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Report   to   the  (^onyress   Regarding  Lunditiuns   m   Burma   and 
L'.S.  Policy    lovvard  Burma 


Memorandum   lor  the  Sec  retdiA    of   Matr 

Pursuant  to  the  requirements  set  forth  under  the  heading  "Policy  toward 
Burma"  in  section  570(d)  of  the  Fiscal  Year  1997  Foreign  Operations  Appro- 
priations Act,  as  contained  in  the  Omnibus  Consolidated  Appropriations 
Act  (Public  Law  104-208),  a  report  is  required  every  6  months  following 
enactment  concerning: 

(1)  progress  toward  democratization  in  Burma; 

(2)  progress  on  improving  the  quality  of  life  of  the  Burmese  people, 
including  progress  on  market  reforms,  living  standards,  labor  stand- 
ards, use  of  forced  labor  in  the  tourism  industry,  and  environ- 
mental quality;  and 

(3)  progress  made  in  developing  a  comprehensive,  multilateral  strategy 
to  bring  democracy  to  and  improve  human  rights  practices  and  the 
quality  of  life  in  Burma,  including  the  development  of  a  dialogue 
between  the  State  Peace  and  Development  Council  and  democratic 
opposition  groups  in  Burma. 

I  understand  the  attached  report  was  not  forwarded  due  to  an  administrative 
error. 

You  are  hereby  authorized  and  directed  now  to  transmit  the  attached  report 
fulfilling  the  above-stated  requirements  to  the  appropriate  rommittpp?  of 
the  Congress  and  to  arrange  for  its   publication   in  the  Fe(i(r«'    Ktvivur 
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THE  WHITE  HOUSE, 
Washington.  December  11,  2002. 
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Over  the  past  6  months,  Burma's  military  government  and  the  National 
League  for  Democracy  (NLD)  General  Secretary  Aung  San  Suu  Kyi  have 
continued  confidence-building  measures  that  are  reportedly  aimed  at  sup- 
porting a  transition  to  democracy  and  civilian  rule.  Both  sides  have  held 
the  substance  of  these  talks  in  strictest  confidence,  but  the  past  18  months 
has  seen  the  release  of  approximately  250  political  prisoners,  and  a  halt 
to  the  vicious  attacks  on  Aung  San  Suu  Kyi  and  the  NLD  by  the  government- 
owned  press.  Unfortunately,  the  process  has  moved  very  slowly.  Of  particular 
concern  is  the  continuing  house  arrest  of  Aung  San  Suu  Kyi. 

The  quality  of  life  in  Burma  during  the  past  6.  months  has  deteriorated. 
Poverty  is  widespread^  and  the  economy  increasingly  shows  the  effects 
of  a  growing  government  deficit,  rising  inflation,  shortfalls  in  energy  supplies 
and  growing  foreign  exchange  shortages.  Severe  human  rights  abuses  are 
commonplace,  particularly  in  ethnic  minority  areas,  where  there  are  con- 
tinuing reports  of  extrajudicial  killings,  rape,  and  disappearances.  Due  to 
continuing  severe  restrictions  on  religious  freedom,  Burma  was  again  des- 
ignated a  "country  of  particular  concern"  in  2001  under  the  International 
Religious  Freedom  Act.  Prison  conditions  are  harsh,  despite  access  to  the 
prisons  by  the  International  Committee  of  the  Red  Cross.  One  retired  univer- 
sity rector  was  also  detained  and  sentenced  to  7  years  in  prison  following 
his  one-man  protest  calling  fojr  new  general  elections. 

Forced  labor  remains  an  issue  of  serious  concern.  In  September  2001,  an 
ILO  High  Level  Team  visited  Burma  to  assess  the  situation  and  concluded 
that  the  SPDC  had  made  an  "obvious,  but  uneven"  effort  to  curb  the  practice; 
nevertheless,  forced  labor  persisted,  particularly  in  border  areas.  In  March 
2002.  the  government  reached  agreement  with  the  ILO  on  appointment  of 
an  ILO  liaison  officer  in  Burma,  pending  establishment  of  a  permanent 
ILO  office. 

Burma  is  also  one  of  the  world's  largest  producers  of  illicit  opium,  heroin, 
and  methamphetamines.  However,  its  overall  output  of  opium  has  declined 
by  two-thirds  over  the  past  5  years,  in  part  as  a  result  of  bad  weather 
and  in  part  as  a  result  of  eradication  efforts.  It  has  also  stepped  up  law 
enforcement  operations  against  some  former  insurgent  groups  (particularly 
the  Kokang  Chinese)  and  considerably  improved  its  counter-narcotics  co- 
operation with  China,  Thailand,  and  other  neighboring  states. 

United  States  policy  goals  in  Burma  include  progress  towards  democracy, 
improved  human  rights,  a  more  effective  counternarcotics  effort, 
counterterrorist  cooperation,  resolving  MIA  cases  from  WW  II,  and  addressing 
the  HIV/AIDS  epidemic  which  threatens  regional  stability  and  prosperity. 
We  hope  that  the  on-going  talks  between  Aung  San  Suu  Kyi  and  the  military 
will  lead  to  meaningful  democratic  change  and  national  reconciliation.  We 
consult  regularly,  at  senior  levels,  with  countries  interested  in  Burma  that 
share  our  goals. 

In  coordination  with  the  European  Union  and  other  states,  the  United  States 
maintains  sanctions  on  Burma  aimed  at  encouraging  transition  to  democratic 
rule  and  greater  respect  for  human  rights.  These  include  an  arms  embargo, 
an  investment  ban,  and  other  measures. 

MeaSllMii;    ['to;:rNs    !.iuaiil    !)t  !iiii(  I  ati/atmr; 

From  September  2001  through  March  2002,  Burma's  military  regime  contin- 
ued talks  with  the  NLD's  General  Secretary,  Aung  San  Suu  Kyi.  Since 
the  talks  began  18  months  ago,  we  have  seen  the  release  of  approximately 
250  political  prisoners,  including  all  but   20  of  the  MPs  elected  in   1990 


and  all  of  the  NLD's  Central  Executive  Committee  members  with  the  excep- 
tion of  Aung  San  Suu  Kyi.  The  regime  has  also  halted  the  virulent  attacks 
on  Aung  San  Suu  Kyi  and  the  NLD  which  had  become  a  staple  of  newspaper 
coverage  in  Burma.  In  addition,  the  military  government  has  allowed  the 
NLD  to  reopen  32  party  offices  in  Rangoon  Division  and  to  resume  some 
normal  party  activities.  These  included  public  meetings  on  Burma's  National, 
Independence  and  Union  Days,  all  of  which  were  attended  by  Ambassadors 
and  Chiefs  of  Mission  from  the  United  States,  the  United  Kingdom,  Australia, 
and  other  countries.  The  NLD,  in  turn,  has  moderated  its  public  criticism 
of  the  regime  and  announced  that  it  is  now  prepared  to  work  with  the 
regime  on  political  transition. 

Over  the  past  6  months,  the  regime  has  gradually  increased  access  to  Aung 
San  Suu  Kyi,  who  has  been  under  house  arrest  since  the  talks  began  in 
2000.  Visitors  have  included  U.N.  Special  Rapporteur  for  Human  Rights 
Paulo  Pinheiro,  U.N.  Special  Envoy  Razali  Ismail,  the  ILOs  High  Level 
Team,  representatives  of  the  European  Union  and  U.S.  Deputy  Assistant 
Secretary  of  State  Matthew  Daley,  among  others.  Aung  San  Suu  Kyi  is 
also  now  in  daily  contact  with  fellow  NLD  members,  including  NLD  Chair- 
man U  Aung  Shwe,  and  NLD  Vice  Chairman  U  Tin  Oo.  The  abrupt  postpone- 
ment of  U.N.  Special  Envoy  Razali's  planned  March  19  visit  to  Burma 
is  of  particular  concern,  especially  in  light  of  approval  for  other  meetings. 
The  connection,  if  any,  between  this  event  and  the  arrest  of  members  of 
Ne  Win's  family  is  unclear. 

The  United  States  welcomed  the  confidence-building  process  between  the 
government  and  Aung  San  Suu  Kyi  and  the  release  of  political  prisoners 
and  resumption  of  some  NLD  activity.  However,  we  have  also  urged  the 
regime  to  move  beyond  confidence  building  to  a  genuine  political  dialogue 
with  Aung  San  Suu  Kyi  that  would  chart  the  course  for  a  return  to  democracy 
and  civilian  rule.  Critical  next  steps  include  release  of  all  remaining  political 
prisoners,  the  unconditional  release  of  Aung  San  Suu  Kyi  from  house  arrest 
and  increased  political  rights  and  freedom  of  operation  for  the  NLD  and 
other  political  parties. 

rounternarr  otics 

Burma  is  one  of  the  world's  largest  producers  of  illicit  opium,  heroin, 
and  methamphetamines.  However,  its  overall  output  of  opium  has  declined 
sharply  in  recent  years.  In  2001,  Burma  produced  an  estimated  865  metric 
tons  of  opium,  barely  one-third  of  the  2,560  metric  tons  of  opium  produced 
in  Burma  5  years  earlier.  Unfortunately,  as  opium  production  has  declined., 
methamphetamine  production  has  soared,  particularly  in  outlying  regions 
that  are  governed  by  former  insurgents.  According  to  some  estimates,  as 
many  as  800  million  methamphetamine  tablets  may  be  produced  in  Burma 
each  year. 

There  is  no  evidence  that  the  government  is  involved  on  an  institutional 
level  in  the  drug  trade.  However,  there  are  reliable  reports  that  individual 
Burmese  officials  in  outlying  areas  are  either  directly  involved  in  drug 
trafficking  or  provide  protection  to  those  who  are.  In  addition,  while  the 
government  has  encouraged  ethnic  insurgents  who  have  signed  cease-fire 
agreements  to  curb  narcotics  production  and  trafficking,  it  has  only  recently 
begun  to  take  aggressive  law  enforcement  actions  to  control  these  activities. 
Over  the  past  6  months,  the  Burmese  Government  has  cracked  down  particu- 
larly hard  on  the  Kokang  region  controlled  by  Peng  Jiasheng's  Myanmar 
National  Democratic  Alliance  Army  (MNDAA),  which  had  pledged  to  be 
opium  free  by  2000.  With  the  assistance  of  the  People's  Republic  of  China, 
the  Burmese  Government  staged  a  Series  of  arrests  of  major  traffickers  in 
all  areas  of  the  Kokang.   including  Laukkai,  the  capital  of  Kokang  State. 

In  other  areas,  the  SPDC  has  moved  more  cautiously.  In  areas  controlled 
by  the  United  Wa  State  Army  (UWSA),  the  principal  drug-producing  and 
drug-trafficking  organization  in  Burma,  the  government  has  slowly  expanded 
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its  administrative  presence,  but  has  not  yet  attempted  any  aggressive  law 
enforcement  operations  comparable  to  those  in  the  Kokang  region.  The  Wa 
have  pledged  to  end  all  opium  production  in  their  territories  by  2005. 
The  United  States  has  urged  the  government  to  take  law  enforcement  action 
and  exact  other  forms  of  pressure  against  the  Wa  narcotics  operations  even 
before  that  deadline  is  reached. 

There  have  also  been  significant  improvements  in  Burma's  cross-border  co- 
operation with  neighboring  states.  In  2001,  Burma  signed  memoranda  of 
understanding  on  narcotics  control  with  both  China  and  Thailand.  The 
MOII  with  ('hina  established  a  framework  for  joint  operations,  which  in 
turn  led  to  the  series  of  arrests  and  renditions  of  major  traffickers  in  2001 
and  2002.  The  MOU  with  Thailand  committed  both  sides  to  closer  police 
cooperation  on  narcotics  control  and  to  the  establishment  of  three  joint 
"narcotics  suppression  coordination  stations"  at  major  crossing  points  on 
the  border.  Thailand  has  also  provided  a  grant  for  a  crop  substitution  project 
in  the  Wa-controlled  regions  of  southern  Shan  State.  In  addition,  Burma 
participated  actively  in  a  series  of  quadrilateral  meetings  (China,  Burma, 
Laos,  and  Thailand)  on  narcotics  control  that  were  held  in  Thailand,  Burma, 
and  China  in  late  2001  and  early  2002. 

Under  pressure  from  the  Financial  Action  Task  Force  (FATF),  which  des- 
ignated Burma  as  a  "non-cooperating"  state  in  )une  2001,  the  Government 
of  Burma  has  a  draft  of  a  new  money  laundering  law,  which  will  reportedly 
address  many  of  the  FATF's  concerns.  That  law,  as  well  as  a  new  Mutual 
Legal  Assistance  Law,  facilitating  Burmese  legal  and  judicial  cooperation 
with  other  states,  should  be  enacted  in  2002. 

Despite  these  recent  steps,  the  United  States  does  not  believe  that  Burma's 
counternarcotics  efforts  are  commensurate  with  the  scale  of  the  narcotics 
problem  in  Burma.  We  work  with  the  COB  on  annual  opium  yield  surveys 
in  Burma,  and  through  UNDCF  on  opium  reduction  and  crop  substitution 
programs.  In  September  2001,  the  United  States  pledged  an  additional 
$1,000,000  to  support  UNDCP's  Wa  Alternative  Development  Project,  which 
has  helped  reduce  opium  production  in  the  territories  of  the  United  Wa 
State  Army,  but  made  utilization  of  these  funds  contingent  on  the  mobiliza- 
tion of  matching  funds  from  other  donors. 


The  Quality  of  Life 
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Burma  remains  one  of  the  world's  poorest  countries  with  an  average  per 
capita  CDF  of  approximately  $300,  according  to  World  Bank  figures.  Primarily 
an  agricultural  economy.  Burma  also  has  substantial  mineral,  fishing,  and 
timber  resources.  However,  almost  4  decades  of  military  misrule  and  mis- 
management have  produced  a  chaotic  economy  characterized  by  widespread 
poverty. 

Over  the  past  2  years,  a  growing  government  deficit,  shortfalls  in  energy 
supplies  and  continuing  foreign  exchange  shortages  have  hampered  economic 
activity  and  contributed  to  a  rapid  depreciation  in  Burma's  official  currency, 
the  kyal.  Valued  at  approximately  360  kyat  to  the  dollar  in  September 
2000,  that  rate  has  riow  risen  to  approximately  840  kyat  per  dollar  in 
March  2002  and  is  expected  to  rise  further  over  the  next  3  months.  At 
the  same  time,  inflation  has  picked  up  speed.  According  to  an  urban  retail 
price  index  calculated  by  the  U.S.  Embassy,  cumulative,  point-to-point  infla- 
tion from  lanuary  1,  2001  to  January  1,  2002  totaled  approximately  52 
percent. 

Widespread  and  severe  human  rights  abuses  also  continued  throughout 
Burma  during  the  reporting  period.  In  ethnic  minority  areas,  in  particular, 
there  were  many  reports  of  extrajudicial  killings,  rape,  and  disappearances. 
Significant  numbers  of  ethnic  minority  refugees  continue  to  seek  asylum 
in  Thailand.  Due  to  severe  restrictions  on  religious  freedom,  Burma  was 
again  designated  a  "country  of  particular  concern"  in  2001  under  the  Inter- 
national Religious  Freedom  Act.  Prison  conditions  remained  harsh,  despite 


access  to  prisons  by  the  International  Committee  of  the  Red  Cross.  During 
the  reporting  period,  only  one  political  activist  was  detained  for  the  expres- 
sion of  a  dissenting  political  view;  in  early  December,  Dr.  Salai  Tun  Than, 
a  retired  university  rector  and  graduate  of  the  University  of  Wisconsin, 
was  arrested  and  sentenced  to  7  years  in  prison  for  passing  out  leaflets 
in  front  of  Rangoon's  City  Hall  w^hich  called  for  a  civilian  government 
and  general  elections. 

Forced  labor  also  remains  an  issue  of  serious  concern.  In  November  2000, 
the  International  Labor  Organization  (ILO)  Governing  Body  concluded  that 
the  Government  of  Burma  had  not  taken  effective  action  to  deal  with  the 
use  of  forced  labor  in  the  country  and,  for  the  first  time  in  its  history, 
called  on  all  ILO  members  to  review  their  policies  toward  Burma  to  ensure 
that  they  did  not  support  forced  labor.  The  United  States  strongly  supported 
this  decision. 

In  recent  months,  the  Government  of  Burma  has  indicated  that  it  is  more 
willing  to  work  with  the  ILO.  In  September  2001,  an  ILO  High  Level  Team 
concluded  that  the  GOB  had  made  an  "obvious,  but  uneven"  effort  to 
curtail  the  use  of  forced  labor,  but  that  forced  labor  persisted,  particularly 
in  areas  where  the  government  was  waging  active  military  campaigns  against 
insurgent  forces.  It  also  recommended  that  the  ILO  establish  a  permanent 
presence  in  Burma.  A  second  ILO  team  visited  Burma  in  February  2002 
and  eventually  reached  agreement  on  the  appointment  of  an  ILO  liaison 
officer,  pending  the  establishment  of  a  permanent  ILO  office  in  Rangoon. 
However,  the  government  has  not  been  willing  to  address  two  other  ILO 
recommendations:  appointment  of  an  ombudsman  for  forced  labor  issues, 
and  an  independent  investigation  of  allegations  that  villagers  in  Shan  State 
were  killed  after  complaining  to  the  military  about  forced  labor. 

The  regime  has  released  approximately  250  political  prisoners  since  the 
initiation  of  talks  with  Aung  San  Suu  Kyi.  including  approximately  70 
over  the  past  6  months.  In  response  to  an  appeal  from  U.N.  Special 
Rapporteur  Pinheiro,  it  has  also  released,  on  humanitarian  grounds,  318 
women  prisoners  who  either  had  small  children  or  were  pregnant.  Even 
with  these  releases,  more  than  1,000  political  prisoners  still  remained  in 
prison  or  under  detention  in  Burma  as  of  March  2002.  including  over  600 
NLD  members. 


.; 


International  monitoring  of  human  rights  in  Burma  also  improved  to  some 
degree  in  2001.  For  the  first  time  in  6  years,  the  Government  of  Burma 
permitted  visits  (in  April  and  October  2001,  and  then  again  in  February 
2002)  by  the  United  Nations  Special  Rapporteur  on  Human  Rights  in  Burma. 
It  also  allowed  the  International  Committee  of  the  Red  Cross  to  visit  all 
prisons  in  Burma  and  reportedly  has  responded  to  some  ICRC  recommenda- 
tions about  prison  conditions. 

Devplopmenl  of  d   Nlultilritfral   Sfrdfptjv 

United  States  policy  goals  in  Burma  include  progress  towards  democracy, 
improved  human  rights,  a  more  effective  counternarcotics  effort, 
counterterrorist  cooperation,  resolving  MIA  cases  from  WW  II,  and  addressing 
the  HIV/ AIDS  epidemic  which  thireatens  regional  stability  and  prosperity. 
We  hope  that  the  on-going  talks  between  Aung  San  Suu  Kyi  and  the  militar>' 
will  lead  to  meaningful  democratic  change  and  national  reconciliation.  We 
consult  regularly,  at  senior  levels,  with  countries  interested  in  Burma  that 
share  our  goals. 

The  United  States  has  co-sponsored  annual  resolutions  at  the  U.N.  General 
Assembly  and  the  U.N.  Commission  on  Human  Rights  concerning  Burma. 
We  have  also  supported  ILO's  unprecedented  decision  on  Burma  given 
Burma's  failure  to  deal  effectively  with  its  pervasive  forced  labor  problems. 
Most  importantly,  we  strongly  support  the  mission  of  the  U.N.  Secretary 
General's  Special  Envoy  for  Burma,  Razali  bin  Ismail,  who  has  helped  facili- 
tate the  regime's  talks  with  Aung  San  Suu  Kyi.  We  are  increasingly  concerned 
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that  the  Burmese  regime  is  not  permitting  Mr.  Razali  to  visit  Burma  with 
the  regularity  Sr  frequency  needed  at  this  stage  of  the  process. 

In  coordination  with  the  European  Union  and  other  states,  the  United  States 
has  imposed  sanctions  on  Burma  aimed  at  encouraging  democratic  transition 
and  greater  respect  for  human  rights.  These  sanctions  include  an  arms  embar- 
go, a  ban  on  all  new  U.S.  investment  in  Burma,  the  suspension  of  all 
bilateral  aid,  the  withdrawal  of  GSP  privileges,  the  denial  of  OPIC  and 
EXIMBANK  programs,  visa  restrictions  on  Burma's  senior  leaders  and  opposi- 
tion to  all  new  lending  or  grant  programs  by  the  World  Bank,  the  IMF, 
the  ADB  and  other  international  financial  institutions  in  which  the  United 
States  has  a  major  interest.  We  downgraded  the  level  of  our  diplomatic 
representation  from  Ambassador  to  Charge  d  Affaires  in  1989  and  have  main- 
tained at  that  level. 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  1    19   20   el  ai 

RIN  3-^  SO   AH  n 

Minor  Errors  in  Regulatory  Text: 
Correction 

AGENCY:  Nuclear  Regulatory 

:iiission. 
action:  Final  rule;  correcting 


amendments. 


summary;  The  Nuclear  Regulatory 
i„.ii..ii.,,^ion  (NRC)  is  publishing  this 
final  rule  to  make  a  number  of  minor 
corrections  to  its  regulations.  This  rule 
is  necessary  to  correct  omissions, 
typographical  errors,  and  erroneous 
citations  and  references  that  appear  in 
the  NRC's  regulations. 
EFFECTIVE  DATE:  December  19.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

'';   h:'     1        -11    I  .iief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  301-415-7163,  e-mail 
mtl@nrc.gov. 

suPPLEMENTARv  INFORMATION;  This  rule 
l^  iu'i:t's><ar\  lii  i;iiiTi;ut  uiiiissions, 
typographical  errors,  and  erroneous 
citations  and  references  that  appear  in 
title  10,  chapter  I  of  the  Code  of  Federal 
Regulations.  As  to  amendatory 
instruction  number  19,  this  error  is 
purely  typographical  and  has  existed 
since  1984  when  10  CFR  part  51  was 
republished  in  the  Federal  Register  on 
March  12,  1984  (49  FR  9352).  with  the 
error  being  corrected  in  this  rulemaking. 
In  republishing  the  S-3  rule  in  1984,  the 
Commission  stated  that  "no  changes 
have  been  made  in  the  substantive 
provisions  of  the  S-3  rule"  (49  FR 
9364). 

Because  these  amendments  involve 
minor  corrections  to  existing 


regulations,  the  NRC  has  determined 
that  notice  and  comment  under  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(b)(A)  and  (B),  is  unnecessary'  and 
that  good  cause  exists  to  dispense  with 
such  notice  and  comment.  For  these 
reasons,  good  cause  also  exists  to 
dispense  with  the  usual  30-day  delay  in 
the  effective  date.  Therefore,  the 
amendments  are  effpr'i\"  ^pon  their 
publication  in  the  Fedtral  Register. 

Km  ironnicntdl  lni[).ii  t    (  ati'tiorK  .il 
txclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(2).  Therefore,  neither  an 
Environmental  Impact  Statement  nor  an 
envirorunental  assessment  has  been 
prepared  for  this  final  rule. 

Fap+Twork  Kt'duc  tion  .\(  t  Stdtemini 

This  final  rule  contains  no 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Kpyulatorv    \ndl\sis 

A  regulatory  analysis  has  not  been 
prepared  for  this  final  rule  because  the 
final  rule  makes  corrections  to  the 
regulations. 

Backfit  Analysis 

The  NRC  has  determined  that  these 
amendments  do  not  involve  any 
provision  which  would  impose  backfits 
as  defined  in  10  CFR  chapter  I; 
therefore,  a  backfit  analysis  need  not  be 
prepared. 

List  of  Subiects 

10  CFR  Part  1 
Organization  and  functions 


Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Source 
material.  Special  nuclear  material. 
Waste  treatment  and  disposal. 


(government  agencies). 
10  CFR  Part  19 

Criminal  penalties.  Environmental 
protection,  Nuclear  materials,  Nuclear 
power  plants  and  reactors.  Occupational     measures, 
safety  and  health.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Sex  discrimination. 


10  CFR  Part  20 

Byproduct  material,  Criminal 
penalties.  Licensed  material.  Nuclear 
materials,  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health,  Packaging  and  containers, 


10  CFR  Part  21 

Nuclear  power  plants  and  reactors. 
Penalties,  Radiation  protection, 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  32 

Byproduct  material.  Criminal 
penalties.  Labeling,  Nuclear  materials. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements. 

10  CFR  Part  34 

Criminal  penalties.  Packaging  and 
containers.  Radiation  protection. 
Radiography,  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures. 

10  CFR  Part  39 

Byproduct  material.  Criminal 
penalties.  Nuclear  material.  Oil  and  gas 
exploration — well  logging.  Reporting 
and  recordkeeping  requirements. 
Scientific  equipment.  Security 
measures.  Source  material,  Special 
nuclear  material. 

10  CFR  Part  51 

Administrative  practice  and 
procedure.  Environmental  impact 
statement.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 

10  CFR  Part  55 

Criminal  penalties,  Manpower 
training  programs.  Nuclear  power  plants 
and  reactors,  Reporting  and 
recordkeeping  requirements. 

10  CFR  Part  73 

Criminal  penalties.  Export,  Hazardous 
materials  transportation.  Import. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements.  Security 


10  CFR  Part  81 

Administrative  practice  and 
procedure,  Inventions  and  patents. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended; 
the  Energ>'  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
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amendments  to  10  CFR  parts  1.19.  20. 
21.  32.  34.  39.  51.  55.  73.  and  81 

PART   '      SrA'tMfNT  OF 
ORGANIZATION  AND  CE-NFRAL 
INFORMATION 

1 .  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sees.  23.  161,  68  .Stat.  q2.S.  <M8, 
as  ainonded  (42  ll.S.C.  20;i3,  2201);  set;.  29. 
Pub.  L.  85-256.  71  Stat.  579.  Pub.  L.  95-20fl. 
91  Slat.  1483  (42  ll.S.C.  2039);  sec.  191.  Pub. 
L.  87-61.5,  76  Slat.  409  (42  ll.S.C.  2241);  sees. 
201,  203,  204,  205.  209,  88  Stat    1242,  1244, 
1245.  1246,  1248,  as  amended  (42  U.S.C. 
3841,  .5843,  5844.  5845,  5849);  5  IIS.C:.  552, 
553;  Keorganizalion  Plan  No,  1  of  1980,  45 
KR  40561.  lime  16,  1980. 

§  1 ,5     [Amended] 

2.  Section  1.5  is  amended  to  read  as 
follows:  In  §  1.5(b)(2).  add  "Sam  Nunn" 
between  "USNRC*  and  "Atlanta". 

t-ART    !•!      NOT.CFS    iNSTnuC^IONS 
AND  REP  O  R  T  -,  T  i. )  W  O  R  K  F  R  s 
INSPECTION  AND  IN  V  t  ST  ;uA  I  iONb 

3.  The  authority  citation  for  part  19 
continues  to  read  as  follows: 

Authority:  .Sei  s.  53.  63.  81.  103,  104,  161. 
186.  68  Stat.  930.  933.  935.  936,  937.  948, 
955.  as  amended,  sec.  234.  83  Slat   444,  as 
amended,  set:.  1701.  106  Stal.  2951.  2952. 
2953  (42  use.  2073.  2093,  2111,  2133,  2134, 
2201,  2236.  2282,  22970;  sec.  201.  88  Stal. 
1242.  as  amended  (42  U.S.C.  .5841);  Pub.  L. 
9.5-601,  se<;.  10.  92  Slal.  2951  (42  U,S,C. 
5851). 

§19.17    (Amended) 
•    4.  In  §  19, 17(a).  last  sentence,  the 
word  "modifying"  is  amended  to  read 
"modifv". 


p  A  R  T  20— ST  A  N  D  A  H  D  S  FOR 

PPO'^FCTION  Ai.AiNST  RADIA" 


■'ON 


5.  rhe  duthuiity  citdliuii  lui  pari  ^U 
continues  to  read  as  follows: 

Authority:  Sees.  53.  63.  65.  81.  103.  104. 
161.  182.  186,  68  Slal.  930,  933,  935,  936, 
937.  948.  953,  955,  as  amended,  sec.  1701, 
106  Slal.  2951,  2952.  2953  (42  U.S.C.  2073. 
2093,  2095,  2111,  2133.  21.34.  2201,  2232. 
2236,  22970,  sees.  201,  as  amended,  202, 
206.  88  Slal.  1242.  as  amended,  1244,  1246 
(42  U.S.C:.  5841.  .5842.  5846). 

§20.1002     [Amended] 

6.  In  §  20.1002.  in  the  first  sentence, 
add  "63."  between  "61"  and  "70". 

§20.1703    [Amended] 

7.  In  §20.1703.  the  introductory  text 
of  paragraph  (c)(5)  is  amended  by 
removing  ";"  and  adding  a  ": "  and  by 
removing  the  word  "before",  and 
paragraph  (c)(5)(i)  is  amended  by  adding 
the  word  "Before"  before  the  word 
"The"  and  lower  casing  the  "T"  in  the 
word  "The". 


Appendix  U  !u  i'lLTl  Jti  1  Xiiu'iulfd] 

8.  In  the  address  for  the  U.S.  Nuclear 
Regulatory  Commission's  Region  II 
office,  under  the  Address  column,  add 
"Sam  Nunn"  between  "Region  II."  and 
"Atlanta". 

9.  The  telephone  number  for  the  U.S. 
Nuclear  Regulalorv'  Commission's 
Region  III  office  •('708)  829-9500"  is 
amended  to  read  "(630)  829-9500" 

PART  21      REPORTING  OF  DEFECTS 
AND  NONCOMPLIANCE 

10.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Sec;.  161.  68  Slat.  948.  as 
amended,  see.  234.  83  Slal.  444.  as  amended, 
see.  1701.  106  Stal.  2951.  2963  (42  U.S.C. 
2201,  2282,  22970:  sees.  201.  as  amended. 
206,  88  .Slat.  1242,  as  amended,  1246  (42 
U.S.C.  5841,  5846), 

Set;tion  21.2  also  issued  under  sees.  135, 
141.  Pub.  L.  97-425.  96  Stat,  2232.  2241  (42 
U.S.C.  10155.  10161). 

§21.21     [Amended] 

11.  Section  21.21  is  amended  as 
follows: 

a.  In  paragraphs  (a)(2)  and  (d)(1).  the 
references  to  "§  21.21(c)(5)"  are 
amended  to  read  '§  21.21(d)(5)"; 

b.  In  paragraph  (d)(2)  and  the 
introductory  paragraph  to  (d)(3).  the 
references  to  paragraph  "(c)(1)"  are 
amended  to  read  "(d)(1)". 

PART  J.'      SPECIFIC  DOMESTIC 
LICENSES  TO  MANUFACTURE  OR 
TRANSFER  CERTAIN  ITEMS 
CONTAINING  BYPRODUCT  MATERIAL 

12.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  .Sees  81,  161,  182,  183,  68  Stal. 
935,  948.  953,  9.54,  as  amended  (42  U.S.C. 
2111,  2201,  2232,  2233);  se<;.  201.  88  Stal. 

1242.  as  Hin.nd.Ml  (42  U.S.C.  5841). 

§32.72     i  Amended] 

13.  In  §32.72(b)(2)(iii).  the  reference 
to  paragraph  "(b)(3)"  is  amended  to  read 

•■il.u  .1  r- 

PART  34      LICENSES  FOR 
INDUSTRIAL  RADIOGRAPHY  AND 
RADIATION  SAFETY  REQUIREMENTS 
FOR  INDUSTRIAL  RADIOGRAPHIC 
OPERATIONS 

14.  The  authority  citation  for  part  34 
continues  to  read  as  follows: 

Authority:  Sees.  81,  161.  182,  183.  68  Slal. 
935.  948,  953,  954,  as  amended  (42  U.S.C. 
2 1 1 1 .  2201 .  2232.  2233);  sec.  201 .  88  Stat. 
1242.  as  amended  (42  U.S.C.  5841). 

Se<:tion  34.45  also  issued  under  sec.  206. 
88  Slal.  1246  (42  U.S.C.  5846). 


^J4 


Amenoedi 


15.  In  *i  34.27(d).  in  the  first  sentence, 
the  phrase  "paragraphs  (b)  and  (c)"  is 
amended  tn  read  "paragraph  (r)" 

PART  39   -LICENSES  AND  RADIATION 
SAFETY  REQUIREMENTS  FOR  WELL 
LOGGING 

11)    I  ill-  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  Sees.  53.  57.  62.  63.  65,  69.  81, 
82,  161,  182,  183,  186,  68  Slal.  929,  9.30.  932. 
933.  934,  935.  948,  953.  954,  955,  as 
amended.  se<;.  234.  83  Stal.  444.  as  amended 
(42  use.  2073.  2077,  2092.  2093.  2095. 
2099,  2111.  2112.  2201,  2232.2233,  2236. 
2282);  se<:s.  201.  as  amended,  202.  206.  88 
Slat.  1242.  as  amended.  1244.  1246  (42  U.S.C. 
S841.  5MJ  ■    ".MJi.i 

§39.63     lAmendedJ 

1 7.  In  §  39.63(h).  the  reference  to 
"§  20.205"  is  amended  to  read 

'•s  -'Ct  itinr," 

PART  51  -  ENVIRONMENTAL 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  LICENSING  AND  RELATED 
REGULATORY  FUNCTIONS 

18.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  See.  161.  68  Slal.  948,  as  ' 
amended,  see.  1701.  106  Stal.  2951.  2952. 
2953  (42  U.S.C.  2201.  22970:  set;s.  201,  as 
amended.  202.  88  Stal.  1242.  as  amended. 
1244  (42  U.S.C.  5841.  5B42).  Subpart  A  also 
issued  under  National  Environmental  Policy 
Act  of  1969.  sees.  102.  104,  105,  83  Slal.  853- 
854,  as  amended  (42  U.S.C.  4332.  4334. 
4335);  and  Pub.  L.  95-604.  title  II.  92  Slal. 
.3033-3041;  and  see.  193.  Pub.  L.  101-575. 
104  Slal.  2835  (42  U.S.C.  2243).  Sections 
51.20.  51.30.  51.60,  51.80,  and  51.97  also 
issued  under  sees.  135.  141.  Pub.  L.  97-425. 
96  Slat.  2232.  2241.  and  set;.  148.  Pub.  L. 
100-203.  101  Slat.  1330-223  (42  U.S.C. 
10155,  10161.  10168)  Section  51.22  also 
issued  under  sec.  274.  73  Stat.  688.  as 
amended  by  92  Stat.  30.36-3038  (42  U.S.C. 
2021)  and  under  Nuclear  Waste  Policy  Act  of 
1982,  sec.  121.  96  Slal.  2228  (42  U.S.C. 
10141).  Sections  51.43.  51.67.  and  51.109 
also  under  Nuclear  Waste  Policy  Act  of  1982, 
sec.  114(0.  96  Slal.  2216.  as  amended  (42 
U.S.C.  10134(0) 

§51.51  Table  S-3    [Amended] 

19.  In  §51.51.  Table  .S-.j,  in  the  Total 
column  for  the  TRU  and  HLW  (deep) 
line  item,  the  number  "'  '1.1x10"  is 
amended  tn  read  as  "1  1x10^" 

PART  55— OPERATORS    LICENSES 

20.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Se<;s.  107.  161.  182.  66  Stat. 
939.  948.  953.  as  amended,  set:.  234,  83  Stal. 
444.  as  amended  (42  U.S.C.  2137.  2201.  2232. 
2282);  se<:s.  201.  as  amended.  202.  88  Stat. 
1242,  as  amended.  1244  (42  U.S.C.  5841. 
5842). 
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Sections  55.41.  55.43,  55,45.  and  55.59  also 
issued  under  see.  306,  Pub.  L.  97^25.  96 
Stal.  2262  (42  U.S.C.  10226).  Section  55.61 
also  issued  under  sees.  186,  187,  68  Stat.  955 
(42  U.S.C.  2236.  2237). 

§  55  5     [Amended] 

zi.  in  S&3  :3lbjuJ(ii).  the  address  for 
the  U.S.  Nuclear  Regulatory 
Commission  Region  II  office  is  amended 
to  read  as  follows,  by  removing  "101 
Marietta  Street,  Suite  2900.  Atlanta,  GA 
30323"  and  adding  in  its  place  "Sam 
Nunn  Atlanta  Federal  Center,  61 
Forsyth  Street,  SW.,  Suite  23T85, 
Atlanta,  GA  30303-8931." 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

22.  1  ne  autnority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  53, 161,  68  Stat,  930,  948 
as  amended,  see.  147.  94  Stat.  780  (42  U.S.C. 
2073.  2167.  2201);  see.  201.  as  amended,  204. 
88  Stat.  1242.  as  amended.  1245,  sec.  1701. 
106  Stat.  2951.  2952.  2953  (42  U.S.C.  5841. 
5844.  22970. 

Section  73.1  also  issued  under  sees.  135. 
141,  Pub.  L.  97^25,  96  Stat.  2232,  2241  (42 
U.S.C,  10155,  10161).  Section  73.37(0  also 
issued  under  sec.  301.  Pub.  L.  96-295.  94 
Stat.  789  (42  U.S.C.  5841  note).  Section  73.57 
is  issued  under  sec.  606.  Pub.  L.  99-399,  100 
Stat.  876  (42  U.S.C.  2169). 

.XpptTidix  .\  til  Part  7,1      |  Xmcntied ! 

23.  In  the  address  for  the  U.S.  Nuclear 
Regulatory  Commission's  Region  II 
office,  under  the  Address  column,  add 
"Sam  Nunn  "  between  "USNRC,"  and 
"Atlanta". 

24.  The  telephone  number  for  the  U^. 
Nuclear  Regulatory  Commissions 
Region  III  office  "(708)  829-9500"  is 
amended  to  read  "(630)  829-9500  ". 

25.  Remove  the  entry  for  NRC's 
Region  IV  Field  Office. 

PART  81— STANDARD 
SPECIFICATIONS  FOR  THE  GRANTING 
OF  PATENT  LICENSES 

26.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  Sees.  156.  161.  68  Stat.  947. 
948,  as  amended  (42  U.S.C.  2186,  2201);  see. 
201.  88  Stat.  1242,  as  amended  (42  U.S.C. 
5841). 

§81  8     [Amended] 

27.  ihe  section  heading  for  §81.8  is 
revised  to  read  as  follows: 

§818     Information  collection 
requirements    0MB  approval. 

Dated  \n  Koclcville.  Maryland,  this  10th 
day  of  December  2002. 


For  the  Nuclear  Regulatory  Commission. 
Michael  T.  Lesar, 

Chief,  Rules  and  Directives  Branch,  Division 
of  Administrative  Services,  Office  of 
Administration. 
(FR  Dor  02-31873  Filed  12-18-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No   2001-NE-26-AD    Amendment 
39-12984:  AD  2002-25-08: 

RIN  2120-AA64 

Airworthiness  Directives:  General 
Electric  Company  (GE)  CF6-45,  -50, 
-80A.  -80C2,  and  -80E1  Turbotan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  supersedes 
three  existing  airworthiness  directives 
(AD's).  that  are  applicable  to  GE  CF6- 
45,  -50.  -80A.  -80C2,  and  -80El 
turbofan  engines.  Those  AD's  currently 
require  specific  handling  of  the  GE  CF6 
series  high  pressure  compressor  rotor 
(HPCR)  stage  3-9  spools  during  a 
fluorescent  penetrant  inspection 
process,  and  initial  and  repetitive 
ultrasonic  and  eddy  current  inspections 
of  certain  HPCR  stage  3-9  spools  for 
cracks.  This  amendment  removes  the 
AD  that  requires  special  handling  of  the 
spools  during  fluorescent-penetrant 
inspection,  and  adjusts  and  combines 
the  initial  and  repetitive  inspection 
requirements,  currently  listed  in  two 
AD's,  into  one  AD  for  the  HPCR  stage 
3-9  spool.  This  amendment  aligns 
repetitive  inspection  requirements  with 
the  more  stringent  initial  inspection 
requirements  mandated  by  AD  2000- 
16-12.  Amendment  39-11868  (65  FR 
50623,  August  21.  2000)  and  terminates 
AD  95-18-14,  Amendment  39-9361  (60 
FR  46216.  September  6.  1995)  that  is  no 
longer  necessary.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
cracks,  which  can  cause  separation  of 
the  HPCR  stage  3-9  spool  and  possible 
uncontained  engine  failure. 
DATES:  Effective  January  23,  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  23.  2003. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  General  Electric  Company  via 
Lockheed  Martin  Technology  Services, 


10525  Chester  Road,  Suite  C,  Cincinnati, 
Ohio  45215,  telephone  (513)  672-8400. 
fax  (513)  672-8422.  This  information 
may  be  examined,  by  appointment,  at 
the  Federal  Aviation  Administration 
(FAA),  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW..  suite  700, 
Washington.  DC. 

FOR  FURTHER  INC0RW&"'0S  CONTACT: 
Lhris  GavneL  Aerospace  Lngineer. 
Engine  Certification  Office.  FAA.  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299;  telephone  (781)  238-7147; 
fax (781) 238-71 99 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
bv  superseding  AD  95-18-14, 
Amendment  39-9361  (60  FR  46216, 
September  6,  1995);  AD  99-24-15. 
Amendment  39-11440  (64  FR  66554, 
November  29, 1999);  and  AD  2000-16- 
12,  Amendment  39-11868  (65  FR 
50623.  August  21,  2000);  which  are 
applicable  to  GE  CF6-45.  -50.  -80A, 
-80C2,  and  -80E1  turbofan  engines,  was 
published  in  the  Federal  Register  on 
June  12,  2002,  (67  FR  40239).  That 
action  proposed  to  combine  the 
requirements  of  AD  99-24-15  and  AD 
2000-16-12  with  the  following 
additional  changes  to: 

•  Adopt  the  accelerated  initial 
inspection  requirements  of  AD  2000- 
16-12  to  spools  acquiring  7,000  cycles- 
since-new  (CSN)  or  more  in  service  after 
July  28,  2001. 

•  Relax  initial  compliance 
requirement  for  the  CF6-45.  -50,  and 
CF6-80A  13-inch  billet  spools  to  make 
them  consistent  with  9  and  10-inch 
billet  spools,  ^ 

•  Add  repetitive  inspection 
requirements  to  the  existing  one-time 
inspection  requirement  for  the  CF6-80C 
and  -80E  series  engine  spool  web  and 
hub-to-web  transition  areas, 

•  Replace  engine  shop  visit 
inspection  threshold  limits  for  certain 
spools  with  cyclic  limits, 

•  Add  a  time  limit  for  slot  bottom 
inspection  for  13-inch  billet  spools  for 
CF6-45,  -50,  -80A  engines  and  for  9- 
inch  and  10-inch  billet  spools  for  CF6- 
45,  -50.  -80A,  and  -80C  engines. 

•  Add  a  time  limit  for  the  initial 
inspection  and  add  repeat  inspection 
intervals  for  stage  3-5  slot  bottom 
inspection  for  certain  spools, 

•  Add  a  time  limit  for  one-time 
inspection  of  8-inch  billet  2-piece 
spools,  and 

•  Provide  for  an  alternative  modular 
inspection  for  the  slot  bottoms. 
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The  action  was  prompted  by  a  report 
uf  an  uncontained  failure  of  an  HPCR  3- 
9  spool. 

The  inspections  must  be  done  in 
accordance  with  the  following  GE  alert 
service  bulletins  (ASB"s): 

•  ASBGEC:F6-50S/B  72-A1108. 
Revision  5.  dated  October  2,  2002. 

•  ASBGECF6-50S/B  72-A1131, 
Revision  4.  dated  October  2.  2002. 

•  ASB  GE  GFB-50  S/B  72-A1157. 
Revision  4.  dated  October  2,  2002. 

•  ASB  GE  CF6-80A  S/B  72-A0678. 
Revision  5,  dated  October  2.  2002. 

•  ASB  GE  CF6-80A  S/B  72-A0691. 
Revision  5.  dated  October  2.  2002. 

•  ASB  GE  CF6-80A  S/B  72-A0719. 
Revision  5.  dated  October  2.  2002. 

•  ASB  GE  GFH-80G2  S/B  72-A0812. 
Revision  4,  dated  October  2.  2002. 

•  ASB  GE  (;F6-80G2  S/B  72-A0848. 
Revision  8,  dated  October  2,  2002. 

•  ASB  GE  C;F6-80C2  S/B  72-A0934, 
Revision  4,  dated  October  2,  2002. 

•  ASB  GE  GF6-80E1  S/B  72-A0135, 
Revision  3.  dated  October  2.  2002. 

•  ASB  GE  C:F6-80E1  S/B  72-A0126. 
Revision  5.  dated  October  2,  2002. 

•  ASB  GE  CF6-80E1  S/B  72-A0137. 
Revision  4.  dated  October  2.  2002. 

Comment.s 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Web  Inspection  May  Require 

I  Unscheduled  Removals  of  Engines 

Several  coinmenters  state  that 
inspection  of  the  web  per  Alert  Service 
Bulletin  72-A0848.  after  January  27. 
2003,  at  3.500  GSN  is  a  decrease  from 
inspection  requirements  prior  to  that 
date.  The  commenters  feel  that  this 
requirement  will  force  operators  to 
remove  engines  off  wing  to  do  the 
inspection  in  order  to  comply  with  this 
proposed  AD. 

The  FAA  agrees.  Based  on 
information  received  from  several 
commenters,  this  requirement  will  have 
an  adverse  economic  and  operational 
impact  on  several  operators.  We  have 
reviewed  a  risk  analysis  that  includes  an 
extension  of  the  web  inspection 
requirement  by  six  months,  relative  to 
the  date  proposed  in  the  NPRM.  and 
find  that  the  new  risk  is  still  acceptable 
under  the  guidelines  appropriate  for  this 
type  of  failure.  As  a  result,  the 
requirement  has  been  extended  by  six 
months. 

K(  ijiiest  To  Add  a  FAX  Number  for  the 
Reporting  Requirements 

One  ( otnmouter  requests  that  a  FAX 
number  be  added  to  the  reporting 


requirements.  Due  to  time  differences 
around  the  world,  the  time  allotted  for 
reporting  may  not  be  sufficient  for  other 
means  of  communication 

The  FAA  agrees.  We  have  added  a 
facsimile  number  to  the  reporting 
requirements. 

Kfijiifst   I  '1  M.ikc  Fditori.ii  (  han<jrs  In 
Uuidiii^  HI  the  Requirements  ul  tlie  AD 

One  commenter  requests  certain  word 
changes,  such  as  replacing  "by"  with 
"at",  replacing  "within"  with  "before", 
etc..  and  adding  certain  paragraph 
headings.  These  changes  are  requested 
to  make  the  AD  requirements  consistent 
and  more  understandable. 

The  FAA  partially  agrees.  We 
consider  the  consistency  of  wording  and 
the  readability  of  the  requirements  of 
the  AD  to  be  of  highest  concern. 
However,  we  also  feel  that  many  of  the 
suggested  changes  are  stylistic  and  do 
not  affect  the  technical  accuracy  or 
readability  of  the  AD.  We  have  made 
some  of  the  requested  changes  to  ensure 
consistency  among  the  requirements 
and  to  improve  the  readability  of  the 
requirements  of  the  AD. 

Requested  Corrections  to  CF6-5U  «  inch 
Requirements 

Several  commenters  request  that  the 
title  for  paragraph  (d)  be  corrected  from 
"CF&-508-inch"  to  "CFd-SO  8-inch." 
The  same  commenters  also  request  that 
the  FAA  correct  service  bulletin 
identifications  in  paragraphs  (f).  (g).  and 

())• 
The  FAA  agrees.  The  title  for 

paragraph  (d)  and  the  service  bulletin 
numbers  in  paragraphs  (f).  (g).  and  (j) 
have  been  corrected. 

Request  To  Change  the  l)i  linitinn     !   ui 
Engine  Shop  Visit 

.Several  cf)mmenters  request  that  the 
definition  of  an  engine  shop  visit  be 
changed  to  exclude  compressor  top  and 
bottom  case  removals  for  variable  stator 
vane  bushing  replacements.  The 
commenters  feel  the  inclusion  was 
made  to  add  another  condition  to  the 
conditions  already  identified  as  not 
constituting  engine  shop  visits  (ESV's). 

The  FAA  agrees.  We  have  changed  the 
ESV  definition  paragraph  to  exclude  the 
induction  of  an  engine  into  the  shop  for 
the  purpose  of  replacing  the  variable 
stator  vane  bushing 

Rc(|UHs(i'<J  r"I.irifi(  <)tiun  uf  thi' 
Ktquirfiiitiits  till  Krin^l.ill.iliiiii  ul  CF6- 
50  Spools 

One  commenter  feels  that  further 
explanation  on  the  meaning  of 
paragraph  (c){7)  is  needed. 

The  FAA  agrees.  Addition  of  a 
heading  "Spool  Reinstallation  Limit"  in 


this  paragraph  helps  in  clarifying  the 
intent  of  this  paragraph.  Furthermore,  as 
the  paragraph  states,  an  engine  with  a 
spool  that  has  10.500  CSN  or  more  may 
not  be  installed  (i.e.  returned  to  service). 
The  paragraph  does  not  require  the 
removal  of  an  installed  engine  that  has 
,i  spool  with  10.500  CSN  or  more 

Request  To  Clarifv  Para«jraph  (a)(;j)lM) 
of  This  AD 

One  commenter  requests  clarification 
of  paragraph  (a){3)(ii).  The  commenter 
feels  that  paragraph  (a)(3)(ii)  is 
necessary  to  do  paragraphs  (a)(3)(i)  and 
{a)(3)(iii).  The  commenter  feels  that 
paragraphs  (a)(3)(i)  and  (a)('3)(iii)  are 
redundant  to  (a){3)(ii)  and  can  be 
deleted  to  simplif)'  the  requirements. 

The  FAA  does  not  agree  with  deleting 
paragraphs  (a)(3)(i)  and  (a)(3)(iii).  A 
spool  that  is  exposed  as  a  piece  part 
(paragraph  (a)(3)(i))  is  also  exposed  as  a 
rotor  (paragraph  (a)(3)(ii)).  Likewise,  a 
spool  that  requires  a  hub  inspection  in 
accordance  with  ASB  CF6-50  S/B  72- 
A1108  hub  inspection  (paragraph 
(a)(3)(iii))  must  be  exposed  at  least  to  a 
rotor  level  {(a)(3)(ii)}  in  order  to  do  a 
module  level  inspection.  In  this  sense, 
{a)(3)(i)  and  (a)(3)(iii)  are  redundant  to 
(a)(3)(ii).  However,  each  condition 
represents  a  common  but  distinct  and 
different  level  of  planned  engine 
maintenance,  therefore  it  was  advisable 
to  address  each  condition  specifically 
for  clarity. 

Request  To  Clarifs  Th.it  P,ir.i'.;raph 
(aK4)(iii)  Is  Corre<  i 

One  commenter  requests  that  the  FAA 
verify  that  paragraph  (a)(4)(iii)  and 
Table  5  are  correct.  The  commenter  feels 
that  Table  5  of  the  AD  causes  a  jump  in 
the  inspection  interval.  The  commenter 
provides  a  correction  to  Table  5  of  the 
AD  to  correct  a  perceived  error  in  that 
Table. 

The  FAA  has  not  been  able  to  confirm 
the  commenters  Hndings.  The  cyclic 
intervals  for  the  Table  5  requirements 
are  A;  3.500  cycles.  B;  3.000  cycles.  C; 
3,000  cycles,  D:  2,500  cycles,  E;  2,500 
cycles.  F:  2.000  cycles,  and  G:  2,000 
cycles.  These  intervals  are  as  intended. 

Concern  Aliuut  MiMntrrprrtaliun  ut  thr 
Inspe(  tiiin  I  )f,i(l  line 

One  cuniniunter  .states  that  one  of  the 
requirements  of  this  proposed  rule  may 
he  misread  as  extending  the  inspection 
deadline  of  AD  2000-16-12  to  beyond 
July  28.  2001 .  The  commenter  also 
suggests  that  if  all  the  high-risk  spools 
have  been  inspected,  the  proposed  rule 
should  be  expedited,  since  one  year  has 
passed  since  the  deadline  of  AD  2000- 
16-12. 
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The  FAA  agrees  with  the  commenter 
on  the  need  to  expedite  issuance  of  this 
AD.  While  the  statement  in  the 
Discussion  Section  of  the  preamble  of 
the  proposal  may  be  misinterpreted,  the 
preamble  is  not  regulatory  and  in  fact, 
even  the  structure  of  the  preamble 
changes  when  an  NPRM  is  converted 
into  a  final  rule.  However,  we  have 
madf  rhant;ps  to  thf^  "^tatpment  in  the 
SUPPLEMENTARY  INFORMATION  section  tO 
clarify  the  intent  oi  this  final  rule.  The 
intent  of  the  proposed  rufe  is  to  apply 
the  same  requirement  on  the  population 
of  the  spools  that  would  acquire  7,000 
CSN  after  July  28.  2001.  In  regard  to  the 
conunent  inquiring  if  all  spools  have 
been  inspected,  we  are  not  aware  of  any 
spool  with  7,000  CSN  or  more  that  has 
not  been  inspected  as  required  by  AD 
2000-16-12. 

Request  To  Include  Fluorescent 
Penetrant  Inspection  (FPI) 
Requirements 

tJnt'  (  uniiiit'nter  suggests  that  AD  95- 
18-14  that  addresses  FPI  of  the  3-9 
spool  should  be  included,  since 
Standard  Practices  are  only  a  suggestion 
and  not  a  law.  The  commenter  makes 
this  comment  out  of  concern  that  under 
this  proposed  rule  the  benefit  of  an 
additional  inspection  is  eliminated. 

The  FAA  does  not  agree.  The 
requirements  promulgated  by  AD  95- 
18-14  ensure  that  a  spool  is  properly 
wetted  internally  prior  to  the  FPI. 
Although  FPI  of  the  3-9  spool  is  desired 
for  the  areas  not  affected  by  this  AD,  FPI 
is  not  the  best  technique  for  the 
inspection  program  established  by  this 
AD.  While  FPI  is  effective  only  for 
detection  of  surface  cracks,  the 
combination  of  ultrasonic  and  eddy 
current  inspections  required  by  this  AD 
provide  both  surface  and  subsurface 
inspections  that  are  of  equal  or  greater 
sensitivity  than  FPI.  The  FPI  required  by 
AD  95-18-14  was  an  emergency 
measure  instituted  in  1995  after 
discovery  of  cracking  in  the  disk  web 
area,  an  area  not  then  covered  by 
ultrasonic  and  eddy  current  inspections. 
These  inspection  methods  were 
subsequently  developed  and 
incorporated  into  the  inspection  plan. 
Additionally,  AD  95-18-14  did  not 
prescribe  inspection  intervals,  only 
inspection  techniques,  therefore,  the 
benefit  of  AD  95-18-14  was  not 
considered  in  the  risk  analysis 
associated  with  the  current  AD's. 

Additional  Spool  Part  Numbers  (PN's) 
as  a  Result  of  I  nrelated  Repairs 

(Jne  coriuiiHiitHr  expresses  a  concern 
that  additional  spool  P/N's,  which  have 
been  generated  due  to  unrelated  repairs 
on  spools  that  are  subject  to  the 


inspection  requirements  of  this  AD,  are 
not  being  captiiied  by  the  AD.  The 
commenter  feels  that  these  P/N's  should 
be  added  to  the  AD.  The  commenter 
raises  this  issue  to  ensure  that  spools 
with  P/N's  that  were  not  included  in  the 
proposed  rule  are  not  excluded  from 
this  inspection  program. 

The  FAA  agrees.  The  new  P/N's  will 
be  incorporated  in  this  AD.  However, 
their  incorporation  does  not  increase  the 
originally  affected  spool  population 
size. 

New  Revisions  to  the  Applicable 
Service  Bulletins 

One  commenter,  the  manufacturer, 
advises  the  FAA  tha^the  applicable 
service  bulletins  maybe  revised  for 
nontechnical  reasons.  The  commenter 
feels  that  the  latest  revisions  of  the 
service  bulletins  need  to  be 
incorporated  into  the  AD. 

The  FAA  agrees.  The  revision 
numbers  and  dates  have  been 
incorporated  into  this  final  rule. 

Request  To  Change  Paragraph  (j){2) 

One  commenter  requests  that 
paragraph  (j)(2)  be  changed  to  ensure 
that  the  hub  and  web  receive  an  initial 
inspection  if  either  of  the  two  areas 
were  not  previously  inspected.  The 
same  commenter  suggests  that 
paragraph  (j)(2)  be  split  into  two 
paragraphs  to  properly  specify  the 
inspection  deadlines  for  the  hub  and  for 
the  web,  now  that  the  originally 
proposed  deadlines  have  been  changed 
to  accommodate  the  economic  and 
operational  burden  associated  with  the 
web  inspection. 

The  FAA  agrees.  We  have  changed 
paragraph  (j)(2)  of  this  AD.  Because  of 
the  new  schedule  requirements,  two 
paragraphs,  each  with  its  own  schedule, 
are  appropriate  and  the  change  has  been 
made. 

Request  To  Clanfv     Replat  e  Before 
Further  Flit^ht'   Requirement  on  (  FB-.'id 
Spools 

One  commenter  observes  that  the 
"replace  before  further  flight" 
requirements  for  the  CF6-50  spools 
include  the  reject  limits  of  service 
bulletin  CF6-50  S/B  72-A1131,  while 
the  preceding  paragraph  does  not 
include  this  service  bulletin.  The 
commenter  raised  this  comment  out  of 
concern  that  the  inspection  requirement 
per  service  bulletin  CF6-50  S/B  72- 
A1131  was  not  identified  in  the 
preceding  step. 

The  FAA  partially  agrees.  In  the 
current  text,  an  inference  may  be  made 
that  spools  must  be  inspected  to  all 
three  referenced  bulletins  at  each  repeat 
inspection.  The  spool  disposition 


requirements  apply  to  results  ol  all 
prescribed  inspections  specified  in  all 
the  steps  of  the  pertinent  paragraph  in 
the  AD  and  not  just  to  the  preceding 
step.  Therefore,  for  further  clarification 
a  heading  "Spool  Disposition"  has  been 
inserted 

Request  lo  Add  a  Heading  of  "Spool 
Reinstallation  Limit" 

One  commenter  requests  that  the 
heading  Spool  Reinstallation  Limit  be 
added  before  the  applicable  paragraphs. 
The  commenter  feels  that  the  addition 
will  clarify  the  intent  of  the  paragraphs. 

The  FAA  agrees.  We  have  added  the 
heading  to  the  applicable  paragraphs. 

Concern  Over  the  .^vailabilitv  of 
Training  and  Lquipment 

One  commenter  expresses  concern 
that  the  requirements  of  ASB  CF6-80C2 
72-A0934,  Revision  3.  can  not  be  done 
because  the  equipment  and  training 
necessary  to  carry  out  this  inspection 
are  not  available  at  this  time.  "The 
commenter  makes  this  comment  out  of 
concern  that  the  prescribed  inspections 
could  not  be  done,  per  the  proposed 
rule  timetables,  since  there  was  no 
scheduled  delivery  of  the  necessary 
equipment  and  associated  training. 

The  FAA  agrees.  However,  this  issue 
has  been  addressed  by  the  engine 
manufacturer.  Both  equipment  and 
training  will  be  available  in  time  to 
enable  the  commenter  to  comply  with 
the  requirements  of  this  AD,  therefore, 
no  changes  have  been  made. 

Request  To  Change  the  Definition  of  a 
Shop  Visit 

One  commenter  states  that  the 
introduction  of  an  engine  into  the  shop 
solely  for  the  3-9  spool  inspection 
should  not  be  considered  a  shop  visit. 
The  request  is  made  so  that  the  stage  3- 
5  dovetail  slot  bottom  inspection  for  the 
CF6-80C2  13-inch  billet  spools  would 
not  be  forced  if  the  spools  could 
otherwise  comply  using  the  module 
level  inspection.  The  hub  and  web 
inspections  can  be  done  at  module  level 
merely  by  removing  the  fan  module 
from  the  core.  The  slot  bottom 
inspection  requires  additional 
disassembly  to  remove  the  compressor 
top  case.  The  request  is  made  to  avoid 
this  additional  disassembly. 

The  FAA  disagrees.  Material  testing 
and  stress  analysis  indicate  that  the 
dovetail  slot  bottoms  have  a  dwell- 
fatigue  limitation.  Accordingly,  the  rule 
requires  initial  slot  bottom  inspection  at 
the  earliest  exposure  (piece-part 
exposure  or  rotor  exposure,  which  is 
realized  upon  top  case  removal)  but  not 
later  than  the  next  required  inspection 
of  the  hub  and/ or  web  for  dwell  fatigue 
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cracking.  As  the  cracking  mode  is  the 
same  for  all  areas,  the  FAA  can  not 
apply  les.ser  criteria  to  the  slot  bottoms. 

Request  To  Include  the  3-5  Dovetail 
Slot  Bottom  Inspection  at  Piece-Part 
Level  Only 

One  commenter  requests  that  the 
repfjat  inspec:tion  of  the  CF6— 80C;  13- 
inch  billet  spool  stage  .'J-5  d<ivetail  slot 
bottoms  be  required  at  piece-part 
exposure  only.  Ac:complishmiml  of  this 
inspection  at  a  module  level  would 
require,  at  a  minimum,  the  removal  of 
the  compressor  top  ca.se. 

The  FAA  disagrees  for  reasons  stated 
in  the  answer  to  the  previous  comment. 

Request  To  Clarify  the  Reference  Date 
for  the  Initial  Inspection 

One  commenter  slates  that  there  is  no 
reference  date  for  the  initial  inspection 
required  in  paragraph  (a)(3)  from  which 
the  operator  is  to  determine  items  (i). 
(ii),  and  (iii)  under  this  paragraph.  The 
commenter  uses  the  example  that  item 
(i)  requires  an  inspection  at  the  first 
piece-part  exposure  (PRE)  after  1,000 
(;SN.  The  spool  mav  have  had  several 
PPE's  after  1,000  CSN  in  its  life  but 
never  had  the  requirement  to  inspect  at 
those  visits.  The  commenter  requests 
clarification  of  the  reference  date  in  this 
paragraph  to  ensure  the  proper  time  set. 

The  FAA  disagrees.  The  proposal 
does  not  contain  new  requirements.  It 
consolidates  requirements  of  existing 
airworthiness  directives,  which  include 
paragraph  (a)(3).  In  the  past,  if  an 
opportunity  to  have  a  PPE  arose  as  the 
commenter  states,  the  requirement  of 
AD  99-24-15  would  have  been 
applicable.  Additionally,  the  cyclic 
requirements  of  steps  (i)  and  (ii)  are 
associated  with  the  cyclic  life  of  the 
spool  and  not  an  independent  cyclic 
interval.  The  third  step  (iii)  also  does 
not  need  the  association  with  the 
effective  date  of  this  AD.  Incorporation 
of  the  change  the  commenter  proposes 
would  conflict  with  requirements  of  the 
existing  AD  relative  to  the  dovetail 
inspection.  The  proposed  change  would 
also  affect  additional  paragraphs  of  the 
rule,  not  identified  by  the  commenter, 
where  similar  arguments  can  be  made. 

^' it.ntial  ('onfiision  ( )\  rt  ki   iUi  i  n).  i  • 
lui  I'lece-Part  Inspectiuiib 

One  commenter.  the  manufacturer, 
informs  the  FAA  that  a  potential  for 
confusion  exists  regarding  the 
requirements  for  the  one-time  hub 
inspection  of  8-inch  billet  spools.  The 
existing  wording  in  certain  ASB's  could 
be  interpreted  such  that  a  modular  level 


inspection  ot  the  hub  could  be 
performed,  when  in  fact,  piece-part 
inspection  using  Procedure  A  is 
required  to  achieve  the  intended  level  of 
safety  The  manufacturer  has  revised  the 
,  appropriate  ASB's  to  add  this 
clarification  and  suggests  additional 
wording  be  added  to  this  rule  to  ensure 
the  correct  procedure  is  used. 

The  FAA  agrees.  We  have  clarified  the 
hub  inspection  requirements  for  affected 
spools  in  paragraphs  (d)(1).  (h)(1).  (k)(l). 
and  (m)(l). 

Request  To  Correct  P/N's  an<i  "^\  ^  tor 
CF&-50  16-Inch  and  13-In«  h  lis 

The  same  commenter  states  that  the 
part  number  and  serial  number 
relatifinships  for  the  (]F6-50  16-inch 
and  13-inch  billet  spools  relative  to 
Table  2  were  incorrect  in  the 
information  that  it  sent  to  the  FAA  and 
need  to  be  corrected  in  paragraphs  (a) 
and  (b).  respectively. 

The  FAA  agrees.  We  have  made  the 
appropriate  changes  to  the  final  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  thi 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Analysis 

There  are  approximately  3.147 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1.289  engines  installed  on  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  The  FAA  also  estimates 
that  it  would  take  approximately  238 
work  hours  per  engine  to  perform  the 
proposed  actions.  The  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $35,000  per 
engine.  In  addition,  because  of  the 
previous  AD  actions,  the  FAA  estimates 
that  only  72  percent  (928  engines)  of  the 
engines  installed  on  airplanes  of  U.S. 
registry  would  be  affected.  Based  on 
these  figures,  the  total  cost  of  the 
proposed  AD  on  U.S.  operators  is 
— 'imated  to  be  $45,731,840. 

Rt'gulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discus.sed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory'  action"  under 
E.xecutive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034^  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES 

I  ist  of  Siihirfts  in  1  ?  (IK  j'.irt  39 

,\ir  trdn.sportdtiuii.  Am.ialt.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

\  .  Ii  ;  p!  ii    ::    i  i!    !  ^l        \  lUl    ll(i  !<\>    i,! 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 

PART  39     AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13      [A'-ierulod] 

2.  Section  39.13  is  amended  by 
removing  Amendments  39-9361  (60  FR 
46216.  September  6.  1995).  39-11440 
(64  FR  66554.  November  29.  1999).  and 
39-11868(65  FR  50623,  August  21, 
2000).  and  by  adding  a  new 
airworthiness  directive.  Amendment 
39-12984.  to  read  as  follows: 

2002-2.'>-O8     General  Electric  Company 
(GE):  Du<  ket  No.  2001-NE-26-AD. 
Supersedes  AD  95-18-14.  Amendment 
39-9361;  AD  99-24-15,  Amendment  39- 
11440:  and  AD  2000-16-12,  Amendment 
39-11868. 
Applicability:Thi!i  airworthiness  directive 
(AD)  is  apphcable  to  GE  CF6-45.  -.50,  -80A, 
-80C2.  and  -80E1  turbofan  engines  with  high 
pressure  compressor  rotor  (HPCR)  stage  3-9 
spools  with  part  numbers  (P/N's)  listed  in  the 
following  Table  1  installed: 
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CF6-80E1  Series  Engines 


Table  1 


Er»gine  model 
CF6-45/50  Senes  Engines  

CF6-80A  Series  Engines  ; 

CF6-80C2  Senes  Engines 


HPCR  stage  ^-9  spool  P/N 


9136M89G02, 
9136M89G09. 
9136M89G22, 
9273M14G01. 

9136M89G10, 
9136M89G27. 

1333M66G01. 
1781M52P01 
1781M53G04, 
1781M53G09, 
1854M95P04, 
9380M28P05. 

1669M22G01.  1 


9136M89G03. 
9136M89G17. 
9136M89G27. 
9331M29G01 
9136M89G11, 
9136M89G28 
1333M66G03. 
1781M52P02, 
1781M53G05. 
1781M53G10, 
1854M95P05, 


9136M89G06. 
9136M89G18. 
9136M89G29, 


9136M89G07. 
9136M89G19 
9253M85G01 . 


9136M89G08. 
9136M89G21, 
9253M85G02. 


9136M89G20.      9136M89G21.      9136M89G22. 


1333M66G07, 
1781M53G01. 
1781M53G06. 
1854M95P01, 
1854M95P06, 


1333M66G09. 
1781M53G02 
1781M53G07. 
1854M95P02. 
1854M95P07, 


1333M66G10. 
1781M53G03. 
1781M53G08 
1854M95P03. 
1854M95P08. 


669M22G03,  1782M22G01,  1782M22G02,  1782M22G04 


These  engines  are  installed  on.  but  not 
limited  to.  Airbus  A300,  A310,  and  A330 
series,  Boeing  747  and  767  series,  and 
McDonnell  Douglas  DC-10  and  MD-11  series 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
,  alternative  method  of  compliance  in 
accordance  with  paragraph  (p)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

Table  2 


To  detect  cracks,  which  can  cause 
separation  of  the  HPCR  stage  3-9  spool  and 
possible  uncontained  engine  failure,  do  the 
following: 

CF6-45  and  -50  16-lnch  Billet  Spools 

(a)  For  CF6  HPCR  stage  3-9  spool,  part 
numbers  (P/N's)  9136M89G02  and 
9136M89G06;  and  for  P/Ns  9136M89G08. 
9253M85G02.  9273M14G01,  933lM29(;01 
with  serial  numbers  (SN's)  listed  in  the 
following  Table  2.  do  the  following; 


MPOE3486 

MPOG3832 

MPOG3839 

MPOG3846 

MPOG5231 

MPOG6731 

MPOG6740 

MPOG7713 

MPOG7720 

MPOG7727 

MPOG7734 

MPOG7741 

MPOG7822 

MPOG7829 

MPOG7836 

MPOG8825 

MPOG8832 

MPOG9186 

MPOH0295 

MPOH0302 

MPOH2042 

MPOH2049 

MPOH2056 

MPOH2829 

MPOH2836 

MPOH2843 

MPOH2850 

MPOH2857 

MPOH4312 

MPOH5282 

MPOH5534 

MPOH5541 

MPOH5548 

MPOH7020 

MPOH7027 

MPOH7968 

MPOH7975 

MPOH8644 

MPOH8651 

MPOH8658 

MPOH8683 


MPOE3487 

MPOG3833 

MPOG3840 

MPOG3847 

MPOG5232 

N/1POG6732 

MPOG6741 

MPOG7714 

MPOG7721 

MPOG7728 

MPOG7735 

MPOG7742 

MPOG7823 

MPOG7830 

MPOG7837 

MPOG8826 

MPOG8833 

MPOH0289 

MPOH0296 

MPOH0303 

MPOH2043 

MPOH2050 

MPOH2057 

MPOH2830 

MPOH2837 

MPOH2844 

MPOH2851 

MPOH2858 

MPOH4313 

MPOH5283 

MPOH5535 

MPOH5542 

MPOH5549 

MPOH7021 

MPOH7028 

MPOH7969 

MPOH8638 

MPOH8645 

MPOH8652 

MPOH8659 

MPOH8684 


MPOE3488 

MPOG3834 

MPOG3841 

MPOG3848 

MPOG6216 

MPOG6733 

MPOG6742 

MPOG7715 

MPOG7722 

MPOG7729 

MPOG7736 

MPOG7743 

MPOG7824 

MPOG7831 

MPOG7838 

MPOG8827 

MPOG8834 

MPOH0290 

MPOH0297 

MPOH0304 

MPOH2044 

MPOH2051 

MPOH2058 

MPOH2831 

MPOH2838 

MPOH2845 

MPOH2852 

MPOH4307 

MPOH5277 

MPOH5520 

MPOH5536 

MPOH5543 

MPOH5550 

MPOH7022 

MPOH7030 

MPOH7970 

MPOH8639 

MPOH8646 

MPOH8653 

MPOH8677 

MPOJ1796 


MPOE3489 
MPOG3835 
MPOG3842 
MPOG3850 
MPOG6727 
MPOG6735 
MPOG6743 
MPOG7716 
MPOG7723 
MPOG7730 
MPOG7737 
MPOG7744 
MPOG7825 
MPOG7832 
MPOG7839 
MPOG8828 
MPCX38835 
MPOH0291 

I  MPOH0298 
MPOH0305 
MPOH2045 

I  MPOH2052 

1  MPOH2059 
MPOH2832 
MPOH2839 

i  MPOH2846 
MPOH2853 
MPOH4308 
MPOH5278 
MPOH5530 
MPOH5537 
MPOH5544 
MPOH5551 
MPOH7023 
MPOH7960 
MPOH7971 
MPOH8640 
MPOH8647 
MPOH8654 
MPOH8678 
MPOJ1797 


MPOE3490 

MPOG3836 

MPOG3843 

MPOG3851 

MPOG6728 

MPOG6736 

MPOG6744 

MPOG7717 

MPOG7724 

MPOG7731 

MPOG7738 

MPOG7819 

MPOG7826 

MPOG7833 

MPOG8822 

MPOG8829 

MPOG8836 

MPOH0292 

MPOH0299 

MPOH1805 

MPOH2046 

MPOH2053 

MPOH2060 

MPOH2833 

MPOH2840 

MPOH2847 

MPOH2854 

MPOH4309 

MPOH5279 

MPOH5531 

MPOH5538 

MPOH5545 

MPOH5552 

MPOH7024 

Mf»OH7965 

MPOH7972 

MPOH8641 

MPOH8648 

MPOH8655 

MPOH8679 

MPOJ1798 


MPOE3491 

MPOG3837 

MPOG3844 

MPOG5228 

MPOG6729 

MPOG6738 

MPOG6745 

MPOG7718 

MPOG7725 

MPOG7732 

MPOG7739 

MPOG7820 

MPOG7827 

MPOG7834 

MPOG8823 

MPOG8830 

MPOG8837 

MPOH0293 

MPOH0300 

MPOH2040  • 

MPOH2047 

MPOH2054 

MPOH2061 

MPOH2834 

MPOH2841 

MPOH2848 

MPOH2855 

MPOH4310 

MPOH5280 

MPOH5532 

MPOH5539 

MPOH5546 

MPOH5553 

MPOH7025 

MPOH7966 

MPOH7973 

MPOH8642 

MPOH8649 

MPOH8656 

MPOH8680 

MPOJ1799 


MPOE3492 

MPOG3838 

MPOG3845 

MPOG5230 

MPOG6730 

MPOG6739 

MPOG6746 

MPOG7719 

MPOG7726 

MPOG7733 

MPOG7740 

MPOG7821 

MPOG7828 

MPOG7835 

MPOG8824 

MPOG8831 

MPOG9185 

MPOH0294 

MPOH0301 

MPOH2041 

MPOH2048 

MPOH2055 

MPOH2062 

MPOH2835 

MPOH2842 

MPOH2849 

MPOH2856 

MPOH4311 

MPOH5281 

MPOH5533 

MPOH5540 

MPOH5547 

MPOH5554 

MPOH7026 

MPOH7967 

MPOH7974 

MPOH8643 

MPOH8650 

MPOH8657 

MPOH8682 

MPOJ1800 
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Table  2 — Continued 


MPOJ1801 

MPOJ1933 

MPOJ1941 

MPOJ1948 

MPOJ1956 

MPOJ2424 

MPOJ2431 

MPOJ2438 

MPOJ2445 

MPOJ4174 

MPOJ6041 

MPOJ6048 

MPOJ6065 

MPOJ6062 

MPOJ6500 

MPOJ6508 

MPOJ6515 

MPOJ7636 

MPOJ7643 

MPOJ9308 

MPOJ9315 

MPOK1239 

MPOK1829 

MPOK3068 

MPOK4662 

MPOK5083 

MPOK5521 

MPOK5960 

MPOK6249 

MPOK6256 

MPOK6826 

MPOK7227 

MPOK7234 

MPOM2134 

MPOM2359 

MPOM2366 

MPOM5525 

MPOM5532 

MPOM6152 

MPOM6159 

MPOM7091 

MPOM7098 

MPOM7105 

MPOM8299 

MPOM9259 

MPOM9723 

MPON0058 

MPON0065 

MPON0075 

MPON1082 

MPON1090 

MPON1097 

MPON4254 


MPOJ1803 
MPOJ1934 
MPOJ1942 
MPOJ1949 
MPOJ1957 
MPOJ2425 
MPOJ2432 
MPOJ2439 
MPOJ2446 
MPOJ5185 
MPOJ6042 
MPOJ6049 
MPOJ6056 
MPOJ6063 
MPOJ6501 
MPOJ6509 
MPOJ6516 
MPOJ7637 
MPOJ8046 
MPOJ9309 
MPOK1233 
MPOK1240 
MPOK1830 
MPOK3069 
MPOK4663 
MPOK5084 
MPOK5522 
MPOK5961 
MPOK6250 
MPOK6257 
MPOK6827 
MPOK7228 
MPOM2128 
MPOM2135 
MPOM2360 
MPOM2461 
MPOM5526 
MPOM5533 
MPOM6153 
,  MPOM6160 
;  MPOM7092 
!  MPOM7099 
MPOM7106 
1  MPOM8300 
I  MPOM9260 
!  MPON0051 
MPON0059 
MPON0066 
MPON0076 
I  MPON1084 
MPON1091 
MPON1098 
i  MPON4255 


MPOJ1804 
MPOJ1935 
MPC)J1943 
MPOJ1950 
MPOJ1958 
MPOJ2426 
MPOJ2433 
MPOJ2440 
MPOJ2447 
MPOJ5186 
MPOJ6043 
MPOJ6050 
MPOJ6057 
MPOJ6064 
MPOJ6502 
MPOJ6510 
MPOJ6517 
MPOJ7638 
MPOJ8047 
MPOJ9310 
MPOK1234 
MPOK1824 
MPOK1831 
MPOK3070 
MPOK4664 

,  MPOK5085 
MPOK5955 

'  MPOK5962 
MPOK6251 

t  MPOK6715 

!  MPOK6828 
MPOK7229 
MPOM2129 
MPOM2136 

:  MPOM2361 
MPOM2462 
MPOM5527 
MPOM5534 
MPOM6154 
MPOM6161 
MPOM7093 
MPOM7100 
MPOM7107 
MPOM8301 
MPOM9261 
MPOI^0052 
MPON0060 
MPON0067 
MPON1077 
MPON1085 
MPON1092 
MPON1099 
MPON4256 


'  MPOJ1806 
MPOJ1936 
MPOJ1944 
MPOJ1951 
MPOJ2420 
MPOJ2427 
MPOJ2434 
MPOJ2441 
MPOJ2448 
MPOJ6035 
MPOJ6044 
MPOJ6051 
MPOJ6058 
MPOJ6065 
MPOJ6503 
MPOJ651 1 
MPOJ7632 
MPOJ7639 
MPOJ8048 
MPOJ931 1 
MPOK1235 
MPOK1825 
MPOK1832 
MPOK3071 
MPOK4665 
MPOK5086 
MPOK5956 
MPOK5963 
MPOK6252 
MPOK6716 
MPOK6829 
MPOK7230 
MPOM2130 
MPOM2137 
MPOM2362 
MPOM5521 
MPOM5528 
MPOM5535 
MPOM6155 
MPOM6162 
M  POM  7094 
MPOM7101 
MPOM7108 
MPOM8302 
MPOM9262 
MPON0053 
MPON0061 
MPON0068 
MPON1078 
MPON1086 
MPON1093 
MPON1100 


MPOJ1930 

MPOJ1938 

MPOJ1945 

MPOJ1953 

MPOJ2421 

MPOJ2428 

MPOJ2435 

MPOJ2442 

MPOJ2449 

MPOJ6036 

MPOJ6045 

MPOJ6052 

MPOJ6059 

MPOJ6066 

MPOJ6505 

MPOJ6512 

MPOJ7633 

MPOJ7640 

MPOJ8049 

MPOJ9312 

MPOK1236 

MPOK1826 

MPOK2694 

MPOK4659 

MPOK4666 

MPOK5087 

MPOK5957 

MPOK5964 

MPOK6253 

MPOK6823 

MPOK6830 

MPOK7231 

MPOM2131 

MPOM2138 

MPOM2363 

MPOM5522 

MPOM5529 

MPOM5536 

MPOM6156 

MPOM7087 

MPOM7095 

MPOM7102 

MPOM7109 

MPOM9246 

MPOM9265 

MPON0055 

MPON0062 

MPON0069 

MPON1079 

MPON1087 

MPON1094 

MPON1642 


MPOJ1931 

MPOJ1939 

MPOJ1946 

MPOJ1954 

MPOJ2422 

MPOJ2429 

MPOJ2436 

MPOJ2443 

MPOJ2450 

MPOJ6039 

MPOJ6046 

MPOJ6053 

MPOJ6060 

MPOJ6067 

MPOJ6506 

MPOJ6513 

MPOJ7634  , 

MPOJ7641 

MPOJ8050 

MPOJ9313 

MPOK1237 

MPOK1827 

MPOK2695 

MPOK4660 

MPOK4667 

MPOK5088 

MPOK5958 

MPOK6247 

MPOK6254 

MPOK6824 

MPOK6831 

MPOK7232 

MPOM2132 

MPOM2357 

MPOM2364 

MPOM5523 

MPOM5530 

MPOM5537 

MPOM6157 

MPOM7088 

MPOM7096 

MPOM7103 

MPOM8297 

MPOM9257 

MPOM9721 

MPON0056 

MPON0063 

MPON0073 

MPON1080 

MPON1088 

M  PON  1095 

MPON4250 


MPOJ1932 

MPOJ1940 

MPOJ1947 

MPOJ1955 

MPOJ2423 

MPOJ2430 

MPOJ2437 

MPOJ2444 

MPOJ4173 

MPOJ6040 

MPOJ6047 

MPOJ6054 

MPOJ6061 

MPOJ6068 

MPOJ6507 

MPOJ6514 

MPOJ7635 

MPOJ7642 

MPOJ8051 

MPOJ9314 

MPOK1238 

MPOK1828 

MPOK3067 

MPOK4661 

MPOK5082 

MPOK5520 

MPOK5959 

MPOK6248 

MPOK6255 

MPOK6825 

MPOK7226 

MPOK7233 

MPOM2133 

MPOM2358 

MPOM2365 

MPOM5524 

MPOM5531 

MPOM6151 

MPOM6158 

MPOM7089 

MPOM7097 

MPOM7104 

MPOM8298 

MPOM9258 

MPOM9722 

MPON0057 

MPON0064 

MPON0074 

MPON1081 

MPON1089 

MPON1096 

MPON4252 


Initial  Inspection 

(1)  If  the  spool  has  not  already  been 
inspectfid  using  one  of  the  alert  service 
hulletins  (ASB's)  or  service  bulletins  (SB's) 


listed  in  C^olumn  A  of  the  following  Table  3: 
OR  a  combination  of  one  pro<:edure  from 
Column  B  and  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 

Table  3 


D  and  one  from  Column  E.  inspect  hub  and 
bore  in  accordance  with  alert  service  bulletin 

(ASB)  ClFft-SO  S/B  72-An08.  Revision  5, 
dated  October  2.  2002.  and  the  following 
compliance  times: 


CF6-45  and  -50  SB  No. 


Column  A 


Procedures  (70-32-XX)  In  Standard  Practices  Manual  GEK9250 


Column  B 


Column  C 


Column  D 


Column  E 


SB  72-888.  Revision  3, 
dated  January  31,  1991 

SB  72-888,  Revision  4, 
dated  March  28,  1991 


70-32-09,  Revision  71 , 
dated  October  1.  1995 

70-32-09,  Revision  72, 
dated  November  15, 
1996 


70-32-10,  71,  Revision 
dated  October  1    1995 

70-32-10,  Revision  72, 
dated  November  15, 
1996. 


70-32-13,  Temporary  Re- 
vision (TR),  70-25, 
dated  August  26   1996 

70-32-13,  Revision  72, 
dated  November  15. 
1996 


70-32-14.  TR  70-26, 
dated  August  26,  19% 

70-32-14,  Revision  72, 
dated  November  15, 
1996 
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CF6-45  and  -50  SB  No. 


Column  A 


SB  72-888.  Revision  5. 
dated  November  7,  1994 

SB  72-888,  Revision  6. 

dated  Decemtjer  22, 

1995 
SB  72-1000,  Onginal 

dated  December  14. 

1990 
SB  72-1000,  Revision  1, 

dated  March  28,  1991 
SB  72-1000,  Revision  2. 

dated  September  9, 

1993 
SB  72-1000,  Revision  3, 

dated  December  22, 

1995 
SB  72-1108,  Onginal. 

dated  November  6,  1995. 
SB  72-1108,  Revision  1, 

dated  July  29,  1996 
ASB  72-A1108,  Revision 

2,  dated  October  28, 
1999 

ASB  72-A1108,  Revision 

3,  dated  November  12, 
1999 

ASB  72-A1108,  Revision 

4,  dated  June  6,  2001. 
ASB  CF6-50  S/B  72- 

A1108,  Revision  5, 
dated  October  2,  2002 


Ta 


t;.. 


.J^--L.O'' 


ijec 


Procedures  (70-32-XX)  in  Standard  Practices  Manual  GEK9250 


Column  B 


Column  C 


70-32-09,  Revision  74. 
dated  May  1,  1998. 


70-32-10,  Revision  74, 
dated  May  1,  1998 

70-32-10,  Revision  75, 
dated  December  15, 
1998. 


Column  D 


Column  E 


70-32-13.  Revision  73, 
dated  November  1,  1997 

70-32-13.  Revision  75, 
dated  December  15, 
1998 

70-32-13,  TR  70-^1, 
dated  February  10,  1999 

70-32-13,  Revision  76, 

dated  May  15,  1999 
70-32-17,  TR  70-39, 

dated  Decemtier  15, 

1998 
70-32-17.  Revision  76. 

dated  May  15.  1999. 

70-32-17,  TR  70-47, 
dated  October  28,  1999. 


70-32-14,  Revision  73. 

dated  November  1. 

1997 
70-32-14  Revision  75. 

dated  December  15. 

1998 
70-32-14.  TR  70-42, 

dated  February  10, 

1999 
70-32-14,  Revision  76, 

dated  May  15,  1999. 
70-32-18,  TR  70-40. 

dated  Decemtjer  15, 

1998 
70-32-18,  Revision  76. 

dated  May  15,  1999. 

70-32-18.  TR  70-48. 
dated  October  28,  1999 


(i)  For  spools  with  greater  than  3.500 
cycles-since-new  (CSN)  on  the  effective  date 
of  this  AD.  inspect  before  further  flight. 

(ii)  For  spools  with  3.500  or  fewer  CSN.  on 
the  effective  date  of  this  AD.  inspect  at  the 
first  piece-part  exposure  (PPE)  after  1,000 
CSN  or  before  3.500  CSN,  whichever  occurs 
earlier. 

(2)  For  spools  that  have  not  been  inspected 
using  ASB  CF6-50  S/B  72-A1131,  Revision  4, 
dated  October  2.  2002,  or  an  earlier  revision 
of  ASB  CF6-50  S/B  72-A1131  or  SB  72- 
1131,  inspect  the  web  and  hub-to-web 
transition  areas  in  accordance  with  the 
requirements  of  ASB  CF6-50  S/B  72-A1131, 
Revision  4,  dated  October  2,  2002.  at  the  first 
PPE  after  1,000  CSN.  but  before  4,000 
additional  cycles  in-service  (CIS)  after  the 
effective  date  of  this  AD. 

(3)  For  spools  that  have  not  been  inspected 
using  ASB  CF6-50  S/B  72-A1157,  Revision 
4,  dated  October  2,  2002,  or  an  earlier 
revision  of  ASB  CF6-50  S/B  72-A1157, 
inspect  the  stage  3-5  dovetail  slot  bottoms  in 
accordance  with  the  requirements  of  ASB 
CF6-56  S/B  72-A1157.  Revision  4,  dated 
October  2,  2002,  at  the  earliest  of: 

(i)  The  first  PPE  after  1000  CSN,  or 

(ii)  The  first  HPC  rotor  exposure  after  1000 

CSN.  or 

(iii)  The  next  required  inspection  to  ASB 

CF6-50  S/B  72-A1108,  Revision  5,  dated 

October  2,  2002. 


Repetitive  Inspection 

(4)  For  spools  that  have  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  Column  A  of  Table  3;  OR  a 
combination  of  one  procedure  from  Column 
B  AND  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  AND  one  from  Column  E.  reinspect  the 
hub  and  bore  in  accordance  with  the 
requirements  of  ASB  CF6-50  S/B  72-A1108. 
Revision  5,  dated  October  2.  2002,  and  the 
stage  3-5  dovetail  slot  bottoms  in  accordance 
with  ASB  CF6-50  S/B  72-A1157,  Revision  4, 
dated  October  2,  2002,  at  the  earliest  of: 

(i)  Each  PPE  with  more  than  1,000  cycles- 
since-last-inspection  (CSLl)  and  3,500  CSN. 
or 

(ii)  From  July  29.  2001  through  January  27, 
2003.  before  the  cycle  limits  of  the  following 
Table  4: 

Table  4 


Table  5. 


CSN  at  last  inspection 


Repeat  inspec- 
tion by 


(A)  6,000  or  fewer  CSN         !  3,500  CSLl. 

(B)  6,001  to  7,000  CSN  9,500  CSN 

(C)  7.001  to  8.000  CSN   ...  ,  2,500  CSLl 

(D)  8.001  to  8,500  CSN     .    }  10,500  CSN. 

(E)  8.501  or  more  CSN  |  2.000  CSLl. 

(iii)  After  January  27.  2003,  before  the  cycle 
limits  of  the  following  Table  5: 


CSN  at  last  inspection 


Repeat  inspec- 
tion by 


(A)  5,000  or  fewer  CSN 

(B)  5,001  to  5.500  CSN 

(C)  5.501  to  6,500  CSN 

(D)  6,501  to  7,000  CSN 

(E)  7,001  to  8.000  CSN 

(F)  8,001  to  8.500  CSN 

(G)  8.501  or  more  CSN 


3,500  CSLl. 
8,500  CSN    ~ 
3,000  CSLl 
9.500  CSN 
2,500  CSLl. 
10,500  CSN. 
2,000  CSLl. 


Spool  Disposition 

(5)  If  inspection  findings  equal  or  exceed 
the  reject  limits  established  by  ASB  CF6-50 
S/B  72-A1108,  Revision  5,  dated  October  2, 
2002;  or  ASB  CF6-50  S/B  72-A1131. 
Revision  4.  dated  October  2.  2002;  or  ASB 
CF6-50  S/B  72-A1157,  Revision  4,  dated 
October  2,  2002,  replace  spool  before  further 
night. 

CF6-^5  and  -50  13-inch  Billet  Spools 

(b)  For  CF6  HPC  Rotor  Stage  3-^  Spool.  P/ 
Ns  9136M89G03.  9136M89G07, 
9136M89C09,  9136M89G17,  9136M89G18. 
9253M85G01.  and  for  P/N's  9136M89G08, 
9253M85G01.  9273M14G01.  and 
9331M29G01  with  serial  numbers  that  are 
not  listed  in  Table  2.  do  the  following: 

Initial  Inspection 

(1)  If  the  spool  has  greater  than  7.000  CSN 
on  the  effective  date  of  this  AD  and  has  not 
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HlrtJHdv  b»!en  insptHli-il  using  one  ot  ihe 
ASB's  or  SB's  listed  in  (lolumn  A  of  Table 
'.V.  OR  a  combination  of  one  procedure  from 
Oiliimn  B  AND  one  from  (lolumn  (';  OR  a 
( ombination  of  one  procedure  from  (iolumn 
I)  ANIJ  one  from  Column  K.  inspe(  I  hub  and 
bore  in  accordant  t?  with  ASB  (;FH-50  S/B 
72-AnOH.  Revision  5.  dated  0«:tob«r  2.  2002 
before  lurtlier  flight. 

(2)  If  Ibc  spool  lias  7.000  or  fewer  CSN  on 
Ihe  effective  date  of  this  AU  and  has  not 
already  been  inspe<  led  using  tine  of  the 
ASB's  or  SB's  listed  in  tloiumn  A  of  Table 
.1;  OR  a  combination  of  one  procedure  from 
('olumn  B  AND  one  from  CloUimn  C:  OR  a 
combination  of  one  pro<:edure  from  (Column 
I)  AND  one  from  (lolumn  E.  inspe(  I  hub  and 
bore  in  accordance  with  ASB  CHi-.SO  S/B 
72-AllOH.  Revision  5.  dated  October  2.  2002. 
Hi  Iht!  earliest  of: 

(i)  The  first  FPK  after  1 .000  CSN.  or 

(ii|  The  first  engine  shop  visit  (ESV)  after 

4.000  CSN,  or 

(iii)  From  |uly  2^i.  2001.  through  lanuary 

27.  200:?.  before  7.000  CSN.  and  after  January 

27.  200).  before  4.000  CSN. 

(3)  For  spools  thai  have  not  been  inspected 
using  ASB  CFfi-3()  S/B  72-Al  Kit.  Revision 
4.  dated  (October  2.  2002.  or  an  earlier 
revision  of  ASB  CFH-SO  S/B  72-A1131  or  SB 
72-1 131,  inspect  Ihe  web  and  hub-to-web 
transition  areas  in  accordance  with  the 
requirements  of  ASB  CFr>-.=50  S/B  72-A1 131. 
Revision  4.  dated  October  2.  2002,  at  the 
earlier  of: 

(i)  The  first  PPE  after  1.000  CSN,  or 
(ii)  Within  4.000  additional  CIS  after  the 
effective  date  of  this  AD. 

(4)  For  spools  that  have  not  been  inspected 
using  ASB  CFB-.-iO  S/B  72-A11.57.  Revision 
4.  dated  October  2.  2002,  or  an  earlier 
revision  of  ASB  CFG-.'iO  S/B  72-All.'i7, 
inspect  the  stage  3-.'i  dovetail  slot  bottoms  in 
accordance  with  the  re()uirements  of  ASB 
CF6-50  S/B  72-A1  LS?.  Revision  4.  dated 
October  2.  2002.  at  the  earlier  of: 

(i)  The  first  PPE  after  1.000  CSN,  or 
(ii)  Within  4,000  additional  CIS  after  the 
effective  date  of  this  AD. 

Repetitive  Inspection 

(5)  For  spools  that  have  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  Column  A  of  Table  3:  OR  a 
combination  of  one  procedure  from  Column 
B  AND  one  from  Column  C:  OR  a 
combination  of  one  procedure  from  Clolumn 
D  AND  one  from  Column  E,  reinspecl  the 
hub  and  bore  in  accordance  with  the 
requirements  of  ASB  CFfi-.-iO  S/B  72-A1108. 
Revision  5,  dated  Cktober  2,  2002.  at  the 
earliest  of: 

(i)  Each  PPE  with  more  than  1.000  CSLl 
and  4,000  CSN,  or 

(ii)  Each  ESV  with  more  than  2,000  CSLI 
and  4,000  CSN.  or 

(iii)  Before  4,000  C:SL1. 

Spool  Disposition 

(6)  If  inspection  fmdings  equal  or  exceed 
the  rejeit  limits  established  bv  ASB  CF6-50 
S/B  72-A1108,  Revision  5.  dated  CKlober  2. 
2002;  or  ASB  CF6- ,50  S/B  72-A1131, 
Revision  4.  dated  Ot:lober  2,  2002;  or  ASB 
CF6-50  S/B  72-A1157,  Revision  4,  dated 
October  2,  2(X)2.  replace  spool  before  further 
flight 


L;Kb-45  and  -5U  9  and  lU-inch  Billet  Sp<iols 

(c)  For  CF()  HW:R  stage  J-'J  spool.  P/N's 
013r>M89(;i9.  913fiM89C21.  9136M89G22 
and  9i;UiM89G27,  do  the  following: 

Initial  Inspfition 

(1)  If  Ihe  spool  has  greater  than  7,000  CSN 
on  the  effe<:tive  dale  of  this  AD  and  has  not 
already  been  inspected  using  one  of  the 
ASB's  or  .SB's  listed  in  Column  A  of  Table 
3;  (JR  a  combination  of  one  procedure  from 
Clolumn  B  AND  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  (Column 
D  AND  one  from  Column  E,  inspect  the  hub 
and  bore  in  accordance  with  ASB  CF'6-.SO  S/ 
B  72-Al  108.  Revision  ."i.  dated  October  2. 
2002  before  further  flight. 

l2)  If  the  spool  has  7.000  or  fewer  CSN  on 
the  effective  dale  of  this  AD.  and  has  not 
already  been  inspe<:ted  using  one  of  the 
ASB's  or  SB's  listed  in  Column  A  of  Table 
3;  OR  a  combination  of  one  procedure  from 
Column  B  AND  one  from  (Column  C  OR  a 
combination  of  one  procedure  from  Column 
D  AND  one  from  Column  E,  inspect  the  hub 
and  bore  in  accordance  with  ASB  CF'H-50  S/ 
B  72-Al  108,  Revision  5,  dated  October  2. 

2002.  at  the  earliest  of: 

(i)  The  first  PPE  after  1.000  CSN.  or 

(ii)  The  first  ESV  after  3.000  CSN.  or 

(iii)  From  lulv  29.  2001  through  January  27, 

2003,  before  7.000  CSN,  and  after  January  27, 
2003,  before  3,500  CSN. 

(3)  For  spools  that  have  not  been  inspected 
using  ASB  CF6-50  S/B  72-A1131.  Revision 
4,  dated  October  2,  2002,  or  an  earlier 
revision  of  ASB  CF(>-50  S/B  72-An31  or  SB 
CF6-50S/B  72-1131.  inspect  the  web  and 
hub-to-web  transition  areas  in  accordance 
with  the  requirements  of  ASB  CF6-50  S/B 
72-Al  131,  Revision  4.  dated  October  2.  2002, 
at  the  earlier  of: 

(i)  The  first  PPE  after  1,000  CSN.  or 
(ii)  Within  4.000  additional  CIS  after  the 
effective  date  of  this  AD. 

(4)  For  spools  that  have  not  been  inspected 
using  ASB  CF6-50  S/B  72-Al  157.  Revision 
4.  dated  0<;tober  2,  2002.  or  an  earlier 
revision  of  ASB  CF6-50  S/B  72-Al  157, 
inspect  the  stage  3-5  dovetail  slot  bottom  in 
accordance  with  the  requirements  of  ASB 
CF6-50  S/B  72-Al  157.  Revision  4,  dated 
October  2,  2002,  at  the  earlier  of: 

(i)  The  first  PPE  after  1.000  CSN,  or 
(ii)  Within  4.000  additional  CIS  after  ihe 
effective  date  of  this  AO. 

Repetitive  Inspection 

(5)  For  spools  that  have  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  Column  A  of  Table  3;  OR  a 
combination  of  one  procedure  from  Column 
B  .^ND  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  AND  one  from  Column  E.  reinspect  the 
hub  and  bore  in  accordance  with  the 
requirements  of  ASB  CF6-50  S/B  72-Al  108. 
Revision  5.  dated  October  2.  2002.  at  the 
earliest  of: 

(i)  Each  PPE  with  more  than  1 ,000  CSLI 
and  3,500  CSN,  or 

(ii)  From  July  29.  2001,  through  January  27. 
2003,  before  the  cycle  limits  of  the  following 
Table  6,  or: 


Table  6 


CSN  at  last  inspection 


Reinspect  by 


(A)  3,500  or  fewer  CSN 

(B)  3.501  to  6.000  CSN 

(C)  6  001  to  7.000  CSN 

(D)  7.001  to  8,000  CSN 

(E)  8.001  to  8,500  CSN 

(F)  8.501  or  more  CSN 


7.000  CSN 
3  500  CSLI 
9,500  CSN 
2  500  CSLI 
10.500  CSN 
2.000  CSLI 


(iii)  After  January  27, 
limits  of  Table  S. 


J003.  before  the  cycle 


Spool  Disposition 

(6)  If  inspection  findings  equal  or  exceed 
the  reject  limits  established  by  ASB  CF6-50 
S/B  72-Al  108,  Revision  5.  dated  October  2, 
2002;  or  ASB  CF6-50  S/B  72-A1131, 
Revision  4,  dated  October  2,  2002;  or  ASB 
CF6-50  S/B  72-Al  157,  Revision  4,  dated 
Oc:tober  2,  2002;  replace  spool  before  further 
flight. 

Spool  Reinstallation  Limit 

(7)  After  the  effective  date  of  this  AD.  do 
not  install  anv  engine  that  has  an  HPCR  stage 
.3-9  spool,  P/Ns  91.36M89G19,  9136M89G21, 
9136M89G22,  and  91.36M89C27,  installed 
where  the  spool  has  10.500  or  more  CSN. 

CF6-^5  and  -SO  8-Inch  Billet  2-Piece  spools 

(d)  For  CF6  HPC:R  stage  3-9  spool,  P/N 
9136M89G29,  do  the  following: 

(1)  If  the  spool  has  not  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  Column  A  of  Table  3;  OR  a 
combination  of  one  procedure  from  (Column 
B  AND  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  AND  one  from  Column  E,  inspect  hub  and 
bore  in  accordance  with  the  piece-part  level 
inspection  of  ASB  CF6-.50  S/B  72-Al  108. 
Revision  5,  dated  October  2,  2002,  at  the 
earlier  of: 

(i)  The  first  PPE  after  1 ,000  CSN,  or 
(ii)  The  first  ESV  after  6,000  CSN. 

(2)  For  spools  that  have  not  been  inspected 
using  ASB  CF6-50  S/B  72-Al  131,  Revision 
4,  dated  October  2,  2002,  or  an  earlier 
revision  of  ASB  CF6-50  S/B  72-An31  or  SB 
72-1131,  inspoKt  the  web  and  hub-to-web 
transition  areas  in  accordance  with  the 
requirements  of  ASB  CF6-50  S/B  72-Al  131, 
Revision  4,  dated  October  2.  2002.  at  the 
earlier  of: 

(i)  The  first  PPE  after  1.000  C:SN.  or 
(ii)  The  first  ESV  after  6.000  CSN. 

(3)  For  spools  that  have  not  been  inspected 
using  ASB  CF'6-50  S/B  72-Al  157.  Revision 
4,  dated  October  2,  2002,  or  an  earlier 
revision  of  ASB  72-Al  157.  inspect  the  stage 
3-5  dovetail  slot  bottom  in  accordance  with 
the  requirements  of  ASB  CF6-50  S/B  72- 
Al  157,  Revision  4,  dated  October  2,  2002,  at 
the  earlier  of: 

(i)  The  first  PPE  after  1 .000  CSN,  or 
(ii)  The  first  ESV  after  6,000  CSN. 

Spool  Disposition 

(4)  If  inspection  findings  equal  or  exceed 
Ihe  reject  limits  established  by  ASB  CF6-50 
S/B  72-Al  108,  Revision  5,  dated  October  2, 
2002;  or  ASB  CF6-50  S/B  72-A1131, 
Revision  4,  dated  October  2,  2002;  or  ASB 
CF6-50S/B  72-Al  157,  Revision  4,  dated 
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October  2.  2002;  replace  spool  before  further 

flight 

CF6-Hti  \   H,-ln>  h  Hilli-t  SpiMiis 

(e)  For  CF6  HPCR  stage  3-9  spool,  P/N's 
9136M89G10  with  SN's  MPOM0054, 
MPOM7090.  MPOM8303,  MPOM8304. 
MPOM9263,  MPOM9264,  MPON0054, 


MPON0071,  MPON0072,  MPON1643. 
MPON4251,  or  MPON4253,  do  the  following: 

Initial  Inspection 

(1)  If  the  spool  has  not  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  Column  A  of  the  following  Table  7; 
OR  a  combination  of  one  procedure  from 

Table  7 


Column  B  AND  one  [rum  Uuluma  C,  CJR  a 
combination  of  one  procedure  from  (Column 
D  AND  one  from  Column  E,  inspect  hub  and 
bore  in  accordance  with  ASB  CF6-80A  S/B 
72-A0678,  Revision  5,  dated  October  2,  2002, 
and  the  following  compliance  times: 


CF6-80A  SB  No. 
Column  A 


Procedures  (70-32-XX)  in  standard  practices  manual  GEK9250 


Column  B 


Column  C 


Column  D 


Column  E 


SB  72-500.  Revision  3, 
dated  March  19.  1991. 

SB  72-500,  Revision  4, 
dated  July  1.  1991 

SB  72-500,  Revision  5, 
dated  November  7,  1994 

SB  72-5(X).  Revision  6, 
dated  December  22. 
1995 

SB  72-583.  Onginal.  dated 
December  20,  1990. 

SB  72-583,  Revision  1 . 

dated  March  18.  1991. 
SB  72-583,  Revision  2, 

dated  July  15.  1991. 

SB  72-583.  Revision  3, 

dated  July  24.  1991. 
SB  72-583,  Revision  4, 

dated  September  15, 

1993 
SB  72-583.  Revision  5, 

dated  December  22, 

1995 
SB  72-678,  Onginal.  dated 

November  6.  1995 
SB  72-678.  Revision  1, 

dated  July  29.  1996. 
ASB  72-A678.  Revision  2, 

dated  October  28,  1999. 
ASB  72-A678,  Revision  3, 

dated  November  12. 

1999 
ASB  72-A0678,  Revision 

4.  dated  June  6,  2001. 
ASB  CF6-80A 

S/B  72-A0678.  Revision 

5.  dated  October  2,  2002 


70-32-09,  Revision  71, 
dated  October  1.  1995 

70-32-09.  Revision  72, 
dated  November  15, 
1996 

70-32-09.  Revision  74, 
dated  May  l,  1998. 


70-32-10.  Revision  71, 
dated  October  1,  1995. 

70-32-10.  Revision  72, 
dated  Novemtjer  15, 
1996 

70-32-10,  Revision  74; 
dated  May  1,  1998. 

70-32-10,  Revision  75, 
dated  December  15, 
1998 


70-32-13.  Temporary  Re- 
vision (TR),  70-25, 
dated  August  26,  1996. 

70-32-13,  Revision  72, 
dated  November  15. 
1996 

70-32-13,  Revision  73. 
dated  November  1,  1997. 

70-32-13.  Revision  75, 
dated  December  15, 
1998. 

70-32-13.  TR  70-^1, 
dated  February  10,  1999. 

70-32-13,  Revision  76. 

dated  May  15.  1999. 
70-32-17,  TR  70-39, 

dated  December  15, 

1998 
70-32-17,  Revision  76, 

dated  May  15.  1999. 
70-32-17.  TR  70-47, 

dated  October  28,  1999 


70-32-14.  TR  70-26, 
dated  August  26.  1996. 

70-32-14  Revision  72, 

dated  November  15, 

1996 
70-32-14.  Revision  73, 

dated  Novemt)er  1 , 

1997 
70-32-14.  Revision  75, 

dated  December  15, 

1998 
70-32-14,  TR  70-42. 

dated  February  10, 

1999 
70-32-14.  Revision  76, 

dated  May  15.  1999 
70-32-18.  TR  70-^0. 

dated  Decemt>er  15. 

1998 
70-32-18,  Revision  76, 

dated  May  15.  1999 
70-32-18.  TR  70-48. 

dated  October  28,  1999 


(i)  For  spools  with  greater  than  3,500  CSN 
on  the  effective  date  of  this  AD,  inspect 
before  further  flight. 

(ii)  For  spools  with  3,500  or  fewer  CSN  on 
the  effective  date  of  this  AD,  inspect  at  the 
first  PPE  after  1,000  CSN  or  before  3,500 
CSN,  whichever  occurs  earlier. 

(2)  For  spools  that  have  not  been  inspected 
using  ASB  CF6-80A  S/B  72-A0691.  Revision 
5,  dated  October  2,  2002,  or  an  earlier 
revision  of  ASB  CF6-80A  S/B  72-A0691  or 
SB  72-0691,  inspect  the  web  and  hub-lo-web 
transition  areas  in  accordance  with  the 
requirements  of  ASB  CF6-80A  S/B  72- 
A0691,  Revision  5,  dated  October  2,  2002,  at 
the  earlier  pf: 

(i)  The  first  PPE  after  1.000  CSN,  or 


(ii)  Within  4.000  additional  CIS 
accumulated  after  the  effective  date  of  this 
AD. 

(3)  For  spools  that  have  not  been  inspected 
using  ASB  CF6-80A  S/B  72-A0719.  Revision 
5,  dated  October  2,  2002,  or  an  earlier 
revision  of  ASB  CF6-80A  S/B  72-A0719, 
inspect  the  stage  3 — 5  dovetail  slot  bottom  in 
accordance  with  the  requirements  of  ASB 
CF6-80A  S/B  72-A0719,  Revision  5.  dated 
October  2,  2002.  at  the  earliest  of: 
(i)  The  first  PPE  after  1,000  CSN,  or 
(ii)  The  first  HPCR  exposure  after  1,000 
CSN,  or 

(iii)  The  next  required  inspection  to  ASB 
CF6-80A  S/B  72-A0678,  Revision  5,  dated 
October  2,  2002. 


Repetitive  Inspections 

(4)  For  spools  that  have  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  Column  A  of  Table  7;  OR  a 
combination  of  one  procedure  from  Column 
B  AND  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  and  one  from  Column  E,  reinspect  the  hub 
and  bore  in  accordance  with  the 
requirements  of  ASB  CF6-«0A  S/B  72- 
A0678,  Revision  5,  dated  October  2,  2002; 
and  the  dovetail  slot  bottoms  in  accordance 
with  the  requirements  of  ASB  CF6-80A  S/B 
72-A0719,  Revision  5,  dated  October  2,  2002, 
at  the  earliest  of: 

(i)  Each  PPE  with  more  than  1,000  CSLI 
and  3,500  CSN.  or 
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(ii|  From  )iily  29,  2001  through  lanuury  27. 
200M  before  the  (  y<:lB  limits  of  Table  4,  or 

(iii)  After  January  27.  2003,  boforo  the  cytle 
limits  of  Table  .5. 

Spool  Disposition 

(Ti)  If  inspection  findings  equal  or  exreeil 
the  reje(  I  limits  established  bv  ASB  CFlV-HOA 
S/H  72-AOh7H.  Revision  .I,  dated  October  2. 
2002:  or  ASB  CKti-BOA  ,S/B  72-AOfim. 
Revision  .5.  dated  {)ctol)er  2,  2002;  or  ASB 
CKH-HOA  S/B  72-A0719,  Revision  5.  dated 
()( tober  2,  2002;  replace  spool  before  further 
night. 

Sixiol  RvinsUtllatiun  Limit 

(H)  After  the  effective  date  of  this  AU.  do 
not  install  aiiv  engine  that  has  an  fIf'CR  stage 
;»-«  spool  P/N  Ml.ltiMH'iClll  with  serial 
numf)ers  (SNs)  MI'()M0()r>4.  MI'()M7090, 
MHOMHUO.l.  Mf'()MHMt)4.  Mf'OM'CifiJ. 
MK)M'l2(i4.  MI'()N00r.4.  Ml'()N0071. 
MP()N0072,  MP()Nl(i4:).  Mf'()N4251,  or 
MF()N425:t.  installed  where  the  spool  has 
U),r.00or  inoreCSN. 

CF6-80A  13-Inch  Billet  Spools 

(D  For  all  other  CFti  HPCR  stage  3-9 
sp<tols, 

P/N  91,3f>M8<K;iO.  with  SNs  that  are  not 
listed  in  paragraph  (e)  of  this  AU.  and  P/N 
9i:Jt>MKiK;il.  do  the  following: 

Initial  lut<iHHtion 

(1)  If  the  spool  has  greater  than  7.000  CSN 
on  the  effective  date  of  this  AU  and  has  not 
alru^iy  btniii  inspected  using  one  of  the 
.■\Sh|^  or  SB's  listed  in  Column  A  of  Table 
7;  OR  a  combination  of  one  procedure  from 
Column  B  and  one  from  Column  C!;  OR  a 

( (imbination  of  une  procedure  from  C^olumn 
L)  and  one  from  Column  E.  iiispe(  t  hub  and 
bore  in  ac  (  ordance  with  ASB  C:Ffi-80A  72- 
A0»i78.  Revision  .5.  dated  October  2.  2002 
before  further  flight. 

(2)  If  the  spool  has  7.000  or  fewer  CSN  on 
the  effe<:tive  date  of  this  AL)  and  has  not 
already  been  inspected  using  one  of  the 
ASBs  or  SB's  listed  in  Column  A  of  Table 
7;  OR  a  combination  of  one  procedure  from 
Column  B  and  one  from  Column  C;  OR  a 
(:omt)ination  of  one  procedure  from  Colunui 
U  and  one  from  (Jolumn  E.  inspeit  hub  and 
bore  in  ac( ordance  with  ASB  CF6-fl0A  S/B 
72-A0h7H.  Revi.sion  .5.  dated  October  2.  2002. 
at  the  earliest  of: 

(i)  The  first  PPK  after  1.000  CSN.  or 
(ii)  The  first  fciSV  after  5.000  CSN  or 
(iii)  From  |ulv  29.  2001.  through  January 

27.  20011  before  7.000  CSN,  and  after  Fanuarv 

27.  200:t.  Uifore  ,=i.000  CSN. 

(3)  For  spools  that  have  not  been  inspected 
using  ASB  CF«V-80A  S/B  72-AOfi91.  Revision 
5,  dated  October  2,  2002.  or  an  earlier 
revision  of  ASB  CFH-80A  S/B  72-A0691  or 
SB  72-Of>91.  inspect  the  web  and  hub-to-web 
transition  areas  in  accordance  with  the 
requirements  of  ASB  CF&-80A  S/B  72- 
A0691,  Revision  5.  dated  October  2.  2002,  at 
the  earlier  of: 

(i)  The  first  PPK  after  1,000  CSN,  or 
(ii)  Within  4,000  additional  CUS  after  the 
effective  date  of  this  AU. 

(4)  For  spools  that  have  not  been  inspected 
using  ASB  CFlV-aOA  -S/B  72-A0710.  Revisi(m 
5,  dated  0<:tober  2.  2002.  or  an  earlier 
revision  of  ASB  CFli-ttOA  S/B  72-A0719. 


inspect  the  dovetail  slot  bottom  in 
ac:cordance  with  the  rtM|uirements  of  ASB 
CF»>-80A  S/B  72-A0719,  Revision  5,  dated 
October  2,  2002.  at  the  earlier  of: 
(i)  The  first  PPE  after  1.000  CSN,  or 
(ii)  Within  4,000  additional  CIS  after  the 
effective  date  of  this  AU. 

Hrpetitive  Inspection 

[a)  For  spools  installed  in  CF5-80A1  and 
CFh-80A3  engines  that  were  inspet:ted  using 
one  of  the  ASBs  or  SB's  listed  in  Column  A 
of  Table  7;  OR  a  combination  of  one 
pro(  edure  from  Column  B  and  one  from 
Colunui  C;  OR  a  combination  of  one 
pro<  edure  from  Column  U  and  one  from 
Column  E.  reinspect  hub  and  bore  in 
ac(  ordanie  with  alert  ASB  CF6-80A  S/B  72- 
A0678,  Revision  ."5.  dated  October  2.  2002.  at 
the  earliest  of: 

(i)  Eac  h  PPE  with  more  than  1.000  CSLl 
and  5,000  CSN,  or 

(ii)  Each  ESV  with  more  than  2.000  CSLl 
and  5.000  C:SN.  or 

(iii)  Within  4.000  CSLl  and  more  than 
5.000  c;sN. 

(H)  Spools  installed  in  CF6-80A  and  CF6- 
80A2  engines  previously  inspected  using  one 
of  the  ASB's  or  SB's  listed  in  Column  A  of 
Table  7;  OR  a  combination  of  one  prix  edure 
from  Column  B  ANU  one  from  Column  C;  OR 
a  (  ombination  of  one  procedure  from  Column 
U  .'\NU  one  fnmi  Colunm  E.  reinspet:t  hub 
and  bore  in  at  cordance  with  ASB  CF6-80A 
S/B  72-A0(i78,  Revision  5.  dated  October  2. 
2002,  at  the  earliest  of: 

(i)  Each  PPE  with  more  than  1.000  CSLl 
and  5.000  C:SN.  or 

(ii)  Each  ESV  with  more  than  1.500  CSLl 
and  5.000  CSN.  or 

(iii)  Within  4.000  CSLl  and  more  than 
5.000  CSN. 

Sptwl  Disposition 

(7)  If  inspection  nndings  equal  or  exceed 
the  reject  limits  established  by  ASB  CF&-80A 
S/B  72-A0b78.  Revision  5.  dated  October  2. 
2002;  or  ASB  CF6-80A  S/B  72-A0691. 
Revision  5.  dated  October  2.  2002;  or  .\SB 
CFfi-BOA  S/B  72-A0719.  Revision  5,  dated 
Oc  tober  2,  2002;  replace  spool  before  further 

night. 

CF6-«0A  9  and  lO-lnr.h  Billet  SpooU 

(g)  For  C;F6  HPCR  stage  .3-9  spools.  P/Ns 
913HM89C20.  9136M89C;21.  913fiM89G22 
and  9136M89C27,  do  the  following: 

Initial  Inspection 

( 1 1  If  the  spool  has  greater  than  7.000  CSN 
on  the  effei  tive  date  of  this  AU  and  has  not 
already  been  inspected  using  one  of  the 
ASB's  or  SB's  listed  in  Column  A  of  Table 
7;  OR  a  combination  of  one  procedure  from 
Column  B  ANU  one  from  Column  C;  OR  a 
combination  of  one  pro<:edure  from  Column 
U  ANU  one  from  Column  E,  inspect  hub  and 
bore  in  accordance  with  ASB  CF6-80A  S/B 
72-A0678,  Revision  5,  dated  October  2.  2002 
before  further  night. 

(2)  If  the  spool  has  7.000  or  fewer  CSN  on 
the  effective  date  of  this  AU  and  has  not 
already  l)een  insptn:ted  using  one  of  the 
ASB's  or  SB's  listed  in  (Column  A  of  Table 
7;  OR  a  combination  of  one  procedure  from 
Column  B  ANU  (jne  from  Column  C);  OR  a 
combination  of  one  |)riK:edure  from  (Column 


n  ANU  one  from  Column  E.  inspect  hub  and 
bore  in  accordance  with  ASB  CF6-80A  S/B 
72-A0678.  Revision  5.  dated  Cktober  2.  2002. 
at  the  earliest  of- 
(i)  The  first  PPE  after  1.000  CSN.  or 
(ii)  The  Hrst  ESV  after  3.000  CSN  or 
(iii)  From  July  29,  2001.  through  (anuarv 
27.  2003.  before  7.000  CSN.  and  after  lanuary 
27.  2003.  before  5,000  CSN. 

(3)  For  spools  that  have  not  been  inspected 
using  ASB  CFB-80A  S/B  72-A0691.  Revision 
5,  dated  (October  2.  2002.  or  an  earlier 
revision  of  ASB  CFf>-«OA  S/B  72-A0691.  or 
SB  72-0691.  inspect  the  web  and  hub-to- 
web  transition  areas  in  accordance  with  the 
requirements  of  ASB  CF6-80A  S/B  72- 
A0f.91,  Revision  5,  dated  October  2,  2002,  at 
the  earlier  of: 

(i)  The  first  PPE  after  1,000  CSN.  or 
(ii)  Within  4.000  additional  CIS  after  the 
effe<:tive  date  of  this  AU. 

(4)  For  spools  that  have  not  been  inspected 
using  ASB  C:F6-«0A  S/B  72-A0719.  Revision 
5.  dated  Oi  tober  2.  2002.  or  an  earlier 
revision  of  ASB  CFB-80A  S/B  72-A0719 
inspect  the  dovetail  slot  bottom  in 
accordance  with  the  requirements  of  ASB 
(:F6-80A  S/B  72-A0719.  Revision  5.  dated 
October  2,  2002,  at  the  earlier  of: 

(i)  The  first  PPE  after  1,000  CSN,  or 
(ii)  Within  4,000  additional  CIS  after  the 
effective  date  of  this  AU, 

Repetitive  Inspection 

(5)  For  spools  that  have  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  (iolumn  A  of  Table  7;  OR  a 
combination  of  one  procedure  from  (k)lumn 
B  ANU  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
U  ANU  one  from  Column  E,  reinspe<;t  hub 
and  bore  in  accordance  with  ASB  CF6-80A 
S/B  72-A0678,  Revision  5,  dated  October  2. 

2002.  at  the  earliest  of: 

(i)  Each  PPE  with  more  than  1.000  CSLl 
and  5.000  CSN.  or 

(ii)  From  July  29.  2001  through  January  27. 

2003.  before  the  cycle  limits  of  Table  6. 

(iii)  After  Fanuary  27.  2003,  before  the  cycle 
limits  of  the  following  Table  8; 

Table  8 


CSN  at  last  inspection 


Repeat  inspec- 
tion by 


(A)  1,500 

(B)  1.501 

(C)  5.001 

(D)  5.501 

(E)  6.501 

(F)  7,001 

(G)  8.001 
(H)  8,501 


or  fewer  CSN 
to  5.000  CSN 
to  5.500  CSN 
to  6,501  CSN 
to  7.000  CSN 
to  8,000  CSN 
to  8.500  CSN 
orTTKjre  CSN 


5.000  CSN 
3.500  CSLl 
8.500  CSN 
3,000  CSLl 
9.500  CSN 
2.500  CSLl 
10,500  CSN 
2,000  CSLl 


Spool  Disposition 

(6)  If  inspection  findings  equal  or  exceed 
the  reject  limits  established  by  ASB  CF6-80A 
S/B  72-A0678,  Revision  5.  dated  October  2. 
2002;  or  ASB  CF6-80A  S/B  72-A0691. 
Revision  5.  dated  October  2.  2002;  or  ASB 
CFB-80A  S/B  72-A0719.  Revision  5.  dated 
October  2.  2002;  replace  spool  before  further 
night. 


r" 
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Spool  Heinstallatiun  Lii]tit 

[7]  After  the  effective  date  of  this  AU.  do 
not  install  any  engine  that  has  an  HPCR  stage 
3-9  spool.  P/N's  9136M89G20.  9136M89G21. 
9136M89G22,  and  9136M89G27,  installed 
where  the  spool  has  10,500  or  more  CSN. 

CF6   aO  \  H-liK  h  Killi't  2-Piei  .•  Spools 

(hj  Mjr  L>b  tif^R  siage  .i-^i  spool,  P/N 
9136M89G28,  do  the  following: 

(1)  If  the  spool  has  not  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  Column  A  of  Table  7;  OR  a 
combination  of  one  procedure  from  Column 
B  and  one  from  Column  C;  OR  a  combination 
of  one  procedure  from  Column  U  and  one 
from  Column  E,  inspect  hub  and  bore  in 
accordance  with  the  piece-part  level 
inspection  of  ASB  CF&-80A  S/B  72-A0678, 
Revision  5,  dated  October  2,  2002.  at  the 
earlier  of; 

(i)  The  first  PPE  after  1.000  CSN,  or 

(ii)  The  first  ESV  after  6,000  CSN, 


(2)  For  spools  that  have  not  been  inspected 
using  ASB  CF6-80A  S/B  72-A0691,  Revision 
5,  dated  October  2,  2002,  or  an  earlier 
revision  of  ASB  CF6-80A  S/B  72-A0691,  or 
SB  72-0691,  inspect  the  web  and  hub-to-web 
transition  areas  in  accordance  with  the 
requirements  of  ASB  CF6-80A  S/B  72- 
A0691,  Revision  5,  dated  October  2,  2002.  at 
the  earlier  of: 

(i)  The  first  PPE  after  1,000  CSN,  or 
(ii)  The  first  ESV  after  6,000  CSN. 

(3)  For  spools  that  have  not  been  inspected 
using  ASB  CF6-80A  S/B  72-A0719,  Revision 
5,  dated  October  2.  2002,  or  an  earlier 
revision  of  ASB  CF6-80A  S/B  72-A0719 
inspect  the  stage  3 — 5  dovetail  slot  bottom  in 
accordance  with  the  requirements  of  ASB 
CF6-80A  S/B  72-A0719,  Revision  5,  dated 
October  2,  2002,  at  the  earlier  of: 

(i)  The  first  PPE  after  1.000  CSN,  or 
(ii)  The  first  ESV  after  6.000  CSN. 

Spool  Disposition 

(4)  If  inspection  findings  equal  or  exceed 
the  reject  limits  established  by  ASB  CF6-80A 


S/B  72-.\Ob~b.  r\e\iMuii  n    adit-o  October  2. 
2002;  or  ASB  CF6-80A  S/B  72-A0691. 
Revision  5.  dated  October  2.  2002;  or  ASB 
CF6-80A  S/B  72-A0719.  Revision  5.  dated 
October  2.  2002;  replace  spool  before  further 
night. 

CF6-80C2  13-liii.t  biliei  spools 

(i)  For  CF6  HPCR  stage  3-9  spool.  P/N's 
1781M52P01.  1854M95P02,1781M52P02, 
1854M95P05  and  9380M28P05.  do  the  • 
following: 

initial  Inspection 

(1)  If  the  spool  has  not  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  Column  A  of  the  following  Table  9; 
OR  a  combination  of  one  procedure  from 
Column  B  and  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  and  one  from  Column  E,  inspect  hub  and 
bore  in  accordance  with  ASB  CF6-80C2  S/B 
72-A0812.  Revision  4,  dated  October  2,  2002, 
and  the  following  compliance  times: 


CF6-80C2  SB  No. 


Column  A 


SB  72-418,  Revision  2, 
May  14,  1991 

SB  72-418,  Revision  3, 
Novemt>er  7,  1994. 

SB  72-418,  Revision  4, 
December  22,  1995 

SB  72-758,  Onginal.  dated 
November  7.  1994 

SB  72-758,  Revision  1 . 

dated  Decemtjer  22, 

1995 
SB  72-812,  Original,  dated 

November  6,  1995 
SB  72-812,  Revision  1. 

dated  January  30.  1998. 

ASB  72-A0812,  Revision 

2.  dated  October  28, 
1999 

ASB  72-A0812.  Revision 

3,  dated  June  6.  2001. 
ASB  CF6-80C2  S/B  72- 

A0812,  Revision  4, 
dated  October  2,  2002 


Procedures  (70-32-XX)  in  standard  practices  manual  GEK9250 


Column  B 


Column  C 


70-32-09,  Revision  71 , 
dated  October  1,  1995. 

70-32-09,  Revision  72, 
dated  November  15, 
1996 

70-32-09,  Revision  74, 
dated  May  1,  1998. 


70-32-10,  Revision  71, 
dated  October  1.  1995 

70-32-10,  Revision  72, 
dated  November  15, 
1996. 

70-32-10,  Revision  74, 
dated  May  1.  1998 

70-32-10  Revision  75. 
dated  December  15, 
1998. 


Column  D 


Column  E 


70-32-13,  Temporary  Re- 
vision (TR),  70-25, 
dated  August  26,  1996. 

70-32-13,  Revision  72, 
dated  November  1 5, 
1996 

70-32-13.  Revision  73, 
dated  November  1,  1997. 

70-32-1 3,  Revision  75, 
dated  December  15, 
1998 

70-32-13,  TR  70-41, 
dated  Febmary  10.  1999 

70-32-1 3.  Revision  76, 

dated  May  15.  1999. 
70-32-17,  TR70-39. 

dated  December  15, 

1998. 
70-32-17,  Revision  76, 

dated  May  15.  1999 

70-32-17,  TR  70-47. 
dated  October  28,  1999. 


70-32-14,  TR  70-26, 
dated  August  26.  1996. 


70-32-1 
dated 
1996 

70-32-1 
dated 
1997 

70-32-1 
dated 
1998 

70-32-1 
dated 
1999 

70-32-1 
dated 

70-322- 
dated 
1998 

70-32-1 
dated 


4,  Revision  72, 
November  15, 

4  Revision  73, 
Novemt)er  1, 

4.  Revision  75, 
December  15, 

4,  TR  70-42, 
February  10. 

4,  Revision  76, 
May  15   1999 
18.  TR  70-40, 
Decemtjer  15, 

8,  Revision  76. 
May  15.  1999 


70-32-18,  TR  70-48,  Oc- 
tober 28.  1999. 


(i)  For  spools  with  greater  than  3,500  CSN 
on  the  effective  date  of  this  AD,  inspect 
before  further  fiight. 

(ii)  For  spools  with  3.500  or  fewer  CSN  on 
the  effective  date  of  this  AD,  inspect  at  thfi 
first  PPE  after  1.000  CSN  or  before  3.500 
CSN.  whichever  occurs  earlier. 

(2)  For  spools  that  have  not  been  inspected 
using  ASB  CF6-80C2  S/B  72-A0848. 
Revision  8.  dated  October  2.  2002,  or  an 
earlier  revision  of  ASB  72-A0848  or  SB  72- 
0848,  inspect  the  web  and  hub-to-web 
transition  areas  in  accordance  with  the 
requirements  of  ASB  CF6-80C2  S/B  72- 


A0848,  Revision  8,  dated  October  2.  2002,  at 
the  earliest  of: 

(i)  The  first  PPE  after  1000  CSN,  or 

(ii)  The  next  required  inspection  to  ASB 
CF6-80C2  S/B  72-A0812,  Revision  4,  dated 
October  2,  2002,  or 

(iii)  From  July  29,  2001  through  January  27, 
2003,  before  7,000  CSN,  and  after  January  27, 
2003,  before  3,500  CSN. 

(3)  For  spools  that  have  not  been  inspected 
using  ASB  CF6-80C2  S/B  72-A0934. 
Revision  4,  dated  October  2,  2002.  or  an 
earlier  revision  of  ASB  72-A0934,  inspect  the 
stage  3-5  dovetail  slot  bottom  in  accordance 


with  the  requirements  of  ASB  CF6-80C2  S/ 

B  72-A0934.  Revision  4.  dated  October  2. 

2002,  at  the  earliest  of: 
(i)  The  first  PPE  after  1,000  CSN,  or 
(ii)  The  first  HPCR  exposure  after  1,000 

CSN.  or 

(iii)  The  next  required  inspection  to  ASB 
CF6-80C2  S/B  72-A0812.  Revision  4. 

dated  October  2,  2002. 

Repetitive  Inspection 

(4)  For  spools  that  have  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  Column  A  of  Table  9;  OR  a 
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coinhin.ition  i)(  onu  prucedure  from  Uolumn 
B  AND  on€!  from  Column  Ci;  OR  a 
( oaibinatioii  ol  one  procedure  from  C^olumn 
I)  AND  one  from  Column  E.  rt'inspect  the 
hub  anil  bore  in  aiicorilance  with  ASB  72- 
AH12.  Kevision  4.  dated  ()( tober  2.  2002;  the 
web  and  hub-lo-web  transition  areas  in 
accordant  e  with  ASB  C:F()-80C2  S/B  72- 
A0848.  Revision  8.  dated  October  2.  2002: 
and  the  stage  3-5  dovetail  slot  bottoms  in 
accordance  with  ASB  (:Kr>-80(;2  S/B  72- 
A0<);t4,  Revision  4.  dated  0(  tober  2.  2002.  at 
the  earliest  of: 

(i)  Kach  I'PK  with  more  than  1,000  CSLI 
.\\u\  :J.500{;SN,or 

(ii)  From  July  29,  2001.  through  January  27. 
200.1.  before  the  cycle  limits  of  Table  4. 

(iii)  After  |anuary  27,  200.1,  before  the  cycle 
limits  of  Table  .">. 

Spool  Disposition 

(5)  If  inspection  findings  equal  or  exceed 
the  reject  limits  established  by  ASB  C:F6- 
80C2  S/B  72-A0812,  Revision  4,  dated 

fX  tober  2.  2002.  or  ASB  (;F6-80C2  S/B  72- 
A()848.  Revision  8.  dated  October  2.  2002,  or 
ASB  C:F5-80{:2  S/B  72-A0«t.l4.  Revision  4, 
dated  October  2,  2002;  replac;e  spool  before 
further  flight. 

Spool  Rfinstnlldtion  Limit 

(6)  After  the  effective  date  of  this  AU.  do 
not  install  any  engine  that  has  an  HW^R  stage 
:i-<l  spool.  P/Ns  1781M52P01,  178lM.')2P02. 
I854M95P02.  18.'i4M9.'>P05,and 
9,380M28P0,=).  installed  where  the  spool  has 
10.,=i00i)r  moreCSN. 

(:K6-80(:2  9  and  lO-lnch  Billet  Spools 

(j)  For  CF6  HPC.R  stage  .3-9  spool.  P/Ns 
1.333MB6C;01.  1333M66G03,  1333M66G07. 
i:i33M66C;09,  178lM.')3r,01.178lM.53G02. 
178lM,=i.lG03,  1781M53(;04.  1781M53G06. 
1781M53G07.  178lM53(;08.  1781M.S3G09. 
lH,S4M9.'iP01.  18.S4M9.'iP03,  1854M95P04. 
18,=i4M9.5P06.  and  18.'>4M95P07.  do  the 
following: 

Initial  Inspection 

(1)  If  the  spool  has  greater  than  7.000  GSN 
on  the  effective  date  of  this  AD  and  has  not 
already  been  inspected  using  one  of  the 
ASB's  or  SB's  listed  in  Column  A  of  Table 
9:  OR  a  combination  of  one  procedure  from 
Column  B  AND  one  from  Column  C:  OR  a 
combination  of  one  procedure  from  Column 
D  AND  one  from  Column  E,  or  if  the  spool 
has  not  been  inspected  using  ASB  CF6-80C2 
S/B  72-A0848.  Revision  8.  dated  October  2. 
2002.  or  an  earlier  revision  of  ASB  72-A0848 
or  SB  72-0848.  inspect  the  hub  and  bore  in 
accordance  with  ASB  C:FB-80C2  S/B  72- 
A0812,  Revision  4,  dated  October  2,  2002; 
an(f^he  web  and  hub-to-web  transition  areas 
in  accordance  with  ASB  CF6-80C2  S/B  72- 
A0848.  Revision  8,  dated  October  2,  2002, 
before  further  flight. 

(2)  If  the  spool  has  7.000  or  fewer  CSN  on 
the  effective  date  of  this  AD.  and  has  not 
already  been  inspected  using  one  of  the 
ASB's  or  SB's  listed  in  Column  A  of  Table 
9:  OR  a  combination  of  one  procedure  from 
Column  B  and  one  from  Column  C;  OR  a 
combination  of  one  procedure  from  Column 
D  and  one  from  Column  E.  inspect  the  hub 
and  bore  in  accordance  with  ASB  CF6-80C2 


S/B  72-AOH12.  Revision  4.  dated  0<;tober  2. 

2002,  at  the  earliest  of: 
(i)  The  first  PPE  after  1.000  CSN.  or 
(ii)Vrhe  first  ESV  after  3.000  CSN.  or 
(iii)  From  luly  29,  2001,  through  January 

27.  2003,  before  7,000  C:SN,  and  after  lanuary 

27.  2003,  before  3.500  C:SN. 

(3)  If  the  spool  has  7,000  or  fewer  CSN  on 
the  effective  date  of  this  AD,  and  has  not 
alreadv  been  inspected  using  ASB  C;F6-8(K;2 
S/B  72-A0848,  Revision  8,  dated  Of:tober  2. 

2002,  or  an  earlier  revision  of  ASB  72-A0848 
or  SB  CF6-8(K;2  72-0848,  inspect  the  web 
and  the  web  and  hub-to=web  transition  areas 
in  aci:ordance  with  CF6-80C2  S/B  72-A0848. 
Revision  8.  dated  October  2,  2002,  at  the 
earliest  of: 

(i)  The  first  PPE  after  1,000  CSN,  or 
(ii)  The  first  ESV  after  3,000  CSN.  or 
(iii)  From  |uly  29.  2001.  through  luly  28. 

2003.  before  7.000  CSN  and  after  julv  28. 
2003.  before  3.500  CSN. 

(4)  For  spools  that  have  not  been  inspected 
using  ASB  CF6-80C2  S/B  72-A0934. 
Revision  4.  dated  October  2.  2002,  or  an 
earlier  revision  of  ASB  72-A0934.  inspect  the 
stage  3-5  dovetail  slot  bottom  in  ac:cordance 
with  the  requirements  of  ASB  CF6-80C2  S/ 

B  72-A09;i4,  Revision  4.  dated  October  2. 

2002.  at  the  earlier  of: 

(i)  The  first  PPE  after  1.000  CSN.  or 
(ii)  Within  4.000  additional  CIS  after  the 
effe<:tive  date  of  this  AD. 

Repetitive  Inspection 

(5)  ^■or  spools  that  have  already  been 
inspected  using  one  of  the  ASB's  or  .SB's 
listed  in  Column  A  of  Table  9;  OR  a 
combination  of  one  procedure  from  Column 
B  and  one  from  Column  C;  OR  a  combination 
of  one  pro<:edure  from  Column  D  and  one 
from  Column  E,  reinspecf  the  hub  and  bore 
in  accordance  with  the  requirements  of  ASB 
CF6-80C2  S/B  72-A0812.  Revision  4.  dated 
CX:tober  2.  2002.  and  the  web  and  hub-to-web 
transition  areas  in  accordance  with  ASB 
C;F6-80C2  S/B  72-A0848.  Revision  8.  dated 
October  2,  2002,  at  the  earlier  of: 

(i)  Each  PPE  with  more  than  1.000  CSLI 
and  3.500  CSN.  or 

(ii)  From  luly  29.  2001.  through  January  27. 

2003,  before  the  cycle  limits  of  Table  6,  and 
after  lanuary  27,  2003,  before  the  cycle  limits 
of  Table  5. 

Spool  Disposition 

(6)  If  inspection  findings  equal  or  exceed 
the  reject  limits  established  by  ASB  CF6- 
80C2  S/B  72-A0812,  Revision  4,  dated 
Revision  4,  dated  October  2.  2002.  or  ASB 
CF6-«0C2  S/B  72-A0848.  Revision  8.  dated 
October  2.  2002,  or  ASB  C:F6-80C2  S/B 
72\A0934.  Revision  4.  dated  October  2.  2002; 
replace  spool  before  further  flight. 

Spool  Reinstallation  Limit 

(7)  After  the  effective  date  of  this  AD,  do 
not  install  any  engine  that  has  an  FTPCR  stage 
3-9  spool,  P/N's  1333M66G01,  1333M66G03, 
1333M66G07,  1333M66G09.  1781M53G01. 
178lM5.3rt02.  1781M53(;03,  1781M53G04. 
1781M5.3G06.  1781M5.3G07.  1781M53G08. 
1781M5.3G09.  1854M95P01.  1854M95P03. 
18.54M95P04.  1854M95P06  and 
1854M95P07.  installed  where  the  spool  has 
10.500  or  more  CSN. 


Chty-tfUt^  8-Inch  Billet  2-Pie<:e  Spools 

(k)  For  CFfi  HR:R  stage  .3-9  spool,  P/N's 
1333MfiBt;iO,  1781M53G05.  1781M53G010, 
and  1854M95P08,  do  the  following: 

(1)  If  the  spool  has  not  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  Column  A  of  Table  9;  OR  a 
t:ombination  of  one  procedure  from  Column 
B  and  one  from  Column  C;  OR  a  combination 
of  one  procedure  from  Column  D  and  one 
from  Column  E.  inspet:t  hub  and  bore  in 
accordance  with  the  pie<;e-part  level 
inspeition  of  ASB  72-A0812.  Revision  4. 
dated  October  2.  2002,  at  the  earlier  of: 

(i)  The  first  PPE  after  1.000  CSN.  or 
(ii)  The  first  ESV  after  fi.OOO  CSN. 

(2)  For  spools  that  have  not  been  inspected 
using  ASB  72-A0848.  Revision  8.  dated 
October  2.  2002.  or  an  earlier  revision  of  ASB 
72-A0848.  or  SB  72-0848.  inspect  the  web 
and  hub-lo-web  transition  areas  in 
accordance  with  the  requirements  of  ASB 
CF6-80C2  S/B  72-A0848.  Revision  8.  dated 
October  2.  2002.  at  the  earlier  of: 

(i)  The  first  PPE  after  1.000  CSN.  or 
(ii)  The  first  ESV  after  6.000  CSN. 

(3)  For  spools  that  have  not  been  inspected 
using  ASB  CF6-80C2  S/B  72-A0934, 
Revision  3.  dated  October  2,  2002,  or  an 
earlier  revision  of  ASB  72-A0934.  inspect  the 
stage  3-5  dovetail  slot  bottom  in  accordance 
with  the  requirements  of  ASB  CF6-80C2  S/ 

B  72-A0934.  Revision  4.  dated  October  2, 

2002,  at  the  earlier  of: 

(i)  The  first  PPE  after  1.000  CSN.  or 
(ii)  The  first  ESV  after  6.000  CSN. 

Spool  Disposition 

(4)  If  inspection  findings  equal  or  exceed 
the  reject  limits  established  by  ASB  CF6- 
80C2  S/B  72-A0812.  Revision  4.  dated 
0<:tober  2.  2002.  or  ASB  CF6-80C2  S/B  72- 
A0848.  Revision  8.  dated  October  2.  2002.  or 
ASB  CF6-80C2  S/B  72-A0934.  Revision  4. 
dated  October  2.  2002;  replace  spool  before 
further  flight. 

CF6-aoEl  9&1U  hi,  i.  H.ii.  I  Si,,,,,;-, 

(1)  For  CF6  HPCR  stage  3-9  spool.  P/N's 
1669M22G01,  1669M22G03,  1782M22G01 
and  1782M22G02,  do  the  following: 

Initial  Inspection 

(1)  If  the  spool  has  greater  than  7,000  CSN 
and  has  not  already  been  inspected  using  one 
of  the  ASB's  listed  in  Column  A  of  the 
following  Table  10;  OR  a  combination  of  one 
procedure  from  Column  B  and  one  from 
Column  C;  OR  a  combination  of  one 
procedure  from  Column  D  and  one  from 
Column  E,  OR  if  the  spool  has  not  been 
inspected  using  ASB  CF6-80E1  S/B  72- 
A0126,  Revision  5,  dated  October  2,  2002.  or 
an  earlier  revision  of  ASB  72-A0126.  or  SB 
72-0126.  inspect  the  hub  and  bore  in 
accordance  with  ASB  CF6-8OEI  S/B  72- 
A0135.  Revision  3.  dated  October  2.  2002; 
and  the  web  and  hub-to-web  transition  areas 
in  accordance  with  ASB  CF6-«0El  S/B  72- 
A0126.  Revision  5.  dated  October  2.  2002, 
before  further  flight. 
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CF6-8OEI  SB  No 

Column  A 

ASB  72-A0135.  dated  Au- 
gust 13,  1998 

ASB  72-A0135.  Revision 

1 ,  dated  October  28, 
1999 

ASB  72-A0135,  Revision 

2,  dated  June  6,  2001. 

ASB  CF6-80E1  S/B  72- 
A0135.  Revision  3, 
dated  October  2,  2002 


Procedures  (70-32-XX)  In  standard  practices  manual  GEK9250 


Column  B 


70-32-09.  Revision  71, 
dated  October  1.  1995 

70-32-09,  Revision  71. 

dated  November  15, 

1996 
70-32-09.  Revision  74 

dated  May  1,  1998. 


Column  C 


70-32-10.  Revision  71. 
dated  October  1,  1995 

70-32-10.  Revision  71. 

dated  Novemtjer  15. 

1996. 
70-32-10.  Revision  74, 

dated  May  1,  1998 

70-32-10.  Revision  75, 
dated  December  15, 
1998. 


Column  D 


Column  E 


70-32-13,  Temporary  Re- 
vision (TR),  70-25, 
dated  August  26,  1996 

70-32-13,  Revision  72, 
dated  November  1 5, 
1996 

70-32-13.  Revision  73, 
dated  November  1,  1997. 

70-32-13.  Revision  75. 

dated  Decemtjer  15. 

1998. 
70-32-13,  TR  70-^1, 

dated  February  10,  1999. 
70-31-13.  Revision  76, 

dated  May  15.  1999 
70-31-17,  TR  70-39. 

dated  December  15. 

1998 
70-31-17,  Revision  76. 

dated  May  15,  1999. 
70-31-17  TR  70-^7, 

dated  October  28,  1999. 


70-32-14.  TR  70-26. 
dated  August  26.  1996 

70-32-14.  Revision  71. 

dated  Novemt>er  15, 

1996 
70-32-14,  Revision  73, 

dated  November  1 , 

1997 
70-32-14,  Revision  75, 

dated  Decemtjer  15, 

1998 
70-41,  TR  70-^2.  dated 

Febaiary  10.  1999 
70-31-14,  Revision  76, 

dated  May  15.  1999 
70-31-18,  TR  70-40, 

dated  December  15, 

1998 
70-31-18,  Revision  76, 
,      dated  May  15,  1999 
70-31-18  TR  70-48. 

dated  October  28,  1999. 


(2)  If  the  spool  has  7,000  or  fewer  CSN  and 
has  not  already  been  inspected  using  one  of 
the  ASB's  listed  in  Column  A  of  Table  10;  OR 
a  combination  of  one  procedure  from  Column 
B  and  one  from  Column  C;  OR  a  combination 
of  one  procedure  from  Column  D  and  one 
from  Column  E,  OR  if  the  spool  has  not  been 
inspected  using  ASB  CF6-8OEI  S/B  72- 
A0126,  Revision  5,  dated  October  2,  2002.  or 
an  earlier  revision  of  ASB  72-A0126,  or  SB 
72-0126.  inspect  the  hub  and  bore  in 
accordance  with  ASB  CF6-8OEI  S/B  72- 
A0135.  Revision  3.  dated  October  2,  2002: 
and  the  web  and  hub-to-web  transition  areas 
in  accordance  with  ASB  CF6-8OEI  S/B  72- 
A0126,  Revision  5,  dated  October  2,  2002.  at 
the  earliest  of: 

(i)  The  first  PPE  after  1.000  CSN,  or 
(ii)  The  first  ESV  after  3.000  CSN,  or 
(iii)  From  July  29,  2001,  through  January 

27,  2003,  before  7.000  CSN,  and  after  January 

27.  2003.  before  3,500  CSN. 

(3)  Spools  not  previously  inspected  using 
ASB  CF6-80E1  S/B  72-A0137,  Revision  4, 
dated  October  2,  2002.  or  an  earlier  revision 
of  ASB  72-0137.  or  SB  72-0137.  inspect 
stage  3-5  dovetail  slot  bottoms  in  accordance 
with  the  requirements  of  ASB  CF6-8OEI  S/ 

B  72-A0137.  Revision  4.  dated  October  2. 

2002,  at  the  earliest  of: 
(i)  The  first  PPE  after  1,000  CSN,  or 
(ii)  The  first  HPCR  exposure  after  1,000 

CSN,  or 

(iii)  The  next  required  inspection  to  ASB 
CF6-80E1  S/B  72-A0135,  Revision  3. 

dated  October  2,  2002. 

Repetitive  Inspection 

(4)  For  spools  that  have  already  been 
inspected  using  one  of  the  ASB's  listed  in 
Column  A  of  Table  10;  OR  a  combination  of 
one  procedure  from  Column  B  and  one  from 
Column  C;  OR  a  combination  of  one 
procedure  from  Column  D  and  one  from 
Column  E,  inspect  the  hub  and  bore  in 


accordance  with  the  requirements  of  ASB 
CF6-80E1  S/B  72-A0135.  Revision  3.  dated 
October  2.  2002.  the  web  and  hub-to-web 
trartsition  areas  in  accordance  with  ASB 
CF6-80E1  S/B  72-A0126.  Revision  5.  dated 
October  2,  2002.  and  the  stage  3-5  dovetail 
slot  bottoms  in  accordance  with  ASB  CF6- 
80E1  S/B  72-A0137,  Revision  4.  dated 
October  2.  2002.  at  the  earlier  of: 

(i)  Each  PPE  with  more  than  1,000  CSLI 
and  3.500  CSN.  or 

(ii)  From  July  29,  2001,  through  January  27, 
2003.  before  the  cycle  limits  of  Table  6,  and 
after  January  27,  2003.  before  the  cycle  limits 
of  Table  5. 

Spool  Disposition 

(5)  If  inspection  findings  equal  or  exceed 
the  reject  limits  established  by  ASB  CF6- 
80E1  S/B  72-A0135.  Revision  3.  dated 
October  2.  2002;  ASB  CF6-8OEI  S/B  72- 
A0126.  Revision  5.  dated  October  2.  2002; 
and  ASB  CF6-8OEI  S/B  72-A0137.  Revision 
4.  dated  October  2.  2002;  replace  spool  before 
further  flight. 

Spool  Reinstallation  Limit 

(6)  After  the  effective  date  of  this  AD,  do 
not  install  any  engine  that  has  an  HPCR  stage 
3-9  spool,  P/N's  1669M22G01,  1669M22G03, 
1782M22G01,  and  1782M22G02,  installed 
where  the  spool  has  10,500  or  more  CSN, 

CF6-80h  1  H  Inch  Billet  2-Piece  Spools 

(m)  hor  L.rt)  HPCR  stage  3-9  spool,  P/N 
1782M22G04,  do  the  following: 

( 1 )  If  the  spool  has  not  already  been 
inspected  using  one  of  the  ASB's  or  SB's 
listed  in  Column  A  of  the  following  Table  9; 
OR  a  combination  of  one  procedure  from 
Column  B  and  one  from  Column  C:  OR  a 
combination  of  one  procedure  from  Column 
D  and  one  from  Column  E.  inspect  hub  and 
bore  in  accordance  with  the  piece-part  level 
inspection  of  ASB  CF6-8OEI  S/B  72-A0135. 


Revision  3,  dated  October  2,  2002,  at  the 

earlier  of: 

(i)  The  first  PPE  after  1,000  CSN.  or 
(ii)  The  first  ESV  afteM^iJ.OOO  CSN. 

(2)  For  spools  that  have  not  been  inspet:ted 
using  ASB  CF6-8OEI  S/B  72-A0126. 
Revision  5.  dated  October  2.  2002.  or  an 
earlier  revision  of  ASB  72-A0126.  or  SB  72- 
0126,  inspect  the  web  and  hub-to-web 
transition  areas  in  accordance  with  ASB 
CF6-80E1  S/B  72-A0126.  Revision  5.  dated 
October  2.  2002.  at  the  earlier  of: 

(i)  The  first  PPE  after  1.000  CSN,  or 
(ii)  The  first  ESV  after  6.000  CSN. 

(3)  For  spools  that  have  not  been  inspected 
using  ASB  CF6-8OEI  S/B  72-A0137, 
Revision  4.  dated  October  2.  2002.  or  an 
earlier  revision  of  ASB  72-A0137.  or  SB  72- 
0137,  inspect  the  stage  3-5  dovetail  slot 
bottoms  in  accordance  with  ASB  CF6-8OEI 
S/B  72-A0137,  Revision  4.  dated  October  2. 
2002.  at  the  earlier  of: 

(i)  The  first  PPE  after  1 .000  CSN.  or 
(ii)  The  first  ESV  after  6,000  CSN. 

Spool  Disposition 

(4)  If  inspection  findings  equal  or  exceed 
the  reject  limits  established  by  ASB  CF6- 
80E1  S/B  72-A0135.  Revision  3.  dated 
October  2.  2002;  ASB  CF6-8OEI  S/B  72- 
A0126.  Revision  5.  dated  October  2,  2002; 
and  ASB  CF6-80E1  S/B  72-A0137.  Revision 
4,  dated  October  2.  2002:  replace  spool  before 
further  flight. 

Reporting  Requirements 

(n)  Within  five  calendar  days  of  inspection, 
report  the  results  of  inspections  that  equal  or 
exceed  the  reject  criteria  to:  Engine 
Certification  Office,  FAA.  Engine  and 
Propeller  Directorate.  12  New  England 
Executive  park.  Burlington.  MA  01803-5299; 
telephone  (781)  238-7147;  fax  (781)  238- 
7199.  Reporting  requirements  have  been 
approved  by  the  Office  of  Management  and 
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Budget  and  assigned  OMB  t:ontrol  number  (5)  The  following  maintenance  actions,  or 

2120-0056.  Be  sure  to  include  the  following  any  combination,  are  not  considered  ESVs 

inforniation:  for  requiring  repeat  inspections: 

(1)  Part  Number.  (i)  Introduction  of  an  engine  into  a  shop 

(2)  Serial  Number.  solely  for  removal  of  the  compressor  top  or 

(3)  S'pool  CSN.  bottom  case  for  airfoil  maintenance  or 

(4)  Spool  CSLI.  variable  slator  vane  bushing  replacement. 

(5)  Date  and  location  where  inspe<:tion  was         (ii)  Introduction  of  an  engine  into  a  shop 
done.  solely  for  removal  or  replacement  of  the 

Stage  1  Fan  Disk. 
Dehnitions  (iii)  Introduction  of  an  engine  into  a  shop 

(0)  For  the  purpose  of  this  AD.  the  solely  for  replacement  of  the  Turbine  Rear 
following  definitions  appiv:  Frame. 

(1)  A  module  level  exposure  is  a  separation         (iv)  Introduction  of  an  engine  into  a  shop 
of  the  fan  module  from  the  engine.  solely  for  replacement  of  the  Accessory  and/ 

(2)  An  HPC  rotor  exposure  is  a  HPC  top  or  or  Transfer  Ciearboxes. 

bottom  case  removal.  (v)  Introduction  of  an  engine  into  a  shop 

(3)  A  PPE  is  a  disassembly  and  removal  of  solely  for  replacement  of  the  Fan  Forward 
the  stage  3-9  spool  from  the  HPCR  structure.  Ca.se. 

regardlessof  any  blades,  locking  lugs,  bolts  ,,  ..,..,«        ,. 

or  balance  weights  assembled  to  the  spool.  Alternative  Methods  of  Compliance 

(4)  An  ESV  is  the  introduction  of  an  engine         (p)  An  allernalive  method  of  compliance  ot 
into  the  shop  where  the  separation  of  a  major  adjustment  of  the  compliance  time  that 
engine  flange  will  occur  after  the  effective  provides  an  acceptable  level  of  safety  may  be 
date  of  this  AD.  used  if  approved  by  the  Manager.  Engine 


Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO. 

Special  Kli:lii  I'n  imu. 

(q)  Special  lliglit  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Docuinent>.  TIi.ii  H,ive  Been  Incorporated  By 
Referenct 

(r)  The  inspections  must  be  done  in 
accordance  with  the  following  GE  Aircraft 
Engines  alert  service  bulletins  (ASB's): 


Document  No. 

Pages 

Revision 

Date 

AS8  CF6-50  S/B  72-A1 108  

All 
AN 

An 

All 

5 
4 
4 

5 

October  2,  2002 
Do. 
Do. 
Do 

Total  pages  7 
ASB  CF6-50  S/B  72-A1131             

Total  pages  43 
ASB  CF6-50  S/B  72-A1157 

Total  pages  38 
ASB  CF6-80A  S/B  72-A0678  

Total  pages  7 
ASB  CF6-80A  S/B  72-A0691   

AH 
AN 

.5 
5 

Do. 
Do. 

Total  pages  43 
ASB  CF6-80A  S/B  72-A0719  

Total  pages  38 
ASB  CF6-80C2  S/B  72-A0812 '. 

AH 

4 

Do. 

Total  pages  6 
ASB  CF6-80C2  S/B  72-A0848 

All 

8 

Do. 

Total  pages  43 
ASB  CF6-80C2  S/B  72-A0934  

All 

4 

Do. 

, 

Total  pages  38 
ASB  CF6-80E1  S/B  72-A0126  

AN 

5 

Do. 

Total  pages  44 
ASB  CF6-80E1  S/B  72-A0135  

All 
AH 

3 
4 

Do. 
Do 

Total  pages  6 
ASB  CF6-80E1  S/B  72-A0137    

Total  pages:  38. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  S  L'.S.C.  .552(3) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  General  Electric  Company  via  Lockheed 
Martin  Technology  Services,  10525  Chester 
Road.  Suite  C.  Cincinnati.  Ohio  45215, 
telephone  (513)  672-8400,  fax  (513)  672- 
8422.  Copies  may  be  inspected  at  the  FAA, 
New  England  Region,  Office  of  the  Regional 
Counsel.  12  New  England  Executive  Park. 
Burlington,  MA;  or  at  the  Office  of  the 

Effective  Date 

(s)  This  amendment  becomes  effective  on 
[anuary  23,  2003. 


Issued  in  Burlington.  Massachusetts,  on 
December  11,  2002. 
Francis  A.  Favara, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  02-31754  Filed  12-18-02;  8:45  am] 
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DFPARTMENT  OF  TRANSPORTATION 
Federai  Aviation  Administration 

14  CFR  Part  39 

[Dock*'!  No    200^    NE    ■^T    AD    A-iifidmpnt 
39-12946    AD  2002    23  02, 

RIN  2120  AAK4 

Airworthiness  Directives    General 
Electric  Company  CF34-8C1  Turbofan 
Engines    Correction 

AG£NCT:  ifUfraj  .wiation 
Administration.  DOT. 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  makes  a 
correction  to  a  previous  correction  to 
Airworthiness  Directive  (AD)  2002-23- 
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02  applicable  to  General  Electric 
Company  CF34-8C1  turhnfan  engines 
that  was  published  in  thi   1  cdtral 
Register  on  December  11.  /uuz  (67  PR 
761 1 1).  A  typographical  error  was  made 
in  the  AD  number  in  line  three  of  the 
Summary.  This  document  corrects  that 
number.  In  all  other  respects,  the 
original  document  remains  the  same. 
EFFECTIVE  DATE:  npromb»-r  2r,.  2001' 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Mead,  Aerospace  Engineer. 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781) 238-7744; 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  correction  AU,  FR  Uoc.  02-31173 
applicable  to  General  Electric  Company 
CF34-8C1  turbofan  engines  was 
published  in  the  Federal  Register  on 
December  11.  2002  (67  FR  76111).  The 
following  correction  is  needed: 

On  page  76111,  in  the  third  column, 
in  the  third  line  of  the  Summjiry, 
remove  the  AD  number  "(AD)  2002-23- 
09"  and  add  in  its  place  "(AD)  2002-23- 
02". 

Issued  in  Burlington.  MA.  on  December  12. 
2002. 

Francis  \    t  ,n  .ua. 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-31999  Filed  12-18-02;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Parts  1260  and  1274 

Implementation  of  Executive  Order 
13202.  as  Amended  by  E  O   13208.  in 
the  NASA  Grant  and  Cooperative 
Agreement  Handbook 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Final  rule. 

SUMMARY   This  is  a  final  rule  that  revises 
itA  tiun>  .\,  Grants  and  Cooperative 
Agreements,  and  D,  Cooperative 
Agreements  with  Commercial  Firms,  of 
the  NASA  Grant  and  Cooperative 
Agreement  Handbook  to  require  that 
NASA  grants  and  cooperative 
agreements  follow  the  requirements  of 
Executive  Order  13202,  "Preservation  of 
Open  Competition  and  Government 
Neutrality  Towards  Government 
Contractors'  Labor  Relations  on  Federal 
and  Federally  Funded  Construction 
Projects". 

EFFECTIVE  DATE:  December  19,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ct'it'stH  D.ii'.Mii    \.\,N,-\  iiCrtdquarttTS, 
Office  of  Procurement,  Contract 
Management  Division  (Code  HK), 
Washington,  DC  20546-0001,  (202)  358- 
1645,  e-mail: 
rf]fi;ip  (ialtnn'S^hq  nn<a  0i~)v 

SUPPLEMENTARY  INFORMATION; 

A.  Ba( kKfuund 

Executive  Order  13202  was  signed  on 
February  17.  2001,  and  amended  on  ' 
April  6,2001  (E.O.  13208).  The  order 
provides  that  agencies  may  not  require 
or  prohibit  offerors,  contractors,  or 
subcontractors  from  entering  into  or 
adhering  to  agreements  with  one  or 
more  labor  organizations.  It  also  permits 
agency  heads  to  exempt  a  project  from 
the  requirements  of  the  E.O.  under 
special  circumstances,  but  the 
exemption  may  not  be  related  to  a 
possible  or  an  actual  labor  dispute.  The 
amended  E.O.  also  allows  for  exemption 
of  a  project  governed  by  a  project  labor 
agreement  in  place  as  of  February  17, 
2001 ,  which  had  a  construction  contract 
awarded  as  of  Februar>'  17,  2001. 

The  E.O.  applies  to  any  construction 
project  using  Federal  funds  regardless  of 
whether  the  award  is  expected  to  result 
in  a  contract,  grant,  or  cooperative 
agreement.  The  Federal  Acquisition 
Regulation  (FAR)  has  already  been 
revised  to  implement  the  E.O.  relative  to 
contracts.  NASA  is  revising  its  Grant 
and  Cooperative  Agreement  Handbook 
to  implement  the  E.O.  using  language 
substantially  the  same  as  found  in  FAR 
section  36.202(d)),  to  ensure  that  E.O. 
13202  requirements  are  consistently 
followed  when  funding  construction 
projects  under  grants  and  cooperative 
agreements. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866.  Regulatory  Planning  and 
Review,  dated  September  30.  1993.  This 
final  rule  is  not  a  major  rule  under  5 
U.S.C.  804. 

B.  Regulatorv'  Flexibilit\'  Act 

NASA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impart 
on  a  substantial  number  of  small 
business  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq,) 
because  most  NASA  construction 
projects  are  accomplished  by  contracts 
subject  to  the  FAR  and  very  few  through 
grants  or  cooperative  agreements. 

C.  Paperwork  Reduction  Act 

Ihe  i^aperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  any  recordkeeping  or 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 


Management  ana  fauagei  under  44 
U.S.C.  3501, et  seq 

List  of  Subjects  in  14  (  !  K  \Uv\s  1260 

and  12"4 

Grant  Programs^Science  and 
Technology. 

Tom  Luedtke, 

Assistant  Administrator  for  Procurement. 

Accordingly,  14  CFR  Parts  1260  and 
1274  are  amended  as  follows: 

PART  1260— GRANTS  AND 
COOPERATIVE  AGREEMENTS 

1.  The  authority  citation  for  14  CFR 
part  1260  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2374(c)(1).  Pub.  L.  97- 
258.  96  Stat.  1003  (31  U.S.C.  6301  et  seq.] 
an(J  OMB  Circular  A-1 10. 

2.  Amend  section  1260.10  by  adding 

parapraiih  fd1  Id  rpad  as  follows: 

§1260-1-0     Proposals 
***** 

{d)(l)  In  accordance  with  E.O.  13202 
of  February  17.  2001,  "Preservation  of 
Open  Competitioi|iand  Government 
Neutrality  Towaros  Government 
Contractors'  Labor  Relations  on  Federal 
and  Federally  Funded  Construction 
Projects  ".  as  amended  on  April  6.  2001, 
the  Government,  or  any  construction 
manager  acting  on  behalf  of  the 
Government,  shall  not — 

(i)  Require  or  prohibit  recipients, 
potential  recipients  or  subrecipients  to 
enter  into  or  adhere  to  agreements  with 
one  or  more  labor  organizations  (as 
defined  in  42  U.S.C.  2000e(d))  on  the 
same  or  other  related  construction 
projects;  or 

(ii)  Otherwise  discriminate  against 
recipients,  potential  recipients  or 
subrecipients  for  becoming,  refusing  to 
become,  or  remaining  signatories  or 
otherwise  adhering  to  agreements  with 
one  or  more  organizations,  on  the  same 
or  other  related  construction  projects 

(2)  Nothing  in  this  section  prohibits 
the  recipient,  potential  recipients  or 
subrecipients  from  voluntarily  entering 
into  project  labor  agreements. 

(3)  The  Assistant  Administrator  for 
Procurement  may  exempt  a  construction 
project  from  this  policy  if,  as  of 
February  17,  2001— 

(i)  The  agency  or  a  construction 
manager  acting  on  behalf  of  the 
Government  had  issued  or  was  party  to 
bid  specifications,  project  agreements, 
agreements  with  one  or  more  labor 
organizations,  or  other  controlling 
documents  with  respect  to  that 
particular  project,  which  contained  any 
of  the  requirements  or  prohibitions  in 
paragraph  (d)(l)of  this  section;  and 
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(ji)  One  or  more  construction 
contracts  (includes  any  c;onlract 
awarded  by  the  recipient)  subject  to 
such  requirements  or  prohibitions  had 
been  awarded. 

(4)  The  Assistant  Administrator  for 
Procurement  may  exempt  a  particular 
project,  contract,  or  subcontract  from 
this  policy  upon  a  finding  that  special 
circumstances  require  an  exemption  in 
order  to  avert  an  imminent  threat  to 
public  health  or  safety,  or  to  serve  the 
national  security.  A  finding  of  •■spe<:ial 
circumstances"  may  not  \h}  based  on  the 
possibility  or  presence  of  a  labor  dispute 
concerning  the  use  (jf  contractors  or 
subctmtraclors  who  are  nonsignatories 
to.  or  otherwise  do  not  adhere  to, 
agreements  with  one  or  more  labor 
organizations,  or  concerning  employees 
on  the  project  who  are  not  members  of, 
(If  affili.ilf'd  with   a  hhfir  ort^iinization. 

►  ■ART   1274— COOPE:  HATIVt 
AGREEMENTS  W;Tm  COMMERCIAL 
!^'RMS 

J.  I  he  authority  citation  for  part  1274 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  6,101  to  fi308:  42 
U.S.C.  245.i  et  seq. 

4.  1274.215  is  added  to  read  as 
follows: 

§1274.215     Federal  and  federally  funded 
construction  projects. 

(a)  In  accordance  with  E.O.  13202  of 
February  17,  2001,  "Preservation  of 
Open  Competition  and  Government 
Neutrality  Towards  Government 
Contractors'  Labor  Relations  on  Federal 
and  Federally  Funded  Construction 
Projects",  as  amended  on  April  6,  2001. 
the  Government,  or  any  construction 
manager  acting  on  behalf  of  the 
Government,  shall  not — 

(1)  Require  or  prohibit  recipients, 
potential  recipients  or  subrecipients  to 
enter  into  or  adhere  to  agreements  with 
one  or  more  labor  organizations  (as 
defined  in  42  U.S.C.  2000e(d))  on  the 
same  or  other  related  construction 
projects;  or 

(2)  Otherwise  discriminate  against 
recipients,  potential  recipients  or 
subrecipients  for  becoming,  refusing  to 
become,  or  remaining  signatories  or 
otherwise  adhering  to  agreements  with 
one  or  more  organizations,  on  the  same 
or  other  related  construction  projects. 

(b)  Nothing  in  this  section  prohibits 
the  recipient,  potential  recipients  or 
subrecipients  from  voluntarily  entering 
into  project  labor  agreements. 

(c)  The  Assistant  Administrator  for 
Procurement  may  exempt  a  construction 
project  from  this  policy  if,  as  of 
February  17.  2001— 


(1)  The  agency  or  a  construction 
manager  acting  on  behalf  of  the 
Government  had  issued  or  was  party  to 
bid  specifications,  project  agreements, 
agreements  with  one  or  more  labor 
organizations,  or  other  controlling 
documents  with  respect  to  that 
particular  project,  which  contained  any 
of  the  requirements  or  prohibitions  in 
paragraph  (d)(1)  of  this  section;  and 

(2)  One  or  more  construction 
contracts  (includes  any  contract 
awarded  by  the  recipient)  subject  to 
such  requirements  or  prohibitions  had 
been  awarded. 

(d)  The  Assistant  Administrator  for 
Procurement  may  exempt  a  particular 
project,  contract,  or  subcontract  from 
this  policy  upon  a  finding  that  special 
circumstances  require  an  exemption  in 
order  to  avert  an  imminent  threat  to 
public  health  or  safety,  or  to  serve  the 
national  security  A  finding  of  "special 
circumstances"  may  not  be  based  on  the 
possibility  or  presence  of  a  labor  dispute 
concerning  the  use  of  contractors  or 
subcontractors  who  are  nonsignatories 
to.  or  otherwise  do  not  adhere  to. 
agreements  with  one  or  more  labor 
organizations,  or  concerning  employees 
on  the  project  who  are  not  members  of, 
or  affiliated  with,  a  labor  organization. 
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Bioavailability  and  Bioequivalence 
Requirements    Abbreviated 
Applications.  Final  Rule 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  on  bioavailability  and 
bioequivalence  and  on  the  content  and 
format  of  an  abbreviated  application  to 
reflect  current  FDA  policy  and  to  correct 
certain  typographical  and  inadvertent 
errors.  This  action  is  intended  to 
improve  the  accuracy  and  clarity  of  the 
regulations. 

DATES:  This  rule  is  effective  February 
18, 2003 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  F.  Rogers,  Center  for  Drug 


Evaluation  and  Research  (HFD-7).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMFNTARV  INFORMATION: 

I.  B.u  k'-;i  mind 

FU.  >  ..  f,>.ldtions  require  persons 
submitting  a  new  drug  application 
(NDA)  to  provide  bioavailability 
information  (21  CFR  314.50(c)(2)(vi)  and 
(d)(3)),  and  persons  submitting  an 
abbreviated  new  drug  application 
(ANDA)  to  provide  information 
pertaining  to  bioavailability  and 
bioequivalence  (§  314.94(aj(7)  (21  CFR 
314.94(a)(7)). 

FDA  regulations  in  part  320  (21  CFR 
part  320)  establish  definitions  and 
requirements  for  bioavailability  and 
bioequivalence  studies.  FDA  finalized 
the  bioavailability  and  bioequivalence 
regulations  on  )anuary  7.  1977  (42  FR 
1624),  and  amendsd  these  regulations 
on  April  28,  1992  (57  FR  17950).  The 
1992  amendments  were  designed  to 
reflect  statutory  changes  resulting  from 
the  Drug  Price  Competition  and  Patent 
Term  Restoration  Act  of  1984  (Public 
Law  98-417). 

In  the  Federal  Kcuistcr  of  November 
19,  1998  (63  FR  b-;^^^,.  FDA  proposed 
to  revise  its  regulations  on 
bioavailability  and  bioequivalence  and 
the  content  and  format  of  an  ANDA  to 
reflect  current  FDA  policy  and  to  correct 
certain  typographical  and  inadvertent 
errors  (the  proposed  rule).  The 
publication  of  this  final  rule  completes 
this  rulemaking 

II.  Description  ot  the  hinal  Rule 

FDA  is  finalizing  the  proposed  rule 
with  the  following  revisions  made  in 
response  to  comments  received  on  the 
proposal. 

As  proposed,  the  final  rule  changes 
the  term  "enteric  coated"  to  "delayed 
release"  and  the  term  "controlled 
release"  to  "extended  release"  in 
§  320.22(c).  To  conform  to  this  change, 
the  final  rule  also  amends  §§  320.1, 
320.22(d)(2)(iv).  320.25(f). 
320.27{a)(3)(iv).  320.27(b)(2),  320.28. 
and  320.31  by  changing  "controlled 
release"  to  "extended  release."  To 
conform  to  the  new  terminology,  the 
final  rule  also  amends  §  320.25(f)  by 
changing  "noncontrolled  release"  to 
"nonextended  release." 

The  following  new  first  sentence  has 
been  added  to  redesignated 
§  320.25(a)(2):  "An  in  vivo  * 

bioavailability  study  is  generally  done 
in  a  normal  adult  population  under 
standardized  conditions."  This  sentence 
is  a  necessary  lead-in  for  the  existing 
text  that  refers  to  situations  in  which 
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bioavailability  studies  may  be 
conducted  in  patients. 

The  proposed  rule  would  have 
revised  §  320.26(b)(2)(i)  to  require  a 
customary  drug  elimination  period  of 
five  times,  rather  than  at  least  three 
times,  the  half-life  of  the  active  drug 
ingredient  or  therapeutic  moiety,  or  its 
active  metabolite(s).  In  response  to  a 
comment  pointing  out  that  a  drug 
elimination  period  of  five  half-lives  may 
be  impractically  long  for  a  drug  with  a 
long  half-life,  the  agency  has  decided 
not  to  revise  §  320.26(b)(2)(i). 

The  proposed  rule  would  have 
revised  §  320.27(d)(1)  and  (d)(2)  to  state 
that  blood  or  urine  samples  should  be 
taken  on  3  or  more  consecutive  days  to 
establish  that  steady-state  conditions 
have  been  achieved.  Some  comments 
stated  that  obtaining  samples  on 
consecutive  days  may  be  impractical 
and.  for  drugs  with  long  half-lives,  may 
be  less  sensitive  to  the  establishment  of 
steady  state  than  data  obtained  over  a 
longer  period  of  time.  The  final  rule 
requires  that  "appropriate  dosage 
administration  and  sampling  should  be 
carried  out  to  document  steady  state." 
Specific  advice  about  dosage 
administration  and  sampling  may  be 
obtained  from  the  appropriate  review 
division  for  the  drug  product. 

Ill  (Comments  on  the  Proposed  Rule 

I  he  agency  received  seven  comments 
from  pharmaceutical  companies, 
pharmaceutical  company  trade 
associations,  and  a  law  firm. 

A.  Inactive  Ingredients 

Section  314.94(a)(9)  establishes 
information  requirements  for  the 
chemistry,  manufacturing,  and  controls 
section  of  an  abbreviated  application. 
Section  314.94(a)(9)(ii)  through  (v) 
provides  that  an  abbreviated  application 
may  have  different  inactive  ingredients 
than  the  reference  listed  drug  as  long  as 
the  applicant  identifies  and 
characterizes  the  inactive  ingredients  in 
the  proposed  drug  product  and  provides 
information  demonstrating  that  the 
inactive  ingredients  do  not  affect  the 
safety  of  the  drug  product.  The  agency 
proposed  to  amend  this  section  to 
recognize  the  possibility  that  the  use  of 
different  inactive  ingredients  can  also 
affect  a  product's  efficacy. 

(Comment  1 )  We  received  several 
comments  about  the  addition  of  the 
word  "efficacy."  One  comment  said  this 
change  is  unnecessary  because 
demonstrating  bioequivalence  provides 
proof  of  efficacy.  One  comment 
interpreted  the  change  as  suggesting  that 
FDA  is  departing  from  its  position  that 
bioequivalence  shows  that  the  generic 
product  is  as  effective  as  its  reference 


listed  drug.  This  comment  asked  what 
additional  proof  of  effectiveness  FDA 
would  require.  One  comment  agreed 
with  the  proposed  change  and  asked 
that  it  apply  to  pending  ANDA's.  This 
comment  also  stated  that  animal  tests 
should  not  be  used  to  demonstrate  that 
different  inactive  ingredients  do  not 
affect  safety  or  efficacy  because  the  act 
prohibits  the  use  of  animal  or  clinical 
studies  to  establish  that  the  drug  is  safe 
or  effective.  Another  comment 
expressed  concern  that  the  need  to  show 
that  a  different  inactive  ingredient  does 
not  affect  safety  or  efficacy  makes  it 
more  difficult  to  get  approval  for  a 
generic  topical  drug  product  because 
clinical  trials  must  be  conducted. 

As  stated  in  the  proposed  rule,  by 
adding  the  word  "efficacy,"  the  agency 
acknowledges  the  possibility  that  the 
use  of  different  inactive  ingredients  can 
also  affect  a  product's  efficacy.  FDA  is 
not  departing  from  its  position  that  a 
generic  product  that  demonstrates 
bioequivalence  to  the  reference  listed 
drug  has  shown  that  it  is  as  effective  as 
that  reference  listed  drug. 

The  agency  disagrees  with  the 
comment  stating  the  animal  tests  should 
not  be  used  in  the  process  of  assessing 
the  safety  or  efficacy  of  inactive 
ingredients  that  differ  from  those  in  the 
reference  listed  drug.  In  the  preamble  to 
the  proposed  ANDA  regulations,  the 
agency  suggested  that  data  from  animal 
studies  might  be  used  as  limited 
confirmatory  testing  to  support  an 
ANDA  suitability  petition  or  an  ANDA 
resulting  from  such  a  petition  (54  FR 
28872  at  28880,  July  10.  1989).  The 
preamble  cited  as  an  example  the  use  of 
limited  confirmatory  testing  to  show 
that  an  approved  change  in  an  active 
ingredient  did  not  have  acute  effects  on 
the  safety  of  the  product.  In  similar 
fashion,  animal  studies  may  be  useful 
and  appropriate  to  assist  FDA  in 
evaluating  the  safety  or  the  effect  on 
efficacy  of  a  changed  inactive 
ingredient. 

Section  314.127  (21  CFR  314.127)  lists 
the  reasons  why  FDA  will  refuse  to 
approve  an  ANDA.  The  agency 
proposed  to  revise  §  314.127(a)(8)  to 
clarify  that,  consistent  with  current  FDA 
policy,  the  applicant  must  show  that 
different  inactive  ingredients  would  not 
affect  a  product's  efficacy. 

(Comment  2)  One  comment  stated 
that  the  proposed  change  is  consistent 
with  FDA's  current  policy  when  applied 
to  parenteral  and  ophthalmic  dosage 
forms,  but  otherwise  is  inconsistent 
with  current  policy.  Another  comment 
said  this  change  is  unnecessary  because 
demonstrating  bioequivalence  provides 
proof  of  efficacy. 


As  stated  in  the  proposed  rule,  and  in 
the  response  to  the  previous  comment, 
the  addition  of  the  word  "efficacy" 
simply  clarifies  the  current  FDA 
approach  ratlier  than  effecting  a 
substantive  change. 

B  Pharmaceutical  Equivalents 

Proposed  §  320.1(c)  revised  the 
definition  of  "pharmaceutical 
equivalents"  with  regard  to  drug 
products  that  contain  a  reservoir  that 
facilitates  delivery  or  where  residual 
volume  may  vary. 

(Comment  3)  One  comment  approved 
of  the  change.  The  final  rule  is 
unchanged  from  the  proposed  rule. 

C.  Manufacturing  Site  Change 

Section  320.21(c)(1)  provides  that  any 
person  submitting  a  supplemental 
application  to  FDA  must  provide 
evidence  or  information  regarding  the 
product's  bioavailability  or 
bioequivalence  if  the  supplemental 
application  proposes  "(a)  change  in  the 
manufacturing  process,  including  a 
change  in  product  formulation  or  dosage 
strength,  beyond  the  variations  provided 
for  in  the  approved  application."  The 
agency  proposed  to  amend  this 
provision  to  include  a  change  in  the 
manufacturing  site  because  such  a 
change  may  affect  the  bioavailability  or 
bioequivalence  of  the  drug  product 
because  of  equipment,  personnel,  or 
environmental  changes. 

(Comment  4)  Several  comments 
asserted  that  this  proposed  change  is 
inconsistent  with  FDA's  guidance 
'Immediate  Release  Solid  Oral  Dosage 
Forms— Scale-Up  and  Post-Approval 
Changes:  Chemistry.  Manufacturing  and 
Controls;  In  Vitro  Dissolution  Testing 
and  In  Vivo  Bioequivalence 
Documentation"  (November  1995) 
(SUPAC-IR  guidance),  which  does  not 
specify  a  demonstration  of 
bioequivalence  for  level  1-3  changes. 
The  comments  recommended  that  any 
change  to  the  regulation  be  consistent 
with  the  SUPAC-IR  guidance. 

FDA  believes  that  this  change  is 
consistent  with  the  SUPAC-IR 
guidance.  The  SUPAC-IR  guidance 
describes  the  levels  of  changes, 
recommended  tests,  and  filing 
documentation  that  ensure  continuing 
product  quality  and  performance 
characteristics  of  an  immediate  release 
dosage  form  for  specific  postapproval 
changes.  Depending  on  the  level  of 
change  and  the  solubility  and 
permeability  characteristics  of  the  active 
drug  substance,  the  SUPAC-IR  guidance 
recommends  different  levels  of  in  vitro 
dissolution  tests  and/or  in  vivo 
bioequivalence  studies.  The  addition  of 
a  change  in  the  manufacturing  site  to 
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§  320.21(c)(1)  dues  not  mean  that  the 
agency  would  require  an  in  vivo 
demonstration  of  bioequivalence  in  the 
circumstances  provided  for  in  the 
SUPAC-IR  guidance.  For  manufacturing 
site  changes,  dissolution  testing  alone  is 
generally  sufficient  to  ensure  unchanged 
product  quality  and  performance  for  an 
immediate  release  solid  oral  dosage 
form.  FDA  expects  to  continue  to  follow 
the  SUPAC-IR  guidance  in 
implementing  §  320.21(c)(1)  as  revised. 

D.  Delayed  Release  and  Extended 
Release  Terminology 

The  agency  proposed  to  amend 
§  320.22(c)  to  change  "enteric  coated"  to 
"delayed  release"  and  "controlled 
release"  to  "extended  release." 

(Comment  5)  One  comment  stated 
that  these  terms  should  also  be  replaced 
in§320.22(d)(2)(iv). 

FDA  agrees  with  this  comment.  The 
final  rule  amends  §  320.22(d)(2)(iv)  by 
changing  "enteric  coated"  to  "delayed 
release"  and  "controlled  release"  to 
"extended  release."  The  final  rule  also 
amends  §«»  320.1 .  320.25(f), 
320.27(a)(3)(iv),  320.27(b)(2),  320.28, 
and  320.31  by  changing  "controlled 
release"  to  "extended  release."  To 
conform  to  these  changes,  the  final  rule 
also  amends  §  320.25(0  by  changing 
"noncontrolled  release"  to 
"nonextended  release." 

E.  Bioavailability  Is  Measured 

Section  320.24  describes  the  types  of 
evidence  needed  to  establish 
bioavailability  or  bioequivalence. 
Instead  of  stating  that  bioavailability  is 
demonstrated  or  established,  the  agency 
proposed  to  use  the  word  "measured." 

(Comment  6)  One  comment  objected 
to  this  across-the-board  change, 
asserting  that  it  is  not  possible  to  get  a 
quantitative  measure  of  bioavailability 
from  an  acute  pharmacological  effect,  a 
well-controlled  clinical  trial,  or  an  in 
vitro  test.  The  comment  suggested  that 
the  words  "demonstrated"  or 
"established"  be  used  in  discussing 
these  types  of  evidence. 

FDA  disagrees  with  this  comment. 
Bioavailability  is  an  observational 
measure  that  always  results  in  a 
quantitative  figure.  Therefore,  the  final 
rule  will  remain  as  it  was  proposed. 

F.  Subjects  for  Bioavailability  Studies 

The  agency  proposed  to  remove 
§  320.25(a)(2)  and  redesignate 
§  320.25(a)(3)  as  §  320.25(a)(2)K:urrent 
§  320.25(a)(2)  provides  in  part  that  "(aln 
in  vivo  bioavailability  study  shall  not  be 
conducted  in  humans  if  an  appropriate 
animal  model  exists  and  correlation  of 
results  in  animals  and  humans  has  been 
demonstrated." 


(Comment  7)  One  comment  proposed 
the  following  new  first  sentence  for 
redesignated  §  320.25(a)(2):  "An  in  vivo  - 
bioavailability  study  shall  ordinarily  be 
done  in  normal  adults  under 
standardized  conditions."  The  comment 
stated  that  this  sentence  is  a  necessary 
lead-in  for  the  existing  text  that  refers  to 
situations  in  which  bioavailability 
studies  may  be  conducted  in  patients. 

FDA  agrees  with  this  comment  and 
has  included  similar  language  in  the 
final  rule. 

G.  Drug  Elimination  Period 

Proposed  §  320.26(b)(2)(i)  stated  that 
the  customary  drug  elimination  period 
should  be  five  times  the  half-life  of  the 
active  drug  ingredient  or  therapeutic 
moiety,  or  its  active  metabolite(s). 

(Comment  8)  FDA  received  several 
comments  on  this  section.  One 
comment  approved  of  the  change  from 
the  three  half-lives  in  the  current 
regulation,  while  another  comment 
recommended  four  half-lives.  One 
comment  disagreed  with  using  half-life 
multiples  to  establish  the  duration  of 
sampling  because  the  terminal  half-life 
is  a  function  of  the  study  design  and  the 
sensitivity  of  the  assay  and,  in  many 
cases,  represents  the  elimination  of 
small  amounts  of  drug  from  deep 
compartments.  In  those  cases,  a  five 
half-life  requirement  may  greatly 
overestimate  the  time  needed  to 
measure  the  area  under  the  curve  (AUC) 
extrapolated  to  infinity.  The  comment 
recommended  that  the  rule  state:  "The 
duration  of  blood  sampling  should  be 
adequate  to  insure  that  the  measured 
AUC  represents  at  least  90%  of  AUC 
(infinity)"  (AUC--).  Another  comment, 
noting  that  many  drugs  exhibit 
multiexponential  serum  concentration- 
time  profiles,  asked  FDA  to  substitute 
"97%  of  the  AUCoo"  for  "five  times  the 
half-life." 

The  agency  recognizes  that  for  a  drug 
with  a  long  half-life,  a  drug  elimination 
period  of  five  half-lives  may  be 
impractically  long.  FDA  has  concluded 
that  a  drug  elimination  period  of  three 
half-lives,  which  characterizes 
approximately  88  percent  of  the  AUC*", 
is  sufficent.  Therefore,  the  final  rule 
leaves  §320.26(b)(2)(i)  unchanged. 

(Comment  9)  One  comment  suggested 
that  §  320.26(b)(2)  should  use  an 
alternative  phrase  such  as  "washout 
period"  or  "time  between  dosings " 
rather  than  the  term  "drug  elimination 
period"  because  that  term  could  be 
confused  with  the  concept  of  drug 
elimination.  FDA  disagrees  with  this 
comment.  The  term  "drug  elimination 
period"  has  been  used  in  §  320.26(b)(2) 
since  the  bioequivalence  regulations 
were  finalized  in  1992,  and  the  agency 


has  not  found  that  it  causes  confusion. 
Drug  elimination  is  the  metabolic 
process  that  eliminates  the  drug  from 
the  body.  The  drug  elimination  period 
is  the  time  allowed  for  subjects  to  clear 
the  first  drug  from  the  body  before 
giving  the  second  drug.  The  term  "drug 
elimination  period"  is  retained  in  the 
final  rule. 

H.  Sampling  to  Establish  Steady  State 

Proposed  §  320.27(d)(1)  and  (d)(2) 
would  have  required  sampling  on  3  or 
more  consecutive  days  to  establish  that 
steady-state  conditi(ms  have  been 
achieved  whenever  comparison  of  the 
test  product  and  the  reference  material 
is  to  be  based  on  blood  concentration- 
time  curves  at  steady  state  or  urinary 
excretion-time  curves  at  steady  state. 

(Comment  10)  Several  comments 
suggested  deleting  the  word 
"consecutive"  from  §  320.27(d)(1).  One 
comment  stated  that  drugs  with  long 
half-lives  accumulate  slowly  and  the 
use  of  data  from  consecutive  days  for 
such  drugs  is  less  sensitive  to  the 
establishment  of  steady  state  than  data 
obtained  over  a  longer  period  of  time. 
Another  comment  said  that  the  3- 
consecufive-day  requirement  is  often 
not  practical,  particularly  for  urinary 
collection,  and  proposed  dosing  drugs 
for  five  to  six  half-lives  or  1  week, 
whichever  is  longer,  and  then  semnpling 
blood  or  urine  over  one  dosing  interval. 

One  comment  agreed  that  it  is 
appropriate  to  obtain  samples  on  3  or 
more  consecutive  days.  This  comment 
stated  that  sometimes  predose  blood 
concentrations  may  be  below  the  limit 
of  quantitation;  then  it  would  not  be 
possible  to  confirm  attainment  of  steady 
state.  The  comment  recommended  that 
the  predose  collection  time  should  be  at 
a  time  when  the  blood  drug 
concentrations  are  in  the  reliable  range 
of  quantitation  of  the  assay  and  will  be 
identical  on  all  3  days  for  all  subjects. 

Another  comment  stated  that  tne 
proposed  change  to  §  320.27(d)(1) 
reflects  current  practice,  but  that  the 
requirement  for  consecutive-day  data  in 
§  320.27(d)(2)  is  unnecessarily  " 
restrictive.  This  comment  proposed 
eliminating  the  word  "consecutive"  and 
instead  saying  "to  define  adequately  the 
predose  blood  concentration  on  3  or 
more  days  (or  doses)  to  establish  that 
steady-state  conditions  are  achieved." 

The  agency  has  carefully  considered 
these  comments  and  has  decided  not  to 
require  that  sampling  be  done  on  3  or 
more  consecutive  days.  Therefore,  FDA 
has  revised  §  320.27(d)(1)  and  (d)(2)  to 
state  that  •*  •  *  appropriate  dosage 
administration  and  sampling  should  be 
carried  out  to  document  attainment  of 
steady  state." 


ffdfidl   Kt'uister/Vnl.  R7.  No.  244 /Thursdav.  December  19,  2002/Riiles  and  Regulations        77671 


Current  §  320.27(d)(1)  requires  that 
blood  sampling  be  sufficient  to  define 
both  the  minimum  (Cmin)  and 
maximum  (Cmax)  blood  concentrations 
on  2  or  more  consecutive  days  to 
establish  that  steady-state  conditions 
have  been  achieved.  The  preamble  to 
the  proposed  rule  explained  that  one  of 
the  reasons  the  agency  proposed  to 
revise  §  320.27(d)(1)  is  that  FDA  no 
longer  uses  Cmax  values  to  determine 
steady-state  conditions.  The  proposed 
rule  also  stated  that,  in  some  cases,  the 
predose  trough  level  may  not  be  the 
observed  Cmin  value. 

(Comment  11)  One  comment  stated 
that  the  agency's  proposal  to  revise 
§  320.27(d)(1)  appeared  contradictory 
because  it  would  require  that  trough 
samples  be  measurable  in  order  to 
establish  steady  state.  The  comment 
stated:  "The  Agency  should  address 
these  drugs  (or  drug  products)  which 
have  a  relatively  short  half-life  (relative 
to  the  pharmacodynamic  effect  and 
dosing  interval).  Is  it  still  acceptable  to 
measure  only  trough  values  when  the 
concentrations  are  less  than  the 
analytical  lower  limit  of  quantitation?" 

As  discussed  in  the  response  to 
comment  10,  the  agency  is  noUrevising 
§  320.27(d)(1)  as  set  forth  in  the 
proposed  rule.  Instead,  the  final  rule 
revises  §  320.27(d)(1)  to  state  that  "*  * 
*  appropriate  dosage  administration  and 
sampling  should  be  carried  out  to 
^  document  attainment  of  steady  state." 
This  revision  will  permit  the  sampling 
schedule  used  to  document  steady  state 
to  be  tailored  to  the  characteristics  of 
the  drug  being  studied.  Specific 
questions  about  the  appropriateness  and 
design  of  multiple-dose  studies  should 
be  directed  to  the  appropriate  review 
division  in  the  Office  of  New  Drugs  or 
to  the  Office  of  Generic  Drugs. 

/.  Addition  of  Bioequivalence 

The  proposed  rule  added  the  words 
"or  bioequivalence"  after  the  word 
"bioavailability"  in  the  section  heading 
of  §  320.27  and  throughout  the  section. 

(Comment  12)  One  comment  pointed 
out  that  the  preamble  to  the  proposed 
rule  did  not  discuss  the  addition  of  the 
words  "or  bioequivalence"  to 
§  320.27(e)(3).  The  comment  has  caused 
the  agency  to  reconsider  its  proposal  to 
amend  §  320.27  to  apply  to 
bioequivalence  as  well  as 
bioavailability.  Section  320.27  discusses 
circumstances  in  which  multiple-dose 
studies  may  be  needed.  FDA's  current 
scientific  thinking  is  that  single-dose 
pharmacokinetic  studies  are  preferable 
to  multiple-dose  studies  to  demonstrate 
bioequivalence  because  they  are 
generally  more  sensitive  in  assessing 
release  of  the  drug  substance  from  the 


drug  product  into  the  systemic 
circulation.  Accordingly,  the  agency  has 
decided  not  to  add  the  words  'or 
bioequivalence"  to  §320.27. 

/.  Additional  Definitions 

Proposed  §  320.29(a)  added  the  words 
"or  bioequivalence"  after  the  word 
"bioavailability"  to  the  discussion  of  the 
analytical  method  used  in  an  in  vivo 
study. 

(Comment  13)  One  comment  asked 
FDA  to  revise  §  320.29(a)  to  include 
several  definitions.  The  comment 
suggested  that  "active"  metabolite 
should  be  defined  because  the  concept 
is  vague  and  many  metabolites  that  are 
present  in  low  concentrations  may  not 
contribute  to  the  overall  activity  of  the 
drug.  In  addition,  the  comment  stated 
that  FDA  should  define  active 
metabolites  with  respect  to  their  activity 
relative  to  the  parent  drug  and  relative 
concentration.  This  comment  also  asked 
FDA  to  define  the  "sufficient 
sensitivity"  that  is  required  to  measure 
the  active  drug  and/or  metabolites.  The 
comment  said  that  it  is  reasonable  to 
expect  laboratories  to  provide  a 
calibration  range  that  provides  a  32-fold 
range  (5  half-lives)  from  the  mean  Cmax 
to  the  lower  limit  of  quantitation,  and 
this  range  is  more  than  adequate  to 
define  more  than  95  percent  of  the 
plasma  AUC. 

FDA  declines  to  add  definitions  of 
these  concepts  to  §  320.29(a). 
Ascertaining  the  active  metabolite  can 
be  a  complex  matter  that  requires  a  case- 
by-case  approach  rather  than  a 
regulatory  definition.  In  October  2000, 
the  agency  published  a  guidance 
entitled  "Bioavailability  and 
Bioequivalence  Studies  for  Orally 
Administered  Drug  Products — General 
Considerations  "  that  discusses  moieties 
that  should  be  measured  in 
bioavailability  and  bioequivalence 
studies. 

K.  Miscellaneous  Changes 

The  final  rule  replaces  the  period  at 
the  end  of  §  320.22(b)(3)(i)  with  a 
semicolon  and  the  word  "and". 

The  proposed  rule  added  to 
§  320.22(b)(3)(i)  the  language  "a  solution 
for  aerosolization  or  nebulization,  a 
nasal  solution."  To  conform  to  this 
change,  the  final  rule  adds  language  to 
§  320.22(b)(3)(iii)  to  indicate  that 
products  intended  to  act  locally  such  as 
a  solution  for  aerosolization  or 
nebulization  or  a  nasal  solution  should 
not  contain  an  inactive  ingredient  or 
other  change  in  formulation  from  the 
drug  product  that  is  the  subject  of  the 
approved  full  new  drug  application  or 
abbreviated  new  drug  application  that 


may  significantly  aflect  systemic  or 
local  availability. 

The  proposed  rule  added  the  word 
"active  "  before  the  word  "metabolite(s)" 
in  §  320.27(b)(3)(i).  To  conform  to  this 
addition,  the  final  rule  amends  §  320.29 
to  add  the  word  "active"  before  the 
word  "metabolite(s)." 

IV,  Environmental  Impact 

The  agencv  has  determined  under  21 
CFR  25.30(h")  through  (k)  that  this  action 
is  of  a  type  that  does  not  individually 
or  cumulatively  have  a  significant  effect 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulator}' 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
order.  The  final  rule  amends  the 
bioavailability  and  bioequivalence 
regulations  to  reflect  current  FDA 
policy.  Thus,  the  final  rule  is  not  a 
significant  action  as  defined  by  the 
Executive  order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  to  minimize  any  significant 
impact  on  a  substantial  number  of  small 
entities.  The  agency  certifies  that  the 
final  rule  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  the  final  rule  merely 
amends  the  bioavailability  and 
bioequivalence  regulations  to  reflect 
current  FDA  practice.  Therefore,  under 
the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4)  requires  that  agencies 
prepare  a  written  statement  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  resuh  in  an 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year  (adjusted  annually  for 
inflation),  the  Unfunded  Mandates 
Reform  Act  does  not  require  FDA  to 
prepare  a  statement  of  costs  and  benefits 
for  the  final  rule  because  the  rule  is  not 
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expected  to  result  in  any  1-year 
expenditurn  that  would  exceed  $100 
million  adjusted  for  inflation.  The 
current  inflation-adjusted  statutory 
threshold  is  $110  million. 

VI.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  thai  this  final  rule 
does  not  require  information  collections 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13). 

VII.  Executive  Order  13132:  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and.  consequently, 
a  federalism  summary  impact  statement 
is  not  required. 

List  of  Subjects 

21  CFR  Part  314 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Drugs.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  320 

Drugs.  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  314 
and  320  are  amended  as  follows: 

PART  314      APPLICATIONS  FOR  FDA 
APPROVAL   TO  MARKET  A  NEW  DRUG 

1      iin'<iiiiiiiiiii\   (iiiiiiiiii  loi   ^  I   K  .ir\ 

part  314  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352. 
353,  355,  355a,  356,  3.56a.  356b,  356c.  371, 
374.  379e. 

2.  Section  314.94  is  amended  in 
paragraph  (a){9)(ii)  and  the  second 
sentence  of  paragraphs  (a)(9)(iii)  and 
(a)(9)(iv)  by  adding  the  phrase  "or 
efficacy"  after  the  word  "safety"  each 
time  it  appears,  and  by  revising 
paragraph  (a)(9){v)  to  read  as  follows: 

§314  <M     Content  and  fortnat  of  an 

ahnrpvi,it»Kl  cippiiciiion. 
***** 

(a)  *  *  • 


(9)  •  *  * 

(v)  Inactive  ingredient  changes 
permitted  in  drug  products  intended  for 
topical  use.  Generally,  a  drug  product 
intended  for  topical  use.  solutions  for 
aerosolization  or  nebulization.  and  nasal 
solutions  shall  contain  the  same 
inactive  ingredients  as  the  reference 
listed  drug  identified  by  the  applicant 
under  paragraph  (a)(3)  of  this  section. 
However,  an  abbreviated  application 
may  include  different  inactive 
ingredients  provided  that  the  applicant 
identifies  and  characterizes  the 
differences  and  provides  information 
demonstrating  that  the  differences  do 
not  affect  the  safety  or  efficacy  of  the 
proposed  drug  product. 
***** 

§314.127     [Amended] 

3.  Section  314,127  Refusal  to  approve 
an  abbreviated  new  drug  application  is 
amended  in  paragraph  (a)(8)(ii)(A) 
introductorv  text  and  in  paragraphs 
(a)(8)(ii)(B)  and  (a)(8)(ii)(C)  by  adding 
the  phrase  "or  efficacy"  after  the  word 
"safety"  each  lime  it  appear^ 

PART  320- BIOAVAILABILITY  AND 

BIOEQUiVALENCE  REQUIREMENTS 

4.  The  authority  citation  for  21  CFR 
part  320  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352.  355. 
371. 

5.  Section  320.1  is  amended  in 
paragraph  (e)  by  removing  the  word 
"controlled"  and  adding  in  its  place  the 
word  "extended"  and  by  revising 
paragraph  (c)  to  read  as  follows: 

§320.1     Definitions. 

***** 

(c)  Pharmaceutical  equivalents  means 
drug  products  in  identical  dosage  forms 
that  contain  identical  amounts  of  the 
identical  active  drug  ingredient,  i.e.,  the 
same  salt  or  ester  of  the  same 
therapeutic  moiety,  or,  in  the  case  of 
modified  release  dosage  forms  that 
require  a  reservoir  or  overage  or  such 
forms  as  prefilled  syringes  where 
residual  volume  may  vary,  that  deliver 
identical  amounts  of  the  active  drug 
ingredient  over  the  identical  dosing 
period;  do  not  necessarily  contain  the 
same  inactive  ingredients;  and  meet  the 
identical  compendial  or  other 
applicable  standard  of  identity,  strength, 
quality,  and  purity,  including  potency 
and,  where  applicable,  content 
uniformity,  disintegration  times,  and/or 
dissolution  rates. 


6.  Section  320.21  \s  amended  by: 
a.  Removing  paragraph  (d)(1); 


b.  Redesignating  paragraphs  (d)(2)  and 
(d)(3)  as  paragraphs  (d)(1)  and  (d)(2). 
respectively; 

c.  Revising  newly  redesignated 
paragraphs  (d)(2)(ij  and  (d)(2)(ii):  and 

d.  Revising  paragraphs  {a)(l),  (a)(2), 
(b)(1).  (b)(2),  (c)(1),  (e),  and  (0. 
paragraph  (g)  introductory'  text,  and 
paragraphs  (g)(2)  and  (h). 

The  revisions  read  as  follows: 

§320  21     Requirements  tor  submission  of 
in  VIVO  bioavailability  and  bioequivaience 
data. 

(a)  *  *  • 

(1)  Evidence  measuring  the  in  vivo 
bioavailability  of  the  drug  product  that 
is  the  subject  of  the  application;  or 

(2)  Information  to  permit  FDA  to 
waive  the  submission  of  evidence 
measuring  in  vivo  bioavailabilitv. 

(b)  *  •  • 

(1)  Evidence  demonstrating  that  the 
drug  product  that  is  the  subject  of  the 
abbreviated  new  drug  application  is 
bioequivalent  to  the  reference  listed 
drug  (defined  in  §  314.3(b)  of  this 
chapter);  or 

(2)  Information  to  show  that  the  drug 
product  is  bioequivalent  to  the  reference 
listed  drug  which  would  permit  FDA  to 
waive  the  submission  of  evidence 
demonstrating  in  vivo  bioequivalence  as 
provided  in  paragraph  (f)  of  this  section. 

ic)  *  *  * 

(1)  A  change  in  the  manufacturing  site 
or  a  change  in  the  manufacturing 
process,  including  a  change  in  product 
formulation  or  dosage  strength,  beyond 
the  variations  provided  for  in  the 
approved  application. 
***** 

(d)  *  *  * 

(2)  *  *  * 

(i)  Evidence  measuring  the  in  vivo 
bioavailability  and  demonstrating  the  in 
vivo  bioequivalence  of  the  drug  product 
that  is  the  subject  of  the  application;  or 

(ii)  Information  to  permit  FDA  to 
waive  measurement  of  in  vivo 
bioavailability. 

(e)  Evidence  measuring  the  in  vivo 
bioavailability  and  demonstrating  the  in 
vivo  bioequivalence  of  a  drug  product 
shall  be  obtained  using  one  of  the 
approaches  for  determining 
bioavailability  set  forth  in  §  320.24. 

(f)  Information  to  permit  FDA  to 
waive  the  submission  of  evidence 
measuring  the  in  vivo  bioavailability  or 
demonstrating  the  in  vivo 
bioequivalence  shall  meet  the  criteria 
set  forth  in  §320.22. 

(g)  Any  person  holding  an  approved 
full  or  abbreviated  new  drug  application 
shall  submit  to  FDA  a  supplemental 
application  containing  now  evidence 
measuring  the  in  vivo  bioavailability  or 
demonstrating  the  in  vivo 
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bioequivalence  of  the  drug  product  that 
is  the  subject  of  the  application  if 
notified  by  FDA  that: 

***** 

(2)  There  are  data  measuring 
significant  intra-batch  and  batch-to- 
batch  variability,  e.g.,  plus  or  minus  25 
percent,  in  the  bioavailability  of  the 
drug  product. 

(h)  The  requirements  of  this  section 
regarding  the  submission  of  evidence 
measuring  the  in  vivo  bioavailability  or 
demonstrating  the  in  vivo 
bioequivalence  apply  only  to  a  full  or 
abbreviated  new  drug  application  or  a 
supplemental  application  for  a  finished 
dosage  formulation. 

7.  Section  320.22  is  amended  by 
revising  paragraph  (a),  the  second 
sentence  of  paragraph  (b)  introductory 
text,  paragraphs  (b)(l)(ii).  (b)(2)(ii), 
(b)(3)(i),  (b)(3)(ii).  (b)(3)(iii),  and  (c). 
paragraph  (d)  introductorv  text, 
paragraphs  (d)(2)(i).  (d)(2J(iv).  arid 
(d)(4)(i),  and  the  first  sentence  of 
paragraph  (e)  to  read  as  follows: 

§320  22     Criteria  for  waiver  of  evidence  of 
m  VIVO  bioavailability  or  bioequivalence 

(a)  Any  person  submitting  a  full  or 
abbreviated  new  drug  application,  or  a 
supplemental  application  proposing  any 
of  the  changes  set  forth  in  §  320.21(c), 
may  request  FDA  to  waive  the 
requirement  for  the  submission  of 
evidence  measuring  the  in  vivo 
bioavailability  or  demonstrating  the  in 
vivo  bioequivalence  of  the  drug  product 
that  is  the  subject  of  the  application.  An 
applicant  shall  submit  a  request  for 
waiver  with  the  application.  Except  as 
provided  in  paragraph  (f)  of  this  section, 
FDA  shall  waive  the  requirement  for  the 
submission  of  evidence  of  in  vivo 
bioavailability  or  bioequivalence  if  the 
drug  product  meets  any  of  the 
provisions  of  paragraphs  (b),  (c).  (d),  or 
(e)  of  this  section. 

(b)  *  *  *  FDA  shall  waive  the 
requirement  for  the  submission  of 
evidence  obtained  in  vivo  measuring  the 
bioavailability  or  demonstrating  the 
bioequivalence  of  these  drug  products.  * 
*  * 

(I)*** 

(ii)  Contains  the  same  active  and 
inactive  ingredients  in  the  same 
concentration  as  a  drug  product  that  is 
the  subject  of  an  approved  full  new  drug 
application  or  abbreviated  new  drug 
application. 

(2)  *  *  * 

(ii)  Contains  an  active  ingredient  in 
the  same  dosage  form  as  a  drug  product 
that  is  the  subject  of  an  approved  full 
new  drug  application  or  abbreviated 
new  drug  application. 

(3)  *  *  * 


(i)  Is  a  solution  for  application  to  the 
skin,  an  oral  solution,  elixir,  syrup, 
tincture,  a  solution  for  aerosolization  or 
nebulization,  a  nasal  solution,  or  similar 
other  solubilized  form;  and 

(ii)  Contains  an  active  drug  ingredient 
in  the  same  concentration  and  dosage 
form  as  a  drug  product  that  is  the 
subject  of  an  approved  full  new  drug 
application  or  abbreviated  new  drug 
application;  and 

(iii)  Contains  no  inactive  ingredient  or 
other  change  in  formulation  from  the 
drug  product  that  is  the  subject  of  the 
approved  full  new  drug  application  or 
abbreviated  new  drug  application  that 
may  significantly  affect  absorption  of 
the  active  drug  ingredient  or  active 
moiety  for  products  that  are 
systemically  absorbed,  or  that  may 
significantly  affect  systemic  or  local 
availability  for  products  intended  to  act 
locally. 

(c)  FDA  shall  waive  the  requirement 
for  the  submission  of  evidence 
measuring  the  in  vivo  bioavailability  or 
demonstrating  the  in  vivo 
bioequivalence  of  a  solid  oral  dosage 
form  (other  than  a  delayed  release  or 
extended  release  dosage  form)  of  a  drug 
product  determined  to  be  effective  for  at 
least  one  indication  in  a  Drug  Efficacy 
Study  Implementation  notice  or  which 
is  identical,  related,  or  similar  to  such 

a  drug  product  under  §  310.6  of  this 
chapter  unless  FDA  has  evaluated  the 
drug  product  under  the  criteria  set  forth 
in  §  320.33,  included  the  drug  product 
in  the  Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations 
List,  and  rated  the  drug  product  as 
having  a  known  or  potential 
bioequivalence  problem.  A  drug  product 
so  rated  reflects  a  determination  by  FDA 
that  an  in  vivo  bioequivalence  study  is 
required. 

(d)  For  certain  drug  products, 
bioavailability  may  be  measured  or 
bioequivalence  may  be  demonstrated  by 
evidence  obtained  in  vitro  in  lieu  of  in 
vivo  data.  FDA  shall  waive  the 
requirement  for  the  submission  of 
evidence  obtained  in  vivo  measuring  the 
bioavailability  or  demonstrating  the 
bioequivalence  of  the  drug  product  if 
the  drug  product  meets  one  of  the 
following  criteria: 
***** 

(2)  *  *  * 

(i)  The  bioavailability  of  this  other 
drug  product  has  been  measured; 

***** 

(iv)  Paragraph  (d)  of  this  section  does 
not  apply  to  delayed  release  or  extended 
release  products. 

***** 

(4)  *  *  * 


(i)  The  bioavailability  ul  thu  uUier 
product  has  been  measured;  and 
*         *         •         *         * 

(e)  FDA,  forj^ood  cause,  may  waive  a 
requirement  for  the  submission  of 
evidence  of  in  vivo  bioavailability  or 
bioequivalence  if  waiver  is  compatible 
with  the  protection  of  the  public  health. 


8.  Section  320.23  is  amended  by 
revising  the  section  heading  and  the 
first  sentence  of  paragraph  (a)(1)  to  read 
as  follows: 

§320.23     Basis 'O'  '^easo-'^c  "^  .  ^c 
bioavaiiabiiity  o?  oer^c-sfa:  ^^g 
bioequivalence 

(a)(1)  The  in  vivo  bioavailability  of  a 
drug  product  is  measured  if  the 
product's  rate  and  extent  of  absorption, 
as  determined  by  comparison  of 
measured  parameters,  e.g., 
concentration  of  the  active  drug 
ingredient  in  the  blood.  urinar\' 
excretion  rates,  or  pharmacological 
effects,  do  not  indicate  a  significant 
difference  from  the  reference  material's 
rate  and  extent  of  absorption,  *  *  * 
***** 

9,  Section  320.24  is  amended  by: 

a.  Revising  the  section  heading  and 
the  first,  second,  and  last  sentences  of 
paragraph  (a); 

b.  Removing  paragraph  (b)(l){iii);  and 

c.  Revising  the  first,  second,  and  last 
sentences  of  paragraph  (b)(4), 
paragraphs  (b)(5)  and  (b)(6),  and 
paragraph  (c)  introductory  text. 

The  revisions  read  as  follows: 

6  320  24     Types  c'  e.  .ae^^ce  tc  ■^■ess^-i- 
bioava^iabiHtv  o'  es'.afc  s^  b:oec^  veie'-.o. 

_„,  - .\a..^i--.-:\  -     ^'i  or 

bioequivalence  may  be  demonstrated  by 
several  in  vivo  and  in  vitro  methods. 
FDA  may  require  in  vivo  or  in  vitro 
testing,  or  both,  to  measure  the 
bioavailability  of  a  drug  product  or 
establish  the  bioequivalence  of  sf>ecific 
drug  products,  *  *  *  The  method  used 
must  be  capable  of  measuring 
bioavailability  or  establishing 
bioequivalence.  as  appropriate,  for  the 
product  being  tested. 

(b)  *  *  * 

(4)  Well-controlled  clinical  trials  that 
establish  the  safety  and  effectiveness  of 
the  drug  product,  for  purposes  of 
measuring  bioavailability,  or 
appropriately  designed  comparative 
clinical  trials,  for  purposes  of 
demonstrating  bioequivalence.  This 
approach  is  the  least  accurate,  sensitive, 
and  reproducible  of  the  general 
approaches  for  measuring 
bioavailability  or  demonstrating 
bioequivalence,  *  *  *  This  approach 
may  also  be  considered  sufficiently 
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accurate  for  measuring  bioavailability  or 
demonstrating  bioequivalence  of  dosage 
forms  intended  to  deliver  the  active 
moiety  locally,  e.g..  topical  preparations 
for  the  skin.  eye.  and  mucous 
membranes;  oral  dosage  forms  not 
intended  to  be  absorbed,  e.g.,  an  antacid 
or  radiopaque  medium:  and 
bronchodilators  administered  by 
inhalation  if  the  onset  and  duration  of 
pharmacological  activity  are  defined. 

(5)  A  currently  available  in  vitro  test 
acceptable  to  FDA  (usually  a  dissolution 
rate  test)  that  ensures  human  in  vivo 
bioavailability. 

(6)  Any  other  approach  deemed 
adequate  by  FDA  to  measure 
bioavailability  or  establish 
bioequivalence. 

(c)  FDA  may.  notwithstanding  prior 
requirements  for  measuring 
bioavailability  or  establishing 
bioequivalence.  require  in  vivo  testing 
in  humans  of  a  product  at  any  time  if 
the  agency  has  evidence  that  the 
product: 
***** 

10.  Section  320.25  is  amended  by: 

a.  Removing  paragraph  (a)(2); 

b.  Redesignating  paragraph  (a)(3)  as 
paragraph  (a)(2); 

c.  Revising  newly  redesignated 
paragraph  (a)(2).  paragraph  (d)(1). 
paragraph  (e)(1)  introductory  text,  and 
paragraph  (e)(l)(i); 

d.  Revising  the  heading  of  paragraph 
(f)  to  read  "Extended  release 
formulations."; 

e.  Removing  from  paragraph  (f)  the 
word  "controlled"  each  time  it  appears 
and  adding  in  its  place  the  word 
"extended";  and 

f.  Removing  from  paragraph  (f)(iii)  the 
word  "noncontrolled"  and  adding  in  its 
place  the  word  "nonextended". 

The  revisinn.s  road  as  folldws: 

§  J2t)  .'S     tiuicSfiines  ♦or  the  conduct  of  an 

in  vivo  DiOrTvaii.iDiiitv  srudy. 

(a)  *  "  • 

(2)  An  in  vivo  bioavailability  study  is 
generally  done  in  a  normal  adult 
population  under  standardized 
conditions.  In  some  situations,  an  in 
vivo  bioavailability  study  in  humans 
may  preferably  and  more  properly  be 
done  in  suitable  patients.  Critically  ill 
patients  shall  not  be  included  in  an  in 
vivo  bioavailability  study  unless  the 
attending  physician  determines  that 
there  is  a  potential  benefit  to  the  patient. 
***** 

(d)  Previously  unmarketed  active  drug 
ingredients  or  therapeutic  moieties.  (1) 
An  in  vivo  bioavailability  study 
involving  a  drug  product  containing  an 
active  drug  ingredient  or  therapeutic 
moiety  that  has  not  been  approved  for 


marketing  can  be  used  to  measure  the 
following  pharmacokinetic  data: 

***** 

(e)  New  formulations  of  active  drug 
ingredients  or  therapeutic  moieties 
approved  for  marketing.  (1)  An  in  vivo 
bioavailability  study  involving  a  drug 
product  that  is  a  new  dosage  form,  or  a 
new  salt  or  ester  of  an  active  drug 
ingredient  or  therapeutic  moiety  that 
has  been  approved  for  marketing  can  be 
used  to: 

(i)  Measure  the  bioavailability  of  the 
new  formulation,  new  dosage  form,  or 
new  salt  or  ester  relative  to  an 
appropriate  reference  material:  and 
***** 

11.  Section  320.26  is  amended  by 
revising  the  section  heading  and 
paragraph  (aldl  tn  v*\\i\  .is  fullnvvs: 

§320.26     Guidelines  on  the  design  o*  .i 
single-dose  in  vivo  bioavailability  or 
bioequivalence  study. 

(a)  Basic  principles.  (1)  An  in  vivo 
bioavailability  or  bioequivalence  study 
should  be  a  single-dose  comparison  of 
the  drug  product  to  be  tested  and  the 
appropriate  reference  material 
conducted  in  normal  adults. 
***** 

12.  Section  320.27  is  amended  by: 

a.  Revising  paragraphs  (a)(3)(iv). 
(d)(1),  and  (d)(2); 

b.  Removing  from  paragraph  (b)(2)  tht 
word  "controlled"  and  adding  in  its 
place  the  word  "extended";  and 

c.  Adding  in  paragraph  (b)(3)(i)  the 
word  "active"  before  the  word 

'metabolite(s). ". 

The  additions  and  revisions  read  as 
follows: 

§  320.27     Guidelines  on  the  design  of  a 
multiple-dose  in  vivo  bioavailability  study 

(a)  *  *  • 
(3)  •  *  • 

(iv)  The  drug  product  is  an  extended 
release  dosage  form. 

***** 

(d)  Collection  of  blood  or  urine 
samples.  (1)  Whenever  comparison  of 
the  test  product  and  the  reference 
material  is  to  be  based  on  blood 
concentration-time  curves  at  steady 
state,  appropriate  dosage  administration 
and  sampling  should  be  carried  out  to 
document  attainment  of  steady  state. 

(2)  Whenever  comparison  of  the  test 
product  and  the  reference  material  is  to 
be  based  on  cumulative  urinary 
excretion-time  curves  at  steady  state, 
appropriate  dosage  administration  and 
sampling  should  be  carried  out  to 
document  attainment  of  steady  state. 


§320  28     [Amendedj 

13.  Section  320.28  Correlation  of 
bioavailability  with  an  acute 
pharmacological  effect  or  clinical 
evidence  is  amended  by  removing  the 
word  "controlled"  and  adding  in  its 
place  the  word  "extended". 

14.  Section  320.29  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  and  by  adding  the  word 
"active"  before  the  word  "metabolite(s)" 

in  paracraph  (h)  to  road  as  fnllnvvs: 

§  J20  29     Analytical  methods  for  an  m  vivo 
bioavailability  or  bioequivalence  study 

(d)  The  analytRal  method  used  m  an 
in  vivo  bioavailability  or  bioequivalence 
study  to  measure  the  concentration  of 
the  active  drug  ingredient  or  therapeutic 
moiety,  or  its  active  metabolite(s).  in 
body  fluids  or  excretory  products,  or  the 
method  used  to  measure  an  acute 
pharmacological  effect  shall  be 
demonstrated  to  be  accurate  and  of 
sufficient  sensitivity  to  measure,  with 
appropriate  precision,  the  actual 
concentration  of  the  active  drug 
ingredient  or  therapeutic  moiety,  or  its 
active  metabolite(s).  achieved  in  the 

body. 

***** 

15.  Section  320.30  is  amended  by 
revising  paragraph  (c)  toTead  as  follows: 

§320  30     inquiries  regarding  bioavatlability 

and  bioequivalence  requirements  and 

review  o'  protocols  by  tbe  Food  ana  Drug 

Administration. 

*  •  *  *  *    - 

(c)(1)  General  inquiries  relating  to  in 
vivo  bioavailability  requirements  and 
methodology  shall  be  submitted  to  the 
Food  and  Drug  Administration.  Center 
for  Drug  Evaluation  and  Research. 
Office  of  Clinical  Pharmacology  and 
Biopharmaceutics  (HFD-850).  5600 
Fishers  Lane.  Rockville.  MD  20857. 

(2)  General  inquiries  relating  to 
bioequivalence  requirements  and 
methodology  shall  be  submitted  to  the 
Food  and  Drug  Administration.  Center 
for  Drug  Evaluation  and  Research. 
Division  of  Bioequivalence  (HFD-650), 
7500  Standish  PI..  Rockville.  MD 
20855-2773. 

§320.31     [Amended] 

16.  Sectiwii  >^o.31  Applicability  of 
requirements  regarding  an 

"Investigational  New  Drug  Application" 
is  amended  in  paragraph  (b) 
introductory  text  by  adding  after  the 
word  "bioavailability"  the  phrase  "or 
bioequivalence"  and  in  paragraph  (b)(3) 
by  removing  the  word  "controlled"  and 
adding  in  its  place  the  word 
"extended". 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  878 

IDocl^et  No  99P-5589] 

Medical  Devices;  Reclassification  and 
Codification  of  the  Absorbable 
Polydioxanone  Surgical  Suture 

agency:  Food  and  Drug  Administration. 

i  i  H  ^ 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  has  issued  an  order  in  the  form 
of  a  letter  to  Ethicon.  Inc..  reclassifying 
the  absorbable  polydioxanone  surgical 
(PDS)  suture  intended  for  use  in  soft 
tissue  approximation,  including  use  in 
pediatric  cardiovascular  tissue  where 
growth  is  expected  to  occur  and 
ophthalmic  surgery,  from  class  III 
(premarket  approval)  to  class  II  (special 
controls).  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  announcing 
the  availability  of  the  guidance 
document  entitled  "Class  II  Special 
Controls  Guidance  Document:  Surgical 
Sutures;  Guidance  for  Industry  and 
FDA."  which  is  immediately  in  effect  as 
the  special  control  for  the  PDS  suture, 
but  remains  subject  to  public  comment 
and  possible  future  revision  under  the 
agency's  good  guidance  practices.  The 
agency  is  reclassifying  this  device  into 
class  II  because  new  information 
supplied  by  the  petitioner  indicates  that 
special  controls,  in  addition  to  general 
controls,  will  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device,  and  there  is  sufficient 
information  to  establish  special 
controls.  Accordingly,  the  order  is  being 
codified  in  the  Code  of  Federal 
Regulations.  Any  firm  submitting  a 
premarket  notification  (510(k))  for  a  new 
PDS  suture  will  need  to  address  the 
issues  covered  in  the  special  control 
guidance.  However,  the  firm  need  only 
show  that  its  device  meets  the 
recommendations  of  the  guidance  or  in 
some  other  way  provides  equivalent 
assurances  of  safety  and  effectiveness. 
DATES:  This  rule  is  effective  January  21, 
2003.  The  reclassification  was  effective 
September  4.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthuav  U.  U  jt.suu,  L.ealui  lur  Devices 


and  Radiological  Health  (HFZ-410). 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850. 
301-594-3090. 

SUPPLEMENTARY  INFORMATION: 

1.  Bat  kground 

The  1  eaerdl  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et  seq.).  as 
amended  bv  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments)  (Public  Law  94-295).  the 
Safe  Medical  Devices  Act  of  1990  (the 
SMDA)  (Public  Law  101-629).  and  the 
Food  and  Drug  Administration 
Modernization  Act  of  1997  (FDAMA) 
(Public  Law  105-115).  established  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  human 
use.  Section  513  of  the  act  (21  U.S.C. 
360c)  establishes  three  categories 
(classes)  of  devices,  depending  on  the 
regulatory  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  II  (special  controls),  and  class  III 
(premarket  approval). 

The  1976  amendments  broadened  the 
definition  of  "device"  in  section  201(h) 
of  the  act  (21  U.S.C.  321(h))  to  include 
certain  articles  that  were  once  regulated 
as  drugs.  Under  the  1976  amendments. 
Congress  classified  into  class  III  all 
transitional  devices,  i.e.,  those  devices 
previously  regulated  as  new  drugs, 
including  the  absorbable  PDS  suture. 
Section  520(1)(2)  of  the  act  (21  U.S.C. 
360j(l)(2))  provides  that  the 
manufacturer  or  importer  of  a  device 
classified  in  class  III  under  the 
transitional  provisions  may  file  a 
petition  for  reclassification  of  the  device 
into  class  I  or  class  II.  Procedures  for 
filing  and  review  of  classification 
petitions  are  set  forth  in  §  860.136  (21 
CFR  860.136). 

II.  Regulatory  History  of  the  Device 

Under  section  520(1)(2)  of  the  act  and 
§860.136,  on  August  25,  1999,  FDA 
filed  a  petition  submitted  by  Ethicon, 
Inc..  requesting  reclassification  of  the 
absorbable  PDS  suture  from  class  III  to 
class  II.  Class  II  devices  are  those 
devices  for  which  the  general  controls 
by  themselves  are  insufficient  to 
provide  reasonable  assurance  of  safety 
and  effectiveness,  but  for  which  there  is 
sufficient  information  to  establish 
special  controls  to  provide  such 
assurance,  including  performance 
standards,  postmarket  surveillance, 
patient  registries,  development  and 
dissemination  of  guidelines, 
recommendations,  and  any  other 
appropriate  actions  the  agency  deems 
necessary  (section  513(a)(1)(B)  of  the 
act).  FDA  consulted  with  members  of 


the  General  and  Plastic  Surgery  Devices 
Panel  (the  Panel  members)  regarding 
reclassification  of  the  absorbable  PDS 
suture.  The  Panel  members 
recommended  that  FDA  reclassify  the 
absorbable  PDS  suture  for  soft  tissue 
approximation,  including  use  in 
pediatric  cardiovascular  tissue  where 
growth  is  expected  to  occur,  and 
ophthalmic  surger\'.  from  class  III  to 
class  II.  The  Panel  members  also 
recommended  consensus  standards  and 
device-specific  labeling  as  the  special 
controls  that  could  reasonably  assure 
the  safety  and  effectiveness  of  the 
dovicp 

11!    H)A  s  (.  uiH  iusuir. 

FDA  considered  the  Panel  members' 
recommendations  that  the  generic  type 
of  device,  the  absorbable  PDS  suture  for 
soft  tissue  approximation,  be 
reclassified  from  class  III  to  class  II. 
After  reviewing  the  data  in  the  petition 
and  after  considering  the  Panel 
members'  recommendations  and  the 
comments,  FDA,  based  on  the 
information  set  forth,  issued  an  order  to 
the  petitioner  on  September  4,  2001, 
reclassifying  the  absorbable  PDS  suture, 
and  substantially  equivalent  devices  of 
this  generic  type,  from  class  III  to  class 
II.  Accordingly,  as  required  under 
§  860.136(b)(6),  FDA  is  announcing  the 
reclassification  of  the  generic  absorbable 
PDS  suture  from  class  III  (premarket 
approval)  into  class  II  (special  controls). 
The  special  control  capable  of  providing 
reasonable  assurance  of  safety  and 
effectiveness  for  this  device  is  a 
guidance  document  entitled  "Class  II 
Special  Controls  Guidance  Document: 
Surgical  Sutures;  Guidance  for  Industry 
and  FDA,  "  which  FDA  is  making 
available  elsewhere  in  this  issue  of  the 
Federal  Register.  The  guidance 
document  describes  a  means  by  which 
surgical  suture  devices  may  comply 
with  the  requirement  of  special  controls 
for  class  II  devices.  Any  firm  submitting 
a  premarket  notification  (510(k))  for  a 
new  PDS  suture  will  need  to  address  the 
issues  covered  in  the  special  control 
guidance.  However,  the  firm  needs  only 
to  show  that  its  device  meets  the 
recommendations  of  the  guidance  or  in 
some  other  way  provides  equivalent 
assurances  of  safety  and  effectiveness. 
The  special  control  guidance  document 
reframes  the  risks  identified  in  the  PDS 
reclassification  order  to  better  show 
how  the  mitigating  measures 
recommended  by  the  guidance  are 
associated  with  each  risk.  The  clinical 
sequelae  of  the  risks  identified  in  the 
order  and  of  the  risks  identified  in  the 
guidance  are  identical.  FDA  notes  that 
the  class  II  special  control  guidance 
document  incorporates  consensus 
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standard  ,  cific  labeling. 

FDA  is  codilying  thn  reclassification  of 
the  device  by  adding  «» 8-78.4840. 

For  the  convenience  of  the  readers. 
FDA  is  adding  21  CFR  878.1(e)  to 
inform  the  readers  where  they  may  find 
guidance  documents  referenced  in  21 
CFR  part  878. 

IV.  Electronic  Access 

Guidance  documents  are  available 
from  the  Division  of  Small 
Manufacturers,  International,  and 
Consumer  Assistance  (DSMICA)  (HFZ- 
220),  Food  and  Drug  Administration. 
(Center  for  Devices  and  Radiological 
Health,  1350  Piccard  Dr.,  Rockville.  MD 
20850.  To  receive  the  guidance 
document  via  your  fax  machine, 
telephone  the  CDRH  Facts-On-Demand 
(FOD)  system  at  800-899-0381  or  301- 
827-0111  from  a  touch  tone  telephone. 
Press  1  to  enter  the  system  and  enter  the 
document  number  (1387)  followed  by 
the  pound  sign  (#).  Follow  the 
remaining  voice  prompts  to  complete 
your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
Internet.  The  Center  for  Devices  and 
Radiological  Health  (CDRH)  maintains  a 
home  page  on  the  Internet  at  http:// 
www.fda.gov/cdrh  for  easy  access  to 
information  that  may  be  downloaded  to 
a  personal  computer.  Updated  on  a 
regular  basis,  the  CDRH  Internet  site 
iiriudes  device  safety  alerts;  Federal 
Register  reprints;  information  on 
premarket  submissions,  including  lists 
of  approved  applications  and 
manufacturers'  addresses;  small 
manufacturers'  assistance;  information 
on  video  conferencing  and  electronic 
submissions;  Mammography  Matters: 
and  other  medical  device-oriented 
information.  A  search  capability  for  all 
guidance  documents  may  be  found  at 
http://www.fda.gov/cdrh/guidance.html. 

V.  Enviromnental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  reclassification  is 
of  a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulator>'  Flexibilitv  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 


nt'(  t■^s,ll\ .  i(]  sclt'(  t  r«'gulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatorv  philosophy  and 
principles  identified  in  the  Executive 
order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  order  and  so  is  not 
subject  to  review  under  the  Executive 
order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatorv 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Reclassification  of  the  device 
from  class  III  to  class  II  relieves  all 
manufacturers  of  the  device  of  the  cost 
of  complying  with  the  premarket 
approval  requirements  in  section  515  of 
the  act  (21  U.S.C.  360e).  There  was  only 
one  manufacturer  of  this  device  at  the 
time  FDA  reclassified  it.  Subsequentlv, 
FDA  has  found  another  manufacturer's 
device  to  be  substantially  equivalent  to 
the  reclassified  device.  The  special 
controls  guidance  document  does  not 
impose  any  new  burdens  on  these  or 
future  manufacturers.  It  merely  assures 
that,  in  the  future,  devices  of  this 
generic  type  will  be  at  least  as  safe  and 
effective  as  the  presently  marketed 
devices.  These  devices  are  already 
subject  to  premarket  notification  and 
labeling  requirements.  The  guidance 
document  merely  advises  manufacturers 
on  appropriate  means  of  complying 
with  these  requirements.  Furthermore, 
this  rule  may  permit  small  potential 
competitors  to  enter  the  marketplace  by 
lowering  their  costs.  The  agency, 
therefore^  vjertifies  that  this  rule  will  not 
have  a  significant  economic  impact  oo.> 
a  substantial  number  of  small  entities. 
In  addition,  this  rule  will  not  impose 
costs  of  SlOO  million  or  more  on  either 
the  private  sector  or  State,  local,  and 
tribal  governments  in  the  aggregate,  and 
therefore  a  summary  statement  or 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

VII.    I    r,|rr.,!lsnl 

FIjA  nas  diialyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 


not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and.  consequentlv, 
a  federalism  summary  impact  statement 
is  not  required. 


WW    !■ 


^  Ki  Auction  Act  of  1995 


I  111--  iin.ti  luu'  Liiiiiains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (the  PRA)  (44  U.S.C.  3501- 
3520)  is  not  required.  The  information 
collections  addressed  in  the  special 
control  guidance  document  identified 
by  this  rule  have  been  approved  bv 
OMB  in  accordance  with  the  PRA  under 
thQ  regulations  governing  premarket 
notification  submissions  (21  CFR  part 
807.  subpart  E.  OMB  control  number 
0910-0120). 

List  of  Subjects  in  :  i  i  f  R  Part  878 

Medical  device> 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act.  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  878  is 
amended  as  follows: 

PART  878-GENERAL  AND  PLASTIC 
SURGERY  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  878  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  .360.  360c.  360e. 
.IHOj.  3B0I,  371. 

2.  Section  878.1  is  amended  by 
adding  a  paragraph  (e)  to  read  as 
follows; 

§878.1      Scope. 
***** 

(e)  Guidance  documents  referenced  in 
this  part  are  available  on  the  Internet  at 
http:/ /\^'wvi'. fda.gov/cdrh/guidance.html. 

3.  Section  878.4840  is  added  to 
subpart  E  to  read  as  follows: 

§878.4840      Absort3,ibie  poiydioxflnonp 
surgical  suture. 

[.i)  Identification.  An  absorbable 
polydioxanone  surgical  suture  is  an 
absorbable,  flexible,  sterile, 
monofilament  thread  prepared  from 
polyester  polymer  poly  (p-dioxanone) 
and  is  intended  for  use  in  soft  tissue 
approximation,  including  pediatric 
cardiovascular  tissue  where  growth  is 
expected  to  occur,  and  ophthalmic 
surgery.  It  may  be  coated  or  uncoated, 
undyed  or  dyed,  and  with  or  without  a 
standard  needle  attached. 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  for  the 
device  is  FDA's  "Class  II  Special 
Controls  Guidance  Document:  Surgical 
Sutures;  Guidance  for  Industry  and 
FDA."  See  §878. 1(e)  for  the  availability 
of  this  guidance  document. 
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Dated:  October  16,  2002. 
Linda  S.  Kahan. 

Deputy  Director,  Center  for  Devices  and 

Radiological  Health. 

|FR  Do( .  02-31993  Filed  12-18-02:  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Part  21 

RIN  1076-AD98 

Arrangement  with  States.  Territories, 
or  Other  Agencies  for  Relief  of 
Distress  and  Social  Welfare  of  Indians 

agency:  Bureau  of  Indian  Affairs. 

interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
■  L^)  is  removing  existing  regulations 
on  Arrangement  with  States.  Territories, 
or  Other  Agencies  for  Relief  of  Distress 
and  Social  Welfare  of  Indians.  The 
program  governed  by  this  rule  is  now 
administered  under  regulations  in  the 
Indian  Self-Determination  and 
Education  Assistance  Act.  Eliminating 
this  rule  will  remove  any  confusion 
regarding  the  process  for  providing 
rpftain  ^orial  services  to  the  tribes. 
EFFECTIVE  DATE:  This  action  is  effective 
January  21.  2iW  < 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Blair,  (.hiff.  Human  Services 
Division,  Office  of  Tribal  Services. 
Bureau  of  Indian  Affairs,  Department  of 
the  Interior.  1849  C  Street.  NW.,  MS- 
4660-MIB,  Washington,  DC  20240. 
Telophonp  No  (202)  208-2479. 
SUPPLEMENTARY  INFORMATION:  The 

authority  to  issue  this  document  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301  and  25  U.S.C.  2  and  9.  The 
Secretary  has  redelegated  this  authority 
to  the  Assistant  Secretary' — Indian 
Affairs  under  part  209,  Chapter  8.1,  of 
•hf  Departmental  Manual. 

Background 

Qn  March  26.  2002,  at  67  FR  13732, 
the  BIA  published  a  proposed  rule  to 
remove  25  CFR  part  21,  Arrangement 
with  States,  Territories,  or  Other 
Agencies  for  Relief  of  Distress  and 
Social  Welfare  of  Indians.  We  received 
no  comments  in  response  to  the 
proposed  rule. 

This  part  is  no  longer  necessary 
because  this  program  now  falls  under 
the  regulations  in  25  CFR  part  900  and 
25  CFR  273,  which  carry  out  the  Indian 
Self-Determination  and  Education 
Assistance  Act  (Pub.  L.  93-638,  88  Stat. 


2203,  25  U.S.C.  450  et  seq..  as 
amended).  Therefore,  we  are  removing 
this  part  to  clarify  that  tribal 
governments  have  total  responsibility 
for  managing  social  service  programs. 

This  rule  has  never  been  used  by  the 
Office  of  Tribal  Services,  and  used  only 
once  by  the  Office  of  Indian  Education 
Programs.  The  Office  of  Indian 
Education  staff  has  ensured  that  their 
programs  will  not  be  negatively 
impacted  by  the  removal  of  this  rule. 

Regulatorv  Planning  and  Review 
(Executive  Order  128661 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget,  and 
determined  not  to  be  a  significant 
regulatory  action  under  Executive  Order 
12866.  This  rule  has  not  had  an  effect 
of  SlOO  million  or  more  on  the 
economy,  nor  had  it  adversely  or 
materially  affected  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  of 
State,  local,  or  tribal  governments  or 
communities.  The  removal  of  this  rule 
will  also  not  create  any  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  The  removal  of  this  rule 
removes  the  apparent  inconsistency 
with  the  Self-Determination  and 
Education  Assistance  Act,  as  amended. 
This  rule  does  not  alter  the  budgetan,' 
effects  or  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  or  obligations 
of  their  recipients.  Part  21  deals  with 
the  negotiation,  execution  and  planning 
of  social  service  contracts  yet,  it  has 
never  been  funded  or  used  by  the  social 
services  programs.  This  rule  does  not 
raise  novel  legal  or  policy  issues 
because  it  has  been  replaced  by  a  law 
more  responsive  to  the  needs  of  the 
tribes. 

RegulatoPN  Flexibility  Art 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  This  rule  involves  the 
negotiation,  execution  and  planning  of 
social  service  contracts,  between  the 
Federal  Government  and  State  or  local 
governments,  and  does  not  have  an 
effect  upon  the  regulation  of  small 
business,  organizations  or  grant 
jurisdiction  over  small  governments. 
State  and  local  governments  will  not  be 
negatively  impacted  with  the 
elimination  of  this  rule  because  it  has 
never  been  funded.  They  also  are  free  to 
applv  for  grants  under  the  Johnson- 
O'Malley  Act  providing  no  tribe  or  tribal 
entities  are  interested  in  applying. 


f  !;h 


nient 


Small  Business  K(t;uirit( 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule  provides  guidance  for  social 
services  contracting  and  has  ho  effect  on 
the  costs  or  prices  in  local  communities. 
This  rule  does  not  have  significant 
adverse  effect  on  competition, 
employment,  investments,  productivity, 
innovation,  or  the  ability  of  the  U.S.- 
based  enterprises  to  compete  with 
foreign-based  enterprises.  This  rule  does 
not  affect  local  enterprises  and  has 
never  been  used  for  operation  of  social 
service  programs  under  this  part. 

I  ntuniied  Mandntes  Act  of  1995 

This  rule  imposes  no  unfunded 
mandates  on  any  State,  local,  or  tribal 
government  or  private  entities  and  is  in 
compliance  with  the  provisions  of  the 
Unfunded  Mandates  Act  of  1995.  This 
rule,  if  funded  and  used,  would  provide 
the  funds  needed  in  the  aontract  to 
perform  the  services 

Takings  iKxet  uti\t  Order  12630) 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
"takings"  implications,  or  pertain  to 
"taking"  of  private  property  interests, 
nor  does  it  affect  p/ivate  property. 

This  rule  involves  the  negotiation, 
execution  and  planning  of  social  service 
contracts,  and  does  not  deal  with 
private  property,  or  trusts.  This  rule 
does  not  affect  property  rights  protected 
by  the  Constitution  and  does  not  pose 
a  risk  of  compensable  taking. 

Ffderahsm  1F,m-i  uti\t  Order  12612) 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
Federalism  effects  because  it  pertains 
solely  to  Federal -tribal  relations  and 
will  not  interfere  with  the  roles,  rights 
and  responsibilities  of  states. 

Civil  JustH  (  Kf  f(  rm  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  section  3(a) 

^nr]  IfViUpl  nf  the  Drrlpr 

Paperwork  Kcdui  tmn  Ai  t  ui  i  ^95 

This  rule  has  been  examined  under 
the  Paper  Reduction  Act  of  1995. 
Information  collection  was  necessary  for 
25  CFR  part  21  to  identify  how  contract 
funds  were  to  be  used,  and  to  measure 
contractors'  performance  and  plans  for 
future  performance.  Since  its  inception, 
part  21  has  never  been  used  by  the 
social  service  program,  and  thus  the 
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information  collections  approved  for 
contract  funding  or  performances  were 
allowed  tn  expire,  unused. 

National  Environment  Policy  Act 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  human  environment  and  that 
no  detailed  statement  is  required  under 
the  National  Environmental  Policy  Act 
of  1969. 

(]onsn  it  i!  if!  and  Coordination  with 
Indian  1 1  ibdl  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

List  of  Subjects  in  25  CFR  Part  21 

Indians,  Indian-welfare  contracts. 

For  the  reasons  stated  in  the  preamble 
and  under  the  authority  of  25  IJ.S.C.  9, 
amend  25  C;FR  chapter  I  by  removing 
part  21. 

Dated:  October  2.'j.  2002. 
Neal  A,  McCaleb. 

Assistant  Svcrvtary — Indian  Affairs. 
IKK  l)(n    ()2-:tl<)H4  Filed  12-18-02:  8:45  ami 
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if'lcmai  Rt>vt'n..jt>  Service 

2b  CFR  P.i't^  '   md  602 

1TD3002J 

RIN  1S4S    AX56 

Aqent  for  Consoiid,T?pd  Group 
Correction 

agency:  Internal  Revenue  Service  (IRS). 

Preasury. 

ACTION:  Correction  to  final  regulations. 


SUMMARY:  This  document  contains 
corrections  to  final  regulations  that  were 
published  in  the  Federal  Register  on 
Friday.  June  28,  2002  (67  FR  43538) 
regarding  the  agent  for  subsidiaries  of  an 
affiliated  group  that  files  a  consolidated 
return. 

DATES:  This  correction  is  effective  June 
'H.  2002 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  B.  Fleming,  (202)  622-7770, 
orGeorge  R.  [ohnson,  (202)  622-7930 
(not  a  toll-free  number). 


SUPPLtMt  %■  A-.t    .NfOHMATiON, 

Background 

The  final'regulations  that  are  the 
subject  of  these  corrections  are  under 
sections  1502  and  6402(j)  of  the  Internal 

Revenue  Cnde 

\l   •   il    !,,!     [    III  I  1  1   tliiii 

As  published,  the  final  regulations 
contain  errors  that  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  ofPuhii<  .itnui 

Accordingly,  the  publication  of  the 
final  regulations  (TD  9002),  that  were 
the  subject  of  FR  Doc.  02-16399,  is 
corrected  as  follows: 

§1.1502-77T    [Corrected] 

1.  (Jn  page  43544,  column  3,  line  8, 
the  language  "year  (or  agent  designated 
under"  is  corrected  to  read  "year  (or 
substitute  agent  designated  under". 

§602.101    [Corrected] 

2.  On  page  43545,  column  1.  the 
amendatory  language  for  paragraph  1 2 
and  §  602.101(b)  is  corrected  to  read  as 
follows: 

12.  Section  602.101(b)  is  amended  by 

removing  the  entries"  1.1 502-77 

1545-0123"  and 

"1.1502-77T 

1545-1046"  and  adding  new 

entries  for  §§  1.1502-77  and  1.1502- 
77A  in  numerical  order  to  the  table  to 
read  as  follows: 

§602.101     0MB  Control  numt>ers. 

*  •  •  •  • 


CFR  part  or  section  where 
identified  and  described 


Current  OMB 
control  No 


1.1502-77 
1  1502-77A 


1545-1699 
1545-0123 
1545-104r 


Cynthia  E.  Grigsby, 

Chit'),  Ht'gulalions  Unit.  Associate  Chief 

Counsel  (Income  Tax  and  Accounting). 

|KR  n.»    IJ2-.U988  Filed  12-18-02:  8:45  am) 

BILLING  COO£  4a3(M>1-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Pans  1,  301    and  602 

fTD  Q02«J" 


RIN 


BA4? 


Information  Reporting  for  Qualified 
Tuition  and  Related  Expenses, 
Magnetic  Media  Filing  Requirements 
for  Information  Returns 

AGENCY,  mi.  111. 11  Kr\ ciiiie  Service  (IRS). 

Treasury. 

ACTION:  Final  regulations. 


SuMMAHv:  This  document  contains  final 
ii  yiiKiiiuns  relating  to  the  information 
reporting  requirements  for  qualified 
tuition  and  related  expenses  under 
section  6050S  of  the  Internal  Revenue 
Code,  including  rules  prescribing  when 
the  required  information  returns  must 
be  filed  on  magnetic  media.  The  final 
regulations  reflect  changes  made  to  the 
law  by  the  Taxpayer  Relief  Act  of  1997 
and  the  amendments  made  by  the 
Internal  Revenue  Service  Restructuring 
and  Reform  Act  of  1998  and  Public  Law 
107-131.  These  regulations  provide 
guidance  to  eligible  educational 
institutions  that  enroll  any  individual 
for  any  academic  period.  These 
regulations  also  provide  guidance  to 
insurers  that  make  reimbursements  or 
refunds  of  qualified  tuition  and  related 
expenses. 

DATES:  Effective  Date:  These  regulations 
are  effective  December  19,  2002. 

Applicability  Dates:  For  dates  of 
applicability,  see  §  1.6050S-l(f)  and 
§301  fimi-2(K)(3^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations.  Tonya 
Christianson,  (202)  622-4910;  and 
concerning  the  magnetic  media  filing 
specifications,  waivers  for  filing  on 
magnetic  media,  and  extensions  of  time, 
contact  the  IRS,  Martinsburg  Computing 
Center,  (304)  263-8700  (not  toll-free 
nunihcrsi 

SUPPt  tMEN'A'lr    "•■,(  ',,)«MA:ic;N 

1'. !()•■[  \Mi[  k  Kciliii  turn    \i  t 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d))  under  control  number  1545- 
1678.  Responses  to  this  collection  of 
information  are  mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
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number  assigned  by  the  Office  of 
Management  and  Budget. 

The  estimated  reporting  burden  for 
the  reporting  in  these  regulations  is 
reflected  on  the  burden  for  Form  1098- 
T. 

Estimated  total  annual  reporting 
burden  for  2001  for  Form  1098-T: 
3,056.411  hours. 

Estimated  number  of  responses  for 
2001  for  Form  1 098-T  as  of  November 
22.  2002:  20,376,075. 

Estimated  average  annual  burden 
hours  per  response  for  2001  for  Form 
1098-T:  9  minules. 

Comments  concerning  the  accuracy  of 
this  burden  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
VV:CAR:MP:FP:S,  Washington,  DC 
20224,  and  to  the  Office  of  Management 
and  Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  anv  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

rhis  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  relating  to  the  information 
reporting  requirements  for  qualified 
tuition  and  related  expenses  under 
section  6050S  of  the  Internal  Revenue 
Code  (Code)  and  amendments  to  the 
Procedure  and  Administration 
Regulations  (26  CFR  part  301)  relating  to 
magnetic  media  reporting.  The  Taxpayer 
Relief  Act  of  1997  (Public  Law  105-34 
(111  Stat.  788)  (TRA  '97))  added  section 
6050S  of  the  Code.  Section  6050S  was 
amended  by  the  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of 
1998  (Public  Law  105-206  (112  Stat. 
685)  (RRA  '98)).  and  Public  Law  107- 
131  (115  Stat.  2410).  In  general,  section 
6050S  requires  any  eligible  educational 
institution  (institution)  to  file 
information  returns  and  to  furnish 
written  information  statements  to  assist 
taxpayers  and  the  Internal  Revenue 
Service  (IRS)  in  determining  the  amount 
of  qualified  tuition  and  related  expenses 
(qualified  expenses)  for  which  an 
education  tax  credit  is  allowable  under 
section  25A  (as  well  as  other  tax 
benefits  for  higher  education  expenses). 
See  H.R.  Conf.  Rept.  No.  599,  105th 
Cong.,  2d  Sess.,  pp.  319-320  (1998). 

As  provided  by  Public  Law  107-131, 
for  calendar  years  beginning  after 


December  31,  2002,  institutions  may 
elect  to  report  either  the  aggregate 
amount  of  payments  received,  or  the 
aggregate  amount  billed,  for  qualified 
expenses  during  the  calendar  year  with 
respect  to  individuals  enrolled  for  any, 
academic  period.  Institutions  must 
report  separately  adjustments  [i.e., 
refunds  of  payments  or  reductions  in 
charges)  made  during  the  calendar  year 
to  payments  received,  or  amounts 
billed,  for  qualified  expenses  that  were 
reported  in  a  prior  calendar  year.  In 
addition,  institutions  must  report  the 
aggregate  amount  of  scholarships  or 
grants  received  for  an  individual's  costs 
of  attendance  that  the  institution 
administered  and  processed  during  the 
calendar  year.  Institutions  must  report 
separately  adjustments  (i.e.,  refunds  or 
reductions)  made  during  the  calendar 
year  to  scholarships  that  were  reported 
in  a  prior  calendar  year. 

In  addition,  section  6050S  requires 
any  person  engaged  in  a  trade  or 
business  of  making  payments  to  any 
individual  under  an  insurance 
agreement  as  reimbursements  or  refunds 
of  qualified  expenses  (an  insurer)  to  file 
information  returns  and  to  furnish 
written  information  statements. 

A  notice  of  proposed  rulemaking 
under  section  6050S  (REG-105316-98) 
was  published  in  the  Federal  Register 
(65  FR  37728)  on  June  16,  2000  (the 
2000  proposed  regulations).  The  2000 
proposed  regulations  relating  to  the 
information  reporting  requirements  for 
institutions  and  insurers  were 
withdrawn  and  a  new  notice  of 
proposed  rulemaking  (REG-161424-01) 
was  published  in  the  Federal  Register 
(67  FR  20923)  on  April  29.  2002  (the 
2002  proposed  regulations).  No  request 
for  a  public  hearing  was  received  on  the 
2002  proposed  regulations.  The  IRS 
received  written  and  electronic 
comments  responding  to  the  2002  notice 
of  proposed  rulemaking.  After 
consideration  of  all  the  comments,  the 
2002  proposed  regulations  are  adopted 
as  amended  by  this  Treasury  decision. 
The  revisions  are  discussed  below. 

Fvplanation  of  Provisions  and 
Summary  of  Comments 

1.  Information  Reporting  Relating  to 
Qualified  Tuition  and  Related  Expenses 

A.  Required  Reporting  and  Exceptions 
to  Reporting 

(i)  Reporting  Based  on  Academic  Year 
vs.  Calendar  Year 

One  commentator  to  the  2002 
proposed  regulations  requested  that 
institutions  be  allowed  to  report 
financial  data  based  on  an  academic 
year,  and  not  based  on  a  calendar  year. 


Section  6050S  requires  institutions  to 
report  on  a  calendar  year  in  order  to 
assist  taxpayers  in  calculating  the 
education  tax  credit  that  is  allowable  for 
qualified  expenses  paid  during  a 
calendar  year.  Therefore,  the  final 
regulations  do  not  adopt  this 
recommendation. 

Hi)  Exception  for  Noncredit  Courses 

The  2002  proposed  regulations 
provide  an  exception  to  reporting  for 
any  student  who  is  enrolled  during  the 
calendar  year  only  in  courses  for  which 
no  academic  credit  is  offered.  Several 
commentators  to  the  2002  proposed 
regulations  requested  that  if  a  student  is 
enrolled  both  in  courses  for  which 
academic  credit  is  offered  (e.g..  courses 
in  a  postsecondary  degree  program)  and 
courses  for  which  no  academic  credit  is 
offered  (e.g.,  courses  in  a  continuing 
education  program),  institutions  should 
be  required  toxeport  only  the  courses 
for  which  academic  credit  is  offered. 
The  commentators  suggested  that  the 
exception  to  reporting  should  be  based 
on  the  categor\'  of  courses,  not  the 
category  of  students.  The  commentators 
explained  that  institutions  maintain 
separate  databases  for  credit  courses  and 
noncredit  courses  and  that  it  would 
create  a  substantial  hardship  if 
institutions  were  required  to  report  for 
both  credit  courses  and  noncredit 
courses.  In  response  to  these  comments, 
and  because  under  section  25A  and  the 
regulations  thereunder  a  student 
enrolled  in  a  postsecondary  degree 
program  is  not  eligible  to  claim  a  Hope 
Scholarship  Credit  (and  may  not  be 
eligible  to  claim  a  Lifetime  Learning 
Credit)  for  noncredit  courses,  the  final 
regulations  adopt  this  recommendation. 
Accordingly,  the  final  regulations 
provide  that  institutions  are  not 
required  to  report  with  respect  to 
courses  for  which  no  academic  credit  is 
offered  by  the  institution,  even  if  the 
student  is  enrolled  in  a  degree  program. 

(Hi)  No  Exception  for  Small  Amounts  of 
.Qualified  Tuition  and  Related  Expenses 

One  commentator  to  the  2002 
proposed  regulations  requested  that  the 
regulations  provide  an  exception  to 
reporting  for  qualified  expenses  of  $100 
or  less.  The  limited  exceptions  to 
required  reporting  are  based  on  the  fact 
that  certain  categories  of  students  may 
not  be  eligible  to  claim  the  education 
tax  credit  and  that  certain  payments 
may  not  be  taken  into  account  in 
calculating  the  amounts  paid  for 
qualified  expenses  for  which  an 
education  tax  credit  is  allowable.  An 
exception  to  reporting  for  small 
amounts  of  qualified  expenses  has  no 
relationship  to  whether  an  education  tax 
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qualified  expenses.  Therefore,  the  final 
regulations  do  not  adopt  this 
recommendation. 

livl  Exception  for  Students  Whose 
Qualified  Expenses  Are  Covered  bv 
Formal  Billing  Arrangement 

The  2002  proposed  regulations 
provide  an  exception  to  reporting  for 
any  student  whose  qualified  expenses 
are  paid  by  the  student's  employer 
through  a  formal  billing  arrangement 
under  which  the  employer's  employees 
attend  the  institution,  the  institution 
bills  only  the  employer,  and  the 
institution  does  not  maintain  a  separate 
account  for  any  employee/student 
Several  commentators  to  the  2002 
proposed  regulations  requested  that  this 
exception  be  expanded  to  include 
formal  billing  arrangements  between 
institutions  and  other  third  party 
payors,  such  as  the  Veterans' 
Administration,  U.S.  Armed  Forces,  and 
other  governmental  and  private 
organizations. 

Under  section  25A  and  the 
regulations  thereunder,  a  taxpayer 
cannot  claim  the  education  tax  credit  for 
educational  expenses  paid  with 
amounts  that  are  excludable  from  gross 
income.  Educational  expenses  paid 
through  a  formal  billing  arrangement 
between  an  institution  and  a 
governmental  entity,  such  as  the 
Veterans'  Administration,  often  are 
excludable  from  the  gross  income  of  the 
individual  student.  Therefore,  the  final 
regulations  expand  the  exception  to 
cover  formal  billing  arrangements 
between  an  institution  and  a 
governmental  entity  under  which  the 
institution  bills  only  the  governmental 
entity  and  does  not  maintain  a  separate 
account  with  respect  to  any  individual 
student.  In  addition,  the  final 
regulations  authorize  the  Commissioner 
to  designate  additional  types  of  formal 
billing  arrangements  for  which  no 
reporting  will  be  required.  It  is 
anticipated  that  any  additional  formal 
billing  arrangements  designated  by  the 
Commissioner  will  be  limited  to 
situations  in  which  the  individual 
students  generally  would  not  be  eligible 
to  claim  an  education  tax  credit  with 
respect  to  the  payments  made  by  the 
institutional  third  party  payor. 

(vl  Family  Educational  Rights  and 
Privacy  Act  and  Optional  Reporting 

The  U.S.  Department  of  Education  has 
previously  determined  that  reporting 
under  section  6050S  does  not  violate  the 
Family  Educational  Rights  and  Privacy 
Act  (FERPA)  (20  U.S.C.  1232g).  Several 
commentators  to  the  2002  proposed 
regulations  requested  clarification  as  to 


ill  institution  that  chooses  to 
report  on  all  students  under  section 
6050S,  even  if  the  regulations  provide 
an  exception  to  required  reporting, 
would  violate  FERPA.  After  the  2002 
proposed  regulations  were  issued,  the 
Treasury  Department  asked  the 
Department  of  Education  to  consider 
whether  its  earlier  determination  would 
extend  to  an  institution  that  chooses  to 
report  on  students  otherwise  covered  by 
an  exception  to  required  reporting.  The 
Department  of  Education  has  recently 
determined  that  an  institution  will  not 
violate  FERPA  if  it  chooses  to  report 
information  on  all  students  in 
accordance  with  section  6050S,  even  if 
the  regulations  provide  an  exception  to 
required  reporting. 

B.  Required  Information  for  Institutions 

(ij  Reporting  Amounts  Billed  in  One 
Year  That  Relate  to  an  Academic  Period 
Thai  Begins  During  the  First  Three 
Months  of  the  Next  Year 

Several  commentators  to  the  2002 
proposed  regulations  requested  that  the 
final  regulations  eliminate  the    - 
requirement  that  institutions  indicate 
that  amounts  reported  as  billed  in  one 
calendar  year  relate  to  qualified 
expenses  for  an  academic  period  that 
begins  during  the  first  three  months  of 
the  next  calendar  year.  The 
commentators  explained  that  most 
institutions  bill  late  in  one  calendar  year 
for  the  qualified  expenses  that  relate  to 
an  academic  period  that  begins  in  the 
first  three  months  of  the  next  calendar 
year.  The  commentators  questioned  the 
usefulness  of  this  information. 

Under  section  25A  and  the 
regulations  thereunder,  the  education 
tax  credit  is  allowable  only  for  amounts 
actually  paid  during  the  calendar  year 
for  an  academic  period  that  begins 
during  the  same  calendar  year  or  during 
the  first  three  months  of  the  next 
calendar  year.  Therefore,  there  may  be 
situations  where  an  institution  reports 
amounts  billed  for  qualified  expenses  in 
one  calendar  year  that  relate  to  an 
academic  period  that  begins  during  the 
first  three  months  of  the  next  calendar 
year,  and  the  taxpayer  pays  the  qualified 
expenses  in  the  next  calendar  year.  In 
this  situation,  the  taxpayer  and  the  IRS 
should  be  advised  that  the  amounts 
reported  as  billed  during  a  calendar  year 
may  not  be  amounts  for  which  the 
taxpayer  may  claim  the  education  tax 
credit  for  that  year.  Therefore,  the  final 
regulations  do  not  adopt  this 
recommendation. 


(it)  Reporting  Requirements  for 
Increases  to  Charges  for  Qualified 
Expenses  and  Grants  Reported  for  a 
Prior  Calendar  Year 

One  commentator  requested 
clarification  as  to  whether  the  2002 
proposed  regulations  purposely  did  not 
require  separate  reporting  for  increases 
to  charges  for  qualified  expenses  and 
grants  reported  by  the  institution  for  a 
prior  calendar  year.  The  amendments  to 
section  6050S  by  Public  Law  107-131 
require  institutions  to  report  the 
aggregate  amount  of  charges  for 
qualified  expenses  and  the  aggregate 
amount  of  grants  administered  and 
processed  during  the  calendar  year. 
These  aggregate  amounts  would  include 
any  increases  in  charges  for  qualified 
expenses  that  relate  to  a  prior  vear  and 
any  increases  in  grants  that  relate  to  a 
prior  year.  Therefore,  no  separate 
reporting  is  required  for  increases  to 
charges  for  qualified  expenses  and 
grants  that  relate  to  a  prior  year. 

liiil  Information  Contact 

The  2002  proposed  regulations 
require  institutions  and  insurers  to 
include  on  the  information  statement 
furnished  to  the  student  the  name, 
address,  and  phone  number  of  the  office 
or  department  within  the  institution  or 
insurer  that  is  the  information  contact. 
Several  commentators  requested  that  the 
regulations  be  revised  to  allow  third 
party  service  providers  that  file 
information  returns  on  behalf  of  the 
institutions  or  the  insurers,  as  well  as  a 
third  party  call  centers,  to  be  designated 
as  the  information  contact.  Consistent 
with  section  6050S(d)(l).  the  final 
regulations  require  institutions  and 
insurers  to  include  the  name,  address, 
and  phone  number  of  the  information 
contact  of  the  person  required  to  file  the 
information  return.  This  provision  does 
not  preclude  any  institution  or  insurer 
that  is  required  to  file  an  information 
return  from  including,  in  addition  to  its 
own  name,  address,  and  phone  number, 
the  name,  address,  and  phone  number 
of  a  third  party  service  provider. 

C.  Information  Reporting  Penalties 

(ij  Filing  Information  Returns  With 
Missing  TlNs 

Several  commentators  to  the  2002 
proposed  regulations  requested  that 
institutions  not  be  required  to  file 
information  returns  and  to  furnish 
information  statements  for  students  who 
refuse  to  provide  their  TINs. 
Information  returns  and  information 
statements  with  missing  TINs  are  useful 
to  both  the  IRS  and  the  taxpayer  in 
verifying  the  amount  of  any  allowable 
education  tax  credit  (as  well  as  other  tax 
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benefits  for  higher  education  expenses). 
Therefore,  the  final  regulations  do  not 
adopt  this  recommendation. 

2.  Requirement  To  File  Information 
Returns  on  Magnetic  Media 

The  final  regulations  amend  the 
regulations  under  section  6011(e)  to 
require  institutions  and  insurers  who 
are  required  to  file  250  or  more  Forms 
1098-T.  "Tuition  Statement."  to  file  on 
magnetic  media. 

SpcM  idl  Analyses 

It  nas  bi'en  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  A  final  regulatory 
flexibility  analysis  has  been  prepared 
for  the  collection  of  information  in  this 
Treasury  decision.  This  analysis  is  set 
forth  in  this  preamble  under  the  heading 
"Final  Regulatory  Flexibility  Analysis." 
Pursuant  to  section  7805(f)  of  the  Code, 
the  proposed  regulations  preceding 
these  regulations  were  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  busines*; 

Final  Regulatory  Flexibility  Anai\si!5 

The  collection  of  information 
contained  in  §  1.6050S-1  is  needed  to 
assist  the  IRS  and  taxpayers  in 
determining  the  amount  of  any 
education  tax  credit  allowable  under 
section  25A  (as  well  as  other  tax 
benefits  for  higher  education  expenses). 
The  objectives  of  these  final  regulations 
are  to  provide  uniform,  practicable,  and 
administrable  rules  under  section 
6050S.  The  types  of  small  entities  to 
which  the  regulations  may  apply  are 
small  eligible  educational  institutions 
(such  as  colleges  and  universities)  and 
certain  insurers  who  reimburse 
educational  expenses. 

There  are  no  known  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  these 
regulations.  The  regulations  are 
considered  to  have  the  least  economic 
impact  on  small  entities  of  all 
alternatives  considered. 

Moreover,  the  regulations  requiring 
filing  Forms  1098-T  on  magnetic  media 
impose  no  additional  reporting  or 
record  keeping  and  only  prescribe  the 
method  of  filing  information  returns 
that  are  already  required  to  be  filed. 
Further,  these  regulations  are  consistent 
with  the  statutory  requirement  that  an 
institution  or  insurer  is  not  required  to 
file  Forms  1098-T  on  magnetic  media 
unless  required  to  file  at  least  250  or 


more  returns  during  the  year.  Finally, 
the  economic  impact  caused  by 
requiring  Forms  1098-T  on  magnetic 
media  should  be  minimal  because  most 
institutions'  or  insurers'  operations  are 
computerized.  Even  if  their  operations 
are  not  computerized,  the  incremental 
cost  of  magnetic  media  reporting  should 
be  minimal  in  most  cases  because  of  the 
availability  of  computer  service  bureaus. 
In  addition,  the  existing  regulations 
under  section  6011(e)  provide  that  the 
IRS  may  waive  the  magnetic  media 
filing  requirements  on  a  showing  of 
hardship.  The  waiver  authority  will  be 
exercised  so  as  not  to  unduly  burden 
institutions  and  insurers  lacking  both 
the  necessary  data  processing  facilities 
and  access  at  a  reasonable  cost  to 
computer  service  bureaus. 

Drafting  Intormafion 

The  principal  autlior  of  the 
regulations  is  Tonya  Christianson, 
Office  of  Associate  Chief  Counsel 
(Procedure  and  Administration), 
Administrative  Provisions  and  Judicial 
Practice  Division.  However,  other 
personnel  from  the  IRS  and  the  Treasury- 
Department  participated  in  the 
development  of  the  regulations. 

List  of  Subjpft'i 

26  CFR  Purl  i 

Income  tax.  Reporting  and  record 
keeping  requirements, 

26  CFR  Part  301 

Employment  tax,  Estate  tax.  Excise 
tax.  Gift  tax.  Income  tax.  Penalties. 
Reporting  and  record  keeping 
requirements. 

26  CFR  Part  602 

Reporting  anH  n"  '^rdkpi^pine 

.Adoption  of  Ameudmenls  to  iht- 
Ket^ulations 

Accordingly,  26  CFR  parts  1.  301,  and 
602  are  amended  as  follows: 

PARTI— INCOME  TAX 

1.  The  authority  citation  for  part  1  is 
amended  by  adding  an  entry  in 
numerical  order  to  read  in  part  as 

follow  - 

Authanl\.  JH  U.S.C.  7805  *  *  * 
Section  1 .6050S-1  also  issued  under 
section  26  U.S.C.  6050S(g).*  *  * 

2.  Section  1.6050S-0  is  amended  by 
revising  the  introductory  language  and 
adding  new  entries  for  §  1.6050S-1  to 
read  as  follows: 

§1.6050S-0     Table  of  contents 

This  section  lists  captions  contained 
in  §§  1.6050S-1.  1.6050S-2T,  1.6050S- 
3.  and  1.6050S-4T. 


§  1  6050S-  "      i-'or-nat'O'-  -epo"  ■' c  ';■•■ 
quatrtiec  tuition  anc  'eiatec  e»pef-«>e«> 

(a)  Information  reporting  requirement. 

(1)  In  general. 

(2)  Exceptions. 

(i)  No  reporting  by  institutions  or  insurers  for 

nonresident  alien  individuals, 
(ii)  No  reporting  by  institutions  for  noncredit 

courses. 

(A)  In  general. 

(B)  Academic  credit  defined. 

(C)  Example. 

(iii)  No  reporting  by  institutions  for 

individuals  wliose  qualified  tuition  and 
related  expenses  are  waived  or  are  paid 
with  scholarships. 

(iv)  No  reporting  by  institutions  for 

individuals  whose  qualified  tuition  and 
related  expenses  are  covered  by  a  formal 
billing  arrangement. 

(A)  In  general. 

(B)  Formal  billing  arrangement  defined. 

(b)  Requirement  to  file  return. 

(1)  In  general. 

(2)  Information  reporting  requirements  for 

institutions  that  elect  to  report  payments 

received  for  qualified  tuition  and  related 

expenses, 
(i)  In  general. 

(ii)  Information  included  on  return. 
(iii)  Reportable  amount  of  payments  received 

for  qualified  tuition  and  related  expenses 

during  calendar  year  determined, 
(iv)  Separate  reporting  of  reimbursements  or 

refunds  of  payments  of  qualified  tuition 

and  related  expenses  that  were  reported 

for  a  prior  calendar  year, 
(v)  Payments  received  for  qualified  tuition 

and  related  expenses  determined, 
(vi)  Reimbursements  or  refunds  of  payments 

for  qualified  tuition  and  related  expenses 

determined, 
(vii)  Examples. 

(3)  Information  reporting  requirements  for 

institutions  that  elect  to  report  amounts 

billed  for  qualified  tuition  and  related 

expenses, 
(i)  In  general. 

(ii)  Information  included  on  return, 
(iii)  Reportable  amounts  billed  for  qualified 

tuition  and  related  expenses  during 

calendar  year  determined, 
(iv)  Separate  reporting  of  reductions  made  to 

amounts  billed  for  qualified  tuition  and 

related  expenses  that  were  reported  for  a 

prior  calendar  year, 
(v)  Examples. 

(4)  Requirements  for  insurers, 
(i)  In  general. 

(ii)  Information  included  on  return. 

(5)  Time  and  place  for  filing  return, 
(i)  In  general. 

(ii)  Return  for  nonresident  alien  individual, 
(iii)  Extensions  of  time. 

(6)  Use  of  magnetic  media. 

(c)  Requirement  to  furnish  statement. 

(1)  In  general. 

(2)  Time  and  manner  for  furnishing 

statement, 
(i)  In  general, 
(ii)  Statement  to  nonresident  alien 

individual, 
(iii)  Extensions  of  time. 
(.1)  Copy  of  Form  1098-T. 

(d)  Special  rules. 

(1)  Enrollment  determined. 
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(2)  Payments  of  qualiPied  tuition  and  related 
expenses  received  or  rollerted  by  one  or 
more  persons. 

(i)  In  general. 

(ii)  Exception. 

(."»)  Governmental  units. 

(e)  Penalty  provisions. 

(1)  Failure  to  file  correct  returns. 

(2)  Failure  to  furnish  rorrecl  information 

statements. 

(3)  Waiver  of  penalties  for  failures  to  inc:Uule 

a  correct  TIN. 
(i)  In  general. 

(ii)  Acting  in  a  responsible  manner, 
(iii)  Manner  of  soliciting  TIN. 

(4)  Failure  to  furnish  TIN. 

(f)  Effective  date. 
***** 

3.  Section  1.6050S-1  is  added  to  read 
as  follows: 

§  1 .6050S-1     Information  reporting  for 
qualified  tuition  and  related  expenses 

(a)  Information  reportnig, 
requirement — (1)  In  general  Except  as 
provided  in  paragraph  (a)(2)  of  this 
section,  any  eligible  educational 
institution  (as  defined  in  section 
25A(f)(2)  and  the  regulations 
thereunder)  (an  institution)  that  enrolls 
(as  determined  under  paragraph  (d)(1)  of 
this  section)  any  individual  for  any 
academic  period  (as  defined  in  the 
regulations  under  section  25A).  and  any 
person  that  is  engaged  in  a  trade  or 
business  of  making  payments  under  an 
insurance  arrangement  as 
reimbursements  or  refunds  (or  other 
similar  amounts)  of  qualified  tuition 
and  related  expenses  (as  defined  in 
section  25A(n(l)  and  the  regulations 
thereunder)  (an  insurer)  must — 

(i)  File  an  information  return,  as 
described  in  paragraph  (b)  of  this 
section,  with  the  Internal  Revenue 
Service  (IRS)  w  ith  respect  to  each 
individual  described  in  paragraph  (b)  of 
this  section;  and 

(ii)  Furnish  a  statement,  as  described 
in  paragraph  (c)  of  this  section,  to  each 
individual  described  in  paragraph  (c)  of 
this  section. 

(2)  Exceptions — (i)  No  reporting  by 
institution  or  insurer  for  nonresident 
alien  individuals.  The  information 
reporting  requirements  of  this  section 
do  not  apply  with  respect  to  any 
individual  who  is  a  nonresident  alien 
(as  defined  in  section  7701(b)  and 
§.301.7701(b)-3  of  this  chapter)  during 
the  calendar  year,  unless  the  individual 
requests  the  institution  or  insurer  to 
report.  If  a  nonresident  alien  individual 
requests  an  institution  or  insurer  to 
report,  the  institution  or  insurer  must 
comply  with  the  requirements  of  this 
section  for  the  calendar  year  with 
respect  to  which  the  request  is  made. 

(ii)  No  reporting  by  institutions  for 
noncredit  courses — (A)  In  general.  The 


information  reporting  requirements  of 
this  section  do  not  apply  with  respect  to 
any  course  for  which  no  academic  credit 
is  offered  by  the  institution. 

(B)  Academic  credit  defined 
Academic  credit  means  credit  offered  by 
an  institution  for  the  completion  of 
course  work  leading  toward  a  post- 
secondary  degree,  certificate,  or  other 
recognized  post-secondary  educational 
credential. 

(C)  Example  The  following  example 
illustrates  the  rules  of  this  paragraph 
(a)(2)(ii): 

Example.  Student  A.  a  medical  doctor, 
takes  a  course  at  University  X's  medical 
school.  Student  A  lakes  the  (  ourse  to  fulfill 
State  Y's  licensing  requirement  that  medical 
doctors  attend  continuing  medical  education 
courses  each  year.  Student  A  is  not  enrolled 
in  a  degree  program  at  University  X  and  takes 
the  medical  course  through  University  X's 
continuing  professional  educ;ation  division. 
Universit\  X  does  not  offer  credit  toward  a 
post-secondary  degree  on  an  academic 
transcript  for  the  completion  of  the  course 
but  gives  Student  A  a  certificate  of 
attendance  upon  completion.  Under  this 
paragraph  (a)(2)(ii).  University  X  is  not 
subject  to  the  information  reporting 
requirements  of  section  6050S  and  this 
section  for  the  medical  education  course 
taken  by  Student  A. 

(iii)  No  reporting  by  institutions  for 
individuals  whose  qualified  tuition  and 
related  expenses  are  waived  or  are  paid 
with  scholarships.  The  information 
reporting  requirements  of  this  section 
do  not  apply  with  respect  to  any 
individual  whose  qualified  tuition  and 
related  expenses  are  waived  in  their 
entirety  or  are  paid  entirely  with 
scholarships. 

(iv)  No  reporting  by  institutions  for 
individuals  whose  qualified  tuition  and 
related  expenses  are  covered  by  a 
formal  billing  arrangement —  (A)  In 
general.  The  information  reporting 
requirements  of  this  section  do  not 
apply  with  respect  to  any  individual 
whose  qualified  tuition  and  related 
expenses  are  covered  by  a  formal  billing 
arrangement  as  defined  in  paragraph 
(a)(2)(iv)(B)  of  this  section. 

(B)  Formal  billing  arrangement 
defined  A  formal  billing  arrangement 
means — 

(2)  An  arrangement  in  which  the 
institution  bills  only  an  employer  for 
education  furnished  by  the  institution  to 
an  individual  who  is  the  employer's 
employee  and  does  not  maintain  a 
separate  financial  account  for  that 
individual: 

(2)  An  arrangement  in  which  the 
institution  bills  only  a  governmental 
entity  for  education  furnished  by  the 
institution  to  an  individual  and  does  not 
maintain  a  separate  financial  account 
for  that  individual;  or 


[3]  Any  other  similar  arrangement  in 
which  the  institution  bills  only  an 
institutional  third  party  for  education 
furnished  to  an  individual  and  does  not 
maintain  a  separate  financial  account 
for  that  individual,  but  only  if 
designated  as  a  formal  billing 
arrangement  by  the  Commissioner  in 
published  guidance  of  general 
applicability  or  in  guidance  directed  to 
participants  in  specific  arrangements. 

(b)  Requirement  to  file  return — (1)  In 
general.  Institutions  may  elect  to  report 
either  the  information  described  in 
paragraph  (b)(2)  of  this  section,  or  the 
information  described  in  paragraph 
(b)(3)  of  this  section.  Once  an  institution 
elects  to  report  under  either  paragraph 
(b)(2)  or  (3)  of  this  section,  the 
institution  must  use  the  same  reporting 
method  for  all  calendar  years  in  which 
it  is  required  to  file  returns,  unless 
permission  is  granted  to  change 
reporting  methods.  Peiragraph  (b)(2)  of 
this  section  requires  institutions  to 
report,  among  other  information, -the 
amount  of  payments  received  during  the 
calendar  year  for  qualified  tuition  and 
related  expenses.  Institutions  must 
report  separately  adjustments  made 
during  the  calendar  year  that  relate  to 
payments  received  for  qualified  tuition 
and  related  expenses  that  were  reported 
for  a  prior  calendar  year.  For  purposes 
of  paragraph  (b)(2)  of  this  section,  an 
adjustment  made  to  payments  received 
means  a  reimbursement  or  refund. 
Paragraph  (b)(3)  requires  institutions  to 
report,  among  other  information,  the 
amounts  billed  during  the  calendar  year 
for  qualified  tuition  and  related 
expenses.  Institutions  must  report 
separately  adjustments  made  during  the 
calendar  year  that  relate  to  amounts 
billed  for  qualified  tuition  and  related 
expenses  that  were  reported  for  a  prior 
calendar  year.  For  purposes  of 
paragraph  (b)(3)  of  this  section,  an 
adjustment  made  to  amounts  billed 
means  a  reduction  in  charges.  Insurers 
must  report  the  information  described 
in  paragraph  (b)(4)  of  this  section. 

(2)  Information  reporting 
requirements  for  institutions  that  elect 
to  report  payments  received  for 
qualified  tuition  and  related  expenses — 
(i)  In  general.  Except  as  provided  in 
paragraph  (a)(2)  of  this  section,  an 
institution  reporting  payments  received 
for  qualified  tuition  and  related 
expenses  must  file  an  information 
return  with  the  IRS  on  Form  1098-T, 
"Tuition  Statement,"  with  respect  to 
each  individual  enrolled  (as  determined 
in  paragraph  (d)(1)  of  this  section)  for  an 
academic  period  beginning  during  the 
calendar  year  or  during  a  prior  calendar 
year  and  for  whom  a  transaction 
described  in  paragraphs  (b)(2)(ii)(C),  (E), 
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(F)  or  (G)  of  this  section  is  made  during 
the  calendar  year.  An  institution  may 
use  a  substitute  Form  1098-T  if  the 
substitute  form  complies  with 
applicable  revenue  procedures  relating 
to  substitute  forms  (see  §601. 601(d)(2) 
of  this  chapter). 

(ii)  Information  included  on  return. 
An  institution  reporting  payments 
received  for  qualified  tuition  and  related 
expenses  must  include  on  Form  1098- 

T^ 

(A)  The  name,  address,  and  taxpayer 
identification  number  (TIN)(as  defined 
in  section  7701(a)(41))  of  the  institution; 

(B)  The  name,  address,  and  TIN  of  the 
individual  who  is,  or  has  been,  enrolled 
bv  the  institution; 

(C)  The  amount  of  payments  of 
qualified  tuition  and  related  expenses 
that  the  institution  received  from  any 
source  with  respect  to  the  individual 
during  the  calendar  year; 

(D)  An  indication  by  the  institution 
whether  any  payments  received  for 
qualified  tuition  and  related  expenses 
reported  for  the  calendar  year  relate  to 
an  academic  period  that  begins  during 
the  first  three  months  of  the  next 
calendar  year; 

(E)  The' amount  of  any  scholarships  or 
grants  for  the  payment  of  the 
individual's  costs  of  attendance  that  the 
institution  administered  and  processed 
during  the  calendar  year; 

(F)  The  amount  of  any 
reimbursements  or  refunds  of  qualified 
tuition  and  related  expenses  made 
during  the  calendar  year  with  respect  to 
the  individual  that  relate  to  payments  of 
qualified  tuition  and  related  expenses 
that  were  reported  by  the  institution  for 
a  prior  calendar  year: 

(G)  The  amount  of  any  reductions  to 
the  amount  of  scholarships  or  grants  for 
the  payment  of  the  individual's  costs  of 
attendance  that  were  reported  by  the 
institution  with  respect  to  the 
individual  for  a  prior  calendar  year; 

(H)  A  statement  or  other  indication 
showing  whether  the  individual  was 
enrolled  for  at  least  half  of  the  normal 
full-time  work  load  for  the  course  of 
studv  the  individual  is  pursuing  for  at 
least  one  academic  period  that  begins 
during  the  calendar  year  (see  section 
25A  and  the  regulations  thereunder); 

(I)  A  statement  or  other  indication 
showing  whether  the  individual  was 
enrolled  in  a  program  leading  to  a 
graduate-level  degree,  graduate-level 
certificate,  or  other  recognized  graduate- 
level  educational  credential;  and 

(I)  Any  other  information  required  by 
Form  1098-T  and  its  instructions. 

(iii)  Reportable  amount  of  payments 
received  for  qualified  tuition  and  related 
expenses  during  calendar  year 
determined.  The  amount  of  payments 


received  for  qualified  tuition  and  related 
expenses  with  respect  to  an  individual 
during  the  calendar  year  that  is 
reportable  on  Form  1098-T  is 
determined  by  netting  the  amount  of 
payments  received  (as  defined  in 
paragraph  (b)(2)(v)  of  this  section)  for 
qualified  tuition  and  related  expenses 
during  the  calendar  year  against  any 
reimbursements  or  refunds  (as  defined 
in  paragraph  (b)(2)(vi)  of  this  section) 
made  during  the  calendar  year  that 
relate  to  payments  received  for  qualified 
tuition  and  related  expenses  during  the 
same  calendar  year. 

(iv)  Separate  reporting  of 
reimbursements  or  refunds  of  payments 
of  qualified  tuition  and  related  expenses 
that  were  reported  for  a  prior  calendar 
year.  An  institution  must  separately 
report  on  Form  1098-T  any 
reimbursements  or  refunds  (as  defined 
in  paragraph  (b)(2)(vi)  of  this  section) 
made  during  the  current  calendar  year 
that  relate  to  payments  of  qualified 
tuition  and  related  expenses  that  were 
reported  by  the  institution  for  a  prior 
calendar  year.  Such  reimbursements  or 
refunds  shall  not  be  netted  against  th6 
payments  received  for  qualified  tuition 
and  related  expenses  during  the  current 
calendar  year. 

(v)  Payments  received  for  qualified 
tuition  and  related  expenses 
determined.  For  purposes  of 
determining  the  amount  of  payments 
received  for  qualified  tuition  and  related 
expenses  during  a  calendar  year, 
payments  received  with  respect  to  an 
individual  during  the  calendar  year 
from  any  source  (except  for  any 
scholarship  or  grant  that,  by  its  terms, 
must  be  applied  to  expenses  other  than 
qualified  tuition  and  related  expenses, 
such  as  room  and  board)  are  treated  as 
payments  of  qualified  tuition  and 
related  expenses  up  to  the  total  amount 
billed  by  the  institution  for  such 
expenses.  For  purposes  of  this  section, 
a  payment  includes  any  positive 
account  balance  (such  as  any 
reimbursement  or  refund  credited  to  an 
individual's  account)  that  an  institution 
applies  toward  current  charges. 

(vi)  Reimbursements  or  refunds  of 
payments  for  qualified  tuition  and 
related  expenses  determined.  For 
purposes  of  determining  the  amount  of 
reimbursements  or  refunds  made  of 
payments  received  for  qualified  tuition 
and  related  expenses,  any 
reimbursement  or  refund  made  with  ' 
respect  to  an  individual  during  a 
calendar  year  (except  for  any  refund  of 
a  scholarship  or  grant  that,  by  its  terms, 
was  required  to  be  applied  to  expenses 
other  than  qualified  tuition  and  related 
expenses,  such  as  room  and  board)  is 
treated  as  a  reimbursement  or  refund  of 


payments  for  qualified  tuition  and 
related  expenses  up  to  the  amount  of 
any  reduction  in  charges  for  such 
expenses.  For  purposes  of  this  section, 
a  reimbursement  or  refund  includes 
amounts  that  an  institution  credits  to  an 
individual's  account,  as  well  as  amounts 
disbursed  to,  or  on  behalf  of,  the 
individual. 

(vii)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (b)(2): 

Example  1.  (i)  In  early  August  2003, 
University  X  bills  enrolled  Student  A 
$10,000  for  qualified  tuition  and  related 
expenses  and  S6.000  for  room  and  board  for 
the  2003  Fall  semester.  In  late  August  2003. 
Student  A  pays  Sll.OOO  to  University  X.  In 
earlv  September  2003.  Student  A  drops  to 
half-time  enrollment  for  the  2003  Fall 
semester.  In  late  September  2003.  University 
X  credits  $5,000  to  Student  As  account, 
reflecting  a  $.').000  reduction  in  charges  for 
qualified  tuition  and  related  expenses.  In  late 
September  2003,  University  X  applies  the 
$5,000  positive  account  balance  toward 
current  charges. 

(ii)  Under  paragraph  (b)(2)(v)  of  this 
section,  the  $11,000  payment  is  treated  as  a 
payment  of  qualified  tuition  and  related 
expenses  up  to  the  SIO.OOO  billed  for 
q^ualified  tuition  and  related  expenses.  Under 
paragraph  (b)(2)(vi)  of  this  section,  the  $5,000 
credited  to  the  sludenfs  account  is  treated  as 
a  reimbursement  or  refund  of  payments  for 
qualified  tuition  and  related  expenses, 
because  the  current  year  charges  for  qualified 
tuition  and  related  expenses  were  reduced  by 
$5,000.  Under  paragraph  (b)(2)(iii)  of  this 
section.  University  X  is  required  to  net  the 
$10,000  payment  received  for  qualified 
tuition  and  related  expenses  during  2003 
against  the  S5.000  reimbursement  or  refund 
of  payments  ret:eived  for  qualified  tuition 
and  related  expenses  during  2003  Therefore, 
Institution  X  is  required  to  report  $5,000  of 
payments  received  for  qualified  tuition  and 
related  expenses  during  2003. 

Example  2.  (i)  The  facts  are  the  same  as  in 
Exampie  1,  except  that  Student  A  pays  the 
full  $16,000  in  late  August  2003.  In  late 
September  2003.  University  X  reduces  the 
tuition  charges  by  $5,000  and  issues  a  $5,000 
refund  to  Student  A. 

(ii)  Under  paragraph  (b)(2)(v)  of  this 
section,  the  $16,000  payment  is  treated  as  a 
payment  of  qualified  tuition  and  related 
expenses  up  to  the  $10,000  billed  for 
qualified  tuition  and  related  expenses.  Under 
paragraph  (b)(2)(vl)  of  this  section,  the  $5,000 
refund  is  treated  as  reimbursement  or  rsfund 
of  payments  for  qualified  tuition  and  related 
expenses,  because  the  current  year  charges 
for  qualified  tuition  and  related  expenses 
were  reduced  by  $5,000.  Under  paragraph 
(b)(2)(iii)  of  this  section.  University  X  is 
required  to  net  the  $10,000  payment  received 
for  qualified  tuition  and  related  expenses 
during  2003  against  the  $5,000 
reimbursement  or  refund  of  payments 
received  for  qualified  tuition  and  related 
expenses  during  2003.  Therefore.  Institution 
X  is  required  to  report  $5,000  of  payments 
received  for  qualified  tuition  and  related 
expenses  during  2003. 
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Exaniplf  1.  (except  ihal  Sludeiil  A  i.s  tinnilli'd 
full-lime.  and.  in  early  ,SepU;ml)er  2()0;». 
Sluilenl  A  decides  to  live  al  home  with  her 
parents.  In  lale  .September  200;{.  University  X 
adjusts  .Sluilenl  A's  account  Id  eliminate 
room  and  hoard  charges  and  i.ssues  a  SI. MOO 
refinid  to  .Student  A. 

(ii)  I  'nder  paragrapii  |h)(2)| v)  uf  this 
section,  the  SI  1.000  payment  is  treated  as  a 
payment  of  qualilMfd  tuition  and  related 
expen.ses  up  to  the  SlO.OOO  hilled  for 
(jualified  luiliim  and  related  expenses.  Under 
jiaragraph  (h)(2)(vi)  of  this  section.  iheSl.OOO 
refund  is  not  treated  as  reimbursement  or 
refund  of  payments  for  qualified  tuition  and 
related  expenses,  because  there  is  no 
reduriiun  in  charges  for  qualified  tuition  and 
related  expenses.  Therefore,  under  paragraph 
(h)(2)(iii)  of  this  se<  tion.  Univi-rsity  X  is 
riH|uir<!d  to  report  SlO.OOO  of  pavments 
received  for  qualified  tuition  and  related 
expenses  during  2003. 

Ex(iiii[)h  4.  (i)  In  earlv  December  2003. 
C:(illege  Y  bills  enrolled  Student  B  $10,000 
lor  (jualified  tuition  and  related  expenses  and 
SK.OOO  for  room  and  board  for  the  2004 
-Spring  semester.  In  lale  Uticembi^r  2003, 
Student  B  pays  SlO.OOO.  in  tnid-|ainiarv 
2004.  after  the  2004  Spring  semester  classes 
f)(!gin.  Student  H  drops  to  half-lime 
enrullment.  In  mid-)anuary  2004.  College  Y 
(  redits  Student  Bs  a<:coun!  with  S.'i.OOO. 
retlecting  a  S.'i.OOO  reduction  in  charges  for 
(pialified  tuition  and  related  expenses,  but 
dot-s  not  issue  a  refund  to  Student  B.  In  earlv 
.\ugust  2004.  College  Y  bills  Student  B 
SlO.OOO  for  qualified  tuition  ami  related 
expenses  SH.OOO  for  room  and  board  for  the 
2004  f'all  semester.  In  earlv  .September  2004. 
College  Y  applies  the  S.'i,000  positive  account 
balance  toward  Student  Bs  SlH.OOO  bill  for 
the  2004  Kail  semesttT.  In  late  St^plemlmr 
2004.  Student  B  pays  SB.OOO  towards  the 
charges. 

(ii)  In  the  n^iorting  for  calendar  year  2003. 
under  paragraph  (b)(2)(v)  of  this  section,  the 
SIH.OOO  payment  in  December  2003  is  treated 
as  a  payment  of  qualified  tuition  and  related 
expenses  up  to  the  $10,000  billed  for 
(pialified  tuition  and  related  expenses.  Under 
paragraph  (b)(2)(iii)  of  this  section.  (College  Y 
is  required  to  report  $10,000  of  payments 
received  for  qualified  tuition  and  related 
expenses  during  2003.  In  addition.  (College  Y 
is  required  to  indicate  that  the  payments 
reported  for  2003  relate  to  an  academic 
period  that  begins  during  the  first  three 
months  of  the  next  calendar  year. 

(iii)  In  the  reporting  for  calendar  year  2004. 
under  paragraph  (b)(2)(vi)  of  this  se<:tion.  the 
S.'i.OOO  credited  to  Student  Bs  account  is 
treated  as  a  reimbursement  or  refund  of 
qualified  tuition  and  related  expenses, 
because  the  c:harges  for  qualified  tuition  and 
related  expenses  were  reduced  by  $5,000, 
Under  paragraph  |b|(2)(iv)  of  this  section,  the 
S.'i.OOO  reimbursement  or  refund  of  qualified 
tuition  and  related  expenses  must  be 
separately  reported  on  Form  1098-T  be<:ause 
it  relates  to  payments  of  qualified  tuition  and 
related  expenses  reported  by  Clollege  Y  for 
2003   Under  paragraph  (b)(2)(v)  of  this 
so<:tion.  the  S.'i.OOO  positive  account  balance 
that  is  applied  toward  charges  for  the  2004 
Fall  semester  is  treated  as  a  payment. 


,  I  ■    .  i  M.    .    Ml.  _,.    i  M'ceived  total  payments 
of  SI  1 .000  during  2004  (the  S.'i.OOO  credit 
plus  the  .So. 000  pavmtml).  Under  paragraph   - 
(b)(2)(v)  of  this  section,  the  SI  1 .000  of  total 
payments  are  treated  as  a  payment  of 
qualified  tuition  and  related  expenses  up  to 
the  SlO.OOO  billed  for  such  expenses. 
Therefore,  for  2004.  College  Y  is  required  to 
report  SlO.OOO  of  payments  received  for 
(jualified  tuition  aiut  related  expenses  during 
2004  and  a  $5,000  refund  of  payments  of 
qualified  tuition  and  related  expenses 
reported  for  2003 

(3)  Information  reporting 
requirements  for  institutions  that  elect 
to  report  amounts  billed  for  qualified 
tuition  and  related  expenses — (i)  In 
fieneral.  Except  as  provided  in 
paragraph  (a)(2)  of  this  section,  an 
institution  reporting  amounts  billed  for 
qualified  tuition  and  related  expenses 
must  file  an  information  return  on  Form 
1098-T  with  respect  to  each  individual 
enrolled  (as  determined  in  paragraph 
(d)(1)  of  this  section)  for  an  academic 
period  beginning  during  the  calendar 
year  or  during  a  prior  calendar  year  and 
for  whom  a  transaction  described  in 
paragraphs  (b)(3)(ii)(C).  (E).  (F)  or  (G)  of 
this  section  is  made  during  the  calendar 
year.  An  institution  may  use  a  substitute 
Form  1098-T  if  the  substitute  form 
complies  with  applicable  revenue 
procedures  relating  to  substitute  forms 
(see  §601.601  (d)(2)  of  this  chapter). 

(ii)  Information  included  on  return. 
An  institution  reporting  amounts  billed 
for  qualified  tuition  and  related 
expenses  mu.st  include  on  Form  1098- 
T— 

(A)  The  name,  address,  and  taxpayer 
identification  number  (TIN)(as  defined 
in  section  7701(a)(41))  of  the  institution; 

(B)  The  name,  address,  and  TIN  of  the 
individual  who  is,  or  has  been,  enrolled 
by  the  institution; 

(C)  The  amount  billed  for  qualified 
tuition  and  related  expenses  with 
respect  to  the  individual  during  the 
calendar  year: 

(D)  An  indication  by  the  institution 
whether  any  amounts  billed  for 
qualified  tuition  and  related  expenses 
reported  for  the  calendar  year  relate  to 
an  academic  period  that  begins  during 
the  first  three  months  of  the  next 
calendar  year; 

(E)  The  amount  of  any  scholarships  or 
grants  for  the  payment  of  the 
individual's  costs  of  attendance  that  the 
institution  administered  and  processed 
during  the  calendar  year; 

(F)  The  amount  of  any  reductions  in 
charges  made  during  the  calendar  year 
with  respect  to  the  individual  that  relate 
to  amounts  billed  for  qualified  tuition 
and  related  expenses  that  were  reported 
by  the  institution  for  a  prior  calendar 
year; 


(G)  The  amount  of  any  reductiuio  in 
the  amount  of  scholarships  or  grants  for 
the  payment  of  the  individual's  costs  of 
attendance  that  were  reported  by  the 
institution  with  respect  to  the 
individual  for  a  prior  calendar  year; 

(H)  A  statement  or  other  indication 
showing  whether  the  individual  was 
enrolled  for  at  least  half  of  the  normal 
full-time  work  load  for  the  course  of 
study  the  individual  is  pursuing  for  at 
least  one  academic  period  that  begins 
during  the  calendar  year  (see  section 
25A  and  the  regulations  thereunder); 

(I)  A  statement  or  other  indication 
showing  whether  the  individual  was 
enrolled  in  a  program  leading  to  a 
graduate-level  degree,  graduate-level 
certificate,  or  other  recognized  graduate- 
level  educational  credential;  and 

(J)  Any  other  information  required  by 
Form  1098-T  and  its  instructions. 

(iii)  Reportable  amounts  billed  for 
qualified  tuition  and  related  expenses 
during  calendar  year  determined.  The 
amount  billed  for  qualified  tuition  and 
related  expenses  with  respect  to  an 
individual  during  the  calendar  year  that 
is  reportable  on  F'orm  1098-T  is 
determined  by  netting  the  amounts 
billed  for  qualified  tuition  and  related 
expenses  during  the  calendar  year 
against  any  reductions  in  charges  for 
qualified  tuition  and  related  expenses 
made  during  the  calendar  year  that 
relate  to  amounts  billed  for  qualified 
tuition  and  related  expenses  during  the 
same  calendar  year. 

(iv)  Separate  reporting  of  reductions 
made  to  amounts  billed  for  qualified 
tuition  and  related  expenses  that  were 
reported  for  a  prior  calendar  year.  An 
institution  must  separately  report  on 
Form  1098-T  any  reductions  in  charges 
made  during  the  current  calendar  year 
that  relate  to  amounts  billed  for 
qualified  tuition  and  related  expenses 
that  were  reported  by  the  institution  for 
a  prior  calendar  year.  Such  reductions 
shall  not  be  netted  against  amounts 
billed  for  qualified  tuition  and  related 
expenses  during  the  current  calendar 
year. 

(v)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph 
(b)(3): 

Example  1.  (i)  In  early  August  2003, 
University  X  bills  enrolled  Student  A 
SlO.OOO  for  qualified  tuition  and  related 
expenses  and  S6.000  for  room  and  board  for 
the  2003  Fall  semester  In  late  .August  2003, 
Student  A  pays  $11. 000  to  University  X.  In 
early  September  2003.  Student  A  drops  to 
half-lime  enrollment  for  the  2003  Fall 
semester.  In  late  .September  2003.  University 
X  adjusts  Student  A's  account  and  reduces 
the  charges  for  qualified  tuition  and  related 
expenses  by  S5.000  to  refiec:!  half-time 
enrollment.  In  late  September  2003. 
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University  X  applies  the  S5,000  account 
balance  toward  current  charges. 

(ii)  Under  paragraph  (b)(3)(iii)  of  this 
section.  University  X  is  required  to  net  the 
SlO.OOO  amount  of  qualified  tuition  and 
related  expenses  billed  during  2003  against 
the  S5.000  reduction  in  charges  for  qualified 
tuition  and  related  expenses  during  2003. 
Therefore.  Institution  X  is  required  to  report 
S5.000  in  amounts  billed  for  qualified  tuition 
and  related  expenses  during  2003. 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1.  except  that,  in  addition,  in  early 
December  2003.  College  X  bills  Student  A 
SlO.OOO  for  qualified  tuition  and  related 
expenses  and  SB.OOO  for  room  and  board  for 
the  2004  Spring  semester.  In  early  )anuary 
2004.  Student  A  pays  $16,000.  In  mid- 
January  2004.  after  the  2004  Spring  semester 
classes  begin.  Student  A  drops  to  half-time 
enrollment.  In  mid-)anuary  2004.  College  X 
credits  $5,000  to  Student  As  account, 
reflecting  a  S5.000  reduction  in  charges  for 
qualified  tuition  and  related  expenses,  but 
does  not  issue  a  refund  check  to  Student  A. 
In  early  Augijst  2004.  College  X  bills  Student 
A  $10,000  for  qualified  tuition  and  related 
expenses  and  S6.000  for  room  and  board  for 
the  2004  Fall  semester.  In  early  September 
2004,  College  X  applies  the  $5,000  positive 
account  balance  toward  Student  A's  $16,000 
bill  for  the  2004  Fall  semester.  In  late 
September  2004.  Student  A  pays  $6,000 
toward  the  charges. 

(ii)  In  the  reporting  for  calendar  year  2003. 
under  paragraph  (b)(3)(iii)  of  this  section. 
College  X  is  required  to  report  $15,000 
amounts  billed  for  qualified  tuition  and 
related  expenses  during  2003  ($5,000  for  the 
2003  Fall  semester  and  $10,000  for  the  2004 
Spring  semester).  In  addition.  College  X  is 
required  to  indicate  that  some  of  the  amounts 
billed  for  qualified  tuition  and  related 
expenses  reported  for  2003  relate  to  an 
academic  period  that  begins  during  the  first 
three  months  of  the  next  calendar  year. 

(iii)  In  the  reporting  for  calendar  year  2004. 
under  paragraph  (b)(3)(iv)  of  this  section,  the 
$5,000  reduction  in  charges  for  qualified 
tuition  and  related  expenses  must  be 
separately  reported  on  F'orm  1098-T  because 
it  relates  to  amounts  billed  for  qualified 
tuition  and  related  expenses  that  were 
reported  by  College  X  for  2003.  Under 
paragraph  (b)(3)(iii)  of  this  section.  College  X 
as  required  to  report  $10,000  in  amounts 
billed  for  qualified  tuition  and  related 
expenses  during  2004. 

(4)  Requirements  for  insurers — (i)  In 
general.  Except  as  otherwise  provided 
in  this  section,  an  insurer  must  file  an 
information  return  for  each  individual 
with  respect  to  whom  reimbursements 
or  refunds  of  qualified  tuition  and 
related  expenses  are  made  during  the 
calendar  year  on  Form  1098-T.  An 
insurer  may  use  a  substitute  Form  1098- 
T  if  the  substitute  form  complies  with 
applicable  revenue  procedures  relating 
to  substitute  forms  (see  §601. 601  (d)(2) 
of  this  chapter). 

(ii)  Information  included  on  return. 
An  insurer  must  include  on  Form  1098- 
T— 


(A)  The  name,  address,  and  taxpayer 
identification  number  (TIN)  (as  defined 
in  section  7701(a)(41))  of  the  insurer; 

(B)  The  name,  address,  and  TIN  of  the 
individual  with  respect  to  whom 
reimbursements  or  refunds  of  qualified 
tuition  and  related  expenses  were  made; 

(C)  The  aggregate  amount  of 
reimbursements  or  refunds  of  qualified 
tuition  and  related  expenses  that  the 
insurer  made  with  respect  to  the 
individual  during  the  calendar  year;  and 

(D)  Any  other  information  required  by 
Form  1098-T  and  its  instructions. 

(5)  Time  and  place  for  filing  return — 
(i)  In  general.  Except  as  provided  in 
paragraphs  (b)(5)(ii)  and  (iii)  of  this 
section.  Form  1098-T  must  be  filed  on 
or  before  February  28  (March  31  if  filed 
electronically)  of  the  year  following  the 
calendar  year  in  which  payments  were 
received,  or  amounts  were  billed,  for 
qualified  tuition  or  related  expenses,  or 
reimbursements,  refunds,  or  reductions 
of  such  amounts  were  made.  An 
institution  or  insurer  must  file  Form 
1098-T  with  the  IRS  according  to  the 
instructions  to  Form  1098-T. 

(ii)  Return  for  nonresident  alien 
individual.  In  general,  an  institution  or 
insurer  is  not  required  to  file  a  return  on 
behalf  of  a  nonresident  alien  individual. 
However,  if  a  nonresident  alien 
individual  requests  an  institution  or 
insurer  to  report,  the  institution  or 
insurer  must  file  a  return  described  in 
paragraph  (b)  of  this  section  with  the 
IRS  on  or  before  the  date  prescribed  in 
paragraph  (b){5)(i)  of  this  section,  or  on 
or  before  the  thirtieth  day  after  the 
request,  whichever  is  later. 

(iii)  Extensions  of  time.  The  IRS  may 
grant  an  institution  or  insurer  an 
extension  of  time  to  file  returns  required 
in  this  section  upon  a  showing  of  good 
cause.  See  General  Instructions  for 
Forms  1099  series,  1098  series,  5498 
series,  and  W-2G,  'Certain  Gambling 
Winnings,  "  and  applicable  revenue 
procedures  for  rules  relating  to 
extensions  of  time  to  file  [see 
§  601 .601  (d)(2)  of  this  chapter). 

(6)  Use  of  magnetic  media.  See 
section  6011(e)  and  §  301.6011-2  of  this 
chapter  for  rules  relating  to  the 
requirement  to  file  Forms  1098-T  on 
magnetic  media. 

(c)  Requirement  to  furnish 
statement — (1)  In  general.  An  institution 
or  insurer  must  furnish  a  statement  to 
each  individual  for  whom  it  is  required 
to  file  a  Form  1098-T.  The  statement 
must  include — 

(i)  The  information  required  under 
paragraph  (b)  of  this  section; 

(iij  A  legend  that  identifies  the 
statement  as  important  tax  information 
that  is  being  furnished  to  the  IRS; 

(iii)  Instructions  that — 


(A)  State  that  the  statement  reports 
either  total  payments  received  by  the 
institution  for  qualified  tuition  and 
related  expenses  during  the  calendar 
year,  or  total  amounts  billed  by  the 
institution  for  qualified  tuition  and 
related  expenses  during  the  calendar 
year,  or  the  total  reimbursements  or 
refunds  made  by  the  insurer; 

(B)  State  that,  under  section  25A  and 
the  regulations  thereunder,  the  taxpayer 
may  claim  an  education  tax  credit  only 
with  respect  to  qualified  tuition  and 
related  expenses  actually  paid  during 
the  calendar  year;  and  that  the  taxpayer 
may  not  be  able  to  claim  an  education 
tax  credit  with  respect  to  the  entire 
amount  of  payments  received,  or 
amounts  billed,  for  qualified  tuition  and 
related  expenses  reported  for  the 
calendar  year; 

(C)  State  that  the  amount  of  any 
scholarships  or  grants  reported  for  the 
calendar  year  and  other  similar  amounts 
not  reported  (because  they  are  not 
administered  and  processed  by  the 
institution)  may  reduce  the  amount  of 
any  allowable  education  tax  credit  for 
the  taxable  year: 

(D)  State  that  the  amount  of  any 
reimbursements  or  refunds  of  payments 
received,  or  reductions  in  charges,  for 
qualified  tuition  and  related  expenses, 
or  any  reductions  to  the  amount  of 
scholarships  or  grants,  reported  by  the 
institution  with  respect  to  the 
individual  for  a  prior  calendar  year  may 
affect  the  amount  of  any  allowable 
education  tax  credit  for  the  prior 
calendar  year  (and  may  result  in  an 
increase  in  tax  liability  for  the  year  of 
the  refund); 

(E)  State  that  the  amount  of  any 
reimbursements  or  refunds  of  qualified 
tuition  and  related  expenses  reported  by 
an  insurer  may  reduce  the  amount  of  an 
allowable  education  tax  credit  for  a 
taxable  year  (and  may  result  in  an 
increase  in  tax  liability  for  the  year  of 
the  refund); 

(F)  State  that  the  taxpayer  should  refer 
to  relevant  IRS  forms  and  publications, 
and  should  not  refer  to  the  institution  or 
the  insurer,  for  explanations  relating  to 
the  eligibility  requirements  for,  and 
calculation  of,  any  allowable  education 
tax  credit;  and 

(G)  Include  the  name,  address,  and 
phone  number  of  the  information 
contact  of  the  institution  or  insurer  that 
filed  the  Form  1098-T. 

(2)  Time  and  manner  for  furnishing 
statement — (i)  In  general.  Except  as 
provided  in  paragraphs  (c)(2)(ii)  and  (iii) 
of  this  section,  an  institution  or  insurer 
must  furnish  the  statement  described  in 
paragraph  (c)(1)  of  this  section  to  each 
individual  for  whom  it  is  required  to  file 
a  return,  on  or  before  January  31  of  the 
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which  payments  were  received,  or 
amounts  were  billed,  for  qualified 
tuition  and  related  expenses,  or 
reimbursements,  refunds,  or  reductions 
of  such  amounts  were  made.  If  mailed, 
the  statement  must  be  sent  to  the 
individual's  permanent  address,  or  the 
individual's  temporary  address  if  the 
institution  or  insurer  does  not  know  the 
individual's  permanent  address.  If 
furnished  electronically,  the  statement 
must  be  furnished  in  accordance  with 
the  applicable  regulations. 

(ii)  Statt^ivfnt  to  nonresident  alien 
individual.  If  an  information  return  is 
filed  for  a  nonresident  alien  individual, 
the  institution  or  insurer  must  furnish  a 
statement  described  in  paragraph  (c)(1) 
of  this  section  to  the  individual  in  the 
manner  pri^scribed  in  paragraph  (c)(2)(i) 
of  this  section.  The  statement  must  be 
furnished  on  or  before  the  later  of  the 
date  prescribed  in  paragraph  {c)(2)(i)  of 
this  section  or  the  thirtieth  day  after  the 
nonresident  alien's  request  to  report. 

(iii)  Extensions  of  time.  The  IRS  may 
rant  an  institution  or  insurer  an 
•xfension  of  time  to  furnish  the 
statements  required  in  this  section  upon 
a  showing  of  good  cause.  See  General 
Instructions  for  Forms  1099  series.  1098 
series,  ."1498  series,  and  \V-2G.  "Certain 
Gambling  Winnings.  "  and  applicable 
revenue  procedures  for  rules  relating  to 
extensions  of  time  to  furnish  statements 
(see  §  601.b01(d)(2)  of  this  chapter). 

(3)  Copy  of  Form  1098-T.  An 
institution  or  insurer  may  satisfy  the 
requirement  of  this  paragraph  (c)  by 
furnishing  either  a  copy  of  Form  1098- 
T  and  its  instructions  or  another 
document  that  contains  all  of  the 
information  filed  with  the  IRS  and  the 
information  required  by  paragraph  (c)(1) 
of  this  section  if  the  document  complies 
with  applicable  revenue  procedures 
relating  to  substitute  statements  [see 
§  601.601(d)(2)  of  this  chapter). 

(d)  Special  rules — (1)  Enrollment 
determined.  An  institution  may 
determine  its  enrollment  for  each 
academic  period  under  its  own  rules 
and  policies  for  determining  enrollment 
or  as  of  any  of  the  following  dates — 

(i)  30  days  after  the  first  day  of  the 
academic  period; 

(ii)  A  date  during  the  academic  period 
on  which  enrollment  data  must  be 
collected  for  purposes  of  the  Integrated 
Post  Secondary  Education  Data  System 
administered  by  the  Department  of 
Education;  or 

(iii)  A  date  during  the  academic 
period  on  which  the  institution  must 
report  enrollment  data  to  the  State,  the 
institution's  governing  body,  or  some 
other  external  governing  body. 


(2)  Payments  of  qualified  tuition  and 
related  e.\penses  received  or  collected 
hv  one  or  more  persons — (i)  In^general. 
Except  as  otherwise  provided  in 
paragraph  (d)(2){ii)  of  this  section,  if  a 
person  collects  or  receives  payments  of 
qualified  tuition  and  related  expenses 
on  behalf  of  another  person  {e.g.,  an 
institution),  the  person  collecting  or 
receiving  payments  must  satisfy  the 
requirements  of  paragraphs  (b)  and  (c)  of 
this  section.  In  this  case,  those 
requirements  do  not  apply  to  the 
transfer  of  the  payments  to  the 
institution. 

(ii)  Exception.  If  the  person  collecting 
or  receiving  payments  of  qualified 
tuition  and  related  expenses  on  behalf 
of  another  person  (e.g..  an  institution) 
does  not  possess  the  information  needed 
to  comply  with  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section, 
the  other  person  must  satisfy  those 
requirements. 

(3)  Governmental  units.  An  institution 
or  insurer  that  is  a  governmental  unit, 
or  an  agencv  or  instrumentality  of  a 
governmental  unit,  is  subject  to  the 
requirements  of  paragraphs  (b)  and  (c)  of 
this  section  and  an  appropriately 
designated  officer  or  employee  of  the 
governmental  entity  must  satisfy  those 
requirements. 

(e)  Penalty  provisions — (1)  Failure  to 
file  correct  returns.  The  section  6721 
penally  may  apply  to  an  institution  or 
insurer  that  fails  to  file  information 
returns  required  by  section  6050S  and 
this  section  on  or  before  the  required 
filing  date;  that  fails  to  include  all  of  the 
required  information  on  the  return;  or 
that  includes  incorrect  information  on 
the  return.  See  section  6721,  and  the 
regulations  thereunder,  for  rules  relating 
to  penalties  for  failure  to  file  correct 
returns.  See  section  6724.  and  the 
regulations  thereunder,  for  rules  relating 
to  waivers  of  penalties  for  certain 
failures  due  to  reasonable  cause. 

(2)  Failure  to  furnish  correct 
information  statements.  The  section 
6722  penalty  may  apply  to  an 
institution  or  insurer  that  fails  to  furnish 
statements  required  by  section  6050S 
and  this  section  on  or  before  the 
prescribed  date;  that  fails  to  include  all 
the  required  information  on  the 
statement;  or  that  includes  incorrect 
information  on  the  statement.  See 
section  6722.  and  the  regulations 
thereunder,  for  rules  relating  to 
penalties  for  failure  to  furnish  correct 
statements.  See  section  6724,  and  the 
regulations  thereunder,  for  rules  relating 
to  waivers  of  penalties  for  certain 
failures  due  to  reasonable  cause. 

(3)  Waiver  of  penalties  for  failures  to 
include  a  correct  TIN — (i)  In  general.  In 
the  case  of  a  failure  to  include  a  correct 


TIN  on  Form  1098-T  or  a  related 
information  statement,  penalties  may  be 
waived  if  the  failure  is  due  to  reasonable 
cause.  Reasonable  cause  may  be 
established  if  the  failure  arose  from 
events  beyond  the  institution's  or 
insurer's  control,  such  as  a  failure  of  the 
individual  to  furnish  a  correct  TIN. 
However,  the  institution  or  insurer  must 
establish  that  it  acted  in  a  responsible 
manner  both  before  and  after  the  failure. 

(ii)  Acting  in  a  responsible  manner. 
An  institution  or  insurer  must  request 
the  TIN  of  each  individual  for  whom  it 
is  required  to  file  a  return  if  it  does  not 
alreadv  have  a  record  of  the  individual's 
correct  TIN.  If  the  institution  or  insurer 
does  not  have  a  record  of  the 
individual's  correc:t  TIN.  then  it  must 
solicit  the  TIN  in  the  manner  described 
in  paragraph  (e){3)(iii)  of  this  section  on 
or  before  December  31  of  each  year 
during  which  it  receives  payments,  or 
bills  amounts,  for  qualified  tuition  and 
related  expenses  or  makes 
reimbursements,  refunds,  or  reductions 
of  such  amounts  with  respect  to  the 
individual.  If  an  individual  refuses  to 
provide  his  or  her  TIN  upon  request,  the 
institution  or  insurer  must  file  the 
return  and  furnish  the  statement 
required  bv  this  section  without  the 
individual's  TIN.  but  with  all  other 
required  information.  The  specific 
solicitation  requirements  of  paragraph 
(e)(3)(iii)  of  this  section  apply  in  lieu  of 
the  solicitation  requirements  of 
§  301 .6724-1  (e)  and  (f)  of  this  chapter 
for  the  purpose  of  determining  whether 
an  institution  or  insurer  acted  in  a 
responsible  manner  in  attempting  to 
obtain  a  correct  TIN.  An  institution  or 
insurer  that  complies  with  the 
requirements  of  this  paragraph  (e)(3) 
will  be  considered  to  have  acted  in  a 
responsible  manner  within  the  meaning 
of  §301. 6724-l(d)  of  this  chapter  with 
respect  to  any  failure  to  include  the 
correct  TIN  of  an  individual  on  a  return 
or  statement  required  by  section  6050S 
and  this  section. 

(iii)  Manner  of  soliciting  TIN.  An 
institution  or  insurer  must  njquest  the 
individual's  TIN  in  writing  and  must 
clearlv  notify  the  individual  that  the  law 
requires  the  individual  to  furnish  a  TIN 
so  that  it  may  btj  included  on  an 
information  return  filed  by  the 
institution  or  insurer.  A  request  for  a 
TIN  made  on  Form  W-9S.  "Request  for 
Student's  or  Borrower's  Taxpayer 
Identification  Number  and 
Certification."  satisfies  the  requirements 
of  this  paragraph  (e)(3)(iii).  An 
institution  or  insurer  may  establish  a 
system  for  individuals  to  submit  Forms 
W-9S  electronically  as  described  in 
applicable  forms  and  instructions.  An 
institution  or  insurer  may  also  develop 
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a  separate  form  to  request  the 
individual's  TIN  or  incorporate  the 
request  into  other  forms  customarily 
used  by  the  institution  or  insurer,  such 
as  admission  or  enrollment  forms  or 
financial  aid  applications. 

(4)  Failure  to  furnish  TIN.  The  section 
6723  penalty  may  apply  to  any 
individual  who  is  required  (but  fails)  to 
furnish  his  or  her  TIN  to  an  institution 
or  insurer.  See  section  6723,  and  the 
regulations  thereunder,  for  rules  relating 
to  the  penalty  for  failure  to  furnish  a 
TIN. 

(f)  Effective  date.  The  rules  in  this 
section  apply  to  information  returns 
required  to  be  filed,  and  information 
statements  required  to  be  furnished, 
f^ft'^r  December  n    20m 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

4.  The  authority  citation  for  part  301 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   '   * 

5.  Section  301.6011-2  is  amended  as 
follows: 

1.  In  paragraph  (b)(1),  first  sentence, 
add  the  language  "1098-T," 
immediately  after  the  language  "1098- 
E.". 

2.  Revise  paragraph  (g)(3). 
The  revision  reads  as  follows: 

%  301  601  1    2     Required  use  o<  magnetic 
media 

•  *  *  * 

(g)*    *    * 

(3)  This  section  applies  to  returns  on 
Forms  1098-E,  "Student  Loan  Interest 
Statement,  "  and  1098-T,  "Tuition 
Statement,"  filed  after  December  31, 
2003 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

6.  The  auUiority  citation  for  part  602 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

7.  In  §  602.101.  paragraph  (b)  is 
amended  by  adding  an  entry  in 
numerical  order  to  the  table  to  read  as 
follows: 

^602  101      OMB  Controi  numbers. 
*  *  *  *  * 

(b)*    *    * 
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identified  and  descht>ed 
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David  A.  Mader, 

Assistant  Deputy  Commissioner — Internal 
Revenue. 

Ajiproved:  December  12,  2002. 
Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  02-31915  Filed  12-18-02;  8:45  am) 

BILLING  CODE  4830-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  63  and  270 

[FRL-7424-2] 
RIN  205O-AE79 

NESHAP:  Standards  for  Hazardous  Air 
Pollutants  for  Hazardous  Waste 
Combustors-Corrections 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Technical  correction. 

SUMMARY:  On  September  30,  1999,  EPA 
j^ii.  iiiuigdted  regulations  to  control 
emissions  of  hazardous  air  pollutants 
from  incinerators,  cement  kilns  and 
lightweight  aggregate  kilns  that  burn 
hazardous  wastes.  EPA  subsequently 
promulgated  three  rules  that  revised 
these  regulations:  a  Direct  Final  Rule 
published  on  July  3,  2001 ,  an  Interim 
Standards  Rule  published  on  February' 
13,  2002,  and  a  Final  Amendments  Rule 
published  on  February  14,  2002.  In 
today's  action,  we  are  correcting 
technical  errors  in  those  regulations. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
December  19.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  iniuniidUua.  call  the  RCRA  Call 
Center  at  1-800-424-9346  or  TDD  1- 
800-553-7672  (hearing  impaired). 
Callers  within  the  Washington 
Metropolitan  Area  must  dial  703—412- 
9810  or  TDD  703-412-3323  (hearing 
impaired).  The  RCRA  Call  Center  is 
open  Monday-Friday,  9  am  to  4  pm. 
Eastern  Standard  Time.  For  more 
information  about  this  technical 
correction,  contact  Michael  Galbraith  at 
703-605-0567.  or 
galbraith .  michael@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

liifilc  lit  (   nnlirit>. 

I.  What  Are  llie  Reasons  and  Basis  for 

Today's  Corrections? 

II.  What  Corrections  Are  We  Making  to  the 

Standards? 


u  St  ion 
liance 


A.  Sources  that  Comply  Early  Are  Not 
Required  to  Submit  the  NOC  within  90 
Days  of  Completing  the  Comprehensive 
Performance  Test 

B.  Conforming  Change  to  the  Hydrochloric 
Ac:id  and  Chlorine  Gas  Emission 
Standard  for  New  Lightweight  Aggregate 
Kilns 

C.  Conforming  Change  to  Delete  the 
Minimum  Power  Requirement  for 
Ionizing  Wet  Scrubbers 

D.  Conforming  Change  to  Delete  the 
Requirement  to  Include  a  Carbon  Bed 
Testfng  Schedule  in  the  Performance 
Test  Plan 

E.  Conforming  Changes  to  the  Combustij 
System  Leak  Requirement 

F.  Conforming  Changes  to  the  Compli 
Date  Extension  Requirements 

G.  Conforming  Changes  to  the  RCRA 
Permitting  Requirements 

H.  Conforming  Change  to  the  Lim.it  on 

Waste  Feedrale  for  Compliance  with  the 

D/F  Emission  Standard 
1.  Conforming  Change  to  the  Limit  on 

Maximum  Ash  Feedrate  for  Incinerators 
I.  Conforming  Change  to  the  Sampling  and 

Analysis  Requirements 

III.  Good  Cause  Exemption 

IV.  Rationale  for  Immediate  Effective  Date 

V.  Analytic  and  Regulaton,-  Requirements 

1   Whdi  Art-  the  KcaSDii^  diu;  Basis  for 
Today's  Corrci  tmns? 

The  Agency  tidt-  received  comments 
from  the  regulated  community  and 
States  requesting  clarification  of  certain 
aspects  of  the  September  30.  1999  Rule 
(64  FR  52828)  as  revised  by  three 
subsequent  rules:  the  Julv  3.  2001  Direct 
Final  Rule  (66  FR  35087)',  the  February 
13,  2002  Interim  Standards  Rule  (67  FR 
6792).  and  the  Februar\-  14,  2002  Final 
Amendments  Rule  (67  FR  6968). 
Today's  technical  corrections  respond  to 
these  comments. 

IT  Hliat  Cnrrertions  Art  V\t  .Making  to 

thi   ^toiKJdrdv 

A.  Sources  That  Comply  Early  Are  Not 
Required  To  Submit  the  NOC  Within  90 
Days  of  Completing  the  Comprehensive 
Performance  Test 

In  the  July  3.  2001  Direct  Final  Rule, 
we  revised  the  1999  rule  to  encourage 
early  compliance  with  the  regulations. 
See  66  FR  at  35098.  We  indicated  that, 
in  developing  the  1999  rule,  we  did  not 
consider  situations  where  sources 
would  conduct  performance  testing 
prior  to  the  compliEmce  date.  Sources 
may  choose  to  test  prior  to  the 
compliance  date  for  reasons  including: 

(1)  To  begin  complying  with  the 
regulations  prior  to  the  compliance  date; 

(2)  to  coordinate  RCRA  and  CAA 
testing;  or  (3)  to  ensure  compliance  with 
the  requirement  to  commence  the  test 
not  later  than  six  months  after  the 
compliance  date.  In  the  Direct  Final 
Rule,  we  eliminated  two  impediments 


'unn 
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Regulation; 


to  early  compliance:  (1)  The 
roquiroment  to  stop  burning  hazardous 
waste  for  sources  that  fail  the  initial 
coinprehnnsivt!  porformanct;  tost  if  the 
test  is  conducted  prior  to  the 
compliance  date:  and  (2)  the 
requirement  for  the  Documentation  of 
(Compliance  for  sources  that  submit  the 
Notification  of  Compliance  (NCXJ)  prior 
to  the  compliance  date. 

We  intended  to  eliminate  a  third 
impediment  for  sources  that  conduct  the 
comprehensive  performance  test  prior  to 
the  compliance  date  (since  the  purpose 
of  the  amendmimts  was  to  remove 
impediments  to  early  compliance):  The 
r(!(|uirement  to  submit  the  NCXC  within 
90  days  of  completion  of  the 
performance  tc^st.  The  deadline  for 
submitting  the  NOC  is  intended  to 
r(?quire  sources  to  document  compliance 
with  the  emission  standards  as  quickly 
as  possible  after  the  c:ompliance  date. 
The  deadline  is  not  necessary  for 
sources  that  intend  to  comply  early.  We 
inadvertently  included  that  amendment 
in  a  proposed  Final  Amendments  Rule, 
also  published  on  |uly  3.  2001  (66  FR 
;1512B).  rather  than  the  Direct  Final 
Rule  See  proposed  revisions  to 
«i6:M207(j)(lHi)and  (i)(5),  66  FR  at 
35153.  We  also  inadvertently  did  not 
provide  preamble  language?  discussing 
that  regulatorv  change  in  the  proposed 
amendments. 

We  are  not  amending  the  rule  exactly 
as  we  proposed,  however.  We  conclude 
that  we  netnl  to  revise  the  proposed 
regulatory  language  even  though  we  did 
not  receive  adverse  comment.  Although 
w(!  intended  the  waiver  of  the 
requirement  (to  submit  the  NCXi  within 
90  davs  of  completing  the  initial 
comprehensive  performance  test)  to 
applv  only  to  sources  that  comply  early, 
the  proposed  regulatory  language 
inadvertently  did  not  restrict  eligibility 
to  early  compliers.  Accordingly,  we 
have  revised  the  amendment  to  require 
that  a  source  that  conducts  the 
performance  test  prior  to  the 
compliance  date,  and  that  takes 
advantage  of  the  waiver  of  the 
rtHjuirement  to  submit  the  NOC  within 
90  days  of  completing  the  test,  must 
nonetheless  submit  the  NOC  by  the 
compliance  date  or  90  days  after 
completing  the  test,  whichever  is  later. 
This  provision  ensures  that  sources 
using  the  waiver  will  begin  complying 
with  the  emission  standards  using 
operating  parameter  limits  documented 
by  ^  performance  test  well  before  the 
regulatory  deadline.' 


We  have  apprised  key  stakeholders  of 
our  intent  to  correct  the  standard  to 
include  this  amendment,  and  did  not 
receive  adverse  comment.  Accordingly, 
we  are  amending  §63  1207(j)  by 
revising  (j)(l)(i)  and  adding  (j)(5). 
consistent  with  this  preamble 
discussion. 

B  Conforming  Change  to  the 
Hydrochloric  Acid  and  Chlorine  Gas 
Emission  Standard  for  New  L^htweight 
Aggregate  Kilns 

In  the  Interim  Standards  Rule,  we 
explained  that  we  were  revising  the 
hydrochloric  acid/chlorrne  gas  standard 
for  new  lightweight  aggregate  kilns  to  be 
600  ppmv.  See  67  FR  at  6797.  We  failed, 
however,  to  make  the  corresponding 
change  to  the  regulation.  Therefore,  in 
today's  action,  we  are  revising  the  "^ 

regulation  at  «>  63. 1205(b)(6)  to  include 
the  correct  standard  of  600  ppmv  for 
hydrochloric  acid/chlorine  gas. 

C.  Conforming  Change  To  Delete  the 
Minimum  Power  Requirement  for 
Ionizing  Wet  Scrubbers 

In  the  Interim  Standards  Rule,  we 
deleted  the  limit  on  minimum  total 
power  to  an  ionizing  wet  scrubber 
required  under  §63. 1209(m)(l)(i)(D). 
The  limit  was  intended  to  ensure 
compliance  with  the  particulate  matter 
standard.  We  determined,  however,  that 
a  limit  on  total  power  may  not  ensure 
that  the  removal  efficiency  will  be 
maintained  for  a  multistage  ionizing  wet 
scrubber.  We  explained  that  until  we 
evaluate  other  compliance  alternatives 
and  promulgate  now  requirements, 
sources  and  permit  officials  should  use 
the  alternative  monitoring  provisions  of 
§63. 1209(g)  to  identify  appropriate 
compliance  assurance  controls  for 
ionizing  wet  scrubbers  on  a  site-specific 
basis.  See  67  FR  at  6802.  AUhough  we 
deleted  the  limit  for  compliance  with 
the  particulate  matter  standard,  we 
inadvertently  did  not  make  a 
conforming  change  to  delete 
§63.1209(o)(3)(vi).  which  also  requires  a 
limit  on  minimum  total  power  to  an 
ionizing  wet  scrubber  to  ensure 
compliance  with  the  total  chlorine 
emission  standard.-'  To  conform  with 
our  stated  intent  to  delete  the  limit  on 
minimum  total  power  to  an  ionizing  wet 
scrubber,  we  are  today  deleting 
§63.1209(o)(3)(vi). 


'  Sounrs  are  rinjiiired  tii:  (1 1  Btr^^in  Ihf  Initial 
iiiniprt'hensivi'  (ii-rforinance  test  not  later  than  six 
months  after  the  compliani :>■  date;  (21  to  coinpU'te 
leslluK  within  ht)  (lavs,  and  (.))  to  submit  Iho  NCX! 


vtithm  90  davs  of  completing  the  testin);.  Upon 
piislmark  of  the  \(X..  sources  must  iMtgin 
(  omplving  with  the  opepiling  purameliT  limits 
demonstrated  during  the  porforniance  test. 

■'NotwithslantlinR.  we  do  not  believe  that  power 
input  to  an  ionizing  wet  m  rtibtter  is  a  primarv' 
( (inlrul  fac  tor  for  chlorine  emissions,  rattier,  power 
input  primarily  controls  n)elals  and  particulate 
matter. 


D.  Conforming  Change  To  Delete  the 
Requirement  To  Include  a  Carbon  Bed 
Testing  Schedule  in  the  Performance 
Test  Plan 

In  the  Interim  Standards  Rule,  we 
deleted  the  requirement  to  establish  a 
limit  on  the  useful  life  of  a  carbon  bed 
or  bed  segment  and  associated 
requirements  to  conduct  testing 
subsequent  to  the  comprehensive 
performance  test  to  verif\'  performance 
of  the  carbon  bed.  In  lieu  of  those 
requirements,  the  revised  rule  requires 
you  to  monitor  performance  of  the  bed 
according  to  manufacturer's 
specifications  to  ensure  the  bed  has  not 
reached  the  end  of  its  useful  life.  See  67 
FR  at  6803  and  §63.1209(k)(7)(i). 

Although  we  deleted  the  requirement 
to  confirm  the  useful  life  of  a  carbon  bed 
by  testing  subsequent  to  the 
comprehensive  performance  test,  we 
inadvertently  did  not  make  a 
conforming  change  to 
§63.1207(f)(l)(xxi)(A).  That  provision 
requires  you  to  include  in  the 
comprehensive  performance  test  plan  a 
schedule  for  conducting  testing  to  verify 
bed  performance.  Accordingly,  we  are 
making  that  conforming  change  today 
by  deleting  §  63.1207(n(l)(xxi)(A). 

E.  Conforming  Changes  to  the 
Combustion  System  Leak  Requirement 

In  the  proposed  Final  Amendments 
Rule  (66  FRat  35132.  July  3.  2001).  we 
proposed  to  make  changes  to 
§§ 63.1201(a).  63.1206(c)(5).  and 
63.1209(p)  requiring  sources  to  use  a 
pressure  monitor  and  recording 
frequency  that  is  adequate  to  detect 
combustion  system  leak  events.  We  also 
clarified  that  the  intent  of  the 
combustion  system  leak  requirement  is 
to  prevent  fugitive  emissions  that 
originate  from  the  combustion  of 
hazardous  waste,  not  fugitive  emissions 
that  originate  from  nonhazardous 
process  streams.  We  also  proposed 
regulatory  language  for  these  changes 
(see  pages  35152  and  35154). 

In  the  Final  Amendment  Rule,  we 
reiterated  that  we  were  finalizing  these 
changes.  See  67  FR  at  6973.  We  failed, 
however,  to  make  the  necessary' 
regulatorv  changes  to  §§  63.1201(a). 
63.1206(c)(5).  and  63.1209(p).  WIe  are. 
therefore,  correcting  these  sections  of 
the  regulation  by  including  the 
regulatory'  language  that  was  set  out  in 
the  proposed  rule. 

F.  Conforming  Changes  to  the 
Compliance  Date  Extension 
Requirements 

Section  63.1206(a)(1)  requires  existing 
sources  to  comply  with  the  Subpart  FEE 
emission  standards  no  later  than 
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September  30.  2003.  unless  the 
Administrator  or  State  grants  an 
extension  of  time  under  §§  63.6(i)  or 
63.1213.  The  §63.1213  compliance 
extension  may  be  granted  for  a  period  of 
up  to  one  year  and  is  designed  to  allow 
for  the  installation  of  pollution 
prevention  or  waste  minimization 
measures  that  significantly  reduce  the 
amount  and/or  toxicity  of  hazardous 
wastes  in  the  feedstream  to  the 
combustor.  Section  63.6(i)(4)  in  the  Part 
63  General  Provisions  provides  for  a 
similar  extension  should  a  source  need 
additional  time  for  the  installation  of 
controls  without  which  the  source 
would  not  be  able  to  comply  with  the 
emission  standards. 

Both  §§63.1213  and  63.6(i)(4) 
initially  required  you  to  submit  your 
extension  request  in  writing  no  later 
than  12  months  before  the  compliance 
date.  On  April  5.  2002.  we  cunended 
§63.6(i)(4)(i)(B)  to  allow  sources  to 
submit  their  extension  requests  no  later 
than  120  days  (four  months)  prior  to  the 
compliance  date.  See  67  FR  16582.  If  the 
need  for  an  extension  arises  later  than 
120  days  prior  to  the  compliance  date, 
the  amendment  further  allows  sources 
to  request  an  extension,  but  only  if  the 
need  is  due  to  circumstances  beyond  the 
reasonable  control  of  the  source  that 
came  to  light  after  the  extension 
deadline  but  before  the  actual 
compliance  date.  The  amendment 
further  provided  that  nonfrivolous 
extension  requests  would  temporarily 
stay  the  applicability  of  the  emission 
standards  in  question  until  the 
Administrator  or  State  grants  or  denies 
the  request. 

The  extension  provisions  of 
§§63.1213  and  63.6(i)(4)  are  similar  in 
intent:  both  allow  sources  to  request 
extensions  to  the  compliance  date  for 
the  installation  of  controls.  As  discussed 
in  the  preamble  to  the  March  23,  2001 
proposed  amendments  to  the  General 
Provisions  (66  FR  16328).  we  believe 
that  most  sources  will  complete  any 
necessary  control  installations  well 
before  the  compliance  date;  however, 
we  recognize  that  situations  may  arise 
prohibiting  this.  Sources  acting  in  good 
faith  may  not  be  able  to  complete  the 
installation,  testing  and  implementation 
of  additional  controls  due  to 
circumstances  or  events  not  of  their  own 
making.  Work  stoppages  at  a  control 
equipment  supplier's  factory,  shortages 
of  skilled  design  and  construction 
engineers,  and  shortages  of  available 
technology  are  some  of  the  examples  of 
circumstances  or  events  that  may  be 
beyond  the  influence  of  an  individual 
source  and  that  could  impact  that 
source's  ability  to  properly  install 
control  equipment  and  measures. 


Sources  that  believed  they  would  be 
able  to  meet  the  compliance  date 
without  an  extension  might  be  unduly 
penalized  should  any  of  these  types  of 
events  occur  within  the  12  months  prior 
to  the  compliance  date.  We  do  not 
believe  that  it  is  in  the  best  interest  of 
environmental  protection  to  penalize 
sources  that  are  actively  improving 
upon  their  waste  minimization  and 
pollution  prevention  controls  because  of 
circumstances  and  events  that  are 
beyond  their  control  occurring  prior  to 
the  compliance  date.  Thus,  we  are 
making  a  conforming  change  to  the 
§  63.1213  compliance  date  extension 
requirements  to  reflect  the  changes 
already  put  in  place  under  §63.6(i)(4)  of 
the  General  Provisions. 

We  are  also  making  a  conforming 
change  to  the  §63.1213  applicability 
language  to  take  into  consideration  the 
recently  promulgated  Subpart  EEE 
Interim  Standards  Rule  and  our 
extension  of  the  compliance  date. 
Section  63.1213  requires  that  a  source 
reasonably  document  if  it  cannot  instsJl 
the  necessary'  control  measures  and 
comply  with  the  emission  standards  and 
operating  requirements  within  three 
years  of  the  emission  standards  effective 
date.  This  ending  phrase  corresponded 
to  the  September  30.  1999  effective  date 
of  the  original  standards  (i.e.,  the  date  of 
publication)  and  to  the  September  30. 
2002  original  compliance  date.  On 
December  6.  2001,  we  extended  the 
compliance  date  of  those  1999  standards 
by  one  year,  to  September  30,  2003.  We 
also  promulgated  negotiated  Interim 
Standards  on  February  13,  2002  to 
temporarily  replace  the  original  1999 
standards.  The  Interim  Standards  were 
effective  on  the  date  of  their 
promulgation.  See  66  FR  63313  and  67 
FR  6792.  We  did  not,  however,  make  a 
conforming  change  to  §  63.1213(a)  to 
address  these  changes.  Therefore,  in 
today's  action,  we  are  revising 
§  63.1213(a)  to  state  that  when  a  source 
submits  a  request  for  an  extension,  it 
must  document  that  it  cannot  install  the 
necessary'  control  measures  and  comply 
with  the  standards  and  operating 
requirements  by  the  compliance  date. 

G.  Conforming  Changes  to  the  RCRA 
Permitting  Requirements 

In  the  proposed  Final  Amendments 
Rule,  published  on  July  3.  2001,  we 
proposed  to  clarify  the  applicability  and 
introductory  language  in  40  CFR 
270.19(e).  2'70.22.  270.62.  and  270.66 
regarding  the  reference  to  the 
Notification  of  Compliance  (NOCj.  See 
66  FR  35126.  These  sections  currently 
state  that  once  a  source  demonstrates 
compliance  with  the  Subpart  EEE 
standards  by  conducting  a 


comprehensive  performance  test  and 
submitting  a  NOC,  the  requirements  of 
each  section  no  longer  apply  (except 
with  respect  to  certain  startup, 
shutdown,  and  malfunction 
requirements).  We  proposed  to  specif}' 
that  in  order  for  the  part  270 
requirements  to  no  longer  apply,  the 
NOC  must  actually  document 
compliance  with  the  Subpart  EEE 
standards  and  requirements.  While  we 
did  receive  public  comments  on  other 
proposed  changes  to  the  RCRA 
permitting  requirements  in  the  July  3. 
2001  action  (which  we  are  not  finalizing 
in  today's  action),  we  did  not  receive 
any  comments  on  our  proposal  to 
specif}'  in  part  270  that  the  NOC  must 
document  compliance. 

Under  §§  63.1207(j)  and  63.1210, 
sources  are  required  to  postmark  and 
submit  to  the  Administrator  a 
Notification  of  Compliance  (NOC).  This 
notification  must  document  compliance 
or  noncompliance  with  the  Subpart  EEE 
standards  and  requirements.  As  the 
regulatory-  language  of  part  270 
currently  states,  the  RCRA  permitting 
requirements  no  longer  apply  only  after 
the  source  demonstrates  compliance. 
This  can  only  be  accomplished  by 
conducting  the  comprehensive 
performance  test  and  submitting  a  NOC 
that  documents  compliance.  Obviously, 
the  submittal  of  a  NOC  that  does  not 
document  compliance  should  not 
constitute  an  opportunity  to  be  relieved 
of  the  RCRA  combustion  permitting 
requirements.  We  should  also  note  that 
the  applicability  language  in  40  CFR 
264.340(b),  265.340(b),  and  266.100(b) 
specif}'  that  those  sections  no  longer 
apply  only  after  the  source  demonstrates 
compliance  by  conducting  a 
comprehensive  performance  test  and 
submitting  a  NOC  that  documents 
compliance.  Therefore,  in  today's  action 
we  are  finalizing  the  correction  we 
proposed  in  the  July  3,  2001  notice  to 
add  documenting  compliance  to  the  part 
270  applicability  language. 

H.  Conforming  Change  to  the  Limit  on 
Waste  Feedrate  for  Compliance  With  the 
D/F  Emission  Standard 

Section  63.1209(k)(4)  of  the  rule 
requires  you  to  establish  a  limit  on  the 
maximum  waste  feedrate  to  ensure 
compliance  with  the  dioxin/furan 
emission  standard.  Commenters  have 
brought  to  our  attention  that  preamble 
discussion  explaining  the  rationale  for 
this  requirement  refers  to  a  limit  on  the 
maximum  hazardous  waste  feedrate.  (64 
FR  at  52937,  September  30,  1999)  As  the 
preamble  states,  we  intended  the  limit 
to  apply  to  the  hazardous  waste 
feedrate.  not  the  feedrate  of  hazardous 
and  nonhazardous  waste  combined. 
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Ai.t,ordiiiglv,  u»!  dit!  i,uin:i.tijig 
§fi3.1209(k.)(4)  to  conform  with  the 
preamhl«?  discussion. 

/.  Conforming,  Change  to  the  Limit  on 
Maximum  Ash  Feedrate  for  Incinerators 

Section  63.1209(m){3)  requires 
owners  and  operators  of  hazardous 
waste  incinerators  to  estahlish  a 
maximum  ash  feedrate  hniit  as  the 
average  of  the  test  run  averages.  The 
preamble  discussion  states  that  you 
must  establish  a  maximum  12-hour 
rolling  average  feedrate  limit  based  on 
operations  during  the  comprehensive 
performance  test.  (64  FR  at  52955. 
.September  30.  1999.)  However,  we 
failed  to  specify  the  averaging  period  for 
this  limit  in  the  regulation.  We  are 
correcting  «}(i3.1209(m)(3)  to  conform 
with  the  preamble  language  by  adding  a 
requirement  to  establish  the  ma.ximum 
ash  feedrate  limit  based  on  a  12-hour 
rolling  average. 

/.  Conforming  Change  to  the  Sampling 
and  Analysis  Requirements 

Section  b3.1209(c)(2)(v)  requires  you 
to  obtain  a  representative  sample  of 
each  feedstream  to  be  analyzed  using 
sampling  methods  de.scribed  in 
Appendix  1.  Part  26,  or  an  equivalent 
method.  This  is  an  incorrect  cite.  The 
correct  cite  is  Appendix  IX.  Part  266. 
Also,  please  note  that  Appendix  IX 
simply  refers  you  to  sampling  an<l 
analysis  methods  published  in  "Test 
Methods  for  Evaluating  Solid  Waste. 
Physical/Chemical  Methods."  EPA 
Publication  SW-H46  Thus,  the 
sampling  method  for  any  feedstream 
must  be  either  that  specified  in  SW-846. 
or  an  equivalent  method. 

III.  Good  Cause  Exemption 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(B). 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment. '  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  it  merely  corrects 
errors  in  the  September  30.  1999  Rule 
(64  FR  52828).  as  revised  by  three 
subsequent  rules,  the  July  3.  2001  Direct 
Final  Rule  (66  FR  35087).  the  February 
13.  2002  Interim  Standards  Rule  (67  FR 
6792),  and  the  February  14.  2002  Final 


JThn  gi)»d  cause  exemption  in  5  U.S.C  section 
553  (b)  applies  here,  even  though  this  is  a 
rulemnking  otherwise  subject  to  the  pn^edural 
standards  set  out  in  section  307  (d)  of  the  C;lean  Air 
Act.  .See  CAA  section  307  (d)  (I)  (final  sentence) 


.viUL'iuiiii'-'iu--  i\uii'  v67  FR  6968).  These 
final  rules  were  subject  to  notice  and 
comment,  and  the  clarified  regulatory 
language  refiects  the  Agency's  views 
already  set  out  during  the  rulemaking 
and  in  past  Agency  statements  (notably 
the  applicable  preambles).  EPA  also 
provided  opportunity  for  further 
comment  on  most  of  these  provisions  by 
means  of  telephone  calls  and  other 
communications  with  key  stakeholders 
before  issuing  these  amendments.  Thus. 
EPA  finds  that  further  notice  and 
opportunity  for  public  participation  in 
this  action  are  unnecessary,  and  hence 
that  good  cause  exists  to  issue  the  rule 
without  further  notice  and  further 
opportunities  for  comment 

IV.  Rationale  for  Ininu   I     tf  Effective 
Date 

Today's  action  does  not  create  any 
new  regulatory  requirements:  rather,  it 
corrects  errors  in  the  September  30. 
1999  Rule  (64  FR  52828).  as  revised  by 
three  subsequent  rules:  The  |uly  3.  2001 
Direct  Final  Rule  (66  FR  35087).  the 
February  13.  2002  Interim  Standards 
Rule  (67  FR  6792).  and  the  February  14. 
2002  Final  Amendments  Rule  (67  FR 
6968).  For  this  reason,  we  find  that  good 
cause  exists  under  5  U.S.C.  553(dK3)  to 
waive  the  requirement  that  regulations 
be  published  at  least  30  days  before  they 
become  effective. 

V.  Analytic  and  Regulatory 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 
Because  the  Agency  has  made  a  "good 
cause  "  finding  (see  section  III  above) 
that  this  action  is  not  subject  to  notice- 
and-comment  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute,  it  is  not  subject  to  the 
regulatory  flexibilitv  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq).  or  to  sections  202  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pub.  L.  104^).  In  addition, 
this  action  does  not  significantly  or 
uniquely  affect  small  governments  or 
impose  a  significant  intergovernmental 
mandate,  as  described  in  se{:tions  203 
and  204  of  UMRA.  This  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655.  May  10.  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 


Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23,  1997).  because  it  is  not 
economically  significant. 

This  interpretive  clarification  and 
technical  correction  action  does  not 
involve  technical  standards;  thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  rule  also 
does  not  involve  special  consideration 
of  environmental  justice  related  issues 
as  required  by  Executive  Order  12898 
(59  FR  7629.  Februarv-  16.  1994)  In 
issuing  this  rule,  we  have  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729.  February  7.  1996). 
EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859.  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings  "  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq).  Our 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying 
rules  are  discussed  in  the  July  3.  2001, 
the  February  13.  2Ti02,  and  February  14, 
2002  Federal  Register  notices. 

The  Congressional  Review  Act,  (5 
U.S.C.  801  et  seq),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States. 

Section  808  allows  the  issuing  agency 
to  make  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 
808(2).  As  stated  previously,  EPA  has 
made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of 
December  19,  2002.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 


Federal  Register    \' 


fi-.  \'m    244  'Th 


urs<id\ 


Her  pni!i' 


1  Q 


Tin:  'R 


11^^'.  af 


d  R»^eulation^ 


7RP1 


List  ot  Subjects 

40  CFR  Part  63 

Environmental  protection,  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  270 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste.  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control.  Water  supply. 

Dated:  December  12.  2002. 
Marianne  L.  Horinko, 

Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 

For  the  reasons  set  out  in  the 
preamble,  title  40  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  L'.S.C.  7401  et  seq. 

2.  Section  63.1201  is  amended  by 
revising  the  definition  of  "Instantaneous 
monitoring"  in  paragraph  (a)  to  read  as 

follows: 

§63  1201      Definitions  and  acronyms  used 
in  this  subpart 

laj  '    '    ' 

Instantaneous  monitoring  for 
combustion  system  leak  control  means 
detecting  and  recording  pressure, 
without  use  of  an  averaging  period,  at  a 
frequency  adequate  to  detect 
combustion  system  leak  events  from 
hazardous  waste  combustion. 
***** 

3.  Section  63.1205  is  amended  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 

§63  1205     What  are  the  standards  for 
hazardous  waste  burning  lightweight 
aggregate  kilns'' 

(b)*   *   * 

(6)  Hydrochloric  acid  and  chlorine  gas 
in  excess  of  600  parts  per  million  by 
volume,  combined  emissions,  expressed 
as  hydrochloric  acid  equivalents,  dry 
basis  and  corrected  to  7  percent  oxygen; 
and 
***** 

4.  Section  63.1206  is  amended  by 
revising  paragraph  (c){5){ii)  to  read  as 
follows:. 


§63  1206     When  and  how  must  you  comply 
with  the  standards  and  operating 
requirements' 
***** 

(c)  *   *   * 

(5)*   *   • 

(ii)  You  must  specify  in  the 
performance  test  workplan  and 
Notification  of  Compliance  the  method 
that  will  be  used  to  control  combustion 
system  leaks.  If  you  control  combustion 
system  leaks  by  maintaining  the 
combustion  zone  pressure  lower  than 
ambient  pressure  using  an 
instantaneous  monitor,  you  must  also 
specify  in  the  performance  test 
workplan  and  Notification  of 
Compliance  the  monitoring  and 
recording  frequency  of  the  pressure 
monitor,  and  specify  how  the 
monitoring  approach  will  be  integrated 
into  the  automatic  waste  feed  cutoff 
system. 
***** 

5.  Section  63.1207  is  amended  by: 

a.  Revising  paragraph  (f)(l)(xxi). 

b.  Revising  paragraph  (j)(l)(i). 

c.  Adding  paragraph  (j)(5) 

The  revisions  and  addition  read  as 
follows: 

§63.1207     What  are  the  pertormance 
testing  requirements' 
,  .  .  .  * 

(D*  *  * 

(xxi)  If  your  source  is  equipped  with 
a  carbon  bed  system,  and  you  elect  not 
to  specify  and  use  the  brand  and  type 
of  carbon  used  during  the 
comprehensive  performance  test,  you 
must  include  in  the  comprehensive 
performance  test  plan  key  parameters 
that  affect  carbon  adsorption,  and  the 
operating  limits  you  establish  for  those 
parameters  based  on  the  carbon  used 
during  the  performance  test,  as  required 
by  §63.1209(k)(7)(ii). 
***** 

(D*  *  * 

(i)  Except  as  provided  by  paragraphs 
{j)(4)  and  (j)('5)  of  this  section,  within  90 
days  of  completion  of  a  comprehensive 
performance  test,  you  must  postmark  a 
Notification  of  Compliance 
documenting  compliance  with  the 
emission  standards  and  continuous 
monitoring  system  requirements,  emd 
identifying  operating  parameter  limits 
under  §63.1209. 
***** 

(5)  Early  compliance.  If  you  conduct 
the  initial  comprehensive  performance 
test  prior  to  the  compliance  date,  you 
must  postmark  the  Notification  of 
Compliance  within  90  days  of 


completion  of  the  performance  test  or  by 
the  compliance  date,  whichever  is  later.* 

***** 

6.  Section  63.1209  is  amended  by: 

a.  Revising  peu-agraph  (c)(2)(v). 

b.  Revising  paragraphs  (k)(4) 
introductory  text,  and  (k)(4)(i). 

c.  Revising  paragraph  (m)(3). 

d.  Removing  paragraph  (o)(3)(vi). 

e.  Revising  paragraph  (p). 
The  revisions  read  as  follows: 

§63  1209     What  are  the  monitonnc 

requirements' 

***** 

(c)  *    *    * 

(2)  *    *    * 

(v)  The  sampling  method  which  you 
will  use  to  obtain  a  representative 
sample  of  each  feedstream  to  be 
analyzed  using  sampling  methods 
described  in  appendix  IX,  part  266  of 
this  chapter,  or  an  equivalent  method; 
and 
***** 

(k)  *   •   * 

(4)  Maximum  hazardous  waste 
feedrate.  (i)  You  must  establish  limits 
on  the  maximum  pumpable  and  total 
(pumpable  and  nonpumpable) 
hazardous  waste  feedrate  for  each 
location  where  waste  is  fed. 
***** 

(m)*  *  * 

(3)  Maximum  ash  feedrate.  Owners 
and  operators  of  hazardous  waste 
incinerators  must  establish  a  maximum 
ash  feedrate  limit  as  a  12-hour  rolling 
average  based  on  the  average  of  the  test 
run  averages. 
***** 

(p)  Maximum  combustion  chamber 
pressure.  If  you  comply  with  the 
requirements  for  combustion  system 
leaks  under  §63. 1206(c)(5)  by 
maintaining  the  maximum  combustion 
chamber  zone  pressure  lower  than 
ambient  pressure  to  prevent  combustion 
systems  leaks  from  hazardous  waste 
combustion,  you  must  perform 
instantaneous  monitoring  of  pressure 
and  the  automatic  waste  feed  cutoff 
system  must  be  engaged  when  negative 
pressure  is  not  adequately  maintained. 
***** 

7.  Section  63.1213  is  amended  by 
revising  paragraphs  (a)  and  (b)(1) 
introductory  text  to  read  as  follows: 

§63,1213     How  can  the  cor^D'ia'^ce  date  be 
extended  to  install  ponutior  p'eve-vo"  c 
waste  minimization  cof^t'o's" 


\ci }  ai  LfLjt  n  \jLJit  1 1  \    i  yj  \u  ni\i\  request 
from  the  Administrator  or  State  with  an 
approved  Title  V  program  an  extension 
of  the  compliance  date  of  up  to  one 
year.  An  extension  may  be  granted  if 
you  can  reasonably  document  that  the 
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lU-suiiitii  ii  111  (II  jii  II I  111  n  111  jii'Bvention  or 
wastt!  minimization  measures  will 
significantly  reduce  the  amount  and/or 
toxicity  of  hazardous  wastes  entering 
the  feedstream(s)  of  the  hazardous  waste 
c()mbustor(s).  and  that  you  could  not 
install  the  necessary  control  measures 
and  comply  with  the  emission  standards 
and  operating  requirements  of  this 
subpart  bv  the  compliance  date. 

(hy*    *   •(  1 )  You  must  make  your 
requests  for  an  (up  to)  one-year 
extension  in  writing  in  accordance  with 
§63.6(i)(4)(B)  and  (C)  The  request  must 
contain  the  following  information: 


PAFU  .':'0     tPA  ADMINISTFBFD 
PFRMIT  PROGRAMS    THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

8.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

Authority  :  42  U.S.C.  6905,  6912.  6924. 
6925.  6927.  69.39.  and  6974. 

9.  Section  270.19  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§270.19     Specific  part  B  information 
requirements  for  incinerators. 

«  •  •  •  * 

(e)  When  an  owner  or  operator 
demonstrates  compliance  with  the  air 
emission  standards  and  limitations  in 
part  63.  subpart  EEE,  of  this  chapter 
(i.e.,  by  conducting  a  comprehensive 
performance  test  and  submitting  a 
Notification  of  Compliance  under 
§§  63.1207(1)  and  63.1210(b)  of  this 
chapter  documenting  compliance  with 
all  applicable  requirements  of  part  63, 
subpart  EEE,  of  this  chapter),  the 
requirements  of  this  section  do  not 
apply,  except  those  provisions  the 
Director  determines  are  necessary  to 
ensure  compliance  with  §§  264.345(a) 
and  264.345(c)  of  this  chapter  if  you 
elect  to  comply  with  §  270.235(aj(l)(i)  to 
minimize  emissions  of  toxic  compounds 
from  startup,  shutdown,  and 
malfunction  events.  Nevertheless,  the 
Director  may  apply  the  provisions  of 
this  section,  on  a  case-by-case  basis,  for 
purposes  of  information  collection  in 
accordance  with  §§  270.10(k.)  and 
270.32(b)(2). 

10.  Section  270.22  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§270.22     Specific  part  B  information 
requirements  for  boilers  and  industrial 
furnaces  burning  hazardous  waste. 

VVhtMi  an  owner  or  operator  of  a 
cement  or  lightweight  aggregate  kiln 
demonstrates  compliance  with  the  air 
emission  standards  and  limitations  in 
part  63,  subpart  EEE,  of  this  chapter 


[i.e..  by  conducting  a  comprehensive 
performance  test  and  submitting  a 
Notification  of  Compliance  under 
§§63.1207(j)  and  63.1210(b)  of  this 
chapter  documenting  compliance  with 
all  applicable  requirements  of  part  63. 
subpart  EEE,  of  this  chapter),  the 
requirements  of  this  section  do  not 
apply,  except  those  provisions  the 
Director  determines  are  necessary  to 
ensure  compliance  with  §§  266.102(e)(1) 
and  266.102(e)(2)(iii)  of  this  chapter  if 
you  elect  to  comply  with 
§270.235(a)(l)(i)  to  minimize  emissions 
of  toxic  compounds  from  startup, 
shutdown,  and  malfunction  events. 
Nevertheless,  the  Director  may  apply 
the  provisions  of  this  section,  on  a  case- 
by-case  basis,  for  purposes  of 
information  collection  in  accordance 
with  §§  270.10{k)  and  270.32(b)(2). 
***** 

n.  Section  270.62  is  amended  by 
revising  the  introductory  text  to  read  as 

follows: 

§  270.62     Hazardous  waste  incinerator 
permits. 

When  an  owner  or  operator 
demonstrates  compliance  with  the  air 
emission  standards  and  limitations  in 
part  63,  subpart  EEE,  of  this  chapter 
[i.e.,  by  conducting  a  comprehensive 
performance  test  and  submitting  a 
Notification  of  Compliance  under 
§§63.1207())  and  63.1210(b)  of  this 
chapter  documenting  compliance  with 
all  applicable  requirements  of  part  63, 
subpart  EEE,  of  this  chapter),  the 
requirements  of  this  section  do  not 
apply,  except  those  provisions  the 
Director  determines  are  necessary  to 
ensure  compliance  with  §§  264.345(a) 
and  264.345(c)  of  this  chapter  if  you 
elect  to  comply  with  §  270.235(a')(l)(i)  to 
minimize  emissions  of  toxic  compounds 
from  startup,  shutdown,  and 
malfunction  events.  Nevertheless,  the 
Director  may  apply  the  provisions  of 
this  section,  on  a  case-by-case  basis,  for 
purposes  of  information  collection  in 
accordance  with  §§  270.10(k)  and 
270.32(b)(2). 
*         »         •         *         * 

12.  Section  270.66  is  amended  by 
revising  the  introductory  text  to  read  as 
follows 

§270.66      PpfiTiils  'or  Doners  ,)nd  industrial 

furnaces  burning  hazardous  A.iste. 

When  an  owner  or  ()pt'r<inii  nt  a 
cement  or  lightweight  aggregate  kiln 
demonstrates  compliance  with  the  air 
emission  standards  and  limitations  in 
part  63,  subpart  EEE.  of  this  chapter 
[i.e..  by  conducting  a  comprehensive 
performance  test  and  submitting  a 
Notification  of  Compliance  under 
tj§  63.1207(1)  and  63.1210(b)  of  this 


chapter  documenting  compliance  with 
all  applicable  requirements  of  part  63, 
subpart  EEE.  of  this  chapter),  the 
requirements  of  this  section  do  not 
apply,  except  those  provisions  the 
Director  determines  are  necessary  to 
ensure  compliance  with  §§  266.102(e)(1) 
and  266.102(e)(2)(iii)  of  this  chapter  if 
you  elect  to  comply  with 
§  270.235(a)(l)(i)  to  minimize  emissions 
of  toxic  compounds  from  startup, 
shutdown,  and  malfunction  events. 
Nevertheless,  the  Director  may  apply 
the  provisions  of  this  section,  on  a  case- 
by-case  basis,  for  purposes  of  * 
information  collection  in  accordance 
with  §§270.10(k)  and  270.32(b)(2). 
***** 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  Pan  50 
RIN:0991    AB21 

HHS  Exchange  Visitor  Program 
Request  for  Waiver  of  the  Two-Year 
Foreign  Residence  Requirement 

agency:  Oilufui  iiif  .1.-1  it-'uii  > .  iiHS. 

action:  Interim  final  rule  with 
opportunity  for  public  comment. 

summary:  This  interim  final  rule  with 
cuiuintni  period  amends  the  regulations 
governing  requests  for  the  waiver  of  the 
two-year  foreign  residence  requirement 
of  the  Health  and  Human  Services 
(HHS)  Exchange  Visitor  Program.  These 
revisions  permit  institutions  and  health 
care  facilities  to  submit  to  HHS  requests 
for  waiver  of  the  two-year  home-country 
physical  presence  requirement  for 
physician  Exchange  Visitors  to  deliver 
health  care  services  in  underserved 
areas. 

DATES:  These  interim  final  regulations 
are  effective  December  19,  2002.  As 
discussed  below,  comments  on  the 
regulations  are  invited  but  must  be 
received  by  February  3,  2003. 
ADDRESSES:  Written  comments  should 
bo  addressed  to  Dr.  William  R.  Steiger, 
Office  of  Global  Health  Affairs,  200 
Independence  Ave.,  SW.,  Room  639-H. 
Washington,  DC  20201.  All  comments 
received  will  be  available  for  public 
inspection  and  copying  at  the  above 
address,  weekdays  (Federal  holidays 
excepted)  between  the  hours  of  9:00 
a.m.  and  5  30  p  m 

FOR  FURTHf  R  INFORMATION  CONTACT:  Dr. 
William  K   .-.icigci ,  vJliut- oi  Global 
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Health  Affairs,  200  Independence  Ave., 
SW.,  Room  639-H,  Washington,  DC 
20201.  Telephone:  202-690-6174;  Fax: 
202-690-7127. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
i.\i.iiaii^f  Vi.sitDi  Piogidiii.  administered 
by  the  Department  of  State,  seeks  to 
promote  peaceful  relations  and  mutual 
understanding  with  other  countries 
through  educational  and  cultural 
exchange  programs.  Under  one  facet  of 
this  program,  foreign  national 
physicians  may  come  to  the  United 
States  to  participate  in  graduate  medical 
education  programs  under  J-1  visas. 

Upon  completion  of  the  graduate 
medical  education  program  and 
expiration  of  the  visa  and  prior  to 
pursuing  permanent  residency,  the 
Exchange  Visitor  physician  must  return 
to  his  or  her  country  of  nationality  or 
last  country  of  legal  permanent 
residence  for  a  minimum  of  two  years 
to  share  the  benefit  of  the  knowledge 
and  experience  gained  in  the  United 
States.  Under  limited  and  exceptional 
circumstances,  an  Exchange  Visitor  may 
obtain  a  waiver  of  the  requirement  to 
return  home.  An  avenue  through  which 
a  waiver  may  be  obtained  is  by  a  request 
made,  on  the  Exchange  Visitor's  behalf, 
by  an  interested  United  States 
Government  Agency  (IGA).  Numerous 
Federal  agencies  have  sought  waivers  as 
IGAs. 

The  vast  majority  of  IGA  requests  for 
waivers  involve  international  medical 
graduates  who  entered  the  United  States 
to  pursue  graduate  medical  education  or 
training.  Historically,  HHS  has 
restricted  its  activity  as  an  IGA  to 
requesting  waivers  for  researchers 
whose  research  could  have  national  or 
international  significance.  In  contrast, 
the  Department  of  Agriculture  and  the 
Appalachian  Regional  Commission  have 
been  the  most  active  IGAs  seeking 
waivers  for  physicians  to  provide 
services  in  Health  Professional  Shortage 
Areas  (HPSAs)  or  Medically 
Underserved  Areas  and  Populations 
(MUA/Ps).  On  April  16,  2002,  the 
Department  of  Agriculture  announced  it 
would  process  its  pending  waiver 
requests  and  then  cease  participation  as 
an  IGA. 

Pursuant  to  section  332  of  the  Public 
Health  Service  Act,  HHS  designates 
areas,  facilities  or  population  groups  as 
HPSAs  if  they  meet  the  criteria  specified 
in  42  CFR  part  5.  HPSA  designations  are 
separated  into  three  categories:  those  for 
shortages  of  primary  medical  care, 
dental,  and  mental  health  professionals. 
HHS  publishes  lists  of  the  dcvTL'nat.'d 
areas  annually  in  the  Federal  Register 
and  publishes  updates  to  the  list  on  the 
HHS  web  site  periodically.  Pursuant  to 


Sec.  330(b)(3)-(6),  HHS  also  designates 
areas  and  population  groups  as  MUA/Ps 
based  on  established  criteria  that 
indicate  a  shortage  of  personal  health 
ser\'ices. 

HHS  is  committed  to  increasing 
access  to  care  for  the  nation's  most 
medically  underserved  individuals.  In 
accordance  with  this  mission,  HHS  has 
decided  to  request  waivers  for 
physicians  to  provide  primary  care 
services  in  HPSAs  and  MUA/Ps  and  for 
psychiatrists  to  provide  care  in  Mental 
Health  HPSAs.  In  determining  whether 
to  request  a  waiver  for  an  Exchange 
Visitor  to  deliver  primary  health  care 
services,  HHS  will  consider  information 
from  and  coordinate  with  State 
Departments  of  Public  Health  (or  the 
equivalent),  other  IGAs  that  request 
waivers,  HHS  programs  such  as  the 
National  Health  Service  Corps,  and 
other  relevant  government  agencies. 
This  change  in  HHS's  role  requires 
amendment  of  the  HHS  regulations 
governing  J-1  visa  waiver  requests. 

The  Secretary  recognizes  that  the 
determination  of  need  for  health  care 
services  in  specific  geographic  areas  is 
affected  by  services  provided  by 
physicians  holding  nonimmigrant  visas, 
as  well  as  physicians  assigned  to  these 
areas  under  HHS  programs,  such  as  the 
National  Health  Service  Corps.  On  a 
related  issue,  during  the  first  quarter  of 
calendar  year  2003,  the  Secretary 
intends  to  propose  revisions  to  the 
regulations  governing  the  designation  of 
HPSAs  and  MUA/Ps. 

HHS  continues  to  endorse  the 
philosophy  that  Exchange  Visitors  are 
committed  to  return  to  their  country  of 
nationality  or  last  legal  permanent 
residence  home  for  at  least  two  years 
after  completing  their  program. 
Consistent  with  this  philosophy,  the 
regulations  provide  that  the  HHS 
Exchange  Visitor  Waiver  Review  Board 
may  determine  the  appropriate  numbers 
and  geographic  areas  for  waivers  for  the 
delivery  of  health  care  service.  These 
determinations  would  be  lAade  based  on 
data  relating  to  the  health  care  needs  of 
the  relevant  areas. 

The  HHS  eligibility  criteria 
established  under  this  rule  are  solely  for 
the  purpose  of  requesting  HHS  to  act  as 
an  IGA  and  are  consistent  with  the 
Department  of  State  regulations 
governing  such  waiver  requests.  HHS 
eligibility  requirement  criteria  for 
waiver  requests  are  in  addition  to  and 
independent  of  the  existing  waiver  and 
visa  criteria  established  by  the 
Immigration  and  Naturalization  Service 
(INS),  the  Department  of  State,  and  the 
Department  of  Labor.  HHS  stresses  that 
its  waiver  regulations  do  not  relieve 
alien  physicians  from  their 


responsibility  to  comply  with  visa 
requirements  on  a  timely  basis  to 
maintain  lawful  status.  Nor  should  these 
HHS  regulations  be  confused  with 
criteria  applicable  to  the  waiver 
program  implemented  by  state 
departments  of  health  (the  Conrad 
program). 

Alien  physicians  are  strongly 
encouraged  to  begin  the  waiver  process 
as  early  as  they  possibly  can  while  still 
in  the  residency  training  program.  Early 
filing  of  the  waiver  request  by  the  alien 
physician,  coupled  with  timely 
processing  of  the  request  by  the  relevant 
government  agencies,  will  facilitate  the 
timely  completion  of  the  waiver  process 
before  the  authorized  J-1  admission 
expires,  and  the  physician's  subsequent 
application  for  change  of  nonimmigrant 
status  from  J-1  toH-lB. 

HHS  also  notes  that  during  the  12- 
month  period  following  completion  of 
the  residency  training  program,  an  alien 
physician  who  has  departed  from  the 
United  States  is  still  eligible  to  apply  for  ' 
an  IGA  waiver.  He  or  she  may  pursue 
the  waiver  from  abroad.  If  the  waiver  is 
granted,  the  alien  physician  may  then 
procure  an  H-1 B  visa  and  seek 
admission  to  the  United  States  to  begin 
working  in  the  location  specified  in  the 
employment  contract  and  approved  by 
HHS.  ■ 

The  HHS  criteria  for  waiver  requests 
incorporate  the  requirements  currently 
imposed  by  the  Department  of  State 
regulations  that  govern  waiver  requests 
from  IGAs  based  on  the  need,  for  the 
delivery  of  health  care  services.  In  brief, 
the  criteria  for  a  waiver 
recommendation  by  HHS  acting  as  an 
IGA  are  as  follows: 

1.  Eligibility  to  apply  for  HHS  waiver 
requests  is  limited  to  primary'  care 
physicians,  and  general  psychiatrists 
who  have  completed  their  primary  care 
or  psychiatric  residency  training 
programs  no  more  than  1 2  months 
before  the  date  of  commencement  of 
employment  under  the  contract 
described  in  the  paragraph  below.  This 
12-month  eligibility  limitation  is  to 
ensure  that  the  physicians'  primary  care 
training  is  current  and  they  are  not 
engaged  in  subspecialty  training.  This 
HHS  eligibility  requirement  relates  only 
to  eligibility  for  an  HHS  waiver 
recommendation  and  does  not  relieve 
physicians  of  the  responsibility  to 
maintain  their  lawful  status.  Primary 
care  physicians  are  defined  as: 
physicians  practicing  general  internal 
medicine,  pediatrics,  family  practice  or 
obstetrics/gynecology  and  who  are 
willing  to  work  in  a  primary  care  HPSA 
or  MUA/P;  and  general  psychiatrists 
willing  to  work  in  a  Mental  Health 
HPSA. 
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must  establish  that  it  has  recruited 
activwly  and  in  good  faith  for  U.S. 
[ihysicians  in  the  recent  past,  but  has 
been  unable  to  recruit  a  qualified  United 
States  physician. 

3.  The  head  of  a  petitioning  health 
care  facility  must  execute  a  statement  to 
confirm  that  the  facility  is  located  in  a 
specific,  designated  HPSA  or  MUA/F, 
and  that  it  provides  medical  care  to 
Medicaid  and  Medicare  eligible  patients 
and  the  uninsured  indigent. 

4.  The  Exchange  Visitor  must  execute 
a  statement  that  he  or  she  does  not  have 
pending,  and  will  not  submit,  other  IGA 
waiver  requests  while  HHS  processes 
the  waiver  request. 

5.  The  employment  contract  must 
require  the  Exchange  Visitor  to  practice 
a  specific  primary  care  discipline  for  a 
minimum  of  three  years.  40  hours  per 
week  in  a  specified  HPSA  or  MUA/P.  It 
may  not  include  a  non-compete  clause 
that  limits  the  Exchange  Visitor's  ability 
to  continue  to  practice  in  any  HHS- 
designated  primary  care  or  mental 
health  HPSA  or  MUA/P  after  the  period 
of  obligation.  The  contract  must  be 
terminable  only  for  cause  and  not 
terminable  by  mutual  agreement  until 
completion  of  the  three-year 
commitnient.  except  that  the  contract 
may  be  assigned  to  another  eligible 
employer,  subject  to  approval  by  HHS 
and  consistent  with  all  applicable  INS 
and  Department  of  Labor  requirements. 

6.  Both  the  employer  and  the  alien 
physician  must  submit  information  to 
HHS  as  the  Secretary  may  reasonably 
require. 

7.  Both  the  employer  and  the  alien 
physician  must  comply  with  all 
applicable  Department  of  State. 
Department  of  l^bor.  INS.  and  HHS 
statutes,  regulations  and  policies. 

HHS  notes  that  if  an  alien  physician 
acquires  H-lB  nonimmigrant  status 
following  approval  by  the  INS  of  a 
request  for  waiver,  then  he  or  she 
becomes  subject  not  only  to  the  terms 
and  conditions  of  the  waiver,  but  also 
the  terms  and  conditions  of  the  H-lB 
nonimmigrant  status.  Failure  to  ccjmply 
with  those  conditions  will  make  that 
physician  subject  to  removal  from  the 
United  States  by  the  INS. 

This  rule  also  amends  the  HHS 
regulations  by  replacing  references  to 
the  United  States  Information  Agency 
(USIA)  with  the  Department  of  State, 
following  the  consolidation  of  USIA  and 
the  Department  of  State  as  mandated  by 
the  Foreign  Affairs  Agencies 
Consolidation  Act  of  1998. 

The  amendments  to  45  CFR  Part  50 
are  as  follows: 

(1)  Revise  §50.1  to  replace  the 
reference  to  "the  United  States 


iniunnaut.ni  .v^fiitN     with  "the 
Department  of  State"  to  reflect  the 
reorganization  of  the  two  agencies. 

(2)  In  §50.2  revise  paragraph  (b)  to 
delete  the  "s"  in  "Exchanges  Visitor 
Program";  revise  paragraph  (c)  to 
replace  the  reference  to  "Office  of 
International  Affairs"  with  the  "Office 
of  (Mobal  Health  Affairs":  remove  the 
parenthetical  examples  in  sentence 
three  and  add  a  new  sentence  at  the  end 
to  authorize  the  Exchange  Visitor 
Waiver  Review  Board  to  establish  a 
workgroup  to  review  requests  for 
waivers  for  the  delivery  of  health  care 
services;  and  redesignate  and  move 
former  paragraph  (d)  to  new  §  50.6(a) 
entitled  "Procedures  for  submission  of 
application  to  HHS." 

(3)  In  §  50.3  redesignate  and  move 
former  paragraphs  (a)(1)  through  (3)  to 
new  §  50.4  entitled  "Waivers  for 
research."  and  revise  former  §50.3  to 
include  policy  for  waivers  for  the 
delivery  of  health  care  services. 

(4)  Revise  §50.4  to  redesignate, 
remove  former  paragraph  (b)  as 
unnecessary  and  move  former  paragraph 
(a)  to  make  it  paragraph  (b)  of  new 

§  50.6.  Retitle  §  50.4  as  "Waivers  for 
research"  and  insert  former  paragraphs 
§50.3  (a)(1)  through  (3)  as  new 
paragraphs  (a)  through  (c).  Revise  new 
paragraph  (a)  to  remove  the  sentence 
which  reads  "The  Board  will  not 
request  a  waiver  when  the  application 
demonstrates  that  the  exchange  visitor 
is  needed  merely  to  provide  services  for 
a  limited  geographical  area  and/or  to 
alleviate  a  local  community  or 
institutional  manpower  shortage, 
however  serious." 

(5)  Add  a  new  §  50.5  entitled 
"Waivers  for  the  delivery  of  health  care 
service"  to  provide  criteria  for  requests 
for  waivers  based  on  a  need  for  the 
provision  of  health  care  service. 

(6)  Add  new  §  50.6  entitled 
"Procedures  for  Submission  of 
application  to  HHS"  and  insert  former 
paragraph  §  50.2(d)  as  paragraph  (a),  and 
former  paragraphs  §  50.4(a)  and  (b)  as 
paragraphs  (b)  and  (c). 

(7)  Redesignate  former  §  50.5  as  new 
§50.7. 

(8)  Remove  former  §  50.6  as 
unnecessary. 

(9)  Add  new  §  50.8  entitled 
"Compliance"  to  note  the  enforcement 
authority  of  INS  and  the  responsibility 
of  the  alien  physician  for  compliance 
with  the  terms  and  conditions  of  both 
the  applicable  vi.sa  .status  and  of  the 
waiver. 

flistifii    ^(iiip  i'"i   ("imittiin;  N'lifire  of 
Pr  iilMiNrd    K  II  iilli.i  K  illi; 

Notice  and  public  comment  and 
delayed  effective  date  have  been  waived 


iur  these  amendments  because  it  has 
been  found  for  good  cause  in 
accordance  with  5  U.S.C.  553  that  notice 
and  comment  are  "impracticable, 
unnecessary  or  contrary  to  the  public 
interest." 

Since  the  mid-1990s,  the  Department 
of  Agriculture  placed  more  than  3.098 
physicians  in  underserved  areas  in  48 
states  through  its  [-1  visa  waiver 
program.  While  the  Department  of 
Agriculture  will  no  longer  be  doing  so, 
there  remains  a  critical  need  for 
physicians  in  many  parts  of  the  United 
States  that  HHS  is  prepared  to  help  meet 
by  expanding  its  role  in  the  j-1  visa 
waiver  program  and  improving 
coordination  of  the  placement  of 
physicians  in  these  areas.  Any  delay  in 
implementation  of  these  regulations 
would  harm  the  medical  needs  of  these 
vulnerable  populations.  Health  care 
entities  which  will  apply  for  exchange- 
visitor  waivers  have  been  unable  to 
recruit  adequate  numbers  of  physicians 
to  provide  health  services  within  their 
geographic  areas.  While  the  health  care 
needs  of  underserved  areas  have 
decreased  through  the  success  of 
programs  such  as  the  National  Health 
Service  Corps  and  waivers  requested  by 
state  public  health  departments,  chronic 
shortages  of  physicians  continue  in 
certain  geographic  areas.  Without 
Exchange  Visitor  physicians  to  help  fill 
this  gap.  the  health  care  needs  of  the 
populations  in  these  areas  remain 
unmet. 

Accordingly,  the  Secretary  has 
determined,  in  accordance  with  5  U.S.C. 
553  and  HHS  policy,  that  it  would  be 
unnecessary  and  contrary  to  the  public 
interest  to  follow  proposed  rulemaking 
pFocedures  in  the  issuance  of  these 
regulations  or  to  delay  their  effective 
date.  However,  comments  will  be 
accepted  at  the  above  listed  address  for 
a  period  of  45  days  following  the 
publication  nf  the<;o  rci;ul;ifinns 

Econdiiih   .nul  Kt'mil.iliii  V   lin(),ii  l 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  rulemaking  is  necessar>',  to  select 
regulatory  approaches  that  provide  the 
greatest  net  benefits  (including  potential 
economic,  environmental,  public  health, 
safety  distributive  and  equity  effects).  In 
addition,  under  the  Regulatory 
Flexibility  Act  (RFA  of  1980).  if  a  rule 
has  a  significant  economic  effect  on  a 
substantial  number  of  small  entities,  the 
Secretary  must  specifically  consider  the 
economic  effect  of  a  rule  on  small 
entities  and  analyze  regulatory  options 
that  could  lessen  the  impact  of  the  rule. 

Executive  Order  12866  requires  that 
all  regulations  reflect  consideration  of 
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alternatives  of  costs,  of  benefits,  of 
incentives,  of  equity,  and  of  available 
information.  Regulations  must  meet 
certain  standards,  such  as  avoiding  an 
unnecessary  burden.  Regulations  which 
are  "significant"  because  of  cost, 
adverse  effects  on  the  economy, 
inconsistency  with  other  agency  actions, 
effects  on  the  budget,  or  novel  legal  or 
policy  issues,  require  special  analysis. 

The  Department  has  determined  that 
the  resources  required  to  implement  the 
requirement  in  these  regulations  are 
minimal.  Therefore,  according  to  the 
RFA  and  the  Small  Business  Regulatory 
Enforcement  Act  of  1996,  which 
amended  the  RFA,  the  Secretary 
certifies  this  action  will  not  impose  a 
significant  burden  on  a  substantial 
number  of  small  entities.  The  Secretary 
has  also  determined  that  this  action 
does  not  meet  criteria  for  a  major  rule 
as  defined  by  Executive  Order  12866 
and  would  have  no  major  effect  on  the 
economy  of  Federal  expenditures. 

We  have  determined  that  the  rule  is 
not  a  "major  rule"  within  the  meaning 
of  the  statute  providing  for 
Congressional  Review  of  Agency 
Rulemaking.  5  U.S.C.  801.  Similarly,  the 
rule  will  not  have  effects  on  State,  local 
and  tribal  governments  and  on  the 
private  sector  such  as  to  require 
consultation  under  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Further,  Executive  Order  13132 
establishes  certain  requirements  that  an 
agency  must  meet  when  it  promulgates 
a  rule  that  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  reviewed  the  action  herein 
under  the  threshold  criteria  of  Executive 
Order  13132.  Federalism,  and  have 
determined  that  this  action  would  not 
have  substantial  direct  effects  on  the 
rights,  roles  and  responsibilities  of 
Statp^ 

Paperwork  Reduction  Act  ol  1995 

rhis  rule  at  45  CFR  Part  50  contains 
collection  of  information  requirements 
subject  to  Office  of  Management  and 
Budget  (OMB)  Review  under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  These  collection  of  information 
requirements  are  necessary  to  carry  out 
the  provisions  of  the  Exchange  Visitor 
program.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB.  section 
3506(c)(2)(A)  of  the  PRA  requires  that 
we  solicit  comment  on  the  following 
issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 


•  The  accuracy  of  the  agency's 
estimate  of  the  information  collection 
burden; 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Section  50.4  of  the  rule  contains 
information  collection  requirements 
currently  approved  under  OMB  Control 
Number  0990-0001. 

Sections  50.5(e)(4)  and  (5)  of  the  rule 
contain  disclosure  requirements. 

Section  50.5(e)(4)  requires  facilities  or 
practices  sponsoring  an  Exchange 
Visitor  waiver  reque.st  for  the  delivery  of 
health  care  to  post  a  notice  of  the 
charges  for  services.  On  an  annual  basis 
it  is  estimated  that  it  will  take  300 
practices  one  hour  each  to  prepare  and 
post  such  notices.  The  total  annual 
burden  associated  with  this  requirement 
is  300  hours. 

Section  50.5(e)(5)  of  the  rules  contains 
the  requirements  for  the  submission  of 
evidence  that  the  applicant  made 
unsuccessful  efforts  to  recruit  a  U.S. 
physician.  The  burden  associated  with 
these  requirements  is  the  time  and  effort 
necessary  for  an  applicant  to  submit  the 
documentation.  On  an  annual  basis  it  is 
estimated  that  it  will  take  300 
applicants  two  hours  each  to  and  submit 
this  documentation.  The  total  annual 
burden  associated  with  this  requirement 
is  600  hours. 

The  Department  will  submit  a  copy  of 
this  Rule  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review  of  the 
information  collection  requirements 
described  above.  These  requirements  are 
not  effective  until  OMB  has  approved 
them. 

If  you  comment  on  any  of  these 
information  collection  requirements, 
please  mail  copies  directly  to  the 
following: 

Cynthia  Agens  Bauer.  OS  Reports 
Clearance  Officer.  Room  503H, 
Humphrey  Building,  200  Independence 
Avenue  S\V    Washington  DC,  20201; 
and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503, 
ATTN:  Allison  Evdt.  HHS  Desk  Officer 

National  Health  Objectives  for  the  ^  ear 
2010 

The  Public  Health  Service  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2010.  This 
is  an  HHS-led  effort  to  set  priorities  for 
national  attention.  The  activities 
covered  by  these  amendments  are 


related  to  the  priority  area  (Access  to 
Quality  Health  Services)  in  Healthy 
People  2010,  which  is  available  online 
at  http://www.health.gov/healthypeople. 

Sm()k(--F  n't   \\  nrkfilrii  »• 

This  program  is  not  subject  to  the 
Public  Health  Systems  Reporting 
Requirements. 

List  of  Sublet  t.s  m  45  (  1-  K  Pa.-:  ,)0 

Cultural  exchange  programs. 
Immigration.  Health  care,  Medical  care, 
Health  professions,  Health  facilities, 
aliens. 

Dated:  September  20.  2002. 
William  R.  Steiger. 

Director.  Office  of  Global  Health  Affairs. 
Approved:  September  27.  2002. 
Tommy  G.  Thompson, 
Secretary. 

Accordingly,  45  CFR  Part  50  is 
amended  as  follows: 

PART  50— US   EXCHANGE  VISITOR 
PROGRAM— REQUEST  FOR  WAIVER 
OF  THE  TWO-YEAR  FOREIGN 
RESIDENCE  REQUIREMENT 

Paragraph  1.  The  authority  citation 
for  part  50  continues  to  read  as  follows: 

Authority:  75  Stat.  527,  22  U.S.C.  2451  et 
seq..  84  Stat.  116,  8  U.S.C.  1182  (e). 

Par.  2.  Section  50.1  is  revised  to  read 
as  follows; 

§50.1     Authority 

Under  the  authority  of  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961  (75  Stat.  527)  and  the 
Immigration  and  Nationality  Act  as 
amended  (84  Stat.  116),  the  Department 
of  Health  and  Human  Services  is  an 
"interested  United  States  Government 
agency"  with  the  authority  to  request 
the  Department  of  State  to  recommend 
to  the  Attorney  General  waiver  of  the 
two-year  foreign  residence  requirement 
for  Exchange  Visitors  under  the  Mutual 
Educational  and  Cultural  Exchange 
Program.  HHS  eligibility  requirement 
criteria  for  waivers  are  in  addition  to 
and  independent  of  the  existing  waiver 
and  visa  criteria  established  by  the 
Immigration  and  Naturalization  Ser\'ice 
(INS),  the  Department  of  State,  and  the 
Department  of  Labor.  The  waiver 
regulations  described  in  this  part  do  not 
relieve  alien  physicians  seeking  a 
waiver  of  the  2-year  foreign  residence 
requirement  from  complying  with  the 
terms  and  conditions  imposed  on  their 
admission  to  the  United  States 

Par.  3.  Section  50.2  is  amended  by: 

1.  Revising  paragraphs  (b)  and  (c). 

2.  Removing  paragraph  (d). 
The  revisions  read  as  follows: 
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§  50.2    Exchange  Visitor  Waiver  Review 
Board. 

«  •  •  •  • 

(b)  Functions.  The  Exchange  Visitor 
Waiver  Review  B(»ard  is  responsible  for 
making  thorough  and  equitable 
evaluations  of  applications  submitted  by 
institutions,  acting  on  behalf  of 
Exchange  Visitors,  to  HHS  for  a 
favorable  nH:ommendation  to  the 
Department  of  State  that  the  two-year 
fortMgn  residence  requirement  for 
Exchange  Visitors  under  the  Exchange 
Visitor  Program  be  waived. 

(c)  Mfmbcrship  The  Exchange  Visitor 
Waiver  Rt^view  Board  consists  of  no 
fewer  than  three  members  and  two 
alternates,  of  whom  no  fewer  than  three 
will  consider  any  particular  application. 
The  Director  of  the  Office  of  Global 
Health  Affairs.  Office  of  the  Secretary,  is 
an  ex  officio  member  of  the  Board  and 
.serves  as  its  Chairman.  The  Dire<;tor 
mav  designate  a  staff  member  of  the 
Office  of  the  Secretary  to  scjrve  as 
member  and  Chairman  of  the  Board  in 
the  Director's  absence.  The  Assistant 
Secretary  for  Health  appoints  two 
regularly  assigned  members  and  two 
alternates  to  consider  applications 
concerning  health,  biomedical  research, 
and  related  fields.  The  Chairman  may 
request  the  heads  of  operating  divisions 
of  the  Department  to  appoint  additional 
members  to  consider  applications  in 
other  fields  of  interest  to  the 
[Department.  The  Board  may  obtain 
expert  advisory  opinions  from  other 
sources.  The  Board  may  establish  a 
workgroup  from  the  operating  divisions 
of  ihe  Department  to  consider 
applications  for  waivers  based  on  the 
need  for  the  delivery  of  health  care 
seryces  to  underserved  populations. 

Par.  4.  Section  50.3  is  revised  to  read 
as  follows: 

§50.3    Policy. 

(a)  Policy  for  waivers.  The  Department 
of  Health  and  Human  Services  endorses 
the  philosophy  that  Exchange  Visitors 
are  committed  to  return  home  for  at 
least  two  years  after  completing  their 
l)rogram.  This  requirement  was  imposed 
to  prevent  the  Program  from  becoming 
a  stepping  stone  to  immigration  and  to 
ensure  that  Exchange  Visitors  make 
available  to  their  home  countries  their 
new  knowledge  and  skills  obtained  in 
the  United  States.  The  Department  will 
request  waivers  for  the  delivery  of 
health  care  service  to  carry  out  the 
Department's  mission  to  increase  access 
to  care  for  the  nation's  most  medically 
underserved  individuals.  However,  in 
keeping  with  the  philosophy  of  the 
Program,  the  Exchange  Visitor  Waiver 
Review  Board  may  determine  the 
appropriate  numbers  and  geographic 


areas  for  waivers  for  the  delivery  of 
health  care  service. 

(b)  Criteria  for  waivers.  The  Exchange 
Visitor  Waiver  Review  Board  carefully 
applies  stringent  and  restrictive  criteria 
to  its  consideration  of  requests  that  it 
support  waivers  for  Ejcchango  Visitors. 
Each  application  is  evaluated 
individually  based  on  the  facts 
available. 

(c)  Waiver  for  members  of  Exchange 
Visitor's  family  Where  a  decision  is 
made  to  request  a  waiver  for  an 
Exchange  Visitor,  a  waiver  will  also  be 
reque.sted  for  the  spouse  and  children. 

if  any.  if  they  have  1-2  visa  status.  When 
both  members  of  a  married  couple  are 
Exchange  Visitors  in  their  own  right 
(i.e..  each  has  f-l  visa  status),  separate 
applications  must  be  submitted  for  each 
of  them. 

Par.  5.  Se<:tion  50.4  is  revised  to  read 
as  follows: 

§50  4     w.iivefs  for  research. 

In  determining  whether  to  request  a 
waiver  for  an  Exchange  Visitor  engaged 
in  the  conduct  of  research,  the  Board 
considers  the  following  key  factors: 

(a)  The  program  or  activity  at  the 
applicant  institution  or  organization  in 
which  the  Exchange  Visitor  is  employed 
must  be  of  high  priority  and  of  national 
or  international  significance  in  an  area 
of  interest  to  the  Department. 

(b)  The  Exchange  Visitor  must  be 
needed  as  an  integral  part  of  the 
program  or  activity,  or  of  an  essential 
component  thereof,  so  that  loss  of  his/ 
her  services  would  necessitate 
discontinuance  of  the  program,  or  a 
major  phase  of  it.  Specific  evidence 
must  be  provided  on  how  the  loss  or 
unavailability  of  the  individual's 
services  would  adversely  affect  the 
initiation,  continuance,  completion,  or 
success  of  the  program  or  activity.  The 
applicant  organization/institution  must 
clearly  demonstrate  that  a  suitable 
replacement  for  the  Exchange  Visitor 
cannot  be  found  through  recruitment  or 
any  other  means.  The  Board  will  not 
request  a  waiver  when  the  principal 
problem  appears  to  be  one  of 
administrative,  budgetary,  or  program 
inconvenience  to  the  institution  or  other 
employer. 

(c)  The  Exchange  Visitor  must  possess 
outstanding  qualifications,  training  and 
experience  well  beyond  the  usually 
expected  accomplishments  at  the 
graduate,  postgraduate,  and  residency 
levels,  and  must  clearly  demonstrate  the 
capability  to  make  original  and 
significant  contributions  to  the  program. 
The  Board  will  not  request  a  waiver 
simply  because  an  individual  has 
specialized  training  or  experience  or  is 


occupying  a  senior  staff  position  in  a 
university,  hospital,  or  other  institution. 

§50.5       Redes/q"a'P(-)  -is  §50.7] 

Par.  b.  KtulcbigiidU:  *j  r)0.5  as  §  50.7 
Par.  7.  New  section  §  50.5  is  added  to 
read  as  follows: 

§50.5      vV.ivP's  'O'  the  drivf'V  <->'  health 
care  service. 

in  determining  whether  to  request  a 
waiver  for  an  Exchange  Visitor  to 
deliver  health  care  service,  the  Board 
will  consider  information  from  and 
coordinate  with  State  Departments  of 
Public  Health  (or  the  equivalent),  other 
"interested  government  agencies" 
which  request  waivers,  and  other 
relevant  agencies.  The  Board  requires 
the  following  criteria  for  requests  for 
waivers  for  the  delivery*  of  health  care 

service: 

(a)  The  Exchange  Visitor  must  submit 
a  statement  that  he  or  she  does  not  have 
pending  and  will  not  submit  any  other 
"interested  government  agency"  waiver 
request  while  HHS  processes  the  waiver 
request  being  submitted. 

(b)  Waivers  are  limited  to  primary 
care  physicians  and  general 
psychiatrists  who  have  completed  their 
primary  care  or  psychiatric  residency 
training  programs  no  more  thanl2 
months  before  the  date  of 
commencement  of  employment  under 
the  contract  described  in  subparagraph 
(d).This  12-month  eligibility  limitation 
is  to  ensure  that  the  physicians'  primary 
care  training  is  current  and  they  are  not 
engaged  in  subspecialty  training.  This 
HHS  eligibility  requirement  relates  only 
to  eligibility  for  an  HHS  waiver  request 
and  does  not  relieve  physicians  of  the 
responsibility  to  maintain  lawful  status. 
Alien  physicians  are  strongly 
encouraged  to  begin  the  waiver  process 
as  early  as  they  possibly  can  while  still 
in  the  residency  training  program.  Early 
filing  of  the  waiver  request  by  the  alien 
physician,  coupled  with  timely 
processing  of  the  request  by  the  relevant 
government  agencies,  will  facilitate  the 
timely  completion  of  the  waiver  process 
before  the  authorized  J-l  admission 
expires,  and  the  physician's  subsequent 
application  for  change  of  nonimmigrant 
status  from  J-l  to  H-lB. 

(c)  Primary  care  physicians  are 
defined  as:  physicians  practicing 
general  internal  medicine,  pediatrics, 
family  practice  or  obstetrics/gyhecology 
willing  to  work  in  a  primary  care  Health 
Professional  Shortage  Area  (HPSA)  or 
Medically  Underserved  Area  or 
Population  (MUA/P);  and  general 
psychiatrists  who  are  willing  to  work  in 
a  Mental  Health  HPSA.  Note:  these  HHS 
eligibility  criteria  for  waivers  are  in 
addition  to  and  independent  of  the 
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existing  waiver  and  visa  criteria 
established  by  the  Immigration  and 
Naturalization  Service  (INS),  the 
Department  of  State,  and  the 
Department  of  Labor. 

(d)  The  Exchange  Visitor  must  have 
entered  a  contract  with  the  applicant 
employer.  This  contract  must: 

(1)  Require  the  Exchange  Visitor  to 
provide  primary  medical  care  in  a 
facility  physically  located  in  an  HHS- 
designated  primary  care  HPSA  or  MUA/ 
P,  or  general  psychiatric  care  in  a 
Mental  Health  HPSA. 

(2)  Require  the  Exchange  Visitor  to 
complete  a  term  of  employment  of  not 
less  than  three  years  providing  primary 
care  health  services  for  not  less  than  40 
hours  per  week. 

(3)  Require  the  Exchange  Visitor  to: 
(i)  Be  licensed  by  the  State  where  he 

or  she  will  practice; 

(ii)  Have  completed  a  residency  in 
one  of  the  following  specialties:  family 
practice,  general  pediatrics,  obstetrics/ 
gynecology,  general  internal  medicine, 
or  general  psychiatry;  and 

(iii)  Be  either  board  certified  or  board 
eligible  in  the  relevant  primary  care 
discipline. 

(4)  Be  terminable  only  for  cause  until 
completion  of  the  three-year 
commitment,  except  that,  with  the 
agreement  of  the  alien  physician,  the 
employer  may  assign  the  contract  to 
another  eligible  employer  with  the  prior 
approval  of  HHS  and  compliance  with 
all  applicable  INS  and  Department  of 
Labor  requirements.  Prior  to  approving 
an  assignment  of  the  contract.  HHS  will 
review  and  consider  the  health  care 
needs  of  the  alien  physician's  current 
and  proposed  new  locations,  as  well  as 
the  reasons  for  the  request. 

(5)  Not  contain  a  restrictive  covenant 
or  non-compete  clause  which  prevents 
or  discourages  the  physician  from 


continuing  to  practice  in  any  HHS- 
designated  primary  care  HPSA  or  MUA/ 
P  or  Mental  Health  HPSA  after  the 
period  of  obligation  under  the  contract 
has  expired. 

(6)  Provide  that  any  amendment  to  the 
contract  complies  with  all  applicable 
Federal  statutes,  regulations  and  yHS 
policy. 

(7)  Be  consistent  with  all  applicable 
Federal  statutes,  regulations  and  HHS 
policy. 

(e)  The  facility  or  practice  sponsoring 
the  physician: 

(1)  Must  provide  health  services  to 
individuals  without  discriminating 
against  them  because  either  they  are 
unable  to  pay  for  those  services  or 
payment  for  those  health  services  will 
be  made  under  Medicare  or  Medicaid. 

(2)  May  charge  no  more  than  the  usual 
and  customary  rate  prevailing  in  the 
geographic  area  in  which  the  services 
are  provided. 

(3)  Must  provide  care  on  a  sliding  fee 
scale  for  persons  at  or  below  200 
percent  of  poverty  income  level.  Persons 
w  ith  third-party  insurance  may  be 
charged  the  full  fee  for  service. 

(4)  Must  post  a  notice  in  a 
conspicuous  location  in  the  patient 
waiting  area  at  the  practice  site  to  notify 
patients  of  the  charges  for  service  as 
reauired  in  this  paragraph. 

1^5)  Must  provide  evidence  that  the 
applicant  facility  made  unsuccessful 
efforts  to  recruit  a  physician  who  is  a 
United  States  physician  for  the  position 
to  be  filled  by  the  Exchange  Visitor. 

(6)  Must  provide  a  statement  by  the 
head  of  the  facility  to  confirm  the 
facility  is  located  in  a  specific, 
designated  HPSA  or  MUA/P.  and  that  it 
provides  medical  care  to  Medicaid  and 
Medicare  eligible  patients  and  to  the 
uninsured  indigent. 

(f)  The  employer  and  the  alien 
physician  must  submit  information  to 


the  Secretar\'  at  the  times  and  in  the 
manner  that  the  Secretary  may 
reasonably  require. 

Par.  8.  Revise  §  50.6  to  read  as 
follows: 


§  50  6     P'oceOu'-es  *o' 
appiicatior  ic  HHS 


S^Df^Mss 


laj  Ihe  Lxchange  Visitor  Waiver 
Review  Board  will  review  applications 
submitted  by  private  or  non-federal 
institutions,  organizations,  or  agencies 
or  by  a  component  agency  of  HHS.  The 
Board  will  not  accept  applications 
submitted  by  Exchange  Visitors  or, 
unless  under  extenuating  and 
exceptional  circumstances,  other  U.S. 
Government  Agencies. 

(b)  Applications,  instruction  sheets 
and  information  are  available  from  the 
Executive  Secretary,  Exchange  Visitor 
Waiver  Review  Board.  An  authorized 
official  of  the  applicant  institution 
(educational  institution,  hospital, 
laboraton,',  corporation,  etc.)  must  sign 
the  completed  application.  The 
applicant  institution  must  send  the 
completed  application  to  the  address 
indicated  on  the  instruction  sheet. 

Par.  10.  New  section  50.8  is  added  to 
read  as  follows: 

§  5C  6     Compliance 

If  an  alien  physician  acquires  H-lB 
nonimmigrant  status  following  approval 
by  the  INS  of  a  request  for  waiver,  then 
he  or  she  becomes  subject  not  only  to 
the  terms  and  conditions  of  the  waiver, 
but  also  the  terms  and  conditions  of  the 
H-lB  nonimmigrant  status.  Failure  to 
comply  with  those  conditions  will  make 
that  physician  subject  to  removal  from 
the  United  States  by  the  INS. 

[PR  Doc.  02-.31972  Filed  12-17-02;  8:45  ami 
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contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food    i"i'!  Druy  Adnimibtrdtion 

21  Cf  «  t  rt  878 
[Docket  No.  02N-0288] 

Medical  Devices   Opsiq?  it  v      * 

Sp*>rial  Control  tor  hiynt  Nu-^ral 
s jt;,^.>  (;)*>., ces 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SU««mary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  iht;  classification  regulations  for 
eight  surgical  suture  devices  previously 
reclassified  into  class  H.  in  order  to 
specif>'  a  special  control  for  those 
devices.  FDA  is  proposing  the  guidance 
document  "Class  II  Special  Controls 
Guidance  Document:  Surgical  Sutures; 
Guidance  for  Industry  and  FDA"  as  the 
special  control  that  the  agency  believes 
u'ill  reasonably  assure  the  safety  and 
effectiveness  of  the  devices,  and  FDA  is 
announcing  the  availability  for 
comment  of  that  guidance  document 
elsewhere  in  this  issue  of  the  Federal 
Register  Elsewhere  in  this  issue  of  the 
Federal  Register.  FDA  is  also  publishing 
a  final  rule  reclassifying  the  absorbable 
polydioxanone  surgical  (PDS)  suture 
from  class  III  (premarket  approval)  to 
class  II  (special  controls),  and  is 
designating  as  the  special  control  for 
that  device,  effective  immediately,  the 
same  guidance  document  here  proposed 
as  the  special  control  for  the  eight 
surgical  sutures  devices  covered  by  this 
proposed  rule.  After  public  comments 
are  reviewed,  FDA  intends  to  issue  a 
final  rule  for  the  eight  surgical  sutures 
covered  by  this  proposed  rule,  making 
the  guidance  effective  as  the  special 
control  guidance  for  those  sutures  in 
addition  to  the  PDS  suture.  Following 
the  effective  date  of  such  final  rule,  any 
fimi  submitting  a  premarket  notification 
(5T0(k))  for  a  new  surgical  suture  will 
need  to  address  the  issues  covered  in 


the  special  control  guidance.  However, 
the  firm  needs  only  to  show  that  its 
device  meets  the  recommendations  of 
the  guidance  or  in  some  other  way 
provides  equivalent  assurance  of  safety 
.md  «'ffectiveness. 

DATES:  Submit  written  or  electronic 
comments  on  the  proposed  rule  by 
March  19,  2003.  See  section  VI  of  this 
document  for  the  proposed  effective 
date  of  a  final  rule  based  on  this 
document. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
ixww.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  D.  Watson,  Center  for  Devices 
and  Radiological  Health  (HFZ-410). 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
u)i-riq4-3nqn 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et  seq.).  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments)  (Public  Law  94-295),  the 
Safe  Medical  Devices  Act  of  1990 
(SMDA)  (Public  Uw  101-629),  and  the 
Food  and  Drug  Administration 
Modernization  Act  (FDAMA)  (Public 
Law  105-115),  established  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  human 
use.  Section  513  of  the  act  (21  U.S.C. 
360c)  established  three  categories 
(classes)  of  devices,  depending  on  the 
regulatorv  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  1  (general  controls), 
class  II  (special  controls),  and  class  III 
(premarket  approval). 

Under  the  1976  amendments,  class  U 
devices  were  defined  as  those  devices 
for  which  there  is  insufficient 
information  to  show  that  general 
controls  themselves  will  assure  safety 
and  effectiveness,  but  for  which  there  is 
sufficient  information  to  establish 
performance  standards  to  provide  such 
assurance. 

SMDA  broadened  the  definition  of 
class  II  devices  to  mean  those  devices 
for  which  the  general  controls  by 
themselves  are  insufficient  to  provide 


reasonable  assurance  of  safety  and 
effectiveness,  but  for  which  there  is 
sufficient  information  to  establish 
special  controls  to  provide  such 
assurance,  including  performance 
standards,  postmarkel  sur\eillance. 
patient  registries,  development  and 
dissemination  of  guidelines, 
recommendations,  and  any  other 
appropriate  actions  the  agency  deems 
necessary  (section  513(a)(1)(B)  of  the 
act). 

The  1976  amendments  also  broadened 
the  definition  of  "device"  in  section 
201(h)  of  the  act  (21  U.S.C.  321(h))  to 
include  certain  articles  that  were  once 
regulated  as  drugs.  Under  the  1976 
amendments.  Congress  classified  into 
class  III  all  transitional  devices,  i.e., 
those  devices  previously  regulated  as 
new  drugs,  including  surgical  sutures. 

In  the  Federal  Register  of  December 
16,  1977  (42  FR  63472),  FDA  published 
a  notice  that  identified  sutures  as  class 
III  devices  under  the  transitional 
provisions  of  the  act.  Section  520(1)(2)  of 
the  act  (21  U.S.C.  360j(l)(2))  provides 
that  the  manufacturer  or  importer  of  a 
device  classified  in  class  ill  under  the 
transitional  provisions  may  file  a 
petition  for  reclassification  of  the  device 
into  class  I  or  class  II.  Procedures  for 
filing  and  review  of  classification 
petitions  are  set  forth  in  §  860.^36  (21 
CFR  860.136). 

II,  Regulatory  History  of  tin-  l>t-vices 

In  accqrdance  with  section  520(1)(2)  of 
the  act  and  §860.136,  FDA,  after 
consulting  with  members  of  the  General 
and  Plastic  Surgery  Devices  Panel, 
reclassified  certain  surgical  suture 
devices  in  part  878  (21  CFR  878)  ft-om 
class  III  to  class  II  as  follows; 

1.  Absorbable  poly(glycolide/L- 
lactide)  surgical  suture  (§  878.4493). 
reclassification  order  (letter)  dated 
September  14,  1989; 

2.  Stainless  steel  suture  (§878.4495), 
reclassification  order  (letter)  dated  )uly 
30,  1986; 

3.  Absorbable  surgical  gut  suture 
(§  878.4830),  reclassification  order 
(letter)  dated  September  19,  1988: 

4.  Nonabsorbable  poly(ethylene 
terephthalate)  surgical  suture 
(§878.5000),  reclassification  order 
(letter)  dated  July  5,  1990; 

5.  Nonabsorbable  polypropylene 
surgical  suture  (§  878.5010), 
reclassification  order  (letter)  dated  July 
5,  1990; 
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6.  Nonabsorbable  polyamide  surgical 
suture  (§878.5020),  reclassification 
order  (letter)  dated  February  15,  1990; 

7.  Natural  nonabsorbable  silk  surgical 
suture  (§878.5030),  reclassification 
order  (letter)  dated  November  9,  1990; 
and 

8.  Nonabsorbable  expanded 
polytetrafluoroethylene  surgical  suture 
(§878.5035),  reclassification  order 
ripttofi  d^toH  September  9,  1999. 

111.  Proposed  Rule 

FDA  is  proposing  to  amend  the 
classification  regulations  for  the 
foregoing  eight  surgical  suture  devices 
in  order  to  designate  a  special  control 
for  each  device.  With  the  exception  of 
the  nonabsorbable  expanded 
polytetrafluoroethylene  surgical  suture, 
all  of  the  transitional  surgical  suture 
devices  were  reclassified  before  the 
provisions  of  SMDA  became  effective 
that  broadened  the  definition  of  class  II 
devices  to  establish  special  controls 
beyond  performance  standards.  Thus, 
developing  device-specific  guidance  as 
the  means  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device  was  not  a  regulatory 
option  at  the  time  of  their  original 
reclassification.  No  mandatory 
performance  standard  has  been 
developed  for  these  devices. 

Nonabsorbable  expanded 
polytetrafluoroethylene  (ePTFE)  surgical 
sutures  were  reclassified  from  class  III 
to  class  11  (special  controls)  and  special 
controls  were  identified,  including 
device-specific  labeling  and  FDA- 
recognized  consensus  standards. 

FDA  has  developed  a  guidance 
document  for  surgical  suture  devices 
and,  under  the  SMDA  authority,  is  now 
proposing  to  apply  it  as  the  special 
control  the  agency  believes  will 
reasonably  assure  the  safety  and 
effectiveness  of  these  devices.  FDA  is 
identifying  the  guidance  document 
entitled  "Class  II  Special  Controls 
Guidance  Document:  Surgical  Sutures; 
Guidance  for  Industry  and  FDA"  as  the 
proposed  special  control.  The  special 
controls  included  in  the  guidance 
document  are  the  same  as  those 
identified  in  the  Code  of  Federal 
Regulations  (CFR)  for  ePTFE  surgical 
sutures  with  one  exception.  The 
consensus  standard  identified  in  21  CFR 
878.5035  as  United  States 
Pharmacopoeia  (U.S. P.)  21  has  been 
updated  in  the  guidance  to  "the 
currently  recognized  USP  standard"  to 
reflect  the  fact  that  the  compendium  of 
U.S. P.  standards  is  now  published 
yearly.  In  the  past,  it  was  published 
only  every  5  years,  U.S. P.  21  having 
been  the  1985  publication. 


IV   Risks  to  Health 

FDA  has  identified  the  following  risks 
to  heahh  associated  with  the  use  of 
surgical  sutures:  Improper  selection  and 
use,  suture  breakage,  adverse  tissue 
reaction,  and  infection. 

A.  Improper  Selection  and  Use 

Proper  selection  of  the  size  and  type 
of  suture  most  suitable  for  the  type  of 
tissue  and  surgical  site  depends  on  the 
performance  of  the  suture,  the  material 
composition,  absorbability  (and  if 
absorbable,  the  rate  of  absorption), 
tensile  strength  (and  changes  in  tensile 
strength  over  time),  and/or  specific 
instructions  for  certain  types  of  sutures, 
tissues,  or  surgical  sites  (e.g., 
"Prolonged  contact  with  bile  or  urine 
may  result  in  calculus  formation."). 
Improper  selection  and  use  can  result 
in: 

•  Wound  dehiscence  (splitting  open 
of  the  sutured  tissue), 

•  Unsatisfactory  appearance  of  the 
surgical  scar,  or 

•  Impaired  function  or  mobility  at  the 
surgical  site. 

Any  of  these  events  may  result  in  the 
patient  having  to  undergo  another 
surgical  procedure. 

B.  Suture  Breakage 

The  intended  use  of  a  surgical  suture 
is  to  successfully  hold  tissue  together 
until  healing  is  sufficiently  complete. 
Suture  breakage  before  the  sutured 
wound  heals  can  result  in  wound 
dehiscence.  This  may  inter/ere  with  the 
normal  healing  process  and/or  result  in 
the  patient  having  to  undergo  another 
surgical  procedure. 

C.  Adverse  Tissue  Reaction 

An  adverse  tissue  reaction  to  the 
surgical  suture  is  a  potential  risk  to 
health  generally  associated  with  all 
surgical  sutures  if  biocompatibility, 
toxicity,  and  immunogenicity  of  the 
sutures  are  not  adequately  addressed. 
An  adverse  tissue  reaction  may  result 
from: 

•  Foreign  body  reaction  to  the  suture 
material; 

•  Toxicity  of  nonbiocompatible 
materials  (dyes,  coatings); 

•  Cytotoxic  levels  of  sterilization 
residues; 

•  Absorbable  suture  materials  that 
are  absorbed  too  quickly  or  too  slowly, 
producing  a  toxic  response;  or 

•  A  local  or  systemic  allergic  reaction 
in  patients  with  an  abnormal  sensitivity 
to  the  suture  material,  dye  or  coating. 

D.  Infection 

Infection  is  a  potential  risk  to  health 
generally  associated  with  all  surgical 


procedures  and  implanted  devices. 
Infection  can  result  from: 

•  Inadequate  sterilization  of  the 
surgical  suture. 

•  Failure  of  the  packaging  to  maintain 
sterility,  or 

•  Contamination  after  the  package  is 
opened. 

Preventative  measures,  including 
implantation  of  a  sterile  device  and 
strict  adherence  to  accepted  sterile 
technique  are  the  best  defenses  against 
infection 

V,  Special  Lontruls 

FDA  believes  that  in  addition  to 
general  controls,  the  class  II  special 
control  guidance  document  entitled 
"Class  II  Special  Controls  Guidance 
Document:  Surgical  Sutures;  Guidance 
for  Industry  and  FDA"  is  an  adequate 
special  control  to  address  the  risks  to 
health  associated  with  surgical  sutures 
and  thus  provide  reasonable  assurance 
of  the  safety  and  effectiveness  of  the 
device.  The  class  II  special  controls 
guidance  document  provides 
information  on  how  to  meet  premarket 
notification  (510(k))  submission 
requirements  for  surgical  sutures, 
including  recommendations  regarding 
device  description,  preclinical  data, 
clinical  data,  color  additives, 
sterilization,  and  labeling.  It  identifies 
voluntary  consensus  standards  that 
address  surgical  suture  specifications 
and  performance,  material 
biocompatibility  arfd  sterilization,  and 
FDA  guidance  documents  that  address 
material  biocompatibility  and 
sterilization: 

The  class  II  special  controls  guidance 
document  addresses  the  risks  to  health 
associated  with  surgical  sutures  in  the 
following  four  ways: 

•  Adherence  to  the  labeling 
recommendations  in  the  guidance 
addresses  the  risk  of  improper  suture 
selection  and  use  by  ensuring  that  users 
have  adequate  information  on  suture 
performance,  material  composition, 
absorbability  (and  if  absorbable,  the  rate 
of  absorption)  and  changes  in  tensile 
strength  over  time,  to  select  the  proper 
size  and  type  of  suture  for  the  type  of 
tissue  and  surgical  site; 

•  Adherence  to  the  voluntary 
consensus  standards  recommended  in 
the  guidance  addresses  the  risk  of 
surgical  suture  breakage  by  ensuring 
that  surgical  sutures  have  adequate 
tensile  strength,  diameter,  and  needle 
attachment  strength; 

•  Adherence  to  the  biocompatibility 
testing  recommendations  and 
biocompatibility  standards  in  the 
guidance  addresses  the  risk  of  an 
adverse  tissue  reaction  by  ensuring  that 
the  surgical  sutures  are  made  of 


77700 


I  ri'U'l  ,li     Kt'UI'-l''! 


rhursdi 


a*. 


maiiMiais  wiui  .i(if([iicii«- 
biocompatibility  and  that  the  absorbable 
surgical  suture  materials  have 
appropriate  pharmacokinetic  properties; 

and 

•  Adherence  to  the  sterilization 
guidance  and  the  voluntary  consensus 
standards  recommended  in  the  guidance 
document  addresses  the  risk  of  infection 
by  ensuring  that  the  surgical  suture  is 
sterile  and  has  adequate  packaging  to 
maintain  sterility. 

Elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  publishing  a  notice  of 
availability  of  the  guidance  document 
entitled  "Class  11  Special  Controls 
Guidance  Document:  Surgical  Sutures; 
Guidance  for  Industry  and  FDA."  This 
guidance  document  is  proposed  as  the 
special  control  for  these  eight  surgical 
sutures  and  is  not  yet  final  or  in  effect 
as  to  these  sutures.  After  public 
comments  on  this  proposed  rule  and  on 
the  guidance  dot:ument  are  reviewed, 
FDA  intends  to  issue  a  final  rule  for 
these  eight  surgical  sutures  and  the 
guidance  document  will  become  final 
and  effective  as  the  special  control 
guidance  for  them.  Following  the 
effective  date  of  such  final  rule,  any  firm 
submitting  a  premarket  notification 
(510(k))  for  a  new  surgical  suture  will 
need  to  address  the  issues  covered  in 
the  special  control  guidance.  However, 
the  firm  needs  only  to  show  that  its 
device  meets  the  recommendations  of 
the  guidance  or  in  some  other  way 
provides  equivalent  assurance  of  safety 
and  effectiveness.  Also,  elsewhere  in 
this  issue  of  the  Federal  Register.  FDA 
is  publishing  a  final  rule  reclassifying 
the  absorbable  PDS  suture  from  class  III 
(premarket  approval)  to  class  11  (special 
controls),  and  designating  the  same 
guidance  document  as  the  special 
control  for  that  device.  The  special 
control  guidance  document  is 
immediately  in  effect  as  the  special 
control  for  the  PDS  suture  only,  but  as 
to  that  suture  remains  subject  to  public 
comment  and  possible  future  revision 
under  the  agency's  good  guidance 
practices. 

VI.  Prop   s.  ii  >  tTective  Date 

FDA  piKpu>es  that  any  final  rule  that 
may  issue  based  on  this  proposal 
become  effective  30  days  after  its  date 
of  publication  in  Ih-   Ftilii.tl  Rrcistrr 

VU.  Environmental  linpd*  l 

i  he  agency  has  determined  under  21 
CFR  25..34(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  eff«>ct  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


VIU.  Analv.si.s  ul  liiipaLth 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
5  II.S.C.  601-612.  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4)).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safet\ 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order.  In  addition,  the 
rule  is  not  a  significant  regulatory  action 
as  defined  by  the  Executive  order  and  so 
is  not  subject  to  review  under  the 
Executive  order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  special  controls  guidance 
document  does  not  impose  any  new 
burdens  on  manufacturers  of  these 
devices.  FDA  has  granted  201 
substantial  equivalence  orders  from  95 
manufacturers  of  these  devices  in  the 
last  10  years.  The  guidance  document  is 
based  upon  the  review  of  the 
information  submitted  in  these 
premarket  notifications.  Based  on  the 
review  of  the  premarket  notifications, 
FDA  believes  that  manufacturers 
presently  marketing  these  devices  are  in 
conformance  with  the  guidance 
document  and  they  will  not  need  to  take 
any  further  action,  if  this  rule  is 
finalized  The  guidance  document 
merely  assures  that,  in  the  future, 
devices  of  these  generic  types  will  be  at 
least  as  safe  and  effective  as  the 
presently  marketed  devices.  These 
devices  are  already  subject  to  premarket 
notification  and  labeling  requirements. 
The  guidance  document  advises 
manufacturers  on  appropriate  means  of 
complying  with  these  requirements. 

The  consensus  standards  in  the 
guidance  were  recognized  under  section 
514(c)  of  the  act  (21  U.S.C.  360d(c))  for 
the  purpose  of  demonstrating  certain 
aspects  of  substantial  equivalency.  The 
manufacturer  may  provide  a  declaration 
of  conformity  to  a  recognized  standard 
to  meet  a  premarket  notification 
requirement.  Ordinarily,  this  will 
provide  a  simplified  method  of  meeting 
the  requirement.  The  manufacturer  may 
choose  to  submit  other  data  or 
information  to  meet  the  requirement. 
The  guidance  document  sets  out  options 


that  the  manufacturer  has  in  this 
respect. 

For  the  foregoing  reasons,  the  agency 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
In  addition,  this  rule  will  not  impose 
costs  of  $100  million  or  more  on  either 
the  private  sector  or  State,  local,  and 
tribal  governments  in  the  aggregate,  and 
therefore  a  summary  statement  or 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  rcquirod 

l\    ^'a^)»■rv\l.lk  Kfdu.  tmri    \(  I  ot  l'i'*5 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collections  of 
information.  Therefore,  clearance  by  the 
Offke  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (the  PRA)  (44  U.S.C.  3501- 
3520)  is  not  required. 

The  information  collections  addressed 
Jn  the  special  control  guidance 
document  identified  by  this  proposed 
rule  have  been  approved  by  OMB  in 
accordance  with  the  PRA  under  the 
regulations  governing  premarket 
notification  submissions  (21  CFR  part 
807.  subpart  E,  OMB  control  number 
0910-0120) 

X.  Submission  ut  CuiunuMits 

You  may  submit  to  the  Dockets 
Management  Branch  (set-  ADDRESSES) 
written  or  electronic  comiuont^ 
regarding  this  guidance  by  March  19, 
2003.  You  should  submit  two  copies  of 
any  comments.  Individuals  may  submit 
one  copy.  You  must  identify  comments 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  document  and 
comments  received  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday 
List  of  SubuM  Is  111  ^1  (  hK  H,iH  H7H 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
71  rrR  p.irt  HTR  he  .uiuMiilfd  as  fnllows: 

PART  878-~GENERAL  AND  PLASTIC 
SURGERY  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  878  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  3W).  MUh  .  .160e. 
3fiOi.  3601.  371. 

2.  Section  878  4493  is  amended  by 

rrvisinc  paratjraph  (h)  to  road  as  fnllows: 

§8^8  4493      Absorbable  polyiglycolidfo'L- 
lacf'dei  su'qicai  suture 
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(b)  Classification.  (Mass  11  (special 
controls).  The  special  control  for  this 
device  is  FDA's  'Class  II  Special 
Controls  Guidance  Document:  Surgical 
Sutures;  Guidance  for  Industry  and 
FDA."  See  §  878.1(e)  for  the  availability 
of  this  guidance  document. 

3.  Section  878.4495  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878  4495     Stainless  Steel  Suture. 

«  *  *  •  • 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  for  this 
device  is  FDA's  "Class  II  Special 
Controls  Guidance  Document:  Surgical 
Sutures;  Guidance  for  Industry  and 
FDA."  See  §  878.1(e)  for  the  availability 
of  this  guidance  document. 

4.  Section  878.4830  is  amended  by 
revisinc  paragraph  (b)  to  read  as  follows: 

§878.4830     Absorbable  surgical  gut  suture. 
•  •  *  *  • 

(b)  Classification.  Class  ii  (special 
controls).  The  special  control  for  this 
device  is  FDA's  "Class  II  Special 
Controls  Guidance  Document:  Surgical 
Sutures;  Guidance  for  Industry  and 
FDA."  See  §878. 1(e)  for  the  availability 
of  this  document. 

5.  Section  878.5000  is  amended  by 
revising  paragraph  (b)  to  read  as  follows 

§  878  5000     Nonabsorbable  poly(ethylene 
terephthalatei  surgical  suture. 
***** 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  for  this 
device  is  FDA's  "Class  II  Special 
Controls  Guidance  Document:  Surgical 
Sutures;  Guidance  for  Industry  and 
FDA  "  See  §  878.1(e)  for  the  availability 
of  this  document. 

6.  Section  878.5010  is  amended  by 
revising  paragraph  (b)  to  read  as  follows 

§878  5010     Nonabsorbable  polypropylene 
surgical  suture 

***** 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  for  this 
device  is  FDA's  "Class  II  Special 
Controls  Guidance  Document:  Surgical 
Sutures;  Guidance  for  Industry  and 
FDA."  See  §  878.1(e)  for  the  availability 
of  this  document. 

7.  Section  878.5020  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878  5020    Nonabsorbable  polyamlde 

surgical  suture 
***** 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  for  this 
device  is  FDA's  "Class  II  Special 
Controls  Guidance  Document:  Surgical 
Sutures;  Guidance  for  Industry  and 
FDA."  See  §  878.1(e)  for  the  availability 
of  this  guidance  document. 


8.  Section  878.5030  is  amended  by 
rovisinp  paragraph  (b)  to  read  as  follows: 

§878  5030     Natural  nonabsorbable  silk 
surgical  suture 
***** 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  for  this 
device  is  FDA's  "Class  11  Special 
Controls  Guidance  Document:  Surgical 
Sutures;  Guidance  for  Industry  and 
FDA."  See  §  878.1(e)  for  the  availability 
of  this  guidance  document. 

9.  Section  878.5035  is  amended  by 
rp\'isinc  paracraph  'h]  to  read  as  follows: 

§878.5035     Nonabsorbable  expanded 
polytetrafluoroethylene  surgical  suture 
***** 

(b)  Classification.  Class  11  (special 
controls).  The  special  control  for  this 
device  is  FDA's  "Class  II  Special 
Controls  Guidance  Document:  Surgical 
Sutures;  Guidance  for  Industry  and 
FDA."  See  §  878.1(e)  for  the  availability 
of  this  guidance  document. 

Dated:  October  16.  2002. 
I.inda  S.  Kahan, 

Deputy  Dirticlor,  Center  for  Devices  and     •• 
Radiological  Health. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1  25638-01] 
RIN  1545-BAOO 

Guidance  Regarding  Deduction  and 
Capitalization  of  Expenditures 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  .Notice  of  proposed  rulemaking 

liiii  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  that  explain  how 
section  263(a)  of  the  Internal  Revenue 
Code  (Code)  applies  to  amounts  paid  to 
acquire,  create,  or  enhance  intangible 
assets.  This  document  also  contains 
proposed  regulations  under  section  167 
of  the  Code  that  provide  safe  harbor 
amortization  for  certain  intangible 
assets,  and  proposed  regulations  under 
section  446  of  the  Code  that  explain  the 
manner  in  which  taxpayers  may  deduct 
debt  issuance  costs.  Finally,  this 
document  provides  a  notice  of  public 
hearing  on  these  proposed  regulations. 
DATES:  Written  or  electronic  comments 
must  be  received  by  March  19,  2003. 
Requests  to  speak  and  outlines  of  topics 


to  be  discussed  at  the  public  heanng 
scheduled  for  April  22,  2003rmust  be 
received  by  April  1,  2003. 
ADDRESSES:  Send  submissions  to 
.,v,.lTA:RU  (REG-1 25638-01),  room 
5226,  Internal  Revenue  Service.  POB 
7604.  Ben  Franklin  Station.  Washington. 
DC  20044.  Submissions  may  be  hand- 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  4  p.m. 
to:  CC:ITA:RU  (REG-125638-01). 
Courier's  Desk.  Internal  Revenue 
Service.  1111  Constitution  Avenue, 
NW.,  Washington,  DC  or  sent 
electronically  via  the  IRS  Internet  site 
at:  http://v^'v\'w. irs.gov/regs.  The  public 
hearing  will  be  held  in  the  IRS 
Auditorium,  Internal  Revenue  Building. 
1111  Constitution  .^venup  N'W 
Washington.  D( 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Andrew  |.  Keyso.  (202)  927-9397; 
concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing.  Guy  Traynor.  (202)  622-7180 
(not  toll-free  numbers). 

SUPPLEMENTARV  INPQRMA'^ION: 
Ba(  kground 

In  recent  years,  much  debate  has 
focused  on  the  extent  to  which  section 
263(a)  of  the  Code  requires  taxpayers  to 
capitalize  amounts  paid  to  acquire, 
create,  or  enhance  intangible  assets.  On 
January  24.  2002.  the  IRS  and  Treasury- 
Department  published  an  advance 
notice  of  proposed  rulemaking 
(ANPRM)  in  the  Federal  Register  (67  FR 
3461)  announcing  an  intention  to 
provide  guidance  in  this  area.  The 
ANPRM  described  and  explained  rules 
under  consideration  by  the  IRS  and 
Treasury  Department  and  invited  public 
r.nmmont  nn  these  riile.<; 

lAplanation  of  F'ruN  isiun-" 

!    iFitroduc  tiun 

The  proposed  regulations  under 
section  263(a)  of  the  Code  set  forth  a 
general  principle  that  requires 
capitalization  of  certain  amounts  paid  to 
acquire,  create,  or  enhance  intangible 
assets.  In  addition,  the  proposed 
regulations  identify  specific  intangible 
assets  for  which  capitalization  is 
required  under  the  general  principle. 
These  identified  intangible  assets  are 
grouped  into  categories  in  the  proposed 
regulations  based  on  whether  the 
intangible  asset  is  acquired  from  another 
party  or  created  by  the  taxpayer. 

The  proposed  regulations  also  provide 
rules  for  determining  the  extent  to 
which  taxpayers  must  capitalize 
transaction  costs  that  facilitate  the 
acquisition,  creation,  or  enhancement  of 
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intangible  assets  or  that  facilitate  certain 
restructurings,  reorganizations,  and 
transactions  involving  the  acquisition  of 
capital.  These  transaction  cost  rules 
allow  for  the  use  of  simplifying 
conventions  intended  to  promote 
administrability  and  reduce  the  cost  of 
compliance  with  section  263(a).  In 
addition,  the  proposed  regulations 
under  section  167  of  the  Code  provide 
a  safe  harbor  amortization  period 
applicable  to  certain  created  intangible 
assets  that  do  not  have  readily 
ascertainable  useful  lives  and  for  which 
an  amortization  period  is  not  otherwise 
prescribed  or  prohibited  by  the  Code, 
regulations,  or  other  published 
guidance. 

As  a  general  rule,  the  proposed 
regulations  are  not  intended  to  apply  to 
a  taxpayer's  intangible  interest  in  land. 
Thus,  the  proposed  regulations  do  not 
apply  to  amounts  paid  to  acquire  or 
create  easements,  life  estates,  mineral 
interests,  timber  rights,  or  other 
intangible  interests  in  land.  An 
exception  is  made  for  amounts  paid  to 
acquire,  create,  or  enhance  a  lease  of 
real  property.  Several  rules  contained  in 
the  proposed  regulations  address 
amounts  paid  to  acquire,  create,  or 
enhance  leases  of  property,  including 
leases  of  real  property.  The  IRS  and 
Treasury  Department  are  considering 
hiture  guidance  addressing  the 
treatment  of  amounts  paid  to  acquire, 
create,  or  enhance  tangible  assets, 
Appropriate  rules  relating  to  the 
treatment  of  interests  in  land  will  be 
addressed  in  that  future  guidance. 

II.  General  Principle  of  Capitalization 

A.  Ovt^rview 

The  proposed  regulations  require 
capitalization  of  amounts  paid  to 
acquire,  create,  or  enhance  an  intangible 
asset.  For  this  purpose,  an  intangible 
asset  is  defined  as  (1)  any  intangible 
that  is  acquired  from  another  person  in 
a  purchase  or  similar  transaction  (as 
described  in  paragraph  (c)  of  the 
proposed  regulations);  (2)  certain  rights, 
privileges,  or  benefits  that  are  created  or 
originated  by  the  taxpayer  and 
identified  in  paragraph  (d)  of  the 
proposed  regulations;  (3)  a  separate  and 
distinct  intangible  asset  (as  defined  in 
paragraph  (b)(3)  of  the  proposed 
regulations);  or  (4)  a  future  benefit  that 
the  IRS  and  Treasury  Department 
identify  in  subsequent  published 
guidance  as  an  intangible  asset  for 
which  capitalization  is  required.  As 
discussed  in  Part  V  of  this  preamble,  the 
proposed  regulations  also  require 
capitalization  of  transaction  costs  that 
facilitate  the  acquisition,  creation,  or 
enhancement  of  an  intangible  asset  or 


that  facilitate  a  restructuring  or 
reorganization  of  a  business  entity  or  a 
transaction  involving  the  acquisition  of 
capital,  such  as  a  stock  issuance, 
borrowing,  or  ret:apitalization. 

Through  this  definition  of  intangible 
asset,  the  IRS  and  Treasury  Department 
seek  to  provide  certainty  for  taxpayers 
by  identifying  specific  categories  of 
rights,  privileges,  and  benefits,  the  costs 
of  which  are  appropriately  capitalized. 
In  determining  the  categories  of 
expenditures  for  which  capitalization  is 
specifically  required,  the  IRS  and 
Treasury  Department  considered 
expenditures  for  which  the  courts  have 
traditionally  required  capitalization. 
These  categories  will  help  promote 
consistent  interpretation  of  section 
263(a)  by  taxpayers  and  IRS  field 
personnel. 

B.  Separate  and  Distinct  Intangible 
Asset 

The  proposed  regulations  define  the 
term  separate  and  distinct  intangible 
asset  based  on  factors  traditionally  used 
by  the  courts  to  determine  whether  an 
expenditure  serves  to  acquire,  create,  or 
enhance  a  separate  and  distinct  asset. 
Courts  have  considered  (1)  whether  the 
expenditure  creates  a  distinct  and 
ret:ognized  property  interest  subject  to 
protection  under  state  or  federal  law;  (2) 
whether  the  expenditure  creates 
anything  transferrable  or  salable:  and  (3) 
whether  the  expenditure  creates 
anything  with  an  ascertainable  and 
measurable  value  in  money's  worth. 
See.  e.g..  Commissioner  v.  Lincoln 
Savings  6-  Loan  Ass'n,  403  U.S.  345,  355 
(1971);  Central  Texas  Savings  &■  Loan 
Assn  V.  United  States.  731  F.2d  1181. 
1184  (5th  Cir.  1984);  Colorado  Springs 
National  Bank  v.  United  States.  505 
F.2d  1185.  1192  (10th  Cir.  1974); 
Briarcliff  Candy  Corp.  v.  Commissioner. 
475  F.2d  775.  784  (2nd  Cir.  1973). 

The  proposed  regulations  provide  that 
the  determination  of  whether  an  amount 
serves  to  acquire,  create,  or  enhance  a 
separate  and  distinct  intangible  asset  is 
made  as  of  the  taxable  year  during 
which  the  amount  is  paid,  and  not  later 
using  the  benefit  of  hindsight. 

The  IRS  and  Treasury  Department 
note  that  the  separate  and  distinct  asset 
standard  has  not  historically  yielded  the 
same  level  of  controversy  as  the 
significant  future  benefit  standard. 
Moreover,  several  commentators 
suggested  that,  if  the  proposed 
regulations  adopt  a  general  principle  of 
capitalization,  the  separate  and  distinct 
asset  test  is  a  workable  principle  in 
practice. 


C.  Significant  Future  Benefits  Identified 
in  Published  Guidance 

A  fundamental  purpose  of  section 
263(a)  is  to  prevent  the  distortion  of 
taxable  income  through  current 
deduction  of  expenditures  relating  to 
the  production  of  income  in  future 
years.  Thus,  in  det€;rmining  whether  an 
expenditure  should  be  capitalized,  the 
Supreme  Court  has  considered  whether 
the  expenditure  produces  a  significant 
future  benefit.  INDOPCO.  Inc.  v. 
Commissioner.  503  U.S.  79  (1992).  A 
"significant  future  benefit  "  standard, 
however,  does  not  provide  the  certainty 
and  clarity  necessary  for  compliance 
with,  and  sound  administration  of.  the 
law.  Consequently,  the  IRS  and 
Treasury  Department  believe  that 
simply  restating  the  significant  future 
benefit  test,  without  more,  would  lead 
to  continued  uncertainty  on  the  part  of 
taxpayers  and  continued  controversy 
between  taxpayers  and  the  IRS. 
Accordingly,  the  IRS  and  Treasury 
Department  have  initially  defined  the 
exclusive  scope  of  the  significant  future 
benefit  test  through  the  specific 
categories  of  intangible  assets  for  which 
capitalization  is  required  in  the 
proposed  regulations.  The  future  benefit 
standard  underlies  many  of  these 
categories. 

The  IRS  and  Treasury  Department 
recognize,  however,  that  there  may  be 
expenditures  that  are  not  identified  in 
these  categories,  but  for  which 
capitalization  is  nonetheless 
appropriate.  For  this  reason,  the 
proposed  rt^gulations  require 
capitalization  of  non-listed  expenditures 
if  those  expenditures  serve  to  produce 
future  benefits  that  the  IRS  and  Treasury 
Department  identify'  in  published 
guidance  as  significant  enough  to 
warrant  capitalization.  A  determination- 
in  published  guidance  that  a  particular 
category  of  expenditure  produces  a 
benefit  for  which  capitalization  is 
appropriate  will  apply  prospectively, 
and  will  not  apply  to  expenditures 
incurred  prior  to  the  publication  of  such 
guidance. 

For  purposes  of  future  guidance,  the 
IRS  and  Treasury  Department  will 
determine  whether  capitalization  is 
appropriate  for  a  particular  category  of 
expenditures  by  taking  into  account  all 
relevant  facts  and  circumstances, 
including  the  probability,  measurability, 
and  size  of  the  expected  future  benefit. 
Such  published  guidance  may  provide  a 
safe  harbor  amortization  period  for  any 
expenditure  required  to  be  capitalized. 
If  the  published  guidance  does  not 
provide  a  safe  harbor  amortization 
period,  the  expenditure  may  be  eligible 
for  the  15-year  safe  harbor  amortization 
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period  described  in  Part  VILA,  of  this 
preamble. 

The  IRS  and  Treasury  Department 
believe  that,  by  applying  the  significant 
future  benefit  test  in  the  manner 
described  above,  the  proposed 
regulations  will  substantially  reduce  the 
burden  on  both  taxpayers  and  IRS  field 
personnel  of  determining  whether  an 
expenditure  produces  significant  future 
benefits  for  which  capitalization  is 
required.  If  an  expenditure  is  not 
described  in  one  of  the  categories  in  the 
proposed  regulations  or  in  subsequent 
future  guidance,  taxpayers  and  IRS  field 
personnel  need  not  determine  whether 
that  expenditure  produces  a  significant 
future  benefit.  Upon  finalization  of  the 
proposed  regulations,  the  IRS  expects  to 
identify  and  withdraw  existing 
capitalization  guidance  that  is 
susceptible  to  application  inconsistent 
with  these  regulations. 

Ill    Intanuiblt'*'   \{()Uirf(l  hroni   Another 

Paragraph  (c)  of  the  proposed 
regulations  requires  capitalization  of 
amounts  paid  to  another  party  to 
acquire  an  intangible  from  that  party  in 
a  purchase  or  similar  transaction.  This 
rule  reflects  well-settled  law  requiring 
capitalization  of  the  purchase  price 
(including  sales  taxes  and  similar 
charges)  paid  to  acquire  property  from 
another.  The  regulations  provide 
examples  of  intangibles  that  must  be 
capitalized  under  this  rule  if  the 
intangible  is  acquired  from  another 
person.  Many  of  the  intangibles  required 
to  be  capitalized  by  this  rule  constitute 
"amortizable  section  197  intangibles" 
eligible  for  15-year  amortization  under 
section  197(a). 

The  rule  does  not  address  the 
treatment  of  any  transaction  costs  the 
taxpayer  may  incur  to  facilitate  the 
acquisition  of  an  intangible  fromi 
another  party.  The  treatment  of 
transaction  costs  is  described  in 
paragraph  (e)  of  the  proposed 
regulations.  So,  for  example,  while  this 
rule  requires  capitalization  of  the 
amount  paid  to  another  party  to  acquire 
an  intangible  from  that  party,  this  rule 
does  not  describe  the  treatment  of  the 
various  ancillary  costs  such  as  attorney 
fees  and  broker  commissions  incurred  to 
facilitate  the  acquisition. 

In  addition,  the  rule  applies  only  to 
acquired  intangibles,  and  not  to  created 
intangibles.  For  example,  the  rule 
requires  a  taxpayer  to  capitalize  the 
amount  paid  to  acquire  a  customer  base 
from  another  person.  However,  the  rule 
does  not  require  a  taxpayer  to  capitalize 
costs  that  it  incurs  to  create  its  own 
customer  base. 


IV.  Created  Intangibles 

Paragraph  (d)  of  the  proposed 
regulations  requires  taxpayers  to 
capitalize  amounts  paid  to  another  party 
to  create  or  enhance  with  that  party 
certain  identified  intangibles  discussed 
in  Parts  IV.A.  through  IV.H.  of  this 
preamble.  Examples  are  included  to 
demonstrate  the  scope  of  these  rules. 

To  reduce  the  administrative  and 
compliance  costs  associated  with 
capitalizing  these  amounts,  the 
proposed  regulations  adopt  a  '12-month 
rule"  applicable  to  most  created 
intangibles.  Under  this  12-month  rule,  a 
taxpayer  is  not  required  to  capitalize 
amounts  that  provide  benefits  of  a 
relatively  brief  duration.  The  12-month 
rule  is  discussed  in  further  detail  in  Part 
VI  of  this  preamble. 

As  in  the  case  of  acquired  intangibles, 
the  rules  in  paragraph  (d)  relating  to 
created  intangibles  address  the  amounts 
paid  for  the  intangible  itself,  and  not  the 
related  transaction  costs  incurred  to 
facilitate  the  creation  of  the  intangible. 
The  treatment  of  transaction  costs  is 
described  in  paragraph  (e)  of  the 
proposed  regulations. 

A.  Financial  Interests 

The  proposed  regulations  require 
taxpayers  to  capitalize  amounts  paid  to 
another  party  to  create  or  originate  with 
that  party  certain  financial  interests. 
The  financial  interests  identified  in  the 
rule  include  interests  in  entities  (e.g., 
corporations,  partnerships,  trusts)  and 
financial  instruments  (e.g.,  debt 
instruments,  notional  principal 
contracts,  options). 

The  12-month  rule  does  not  apply  to 
amounts  paid  to  create  or  enhance  a 
financial  interest  described  in  this  rule, 
regardless  of  whether  the  amounts  are 
also  described  in  another  part  of 
paragraph  (d)  of  the  proposed 
regulations. 

B.  Prepaid  Expenses 

In  general,  existing  law  requires 
capitalization  of  prepaid  expenses.  See, 
e.g.,  Commissioner  V.  Bovlston  Market 
Ass'n,  131  F.2d  966  (1st  Cir.  1942).  The 
proposed  regulations  require 
capitalization  of  amounts  prepaid  for 
benefits  to  be  received  in  the  future.  The 
proposed  regulations  modif\'  slightly  the 
rule  contained  in  the  ANPRM,  which 
proposed  capitalization  of  "amounts 
prepaid  for  goods,  services,  or  other 
benefits  (such  as  insurance)  to  be 
received  in  the  future.  "  The  reference  to 
"goods"  in  the  ANPRM  caused  some 
readers  to  question  whether  the 
proposed  rule  is  intended  to  apply  to 
the  acquisition  of  tangible  property.  The 
rule  is  not  intended  to  apply  to  the 


acquisition  of  tangible  property.  The 
rule  proposes  capitalization  of  prepaid 
expenses  on  the  ground  that  the 
prepayment  creates  an  intangible  asset 
in  the  form  of  a  right;  specifically,  the 
right  to  receive  goods,  services,  or  other 
benefits  in  the  future.  The  IRS  and 
Treasury  Department  decided  to 
eliminate  further  confusion  by 
modifying  the  rule  to  remove  the 
explicit  reference  to  goods. 

Further,  the  reference  in  the  rule  to 
"benefits  to  be  received  in  the  future" 
is  not  intended  to  imply  a  form  of 
"significant  future  benefit"  test 
applicable  to  any  expenditure  that  can 
be  expected  to  result  in  some  future 
benefit.  As  demonstrated  by  examples 
in  the  proposed  regulations,  the  rule  is 
intended  merely  to  require 
capitalization  of  prepaid  expenses. 

C.  Amounts  Paid  To  Obtain  Certain 
Memberships  and  Privileges 

The  proposed  regulations  require 
taxpayers  to  capitalize  amounts  paid  to 
an  organization  to  obtain  or  renew  a 
membership  or  privilege  from  that 
organization.  The  rule  clarifies  that 
amounts  paid  to  obtain  a  quality 
certification  of  the  taxpayer's  products, 
services,  or  business  processes  are  not 
within  the  scope  of  the  rule.  Thus,  for 
example,  the  rule  does  not  require 
capitalization  of  amounts  paid  to  obtain 
benefits  such  as  ISO  9000  certification 
or  Underwriters'  Laboratories  Listing. 

D.  Amounts  Paid  To  Obtain  Certain 
Rights  From  a  Governmental  Agency 

The  proposed  regulations  require 
taxpayers  to  capitalize  amounts  paid  to 
a  governmental  agency  for  a  trademark, 
trade  name,  copyright,  license,  permit, 
franchise,  or  other  similar  right  granted 
by  that  governmental  agency.  In  general, 
this  rule  is  directed  at  the  initial  fee 
paid  to  a  government  agency.  Under  the 
12-month  rule,  taxpayers  are  not 
required  to  capitalize  annual  renewal 
fees  paid  to  the  government  agency.  An 
example  in  the  proposed  regulations 
demonstrates  this  point. 

These  regulations  do  not  affect  the 
treatment  of  expenditures  under  other 
provisions  of  the  Code.  Accordingly,  an 
amount  paid  to  a  government  agency  to 
obtain  a  patent  from  that  agency  is  not 
required  to  be  capitalized  under  this 
section  if  the  amount  is  deductible 
under  section  174. 

E.  Amounts  Paid  To  Obtain  or  Modify 
Contract  Rights 

The  proposed  regulations  require 
taxpayers  to  capitalize  amounts  (other 
than  de  minimis  amounts)  paid  to 
another  party  to  induce  that  party  to 
enter  into,  renew,  or  renegotiate  an 
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for  the  taxpayer.  This  rule  recognizes 
that  some  agreements  produce  contract 
ipights  that  are  reasonably  certain  to 
produce  future  benefits  for  the  taxpayer, 
or  for  which  courts  have  traditionally 
required  capitalization.  For  example, 
the  rule  requires  capitalization  of 
amounts  paid  to  enter  into  or 
renegotiate  a  lease  contract  or  a  contract 
providing  the  taxpayer  the  right  to 
acquire  or  provide  services.  The  rule 
also  requires  capitalization  of  an 
amount  paid  to  obtain  a  covenant  not  to 
compete.  Recognizing  that  employment 
contracts  often  are  entered  into  along 
with  covenants  not  to  compete,  the 
proposed  regulations  contain  a  rule 
similar  to  that  in  §  1.197-2{b)(9)  of  the 
regulations.  An  agreement  for  the 
performance  of  services  does  not  have 
substantially  the  same  effect  as  a 
covenant  not  to  compete  and, 
accordingly,  amounts  paid  for  personal 
services  actually  rendered  are  not 
required  to  be  capitalized  under  this 
rule. 

On  the  other  hand,  the  rule  recognizes 
that  many  agreements  do  not  produce 
contract  rights  for  which  capitalization 
is  appropriate.  Thus,  the  rule  does  not 
require  a  taxpayer  to  capitalize  an 
amount  that  merely  creates  an 
expectation  that  a  customer  or  supplier 
will  maintain  its  business  relationship 
with  the  taxpayer. 

The  rule  contains  a  de  minimis 
exception  under  which  inducements 
that  do  not  exceed  $5,000  are  not 
required  to  be  capitalized.  The  IRS  and 
Treasury  Department  request  comments 
on  whether  a  non-cash  inducement  is 
properly  valued  at  the  taxpayer's  cost  to 
acquire  or  produce  the  inducement,  or 
at  the  fair  market  value  of  the 
inducement.  If  the  non-cash  inducement 
is  properly  valued  at  its  fair  market 
value,  comments  are  requested 
regarding  the  treatment  of  any  gain  or 
loss  realized  on  the  transfer  of  the  non- 
cash inducement 

This  rule  and  the  financial  interests 
rule  (de.scribed  in  Part  IV  A.  of  this 
preamble)  are  the  exclusive 
capitalization  provisions  for  created 
contracts.  In  other  words,  amounts  paid 
to  enter  into  an  agreement  not  identified 
in  these  rules  are  not  required  to  be 
capitalized  under  the  general  principle 
of  capitalization  on  the  theory  that  the 
agreement  is  a  separate  and  distinct 
asset. 

F.  Amounts  Paid  To  Terminate  Certain 
Contracts 

The  proposed  regulations  require 
taxpayers  to  capitalize  an  amount  paid 
to  terminate  three  types  of  contracts. 
The  purpose  of  the  rule  is  to  require 


capitalization  of  termination  payments 
that  enable  the  taxpayer  to  reacquire 
some  valuable  right  it  did  not  possess 
immediately  prior  to  the  termination. 
Thus,  capitalization  is  required  for 
pavments  by  a  lessor  to  terminate  a 
lease  agreement  with  a  lessee.  See 
Petrless  Weighing  and  Vending 
Machine  Corp.  v.  Commissioner,  52  T.C. 
850  (1969).  Capitalization  also  is 
required  for  payments  by  a  taxpayer  to 
terminate  an  agreement  that  provides 
another  party  the  exclusive  right  to 
acquire  or  use  the  taxpayer's  property  or 
services  or  to  conduct  the  taxpayer's 
business.  vSee  Rodewav  Inns  of  America 
V.  Commis.sioner.  63  T.C.  414  (1974). 
Finally,  capitalization  is  required  for 
payments  to  terminate  an  agreement 
that  prohibits  the  taxpayer  from 
competing  with  another  or  from 
acquiring  property  or  services  from  a 
competitor  of  another. 

On  the  other  hand,  the  rule  does  not 
require  capitalization  in  cases  where  the 
taxpayer,  as  a  result  of  the  termination, 
does  not  reacquire  a  right  for  which 
capitalization  is  appropriate.  For 
example,  the  rule  does  not  require  a 
taxpayer  to  capitalize  a  payment  to 
terminate  a  supply  contract  with  a 
supplier,  and  does  not  require  a  lessee 
to  capitalize  a  payment  to  terminate  a 
lease  agreement  with  a  lessor.  This  also 
is  consistent  with  existing  law.  See,  e.g., 
Stuart  Co.  v.  Commissioner,  195  F.2d 
176  (9th  Cir.  1952).  affg  9  T.C.M.  (CCH) 
585  (1950);  Olvmpia  Harbor  Lumber  Co. 
V.  Commissioner,  30  B.T.A.  114  (1934). 
aff  d,  79  F.2d  394  (9th  Cir.  1935); 
Denholm  &■  McKay  Co.  v.  Commissioner, 
2  B.T.A.  444  (1925);  Rev.  Rul.  69-511 
(1969-2  C.B.  24). 

The  proposed  regulations  modify,  in 
several  respects,  the  rule  described  in 
the  ANPRM.  First,  the  proposed 
regulations  expand  the  rule  to  require 
capitalization  of  an  amount  paid  to 
terminate  a  contract  that  grants  another 
the  exclusive  right  to  acquire  or  use  the 
taxpayer's  property  or  services.  Thus,  a 
taxpayer  must  capitalize  amounts  paid 
to  terminate  an  exclusive  license  to  use 
the  taxpayer's  property.  Second,  the 
proposed  regulations  remove  the 
reference  to  a  defined  geographic  area 
from  the  rule  requiring  capitalization  of 
amounts  paid  to  terminate  an  agreement 
that  provides  another  party  the 
exclusive  right  to  conduct  the  taxpayer's 
business.  The  IRS  and  Treasury 
Department  are  concerned  that  this 
reference  may  lead  to  uncertainty 
regarding  whether  the  parties  intended 
for  a  particular  right  to  be  limited  to  a 
defined  ge«jgraphic  area,  especially 
where  the  agreement  is  silent  regarding 
geographic  area.  Third,  as  discussed 
above,  the  proposed  regulations  require 


a  taxpayer  to  capitalize  an  amount  paid 
to  another  to  terminate  an  agreement 
that  prohibits  the  taxpayer  from 
competing  with  another. 

G.  Amounts  Paid  To  Acquire,  Produce, 
or  Improve  Real  Property  Owned  by 
Another 

The  proposed  regulations  require 
taxpayers  to  capitalize  an  amount  paid 
to  acquire  real  property  that  is 
relinquished  to  another,  or  to  produce 
or  improve  real  property  that  is  owned 
by  another,  if  the  real  property  is 
reasonably  expected  to  produce 
significant  economic  benefits  for  the 
taxpayer.  The  purpose  of  this  rule  is  to 
recognize  a  long  line  of  cases  and 
rulings  that  require  capitalization  where 
the  taxpayer  provides  property  to 
another  or  improves  property  of  another 
with  the  expectation  that  the  property 
will  provide  significant  future  benefits 
for  the  taxpayer.  See  D.  Loveman  &■  Son 
Export  Corp.  v.  Commissioner,  34  T.C. 
776  (1960),  affd  296  F.2d  732  (6th  Cir. 
1961)  (expenditures  incurred  by  the 
taxpayer  to  pave  a  public  road 
benefitted  the  taxpayer's  business  and 
were  appropriately  capitalized);  Chicago 
and  N.W.  Railway  Co.  v.  Commissioner, 
39  B.T.A.  661  (1939)  (conveyance  of 
land  by  a  railroad  to  a  city  for  highway 
purposes,  the  effect  of  which  is  of 
lasting  benefit  by  way  of  flood 
protection,  access  to  city  streets,  and 
reduced  cost  of  crossing  protection  is  a 
capital  expenditure);  Kauai  Terminal 
Ltd.  v.  Commissioner.  36  B.T.A.  893 
(1937)  (expenditures  incurred  by  the 
taxpayer  to  construct  a  publicly  owned 
breakwater  for  the  purpose  of  improving 
the  taxpayer's  freight  lighterage 
operation  are  capital  expenditures);  Rev. 
Rul   69-229  (1969-1  C.B.  86) 
(expenditures  incurred  by  a  railroad 
company  for  construction  of  a  state- 
owned  highway  bridge  over  its  tracks 
create  a  long  term  business  benefit  for 
the  taxpayer  and  are  therefore  capital 
expenditures);  Rev  Rul.  66-71  (1966-1 
C.B.  44)  (expenditures  incurred  by  the 
taxpayer  for  dredging  to  deepen  the 
portion  of  a  harbor  alongside  the 
taxpayer's  pier  leading  to  a  navigable 
channel  are  capital  expenditures). 

The  proposed  regulations  limit  the 
scope  of  the  rule  to  real  property,  and 
not  to  all  tangiblej)roperty  as  originally 
contemplated  by  the  ANPRM.  Some 
courts  have  required  capitalization  on 
the  ground  that  an  intangible  asset  is 
created  where  the  taxpayer  provides 
tangible  personal  property  to  another. 
See,  e.g.,  Alabama  Coca-Cola  Bottling 
Co.  V.  Commissioner.  T.C.  Memo.  1969- 
123  (capitalization  required  for  costs 
incurred  by  a  wholesaler  to  provide 
signs,  scoreboards,  and  clocks  bearing 
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its  product  logo  to  retail  outlets;  the 
expenditure  created  valuable  benefits 
that  would  benefit  the  taxpayer  beyond 
the  taxable  year).  Nonetheless,  the  IRS 
and  Treasury  Department  are  reluctant 
to  extend  the  rule  to  cases  involving 
tangible  personal  property.  Inclusion  of 
personal  property  within  the  scope  of 
the  rule  would  require  capitalization  of 
many  expenditures  that  are  properly 
deductible  under  current  law,  such  as 
advertising  or  business  promotion  costs. 

The  proposed  regulations  clarify  that 
the  rule  is  not  intended  to  apply  where 
the  taxpayer  is  selling  the  real  property, 
is  providing  the  real  property  to  another 
as  payment  for  some  other  property  or 
service  provided  to  the  taxpayer,  or  is 
selling  services  to  produce  or  improve 
the  property.  The  proposed  regulations 
also  clarify  that  the  rule  is  not  intended 
to  change  the  result  in  Rev.  Rul.  2002- 
9  (2002-10  I.R.B.  614),  regarding  the 
treatment  of  impact  fees  paid  by  a 
developer  of  real  property.  Rev.  Rul. 
2002-9  provides  that  impact  fees 
incurred  by  a  taxpayer  in  connection 
with  the  construction  of  real  property 
are  capitalized  costs  allocable  to  the  real 
property  The  proposed  regulations 
provide  that  these  costs  do  not  create  an 
intangible  asset  for  which  capitalization 
is  required  by  this  rule.  Similarly,  the 
proposed  regulations  provide  that  real 
property  turned  over  to  a  government 
entity  in  connection  with  a  real  estate 
development  project  (dedicated 
improvements)  also  are  outside  the 
scope  of  this  rule.  Such  costs  are 
allocable  to  the  property  produced,  as 
provided  in  section  263A  and  the 
regulations  thereunder. 

For  costs  required  to  be  capitalized 
under  this  rule,  the  proposed 
regulations  under  sectionT67  permit 
safe  harbor  amortization  ratably  over  a 
25-year  period.  The  IRS  and  Treasury 
Department  did  not  adopt  the  approach 
suggested  by  commentators  of 
permitting  amortization  over  the 
recovery  period  prescribed  for  the 
property  under  section  168  as  if  the 
taxpayer  had  actually  owned  the  real 
property  and  used  it  in  its  trade  or 
business.  The  IRS  and  Treasury 
Department  believe  that  such  an 
approach  would  raise  difficult  questions 
regarding  the  appropriate  class  life  or 
recovefy  period  to  be  applied.  In 
addition,  such  an  approach  would  not 
address  the  treatment  of  property  for 
which  a  class  life  or  recovery  period  is 
not  prescribed  by  section  168,  such  as 
vacant  land.  The  25-year  safe  harbor 
will  eliminate  the  uncertainty  that 
would  otherwise  exist  if  amortization 
were  permitted  over  the  period  of  the 
expected  future  benefit.  The  IRS  and 
Treasury  Department  invite  comments 


on  this  safe  harbor  amortization 
provision. 

H.  Amounts  Paid  To  Defend  or  Perfect 
Title  to  Intangible  Property 

The  proposed  regulations  require 
taxpayers  to  capitalize  an  amount  paid 
to  another  party  to  defend  or  perfect 
title  to  intangible  property  where  the 
other  party  challenges  the  taxpayer's 
title  to  the  intaijgible  property.  This  is 
consistent  with  existing  regulations 
under  section  263(a)  of  the  Code.  See 
§  1.263(a)-2fc).  The  rule  is  not  intended 
to  require  capitalization  of  amounts 
paid  to  protect  the  property  against 
infringement  and  to'  recover  profits  and 
damages  as  a  result  of  an  infringement. 
As  under  current  law,  these  costs  are 
generally  deductible.  See.  e.g.,  Urquhart 
V.  Commissioner,  215  F. 2d  17  (3rd  Cir. 
1954)  (expenditures  made  by  a  licensor 
of  patents  to  protect  against 
infringement  and  to  recover  profits  and 
damages  were  made  to  protect, 
conserve,  and  maintain  business  profits, 
and  not  to  defend  or  perfect  title  to 
property).  Whether  an  amount  is  paid  to 
defend  or  perfect  title,  on  the  one  hand, 
or  to  protect  against  infringement,  on 
the  other,  is  a  factual  matter. 

V.  Transa(  tion  (^osts 

A.  In  General 

The  proposed  regulations  provide  a 
two-pronged  rule  that  requires  taxpayers 
to  capitalize  transaction  costs.  The  first 
prong  of  the  rule  requires  capitalization 
of  transaction  costs  that  facilitate  the 
taxpayer's  acquisition,  creation,  or 
enhancement  of  an  intangible  asset.  The 
second  prong  of  the  rule  requires 
capitalization  of  transaction  costs  that 
facilitate  the  taxpayer's  restructuring  or 
reorganization  of  a  business  entity  or 
facilitate  a  transaction  involving  the 
acquisition  of  capital,  including  a  stock 
issuance,  borrowing,  or  recapitalization. 

The  first  prong  of  the  transaction  cost 
rule  recognizes  that  capitalization  is 
required  not  only  for  the  cost  of  an  asset 
itself,  but  for  the  ancillary  expenditures 
incurred  in  acquiring,  creating,  or 
enhancing  the  intangible  asset. 
Woodward  v.  Commissioner,  397  U.S. 
572  (1970).  The  proposed  regulations 
require  that  taxpayers  capitalize  these 
transaction  costs  to  the  basis  of  the 
intangible  asset  acquired,  created,  or 
enhanced. 

The  second  prong  of  the  transaction 
cost  rule  recognizes  that  transaction 
costs  that  effect  a  change  in  the 
taxpayer's  capital  structure  create 
betterments  of  a  permanent  or  indefinite 
nature  and  are  appropriatelv 
capitalized.  See  INDOPCO.'lnc.  v. 
Commissioner,  503  U.S.  79  (1992) 


(professional  fees  incurred  by  a  target 
corporation  in  a  stock  acquisition); 
General  Bancshares  Corp.  v. 
Commissioner.  326  F.2d  712  (8th  Cir. 
1964)  (costs  to  issue  a  stock  dividend  to 
shareholders):  Mills  Estate,  Inc.  v. 
Commissioner.  206  F.2d  244  (2nd  Cir. 
1953)  (professional  fees  incurred  in  a 
recapitalization).  As  discussed  in 
further  detail  in  Part  VII  of  this 
preamble  (relating  to  safe  harbor 
amortization),  the  proposed  regulations 
do  not  address  whether  these  costs 
increase  the  taxpayer's  basis  in  property 
or  are  treated  as  a  separate  intangible 
asset.  Comments  are  requested  on  these 
issues.  However,  in  the  case  of 
transaction  costs  that  facilitate  a  stock 
issuance  or  recapitalization,  the 
proposed  regulations  are  consistent  with 
existing  law,  which  provides  that  such 
capital  expenditures  do  not  create  a 
separate  intangible  asset,  but  instead 
offset  the  proceeds  of  the  stock  issuance. 
See  Rev.  Rul.  69-330  (1-969-1  C.B.  51): 
Affiliated  Capital  Corp.  v. 
Commissioner,  88  T.C.  1157  (1987).  The 
proposed  regulations  provide  that 
capitalization  is  not  required  under  this 
provision  for  stock  issuance  costs  of 
open-end  regulated  investment 
companies  (other  than  those  costs 
incurred  during  the  initial  stock  offering 
period).  See  Rev.  Rul.  94-70  (1994-2 
C.B.  17). 

As  discussed  in  Part  VII  of  this 
preamble,  costs  required  to  be 
capitalized  under  the  .second  prong  of 
the  transaction  cost  rule  are  not  eligible 
for  the  safe  harbor  amortization 
provision  provided  in  the  regulations. 
However,  comments  are  requested  on 
whether  the  safe  harbor  amortization 
provision  should  apply  to  any  of  these 
costs. 

The  term  reorganization  as  used  in 
the  second  prong  of  the  transaction  cost 
rule  contemplates  a  reorganization  in 
the  broad  sense  of  a  change  to  an 
entity's  capital  structure,  and  not  merely 
a  transaction  that  constitutes  a  tax-free 
reorganization  under  the  Code.  The 
terms  reorganization  and  restructuring 
are  broad  enough  to  include 
transactions  under  section  351  of  the 
Code,  as  well  as  bankruptcy 
reorganizations.  While  the  term  is  broad 
enough  to  encompass  stock 
redemptions,  the  treatment  of  costs 
incurred  in  connection  with  a  stock 
redemption  is  specifically  prescribed  by 
section  162(k).  The  terms  reorganization 
and  restructuring  are  not  intended  to 
refer  to  mere  changes  in  an  entity's 
business  processes,  commonly  referred 
to  as  "re-engineering.  "  Thus,  a 
taxpayer's  change  from  a  batch 
inventory  processing  system  to  a  "just- 
in-time"  inventory  processing  system. 
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1,  -cutlless  of  whether  the  taxpayer  refers 
to  such  change  as  a  business 
"restructuring.  "  is  not  within  the  scope 
of  the  rule,  as  demonstrated  by  example 
in  the  proposed  regulations, 

Consistent  with  existing  law.  the  rule 
requires  capitalization  of  costs  to 
facilitate  a  divisive  transaction.  See 
Bilar  Tool  &■  Dye  Corp.  v.  Commissioner. 
530  F.2d  708  (Bth  Cir.  1976).  However, 
the  rule  does  not  require  capitalization 
of  amounts  paid  to  facilitate  a  divisive 
transaction  where  the  divestiture  is 
pursuant  to  a  government  mandate, 
unless  the  divestiture  is  a  condition  of 
permitting  the  taxpayer  to  participate  in 
a  separate  restructuring  or 
reorganization  transaction.  See.  e.g..  El 
Paso  Co.  V.  United  States.  694  F.2d  703 
(Fed  Cir.  1982);  American  Stores  Co.  v. 
Commissioner.  114  T.C.  458  (2000). 

In  the  ANPRM.  the  second  prong  of 
the  tran.saction  cost  rule  applied  to  "an 
applicable  asset  acquisition  within  the 
meaning  of  section  1060(c)."  This 
language  caused  confusion  as  to 
whether  the  second  prong  of  the 
transaction  cost  rule  applied  to 
acquisitions  of  tangible  assets.  To  clarify 
that  the  transaction  cost  rules  do  not 
apply  to  acquisitions  of  tangible  assets 
(other  than  acquisitions  of  real  property 
described  in  Part  IV. C.  of  this  preamble) 
the  proposed  regulations  delete  the 
reference  to  section  1060(c).  To  the 
extent  that  intangible  assets  are  acquired 
in  an  applicable  asset  acquisition  under 
section  1060(c),  the  first  prong  of  the 
transaction  cost  rule  requires 
capitalization  of  transaction  costs  that 
facilitate  the  acquisition  of  those 
intangible  as.sets.  Transaction  costs 
allocable  to  tangible  assets  are 
capitalized  to  the  extent  provided  by 
existing  law.  The  IRS  and  Treasury 
Department  are  considering  separate 
guidance  to  address  the  ti'eatment  of 
expenditures  to  acquire,  create,  or 
enhance  tangible  assets. 

B.  Facilitate 

The  proposed  regulations  provide  a 
"facilitate"  standard  for  purposes  of 
determining  whether  transaction  costs 
must  be  capitalized.  The  facilitate 
standard  is  intended  to  be  narrower  in 
scope  than  a  "but-for "  standard  Thus, 
some  transaction  costs  that  arguably  are 
capital  under  a  but-for  standard,  such  as 
costs  to  downsize  a  workforce  after  a 
corporate  merger  (including  severance 
payments)  or  costs  to  integrate  the 
operations  of  merged  businesses,  are  not 
required  to  be  capitalized  under  a 
facilitate  standard.  While  such  costs 
may  not  have  been  incurred  but-for  the 
merger,  the  costs  do  not  facilitate  the 
merger  itself.  The  proposed  regulations 
provide  that  an  amount  facilitates  a 


transaction  if  it  is  incurred  in  the 
process  of  pursuing  the  acquisition, 
creation,  or  enhancement  of  an 
intangible  asset  or  in  the  process  of 
pursuing  a  restructuring,  reorganization, 
or  transaction  involving  the  acquisition 
of  capital. 

In  response  to  the  ANPRM, 
commentators  suggested  that  the 
proposed  regulations  should  distinguish 
costs  to  facilitate  the  acquisition  of  a 
trade  or  business  from  costs  to 
investigate  the  acquisition  of  a  trade  or 
business.  Several  commentators 
suggested  that  the  proposed  regulations 
should  adopt  the  standard  contained  in 
Rev.  Rul.  99-23  (1999-1  C.  B.  998). 

Rev.  Rul.  99-23  provides  a  "whether- 
and-which"  test  for  distinguishing  costs 
to  investigate  the  acquisition  of  a  new 
trade  or  business  (which  are  amortizable 
under  section  195)  from  costs  to 
facilitate  the  acquisition  (which  are 
capital  expenditures  under  section 
263(a)  and  are  not  amortizable  under 
section  195).  Under  this  test,  costs 
incurred  to  determine  whether  to 
acquire  a  new  trade  or  business,  and 
which  new  trade  qi  business  to  acquire, 
are  investigatory  costs.  Costs  incurred  in 
the  attempt  to  acquire  a  specific 
business  are  costs  to  facilitate  the 
consummation  of  the  acquisition. 

Because  Rev.  Rul.  99-23  has  created 
controversy  between  taxpayers  and  the 
IRS,  the  proposed  regulations  do  not 
adopt  the  standard  contained  in  Rev. 
Rul.  99-23.  Rather,  the  proposed 
regulations  provide,  as  a  bright  line  rule, 
that  an  amount  paid  in  the  process  of 
pursuing  an  acquisition  of  a  trade  or 
business  (whether  the  acquisition  is 
structured  as  an  acquisition  of  stock  or 
of  assets  and  whether  the  taxpayer  is  the 
acquirer  in  the  acquisition  or  the  target 
of  the  acquisition)  is  required  to  be 
capitalized  only  if  the  amount  is 
"inherently  facilitative"  or  if  the 
amount  relates  to  activities  performed 
after  the  earlier  of  the  date  a  letter  of 
intent  (or  similar  communication)  is 
issued  or  the  date  the  taxpayer's  Board 
of  Directors  approves  the  acquisition 
proposal.  For  this  purpose,  the  proposed 
regulations  identih'  amounts  that  are 
inherently  facilitative  (e.g.,  amounts 
relating  to  determining  the  value  of  the 
target,  drafting  transactional  documents, 
or  conveying  property  between  the 
parties).  Under  this  bright  line  rule,  an 
amount  that  does  not  facilitate  the 
acquisition  is  not  required  to  be 
capitalized  under  this  section.  The 
proposed  regulations  do  not  affect  the 
treatment  of  start-up  expenditures  under 
section  195.  The  IRS  and  Treasury 
Department  are  considering  the 
application  of  these  bright  line 
standards  to  tangible  assets  acquired  as 


part  of  a  trade  or  business  in  order  to 
provide  a  single  administrable  standard 
in  these  transactions.  The  IRS  and 
Treasury  Department  request  comments 
on  whether  the  bright  line  standard 
provided  in  the  proposed  regulations  is 
administrable  and  whether  there  are 
other  bright  line  standards  that  can  be 
applied  in  this  area. 

The  proposed  regulations  provide  that 
a  success-based  fee  is  an  amount  paid  to 
facilitate  the  acquisition  except  to  the 
extent  that  evidence  clearly 
demonstrates  that  some  portion  of  the 
amount  is  allocable  to  activities  that  do 
not  facilitate  the  acquisition.  The  IRS 
and  Treasury  Department  request 
comments  on  the  treatment  of  success- 
based  fees. 

The  IRS  and  Treasury  Department 
stress  that  section  6001  of  the  Code 
requires  taxpayers  to  maintain  sufficient 
records^to  support  a  position  claimed  on 
the  taxpayer's  return.  Thus,  taxpayers 
must  maintain  rec:ords  adequate  to 
document  that  amounts  relate  to 
activities  performed  prior  to  the  bright 
line  date.  Comments  are  requested  on 
the  types  of  records  that  are  available  in 
the  context  of  an  acquisition  of  a  trade 
or  business  and  how  these  records 
might  be  utilized  to  administer  the 
bright  line  rule. 

C.  Hostile  Takeover  Defense  Costs 

The  proposed  regulations  provide  that 
transaction  costs  incurred  by  a  taxpayer 
to  defend  against  a  hostile  takeover  of 
the  taxpayer's  stock  do  not  facilitate  the 
acquisition  and  therefore  are  not 
required  to  be  capitalized.  See  A.E. 
Staley  Mfg.  Co.  v.  Commissioner.  119 
F.3d  482  {7th  Cir.  1997).  The  proposed 
regulations  recognize,  however,  that  an 
initially  hostila  acquisition  attempt  may 
eventually  become  friendly.  In  such  a 
case,  the  rules  require  the  taxpayer  to 
bifurcate  its  costs  between  those 
incurred  to  defend  against  the 
acquisition  attempt  at  the  time  the 
attempt  was  hostile  and  those  incurred 
to  facilitate  the  friendly  acquisition. 
Capitalization  is  required  for  costs 
incurred  to  facilitate  the  friendly 
acquisition.  The  IRS  and  Treasury 
Department  request  comments  on  rules 
that  might  be  applied  to  determine  the 
point  at  which  a  hostile  acquisition 
attempt  becomes  friendly 

Some  costs  may  be  viewed  both  as 
costs  to  defend  against  a  hostile 
acquisition  and  as  costs  to  facilitate 
another  capital  transaction.  For 
example,  a  taxpayer  may  attempt  to 
thwart  a  hostile  acquisition  by  merging 
with  a  white  knight,  recapitalizing,  or 
issuing  stock  purchase  rights  to  existing 
shareholders.  The  proposed  regulations 
require  capitalization  of  such  costs. 
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regardless  of  whether  the  taxpayer's 
purpose  in  incurring  such  costs  was 
solely  to  defend  against  a  hostile 
acquisition. 

D.  Simplifying  Conventions  Applicable 
to  Transaction  Costs 

1.  Salaries  and  Overhead 

Much  of  the  recent  debate 
surrounding  section  263(a)  has  focused 
on  the  extent  to  which.capitaIization  is 
required  for  ernployee  compensation 
and  overhead  costs  that  are  related  to 
the  acquisition,  creation,  or 
enhancement  of  an  asset.  Generally, 
courts  and  the  Service  have  required 
capitalization  of  such  costs  where  the 
facts  show  that  the  costs  clearly  are 
allocable  to  a  particular  asset.  See 
Commissioner  v.  Idaho  Power  Co.,  418 
U.S.  1  (1973)  (requiring  capitalization  of 
depreciation  on  equipment  used  to 
constnict  capital  assets  and  noting  that 
wages,  when  paid  in  connection  with 
the  construction  or  acquisition  of  a 
capital  asset,  must  be  capitalized  and 
amortized  over  the  life  of  the  capital 
asset):  Louisville  and  N.R.  Co.  v. 
Commissioner.  641  F.2d  435  (6th  Cir. 
1981)  (requiring  capitalization  of 
overhead  costs  associated  with  building 
and  rebuilding  railroad  freight  cars); 
Lychuk  v.  Commissioner.  116  T.C.  374 
(2001)  (requiring  capitalization  of 
employee  compensation  where 
employees  spent  a  significant  portion  of 
their  time  working  on  acquisitions  of 
installment  obligations);  Rev.  Rul.  73- 
580  (1973-2  C.B.  86)  (requiring 
capitalization  of  employee 
compensation  reasonably  attributable  to 
services  performed  in  connection  with 
corporate  mergers  and  acquisitions). 

In  the  context  of  intangible  assets, 
some  courts  have  allowed  taxpayers  to 
deduct  employee  compensation  and 
overhead  where  there  is  only  an  indirect 
nexus  between  the  intangible  asset  and 
the  compensation  or  overhead.  See 
Wells  Fargo  v.  Commissioner.  224  F.3d 
874  (8th  Cir.  2000)  (deduction  allowed 
for  officers'  salaries  allocable  to  work 
performed  by  corporate  officers  in 
negotiating  a  merger  transaction  because 
the  salaries  "originated  from  the 
employment  relationship  between  the 
taxpayer  and  its  officers"  and  not  from 
the  merger  transaction);  PNC  Bancorp  v. 
Commissioner.  212  F.3d  822  (3rd  Cir. 
2000)  (deduction  allowed  for 
compensation  and  other  costs  of 
originating  loans  to  borrowers);  Lychuk 
v.  Commissioner.  116  T.C.  374  (2001) 
(capitalization  not  required  for  overhead 
costs  allocable  to  the  taxpayer's 
acquisition  of  installment  loans  because 
the  overhead  did  not  originate  in  the 
process  of  acquiring  the  installment 


notes,  and  would  have  been  incurred 
even  if  the  taxpayer  did  not  engage  in 
such  acquisition). 

To  resolve  much  of  this  controversy, 
and  to  eliminate  the  burden  on 
taxpayers  of  allocating  certain 
transaction  costs  among  various 
intangible  assets,  the  proposed 
regulations  provide  a  simplifying 
assumption  that  employee 
compensation  and  overhead  costs  do 
not  facilitate  the  acquisition,  creation  or 
enhancement  of  an  intemgible  asset.  The 
rule  applies  regardless  of  the  percentage 
of  the  employee's  time  that  is  allocable 
to  capital  transactions.  For  example, 
capitalization  is  not  required  for 
compensation  paid  to  an  employee  of 
the  taxpayer  who  works  full  time  on 
merger  transactions. 

The  proposed  regulations  modify  the 
rule  proposed  in  the  ANPRM  by 
extending  the  scope  of  the  rule  to  all 
employee  compensation,  whether  paid 
in  the  form  of  salary,  bonus,  or 
commission.  Commentators  noted  that 
bonuses  are  rarely  paid  with  respect  to 
one  particular  transaction,  and  a 
requirement  to  capitalize  bonuses 
would  not  result  in  simplification  given 
the  necessity  of  allocating  bonuses 
among  capital  transactions.  In  the  case 
of  overhead,  the  proposed  regulations 
modify  the  rule  proposed  in  the  ANPRM 
by  extending  the  scope  of  the  rule  to 
variable  overhead.  The  IRS  and 
Treasury  Department  have  concluded 
that  the  clearer  reflection  of  income  that 
might  be  gained  by  requiring 
capitalization  of  employee 
compensation  and  overhead  does  not 
offset  the  administrative  and  record 
keeping  burdens  imposed  by  a 
capitalization  requirement. 

These  simplifying  conventions  are 
intended  to  be  rules  of  administrative 
convenience,  and  not  substantive  rules 
of  law.  Accordingly,  in  the  case  of 
employee  compensation  and  overhead, 
the  IRS  and  Treasury  Department  are 
considering  limiting  the  application  of 
the  simplifying  conventions  to 
taxpayers  that  deduct  these  costs  for 
financial  accounting  purposes.  Under 
this  approach,  the  simplifying 
conventions  for  employee  compensation 
and  overhead  would  not  apply  to 
taxpayers  that  capitalize  these  costs  for 
financial  accounting  purposes.  A  book- 
tax  conformity  rule  would  recognize 
that  there  is  no  simplification  gained  by 
allowing  a  deduction  for  employee 
compensation  and  overhead  where  the 
taxpayer  allocates  these  costs  to 
intangible  assets  and  capitalizes  them 
for  financial  accounting  purposes.  The 
IRS  and  Treasury  Department  anticipate 
that  any  such  book-tax  conformity  rule 
would  not  apply  to  de  minimis  costs. 


The  proposed  regulations  do  not 
presently  include  a  book-tax  conformity 
rule.  However,  the  IRS  and  Treasury 
Department  request  comments  on 
whether  the  final  regulations  should 
apply  a  book-tax  conformity  rule  to 
employee  compensation  and  overhead. 

2.  De  Minimis  Costs  \ 

The  proposed  regulations  provide  that 
de  minimis  transaction  costs  do  not 
facilitate  a  capital  transaction  and 
therefore  are  not  required  to  be 
capitalized.  The  rule  defines  de  minimis 
costs  as  costs  that  do  not  exceed  $5,000. 
The  IRS  and  Treasury  Department 
considered  whether  the  de  minimis  rule 
should  be  based  on  the  taxpayer's  gross 
receipts,  total  assets,  or  some  other 
variable  benchmark,  rather  than  a  fixed 
amount.  The  IRS  and  Treasury 
Department  decided  not  to  adopt  such 
an  approach  because  of  concern  that  it 
would  add  complexity  and  create 
administrability  issues,  particularly 
where  the  benchmark  amount  changes 
as  a  result  of  amended  returns  or  audit 
adjustments. 

The  proposed  regulations  clarify  that 
the  de  minimis  rule  applies  on  a 
transaction-by-transaction  basis.  As 
demonstrated  by  examples  in  the 
proposed  regulations,  a  single 
transaction  may  involve  the  acquisition 
of  multiple  intangible  assets.  The 
proposed  regulations  also  clarify  that  if 
transaction  costs  (other  than 
compensation  and  overhead)  exceed 
S5.000,  no  portion  of  the  costs  is 
considered  de  minimis  under  the  rule. 
Thus,  all  of  the  costs  (not  just  the  cost 
in  excess  of  $5,000)  must  be  capitalized. 
The  IRS  and  Treasury  Department 
request  comments  on  whether 
additional  rules  are  required  to  prevent 
taxpayers  from  improperly  fragmenting 
agreements  or  transactions  to  take 
advantage  of  the  de  minimis  rules 
contained  in  the  proposed  regulations. 

The  proposed  regulations  contain 
rules  for  aggregating  costs  allocable  to  a 
transaction.  While  taxpayers  generally 
must  account  for  the  actual  costs 
allocable  to  each  transaction,  the 
proposed  regulations  permit  taxpayers 
to  determine  the  applicability  of  the  de 
minimis  rules  by  computing  the  average 
transaction  cost  for  a  pool  of  similar 
transactions.  The  IRS  and  Treasury' 
Department  recognize  that  this  average 
cost  pooling  method  could  result  in  a 
skewed  average  cost  where  several 
unusually  large  transactions  occur 
during  the  year  and  request  comments 
on  how  to  address  such  transactions.  If 
the  final  regulations  ultimately  provide 
this  pooling  mechanism  for  computing 
average  transaction  costs,  taxpayers  are 
reminded  of  their  obligations  under 
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section  6001  of  the  Code  to  maintain 
such  records  as  are  sufficient  to 
establish  the  amount  of  any  deductions 
claimtul  as  de  minimis  costs. 

The  proposed  regulations  provide  that 
the  de  minimis  ruh?  does  not  apply  to 
commissions  paiii  to  acquire  or  create 
certain  financial  interests.  Accordingly, 
taxpayers  must  capitalize  such 
commissions.  The  IRS  and  Treasury 
Department  note  that  tht;  treatment  of 
commissions  is  well-settled  under 
existing  law.  See  Hf^lvfhng  v.  Winmill. 
:t05  U.S.  79  (193H):  <!»  1.2H3(a)-2(e).  In 
additron,  becau.se  commissions 
generally  are  traceable  to  a  particular 
acquisition  or  creation,  no 
simplification  is  gained  by  treating 
commissions  as  de  minimis  costs. 

3.  Regular  and  Recurring  Costs 

The  ANPRM  requested  public 
comm«mt  on  whether  the  recurring  or 
nonrecurring  nature  of  a  transactif>n  is 
an  appropriate  consideration  in 
determining  whether  an  expenditure 
incurred  to  facilitate  a  transaction  must 
be  capitalized  under  section  263(a)  and. 
if  so,  what  criteria  should  be  applied  in 
distinguishing  between  recurring  and 
nonrecurring  transactions.  The  IRS  and 
Treasury  Department  considered  the 
public  comments  and  concluded  that  a 
regular  and  recurring  rule  would  likely 
be  too  vague  to  be  administrable.  The 
IRS  and  Treasury  Department  believe 
that  the  simplifying  conventions  for 
employee  compensation,  overhead,  and 
de  minimis  costs  address  the  types  of 
regular  and  recurring  costs  that  are  most 
appropriately  excluded  from 
capitalization.  Thus,  a  regular  and 
recurring  rule  is  not  provided  in  the 
proposed  regulations. 

VI.  12-Month  Rule 

A.  In  General 

The  existing  regulations  under 
sections  263(a).  446.  and  461  require 
taxpayers  to  capitalize  expenditures  that 
create  an  asset  having  a  useful  life 
substantiallv  beyond  the  close  of  the 
taxable  year.  See  §§  1.263(a)-2(a), 
1.446-l(c)(l)(ii),  and  1.461-l(a)(2)(i).  In 
determining  whether  an  as.set  has  a 
useful  life  substantially  beyond  the 
close  of  the  taxable  year,  some  courts 
have  adopted  a  "one-year"  rule.  U.S. 
Freightwavs  Corp.  v.  Commissioner,  270 
F.3d  n37'(7th  Cir.  2001),  revg  113  T.C. 
329  (1999):  Zaninovich  v. 
Commissioner.  616  F.2d  429  (9th  Cir. 
1980).  Under  this  rule,  an  expenditure 
may  be  deducted  in  the  year  it  is 
incurred,  as  long  as  the  benefit  resulting 
from  the  expenditure  does  not  have  a 
useful  life  that  extends  beyond  one  year. 


The  IRS  and  Treasury  Department 
think,  that  a  ■■12-month"  rule  would 
help  to  reduce  the  administrative  and 
compliance  costs  inherent  in  applying 
section  263(a)  to  amounts  paid  to  create 
or  enhance  intangible  as.sets. 
Accordingly,  under  the  proposed 
regulations,  certain  amounts  (including 
transaction  costs)  paid  to  create  or 
enhance  intangible  rights  or  benefits  for 
the  taxpayer  that  do  not  extend  beyond 
the  period  prescribed  by  the  12-month 
rule  are  treated  as  having  a  useful  life 
that  does  not  extend  substantially 
beyond  the  close  of  the  taxable  year. 
Thus,  such  amounts  are  not  required  to 
be  capitalized  under  the  proposed 
regulations.  Amounts  paid  to  create 
rights  or  benefits  that  do  extend  beyond 
the  period  prescribed  by  the  12-month 
rule  must  be  capitalized  in  full:  no 
portion  of  these  amounts  is  considered 
to  come  within  the  scope  of  the  12- 
month  rule  on  the  ground  that  such 
portion  is  allocable  to  rights  or  benefits 
That  will  expire  within  the  period 
prescribed  by  the  12-month  rule. 

The  12-month  rule  does  not  apply  to 
amounts  paid  to  create  or  enhance 
financial  interests  or  to  amounts  paid  to 
create  or  enhance  self-created 
amortizable  section  197  intangibles  (as 
described  in  section  197(c)(2)(A)). 
Application  of  the  12-month  rule  to  self- 
created  amortizable  section  197 
intangibles,  but  not  to  amortizable 
.section  197  intangibles  acquired  from 
another  person,  would  result  in 
inconsistent  treatment  of  amortizable 
section  197  intangibles.  The  IRS  and 
Treasurs'  Department  are  reluctant  to 
treat  acquired  amortizable  section  197 
intangibles  different  from  self-created 
amortizable  section  197  intangibles. 

The  proposed  regulations  clarify  the 
interaction  of  the  12-month  rule  with 
the  economic  performance  rules 
contained  in  section  461(h)  of  the  Code. 
Nothing  in  these  proposed  regulations  is 
intended  to  change  the  application  of 
section  461  of  the  Code,  including  the 
application  of  the  economic 
performance  rules.  In  the  case  of  a 
taxpayer  using  the  accrual  method  of 
accounting,  section  461  requires  that  an 
item  be  incurred  before  it  is  taken  into 
account  through  capitalization  or 
deduction.  For  example,  under  the 
economic  performance  rules,  amounts 
prepaid  for  goods  or  services  generally 
are  not  incurred,  and  therefore  may  not 
be  taken  into  account  by  an  accrual 
method  taxpayer,  until  such  time  as  the 
goods  or  services  are  provided  to  the 
taxpayer  (subject  to  the  recurring  item 
exception).  §  1.461-4(d)(2)(i).  Thus,  the 
12-month  rule  provided  by  the 
regulations  does  not  permit  an  accrual 
method  taxpayer  to  deduct  an  amount 


prepaid  for  goods  or  services  where  the 
amount  has  not  been  incurred  under 
section  461  (for  example,  where  the 
taxpayer  can  not  reasonably  expect  that 
it  will  be  provided  goods  or  ser\'ices 
within  3'  •  months  after  the  date  of 
payment).  The  proposed  regulations 
contain  examples  demonstrating  the   • 
interaction  of  the  12-month  rule  with 
the  economic  performance  rules  of 
section  461(h). 

B.  Application  of  12-Month  Rule  to 
Contract  Terminations 

The  proposed  regulations  clarify  that, 
for  purposes  of  applying  the  12-month 
rule,  an  amount  paid  to  terminate  a 
contract  described  in  Part  IV. F.  of  this 
preamble  prior  to  its  expiration  date 
creates  a  benefit  for  the  taxpayer  equal 
to  the  unexpired  term  of  the  agreement 
as  of  the  date  of  termination.  Thus,  for 
example,  if  a  lessor  incurs  costs  to 
terminate  a  lease  with  an  unexpired 
term  of  10  months,  the  12-month  rule 
will  apply  to  those  costs. 

C.  Rights  of  Indefinite  Duration 

The  12-month  rule  does  not  apply  to 
contracts  or  other  rights  that  have  an 
indefinite  duration.  Rights  of  indefinite 
duration  include  rights  that  have  no 
period  of  duration  fixed  by  agreement  or 
law  or  that  are  not  based  on  a  period  of 
time,  but  are  based  on  a  right  to  provide 
or  receive  a  fixed  amount  of  goods  or 
services.  The  IRS  and  Treasury 
Department  believe  that,  in  many  cases, 
application  of  the  12-month  rule  to 
contracts  or  other  rights  that  are  not 
based  on  a  period  of  time  would 
necessitate  speculation  regarding  ^ 

whether  the  contract  or  other  right 
could  reasonably  be  expected  to  be 
completed  within  12  months.  In 
addition,  the  IRS  and  Treasury 
Department  believe  that  amounts  paid 
to  create  or  enhance  such  rights  should 
be  capitalized  and  recovered  through 
amortization,  through  a  loss  deduction 
upon  abandonment  of  the  right,  or 
through  basis  recoverv  upon  sale. 
Further.  §  1.167(a)-14(c)  of  the 
regulations  provides  rules  for 
amortizing  costs  to  obtain  a  right  to 
receive  a  fixed  amount  of  property  or 
services.  Under  these  rules,  the  basis  of 
such  right  is  amortized  for  each  taxable 
year  by  multiplying  the  basis  of  the  right 
by  a  fraction,  the  numerator  of  which  is 
the  amount  of  tangible  property  or 
services  received  during  the  taxable  year 
and  the  denominator  of  which  is  the 
total  amount  of  tangible  property  or 
services  received  or  to  be  received 
under  the  terms  of  the  contract.  The  IRS 
and  Treasury  Department  believe  that 
these  amortization  rules  provide  a 
reasonable  recovery  method  for  many 
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rights  that  are  required  to  be  capitalized 
under  these  regulations,  and  .serve  as  a 
sufficient  substitute  for  a  12-month  rule. 

D.  PUghts  That  Are  Renewable 

The  proposed  regulations  provide 
rules  for  determining  whether  renewal 
periods  should  be  taken  into  account  in 
determining  the  treatment  of  a 
renewable  contract  with  an  initial  term 
that  falls  within  the  scope  of  the  12- 
month  rule.  The  proposed  regulations 
provide  that  renewal  periods  are  to  be 
taken  into  account  if  there  is  a 
"reasonable  expectancy  of  renewal." 
Some  commentators  suggested  that 
renewals  should  be  taken  into  account 
only  if  renewal  is  "substantially  likely" 
or  "economically  compelled."  The  IRS 
and  Treasury  Department  believe  that 
the  reasonable  expectancy  of  renewal 
test  is  a  more  appropriate  standard,  and 
note  that  this  standard  is  consistent 
with  the  standard  provided  in 
§1.167(a)-14(c)(3)  of  the  regulations  for 
purposes  of  determining  the 
amortization  period  for  certain  contract 
rights. 

Whether  a  reasonable  expectancy  of 
renewal  exists  depends  on  all  relevant 
facts  and  circumstances  in  existence  at 
the  time  the  contract  or  other  right  is 
created.  The  fact  that  a  particular 
contract  is  ultimately  renewed  is  not 
relevant  in  determining  whether  a 
reasonable  expectancy  of  renewal  exists 
at  the  time  the  parties  entered  into  the 
contract.  The  proposed  regulations 
provide  factors  that  are  significant  in 
determining  whether  a  reasonable 
expectancy  of  renewal  exists. 

The  IRS  and  Treasury  Department  are 
considering  rules  that  permit  taxpayers 
who  create,  renew,  or  enhance  a  certain 
minimum  number  of  similar  rights  or 
benefits  during  a  taxable  year  to  pool 
those  transactions  for  purposes  of 
applying  the  12-month  rule.  The 
proposed  regulations  provide  a  broad 
outline  of  one  pooling  method  under 
consideration  by  the  IRS  and  Treasury 
Department.  This  method  allows 
taxpayers  to  apply  the  reasonable 
expectancy  of  renewal  test  to  pools  of 
similar  rights  or  benefits.  Under  this 
proposed  method,  taxpayers  are 
required  to  capitalize  an  expenditure  to 
obtain  a  right  or  benefit  by  reference  to 
the  reasonable  expectancy  of  renewal 
for  the  pool.  The  proposed  regulations 
provide  that,  if  less  than  20  percent  of 
the  rights  or  benefits  in  the  pool  are 
reasonably  expected  to  be  renewed,  the 
taxpayer  need  not  capitalize  any  costs 
for  the  rights  or  benefits  in  the  pool.  On 
the  other  hand,  if  more  than  80  percent 
of  the  rights  or  benefits  in  the  pool  are 
reasonably  expected  to  be  renewed,  the 
taxpayer  must  capitalize  all  costs  (other 


than  de  minimis  costs  described  in  Parts 
IV. E.  and  V.D.2.  of  this  preamble)  for  the 
rights  or  benefits  in  the  pool.  If  20 
percent  or  more  but  80  percent  or  less 
of  the  rights  or  benefits  in  the  pool  are 
reasonably  expected  to  be  renewed,  the 
taxpayer  must  capitalize  a  percentage  of 
costs  corresponding  to  the  percentage  of 
rights  or  benefits  in  the  pool  that  are 
reasonably  expected  to  be  renewed.  The 
proposed  regulations  provide  that 
taxpayers  may  define  a  pool  of  similar 
contracts  for  this  purpose  using  any 
reasonable  method.  A  reasonable 
method  would  include  a  definition  of  a 
pool  based  on  the  type  of  customer  and 
the  type  of  property  or  service  provided. 

The  IRS  and  Treasury  Department 
stress  that  the  pooling  methods  outlined 
in  these  proposed  regulations  are  not 
effective  unless  these  pooling  methods 
are  uhimately  promulgated  in  final 
regulations.  Accordingly,  these 
proposed  regulations  do  not  provide 
authority  for  taxpayers  to  adopt  the 
pooling  methods  outlined  herein.  Public 
comments  are  requested  regarding  the 
following  specific  issues  related  to 
pooling  (both  with  respect  to  pools 
established  for  purposes  of  applying  the 
12-raonth  rule  and  with  respect  to  pools 
established  for  purposes  of  applying  the 
de  minimis  rules): 

(a)  Would  pooling  be  a  useful 
simplification  measure  for  taxpayers? 

(b)  Should  a  pooling  method  be 
provided  in  final  regulations,  or  are 
rules  governing  pooling  more 
appropriately  issued  in  the  form  of 
industry-specific  guidance  or  other  non- 
regulatory  guidance  [e.g.,  revenue 
procedure)? 

(c)  Should  a  pooling  method  be 
treated  as  a  method  of  accounting  under 
section  446? 

(d)  Should  the  regulations  define 
what  constitutes  "similar"  contract 
rights  or  other  rights  for  purposes  of 
defining  a  pool?  If  so,  what  factors 
should  be  considered  in  determining 
whether  rights  are  similar? 

(e)  Should  the  regulations  require  the 
use  of  the  same  pools  for  depreciation 
purposes  as  are  used  for  purposes  of 
determining  the  amount  capitalized 
under  the  regulations?  Is  additional 
guidance  necessary  to  clarify  the 
interaction  of  the  pooling  rules  with  the 
rules  in  section  167  and  §  1.167(a)-8? 

(D  The  IRS  and  Treasury  Department 
intend  to  require  a  minimum  number  of 
similar  transactions  that  a  taxpayer  must 
engage  in  during  a  taxable  year  in  order 
to  be  eligible  to  apply  the  pooling 
method.  Comments  are  requested 
regarding  what  this  minimum  number 
of  similar  transactions  should  be. 


\ll    s.iic  H.uixir    \mortization 
A.  In  General 

The  proposed  regulations  amend 
§  1.167(a)-3  to  provide  a  15-year  safe 
harbor  amortization  period  for  certain 
created  or  enhanced  intangibles  that  do 
not  have  readily  ascertainable  useful 
lives.  For  example,  amounts  paid  to 
obtain  certain  memberships  or 
privileges  of  indefinite  duration  would 
be  eligible  for  the  safe  harbor 
amortization  provision.  Under  the  safe 
harbor,  amortization  is  determined 
using  a  straight-line  method  with  no 
salvage  value. 

The  prescribed  15-year  period  is 
consistent  with  the  amortization  period 
prescribed  by  section  197.  Many 
commentators  suggested  that  any  safe 
Ijarbor  amortization  period  should  be  no 
longer  than  60  months,  and  noted  that 
a  60-month  amortization  period  is 
consistent  with  amortization  periods 
prescribed  by  sections  195  (start  up 
expenditures],  248  (organizational 
expenditures),  and  709  (partnership 
organization  and  syndication  fees)  of  the 
Code.  The  IRS  and  Treasury  Department 
are  concerned  that  an  amortization 
period  shorter  than  15  years  would 
create  tension  with  section  197.  and 
might  encourage  attempts  to  circumvent 
the  provisions  of  section  197. 

The  safe  harbor  amortization  period 
does  not  apply  to  intangibles  acquired 
from  another  party  or  to  created 
financial  interests.  These  intangibles  are 
generally  not  amortizable.  are 
amortizable  under  section  197,  or  are 
amortizable  over  a  period  prescribed  by 
other  provisions  of  the  Code  or 
regulations. 

The  safe  harbor  amortization  period 
also  does  not  apply  to  created 
intangibles  that  have  readily 
ascertainable  useful  lives  on  which 
amortization  can  be  based.  Existing  law 
permits  taxpayers  to  amortize  intangible 
assets  with  reasonably  estimable  useful 
lives.  §  1.167(a)-3.  For  instance,  prepaid 
expenses,  contracts  with  a  fixed 
duration,  and  certain  contract 
terminations  have  readily  ascertainable 
useful  lives  on  which  amortization  can 
be  based.  Prepaid  expenses  are 
amortized  over  the  period  covered  by 
the  prepayment.  Amounts  paid  to 
induce  another  to  enter  into  a  contract 
with  a  fixed  duration  are  amortized  over 
the  duration  of  the  contract.  Amounts 
paid  by  a  lessor  to  terminate  a  lease 
contract  are  amortized  over  the 
remaining  term  of  the  lease.  Peerless 
Weighing  and  Vending  Machine  Corp.  v. 
Commissioner.  52  T.C.  850,  852  (1969). 

The  safe  harbor  amortization  period 
does  not  overrule  existing  amortization 
periods  prescribed  or  prohibited  by  the 


77710 


r.Mlcial    Kf-istrr      Vol.    67 


Thursd, 


n.- 


Vt 


:0(t.. 


Proposed  R\i!p 


Code,  regulations,  or  other  guidance. 
See.  e.g..  section  167(f)(1)(A) 
(prescribing  a  30-nu)nfh  life  for  certain 
computer  software);  171  (prescribing 
rules  for  determining  the  amortization 
period  for  bond  premium);  178 
(prescribing  the  amortization  period  for 
costs  to  acquire  a  lease);  197 
(prescribing  a  15-year  life  for  certain 
intangible  assets);  §  1.167(a)-14(d)(l) 
(prescribing  a  lOS-month  useful  life  for 
mortgage  servicing  rights). 

Finally,  the  15-year  safe  harbor  does 
not  apply  to  amounts  paid  in 
connection  with  real  property  owned  by 
another.  As  discussed  in  Part  IV. G.  of 
this  preamble,  the  proposed  regulations 
provide  a  25-year  safe  harbor 
amortization  period  for  those  amounts. 

B.  Restructurings.  Reorganizations  and 
Transactions  Involving  the  Acquisition 
of  Capital 

The  proposed  regulations  do  not 
provide  safe  harbor  amortization  for 
capitalized  transaction  costs  that 
facilitate  a  stock  issuance  or  other 
transaction  involving  the  acquisition  of 
capital.  The  regulations  maintain  the 
historical  treatment  of  stock  issuance 
costs  and  costs  that  facilitate  a 
recapitalization.  Historically,  such  costs 
have  been  treated  as  a  reduction  of 
capital  proceeds  from  the  transaction, 
and  not  as  a  separate  intangible  asset 
that  is  amortizable  over  a  useful  life.  See 
Rev.  Rul.  69-330  (1969-1  C.B.  51); 
Affiliated  Capital  Corp.  v. 
Commissioner.  88  T.C.  1157  (1987). 

In  addition,  the  proposed  regulations 
do  not  allow  safe  harbor  amortization 
for  capitalized  transaction  costs  that 
facilitate  a  restructuring  or 
reorganization  of  a  business  entity.  As 
discussed  below,  comments  are 
requested  regarding  the  appropriateness 
of  applying  the  safe  harbor  amortization 
period  to  certain  of  these  costs. 

1.  Acquirer's  Costs  in  a  Taxable 
Acquisition 

The  safe  harbor  amortization 
provisions  do  not  apply  to  transaction 
costs  properly  capitalized  by  an  acquirer 
to  facilitate  the  acquisition  of  the  stock 
or  assets  of  a  target  corporation  in  a 
taxable  acquisition.  In  such  a  case, 
existing  law  provides  that  transaction 
costs  are  properly  capitalized  to  the 
basis  of  the  stock  or  assets  acquired.  See 
Woodvt/ard  v.  Commissioner,  397  U.S. 
572  (1970).  In  the  case  of  a  stock 
acquisition,  the  capitalized  transaction 
costs  are  not  amortizable,  but  offset  any 
subsequent  gain  or  loss  realized  on  the 
disposition  of  the  stock.  In  the  case  of 
an  asset  acquisition,  the  capitalized 
transaction  costs  generally  may  be 


recovered  as  part  of  the  recovery  of  the 
basis  of  the  assets. 

2.  Target's  Costs  in  a  Taxable 
Acquisition 

The  safe  harbor  amortization  rules 
also  do  not  apply  to  transaction  costs 
incurred  by  a  target  to  facilitate  the 
acquisition  of  its  assets  by  an  acquirer 
in  a  taxable  transaction.  In  such  a  case, 
the  transaction  costs  generally  are  an 
offset  against  any  gain  or  loss  realized 
by  the  target  on  the  disposition  of  its 
assets. 

While  the  proposed  regulations  do  not 
allow  safe  harbor  amortization  of 
transaction  costs  capitalized  by  a  target 
to  facilitate  the  acquisition  of  its  stock 
by  an  acquirer  in  a  taxable  transaction, 
the  IRS  and  Treasury  Department- 
request  comments  on  whether  safe 
harbor  amortization  should  be  allowed 
in  such  a  transaction.  Existing  law 
provides  no  useful  life  for  these 
capitalized  costs,  and  little  guidance 
concerning  when  taxpayers  may  recover 
these  costs.  See,  e.g.,  INDOPCO.  Inc.  v. 
Commissioner.  503  U.S.  79.  84  (1992) 
(indicating  that  where  no  specific  asset 
or  useful  life  can  be  ascertained,  a 
capitalized  cost  is  deducted  upon 
dissolution  of  the  enterprise).  The  IRS 
and  Treasury  Department  believe  that 
the  application  of  a  safe  harbor 
amortization  period  to  such  costs  might 
help  to  eliminate  much  of  the  current 
controversy  that  exists  concerning  the 
proper  treatment  of  these  costs. 

3.  Acquirer's  and  Target's  Costs  in  a 
Tax-Free  Acquisition 

In  determining  whether  the  safe 
harbor  amortization  provision  should 
apply  to  transaction  costs  that  facilitate 
a  tax-free  acquisition,  threshold  issues 
exist  regarding  the  proper  treatment  of 
capitalized  costs.  Comments  are 
requested  concerning  the  following 
issues: 

(a)  Should  an  acquirer's  capitalized 
transaction  costs  in  a  tax-free 
acquisition  of  a  target  be  added  to  the 
acquirer's  basis  in  the  target's  stock  or 
assets  acquired?  If  so,  should 
amortization  of  such  costs  under  the 
safe  harbor  amortization  provision  be 
prohibited  on  the  ground  that  the 
capitalized  costs  are  properly  recovered 
as  part  of  the  recovery  of  the  basis  of  the 
assets  (in  the  case  of  a  transaction 
treated  as  an  asset  acquisition)  or  upon 
the  disposition  of  the  stock  (in  the  case 
of  a  transaction  treated  as  a  stock 
acquisition)?  On  the  other  hand,  if  the 
carryover  basis  rules  of  section  362(b)  of 
the  Code  prohibit  the  acquirer  from 
increasing  its  basis  in  the  acquired  stock 
or  assets  by  the  amount  of  the 
capitalized  transaction  costs,  should  the 


capitalized  transaction  costs  be  viewed 
as  a  separate  intangible  asset  with  an 
indefinite  useful  life? 

(b)  Should  a  target's  capitalized 
transaction  costs  in  a  tax-free 
acquisition  that  is  treated  as  a  stock 
acquisition  be  viewed  as  a  separate 
intangible  asset  with  an  indefinite 
useful  life? 

(c)  Should  a  target's  capitalized 
transaction  costs  in  a  tax-free 
acquisition  that  is  treated  as  an  asset 
acquisition  be  viewed  as  an  intangible 
asset  with  an  indefinite  useful  life,  or 
are  such  costs  better  viewed  as  a 
reduction  of  target's  amount  realized  or 
as  an  increase  in  target's  basis  in  its 
assets  immediately  prior  to  the 
acquisition? 

(d)  If  an  acquirer's  (or  a  target's) 
capitalized  transaction  costs  are  viewed 
as  a  separate  intangible  asset  with'an 
indefinite  useful  life,  should 
amortization  be  permitted  for  such  costs 
under  the  safe  harbor  amortization 
provision,  or  does  section  197(e)(8)  of 
the  Code  evince  a  Congressional  intent 
to  prohibit  any  amortization  of 
transaction  costs  capitalized  in  a  tax- 
free  reorganization? 

(e)  To  what  extent  should  the  safe 
harbor  amortization  provision  apply  to 
capitalized  transaction  costs  that 
facilitate  tax-free  transactions  other  than 
the  acquisitive  transactions  discussed 
above  (e.g.,  transactions  under  sections 
351  and  355)? 

4.  Costs  to  Facilitate  a  Borrowing 

Existing  law  requires  that  capitalized 
transaction  costs  incurred  to  borrow 
money  (debt  issuance  costs)  be 
deducted  over  the  term  of  the  debt.  For 
example,  see  Enoch  v.  Commissioner,  57 
T.C.  781  (1972).  The  regulations  do  not 
propose  to  change  this  treatment. 
Accordingly,  the  safe  harbor 
amortization  provision  does  not  apply 
to  capitalized  debt  issuance  costs. 
However,  in  order  to  conform  the  rules 
for  debt  issuance  costs  with  the  rules  for 
original  issue  discount,  the  proposed 
regulations  generally  require  the  use  of 
a  constant  yield  method  to. determine 
how  much  of  these  costs  are  deductible 
each  vear  by  the  borrower.  See  proposed 
§1.446-5 

VIII.  Coin|)iilti  Siittu, uf  Issurs 

The  ANPRM  requested  public 
comment  on  the  rules  and  principles 
that  should  apply  in  distinguishing 
acquired  software  from  developed 
software.  Under  existing  law.  costs  to     - 
acquire  software  are  appropriately 
capitalized  and  may  be  amortized  over 
36  months  or.  in  some  cases.  15  years. 
Sections  167(f)  and  197(d)(l)(C)(iii). 
Costs  to  develop  software,  on  the  other 
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hand,  may  be  deducted  as  incurred  in 
accordance  with  Rev.  Proc.  2000-50 
(2000-2  C.B.  601). 

The  determination  of  whether 
software  is  developed  or  acquired  is  a 
factual  inquiry  that  depends  on  an 
analysis  of  the  activities  performed  by 
the  various  pSfrties  to  the  software 
transaction.  While  a  few  commentators 
identified  factors  that  help  to 
distinguish  acquired  software  from 
developed  software,  commentators  also 
suggested  that  this  issue  should  be 
addressed  in  separate  guidance,  and  not 
in  the  proposed  regulations. 

The  IRS  and  Treasury  Department 
agree  that  the  determination  of  whether 
computer  software  is  acquired  or 
developed  raises  issues  that  are  beyond 
the  scope  of  these  proposed  regulations. 
Accordingly,  the  proposed  regulations 
do  not  provide  rules  for  distinguishing 
acquired  software  from  developed 
software.  These  issues  will  be  addressed 
in  subsequent  guidance. 

Many  commentators  suggested  that 
the  proposed  regulations  should  provide 
guidance  concerning  the  treatment  of 
costs  to  implement  acquired  software. 
For  example,  commentators  noted  that 
issues  often  arise  regarding  the  extent  to 
which  section  263(a)  requires 
capitalization  of  costs  to  implement 
Enterprise  Resource  Planning  (ERP) 
software.  ERP  software  is  an  enterprise- 
wide  database  software  system  that 
integrates  business  functions  such  as 
financial  accounting,  sales  and 
distribution,  materials  management,  and 
production  planning.  Implementation  of 
an  ERP  system  may  take  several  years 
and  generally  involves  various 
categories  of  costs,  including  (1)  costs  to 
acquire  the  ERP  software  package  from 
the  vendor,  (2)  costs  to  install  the 
acquired  ERP  software  on  the  taxpayer's 
computer  hardware  and  to  configure  the 
software  to  the  taxpayer's  needs  through 
the  use  of  the  options  and  templates 
embedded  in  the  software,  (3)  software 
development  costs,  and  (4)  costs  to  train 
employees  in  the  use  of  the  new 
software. 

The  proposed  regulations  do  not 
specifically  address  the  treatment  of 
ERP  software.  However,  the  IRS  and 
Treasury  Department  expect  that  the 
final  regulations  will  address  these  costs 
and.  subject  to  the  simplif>'ing 
conventions  provided  in  the  regulations 
for  employee  compensation,  overhead, 
and  de  minimis  transaction  costs,  will 
treat  such  costs  in  a  manner  consistent 
with  the  treatment  prescribed  in  Private 
Letter  Ruling  200236028  (June  4.  2002) 
(available  in  the  IRS  Freedom  of 
Information  Act  Reading  Room,  1111 
Constitution  Avenue,  NW..  Washington. 
DC  20224).  The  IRS  and  Treasury 


Department  request  comments  on  the 
treatment  of  ERP  implementation  costs 
under  the  principles  contained  in  these 
proposed  regulations. 

IX.  Proposed  Effective  Date 

These  regulations  are  proposed  to  be 
applicable  on  the  date  on  which  the 
final  regulations  are  published  in  the 
Federal  Register.  The  regulations 
provide  rules  applicable  to  taxpayers 
that  seek  to  change  a  method  of 
accounting  to  comply  with  the  rules 
contained  in  the  final  regulations. 
Taxpayers  may  not  change  a  method  of 
accounting  in  reliance  upon  the  rules 
contained  in  these  proposed  regulations 
until  the  rules  are  published  as  final 
regulations  in  the  Federal  Register. 

Upon  publication  of  the  final 
regulations,  taxpayers  must  follow  the 
applicable  procedures  for  obtaining  the 
Commissioner's  automatic  consent  to  a 
change  in  accounting  method.  The 
proposed  regulations  provide  that  any 
change  in  a  method  of  accounting  is 
made  using  an  adjustment  under  sectio/i 
481(a),  but  that  such  adjustment  is 
determined  by  taking  into  account  only 
amounts  paid  or  incurred  on  or  after  the 
date  the  final  regulations  are  published 
in  the  Federal  Register. 

The  IRS  and  Treasury  Department  are 
concerned  about  the  potential 
administrative  burden  on  taxpayers  and 
the  IRS  that  may  result  from  a  section 
481(a)  adjustment  that  takes  into 
account  amounts  paid  or  incurred  prior 
to  the  effective  date  of  the  regulations. 
Given  the  potential  for  section  481(a) 
adjustments  that  originate  many  years 
prior  to  the  effective  date  of  the 
regulations,  the  IRS  and  Treasury 
Department  question  whether  adequate 
documentation  is  available  to  compute 
the  adjustment  with  reasonable 
accuracy. 

The  IRS  and  Treasury  Department 
request  comments  on  whether  there  are 
circumstances  in  which  it  is  appropriate 
to  permit  a  change  in  method  of 
accounting  to  be  made  using  an 
adjustment  under  section  481(a)  that 
takes  info  account  amounts  paid  or 
incurred  prior  to  the  effective  date  of  the 
regulations.  If  there  are  such 
circumstances,  comments  are  requested 
on  the  appropriate  number  of  taxable 
years  prior  to  the  effective  date  of  the 
regulations  that  taxpayers  should  be 
permitted  to  look  back  for  purposes  of 
computing  the  adjustment.  Finally,  the 
IRS  and  Treasun,'  Department  request 
comments  on  any  additional  terms  and 
conditions  for  changes  in  methods  of 
accounting  that  would  be  helpful  to 
taxpayers  in  adopting  the  rules 
contained  in  these  regulations. 
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It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulator^'  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and.  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C.     .^ 
chapter  6)  does  not  apply  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impart  on  small  bi)';ine<;>; 

Comments  and  Publu  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  eight  (8) 
copies)  or  electronic  comments  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  understand.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  April  22.  2003.  beginning  at  10  a.m. 
in  the  IRS  Auditorium.  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW,,  Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  Constitution  Avenue  entrance.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  electronic  or  written 
comments  and  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  April  1 .  2003. 
A  period  of  10  minutes  will  be  allotted 
to  each  person  for  making  comments. 
An  agenda  showing  the  schedule  of 
speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 
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Drattinj}  Inturmaliuii 

The  principal  author  of  these 
proposed  regulations  is  Andrew  |.  Keyso 
of  the  Office  of  Associate  Chief  Counsel 
(Income  Tax  and  Accounting).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  oi  suiiit  1  t.s  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

!'rnri(ispH   \mrnHmrnt^  to  the 

Kruui.lShiiis 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  I      INCOMF  TAXES 

Paragraph  1.  1  he  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.167(a)-3  is  amended 
by: 

1.  Adding  a  paragraph  designation 
and  heading  to  the  undesignated 
paragraph. 

2.  Adding  paragraph  (b). 

The  additions  rcan  .is  follows: 

§1.167(a>-3     IntjngiDies. 

(a)  In  general.  *   *   * 

(b)  Safe  harbor  amortization  for 
certain  intangible  assets — (1) 
Amortization  period.  For  purposes  of 
determining  the  depreciation  allowance 
referred  to  in  paragraph  (a)  of  this 
section,  a  taxpayer  may  treat  an 
intangible  asset  as  having  a  useful  life 
equal  to  15  years  unless — 

(i)  An  amortization  period  for  the 
intangible  asset  is  specifically 
prescribed  or  prohibited  by  the  Internal 
Revenue  Code,  regulations,  or  other 
published  guidance: 

(ii)  The  intangible  asset  is  described 
in  §  1.263(a)-4(c)  (relating  to  intangibles 
acquired  from  another  person)  or 
§  1.263(a)-^(d)(2)  (relating  to  created 
financial  interests); 

(iii)  The  intangible  asset  has  a  useful 
life  that  is  readily  ascertainable;  or 

(iv)  The  intangible  asset  is  described 
in  §  1.263(a)-4(d)(8)  (relating  to  certain 
benefits  arising  from  the  provision, 
production,  or  improvement  of  real 
property),  in  which  case  the  taxpayer 
may  treat  the  intangible  asset  as  having 
a  useful  life  equal  to  25  years. 

(2)  Applicability  to  restructurings, 
reorganizations,  and  acquisitions  of 
capital.  The  safe  harbor  amortization 
period  provided  by  paragraph  (b)(1)  of 
this  section  does  not  apply  to  an  amount 
required  to  be  capitalized  by  §  1.263(a)- 
4(b)(l)(iii)  (relating  to  amounts  paid  to 
facilitate  a  restructuring,  reorganization 


or  transaction  involving  the  acquisition 
of  capital). 

(3)  Depreciation  method.  A  taxpayer 
that  determines  its  depreciation 
allowance  for  an  intangible  asset  using 
the  15-year  amortization  period 
prescribed  by  paragraph  fb)(l)  of  this 
section  (or  the  25-year  amortization 
period  in  the  case  of  an  intangible  asset 
described  in  §  1.263(a)-4(d)(8))  must 
determine  the  allowance  by  amortizing 
the  basis  of  the  intangible  asset  (as 
determined  under  section  167(c)  and 
without  regard  to  salvage  value)  ratably 
over  the  amortization  period  beginning 
on  the  first  day  of  the  month  in  which 
the  intangible  asset  is  placed  in  service 
by  the  taxpayer.  The  intangible  asset  is 
not  eligible  for  amortization  in  the 
month  of  disposition. 

Par.  3.  Section  1.263(a)-4  is  added  to 
read  as  follows: 

§1.263(aV^     Amounts  paia  to  acquire. 
create,  or  enhance  intangible  assets 

(a)  Overview.  This  section  provides 
rules  for  applying  section  263(a)  to 
amounts  paid  to  acquire,  create,  or 
enhance  intangible  assets.  Except  to  the 
extent  provided  in  paragraph  (d)(8)  of 
this  section,  the  rules  provided  by  this 
section  do  not  apply  to  amounts  paid  to 
acquire,  create,  or  enhance  tangible 
assets.  Paragraph  (b)  of  this  section 
provides  a  general  principle  of 
capitalization.  Paragraphs  (c)  and  (d)  of 
this  section  identify  intangibles  for 
which  capitalization  is  specifically 
required  under  the  general  principle. 
Paragraph  (e)  of  this  section  provides 
rules  for  determining  the  extent  to 
which  taxpayers  must  capitalize 
transaction  costs.  Paragraph  (f)  of  this 
section  provides  a  12-month  rule 
intended  to  simplify  the  application  of 
the  general  principle  to  certain 
payments  that  create  benefits  of  a  brief 
duration.  Additional  rules  and  examples 
relating  to  these  provisions  are  provided 
in  paragraphs  (g)  through  (n)  of  this 
section.  The  applicability  date  of  the 
rules  in  this  section  is  provided  in 
paragraph  (o)  of  this  section. 

(b)  Capitalization  of  intangible 
assets — (1)  In  general.  Except  as 
otherwise  provided  in  chapter  1  of  the 
Internal  Revenue  Code,  a  taxpayer  must 
capitalize — 

(i)  An  amount  paid  to  acquire,  create, 
or  enhance  an  intangible  asset  (within 
the  meaning  of  paragraph  (b)(2)  of  this 
section): 

(ii)  An  amount  paid  to  facilitate 
(within  the  meaning  of  paragraph  (e)(1) 
of  this  set:tion)  the  acquisition,  creation, 
or  enhancement  of  an  intangible  asset; 
and 

(iii)  An  amount  paid  to  facilitate 
(within  the  meaning  of  paragraph  (e)(1) 


of  this  section)  a  restructuring  or 
reorganization  of  a  business  entity  or  a 
transaction  involving  the  acquisition  of 
capital,  including  a  stock  issuance, 
borrowing,  or  recapitalization. 

(2)  Intangible  asset — (i)  In  general.  For 
purposes  of  this  section,  the  term 
intangible  asset  means — 

(A)  An  intangible  described  in 
paragraph  (c)  of  this  section  (relating  to 
acquired  intangibles): 

(B)  An  intangible  described  in 
paragraph  (d)  of  this  section  (relating  to 
certain  created  or  enhanced  intangibles); 

(C)  A  separate  and  distinct  intangible 
asset  within  the  meaning  of  paragraph 
(b)(3)  of  this  section;  or 

(D)  A  future  benefit  identified  in 
published  guidance  in  the  Federal 
Register  or  in  the  Internal  Revenue 
Bulletin  (see  §601. 601(d)(2)(ii)(b)  of  this 
chapter)  as  an  intangible  asset  for  which 
capitalization  is  required  under  this 
section. 

(ii)  Published  guidance.  Any 
published  guidance  identifying  a  future 
benefit  as  an  intangible  asset  for  which 
capitalization  is  required  under 
paragraph  (b)(2)(i)(D)  of  this  section 
applies  only  to  amounts  paid  on  or  after 
the  date  of  publication  of  the  guidance. 

(3)  Separate  and  distinct  intangible 
asset — (i)  Definition.  The  term  separate 
and  distinct  intangible  asset  means  a 
property  interest  of  ascertainable  and 
measurable  value  in  money's  worth  that 
is  subject  to  protection  under  applicable 
state  or  federal  law  and  the  possession 
and  control  of  which  is  intrinsically 
capable  of  being  sold,  transferred,  or 
pledged  (ignoring  any  restrictions 
imposed  on  assignability).  The 
determination  of  whether  an  amount  is 
paid  to  acquire,  create,  or  enhance  a 
separate  and  distinct  intangible  asset  is 
made  as  of  the  taxable  year  during 
which  the  payment  is  made. 

(ii)  Creation  or  termination  of  contract 
rights.  Amounts  paid  to  another  party  to 
create  or  originate  an  agreement  with 
that  party  that  produces  rights  or 
benefits  for  the  taxpayer  do  not  create  a 
separate  and  distinct  intangible  asset 
within  the  meaning  of  this  paragraph 
(b)(3).  Further,  amounts  paid  to  another 
party  to  terminate  an  agreement  with 
that  party  do  not  create  a  separate  and 
distinct  intangible  asset  within  the 
meaning  of  this  paragraph  (b)(3).  See 
paragraphs  (d)(2).  (6)  and  (7)  of  this 
section  for  rules  that  specifically  require 
capitalization  of  amounts  paid  to  create 
or  terminate.certain  agreements.  See 
paragraph  (e)(l)(ii)  of  this  section  for 
rules  relating  to  the  treatment  of  certain 
termination  payments  that  facilitate 
another  transaction  for  which 
capitalization  is  required  under  this 
section. 


Ifderal   Reeister    \' 


(,-    \. 


'Thursdav.  December  1'' 


liif: 


(c)  Acquired  intangibles — (1)  In 
general.  A  taxpayer  must  capitalize 
amounts  paid  to  another  party  to 
acquire  an  intangible  from  that  party  in 
a  purchase  or  similar  transaction. 
Intangibles  within  the  scope  of  this 
paragraph  (c)  include,  but  are  not 
limited  to.  the  following  (if  acquired 
from  another  party  in  a  purchase  or 
similar  transaction): 

(i)  An  ownership  interest  in  a 
corporation,  partnership,  trust,  estate, 
limited  liability  company,  or  other 
similar  entity- 

(ii)  A  debt  instrument,  deposit, 
stripped  bond,  stripped  coupon 
(including  a  servicing  right  treated  for 
federal  income  tax  purposes  as  a 
stripped  coupon),  regular  interest  in  a 
REMIC  or  FASIT,  or  any  other 
intangible  treated  as  debt  for  federal 
income  tax  purposes. 

(iii)  A  financial  instrument,  including, 
but  not  limited  to  — 

(A)  A  letter  of  credit; 

(B)  A  credit  card  agreement; 

(C)  A  notional  principal  contract; 

(D)  A  foreign  currency  contract; 

(E)  A  futures  contract; 

(F)  A  forward  contract  (including  an 
agreement  under  which  the  taxpayer  has 
the  right  and  obligation  to  provide  or  to 
acquire  property  (or  to  be  compensated 
for  such  property)); 

(G)  An  option  (including  an 
agreement  under  which  the  taxpayer  has 
the  right  to  provide  or  to  acquire 
property  (or  to  be  compensated  for  such 
property)):  and 

(H)  Any  other  financial  derivative. 

(iv)  An  endowment  contract,  annuity 
contract,  or  insurance  contract  that  has 
or  may  have  cash  value. 

(v)  Non-functional  currency. 

(vi)  A  lease  contract. 

(vii)  A  patent  or  copyright. 

(viii)  A  franchise,  trademark  or 
tradename  (as  defined  in  §  1.197- 
2(b)(10)). 

(ix)  An  assembled  workforce  (as 
defined  in  §  1.197-2(b)(3)). 

(x)  Goodwill  (as  defined  in  §  1.197- 
2(b)(1))  or  going  concern  value  (as 
defined  in  §  1.197-2(b)(2)). 

(xi)  A  customer  list. 

(xii)  A  servicing  right  (for  example,  a 
mortgage  servicing  right). 

(xiii)  A  customer-based  intangible  (as 
defined  in  §  1.197-2(b)(6))  or  supplier- 
based  intangible  (as  defined  in  §  1.197- 
2(b)(7)). 

(xiv)  Computer  software. 

(2)  Readily  available  software.  An 
amount  paid  to  obtain  a  nonexclusive 
license  for  software  that  is  (or  has  been) 
readily  available  to  the  general  public 
on  similar  terms  and  has  not  been 
substantially  modified  (within  the 
meaning  of  §  1.197-2(c)(4))  is  treated  for 


purposes  of  this  paragraph  (c)  as  an 
amount  paid  to  another  party  to  acquire 
an  intangible  from  that  party  in  a 
purchase  or  similar  transaction. 

(3)  Intangibles  acquired  from  an 
employee.  Amounts  paid  to  an 
employee  to  acquire  an  intangible  from 
that  employee  are  not  required  to  be 
capitalized  under  this  section  if  the 
amounts  are  treated  as  compensation  for 
personal  services  includible  in  the 
employee's  income  under  section  61  or 
83.  For  purposes  of  this  section, 
whether  an  individual  is  an  employee  is 
determined  in  accordance  with  the  rules 
contained  in  section  3401(c)  and  the 
regulations  thereunder. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph 

(c): 

Example  I .  Financial  instrument.  X 
corporation,  a  commercial  bank,  purchases  a 
portfolio  of  existing  loans  from  Y 
corporation,  another  financial  institution.  X 
pays  Y  $2,000,000  in  exchange  for  the 
portfolio.  The  $2,000,000  paid  to  Y 
constitutes  an  amount  paid  to  acquire  an 
intangible  from  Y  and  must  be  capitalized. 

Example  2.  Option.  W  corporation  owns  all 
of  the  outstanding  stoclc  of  X  corporation.  Y 
corporation  holds  a  call  option  entitling  it  to 
purchase  from  W  all  of  the  outstanding  stock 
of  X  at  a  certain  price  per  share.  Z 
corporation  acquires  the  call  option  from  Y 
in  exchange  for  $.5,000,000.  The  $.5,000,000 
paid  to  Y  constitutes  an  amount  paid  to 
acquire  an  intangible  from  Y  and  must  be 
c:apitalized. 

Example  3.  Ownership  interest  in  a 
corporation.  Same  as  Example  2.  but  assume 
Z  exercises  its  option  and  purchases  from  \V 
all  of  the  outstanding  stoclc  of  X  in  exchange 
for  $100,000,000.  The  $100,000,000  paid  to 
W  constitutes  an  amount  paid  to  acquire  an 
intangible  from  W  and  must  be  capitalized. 

Example  4.  Customer  list.  N  corporation,  a 
retailer,  sells  its  products  exclusively  through 
its  catalog  and  mail  order  system.  N 
purchases  a  t:ustomer  list  from  R  corporation. 
N  pays  R  $100,000  in  exchange  for  the 
customer  li.st.  The  $100,000  paid  to  R 
constitutes  an  amount  paid  to  acquire  an 
intangible  from  R  and  must  be  capitalized. 

Example  .5.  Lease.  V  corporation  seeks  to 
lease  commercial  property  in  a  prominent 
downtown  location  of  city  R.  V  identifies 
desirable  property  in  city  R  that  is  currently 
under  lease  by  X  corporation  to  W 
corporation  under  a  10-year  assignable  lease. 
V  pays  W  $50,000  to  acquire  the  lease  and 
relocates  Its  operations  from  city  O  to  city  R. 
The  $50,000  paid  to  W  constitutes  an  amount 
paid  to  VV  to  at:quire  an  intangible  from  W 
and  must  be  capitalized. 

Example  6.  Goodwill.  Z  corporation  pays 
VV  corporation  $10,000,000  to  purchase  all  of 
the  assets  of  VV  in  a  transaction  that 
constitutes  an  applicable  asset  acquisition 
under  section  1060(c).  Of  the  $10,000,000 
consideration  paid  in  the  transaction. 
$9.000.00rf  is  allocable  to  tangible  assets 
purchased  from  VV  and  Si. 000.000  is 
allocable  to  goodwill.  The  Si  .000.000 
allocable  to  goodwill  constitutes  an  amount 


paid  to  VV  to  acquire  intangibles  from  W  and 
must  be  capitalized. 

(d)  Created  intangibles — (1)  In 
general.  Except  as  provided  in 
paragraph  (f)  of  this  section  (relating  to 
the  12-month  rule),  a  taxpayer  must 
capitalize  amounts  paid  to  create  or 
enhance  an  intangible  described  in  this 
paragraph  (d). 

(2)  Financial  interests — (i)  In  general. 
A  taxpayer  nrust  capitalize  amounts 
paid  to  another  party  to  create  or 
originate  with  that  party  any  of  the 
following  financial  interests,  whether  or 
not  the  interest  is  regularly  traded  on  an 
established  market: 

(A)  An  ownership  interest  in  a 
corporation,  partnership,  trust,  estate, 
limited  liability  company,  or  other 
similar  entity. 

(B)  A  debt  instrument,  deposit, 
stripped  bond,  stripped  coupon 
(including  a  servicing  right  treated  for 
federal  income  tax  purposes  as  a 
stripped  coupon),  regular  interest  in  a 
REMIC  or  FASIT.  or  any  other 
intangible  treated  as  debt  for  federal 
income  tax  purposes. 

(C)  A  financial  instrument,  including, 
but  not  limited  to — 

(2)  A  letter  of  credit; 

[2]  A  credit  card  agreement; 

{3]  A  notional  principal  contract; 

(4)  A  foreign  currency  contract; 

(5)  A  futures  contract; 

(6")  A  forward  contract  (including  an 
agreement  under  which  the  taxpayer  has 
the  right  and  obligation  to  provide  or  to 
acquire  property  (or  to  be  compensated 
for  such  property)): 

(7)  An  option  (including  an  agreement 
under  which  the  taxpayer  has  the  right 
to  provide  or  to  acquire  property  (or  to 
be  compensated  for  such  property)):  and 

(5)  Any  other  financial  derivative. 

(D)  An  endowment  contract,  annuity 
contract,  or  insurance  contract  that  ha6 
or  may  have  cash  value. 

(E)  Non-functional  currency. 

(ii)  Exception  for  current  and  prior 
sales.  An  amount  is  not  required  to  be 
capitalized  under  paragraph 
(d)(2)(i)(C)(6)  or  (7)  of  this  section  if  the 
amount  is  allocable  to  property  required 
to  be  provided  or  acquired  by  the 
taxpayer  prior  to  the  end  of  the  taxable 
year  in  which  the  amount  is  paid. 

(iii)  Coordination  with  other 
provisions  of  this  paragraph  (d).  An 
amount  described  in  this  paragraph 
(d)(2)  that  is  also  described  elsewhere  in 
paragraph  (d)  of  this  section  is  treated 
as  described  onlv  in  this  paragraph 
(d)(2). 

(iv)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (d)(2): 

Example  1.  Loan.  X  corporation,  a 
commercial  bank,  makes  a  loan  to  A  in  the 
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principal  dinminl  «il  ii.)U,UUl].  I  lului 
prtraRraph  (tl)(2)(i)(B)  uf  this  sedion.  the 
$250,000  principal  amminl  of  the  loan  paid 
In  A  constitutes  an  amount  paid  to  another 
party  to  create  a  financial  instrument  with 
that  party  and  must  he  capitalized. 

Hxamplf  2.  Option  VV  corporation  owns  all 
of  the  outstanding  stoi  k  of  X  corporation.  Y 
(orporation  pays  VV  $1,000,000  in  exi  hange 
for  VV's  grant  of  a  .1-year  call  option  to  Y 
permitting  Y  to  purchase  all  of  the 
outstanding  stock  of  X  at  a  certain  pri(  e  per 
share.  Under  paragraph  (d)(2)(i)(C){7)  of  this 
section.  Ys  payment  of  $1,000,000  to  VV 
constitutes  an  amount  paid  to  another  party 
to  create  or  originate  an  option  with  that 
partv  and  must  be  capitalized. 

Exiimplf  3  Parttwrship  inttfresl.  Z 
corporation  pays  $10,000  to  P,  a  partnership, 
in  exchange  for  an  ownership  interest  in  H. 
Under  paragraph  (d)(2)(i)(A)  of  this  se<:tion, 
Z's  payment  of  $10,000  to  P  constitutes  an 
amount  paid  to  another  party  to  create  an 
vvnership  interest  in  a  partnership  with  that 
.irty  and  must  be  capitalized. 
Examph  4.  Take  or  pay  contmct.  Q 
corporation,  a  producer  of  natural  gas,  pays 
$1,000,000  to  R  during  2002  to  induce  R 
corporation  to  enter  into  a  5-year  "take  or 
pay"  gas  purchase  contract.  Under  the 
contrac  t.  R  is  liable  to  pay  for  a  specified 
minimum  amount  of  gas.  whether  or  not  R 
lakes  such  gas.  Under  paragraph 
|d)(2)(i)(C:)(6)  of  this  se<:tion.  Qs  payment  is 
an  amount  paid  to  another  parly  to  induce 
that  party  to  enter  into  an  agreement 
providing  Q  the  right  and  obligation  to 
provide  property  or  be  compensated  for  such 
property,  regardless  of  whether  the  property 
IS  provided.  Because  the  agreement  does  not 
require  that  the  property  be  provided  prior  to 
the  end  of  the  taxable  year  in  which  the 
amount  is  paid.  Q  must  i:apitalize  the  entire 
$1,000,000  paid  to  R. 

Examplf  a.  Agreement  to  provide  property. 
F  corporation  pays  R  corporation  $1,000,000 
in  exchange  for  Rs  agreement  to  purchase 
1 .000  units  of  P's  product  at  any  time  within 
the  three  succeeding  calendar  years.  The 
agreement  des(  ribes  Ps  $1,000,000  as  a  sales 
discount.  Under  paragraph  (d)(2)(i)(C)(6)  of 
this  section.  Ps  $1,000,000  payment  is  ati 
amount  paid  to  induce  R  to  enter  into  an 
agreement  providing  P  the  right  and 
(thU^mian  to  pruvuie  property.  Bw.au.se  the 
agreement  does  not  require  that  the  property 
be  provided  prior  to  the  end  of  the  taxable 
year  in  which  the  amount  is  paid,  P  must 
capitalize  the  entire  $1,000,000  payment. 

Example  6.  Customer  incentive  payment  S 
c:orporation.  a  computer  manufacturer,  seeks 
to  develop  a  business  relationship  with  V 
corporation,  a  computer  retailer  As  an 
incentive  to  encourage  V  to  purchase 
computers  from  .S.  S  enters  into  an  agreement 
with  V  under  which  S  agrees  that,  if  V 
purchases  $20,000,000  of  (  omputers  from  S 
within  3  years  from  the  dale  of  the 
agreement,  S  will  pay  V  $2,000,000  on  the 
date  that  V  reaches  the  $20,000,000 
threshold   V  reaches  the  $20,000,000 
threshold  during  the  third  year  of  the 
agreement,  and  S  pays  V  $2,000,000.  S  is  not 
required  to  capitalize  its  payment  to  V  under 
this  paragraph  (d)(2)  be{:au.se  the  payment 
does  not  provide  S  the  right  to  provide 


(jicprnN    \iuriMiwi    uii-  ,ig.  .•.luenl  between  S 
and  V  requires  that  the  <  omputers  be 
provided  prior  to  the  end  of  the  taxable  year 
in  which  the  $2,000,000  is  paid.  In  addition, 
as  provided  in  paragraph  (b)(3)(ii)  of  this 
se<;tion,  S's  $2,000,000  payment  does  not 
create  or  enhance  a  separate  and  distin<;t 
intangible  asset  for  S  within  the  meaning  of 
paragraph  (b)(3)(i)  of  this  section. 

Example  7  Sales  discount  P  corporation, 
a  sofa  manufacturer  that  uses  the  calendar 
year  for  federal  income  tax  purposes,  seeks 
to  develop  a  business  relationship  with  R 
corporation,  a  furniture  retailer.  In  2002,  P 
enters  into  a  5-year  agreement  with  R  under 
which  P  agrees  to  reimburse  10  percent  of  the 
purchase  price  paid  by  R  if  R  purchases  more 
than  1.000  sofas  in  a  single  order  In 
addition,  under  the  agreement,  R  agrees  to 
purchase  2,000  sofas  from  P  in  a  single  order 
for  delivery  during  2002,  At  the  time  the 
agreement  is  exBt:uted,  P  pays  R  $20,000. 
reflecting  the  10  pen;ent  discount  on  the  first 
2.000  sofas  to  be  purchased  by  R  during 
2002.  The  $20.00d  payment  provides  P  the 
right  and  obligation  to  provide  property 
(2.000  sofas)  Nevertheless,  because  the 
agreement  requires  that  the  sofas  be  provided 
prior  to  the  end  of  the  taxable  year  in  which 
the  amount  is  paid.  P  is  not  required  to 
capitalize  its  $20,000  payment  under  this 
paragraph  (d)(2)  In  addition,  as  provided  in 
paragraph  (b)(3)(ii)  of  this  se<:tion.  Ps 
$20,000  payment  does  not  create  or  enhance 
a  separate  and  distinct  intangible  a.sset  for  P 
within  the  meaning  of  paragraph  (b)(3)(i)  of 
this  section. 

(3)  Prepaid  expenses— (i)  In  general. 
A  taxpayer  must  capitalize  amounts 
prepaid  for  benefits  to  be  received  in  the 
future. 

(ii)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (d)(3): 

Example  I.  Prepaid  insurance.  N 
corporation,  an  accrual  method  taxpayer, 
pays  $10,000  to  an  insurer  to  obtain  an 
insurance  policy  with  a  3-year  term.  The 
$10,000  is  an  amount  prepaid  by  N  for 
benefits  to  be  received  in  the  future  and  must 
be  capitalized  under  this  paragraph  (d)(3). 

Example  2.  Prepaid  rent.  X  corporation,  a 
(ash  method  taxpayer,  enters  into  a  24-month 
lease  of  office  space.  At  the  time  of  the  lease 
signing.  X  prepays  $240,000.  No  other 
amounts  are  due  under  the  lease.  The 
$240,000  is  an  amount  prepaid  by  X  for 
benefits  to  be  re<:eived  in  the  future  and  must 
be  capitalized  under  this  paragraph  (d)(3). 

(4)  Certain  memberships  and 
privileges — (i)  In  general.  A  taxpayer 
mu.st  capitalize  amounts  paid  to  an 
organization  to  obtain  or  renew  a 
membership  or  privilege  from  that 
organization.  A  taxpayer  is  not  required 
to  capitalize  under  this  paragraph  (d)(4) 
an  amount  paid  to  obtain  certification  of 
the  taxpayer's  products,  services,  or 
business  processes. 

(ii)  Examples  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (d)(4): 


Example  1.  Hospital  privilege.  B.  a 
physician,  pays  $10,000  to  Y  corporation  to 
obtain  lifetime  staff  privileges  at  a  hospital 
operated  by  Y.  B  must  capitalize  the  $10,000 
pavment  under  this  paragraph  (d)(4). 

Example  2.  Initiation  fee.  X  corporation 
pays  a  $50,000  initiation  fee  to  obtain 
membership  in  a  scK;ial  club.  X  must 
capitalize  the  $50,000  payment  under  this 
paragraph  (d)(4) 

Example  3.  Product  rating.  V  corporation, 
an  automobile  manufai  turer.  pays  W 
corporation,  a  national  quality  ratings 
association,  $100,000  to  conduct  a  study  and 
provide  a  rating  of  the  quality  and  safety  of 
a  line  of  Vs  automobiles.  Vs  payment  is  an 
amount  paid  to  obtain  a  certification  of  Vs 
product  and  is  not  required  to  be  capitalized 
under  this  paragraph  (d)(4). 

Example  4  Business  process  certification 
Z  corporation,  a  manufacturer,  seeks  to 
obtain  a  certification  that  its  quality  control 
standards  meet  a  series  of  international 
standards  known  as  ISO  9000.  Z  pays 
$50,000  to  an  independent  registrar  to  obtain 
a  certification  from  the  registrar  that  Zs 
quality  management  system  conforms  to  the 
ISO  9000  standard.  Zs  payment  is  an  amount 
paid  to  obtain  a  certification  of  Z's  business 
processes  and  is  not  required  to  be 
capitalized  under  this  paragraph  (d)(4). 

(5)  Certain  rights  obtained  from  a 
governmental  agency— (i)  In  general.  A 
taxpayer  must  capitalize  amounts  paid 
to  a  governmental  agency  to  obtain  or 
renew  a  trademark,  trade  name, 
copyright,  license,  permit,  franchise,  or 
other  similar  right  granted  by  that 
governmental  agency. 

(ii)  Examples  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (d)(5): 

Example  i  Business  license.  X  corporation 
pays  $15,000  to  state  Y  to  obtain  a  business 
license  that  is  valid  indefinitely.  Under  this 
paragraph  (d)(5),  the  amount  paid  to  state  Y 
is  an  amount  paid  to  a  government  agency  for 
a  right  granted  by  that  agency.  Accordingly. 
X  must  capitalize  the  $15,000  payment. 

Example  2  Bar  admission.  A,  an 
individual,  pays  $1,000  to  an  agency  of  state 
Z  to  obtain  a  license  to  practice  law  in  state 
Z  that  is  valid  indefinitely,  provided  A 
adheres  to  the  requirements  governing  the 
practice  of  law  in  state  Z.  Under  this 
paragraph  (d)(5).  the  amount  paid  to  state  Z 
is  an  amount  paid  to  a  government  agency  for 
a  right  granted  by  that  agency.  Accordingly, 
A  must  capitalize  the  $1,000  payment. 

(6)  Certain  contract  rights— (i)  In 
general.  Except  as  otherwise  provided 
in  this  paragraph  (d)(6),  a  taxpayer  must 
capitalize  amounts  paid  to  another  party 
to  induce  that  party  to  enter  into,  renew, 
or  renegotiate — 

(A)  An  agreement  providing  the 
taxpayer  the  right  to  use  tangible  or 
intangible  property  or  the  right  to  be 
compensated  for  the  use  of  such 
property; 

(B)  An  agreement  providing  the 
taxpayer  the  right  to  provide  or  to 
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acquire  services  (or  the  right  to  be 
compens^d  for  such  services);  or 

(C)  A  covenant  not  to  compete  or  an 
agreement  having  substantially  the  same 
effect  as  a  covenant  not  to  compete 
(except,  in  the  case  of  an  agreement  that 
requires  the  performance  of  services,  to 
the  extent  that  the  amount  represents 
reasonable  compensation  for  services 
actually  rendered). 

(ii)  De  minimis  amounts.  A  taxpayer 
is  not  required  to  capitalize  amounts 
paid  to  another  party  (or  parties)  to 
induce  that  party  (or  those  parties)  to 
enter  into,  renew,  or  renegotiate  an 
agreement  described  in  paragraph 
(d)(6)(i)  of  this  section  if  the  aggregate 
of  all  amounts  paid  to  that  party  (or 
those  parties)  with  respect  to  the 
agreement  does  not  exceed  $5,000.  If  the 
aggregate  of  all  amounts  paid  to  the 
other  party  (or  parties)  with  respect  to 
that  agreement  exceeds  $5,000,  then  all 
amounts  must  be  capitalized.  In  general, 
a  taxpayer  must  determine  whether  the 
rules  of  this  paragraph  {d)(6)(ii)  apply 
by  accounting  for  the  amounts  paid  with 
respect  to  each  agreement.  However,  a 
taxpayer  may  elect  to  establish  one  or 
more  pools  of  agreements  for  purposes 
of  determining  the  amounts  paid  with 
respect  to  an  agreement.  Under  this 
pooling  method,  the  amounts  paid  with 
respect  to  each  agreement  included  in 
the  pool  is  equal  to  the  average  amount 
paid  with  respect  to  all  agreements 
included  in  the  pool.  A  taxpayer 
computes  the  average  amount  paid  with 
respect  to  all  agreements  included  in  the 
pool  by  dividing  the  sum  of  all  amounts 
paid  with  respect  to  all  agreements 
included  in  the  pool  by  the  number  of 
agreements  included  in  the  pool.  See 
paragraph  (h)  of  this  section  for 
additional  rules  relating  to  ptjoling. 

(iii)  Exceptions — (A)  Current  and 
prior  sales.  An  amount  is  not  required 
to  be  capitalized  under  paragraph 
(d)(6)(i)(B)  of  this  section  if  the  amount 
is  allocable  to  services  required  to  be 
provided  or  acquired  by  the  taxpayer 
prior  to  the  end  of  the  taxable  year  in 
which  the  amount  is  paid. 

(B)  Lessee  construction  allowances. 
Paragraph  (d)(6)(i)  of  this  section  does 
not  apply  to  amounts  paid  by  a  lessor 
to  a  lessee  as  a  construction  allowance 
for  tangible  property  (see,  for  example, 
section  110). 

(iv)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (d)(6): 

Example  1 .  \'e\v  lease  agreement.  V  seeks 
to  lease  conimert:ial  property  in  a  prominent 
downtown  loc:ation  of  cilv  R.  V  pavs  the 
owner  of  the  commercial  property  $50,000  as 
an  inducement  to  enter  into  a  10-year  lease 
with  V.  Vs  payment  is  an  amount  paid  to 
another  party  to  induce  that  party  to  enter 


into  an  agreement  providing  V  the  right  to 
use  tangible  property.  Because  the  $50,000 
payment  exceeds  $5,000,  no  portion  of  the 
amount  paid  to  Z  is  de  minimis  for  purpK>ses 
of  paragraph  (d)(6)(ii)  of  this  section.  Under 
paragraph  (d)(6)(i)(A)  of  this  section,  V  must 
capitalize  the  entire  $50,000  payment. 

Example  2.  Modification  of  lease 
agreement.  Partnership  Y  leases  a  piece  of 
equipment  for  use  in  its  business  from  Z 
corporation.  When  the  lease  has  a  remaining 
term  of  3  years,  Y  requests  that  Z  modify  the 
lease  by  extending  the  remaining  term  by  5 
years.  Y  pays  $50,000  to  Z  in  exchange  for 
Z's  agreement  to  modify  the  existing  lease. 
Ys  payment  of  $50,000  is  an  amount  paid  to 
induce  Z  to  renegotiate  an  agreement 
providing  Y  the  right  to  use  property. 
Because  the  $50,000  payment  exceeds 
$5,000,  no  portion  of  the  amount  paid  to  Z 
is  de  minimis  for  purposes  of  paragraph 
(d)(6)(ii)  of  this  section.  Under  paragraph 
(d)(6)(i)(A)  of  this  section,  Y  must  capitalize 
the  entire  $50,000  paid  to  induce  Z  to 
renegotiate  the  lease. 

Example  3.  Covenant  not  to  compete.  R 
corporation  enters  into  an  agreement  with  A, 
an  individual,  that  prohibits  A  from 
competing  with  R  for  a  period  of  three  years. 
To  encourage  A  to  enter  into  the  agreement. 
R  agrees  to  pay  A  $100,000  upon  the  signing 
of  the  agreement.  R's  payment  is  an  amount 
paid  to  another  party  to  induce  that  party  to 
enter  into  a  covenant  not  to  compete. 
Because  the  $100,000  payment  exceeds 
$5,000.  no  portion  of  the  amount  paid  to  A 
is  de  minimis  for  purposes  of  paragraph 
(d)(6)(ii)  of  this  .section.  Under  paragraph 
(d)(6)(i)(C)  of  this  section.  R  must  capitalize 
the  entire  $100,000  paid  to  A  to  induce  A  to 
enter  into  the  covenant  not  to  compete. 

Example  4.  De  minimis  payments.  X 
corporation  is  engaged  in  the  business  of 
providing  wireless  telecommunications 
services  to  customers.  To  induce  customer  B 
to  enter  into  a  3-year  lelei:ommunicalions 
contract.  X  provides  B  with  a  free  wireless 
telephone.  X  pays  $300  to  purchase  the 
wireless  telephone.  X's  provision  of  a 
wireless  telephone  to  B  is  an  amount  paid  to 
B  to  induce  B  to  enter  into  an  agreement 
providing  X  the  right  to  provide  services,  as 
described  in  paragraph  (d)(6)(i)(B)  of  this 
se{:tion.  Because  the  amount  of  the 
inducement  is  $300.  the  amount  of  the 
inducement  is  de  minimis  under  paragraph 
(d)(6)(ii)  of  this  section.  Accordingly.  X  is  not 
required  to  c:apitalize  the  amount  of  the 
inducement  provided  to  B. 

(7)  Certain  contract  terminations — (i) 
In  general.  A  taxpayer  must  capitalize 
amounts  paid  to  another  party  to 
terminate — 

(A)  A  lease  of  real  or  tangible  personal 
property  between  the  taxpayer  (as 
lessor)  and  that  party  (as  lessee); 

(B)  An  agreement  that  grants  that 
party  the  exclusive  right  to  acquire  or 
use  the  taxpayer's  property  or  services 
or  to  conduct  the  taxpayer's  business:  or 

(C)  An  agreement  that  prohibits  the 
taxpayer  from  competing  with  that  party 
or  from  acquiring  property  or  ser\'ices 
from  a  competitor  of  that  party. 


(ii)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (d)(7): 

Example  1.  Termination  of  exclusive 
license  agreement.  On  July  1,  2001,  N  enters 
into  a  license  agreement  with  R  corporation 
under  which  N  grants  R  the  exclusive  right 
to  manufacture  and  distribute  goods  using 
N's  design  and  trademarks  for  a  period  of  10 
years.  On  [une  30.  2003,  N  pays  R  $5,000,000 
in  exchange  for  R's  agreement  to  terminate 
the  exclusive  license  agreement.  N's  payment 
to  terminate  its  license  agreement  with  R 
constitutes  a  payment  to  terminate  an 
exclusive  license  to  use  the  taxpayer's 
property,  as  described  in  paragraph 
(d)(7)(i)(B)  of  this  section.  Accordingly.  N 
must  capitalize  its  $5,000,000  payment  to  R. 

Example  2.  Termination  of  exclusive 
distribution  agreement.  On  March  1 .  2001 .  L. 
a  manufacturer,  enters  into  an  agreement 
with  M  granting  M  the  right  to  be  the  sole 
distributor  of  L's  products  in  state  X  for  10 
years.  On  )uly  1.  2004,  L  pays  M  $50,000  in 
exchange  for  M's  agreement  to  terminate  the 
distribution  agreement.  L's  payment  to 
terminate  its  agreement  with  M  constitutes  a 
payment  to  terminate  an  exclusive  right  to 
acquire  L's  property,  as  described  in 
paragraph  (d)(7)(i)(B)  of  this  section. 
Accordingly.  L  must  Capitalize  its  $50,000 
payment  to  M. 

Example  3.  Termination  of  covenant  not  to 
compete.  On  February  1,  2001,  Y  corporation 
enters  into  a  covenant  not  to  compete  with 
Z  corporation  that  prohibits  Y  from 
competing  with  Z  in  city  V  for  a  period  of 
5  years.  On  January  31.  2003.  Y  pays  Z 
$1,000,000  in  exchange  for  Z's  agreement  to 
terminate  the  covenant  not  to  compete.  Y's 
payment  to  terminate  the  covenant  not  to 
compete  with  Z  constitutes  a  payment  to 
terminate  an  agreement  that  prohibits  Y  from 
competing  with  Z.  as  described  in  paragraph 
(d)(7)(i)(C)  of  this  section.  Accordingly.  Y 
must  capitalize  its  $1,000,000  payment  to  Z. 

Example  4.  Termination  of  exclusive  right 
to  acquire  property.  VV  corporation  owns  one- 
half  of  the  outstanding  stock  of  X 
corporation.  On  |uly  1.  20O2,  VV  grants  Y 
corporation  a  5-year  call  option  that  permits 
Y  to  purchase  all  of  VVs  stock  in  X.  On  |une 
30,  2004,  \V  pays  Y  S50.000  to  terminate  the 
option.  VV's  payment  to  terminate  the  option 
with  Y  constitutes  a  payment  to  terminate  jn 
exclusive  right  to  acquire  VV's  property,  as 
described  in  paragraph  (d)(7)(i)(B)  of  this 
section.  Accordingly.  VV  must  capitalize  its 
$50,000  payment  to  Y. 

Example  5.  Termination  of  supply 
contract.  During  2000,  Q  corporation  enters 
into  a  10-year  agreement  with  R  corporation 
under  which  R  agrees  to  fulfill  all  of  Q's 
requirements  for  packaging  materials  and 
supplies  used  by  Q  in  the  distribution  of  Q's 
goods.  During  2005.  Q  determines  that  its 
contract  with  R  has  become  unprofitable  for 
Q  and  seeks  to  terminate  the  contract.  Q  pays 
R  $100,000  to  terminate  the  contract.  Q's 
payment  to  terminate  the  supply  contract 
with  R  is  a  payment  to  terminate  an 
agreement  not  descrit)ed  in  this  paragraph 
(d)(7).  Accordingly,  Q  is  not  required  to 
capitalize  the  $100,000  payment  to  R  under 
this  paragraph  (d)(7).  In  addition,  as  provided 
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Sl.OOO.OOO  |);ivmi'nl  dims  nol  irt-iile  or 
t-nliHiH  V  a  s(>()iiritlf  hpiI  dislim  t  iniaiigibU! 
.isscl  for  q  wilhin  tht-  rn»!iinin>>  of  |)arHRni|ih 
(l))(;<)(i)of  lliisswlion. 

t'xcimpli!  6.  TtTininatiun  of  nwrfift 
uftrnt'nwnt.  N  corporation  entiirs  inlo  an 
agrimnient  vvilh  I'  corporalion  under  whii :li 
N  and  U  agrw  to  mergH  I'rior  I(j  I  he  merger. 
N  decides  Ihal  ils  husiness  will  he  more 
successful  if  it  does  nol  merge  vvilh  l'.  N  pays 
V  .SIO.OOO.ODO  Id  terminate  the  agreement.  Al 
the  time  of  the  pavment.  N  is  nt)t  under  an 
agreement  to  merge  with  anv  other  eiititv   N's 
payment  to  terminate  the  merger  agreement 
with  H  is  a  payment  to  terminate  an 
agreement  not  descrihed  in  this  paragraph 
(d)(7).  .V  ( ordinglv.  N  is  not  required  to 
capitalize  the  SID.IHHI.OOO  payment  under 
this  paragraph  (<1)(7).  In  addition,  as  provided 
111  paragraph  (h)(:))(ii)  of  this  section.  Ns 
SID.DOO.OOO  payment  does  not  (  reate  or 
enhaiu  e  a  separate  and  distinct  intangible 
asset  for  N  within  the  meaning  of  paragraph 
(b)(:t)(i)  of  this  section. 

(8)  Certain  benefits  ahsinf^  from  thf 
provision,  production,  or  improvfmrnt 
of  real  property— (\)  In  general.  A 
taxpayer  must  capitalize  amuunts  paid 
for  real  property  relinquished  to 
another,  or  amounts  paid  to  produce  or 
improve  real  property  owned  by 
another,  if  the  real  property  can 
reasonably  be  expected  to  produce 
significant  economic  benefits  for  the 
taxpayer. 

(ii)  E.\c/iJ,sK)n.s  A  taxpayer  is  not 
rt'quired  to  capitalize  an  amount  under 
paragraph  (d)(8)(i)  of  this  section  to  the 
extent  the  payment — 

(A)  Is  part  of  a  transaction  involving 
the  sale  of  the  real  property  by  the 
taxpayer; 

(B)  Is  part  of  the  sale  of  services  by  the 
taxpayer  to  produce  or  improve  the  real 
property: 

(C)  Is  a  payment  by  the  taxpayer  for 
some  other  property  or  service  provided 
to  the  taxpayer;  or 

(D)  Is  a  payment  by  the  taxpayer  to 
another  party  to  create  an  intangible 
described  in  paragraph  (d)  of  this 
section  (other  than  in  this  paragraph 
(d)(8)). 

(iii)  Real  property.  For  purposes  of 
this  paragraph  (d)(8).  real  property 
includes  property  that  is  affixed  to  real 
property  and  that  v\ill  ordinarily  remain 
affixed  for  an  indefinite  period  of  time, 
such  as  roads,  bridges,  tunnels, 
pavements,  wharves  and  docks, 
breakwaters  and  se^  walls,  elevators, 
power  generation  and  transmission 
facilities,  and  pollution  control 
facilities. 

(iv)  Impact  fees  and  dedicated 
improvements.  Paragraph  (d)(8)(i)  of  this 
section  does  not  apply  to  amounts  paid 
to  satisfy  one-time  charges  imposed  by 
a  state  or  local  government  against  new 
development  (or  expansion  of  existing 


(iiM  i.iiunent)  to  finance  specific  offsite 
capital  improvements  for  general  public 
use  that  are  necessitated  by  the  new  or 
expanded  development.  In  addition, 
paragraph  (d)(8)(i)  of  this  section  does 
not  apply  to  amounts  paid  for  real 
property  or  improvements  to  real 
property  constructed  by  the  taxpayer 
where  the  real  property  or 
improvements  benefit  new  development 
or  expansion  of  existing  development, 
are  immediately  transferred  to  a  state  or 
local  government  for  dedication  to  the 
general  public  use,  and  are  maintained 
by  the  slate  or  lf)cal  government.  See 
section  263A  and  the  regulations 
thereunder  for  capitalization  rules  that 
apply  to  amounts  referred  to  in  this 
paragraph  {d)(8)(iv). 

(v)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph 
(d)(8): 

Examph'  1.  Amount  paid  to  produce  real 
proprrtv  owned  by  another.  VV  corporation 
operates  a  quarry  on  the  east  side  of  a  river 
in  city  Z  and  a  crusher  tm  the  west  side  of 
the  river.  City  Z's  existing  bridges  are  of 
insuffii  ient  capacity  to  fw  traveled  by  trucks 
in  transferring  stone  from  Ws  quarry  to  its 
crusher.  As  a  result,  the  efficiency  of  W's 
operations  is  greatly  reduced.  VV  contributes 
Sl.OOO.IHM)  to  Citv  Z  to  defray  in  part  the  cost 
of  construe  tion  of  a  publicly  owned  bridge 
(  apable  of  ac  <  iimmodating  W's  trucks.  W's 
payment  to  ( ity  Z  is  an  amount  paid  Ni 
produce  real  property  (within  the  meaning  of 
paragraph  (d)(8)(iii)  of  this  section)  that  can 
reasonably  be  expei  ted  to  produce  significant 
economic  benefits  for  VV.  I'nder  paragraph 
(d)(H)(i)  of  this  section.  VV  must  capitalize  the 
Sl.OOO.OOO  paid  to  city  Z. 

f  vcmt/Wc  2  Di'dicated  improvements.  X 
corporalion  is  engaged  in  the  development 
and  sale  of  residential  real  estate.  In 
connw  lion  with  a  residential  real  estate 
projec  t  under  construction  by  X  in  c;ity  Z.  X 
is  required  by  c;ily  7.  to  c  onstruct  ingress  and 
egress  roads  to  and  from  its  projec :t  and 
immediately  transfer  the  roads  to  city  Z  for 
dedii  ation  to  general  public:  use.  The  roads 
will  be  maintained  by  city  Z.  X  pays  its 
subcontractor  SIOO.OOO  to  construc;t  the 
ingress  and  caress  roads.  X's  payment  is  a 
dedicated  improvement  within  the  meaning 
of  paragraph  (d)(8)(iv)  of  this  section. 
Ace  ordinglv.  X  is  not  required  to  capitalize 
the  .SIOO.OOO  payment  under  this  paragraph 
(d)(B).  See  stM.tion  263A  and  the  regulations 
thereunder  for  capitalization  rules  that  apply 
to  amounts  referred  to  in  paragraph  (d)(8)liv) 
of  this  section. 

(9)  Defense  or  perfection  of  title  to 
intangible  property— [\)  In  general.  A 
taxpayer  must  capitalize  amounts  paid 
to  another  party  to  defend  or  perfect 
title  to  intangible  property  where  that 
other  party  challenges  the  taxpayer's 
title  to  the  intangible  property. 

(ii)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(d)(9): 


Example.  Defense  of  title.  R  c:orporalion 
claims  to  own  an  exc:lusive  patent  on  a 
partic  ular  tec:hnology.  H  c  orporalion  brings  a 
lawsuit  against  R.  claiming  that  H  is  the  true 
owner  of  the  patent,  and  that  R  stole  the 
technology  from  U.  The  sole  issue  in  the  suit 
involves  the  validity  of  R's  patent   R  c  hooses 
to  settle  the  suit  by  paving  II  $100,000  in 
exchange  for  I's  release  of  all  future  claim 
to  the  patent   R's  payment  to  H  is  an  amount 
paid  to  defend  or  perfcn  t  title  to  intangible 
property  under  paragraph  (d)(fl)  of  this 
section  and  must  be  capitalized. 

(e)  Transaction  costs — (1)  Scope  of 
facilitate — (i)  In  general  An  amount  is 
paid  to  facilitate  a  transaction  described 
in  paragraph  {b)(l)(ii)  of  this  section  (an 
acquisition,  creation,  or  enhancement  of 
an  intangible  asset)  or  to  facilitate  a 
transaction  described  in  paragraph 
(b)(l)(iii)  of  this  section  (a  restructuring 
or  reorganization  of  a  business  entity  or 
a  transaction  involving  the  acquisition 
of  capital)  if  the  amount  is  paid  in  the 
process  of  pursuing  the  transaction. 
Whether  an  amount  is  paid  in  the 
process  of  pursuing  a  transaction  is 
determined  based  on  all  facts  and 
circumstances.  The  fact  that  an  amount 
would  (or  would  not)  have  been  paid 
but-for  the  transaction  is  not  relevant  in 
determining  whether  the  amount  is  paid 
to  facilitate  the  transaction. 

(ii)  Treatment  of  termination 
payments  in  integrated  transactions.  An 
amount  paid  to  terminate  (or  fac:ilitate 
the  termination  of)  an  existing 
agreement  constitutes  an  amount  paid  to 
facilitate  a  tran.saction  referred  to  in 
paragraph  (e)(l)(i)  of  this  section  if  the 
transaction  is  expressly  conditioned  on 
the  termination  of  the  existing 
agreement. 

(iii)  Ordering  rules.  An  amount 
required  to  be  capitalized  under 
paragraph  (b)(l)(i)  of  this  section  does 
not  facilitate  a  transaction  referred  to  in 
paragraph  (e)(l)(i)  of  this  section.  In 
addition,  an  amount  paid  to  facilitate  a 
borrowing  does  not  facilitate  another 
transaction  (other  than  the  borrowing) 
referred  to  in  paragraph  (e)(l)(i)  of  this 
section. 

(2)  Transaction.  For  purposes  of  this 
section,  the  term  transaction  means  all 
of  the  factual  elements  comprising  an 
acquisition,  creation,  or  enhancement  of 
an  intangible  asset  (or  a  restructuring, 
reorganization,  or  transaction  involving 
the  acquisition  of  capital)  and  includes 
a  series  of  steps  carried  out  as  part  of  a 
single  plan.  Thus,  a  transaction  can 
involve  more  than  one  invoice  and  more 
than  one  intangible  asset.  For  example, 
a  purchase  of  intangible  assets  under 
one  purchase  agreement  may  constitute 
a  single  transaction,  notwithstanding 
the  fact  that  the  acquisition  involves 
multiple  intangible  assets  and  the 
amounts  paid  to  facilitate  the 
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acquisition  are  capable  of  being 
allocated  among  the  various  intangible 
assets  acquired. 

(3)  Simplifying  conventions — (i)  In 
general.  For  purposes  of  this  paragraph 
(e),  compensation  paid  to  employees 
(including  bonuses  and  commissions 
paid  to  employees),  overhead,  and  de 
minimis  costs  (within  the  meaning  of 
paragraph  (e)(3)(ii)  of  this  section)  are 
treated  as  amounts  that  do  not  facilitate 
a  transaction  referred  to  in  paragraph 
(e)(l)(i)  of  this  section.  For  purposes  of 
this  section,  whether  an  individual  is  an 
employee  is  determined  in  accordance 
with  the  rules  contained  in  section 
3401(c)  and  the  regulations  thereunder. 

(ii)  De  minimis  costs — (A)  In  general. 
Except  as  provided  in  paragraph 
(e)(3)(ii)(B)  of  this  section,  the  term  de 
minimis  costs  means  amounts  referred 
to  in  paragraph  (e)(l)(i)  of  this  section 
that  are  paid  with  respect  to  a 
transaction  if,  in  the  aggregate,  the 
amounts  do  not  exceed  S5,000.  If  the 
amounts  exceed  $5,000.  no  portion  of 
the  amounts  is  a  de  minimis  cost  within 
the  meaning  of  this  paragraph 
(e)(3)(ii)(A).  In  determining  the  amount 
of  transaction  costs  paid  with  respect  to 
a  transaction,  a  taxpayer  generally  must 
account  for  the  actual  costs  paid  with 
respect  to  the  transaction.  However,  a 
taxpayer  may  elect  to  determine  the 
amount  of  transaction  costs  paid  with 
respect  to  a  transaction  using  the 
average  cost  pooling  method  described 
in  paragraph  (e)(3)(ii)(C)  of  this  section. 

(B)  Treatment  of  commissions.  The 
term  de  minimis  costs  does  not  include 
commissions  paid  to  facilitate  the 
acquisition  of  an  intangible  described  in 
paragraphs  (c)(l)(i)  through  (v)  of  this 
section  or  to  facilitate  the  creation  or 
origination  of  an  intangible  described  in 
paragraphs  (d)(2)(i)(A)  through  (E)  of 
this  section. 

(C)  Average  cost  pooling  method.  A 
taxpaver  may  elect  to  establish  one  or 
more  pools  of  similar  transactions  for 
purposes  of  determining  the  amount  of 
transaction  costs  paid  with  respect  to  a 
transaction.  Under  this  pooling  method, 
the  amount  of  transaction  costs  paid 
with  respect  to  each  transaction 
included  in  the  pool  is  equal  to  the 
average  transaction  costs  paid  with 
respect  to  all  transactions  included  in 
the  pool.  A  taxpayer  computes  the 
average  transaction  costs  paid  with 
respect  to  all  transactions  included  in 
the  pool  by  dividing  the  sum  of  all 
transaction  costs  paid  with  respect  to  all 
transactions  included  in  the  pool  by  the 
number  of  transactions  included  in  the 
pool.  See  paragraph  (h)  of  this  section 
for  additional  rules  relating  to  pooling. 

(4)  Special  rules  applicable  to  certain 
trade  or  business  acquisition  and 


reorganization  transactions — {i) 
Acquisitive  transactions — (A)  In  general. 
Except  as  provided  in  paragraph 
(e)(4)(i)(B)  of  this  section,  in  the  case  of 
an  acquisition  of  a  trade  or  business 
(whether  structured  as  an  acquisition  of 
stock  or  of  assets  and  whether  the 
taxpayer  is  the  acquirer  in  the 
acquisition  or  the  target  of  the 
acquisition),  an  amount  paid  in  the 
process  of  pursuing  the  acquisition 
facilitates  the  acquisition  within  the 
meaning  of  this  paragraph  (e)  only  if  the 
amount  relates  to  activities  performed 
on  or  after  the  earlier  of — 

(J)  The  date  on  which  the  acquirer 
submits  to  the  target  a  letter  of  intent, 
offer  letter,  or  similar  written 
communication  proposing  a  merger, 
acquisition,  or  other  business 
combination:  or 

(2)  The  date  on  which  an  acquisition 
proposal  is  approved  by  the  taxpayer's 
Board  of  Directors  (or  committee  of  the 
Board  of  Directors)  or,  in  the  case  of  a 
taxpaver  that  is  not  a  corporation,  the 
date  on  which  the  acquisition  proposal 
is  approved  by  the  appropriate 
governing  officials  of  the  taxpayer. 

(B)  Inherently  facilitative  amounts. 
An  amount  paid  in  the  process  of 
pursuing  an  acquisition  facilitates  that 
acquisition  if  the  amount  is  inherently 
facilitative,  regardless  of  whether  the 
amount  is  paid  for  activities  performed 
prior  to  the  date  determined  under 
paragraph  (e)(4)(i)(A)  of  this  section.  An 
amount  is  inherently  facilitative  if  the 
amount  is  paid  for  activities  performed 
in  determining  the  value  of  the  target, 
negotiating  or  structuring  the 
transaction,  preparing  and  reviewing 
transactional  documents,  preparing  and 
reviewing  regulatory  filings  required  by 
the  transaction,  obtaining  regulatory 
approval  of  the  transaction,  securing 
advice  on  the  tax  consequences  of  the 
transaction,  securing  an  opinion  as  to 
the  fairness  of  the  transaction,  obtaining 
shareholder  approval  of  the  transaction, 
or  conveying  property  between  the 
parties  to  the  transaction. 

(C)  Success-based  fees.  An  amount 
paid  that  is  contingent  on  the  successful 
closing  of  an  acquisition  is  an  amount 
paid  to  facilitate  the  acquisition  except 
to  the  extent  that  evidence  clearly 
demonstrates  that  some  portion  of  the 
amount  is  allocable  to  activities  that  do 
not  facilitate  the  acquisition. 

(D)  Integration  costs.  An  amount  paid 
to  integrate  the  business  operations  of 
the  acquirer  and  the  target  does  not 
facilitate  the  acquisition  within  the 
meaning  of  paragraph  (e)(l){i)  of  this 
section,  regardless  of  when  the 
integration  activities  occur. 

(ii)  Divisive  transactions — (A)  Stock 
distributions.  An  amount  paid  to 


facilitate  a  distribution  of  stock  to  the 
shareholders  of  a  taxpayer  is  not 
required  to  be  capitalized  under  this 
section  if  the  divestiture  is  required  by 
law,  regulatory  mandate,  or  court  order 
unless  the  divestiture  itself  facilitates 
another  transaction  referred  to  in 
paragraph  (e)(l)(i)  of  this  section.  For 
example,  where  a  taxpayer,  to  comply 
with  a  new  law  requiring  the  taxpayer 
to  divest  itself  of  a  particular  trade  or 
business,  contributes  that  trade  or 
business  to  a  new  subsidiar\'  and 
distributes  the  stock  of  the  subsidiary  to 
the  taxpayer's  shareholders,  amounts 
paid  to  facilitate  the  distribution  do  not 
facilitate  a  transaction  referred  to  in 
paragraph  (e)(l)(i)  of  this  section  and  are 
not  required  to  be  capitalized  under  this 
section.  Conversely,  where  a  taxpayer, 
to  secure  regulatory  approval  for  its 
proposed  acquisition  of  a  target 
corporation,  complies  with  a 
government  mandate  to  divest  itself  of 
a  particular  trade  or  business  and 
contributes  the  trade  or  business  to  a 
new  subsidiary  and  distributes  the  stock 
of  the  subsidiary  to  the  taxpayer's 
shareholders,  amounts  paid  to  facilitate 
the  divestiture  are  amounts  paid  to 
facilitate  the  acquisition  of  the  target 
and  must  be  capitalized  under  this 
section. 

(B)  Taxable  asset  sales.  An  amount 
paid  to  facilitate  the  sale  of  assets  in  a 
transaction  not  described  in  section  368 
is  not  required  to  be  capitalized  under 
this  section  unless  the  sale  is  required 
by  law,  regulatory  mandate,  or  court 
order  and  the  sale  itself  facilitates 
another  transaction  referred  to  in 
paragraph  (e)(l)(i)  of  this  section.  For 
example,  where  a  target  corporation,  in 
preparation  for  a  merger  with  an 
acquirer,  sells  assets  that  are  not  desired 
by  the  acquirer,  amounts  paid  to 
facilitate  the  sale  are  not  required  to  be 
capitalized  as  amounts  paid  to  facilitate 
the  merger.  Conversely,  where  a 
taxpaver.  in  order  to  secure  regulatory 
approval  for  its  proposed  acquisition  of 
a  target  corporation,  complies  with  a 
government  mandate  to  divest  itself  of 
a  particular  trade  or  business  and  sells 
the  assets  of  that  trade  or  business  in  a 
taxable  sale,  amounts  paid  to  facilitate 
the  sale  are  amounts  paid  to  facilitate 
the  acquisition  of  the  target  and  must  be 
capitalized  under  this  section. 

(iii)  Defense  against  a  hostile 
acquisition  attempt — (A)  In  general.  An 
amount  paid  to  defend  against  an 
acquisition  of  the  taxpayer  in  a  hostile 
acquisition  attempt  is  not  an  amount 
paid  to  facilitate  a  transaction  within 
the  meaning  of  paragraph  (e)(l)(i)  of  this 
section.  In  determining  whether  an 
acquisition  attempt  is  hostile,  all 
relevant  facts  and  circumstances  are 
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taken  into  account.  The  mere  fact  that 
the  taxpayer  receives  an  unsolicited 
offer  from  a  potential  acquirer,  or  rejects 
an  initial  offer  from  a  potential  acquirer, 
is  not  determinative  of  whether  an 
acquisition  attempt  is  hostile.  On  the 
other  hand,  the  fact  that  the  taxpayer 
implements  defensive  measures  in 
response  to  the  acquisition  attempt  is 
evidence  that  the  acquisition  attempt  is 
hostile.  Once  an  acquisition  attempt 
ceases  to  be  hostile,  an  amount  paid  by 
the  taxpayer  in  the  process  of  pursuing 
the  acquisition  of  its  stock  by  the 
acquirer  is  an  amount  paid  to  facilitate 
a  transaction  referred  to  in  paragraph 
(e)(l)(i)  of  this  section. 

(B)  Exception  for  amounts  paid  to 
facilitate  another  capital  transaction. 
An  amount  paid  to  defend  against  an 
acquisition  of  the  taxpayer  in  a  hostile 
acquisition  attempt  does  not  include  a 
payment  that,  while  intended  to  thwart 
a  hostile  acquisition  attempt  by  an 
acquirer,  itself  facilitates  another 
transaction  referred  to  in  paragraph 
{e)(l)(i)  of  this  section.  Thus,  for 
example,  an  amount  paid  to  effect  a 
recapitalization  in  an  effort  to  defend 
against  a  hostile  acquisition  attempt  is 
not  an  amount  paid  to  defend  against  an 
acquisition  of  the  taxpayer  in  a  hostile 
acquisition  attempt  for  purposes  of 
paragraph  (e)(4)(iii)(A)  of  this  section. 

(5)  Coordination  vvith  paragraph  Id)  of 
this  section.  In  the  case  of  an  amoimt 
paid  to  facililatt'  the  creation  or 
enhancement  of  an  intangible  described 
in  paragraph  (d)  of  this  section,  the 
provisions  of  this  paragraph  (e)  apply 
regardless  of  whether  a  payment 
described  in  paragraph  (d)  is  made. 

(6)  Application  to  stock  issuance  costs 
of  open-end  rep,ulated  investment 
companies.  Amounts  paid  by  an  open- 
end  regulated  investment  company 
(within  the  meaning  of  .section  851)  to 
facilitate  an  issuance  of  its  stock  are 
treated  as  amounts  that  do  not  facilitate 
a  transaction  referred  to  in  paragraph 
(e)(l)(i)  of  this  section  unless  such 
amcjunts  are  paid  during  the  initial 
stock  offering  period, 

(7)  Examples  The  following  examples 
illustrate  the  rules  of  this  paragraph  (e): 

h.MinifjIi'  I.  (j>sls  Id  lai  ilitati-.  In  Ut;(.einl)»'r 
2002.  R  corpiinition.  a  ciilciuiar  virnr 
l.ixpavt'r.  iMitcrs  inio  iitigotiiitions  witti  X 
(orixiriition  to  leiisi;  (  oniinerciHl  property 
from  X  for  a  pt!rio(l  of  2.5  years.  K  pays  A. 
its  ()iilsi(j(!  Utgal  (oiiii.sel,  $4.U()t)  in  December 
21)02  fur  .servit:t!s  renilereii  bv  A  during 
DtM  (!niher  in  assi>liiij^  vvirh  negolialions  willi 
.\.  In  lanuary  200:).  K  anil  X  finali/e  the  terni.s 
III  the  lease  and  cxih  ulf  the  least;  aj^reenienl 
R  pays  B.  another  ol  its  outside  legal  <  oiinsel. 
S2.0()()  in  lanuarv  2003  tor  services  rendered 
i)y  B  during  |anuar\  in  drafting  the  lease 
agruemenl.  The  .igreenient  between  R  and  X 
is  an  agreement  pr()\iding  K  llie  right  to  use 


property,  as  described  in  paragraph 
(d)(6)(i)(A)  of  this  section.  Rs  payments  to  its 
outside  counsel  are  amounts  paid  to  facilitate 
the  creation  of  the  agreement.  As  provided  in 
paragra'ph  (e)(3)(ii)(A)  of  this  section.  R  must 
aggregate  its  transaction  costs  for  purposes  of 
determining  whether  the  transaction  costs  are 
de  minimis.  Be<:ause  R's  aggregate  transaction 
costs  exceed  S.'i.OOO.  R's  transaction  costs  are 
not  de  minimis  costs  within  the  meaning  of 
paragraph  (e)(3)(ii)(A)  of  this  section. 
Accordingly.  R  must  capitalize  the  S4.000 
paid  to  A  and  the  S2.000  paid  to  B  under 
paragraph  (b)(1)(ii)  of  this  section. 

Example  2.  Costs  to  facilitate.  Q 
corporation  pays  its  outside  counsel  S20,000 
to  a.ssist  Q  in  registering  its  stock  with  the 
Securities  and  Exchange  Commission.  Q  is 
not  a  regulated  investment  company  within 
the  meaning  of  section  851.  Q's  payments  to 
its  outside  counsel  are  amounts  paid  to 
facilitate  the  issuance  of  stock.  Accordingly. 
Q  must  capitalize  its  S20,000  payment  under 
paragraph  (b)(l|(iii)  of  this  .section. 

Example  J.  Costs  to  facilitate.  Partnership 
X  leases  its  manufacturing  equipment  from  Y 
corporation  under  a  lO-year  lease.  During    - 
2002.  when  the  lease  has  a  remaining  term 
of  4  years.  X  enters  into  a  written  agreement 
with  Z  corporation,  a  competitor  of  \ .  under 
which  X  agrees  to  lea.se  its  manufac luring 
tH|uipment  from  Z.  subject  to  the  condition 
that  X  first  successfullv  terminates  its  lease 
with  Y.  X  pavs  Y  550.000  in  exchange  for  Ys 
agreement  to  terminatt;  the  ecpiipment  lease. 
Because  tht;  new  lease  is  expresslv 
conditioned  on  the  termination  of  the  old 
lea.se  agreement,  as  provided  in  paragraph 
(e)(l)(ii)  of  this  section.  Xs  pa\iiient  of 
.S50.000  facilitates  the  creation  of  a  new 
lease.  .Ac  (ordinglv.  X  must  capitalize  the 
.S50.l)0()  termination  payment  under 
paragraph  |b)(l)(ii)  of  this  sttction. 

Example  4.  Costs  to  facilitate.  W 
corporation  enters  into  a  lea.se  agreement 
with  X  corporation  under  which  W  agrees  to 
lease  property  to  X  for  a  period  of  5  vears. 
VV  |)ays  its  outside  cr)unsel  S7.000  for  legal 
services  rendered  in  drafting  the  lease 
agreitment  and  negotiating  with  X.  The 
agreement  bi^ween  \V  and  X  is  an  agreement 
providing  VV  the  right  to  l)e  compensated  for 
the  use  of  property,  as  described  in  paragraph 
(<l)(fi)(i)lA)  of  this  section.  I'nder  paragraph 
(e)(l)(i)  f)f  this  se«:lion.  Ws  payment  to  its 
oulsidt;  counsel  is  an  amount  paid  to 
facilitate  W's  (  reation  of  an  intangible  asset. 
.\s  provided  hy  paragraph  (e)(5)  of  this 
se(  tion.  W  must  capitalize  its  S7.()00 
payment  to  outside  counsel  notwithstanding 
the  fact  that  \V  made  no  pavment  described 
in  paragraph  (dJIfiKi)  of  this  secticjn  to  induti- 
X  to  enter  into  Iht;  agreement. 

Example  .'>.  Costs  to  facilitate.  Q 
corporation  seeks  to  a(  (|uire  all  of  the 
outstanding  stock  of  Y  corporation.  To 
finance  the  acquisition.  Q  must  issue  new 
debt.  Cj  pays  an  invcfstnieni  hanker  .S25.()OU 
to  n)arket  the  debt  to  the  public  and  pavs  its 
outside  (dunsel  .SIO.UOO  to  piepaie  tlie 
offering  diK  iiniiMits  for  tin-  di'hl.  q's  pa\rn<-!il 
ol  .S.'15.()00  la(  liilati^s  a  borrowing  and  must 
he  (  apitalized  under  p.iragr.iph  (l))(1)(iii)  of 
this  section.  .As  nro^idi^d  in  paragra))h 
(e)(l)(iii)  of  this  se<  tion  Qs  paymcint  does 
not  fa(  ililate  the  acquisiliun  of  ^■. 


notwithstanding  the  fact  that  Q  incurred  the 
new  debt  to  finance  its  acquisition  of  Y. 

Example  6  Costs  that  do  not  facilitate.  X 
corporation  brings  a  legal  action  against  Y 
corporation  to  recover  lost  profits  resulting 
from  Ys  alleged  infringement  of  Xs 
copyright.  Y  does  not  challenge  X's 
copyright,  but  argues  that  it  did  not  infringe 
upon  X's  copyright.  X  pays  its  outside 
counsel  $25,000  for  legal  services  rendered  in 
pursuing  the  suit  against  Y.  Because  X's  title 
to  its  copyright  is  not  in  question.  X's  action 
against  Y  does  not  involve  X's  defense  or 
perfection  of  title  to  intangible  property. 
Thus,  the  amount  paid  to  outside  counsel 
does  not  facilitate  the  creation  or 
enhancement  of  an  intangible  asset  described 
in  paragraph  (d)(9)  of  this  section.  In 
addition,  the  amount  paid  to  outside  counsel 
does  not  facilitate  the  ac(|uisition.  creation, 
or  enhancement  of  anv  other  intangible  asset 
described  in  this  sei;lion.  Accordingly.  X  is 
not  required  to  capitalize  its  S25.000 
payment  under  this  section. 

Example  7.  De  minimis  rule.  VV 
corporation,  a  commercial  bank,  acquires  a 
portfolio  containing  100  loans  from  Y 
corporation.  VV  pays  an  independent  agent  a 
commission  of  SIO.OOO  for  brokering  the 
acquisition.  The  commission  is  an  amount 
paid  to  fae;ilitate  Ws  acquisition  of  an 
intangible;  asset.  The  acquisition  of  the  loan 
portfolio  is  a  single  transaction  within  the 
meaning  of  paragraph  (e)(2)  of  this  section. 
Bee  a  use  the  amounts  paid  to  facilitate  the 
transaction  exceed  S5.000.  the  amounts  are 
not  de  minimis  as  defined  in  paragraph 
(e)(.t)(ii)(A)  of  this  section.  Ac;corciingly,  VV 
must  capitalize  the  SIO.OOO  c  ommission 
under  paragraph  (b)(l)(ii)  of  this  section. 

Example  H.  Compensation  and  overhead. 
P  c:orporation.  a  commercial  hank,  maintains 
a  loan  acquisition  department  whose  sole 
func:tion  is  to  acquire  loans  from  other 
financial  institutions.  .As  provided  in 
paragraph  (e)(;j)(i)  of  this  section.  P  is  not 
required  to  c:apili'iliz(;  anv  portion  of  the 
(  onipensation  paid  to  iht;  employees  in  its 
loan  a(  ({iiisition  department  or  any  portion  of 
its  oM'rhead  allcKiable  to  tile  loan  acquisition 
department. 

Example  H.  Corporate  acquisition,  (i)  On 
Februarv  1.  2002.  R  corporation  di;c:id(!S  to 
inv  estigali'  the  ac:quisition  of  three  potential 
targets:  T  (  orporation.  t '  corporation,  and  V 
t  tirporation.  R's  considiTalion  of  T.  1 1,  and  V 
represents  the  consideration  ol  three  distinc:t 
tran.sacJions.  any  or  all  of  whit^h  R  might 
consummate.  On  Marc  h  1.  2002.  R  issues  a 
letter  of  intent  to  T  and  stops  pursuing  If  and 
V.  On  |id\  1.  2002.  R  ai(|uir»;s  the  slock  of 
T  in  a  trans.K  lion  described  in  sc;(  lion  ;ir)8. 
R  pa\s  .SI. 000.000  to  an  investment  banker 
and  .S.">0.0(M)  to  its  outside  counsel  In  conduct 
due  diligenc:e  on  the  targets.  diMermine  the 
value  of  r,  li,  and  V.  negotiate  and  struc:ture 
the  transai:tion  with  T.  draft  the  merger 
agrtiement.  secure  shareholder  approval, 
prepare  .SEC!  filings,  and  obtain  the  necessary 
regulatory  approvals. 

(ii)  I'nder  paragraph  (e)|4)(i)(A)  of  Ibis 
section,  the  amounts  paid  to  c:onduc:t  due 
diligence  on  T.  II  and  V  prior  lo  Marc  h  1, 
2002  (the  date  of  the  letter  of  intent)  are  not 
amounts  paid  to  facilitate  the  ac:quisition  of 
the  stock  of  T  and  are  not  required  lo  be 
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capitalized  under  this  paragraph  (e). 
However,  the  amounts  paid  to  conduct  due 
diligence  on  T  on  and  after  March  1,  2002. 
are  amounts  paid  to  facilitate  the  acquisition 
of  the  stock  of  T  and  must  be  capitalized 
under  paragraph  (b)(l)(ii)  of  this  section. 

(iii)  Under  paragraph  (e)(4)(i)(B)  of  this 
section,  the  amounts  paid  to  determine  the 
value  of  T.  negotiate  and  structure  the 
transaction  with  T,  draft  the  merger 
agreement,  secure  shareholder  approval, 
prepare  SEC  filings,  and  obtain  necessary 
regulatorv  approvals  are  inherently 
facilitative  amounts  paid  to  facilitate  the 
acquisition  of  the  stock  of  T  and  must  be 
capitalized,  regardless  of  whether  those 
activities  occur  prior  to  March  1,  2002. 

(iv)  Under  paragraph  (e)(4)(i)(B)  of  this 
section,  the  amounts  paid  to  determine  the 
value  of  U  and  V  are  inherently  facilitative 
amounts  paid  to  facilitate  the  acquisition  of 
U  or  V  and  must  be  capitalized.  However, 
these  fees  may  be  recovered  under  section 
165  in  the  taxable  year  that  R  abandons  the 
planned  mergers  with  U  and  V. 

Example  10.  Corporate  acquisition: 
employee  bonus.  Assume  the  same  facts  as  in 
Example  9.  except  R  pays  a  bonus  of  $10,000 
to  one  of  its  corporate  officers  who  negotiated 
the  acquisition  of  T.  As  provided  by 
paragraph  (e)(3)(i)  of  this  section,  Y  is  not 
required  to  capitalize  any  portion  of  the 
bonus  paid  to  the  corporate  officer. 

Example  11.  Corporate  acquisition: 
integration  costs.  Assume  the  same  facts  as 
in  Example  9.  except  that,  before  and  after 
the  acquisition  is  consummated.  R  incurs 
costs  to  relocate  personnel  and  equipment, 
provide  severance  benefits  to  terminated 
employees,  integrate  records  and  information 
systems,  prepare  new  financial  statements  for 
the  combined  entity,  and  reduce 
redundancies  in  the  combined  business 
operations.  Under  paragraph  (e){4)(i)(D)  of 
this  section,  these  costs  do  not  facilitate  the 
acquisition  of  T.  Accordingly,  R  is  not 
required  to  capitalize  any  of  these  costs 
under  this  section. 

Example  12.  Corporate  acquisition: 
compensation  to  target's  employees.  Assume 
the  same  facts  as  in  Example  9.  except  that, 
prior  to  the  acquisition,  certain  employees  of 
T  held  unexercised  options  issued  pursuant 
to  T's  incentive  stock  option  plan.  These 
options  granted  the  employees  the  right  to 
purchase  T  stock  at  a  fixed  option  price.  The 
options  did  not  have  a  readily  ascertainable 
value  (within  the  meaning  of  §  1.83-7(b)), 
and  thus  no  amount  was  included  in  the 
employees'  income  when  the  options  were 
granted.  As  a  condition  of  the  acquisition,  T 
is  required  to  terminate  its  incentive  stock 
option  plan.  T  therefore  agrees  to  pay  its 
employees  who  hold  unexercised  stock 
options  the  difference  between  the  option 
price  and  the  current  value  of  T's  stock  in 
consideration  of  their  agreement  to  cancel 
their  unexercised  options.  Under  paragraph 
(e)(3)(i)  of  this  section.  T  is  not  required  to 
capitalize  the  amounts  paid  to  its  employees. 

Example  13.  Corporate  acquisition: 
retainer.  Y  corporation's  outside  counsel 
charges  Y  $60,000  for  services  rendered  in 
facilitating  the  friendly  acquisition  of  the 
stock  of  Y  corporation  by  X  corporation.  Y 
has  an  agreement  with  its  outside  counsel 


under  which  Y  pays  an  annual  retainer  of 
$50,000.  Y's  outside  counsel  has  the  right  to 
offset  amounts  billed  for  any  legal  services 
rendered  against  the  annual  retainer. 
Pursuant  to  this  agreement.  Y's  outside 
counsel  offsets  $50,000  of  the  legal  fees  horn 
the  acquisition  against  the  retainer  and  bills 
Y  for  the  balance  of  $10,000.  The  $60,000 
legal  fee  is  an  amount  paid  to  facilitate  the 
reorganization  of  Y  as  described  in  paragraph 
(e)(l)(i)  of  this  section.  Y  must  capitalize  the 
full  amount  of  the  $60,000  legal  fee. 

Example  14.  Corporate  acquisition: 
antitrust  defense  costs.  On  March  1.  2002,  V 
corporation  enters  into  an  agreement  with  X 
corporation  to  acquire  all  of  the  outstanding 
stock  of  X.  On  April  1,  2002,  federal  and  state 
regulators  file  suit  against  V  to  prevent  the 
acquisition  of  X  on  the  ground  that  the 
acquisition  violates  antitrust  laws.  V  enters 
into  a  consent  agreement  with  regulators  on 
May  1,  2002,  that  allows  the  acquisition  to 
proceed,  but  requires  V  to  hold  separate  the 
business  operations  of  X  pending  the 
outcome  of  the  antitrust  suit  and  subjects  V 
to  possible  divestiture.  V  acquires  title  to  all 
of  the  outstanding  stock  of  X  on  [una  1 ,  2002. 
After  June  1,  2002,  the  regulators  pursue 
antitrust  litigation  against  V  seeking 
rescission  of  the  acquisition.  V  pays  $50,000 
to  its  outside  counsel  for  services  rendered 
after  |une  1,  2002,  to  defend  against  the 
antitrust  litigation.  V  ultimately  prevails  in 
the  antitrust  litigation.  V's  costs  to  defend  the 
antitrust  litigation  are  costs  to  facilitate  its 
acquisition  of  the  stock  of  X  under  paragraph 
(e)(l)(i)  of  this  section  and  must  be 
capitalized.  Although  title  to  the  shares  of  X 
passed  to  V  prior  to  the  date  V  incurred  costs 
to  defend  the  antitrust  litigation,  the  amounts 
paid  by  V  are  paid  in  the  process  of  pursuing 
the  acquisition  of  the  stock  of  X  because  the 
acquisition  was  not  complete  until  the 
antitrust  litigation  was  ultimately  resolved. 
Because  the  amounts  paid  to  defend  the  suit 
are  not  de  minimis  costs  within  the  meaning 
of  paragraph  (e)(3)(ii)(A)  of  this  section.  V 
must  capitalize  the  full  $50,000. 

Example  15.  Corporate  acquisition:  hostile 
defense  costs,  (i)  Y  corporation,  a  publicly 
traded  corporation,  becomes  the  target  of  a 
hostile  takeover  attempt  by  Z  corporation  on 
January  15,  2002.  In  an  effort  to  defend 
against  the  takeover.  Y  pays  legal  fees  to  seek 
an  injunction  against  the  takeover  and 
investment  banking  fees  to  locate  a  potential 
"white  knight  "  acquirer,  as  well  as  costs  to 
effect  a  recapitalization.  Y's  efforts  to  enjoin 
the  takeover  and  locate  a  white  knight 
acquirer  are  unsuccessful,  and  on  March  15. 
2002.  Y's  Board  of  Directors  decides  to 
abandon  its  defense  against  the  takeover  and 
negotiate  with  Z  in  an  effort  to  obtain  the 
highest  possible  price  for  its  shareholders. 
After  Y  abandons  its  defense  against  the 
takeover,  Y  pays  its  investment  bankers 
$1,000,000  for  a  fairness  opinion  and  for 
services  rendered  in  negotiating  with  Z. 

(ii)  Under  paragraph  (e)(4)(iii)(A)  of  this 
section,  the  legal  fees  paid  by  Y  to  seek  an 
injunction  against  the  takeover  and  the 
investment  banking  fees  paid  to  search  for  a 
white  knight  acquirer  do  not  facilitate  the 
acquisition  of  Y  by  Z.  Such  amounts  are  paid 
to  defend  against  Z's  hostile  takeover  attempt 
and  are  not  required  to  be  capitalized  under 
this  section. 


(iii)  Under  paragraph  (e)l4)UnKBj  ot  this 
section,  the  amounts  paid  by  Y  to  effect  a 
recapitalization  are  not  amounts  paid  to 
defend  against  a  hostile  acquisition  attempt. 
Accordingly,  the  amounts  paid  to  effect  the 
recapitalization  must  be  c:apitalized  under 
paragraph  (b)(l)(iii)  of  this  sec;tion. 

(iv)  The  $1,000,000  paid  to  the  investment 
bankers  after  Y  abandons  its  defense  against 
the  takeover  is  an  amount  paid  to  facilitate 
an  acquisition  of  Y  and  must  be  capitalized 
under  paragraph  (b)(l)(iii)  of  this  section. 

Example  16.  Corporate  acquisition;  break 
up  fees,  (i)  N  corporation  enters  into  an 
agreement  with  U  corporation  under  which 
U  agrees  to  purchase  all  of  the  outstanding 
stock  of  N  for  $70  per  share.  The  agreement 
between  N  and  U  provides  that  if  the 
acquisition  does  not  succeed,  N  will  pay  U 
$1,000,000  as  a  break  up  fee.  Prior  to  the 
closing  of  the  acquisition.  N  enters  into  an 
agreement  with  VV  under  which  W  agrees  to 
purchase  all  of  the  outstanding  stock  of  N  for 
$80  per  share  on  the  condition  that  N 
terminatBMls  pending  acquisition  agreement 
with  U.  N  pays  U  $1,000,000  to  terminate  the 
acquisition  agreement  and  N  subsequently  is 
acquired  by  W.  Under  paragraph  (e)(l)(ii)  of 
this  section,  the  $1,000,000  paid  to  U  is  an 
amount  paid  to  facilitate  a  transaction 
described  in  paragraph  (b)(l)(iii)  of  this 
section.  Accordingly.  N  must  capitalize  the 
$1,000,000  payment. 

Example  17.  Corporate  acquisition:  break 
up  fees  to  white  knight.  Z  corporation 
launches  an  unsolicited  hostile  tender  offer 
of  $70  per  share  for  55  percent  of  the 
outstanding  shares  of  T  corporation.  In  an 
effort  to  defend  against  a  takeover  by  Z,  T 
enters  into  an  agreement  with  VV  corporation, 
a  "white  knight"  ac^quirer.  under  which  VV 
agrees  to  pay  $75  per  share  for  all 
outstanding  shares  of  T  if  T  agrees  to 
recommend  the  transaction  to  its 
shareholders.  The  agreement  between  T  and 
W  provides  that  if  the  acquisition  of  T  by  VV 
does  not  succeed,  T  will  pay  W  $1,000,000 
as  a  break  up  fee.  Prior  to  the  acquisition  of 
T  by  W,  Z  amends  its  offer  to  $85  per  share 
for  all  of  the  outstanding  shares  of  T.  T's 
Board  of  Directors  concludes  that  Z's 
amended  offer  is  preferable  and  recommends 
that  its  shareholders  accept  Z's  amended 
offer.  Z  subsequently  acquires  all  of  the 
outstanding  shares  of  T  for  $85  per  share.  In 
accordance  with  its  agreement  with  V\'.  T 
pays  VV  $1,000,000  to  terminate  the 
acquisition  agreement.  The  $1,000,000  paid 
to  W  does  not  facilitate  Z's  acquisition  of  the 
outstanding  shares  of  T.  Under  paragraph 
(e)(l)(ii)  of  this  section,  T's  payment  to  VV  is 
not  macle  pursuant  to  an  agreement  under 
which  the  acquisition  of  the  outstanding 
shares  of  T  by  Z  is  expressly  conditioned  on 
the  termination  of  the  agreement  between  T 
and  W. 

(f)  12-month  rule — (1)  In  general— [i] 
Amounts  paid  to  create  or  enhance  an 
intangible  asset.  A  taxpayer  is  not 
required  to  capitalize  amounts  paid  to 
create  or  enhance  an  intangible  asset  if 
the  amounts  do  not  create  or  enhance 
any  right  or  benefit  for  the  taxpayer  that 
extends  beyond  the  earlier  of — 
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(A)  12  months  after  the  first  date  on 
which  th(!  taxpayer  reaHzes  the  right  or 
benefit;  or 

(B)  The  end  of  the  taxable  year 
follf)vving  the  taxable  year  in  which  the 
payment  is  made. 

(ii)  Tninsdction  costs.  A  taxpayer  is 
not  required  to  capitalize  amounts  paid 
to  facilitate  the  f:reation  or  enhancement 
of  an  intangible  asset  if,  by  reason  of 
paragraph  (OlDli)  of  this  section, 
capitalization  would  not  be  required  for 
amounts  paid  to  create  or  enhance  that 
intangible  asset 

(2)  Duration  of  In^f  fit  for  contract 
tt'rminations.  For  purposes  of  this 
paragraph  (f).  amounts  paid  to  terminate 
a  contract  or  other  agreement  described 
in  paragraph  (d)(7)(i)  of  this  section 
prior  t()  its  expiration  date  (or  amounts 
paid  to  facilitate  such  termination) 
c:reate  a  benefit  for  the  taxpayer  equal  to 
the  unexpired  term  of  the  agreement  as 
of  the  date  of  the  termination. 

(3)  Inapplicability  to  created  financial 
interests  and  self-created  amortizable 
section  197  intangibles.  Paragraph  (f)(1) 
of  this  section  does  not  applv  to 
anu)unts  paid  to  create  or  enhance  an 
intangible  described  in  paragraph  (d)(2) 
of  this  section  (relating  to  amounts  paid 
to  create  or  enhance  financial  interests) 
or  to  amounts  paid  to  create  or  enhance 
an  intangible  as.set  that  constitutes  an 
amortizable  section  197  intangible 
within  the  meaning  of  section  197(c). 

(4)  Inapplicability  to  rights  of 
indefinite  duration.  Paragraph  (f)(1)  of 
this  section  does  not  applv  to  amounts 
paid  to  create  or  enhance  a  right  of 
indefinite  duration.  A  right  has  an 
indefinite  duration  if  it  has  no  period  of 
duration  fixed  by  agreement  or  bv  law. 
or  if  it  is  not  based  on  a  period  of  time, 
such  as  a  right  attributable  to  an 
agreement  to  provide  or  receive  a  fixed 
amount  of  goods  or  services.  For 
example,  a  license  granted  bv  a 
governmental  agency  that  permits  the 
taxpayer  to  operate  a  business  conveys 

a  right  of  indefinite  duration  if  the 
license  may  be  revoked  only  upon  the 
taxpayers  violation  of  the  terms  of  tlm 
license. 

(5)  Rights  subject  to  renewal — (i)  In 
genend.  For  purposes  of  paragraph 
(f)(l)(i)  of  this  section,  the  duration  of  a 
right  includes  any  renewal  period  if. 
based  on  all  of  the  facts  and 
circumstances  in  exi.stence  during  the 
taxable  year  in  which  the  right  is 
created,  the  facts  indicate  a  reasonable 
expectancy -of  renewal. 

(ii)  Reasonable  e.\pectancy  of  renewal. 
The  following  factors  are  significant  in 
determining  whether  there  exists  a 
reasonabU;  expectancy  of  renewal: 

(A)  Renewal  history  The  fact  that 
similar  rights  are  historically  renewed  is 


evidence  of  a  reastmable  expectancy  of 
renewal.  On  the  other  hand,  the  fact  that 
similar  rights  are  rarely  renewed  is 
evidence  of  a  lack  of  a  reasonable 
expectancy  of  renewal.  Where  the 
taxpayer  has  no  experience  with  similar 
rights,  or  where  the  taxpayer  holds 
similar  rights  only  occasionally,  this 
factor  is  less  indicative  of  a  reasonable 
expectancy  of  renewal. 

(B)  Economics  of  the  transaction.  The 
fact  that  renewal  is  necessary'  in  order 
for  the  taxpayer  to  earn  back  its 
investment  in  the  right  is  evidence  of  a 
reasonable  expectancy  of  renewal.  For 
example,  if  a  taxpayer  pays  SlO.OOO  to 
enter  into  a  renewable  contract  with  an 
initial  9-month  term  that  is  expected  to 
generate  income  to  the  taxpayer  of 
$1,000  per  month,  the  fact  that  renewal 
is  necessary'  in  order  for  the  taxpayer  to 
earn  back  its  SlO.OOO  inducement  is 
evidence  of  a  reasonable  expectancy  of 
renewal. 

(C)  Likelihood  of  renewal  by  other 
party.  Evidence  that  indicates  a 
likelihood  of  renewal  by  the  other  party 
to  a  right,  such  as  a  bargain  renewal 
option  or  similar  arrangement,  is 
evidence  of  a  reasonable  expectancy  of 
renewal.  However,  the  mere  fact  that  the 
other  party  will  have  the  opportunity  to 
renew  on  the  same  terms  as  are 
available  to  others,  in  a  competitive 
auction  or  similar  process  that  is 
designed  to  reflect  fair  market  value,  is 
not  evidence  of  a  reasonable  expectancy 
of  renewal. 

(D)  Terms  of  renewal.  The  fact  that 
material  terms  of  the  right  are  subject  to 
renegotiation  at  the  end  of  the  initial 
term  is  evidence  of  a  lack  of  a 
reasonable  expectancy  of  renewal.  For 
e.xample,  if  the  parties  to  an  agreement 
must  renegotiate  price  or  amount,  the 
renegotiation  requirement  is  evidence  of 
a  lack  of  a  reasonable  expectancy  of 
renewal. 

(iii)  Safe  harbor  pooling  method.  In 
lieu  of  applying  the  reasonable 
expectancy  of  renewal  test  described  in 
paragraph  (f)(5)(ii)  of  this  section  to 
each  separate  right  created  or  enhanced 
during  a  taxable  year,  a  taxpayer  may 
establish  one  or  more  pools  of  similar 
rights  for  which  the  initial  twm  does  not 
extend  beyond  the  period  described  in 
paragraph  (f)(l)(i)  of  this  section  and 
may  apply  the  reasonable  expectancy  of 
renewal  test  to  each  pool.  See  paragraph 
(h)  of  this  section  for  additional  rules 
relating  to  pooling.  The  application  of 
paragraph  (f)(1)  of  this  section  to  each 
pool  is  determined  in  the  following 
manner: 

(A)  All  amounts  (except  de  minimis 
amounts  described  in  paragraph 
(d)(6)(ii)  t)f  this  section)  paid  to  create 
or  enhance  the  rights  included  in  the 


pool  and  all  amounts  paid  to  facilitate 
the  creation  or  enhancement  of  the 
rights  included  in  the  pool  are 
aggregated. 

(B)  If  less  than  20  percent  of  the  rights 
in  the  pf)ol  are  reasonably  expected  to 
be  renewed  beyond  the  period 
prescribed  in  paragraph  (f)(l)(i)  of  this 
section,  all  rights  in  the  pool  are  treated 
as  having  a  duration  that  does  not 
extend  beyond  the  period  prescribed  in 
paragraph  (f)(l)(i)  of  this  section,  and 
the  taxpayer  is  not  required  to  capitalize 
under  this  section  any  portion  of  the 
aggregate  amount  described  in 
paragraph  (f)(5)(iii)(A)  of  this  .section. 

(C)  If  more  than'80  percent  of  the 
rights  in  the  pool  are  reasonably 
expected  to  be  renewed  beyond  the 
period  prescribed  in  paragraph  (f)(l)(i) 
of  this  section,  all  rights  in  the  pool  are 
treated  as  having  a  duration  that  extends 
beyond  the  period  prescribed  in 
paragraph  (f)(l)(i)  of  this  section,  and 
the  taxpayer  is  required  to  capitalize 
jinder  this  section  the  aggregate  amount 
described  in  paragraph  (f)(5)(iii)(A)  of 
this  section. 

(D)  If  20  percent  or  more,  but  80 
percent  or  less,  of  the  rights  in  the  pool 
are  reasonably  expected  to  be  renewed 
beyond  the  period  prescribed  in 
paragraph  (f)(l)(i)  of  this  section,  the 
aggregate  amount  described  in 
paragraph  (f)(5)(iii)(A)  of  this  section  is 
multiplied  by  the  percentage  of  the 
rights  in  the  pool  that  are  reasonably 
expected  to  be  renewed  beyond  the 
period  prescribed  in  paragraph  (f)(l)(i) 
of  this  section  and  the  taxpayer  must 
capitalize  the  resulting  amount  under 
this  section  by  treating  such  amount  as 
creating  a  separate  intangible  asset. 

(6)  Rights  terminable  at  will.  A  right 
is  not  described  in  paragraph  (f)(l)(i)  of 
this  section  merely  because  the  right  is 
terminable  at  will  by  either  party. 
However,  for  purposes  of  paragraph 
(f)(5)  of  this  section,  the  fact  that  similar 
rights  are  typically  terminated  prior  to 
renewal  is  relevant  in  determining 
whether  there  exists  a  reasonable 
expectancy  of  renewal  for  the  right. 

(7)  Coordination  with  section  461.  In 
the  case  of  a  taxpayer  using  an  ac:crual 
method  of  accounting,  the  rules  of  this 
paragraph  (f)  do  not  affect  the 
determination  of  whether  a  liability  is 
incurred  during  the  taxable  year, 
including  the  determination  of  whether 
economic  performance  has  occurred 
with  respect  to  the  liability.  See  §  1.461- 
4(d)  for  rules  relating  to  economic 
performance. 

(8)  Examples.  The  rules  of  this 
paragraph  (f)  are  illustrated  by  the 
following  examples,  in  which  it  is 
assumed  (unless  otherwise  stated)  that 
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the  taxpayer  is  a  calendar  year,  accrual 
method  taxpayer: 

Example  1.  Prepaid  expenses.  On 
December  1,  2002,  N  corporation  pays  a 
$10,000  insurance  premium  to  obtain  a 
property  insurance  policy  with  a  1-year  term 
that  begins  on  February  1,  2003.  The  amount 
paid  by  N  is  a  prepaid  expense  described  in 
paragraph  (d)(3)  of  this  section.  Becau.se  the 
right  or  benefit  attributable  to  the  $10,000 
payment  extends  beyond  the  end  of  the 
taxable  year  following  the  taxable  year  in 
which  the  payment  is  made,  the  12-month 
rule  provided  by  this  paragraph  (f)  does  not 
apply.  N  must  capitalize  the  $10,000 
payment. 

Example  2.  Prepaid  expenses.  Assume  the 
same  facts  as  in  Example  1,  except  that  the 
policy  has  a  term  beginning  on  December  15. 
2002.  The  12-month  rule  of  this  paragraph  (f) 
applies  to  the  $10,000  payment  because  the 
right  or  benefit  attributable  to  the  payment 
neither  extends  more  than  12  months  beyond 
December  15,  2002  (the  first  date  the  benefit 
is  realized  by  the  taxpayer)  nor  beyond  the 
taxable  year  following  the  year  in  which  the 
payment  is  made.  Accordingly,  N  is  not 
required  to  capitalize  the  $10,000  payment. 

Example  3.  Financial  interests.  On  October 
1,  2002,  X  corporation  makes  a  9-month  loan 
to  B  in  the  principal  amount  of  $250,000.  The 
principal  amount  of  the  loan  paid  to  B 
constitutes  an  amount  paid  to  create  or 
originate  a  financial  interest  under  paragraph 
(d}(2)(i)(B)  of  this  section.  The  9-month  term 
of  the  loan  does  not  extend  beyond  the 
period  prescribed  by  paragraph  (f)(l)(i)  of 
this  section.  However,  as  provided  by 
paragraph  (0(3)  of  this  section,  the  rules  of 
this  paragraph  (f)  do  not  apply  to  intangibles 
described  in  paragraph  (d)(2)  of  this  section. 
Accordingly,  X  must  capitalize  the  $250,000 
loan  amount. 

Example  4.  Financial  interests.  X 
corporation  owns  all  of  the  outstanding  stock 
of  Z  corporation.  On  December  1,  Y 
corporation,  a  calendar  year  taxpayer,  pays  X 
$1,000,000  in  exchange  for  X's  grant  of  a  9- 
month  call  option  to  Y  permitting  Y  to 
purchase  all  of  the  outstanding  stock  of  Z.  Y's 
payment  to  X  constitutes  an  amount  paid  to 
create  or  originate  an  option  with  X  under 
paragraph  (d)(2)(i)(C)(7)  of  this  section.  The 
9-month  term  of  the  option  does  not  extend 
beyond  the  period  prescribed  by  paragraph 
(f)(l)(i)  of  this  section.  However,  as  provided 
by  paragraph  (0(3)  of  this  section,  the  rules 
of  this  paragraph  (f)  do  not  apply  to 
intangibles  described  in  paragraph  (d)(2)  of 
this  section.  Accordingly.  Y  must  capitalize 
the  $1,000,000  payment. 

Example  5.  Ucense.  (i)  On  July  1,  2002.  R 
corporation  pays  $10,000  to  state  X  to  obtain 
a  license  to  operate  a  business  in  state  X  for 
a  period  of  5  years.  The  terms  of  the  license 
require  R  to  pay  state  X  an  annual  fee  of  $500 
due  on  )uly  1  of  each  of  the  succeeding  four 
years.  R  pays  the  $500  fee  on  )uly  1  of  each 
succeeding  year  as  required  by  the  license, 
(ii)  R's  payment  of  $10,000  is  an  amount 
paid  to  a  governmental  agency  for  a  license 
granted  by  that  agency  to  which  paragraph 
(d)(5)  of  this  section  applies.  Because  R's 
payment  creates  rights  or  benefits  for  R  that 
extend  beyond  the  end  of  2003  (the  taxable 
year  following  the  taxable  year  in  which  the 


payment  is  made),  the  rules  of  this  paragraph 
(f)  do  not  apply  to  R's  payment.  Accordingly, 
R  must  capitalize  the  $10,000  payment. 

(iii)  R's  payment  of  each  $500  annual  fee 
is  a  prepaid  expense  described  in  paragraph 
(d)(3)  of  this  section.  R  is  not  required  to 
capitalize  the  $500  fee  in  each  of  the 
succeeding  four  taxable  years.  The  rules  of 
this  paragraph  (f)  apply  to  each  such 
payment  because  each  payment  provides  a 
right  or  benefit  to  R  that  does  not  extend 
beyond  12  months  after  the  first  date  on 
which  R  realizes  the  rights  or  benefits 
attributable  to  the  payment  and  does  not 
extend  beyond  the  end  of  the  taxable  year 
following  the  taxable  year  in  which  the 
payment  is  made. 

Example  6.  Lease.  On  December  1.  2002,  W 
corporation,  a  calendar  year  taxpayer,  enters 
into  a  lease  agreement  with  X  corporation 
under  which  W  agrees  to  lease  property  to  X 
for  a  period  of  9  months,  beginning  on 
December  1.  2002.  W  pays  its  outside  counsel 
$7,000  for  legal  services  rendered  in  drafting 
the  lease  agreement  and  negotiating  with  X. 
The  agreement  between  W  and  X  is  an 
agreement  providing  W  the  right  to  be 
compensated  for  the  use  of  property,  as 
described  in  paragraph  (d)(6)(i)(A)  of  this 
section.  W's  $7,000  payment  to  its  outside 
counsel  is  an  amount  paid  to  facilitate  W's 
creation  of  an  intangible  asset  as  described  in 
paragraph  (e)(l)(i)  of  this  section.  Under 
paragraph  (0(l)(ii)  of  this  section.  W's 
payment  to  its  outside  counsel  is  not 
required  to  be  capitalized  because,  by  reason 
of  paragraph  (f)(l)(i)  of  this  section  (relating 
to  the  12-month  rule)  an  amount  described  in 
paragraph  (d)(6)(i)(A)  of  this  section  to  create 
the  agreement  between  W  and  X  would  not 
be  required  to  be  capitalized  under  this 
section. 

Example  7.  Certain  contract  terminations. 
V  corporation  owns  real  property  that  it  has 
leased  to  A  for  a  period  of  15  years.  When 
the  lease  has  a  remaining  unexpired  term  of 
5  years.  V  requests  that  A  agree  to  terminate 
the  lease,  enabling  V  to  use  the  property  in 
its  trade  or  business.  V  pays  A  $100,000  in 
exchange  for  As  agreement  to  terminate  the 
lease.  V's  payment  to  A  to  terminate  the  lease 
is  described  in  paragraph  (d)(7)(i)(A)  of  this 
section.  Under  paragraph  (f)(2)  of  this 
section,  V's  payment  creates  a  benefit  for  V 
with  a  duration  of  5  years,  the  remaining 
unexpired  term  of  the  lease  as  of  the  date  of 
the  termination.  Because  the  benefit 
attributable  to  the  expenditure  extends 
beyond  12  months  after  the  first  date  on 
which  V  realizes  the  rights  or  benefits 
attributable  to  the  payment  and  beyond  the 
end  of  the  taxable  year  following  the  taxable 
year  in  which  the  payment  is  made,  the  rules 
of  this  paragraph  (f)  do  not  apply  to  the 
payment.  V  must  capitalize  the  $100,000 
payment. 

Example  8.  Certain  contract  terminations. 
Assume  the  same  facts  as  in  Example  7. 
except  the  lease  is  terminated  when  it  has  a 
remaining  unexpired  term  of  10  months. 
Under  paragraph  (f)(2)  of  this  section.  Vs 
payment  creates  a  benefit  for  V  with  a 
duration  of  10  months.  The  12-month  rule  of 
this  paragraph  (f)  applies  to  the  payment 
because  the  benefit  attributable  to  the 
payment  neither  extends  more  than  12 


months  beyond  the  date  o!  te.-minalion  lltie 
first  date  the  benefit  is  realized  by  V)  nor 
beyond  the  taxable  year  following  the  year  in 
which  the  payment  is  made.  Accordingly.  V 
is  not  required  to  capitalize  the  $100,000 
payment. 

Example  9.  Certain  contract  terminations. 
M  corporation  enters  into  a  5-year  agreement 
with  X  corporation  under  which  X  is 
required  to  provide  M  with  services  over  the 
term  of  the  agreement.  Under  the  terms  of  the 
agreement,  either  M  or  X  may  terminate  the 
agreement  without  cause  upon  30  days 
notice.  M  pays  C.  an  individual,  a  $10,000 
commission  for  services  provided  by  C  in 
locating  X  and  bringing  the  parties  together. 
The  agreement  between  M  and  X  is  an 
agreement  providing  M  the  right  to  acquire 
services  as  described  in  paragraph  (d)(6)(i)(B) 
of  this  section.  Ms  $10,000  payment  to  C  is 
an  amount  paid  to  facilitate  the  creation  of 
an  intangible  asset  as  described  in  paragraph 
(e)(l)(i)  of  this  section.  Because  the  duration 
of  the  contract  is  5  years,  the  12-month  rule 
contained  in  paragraph  (0(1  )(i)  of  this  section 
does  not  apply,  notwithstanding  the  fact  that 
the  agreement  is  terminable  by  either  party 
without  cause  upon  30  days  notice.  M  must 
capitalize  the  $10,000  commission  payment. 

Example  10.  Coordination  with  section 
461.  (i)  U  corporation  leases  office  space  from 
W  corporation  at  a  monthly  rental  rate  of 
$2,000.  On  December  31.  2002,  U  prepays  its 
office  rent  expense  for  the  first  six  months  of 
2003  in  the  amount  of  $12,000.  For  purposes 
of  this  example,  it  is  assumed  that  the 
recurring  item  exception  provided  by 
§  1.461-5  does  not  apply  and  that  the  lease 
between  W  and  U  is  not  a  section  467  rental 
agreement  as  defined  in  section  467(d). 

(ii)  Under  §  1.461-4(d)(3],  U's  prepayment 
of  rent  is  a  payment  for  the  use  of  property 
by  U  for  which  economic  performance  occurs 
ratably  over  the  period  of  time  U  is  entitled 
to  use  the  property.  Accordingly,  because 
economic  performance  with  respect  to  Us 
prepayment  of  rent  does  not  occur  until 
2003,  Us  prepaid  rent  is  not  incurred  in  2002 
and  therefore  is  not  properly  taken  into 
account  through  capitalization,  deduction,  or 
otherwise  in  2002.  Thus,  the  rules  of  this 
paragraph  (0  do  not  apply  to  Us  prepayment 
of  its  rent. 

(iii)  Alternatively,  assume  that  U  uses  the 
cash  method  of  accounting  and  the  economic 
performance  rules  in  §  1.461-4  therefore  do 
not  applv  to  U.  The  12-month  rule  of  this 
paragraph  (0  applies  to  the  $12,000  payment 
because  the  rights  or  benefits  attributable  to 
U's  prepayment  of  its  rent  do  not  extend 
beyond  December  31.  2003.  Accordingly,  U 
is  not  required  to  capitalize  its  prepaid  rent. 

Example  1 1 .  Coordination  with  section 
461.  N  corporation  pays  R  corporation,  an 
advertising  and  marketing  firm.  $40,000  on 
August  1,  2002.  for  advertising  and  marketing 
services  to  be  provided  to  N  throughout 
calendar  year  2003.  For  purposes  of  this 
example,  it  is  assumed  that  the  recurring 
item  exception  provided  by  §  1.461-5  does 
not  apply.  Under  §  1.461-4(d)(2).  N's 
payment  arises  out  of  the  provision  of 
services  to  N  by  R  for  which  economic 
performance  occurs  as  the  services  are 
provided.  Accordingly,  because  economic 
performance  with  respect  to  N's  prepaid 
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.iiivt^riisinj'  cxijense  does  not  incur  unlil 
ZlM'A.  N's  priipaid  ailverlising  expunsu  i.s  nol 
in<:urreiJ  in  2002  rind  therefore  is  not 
properly  Inken  into  account  through 
( .ipitali/.iitioM.  deduction,  or  iithtirwise  in 
2002.  Thus,  the  rules  of  this  paragraph  [t]  do 
nol  apply  lo  N's  payment. 

(g)  Treatment  of  capitalized 
transaction  costs — ( 1 )  Costs  described  in 
paragraph  Ibll  ll(i)  or  Hi)  of  this  section. 
Except  in  the  case  of  amnunts  paid  by 
an  acquirer  to  facilitate  an  acquisition  of 
stock,  or  assets  in  a  transaction  describeti 
in  section  M\H.  an  amount  required  to  be 
capitalized  by  paragraph  (b)(1|(i)  or  (ii) 
of  this  siH^tion  is  capitalized  to  the  basis 
of  the  intangible  asset  acquired,  created, 
or  enhanced. 

(2)  Costs  described  in  paragraph 
Ibllllliii)  of  this  section— U)  Stock 
issuance  or  recapitalization.  An  amount 
paid  to  facilitate  a  stock  issuance  or  a 
recapitalization  is  not  capitalized  to  the 
basis  of  an  intangible  asset  but  is  treated 
as  a  reductitin  of  the  proceeds  from  the 
stock  issuance  or  the  recapitalization. 

(ii)  [Reserved). 

(h)  Special  rules  applicable  to 
pooling — (1)  In  general.  The  rules  of  this 
paragraph  (h)  apply  to  the  pooling 
methods  described  in  paragraph 
(d)(6)(ii)  of  this  section  (relating  to  de 
minimis  rules  applicable  to  certain 
contract  rights),  paragraph  (e)(3)(ii)(C)  of 
this  section  (relating  to  de  minimis  rules 
applicable  to  transaction  costs),  and 
paragraph  (f)(5)(iii)  of  this  section 
(relating  to  the  application  of  the  12- 
month  rule  to  renewable  rights). 

(2)  Election  to  use  pooling.  An 
election  to  use  a  pooling  method 
identified  in  paragraph  (h)(1)  of  this 
section  for  any  taxable  year  is  made  by 
establishing  one  or  more  pools  for  the 
taxable  year  in  accordance  with  the 
rules  governing  the  particular  pooling 
method  and  the  rules  prescribed  by  this 
paragraph  (h).  An  election  to  use  a 
pooling  method  identified  in  paragraph 
(h)(1)  of  this  section  is  irrevocable  with 
respect  to  each  pool  established  during 
the  taxable  year. 

(3)  Definition  of  pool.  A  taxpayer  may 
use  any  reasonable  method  of  defining 

a  pool  of  similar  transactions, 
agreements,  or  rights,  including  a 
method  based  on  the  type  of  customer 
or  the  type  of  product  provided  under 
a  contract.  However,  a  taxpayer  that 
elects  to  pool  similar  transactions, 
agreements,  or  rights  must  include  in 
the  pool  all  similar  transactions, 
agreements,  or  rights  arising  during  the 
taxable  year. 

(4)  Consistency  requirement.  A 
taxpayer  that  uses  the  pooling  method 
described  in  paragraph  (f)(5)(iii)  of  this 
section  for  purposes  of  applying  the  12- 
month  rule  to  a  right  or  benefit — 


(ij  Must  use  the  pooling  methods 
described  in  paragraph  (d)(6)(ii)  of  this 
section  (relating  to  de  minimis  rules  - 
applicable  to  inducements)  and 
paragraph  {e)(3)(ii)(C)  of  this  section 
(relating  to  de  minimis  applicable  to 
transa<:tion  costs)  for  purposes  of 
determining  the  amount  paid  to  create, 
or  facilitate  the  creation  of,  the  right  or 
benefit:  and 

(ii)  Must  use  the  same  pool  for 
purposes  of  paragraph  (d)(6)(ii)  of  this 
section  and  paragraph  (e)(3)(ii)((;)  of  this 
section  as  is  used  for  purposes  of 
paragraph  (n(5)(iii)  of  this  section. 

(i)  I  Reserved]. 

(j)  Application  to  accrual  method 
taxpayers.  For  purposes  of  this  section, 
the  terms  amount  paid  and  payment 
mean,  in  the  case  of  a  taxpayer  using  an 
accrual  method  of  accounting,  a  liability 
incurred  (within  the  meaning  of 
«?  1.446-l(c)(l)(ii)).  A  liability  may  not 
be  taken  into  account  under  this  section 
prior  to  the  taxable  year  during  which 
the  liability  is  incurred. 

(k)  Treatment  of  related  parties  and 
indirect  payments.  For  purposes  of  this 
section,  references  to  a  party  other  than 
the  taxpayer  include  persons  related  to 
that  party  and  persons  acting  for  or  on 
behalf  of  that  party.  Persons  are  related 
for  purposes  of  this  section  only  if  their 
relationship  is  described  in  section 
267(b)  or  707(b)  or  they  are  engaged  in 
trades  or  busines.ses  under  common 
control  within  the  meaning  of  section 
41(0(1). 

(I)  E.xamples.  The  following  examples 
illustrate  the  rules  of  this  section: 

Example  1 .  License  granted  by  a 
governmental  unit,  (i)  X  corporation  pays 
$25,000  to  stale  R  lo  obtain  a  licen.se  to  sell 
alcoholic  beverages  in  its  restaurant.  The 
license  is  valid  indefinitely,  provided  X 
complies  will  ail  applicable  laws  regarding 
the  sale  of  alcoholic  beverages  in  state  R.  X 
pays  its  outside  counsel  S4,000  for  legal 
services  rendered  in  preparing  the  license 
application  and  otherwise  representing  X 
during  the  licensing  prot;ess.  In  addition.  X 
determines  that  S2.0O0  of  salaries  paid  to  its 
employees  is  allocable  to  services  rendered 
by  the  employees  in  obtaining  the  license. 

(ii)  X's  payment  of  $25,000  is  an  amount 
paid  lo  a  governmental  unit  lo  obtain  a 
license  granted  by  thai  agency,  as  described 
in  paragraph  (d)(5)(i)  of  this  set:tion.  The 
right  has  an  indefinite  duration  and 
constitutes  an  amortizablc  section  197 
intangible.  Accordingly,  the  provisions  of 
paragraph  (f)  of  this  .section  (relating  to  the 
12-month  rule)  do  not  apply  to  X's  payment. 
X  must  capitalize  its  $25,000  payment  to 
obtain  the  lit;ense  from  state  R, 

(iii)  As  provided  in  paragraph  (e)(3)  of  this    . 
section,  X  is  not  required  to  capitalize 
employee  compensation  because  such 
amounts  are  treated  as  amounts  that  do  not 
facilitate  the  acquisition,  creation,  or 
enhancement  of  an  intangible  asset.  Thus,  X 


IS  nol  retjuired  lo  (  apitaii/e  the  ,S2.UU0  ot 
employee  ( ompensation  allo<;able  to  the 
transaction. 

(iv)  X's  payment  of  .$4,000  to  its  outside 
counsel  is  an  amount  paid  to  fat  ilitate  the 
creation  of  an  inlangil)le  asset,  as  desf:ril)ed 
in  paragraph  (e)(1)(i)  of  this  sectiim.  Because 
X's  transaction  costs  do  not  exceed  $5.()(H). 
X's  transaction  f:osts  are  de  minimis  within 
the  meaning  of  paragraph  (e)(;J)(ii)(A)  of  this 
section.  Acc:ordingly.  X  is  not  required  lo 
capitalize  the  $4,000  payment  to  its  outside 
counsel  under  this  section. 

Example  2.  Fmmhise  agreement,  (i)  R 
corporation  is  a  franchi.sor  of  introme  tax 
return  preparation  outlets.  V  r:orporation 
negotiates  with  R  to  obtain  the  right  to 
operate  an  income  tax  return  preparation 
outlet  under  a  franchise  from  R.  V  pays  an 
initial  $100,000  franchise  fee  to  R  in 
exi:hange  for  the  franchise  agreement.  In 
a((rlilion.  V  pays  its  outside  counsel  $4,000 
lo  represent  V  during  the  negotiations  with 
R.  V  also  pays  $2,000  lo  an  industry 
consultant  lo  advise  V  during  the 
negotiations  with  R. 

(ii)  Under  paragraph  (d)(6)(i)(A)  of  this 
section,  Vs  payment  of  $100,000  is  an 
amount  paid  to  another  parly  to  induce  thai 
party  to  enter  into  an  agreement  providing  V 
the  right  to  use  tangible  or  intangible 
property.  Accordingly,  V  must  capitalize  its 
$100,000  payment  to  R.  The  franchise 
agreement  is  an  amortizable  section  107 
intangible  within  the  meaning  of  section 
197(c).  Accordingly,  as  provided  in 
paragraph  (0(3)  of  this  section,  the  12-month 
rule  contained  in  paragraph  (f)(l)(i)  of  this 
section  does  not  applv. 

(iii)  Vs  payment  of  $4,000  to  its  outside 
counsel  and  $2,000  to  the  industry 
consultant  are  amounts  paici  to  fac:ilitate  the 
creation  of  an  intangible  asset,  as  described 
in  paragraph  (e)(l)(i)  of  this  section.  Because 
Vs  aggregate  tran.saction  costs  exceed  $5,000. 
Vs  transaction  costs  are  not  de  minimis 
within  the  meaning  of  paragraph  (e)(3)(ii)(A) 
of  this  se<:tion.  Ac:cordingly,  V  must 
capitalize  the  $4,000  payment  to  its  outside 
counsel  and  the  $2,000  payment  to  the 
industry  consultant  under  this  section  into 
the  basis  of  the  franchise,  as  provided  in 
paragraph  (g)(1)  of  this  section. 

Examplff  3.  Covenant  not  to  compete,  (i) 
On  December  1,  2002,  N  corporation,  a 
calendar  year  taxpayer,  enters  into  a 
covenant  not  to  compete  with  B,  a  key 
employee  that  is  leaving  the  employ  of  N. 
The  covenant  not  to  compete  prohibits  B 
from  competing  with  N  for  a  period  of  9 
months,  beginning  December  1,  2002.  N  pays' 
B  $.50,000  in  full  lonsideration  for  B's 
agreement  not  to  compete.  In  addition,  N 
pays  its  outside  coun.sel  $ii,000  to  facilitate 
the  creation  of  the  c;ovenant  not  to  compete 
with  B. 

(ii)  Under  paragraph  (d)(6)(i)(C)  of  this 
section,  N's  payment  of  $50,000  is  an  amount 
paid  to  another  party  lo  induce  that  party  to 
enter  into  a  covenant  not  to  compete  with  N. 
However,  be<:ause  the  covenant  not  lo 
compete  has  a  duration  that  does  not  extend 
beyond  12  months  after  the  first  date  on 
which  N  realizes  the  rights  attributable  to  its 
payment  [i.e..  Dei:ember  1,  2002).  the  12- 
month  rule  contained  in  paragraph  (f)(l)(i)  of 
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this  section  applies.  Accordingly.  N  is  not 
required  to  capitalize  its  $50,000  payment  to 
B.  In  addition,  as  provided  in  paragraph 
(f)(l)(ii)  of  this  section,  N  is  not  required  to 
capitalize  its  $6,000  payment  to  facilitate  the 
creation  of  the  covenant  not  to  compete. 
Example  4.  Corporate  reorganization: 
initial  public  offering.  Y  corporation  is  a 
privately-owned  company.  Y's  Board  of 
Directors  authorizes  an  initial  public  offering 
of  Y's  stock  in  order  to  fund  future  grovrth. 
Y  pays  $5,000,000  in  professional  fees  for 
investment  banking  services  related  to  the 
determination  of  the  offering  price  and  legal 
services  related  to  the  development  of  the 
offering  prospectus  and  the  registration  and 
issuance  of  stock.  Under  paragraph  (b)(l)(iii) 
of  this  section,  the  $5,000,000  is  an  amount 
paid  to  facilitate  a  transaction  involving  the 
acquisition  of  capital.  As  provided  in 
paragraph  (g)(2)(i)  of  this  section,  Y,must' 
treat  the  $5,000,000  as  a  reduction  of  the 
proceeds  from  the  stock  issuance. 

Example  5.  Demand-side  management,  (i) 
X  corporation,  a  public  utility  engaged  in 
generating  and  distributing  electrical  energy, 
provides  programs  to  its  customers  to 
promote  energy  conservation  and  energy 
efficiency.  These  programs  are  aimed  at 
reducing  electrical  costs  to  X's  customers, 
building  goodwill  with  X's  customers,  and 
reducing  X's  future  operating  and  capital 
costs.  X  provides  these  programs  without 
obligating  any  of  its  customers  participating 
in  the  programs  to  purchase  power  from  X  in 
the  future.  Under  these  programs,  X  pays  a 
consultant  to  help  industrial  customers 
design  energy-efficient  manufacturing 
processes,  to  conduct  "energy  efficiency 
audits"  that  serve  to  identify  for  customers 
inefficiencies  in  their  energy  usage  patterns, 
and  to  provide  cash  allowances  to  encourage 
residential  customers  to  replace  existing 
appliances  with  more  energy  efficient 
appliances. 

(ii)  The  amounts  paid  by  X  to  the 
consultant  are  not  amounts  to  acquire,  create, 
or  enhance  an  intangible  identified  in 
paragraph  (c)  or  (d)  of  this  section  or  to 
facilitate  such  an  acquisition,  creation,  or 
enhancement.  In  addition,  the  amounts  do 
nol  create  a  separate  and  distinct  intangible 
asset  within  the  meaning  of  paragraph  (b)(3) 
of  this  section.  Accordingly,  the  amounts 
paid  to  the  consultant  are  not  required  to  be 
capitalized  under  this  section.  While  the 
amounts  may  serve  to  reduce  future 
operating  and  capital  costs  and  create 
goodwill  with  customers,  these  benefits, 
without  more,  are  not  intangible  assets  for 
which  capitalization  is  required  under  this 
section  unless  the  Internal  Revenue  Service 
publishes  guidance  identifying  these  benefits 
as  an  intangible  asset  for  which  capitalization 
is  required. 

Example  6.  Business  process  re- 
engineering,  (i)  V  corporation  manufactures 
its  products  using  a  batch  production  system. 
Under  4his  system,  V  continuously  produces 
component  parts  of  its  various  products  and 
stockpiles  these  parts  until  they  are  needed 
in  Vs  final  assembly  line.  Finished  goods  are 
stockpiled  awaiting  orders  from  customers.  V 
discovers  that  this  process  ties  up  significant 
amounts  of  Vs  capital  in  work-in-process 
and  finished  goods  inventories,  and  hires  B, 


a  consultant,  to  advise  V  on  improving  the 
efficiency  of  its  manufacturing  operations.  B 
recommends  a  complete  re-engineering  of  Vs 
manufacturing  process  to  a  process  known  as 
just-in-time  manufacturing.  Just-in-time 
manufacturing  involves  reconfiguring  a 
manufacturing  plant  to  a  configuration  of 
"cells"  where  each  team  in  a  cell  performs 
the  entire  manufacturing  process  for  a 
particular  customer  order,  thus  reducing 
inventory  stockpiles. 

(ii)  V  incurred  three  categories  of  costs  to 
convert  its  manufacturing  process  to  a  just- 
in-time  system.  First,  V  paid  B.  a  consultant. 
$250,000  in  professional  fees  lo  implement 
the  conversion  of  Vs  plant  to  a  just-in-time 
system.  Second.  V  paid  C,  a  contractor, 
$100,000  to  relocate  and  reconfigure  Vs 
manufacturing  equipment  from  an  assembly 
line  layout  to  a  configuration  of  cells.  Third, 
V  paidD.  a  consultant,  $50,000  to  U-ain  Vs 
employees  in  the  just-in-lime  manufacturing 
process. 

(iii)  The  amounts  paid  by  V  to  B,  C,  and 
D  are  not  amounts  to  acquire,  create,  or 
enhance  an  intangible  identified  in  paragraph 
(c)  or  (d)  of  this  section  or  to  facilitate  such 
an  acquisition,  creation,  or  enhancement.  In 
addition,  the  amounts  do  not  create  a 
separate  and  distinct  intangible  asset  within 
the  meaning  of  paragraph  (b)(3)  of  this 
section.  Accordingly,  the  amounts  paid  to  B. 
C,  and  D  are  not  required  to  be  capitalized 
under  this  section.  While  the  amounts 
produce  long  term  benefits  to  V  in  the  form 
of  reduced  inventory  stockpiles,  improved 
product  quality,  and  increased  efficiency, 
these  benefits,  without  more,  are  not 
intangible  assets  for  which  capitalization  is 
required  under  this  section  unless  the 
Internal  Revenue  Service  publishes  guidance 
identifying  these  benefits  as  an  intangible 
asset  for  which  capitalization  is  required. 

Example  7.  Defense  of  business  reputation. 
(i)  X,  an  investment  adviser,  serves  as  the 
fund  manager  of  a  money  market  investment 
fund.  X.  like  its  competitors  in  the  industry, 
strives  to  maintain  a  constant  net  asset  value 
for  its  money  market  fund  of  $1.00  per  share. 
During  2003,  in  the  course  of  managing  the 
fund  assets,  X  incorrectly  predicts  the 
diretrtion  of  market  interest  rates,  resulting  in 
significant  investment  losses  to  the  fund.  Dm 
to  these  significant  losses.  X  is  faced  with  the 
prospect  of  reporting  a  net  asset  value  that  is 
less  than  $1.00  per  share.  X  is  not  aware  of 
any  investment  adviser  in  its  industry  that 
has  ever  reported  a  net  asset  value  for  its 
money  market  fund  of  less  than  $1.00  per 
share.  X  is  concerned  that  reporting  a  net 
asset  value  of  less  than  $1 .00  per  share  will 
significantly  harm  its  reputation  as  an 
investment  adviser,  and  could  lead  to 
litigation  by  shareholders.  X  decides  to 
contribute  $2,000,000  to  the  fund  in  order  to 
raise  (he  net  asset  value  of  the  fund  to  $1.00 
per  share.  This  contribution  is  not  a  loan  to 
the  fund  and  does  not  give  X  any  ownership 
interest  in  the  fund. 

(ii)  The  $2,000,000  contribution  is  not  an 
amount  paid  to  acquire,  create,  or  enhance  an 
intangible  identified  in  paragraph  (c)  or  (d) 
of  this  section  or  to  facilitate  such  an 
acquisition,  creation,  or  enhancement.  In 
addition,  the  amount  does  not  create  a 
separate  and  distinct  intangible  asset  within 


the  meaning  ot  paragrapti  [b)[3l  ol  thus 
section.  Accordingly,  the  amount  contributed 
to  the  fund  is  not  required  to  be  capitalized 
under  this  section.  While  the  amount  ser\'es 
to  protect  the  business  reputation  of  the 
taxpayer  and  may  protect  the  taxpayer  from 
litigation  by  shareholders,  these  benefits, 
without  more,  are  not  intangible  as.sets  for 
which  capitalization  is  required  under  this 
section  unless  the  Internal  Revenue  Ser\'ice 
publishes  guidance  identifying  these  benefits 
as  an  intangible  asset  for  which  capitalization 
is  required. 

(m)  Amortization.  For  rules  relating  to 
amortization  of  certain  intangible  assets. 
see§1.167(a)-3. 

(n)  Intangible  interests  in  land. 
(Reserved). 

(o)  Effective  Date — (1)  In  general.  This 
section  applies  to  amounts  paid  or 
incurred  on  or  after  the  date  the  final 
regulations  are  published  in  the  Federal 
Register. 

(2)  Automatic  consent  to  change 
method  of  accounting.  A  taxpayer 
seeking  to  change  a  method  of 
accounting  to  comply  with  this  section 
must  follow  the  applicable 
administrative  procedures  issued  under 
§  1.446-1  (e)(3)(ii)  for  obtaining  the 
Commissioner's  automatic  consent  to  a 
change  in  accounting  method  (Revenue 
Procedure  2002-9  or  its  successor).  Any 
change  in  method  of  accounting  to 
comply  with  this  section  must  be  made 
using  an  adjustment  under  section 
481(a).  However,  for  this  purpose,  the 
adjustment  under  section  481(a)  is 
determined  by  taking  into  account  only 
amounts  paid  or  incurred  on  or  after  the 
date  the  final  regulations  are  published 
in  the  Federal  Register.  The  final 
regulations  may  provide  additional 
terms  and  conditions  for  changes  under 
this  paragraph  (o)(2). 

Par.  4.  Section  1.446-5  is  added  to 
read  as  follows: 

6  ^  446-5     Debt  issuance  costs. 

vaj  ii,  gi.iu  r^.    \  ;..b  section  provides 
rules  for  allocating  debt  issuance  costs 
over  the  term  of  the  debt.  For  purposes 
of  this  section,  the  term  debt  issuance 
costs  means  those  transaction  costs 
incurred  by  an  issuer  of  debt  (that  is,  a 
borrower)  that  are  required  to  be 
capitalized  under  §  1.263(a)-4(e).  If 
these  costs  are  otherwise  deductible, 
they  are  deductible  by  the  issuer  over 
the  term  of  the  debt  as  determined 
under  paragraph  (b)  of  this  section. 

(b)  Method  of  allocating  debt  issuance 
costs — (1)  In  general.  Solely  for 
purposes  of  determining  the  amount  of 
debt  issuance  costs  that  may  be 
deducted  in  any  period,  these  costs  are 
treated  as  if  they  adjusted  the  yield  on 
the  debt.  To  effect  this,  the  issuer  treats 
the  costs  as  if  they  decreased  the  issue 
price  of  the  debt.  See  §  1.1273-2  to 
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dptormine  issue  price.  Thus,  debt 
issuance  costs  increase  or  create  original 
issuance  discount  and  decrease  or 
eliminate  bond  issuance  premium. 

(2)  Orifiinal  issue  discount.  Any 
resulting  original  issue  discount  is  taken 
into  account  by  the  issuer  under  the 
rules  in  §  1.163-7,  which  generally 
require  the  use  of  a  constant  yield 
method  (as  described  in  ^  1.1272-1)  to 
compute  how  much  original  issue 
discount  is  deductible  for  a  period. 
However,  see  <i  1.163-7(b)  for  special 
rules  that  apply  if  the  total  original  issue 
discount  on  the  debt  is  de  minimis. 

(3)  Bond  issuance  premium  Any 
remaining  bond  issuance  premium  is 
taken  into  account  by  the  issuer  under 
the  rules  of  §  1.163-13.  which  generally 
require  the  use  of  a  constant  yield 
method  for  purposes  of  allocating  bond 
issuance  premium  to  accrual  periods. 

(c)  Example  The  following  example 
illustrates  the  rules  of  this  section: 

Example,  (i)  On  lunuary  1.  2004.  X  borrows 
SlO.OOO.OOO    riit!  principal  amount  of  the 
loan  (SlO.OOO.OOO)  is  ropayabJK  on  DetfrnlHir 
'.\\.  ;i008.  and  payments  of  interest  in  the 
amount  of  S.SOO.OOO  are  due  on  December  3  1 
of  each  year  the  loan  is  outstanding.  X  incurs 
debt  issuance  co.sts  of  $1.10.000  to  facililale 
the  borrowing. 

(ii)  I  Inder  ^  1. 1273-2,  the  issue  price  of  the 
loan  is  SlO.OOO.OOO.  However,  under 
paragraph  (b)  of  this  station.  X  redui:es  thi? 
issue  price  of  the  loan  by  the  ilebt  issuance 
costs  of  S130.000.  resulting  in  an  issue  prii:e 
of  $9,870,000.  As  a  result.  X  treats  the  loan 
as  having  original  issue  discount  in  the 
amount  of  $130,000  (slated  redeniption  pri(  e 
at  maturity  of  $10,000,000  minus  the  issue 
price  of  $9,870,000).  Because  this  amount  of 
original  Issue  dl.scount  is  more  than  a  de 
minimis  amount  (within  the  meaning  of 
ti  1.1273-l(d)).  X  must  allocate  the  original 
issue  discount  to  each  year  based  on  the 
constant  yield  method  described  in  *»  1.1272- 
1(b).  See  t)  l.lfi;»-7(a).  Based  on  this  method 
and  a  yield  of  5.30%.  compounded  annually, 
the  original  issue  discount  is  allocable  to 
each  year  as  follows:  $2;».38.'»  for  2004. 
$24,625  for  2005.  $25,931  for  200<>.  $27,306 
for  2007.  and  $28,753  for  2008. 

(d)  Effective  date.  This  section  applies 
to  debt  issuance  costs  incurred  for  debt 
instruments  issued  on  or  after  the  date 
final  rt^gulations  are  published  in  the 
Federal  Register. 

(e)  Accounting  method  changes — (1 ) 
Consent  to  change.  An  issuer  required 
to  change  its  method  of  accounting  for 
debt  issuance  costs  to  comply  with  this 
section  must  secure  the  consent  of  the 
Commissioner  in  accordance  with  the 
requirements  of  §  1. 446-1  (e).  Paragraph 
(e)(2)  of  this  section  provides  the 
Commissioner's  automatic  consent  for 
certain  changes. 

(2)  Automatic  consent.  The 
Commissioner  grants  consent  for  an 
issuer  to  change  its  method  of 


accounting  for  debt  issuance  costs 
incurred  fcir  debt  instriunents  issued  on 
or  after  the  date  final  reijiil.itidns  are 
published  in  the  Federal  Kt    mur. 
Because  this  change  is  maur  un  a  cut- 
off basis,  no  items  of  income  or 
deduction  are  omitted  or  duplicated 
and.  then'fore.  no  adjustment  under 
section  481  is  allowed.  The  consent 
granted  by  this  paragraph  (e)(2)  applies 
provided — 

(i)  The  change  is  made  to  comply  with 
this  section; 

(ii)  The  change  is  made  for  the  first 
taxable  year  for  which  the  issuer  must 
account  for  debt  issuance  costs  under 
this  section;  and 

(iii)  The  issuer  attaches  to  its  federal 
income  tax  return  for  the  taxable  year 
containing  the  change  a  statement  that 
it  has  changed  its  method  of  accounting 
under  this  section. 

David  A.  Mader. 

Aasistant  Deputy  Commissioner  of  Internal 

Revenue. 
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31  CFR  Pcirt  IG 
[REG-1 22380-02] 
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Requlations  Governmq  Practice  Before 
the  Internal  Revenue  Service 

AGENCY:  (Jtfice  of  the  Secretary. 

Treasury 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  This  document  provides 
advance  notice  of  proposed  rulemaking 
to  amend  the  regulations  governing 
practice  before  the  Internal  Revenue 
Service,  which  appear  in  the  Code  of 
Federal  Regulations  and  in  pamphlet 
form  as  Treasury  Department  Circular 
No.  230.  Regulations  Governing  the 
Practice  of  Attorneys.  Certified  Public 
Accountants.  Enrolled  Agents.  Eruolled 
Actuaries,  and  Appraisers  before  the 
Service.  This  document  invites 
individuals  and  organizations  to  submit 
comments  on  revising  Circular  No.  230 
to  address  certain  issues  regarding 
standards  of  practice  of  attorneys, 
certified  public  accountants,  enrolled 
agents,  enrolled  actuaries,  and 
appraisers  who  represent  taxpayers 
before  the  Service. 

DATES:  Submit  comments  on  or  before 
February  18.  2003. 


aj:r ESSES:  Send  submissions  to: 
CCill  A:KU  (REG-1 22380-02).  room 
5226.  Internal  Revenue  Service,  POB 
7604.  Ben  Franklin  Station.  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Mcmday  through  Friday 
between  the  hours  of  8  a.m.  and  4  p.m. 
to:  CC:rrA:RU  (REG-1 22380-02). 
Couriers  Desk.  Internal  Revenue 
Service.  1111  Constitution  Avenue  NW.. 
Washington.  DC.  Alternatively,  persons 
may  submit  comments  electronically  via 
the  IRS  Internet  site  at:  http:// 

FOfi   t-U^THER   INFORMATION  CONTACT; 

Cone  iTiung  issues  lur  Luninii'iit.  Richard 
Goldstein  at  (202)  622-7820  or  Brinton 
T.  Warren  (202)  622-4940:  concerning 
submissions  of  comments.  LaNita  Van 
Dyke.  (202)  622-7180:  (not  toll-free 
numbers) 

SUPPlEMFN'-'ARv  INf  OMMATiON: 
Udcivgiouild 

Section  330  of  title  31  of  the  United 
States  Code  authorizes  the  Secretary  of 
the  Treasury  to  regulate  the  practice  of 
representatives  before  the  Treasury 
Department  and.  after  notice  and  an 
opportunity  for  a  proceeding,  to 
suspend  or  disbar  from  practice  before 
the  Treasury  Department  those 
representatives  who  are  incompetent, 
disreputable,  or  who  violate  regulations 
prescribed  under  section  330.  Pursuant 
to  section  330,  the  Secretary,  in  Circular 
No.  230  (31  CFR  part  10),  published 
regulations  that  authorize  the  Director  of 
Practice  to  act  upon  applications  for 
enrollment  to  practice  before  the 
Service,  to  institute  proceedings  for 
suspension  or  disbarment  from  practice 
before  the  Service,  to  make  inquiries 
with  respect  to  matters  under  the 
Director's  jurisdiction,  and  to  perform 
such  other  duties  as  are  necessary  to 
carry  out  these  functions. 

The  regulations  were  most  recently 
amended  on  July  26.  2002,  (67  FR 
48760)  to  clarify  the  general  standards 
of  practice  before  the  Service.  In  the 
preamble  to  those  amendments  to  the 
regulations,  the  Treasury  Department 
and  the  Service  stated  their  intention  to 
issue  a  second  notice  of  proposed 
rulemaking  to  re-propose  amendments 
to  regulations  governing  standards  for 
tax  shelter  opinions.  The  Treasury 
Department  and  the  Service  also  stated 
their  intention  to  issue  an  advanced 
notice  of  proposed  rulemaking  covering 
additional  nonshelter  matters  pertaining 
to  practice  before  the  Service. 

Contemporaneously  with  the  efforts  to 
address  issues  affecting  practice,  the 
Treasury  Department  and  the  Service 
are  reorganizing  the  Office  of  the 
Director  of  Practice  to  enhance  its 
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effectiveness.  As  part  of  the 
reorganization,  the  authority  to 
supervise  the  Office  of  the  Director  of 
Practice  has  been  delegated  to  the  Office 
of  the  Senior  Counselor  to  the 
Commissioner.  The  authority  to  make 
the  agency  decision  in  disciplinary' 
proceedings  when  decisions  by 
Administrative  Law  Judges  are  appealed 
has  also  been  delegated  to  the  Senior 
Counselor  to  the  Commissioner.  The 
Office  of  Senior  Counselor  to  the 
Commissioner  observes  an  "ethical 
wall"  ensuring  that  the  official  who 
makes  the  agency  decision  in  such 
disciplinary  proceedings  is  not  exposed 
to  these  cases  prematurely.  Another  step 
in  the  reorganization  is  the  possible 
renaming  of  the  Office  of  the  Director  of 
Practice  to  the  Office  of  Professional 
Responsibility.  It  also  is  contemplated 
that  the  Office  of  Senior  Counselor  to 
the  Commissioner  will  have  a 
centralized  role  in  the  selection  of  the 
Director  of  Practice.  The  Treasury 
Department  and  the  Service  are  seeking 
public  comment  on  this  reorganization. 

Special  Analyses 

It  has  been  determined  that  this 
advance  notice  of  proposed  rulemaking 
is  not  a  significant  regulatory  action  as 
defined  in  Executive  Order  12866. 

Kf()Ufst  tor  (  unimentN 

The  Treasury  Department  and  the 
Service  invite  comments  on  the 
following  matters. 

Director  of  Practice 

1.  Whether  §  10.1  should  be  revised  to 
rename  the  Director  of  Practice  as  the 
Director  of  the  Office  of  Professional 
Responsibility. 

2.  Whether  the  authority  to  appoint 
the  Director  of  Practice  should  be 
delegated  to  the  office  or  person  who 
supervises  the  Director  of  Practice.  If 
not,  to  whom  should  the  Secretary 
delegate  the  authority  to  appoint  the 
Director  of  Practice? 

3.  Whether  the  review  of  an 
Administrative  Law  judge's  decision 
under  §  10.78  should  be  delegated  to  the 
office  or  person  who  supervises  the 
Director  of  Practice.  If  not,  to  whom 
should  the  Secretary  delegate  the 
authority  under  §  10.78  to  review  the 
Administrative  Law  Judge's  decision  in 
disciplinary  proceedings  when  these 
decisions  are  appealed. 

Definition  of  Practice  and  Who  May 
Practice 

1.  Whether  the  definition  of  practice 
before  the  Service  and  the  definition  of 
practitioner  in  §  10.2  should  be 
modified  to  specifically  provide  that 
return  preparation  by  an  individual  not 


described  in  §  10.3(a)  through  (d) 
("unenrolled  return  preparer")  is 
practice  before  the  Service  and  that  an 
unenrolled  return  preparer  is  a 
practitioner  under  Circular  230. 

2.  Whether  §  10.3(b)  should  be  revised 
to  permit  licensed  accountants,  and 
certified  internal  auditors,  who  are  not 
certified  public  accountants,  to  practice 
before  the  Service. 

3.  Whether  §  10.7(c)(l)(viii)  should  be 
revised  to  authorize  the  Director  of 
Practice  to  modify  the  scope  of  limited 
practice  by  unenrolled  return  preparers, 
without  further  amendment  to  the 
regulations. 

4.  Whether  the  regulations  should 
specifically  provide  the  Director  of 
Practice  with  authority  to  determine 
eligibility  for  limited  practice  by 
unenrolled  return  preparers  under 
§10.7(c)(l)(viii). 

Enrolled  Agents  and  Eligibility  for 
Enrollment 

1 .  Whether  Enrolled  Agents  should  be 
allowed  to  refer  to  themselves  as 
"Licensed  Tax  Professional's"  or  another 
specified  designation  determined  by  the 
Service;  in  addition  to  or  instead  of  the 
Enrolled  Agent  designation,  to  more 
fully  describe  the  nature  of  the 
professional  services  that  they  provide. 

2.  Whether  the  regulations  should  set 
forth  specific  examples  of  acceptable 
descriptions  of  an  Enrolled  Agent's 
practice  for  advertisements. 

3.  Whether  the  Director  of  Practice 
should  be  authorized  to  determine, 
without  requiring  further  amendment  of 
the  regulations,  standards  for  the 
continuing  professional  education 
requirements  of  Enrolled  Agents. 

Sanctions  and  Disciplinary  Proceedings 

1.  Whether  the  regulations  should  be 
amended  to  authorize  a  practitioner  and 
the  Director  of  Practice  to  enter  into 
settlement  agreements,  with  such 
agreements  enforceable  through  the 
expedited  procedures  of  §  10.82. 

2.  Whether  the  definition  in  the 
regulation  of  disreputable  conduct 
should  be  amended  to  specifically 
include  the  willful  failure  of  a 
practitioner  who  is  a  preparer  to  sign  a 
return. 

3.  Whether,  in  order  to  facilitate  the 
timely  adjudication  of  disciplinary 
proceedings  instituted  under  §  10.60, 
the  regulations  should  be  amended  to 
provide  that  the  failure  of  a  practitioner 
to  answer  a  complaint  constitutes  an 
automatic  default  in  the  proceeding, 
subject  to  a  showing  of  good  cause. 

4.  Whether  the  regulations  should  be 
amended  to  provide  the  parties  to  a 
proceeding  instituted  under  §  10.60  the 
opportunity  to  obtain  discovery  through 


means  such  as  interrogatories,  requests 
for  production  of  documents,  and 
requests  for  admissions,  in  addition  to 
depositions.  Whether  the  regulations 
should  define  what  discover^'  should  be 
permitted.  Whether  the  regulations 
should  place  limits  on  discovery. 

5.  Whether  the  protection  afforded  in 
the  current  regulation — that  a  party  in  a 
disciplinary'  proceeding  is  entitled  to 
present  his  case  or  defense  by  oral  or 
documentcUA'  evidence,  to  submit 
rebuttal  evidence,  and  to  conduct  such 
cross  examination  as  may  be  required 
for  a  full  and  true  disclosure  of  the 
facts — is  sufficient,  or  whether  changes 
should  be  made  to  afford  greater 
protection  in  a  disciplinary'  proceeding, 
including  the  opportunity  to  question, 
in  the  presence  of  the  Administrative 
Law  Judge,  any  person  whose  statement 
is  offered  by  the  opposing  party. 

Contingent  Fees 

1.  Whether  contingent  fees  should  be 
permitted  in  conjunction  with  a  request 
for  a  private  letter  ruling  or  other 
prefiling  document. 

2.  Whether  the  regulations  should 
continue  to  permit  a  practitioner  to 
charge  a  contingent  fee  for  preparing,  or 
for  any  advice  rendered  in  connection 
with  a  position  taken  or  to  be  taken  on. 
an  amended  return  or  claim  for  refund. 

3.  Whether  the  prohibition  on 
contingent  fees  should  be  expanded  to 
permit  contingent  fees  only  for  amended 
returns  or  claims  for  refund  when  the 
client's  taxable  income  on  the  amended 
return  or  claim  for  refund  is  less  than 
S50.000  (or  another  amount  determined 
with  reference  to  financial  need). 

Confidentiality  Agreements 

1.  Whether  the  regulations  should 
prohibit  practitioners  from  entering  into 
agreements  with  clients  that,  in 
violation  of  applicable  state  professional 
rules  or  applicable  state  law,  restrict  a 
practitioner  from  providing  relevant  tax 
advice  to  other  similarly  situated 
taxpayers. 

2.  Whether  the  regulations  should 
prohibit,  irrespective  of  applicable  state 
professional  rules  or  applicable  state 
law,  the  agreements  identified  above. 

Pamela  F.  Olson. 

Assistant  Secretars'  for  Tax  Policy. 
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POSTAL    SFRVlCt 

39  OH  P,ul  1  11 

Hazardous  Materials    Proposed 
Domestic  Mail  Manua'  Revisions  tor 
DivisiOfi  b  2  Intpctious  SubstafKt^s  .ind 
Oth(>r  RclatfH)  Chrinqes 

AUhNCYI  rubldl  .M.TVlce. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Postal  Service  is 
proposing  to  revise  the  mailing 
standards  in  Domestic  Mail  Manual 
(DMM)  C023  related  to  the  requirements 
and  packaging  standards  for  mailable 
types  of  Division  6.2  infectious 
substances.  These  DMM  revisions 
would  adopt  some  of  the  regulatory  and 
packaging  changes  for  infectious 
substances  that  the  U.  S.  Department  of 
Transportation  (DOT)  made  to  Title  49 
Codf  of  Ffderal  Rffiulations  (49  CFK)  in 
the  Federal  Register  final  rule 
published  on  August  14.  2002  (67  FR 
53118) and  the  subsequent  change 
published  on  August  27.  2002  (67  FR 
54967).  If  the  revisions  proposed  by  the 
Postal  Service  were  adopted,  they 
would  provide  a  greater  level  of  safety 
for  handling  and  transporting  mailable 
infectious  substances  in  the  mailstream. 

The  proposed  changes  would  also 
facilitate  domestic  and  international  air 
transportation  by  aligning  the  changes 
with  the  current  international  standards 
for  the  transport  of  hazardous  materials 
via  air. 

Other  minor  changes  and 
clarifications  are  proposed  to  the 
hazardous  materials  mailing  standards 
in  DMM  C021.  (.023,  C:024,  and  F010  to 
improve  clarity  and  reduce 
misunderstanding;  to  ensure  the 
packaging  integrity  of  mailable 
hazardous  materials  during  Postal 
.Service  handling;  and  to  provide  a 
greater  level  of  safety  for  Postal  Service 
employees  and  the  public. 
DATES:  Comments  must  be  received  on 
or  before  January  21,  2003. 

ADDRESSES:  Mail  or  deliver  written 
comments  to  the  Manager,  Mail 
Preparation  and  Standards.  U.S.  Postal 
Service.  1735  North  Lvnn  Street,  Room 
3025,  Arlington,  VA  22209-6038. 
Written  comments  may  be  submitted  via 
fax  to  703-292-4058.  Copies  of  all 
written  comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday,  at  the  Postal  Service 
Headquarters  Library.  475  L'Knfant 
Plaza  S\V.,  Room  11800.  Washington. 
DC  20260-1540. 

FOR  FURTHER  INFORMATION  CONTACT:  jane 
Stefaniak  (703)  292-3548.  Mail 


Preparation  and  Standards,  United 
States  Postal  Service. 
SUPPLEMENTARY  INFORMATION:  The 

carriage  of  US  mail  by  the  United 
States  Postal  Service  (Postal  Service)  is 
regulated  by  Title  39  Code  of  Federal 
Regulations  (39  CFR).  Unlike 
commercial  carricM-s.  the  Postal  Service 
is  not  subject  to  the  Federal  regulations 
of  the  U.S.  Department  of 
Transportation  (DOT)  in  Title  49  Code 
of  Federal  Regulations  (49  CFR).  The 
Postal  Service  is,  however,  subject  to  the 
legal  restrictions  in  Title  18  United 
States  Code  17 \&  [16  U.S.C.  1716) 
which  prohibits  the  mailing  of  "*   *    * 
all  disease  germs,  or  scabs,  and  all  other 
natural  or  artiTicial  articles, 
compositions,  or  material  which  may 
kill  or  injure  another,  or  injure  the  mails 
or  other  property  *   *   *"  if  that  matter 
is  outwardly  or  of  its  own  force 
dangerous  to  life,  health,  or  property. 
Accordingly,  for  legal  and  safety 
reasons,  the  mailing  standards  for 
hazardous  materials  in  the  Domestic 
Mail  Manual  (DMM)  not  only  closely 
adhere  to  the  DOT  regulations  in  49 
CFR.  but  also  include  many  additional 
limitations  and  prohibitions. 

In  many  instances,  the  Postal  Service 
standards  are  more  restrictive  than  the 
DOT  requirements  that  apply  to 
shipments  b<Mng  transported  in 
domestic  commerce.  As  an  example, 
commercial  shippers  are  permitted 
under  the  DOT  regulations  in  49  CFR  to 
send  certain  types  of  flammable 
materials  via  air  transportation.  In 
contrast,  the  Postal  Service  prohibits  the 
mailing  of  all  flammable  materials  via 
air  transportation. 

Under  Postal  Service  mailing 
standards,  most  hazardous  materials  are 
nonmailable.  With  few  exceptions,  the 
Postal  Service  generally  limits  the 
mailing  of  hazardous  materials  to  only 
those  materials  that  can  be  reclassified 
as  an  ORM-D  material  under  the  DOT 
Federal  regulations  in  49  CFR  173.144 
and  that  can  be  renamed  with  the 
proper  shipping  name  of  "Consumer 
Commodity."  Additiimally.  mailable 
hazardous  materials  must  meet  the 
Postal  Service  quantity  and  packaging 
requirements,  which  in  many  instances 
are  more  restrictive  than  the  DOT 
requirements  in  49  CFR.  Of  all  regulated 
hazardous  materials,  ORM-D  materials 
present  the  lowest  level  of  risk  during 
handling  and  transportation. 

Over  the  past  few  years,  the  Postal 
Ser\'ice  has  encountered  increasing 
difficulties  with  the  commercial  carriers 
who  are  contracted  to  provide  air 
transportation  services  for  the  carriage 
of  U.S.  mail.  Many  carriers  have  refused 
to  transport  mailpieces  containing 


mailable  hazardous  materials.  In  some 
instances,  an  air  carrier  has  established 
a  corporate  policy  not  to  carry 
hazardous  materials.  In  other  cases,  an 
air  carrier  has  refused  to  carry  a  specific 
type  of  hazardous  material  [e.g., 
diagnostic  specimens)  because  Postal 
Service  packaging  standards,  which  met 
Federal  standards,  did  not  meet  the 
international  standards  followed  by  the 
air  carrier  industry. 

To  ensure  an  acceptable  level  of  safety 
and  to  facilitate  domestic  and 
international  transportation,  the  Postal 
Service  is  proposing  to  adopt  some  of 
the  regulatory  and  packaging  changes 
for  Division  6.2  infectious  substances 
that  DOT  adopted  as  revisions  to  49  CFR 
in  the  Federal  Register  (67  FR  53118 
and  67  FR  54967).  The  DOT  changes  are 
consistent  with  the  current  international 
standards  found  in  the  Technical 
Instructions  for  the  Safe  Transport  of 
Dangerous  Goods  published  by  the 
International  Civil  Aviation 
Organization  (ICAO). 

It  should  also  be  noted  that  many  of 
the  DOT  Federal  regulations  in  49  CFR 
involve  requirements  for  the  transport  of 
hazardous  materials  that  have  moderate, 
high,  or  very  high  risk  levels  and  that 
are  shipped  in  very  large  quantities 
(exceeding  70  pounds  in  weight).  Such 
hazardous  materials  are  not  permitted  in 
the  U.S.  mail  due  to  the  legal 
restrictions  in  18  U.S.C.  1716,  concerns 
for  employee  and  public  safety,  and 
Postal  Service  size  and  weight 
limitations.  Accordingly,  the  Postal 
Ser\'ice  proposes  to  adopt  only  the  new 
DOT  regulations  for  Division  6.2 
infectious  substances  that  apply  to 
materials  that  can  be  safely  handled  in 
the  U.S.  mail.  As  an  example,  the  Postal 
Ser\ice  would  not  adopt  the  new  DOT 
bulk  packaging  options  for  regulated 
medical  waste  because  under  DOT 
regulations  in  49  CFR.  a  bulk  packaging 
is  defined  as  a  receptacle  that  has  a 
capacity  greater  than  450L  (119  gallons) 
for  liquid  materials  or  a  net  mass  greater 
than  400  kg  (882  pounds)  for  solid 
materials.  As  established  by  law.  the 
maximum  size  and  weight  limits  per 
mailpiece  are  70  pounds  and  108  inches 
in  combined  length  and  girth  (130 
inches  for  Parcel  Post).  A  bulk 
packaging  receptach;  as  defined  by  DOT 
would  be  nonmailable  in  the  U.S.  mail 
because  it  would  exceed  the  maximum 
size  and  weight  limits  for  mailing,  while 
also  posing  an  unacceptable  risk  level 
during  Postal  Service  transport  and 
handling. 

In  this  proposed  rule,  the  Postal 
Service  proposes  the  adoption  of  the 
following  changes  to  the  mailing 
standards  for  Division  6.2  infectious 
substances: 


Federal   Retjister    \ 


No    244/Thursdav.  December  19.  2002 /ProDosed  Rules 


77727 


•  New  classification  criteria  for 
Division  6.2  infectious  substances  based 
on  the  defining  criteria  developed  by 
the  World  Health  Organization  (WHO) 
and  consistent  with  the  DOT  Federal 
regulations  in  49  CFR  for  domestic 
transport  and  the  ICAO  technical 
instructions  for  interhational  transport. 

•  New  DOT  packaging  requirements 
that  are  applicable  to  the  mailable  types 
of  Division  6.2  materials  and  consistent 
with  the  ICAO  technical  instructions. 
For  safety  reasons,  the  proposed  Postal 
Service  volume  limits  may  be  lower 
than  the  DOT  limits  in  some  instances. 

•  New  DOT  Federal  requirements  that 
regulate  diagnostic  specimens  in  Risk 
Group  2,  3,  or  4  as  hazardous  materials. 

•  Revisions  and  modifications  in  the 
new  DOT  Federal  regulations  related  to 
the  definitions  of  Division  6.2  materials 
and  use  of  the  biohazard  symbol. 

In  addition,  the  Postal  Service  is  also 
proposing  a  few  minor  clarifications  and 
changes  to  the  hazardous  materials 
standards  and  certain  related  standards 
in  DMM  C021.  C023,  C024,  and  FOIO. 
These  proposed  clarifications  and 
changes  would  improve  clarity  in  the 
standards  and  reduce 
misunderstanding.  They  would  also 
improve  packaging  integrity  for  medical 
and  sharps  waste  and  provide  a  greater 
level  of  safety  during  handling  for  both 
Postal  Service  employees  and  the 
public.  These  proposed  changes 
include: 

•  Minor  revisions  to  the  text  in  DMM 
C021  to  improve  clarity. 

•  Minor  clarifications  to  the 
definitions  in  DMM  C023.1.1  including 
added  text  in  the  definition  for  "air" 
transportation  requirements  to  note  that 
the  Postal  Service  does  not  guarantee  air 
transportation  service  for  any  class  of 
mail.  Air  transportation  service  is 
usually  provided  for  First-Class  Mail®. 
Priority  Mail®,  and  Express  Mail® 
destined  to  zones  5  through  8,  however, 
it  is  dependent  on  the  ability  of  the 
Postal  Service  to  procure  an  air  carrier. 

•  Standardization  of  the  terminology 
used  in  DMM  C023  for  identifying  the 
different  components  required  for  the 
proper  packaging  of  mailable  hazardous 
materials. 

•  Expansion  of  the  Registered  Mail® 
service  requirement  in  DMM  C023.8.0 
for  use  with  mailable  infectious 
substances  to  provide  added  security 
and  safety  during  Postal  Service 
handling.  Currently  only  the  infectious 
substances  listed  in  42  CFR  72.3(f)  are 
required  to  be  sent  as  Registered  Mail. 
This  proposal  would  require  that  all 
mailable  Risk  Group  4  infectious 
substances  be  sent  as  Registered  Mail. 

•  1  xpansion  of  the  requirements  in 
U.M.M  C023.8.0  to  estabfish  that 


regulated  medical  waste  would  be 
subject  to  the  same  authorization 
requirements  as  sharps  waste. 

•  Clarifications  and  minor  changes  to 
the  requirements  in  DMM  C023.8.0  for 
sharps  waste  containers  to  enhance  the 
accuracy  of  the  regulations  and  reduce 
misunderstanding  of  the  standards.  In 
addition,  the  Postal  Service  proposes 
additional  limitations  for  sharps  waste 
containers  to  ensure  packaging  integrity 
during  Postal  Service  handling  and  to 
provide  a  greater  level  of  safety  for 
Postal  Service  employees  and  the 
public. 

•  Clarification  of  the  required 
placement  of  the  biohazard  symbol  in 
DMM  C023.8.0  for  maTlable  regulated 
and  noru'egulated  Division  6.2  materials 
that  are  permitted  in  the  mail. 

•  Standardization  of  the  maximum 
weight  limit  in  DMM  C023  for  several 
different  types  of  mailable  hazardous 
materials  as  25  pounds  or  less.  This 
change  would  affect  nonflammable 
compressed  gasses,  matches,  medical 
waste,  sharps,  and  nonspillable  wet 
batteries. 

•  Reinstatement  of  former  DMM 
C024.18.0  (DMM  Issue  56)  with  revised 
text  to  clarify  the  mailability  of  odd- 
shaped  items  in  paper  envelopes  and  to 
support  the  restrictions  for  harmful 
matter  in  DMM  C021. 

•  Revisions  to  DMM  FOIO  that  would 
prohibit  the  use  of  the  ancillary  service 
endorsement  "Change  Service 
Requested"  on  Priority  Mail.  First-Class 
Mail.  Standard  Mail,  and  Package 
Services  mail  containing  mailable 
perishable  matter  (including  live 
animals)  under  DMM  C022,  hazardous 
materials  under  DMM  C023.  and 
restricted  matter  under  DMM  C024. 
Also,  a  revision  to  require  a  return  or 
forwarding  endorsement  on  Standard 
Mail  containing  mailable  perishable 
matter,  hazardous  materials,  or 
restricted  matter. 

A  phase-in  period  through  April  30, 
2003  is  proposed  for  mailer 
implementation  of  the  new  packaging 
requirements  for  diagnostic  specimen 
mailpieces  using  a  business  reply  mail 
format  and  sharps  waste  mailpieces 
using  a  merchandise  return  service 
format.  This  time  period  will  allow 
mailers  to  exhaust  emy  existing 
packaging  stock  presently  in  circulation. 

The  Postal  Service  believes  that  the 
adoption  of  the  changes  in  this 
proposed  rule  would  help  to  ensure  an 
acceptable  level  of  security  and  safety 
during  Postal  Service  handling  for  the 
types  and  quantities  of  hazardous 
materials  that  are  permitted  in  the  U.S. 
niail. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 


Administrative  Procedure  Act  [5  U.S.C. 
553(b),  (c)]  regcirding  proposed 
rulemaking  by  39  U.S.C.  410(a).  the 
Postal  Service  invites  comments  on  the 
following  proposed  revisions  of  the 
Domestic  Mail  Manual  (DMM) 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  part 
111. 

List  of  Subject.*,  in  39  V}  K  P„'-t  111 

Administrative  practice  and 

prnr>'H\irp  Postal  Sorvice. 

PART  111— (AMENDED] 

1  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101. 
401,  403.  404.  414.  3001-3011.  3201-3219. 
3403-3406.  3621.  3626,  5001. 

2.  Revise  the  following  sections  of  the 
Domestic  Mail  Manual  (DMM)  as 

follows: 

Domestic   Mail  Nldnuci;  ,i)MM) 


C     Charat  ttristics  and  Content 

COCO     General  Information 

***** 

C020  Restricted  or  Nonmailable  Articles 
and  Substances 

C021  Articles  and  Substances  Generally 


2.0  NONMAILABLE  ARTICLES  AND 
SUBSTANCES— GENERAL 

2.1  Basic  Infi>rmation 

[Delete  the  lu^i  i^^u  ^t^atences  of  2.1 
and  insert  the  following  text  to  read  as 
follows:] 

*   *   *  The  mailability  standards  that 
apply  to  perishable,  hazardous,  and 
restricted  matter  are  detailed  in  C022, 
C023.  and  C024.  respectively. 
Publication  52.  Hazardous.  Restricted, 
and  Perishable  Mail,  contains  additional 
clarification  and  further  describes  the 
conditions  of  preparation  and  packaging 
under  which  the  USPS  accepts  for 
mailing  potentially  harmful  matter  that 
is  otherwise  nonmailable.  Publication 
52  also  contains  detailed  information  on 
the  mailability  of  specific  hazardous 
materials. 


3.0  INJURIOUS  AND  HARMFUL 
ARTICLES 

3.1  (it'neral 
***** 

[Revise  item  b  to  read  as  follows:] 
b.  All  poisonous  animals,  except 
scorpions  mailed  for  medical  research 
purposes  or  for  the  manufacture  of 
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antivenom;  all  poisonous  insects:  all 
poisonous  reptiles:  and  all  types  of 
snakes,  turtles,  and  spiders. 

***** 

3.2     Hazardous  Materials 

(Revise  the  first  sentence  to  read  as 
I ol lows  J 

Harmful  matter  also  includes 
regulated  hazardous  materials  as 
defined  in  C()23  that  are  likely  to  harm 
USPS  employetjs  or  to  destroy,  deface;, 
or  otherwise  damage  mail  or  postal 
equipment*    *    * 

4.0     MARKING 


4.2  Addressing 

[Revise  4.2  to  read  as  follows:} 
For  any  matter  mailed  under  the 
provisions  in  C02().  the  recipients  name 
and  address  must  be  affixed  or  applied 
directly  to  the  mailpiece  using  a 
material  or  method  that  is  not  water- 
soluble  and  not  easily  smeared  or 
rubbed  off.  Except  for  diagnostic 
specimen  mailpieces  using  a  business 
reply  mail  format  and  nonregulafed 
materials,  a  return  address  that  includes 
the  senders  name  and  address  must 
appear  on  all  matter  mailed  under  C020. 
The  return  address,  when  required, 
must  be  applied  using  a  material  or 
method  that  is  not  water-soluble  and  not 
easily  smeared  or  rubbed  off. 

4.3  Warning  Label 

[Revise  the  last  sentence  in  4.3  to  read 
as  follows:] 

*   *   *  See  C023  for  the  warning  label 
requirements  that  apply  to  the  mailing 
of  hazardous  materials. 
*         ♦         «         •         * 

C023    Hazardous  Materials 
Summary 

[Revise  the  Summary  to  read  as 
follows:! 

C023  describes  the  general  standards, 
restrictions,  and  prohibitions  that  applv 
to  the  mailability  of  hazardous 
materials. 

1.0  GENERAL 

1.1  Definitions 

***** 

[Revise  the  last  sentence  in  item  a  to 
read  as  follows:! 

a.  *    *    *  In  international  commerce, 
hazardous  materials  are  known  as 
dangerous  goods. 

[At  the  end  of  item  b.  add  a  new 
sentence  to  read  as  follows:! 

b.  *   *    •  Almost  all  limited  quantity 
materials  are  nonmailable. 

[At  the  end  of  item  c.  add  a  new 
sentence  to  read  as  follows:! 


c.  *   *   *  C)RM-D  materials  having  the 
proper  shipping  name  of  "consumer 
commodity"  are  mailable  subject  to 
USPS  quantity  and  packaging  standards. 

***** 

[Revise  items  e  and  f  to  read  as 
follows:! 

e.  Air  transportation  requirements,  for 
the  purposes  of  C023  only,  apply  to  all 
mailable  hazardous  materials  sent  at  the 
First-Class  Mail,  Priority  Mail,  or 
Express  Mail  rates.  All  mailable 
hazardous  materials  sent  at  those  rates 
must  meet  the  requirements  that  apply 
to  air  transportation.  Mailable 
hazardous  materials  sent  at  any  of  those 
rates  may  or  may  np\  be  transported  via 
air  depending  on  the  distance  between 
the  point  of  origination  and  the  point  of 
destination,  and  the  ability  of  the  USPS 
to  obtain  an  air  carrier  between  those 
points. 

f.  Surface  transportation 
requirements,  for  the  purposes  of  C023 
only,  apply  to  all  mailable  hazardous 
materials  sent  at  the  Standard  Mail  or 
Package  Services  rates.  All  mailable 
hazardous  materials  sent  at  the  Standard 
Mail  or  Package  Ser\'ices  rates  must 
meet  the  requirements  that  apply  to 
surface  transportation. 
***** 

[Revise  item  h  to  read  as  follows:! 

h.  Secondary  container  is  the 
packaging  component  into  which  the 
primary  receptacle(s)  and  any  required 
absorbent  and  cushioning  material  is 
securely  placed.  The  packaging  of 
certain  mailable  hazardous  materials  do 
not  require  the  use  of  a  secondary 
container. 

[Revise  item  i  to  read  as  follows:! 

i.  Outer  shipping  container  is  the 
exterior  packaging  component  into 
which  a  primary  receptacle,  along  with 
any  required  absorbent  and  cushioning 
material,  and  the  setiondary  container  (if 
required),  are  securely  placed.  The  outer 
shipping  container  bears  the  addressing 
information  along  with  all  required 
markings. 

1.2      U.S.  Depai  I  nun  I  <il    i  r  .irisjiin  lal  lun 

[Revise  1 .2  to  read  as  follows:! 

The  U.S.  Department  of 
Transportation  {DC3T)  regulates  the 
surface  and  air  carriage  of  hazardous 
materials  within  the  United  States  via 
any  means  of  transportation.  The  DOT 
regulations  for  the  transport  of 
hazardous  materials  are  codified  in  Title 
49.  Code  of  Federal  Regulations  (49 
CFR)  100-185.  USPS  mailing  standards 
for  hazardous  materials  generally  adhere 
to  49  CFR.  but  also  include  many 
additional  limitations  and  prohibitions. 

[Renumber  1.3  through  1.9  as  1.4 
through  1.10  and  insert  new  1.3  to  read 
as  follows:} 


1.3     USPS  Si.nHl.u.is 

The  USPS  standards  generally  restrict 
the  mailing  of  hazardous  materials  to 
ORM-D  materials  with  the  proper 
shipping  name  of  "consumer 
commodity"  that  meet  USPS  quantity 
Jimitations  and  packaging  requirements 
The  few  non-QRM-D  materials 
pern)itted  to  be  mailed  are  subject  to  the 
standards  in  C023."Detailed  information 
on  the  mailability  of  specific  hazard(3us 
materials  isxiontained  in  Publication  52. 
Hazardous,  Restricted,  and  Perishable 
Mail. 

1  ;    n,(/,n(i  fi.iss 

* 

[Renumber  "Exhibit  1.3  DOT  Hazard 
(Classes  and  Mailability  Summar\"  as 
"Exhibit  1.4  DOT  Hazard  Classes  and 
Mailabilitv  Summon'. "} 


1.6  Mailihilitx   Rulni<:s 

[In  the  iirsi  mnivnci:,  change 
"packnt^p"  tn  "mailpiece."} 

1.7  W  .11  lunu  1  .ilirls 

[Change  "division  6.2  materials  under 
8.3"  and  "as  required  in  1.7"  to 
"Division  6.2  materials  under  6.5"  and 
"as  required  in  1.8".! 

1   M      I'.ii  k  .ii;i    \|.i  I  k  i  n;.;'- 

IDelete  the  last  sentence  in  1.8  and 
insert  two  new  sentences  to  read  as 
follows:! 

*    *    *  The  designation  "ORM-D"  or 
"ORM-D  AIR",  as  required,  must  be 
placed  within  a  rectangle  that  is 
approximately  6.3  mm  ('  4  inch)  larger 
on  each  side  than  the  designation. 
Mailable  ORM-D  materials  sent  as 
Standard 'Mail  or  Package  Services  must 
also  be  marked  on  the  address  side  as 
"Surface  Only"  or  "Surface  Mail  Only," 

1.9     '^fiipplniJ  Papers 

[Rt\  ;>r  ;  ■'  to  read  as  follows:} 
.  A  shipper's  declaration  for  dangerous 
goods  (i.e.,  shipping  paper)  prepared 
under  49  CFR  172.200  through  172.205 
is  required  for  certain  types  of 
hazardous  materials  when  mailed.  The 
shipping  paper  must  be  completed  and 
signed  in  triplicate  by  the  mailer.  It 
must  be  affixed  to  the  outside  of  the 
mailpiece  within  an  envelope  or  similar 
carrier  that  can  he  easily  opened  and 
resealed  to  allow  viewing  of  the 
document.  Shipping  papers  are  required 
as  follows: 

a.  Air  transportation  requirements. 
Except  for^nonregulated  materials  sent 
under  8.3  or  8. 10  and  diagnostic 
specimens  .sent  under  8.6.  mailpieces 
containing  mailable  hazardous  materials 
sent  at  the  First-C'lass  Mail,  Priority 
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Mail,  or  Express  Mail  rates  must  include 
a  shipping  paper. 

b.  Surface  transportation 
requirements.  Except  for  nonregulated 
materials  sent  under  8.3  or  8.10  and 
mailable  ORM-D  materials,  mailpieces 
containing  mailable  hazardous  materials 
sent  at  the  Standard  Mail  or  Package 
Services  rates  must  include  a  shipping 
paper 

1.10     Air  Transportation  Prohibitions 

[Revise  the  first  two  sentences  in  1.10 
to  read  as  follows  (the  remainder  of  1.10 
is  unchanged):} 

All  mailable  hazardous  materials  sent 
at  the  First-Class  Mail,  Priority  Mail,  or 
Express  Mail  rates  must  meet  air 
transportation  requirements.  The 
following  types  of  hazardous  materials 
that  are  prohibited  from  carriage  on  air 
transportation  must  not  be  sent  at  the 
First-Class  Mail.  Priority  Mail,  or 
Express  Mail  rates: 
***** 

2.0     EXPLOSIVES  (HAZARD  CLASS  1) 

2  1      Definition 

[In  the  second  sentence,  change 
"Exhibit  1  l"tn  "Exhibit  1.4".! 

2.2  Mailability 

[In  the  second  sentence,  change 
"division  1.4"  to  "Division  1.4S."! 

3.0  GASES  (HAZARD  CLASS  2) 

3.1  Definition 

[In  Item  b.  change  "division  2.1  or 
2.3"  to  "Division  2.1  or  2.3".] 

i  2     Mailability 

[In  the  second,  third,  and  fourth 
sentences,  change  "division"  to 

"Division  "1 

3.3  (.ontainer 

[Revise  3.3  to  read  as  follows:] 
An  other-than-metal  primary 
receptacle  containing  a  mailable  gas 
may  be  acceptable  if  the  water  capacity 
of  the  primary  receptacle  is  4  fluid 
ounces  (7.22  cubic  inches)  or  less  per 
mailpiece  and  the  primary  receptacle 
meets  49  CFR  requirements.  Mailable 
nonflammable  and  flammable 
compressed  gases  are  acceptable  in 
metal  primary  receptacles  that  have  a 
water  capacity  up  to  33.8  fluid  ounces 
(1  liter  or  61.6  cubic  inches),  depending 
on  their  internal  pressure.  A  DOT  2P 
container  must  be  used  as  the  primary 
receptacle  if  the  internal  pressure  is 
from  140  to  160  psig  at  130°F  (55°C).  A 
DOT  2Q  container  must  be  used  as  the 
primary  receptacle  if  the  pressure  is 
from  161  to  180  psig  at  130°F  (55°C).  A 
container  with  an  internal  pressure  over 
180  psig  at  130°F  (SS'^C)  is  prohibited 


from  mailing.  Mailable  flammable 
compressed  gases  are  restricted  to  33.8 
fluid  ounces  (1  liter)  per  mailpiece. 
Mailable  nonflammable  compressed 
gasses  are  permitted  in  individual  33.8 
fluid  ounce  (1  liter)  containers  that  must 
be  securely  packed  within  an  outer 
shipping  container.  Each  mailpiece 
must  not  exceed  a  total  of  weight  of  25 
pounds 

3.4     Marking 

[In  the  first  sentence,  change  "Surface 
Mail  Only"  to  "  "Surface  Only"  or 
"Surface  Mail  Only."  "! 

4.0     FLAMMABLE  AND 
COMBUSTIBLE  LIQUIDS  (HAZARD 
CLASS  3) 


4.2     Flammable  Liquid  Mailability 

(In  items  a  and  b,  change    secondary 
packaging"  to  "secondary  container": 
change  "outer  packaging"  to  "outer 
shipping  container";  and  change 
"Surface  Mail  Only"  to  "  "Surface 
Only"  or  "Surface  Mail  Only. "  "1 

4  3     Combustible  Liquid  Mailability 

[In  ittms  a  and  b,  change    At,.,ondary 
packaging"  to  "secondary  container": 
change  "outer  packaging"  to  "outer 
shipping  container ';  and  change 
"Surface  Mail  Only"  to  "  "Surface 
Only"  or  "Surface  Mail  Only. ""! 

[Revise  item  c  to  read  as  follows:! 

c.  For  air  or  surface  transportation,  if 
the  flashpoint  is  above  200°F  (93°C)  the 
material  is  not  regulated  as  a  hazardous 
material.  Such  nonregulated  materials 
must  be  properly  and  securely  packaged 
to  prevent  leakage  under  the  general 
packaging  requirements  in  COIO. 

4  4     Cigarette  Lighters 

I  in  ihe  second  sentence,  change 
"division  2.1"  to  "Division  2.1".! 

[In  item  c,  change  "Surface  Mail 
Only"  to  "  "Surface  Only"  or  "Surface 
Mail  Only.""! 

5.0    FLAMMABLE  SOLIDS  (HAZARD 
CLASS  4) 

***** 

5.2  Mailability 

[Change  "outer  packaging"  to  "outer 
shipping  container"  and  change 
"Surface  Mail  Only"  to  "  "Surface 
Only"  or  "Surface  Mail  Only. ""! 

5.3  Matches 

***** 

[Revise  items  c  and  d  to  read  as 
follows:! 

c.  They  are  tightly  packed  in  a 
securely  sealed  primary  receptacle  to 
prevent  any  shifting  or  movement  that 


could  cause  accidental  ignition  by 
rubbing  against  adjoining  items.  The 
primary  receptacle(s)  is  placed  securely 
within  an  outer  shipping  container 
made  of  fiberboard,  wood,  or  other 
equivalent  material.  Multiple  primary 
receptacles  may  be  placed  in  a  single 
outer  shipping  container.  The  address 
side  of  the  mailpiece  must  be  marked 
"Surface  Only"  or  "Surface  Mail  Only" 
and  "Book  Matches,"  "Strike-on-Card 
Matches,"  or  "Card  Matches,"  as 
appropriate.  A  shipping  paper  is  not 
required. 

d.  The  gross  weight  of  each  mailpiece 
is  not  more  than  25  pounds. 

6.0    OXIDIZING  SUBSTANCES. 
ORGANIC  PEROXIDES  (HAZARD 
CLASS  5) 


b.Z     .Mailability 

[Revise  6.2  to  read  as  follows:! 

Oxidizing  substances  and  organic 
peroxides  are  prohibited  in 
international  mail.  For  domestic  mail,  a 
material  that  can  qualify-  as  ein  ORM-D 
material  is  permitted  via  air  or  surface 
transportation.  Liquid  materials  must  be 
enclosed  within  a  primary  receptacle 
having  a  capacity  of  1  pint  or  less;  the 
primary  receptacle(s)  must  be 
surrounded  by  absorbent  cushioning 
material  and  held  within  a  leak-resistant 
secondary  container  that  is  packed 
within  a  Strong  outer  shipping 
container.  Solid  materials  must  be 
contained  within  a  primary  receptacle 
having  a  weight  capacity  of  1  pound  or 
less:  the  primary'  receptacle{s)  must  be 
surrounded  with  cushioning  material 
and  packed  within  a  strong  outer 
shipping  container.  Each  mailpiece  may 
not  exceed  a  total  weight  of  25  pounds. 
The  address  side  of  each  mailpiece  must 
be  plainly  and  durably  marked  with 
"ORM-D  AIR"  or  "ORM-D,"  as 
applicable,  immediately  following  or 
below  the  proper  shipping  name.  A 
mailable  Class  5  material  sent  via 
surface  transportation  must  be  marked 
"Surface  Mail"  or  "Surface  Mail  Only" 
on  the  address  side.  A  mailable  material 
sent  via  air  transportation  must  bear  a 
shipper's  declaration  for  dangerous 
goods. 

7.0    TOXIC  SUBSTANCES  (HAZARD 
CLASS  6,  DIVISION  6.1) 

7  1      i)t't"initu)ris 

[In  the  first  sentence,  change 
"division  6  1"  to  "Division  6.1".! 

7.2    Mailability 

[In  the  second  sentence,  change 
"division  6.1"  to  "Division  6.1".! 
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7.3  Authori/.«'(i  !'  .s '  >  s 

I  In  ttiP  first  sentence,  change 
"division  6.1"  to  "Division  6. 1'.l 

7.4  Packaging  and  Marking 

lln  itfm  a.  chuniit^  'inner 
rece^taclels)"  to  "primary 
receptacle! si":  change  "secondary 
packaging"  to  "secondary  container": 
change  "outer  packaging"  to  "outer 
shipping  container":  and  change 
"Surface  Mail  Only"  to  ""Surface  Only' 
or  "Surface  Mail  Only. "  "I 

lln  item  h.  change  "secondary 
leakproof  (for  liquidsl  or  siftproof  (for 
solidsl  packaging"  to  "leakproof  I  for 
liquidsl  or  siftproof  (for  solidsl 
secondary  container":  change 
"secondary  packaging  "  to  "secondary- 
container":  change  "outer packaging" 
to  "outer  shipping  container":  and 
change  "Surface  Mail  Only"  to 
""Surface  Only"  or  "Surface  Mail 
Onlv.""l 


HO     INFECTIOUS  SUBSTANCES 
(HAZARD  CLASS  6,  DIVISION  6.2) 

\  Revise  8.0  to  read  as  follows:] 

8.1  General 

Division  6.2  includes  infectious 
substances  (i.e..  efiologic  agents), 
biological  products,  cultures  and  stocks, 
diagnostic  (clinical)  specimens, 
regulated  medical  waste,  sharps  waste, 
toxins,  and  used  health  care  products. 
Division  6.2  materials  are  not  permitted 
in  international  mail  or  domestic  mail, 
except  when  they  are  intended  for 
medical  or  veterinary  use,  research,  or 
laboratory  certification  related  to  the 
public  health;  and  only  when  such 
materials  are  properly  prepared  for 
mailing  to  withstand  shocks,  pressure 
changes,  and  other  conditions  related  to 
ordinary  handling  in  transit.  Mailable 
Division  6.2  materials  sent  as 
international  mail  must  meet  the 
standards  in  International  Mail  Manual 
135.  For  domestic  mail,  mailable 
Division  6.2  materials  must  meet  the 
applicable  standards  in  8.0.  Unless 
otherwise  noted,  all  mailable  Division 

6.2  materials  in  Risk  Group  2,  3,  or  4 
must  be  prepared  to  meet  air 
transportation  requirements. 


8J       D.fuiih.ns 

Tilt!  turms  used  in  the  standards  for 
Division  6.2  materials  are  defined  as 
follows: 

a.  Division  6.2  (infectious  substancel 
means  a  material  known  to  contain  or 
suspected  of  containing  a  pathogen.  A 
pathogen  is  a  virus  or  microorganism 
(including  its  viruses,  plasmids,  or  other 
genetic  elements,  if  any)  or  a 
proteinaceous  infectious  particle  (prion) 
that  has  the  potential  to  cause  disease  in 
humans  or  animals.  A  Division  6.2 
material  must  be  assigned  to  a  risk 
group  as  defined  in  8.2f.  Assignment  to 

a  risk  group  is  based  on  the  known 
medical  condition  and  history  of  the 
source  patient  or  animal,  endemic  local 
conditions,  symptoms  of  the  source 
patient  or  animal,  or  professional 
judgment  concerning  individual 
circ:umstances  of  the  source  patient  or 
animal.  Infectious  substances  are  subject 
to  applicable  requirements  in  42  CFR  72 
(Interstate  Shipment  of  Etiologic 
Agents). 

b.  Biological  product  means  a  virus, 
therapeutic  serum,  toxin,  antitoxin, 
vaccine,  blood,  blood  component  or 
derivative,  allergenic  product,  or 
analogous  prr)duct  used  in  the 
prevention,  diagnosis,  treatment,  or  cure 
of  diseases  in  humans  or  animals.  A 
biological  product  includes  a  material 
manufactured  and  distributed  in 
accordance  with  one  of  the  following 
provisions:  9  CFR  102  (Licenses  for 
Biological  Products);  9  CFR  103 
(Experimental  Products,  Distribution, 
and  Evaluation  of  Biological  Products 
Prior  to  Licensing):  9  CFR  104  (Permits 
for  Biological  Products):  21  CFR  312 
(Investigational  New  Drug  Application); 
21  CFR  314  (Applications  for  FDA 
Approval  to  Market  a  New  Drug):  21 
CFR  600-680  (Biologies);  or  21  CFR  812 
(Investigational  Device  Exemptions).  A 
biological  product  known  to  contain  or 
suspected  of  containing  a  pathogen  in 
Risk  Group  2,  3,  or  4  must  be  classed  as 
Division  6.2,  described  as  an  infectious 
substance,  and  assigned  to  UN  2814  or 
UN  2900,  as  appropriate,  unless 
otherwise  excepted  by  standard. 

c.  Cultures  and  stocks  means  a 
material  prepared  and  maintained  for 
growth  and  storage  and  containing  a 
Risk  Group  2,  3,  or  4  infectious 
substance. 

d.  Diagnostic  (clinicall  specimen 
means  any  human  or  animal  material. 


including  excreta,  secreta,  blood  and  its 
components,  tissue,  and  tissue  fluids 
being  transported  for  diagnostic  or 
investigational  purposes,  but  excluding 
live  infected  animals.  A  diagnostic 
specimen  is  not  assigned  a  UN 
identification  number  unless  the  source 
patient  or  animal  has  or  may  have  a 
serious  human  or  animal  disease  from  a 
Risk  Group  4  pathogen,  in  which  case 
it  must  be  f:lassed  as  Division  6.2, 
described  as  an  infectious  substance, 
and  assigned  to  UN  2814  or  UN  2900, 
as  appropriate.  Assignment  to  UN  2814 
or  UN  2900  is  based  on  known  medical 
conditi<m  and  history  of  the  patient  or 
animal,  endemic  local  conditions, 
symptoms  of  the  source  patient  or 
animal,  or  professional  judgment 
concerning  individual  circumstances  of 
the  source  patient  or  animal. 

e.  Regulated  medical  waste  means  a 
waste  material  (other  than  a  sharp) 
known  to  contain  or  suspected  of 
containing  an  infectious  substance  in 
Risk  Group  2  or  3  and  generated  in  the 
diagnosis,  treatment,  or  immunization 
of  human  beings  or  animals;  research  on 
the  diagnosis,  treatment,  or 
immunization  of  human  beings  or 
animals;  or  the  production  or  testing  of 
biological  products.  Regulated  medical 
waste  containing  an  infectious 
substance  in  Risk  Group  4  must  be 
classed  as  Division  6.2,  described  as  an 
infectious  substance,  and  assigned  to 
UN  2814  or  UN  2900,  as  appropriate. 
Regulated  medical  waste  classified  in 
Risk  Group  4  (including  sharps  waste)  is 
nonmailable. 

f.  Risk  group  means  a  ranking  of  a 
microorganisms  ability  to  cause  injury- 
through  disease.  A  risk  group  is  defined 
by  criteria  developed  by  the  World 
Health  Organization  (WHO)  that  are 
based  on  the  severity  of  the  disease 
caused  by  the  organism,  the  mode  and 
relative  ease  of  transmission,  the  degree 
of  risk  to  both  an  individual  and  a 
community,  and  the  reversibility  of  the 
disease  through  the  availability  of 
known  and  effective  preventive  agents 
and  treatment.  There  is  no  relationship 
between  a  risk  group  and  a  DOT  packing 
group.  The  mailer  is  responsible  for 
accurately  ranking  a  mailable  material 
within  the  correct  risk  group.  Exhibit 
8.2f  details  the  criteria  for  each  risk 
group  according  to  the  level  of  risk. 

Exhibit  8.2f    Risk  Group  Criteria 


Risk  group 

Pathogen 

Risk  to  individuals 

Risk  to  community 

4  

A  pathogen  that  usually  causes  senous  human  or  ani- 
mal disease  and  thai  can  be  readily  transmitted  from 
one  individual  to  another  directly  or  indirectly,  and  tor 
which  ettective  treatments  and  preventive  measures 
are  not  usually  available 

High  

High 

• 

Risk  group 
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Pathogen 


A  pathogen  that  usually  causes  senous  human  or  ani- 
mal disease  but  does  not  ordinanly  spread  from  one 
infected  Individual  to  another,  and  tor  which  effective 
treatments  and  preventive  measures  are  available 

A  pathogen  that  can  cause  human  or  animal  disease 
but  IS  unlikely  to  be  a  senous  hazard,  and,  while  ca- 
pable of  causing  senous  infection  on  exposure,  for 
which  there  are  effective  treatments  and  preventive 
measures  available  and  the  nsk  of  spread  of  infection 
is  limited 

A  microorganism  that  is  unlikely  to  cause  human  or  ani- 
mal disease  A  matenal  containing  only  such  micro- 
organisms IS  not  subject  to  regulation  as  a  hazardous 
material,  but  it  is  subject  to  the  packaging  require- 
ments in  8.10,  unless  otherwise  noted  in  8.O.. 


Risk  to  individuals 


High 


Moderate 


None  or  Very  Low 


Risk  to  community 


Low. 


Low. 


None  or  Very  Low. 


g.  Sharps  means  any  object 
contaminated  with  a  pathogen  or  that 
may  become  contaminated  with  a 
pathogen  through  handling  or  during 
transportation  and  that  is  also  capable  ol 
cutting  or  penetrating  skin  or  a 
packaging  material.  Sharps  include  used 
medical  waste  such  as  needles,  syringes, 
scalpels,  broken  glass,  culture  slides, 
culture  dishes,  broken  capillary  tubes, 
broken  rigid  plastic,  and  exposed  ends 
of  dental  wires.  Sharps  waste  classified 
in  Risk  Group  4  is  nonmailable. 

Iv.  Toxin  means  a  Division  6.1 
material  from  a  plant,  animal,  or 
bacterial  source.  A  toxin  containing  an 
infectious  substance  or  a  toxin 
contained  in  an  infectious  substance 
must  be  classed  as  Division  6.2, 
described  as  an  infectious  substance, 
and  assigned  to  UN  2814  or  UN  2900, 
as  appropriate. 

i.  Used  health  care  product  means  a 
medical,  diagnostic,  or  research  device 
or  piece  of  equipment,  or  a  personal 
care  product  used  by  consumers, 
medical  professionaJs,  or 
pharmaceutical  providers  that  does  not 
meet  the  definition  of  a  diagnostic 
specimen,  biological  product,  or 
regulated  medical  waste,  is 
contaminated  with  potentially 
infectious  body  fluids  or  materials,  and 
is  not  decontaminated  or  disinfected  to 
remove  or  mitigate  the  infectious  hazard 


prior  to  transportation.  A  used  health 
care  product  classified  in  Risk  Group  4 
is  nonmailable 

8.3      .Nonregulated  Materials 

The  following  materials  are  not 
subject  to  regulation  as  Division  6.2 
hazardous  materials  and  are  mailable 
when  the  packaging  requirements  in 
8.10  are  met; 

a.  A  diagnostic  (clinical)  specimen 
known  to  contain  or  suspected  of 
containing  a  microorganism  in  Risk 
Group  1,  or  that  does  not  contain  a 
pathogen.  Also,  a  diagnostic  specimen 
in  which  the  pathogen  has  been 
neutralized  or  inactivated  so  that 
exposure  to  it  cannot  cause  disease. 

b.  A  biological  product  known  to 
contain  or  suspected  of  containing  a 
microorganism  in  Risk  Group  1,  or  that 
does  not  contain  a  pathogen.  Also  any 
biological  product,  including  an 
experimental  product  or  component  of  a 
product,  subject  to  federal  approval, 
permit,  or  licensing  requirements,  such 
as  those  required  by  the  Food  and  Drug 
Administration  (FDA)  of  the  Department 
of  Health  and  Human  Services  (HHS)  or 
the  U.S.  Department  of  Agriculture 
(USDA). 

c.  Blood  collected  for  blood 
transfusion  or  the  preparation  of  blood 
products;  blood  products:  tissues 
intended  for  use  in  surgical  procedures: 


and  human  cell,  tissues,  and  cellular 
and  tissue-based  products  regulated 
under  authority  of  the  Public  Health 
Service  Act  and/or  the  Food.  Drug,  and 
Cosmetic  Act.  Also,  blood  collected  for 
blood  transfusion  or  the  preparation  of 
blood  products  and  sent  for  testing  as 
part  of  the  collection  process,  except 
where  the  person  collecting  the  blood 
has  reason  to  believe  it  contains  a 
pathogen  in  Risk  Group  2  or  3,  in  which 
case  the  test  sample  must  be  packaged 
under  8.6. 

d.  A  material,  including  a  Division  6.2 
waste,  that  previously  contained  an 
infectious  substance  that  has  been 
treated  by  steam  sterilization,  chemical 
disinfection,  or  other  appropriate 
method,  so  it  no  longer  meets  the 
definition  of  an  infectious  substance  in 
Risk  Group  2,  3,  or  4. 

e.  Forensic  material  in  Risk  Group  1 
transported  on  behalf  of  a  U.S. 
government,  state,  local,  or  Indian  tribal 
government  agency. 


Material 


Blood  for  Transfusion  

Biological  Product  

Culture  or  Stock  

Diagnostic  Specimen  

Division  6  2  {Infectious  Substance)  

Forensic  Matenal  

Regulated  Medical  Waste 

Sharps 

Toxin  (Division  6.2)  

Treated  Medical  Waste  

Used  Health  Care  Product  

NM  means  nonmailable;  n/a  mean  not  applicable 


h  4      Pdi  k.it;iRv      (t(^ 


■ral 


All  materials  mailable  under  the 
provisions  in  8.0  must  be  properly 
packaged.  Exhibit  8.4a  lists  the  specific 
reference  in  8.0  under  which  each  type 
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Kt  lerences  for 
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Risk  group 


1 


8.10 

8.10 

8.10 

8.10 

8.10 

8.10 

8.7 

8.7 

8.10 

8.10 

8.8 


8.6 
8.5 
8.5 
8.6 
8.5 
8.9 
87 
8.7 
8.5 
n/a 
8.8 


3 


8.6 
8.5 
8.5 
8.6 
85 
89 
8.7 
87 
8.5 
•n/a 
8.8 


NM 
85 
85 
85 
8.5 
85 
NM 
NM 
85 
n/a 
NM 
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8.5     Packaging  of  Division  6.2 
Infectious  Substances 

Division  B.2  materials  include 
infectious  substances  (otiologic  agents), 
biological  products,  cultures  or  stocks, 
and  toxins  known  or  suspected  to 
contain  a  Risk  Group  2.  3.  or  4 
pathogen.  It  also  includes  diagno.stic 
specimens  known  or  suspected  to 
contain  a  Risk  Group  4  pathogen.  The 
packaging  of  Division  6.2  infectious 
substances  is  sub)ec;t  to  these  standards: 

a.  All  Division  6.2  materials  must 
meet  the  packaging  requirements  in  49 
CFR  173.196  and  42  CFR  72.3.  Either 
the  primary  receptacle  or  the  secondary 
container  must  be  capable  of 
withstanding,  without  leakage,  an 
internal  pressure  that  produces  a 
pressure  differential  of  not  less  than 
0.95  bar.  14  psi  (95  kPa).  and 
temperatures  in  the  range  of  -  40^F  to 
13rF  (  -  40°C  to  55°C)  as  required  by  49 
CFR  173.196. 

b.  The  material  must  be  packaged  in 

a  securely  sealed  and  watertight  primary 
receptacle  (test  tube,  vial,  etc.)  that  is 
enclosed  in  another  watertight  and 
durable  secondary  container  that  is 
securely  sealed.  Several  primary 
receptacles  may  be  enclosed  in  the 
secondary  container  if  there  is  adequate 
cushioning  material  between  them  to 
prevent  breakage  during  ordinary 
handling,  and  if  the  total  volume  of  the 
material  in  all  enclo.sed  primary 
receptacles  does  not  exceed  50  ml  for 
liquids  and  50  g  for  solids.  The  primary 
rtK:eptacle(s),and  the  secondary 
container  must  be  marked  with  the 
international  biohazard  symbol  as 
shown  in  Exhibit  8.7c(2). 

c.  The  space  between  the  primary 
receptacle(s)  and  the  secondary 
container  at  the  top,  bottom,  and  sides 
must  contain  enough  absorbent  material 
to  take  up  the  entire  contents  of  the 
primary  receptacle(s)  in  case  of  breakage 
or  leakage. 

d.  The  primary  receptacle(s)  and  the 
secondary  container  must  be  securely 
enclosed  in  an  outer  shipping  container 
constructed  of  fiberboard  or  other 
equivalent  material.  No  external  surface 
of  the  outer  shipping  container  may  be 
less  than  3.9  inches  (100  mm)  as 
required  by  49  CFR  173.196.  An 
itemized  list  of  the  contents  of  the 
primary  receptacle(s)  must  be  enclosed 
between  the  secondary  container  and 
the  outer  shipping  cf)ntainer. 

e.  Each  mailpiece  must  be  designed 
and  constructed  so  that,  if  it  were 
subject  to  the  environmental  and  test 
conditions  in  49  CFR  178.609,  there 
would  be  no  release  of  the  contents  to 
the  environment  and  no  significant 


reduction  in  the  effectiveness  of  the 
packaging. 

f  The  address  side  of  the  mailpiece 
must  bear  the  "Etiologic  Agents/ 
Biohazard  Material"  label  required  by 
42  CFR  72.3(d)  and  must  bt;  sent  First- 
Class  Mail  or  Priority  Mail  using 
Registered  Mail  service.  Each  mailpiece 
must  be  marked  on  the  address  side 
with  the  proper  shipping  name  and  UN 
number  of  the  material  (fg-.  "UN  2814, 
Infectious  Substances,  Affecting 
Humans"  or  "UN  2900.  Infectious 
Substances,  Affecting  Animals").  Each 
mailpiece  must  bear  a  DOT  Class  6  label 
for  infectious  substances  (etiologic 
agents),  proper  UN  package 
specification  markings,  and  orientation 
markings.  A  shipping  paper  is  required. 

g.  Articles  that  include  dry  ice  as  a 
refrigerant  for  the  infectious  substance 
must  meet  the  requirements  of  42  CFR 
72.3(c)  and  49  CFR  173.196(b)(2)(ii). 

8.6     P,iiki"iii"  li>r  r)i,)'!iiii-.tii 
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A  diagnostic  (clinical)  specimen 
known  or  suspected  to  contain  a  Risk 
Group  4  pathogen  must  be  packaged 
under  8.5.  A  diagnostic  specimen 
classified  in  Risk  Group  1  must  be 
packaged  under  8.10.  A  diagnostic 
specimen  classified  in  Risk  Group  2  or 
3  and  that  meets  the  definition  in  8. 2d 
must  be  sent  as  First-Class  Mail  or 
Priority  Mail.  Such  materials  must  be 
packaged  in  a  triple  packaging, 
consisting  of  a  primary  receptacle, 
secondary  container,  and  outer  shipping 
container.  The  following  specific 
packaging  requirements  apply: 

a.  Liquid  Diagnostic  {Clinical] 
Specimens. 

(1)  The  specimen  must  be  contained 
in  a  leakproof  and  securely  sealed 
primary  receptacle.  A  single  primary 
receptacle  may  not  contain  more  than 
500  ml  of  a  specimen.  Multiple  primary 
receptacles  are  permitted  in  a  single 
mailpiece  if  the  mailpiece  does  not 
contain  more  than  4.000  ml.  The 
primary  receptacle{s)  must  be 
surrounded  by  absorbent  material 
capable  of  taking  up  the  entire  liquid 
contents  if  the  primary  receptacle(s) 
leak. 

(2)  The  primary  receptacle(s)  and  the 
absorbent  material  must  be  stjcurely 
packed  within  a  secondary  container  in 
such  a  way  that,  under  normal 
conditions  of  transport,  the  primary 
receptacle  cannot  break,  be  punctured, 
or  leak  its  contents  into  the  secondary 
container.  Each  primary  receptacle  must 
be  marked  with  the  international 
biohazard  symbol  as  shown  in  Exhibit 
8.7c(2). 

(3)  The  secondary  container  must  be 
leakproof,  securely  sealed,  and  placed 


within  a  strong  outer  shipping  container 
having  suitable  cushioning  material 
such  that  any  leakage  of  the  contents 
does  not  impair  the  protective 
properties  of  the  cushioning  material  or 
the  outer  shipping  container. 

(4)  The  primary'  receptacle(s)  or  the 
secondary  container  must  be  capable  of 
withstanding,  without  leakage,  an 
internal  pressure  producing  a  pressure 
differential  of  not  less  than  0.95  bar,  14 
psi  (95  kPA).  The  completed  mailpiece 
must  be  capable  of  successfully  passing 
the  drop  test  in  49  CFR  178.603  at  a 
drop  height  of  at  least  1.2  meters  (3.9 
feet).  The  address  side  of  the  outer 
shipping  container  must  be  clearly  and 
durably  marked  "Diagnostic  Specimen." 
A  shipping  paper  is  not  required. 

b.  Solid  Diagnostic  Specimens. 

(1)  The  primary-  receptacle  must  be 
siftproof  with  a  capacity  of  not  more 
than  500  g  (1.1  pounds).  The  primary 
receptacle  must  be  marked  with  the 
international  biohazard  symbol  as 
shown  in  Exhibit  8.7c(2). 

(2)  If  several  fragile  primary 
receptacles  are  placed  in  a  single 
secondary  container,  they  must  be 
individually  wrapped  or  separated  to 
prevent  contact  between  them.  The 
secondary  container  must  be  siftproof  to 
contain  the  contents  if  the  primary 
receptacle(s)  leak. 

(3)  The  outer  shipping  container  may 
not  exceed  4  kg  (8.8  pounds)  capacity. 
The  outer  shipping  container  must  be 
clearly  and  durably  marked  "Diagnostic 
Specimen."  A  shipping  paper  is  not 
requirod 
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Regulated  medical  waste  and  sharps 
waste  known  to  contain  or  suspected  of 
containing  an  infectious  substance  in 
Risk  Group  4  are  nonmailable. 
Regulated  medical  waste  and  sharps 
waste  as  defined  in  8.2e  and  8.2g, 
respectively,  and  classified  in  Risk 
Group  1,  2  or  3  are  permitted  for  mailing 
only  using  merchandise  return  service 
(see  S923)  with  First-Class  Mail  or 
Priority  Mail,  subject  to  the  following 
requirements: 

a.  Authorization.  Each  distributor  or 
manufacturer  of  a  complete  regulated 
medical  waste  or  sharps  waste  mailing 
kit.  including  containers,  cartons,  and 
any  other  related  components  intended 
for  mailing  such  waste  to  a  storage  or 
disposal  facility,  must  obtain 
authorization  from  the  USPS  prior  to 
mailing.  Before  applying  for 
authorization,  each  type  of  mailing  kit 
must  be  tested  and  certified  under  the 
standards  in  8.7d  by  an  independent 
party.  The  manufacturer  or  distributor 
in  whose  name  the  authorization  is 
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being  sought  must  submit  a  written 
request  to  the  Mail  Preparation  and 
Standards  manager,  USPS  Headquarters 
(see  G043  for  address).  The  request  for 
authorization  must  contain  the 
following: 

(1)  An  irrevocable  50.000  surety  bond 
or  letter  of  credit  as  proof  of  sufficient 
financial  responsibility  to  cover 
disposal  costs  if  the  manufacturer  (or 
distributor)  ceases  doing  business  before 
all  its  shipping  containers  are  disposed 
of  or  to  cover  cleanup  costs  if  spills 
occur  while  the  containers  are  in  USPS 
possession.  The  surety  bond  or  letter  of 
credit  must  be  issued  in  the  name  of  the 
manufacturer  or  distributor  seeking  the 
authorization  and  must  name  the  USPS 
as  the  beneficiary  or  obligee,  as 
appropriate. 

(2)  Address  of  the  headquarters  or 
general  business  office  of  the  distributor 
or  manufacturer  seeking  the 
authorization. 

(3)  Address  of  each  disposal  and 
storage  site. 

(4)  List  of  all  types  of  mailing  kits  to 
be  covered  by  the  request,  a  complete 
sample  of  each  mailing  kit,  and  proof  of 
package  testing  certifications  performed 
by  the  independent  testing  facility  that 
subjected  the  packaging  materials  to  the 
testing  requirements  in  8.7d. 

(5)  Copy  of  the  proposed  manifest  to 
be  used  with  all  mailings. 

(6)  24-hour  toll  free  telephone  number 
for  emergencies. 

(7)  List  of  the  types  of  yvaste  to  be 
mailed  for  disposal. 

(8)  Copy  of  the  merchandise  return 
service  label  to  be  used  with  each 
mailing  kit. 

b.  Packaging.  Regulated  medical 
waste  and  sharps  waste  in  Risk  Group 
4  are  nonmailable.  A  waste  material 
treated  bv  steam  sterilization,  chemical 
disinfection,  or  other  appropriate 
method,  so  it  no  longer  meets  the 
definition  of  an  infectious  substance  in 
Risk  Group  2.  3.  or  4  must  be  packaged 
under  8.10.  The  packaging  for  regulated 
medical  waste  and  sharps  waste  in  Risk 
Group  1,  2.  or  3  is  subject  to  these 
standards: 

(1)  Regulated  medical  waste  and 
sharps  waste  must  be  collected  in  a 
rigid,  securely  sealed,  and  leakproof 
primarv  receptacle.  For  sharps  waste, 
the  primarv  receptacle  must  also  be 
puncture-resistant.  The  primary 
receptacle  may  not  contain  more  than 
50  ml  (1.66  ounces)  of  residual  waste 
liquid  and  may  not  have  a  maximum 
capacity  that  exceeds  3  gallons  in 
volume.  The  primary  receptacle  must 
display  the  international  biohazard 
symbol  shown  in  Exhibit  8.7c(2).  The 
primarv  receptacle  must  maintain  its 


integrity  when  exposed  to  temperatures 
between  0°  and  120°F. 

(2)  The  primary  receptacle  must  be 
packaged  within  a  watertight  secondary 
container  or  containment  system.  The 
secondary  container  may  consist  of 
more  than  one  component.  If  one  of  the 
components  is  a  plastic  bag,  it  must  be 
at  least  3  ml  in  thickness  and  be  used 
in  conjunction  with  a  strong  fiberboard 
box.  A  plastic  bag  by  itself  does  not 
meet  the  requirement  for  a  secondary 
container.  Several  primary  receptacles 
may  be  enclosed  in  a  secondary' 
container. 

(3)  The  secondary  container  must  be 
enclosed  in  a  strong  outer  shipping 
container  constructed  of  200-pound 
grade  corrugated  fiberboard.  The  box 
certification  must  be  displayed  on  the 
bottom  of  the  fiberboard  box.  The  joints 
and  flaps  of  the  outer  shipping 
container  must  be  securely  taped,  glued, 
or  stitched  to  maintain  the  integrity  of 
the  container.  When  tape  or  glue  is  used 
to  secure  an  outer  shipping  container, 
the  material  must  be  water-resistant. 
Fiberboard  boxes  with  interlock  bottom 
flaps  (i.e.,  easy-fold)  are  not  permitted  as 
outer  shipping  containers.  The 
secondary  container  must  fit  securely 
within  the  outer  shipping  container  to 
prevent  breakage  during  ordinary 
processing. 

(4)  There  must  be  enough  material 
within  a  watertight  barrier  to  absorb  and 
retain  three  times  the  total  liquid 
allowed  within  the  primary  receptacle 
(150  ml  per  primary  receptacle)  in  case 
of  leakage. 

(5)  Each  mailpiece  must  not  weigh 
more  than  25  pounds. 

(6)  In  each  mailing  kit,  the  authorized 
manufacturer  or  distributor  must 
include  a  step-by-step  instruction  sheet 
that  clearly  details  the  proper  sequence 
and  method  of  kit  assembly  prior  to 
mailing  to  prevent  package  failure 
during  transport  due  to  improper 
assembly. 

c.  Mailpiece  Labeling.  Marking,  and 
Documentation.  Regulated  medical 
waste  and  sharps  waste  must  meet  the 
following  requirements: 

(1)  Each  primary  receptacle  and  outer 
shipping  container  must  bear  a  label, 
which  cannot  be  detached  intact, 
showing: 

(a)  The  company  name  of  the 
manufacturer  or  the  distributor  to  which 
the  mailing  authorization  is  issued. 

(b)  The  USPS  Authorization  Number. 

(c)  The  container  ID  number  (or 
unique  model  number)  signifying  that 
the  packaging  material  is  certified  and 
that  the  manufacturer  or  distributor 
obtained  the  authorization  required  by 
8.7a. 


(2)  The  primary  receptacle(s)  and  the 
outer  shipping  container  must  bear  the 
international  biohazard  symbol  in  black 
with  either  a  fluorescent  orange  or 
fluorescent  red  background  as  shown  in 
Exhibit  8. 7c(2). 
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(3)  Each  mailpiece  must  have  a  four- 
part  waste  manifest,  which  also  serves 
as  a  shipping  paper.  The  manifest  must 
be  affixed  to  the  outside  of  the 
mailpiece  in  an  envelope  or  similar 
carrier  that  can  be  easily  opened  and 
resealed  to  allow  review  of  the 
document.  The  manifest  must  comply 
with  all  applicable  requirements 
imposed  by  the  laws  of  the  state  from 
which  the  kit  is  mailed.  At  a  minimum, 
the  information  in  Exhibit  8.7c(3)  must 
be  on  the  manifest. 

Exhibit  8. 7c(3) 
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1.  Generator  (Mailer  j 

a.  Name. 

b.  Complete  address  (not  a  Post  Office 
box). 

c.  Telephone  number. 

d.  Description  of  contents  of  mailing 
container.  "Regulated  Medical 
Waste"  or  "Regulated  Medical 
Waste — Sharps  '  is  required  as 
appropriate. 

e.  Date  container  was  mailed. 

f.  State  permit  number  of  approved 
facility  in  which  contents  are  to  be 
disposed. 

2.  Destination  Facility  (Disposal  Site) 
Complete  address  (not  a  Post  Office 

box). 

3.  Generator's  (Mailer's)  Certification 
The  following  certification  statement 

must  be  printed  on  manifest: 
"I  certify  that  this  container  has  be.en 
approved  for  the  mailing  of  (insert 
either  "regulated  medical  waste"  or 
"sharps  waste,"  as  appropriate),  has 
been  prepared  for  mailing  in 
accordance  with  the  directions  for 
that  purpose,  and  does  not  contain 
excess  liquid  or  nonmailable 
material  in  violation  of  the 
applicable  Postal  Sen'ice 
regulations.  I  AM  AWARE  THAT 
FULL  RESPONSIBILITY  RESTS 
WITH  THE  GENERATOR  (MAILER) 
FOR  ANY  VIOLATION  OF  18 
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DSC.  1716  WHICH  MAY  RESULT 
FROM  PLAC:iNC;  IMPROPERLY 
PACKAGED  ITEMS  IN  THE  MAIL. 
I  also  certify  that  the  contents  of 
this  consignment  are  fully  and 
accurately  described  above  by 
proper  shipping  name  and  are 
dassiffed.  packed,  marked,  and 
labeled,  and  in  proper  condition  for 
carriage  by  air  according  to  the 
national  govemmtuital  regulations." 
This  statement  must  be  followed  by 
printed  or  typewritten  nanu?  of 
generator  (mailer),  signature  of 
generator,  and  date  signed. 

4.  Destination  Facility  (Storage  or 
Disposal  Site) 

The  following  certification  statement 
of  rticeipl,  treatment,  and  disposal 
must  be  printed  on  manifest: 

"I  certify  that  the  contents  of  this 
container  have  been  received, 
treated,  and  disposed  of  in 
accordance  with  all  local,  State,  and 
Federal  regulations." 

This  .statement  must  be  followed  by 
printed  or  typewritten  name  of  an 
authorized  recipient  at  destination 
facility,  signature  of  authorized 
recipient,  and  date  signed. 

5.  Transporter  Intermediate  Handler 
Other  Than  the  Postal  Service  (If 
Different  From  Destination  Facility) 

a.  Name. 

b.  Complete  address  (not  a  Post  Office 
box). 

c.  Printed  or  typewritten  name  of 
transporter  or  intermediate  handler. 

d.  Signaturt;  of  transporter  or 
intermediate  handler  and  date 
signed. 

B.  Serialized  Waste  Manifests 

Each  waste  manifest  or  mail  disposal 
service  shipping  record  must  be 
serialized  using  a  unique 
numbering  system  for  identification 
purposes. 

7.  Comment  Area 

Each  manifest  must  contain  an  area 
designated  for  entering  comments 
or  noting  discn^pancies. 

8.  Completion  and  Distribution  of  Waste 
Manifest 

Each  manifest  must  contain 
instructions  for  properly 
completing  the  four-part  form. 
Copies  of  the  form  must  be 
distributed  as  follows; 

a.  One  copy  must  be  kept  by  generator 
(mailer). 

b.  One  copy  must  be  kept  by 
transporter  or  intermediate  handler 
for  90  days. 

c.  One  copy  must  be  k(;pt  by 
destination  facility  for  90  days. 

d.  One  copy  must  be  mailed  to 
generator  by  destination  facility. 

9.  Emergency  Telephone  Number 

Each  manifest  must  bear  the  following 


statement  with  appropriate 
information: 
•IN  CASE  OF  EMERGENCY.  OR  THE 
DISCOVERY  OF  DAMAGE  OR 
LEAKAGE.  CALL  l-a00-###- 
####." 

(4)  The  outer  shipping  container  must 
bear  a  properly  prepared  merchandise 
return  service  label  (see  S923).  The 
merchandise  return  service  permit  must 
be  held  in  the  same  name  as  that  of  the 
authorization. 

(5)  The  outer  shipping  container  must 
be  marked  on  two  opposite  side  walls 
with  the  package  orientation  marking  in 
49CFR  173.312  to  identify  the  proper 
upright  position  of  the  mailpiece  during 
handling. 

(6)  Mailpieces  containing  regulated 
medical  waste  or  sharps  waste  must  be 
marked  on  the  address  side  with  the 
correct  UN  number  and  proper  shipping 
name  (e.g..  "Regulated  Medical  Waste, 
UN  3291"  or  "Regulated  Medical 
Waste— Sharps.  UN  3291"). 

d   Package  Testing.  Testing  must  be 
performed  on  one  sample  of  each  type 
of  kit  to  prove  compliance  with  8.7a. 
The  sample  mailing  kit  must  withstand 
the  tests  in  49  CFR  178.604  (leakproof 
test),  178.606  (stacking  test),  178.608 
(vibration  standard),  and  178.609(e).  (f). 
and  (h)  (test  requirements  for  packaging 
for  infectious  substances).  In  addition, 
the  absorbent  material  must  withstand 
an  ab.sorbency  test  that  satisfies  the 
requirements  in  8.7b(4).  The  test  results 
must  show  that  if  every  kit  prepared  for 
mailing  were  to  be  subject  to  the 
environmental  and  test  conditions  in  49 
CFR,  there  would  be  no  release  of  the 
contents  to  the  environment  and  no 
significant  reduction  in  the  effectiveness 
of  the  packaging.  Periodic  retesting  must 
be  performed  at  least  once  every  24 
months. 

8.8     Packaging  of  Used  Health  Care 
Products 

A  used  health  care  product  known  or 
suspected  to  contain  a  Risk  Group  4 
pathogen  is  nonmailable.  A  used  health 
care  product  meeting  the  definition  in 
8.2i.  classified  in  Risk  Group  1,  2,  or  3, 
and  being  returned  to  the  manufacturer 
or  manufacturer's  designee  is  mailable 
as  First-Class  Mail  or  F'riority  Mail 
subject  to  the  following  packaging 
requirements: 

a.  Each  used  health  care  product  must 
be  drained  of  liquid  to  the  e.xtent 
possible  and  placed  in  a  watertight 
primary  receptacle  designed  and 
constructed  to  ensure  that  it  remains 
intact  under  normal  conditions  of 
transport.  For  a  used  health  care 
product  capable  of  cutting  or 
penetrating  skin  or  packaging  material, 
the  primary  receptacle  must  be  capable 


of  retaining  the  product  without 
puncture  of  the  packaging  under  normal 
conditions  of  transport.  The  primary 
r«:eptacle  must  be  marked  with  the 
international  biohazard  symbol  as 
shown  in  Exhibit  8.7c(2). 

b.  Each  primary  receptacle  must  be 
placed  inside  a  watertight  secondary' 
container  designed  and  constructed  to 
ensure  that  it  remains  intact  under 
normal  conditions  of  transport.  The 
secondary  container  must  also  be 
marked  with  the  international  biohazard 
symbol  as  shown  in  Exhibit  8.7c(2). 

c.  The  secondary  container  must  be 
placed  inside  an  outer  shipping 
container  with  sufficient  cushioning 
material  to  prevent  movement  between 
the  secondary  container  and  tht;  outer 
shipping  container.  An  itemized  list  of 
the  contents  of  the  primary  receptacle 
and  information  concerning  possible 
c:ontamination  with  a  Division  6.2 
material,  including  its  possible  location 
on  the  product,  must  be  placed  between 
the  secondary  container  and  the  outer 
shipping  container.  A  shipping  paper 
and  a  content  marking  on  the  outer 
shipping  container  are  not  required. 

8.9     Packaging  of  Forensic:  M.I  I'M,!  i  in 
Risk  Groups  2  and  3 

Forensic  material  in  Risk  Group  1  sent 
on  behalf  of  a  U.S.  government,  state, 
local,  or  Indian  tribal  government 
agency  must  be  packaged  under  8.10. 
Forensic  material  known  or  suspected  to 
contain  a  Risk  Group  4  infectious 
substance  must  be  packaged  under  8.5. 
Forensic  material  known  or  suspected  to 
contain  a  Risk  Group  2  or  3  pathogen  is 
mailable  as  First-Class  Mail  or  Priority 
Mail  when  packaged  in  a  triple 
packaging,  consisting  of  a  primary 
receptacle,  secondary  container,  and 
outer  shipping  container.  The  forensic 
material  must  be  held  within  a  securely 
sealed  primary  receptacle.  The  primary 
receptacle  must  be  surrounded  by 
sufficient  absorbent  material  (for 
liquids)  and  cushioning  material  to 
protect  the  primar\'  container  from 
breakage.  The  absorbent  material  must 
be  capable  of  taking  up  the  entire  liquid 
contents  of  the  primary  receptacle  in 
case  of  leakage.  The  primary  receptacle 
must  be  marked  with  the  international 
biohazard  symbol  as  shown  in  Exhibit 
8.7c(2).  The  primary  receptacle  and  the 
absorbent  and  cushioning  material  must 
be  enclosed  in  a  watertight  and  securely 
sealed  secondary'  container  that  is 
snugly  packed  within  a  strong  and 
securely  sealed  outer  shipping 
container  The  secondary  container 
must  also  display  the  international 
biohazard  symbol  as  shown  in  Exhibit 
8.7c(2).  A  shipping  paper  and  a  content 
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marking  on  the  outer  shipping  container 
are  not  required. 

8.10     Pa(  kauint;  for  Risk  Croup  1 
Materials 

Division  6.2  materials  in  Risk  Group 
1  are  not  subject  to  regulation  as 
hazardoils  materials  (see  8.3),  but  when 
presented  for  mailing  they  must  be 
properly  packaged.  Regulated  medical 
waste,  sharps  waste,  and  used  health 
care  products  classified  in  Risk  Group  1 
must  be  packaged  and  mailed  under  the 
applicable  requirements  in  8.7  or  8.8. 
All  other  Risk  Group  1  materials  are 
mailable  as  First-Class  Mail,  Priority 
Mail,  or  Package  Services.  Such 
materials  must  be  held  within  a  securely 
sealed  primary  receptacle.  The  primary 
receptacle  must  be  surrounded  by 
sufficient  absorbent  material  (for 
liquids)  and  cushioning  material  to 
protect  the  primary  receptacle  from 
breakage.  The  absorbent  material  must 
be  capable  of  taking  up  the  entire  liquid 
contents  of  the  primary  receptacle  in 
case  of  leakage.  The  primary  receptacle 
must  be  marked  with  the  international 
biohazard  symbol  as  shown  in  Exhibit 
8.7c(2).  The  primary  receptacle  and  the 
absorbent  and  cushioning  material  must 
be  snugly  enclosed  in  a  strong  outer 
shipping  container  that  is  securely 
sealed.  A  shipping  paper  and  a  content 
marking  on  the  outer  shipping  container 
are  not  required.  Risk  Group  1 
diagnostic  specimens  and  biological 
products  are  subject  to  the  following 
packaging  standards: 

a.  Liquid  Diagnostic  (Clinical) 
Specimens  and  Biological  Products.  A 
diagnostic  (clinical)  specimen  in  Risk 
Group  4  or  a  biological  product  in  Risk 
Group  2,  3,  or  4  must  be  packaged  under 

8.5.  A  diagnostic  specimen  in  Risk 
Group  2  or  3  must  be  packaged  under 

8.6.  The  packaging  of  a  diagnostic 
specimen  (e.g.,  a  urine  specimen  or 
blood  specimen  used  in  drug-testing 
programs  or  insurance  purposes)  or  a 
biological  product  (e.g.,  polio  vaccine) 
in  Risk  Group  1  is  subject  to  the 
following  standards: 

(1)  Not  Exceeding  50  ml.  A  diagnostic 
specimen  or  biological  product 
consisting  of  50  ml  or  less  per  mailpiece 
must  be  packaged  in  a  securely  sealed 
primary  receptacle.  Two  or  more 
primary  receptacles  whose  combined 
volume  does  not  exceed  50  ml  may  be 
enclosed  within  a  single  mailpiece.  The 
primary  receptacle(s)  must  be  marked 
with  the  international  biohazard  symbol 
as  shown  in  Exhibit  8.7c(2).  Sufficient 
absorbent  material  and  cushioning 
material  to  withstand  shock  and 
pressure  changes  must  surround  the 
primary  receptacle(s),  or  be  otherwise 
configured  to  take  up  the  entire  liquid 


contents  in  case  of  leakage.  The  primary 
receptacle(s)  and  the  absorbent 
cushioning  must  be  enclosed  in  a 
secondary  container  having  a  leakproof 
barrier  that  can  prevent  failure  of  the 
secondary  container  if  the  primary 
receptacle(s)  leaks  during  shipment.  The 
secondary  container  may  serve  as  the 
outer  shipping  container.  A  shipping 
paper  and  a  content  marking  on  the 
outer  shipping  container  are  not 
required. 

(2)  Exceeding  50  ml.  In  addition  to 
meeting  the  requirements  in  8.10a(l),  a 
clinical  specimen  or  biological  product 
that  exceeds  50  ml  per  mailpiece  also  is 
subject  to  these  requirements: 

(a)  A  single  primary  receptacle  must 
not  contain  more  than  1,000  ml  of 
specimen;  two  or  more  primary 
receptacles  whose  combined  volume 
does  not  exceed  1 ,000  ml  may  be 
enclosed  in  a  single  secondary 
container. 

fb)  The  secondary  container  cannot 
serve  as  the  outer  shipping  container; 
the  secondary  container  must  be 
enclosed  in  a  fiberboard  box  or 
container  of  equivalent  strength  that 
serves  as  the  outer  shipping  container: 
the  maximum  amount  of  a  specimen 
that  may  be  enclosed  in  a  single 
mailpiece  must  not  exceed  4,000  ml. 

b.  Drv  Specimens.  A  dry  specimen, 
such  as  a  blood  spot  or  fecal  smear  in 
Risk  Group  1  must  be  completely  dried 
prior  to  enclosing  it  in  a  securely  sealed 
primary  receptacle.  The  primary 
receptacle  must  be  marked  with  the 
international  biohazard  symbol  as 
shown  in  Exhibit  8.7c(2).  Cushioning 
material  to  withstand  shock  and 
pressure  changes  is  only  required  if  the 
dr}'  specimen  is  held  within  a  breakable 
receptacle  or  on  a  glass  slide.  When 
required,  the  cushioning  material  must 
surround  the  primary  receptacle  to 
prevent  breakage  or  damage  to  the 
primary  receptacle.  The  primary' 
receptacle  (and  cushioning  material,  if 
required)  must  be  enclosed  in  a 
secondary  container  having  a  leakproof 
barrier  that  can  prevent  failure  of  the 
secondary  container  if  the  primary 
receptacle  breaks  during  shipment.  The 
secondary  container  may  serve  as  the 
outer  shipping  container.  A  shipping 
paper  and  a  content  marking  on  the 
outer  shipping  container  are  not 
required. 

9.0     RADIOACTIVE  MATERIALS 
(HAZARD  CLASS  7) 

[Change  "Publication  52.  Acceptance 
of  Hazardous,  Restricted,  or  Perishable 
Matter"  to  "Publication  52,  Hazardous, 
Restricted,  or  Perishable  Mail. '] 


10.0    CORROSI\^S  (HAZARD  CLASS 
8) 


1U.2     Mdildbiiit) 

[In  item  a,  change  "secondary 
packagings"  to  "secondary  container"; 
change  "secondary  packaging  '  to 
"secondary  container":  and  change 
"outer  packaging"  to  "outer  shipping 
container".] 

[In  item  b,  change  "secondary 
packaging"  to  '/secondary  container" 
and  change  "outer  packaging"  to  "outer 
shipping  container".] 

10.3     Mark  His: 

[In  the  jirsi  sentence,  change  "Surface 
Mail  Only"  to  "Surface  Only"  or 
"Surface  Mail  Only. "] 

10  4     \fnvpi!hihif  \\  rt  Electric  Storage 

Batteries 

***** 

[Revise  item  a  to  read  as  follows:] 
a.  The  nonspillable  battery  must  be 
protected  from  short  circuits, 
surrounded  with  sufficient  cushioning 
material,  and  securely  packaged  in  a 
strong  fiberboard  box  that  serves  as  the 
outer  shipping  container.  [In  item  b, 
change  "outer  packaging"  to  "outer 
shipping  container '.] 
***** 

[In  item  d.  change  "50  pounds"  to  "25 
pounds."] 

11.0  MISCELLANEOUS  HAZARDOUS 

MATFRIAT  <;  f HAZARD  CLASS  9) 

11.1  Detinition 

[In  the  second  sentence,  delete 
"magnetized  materials, ".] 

***** 

U.J     Marking 

[In  the  first  sentence,  change  "Surface 
Mail  Only"  to  "Surface  Only"  or 
"Surface  Mail  Only. "] 

11.4    Dry  Ice 

[In  item  a,  change  the  heading  "Air 
Transportation"  to  "Air  Transportation 
Requirements."] 

[In  item  b,  change  the  heading 
"Surface  Transportation"  to  "Surface 
Transportation  Requirements".  Also 
change  "Surface  Mail  Only"  to  "Surface 
Only"  or  "Surface  Mail  Only. "] 
***** 

[Renumber  11.5  as  12.0  and  change 
the  heading  to  read  as  follows:] 

12.0  OTHER  REGULATED 

MATERIALS 

12.1  Macncti/ici  \tdt('rials 

[Change  the  first  sentence  in  i2.1  to 
read  as  follows  (the  remainder  of  12.1  is 
unchanged):] 


r-Mi.M.,]    Rr 


Thursday.  Decemb 


(1  Rules 


A  magnetized  material  is  i 
classified  within  any  of  the  nine  hazard 
classes.  Such  material  is  regulated  as  a 
hazardous  material  only  if  offered  for 
carriage  on  air  transportation  and  when 
it  has  a  magnetic  field  strength  capable 
of  causing  the  deviation  of  aircraft 
instruments.  Regulated  magnetized 
materials  are  mailable  subject  to  the 
following  limitations: 

a.  Definition. 

1/n  the  second  sentence,  change  "a 
hazard  class  9  material"  to  "a 
hazardous  material  "| 

b.  Mailabilify. 

[In  the  third  sentence,  change 
"Publication  52"  to  "Publication  52. 
Hazardous,  Restricted,  and  Perishable 
Mail."] 


C()24     Other  Restricted  or  Nonmailable 
Matter 

***** 

(Renumber  18.0  and  19.0  asl9.0  and 
20.0.  and  insert  new  18.0  to  read  as 
follows:! 

18.0    ODD-SHAPED  ITEMS  IN  PAPER 
ENVELOPES 

Pens,  pencils,  key  rings,  bottle  caps, 
and  other  similar  odd-shaped  items  are 


,  "rmitted  in  letter-size  or  flat-size 
paper  envelopes  unless  they  are 
wrapped  within  the  other  contents  of 
the  envelope  to  streamline  the  shape  of 
the  mailpiece  and  prevent  damage 
during  postal  processing.  If  an  odd- 
shaped  item  is  not  properly  wrapped,  it 
could  burst  through  the  envelope  and 
cause  injury  to  employees  and  damage 
to  USPS  processing  equipment.  Odd- 
shaped  items  that  are  properly  wrapped 
within  paper  envelopes  and  are  sent  at 
the  First-Class  Mail  or  Standard  Mail 
nonautomation  rates  may  be  subject  to 
the  nonmachinable  surcharge  under 
El  30  or  E620.  as  applicable.  Properly 
wrapped  odd-shaped^ items  in 
automation  rate  letter-size  mail  are 
subject  to  the  standards  in  C810.  Flat- 
size  automation  rate  mail  is  subject  to 
the  uniform  thickness  requirement  in 
C820. 


F    Forwarding  and  Related  Services 
FOOO     Basic  Services 

FOlO    Basic  Information 


5.0    CLASS  TREATMENT  FOR 
ANCILLARY  SERVICES 


5.1      i  i!vt-<  I. IS-  M. 


I'MiiiiU  \l,ii! 


[Revise  item  e  to  read  as  follows:} 

e.  First-Class  Mail  or  Priority  Mail 
bearing  "Change  Service  Requested" 
must  include  the  appropriate  Address 
Change  Service  (ACS)  participant  code 
from  an  authorized  ACS  participant. 
"Change  Service  Requested"  is  not 
permitted  for  the  following: 

(1)  Priority  Mail,  except  for  Priority 
Mail  containing  perishable  matter  under 
C022  (other  than  live  animals). 

(2)  First-Class  Mail  or  Priority  Mail 
containing  live  animals  under  C022. 
hazardous  materials  under  C023,  or 
restricted  matter  underC024. 

(3)  First-Class  Mail  or  Priority  Mail 
with  a  special  service  other  than 
Deliver\'  (Confirmation  or  Signature 
CConfirmation. 


Exhibit  "^  1 
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IHr^iM'  ttit:  listmg  for  "Change  Service 
Requested"  to  read  as  follows:] 


Mailer  endorse- 
ment 


USPS  treatment  ol  UAA  pieces 


Change  service     In  all  cases   Separate  notice  ot  new  address  or  reason  for  nondelivery  provided  (in  either  case,  address  correction  fee 
requested"  ^.  charged):  piece  disposed  of  by  USPS 

Restrictions  This  endorsement  may  be  used  only  by  mailers  authonzed  to  participate  in  Address  Change  Service  (ACS)  and 

only  for  (1)  First-Class  Mail  (excluding  live  animals,  hazardous  materials,  and  restricted  matter)  bearing  a  proper  ACS  par- 

I      ticipant  code   (2)  Prionty  Mail  containing  penshable  matter  (other  than  live  animals)  and  t)eanng  a  proper  ACS  participant 

code  and  the  marking    Penshable  " 
I  Delivery  Confirmation  and  Signature  Confirmation  are  the  only  special  services  permitted  with  this  endorsement 

Prohibitions   This  endorsement  is  not  permitted  tor  First-Class  Mail  or  Pnonty  Mail  containing  live  animals,  hazardous  mate- 
I      rials,  or  reslncled  matter 


IRevise  the  text  of  footnote  2  to  read 
as  follows:! 

2.  Valid  onlv  for  ACS  participating 
pieces,  other  than  piet:t!s  t:ontaining  live 
animals,  hazardous  materials,  or 
restricted  matter. 


5.3     Standard  Mail 


[Reletter  items  c  through  j  as  d  though 
k.  and  insert  new  item  c  to  read  as 
follows:! 

c.  Th»;  endorsement  "Change  Service 
Requested"  is  not  permitted  for 
Standard  Mail  containing  perishable 
matter  under  ('022.  hazardous  materials 
under  (^023.  or  restricted  matter  under 
C024.  Standard  Mail  ctmlaining 
perishable  matter,  hazardous  materials, 
or  restricted  matter  must  bear  the 


endorsement  "Address  Service 
Requested,"  "Forwarding  Service 
Requested,"  or  "Return  Service 
Requested." 

***** 

Exhibit  5.3a      !  ■'  t'ts;.  i  !  of 
Undeliverabk  Mauaaid  .Mail 

[Revise  the  listing  for  "Change  Service 
Requested"  to  read  as  follows:] 


Mailer  endorse- 
ment 


USPS  Treatment  of  UAA  Pieces 


No  endorse- 
ment ' . 


In  all  cases  PieceO  disposed  ol  by  USPS 

Prohibitions   Standard  Mail  containing  perishable  matter,  hazardous  malenals.  or  reslncted  matter  must  bear  a  permissible 
endorsement 


1  I'dcrdl    Register     \ 
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lav,  December  19.  2002 /Proposed  Rule- 


Mailer  endorse- 
ment 


USPS  Treatment  of  UAA  Pieces 


"Address  Serv- 
ice Re- 
quested" 2. 


"Change  Service 
Requested  "3. 


In  all  cases:  Separate  notice  of  new  address  or  reason  for  nondelivery  provided  (in  either  case,  address  correction  fee 
charged):  piece  disposed  of  by  USPS 

Restrictions  Delivery  Confirmation  is  the  only  special  sen/ice  permitted  with  this  endorsement. 

Prohibitions  This  endorsement  is  not  permitted  tor  Standard  Mail  containing  perishable  matter,  hazardous  matenals.  or  re- 
stricted matter. 


[Revise  footnote  1  and  add  new 
footnotes  2  and  3  to  read  as  follows:] 

1.  Not  valid  for  pieces  containing 
perishable  matter,  hazardous  materials, 
or  restricted  matter. 

2.  Valid  for  all  pieces,  including 
Address  Change  Service  (ACS) 
participating  pieces. 

3.  Not  valid  for  pieces  containing 
perishable  matter,  hazardous  materials, 
or  restricted  matter.  Valid  for  all  other 
pieces,  including  Address  Change 
Service  (ACS)  participating  pieces. 
***** 

5.4  P<K  ka^e  Services 

*         ■  «         *         * 

[Reletter  items  c  through  e  as  d 
through  f,  and  insert  new  item  c  to  read 
as  follows:] 

c.  The  endorsement  "Change  Service 
Requested"  is  not  permitted  for  Package 
Services  mail  containing  perishable 
matter  under  C022,  hazardous  materials 
under  C023,  or  restricted  matter  under 
C024. 


Evhilut  ".   4        I  rr,it!iH-l!t  uT 
Lndulucfabli;  I'aLkaj^t;  bciMLL'b  .Mali 

[Revise  the  listing  for  "Change  Service 
Requested"  to  read  as  follows:] 


Mailer  endorsement 


USPS  Treatment  of 
UAA  Pieces 


Mailer  endorsement 


USPS  Treatment  of 
UAA  Pieces 


"Change  Service  Re- 
quested"^ 


In  all  cases:  Separate 
notice  of  new  ad- 
dress or  reason  for 
nondelivery  pro- 
vided (in  either 
case,  address  cor- 
rection fee 
charged):  piece 
disposed  of  by 
USPS 


Restrictions;  Delivery 
Confirmation  and 
Signature  Con- 
firmation are  the 
only  special  serv- 
ices permitted  with 
this  endorsement. 

Prohibitions:  This  en- 
dorsement is  not 
permitted  for  Pack- 
age Services  Mail 
containing  pensh- 
able matter,  haz- 
ardous matenals. 
or  restricted  matter. 


[Add  new  footnote  2  to  read  as 
follows:] 

2.  Not  valid  for  pieces  containing 
perishable  matter,  hazardous  materials, 
or  restricted  matter.  Valid  for  all  other 
pieces,  including  Address  Change 
Service  (ACS)  participating  pieces. 
***** 

An  appropriate  amendment  to  39  CFR 
part  111  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

|FK  One.  02-31090  Filed  12-18-02:  8:4.5  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Pan  1 

BIN  2900-  Al33 

Privacy  Act  ol  1974 — Implementation 

agency;  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  Department  of  Veterans  Affairs 
(VA)  regulations  governing  the 
confidentiality  and  release  of  VA 
records  subject  to  the  Privacy  Act,  5 
U.S.C.  552a.  We  propose  to  revise 


regulation,  which  exempts  certain 
records  from  the  provisions  of  the 
Privacy  Act  authorized  under  5  U.S.C-. 
552a  (j)(2)  and  (k)(2).  This  revision 
would  have  the  intended  effect  of 
permitting  VA  to  exempt  a  new  Privacy 
Act  systems  of  records  relating  to  police 
and  security  records. 

DATES:  Comments  must  be  received  on 
nr  beforp  February  18,  2003. 

ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue.  NW,  Room  1154, 
Washington,  DC  20420:  or  fax  comments 
to  (202)  273-9289;  or  e-mail  comments, 
to  OGCRegulations@mail.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AL33."  All  written  comments  received 
will  be  available  for  public  inspection  at 
the  above  address  in  the  Office  of 
Regulations  Management.  Room  1158, 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORWATION  CONTACT: 
Director  Police  and  Security  Service 
(07B),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue  NW,  Washington, 
DC  20420,  telephone  (202)  273-5544. 

SUPPLEH^ENTARY  INFORMATION:  Currently. 
\A  regulations  only  exempt  from 
certain  provisions  of  the  Privacy  Act 
two  VA  Privacy  Act  systems  of  records 
(see,  38  CFR  1.582).  This  document 
proposes  to  add  a  new  system  of 
records,  "Police  and  Security  Records — 
VA  (103VA07B),"  to  those  already 
exempt  under  §  1.582. 

Under  title  5  United  States  Code 
(U.S.C.)  552a{j)(2),  the  head  of  any 
agency  may  exempt  any  system  of 
records  within  the  agency  from  certain 
provisions  of  the  Privacy  Act.  if  the 
agency  or  component  that  maintains  the 
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system  ot  iwords  performs  as  its 
principal  function  activities  pertaining 
to  the  enforcement  uf  criminal  laws.  The 
function  of  the  Office  of  Security  and 
Law  Enforcement's  Police  and  Security 
Service  is  to  provide  for  the 
maintenance  of  law  and  order  and  the 
protection  of  persons  and  property  on 
VA  property. 

The  system  of  records  "Police  and 
Security  Records— VA  (103VA07B)" 
was  created  in  major  part  to  support  the 
criminal  law  related  activities  assigned 
to  the  Police  and  Security  Service  under 
the  authority  of  38  U.S.C.  901.  These 
activities  constitute  the  principal 
function  of  this  staff  In  addition  to  the 
principal  functions  pertaining  to  the 
enforcement  of  criminal  laws,  the  Police 
and  Security  Service  may  receive  and 
investigate  complaints  or  information 
from  various  sources  concerning  the 
possible  existence  of  activities 
constituting  noncriminal  violations  of 
law,  rules  or  regulations  or  substantial 
and  specific  danger  to  public  safety. 

Based  upon  the  foregoing.  VA  would 
exempt  this  system  of  records  to  the 
extent  that  it  encompasses  information 
pertaining  to  criminal  law  related 
activities  from  the  following  provisions 
of  the  Privacy  Act  of  1974.  as  permitted 
by  5U.S.C.  552a(j)(2): 

5  U.S.C.  552a(c)  (3)  and  (4) 

5  U.S.C.  552a(d) 

5U.S.C.  552a(e)(l).(2)and(3) 

5  U.S.C.  552a(e)(4)(C).  (H)  and  (I) 

5  U.S.C.  552a(e)  (5)  and  (8) 

5  U.S.C.  552a(f) 

5  U.S.C.  552a(g) 

Also,  VA  would  exempt  this  system  of 
records  to  the  extent  that  it  does  not 
encompass  information  pertaining  to 
criminal  law  related  activities  under  5 
U.S.C.  552a(i)(2)  from  the  following 
provisions  of  the  Privacv  Act  of  1974  as 
permitted  by  5  U.S.C.  552a(k)(2): 

5  U.S.C.  552a(c)(3) 

5  U.S.C.  552a(d) 

5U.S.C.  552a(e)(l) 

5  U.S.C.  552a{e)(4)  (C),  (H)  and  (I) 

5  U.S.C.  552a(f) 

In  our  opinion,  the  exemption  of 
information  and  material  in  this  system 
of  records  is  necessary  in  order  to 
accomplish  the  law  enforcement 
functions  of  the  Police  and  Security 
Service,  to  prevent  subjects  of 
investigations  from  frustrating  the 
investigatory  process,  to  prevent  the 
disclosure  of  investigative  techniques, 
to  fulfill  commitments  made  to  protect 
the  c:onfidentiality  of  sources,  to 
maintain  access  to  sources  of 
information  and  to  avoid  endangering 
these  sources  and  Police  and  Security 
personnel. 


(Jniuitdcd  .Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  proposed  rule  will  have  no 
consequential  effect  on  State,  local,  or 
tribal  governments. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 

n  sr  ^sm-i-szo) 


This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  F\fviitiv>>  OrHor  1 2866. 
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The  Secretary  hereby  certifies  that   " 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612'  The 
proposed  rule  would  apply  only  to 
individuals.  Accordingly,  pursuant  to  5 
U.S.C.  605(b),  this  proposed  rule  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
proposed  rule. 

List  of  Subjects  in  38  (  \  H  I'  i-f  i 

Administrative  prai  ul-'  dim 
procedure.  Archives  and  records. 
Cemeteries,  Claims,  Courts,  Flags, 
Freedom  of  information.  Government 
contracts.  Government  employees. 
Government  property.  Infants  and 
children.  Inventions  and  patents. 
Parking,  Penalties,  Postal  Service. 
Privacy,  Reporting  and  recordkeeping 
requirements.  Seals  and  insignia. 
Security  measures.  Wages. 

.Approved  .September  25.  2002. 
Anthony  ]■  Principi, 

St'rrrlary  of\'ftfmns  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  1  is  proposed  to 
be  amended  as  follows: 

PART  i     GENtRAi. 

1 .  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  ;18  I'.S.C:.  501(a).  unless 
otherwise  noted. 

2.  Section  1.582  is  amended  by 
adding  paragraph  (d)  preceding  the 


authority  citation  at  the  end  of  the 
section,  to  read  as  follows: 

§  '  bS2      f  lemptions 
***** 

(d)  Exemption  of  Police  and  Security 
Records.  VA  provides  limited  access  to 
one  Security  and  Law  Enforcement 
System  of  Records.  Police  and  Security 
Records— VA  (1O3VA07B). 

(1)  The  investigations  records  and 
reports  contained  in  this  System  of 
Records  are  exempted  [pursuant  to  5 
U.S.C.  552a(j)(2)  of  the  Privacy  Act  of 
1974)  from  Privacy  Act  subsections 
(c)(3)  and  (c)(4):  (d):  (e)(1)  through  (e)(3). 
(e)(4)(G)  through  (e)(4)(I).  (e)(5),  and 
(e)(8);  (f);  and  (g);  in  addition,  they  are 
exempted  (pursuant  to  5  U.S.C. 
552a(k)(2)  of  the  Privacy  Act  of  1974] 
from  Privacv  Act  subsections  (c)(3):  (d); 
(e)(1).  (e)(4)(G)  through  (e)(4)(l);  and  (fl. 

(2)  These  records  contained  in  the 
Police  and  Security  Records — VA 
(103VA076B)  are  exempted  for  the 
following  reasons: 

(i)  The  application  of  Privacy  Act 
subsection  (c)(3)  would  alert  subjects  to 
the  existence  of  the  investigation  and 
reveal  that  they  are  subjects  of  that 
investigation.  Providing  subjects  with 
information  concerning  the  nature  of  the 
investigation  could  result  in  alteration 
or  destruction  of  evidence  which  is 
obtained  from  third  parties,  improper 
influencing  of  witnesses,  and  other 
activities  that  could  impede  or 
compromise  the  investigation. 

(ii)  The  application  of  Privacy  Act 
subsections  (c)(4):  (d):  (e)(4)(G)  and 
(e)(4)(H);  (f):  and  (g)  could  interfere  with 
investigative  and  enforcement 
proceedings,  threaten  the  safety  of 
individuals  who  have  cooperated  with 
authorities,  constitute  an  unwarranted 
invasion  of  personal  privacy  of  others, 
disclose  the  identity  of  confidential 
sources,  reveal  confidential  information 
supplied  by  these  sources,  and  disclose 
investigative  techniques  and 
procedures. 

(iii)  The  application  of  Privacy  Act 
subsection  (e)(4)(l)  could  disclose 
investigative  techniques  and  procedures 
and  cause  sources  to  refrain  from  giving 
such  information  because  of  fear  of 
reprisal,  or  fear  of  breach  of  promises  of 
anonymity  and  confidentiality.  This 
could  compromise  the  ability  to  conduct 
investigations  and  to  identify,  detect 
and  apprehend  violators.  Even  though 
the  agency  has  claimed  an  exemption 
from  this  particular  requirement,  it  still 
plans  to  generally  identify-  the  categories 
of  records  and  the  sources  of  these 
records  in  this  system.  However,  for  the 
reason  stated  in  paragraph  (d)(2)(ii)  of 
this  section,  this  exemption  is  still  being 
cited  in  the  event  an  individual  wants 
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to  know  a  specific  source  of 
information. 

(iv)  These  records  contained  in  the 
Police  and  Security  Records — VA 
(103VA076B)  are  exempt  from  Privacy 
Act  subsection  (e)(1)  because  it  is  not 
possible  to  detect  the  relevance  or 
necessity  of  specific  information  in  the 
early  stages  of  a  criminal  or  other 
investigation.  Relevance  and  necessity 
are  questions  of  judgment  and  timing. 
What  appears  relevant  and  necessary' 
may  ultimately  be  determined  to  be 
unnecessary.  It  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established.  In  any 
investigation,  the  Office  of  Security  and 
Law  Enforcement  may  obtain 
information  concerning  violations  of 
laws  other  than  those  within  the  scope 
of  its  jurisdiction.  In  the  interest  of 
effective  law  enforcement,  the  Office  of 
Security  and  Law  Enforcement  should 
retain  this  information  as  it  may  aid  in 
establishing  patterns  of  criminal  activity 
and  provide  leads  for  those  law 
enforcement  agencies  charged  with 
enforcing  other  segments  of  civil  or 
criminal  law. 

(v)  The  application  of  Privacy  Act 
subsection  (e)(2)  would  impair 
investigations  of  illegal  acts,  violations 
of  the  rules  of  conduct,  merit  system 
and  any  other  misconduct  for  the 
following  reasons: 

(A)  In  order  to  successfully  verify  a 
complaint,  most  information  about  a 
complainant  or  an  individual  under 


investigation  must  be  obtained  from 
third  parties  such  as  witnesses  and 
informers.  It  is  not  feasible  to  rely  upon 
the  subject  of  the  investigation  as  a 
source  for  information  regarding  his/her 
activities  because  of  the  subject's  rights 
against  self-incrimination  and  because 
of  the  inherent  unreliability  of  the 
suspect's  statements.  Similarly,  it  is  not 
always  feasible  to  rely  upon  the 
complainant  as  a  source  of  information 
regarding  his/her  involvement  in  an 
investigation. 

(B)  The  subject  of  an  investigation 
will  be  alerted  to  the  existence  of  an 
investigation  if  an  attempt  is  made  to 
obtain  information  from  the  subject. 
This  would  afford  the  individual  the 
opportunity  to  conceal  any  criminal 
activities  to  avoid  apprehension. 

(vi)  The  reasons  for  exempting  these 
records  in  the  Police  and  Security 
Records— VA  (103VA07B)  from  Privacy 
Act  subsection  (e)(3)  are  as  follows: 

(A)  The  disclosure  to  the  subject  of 
the  purposes  of  the  investigation  would 
provide  the  subject  with  substantial 
information  relating  to  the  nature  of  the 
investigation  and  could  impede  or 
compromise  the  investigation. 

(B)  Informing  the  complainant  or  the 
subject  of  the  information  required  by 
this  provision  could  seriously  interfere 
with  undercover  activities,  jeopardize 
the  identities  of  undercover  agents  and 
impair  their  safety,  and  impair  the 
successful  conclusion  of  the 
investigation. 


(C)  Individuals  may  be  contacted 
during  preliminar\'  information 
gathering  in  investigations  before  any 
individual  is  identified  as  the  subject  of 
an  investigation.  Informing  the 
individual  of  the  matters  required  by 
this  provision  would  hinder  or 
adversely  affect  any  present  or 
subsequent  investigations. 

(vii)  Since  the  Privacy  Act  defines 
"maintain  "  to  include  the  collection  of 
information,  complying  with  subsection 
(e)(5)  would  prevent  the  collection  of 
any  data  not  shown  to  be  accurate, 
relevant,  timely,  and  complete  at  the 
moment  of  its  collection.  In  gathering 
information  during  the  course  of  an 
investigation,  it  is  not  always  possible  to 
make  this  determination  prior  to 
collecting  the  information.  Facts  are  first 
gathered  and  then  placed  into  a  logical 
order  which  objectively  proves  or 
disproves  criminal  behavior  on  the  part 
of  the  suspect.  Material  that  may  seem 
unrelated,  irrelevant,  incomplete, 
untimely,  etc.,  may  take  on  added 
meaning  as  an  investigation  progresses. 
The  restrictions  in  this  provision  could 
interfere  with  the  preparation  of  a 
complete  investigative  report. 

(viii)  The  notice  requirement  of 
Privacy  Act  subsection  (e)(8)  could 
prematurely  reveal  an  ongoing  criminal 
investigation  to  the  subject  of  the 
investigation. 
«        •        *        *        * 
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Notices 


This  soclion  of  the  FEDERAL  REGISTER 
conlains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  ot  authority,  tiling  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section 


?i  ''AM'MI 


Interes'  f<  u.' 

B  ink  Loans 


AGRICULTURE 


.1.  rear 


f-i'u'  t 


•  ■phone 


agency:  Kural  Telephone  Bank.  USDA. 
action:  Notice  of  2002  fiscal  year 
interest  rates  determination. 


summary:  In  accordance  with  7  CFR 
Itilo.lU.  the  Rural  Telephone  Bank 
(Bank)  fi.scal  year  2002  cost  of  money 
rates  have  heen  t^sfablished  as  follows: 
tt.51%  and  H.05%  for  advances  from  the 
liquidating  account  and  financing 
account,  respectively  (fiscal  year  is  the 
period  beginning  October  1  and  ending 
September  30). 

Except  for  loans  approved  from 
October  1.  1987.  through  December  21. 
1987.  where  borrowers  elei:ted  to 
remain  at  interest  rates  set  at  loan 
approval,  all  loan  advances  made  during 
fiscal  year  2002  under  Bank  loans 
approved  in  fisc:al  years  1988  through 
1991  shall  bear  interest  at  the  rate  of 
(i.51%  (the  liquidating  account  rate).  All 
loan  advances  made  during  fiscal  year 
2002  under  Bank  loans  approved  during 
or  after  fiscal  year  1992  shall  bear 
interest  at  the  rate  of  6.05%  (the 
financing  account  rate). 

The  calc;ulation  of  the  Bank's  cost  of 
money  rates  for  fiscal  year  2002  for  the 
liquidating  account  and  the  financing 
account  art;  provided  in  Tables  1  and  2. 
Since  the  t:aic;ulated  rates  are  greater 
than  the  minimum  rate  (5.00%)  allowed 
under  7  U.S.C.  948(b)(3)(A),  the  cost  of 
money  rates  for  the  liquidating  account 
and  financ:ing  account  art!  .set  at  b.51"/<> 
and  fi.05%.  respectively.  The 
methodology  required  to  calculate  the 
cost  of  monev  rates  is  established  in  7 
CFK  ltil().l()((  ) 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  P.  CUaffey.  Deputy  Assistant 
Administrator.  Telecommunications 
Program.  Rural  Utilities  .Service.  1400 
Independence  Ave..  SW..  STOP  1590. 


South  Building.  Washington.  DC  20250. 
telephone  number  (202)  720-9556. 
SUPPLEMENTARY  INFORMATION:  The 
F-fderal  Credit  Reform  Act  of  1990 
(••Credit  Reform")  (2  U.S.C.  661a.  et 
se(j.)  implemented  a  systBm  to  reform 
the  budgetary  accounting  and 
management  of  Federal  credit  programs 
Bank  loans  approved  on  or  after  October 
1.  1991.  are  accounted  for  in  a  different 
manner  than  Bank  loans  approved  prior 
to  fiscal  vear  1992  As  a  result,  the  Bank 
must  calculate  two  cost  of  money  rates: 
( 1 )  The  cost  of  money  rate  for  advances 
made  from  the  liquidating  account 
(advances  made  during  fiscal  year  2002 
on  loans  approved  prior  to  fiscal  year 
1992)  and  (2)  the  cost  of  money  rate  for 
advanc:es  made  during  fiscal  year  2002 
on  loans  approved  on  or  after  October 
1.  1991  (otherwise  referred  to  as  loans 
from  the  financing  account). 

The  c;ost  of  money  rate  methodology 
is  the  same  for  both  accounts.  It 
develops  a  weighted  average  rate  for  the 
Bank's  cost  of  money  considering  total 
fiscal  vear  loan  advances;  the  excess  of 
fiscal  year  loan  advances  over  amounts 
received  in  the  fiscal  year  from  the 
issuance  of  Class  A.  B.  and  C  stocks, 
debentures  and  other  obligations;  and 
the  costs  to  the  Bank  of  obtaining  funds 
from  these  sources. 

During  fiscal  year  2002.  the  Bank  was 
authorized  to  pay  the  following 
dividends;  the  dividend  on  Class  A 
stock  was  2.00%  as  established  in 
amended  section  406(c)  of  the  Rural 
El(H:trification  Act  (RE  Act);  no 
dividends  were  pavable  on  Class  B  stock 
as  specified  in  7  CFR  1610.10(c);  and 
the  dividend  on  Class  C  stock  was 
established  bv  the  Bank  at  4.20%. 

Sources  and  Cost«;  nf  Funds  — 
Liquidating  Ac(  oiu  ' 

In  accordance  with  section  406(a)  of 
the  RE  Ai:\.  the  Bank  did  not  issue  Class 
A  stock  in  fiscal  year  2002.  Advances 
for  the  purchase  of  Class  B  stock  and 
cash  purchases  for  Class  B  stock  were 
$88,786.  There  were  rescissions  of  loan 
funds  advanced  for  Class  B  stock  in  the 
amount  of  5189.102.  therefore,  the 
amount  received  by  the  Bank  from  the 
issuance  of  CMass  B  stock,  per  7  CFR 
1610.10(c),  was  (S100.316).  The  amount 
received  by  the  Bank  in  fiscal  year  2002 
from  the  issuance  of  Class  C^  stock  was 
S9.7.59. 

The  Bank  did  not  issue  debentures  or 
any  other  obligations  related  to  the 
liquidating  account  in  fiscal  year  2002. 
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Consequently,  no  cost  was  incurred 
related  to  the  issuance  of  debentures 
subject  to  7  U.S.C.  948(b)(3)(D). 

The  excess  of  fiscal  year  2002  loan 
advances  from  the  liquidating  account 
over  amounts  received  from  issuance  of 
stocks,  debentures,  and  other 
obligations  amounted  to  Si. 955, 057. 
The  cost  associated  with  this  excess  is 
the  historical  cost  of  monev  rate  as 
defined  in  7  U.S.C.  948{b)('3)(D)(v).  The 
calculation  of  the  Bank's  historical  cost 
of  money  rate  for  advances  from  the 
liquidating  account  is  also  provided  in 
Table  1.  The  methodology  required  to 
perform  this  calculation  is  described  in 
7  CFR  1610.10(c).  The  cost  for  money 
rates  for  fi.scal  years  1974  through  1987 
are  defined  in  section  408(b)  of  the  RE 
Act,  as  amended  by  Public  Law  100- 
203.  and  are  listed  in  7  CFR  1610.10(c) 
and  Table  1  herein. 

Snurrrs  and  fosts  (if  Funds      Fin.'inring 

In  accordance  with  section  406(a)  of 
the  RE  Act,  the  Bank  did  not  issue  Cla.ss 
A  stock  in  fiscal  year  2002.  Advances 
for  the  purchase  of  Class  B  stock  and 
cash  purchases  for  Class  B  stock  were 
$2,868,237.  Since  there  were  no 
rescissions  of  loan  funds  advanced  for 
Class  B  stock,  the  amount  received  by 
the  Bank  from  the  issuance  of  Class  B 
stock,  per  7  CFR  1610.10(c).  was 
$2,868,237.  The  Bank  did  not  receive 
any  amounts  in  fiscal  year  2002  from 
the  issuance  of  Class  C  stock. 

During  fiscal  year  2002.  issuance  of 
debentures  or  any  other  obligations 
related  to  the  financing  account  were 
$61,400,000  at  an  interest  rate  of 
6.352%.  This  was  in  excess  of  total 
fiscal  year  2002  advances;  the  remaining 
funds  will  be  carried  forward  and  used 
for  loan  transactions  in  FY2002. 

Since  there  was  no  excess  of  fiscal 
year  2002  loan  advances  from  the 
financing  account  over  amounts 
received  from  issuance  of  stocks, 
debentures,  and  other  obligations,  no 
cost  was  incurred  related  to  advances 
from  the  financing  account.  However, 
the  Bank's  cost  of  money  rate  for 
advances  from  the  financing  account  is 
provided  in  Table  2.  The  methodology 
required  to  perform  this  calculation  is 
described  in  7  CFR  1610.10(c). 

Datei):  Novt-nibtir  22.  2002. 
Hilda  Gay  Legg, 
Governor.  Rural  Telephone  Bank. 


Table  i  --  Ruhal  Telephone  Bank  Cos'  .^  Mone-  Rate— Liquidating  Account 


(a) 
Amount 


(b) 

Cost 

(percent) 


(c) 
(a)  X  (b) 


(c)/ Advances 
(percent) 


Issuance  of  Class  A  Stock  

Issuance  of  Class  B  Stock  

Issuance  of  Class  C  Stock  

Issuance  of  Debentures  and  Other  Obligations 
Excess  of  Total  Advances  Over  Issuances 

Total  FY  2002  Advances  


$ 

(100.316) 

9,759 


1,955,057 


2.00  1 
0.00  i 
4.20 
0.00 
6.19 


410 


121.018 


0.0000 
00000 
0  0220 
00000 
64906 


1,864,500 


Cateulated  Cost  of  Money  Rate  = 


6.51 


Minimum  Rate  Allowat>le  = 


5.00 


Fiscal  year 


(a) 
Cost  of  money 


FY  1974  

FY  1975  

FY  1976  

FY  1977  

FY  1978  

FY  1979  

FY  1980  

FY  1981  

FY  1982  

FY  1983  

FY  1984  

FY  1985  

FY  1986 

FY  1987  

FY  1988  

FY  1989  

FY  1990  

FY  1991  

FY  1992  

FY  1993  

FY  1994  

FY  1995  

FY  1996  

FY  1997  

FY  1998  

FY  1999  

FY  2000  

FY  2001  

Total  Advances 


(b) 
Advances 


(c) 
(a)  X  (b) 


(c)/Total 
Advances 
(percent) 


5.01 
5.85 
5.33 
500 
5.87 
5.93 
8.10 
9.46 
8  39 
6.99 
6.55 
500 
500 
5.00 
5.00 
5.00 
500 
543 
614 
605 
6.15 
604 
605 
5.98 
5.96 
6.01 
6.01 
595 


$111,022,574 

130.663,197 

99.915.066 

80.907.425 

142,297,190 

130,540,067 

199.944.235 

148.599,372 

112,232,127 

93,402,836 


90,450.549 

72,583,394 

71,582,383 

51,974,938 

119,488,367 

97,046,947 

107,694,991 

163,143.075 

84.940.822 

84,605,366 

54,530,897 

35,967,133 

30,965,187 

32.602,587 

20,673,798 

17,796.518 

10,436.622 

6.638.107 

2,402,645,770 

$5,562,231 
7.643,797 
5,325,473 
4.045.371 
8.352,845 
7,741,026 
16,195.483 
14,057,501 
9,416,275 
6,528,858 
5,924,511 
3,629,170 
3,579,119 
2,598.747 
5.974,418 
4,852,347 
5,384,750 
8,858,669 
5,215,366 
5,118,625 
3,353,650 
2,172,415 
1,873,394 
1.949,635 
1,232.158 
1,069.571 
627.241 
394.967 


0.232 

0318 

0222 

0168 

0.348 

0.322 

0.674 

0585 

0.392 

0.272 

0.247 

0151 

0  149 

0  108 

0249 

0.202- 

0224 

0  369 

0.217 

0213 

0  140 

0  090 

0078 

0081 

0051 

0  045 

0.026 

0.016 


Cost  of  Money  ' 


6.19 


TABLE  2.— Rural  Telephone  Bank  Cost  oF  Money  Rate— Financing  Account 


FY  2002  source  of  bank  funds 


(a) 
Amount 


(b) 

Cost 

(percent) 


(c) 
(a)  X  (b) 


(c)/ Advances 
(percent) 


Issuance  of  Class  A  Stock  

Issuance  of  Class  B  Stock  

Issuance  of  Class  C  Stock  

Issuance  of  Debentures  and  Other  Obligations' 
Excess  of  Total  Advances  Over  Issuances 

Total  FY  2002  Advances  


S 
2.868.237 

57,364,682 


60.232,919 


2.000 
0.000 
4.200 
6.352 
6.100 


3.643,805 


Calculated  Cost  of  Money  Rate  = 


Minimum  Rate  Allowable  = 


00000 
0.0000 
00000 
6.0495 
0.0000 


6.05 
500 


'  RTB  borrowed  $61 .400.000  from  the  financing  account  in  FY2002,  the  remaining  funds  will  be  used  for  loan  transactions  in  FY2002. 

Rural  Telephone  Bank  Historical  Cost  of  Money  Rate— Financing  Account 


Fiscal  year 


(a) 

Cost  of  money 

(percent) 


(b) 
Advances 


(c) 
(a)  X  (b) 


j_ 


(c)/Total 
advances 
(percent) 


FY  1992 


7.38 


4,056,250 


299.351 


0083 


Th. 


l)< 


Rural  Telephone  Bank  Historical  Cost  of  Money  Rate— Financing  Account— Continued 


Fiscal  year 

(a) 

Cost  of  money 

(percent) 

(b)               ' 
Advances 

(c) 
(a)  X  (b) 

(c)/Total 
advances 
(percent) 

FY  1993                   

635 
640 
688 
6  42 
654 
5.71 
554 
605 
517 

23.839  200 
■  56.838,902 
37.161.517 
44.536.621 
34  368.726 
34.446.458 
38.685  732 
31,401,867 
55,405,896 

1.513.789 
3.637,690 
2.556.712 
2.859.251 
2,247,715 
1 ,966,893 
2,143.190 
1.899.813 
2.864.485 

Cost  of  Money 

0420 

FY  1994                    

1  008 

FY  1995 

0  709 

FY  1996    i— 

0  793 

FY  1997                    

0623 

FY  1998                   

0  545 

FY  1999    

0  594 

FY  2000        

0.527 

FY  2001      

0.794 

Total  Advances 

360.741,169 

1 

6.10 
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BILLING  CODE  3410-1S-P 


ACTION:  Notice  nf  applications  selected 
to  receive  grant  awards. 


vice 


Ai  if'ounCt'fTif' 

th»'  RUS  Dist.in;  e  Lf<irninq  ,)nc1 

agency:  Rural  Utilities  Service,  USDA. 


)t  ( .r,in!  AkV.Kfls  Jnder 


SUMMARY:  The  Rural  Utilities  Service 
(RUS)  hereby  announces  the  recipients 
that  were  selected  to  receive  grant 
awards  during  fiscal  year  (FY)  2002 
under  the  Distance  Learning  and 
Tt'lt;modicino  Grant  Program. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  |.  Morgan.  <ihief,  Distance 
Learning  and  Telemedicine  Branch.  U.S. 
Department  of  Agriculture.  Rural 
Utilities  Service.  STOP  1550.  Room 


2845.  South  Building.  1400 
Independence  Avenue.  SW.. 
Washington.  DC  20250-1701. 
Telephone:  (202)  720-0413.  FAX:  (202) 
720-1051. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  7  CFR  17U:i.lUl,  KUS  is  hereby 
publishing  the  names  of  the  71 
organizations  that  have  been  awarded 
$27,139,772  in  grants  under  7  CFR  part 
1703.  subpart  D.  Distance  Learning  and 
Telemedicine  Grant  Program.  The 
recipients  are  as  follows: 


USDA,  Rural  Utilities  Service.  Telecommunications  Program  FY  2002  Distance  Learning  and  Telemedicine 

Grant  Awards 


State 


Grantee 


Amount 


AK  Alaska  Native  Tntjal  Health  Consortium  

AK  The  Health  TV  Channel.  Inc 

AL Choctaw  County  Board  of  Education 

AL Conecuh  County  School  District 

AR  Barton-Lexa  School  District 

AZ  Anzona  Western  College  

CA Southern  Cal  Tnbal  Chairmen's  Assn  Inc 

CA  Yosemite  Community  College  District 

CO Grand  River  Hospital  District 

FL  All  Children  s  Hospital     

GA  South  Georgia  Governmental  Services  Authority 

ID  Nonh  Idaho  Rural  Health  Consortium 

KS  Hays  Medical  Center.  Inc 

KS  Barlon  County  Community  College 

KY  

LA 

ME 

ME 

ME  


Saint  Joseph  Healthcare 

Pnmary  Care  Providers  for  a  Healthy  Feliciana  .-. 

The  Aroostook  Medical  Center 

Visiting  Nurse  Service  of  Southern  Maine  and  Seacoast  New  Hampshire 

St  Joseph  Healthcare  Inc    

ME  HealthReach  Network  d/b/a  HealthReach  Homecare  &  Hospice 

Ml  Borgess  Health  Alliance,  Inc 

MN  First  Care  Medical  Service «., 

MN   I  Mine  Lacs  Health  System  „ 

MO  Education  Plus  Network    

MS Mississippi  Blood  Services 

MS Jones  County  School  District  

MS Brookhaven  School  District  ' 

MT  Deaconess  Billings  Clinic  Foundation 

MT  Montana  State  University  Northern  

MT  Eastern  Montana  Education  Telecommunications   

NE 
NE 
NM 
NY 
NY 


Rural  Health  Partners.  Inc  dba  Heaniand  Health  Alliance  

North  Platle  Nebraska  Hospital  Corporation  dba  Great  Plains  Regional  Medical  Center 

University  of  New  Mexico-Gallup         

NYS  Office  of  Chikjren  &  Family  Services  

New  Yort<  State  Office  of  Children  and  Family  Services 


5500,000 
500.000 
233.262 
500.000 
500,000 
391.455 
479.235 
500,000 
500,000 
481,410 
499,100 
500,000 
195,000 
69,550 
90,300 
67,360 
162,543 
214,956 
494.750 
500.000 
368,183 
200,000 
207,720 
464,492 
193,930 
500,000 
500,000 
209,300 
398,785 
430,071 
164.640 
484.000 
432.526 
190.279 
335,000 


hederal   Register    \'(.l    fi".  Nn    244'Thursdav    Dprpmber  19.   2(i02 -'V'^tjrpc 


7774'? 


USDA    F^.mA.  UTILITIES  SERVICE,  TELECOMMUNICATIONS  PROGP-V  FY  2002  D  STANCE  LEARNING  AND  TELEMEDICINE 

G^.\\^  Av', ARCS — Conti^^jed 


State 


Grantee 


NY  i  Copenhagen  CSD  (Lead  Agency) 

NY  Moses-Ludinglon  Hospital 

OH Marlins  Ferry  City  School  District  (BUCKEYE  Project) 

OH Ohio  University  Southern  Campus 

OK  Canadian  Valley  Technology  Center 

OK Western  Oklahoma  State  College 

OK  Lane  School 

OK Wapanucka  Public  School  

OK .-. Howe  Public  Schools  District  1-67  

OR Rogue  Community  College  

OR Samaritan  North  Lincoln  Hospital  

PA Greene  County  Industrial  Development  Authority  

PA  Brownsville  Area  School  District  

PA  Wayne  Memorial  Hospital.  Inc 

PA  Home  Health  Services  Foundation  

TN  '•  Claiborne  County  Department  of  Education  

TN  I  The  University  ot  Tennessee  Health  Science  Center 

TN  !  The  University  of  Tennessee  College  of  Pharmacy  .. 

TN  i  Sequatchie  County  School  District 

TX  Palo  Alto  College  

TX  San  Antonio  College  

TX  Tatt  Independent  School  District _ 

TX Texas  A&M  International  University 

TX  Cypress  Valley  Alliance 

TX  I  Odem-Edroy  ISD  •. 

TX  ^ j  Education  Service  Center,  Region  2 

UT  " '  Central  Utah  Educational  Services 


VA  

VA  

VA  

VT  

WA 

WA  

Wl  

WV  I  Glenville  State  College 


Southside  Virginia  Community  College 

Crossroads  Rural  Entrepreneunal  Institute,  Inc. 

University  of  Virginia  

Visiting  Nurse  Alliance  of  VT  and  NH,  Inc 

Wellpinit  School  District 

Educational  Service  District  105  

Space  Explorers  Education  Initiatives,  Inc 


Amount 


400,998 
476.650 
499  800 
213.530 
482.518 
309.778 
415.696 
497.000 
498.000 
486.928 
286.486 
317,687 
456.647 
500.000 
500.000 
500.000 
427.972 
460.990 
490.012 
500.000 
257.760 
312.315 
450.595 
497,000 
500.000 
500.000 
499.473 
322.322 
171.578 
470.700 
73.000 
400.000 
475.000 
470.600 
350.000 
210.890 


(Continuation  of  Announcement  of  Grant  Awards  Under  the  RUS  DLT  Grant  Program). 


Dated:  December  13.  2002. 
Curtis  M.  Anderson, 

Deputy  Administrator,  Acting  for  the 

Administrator.  Rural  Utilities  Senice. 

IFR  Dor   02-31041  Filed  12-18-02;  8:45  am) 


DEPARTMENT  OF  COMMERCE 

[Docket  No   021211304-2304-01! 

Office  of  the  Secretary;  Posting  of 
Alternative  Fuel  Vehicle  Reports  on  the 
Department  of  Commerce  Web  Site 

agency:  Department  of  Commerce. 
action:  Notice. 

summary:  The  Department  of 
L,o;i.u.t  K.L,'  s  (DoC)  alternative  fuel 
vehicle  (AFV)  reports  for  FY  1999.  FY 
2000.  and  FY  2001  are  posted  on  the 
Internet  at  http://www.osec.doc.gov/oas/ 
fleet. htm.  The  purpose  of  this  notice  is 
to  provide  information  on  DoC's 
compliance  with  the  Energy  Policy  Act 
of  1992  (EPACT)  (Pub.  L.  102-486), 
which  requires  that  AFV  reports  for  FY 


1999  and  beyond  be  made  public 
including  placing  them  on  a  publicly 
available  Web  site  and  publishing  the 
availability  of  the  reports,  including  the 
Web  site  address,  in  the  Federal 
Register 

DATES:  Pursuant  to  court  order,  thi^ 
nnticp  will  be  published  in  the  Fedt-rai 
Register  prior  to  January  31 ,  2003,  and 
posted  on  the  DoC  Web  site  prior  to 
January  31,  2003. 

ADDRESSES:  Interested  persons  without 
lii'.trnet  access  can  obtain  copies  of  the 
AFV  reports  from  Mauryce  Johnson  at 
U.S.  Department  of  Commerce,  1401 
Constitution  Avenue,  NW..  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
M,,ur\    '        •.::-!.     _!!..    482-8246. 
SUPPLEMENTARY  INFORMATION:  The 

Lnergy  Policy  Act  oi  1992  ttPACT) 
(Pub.  L.  102^86)  requires  that  seventy- 
five  percent  of  all  covered  light-duty 
vehicles  acquired  for  Federal  fleets  in 
FY  1999  and  beyond  be  AFVs. 

Earthjustice.  on  behalf  of  the  Center 
for  Biological  Diversity,  the  Bluewater 


Network,  and  the  Sierra  Club,  brought 
suit  against  eighteen  Federal  agencies, 
including  DoC,  in  the  United  States 
District  Court  for  the  Northern  District 
of  California,  alleging  noncompliance 
with  EPACTs  provisions  regarding 
Federal  fleets.  On  July  26,  2002,  the 
court  ordered  that  the  named  Federal 
agencies  prepare  and  submit  overdue 
reports  to  Congress  outlining  their  AFV 
and  acquisitions  for  FY  1999,  FY  2000, 
and  FY  2001. 

Pursuant  to  court  order,  each  of  the 
eighteen  Federal  agencies  must 
individually  publish  the  availability  of 
their  reports  in  the  Federal  Register  no 
later  than  January  31,  2003. 
Additionally,  the  agencies  must  post 
their  reports  on  their  Web  sites,  again  no 
later  than  January  31,  2003. 

Docs  AFV  reports  for  FY  1999,  FY      . 
2000.  and  FY  2001,  are  currently 
available  at  http://wni\:osec.doc.gov/ 
oas/ fleet. htm. 


\  \ 
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Authority:  Pub.  L.  102-486.  Title  III.  Sec. 
310.  Oct.  24.  1992.  106  Stat.  2874. 

Denise  I..  Wells, 

Aitinii  Dirnrtur  for  Adminislmtn'e  Sttrvici-s. 
|FR  Do<:.  02-.31924  Filed  12-18-02;  8:45  ami 

BILLING  CODE  3510-03-^ 


Dt  PAfUMt  NT  Of   i  OMMt  Hf  E 

Mt/qui'Sl  ';,''   'J.'wm;'m!-i  in-,   ~*  Mpr"^ibP'S 
!ij  bt'fv    >'"  'hi'  (/'"'isiis  A{K!Si)r, 
Comnu!!»'«'  .in  !>i.>   A*fn,  ,)ii  An-.TlCan 
P ;  1  p  i-J  •' I ''■■>' 1 

AGENCY;  Uureau  of  the  Census. 

(ioinmerce. 

ACTION:  Notice  of  request  for 

nominations 


summary:  Pursu.int  to  the  Federal 
Advisory  (iomniittee  Act  (5  United 
States  Code  (U.S.C.)  Appendix  2. 
section  10(a)(b)).  the  Bureau  of  the 
Census  (Census  Bureau)  rei|uesls 
nominations  of  individuals  to  the 
Census  Advisory  Committee  on  the 
African  American  Population.  Three 
seats  on  this  C^ommiftec  currently  are 
vacant.  The  (iensus  Bureau  will 
consider  nominations  received  in 
response  to  this  Rijquest  for 
Nominations,  as  well  as  from  other 
S()urc:t>s.  The  SUPPLEMENTARY 
INFORMATION  .se<:tion  lor  this  notice 
provides  Committee  and  membership 
criteria. 

DATES:  Please  submit  nimiinations  bv 
l.miiarv  21.  200,3. 

ADDRESSES:  Please  submit  nominations 
to  Ms.  |eri  CJreen,  ('hief.  ('ensus 
Advisory  Committees  and  Special 
Populations  Office.  U.S.  Census  Bureau. 
Department  of  Commert:e.  Room  3627. 
Federal  Buildin^  A.  VVashinj^ton.  DC 
2n2:t:i.  or  bv  f,i\  to  (:t()i)  4r>7-H(iOK. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Jeri  Cireen.  Chief.  Census  Advisory 
Conunittees  and  Spi'cial  Populations 
()ffic:e.  at  the  above  address  or  by 
telephone  on  (301)  763-2070. 

SUPPLEMENTARY  INFORMATION:  The 
Coiiuiiittei-  was  cstabiishcd  m 
accordance  with  the  Federal  Advisory 
Committee  Act  (title  5.  U.S.C, 
Appendix  2)  in  1995.  The  following 
provides  information  about  the 
("ommittee.  membership,  and 
nomination  process: 

i[)bi«ctives  and  Duties 

1.  The  (Committee  provides  an 
organized  and  continuing  channel  of 
communication  between  African 
American  conmuinities  and  the  Census 
Bureau.  Committee  members  identify 


useful  strategies  to  reduce  the 
differential  undercount  for  the  African 
American  population  and  on  ways  data 
can  be  disseminated  for  maximum 
usefulness  to  the  African  American 
population. 

2.  The  Committee  draws  upon  its 
experience  with  Census  2000 
procedures,  results  of  decennial 
evaluations,  research  studies,  test 
censuses,  and  other  experiences  to 
provide  advice  and  recommendations 
on  Census  2010  planning,  the  American 
(^immunity  Survey,  and  related 
decennial  programs. 

3.  The  Committee  functions  solely  as 
an  advisory  body  under  the  Federal 
Advisory  Committee  Act. 

4.  The  Committee  reports  to  the 
Director  of  the  Census  Bureau. 

Membership 

1.  Members  are  appointed  by  and 
serve  at  the  discretion  of  the  Secretary 
of  Commerce. 

2.  Members  are  appointed  to  the  nine- 
member  (Committee  for  a  period  of  3 
years.  Committee  members  are  selected 
in  accordance  with  applicable 
Department  of  Commerce  guidelines. 
The  Committee  aims  to  have  a  balanced 
representation,  considering  such  factors 
as  geography,  gender,  expertise,  and 
knowledge  of  census  procedures  and 
activities.  The  C]ommittee  aims  to 
include  members  from  diverse 
backgrounds,  including  State,  local 
gov«!rnments.  academia,  media, 
research,  community-based 
organizations,  and  the  private  sector.  No 
employee  of  the  FcMleral  government  can 
serve  as  a  member  of  the  Committee. 
Meeting  attendance  and  active 
participation  in  the  activities  of  the 
Advisory  Committee  are  essential  for 
sustained  Committee  membership. 

Miscellaneous 

1.  Members  of  the  Committee  serve 
without  compensation,  but  receive 
reimburstmient  for  (Committee-related 
travel  and  lodging  expenses. 

2.  The  (Committee  meets  at  least  once 
a  year,  but  additional  meetings  may  be 
held  as  deem«*d  necessary  by  the  Census 
Director  or  designated  Federal  official. 
All  Committee  meetings  are  open  to  the 
public  in  accordance  with  the  Federal 
Advisory  (Committee  Act. 

Nomination  Information 

1.  Nominations  are  requested  as 
described  above. 

2.  Nominees  should  have  expertise 
and  knowledge  of  the  cultural  patterns 
and  issues  and/or  data  needs  of  their 
African  American  communities.  Such 
knowledge  and  expertise  are  needed  to 
provide  advice  and  recommendations  to 


the  Census  Bureau  on  how  best  to 
enumerate  the  African  American 
population  and  obtain  complete  and 
accurate  data  on  this  population. 
Individuals,  groups,  or  organizations 
may  submit  nominations.  A  summary  of 
the  candidate's  qualifications  (resume  or 
curriculum  vitae)  must  be  included  in 
the  nomination  letter.  Nominees  must 
have  the  ability  to  participate  in 
Advisory  Committee  meetings  and 
tasks.  Besides  Committee  meetings, 
active  participation  may  include 
Committee  assignments  and 
participation  in  conference  calls  and 
working  groups. 

3.  The  Department  of  Commerce  is 
committed  to  equal  opportunity  in  the 
workplace  and  seeks  diverse  Committee 
membership. 

Dated:  thnember  16.  2002. 
Charles  Louis  Kincannon. 

I)in-t  Icii.  Htiri-aii  ol  I  hi-  (Census. 
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DEPARTMENT  OF  COMMFRCE 

Bureau  (j*  the  Census 

Request  tor  Nominations  ot  Members 
To  Serve  on  the  Census  Advisory 
Committee  on  the  American  Indian  and 
A  i  a  s  K ;)  N  ci  t :  v  e  Populations 

AGENCY:  Bureau  of  the  Census. 

{Commerce. 

ACTION:  Notice  of  request  for 
nominations. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (5  United 
States  Code  (U.S.C.)  Appendix  2. 
section  10(a)(b)).  the  Bureau  of  the 
(Census  (Census  Bureau)  requests 
nominations  of  individuals  to  the 
Census  Advisory  Committee  on  the 
American  Indian  and  Alaska  Native 
Populations.  Three  seats  on  this 
Committee  currently  are  vacant.  The 
Census  Bureau  will  consider 
nominations  received  in  response  to  this 
Request  for  Nominations,  as  well  as 
from  other  sources.  The  SUPPLEMENTARY 
INFORMATION  section  for  this  notice 
provides  Committee  and  membership 
criteria. 

DATES:  Please  submit  nominations  by 
January  21.  2003. 

ADDRESSES:  Please  submit  nominations 
tu  Mb.  Jeri  Green.  Chief.  Census 
Advisory  Committees  and  Special 
Populations  Office,  U.S.  Census  Bureau, 
Department  of  Commerce,  Room  3627, 
Federal  Building  3.  Washington.  DC 
20233.  or  bv  fax  to  (301)  457-8608. 
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FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jeri  Green,  Chief.  Census  Advisory 
Committee  and  Special  Populations 
Office,  at  the  above  address  or  by 
telephone  on  (301)  763-2070. 

SUPPLEMENTARY  INFORMATION:  The 
CuuiiiiiUi:i:  ua.s  t  .^l.itjiished  in 
accordance  with  the  Federal  Advisory' 
Committee  Act  (title  5.  U.S.C. 
Appendix  2)  in  1995.  The  following 
provides  information  about  the 
Committee,  membership,  and 
nomination  process: 

( )b|ei  ti\  es  .iiid  Duties 

1.  The  Committee  provides  an 
organized  and  continuing  channel  of 
communication  between  American 
Indian  and  Alaska  Native  communities 
and  the  Census  Bureau.  Committee 
members  identify  useful  strategies  to 
reduce  the  differential  undercount  for 
American  Indian  and  Alaska  Native 
populations  and  on  ways  data  can  be 
disseminated  for  maximum  usefulness 
to  American  Indian  and  Alaska  Native 
populations. 

2.  The  Committee  draws  upon  its 
experience  with  Census  2000 
procedures,  results  of  decennial 
evaluations,  research  studies,  test 
censuses,  and  other  experiences  to 
provide  advice  and  recommendations 
on  Census  2010  planning,  the  American 
Community  Survey  and  related 
decennial  programs. 

3.  The  Committee  functions  solely  as 
an  advisory  body  under  the  Federal 
Advisory  CCommittee  Act. 

4.  The  Committee  reports  to  the 
Director  of  the  Bureau  of  the  Census. 

Nltllll)ei  ship 

1 .  Members  are  appointed  by  and 
serve  at  the  discretion  of  the  Secretary 
of  Commerce. 

2.  Members  are  appointed  to  the  nine- 
member  committee  for  a  period  of  3 
years.  Committee  members  are  selected 
in  accordance  with  applicable 
Department  of  Commerce  guidelines. 
The  Committee  aims  to  have  a  balanced 
representation,  considering  factors  such 
as  geography,  gender,  tribal  diversity, 
expertise,  and  knowledge  of  census 
procedures  and  activities.  The 
Committee  aims  to  include  members 
from  diverse  backgrounds,  including 
State,  local  and  tribal  governments, 
academia.  media,  research,  community- 
based  organizations,  and  the  private 
sector.  No  employee  of  the  Federal 
government  can  ser\'c  as  a  member  of 
the  Committee.  Meeting  attendance  and 
active  participation  in  the  activities  of 
the  Advisory  Committee  are  essential 
for  sustained  committee  membership. 


Miscellaneous 

1 .  Members  of  the  Committee  serve 
without  compensation,  but  receive 
reimbursement  for  committee-related 
travel  and  lodging  expenses. 

2.  The  Committee  meets  at  least  once 
a  year,  but  additional  meetings  may  be 
held  as  deemed  necessary  by  the  Census 
Director  or  designated  federal  official. 
All  Committee  meetings  are  open  to  the 
public  in  accordance  with  the  Federal 

^J^f^\'i*;nr^■  Pnfnni  ittcp   Aft, 

.Nomination  iniormatiun 

1.  Nominations  are  requested  as 
described  above. 

2.  Nominees  should  have  expertise 
and  knowledge  of  the  cultural  patterns 
and  issues  and/or  data  needs  of  their 
American  Indian  and  Alaska  Native 
communities.  Such  knowledge  and 
expertise  are  needed  to  provide  advice 
and  recommendations  to  the  Census 
Bureau  on  how  best  to  enumerate 
American  Indian  and  Alaska  Native 
populations  and  obtain  complete  and 
accurate  data  on  these  populations. 
Individuals,  groups,  or  organizations 
may  submit  nominations.  A  summary  of 
the  candidate's  qualifications  (resume  or 
curriculum  vitae)  must  be  included  in 
the  nomination  letter.  Nominees  must 
have  the  ability  to  participate  in 
Advisory  Committee  meetings  and 
tasks.  Besides  Committee  meetings, 
active  participation  may  include 
Committee  assignments  and 
participation  in  conference  calls  and 
working  groups. 

3.  The  Department  of  Commerce  is 
committed  to  equal  opportunity  in  the 
workplace  and  seeks  diverse  Committee 
membership. 

Dated:  December  16.  2002. 
Charles  Louis  Kincannon, 
Director.  Bureau  of  the  Census. 
IFR  Doc.  02-:n9:<.5  Filed  12-18-02:  8:4.5  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

Hequest  for  Nominations  of  Members 
To  Serve  on  the  Census  Advisory 
Committee  on  the  Asian  Populations 

AGENCY;    iJLiit.aii    </j    liit     V -,  ii.-,L*:-,. 

Commerce. 

ACTION:  Notice  of  request  for 

nominations. 

SUMMARY:  Pursuant  to  the  Federal 

Advisory  Committee  Act  (5  United 
States  Code  (U.S.C.)  Appendix  2, 
Section  10(a)(b)),  the  Bureau  of  the 
Census  (Census  Bureau)  requests 
nominations  of  individuals  to  the 


Census  Advisory  Committee  on  the 
Asian  Populations.  Three  seats  on  this 
Committee  currently  are  vacant.  The 
Census  Bureau  will  consider 
nominations  received  in  response  to  this 
Request  for  Nominations,  as  well  as 
from  other  sources.  The  SUPPLEMENTARY 
INFORMATION  section  for  this  notice 
provides  Committee  and  membership 
criteria. 

DATES:  Please  submit  nominations 
'nnuHrv  21.  2003-r 

ADDRESSES:  Please  submit  nominations 
to  Ms.  Jeri  Green.  Chief.  Census 
Advisory  Committees  and  Special 
Populations  Office.  Bureau  of  the 
Census.  Department  of  Commerce, 
Room  3627.  Federal  Building  3, 
Washington,  DC  20233,  or  by  fax  to 
(301) 457-8608 

FOR  FURTHER  INFORWA'Cs  .  :.' ACT:  Ms. 
Jeri  Green.  Chief.  Census  Advisor>' 
Committee  and  Special  Populations 
Office,  at  the  above  address  or  by 
telephone  on  (301)  763-2070. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  v\'as  established  in 
accordance  with  the  Federal  Advisory* 
Committee  Act  (Title  5.  U.S.C. 
Appendix  2)  in  1995.  The  following 
provides  information  about  the 
Committee,  membership,  and 
nomination  process: 

Objectives  .ml  Hiities 

1.  The  Cummittue  provides  an 
organized  and  continuing  channel  of 
communication  between  Asian 
communities  and  the  Census  Bureau. 

Committee  members  identifx'  useful 
strategies  to  reduce  the  differential 
undercount  for  Asian  populations,  and 
on  ways  data  can  be  disseminated  for 
maximum  usefulness  to  Asian 
populations. 

2.  The  Committee  draws  upon  its 
experience  with  Census  2000 
procedures,  results  of  decennial 
evaluations,  research  studies,  test 
censuses,  and  other  experiences  to 
provide  advice  and  recommendations 
on  Census  2010  planning,  the  American 
(Community  Survey,  and  related 
decennial  programs. 

3.  The  Committee  functions  solely  as 
an  advisory  body  under  the  Federal 
Advisory  CCommittee  Act. 

4.  The  Committee  reports  to  the 
Director  of  the  Bureau  of  the  Census. 

'•■ii  nihership 

1.  Members  are  appointed  by  and 
serve  at  the  discretion  of  the  Secretary 
of  Commerce. 

2.  Members  are  appointed  to  the  nine- 
member  Committee  for  a  period  of  three 
years.  Committee  members  are  selected 
in  accordance  with  applicable 
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Utipartnujiit  ot  l.uminorLe  guitlfline.s. 
The  Committee  aims  to  have  a  balanced 
representation,  considering  such  factors 
as  geography,  gender,  ethnicity, 
expertise,  and  knowledge  of  census 
procedures  and  activities.  The 
Committee  aims  to  inchide  members 
from  diverse  backgrounds,  including 
State,  local  governments,  academia, 
media,  research,  community-based 
organizations,  and  the  private  sector.  No 
employee  of  the  Federal  government  can 
serve  as  a  member  of  the  Committee. 
Meeting  attendance  and  active 
participation  in  the  activities  of  the 
Advisory  Committee  are  essential  for 
sustained  Committee  membership. 

Miscellaneous 

1.  Members  of  the  Committee  serve 
without  compensation,  but  receive 
reimbursement  for  (Committee-related 
travel  and  lodging  expenses. 

2.  The  Committee  meets  at  least  once 
a  year,  but  additional  meetings  may  be 
held  as  deemed  necessary  by  the  Census 
Director  or  designated  federal  official. 
All  CCommittee  meetings  are  open  to  the 
public  in  accordance  with  the  Federal 
Xdvisory  Committee  Act. 

Nomination  Information 

1.  Nominations  are  requested  as 
(le.scribcd  above. 

2.  Nominees  should  have  expertise 
and  knowledge  of  the  cultural  patterns 
and  issues  and/or  data  needs  of  their 
Asian  communities.  Such  knowledge 
and  expertise  are  needed  to  provide 
advice  and  recommendations  to  the 
Census  Bureau  on  how  best  to 
enumerate  Asian  populations  and 
obtain  complete  and  accurate  data  on 
these  populations.  Individuals,  groups 
or  organizations  may  submit 
nominations.  A  summary  of  the 
candidate's  qualifications  (resume  or 
curriculum  vitae)  must  be  included  in 
the  nomination  letter.  Nominees  must 
have  the  ability  to  participate  in 
Advisory  Committee  meetings  and 
tasks.  Besides  Committee  meetings, 
active  participation  may  include 
(Committee  assignments  and 
participation  in  conference  calls  and 
working  groups. 

3.  The  Department  of  Commerce  is 
committed  to  equal  opportunity  in  the 
workplace  and  seeks  diverse  Committee 
membership. 

Dated:  December  16,  2002. 
Charles  Louis  Kincannon, 

Dirfrtor.  Hiircau  of  the  Cfnsus. 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Request  for  Nominations  of  Members 
To  Serve  on  the  Census  Advisory 
Committee  on  the  Hispanic  Population 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  request  for 

nominations. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (5  United 
States  Code  (U.S.C.)  Appendix  2. 
section  10(a)(b)),  the  Bureau  of  the 
Census  (Census  Bureau)  requests 
nominations  of  individuals  to  the 
Census  Advisory  Committee  on  the 
Hispanic  Population.  Four  seats  on  this 
(Committee  currently  are  vacant.  The 
Census  Bureau  will  consider 
nominations  received  in  response  to  this 
Request  for  Nominations,  as  well  as 
from  other  sources.  The  SUPPLEMENTARY 
INFORMATION  section  for  this  notice 
provides  Committee  and  membership 
criteria. 

DATES:  Please  submit  nominations  by 
[anuary  21,2003. 

ADDRESSES:  Please  submit  nominations 
to  Ms  leri  Green,  Chief,  Census 
Advisory  Committees  and  Special 
Populations  Office,  Bureau  of  the 
Census,  Department  of  Commerce, 
Room  3627,  Federal  Building  3, 
Washington,  DC  20233,  or  by  fax  to 
(301)457-8608 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
jeri  (.recn.  Chief,  l.uuius  .\clvisory 
Committee  and  Special  Populations 
Office,  at  the  above  address  or  by 
telephone  nn  (Wl)  7P3-2070. 
SUPPLEMt'-A'  •    Nf    hmation:  The 
(Commitu.'L'  was  estaoiiined  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (title  5,  United  States 
Code  (U.S.C),  Appendix  2)  in  1995.  The 
following  provides  information  about 
the  Committee,  membership,  and 
nf)minatiori  prm  .»,v. 

Objectives  ami  DuIhn 

1.  The  Committee  provides  an 
organized  and  continuing  channel  of 
communication  between  Hispanic 
communities  and  the  Census  Bureau. 
(Committee  members  identify  useful 
strategies  to  reduce  the  differential 
undercount  for  the  Hispanic  population 
and  on  ways  data  can  be  disseminated 
for  maximum  usefulness  to  the  Hispanic 
population. 

2.  The  Committee  draws  upon  its 
experience  with  Census  200() 
procedures,  results  of  decennial 
evaluations,  research  studies,  test 
censuses,  and  other  experiences  to 


pru\  ide  advice  and  recommendations 
on  Census  2010  planning,  the  American 
Community  Survey,  and  related 
decennial  programs. 

3.  The  Committee  functions  solely  as 
an  advisory  body  under  the  Federal 
Advisory  (iCommittee  Act. 

4.  The  Committee  reports  to  the 
Director  of  the  Bureau  of  the  Census. 

Membership 

1.  Members  are  appointed  by  and 
serve  at  the  discretion  of  the  Secretary 
of  Commerce. 

2.  Members  are  appointed  to  the  nine- 
member  Committee  for  a  period  of  thrc»e 
years.  Committee  members  are  selected 
in  accordance  with  applicable 
Department  of  Commerce  guidelines. 
The  Committee  aims  to  have  a  balanced 
representation,  considering  such  factors 
as  geography,  gender,  ethnicity, 
expertise,  and  knowledge  of  census 
procedures  and  activities.  The 
Committee  aims  to  include  members 
from  diverse  backgrounds,  including 
State,  local  governments,  academia, 
media,  research,  community-based 
organizations,  and  the  private  sector.  No 
employee  of  the  Federal  government  can 
serve  as  a  member  of  the  Committee. 
Meeting  attendance  and  active 
participation  in  the  activities  of  the 
Advisory  Committee  are  essential  for 
sustained  committee  membership. 

Miscpll.int'iuis 

1 .  Mfiiii)fi>  of  the  Committee  serve 
without  compensation,  but  receive 
reimbursement  for  Committee-related 
travel  and  lodging  expenses. 

2.  The  Committee  meets  at  least  once 
a  year,  but  additional  meetings  may  be 
held  as  deemed  necessary  by  the  Census 
Director  or  designated  Federal  official. 
All  Committee  meetings  are  open  to  the 
public  in  accordance  with  the  Federal 
Advisory  Committee  Act. 

\um  in.itmn  liitin  in.itiiin 

1.  .Nonunauuiib  are  requested  as 
described  above. 

2.  Nominees  should  have  expertise 
and  knowledge  of  the  cultural  patterns 
and  issues  and/or  data  needs  of  their 
Hispanic  communities.  Such  knowledge 
and  expertise  are  needed  to  provide 
advice  and  recommendations  to  the 
Census  Bureau  on  how  best  to 
enumerate  the  Hispanic  population  and 
obtain  complete  and  accurate  data  on 
this  population.  Individuals,  groups  or 
organizations  may  submit  nominations. 
A  summary  of  the  candidate's 
qualifications  (resume  or  curriculum 
vitae)  must  be  included  in  the 
nomination  letter.  Nominees  must  have 
the  ability  to  participate  in  Advisory- 
Committee  meetings  and  tasks.  Besides 
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Committee  meetings,  active 
peuiicipation  may  include  Committee 
assignments  and  participation  in 
conference  calls  and  working  groups. 

3.  The  Department  of  Commerce  is 
committed  to  equal  opportunity  in  the 
workplace  and  seeks  diverse  Committee 
membership. 

Dated:  December  16.  2002. 
Charles  Louis  Kincannon, 
Director.  Bureau  of  the  Census. 
|FR  Doc.  02-31937  Filed  12-18-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

Request  for  Nominations  of  Members 
To  Serve  on  the  Census  Advisory 
Committee  on  the  Native  Hawaiian  and 
Other  Pacific  Islander  Populations 

agency:  Bureau  of  the  Census, 

Commerce. 

action:  Notice  of  request  for 

nuiuinations. 

SUMMARY:  Pursuant  to  the  Federal 
\ii\  isiiiN  Committee  Act  (5  United 
States  Code  (U.S.C.)  Appendix  2, 
section  10(a)(b)),  the  Bureau  of  the 
Census  (Census  Bureau)  requests 
nominations  of  individuals  to  the 
Census  Advisory  Committee  on  the 
Native  Hawaiian  and  Other  Pacific 
Islander  Populations.  One  seat  on  this 
Committee  currently  is  vacant.  The 
Census  Bureau  will  consider 
nominations  received  in  response  to  this 
Request  for  Nominations,  as  well  as 
from  other  sources.  The  supplementary 
INFORMATION  section  for  thus  nutiLt; 
pruvuit's  Committee  and  membership 
criteria. 

DATES:  Please  submit  nominations  by 

lanuan,-  21.  2003. 

ADDRESSES:  ['lease  submit  nominations 
to  Ms.  Jeri  Green,  Chief,  Census 
Advisory  Committees  and  Special 
Populations  Office,  Bureau  of  the 
Census,  Department  of  Commerce, 
Room  3627,  Federal  Building  3, 
Washington,  DC  20233,  or  by  fax  to 
'-?ni^  4'^''-flfiOR 

FOR  FURTHER  INFORMATION  CONTACT:  .Ms 
Jeri  Green,  Chief,  Census  Advisory 
Committee  and  Special  Populations 
Office,  at  the  above  address  or  by 
telephone  on  (301)  763-2070. 

SUPPLEMENTARY  INFORMATION:  The 
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accordance  with  the  Federal  Advisory 
Committee  Act  (title  5,  U.S.C, 
Appendix  2)  in  1995.  The  following 
provides  information  about  the 


Committee,  membership,  and 
nomination  process: 

Objectives  and  Duties 

1.  The  Committee  provides  an 
organized  and  continuing  channel  of 
communication  between  Native 
Hawaiian  and  Other  Pacific  Islander 
communities  and  the  Census  Bureau. 
Committee  members  identify  useful 
strategies  to  reduce  the  differential 
undercount  for  the  population,  and  on 
ways  data  can  be  disseminated  for 
maximum  usefulness  to  the  Native 
Hawaiian  and  Other  Pacific  Islander 
Populations. 

2.  The  Committee  draws  upon  its 
experience  with  Census  2000 
procedures,  results  of  decennial 
evaluations,  research  studies,  test 
censuses,  and  other  experiences  to 
provide  advice  and  recommendations 
on  Census  2010  planning,  the  American 
Community  Survey,  and  related 
decennial  programs. 

3.  The  Committee  functions  solely  as 
an  advisory  body  under  the  Federal 
Advisory  (ICommittee  Act. 

4.  The  Committee  reports  to  the 
Director  of  the  Bureau  of  the  Census. 

Membership 

1.  Members  are  appointed  by  and 
serve  at  the  discretion  of  the  Secretary 
of  Commerce. 

2.  Members  are  appointed  to  the  nine- 
member  Committee  for  a  period  of  three 
years.  Committee  members  are  selected 
in  accordance  with  applicable 
Department  of  Commerce  guidelines. 
The  Committee  aims  to  have  a  balanced 
representation,  considering  factors  such 
as  geography,  gender,  ethnicity, 
expertise,  and  knowledge  of  census 
procedures  and  activities.  The 
Committee  aims  to  include  members 
from  diverse  backgrounds,  including 
State,  local  governments,  academia. 
media,  research,  community-based 
organizations,  and  the  private  sector.  No 
employee  of  the  Federal  government  can 
serve  as  a  member  of  the  Committee. 
Meeting  attendance  and  active 
participation  in  the  activities  of  the 
Advisorv'  Committee  are  essential  for 
sustdiiu'ti  Committee  membership. 

Miscellaneous 

1    MtTiitHT.s  u{  ttie  Committee  serve 
with'Ut  (   impensation,  but  receive 
reimhiirs<'!;,.'nt  or  Committee-related 
travel  and  ludging  expenses. 

2.  The  Committee  meets  at  least  once 
a  year,  but  additional  meetings  may  be 
held  as  deemed  necessary  by  the  Census 
Director  or  designated  Federal  official. 
All  Committee  meetings  are  open  to  the 
public  in  accordance  with  the  Federal 
Advisory  Committee  Act. 


Nomination  Information 

1.  Nominations  are  requested  as 
described  above. 

2.  Nominees  should  have  expertise 
and  knowledge  of  the  cultural  patterns 
and  issues  and/or  data  needs  of  Native 
Hawaiian  and  Other  Pacific  Islander 
communities.  Such  knowledge  and 
expertise  are  needed  to  provide  advice 
and  recommendations  to  the  Census 
Bureau  on  how  best  to  enumerate  the 
Native  Hawaiian  and  Other  Pacific 
Islander  Population  and  obtain 
complete  and  accurate  data  on  this 
population.  Individuals,  groups  or 
organizations  may  submit  nominations. 
A  summar>'  of  the  candidate's 
qualifications  (resume  or  curriculum 
vitae)  must  be  included  in  the 
nomination  letter.  Nominees  must  have 
the  ability  to  participate  in  Advisory 
Committee  meetings  and  tasks.  Besides 
Committee  meetings,  active 
participation  may  include  Committee 
assignments  and  participation  in 
conference  calls  and  working  groups. 

3.  The  Department  of  Commerce  is 
committed  to  equal  opportunity  in  the 
workplace  and  seeks  diverse  Committee 
membership. 

Dated:  December  16,  2002. 
Charles  Louis  Kincannon. 
Director.  Bureau  of  the  Census. 
,,  P  r^^      "2-31938  Filed  12-18-02:  8:45  am] 
BILLING  CODE  9810-07-f 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

•A-4 12-803] 

Industrial  Nitrocellulose  From  the 
United  Kingdom.  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  On  August  12,  2002,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary- 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on 
industrial  nitrocellulose  (INC)  from  the 
United  Kingdom  (67  FR  52447).  This 
review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise 
(Imperial  Chemical  Industries,  PLC). 
The  period  of  review  (POR)  is  July  1. 
2000,  through  June  30,  2001, 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculation. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margin  for 
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the  reviewed  firm  is  listed  below  in  the 
section  entitled  "Final  Results  of 

Review  ■■ 

EFFECTIVE  DATE:  |)e(  ember  IM.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Smith  or  Michele  Mire.  Office 
of  AD/CVD  Enforcement.  Office  4. 
CIroup  II.  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  (^(jmmerce.  14th 
Street  and  Constitution  Avenue.  NW., 
VVashinston,  DC  20230;  telephone  (202) 
4H2-5193  or  (2(J2)  482-4711. 
nvspectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  are  to  the  Tariff  Act  of  1930, 
as  amended  (the  Act).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  Part  351  (2001). 

Background 

On  August  12.  2002.  the  Department 
published  in  the  Federal  Register  the 

preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  INC  from  the  United  Kingdom.  See 
Industrial  Nitroct^llulose  from  thf 
United  Kintidom:  Notice  of  Preliminary- 
Results  of  Antidumping  Duty 
Administrative  Heview.  67  FR  52447 
(August  12.  2002). 

In  response  to  the  Department's 
invitation  to  (  "iiiment  on  the 
preliminary  results  of  this  review, 
imperial  Chemical  Industries,  PLC  (ICI 


or  respondent)  filed  its  case  brief  on 
November  13,  2002.  Green  Tree 
("hemical  Technologies.  Inc.  (Green  Tree 
or  petitioner)  filed  its  rebuttal  brief  on 
November  18,  2002. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  INC  from  the  United 
Kingdom.  INC  is  a  dry.  white 
amorphous  synthetic  chemical  with  a 
nitrogen  conttmt  between  10.8  and  12.2 
percent,  and  is  produced  from  the 
reaction  of  cellulose  with  nitric  acid. 
IN(;  is  used  as  a  film-former  in  coatings, 
lacquers,  furniture  finishes,  and  printing 
inks.  The  scope  of  this  order  does  not 
include  explosive  grade  nitrocellulose, 
which  has  a  nitrogen  content  of  greater 
than  12.2  percent. 

INC  is  currently  classified  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  item  number 
3912.20.0000.  While  the  HTS 
classification  number  is  provided  for 
convenience  and  Customs  purposes,  the 
written  description  remains  dispositive 
as  to  the  scope  of  the  product  coverage. 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  the  information 
submitted  by  the  respondent  for  use  in 
our  final  results.  We  used  standard 
verification  procedures  including 
examination  of  relevant  accounting  and 
production  records,  and  original  source 
documents  provided  by  the  respondent. 


Analvsii  ul  (..unuiiuiiLs  Ki;t.t-i\i;d 

The  issue  raided  in  the  case  and 
rebuttal  briefs  submitted  by  parties  to 
this  administrative  review  is  addressed 
in  the  "Issues  and  Decision 
Memorandum"  [Decision 
Memorandum]  from  Bernard  T.  Carreau, 
Deputy  Assistant  Secretary  for  Import 
Administration,  to  Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration,  dated  December  10. 
2002.  which  is  hereby  adopted  by  this 
notice.  This  issue  is  identified  in  the 
attached  appendix  to  this  notice.  Parties 
can  find  a  complete  discussion  of  the 
issue  raised  in  this  review  and  the 
corresponding  recommendation  in  this 
public  memorandum,  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099, 
of  the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identir  .il  in  i  imteni 

Qhanges  Since  the  Prelimmdix  Kesulis 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
in  the  margin  calculation.  These 
changes  are  discussed  in  the  relevant 
sections  of  the  Decision  Memorandum. 

Final  Rcsnltv  nf  Rc\  it'v\ 

We  Uf  teruuiie  tudt  uie  lullowing 
weighted-average  percentage  margin 
exists  for  the  period  fuly  1.  2000. 
through  June  30.  2001: 


Manufacturer/exporter 


Weighted-aver- 
age percent 
margin 


Imperial  Chemical  Industries.  PLC 


3.06  percent. 


\ssessment 

The  Department  will  determine,  and 
the  ('ustoms  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1).  we  have  calculated  an 
importer-specific  assessment  rate  for 
merchandise  subject  to  this  review.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
CUistoms  Service  within  15  days  of 
publication  of  these  final  results  of 
review.  We  will  direct  the  Customs 
Service  to  assess  the  resulting 
assessment  rates  against  the  entered 
customs  values  of  the  subject 
merchandise  on  each  of  the  importer's 
entries  during  the  review  period. 


Cash  Deposit  Requin   ih  ni- 

The  following  casii  ileposit 
requirements  will  be  effective  for  all 
shipments  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  this  notice  of  final 
results  of  administrative  review,  as 
provided  by  section  751(a)(1)  of  the  Act: 
(l)  The  cash  deposit  rate  for  the 
reviewed  company  will  be  that  rate 
established  in  the  final  results  of  this 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is. 


the  cash  deposit  rate  will  be  the  rate 
established  in  the  most  recent  final 
results  for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  11.13 
percent,  the  "all-others"  rate  established 
in  the  LTFV  investigation  (55  FR  21055. 
May  22,  1990). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of 
administrative  review  for  a  subsequent 

revipw  period 

Ni'l  itii  <i!iiiii  III  liujiiii  In  s 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 


Federal  Register    \' 
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prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 


\.lr 


sfrative  Protective  Orders 


i  ins  imlice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APOs) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  an  APO  in 
accordance  with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  liie  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

This  administrative  review  and  notice 
are  issued  and  published  in  accordante 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act. 

Daled:  De(  ember  10.  2002. 
i  dryer  Shirzad, 
Assiitant  Secretary  for  Import 

.■\dministration 

Appendix — Issue  in  Dt'(  ision 
Mf'morandum 

1,  Whether  the  Department  Should 
Calculate  the  Net  Interest  Expense  Ratio 
Based  on  the  Fiscal  Year  Financial 
Statements  of  the  Subsidiary.  Nobel's 
Explosives  Company.  Ltd.  (NEC),  rather  than 
the  Fi.scal  Year  Consolidated  Financial 
Statements  of  the  Parent,  Imperial  Chemical 
Industries,  PLC  (ICl). 

|FR  Doc.  02-.n97.5  Filed  12-18-02:  8:45  am) 
BILUNG  CODE  351(H}S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301).  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 


Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  Suite  4100W,  U.S.  Department  of 
Commerce,  Franklin  Court  Building, 
1099  14th  Street,  NW.,  Washington,  DC. 

Docket  Number:  02-047.  Applicant: 
National  Institutes  of  Health,  NIAMS/ 
LSBR.  50  South  Drive.  Building  50. 
Room  1517,  Bethesda,  MD  20892-8025. 
Instrument:  Electron  Microscope.  Model 
Tecnai  12  TWIN.  Manufacturer:  FEl 
Company.  The  Netherlands.  Intended 
Use:  The  instrument  is  intended  to  be 
used  to  study  retroviruses  such  as  HIV 
(human  immunodeficiency  virus — the 
AIDS  pathogen)  and  herpesviruses,  such 
as  herpes  simplex  type  1.  By  comparing 
tomograms  of  different  individual 
particles,  their  variability  in  populations 
and  their  conserved  features  will  be 
systemically  characterized.  Also,  the 
instrument  will  be  used  to  characterize 
the  infection  process  whereby  these 
viruses  recognize,  attach  to,  and  enter 
susceptible  cells.  The  viruses  will  be 
allowed  to  infect  cultured  cells,  which 
will  then  be  embedded,  sectioned  and 
visualized  by  tomography.  Application 
accepted  by  Commissioner  of  Customs: 
November  19.  2002. 

Docket  Number:  02-048.  Applicant: 
National  Institutes  of  Health,  National 
Institute  of  Mental  Health,  Division  of 
Intramural  Research.  Molecular  Imaging 
Branch.  PET  Radiopharmaceutical 
Sciences  Section.  10  Center  Drive. 
Building  10.  Room  B3C346A.  Bethesda. 
MD  20892-0135.  Instrument:  (2)  each 
Multi-Tasking  Radiosynthesis  Devices 
with  Accessories.  Manufacturer: 
Synthia  Lab  System  Sweden  AB. 
Sweden.  Intended  Use:  The  instruments 
are  intended  to  be  used  in  a 
radiochemistr>'  laboratory  for  the 
synthesis  of  radiolabeled  drugs,  which 
will  be  evaluated  as  probes  of  the 
chemistry  of  the  living  human  and 
nonhuman  primate  brain.  The  synthesis 
involves  use  of  high  levels  of 
radioactivity  (up  to  1.000  mCi).  with 
gamma  emission  of  high  energy  and 
high  penetration.  The  instruments  will 
operate  the  chemical  synthesis  devices 
without  direct  human  contact  and  will, 
therefore,  decrease  radiation  exposure  to 
the  workers.  Application  accepted  by 
Commissioner  of  Customs:  November 
22.  2002. 

Docket  Number:  02-049.  Applicant: 
Howard  Hughes  Medical  Institute, 
Center  for  Neural  Science,  New  York 
University,  4  Washington  Place,  Room 
809,  New' York.  NY  10003.  Instrument: 
Multisync  Clinton  Monoray  monitor 
and  FE-1  Goggles.  Manufacturer: 
Cambridge  Research  Systems  Ltd., 
United  Kingdom.  Intended  L^se.  The 
instruments  are  intended  to  be  used  to 


study  stereoscopic  vision  in  non-human 
primates.  Behavioral  measurements  will 
be  made  of  the  animals'  ability  to 
achieve  stereoscopic  depth  perception. 
The  animals  will  be  trained  to  indicate 
stimulus  quality  based  on  their 
binocular  visual  status.  The  studies  are 
designed  to  define  the  degree  of 
binocular  function  that  is  required  for 
stereoscopic  vision.  The  information 
will  be  important  in  future  management 
of  visual  disorders  in  humans. 
Application  accepted  by  Commissioner 
of  Customs:  November  26.  2002. 

Gerald  A.  Zerdy. 

Program  Manager.  Statuton'  Import  Programs 

Staff 

|FR  Do(  .  02-.')1974  Filed  12-18-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Internationa!  Traoe  Administ'ation 

Ohio  State  University  et  ai   Notice  c* 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  o*  Electron 
Microscopes 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897:  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  Suite 
4100W.  Franklin  Court  Building,  U.S. 
Department  of  Commerce.  1099  14th 
Street,  NW..  Washington.  DC. 

Docket  Number:  02-041 .  Applicant: 
Ohio  State  University,  Columbus,  OH 
43210.  Instrument:  Electron  Microscope, 
Model  Tecnai  F20  S-TWIN. 
Manufacturer:  FEI  Company.  The 
Netherlands.  Intended  Use:  See  notice  at 
67  FR  64096.  October  17.  2002.  Order 
Date:  March  16.  2001. 

Docket  Number:  02-044.  Applicant: 
Dartmouth  College.  Hanover.  NH  03755. 
Instrument:  Electron  Microscope,  Model 
[EM-IOIO.  Manufacturer:  lEOL  Ltd., 
Japan.  Intended  Use:  See  notice  at  67  FR 
70406,  November  22.  2002.  Order  Date: 
lune  25,  2002. 

Docket  Number:  02-045.  Applicant: 
University  of  Vermont.  Burlington.  VT 
05405.  Instrument:  Electron  Microscope, 
Model  Tecnai  12  TWIN;  Manufacturer: 
FEl  Company,  The  Netherlands. 
Intended  Use:  See  notice  at  67  FR 
64097,  October  17.  2002.  Order  Date: 
December  27.  2001. 

Docket  Number:  02-046.  Applicant: 
Brandeis  University.  Instrument: 
Electron  Microscope,  Model  Tecnai  F30 
TWIN.  Manufacturer:  FEI  Company, 
The  Netherlands.  Intended  Use:  See 
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notice  at  67  KK  704Ut).  November  22, 
2002.  Order  Date:  July  31.  2002. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  u.sed, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM.  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  each  instrument. 

(ierald  A.  Zerdy. 

Program  Manager.  Utaliitorv  Import  Programs 

Staff. 

|FR  Doc.  02-3197.3  Filed  12-18-02:  8:45  am] 

BILUNG  CODE  3510-OS-P 


[)EPAF-!TMtNT  .Of   COMMERCF 

Interrs.Uion.ii   Tr.ult'  Aclministr.'itio'i 

Notice  of  Alloccilion  of  Tjnfl  R,)te 
Quotas  on  the  Irnpor!  ot  Cerlain 
Worsted  Wool  F.ibncs  for  Calendar 
Year  2003 

AGENCY:  Department  of  Commerce. 
International  Trade  Administration. 
action:  Notice  of  allocation  of  2003 
WDrsicil  wool  fabric  tariff  rate  quota. 


summahy:  The  Department  of  Commerce 
(Department)  has  determined  the 
allocation  for  calendar  year  2003  of 
imports  of  certain  worsted  wool  fabrics 
under  tariff  rate  quotas  established  by 
Title  V  of  the  Trade  and  Development 
Act  of  2000  as  amended  by  the  Trade 
Act  of  2002.  The  companies  that  are 
being  provided  an  allocation  are  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sergio  Boteru,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4058 
SUPPLEMENTARY  INFORMATION: 

H.ii  kt;i  (11111(1 

Title  V  of  the  Trade  and  Development 
Act  of  2000  (The  Act)  as  amended  by 
the  Trade  Act  of  2002  creates  two  tariff 
rate  quotas,  providing  for  temporary 
reductions  in  the  import  duties  on  two 
categories  of  worsted  wool  fabrics 
suitable  for  use  in  making  suits,  suit- 
type  jackets,  or  trousers.  For  worsted 
wool  fabric  with  average  fiber  diameters 
greater  than  18.5  microns  (Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  heading  9902.51.11).  the 


reduction  in  duty  is  limited  to  4,500.000 
square  meters  per  year.  For  worsted 
wool  fabric  with  average  fiber  diameters 
of  18.5  microns  or  less  (HTS  heading 
9902.51.12).  the  reduction  is  limited  to 
3.500,000  square  meters  per  year.  The 
Act  requires  the  President  to  ensure  that 
such  fabrics  are  fairly  allocated  to 
persons  (including  firms,  corporations, 
or  other  legal  entities)  who  cut  and  sew 
men's  and  boys'  worsted  wool  suits  and 
suit-like  jackets  and  trousers  in  the 
United  States  and  who  apply  for  an 
allocation  based  on  the  amount  of  such 
suits  cut  and  sewn  during  the  prior 
calendar  year.  Presidential  Proclamation 
7383.  of  December  1.  2000,  authorized 
the  Secretary  of  Commerce  to  allocate 
the  quantity  of  worsted  wool  fabric 
imports  under  the  tariff  rate  quotas.  On 
lanuary  22,  2001  the  Department 
published  regulations  establishing 
procedures  for  applying  for.  and 
determining,  such  allocations.  66  FR 
6459.  15  CFR  335. 

On  August  28.  2002.  the  Department 
published  a  notice  soliciting 
applications  for  an  allocation  of  the 
2003  tariff  rate  quotas  with  a  closing 
date  of  September  27.  2002.  The 
Department  received  timely 
applications  for  the  HTS  9902.51.11 
tariff  rate  quota  from  15  firms.  The 
Department  received  timely 
applications  for  the  HTS  9902.51.12 
tariff  rate  quota  from  14  firms.  All 
applicants  were  determined  eligible  for 
an  allocation. 

Most  applicants  submitted  data  on  a 
business  confidential  basis.  As 
allocations  to  firms  were  determined  on 
the  basis  of  this  data,  the  Department 
considers  individual  firm  allocations  to 
be  business  confidential 
Firms  That  Received  Aiiociiiuns 

1.  HTS  9902.51.11.  FABRICS,  OF  WOR- 
STED WOOL.  WITH  AVERAGE  FIBER  DIAME 
TER  GREATER  THAN  18.5  MICRON.  CER- 
TIFIED BY  THE  IMPORTER  AS  SUITABLE 
FOR  USE  IN  MAKING  SUITS.  SUIT-TYPE 
JACKETS,  OR  TROUSERS  (PROVIDED  FOR 
IN  SUBHEADING  5112.11.60  AND 
5112.19  95) 
Amount  allocated  4.500.000  square  meters 

Companies  Receiving  AllocatKXi 
Anriencan  Fashion,  IrK  -Chula  Vista.  CA 
Bowdon  Manufaclunng  Co    Inc-Bowdon.  GA 
Calvin  Clothir>g  Company  Inc  -Scranton.  PA 
Coftotn  Ltd  -Ashland  KY 
Hartmarx  Corporation-Chicago  IL 
Hartz  &  Company  Inc  -Fredenck  MD 
Hugo  Boss  Cleveland   Inc-CtevelarxJ  TN 
JA  Apparel  Corp    New  YorV.  NY 
John  H  Daniel  Co  -Knoxville.  TN 
Maier  Brands  Company  Inc  -Harwver   PA 
Saint  Laurie  Ltd-  New  York  NY 
Sewell  Clothing  Company.  Inc  -Bremen  GA 
Southwick  CkDthing  LLC  -Lawrence  MA 
Toluca  Garment  Company-Toluca.  IL 
Tt>e  Tcxn  James  Co  -Franklin,  TN 


2.  HTS  9902.51.12.  FABRICS.  OF  WOR- 
STED WOOL.  WITH  AVERAGE  FIBER  DIAME- 
TER OF  18.5  MICRON  OR  LESS,  CERTIFIED 
BY  THE  IMPORTER  AS  SUITABLE  FOR  USE 
IN  MAKING  SUITS.  SUIT-TYPE  JACKETS.  OR 
TROUSERS  (PROVIDED  FOR  IN  SUB- 
HEADING 5112.11.30  AND  5112.19.60) 
Amount  alkxated  3.500  000  square  meters 

Companies  Receiving  Allocation 
American  Fashion,  Inc  -Chula  Vista.  CA 
Brooks  Brothers -New  York  NY 
Hartmarx  Corporation-Chicago  IL 
Hartz  &  Company.  Inc  -Frederick,  MD 
Hugo  Boss  Cleveland,  Inc  -Cleveland.  TN 
JA  Appawl  Corp  -New  York  NY 
John  H   Daniel  Co  -Knoxville,  TN 
Majer  Brands  Company.  Inc  -Hanover,  PA 
Martin  Greenlield--Brooktyn,  NY 
Saint  Laune  Lid -New  York,  NY 
Sewell  Clothing  Company,  Inc  -Bremen.  GA 
Southwick  Ctothing  LLC   -Lawrence.  MA 
Totuca  Garaient  Compan-Toluca,  IL 
The  Tom  James  Co  -Franklin,  TN 

Dated:  IJet  ember  13.  2002. 

fames  C.  Leonard  III, 

Depiitv  Assistant  Sfcretan'  for  Textiles, 

Apparel  and  Consumer  Goods  Industries, 

Department  of  Commerce. 

IFR  [>«  02-310.39  Filed  12-18-02:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

[I  D    M  1202AJ 

Taking  and  Importing  Marine 
Mammals   Taking  Marine 
Mammalslncidental  to  Construction 
and  Op>eration  of  Oftshore  Oil  and  Gas 
Facilities  m  tfie  Beaufort  Sea  * 

AGENCY.  .'-.<iii..ii,ii  Mrtfine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Tommerce. 

ACTION:  Notice  of  issuance  of  a  letter  of 

authorization. 

summary:  In  accordance  with  the 
Mai  ill.  Mammal  Protection  Act 
(MMPA),  as  amended,  and 
implementing  regulations,  notification 
is  hereby  given  that  a  letter  of 
authorization  (LOA)  to  take  a  small 
number  of  marine  mammals  incidental 
to  the  production  of  offshore  oil  and  gas 
at  the  Northstar  development  in  the 
Beaufort  Sea  off  Alaska  has  been  issued 
to  BP  Exploration  (Alaska).  Anchorage, 
AK  (BPXA) 

DATES:  This  LOA  is  effective  from 
December  9,  2002.  until  December  9. 
2003. 

ADDRESSES:  A  copy  of  BPXAs  letter 
r  :  lie  LOA  may  be  obtained  by 
writing  to  the  Office  of  Protected 
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Resources,  NMFS.  1315  East-West 
Highway,  Silver  Spring.  MD  20910,  or 
by  telephoning  one  of  the  contacts  listed 
hnrf 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead  (301)  713- 
2055.  ext.  128,  or  Bradley  Smith  (907) 
271-5006. 

SUPPLEMENTARY  INFORMATION:  Section 
iUlidMOjiA;  ui  tht  MMPA  (16  U.S.C. 
1361  et  seq.)  directs  NMFS  to  allow,  on 
request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region,  if  certain  findings 
are  made  by  NMFS  and  regulations  are 
issued.  Under  the  MMPA.  the  term 
"taking"  means  to  harass,  hunt,  capture. 
or  kill  or  to  attempt  to  harass,  hunt, 
capture  or  kill  marine 
mammals. Permission  may  be  granted  for 
periods  up  to  5  years  if  NMFS  finds, 
after  notification  and  opportunity  for 
public  comment,  that  the  taking  will 
have  a  negligible  impact  on  the  species 
or  stock(s)  of  marine  mammals,  will  not 
have  an  unmitigable  adverse  impact  on 
the  availability  of  the  species  or  stock(s) 
of  marine  mammals  for  subsistence 
uses,  and  if  regulations  are  prescribed 
setting  forth  the  permissible  methods  of 
taking  and  the  requirements  pertaining 
to  the  monitoring  and  reporting  of  such 
taking.  Regulations  governing  the  taking 
of  marine  mammals  incidental  to 
construction  and  operation  of  the 
offshore  oil  and  gas  facility  at  Northstar 
in  the  Beaufort  Sea  were  published  and 
made  effective  on  May  25.  2000  (65  FR 
34014),  and  remain  in  effect  until  May 
25, 2005 

Summary  o(  Request 

On  September  25.  2002.  NMFS 
received  a  request  from  BPXA  for  a 
renewal  of  an  LOA  issued  on  September 
28.  2000  (65  FR  58265)  and  reissued  on 
December  14.  2001  (66  FR  65923, 
December  21.  2001).  for  the  taking  of 
marine  mammals  incidental  to  oil 
production  operations  at  Northstar, 
under  section  101(a)(5)(A)  of  the 
MMPA.  This  request  contained 
information  in  compliance  with  50  CFR 
216.209.  which  updated  information 
provided  in  BPXA's  original  application 
for  takings  incidental  to  construction 
and  operations  at  Northstar.  The  current 
LOA  for  the  taking  of  marine  mammals 
incidental  to  oil  production  at  the 
Northstar  facility  will  expire  on 
November  30.  2002. 

Impacts  on  marine  mammals  may 
occur  through  noise  from  barge, 
helicopter  traffic,  drilling,  and  other 
noise  sources  on  the  platform.  Impacts 


may  also  result  if  there  is  an  oil  spill 
resulting  from  production.  While  noise 
impacts  on  marine  mammals  will  be 
low  (this  structure  will  make  less  noise 
than  standard  jack-up  rigs,  the  concrete 
island  drilling  structure,  or  seismic 
activity),  bowhead  whales  will  likely 
hear  the  noise  at  distances  up  to  10  km 
(6.2  mi)  from  the  island.  In  addition, 
there  may  be  some  harassment,  injury, 
or  mortality  of  ringed  seals  during  ice 
road  construction.  Noise  impacts  may 
result  in  the  harassment  of 
approximately  215  bowheads,  5  gray 
whales  and  15  beluga  whales.  Year- 
round  operations  at  Northstar  may 
result  in  the  harassment  of  up  to 
approximately  95  ringed  seals  and  1 
bearded  seal  being  harassed  and  the 
incidental  mortality  of  up  to  5  ringed 
seal  pups. 

As  oil  spills  are  highly  unlikely, 
impacts  on  marine  mammals  from  an  oil 
spill  are  also  unlikely  to  take  place. 
However,  in  order  to  mitigate  the 
potential  for  impacts  on  bowheads  and 
the  subsistence  use  of  bowheads,  BPXA 
has  confirmed  to  NMFS  that  it  will  not 
drill  into  oil-bearing  strata  during 
periods  of  open  water  or  broken  ice, 
essentially  the  time  period  between  June 
13  and  ending  with  the  presence  of  18 
inches  of  continuous  ice  cover  for  one- 
half  mile  in  all  directions.  This 
mitigation  is  due  to  the  present  lack  of 
adequate  ability  to  clean  up  after  an  oil 
spill  has  occurred.  Additional 
mitigation  has  been  proposed  by  BPXA 
to  the  North  Slope  Borough  native 
community  to  ensure  that,  in  the  event 
that  an  oil  spill  did  occur,  it  would  not 
have  an  unmitigable  adverse  impact  on 
the  subsistence  use  of  the  bowhead 
whale. 

National  Environmental  Policy  Act 

|\EPA) 

In  accordance  with  section  6.01  of  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  Administrative 
Order  216-6  (Environmental  Review 
Procedures  for  Implementing  the 
National  Environmental  Policy  Act  , 
May  20,  1999),  NMFS  has  analyzed  both 
the  context  and  intensity  of  this  action 
and  determined,  based  on  a 
programmatic  NEPA  assessment 
conducted  on  the  impact  of  NMFS' 
rulemaking  for  the  issuance  of  IHAs  (61 
FR  15884;  April  10,  1996);  the  Corps  of 
Engineers'  1998  Final  Environmental 
Impact  Statement  for  Northstar 
construction  and  oil  production;  and  the 
contents,  results,  and  analyses  of  BP's 
marine  mammal  monitoring  program 
from  1999  through  October.  2002.  will 
not  individually  or  cumulatively  result 
in  a  significant  impact  on  the  quality  of 
the  human  environment  as  defined  in 


40  CFR  1508.27.  Therefore,  based  on 
this  analysis,  the  action  of  issuing  an 
LOA  governing  the  incidental  taking  of 
marine  mammals,  by  harassment  for  this 
activity  meets  the  definition  of  a 
"Categorical  Exclusion  "  as  defined 
under  NOAA  Administrative  Order 
216-6  and  is  exempted  from  further 
environmental  review. 

FndanEfrpd  Spp(  if's   \r! 

On  March  4.  1999.  NMFS  concluded 
consultation,  under  the  Endangered 
Species  Act.  with  the  U.S.  Army  Corps 
of  Engineers  on  permitting  the 
construction  and  operation  at  the 
Northstar  site.  The  finding  of  that 
consultation  was  that  construction  and 
operation  at  Northstar  is  not  likely  to 
jeopardize  the  continued  existence  of 
the  bowhead  whale  stock.  Because 
issuance  of  a  small  take  authorization  to 
BPXA  under  section  101(a)(5)(A)  of  the 
MMPA  is  a  Federal  action,  NMFS  has 
completed  section  7  consultation  on  this 
action.  The  finding  of  this  consultation 
was  that  the  issuance  of  the  subject 
small  take  authorization  was  unlikely  to 
adversely  affect  the  bowhead  whale. 

Detr^rminatiuns 

In  NMFS'  final  5-year  rule  notice 
published  on  May  25.  2000  (63  FR 
32207),  and  in  the  notice  published  on 
December  21.  2001  (66  FR  65923) 
regarding  the  LOA  for  oil  production  at 
Northstar  and  in  internal  supporting 
documentation.  NMFS  has  determined, 
that  the  taking  of  marine  mammals 
incidental  to  oil  production  operations 
at  the  Northstar  offshore  oil  and  gas 
facility  in  state  and  federal  waters,  will 
not  result  in  more  than  the  incidental 
taking  of  small  numbers  of  bowhead 
whales,  beluga  whales,  ringed  seals, 
and,  possibly  California  gray  whales, 
bearded  seals  and  spotted  seals.  NMFS 
noted  in  addition,  that  the  taking  will 
have  only  a  negligible  impact  on  these 
marine  mammal  stocks,  would  not  have 
an  unmitigable  adverse  impact  on  the 
availability  of  these  species  or  stocks  for 
taking  for  subsistence  uses,  and  would 
result  in  the  least  practicable  impact  on 
these  stocks.  As  the  results  from  the 
monitoring  program  carried  out  since 
1999  have  not  indicated  that  the 
determinations  made  in  2000  and  2001 
were  in  error,  nor  that  estimated  levels 
of  incidental  harassment  have  been 
exceeded,  and  as  the  activity  that  was 
reviewed  in  2001  (oil  production 
activities)  has  not  changed,  these 
determinations  remain  valid. 
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Qf  P  A  R  i-MF  NT  OF  COMMpnCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  121102A] 

Marine  Fisheries  Advisory  Committee; 
Public  Meetings 

AGENCY:  National  Murine  FLsherios 

,StTvit:o  (NMF.S).  National  Oceanic:  and 

Atmospheric  Atlmini.stration  (NOAA). 

Cloininerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  Notice  is  hereby  given  of 
iiiftitings  of  the  Marine  Fisheries 
.Advisory  Committee  (MAFAC)  from 
January  7  through  10.  2003. 
DATES:  The  meetings  are  scheduled  as 
follows: 

lanuarv  7,  2003.  H  a.m.  -  5:30  p.m. 

iaiuiarv  H.  2003.  H:30  a.m.  -  .5:30  p.m. 

lanuarv  '.».  2003.  9  a.m.  -  5  p.m. 

January  10.  2003.  8  a.m.  -  12  noon 
ADDRESSES:  The  meetings  will  be  held  at 
Hotel  Washington.  515  15lh  Street.  NVV, 
Washington  D.C.  Reijuests  for  special 
aciiiimmodations  mav  be  direi:fed  to 
MAFAC".  Office  of  (ionstiluent  Ser\'ices, 
NMF.S,  1315  Fast-West  Highway.  Silver 
Spring.  MD  20410 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  Brvant.  Designated  Ftuleral 
Official:  telephi>ne:  (301)  713-9501  e.xt. 
171. 

SUPPLEMENTARY  INFORMATION:  As 
rei|iiireil  t)v  .Nectioii  lOlaj  (2)  of  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  App.  (19H2).  notice  is  hereby 
given  of  meetings  of  MAFAC.  MAFAC 
was  established  by  the  Secretary  of 
CoinnnTce  (.Secnitary)  on  February  17. 
1972.  to  advise  the  ,Set:retary  on  all 
living  marine  n^source  matt»>rs  that  are 
the  responsibility  of  the  Department  of 
Commerce.  This  Committee  ensures  that 
the  living  marine  resource  policies  and 
programs  of  the  Nation  are  adequate  to 
meet  the  needs  of  commercial  and 
recreational  fisheritfs.  and  of 
environmental,  state,  consumer, 
academic,  tribal,  and  other  naticmal 
interests. 

Matters  to  Be  Considered 

jiinuary  7.  20003 

Orientation  and  program  briefings  fur 
n('w  MAFAC'  members. 


jiinuiiii  '■■'.  -  "I'  • 

Overview  of  NOAA  Fisheries, 
including  progress  toward  regulatory 
streamlining  efforts,  agencys 
assessment  of  its  progress  in 
implementing  the  Sustainable  Fishing 
Act,  and  progress  toward  a  national 
bycat( :h  strategy.  The  key  challenges 
and  priorities  for  2003  will  be  discussed 
along  with  MAFACVs  role  irt 
contributing  to  those  priorities.  Topics 
for  discussion  include  reauthorization 
of  the  Magnuson-Stevens  Fishery 
Cionservation  and  Management 
.■\ct( Magnuson-Stevens  Act)  and  various 
m.inagement  c:omponents  such  as 
individual  fishing  quotas,  overcapacity 
and  the  national  standards  under  the 
Magnu.son-Stevens  Act.  In  addition. 
MAFAC  will  receive  a  report  on  a  draft 
technical  guidance  document  for 
implementing  ecosystem  management 
approaches  for  marine  resource 
management 

Intnuin-  9.  2003 

('ommittw  will  review  its  operation, 
policy  and  structure  and  address  anv 
operational  and  organizational 
modifications  as  well  as  conduct 
suIm  ommittee  work  on  identified  issues. 

Idtnuiry  10.  2003 

CommittiH!  will  make  final  reports  to 
NOAA  Fisheries  and  adjourn. 

Time  will  be  set  aside  for  public 
comment  on  agenda  items. 

Special  Accommodations 

The.se  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary'  aids 
should  be  directed  to  MAFAC  (see 
ADDRESSES). 

l).il..i:  Ow  ember  l(i.  2002. 
|ohn  Oliver. 

Ih-fiiity  Assistant  Administrator  for 
( )[)fmlions.,\atii}nal  Xfarinn  Fisherips 
Sfnitt: 
\VR  Doc.  02-:U9Hl  Filed  12-18-02:  8:45  ami 
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National  Oceanic  .inci  A!r■'l.)^pneflc 
Administration 

(I.D.  120302A] 

Maqnuson-S't'.cns  A/*  pT.'visions 
A*    r!  ;■  Hiqhiy  Mk)'  i!ii',   Sp»^Ci»>s 
Lx'-nHMeci  Fishing  and  Scientitic 
Reset'    •-■  f>t>'iiiits 

AGENCY:  National  Marine  Fisheries 
.Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (IMOAA), 
Clommerce. 


ACTION,  i^^u.uii  e  of  2003  Exempted 
Fishing  and  Scientific  Research  Permits; 
request  for  comments. 

SUMMARY:  NMFS  announces  the  intent 
to  issue  Exempted  Fishing  Permits 
(EFPs)  and  Scientific  Research  Permits 
(SRPs)  for  the  ccjllection  of  Atlantic 
highly  migratory  species  (HMS).  These 
EFPs/SRPs  would  authorize  collections 
of  a  limited  number  of  tunas,  swordfish. 
billfishes.  and  sharks  from  Federal 
waters  in  the  Atlantic  Ocean  and  Gulf 
of  Mexico  for  the  purposes  of  scientific 
data  collec:tion  and  public  display. 
Generally,  the  EFPs  will  be  valid 
through  December  31.  2003.  NMFS  also 
announces  the  intent  to  issue  EFPs  upon 
receiving  applications  from  LIS. 
fishermen  whose  vessels  fish  for 
Atlantic  HMS  while  operating  under 
contract  within  the  Exclusive  Economic 
Zone  of  other  nations.  These  EFPs 
would  allow  a  U.S.  fishing  ves.sel  to  fish 
so  as  to  be  consistent  with  another 
country's  regulations  witliout  violating 
U.S.  regulations,  and  would  ensure  that 
such  vessels  report  to  the  proper 
authorities. 

DATES:  Written  comments  on  these 
ciiUec tion,  research  and  fishing 
activities  will  be  considered  by  NMFS 
in  issuing  such  EFPs/SRPs  if  received 
on  or  before  lanuary  3.  2003. 
ADDRESSES:  Send  comments  to 
Christopher  Rogers,  (^hief.  Highly 
Migratory  Species  Management  Division 
(F/SFD.NMFS.  1315  East- West 
Highway.  Silver  Spring.  MD  20910.  The 
EFP/SRP  applications  and  copies  of  the 
regulations  under  which  EFPs/SRPs  are 
issued  may  also  be  requested  from  this 
address.  Comments  also  mav  be  sent  via 
facsimile  (fax)  to  (301)713-1917. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Stirratt  or  Sari  kiralv.  301-713- 
2347;  fax:  301-713-1917. 
SUPPLEMENTARY  INFORMATION:  EFPs  and 
SRPs  are  requested  and  issued  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management   * 
Act  (16  use.  1801  et  seq.)  and/or  the 
Atlantic  Tunas  Convention  Act  (16 
U.S.C.  971  Pt  seq).  Regulations  at  50 
CFR  600.745  and  50  CFR  635.32  govern 
scientific  research  activity,  exempted 
fishing,  and  exempted  educational 
activity  with  respect  to  Atlantic  HMS. 

Issuance  of  EFPs  and/or  SRPs  may  be 
necessary  because  possession  of  certain 
shark  species  is  prohibited,  possession 
of  billfishes  on  board  commercial 
fishing  vessels  is  prohibited,  and 
because  the  commercial  fisheries  for 
bluefin  tuna,  swordfish  and  large  coastal 
sharks  mav  be  closed  for  extended 
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periods,  during  which  collection  of  live 
animals  and/or  biological  samples 
would  otherwise  be  prohibited.  In 
addition.  NMFS  regulations  at  50  CFR 
635.32  regarding  implantation  or 
attachment  of  archival  tags  in  Atlantic 
HMS  require  prior  authorization  and  a 
report  on  implantation  activities. 

NMFS  seeks  public  comment  on  its 
intention  to  issue  EFPs  for  the  purpose 
of  collecting  biological  samples  under 
at-sea  fisheries  observer  programs. 
NMFS  intends  to  issue  EFPs  to  any 
NMFS  or  NMFS-approved  observer  to 
bring  onboard  and  possess,  for  scientific 
research  purposes,  biological  sampling, 
measurement,  etc.,  any  Atlantic 
swordfish.  Atlantic  shark,  or  Atlantic 
billfish,  provided  the  fish  is  a 
recaptured  tagged  fish,  a  dead  fish  prior 
to  being  brought  onboard,  or  specifically 
authorized  for  sampling  by  the  Director 
of  the  Office  of  Sustainable  Fisheries  at 
the  request  of  the  Southeast  Fisheries 
Science  Center  or  Northeast  Fisheries 
Science  Center.  On  average,  several 
hundred  swordfish  and  sharks  are 
collected  by  at-sea  observers  under  such 
EFPs  any  given  year. 

Collection  of  bluefin  tuna  may  be 
authorized  for  scientific  research,  age 
and  growth,  genetic,  and  spawning 
studies.  In  2002,  five  permits  for  bluefin 
tuna  archival  tagging  and  research  were 
issued. 

EFP  and  SRP  applications  wyll  also  be 
considered  for  experiments  addressing 
gear  modifications  to  reduce  bycatch  in 
the  Atlantic  HMS  pelagic  longline 
fisheries.  In  2002,  NMFS  issued  one  EFP 
allowing  commercial  fishing  vessels  to 
assist  NOAA  scientists  in  conducting 
bycatch  reduction  experiments  in  the 
Northeast  Distant  Waters  of  the  Grand 
Banks. 

NMFS  intends  to  continue  to  issue 
EFPs  to  vessel  operators  requesting 
offloading  windows  in  the  Atlantic 
Swordfish  fishery,  in  the  event  the 
swordfish  fishery  is  closed  and  a  vessel 
is  not  equipped  with  a  vessel 
monitoring  system  (VMS)  that  would 
enable  it  to  remain  at  sea  after  the 
announced  closure  date.  NMFS 
anticipates  thai  commercial  EFP 
applicants  would  be  captains  of  larger 
vessels  out  on  extended  trips  at  the  time 
of  a  closure  announcement.  These 
applicants  would  benefit  from  delayed 
offloading  by  avoiding  market  gluts  and 
cold  storage  problems.  Based  on  an 
October  16.  2002.  court  order,  NMFS 
expects  to  re-establish  the  regulations 
requiring  VMS  on  HMS  vessels  with 
pelagic  long  line  on  board.  When  that 
occurs.  EFPs  to  allow  delayed  offloading 
would  no  longer  be  required. 

NMFS  also  seeks  public  comment  on 
its  intention  to  issue  EFPs  for  distant 


water  pelagic  longline  vessels  for  the 
purpose  of  expanding  access  of  U.S. 
vessels  into  other  markets  while 
continuing  to  collect  information  about 
U.S.  fishing  effort  and  landings.  NMFS 
will  consider  applications  from  any  U.S. 
Atlantic  pelagic  longline  vessel.  NMFS 
intends  to  issue  such  EFPs  to  any  U.S. 
vessel  fishing  under  contract  to  another 
nation,  provided  its  landings  and 
discards  are  consistent  with  ICCAT 
recommendations  and,  due  to  the 
requirements  of  the  contract,  those 
landings  are  being  reported  to  ICCAT  by 
that  other  nation  or  otherwise 
appropriately  accounted  for. 

NMFS  is  also  seeking  public  comment 
on  its  intention  to  issue  EFPs  for  the 
collection  of  restricted  species  of  sharks 
for  the  purpose  of  public  display.  In  the 
Final  Fishery  Management  Plan  for 
Atlantic  Tunas.  Swordfish  and  Sharks 
(HMS  FMP).  NMFS  established  a  public 
display  quota  of  60  metric  tons  wet 
weight  for  this  purpose.  NMFS  has 
preliminarily  determined  that  up  to 
3.000  sharks  could  be  taken  with  this 
current  quota.  NMFS  believes  that 
harvesting  this  amount  for  public 
display  will  have  a  minimal  impact  on 
the  stock.  In  2002.  eight  EFPs.  which 
authorized  the  collection  of  695  sharks 
for  display  purposes,  were  issued.  Of 
these  authorized  collections,  only  42 
sharks  have  been  reported  taken  to  date. 

Generally,  the  authorized  collections 
or  exemptions  would  involve  activities 
otherwise  prohibited  by  regulations 
implementing  the  HMS  FMP  and 
Amendment  1  to  the  Atlantic  Billfish 
Fishery  Management  Plan.  The  EFPs.  if 
issued,  may  authorize  recipients  to  fish 
for  and  possess  tunas,  billfishes, 
swordfish.  and  sharks  outside  the 
applicable  Federal  commercial  seasons, 
size  limits  and  retention  limits,  or  to 
fish  for  and  possess  prohibited  species. 

NMFS  is  in  the  process  of 
restructuring  the  procedures  for  issuing 
Federal  EFPs/SRPs  for  highly  migratory 
species.  NMFS  initiated  this  process  by 
publishing  a  Notice  of  Intent  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  Amendment  1  to  the  Fishery 
Management  Plan  for  Atlantic  Tunas. 
Swordfish  and  Sharks  on  November  15. 
2002  (64  FR  69236).  While  the 
Amendment  is  anticipated  to  focus 
primarily  upon  shark  management 
measures,  consideration  will  be  given  to 
revising  the  EFP/SRP  issuance 
procedures  for  all  Atlantic  HMS.  NMFS 
intends  to  publish  an  Issues  and 
Options  paper  summarizing  the 
different  permitting  options  under 
consideration  and  will  announce  the 
availability  of  this  document  at  a  later 
date. 


Additionally,  on  December  6.  2002 
(64  FR  72629).  NMFS  published  a 
proposed  rule  that  suggests  modification 
of  existing  regulations  to  improve 
accountability  of  exempted  fishing 
activities  involving  Atlantic  HMS.  If  the 
proposed  changes  are  implemented, 
permits  would  be  issued  under  the 
current  regulations  and  would  be  valid 
until  the  new  regulations  become 
effective,  at  which  time  revised  permits 
may  be  issued. 

Final  decisions  on  the  issuance  of  anv 
EFPs/SRPs  will  depend  on  the 
submission  of  all  required  information 
about  the  proposed  activities.  NMFS' 
review  of  public  comments  received  on 
this  notice,  consistency  with 
conclusions  in  the  Final  Environmental 
Impact  Statement  (ElS)contained  in  the 
Final  HMS  FMP  (64  FR  13575;  March 
19.  1999)  and  any  subsequent 
Environmental  Assessments  (EAs)  and 
any  consultations  with  any  appropriate 
Regional  Fishery  Management  Councils, 
states,  or  Federal  agencies.  NMFS  does 
not  anticipate  any  environmental 
impacts  from  the  issuance  of  these  EFPs 
other  than  impacts  already  assessed  in 
the  Final  HMS  FMP  and  subsequent 
EAs. 

Authority:  16  U.S.C.  971  ef  seq.  and  16 
U.S.C:.  1801  el  seq. 

Dated:  December  13.  2002- 
Bruce  C.  Morehead, 
Acting  Dinvtor.  Office  oj  Sustainable 
Fisheries.  S'ationol  Marine  Fisheries  Ser\ice. 
|FR  Doc.  02-3198:1  Filed  12-18-02:  8:45  am) 
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COMMITTEE  FOP  -^HE 
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Request  tor  Public  Comments  or 
Commercial  Availability  Request  u'->ae' 
the  United  Stales-Caribbean  Basir 
Trade  Partnersriip  Ac;  'CBTPA) 

De<:ember  17.2002. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Request  for  public  comments 
concerning  a  request  for  a  determination 
that  two  patented  fusible  interlining 
fabrics,  used  in  the  construction  of 
waistbands,  cannot  be  supplied  by  the 
domestic  industry'  in  commercial 
quantities  in  a  timely  manner  under  the 
CBTPA. 

SUMMARY:  On  December  12.  2002  the 
Chairman  of  CITA  received  a  petition 
from  Levi  Strauss  and  Co.  alleging  that 
a  certain  ultra-fine  Lycra  crochet 
material  cannot  be  supplied  by  the 
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ilomestic  industry  in  commercial 
quantities  in  a  timely  manner.  The 
petition  requests  that  apparel  of  such 
fabrics  be  eligible  for  preferential 
treatment  under  the  CBTPA.  CITA 
hereby  solicits  public  comments  on  this 
request,  in  particular  with  regard  to 
whether  such  fabrics  can  be  supplied  by 
the  domestic  industry  in  commercial 
quantities  in  a  timely  manner. 
Comments  must  be  submitted  by 
January  3,  2003  to  the  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  Room  3001.  United 
States  Department  of  Commerce,  14th 
and  Constitution  Avenue,  NW., 
Washington.  PC  20230 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Stetson,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202) 482-3400 
SUPPLEMENTARY  INFORMATION: 

.Authority:  Setlion  2 13(b)|2)(A)|v)(ll)  of  the 
Cciribbean  Basin  Economic  Kim  overy  Act,  hs 
iuidud  by  StHtion  21 1(a)  of  the  CBTPA: 
Section  6  of  Executive  Order  No,  13191  of 
laiuiiirv  17,  2001. 

Background: 

The  (;B TPA  provides  for  quota-  and 
duty-free  treatment  for  qualifying  textile 
and  apparel  products.  Such  treatment  is 
generally  limited  to  products 
manufactured  from  yarns  and  fabrics 
formed  in  the  United  States  or  a 
beneficiary  country.  The  CBTPA  also 
provides  for  quota-and  duty-free 
treatment  for  apparel  articles  that  are 
both  cut  (or  knit-to-shape)  and  sewn  or 
otherwise  assembled  in  one  or  more 
CBTPA  beneficiary  countries  from  fabric 
or  yarn  that  is  not  formed  in  the  United 
States  or  a  beneficiary  c:ountry.  if  it  has 
b(;en  determined  that  such  fabric  or  yarn 
caimot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner.  In  Executive  Order  No. 
13191 ,  the  President  delegated  to  CITA 
the  authority  to  determine  whether 
yarns  or  fabrics  cannot  be  supplied  by 
the  domestic  industrv'  in  commercial 
quantities  in  a  timely  manner  under  the 
CBTPA  and  directed  CITA  to  establish 
procedures  to  ensure  appropriate  public 
participation  in  any  such  determination. 
On  March  H,  2001,  CITA  published 
procedures  that  it  will  follow  in 
considering  requests.  (66  FR  13502). 

On  December  12.  2002  the  Chairman 
of  CITA  received  a  petition  from  Levi 
Strauss  and  Co.  alleging  that  certain 
ultra-fine  Lycra  crochet  outer-fusible 
material  with  a  fold  line  that  is  knitted 
into  the  fabric  and  a  fine  Lycra  crochet 
inner-fusible  material  with  an  adhesive 
coating  that  is  applied  after  going 
through  a  finishing  process  to  remove 


all  shrinkage  from  the  product, 
classified  under  item  5903.90.2500  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  for  use  in 
apparel  articles  (waistbands),  cannot  be 
supplied  by  the  domestic  industr>'  in 
commercial  quantities  in  a  timely 
manner  and  requesting  quota-  and  duty- 
free treatment  under  the  CBTPA  for 
apparel  articles  that  are  both  cut  and 
sewn  in  one  or  more  CBTPA  beneficiary 
countries  from  such  fabrics. 
The  two  Fabrics  at  issue  are: 

Fusible  Interlining  1  • 

An  ultra-fine  Lycra  crochet  outer- 
hisible  material  with  a  fold  line  that  is 
knitted  into  the  fabric.  A  patent  is 
pending  for  this  fold-line  fabric. 

The  wbric  is  a  45mm  wide  base 
substrate.  <:rochet  knitted  in  narrow 
width,  synthetic  fiber  based  (49% 
polvester/43%  elastane/8%  nylon  with 
a  weight  of  4.4  oz..  a  110/110  stretch 
and  a  dull  yam),  stretch  elastomeric 
material  with  adhesive  coating  that  has 
the  following  characteristics: 

a)  The  45mm  is  divided  as  follows: 
34mm  solid  followed  by  a  3mm  seam 
allowing  it  to  fold  over  followed  by 
8mm  of  solid. 

b)  In  the  length  it  exhibits  excellent 
stretch  and  recover*'  properties  at  low 
extension  levels. 

c)  It  is  delivered  pre-shrunk  with  no 
potential  for  relaxation  shrinkage  during 
high  temperature  washing  or  fusing  and 
delivered  lap  laid,  i.e.,  tension  free 
adhesion  level  will  be  maintained  or 
improved  through  garment  processing 
temperatures  of  up  to  350  degrees  and 
dwell  times  of  20  minute  durations. 

d)  The  duration  and  efficacy  of  the 
bond  will  be  such  that  the  adhesive  will 
not  become  detached  from  the  fabric  or 
base  substrate  during  industrial  washing 
or  in  later  garment  wear  or  after-care  of 
50  home  washes. 

In  summary,  the  desired  fabric  will  be 
an  interlining  fabric  with  the  above 
properties.  The  finished  interlining 
fabric  is  a  fabric  that  has  been  coated 
with  an  adhesive  coating  after  going 
through  a  finishing  process  to  remove 
all  shrinkage  from  the  product  and 
impart  a  stretch  to  the  fabric.  This 
finishing  process  of  imparting  stretch  to 
fabrics  is  patented.  U.S.  Patent 
5.987.721. 

Fusible  Interlining  2  - 

A  fine  Lycra  crochet  inner-fusible 
material  with  an  adhesive  coating  that  is 
applied  after  going  through  a  finishing 
process  to  remove  all  shrinkage  from  the 
product.  (Sample  number  2)  This 
finishing  process  of  imparting  stretch  to 
fabrics  is  patented.  U.S.  Patent 
5.987.721. 


Specifically,  the  fabric  is  a  40mm 
synthetic  fiber  based  stretch  elastomeric 
fusible  (80%  nylon  type  6/20%  spandex 
with  a  weight  of  4.4  oz..  a  1 10/1 10 
stretch  and  a  dull  yarn),  with  the 
following  characteristics: 

a)  It  is  supplied  pre-coated  with  an 
adhesive  that  will  adhere  to  100% 
cotton  and  other  composition  materials 
such  as  polyester/cotton  blends  during 
fusing  at  a  temperature  of  180  degrees. 

b)  The  adhesive  is  of  a  melt  flow 
index  which  will  not  strike  back 
through  the  interlining  substrate  or 
strike  through  the  fabric  to  which  it  is 
fused  and  whose  adhesion  level  will  be 
maintained  or  improved  through 
garment  processing  temperatures  of  up 
to  350  degrees  and  dwell  times  of  20 
minute  durations. 

c)  The  duration  and  efficacy  of  the 
bond  will  be  such  that  the  adhesive  will 
not  become  detached  from  the  fabric  or 
base  substrate  during  industrial  washing 
or  in  later  garment  wear  or  after-care  of 
50  home  washes. 

d)  Delivered  on  rolls  of  more  than  350 
yards  or  lap  laid  in  boxes. 

Both  interlining  fabrics  are 
classifiable  under  5903.90.2500, 
HTSUS.  The  adhesive  coating  adds 
approximately  25%  -  30%  weight  to  the 
fusible  interlining  1  and  adds 
approximately  20%  -  25%  weight  to  the 
fusible  interlining  2. 

The  fusible  interlining  fabrics  are 
used  in  the  construction  of  waistbands 
in  pants,  shorts,  skirts,  and  other  similar 
products  that  have  waistbands. 

Fusible  interlining  1  reinforces  the 
twill  pant  fabric  and  also  exclusively 
contributes  to  the  "stretch  ability"  of  the 
twill  pant  fabric  in  the  waistband  area. 
Fusible  interlining  2  is  used  on  the 
underside  of  the  waistband  lining  fabric. 
This  interlining  reinforces  the 
waistband  lining,  which  is  made  from 
pocketing-type  fabric,  and  also 
exclusively  contributes  to  that  fabric's 
"stretch  ability."  It  also  serves  to  "firm 
up"  the  seam  area  of  the  waistband 
lining  so  that  the  fabric  will  not  rip  or 
otherwise  be  damaged  during  the 
assembly/sewing  process. 

CITA  is  soliciting  public  comments 
regarding  this  request,  particularly  with 
respect  to  whether  these  fabrics  can  be 
supplied  bv  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  Also  relevant  is  whether  other 
fabrics  that  are  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  are  substitutable  for 
these  fabrics  for  purposes  of  the 
intended  use.  Comments  must  be 
received  no  later  than  January  3,  2003. 
Interested  persons  are  invited  to  submit 
six  copies  of  such  comments  or 
information  to  the  Chairman.  Committee 
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for  the  Implementation  of  Textile 
Agreements,  room  3100.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230. 

If  a  comment  alleges  that  these  fabrics 
can  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner,  CITA  will  closely 
review  any  supporting  documentation, 
such  as  a  signed  statement  by  a 
manufacturer  of  the  fabrics  stating  that 
it  produces  the  fabrics  that  are  the 
subject  of  the  request,  including  the 
quantities  that  can  be  supplied  and  the 
time  necessary  to  fill  an  order,  as  well 
as  any  relevant  information  regarding 
past  production. 

CITA  will  protect  any  business 
confidential  information  that  is  marked 
business  confidential  from  disclosure  to 
the  full  extent  permitted  by  law.  CITA 
will  make  available  to  the  public  non- 
confidential versions  of  the  request  and 
non-confidential  versions  of  any  public 
comments  received  with  respect  to  a 
request  in  room  3100  in  the  Herbert 
Hoover  Building,  14th  and  Constitution 
Avenue,  N.W..  Washington,  DC  20230. 
Persons  submitting  comments  on  a 
request  are  encouraged  to  include  a  non- 
confidential version  and  a  non- 
confidential summary. 

i).  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 

Implementation  of  Textile  Agreements. 

|FR  Doc.  02-32122  Filed  12-18-02;  8:45  am] 

BILLING  CODE  3510-OR-S 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  03-09:  Environmental 

Meteorology  Component  of  the 
Atmospheric  Science  Program  (ASP), 
With  focus  on  Vertical  Transport  and 
Mixing 

agency:  Department  of  Energy. 
ACTION:  Notice  inviting  grant 
applications. 

Summary:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  (SC),  U.S.  Department 
of  Energy  (DOE),  hereby  announces  its 
interest  in  receiving  applications  for  the 
Environmental  Meteorology  Component 
of  the  Atmospheric  Science  Program 
(ASP),  for  the  Vertical  Transport  and 
Mixing  (VTMX)  Science  Team.  The 
research  program  supports  the 
Department's  Climate  Change  Research 
Program,  the  U.S.  Global  Change 
Research  Program,  and  the 
Administration's  goals  to  understand 


the  meteorological  processes  associated 
with  air  quality  and  climate  change. 
DATES:  Applicants  are  strongly 
encouraged  to  submit  a  brief 
preapplication  for  programmatic  review. 
The  deadline  for  submission  of 
preapplications  isApril  28,  2003.  Early 
submission  of  preapplications  is 
encouraged. 

Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m..  E.D.T.,  June  3,  2003,  to  be 
accepted  for  merit  review  and  to  permit 
timely  consideration  for  award  in  Fiscal 
Year  2004.  The  applicants  are  also  asked 
to  submit  an  electronic  copy  of  the 
abstract  in  ASCII  format  by  4:30  p.m., 
E.D.T..  June  3,  2003.  to: 
Rick.petty@science.doe.gov.  The 
abstract  should  include  the  following 
information:  PI  and  co-PIs,  their 
institutions,  and  a  brief  summary  of 
research. 

Applicants  are  urged  to  review 
abstracts  of  proposals  from  DOE 
Laboratory  scientists  that  have  been 
tentatively  selected  for  funding.  Those 
selected  proposals  will  be  located  at: 
http://i\'ww. science.doe.gov/ober/GC/ 
atsi.html  by  March  26,  2003. 
Additionally.  The  VTMX  Science  Plan 
can  be  viewed  at:  bttp://wvi^\:pnl.gov/ 
VTMX.  Applications  that  are 
collaborative  with  or  complementary  to 
DOE  Laboratory  proposals  are  strongly 
encouraged. 

ADDRESSES:  Preapplications  referencing 
Program  Notice  03-09  may  be  sent  to 
the  program  contact,  Rickey  Petty,  via 
electronic  mail 

ai.Rick.pett\'@science.doe.gov  or  by  U.S. 
Postal  Service  Mail  at  Climate  Change 
Research  Division.  Office  of  Biological 
and  Environmental  Research,  Office  of 
Science.  SC-74/Germantown  Building, 
U.S.  Department  of  Energy, 
lOOOIndependence  Avenue,  SW., 
Washington,  DC  20585-1290.  Electronic 
mail  is  recommended  to  speed  up 
response  to  preapplications. 

Formal  applications  in  response  to 
this  solicitation  are  to  be  electronically 
submitted  by  an  authorized  institutional 
business  official  through  DOE's  Industry 
Interactive  Procurement  System  (UPS) 
at:  http://e-center.doe.gov/.  IIPS 
provides  for  the  posting  of  solicitations 
and  receipt  of  applications  in  a 
paperless  environment  via  th^  Internet. 
In  order  to  submit  applications  through 
UPS  your  business  official  will  need  to 
register  at  the  IIPS  Web  site.  The  Office 
of  Science  will  include  attachments  as 
part  of  this  notice  that  provide  the 
appropriate  forms  in  PDF  fillable  format 
that  are  to  be  submitted  through  IIPS. 
Color  images  should  be  submitted  in 
UPS  as  a  separate  file  in  PDF  format  and 


identified  as  such.  These  images  should 
be  kept  to  a  minimum  due  to  the 
limitations  of  reproducing  them.  They 
should  be  numbered  and  referred  to  in 
the  body  of  the  technical  scientific 
application  as  Color  image  1 .  Color 
image  2,  etc.  Questions  regarding  the 
operation  of  UPS  mav  be  E-mailed  to  the 
UPS  Help  Desk  at:  HelpDesk@e- 
center.doe.gov  or  vou  may  call  the  help 
desk  at:  (800)  683-0751.  Further 
information  on  the  use  of  IIPS  by  the 
Office  of  Science  is  available  at: 
http://wv^'w.sc.doe.gov/production/ 
grants/ grants. html. 

If  you  are  unable  to  submit  an 
application  through  UPS  please  contact 
the  Grants  and  Contracts  Division. 
Office  of  Science  at:  (301)  903-5212  in 
order  to  gain  assistance  for  submission 
through  IIPS  or  to  receive  special 
approval  and  instructions  on  how  to 
submit  printed  applications. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rickey  Petty,  Climate  Change  Research 
Division,  Office  of  Biological  and 
Environmental  Research,  Office  of 
Science,  SC-74/Germantown  Building, 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-1290,  telephone: 
(301)903-5548,  E-mail: 
Rick.petty@science.doe.gov.  fax:  (301) 
903-8519.  The  full  text  of  Program 
Notice  03-09  is  available  via  the 
Internet  using  the  following  Web  site 
address:  http://wK-w.sc.doe.gov/ 

SUPPLEMENTAL >  nformation:  The  scope 
of  the  research  to  be  supported  under 
this  notice  is  the  investigation  of 
atmospheric  vertical  transport  and 
mixing  processes.  The  geographic  focus 
for  this  research  will  be  on  urban  areas 
affected  by  nearby  elevated  terrain,  with 
an  emphasis  on  studies  of  stably 
stratified  conditions,  periods  with  weak 
or  intermittent  turbulence,  and  morning 
and  evening  transition  periods. 

Background 

The  measurement  and  modeling  of 
vertical  transport  and  mixing  processes 
in  the  lower  atmosphere  are  of 
fundamental  importance  to  modeling  air 
quality,  climate  and  weather.  The 
upward  and  downward  movements  of 
air  parcels  in  stable  and  residual  layers 
of  the  atmosphere  and  the  interactions 
between  adjacent  layers  are  particularly 
difficult  processes  to  measure  and 
characterize,  and  significant  difficulties 
also  exist  in  describing  the  behavior  of 
the  atmosphere  during  morning  and 
evening  transition  periods.  Limited 
understanding  of  the  effects  of 
heterogeneous  land  surfaces  and 
complex  terrain  further  limits  our 
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ability  to  understand  and  simulate 
vertical  transport  and  mixing  processes. 

To  address  these  issues  a  VTMX 
science  team  carried  out  field  campaign 
in  the  Salt  Lake  City  rogi<»n  in  ()t:tober 
2000.  Thes('  observations  provide  a  data 
base  for  use  in  modeling  and  analytical 
studies,  including  mesoscaie  modeling, 
large  eddy  simulations  (LKS).  direct 
numerical  simulations  (DNS),  and 
conceptual  modeling.  Additional 
information  on  VTMX  activities  up  to 
the  present  time  may  be  found  at: 
http://v\-\\'w  pnl.fiov/VTMX/. 

Although  advances  have  been  and 
continue  to  be  made  in  understanding 
and  modeling  vertical  transport  and 
mi.xing.  the  basic  VTMX  goals  remain 
the  same:  to  iricrease  understanding  of 
the  mechanisms  responsible  for  vertical 
transport  and  mixing;  to  improve  our 
ability  to  measure  and  quantify  the 
processes  that  account  for  VTMX:  and  to 
capture  the  improved  understanding  in 
vertical  transport  and  mixing  models. 

Our  particularly  interest  in  realizing 
these  objectives  is  to  improve  the  ability 
to  accuratelv  simulate  and  predict  the 
effects  of  energv-related  emissions  on 
air  quality  in  urban  regions  affecttul  by 
adjacent  elevated  terrain  (e.^.,  urban 
basins  or  vallevs).  The  emphasis  in  this 
program  area  of  the  Atmospheric 
Science  Program  is  on  vertical  transport 
and  mixing  processes  in  stably  stratified 
conditions,  in  conditions  of  weak  or 
intermittent  turbulence,  and  during 
morning  and  evening  transition  periods. 

A  significant  component  of  this 
program  revolves  around  observations 
and  data  analyses  from  cooperative  field 
measurement  campaigns  in  urban  basins 
or  valleys.  Depending  on  the  availability 
of  funds,  the  next  major  field 
experiment  will  most  likelv  occur 
during  the  fall  of  2004.  with  the  Salt 
Lake  City  region  again  being  the  most 
likely  study  area. 

Horizontal  scales  of  interest  are  on  the 
order  of  two  hundred  kilometers  or  less. 
Vertical  sc:ales  will  depend  on  the 
height  of  the  daytime  mixed  layer  and 
the  elevation  of  any  nearby  terrain  and 
will  generally  be  on  the  order  of  a  few 
kilometers  or  less.  It  is  realized,  of 
course,  that  processes  involving  larger 
scales  may  have  to  be  taken  into  account 
for  a  full  understanding  of  smaller-scale 
ones 

Categories 

Applicati(ms  are  solicited  in  one  or 
more  of  three  principal  catt;gories:  (1) 
Analysis  of  Lxisting  Data  Sets;  (2)  Field 
Experiments:  and  (3)  Improvement  of 
VTMX  Models  and  Modeling 
Approaches.  Prospective  investigators 
should  explicitly  specify  what  category 
or  categories  are  addressed  bv  their 


pro|>  h.  Individuals  or 

groups  intending  to  participate  in  field 
experiments  should  describe  what 
measurements  they  intend  to  make  and 
what  instruments  will  be  used  to  make 
them.  Those  intending  to  analyze  data 
from  ont!  or  more  instruments  or  who 
will  use  data  in  numerical  or  conceptual 
modeling  should  specify  what  data  are 
required  for  their  purposes. 

Category  1-  Analysis  of  Existing  Data 
Sets 

In  addition  to  the  data  available  from 
the  October  2000  Salt  Lake  Citv  VTMX 
field  experiment,  there  are  a  large 
number  of  data  sets  collected  in  other 
field  campaigns  that  may  be  useful  in 
the  study  of  vertical  transport  and 
mixing  prcK:esses.  Analyses  or  other  use 
of  these  data  may  directly  contribute  to 
the  realization  of  the  program's  goals, 
and  they  may  also  help  to  identify 
processes  to  be  studied  in  future  field 
experiments  and  in  the  design  of  those 
experiments  Such  analyses  are 
particularly  u.seful  if  comparisons  or 
contrasts  with  findings  from  the  next 
VTMX  field  experiments  can  then  be 
made. 

Category  2.  Field  Experiments 

One  or  more  experiments  designed 
explicitly  to  investigate  selected  vertical 
transport  or  exchange  mechanisms  will 
be  conducted  during  the  course  of  the 
new  funding  cycle  for  this  program. 
Measurements  will  include  observations 
of  surface  meteorological  conditions; 
vertical  profiles  of  wind  velocity, 
temperature,  and  humidity;  turbulence: 
surface  energy  balance,  and  other 
quantities  that  may  be  relevant  to  the 
study  of  vertical  transport  or  exchange. 
Measurements  and  substHjuenl  analysis 
(jf  the  data,  in  one  or  more  of  these  areas 
is  encouraged.  Novel  approaches  for 
obtaining  and  interpreting  remote 
sensing  data,  combining  results  from  a 
variety  of  instrument  platforms,  and 
relating  thest;  data  to  quantities  that  can 
be  calculated  using  numerical  models 
are  also  areas  of  researi:h  that  are 
encouraged. 

Instrument  development  is  not 
anticipated  to'be  an  area  of  research 
supported  by  this  program.  To  the 
extent  that  the  novel  use  of  an 
instrument  might  provide  crucial 
nmasurements  for  field  experiments,  or 
that  such  experiments  might  provide  an 
opportunity  to  apply  new  instrument 
technologies  developed  under  other 
programs,  however,  support  for  such 
activities  will  be  considered. 
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l'axdiut;ti!nz.aUun.s  ul  vt;rtical  transport 
or  exchange  are  often  based  on 
assumptions  about  turbulence  that  are 
not  applicable  in  all  circumstances  or 
on  results  of  simulations  that  have  been 
"tuned"  to  match  a  particular  data  set. 
In  many  cases  the  choice  of  parameter 
values  is  left  to  the  individual 
investigator.  Numerical  models  are 
particularly  prone  to  failure  as  the 
atmosphere  b«K:omes  more  stable  and  in 
areas  where  topographic  and  thermal 
forcing  are  significant.  New  conceptual 
or  numerical  approaches  may  then  be 
r»»quired  to  effect  significant 
improvements  in  model  performance. 
There  is  a  neful  not  only  for  further 
developments  in  numerical  and 
conceptual  modeling  but  also  for  more 
systematic  testing  and  evaluation  of  the 
parameterizations  and  assumptions  in 
these  models.  Whenever  possible,  such 
testing  should  be  ba.sed  on  field  data 
and  not  simply  on  model  vs.  model 
comparisons. 

Science  Issues 

Relevant  science  issues  that  are  of 
interest  for  this  solicitation  include: 

•  Identification  of  the  fundamental 
processes  that  control  vertical  transport 
for  stable  and  transition  boundary' 
layers. 

•  Measurements  to  identify  and 
quantify  these  processes. 

•  Simulation  and  prediction  of 
momentum,  heat,  and  moisture  surface 
fluxes  in  a  stratified  atmosphere  with 
multiple  layers. 

•  Improving  numerical  simulations 
and  forecasts  of  vertical  transport  and 
mixing  during  stable  and  transition 
periods. 

•  Develop  formulations  for  describing 
vertical  diffusion  in  stable  air. 

•  lmprt)ving  understanding  of  how 
pollutants  move  through  residual  layers 
above  stable  or  convective  boundary 
layers. 

•  Quantifying  the  sensitivity  of 
current  local  dispersion  model 
predictions  to  variations  in  the 
treatment  of  vertical  diffusivity  and 
turbulence,  and  identify  what  limits  our 
ability  to  forecast  vertical  transport  in 
current  numerical  models. 

•  Quantify  the  effects  of  the  thermal 
and  roughness  pnjperties  of  urban  areas 
on  the  vertical  structure  of  the  boundary 
layer. 

•  Determine  the  nature  of  (and  where 
possible,  quantify)  the  interaction  of 
synoptic  or  terrain-induced  flows  with 
cold  air  pools  in  basins,  and  assess  how 
such  flows  affect  the  formation  and 
erosion  of  those  pools  and  the 
dispersion  of  pollutants  in  them. 
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•  Improve  estimates  of  surface  flux 
energy  budgets. 

I't  liiir  .uiim.itH    Issues 

Collaboration  among  funded 
investigators  is  strongly  encouraged  for 
VTMX.  Scientists  from  non-DOE 
laboratories  and  universities  are 
encouraged  to  explore  potential  areas  of 
collaboration  with  scientists  from  one  or 
more  of  the  DOE  laboratories  by 
reviewing  the  abstracts  of  proposals 
from  the  DOE  laboratory'  scientists  that 
have  been  identified  as  eligible  for 
funding.  The  abstracts  will  be  posted  at: 
http://i\i\'iv. science. doe.gov/aber/GC/ 
atsi.html  approximately  March  26.  2003, 
two  months  after  the  closing  date  of  the 
Lab  announcement.  It  is  for  this  reason 
that  the  submission  dates  for  DOE  and 
non-DOE  scientists  are  staggered. 
Alternatively,  non-DOE  participants 
may  identify'  gaps  in  the  research  that 
are  not  covered  by  DOE  laboratory 
approved  proposals.  Note  that  while 
independent  investigations  are 
anticipated  in  this  program,  it  is 
important  to  keep  the  programmatic 
scope  (vertical  transport  and  mixing), 
geographic  focus  (urban  basins  or 
valleys),  and  areas  of  emphasis  (stable 
conditions,  conditions  of  weak  or 
intermittent  turbulence,  and  morning 
and  evening  transition  periods)  in  mind 
when  proposing  and  pursuing  a  course 
of  investigation.  Many  of  the  principal 
research  activities  of  this  program  will 
be  associated  with  one  or  more 
cooperative  major  field  measurement 
campaigns  conducted  by  the  VTMX 
community  and  with  the  subsequent 
analysis  of  the  data  collected  in  them. 
In  addition,  efforts  will  be  made  to 
encourage  scientists  funded  by  other 
agencies  to  participate  in  field 
experiments  and  to  share  data  and 
results  with  researchers  in  this  program. 
An  annual  meeting  of  program 
participants  and  other  interested  parties 
is  anticipated,  and  investigators  funded 
under  VTMX  should  plan  to  attend. 

Additionally,  favorable  consideration 
will  be  provided  to  those 
preapplications  that  show  synergism 
vwth  other  research  components  of  the 
Atmospheric  Science  Program,  i.e., 
Atmospheric  Chemistry  and 
Triinn.sphorir  Aorosols. 

f(lu(  .itiuMdl  Oppctrtunities 

Opportunities  exist  for  the  financial 
support  of  undergraduate  and  graduate 
students  wishing  to  participate  in  this 
program  through  the  Department  of 
Energy's  Global  Change  Education 
Program.  Information  can  be  obtained 
at:  http://www.atmos.anl.gov/GCEP/  on 
the  Internet. 


Collaboration 

Proposers  are  strongly  encouraged  to 
collaborate  with  researchers  in  other 
institutions,  where  appropriate,  and  to 
include  cost  sharing  wherever  feasible. 
Additional  information  on  collaboration 
is  available  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program  that  is  available  via 
the  World  Wide  Web  at:  http:// 
H'WH. sc.doe.gov/production/grants/ 
nnjnl>  hfnil 

Program  1^  uiiding 

It  is  anticipated  that  approximately  SI 
million  in  first-year  funding  will  be 
available  for  multiple  awards  to  be 
made  early  in  Fiscal  Year  2004  in  the 
categories  described  above,  contingent 
upon  availability  of  appropriated  funds. 
Applicants  may  request  project  support 
up  to  four  years,  with  out-year  support 
contingent  on  availability  of 
appropriated  funds,  progress  of  the 
research,  and  programmatic  needs.  The 
number  of  awards  and  range  of  funding 
will  depend  on  the  number  of 
applications  received  and  selected  for 
award.  Annual  budgets  are  expected  to 
range  from  $60,000  to  S200.000  in  total 
costs 

Prt'HpplK  ations 

Potential  applicants  are  strongly 
encouraged  to  submit  a  brief 
preapplication  that  consists  of  two  to 
three  pages  of  narrative  describing  the 
research  objectives  and  methods  of 
accomplishment.  These  will  be 
reviewed  relative  to  the  scope  ajid 
research  needs  of  the  EMP  Program. 
Principal  Investigator  (PI)  address, 
telephone  number,  fax  number  and  e- 
mail  address  are  required  parts  of  the 
preapplication.  A  response  to  each 
preapplication  discussing  the  potential 
program  relevance  of  a  formal 
application  generally  will  be 
communicated  within  15  days  of 
receipt.  Use  of  electronic  mail  for  this 
communication  will  decrease  the 
possibility  of  delay  in  responses  to  the 
preapplication. 

The  deadline  for  the  submission  of 
preapplications  is  April  28,  2003. 
Applicants  should  allow  sufficient  time 
so  that  the  formal  application  deadline 
is  met.  SC's  preapplication  policy  can 
be  found  on  SC's  Grants  and  Contracts 
Web  Site  at:  http://wwH'. sc.doe.gov/ 
production /grants/ preapp.html. 

Merit  Review 

Applications  will  be  subjected  to 
formal  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  which  are  listed  in 
descending  order  of  importance  codified 
at  10  CFR  605.10(d): 


1 .  Scientific  and/or  Technical  Merit  of 
the  Project; 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach; 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources; 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  process  will  include 
program  policy  factors  such  as  the 
relevance  of  the  proposed  research  to 
the  terms  of  the  announcement  and  the 
agency's  programmatic  needs.  Note, 
external  peer  reviewers  are  selected 
with  regard  to  both  their  scientific 
expertise  and  the  absence  of  confiict-of- 
interest  issues.  Both  federal  and  non- 
federal reviewers  will  often  be  used,  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigator(s)  and  the  submitting 
institution. 
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Information  about  development  and 
submission  of  applications,  eligibility- 
limitations,  evaluation,  selection 
process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  part 
605  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at: 
http://l^^^l^■. sc.doe.gov/production/ 
grants/grants. html.  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made. 

The  technical  portion  of  the 
application  should  not  exceed  twenty- 
five  double-spaced  pages  and  should 
include  detailed  budgets  for  each  year  of 
support  requested.  Awards  are  expected 
to  begin  on  or  about  November  1 .  2004. 
On  the  grant  face  page,  form  DOE  F 
4650.2,  in  block  15,  also  provide  the  Pi's 
phone  number,  fax  number  and  e-mail 
address.  Attachments  include 
curriculum  vitae,  a  listing  of  all  current 
and  pending  federal  support,  and  letters 
of  intent  when  collaborations  are  part  of 
the  proposed  research.  Curriculum  vitae 
should  be  submitted  in  a  form  similar  to 
that  of  the  National  Institutes  of  Health 
(NIH)  or  the  National  Science 
Foundation 

(NSF)  (two  to  three  pages).  The 
applicants  are  asked  to  submit  an 
electronic  copy  of  the  abstract  in  ASCII 
format  to:  Rick.pett\'@science.doe.gov. 
The  abstract  should  include  the 
following  information:  PI  and  co-PIs, 
their  institutions,  and  a  brief  summary 
of  research. 
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rhe  Cataiog  ot  Kuderal  Duuiestic 
Assistance  Number  for  this  program  is 
81.049.  and  the  solicitation  control 
number  is  ERFAP  10  CFR  part  605. 

Issued  in  Washington  DO.  un  DtH.embtir  10. 
2002. 

John  Rodney  Clark, 

Ass(xiatn  Diivdur  uf  Science  for  Resoun:e 
Mana}irmi:nt. 
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Federal  Energy  Regulatory 
Commission 

[Docket  No  OR03-2-O00) 

Caesar  Oil  Pipeline  Com^  i'  v   LLC; 
Notice  of  Petition  tof  Dp*  i  h  u  kv  Ordor 

Uecuinlmr  1.1.  ^1)02. 

Take  notice  that  on  December  6,  2002. 
Caesar  Oil  Pipeline  Company,  LLC 
(Caesar  Company)  filed  in  Docket  No. 
OR03-2-000,  a  petition  for  declaratory 
order,  pursuant  to  Rule  207(a)(2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.207(a)(2).  Caesar 
Company  requests  that  the  Commission 
issue  an  expedited  decision  on  this 
Petition  no  later  than  the  end  of  March 
2003. 

Caesar  Company  states  that  it  is 
planning  to  construct  the  Caesar  oil 
pipeline  system  (Caesar  System),  a 
major  crude  oil  pipeline  designed  to 
transport  the  maximum  volume  of  oil 
that  is  technologically  feasible  with 
existing  equipment,  which  will  provide 
transportation  for  the  Green  Canyon 
area  of  the  deepwater  Gulf  of  Mexico  to 
a  receiving  facility  at  Ship  Shoal  332  in 
the  Outer  Continental  Shelf.  In  addition 
to  serving  the  Green  Canyon  area,  the 
Caesar  System  will  also  be  available  to 
provide  transportation  service  to  the 
Walker  Ridge  and  Atwater  Valley  areas 
of  the  deepwater  Gulf  of  Mexico.  The 
Caesar  System  is  anticipated  to 
commence  service  in  2004.  and  will 
serve  areas  of  the  deepwater  Gulf  of 
Mexico  that  at  this  time  have  little  or  no 
available  transportation  capacity  on 
existing  oil  pipelines. 

Caesar  Company  states  that  the  Caesar 
System  will  be  subject  to  the 
nondiscrimination  provisions  of  the 
Outer  Continental  Shelf  Lands  Act  (the 
OCSLA).  and  Caesar  Company  seeks  the 
requested  declaratory  order  to  ensure 
that  the  Caesar  System  will  not  be 
subject  to  common-carrier  type  pro  rata 
allocation,  but  will  rather  be  authorized 
to  function  as  a  contract  carrier,  hold  an 
open  season,  enter  into  long-term 
transportation  contracts  reflecting 
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contracts  precedence  in  allocating 
capacity,  and  contract  for  capacity  that 
remains  available  after  the  open  season 
closf!S  on  a  first-come,  first-served  basis. 
Caesar  Company  maintains  that  the 
potential  of  pro  rata  allocation  will 
likely  discourage  production 
development  in  the  Green  Canyon. 
Walker  Ridge  and  Atwater  Valley  areas, 
and  commitment  on  the  Caesar  System 
by  prospective  subscribers  to  capacity, 
thereby  increasing  the  risk  of  both  the 
Caesar  System  and  shippers  using  it. 

Accordingly.  Caesar  Company  seeks 
the  following  by  the  end  of  February 
2003: 

A  Commission  dctlaralion  that  that  the 
Caesar  System  will  bo  authorized  to  function 
as  a  contract  carrier,  hold  an  open  season, 
enter  into  long-term  transportation  contracts 
reflecting  contract  carriage  principles,  give 
those  contracts  precedence  in  allocating 
capacity,  and  contract  for  capacity  that 
remains  available  after  the  open  season 
c  loses  on  a  first-come,  first-served  basis. 

Caesar  Company  requests  that  the 
Commission  issue  the  requested 
declaratory  order  by  the  end  of  March 
2003,  because  (1)  as  part  of  their 
planning  for  initial  production  when  the 
Caesar  System  goes  online  in  2004  (as 
currently  scheduled),  Caesar  Company 
and  the  shippers  to  be  served  by  the 
Caesar  System  at  start-up  would  like  to 
execute  transportation  agreements 
incorporating  contract  carriage 
principles  and  be  confident  that  those 
agreements  are  mutually  binding  and 
enforceable — lack  of  resolution  that  the 
Caesar  System  can  operate  on  a  contract 
carriage  basis  makes  this  impossible; 
and  (2)  in  order  for  the  Caesar  System 
to  be  fully  utilized,  Caesar  Company 
mu.st  obtain  future  transportation 
commitments  from  current  and 
prospective  producers  that  are  currently 
assessing  whether  they  should  pursue 
development  of  oil  field  production 
opportunities  in  the  Green  Canyon, 
Walker  Ridge,  and  Atwater  Valley  areas, 
whether  the  Caesar  System  will  be  able 
to  meet  their  requirements  for 
transportation  of  production,  and 
whether  they  must  construct  their  own 
isolated  pipelines  to  service  their 
production  fields. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
January  10.  2003  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taKuii.  uui  will  not  serve  to  make 
protestants  parlies  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
v\y%^\.ffirc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Suppcirt  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary 

|FR  Dot    02-32014  Filed  12-18-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Encrqy  Requlatory 

Commission 

(Docket  Ni.     HPHf,    j89  072^ 

Cotumbia  Gulf  Transmission 
Company.  Notice  ot  Negotiated  Rate 

Filing 

December  13.  2002. 

Take  notice  that  on  December  9.  2002, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  First  Revised 
Sheet  No.  20C;  First  Revised  Sheet  No. 
20D:  First  Revised  Sheet  No.  20E;  First 
Revised  Sheet  No.  20F:  and  First 
Revised  Sheet  No.  20G,  with  an  effective 
date  of  December  1 ,  2002. 

Columbia  Gulf  states  that  it  is  filing 
the  tariff  sheets  to  comply  with  the 
Commission's  orders  approving 
negotiated  rate  agreements  in  Docket 
Nos.  RP96-389-052,  054.  055.  060  and 
067.  The  instant  filing  contains  revised 
tariff  sheets  reflecting  the  rate  effective 
on  December  1.  2002. 

Columbia  Gulf  states  further  that 
copies  of  the  filing  has  been  served  on 
all  parties  identified  on  the  official 
service  list  in  Docket  No.  RP96-389. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC      - 
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20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson.  )r.. 

Deputy  Secretary. 

IFR  Dor.  02-32029  Filed  12-18-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

;Docket  No   RP03   19&~0001 

Dominion  Transmission.  Inc  ;  Notice  of 
Tariff  Filing 

December  13,  2002. 

Take  notice  that  on  December  9,  2002, 
Dominion  Transmission,  Inc.  (DTI) 
tendered  for  filing  to  be  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1 , 
First  Revised  Sheet  No.  308,  with  an 
effective  date  of  February  1,  2003. 

DTI  states  that  this  tariff  filing  is 
intended  to  eliminate  potential 
ambiguity  in  DTI's  Rate  Schedule  GSS 
by  clarif\'ing  that  the  holder  of  storage 
capacity  at  the  start  of  each  Winter 
Period  is  responsible  for  compliance 
with  DTI's  minimum  turnover 
requirements.  DTI  explains  that  the 
minimum  turnover  provisions  are 
intended  to  provide  an  incentive  for 
customers  to  withdraw  volumes  from 
storage  during  the  Winter  Period 
consistent  with  DTI's  operational 
requirements.  DTI  explains  that  the 


minimum  turnover  requirements  are 
seasonal,  not  monthly  and  that  this 
flexibility  renders  the  tariff  provisions 
arguably  ambiguous  with  respect  to 
their  application  in  the  event  of  capacity 
release  during  the  Winter  Period. 

DTI  states  that  the  only  reasonable 
interpretation  of  the  minimum  turnover 
provisions  places  the  responsibility  for 
the  required  withdrawals  on  the  only 
shipper  with  the  opportunity  to  ensure 
that  withdrawals  are  made  during  the 
Winter  Period — that  is,  the  shipper  that 
holds  the  capacity  on  November  1  of 
each  year. 

DTI  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  have  been 
served  upon  DTI's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wv^rw. fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnhneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linw  ihk!   \    W  .ilstin.  jr., 

Deputy  .')ff  remn 

[PR  Dor  02-32025  Filed  12-18-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulaicv 
Commission 

[Docket  No  RPO2-534-O02T 

Guardian  Pipeline  Company   u  L  C 
Notice  of  Negotiated  Rates 

ijt*(  fiiiue*!    1  A  .  .:uu,^ 

Take  notice  that  on  December  6,  2002, 
Guardian  Pipeline  Company,  L.L.C. 
(Guardian)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1.  Second  Revised  Sheet  No.  6, 
proposed  to  be  effective  December  7, 
2002. 

Guardian  states  that  the  purpose  of 
this  filing  is  to  reflect  the 
implementation  of  two  negotiated  rate 
agreements  with  Wisconsin  Gas 
Company  and  WPS  Energy  Services. 
Inc.  for  transportation  under  Rate 
Schedule  FT-1. 

Guardian  states  that  copies  of  this 
tariff  filing  are  being  served  on  all 
jurisdictional  customers  and  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
iwvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnUneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
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DEPAH I MLNT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-1 5-003] 

Horizon  Pipeline  Company,  L.L.C.; 
Notice  of  Compliance  Filing 

l).-ifiiil)fi  It.  Jitn.; 

Take  notice-  thnt  on  December  9.  2002. 
Horizon  Pipeline  (Company.  L.L.C. 
(Horizon)  tendered  for  filing  to  become 
part  of  it.s  FERC  C.as  Tariff.  Original 
Volume  No.  1.  Second  Substitute 
Original  Sheet  No.  7A.  to  be  effective 
April  \?>.  2002. 

Horizon  states  that  the  purpose  of  this 
filing  is  to  complv  with  the 
Commission's  order  dated  November  2ti. 
2002  which  directed  Horizon  to  modify 
the  tariff  provisions  reflected  in  footnote 
five  on  Tariff  Sheet  No.  7A  regarding  the 
segmentation  rate  and  the  overlap 
restriction. 

Horizon  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  (Commission's  official  service  list  in 
Docket  No.  (;T()2-l.'i. 

Any  person  desiring  to  protest  said 
filing  should  File  a  protest  with  the 
Fcjderal  Energy  Kegulatorv  (iommission. 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  section 
385.21 1  of  the  (Commission's  Rules  and 
Regulations.  All  suc;h  protests  must  he 
filed  in  accordani:e  with  section  154.210 
of  the  Commissions  Regulations. 
Protests  will  hr  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Ccmimission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  (Commission's  VVeb  site  at 
/iffp.//iv'VfVv./prc.,i,'ov'  using  the  "FERRIS  " 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  ac;cess  the  document. 
For  Assistance,  please  contac:!  FERC 
Oidine  Support  at 

FERCOnlinfSuf}port@fen:.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 


site  under  the  "e-Filing  "  link. 
I.inwood  A.  VVaison.  |r.. 
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Federal  En^f  iv  fit  guuitory 
Commission 

[Docket  No.  RP03-59-O01) 

Horizon  PiF>eline  Company,  LLC; 
Notice  of  Compliance  Filinq 

l).'i  I'liitii't  1  i   -III), 

Take  notice  that  on  December  1 1. 
2002.  Horizon  Pipeline  Company.  L.L.C. 
(Horizon)  tendered  for  filing  to  become 
part  of  its  FERC  (ias  Tariff.  Original 
Volume  No.  1.  Substitute  Original  Sheet 
No.  195A.  to  be  effective  December  2. 
2002. 

Horizon  slates  that  the  purpose  of  this 
filing  is  to  c:omply  with  the 
Commission's  order  dated  November  26. 
2002  in  the  referenced  docket. 

Horizon  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commissions  official  service  list  in 
Docket  No,  RP03-59. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Referenc;e  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://iv\uv.ten  .fiov  using  the  "FERRIS  " 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  dof:umenl. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FEHCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  5C2-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  la'CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  (Commission's  VVeb 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  |r., 

lJfi)iilv  S<-rrrl(tr\'. 

UK  Doc  02-,32()28  Filed  12-18-02:  8:45  ami 
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DEPARTMt-NT  OF  FNERGY 

Federal  Enerqy  Requlatory 
Commission 

[DockPlNo   RP98-18  0071 

lrc>qiiois  Gas  Transmission  System, 
L  P     Notice  ot  Negotiated  Rate 

December  13,  20U2. 

Take  notice  that  on  December  10. 
2002,  Iroquois  Gas  Transmission; 
System,  LP.  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Substitute  Fourth 
Revised  ShiH-t  No.  6.  to  be  effective 
November  1.  2002. 

Iroquois  states  that  the  revised  tariff 
sheet  reflects  a  negotiated  rate  between 
Iroquois  and  Sempra  Energy  Trading 
Corp.  (Sempra)  for  transportation  under 
Rate  Schedule  RTS  bt;ginning  on 
November  1.  2002  through  November  1, 
2004.  The  Commission  directed  Iroquois 
to  file  a  revised  tariff  sheet  no.  6  to 
reflect  the  term  of  the  negotiated  rate 
agreement,  which  had  been 
unintentionally  omitted  by  Iroquois  in 
the  original  November  1,  2002  filing. 

Iroquois  states  that  the  instant  filing 
.satisfies  the  Commission's  request. 
Iroquois  proposes  an  effective  date  of 
November  1,  2002  to  be  consistent  with 
the  date  the  service  commenced. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
regulatory  agencies  and  all  parties  to  the 
proceeding. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  (Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
(Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
(Commission's  Web  site  at  http:// 
\\^v^^. ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport&ferc.gnv  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
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interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing  "  link. 

1  in«  (Mxl    \    \\  ,iKi'H    i  t 

Deputy  Secretary. 

tFR  n,,f    n.?-.32030  Filed  12-18-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

;Docket  No    RP03   196-000; 

Midwestern  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  m  FERC  Gas  Tariff 

December  13,  2002. 

Take  notice  that  on  December  10, 
2002,  Midwestern  Gas  Transmission 
Company  (Midwestern)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheets,  to  become 
effective  January  1,  2003. 

Title  Page 

First  Revised  Sheet  No.  251 
First  Revised  Sheet  No.  253 
First  Revised  Sheet  No.  401 
First  Revised  Sheet  No.  408 
Second  Revised  Sheet  No.  415 
First  Revised  Sheet  .No.  423 
First  Revised  Sheet  No.  430 
First  Revised  Sheet  No.  436 
First  Revised  Sheet  No.  441 
First  Revised  Sheet  No.  446 
First  Revised  Sheet  No.  482 
First  Revised  Sheet  No.  483 
First  Revised  Sheet  No.  489 
First  Revised  Sheet  No.  492 
First  Revised  Sheet  No.  49.=i 

Midwestern  states  that  it  has  moved 
to  a  new  location.  The  purpose  of  this 
filing  is  to  reflect  in  its  tariff, 
Midwestern's  new  address  and 
telephone  numbers  at  the  new  location. 

Midwestern  states  that  it  as  served 
copies  of  the  filing  upon  all  of  its 
contracted  shippers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385,211  of  the  Commission's 
Rules  and  Regulations,  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154,210  of  the 
Commission's  Regulations,  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  )r.. 

Deputy  Secretary. 

|KR  Uoc.  02-32026  Filed  12-18-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No    RP02  448-003] 

National  Fuel  Gas  Supply  Corporation 
Notice  of  Compliance  Filing 

Uci  I'lnnc'i    I  t    juuj 

Take  notice  that  on  December  11, 
2002  National  Fuel  Gas  Supply 
Corporation  (National  Fuel)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1 ,  Second 
Sub.  Original  Sheet  No.  377A.  with  an 
effective  date  of  October  1.  2002. 

National  Fuel  states  that  this  filing  is 
being  made  in  compliance  with  the 
Commission's  order  issued  on 
November  26.  2002,  in  the  above- 
referenced  docket.  The  November  26 
Order  directed  National  Fuel  to  file 
revised  tariff  sheet  to  clarif}'  that  it  will 
accept  title  transfer  tracking 
nominations  using  the  nomination 
datasets  established  by  NAESB. 
National  Fuel  states  that  in  compliance 
with  this  directive,  it  has  revised 
Section  13.1(f)(ii)  of  its  General  Terms 
and  Conditions. 

National  Fuel  states  that  copies  of  this 
filing  were  served  upon  its  customers, 
interested  state  commissions  and  the 
parties  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv'  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http ://wwv\'.ferc. gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
stronglv  encourages  electronic  filings. 
See  18'CFR385.2001(a)(l)(iii)andthe 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A,  Watson.  |r.. 

Deputy  Secretary. 

IFR  Doc.  02-32021  Filed  12-18-02:  8:45  am) 
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Northern  Nalura;  Gas  Corr,pa-iy    Nc.ce 
of  Compliance  Fiiinp 

December  la.  2UU2. 

Take  notice  that  on  December  6.  2002. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  in  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  Substitute  64  Revised  Sheet  No. 
51,  to  be  effective  Januarv'  1,  2003. 

Northern  states  that  it  is  refiling  a 
Substitute  64  Revised  Tariff  Sheet  No. 
51  to  correct  the  System  Balancing 
Agreement  (SBA)  Market-to-Market 
Rate.  The  correct  rate  is  SO.  131  as  noted 
on  Substitute  64  Revised  Sheet  No.  51. 
rather  than  $0,132  which  was  shown  on 
64  Revised  Sheet  No.  51  filed  on 
November  27.  2002. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 


lllh: 


K.- 


'hursdav.  December   1')    .'()(».' 


iiicii  ]ii  .11 1  iiiu.iui  .   ivith  section  154.210 
nf  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
C;ommission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commissitm  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  (kimmission's  Web  site  at 
/jf/p  //vv-iv-M./crc^'ov  using  the  "FERRIS  " 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERCi 
Online  Support  at 

FERCOnlinfiSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  ,502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
Spfi  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  ■e-Filing  "  link. 

Linwood  A.  Walson.  |r., 

f)epuly  St^crftan 
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Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FER(X)nlinfiSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  SVe  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

l.inwood  A.  Walson.  |r.. 

Deputy  SiuTfUin,'. 
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December  1:1.2002 

Take  notice  that  on  December  11, 
2002,  Northern  Natural  Cas  C^ompany 
(Northern)  tendered  for  filing  to  become 
part  of  its  FERC  Cas  Tariff.  Fifth  Revised 
Volume  No.  1.  Fourth  Revised  Sheet  No. 
299A,  to  be  effective  on  January  11, 
2003. 

Northern  is  herebv  revising  Section  52 
(Right  of  First  Refusal)  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff  to  eliminate  references  to  a  5-year 
term  matching  cap  consistent  with  the 
Commission's  Order  issued  in  Docket 
No.  RM98-10-011  on  October  31.  2002. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  a  protest  with  the 
Federal  Energy  Regulatory  (Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  vSections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
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Federal  Energy  Requi.uory 
Commission 
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Take  notice  that  on  December  10, 
2002.  PG&E  Gas  Transmission. 
Northwest  Corporation  (GTN)  tendered 
for  filing  to  be  part  of  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1-A. 
Third  Revised  Sheet  No.  15  and  Original 
Sheet  No.  20.  with  an  effective  date  of 
December  10.  2002. 

GTN  states  that  these  sheets  are  being 
filed  to  reflect  the  implementation  of 
one  negotiated  rate  agreement. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 


with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivivw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
inter\'entions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing  "  link. 

Linwood  A.  Walson,  |r.. 

Deputy  Secretary. 
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Proteus  Oil  Pipeline  Company    LLC 
Notice  of  Petition  for  Declaratory  Order 

Take  notice  that  on  December  6.  2002, 
Proteus  Oil  Pipeline  Company,  LLC 
(Proteus  Company)  filed  in  Docket  No. 
OR03-3-000  a  petition  for  declaratory 
order,  pursuant  to  Rule  207(a)(2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.207(a)(2). 

Proteus  Company  requests  that  the 
Commission  issue  an  expedited 
decision  on  this  Petition  no  later  than 
the  end  of  March  2003.  Proteus 
Company  states  that  it  is  planning  to 
construct  the  Proteus  oil  pipeline 
system  (Proteus  System),  a  major  crude 
oil  pipeline  designed  to  transport  the 
maximum  volume  of  oil  that  is 
technologically  feasible  with  existing 
equipment,  which  will  provide 
transportation  for  the  Mississippi 
Canyon  and  Atwater  Valley  areas  of  the 
deepwater  Gulf  of  Mexico  to  a  receiving 
facility  at  South  Pass  Block  89  in  the 
Outer  Continental  Shelf.  The  Proteus 
System  is  anticipated  to  commence 
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service  in  2005.  and  will  serve  areas  of 
the  deepwater  Gulf  of  Mexico  that  at 
this  time  have  little  or  no  available 
transportation  capacity  on  existing  oil 
pipelines. 

Proteus  Company  states  that  the 
Proteus  System  will  be  subject  to  the 
nondiscrimination  provisions  of  the 
Outer  Continental  Shelf  Lands  Act  ("the 
OCSLA).  and  Proteus  Company  seeks 
the  requested  declaratory  order  to 
ensure  that  the  Proteus  System  will  not 
be  subject  to  common-carrier  type  pro 
rata  allocation,  but  will  rather  be 
authorized  to  function  as  a  contract 
carrier,  hold  an  open  season,  enter  into 
long-term  transportation  contracts 
reflecting  contract  carriage  principles, 
give  those  contracts  precedence  in 
allocating  capacity,  and  contract  for 
capacity  that  remains  available  after  the 
open  season  closes  on  a  first-come,  first- 
served  basis.  Proteus  Company 
maintains  that  the  potential  of  pro  rata 
allocation  will  likely  discourage 
production  development  in  the 
Mississippi  Canyon  and  Atwater  Valley 
areas,  and  commitment  on  the  Proteus 
System  by  prospective  subscribers  to 
capacity,  thereby  increasing  the  risk  of 
both  the  Proteus  System  and  shippers 
using  it. 

Accordingly.  Proteus  Company  seeks 
the  following  by  the  end  of  February 
2003: 

A  Commission  declaration  that  that  the 
F^roteus  System  will  be  authorized  to 
function  as  a  contract  carrier,  hold  an  open 
season,  enter  into'  long-term  transportation 
contracts  reflecting  contract  carriage 
principles,  give  those  contracts  precedence  in 
allocating  capacity,  and  contract  for  capacity 
that  remains  available  after  the  open  season 
closes  on  a  first-come,  first-served  basis. 

Proteus  Company  requests  that  the 
Commission  issue  the  requested 
declaratory  order  by  the  end  of  March 
2003.  because  (1)  as  part  of  their 
planning  for  initial  production  when  the 
Proteus  System  goes  online  in  2005  (as 
currently  scheduled),  Proteus  Compan\ 
and  the  shippers  to  be  served  by  the 
Proteus  System  at  start-up  would  like  td 
execute  transportation  agreements 
incorporating  contract  carriage 
principles  and  be  confident  that  those 
agreements  are  mutually  binding  and 
enforceable — lack  of  resolution  that  the 
Proteus  System  can  operate  on  a 
contract  carriage  basis  makes  this 
impossible;  and  (2)  in  order  for  the 
Proteus  System  to  be  fully  utilized. 
Proteus  Company  must  obtain  future 
transportation  commitments  from 
current  and  prospective  producers  that 
are  currently  assessing  whether  they 
should  pursue  development  of  oil  field 
production  opportunities  in  the 
Mississippi  Canyon  and  Atwater  Valley 


areas,  whether  the  Proteus  System  will 
be  able  to  meei  their  requirements  for 
transportation  of  production,  and 
whether  they  must  construct  their  own 
isolated  pipelines  to  service  their 
production  fields. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
January  10.  2003.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wTvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
firee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

I  muiMEii    \    W  .(isnn,  Jr., 

Deputy  Sucmtary . 
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Commission 

[Docket  No   RP03-191-000] 

Questar  Pipeline  Company:  Notice  of 
Tarlfl  Filing 

December  13.2002. 

Take  notice  that  on  December  9,  2002. 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  of  its  FERC  Gas 
Tariff.  Ninth  Revised  Sheet  No.  1.  First 
Revised  Volume  No.  1 .  Fourteenth 
Revised  Sheet  No.  40  and  First  Revised 
Sheet  No.  99L,  effective  Januarj'  10, 
2003. 

Questar  proposed  to  add  section  31, 
Off-System  Services,  to  Part  1  of  the 


General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff.  This  section  allows 
Questar  to  waive  the  "shipper  must 
hold  title"  policy  to  the  extent  that 
Questar  renders  service  for  others  using 
off-system  capacity  pursuant  to  its 
existing  tariff  and  rates.  This  proposal 
will  not  change  or  impact  the  quality  of 
service  for  existing  firm  or  interruptible 
customers  under  Questar's  tariff.  In 
addition.  Questar  will  be  at  risk  for 
recovery  of  any  costs  associated  with 
the  purchase  of  any  off-system  capacity. 

Questar  states  that  a  copy  of  t^s  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Walson,  Jr., 

Deputy  Secretary. 
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[Docket  No  CP01-416-0011 

Si»T'  (  P'.>duction  CofTipany    Notice  of 

Appiii.uion 

l).;i(Mnb«r  1:J.2(X)2. 

Take  notice  that  on  December  3,  2002, 
Sierra  Production  Company,  (.Sierra), 
filed  an  application  seeking  to  amend  its 
Presidential  Permit  issued  by  the 
C^ommission  on  December  28.  2001,  in 
Docket  No  (:P01-41H-000,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
ivww.ferc.gov  using  the  "FHRKIS"  link 
For  assistance,  contact  FERt;  Online 
Support  at 

FE!iC()vlinfSupport@fprc.fiov  or  toll- 
free  at  (866)208-3fi7b.  or  for  TTY. 
contact  (202)  502-8659. 

In  Sierras  December  28  Presidential 
Permit,  the  Commission  authorized  it  to 
construc:t  new  pipeline  facilities  to 
provide  importation  service  of  5.000 
Mcf  per  day  of  natural  gas  from 
Southern  Alberta.  (Canada  to  Montana. 
Sierra  states  that  subsequent  to 
(k)mmission  issuance  of  its  Presidential 
Permit,  other  producers  in  the 
immediate  area  of  Sierras  well  in 
Alberta.  Canada  have  requested  Sierra  to 
transport  their  respective  gas  production 
into  Sierras  compression  and  salt* 
facility  in  Toole  County,  Montana. 

Sierra  states  the  volume  will  increase 
to  12.000  Mcf  per  day  and  (an  be 
accommodated  through  the  permitted 
facilities.  Accordingly.  Sierra  requests 
that  the  Commission  amend  Articles  1 
and  2  of  the  Presidential  Permit  to 
increase  the  imported  natural  gas 
volume  from  5.000  Mcf  per  day  to 
12,000  Mcf  per  day. 

Any  questions  regarding  the 
application  should  be  directed  to  Gary 
McDermott.  C.P.A.,  Sierra  Production 
Companv,  PO  Box  718,  Shelby. 
Montana,  at  (406)  434-0018. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  January  3.  2003.  file 
with  the  Federal  Energy  Regulatory 
C]ommission.  888  First  Street.  NE.. 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 


status  will  be  pLi the  service  list 

maintained  by  the  Secretary  of  the 
Commission  and  will  rw;eive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
( !iimmi.ssion  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
mtervene  in  order  \o  have  comments 
considered.  The  second  way  to 
participate  is  bv  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copitvs  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  (Commission's 
environmental  mailing  list,  will  ret;eive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  si^rve  copies  of  filed 
do<:umonts  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
(Commission  (except  for  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
(Commission's  final  order. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  instructions  on 
the  Commission's  web  site  under  the  "e- 
Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
(C(jmmission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commissions  review  process,  a 


final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson.  |r., 

Dfpuly  St'civtan 
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Federal  Energy  Regulatory 

Commission 

Docket  Nos    TM99  6   29  006    RPOO  209- 
aOJ    flPOi    2S3   006    ana  RP02    1 71    004] 

Transcontinental  Gas  Pipe  Line 
Corporation    Notice  ot  Compliance 
Filing 

Dei.;mber  i:J.  2002. 

Take  notice  that  on  December  9,  2002 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1.  certain 
revised  tariff  sheets  to  which  sheets  are 
enumerated  in  Appendix  A  attached  to 
the  filing. 

Transco  states  that  the  filing  is  being 
filed  pursuant  to  a  Commission's  Order 
dated  October  10.  2002  (October  10 
Order)  which  directed  Transco  to  file, 
within  sixty  days  revised  tariff  sheets 
with  revised  Fuel  Retention  Percentages 
for  each  annual  period  beginning  April 
1.  1999.  calculated  in  accordance  with 
the  Commission's  instructions  in  the 
October  10  Order,  together  with 
supporting  calculations  and 
workpapers.  In  addition,  the  October  10 
Order  instructed  Transco  to  use  the 
methodology  approved  in  the  October 
10  Order  to  calculate  the  net  refunds  or 
billing  adjustments  to  be  made,  and  to 
include  the  refund  computations  and 
supporting  workpapers  in  its 
compliance  filing. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  State 
(Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commissions  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
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http://www.ferc.gov  using  the  "FERRIS  " 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  |r., 

Deputy  Secretary. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  EC0^28-OOO.  et  al  ) 

Chandler  Wind  Partners.  LLC,  et  al.; 
Electric  Rate  and  Corporate  Filings 

December  13,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  uithiii  tii  h 
docket  classification 

1.  Chandler  Wind  Partners.  LLC.  Koote 
Creek  IL  LLC.  Foote  Creek  III,  LLC, 
Foote  Creek  IV.  LL(;.  Ridge  Crest  Wind 
Partners.  LL(,.  (iinergy  (ilobal  Power, 
Inc.,  Caithnes,s  Energy.  L.L.C. 

jDocket  Nos.  EC03-28-000,  EROl-390-001. 
ER99-3450-003.  ER99-2 769-004,  EROO- 
2706-001  and  EROl-2760-OOll 

Take  notice  that  on  Dpcember  10, 
2002,  Chandler  Wind  Partners  LLC. 
Foote  Creek  II.  LLC,  Foote  Creek  III, 
LLC.  Foote  Creek  IV.  LLC,  Ridge  Crest 
Wind  Partners,  LLC  ftogether.  Wind 
Projects),  Cinergy  Global  Power,  Inc 
(Cinergy  Global),  and  Caithness  Energ\ 
L.L.C.  (Caithness)  (collectivelv. 
Applicants)  filed  with  the  Federal 
Energy  Regulatory  C.ummission  an 
application  pursuant  to  section  203  of 
the  F^'dpral  Power  .Art  and  notice  of 
(  hange  in  .status  with  respt'ct  to  the 
transfer  of  the  Wind  Projects  from 
Cinergy  Global  to  Caithness 

('ommtTit  Datf  Derember  Jl.  2002. 

2.  (^alpine  Parlin.  Inc. 

IDocket  No.  EC03-29-O00). 

Take  notit  e  that  on  December  9.  2002. 
Calpine  Parlin.  Ini  (CPI)  tendered  for 

filing  with  the  Federal  Energ\ 
Regulatory  Commission  (Commission) 
an  application  under  section  203  of  the 
Federal  Power  .Act  for  approval  of  the 
conversion  of  CPl's  form  of  business 


organization  to  a  limited  liability 
company  and  the  addition  of  an 
independent  director  to  its  board. 
Comment  Date:  December  30,  2002. 

3.  San  Diego  Gas  &  Electric  Company, 
Complainant  v   Sellers  of  Energy  and 
Ancillar>  Services  Into  Markets 
Operated  by  the  California  Independent 
System  Operator  and  the  California 
Power  Exchange.  Respondents. 

IDocket  Nos.  ELOO-9.5-045  and  Investigation 
of  Practices  of  the  California  Independent 
System  Operator  and  the  California  Power 
Exchange  ELOO-98-042) 

On  December  12,  2002, 
.Administrative  Law  Judge  Bruce  L. 
Birchman  issued  a  Certification  Of 
Proposed  Findings  On  California 
Refund  Liability  (Findings),  in  the 
above-docketed  proceedings.  Initial 
comments  on  the  Findings  are  due  to  be 
filed  with  the  Commission  on  or  before 
January  13,  2003.  Reply  comments  shall 
be  filed  on  or  before  February  3,  2003. 

4.  City  of  Vernon.  California 

IDocket  No.  EL03-31-OOOI 

Take  notice  that  on  December  9,  2002, 
the  City  of  Vernon,  California  (Vernon) 
tendered  for  filing  the  annual  update  to 
its  Transmission  Revenue  Balancing 
.Account  Adjustment  (TRBA 
Adjustment)  and  to  Appendix  I  of  its 
Transmission  Owner  Tariff  (TO  Tariff), 
tn  reflect  that  updait' 

Consistent  with  the  (^ahlurnia 
Independent  Svstem  Operator 
Corporation  (ISO)  FERC  Electric  Tariff, 
Vernon  requests  a  fajiuary  1,  2003 
effective  date  for  its  filing. 

Vernon  states  that  copies  of  this  filing 
have  been  served  on  the  California 
Independent  System  Operator 
tjjrporation  and  the  three  other 
Participating  Transmission  Owners,  as 
well  as  served  upon  all  individuals  on 
the  service  list  in  Commission  Dt)cket 
No  EL02-103 

(Comment  Datf'   ]dnud.r\'  H.  2003. 

5.  Illinois  Power  Company 

IDocket  No  EL03- .32-000! 

Take  notice  that  on  December  10. 
2002,  Illinois  Power  Companv  filed  a 
Petition  for  Declaratory  Order 
Confirming  Requirements  Under  Open- 
Access  Tariff  pursuant  to  Rule  207{a)t2') 
(jf  the  Rules  of  Practice  and  Procedure 
of  the  Federal  Energy  Regulatory 
Commission  (Commission),  18  CFR 
385.207(a)(2).  requesting  that  the 
Commission  issue  an  order  ( onfirming 
(1)  that  the  Constellatujn  Agreement  did 
not  qualify  as  a  designated  network 
resource  under  Illinois  Power  s  O.ATT 
and  (2i  that  the  NERf  s  TLR  procedures 
and  the  curtailment  pru\isions  of  the 
OATT  Lonform  to  the  (.onimission's 


design  for  open-access  transmission  and 
obligated  Illinois  Power  to  curtail  Com 
Belt's  Network  Integration  Transmission 
Service  on  thirteen  days  during  the 
summer  of  2000.  Texas  Eastern  states 
that  copies  of  this  filing  were  mailed  to 
Com  Belt  and  interested  state  regulatory 
agencies. 

Comment  Dnte:  JanuarA'  9.  2003. 

6.  New  '^  ork  Indcpendin!  System 
Operator    Inc. 

IDockul  .No.  EROO-3591-016  and  EROO- 
1969-0181 

Take  notice  that  on  December  9,  2(X)2, 
New  York  Independent  Systems 
Operator,  Inc.  (NYISO)  filed  a  report  on 
certain  Bid  Production  Cost  Guarantee 
(BPCG)  costs  and  payments,  in 
accordance  with  (Commission's  Order  on 
Compliance  Filings. 

Comment  Dntp  Df^PrnHpr  30.  2002. 

7.  Consumers  tnergj  Company 

IDocket  No.  ER03-153-O021 

Take  notice  that  on  December  11, 
2002  Consumers  Energy  Company 
(Consumers)  tendered  for  filing  a 
revised  cover  sheet  for  the  Service 
Agreement  it  filed  earlier  in  this  docket. 
Copies  of  the  filing  were  served  upon 
the  Customer  and  the  Michigan  Public 
Service  Commission. 

Comment  Date:  January  2,  2003. 

8.TXC  Pedncktov^n  ( oeeneraiuir^ 
Company  LP 

IDocket  No  ER03-256-OO0I 

Take  notice  that  on  December  9,  2(X)2, 
TXU  Pedricktown  Cogeneration 
Company  LP  (TXU  Pedricktown). 
tendered  for  filing  a  Notice  of 
Succession  pursuant  to  Section  35.16  of 
the  Commission's  Regulations.  18  CFR 
35.16.  As  a  result  of  a  name  change, 
TXU  Pedricktown  is  succeeding  to  the 
tariffs  and  related  service  agreements  of 
Pedricktown  Cogeneration  Limited 
Partnership,  effective  December  3,  2002. 

Comment  Date:  December  30,  2002, 

9  .\nzona  Public  Service  {x)mpan> 

[Docket  No.  ER03-258-OO01 

Take  notice  that  on  December  9.  2002. 
.Arizona  Public  Service  Clompany  (APS) 
made  a  compliance  filing  in  the  above- 
reference  docket  to  update  the  corrected 
effective  date. 

A  copy  of  this  filing  has  been  served 
on  all  parties  of  record. 

Comment  Date:  December  30,  2002. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
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and  ^14  oi  uiL'  l  u^lllll■^sll)n's  Rules  ot 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivww.ferc.gov.  using  the  "FERRIS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlipeSupport®ferc.gov  or  toll- 
free  at  1866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the  ' 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas. 

Svcretan 

|FR  Doc.  02-32011  Filed  12-18-02:  8:45  ami 
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Commissitjf 

Notice  of  Appiu:  Jlujr-  ALCpptcd  for 
Filinq  ridd  Solicitinq  CufTnnpnts. 
^'rotests    ,ind  Motirnis  f'<  irMf'vfnP 

lJt:i.i;IIlbul    1.1.  ^l)U_. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12354-000, 

c.  Dote /;7ed;  August  21.  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
John  Stennis  L&D  Hydroelectric  Project 
would  be  located  on  the  Tombigbee 
River  in  Lowndes  County,  Mississippi. 
The  proposed  project  would  utilize  an 
existing  dam  administered  by  the  U.S. 
Army  Corps  of  Engineers. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 


^.  Applicant  contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akrtm,  OH  44301,  (330)  535-7115. 
h.  FERC  Contact:  Tom  Papsidero. 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
vSalas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"c-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12354-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copv  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

).  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing  John  C. 
Stennis  Lock  and  Dam  and  Reservoir, 
would  consist  of:  (1)  Two  proposed  80- 
foot-long,  6-foot-diameter  steel 
penstocks.  (2)  a  proposed  powerhouse 
containing  two  generating  units  with  a 
combined  installed  capacity  of  2.7 
megawatts,  (3)  a  proposed  300-foot-long, 
14.7-kv  transmission  line,  and  (4) 
appurtenant  facilities.  The  project 
would  operate  in  a  run-of-river  mode 
and  would  have  an  average  annual 
generation  of  17  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wwiv.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3678  or  e-mail 

ferconlinesupport@ferc.gov.  For  TTY. 
call  (202)  502-865a  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  applicant's  address 
in  item  g  above. 

1.  (Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 


proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminarv'  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  dale  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent— A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
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Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
•COMPETING  APPLICATION  ", 
■PROTEST  ".  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watsim.  h 

Deputy  Secretary 

(PR  Doc.  02-32016  Filed  12-18-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  ot  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

1  Jf-i  ri  liLJfl    i  .5 ,   ^V>i*», 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12367-000. 

c.  Date  filed:  September  13.  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 


e.  Name  and  Location  of  Project:  The 
Kentucky  L&D  No.  4  Hydroelectric 
Project  would  be  located  on  the 
Kentucky  River  in  Franklin  County. 
Keutucky.  The  proposed  project  would 
utilize  an  existing  dam  administered  by 
the  U.S.  Army  Corps  of  Engineers. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-825(r). 

g.  Applicant  contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron.  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  Tom  Papsidero. 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  inter\'entions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
'e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12367-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing 
Kentucky  Lock  and  Dam  No..  4  Dam  and 
Reservoir,  would  consist  of:  (1)  Two 
proposed  50-foot-long,  6-foot-diameter 
steel  penstocks,  (2)  a  proposed 
powerhouse  containing  two  generating 
units  with  a  combined  installed 
capacity  of  2.5  megawatts,  (3)  a 
proposed  300-foot-long,  14.7-kv 
transmission  line,  and  (4)  appurtenant 
facilities.  The  project  would  operate  in 
a  run-of-river  mode  and  would  have  an 
average  annual  generation  of  15  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 


3678  or  e-mail 

ferconlinesupport®ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  applicant's  address 
in  item  g  above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminarv  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interesteid  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  typ»iof 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project, 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
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Lciiiinu'iiis,  <i  jiiiMfM.  Ill  .1  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  ail 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicants  representatives. 

Linwuod  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Do(    02-32017  Filed  12-18-02,  8:45  am) 
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DtPARTMEN'   Of  eNERGV 

Federal  Energy  Regulatory 
Commission 

Notice  ot  Application  Accepted  fo: 
Filing  and  Soliciting  Comments 
Protests   and  Motions  To  Intervene 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12376-000. 

c.  Date  filed:  September  23.  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Millwood  Dam  Hydroelectric  Project 
would  be  located  on  the  Little  River  in 
Little  River  and  Hempstead  Counties, 
Arkansas.  The  proposed  project  would 
utilize  an  existing  dam  administered  by 
the  U.S.  Army  Corps  of  Engineers. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use.  791(a)-825(r). 

g.  Applicant  contact:  Mr.  Raymond 
Helter.  Universal  Electric  Power 
Corporation.  1145  Highbrook  Street, 
Akron.  OH  44301.  (330)  535-7115. 

h.  FERC  Contact:  Tom  Papsidero. 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington.  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iiij  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12376-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing 
Millwood  Dam  and  Reservoir,  would 


consist  of:  (1)  Seven  proposed  180-foot- 
long.  8-foot-diameter  steel  penstocks.  (2) 
a  proposed  powerhouse  containing 
seven  generating  units  with  a  combined 
installed  capacity  of  13.5  megawatts.  (3) 
a  proposed  200-foot-long,  14.7-kv 
transmission  line,  and  (4)  appurtenant 
facilities.  The  project  would  operate  in 
a  run-of-river  mode  and  would  have  an 
average  annual  generation  of  83  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3678  or  e-mail 

ferconlinesuppoifelferc.gov.  For  TTY. 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  applicant's  address 
in  item  g  above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary'  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  appli'^ation  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
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application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Ser\ice  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 
"PROTEST  ".  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulator}' 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  theHime  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson.  Jr., 

Di'puty  Sfcmtary. 

|FK  Doc.  02-.'12018  Filed  12-18-02:  8:4.'j  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments.  Recommendations  Terms 
and  Conditions,  and  Prescriptions 

December  1.1.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License  (5MW  or  More). 

b.  Project  No.:  P-2000-036. 

c.  Date  Filed:  October  31 ,  2001 . 

d.  Applicant:  Power  Authority  of  the 
State  of  New  York, 

e.  Name  of  Project:  St.  Lawrence-FDR 
Power  Project. 

f.  Location:  Located  on  the  St. 
Lawrence  River  near  Massena,  in  St. 
Lawrence  County,  New  York.  There  are 
no  Federal  lands  located  within  the 
project  boundary. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Joseph  I. 
Seymour,  Chairman  and  Chief  Executive 
Officer.  Power  Authority  of  the  State  of 
New  York,  30  South  Pearl  Street, 
Albany,  NY  12207-3425,  (518)  433- 
6751.  Mr.  John  ).  Suloway,  Director, 
Licensing  Division,  Power  Authority  of 
the  State  of  New  York.  123  Main  Street, 
White  Plains,  NY  10601-3170,  (914) 
287-3971. 

i.  FERC  Contact:  Ed  Lee.  (202)  502- 
6082  or  E-Mail  Ed.Lee@ferc.gov. 

j.  Deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  60  days 
from  the  issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Secretary. 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 


must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

Pursuant  to  Order  No.  619,  the 
Federal  Energy  Regulator}'  Commission 
(FERC)  now  accepts  certain  "qualified 
documents"  via  the  Internet  in  lieu  of 
paper  filing.  "Qualified  documents  " 
may  be  submitted  electronically  only  by 
accessing  the  E-Filing  link  at/if/p.7/ 
wxvw.ferc.gov. 

Comments  received  via  e-mail  are  not 
placed  in  the  public  record. 

"Qualified  nocuments  "  that  may  by 
submitted  electronically  in  lieu  pf  paper 
and  the  procedures  for  e-filing 
'qualified  documents  "  are  described  in 
FERC's  User  Guide  for  Electronic  Filing 
of  Qualified  Documents,  which  can  be 
accessed  via  FERC's  Web  sifehttp:// 
ivwH'./erc-./^ov/e-filing.  For  assistance 
with  filing  qualified  documents 
electronically,  you  can  contract  FERC's 
Online  Support  at 

FERCOnlineSupport%ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY. 
contact  (202)  502-8659. 

k.  This  application  has  been  accepted 
for  filing  and  is  now  ready  for 
environmental  analysis. 

1.  The  existing  St.  Lawrence-FDR 
Power  Project  is  part  of  the  International 
St.  Lawrence  Power  Project  which  spans 
the  international  portion  of  the  St. 
Lawrence  River  and  consists  of  two 
power  developments:  (1)  The  Robert  H. 
Saunders  Generating  Station  and  (2)  St. 
Lawrence-FDR  Power  Project.  The 
Power  Authority  of  the  State  of  New 
York  operates  the  St.  Lawrenco-FDR 
Power  Project  and  the  Ontario  Power 
Generation  operates  the  Robert  H. 
Saunders  Generating  Station  (located  in 
Canada  and  not  subject  to  the 
jurisdiction  of  the  Commission). 

The  St.  Lawrence-FDR  Power  Project 
facilities  include  (a)  all  or  portions  of 
four  dams  (Robert  Moses  Power  Dam. 
Long  Sault  Dam.  Massena  Intake,  and 
the  U.S.  portion  of  the  Iroquois  Dam), 
(b)  generating  facilities,  (c)  the  U.S. 
portion  of  a  reservoir  (Lake  St. 
Lawrence),  (d)  seven  dikes,  and  (e) 
appurtenant  facilities.  The  project  has  a 
total  installed  capacity  of  912,000-kW 
and  an  average  annual  generation  of 
about  6,650,000  megawatt  hours.  All 
generated  power  is  utilized  within  the 
applicant's  electric"utility  system, 

m.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  during  normal  business- 
hours  (8:30  a.m.  to  5  p.m.  Eastern  time) 
at  the  Commission's  Public  Reference 
Room,  located  at  888  First  Street,  NE., 
Room  2-A,  Washington,  DC  20426.  or 
by  calling  (202)  502-8371.  In  addition, 
the  application  may  be  viewed  and/or 
printed  via  the  internet  through  FERC's 
Home  Page  [http://www.ferc.gov].  From 


K. 
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FERC's  Home  Page  on  the  internet,  the 
application  and  other  filings  and 
issuances  regarding  this  application  are 
available  in  the  Federal  Energy 
Regulatory  Records  Information  System 
(FERRIS).  To  access  this  information  in 
FERRIS,  for  the  St.  Lawrence 
Hydroelectric  Project  license 
application,  enter  the  application's 
docket  number  {i.e..  P-2000)  and  sub- 


docket  number  [i.e..  036)  where 
specified.  User  assistance  is  available 
for  FERRIS  and  FERC's  website,  during 
normal  business  hours,  from  our  Help 
line  at  (202)  502-8258  or  the  Public 
Reference  Room  at  (202)  502-8371.  A 
copy  of  the  application  is  also  available 
for  inspection  and  reproduction  from 
the  applicant  at  the  address  in  item  h. 
above. 


Milestone  activity 


Notice  Application  Ready  For  EA  (REA)  and  Soliciting  Comments  And  Recommendations 

Notice  Ot  The  Availability  01  The  Draft  NEPA  document    «, 

Notice  01  The  Availability  Of  The  Final  NEPA  document  

Order  issuing  the  Commission's  Decision  on  the  application 


n.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

o.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
milestones,  some  of  which  may  be 
combined  to  expedite  processing: 


Date 


Decemt)er  2002 
April  2003 
July  2003 
September  2003. 


Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  45  days  from  the  issuance 
date  of  the  notice  that  the  application  is 
REA  and  soliciting  comments  and 
recommendations. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8.  1991.  56 
FR  23108,  May  20.  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS". 

•RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 


accordance  with  18  CFR  4.34(b).  and 
385.2010. 

Linwood  A.  Watson.  )r.. 

Deputy  Srmtary. 
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DtPARTWENT  OF  ENERGY 

Feder.n  Enerqy  Rpquiatory 
ComniissiOf' 

^jotK  e  o^  E:nvironmenta'  Report 
preparation  and  PostCortificate 
tnvironmf.ritai  ComphancP  Training 
Seminars 

December  13.  2002. 

The  (Hfice  of  Energy  Projects  (OEP) 
staff  will  conduct  five  sessions  of  its 
Environmental  Report  Preparation 
Seminar,  as  well  as  five  sessions  of  the 
Post-Certificate  Environmental 
Compliance  Seminar,  throughout  2003. 
The  training  seminars  will  be  delivered 
by  FERC  staff  and  consultants  with 
significant  industry  experience. 

Details  on  the  content  of  both 
seminars  and  the  scheduled  training 
locations  are  provided  below.  For  more 
information  for  the  courses  visit  the 
FERC  Web  site  at  http://www.ferc.gov/ 
gas/industry  seminars  home. htm  and 
to  register  for  the  courses,  visit  the  Web 
site  for  these  training  sessions  at 
http://www.ferc-envtraining.com  or  call 
(650)  712-6610.  Registration  for  each 
course  will  be  limited;  so.  although 
there  is  no  charge  for  the  course,  all 
participants  must  register  in  advance. 


k.    l.,.|!    i' 
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Enviroiiin.  i 
Day  S«*m:iM: 

This ..,  seminar  will  discuss  tht 

environmental  documentation  required 
for  certificate  applications  prepared 
under  Subpart  A  of  18  CFR  157  and 
Sections  7(a).  7(b).  and  7(c)  of  the 
Natural  Gas  Act  (NGA).  Subpart  F 


blanket  projects  and  Section  2.55 
replacements  are  covered  in  the  manual 
buLwill  not  be  discussed  during  the 
seminar.  The  seminar  will  assist  each 
trainee  in  preparing  the  environmental 
report  required  for  filing  applications 
with  FERC  for  project  construction  or 
abandonment.  The  presentation  will 
address  the  information  necessary  to 
meet  the  FERC's  minimum  filing 
requirements  and  will  cover  the 
following  topics: 

1.  General  Project  Description 

2.  Water  Use  and  Quality 

3.  Fish,  Wildlife,  and  Vegetation 

4.  Cultural  Resources 

5.  Socioeconomics  and  Environmental 
justice 

6.  Geological  Resources 

7.  Soils 

8.  Land  Use.  Recreation,  and  Aesthetics 

9.  Air  and  Noise  Quality 
10  Alternatives 

The  seminar  will  also  include  a 
general  background  discussion  of  the 
FERC"s  environmental  process  as  well 
as  efforts  to  enhance  landowner  and 
other  stakeholder  involvement  during 
the  pre-filing  process  which  potentially 
includes  beginning  the  National 
Environmental  Policy  Act  process 
during  the  development  stage  of  a 
project.  Participants  will  receive  a 
certificate  of  attendance  at  the  end  of 
the  session  and  an  updated  copy  of  the 
Guidance  Manual  for  Environmental 
Report  Preparation. 

The  Environmental  Report 
Preparation  Seminars  will  be  held  as 
shown  on  the  attached  table.  More 
detailed  information  on  these  courses 
will  be  posted  on  the  Web  site 
rpferenrpd  above 

I'nst  (  ertitii  .til'  I  ii\  iriMiriH-iU.il 
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i  nib  two-uay  senimar  win  cover  the 
FERC's  post-certificate  regulatory 
process  and  construction  and 
restoration  requirements.  The  seminar 
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will  provide  each  trainee  with 
knowledge  of  the  basic  environmental 
requirements  of  most  FERC  certificates 
and  the  Upland  Erosion  Control, 
Revegetation,  and  Maintenance  Plan 
(Plan)  and  the  \Vr  t!and  and  Waterbody 
Construction  an  i  Mitigation  Procedures 
(Procedures)  and  will  address  the 
following  compliance  topics: 

•  Preconstruction  planning 

•  Post-certificate  filings,  including 
cultural  resources  requirements, 
implementation  plan,  threatened  and 
endangered  species 
Waterbody  crossings 
Wetland  construction 
Erosion  control 
Residential  construction 
.Agricultural  mitigation 
Variance  procedures 
Right-of-way  restoration  and  post- 
construction  activities 

In  the  morning  before  each  day  of  the 
seminar  begins,  we  will  also  offer  an 
'"early-bird"  session  on  Pipeline 
Construction  (Day  1)  and  Recent 
Changes  to  the  FERC  Plan  and 
Procedures  (Day  2)  for  those 
participants  who  feel  they  would 
benefit.  Participants  must  register  for 
these  early-bird  sessions  when 
registering  for  the  seminar.  The  Pipeline 
Construction  session  will  be  for  those 
who  are  inexperienced  in  basic  pipeline 
construction  practices.  The  Recent 
Changes  to  the  FERC  Plan  and 
Procedures  session  will  be  of  special 
interest  to  those  individuals  who  are 
familiar  with  the  old  versions  of  these 
documents  which  were  dated  December. 
1994. 

Registered  participants  will  receive  a 
certificate  of  attendance  at  the  end  of 
the  session  and  an  updated  copy  of  the 
Natural  Gas  Pipeline  Environmental 
Compliance  Workbook. 

The  Post-Certificate  Environmental 
Compliance  Seminars  will  be  held  as 
shown  on  the  attached  table.  More 
detailed  information  on  these  courses 


will  be  posted  on  the  Web  site 
referenced  above. 

I  inwixxi    \    W.itMin    |r.. 
Deputy  St'crt'tary. 

Schedule  of  Training  Seminars  fF^' 
2003) 

Dates,  Location,  and  Seminar  (Day  1) 
(Days  2&3) 

January  28,  29-30,  Houston,  ER 

Preparation  Compliance 
February  25.  26-27.  Las  Vegas.  ER 

Preparation  Compliance 
March  18,  19-20,  Atlanta,  ER 

Preparation  Compliance 
April  22,  23-24,  Pittsburgh,  ER 

Preparation  Compliance 
May  20,  21-22,  Houston.  ER  Preparation 

Compliance 

IFR  Doc.  02-32013  Filed  12-18-02:  8:4.';  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No   RM98- 


•000' 


Regulations  Governing  Ott-the-Record 
Communications:  Public  Noiice 

Ueceiiiber  U.  2UU^. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h).  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222. 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 

Exempt 


associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  ser\'ice  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  li.st  of  exempt  and 
prohibited  off-the-record 
communications  recently  received  in 
the  Office  of  the  Secretary.  These  filings 
are  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  oa  the 
Commission's  Web  site  at  htlp:// 
ix-w^v.  fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY. 
contact  (202)  502-8659. 


Docket  No. 


Date  filed 


Presenter  or  requester 


1  CP98-150-000  

2  RPOO-241-000  

3  RPOO-241-00  

4  Project  No   1827-000 

5  RPOO-241-000  

6  CP02-396-000  

7  CP02-204-000  


12-9-02  MaryAlyce  Daley. 

12-9-02  Dr.  Jan  Meshkoff. 

12-9-02  Laun  Rose 

12-10-02  Nancy  Kochan 

12-10-02  William  T  Bosicock,  et  al 

12-12-02  Edgar  F  Scales. 
12-13-02  ;  Bryan  Kelly. 


"  One  of  a  group  of  88  "Citizen  Letters"  (form  letters)  filed  in  this  docket. 
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Section  I.  Overview  and  Deadlines 

A.  Overview 

Subject  to  Congressional  action  to 
appropriate  funds  for  EFAs 
Environmental  Education  Grant 
Program,  this  document  solicits  grant 
proposals  from  education  institutions, 
environmental  and  educational  public 
agencies,  and  not-for-profit 
organizations  to  support  environmental 
education  projects.  In  recent  years.  EPA 
has  traditionally  received  funding  of 
approximately  $3  million  annually  for 
this  grant  program.  At  the  time  of 
issuance  of  this  Solicitation  Notice, 
future  funding  for  the  program  is 
uncertain  because  the  federal  budget  for 
2003  is  not  yet  final.  However.  EPA 
decided  not  to  miss  the  annual  grant 
cycle  by  failing  to  issue  a  Solicitation 
Notice.  Since  EPA  cannot  currently 
inticipate  what  the  appropriation  will 
If  will  not  be.  we  are  advising  potential 
grant  applicants  to  refer  to  our  website 
closer  to  the  application  deadline  to 
determine  the  status  of  funding  for  the 
program  (www.epa.gov/enviroed).  EPA 
reserves  the  right  to  reject  all  proposals 
and  make  no  award.s. 

This  solicitation  notice  contains  all 
the  information  and  forms  necessary  to 
prepare  a  proposal.  If  your  project  is 
selected  as  a  finalist  after  the  evaluation 
process  is  concluded.  EPA  will  provide 
you  with  additional  Federal  forms 
needed  to  process  your  proposal.  These 
grants  require  non-federal  matching 
funds  for  at  least  25%  of  the  total  cost 
of  the  project. 

The  Environmental  Education  Grants 
Program  provides  financial  support  f(jr 
projects  which  design,  demonstrate,  or 
disseminate  environmental  education 


practices,  methods,  or  techniques, 
including  assessing  environmental  and 
ecological  conditions  or  specifi<: 
environmental  issues  or  problems.  This 
program  is  authorized  under  section  6  of 
the  National  Environmental  Education 
Act  of  1990  (the  Act)  (Pub.  L.  101-619). 

B  Environmental  Education  Versus 
Environmental  Information 

Environmental  Education  Increases 
public  awareness  and  knowledge  about 
'•nvironmental  issues  and  provides  the 
skills  tt)  make  informed  decisians  and 
take  responsible  actions.  It  is  based  on 
ohjw  live  and  scientifically  sound 
information.  It  does  not  advocate  a 
particular  viewpoint  or  course  of  action. 
It  teaches  individuals  how  to  weigh 
various  sides  of  an  issue  through  critical 
thinking  and  it  enhances  their  own 
problem-solving  and  decision  making 
skills. 

Environmental  Information:  Proposals 
that  simplv  disseminate  "information" 
will  not  be  funded.  These  would  be 
projects  that  provide  facts  or  opinions 
about  environmental  issues  or  problems, 
hut  may  not  enhance  critical-thinking, 
problem  solving  or  decision-making 
skills.  Althougb  information  is  an 
essential  element  of  any  educational 
effort,  environmental  information  is  not, 
bv  itself,  environmental  education. 

C  Due  Date  and  Grant  Schedule 

(1)  Due  Dofe— February  14.  2003  is 
the  postmark  due  date  for  an  original 
propo«al  signed  by  an  authorized 
representative,  plus  one  copy  to  be 
mailed  to  EPA.  Proposals  mailed  or  sent 
after  this  date  will  not  be  considered  for 
funding. 

(2)  Rejection  Letters— EPA 
Headquarters  and  the  10  Regional 
Offices  mail  these  letters  at  different 
times  as  determined  by  scheduling  to 
accommodate  review  teams.  Letters  are 
usuallv  sent  within  H  months  after 
submission  of  proposals. 

(3)  Start  Date  for  Projects—SepiemheT 
1,  2003  is  the  earliest  start  date  that 
applicants  should  plan  on  and  enter  on 
their  application  forms  and  timelines. 
Budget  periods  cannot  exceed  one-year 
for  small  grants  of  $10,000  or  less.  EPA 
prefers  a  one-year  budget  period  for 
larger  grants,  but  will  accept  a  budget 
period  of  up  to  two-years,  if  the  project 
timeline  clarifies  that  more  than  12 
months  is'necessary  for  full 
implementation  of  the  projtict. 

D.  Addresses  for  Mailing  Proposals 

Proposals  requesting  over  $25,000  in 
Federal  environmental  education  grant 
funds  must  be  mailed  to  EPA 
Headquarters  in  Washington,  DC; 
proposals  requesting  $25,000  or  less  in 


Federal  funds  must  be  mailed  to  the 
EPA  Regional  Office  where  the  project 
takes  place.  The  Headquarters  address 
and  the  list  of  Regional  Office  mailing 
addresses  by  state  are  included  at  the 
end  of  this  notice. 

E.  Dollar  Limits  Per  Proposal 

Each  year,  this  program  generates  a 
great  deal  of  public  enthusiasm  for 
developing  environmental  education 
projects.  Consequently.  EPA  receives 
manv  more  applications  for  these  grants 
than  can  be  supported  with  available 
funds.  The  competition  for  grants  is 
intense.  espe<.ially  at  Headquarters 
which  usually  receives  over  250 
proposals  and  is  usually  able  to  fund  10 
tol5  grants  or  about  5%  of  the 
applicants.  The  EPA  Regional  Offices 
receive  fewer  applications  and  on 
average  fund  over  iO^  each  year. 

Grants  in  excess  of  $100,000  are 
seldom  awarded  through  this  program. 
Although  the  Act  sets  a  maximum  limit 
of  $250,000  in  environmental  education 
grant  funds  for  any  one  project,  because 
of  limited  funds,  EPA  prefers  to  award 
smaller  grants  to  more  recipients.  In 
summary,  you  will  significantly 
increase  your  chance  of  being  funded  if 
your  budget  is  competitive  and  you 
request  $5,000  or  less  from  a  Regional 
Office  or  $100,000  or  less  from 
Headquarters 

Section  II.  Flii;itil-    \|i|iln  ,ints  ,ind 
Activities 

F.  Eligible  Applicants 

Any  local  education  agency,  state 
education  or  environmental  agency, 
college  or  university,  not-for-profit 
organization  as  described  in  section 
501(C)(3)  of  the  Internal  Revenue  Code, 
or  noncommercial  educational 
broadcasting  entity  may  submit  a 
proposal. 

"Tribal  education  agencies"  which 
may  also  apply  include  a  school  or 
community  college  which  is  controlled 
by  an  Indian  tribe,  band,  or  nation, 
which  is  recognized  as  eligible  for 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians  and  which  is 
not  administered  by  the  Bureau  of 
Indian  Affairs.  Tribal  organizations  do 
not  qualify  unless  they  meet  this  criteria 
or  the  not-for-profit  criteria  listed  above. 
The  terms  for  eligibilitv  are  defined  in 
section  3  of  the  Act  and  40  CFR  47.105. 

Applicant  organizations  must  be 
located  in  the  United  Slates  and  the 
majority  of  the  educational  activities 
must  take  place  in  the  United  States, 
Canada  and/or  Mexico.  A  teacher's 
school  district,  an  educator's  nonprofit 
organization,  or  a  faculty  member's 
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college  or  university  may  apply,  but  an 
individual  teacher,  educator,  or  faculty 
member  may  not. 

G.  Multiple  or  Repeat  Proposals 

An  organization  may  submit  more 
than  one  proposal  if  the  proposals  are 
for  different  projects.  No  organization 
will  be  awarded  more  than  one  grant  for 
the  same  project  during  the  same  fiscal 
year.  Applicants  who  received  one  of 
these  grants  in  the  past  may  submit  a 
new  proposal  to  expand  a  previously 
funded  project  or  to  fund  an  entirely 
different  one.  Each  new  proposal  will  be 
evaluated  based  upon  the  specific 
criteria  set  forth  in  this  solicitation  and 
in  relation  to  the  other  proposals 
received  in  this  fiscal  year.  Due  to 
limited  resources,  EPA  does  not 
generally  sustain  projects  beyond  the 
initial  grant  period.  This  grant  program 
is  geared  toward  providing  seed  money 
to  initiate  new  projects  or  to  advance 
existing  projects  that  are  "new"  in  some 
way,  such  as  reaching  new  audiences  or 
new  locations.  If  you  have  received  a 
grant  from  this  program  in  the  past,  it 
is  essential  that  you  explain  how  your 
current  proposal  is  new. 

H.  Restrictions  on  Curriculum 
Development 

fclPA  strongly  encourages  applicants  to 
use  and  disseminate  existing 
environmental  education  materials 
(curric  ula.  training  materials,  activity 
books,  etc.)  rather  than  designing  new 
materials,  because  experts  indicate  tfiat 
a  significant  amount  of  quality 
educational  materials  have  alreadv  been 
developed  and  are  under-utilized  EPA 
will  consider  funding  new  materials 
onlv  where  the  applicant  demonstrates 
that  there  is  a  need,  e.g.,  that  existing 
educational  materials  cannot  be  adapted 
well  to  a  particular  local  environmental 
concern  or  audience,  or  existing 
materials  are  not  otherwise  accessible 
The  applicant  must  specify  what  steps 
thev  have  taken  to  determine  this  need, 
f  s.    vou  mav  cite  a  conference  where 
this  lu-ed  was  discussed,  the  results  of 
inquiries  made  within  your  communitv 
or  with  various  educational  institutions, 
or  a  resean  h  paper  or  other  published 
d(x  ument   Further.  V.P.\  re<  ommends 
the  use  of  a  publication  entitled 
Environmental  Education  Materials: 
Guidelines  for  Excellence  which  was 
developed  in  part  with  V.¥.\  funding 
These  guidelines  contain 
recommendations  for  developing  and 
selecting  quality  environmental 
education  materials  On  our  Web  site 
" http:i'/w\ivw  epa  gov/enviroed/ 
resources"  you  may  view  these 
guidelines  and  find  information  about 
ordering  copies. 


/.  Ineligible  Activities 

Environmental  education  fvmds 
cannot  be  used  for: 

(1)  Technical  training  of 
environmental  management 
professionals: 

(2)  Environmental  "information" 
projects  that  have  no  educational 
component,  as  described  in  Section  1 
(Bj; 

(3)  Lobbying  or  political  activities,  in 
accordance  with  OMB  Circulars  A-21, 
A-87  and  A-122; 

(4)  Advocacy  promoting  a  particular 
point  of  view  or  course  of  action; 

(5)  Non-educational  research  and 
development;  or 

(6)  Construction  projects — EPA  will 
not  fund  construction  activities  such  as 
the  acquisition  of  real  property  (e.g.. 
buildings)  or  the  construction  or 
modification  of  any  building.  EPA  may, 
however,  fund  activities  such  as 
creating  a  nature  trail  or  building  a  bird 
watching  station  as  long  as  these  items 
are  an  integral  part  of  the  environmental 
education  project,  and  the  cost  is  a 
relatively  small  percentage  of  the  total 
amount  of  federal  funds  requested. 

Section  III.  Funding  Priorities 

/  Educational  Priorities 

All  proposals  must  satisfy  the 
definition  of  "environmental  education" 
under  sec:tion  I(Bl  and  also  address  one 
of  the  following  educational  priorities. 
The  order  of  the  list  is  random  and  does 
not  indicate  a  ranking.  Please  read  the 
definitions  that  are  included  in  this 
section  to  prevent  your  application  from 
being  rejected  for  failure  tn  correctly 
address  a  priority 

ni  (-apucitv  Building   Increasing 
capacity  to  develop  and  deliver 
coordinated  environmental  education 
programs  across  a  state  nr  across 
multiple  states 

(2)  Education  Reform  Utilizing 
environmental  education  as  a  catalvst  to 
advance  state,  local,  or  tribal  education 
reform  goals 

(3)  Communitv  Issues  Designing  and 
implementing  model  projects  to  educate 
the  public  about  environmental  issues 
and/or  health  issues  in  their 
c:ommunities  through  community-based 
organizations  or  through  pnnt.  film. 
broadcast,  or  other  media 

(4)  Health   Educating  teachers 
students,  parents,  communitv  leaders, 
or  the  public  about  human-health 
threats  from  environmental  pollution 
especially  as  it  affects  children  and 
how  to  minimize  human  exposure  tn 
preserve  good  health 

(51  Teaching  Skills:  Educating 
teachers,  faculty  or  nonformal 
educators  about  environmental  issues  to 


improve  their  environmental  education 
teaching  skills,  e.g..  through  workshops. 

(6)  Career  Development:  Educating 
students  in  formal  or  nonformal  settings 
about  environmental  'ssues  to 
encourage  envirorunental  careers. 

(7)  Environmental  lustice:  Educating 
low-income  or  culturally-diverse 
audiences  about  environmental  issues, 
thereby  advancing  environmental 
justice. 

Definitions:  The  terms  used  above  and 
in  Section  IV  are  defined  as  follows: 

Capacity  Building  is  a  significant  EPA 
goal,  however,  many  proposals  have 
been  rejected  for  failure  to  satisfy  the 
scope  of  this  definition.  Read  this  whole 
paragraph  carefully  and  please  note  that 
it  requires  networking  with  various 
types  of  educational  organizations  and 
statewide  implementation  of 
educational  programs.  If  your  project 
fails  to  meet  these  objectives,  please 
select  another  educational  priority.  For 
purposes  of  this  program  'Capacity 
Building"  refers  to  developing  effective 
leaders  and  organizations  that  design, 
implement,  and  link  environmental 
education  programs  across  a  state  or 
states  to  promote  long-term 
sustainability  of  the  programs. 
Coordination  should  involve  all  major 
education  and  environmental  education 
providers  including  state  education  and 
natural  resource  agencies,  schools  and 
school  districts,  professional  education 
associations,  and  nonprofit  educational 
and  tribal  organizations.  Effective  efforts 
leverage  available  resources  and 
decrease  fragmentation  of  effort  and 
duplication  across  programs.  Examples 
of  activities  include:  Identifying  and 
assessing  needs  and  setting  priorities; 
identifying,  evaluating  and  linking 
programs;  developing  and  implementing 
strategic  plans;  identifving  funding 
sources  and  resn,.r(  es   facilitating 
commarKi  n!j'in  aiiO  ;ii'*working; 
prom  i!in>:  ^ustanea  professional 
deveiiipiniMit   anii  sponsoring 
leadership  seniinars   If  existing  capacity 
huiidiiiK  efforts  an-  underway  in  your 
state  piedie  explain  how  you  will 
support  those  efforts  with  vour 
proposal   For  an  excellent  example  of  a 
successful  proiect  please  see 
i\-ww  epa  gov/enviroed  and  read  the 
grant  profile  for  the  1999  Ohio 
Environmental  Education  Council. 
Education  Reform  refers  to  state, 
lcx;al.  or  tribal  efforts  tc  improve  student 
academic  achievement   Where  feasible, 
I  njlaboration  with  private  sector 
providers  of  technology  and  equipment 
IS  recommended  Education  reform 
efforts  often  focus  on  changes  in 
curriculum   instruction,  assessment  or 
how  schools  are  organized.  Curriculum 
and  instructional  (  hanee*  mav  include 
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inquiry  ami  jjrobUfin  hulviug.  real  wuild 
learning  experiences,  project-based 
learning,  team  building  and  group 
decision-making,  and  interdisciplinary 
study.  Assessment  changes  may  include 
developing  content  and  performance 
standards  and  realigning  curriculum 
and  instruction  to  the  new  standards 
and  new  assessments.  School  site 
changes  may  include  creating  magnet 
schools  or  encouraging  parental  and 
community  involvement.  Note:  All 
proposals  must  identify  existing 
educational  improvement  needs  and 
goals  and  discuss  how  the  proposed 
project  will  address  these  needs  and 

goals. 

Environmental  issue  is  one  of 
importance  to  the  community,  state,  or 
region  being  targeted  by  the  project,  e.g  . 
one  community  may  have  significant  air 
pollution  problems  which  makes 
teaching  about  human  health  effects 
from  it  and  solutions  to  air  pollution 
important,  while  rapid  development  in 
another  community  may  threaten  a 
nearby  wildlife  habitat,  thus  making 
habitat  or  ecosystem  protection  a  high 
priority  issue. 

Environmental  Justice  refers  to  the  fair 
treatment  of  people  of  all  races, 
cultures,  and  income  with  respect  to  the 
development,  implementation  and 
enforcement  of  environmental  laws, 
regulations,  and  policies.  No  racial, 
ethnic,  or  socioeconomic  group  should 
bear  a  disproportionate  share  of  the 
negative  environmental  consequences 
that  might  result  from  the  operation  of 
industrial,  municipal,  and  commercial 
enterprises  and  from  the  execution  of 
federal,  state,  local,  and  tribal  programs 
and  policies. 

Partnerships  refers  to  the  forming  of  a 
collaborative  working  relationship 
between  two  or  more  organizations  such 
as  governmental  agencies,  not-for-profit 
organizations,  educational  institutions, 
and/or  the  private  sector.  It  may  also 
refer  to  intra-organizational  unions  such 
as  the  science  and  anthropology 
departments  within  a  university 
collaborating  on  a  project. 

Wide  application  refers  to  a  project 
that  targets  a  large  and  diverse  audience 
in  terms  of  numbers  or  demographics;  or 
that  can  serve  as  a  model  program 
elsewhere. 

Section  1\'    K'-ijim  tii'.i  lit.s  hit  I'j  u|JiiNai.s 
and  ^ta!i  lull,  '  liis^K 

K.  Contents  of  Proposal  and  Scoring 

In  the  order  listed  here,  the  proposal 
must  contain  the  following:  (1)  Two 
standard  Federal  forms;  (2)  project 
summary  sheet;  (3)  project  description; 
(4)  detailed  budget;  (5)  timeline:  (b) 
description  of  personnel;  and  (7)  letters 


ul  Luiuiminit'in  iii  yi>u  tiave  partner 
organizations)  Please  follow  the 
instructions  below  and  do  not  submit 
additional  items.  EPA  must  make  copies 
of  your  proposal  for  use  by  grant 
reviewers.  Unnecessary  cover  letters, 
attachments,  forms  or  binders  create  a 
paperwork  burden  for  the  reviewers  and 
failure  to  follow  instructions  may  lower 
your  score. 

Federal  Forms:  Application  for 
Federal  Assistance  ISF-424)  and  Budget 
Information  ISF-424AI:  These  two 
forms  are  required  for  all  federal  grants 
and  must  be  submitted  on  the  front  of 
your  proposal.  The  two  forms,  along 
with  instructions  specific  to  this 
program  and  examples,  are  included  at 
the  end  of  this  notice.  Only  finalists  will 
be  asked  to  submit  the  additional 
federal  forms  necessary  to  process  a 
proposal. 

Work  Plan  and  Appendices:  A  work 
plan  describes  your  proposed  project 
and  your  budget.  Appendices  establish 
your  timeline,  your  qualifications,  and 
any  partnerships  with  other 
organizations  Include  all  five  sections 
described  below  in  the  same  order  in 
which  each  is  listed.  Correct  order 
ensures  that  reviewers  easily  evaluate 
your  proposal  without  overlooking 
information.  Each  section  is  evaluated 
and  scored  by  reviewers.  The  highest 
possible  score  per  proposal  is  100  points 
as  outlined  below  and  in  paragraph  (N). 

(1)  Project  Summary:  Provide  the 
following  overview  of  your  entire 
project  in  this  format  and  on  one  page 
only: 

(a)  Organization:  Describe:  (1)  Your 
organization,  and  (2)  list  your  key 
partners  for  this  grant,  if  applicable. 
Partnerships  are  encouraged  and 
considered  to  be  a  major  factor  in  the 
success  of  projects. 

(b)  Summary  Statement:  Provide  an 
overview  of  your  project  that  explains 
the  concept  and  your  goals  and 
objectives.  This  should  be  a  very  basic 
explanation  in  layman's  terms  to 
provide  a  reviewer  with  an 
understanding  of  the  purpose  and 
expected  outcome  of  your  educational 
project. 

(c)  Educational  Priority:  Identify 
which  priority  listed  in  section  HI  you 
will  address,  such  as  education  reform. 
Proposals  may  address  more  than  one 
educational  priority,  however.  EPA 
cautions  against  losing  focus  on 
projects.  Evaluation  panels  often  select 
projects  with  a  clearly  defined  purpose, 
rather  than  projects  that  attempt  to 
address  multiple  priorities  at  the 
expense  of  a  quality  outcome. 

(d)  Delivery  Method:  Explain  how  you 
will  reach  your  audience,  such  as 


workshops,  conferences,  field  trips, 
interactive  programs,  etc. 

(e)  Audience:  Describe  the 
demographics  of  your  target  audience 
including  the  number  and  types  you 
expect  to  reach,  such  as.  teachers, 
students,  specific  grade  levels,  ethnic 
composition,  members  of  the  general 

public,  etc. 

(fl  Costs:  List  the  types  of  activities  on 
which  you  will  spend  the  EPA  portion 
of  the  grant  funds. 

The  project  summary'  will  be  scored 
on  how  well  you  provide  an  overview 
of  your  entire  project  using  the  format 
and  topics  stated  above. 

Summary— Maximum  Score:  10  points 

(2)  Project  Description:  Describe 
precisely  what  your  project  will 
achieve — why.  how.  when,  with  what, 
and  who  will  benefit.  Explain  each 
aspect  of  your  proposal  in  enough  detail 
to  answer  a  grant  reviewer's  questions. 
This  section  is  intended  to  provide  you 
with  the  flexibility  to  be  creative  and 
does  nof  require  any  specific  format  for 
describing  your  project.  However,  you 
should  address  the  following  to  ensure 
that  grant  reviewers  can  fully 
comprehend  and  score  your  project. 
Address  all  criteria  in  any  sequence  that 
best  demonstrates  the  strengths  of  your 

project. 

This  subsection  will  be  scored  on  how- 
well  you  design  and  describe  your 
project  and  how  effectively  your  project 
meets  the  following  criteria: 

(a)  Why:  Explain  the  purpose  of  your 
project  and  how  it  will  address  an 
educational  priority  listed  in  section  III, 
such  as  education  reform  or  community 
issues.  Also  identify  your 
environmental  issue,  such  as  energy 
conservation,  clean  air.  ecosystem 
protection,  or  cross-cutting  topics. 
Explain  the  importance  to  your 
community,  state,  or  region.  Specify  if 
the  project  has  the  potential  for  wide 
application,  and/or  can  serve  as  a  model 
for  use  in  other  locations  with  a  similar 
audience. 

(b)  Who:  Explain  who  will  conduct 
the  project;  identify  the  target  audience 
and  demonstrate  an  understanding  of 
the  needs  of  that  audience.  Important: 
explain  vour  recruitment  plan  to  attract 
your  target  audience;  and  clarify  any 
incentives  used  such  as  stipends  or 
continuing  education  credits. 

(c)  How:  Explain  your  strategy, 
objectives,  activities,  delivery  methods, 
and  outcomes  to  establish  for  reviewers 
that  you  have  realistic  goals  and 
objectives  and  will  use  effective 
methods  to  achieve  them.  Clarify  for  the 
reviewers  how  you  will  complete  all 
basic  steps  from  beginning  to  end.  Do 
not  omit  steps  that  lead  up  to  or  follow 
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the  actual  delivery  methods,  e.g.,  if  you 
plan  to  make  a  presentation  about  your 
project  at  a  local  or  national  conference, 
specify'  where. 

(d)  With  What:  Demonstrate  that  the 
project  uses  or  produces  quality 
educational  products  or  methods  that 
teach  critical-thinking,  problem-solving, 
and  decision-making  skills.  (Plea.se  note 
restrictions  on  the  development  of 
curriculum  and  educational  materials  in 
Section  H.) 

Description — Maximum  Score:  40 
Points  (10  Points  for  Each  of  (a)  Through 
(d)) 

(3)  Project  Evaluation:  Explain  how 
you  will  ensure  that  you  are  meeting  the 
goals  and  objectives  of  your  project. 
Evaluation  plans  may  be  quantitative 
and/or  qualitative  and  may  include,  for 
example,  evaluation  tools,  observation, 
or  outside  consultation. 

The  project  evaluation  will  be  scored 
on  how  well  your  plan  will:  (a)  Measure 
the  project's  effectiveness;  and  (b)  apply 
evaluation  data  gathered  during  your 
project  to  strengthen  it. 

Evaluation — Maximum  Score:  10  Points 
(5  Points  Each  for  fa)  and  (b)) 

(4)  Budget:  Clarify  how  EPA  funds 
and  non-federal  matching  funds  will  be 
used  for  specific  items  or  activities, 
such  as  personnel/salaries,  fringe 
benefits,  travel,  equipment,  supplies, 
contract  costs,  and  indirect  costs. 
Include  a  table  which  lists  each  major 
proposed  activity,  and  the  amount  of 
EPA  funds  and/or  matching  funds  that 
will  be  spent  on  each  activity.  Smaller 
grants  with  uncomplicated  budgets  may 
have  a  table  that  lists  only  a  few 
activities. 

Please  Note  the  following  funding 
restrictions: 

— Indirect  costs  may  be  requested  only 
if  your  organization  has  already 
prepared  an  indirect  cost  rate 
proposal  and  has  it  on  file,  subject  to 
audit. 

— Funds  for  salaries  and  fringe  benefits 
may  be  requested  only  for  those 
personnel  who  are  directly  involved 
in  implementing  the  proposed  project 
and  whose  salaries  and  fringe  benefits 
are  directly  related  to  specific 
products  or  outcomes  of  the  proposed 
project.  EPA  strongly  encourages 
applicants  to  request  reasonable 
amounts  of  funding  for  salaries  and 
fringe  benefits  to  ensure  that  your 
proposal  is  competitive. 

— EPA  will  not  fund  the  acquisition  of 
real  property  (including  buildings)  or 
the  construction  or  modification  of 
any  building. 

Matching  Funds  Requirement:  Non- 
federal matching  funds  of  at  least  25% 


of  the  total  cost  of  the  project  are 
required,  and  EPA  encourages 
additional  matching  funds  where 
possible.  The  match  may  be  provided  by 
the  applicant  or  a  partner  organization 
or  institution,  and  may  be  provided  in 
cash  or  by  in-kind  contributions  and 
other  non-cash  support.  In-kind 
contributions  often  include  salaries  or 
other  verifiable  costs  and  this  value 
must  be  carefully  documented.  In  the 
case  of  salaries,  applicants  may  use 
either  minimum  wage  or  fair  market 
value.  If  the  match  is  provided  by  a 
partner  organization,  the  applicant  is 
still  responsible  for  proper 
accountability  and  documentation.  All 
grants  are  subject  to  Federal  audit. 

Important:  The  matching  non-federal 
share  is  a  percentage  of  the  entire  cost 
of  the  project.  For  example,  if  the  75% 
federal  portion  is  $10,000,  then  the 
entire  project  should,  at  a  minimum, 
have  a  budget  of  $13,333.  with  the 
recipient  providing  a  contribution  of 
$3,333.  To  assure  that  your  match  is 
sufficient,  simply  divide  the  Federally 
requested  amount  by  three.  Your  match 
must  be  at  least  one-third  of  the 
requested  amount  to  be  sufficient.  For  a 
S5.000  EPA  grant  your  match  cannot  be 
less  than  $1,667. 

Other  Federal  Funds:  You  may  use 
other  Federal  funds  in  addition  to  those 
provided  by  this  program,  but  not  for 
activities  that  EPA  is  funding.  You  may 
not  use  any  federal  funds  to  meet  any 
part  of  the  required  25%  match 
described  above,  unless  it  is  specifically 
authorized  by  statute.  If  you  have 
already  been  awarded  federal  funds  for 
a  project  for  which  you  are  seeking 
additional  support  from  this  program, 
you  must  indicate  those  funds  in  the 
budget  section  of  the  work  plan.  You 
must  also  identify'  the  project  officer, 
agency,  office,  address,  phone  number, 
and  the  amount  of  the  federal  funds. 

This  subsection  will  be  scored  on:  (a) 
How  well  the  budget  information  clearly 
and  accurately  shows  how  funds  will  be 
used,  (b)  whether  the  funding  request  is 
reasonable  given  the  activities  proposed; 
and  (c)  whether  the  funding  provides  a 
good  return  on  the  investment. 

Budget — Maximum  Score:  15  Points  (5 
Points  for  Each  of  (a)  through  (c)) 

(5)  Appendices: 

(a)  Timeline — Include  a  'timeline"  to 
link  your  activities  to  a  clear  project 
schedule  and  indicate  at  what  point 
over  the  months  of  your  budget  period 
each  action,  event,  product 
development,  etc.  occurs. 

(b)  Key  Personnel — Attach  a  one  page 
resume  for  the  key  personnel 
conducting  the  project.  (Maximum  of  3 
one  page  resumes  please.) 


(c)  Letters  of  Commitment — If  the 
applicant  organization  has  partners, 
such  as  schools,  state  agencies,  or  other 
organizations,  include  one  page  letters 
of  commitment  from  partners  explaining 
their  role  in  the  proposed  project.  Do 
not  include  letters  of  endorsement  or 
recommendation  or  have  them  mailed 
in  later:  they  will  not  be  considered  in 
evaluating  proposals. 

Please  do  not  submit  other 
appendices  or  attachments  such  as 
video  tapes  or  sample  curricula.  EPA 
may  request  such  items  if  your  proposal 
is  among  the  finalists  under 
consideration  for  funding. 

This  subsection  will  be  scored  based 
upon:  (1)  The  timeline  clarifies  the 
workplan  and  establishes  for  reviewers 
that  the  project  is  well  thought  out  and 
feasible  as  planned;  (2)  the 
qualifications  and  skills  of  key 
personnel  to  implement  the  project:  and 
(3)  the  type  of  partnership  (if  any)  and 
the  extent  to  which  a  firm  commitment 
is  made  by  the  partner  to  provide 
services,  facilities,  funding,  etc. 

Appendices — Maximum  Score:  15 
Points  (5  Points  Each  (a)  Through  (c)) 

(6)  Bonus  Points:  Reviewers  have  the 
flexibility  to  provide  up  to  10  bonus 
points  for  exceptional  projects  based  on 
the  following  criteria,  (a)  A  maximum  of 
5  bonus  points  for:  addressing  an 
educational  priority  or  environmental 
issue  well,  strong  partnerships,  solid 
recruitment  plan  for  teachers  or  other 
target  audience,  creative  use  of 
resources,  innovation,  or  other  strengths 
noted  by  the  reviewers,  (b)  A  maximum 
of  5  bonus  points  for  a  well  explained 
and  easily  read  proposal.  Factors  for 
points  could  include:  clear  and  concise, 
well  organized,  no  unnecessary  jargon, 
and  other  strengths  noted  by  the 
reviewers  who  evaluate  and  compare 
proposals. 

Bonus  Points — Maximum  Score;  10 
Points  (5  Points  Each  for  (a)  and  (b)) 

L.  Page  Limits 

The  Work  Plan  should  not  exceed  5 
pages.  "One  page"  refers  to  one  side  of 
a  single-spaced  typed  page.  The  pages 
must  be  letter  sized  (8V2  x  11  inches), 
with  margins  at  least  one-half  inch  wide 
and  with  normal  type  size  (11  or  12 
font),  rather  than  extremely  small  type. 
The  5  page  limit  applies  to  the  narrative 
portion,  i.e  ,  the  Summary.  Project 
Description,  and  Project  Evaluation.  The 
Detailed  Budget,  Timeline,  and 
Appendices  are  not  included  in  the  page 
limit. 
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\l  Subimsiion  liaquiiciiivnli,  una 
Copies 

The  apphcant  must  submit  one 
original  and  one  copy  of  the  proposal  (a 
signed  SF-424.  an  SF-424A.  a  work, 
plan,  a  detailed  budget,  and  the 
appendices  listed  above).  Do  not 
include  other  attachments  such  as  cover 
letters,  tables  of  contents,  additional 
federal  forms  or  appendices  other  than 
those  listed  above.  Grant  reviewers  often 
lower  scores  on  proposals  for  failure  to 
follow  instructions.  Your  pages  should 
be  sorted  as  listed  in  section  IV,  with 
the  SF-424  being  the  first  page  of  your 
proposal  and  signed  by  a  person 
authorized  to  receive  funds.  Blue  ink  for 
signatures  is  preferred  Proposals  must 
be  reproducible;  they  should  not  be 
bound.  They  should  be  stapled  or 
clipped  once  in  the  upper  left  hand 
corner,  on  white  paper,  and  with  page 
numbers.  Mailing  addresses  for 
submission  of  proposals  are  listed  in 
section  IV  of  this  document. 

Forms:  If  you  receive  this  solicitation 
electronically  and  if  the  standard  federal 
forms  for  Application  (SF-424)  and 
Budget  (SF-424A)  cannot  be  printed  by 
your  equipment,  you  may  locate  them 
the  following  ways  (but  please  read  our 
instructions  which  have  been  modified 
for  this  grant  program):  the  Federal 
K.ijister  in  which  this  document  is 
jjublished  contains  the  forms  and  is 
available  to  be  copied  at  many  public 
libraries;  or  you  may  call  or  write  the 
appropriate  EPA  office  listed  at  the  end 
of  this  document. 


Process 

,V  Proposal  Review 
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Proposals  submitted  to  EPA 
headquarters  and  regional  offices  will  be 
evaluated  using  the  criteria  defined  here 
and  in  section  IV  of  this  solicitation. 
Proposals  will  be  reviewed  in  two 
phases — the  screening  phase  and  the 
evaluation  phase.  During  the  screening 
phase,  proposals  will  be  reviewed  to 
determine  if  they  meet  the  basic 
eligibility  requirements.  Only  those 
proposals  satisfying  all  of  the  basic 
requirements  will  enter  the  full 
evaluation  phase  of  the  review  process. 
During  the  evaluation  phase,  proposals 
will  be  evaluated  based  upon  the  quality 
of  their  work  plans.  Reviewers 
conducting  the  screening  and  evaluation 
phases  of  the  review  process  will 
include  EPA  officials  and  external 
environmental  educators  approved  by 
EPA.  At  the  conclusion  of  the 
evaluation  phase,  the  reviewers  will 
score  proposals  based  upon  the  scoring 
system  described  in  detail  in  section  IV. 


Ill  Miniiii.ii  \ .  iii<-  maximum  score  of  100 
points  can  be  reached  as  follows: 

(1)  Project  Summary— 10  Points. 

(2)  Project  Description — 40  Points. 

(3)  Project  Evaluation— 10  Points. 

(4)  Budget— 15  Points. 

(5)  Appendices— 15  Points. 

(6)  Bonus  Points— 10  Points  (Only  for 
outstanding  proposals). 

O.  Final  Selections 

After  individual  projectsTffe 
evaluated  and  scored  by  reviewers,  as 
described  above.  EPA  officials  in  the 
regions  and  at  headquarters  will  select 
a  diverse  range  of  finalists  from  the 
highest  ranking  proposals.  In  making 
the  final  selections.  EPA  will  take  into 
account  the  following: 

(1)  Effectiveness  of  collaborative 
activities  and  partnerships,  as  needed  to 
successfully  implement  the  project; 

(2)  Environmental  and  educational 
importance  of  the  activity  or  product; 

(3)  Effectiveness  of  the  delivery 
mechanism  (i.e..  workshop,  conference, 
etc.]; 

(4)  Cost  effectiveness  of  the  proposal; 

and 

(5)  Geographic  distribution  of 
projects. 

P.  Notification  to  Applicants 

Applicants  will  receive  a 
confirmation  that  EPA  has  received 
their  proposal  once  EPA  has  received  all 
proposals  and  entered  them  into  a 
computerized  database,  usually  within 
two  months  of  receipt.  Usually  within 
six  months  of  application,  EPA  will 
contact  Finalists  to  request  additional 
federal  forms  and  other  information  as 
recommenift'i!  ]>\  rt'\icvvprs 

Section  VI    (  .r  ,l^ll•t■^  Kl•^^)(msl^)llltH■s 

Q.  Responsible  Officials 

The  Act  requires  that  projects  be 
performed  by  the  applicant  or  by  a 
person  satisfactory  to  the  applicant  and 
EPA.  All  proposals  must  identify  any 
person  other  than  the  applicant  who 
will  assist  in  carrying  out  the  project. 
These  individuals  are  responsible  for 
receiving  the  grant  award  agreement 
from  EPA  and  ensuring  that  all  grant 
conditions  are  satisfied.  Recipients  are 
responsible  for  the  successful 
completion  of  the  project. 

R.  Incurring  Costs 

Grant  recipients  may  begin  incurring 
allowable  costs  on  the  start  date 
identified  in  the  EPA  grant  award 
agreement.  Activities  must  be 
completed  and  funds  spent  within  the 
time  frames  specified  in  the  award 
agreement.  EPA  grant  funds  may  be 
used  only  for  the  purposes  set  forth  in 
the  grant  agreement  and  must  conform 


to  Federal  cost  principles  contained  in 
OMB  Circular  A-87;  A-122;  and  A-21. 
as  appropriate.  Ineligible  costs  will  be 
reduced  from  the  final  grant  award. 

S.  Reports  and  Work  Products 

Specific  financial  and  other  reporting 
requirements  will  be  identified  in  the 
EPA  grant  award  agreement.  Grant 
recipients  must  submit  formal  semi- 
annual progress  reports,  unless 
otherwise  instructed  in  the  award 
agreement.  Also,  two  copies  of  a  final 
report  and  two  copies  of  all  work 
products  must  be  sent  to  the  EPA 
project  officer  within  90  days  after  the 
expiration  of  the  budget  period.  This 
submission  will  be  accepted  as  the  final 
requirement,  unless  the  EPA  project 
officer  notifies  you  that  changes  must  be 
made. 

Section  VII.  Resource  Information  and 
Mailing  List 

T.  Internet:  http://www.epa.gov/ 
enviroed 

Resources:  Please  visit  our  Web  site 
where  you  can  view  and  download  this 
solicitation  notice,  tips  for  developing 
successful  grant  applications, 
descriptions  of  projects  funded  under 
this  program  bv  state,  and  other 
education  links  and  resource  materials. 
The  "Excellence  in  EE"  series  of 
publications  listed  there  includes 
guidelines  for:  developing  and 
evaluating  educational  materials;  the 
initial  preparation  of  environmental 
educators;  and  using  environmental 
education  in  grades  K-12  to  support 
state  and  local  education  reform  goals. 

U.  Other  Funding 

Please  note  that  this  is  a  very 
competitive  grant  program.  Limited 
funding  is  available  and  many  qualified 
grant  applications  will  not  be  reached 
by  EPA.  If  your  project  is  not  funded, 
you  may  wish  to  review  other  available 
grant  programs  in  the  Catalog  of  Federal 
Domestic  Assistance,  which  is  available 
at  http://v\i'ww. cfda.gov/  and  in  local 
libraries. 

V.  Regulatory  References 

The  Environmental  Education  Grant 
Program  R""mI  ftions,  published  in  the 
Federal  K.-isi.r  on  March  9,  1992.  • 
provide  additional  information  on 
EPAs  administration  of  this  program 
(57  FR  8390;  Title  40  CFR,  part  47  or  40 
CFR  part  47).  Also,  EPAs  general 
assistance  regulations  at  40  CFR  part  31 
apply  to  state,  local,  and  Indian  tribal 
governments  and  40  CFR  part  30  applies 
to  all  other  applicants  such  as  nonprofit 
organizations. 
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IV.  Federal  Procedures 

(1)  Pre-application  assistance:  None 
planned. 

(2)  Dispute  Resolution  Process: 
Procedures  are  in  40  CFR  30.63  and  40 
CFR  31.70. 

(3)  Confidential  Business  Information: 
Applicants  should  clearly  mark 
information  contained  in  their  proposal 
which  they  consider  confidential 
business  information.  EPA  will  make 
final  confidentiality  decisions  as 
specified  in  40  CFR  part  2,  subpart  B. 

If  no  such  claim  accompanies  a  proposal 
when  it  is  received  by  EPA,  it  may  be 
made  available  to  the  public  without 
further  notice  to  the  applicant. 

X.  Mailing  List  for  Environmental 
Education  Grants 

EPA  annually  starts  a  new  mailing  list 
for  this  grant  program,  however,  all 
applicants  who  respond  to  this 
Solicitation  Notice  will  automatically  be 
put  on  the  next  list  to  be  developed,  if 
there  is  a  future  grant  cycle.  A  future 
cycle  is  contingent  upon  availability  of 
funding.  If  you  fail  to  submit  a  proposal 
in  response  to  this  Solicitation  Notice, 
but  wish  to  be  added  to  the  mailing  list, 
please  mail  your  request  along  with 
your  name,  organization,  address,  and 
phone  number  to:  Environmental 
Education  Grant  Program  (Year  2004), 
EPA  Office  of  Environmental  Education 
(1704  A),  1200  Pennsylvania  Avenue, 
NVV.,  Washington,  DC  20460. 

Dated:  December  12,  2002. 

Cece  Kremer, 

Acting  Associate  Administrator.  Office  of 
Public  Affairs. 

Mailing  Addresses  and  Information 

Applicants  who  need  more 
information  about  this  grant  program  or 
clarification  about  specific  requirements 
in  this  Solicitation  Notice,  may  contact 
the  Environmental  Education  Office  in 
Washington,  DC  for  grant  requests  of 
more  than  S25,000  in  Federal  funds  or 
their  EPA  regional  office  for  grant 
requests  of  $25,000  or  less. 

U.S.  EPA  Headquarters — For  Proposals 
Requesting  More  than  $25,000  From 
EPA 

Mail  proposals  (regular  mail)  to: 

Environmental  Education  Grant 
Program.  Office  of  Environmental 
Education  (1704  A),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 

Fed  Ex.  UPS  or  Courier  to:  Office  of 
Environmental  Education  (Rooml426 
North),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20004. 

Information:  Diane  Berger  or  Sheri 
lojokian  (202)  564-0451. 


US.  EPA  Regional  Offices— For 
Proposals  Requesting  $25,000  or  Less 

Mail  the  proposal  to  the  Regional 
Office  where  the  project  will  take  place, 
rather  than  where  the  applicant  is 
located,  if  these  locations  are  different. 

EPA  Region  I—CT.  ME.  MA.  NH.  RI.  VT 

Mail  proposals  to:  U.S.  EPA,  Region  I, 
Enviro  Education  Grants  (MGM),  1 
Congress  Street,  Suite  1100,  Boston,  MA 
02114. 

Hand-deliver  to:  10th  Floor  Mail 
Room,  Boston.  MA  (M-F  8  am-4  pm). 

Information:  Kristen  Conroy,  (617) 
918-1069. 

EPA  Region  II— Nf.  NY.  PR.  VI 

Mail  proposals  to:  U.S.  EPA,  Region 

II,  Enviro  Education  Grants.  Grants  and 
Contracts  Management  Branch,  290 
Broadway,  27th  Floor,  New  York,  NY 
10007-1866. 

Information:  Teresa  Ippolito,  (212) 
637-3671. 

EPA  Region  III— DC.  DE.  MD.  PA.VA. 

Mail  proposals  to:  U.S.  EPA,  Region 

III,  Enviro  Education  Grants.  Grants 
Management  Section  (3PM70),  1650 
Arch  Street,  Philadelphia,  PA  19103- 
2029. 

Information:  Judi  Braunston,  (215) 
814-5536. 

EPA  Region  IV— AL.  FL.  GA.  KY.  MS. 
NC.  SC,  TN 

Mail  proposals  to:  U.S.  EPA,  Region 

IV,  Enviro  Education  Grants,  Office  of 
Public  Affairs,  61  Forsyth  Street,  SW., 
Atlanta,  GA  30303. 

Information:  Benjamin  Blair,  (404) 
562-8321. 

EPA  Region  V—IL.  IN.  MI.  MN.  OH.  WI 

Mail  proposals  to:  U.S.  EPA,  Region 

V,  Enviro  Education  Grants.  Grants 
Management  Section  (MC-IOJ),  77  West 
Jackson  Boulevard,  Chicago,  IL  60604. 

Information:  Megan  Gavin,  (312)  353- 
5282. 

Region  VI— AR.  LA.  NM.  OK.  TX 

Mail  proposals  to:  U.S.  EPA.  Region 

VI,  Enviro  Education  Grants  (6XA),  1445 
Ross  Avenue,  Dallas,  TX  75202. 

Information:  Jo  Taylor,  (214)  665- 
2204. 

Region  VII— I  A.  KS,  MO.  NE 

Mail  proposals  to:  U.S.  EPA,  Region 

VII,  Enviro  Education  Grants,  Office  of 
External  Programs.  901  N.  5th  Street. 
Kansas  City.  KS  66101. 

Information:  Denise  Morrison,  (913) 
551-7402. 


Region  VIII— CO.  MT.  ND.  SD.  UT.  WY 

Mail  proposals  to:  U.S.  EPA,  Region 

VIII,  Enviro  Education  Grants,  999  18th 
Street  (80C),  Denver,  CO  80202-2466. 

Information:  Cece  Forget,  (303)  312- 
6605. 

Region  IX— AZ.  CA.  HI.  NV.  American 
Samoa,  Guam 

Mail  proposals  to:  U.S.  EPA,  Region 

IX,  Enviro  Education  Grants,  Commun. 
&  Gov't  Relations  (CGR»-3),  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

Information:  Deirdre  Nurrre,  (415) 
947-4290. 

Region  X—AK,  ID.  OR.  WA 

Mail  proposals  to:  U.S.  EPA,  Region 

X,  Enviro  Education  Grants.  Public 
Environmental  Resource  Center.  1200 
Sixth  Avenue  (CEC-124),  Seattle,  WA 
98101. 

Information:  Sa\l\  Hanft,  (800)  424- 
4372,  (206)  553-1207. 

Instructions  for  the  SF  424 — 
Application 

This  is  a  standard  Federal  form  to  be 
used  by  applicants  as  a  required  face 
sheet  for  the  Environmental  Education 
Grants  Program.  These  instructions  have 
been  modified  for  this  program  only  and 
do  not  apply  to  any  other  Federal 
program. 

1.  Check  the  box  marked  "Non- 
Construction"  under  "Application." 

2.  Date  application  submitted  to  EPA 
and  applicant's  control  number  (if 
applicable). 

3.  State  use  only  (if  applicable). 

4.  If  you  are  currently  funded  for  a 
related  project,  enter  present  Federal 
identifier  number  If  not.  leave  blank. 

5.  Legal  name  of  applicant 
organization,  name  of  primary 
organizational  unit  which  will 
undertake  the  grant  activity,  complete 
address  of  the  applicant  organization, 
and  name,  telephone,  and  FAX  number 
of  the  person  to  contact  on  matters 
related  to  this  application. 

6.  Enter  Employer  Identification 
Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service.  You  can 
obtain  this  number  from  your  pa\Toll 
office.  It  is  the  same  Federal 
Identification  Number  which  appears  on 
W-2  forms.  If  your  organization  does 
not  have  a  number,  you  may  obtain  one 
by  calling  the  Taxpayer  Services 
number  for  the  JRS. 

7.  Enter  the  appropriate  letter  in  the 
space  provided. 

8.  check  the  box  marked  "new"  since 
all  proposals  must  be  for  new  projects. 

9.  Enter  U.S.  Environmental 
Protection  Agency. 
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1 1 .  Enter  a  brief  descriptive  title  of  the 
project. 

12.  List  only  the  largest  areas  affected 
by  the  project  (e.g..  State,  counties, 
cities). 

13.  Self-explanatory  (see  section  1(C) 
in  Solicitation  Notice). 

14.  In  (a)  list  the  Congressional 
District  where  the  applicant 
organization  is  located;  and  in  (b)  any 
District(s)  affected  by  the  program  or 
project.  If  your  project  covers  many 
areas,  several  congressional  districts 
will  be  listed.  If  it  covers  the  entire 
state,  simply  put  in  Statewide.  If  you  are 
not  sure  about  the  congressional  district, 
call  the  County  Voter  Registration 
Department. 

15.  Amount  requested  or  to  be 
contributed  during  the  funding/budget 
period  by  each  contributor.  Line  (a)  is 
for  the  amount  of  money  you  are 
requesting  from  EPA.  Lines  (b-e)  are  for 
the  amounts  either  you  or  another 
organization  are  providing  for  this 
project.  Line  (f)  is  for  any  program 
income  which  you  expect  will  be 
generated  by  this  project.  Examples  of 
program  income  are  fees  for  services 
performed,  income  generated  from  the 
sale  of  a  brochure  produced  with  the 
grant  funds,  or  admission  fees  to  a 
conference  financed  by  the  grant  funds. 
The  total  of  lines  (be)  must  be  at  least 
25%  of  line  (g).  as  this  grant  has  a  match 
requirement  of  25%  of  the  Total 
Allowable  Project  Costs.  Value  of  in- 
kind  contributions  should  be  included 
on  appropriate  lines  as  applicable.  If 
both  basic  and  supplemental  amounts 
are  included,  show  breakdown  on  an 
attached  Budget  sheet.  For  multiple 
program  funding,  use  totals  and  show 
breakdown  using  same  categories  as 
item  15. 


,h.  Check  (b)  (NO)  since  your 
application  does  not  have  to  be  sent 
through  the  state  clearinghouse  for 
review. 

17.  This  question  applies  to  the 
applicant  organization,  not  the  person 
who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  The  authorized  representative  is 
the  person  who  is  able  to  contract  or 
obligate  your  agency  to  the  terms  and 
conditions  of  the  grant.  (Please  sign 
with  blue  ink.)  A  copy  of  the  governing 
body's  authorization  for  you  to  sign  this 
application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 

ins!]  ,,<  111. lis  !ii   Ihf  si     --JJ  4  \       Huil';fl 

This  IS  a  standard  Federal  lurm  used 
by  applicants  as  a  basic  budget.  These 
instructions  have  been  modified  for  this 
grant  program  only  and  do  not  apply  to 
any  other  Federal  Program.  Do  NOT  fill 
in  Section  A — Budget  Summary. 

Complete  Section  B— Budget 
Categories — Columns  (1),  (2)  and  (5). 

For  each  major  program,  function  or 
activity,  fill  in  the  total  requirements  for 
funds  by  object  class  categories.  Please 
round  figures  to  the  nearest  dollar. 

All  applications  should  contain  a 
breakdown  by  the  relevant  object  class 
categories  shown  in  Lines  (a-h): 
columns  (1),  (2).  and  (5)  of  section  B. 
Include  Federal  funds  in  column  (1)  and 
non-Federal  (matching)  funds  in  column 
(2),  and  put  the  totals  in  column  (5). 
Many  applications  will  not  have  entries 
in  all  object  class  categories. 

Line  6(i)— Show  the  totals  of  lines  6(a) 
through  6(h)  in  each  column. 

Line  6(j) — Show  the  amount  of 
indirect  costs,  but  ONLY  if  your 
organization  has  already  prepared  an 
"indirect  cost  rate"  proposal  and  has  it 
on  file,  subject  to  audit. 


Line  6(k) — Enter  the  total  of  amounts 
of  Lines  6(i)  and  6(j). 

Line  7 — Program  Income — Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount. 
Describe  the  nature  and  source  of 
income  in  the  detailed  budget 
description. 

Detailed  Itemization  of  Costs:  The 
proposal  must  also  contain  a  detailed 
budget  description  as  specified  in  the 
notice  in  section  IV,  (K)(4).  and  should 
conform  to  the  following: 

Personnel:  List  all  participants  in  the 
project  by.position  title.  Give  the 
percentage  of  the  budget  period  for 
which  they  will  be  fully  employed  on 
the  project  (e.g.,  half-time  for  half  the 
budget  period  equals  25%,  full-time  for 
half  the  budget  period  equals  50%.  etc.). 
Give  the  annual  salary  and  the  total  cost 
over  the  budget  period  for  all  personnel 
listed. 

Travel:  If  travel  is  budgeted,  show 
destination  and  purpose  of  travel  as 
well  as  costs. 

Equipment:  Identify  all  equipment  to 
be  purchased  and  for  what  purpose  it 
will  be  used. 

Supplies:  If  the  supply  budget  is  less 
than  2%  of  total  costs,  you  do  not  need 
to  itemize. 

Contractual:  Specify  the  nature  and 
cost  of  such  services.  EPA  may  require 
review  of  contracts  for  personal  services 
prior  to  their  execution  to  assure  that  all 
costs  are  reasonable  and  necessary  to 
the  project. 

Construction:  Not  allowable  for  this 
program. 

Other:  Specify  all  other  costs  under 
this  category. 

Indirect  Costs:  Provide  an  explanation 
of  how  indirect  charges  were  calculated 
for  this  project. 
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Bli-LING   CODE    6S60   M'   P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7423-61 

EPA  Science  Advisory  Board, 
Notification  of  Public  Advisory 
Committee  Meeting;  Contaminated 
Sediment  Science  Plan  Review  Panel 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463, 
notice  is  hereby  given  that  the 
Contaminated  Sediment  Science  Plan 
Review  Panel  (CSSP  Review  Panel)  of 
the  U.S.  Environmt'ntdl  Protection 
Agency's  (EPA)  Science  Advisory  Board 
(SAB)  will  meet  via  teleconference  on 
January  6,  2003,  from  3  p.m.  to  5  p.m. 
eastern  time.  This  teleconference 
meeting  will  be  hosted  out  of 
Conference  Room  6013,  USEPA.  Ariel 
Rios  Building  North,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20004 
The  meeting  is  open  to  the  public,  but, 
due  to  limited  space,  seating  will  be  on 
a  first-come  basis.  The  public  may  also 
attend  via  telephone,  however,  lines 
may  be  limited.  Information  on  how  to 
participate  is  given  below. 

BacJcgrouna— The  background  for  this 
review  and  the  charge  to  the  CSSP 
K>'\  i'vv  I'ani'l  wcpp  pubhshed  in  the 
Federal  Register  ifa7  FR  49336.  July  30, 
2000).  The  notice  also  included  a  draft 
charge  to  the  CSSP  Review  Panel,  a  call 
for  nominations  for  members  of  the 
CSSP  Review  Panel  in  certain  technical 
expertise  areas  needed  to  address  the 
charge  and  described  the  process  to  be 
used  in  forming  the  CSSP  Review  Panel. 
Subsequently,  notice  was  published  (67 
FR  61622.  October  1,  2002)  of  three 
meetings  that  have  since  been 
convened:  a  teleconference  on  October 
17,  2002,  a  meeting  in  Washington,  DC 
on  October  30  and  31,  2002,  and  another 
teleconference  on  November  22,  2002. 
Details  on  the  activities  of  the  CSSP 
Review  Panel  can  be  found  on  our  Web 
site  at:  http://www.epa.gov/sab/panels/ 
cssprpanel.html 

Purpose  of  this  Meeting — The  purpose 
of  this  public  teleconference  meeting  is 
for  the  CSSP  Review  Panel  to:  (a) 
Review  and  revise  the  panel's  draft 
report  as  necessary;  and  (b)  approve  the 
report  as  revised  for  delivery  to  the  SAB 
Executive  C^omrnittee. 

For  Further  Information— To  inquire 
about  public  participation  in  the 
meeting  identified  above  please  contact 
Mr  Lawrence  Martin,  Designated 
Federal  Officer.  CSSP  Review  Panel, 
USEPA  Science  Advisory  Board 
(1400A),  Suite  6450DD,  1200 


Pennsylvania  Avenue,  NW.,  - 

Washington,  DC  20460;  telephone/voice 
mail  at  (202)  564-6497;  fax  at  (202)  501- 
0323;  or  via  e-mail  at 
martin  Iawrence@epa.gov.  Members  of 
the  public  desiring  additional 
information  about  the  meeting  locations 
or  the  call-in  number  for  the 
teleconference,  must  contact  Mr.  Martin 
at  the  addresses  and  numbers  identified 
above. 

Submitting  Public  Comments— The 
SAB  will  have  a  brief  period  (no  more 
than  10  minutes)  available  during  the 
Teleconference  meeting  for  applicable 
public  comment.  For  the 
Teleconference,  the  oral  public 
comment  period  will  be  divided  among 
the  speakers  who  register  Registration 
is  on  a  first  come  basis.  Speakers  who 
have  been  granted  time  on  the  agenda 
may  not  yield  their  time  to  other 
speakers.  Those  wishing  to  speak  but 
who  are  unable  to  register  in  time  may 
provide  their  comments  in  writing. 
Requests  for  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Mr.  Martin  at  the  address 
above  no  later  than  noon  eastern  time 
on  December  30,  2002. 

Availability  of  Review  Material — 
There  is  one  primary  document  that  is 
the  subject  of  the  review.  This  review 
document  is  available  electronically  at 
the  following  site  http://wwvi'. epa.gov/ 
sab/panels/cssprpanel.html.  For 
questions  and  information  pertaining  to 
the  review  document,  please  contact  Dr. 
Lee  Hofmann.  Office  of  Solid  Waste  and 
Emergency  Response  (OSWER).  Mail 
Code  5103T,  U.S.  Environmental 
Protection  Agencv,  1200  Permsylvania 
Avenue.  NW.,  Washington,  DC  20460  at 
telephone  number  202-566-1928,  or  by 
e-mail  at:  hofmann.Iee@epa.gov.  The 
Panel's  draft  report,  which  will  be  the 
topic  for  the  Januar)'  6  teleconference, 
will  be  available  on  December  20  at  the 
following  site:  http://www.epa.gov/sab/ 
panels /cssprpanelhtm] 

Pro\iding  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board' to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory^  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  10 
minutes  (unless  otherwise  indicated 
above).  For  teleconference  meetings, 
opportunities  for  oral  comment  will 


usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
15  minutes  total  (unless  otherwise 
indicated  above).  Deadlines  for  getting 
on  the  public  speaker  list  for  a  meeting 
are  given  above.  Speakers  should  bring 
at  least  35  copies  of  their  comments  and 
presentation  slides  for  distribution  to 
the  reviewers  and  public  at  the  meeting. 
Written  Comments:  Although  the  SAB 
accepts  written  comments  until  the  date 
of  the  meeting  (unless  otherwise  stated), 
wTitten  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
review  panel  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  One  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
Adobe  Acrobat,  WordPerfect,  Word,  or 
Rich  Text  files  (in  IBM-PC/Windows 
95/98  format).  Those  providing  written 
comments  and  who  attend  the  meeting 
are  also  asked  to  bring  35  copies  of  their 
comments  for  public  distribution. 

Meeting  Access— Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  shouid  contact  Mr. 
Martin  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

General  Information— Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Web  site  [http://wwvi'.epa.gov/sab) 
and  in  the  Science  Advisory  Board 
FY2001  Annual  Staff  Report  which  is 
available  from  the  SAB  Publications 
Staff  at  (202)  564-4533  or  via  fax  at 
(202) 501-0256. 

Dated:  November  9,  2002. 
A.  Robert  Flaak, 

Acting  Director.  EPA  Science  Advisory  Board 
Staff  Office. 
IFR  Doc.  02-.319O5  Filed  12-1-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0307   FRL-7281-1] 

Organophosphate  Pesticide 
Availability  of  Naled  Interim  Risk 
Management  Decision  Document 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  This  notice  announces  the 

availabihty  of  the  interim  risk 


777H  } 


!r"ish-! 


liursdav.  December  1').  2002  '  N'otic  < 


managument  dncisinii  (IRED)  ducument 
fi)r  the  organophnsphafe  pesticide 
ii.ilcd.  This  decision  document  has  heen 
(ifX'eloped  as  part  of  tht-  public: 
participation  process  that  EPA  and  the 
li.S.  Department  of  Agrii  uhuro  (IISDA) 
are  now  using  for  involving  the  public 
in  the  reassessment  of  pesticide 
tolerances  under  the  P'ood  Quality 
Protection  Act  (FQPA).  and  the 
reregistratinn  of  individual 
organophosphale  pesticides  under  the 
Federal  Insecticide;.  Fungicide,  and 
R-.(lcnticideAct(FlFRA). 
DATES:  The  interim  risk  management 
def:ision  document  is  available  in  the 
OPP  Docket  under  docket  ID  number 
()PP-2()02-0307. 

FOR  FURTHER. INFORMATION  CONTACT:  Tom 
MvtTs.  Special  Keview  <iM(l 
Reregistration  Division  {750HC).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agencv,  12U0  J'ennsvlvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001:  telephone  number:  (703)  308- 
8.589;  e-mail  address: 
iii\('rs.tom@epa.go\' 

SUPPLEMENTARY  INFORMATION: 
I.  (General  Information 

A.  Does  this  Action  Appiv  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stak<!holders  will  be  interested  in 
obtaining  the  interim  risk  management 
decision  document  for  naled.  including 
environmental,  human  health,  and 
agricultural  advocates;  the  chemical 
inilustry:  pesticide  usi^rs;  and  members 
of  the  public  interested  in  the  use  of 
pestii;ides  on  food.  Since  other  entities 
also  may  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  tjuestions 
regarding  the  applicability  of  this  action 
to  a  particular  (■ntit\  .  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B.  How  Can  I  Get  (Copies  of  this 
Document  and  Other  Related 
Information  ? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2002- 
0307.  The  official  public  docket  consists 
of  the  document  sptjcifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 


'nformatiun  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Crystal  Mall 
#2,  1921  lefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
op(>n  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  30.'5-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  internet 
under  the  'Federal  Register  "  listings  at 
http://wvvw.epa.goy/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
dockets  at  http://www.epa.gov/edockct/ 
to  submit  or  view  public  comments, 
access  the  index  listing.of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

For  questions  on  the  IRED  in  this 
document,  contact  the  Chemical  Review 
Manager  listed  under  FOR  FURTHER 
INFORMATION  CONTACT 

III.  What  Action  is  the  Agency  Taking? 

EPA  has  assessed  the  risks  of  naled 
and  reached  an  IRED  for  this 
organophosphale  pesticide.  Provided 
that  risk  mitigation  measures  are 
adopted,  naled  fits  into  its  own  risk 
cup — its  individual,  aggregate  risks  are 
within  acceptable  levels.  Used  mainly  to 
control  mosquitos  and  to  control  insects 
on  a  variety  of  agricultural  crops,  naled 
residues  in  food  and  drinking  water  do 
not  pose  risk  concerns.  Naled  may  no 
longer  be  used  in  and  around  the  home 
by  residents  or  professional  applicators. 
However,  residents  can  be  exposed  as 
bystanders  from  wide-area  mosquito 
control  applications.  With  mitigation 
limiting  homeowners"  and  childrens 
exposure,  naled  fits  into  its  own  "risk 
cup."  With  other  mitigation  measures, 
naled's  worker  and  ecological  risks  are 
also  below  levels  of  concern  for 
reregistration. 

The  interim  risk  management 
decision  document  for  naled  was  made 
through  the  organophosphate  pesticide 
pilot  public  participation  process, 
which  increases  transparency  and 
maximizes  stakeholder  involvement  in 
EPA's  development  of  risk  assessments 
and  risk  management  decisions.  The 
pilot  public  participation  process  was 
developed  as  part  of  the  EPA-USDA 
Tolerance  Reassessment  Adv4sor>' 


Committee  (TRAC),  which  was 
establi-shed  in  April  1998,  as  a 
subcommittee  under  the  auspices  of 
EPA's  National  Advisory  Council  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  public  partici'pation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  in  the  Agency's  development 
of  organophosphate  pesticide  risk 
assessments  and  risk  management 
decisions.  EPA  and  USDA  began 
implementing  this  pilot  process  in 
August  1998,  to  increase  transparency 
and  opportunities  for  stakeholder 
consultation. 

ElPA  worked  extensively  with  affected 
parties  to  reach  the  decisions  presented 
in  this  interim  risk  management 
decision  document,  which  conclude, 
the  pilot  public  participation  proc:ess  for 
naled.  As  part  of  the  pilot  public 
participation  process,  numerous 
opportunities  for  public  comment  were 
offered  as  this  interim  risk  management 
decision  document  was  being 
developed.  The  naled  interim  risk 
management  decision  document, 
therefore,  is  issued  without  a  formal 
public  comment  period  concluding 
review  of  the  individual 
organophosphate  pesticide.  The  docket 
remains  open,  however,  and  any 
comments  submitted  in  the  future  will 
be  placed  in  the  public  docket. 

The  risk  assessments  for  naled  were 
released  to  the  public  through  notices 
published  in  the  Federal  Register  on 
August  12.  1998  (63  FR  43173)  (FRL- 
6024-3).  and  October  6.  1999  (64  FR 
54298)  (FRL-6387-6). 

EPA's  next  step  under  FQPA  is  to 
complete  a  cuiT»ulative  risk  assessment 
and  risk  management  decision  for  the 
organophosphate  pesticides,  which 
share  a  common  mechanism  of  toxicity. 
This  interim  risk  management  decision 
document  on  naled  cannot  be 
considered  final  until  this  cumulative 
assessment  is  complete. 

When  the  cumulative  risk  assessment 
for  the  organophosphate  pesticides  has 
been  completed.  EPA  will  issue  its  final 
tolerance  reassessment  decision  for 
naled  and  further  risk  mitigation 
measures  may  be  needed. 

List  of  Subjects 

Environmental  protection.  Chemicals. 
Pesticides  and  pests. 

DaU'H:  Dfi  ember  7.  2002. 

Betty  Shackleford. 

Acting  Dinyrtor.  Special  Review  and 
Rfn'i^islration  Division.  Office  of  Pesticide 
Profframs. 

|FR  Uoc.  02-31907  Filed  12-18-02:  8:4.5  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

iFRL-7424-1] 

Notice  of  Availability  for  Draft 
Guidance  on  the  Technical  Support 
Document  (ISO)  tor  Title  V  Permitting 
of  Printing  Facilities 

agency:  Environmental  Protection 
Xeency  (EPA). 
action:  Notice  of  availability. 


summary;  We  are  making  available  for 
public  review  a  draft  of  our  pending 
guidance  on  the  design  of  air  permits  for 
the  printing  sector.  Some  approaches  in 
the  draft  TSD  would  be  potentially 
available  to  other  industry  sectors  as 
well.  The  technical  support  document 
provides  guidance  to  State  and  local 
permitting  authorities  on  how  they  can 
choose  to  more  efficiently  design  such 
permits  while  ensuring  that  they  still 
meet  all  substantive  and  procedural 
requirements  of  the  Clean  Air  Act, 
including,  as  applicable,  the  operating 
permit  regulations  EPA  promulgated  as  • 
part  70  of  title  40,  chapter  1  of  the  Code 
of  Federal  Regulations.  While  not 
mandatory,  we  would  recommend  that 
permitting  authorities  use  this  guidance 
where  allowed  by  their  regulations  and 
as  their  resources  and  needs  dictate. 

In  no  instance  would  this  guidance 
allow  sources  to  not  comply  fully  with 
any  applicable  requirement;  it  only 
presents  more  flexible  and/or  efficient 
approaches  for  doing  so.  Where  State 
regulations  allow,  the  guidance  is 
potentially  useful  in  streamlining  the 
permit  issuance  process  and  minimizing 
the  subsequent  need  for  permit 
revisions.  We  beUeve  that  the  draft  will 
also  advance  high  priority  goals  within 
the  Agency  to:  (1)  Encourage  pollution 
prevention;  (2)  assure  adequate  public 
participation;  (3)  promote  equal  or 
better  environmental  protection;  and  (4) 
facilitate  opportunities  for  sources  to 
comply  in  a  smarter,  more  efficient 
fashion. 

A  draft  of  this  guidance  is  available 
for  public  review  foi  downloading  off 
the  Internet  (see  ADDRESSES).  We  do  not 
intend  to  respond  to  individual 
comments,  but  rather  to  consider 
comments  and  information  from  the 
public  in  the  preparation  of  a  final 
guidance  document. 
DATES:  The  review  period  for  this 
ducument  will  close  on  January  21. 
2003.  Any  comments  on  the  draft 
guidance  must  be  submitted  to  EPA  by 
that  datt" 

ADDRESSES;  The  draft  guidance  can  be 
accessed  at  http://vi^\ii'. epa.gov/ttn/ 
oarpg/.  Comments  should  be  sent  to 


Michael  Trutna,  Information  Transfer 
and  Program  Integration  Division 
(C304-03),  U.S.  EPA,  Research  Triangle 
Park,  NC,  27711,  (919)  541-5345,  fax 
(919)  541-4028,  or 
trutna  mike@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Trutna  at  the  above  address  or 
Gar>'  Rust.  Information  Transfer  and 
Program  Integration  Division  (C304-04). 
U.S.  EPA,  Research  Triangle  Park,  NC, 
27711,  (919)  541-0358,  fax  (919)  541- 
4028,  or  rust  gary@epa.gov.  For  further 
information  on  monitoring  or  testing 
issues,  please  contact  Barrett  Parker  at 
(919) 541-5635  or 
parker.barrett@epa.gov. 

Dated   N'nvember  26.  2002. 
William  Harnett, 

Director.  Information  Transfer  and  Program 
Integration  Division. 
(FR  Doc.  02-31906  Filed  12-18-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7423-7] 

Escambia  Wood  Preserving  Site. 
Brookhaven,  Ml.  Notice  of  Proposed 
Settlement 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  a  settlement 
with  Mr.  Nelson  Case  for  recovery  of 
past  response  costs  pursuant  to  section 
122(h)(1)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  42  U.S.C.  9622(h)(l3 
concerning  the  Escambia  Wood 
Preserving  Site  located  in  Brookhaven, 
Lincoln  County,  Mississippi.  EPA  will 
consider  public  comments  on  the 
proposed  settlement  for  thirty  (30)  days. 
EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Paula  V.  Batchelor,  U.S.  EPA, 
Region  4.  (WMD-CPSB).  61  Fors\th 
Street,  SW..  Atlanta.  Georgia  30303. 
(404) 562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  30  calendar 
days  of  the  date  of  this  publication. 


Dated:  December  4,  2002. 
Anita  Davis, 

Acting  Chief.  CERCLA  Program  Services 

Rranch.  Waste  Management  Division. 

[FR  Dot .  02-31904  Filed  12-18-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-"424-6.: 

Proposed  CERCLA  Admimstrattve 
Consent  Order,  In  the  Matter  of    Piciiic 
Farm  Supyertund  Site.  Coventry  Rl 

agency;  Environmental  Protection 

.XeeiKA'. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(1  J  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i).  notice  is  hereby  given  of  a 
proposed  administrative  settlement  for 
removal  action  concerning  the  Picillo 
Farm  Superfund  site  in  Coventry.  Rhode 
Island  with  the  following  settling 
parties:  American  Cyanamid  Company, 
Ashland,  Inc.,  ISP  Environmental 
Services,  Inc..  General  Electric 
Company,  and  Solatia,  Inc.  The 
settlement  requires  the  settling  parties 
to  submit  claims  for  reimbursement  not 
to  exceed  $1.4  million  to  the  Hazardous 
Substance  Superfund.  The  settlement 
includes  a  covenant  not  to  sue  the 
settling  parties  pursuant  to  section 
107(a)  of  CERCLA,  42  U.S.C.  9607(a) 
For  30  days  following  the  date  of 
publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  with  the  Regi6nal  Docket 
Clerk,  U.S.  Environmental  Protection 
Agency,  Region  I.  One  Congress  Street, 
Suite  1100,  Mailcode  RCG,  Boston, 
Massachusetts  (U.S.  EPA  Docket  No. 
CERCLA  01-2003-0007). 
DATES:  Comments  must  be  submitted  on 
or  before  January  21.  2003. 
ADDRESSES:  The  proposed  settlement  is 
availaDie  for  public  inspection  with  the 
Regional  Docket  Clerk.  One  Congress 
Street.  Boston,  Massachusetts.  A  copy  of 
the  proposed  settlement  may  be 
obtained  from  RuthAnn  Sherman,  U.S. 


•Hf; 


r.. .!,.,,.!   K.-isf,. 


Thursday,  Derember  19,  2002  '\' 


Environmental  Prntectinn  Agency, 
Region  1,  (3ne  Clongrrs.s  Street,  Suite 
1  lOO.  Mailcode  SES,  Boston. 
M.issdchusefts  02214,  (617)  918-1886. 
( j'inments  shoiihl  reference  the  Pitillu 
l-.inn  Superfunii  Site,  Cloventrv.  Rhode 
Island,  and  EPA  Docket  No.  01-2003- 
0007  an«l  should  ho  addressed  to  the 
I)u(  ket  Clerk.  U..S.  Environintsntal 
F^rolection  Agent  v.  Region  I,  One 
(".(ingress  Street.  .Suite  1100,  Mailcode 
KCX;.  Boston.  Mas.sachusetts  1)2214. 
FOR  FURTHER  INFORMATION  CONTACT: 
KulliAnn  Sherni.in.  U.S.  Envirmuiiental 
Protection  Agent  y.  Region  I.  (Jnt? 
Congress  Street.  -Suite  1100.  Mailcode 
SES.  Boston.  Massat:husetls  02214.  (617) 
918-1886, 

l).il«H:  Dec  Hmber  3,  2002. 
Stanley  D,  Chin. 

Ai  tiitii,  Dirvctur.  Otfiro  of  Site  Remfdiation 
and  Rustorution. 

IKR  Oor:   ():i-:n07')  lil.-d  12-lH-0:i,  8:45  am] 
BILLING  COOC  6S60-50~P 


ENVIRONMENTAL   Pnn^FC^'ON 
AGENCY 

FRl -74?4-ftl 

P'  )pos(M:1  Ailmiivstr  itrv  o  PfMUllly 
A  .sf'ssfTieiit  ,ind  Jpporttiiiity  To 

C  runmfnt 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  assessment 
of  clean  water  act  class  II  administrative 
penalty  and  opportunity  to  comment. 

SUMMARY:  EPA  is  providing  notice  of  a 
propo.sed  administrative  penalty  for 
allegt'd  violations  of  the  Clean  Wafer 
Act.  EPA  is  also  providing  notice  of 
opportunity  to  comment  on  the 
proposed  penalty. 

EPA  is  authorized  under  section 
309(g)  of  the  Act,  33  IJ.S.C.  1319(g),  to 
as.sess  a  civil  penalty  after  providing  the 
person  suhject  to  the  penalty  notice  of 
the  proposed  penalty  and  the 
opportunity  for  a  hearing,  and  after 
providing  interested  persons  notice  of 
the  proposed  penalty  and  a  reasonable 
opportunity  to  comment  on  its  issuance. 
Under  section  309(g).  any  person  who 
has  violated  the  conditions  of  a  National 
Pollutant  Discharge  Elimination  System 
permit  may  be  assessed  a  penalty  in  a 
"(Uass  II"  administrative  penalty 
proceeding.  Class  II  pcoceedings  under 
section  309(g)  are  ctjnducted  in 
accordance  with  consolidated  rules  of 
practice  governing  the  administrative 
assessment  of  civil  penalties.  40  CFR 
part  ^2. 

EPA  is  providing  notice  of  the 
following  Class  II  penalty  proceeding: 


In  the  Matter  of  Phelps  Dodge  Corp.. 
Christmas  Facility.  Docket  No.  CWA-9- 
2002-001 1 ;  Complainant,  Alexis 
,Strauss,  Director.  Water  Division  (WTR- 
1),  U.S.  EPA.  Regifin  9,  75  Hawthorne 
St..  San  Franci.sco,  CA  94105; 
Respimdent,  Phelps  Dodge  Corp.;  filed 
September  30,  2002:  staking  a  penalty 
of  up  to  Si 37.500  for  various  discharges 
from  an  inactive  copper  mine  and 
copper  ore  processing  facility,  known  as 
the  (Christmas  Facility,  located  near 
Winkelman.  AZ.  to  Dripping  Springs 
Wash,  in  violatitm  of  .NPDES  Permit  No. 
AZ0020516.  and  for  various  violations 
of  reporting  requirements  of  that  permit. 

Procedures  by  whic  h  the  public  may 
comment  on  a  proposed  Class  II  penalty 
or  participate  in  a  Class  II  penalty 
proceeding  are  set  forth  in  the 
consolidated  rules.  A  commentor  may 
present  written  comments  for  the  record 
at  any  time  prior  to  the  close  of  the 
record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  rectMve  a  copv  of  the 
cimsolidated  rules,  review  the 
complaint  or  other  documents  filed  in 
the  proceedings,  or  comment  or 
participate  in  the  proceedings,  should 
contact  Danielle  Carr.  Regional  Hearing 
Clerk.  US.  EPA.  Region  9.  75 
Hawthorne  St  .  San  Francisco.  CA 
94105,  (415)  972-3871.  Documents  Fded 
as  part  of  the  public  record  in  the 
proceedings  are  available  for  inspection 
during  business  hours  at  the  office  of 
the  Regional  Hearing  Clerk. 

t).ilfil    iJffembKr  12.  J002. 
Kathi  Moore. 

C:hwf.  Clean  Water  Act  Compliance  Office. 

Water  Division. 

|FR  Doc.  02-31980  Filed  12-18-02;  8:45  am] 
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FFDEf^Al    F-iESERVF  SYSTEM 
[Docket  No.  R    1138] 

Proposal  to  Expand  the  Operating 

Hours  for  the  On    Lme  Fedwire      Funds 

Service 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Notice;  Request  for  comment. 

SUMMARY:  The  Board  requests  comment 
on  .1  proposal  to  expand  the  operating 
hours  for  the  Fedwire  Funds  Service.' 
Under  this  proposal,  Fedwire  would 
open  three  and  one-half  hours  earlier 
than  the  current  opening  time  of  12:30 


a.m.  eastern  time,  and  depository 
institutions  would  participate  in  the 
earlier  operating  hours  on  a  voluntar\' 
basis.-  The  new  opening  time  would  be 
9  p.m.  for  on-line  funds  transfers  with 
a  business  date  of  the  following 
calendar  day. '  An  earlier  Fedwire 
opening  time  would  further  the  smooth 
functioning  and  continued  development 
of  the  payments  system,  as  well  as 
improve  efficiency  and  reduce  risk  in 
making  payments  and  settlements.  The 
closing  time  for  the  service  would 
remain  unchanged  at  6:30  p.m.,  thereby 
expanding  the  service's  operating  hours 
from  eighteen  hours  to  twentv-one  and 
one-half  hours  each  business  d^y.  The 
proposal  would  not  affect  the  operating 
hours  for  the  origination  and  telephone 
advice  of  credit  for  off-line  funds 
transfers  and  would  not  affect  the 
operating  hours  for  the  Fedwire 
Securities  Service.* 

DATES:  (Comments  must  be  submitted  on 
or  before  March  4.  2003. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-1138  and  should  be 
submitted  to  Ms.  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Con.stitution  Avenue,  NW.,  Washington. 
DC  20551.  or  mailed  electronically  to 
regs.comments@federalreser\'e.go\'. 
Comments  addressed  to  Ms.  Johnson 
may  also  be  delivered  to  the  Board's 
visitors  center  in  the  east  courtyard  of 
the  Eccles  Building,  located  on  20th 
Street  between  Constitution  Avenue  and 
C  Street.  NW..  between  8  a.m.  and  5:30 
p.m.  Members  of  the  public  may  inspect 
comments  in  room  MP-500  of  the 
Martin  Building  between  9  a.m.  and  5 
p.m.  on  weekdays,  pursuant  to  ti261.12. 
except  as  provided  in  §261.14  of  the 
Board's  Rules  Regarding  Availability  of 
Inform  ■"■•"    i  '  rrp   >.,i  i  .  .nd  261.14. 

FOR  FURIHtR  INFORMATION  CONTACT:  Jack 
K.  Walton  II.  Assistant  Director  (202/ 
452-2660),  or  Lorna  R.  Prosper-Harley, 
Senior  Financial  .Ser\'ices  Analyst  (202/ 
452-2690),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems.  Board 
of  Governors  of  the  Federal  Reserve 
System;  for  users  of  Telecommunication 
Devices  for  the  Deaf  (TDD)  only,  contact 
(202/263-4869). 


SUPPLEwt.'if 


^FORMATION: 


'  .Ml  rt" fcrcnc  es  to  Fodwire  apply  to  the  on-line 
KircJwir«  Funds  .Sfinire  unless  othprwise  riolfd 
Fedwire  is  h  r»Kislered  servicemark  of  llin  Federal 
Reserve  Bonks. 


-'  All  rufercnciL's  are  to  easlern  lime  unless 
ottierwise  noted. 

'  For  example,  if  today  were  Thursday.  Novemtier 
14.  2002.  Fedwire  would  open  at  9  p.m..  with  the 
business  (cvrlel  dale  of  Friday.  November  15.  2002. 

♦The  operating  hours  for  ofl-line  funds  transfers 
and  «Tunties  transfers  are  outlined  in  the  Federal 
Reserve  Banks'  Operating  Ijrnilars  H  and  7. 
respectively 
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In  December  1997,  the  Federal 
Reserve  Banks  (Reserve  Banks) 
expanded  the  operating  day  for  on-line 
Fedwire  funds  transfers  from  ten  hours 
to  eighteen  hours  -  opening  weekdays  at 
12:30  a.m.  and  closing  at  6:30  p.m.  (61 
FR  216,  November  6,  1996).  The  Board 
believed  that,  over  the  long  term, 
expanded  Fedwire  hours  would  enable 
individual  depository  institutions  and 
clearing  organizations  to  (1)  reduce 
foreign  exchange  settlement  risk 
through  innovations  in  payment  and 
settlement  practices,  and  (2)  use 
Fedwire  to  manage  settlement  risk  early 
in  the  day  during  times  of  financial 
stress.  The  Board  also  believed  that  an 
expansion  of  Fedwire  hours  would 
respond  to  the  payment  and  settlement 
needs  of  both  existing  and  emerging 
financial  markets,  including  overseas 
markets  that  depend  on  the  U.S.  dollar. 

In  2001 ,  the  members  of  the 
Wholesale  Customer  Advisory  Group 
(WCAG)  of  the  Reserve  Banks' 
Wholesale  Product  Office  (WPO) 
approached  the  WPO  about  further 
expanding  the  hours  for  Fedwire. ''  The 
WCAG  believes  that,  given  the 
continuing  globalization  of  business  and 
payment  activity,  current  Fedwire  hours 
may  constrain  the  ability  of  U.S. 
depository  institutions  that  operate  in 
multiple  markets  and  time  zones  to 
meet  the  payment  and  settlement  needs 
of  some  current  and  potential 
customers.  The  WCAG  also  believes  that 
the  current  Fedwire  operating  hours 
may  constrain  the  ability  of  U.S. 
depository  institutions  to  manage 
settlement  and  operational  risks  cost 
effectively.  In  particular,  the  WCAG 
highlighted  the  need  to  achieve  greater 
overlap  of  U.S.  wholesale  payments 
system  operating  hours  with  those  of  the 
Asia-Pacific  markets,  including 
Australia.  Hong  Kong.  Japan,  and  New 
Zealand.  Finally,  the  WCAG  noted  that 
the  recent  movement  of  some  U.S. 
dollar  clearing  and  settlement  activity 
offshore  has  underscored  the  need  for 
expanded  Fedwire  operating  hours. 

■The  Clearing  House  Inter-Bank 
Payments  System  (CHIPS)  also  has 
asked  the  WPO  to  consider  expanding 
the  on-line  Fedwire  hours  to  support 
longer  CHIPS  operating  hours  because 


'-■  The  VVCAC  was  established  by  the  WPO  to 
provide  a  mechanism  for  ongoing;  communication 
and  collaboration  between  the  WPO  and  a 
representative  sample  of  U.S.  depository 
institutions  that  are  major  users  of  wholesale 
payment  services.  The  WPO  and  WCAG  work 
together  on  a  variety  of  initiatives,  which  include 
identifying  trends  in  dom*«tic  and  international 
banking  and  financial  ser%'ices  that  will  affect 
wholesale  payment  ser\'ices,  and  emerging 
regulatorv  and  policy  issues  that  may  affect  delivery 
or  use  of  such  services. 


of  a  growing  demand  in  Asia  for  real- 
time, final  U.S.  dollar  payments 
processed  during  the  Asian  business 
day.  CHIPS  and  its  participants  rely  on 
Fedwire  to  conduct  certain  daily 
funding  and  settlement  activities.  Both 
the  CHIPS  and  WCAG  requests  are 
consistent  with  long-term  business  and 
technological  developments  in 
wholesale  payments  markets. 

The  Board  believes  that  further 
expansion  of  Fedwire  funds  transfer 
operating  hours  would  support  the 
smooth  functioning  and  continued 
development  of  the  payments  system, 
and  improve  efficiency  and  reduce  risk 
in  conducting  existing  U.S.  dollar 
payments  and  settlements.  Furthermore, 
an  earlier  opening  of  Fedwire  may 
facilitate  innovations  in  payment  and 
settlement  services  provided  by 
individual  institutions  and  clearing 
organizations,  thereby  making  a  broader 
and  more  robust  array  of  payment 
options  generally  available  in  the 
financial  markets. 

II.  Issues  Associated  With  the  Proposed 
Expanded  Fedwire  Operating  Hours 

International  Markets.  Generally,  the 
Fedwire  operating  hours  fully  overlap 
the  operating  hours  of  large-value 
payment  systems  in  the  Americas  and 
Europe.*^  In  contrast,  the  Fedwire 
operating  hours  overlap  the  operating 
hours  of  major  Asia-Pacific  large-value 
payments  systems  by  only  two  and  one- 
half  to  five  hours.  Some  depository 
institutions  believe  that  substantially 
expanding  the  amount  of  overlap  in  the 
operating  hours  of  Fedwire  and  the 
Asia-Pacific  markets  will  help  to 
support  the  development  of  enhanced 
and  more  competitive  dollar-based 
payment  and  settlement  services  in  the 
international  marketplace.  Also,  some 
depository  institutions  that  are  active  in 
international  markets  maintain  local 
money-desk  and  money-transfer 
oparations  in  the  regions  in  which  they 
operate.  Expanding  Fedwire  operating 
hours  may  provide  opportunities  for 
these  institutions  to  consolidate  some  of 
their  local  activities,  which  could 
improve  their  ability  to  manage  globally 
their  dollar  funding  and  related 
liquidity  risks,  as  well  as  to  reduce  costs 
and  increase  operational  efficiencies. 

Domestic  Markets.  Neither  the  Board 
nor  the  organizations  that  advocated 
further  expansion  of  Fedwire  operating 
hours  anticipate  that  an  earlier  opening 
of  Fedwire  would  adversely  affect 
domestic  markets.  Indeed,  there  may  be 


beneficial  effects  from  enhancements  to 
payment  and  settlement  services  offered 
by  financial  institutions  to  the  extent 
that  current  Fedwire  hours  act  as  a 
barrier  to  developing  these 
enhancements. 

Costs  of  and  Participation  in  the 
Expanded  Fedwire  Hours.  The 
estimated  costs  for  Reserve  Banks  to 
open  Fedwire  three  and  one-half  hours 
earlier  are  expected  to  be  negligible  and 
should  not  affect  funds  transfer  fees 
fiaid  by  depository  institutions.  While 
the  operational  costs  incurred  by 
depository  institutions  that  participate 
in  the  earlier  hours  are  difficult  to 
estimate,  such  costs  would  be  incurred 
voluntarily.  In  particular,  if  a  depositor}' 
institution  believed  that  the  potential 
costs  of  participating  in  the  expanded 
operating  period  outweighed  the 
potential  benefits,  it  could  choose  to 
remain  closed  during  this  period  and 
would  therefore  not  incur  additional 
operating  costs."  Similarly,  potential 
costs  and  benefits  stemming  from 
streamlining  operational,  funding,  and 
risk  management  functions  are  difficult 
to  estimate.  Again,  however,  depository 
institutions  would  only  incur  costs 
during  the  expanded  operating  period  if 
they  voluntarily  chose  to  do  so.  While 
depository  institutions  would  not  be 
required  to  participate  in  the  earlier 
operating  hours,  they  would  still  receive 
funds  transfers  sent  from  participating 
institutions  during  these  hours. 

Extensions  to  the  Scheduled  Fedwire 
Closing  Time.  Today,  the  Reserve  Banks 
extend  the  scheduled  Fedwire  closing 
time  primarily  to  prevent  major  market 
disruptions.  If  the  Board  approved  an 
earlier  Fedwire  opening  time, 
extensions  of  the  scheduled  Fedwire 
closing  time  could  result  in  greater 
operating  difficulties  for  some 
depository  institutions,  such  as  the  need 
to  compress  end-of-day  account 
posting  activities.  Furthermore, 
extensions  of  the  closing  time  beyond  a 
certain  point  might  adversely  affect  the 
ability  of  the  Reserve  Banks  or 
depository  institutions  to  open  Fedwire 
services  for  the  next  business  day  as 
scheduled.  Such  extensions  could  have 
significant  effects  on  business  during 


"The  Fedwire  operating  hours  do  not  overlap  the 
operating  hours  of  the  large-value  payment  system 
in  Switzerland.  Swiss  Interbank  Cleaiing  (SIC)  for 
five  and  one-half  hours. 


~  Nonparticipating  institutions  may  need  to 
review  their  internal  systems  and  procedures, 
however,  to  ensure  that  they  accurately  recognize 
payments  sent  to  them  during  the  early  Fedwire 
operating  hours.  Fedwire  funds  transfers  contain 
two  dates;  (1 )  a  cycle  date  that  represents  the  date 
of  a  specific  operational  business  day  within  the 
Fedwire  application,  and  (2)  a  system  date  that 
represents  the  dav  the  transfer  is  processed  by  the 
Fedwire  application.  With  early  Fedwire  operating 
hours,  between  9  p.m.  and  11:S9  p.m  .  the  cycle 
date  w  ill  differ  from  the  system  date  This  situation 
already  exists  for  depository  institutions  outside  the 
eastern  time  zone  in  today's  eighteen-hour  Fedwire 
business  day. 


nn 
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the  earlier  operating  hours,  particularly 
if  the  use  of  the  earlier  operating  hours 
were  to  become  significant."  In  the  near 
term,  the  Reserve  Banks  could  continue 
to  allow  infrequent  extensions  of  the 
scheduled  closing  times  to  preserve 
orderly  market  closings.  In  the  long 
term,  the  Reserve  Banks  may  have  to 
reevaluate  the  extension  policy  to 
sustain  the  ability  to  open  Fedwire 
timely. 

Access  to  Depository  Institutions' 
Account  Balances.  Under  the  expanded 
Fedwire  operating  hours,  depository 
institutions'  Federal  Reserve  account 
balances  may  not  reflect  all  of  the 
previous  days  payment  activity  because 
certain  activity  that  is  processed  and 
posted  later  in  the  day  may  not  be 
posted  to  accounts  by  9  p.m..  the  start 
of  the  next  Fedwire  operating  day.'' 
Generally,  account  balances  would 
reflect  all  of  a  business  day's  activity  by 
about  11  p.m.  The  Reserve  Banks  would 
also  notify  depository  institutions  when 
the  day's  payment  activity  has  botin 
processed  and  is  reflected  fully  in  their 
account  balances. 

Currently,  depository  institutions  can 
access  their  account  balance 
information  through  the  Reserve  Banks' 
Account  Balance  Monitoring  System 
(ASMS)  until  10  p.m.  on  each  business 
day.  Under  the  expanded  Fedwire 
operating  hours,  ABMS  would  be 
available  until  7:15  p.m.  to  access 
information  for  the  current  business 
day.  ABMS  would  reopen  at  8  p.m.  for 
the  next  business  day,  and  account 
balances  would  be  considered 
provisional  until  all  of  the  previous 
day's  payment  activity  is  processed  and 
posted. 

The  Reserve  Banks  also  monitor 
depository  institutions'  accounts  for 
daylight  overdraft  purposes  on  an  ex 
post  basis.  Under  the  expanded  Fedwire 
operating  hours,  depository  institutions' 
reported  ex  post  opening  account 
balances  would  reflect  all  of  the 
previous  day's  payment  activity.  As  a 
consequence,  the  reported  ex  post 
opening  account  balance  may  differ 
from  the  ABMS  opening  account 
balance  because  of  transactions  that  are 
processed  late  in  the  day.  While  account 
balance  differences  may  exist  between 
ABMS  and  ex  post  reports,  the  Federal 


'  An  extension  beyond  a  certain  point  to  the 
Fedwire  5>ecunties  Service  operating  hours  could 
also  result  in  an  extension  to  the  Kedwire  Funds 
Service  and.  cun<tequenlly.  affet:!  the  timely 
opening  of  Fedwire  for  the  next  business  day. 

"The  transacrtions  that  are  processed  late  in  the 
day  include  dis<:ounl  window  kmns  and  a  small 
percentage  of  payments  associated  with  check 
activity,  currency  and  coin  shipments,  and  other 
activity,  such  as  food  coupon  deposits.  Generally, 
the  dollar  amounts  and  volumes  associated  with 
these  transactions  are  not  significant. 


Reserve  continues  to  expect  depository 
institutions  to  manage  their  accounts 
according  to  the  daylight  overdraft 
posting  rules  set  forth  in  the  Board's 
payments  system  risk  policy.'" 

Federal  Resene  Intraday  Credit  and 
Fees.  Under  the  expanded  Fedwire 
operating  hours,  the  Reserve  Banks  will 
continue  to  provide  intraday  credit  to 
eligible  depository  institutions  on  the 
same  basis  as  they  do  today  according 
to  the  provisions  of  the  Board's 
payments  system  risk  policy.  While  the 
calculation  of  the  daylight  overdraft  fee 
will  be  adjusted  under  the  proposal  to 
reflect  the  expanded  Fedwire  operating 
hours,  the  fee  assessed  for  the  use  of 
intraday  credit  will  not  change  for  an 
overdraft  of  a  given  size  and  duration. ' ' 

Monetary  Control  and  Reserve 
Management  The  Board  believes  that 
an  expansion  of  Fedwire  operating 
hours  will  not  affect  the  current  process 
of  reserve  management  for  depository 
institutions.  Because  there  is  a  sufficient 
break  in  time  between  Fedwire 
operating  days  to  allow  for  measuring 
reserve  holdings,  monetary 
measurement  and  control  issues  do  not 
arise  for  the  Federal  Reserve. 

Proposed  Expanded  Fedwire  Hours 
Implementation  Timeframe.  If  the  Board 
were  to  adopt  a  9  p.m.  Fedwire  opening 
time,  depository  institutions  would  be 
given  the  opportunity  to  test  their 
systems  for  the  expanded  Fedwire  hours 
with  the  Reserve  Banks  beginning  in  the 
third  quarter  2003.  Full  implementation 
of  the  expanded  Fedwire  operating  day 
from  9  p.m.  to  6:30  p.m.  would  begin  in 
the  second  quarter  of  2004. 

I  i  I    Ki'ijucsl  !(ir  <  <]inmft!l 

I  he  Board  requests  comments  on  its 
proposal  to  expand  the  on-line  Fedwire 
operating  hours.  Specifically,  the  Board 
requests  comments  on  whether  the 
opening  time  for  Fedwire  should  be 
moved  to  9  p.m.  or  whether  a  different 
opening  time  would  be  preferable.  In 
addition,  the  Board  is  interested  in 
commenters'  views  regarding  the 


'"Depository  institutions  may  also  obtain  account 
information  using  Fedline's  web— based  Account 
Management  Information  (AMI)  application  or  by 
accessing  the  Federal  Reserve's  Integrated 
Accounting  System  (IAS).  Fedline  is  a  registered 
trademark  of  the  Federal  Reserve  Banks. 

"  While  the  effective  annual  rale  charged  on 
daylight  overdrafts  would  change  Emm  27  basis 
p«iints  under  an  Ift-hour  Fedwire  operating  day  to 
32.25  basis  points  under  a  21  S— hour  Fedwire 
operating  day.  the  annual  rate  charged  on  daylight 
overdrafts  would  remain  at  36  basis  points  This 
increase  in  the  effective  annual  rale  will  not  lead 
to  an  increase  in  fees  for  daylight  overdrafts  of  a 
given  size  and  duration  because  there  will  be  an 
offsetting  increase  in  the  number  of  minutes  used 
to  calculate  average  daylight  overdrafts.  An 
example  of  the  daylight  overdraft  fee  calculation  is 
available  at  http  //www  fnitrmlrnsenn-  gov/ 
paytnenlsystems/pif /overview. pdf. 


business,  market,  risk  management,  and 
operational  issues  that  should  be 
considered  in  evaluating  the  benefits 
and  drawbacks  of  a  9  p.m.  to  6:30  p.m, 
Fedwire  business  day.  For  example, 
what  are  the  business  needs  that  would 
warrant  an  earlier  Fedwire  opening 
time?  Would  the  availability  of 
provisional  rather  than  final  account 
balance  information  in  ABMS  for  the 
first  two  hours  of  the  expanded  Fedwire 
day  adversely  affect  the  risk 
management  of  depository  institutions 
that  choose  to  participate  during  the 
early  hours?  Should  the  Reserve  Banks 
continue  to  grant  significant  extensions 
to  the  Fedwire  closing  time  to  help 
mitigate  substantial  market  disruptions 
(such  as  those  granted  during  the  week 
of  September  1 1 ,  2001 )  even  if  they 
result  in  a  significant  delay  in  the 
Fedwire  opening  for  the  next  business 
day? 

IV.  Conip«'titi\t'  Inipait  .\ndl\sis 

All  operational  and  legal  changes 
considered  by  the  Board  that  have  a 
sub.stantial  effect  on  payments  system 
participants  are  subject  to  the 
competitive  impact  analysis  described 
in  the  March  1990  policy  statement 
"The  Federal  Reserve  in  the  Payments 
System."'^  Under  this  policy,  the  Board 
assesses  whether  the  proposed  change 
would  have  a  direct  and  material 
adverse  effect  on  the  ability  of  other 
service  providers  to  compete  effectively 
with  the  Reserve  Banks  in  providing 
similar  services,  due  to  differing  legal 
powers  or  constraints  or  due  to  a 
dominant  market  position  of  the  Federal 
Reserve  deriving  from  such  legal 
differences.  If  the  expansion  of  the  on- 
line Fedwire  operating  hours  creates 
such  an  effect,  the  Board  must  further 
evaluate  the  proposed  expansion  of 
hours  to  assess  whether  its  benefits  can 
be  retained  while  reducing  the 
restrictions  on  competition. 

The  Reserve  F*  nik.^  ir>-  !(!•■   'fiK 
providers  of  real   time  >;iu>.^  ^fttlfineiit 
of  funds  transfers  in  central  bank  money 
in  the  United  States  Th-   in.tui 
alternative  provider  .f  tumi--  ti.insfcr 
services  and  a  number  of  depository 
institutinn^  h.tv'  indirativ)  ?h;it  tho 


ex pan > 


if  ![,.'    (  .-.ivMi 


hours  wouli  m.ik' 


iii.Ti'i;i^ 


III  ■Nsitii"-  fi  >r  f  .ht'iii 


to  enhance  thf  tm^intv    >l  ttit  ir  1  .5. 
dollar  payment   lui  ^itriMincnt  services. 
As  a  result.  \\\f  t  xi,,ir.-..  ■■.',    if  i-.Miwir<' 
operating  lidur-  a  ";.;.)  .'n:?  i\.i\<-  i  ■iwi  i 
and  material  ad  ^  •  r  .  fff,^  t     i,  rht  ir 
ability  t-i  '-irnp.'!.'  ^■i\^■^  ti-,  .■!  V   rt  :!f!  tho 
Reserv  •   i     if 


'  Federal  Reserve  Regulatory  Service  7-145.2. 
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By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  December 
16, 2002 

(ennifer  |.  iutm.sun. 

Secretary  of  the  Board 

|FK  Doc.  02-.319.30  Filed  12-18-02;  8:45  am] 

BILLING  CODE  621&-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  tor  Disease  Control  and 
Prevention 

;60-Dav -03-22] 

Proposed  Data  Collections  Submitted 
tor  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 


Respondents 


of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
M.  Perr\'man  ,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Assessment  of 
Methemoglobin  Levels  in  Pregnancy — 
New— National  Center  for 
Environmental  Health  (NCEH).  Centers 
for  Disease  Control  and  Prevention 
(CDC), 

Backsrnund 

Methemoglobinemia  as  a  consequence 
of  ingestion  of  nitrate-contaminated 
water  has  been  well  established. 
Methemoglobinemia  is  an  acute  and 
potentially  fatal  illness,  the  severity  of 
which  depends  on  the  amount  of 
methemoglobin  (metHb)  formed. 
Subclinical  increases  in  metHb  levels 
can  occur  in  people  exposed  to  low 
levels  of  nitrate  in  drinking  water; 


however,  metHb  levels  in  such  people 
have  not  been  well  characterized. 
Furthermore,  ven,"  little  is  known  about 
metHb  levels  in  pregnant  women, 
including  whether  drinking  low  levels 
of  nitrate  (below  the  maximum 
allowable  contaminant  level  of  10  mg/ 
L)  affects  blood  metHb  levels  in 
pregnant  women  or  their  fetuses.  We 
propose  to  study  330  pregnant  women 
who  consume  water  from  public  and 
private  wells.  We  plan  to  follow  them 
from  their  first  prenatal  visit  until  2 
weeks  after  deliver\',  when  we  will  also 
measure  metHb  levels  in  their  newborn 
infants.  The  study  objectives  are  to  (1) 
measure  metHb  levels  throughout 
pregnancy  and  evaluate  how  metHb 
levels  change  during  and  just  after 
pregnancy;  (2)  measure  metHb  levels 
within  a  population  of  women  and  their 
newborn  infants  who  are  served  by 
either  public  or  private  water  supplies 
and  are  exposed  to  a  range  of  nitrate 
levels  primarily  below  the  maximum 
contaminant  level  for  public  water 
supplies;  (3)  provide  additional  medical 
care,  education,  and  advice  to  women 
whose  metHb  levels  are  elevated  (above 
5%  of  the  total  hemoglobin);  and  (4)  to 
provide  education  and  advice  to  women 
whose  water  supplies  have  elevated 
nitrate  levels  with  regard  to  the 
potential  hazards  of  infant 
methemoglobinemia.  There  is  no  cost  to 
respondents. 


Number  of  re- 
spondents 


Number  of  re- 
sponses/re- 
spondent 


Recruiting    

Personal  Interview  

Biological  Specimen  Collection: 

Mother 

Infant 

Total  


428 
330 

330 
330 


Average  bur- 
den/response 
(in  hours) 


Total  burden 
(in  hours) 


15/60, 
1 

AS/60 
2/60 


107 
330 

1485 
11 

1933 


Dated:  December  12.  2002. 
\,mcy  E.  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
|FR  D()(    02-.31927  Filed  12-18-02;  8:45  am] 

BILLII«G  CODE  4163-1»-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  tor  Disease  Control  and 
Prevention 

[60-Day-03-23] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 


request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 


'<»() 


I  r,\> 


Kf'istii 


Thund. 


iid 


or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor.  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road. 
MS-D24.  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Prnpostid  Project  Minimum  Data 
Elements  (MDEs)/Svstem  for  Technical 
Assistance  Reporting  (STAR)  for  the 
National  Breast  and  Cervical  (lancer 
Early  Detection  Program  (NBCC:EDP) 
OMB  No.  0920-0571— Extension- 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP).  Centers  for  Disease  Control 
and  Prevention  (CDC). 

Background 

The  NBCCEDP  was  established  in 
response  to  the  Congressional  Breast 
and  Cervical  Cancer  Mortality 
Prevention  Act  of  1990.  This  act 
mandates  a  program  that  will  provide 
early  detection  of  breast  and  c«;rvical 
cancer  screening  services  for  under- 
served  women. 

CDC;  proposes  to  aggregate  breast  and 
cervical  cancer  screening,  diagnostic 
and  treatment  data  from  NBCCEDP 
grantees  at  the  stale,  territory  and  tribal 


level.  These  aggregated  data  will 
invjlude  demographic  information  about 
women  served  through  funded 
programs.  The  proposed  data  collection 
will  also  include  infrastructure  data 
about  grantee  management,  public 
education  and  outreach,  professional 
education,  and  service  delivery. 

Breast  cancer  is  a  leading  cause  of 
cancer-related  death  among  American 
women  The  American  Cancer  Society 
estimates  that  203.500  new  cases  will  be 
diagnosed  among  women  in  2002.  and 
39.600  women  will  die  of  this  disease. 
Mammography  is  extremely  valuable  as 
an  early  detection  tool  because  it  can 
detect  breast  cancer  well  before  the 
woman  can  feel  the  lump,  when  it  is 
still  in  an  early  and  more  treatable  stage. 
Women  older  than  age  40  that  receive 
annual  mammography  screening  reduce 
their  probability  of  breast  cancer 
mortality  and  increase  their  treatment 
options. 

Although  early  detection  efforts  have 
greatly  decreased  the  incidence  of 
invasive  cervical  cancer  during  the  last 
four  decades,  an  estimated  13.000  new 
cases  will  be  diagnosed  in  2002  and 
4.100  women  will  die  of  this  disease. 
Papanicolaou  (Pap)  tests  effectively 


detect  precancerous  lesions  in  addition 
to  invasive  cervical  cancer.  The 
detection  and  treatment  of  precancerous 
lesions  can  prevent  nearly  all  cervical 
cancer-related  deaths. 

Because  breast  and  cervical  cancer 
screening,  diagnostic  and  treatment  data 
are  already  collected  and  aggregated  at 
the  state,  territory  and  tribal  level,  the 
additional  burden  on  the  grantees  will 
be  small   Implementation  of  this 
program  will  rtH^uire  grantees  to  report 
a  minimum  data  set  (MDE)  on  screening 
and  follow-up  activities  electronically  to 
the  CDC]  on  a  semi-annual  basis.  The 
program  will  require  grantees  to  report 
infrastructure  data  (STAR)  to  the  CDC 
annually  using  a  web-based  system. 
Information  collected  will  be  used  to 
obtain  more  complete  breast  and 
cervical  cancer  data,  promote  public 
education  of  cancer  incidence  and  risk, 
improve  the  availability  of  screening 
and  diagnostic  services  for  under-served 
women,  ensure  the  quality  of  services 
provided  to  women,  and  develop 
outreach  strategies  for  women  that  are 
never  or  rarely  screened  for  breast  and 
cervical  cancer.  Data  collection  will 
continue  for  the  next  three  years.  There 
are  no  costs  to  respondents. 


Reports 


Numtier  of  re- 
spondents * 


Numt)er  of  re- 
sponses/re- 
spondent 


Average  bur- 
den/response 
(in  fKMjrs) 


Total  burden 
(in  hours) 


'Infrastructure  Report  (STAR)  

'  Screening  and  Follow-up  (MDE)  

Total  

*  Respondents  include  State,  terntonal  and  tnbal  grantees. 


71 
71 


2S 

4 


1,775 
568 


2.343 


UrtlKtl:  Dm  emb«T  12.  2002. 
Nancy  E.  Cheal, 

.■\(  /ifi^  Associalv  Pircrlur  for  Policy.  Plannin){ 
iind  Evalmilion.  Centers  for  Disease  Control 
anti  Prevention. 
IKK  D<k;.  02-,M928  Filiid  12-18-02:  8:4.'>  Hm| 

BILLING  CODE  4163-ta-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Centers  'o 

Prpvpntii)f 


Disease  Controi  and 


[30DAY-11-03] 

Agency  Fornu, 
Reductiori  Ac; ! 


Undercjoing  Paperwork 
R»' V  iev% 


The  tJenters  tor  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 


requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  (IDC.  Desk  Officer.  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235. 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Reader  Evaluations 
of  Public  Health  Assessments  and  Other 
Products  (OMB  No.  0923-0016)— 
Reinstatement  with  change — The 
Agency  for  Toxic  Substances  and 
Disea.se  Registry-  (ATSDR)  is  mandated 
pursuant  to  the  1980  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  (CERCLA)  and  its  1986 
Amendments,  The  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  to  perform  health  assessments 
for  each  facility  on  the  National 
Priorities  List  and  for  releases  or 
facilities  where  individuals  have  been 
exposed  to  a  hazardous  substance.  In 
addition.  ATSDR  provides  consultations 
on  health  issues  relating  to  exposure  to 


hazardous  or  toxic  substances  to 
officials  at  the  Environmental  Protection 
Agency  (EPA),  and  state  and  local 
government.  The  principal  audiences 
for  these  products  are  health 
professionals  at  the  federal,  state,  and 
local  levels,  staff  in  public  libraries  and 
repositories,  interested  private  sector 
organizations  and  groups,  and  members 
of  the  public. 

In  order  to  make  ATSDR  products 
such  as  health  assessments, 
consultations,  exposure  investigations, 
and  fact  sheets  timely  and  relevant. 
ATSDR  staff  developed  a  survev 
questionnaire  (OMB  No.  0923-0016)  to 
get  readers'  opinions  and  evaluations. 
The  survey  will  be  inserted  and  mailed 
in  each  public  health  assessment.  In 
addition,  electronic  surveys  will  be  sent 
to  clients  and  partners  requesting 
ATSDR  health  consultations  and 
exposure  investigations  within  1  month 
following  delivery  of  product  or  ser\'ice. 
The  survey  collects  information  on  (a) 
Affiliation  of  users,  (b)  timeliness  and 
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effectiveness  of  these  products,  and  (c) 
practical  utility  of  these  products. 

The  reader  evaluation  surveys  provide 
important  feedback  that  enables  ATSDR 
staff  to  maintain  the  utility,  integrity 


and  standards  of  its  products.  Gathering 
client  feedback  ensures  that  appropriate 
information  is  included  in  these 
documents  and  assists  in  maintaining 
medical  and  scientific  usefulness.  The 


information  will  be  used  to  maintain 
customer  satisfaction  with  these 
products.  There  is  no  cost  to 
respondents. 


Respondents 


Community  member  reviewing  public  health  assessments  

Environmental  regulatory  official  requesting  health  consultations 

Community  member  requesting  health  consultations.    

Community  member  reviewing  put))ic  health  fact  sheets 

Total 


Numt}er  of 
respondents 


Responses/ 
respondent 


Average 
burden/re- 
sponse (in 

hours) 


130 

210 

50 

750 


15/60 
15/60 
15/60 
15/60 


Total  bur- 
den (in 
hours) 


32.5 

525 

12.5 

187.5 


285 


Dated:  November  27.  2002. 
Nancy  E.  (  In  .il 

Acting  Asiuviott^  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
[f.-R  fv.,    f)2-TiQ2fi  Filed  12-18-02:  8:45  ami 

BILLING  CODt  4-63    '8   P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier   CMS-10078] 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB) 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  fop  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  anv 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
[iitfurmance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 


collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506tc)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collectinn  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB  s  regulations  at  5  CFR  part 
1320.  This  is  necessary  to  ensure 
compliance  with  the  Trade  Act  of  2002. 
We  cannot  reasonably  comply  with  the 
normal  clearance  procedures  because  of 
an  unanticipated  event  and  public 
harm 

President  Bush  signed  into  law  on 
August  6,  2002,  the  Trade  Act  of  2002. 
Additionally,  the  law  provided  funding 
of  $20  million  in  Fiscal  Year  (FY)  2003 
for  seed  grants  to  states  to  create  high 
risk  insurance  pools  and  $80  million 
($40  million  in  FY  2003  and  $40  million 
in  FY  2004)  for  matching  grants  to  states 
for  the  operation  of  existing  high  risk 
pools.  The  provision  in  the  legislation 
about  high  risk  pools  was  unanticipated. 
(High  risk  pools  are  a  mechanism  for 
states  to  provide  health  coverage  to 
individuals  who  cannot  obtain  health 
insurance  in  the  private  market  because 
of  a  history  of  illnesses.) 

In  addition,  public  harm  will  result  if 
funding  to  the  states  is  delayed  in  any 
manner.  The  purpose  of  the  grant 
program  is  to  provide  money  to  the 
slates  to  expand  the  coverage  in  the  high 
risk  pools  to  make  it  available  to  more 
individuals  .\n\  delay  in  the  funding, 
therefore,  would  result  in  a  delay  in 
individuals  obtaining  health  care  for 
their  illnesses.  Because  of  this,  the  Bush 
Administration  has  instructed  that  this 
program  to  be  enacted  as  quickiv  as 
possible. 

CMS  is  requeslmg  UMB  re\  ie\N  and 
approval  of  this  collection  by  January  3, 
2003.  with  a  180-day  approval  period. 
Written  comments  and 


recommendations  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  by  Januar\'  2.  2003. 
During  this  180-day  period,  we  vdll 
publish  a  separate  Federal  Register 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Collection 
Request:  New  collection:  Title  of 
Information  Collection:  Matching  Grants 
to  States  for  the  Operation  of  High  Risk 
Pools;  Form  No.:  CMS-10078  (OMB# 
0938-XXXX);  Use:  HHS/CMS  is 
requiring  this  information  as  a  condition 
of  eligibility  for  grants  that  were 
authorized  in  the  Trade  Act  of  2002 
(Pub.  L.  107-210).  The  information  is 
necessary  to  determine  if  a  state 
applicant  meets  the  necessary  eligibility 
criteria  for  a  grant  as  required  by  the 
law.  The  respondents  will  be  states  that 
have  a  high  risk  pool  as  defined  in 
section  2744(c)(2)  of  the  Public  Health 
Service  Act.  The  grants  will  provide 
matching  funds  to  states  that  incur 
losses  in  the  operation  of  high  risk 
pools.  High  risk  pools  are  set  up  by 
states  to  provide  heatlh  insurance  to 
individuals  that  cannot  obtain  health 
insurance  in  the  private  market  because 
of  a  history  of  illness;  Frequency:  On 
occasion;  Affected  Public:  State,  local, 
or  tribal  government;  Number  of 
Respondents:  20;  Total  Annual 
Responses:  20;  Totay  Annual  Hours: 
800. 

We  have  submitted  a  copy  of  this 
notice  to  OMB  for  its  review  of  these 
information  collections  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  Site 
address  at  http://cms.hhs.gov/ 
regulations/ pra/ default. asp  or  E-mail 
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your  request,  including  your  address, 
phono  luimbur.  OMB  number,  and  CMS 
(locunitMit  identifier,  to 
Papcrworkflhcla  i^ov.  or  rail  the  Reports 
Clearance  Office  on  (410)  7H6-132H. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
oth(;r  aspect  of  th»!se  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  antl/or  faxed  to  the  designees 
referenced  below,  by  December  30. 
2002. 

Clenlers  for  Mcdican?  and  Medicaid 
Services,  Office  of  Strategic 
Operations  and  Regulatory  Affairs. 
Division  of  Regulations  Development 
and  Is.suances.  Room  CS- 16-03.  7S00 
Sec:uritv  Bouli^vard.  Baltimore.  MD 
21244-1850.  Fax  Number:  (410)  78H- 
3064.  Attn:  )ulie  Brown, 
and. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Room  1023.'i.  New  Executive 
Office  Building,  Washington.  DC 
20503.  Fax  Number:  (202)  395-6974 
or  (202)  395-5167.  Attn:  Brenda 
Aguilar.  CMS  Desk  Officer. 

Ualod:  DecHtiiber  lU.  21)02. 
|nhn  P.  Burke.  III. 

CMS Hii>i)rt-<  Cli'amnrraffiii'r.  CMS.  Offirr 
oflnfonmition  .S'rn/re.s.  St^rtirilyand 
,S7f(;i(/(jn/v  Croup.  Division  of  CMS  Eiilerprisf 
Sldiiilords. 
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DEPARTMFNT  OF  HEALTH  AND 
-   iMAN  sf  RVICES 

Food   11(1  Drug  Administration 
[Docket  No.  02N-0496] 
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1   itlon  Collection 


Ac  tvities    Pr    posed  Collection 

CorTinieri!  fA"ouost  Aluminum  in  Large 
K-ci  Sm/in  Vf'iu'ii>'  f'  Kcni^Tals  Used  in 
Tctai  P  K»'ii?t>r  !    N  itrition 

AGENi-t;  1  iim(1  ana  urug  Administration. 
HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  bv  the  agencv.  Under  the 
F'aperwork  Reduction  Act  of  1995  <lhe 
PRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 


information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  labeling  requirements  for  aluminum 
content  in  large  volume  parenterals 
(LVPs),  small  volume  parentt^rals 
(SVPs).  and  pharmacy  bulk  packages 
(PBPs)  used  in  total  parental  nutrition 
(TPN). 

DATES:  Submifwritlen  or  electronic 
comments  on  the  collection  of 
information  bv  February  18.  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  hltp:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
informatif)n  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  fjix  iiment 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson.  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRy\  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
■'Collection  of  information"  is  defined 
in  44  use.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  partv. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-dav  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
inc:luding  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information.  FDA  invites 
comments  on:  (1 )  Whether  the  proposed 
collection  of  information  is  net:essarv 
for  the  proper  performance  of  FDA  s 
functions,  including  whether  the 
information  will  have  practical  utilitv: 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utilitv. 
and  claritv  of  the  information  to  be 


collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  iricluding  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
infnrm:iti(in  tp(  hnllIfli:\■ 
.\  i  u  m  i  p.  u  m  in  I  .i !  '.:(■  .111(1  siii.i ! i  'v . il iMiie 

I'  I !  I  !ilr  ;  ,1  is  i    s.-cl   III    1  I  i|,i  I   I', II  cr.lii  ,,  I 
\i!tr  itiMi,       .j  I   «    I  K   Jill     l^.J  (OMh 

(  .■nirni  Niirnlur  ii'dn  (1439) — Extension 

FDA  IS  requesting  OMB  approval 
under  the  PRA  for  the  labeling 
requirements  for  aluminum  content  in 
LVPs.  SVPs,  and  PBPs  u.sed  in  TPN.  As 
explained  in  the  final  rule  on  aluminimi 
content  labeling  requirements  published 
in  the  Federal  Register  of  |anuarv  26. 
2000  (65  FR  4103).  aluminum  ccmtent  in 
parenteral  drug  products  could  result  in 
a  toxic  accumulation  of  aluminiun  in 
the  tissues  of  individuals  rec:eiving  TPN 
therapy.  Re.search  indicates  that 
neonates  and  patient  populations  with 
impaired  kidney  function  may  be  at 
high  risk  of  exposure  to  unsafe  amounts 
of  aluminum.  Studies  show  that 
aluminum  may  accumulate  in  the  bono, 
urine,  and  plasma  of  infants  receiving 
TPN.  Many  drug  products  used 
routinely  in  parenteral  therapv  mav 
contain  levels  of  aluminum  sufficiently 
high  to  cause  clinical  manifestations. 
Generally,  when  medication  and 
nutrition  are  administered  orally,  the 
gastrointestinal  tract  acts  as  an  efficient 
barrier  to  the  absorption  of  aluminum, 
and  relatively  little  ingested  aluminum 
actually  reaches  bodv  tissues.  However, 
parenterally  administered  drug  products 
containing  aluminum  bypass  the  ' 

protective  mechanism  of  the 
gastrointestinal  trac:t  and  aluminum 
circulates  and  is  deposited  in  human 
tissues. 

Aluminum  toxicity  is  difficult  to 
identify'  in  infants  because  few  reliable 
techniques  are  available  to  evaluate 
bone  metabolism  in  premature  infants. 
Techniques  used  to  evaluate  the  effects 
of  aluminum  on  bone  in  adults  cannot 
be  used  in  premature  infants.  Although 
aluminum  toxicity  is  not  commonly 
detected  clinically,  it  can  be  serious  in 
selected  patient  populations,  such  as 
neonates,  and  mav  be  more  common 
than  is  recognized. 

FDA  amended  its  regulations  to  add 
labeling  requirements  for  aluminum 
content  in  LVPs.  SVPs,  and  PBPs  used 
in  TPN.  FDA  specified  an  upper  limit  of 
aluminum  permitted  in  LVPs  and 
required  applicants  to  submit  to  FDA 
validated  assay  methods  for  determining 
aluminum  content  in  parenteral  drug 
products.  The  agency  added  these 
requirements  because  of  e\idence 
linking  the  use  of  parenteral  drug 
products  containing  aluminum  to 
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morbidity  and  mortality  among  patients 
on  TPN  therapy,  especially  among 
premature  neonates  and  patients  with 
impaired  kidney  function. 

The  information  collection  reporting 
requirements  resulting  from  this 
rulemaking  are  as  follows: 

21  CFR  201.323(b)— Requires  that  the 
package  insert  of  all  LVPs  used  in  TPN 
therapy  state  that  the  drug  product 
contains  no  more  than  25  micrograms 
per  liter  (ng/L).  This  information  must 
be  contained  in  the  "Precautions" 
section  of  the  labeling  of  all  LVPs  used 
in  TPN  therapy. 

21  CFR  201.323(c)— Requires  that  the 
maximum  level  of  aluminum  present  at 
expiry  be  stated  on  the  immediate 
container  label  of  all  SVP  drug  products 
and  PBPs  used  in  the  preparation  of 
TPN  solutions.  The  aluminum  content 
must  be  stated  as  prescribed  in  the 
regulation.  The  immediate  container 
label  of  all  SVP  drug  products  and  PBPs 
that  are  lyophilized  powders  used  in  the 
preparation  of  TPN  solutions  must 


contain  the  statement  prescribed  in  the 
regulation. 

21  CFR  201.323(d)— Requires  that  the 
package  insert  for  all  LVPs.  SVPs.  and 
PBPs  used  in  TPN  contain  a  warning 
statement,  prescribed  in  the  regulation, 
intended  for  patients  with  impaired 
kidney  function  and  for  neonates 
receiving  TPN  therapy.  This  information 
must  be  contained  in  the  "Warnings" 
section  of  the  labeling. 

21  CFR  201.323(e)— Requires  that 
applicants  and  manufacturers  must  use 
validated  assay  methods  to  determine 
the  aluminum  content  in  parenteral 
drug  products.  The  assay  methods  must 
comply  with  current  good 
manufacturing  practice  requirements. 
.\pplicants  must  submit  to  FDA  both 
validation  of  the  method  used  and 
release  data  for  several  batches. 
Manufacturers  of  parenteral  drug 
products  not  subject  to  an  approved 
application  must  make  assay 
methodology  available  to  FDA  during 
inspections  Holders  of  pendinc 


applications  must  submit  an 
amendment  to  the  application. 

Compliance  with  the  information 
collection  burdens  under  §  201.323(b), 
(c),  and  (d)  (21  CFR  201.323(b),  (c),  and 
(d))  consists  of  submitting  application 
supplements  to  FDA  containing  the 
revised  labeling  for  each  product.  Based 
on  data  concerning  the  number  of 
applications  for  LVPs,  SVPs,  and  PBPs 
used  in  TPN  received  by  the  agency. 
FDA  estimates  that  the  labeling  for 
approximately  200  products  will  be 
changed  under  §  201.3230)).  (c),  and  (d). 
FDA  estimates  that  it  will  take 
approximately  14  hours  to  prepare  and 
submit  to  FDA  each  labeling  change. 
FDA  estimates  that  approximately  65 
respondents  will  each  submit  one 
validated  assay  method  annually  under 
§  201.323(e).  FDA  estimates  that  it  will 
take  approximately  14  hours  to  prepare 
and  submit  to  FDA  each  validated  assay. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden^ 


21  CFR  Sectiwi 


201.323(b).  (c).(d) 
201.323(e) 


No.  of 

Respondents 


Annual 

FrequerKy  per 

Response 


200 
65 


Total  Annual 
Responses 


200 
65 


Hours  per 
Response 


Total  Hours 


14 
14 


Total 


2,800 
910 


3,710 


'  Ttiere  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  December  13.  2002. 
Margaret  M.  Dotzel, 
Assistant  Commissioner  for  Policy. 
|FR  Doc.  02-31995  Filed  12-18-02;  8:45  am] 

BrLLlNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Tentative 
Schiedule  of  Meetings  for  2003 

AGENCY:  Food  and  Drug  Administration. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
tentative  schedule  of  forthcoming 
meetings  of  its  public  advisory 
committees  for  2003.  During  1991.  at  the 
request  of  the  Commissioner  of  Food 
and  Drugs  (the  Commissioner),  the 
Institute  of  Medicine  (the  lOM) 


conducted  a  study  of  the  use  of  FDA's 
advisory  committees.  In  its  final  report, 
one  of  the  lOM's  recommendations  was 
for  the  agency  to  publish  an  annual 
tentative  schedule  of  its  meetings  in  the 
Federal  Register  This  publication 
implt'iTUMit^  till-  lOM's  rerommendation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theresa  Green,  Advisory  Committee 
(Oversight  and  Management  Staff  (HF- 
4).  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
:i01-827-122n 

SUPPLEMENTARY  INFORMATION:  The  lOM, 
at  the  request  of  the  Commissioner, 
undertook  a  study  of  the  use  of  FDA's 
advisory  committees.  In  its  final  report 
in  1992,  one  of  the  lOM's 
recommendations  was  for  FDA  to  adopt 
a  policy  of  publishing  an  advance  yearly 
schedule  of  its  upcoming  public 
advi'-n.rv  f-fimmittee  meetings  in  the 
Federal  Reeister;  FDA  has  implemented 
this  recommendation.  The  annual 
publication  of  tentatively  scheduled 


advisory  committee  meetings  will 
provide  both  advisory  committee 
members  and  the  public  with  the 
opportunity,  in  advance,  to  schedule 
attendance  at  FDA's  upcoming  advisory 
committee  meetings.  Because  the 
schedule  is  tentative,  amendments  to 
this  notice  will  not  be  published  in  the 
Federal  Rpyister.  However,  changes  to 
the  si^iieuuit  ymU  be  posted  on  the  FDA 
advisory  committees'  Internet  site 
located  at  http://www.fda.gov/oc/ 
advisory/default.htm.  The  FD.^  will 
continue  to  publish  a  Fedt  Jdi  Ki  tister 
notice  15  days  in  advance  oi  eacn 
upcoming  advisory  committee  meeting, 
to  announce  the  meeting  (21  CFR  14.20). 

"The  following  list  announces  FDA's 
tentatively  scheduled  advisory 
committee  meetings  for  2003.  You  may 
also  obtain  up-to-date  meeting 
information  by  calling  the  Advisory 
Committee  Information  Line.  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area): 


't  I 
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Decenib''!    I't    '?(» 


Committee  Name 

:   Advisory  Committee 
Dates  of  Meetings           5-Digit  Information 
;           Line  Code 

OFFICE  OF  THE  COMMISSIONER 

Science  Board  to  the  Food  and  Drug  Administration 

April  9.  November  6     • 

12603 

CENTER  FOR  BIOLOGICS  EVALUATION  AND  RESEARCH 

Allergenic  Products  Advisory  Committee                                                                                        1  Apnl  8.  November  18 

12388 

Biological  Response  Modifiers  Advisory  Committee 

February  27-28.  June 
9-10.  October  9-10 

12389 

Blood  Products  Advisory  Committee 

March  13-14,  June 
19-20.  Septemt)er 
18-19.  December 
11-12 

19516 

Transmissible  Spongiform  Encephalopathies  Advisory  Committee 

Febaiary  20-21   July 
17-18.  October  30- 
31 

12932 

Vaccines  and  Related  Biological  Products  Advisory  Committee 

February  20-21,  May 
&.9,  September  22- 
23.  November  19- 
20 

12391 

CENTER  FOR  DRUG  EVALUATION  AND  RESEARCH 

Advisory  Committee  lor  Pharmaceutical  Science 

February  12-13. 
March  12-13.  Sep- 
temljer  1 7.  October 
21-23 

12539 

Advisory  Committee  for  Reproductive  Health  Drugs 

March  24-25.  August 
18-19,  November 
13-14 

12537 

Anesthetic  and  Life  Support  Drugs  Advisory  Committee 

June  26-27,  Decem- 
ber 11-12 

12529 

Anti-Infective  Drugs  Advisory  Committee 

January  8-9,  March  4- 
5.  June  10-11.  Oc- 
tober 15-16 

12530 

Antiviral  Drugs  Advisory  Committee 

Apnl  29-30.  Sep- 
tember 19 

12531 

Arthritis  Advisory  Committee 

January  30-31.  Sep- 
tember 5 

12532 

Cardiovascular  and  Renal  Drugs  Advisory  Committee 

January  6-7,  May  29- 
30,  September  IS- 
IS. December  11- 
12 

12533 

Dermatologic  and  Ophthalmic  Drugs  Advisory  Committee 

March  6-7,  April!  5- 
16.  July  17-18,  Sep- 
temt>er  10-11 

12534 

Drug  Safety  and  Risk  Management  Advisory  Committee 

April  24-25.  Sep- 
tember 18-19 

12535 

Endocrinologic  and  Metabolic  Drugs  Advisory  Committee 

January  13-15.  June 
12-13.  September 
11-12 

12536 

Gastrointestinal  Drugs  Advisory  Comminee 

July  17 

12538 

Nonprescription  Drugs  Advisory  Committee 

March  6-7  June  13- 
14.  September  16- 
17 

12541 
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Committee  Name 


Oncologic  Drugs  Advisory  Committee 


Penpheral  and  Central  Nervous  System  Drugs  Advisory  Committee 


Psychopharmacologic  Drugs  Advisory  Committee 


Pulmonary-Allergy  Drugs  Advisory  Committee 


CENTER  FOR  FOOD  SAFETY  AND  APPLIED  NUTRITION 
Food  Advisory  Committee 


Biotechnology  Sub-Committee 


Dietary  Supplements  Sub-Committee 


Contaminants  and  Natural  Toxicants  Sub-Committee 


Nutrition  Sub-Committee 


Food  Additives  Sub-Committee 

CENTER  FOR  DEVICES  AND  RADIOLOGICAL  HEALTH 


Device  Good  Manufacturing  Practice  Advisory  Committee 


Medical  Devices  Advisory  Committee: 


Anesthesiology  and  Respiratory  Therapy  Devices  Panel 


Circulatory  System  Devices  Panel 


Clinical  Cherriistry  and  Clinical  Toxicology  Devices  Panel 


Dental  Products  Panel 


Ear,  Nose,  and  Throat  Devices  Panel 


Gastroenterology  and  Urology  Devices  Panel 


General  and  Plastic  Surgery  Devices  Panel 


General  Hospital  and  Personal  Use  Devices  Panel 


Advisory  Committee 
Dates  of  Meetings      I     5-Digit  Information 

Line  Code 


March  3-4,  March  12- 
13,  June  10-11 


July  18 


Febmary  27-28.  Sep- 
temtjer  4-5 


May  15-16,  November 
6-7 


Febmary  24-26,  Au- 
gust 18-20 


March  24-25,  October 
15-16 


March  27-28,  Sep- 
tember 22-23 


March  6-7,  September 
4-5 


April  28-29,  Novemtjer 
3-4 


June  19-20 


No  meetings  planned 


March  27-28,  May  7- 
8,  September  4-5, 
November  10-11 


February  21-22,  April 
24-25.  June  26-27, 
August  28-29,  Octo- 
ber 23-24,  Decem- 
ber 11-12 


February  10-11.  May 
19,  September  8-9, 
Decemljer  11-12 


February  13-14.  May 
22-23,  August  7-6, 
October  9-10 


April  8-9.  June  2-3, 
August  4-5.  Octot>er 
9-10.  Decemt)er  4- 
5 


January  17,  April  4, 
July  25.  October  t7 


Febmary  27-28,  April 
10-11,  July  23-24. 
October  23-24 


February  27-28,  May 
15-16.  August  18- 
19,  November  20- 
21 


12542 


12543 


12544 


12545 


10564 


10564 


10564 


10564 


10564 


10564 


12398 


12624 


12625 


12514 


12518 


12522 


12523 


12519 


12520 


■;'•)(■. 


Vrdrrn!    Rpcistpr  "'    '     ' 


n. 
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Committee  Name 

1   Advisory  Committee 
Dates  of  Meetings           5-Digit  Information 

Line  Code 

1 

Hematology  and  Pathology  Devices  Panel 

March  14.  June  20. 
October  3 

12515 

•     Immunology  Devices  Panel 

March  17-18.  June  9- 
10.  September  15- 
16 

12516 

Medical  Devices  Dispute  Resolution  Panel 

No  meetings  planned 

10232 

Microbiology  Devices  Panel 

March  27-28,  May  5- 
6,  August  7-8.  Octo- 
ber 16-17 

12517 

Molecular  and  Clinical  Genetics  Panel 

April  24-25.  July  17- 
18,  November  13- 
14 

10231 

Neurological  Devices  Panel 

March  6-7.  June  23- 
24.  September  IS- 
IS, December  8-9 

12513 

Obstetrics  and  Gynecology  Devices  Panel 

March  3-4.  June  9-10, 
September  8-9.  No- 
vember 3—4 

12524 

Ophthalmic  Devices  Panel 

March  13-14,  May  22- 
23.  July  10-11    Sep- 
tember 11-12,  No- 
vember fr-7 

12396 

Orthopaedic  and  Rehabilitation  Devices  Panel 

February  20-21.  May 
-  29-30.  August  27- 

28.  November  20- 

21 

12521 

Radiological  Devices  Panel 

February  4.  May  20. 
August  12,  Novem- 
ber 18 

12526 

National  Mammography  Quality  Assurance  Advisory  Committee 

Apnl  7-8.  Septemt)er 
8-9 

12397 

Technical  Electronic  Product  Radiation  Safety  Standards  Conwnittee 

June  18 

12399 

CENTFR  POR  VFTFRINAMY  MFniCiNP 

Veterinary  Medicine  Advisory  Committee 

May  15.  September  15 

12548 

NATIONAL    CFNTSH  i'r.R  TO  XICOl  f)GiC  Al    RfsFARCH 

Advisory  Committee  on  Special  Studies  Relatir>g  to  ttie  PossiWe  Long-Term  Health  Ettects  of 
Phenoxy  Herbicides  and  Contaminants 

FetKuary  10-13,  June 
23-25 

12560 

Science  Advisory  Board  to  the  National  Center  for  ToxicotogKal  Research 

June  3-5 

12559 

Dated:  December  12.  2002. 

Williain  K.  Hubbani. 

Associate  Commissioner  for  Policy  and 
Planning 

IFR  Doc.  02-.11994  Filed  12-1&-02;  8:45  ami 

BILUMG  COOE  4iao-0t-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

FocxJ  and  Drug  Administration 

i><-x;kpt  No   02P   01  ^'^ 

Determination  That  PHENERGAN 
( Promethazine  Hydrochloride  Injection 
USP)  25  Milligrams/Villilrter.  10 
Milliliters,  Was  Not  Withdrawn  From 
Sale  for  Reasons  of  Safety  or 
Effectiveness 

AGENCY:  Food  and  Drug  Administration. 

HHS. 


ACTION   \'otice. 


rMUtAAP.y.  The  Food  and  EhTjg 
Administration  (FDA)  ha.s   !•  t.  rnuin  .j 
that  PHENERGAN  (prom.  !'ut.'  :i. 
hydrochloride  (HCI)  111  HI 'I    .1  i  'i' 
milligrams  (nii;    :i.illiii!.-r    in;      lunii 
was  not  wilhdr  f^w  tr^  :;,    ..tif  fnr  rc<i.suli.s 
of  safety  or  eff' «  ',  .i m  .n    i  ri- 
determin  r;    ;    v\ : i,  til    v\  f  1 1  \  to 
approve  abbfr\  i,i(.-<!  :,rw  Am' 
applications  (,\M  i  A-    !>  a  \d'':\, >■'>,. i/::,<- 
HCl  injection  USP  25  mg/mL.  10  mL. 


FrdiTdl   Kesistpr    \' 


n-    \n 
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FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Mueller.  Center  for  Drug 
Evaluation  and  Research  (HFT)-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  In  1984, 
C^ongress  enacted  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  (the  1984  amendments),  which 
authorized  the  approval  of  duplicate 
versions  of  drug  products  approved 
under  an  ANDA  procedure.  ANDA 
sponsors  must,  with  certain  exceptions, 
show  that  the  drug  for  which  they  are 
seeking  approval  contains  the  same 
active  ingredient  in  the  same  strength 
and  dosage  form  as  the  "listed  drug." 
which  is  a  version  of  the  drug  that  was 
previously  approved  under  a  new  drug 
application  (NDA).  Sponsors  of  ANDAs 
do  not  have  to  repeat  the  extensive 
clinical  testing  otherwise  necessary  to 
gain  approval  of  an  NDA.  The  only 
clinical  data  required  in  an  ANDA  are 
data  to  show  that  the  drug  that  is  the 
subject  of  the  ANDA  is  bioequivalent  to 
the  listed  drug. 

The  1984  amendments  include  what 
is  now  section  505(j)(7)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
355(j)(7)).  which  requires  FDA  to 
publish  a  list  of  all  approved  drugs. 
FDA  publishes  this  list  as  part  of  the 
"Approved  Drug  Products  With 
Therapeutic  Equivalence  Evaluations." 
which  is  generally  known  as  the 
"Orange  Book."  Under  FDA  regulations, 
drugs  are  withdrawn  from  the  list  if  the 
agency  withdraws  or  suspends  approval 
of  the  drug's  NDA  or  ANDA  for  reasons 
of  safety  or  effectiveness  or  if  FDA 
determines  that  the  listed  drug  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  (21  CFR  314.162). 

Under  §  314.161(a)(1)  (21  CFR 
314.161(a)(1)),  the  agency  must 
determine  whether  a  listed  drug  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  before  an  ANDA 
that  refers  to  that  listed  drug  may  be 
approved.  FDA  may  not  approve  an 
ANDA  that  does  not  refer  to  a  listed 
drug. 

PHENERGAN  (promethazine  HCl 
injection  USP)  25  mg/mL,  10  mL,  is  the 
subject  of  approved  NDA  08-857  held 
by  Wveth  Pharmaceuticals,  a  division  of 
Wveth.  PHENERGAN  (promethazine 
HCl  injection  USP)  25  mg/mL,  10  mL. 
is  indicated  for  certain  types  of  allergic 
reactions  and  sedation.  In  a  citizen 
petition  dated  March  25.  2002  (Docket 
No.  02P-O127).  submitted  under 
§  314.161  and  21  CFR  10.30. 
PharmaForce,  Inc..  requested  that  the 
agencv  determine  whether 


PHENERGAN  (promethazine  HCl 
injection  USP)  25  mg/mL,  10  mL.  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  The  petitioner 
seeks  this  determination  in  preparation 
for  filing  an  ANDA  for  promethazine 
HCl  injection  USP  25  mg/mL,  10  mL. 

The  agency  has  determined  that 
Wyeth's  PHENERGAN  (promethazine 
HCl  injection  USP)  25  mg/mL,  10  mL, 
was  not  withdrawn  from  sale  for  reasons 
of  safety  or  effectiveness.  In  support  of 
this  finding,  we  note  that  Wyeth 
continues  to  market  PHENERGAN  for 
injection  in  25  mg/mL  and  50  mg/mL, 
1-mL  vials.  The  25  mg/mL,  10  mL 
product  is  a  multidose  vial  consisting  of 
the  same  drug  as  the  25  mg/mL  and  50 
mg/mL.  1-mL  vials.  Also,  promethazine 
HCl  is  a  widely  used  product  that  has 
been  marketed  for  many  decades  in 
many  dosage  forms.  Although  one 
potential  concern  with  any  multidose   . 
injectable  product  is  the  possibility  of 
accidental  overdose,  there  is  no 
evidence  that  the  withdrawal  from  the 
market  of  PHENERGAN  (promethazine 
HCl  injection)  25  mg/mL,  10  mL,  was  in 
any  way  connected  to  accidental 
overdose.  FDA  has  independently 
evaluated  relevant  literature  and  data 
for  adverse  event  reports  and  has  found 
no  information  that  would  indicate  this 
product  was  withdrawn  for  reasons  of 
safety  or  effectiveness. 

After  considering  the  citizen  petition 
and  reviewing  its  records,  FDA 
determines  that,  for  the  reasons  outlined 
previously.  Wyeth's  PHENERGAN 
(promethazine  HCl  injection  USP)  25 
mg/mL.  10  mL,  was  not  withdrawn  from 
sale  for  reasons  of  safety  or 
effectiveness.  Accordingly,  the  agency 
will  continue  to  list  PHENERGAN 
(promethazine  HCl  injection  USP)  25 
mg/mL,  10  mL,  in  the  "Discontinued 
Drug  Product  List"  section  of  the  Orange 
Book.  The  "Discontinued  Drug  Product 
List"  delineates,  among  other  items, 
drug  products  that  have  been 
discontinued  from  marketing  for  reasons 
other  than  safety  or  effectiveness. 
ANDAs  that  refer  to  PHENERGAN 
(promethazine  HCl  injection  USP)  25 
mg/mL.  10  mL,  may  be  approved  by  the 
agency. 

Dated:  Dec  eniber  B.  2002. 
Margaret  M.  Dotzel. 
Assistant  Commissioner  for  Policy. 
IFR  DiK    02-11110  Filed  12-18-02:  8:4.5  ami 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  hEAL'^  AND 
HUMAN  SERVICES 

Food  and  Drug  Adfrnnistfa'io'" 
[DocKet  Nc    0:[>  €^89] 

Medical  Devices   Ciass  i:  Specia 
Controls  Guidance  Docurrien    S-'gica' 
Sutures.  Guidance  lor  !ndustr>  ana 
FDA    Availability 

AGENC>:  Food  and  Drug  Administration, 

ACTIOS   Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  guidance  entitled 
"Class  II  Special  Controls  Guidance 
Document:  Surgical  Sutures;  Guidance 
for  Industry  and  FDA."  This  guidance 
will  serve  as  a  special  control  for  the 
absorbable  polydioxanone  surgical 
(PDS)  suture  which  is  being  reclassified 
from  class  III  to  class  11  (special 
controls)  elsewhere  in  this  issue  of  the 
Federal  Register.  This  guidance 
document  is  immediately  in  effect  as  the 
special  control  for  the  absorbable  PDS 
suture,  but  it  remains  subject  to 
comment  in  accordance  with  the 
agency's  good  guidance  practices 
(GGPs). 

Also,  elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  publishing  a 
proposed  rule  to  amend  eight  other 
surgical  suture  device  classification 
regulations  in  order  to  designate  this 
guidance  as  the  special  control  for  each 
such  device.  After  public  comments  are 
reviewed,  FDA  intends  to  issue  a  final 
rule  for  the  eight  other  surgical  sutures 
and  make  this  guidance  effective  as  the 
special  control  guidance  for  those 
sutures  in  addition  to  the  PDS  suture, 
for  a  total  of  nine  suture  types.  This 
guidance  is  not  final  nor  is  it  in  effect 
at  this  time  for  the  eight  surgical  sutures 
for  which  it  is  being  proposed  as  a 
special  control. 

DATES:  Submit  written  or  electronic 
comments  concerning  this  guidance  by 
March  19.  2003. 

ADDRESSES:  Submit  written  requests  for 
single  c;opies  on  a  3.5"  diskette  of  the 
draft  guidance  document  entitled  "Class 
II  Special  Controls  Guidance  Document: 
Surgical  Sutures:  Guidance  for  Industry 
and  FDA"  to  the  Division  of  Small 
Manufacturers.  International,  and 
Consumer  Assistance  (HFZ-220).  Center 
for  Devices  and  Radiological  Health 
(CDRH),  Food  and  Drug  Administration, 
1350  Piccard  Dr.,  Rockville,  MD  20850.    - 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301—443- 
8818. 
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hutjuut  uiittni  L.uuumiiUs  lcjiilltiuii^ 
this  guidance  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  .5630  Fishers 
Lane,  rm.  1061.  Rockville.  MD  20852. 
(Comments  should  be  identified  with  the 
docket  number  found  in  brackcUs  in  the 
heading  of  this  document.  Submit 
electronic  comments  to  http:// 
ivww.  fda.gnv/dorkets/pcnmmfnts.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  information  on  electronic  access  to 
the  guidance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  U.  Watson,  Center  for  Devices 
and  Radiological  Health  (HFZ-410). 
Food  and  Drug  Administration.  9200 
Corporate  Blvd..  Rockville.  MD  20850. 
301-594-3090. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  guidance  document  describes  a 
means  by  which  surgical  suture  devices 
may  comply  with  the  requirement  of 
special  controls  for  class  II  devices. 
Designation  of  this  guidance  document 
as  a  special  control  means  that  a 
manufacturer  attempting  to  establish 
that  its  device  is  substantially 
equivalent  to  a  predicate  class  II  surgical 
suture  should  demonstrate  that  the 
proposed  device  complies  with  either 
the  specific  recommendations  of  this 
guidance  or  some  alternate  control  that 
provides  equivalent  assurances  of  safety 
and  effectiveness. 

II.  Significance  of  Guidance 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  (GGPs)  regulation  (21  CFR 
10.115).  The  guidance  represents  the 
agency's  current  thinking  on  "C;lass  II 
Special  Controls  Cuidance  Document: 
Surgical  Sutures:  Guidance  for  Industry 
and  FDA."  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute 
.inH  r"H'i|l.|iions. 

Ill   LiecUunic  Access 

In  order  to  receive  "Class  II  Special 
Controls  Guidance  Document:  Surgical 
Sutures;  Guidance  for  Industry  and 
FDA,"  via  your  fax  machine,  call  the 
CDRH  Facts-On-Demand  system  at  800- 
899-0381  or  301-827-0111  from  a 
touch-tone  telephone.  Press  1  to  enter 
the  system.  At  the  second  voice  prompt 
press  1  to  order  a  document.  Enter  the 
document  number  (1387)  followed  by 
the  pound  sign  (#).  Follow  the 
remaining  voice  prompts  to  complete 
your  request. 


1  I  rsdiis  interested  in  obtaining  a  cop. 
of  the  guidance  may  also  do  so  using  tli' 
Internet.  CDRH  maintains  an  entry  on 
the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer.  Updated  on  a 
regular  basis,  the  CDRH  home  page 
includes  device  safety  alerts.  Federal 
Register  reprints,  information  on 
premarket  submissions  (including  lists 
of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  C'DRH  hf)me  page  may  be  at.cessed 
at  http://^^^uv.  fda.gov/crirh.  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  http:// 
www. fda.gov/cdrh/guidance. html. 
Guidance  documents  are  also  available 
on  the  Dockets  Management  Branch 
Internet  site  at  http://www.fda.gov/ 
ohrms/dockets. 


IV.  Paperwork  Ki 


)f  1995 


This  guidance  contains  information 
collection  provisions  that  are  subject  to 
review  bv  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA)  (44 
U.S.C.  3501-3520).  The  collections  of 
information  in  21  CFR  part  307.  subpart 
E  were  approved  under  OMB  control 
number  0910-0120. 

V.  Comments 

You  may  submit  to  Dockets 
Management  Branch  (see  ADDRESSES' 
written  or  electronic  comments 
regarding  this  guidance  by  March  19, 
.2003.  You  should  submit  two  copies  ot 
any  comments.  Individuals  may  submi' 
one  copy.  You  must  identify  comment^ 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  document  and 
comments  received  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dat.ul:  0<  lober  16,  2002. 
Linda  S.  Kahan, 

Di^puly  Director.  Center  for  Devices  and 

Radiological  Health 

|FR  Doc  02-31992  Filed  12-l»-^2;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Pulmonary-Allergy  Drugs  Advisory 
Committee.  Cancellation 

AGENCY:  Food  and  Drug  Administration, 
HHS 

ACTION:  Notice. 


SuMMAHv:  The  Food  and  Drug 
Administration  (FDA)  is  canceling  the 
meeting  of  the  Pulmonar\-Allergy  Drugs 
Advisor)'  Committee  scheduled  for 
December  20.  2002.  This  meeting  was 
announcwi  in  the  Federal  Register  of 
November  13.  2002  (67  FK  68878). 

FOR  FURTHER  INFORMATION  CONTACT: 

Kimberly  L.  Topper,  Outer  for  Drug 
Evaluation  and  Research  (HFD-21). 
Food  and  Drug  Administration,  5600 
Fishers  Lane  (for  express  delivery',  5630 
Fishers  Lane,  rm.  1093),  Rockville,  MD 
20857, 301-827-7001,  FAX  301-827- 
6776.  or  e-mail:  topperk@cder.fda.gov, 
or  FDA  Advisory  Committee 
Information  Line.  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  12545. 

(Jaled:  December  Ifi.  2002. 
l.inda  Arey  Skladany. 
.■\  ssnciate  Commissioner  for  External 
Relations. 
|FR  Doc.  02-32157  Filed  12-17-02:  3:05  pmj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities    Submission  for  OMB 
Review    Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget 
(OMB).  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  To  request  a  copy  of 
the  clearance  requests  submitted  to 
OMB  for  review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-l  129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 


Federal   Register    \  t  1    f  "    N; 
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Proposed  Froiect;  Faculty  Loan 

Kepavment  Protjram  (KLRPl 

Application  (OMB  No.  0915-0150}— 
Revision 

Under  the  Health  Resources  and 
Services  Administration  Faculty  Loan 

Foim 


Applicants 


Repayment  Program,  disadvantaged 
graduates  from  certain  health 
professions  may  enter  into  a  contract 
under  which  HRSA  will  make  payments 
on  eligible  educational  loans  in 
exchange  for  a  minimum  of  two  years  of 
service  as  a  full-time  or  part-time  faculty 


member  of  an  accredited  health 
professions  school.  Applicants  must 
complete  an  application  and  provide 
current  loan  balances  on  all  eligible 
educational  loans. 

The  estimated  burden  hours  for  the 
form  is  as  follows: 


Number  of  re- 
spondents 


Responses 
per  respond- 
ent 


Total  re- 
sponses 


Hours  per  re- 
sponses 


Total  txjrden 
tiours 


94 


1 


94 


94 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
lohn  Morrall,  Human  Resources  and 
Housing  Branch.  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington.  DC 
20503, 

Dated:  December  12,  2002. 
Jane  Harrison, 

Director.  Division  of  Policy  Review  and 

Coordination. 

'f- R  Do(    02-3191 1  Filed  12-18-02:  8:45  ami 

BILLING  CODE  4165-1V-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Hearth  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review:  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget 
(OMB),  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  To  request  a  copy  of 
the  clearance  requests  submitted  to 
OMB  for  review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 


Type  of  requirement  and  regulatory  citation 


Number  of 
Responses 


Disclosure  Burden  |42  CFRl 

Published  Notices  (124  504(c))  

Individual  Notices  (124  504(c))  

Determinations  of  Eligibility  (124.507)  

Subtotal  Disclosure  Burden  


206 
206 
206 


Responses 
per  respond- 
ent 


1 

1 

396 


and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Fr(ipos('(i  Pi  ()if(  1    i   rn  unifx  p,s.ited 
Ser\  H  ev    XssurriiKt    kt  iior*    it\1P\o. 


lWi:>-(M! 


Ki\  isiur, 


Under  the  Hill-Burton  Act,  the 
Government  provides  grants  and  loans 
for  construction  or  renovation  of  health 
care  facilities.  As  a  condition  of 
receiving  this  construction  assistance, 
facilities  are  required  to  provide 
services  to  persons  unable  to  pay.  A 
condition  of  receiving  this  assistance 
requires  facilities  to  provide  assurances 
periodically  that  the  required  level  of 
uncompensated  care  is  being  provided, 
and  that  certain  notification  and  record 
keeping  procedures  are  being  followed. 
These  requirements  are  referred  to  as 
the  uncompensated  services  assurance. 


Kstimatt   I  if  lnl( 
Burden 


Collection 


Total 
responses 


206 
206 

81,576 


Hours  per 
response 


Total  hour 
burden 


0.17 
35.5 
0.37 


35 

7,313 
30,183 


37.531 


Type  of  requirement  and  regulatory  citation 


Numt)er  of 
respondents 


Responses 

per 
respondent 


Total 
responses 


Hours  per 
response 


Total  hour 
burden 


Reporting 

Uncompensated     Services     Report — HRSA-710     Form 

(124  509(a))  

Application  for  Compliance  Alternatives: 

Public  Facilities  (124  513)  

Small  Obligation  Facilities  {124.514(c)) 

Ctiaritable  Facilities  (124.516(c)) 

Annual  Certification  for  Compliance  Altematives: 

Public  Facilities  (124  509(b))  

Charitable  Facilities  (124  509(b))  

Small  Obligation  Facilities  (124.509(c)) 

Complaint  Information  (124.511(a)): 

Individuals  

Facilities  

Subtotal  Reporting  Burden  


10 

4 
0 
2 

144 

28 

1 

10 
10 


10 

4 

2 

144 

28 

1 

10 
10 


11.0 
6.0 


6.0 

0.5 
0.5 
0.5 

0.25 
05 


110 

24 

...„„ 

72 

14 

1 

3 
5 

241 
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Recordkeeping 


Non-alternative  Facilities  (124  510(a)) 
Subtotal  Recordkeeping  Burden 


Number  of  Rec- 
ordkeepers 


Hours  per  year 


206 


50 


Total  hour 
burden 


10.300 
10.300 


The  total  burden  for  this  project  is 
estimated  to  be  4H.U72  hours. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Human  Resources  and 
Housing  Branch.  Qffii:e  cjf  Management 
and  Budget.  New  Executive  Office 
Building.  Room  10235.  Washington.  DC 
20503. 

lane  M.  Harrison, 

Dim  tor.  Division  of  Policy  Rpview  and 

Coordination. 

IFR  Doc.  02-31929  Filucl  12-18-02;  8:4.i  hih| 

BILLING  CODE  4165-I^P 


DEPART  MEN  I  Of  mEALIH  AND 
HUMAN  -,FR VICES 


)''    H, 


I- 


ervice 


india.'i  Heaitn  service  Contract  Health 
Service  Report 

agency:  Indian  Health  Service.  HHS. 
ACTION:  Request  for  Public  (Comment: 
(iO-dav  Propo.sed  Collection:  Indian 
Health  Service  (Contract  Health  Service 
Report. 


summary:  The  Indian  Health  Service 
(IHS)  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  conducts  a  pre-clearance 
consultation  program  to  provide  the 
general  public  and  Federalagencies 
with  an  opportunity  to  comment  on 
proposed  and/or  continuing  collections 
of  information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
US.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  cl(*arly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  prcjperly  assessed. 
Currently,  the  IHS  is  providing  a  60-day 
advance  opportunity  for  public 
comment  on  a  proposed  extension  of 
current  information  collection  activity 
to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review. 

Proposed  Collection 

Titlf:  09-1 7-0002,  "IHS  Cf)ntract 
Health  Service  Report". 

Tvpf  oj  Information  Collfction 
Rfqufst:  Extension  of  a  currently 
approved  collection. 


Form  Number:  FHS-843-1  A, 
"Purchase-Delivery  Order  for  Health 
Services." 

Need  and  Use  of  Information 
Collection:  The  Contract  Health  Service 
health  care  providers  complete  form 
IHS-843-1A  to  certify  that  they  have 
performed  the  health  services 
authorized  by  the  IHS.  The  information 
is  used  to  manage,  administer,  and  plan 
for  the  provision  of  health  services  to 
eligible  American  Indian  patients, 
process  pavments  to  providers,  obtain 
program  data,  provide  program 
statistics,  and,  serves  as  a  legal 
document  for  health  care  services 
rendered. 

Affected  Public:  Businesses  or  other 
for-profit,  individuals,  not-for-profit 
institutions  and  State,  local  or  Tribal 
government. 

Tvpe  of  Respondents:  Health  care 
providers. 

The  table  below  provides  the  type(s) 
of  data  collec:ti()n  instruments, 
eslimattul  number  of  respondents, 
number  of  responses  per  respondent, 
average  burden  hour  per  response,  and 
total  annual  burden  hour. 


Data  collection  instrument 


Estimated 
number  of  re- 
spondents 


Responses 
per  respond- 
ent 


Annual  num- 
ber of  re- 
sponses 


Average  bur- 
den hr  per 
response' 


Total  annual 
burden  hours 


IHS-843-1A 
IDS"  


7,399 
16,356 


42 

1 


310.758 
16,356 


3  minutes 
3  minutes 


15.538 
818 


'  For  egse  of  understanding,  the  burden  is  provided  in  actual  minutes 
"Inpatient  Discharge  Summary  (IDS) 


There  are  no  Capital  Costs,  Operating 
Costs  and/or  Maintenance  Costs  to 
report. 

Request  for  Comments 

Your  written  comments  and/or 
suggestions  are  invited  on  one  or  more 
of  the  following  points:  (a)  Whether  the 
information  collection  activity  is 
necessary  to  carry  out  an  agency 
function;  (b)  whether  the  agency 
process(!s  the  information  collected  in  a 
useful  and  timely  fashion;  (c)  the 
accuracy  of  public  burden  estimate  (the 
estimated  amount  of  time  needed  for 
individual  respondents  to  provide  the 
requested  (information);  (d)  whether  the 
methodology  and  assumptions  used  to 
determine  the  estimate  are  logical:  (e) 
ways  to  enhance  the  quality,  utility,  and 


clarity  of  the  information  being 
collec:ted;  and  (f)  ways  to  minimize  the 
public  burilen  through  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
ttH:hniques  or  other  forms  of  information 
technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  IHSs  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 


ADDRESSES:  Mail,  fax  or  E-mail  all 
written  comments  to  Mr.  Lance 
Hodahkwen,  Sr.,  M.P.H..  IHS  Reports 
Clearance  Officer,  12300  Twinbrook 
Parkway,  Suite  450.  Rockville.  MD 
20852-1601.  fax  (301)  443-2316,  or  E- 
mail  to:  lhodahk\\-@.hqe.ihs.gov.\ 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  on 
the  proposed  project  or  for  copies  of  the 
data  collection  instruments  and 
instructions  should  be  directed  to  Carol 
Littlefield.  (301)  44.3-2694,  or  through 
the  Internet  [clittlef@hqe.ihs.gov]. 
Indian  Health  Service,  Rev 


Federal   Register    \ 


\. 


Thursday,  Decpmber  19.  200.:    \" 


■Rm 


COMMENT  DUE  DATE:  Your  comments  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  February  18,  2003. 

Dated:  December  12.  2002. 
Charles  W,  Grim, 
Assistant  Surgeon  General.  Interim  Director. 

\VR  Ddi  .  02-;nqi2  Filed  12-18-02;  8:45  am| 

BILLING  CODE  4160-16-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No    FR-4739-N-49] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Applications  for  Housing  Assistance 
Payments 

agency:  Office  of  the  Assistant 
^vL.icUry  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
I  uiiection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 
DATES;  Com/nen/s  Due  Dafe:  February 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW..  LEnfant  Plaza  Building,  Room 
8003,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Willie  Spearinun.  L. ;•.'..■■-.;.  uluce  of 
Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development,  451  7th  Street 
SW.,  Washington,  DC  20410,  telephone 
(202)  708-3000  (this  is  not  a  toUfree 
number)  for  copies  of  the  proposed 
forms  and  other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act  of  1995  (44  US.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 


practical  utility;  (2)  Evaluate  the 
accuracv  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  of  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Applications  for 
Housing  Assistance  Payments. 

OMB  Control  Number,  if  applicable: 
2502-0182. 

Description  of  the  need  for  the 
information  and  proposed  use: 
Vouchers  are  submitted  by  owners/ 
agents  to  HUD  or  their  Contract 
Administrators  (CA)/Performance  Based 
Contract  Administrators  (PBCA)  each 
month  to  receive  assistance  payments 
for  the  difference  between  the  gross  rent 
and  the  total  tenant  payment  for  all 
assisted  tenants.  In  the  instance  of 
special  claims,  vouchers  are  submitted 
by  owners/agents  to  HUD  or  their  CA/ 
PBCA  to  receive  an  amount  of  offset 
unpaid  rents,  tenant  damages, 
vacancies,  and/or  debt  service  losses. 

Agencv  form  numbers,  if  applicable: 
HUD-52'670;  HUD-52670A.  Part  1; 
HUD-52670A,  Part  2;  HUD-52671A/B/ 
C/D. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
number  of  hours  needed  to  prepare  the 
information  collection  is  178.585;  the 
number  of  respondents  is  43,064 
generating  approximately  394,821 
annual  responses;  the  frequency  of 
response  is  on  occasion  and  monthly: 
and  the  estimated  time  needed  to 
prepare  the  response  varies  from  20  to 
30  minutes. 

Status  of  the  proposed  information 
collection:  Revision  of  a  currently 
approved  collection. 

Auit.orily:  The  Paperwork  Reduction  Act 
of  1993.  44  U.S.C.  Chapter  :J5,  as  amended. 

Dated:  November  22.  2002 

John  C.  Weicher, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

|FR  Do-    o7-)ii>()H  Pil.>H  12-18-02:  8:45  ami 

BILUNG  CODt  4.::,  .:   M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  oi  Land  Management 
[ID"O77-~03    MSa-ER-  D02S    !Di-33676] 

Notice  ot  Intent  To  Prepare  a'- 
Environmental  Impaci  Staterr.e'-l  La^c 
Use  Plan  Amendment 

AGENCY:  Burley  Field  Utfice,  Upper 
Snake  River  District,  Bureau  of  Land 
Management  (BLM),  Cassia  County, 
Idaho. 

ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
and  to  Amend  the  Cassia  Resource 
Management  Plan  (RMP). 

SUMMARY:  Notice  is  hereby  given  that 
the  BLM  is  proposing  to  prepare  a  land 
use  plan  amendment  and  environmental 
impact  statement  (EIS)  to  consider  the 
proposed  Cotterel  Mountain  Wind 
Energy  Project  (Project),  located 
southeast  of  the  town  of  Albion  in 
Cassia  County.  Idaho.  Windland.  Inc. 
(Windland)  of  Boise.  Idaho  proposes  to 
construct  and  operate  the  200-megawatt 
(MW)  wind-driven  power  generation 
facility.  The  EIS  will  analyze  the     . 
potential  environmental  impacts  of  the 
construction  and  operation  of  the  wind 
project  itself,  as  well  as  related 
transmission  facilities  and  roads.  This 
planning  activity  would  amend  the 
Cassia  RMP  and  deals  with  the  40.967 
acres  of  public  land  in  the  Cotterel 
Mountain  Management  Area  of  the  RMP 
and  more  specifically  with 
approximately  4.600  acres  running 
north  and  south  along  the  ridge  line  of 
the  mountain  that  would  be  directly 
affected  by  the  proposed  project.  The 
planning  process  will  comply  with  the 
Federal  Land  Policv  and  Management 
Act  of  1976  (FLPMA)  and  the  National 
Environmental  Policv  Act  of  1969 
(NEPA).  The  BLM  will  work  closely 
with  interested  parties  to  identif\'  the 
management  decisions  that  are  best 
suited  to  the  needs  of  the  public.  This 
collaborative  process  will  take  into 
account  local,  regional,  and  national 
needs  and  concerns.  This  notice 
initiates  the  public  scoping  process  to 
identif\'  specific  issues  and  develop 
planning  criteria.  The  scoping  process 
will  include  an  evaluation  of  the  needs 
and  interests  of  the  public. 
DATES:  The  scoping  comment  period 
will  commence  with  the  publication  of 
this  notice.  Formal  scoping  will  end  60 
days  after  publication  of  this  notice. 
Comments  regarding  issues  and 
planning  criteria  should  be  received  on 
or  before  the  end  of  the  scoping  period 
at  the  address  listed  below.  Public 
meetings  or  open  houses  will  be  held. 
In  order  to  ensure  local  community 
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participation  aiui  iiipui.  puoiK  iiicfini^s 
will  most  likely  be  held  in  Albion. 
Burley  and  Boise.  Idaho.  Specific  dates 
and  locations  for  public  participation 
will  be  published  in  local  newspapers 
and  broadcast  on  local  community 
calendars.  Meetings  and  open  houses 
will  provide  opportunity  for  the  public 
to  work  collaboratively  with  the  BLM  to 
identify  issues  to  be  addressed  in  the 
planning  process. 

ADDRESSES:  Comments  regarding  the 
proposed  development  of  a  wind-driven 
power  generation  facility  should  be  sent 
to:  Project  Manager.  Cotterel  Mountain 
Wind  Project.  Bureau  of  Land 
Management.  Burley  Field  Office.  15 
East  200  South.  Burley.  Idaho  83318. 
Comments,  including  names  and  street 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  above 
address  during  regular  business  hours. 
7:45  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  holidays,  and  may  be 
published  as  part  of  the  EIS.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  reque.sts 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirotv. 

SUPPLEMENTARY  INFORMATION:  Windland. 
Inc..  d  Doisf  l)ased  i;uinpany.  is 
proposing  to  install  approximately  130 
wind  turbines,  each  having  a  generating 
capacity  between  1.3  and  1.8  megawatts, 
on  a  site  covering  approximately  7 
square  miles  on  the  Cotterel  Mountains 
southeast  of  Burley.  Idaho.  The 
proposed  project  area  is  within  the 
Burley  Field  Office.  Upper  Snake  River 
District  of  the  BLM.  The  130  turbines 
situated  on  towers  approximately  250 
feet  in  height  would  produce  a 
maximum  of  200  megawatts  of  power, 
enough  to  provide  electricity  for  40,000 
homes.  Power  from  the  project  would  be 
collected  by  an  underground  cable 
system  and  then  fed  into  one  of  two 
proposed  substations  to  be  located  on 
the  project  site.  The  fenced  sub.station 
sites  would  occupy  approximately  two 
to  four  acres  each.  From  the  substation 
sites,  power  from  the  project  would  then 
be  transported  to  one  of  two  existing 
138-kilovolt  (kV)  power  transmission 
lines  that  are  in  the  vicinity  of  the 
proposed  project  area,  via  new  overhead 
transmission  facilities.  Other  facilities 


required  as  part  of  the  proposed  project 
are  small  pad  mounted  transformers 
located  at  the  base  of  each  wind  turbine 
tower,  access  roads  and  one  operation 
and  maintenance  building.  The  area 
permanently  occupied  by  the  project 
after  final  reclamation  of  disturbed  areas 
would  total  approximately  68  acres.  The 
project  is  scheduled  to  begin 
construction  as  early  as  June  2004. 
followed  by  commercial  operation  as 
early  as  November  2005  and  would 
operate  year-round  for  at  least  30  years. 

The  purpose  and  need  for  the 
proposed  project  are  to  (1)  provide 
wind-generated  electricity  from  a  site  in 
Idaho  to  meet  existing  and  future 
demands  for  electricity;  and  (2)  to 
develop  energy  generation  facilities  that 
are  consistent  with  the  President's 
National  Energy  Policy  which 
encourages  the  development  of 
renewable  energy  resources,  including 
wind  energy,  as  part  of  an  overall 
strategy  to  develop  a  diverse  portfolio  of 
domestic  energy  supplies  for  the 
nation's  future. 

Public  Participation:  Potential  issues 
that  have  been  identified  to  date 
include,  but  are  not  limited  to  the 
following  general  categories:  Wildlife 
(including  birds):  vegetation  (including 
weeds  and  invasive  plant  species): 
threatened,  endangered  and  sensitive 
species;  public  access;  visual  concerns; 
cultural  resources;  Tribal  concerns: 
rangeland  resources;  geology  and  soils; 
hydrology;  recreation  resources: 
hazardous  materials;  air  quality;  noise; 
and  socio-economics.  The  BLM  has 
established  a  60-day  scoping  period 
during  which,  affected  tribes, 
landowners,  concerned  citizens,  special 
interest  groups,  local  governments,  and 
any  other  interested  parties  are  invited 
to  comment  on  the  scope  of  the  EIS. 
Scoping  will  help  the  BLM  identify  the 
full  range  of  issues  that  should  be 
addressed  in  the  EIS.  The  Draft  EIS/ 
Draft  plan  amendment,  which  is 
scheduled  for  completion  in  the  fall  of 
2003,  will  be  circulated  for  public 
review  and  comment.  The  BLM  will 
consider  and  respond  in  the  Final  EIS/ 
proposed  planned  amendment  to 
comments  received  on  the  draft.  The 
Final  EIS  and  proposed  plan 
amendment  are  expected  to  be 
published  early  in  2004 
FOR  FURTHER  INFORMATION  CONTACT; 
Scott  Barker.  Project  Manager.  Burley 
Field  Office.  15  East  200  South.  Burley, 
Idaho  83318,  telephone  (208)  677-6678. 

Dated:  October  28.  2002. 
Theresa  Hanley, 

Burley  Field  Office  Manager. 

|FR  Doc.  02-32060  Filed  12-18-02:  8:45  am) 

BILUNG  CODE  4310-GG-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY;  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  data  collection 

submission. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  §  3501  et  seq).  the  Bureau  of 
Reclamation  (we.  our.  or  us)  has 
forwarded  a  request  for  renewal  (with 
revisions)  of  an  existing  approved 
information  collection  to  the  Office  of 
Mcmagement  and  Budget  (OMB):  Crop 
Acreage  and  Yields  and  Water 
Distribution  (Water  User  Crop  Census 
Report  (Form  7-332).  and  Crop  and 
Water  Data  (Form  7-2045|),  OMB 
Control  Number:  1006-0001.  We  request 
your  comments  on  the  revised  Crop 
Acreage  and  Yields  and  Water 
Distribution  Forms  and  specific  aspects 
of  the  information  collection. 
DATES:  Your  written  comments  must  be 
received  on  or  before  January  21,  2003. 
ADDRESSES:  Send  comments  regarding 
'.til  ;ulwrination  collection  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Interior.  725  17th 
Street,  NW.,  Washington,  DC  20503.  A 
copy  of  your  conunents  should  also  be 
sent  to  Ms.  Diana  Trujillo.  Bureau  of 
Reclamation.  Water  Resources  Office, 
D-5300.  PO  Box  25007.  Denver.  CO 
80225      , 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  or  tor  a  copy  of  the 
forms  contact  Diana  Trujillo.  Bureau  of 

Kf-rlnm:itinn,  ''^Ol*  4-4'-i    I'QM. 

SUPPLEMENTARY  INFORMATION;  This  is 
notice  that  a  request  for  review, 
comment,  and  approval  of  a  revised 
currently  approved  collection  has  been 
forwarded  to  OMB.  A  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  July 
17.  2002  (67  FR  46998).  No  public 
comments  were  received  by 
Reclamation. 

We  have  revised  the  currently 
approved  collection  to  reflect  industry 
standards  concerning  units  used  to 
measure  yields  for  certain  crops  (i.e., 
using  pounds  instead  of  bales  for  cotton 
lint  and  using  pounds  instead  of  tons  for 
hops).  Other  changes  include: 

•  In  Section  Il-e  on  both  forms, 
"Acres  irrigated  by",  we  are  adding  the 
option  to  choose  "Flood"  along  with  the 
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current  options  of  "Sprinkler"  and 
"Drip". 

•  In  Section  Il-g  oh  both  forms. 
"Acres  not  irrigated",  we  are  adjusting 
the  format  of  the  box  to  allow 
checkmark  indications  for  the  options  of 

"dry  cropped",  "fallow",  and  "idle  ",  in 
addition  to  the  number  of  acres. 

•  Within  each  subsection  [i.e.. 
Cereals,  Forage,  Vegetables,  etc.)  in 
Section  III  on  both  forms,  "Crop 
Production",  we  are  placing  the  items  in 
alphabetical  order. 

•  In  Section  III  on  both  forms,  we  are 
moving  "Cantaloupe  ".  'Watermelon", 
and  "Honey  Ball.  Honeydew,  etc."  from 
the  ""Vegetables  "  subsection  to  the 
"Fruits"  subsection. 

•  In  Section  I  bn  Form  7-332, 
"Irrigator  Information",  we  are 
including  a  box  that  asks  for  the 
respondent's  telephone  number  so  any 
potential  questions  may  be  directed  to 
that  person. 

•  We  are  removing  the  footnotes  to 
both  forms  and  incorporating  the 
footnotes  within  the  body  of  the 
instructions  that  accompany  each  form. 

There  have  been  editorial  changes  to 
the  current  Form  7-332  and  Form  7- 
2045,  and  to  the  instructions  that 
accompany  these  forms.  These  changes 
have  been  made  to  increase  the 
respondents'  understanding  of  the  forms 
and  understanding  of  the  instructions  to 
the  forms.  The  proposed  changes  will  be 
included  starting  with  the  2003  Crop 
Acreage  and  Yields  and  Water 
Distribution  information  collection. 

Title:  Crop  Acreage  and  Yields  and 
Water  Distribution. 

Forms:  Form  7-332,  Water  User  Crop 
Census  Report;  and  Form  7-2045.  Crop 
and  Water  Data. 

Abstract:  The  annual  crop  census  is 
taken  on  all  Bureau  of  Reclamation 
projects,  along  with  collection  of  related 
statistics,  primarily  for  use  as  a  tool  in 
administering,  managing,  and 
evaluating  the  Federal  Reclamation 
program.  The  census  is  used  to  assist  in 
the  administration  of  repayment  and 
water  service  contracts,  which  are  used 
to  repay  the  irrigators'  obligation  to  the 
Federal  Government.  The  census  will 
provide  data  to  facilitate  the  required  5- 
year  review  of  ability-to-pay  analysis, 
which  is  being  incorporated  into  new 
repayment  and  water  service  contracts. 
The  basis  for  these  reviews  is  an  audit 
by  the  Office  of  the  Inspector  Gonpral 
Department  of  the  Interior 

Data  from  the  census  are  utilized  to 
determine  class  1  equivalency  factors. 
i.e.,  the  number  of  acres  of  class  2  and 
class  3  land  that  are  required  to  be 
equivalent  in  productivity  to  class  1 
land. 


In  recent  years,  the  census  has 
provided  data  which  are  used  to 
administer  international  trade 
agreements. "such  as  the  North  American 
Free  Trade  Agreement.  Data  from  the 
census  are  also  used  by  the  Office  of  the 
Inspector  General.  General  Accounting 
Office,  and  the  Congressional  Research 
Service  to  independently  evaluate  our 
program  and  to  estimate  the  impacts  of 
proposed  legislation  These  data  are 
supplied  to  other  Federal  and  State 
agencies  to  evaluate  the  program  and 
provide  data  for  research. 

Description  of  Respondents:  Irrigators 
and  water  user  entities  in  the  17 
Western  States  who  receive  irrigation 
water  ser\'ice  from  Bureau  of 
Reclamation  facilities.  Also  included  are 
entities  who  receive  other  water 
services,  such  as  municipal  and 
industrial  water  through  Bureau  of 
Reclamation  facilities. 

Frequency  of  Collection:  Annually. 

Estimateci  completion  time:  Form  7- 
332.  15  minutes;  Form  7-2045.  480 
minutes. 

Annual  responses:  Form  7-332, 
25.000  responses;  Form  7-2045,  225 
responses. 

Annual  burden  hours  perform:  Form 
7-332,  6.250:  Form  7-2045.  1.800. 

Total  Annual  burden  hours:  8,050. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Bureau  of 
Reclamation,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  our  burden  estimate 
for  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  being 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
increased  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Department  of  the  Interior  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from 
public  disclosure,  which  we  will  honor 
to  the  extent  allowable  by  law  There 
also  may  be  circumstances  in  which  we 
would  withhold  a  respondent's  identity 
from  public  disclosure,  as  allowable  by 
law   If  vou  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 


representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  November  12.  2002. 
Wayne  Deason, 

Associate  Director.  Office  of  Policy. 
(FR  Doc  02-31925  Filed  12-18-02:  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos   ^3"-TA-^65  ~bi 
(Reviewii 

Cut-to-Length  Carbon  Steel  Plate  From 
China.  Russia.  South  Africa,  ano 
Ukraine 

AGENCY:  International  Trade 
Commission. 

ACTION:  Notice  of  Commission 
determinations  to  conduct  full  five-year 
reviews  concerning  the  antidumping 
duty  orders  on  cut-to-length  carbon  steel 
plate  from  China,  Russia.  South  Africa, 
and  Ukraine. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  full 
reviews  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
revocation  of  the  antidumping  duty 
orders  on  cut-to-length  carbon  steel 
plate  from  China.  Russia,  South  Africa, 
and  Ukraine  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  within  a  reasonably  foreseeable 
time.  A  schedule  for  the  reviews  will  be 
established  and  announced  at  a  later 
date.  For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207). 

EFFECTIVE  DATE:  December  9.  2002. 
FOR  FURTHER  iSPORMATION  CONTACT: 
Mary  Mt^^-sti  ^.u^- ^05-3 193 j,  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street.  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  [http:// 
WTWv.usifc.gov).  The  public  record  for 
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these  reviews  may  be  vieweil  un  thf 
Commission's  electronic  docket  (EDIS- 
GN-LINE)  at  http://dockpts.usitc.gnv/ 
col/piihlic. 

SUPPLEMENTARY  INFORMATION:  On 
December  9,  2002,  the  Commission 
determined  that  it  should  proceed  to 
full  reviews  in  the  subject  five-year 
reviews  pursuant  to  section  751(c){5)  of 
the  Act.  The  Commission  found  that 
both  the  domestic  and  respondent 
interested  party  group  responses  to  its 
notice  of  institution  (67  FR  56311 . 
September  3,  2002)  were  adequate.  A 
record  of  the  Commissioners'  votes,  the 
Commissions  statement  on  adequacy, 
and  any  individual  Commissioner's 
statements  will  be  available  from  the 
Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

Authority:  These  reviews  are  being 
1  omlucled  iiiuier  authority  of  lille  VII  of  the 
I'ariff  Act  of  19:10:  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

Issued;  December  IG.  2002 

Bv  order  of  the  (lommission. 
Marilyn  R.  Abbott. 
SHcn^tary  to  the  Commission. 
ITR  Hex  .  02-:n<m7  Klled  12-18-02;  8:4,5  am] 
BILLING  CODE  702(M)2-P 


INTERNATIONAL  ^RADE 
COMMISSION 

l^hiveaiiydtion  Ttu  332-288] 

Ethyl  Alcohol  for  Fuel  Use 
Determination  of  the  Base  Qu.intity  o^. 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice  of  determination. 


EFFECTIVE  DATE:  December  13.  2002, 
SUMMARY:  Section  7  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act,  as  amended  (19  U.S.C.  2703  note), 
which  concerns  local  feedstock 
requirements  for  fuel  ethyl  alcohol 
imported  by  the  United  States  from  CBI- 
beneficiary  countries,  requires  the 
Commission  to  determine  annually  the 
U.S.  domestic  market  for  fuel  ethyl 
alcohol  during  the  12-month  period 
ending  on  the  preceding  September  30. 
The  domestic  market  determination 
made  by  the  Commission  is  to  be  used 
to  establish  the  "base  quantity"  of 
imports  that  can  be  imported  with  a 
zero  percent  local  feedstock 
requirement.  The  base  quantity  to  be 
used  by  the  U.S.  Customs  Service  in  the 
administration  of  the  law  is  the  greater 
of  60  million  gallons  or  7  percent  of  US. 
consumption  as  determined  by  the 
Commission.  Beyond  the  base  quantity 


of  import;;,  progressively  higher  local 
feedstock  requirements  are  placed  on 
imports  of  fuel  ethyl  alcohol  and 
mixtures  from  the  CBI-beneficiary 
countries. 

For  the  12-month  period  ending 
September  30,  2002,  the  Commission 
has  determined  the  level  of  U.S. 
consumption  of  fuel  ethyl  alcohol  to  be 
1.89  billion  gallons.  Seven  percent  of 
this  amount  is  132.5  million  gallons 
(these  figures  have  been  rounded). 
Therefore,  the  base  quantity  for  2003 
should  be  132.5  million  gallons. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Cloleman  (202)  205-3465. 
icohman@usitc.gov.  in  the 
Commission's  Office  of  Industries.  For 
information  on  legal  aspects  of  the 
investigation  contact  Mr.  William 
Gearhart.  wgearhart@usitc.gov,  in  the 
Commission's  Office  of  the  General 
Coun.sel  at  (202)  205-3091. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)205-1810. 

Background:  For  purposes  of  making 
determinations  of  the  U.S.  market  for 
fuel  ethyl  alcohol  as  required  by  section 
7  of  the  Act.  the  Commission  instituted 
Investigation  No.  332-288.  Ethyl 
Alcohol  for  Fuel  Use:  Determination  of 
the  Base  Quantity  of  Imports,  in  March 
1990.  The  Commission  uses  official 
statistics  of  the  U.S.  Department  of 
Energy  to  make  these  determinations  as 
well  as  the  PIERS  database  of  the 
Journal  of  Commerce,  which  is  based  on 
U.S.  export  declarations. 

Section  225  of  the  Customs  and  Trade 
Act  of  1990  (Public  Law  101-382. 
August  20.  1990)  amended  the  original 
language  set  forth  in  the  Steel  Trade 
Liberalization  Program  Implementation 
Act  of  1989.  The  amendment  requires 
the  Commission  to  make  a 
determination  of  the  U.S.  domestic 
market  for  fuel  ethyl  alcohol  for  each 
year  after  1989, 

By  order  of  the  Commission. 
Issued:  December  16.  2002. 
Marilyn  R.  Abbott. 

(FR  Doc.  02-319B6  Filed  12-18-02:  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Notice  o(  Lodging  ot  Consent  Decree 
Pursuant  to  the  Oil  Pollution  Act  (OPA; 

111  ,11 V  '  M  w<iii>  I   >>  nil  w  {.itftmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  of  America  and  the  State 
of  Maryland  v.  Potomac  Electric  Power 


L.ompuny.  ."iuppon  icrminals  Operation 
Partnership.  LP.  and  Support  Terminal 
Services.  Inc..  Civil  Action  No.  AW  02- 
4013,  was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Maryland  on  December  11,  2002. 

The  Con.sent  Decree  resolves  claims 
under  the  Oil  Pollution  Act  of  1990.  33 
U.S.C.  2701-2761  brought  against 
Potomac  Electric  Power  Company, 
Support  Terminals  Operating 
Partnership,  LP.,  and  Support  Terminal 
Services,  inc.  collectively. 
("Defendants"),  for  natural  resource 
damages  arising  from  the  April  7.  2000 
spill  of  oil  from  the  rupture  in  an  oil 
pipeline  at  Chalk  Point  Generating 
Station  near  Aquasco.  Maryland. 

The  proposed  Consent  Decree 
requires  the  Defendants  to  pay 
approximately  $2,700,000  in  natural 
resource  damages  and  approximately 
S318.000  for  remaining  unpaid  damage 
assessment  costs.  The  Consent  Decree 
includes  a  covenant  not  to  sue  by  the 
United  States  and  State  of  Maryland 
under  the  Oil  Pollution  Act. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Environment  and  Natural 
Resources  Division.  PO  Box  7611.  U.S. 
Department  of  Justice,  Washington.  DC 
20044-7611.  Each  communication 
should  refer  to  United  States,  et  al.  v. 
Potomac  Electric  Power  Co.,  et  al. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  District  of  Maryland,  101  W. 
Lombard  Street,  Suite  6625,  Baltimore. 
Maryland,  21201.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  bv  (1)  mail  from  the  Consent 
Decree  Library,  PO  Box  7611,  U.S. 
Department  of  Justice.  Washington.  DC 
20044  761 1 ;  or  by  (2)  faxing  the  request 
to  Tonia  Fleetwood.  U.S.  Department  of 
Justice,  fax  number  (202)  514-0097; 
phone  confirmation  (202)  514-1547.  In 
requesting  a  copy,  please  forward  the 
request  and  a  check  in  the  amount  of 
S7.00  (25  cents  per  page  reproduction 
cost),  made  payable  to  the  U.S. 
Treasury. 

Kiibert  Brook. 

.■\ssislanl  Section  Chief,  Environmental 

Enforcement  Section.  Environment  and 

Saturn!  Resources  Division. 

|FR  DiK    02-:il9n  Filed  12-18-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  ot  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response. 
Compensation  and  Liability  Act 

hi  accordance  with  the  policy  of  the 
Department  of  Justice,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Western  Processing  Co., 
et  al.  Civ.  Nos.  C83-252M  and  C89- 
214M.  was  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  Washington,  on  November 
25.  2002.  That  action  was  brought 
against  defendants  pursuant  to  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (CERCLA)  for  payment  of  past 
response  costs  incurred,  and  future 
response  costs  to  be  incurred,  by  the 
United  States  and  the  State  of 
Washington  at  the  Western  Processing 
Superfund  Site  in  Kent.  Washington. 
(The  site  is  being  cleaned  up  and  most 
past  costs  have  already  been  recovered 
pursuant  to  several  prior  settlements.) 
This  decree  requires  Union  Oil 
Company  of  California  (d/b/a  Unocal) 
("Unocal")  and  RSR  Corporation  (RSR) 
to  pay:  (1)  $474,447.16  to  the  United 
States,  which  represents  95%  of  the 
remaining  United  States"  past  response 
costs  at  this  site  incurred  from  January 
1.  1997  through  June  30,  1998 
(including  interest);  (2)  $100,000  to  the 
State  of  Washington  for  its  past  response 
costs;  and  (3)  95%  of  all  response  costs 
incurred  by  the  United  States  and  the 
State  at  the  site  after  June  30.  1998 
(upon  being  billed  for  such  costs). 

Five  minor  generators  of  hazardous 
substance  are  paying  RSR  and  Unocal  a 
total  of  $450,000  to  resolve  their 
liability  for  past  and  future  response 
costs  at  the  site.  Finally,  the  United 
States,  on  behalf  of  the  Air  Force.  Army. 
Coast  Guard,  and  Navy,  will  pay  RSR 
and  Unocal  $118,000  to  resolve  any 
remaining  liability  it  may  have  at  the 
site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v.  Western 
Processing  Co.,  et  al..  D,J,  Ref.  90-7-1- 
233. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Western  District 
of  Washington.  3600  Seafirst  5th 
Avenue  Plaza.  800  5th  Avenue.  Seattle. 


Washington  98104;  and  at  the  Region  X 
office  of  the  Environmental  Protection 
Agency,  1200  Sixth  Avenue.  Seattle. 
Washington  98101.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Librarv.  PO 
Box  7611,  Washington.  DC  20044-7611. 
In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $14.75  (25  cents 
per  page  reproduction  costs)  payable  to 
the  Consent  Decree  Library.  When 
requesting  a  copy,  plea.se  refer  to  United 
States  v.  Western  Processing  Co.,  et  al, 
D.J.  Ref  90-7-1-233. 

Ki.h.Tl  h    Mdh.r.  Ir.. 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
(FR  Doi:.  02-31914  Filed  12-18-02:  8:45  am] 
BILUNG  CODE  441&-1S-4I 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

(Docket Nos   01-12   01-13] 

Indace.  Inc..  c/o  Seegott.  Inc.;  Malladi, 
Inc.  Suspension  of  Shipments 

On  January  25.  2001.  the  then- 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Suspend  Shipment  to  Indace.  Inc. 
c/o  Seegott,  Inc.  (Indace)  of  Elgin, 
Illinois,  notifying  it  that  pursuant  to  21 
U.S.C.  971.  DEA  had  ordered  the 
suspension  of  a  shipment  of  3.000 
kilograms  of  ephedrine  hydrochloride,  a 
listed  chemical,  from  India  into  the 
United  States.  Indace  indicated  in  its 
request  for  importation  that  the  listed 
chemical  was  intended  for  further 
shipment  to  PDK  Laboratories.  Inc. 
(PDK)  of  Hauppage.  New  York.  The 
Order  to  Suspend  Shipment  stated  that 
DEA  concluded  that  the  listed  chemical 
may  be  diverted  to  the  clandestine 
manufacture  of  a  controlled  substance 
based  on  the  appearance  of  products 
manufactured  from  imports  of 
ephedrine  and  pseudoephedrine 
destined  for  PDK  at  illicit 
manufacturing  sites. 

On  January  26,  2001,  the  then- 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Suspend  Shipment  to  Malladi,  Inc., 
(Malladi)  of  Edison,  New  Jersey, 
notifying  it  that  pursuant  to  21  U.S.C. 
971.  DEA  had  ordered  the  suspension  of 
a  shipment  of  3.000  kilograms  of 
ephedrine  hydrochloride,  a  listed 
chemical,  from  India  into  the  United 
States.  Malladi  indicated  in  its  request 
for  importation  that  the  listed  chemical 
was  intended  for  further  shipment  to 


PDK  laboratories.  Inc,  (PDK)  of 
Hauppage.  New  York.  The  Order  to 
Suspend  Shipment  stated  that  DEA 
concluded  that  the  listed  chemical  may 
be  diverted  to  the  clandestine 
manufacture  of  a  controlled  substance 
based  on  the  appearance  of  products 
manufactured  from  prior  imports  of 
ephedrine  and  pseudoephedrine 
destined  for  PDK  at  illicit 
manufacturipg  sites. 

On  February  8,  2001,  PDK  requested 
a  hearing  in  both  matters,  asserting 
standing  as  a  Respondent  pursuant  to  a 
ruling  in  PDK  Laboratories  Inc.  v.  Reno, 
et  al..  134  F.Supp.2d24  (D.D.C.  2001). 
DEA  complied  with  the  court's  ruling, 
and  both  matters  were  docketed  before 
Administrative  Law-  Judge  (ALJ)  Gail  A. 
Randall. 

On  March  8.  2001.  the  ALJ  issued  an 
order  consolidating  both  matters  for 
hearing  purposes.  Neither  Indace  nor 
Malladi  requested  a  hearing  in  these 
matters.  Following  prehearing 
procedures,  a  hearing  was  held  in 
Arlington,  Virginia  on  Marf;h  26-30. 
April  5-6.  April  11-13.  and  April  16- 
17.  2001.  At  the  hearing.  PDK  and  the 
Government  called  witnesses  to  testify 
and  introduced  documentary  evidence. 
After  the  hearing,  both  parties  filed 
proposed  findings  of  fact,  conclusioas  of 
law.  and  argument. 

On  April  5,  2002,  the  ALJ  issued  a 
consolidated  Recommended  Rulings, 
Findings  of  Fact,  Conclusions  of  Law, 
and  Decision  of  the  Administrative  Law- 
Judge  recommending  that  both  the 
suspensions  be  lifted,  and  the  importers 
be  allowed  to  complete  the  shipments. 
On  April  25,  2002,  the  Government  filed 
Exceptions  to  the  ALJ's  Recommended 
Rulings,  Findings  of  Fact,  Conclusions 
of  Law.  and  Decision.  In  response,  on 
May  21.  2002.  PDK  filed  PDKs 
Response  to  the  Exceptions  Filed  by  the 
Government.  Subsequently,  on  June  5. 
2002,  the  ALJ  transmitted  the  record  of 
these  proceedings  as  her  report  to  the 
Deputv  Administrator  for  final  action 
pursuant  5o  21  CFR  1313.57. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1313.57.  hereby 
issues  his  final  order  regarding  the 
Indace  and  Malladi  suspensions  of 
shipments  based  upon  findings  of  fact 
and  conclusions  of  law  hereinafter  set 
forth.  The  Deputy  Administrator  is 
issuing  one  final  order  regarding  both 
suspension  cases  since  the  same 
findings  of  fact  and  conclusions  of  law 
applv  to  both  suspensions.  Except  as 
hereafter  noted,  the  Deputy 
Administrator  rejects,  in  its  entirely,  the 
Recommended  Rulings.  Findings  of 
Fact,  Conclusions  of  Law.  and  Decision 
of  the  Administrative  Law  Judge 
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on  his  review  of  the  record  in  this 
matter,  including  all  submissions  of 
both  parties,  and  Exceptions  as  filed,  the 
Deputy  Administrator  adopts  such 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  follow. 

The  Deputy  Administrator  finds  that 
both  Indace  and  Malladi  are  registered 
with  the  DEA  as  importers  of  listed 
chemicals.  Both  importers  \^er»;  advised 
in  the  Orders  to  Suspend  Shipment  of 
their  right  to  request  a  hearing.  Neither 
importer  chose  to  do  so.  Furthermore, 
the  record  reflttcts  that  the  ALJ  gave 
Indace  an  opportunity  to  participate  in 
prehearing  matters,  but  Indace  did  not 
respond.  Accordingly,  the  Deputy 
Administrator  concludes  that  both 
Indace  and  Malladi  have  waived  their 
right  to  a  hearing  pursuant  to  21  CFR 
1313.54. 

A  significant  issue  that  must  await 
future  consideration  by  the  Deputy 
Administrator  is  whether  a  party  in 
l^DK's  position  [i.e.  a  wholesale 
distributor/manufacturer  who  receives 
bulk  listed  chemicals  from  an  importer) 
is  in  fact  "a  regulated  person  to  whom 
an  order  applies  under  paragraph  (1)"  of 
21  U.S.C.  971(c)(2)  entitled  to  a  hearing. 
In  PDK  Uihomtohes  Inc.  v.  Reno,  et  ciL. 
134  F.  Supp.  2d  24  (D.D.C.  2001),  the 
court  found,  in  reference  to  this 
processing,  that  PDK  was  "a  regulated 
person  to  whom  an  order  applies  under 
21  U.S.C.  971(c)(2)  with  respect  to  the 
suspension  of  List  I  chemicals  to  be 
imported  on  PDK's  behalf."  The  United 
States  District  ('ourt  for  the  District  of 
Columbia  has  created  a  rule  for  this 
case;  however,  the  Deputy 
Administrator  declines  at  this  time  to 
adopt  the  rule  as  DEA  policy. 

On  January  25  and  26.  2001.  DEA 
issued  the  Orders  to  Suspend  Shipment 
to  Indace  and  Malladi  that  are  the 
subject  of  this  proceedings.  Tht;  Orders 
asserted  as  a  basis  for  the  suspensions 
that  the  ephedrine  to  be  imported  may 
be  diverted  to  the  illicit  production  of 
a  controlled  substance.  The  issue  before 
the  Deputy  Administrator  is  whether  or 
not  the  record  as  a  whole  establishes  by 
a  preponderance  of  the  evidence  that 
DEA  should  suspend  the  two  shipments 
of  ephedrine  hydrochoride  destined  to 
be  shipped  from  India  to  the  United 
States,  pursuant  to  21  U.S.C.  971  (c)(1) 
and  21  CFR  1313.41(a). 

The  Deputy  Administrator  notes  that 
the  DEA  Orders  to  Suspend  Shipment 
recited  that  a  DEA  investigation 
revealed  that  products  produced  from 
prior  imports  of  ephedrine  and 
pseudoephedrine  destined  for  PDK  has 
appeared  as  clandestine 
methamphetamine  laboratories  in  the 
United  States.  The  Orders  also  indicated 


mat  trafficlters  utilize  ephedrine  and 
pseudoephedrine  in  the  illicit 
production  of  methamphetamine,  that 
PDK  manufacturers  and  distributes 
over-the-counter  drug  products 
containing  the  listed  chemicals 
pseudoephedrine  and  ephedrine.  that 
these  PDK  products  are  distributed  in 
strength,  quantify  and  packaging  unlike 
the  traditional  market  (referred  to  by 
DEA  as  "gray  market"  products),  and 
that  these  products  are  generally 
distributed  and  sold  through  non- 
traditional  retail  outlets.  The  Orders  to 
Suspend  Shipment  also  indicated  that 
DEA  data  regarding  clandestine 
laboratory  seizures  noted  that  gray 
market  products  are  prodominantly 
encountered  in  larger  clandestine 
methamphetamine  laboratories. 

In  her  Recommendaticm.  the  AL) 
interpreted  the  terms  "listed  chemical" 
and  the  "the  chemical"  as  set  forth  in 
21  U.S.C.  971(c)(1)  (hereafter  "971"),  to 
be  limited  to  the  actual  material  to  be 
imported,  in  this  case,  bulk  ephedrine 
hydrochloride,  as  opposed  to  the 
products  PDK  manufactured  from  bulk 
ephedrine.  The  Deputy  Administrator 
rejects  this  conclusion,  and  concurs 
with  the  following  reasoning  proposed 
by  the  Government. 

The  Government  argues  that  the  terms 
listed  chemical"  as  set  forth  in  971(a) 
and  (c)(1)  and  "regulated  transaction"  in 
971  (c)(1)  must  be  construed  in  light  of 
21  U.S.C.  802(39)(A)  and  21  U.S.C. 
802(39)(A)(iv)(aa)  regarding  "regulated 
transactions."  While  802(39)(A)(iv) 
excludes  FDA  drug  products  generally 
from  being  included  in  "regulated 
transactions,"  802(39)(A)(iv)(l)(aa) 
explictly  includes  in  the  definition  of 
"regulated  transaction"  any  "drug  (that 
contains  ephedrine  or  its  salts,  optical 
isomers.or  salts  of  optical  isomersl.]" 
After  971  was  made  law  in  1988, 
Congress  in  1993  amended  21  U.S.C. 
802(39)(A)(iv)  to  include,  inter  alia, 
ephedrine  drug  products  under 
802(39)(A)(iv)(l)(aa).  Thus  a  "regulated 
transaction"  includes  any  ephedrine 
drug  product  as  a  "listed  chemical."  See 
also  Section  401(f)  of  Pub.  L.  104-237 
set  forth  in  the  Historical  and  Statutory 
Notes  to  21  U.S.C.  802. 

The  ALJ  cites  three  prior  DEA  cases 
in  support  of  her  statutory  interpretation 
of  the  term  "listed  chemical:" 
Suspension  of  Shipment  Cases,  65  FR 
51,333  (2002):  Yi  Heng  Enters.  Dev.  Co.. 
64  Fed.  Reg.  2.234  (1999);  and  Neil 
Laboratories.  Inc.  64  FR  30,063  (1999). 
The  Deputy  Administrator  finds  these 
cases  distinguishable  in  that  none  of  the 
cases  involve  or  discuss  the  same  issue 
of  chemical  identity  addressed  in  this 
case. 


The  Deputy  Administrator  finds 
additional  support  for  the  Government's 
position  in  United  Stales  v.  Abdul  Daas, 
198  F.3d  1167,  1175  (9th  Cir.  1999), 
cert,  denied.  531  U.S.  999  (2002).  The 
court  in  Daas  found  that  the  term  ''listed 
chemical"  as  used  in  21  U.S.C.  841(d)(2) 
(now  841(c)(2))  and  defined  at  21  U.S.C. 
802  (34)  included  finished  List  I 
chemical  products  that  contain  other 
ingredients.  The  Daas  court  stated:  "The 
chemical  matrix  in  which  ephedrine 
and  pseudoephedrine  are  contained  is 
irrelevant  because  they  dt)  not 
disappear,  become  different  chemicals, 
or  become  useless  when  combined  with 
other  substances  to  make  (finished 
products].  For  the  purposes  of 
4)  841(d)(2).  the  other  ingredients  *    *   * 
function  solely  as  a  carrier  medium  or 
packaging  material  facilitating 
distribution  of  the  listed  chemical."  Id. 
at  1175.  The  court  concluded  that  "the 
plain  meaning  of  listed  chemical' 
encompasses  the  ephedrine  and 
pseudoephedrine  contained  in  (finished 
products!"  Id.  The  Deputy 
Administrator  finds  this  analysis 
equally  applicable  to  the  instant  case. 

The  Deputy  Administrator  has  also 
considered  the  legislative  history  of  the 
Domestic  Chemical  Diversion  Control 
Act  of  1993  (DCDCA),  Public  Law  103- 
200,  §9,  107  Stat.  2333  (1993).  The 
then-acting  DEA  Administrator  made  a 
report  to  the  House  Committee  clearly 
indicating  that  this  legislation  was 
intended,  in  part,  to  close  the 
"loophole"'  for  those  who  divert 
ephedrine  drug  products.  H.R.  Rep. 
103-3791  at  5.  8  (1993),  reprinted  in 
U.S.C.C.A.N.  2983.  2986  (1993). 

Accordingly,  the  ALj's  interpretation 
of  "listed  chemical"  and  "the 
chemical,  "  as  those  terms  appear  in 
971(a)  and  (c),  is  hereby  rejected.  The 
Deputy  Administrator  finds  that  the 
application  of  971  is  not  limited  to  the 
imported  form  of  the  listed  chemical. 
The  Deputy  Administrator  concludes 
that  the  provisions  of  971  apply  to 
regulated  transactions  involving  listed 
chemicals  regardless  of  imported  or 
exported  form.  i.e.  bulk  or  finished 
products.  The  Deputy  Administrator 
further  concludes  the  provisions  of  971 
apply  to  finished  products  subsequently 
manufactured  from  bulk  imported  list 
chemicals. 

The  ALJ  also  disagreed  with  the 
Government's  interpretation  of  971(c), 
finding  that  it  would  create  a  form  of 
"strict  liability"  for  the  importers  in  this 
case.  As  mentioned  previously, 
although  the  suspension  was  directed 
against  the  importers,  the  party  in 
interest  in  this  proceeding  is  the 
manufacturer-customer  of  the  importer. 
It  is  the  conduct  of  that  party.  PDK,  and 
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its  customers,  and  the  fact  that  the 
product  which  it  manufactured  and 
distributed  ended  up  in  clandestine 
drug  laboratories,  that  forms  the  basis  of 
the  Government's  contention  that  the 
ephedrine  imported  "may  be  diverted.  " 
The  Deputy  Administrator  concluded  in 
the  case  of  Mediplas  Innovations,  67  FR 
41256  (2002).  published  subsequent  to 
the  ALJ's  recommendation  in  the  instant 
case,  that  whether  a  regulated  person 
foresaw  or  knew  of  diversion  was  not  a 
determining  factor  as  to  whether  the 
listed  chemical  "may  be  diverted." 
While  knowledge  of  regulated  person,  or 
its  party  in  interest  customer,  may  be 
relevant  in  a  totality  of  the 
circumstances  analysis,  the  ultimate 
issue  is  whether  the  listed  chemical 
being  imported  into  the  United  States 
"mav  be  diverted."  The  focus  of  the 
inquiry  is  the  ultimate  destination  of  the 
listed  chemical,  not  the  culpability  of 
the  regulated  person. 

The  Deputy  Administrator  concluded 
in  Mediplas  that  the  test  for  whether 
§  971(c)  suspension  orders  are  justified 
is  "whether  the  totality  of  the 
circumstances  provides  grounds  to 
believe  that  the  suspended  chemical 
shipments  may  be  diverted."  Id.  at 
41262.  In  the  instant  case,  the  Deputy 
Administrator  concludes  that  the 
totality  of  the  circumstances  supports 
the  conclusion  that  the  listed  chemicals 
in  the  suspended  chemical  shipments 
may  be  diverted. 

The  DEA  Orders  to  Suspend 
Shipment  list  various  facts  in  support  of 
the  suspensions.  The  Orders  to  Suspend 
Shipment  refer  to  four  occasions  during 
1994-95.  when  PDK  apparently  shipped 
25  mg.  ephedrine  tablets  to  a  mail  order 
distributor  in  Ontario.  Canada  without 
filing  an  export  notification  with  DEA  as 
required  by  21  U.S.C.  971(a).  In  1995. 
PDK  made  multiple  shipments  of 
ephedrine  in  response  to  mail  order 
requests  by  individuals.  In  periods 
ranging  from  one  to  nine  months,  these 
individuals  purchased  14.000  to  32,000 
tablets  of  ephedrine.  The  Orders  further 
allege  that  PDK  failed  to  make  reports  of 
transactions  of  extraordinary  quantities 
of  listed  chemicals,  and  that  three 
individuals  who  purchased  thousands 
of  dosage  units  of  ephedrine  from  PDK 
by  mail  order  were  convicted  of 
methamphetamine  manufacturing 
offenses.  The  Orders  also  state  that  in 
1997,  PDK  was  issued  a  Warning  Letter 
by  DEA  stating  that  approximately  51 
methamphetamine  laboratory-related 
sites  were  found  to  contain  evidence  of 
PDK  products,  and  that  in  1998-99, 
approximately  49  methamphetamine 
laboratory-related  sites  were  found  to 
contain  evidence  of  PDK  products. 
Finally,  the  orders  stated  that  from 


February  2000  through  January  2001, 
DEA  issued  22  Warning  Letters 
notifying  PDK  that  its  products  had 
been  found  at  over  40  different 
clandestine  methamphetamine 
laboratory-related  sites  in  several  states. 

These  recitations  were  relied  upon  by 
the  Government  to  support  its  finding 
that  pursuant  to  971(c)  the  ephedrine 
proposed  to  be  imported  may  be 
diverted  for  the  illicit  production  of  a 
controlled  substance.  "The  Government 
contends  that  evidence  supporting  these 
recitations  would  be  sufficient  to  show 
that  the  listed  chemicals  may  be 
diverted. 

The  Deputy  Administrator  finds  that 
based  upon  the  evidence  in  the  record, 
the  listed  chemicals  ephedrine  and 
pseudoephedrine  are  marketed  in 
prescription  and  over-the-counter  drug 
products  which  have  legitimate 
therapeutic  uses  as  a  bronchodilator  and 
nasal  decongestant,  respectively. 

The  Deputy  Administrator  also  finds 
that,  over  the  past  decades,  DEA  has 
been  engaged  in  enforcement  and 
regulatory  activity  to  control  the  large- 
scale  diversion  of  chemicals,  including 
ephedrine  and  pseudoephedrine,  into 
the  illicit  manufacture  of  controlled 
substances.  The  controlled  substance 
methamphetamine  is  easily  produced  in 
clandestine  laboratories  using  either 
ephedrine  or  pseudoephedrine.  The 
process  of  manufacturing 
methamphetamine  is  easily 
accomplished  with  minimal  equipment 
and  readily  available  chemical  supplies. 

The  Controlled  Substances  Act  nas 
always  prohibited  the  illicit  (i.e.  without 
a  DEA  registration)  manufacture  of 
controlled  substances.  The  earliest  illicit 
methamphetamine  laboratories  used  the 
freely  available  chemical  P2P  to 
produce  methamphetamine,  until  that 
substance  was  itself  scheduled  as  a 
controlled  substance.  In  the  1980"s, 
methamphetamine  laboratories 
increasingly  began  to  switch  to  an 
ephedrine  process.  The  Chemical 
Diversion  cuid  Trafficking  Act  of  1988 
(CDTA),  Public  Law  100-690, 
established  the  basic  scheme  of 
chemical  regulation  and  imposed 
reporting  and  record  keeping  and 
import/export  notification  requirements 
on  certain  regulated  transactions 
involving  chemicals,  including  bulk 
ephedrine.  Those  listed  chemicals 
contained  in  drug  products  were 
exempted  at  that  time. 

In  response  to  these  controls,  illicit 
methamphetamine  laboratories  began  to 
switch  to  tableted  "single  entity" 
ephedrine  as  a  raw  material.  The 
Domestic  Chemical  Diversion  Control 
Act  of  1993  (DCDCA),  Public  Law  103- 
200,  was  then  crafted  to  close  the 


ephedrine  "loophole"  by  removing  the 
exemption  for  "single  entity""  ephedrine 
products,  and  lowering  its  sales 
threshold.  In  addition,  the  DCDCA 
initiated  a  registration  requirement  for 
handlers  of  List  I  chemicals. 

Subsequently,  illicit  laboratories 
shifted  to  pseudoephedrine  and 
combination  ephedrine  drug  products  as 
sources  of  raw  material,  prompting  the 
passage  of  the  Comprehensive 
Methamphetamine  Control  Act  of  1996 
(MCA),  Public  Law  104-237,  to 
establish  additional  controls  and 
quantity  thresholds  for  reporting 
transactions  regarding  listed  chemicals. 
The  MCA  also  established  a  Suspicious 
Orders  Task  Force  in  part  to  assist  in 
alerting  the  chemical  industry  to  the 
many  devices  used  by  individuals  who 
seek  to  divert  large  quantities  of  listed 
chemicals  and  listed  chemical  products 
into  the  illicit  manufacture  of  controlled 
substances. 

The  Deputy  Administrator  finds  that 
evidence  was  presented  at  the  hearing  to 
include  certain  data  gathered  from  law 
enforcement  sources  and  analyzed  by 
DEA.  This  information  demonstrated 
that  seizures  involving  illicit 
methamphetamine  laboratories  have 
been  increasing  in  recent  years.  For 
example,  DEA  methamphetamine 
laborator>'-related  seizures  grew  from 
263  to  more  than  2,000  over  the  period 
from  1994  to  1999. 

An  additional  number  of  state  and 
local  law  enforcement 
methamphetamine-related  seizures  were 
reported  in  1999. 

The  Deputy  administrator  finds  that 
the  record  shows  that  DEA  initiated  a 
Warning  Letter  program  intended  to 
inform  listed  chemical  registrants  when 
their  listed  chemical  products  are 
discovered  at  illicit  clandestine 
laboratory^-related  sites.  According  to 
DEA,  this  program  was  developed  to 
assist  DEA  registrants  to:  (1)  Identify 
products  that  had  been  diverted,  and  (2) 
allow  registrants  to  decide  upon 
appropriate  remedial  action.  The  record 
indicates  and  the  Deputy  Administrator 
finds  that  the  Government  presented 
evidence  to  show  that  22  Warning 
Letters  were  issued  to  PDK  advising  it 
of  the  diversion  of  its  listed  chemical 
products.  The  first  Warning  Letter,  sent 
to  PDK  in  march  1998,  documented  51 
occasions  in  which  PDK  ephedrine  and 
pseudoephedrine  were  found  at  various 
sites  related  to  the  illicit  manufacture  of 
methamphetamine.  It  appears  that  for 
investigative  reasons,  DEA  did  not 
resume  sending  Warning  Letters  to  PDK 
until  February'  2000. 

The  Deputy  Administrator  finds  that 
on  February'  15.  2000.  DEA  sent  PDK  a 
Warning  Letter,  which  notified  PDK  that 
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pseudoc'phedrine  products  had  been 
discovered  in  sites  related  to  the  ilUcit 
manufacture  of  methamphetamine  in 
eleven  states.  Thereafter.  DEA  sent  PDK 
twenty  more  Warning  Letters  between 
February  2000  and  January  2001 .  The 
Warning  Letters  notified  PDK  of  the 
location  of  the  illicit  sites  where  PDK's 
ephedrine  and  pseudoephedrine 
products  were  discovered.  The  Warning 
Letters  documented  that  PDK  products 
were  discovered  in  18  states,  including 
California  and  Missouri,  where  PDK  had 
previously  agreed  with  DEA  not  to  sell 
listed  chemical  products.  These 
Warning  Letters  diHiumenled  that  the 
range  of  bO  count  bottles  found  at  these 
various  sites  was  from  just  a  few  bottles 
to  about  14,000  bottles. 

In  Mediplas.  the  Deputy 
.Administrator  found  "the  nini^  Warning 
Letters  issued  to  Mediplas  provided 
substantial  evidence  docum«!nting  the 
diversion  of  Ibousands  of  bottles  of  its 
previously  imported  List  I  chtmiical 
productsl'l"  M.idiplas.  67  FR  at  412(>2. 
In  this  case.  PDK  received  22  Warning 
Letters  documenting  the  diversion  of 
thousands  of  bottles  of  its  List  I 
chemical  products  to  ap|)ri),\imately  140 
illicit  methamphetamine  laboratory- 
r»'laled  sites  in  at  lea.st  IH  slaters.  .\s  in 
meiliplas.  thi!  Deputy  Administrator 
concludes  that  the  Warning  Lelt«)rs 
issued  to  PDK  provide  substantial 
evidence  documenting  the  div»!rsion  of 
thousands  of  bottles  of  its  List  I 
c:hemical  products  to  '  tht!  clandestine 
manufacture  of  a  controlled  substance." 
Mediplas.  fi7  FR  at  412(i2:  21  U.S.C. 
M71(i:)(l). 

The  Deputy  Administrator  finds  that 
the  record  shows  through  testimony  and 
documentary  evidence  that  over  a 
period  of  several  years.  PDK  and  DEA 
corresponded  and  mv\  with  the 
intention  of  resolving  the  problem 
regarding  the  diversion  of  PDK's 
ephedrine  and  pseudoephedrine 
products  Evidenct!  presented  bv  PDK 
indicated  that  it  had  taken  steps  to 
implement  ccmtrols  in  its  plant  and 
distribution  i  hain.  During  this  period, 
DEA  permitted  certain  listtul  chemical 
shipments.  d(!stined  for  PDK,  to  be 
imported.  However,  testimony  shows 
that  DEA  personnel  and  PDK  were  not 
in  agreement  as  to  the  b^vel  of  suc:cess 
at  controlling  diversion  of  the  PDK 
products.  The  Deputy  Administrator 
concludes  that  the  continued  discovery 
of  PDK's  products  in  illicit  settings,  as 
documented  by  the  Warning  Letters, 
shows  that  diversion  continues  to  occur. 

The  Deputy  Administrator  further 
finds  that  (jvidence  was  presented  at  the 
hearing  that  PDK.  between  1994  and 
1995.  sold  to  Sun  Labs  of  Canada  at 
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president  and  ovvn(;r  of  Sun  Labs  at  the 
time  was  Perry  Krape.  former  owner  of 
PDK.  The  parties  disputed  whether 
these  shipments  were  exports,  which 
would  then  have  required  reporting  to 
DEA  on  a  DEA  Form  486  within  15  days 
of  the  export  pursuant  to  21  CFR 
1313.21(a).  The  AL|  noted  in  her 
findings  of  fact  that  Mr.  Krasnoff  of  PDK 
credibly  testified  that  these  orders  were 
delivered  to  New  York,  and  further 
noted  that  Mr.  Krasnoff  assumed  that 
Sun  Labs's  owner  was  going  to 
distribute  this  product  in  Canada.  The 
ALJ  also  noted  that  Mr.  Krasnoff  had  a 
"no-complete"  agreement  with  Sun 
Labs  in  which  Sun  Labs  agreed  that  it 
would  not  sell  ephidrine  in  PDK's 
territory,  which  included  the  entire 
United  States.  Although  the  ALj  noted 
that  there  was  no  testimony  to 
demonstrate  that  the  ephidrine  actually 
was  shipped  to  Canada,  the  Deputy 
Administrator  finds  that  it  is  a 
reasonable  inference  that  the  ephidrine 
was  destined  for  Canada,  and  that  the 
ephidrine  was  not  destined  to  remain  in 
the  United  States  in  storage  areas 
indefinitely.  In  fact.  Mr.  Krasnoff 
testified  in  reference  to  these 
transactions  that  he  "believe(d|  that 
ISun  Labsl  intention  was  to  take  the 
product  to  (ianada  at  some  point  in  time 
and  that  (Sun  Liibsl  was  putting  together 
a  distribution  system  in  order  to 
distrii)ute  that  product  in  Canada."  The 
Deputy  Administrator  finds,  given  the 
circumstances  of  these  sales,  and 
especially  given  PDK  actually  believed 
the  product  was  designed  for  export: 
that  PDK  shouM  have  complied  with 
DEA  export  regulations  in  effect  at  the 
time.  The  Dt^puty  Administrator 
therefore  concluded  PDK  violated  21 
CFR  1313.21  by  failing  to  file  export 
notifications  for  each  of  the  four 
shipments  at  issue,  regardless  of 
whether  the  ephidrine  actually  left  the 
United  States. 

The  Deputy  Administrator  notes  that 
at  that  hearing  DEA  witnesses  testified 
regarding  traditional  retail  outlets  and 
non-traditional  retail  outlets  and  the 
types  of  listed  chemical  products 
distributed  to  these  outlets.  The 
Government  alleges  that  the  traditional 
market  is  characterized  by  a  short 
distribution  pattern  to  large  chain 
grocery  stores,  large  chain  drug  stores, 
large  discount  retailers  and  Urge  chain 
convenience  stores,  These  products  are 
packaged  in  blister  packs  and  are  30  mg. 
in  strength.  DEA  alleges  the  non- 
traditional  outlets  are  characterized  by  a 
V(!ry  lengthy  distribution  chain  of  listed 
chemical  products  and  that  these 
products  are  sold  by  gas  stations,  liquor 


>tores.  hair  salons,  "head"  shops,  and 
video  stores.  Allegedly,  the  non- 
traditional  market  packaging  differs 
from  the  traditional  market  because 
non-traditional  retail  outlets  sell 
pseudoephedrine  in  60  mg.  strength  in 
bottles  of  60  or  more  dosage  units.  The 
higher  strength  products  are  those 
products  usually  found  at  the  illicit 
methamphetamine  sites. 

The  ALJ  noted  that  the  Suspicious 
Orders  Task  Forra  identified  certain 
"suspicious  orders"  identification 
criteria.  This  criteria  included  certain 
retail  stores  identified  as  "non- 
traditional"  outlets  for  over-the-counter 
regulated  products,  for  example,  head 
shops,  drug  paraphernalia  stores,  liquor 
stores,  record  stores,  and  video  shops. 
The  Task  Force  Report  did  not  identify- 
convenience  stores  as  "nontraditional" 
outlets.  The  Task  Force  Report  criteria 
did  identify  as  suspicious  customers 
who  resell  large  volumes  into  the 
"in(it!p(mdent  convtsnience  store  ' 
market.  The  Deputy  Administrator  notes 
the  recoril  shows  PDK  does  not 
distribute  List  I  chemical  products 
directly  to  customers,  nor  to  any  retail 
sales  outlets,  including  convenience 
stores. 

In  Mediplas  the  Government  akso 
presented  t(!Stimony  concerning 
"traditional"  versus  "non-traditional" 
markets  for  List  I  chemical  products.  67 
FR  at  412li4.  The  Deput\  .Administrator 
found  in  that  cast  the  "the  probative 
weight  of  this  (anecdotal)  evidence  is 
minimal  without  somt;  form  of  furtht^r 
extrinsic  ('vidence  to  support  these 
arguments."  The  Deputy  Administrator 
adopts  this  finding  in  the  present  case, 
as  the  Govf'rnment  here  relie<i  upon 
essentially  identical  evidence  as  in 
Mediplas. 

The  Deputy  Administrator  has  al.so 
considered  the  Government's  arguments 
that  PDK  in  1995  and  1996  engaged  in 
the  mail  order  sale  of  excessive 
quantities  of  25  mg.  ephedrine  products 
to  [:onsumers.  A  DEA  Diversion 
Investigator  testified  that  in  his  opinion, 
such  sales  to  individuals,  involving 
14.000  to  32.000  tablets  over  periods 
ranging  from  one  to  nine  months,  were 
excessive  in  light  of  the  levels  ni 
maximum  therapeutic  dosing.  In 
addition,  the  record  shows  several 
individual  retail  customers  received 
amounts  of  12.000  dosage  units  or  more 
per  month.  The  record  also  shows  that 
two  of  these  customers  were 
subsequently  convicted  of  criminal 
felonies  relating  to  the  manufacture  or 
distribution  of  methamphetamine  and  a 
third  was  arrested.  The  Government 
argues  that  PDK  should  have  submitted 
reports  to  DEA  concerning  the 
transactions  with  these  individuals 
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because  such  sales  allegedly  "clearly" 
excessive  and  should  have  been 
reported  pursuant  to  21  CFR 
1310.05(a)(1). 

The  Deputy  Administrator  disagrees, 
and  c:oncerns  instead  with  the  position 
of  the  ALJ.  who  found  DEA  failed  to 
prove  by  a  preponderance  of  the 
evidence  that  PDK  violated  the 
excessive  sales  reporting  requirements. 
The  Deputy  Administrator  concurs  with 
her  finding  that  the  record  contains 
insufficient  evidence  to  support  the 
conclusion  that  the  sales  to  these 
individuals  constituted  excessive 
quantities  since  the  Government  failed 
to  rebut  PDK's  evidence  that  it 
reasonably  believed  the  products  were 
intended  for  repackaging  and  resale,  and 
not  for  personal  consumption  by  the 
purchasing  individuals. 

Further,  despite  the  subsequent 
Federal  arrest  and  conviction  of  two  of 
these  individuals  for  operating 
methamphetamine  laboratories,  the 
Deputy  Administrator  concurs  with  the 
ALj's  finding  that  there  is  no  evidence 
in  the  record  showing  that  PDK  was 
aware  if  any  illicit  activity  by  these 
individuals  at  the  time  of  the  sales.  The 
Deputy  Administrator  further  concurs 
with  the  ALI's  finding  evidence  in  the 
record  demonstrating  PDK's  willingness 
to  file  suspicious  transaction  reports  in 
cases  where  PDK  had  a  factual  basis  for 
doing  so. 

The  Deputy  Administrator  notes  the 
record  is  replete  with  PDK's  contentions 
that  it  has  worked  hard  to  evaluate  its 
activities  and  to  cooperate  with  DEA  in 
stemming  diversion.  However,  the 
record  shows  that  diversion  of  PDK 
products  has  c.ontinued  to  occur,  and 
that,  based  upon  the  Warning  Letters 
recfiived,  PDK  should  have  known  its 
remedial  actions  were  insufficient  to 
stem  the  diversion  of  its  List  I  chemical 
products.  Moreover,  the  record  shows 
evidence  that  PDK  violated  DEA  export 
regulations  on  at  least  four  occasions  by 
failing  to  fde  the  required  notifications 
of  its  shipments  to  Sun  Labs.  The 
totality  of  the  circumstances  therefore 
supports  the  Government's  assertion 
that  the  list  chemicals  sought  to  be 
imported  and  distributed  to  PDK  may  be 
diverted  and  furthermore  that  the 
Suspension  Orders  were  proper  and 
should  be  sustained.  Mediplas.  67  FR  at 
41264.  The  fact  that  PDK  products 
containing  ephedrine  and 
pseudolephedrine  have  repeatedly  been 
found  at  the  site  of  clandestine 
methamphetamine  laboratories  and 
dump  sites  is  a  significant  indicator  that 
these  products  may  continue  to  be 
diverted  to  such  illicit  activities. 

In  arriving  at  this  decision,  the 
Deputy  Administrator  has  considered 


PDK's  stature  and  activities  in  the 
business  community,  its  efforts  at 
compliance,  as  well  as  the  evidence 
available  to  DEA  up  to  the  time  of  the 
hearing.  The  Deputy  Administrator 
finds  that  there  was  sufficient  evidence 
at  the  time  of  the  hearing  to  support 
DEA's  contention  that  the  chemicals 
may  be  diverted.  Mediplas,  67  FR  at 
41260-41261.  As  the  Deputy 
Administrator  has  previously  noted, 
"[ejvidence  of  a  violation  of  law  is  not 
necessary  to  demonstrate  that  the 
suspensions  were  lawful."  Mediplas,  at 
67  FR  at  41262.  citing  Suspension  of 
Shipments.  65  FR  at  51337.  Therefore, 
the  Deputy  Administrator  concludes 
that  the  suspensions  set  forth  in  the 
January  25  and  26.  2001  Orders  to 
Suspend  Shipments  of  ephedrine 
hydrochloride  issued  to  Indace  and 
Malladi  were  justified. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  bv  21  U.S.C.  971 
and  28  CFR  0.100(b)  and  0.104.  hereby 
orders  that  the  suspensions  of  the  above 
described  shipments,  be.  and  hereby 
are,  sustained,  and  that  these 
proceedings  are  hereby  concluded. 

This  final  order  is  effective 
immediately. 

Il;it,.fl    rii"  I'mlllT  1.3.  2002. 

jdhli  H     HrnvM!     Ill, 

Deputy  Administrator. 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[DEAff237E] 

Controlled  Substances  Established 
Initial  Aggregate  Production  Quotas 
tor  2003 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Notice  of  aggregate  production 
ouotas  for  2003. 

NUMMARY:  This  notice  establishes  initial 

2003  aggregate  production  quotas  for 

controlled  substances  in  Schedules  1 

and  II  of  the  Controlled  Substances  Act 

(CSA). 

EFFECTIVE  DATE:  P'"  '  :'  '  -    ' '*    2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  L.  Sapienza,  Chief  Drug  & 
Chemical  Evaluation  Section.  Drug 
Enforcement  Administration, 
Washington,  D.C.  20537,  Telephone: 
(202)  307-71  f^' 

SUPPLEMENTARY  INFORMATION;  Section 
306  of  the  CSA  (21  U.S.C.  826)  requires 


that  the  Attorney  General  establish 
aggregate  production  quotas  for  each 
basic  class  of  controlled  substance  listed 
in  Schedules  1  and  II.  This 
responsibility  has  been  delegated  to  the 
Administrator  of  the  DEA  bv  Section 
0. 1 00  of  Title  28  of  the  Code  of  Federal 
Regulations.  The  Administrator,  in  turn. 
has  redelegated  this  function  to  the 
Deputy  Administrator,  pursuant  to 
Section  0.104  of  Title  28  of  the  Code  of 
Federal  Regulations. 

The  2003  aggregate  production  quotas 
represent  those  quantities  of  controlled 
substances  that  may  be  produced  in  the 
United  States  in  2003  to  provide 
adequate  supplies  of  each  substance  for: 
the  e.stimated  medical,  scientific, 
research  and  industrial  needs  of  the 
United  States:  lawful  export 
requirements;  and  the  establishment 
and  maintenance  of  reserve  stocks  (21 
U.S.C.  826(a)  and  21  CFR  1303.11). 
These  quotas  do  not  include  imports  of 
controlled  substances  for  use  in 
industrial  processes. 

On  November  1.  2002.  a  notice  of  the 
proposed  initial  2003  aggregate 
production  quotas  for  certain  controlled 
substances  in  Schedules  I  and  II  was 
published  in  the  Federal  Register  (67 
FR  66663).  All  interested  persons  were 
invited  to  comment  on  or  object  to  these 
proposed  aggregate  production  quotas 
on  or  before  November  22,  2002. 

Ten  companies  commented  on  a  total 
of  twenty  Schedules  I  and  II  controlled 
substances  within  the  published 
comment  period.  The  companies 
commented  that  the  proposed  aggregate 
production  quotas  for  amobarbital. 
amphetamine,  codeine  (for  sale), 
codeine  (for  conversion), 
dextropropoxyphene,  dihydrocodeine. 
fentanyl.  glutethimide.  hydrocodone 
(for  sale),  hydromorphone,  methadone 
(for  sale),  methadone  intermediate, 
methamphetamine  (for  conversion), 
methamphetamine  (for  sale),  morphine 
(for  conversion),  noroxymorphone  (for 
sale),  opium,  oxycodone  (for  sale), 
sufentanil  and  thebaine  wore 
insufficient  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  for  the 
establishment  and  maintenance  of 
reserve  stocks.  One  company 
commented  that  the  proposed  aggregate 
production  quota  for  methamphetamine 
(for  sale)  was  adequate  to  provide  for 
the  estimated  medical  needs  of  the 
United  States. 

DEA  has  taken  into  consideration  the 
above  comments  along  with  the  relevant 
2002  manufacturing  quotas,  current 
2002  sales  and  inventories.  2003  export 
requirements  and  research  and  product 
development  requirements,  and 
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diUlitiuuai  Jiul  luvisua  a^plu.atiuiis  un 
2003  manufacturing  quotas.  Based  on 
this  information,  the  DEA  has  adjusted 
the  initial  aggregate  production  quotas 
for  amobarbital,  codeine  (for 
conversion).  codeine-N-oxide, 
glutethimide.  methadone  (for  sale), 
methadone  intermediate,  levo- 
desoxyephedrine,  methamphetamine 
(for  conversion),  morphine-N-oxide, 
opium,  and  sufentanil  to  meet  the 
legitimate  needs  of  the  United  States. 

Regarding  amphetamine,  codeine  (for 
sale),  dextropropoxyphene, 
dihydrocodeine,  fentanyl,  hydrocodone 
-(for  sale),  hydromorphone,  morphine 
(for  conversion),  noroxymorphone  (for 


^ait'j.  ii\)i  niiDiie  (for  sale),  and 
thebaine,  the  DEA  has  determined  that 
the  proposed  initial  2003  aggregate 
production  quotas  are  sufficient  to  meet 
the  current  2003  estimated  medical, 
scientific,  research  and  industrial  needs 
of  the  United  States. 

Pursuant  to  Section  1303  of  Title  21 
of  the  Code  of  Federal  Regulations,  the 
Deputy  Administrator  of  the  DEA  will, 
in  early  2003.  adjust  aggregate 
production  quotas  and  individual 
manufacturing  quotas  allocated  for  the 
year  based  upon  2002  year-end 
inventory  and  actual  2002  disposition 
data  supplied  by  quota  recipients  for 


each  basic  class  of  Schedules  I  and  II 
controlled  substance. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  Controlled  Substances  Act  of 
1970  (21  use.  826).  and  delegated  to 
the  Administrator  of  the  DEA  by  Section 
0.100  of  Title  28  of  the  Code  of  Federal 
Regulations,  and  redelegated  to  the 
Deputy  Administrator  pursuant  to 
Section  0. 1 04  of  Title  28  of  the  Code  of 
Federal  Regulations,  the  Deputy 
Administrator  hereby  orders  that  the 
2003  initial  aggregate  production  quotas 
for  the  following  controlled  substances, 
expressed  in  grams  of  anhydrous  acid  or 
base,  be  established  as  follows: 


Basic  class 


Established  initial 
2003  quotas 


Sctiedule  I: 

2,5-Dimethoxyamphelamine  

2.5-Dimethoxy-4-ethylamphetamine  (DOET)  

3-Methyltentanyl   

3-Methylthio(entanyl         

3,4-Methylenedioxyamphetamine  (MDA)  

3.4-Methylenedioxy-N-ethylamphetamine  (MDEA)  

3,4-Methylenedioxymethamphetamine  (MDMA) 

3,4,5-Trimethoxyamphetam(ne  

4-Bromo-2,5-Dimethoxyamphetamine  (DOB) 

4-Bromo-2,5-Dimethoxyphenethylamine  (2-CB) 

4-Methoxyamphetamine  

4-Methylaminorex  

4-Methyl-2.5-Dimethoxyamphe1amine  (DOM)  

5-Mettioxy-3.4-Methylenedioxyamphetamine  

Acetyl-alpha-methylfentanyl 

Acetyldihydrocodelne 

Acetylmethadol  

Allylprodine  

Alphacetylmethadol 

Alpha-ethyltryptamlne  

Alphameprodine  ._ - 

Alphamethadol  

Alpha-methylfentanyt  / 

Alpha-methylthiofentanyl  

Aminorex  - 

Benzylmorphine  '. 

Betacetylmethadol  .' 

Beta-hydroxy-3-methyltentanyl  

Beta-hydroxyfentanyl  

Betameprodine  

Belamethadol T. 

Betaprodine  '.'. 

Bufotenine 

Cathinone  .,.. 

Codeine-N-oxide 

Diethyltryptamine  

Ditenoxin      

Dihydromorphine  

Dimettiyltryptamine  

Gamma-hydroxybutyric  acid  

Heroin      

Hydromorphinol   

Hydroxyp)ethidine     

Lysergic  acid  diettiylamide  (LSD) 

Marihuana  

Mescaline 

Methaqualone  

Methcathinone 

Methyldihydromorphjne  

Morphine-N-oxide    

N,N-DimethylamphetamJne 

N-Ethyl-1-Phenylcyclohexylamine  (PCE)  


45 


501,000 

2 

4 

2 

15 

10 

19 

2 

2 

2 

7 

2 

2 

2 

2 

2 

2 

2 

7 

2 

2 

2 

2 

2 

17 

2 

2 

2 

2 

2 

2 

2 

2 

12 

202 

2 

9,000 

,101,000 

3 

,566,000 

5 

2 

2 

61 

840,000 

7 

9 

9 

2 

202 

7 

5 
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Basic  class 


Established  initial 
2003  quotas 


N-Ethylamphetamine  

N-Hydroxy-3,4-Methylenedioxyamphefamine 

Noracymethadol 

Norlevorphanol  

Normethadone  

Normorphine  

Para-fluorotentanyl  

Phenomorphan  

Pholcodine  

Propiram  


Psilocybin 

Psilocyn  

Tetrahydrocannabinols  

Thiofentanyl  

Trimeperidine  

Schedule  II: 

1 -Phenylcyclohexylamine  

1  -Piperidinocyclohexanecarbonitrile  ( PCC) 


Atfentanil  

Alphaprodine 
Amobarbital  .. 


Amphetamine 

Cocaine ; 

Codeine  (for  sale)  

Codeine  (for  conversion)  

Dextropropoxyphene  

Dihydrocodeine  

Diphenoxylate  

Ecgonine  ^ 

Ethylmorphine  - 

Fentanyl  

Glutethimide ■ 

Hydrocodone  (for  sale)  .' 

Hydrocodone  (for  conversion)  

Hydromorphone  

Isomethadone 

Levo-alphacetylmethadol  (LAAM)  

Levomethorphan  - 

Levorphanol  , 

Meperidine 

Metazocine  

Methadone  (for  sale)  

Methadone  Intermediate 

Methamphetamine  

804,000  grams  of  levo-desoxyephedrine  for  use  in  a  non-controlled,  non-prescription  product;  1 ,520,000  grams  for 
for  conversion  to  a  Schedule  III  product;  and  1,000  grams  for  methamphetamine  (for  sale) 

Meftiylphenidate  

Morphine  (for  sale)  

Morphine  (for  conversion)  r- 

Nabilone  , 

Noroxymorphone  (for  sale)  

Noroxymorphone  (for  conversioo)  

Opium  ^ : 

Oxycodone  (for  sale)  

Oxycodone  (for  conversion)  

Oxymorphone  '• 

Pentobarbital 

Phencyclidine 

Phenmetrazine - 

Phenylacetone 

Secobart)ital 

Sufentanil  

Thebaine  


7 
2 
2 
52 
7 
57 
2 
2 
2 

415,000 
2 
2 

131.000 
2 
2 

12 

10 

'    700 

2 

451,000 

10.987,000 

171.000 

43,494,000 

43,559,000 

167,365,000 

741,000 

501,000 

31,000 

12 

733.000 

1,002 

29.243,000 

3,800.000 

1 ,409,000 

12 

12 

2 

8,600 

9,649,000 

1 

14,057,000 

17,393,000 

2,325,000 

methamphetamine 

20,967,000 

18,218.000 

110,774,000 

2 

40,000 

4,400,000 

1,000,000 

34,482.000 

700,000 

454,000 

27,728.000 

16 

2 

21,975,000 

1,100 

3.000 

43,292,000 


The  Deputy  Administrator  further 
orders  that  aggregate  production  quotas 
for  all  other  Schedules  1  and  II 
controlled  substances  included  in 
Sections  1308.11  and  1308.12  of  Title  21 


of  the  Code  of  Federal  Regulations  be 
established  at  zero. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 


centralized  review  under  Executive 
Order  12866. 

This  action  does  not  preempt  or 
modify  any  provision  of  state  law;  nor 
does  it  impose  enforcement 
responsibilities -on  any  state;  nor  does  it 
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diminish  the  power  ot  any  state  to 
enforce  its  own  laws.  Accordingly,  this 
action  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  1;H32. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act.  5 
IJ.S.C.  fiOl  ft  sfc]  The  establishment  of 
aggregate  production  quotas  for 
Schedules  1  and  II  controlltul  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  The  quotas  are 
necessar\'  to  provide  for  the  estimated 
medical,  scientific,  research  arid 
industrial  needs  of  the  United  States,  for 
export  requirements  and  the 
establishment  and  maintenance  of 
reserve  stocks.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  tht? 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis 

This  action  meets  the  applicable 
standards  set  forth  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  Civil 
lustice  Reform. 

This  action  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,   if  .SI 00. 000. ()()()  or  more 
in  any  one  yeai.  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actif)ns  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

This  action  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  action  will 
not  result  in  an  annual  effect  on  the 
et:onomy  of  $100,000,000  or  more:  a 
major  ini;rease  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-ba.sed 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

The  Drug  Enforcement 
Administration  makes  every  effort  to 
write  clearly.  If  you  have  suggestions  as 
to  how  to  improve  the  clarity  of  this 
regulation,  call  or  write  Frank  L. 
Sapienza.  Chief.  Drug  ik  Chemical 
Evaluation  Section.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration.  Washington.  DC  20537. 
Telephone:  (202)  307-7183. 


IJ.ilci):  licicmlwr  1.1.  2.UOI. 
|ohn  B.  Brown,  III. 
Ih'ptttx  Ailiiiinislmtor. 
IKK  U(H    \i2-nmH  Filed  12-18-02;  8:45  amj 
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T^^de  Act  ot  2002    Notice  of  Further 
Assignment  of  Functions 

AGENCV:  Office  of  the  Secretar*'.  Labor. 
ACTION:  The  Secretary  of  Labor 
(Sc(  reiarv)  is  further  assigning  functions 
under  the  Trade  Act  of  2002  (Trade  Act) 
to  other  agencies  and  departments  of  the 
Executive  Branch. 


SUMMARY:  The  Trade  Act  sfjecifically 

granted  to  the  President  certain 
authorities  and  assigned  certain 
functions  related  to  agreements  covered 
bv  Trade  Act  provisions.  In  Executive 
(irder  13277  (67  FR  7305).  the  President 
delegated  certain  authorities  and 
assigned  certain  functions  to  the 
Secretary  and  provided  guidance  for 
ej^rcising  that  authority  and  performing 
those  functions,  including  the 
redelegation  of  authority  and  further 
assignment  of  functions  to  officers  of 
any  other  department  or  agency  within 
the  Executive  Branch.  This  notice 
informs  the  public  of  the  Secrefar\'s 
further  assignment  of  functions.  This 
order  does  not  create  any  right  or 
benefit,  substantive  or  procedural. 
enforc:eable  at  law  or  equity  by  a  party 
against  the  United  Slates,  its 
departments,  agencies,  instrumentalities 
or  entities,  its  officers  or  employees,  or 
anv  other  person. 
EFFECTIVE  DATE:  These  actions  are 
effective  immediately. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  B.  Moorliead.  Deputy  Under 
Sec:retary  for  International  Labor  Affairs 
U.S.  Department  of  Labor.  200 
C'onstitution  Avenue.  NW..  Washington 
DC  20210  Telephone:  202-693-4470.  E 
Mail:  tvonrht'(i(ithomns<<i dnl.gov. 
SUPPLEMENTARY  INFORMATION:  Further 
Assignment  of  Functions:  Pursuant  to 
section  (3)(b)(ii)  of  Executive  Order 
13277.  the  Secretary'  hereby  assigns  the 
functions  of  the  President  under  section 
2102(c)(8)  and  (9)  of  the  Trade  Act  to 
the  Secretar)'  of  State  and  the  United 
States  Trade  Representative,  to  be 
carried  out  by  the  Secretary  of  Labor, 
the  Secretar>'  of  State  and  the  United 
States  Trade  Representative.  Agencies 
and  departments  to  which  these 
functions  are  assigned  shall  perform 
them  in  a  manner  that  is  supportive  of 
agreements  subject  to  the  Trade  Act. 


.Si^iifit  111  \Vrt>lniigtun.  UC.  tiiiM  Kill)  ddv  ui 
l)i>(  ember.  2002. 
Klaine  L.  Chao. 
.Set  rc/wn'  ol  Lulxtr. 
|FK  [)<«    ()2-.11950  Filed  12-18-02:  8:45  am) 
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State  ot  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  ^SeTSSM. 
DiMinqham    AK    Notice  of  Termination 
ot  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  subchapter  D,  chapter  2.  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bav  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entr\- 
Commission  Permit  #56739M. 
Dillingham.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
ser\e  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.,  this  22nd  day 
(if  November.  2002. 
I.inda  G.  Poole, 

CiTtit\  inn  Officvr.  Division  of  Trade 
Adjust ment  Assistance. 
IFR  D(k:.  02-31951  Filed  12-18-02:  8:45  ami 
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State  ot  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  *  57548Z. 
Dillingham,  AK    Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  subchapter  D.  chapter  2.  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
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initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entr)' 
Commission  Permit  #  57548Z, 
Dillingham.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  22nd  day 
of  November.  2002. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

fTR  0(1.    n2-.Tin-):  Filed  12-18-02;  8:45  amj 
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Administration 

[NAFTA  -6587; 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #55864E. 
Dillingham   AK:  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  subchapter  D,  chapter  2.  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #55864E. 
Dillingham.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  22nd  day 

of  Nnvember.  2002. 
Liiii'.i  ( .    i'oole. 

Certitymg  Officer.  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  02-31953  Filed  12-18-02;  8:45  ami 
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iNAFTA-6588] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #66987N 
Dillingham.  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  i  itle  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  subchapter  D,  chapter  2,  Title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entr\' 
Commission  Permit  #66987N, 
Dillingham.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC.  this  22nd  day 
of  November.  2002. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

IFR  Doc  02-31f)li4  Filed  12-18-02;  8:45  amj 
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Administration 

[NAFTA-6589: 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #612916 
Dillingham.  AK:  Notice  of  Termination 
of  Investigation 

i^uisuaiii  lu  1  itle  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D.  chapter  2.  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #6129lB, 
Dillingham,  Alaska. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
ser\'e  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC.  this  22nd  day 
of  November  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

IFR  Doc.  02-319.=i.'i  Filed  12-18-02:  8:45  am) 
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Employment  and  "^'aminc 
Administration 

NAFTA-655V 

State  of  Alaska  Commerciaf  Fisheries 

Entry  Commission  Permti  <r55£""'  x 
Dillingham    AK    Notice  o^  '^'ermmaiior 
of  Investigation 

PursLiaiii  ((J  utle  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  subchapter  D,  chapter  2.  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5.  2002.  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #5557lX, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC.  this  22nd  day 
of  November.  2002. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

IFR  Doc.  02-31956  Filed  12-18-02;  8:45  am] 
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■NAFTA-6593 

State  of  Alaska  Commerciai  Fisheries 
Entry  Commission  Permit  ^e'S'SL 
Dillingham.  AK    Notice  o<  Terminatior 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 


-'HI  4 


Vvt] 


CI  ,il 


K.-isiiT /X''-'    r>7    w,    ^44 /Thiir>;()HV    Dpf  embpr   1Q.   2002  /  Notices 


Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a),  Subchapter  D.  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
(;ommission  Permit  #67873L, 
Dillingham.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
.serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC,  this  22nd  day 
of  Novembtir.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adiustment  Assistance. 
|FR  Do<    02-11957  Filed  12-18-02;  8:45  ami 
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nFPARTMFNT  Of  I  ABOR 

t  n'ploy  nu'fi!  jncl    'MinirH.! 
Administratiun, 

(N.%t  -A    f>5941 

St.itt'  of  Ai.iskj  (,".  ummerc  i.ii  Fishprips 
Entry  Ci-jniniissujn  P(>'"aiit  <''55102V 
Diiiinqh,in'   AK    Notice  ot  Termmation 
ot  invt'stiq.ition 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accx)rdance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  use  2273),  an  investigation  was 
initiated  on  .September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit*  55102V, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
S€!rve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  22nd  day 
of  November,  2002 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
IKK  Dot    02-.31958  Filed  12-18-02:  8:45  am] 

BILLIMO  COOe  4S10-30-P 


DEPARTMENT  OF  LABOR 

FiTipioympnt  and  Training 
Administration 

NA*  'A   6595] 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


Staff  ot  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #6591  3K 
Dillmqham    AK    Notice  ot  Termination 

of  Investiqation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2.  Title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #65913K, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  22nd  day 
of  November,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance 

|KR  Do(    02-31fl.'S9  Filed  12-18-02;  8:45  am) 
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FfTipiiiymvit  arid  framing 
A  d  ni  i  n  I  s  t  r  a  f  i  o  n 
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S!,)te  :)f  AlasKa  Commercial  Fisheries 
Entry  Commission  Permit  #56728W 
Dillinqham    AK    Notice  ot  Terminatior-. 

fjf  Invpstiqation 

Pursuant  to  litie  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2,  Title  II 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalt 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #56728W, 
Dillingham,  Alaska. 


Signed  in  Washington,  DC.  this  22nd  day 
of  November.  2002. 

Linda  G.  Poole, 

'Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance 
|FR  DiH    ()2-:n960  Filed  12-18-02:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

;nafta  bCiO' 

State  ot  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  ff  55486Z. 
Manokotak,  AK:  Notice  of  Termination 
ot  Investigation 

I'ursudut  tu  litle  V  of  the  North 
American  Free  Trade  Agreement 
bnplementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #55486Z. 
Manokotak,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  29th  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
IFR  Dor  OZ-.TlQfil  Filed  12-18-02;  8:45  am) 

BILUNG  COOe  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(NAFTA    b841! 

State  ot  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #58475G: 
Manokotak.  AK   Notice  ot  Termination 
of  Investigation 

Pursuant  to  i  itle  V  of  the  North 
American  Free  Trade  Agreement 
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implementation  Act  iFub.  L.  1UJ-182J 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #58475G. 
Manokotak.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  29th  day  of 
November.  2002. 
i  ind.f  {,    I'oole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-31962  Filed  12-18-02;  8:45  am] 
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Administration 

rNAFTA-6842] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #60325V. 
Manokotak,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  iitie  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2.  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #60325V. 
Manokotak.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  29th  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

IFR  Dor  02-31963  Filed  12-18-02;  8:45  am] 
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Employment  and  Training 
Administration 

[NAFrA-6843] 

State  ot  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #61475R, 
Manokotak.  AK:  Notice  of  Termination 
of  Investigation 

J'ursudnt  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #61475R. 
Manokotak.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  29th  day  of 
November.  2002. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  02-31964  Filed  12-18-02;  8:45  am] 
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Administration 

[NAFTA-6844] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #59565P. 
Manokotak,  AK:  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #59565P, 
Manokotak,  Alaska. 


The  petitioner  nas  requestea  tnai  mu 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  E)C,  this  29th  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  02-31965  Filed  12-18-02:  8:45  am) 
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Employment  and  Training 
Administration 

;nafta-6&46; 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #568101 
Manokotak.  AK    Notice  of  Termmatio'- 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #568101, 
Manokotak,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn. c 

onsequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC.  this  29th  day  of 

Kdvpmher    2002. 
I  ;nc!«  i  .    i-'iiole. 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  02-31966  Filed  12-18-02;  8:45  am] 
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State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #63407?, 
Manokotak,  AK.  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
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Implementation  Act  (Pub.  L.  U)J-1H2J 
conccmins  transitional  adjustment 
assistance,  hereinafter  calliMl  NAFTA- 
TAA  and  in  accordanct?  with  section 
250(3).  Subchapter  IJ.  C:hapt(;r  2.  Title  II. 
of  the  Tra<ie  Act  of  1974.  as  amended 
(I't  U  S.C.  227;»).  an  invesliKation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bav  Native  Association  on  behalf 
of  Bristol  Bav  salmon  fishermen.  State 
of  Alaska  ConuntTcial  Fisheries  Entry 
(Commission  Permit  #b3407P. 
Manokotak.  Alaska. 

The  petitioner  has  requested  that  the 
petit,  jn  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investij^ation 
has  been  terminated. 

Si4iied  in  VVasliiiintun.  IX).  this  2<Hh  (lav  nf 
XovrmlHT.  J(1(I2. 
I.iiidu  (j.  Hoole, 

Ciiiifyinii  Officer.  Division  ofTnidf 
Ailjustmnnl  Assisltinri'. 

UK  I)«M  .  ()2-:U'«i7  Pili'd  12-18-02:  H:4.i  ami 
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(NAFTA-68491 

State  of  Alaska  Commercial  Fisheries 
Fntry  Commission  Permit  #63405G. 
Manokotak.  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  title  V  of  the  North 
Ami^rican  Free  Trade  Agreement 
lmpl<;mentation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  htireinaftiT  called  NAFTA- 
TAA  and  in  acc:ordance  with  section 
2.10(a).  subchapter  D.  chapter  2.  title  li. 
of  the  Trade  Act  of  1974.  as  amended 
(19  IJ.S.C.  2273).  an  investigation  was 
initiated  on  .September  .S.  2002.  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  bffhalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
C'ommissif)n  Permit  #63405G, 
Manokotak.  Alaska. 

The  petitioner  has  r»(quested  that  the 
petition  be  withdrawn.  C.onsequently. 
further  investigation  in  this  case  would 
serve  no  purp(jse.  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  LXJ.  Ihis  29th  day  uf 
November.  2(102. 
Linda  G.  Poole, 

C.fiiifyinfi  Offictfr.  Division  ofTnidf 

Adinstmcnl  Assislanrf. 

II  l<  l)c.(    (»2-.n'«iH  FILmI  12-1<MI2;  8:4.o  ami 
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DEPAH  '  Mf  \  '   :)f   I  ABOR 

Employment  and  Training 
Administration 

(NAFTA-6850] 

State  of  A!,tsk,;i  Commpr'-i,Tl  Fisheries 
Entry  Com'T-HsSion  Pcrniit  ;yS80'l6U 
Mar^i  iKtit.ik    AK     Notice  I,.;*  Tfrminntion 
of  Investiq.it'i.ri 

Pursuaiil  ti>  lille  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  {Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D.  chapter  2.  title  11, 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002,  in 
respon.se  to  a  petition  fikni  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #58046U. 
Manokotak,  Alaska. 

The  p»!titioner  has  rtnjuested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signtd  in  Washington.  IXl.  this  29th  day  of 
N()Vfml)t!r.  2002. 
I.inda  G.  Poole. 

CJTtifvinfi  Offirtfr.  Division  ofTmdv 

.  \tijtisiiiii'nt  Assi'itanif. 

IKK  !)(>(    ()2-:n«m<lFilf(l  12-1H-()2:  H:4.'i  ami 
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Employment  i'   i  Training 
Administration 

[NAFTA-6852J 

State  of  Aiisk)  Commercial  Fisheries 
Entry  Co-  '    ,sion  Permit  #59829U. 
Manokot.iw    AK    Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementaticm  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D.  Chapter  2.  Title  11. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bav  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #59829U. 
Manokotak.  Alaska. 


Ibt'  pttliUoner  has  requested  tliat  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
ser\e  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  29th  day  of 
NdVcriitxT.  2002. 
Linda  G.  Poole, 

Certj/v/fig  Officer.  Division  of  Trade 
Adjiistmrnt  Assistance. 

IKK  D()(    02-;U970  Filed  12-18-02:  8:45  ami 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  ancj  Health 
Aclministratiof^ 

Pedorai  Advisory  Council  on 
Occupational  Safety  and  Health    Notice 

of  Meet  in  q 

Notice  i.s  hereby  given  of  the  date  and 
location  of  the  next  meeting  of  the 
Federal  Advisory  Council  on 
Occupational  vSafelv  and  Health 
(FACOSH).  established  under  Section 
1-5  of  Executive  Order  12196  on 
Februarv  fi.  1980.  published  in  the 
Federal  Register,  Februarv  27.  1980  (45 
FR  1279).  FACOSH  will  meet  on 
)anuarv  8.  2003.  starting  at  9  a.m.,  in 
Room  'N-3437  A/B/C/D  of  the 
Department  of  Labor  Frances  Perkins 
Building.  200  Constitution  Avenue. 
N.W.,  Washington.  DC  20210.  The 
meeting  will  adjourn  at  approximately 
11:30  a.m..  and  will  be  open  to  the 
public.  All  persons  wishing  to  attend 
this  meeting  must  exhibit  photo 
identification  to  security  personnel. 

Afiendii  Items  will  include: 
ICniJI  to  Order 

2.  Report  from  Workgroups 

a.  F'eiierai  Execulive  liislitute  training 
initiative 

b.  Proposed  Ke<;()r(lkeHping  (Changes 

3.  Federal  Safety.  Health,  and  Kelurn-lo- 
KinploMiieiil  Proposal 

4.  OSH.A  Wt^bpage  Project 

.5.  tiptlalu  on  Federal  .Safety  and  Health 
lA)uni:il  (^inference 
r».  New  l)usine.ss 
7.  Adjournment 

Written  data,  views,  or  comments  may 
be  submitted,  preferably  with  20  copies, 
to  the  Office  of  Federal  Agency 
Programs  at  the  address  provided  below. 
All  suc:h  submissions,  receiv(?d  by 
December  19,  2002.  will  be  provided  to 
the  Federal  Advisory  Council  members 
and  will  be  included  in  the  record  of  the 
meeting.  Anyone  wishing  to  make  an 
oral  presentation  should  notify  the 
Office  of  Federal  Agency  Programs  by 
the  close  of  business  January.  3  2002. 
The  request  should  .state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  will  appear,  and  a  brief  outline 
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of  the  content  of  the  presentation. 
Persons  who  request  the  opportunity  to 
address  the  Federal  Advisory  Council 
may  be  allowed  to  speak,  as  time 
permits,  at  the  discretion  of  the 
Chairperson.  Individuals  with 
disabilities  who  wish  to  attend  the 
meeting  should  contact  Tom  Marple  at 
the  address  indicated  below,  if  special 
accommodations  are  needed. 

For  additional  information,  please 
contact  Thomas  K.  Marple,  Director, 
Office  of  Federal  Agency  Programs,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration. 
Rooni  N-3622,  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 
telephone  number  (202)  693-2122.  An 
official  record  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Office  of  Federal  Agency  Programs. 

Signed  al  Washington.  DC.  this  11th  day  of 
December  2002. 
|ohn  L.  Henshaw. 

Assistant  Serretar)'  of  Labor  for  Occupational 
Safety  and  Health. 

|FR  Doc.  02-31783  Filed  12-18-02;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

f^ationai  Endowment  for  the  Arts 

Combined  A^ts  Advisory  Panei 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Ad\4sory  Committee  Act  (Public 
Law  92—463).  as  amended,  notice  is 
hereby  given  that  four  meetings  of  the 
Combined  Arts  Advisory  Panel  to  the 
National  Council  on  the  Arts  will  be 
held  al  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW.. 
Washington,  DC,  20506  as  follows: 

Arts  Education:  January  14-17,  2003, 
Room  716  (Arts  Learning  category- 
section  Bl).  A  portion  of  this  meeting, 
from  1  p.m.  to  2  p.m.  on  January  17th. 
will  be  open  to  the  public  for  policy 
discussion.  The  remaining  portions  of 
this  meeting,  from  9  a.m.  to  6  p.m.  on 
January  14th  and  16th.  from  9  a.m.  to 
6:30  p.m.  on  January  15th.  and  from  9 
a.m.  to  1  p.m.  and  2  p.m.  to  3:45  p.m. 
on  January  17th.  will  be  closed. 

Arts  Education:  January  28-31,  2003, 
Room  716  (Arts  Learning  category- 
Section  B2).  A  portion  of  this  meeting, 
from  1  p.m.  to  2  p.m.  on  January  31st. 
will  be  open  to  the  public  for  policy 
discussion.  The  remaining  portions  of 
this  meeting,  from  9  a.m.  to  6  p.m.  on 
January  28th  and  30th,  from  9  a.m.  to 
6:30  p.m.  on  January  29th.  and  from  9 
a.m.  to  1  p.m.  and  2  p.m.  to  3:45  p.m. 
on  January  31st,  will  be  closed. 


Folk  &■  Traditional  Arts:  January  21- 
24,  2003,  Room  716  (National  Heritage 
Fellowships  category).  A  portion  of  this 
meeting,  from  1:30  p.m.  to  2:30  p.m.  on 
January  23rd,  will  be  open  to  the  public 
for  policy  discussion.  The  remaining 
portions  of  this  meeting,  from  9  a.m.  to 
6:30  p.m.  on  January  21st  and  22nd, 
from  9  a.m.  to  1:30  p.m.  and  2:30  p.m. 
to  6:30  p.m..  on  January  23rd,  and  from 
9  a.m.  to  3:39  p.m.  on  January  24th.  will 
be  closed. 

Arts  Education:  February-  4-7,  2003, 
Rooms  714  &  716  (Arts  Learning 
category — sections  Cl  and  C2).  A 
portion  of  this  meeting,  from  1  p.m.  to 
2  p.m.  on  February  7th.  will  be  open  to 
the  public  for  policy  discussion.  The 
remaining  portions  of  this  meeting,  from 
9  a.m.  to  6  p.m.  on  Februar\'  4th  and 
6th,  from  9  a.m.  to  6:30  p.m.  on 
February  5th.  and  from  9  a.m.  to  1  p.m. 
and  2  p.m.  to  3:45  p.m.  on  February  7th. 
will  be  closed. 

The  closed  portions  of  these  meetings 
are  forlhe  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
2.  2002.  these  sessions  will  be  closed  to 
the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  title  5.  United 
States  Code. 

Any  person  may  obser\'e  meetings,  or 
portions  thereof,  of  advisory  panels  that 
are  open  to  the  public,  and.  if  time 
allows,  may  be  permitted  to  participate 
in  the  panels  discussions  at  the 
discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodation.; 
due  to  a  disability,  plea.se  contact  the 
Office  of  AccessAbility.  National 
Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20506.  202/682-5532. 
TDY-TDD  202/682-5496.  at  least  seven 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plovvitz-Worden.  Office  of 
Guidelines  &  Panel  Operations.  National 
Endowment  for  the  Arts.  Washington. 
DC.  20506.  or  call  202/682-5691. 

Dated:  December  12.  2002. 
Kathy  Plowitz-Worden, 
Panel  Coordinator.  Panel  Operations, 
\ational  Endowment  for  the  Arts. 
|FR  Doc' 02-3 1909  Filed  12-18-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Docket  Nc    50-  30097] 

Dr  Ilia  Ruiz  Ganduiia  Environnenia 
Assessment  and  Final  Finding  o'  Nc 
Significant  Impact,  Exemption 

i  liir  i^.  .->.  NuLiear  Regulatory 
Commission  is  authorizing  Ilia  Ruiz 
Ganduiia,  M.D.,  License  No.  52-24929- 
01,  an  exemption  to  10  CFR  35.432,  for 
90  days  to  permit  the  licensee  to 
continue  the  medical  use  of  its 
strontium-90  eye  applicator  without 
determining  the  source  output  or 
activity  based  on  a  calibration 
performed  as  required  by  10  CFR 
35.432.  During  this  period,  the  licensee 
shall  use  the  activity  value  (corrected 
for  decay)  provided  by  the  strontium-90 
eye  applicator  brach>^herapy  1988 
calibration  certificate  for  ophthalmic 
treatment. 


Eii^ 


rniental  Assessment 


Idantijication  of  the  Proposed  Action 

Ilia  Ruiz  Ganduiia.  M.D..  has  a  United 
States  Nuclear  Regulator)'  Commission 
(NRC)  license  (License  No.  52-24929- 
01)  that  authorizes  the  use.  for  medical 
therapeutic  patiei^t  treatment  purposes, 
of  a  strontium-90reye  applicator  sealed 
source.  The  licensee  has  requested,  in  a 
letter  dated  November  21.  2002.  that  the 
NRC  grant  her  an  exemption  for  a 
limited  period  of  time  from  the  source 
calibration  requirement  in  10  CFR 
35.432.  in  order  to  use  the  licensed 
source  for  patient  treatment  until  a 
laboratory  authorized  to  calibrate  the 
source  can  provide  the  calibration 
required  by  10  CFR  35.432.  This 
requirement  became  effective  oi) 
October  24.  2002. 

10  CFR  section  35.432  specifies  that 
licensees  may  only  use  brachxiherapy 
sources  on  or  after  October  24,  2002.  if 
the  licensee  shall  have  determined  the 
source  output  or  activity  using  a 
dosimetry  system  that  meet  the 
requirements  of  10  CFR  35.630(a).  To 
meet  this  requi|ement.  a  licensee  may 
'  perform  the  measurements,  or  use 
measurements  provided  by  the  source 
manufacturer  or  by  a  calibration 
laborator}'  accredited  by  the  American 
Association  of  Physicists  in  Medicine 
that  are  made  in  accordance  with  the 
referenced  section  of  the  rule. 

Since  the  1988  calibration  of  the 
source  was  not  performed  in  accordance 
with  the  requirements  of  10  CFR  35.432, 
Dr.  Ganduiia,  an  opthamologist 
practicing  in  Mayaguez.  Puerto  Rico, 
has  not  been  able  to  use  the  source  since 
October  24,  2002.  She  requested 
recalibration  of  her  strontium-90  eve 
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calibration  laboratory,  but  the 
calibration  laboratory  has  a  backlog  of 
requests  and  cannot  send  the 
transportation  container  needed  to  ship 
the  source  at  this  time.  The  calibration 
is  expected  to  be  completed  by 
December  31.  2002.  Dr.  Gandulla  does 
not  have  the  authorization  or  equipment 
to  perform  the  calibration  and  the 
strontium-90  source  manufacturer 
cannot  provide  the  calibration  because 
the  manufacturer  is  no  longer  in 
business.  Dr.  Gandulla  requested  an 
exemption  that  would  permit  her  to 
continue  to  perform  patient  treatments 
until  the  required  rec;ali  brat  ion  can  be 
performed. 

Need  for  the  Proposed  Action 

The  exemption  is  needed  so  that  Dr. 
Gandulla  can  continue  to  provide 
optimum  medical  treatment  to  her 
patients.  The  exemption  would  allow 
Dr.  Gandulla  to  use  the  activity  from  the 
1988  calibration  certificate  (corrected 
for  decay)  to  determine  the  treatment 
times  for  ophthalmic  conditions.  This 
would  permit  continued  use  of  the 
source  prior  to  its  recalibration  and 
provide  needed  timely  patient 
therapeutic  services  without 
interruption.  Recalibration  of  the 
licensed  strontium-90  eye  applicator  is 
expected  to  he  performed  by  December 
31.  2002.  The  90-day  duration  of  the 
exemption  allows  for  flexibility  if  there 
is  a  delay  in  the  calibration  laboratory's 
ability  to  supply  the  transportation 
container  necessary  to  ship  the  source. 
NRG  inspections  since  1988  have  not 
identified  any  medical  events  associated 
with  the  use  of  the  source  or  the 
treatment  times  developed  using  the 
existing  activity  values. 

Environmental  Impacts  of  the  Proposed 
Action 

The  strontium-90  eye  applicator 
source  is  a  sealed  source  and  no 
material  will  be  released  into  the 
environment.  All  the  strontium-90  is 
contained  within  the  brachytherapy 
source,  as  verified  by  periodic  source 
leak  tests  performed  by  the  licensee. 
The  proposed  action  does  not  increase 
public  radiation  exposure.  There  will  be 
no  impact  on  the  environment  as  a 
result  of  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  required  by  section  102(2)(E)  of 
NEPA  (42  U.S.C.  4322{2)(E)).  possible 
alternatives  to  the  final  action  have  been 
ctmsidered.  The  alternatives  are  to  deny 
the  exemption  rttquest  and  to  require  the 
licensee  to:  (1)  return  the  source  for 
calibration  to  the  manufacturer,  (2)  have 
another  calibration  laboratory  perform 


th«'  lutdsurements,  (3,  piilwim  the 
calibration  measurements,  or  (4)  put  the 
sources  in  storage  until  the  calibration 
can  be  performed.  The  sources  cannot 
be  returned  to  the  manufacturer  because 
the  manufacturer  is  no  longer  in 
business.  Dr.  Gandulla  has  already 
requested  calibration  by  an  accredited 
calibration  laboratory.  The  licensee  does 
not  have  the  qualifications, 
authorization,  or  equipment  to  perform 
the  calibration.  The  only  other  possible 
option  is  to  require  that  the  licensee 
place  the  source  in  storage.  This  option 
would  not  produce  a  gain  in  protecting 
the  human  environment,  and  it  would 
negatively  impact  the  licensee- 
physician's  provision  of  medical  care  to 
her  patients. 

Alternative  Use  of  Resources 

No  alternative  use  of  resources  was 
considered  due  to  the  reasons  stated 
above. 

Agencies  and  Persons  Consulted 

No  other  agencies  or  persons  were 
contacted  regarding  this  proposed 
action. 

Identification  of  Source  Used 

Letter  from  Ilia  Ruiz  Gandulla.  M.D., 
to  U.S.  Nuclear  Regulaton,'  Gommission. 

Region  n    il..t..,l  \',,\.  .-mtjfr  :M     2002 

Finding  ui  .\u  .^i^mlu.ant  liupai.t 

Based  on  the  above  environmental 
assessment,  the  Gommission  has 
concluded  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 
Accordingly,  the  NRG  has  determined 
that  a  Finding  of  No  Significant  Impact 
is  appropriate  and  preparation  of  an 
environmental  impact  statement  is  not 
warranted. 

The  licensee's  letter  is  available  for 
inspection,  and/or  copying  for  a  fee.  in 
the  Region  II  Public  Document  Room, 
Atlanta  Federal  Genter,  61  Forsyth 
Street.  SW..  Atlanta.  GA  30303  The 
d(K:ument  is  available  electronically  for 
public  inspection  from  the  Publically 
Available  Ret:ords  (PARS)  component  of 
NRG's  Documents  Access  and 
Management  System  (ADAMS), 
accession  number  ML023250443. 
ADAMS  is  accessible  from  the  NRG  Web 
site  at  http://i\'\%'w. nrc.gov/reoding-rm/  - 
adams.html. 

Daliid  in  RcK,kville.  Maryland,  this  13th 
day  of  Dei :i;mbi!r.  20U2. 


For  the  Nuclear  Regulatory  Commission. 
Frederic:k  Brown. 

Section  Chief,  Material  Safely  and  Inspection 
Branch.  Division  of  Industrial  and  Medical 
Suclear  Safety.  Office  of  Nuclear  Material 
Safetv  and  Safeguards. 
jFR  Doc.  02-31943  Filed  12-18-02:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Final  Finding  of  No  Significant  Impact 
and  Availability  of  the  Environmental 
Assessment  Regarding  Troxler 
Electronic  Laboratories   Inc     Request 
for  Exemption 

!     I  iitr  iiiliii  linil 

NKi.  IS  ( I  msidering  the  granting  of  an 
exemption  from  the  provisions  in  10 
CFR  32.14.  to  allow  Troxler  Electronic 
Laboratories,  Inc.  (hereafter  Troxler)  to 
manufacture  and  distribute  the  Model 
GoreReader  density  gauge  as  an  exempt 
product.  The  NRG  staff  performed  an 
Environmental  Assessment  (EA)  in 
support  of  its  review  of  Troxler's 
request,  in  accordance  with  the 
requirements  in  10  GFR  part  51.  The 
conclusion  of  the  EA  is  a  Finding  of  No 
Significant  Impact  (FONSI)  for  the 
proposed  licensing  action. 

Tl    Su[)[>lfnii'ntan  Infnrmntinn 

[1(11  m;;i'ij;i(; 

Troxler  has  requested  a  license  to 
manufacture  and  distribute  an  ionizing 
measuring  instrument  for  density 
readings  (GoreReader)  as  an  exempt 
product.  This  licensing  action  requires 
an  exemption  from  the  provisions  of  10 
GFR  32.14.  which  specify  that  licensees 
can  incorporate  byproduct  material  into 
products  that  meet  the  requirements 
found  in  10  GFR  30.15. 

The  GoreReader  is  an  ionizing 
radiation  measurement  instrument  that 
determines  the  specific  gravity  of  a 
compacted  asphalt  sample.  The 
construction  of  the  GoreReader  is  all 
metal  housing  and  includes  lead 
shielding  around  the  source.  It  is  a 
bench  top  laboratory  instrument 
containing  eight  exempt-quantity 
cesium- 137  sources  (10  microcuries/ 
0.37  MBq  each)  installed  in  plexiglass 
which  is  filled  and  sealed  with  an 
epoxy.  The  sources  are  held  in  a 
subassemblv  inside  the  device  which  is 
mounted  inside  the  lower  third  of  the 
device  below  the  sample  chamber.  It  is 
not  removable  and  is  completely 
inaccessible  to  the  user.  The  total 
activity  is  80  microcuries  (3  MBq). 

Troxler  has  requested  an  exemption 
from  10  GFR  32.14.  to  allow  it  to 
distribute  the  GoreReader  as  an  exempt  , 
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device  instead  of  a  generally  licensed 
device.  The  use  of  the  GoreReader 
would  be  one  element  in  the 
implementation  of  the  Strategic 
Highway  Research  Program  (SHRP). 
established  by  Gongress  in  1987  to 
develop  and  evaluate  innovative 
technologies  for  roadway  construction, 
maintenance,  and  operations.  The  SHRP 
program  produced  Superpave,  a  more 
reliable  asphalt-mix  design,  analysis, 
and  quality  control  methodology  that 
utilizes  an  advanced  technology 
approach  to  pavement  design. 

Implementation  of  the  Superpave-mix 
design  has  resulted  in  superior 
performing  asphalt  pavements. 
However,  the  coarser  mixtures  resulting 
from  Superpave-mix  designs  have 
caused  problems  with  the  accuracy  and 
precision  to  measure  the  specific  gravity 
of  laboratory  specimens  and  pavement 
core  samples.  The  overestimation  of 
density  results  in  premature  pavement 
distress  and  permeability  related 
problems.  Troxler's  GoreReader  is  a 
technology  improvement  that 
overcomes  the  shortcomings  of  current 
water  displacement  methods  for 
measuring  the  specific  gravity  of  asphalt 
samples.  Unlike  current  methods,  the 
GoreReader  uses  radiation  from  a 
distribution  of  sources  to  probe  the 
entire  volume  of  an  asphalt  sample.  By 
doing  so,  it  can  accurately  measure  the 
coarser  Superpave-mixes.  The 
GoreReader  reduces  operator 
dependence,  improves  accuracy  and 
precision,  and  reduces  laboratory 
differences  in  measurements  to  produce 
better  pavement  designs. 

Troxler's  experience  with  the 
distribution  of  generally  licensed  gauges 
shows  that  despite  the  GoreReader's 
advantages,  it  would  be  attractive  to 
end-users  only  if  it  could  be  distributed 
nationally  under  uniform  licensing  with 
low  quantities  of  radioactive  material 
contained  in  it.  Many  potential  users 
have  indicated  that  they  are  unwilling 
to  deal  with  additional  regulatory 
burdens  associated  with  generally 
licensed  devices.  Therefore,  Troxler  has 
asserted  in  its  request  that  the 
GoreReader's  benefits  can  be  fully 
realized  only  if  it  is  licensed  for  exempt 
distribution. 

Summary  of  the  Environmental 
Assessment 

The  NRG  staff  performed  an  appraisal 
of  the  environmental  impacts  associated 
with  the  exemption,  in  accordance  with 
10  GFR  part  51.  Environmental 
Protection  Regulations  for  Domestic 
Licensing  and  Related  Regulatory 
Functions.  The  exemption  would 
authorize  Troxler  to  manufacture  and 


distribute  the  GoreReader  as  an  exempt 
product. 

The  results  of  the  staffs  assessment  of 
potential  environmental  impacts  are 
documented  in  an  EA  which,  as  noted 
above,  has  been  placed  in  the  Publicly 
Available  Records  component  of  NRG's 
document  system  (ADAMS).  Based  on 
its  review,  the  NRG  staff  has  concluded 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

The  proposed  action  that  the  NRG  is 
considering  is  to  issue  an  exemption 
from  10  GFR  32.14.  The  proposed  action 
allows  Troxler  to  distribute  the 
GoreReader  density  gauge  as  an  exempt 
device.  The  alternatives  available  to  the 
NRG  are: 

1 .  Approve  the  exemption  request  as 
submitted;  or 

2.  Deny  the  request. 

Based  on  its  review,  the  NRG  staff  has 
concluded  that  the  environmental 
impacts  associated  with  the  proposed 
action  do  not  warrant  denial  of  the 
exemption  request.  The  staff  considers 
that  Alternative  1  is  the  appropriate 
alternative  for  selection. 

Conclusion 

The  NRG  staff  considered  the  risk  to 
human  health  from  distribution  and 
transportation,  routine  use,  disposal, 
and  accidents  and  misuse,  as  well  as  the 
environmental  consequences  of 
approving  an  exemption  from  10  CFR 
32.14  for  the  Troxler  GoreReader,  and 
has  determined  that  the  approval  of  this 
exemption  is  (1)  authorized  by  law;  (2) 
will  not  endanger  life  or  property  or  the 
common  defense  and  security;  and  (3)  is 
otherwise  in  the  public  interest. 

Ill    Finding  of  No  Sit;nifi(  ant  Impact 

Ihe  NRG  staff  has  preparca  an  EA  for 
the  proposed  exemption  from  10  CFR 
32.14.  On  the  basis  of  the  assessment, 
the  NRG  staff  has  concluded  that 
environmental  impacts  associated  with 
the  proposed  action  would  not  be 
significant  and  do  not  warrant  the 
preparation  of  an  Environmental  Impact 
Statement.  Accordingly,  a  Finding  of  No 
Significant  Impact  is  appropriate. 

IV.  Further  Infurmatiuii 

The  EA  and  the  documents  related  to 
this  proposed  action  are  available  for 
public  inspection  at  NRG's  Public 
Electronic  Reading  Room  at  http:// 
wwvi'.nrc.gov/reading-rm/adams.html. 
The  accession  number  of  the  electronic 
file  for  the  related  documents  is 
ML023190183;  the  direct  accession 
number  of  the  EA  within  this  file  is 
ML023450624.  Documents  may  also  be 


examined  and/or  copied  for  a  fee.  at  the 
NRG's  Public  Document  Room,  located 
at  One  White  Flint  North.  11555 
Rockville  Pike.  Rockville,  NflD  20854. 
Any  questions  regarding  this  action  can 
be  directed  to  Dr.  John  P.  Jankovich  at 
(301)  415-7904  or  by  e-mail  at 
JPf2@nrc.gov. 

Dated  in  Rockville,  Maryland,  this  13th 
day  of  December.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  H.  Essig, 

Chief.  Materials  Safety  and  Inspection 
Branch.  Division  of  Industrial  and  Medical 
Nuclear  Safety.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

IFR  Doc.  02-.T1944  Filed  12-18-02;  8:45  ami 
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Rpieftse 


Cohen  &  Steers  Advantage  tncome 
Realty  Fund   Inc.,  el  ai  ,  Notice  ot 
Application 

December  12.  2002. 
AGENCY:  Securities  and  Exchange 
Commission  ("Gommission"). 
action:  Notice  of  an  application  for  an 
uraer  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
19(b)  of  the  Act  and  rule  19b-l  under 
the  Act 


Summary  of  tme  application: 
Applicants  request  an  order  to  permit 
certain  registered  closed-end 
management  investment  companies  to 
make  long-term  capital  gains 
distributions  to  holders  of  shares  of 
their  preferred  stock. 
APPuCANTS:  Cohen  &  Steers  Advantage 
iiu.uaie  Realty  Fund.  Inc.  ("RLF"). 
Cohen  &  Steers  Quality  Income  Realty 
Fund.  Inc.  ( "RQI  ").  Cohen  &  Steers 
Premium  Income  Realty  Fund.  Inc. 
("RPF";  each  of  RPF.  RQI  and  RLF.  an 
"Existing  Fund"  and  collectively,  the 
"Existing  Funds  "),  Cohen  &  Steers 
Capital  Management,  Inc.  (including 
any  successor  in  inte^est^  the 
"Adviser")  and  each  registered  closed- 
end  management  investment  company 
to  be  advised  in  the  future  by  the 
Adviser  or  by  an  entity  controlling, 
controlled  by,  or  under  common  control 
(within  the  meaning  of  section  2(a)(9)  of 
the  Act)  with  the  Adviser  (such 


'  A  successor  in  interest  is  limited  to  entities  that 
result  from  a  reorganization  into  anotlier 
jurisdiction  or  a  cliaage  in  the  type  of  business 
organization. 


.*ij(! 


.In  .11 


IsIlT 


/Vn!    67.  No    244/Thiirsdav,  December  19.  2002 /Notices 


invostment  companies,  the  "Kulure 
Funds"  and  lo^elhtT  with  the  Hxisting 
Funds.  lh(!  'FiukIs'").  ' 
FILING  DATES:  The  application  was  filt>d 
no  (Jctobt^r  M.  2001  and  amc^mlfjd  on 
Ut'cember  11.  2002.  Applicants  have 
aj'refd  to  file  an  anKMidment  during  th«« 
notice  period,  the  substance  of  which  is 
reflecfod  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  ^ranliUK  tlii^  appiicatKJn  wdl 
be  issued  unless  the  Commission  orders 
a  hearing;.  Interested  persons  may 
request  a  hearinj{  by  writing  lo  the 
C;ommi.ssion*s  Secretary  and  serving  the 
applicants  with  a  copv  of  the  request, 
personally  or  bv  mail.  Hearing  rt>quests 
should  be  received  bv  the  C.ommission 
by  5;30  p.m.  on  January  fi.  200;J  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants  in  the  form  of 
an  affidavit  or.  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  .Secretary.  Commission.  450 
Filth  Strttet,  NW.  Washington,  [X: 
20.'i49-0fi09.  Applicants,  c/o  Laurence 
B.  Stoller.  7.57  Third  Avenue.  New  York, 
New  York  10017. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  |.  Rieg.-I,  at  (202)  y42-U5ti7,  or 
Todd  F.  Kuehl.  Branch  Chief,  at  (202) 
^42-0564  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
tullovving  is  a  summary  ol  the 
application.  The  complete  application 
mav  be  obtained  for  a  fee  from  the 
Commissions  Public  Reference  Branch. 
450  Fifth  Stn'et.  NW..  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Existing  Funds  are  organized 
as  Maryland  corporations  and  registered 
under  the  Act  as  non-diversified, 
closed-end  management  investment 
companies.  The  primary  objective  of 
each  Existing  Fund  is  high  current 
income  through  investment  in  real 
estate  securities.  The  Advist^r.  an 
investment  adviser  r»?gistered  under  the 
Investment  Advi.sers  Act  of  1940.  serves 
as  the  investment  adviser  to  the  Existing 
Funds. 


■  .All  existing  ri'xistflrMt  cliistHlnmJ  mdnajjrmciil 
iiiVH>tmeiil  >  iiiii|>.inii-s  that  i  iirn-iillv  iiilriiil  l'>  n-iv 
(III  Ihf  r<!c)iifslf<l  iinliT  .in-  iiamtMl  rf>  ,tppli<  .mis  mmiI 
iinv  Kiiliirc  Kiiiiil  lli.il  iiu\  roiv  (iii  Ihr  unlrr  in  lh<' 
fiilure  will  (:(im|ilv  willi  llif  li'rms  nt  llu- 
.ipplii  iitiiiii. 


2.  bach  Fund  has  tJi  will  hd\c  two 
classes  of  stock:  a  single  class  of 
common  stock  and  a  single  class  of 
auction  rale  cumulative  preferred  stock 
issued  in  one  or  more  series.  The 
common  stock  of  each  Existing  Fund  is 
listed  and  tradi?d  on  the  New  York  Stock 
Exchange.  Shares  of  preferred  stock  of 
each  Fund  are.  or  will  be.  subject  to 
purchase  and  sale  at  auctions  that  are 
generally  held  at  seven  or  twenty-eight 
dav  intervals  or  at  such  other  inter\al  as 
specified  in  the  articles  supplementary 
or  other  corporate  organizational 
documents  creating  such  auction  rate 
preferred  stock  (each  of  the  foregoing, 
an  "Auction  Interval  "). 

3.  Each  Fund  has  paid  or  will  pay 
dividends  on  its  preferred  stock  at  an 
Auction  Interval.  The  Board  of  Directors 
of  each  Fund  (each,  a  "Board  ")  has  set 
or  will  set  the  initial  dividend  rate  on 
each  series  of  the  Fund's  preferred  stock 
as  a  sptK-.ified  percentage  of  the 
liquidation  preference  of  the  series  of 
the  preferred  stock. '  Thereafter,  each 
Fund  pays  or  will  pay  an  amount  of 
dividend  based  on  rates  determined  by 
auction  or.  under  certain  circumstances, 
by  a  predetermined  formula.  All 
investment  income  remaining  after  the 
payment  of  each  Fund's  preferred  stock 
dividends  and  expen.ses  will  be  paid 
monthly  to  holders  of  common  stock  at 
a  specified  amount. 

4.  Each  Fund  also  will  make  annual 
distributions  of  realized  long-term 
capital  gains,  if  any.  to  both  holders  of 
common  and  preferred  stock. 
Distributions  of  long-term  capital  gains 
are  designed  to  comply  with  IRS 
Revenue  Ruling  89-81.  1989-1  C.B.  226 
(••Revenue  Ruling  89-81  "j.  Depending 
upon  the  amount  of  long-term  capital 
gains  realized  in  a  fiscal  year,  the  period 
of  time  between  auctions,  and  the 
amount  yf  the  dividend  as  set  by 
auction,  each  F'und  may  be  required  to 
distribute  a  greater  number  of  long-term 
capital  gains  distributions  to  its 
preferred  stockholders  than  is  permitted 
by  section  19(b)  of  the  Act  and  rule  19b- 
1  under  the  Act  to  comply  with  Revenue 
Ruling  89-81.  Holders  of  common  stock 
in  each  Fund  will  receive  long-term 
capital  gains  distributions  in 
compliance  with  section  19(b)  and  rule 
19b-l. 

5.  Applicants  request  relief  to  permit 
eac:h  Fund  to  make  long-term  capital 
gains  distributions  to  its  preferred 
st(K:kholders  in  any  one  taxable  year  to 
the  extent  necessary  to  comply  with 
Revenue  Ruling  89-81.  provided  that. 


'  Thi'  riiNp»Hlivf  Hii.ud  ii(  vm  h  nf  KLK.  RQI  diiil 
Kt'K  M-l  the  Inili.il  <liviil»'iid  rMv  im  imi  h  M•ri^^^  of 
lilt-  r«tsp«?«  Ijvf  KunilS  pn-fi'mtcl  .sIih  k  on  lulv  20. 
2001.  April  I.  2002  dnil  (Xlotmr  10.  2002. 


IMe  j-und  inauitdinb  in  oIlt'Li  a 
distribution  policy  calling  for 
distributions  to  its  preferred 
stockholders  at  each  Auction  Interval  at 
rates  determined  by  the  Board  of  the 
Fund  at  the  time  a  series  of  such 
preferred  stock  is  initially  issued,  and 
thereafter  pursuant  to  auction,  or  under 
certain  circumstances,  by  a 
predetermined  formnia 

\  jijii  n  all's     i  cu,!  1     \  n.i  1\  sis 

1.  Section  19(b)  of  the  Act  provides 
that  a  registered  investment  company 
mav  not.  in  contravention  of  such  rules, 
regulations,  or  orders  as  the 
Commission  may  prescribe,  distribute 
long-term  capital  gains  more  often  than 
once  every  twelve  months.  Rule  19b- 
1(a)  under  the  Act  permits  a  registered 
investment  company,  with  respect  to 
any  one  taxable  year,  to  make  one 
capital  gains  distribution,  as  defined  in 
section  852(b)(3)(c)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
•Code").  Rule  19b-l(a)  also  permits  a 
supplemental  distribution  to  be  made 
pursuant  to  section  855  of  the  Code  not 
exceeding  10%  of  the  total  amount 
distributed  for  the  year.  Rule  19b-l(f) 
permits  one  additional  long-term  capital 
gains  distribution  to  be  made  to  avoid 
the  excise  tax  under  section  4982  of  the 
Code. 

2.  Revenue  Ruling  89-81  requires  that 
a  regulated  investment  company  that 
has  two  or  more  classes  of  stock  make 
designations  of  various  types  of  income 
in  the  same  proportion  as  the  total 
dividends  distributed  to  each  class  for 
the  taxable  year.  To  satisfy  the 
proportionate  designation  requirements 
of  Revenue  Ruling  89-81 ,  whenever  a 
Fund  has  realized  a  long-term  capital 
gain  with  respect  to  a  given  tax  year,  the 
Fund  designates  the  required 
proportionate  share  of  such  capital  gain 
to  be  included  in  common  and  preferred 
stock  dividends.  The  Fund  calculates 
the  ratio  by  dividing  the  total  dividends 
paid  lo  preferred  stockholders  during  a 
taxable  year  by  the  total  dividends  paid 
to  all  classes  during  that  year.  The  Fund 
then  declares  and  distributes  designated 
long-term  capital  gains  dividends  to  the 
common  and  preferred  stockholders  in 
proportion  to  this  ratio. 

3.  Applicants  state  that  under  certain 
circumstances,  a  Fund  will  be  able  to 
comply  with  both  Revenue  Ruling  89- 
81  and  rule  19b-l    For  example,  if  the 
entire  dividend  payment  set  at  auction 
distributes  in  a  single  dividend  the  full 
amount  of  long-term  capital  gains 
required  to  be  distributed  by  Revenue 
Ruling  89-81,  the  Fund  will  comply 
with  both  Revenue  Ruling  89-81  and 
rule  19b-l.  Applicants  assert,  however, 
that  circumstances  may  arise  when  a 
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Fund  must  make  additional  long-term 
capital  gairts  distributions  to  comply 
with  Revenue  Ruling  89-81  that  conflict 
with  rule  19b-l.  Applicants  note  that 
while  rule  19b-l  does  give  a  Fund  some 
flexibility  with  respect  to  capital  gains 
distributions,  a  Fund  could  have  used 
all  of  the  exceptions  provided  by  rule 
19b-l  and.  in  need  of  making  further 
distributions  to  its  preferred 
stockholders,  be  unable  to  comply  with 
Revenue  Ruling  89-81,  section  19(b) 
and  rule  19b-l. 

4.  Applicants  submit  that  one  of  the 
concerns  leading  to  the  enactment  of 
section  19(b)  and  the  adoption  of  rule 
19b-l  was  that  investors  might  be 
unable  to  distinguish  between  regular 
distributions  of  capital  gains  and 
distributions  of  investment  income.  In 
the  case  of  preferred  stock,  applicants 
state  there  is  little  chance  for  investor 
confusion  since  all  an  investor  expects 
to  receive  is  the  cash  amount 
representing  the  specified  dividend 
distribution  for  any  particular  dividend 
period  and  no  more.  Applicants  state 
that  in  accordance  with  rule  19a-l 
under  the  Act,  a  separate  statement 
showing  the  net  investment  income 
component  of  the  distribution  will 
accompany  each  Fund's  preferred  stock 
dividend,  with  a  statement  being  ' 
provided  near  the  end  of  the  last 
dividend  period  in  a  year  indicating  the 
source  or  sources  of  each  distribution 
{i.e..  net  investment  income  (including 
short-term  capital  gains),  net  long-term 
capital  gains  and/or  returns  of  capital) 
that  was  made  on  preferred  stock  during 
the  year.  Applicants  also  state  that  in 
each  Fund's  annual  reports  and  other 
communications  with  stockholders,  the 
Fund  will  regularly  inform  its 
stockholders  that  the  Fund's  dividends 
and  distributions  may  not  be  tied  to  its 
investment  income  and  capital  gains 
and  could  represent  a  return  of  the 
Fund's  capital,  and  that  any  return  of 
the  Fund's  capital  would  not  represent 
yield  or  investment  on  the  Fund's 
investment  portfolio.  In  addition, 
applicants  state  that,  for  its  preferred 
stock,  each  Fund  will  include  the 
amount  and  sources  of  distributions 
received  during  the  year  on  the  Fund's 
IRS  Form  1099-DIV  report  of 
distributions  and  send  that  report  to 
each  stockholder  who  received 
distributions  during  the  year  (including 
stockholders  who  sold  shares  during  the 
year).  Applicants  state  that  this 
information  on  an  aggregate  basis  also 
will  be  included  in  each  Fund's  annual 
report  to  stockholders. 

5.  Another  concern  underlying 
section  19(b)  and  rule  19b-l  is  that 
frequent  long-term  capital  gains 
distributions  could  facilitate  improper 


distribution  practices,  including,  in 
particular,  the  practice  of  urging  an 
investor  to  purchase  fund  shares  on  the 
basis  of  an  upcoming  dividend  ("selling 
the  dividend")  where  the  dividend 
results  in  an  immediate  corresponding 
reduction  in  net  asset  value  and  would 
be,  in  effect,  a  return  of  the  investor's 
capital.  Applicants  submit  that  this 
concern  does  not  apply  to  closed-end 
investment  companies,  such  as  the 
Funds,  which  do  not  continuously 
distribute  their  shares.  Applicants  also 
state  that  the  'selling  the  dividend" 
concern  is  not  applicable  to  preferred 
stock,  which  entitles  a  holder  to  a 
specified  periodic  dividend  and  no 
more,  and  like  a  debt  security,  is 
initially  sold  at  a  price  based  on  its 
liquidation  preference,  credit  quality, 
dividend  rate  and  frequency  of 
payment. 

6.  Applicants  state  that  another 
concern  leading  to  the  adoption  of 
section  19  and  rule  19b-l,  increase  in 
administrative  costs,  is  not  present 
because  the  Funds  will  make  periodic 
distributions  with  respect  to  their 
preferred  stock  regardless  of  what 
portion  is  composed  of  long-term  capital 
gains. 

7.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security  or  transaction  or  class 
or  classes  of  any  persons,  securities,  or 
transactions  from  any  provision  of  the 
Act,  or  firom  any  rule  thereunder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  For  the 
reasons  stated  above,  applicants  believe 
that  the  requested  exemption  meets  the 
standards  set  forth  in  section  6(c). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  lo 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secri-tar}-. 
|FR  Doc.  02-31932  Filed  12-18-02;  8:45  am) 
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COMMISSION 

[Investment  Company  Act  Release  No 
25846:  812-12870] 

The  Hartford  Series  Fund  Inc.:  Notice 
of  Application 

-iiOtT  1/.  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 


Act  J  lor  an  exemption  iroin  section 
15{fl(1)(A)nftho  Art 


SUMMARY  OF  THE  APPUCATlON: 
Applicants  request  an  order  to  permit  a 
registered  open-end  investment 
company  advised  by  HL  Investment 
Advisors,  LLC  (the  "Adviser")  not  to 
reconstitute  its  board  of  directors  to 
meet  the  75  percent  non-interested 
director  requirement  of  section 
15(f)(1)(A)  of  the  Act.  following  the 
acquisition  of  the  assets  of  certain  other 
registered  open-end  investment 
companies. 

tPp.iCAN^S:  The  Hartford  Series  Fund, 
Inc.  (Hartford  Series  Fund"),  and  the 

Advisor. 

Fi,.iNG  DA'ES:  The  application  was  filed 
un  August  21,  2002.  and  amended  on 

Here ni her  P    200? 

HEARING  OP  NCTiPiCA^iOS  Of  '^EAB.NG;  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  January  6,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary.  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609:  Applicants.  55  Farmington 
Ave.  Hartford.  CT  0610^ 
FOR  FURTHER  INFORMATION  CONTACT: 
•Deepak  T.  Pai,  Senior  Counsel,  at  (202) 
942-0574  or  Janet  M.  Grossnickle, 
Branch  Chief,  at  (202)  942-0564. 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation) 

supplEMEn^arv  ;ncorma'ion:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street.  NW.,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

\})|)li(  dntv'  K('prt'vt'ntrit!(!ns 

1.  The  Hartlord  Series  Fund  is  an 
open-end  management  investment 
company  registered  under  the  Act  and 
is  a  Maryland  corporation,  consisting  of 
26  series.  The  Adviser,  an  indirect 
subsidiary  of  the  Hartford  Life  and 
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Accident  Insurance  Company  ("Hartford 
Lif«')  servos  as  investment  adviser  to 
the  Hartford  Series  Fund  The  Adviser 
is  registered  under  the  Investment 
Advisers  Act  of  1940  (the  "Advisers 

Act"). 

2.  Hartford  HI.S  Series  Fund  II.  ("HLS 
Series  Fund  11"),  a  Maryland 
corporation,  offers  16  separate  series.  At 
the  time  of  the  Ai;quisition  (as  defined 
below).  Fortis  Advi.sers  Inc.  (now 
known  as  Hartford  Administrative 
Services  Company)  ("Fortis")  served  as 
investment  adviser  to  the  HLS  Series 
Fund  II.  formerly  known  as  Fortis  Series 
Fund.  Inc.  Fortis  was  registered  under 
the  Advisers  Act. 

3.  Hartford  Life  purchased  all  of  the 
outstanding  stock  of  Fortis  on  April  2, 
2001.  (the  "Acquisition"),  and 
shareholders  of  each  of  the  Fortis  Funds 
(as  defined  below)  approved  an 
investment  management  agreement  with 
the  Adviser  at  a  shareholder  meeting 
held  on  May  31.  2001.  It  is  now 
proposed  that  certain  series  of  the 
Hartford  Series  Funds  ("Hartford 
Funds")  would  acquire  the  as.sets  of 
certain  series  of  the  HLS  Series  Fund  II 
(the  "Reorganization").'  The  series  of 
the  HLS  Series  Fund  II  proposed  to  be 
acquired  by  the  Hartford  Funds  are 
referred  to  herein  as  the  ("Fortis 
Funds"). 

4.  Applicants  state  that  the 
Acquisition  resulted  in  a  change  of 
control  of  Fortis  and  an  assignment 
under  the  Act  of  the  investment 
advisory  agreements  between  the  Fortis 
Funds  and  Fortis,  resulting  in  their 
automatic  termination  in  accordance 
with  their  terms,  as  required  by  section 
15(a)(4)  of  the  Act  The  boards  of 
directors  ("Boards")  of  the  Fortis  Funds, 
at  a  meeting  held  on  March  23,  2001, 
approved  interim  advisory  agreements 
which  remained  in  effect  from  the  date 
of  the  Acquisition.  April  2,  2001,  until 
definitive  investment  advisory 
agreements  for  each  of  the  Fortis  Funds 
were  approved  by  their  shareholders  on 
May  31,  2001  in  reliance  on  rule  15a- 

4  under  the  Act. 

5.  On  August  1,  2002,  the  Hartford 
Funds'  Board  (including  all  of  the 
directors  who  are  not  "interested 
persons"  of  the  Adviser)  and  the  Fortis 
Funds"  Board  (75%  of  whom  are  not 


'  Applilant.s  wern  pdrty  to  a  similar  applkaliun 
for  an  onler  of  oxemption  from  swiion  15(0(1)(A) 
of  the  Act   The  Hartford  Mtiluiil  Funds.  Inc  ft  al.. 
Investment  C'.ompany  Act  Rels.  No.  25372  (januarv 
18.  2002)  (notice)  and  25419  (February  13.  2002) 
(order)  ("Previou.s  Application")   Applicants  do  not 
anticipate  that  anv  of  the  remaining  scries  of  the 
HLS  .Series  Fund  II  or  HartfordF'ortis  Series  Fund. 
Inc  nut  party  to  the  Keorganization  will  be 
reorganized  into  the  Hartford  Funds  (as  derinml  in 
the  Previous  Application)  within  the  three  years 
following  the  Acquisition 


"interested  persons    of  the  Adviser  or 
the  Hartford  Series  Fund),  respectively, 
unanimously  approved  the  proposed 
Reorganization.  Participation  in  the 
Reorganization  will  require  approval  by 
a  majority  of  the  outstanding  shares  of 
each  of  the  Fortis  Funds.  The  Fortis 
Funds'  Board  has  called  a  special 
meeting  of  the  Fortis  Fund's 
shareholders  to  be  held  on  |anuar>'  15, 
2003.  for  the  purpose  of  considering  the 
Reorganization.  If  approved  by 
shareholders,  the  Reorganization  is 
scheduled  to  be  effective  on  or  about 
January  24,  2003 

6.  In  connection  with  the  Acquisition 
and  the  Reorganization.  Applicants  have 
determined  to  seek  to  comply  with  the 
"safe  harbor"  provisions  of  section  15(f) 
of  the  Act.  Applicants  state  that 
following  consummation  of  the 
Reorganization,  more  than  twenty-five 
percent  of  the  Board  of  the  Hartford 
Series  Funds  would  be  "interested 
persons"  for  purposes  of  section 
^5/ninf  .\i  (,f  the  A(' 

Applu-aiiti'  Legal  Andl>si?> 

1   Section  15(0  of  the  Act  is  a  safe 
harbor  that  permits  an  investment 
adviser  to  a  registered  investment 
company  (or  an  affiliated  person  of  the 
investment  adviser)  to  realize  a  profit  on 
the  sale  of  its  business  if  certain 
conditions  are  met.  One  of  these 
conditions,  .set  forth  in  section 
15(f)(1)(A).  provides  that,  for  a  period  of 
three  years  after  the  sale,  at  least 
seventy-five  percent  of  the  board  of 
directors  of  the  investment  company 
may  not  be  "interested  persons"  with 
respect  to  either  the  predecessor  or 
successor  adviser  of  the  investment 
company.  Applicants  state  that,  without 
the  requested  exemption,  following  the 
Reorganization,  Hartford  Funds  would 
have  to  reconstitute  their  Boards  to  meet 
the  seventy-five  percent  non-interested 
director  requirement  of  section 
15(n(l)(A). 

2.  Section  15(f)(3)(B)  of  the  Act 
provides  that  if  the  assignment  of  an 
investment  advisory  contract  results 
from  the  merger  of,  or  sale  of 
substantially  all  of  the  assets  by  a 
registered  company  with  or  to  another 
registered  investment  company  with 
assets  substantially  greater  in  amount, 
such  discrepancy  in  size  shall  be 
considered  bv  the  Commission  in 
determining  whether,  or  to  what  extent, 
to  grant  exeraptive  relief  under  section 
6(c)  from  section  15(f)(1)(A)- 

3.  Section  6(c)  of  the  Act  permits  the 
Commission  to  exempt  any  person  or 
transaction  from  any  provision  of  the 
Act,  or  any  rule  or  regulation  under  the 
Act,  if  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 


consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

4.  Applicants  request  an  exemption 
under  section  6(c)  of  the  Act  from 
section  15(f)(1)(A)  of  the  Act. 
Applicants  state  that,  as  of  November 
30.  2002.  Fortis  Funds  had 
approximately  $84,215,775  in  aggregate 
net  assets.  Applicants  also  state  that,  as 
of  November  30,  2002.  the  aggregate  net 
assets  of  the  Hartford  Series  Funds  were 
approximately  $39,739,679,245. 
Applicants  thus  assert  that  the  Fortis 
Funds'  assets  would  represent 
approximately  0.21%  of  the  aggregate 
net  assets  of  the  Hartford  Series  Funds. ^ 

5.  Applicants  state  that  three  of  the 
nine  directors  who  serve  on  the  Board 
of  Hartford  Series  Fund  are  "interested 
persons."  within  the  meaning  of  section 
2(a)(19)  of  the  Act.  of  the  Adviser. 
Applicants  also  state  that  prior  to  the 
Acquisition  none  of  the  directors  owned 
any  interest  in  or  was  otherwise  an 
"interested  person  "  of  Fortis  or  the 
Fortis  Funds. 

6.  Applicants  state  that  to  comply 
with  section  15(fl(l)(A)  of  the  Act. 
Hartford  Series  Funds  would  have  to 
alter  the  composition  of  its  Board,  either 
by  asking  an  experienced  director  to 
resign  or  by  adding  three  new 
disinterested  directors.  Applicants  state 
that  adding  three  additional  directors 
would  also  add  unnecessarily  to  the 
expenses  of  the  Reorganization  and  the 
ongoing  expenses  of  Hartford  Series 
Funds.  Applicants  also  assert  that 
removing  an  interested  director  would 
deny  shareholders  the  valued  services, 
insight  and  experience  such  a  director 
contributes  and  that  it  would  be  unfair 
to  require  the  twenty-two  series  of 
Hartford  Series  Fund  which  are  not 
involved  in  the  Reorganization  to 
reconstitute  its  Board  to  effect  the 
acquisition  of  the  relatively  few  Fortis 
Funds. 

7.  For  the  reasons  stated  above, 
applicants  submit  that  the  requested 
relief  is  necessary  and  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 


■'  Applicants  also  state  that  the  combined 
aggregate  net  assets  of  the  Fortis  Funds  referred  to 
in  this  application  and  the  Fortis  Funds  referred  to 
in  the  Previous  Application  would  have 
represented  approximately  7.40%  of  the  aggregate 
net  assets  of  the  Hartford  Funds  referred  to  in  the 
Previous  Application  as  of  December  31.  2001. 


Federal  Register    \' 


f)-    \. 


244 


T\- 


iday,  December  M 


:orL 


Notices 


"82  :^ 


For  the  Ck)mmission.  by  the  Division  of 
Investment  Management,  under  delegated 

authdriv, 

Margarcl  ti    Mit^ciiland. 

Deputy  Secretary. 

•r-v  n       ":-31933  Filed  12-18-02:  8:45  am 

BILLING  CODE  801(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:    f.""FK~~;(i4    Ueceiiiber 

Ih    iOOJ. 

STATUS:  Closed  Meeting. 
place:  450  Fifth  Street,  NW., 
\\  i-b.ingtnn.  DC. 

ANNOUNCEMENT  OF  CLOSED  MEETING: 
Additiuudi  Meeting. 

The  Securities  and  Exchange 
Commission  will  hold  an  additional 
Closed  Meeting  during  the  week  of 
December  16,  2002; 

An  additional  Closed  Meeting  will  be  held 
on  Wednesday,  December  18,  2002  at  11:30 
a.m. 

Commissioner  Campos,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

Commissioners,  Coun^'i  u,  the 
Commissioners,  the  Se(  rtidr)  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(5).  (7).  and  (10)  and  17 
CFR  200.402(a)(5),  (7),  and  (10).  permit 
consideration  of  the  scheduled  matters 
at  the  Closed  Meeting. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Wednesday, 
December  18,  2002  will  be: 

Formal  order  of  investigation; 

Institution  of  administrative 
proceedings  of  an  enforcement  nature: 
and 

Institution  of  injunctive  actions; 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

:)ated:  December  17,  2002. 
Iimathan  G.  Katz. 
Secretary. 
|FR  Doc.  02-32071  Filed  12-17-02;  11:29 

am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Suffolk  County,  NY 

agency:  Federal  Highway 
Administration,  NYSDOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
nutiLt  tu  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  proposed  highway  project 
PIN  0016.20,  Reconstruction  of  NY 
Route  112. 1-495  to  Skips  Road  (Mill 
Rodd  Connector).  Suffolk  County.  New 
>'«.rk, 

FOR  FURTHER  INFORMATION  CONTACT: 
Thuina-  ( tt'lnru  h,  F.E  ,  Acting  Regional 
Dirt'Ltdi    \t  \%  York  State  Department 
of  Transportation,  250  Veterans 
Memorial  Highway,  Hauppauge,  New 
York  11788,  Telephone:  (631)  952- 
6632. or 
Robert  Arnold,  Division  Administrator, 
Federal  Highway  Administration, 
New  York  Division,  Leo  W.  O'Brien 
Federal  Building.  7th  Floor.  Room 
719,  Clinton  Avenue  and  North  Pearl 
Street.  Albany,  New  York  12207, 
Telephone:  (518)  431-^127. 
SUPPLEMENTARY  INFORMATION:  The 
IUVVA.  in  (.LHjperdtKjn  with  New  York 
State  Department  of  Transportation 
(NYSDOT)  will  prepare  an 
environmental  impact  statement  (EIS) 
on  the  proposal  to  improve  NY  Route 
112.  1-495  to  Skips  Road  (Mill  Road 
Connector).  Suffolk  County,  New  York. 
The  proposed  improvement  would 
involve  the  reconstruction  of  the 
existing  route  in  the  hamlets  of  Coram 
and  Medford,  Town  of  Brookhaven  for 
a  distance  of  4.6  km  (3  miles).  The 
objectives  of  the  project  are: 

•  Provide  cost  effective 
improvements  so  that  the  existing 
facility  will  provide  adequate  capacity 
and  operational  characteristics,  which 
are  compatible  with  planned  current 
and  long-range  transportation 
improvements  to  address  project  area 
development  and  growth. 

•  Improve  highway  conditions  to 
provide  satisfactory  access  to  abutting 
land  uses. 

•  Provide  cost  effective 
improvements  to  the  existing 
transportation  factility  which  will 
mitigate  adverse  social,  economic  and 
environmental  consequences:  minimize 
adverse  effects  on  culturally  significant 
sites:  and  which  are  acceptable  to  the 
community. 

•  Improve  intersection  capacity  and 
operation  to  eliminate  recurring  daily 
delay. 


•  Provide  transportation 
improvements  that  reduce  or  eliminate 
the  potential  of  vehicular  conflict/ 
accident. 

•  Correct  identified  pavement 
deficiencies  in  order  to  attain  a 
structurally  sound  highway. 

•  Provide  an  adequate  closed 
drainage  system  to  convey  roadway 
storm  water  runoff  and  eliminate 
existing  roadway  flooding  conditions. 

Alternatives  under  consideration 
include  one  no-build  and  one  build 
alternatives  as  follows: 

•  Alternative  I — no  build. 

•  Alternative  II — build;  involving 
reconstruction  and  realigrHng  of  NY 
Route  112  into  a  four-lane  highway  with 
two-way  continuous  left  turn  land  or 
raised  median. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal.  In 
addition,  a  public  information  center/ 
scoping  meeting  will  be  held  in 
Brookhaven  Town  Kail  in  Medford  on 
January  14.  2002.  Public  notice  will  be 
given  of  the  time  and  place  of  the 
meeting.  A  formal  NEPA  scoping 
meeting  will  not  be  held. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  substantial  issues  and 
alternatives  identified,  comments  and 
suggestions  are  invited  from  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  should  be  directed  to  the 
NYSDOT  and  FHWA  at  the  addresses 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning  and  Construction.  The  regulation 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

\uu,„rity:  23  U.S.C.  315;  23  CFR  771.123. 

Issued  on:  December  10,  2002. 
Douglas  P.  Conlan. 
District  Engineer.  Federal  Highway 
Administration,  New  York  Division.  Albany, 
New  York. 
|FR  Do(    02-:i20<)l  Filed  12-18-4)2;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Ad  of  1974   System  o' 
Records 

AGENCY:  Department  of  Veterans  Affairs 
(VA). 
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ACTION:  Nirw  .System  ul  Kta.oni?. — I'tilii.t; 
,111(1  Security  Records— VA  (103VA07B)^ 

SUMMARY:  A.s  r«?quired  by  the  Privacy 

A(  t  nf  1974.  Title  ."J  United  .States  Code. 
.Suction  .'i52a(e).  notice  is  hereby  given 
that  the  Department  of  Veterans  Affairs 
( VA)  is  adding  a  new  system  of  records. 
"Police  and  .Security  Records — VA" 
(1();<VA07B). 

DATES:  Comments  on  the  establishment 
of  this  new  system  of  records  must  be 
received  no  later  than  January  21.  200.1. 
If  no  public  comment  is  received,  the 
new  system  will  bee  ome  effective 
lanuarv  21.  2003. 
ADDRESSES:  Written  comments 
( Diu.erning  the  proposed  new  system  of 
records  may  be-  submitted  to  the  Office 
of  Regulations  Management  (02D). 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue.  NW..  Washington.  DC 
20420.  ('omments  will  be  available  for 
public  inspection  at  the  ahoye  .iddress 
in  the  Office  of  Regulations 
Management.  Room  11.58.  between  the 
hours  of  8  a.m.  and  4:30  p.m..  Monday 
through  Friday  (except  holidays) 
FOR  FURTHER  INFORMATION  CONTACT: 
Director.  Police  and  .Security  Service 
(07B).  Department  of  Veterans  affairs. 
810  Vermont  Avenue.  NW.. 
Washington,  DC  20420.  telephone  (202) 
273-5r>44 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  Proposed  Systems 
of  Records 

Until  1989.  the  VA  Police  and 
.Security  Service  was  organizationally 
within  VA's  Veterans  Health 
Admini.stration  (VHA)  and  its  mission 
was  the  operational  ovt^rsight  and 
guidance  of  the  .security  .services  at  VHA 
health  care  facilities  nationwide.  In 
1989.  Police  and  .Security  Service  was 
placed  within  the  Office  of  the  Deputy 
Assistant  Secretary  for  Security  and  Law 
Flnforcement  within  the  Office  of  the 
Assistant  .S»'c:retary  for  Human 
Resources  and  Administration.  The 
Office  of  Security  and  Law  Enforcement 
oversees  the  maintenance  of  law  and 
order  and  the  protection  of  persons  and 
property  on  Department  property  at  VA 
facilities  nationwide  and  at  the  (Central 
Office  facilities.  In  addition,  it  oversees 
the  [Department's  Personnel  and 
Classified  Information  Security 
Program. 

The  new  system  of  re<:ords  will  cover 
veterans,  Federal  government 
employees.  VA  police  officers,  retirees, 
volunteers,  contractors,  subcontractors, 
and  other  individuals,  including  private 
citizens,  involved  in  activities  within 
the  assigned  rt^sponsibilities  of  Police 
and  Security  Service  at  VA  field 


lacihlie.s  aiul  l.untral  Ullit-e.  1  He  recorUh 
in  the  system  will  he  comprised  of 
electronic  and  paper  records  that 
contain  information  retrieved  by  name 
or  personal  identifier  and  found  in  such 
files  as  a  master  name  index  file,  quick 
name  check,  offense  reports,  violations. 
motor  vehicle  registrations,  wants  and 
warrants,  police  daily  operations 
journal,  police  officer  training  records, 
photographs,  uniform  offense  reports, 
accident  reports,  information  on 
identification  cards,  records  of  evidence 
and  properly,  and  records  of  citations. 
The  authority  to  maintain  the.se  records 
is  Title  38.  United  States  Code.  Set;tion 
.■iOl  and  StH:tions  901-905.  The  records 
and  information  c:ontained  in  this 
system  of  rtfcords  are  necessary  for  the 
effective  administration  and 
management  of  the  Department's 
nationwide  Police  and  .Stnurity 
program.  This  requires  the  collection 
and  use  of  accurate,  up-to-date  data  for 
the  purposes  of  enforf:ing  laws 
protecting  persons  and  property  on  VA 
property  and  at  VA  Central  Office,  and 
overseeing  VA's  Kmt^rgency 
Prt;paredness  and  Personnel  and 
Classified  Information  .Security 
programs.  Records  in  the  system  are 
maintained  electronically,  on  paper,  or 
both,  and  are  retrieved  by  the  name  or 
.S(jcial  .Security  Number  of  any  one  of 
several  individuals  who  may  be 
identified  in  data  fields  in  the  electronic 
records  maintained  on  VistA  and 
entt^red  and  accessed  by  means  nf  the 
Police  and  Security  VistA  module. 
These  individuals  include  victim,  VA 
police  officer,  witness,  and  suspect. 

II.  Proposed  Routine  Use  Disclosures  of 
Data  in  the  System 

A.  Disclosure  may  be  made  to  a 
trongressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

Individuals  sometimes  request  the 
help  of  a  Member  of  Congress  in 
resolving  some  issues  relating  to  a 
matter  before  VA.  The  Member  of 
Congress  then  writes  VA.  and  VA  mu.sf 
he  able  to  give  sufficient  information  to 
be  responsive  to  the  inquiry. 

B.  Disclosure  may  be  made  to 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  activities  and  inspections 
conducted  under  authority  of  Title  44 
United  .Stales  Code. 

NARA  is  responsible  for  archiving 
records  no  longer  actively  u.sed.  but 
which  may  be  appropriate  for 
preservation.  NARA  is  responsible,  in 
general,  for  the  physical  maintenance  of 
the  Federal  government's  records.  VA 
must  be  able  to  turn  records  over  to  this 


.AgeiiL)  111  nrdt'i  Id  (iciciiiiine  the  proper 
disposition  of  such  records. 

C.  Disclosure  may  be  made  to  the 
Department  of  )uslice  (Doj)  and  United 
States  attorneys  in  defense  or 
prosecuticm  of  litigation  involving  the 
United  States,  and  to  Federal  agencies 
upon  their  request  in  connection  with 
review  of  administrative  tort  claims 
filed  under  the  Federal  Tort  Claims  Act, 
Title  28  United  States  Code.  Section 
2672. 

VA  must  be  able  to  provide 
information  to  Do|  and  other  Federal 
agencies  for  litigation  of  tort  claims. 

D.  Any  information  in  this  system, 
except  for  the  name  and  address  of  a 
veteran,  may  be  disclosed  to  a  Federal, 
State,  local,  tribal,  or  foreign  agency 
maintaining  civil  or  criminal  violation 
records,  or  other  pertinent  information 
such  as  prior  employment  history,  prior 
Federal  employment  background 
investigations,  and/or  personal  or 
educational  background  in  order  for  VA 
to  obtain  information  relevant  to  the 
hiring,  transfer,  or  retention  of  an 
employe*',  the  letting  of  a  contract,  the 
granting  of  a  security  clearance,  or  the 
issuance  of  a  grant  or  other  benefit.  The 
name  and  address  of  a  veteran  may  be 
disclosed  to  a  Federal  agency  under  this 
routine  use  if  this  information  has  been 
requested  by  the  Federal  agency  in  order 
to  respond  to  the  VA  inquiry. 

VA  needs  to  obtain  information  from 
other  agencies  in  order  to  conduct 
background  and  security  clearance 
checks  on  applicants  for  employment  to 
VA,  contractors,  or  persons  requesting  a 
grant. 

E.  VA  mav  disclose  on  its  own 
initiative  any  information  in  this 
system,  except  the  names  and  home 
addresses  of  veterans  and  their 
dependents,  which  is  relevant  to  a 
suspected  or  reasonably  imminent 
violation  of  law.  whether  civil,  criminal, 
or  regulatory  in  nature  and  whether 
arising  by  general  or  program  statute  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  to  a  Federal.  State, 
local,  tribal,  or  foreign  agency  charged 
with  the  responsibility  of  investigating 
or  proset-uting  such  violation,  or 
charged  with  enforcing  or  implementing 
the  statute,  regulation,  rule  or  order.  {3n 
its  own  initiative,  VA  may  also  disclose 
the  names  and  addresses  of  veterans  and 
dependents  to  a  Federal  agency  charged 
with  the  responsibility  of  investigating 
or  prosecuting  civil,  criminal,  or 
regulatory  violations  of  law.  or  charged 
with  enforcing  or  implementing  the 
statute,  regulation,  rule,  or  order  issued 
pursuant  thereto. 

VA  mu.st  be  able  to  notify  agencies 
charged  with  enforcing  the  law  or 
conducting  investigations.  VA  must  also 
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be  able  to  provide  information  to  State 
or  local  agencies  charged  with 
protecting  the  public  health  as  set  forth 
in  State  law. 

F.  Information  from  this  system  of 
records  may  be  disclosed  to  DoJ  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  Agency  is  authorized 
to  appear  when;  the  Agency,  or  any 
component  thereof,  or  any  employee  of 
the  Agency  in  his  or  her  official 
capacity,  where  DoJ  or  the  Agency  has 
agreed  to  represent  the  employee  or  the 
U.S.;  when  the  Agency  determines  that 
litigation  is  likely  to  affect  the  Agency, 
or  any  of  its  components,  is  a  party  to 
litigation  and  has  an  interest  in  such 
litigation,  and  the  use  of  such 
information  by  DoJ  or  the  AgencV  is 
deemed  by  the  Agency  to  be  relevant 
and  necessary  to  the  litigation  provided 
that  the  disclosure  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

Whenever  VA  is  involved  in 
litigation,  or  occasionally  when  another 
party  is  involved  in  litigation,  and  VA 
policies  or  operations  could  be  affected 
by  the  outcome  of  the  litigation.  VA 
would  be  able  to  disclose  information  to 
the  court  or  parties  involved.  A 
determination  would  be  made  in  each 
instance  that,  under  the  circumstances 
involved,  the  purpose  served  by  the  use 
of  the  information  in  the  particular 
litigation  is  compatible  with  a  purpose 
for  which  VA  collects  the  information. 

G.  Information  in  this  system 
regarding  traffic  accidents  may  be 
disclosed  to  private  insurance 
companies  for  use  in  determining 
payment  of  a  claim  under  a  policy. 

H.  Any  Information  in  this  system 
may  be  disclosed  to  attorneys 
representing  veterans,  employees, 
contractors,  subcontractors,  or  private 
citizens  being  investigated  and/or 
prosecuted  for  violating  the  law  to  assist 
attorneys  in  representing  their  clients, 
except  where  VA  has  decided  release  is 
inappropriate  under  Title  5,  United 
States  Code  Sections  552a{j)  and  (k). 

I.  Disclosure  of  information  to  the 
Federal  Labor  Relations  Authority 
(FLRA)  (including  its  General  Counsel) 
when  requested  in  connection  with  the 
investigation  and  resolution  of 
allegations  of  unfair  labor  practices,  in 
connection  with  the  resolution  of 
exceptions  to  arbitrator  awards  when  a 
question  of  material  fact  is  raised,  in 
connection  with  matters  before  the 
Federal  Service  Impasses  Panel,  and  to 
investigate  representation  petitions  and 
conduct  or  supervise  representation 
elections. 

The  release  of  information  to  FLRA 
from  this  Privacy  Act  system  of  records 


is  necessary  to  comply  with  the 
statutory  mandate  under  which  FLRA 
operates.  It  has  also  been  determined 
that  the  release  of  information  for  this 
purpose  is  a  necessary  and  proper  use 
of  the  information  in  this  system  of 
records. 

J.  Information  may  be  disclosed  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  of 
alleged  or  possible  discrimination 
practices,  examination  of  Federal 
affirmative  employment  programs, 
compliance  with  the  Uniform 
Guidelines  of  Employee  Selection 
Procedures,  or  other  functions  vested  in 
the  Commission  by  the  President's 
Reorganization  Plan  No.  1  of  1978. 

K.  Information  may  be  disclosed  to 
officials  of  the  Merit  Systems  Protection 
Board,  and  the  Office  of  the  Special 
Counsel,  when  requested  in  connection 
with  appeals,  special  studies  of  the  civil 
service  and  other  merit  systems,  review 
of  rules  and  regulations,  investigation  of 
alleged  or  possible  prohibited  personnel 
practices,  and  such  other  functions, 
promulgated  in  Title  5  United  States 
Code,  Sections  1205  and  1206,  or  as 
may  be  authorized  by  law. 

L.  Disclosure  may  be  made  to  the  VA- 
appointed  representative  of  an 
employee  of  all  notices,  determinations, 
decisions,  or  other  written 
communications  issued  to  the  employee 
in  connection  with  an  examination 
ordered  by  VA  under  medical 
evaluation  (formerly  fitness-for-duty) 
examination  procedures  or  Department- 
filed  disHliilit\  ri>tiri.nii.tit  procedures. 

III.  Compatibilit)  ul  Uu  Proposed 
Routine  Uses 

The  Privacy  Act  permits  disclosure  of 
information  about  individuals  without 
their  consent  for  a  routine  use  when  the 
information  will  be  used  for  a  purpose 
that  is  compatible  with  the  purpose  for 
which  the  information  is  (iollected.  In 
all  of  the  routine  use  disclosures 
described  above,  either  the  recipient  of 
the  information  will  use  the  information 
in  connection  with  a  matter  relating  to 
one  of  VA's  programs;  to  provide  a 
benefit  to  VA;  or  because  disclosure  is 
required  by  law. 

The  notice  of  intent  to  publish  and  an 
advance  copy  of  the  system  notice  have 
been  sent  to  the  appropriate 
congressional  committees  and  to  the 
Director  of  the  Office  of  Management 
and  Budget  (OMB)  as  required  bv  5 
U.S.C.  552a(r)  (Privacv  Act)  and' 
guidelines  issued  by  OMB  (61  FR  6428). 
February  20.  1996.  ' 


Approved:  August  12,  2002. 
Anthony  ].  Principi, 
Secretary  of  Veterans  Affairs. 
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on: 


VA  Police  and  Security  personnel 
maintain  electronic  and  paper  records  at 
VA  facilities  and  VA  Central  Office,  810 
Vermont  Ave..  NW.,  Washington.  DC 
20420.  Address  locations  for  VA 
facilities  are  listed  in  VA  Appendix  1  of 
the  biennial  publication  of  the  VA 
systems  of  records. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Veterans,  VA  police  officers.  Federal 
government  employees,  retirees, 
contractors,  subcontractors,  volunteers, 
and  other  individuals,  including  private 
citizens,  who: 

1.  Have  been  a  complainant,  a 
witness,  a  victim,  or  a  subject  of  an 
investigation  of  a  violation  or  of  an 
alleged  violation  of  a  law  on  VA 
property; 

2.  Have  been  a  witness  or  a  victim 
when  there  has  been  a  VA  police 
response  to  a  report  of  a  missing  patient: 

3.  Have  been  witness  to.  or  involved 
in,  a  motor  vehicle  accident  on  VA 
property; 

4.  Have  been  a  witness,  victim,  or 
subject  when  there  has  been  a  VA  police 
response  to  provide  assistance  to  VA 
employees: 

5.  Have  registered  a  motor  vehicle 
with  VA  police; 

6.  Have  had  property  confiscated  by 
VA  police  or  whose  property  has  been 
given  to  VA  police  for  safekeeping;  or 

7.  For  whom  a  VA  identification  card 
has  been  prepared. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Security  and  law  enforcement 
records,  containing  specific 
identification  of  persons,  can  be  found 
in  electronic  and/or  paper  medium: 

1.  Master  Name  Index  contains 
demographic  information  (i.e.,  name, 
address,  date  of  birth,  .sex)  and 
descriptive  information  such  as  height, 
weight,  hair  color,  eye  color,  and  scars 
of  marks. 

2.  Quick  Name  Check  allows  for  the 
immediate  retrieval  of  information 
based  on  a  name  from  files  contained 
within  the  law  enforcement  records 
subject  to  this  system  of  records  notice. 

3.  VA  Police  Uniform  Offense 
Reports.  Investigative  Notes.  Case  Log. 
and  other  documentation  assembled 
during  an  investigation.  Uniform 
Offense  Reports  contain  information  of 
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all  IVUt-'>  ui  uiii'ii>i'^  .in  1  nil  lu'-nis 
criminal  and  non-criminal,  that  occur  at 
a  facility  and  to  which  VA  police 
respond  (e.g..  criminal  investigations, 
investigative  stops,  patient  and  staff 
assistance  calls,  missing  patient  » 

.searches,  and  motor  vehicle  accidents). 

4.  All  violation  information  and 
copies  of  U.S.  District  Court  Violation 
Notices  and  Courte.sy  Warnings  issued 
by  VA  police. 

5.  On-slation  vehicle  rogi.stration 
records  used  for  idtintifying  vehicle 
owners  at  a  facility. 

6.  Records  pertaining  to  individuals 
with  outstan(iing  warrants,  summons, 
court  commitments,  or  other  types  of 
legal  process. 

7.  Daily  Operations  journal  records 
include  names  and  other  personal 
identifying  information  of  persons  with 
whom  VA  police  have  had  official, 
dutv-related  c:imtact 

8.  VA  police  officer  training  records. 

9.  Photographs  of  any  and  all  persons 
and/or  scenes  pertinent  to  an  incident 
or  investigation. 

10.  Motor  vehicle  registrations. 
11   Identification  cards  with 

photographic  images  for  veterans. 
Federal  government  employees,  retirees, 
volunteers,  contractors,  subcontractors, 
or  private  citizens. 

12.  Records  of  evidence,  confiscated 
property,  or  property  being  held  for 
safekeeping 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM; 

United  States  Code  (U.S.C).  Section 
501  and  Sections  901-905. 

PURPOSE: 

The  r»H:ords  and  information 
contained  in  this  system  of  records  art! 
necessary  for  the  effective 
administration  and  management  of  the 
DepartmtMifs  nationwide  Police  and 
Security  program.  The  collection  and 
use  of  accurate,  up-to-date  data  is 
necessary  for  the  purpose  of  enforcing 
the  law  and  protecting  persons  and 
property  on  VA  pri»p»;rty  and  at  VA 
Clentral  Office.  Examples:  ID  cards  are 
used  to  visibly  identify  employees, 
contractors,  students,  and  other 
designated  individuals  from  the  general 
public.  ID  cards  also  .serve  as  a  means 
of  access  control  to  the  facility.  Motor 
vehicle  registration  records  serve  to 
accurately  identify  the  owner  of  a 
vehicle  and  the  suitability  of  its 
presence  on  VA  grf)unds.  These  records 
are  also  used  for  a  VA  facility's  ride 
sharing  program  Evidence  or 
confiscated  property  records  are  used  to 
accurately  track  and  record  the  chain  of 
custody  maintained  by  the  VA  police. 


ROUTINE  USES  OF  RECORDS  MA  N' A  NED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1    Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  respon.se  to  an  inquiry 
from  the  congressional  office  that  is 
made  at  the  request  of  that  individual. 

2.  Disclosure  may  be  made  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  activities  and  inspections 
conducted  under  authority  of  Title  44 
United  States  Code, 

3.  Disclosure  may  be  made  to  Doj  and 
United  States  attorneys  in  defense  or 
pro.set:ution  of  litigation  involving  the 
United  States,  and  to  Federal  agencies 
upon  their  request  in  connection  with 
review  of  administrative  tort  claims 
filed  under  the  Federal  Tort  Claims  Act, 
Title  28  United  States  Code,  Section 
2672. 

4.  Any  information  in  this  system, 
except  the  name  and  address  of  a 
veteran,  mav  be  di.sdosed  to  a  Federal, 
State,  or  local  agency  maintaining  civil 
or  criminal  violation  records  or  other 
pertinent  information  such  as  prior 
employment  history,  prior  Federal 
employment  background  investigations, 
and/or  personal  or  educational 
background  in  order  for  VA  to  obtain 
information  relevant  to  the  hiring, 
transfer,  or  retention  of  an  employee, 
the  letting  of  a  contract,  the  granting  of 
a  security  clearance,  or  the  issuance  of 

a  grant  or  other  benefit.  The  name  and 
address  of  a  veteran  may  be  disclosed  to 
a  Federal  agency  under  this  routine  use 
of  this  information  has  been  requested 
by  the  Federal  agency  in  order  to 
respond  to  the  VA  inquiry. 

5.  VA  may  disclose  on  its  own 
initiative  any  information  in  this 
system,  except  the  names  and  home 
addresses  of  veterans  and  their 
dependents.  whic:h  is  relevant  to  a 
suspected  or  reasonably  imminent 
violation  of  law.  whether  civil,  criminal, 
or  regulatory  in  nature  and  whether 
arising  by  general  or  program  statute  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  to  a  Federal.  State. 
lo<;al.  tribal,  or  foreign  agency  charged 
with  the  responsibility  of  investigating 
or  prosecuting  such  violation,  or 
charged  with  enforcing  or  implementing 
the  statute,  regulation,  rule  or  order.  On 
its  own  initiative.  VA  may  also  disclose 
the  names  and  addresses  of  veterans  and 
dependents  tt)  a  Federal  agency  charged 
with  the  responsibility  of  investigating 
or  prose<:uting  civil,  criminal,  or 
regulatory  violations  of  law,  or  charged 
with  enforcing  or  implementing  the 
statute,  regulation,  rule,  or  order  issued 
pursuant  thereto. 


6.  Information  from  this  system  of 
records  may  be  disclosed  to  DoJ  or  in  a 
proc€?eding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  Agency  is  authorized 
to  appear  when:  the  Agency,  or  any 
component  thereof,  or  any  employee  of 
the  Agency  in  his  or  her  official 
capacity,  where  DoJ  ur  the  Agency  has 
agreed  to  represent  the  employee  or  the 
U.S.:  when  the  Agency  determines  that 
litigation  is  likely  to  affect  the  Agency 
or  any  of  its  components,  is  a  party  to 
litigation  and  has  an  interest  in  such 
litigation,  and  the  use  of  such 
information  by  Do)  or  the  Agency  is 
deemed  by  the  Agency  to  be  relevant 
and  necessary  to  the  litigation  provided 
that  the  disclosure  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

7.  Information  in  this  system 
regarding  traffic  accidents  may  be 
disclosed  to  private  insurance 
companies  for  use  in  determining 
payment  of  a  claim  under  a  policy. 

8.  To  assist  attorneys  in  representing 
their  clients,  any  information  in  this 
system  may  be  disclosed  to  attorneys 
representing  veterans.  Federal 
government  employees,  retirees, 
volunteers,  contractors,  subcontractors, 
or  private  citizens  being  investigated 
and  pro.secuted  for  violating  the  law, 
except  where  VA  has  decided  release  is 
inappropriate  under  Title  5  United 
Stales  Code,  Section  552a(j)  and  (k). 

9.  Disclosure  of  information  to  FLRA, 
including  its  General  Counsel,  when 
requested  in  connection  with  the 
investigation  and  resolution  of 
allegations  of  unfair  labor  practices,  in 
connection  with  the  resolution  of 
exceptions  to  arbitrator  awards  when  a 
question  of  material  fact  is  raised,  in 
cormection  with  matters  before  the 
Federal  Service  Impasses  Panel,  and  to 
investigate  representation  petitions  and 
conduct  or  supervise  representation 
elections. 

10.  Information  may  be  disclosed  to 
the  Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  of 
alleged  or  possible  discrimination 
practices,  examination  of  Federal 
affirmative  employment  programs, 
compliance  with  the  Uniform 
Guidelines  of  Employee  Selection 
Procedures,  or  other  functions  vested  in 
the  Commission  by  the  President's 
Reorganization  Plan  No.  1  of  1978. 

11.  Information  may  be  disclosed  to 
officials  of  the  Merit  Systems  Protection 
Board,  and  the  Office  of  the  Special 
(.ounsel.  when  requested  in  connection 
with  appeals,  special  studies  of  the  civil 
service  and  other  merit  systems,  reviews 
of  rules  and  regulations,  investigation  of 
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alleged  or  possible  prohibited  personnel 
practices,  and  such  .other  functions, 
promulgated  in  Title  5  United  States 
Code,  Sections  1205  and  1206,  or  as 
may  be  authorized  by  law. 

12.  Disclosure  may  be  made  to  the 
VA-appointed  representative  of  an 
employee  of  all  notices,  determinations, 
decisions,  or  other  written 
communications  issued  to  the  employee 
in  connection  w  ith  an  examination 
ordered  by  VA  under  medical 
evaluation  (formerly  fitness-for-duty) 
examination  procedures  or  Department- 
filed  disability  retirement  procedures. 

POLlCltS  AND  PRACTICES  FOf^  STOBiNG 
RETRIEVING,  ACCESSING.  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE. 

VA  Police  and  Security  Services 
maintain  electronic  and  paper  records  at 
each  VA  facility  and  VA  Central  Office. 

HFTRIEVABILITY: 

Information  is  retrieved  by  name  or 
Social  Security  Number. 

SAFEGUARDS: 

Access  to  working  areas  where 
information  is  maintained  in  VA 
facilities  and  VA  Central  Office  is 
controlled  and  restricted  to  VA 
employees  and  VA  contractors  on  a 
need-to-know  basis.  Paper  document 
files  are  locked  in  a  secure  container 
when  files  are  not  being  used  and  when 
work  area  is  not  occupied.  VA  facilities 
are  protected  from  outside  access  after 
normal  duty  hours  by  security 
personnel.  Access  to  information  on 
electronic  media  is  controlled  by 
individually  unique  passwords  and 
codes.  Computer  access  authorizations, 
computer  applications  available  and 
used,  information  access  attempts, 
frequency  and  time  of  use  are  recorded 
and  monitored. 

RETENTION  AND  DISPOSAL: 

Records  will  be  maintained  and 
disposed  of  in  accordance  with  the 
recorded  disposition  authority  approved 

bv  thp  ■■\rrhivist  of  the  United  States. 

SYSTEM  MAUAu£R(S)  AND  ADDRESS. 

Director,  Police  and  Security  Service 
(07B),  810  Vermont  Avenue,  NW,, 
Washington.  DC  20420. 


NOTIFICATION  PROCEDURES 

An  individual  who  wishes  to 
determine  whether  a  record  is  being 
maintained  under  his  or  her  name  in 
this  system  or  wishes  to  determine  the 
contents  of  such  records  should  submit 
a  written  request  or  apply  in  person  to 
the  VA  facility  where  the  records  are 
located.  VA  facility  location  information 
can  be  found  in  the  Facilities  Locator 
section  of  VA's  Web  site  at  http:// 
www.va.gov.  A  majority  of  records  in 
this  system  are  exempt  from  record 
access  and  amendment  provisions  of 
Title  5  United  States  Code.  Sections 
552a(j)  and  (k).  To  the  extent  that 
records  in  the  system  are  not  subject  to 
exemption,  individuals  may  request 
access  and/or  amendment.  A 
determination  as  to  whether  an 
exemption  applies  shall  be  made  at  the 
tie  a  request  for  access  or  contest  is 
received. 


RECORC 


:ess  proce: 


individuals  seeking  information 
regarding  access  to  and  amendment  of 
records  in  this  system  may  write,  call  or 
visit  the  VA  facility  where  the  records 
are  maintained 

CON^ES'^NG  RECQRC  PROCEOuPES: 

(See  Record  Access  Procedure  above). 

RECORD  SOURCE  CATEGORIES: 

iiiii/iiiio'iiwii  is  .<uidined  from  veterans. 
VA  police  officers.  Federal  government 
employees,  retirees,  volunteers, 
contractors,  subcontractors,  other  law 
enforcement  agencies,  and  private 
citizens. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  AC^ 

Under  Title  5  United  States  Code, 
Section  552a(j)(2).  the  head  of  any 
agency  may  exempt  any  system  of 
records  within  the  agency  from  certain 
provisions  of  the  Privacy  Act,  if  the 
agency  or  component  that  maintains  the 
system  performs  as  its  principal 
function  any  activities  pertaining  to  the 
enforcement  of  criminal  laws.  The 
function  of  the  Police  and  Security 
Service  is  to  provide  for  the 
maintenarK;e  of  law  and  order  and  the 
protection  of  persons  and  property  on 
Department  property.  This  system  of 
records  has  been  created,  in  major  part, 
to  support  the  criminal  law  related 
activities  assigned  by  the  Department 
under  the  authority  of  Title  38  United 


States  Code,  Section  901  to  the  Police 
and  Security  Service.  These  activities 
constitute  the  principal  function  of  this 
staff. 

In  addition  to  principal  functions 
pertaining  to  the  enforcement  of 
criminal  laws,  the  Police  and  Security 
Service  may  receive  and  investigate 
complaints  or  information  from  various 
sources  concerning  the  possible 
existence  of  activities  constituting 
noncriminal  violations  of  law.  rules,  or 
regulations  or  substantial  and  specific 
danger  to  the  public  and  safety. 

Based  upon  the  foregoing,  the 
Secretary  of  Veterans  Affairs  has 
exempted  this  system  of  records,  to  the 
extent  that  it  eiicompasses  information 
pertaining  to  criminal  law  related 
activities  from  the  following  provisions 
of  the  Privacy  Act  of  1974.  as  permitted 
by  5  U.S.C.  552a(j)(2): 
5  U.S.C.  552a(c)  (3)  and  (4) 
5  U.S.C.  552a(d)  (1)  through  (4) 
5  U.S.C.  552a(e)  (1).  (2)  and  (3) 
5  U.S.C.  552a(e)(4)  (G),  (H)  and  (I) 
5  U.S.C.  552a(e)  (5)  and  (8) 
5  U.S.C.  552a(f) 
5  U.S.C.  552a(g) 

The  Secretary  of  Veterans  Affairs  has 
exempted  this  system  of  records,  to  the 
extent  that  it  does  not  encompass 
information  pertaining  to  criminal  law 
related  activities  under  5  U.S.C. 
552a(j){2),  from  the  following  provisions 
of  the  Privacy  Act  of  1974,  as  permitted 
by  5  U.S.C.  552a(k)(2): 
5  U.S.C.  552a(c)(3) 
5  U.S.C.  552a(d)  (1)  through  (4) 
5U.S.C.  552a(e)(l) 
5  U.S.C.  552a(e)(4)  (G).  (H)  and  (I) 
5  U.S.C.  552a(f) 

Reasons  for  exemptions:  The 
exemption  of  information  and  material 
in  this  system  of  records  is  necessary  in 
order  to  accomplish  the  law 
enforcement  functions  of  the  Police  and 
Security  Service,  to  prevent  subjects  of 
investigations  from  frustrating  the 
investigatory  process,  to  prevent  the 
disclosure  of  investigative  techniques, 
to  fulfill  commitments  made  to  protect 
the  confidentiality  of  sources,  to 
maintain  access  to  sources  of 
information,  and  to  avoid  endangering 
these  sources  and  Policy  and  Security 
personnel. 

|FR  Doc.  02-31709  Filed  12-18-02;  8:45  am] 
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This  section  ot  the  FEDERAL  REGISTER 
contains  editorial  corrections  ot  previously 
published  Presidential  Rule,  Proposed  Rule 
and  Notice  documents  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register   Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categones 
elsewhere  in  the  issue 


Wednesday.  December  4,  2002  make  the 
fnllowing  corrections: 

§  63  4561     [Corrected] 

1.  On  page  72313.  in  §63.4561.  in  the 
second  column,  in  the  third  (»quation, 
Kquation  3A  is  corrected  to  read  as  set 
forth  below. 


A    .  i  N I    i 
40  Cf^  ^'  '   1"  63 
[FRL-7385-7J 
PIN  206O-AG57 

National  i        -. 

H.)j:irflr!us  A  ■  . 

Correction 


SECTION 


.l"(i.l',1s    •      r 


....  IS 


in  proposed  rule  document  02-29073 
beginning  on  page  72276  in  the  issue  of 


AcsK=I(Vol,,)(D,,)(W^,)        (Eq.  3A) 


1=1 


2.  On  page  72314.  in  the  .same  section,     equation.  Equation  3C  is  corrected  to 
in  the  same  column,  in  the  second  read  as  set  forth  below. 


CcsR=I(VoK,)(D.,,)(W,,,)        (Eq.  3C) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  bJ 

[OAR   AWJ  0059;  FRL— 7417-9] 

MiN  .'I3h()    AG-63 

National  Emission  Standards  tor 
Hazardous  Air  Pollutants  for  Stationary 
Reciprocating  Internal  Combustion 
Engines 

AOCNCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  stationary 
reciprocating  internal  combustion 
engines  (RICE)  with  manufacturer's 
nameplate  rating  above  500  brake 
horsepower  Ificated  at  major  sources  of 
hazardous  air  pollutants  (HAP).  We 
have  identified  stationary  RICE  as  a 
major  source  category  of  HAP  emissions 
such  as  formaldehyde,  acrolein, 
methanol,  and  acetaldehyde,  The 
proposed  rule  would  implement  section 
112(d)  of  the  Clean  Air  Act  (CAA)  by 
requiring  all  major  sources  to  meet  HAP 
emission  standards  reflecting  the 
application  of  the  maximum  achievable 
control  technology  (MACT)  for  RICE. 


We  estimate  that  40  percent  of 
stationary  RICE  will  be  located  at  major 
sources  and  thus  subject  to  the  proposed 
rule.  As  a  result,  the  environmental, 
energy,  and  economic  impacts 
presented  in  this  preamble  reflect  these 
estimates.  We  estimate  that  the 
proposed  rule  would  reduce  nationwide 
HAP  emissions  from  major  stationary 
RICE  by  approximately  5.000  tons/ year 
in  the  5th  year  after  the  standards  are 
implemented.  The  emissions  reductions 
achieved  by  these  standards  will 
provide  protection  to  the  public  and 
achieve  a  primary  goal  of  the  CAA. 

DATES:  Comments  Submit  comments  on 
or  before  February  18,  2003,  or  by 
February  20,  2003  if  a  public  hearing  is 
held. 

Public  Hearing  If  anyone  contacts  us 
requesting  to  speak  at  a  public  hearing 
by  January  8,  2003,  a  public  hearing  will 
be  hold  on  January  21.  2003. 

ADDRESSES:  Comments  may  be 
submitted  by  mail  (in  duplicate,  if 
possible)  to  EPA  West  (Air  Docket),  US 
EPA  (MD-€102T).  Room  B-108.  1200 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20460.  Attention 
Docket  ID  No  OAR-2002-0059  By 
hand  delivery/courier,  comments  may 
be  submitted  (in  duplicate,  if  possible) 
to  EPA  Docket  Center  (Air  Docket).  U.S. 


EPA.  (MD-6102T).  Room  B-108.  1301 
Constitution  Avenue.  NW.,  Washington, 
DC  20460,  Attention  Docket  ID  No. 
OAR-2002-0059.  Also,  comments  may 
be  submitted  electronically  according  to 
the  dptai!»^d  instnirfinn';  ^i"^  provided  in 
the  SUPPLEMENTARY  INFORMATION  section. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  new  EPA 
facility  complex  in  Research  Triangle 
Park.  North  Carolina,  or  at  an  alternate 
site  nearby. 

Docket  Docket  No.  OAR-2002-0059 
contains  supporting  information  used  in 
developing  the  standards.  The  docket  is 
located  at  the  U.S.  EPA.  1301 
Constitution  Avenue.  NW..  Washington. 
DC  20460  in  room  B108.  and  may  be 
inspected  from  8:30  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Sinis  Kin.  LoiiibustKUi  Croup,  Emission 
Standards  Division.  (MD-C439-01). 
U.S.  EPA.  Research  Triangle  Park.  North 
Carolina  27711;  telephone  number  (919) 
541-5263;  facsimile  number  (919)  541- 
5450;  electronic  mail  address: 
mv  sims@ppa  Rov 

SUPPLEMENTARY  INFORMATION:  Regulated 
Entities.  Categories  and  entities 
potentially  regulated  by  this  action 
include: 


Category 

SIC 

NAICS 

Examples  of  regulated  entities 

Any  industry  using  a 

stationary  RICE 

as  defined  m  ttie 

4911 

2211 

Electnc  power  generation,  transmission,  or  distriixition. 

proposed  rule 

4922 

48621 

Natural  gas  transmission 

1311 

211111 

Crude  petroleum  and  natural  gas  production 

1321 

211112 

Natural  gas  liquids  producers 

9711 

92811 

National  secunty 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  a  guide  for 
readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §63.6585  of  the 
proposed  rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Docket  The  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OAR-2002-0069. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  pari  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 


The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Air  and 
Radiation  Docket  in  the  EPA  Docket 
Center.  (EPA/DC)  EPA  West.  Room 
B108.  1301  Constitution  Ave..  NW., 
Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744.  and 
the  telephone  number  for  the  Air  and 
Radiation  Docket  is  (202)  56&-1742.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 

Electronic  Access.  You  may  access 
this  Federal  Ki-ui^ter  document 
electronicdi.,  ;  'Mhe  EPA  Internet 

under  the  '  Fedi  lal  Ki^ister"  listings  at 
b  tip  ://www  epa  gov,  fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 


system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search,  " 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  The 
EPA's  policy  is  that  copyrighted 
material  will  not  be  placed  in  EPA's 
electronic  public  docket  but  will  be 
available  only  in  printed  paper  form  in 
the  official  public  docket.  To  the  extent 
feasible,  publicly  available  docket 
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materials  will  be  made  available  in 
EPA's  electronic  public  docket.  When  a 
document  is  selected  from  the  index  list 
in  EPA  Dockets,  the  system  will  identify 
whether  the  document  is  available  for 
viewing  in  EPA's  electronic  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  above.  The  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102,  May 
31. 2002. 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  The  EPA 
is  not  required  to  consider  these  late 
comments.  However,  late  comments 
may  be  considered  if  time  permits. 

Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below.  EPA  recommends  that  vou 


include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
informatinn  on  the  outside  of  any  disk 
or  (]D  RC3M  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
vour  comment  The  EPA's  policy  is  that 
EPA  w  ill  not  edit  your  comment,  and 
any  identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  mav  not  be  able  to  consider  your 
comment 

Your  use  of  EPA  s  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  at  http://www.epa.gov/ 
edocket.  and  follow  the  online 
instructions  for  submitting  comments. 
To  access  EPA's  electronic  public 
docket  from  the  EPA  Internet  Home 
Page,  select  information  Sources," 
"Dockets.  "  and  "EPA  Dockets."  Once  in 
the  system,  select  "search,"  and  then 
key  in  Docket  ID  No.  OAR-2002-0059. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
kjiow  vour  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

Comments  may  be  sent  by  electronic 
mail  (e-mail)  to  a-and-r-docket®epa.gov. 
Attention  Docket  ID  No.  OAR-2002- 
0059  In  contrast  to  EPA's  electronic 
public  docket.  EPA  s  e-mail  system  is 
not  an  "anonymous  access"  system.  If 
you  send  an  e-mail  comment  directly  to 
the  Docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket  and  made  available  in 
EPA's  electronic  public  docket. 

You  mav  submit  comments  on  a  disk 
or  CD  ROM  that  you  mail  to  the  mailing 
address  identified  below.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

Bv  Mail.  Send  your  comments  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 


Center,  U.S.  EPA.  Mailcode:  6102T. 
1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460,  Attention 
Docket  ID  No.  OAR-2002-0059.  The 
EPA  requests  a  separate  copy  also  be 
sent  to  the  contact  person  listed  above 
(see  FOR  FURTHER  informa-^ion  contact) 

By  Hana  L't  ..,1  r,  .,:  k.„„..t.   ^L..ver 
your  comments  to:  EPA  Docket  Center. 
Room  B108,  1301  Constitution  Ave., 
NW.,  Washington,  DC  20460,  Attention 
Docket  ID  No.  OAR-2002-0059.  Such 
deliveries  are  only  accepted  during  the 
Docket's  normal  hours  of  operation  as 
identified  above. 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  or  deliver 
information  identified  as  CBI  only  to  the 
following  address:  Mr.  Sims  Roy,  c/o 
OAQPS  Document  Control  Officer 
(Room  C404-2),  U.S.  EPA.  Research 
Triangle  Park,  27711,  Attention  Docket 
ID  No.  OAR-2002-0059.  You  may  claim 
information  that  you  submit  to  EPA  as 
Cfil  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  doe's  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disliL  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOB  FURTHER  INFORMA-HON  CON'TAC 
section 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 


■HM 


K  t ' ' '  I  N  t  1  ■  1 


,p,-,. 


R-;!.- 


6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  idontiPied. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  vou  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  contact  Mrs.  Kelly  Hayes, 
Combustion  Group.  Emission  Standards 
Division  (MD-C439-01).  US.  EPA, 
Research  Triangle  Park.  North  Carolina 
27711,  (919)  541-5578  at  least  2  days  in 
advance  of  the  public  hearing.  Persons 
interested  in  attending  the  public 
hearing  must  also  call  Mrs.  Hayes  to 
verify  the  time,  date,  and  location  of  the 
hearing.  The  public  hearing  will  provide 
interested  parties  the  opportunity  to 
present  data,  views,  or  arguments 
concerning  the  proposed  rule.  If  a 
public  hearing  is  requested  and  held. 
EPA  will  ask  clarifying  questions  during 
the  oral  presentation  but  will  not 
respond  to  the  presentations  or 
comments.  Written  statements  and 
supporting  information  will  be 
considered  with  equivalent  weight  as 
any  oral  statement  and  supporting 
information  presented  at  a  public 
hearing,  if  held. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Background 

A.  What  is  the  regulatory  development 
background  of  this  sourf:o  category? 

B.  What  is  the  source  of  authority  for 
development  of  NESHAP? 

C.  What  criteria  are  used  in  the 
development  of  NESHAP? 

D.  What  are  the  health  effects  associated 
with  HAP  from  stationary  RICE? 

II.  Summary  of  the  Proposed  Rule 

A.  Am  1  subjet  t  to  the  proposed  rule? 

B.  What  source  c:ategories  and 
sub<:ategories  are  affected  by  the 
proposed  rule? 

C.  What  are  the  primary  sources  of  HAP 
emissions  and  what  are  the  emissions? 

D.  What  are  the  emission  limitations  and 
operating  limitations? 

E.  What  are  the  initial  compliance 
requirements? 

F.  What  are  the  continuous  compliance 
provisions? 

G.  What  monitoring  and  testing  methods 
are  available  to  measure  these  low 
concentrations  of  CO  and  formaldehyde? 

H.  What  are  the  notification,  recordkeeping 
and  reporting  requirements? 

III.  Rationale  for  Selecting  the  Proposed 

Standards 

A.  How  did  we  select  the  source  category 
and  any  subcategories? 

B.  What  is  the  affected  sourc:e? 


C.  How  did  we  determine  the  basis  and 
level  of  the  propo.sed  emission 
limitations  and  operating  limitations? 

D.  Why  does  the  proposed  rule  not  apply 
to  stationary  RICE  of  500  brake 
horsepower  or  less? 

E  Why  does  the  proposed  rule  not  apply 

to  stationary  RICE  lo{:ated  at  area 

sources? 
F.  How  did  we  select  the  format  of  the 

standard? 
G  How  did  we  select  the  initial 

compliance  requirements? 
H.  How  did  we  select  the  continuous 

compliance  requirements? 
1.  What  monitoring  and  testing  methods  are 

available  to  measure  these  low 

concentrations  of  CO  and  formaldehyde? 
I   How  did  we  sele<:t  the  notification. 

ret:ordkeeping  and  reporting 

requirements? 
IV   Summary  of  Environmental.  Energy  and 

Economic  Impacts 
A  What  are  the  air  quality  impacts? 

B.  What  are  the  cost  impacts? 

C.  What  are  the  economiT  impacts? 

D.  What  are  the  nonair  health, 
environmental  and  energy  impacts? 

V.  Solicitation  of  Comments  and  Public 

Participation 

VI.  Administrative  Requirements 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13175.  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Executive  Order  13211.  Actions 
Concerning  Regulations  that 
Signifif;anlly  Affect  Energy  Supply, 
Distribution,  or  Use 

F.  Unfunded  Mandates  Reform  Act  of  1995 

G.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Fairness  Act  of  1996 
(SBREFA).  5  use.  601  ft  seq. 

H.  Paperwork  Reduction  Act 
I.  National  Technology  Transfer  and 
Advancement  Act 

I.  Background 

A.  What  Is  the  Regulatory  Development 
Background  of  the  Source  Category? 

In  September  1996.  we  chartered  the 
Industrial  Combustion  Coordinated 
Rulemaking  (ICCR)  advisory  committee 
under  the  Federal  Advisory  Committee 
Act  (FACA).  The  committee's  objective 
was  to  develop  recommendations  for 
regulations  for  several  combustion 
source  categories  under  sections  112 
and  129  of  the  CAA.  The  ICCR  advisory 
committee,  also  known  as  the 
Coordinating  Committee,  formed  Source 
Work  Groups  for  the  various  combustor 
types  covered  under  the  ICCR.  One 
work  group,  the  RICE  Work  Group,  was 
formed  to  research  issues  related  to 
stationary  RICE  units.  The  RICE  Work 
Group  submitted  recommendations. 


information,  and  data  analyses  to  the 
Coordinating  Committee,  which  in  turn 
considered  them  and  submitted 
recommendations  and  information  to 
EPA.  The  Committees  2-year  charter 
expired  in  September  1998.  We 
considered  the  Committee's 
recommendations  in  developing  the 
proposed  rule  for  stationary  RICE. 

B.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

Section  1 1 2  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  sources  and  area  sources  of  HAP 
and  to  establish  NESHAP  for  the  listed 
source  categories  and  subcategories.  The 
stationary  RICE  source  category  was 
listed  on'luly  16.  1992  (57  FR  31576). 
Major  sources  of  HAP  are  those  that 
have  the  potential  to  emit  greater  than 
10  ton/yr  of  any  one  HAP  or  25  ton/yr 
of  any  combination  of  HAP.  Most  RICE 
engines  or  groups  of  RICE  engines  are 
not  major  HAP  emission  sources  by 
themselves  but  are  major  because  they 
are  co-located  at  major  HAP  sites. 

C.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

Section  1 12  of  the  CAA  requires  that 
we  establish  NESHAP  for  the  control  of 
HAP  from  both  new  and  existing 
sources  in  regulated  source  categories. 
The  CAA  requires  the  NESHAP  to 
reflect  the  maximum  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable.  This  level  of  control  is 
commonly  referred  to  as  the  MACT 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  under  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensures  that  the  standards  are  set  at  a 
level  that  assures  that  all  major  sources 
achieve  the  level  of  control  at  least  as 
stringent  as  that  already  achieved  by  the 
better  controlled  and  lower  emitting 
sources  in  each  source  category  or 
subcategory.  For  new  sources,  the 
MACT  floor  cannot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best 
controlled  similar  source.  The  MACT 
standards  for  existing  sources  can  be 
less  stringent  than  standards  for  new 
sources,  but  they  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best 
performing  12  percent  of  existing 
sources  in  the  category  or  subcategory 
(or  the  best  performing  5  sources  for 
categories  or  subcategories  with  fewer 
than  30  sources). 

In  developing  MACT.  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  based  on  the  consideration  of 
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cost  of  achieving  the  emissions 
reductions,  any  nonair  quality  health 
and  environmental  impacts,  and  energy 
requirements. 

D.  What  Are  the  Health  Effects 
Associated  With  HAP  From  Stationary 
RICE? 

Emission  data  collected  during 
development  of  the  proposed  NESHAP 
show  that  several  HAP  are  emitted  from 
stationary  RICE.  These  HAP  emissions 
are  formed  during  combustion  or  result 
from  HAP  compounds  contained  in  the 
fuel  burned. 

Hazardous  air  pollutants  which  have 
been  measured  in  emission  tests 
conducted  on  natural  gas  fired  and 
distillate  oil  fired  RICE  include:  1,1,2,2- 
tetrachloroethane,  1.3-butadiene,  2,2.4- 
trimethylpentane.  acetaldehyde. 
acrolein,  benzene,  chlorobenzene. 
chloroethane.  ethylbenzene. 
formaldehyde,  methanol,  methylene 
chloride,  n-hexane,  naphthalene, 
polycyclic  aromatic  hydrocarbons, 
polycyclic  organic  matter,  styrene, 
tetrachloroethane,  toluene,  and  xylene. 
Metallic  HAP  from  distillate  oil  fired 
stationary  RICE  that  have  been 
measured  are:  Cadmium,  chromium, 
lead,  manganese,  mercury,  nickel,  and 
selenium. 

Although  numerous  HAP  may  be 
emitted  from  RICE,  only  a  few  account 
for  essentially  all  of  the  mass  of  HAP 
emissions  from  stationary  RICE.  These 
HAP  are:  Formaldehyde,  acrolein, 
methanol,  and  acetaldehyde. 

The  hazardous  air  pollutant  emitted 
in  the  largest  quantities  from  stationary 
RICE  is  formaldehyde.  Formaldehyde  is 
a  probable  human  carcinogen  and  can 
cause  irritation  of  the  eyes  and 
respiratory  tract,  coughing,  dry  throat, 
tightening  of  the  chest,  headache,  and 
heart  palpitations.  Acute  inhalation  has 
caused  bronchitis,  pulmonary  edema, 
pneumonitis,  pneumonia,  and  death 
due  to  respiratory  failure.  Long-term 
exposure  can  cause  dermatitis  and 
sensitization  of  the  skin  and  respiratory 
tract. 

Acrolein  is  a  cytotoxic  agent,  a 
powerful  lacrimating  agent,  and  a  severe 
tissue  irritant.  Acute  exposure  to 
acrolein  can  cause  severe  irritation  or 
corrosion  of  the  eyes,  nose,  throat,  and 
lungs,  with  tearing,  pain  in  the  chest, 
and  delayed-onset  pulmonary  injury 
with  depressed  pulmonary  function. 
Chronic  exposure  to  acrolein  can  cause 
skin  saisitization  and  contact 
dermatitis.  Acrolein  is  not  considered 
carcinogenic  to  humans. 

Humans  are  very  sensitive  to  the  toxic 
effects  of  methanol  including  formic 
acidaemia,  metabolic  acidosis,  ocular 
toxicity,  nervous  system  depression. 


blindness,  coma,  and  death.  A  majority 
of  the  available  information  on 
methanol  toxicity  in  humans  is  based  on 
acute  rather  than  long-term  exposure. 
However,  recent  animal  studies  also 
indicate  potential  reproductive  and 
developmental  health  consequences 
following  exposure  to  methanol  in  both 
mice  and  primates.  Methanol  has  not 
been  classified  with  respect  to 
carcinogenicity. 

The  health  effects  for  acetaldehyde 
are  irritation  of  the  eye  mucous 
membranes,  skin,  and  upper  respirator^' 
tract,  and  a  central  nervous  system 
(CNS)  depressant  in  humans.  Chronic 
exposure  can  cause  conjunctivitis, 
coughing,  difficult  breathing,  and 
dermatitis.  Chronic  exposure  may  cause 
heart  and  kidney  damage, 
embryotoxicity,  and  teratogenic  effects. 
Acetaldehyde  is  a  probable  carcinogen 
in  humans. 

We  recently  reviewed  health  effects 
associated  with  emissions  of 
particulates  from  diesel  engines  in  the 
context  of  regulating  heavy  duty  motor 
vehicles  and  engines  (66  FR  5001, 
January  18,  2001).  Diesel  particulate 
matter  is  not  currently  listed  as  a 
hazardous  air  pollutant  for  stationary 
sources  under  section  112  of  the  CAA 
and  was  not  specifically  reviewed  under 
the  proposed  rule,  though  constituent 
pculs  of  diesel  particulate  matter  are 
subject  to  the  proposed  rule.  We  are 
continuing  to  review  this  issue  in  the 
context  of  regulating  stationary  internal 
combustion  engines, 

11.  Summary  of  the  Proposed  Rule 

A.  Am  I  Subject  to  the  Proposed  Rule? 

The  proposed  rule  applies  to  you  if 
you  own  or  operate  stationary  RJCE 
which  are  located  at  a  major  source  of 
HAP  emissions,  except  if  your 
stationary  RICE  are  all  rated  at  or  under 
500  brake  horsepower.  A  major  source 
of  HAP  emissions  is  a  plant  site  that 
emits  or  has  the  potential  to  emit  any 
single  HAP  at  a  rate  of  10  tons  (9.07 
megagrams)  or  more  per  year  or  any 
combination  of  HAP  at  a  rate  of  25  tons 
(22.68  megagrams)  or  more  per  year. 

Section  112(n)(4)  of  the  CAA  requires 
that  the  aggregation  of  HAP  for  purposes 
of  determining  whether  an  oil  and  gas 
production  facility  is  major  or  nonmajor 
be  done  only  with  respect  to  particular 
sites  within  the  source  and  not  on  a 
total  aggregated  site  basis.  We 
incorporated  the  requirements  of  section 
112(n)(4)  of  the  CAA  into  our  NESHAP 
for  Oil  and  Natural  Gas  Production 
Facilities  in  subpart  HH  of  40  CFR  part 
63.  As  in  subpart  HH,  we  plan  to 
aggregate  HAP  emissions  for  the 
purposes  of  determininc  a  major  HAP 


source  for  RICE  only  with  respect  to 
particular  sites  within  an  oil  and  gas 
production  facility.  The  sites  are  called 
surface  sites  and  may  include  a 
combination  of  any  of  the  following 
equipment:  glycol  dehydrators,  tanks 
which  have  potential  for  flash 
emissions,  WCE  and  combustion 
turbines. 

The  standards  proposed  in  the  rule 
have  specific  requirements  for  all  new 
or  reconstructed  stationary  RICE  and  for 
existing  spark  ignition  4  stroke  rich 
burn  (4SRB)  stationan,'  RICE  located  at 
a  major  source  of  HAP  emissions,  except 
that  stationary  RICE  with  a 
manufacturer's  nameplate  rating  of  500 
brake  horsepower  or  less  are  not 
addressed  in  the  proposed  rule, 
Stationary'  RICE  which  operate 
exclusively  as  emergency  power/limited 
use  units  or  which  combust  landfill  gas 
or  digester  gas  as  primary  fuel  are 
subject  only  to  initial  notification 
requirements. 

An  emergency  power/limited  use  unit 
means  any  stationary  RICE  that  operates 
as  a  mechanical  or  electrical  power 
source  during  emergencies,  when  the 
primary  power  source  for  a  facility  has 
been  rendered  inoperable  by  an 
emergency  situation.  One  example  is 
when  electric  power  from  the  local 
utility  is  interrupted.  Another  example 
is  to  pump  water  in  the  case  of  fire  or 
flood.  Emergency  power/limited  use 
units  include  units  that  operate  less 
than  50  hours  per  year  in  non- 
emergency situations,  including  certain 
peaking  units  at  electric  facilities  or 
stationary  RICE  at  industrial  facilities. 

With  the  exception  of  existing  spark 
ignition  4SRB  stationar>-  RICE,  other 
types  of  existing  stationary  RICE  (i.e.. 
spark  ignition  2  stroke  lean  burn  (2SLB). 
spark  ignition  4  stroke  lean  burn  (4SLB). 
and  compression  ignition  (CI))  located 
at  a  major  source  of  HAP  emissions  are 
not  subject  to  any  specific  requirement 
under  the  proposed  rule. 

Finally,  the  proposed  rule  does  not 
apply  to  stationary  RICE  test  cells/ 
stands  since  these  facilities  will  be 
covered  by  another  NESHAP,  subpart 
PPPPPof'40CFRpart63. 

B.  What  Source  Categories  and 
Subcategories  Are  Affected  by  the 
Proposed  Rule? 

The  proposed  rule  covers  new  or 
reconstructed  stationary  RICE  and 
existing  spark  ignition  4SRB  stationary 
RICE.  A  RICE  is  any  spark  ignition  or 
compression  ignition  reciprocating 
internal  combustion  engine.  A 
stationary  RICE  is  any  RICE  which  is  not 
mobile. 

Stationary  RICE  differ  from  mobile 
RICE  in  that  stationary  RICE  are  not  self- 
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propelled,  are  not  intended  to  be 
propelled  while  performing  their 
function,  or  are  not  portable  or 
transportable  as  that  term  is  identified 
in  the  definition  of  non-road  engine  at 
40CFR89.2. 

Wo  divided  the  stationary  RICE 
source  category  into  four  subcategories: 

(1)  Emergency  power/limited  use  units, 

(2)  stationary  RICE  that  combust  landfill 
gas  or  digester  gas  as  their  primary  fuel. 
(.3)  stationary  RICE  with  a 
manufacturer's  nameplate  rating  of  500 
brake  horsepower  or  less,  and  (4)  other 
stationary  RICE.  We  further  divided  the 
last  subcategorv  into  four  subcategories: 
(1)  2SLB  stationary  RICE.  (2)  4SLB 
atationarv  RICE,  (3)  4.SRB  stationar\' 
RICE,  and  (4)  CI  stationary  RICE. 

We  are  specifically  solic:iting 
comments  on  creating  a  subcategory  of 
limited  use  engines  with  a  capacity 
utilization  of  10  percent  or  less.  This  is 
further  discussed  in  the  "Solicitation  of 
Comments  and  Public  Participation" 
section  of  this  preamble. 

The  proposed  rule  docs  not  apply  to 
stationary  RICE  test  colls/stands  since 
these  facilities  will  be  covered  bv 
another  NESHAP.  subpart  PPPPP  of  40 
CFR  part  63. 

The  proposed  rule  also  does  not  apply 
to  existing,  new,  or  rec:onstructed 
stationary'  RICE  located  at  an  area  source 
of  HAP  emissions,  An  area  source  of 
HAP  emissions  is  a  plant  site  that  does 
not  emit  anv  single  HAP  at  a  rate  of  10 
tons  (9.07  megagrams)  or  greater  per 
year  or  any  combination  of  HAP  at  a  rate 
of  25  tons  (22.68  megagrams)  or  greater 
per  year.  In  addition,  the  proposed  rule 
does  not  apply  to  stationary  RICE  with 
a  manufacturer's  nameplate  rating  of 
500  brake  horsepower  or  below.  These 
engines  have  betm  discussed  previously 
in  this  preamble. 

C.  What  Are  Ihf  Primary  Sources  of 
HAP  Emissions  and  What  Are  the 
Emissions? 

The  primary  .sources  of  HAP 
emissions  are  exhaust  gases  from 
combustion  r)f  gaseous  fuels  and  liquid 
fuels  in  stationary  RICE.  Formaldehyde, 
acrolein,  methanol,  and  acetaldehyde 
are  HAP  that  are  present  in  significant 
quantities  from  stationary  RICE. 

D.  What  Are  the  Emission  Limitations 
and  Operalinfi  Limitations? 

As  the  owner  or  operator  of  an 
affected  source,  you  must  do  one  of  the 
following:  (1)  Each  existing,  new,  or 
reconstructed  4SRB  stationar\'  RICE 
must  comply  with  each  emission 
limitation  in  Table  1(a)  of  proposed 
subpart  ZZZZ,  40  CFR  part  63,  and  each 
operating  limitation  in  Table  1(b)  of 
proposed  subpart  ZZZZ  that  apply,  or 


(2)  each  new  or  reconstructed  2SLB  or 
4SLB  stationary  RICE  or  CI  stationary' 
RICE  must  comply  with  each  emission 
limitation  in  Table  2(a)  of  proposed 
subpart  ZZZZ  and  operating  limitation 
in  Table  2(b)  of  proposed  subpart  ZZZZ 

that  applv. 

Existing  2SLB  or  4SLB  stationary- 
RICE  or  existing  CI  stationary  RICE, 
stationary  RICE  that  operate  exclusively 
as  emergency  power/limited  use  units, 
or  stationary-  RICE  that  combust  digester 
gas  or  landfill  gas  as  their  primary  fuel 
have  an  emission  standard  of  no 
emission  reduction,  and  will  not  be 
tested  to  meet  any  specific  emission 
limitation  or  opera,ting  limitation.  In 
addition,  any  stationary  RICE  located  at 
an  area  source  of  HAP  emissions,  any 
stationary  RICE  that  have  a 
manufacturer's  nameplate  rating  of  500 
brake  horsepower  or  less,  or  stationary 
RICE  that  are  being  tested  at  stationary 
RICE  test  cells/stands  are  not  addressed 
in  the  proposed  rule  and.  therefore,  do 
not  need  to  comply  with  any  emission 
limitation  or  operating  limitation. 

E.  What  Are  the  Initial  Compliance 
Requirements? 

If  vour  stationary  RICE  must  meet 
specific  emission  limitations  and 
operating  limitations,  then  you  must 
meet  the  following  initial  compliance 
requirements  The  testing  and  initial 
compliance  requirements  arc  different, 
depending  on  whether  you  demonstrate 
compliance  with  the  carbon  monoxide 
((X))  emission  reduction  requirement, 
formaldehyde  emission  reduction 
requirement,  or  the  rtKjuiremenl  to  limit 
the  formaldehyde  concentration  in  the 
stationary  RICE  exhaust. 

1   If  you  own  or  operate  a  2SLB  or 
4SLB  stationarv  RICE,  or  a  CI  stationary 
RICE  with  a  manufacturer's  nameplate 
rating  less  than  5000  brake  horsepower 
complying  with  the  requirement  to 
reduce  CO  emissions  using  a  oxidation 
catalyst,  vou  must  install  a  continuous 
parameter  monitoring  system  (CPMS)  to 
a)ntinuously  monitor  the  pressure  drop 
across  the  catalyst  and  the  catalyst  inlet 
temperature.  You  must  conduct  an 
initial  performance  test  to  demonstrate 
that  you  are  achieving  the  required  CO 
percent  reduction,  corrected  to  15 
percent  oxygen,  dry  basis.  During  the 
initial  performance  test,  you  must 
record  the  initial  pressure  drop  across 
the  catalyst  and  the  catalyst  inlet 
temperature. 

2.  If  you  own  or  operate  a  2SLB  or 
4SLB  stationary  RIC^E,  or  a  CI  stationary 
RICE  with  a  manufacturer's  nameplate 
rating  greater  than  or  equal  to  5000 
brake  horsepower  complying  with  the 
requirement  to  reduce  CO  emissions 
using  an  oxidation  catalyst,  you  must 


install  a  continuous  emissions 
monitoring  system  (CEMS)  to  measure 
CO  and  either  carbon  dioxide  or  oxygen 
simultaneously  at  the  inlet  and  outlet  of 
the  oxidation  catalyst.  To  demonstrate 
initial  compliance,  you  must  conduct  an 
initial  performance  evaluation  using 
Performance  Specifications  (PS)  3  and 
4A  of  40  CFR  part  60,  appendix  B.  You 
must  demonstrate  that  the  reduction  of 
CO  emissions  meets  the  required 
percent  reduction  using  the  first  4-hour 
average  after  a  successful  performance 
evaluation.  Your  measurements  at  the 
inlet  and  the  outlet  of  the  oxidation 
catalyst  must  be  on  a  dry  basis  and 
corrected  to  15  percent  oxygen  or 
equivalent  carbon  dioxide  content. 

3.  If  you  own  or  operate  a  4SRB 
stationary  RICE  complying  with  the 
requirement  to  reduce  formaldehyde 
emissions  using  non-selective  catalytic 
reduction  (NSCR).  you  must  install  a 
CPMS  to  continuously  monitor  the 
pressure  drop  across  the  catalyst,  the 
catalyst  inlet  temperature,  and  the 
temperature  rise  across  the  catalyst. 

You  must  conduct  an  initial 
performance  test  to  demonstrate  that 
you  are  achieving  the  required 
formaldehyde  percent  reduction, 
corrected  to  15  percent  oxygen,  dry 
basis.  During  the  initial  performance 
test,  vou  must  record  the  initial  values 
of  the  pressure  drop  across  the  catalyst, 
the  catalyst  inlet  temperature,  and  the 
temperature  rise  across  the  catalyst. 

4  If  vou  are  complying  with  the 
requirement  to  limit  the  concentration 
of  formaldehyde  in  the  stationary  RICE 
exhaust,  you  must  conduct  an  initial 
performance  test  using  Test  Method  320 
or  323  of  40  CFR  part  63.  appendix  A. 
California  Air  Resources  Board  (CARB) 
Method  430.  or  EPA  Solid  Waste  (SW)- 
846  Method  001 1  to  demonstrate  that 
the  concentration  of  formaldehyde  in 
the  stationary  RICE  exhaust  is  less  than 
or  equal  to  the  emission  limit,  corrected 
to  15  percent  oxygen,  dry  basis,  that 
applies  to  vou.  "To  correct  to  15  percent 
oxygen,  dry  basis,  you  must  measure 
oxygen  using  Method  3A  or  3B  of  40 
CFR  part  60.  appendix  A.  and  measure 
moisture  using  Method  4  of  40  CFR  part 
60,  appendix  A.  The  initial  performance 
test  must  be  conducted  at  the  lowest 
load  at  which  you  will  operate  your 
stationary  RICE  and  at  the  typical  load 
at  which  you  will  operate  your 
stationary  RICE.  This  initial 
performance  test  establishes  the  lowest 
load  or  the  minimum  fuel  fiow  rate  at 
which  vou  may  operate  your  stationary 
RICE. 

To  demonstrate  initial  compliance, 
you  must  also  install  a  CPMS  to 
continuously  monitor  stationary  RICE 
load  or  fuel  fiow  rate  and  other  (if  any) 


Federal  Register    \'r.'    f)~    N'r     _'44 'Thursday 


Proposed  Rule^ 


■fi.lli 


operating  parameters  approved  by  the 
Administrator. 

If  you  choose  to  comply  with  the 
emission  limitation  to  limit  the 
concentration  of  formaldehyde,  you 
must  also  petition  the  Administrator  for 
approval  of  additional  operating 
limitations  or  approval  of  no  additional 
operating  limitations.  If  the 
Administrator  approves  your  petition 
for  additional  operating  limitations,  the 
operating  limitations  must  also  be 
established  during  the  initial 
performance  test. 

If  you  petition  the  Administrator  for 
approval  of  additional  operating 
limitations,  your  petition  must  include 
the  following:  (1)  Identification  of  the 
specific  parameters  you  propose  to  use 
as  additional  operating  limitations;  (2)  a 
discussion  of  the  relationship  between 
the  parameters  and  HAP  emissions, 
identifying  how  HAP  emissions  change 
with  changes  in  the  parameters,  and 
how  limitations  on  the  parameters  will 
serve  to  limit  HAP  emissions;  (3)  a 
discussion  of  how  you  will  establish  the 
upper  and/or  lower  values  for  the 
parameters  which  will  establish  the 
limits  on  the  parameters  in  the 
operating  limitations;  (4)  a  discussion 
identifying  the  methods  you  will  use  to 
measure  and  the  instruments  you  will 
use  to  monitor  the  parameters,  as  well 
as  the  relative  accuracy  and  precision  of 
the  methods  and  instruments;  and  (5)  a 
discussion  identifying  the  frequency 
and  methods  for  recalibrating  the 
instruments  you  will  use  for  monitoring 
the  parameters. 

If  you  petition  the  Administrator  for   • 
approval  of  no  additional  operating 
limitations,  your  petition  must  include 
the  following:  (1)  Identification  of  the 
parameters  associated  with  operation  of 
the  stationary  RICE  and  any  emission 
control  device  which  could  change 
intentionally  (e.g.,  operator  adjustment, 
automatic  controller  adjustment,  etc.)  or 
unintentionally  [e.g.,  wear  and  tear, 
error,  etc.)  on  a  routine  basis  or  over 
time;  (2)  a  discussion  of  the 
relationship,  if  any,  between  changes  in 
the  parameters  and  changes  in  HAP 
emissions;  (3)  for  those  parameters  with 
a  relationship  to  HAP  emissions,  a 
discussion  of  whether  establishing 
limitations  on  the  parameters  would 
serve  to  limit  HAP  emissions;  (4)  for 
those  parameters  with  a  relationship  to 
HAP  emissions,  a  discussion  of  how  you 
could  establish  upper  and/or  lower 
values  for  the  parameters  which  would 
establish  limits  on  these  parameters  in 
operating  limitations;  (5)  for  the 
parameters  with  a  relationship  to  HAP 
emissions,  a  discussion  identifying  the 
methods  you  could  use  to  measure  the 
parameters  and  the  instruments  you 


could  use  to  monitor  them,  as  well  as 
the  relative  accuracy  and  precision  of 
the  methods  and  instruments;  (6)  for  the 
parameters,  a  discussion  identifying  the 
frequency  and  methods  for  recalibrating 
the  instruments  you  could  use  to 
monitor  them;  and  (7)  a  discussion  of 
why.  from  your  point  of  view,  it  is 
infeasible  or  unreasonable  to  adopt  the 
parameters  as  operating  limitations. 

F.  What  Are  the  Continuous  Compliance 
Provisions? 

Several  general  continuous 
compliance  requirements  apply  to  all 
stationary  RICE  meeting  various 
specified  emission  and  operating 
limitations.  If  your  stationary  RICE  is 
required  to  meet  specific  emission  and 
operating  limitations,  then  you  are 
required  to  comply  with  the  emission 
and  operating  limitations  at  all  times, 
except  during  startup,  shutdown,  and 
malfunction  of  your  stationary  RICE. 
You  must  also  operate  and  maintain 
your  stationary  RICE,  air  pollution 
control  equipment,  and  monitoring 
equipment  according  to  good  air 
pollution  control  practices  at  all  times, 
including  startup,  shutdown,  and 
malfunction.  You  must  conduct  all 
monitoring  at  all  times  that  the 
stationary  RICE  is  operating,  except 
during  periods  of  malfunction  of  the 
monitoring  equipment  or  necessary 
repairs  or  quality  assurance  or  control 
activities,  such  as  calibration  checks. 

1.  For  2SLB  and  4SLB  stationary  RICE 
and  CI  stationary  RICE  with  a 
manufacturer's  nameplate  rating  less 
than  5000  brake  horsepower,  complying 
with  the  requirement  to  reduce  CO 
emissions  using  an  oxidation  catalyst, 
you  must  conduct  quarterly 
performance  tests  for  CO  and  oxygen 
using  a  portable  CO  monitor  to 
demonstrate  that  the  required  CO 
percent  reduction  is  achieved.  To 
demonstrate  continuous  compliance 
with  the  CO  percent  reduction 
requirement,  you  must  continuously 
monitor  and  record  the  pressure  drop 
across  the  catalyst  and  the  catalyst  inlet 
temperature.  The  4-hour  rolling  average 
of  the  valid  data  must  be  within  the 
operating  limitations.  If  you  change 
your  oxidation  catalyst  (i.e.,  replace 
catalyst  elements),  you  must  reestablish 
your  pressure  drop  and  catalyst  inlet 
temperature. 

2.  For  2SLB  and  4SLB  stationary  RICE 
and  CI  stationary  RICE  with  a 
manufacturer's  nameplate  rating  greater 
than  or  equal  to  5000  brake  horsepower, 
complying  with  the  CO  percent 
reduction  emission  limitation  using  an 
oxidation  catalyst,  you  must  calibrate 
and  operate  your  CEMS  according  to  the 
requirements  in  40  CFR  63.8.  You  must 


continuously  monitor  and  record  the  CO 
concentration  at  the  inlet  and  outlet  of 
the  oxidation  catalyst  and  calculate  the 
percent  reduction  of  CO  emissions 
hourly.  The  reduction  of  CO  must  be  at 
least  the  required  percent  reduction, 
based  on  a  rolling  4-hour  average, 
averaged  every  hour.  You  must  also 
conduct  an  annual  relative  accuracy  test 
audit  (RATA)  of  your  CEMS  using  PS  3 
and  4A  of  40  CFR  part  60.  appendix  B. 
as  well  as  daily  and  periodic  data 
quality  checks  in  accordance  with  40 
CFR  part  60,  appendix  F,  procedure  1. 

3.  For  existing,  new,  or  reconstructed 
4SRB  stationary  RICE  complying  with 
the  requirement  to  reduce  formaldehyde 
emissions  using  NSCR.  you  must 
demonstrate  continuous  compliance  by 
continuously  monitoring  the  pressure 
drop  across  the  catalyst,  the  catalyst 
inlet  temperature  and  the  temperature 
rise  across  the  catalyst. 

The  4-hour  rolling  average  of  the  valid 
data  must  be  above  and/or  below  the 
lower  bounds  and/or  upper  bounds  of 
the  operating  parameters  corresponding 
to  compliance  with  the  requirement  to 
reduce  formaldehyde  emissions.  If  you 
change  your  NSCR  [i.e..  replace  catalyst 
elements),  you  must  reestablish  the 
values  of  the  pressure  drop  across  the 
catalyst,  the  catalyst  inlet  temperature 
and  the  temperature  rise  across  the 
catalyst. 

The  4SRB  stationary  RICE  with  a 
manufacturer's  nameplate  rating  greater 
than  or  equal  to  5000  brake  horsepower 
must  also  conduct  semiannual 
performance  tests  to  demonstrate  that 
the  percent  reduction  for  formaldehyde 
emissions  is  achieved.  If  you 
demonstrate  compliance  with  the 
percent  reduction  requirement  for  two 
successive  performance  tests,  you  may 
reduce  the  frequency  of  performance 
testing  to  annually.  However,  if  an 
annual  performance  test  indicates  a 
deviation  from  the  percent  reduction 
requirement,  you  must  return  to 
semiannual  performance  tests. 

4.  If  you  are  complying  with  the 
requirement  to  limit  the  concentration 
of  formaldehyde  in  the  stationary  RICE 
exhaust,  the  following  requirements 
must  be  met: 

a.  Proper  maintenance.  At  all  times, 
the  owner  or  operator  shall  maintain  the 
monitoring  equipment  including,  but 
not  limited  to,  maintaining  necessary 
parts  for  routine  repairs  of  the 
monitoring  equipment. 

b.  Continued  operation.  Except  for.  as 
applicable,  monitoring  malfunctions, 
associated  repairs,  and  required  quality 
assurance  or  control  activities 
(including,  as  applicable,  calibration 
checks  and  required  zero  and  span 
adjustments),  the  owner  or  operator 
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(ontinuou.s  operation  at  all  limes  that 
the  unit  i.s  operating.  Data  recorded 
during  monitoring  maihmction.s, 
associated  repairs.  oul-of-cf)ntrol 
periods,  and  riHjuired  quality  assurance 
or  control  activities  shall  not  be  used  for 
purposes  of  calculating  data  averages. 
The  owner  or  operator  shall  use  all  the 
data  collected  during  all  other  periods 
in  assessing  compliance.  A  monitoring 
malfunction  is  any  sudden,  infrequent, 
not  reasonably  preventable  failure  of  the 
monitoring  (ujuiprntrnt  to  provide  valid 
data.  Monitoring  failures  that  are  caused 
in  part  by  poor  maintenance  or  careless 
operation  are  not  malfunctions.  Any 
period  for  which  tht;  monitoring  system 
is  out-of-control  and  data  are  not 
available  for  required  calculations 
ccmstitutes  a  deviation  from  the 
monitoring  requirements. 

To  demonstrate  continuous 
c:ompliance  with  tht^  operating 
limitations,  you  must  continuously 
monitor  and  record  the  operating  load 
or  fuel  flow  rate  of  the  stationary  RICE, 
and  the  values  of  any  other  parameters 
which  have  been  approved  by  the 
Administrator  as  operating  limitations. 
The  4-hour  rolling  average  of  the 
operating  load  or  fuel  flow  rate  must  be 
no  lower  than  5  percent  below  the 
operating  limitations  established  during 
the  initial  performance  test. 

After  completion  of  the  initial 
performance  test,  you  must  demonstrate 
that  formaldehyde  emissions  remain  at 
or  below  the  formaldehyde 
concentration  limit  by  performing 
semiannual  performance  tests.  If  you 
demonstrate  compliance  with  the 
requirement  to  limit  the  concentration 
of  formaldehyde  in  the  stationary  RK^E 
exhaust  for  two  successive  performance 
tests,  you  may  reduce  the  frequency  of 
performance  testing  to  annually. 
However,  if  an  annual  performance  test 
indicates  a  deviation  of  formaldehyde 
emissions  from  the  formaldehyde 
concentration  limit,  you  must  return  to 
semiannual  performance  tests.  Also,  if 
your  stationary  RICE  will  be  operated  at 
a  load  that  is  lower  than  the  load  at 
whic:h  you  operated  the  stationary  RK^E 
during  the  initial  performance  test,  you 
must  conduct  a  performance  test  and 
reestablish  the  minimum  values  for  the 
stationary  RICE. 

G.  What  Monitoring  and  Testing 
Methods  Are  Available  To  Measure 
These  Low  Concentrations  of  CO  and 
Formaldehyde? 

Continuous  emissions  monitoring 
systems  are  available  which  can 
accurately  measure  CO  emissions  at  the 
low  concentrations  found  in  the  exhaust 
of  a  stationary  RICE  following  an 
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device.  Our  PS  4A  of  40  CFR  part  60. 
appendix  B.  for  CO  C^EMS,  however,  has 
not  been  updated  recently  and  does  not 
reflect  the  performance  capabilities  of 
the  systems.  We  are  currently 
undertaking  a  review  of  PS  4  and  4A  of 
40  C:FR  part  60.  appendix  B.  for  CO 
(;EMS,  and  in  conjunction  with  this 
effort,  we  solicit  comments  on  the 
performant:e  capabilities  of  CO  CEMS  to 
accurately  measure  the  low 
concentrations  of  CO  experienced  in  the 
exhaust  of  a  stationary  RICE  following 
an  oxidation  catalyst  emission  control 
device. 

Similarly,  our  Fourier  Transform 
Infrared  (FTIR)  test  method.  Method  320 
of  40  CFR  part  63,  appendix  A.  CARB 
Method  430.  as  well  as  EPA  SW-fl46 
Method  001 1  can  be  used  to  accurately 
measure  formaldehyde  concentrations 
in  the  exhaust  of  a  stationary  RICE  as 
low  as  350  parts  per  billion  by  volume, 
dry  basis  (ppbvd).  Similar  to  our  current 
performance  specifications  for  CO 
CEMS.  as  both  of  these  test  methods  are 
currently  written,  they  do  not  provide 
for  this  level  of  accuracy.  The  methods 
must  be  used  with  some  revisions  to 
achieve  such  accuracy. 

As  a  result,  we  are  currently 
undertaking  a  review  of  our  FTIR 
method.  Method  320  of  40  CFR  part  63, 
appendix  A,  to  incorporate  revisions  to 
ensure  it  can  be  used  to  accurately 
measure  formaldehyde  concentrations 
as  low  as  8  ppbvd  in  the  exhaust  from 
a  stationary  RICE.  In  conjunction  with 
this  effort,  we  solicit  comments  on 
revisions  to  Method  320  of  40  CFR  part 
63,  appendix  A,  to  ensure  accurate 
measurement  of  such  low 
concentrations  of  formaldehyde. 

In  addition,  we  are  also  proposing 
another  EPA  method  for  measuring 
formaldehyde  from  natural  gas-fired 
stationary  RICE.  This  impinger-based 
method,  EPA  Method  323  of  40  CFR 
part  63.  appendix  A,  Measurement  of 
Formaldehyde  Emissions  From  Natural 
Gas-fired  Stationary  Sources — Acetyl 
Acetone  Derivitization  Method,  may  be 
an  acceptable  method  for  measuring  low 
concentrations  as  required  by  the 
proposed  rule. 

H.  What  Are  the  Notification, 
Recordkeeping  and  Reporting 
Requirements? 

If  you  own  or  operate  a  stationary 
RICE  which  is  located  at  a  major  source 
of  HAP  emissions,  you  must  submit  all 
of  the  applicable  notifications  as  listed 
in  the  NESHAP  General  Provisions  (40 
CFR  part  63,  subpart  A),  including  an 
initial  notification,  notification  of 
performance  test  or  evaluation,  and  a 
notification  of  compliance  for  each 


>tationary  RICE  which  must  complv 
with  the  specified  emission  and 
operating  limitations.  In  addition,  you 
must  submit  an  initial  notification  for 
each  stationary  RICE  which  operates 
exclusively  as  an  emergency  power/ 
limited  use  unit  or  a  stationary  RICE 
which  combusts  digester  gas  or  landfill 
gas  as  primary  fuel. 

You  must  record  all  of  the  data 
necessary  to  determine  if  you  are  in 
compliance  with  the  emission 
limitations  and  operating  limitations  (if 
applicable)  as  required  by  the  proposed 
rule.  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
review.  You  must  also  keep  each  record 
for  5  years  following  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record. 
Records  must  remain  on  site  for  at  least 
2  years  and  then  can  be  maintained 
offsite  for  the  remaining  3  years. 

You  must  submit  a  compliance  report 
semiannually.  This  report  should 
contain  information  including  company 
name  and  address,  a  statement  by  a 
responsible  official  that  the  report  is 
accurate,  and  a  statement  of  compliance 
or  documentation  of  any  deviation  from 
the  requirements  of  the  proposed  rule 
during  the  reporting  period. 

Ill    K.itiiin.ilf  hit  Stifi  liiii;  tilt    f'r  ii|)(isf(i 
.Standards 

A  //cm  Did  We  Select  the  Source 
Category  and  Any  Subcategories? 

Stationary  RICE  are  listed  as  a  major 
source  category  for  regulatory 
development  under  section  112  of  the 
CAA.  The  CAA  allows  us  discretion  in 
defining  the  appropriate  scope  of  the 
category  and  subcategories.  We 
considered  several  criteria  associated 
with  stationary  RICE  which  could  lead 
to  establishment  of  subcategories 
including  differences  in  emission 
characteristics,  fuel,  mode  of  operation, 
size  of  source,  and  type  of  source. 

We  identified  four  subcategories  of 
stationary  RICE  located  at  major 
sources:  (1)  Emergency  power/limited 
use  units.  (2)  stationary  RICE  which 
combust  landfill  gas  or  digester  gas  as 
their  primary  fuel.  (3)  stationary  RICE 
with  a  manufacturer's  rating  of  500 
brake  horsepower  or  less,  and  (4)  other 
stationary  RICE. 

We  identified  emergency  power/ 
limited  use  units  as  a  subcategory. 
Emergency  power/limited  use  units 
operate  only  in  emergencies,  such  as  a 
loss  of  power  provided  by  another 
source.  These  types  of  stationary  RICE 
operate  infrequently  and.  when  called 
upon  to  operate,  must  respond  without 
failure  and  without  lengthy  periods  of 
startup.  These  conditions  limit  the 
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applicability  of  HAP  emission  control 
technology  to  emergency  power/limited 
use  units. 

Similarly,  stationary  RICE  which 
combust  landfill  gas  or  digester  gas  as 
their  primary  fuel  were  identified  as  a 
subcategory.  Landfill  and  digester  gases 
contain  a  family  of  chemicals  referred  to 
as  siloxanes,  which  limits  the 
application  of  HAP  emission  control 
technologv 

Stationary  KICE  witii  a  manufacturer's 
nameplate  rating  of  500  brake 
horsepower  or  less  were  also  identified 
as  a  subcategory.  We  know  very  little 
about  these  stationary  RICE  and  without 
further  knowledge  have  concerns  about 
the  applicability  of  HAP  emission 
control  technology  to  them.  As 
discussed  above,  we  have  not  addressed 
these  stationary  RICE  in  the  proposed 
rule. 

Finally,  in  considering  the  fourth 
subcategory  {i.e.,  other  stationarv  RICE 
located  at  major  sources  of  HAF 
emissions),  we  identified  four 
additional  subcategories  of  stationciry 
KiCE  within  this  fourth  subcategory;  (1) 
2SLB  stationary  RICE,  (2)  4SLB 
stationary  RICE,  (3)  4SRB  stationary 
RICE,  and  (4)  CI  stationary  RICE  The 
further  subcategorization  is  necessary 
because  engine  design  characteristics, 
HAP  emissions,  and  the  application  of 
HAP  emission  control  technology  differ 
among  the  subcategories.  For  further 
information  on  our  rationale  for 
subcategorization,  see  the  memorandum 
entitled  "Subcategorization  of 
Stationary  Reciprocating  Internal 
Combustion  Engines  for  the  Purpose  of 
NESHAP"  in  the  docket. 

Stationary  RICE  being  tested  at 
stationary  RICE  test  cells/stands  are  not 
covered  by  the  proposed  rule  since  they 
will  be  covered  by  a  separate  NESHAP. 
subpart  PPPPP  of  40  CFR  part  63. 

B.  What  Is  the  Affected  Source? 

The  affected  source  for  the  proposed 
rule  is  any  stationary  RICE  located  at  a 
major  source  of  HAP  emissions  with  a 
manufacturer's  nameplate  rating  above 
500  brake  horsepower  and  not  being 
tested  at  a  stationary  RICE  test  cell/ 
stand. 

C.  How  Did  We  Determine  the  Basis  and 
Level  of  the  Proposed  Emission 
Limitations  and  Operating  Limitations? 

1 .  Overview 

As  established  in  section  112(d)  of  the 
CAA,  the  emission  standards  must  be  no 
less  stringent  than  the  MACT  floor, 
which  for  existing  sources  is  the  average 
emission  limitation  achieved  by  the  best 
performing  12  percent  of  existing 
sources.  The  MACT  floor  for  new 


sources  must  be  no  less  stringent  than 
the  level  of  emission  control  that  is 
achieved  in  practice  by  the  best 
controlled  similar  source.  As  outlined 
below,  the  MACT  floors  and  MACT  for 
existing  and  new  stationary  RICE  were 
developed  primarily  through  analyses  of 
the  population  database  and  the 
emissions  database. 

The  population  database  provides 
population  information  on  operating 
stationary  RICE  in  the  United  States  and 
was  constructed  to  support  the 
proposed  rule.  The  population  database 
contains  information  from  available 
databases,  such  as  the  Aerometric 
information  Retrieval  System,  the  Ozone 
Transport  and  Assessment  Group,  and 
State  and  local  agencies  databases.  The 
first  version  of  the  database  was 
released  in  1997.  Subsequent  versions 
have  been  released  reflecting  additional 
or  updated  data.  The  most  recent  release 
of  the  database  is  version  4.  released  in 
November  1998 

The  population  database  contains 
information  on  approximately  28,000 
stationary  RICE.  We  believe  the  current 
stationary  RICE  population  is  about 
37,000,  including  those  under  500 
horsepower  and  those  at  area  sources, 
therefore,  we  believe  the  population 
database  represents  about  75  percent  of 
the  stationarv  RICE  in  the  United  States. 
As  a  result,  we  believe  the  information 
in  the  population  database  is 
representative  of  the  stationary  RICE 
industry  subject  to  the  proposed  rule. 

The  emissions  database  is  a 
compilation  of  available  HAP  emission 
test  reports  created  to  support  the 
proposed  rule.  The  majority  of  HAP 
emission  test  reports  were  conducted  in 
the  State  of  California  as  part  of  the  Air 
Toxics  "Hot  Spots"  Information 
Assessment  Act  of  1987  program. 
Complete  copies  of  HAP  emission  test 
reports  for  stationary  RICE  were 
gathered  from  air  districts  in  California 
and  taken  from  a  previous  EPA  effort 
referred  to  as  the  Source  Test 
Information  Retrieval  System.  Other 
States  and  trade  associations  such  as 
Western  States  Petroleum  Association 
and  Gas  Research  Institute  (GRI)  were 
contacted  for  available  HAP  emission 
test  reports.  Finally,  the  emissions 
database  also  includes  preliminary 
results  from  a  joint  EPA-industry  HAP 
emission  testing  program  on  stationary 
RICE  at  the  Engines  and  Energy 
Conversion  Laboratory  at  Colorado  State 
University  (CSU). 

2.  General 

We  considered  several  approaches  to 
identify  MACT  floors  for  stationary 
RICE.  One  approach  was  to  review  State 
regulations  and  permits  for  stationary 


RICE.  We  found  no  State  regulations  or 
State  permits  which  specifically  limit 
HAP  emissions  from  stationary  RICE. 
Another  approach  we  considered  to 
identify  MACT  floors  for  stationary 
RICE  was  that  of  good  combustion 
practices.  We  tried  to  identify  specific 
practices  which  might  be  considered 
improved  maintenance  or  operation, 
such  as  frequent  checks  or  tune  ups, 
which  serve  to  maintain  a  stationary 
RICE  in  good  operating  condition.  We 
thought  the  use  of  such  practices  might 
prevent  increases  in  HAP  emissions 
which  could  arise  from  poor  operation 
or  failure  of  a  stationary  RICE 

Toward  that  end,  we  contacted  State 
and  local  permitting  authorities,  as  well 
as  the  manufacturers  and  the  owners 
and  operators  of  stationary  RICE.  A 
more  detailed  discussion  is  presented  in 
"Pollution  Prevention  for  Reciprocating 
Internal  Combustion  Engines"  in  the 
docket.  We  were  unable  to  identify  any 
specific  good  combustion  practices  from 
these  efforts  which  we  could  relate 
directly  to  reduced  HAP  emissions, 

As  mentioned  above,  the  primary 
approach  we  ultimately  used  to  identify 
MACT  floors  and  MACT  was  to  review 
information  in  the  population  and 
emissions  databases.  We  reviewed  the 
information  in  the  databases  to  identify 
stationary  RICE  operating  with  emission 
control  systems  and  then  to  identify  the 
level  of  performance,  in  terms  of  HAP 
emissions  reductions,  associated  with 
the  use  of  the  emission  control  systems. 

We  reviewed  MACT  floors  and  MACT 
for  the  four  subcategories  separately. 
The  MACT  for  emergency  power/ 
limited  use  units  and  landfill/digester 
gas  units  are  discussed  later  in  this 
preamble.  As  discussed  above,  we  did 
not  address  engines  with  manufacturer's 
nameplate  ratings  at  or  below  500  brake 
horsepower  in  the  proposed  rule  nor  do 
we  address  stationary  RICE  that  are 
tested  at  stationary  RICE  test  cells/ 
stands.  The  MACT  for  other  stationary 
RICE  are  discussed  below. 

We  found  several  stationary  RICE 
operating  with  oxidation  catalyst 
systems  and  several  operating  with 
NSCR  systems.  Oxidation  catalyst 
systems  have  been  installed  primarily  to 
reduce  CO  emissions  and,  to  some 
extent,  volatile  organic  compounds 
(VOC)  emissions,  from  2SLB  and  4SLB 
stationary  RICE  and  CI  stationary  RICE. 
Non-selective  catalytic  reduction 
systems,  on  the  other  hand,  have  been 
installed  primarily  to  reduce  nitrogen 
oxides  (NOx)  emissions  from  4SRB 
stationary  RICE. 

Examination  of  HAP  emission  data 
from  the  emissions  database,  as  well  as 
preliminary  emission  data  from  HAP 
emission  testing  at  CSU  leads  us  to 
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conclude  that  oxidation  catalyst  systems 
will  reduce  HAP  emissions  from  2SLB 
and  4SLB  stationary  RICE  and  C;i 
stationary  RICE,  as  discussed  further 
below.  Similarly,  examination  of  HAP 
emission  data  leads  us  to  conclude  that 
NSCR  will  reduce  HAP  emissions  from 
4SRB  stationary  RICE. 

3.  Existing  Source  MACT  Floor  for 
Other  Stationary  RICE  Subcategory 

As  mentioned  in  the  previous  section. 
MACT  floors  for  existing  RICE  could  not 
be  established  based  on  State  and  local 
permit  information  because  there  are  no 
State  or  local  regulations  for  RICE 
regarding  HAP  and  the  use  of  good 
operating  practices  btK:ause  no  operating 
practices  could  be  specifically  linked  to 
HAP  emissions  reductions. 

Review  of  the  population  database 
indicates  that  few  existing  2SLB  and 
4SLB  stationary  RICE  or  CI  stationary 
RICE  use  oxidation  catalyst  systems. 
The  number  is  less  than  1  percent  for 
2SLB  stationary  RICE,  about  3  percent 
for  4SLB  stationary  RICE,  and  less  than 
1  percent  for  CI  stationary  RICE.  In 
addition,  less  than  1  percent  of  existing 
CI  stationary  RICE  use  a  catalyzed  diesel 
particulate  filter  (C-DPF),  which  is 
believed  to  reduce  HAP  emissions  to 
some  extent.  However,  all  of  these 
percentages  are  well  below  the  criteria 
for  a  MACT  floor  that  would  require 
emissions  reductions  for  existing 
sources  (average  emission  limitation 
achieved  by  the  best  performing  1 2 
percent  of  existing  sources).  We  have 
interpreted  average  emission  limitation 
of  the  best  performing  12  percent  to 
refer  to  either  the  numerical  mean  or  the 
numerical  median.  In  this  case,  EPA  has 
used  the  median  value,  that  is,  the  level 
of  control  at  the  6th  (best  performing) 
percentile  to  determine  the  average. 
Thus,  we  conclude  the  MACT  floor  for 
existing  2SLB.  4SLB,  and  CI  stationary 
RICE  is  no  emissions  reductions. 

Unlike  the  situation  outlined  above, 
more  than  6  percent  of  existing  4SRB 
stationary  RICE  use  NSCR  systems. 
Therefore,  we  conclude  the  MACTT  floor 
for  4SRB  existing  stationary  RICE  is  the 
level  of  HAP  emissions  reductions 
achieved  by  the  use  of  NSCR  systems. 
We  discuss  this  in  more  detail  below. 

4.  Existing  Source  MACT 

To  determine  MACT  for  the 
subcategories  of  existing  2SLB  and  4SLB 
stationary  RICE  and  existing  CI 
stationary  RICE,  we  evaluated  two 
regulatory  alternatives  more  stringent 
than  the  MACT  floor.  Specifically,  we 
considered  the  use  of  oxidation  catalyst 
systems  as  a  beyond-the-floor  regulatory 
alternative  and  fuel  switching.  With  one 
exception  noted  below,  these  are  the 


only  options  we  know  of  which  could 
serve  as  the  basis  for  MACT  to  reduce 
HAP  emissions  from  the  subcategories 
of  stationary  RICE. 

In  our  review  of  oxidation  catalyst 
systems,  we  concluded  that  this 
alternative  would  be  inappropriate 
given  the  cost  per  ton  of  HAP  removed. 
Non-air  quality  health,  environmental 
impacts,  and  energy  effects  were  not 
significant  factors. 

The  seeond  option  considered  was  to 
switch  fuels  in  existing  RICE  from  fuels 
which  result  in  higher  HAP  emissions  to 
fuels  that  result  in  lower  HAP 
emissions.  When  we  compared  the  CAA 
section  112  HAP  emissions  factors  of 
the  various  fuels  from  RICE,  using  the 
July  2000  revision  of  Chapter  3.2 
(Natural  Gas  Fired  Reciprocating 
Internal  Combustion  Engines)  and  the 
October  1996  revision  of  Chapter  3.3 
(Gasoline  and  Diesel  Industrial  Engines) 
of  "Compilation  of  Air  Pollutant 
Emission  Factors  AP-42.  Fifth  Edition, 
Volume  1:  Stationary  Point  and  Area 
Sources,"  we  could  not  find  a  fuel  that 
was  clearly  less  HAP  emitting.  The 
summation  of  emission  factors  for 
various  HAP  when  using  natural  gas 
(usually  considered  the  cleanest  fuel)  or 
diesel  fuel  were  comparable  based  on 
the  emission  factor  information  that  is 
available.  Therefore,  we  could  find  no 
basis  to  consider  fuel  switching  as  a 
beyond-the-floor  HAP  emissions 
reductions  option. 

For  existing  compression  ignition 
stationary  RICE,  we  also  considered 
another  beyond-the-floor  regulatory 
alternative,  the  use  of  C-DPF.  Some 
believe  the  use  of  such  filters  will 
reduce  HAP  emissions;  however,  there 
are  no  data  available  to  quantify  what 
the  level  of  the  reduction  might  be.  Most 
speculate  that  it  is  less  than  that 
achieved  through  the  use  of  oxidation 
catalyst  systems.  The  cost  of  C-DPF. 
however,  is  greater  than  that  of 
oxidation  catalyst  systems  and.  for  that 
reason,  we  consider  the  alternative  to 
also  be  inappropriate  as  well.  Non-air 
quality  health,  environmental  impacts, 
and  energy  effects  were  not  significant 
factors. 

We  conclude,  therefore,  that  MACT 
for  existing  2SLB  and  4SLB  stationary 
RICE  and  existing  CI  stationary  RICE  is 
the  MACT  floor  {i.e.,  no  emissions 
reductions).  As  a  result,  we  propose  no 
requirements  for  emissions  testing  for 
existing  2SLB  and  4SLB  stationary  RICE 
and  existing  CI  stationary  RICE.  For 
further  information  on  the 
determination  of  MACT.  refer  to  the 
Regulatory  Impact  Analysis  for  the 
proposed  rule  and  memoranda  entitled 
"Regulatory  Alternatives  and  MACT  for 
Stationary  Reciprocating  Internal 


Combustion  Engines"  and  "National 
Impacts  Associated  with  Reciprocating 
Internal  Combustion  Engines"  in  the 
docket. 

For  4SRB  stationary  RICE,  we  know  of 
no  other  HAP  emission  control 
technology  other  than  the  use  of  NSCR 
systems.  The  fuel  switching  analysis 
presented  previously  also  applies  to 
existing  4SRB  RICE.  Therefore,  we  are 
unable  to  identify  any  beyond-the-floor 
regulatory  alternative  for  this 
subcategory  of  stationary  RICE. 
Consequently,  we  conclude  that  MACT 
for  existing  4SRB  stationary  RICE  is  also 
equivalent  to  the  MACT  fioor  (i.e..  the 
level  of  HAP  emission  control  achieved 
through  the  use  of  NSCR  systems). 

To  determine  the  level  of  performance 
associated  with  the  use  of  NSCR 
systems  on  4SRB  stationary  RICE,  we 
examined  HAP  emission  data  from  the 
emissions  database  We  also  examined  a 
recent  industry  sponsored  formaldehyde 
emission  test  conducted  on  two  4SRB 
stationary  RICE  equipped  with  NSCR. 

Emission  testing  to  measure  HAP 
emitted  from  stationary  RICE  is  very 
expensive,  and  we  know  of  no  CEMS 
which  could  be  used  to  continuously 
monitor  all  HAP  emissions.  As  a  result, 
we  first  examined  the  emission  data 
mentioned  above  to  determine  if  a 
single  pollutant  could  serve  as  a 
surrogate  for  HAP  emissions. 

We  focused  on  CO  emissions  initially 
because  CO  is  easy  to  measure.  In 
addition,  CEMS  for  CO  emissions  are 
readily  available  and,  in  most  cases,  the 
costs  associated  with  their  use  are 
considered  reasonable.  Unfortunately, 
there  is  not  a  good  relationship  between 
CO  emission  concentration  or  CO 
emissions  reductions  and  HAP 
emissions  concentrations  or  HAP 
emissions  reductions  from  4SRB 
stationary  RICE  equipped  with  NSCR. 
Thus.  CO  emission  concentration  and 
CO  emission  reduction  caiuiot  serve  as 
surrogates  for  HAP  emissions  for  4SRB 
stationary  RICE. 

Next,  we  considered  the  use  of 
formaldehyde  concentration  as  a 
surrogate  for  all  HAP  emissions. 
Formaldehyde  i^  the  hazardous  air 
pollutant  present  in  the  highest 
concentrations  in  emissions  from  4SRB 
stationary  RICE  and.  more  importantly, 
the  level  of  formaldehyde  emissions  are 
related  to  the  level  of  other  HAP 
emissions.  When  formaldehyde 
emissions  are  reduced  through  the  use 
of  NSCR  systems.  HAP  emissions  are 
reduced  as  well.  Consequently,  we 
conclude  that  reductions  in 
formaldehyde  emissions  can  serve  as  a 
surrogate  for  reductions  in  HAP 
emissions  for  4SRB  stationary  RICE 
operating  with  NSCR  systems. 
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The  emissions  database  contains 
several  emission  test  reports  that 
measured  formaldehyde  emissions  from 
4SRB  stationary  RICE  equipped  with 
NSCR,  but  no  tests  measure  the 
emissions  both  before  and  after  the 
control  device,  so  the  control  efficiency 
of  NSCR  systems  could  not  be 
determined  from  the  emissions 
database.  Moreover,  the  test  reports  in 
the  emissions  database  provide  single 
snapshot  emission  readings  from 
stationary  RICE,  which  does  not  account 
for  variability  of  emissions  that  may 
occur  as  engines  are  operated  in  actual 
use.  The  data,  for  example,  provided 
little  or  no  information  regarding 
variable  parameters  such  as  timing  and 
load.  As  a  result,  we  examined  data 
from  an  industry  spoftsored 
formaldehyde  emission  test  conducted 
on  two  4SRB  stationary  RICE  equipped 
with  NSCR  to  determine  the  level  of 
performance  of  NSCR  systems.  These 
test  reports  were  reviewed,  and  we 
concluded  that  the  engines  and  control 
devices  were  operated  correctly  during 
the  tests  and  the  tests  were  conducted 
properly.  We  considered  several  factors, 
such  as  load,  which  could  have  an  effect 
on  the  efficiency  of  the  control  device, 
but  could  find  no  reason  for  the 
variability  of  the  test  results  between  the 
two  engines. 

We  selected  the  best  performing 
engine  based  on  the  highest  average 
formaldehyde  percent  reduction.  The 
average  reduction  was  79  percent  for 
that  engine:  however,  to  establish 
variability,  we  looked  at  each  of  the  12 
individual  test  runs, performed  on  that 
engine.  The  percent  reduction  varied 
from  75  percent  to  81  percent.  We 
selected  75  percent  for  the  MACT  floor, 
which  takes  into  account  the  variability 
of  the  best  performing  engine.  The  HAP 
emission  data  outlined  above  show  that 
the  use  of  NSCR  systems  on  4SRB 
stationary  RICE  will  reduce 
formaldehyde  emissions  by  75  percent 
or  more.  As  a  result,  we  propose  a  75 
percent  or  more  reduction  in 
formaldehyde  emissions  as  the  emission 
limitation  for  existing  4SRB  stationarv' 
RICE. 

For  existing  4SRB  engines  that  choose 
to  use  a  control  or  reduction  technology 
that  is  not  an  NSCR  system,  an 
alternative  standard  was  developed 
based  on  a  formaldehyde  concentration 
limit.  For  existing  4SRB  engines  the 
alternative  emission  limitation  is  350 
ppbvd  corrected  to  15  percent  oxygen. 
The  alternative  formaldehyde 
concentration  limit  standard  is 
discussed  in  more  detail  below. 


5.  New  Source  MACT  Floor 

Several  existing  2SLB  and  4SLB 
stationar%  RICE  and  existing  CI 
stationary  RICE  currently  operate  with 
oxidation  catalyst  systems.  No 
technology  achieving  greater  emissions 
reductions  was  found.  Thus,  we 
conclude  the  MACT  floor  for  new  2SLB 
and  4SLB  stationary  RICE  and  new  CI 
stationan,  RICE  is  the  level  of  HAP 
emission  control  achieved  through  the 
use  of  oxidation  catalyst  systems.  The 
level  of  HAP  reductions  achieved 
through  oxidation  catalysts  differs  for 
each  of  the  subcategories  as  discussed  in 
more  detail  below. 

Again,  for  new  compression  ignition 
stationary  RICE,  we  considered  whether 
the  use  of  C-DPF  might  be  the  basis  for 
the  MACT  floor.  However,  since 
oxidation  catalyst  systems  achieve 
greater  HAP  emissions  reductions,  we 
concluded  that  oxidation  catalyst 
systems,  not  C-DPF,  are  the  basis  for  the 
MACT  floor  for  new  compression 
ignition  stationary  RICE. 

As  mentioned  earlier,  a  number  of 
existing  4SRB  stationary  RICE  use  NSCR 
systems.  As  a  resuh.  the  use  of  NSCR 
systems  is  the  best  performing 
technology  identified  for  use  by  4SRB 
stationary'  RICE.  Consequently,  we 
conclude  the  MACT  floor  for  new  4SRB 
stationar\  RICE  is  the  level  of  HAP 
emissions  reductions  achieved  through 
the  use  of  NSCR  systems. 

6.  New  Source  MACT 

For  2SLB  and  4SLB  stationary  RICE 
and  CI  stationary  RICE,  we  know  of  no 
other  HAP  emission  control  technology 
than  the  use  of  oxidation  catalyst 
systems  (other  than  possibly  the  use  of 
C-DPF  on  compression  ignition 
stationary  RICE,  as  discussed  earlier). 
The  fuel  switching  analysis  presented 
preyiouslv  also  applies  to  new  2SLB. 
4SLB,  and  CI  RICE.  Therefore,  we  were 
unable  to  identify  any  beyond-the-floor 
regulatory  alternative  for  these 
subcategories  of  stationan*  RICE. 
Consequently,  we  conclude  that  MACT 
for  new  2SLB  and  4SLB  stationary  RICE 
and  new  CI  stationary  RICE  is 
equivalent  to  the  MACT  floor  (i.e.,  the 
level  of  HAP  emission  control  achieved 
through  the  use  of  oxidation  catalyst 
systems). 

Although  the  basis  for  MACT  for  each 
of  these  subcategories  of  stationary  RICE 
is  the  same,  as  outlined  below.  HAP 
emission  data  from  the  emissions 
database  and  preliminary  emission  data 
from  the  HAP  emission  testing  program 
at  CSU  indicate  that  the  level  of 
performance  achieved  by  oxidation 
catalyst  systems  on  each  of  these 
subcategories  of  stationary  RICE  differ. 


As  a  result,  we  propose  different 
emission  limitations  for  each  of  these 
subcategories  of  new  stationary  RICE. 

As  mentioned  above,  emission  testing 
to  measure  HAP  emissions  is  expensive, 
and  we  know  of  no  CEMS  which  could 
be  used  to  continuously  monitor  all 
HAP  emissions.  As  a  result,  we  first 
examined  the  emission  data  to 
determine  if  a  single  pollutant  could 
serve  as  a  surrogate  for  HAP  emissions. 

Again,  we  focused  on  CO  emission 
concentration  and  CO  emissions 
reductions  initially-  In  this  case,  we 
found  that  there  is  a  good  relationship 
between  CO  emissions  reductions  and 
HAP  emissions  reductions  from  2SLB 
and  4SLB  stationary  RICE  and  CI 
stationary  RICE  equipped  with 
oxidation  catalyst  systems.  When  CO 
emissions  are  reduced.  HAP  emissions 
are  reduced  in  a  relatively  proportional 
manner.  As  a  result.  CO  emissions 
reductions  can  serve  as  a  surrogate  for 
HAP  emissions  reductions  for  2SLB  and 
4SLB  stationan,'  RICE  and  CI  stationary 
RICE  operating  with  oxidation  catalyst 
systems. 

A  joint  EPA-industry  HAP  emission 
testing  program  at  CSU  provided  HAP 
and  CO  emissions  data  which  form  the 
basis  for  the  MACT  floor  and  MACT  for 
2SLB.  4SLB.  and  CI  stationary  RICE.  A 
single  engine  of  each  type  equipped 
with  an  oxidation  catalyst  control 
system  was  tested.  The  engines  were  all 
overhauled  before  the  testing  and  were 
expected  to  operate  as  well  as  new- 
engines.  The  oxidation  catalyst  control 
systems  represented  the  best  HAP 
emission  control  known  for  each  type  of 
engine.  All  catalyst  systems  were  new 
but  were  operated  for  a  number  of  hours 
until  the  CO  percent  reduction 
stabilized.  This  assured  that  the 
performance  would  be  not 
overestimated  by  the  use  of  a  new- 
catalyst.  Prior  to  the  testing,  EPA  and 
industry  developed  a  list  of  engine 
operating  parameters  that  were  known 
to  vary  throughout  the  U.S.  for  each 
type  of  engine.  The  engines  and  control 
devices  were  tested  at  typical  engine 
conditions  in  which  these  operating 
parameters  were  varied.  The  variations 
in  the  emission  reduction  results  for 
each  engine  type  are  due  to  the 
variability  of  the  engine  and  control 
system  and  include  a  representation  of 
the  performance  of  the  best  controlled 
source  for  new  engines.  The  fluctuations 
in  HAP  emission  control  represent  the 
variability  inherent  in  operating  the 
engine  and  control  device  combination 
under  various  conditions.  Some 
parameters  such  as  the  exhaust 
temperature  are  an  important 
determinate  of  the  catalytic  activity  and 
resulting  emissions  reductions  but 
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cannot  be  controlled  by  the  operator 
because  they  are  a  result  of  factors  such 
as  engine  design,  ambient  temperature, 
and  designed  air-to-fuel  ratio.  These 
result  in  a  significant  source  of 
variability  that  cannot  be  controlled. 

The  HAP  emission  data  mentioned 
above  show  that  the  use  of  oxidation 
catalyst  systems  on  2SLB  and  4SLB 
stationary  RICE  and  CI  stationary  RICE 
will  reduce  uncontrolled  CO  emissions 
by  60  percent  or  more.  93  percent  or 
more,  and  70  percent  or  more, 
respectively,  taking  into  account  the 
variability  of  results  achieved  when 
tested  under  various  operating 
parameters.  As  a  result,  we  prop,  ^e:  (1) 
A  60  percent  or  more  reduction  in  CO 
uncontrolled  emissions  as  the  emission 
limitation  for  new  2SLB  stationary 
RICE,  (2)  a  93  percent  or  more  reduction 
in  CO  emissions  as  the  emission 
limitation  for  new  4SLB  stationary 
RICE,  and  (3)  a  70  percent  or  more 
reduction  in  CO  emissions  as  the 
emission  limitation  for  new  CI 
stationary  RICE.  The  variation  in 
percent  reduction  of  CO  achieved 
between  2SLB  stationary  RICE  and  4SLB 
stationary  RICE  is  a  result  of  the  higher 
exhaust  temperatures  for  4SLB 
stationary  RICE.  The  2SLB  stationary 
RICE  tested  at  CSU  had  an  average 
exhaust  temperature  of  530  degrees 
Fahrenheit,  while  the  4SLB  stationary 
RICE  had  an  average  exhaust 
temperature  of  691  degrees  Fahrenheit. 
In  general,  higher  exhaust  temperatures 
lead  to  better  catalyst  performance.  This 
difference  in  temperatures  is  a  function 
of  the  inherent  design  of  these  engine 
types  and  cannot  be  controlled  by  the 
operator. 

For  4SRB  stationary  RICE,  we  know  of 
no  other  HAP  emission  control 
technology  than  the  use  of  NSCR 
systems.  The  fuel  switching  analysis 
presented  previously  also  applies  to 
new  4SRB  RICE.  As  a  result,  we  were 
unable  to  identify  any  beyond-the-floor 
regulatory  alternative.  Consequently,  we 
conclude  that  MACT  for  new  4SRB 
stationary  RICE  is  equivalent  to  the 
MACT  floor  (i.e.,  the  level  of  HAP 
emission  control  achieved  through  the 
use  of  NSCR  systems). 

The  basis  for  MACT  for  new  4SRB 
stationary  RICE,  therefore,  is  the  same  as 
that  for  existing  4SRB  stationary  RICE. 
We  believe  NSCR  systems  will  achieve 
the  same  level  of  performance  on 
existing  as  well  as  new  4SRB  stationary 
RICE.  Consequently,  we  propose  the 
same  emission  limitation  for  both 
existing  and  new  4SRB  stationary  RICE 
[i.e..  75  percent  or  more  reduction  in 
formaldehyde  emissions). 

For  new  4SRB  engines  that  choose  to 
use  a  control  or  reduction  technology 


that  is  not  an  NSCR  system,  and  for  new 
2SLB,  4SLB,  and  CI  engines  that  choose 
a  control  or  reduction  technology  that  is 
not  an  oxidation  catalyst  system,  an 
alternative  standard  was  developed 
based  on  formaldehyde  concentration 
limits.  The  alternative  emission  limits 
for  new  RICE  sources  are:  17  parts  per 
million  by  volume  dry  basis  (ppmvd) 
formaldehyde  for  2SLB  engines,  14 
ppmvd  formaldehyde  for  4SLB  engines, 
350  ppbvd  formaldehyde  for  4SRB 
engines,  and  580  ppbvd  formaldehyde 
for  CI  engines,  all  corrected  to  15 
percent  oxygen.  The  alternative 
formaldehyde  concentration  limit 
standard  is  discussed  in  more  detail 
below. 

7.  MACT  Floor  and  MACT  for  Other 
Subcategories 

Although  the  proposed  rule  applies  to 
all  stationary  RICE  with  a 
manufacturer's  nameplate  rating  above 
500  brake  horsepower  located  at  major 
sources  excluding  stationary'  RICE  being 
tested  at  stationary  RICE  test  cells/ 
stands,  there  are  two  subcategories  of 
stationary  RICE  for  which  the 
appropriate  emission  standard  is  no 
emissions  reductions:  therefore,  they 
would  not  be  required  to  comply  with 
any  emissions  limitations  or  operating 
limitations  under  the  proposed  rule. 
These  subcategories  are  stationary  RICE 
which  combust  digester  or  landfill  gas 
as  the  primary  fuel  and  emergency 
power/limited  use  stationary  RICE. 

a.  Stationary  RICE  Combusting  Digester 
or  Landfill  Cas 

Examination  of  the  population 
database  shows  that  there  are  no 
stationary  RICE  burning  digester  gas  or 
landfill  gas  as  the  primary  fuel  operating 
with  emission  control  technologies 
which  reduce  HAP  emissions. 
Therefore,  we  conclude  the  MACT  floor 
for  the  subcategory  is  no  emissions 
reductions  for  both  existing  as  well  as 
new  stationary  RICE. 

We  considered  the  applicability  of 
HAP  emission  control  technology,  such 
as  the  use  of  an  oxidation  catalyst 
system  for  example,  to  this  subcategory 
of  stationary  RICE  for  beyond-the-floor 
controls.  However,  digester  gases  and 
landfill  gases  contain  a  family  of  silicon 
based  compounds  called  siloxanes. 
Combustion  of  siloxanes  can  foul  post 
combustion  catalysts,  rendering  them 
inoperable  within  a  short  period  of  time. 
We  considered  pretreatment  systems  to 
remove  siloxanes  from  the  gases  prior  to 
combustion;  however,  we  found  no 
pretreatment  systems  in  use  and  the 
long-term  effectiveness  is  unknown.  As 
a  result,  we  know  of  no  emission  control 
technology  which  could  be  applied  to 


the  subcategory  of  stationary  RICE  to 
reduce  HAP  emissions. 

We  also  considered  fuel  switching  for 
this  subcategory  of  RICE.  Switching  to  a 
different  fuel  such  as  natural  gas  or 
diesel  would  potentially  allow  the  RICE 
to  apply  the  MACT  controls.  However, 
fuel  switching  would  defeat  the  purpose 
of  these  units,  which  are  intended  to  use 
this  type  of  fuel.  Fuel  switching  would 
also  cause  the  landfill/digester  gas 
either  to  escape  uncontrolled  or  to  be 
burned  in  a  flare  with  no  energy 
recovery.  We  believe  that  switching 
landfill  or  digester  gas  to  another  fuel  is 
inappropriate  and  is  an  environmentally 
inferior  option. 

For  that  reason,  we  were  unable  to 
identify  a  beyond-the-floor  regulatory 
alternative  for  either  existing  or  new 
stationary  RICE  coiTibusting  digester 
gases  or  landfill  gases  as  the  primary 
fuel.  Consequently,  we  conclude  that 
MACT  for  the  subcategory  of  stationary 
RICE  is  the  MACT  floor  {i.e..  no 
emissions  reductions).  Thus,  we 
propose  no  requirements  for  emissions 
testing  for  stationary  RICE  which 
combust  landfill  gases  or  digester  gases 
as  the  primary  fuels. 

b.  Emergency  Power/Limited  Use 
Stationary  RICE 

Emergency  power/limited  use 
stationary  RICE  operate  only  in 
emergencies  when  the  normal  source  of 
power  at  a  facility  fails.  Based  on  our 
review  of  the  population  database,  there 
are  no  emergency  power/limited  use 
stationary  RICE  which  operate  with 
HAP  emission  control  technology.  Thus, 
we  conclude  the  MACT  floor  for  the 
subcategory  is  no  emissions  reductions 
for  both  existing  as  well  as  new 
stationary  RICE. 

As  with  stationary'  RICE  burning 
digester  gases  or  landfill  gases,  we  also 
have  a  number  of  concerns  regarding  the 
applicability  of  HAP  emission  control 
technology  to  emergency  power/limited 
use  stationary  RICE.  Emergency  power/ 
limited  use  stationary  RICE  operate 
infrequently  but  when  called  upon  to 
operate,  they  must  respond  immediately 
without  fail  and  without  lengthy  startup 
periods.  Under  such  conditions,  we 
have  doubts  whether  HAP  emission 
control  technology,  such  as  the  use  of 
oxidation  catalyst  systems,  would 
effectively  reduce  HAP  emissions. 

Despite  the  concerns,  we  examined 
the  cost  per  ton  of  HAP  removed  for 
emergency  power/limited  use  stationary 
RICE  as  a  beyond-the-floor  regulatory 
alternative.  Whether  our  concerns  are 
warranted  or  not.  we  consider  the  cost 
per  ton  of  HAP  removed  for  the 
alternative  unreasonable,  primarily 
because  of  the  very  small  reductions  in 
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HAP  emissions  which  might  be 
achieved.  Non-air  quality  health, 
environmental  impacts,  nor  energy 
effects  were  significant  factors. 

For  all  of  the  reasons  listed  above,  we 
conclude  that  MACT  for  both  existing  as 
well  as  new  emergency  power/limited 
use  stationary  RICE  is  the  MACT  floor 
{i.e..  no  emissions  reductions). 
Consequently,  we  propose  no 
requirements  for  emissions  testing  for 
emergency  power/limited  use  stationary 
RICE. 

D.  Why  Does  the  Proposed  Rule  Not 
Apply  to  Stationary  RICE  of  500  Brake 
Horsepower  or  Less? 

In  reviewing  the  population  database 
to  identify  stationary  RICE  with  a 
manufacturer's  nameplate  rating  of  500 
brake  horsepower  or  less,  we  found 
extremely  little  information.  In 
discussions  with  State  and  local 
permitting  officials,  the  manufacturers, 
and  some  of  the  owners  and  operators 
of  stationary  RICE,  we  found  that  such 
small  stationary  RICE  have  generally  not 
been  regarded  as  significant  sources  of 
air  pollutant  emissions.  As  a  result,  the 
small  stationary  RICE  have  not  been 
subjected  to  the  same  level  of  scrutiny, 
examination,  or  review  as  larger 
stationary  RICE.  Little  information  has 
been  gathered  or  compiled  by  anyone 
for  this  subcategory  of  stationary  RICE. 

Thus,  at  this  point,  we  know  very 
little  about  stationary  RICE  with  a 
manufacturer's  nameplate  rating  of  500 
brake  horsepower  or  less.  For  example, 
we  do  not  know  how  many  of  the  small 
stationary  RICE  exist.  In  addition,  we 
know  little  about  the  operating 
characteristics  and  emissions,  the 
current  use  of  as  well  as  the 
applicability  of  emission  control 
technologies,  the  costs  of  emission 
control  for  the  small  stationary  RICE,  or 
the  economic  impacts  and  benefits 
associated  with  regulation.  In  the 
absence  of  such  information,  we  have 
concerns  with  the  applicability  of  HAP 
emission  control  technology  to  these 
stationary  RICE.  As  a  result,  we  believe 
it  is  appropriate  to  defer  a  decision  on 
regulation  of  stationary  RICE  with  a 
manufacturer's  nameplate  rating  of  500 
brake  horsepower  or  less  until  further 
information  on  the  engines  can  be 
obtained  and  analyzed. 

We  believe  this  subcategory'  of 
stationary  RICE  is  likely  to  be  more 
similar  to  stationary  RICE  located  at  area 
sources  than  to  stationary  RICE  located 
at  major  sources.  Thus,  we  plan  to 
include  this  subcategory  of  stationary 
RICE  in  our  considerations  to  develop 
regulations  for  stationary  RICE  located 
at  area  sources. 


E.  Why  Does  the  Proposed  Rule  Not 
Apply  to  Stationary  RICE  Located  at 
Area  Sources? 

The  proposed  rule  does  not  apply  to 
stationar>'  RICE  located  at  area  sources. 
In  developing  our  Urban  Air  Toxics 
Strategy  (64  FR  38706.  July  19.  1999). 
we  identified  stationary  RICE  at  area 
sources  as  a  category  which  would  be 
subject  to  standards  to  protect  the 
environment  and  the  public  health  and 
satisfy  the  statutory  requirements  in 
section  112  of  the  CAA  pertaining  to 
area  sources. 

We  are  not  setting  standards  at  this 
time,  because  of  insufficient  information 
regarding  the  operating  characteristics 
and  the  emissions,  the  current  use  of  as 
well  as  the  applicability  of  emission 
control  technologies  to  stationary'  RICE 
at  area  sources,  the  costs  of  emission 
control  for  such  stationary  RICE,  and  the 
economic  impacts  and  benefits 
associated  with  regulation  of  the 
stationary'  RICE. 

f .  How  Did  We  Select  the  Format  of  the 
Standards? 

1.  CO  Percent  Reduction  Standard 

We  are  proposing  a  CO  percent 
reduction  standard  if  you  use  an 
oxidation  catalyst  to  reduce  HAP 
emissions  from  new  or  reconstructed 
2SLB  and  4SLB  stationary  RICE  and  CI 
stationary  RICE.  A  control  efficiency  for 
CO  was  chosen  because  CO  control  is  a 
surrogate  for  HAP  control  for  2SLB  emd 
4.SLB  stationary  RICE  and  CI  stationary 
RICE,  and  because  it  is  easier  to  monitor 
CO  than  several  HAP. 

2.  Formaldehyde  Percent  Reduction 
Standard 

We  are  proposing  a  formaldehyde 
percent  reduction  standard  if  you  use 
NSCR  to  reduce  HAP  emissions  from 
existing,  new.  and  reconstructed  4SRB 
stationary'  RICE.  A  control  efficiency  for 
formaldehyde  was  chosen  because 
formaldehyde  control  is  a  surrogate  for 
HAP  control  for  4SRB  stationary  RICE, 
and  because  a  good  relationship  was  not 
found  between  CO  emissions  reductions 
and  HAP  emissions  reductions  for  4SRB 
stationary  RICE. 

3.  Formaldehyde  Concentration  Linut 

We  are  also  proposing  alternative 
emission  limitations  to  limit  the 
concentration  of  formaldehyde  in  the 
stationary  RICE  exhaust  for  new  2SLB. 
4SLB,  and  CI  engines  not  using 
oxidation  catalyst  control  systems  and 
for  existing  and  new  4SRB  engines  not 
using  NSCR  control  systems. 

If  you  own  or  operate  a  2SLB  or  4SLB 
stationary  RICE  or  a  CI  stationary  RICE 
using  an  oxidation  catalyst,  you  must 


comply  with  the  CO  percentage 
emission  limitation.  If  you  use  some 
means  other  than  an  oxidation  catalyst, 
you  must  comply  with  the  alternative 
emission  limitation  to  limit  the 
concentration  of  formaldehyde  in  the 
stationary  RICE  exhaust. 

If  you  own  or  operate  a  4SRB 
stationary  RICE  using  NSCR,  you  must 
comply  with  the  formaldehyde 
percentage  emission  limitation.  If  you 
use  some  means  other  than  NSCR,  you 
must  comply  with  the  alternative 
emission  limitation  to  limit  the 
concentration  of  formaldehyde  in  the 
stationary  RICE  exhaust. 

As  mentioned  earlier,  we  know  of  no 
other  emission  control  technology  other 
than  oxidation  catalyst  and  NSCR 
systems  which  can  be  used  to  reduce 
HAP  emissions  from  stationary'  RICE. 
However,  we  would  like  to  promote  the 
development  and  eventual  use  of 
alternative  emission  control 
technologies  to  reduce  HAP  emissions, 
and  we  believe  alternative  emission 
limitations  written  as  formaldehyde 
concentration  limits  will  serve  to  do  so. 

For  the  alternative  emission 
limitation,  we  propose  to  use 
formaldehyde  concentration  as  a 
surrogate  for  all  HAP  Formaldehyde  is 
the  hazardous  air  pollutant  emitted  in 
the  highest  concentrations  from 
stationary  RICE.  In  addition,  the 
emission  data  show  that  formaldehyde 
emission  levels  and  other  HAP  emission 
levels  are  related,  in  the  sense  that  when 
emissions  of  one  are  lowered,  emissions 
of  the  other  are  lowered.  That  leads  us 
to  conclude  that  emission  control 
technologies  which  lead  to  reductions 
in  formaldehyde  emissions  will  lead  to 
reductions  in  other  HAP  emissions. 

The  alternative  emission  limitation  is 
in  units  of  parts  per  billion  by  volume 
or  parts  per  million  by  volume,  and  all 
measurements  are  corrected  to  15 
percent  oxygen,  dry  basis,  to  provide  a 
common  basis.  A  volume  concentration 
was  chosen  for  these  emission 
limitations  to  limit  the  concentration  of 
formaldehyde  in  the  stationan,'  RICE 
exhaust  because  it  can  be  measured 
directly. 

We  utilized  the  same  data  used  to 
establish  the  percent  reduction 
requirements  to  determine  the 
alternative  emission  limitation  for  each 
subcategory.  As  with  the  control 
efficiencies  discussed  previously,  the 
concentrations  for  the  formaldehyde 
emission  limitations  are  based  on  the 
minimum  level  of  control  achieved  by 
the  best  controlled  source  for  each  type 
of  engine.  This  approach  takes  into 
account  the  variability  of  the  best 
performing  engine.  For  the  2SLB  engine 
tested  at  CSU,  the  controlled 
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formaldehyde  emissions  ranged  from 
7.5  parts  per  million  (ppm)  to  17  ppm; 
therefore,  we  selected  17  ppm  for  the 
emission  limitation.  The  controlled 
formaldehyde  emissions  for  the  4SLB 
tmgine  tested  at  CSV  ranged  from  B.4 
ppm  to  14  ppm.  We  chose  the  highest 
controlled  level  of  14  ppm  for  the 
alternative  standard  for  the  4SLB 
subcategory.  Similarly,  for  the  CI  engine 
tested  at  CSV.  the  controlled 
formaldehyde  emissions  ranged  from 
130  to  580  parts  per  billion  (ppb),  and 
we,  therefore,  set  an  emission  limitation 
of  580  ppb  for  the  CI  subcategory.  For 
4SKB  engines,  we  chose  the  best 
performing  engine  from  the  industry 
testing.  The  controlled  formaldehyde 
emissions  for  this  engine  ranged  from 
330  to  350  ppb. 

In  summary,  the  alternative  emission 
limitations  are:  17  ppmvd  for  2SLB 
stationary  RICE:  14  ppmvd  for  4SLB 
stationary  RICE:  350  ppbvd  for  4SRB 
stationary  RICE;  and  580  ppbvd  for  CI 
stationary  RICE,  all  corrected  to  15 
percent  oxygen.  • 

G.  How  Did  We  Select  the  Initial 
Compliance  Requirements? 

The  tests  which  formed  the  basis  of 
the  proposed  emission  limitations  were 
conducted  following  EPA  or  CARB  test 
methods.  The  proposed  rule  requires  the 
use  of  EPA  or  CARB  test  methods  to 
determine  compliance.  This  ensures 
that  the  same  analytical  methods  that 
were  followed  to  collect  the  emission 
data  upon  which  the  emission 
limitations  are  based  will  be  followed 
for  compliance  testing.  By  using  the 
same  methods,  we  eliminate  the 
possibility  of  measurement  bias 
influencing  determinations  of 
compliance. 

In  an  effort  to  identify  the  most 
feasible  testing  and  compliance 
requirements  for  stationary  RICE,  we 
considered  the  applicability  of  several 
compliance  and  monitoring  options. 
The  results  of  these  considerations  lead 
us  to  propose  different  compliance  and 
monitoring  requirements  for  stationary 
RICE  with  manufacturer's  nameplate 
ratings  less  than  5000  brake  horsepower, 
and  stationary  RICE  with  manufacturer's 
nameplate  ratings  greater  than  or  equal 
to  5000  brake  horsepower. 

We  selected  less  burdensome 
compliance  requirements  for  smaller 
size  stationary  RICE  considering  the 
ratio  of  total  control  and  monitoring 
costs  to  the  equipment  cost.  For  smaller 
size  stationary  RICE,  we  considered  the 
ratio  excessive. 

For  2SLB  and  4SLB  stationary  RICE 
and  CI  stationary  RICE  with 
manufacturer's  nameplate  ratings  less 
than  5000  brake  horsepower  complying 


with  the  requirement  to  reduce  CO 
emissions  using  an  oxidation  catalyst, 
we  decided  to  require  an  initial 
performance  test  for  CO.  The  purpose  of 
the  initial  performance  test  is  to 
demonstrate  initial  compliance  with  the 
CO  percent  reduction  emission 
limitation:  to  establish  the  initial 
pressure  drop  across  the  catalyst,  which 
will  serve  as  the  reference  point  for 
continuous  monitoring  of  the  pressure 
drop  across  the  catalyst:  and  also  to 
demonstrate  that  the  catalyst  inlet 
temperature  is  within  the  specified 
operating  limitations. 

For  2SLB  and  4SLB  stationary  RICE 
and  CI  stationary  RICE  with 
manufacturer's  nameplate  ratings 
greater  than  or  equal  to  5000  brake 
horsepower  complying  with  the 
requirement  to  reduce  CO  emissions 
using  an  oxidation  catalyst,  an  initial 
performance  evaluation  is  required  to 
validate  the  performance  of  the  CEMS 
for  continuous  monitoring  of  CO 
emissions.  Initial  compliance  with  the 
CO  emission  limitation  must  then  be 
demonstrated  by  using  CO  emission 
measurements  from  the  first  4-hour 
period  following  a  successful 
performance  evaluation  of  the  CO 
GEMS. 

For  all  4SRB  stationary  RICE 
complying  with  the  requirement  to 
reduce  formaldehyde  emissions  by  75 
percent  using  NSCR.  an  initial 
performance  test  is  required.  The 
purpose  of  the  initial  performance  test 
is  to  demonstrate  compliance  with  the 
formaldehyde  percent  reduction 
emission  limitation  and  to  establish  the 
initial  values  of  the  operating 
parameters  that  will  be  continuously 
monitored  (i.e..  pressure  drop  across  the 
catalyst,  the  catalyst  inlet  temperature 
and  the  initial  temperature  rise  across 
the  catalyst). 

For  all  stationary  RICE  complying 
with  the  requirement  to  limit  the 
concentration  of  formaldehyde  in  the 
stationary  RICE  exhaust,  an  initial 
performance  test  is  required.  The 
purpo.se  of  the  initial  performance  test 
is  to  demonstrate  initial  compliance 
with  the  formaldehyde  concentration 
limit  and  also  to  establish  the  values  of 
the  operating  limitations  (i.e..  either 
operating  load  or  fuel  flow  rate  and  any 
other  parameters  which  are  approved  by 
the  Administrator  as  operating 
limitations),  which  will  be  continuously 
monitored. 

H.  How  Did  We  Select  the  Continuous 
Compliance  Requirements? 

Continuous  compliance  is  required  at 
all  times  except  during  startup, 
shutdown,  and  malfunction  of  your 
stationary  RICE. 


As  mentioned  above,  we  considered 
the  applicability  of  several  compliance 
and  monitoring  options  for  stationary 
RICE.  The  results  of  these 
considerations  lead  us  to  propose 
different  compliance  and  monitoring 
requirements  for  stationary  RIC^E  with 
manufacturer's  nameplate  ratings  less 
than  5000  brake  horsepower  and 
stationary  RICE  with  manufacturer's 
nameplate  ratings  greater  than  or  equal 
to  5000  brake  horsepower. 

For  2SLB  and  4SLB  stationary-  RICE 
and  CI  RICE  with  manufacturers 
nameplate  ratings  less  than  5000  brake 
horsepower  complying  with  the 
requirement  to  reduce  C^O  emissions 
using  an  oxidation  catalyst,  we 
considered  several  options:  (1)  A  CEMS 
for  CO;  (2)  semiannual  stack  testing  for 
CO  using  Method  lOA  of  40  CFR  part 
60,  appendix  A,  and  continuous 
parametric  monitoring  of  the  pressure 
drop  across  the  catalyst  and  the  catalyst 
inlet  temperature;  (3)  quarterly  stack 
testing  with  a  portable  CO  monitor 
using'American  Society  for  Testing  and 
Materials  (ASTM)  D6522-O0,  and 
continuous  parametric  monitoring  of  the 
pressure  drop  across  the  catalyst  and  the 
catalyst  inlet  temperature;  and  (4)  initial 
stack  testing  for  CO  with  a  portable  CO 
monitor  using  ASTM  D6522-00  and 
continuous  parametric  monitoring  of  the 
pressure  drop  across  the  catalyst  and  the 
catalyst  inlet  temperature. 

We  consider  the  control  and 
monitoring  costs  for  the  first  two 
options  excessive,  but  consider  the 
control  and  monitoring  costs  associated 
with  the  third  option  reasonable.  As  a 
result,  2SLB  and  4SLB  stationary'  RICE 
and  CI  stationary  RICE  with  a 
manufacturer's  nameplate  ratings  less 
than  5000  brake  horsepower  complying 
with  the  CO  percent  reduction  emission 
limitation  must  perform  quarterly  stack 
testing  for  CO  using  a  portable  CO 
monitor.  The  quarterly  testing  will 
ensure,  on  an  ongoing  basis,  that  the 
source  is  meeting  the  CO  percent 
reduction  requirement. 

In  addition  to  quarterly  stack  testing 
for  CO.  the  stationary  RICE  are  required 
to  continuously  monitor  pressure  drop 
across  the  catalyst  and  catalyst  inlet 
temperature.  The  parameters  serve  as 
surrogates  of  the  oxidation  catalyst 
performance. 

The  pressure  drop  across  the  catalyst 
can  indicate  if  the  oxidation  catalyst  is 
damaged  or  fouled,  in  which  case, 
catalyst  performance  would  decrease.  If 
the  pressure  drop  across  the  catalyst 
deviates  by  more  than  two  inches  of 
water  from  the  pressure  drop  across  the 
catalyst  measured  during  the  initial 
performance  test,  the  oxidation  catalyst 
might  be  damaged  or  fouled.  If  you 
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change  the  oxidation  catalyst  (i.e., 
replace  catalyst  elements),  you  must 
reestablish  the  pressure  drop  across  the 
catalyst. 

The  catalyst  inlet  temperature  is  a 
requirement  for  proper  performance  of 
the  oxidation  catalyst.  In  general,  the 
oxidation  catalyst  performance  will 
decrease  as  the  catalyst  inlet 
temperature  decreases.  In  addition,  if 
the  catalyst  inlet  temperature  is  too  high 
(above  1,250  degrees  Fahrenheit),  it 
might  be  an  indication  of  ignition 
misfiring,  poisoning,  or  fouling,  which 
would  decrease  oxidation  catalyst 
performance.  In  addition,  the  oxidation 
catalyst  requires  inlet  temperatures  to  be 
greater  than  or  equal  to  500  degrees 
Fahrenheit  for  the  reduction  of  HAP 
emissions. 

For  2SLB  and  4SLB  stationary'  RICE 
and  CI  RICE  with  a  manufacturer's 
nameplate  rating  greater  than  or  equal  to 
5000  brake  horsepower  complying  with 
the  requirement  to  reduce  CO  emissions 
using  an  oxidation  catalyst,  we 
considered  the  same  four  monitoring 
options.  For  these  larger  size  stationary 
RICE,  however,  we  consider  the  control 
and  monitoring  costs  for  a  CO  CEMS 
reasonable. 

We  consider  the  use  of  CEMS  to  be 
the  best  means  of  ensuring  continuous 
compliance  with  emission  limitations. 
Consequently,  the  large  2SLB  and  4SLB 
stationary  RICE  and  CI  stationary  RICE 
are  required  to  use  a  CO  CEMS.  An 
annual  RATA  and  daily  and  periodic 
data  quality  checks  in  accordance  with 
40  CFR  part  60.  appendix  F.  procedure 
1 ,  are  also  required  to  ensure  that 
performance  of  the  CEMS  does  not 
deteriorate  over  time.  There  are  no 
operating  limitations  for  the  larger  size 
stationary  RICE  in  the  subcategories 
since  the  CEMS  continuously  measures 
CO  and  will  indicate  any  deviation  from 
the  emission  limitations. 

For  4SRB  stationary  RICE  complying 
with  the  requirement  to  reduce 
formaldehyde  emissions  using  NSCR, 
we  also  considered  three  monitoring 
options:  (1)  A  CEMS  for  formaldehyde; 

(2)  stack  testing  for  formaldehyde  using 
Test  Method  320  or  323  of  40  CFR  part 
60,  appendix  A,  CARB  Method  430,  or 
EPA  SW-846  Method  0011  with  an 
initial  frequency  of  semiannually 
which,  following  two  consecutive  stack 
tests  demonstrating  compliance,  could 
decrease  to  annual  stack  testing  and. 
continuous  parametric  monitoring;  and 

(3)  initial  stack  testing  for  formaldehyde 
using  Test  Method  320  or  323  of  40  CFR 
part  60,  appendix  A,  CARB  Method  430. 
or  EPA  SW-846  Method  0011  and 
continuous  parametric  monitoring. 

We  consiaer  the  control  and 
monitoring^costs  associated  with  the 


first  option  excessive  for  all  4SRB 
stationary  RICE  complying  with  the 
requirement  to  reduce  formaldehyde 
emissions  using  NSCR.  For  4SRB 
stationary  RICE  with  a  manufacturer's 
nameplate  rating  of  more  them  5000 
brake  horsepower,  we  consider  the 
control  and  monitoring  costs  of  the 
second  option  reasonable. 
Consequently,  we  chose  that  option  for 
the  larger  size  4SRB  stationary  RICE. 

For  4SRB  stationary  RICE  with  a 
manufacturer's  nameplate  ratings  less 
than  5000  brake  horsepower,  we  also 
consider  the  control  and  monitoring 
costs  of  the  second  option  excessive.  We 
consider  the  control  and  monitoring 
costs  of  the  third  option  reasonable,  and 
we  chose  that  option  for  the  smaller 
4SRB  stationary  RICE. 

For  all  4SRB"stationary  RICE 
complying  with  the  requirement  to 
reduce  formaldehyde  emissions  using 
NSCR,  monitoring  the  pressure  drop 
across  the  catalyst,  the  catalyst  inlet 
temperature  and  the  temperature  rise 
across  the  catalyst  with  a  CPMS  is  also 
required.  The  operating  parameters 
serve  as  surrogates  of  the  NSCR  system 
performance. 

As  with  oxidation  catalyst  systems  for 
lean  burn  and  CI  stationary  RICE,  the 
pressure  drop  across  an  NSCR  system  is 
an  indication  of  catalyst  performance  on 
4SRB  stationary'  RICE.  The  operating 
limitations  are  also  the  same — maintain 
the  pressure  drop  across  the  catalyst 
within  two  inches  of  water  from  the 
pressure  drop  measured  during  the 
initial  performance  test.  If  you  change 
your  NSCR  (i.e..  replace  catalyst 
elements),  you  must  reestablish  your 
pressure  drop  across  the  catalyst,  the 
catalyst  inlet  temperature  and  the 
temperature  rise  across  the  catalyst. 

As  for  oxidation  catalyst  control 
devices,  the  performance  of  NSCR  is 
also  dependent  on  catalyst  inlet 
temperature.  Catalyst  inlet  temperature 
should  be  maintained  between  750 
degrees  Fahrenheit  and  1250  degrees 
Fahrenheit  for  proper  activation  of  tKe 
catalyst.  Temperatures  lower  than  that 
fail  to  activate  the  catalyst  to  its  full 
potential,  while  temperatures  higher 
than  that  can  sinter  and  damage  the 
active  sites  of  the  catalyst. 

In  addition,  the  temperature  rise 
across  the  catalyst  is  also  an  indication 
of  NSCR  performance.  If  the 
temperature  rise  across  the  catalyst  is 
more  than  5  percent  different  from  the 
temperature  rise  across  the  catalyst 
measured  during  the  initial  performance 
test,  that  might  be  an  indication  that  the 
NSCR  is  being  damaged  or  fouled.  In 
that  case,  catalyst  performance  would 
decrease,  lowering  HAP  reductions. 


For  stationary  RICE  complying  with 
the  requirement  to  limit  the 
concentration  of  formaldehyde  in  the 
exhaust  of  the  stationary  RICE,  we  also 
considered  requiring  a  CEMS.  However, 
we  consider  the  costs  of  a  formaldehyde 
CEMS  to  be  excessive.  A  reasonable 
alternative  to  a  formaldehyde  CEMS. 
however,  is  a  CPMS  (supplemented  by 
periodic  compliance  tests). 

Hazardous  air  pollutant  emissions 
from  stationary  RICE  correlate  with 
operating  load;  HAP  emissions  increase 
as  load  decreases.  As  a  result,  if  a 
stationary  RICE  operates  at  loads  greater 
than  that  at  which  compliance  has  been 
demonstrated  through  a  performance 
test,  there  is  a  reasonable  assurance  that 
the  stationary  RICE  remains  in 
compliance.  An  alternative  to 
monitoring  operating  load  is  monitoring 
the  stationary  RICE's  fuel  flow  rate.  Fuel 
flow  rate  is  an  indicator  of  operating 
load.  As  a  result,  we  propose  that 
stationary  RICE  which  comply  with  the 
concentration  of  formaldehyde  in  the 
stationary  RICE  exhaust  monitor 
continuously  operating  load  or  fuel  flow- 
rate  as  operating  limitations. 

The  intention  is  to  measure 
formaldehyde  at  the  lowest  load  at 
which  the  stationary  RICE  will  be 
operated  to  establish  compliance  at  that 
load  level.  By  monitoring  operating  load 
or  fuel  flow  rate,  sources  can  ensure  that 
they  do  not  operate  at  load  or  fuel  flow- 
rate  conditions  (within  5  percent)  below 
which  compliance  has  not  been 
demonstrated. 

In  addition,  sources  complying  with 
the  requirement  to  limit  the 
concentration  of  formaldehyde  in  the 
stationary  RICE  exhaust  are  required  to 
conduct  semiannual  performance  tests. 
Semiannual  performance  testing  will 
ensure,  on  an  ongoing  basis,  that  the 
source  is  meeting  the  formaldehyde 
concentration  limit. 

To  reduce  the  cost  burden  of 
performance  testing,  sources  that  show 
compliance  for  two  successive 
performance  tests  may  reduce 
performance  testing  frequency.  We 
believe  that  a  reduction  to  one 
performance  test  per  year  will  provide 
sufficient  assurance  of  stationary  RICE 
performance  while  reducing  the 
perforanance  testing  costs  for  the 
affected  source.  However,  if  a 
subsequent  aiuiual  performance  test 
indicates  a  deviation  from  the 
formaldehyde  concentration  limit,  the 
source  must  resume  semiannual 
performance  testing.  The  source  must 
include  a  notification  to  the 
Administrator  in  their  semiannual 
compliance  report  stating  that  they  will 
be  reducing  the  frequency  of 
performance  testing. 
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/.  What  Monitoring  and  Testing  Methods 
are  Available  to  Measure  These  Low 
(y)iicent  rat  ions  of  CO  and  ' 
Formaldehyde? 

We  believe  CEMS  are  available  which 
can  measure  CX)  omissions  at  the  low 
concentrations  found  in  the  exhaust 
from  a  stationary  RK'E  following  an 
oxidation  catalvst  control  svslem.  Our 
PS  4  and  4A  for  CO  CEMS  of  40  CFR 
part  60,  appendix  B,  however,  have  not 
been  updated  recently  and  do  not  reflect 
the  performance  capabilities  of  such 
systems  at  these  low  CO  concentration 
levels. 

As  a  result,  we  solicit  comments  on 
the  performance  capabilities  of  state-of- 
the-art  CO  CEMS  and  their  ability  to 
accurately  measure  the  low 
concentrations  of  (X)  I'xperienced  in  the 
exhaust  of  a  stationary  RICE  following 
an  oxidation  catalyst  control  system.  We 
also  solicit  comments  with  specific 
recommendations  on  the  changes  we 
should  make  to  our  PS  4  and  4 A  for  CO 
CEMS  of  40  CFR  part  60,  appendix  B. 
to  ensure  the  installation  and  use  of 
CEMS  which  can  be  used  to  determine 
compliance  with  the  proposed  emission 
limitation  for  CO  emissions.  In  addition, 
we  solicit  comments  on  the  availability 
of  instruments  capable  of  nuM^ting  the 
changes  they  recommend  to  our 
performance  specifications  for  CO 
CEMS. 

The  proposed  rule  specifies  the  use  of 
Method  10  of  40  CFR  part  60.  appendix 
A,  as  the  reference  method  to  certify  the 
performance  of  the  CO  C>EMS.  We  also 
believe  Method  10  of  40  CFR  part  60, 
appendix  A,  is  capable  of  measuring  CO 
concentrations  as  low  as  those 
experienced  in  the  exhaust  of  a 
stationary  RICE  following  an  oxidation 
catalyst  control  system.  However,  the 
performance  criteria  in  addenda  A  of 
Method  10  of  40  CFR  part  60.  appendix 
A,  have  not  been  revised  recently  and 
are  not  suitable  for  certifying  the 
performance  of  a  CO  CEMS  at  the  low 
CO  concentrations.  Specifically,  we 
believe  the  range  and  minimum 
detectable  sensitivity  should  be  changed 
to  reflect  target  concentrations  as  low  as 
5  ppm  CO  in  some  cases.  We  also  expect 
that  dual  range  instruments  will  be 
necessary  to  measure  CO  concentrations 
at  the  inlet  and  at  the  outlet  of  an 
oxidation  catalyst  emission  control 
device. 

As  a  result,  we  solicit  comments  with 
specific  recommendations  on  the 
changes  we  should  make  to  Method  10 
of  40  CFR  part  60,  appendix  A,  and  the 
performance  criteria  in  addenda  A.  We 
also  solicit  c:omments  on  the  availability 
of  instruments  capable  of  meeting  the 
changes  they  recommend  to  Method  10 


of  40  CFR  part  60,  appendix  A.  and  the 
performance  criteria  in  addenda  A. 
while  al.so  meeting  the  remaining 
addenda  A  performance  criteria. 

With  regard  to  formaldehyde,  we 
believe  systems  meeting  the 
requirements  of  Method  320  of  40  CFR 
part  6.3.  appendix  A.  a  self-validating 
FTIR  method,  can  be  used  to  attain 
detection  limits  for  formaldehyde 
conc:entrations  below  350  ppbvd. 
Method  320  of  40  CFR  part  60,  appendix 
A,  also  includes  formaldehyde  spike 
recovery  criteria  which  require  spike 
recoveries  of  70  to  130  percent. 

While  we  believe  FTIR  systems  can 
meet  Method  320  of  40  CFR  part  63, 
appendix  A,  and  measure  formaldehyde 
concentrations  at  the  low  levels,  we 
have  limited  experience  with  their  use. 
As  a  result,  we  solicit  comments  on  the 
ability  and  use  of  FTIR  systems  to  meet 
the  validation  and  quality  assurance 
requirements  of  Method  320  of  40  CFR 
part  63,  appendix  A,  for  the  purpose  of 
determining  compliance  with  the 
emission  limitation  for  formaldehyde 
emissions. 

We  also  believe  EPA  Method  323  of 
40  CFR  part  63,  appendix  A  and  CARB 
Method  430  are  capable  of  measuring 
formaldehyde  concentrations  at  the  low 
levels  frr)m  4SRB  engines.  Accordingly, 
we  solicit  comments  on  the  use  of  EPA 
Method  323.  CARB  430,  and  EPA  SW- 
846  Method  0011  to  determine 
compliance  with  the  emission 
limitations  for  formaldehyde  for  4SRB 
engines. 

Based  on  the  comments  we  receive  on 
CO  CEMS,  we  anticipate  revising 
Method  10  of  40  CFR  part  60,  appendix 
A,  and  our  PS  4  and  4  A  of  40  CFR  part 
60.  appendix  B,  for  CO  CEMS  to  ensure 
the  installation  and  use  of  CEMS 
suitable  for  determining  compliance 
with  the  emission  limitation  for  CO 
emissions.  Similarly,  based  on  the 
comments  we  receive  on  FTIR  systems 
and  Method  320  of  40  CFR  part  63, 
appendix  A,  we  may  develop  additional 
or  revised  criteria  for  the  use  of  FTIR 
systems  and/or  Method  320  of  40  CFR 
part  63,  appendix  A,  to  determine 
compliance  with  the  emission  limitation 
for  formaldehyde. 

On  the  other  hand,  if  the  comments 
we  receive  lead  us  to  conclude  that  CO 
CEMS  are  not  capable  of  being  used  to 
determine  compliance  with  the 
emission  limitation  for  CO  emissions, 
there  are  several  alternatives  we  may 
consider.  One  alternative  would  be  to 
delete  the  proposed  pen;ent  reduction 
emission  limitation  for  CO  and  rtxjuire 
cf)mpliance  with  a  comparable 
formaldehyde  percent  reduction 
limitation.  That  alternative  would 
require  periodic  stack  emission  testing 


before  and  after  the  control  device  and 
would  also  require  owners  and 
operators  to  petition  the  Administrator 
for  additional  operating  limitations  as 
proposed  for  those  choosing  to  comply 
with  the  emission  limitation  for 
formaldehyde.  Another  alternative 
would  be  to  delete  the  proposed 
emission  limitation  for  CO  emissions 
and  require  compliance  with  the 
proposed  emission  limitation  for 
formaldehyde.  That  alternative  could 
also  require  more  frequent  emission 
testing  and  could  also  require  owners 
and  operators  to  petition  the 
Administrator  for  additional  operating 
limitations. 

Another  alternative  would  be  to 
require  the  use  of  Method  320  of  40  CFR 
part  60.  appendix  A,  [i.e..  FTIR  systems) 
to  determine  compliance  with  the 
emission  limitation  for  CO  emissions. 
That  alternative  could  also  require  more 
frequent  emission  testing  and  require 
owners  and  operators  to  petition  the 
Administrator  for  additional  operating 
limitations,  as  proposed  for  those 
choosing  to  comply  with  the  emission 
limitation  for  formaldehyde. 

Yet  another  alternative  would  be  to 
delete  the  emission  limitations  for  both 
CO  emissions  and  formaldehyde 
emissions  and  adopt  an  emission 
lirrtitation  consisting  of  an  equipment 
and  work  practice  requirement.  That 
alternative  would  require  the  use  of 
oxidation  catalyst  control  systems  for 
2SLB  and  4SLB  stationary  RICE  and  CI 
stationary  RICE,  and  NSCR  systems  for 
4SRB  stationary  RICE  which  meet 
specific  and  narrow  design  and 
operating  criteria. 

We  believe  the  emission  limitations   . 
we  are  proposing  for  CO  emissions  and 
formaldehyde  emissions  are  superior  to 
these  alternatives  for  a  number  of 
reasons.  However,  we  solicit  comments 
on  the  alternatives  should  we  conclude 
that  the  proposed  emission  limitations 
for  (X)  emissions  and  formaldehyde 
emissions  are  inappropriate  because  of 
difficulties  in  monitoring  or  measuring 
CO  emissions  or  formaldehyde 
emissions  to  determine  compliance.  We 
also  solicit  suggestions  and 
recommendations  for  other  alternatives 
should  we  conclude  the  proposed 
emission  limitations  are  inappropriate 
because  of  monitoring  or  measurement 
difficulties. 

/.  How  Did  We  Select  the  Notification, 
Recordkeeping  and  Reporting 
Requirements? 

The  proposed  notification, 
recordkeeping,  and  reporting 
requirements  are  based  on  the  NESHAP 
General  Provisions  of  40  CFR  part  63. 
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A.  What  Are  the  Air  Quality  Impacts? 

The  proposed  rule  will  reduce  total 
HAP  emissions  from  stationary'  RICE  by 
an  estimated  5,000  tons/year  in  the  5th 
year  after  the  standards  are 
implemented.  We  believe  approximatelv 
1,800  existing  4SRB  stationary  RICE  will 
be  affected  by  the  proposed  rule.  In 
addition,  we  believe  that  approximatelv 
1 ,600  new  2SLB,  4SLB  and  4SRB 
stationary  RICE,  and  CI  stationary  RICE 
will  be  affected  by  the  proposed  rule 
each  year  for  the  next  5  years.  At  the 
end  of  the  5th  year,  it  is  estimated  that 
8,100  new  stationan-  RICE  will  be 
subject  to  the  proposed  rule. 

To  estimate  air  impacts,  HAP 
emissions  from  stationary  RICE  were 
estimated  using  average  emission  factors 
from  the  emissions  database.  It  was  also 
assumed  that  each  stationary  RICE  is 
operated  for  6.500  hours  annually.  The 
total  national  HAP  emissions  reductions 
are  the  sum  of  formaldehyde, 
acetaldehyde.  acrolein,  and  methanol 
emissions  reductions. 

In  addition  to  HAP  emissions 
reductions,  the  proposed  rule  will 
reduce  criteria  pollutant  emissions, 
including  CO,  VOC,  NOx,  and 
particulate  matter  (PM).  The  application 
of  NSCR  controls  to  4SRB  engines  {the 
technology  on  which  MACT  for  4SRB 
engines  is  based)  will  also  reduce  NO\ 
emissions  by  90  percent.  It  is  possible 
that  oxidation  catalyst  controls  could  be 
used  to  meet  the  4SRB  emission 


standards,  but  it  is  expected  that  the 
costs  of  controls  will  be  similar  for  both 
systems.  Assuming  that  60  percent  of 
the  4SRB  (new  and  existing)  engines 
that  are  covered  by  the  emission 
standards  will  use  NSCR,  the 
cumulative  emissions  reductions  of 
NOx  by  the  end  of  the  5th  year  after 
promulgation  are  calculated  to  be  about 
167,900  tons  per  year.  We  are 
specifically  soliciting  comments  on  the 
percentage  of  4SRB  engines  that  would 
choose  to  install  NSCR  HAP  controls 
rather  than  other  HAP  controls. 

B.  What  Are  the  Cost  Impacts? 

A  list  of  26  model  stationary  RICE  was 
developed  to  represent  the  range  of 
existing  stationary  RICE.  Information 
was  obtained  from  catalyst  vendors  on 
equipment  costs  for  oxidation  catalyst 
and  NSCR.  This  information  was  then 
used  to  estimate  the  costs  of  the 
proposed  rule  for  each  model  stationary 
RICE  following  methodologies  from  the 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS)  Control  Cost 
Manual.  These  cost  estimates  for  model 
stationary  RICE  were  extrapolated  to  the 
national  population  of  stationary  RICE 
in  the  United  States,  and  national 
impacts  were  determined. 

The  total  national  capital  cost  for  the 
proposed  rule  for  existing  stationary 
RICE  is  estimated  to  be  approximately 
$68  million,  with  a  total  national  annual 
cost  of  $38  million  in  the  5th  year.  The 
total  national  capital  cost  for  the 
proposed  rule  for  new  stationary  RICE 
by  the  5th  year  is  estimated  to  be 


approximately  $372  million,  with  a  total 
national  annual  cost  of  $216  million  in 
the  5th  year. 

C.  What  Are  the  Economic  Impacts? 

We  prepared  an  economic  impact 
analysis  to  evaluate  the  primar\'  and 
secondary'  impacts  the  proposed  rule 
would  have  on  the  producers  and 
consumers  of  RICE,  and  society  as  a 
whole.  The  affected  engines  operate  in 
over  30  different  manufacturing 
markets,  but  a  large  portion  are  located 
in  the  oil  and  gas  exploration  industry, 
the  oil  and  gas  pipeline  (transmission) 
industry,  the  mining  and  quarr>'ing  of 
non-metallic  minerals  industry,  the 
chemicals  and  allied  products  industry, 
and  the  electricity  and  gas  ser\'ices 
industry.  Taken  together,  these 
industries  can  have  an  influence  on  the 
price  and  demand  for  fuels  used  in  the 
energy  market  (;.e.,  petroleum,  natural 
gas,  electricity,  and  coal).  Therefore,  our 
analysis  evaluates  the  impacts  on  each 
of  the  30  different  manufacturing 
markets  affected  by  the  proposed  rule, 
as  well  as  the  combined  effect  on  the 
market  for  energy.  The  total  annualized 
social  cost  (in  1998  dollars)  of  the 
proposed  rule  is  $254  million  but  this 
cost  is  spread  across  all  30  markets  and 
the  fuel  markets.  Overall,  our  analysis 
indicates  a  minimal  change  in  prices 
and  quantity  produced  in  most  of  the 
fuel  markets.  The  distribution  of 
impacts  on  the  fuel  markets  and  the 
specific  manufacturing  market  segments 
evaluated  are  summarized  in  Table  1  of 
this  preamble. 


Table  1.— Economic  Impact  of  Proposed  PiCE  Rule  on  Affected  Market  Sectors 


Market  sector 


Change  in 
price 

(%) 

Change  in 
market  output 

(%) 

Total  social 

cost 

(millions  of 

1998$) 

0005 

-0  001 

-6.0 

0.101 

-0.014 

-35.2 

0.022 

0.001 

3.2 

0.001 

0.001 

0.3 

-38.3 

-684 

40.0 

-16.2 

0.020 

-0.006 

-21.0 

0.001 

-0.001 

-5.9 

0.001 

-0.001 

-5.2 

0001 

-0  002 

-17.8 

0.001 

-0.001 

-67 

0.001 

-0.000 

-1.8 

0002 

-0.002 

-3.5 

0.001 

-0.001 

-11  1 

Fuel  Markets:  * 

Petroleum   

Natural  Gas  

Electncity  

Coal  

Subtotal  

Sectors  of  Energy  Consumption:" 

Commercial  Sector  

Residential  Sector  

Transportation  Sector  

Mining  and  Quarrying  

Food  Products  

Paper  Products  

Chemical  Products 

Pnmary  Metals  

Fabricated  Metal  Products , 

Nonmetallic  Mineral  Products  

Construction  Sector  
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TABLE  1.— ECONOMIC  IMPACT  OF  PROPOSED  RICE  RULE  ON  AFFECTED  MARKET  SECTORS— Continued 


Market  sector 


Other  Manufacturing  Markets 


Change  in 
price 

(°o) 


0000 


Change  in 
market  output 

Co) 


00-0  001 


Total  social 

cost 

(millions  of 

1998S) 


177 


-Only  changes  in  producer  surplus  {i e  producer's  share  of  regulatory  costs)  are  reported  for  the  Fuel  Markets  which  represent  the  producers 
of  enemy  Sors  of  energy  consumption^ommerc.ai,  residential  and  transportatK>n-have  reported  changes  in  consumer  surpkis  ony^and 
thus  do  not  have  reporled  changes  in  price  and  output  A  combination  ot  these  costs  will  represent  total  social  costs  for  the  energy  market  in  the 


economy 


Because  the  engines  affected  by  the 
proposed  rule  are  those  that  use  natural 
gas  as  a  fuel  source,  it  is  not  surprising 
to  see  the  natural  gas  fuel  market  with 
the  largest  portion  of  the  social  costs. 
Although  the  natural  gas  market  has  a 
greater  share  of  the  regulatory  burden, 
the  overall  impact  on  prices  is  about 
one-tenth  of  1  percent,  which  is 
considered  to  be  a  minor  economic 
impact  on  this  industry.  The  change  in 
the  price  of  natural  gas  is  not  expected 
to  influence  the  purchase  decisions  for 
new  engines.  Our  analysis  indicates  that 
It  most,  less  than  5  fewer  engines  out  of 
ver  20,000  engines  will  be  purchased 
as  a  result  of  economic  impacts 
associated  with  the  proposed  rule.  The 
electricity  and  coal  markets  may 
experience  a  slight  gain  in  revenues  due 
to  some  fuel  switching  from  natural  gas 
to  coal  or  electricity. 

The  total  social  welfare  loss  for  the 
manufacturing  industries  affe<;ted  by  the 
proposed  rule  is  estimated  to  be 
approximately  $39.9  million  for 
consumers  and  $44.7  million  for 
producers  in  the  aggregate.  In 
comparison  to  the  energy  expenditures 
if  these  industries  (estimated  to  be 
S101.2  billion),  the  cost  of  the  proposed 
rule  to  producers  as  a  percentage  of 
their  fuel  expenditures  is  0.04  percent. 
For  consumers,  the  total  value  of 
shipments  for  the  affected  industries  is 
$3.95  trillion  in  1998,  so  the  cost  to 
consumers  as  a  percentage  of  spending 
on  the  outputs  from  these  industries  is 
nearly  zero,  or  0.001  percent. 

The  cost  to  residential  consumers  at 
$40.0  million  is  larger  than  for  any 
individual  manufacturing  market,  and 
about  equivalent  to  the  aggregate 
consumer  surplus  losses  in  the 
manufacturing  industries.  In 
comparison,  the  social  cost  burden  to 
residential  consumers  of  fuel  is  0.03 
percent  of  residential  energy 
expenditures  ($40.0  million/$131.06 
billion).  The  commercial  set;tor  of 
energy  users  also  experiences  a 
moderate  portion  of  total  social  costs  at 
an  estimated  $29.3  million  and 
represents  an  aggregate  across  all 
commercial  North  American  Industrial 
Classification  System  (NAICS)  codes.  As 


a  percentage  of  fuel  expenditures  by  this 
sector  of  fuel  consumers,  the  regulatory 
burden  is  0.03  percent  ($29.3  million/ 
$96.86  billion).  The  cost  to 
transportation  consumers  is  estimated  to 
be  $16.2  million.  This  cost  represents 
0.008  percent  ($16.2  minion/$188.13 
billion)  of  energy  expenditures  for  the 
transportation  sector. 

Therefore,  giving  consideration  to  the 
minimal  changes  in  prices  and  output  in 
nearly  all  markets,  and  the  fact  that  the 
regulatory  costs  that  are  shared  by 
commercial,  residential,  and 
transportation  users  of  fuel  energy  are  a 
small  fraction  of  typical  energy 
expenditures  in  these  sectors  each  year, 
we  conclude  that  the  economic  impacts 
of  the  proposed  rule  will  not  be 
signiHcant  to  any  one  sector  of  the 
economy. 

D.  What  Are  the  Non-Air  Health. 
Environmental  and  Energy  Impacts? 

We  do  not  expect  any  significant 
wastewater,  solid  waste,  or  energy 
impacts  resulting  from  the  proposed 
rule.  Energy  impacts  associated  with  the 
proposed  rule  would  be  due  to 
additional  energy  consumption  that  the 
proposed  rule  would  require  by 
installing  and  operating  control 
equipment.  The  only  energy 
requirement  for  the  operation  of  the 
control  technologies  is  a  very  small 
increase  in  fuel  consumption  resulting 
from  back  pressure  caused  by  the 
emission  control  system. 

\'   Snlii  il.ilion  of  Cnnimrnts  .in(!  PviMh 
j',i i  I H  iji.is ion 

A.  General 

We  are  requesting  comments  on  all 
aspects  of  the  proposed  rule,  such  as  the 
proposed  emission  limitations  and 
operating  limitations,  recordkeeping 
and  monitoring  requirements,  as  well  as 
aspects  you  may  feel  have  not  been 
addressed. 

Specifically,  we  request  comments  on 
the  performance  capabilities  of  state-of- 
the-art  CO  CEMS  and  their  ability  to 
measure  the  low  concentrations  of  CO 
in  the  exhaust  of  a  stationary  RICE 
following  an  oxidation  catalyst  control 
system.  We  also  request  comments  with 


recommendations  on  changes  we  should 
make  to  our  PS  4  and  4A  for  CO  CEMS 
of  40  CFR  part  60.  appendix  B.  and  to 
Method  10  of  40  CFR  part  60.  appendix 
A.  and  the  performance  criteria  in 
addenda  A  to  Method  10.  In  addition, 
we  request  comments  on  the  availability 
of  instrument*  capable  of  meeting  the 
changes  they  recommend  to  our 
performance  specifications  for  CO 
CEMS.  Method  10  of  40  CFR  part  60, 
appendix  A,  and  addenda  A  to  Method 

10. 

As  also  mentioned  earlier,  we  request 
comments  on  the  ability  and  use  of  FTIR 
systems  to  meet  the  validation  and 
quality  assurance  requirements  of 
Method  320  of  40  CFR  part  63.  appendix 

A.  for  the  purpose  of  determining 
compliance  with  the  emission 
limitations  for  formaldehyde  emissions. 
In  addition,  we  request  comments  on 
the  use  of  CARE  430  to  determine 
compliance  with  the  emission 
limitations  for  formaldehyde. 

In  addition,  we  request  any  HAP 
emissions  test  data  available  from 
stationary  RICE;  however,  if  you  submit 
HAP  emissions  test  data,  please  submit 
the  full  and  complete  emission  test 
report  with  these  data.  Without  a 
complete  emission  test  report,  which 
includes  sections  describing  the 
stationary  RICE  and  its  operation  during 
the  test  as  well  as  identifying  the 
stationary  RICE  for  purposes  of 
verification,  discussion  of  the  test 
methods  employed  and  the  quality 
assurance/quality  control  procedures 
followed,  the  raw  data  sheets,  all  the 
calculations,  etc..  which  such  reports 
contain,  submittal  of  HAP  emission  data 
by  itself  is  of  little  use. 

B.  Can  We  Achieve  the  Goals  of  the  Rule 
in  a  Less  Costly  Manner? 

We  have  made  every  effort  in 
developing  the  proposal  to  minimize  the 
cost  to  the  regulated  community  and 
allow  maximum  flexibility  in 
compliance  options  consistent  with  our 
statutory  obligations.  We  recognize, 
however,  that  the  proposal  may  still 
require  some  facilities  to  take  costly 
steps  to  further  control  emissions  even 
though  those  emissions  may  not  result 
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in  exposures  which  could  pose  an 
excess  individual  lifetime  cancer  risk 
greater  than  one  in  one  million  or  which 
exceed  thresholds  determined  to 
provide  an  ample  margin  of  safety  for 
protecting  public  health  and  the 
environment  from  the  effects  of 
hazardous  air  pollutants.  We  are, 
therefore,  specifically  soliciting 
comment  on  whether  there  are  further 
ways  to  structure  the  proposed  rule  to 
focus  on  the  facilities  which  pose 
significant  risks  and  avoid  the 
imposition  of  high  costs  on  facilities 
that  pose  little  risk  to  public  health  and 
the  environment. 

Representatives  of  the  plywood  and 
composite  wood  products  industry 
provided  EPA  with  descriptions  of  three 
mechanisms  that  they  believed  could  be 
used  to  implement  more  cost-effective 
reductions  in  risk.  The  docket  for  the 
proposed  rule  contains  white  papers 
prepared  by  industry  that  outline  their 
proposed  approaches  (see  docket 
number  OAR-2002-0059).  These 
approaches  could  be  effective  in 
focusing  regulatory  controls  on  facilities 
that  pose  significant  risks  and  avoiding 
the  imposition  of  high  costs  on  facilities 
that  pose  little  risk  to  public  health  or 
the  environment,  and  we  are  seeking 
public  comment  on  the  utility  of  each  of 
these  approaches  with  respect  to  the 
proposed  rule. 

One  of  the  approaches,  an 
applicability  cutoff  for  threshold 
pollutants,  would  be  implemented 
under  the  authority  of  CAA  section 
112(d)(4):  the  second  approach, 
subcategorization  and  delisting,  would 
be  implemented  under  the  authority  of 
CAA  sections  112rc)(l)  and  112(c)(9); 
and,  the  third  approach  would  involve 
the  use  of  a  concentration-based 
applicability  threshold.  We  are  seeking 
comment  on  whether  these  approaches 
are  legally  justified  and,  if  so.  we  ask  for 
information  that  could  be  used  to 
support  such  approaches. 

Tne  MACT  program  outlined  in  CAA 
section  112(d)  is  intended  to  reduce 
emissions  of  HAP  through  the 
application  of  MACT  to  major  sources  of 
toxic  air  pollutants.  Section  112(c)(9)  of 
the  CAA  is  intended  to  allow  EPA  to 
avoid  setting  MACT  standards  for 
categories  or  subcategories  of  sources 
that  pose  less  than  a  specified  level  of 
risk  to  public  health  and  the 
environment.  The  EPA  requests 
comment  on  whether  the  proposals 
described  here  appropriately  rely  on 
•hese  provisions  of  CAA  section  112. 
While  both  approaches  focus  on 
assessing  the  inhalation  exposures  of 
HAP  emitted  by  a  source,  EPA 
specifically  requests  comment  on  the 
appropriateness  and  necessity  of 


extending  these  approaches  to  account 
for  non-inhalation  exposures  or  to 
account  for  adverse  environmental 
impacts.  In  addition  to  the  specific 
requests  for  comment  noted  in  this 
section,  we  are  also  interested  in  any 
information  or  comment  concerning 
technical  limitations,  environmental 
and  cost  impacts,  compliance  assurance, 
legal  rationale,  and  implementation 
relevant  to  the  identified  approaches. 
We  also  request  comment  on 
appropriate  practicable  and  verifiable 
methods  to  ensure  that  sources' 
emissions  remain  below  levels  that 
protect  public  health  and  the 
environment.  We  will  evaluate  all 
comments  before  determining  whether 
either  of  the  three  approaches  will  be 
included  in  the  final  rule. 

1.  Industry  Emissions  and  Potential 
Health  Effects 

For  the  RICE  source  category,  four 
HAP  make  up  the  majority  of  the  total 
HAP.  Those  four  HAP  are  methanol, 
formaldehyde,  acetaldehyde,  and 
acrolein.  In  accordance  with  section 
112(k)  of  the  CAA,  EPA  developed  a  list 
of  33  HAP  which  represent  the  greatest 
threat  to  public  health  in  the  largest 
number  of  urban  areas.  Three  of  the  four 
HAP,  acetaldehyde.  acrolein,  and 
formaldehyde,  are  included  in  the  HAP 
listed  for  the  EPA's  Urban  Air  Toxics 
Program. 

In  November  1998.  EPA  published  "A 
Multimedia  Strategy  for  Priority, 
Persistent.  Bioaccumulative,  and  Toxic 
(PBT)  Pollutants".  The  HAP  emitted  by 
RICE  facilities  do  not  appear  on  the 
published  list  of  PBT  compounds 
referenced  in  the  EPA  strategy. 

Two  of  the  HAP.  acetaldehyde  and 
formaldehyde,  are  considered  to  be 
nonthreshold  carcinogens,  and  cancer 
potency  values  are  reported  for  them  in 
integrated  Risk  Information  System 
(IRIS).  Acrolein  and  methanol  are  not 
carcinogens,  but  are  considered  to  be 
threshold  pollutants,  and  inhalation 
reference  concentrations  are  reported  for 
them  in  IRIS  and  by  the  California 
Environmental  Protection  Agency 
(CalEPA).  respectively. 

To  estimate  the  potential  baseline 
risks  posed  by  the  RICE  source  category. 
EPA  performed  a  crude  risk  analysis  of 
the  RJCE  source  category  that  focused 
only  on  cancer  risks.  The  results  of  the 
analysis  are  based  on  approaches  for 
estimating  cancer  incidence  that  carry 
significant  assumptions,  uncertainties, 
and  limitations.  Based  on  the 
assessment,  if  the  proposed  rule  is 
implemented  at  all  affected  RICE 
facilities,  annual  cancer  incidence  is 
estimated  to  be  reduced  on  the  order  of 
ten  cases/year.  Due  to  the  uncertainties 


associated  with  the  analysis,  annual 
cancer  incidence  could  be  higher  or 
lower  than  these  estimates.  (Details  of 
this  assessment  are  available  in  the 
docket.) 

2.  Applicability  Cutoffs  for  Threshold 
Pollutants  Under  Section  112(d)(4)  of 
the  CAA 

The  first  approach  is  an  applicability 
cutoff  for  threshold  pollutants  that  is 
based  on  EPA's  authority  under  CAA 
section  112(d)(4)  to  establish  standards 
for  HAP  which  are  threshold  pollutants. 
A  "threshold  pollutant"  is  one  for 
which  there  is  a  concentration  or  dose 
below  which  adverse  effects  are  not 
expected  to  occur  over  a  lifetime  of 
exposure.  For  such  pollutants.  CAA 
section  112(d)(4)  allows  EPA  to  consider 
the  threshold  level,  with  an  ample 
margin  of  safety,  when  establishing 
emission  standards.  Specifically.  CAA 
section  112(d)(4)  allows  EPA  to 
establish  emission  standards  that  are  not 
based  upon  the  MACT  specified  under 
CAA  section  112(d)(2)  for  pollutants  for 
which  a  health  threshold  has  been 
established.  Such  standards  may  be  less 
stringent  than  MACT.  Historically.  EPA 
has  interpreted  CAA  section  112(d)(4)  to 
allow  categories  of  sources  that  emit 
only  threshold  pollutants  to  avoid 
further  regulation  if  those  emissions 
result  in  ambient  levels  that  do  not 
exceed  the  threshold,  with  an  ample 
margin  of  safety.' 

A  different  interpretation  would  allow 
us  to  exempt  individual  facilities  within 
a  source  category  that  meet  the  CAA 
section  112(d)(4)  requirements.  There 
are  three  potential  scenarios  under  this 
interpretation  of  the  CAA  section 
112(d)(4)  provision.  One  scenario  would 
allow  an  exemption  for  individual 
facilities  that  emit  only  threshold 
pollutants  and  can  demonstrate  that 
their  emissions  of  threshold  pollutants 
would  not  result  in  air  concentrations 
above  the  threshold  levels,  with  an 
ample  margin  of  safety,  even  if  the 
category  is  otherwise  subject  to  MACT. 
A  second  scenario  would  allow  the  CAA 
section  112(d)(4)  provision  to  be  applied 
to  both  threshold  and  non-threshold 
pollutants,  using  the  one  in  a  million 
cancer  risk  level  for  decision  making  for 
nonthreshold  pollutants.  A  third 
scenario  would  allow  a  CAA  section 
112(d)(4)  exemption  at  a  facility  that 
emits  both  threshold  and  nonthreshold 
pollutants.  For  those  emission  points 
where  only  threshold  pollutants  are 
emitted  and  where  emissions  of  the 
threshold  pollutants  would  not  result  in 
air  concentrations  above  the  threshold 


'  See  63  FR  18765-66  (April  15.  1998)  (Pulp  and 
Paper  Combustion  .Sources  Proposed  NE.SHAP). 
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those  emission  points  could  be  exempt 
from  the  MAlT  standards.  The  MACT 
standards  would  still  apply  to 
nonthreshold  emissions  from  other 
emission  points  at  the  source.  For  this 
third  .scenario,  emission  points  that  emit 
a  combination  of  threshold  and 
nonthreshold  pollutants  that  are  co- 
controlled  by  MA('T  would  still  be 
subject  to  the  MACTT  level  of  control. 
However,  any  threshold  HAP  eligible  for 
e.xemptior)  under  (lAA  section  112(d)(4) 
that  are  controlled  by  control  devices 
different  from  those  controlling 
nonthreshold  HAP  would  be  able  to  use 
the  exemption,  and  the  facility  would 
still  be  subject  to  the  parts  of  ihe 
standards  that  control  nonthreshold 
pollutants  or  that  control  both  threshold 
and  non-threshold  pollutants. 

a.  Estimation  of  Hazard  Quotients  and 
Hazard  Indices 

Under  the  CAA  .section  112(d)(4) 
approach,  EPA  would  have  to  determine 
that  emissions  of  each  of  the  threshold 
pollutants  emitted  by  RICE  sources  at 
the  facility  do  not  result  in  exposures 
which  exceed  the  threshold  levels,  with 
an  ample  margin  of  safety.  The  common 
approach  for  evaluating  the  potential 
hazard  of  a  threshold  air  pollutant  is  to 


laicuidtr  d  iiii/diii  ciuotient  by  dividing 
the  pollutants  inhalation  exposure 
concentration  (often  assumed  to  be 
equivalent  to  its  estimated 
concentration  in  air  at  a  location  where 
people  could  be  exposed)  by  the 
pollutant's  inhalation  Reference 
Concentration  (RK').  An  RfC  is  defined 
as  an  estimate  (with  uncertainty 
spanning  perhaps  an  order  of 
magnitude)  of  a  continuous  inhalation 
exposure  that,  over  a  lifetime,  likely 
would  not  result  in  the  occurrence  of 
adverse  health  effects  in  humans, 
including  sensitive  individuals.  The 
EPA  typically  establishes  an  RfC  by 
applying  uncertainty  factors  to  the 
critical  toxic  effect  derived  from  the 
lowest-or  no-observed-adverse-effect 
level  of  a  pollutant.-  A  hazard  quotient 
less  than  one  means  that  the  exposure 
concentration  of  the  pollutant  is  less 
than  the  RfC,  and,  therefore,  presumed 
to  be  without  appreciable  risk  of  adverse 
health  effects.  A  hazard  quotient  greater 
than  one  means  that  the  exposure 
concentration  of  the  pollutant  is  greater 
than  the  RfC.  Further.  EPA  guidance  for 
assessing  exposures  to  mixtures  of 
threshold  pollutants  recommends 
calculating  a  hazard  index  by  summing 
the  individual  hazard  quotients  for 
those  pollutants  in  the  mixture  that 


affect  the  same  target  organ  or  system  by 
the  same  mechanism. '  Hazard  index 
(HI)  values  would  be  interpreted 
similarly  to  hazard  quotients:  values 
below  one  would  generally  be 
considered  to  be  without  appreciable 
risk  of  adverse  health  effects,  and  values 
above  one  would  generally  be  cause  for 
concern. 

For  the  determinations  discussed 
herein.  EPA  would  generally  plan  to  use 
RfC  values  contained  in  EPAs 
toxicology  database,  the  IRIS.  When  a 
pollutant  does  not  have  an  approved 
RfC  In  IRIS,  or  when  a  pollutant  is  a 
carcinogen,  EPA  would  have  to 
determine  whether  a  threshold  exists 
based  upon  the  availability  of  specific 
data  on  the  pollutant's  mode  or 
mechanism  of  action,  potentially  using 
a  health  threshold  value  from  an 
alternative  source,  such  as  the  Agency 
for  Toxic  Substances  and  Disease 
Registry  (ATSDR)  or  the  CalEPA.  Table 
2  of  this  preamble  provides  the  RfC.  as 
well  as  unit  risk  estimates,  for  the  HAP 
emitted  by  facilities  in  the  RK^E  source 
category  A  unit  risk  estimate  is  defined 
as  the  upper-bound  excess  lifetime 
cancer  risk  estimated  to  result  from 
continuous  exposure  to  an  agent  at  a 
concentration  of  1  micrograms  per  cubic 
meter  (^g/m')  in  air. 


Table  2.— Dose-Response  Assessment  Values  for  HAP  Reported  Emitted  by  the  RICE  Source  Category 


Chemical  name 


Acetaldetiyde 

Acrolein       

Formaldetiyde 
Mettianol 


CAS  No. 


Reterence  concentration  »  (mg/m^) 


Unit  nsk  estimate"  (1/(ug/m3)) 


75-07-0    9  OE-03  (IRIS)  

107-O2-8  '  2  0E-05  (IRIS)       . 
50-00-0     9  8E-03  (ATSDR) 
67-56-1  I  4  0E*00(CAL)  


2.2E-06  (IRIS) 
1.3E-05  (IRIS) 


■Reterence  Concentration  An  estimate  (witti  uncertainty  spanning  perhaps  an  order  of  magnrtude)  of  a  continuous  intialation  exposure  to  the 
human  population  (including  sensitive  subgroups  which  include  children,  asthmatics  and  the  elderly)  that  is  likely  to  be  without  an  appreciable 
risk  of  deleterious  effects  dunng  a  lifetime  It  can  be  derived  from  various  types  of  human  or  animal  data,  with  uncertainty  factors  generally  ap- 
plied to  reflect  limitations  of  the  data  used 

"Unit  Risk  Estimate  The  upper-bound  excess  lifetime  cancer  nsk  estimated  to  result  from  continuous  exposure  to  an  agent  at  a  concentration 
of  1  M9/fTi'  in  air  The  interpretation  of  the  Unit  Risk  Estimate  would  be  as  follows  if  the  Unit  Risk  Estimate  =  1  5  x  10  "  per  [ig/m\  1  5  excess 
tumors  are  expected  to  develop  per  1  (XW.OOO  people  it  exposed  daily  tor  a  lifetime  to  1  microgram  (mQ)  of  the  chemical  in  1  cubic  meter  of  air. 
Unit  Risk  Estimates  are  considered  upper  bound  estimates,  meaning  they  represent  a  plausible  upper  limit  to  the  true  value  (Note  that  this  is 
usually  not  a  true  statistical  confidence  limit )  The  true  nsk  is  likely  to  t>e  less,  but  couW  be  greater 

Sources   IRIS  =  EPA  Integrated  Risk  Information  System  {hnp  '/www  epa  gov  ms/subst index  htmti 

ATSDR  =  US  Agency  lor  Toxic  Substances  and  Disease  Registry  {htlp    www  atsdrcdc  gov/mrls  htmt) 

CAL  =  California  Office  of  Environmental  Health  Hazard  Assessment  (http  /  www  oehha  ca  gov/air,hot  spots/ index. him f) 

HEAST  =  EPA  Health  Effects  Assessment  Summary  Tables  (#PB  (=97-9211 99).  July  1997) 


To  establish  an  applicability  cutoff 
under  CAA  set;tiim  112(d)(4).  EPA 
would  need  to  define  ambient  air 
exposure  concentration  limits  for  any 
threshold  pollutants  involved.  There  are 
several  fat  tors  to  consider  when 
establishing  such  concentrations.  First, 
we  would  need  to  ensure  that  the 
concentrations  that  would  be 
established  would  protect  public  health 


'"M«thcKl»  for  lX'nv>ilii>n  of  liihiiltilinii  Kofrtftu  r 
('nniHtitrnluilis  ^ind  Appludlions  of  liihxUlioii 
I)osim«lrv      EI'A-WK)/tV-9O-06«»F.()frKei>f 
Keseanh  «nd  tMvnlopment,  tiSEPA.  (krtntwr  IVM 


with  an  ample  margin  of  safety.  As 
discussed  above,  the  approach  EPA 
commonly  uses  when  evaluating  the 
potential  hazard  of  a  threshold  air 
pollutant  is  to  calculate  the  pollutant's 
hazard  quotient,  which  is  the  exposure 
concentration  divided  by  the  RfC. 

The  EPAs  "Supplementary  Guidance 
for  Conducting  Health  Risk  Assessment 
of  Chemical  Mixtures"  suggests  that  the 


'  "SupplonienlBrv  (iunlarM  p  for  Conducting 
hl<-«lth  Risk  .Assessment  of  Clicmical  Mixtures  Risk 
Ass«ssment  Forum  Technical  Panel."  EPA/ti30/R- 


noncancer  health  effects  associated  with 
a  mixture  of  pollutants  ideally  are 
assessed  by  considering  the  pollutants" 
common  mechanisms  of  toxicity  '.  The 
guidance  also  suggests,  however,  that 
when  exposures  to  mixtures  of 
pollutants  are  being  evaluated,  the  risk 
assessor  may  calculate  a  HI.  The 
recommended  method  is  to  calculate 
multiple  hazard  indices  for  each 


00/002   USEPA.  August  2000.  ht1p://w}»-w  epa.gov/ 
ncmtfi'wl/pdfs/cbem  mix/chem  mix  08  2001  pdf. 
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exposure  route  of  interest,  and  for  a 
single  specific  toxic  effect  or  toxicity  to 
a  single  target  organ.  The  default 
approach  recommended  by  the  guidance 
is  to  sum  the  hazard  quotients  for  those 
pollutants  that  induce  the  same  toxic 
effect  or  affect  the  same  target  organ.  A 
mixture  is  then  assessed  by  several  HI, 
each  representing  one  toxic  effect  or 
target  organ.  The  guidance  notes  that  the 
pollutants  included  in  the  HI 
calculation  are  any  pollutants  that  show 
the  effect  being  assessed,  regardless  of 
the  critical  effect  upon  which  the  RfC  is 
based.  The  guidance  cautions  that  if  the 
target  organ  or  toxic  effect  for  which  the 
HI  is  calculated  is  different  from  the 
RfC's  critical  effect,  then  the  RfC  for  that 
chemical  will  be  an  overestimate,  that 
is.  the  resultant  HI  potentially  may  be 
overprotective.  Conversely,  since  the 
calculation  of  an  HI  does  not  account  for 
the  fact  that  the  potency  of  a  mixture  of 
HAP  can  be  more  potent  than  the  sum 
of  the  individual  HAP  potencies,  an  HI 
may  potentially  be  underprotective. 

b.  Options  for  Establishing  a  Hazard 
Index  Limit 

One  consideration  in  establishing  a 
hazard  index  limit  is  whether  the 
analysis  considers  the  total  eunbient  air 
concentrations  of  all  the  emitted  HAP  to 
which  the  public  is  exposed'*.  There  are 
at  least  several  options  for  establishing 
a  hazard  index  limit  for  the  CAA  section 
112(d)(4)  analysis  that  reflect,  to  varying 
degrees,  public  exposure. 

One  option  is  to  allow  the  HI  posed 
by  all  threshold  HAP  emitted  from  RICE 
sources  at  the  facility  to  be  no  greater 
than  one.  This  approach  is  protective  if 
no  additional  threshold  HAP  exposures 
would  be  anticipated  from  other  sources 
in  the  vicinity  of  the  facility  or  through 
other  routes  of  exposure  (e.g.,  through 
ingestion). 

A  second  option  is  to  adopt  a  default 
percentage  approach,  whereby  the 
hazard  index  limit  of  the  HAP  emitted 
by  the  facility  is  set  at  some  percentage 
of  one  (e.g..  20  percent  or  0.2).  This 
approach  recognizes  the  fact  that  the 
facility  in  question  is  only  one  of  many 
sources  of  threshold  HAP  to  which 
people  are  typically  exposed  every  day. 
Because  noncancer  risk  assessment  is 
predicated  on  total  exposure  or  dose, 
and  because  risk  assessments  focus  only 
on  an  individual  source,  establishing  a 
hazard  index  limit  of  0.2  would  account 
for  an  assumption  that  20  percent  of  an 
individual's  total  exposure  is  from  that 
individual  source.  For  the  purposes  of 


'  Senate  Deliate  on  Conference  Report  (Octolier 
27.  1990).  reprinted  in  "A  Legislative  History  of  tlie 
Clean  Air  Act  Amendments  of  1990,"  Comm.  Print 
S.  Prt.  103-38  (1993)  ("Legis.  Hist.")  at  868. 


this  discussion,  we  will  call  all  sources 
of  HAP,  other  than  the  facility  in 
question,  background  sources.  If  the 
facility  is  allowed  to  emit  HAP  such  that 
its  own  impacts  could  result  in  HI 
values  of  one,  total  exposures  to 
threshold  HAP  in  the  vicinity  of  the 
facility  could  be  substantially  greater 
than  one  due  to  background  sources, 
and  this  would  not  be  protective  of 
public  health,  since  only  HI  values 
below  one  are  considered  to  be  without 
appreciable  risk  of  adverse  health 
effects.  Thus,  setting  the  hazard  index 
limit  for  the  facility  at  some  default 
percentage  of  one  will  provide  a  buffer 
which  would  help  to  ensure  that  total 
exposures  to  threshold  HAP  near  the 
facility  (i.e.,  in  combination  with 
exposures  due  to  background  sources) 
will  generally  not  exceed  one.  and  can 
generally  be  considered  to  be  without 
appreciable  risk  of  adverse  health 
effects. 

The  EPA  requests  comment  on  using 
the  default  percentage  approach  and  on 
setting  the  default  hazard  index  limit  at 
0.2.  The  EPA  is  also  requesting 
comment  on  whether  an  alternative  HI 
limit,  in  some  multiple  of  1  would  be 
a  more  appropriate  applicability  cutoff. 

A  third  option  is  to  use  available  data 
(from  scientific  literature  or  EPA 
studies,  for  example)  to  determine 
background  concentrations  of  HAP. 
possibly  on  a  national  or  regional  basis. 
These  data  would  be  used  to  estimate 
the  exposures  to  HAP  from  non-RICE 
sources  in  the  vicinity  of  an  individual 
facility.  For  example,  the  EPA's 
National-Scale  Air  Toxics  Assessment 
(NATA)  -'  and  ATSDR's  Toxicological 
Profiles  •'  contain  information  about 
background  concentrations  of  some 
HAP  in  the  atmosphere  and  other 
media.  The  combined  exposures  from 
RICE  sources  and  from  other  sources  (as 
determined  from  the  literature  or 
studies)  would  then  not  be  allowed  to 
exceed  a  hazard  index  limit  of  1.  The 
EPA  requests  comment  on  the 
appropriateness  of  setting  the  hazard 
index  limit  at  1  for  such  an  analysis. 

A  fourth  option  is  to  allow  facilities 
to  estimate  or  measure  their  own 
facility-specific  background  HAP 
concentrations  for  use  in  their  analysis. 
With  regard  to  the  third  and  fourth 
options,  the  EPA  requests  comment  on 
how  these  analyses  could  be  structured. 
Specifically.  EPA  requests  comment  on 
how  the  analyses  should  take  into 
account  background  exposure  levels 
from  air,  water,  food  and  soil 
encountered  by  the  individuals  exposed 
to  RICE  emissions.  In  addition,  we 


request  comment  on  how  such  analyses 
should  account  for  potential  increases 
in  exposures  due  to  the  use  of  a  new  or 
the  increased  use  of  a  previously 
emitted  HAP.  or  the  effect  of  other 
nearby  sources  that  release  HAP. 

The  EPA  requests  comment  on  the 
feasibility  and  scientific  validity  of  each 
of  these  or  other  approaches.  Finally. 
EPA  requests  comment  on  how  we 
should  implement  the  CAA  section 
112(d)(4)  applicability  cutoffs,  including 
appropriate  mechanisms  for  applying 
cutoffs  to  individual  facilities.  For 
example,  would  the  title  V  permit 
process  provide  an  appropriate 
mechanism? 

c.  Tiered  Analytical  Approach  for 
Predicting  Exposure 

Establishing  that  a  facility  meets  the 
cutoffs  established  under  CAA  section 
112(d)(4)  will  necessarily  involve 
combining  estimates  of  pollutant 
emissions  with  air  dispersion  modeling 
to  predict  exposures.  "The  EPA  envisions 
that  we  would  promote  a  tiered 
analytical  approach  for  these 
determinations.  A  tiered  analysis 
involves  making  successive  refinements 
in  modeling  methodologies  and  input 
data  to  derive  successively  less 
conservative,  more  realistic  estimates  of 
pollutant  concentrations  in  air  and 
estimates  of  risk. 

As  a  first  tier  of  analysis,  EPA  could 
develop  a  series  of  simple  look-up  tables 
based  on  the  results  of  air  dispersion 
modeling  conducted  using  conservative 
input  assumptions.  By  specif>'ing  a 
limited  number  of  input  parameters, 
such  as  stack  height,  distance  to 
property  line,  and  emission  rate,  a 
facility  could  use  these  look-up  tables  to 
determine  easily  whether  the  emissions 
from  their  sources  might  cause  a  hazard 
index  limit  to  be  exceeded. 

A  facility  that  does  not  pass  this 
initial  conservative  screening  analysis 
could  implement  increasingly  more  site- 
specific  but  more  resource-intensive 
tiers  of  analysis  using  EPA-approved 
modeling  procedures,  in  an  attempt  to 
demonstrate  that  exposure  to  emissions 
from  the  facility  does  not  exceed  the 
hazard  index  limit.  The  EPA's  guidance 
could  provide  the  basis  for  conducting 
such  a  tiered  analysis.' 

The  EPA  requests  comment  on 
methods  for  constructing  emd 
implementing  a  tiered  analytical 
approach  for  determining  applicability 
of  the  CAA  section  112(d)(4)  criterion  to 
specific  RICE  sources.  It  is  also  possible 


'•  See  hnp://vt-viTv.epa.gov/ttn/atw/nata. 

*  See  hnp://www.atsdr.cdc.^v/toxpro2.html. 


'  "A  Tiered  Modeling  Approach  for  Assessing  the 
Risks  due  to  Sources  of  Hazardous  Air  Pollutants." . 
EPA-45Q/4-92-001.  David  E.  Guinnup.  Office  of 
Air  Quality  Planning  and  Standards.  USEPA.  March 
1992. 
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thril  diiiliiHiit  iiixiiiUirtii^  dat.i  i.uulU  tji- 
used  to  suppltunHnt  (ir  supplant  the 
tiered  modeling  approach  described 
•ibove.  it  is  envisioned  that  the 
tipprupriatft  monitoring  to  support  such 
d  determination  could  be  extensive.  The 
KPA  requests  comment  on  the 
appropriate  use  of  monitoring  in  the 
determination.s  described  above. 

d  Accounting  for  Dose-Response 
Relationships 

In  the  past.  EPA  routinely  treated 
carcinogens  as  nonthreshold  pollutants. 
The  EPA  re(:r)gnizes  that  advant;es  in 
risk  assessment  science  and  policy  may 
affect  the  way  EPA  differentiates 
between  threshold  and  n(mthreshold 
HAP  The  EPAs  draft  Guidelines  for 
Carcinogen  Risk  Assessment"  suggest 
that  carcinogens  be  assigned  nonlinear, 
dose-response  relationships  where  data 
warrant.  Moreover,  it  is  possible  that 
dose-response  curves  for  some 
pollutants  may  reach  zero  risk  at  a  dose 
greater  than  zero,  creating  a  threshold 
for  carcinogenic  effects.  It  is  possible 
that  future  evaluations  of  the 
carcinogens  emitteil  by  this  source 
category  would  determine  that  one  or 
more  of  the  carcinogens  in  the  category 
is  a  threshold  carcinogen  or  is  a 
carcinogen  that  exhibits  a  non-linear 
dose-response  relationship  but  does  not 
have  a  threshold. 

The  dose-response  assessments  for 
formaldehyde  and  acetaldehyde  are 
currently  undergoing  revision  by  the 
EPA.  As  part  of  this  revision  effort.  EPA 
is  evaluating  formaldehyde  and 
acetaldehyde  as  potential  non-linear 
carcinogens.  The  revised  dose-response 
assessments  will  be  subject  to  review  by 
the  EPA  Science  Advisory  Board, 
followed  by  full  consensus  review, 
before  adoption  into  the  EPA  Integrated 
Risk  Information  System.  At  this  time. 
EPA  estimates  that  the  consensus 
review  will  be  completed  by  the  end  of 
2003.  The  revision  of  the  dose-response 
assessments  could  affect  the  potency 
factors  of  these  HAP.  as  well  as  their 
status  as  threshold  or  nonthreshold 
pollutants.  At  this  time,  the  outcome  is 
not  known.  In  addition  to  the  current 
reassessment  by  EPA,  there  have  been 
several  reassessments  of  the  toxicity  and 
carcinogenicity  of  formaldehyde  in 
recent  years,  including  work  by  the 
World  Health  Organization  and  the 
Canadian  Ministry  of  Health. 

The  EPA  requests  comment  on  how 
we  should  consider  the  state  of  the 
science  as  it  relates  to  the  treatment  of 


""Draft  Rfivised  GuiiielinHs  for  (!art:in(>nen  Risit 
Assessm«nt."  N(:EA-F-0644.  ILSEPA.  Risk 
As.s«ssmonl  Forum,  luly  1999.  pp  3-9ff.  htlp// 
w  IV IV .  ppo  (tov/n  vea/ruf/pdfs/cancerjih .  pdf. 
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determinations  under  section  112(d)(4). 
In  addition,  EPA  requests  comment  on 
whether  there  is  a  level  of  emissions  of 
a  nonthreshold  carcinogenic  HAP  (e.g.. 
benzene,  methylene  chloride)  at  which 
it  would  be  appropriate  to  allow  a 
facility  to  use  the  approaches  discussed 
in  this  section. 

If  theCAA  .section  112(d)(4)  approach 
were  adopted,  the  proposed  rulemaking 
would  likely  indicate  that  the 
requirements  of  the  rule  do  not  apply  to 
any  source  that  demonstrates,  based  on 
a  tiertnl  approach  that  includes  EPA- 
approved  modeling  of  the  affected 
sources  emissions,  that  the  anticipated 
HAP  exposures  do  not  exceed  the 
specified  hazard  index  limit. 

3.  Subcategory  Delisting  Under  Section 
112(c)(9)(B)  of  the  CAA 

The  EPA  is  authorized  to  establish 
categories  and  subcategories  of  sources, 
as  appropriate,  pursuant  to  CAA  section 
112(c)(1),  in  order  to  facilitate  the 
development  of  MACT  standards 
consistent  with  section  1 12  of  the  CAA. 
Further,  section  112(c)(9)(B)  allows  EPA 
to  delete  a  category  (or  subcategory) 
from  the  list  of  major  sources  for  which 
MACT  standards  are  to  be  developed 
when  the  following  can  be 
demonstrated;  (1)  In  the  case  of 
carcinogenic  pollutants,  that  "no  source 
in  the  category  *    *   *  emits 
(carcinogenic)  air  pollutants  in 
quantities  which  may  cause  a  lifetime 
risk  of  cancer  greater  than  1  in  1  million 
to  the  individual  in  the  population  who 
is  most  exposed  to  emissions  of  such 
pollutants  from  the  source";  (2)  in  the 
case  of  pollutants  that  cause  adverse 
noncancer  health  effects,  that 
"emissions  from  no  source  in  the 
category  or  subcategory  *    *    •  exceed  a 
level  which  is  adequate  to  protect 
public  health  with  an  ample  margin  of 
safety";  and  (3)  in  the  case  of  pollutants 
that  cause  adverse  environmental 
effects,  that  "no  adverse  environmental 
effect  will  result  from  emissions  from 
any  source." 

Given  these  authorities  and  the 
suggestions  from  the  white  paper 
prepared  by  industry  representatives 
(see  docket  number  bAR-2002-0059). 
EPA  is  considering  whether  it  would  be 
possible  to  establish  a  subcategory  of 
facilities  within  the  larger  RICE  category 
that  would  meet  the  risk-based  criteria 
for  delisting.  Such  criteria  would  likely 
include  the  same  requirements  as 
described  previously  for  the  second 
scenario  under  the  section  112(d)(4) 
approach,  whereby  a  facility  would  be 
in  the  low-risk  subcategory  if  its 
emissions  of  threshold  pollutants  do  not 
result  in  exposures  which  exceed  the  HI 


limits  and  if  its  emissions  of 
nonthreshold  pollutants  do  not  result  in 
exposures  which  exceed  a  cancer  risk 
level  of  10    ".  The  EPA  requests 
comment  on  what  an  appropriate  HI 
limit  would  be  for  a  determination  that 
a  facility  be  included  in  the  low-risk 
subcategory. 

Since  each  facility  in  such  a 
subcategory  would  be  a  low-risk  facility 
(i.e.,  if  each  met  these  criteria),  the 
subcategory  could  be  delisted  in 
accordance  with  CAA  section  112(c)(9). 
thereby  limiting  the  costs  and  impacts 
of  the  proposed  rule  to  only  those 
facilities  that  do  not  qualify  for 
subcategorization  and  delisting.  The 
EPA  estimates  that  the  maximum 
potential  effect  of  this  approach  would 
be  the  same  as  that  of  applying  the  CAA 
section  112(d)(4)  approach  that  allows 
exemption  of  facilities  emitting 
threshold  and  non-threshold  pollutants 
if  exemption  criteria  are  met. 

Facilities  seeking  to  be  included  in 
the  delisted  subcategory  would  be 
responsible  for  providing  all  data 
required  to  determine  whether  they  are 
eligible  for  inclusion.  Facilities  that 
could  not  demonstrate  that  they  are 
eligible  to  be  included  in  the  low-risk 
subcategory  would  be  subject  to  MACT 
and  possible  future  residual  risk 
standards.  The  EPA  solicits  comment  on 
implementing  a  risk-based  approach  for 
establishing  subcategories  of  RICE 
facilities. 

Establishing  that  a  facility  qualifies 
for  the  low-risk  subcategory  under  CAA 
section  112(c)(9)  will  necessarily 
involve  combining  estimates  of 
pollutant  emissions  with  air  dispersion 
modeling  to  predict  exposures.  The  EPA 
envisions  that  we  would  employ  the 
same  tiered  analytical  approach 
described  earlier  in  the  CAA  section 
112(d)(4)  discussion  for  these 
determinations. 

One  concern  that  EPA  has  with 
respect  to  the  CAA  section  112(c)(9) 
approach  is  the  effect  that  it  could  have 
on  the  MACT  floors.  If  many  of  the 
facilities  in  the  low-risk  subcategory  are 
well-controlled,  that  could  make  the 
MACT  floor  less  stringent  for  the 
remaining  facilities.  One  approach  that 
has  been  suggested  to  mitigate  this  effect 
would  be  to  establish  the  MACT  floor 
now  based  on  controls  in  place  for  the 
entire  category  and  to  allow  facilities  to 
become  part  of  the  low-risk  subcategory 
in  the  future,  after  the  MACT  standards 
are  established.  This  would  allow  low 
risk  facilities  to  use  the  CAA  section 
112(c)(9)  exemption  without  affecting 
the  MACT  floor  calculation.  The  EPA 
requests  comment  on  this  suggested 
approach. 
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Another  approach  under  CAA  section 
112(c)(9)  would  be  to  define  a 
subcategory  of  facilities  within  the  RICE 
source  category  based  upon 
technological  differences,  such  as 
differences  in  production  rate,  emission 
vent  flow  rates,  overall  facility  size, 
emissions  characteristics,  processes,  or 
air  pollution  control  device  viability. 
The  EPA  requests  comment  on  how  we 
might  establish  RICE  subcategories 
based  on  these,  or  other,  source 
characteristics.  If  it  could  then  be 
determined  that  each  source  in  this 
technologically-defined  subcategory 
presents  a  low  risk  to  the  surrounding 
community,  the  subcategory  could  then 
be  delisted  in  accordance  with  CAA 
section  112(c)(9).  The  EPA  requests 
comment  on  the  concept  of  identifying 
technologically-based  subcategories  that 
may  include  only  low-risk  facilities 
within  the  RICE  source  category. 

If  the  CAA  section  112(c)(9)  approach 
were  adopted,  the  proposed  rulemaking 
would  likely  indicate  that  the  rule  does 
not  apply  to  any  source  that 
demonstrates  that  it  belongs  in  a 
subcategory  which  has  been  delisted 
under  CAA  section  112(c)(9). 

C.  Limited  Use  Subcategory 

We  are  soliciting  comments  on 
creating  a  subcategory  of  limited  use 
engines  with  capacity  utilization  of  10 
percent  or  less  (876  or  fewer  hours  of 
annual  operation).  Units  in  this 
subcategory  would  include  engines  used 
for  electric  power  peak  shaving  that  are 
called  upon  to  operate  fewer  than  876 
hours  per  year.  These  units  operate  only 
during  peak  energy  use  periods, 
typically  in  the  summer  months.  We 
believe  that  these  infrequently  operated 
units  typically  operate  10  percent  of  the 
year  or  less.  While  these  are  potential 
sources  of  emissions,  and  it  is 
appropriate  for  EPA  to  address  them  in 
the  proposed  rule,  the  Agency  believes 
that  their  use  and  operation  are  different 
compared  to  typical  RICE.  We  believe 
that  it  may  be  appropriate  for  such 
limited  use  units  to  have  their  own 
subcategory.  Therefore,  we  are  soliciting 
comment  on  subcategorizing  RICE 
having  a  capacity  utilization  of  less  than 
10  percent. 

We  have  performed  a  preliminary 
MACT  floor  analysis  on  engines  with 
under  10  percent  capacity  utilization 
that  are  in  EPA's  RICE  database.  This 
analysis  indicates  that  existing  units 
.\  ould  have  a  floor  of  no  emissions 
reductions  and  new  units  would  have  a 
floor  equal  to  the  performance  of  an 
oxidation  catalyst  system. 

We  are  interested  in  comments  on 
creating  a  subcategory  for  limited  use 
peak  shaving  (less  than  10  percent 


capacity  utilization)  engines.  We  are 
interested  in  comments  on  the  validity 
and  appropriateness  under  the  CAA  for 
a  subcategory  for  limited  use  peak 
shaving  engines,  data  on  the  levels  of 
control  currently  achieved  by  such 
engines,  and  any  technical  limitations 
that  might  make  it  impossible  to  achieve 
control  of  emissions  from  limited  use 
peak  shaving  engines. 

\  1   .\dministrativp  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  we  must 
determine  whether  a  regulatory  action  is 
"significant'  and,  therefore,  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materiaily  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  we  have  determined  that 
the  proposed  rule  is  a  "significant 
regulatory  action"  because  it  could  have 
an  aimual  effect  on  the  economy  of  over 
$100  million  Consequently,  this  action 
was  submitted  to  OMB  for  review  under 
Executive  Order  12866.  Any  written 
comments  from  OMB  and  written  EPA 
responses  are  available  in  the  docket. 

As  stipulated  in  Executive  Order 
1 2866,  in  deciding  how  or  whether  to 
regulate.  EPA  is  required  to  assess  all 
costs  and  benefits  of  available  regulatory 
alternatives,  including  the  alternative  of 
not  regulating.  To  this  end,  EPA 
prepared  a  detailed  benefit-cost  analysis 
in  the  "Regulatory  Impact  Analysis  of 
the  Proposed  Reciprocating  Internal 
Combustion  Engines  NESHAP,"  which 
is  contained  in  the  docket.  The 
following  is  a  summary  of  the  benefit- 
cost  analysis. 

It  is  estimated  that  5  years  after 
implementation  of  the  proposed  rule. 


HAP  will  be  reduced  by  5,000  tons  per 
year  due  to  reductions  in  formaldehyde, 
acetaldehyde,  acrolein,  methanol,  and 
several  other  HAP  from  some  existing 
and  all  new  internal  combustion 
engines.  Formaldehyde  and 
acetaldehyde  have  been  classified  as 
"probable  human  carcinogens  '  based  on 
scientific  studies  conducted  over  the 
past  20  years.  These  studies  have 
determined  a  relationship  between 
exposure  to  these  HAP  and  the  onset  of 
cancer;  however,  there  are  some 
questions  remaining  on  how  cancers 
that  may  result  from  exposure  to  these 
HAP  can  be  quantified  in  terra/  of 
dollars.  Acrolein,  methanol  and  the 
other  HAP  emitted  from  RICE  sources 
are  not  considered  carcinogenic  but 
have  been  reported  to  cause  several 
noncarcinogenic  effects. 

The  control  technology  to  reduce  the 
level  of  HAP  emitted  from  RICE  are  also 
expected  to  reduce  emissions  of  criteria 
pollutants,  primarily  CO,  NOx,  and  PM. 
however.  VOC  are  also  reduced  to  a 
minor  extent.  It  is  estimated  that  CO 
emissions  reductions  totals 
approximately  234,400  tons/year,  NOx 
emissions  reductions  totals 
approximately  167,900  tons/year,  and 
PM  emissions  reductions  totals 
approximately  3,700  tons  per  year. 
These  reductions  occur  from  new  and 
existing  engines  in  operation  5  years 
after  the  implementation  of  the  rule  as 
proposed  and  are  expected  to  continue 
throughout  the  life  of  the  engines  and 
continue  to  grow  as  new  engines  (that 
otherwise  would  not  be  controlled)  are 
purchased  for  operation.  Human  health 
effects  associated  with  exposure  to  CO 
include  cardiovascular  system  and  CNS 
effects,  which  are  directly  related  to 
reduced  oxygen  content  of  blood  and 
which  can  result  in  modification  of 
visual  perception,  hearing,  motor  and 
sensorimotor  performance,  vigilance, 
and  cognitive  ability.  Emissions  of  NOx 
can  transform  into  PM  in  the 
atmosphere,  which  produces  a  variety  of 
health  and  welfare  effects.  Human 
health  effects  associated  with  NOx 
include  respiratory  problems,  such  as 
chronic  bronchitis,  asthma,  or  even 
death  from  complications.  Welfare 
effects  from  direct  NOx  exposure 
include  agricultural  and  forestry  damage 
and  acidification  of  estuaries  thjough 
rain  deposition  of  nitrogen;  while  fine 
PM  particles  created  from  NOx  can 
reduce  visibility  in  national  parks  and 
other  natural  and  urban  areas. 

At  the  present  time,  the  Agency 
cannot  provide  a  monetary  estimate  for 
the  benefits  associated  with  the 
reductions  in  CO.  For  NOx  and  PM,  the 
Agency  has  conducted  several  analyses 
recently  that  estimate  the  monetized 
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oenefits  of  these  pollutant  reductions, 
including:  the  Regulatory  Impact 
Analysis  (RIA)  of  the  PM/Ozone 
National  Ambient  Air  Quality  Standards 
(1997),  the  NOx  State  Implementation 
Plan  Call  (1998),  the  section  126  RIA 
(1999),  a  study  conducted  for  section 
812(b)  of  the  Clean  Air  Act 
Amendments  (1990),  the  Tier  2/ 
Gasoline  Sulfur  Standards  (1999).  and 
the  Heavy  Duty  Engine/Diesel  Fuel 

Standards  (2000). 

On  September  26.  2002.  the  National 
Academy  of  Sciences  (NAS)  released  a 
report  on  its  review  of  the  Agency's 
methodology  for  analyzing  the  health 
benefits  of  measures  taken  to  reduce  air 
pollution.  The  report  focused  on  EPA's 
approach  for  estimating  the  health 
benefits  of  regulations  designed  to 
reduce  concentrations  of  airborne 
particulate  matter  (PM). 

In  its  report,  the  NAS  said  that  EPA 
has  generally  used  a  reasonable 
framework  for  analyzing  the  health 
benefits  of  PM-control  measures.  It 
recommended,  however,  that  the 
Agency  take  a  number  of  steps  to 
improve  its  benefits  analysis.  In 
particular,  the  NAS  stated  that  the 
Agency  should: 

(1)  Include  benefits  estimates  for  a 
range  of  regulatory  options; 

(2)  Estimate  benefits  for  intervals, 
such  as  every  5  years,  rather  than  a 
single  year; 

(3)  Clearly  state  the  project  baseline 
statistics  used  in  estimating  health 
benefits,  including  those  for  air 
emissions,  air  quality,  and  health 
outcomes; 

(4)  Examine  whether  implementation 
of  proposed  regulations  might  cause 
unintended  impacts  on  human  health  or 
the  environment; 

(5)  When  appropriate,  use  data  from 
non-U. S.  studies  to  broaden  age  ranges 
to  which  current  estimates  apply  and  to 
include  more  types  of  relevant  health 
outcomes; 

(6)  Begin  to  move  the  assessment  of 
uncertainties  from  its  ancillary  analyses 
into  its  primary  analyses  by  conducting 
probabilistic,  multiple-source 
uncertainty  analyses.  This  assessment 
should  be  based  on  available  data  and 
expert  judgment. 

Although  the  NAS  made  a  number  of 
recommendations  for  improvement  in 
EPA's  approach,  it  found  that  the 
studies  selected  by  EPA  for  use  in  its 
benefits  analysis  were  generally 
reasonable  choices.  In  particular,  the 
NAS  agreed  with  EPA's  decision  to  use 
cohort  studies  to  derive  benefits 
estimates.  It  also  concluded  that  the 
Agency's  selection  of  the  American 
Cancer  Society  (ACS)  study  for  the 
evaluation  of  PM-related  premature 


mortality  was  reasonable,  although  it 
noted  the  publication  of  new  cohort 
studies  that  should  be  evaluated  by  the 
Agency.  Several  of  the  NAS 
recommendations  addressed  the  issue  of 
uncertainty  and  how  the  Agency  can 
better  analyze  and  communicate  the 
uncertainties  associated  with  its  benefits 
assessments.  In  particular,  the 
Committee  expressed  concern  about  the 
Agency's  reliance  on  a  single  value  from 
its  analysis  and  suggested  that  EPA 
develop  a  probabilistic  approach  for 
analyzing  the  health  benefits  of 
proposed  regulatory  actions.  The 
Agency  agrees  with  this  suggestion  and 
is  working  to  develop  such  an  approach 
for  use  in  future  rulemakings. 

In  the  RIA  for  the  proposed  rule,  the 
Agency  has  used  an  interim  approach 
that  shows  the  impact  of  several 
important  alternative  assumptions  about 
the  estimation  and  valuation  of 
reductions  in  premature  mortality  and 
chronic  bronchitis.  This  approach, 
which  was  developed  in  the  context  of 
the  Agency's  Clear  Skies  analysis, 
provides  an  alternative  estimate  of 
health  benefits  using  the  time  series 
studies  in  place  of  cohort  studies,  as 
well  as  alternative  valuation  methods 
for  mortality  and  chronic  bronchitis  risk 
reductions. 

For  today's  action,  we  conducted  an 
air  quality  assessment  to  determine  the 
change  in  concentrations  of  PM  that 
results  from  reductions  of  NO\  and 
direct  emissions  of  PM  at  all  sources  of 
RICE.  Because  we  are  unable  to  identify 
the  location  of  all  affected  existing  and 
new  sources  of  RICE,  our  analysis  is 
conducted  in  two  phases.  In  the  first 
phase,  we  conduct  air  quality  analysis 
assuming  a  50  percent  reduction  of 
1996-levels  of  NO\  emissions  and  a  100 
percent  reduction  of  PMm  emissions  for 
all  RICE  sources  throughout  the  country. 
The  results  of  this  analysis  serve  as  a 
reasonable  approximation  of  air  quality 
changes  to  transfer  to  the  proposed 
rule's  emissions  reductions  at  affected 
sources.  The  results  of  the  air  quality 
assessment  served  as  input  to  a  model 
that  estimates  the  benefits  related  to  the 
health  effects  listed  above.  In  the  second 
phase  of  our  analysis,  the  value  of  the 
benefits  per  ton  of  NOx  and  PM  reduced 
[e.g..  $  benefit/ton  reduced)  associated 
with  the  air  quality  scenarios  are  then 
applied  to  the  tons  of  NOx  and  PM 
emissions  expected  to  be  reduced  by  the 
proposed  rule  We  also  used  the  benefit 
transfer  method  to  value  improvements 
in  ozone  based  on  the  transfer  of  benefit 
values  from  an  analysis  of  the  1998  NOy 
SIP  call.  In  addition,  although  the 
benefits  of  the  welfare  effects  of  NOx  are 
monetized  in  other  Agency  analyses,  we 
chose  not  to  do  an  analysis  of  the 


improvements  in  U'  n  n'  <  !!•  <  t-  tnat 
will  result  from  the  proposed  rule. 
Alternatively,  we  could  transfer  the 
estimates  of  welfare  benefits  from  these 
other  studies  to  this  analysis,  but  chose 
not  to  do  so  because  these  studies  with 
estimated  welfare  benefits  differ  in  the 
source  and  location  of  emissions  and 
associated  impacted  populations. 

Every  benefit-cost  analysis  examining 
the  potential  effects  of  a  change  in 
environmental  protection  requirements 
is  limited  to  some  extent  by  data  gaps, 
limitations  in  model  capabilities  (such 
as  geographic  coverage),  and 
uncertainties  in  the  underlying 
scientific  and  economic  studies  used  to 
configure  the  benefit  and  cost  models. 
Deficiencies  in  the  scientific  literature 
often  result  in  the  inability  to  estimate 
changes  in  health  and  environmental 
effects,  such  as  potential  increases  in 
premature  mortality  associated  with 
increased  exposure  to  carbon  monoxide. 
Deficiencies  in  the  economics  literature 
often  result  in  the  inability  to  assign 
economic  values  even  to  those  health 
and  environmental  outcomes  which  can 
be  quantified.  While  these  general 
uncertainties  in  the  underlying 
scientific  and  economics  literatures  are 
discussed  in  detail  in  the  RIA  and  its 
supporting  documents  and  references, 
the  key  uncertainties  which  have  a 
bearing  on  the  results  of  the  benefit-cost 
analysis  of  today's  action  are  the 
following: 

(1)  The  exclusion  of  potentially 
significant  benefit  categories  (e.g.. 
health  and  ecological  benefits  of 
reduction  in  hazardous  air  pollutants 
emissions); 

(2)  Errors  in  measurement  and 
projection  for  variables  such  as 
population  growth; 

[3]  Uncertainties  in  the  estimation  of 
future  vear  emissions  inventories  and 
air  Quality; 

(4j  Uncertainties  associated  with  the 
extrapolation  of  air  quality  monitoring 
data  to  some  unmonitored  areas 
required  to  better  capture  the  effects  of 
the  standards  on  the  affected 
population; 

(5}  Variability  in  the  estimated 
relationships  of  health  and  welfare 
effects  to  changes  in  pollutant 
concentrations;  and 

(6)  Uncertainties  associated  with  the 
benefit  transfer  approach. 

Despite  these  uncertainties,  we 
believe  the  benefit-cost  analysis 
provides  a  reasonable  indication  of  the 
expected  economic  benefits  of  the  RICE 
NESHAP  under  two  different  sets  of 
assumptions. 

We  nave  used  two  approaches  (Base 
and  Alternative  Estimates)  to  provide 
benefits  in  health  effects  and  in 
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monetary  terms.  They  differ  in  the 
method  used  to  estimate  and  value 
reduced  incidences  of  mortality  and 
chronic  bronchitis,  which  is  explained 
in  detail  in  the  RIA.  While  there  is  a 
substantial  difference  in  the  specific 
estimates,  both  approaches  show  that 
the  RICE  MACT  may  provide  benefits  to 
public  health,  whether  expressed  as 
health  improvements  or  as  economic 
benefits.  These  include  prolonging  lives, 
reducing  cases  of  chronic  bronchitis  and 
hospital  admissions,  and  reducing 
thousands  of  cases  in  other  indicators  of 
adverse  health  effects,  such  as  work  loss 
days,  restricted  activity  days,  and  days 
with  asthma  attacks.  In  addition,  there 
are  a  number  of  health  and 
environmental  effects  which  we  were 
unable  to  quantify  or  monetize.  These 
effects,  denoted  by  "B"  are  additive  to 
both  the  Base  and  Alternative  estimates 
of  benefits.  Results  also  reflect  the  use 
of  two  different  discount  rates  for  the 
valuation  of  reduced  incidences  of 
mortality;  a  3  percent  rate  which  is 
recommended  by  EPA's  Guidelines  for 
Preparing  Economic  Analyses  (U.S. 
EPA,  2000a),  and  7  percent  which  is 
recommended  by  OMB  Circular  A-94 
(OMB,  1992). 

More  specifically,  the  Base  Estimate 
of  benefits  reflects  the  use  of  peer- 
reviewed  methodologies  developed  for 
earlier  risk  and  benefit-cost  assessments 
related  to  the  Clean  Air  Act.  such  as  the 
regulatory  assessments  of  the  Heavy 
Duty  Diesel  and  Tier  II  rules  and  the 
section  812  Report  to  Congress.  The 
Alternative  Estimate  explores  important 
aspects  of  the  key  elements  underlying 
estimates  of  the  benefits  of  reducing 
NOx  emissions,  specifically  focusing  on 
estimation  and  valuation  of  mortality 
risk  reduction  and  valuation  of  chronic 
bronchitis.  The  Alternative  Estimate  of 
mortality  reduction  relies  on  recent 
scientific  studies  finding  an  association 
between  increased  mortality  and  short- 
term  exposure  to  particulate  matter  over 
days  to  weeks,  while  the  Base  Estimate 
relies  on  a  recent  reanalysis  of  earlier 


studies  that  associate  long-term 
exposure  to  fine  particles  with  increased 
mortality.  The  Alternative  Estimate 
differs  in  the  following  ways:  It 
explicitly  omits  any  impact  of  long-term 
exposure  on  premature  mortality,  it  uses 
different  data  on  valuation  and  makes 
adjustments  relating  to  the  health  status 
and  potential  longevity  of  the 
populations  most  likely  affected  by  PM, 
it  also  uses  a  cost-of-illness  method  to 
value  reductions  in  cases  of  chronic 
bronchitis  while  the  Base  Estimate  is 
based  on  individual's  willingness  to  pay 
(WTP)  to  avoid  a  case  of  chronic 
bronchitis.  In  addition,  one  key  area  of 
uncertainty  is  the  value  of  a  statistical 
life  (VSL)  for  risk  reductions  in 
mortality,  which  is  also  the  categor>'  of 
benefits  that  accounts  for  a  large  portion 
of  the  total  benefit  estimate.  The 
adoption  of  a  value  for  the  projected 
reduction  in  the  risk  of  premature 
mortality  is  the  subject  of  continuing 
discussion  within  the  economic  and 
public  policy  analysis  community. 
There  is  general  agreement  that  the 
value  to  an  individual  of  a  reduction  in 
mortality  risk  can  vary  based  on  several 
factors,  including  the  age  of  the 
individual,  the  type  of  risk,  the  level  of 
control  the  individual  has  over  the  risk, 
the  individual's  attitude  toward  risk, 
and  the  health  status  of  the  individual. 

The  Environmental  Economics 
Advisory  Committee  (EEAC)  of  the  EPA 
Science  Advisory  Board  (SAB)  recently 
issued  an  advisory  report  which  states 
that  "the  theoretically  appropriate 
method  is  to  calculate  \VTP  for 
individuals  whose  ages  correspond  to 
those  of  the  affected  population,  and 
that  it  is  preferable  to  base  these 
calculations  on  empirical  estimates  of 
WTP  by  age  "  (EPA-SAB-EEAC-00- 
013).  In  developing  our  Base  Estimate  of 
the  benefits  of  premature  mortality 
reductions,  we  have  appropriately 
discounted  over  the  lag  period  between 
exposure  and  premature  mortality. 
However,  the  empirical  basis  for 
adjusting  the  current  S6  million  VSL  for 


other  factors  does  not  yet  justify 
including  these  in  our  Base  Estimate.  A 
discussion  of  these  factors  is  contained 
in  the  RIA  and  supporting  documents. 
The  EPA  recognizes  the  need  for 
additional  research  by  the  scientific 
community  to  develop  additional 
empirical  support  for  adjustments  to 
VSL  for  the  factors  mentioned  above. 
Furthermore.  EPA  prefers  not  to  draw 
distinctions  in  the  monetary'  value 
assigned  to  the  lives  saved  even  if  they 
differ  in  age.  health  status, 
socioeconomic  status,  gender  or  other 
characteristic  of  the  adult  population. 
However,  adjustments  to  VSL  for  age 
and  life  expectancy  are  explored  in  the 
Alternative  Estimate. 

Given  its  basis  in  methods  approved 
by  the  SAB,  we  employed  the  approach 
used  for  the  benefit  analysis  of  the 
Heavy  Duty  Engine/Diesel  Fuel 
standards  conducted  in  2000  to  the 
RICE  NESHAP  discussed  in  this 
preamble.  A  full  discussion  of 
considerations  made  in  our  presentation 
of  benefits  is  summarized  in  the 
preamble  of  the  Final  Heavy  Duty 
Engine/Diesel  Fuel  standards  issued  in 
December  2000.  and  in  all  supporting 
documentation  and  analyses  of  the 
Heavy  Duty  Diesel  Program,  and  in  the 
RIA  for  the  proposed  rule 

In  addition  to  the  presentation  of 
quantified  health  benefits,  our  estimate 
also  includes  a  "B"  to  represent  those 
additional  health  and  environmental 
benefits  which  could  not  be  expressed 
in  quantitative  incidence  and/or 
economic  value  terms.  A  full 
appreciation  of  the  overall  economic 
consequences  of  the  RICE  NESHAP 
requires  consideration  of  all  benefits 
and  costs  expected  to  result  from  the 
new  standards,  not  just  those  benefits 
and  costs  which  could  be  expressed 
here  in  dollar  terms.  A  full  listing  of  the 
benefit  categories  that  could  not  be 
quantified  or  monetized  in  our  estimate 
are  provided  in  Table  3  of  this 
preamble. 
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Table  3.— Unquantified  Benefit  Categories  from  RICE  Emissions  Reductions 


Health  Categories 


Welfare  Categories 


Unquantified  benefit  cateoories 
associated  witti  HAP 


Unquantified  benefit  categones 
associated  with  ozone 


Unquantified  benefit  categories 
associated  with  PM 


■+- 


Carcinogenicity  mortality 
Genotoxicity  mortality 
Non-Cancer  lethality 
Pulmonary  (unction  decrement 
Dermal  irritation 
Eye  irritation 
Neurotoxicity 
Immunotoxicity 

Pulmonary  (unction  decrerrwnt 
Liver  damage 
Gastrointestinal  toxicity 
Kidney  damage 
Cardiovascular  impairment 
Hematopoietic  (Blood  disorders) 
Reproductive/Developmental    tox- 
icity 
Corrosion/ deterioration 
Unpleasant  odors 
Transportation  satety  concerns 
Yield  reductKKis/Foliar  injury 
Biomass  decrease 
Species  richness  decline. 
Species  diversity  decline. 
Community  size  decrease 
Organism  litespan  decrease 
Trophic  web  shortening 


Airway  responsiveness 

Pulmonary  mdammation 

Increased  susceptibility  to  res- 
piratory inteclion 

Acute  inflammation  and  res- 
piratory cell  damage 

Chronic  respiratory  damage/Pre- 
mature aging  of  lungs 

Emergency  room  visits  (or  asth- 
ma. 


Ecosystem  and  vegetation  effects 
in  Class  I  areas  (e  g  national 
parKs) 

Damage  to  urban  ornamentals 
(eg,  grass,  ftowers,  shrubs, 
and  trees  in  urban  areas) 

Commercial  field  crops 

Fruit  and  vegetable  crops 

Reduced  yields  of  tree  seedlings, 
commercial  and  non-commer- 
cial forests 

Damage  to  ecosystems 

Matenals  damage 


Changes  in  pulmonary  function. 

Morphological  changes 

Altered  host  detense  mecha- 
nisms 

Cancer 

Other  chronic  respiratory  disease 

Emergency  room  visits  (or  asth- 
ma 

Lower  and  upper  respiratory 
symptoms 

Acute  bronchitis 

Shortness  of  breath 


Matenals  damage 

Damage  to  ecosystems  (eg.,  acid 

sulfate  deposition) 
Nitrates  in  dnnking  water. 


Our  Base  Estimate  of  benefits  totals 
approximately  $280  million  when  using 
a  3  percent  interest  rate  (or 
approximately  $265  million  when  using 
a  7  percent  interest  rate).  The 
Alternative  Estimate  totals 
approximately  $40  million  when  using 
a  3  percent  interest  rate  (or 
approximately  $45  million  when  using 
a  7  percent  interest  rate). 

Benefit-cost  comparison  (or  net 
benefits)  is  another  tool  used  to  evaluate 
the  reallocation  of  society's  resources 
needed  to  address  the  pollution 
externality  created  by  the  operation  of 
RICE  units.  The  additional  costs  of 
internalizing  the  pollution  produced  at 
major  sources  of  emissions  from  RICE 
units  is  compared  to  the  improvement 
in  society's  well-being  from  a  cleaner 
and  healthier  environment.  Caimparing 
benefits  of  the  proposed  rule  to  the  costs 
imposed  by  alternative  ways  to  control 
emissions  optimally  identifies  a  strategy 
that  results  in  the  highest  net  benefit  to 
societv  In  the  case  of  the  proposed  RICE 
NESHAP,  we  are  proposing  only  one 
option,  the  minimal  level  of  control 
mandated  bv  the  Clean  Air  Act.  or  the 
MAC:T  fioor 

Table  4  of  this  preamble  presents  a 
summary  of  the  costs,  emission 
reductions,  and  quantifiable  benefits  by 


engine  type.  Table  5  of  this  preamble 
presents  a  summary  of  net  benefits. 
Based  on  estimated  compliance  costs 
associated  with  the  proposed  rule  and 
the  predicted  change  in  prices  and 
production  in  the  affected  industries, 
the  estimated  social  costs  of  the 
proposed  rule  are  $254  million  (1998$) 
as  are  discussed  previously  in  this 
preamble. 

Unfortunately,  the  air  benefits 
characterized  in  this  analysis  are  limited 
by  the  data  available  on  tbe  numerous 
health  and  welfare  categories  for  the 
affected  pollutants  and  by  the  lack  of 
approved  methods  for  quantifying 
effects. 

Using  the  Base  Estimate  of  benefits, 
the  portion  of  total  benefits  associated 
with  N()\  and  PM  reductions  exceed  the 
estimated  total  costs  of  the  proposed 
rule  by  $25  million  -i-  B  when  using  a 
3  percent  discount  rate  (or 
approximately  $10  million  +  B  when 
using  a  7  percent  discount  rate). 
However,  using  the  more  conservative 
Alternative  Estimate  of  benefits,  net 
benefits  are  negative.  Under  the 
Alternative  Estimate,  net  benefits  total 
-  $215  million  ■*■  B  under  a  3  percent 
discount  rate  (or  approximately  -$210 
million  -»•  B  when  using  a  7  percent 
discount  rate).  Approximately  90 


percent  of  the  total  benefits  ($255 
million  under  the  Base  Estimate,  and 
$35  million  under  the  Alternative 
Estimate)  are  associated  with  NOx 
reductions  from  the  4SRB  subcategory 
for  new  and  existing  engines. 
Approximately  10  percent  of  the  total 
benefits  ($25  million  under  the  Base 
Estimate,  and  $5  million  under  the 
Alternative  Estimate)  are  associated 
with  the  PM  reductions  from  the 
compression  ignition  engine 
subcategory  at  new  sources. 

In  both  cases,  net  benefits  would  be 
greater  if  all  the  benefits  of  the  HAP  and 
other  pollutant  reductions  could  be 
quantified.  Notable  omissions  to  the  net 
benefits  include  all  benefits  of  HAP  and 
CO  reductions,  including  reduced 
cancer  incidences,  toxic  morbidity 
effects,  and  cardiovascular  and  CNS 
effects.  It  is  also  important  to  note  that 
not  all  benefits  of  NOx  reductions  have 
been  monetized.  Categories  which  have 
contributed  significantly  to  monetized 
benefits  in  past  analyses  (see  the  RIA  for 
the  Heavy  Duty  Engine/Diesel 
standards)  include  commercial 
agriculture  and  forestry,  recreational 
and  residential  visibility  improvements, 
and  estuarine  improvements. 
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Table  4.— Sumiviary  of  Costs,  Emission  Reductions,  and  Quantifiable  Benefits  by  Engine  Type 


Type  of  engine 


Total  annualized 
cost  (million  S/yr 
in  the  5th  year 
after  promulga- 
tion) 


Emission  reductions  *  (tons/yr  in  the  5th 
year  after  promulgation) 


Quantifiable  annual  mone- 
tized benefits  ^^  (million  S/yr 
in  the  2005) 


HAP 


CO 


NOx 


PM 


Base  estimate 


Alternative 
estimate 


2SLB-New  

4SLB-New  

4SRB-Existing 

4SRB-New  

Cl-New 

Total  


3 
66 
38 

48 

99 
254 


250 

4,035 

230 

215 


2,025 
36.240 
98.040 

91.820 


305  6  320 

5.035         234.445 


0 

0 
69.900 

98,000 

0 
167,900 


3.700 
3.700 


B, 

B. 

S105  +  B. 
S100  +  B^ 
$150  1-B., 
$140-i-B,„ 
S25  +  B  I . 
S280-^  B 
S265  -t-  B 


B- 

B. 

S15  -»•  B- 
S15  -^  B. 
S20  f  B  n 

$25  t-  Bi; 

S5  +  B,. 
S40  -^  B 
S45-^B 


*For  the  calculation  of  PM-related  benefits,  total  NOx  reductions  are  multiplied  by  the  appropnate  benefit  per  ton  value  presented  in  Table  8-7 
of  the  RIA  For  the  calculation  of  ozone-related  benefits.  NOx  reductions  are  multiplied  by  ^  ip  to  account  for  ozone  season  months  and  0.74  to 
account  for  Eastern  States  in  the  ozone  analysis  The  resulting  ozone-related  NOx  reductions  are  multiplied  by  S28  per  ton  Ozone-related  bene- 
fits are  summed  together  with  PM-related  benefits  to  denve  total  benefits  of  NOx  reductions  All  bienefits  values  are  rounded  to  the  nearest  S5 
million 

8  Benefits  of  HAP  and  CO  emissions  reductions  are  not  quantified  m  this  analysis  and.  therefore,  are  not  presented  in  this  table.  The  quantifi- 
able benefits  are  from  emissions  reductions  of  NOx  and  PM  only.  For  notational  purposes  unquantified  benefits  are  indicated  with  a  'B '  to  rep- 
resent monetary  tjenefits  A  detailed  listing  of  unquantified  NOx.  PM.  and  HAP  related  health  effects  is  provided  in  Table  8-13  of  the  RIA 

'^  Results  reflect  the  use  of  two  different  discount  rates:  a  3  percent  rate  which  is  recommended  by  EPA  s  Guidelines  for  Prepanng  Economic 
Analyses  (U.S.  EPA,  2000a).  and  7  percent  which  is  recommended  by  0MB  Circular  A-94  (OMB   1992) 

Table  5.— Annual  ne;  Benefits  of  the  RiCE  NEShAP  in  2005 


Million  1998$' 


Social  Costs"  

Social  Benefits"  '"  ": 

HAP-related  tjenefits 

CO-relaled  bienefits 

Ozone-  and  PM-related  welfare  benefits 
Ozone-  and  PM-related  health  benefits: 
Base  Estimate 

— Using  3%  Discount  Rate  

— Using  7°o  Discount  Rate  

Alternative  Estimate 

— Using  3°b  Discount  Rate  

— Using  7°o  Discount  Rate  

Net  Benefits  (Benefits— Costs)  <    ^i 
Base  Estimate 

— Using  3%  Discount  Rate  

— Using  7°b  Discount  Rate  

Alternative  Estimate 

— Using  3°o  Discount  Rate  

— Using  7%  Discount  Rate  


S255 

Not  monetized 
Not  monetized 
Not  monetized 


$280 -I-  B 
S265  -^  B 

$40-1-  B 
$45-1-  B 


$25 -I- B 

$10  1-  B 

— S215-I-  B 
— S210  +  B 


^All  costs  and  tjenefits  are  rounded  to  the  nearest  $5  million.  Thus,  figures  presented  in  this  chapter  may  not  exactly  equal  tienefit  and  cost 
numbers  presented  in  earlier  sections  of  the  chapter 

'•Note  that  costs  are  the  total  costs  of  reducing  all  pollutants,  including  HAP  and  CO.  as  well  as  NOv  and  PM  ,,,  Benefits  in  this  table  are  as- 
sociated only  with  PM  and  NO.  reductions 

'  Not  all  possible  tjenefits  or  disbenefits  are  quantified  and  monetized  in  this  analysis  Potential  benefit  categones  that  have  not  been  quan- 
tified and  monetized  are  listed  in  Table  8-13  B  is  the  sum  of  all  unquantified  benefits  and  dist)enetits 

"Monetized  benefits  are  presented  using  two  different  discount  rates  Results  calculated  using  3  percent  discount  rate  are  recommended  by 
EPA's  Guidelines  for  Prepanng  Economic  Analyses  (US  EPA.  2000a).  Results  calculated  using  7  percent  discount  rate  are  recommended  by 
OMB  Circular  A-94  (OMB,  1992) 


B.  Executive  Order  13132.  Federalism 

Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  requires  us  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications'"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 


effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

The  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government,  as  specified  in 
Executive  Order  13132. 

We  are  required  bv  section  112  of  the 
CAA,  42  U.S.C.  7412.  to  establish  the 
standards  in  the  proposed  rule.  The 
proposed  rule  primarily  affects  private 
industry'  and  does  not  impose 
significant  economic  costs  on  State  or 
local  governments.  The  proposed  rule 
does  not  include  an  express  provision 
preempting  State  or  local  regulations. 
Thus,  the  requirements  of  section  6  of 
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the  Executive  Uider  do  nut  apply  tu  tin; 
proposed  rule. 

Although  section  6  of  Executive  Order 
13132  does  not  apply  to  the  proposed 
rule,  we  consulted  with  representatives 
of  State  and  UK:al  governments  to  enable 
them  to  provide  meaningful  and  timely 
input  into  the  development  of  the 
proposed  rule.  This  consultation  took 
place  during  the  KX^R  FACA  committee 
meetings  where  members  representing 
State  and  local  governments 
participated  in  developing 
recommendations  for  EPA's 
combustion-related  rulemakings, 
including  the  proposed  rule.  The 
concerns  rai.sed  by  representatives  of 
Stale  and  local  governments  were 
considered  during  the  development  of 
the  proposed  rule. 

In  the  spirit  of  Executive  Order  13132. 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  we 
specifically  solicit  comment  on  the 
proposed  rule  from  Slate  and  local 
officials. 

C.  Executive  Order  13175.  Consultatinn 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175  (65  PR  67249. 
November  6.  2000).  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timelv  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

The  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  t)n  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175 
No  known  stationary  RICE  are  located 
within  the  jurisdiction  of  any  tribal 
government.  Thus,  Executive  Order 
13175  does  not  apply  to  the  proposed 
rule. 

D.  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885. 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 


LJraer  IJHbO.  aim  uj  cunn'riib  an 
environmental  health  or  safety  risk  that 
we  have  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  proposed 
rule  on  children,  and  explain  why  the 
proposed  rule  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered. 

The  Agency  does  not  have  reason  to 
believe  the  environmental  health  or 
safety  risks  associated  with  the 
emissions  addressed  by  the  proposed 
rule  present  a  disproportionate  risk  to 
children.  The  public  is  invited  to  submit 
or  identify  peer-reviewed  studies  and 
data,  of  which  the  Agency  may  not  be 
aware,  that  assess  the  results  of  early  life 
exposure  to  the  pollutants  addressed  by 
the  proposed  rule  and  suggest  a 
disproportionate  impact. 

E.  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

Executive  Order  13211.  (66  FR  28355, 
May  22.  2001).  requires  EPA  to  prepare 
and  submit  to  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  a  Statement  of  Energy  Effects  for 
certain  actions  identified  as  significant 
energy  actions.  Section  4(b)  of  Executive 
Order  13211  defines  significant  energy 
actions  as  any  action  by  an  agency 
(normally  published  in  the  Federal 
Register)  that  promulgates  or  is 
expected  to  lead  to  the  promulgation  of 
a  final  rule  or  regulation,  including 
notices  of  inquiry,  advance  notices  of 
proposed  rulemaking,  and  notices  of 
proposed  rulemaking:  (l)(i)  that  is  a 
significant  regulatory  action  under 
Executive  Order  12866  or  any  successor 
order,  and  (ii)  is  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy;  or  (2)  that 
is  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 

While  the  proposed  rule  is  a 
significant  regulatory  action  under 
Executive  Order  12866.  EPA  has 
determined  that  the  proposed  rule  is  not 
a  significant  energy  action  because  it  is 
not  likely  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy  based  on  the  Statement  of 
Energy  Effects  for  this  action  provided 
below. 

The  RIA  estimates  changes  in  prices 
and  production  levels  for  all  energy 
markets  (i.e.,  petroleum,  natural  gas, 
electricity,  and  coal).  We  also  estimate 
how  changes  in  the  energy  markets  will 
impact  other  users  of  energy,  such  as 


iMdnufacturing  markets  and  residential, 
industrial  and  commercial  consumers  of 
energy.  The  results  of  the  economic 
impact  analysis  for  the  proposed  rule 
are  shown  for  2005,  for  that  is  the  year 
in  which  full  implementation  of  the  rule 
is  expected  to  occur  These  results  show 
that  there  will  be  minimal  changes  in 
price,  if  any.  for  most  energy  products 
affected  by  implementation  of  the 
proposed  rule.  Only  a  slight  price 
increase  (about  0  001  percent  to  0.02 
percent)  may  occur  in  three  of  the 
energy  sectors:  petroleum,  electricity, 
and  coal  products  nationwide,  and 
approximately  a  one-tenth  of  one 
percent  [i.e..  0.10  percent)  change  in 
natural  gas  prices.  The  change  in  energy 
costs  associated  with  the  proposed  rule, 
however,  represents  only  0.03  percent  of 
expected  annual  energy  expenditures  by 
residential  consumers  in  2005,  a  0.008 
percent  change  for  transportation 
consumers  of  energy,  and  about  0.03 
percent  of  energy  expenditures  in  the 
commercial  sector.  In  addition,  no 
discernable  impact  on  exports  or 
imports  of  energy  products  is  expected. 
Therefore,  the  impacts  on  energy 
markets  and  users  will  be  relatively 
small  nationwide  as  a  result  of 
implementation  of  the  proposed 
reciprocating  internal  combustion 
engines  NESHAP. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  stjction  202  of  the  UMRA, 
we  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  us  to  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  proposed  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  we  establish 


Federal  Register  '  Vol,  B7,  N'o    244 'Thursday,  Dpcpmbpr 


:nn2/ Proposed  Rules 


'85' 


any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  we  must  develop  a  small 
government  agency  plan  under  section 
203  of  the  UMRA.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

We  have  determined  that  the 
proposed  rule  contains  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  1  year. 
Accordingly,  we  have  prepared  a 
written  statement  under  section  202  of 
the  UMRA  which  is  summarized  below. 
The  written  statement  is  in  the  docket. 

1.  Statutory  Authority 

As  discussed  previously  in  this 
preamble,  the  statutory  authority  for  the 
proposed  rulemaking  is  section  112  of 
the  CAA.  Section  112(b)  lists  the  189 
chemicals,  compounds,  or  groups  of 
chemicals  deemed  by  Congress  to  be 
HAP.  These  toxic  air  pollutants  are  to  be 
regulated  by  NESHAP. 

Section  112(d)  of  the  CAA  directs  us 
to  develop  NESHAP  based  on  MACT 
which  require  existing  and  new  major 
sources  to  control  emissions  of  HAP. 
These  NESHAP  apply  to  all  stationary 
RICE  located  at  major  sources  of  HAP 
emissions,  however,  only  certain 
existing  and  new  or  reconstructed 
stationary  RICE  have  substantive 
regulatory  requirements. 

In  compliance  with  section  205(a).  we 
identified  and  considered  a  reasonable 
number  of  regulatory  alternatives.  The 
regulatory  alternative  upon  which  the 
proposed  rule  is  based  represents  the 
MACT  floor  for  stationary  RICE  and.  as 
a  result,  it  is  the  least  costly  and  least 
burdensome  alternative. 

2.  Social  Costs  and  Benefits 

The  RIA  prepared  for  the  proposed 
rule,  including  the  Agency's  assessment 
of  costs  and  benefits,  is  detailed  in  the 
"Regulatory  Impact  Analysis  for  the 
Proposed  RICE  NESHAP"  in  the  docket. 
Based  on  estimated  compliance  costs  on 
all  sources  associated  with  the  proposed 
rule  and  the  predicted  change  in  prices 
and  production  in  the  affected 
industries,  the  estimated  social  costs  of 
the  proposed  rule  are  $254  million 
(1998$). 


It  is  estimated  that  5  years  after 
implementation  of  the  proposed  rule, 
HAP  will  be  reduced  by  5,000  tons  per 
year  due  tu  reductions  in  formaldehyde, 
acetaldehyde,  acrolein,  methanol  and 
other  HAP  from  existing  and  new- 
stationary  RICE.  Formaldehyde  and 
acetaldehyde  have  been  classified  as 
"probable  human  carcinogens." 
Acrolein,  methanol  and  the  other  HAP 
are  not  considered  carcinogenic,  but 
produce  several  other  toxic  effects.  The 
proposed  rule  will  also  achieve 
reductions  in  234.400  tons  of  CO, 
approximately  167,900  tons  of  NOx  per 
year,  and  approximately  3,700  tons  of 
PM  per  year.  Exposure  to  CO  can  effect 
the  cardiovascular  system  and  the 
central  nervous  system.  Emissions  of 
NOx  can  transform  into  PM,  which  can 
result  in  fatalities  and  many  respiratory 
problems  (such  as  asthma  or  bronchitis): 
and  N()\  can  also  transform  into  ozone 
causing  several  respiratory  problems  to 
affected  populations. 

At  the  present  time,  the  Agency 
cannot  provide  a  monetary  estimate  for 
the  benefits  associated  with  the 
reductions  in  HAP  and  CO.  For  NOx 
and  PM,  we  estimated  the  benefits 
associated  with  health  effects  of  PM  but 
were  unable  to  quantify  all  categories  of 
benefits  of  NOx  (particulculy  those 
associated  with  ecosystem  and 
environmental  effects).  Unquantified 
benefits  are  noted  with  "B"  in  the 
estimates  presented  below.  Total 
monetized  benefits  are  approximately 
$280  million  +  B  (1998$)  under  our  Base 
Estimate  when  using  a  3  percent 
discount  rate  (or  approximately  $265 
million  +  B  when  using  a  7  percent 
discount  rate).  Under  the  Alternative 
Estimate,  total  benefits  are 
approximately  S40  million  -»-  B  when 
using  a  3  percent  discount  rate  (or 
approximately  $45  million  -♦-  B  when 
using  a  7  percent  discount  rate).  The 
approach  to  value  bpi.efits  is  discussed 
in  more  detail  m  'lus  preamble  under 
the  Executive  '  ;rder  12866.  These 
monetized  benefits  should  be 
considered  along  with  the  many 
categories  uf  benefits  that  we  are  unable 
to  place  a  dollar  value  on  to  consider 
the  total  benefits  of  the  proposed  rule. 

3.  Future  and  Disproportionate  Costs 

The  UMRA  requires  that  we  estimate, 
where  accurate  estimation  is  reasonably 
feasible,  future  compliance  costs 
imposed  by  the  proposed  rule  and  any 
disproportionate  budgetary  effects.  Our 
estimates  of  the  future  compliance  costs 
of  the  proposed  rule  are  discussed 
previously  in  this  preamble. 

We  do  not  believe  that  there  will  be 
any  disproportionate  budgetary  effects 
of  the  proposed  rule  on  any  particular 


areas  of  the  country,  State  or  local 
governments,  types  of  communities 
[e.g.,  urban,  rural),  or  particular  industry 
segments. 

4.  Effects  on  the  National  Economy 

The  UMRA  requires  that  we  estimate 
the  effect  of  the  proposed  rule  on  the 
national  economy  To  the  extent 
feasible,  we  must  estimate  the  effect  on 
productivity,  economic  growth,  full 
employment,  creation  of  productive 
jobs,  and  international  competitiveness 
of  the  U.S.  goods  and  services  if  we 
determine  that  accurate  estimates  are 
reasonably  feasible  and  that  such  effect 
is  relevant  and  material. 

The  nationwide  economic  impact  of 
the  proposed  rule  is  presented  in  the 
"Regulatory  Impact  Analysis  for  RICE 
NESHAP"  in  the  docket.  This  analysis 
provides  estimates  of  the  effect  of  the 
proposed  rule  on  most  of  the  categories 
mentioned  above.  The  results  of  the 
economic  impact  analysis  are 
summarized  previously  in  this 
preamble. 

5.  Consultation  With  Government 
Officials 

The  UMRA  requires  that  we  describe 
the  extent  of  our  prior  consultation  with 
affected  State,  local,  and  tribal  officials, 
summarize  the  officials'  comments  or 
concerns,  and  summarize  our  response 
to  those  comments  or  concerns.  In 
addition,  section  203  of  UMRA  requires 
that  we  develop  a  plan  for  informing 
and  advising  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  a  proposal.  Although  the 
proposed  rule  does  not  affect  any  State, 
local,  or  tribal  governments,  we  have 
consulted  with  State  and  local  air 
pollution  control  officials.  We  also  have 
held  meetings  on  the  proposed  rule  with 
many  of  the  stakeholders  from 
numerous  individual  companies, 
environmental  groups,  consultants  and 
vendors,  labor  unions,  and  other 
interested  parties.  We  have  added 
materials  to  the  docket  to  document 
these  meetings. 

In  addition,  we  have  determined  that 
the  proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 
Therefore,  today's  proposed  rule  is  not 
subject  to  the  requirements  of  section 
203  of  the  UMRA. 

G.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1966  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
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or  any  other  statute  unless  the  agenq*' 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today "s  proposed  rule  on  small 
entities,  "small  entity"  is  defined  as:  (1) 
A  small  business  whose  parent 
company  has  ftiwer  than  500  employees 
(for  most  affected  industries):  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  or  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000:  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  It  should  be  noted 
that  the  proposed  rule  covers  more  than 
25  different  industries.  For  each 
industry,  we  applied  the  definition  of  a 
small  business  provided  by  the  Small 
Business  Administration  at  13  ("FR  part 
121,  and  classified  by  the  NAICS.  The 
Small  Business  Administration  (SBA) 
defines  small  busines.ses  in  most 
industries  affected  by  the  proposed  rule 
as  those  with  fewer  than  500  employees. 
However.  SBA  has  defined  "small 
business"  differently  for  a  limited 
number  of  industries,  either  through 
reference  to  another  employment  cap  or 
through  the  substitution  of  total  yearly 
revenues  in  place  of  an  employment 
limit.  For  more  information  on  the  size 
standards  for  particular  industries, 
please  refer  to  the  regulatory  impact 
analysis  in  the  docket. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  support  of  this  certification, 
EPA  examined  the  percentage  of  annual 
revenues  that  compliance  costs  may 
consume  if  small  entities  must  absorb 
all  of  the  compliance  costs  associated 
with  the  proposed  rule.  Since  many 
firms  will  be  able  to  pass  along  some  or 
all  compliance  costs  to  customers, 
actual  impacts  will  frequently  be  lower 
than  those  analyzed  here. 

As  is  mentioned  in  previous  sections 
of  this  preamble,  the  proposed  rule  will 
set  standards  for  only  a  limited  set  of 
existing  units,  specifically  4SRB  units. 
For  all  other  types  of  engines,  the 
proposed  rule  would  impose 
requirements  only  on  new  engines.  The 
EPA  identified  a  total  of  26.832  engines 
located  at  commercial,  industrial,  and 
government  facilities.  From  this  initial 
population  of  26,832  engines,  10.118 
engines  were  excluded  because  the 


j)ii)j)iiM'd  regulation  will  not  cover 
engines  smaller  than  500  iiorsepower  or 
engines  used  to  supply  emergency/ 
backup  power.  Of  the  16.714  units 
remaining.  2.645  units  had  sufficient 
information  to  assign  to  model  unit 
numbers  developed  during  the  cost 
analysis.  These  2.645  units  were  linked 
to  834  existing  facilities,  owned  by  153 
parent  companies.  A  total  of  47 
companies  were  identified  as  small 
entities,  and  only  13  of  them  own  4SRB 
engines.  These  small  entities  own  a  total 
of  39  4SRB  units  at  21  facilities.  Further, 
assuming  only  40  percent  of  the  all  RICE 
sources  are  located  at  major  sources 
and,  thus,  affected  by  the  regulation, 
about  16  of  the  39  4SRB  units  identified 
at  facilities  owned  by  small  businesses 
would  be  located  at  major  sources. 

Under  this  scenario,  there  are  no 
small  firms  that  have  compliance  costs 
above  3  percent  of  firm  revenues  and 
only  two  small  firms  owning  4SRB 
engines  that  have  impacts  between  1 
and  3  percent  of  revenues.  In  addition 
to  12  small  firms  with  4SRB  engines, 
there  is  one  small  government  in  the 
Inventory  Database  affected  by  the 
proposed  rule.  The  costs  to  this  city  are 
approximately  $3  per  capita  annually 
assuming  their  engine  is  affected  by  the 
proposed  rule,  less  than  0.01  percent  of 
median  household  income. 

Based  on  this  subset  of  the  existing 
engines  population,  the  regulation  will 
affect  no  small  entities  owning  RICE  at 
a  cost  to  sales  ratio  (CSR)  greater  than 
3  percent,  while  approximately  4 
percent  (2/47)  of  small  entities  owning 
RICE  greater  than  500  horsepower  will 
have  compliance  costs  between  1  and  3 
percent  of  sales  under  an  upper  bound 
cost  scenario.  In  comparison,  the  total 
existing  population  of  engines  with 
greater  than  500  horsepower  that  are  not 
backup  units  is  estimated  to  be  22,018. 

Assuming  the  same  breakdown  of 
large  and  small  company  ownership  of 
engines  in  the  total  population  of 
existing  engines  as  in  the  subset  with 
parent  company  information  identified, 
the  Agency  expects  that  approximately 
17  small  entities  in  the  existing 
population  of  RICE  owners  would  have 
CSR  between  1  and  3  percent  under  an 
upper  bound  cost  scenario  where  we 
assume  all  RICE  owned  by  small  entities 
are  located  at  major  sources. 

In  addition,  because  many  small 
entities  owning  RICE  will  not  be 
affected  because  of  the  exclusion  of 
engines  with  less  than  500  horsepower, 
the  percentage  of  all  small  companies 
owning  RK'E  that  are  affected  by  the 
proposed  rule  is  even  smaller.  Based  on 
the  proportion  of  engines  in  the 
Inventory  Database  that  are  greater  than 
500  horsepower  and  are  not  backup 


units  (16,714/26,832,  or  62.3  percent) 
and  assuming  that  small  companies  own 
the  same  proportion  of  small  engines 
(less  than  500  horsepower)  as  they  do  of 
engines  greater  than  500  horsepower, 
the  Agency  estimates  that  628  small 
companies  own  RICE.  Of  all  small 
companies  owning  RJCE,  2.7  percent 
(17/628)  are  expected  to  have  C^R 
between  1  and  3  percent  under  an  upper 
bound  cost  scenario.  If  the  percentage  of 
RICE  owned  by  small  companies  that 
are  located  at  major  sources  is  the  same 
as  the  engine  population  overall  (40 
percent),  only  about  1.1  percent  of  small 
companies  owning  RICE  would  be 
expected  to  have  CSR  greater  than  1 
percent. 

The  average  profit  margin  for  the 
industries  in  our  analysis  is 
approximately  5  percent.  Therefore, 
based  on  this  median  profit  margin  data, 
it  seems  reasonable  to  review  the 
number  of  small  firms  with  CSR  above 
3  percent  in  screening  for  significant 
impacts.  In  addition,  based  on  the  low 
number  of  affected  small  firms,  the  fact 
that  no  small  firms  have  CSR  between 
3  and  5  percent,  and  the  fact  that 
industry  profit  margins  average  5 
percent,  this  analysis  concludes  that  the 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of 
existing  small  entities. 

For  new  sources,  it  can  be  reasonably 
assumed  that  the  investment  decision  to 
purchase  a  new  engine  may  be  slightly 
altered  as  a  result  of  the  proposed  rule. 
In  fact,  for  the  entire  population  of 
affected  engines  (approximately  20.000 
new  engines  over  a  5-year  period),  2 
fewer  engines  (0.01  percent)  may  be 
purchased  due  to  changes  in  costs  of  the 
engines  and  market  responses  to  the 
proposed  rule.  It  is  not  possible, 
however,  to  determine  future 
investment  decisions  by  the  small 
entities  in  the  affected  industries,  so  we 
cannot  link  these  2  engines  to  any  one 
firm  (small  or  large).  Overall,  it  is  very 
unlikely  that  a  substantial  number  of 
small  firms  who  may  consider 
purchasing  a  new  engine  will  be 
significantly  impacted,  because  the 
decision  to  purchase  new  engines  is  not 
altered  to  a  large  extent. 

In  addition  to  this  consideration  of 
costs  on  some  firms  attributable  to  the 
proposed  rule.  EPA  notes  the  proposed 
rule  is  likely  to  increase  revenues  for 
many  small  firms,  including  those  not 
regulated  by  the  proposed  rule,  due  to 
a  predictable  increase  in  prices  of 
natural  gas  in  the  industry'.  Although 
the  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  EPA 
nonetheless  has  tried  to  reduce  the 
impact  of  the  proposed  rule  on  small 
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entities,  hi  the  proposed  rule,  we  are 
applying  the  minimum  level  of  control 
allowed  by  the  CAA  [i.e..  the  MACT 
floor),  and  the  minimum  level  of 
monitoring,  recordkeeping,  and 
reporting  by  affected  sources.  In 
addition,  as  mentioned  earlier  in  the 
preamble,  new  RICE  units  with 
capacities  under  500  horsepower  and 
those  that  operate  as  emergency/limited 
use  units  are  not  covered  by  the 
proposed  rule,  provisions  that  should 
greatly  reduce  the  level  of  small-entity 
impacts.  We  continue  to  be  interested  in 
reducing  any  remaining  impacts  of  the 
proposed  rule  on  small  entities  and 
welcome  comments  on  issues  related  to 
such  impacts. 

H.  Papen^ork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed  rule  will 
be  submitted  for  approval  to  the  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  (ICR  No.  1975.01)  and  a 
copy  may  be  obtained  from  Susan  Auby 
by  mail  at  the  U.S.  Environmental 
Protection  Agency,  Collection  Strategies 
Division  (2822),  1200  Pennsylvania 
Avenue  NW.,  Washington,  DC  200,  by  e- 
mail  at  auby.susan@epa.gov,  or  by 
calling  (202)  566-1672.  A  copy  may  also 
be  downloaded  off  the  internet  at  http:/ 
/www.epa.gov/icr.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 
national  emission  standards.  These 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  the 
EPA  pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  Agency 
policies  set  forth  in  40  CFR  part  2, 
subpart  B. 

Tne  proposed  rule  would  require 
maintenance  inspections  of  the  control 
devices  but  would  not  require  any 
notifications  or  reports  beyond  those 
required  by  the  General  Provisions.  The 
recordkeeping  requirements  require 
only  the  specific  information  needed  to 
determine  compliance. 

The  annual  monitoring,  reporting,  and 
recordkeeping  burden  for  this  collection 
(averaged  over  the  first  3  years  after  the 
effective  date  of  the  standards)  is 
estimated  to  be  142,436  labor  hours  per 
year  at  a  total  aimual  cost  of 


$15,998,347.  The  estimate  includes  a 
one-time  performance  test  and  report 
(with  repeat  tests  where  needed);  one- 
time purchase  and  installation  of  bag 
leak  detection  systems:  one-time 
submission  of  a  startup,  shutdown,  and 
malfunction  plan  with  semiannual 
reports  for  any  event  when  the 
procedures  in  the  plan  were  not 
followed:  semiarmual  excess  emission 
reports:  maintenance  inspections; 
notifications:  and  recordkeeping.  Total 
capital/startup  costs  associated  with  the 
monitoring  requirements  over  the  3-year 
period  of  the  ICR  are  estimated  at 
$5,436,882.  with  operation  and 
maintenance  costs  of  $1,208, 206/vr. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  That  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  the  EPA's  regulations  are 
listed  in  40  CFR  part  9  and  48  CFR 
chapter  15. 

Comments  are  requested  on  our  need 
for  the  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques.  Send  comments  on  the  ICR 
to  the  U.S.  EPA,  Director,  Collection 
Strategies  Division  (2822),  1200 
Pennsylvania  Ave  .  \'\V  ,  Washington, 
DC  20500:  and  to  the  Office  of 
information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  St  ,  NW  ,  Washington,  DC  20503, 
marked  "Attention;  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  December 
19,  2002,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  by  January  21,  2003.  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 


collection  requirements  contained  in  the 
proposed  rule. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Pub.  L.  No.  104- 
113;  15  U.S.C.  272  note)  directs  EPA  to 
use  voluntary  consensus  standards  in 
their  regulatory  and  procurement 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  [e.g..  materials  specifications, 
test  methods,-  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  directs 
us  to  provide  Congress,  through  annual 
reports  to  OMB,  with  explanations 
when  an  agency  does  not  use  available 
and  applicable  voluntary  cohsensus 
standards. 

The  proposed  rulemaking  involves 
technical  standards.  We  propose  in  the 
rule  to  use  EPA  Methods  1,  lA,  3A,  33. 
4.  10  of  40  CFR  part  60,  appendix  A; 
Method  320  of  40  CFR  part  63,  appendix 
A;  PS  3,  PS  4A  of  40  CFR  part  60, 
appendix  B;  EPA  SW-8  Method  0011, 
and  ARB  Method  430,  California 
Envirormiental  Protection  Agency,  Air 
Resources  Board,  2020  L  Street, 
Sacramento,  CA  95812.  Consistent  with 
the  NTTAA,  we  conducted  searches  to 
identify  voluntary  consensus  standards 
in  addition  to  these  EPA  methods.  No 
applicable  voluntary  consensus 
standards  were  identified  for  EPA 
Methods  lA,  3B,  PS  3,  PS  4  of  CFR  part 
60,  and  ARB  Method  430,  California 
Envirormiental  Protection  Agency,  Air 
Resources  Board,  2020  L  Street, 
Sacramento,  CA  95812.  The  search  and 
review  results  have  been  documented 
and  are  placed  in  the  docket  for  the 
proposed  rule. 

One  voluntar>'  consensus  standard 
was  identified  as  applicable,  and  we 
propose  to  use  that  standard  in  the 
proposed  rule.  The  voluntar\'  consensus 
standard,  ASTM  D6522-00  ('2000)— 
Standard  Test  Method  for  Determination 
of  Nitrogen  Oxides,  Carbon  Monoxide, 
and  Oxygen  Concentrations  in 
Emissions  From  Natural  Gas-Fired 
Reciprocating  Engines,  Combustion 
Turbines,  Boilers,  and  Process  Heaters 
Using  Portable  Analyzers,  is  an 
acceptable  alternative  procedure  for  use 
in  determining  carbon  monoxide  and 
oxygen  concentrations  the  exhaust  gases 
of  reciprocating  internal  combustion 
engines. 

In  addition  to  the  voluntary 
consensus  standard  we  propose  to  use 
in  the  rule,  this  search  for  emission 
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measurement  procedures  identified  ten 
other  voluntary  consensus  standards. 
We  determined  that  six  of  these  ten 
standards  were  impractical  alternatives 
to  EPA  test  methods  for  the  purposes  of 
the  proposed  rulemaking.  Therefore,  we 
do  not  propose  to  adopt  these  standards 
today.  The  reasons  for  this 
determination  for  the  six  methods  are 
discussed  below. 

Two  of  the  six  voluntary  consensus 
standards  are  impractical  alternatives  to 
EPA  test  methods  for  the  purposes  of 
the  proposed  rulemaking  because  they 
are  too  general,  too  broad,  or  not 
sufficiently  detailed  to  assure 
compliance  with  EPA  regulatory 
requirements:  ASTM  E337-84 
(Reapproved  1996).  "Standard  Test 
Method  for  Measuring  Humidity  with  a 
Psychrometer  (the  Measurement  of  Wet- 
and  Dry-Bulb  Temperatures)."  for  EPA 
Method  4  of  40  CFR  part  60,  appendix 
A;  and  CAN/CSA  Z223.2-M86(1986), 
"Method  for  the  Continuous 
Measurement  of  Oxygen.  Carbon 
Dioxide.  Carbon  Monoxide.  Sulphur 
Dioxide,  and  Oxides  of  Nitrogen  in 
Enclosed  Combustion  Flue  Gas 
Streams."  for  EPA  Method  3A  of  40  CFR 
part  60.  appendix  A. 

Four  of^tne  six  voluntary  consensus 
standards  are  impractical  alternatives  to 
EPA  test  methods  for  the  purposes  of 
the  proposed  rulemaking  because  they 
lacked  sufficient  quality  assurance  and 
quality  control  requirements  necessary 
for  EPA  compliance  assurance 
requirements:  ASTM  D3 154-91. 
"Standard  Method  for  Average  Velocity 
in  a  Duct  (Pitot  Tube  Method)."  for  EPA 
Methods  1,  2,  2C,  3.  3B.  and  4  of  40  CFR 
part  60,  appendix  A;  ASTM  D5835-95. 
"Standard  Practice  for  Sampling 
Stationary  Source  Emissions  for 
Automated  Determination  of  Gas 
Concentration."  for  EPA  Method  3A  of 
40  CFR  part  60,  appendix  A;  ISO 
10396:1993,  "Stationary  Source 
Emissions:  Sampling  for  the  Automated 
Determination  of  Gas  Concentrations," 
for  EPA  Method  3A  of  40  CFR  part  60, 
appendix  A:  ISO  9096:1992. 
"Determination  of  Concentration  and 
Mass  Flow  Rate  of  Particulate  Matter  in 
Gas  Carrying  Ducts — Manual 
Gravimetric  Method."  for  EPA  Method  5 
of  40  CFR  part  60.  appendix  A. 
The  following  four  of  the  ten 
voluntary  consensus  standards 
identified  in  this  search  were  not 
available  at  the  time  the  review  was 
conducted  for  the  purposes  of  the 
proposed  rulemaking  because  they  are 
under  development  bv  a  voluntary 
consensus  body:  ASME/BSR  MFC  13M. 
"Flow  Measurement  by  Velocity 
Traverse,"  for  EPA  Method  1  (and 
possibly  2)  of  40  CFR  part  60.  appendix 


A:  ISO/DIS  12039.    Stationary  Source 
Emissions — Determination  of  Carbon 
Monoxide.  Carbon  Dioxide,  and 
Oxygen — Automated  Methods."  for  EPA 
Method  3A  of  40  CFR  part  60.  appendix 
A;  ASTM  D6348-98.  "Determination  of 
Gaseous  Compounds  by  Extractive 
Direct  Interface  Fourier  Transform 
(FTIR)  Spectroscopy."  for  EPA  Method 
320  of  40  CFR  part  63.  appendix  A;  and 
Gas  Research  Institute,  "Measurement  of 
Formaldehyde  Emissions  Using  the 
Acetylacetone  Colorimetric  Method"  for 
EPA  Method  320  of  40  CFR  part  60. 
appendix  A.  While  we  are  not  proposing 
to  include  these  four  voluntary 
consensus  standards  in  today's 
proposal,  we  will  consider  the  standards 
when  final. 

The  consensus  standard.  GRI, 
"Measurement  of  Formaldehyde 
Emissions  Using  the  Acetylacetone 
Colorimetric  Method,"  is  currently 
under  our  review  as  an  alternative 
method  for  sampling  formaldehyde 
emissions  in  the  exhaust  of  natural  gas- 
fired  combustion  sources.  This  standard 
is  based  on  the  "Chilled  Impinger  Train 
Method  for  Methanol.  Acetone, 
Acetaldehyde,  Methyl  Ethyl  Ketone,  and 
Formaldehyde"  and  is  described  by  the 
National  Council  for  Air  and  Stream 
Improvement  in  its  Technical  Bulletin 
No.  684,  dated  December  1994.  After 
EPAs  review,  if  this  GRI  standard  is 
determined  to  be  technically 
appropriate  for  identifying 
formaldehyde  emissions,  it  could  be 
incorporated  by  reference  for  our 
regulatory  applicability  at  a  later  date. 

For  the  voluntary  consensus  standard 
ASTM  D634&-98.  "Determination  of 
Gaseous  Compounds  by  Extractive 
Direct  Interface  Fourier  Transform 
(FTIR)  Spectroscopy."  we  have 
submitted  comments  to  ASTM  regarding 
EPA's  technical  evaluation  of  ASTM 
D6348-98.  Currently,  the  ASTM 
Subcommittee  D22^3  is  undertaking  a 
revision  of  the  ASTM  standard  in  part 
to  address  EPA's  comments.  Upon 
successful  ASTM  balloting  and 
demonstration  of  technical  equivalency 
with  EPA's  FTIR  methods,  the  revised 
ASTM  standard  could  be  incorporated 
bv  reference  for  EPA  regulatory 
applicability. 

We  are  taking  comment  on  the 
compliance  demonstration  requirements 
in  the  proposed  rulemaking  and 
specifically  invite  the  public  to  identify 
potentially-applicable  voIuntar\' 
consensus  standards.  Commentors 
should  also  explain  why  the  proposed 
regulation  should  adopt  these  voluntary 
consensus  standards  in  lieu  of  or  in 
addition  to  EPA's  standards.  Emission 
test  methods  and  performance 
specifications  submitted  for  evaluation 


should  be  dccumpaniea  with  a  basis  for 
the  recommendation,  includiig  method 
validation  data  and  the  procedure  used 
to  validate  the  candidate  method  (if  a 
method  other  than  Method  301.  of  40 
CFR  part  63.  appendix  A.  was  used). 

Tables  4.5.  and  6  of  proposed  subpart 
ZZZZ  list  the  EPA  testing  methods  and 
performance  standards  included  in  the 
proposed  rule.  Under  40  CFR  63.8  of 
subpart  A  of  the  General  Provisions,  a 
source  may  apply  to  EPA  for  permission 
to  use  alternative  monitoring  in  place  of 
any  of  the  EPA  testing  methods. 

List  of  Subti"!  ts  in  40  (  V  K  Part  hi 

Envirumneniai  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  26.  2002. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40.  chapter  I.  part  63  of 
the  Code  of  the  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq.  . 

2.  Part  63  is  amended  by  adding 
subpart  ZZZZ  to  read  as  follows: 

Subpart  ZZZZ— National  Emission 
Standards  tor  Hazardous  Air  Pollutants 
for  Stationary  Reciprocating  Internal 
Combustion  Engines 

What  This  Subpart  Covers 

63.6580     What  is  the  purpose  of  subpart 

ZZZZ? 
63.6585     Am  I  subject  to  this  subpart? 
63.6590     What  parts  of  my  plant  does  this 

subpart  cover? 
63.6595     When  do  I  have  to  comply  with 

this  subpart? 

Emission  and  Operating  Limitations 

63.6600     What  emission  limitations  and 
operating  limitations  must  I  meet? 

General  Compliance  Requirements 

63.6605     What  are  my  general  requirements 
for  complying  with  this  subpart? 

Testing  and  Initial  Compliance 
Requirements 

63.6610     By  what  date  must  I  conduct  the 

initial  performance  tests  or  other  initial 

compliance  demonstrations? 
63.6615     When  must  I  conduct  subsequent 

performance  tests? 
63.6620     What  performance  tests  and  other 

procedures  must  I  use? 
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63.6625     What  are  my  monitor  insiailaiion. 

operation,  and  maintenance 

requirements? 
63.6630    How  do  I  demonstrate  initial 

compliance  with  the  emission 

limitatir»n<  a  n  rl   nTlt,r>^tino   limitations? 

Conliiuious  (  umplidiK  e  Requirements 

63.6635    How  do  1  monitor  and  collect  data 
to  demonstrate  continuous  compliance? 

63.6640     How  do  1  demonstrate  continuous 
compliance  with  the  emission 
limitations  and  opprating  limitations? 

\iilitii  dlKin.  Kipoits.  ami  Rf(  ords 

63.6645     What  notifications  must  I  submit 

and  when? 
63.6650    What  reports  must  I  submit  and 

when? 
63.6655     What  records  must  I  keep? 
63.6660     In  what  form  and  how  long  must  1 

keep  mv  records? 

()thtT  KiHjuin'nirnls  .ind  Intiirmatuui 

63.6665     What  parts  of  the  General 

Provisions  apply  to  me? 
63.6670    Who  implements  and  enforces  this 

subpart? 
63.6675     What  definitions  apply  to  this 

subpart? 

Tables  to  Subpart  ZZZZ  of  Part  63 

Table  la  to  Subpart  ZZZZ  of  Part  63, 

Emission  Limitations  for  Existing,  New. 

and  Reconstructed  Spark  Ignition,  4SRB 

Stationary  RICE 
Table  lb  to  Subpart  ZZZZ  of  Part  63. 

Operating  Limitations  for  Existing,  New 

and  Reconstructed  Spark  Ignition,  4SRB 

Stationary  RICE 
Table  2a  to  Subpart  ZZZZ  of  Part  63. 

Emission  Limitations  for  New  and 

Reconstructed  Lean  Burn  and 

Compression  Ignition  Stationary  RICE 
Table  2b  to  Subpart  ZZZZ  of  Part  63. 

Operating  Limitations  for  New  and 

Reconstructed  Lean  Burn  and 

Compression  Ignition  Stationary  RICE 
Table  3  to  Subpart  ZZZZ  of  Part  63. 

Subsesquent  Performance  Tests 
Table  4  to  Subpart  ZZZZ  of  Part  63, 

Requirements  for  Performance  Tests 
Table  5  to  Subpart  ZZZZ  of  Part  63,  Initial 

Compliance  with  Emission  Limitations 

and  Operating  Limitations 
Table  6  to  Subpart  ZZZZ  of  Part  63. 

Continuous  Compliance  with  Emission 

Limitations  and  Operating  Limitations 
Table  7  to  Subpart  ZZZZ  of  Part  63. 

Requirements  for  Reports 
Table  8  to  Subpart  ZZZZ  of  Part  63, 

Applicability  of  General  Provisions  to 

Subpart  ZZZZ 

What  This  Subpart  Covers 

§63.6580     What  is  the  purpose  of  subpart 
ZZZZ^ 

Subpart  ZZZZ  establishes  national 
emission  limitations  and  operating 
limitations  for  hazardous  air  pollutants 
(HAP)  emitted  from  stationary 
reciprocating  internal  combustion 
engines  (RICE)  located  at  major  sources 
of  HAP  emissions.  This  subpart  also 
establishes  requirements  to  demonstrate 


initial  and  continuous  compliance  with 
the  emission  limitations  and  operating 
limitations. 

§63.6585     Am  I  subject  to  this  subparf 

You  are  sub)ect  to  this  subpan  il  you 
own  or  operate  a  stationary  RICE  at  a 
major  source  of  HAP  emissions,  except 
if  the  stationary  RICE  is  being  tested  at 
a  stationary  RICE  test  cell/stand. 

(a)  A  stationary  RICE  is  any  internal 
combustion  engine  which  uses 
reciprocating  motion  to  convert  heat 
energy  into  mechanical  work  and  which 
is  not  mobile.  Stationary  RICE  differ 
from  mobile  RICE  in  that  stationary 
RICE  are  not  self-propelled,  are  not 
intended  to  be  propelled  while 
performing  their  function,  or  are  not 
portable  or  transportable  as  that  term  is 
identified  in  the  definition  of  non-road 
engine  at  40  CFR  89.2. 

Cb)  A  major  source  of  HAP  emissions 
is  a  plant  site  that  emits  or  has  the 
potential  to  emit  any  single  HAP  at  a 
rate  of  10  tons  (9.07  megagrams)  or  more 
per  year  or  any  combination  of  HAP  at 
a  rate  of  25  tons  (22.68  megagrams)  or 
more  per  year,  except  that  for  oil  and 
gas  production  facilities,  a  major  source 
of  HAP  emissions  is  determined  for 
each  surface  site. 

§63.6590     What  parts  of  my  plant  does  this 
subpart  cover? 

Thi»  subpart  applies  to  each  affected 
source. 

(a)  Affected  source.  An  affected 
source  is  any  existing,  new.  or 
reconstructed  stationary  RICE  located  at 
a  major  source  of  HAP  emissions. 
excluding  stationary  RICE  being  tested 
at  a  stationar\'  RICE  test  cell/stand. 

(1)  Existing  stationary  RICE.  A 
stationary  RICE  is  existing  if  you 
commenced  construction  or 
reconstruction  of  the  stationary  RICE 
before  December  19,  2002.  A  change  in 
ownership  of  an  existing  stationary 
RICE  does  not  make  that  stationary  RICE 
a  new  or  reconstructed  stationary  RICE. 

(2)  New  stationary  RICE.  A  stationary 
RICE  is  new  if  you  commenced 
construction  of  the  stationary  RICE  after 
December  19.  2002. 

(3)  Reconstructed  stationary  RICE.  A 
stationary  RICE  is  reconstructed  if  you 
meet  the  definition  of  reconstruction  in 
§63.2  and  reconstruction  is  commenced 
after  December  19.  2002. 

(b)  Exceptions.  (1)  A  stationar,'  RICE 
which  meets  either  of  the  criteria  in 
paragraph  (b)(l)(i)  or  (ii)  of  this  section 
does  not  have  to  meet  the  requirements 
of  this  subpart  and  of  subpart  A  of  this 
part  except  for  the  initial  notification 
requirements  of  §63. 6645(d). 

(i)  The  stationary  RICE  is  an 
emergency  power/limited  use  unit;  or 


(ii)  The  stationary'  RICE  combusts 
digester  gas  or  landfill  gas  as  the 
priman,'  fuel. 

(2)  A  stationary  RICE  which  meets 
any  of  the  criteria  in  paragraph  (b)(2}(i) 
or  (ii)  of  this  section  does  not  have  to 
meet  the  requirements  of  this  subpart 
and  of  subpart  A  of  this  part. 

(i)  The  stationary  RICE  is  an  existing 
spark  ignition  2  stroke  lean  burn  (2SLB), 
an  existing  spark  ignition  4  stroke  lean 
bum  (4SLB).  or  a  compression  ignition 
(CI)  stationary  RICE;  or 

(ii)  The  stationary  RICE  has  a 
manufacturer's  nameplale  rating  of  less 
than  or  equal  to  500  brake  horsepower. 

§63  6595     Wher  do  '■  have  !c  co'rip'v  wirr 
this  subpart? 

(a)  Affected  sources.  (1)  If  you  have  an 
existing  stationary'  RICE,  you  must 
comply  with  the  applicable  emission 
limitations  and  operating  limitations  no 
later  than  [3  years  after  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register]. 

(2]  II  you  start  up  your  new  or 
reconstructed  stationary'  RICE  before 
(date  of  publication  of  the  final  rule  in 
the  Federal  Register],  you  must  comply 
with  the  applicable  emission  limitations 
and  operating  limitations  in  this  subpart 
no  later  than  (date  of  publication  of  the 
final  rule  in  tht  Kederri!  Keeister]. 


(3)  If  you  star> 


.ew  or 


reconstructed  stationary  RICE  after  [date 
of  publication  of  the  final  rule  in  the 
Federal  Register],  you  must  comply 
with  the  applicable  emission  limitations 
and  operating  limitations  in  this  subpart 
upon  startup  of  your  affected  source. 

(b)  Area  sources  that  become  major 
sources.  If  you  have  an  area  source  that 
increases  its  emissions  or  its  potential  to 
emit  such  that  it  becomes  a  major  source 
of  HAP.  any  existing,  new.  or 
reconstructed  stationary  RICE  must  be  . 
in  compliance  with  this  subpart  when 
the  area  source  becomes  a  major  source. 

(c)  If  you  own  or  operate  an  affected 
RICE,  you  must  meet  the  applicable 
notification  requirements  in  §  63.6645 
and  in  40  CFR  part  63.  subpart  A. 

Emission  and  Operating  I,imitation«: 

§63,6600     What  emission  nmitaito'^s  a^c 
operating  iimiiations  must  ;  Tiee!" 

(a)  If  you  own  or  operate  an  existing, 
new.  or  reconstructed  spark  ignition  4 
stroke  rich  burn  (4SRB)  stationary  RICE 
located  at  a  major  source  of  HAP 
emissions,  you  must  comply  with  the 
emission  limitations  in  Table  1(a)  of  this 
subpart  and  the  operating  limitations  in 
Table  1(b)  of  this  subpart  which  apply 
to  you. 

(b)  If  you  own  or  operate  a  new  or 
reconstructed  2SLB  or  4SLB  stationary 
RICE  or  a  new  or  reconstructed  CI 
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stationary  RICE  located  at  a  major 
source  of  HAP  emissions,  you  must 
comply  with  the  emission  limitations  in 
Table  2(a)  of  this  subpart  and  the 
operating  limitations  in  Table  2(b)  of 
this  subpart  which  apply  to  you. 

(c)  If  you  own  or  operate:  an  existing 
2SLB  stationary  RICE.  4SLB  stationary 
RICE,  or  a  CI  stationary  RICE;  a 
stationary  RICE  that  combusts  digester 
gas  or  landfill  gas  as  the  primary  fuel; 
an  emergency  power/limited  use 
stationary  RICE;  a  stationary  RICE  with 
a  manufacturer's  nameplate  rating  of 
500  brake  horsepower  or  less:  or  a 
stationary  RICE  which  is  being  tested  at 
a  stationary  RICE  test  cell/stand,  you  do 
not  need  to  comply  with  the  emission 
limitations  in  Tables  1(a)  and  2(a)  of  this 
subpart  or  operating  limitations  in 
Tables  1(b)  and  2(b)  of  this  subpart. 

(ieneral  C^ompliance  Requirements 

§63  6605     What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  with 
the  emission  limitations  and  operating 
limitations  in  this  subpart  that  apply  to 
you  at  all  times,  except  during  periods 
of  startup,  shutdown,  and  malfunction. 

(b)  If  you  must  comply  with  emission 
limitations  and  operating  limitations, 
you  must  operate  and  maintain  your 
stationary  RICE,  including  air  pollution 
control  and  monitoring  equipment,  in  a 
manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions  at  all  times, 
including  during  startup,  shutdown, 
and  malfunction. 

Ifstini;  anii  liiiti,i!  (  ntupli.uire 
Kt'qiiif  fmiriK 

^6J  6610     By  wMdt  date  must  !  conduct  the 
initial  performance  tests  or  other  initial 
compliance  demonstrations? 

You  must  conduct  the  initial 
performance  test  or  other  initial 
compliance  demonstrations  in  Table  4 
of  this  subpart  that  apply  to  you  within 
180  calendar  days  after  the  compliance 
date  that  is  specified  for  your  stationary 
RICE  in  §  63.6595  and  according  to  the 
provisions  in  §  63.7(a)(2). 

^  53  S6 1  5     When  must  I  conduct 
suDsequent  pertormano*  tactS? 

If  you  must  comply  with  the  emission 
limitations  and  operating  limitations, 
you  must  conduct  subsequent 
performance  tests  as  specified  in  Table 

T  nf  tVii<  <iihp.4rt 

!}6J  661'0      What  performance  tests  ana 
Other  procedures  must  I  use"" 

(d)  You  must  conduct  each 
performance  test  in  Tables  3  and  4  of 
this  subpart  that  applies  to  you. 


lb)  Each  performance  test  must  be 
conducted  according  to  the 
requirements  in  §  63.7(e)(1)  and  under 
the  specific  conditions  that  this  subpart 
specifies  in  Table  4. 

(c)  You  may  not  conduct  performance 
tests  during  periods  of  startup, 
shutdown,  or  malfunction,  as  specified 
in  §63. 7(e)(1). 

(d)  You  must  conduct  three  separate 
test  runs  for  each  performance  test 
required  in  this  section,  as  specified  in 
§  63.7(e)(3).  Each  test  run  must  last  at 
least  1  hour. 

(e)(1)  You  must  use  Equation  1  of  this 
section  to  determine  compliance  with 
the  percent  reduction  requirement: 


C  -C 


X  100  =  R        (Eq.  1) 


Where: 

C,  =  concentration  of  CO  or 

formaldehyde  at  the  control  device 

inlet. 
C.,  =  concentration  of  CO  or 

formaldehyde  at  the  control  device 

outlet,  and 
R  =  percent  reduction  of  CO  or 

formaldehyde  emissions. 
(2)  You  must  normalize  the  carbon 
monoxide  (CO)  or  formaldehyde 
concentrations  at  the  inlet  and  outlet  of 
the  oxidation  catalyst  or  non-selective 
catalytic  reduction  (NSCR)  (whichever 
applies  to  you)  to  a  dry  basis  and  to  15 
percent  oxygen,  or  an  equivalent 
percent  carbon  dioxide  (CO2)  if  you  are 
using  a  continuous  emissions 
monitoring  system  (CEMS). 

(f)  If  you  comply  with  the  emission 
limitation  to  limit  the  concentration  of 
formaldehyde  in  the  stationary  RICE 
exhaust,  you  must  petition  the 
Administrator  for  additional  operating 
limitations  to  be  established  during  the 
initial  performance  test  and 
continuously  monitored  thereafter;  or 
for  approval  of  no  additional  operating 
limitations.  You  must  not  conduct  the 
initial  performance  test  until  after  the 
petition  has  been  approved  by  the 
Administrator. 

(g)  If  you  comply  with  the  emission 
limitation  to  limit  the  concentration  of 
formaldehyde  in  the  stationary  RICE 
exhaust  and  you  petition  the 
Administrator  for  approval  of  additional 
operating  limitations,  your  petition 
must  include  the  information  described 
in  paragraphs  (g)(1)  through  (5)  of  this 
section. 

(1)  Identification  of  the  specific 
parameters  you  propose  to  use  as 
additional  operating  limitations; 

(2)  A  discussion  of  the  relationship 
between  these  parameters  and  HAP 
emissions,  identifying  how  HAP 


emissions  chaiige  with  changes  in  these 
parameters,  and  how  limitations  on 
these  parameters  will  serve  to  limit  HAP 
emissions; 

(3)  A  discussion  of  how  you  will 
establish  the  upper  and/or  lower  values 
for  these  parameters  which  will 
establish  the  limits  on  these  parameters 
in  the  operating  limitations; 

(4)  A  discussion  identifying  the 
methods  you  will  use  to  measure  and 

.the  instruments  you  will  use  to  monitor 
these  parameters,  as  well  as  the  relative 
accuracy  and  precision  of  these  methods 
and  instruments;  and 

(5)  A  discussion  identifying  the 
frequency  and  methods  for  recalibrating 
the  instruments  you  will  use  for 
monitoring  these  parameters. 

(h)  If  you  comply  with  the  emission 
limitation  to  limit  the  concentration  of 
formaldehyde  in  the  stationary  RICE 
exhaust  and  you  petition  the 
Administrator  for  approval  of  no 
additional  operating  limitations,  your 
petition  must  include  the  information 
described  in  paragraphs  (h)(1)  through 
(7)  of  this  section. 

(1)  Identification  of  the  parameters 
associated  with  operation  of  the 
stationary  RICE  and  any  emission 
control  device  which  could  change 
intentionally  (e.g..  operator  adjustment, 
automatic  controller  adjustment,  etc.)  or 
unintentionally  (e.g..  wear  and  tear, 
error,  etc.)  on  a  routine  basis  or  over 
time; 

(2)  A  discussion  of  the  relationship,  if 
any,  between  changes  in  the  parameters 
and  changes  in  HAP  emissions; 

(3)  For  the  parameters  which  could 
change  in  such  a  way  as  to  increase 
HAP  emissions,  a  discussion  of  whether 
establishing  limitations  on  the 
parameters  would  serve  to  limit  HAP 
emissions; 

(4)  For  the  parameters  which  could 
change  in  such  a  way  as  to  increase 
HAP  emissions,  a  discussion  of  how  you 
could  establish  upper  and/or  lower 
values  for  the  parameters  which  would 
establish  limits  on  the  parameters  in 
operating  limitations; 

(5)  For  the  parameters,  a  discussion 
identifying  the  methods  you  could  use 
to  measure  them  and  the  instruments 
you  could  use  to  monitor  them,  as  well 
as  the  relative  accuracy  and  precision  of 
the  methods  and  instruments; 

(6)  For  the  parameters,  a  discussion 
identifying  the  frequency  and  methods 
for  recalibrating  the  instruments  you 
could  use  to  monitor  them;  and 

(7)  A  discussion  of  why.  from  your 
point  of  view,  it  is  infeasible  or 
unreasonable  to  adopt  the  parameters  as 
operating  limitations. 
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§  63.6625     What  are  my  monitoring 
installation,  operation,  and  maintenance 

requirements'' 

(a)  If  you  .iff  roquired  to  install  a 
CEMS  as  specified  in  Table  5  of  this 
subpart,  you  must  install,  operate,  and 
maintain  a  CEMS  to  monitor  CO  and 
either  oxygen  or  CO:  at  both  the  inlet 
and  the  outlet  of  the  oxidation  catalyst 
according  to  the  reqiiirt'ments  in 
paragraphs  (a)(1)  through  (4J  of  this 
section. 

(1)  Each  CEMS  must  be  installed, 
operated,  and  maintained  according  to 
the  applicable  performance 
specifications  of  40  TFR  iMrt  fiO 
appendix  B. 

(2)  You  must  conduct  an  initial 
performance  evaluation  and  an  annual 
relative  accuracy  test  audit  (RATA)  of 
each  CEMS  according  to  the 
requirements  in  §  63.8  and  according  to 
the  applicable  performance 
specifications  of  40  CFR  part  60, 
appendix  B  as  well  as  daily  and 
periodic  data  quality  checks  in 
accordance  with  40  CFR  part  60, 
appendix  F,  procedure  1. 

(3)  As  specified  in  §63.8(c)(4)(ii), 
each  CEMS  must  complete  a  minimum 
of  one  cycle  of  operation  (sampling, 
analyzing,  and  data  recording)  for  each 
successive  15-minute  period.  You  must 
have  at  least  two  data  points,  with  each 
representing  a  different  15-minute 
period,  to  have  a  valid  hour  of  data. 

(4)  The  CEMS  data  must  be  reduced 
as  specified  in  §  63.8(g)(2)  and  recorded 
in  parts  per  million  or  parts  per  billion 
(as  appropriate  for  the  applicable 
limitation)  at  15  percent  oxygen  or  the 
equivalent  CO:  concentration. 

(b)  If  you  are  required  to  install  a 
continuous  parameter  monitoring 
system  (CPMS)  as  specified  in  Table  5 
of  this  subpart,  you  must  install, 
operate,  and  maintain  each  CPMS 
according  to  the  requirements  in  §63.8. 

§  63.6630     How  do  I  demonstrate  initial 
compliance  with  the  emission  limitations 
and  operating  limitations'' 

(a)  You  must  demonstrate  initial 
compliance  with  each  emission  and 
operating  limitation  that  applies  to  you 
according  to  Table  5  of  this  subpart. 

(b)  During  the  initial  performance  test, 
you  must  establish  each  operating 
limitation  in  Tables  1(b)  and  2(b)  of  this 
subpart  that  applies  to  you. 

(c)  You  must  submit  the  Notification 
of  Compliance  Status  containing  the 
results  of  the  initial  compliance 
demonstration  according  to  the 
requirements  in  §  63.6645. 


Continuous  Compliant  e  Requirements 

§63.6635     How  do  I  monitor  and  collect 
data  to  demonstrate  continuous 
compliance? 

Id;  If  you  must  comply  with  emission 
and  operating  limitations,  you  must 
monitor  and  collect  data  according  to 
this  section. 

(b)  Except  for  monitor  malfunctions, 
associated  repairs,  and  required  quality 
assurance  or  control  activities 
(including,  as  applicable,  calibration 
checks  and  required  zero  and  span 
adjustments),  you  must  monitor 
continuously  at  all  times  that  the 
stationary  RICE  is  operating. 

(c)  You  may  not  use  data  recorded 
during  monitoring  malfunctions, 
associated  repairs,  and  required  quality 
assurance  or  control  activities  in  data 
averages  and  calculations  used  to  report 
emission  or  operating  levels,  nor  may 
such  data  be  used  in  fulfilling  the 
minimum  data  availability  requirement. 
You  must,  however,  use  all  the  valid 
data  collected  during  all  other  periods. 

§63.6640     How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitations  and  operating  limitations'' 

(a)  You  must  demonstrate  continuous 
compliance  with  each  emission 
limitation  and  operating  limitation  in 
Tables  1(a)  and  1(b)  and  Tables  2(a)  and 
2(b)  of  this  subpart  that  apply  to  you 
according  to  methods  specified  in  Table 
6  of  this  subpart. 

(b)  You  must  report  each  instance  in 
which  you  did  not  meet  each  emission 
limitation  or  operating  limitation  in 
Tables  1(a)  and  1(b)  and  Tables  2(a)  and 
2(b)  of  this  subpart  that  apply  to  you. 
These  instances  are  deviations  from  the 
emission  and  operating  limitations  in 
this  subpart.  These  deviations  must  be 
reported  according  to  the  requirements 
in  §  63.6650.  If  you  change  your  catalyst 
(i.e..  replace  catalyst  elements),  you 
must  reestablish  the  values  of  the 
operating  parameters  measured  during 
the  initial  performance  test.  When  you 
reestablish  the  values  of  your  operating 
parameters,  you  must  also  conduct  a 
performance  test  to  demonstrate  that 
you  are  meeting  the  required  CO  or 
formaldehyde  percent  reduction 
applicable  to  your  stationary  RICE. 

(c)  During  periods  of  startup, 
shutdown,  and  malfunction,  you  must 
operate  in  accordance  with  your  startup, 
shutdown,  and  malfunction  plan. 

(d)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  ft-om  the  emission 
or  operating  limitations  that  occur 
during  a  period  of  startup,  shutdown,  or 
malfunction  are  not  violations. 

(e)  If  you  are  complying  with  the 
requirement  to  limit  the  formaldehyde 


concentration,  you  must  conduct 
performance  tests  as  shown  in  Table  4 
of  this  subpart.  Following  the  initial 
performance  test,  subsequent 
performance  tests  must  be  conducted  at 
the  lowest  load.  You  must  also  conduct 
a  performance  test  and  reestablish  the 
minimum  load  or  minimum  fuel  flow 
rate  if  you  want  to  operate  the  stationary 
RICE  at  a  load  or  fuel  flow  rate  lower 
than  that  established  during  the  initial 
performance  test. 

(f)  You  must  also  report  each  instance 
in  which  you  did  not  meet  the 
requirements  in  Table  8  of  this  subpart 
that  apply  to  you.  If  you  own  or  operate 
an  existing  2SLB  stationar\'  RICE, 
existing  4SLB  stationary  RJCE,  or  a  CI 
stationary  RICE,  or  a  stationary  RICE 
with  a  manufacturer's  nameplate  rating 
of  500  brake  horsepower  or  less,  you  do 
not  need  to  comply  with  the 
requirements  in  Table  8  of  this  subpart. 
If  you  own  or  operate  a  stationary  RICE 
that  combusts  digester  gas  or  landfill  gas 
as  the  primary'  fuel  or  an  emergency 
power/limited  use  stationary  RICE,  you 
do  not  need  to  comply  with  the 
requirements  in  Table  8  of  this  subpart, 
except  for  the  initial  notification 
requiremenf« 

Notifications   Kepor-t*-   rinri  Kp(  pnls 

§  63.6645     What  notifications  must  1  suDmil 
and  when'' 

(a)  You  must  submit  all  of  the 
notifications  in  §§  63.7(b)  and  (c), 
63.8(e).  (f)(4)  and  (f)(6).  63.9(b)  through 
(e),  and  (g)  and  (h)  that  apply  to  you  by 
the  dates  specified. 

(b)  As  specified  in  §  63.9(b)(2).  if  you 
must  comply  with  the  emission  and 
operating  limitations,  and  you  start  up 
your  stationary  RICE  before  [the 
effective  date  of  this  subpart],  you  must 
submit  an  Initial  Notification  not  later 
than  [120  days  after  date  of  publication 
of  the  final  rule  in  the  Federal  Register]. 

(c)  As  specified  in  §63.9fb)(3),  if  you 
start  up  your  new  or  reconstructed 
stationary  RICE  on  or  after  the  [date  of 
publication  of  the  final  rule  in  the 
Federal  Register],  you  must  submit  an 
Initial  Notification  not  later  than  120 
days  after  you  become  subject  to  this 
subpart. 

(d)  If  you  are  required  to  submit  an 
Initial  Notification  but  are  otherwise  not 
affected  by  the  requirements  of  this 
subpart,  in  accordance  with 

§  63.6590(b),  your  notification  should 
include  the  information  in  §  63.9(b)(2){i) 
through  (v).  and  a  statement  that  your 
stationary  RICE  has  no  additional 
requirements  and  explain  the  basis  of 
the  exclusion  (for  example,  that  it 
operates  exclusively  as  an  emergency/ 
limited  use  stationar\'  RICE). 


'KI.4 
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(e)  If  you  are  required  lu  conduct  d 
performance  test,  you  must  submit  a 
Notification  of  Intent  to  conduct  a 
performance  test  at  least  60  calendar 
days  before  the  performance  test  is 
scheduled  to  begin  as  required  in 
§63. 7(b)(1). 

(f)  If  you  are  required  to  conduct  a 
performance  test  or  other  initial 
compliance  demonstration  as  specified 
in  Tables  4  and  5  to  this  subpart,  you 
must  submit  a  Notification  of 
(k)mpliance  Status  according  to 
«j63.9(h)(2)(ii). 

(1)  For  each  initial  compliance 
demonstration  required  in  Table  5  of 
this  subpart  that  does  not  include  a 
performance  test,  you  must  submit  the 
Notification  of  Compliance  Status  before 
the  close  of  business  on  the  30th 
calendar  day  following  the  completion 
of  the  initial  compliance  demonstration. 

(2)  For  each  initial  compliance 
demonstration  required  in  Table  5  of 
this  subpart  that  includes  a  performance 
test  conducted  according  to  the 
requirements  in  Table  4  to  this  subpart, 
you  must  submit  the  Notification  of 
Compliance  Status,  including  the 
performance  test  results,  before  the 
close  of  business  on  the  60th  calendar 
day  following  the  completion  of  the 
performance  test  according  to 

t)  oJ.bbiO     Wnat  reports  must  I  submit  and 
when? 

(a)  You  must  submit  each  report  in 
Table  7  of  this  subpart  that  applies  to 
you. 

(b)  Unless  the  Administrator  has 
approved  a  different  schedule  for 
submission  of  reports  under  §  63.10(a), 
you  must  submit  each  report  by  the  date 
in  Table  7  of  this  subpart  and  according 
to  the  requirements  in  paragraphs  (b)(1) 
through  (5)  of  this  section. 

(1)  The  first  Compliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
your  affected  source  in  §  63.6595  and 
ending  on  |une  30  or  December  31, 
whichever  date  is  the  first  date 
following  the  end  of  the  first  calendar 
half  after  the  compliance  date  that  is 
specified  for  your  source  in  §  63.6595. 

(2)  The  first  Compliance  report  must 
be  postmarked  or  delivered  no  later  than 
July  31  or  January  31.  whichever  date 
follows  the  end  of  the  first  calendar  half 
after  the  compliance  date  that  is 
specified  for  your  affected  source  in 
§63.6595. 

(3)  Each  subsequent  Compliance 
report  must  cover  the  semiannual 
reporting  period  from  lanuary  1  through 
June  30  or  the  semiannual  reporting 
period  from  July  1  through  December 
31. 


(4)  Each  subsequent  Coiupliancu 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31, 
whichever  date  is  the  first  date 
following  the  end  of  the  semiannual 
reporting  period. 

(5)  For  each  stationary  RICE  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  71.  and 
if  the  permitting  authority  has 
established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii)(A)or40CFR 
71.6(a)(3)(iii)(A),  you  may  submit  the 
first  and  subsequent  Compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  dates  in  paragraphs 
(b)(1)  through  (4)  of  this  section. 

(c)  The  Compliance  report  must 
contain  the  information  in  paragraphs 
(c)(1)  through  (6)  of  this  section. 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official, 
with  that  official's  name,  title,  and 
signature,  certifying  the  accuracy  of  the 
content  of  the  report. 

(3)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 

(4)  If  you  had  a  startup,  shutdown,  or 
malfunction  during  the  reporting 
period,  the  compliance  report  must 
include  the  information  in 
§63,10(d)(5)(i). 

(5)  If  there  are  no  deviations  from  any 
emission  or  operating  limitations  that 
apply  to  you,  a  statement  that  there 
were  no  deviations  from  the  emission  or 
operating  limitations  during  the 
reporting  period. 

(6)  If  there  were  no  periods  during 
which  the  continuous  monitoring 
system  (CMS),  including  CEMS  and 
CPMS,  was  out-of-control.  as  specified 
in  §  63.8(c)(7),  a  statement  that  there 
were  no  periods  during  which  the  CMS 
was  out-of-control  during  the  reporting 
period. 

(d)  For  each  deviation  from  an 
emission  or  operating  limitation  that 
occurs  for  a  stationary  RICE  where  you 
are  not  using  a  CMS  to  comply  with  the 
emission  or  operating  limitations  in  this 
subpart,  the  Compliance  report  must 
contain  the  information  in  paragraphs 
(c)(1)  through  (4)  of  this  section  and  the 
information  in  paragraphs  (d)(1)  and  (2) 
of  this  section. 

( 1 )  The  total  operating  time  of  the 
stationary  RICE  at  which  the  deviation 
occurred  during  the  reporting  period. 

(2)  Information  on  the  number, 
duration,  and  cause  of  deviations 
(including  unknown  cause,  if 
applicable),  as  applicable,  and  the 
corrective  action  taken. 

(e)  For  each  deviation  from  an 
emission  or  operating  limitation 
occurring  for  a  stationary  RICE  where 


you  are  using  a  (>MS  lu  t.uinply  wilti  the 
emission  and  operating  limitations  in 
this  subpart,  you  must  include 
information  in  paragraphs  (c)(1)  through 
(4)  and  (e)(1)  through  (12)  of  this 
section. 

(1)  The  date  and  time  that  each 
malfunction  started  and  stopped. 

(2)  The  date.  time,  and  duration  that 
each  CMS  was  inoperative,  except  for 
zero  (low-level)  and  high-level  checks. 

(3)  The  date,  time,  and  duration  that 
each  CMS  was  out-of-control,  including 
the  information  in  §  63.8(c)(8). 

(4)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 
a  period  of  malfunction  or  during 
another  period. 

(5)  A  summary  of  the  total  duration  of 
the  deviation  during  the  reporting 
period,  and  the  total  duration  as  a 
percent  of  the  total  source  operating 
time  during  that  reporting  period. 

(6)  A  breakdown  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  into  those  that  are  due  to  control 
equipment  problems,  process  problems, 
other  known  causes,  and  other 
unknown  causes. 

(7)  A  summary  of  the  total  duration  of 
CMS  downtime  during  the  reporting 
period,  and  the  total  duration  of  CMS 
downtime  as  a  percent  of  the  total 
operating  time  of  the  stationary  RICE  at 
which  the  CMS  downtime  occurred 
during  that  reporting  period. 

(8)  An  identification  of  each 
parameter  and  pollutant  (CO  or 
formaldehyde)  that  was  monitored  at 
the  stationary  RICE. 

(9)  A  brief  description  of  the 
stationary  RICE. 

(10)  A  brief  description  of  the  CMS. 

(11)  The  date  of  the  latest  CMS 
certification  or  audit. 

(12)  A  description  of  any  changes  in 
CMS,  processes,  or  controls  since  the 
last  reporting  period. 

(f)  Each  affected  source  that  has 
obtained  a  title  V  operating  permit 
pursuant  to  40  CFR  part  70  or  71  must 
report  all  deviations  as  defined  in  this 
subpart  in  the  semiannual  monitoring 
report  required  by  40  (>FR 
70.6(a)(3)(iii)(A)or40CFR 
71.6(a){3)(iii)(A).  If  an  affected  source 
submits  a  Compliance  report  pursuant 
to  Table  7  of  this  subpart  along  with,  or 
as  part  of,  the  semiannual  monitoring 
report  required  by  40  CFR 
70.6(a)(3)(iii)(A)or40CFR 
71.6(a)(3)(iii)(A),  and  the  Compliance 
report  includes  all  required  information 
concerning  deviations  from  any 
emission  or  operating  limitation  in  this 
subpart,  submission  of  the  Compliance 
report  shall  be  deemed  to  satisfy  any 
obligation  to  report  the  same  deviations 
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in  the  semiannual  monitoring  report. 
However,  submission  of  a  Compliance 
report  shall  not  otherwise  affect  any 
obligation  the  affected  source  may  have 
to  report  deviations  from  permit 
r'^quirf  mr-nts  to  the  permit  authority. 

§  63.6655     What  records  must  I  keep? 

(a)  If  you  mu.st  cnmply  with  the 
emission  and  operating  limitations,  you 
must  keep  the  records  described  in 
paragraphs  (a)(1)  through  (a)(3),  (b)(1) 
through  (b)(3)  and  (c)  of  this  section. 

(1)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
documentation  supporting  any  Initial 
Notification  or  Notification  of 
Compliance  Status  that  you  submitted, 
according  to  the  requirement  in 
§63.10(b)(2)(xiv). 

(2)  The  records  in  §63.6(e)(3)(iii) 
through  (v)  related  to  startup,  shutdown, 
and  malfunction. 

(3)  Records  of  performance  tests  and 
performance  evaluations  as  required  in 
§63.10(b)(2)(viii). 

(b)  For  each  CEMS  or  CPMS,  you 
must  keep  the  records  listed  in 
paragraphs  (b)(1)  through  (3)  of  this 
section. 

(1)  Records  described  in 
§63.10(b)(2)(vi)  through  (xi). 

(2)  Previous  (i.e..  superseded) 
versions  of  the  performance  evaluation 
plan  as  required  in  §  63.8(d)(3). 

(3)  Requests  for  alternatives  to  the 
relative  accuracy  test  for  CEMS  or  CPMS 
as  required  in  §63.8(f)(6)(i),  if 
applicable. 

(c)  You  must  keep  the  records 
required  in  Table  6  of  this  subpart  to 
show  continuous  compliance  with  each 
emission  or  operating  limitation  that 
applies  to  vou. 

§  63  6660     In  what  form  and  how  long  must 
I  keep  my  records'" 

laj  Y  our  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review  according  to 
§  63.10(b)(1). 

(b)  As  specified  in  §  63.10(b)(1).  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record, 
according  to  §  63.10(b)(1).  You  can  keep 
the  records  offsite  for  the  remaining  3 
years. 

Other  Requirements  and  Information 

§63  6665     What  parts  of  the  General 
Provisions  apply  to  me? 

Table  8  of  this  subpart  shows  which 
parts  of  the  General  Provisions  in 


§§63.1  through  63.15  apply  to  you.  If 
you  own  or  operate  an  existing  2SLB,  an 
existing  4SLB  stationary  RICE,  an 
existing  CI  stationary  RICE,  or  a 
stationary  RICE  with  a  manufacturer's 
nameplate  rating  of  500  brake 
horsepower  or  less,  you  do  not  need  to 
comply  with  any  of  the  requirements  of 
the  General  Provisions.  If  you  own  or 
operate  a  stationary  RICE  that  combusts 
digester  gas  or  landfill  gas  as  the 
primary  fuel  or  is  an  emergency  power/ 
limited  use  stationary  RICE,  you  do  not 
need  to  comply  with  the  requirements 
in  the  General  Provisions  except  for  the 
initial  notification  requirements. 

§63.6670     Who  implements  and  enforces 
this  subpart? 

(a)  This  subpart  is  implemented  and 
enforced  by  the  U.S.  EPA,  or  a  delegated 
authority  such  as  your  State,  local,  or 
tribal  agency.  If  the  U.S.  EPA 
Administrator  has  delegated  authority  to 
your  State,  local,  or  tribal  agency,  then 
that  agency  (as  well  as  the  U.S.  EPA)  has 
the  authority  to  implement  and  enforce 
this  subpart.  You  should  contact  your 
U.S.  EPA  Regional  Office  to  find  out 
whether  this  subpart  is  delegated  to 
your  State,  local,  or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under  40 
CFR  part  63,  subpart  E,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  the  U.S.  EPA  and  are 
not  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are: 

(1)  Approval  of  alternatives  to  the 
non-opacity  emission  limitations  and 
operating  limitations  in  §63.6600  under 
§  63.6(g). 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §63.90. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §  63.90. 

§63.6675     What  definitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act  (CAA);  in 
40  CFR  63.2,  the  General  Provisions  of 
this  part;  and  in  this  section  as  follows: 

Area  source  means  any  stationary 
source  of  HAP  that  is  not  a  major  source 
as  defined  in  part  63. 

Associated  equipment  as  used  in  this 
subpart  and  as  referred  to  in  section 
112(n)(4)  of  the  CAA,  means  equipment 


associated  with  an  oil  or  natural  gas 
exploration  or  production  well,  and 
includes  all  equipment  from  the  well 
bore  to  the  point  of  custody  transfer, 
except  glycol  dehydration  units,  storage 
vessels  with  potential  for  flash 
emissions,  combustion  turbines,  and 
stationary  RICE. 

CAA  means  the  Clean  Air  Act  (42 
U.S.C.  7401  et  seq.,  as  amended  by 
Public  Law  101-549,  104  Stat.  2399). 

Compression  ignition  engine  means 
any  stationary  RICE  in  which  a  high 
boiling  point  liquid  fuel  injected  into 
the  combustion  chamber  ignites  when 
the  air  charge  has  been  compressed  to 
a  temperature  sufficiently  high  for  auto- 
ignition,  including  diesel  engines  and 
dual-fuel  engines. 

Custody  transfer  means  the  transfer  of 
hydrocarbon  liquids  or  natural  gas:  after 
processing  and/or  treatment  in  the 
producing  operations,  or  from  storage 
vessels  or  automatic  transfer  facilities  or 
other  such  equipment,  including 
product  loading  racks,  to  pipelines  or 
any  other  forms  of  transportation.  For 
the  purposes  of  this  subpart,  the  point 
at  which  such  liquids  or  natural  gas 
enters  a  natural  gas  processing  plant  is 
a  point  of  custody  transfer. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart, 
including  but  not  limited  to  any 
emission  limitation  or  operating 
limitation; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission 
limitation  or  operating  limitation  in  this 
subpart  during  malfunction,  regardless 
or  whether  or  not  such  failure  is 
permitted  by  this  subpart. 

Diesel  engine  means  any  stationary 
RICE  in  which  a  high  boiling  point 
liquid  fuel  injected  into  the  combustion 
chamber  ignites  when  the  air  charge  has 
been  compressed  to  a  temperature 
sufficiently  high  for  auto-ignition.  This 
process  is  also  known  as  compression 
ignition. 

Diesel  fuel  means  any  liquid  obtained 
from  the  distillation  of  petroleum  with 
a  boiling  point  of  approximately  150  to 
360  degrees  Celsius.  One  commonly 
used  form  is  fuel  oil  number  2 

Digester  gas  means  any  gaseous  by- 
product of  wastewater  treatment  formed 
through  the  anaerobic  decomposition  of 
organic  waste  materials  and  composed 
principally  of  methane  and  CO2, 
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Uuul-Jui:!  t'li^iiif  UR-aas  any  siauunaiy 
KICE  in  which  a  Hquid  fuel  (typically 
diesel  fuel)  is  used  for  compression 
ignition  and  gaseous  fuel  (typically 
natural  gas)  is  used  as  the  primary  fuel. 

Emergency  power/limited  use 
stationary  RICE  means  any  stationary 
RICE  that  operates  as  a  mechanical  or 
electrical  power  source  when  the 
primary  power  source  for  a  facility  has 
been  rendered  inoperable  by  an 
emergency  situation.  Examples  include 
stationary  klCE  used  when  electric 
power  from  the  local  utility  is 
interrupted,  stationary  RICE  used  to 
pump  water  in  the  case  of  fire  or  flood, 
etc.  Emergency  power/limited  use  units 
also  include  units  that  operate  less  than 
50  hours  per  year  in  non-emergency 
situations,  including  certain  peaking 
units  at  electric  facilities  and  stationary 
RICE  at  industrial  facilities. 

Four-stroke  engine  means  any  type  of 
engine  which  completes  the  power 
cycle  in  two  crankshaft  revolutions, 
with  intake  and  compression  strokes  in 
the  first  revolution  and  power  and 
exhaust  strokes  in  the  second 
revolution. 

Gaseous  fuel  means  a  material  used 
for  combustion  which  is  normally  a  gas 
with  a  heating  value  at  standard 
temperature  and  pressure. 

Hazardous  air  pollutants  (HAP) 
means  any  air  pollutants  listed  in  or 
pursuant  to  section  112(b)  of  the  CAA. 

ISC)  standard  day  conditions  means 
288  degrees  Kelvin  (15  degrees  Celsius). 
60  percent  relative  humidity  and  101.3 
kilopascals  pressure.  ' 

Landfill  gas  means  a  gaseous  by- 
product of  the  land  application  of 
municipal  refuse  formed  through  the 
anaerobic  decomposition  of  waste 
materials  and  composed  principally  of 
methane  and  COj. 

Lean  burn  engine  means  any  two- 
stroke  or  four-stroke  engine  where  the 
manufacturer's  recommended  operating 
air/fuel  ratio  divided  by  the 
stoichiometric  air/fuel  ratio  is  greater 
than  1.1. 

Liquefied  petroleum  gas  means  any 
liquefied  hydrocarbon  gas  obtained  as  a 
by-product  in  petroleum  refining  of 
natural  gas  production. 

Liquid  fuel  means  any  fuel  in  liquid 
form  at  standard  temperature  and 
pressure,  including  but  not  limited  to 
diesel.  residual/crude  oil.  kerosene/ 
naphtha  (jet  fuel),  and  gasoline. 

Major  Source,  as  used  in  this  subpart, 
shall  have  the  same  meaning  as  in 
§63.2.  except  that: 

(1)  Emissions  from  any  oil  or  gas 
exploration  or  production  well  (with  its 
associated  ecjuipment  (as  defined  in  this 
section))  and  emissions  from  any 
pipeline  compressor  station  or  pump 


sidUDn  shall  not  be  aggregated  with 
emissions  from  other  similar  units,  to 
determine  whether  such  emission 
points  or  stations  are  major  sources, 
even  when  emission  points  are  in  a 
contiguous  area  or  under  common 
control  except  when  they  are  on  the 
same  surface  site; 

(2)  For  oil  and  gas  production 
facilities,  emissions  from  processes, 
operations,  or  equipment  that  are  not 
part  of  the  same  oil  and  gas  production 
facility,  as  defined  in  this  section,  shall 
not  be  aggregated;  and 

(3)  For  production  field  facilities,  only 
HAP  emissions  from  glycol  dehydration 
units,  storage  tanks  with  flash  emissions 
potential,  combustion  turbines  and 
reciprocating  internal  combustion 
engines  shall  be  aggregated  for  a  major 
source  determination. 

Malfunction  means  any  sudden, 
infrequent,  and  not  reasonably 
preventable  failure  of  air  pollution 
control  equipment,  process  equipment, 
or  a  process  to  operate  in  a  normal  or 
usual  manner.  Failures  that  are  caused 
in  part  by  poor  maintenance  or  careless 
operation  are  not  malfunctions. 

Natural  gas  means  a  naturally 
occurring  mixture  of  hydrocarbon  and 
non-hydrocarbon  gases  found  in 
geologic  formations  beneath  the  Earth's 
surface,  of  which  the  principal 
constituent  is  methane.  May  be  field  or 
pipeline  Quality. 

Non-selective  catalytic  reduction 
(NSCRI  means  an  add-on  catalytic 
nitrogen  oxides  (NO\)  control  device  for 
rich  burn  engines  that,  in  a  two-step 
reaction,  promotes  the  conversion  of 
excess  oxygen,  NO\.  CO.  and  volatile 
organic  compounds  (VOC)  into  CO:, 
nitrogen,  and  water. 

Oil  and  gas  production  facility  as 
used  in  this  subpart  means  any  grouping 
of  equipment  where  hydrocarbon 
liquids  are  processed,  upgraded  (i.e.. 
remove  impurities  or  other  constituents 
to  meet  contract  specifications),  or 
stored  prior  to  the  point  of  custody 
transfer;  or  where  natural  gas  is 
processed,  upgraded,  or  stored  prior  to 
entering  the  natural  gas  transmission 
and  storage  source  categorv'.  For 
purposes  of  a  major  source 
determination,  facility  (including  a 
building,  structure,  or  installation) 
means  oil  and  natural  gas  production 
and  processing  equipment  that  is 
located  within  the  boundaries  of  an 
individual  surface  site  as  defined  in  this 
section.  Equipment  that  is  part  of  a 
facility  will  typically  be  located  within 
close  proximity  to  other  equipment 
located  at  the  same  facility.  Pieces  of 
production  equipment  or  groupings  of 
equipment  located  on  different  oil  and 
gas  leases,  mineral  fee  tracts,  lease 


iidcts.  subsurface  or  surface  unit  areas, 
surface  fee  tracts,  surface  lease  tracts,  or 
separate  surface  sites,  whether  or  not 
connected  by  a  road,  waterway,  power 
line  or  pipeline,  shall  not  be  considered 
part  of  the  same  facility.  Examples  of 
facilities  in  the  oil  and  natural  gas 
production  source  category  include,  but 
are  not  limited  to,  well  sites,  satellite 
tank  batteries,  central  tank  batteries,  a 
compressor  station  that  transports 
natural  gas  to  a  natural  gas  processing 
plant,  and  natural  gas  processing  plants. 

Oxidation  catalyst  means  an  add-on 
catalytic  control  device  for  lean  bum 
engines  that  controls  CO  and  VOC  by 
oxidation. 

Peaking  unit  or  engine  means  any 
standby  engine  intended  for  use  during 
periods  of  high  demand  that  are  not 
emergencies. 

Potential  to  emit  means  the  maximum 
capacity  of  a  stationary  source  to  emit 
a  pollutant  under  its  physical  and 
operational  design.  Any  physical  or 
operational  limitation  on  the  capacity  of 
the  stationary  source  to  emit  a  pollutant, 
including  air  pollution  control 
equipment  and  restrictions  on  hours  of 
operation  or  on  the  type  or  amount  of 
material  combusted,  stored,  or 
processed,  shall  be  treated  as  part  of  its 
design  if  the  limitation  or  the  effect  it 
would  have  on  emissions  is  federally 
enforceable. 

Production  field  facility  means  those 
oil  and  gas  production  facilities  located 
prior  to  the  point  of  custody  transfer. 

Propane  means  a  colorless  gas  derived 
from  petroleum  and  natural  gas.  with 
the  molecular  structure  CiHx.  suitable 
for  use  in  spark-ignited  internal 
combustion  engines. 

Responsible  official  means 
responsible  official  as  defined  in  40  CFR 
70.2. 

Rich  bum  engine  means  any  four- 
stroke  spark  ignited  engine  where  the 
manufacturers  recommended  operating 
air/fuel  ratio  divided  by  the 
stoichiometric  air/fuel  ratio  is  less  than 
or  equal  to  1.1. 

Spark  ignition  engine  means  a  type  of 
engine  in  which  a  compressed  air/fuel 
mixture  is  ignited  by  a  timed  electric 
spark  generated  by  a  spark  plug. 

Stationary  reciprocating  internal 
combustion  engine  (RICEI  means  any 
reciprocating  internal  combustion 
engine  which  uses  reciprocating  motion 
to  convert  heat  energy  into  mechanical 
work  and  which  is  not  mobile. 
Stationary  RICE  differ  from  mobile  RICE 
in  that  stationary  RICE  are  not  self 
propelled,  are  not  intended  to  be 
propelled  while  performing  their 
function,  or  are  not  portable  or 
transportable  as  that  term  is  identified 
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in  thr  Hofinition  of  nnn-mad  pn^ine  at 
411  (  FK  HM.2. 

Stationary  RICE  test  cell/stand  means 
an  engine  test  cell/stand,  as  defined  in 
subpart  PPPPP  of  this  part,  that  tests 
stationary  RICE. 

Stoichiometric  means  the  theoretical 
air-to-fuel  ratio  required  for  complete 
combustion. 


Subpart  means  40  CFR  part  63, 
subpart  ZZZZ. 

Surface  site  means  any  combination 
of  one  or  more  graded  pad  sites,  gravel 
pad  sites,  foundations,  platforms,  or  the 
immediate  physical  location  upon 
which  equipment  is  physically  affixed. 

Two-stroke  engine  means  a  type  of 
engine  which  completes  the  power 


cycle  in  single  crankshaft  revolution  by 
combining  the  intake  and  compression 
operations  into  one  stroke  and  the 
power  and  exhaust  operations  into  a 
second  stroke.  This  system  requires 
auxiliary'  scavenging  and  inherently 
runs  lean  of  stoichiometric. 


I  ables  to  Subpart  ZZZZ  of  Part  t.3 

Tab^e  iA  TO  Sjbpah-  ZZZZ  CF  Part  63  — Ef-^iSSON  lm  'a-ons  f  c^  Existing,  New,  and  Reconstructed  Spark 

Ignition,  4SRB  Stationapv  rice 

[As  stated  in  §§63  6600  and  63  6640.  you  rr.uS'  cor^ipi\  Aitr  "ie  'jijvMig  emission  limitations  for  existing,  new  and  reconstructed  4SRB 

siaiiona.ry  RICE] 


For  each  .  .  . 

You  must  meet  one  of  ftie  following  emission  limitations  .  .  . 

1   4SRB  stationary  RICE 

a.  Reduce  formaldehyde  emissions  by  75  percent  or  more,  if  you  use 
NSCR;  or 

b.  Limit  the  concentration  of  formaldehyde  in  the  stationary  RICE  ex- 
haust to  350  ppbvd  or  less  at  15  pjercent  O:,  if  you  use  means  ottier 
than  NSCR  lo  reduce  HAP  emissions 

Table  1b  to  Subpar"^  ZZZZ 


:>'^  Part  63  — QPERATiKgG  LIMITATIONS  FOR  EXISTING,  NEW,  AND  RECONSTRUCTED  SPARK 

IGNITION.  4SRB  Stationary  RICE 


[As  stated  in  §§63.6600,  63.6630  and  63  6640,  you  must  comply  with  the  following  operating  emission  limitations  for  existing,  new  and 

reconstructed  4SRB  stationary  RICE] 


For  each 


You  must  meet  the  following  operating  limitation 


1.  4SRB  stationary  RICE  complying  with  the  requirement  to  reduce 
formaldehyde  emissions  by  75  percent  or  more  using  NSCR. 


2.  4SRB  stationary  RICE  complying  with  the  requirement  to  limit  the 
concentration  of  formaldehyde  in  the  stationary  RICE  exhaust  to  350 
ppbvd  or  less  at  15  percent  O;  using  means  other  than  NSCR  to  re- 
duce emissions 


a  f^aintain  your  catalyst  so  that  the  pressure  drop  across  the  catalyst 
does  not  change  by  more  than  two  inches  of  water  from  the  pres- 
sure drop  across  the  catalyst  measured  dunng  the  initial  perform- 
ance test:  and 

b.  Maintain  your  catalyst  so  that  the  temperature  rise  across  the  cata- 
lyst is  no  more  than  5  percent  different  from  the  temperature  nse 
across  the  catalyst  measured  during  the  initial  performance  test  and 

c    Maintain  the  temperature  of  your  stationary  RICE  exhaust  so  that 

the  catalyst  inlet  temperature  is  greater  than  or  equal  to  750^F  and 

less  than  or  equal  to  1250-F 
a.  Maintain  an  operating  load  equal  to  or  greater  than  95  percent  of  the 

operating  load  established  dunng  the  initial  performance  test;  or 
b  Maintain  a  fuel  flow  rate  equal  to  or  greater  than  95  percent  of  the 

fuel  flow  rate  established  dunng  the  initial  performance  test:  and 

c.  You  must  comply  with  any  additional  operating  limitations  approved 
by  the  Administrator. 


Table  2a  to  Subpart  ZZZZ 


Pap^  63  -— EwiSSiON  L.Mi'ATiONs  ^0^  Ntv'v  an;:  Reconstructed  Lean  Burn  and 
Compression  Ignition  Stationary  ricE 


[As  stated  in  §§63  6600  and  63  6640,  you  must  comply  with  the  following  emission  limitations  for  new  and  reconstructed  lean  bum  and 

compression  ignition  stationary  RICE] 


For  each 


You  must  meet  the  following  emission  limitation 


1   2SLB  stationary  RICE 


2  4SLB  stationary  RICE 


3  CI  stationary  RICE 


.  Reduce  CO  emissions  by  60  percent  or  more,  if  you  use  an  oxida- 
tion catalyst:  or 

.  Limit  concentration  of  formaldehyde  in  the  stationary  RICE  exhaust 
to  17  ppmvd  or  less  at  15  percent  O.-.  if  you  use  some  n^ans  other 
than  an  oxidation  catalyst  to  reduce  emissions. 

.  Reduce  CO  emissions  by  93  percent  or  more,  if  you  use  an  oxida- 
tion catalyst:  or 

Limit  concentration  of  fomialdehyde  in  the  stationary  RICE  exhaust 
to  14  ppmvd  or  less  at  15  percent  O:.  if  you  use  some  means  other 
than  an  oxidation  catalyst  to  reduce  emissions. 
Reduce  CO  emissions  by  70  (jercent  or  more,  if  you  use  an  oxida- 
tion catalyst,  or 


~Hh}i 
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Table  2a  to  Subpart  7777  of-  Part  63.— Emission  Limitations  for  New  and  Reconstructed  lean  Burn  and 

,  Compression  Ignition  Stationary  RICE— Continued 

[As  staled  in  §§63  6600  and  63  6640.  you  must  connply  with  the  following  emission  limitations  for  new  and  reconstaicted  lean  bum  and 

compression  ignition  stationary  RICE] 


For  each 


You  must  meet  the  following  emission  limitation 


b.  Limit  concentration  of  formaldehyde  in  the  stationary  RICE  exhaust 
to  580  ppbvd  or  less  at  15  percent  O:.  if  you  use  some  means  other 
than  an  oxidation  catalyst  to  reduce  emissions 


Table  2b  to  Subpart  7777  of  Part  63.— Operating  Limitations  for  New  and  Reconstructed  Lean  Burn  and 

Compression  Ignition  Stationary  RICE 

[As  stated  in  §§63  6600,  63  663p,  and  63  6640  you  must  comply  with  the  following  operating  limitations  for  new  and  reconstructed  lean  t?um 

and  compression  ignition  stationary  RICE] 


For  each 


2SLB  and  4SLB  stationary  RICE  and  CI  stationary  RICE  with  a 
brake  horsepower  <5000  complying  with  the  requirement  to  reduce 
CO  emissions  using  an  oxidation  catalyst 


2SLB  and  4SLB  stationary  RICE  and  CI  stationary  RICE  complying 
with  the  requirement  to  limit  the  concentration  of  formaldehyde  in  the 
stationary  RICE  exhaust. 


You  must  meet  the  following  operating  limitation 


a.  Maintain  your  catalyst  so  that  the  pressure  drop  across  the  catalyst 
does  not  change  by  more  than  two  inches  of  water  from  the  pres- 
sure drop  across  the  catalyst  that  was  measured  during  the  initial 
performance  test,  and 

b.  Maintain  the  temperature  of  your  stationary  RICE  exhaust  so  that 
the  catalyst  inlet  temperature  is  greater  than  or  equal  to  500  F  and 
less  than  or  equal  to  1250  F 

a  Maintain  an  operating  load  equal  to  or  greater  than  95  percent  of  the 
Ofjerating  load  established  dunng  the  initial  performance  test,  or 

b  Maintain  a  fuel  flow  rate  equal  to  or  greater  than  95  percent  of  the 
fuel  flow  rate  established  dunng  the  initial  performance  test:  and 

c.  You  must  comply  with  any  additional  operating  limitations  approved 
by  the  Administrator. 


TABLE  3  TO  Subpart  7777  of  Part  63.— Subsequent  Performance  Tests 

[As  stated  in  §§63.6615  and  63.6620,  you  must  comply  with  the  following  subsequent  performance  test  requirements] 


For  each 


Complying  with  the  requirement  to 


1  2SLB  and  4SLB  stationary  RICE  and  CI  sta- 
tionary RICE  with  a  brake  horsepower  <5000 

2  4SRB  stationary  RICE  with  a  brake  horse- 
power >5000 

3  Stationary  RICE  (all  stationary  RICE  subcat- 
egories and  all  brake  horsepower  ratings). 


Reduce  CO  emissions  if  using  an  oxidation 

catalyst 
Reduce  formaldehyde  emissions   75   percent 

or  more  using  NSCR 
Limit  the  concentration  of  formaldehyde  in  the 

stationary   RICE   exhaust,   if  using   means 

other  than  an  oxidation  catalyst  or  NSCR 


You  must 


Conduct  subsequent  performance  tests  quar- 
terly 

Conduct  subsequent  fjerformance  tests  semi- 
annually^ 

Conduct  subsequent  performance  tests  semi- 
annually" 


"After  you  have  demonstrated  compliance  for  two  consecutive  tests,  you  may  reduce  the  frequency  of  subsequent  perfomnance  tests  to  annu- 
ally If  the  results  of  any  subsequent  annual  performance  test  indicate  the  stationary  RICE  is  not  in  compliance  with  the  formaldehyde  emission 
limitation,  or  you  deviate  from  any  of  your  operating  limitations,  you  must  resume  semiannual  performance  tests 

Table  4  to  Subpart  7777  of  Part  63.— Requirements  for  Performance  Tests 

[As  stated  in  §§63  6610,  63  6620,  and  63  6640,  you  must  comply  with  the  following  requirements  for  performance  tests] 


For  each  .  .  . 

Complying  with  ttie  re- 
quirement to 

You  must  .  .  . 

Using 

According  to  tfie  following 
requirements 

1   2SLB  and  4SLB  sta- 

a. Reduce  CO  emissions  if 

1  Measure  the  O:  at  the 

(1)  Portable  CO  and  0: 

(a)  Using  ASTM  D6522- 

tionary  RICE  and  CI  sta- 

using an  oxidation  cata- 

inlet and  outlet  of  the 

analyzer. 

00  ^  Measurements  to 

tionary  rice  with  a 

lyst. 

oxidation  catalyst 

determine  O.-  must  be 

brake  horsepower  <5000. 

and 

made  at  the  same  time 
as  the  measurements 
for  CO  concentration 

ii.  Measure  the  CO  at  the 

(1)  Portable  CO  and  O: 

(a)  Using  ASTM  D6522- 

inlet  and  the  outlet  of 

analyzer. 

00"  The  CO  concentra- 

the oxidation  catalyst 

tion  must  t)e  at  1 5  per- 
cent 0:,  dry  basis 

2  4SRB  stationary  RICE 

a.  Reduce  formaldehyde 

1  Select  the  sampling  port 

(1)  Method  1  or  1A  of  40 

(a)  Sampling  sites  must  be 

emisswns  by  75  percent 

location  and  the  number 

CFR  part  60.  appendix 

located  at  the  inlet  and 

or  more  using  NSCR 

of  traverse  points 

A§63  7(d)(1)(i) 

outlet  of  the  NSCR 

_ 

and 
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Table  4  ^c  Subpart  ZZZZ  cf  Par-  63  — Requirements  for  Perpcrn'a-,:?  tests — Continued 

[As  stated  m  §§63  6610.  63  6620.  ana  63  6640,  you  must  comply  with  the  loiiOAing  tequifenienib  tor  pertormance  tests] 


For  each  .  .  . 

Complying  with  the  re- 
quirement to 

You  must  .  .  . 

Using    .  .  . 

According  to  the  following 
requirements 

il  Measure  0:  at  the  inlet 

(1)  Method  3A  and  3B  of 

(a)  Measurements  to  de- 

and outlet  of  the  control 

40  CFR  part  60.  appen- 

termine 0.  concentration 

device 

dix  A. 

must  be  made  at  tfie 

and 

same  time  as  the  meas- 
urements for  formalde- 
hyde concentration 

ill  Measure  moisture  con- 

(1) Method  4  of  40  CFR 

(a)  Measurements  to  de- 

tent at  the  inlet  and  out- 

part 60,  appendix  A. 

termine  moisture  content 

let  o!  tne  NSCR. 

must  be  made  at  the 

and 

same  time  and  location 
as  the  measurements 
for  formaldehyde  con- 
centration 

iv.  Measure  fomialdehyde 

(1)  Method  320  or  323  of 

(a)  Formaldehyde  con- 

at ttie  inlet  and  ttte  out- 

40 CFR  part  63,  appen- 

centration must  be  at  1 5 

let  of  the  NSCR 

dix  A,  EPA  SW-846 
Method  0011  or  Method 
CARB430" 

percent  0;.  dry  basis 
Results  of  this  test  con- 
sist of  the  average  of 
the  three  1  -hour  or 
longer  runs 

3  Stationarv  RICE        

a  Limit  the  concentration     '  i  Select  the  sampling  port 

(1)  Method  1  or  1A  of  40 

(a)  If  using  a  control  de- 

of formaldehyde  in  the            location  and  the  number 

CFR  part  60,  appendix 

vice,  the  sampling  site 

stationary  RICE  exhaust         of  traverse  points 

A§63.7(d)(1)(i). 

must  be  located  at  the 

and  . 

outlet  of  the  control  de- 

- 

ii  Determine  the  0:  con- 

(1) Method  3A  or  3B  of  40 

(a)  Measurements  to  de- 

centration  of  the  sta- 

CFR part  60.  appendix 

tennine  0:  concentration 

tionary  RICE  exhaust  at 

A. 

must  be  made  at  the 

the  sampling  port  loca- 

same time  and  location 

tion. 

as  the  measurements 

and 

for  formaldehyde  con- 
centration 

iii.  Measure  moisture  con- 

(1) Method  4  of  40  CFR 

(a)  Measurements  to  de- 

tent of  the  stationary 

part  60,  appendix  A. 

termine  moisture  content 

• 

RICE  exhaust  at  the 

must  be  made  at  the 

sampling  port  location. 

same  time  and  location 

and 

as  the  measurements 
for  formaldehyde  con- 
centration 

iv.  Measure  formaldehyde 

(1)  Method  320  or  323  of 

(a)  The  stationary  RICE 

• 

at  the  exhaust  of  the 

40  CFR  part  63.  appen- 

must be  operating  at  the 

stationary  RICE. 

dix  A;  or  Method  CARB 
430  ■■  (spark  ignition 
4SRB  stationary  RICE 
only);  or  EPA  SW-846 
Method  0011. 

lowest  operating  load  at 
which  you  will  operate 
the  stationary  RICE:  and 
Formaldehyde  con- 
centration must  be  at  1 5 
percent  0:  dry  basis 
Results  of  this  test  con- 
sist of  the  average  of 

m 

the  three  1  -hour  or 
k)nger  njns 

"You  may  obtain  a  copy  of  ARB  Method  430  from  the  Califomia  Environmental  Protection  Agency,  Air  Resources  Board  2020  L  Street  Sac- 
ramento, CA  95812  or  you  may  download  a  copy  of  ARB  Method  430  from  ARB's  web  site  (,httpJ/vmw.artcago^nes\meth'voi3/vo\3.htm) 

t^You  may  also  use  Methods  3A  and  10  as  options  to  ASTM-D6522-00  You  may  obtain  a  copy  of  ASTM-D6522-00  from  at  least  one  of  the 
following  addresses:  American  Society  for  Testing  and  Materials,  100  Barr  Harbor  Dnve.  West  (:onshohochen,  PA  19428-2959.  or  University 
Microfilms  International  300  North  Zeeb  Road  Ann  Artxjr.  Ml  48106. 
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Table  5  to  Subpart  7777  of  Part  63.— Initial  Compliance  With  Emission  Limitations  and  Operating 

Limitations 

(As  stated  in  §§63.6625  and  63.6630.  you  must  initially  comply  with  the  emission  and  operating  limitations  as  required  by  the  following) 


For  each 


2SLB  and  4SLB  stationary  RICE  and 
CI  stationary  RICE  with  a  brake 
horsepower  <5000 


Complying  with  the  requirement  to  . 


a   Reduce  CO  emissions  if  using  an  ox- 
idation catalyst 


You  have  demonstrated  initial  compliance  if 


2  2SLB  and  4SLB  stationary  RICE  and 
CI  stationary  RICE  with  a  brake 
horsepower  >5000 


a  Reduce  CO  emissions  if  using  an  ox- 
idation catalyst 


3  4SRB  stationary  RICE 


4  Stationary  RICE 


a    Reduce  formaldehyde  emissions  if 
using  NSCR. 


a   Limit  the  corx:entration  of  formalde- 
hyde in  the  stationary  RICE  exhaust 


i.  The  average  reduction  of  emissions  of  CO  determined 
from  the  initial  performance  lest  achieves  the  required 
CO  percent  reduction,  and 

ii.  You  have  installed  a  CPMS  to  continuously  monitor  cata- 
lyst pressure  drop  and  catalyst  inlet  lemp)erature  accord- 
ing to  the  requirements  in  §63  6625(b):  and 

iii.  You  have  recorded  the  catalyst  pressure  drop  and  cata- 
lyst inlet  temperature  dunng  the  initial  performance  test. 

i.  You  have  installed  a  CEMS  to  continuously  monitor  CO 
and  either  O:  or  CO:  at  both  the  inlet  and  outlet  of  the 
oxidation  catalyst  according  to  the  requirements  in 
§63  6625(a);  and 

ii  You  have  conducted  a  performance  evaluation  of  your 
CEMS  using  PS  3  and  4A  of  40  CFR  part  60.  appendix 
B,  and 

iii.  The  average  reduction  of  CO  calculated  using  §63  6620 
equals  or  exceeds  the  required  percent  reduction  The 
initial  test  compnses  the  first  4-hour  penod  after  success- 
ful validation  of  the  CEMS  Compliance  is  based  on  the 
average  percent  reduction  achieved  dunng  the  4-hour 
penod 

i.  The  average  reduction  of  emissions  of  formaldehyde  de- 
termined from  the  initial  performance  test  is  equal  to  or 
greater  than  the  required  formaldehyde  percent  reduc- 
tion, and 

ii.  You  have  installed  a  CPMS  to  continuously  monitor  cata- 
lyst pressure  drop  and  catalyst  temperature  nse  accord- 
ing to  the  requirements  in  §63  6625(b),  and 

iii.  You  have  recorded  the  catalyst  pressure  drop,  catalyst 
inlet  temperature  and  catalyst  temperature  nse  dunng  the 
initial  performance  test 

i  The  average  formaldehyde  concentration,  corrected  to  15 
percent  O:,  dry  basis,  from  the  three  test  runs  is  less 
than  or  equal  to  the  formaldehyde  emission  limitation; 
and 

ii.  You  have  installed  a  CPMS  to  continuously  monitor  sta- 
tionary RICE  operating  load  or  fuel  flow  rate  according  to 
the  requirements  in  §63  6625(b),  and 

iii.  You  have  recorded  the  average  stationary  RICE  op)er- 
ating  load  or  fuel  flow  rate  dunng  the  initial  performance 
test. 


Fable  6  to  Subpart  7777  of  Part  63.— Continuous  Compliance  vv,;ri  Emission  Limitations  and  Operating 

Limitations 

[As  stated  in  §63  6640,  you  must  continuously  comply  with  the  emissions  and  operating  limitations  as  required  by  the  following] 


For  each 


Complying  with  the  requirement  to 


You  must  demonstrate  continuous  compliarx^e  by 


1 .  2SLB  and  4SLB  stationary 
CI  stationary  RICE  with 
horsepower  <5000. 


RICE  and 
a    brake 


a.  Reduce  CO  emissions  if  using  an 
ozidation  catalyst. 


2SL8  and  4SLB  stationary 
CI  stationary  RICE  with 
horsepower  >5000. 


RICE  and 
a    brake 


a  Reduce  CO  emissions  if  usir>g  an  ox- 
idation catalyst 


i.  Conducting  quarterly  performance  tests  for  CO  to  dem- 
onstrate that  the  required  CO  percent  reduction  is 
achieved;  and 

ii  Collecting  the  catalyst  pressure  drop  and  catalyst  inlet 
temperature  data  according  to  §63  6625(b);  and 

iii   Reducing  these  data  to  4-hour  rolling  averages,  and 

iv  Maintaining  the  4-hour  rolling  averages  within  the  ofier- 
ating  limitations  for  the  pressure  drop  across  the  catalyst 
and  the  catalyst  inlet  temperature  estatMished  dunng  tfie 
initial  performance  lest 

I  Collecting  the  monitonng  data  according  to  §63  6625(a), 
reducing  the  measurements  to  1-hour  averages,  cateu- 
lating  th%  percent  reduction  of  CO  emissions  according  to 
§63  6620.  and 

ii.  Demonstrating  that  the  oxidation  catalyst  achieves  the 
required  p)ercent  reduction  of  CO  emissions  over  the  4- 
hour  averaging  penod:  and 
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Table  6  to  Subpap-^  zzzz  :>  P-f-"  63  —Continuous  Comp'ja\'cf  W^-^"  Emission  Limitations  and  Operating 

Limitations — Contmuec 

[As  stated  in  §  63.6640,  you  must  continuously  comply  with  the  emissions  and  operating  limitations  as  required  by  the  following] 


For  each 


Complying  with  the  requirement  to  . 


You  must  demonstrate  continuous  compliar»ce  tiy  . 


3  Spark  ignition,  4SRB  stationary  RICE 


4    4SRB  stationary  RICE  with  a  brake 
horsepower  >50(X). 

5.  Stationary  RICE  ^ 


a    Reduce   tormaidehyde  emissions 
using  NSCR 


Reduce     formaldehyde 
using  NSCR 


emissions     if 


a   Limit  the  concentration  of  formalde- 
hyde in  the  stationary  RICE  exhaust. 


iii.  Conducting  an  annual  RATA  of  your  CEMS  using  PS  3 
and  4A  of  40  CFR  part  60.  appendix  6  as  well  as  daily 
and  periodic  data  quality  checks  in  accordance  with  40 
CFR  pari  60  appendix  F.  procedure  1 

i.  Collecting  the  pressure  drop  across  the  catalyst  the  cata- 
lyst inlet  temperature  and  the  temperature  nse  across  the 
catalyst  data  according  to  §63  6625(b):  and 

ii.  Reducing  these  data  to  4-hour  rolling  averages;  and 

iii.  Maintaining  the  4-hour  rolling  averages  within  the  oper- 
ating limitations  tor  pressure  drop  across  the  catalyst  the 
catalyst  inlet  temperature  and  temperature  nse  across 
the  catalyst  established  dunng  the  performance  test 

CorKlucting  semiannual  performance  tests  for  formaldehyde 
to  demonstrate  that  the  required  formaldehyde  percent 
reduction  horsepower  is  achieved ' 

i  Conducting  semiannual  performance  tests  for  formalde- 
hyde to  demonstrate  that  your  emissions  remain  at  or 
below  the  formaldehyde  concentration  limit";  arKJ 

ii.  Collecting  the  operating  load  or  fuel  ftow  data,  and 

iii.  Reducing  operating  load  or  fuel  flow  data  to  4-hour  roll- 
ir>g  averages;  and 

iv.  Maintaining  the  4-hour  rolling  averages  equal  to  or 
greater  than  95  percent  of  the  operating  limitations  estab- 
lished dunng  the  initial  performance  test 


•'  After  you  have  demonstrated  compliance  for  two  consecutive  tests,  you  may  reduce  the  frequency  of  subsequent  perfonnance  tests  to  annu- 
ally If  the  results  of  any  subsequent  annual  performance  test  indicate  the  stationary  RICE  is  not  in  compliance  with  the  formaldehyde  emission 
limitation,  or  you  deviate  from  any  of  vour  operating  limitations  you  must  resume  semiannual  performance  tests 

Table  7  to  Subpart  7777  of  Part  63.— Requirements  for  Reports 

[As  stated  in  §63.6650,  you  must  comply  with  the  following  requirements  for  reports] 


You  must  submit  a  (n) 


1   Compliance  report 


The  report  must  contain 


You  must  submit  the  report 


2  An  immediate  startup,  shutdown,  and 
malfunction  report  if  you  had  a  start- 
up, shutdown,  or  malfunction  during 
the  reporting  penod 


a.  If  there  are  no  deviations  from  any  emission  limitations 
or  operating  limitations  that  apply  to  you,  a  statement 
that  there  were  no  deviations  from  the  emission  limita- 
tions or  operating  limitations  dunng  the  reporting  penod. 
If  there  were  no  periods  dunng  which  the  CMS.  including 
CEMS  and  CPMS  was  oul-of-control.  as  specified  in 
§63  8(c)(7),  a  statemeni  that  there  were  not  penods  dur- 
ing which  the  CMS  was  out-of-control  dunng  the  report- 
ing period 

or 

b.  If  you  had  a  deviation  from  any  emission  limitation  or  op- 
erating limitation  dunng  the  reporting  penod  the  informa- 
tion in  §  63.6650(d).  If  there  were  penods  dunng  which 
the  CMS,  including  CEMS  and  CPMS  was  out-of-control, 
as  specified  m  §63  8(c)(7),  the  information  in 
§63  6650(e) 

or 

c.  If  you  had  a  startup,  shutdown  or  malfunction  during  the 
reporting  penod.  the  information  in  §63.10(d)(5)(i). 

a  Actions  taken  for  the  event  

and 


b.  The  infomiation  in  §63.10(d)(5)(ii) 


i     Semiannually   according   to  the   re- 
quirements in  §  63.6650(b). 


I    Semiannually   according   to  the   re- 
quirements in  §63  6650(b). 


i.  Semiannually  according  to  the  re- 
quirements in  §63  6650(b) 

i.  by  fax  or  telephone  within  2  working 
days  after  starting  actions  irKon- 
sistent  with  tfie  plan 

i.  By  letter  within  7  working  days  after 
the  end  of  the  event  unless  you  have 
made  alternative  arrangements  with 
the  permitting  authorities. 

(§63.10(d)(5)(ii)). 


t  .'.tl 


li-'Mstrl 
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i  ABLE  8  TO  Subpart  7777  of  Part  63  Applicability  of  General  Provisions  to  Subpart  ZZZ2 

[As  staled  m  §63 6665.  you  must  comply  with  the  following  applicable  general  provisions] 


General  provisions  citation 


Subject  of  citation 


Applies  to  Subpart 


T 


Explanation 


§63.1 

§632 

§633 
§634 


§63.5  

§636(3)  

§63  6(b)(1H4) 


8  §63  6(b)(5)   . 

9  §63  6(b)(6)  . 

10  §636(b)(7) 


Yes 


General  applicability  of  the  Gen- 
eral Provisions 

Definitions Yes 

Units  and  abbreviations  Yes 

Prohibited     activities     and     cir-  Yes 

cumvention  | 

Construction  and  reconstruction  ...  1  Yes 

Applicability  Yes 

Compliance  dates  for  new  and  re-  Yes 

constructed  sources 

Notification  <  Yes 

(Reserved)  '  Yes 

Yes 


Compliance  dates  for  new  and  re 
constructed  area  sources  that 
become  ma|or  sources 

11   §63.6(c)(1)-(2)  j  Compliance     dales     for    existing 

sources 


Yes 


12 
13 


§63  6(c)(3H4) 
§63.6(c)(5)  


14  §636(d)    

15  §63  6(e)(1)-{2) 

16  §63  6(e)(3)  


17  §63  6(f)(1) 


18  §63  6(f)(2) 


19  §63.6(f)(3)   

20  §63  6(g)(1H3) 

21  §63  6(h)  


22  §63  6(i) 

23  §63  6(j) 


24  §637(a)(1)-<2) 

25  §63  7(a)(3)  

26  §63  7(b)(1)  

27  §637(b)(2)   

28  §637(c)  

29  §637(d)    

30  §63  7(e)(1)   


31.  §63  7(e)(2) 

32  §63  7(e)(3) 

33  §63  7(e)(4) 


34 
35 

36 

37 


§63  7(f) 
§63  7(9) 


§637(h)    ... 
§63  8(a)(1) 


38  §63  8(a)(2)  

39  §63  8(a)(3)  

40  §63  8(a)(4)   

41  §638(b)(1)   

42  §638(b)(2H3) 


[Reserved]  Yes. 

Compliance     dates    for    existing    Yes. 

area     sources     that     t)ecome 

major  sources 

[Reserved]    i  Yes 

Operation  and  maintenance  Yes 

Startup,   shutdown,  and  malfurK-     No  .. 

tion  plan 
Applicability  of  standards  except     Yes 

dunng    startup    shutdown    mal-  i 

function  (SSM)  | 

Methods  lor  determining  compli-    Yes 

ance 

Finding  of  compliance    ;  Yes. 

Use  of  alternate  standard  !  Yes. 

Opacity     and     visible     emission  |  No  .. 

standards 

Compliance  extension  procedures    Yes 

and  cntena 
Presidential    compliance    exemp-     Yes 

tion 

Perlormance  test  dates  Yes 

Section  114  authority   Yes. 

Notification  of  perlormance  test  Yes 

Notification  of  rescheduling  ,  Yes. 

Quality  assurance/test  plan  |  Yes. 

Testing  facilities  Yes. 

Conditions    for    conducting    per-    Yes  . 

formance  tests 


Conditions    for    conducting    per-     Yes 

formance  tests 

Test  run  duration  1  Yes. 

Administrator   may   require   other    Yes 

testing  under  section  114  of  the 

CAA 
Alternative  test  method  provisions     Yes 
Performance    test    data    analysis.     Yes 

recordkeeping,  and  repxsrting 

Waiver  of  tests Yes. 

Applicability  of  monitohng  require-     Yes 

ments 


Additional 
§63  6675 


terms      defined 


in 


No    requirement    for    a    startup, 
shutdown  and  malfunction  plan. 


Yes. 


Performance  specifications  

[Reserved) 

Monitoring  with  flares  No. 

Monitoring  Yes 

Multiple     effluents     and     multiple     Yes 
monitoring  systems 

43  §63.8(c)(1)  I  Monitonng  system  operation  and     Yes 

maintenance 

44  §638(c)(1)(i)  I  Routine  and  predictable  SSM  Yes 


Subpart  ZZZZ.  40  CFR  part  63. 
does  not  contain  opacity  or  visi- 
ble emission  standards 


Except  that  testing  is  required 
under  lowest  load  conditions  for 
some  regulatory  alternatives. 


Subpart  ZZZZ,  40  CFR  part  63, 
contains  specific  requirements 
for  monitonng  at  §63  6625 


P'fMit'ral   Registpr '\'ri!     Ti"    \'. 


■Th, 


December 


"If 


iposed  Rul 


Table  8  to  Subpart  ZZZZ  :  ►  Pap-  63  Applicability  of  General  Provisions  to  Subpart  ZZZZ— Continued 

[As  stated  in  §63.6665,  you  must  comply  with  the  following  applicable  general  provisions] 


General  provisions  citation 


45  §63.8(0(1  )(ii)  .. 

46  §63.8(c)(1)(iii)  ., 

47  §63  8(c)(2)-(3) 
48.  §  63.8(c)(4)  


49  §63.8(c)(5) 

50  §63.8(c)(6)-(8) 


51  §  63.8(d) 

52  §  63.8(e) 


53  §63  8(f)(1)-(5) 

54  §  63.8(f)(6)   


55.  §  63.8(g) 


56  §63  9(a) 


57 
58 
59 

60 
61 


§63  9(b)(1H5) 

§639(c)  

§639(d)  


§63  9(e) 
§63  9(f)  . 


62  §63.9(g)(1) 

63  §  63.9(g)(2) 


64  §63.9(g)(3)  

65  §63.9(h)(1)-(6) 


9(i)  ... 

90)  - 
10(a) 


66 
67 
68 

§63 
§63 

§63 

69 
70 
71 
72 
73. 

§63 
§63 
§63 
§63 
§63 

74 

§63 

75. 

§63 

76. 

§63 

77 
78. 
79 

§63 
§63 
§63 

10(b)(1) 

10(b)(2)( 

10(b)(2)( 

10(b)(2)( 

10(b)(2)( 

10(b)(2)( 

10(b)(3) 

10(c)  ... 


iHv)  .. 
vi)-(xi) 

xii)  

xiii)  


xiv) 


10(d)(1) 
10(d)(2) 
10(d)(3) 


80  §63  10(d)(4) 

81  §63  10(d)(5) 


Subject  of  citation 


Applies  to  Subpart 


SSM    not    in    Startup    Shutdown    Yes. 

Malfunction  Plan.  ' 

Compliance    with    operation    and    Yes. 

maintenance  requirements 

Monitonng  system  installation  l  Yes. 

Continuous     monitonng     system    Yes 

(CMS)  requirements. 


COMS  minimum  procedures 
CMS  requirements 


CMS  quality  control  

CMS  performance  evaluation 


No  . 
Yes 


Yes. 
Yes 


82  §63  10(e)(1)  and  (2)(i) 


Altemative  monitoring  method Yes. 

Altemative    to    relative    accuracy  Yes. 

test 

Data  reduction  Yes 


Applicability  and  State  delegation    Yes 
of  notification  requirements 

Initial  notifications  Yes. 

Request  for  compliance  extension     Yes 

Notification  of  special  compliance    Yes 
requirements  for  new  sources. 

Notification  of  (lerformance  test  ... 

Notification    of    visible    emission 
(VE)/opacity  test 

Notification  of  performance  eval- 
uation 

Notification  of  use  of  COMS  data 


Notification  that  cntenon  for  alter- 
native to  RATA  is  exceeded. 
Notification  of  compliance  status  .. 


Adjustment  of  submittal  deadlines 

Change  in  previous  information  ... 

Administrative       provisions       for 
record  keeping/reporting. 

Record  retention  

Records  related  to  SSM  

Records  

Record  when  under  waiver  

Records  when  using  altemative  to 
RATA. 

Records     of     supporting     docu- 
mentation 

Records    of 
mination 

Additional    records 
using  GEMS 

General  reporting  requirements  ... 

Report  of  performance  test  results 

Reporting  opacity  or  VE  observa- 
tiorts. 


Yes 


applicability    defer-  !  Yes. 


for    sources    Yes 


Yes. 
Yes. 
No  . 


Progress  reports  Yes. 


Startup,  shutdown,  and  malfunc- 
tion reports. 
Additional  CMS  reports 


Yes. 


Yes. 


Explanation 


Except  that  Subpart  7777  40 
CFR  part  63,  does  not  require 
Continuous  Opacity  Monitonng 
System  (COMS) 

Subpart  ZZZZ  40  CFR  part  63. 
does  not  require  COMS 

Except  that  Subpart  ZZZZ,  40 
CFR  part  63,  does  not  require 
COMS. 


Except   for   §63  8(e)(5)(ii), 
applies  to  COMS 


which 


Except  that  provisions  for  COMS 
are  not  applicable  Averaging 
periods  for  demonstrating  com- 
pliance are  specified  at 
§§63  6635  and  63  6640 


Subpart  ZZZZ,  40  CFR  part  63, 
does  not  contain  opacity  or  VE 
standards 

If  alternative  is  in  use 

Except  that  notifications  for 
sources  using  a  CEMS  are  due 
30  days  after  completion  of  per- 
formance evaluations. 


For  CO  standard  if  using  RATA 
alternative 


Subpart  ZZZZ  40  CFR  part  63, 
does  not  contain  opacity  or  VE 
standards 


If'!  .1 )     Ki':;  ist 
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Table  8  ro  Subpart  Z2ZZ  of  Part  63  applicability  of  uenlhal  Phovisions  to  Subpari 
(As  slated  in  §63  6665,  you  must  comply  with  the  following  applicable  general  provisions  ] 


Z — Continupd 


General  provisions  citation 


83  §63  10(e){2)(ii) 
84.  §63  10(e)(3)  ... 

85  §63. 10(e)(4)  ... 

86  §63. 10(f)  


87  §63  11 

88  §63  12 

89  §63.13 

90  §63.14 

91  §63.15 


Subject  of  citation 


COMS-related  report 


Applies  to  Subpart 


No 


Excess  emission  and  parameter  i  Yes 

exceedances  reports 
Reporting  COMB  data  


Waiver   for   recordkeeping/report- 
ing. 

Flares  

State  authority  and  delegations 
Addresses 

Incorporation  by  reference  

Availability  of  information 


No  .. 

Yes 

No. 

Yes 

Yes. 

Yes. 

Yes. 


|FR  Doc.  02-,31232  Filed  12-18-02;  8:4.'i  ami 

BILLING  CODE  6560-50-P 


Explar>ation 


Subpart  ZZZZ,  40  CFR  part  63, 
does  not  require  COMS. 


Subpart  ZZZZ,   40  CFR  part  63, 
does  not  require  COMS 


o   F=i 
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Part  III 


Department  of  State 

New  ronser\'ation  Measure*;  for  Antarctic 
Fishing  I  nder  the  .Xuspkes  of  (  (  AVILR; 
Notice 
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DEPARTMENT  OF  STATE 
(Public  Notice  4232) 

New  Conservation  Measures  for 
Antarctic  Fishmq  Under  !be  Auspices 
of  CCAMLR 

AufcNCY.  Uepartment  of  State. 
ACTION:  Notice. 

summary:  At  its  Twenty-First  Meeting  in 
Hobart.  Tasmania.  October  21  to 
November  1.  2002,  the  Commission  for 
the  Conservation  of  Antarctic  Marine 
Living  Resources  (CCAMLR).  of  which 
the  United  States  is  a  member,  adopted 
conservation  measures,  pending 
countries'  approval,  pertaining  to 
fishing  in  the  CCAMLR  Convention 
Area.  All  the  measures  were  agreed 
upon  in  accordance  with  Article  IX  of 
the  Convention  for  the  Conservation  of 
Antarctic  Marine  Living  Resources. 
Measures  adopted  restrict  overall 
catches  of  certain  species  of  fish  and 
crabs,  restrict  fishing  in  certain  areas, 
specifv  implementation  and  inspection 
obligations  supporting  the  Catch 
Documentation  Scheme  of  Contracting 
Parties,  and  promote  compliance  with 
CCAMLR  measures  by  non-Contracting 
Party  vessels.  This  notice  includes  the 
full  text  of  the  conservation  measures 
adopted  at  the  Twenty-First  meeting  of 
CCAMLR.  For  all  of  the  conservation 
measures  in  force,  see  the.CCAMLR 
Web  site  at  http://www.ccamlr.org.  This 
notice,  therefore,  together  with  the  U.S. 
regulations  referented  under  the 
SUPPLEMENTARY  INFORMATION  provides  a 
comprehensive  register  of  all  current 
I '  S  obligaticms  under  CCAMLR. 
DATES:  Persons  wishing  to  comment  on 
the  measures  or  desiring  more 
information  should  submit  written 
comments  within  30  days  of  this 
announcement. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roberta  I,.  C:hew.  Office  of  Oceans 
Affairs  (OES/OA).  Room  5805. 
Department  of  State,  Washington.  DC 
20520;  tel:  202-647-3947;  fax:  202-647- 
9099:  e-mail:  chffwrl&state.gov. 
SUPPLEMENTARY  INFORMATION: 
Individuals  interested  in  CCAMLR 
should  also  see  15  CFR  Chapter  III — 
International  Fishing  and  Related 
Activities,  Part  300 — International 
Fishing  Regulations.  Subpart  A — 
General;  Subpart  B — High  Seas 
Fisheries;  and  Subpart  G — Antarctic 
Marine  Living  Resources,  for  other 
regulatory  measures  related  to 
conservation  and  management  in  the 
CCAMLR  Convention  area.  Subpart  B 
notes  the  requirements  for  high  seas 
fishing  vessel  licensing.  Subparts  A  and 
G  describe  the  process  for  regulating 


U.S.  fishing  in  the  CCAMLR  Convention 
area  and  contain  the  text  of  CCAMLR 
Conservation  Measures  that  are  not 
expected  to  change  from  year  to  year. 
The  regulations  in  Subparts  A  and  G 
include  sections  on;  Purpose  and  scope; 
Definitions;  Relationship  to  other 
treaties,  conventions,  laws,  and 
regulations;  Procedure  for  according 
protection  to  CCAMLR  Ecosystem 
Monitoring  Program  Sites;  Scientific 
Research;  Initiating  a  new  fishery; 
Exploratory  fisheries;  Reporting  and 
recordkeeping  requirements;  Vessel  and 
gear  identification;  Gear  disposal;  Mesh 
Size;  Harvesting  permits;  Import 
permits;  Appointment  of  a  designated 
representative;  Prohibitions;  Facilitation 
of  enforcement  and  inspection;  and 
Penalties. 

Conservation  Measures  Remaining  in 
Force:  The  Commission  agreed  that  the 
Conservation  Measures  2/111.  3/IV.  4/V, 
5/V,  7/V,  6/V,  18/XIX,  19/IX,  40/X.  51/ 
XIX.  61/Xll.  62/XIX.  63/XV.  72/XVII, 
73/XVII.  82/XIX,  95/XIV,  119/XX.  121/ 
XIX.  122/XIX,  129/XVI.  146/XVII,  171/ 

XVIII.  173/XVlIl,  180/XVlII.  217/XX, 
and  160/XVII  and  Resolutions  7/IX.  10/ 
XII.  14/XIX.  15/XD(.  16/XIX.  and  17/XX 
remain  in  force  in  2002/03. 

For  the  text  of  CCAMLR  Conservation 
Measures  remaining  in  force,  see  61  FR 
66723.  dated  December  18,  1996;  63  FR 
5587.  dated  February  3,  1998;  63  FR  300 
dated  December  2 2.  1998;  64  FR  71165, 
dated  December  20,  1999;  66  FR  7527. 
dated  January  23.  2001.  and  67  FR  2477, 
dated  January  17.  2002. 

New  and  Revised  Conservation 
Measures:  At  its  Twenty-First  Meeting 
in  Hobart.  Tasmania,  October  21  to 
November  1,  2002,  the  Commission  for 
the  Conservation  of  Antarctic  Marine 
Living  Resources  (CCAMLR)  revised  the 
following  Conservation  Measures  29/ 

XIX.  31/X.  32/XIX,  45/XX.  64/XIX.  65/ 
XH.  106/XlX.  118/XX.  147/XIX,  148/XX. 
170/XX  and  216/XX.  In  addition, 
twenty-one  measures  and  two 
resolutions  were  adopted.  The 
conservation  measures  and  resolutions 
adopted  at  the  Twenty-First  Meeting 
follow.  For  further  information,  see  the 
CCAMLR  Web  site  at  http:// 
www.ccamlr.org  under  Publications  for 
the  Schedule  of  Conservation  Measures 
in  Force  (2002/2003).  or  contact  the 
Commission  at  the  CCAMLR  Secretariat. 
P.O.  Box  213.  North  Hobart.  Tasmania 
7002.  Australia.  Tel:  (61)  3-6231-0366. 
Fax:  (61) 3-6234-9965. 


Conservation  Mcasurf  loot  iliH\Z\ 
1147/XXll 

Port  Inspections  of  Vessels  Carrying 
Toothfish 

1.  Contracting  Parties  shall  undertake 
inspection  of  all  fishing  vessels  carrying 
Dissostichus  spp.  which  enter  their 
ports.  The  inspection  shall  be  for  the 
purpose  of  determining  that  if  the  vessel 
carried  out  harvesting  activities  in  the 
Convention  Area,  these  activities  were 
carried  out  in  accordance  with  CCAMLR 
conservation  measures,  and  that  if  it 
intends  to  land  or  tranship  Dissostichus 
spp.  the  catch  to  be  unloaded  or 
transhipped  is  accompanied  by  a 
Dissostichus  catch  document  required 
by  Conservation  Measure  10-05  (170/ 
XXII.  and  that  the  catch  agrees  with  the 
information  recorded  on  the  document. 

2.  To  facilitate  these  inspections. 
Contracting  Parties  shall  require  vessels 
to  provide  advance  notice  of  their  entry 
into  port  and  to  convey  a  written 
declaration  that  they  have  not  engaged 
in  or  supported  illegal,  unregulated  and 
unreported  (lUU)  fishing- in  the 
Convention  Area.  The  inspection  shall 
be  conducted  within  48  hours  of  port 
entry  and  shall  be  carried  out  in  an 
expeditious  fashion.  It  shall  impose  no 
undue  burdens  on  the  vessel  or  its  crew, 
and  shall  be  guided  by  the  relevant 
provisions  of  the  CCAMLR  System  of 
Inspection.  Vessels  which  either  declare 
that  they  have  been  involved  in  lUU 
fishing  or  fail  to  make  a  declaration 
shall  be  denied  port  access,  other  than 
for  emergency  purposes. 

3.  In  the  event  that  there  is  evidence 
that  the  vessel  has  fished  in 
contravention  of  CCAMLR  conservation 
measures,  the  catch  shall  not  be  landed 
or  transhipped.  The  Contracting  Party 
will  inform  the  Flag  State  of  the  vessel 
of  its  inspection  findings  and  will 
cooperate  with  the  Flag  State  in  taking 
such  appropriate  action  as  is  required  to 
investigate  the  alleged  infringement, 
and.  if  necessary,  apply  appropriate 
sanctions  in  accordance  with  national 
legislation. 

4.  Contracting  Parties  shall  promptly 
provide  the  Secretariat  with  a  report  on 
the  outcome  of  each  inspection 
conducted  under  this  conservation 
measure.  In  respect  of  any  vessels 
denied  port  access  or  permission  to  land 
or  tranship  Dissostichus  spp.,  the 
Secretariat  shall  promptly  convey  such 
reports  to  all  Contracting  Parties. 

'  Except  for  waters  adjacent  to  the 
Kerguelen  and  Crozet  Islands. 
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Conservation  Measure  10-04  (2002) 
Il48/X\ll 

Automated  Satellite-Linked  Vessel 
Monitoring  Systems  (VMS) 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Article  IX  of  the 
Convention: 

1 .  Each  Contracting  Party  shall 
maintain  an  automated  Vessel 
Monitoring  System  (VMS)  to  monitor 
the  position  of  its  fishing  vessels,  which 
are  licensed  '  in  accordance  with 
Conservation  Measure  10-02  (119/XXl. 

2.  The  implementation  of  VMS  on 
vessels  while  participating  only  in  a 
krill  fishery  is  not  currently  required. 

3.  Each  Contracting  Party,  within  two 
working  days  of  receiving  the  required 
VMS  information,  shall  provide  to  the 
Secretariat  dates  and  the  statistical  area, 
subarea  or  division  for  each  of  the 
following  movements  of  its  flag  fishing 
vessels: 

(i)  Entering  and  leaving  the 
Convention  Area;  and 

(ii)  Crossing  boundaries  between 
CCAMLR  statistical  areas,  subareas  and 
divisions. 

4.  For  the  purpose  of  this  measure, 
VMS  means  a  system  where,  inter  alia: 

(i)  Through  the  installation  of 
satellite-tracking  devices  on  board  its 
fishing  vessels,  the  Flag  State  receives 
automatic  transmission  of  certain 
information.  This  information  includes 
the  fishing  vessel  identification, 
location,  date  and  time,  and  is  collected 
by  the  Flag  State  at  least  every  four 
hours  to  enable  it  to  monitor  effectively 
its  flag  vessels; 

(ii)  Performance  standards  provide,  as 
a  minimum,  that  the  VMS: 

(a)  For  both  the  hardware  and 
software  components,  shall  be  tamper 
proof,  i.e.  shall  not  permit  the  input  or 
output  of  false  positions  and  must  not 
be  capable  of  being  manually  over- 
ridden; 

(b)  Is  fully  automatic  and  operational 
at  all  times  regardless  of  environmental 
conditions; 

(c)  Provides  real  time  data; 

(d)  Provides  the  geographical  position 
of  the  vessel,  with  a  position  error  of 
less  than  500  m  with  a  confidence 
interval  of  99%.  the  format  being 
determined  by  the  Flag  State;  and 

(e)  In  addition  to  regular  messages, 
provides  special  messages  when  the 
vessel  enters  or  leaves  the  Convention 
Area  and  when  it  moves  between  one 
CCAMLR  area,  subarea  or  division 
within  the  Convention  Area. 

5.  Contracting  Parties  shall  not  issue 
licences  under  Conservation  Measure 
10-02  (119/XXI  unless  the  VMS 
complies  with  paragraph  5  in  its 
entirety. 


6.  In  the  event  of  technical  lauure  or 
other  non-function  of  the  VMS,  the 
master  or  the  owner  of  the  fishing 
vessel,  as  a  minimum: 

(i)  Shall  communicate  at  least  once 
every  24  hours,  starting  from  the  time 
that  this  event  was  detected,  the  data 
referred  in  paragraph  4(i)  by  telex,  by 
fax.  by  telephone  message  or  by  radio  to 
the  Flag  State;  and 

(ii)  Shall  take  immediate  steps  to  have 
the  device  repaired  or  replaced  as  soon 
as  possible,  and.  in  any  event,  within 
two  months.  If  during  that  period  the 
vessel  returns  to  port  it  shall  not  be 
allowed  to  commence  a  further  fishing 
trip  without  having  the  defective  device 
repaired  or  replaced. 

7.  In  the  event  that  the  VMS  ceases  to 
operate,  the  Contracting  Party  as  soon  as 
possible  shall  advise  the  Executive 
Secretary  of  the  name  of  the  vessel,  the 
date,  time  and  the  location  of  the  vessel 
when  the  VMS  failed.  The  Party  shall 
also  inform  the  Executive  Secretary 
when  the  VMS  becomes  operational 
again.  The  Executive  Secretary  shall 
make  such  information  available  to 
Contracting  Parties  upon  request. 

8.  Contracting  Parties  shall  report  to 
the  Secretariat  before  the  start  of  annual 
meetings  of  the  Commission,  on  the 
VMS  which  has  been  introduced  in 
accordance  with  paragraphs  1  and  2, 
including  its  technical  details,  on: 

(i)  Any  change  in  the  VMS;  and 
(ii)  In  accordance  with  paragraph  XI 
of  the  CCAMLR  System  of  Inspection, 
all  cases  where  they  have  determined, 
with  the  assistance  of  the  VMS  that 
vessels  of  their  flag  had  fished  in  the 
Convention  Area  in  possible 
contravention  of  CCAMLR  conservation 
measures. 

'  Includes  permitted. 

Conservation  Measure  lU-05  120U21 
(170/XXIl 

Catch  Documentation  Scheme  for 
Dissostichus  spp. 

The  Commission, 

Concerned  that  illegal,  unregulated 
and  unreported  (lUU)  fishing  for 
Dissostichus  spp.  in  the  Convention 
Area  threatens  serious  depletion  of 
populations  of  Dissostichus  spp.. 

Aware  that  lUU  fishing  involves 
significant  by-catch  of  some  Antarctic 
species,  including  endangered  albatross, 

Noting  that  lUU  fishing  is 
inconsistent  with  the  objective  of  the 
Convention  and  undermines  the 
effectiveness  of  CCAMLR  conservation 
measures. 

Underlining  the  responsibilities  of 
Flag  States  to  ensure  that  their  vessels 
conduct  their  fishing  activities  in  a 
responsible  manner, 


Minajui  01  the  ngnts  ana  oDiigations 
of  Port  States  to  promote  the 
effectiveness  of  regional  fishery 
conservation  measures. 

Aware  that  lUU  fishing  reflects  the 
high  value  of.  and  resulting  expansion 
in  markets  for  and  international  trade 
in,  Dissostichus  spp.. 

Recalling  that  Contracting  Parties 
have  agreed  to  introduce  classification 
codes  for  Dissostichus  spp.  at  a  national 
level. 

Recognising  that  the  implementation 
of  a  Catch  Documentation  Scheme  for 
Dissostichus  spp.  will  provide  the 
Commission  with  essential  information 
necessary  to  provide  the  precautionary- 
management  objectives  of  the 
Convention, 

Committed  to  take  steps,  consistent 
with  international  law.  to  identify  the 
origins  of  Dissostichus  spp.  entering  the 
markets  of  Contracting  Parties  and  to 
determine  whether  Dissostichus  spp. 
harvested  in  the  Convention  Area  that  is 
imported  into  their  territories  was 
caught  in  a  manner  consistent  with 
CCAMLR  conservation  measures. 

Wishing  to  reinforce  the  conservation 
measures  already  adopted  by  the 
Commission  with  respect  to 
Dissostichus  spp.. 

Inviting  non-Contracting  Parties 
whose  vessels  fish  for  Dissostichus  spp. 
to  participate  in  the  Catch 
Documentation  Scheme  for  Dissostichus 
spp., 

hereby  adopts  the  following 
conservation  measure  in  accordance 
with  Article  IX  of  the  Convention: 

1.  Each  Contracting  Party  shall  take 
steps  to  identify  the  origin  of 
Dissostichus  spp.  imported  into  or 
exported  from  its  territories  and  to 
determine  whether  Dissostichus  spp. 
harvested  in  the  Convention  Area  that  is 
imported  into  or  exported  from  its 
territories  was  caught  in  a  manner 
consistent  with  CCAMLR  conservation 
measures. 

2.  Each  Contracting  Party  shall  require 
that  each  master  or  authorised 
representative  of  its  flag  vessels 
authorised  to  engage  in  harvesting  of 
Dissostichus  eleginoides  and/or 
Dissostichus  mawsoni  complete  a 
Dissostichus  catch  document  for  the 
catch  landed  or  transhipped  on  each 
occasion  that  it  lands  or  tranships 
Dissostichus  spp. 

3.  Each  Contracting  Party  shall  require 
that  each  landing  of  Dissostichus  spp.  at 
its  ports  and  each  transhipment  of 
Dissostichus  spp.  to  its  vessels  be 
accompanied  by  a  completed 
Dissostichus  catch  document. 

4.  Each  Contracting  Party  shall,  in 
accordance  with  their  laws  and 
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regulations,  require  that  their  flag 
vessels  which  intend  to  harvest 
Dissostichus  spp.,  including  on  the  high 
seas  outside  the  Convention  Area,  are 
provided  with  specific  authorisation  to 
do  so.  Each  Contracting  Party  shall 
provide  Dissostichus  catch  document 
forms  to  each  of  its  flag  vessels 
authorised  to  harvest  Dissostichus  spp. 
and  only  to  those  vessels. 

5.  A  lion-Contracting  Party  seeking  to 
cooperate  with  CCAMLR  hy 
participating  in  this  scheme  may  issue 
Dissostichus  catch  document  forms,  in 
accordance  with  the  procedures 
specified  in  paragraphs  6  and  7,  to  any 
of  its  flag  vessels  that  intend  to  harvest 
Dissostichus  spp. 

6.  The  Dissostichus  catch  document 
shall  include  the  following  information: 

(i)  The  name,  address,  telephone  and 
fax  numbers  of  the  issuing  authority; 

(ii)  The  name,  home  port,  national 
registry  number,  and  call  sign  of  the 
vessel  and.  if  issued,  its  IMO/Lloyd's 
registration  number: 

(iii)  The  reference  number  of  the 
licence  or  permit,  whichever  is 
applicable,  that  is  issued  to  the  vessel; 

(iv)  The  weight  of  each  Dissostichus 
species  landed  or  transhipped  by 
product  type,  and 

(a)  By  CCAMLR  statistical  subarea  or 
division  if  caught  in  the  Convention 
Area:  and/or 

(b)  By  FAO  statistical  area,  subarea  or 
division  if  caught  outside  the 
Convention  Area: 

(v)  The  dates  within  which  the  catch 
was  taken: 

(vi)  The  date  and  the  port  at  which 
the  catch  was  landed  or  the  date  and  the 
vessel,  its  flag  and  national  registry 
number,  to  which  the  catch  was 
transhipped:  and 

(vii)  The  name,  address,  telephone 
and  fax  numbers  of  the  recipient(s)  of 
the  catch  and  the  amount  of  each 
species  and  product  type  received. 

7.  Procedures  for  completing 
Dissostichus  catch  documents  in  respect 
of  vessels  are  set  forth  in  paragraphs  Al 
to  AlO  of  Annex  10-05/A  1170/Al  to 
this  measure.  The  standard  catch 
document  is  available  on  the  CCAMLR 
Web  site,  httpi/Zv^-wwCCAMLHorg.  or 
contact  the  Office  of  Sustainable 
Fisheries  at  the  National  Marine 
Fisheries  Service  fphone  Dean  Swanson 
at  301-713-2276). 

8.  Each  Contracting  Party  shall  require 
that  each  shipment  of  Dissostichus  spp. 
imported  into  or  exported  from  its 
territory  be  accompanied  by  the  export- 
validated  Dissostichus  catch 
document(s)  and,  where  appropriate, 
validated  re-export  document(s)  that 
account  for  all  the  Dissostichus  spp. 
contained  in  the  shipment. 


9.  An  export-vaiidated  Dissostichus 
catch  document  issued  in  respect  of  a 
vessel  is  one  that: 

(i)  Includes  all  relevant  information 
and  signatures  provided  in  accordance 
with  paragraphs  Al  to  All  of  Annex 
l(>-05/A  (170/Al  to  this  measure:  and 

(ii)  Includes  a  signed  and  stamped 
certification  by  a  responsible  official  of 
the  exporting  State  of  the  accuracy  of 
the  information  contained  in  the 
document. 

10.  Each  Contracting  Party  shall 
ensure  that  its  customs  authorities  or 
other  appropriate  officials  request  and 
examine  the  documentation  of  each 
shipment  of  Dissostichus  spp.  imported 
into  or  exported  from  its  territory  to 
verify  that  it  includes  the  export- 
validated  Dissostichus  catch 
document(s)  and,  where  appropriate, 
validated  re-export  document(s)  that 
account  for  all  the  Dissostichus  spp. 
contained  in  the  shipment.  These 
officials  may  also  examine  the  content 
of  any  shipment  to  verify  the 
information  contained  in  the  catch 
document  or  documents. 

11.  If,  as  a  result  of  an  examination 
referred  to  in  paragraph  10  above,  a 
question  arises  regarding  the 
information  contained  in  a  Dissostichus 
catch  document  or  a  re-export  document 
the  exporting  State  whose  national 
authority  validated  the  document(s) 
and,  as  appropriate,  the  Flag  State 
whose  vessel  completed  the  document 
are  called  on  to  cooperate  with  the 
importing  State  with  a  view  to  resolving 
such  question. 

12.  Each  Contracting  Party  shall 
promptly  provide  by  the  most  rapid 
electronic  means  copies  to  the  CCAMLR 
Secretariat  of  all  export-validated 
Dissostichus  catch  documents  and, 
where  relevant,  validated  re-export 
documents  that  it  issued  from  and 
received  into  its  territory  and  shall 
report  annually  to  the  Secretariat  data, 
drawn  from  such  documents,  on  the 
origin  and  amount  of  Dissostichus  spp. 
exported  from  and  imported  into  its 
territory. 

13.  Each  Contracting  Party,  and  any 
non-Contracting  Party  that  issues 
Dissostichus  catch  documents  in  respect 
of  its  flag  vessels  in  accordance  with 
paragraph  5,  shall  inform  the  CCAMLR 
Secretariat  of  the  national  authority  or 
authorities  (including  names,  addresses, 
phone  and  fax  numbers  and  email 
addresses)  responsible  for  issuing  and 
validating  Dissostichus  catch 
documents. 

14.  Notwithstanding  the  above,  any 
Contracting  Party,  or  any  non- 
Contracting  Party  participating  in  the 
Catch  Documentation  Scheme,  may 
require  additional  verification  of  catch 


documents  by  Flag  States  by  using,  niter 
alia,  VMS,  in  respect  of  catches  '  taken 
on  the  high  seas  outside  the  Convention 
Area,  when  landed  at.  imported  into  or 
exported  from  its  territory. 

15.  If  a  Contracting  Party  participating 
in  the  CDS  has  cause  to  sell  or  dispose 
of  seized  or  confiscated  Dissostichus 
spp..  it  may  issue  a  Specially  Validated 
Dissostichus  Catch  Document  (SVDCD) 
specifying  the  reasons  for  that 
validation.  The  SVDCD  shall  include  a 
statement  describing  the  circumstances 
under  which  confiscated  fish  are 
moving  in  trade.  To  the  extent 
practicable,  Parties  shall  ensure  that  no 
financial  benefit  arising  from  the  sale  of 
seized  or  confiscated  catch  accrue  to  the 
perpetrators  of  lUU  fishing.  If  a 
Contracting  Party  issues  a  SVDCD,  it 
shall  immediately  report  all  such 
validations  to  the  Secretariat  for 
conveying  to  all  Parties  and,  as 
appropriate,  recording  in  trade  statistics. 

16.  A  Contracting  Party  may  transfer 
all  or  part  of  the  proceeds  from  the  sale 
of  seized  or  confiscated  Dissostichus 
spp.  into  the  CDS  Fund  created  by  the 
Commission  or  into  a  national  fund 
which  promotes  achievement  of  the 
objectives  of  the  Convention.  A 
Contracting  Party  may,  consistent  with 
its  domestic  legislation,  decline  to 
provide  a  market  for  toothfish  offered 
for  sale  with  a  SVDCD  by  another  State. 
Provisions  concerning  the  uses  of  the 
CDS  Fund  are  found  in  Annex  B. 

I  Excluding  by-catches  of  Dissostichus  spp. 
bv  trawlers  fishing  on  the  high  seas  outside 
the  Convention  Area.  A  by-i:atch  shall  be 
defined  as  no  more  than  5%  of  total  catch  of 
all  spe<;ies  and  no  more  than  50  tonnes  for 
an  entire  fishing  trip  by  a  vessel. 
Annex  10-05/A  1 170/Al 

Al.  Each  Flag  State  shall  ensure  that 
each  Dissostichus  catch  document  form 
that  it  issues  includes  a  specific 
identification  number  consisting  of: 

(i)  A  four-digit  number,  consisting  of 
the  two-digit  International  Standards 
Ch^anization  (ISO)  country  code  plus 
the  last  two  digits  of  the  year  for  which 
the  form  is  issued:  and 

(ii)  A  three-digit  sequence  number 
(beginning  with  001 )  to  denote  the  order 
in  which  catch  document  forms  are 
issued. 

It  shall  also  enter  on  each 
Dissostichus  catch  document  form  the 
number  as  appropriate  of  the  licence  or 
permit  issued  to  the  vessel. 

A2.  The  master  of  a  vessel  which  has 
been  issued  a  Dissostichus  catch 
document  form  or  forms  shall  adhere  to 
the  following  procedures  prior  to  each 
landing  or  transhipment  of  Dissostichus 
spp.: 

(i)  The  master  shall  ensure  that  the 
information  specified  in  paragraph  6  of 
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this  conservation  measure  is  accurately 
recorded  on  the  Dissostichus  catch 
document  form; 

(ii)  If  a  landing  or  transhipment 
includes  catch  of  both  Dissostichus  spp., 
the  master  shall  record  on  the 
Dissostichus  catch  document  form  the 
total  amount  of  the  catch  landed  or 
transhipped  by  weight  of  each  species: 

(iii)  If  a  landing  or  transhipment 
includes  catch  of  Dissostichus  spp. 
taken  from  different  statistical  subareas 
and/or  divisions,  the  master  shall  record 
on  the  Dissostichus  catch  document 
form  the  amount  of  the  catch  by  weight 
of  each  species  taken  from  each 
statistical  subarea  and/or  division  and 
indicating  whether  the  catch  was  caught 
in  an  EEZ  or  on  the  high  seas,  as 
appropriate;  and 

(iv)  The  master  shall  convey  to  the 
Flag  State  of  the  vessel  by  the  most 
rapid  electronic  means  available,  the 
Dissostichus  catch  document  number, 
the  dates  within  which  the  catch  was 
taken,  the  species,  processing  type  or 
types,  the  estimated  weight  to  be  landed 
and  the  area  or  areas  of  the  catch,  the 
date  of  landing  or  transhipment  and  the 
port  and  country  of  landing  or  vessel  of 
transhipment  and  shall  request  from  the 
Flag  State,  a  Flag  State  confirmation 
number. 

A3.  If,  for  catches  '  taken  in  the 
Convention  Area  or  on  the  high  seas 
outside  the  Convention  Area,  the  Flag 
State  verifies,  by  the  use  of  a  VMS  (as 
described  in  paragraphs  5  and  6  of 
Conservation  Measure  10-04  (148/XX]), 
the  area  fished  and  that  the  catch  to  be 
landed  or  transhipped  as  reported  by  its 
vessel  is  accurately  recorded  and  taken 
in  a  manner  consistent  with  its 
authorisation  to  fish,  it  shall  convey  a 
unique  Flag  State  confirmation  number 
to  the  vessel's  master  by  the  most  rapid 
electronic  means  available.  The 
Dissostichus  catch  document  will 
receive  a  confirmation  number  from  the 
Flag  State,  only  when  it  is  convinced 
that  the  information  submitted  by  the 
vessel  fully  satisfies  the  provisions  of 
this  conservation  measure. 

A4.  The  master  shall  enter  the  Flag 
State  confirmation  number  on  the 
Dissostichus  catch  document  form. 

A5.  The  master  of  a  vessel  that  has 
been  issued  a  Dissostichus  catch 
document  form  or  forms  shall  adhere  to 
the  following  procedures  immediately 
after  each  landing  or  transhipment  of 
Dissostichus  spp.: 

(i)  In  the  case  of  a  transhipment,  the 
master  shall  confirm  the  transhipment 
by  obtaining  the  signature  on  the 
Dissostichus  catch  document  of  the 
master  of  the  vessel  to  which  the  catch 
is  transferred: 


(ii)  In  the  case  of  a  landing,  the  master 
or  authorised  representative  shall 
confirm  the  landing  by  obtaining  a 
signed  and  stamped  certification  on  the 
Dissostichus  catch  document  by  a 
responsible  official  at  the  port  of 
landing  or  free  trade  zone; 
'     (iii)  In  the  case  of  a  landing,  the 
master  or  authorised  representative 
shall  also  obtain  the  signature  on  the 
Dissostichus  catch  document  of  the 
individual  that  receives  the  catch  at  the 
port  of  landing  or  free  trade  zone;  and 

(iv)  In  the  event  that  the  catch  is 
divided  upon  landing,  the  master  or 
authorised  representative  shall  present  a 
copy  of  the  Dissostichus  catch 
document  to  each  individual  that 
receives  a  part  of  the  catch  at  the  port 
of  landing  or  free  trade  zone,  record  on 
that  copy  of  the  catch  document  the 
amount  and  origin  of  the  catch  received 
by  that  individual  and  obtain  the 
signature  of  that  individual. 

A6.  In  respect  of  each  landing  or 
transhipment,  the  master  or  authorised 
representative  shall  immediately  sign 
and  convey  by  the  most  rapid  electronic 
means  available  a  copy,  or,  if  the  catch 
landed  was  divided,  copies,  of  the 
signed  Dissostichus  catch  document  to 
the  Flag  State  of  the  vessel  and  shall 
provide  a  copy  of  the  relevant  document 
to  each  recipient  of  the  catch. 

A7.  The  Flag  State  of  the  vessel  shall 
immediately  convey  by  the  most  rapid 
electronic  means  available  a  copy  or,  if 
the  catch  was  divided,  copies,  of  the 
signed  Dissostichus  catch  document  to 
the  CCAMLR  Secretariat  to  be  made 
available  by  the  next  working  day  to  all 
Contracting  Parties. 

AS.  The  master  or  authorised 
representative  shall  retain  the  original 
copies  of  the  signed  Dissostichus  catch 
document(s)  and  return  them  to  the  Flag 
State  no  later  than  one  month  after  the 
end  of  the  fishing  season. 

AQ.The  master  of  a  vessel  to  which 
catch  has  been  transhipped  (receiving 
vessel)  shall  adhere  to  the  following 
procedures  immediately  after  landing  of 
such  catch  in  order  to  complete  each 
Dissostichus  catch  document  received 
from  transhipping  vessels: 

(i)  The  master  of  the  receiving  vessel 
shall  confirm  the  landing  by  obtaining 
a  signed  and  stamped  certification  on 
the  Dissostichus  catch  document  by  a 
responsible  official  at  the  port  of 
landing  or  free  trade  zone: 

(ii)  Tne  master  of  the  receiving  vessel 
shall  also  obtain  the  signature  on  the 
Dissostichus  catch  document  of  the 
individual  that  receives  the  catch  at  the 
port  of  landing  or  free  trade  zone;  and 

(iii)  In  the  event  that  the  catch  is 
divided  upon  landing,  the  master  of  the 
receiving  vessel  shall  present  a  copy  of 


the  Dissostichus  catch  document  to  each 
individual  that  receives  a  part  of  the 
catch  at  the  port  of  landing  or  free  trade 
zone,  record  on  that  copy  of  the  catch 
document  the  amount  and  origin  of  the 
catch  received  by  that  individual  and 
obtain  the  signature  of  that  individual. 

AlO.  In  respect  of  each  landing  of 
transhipped  catch,  the  master  or 
authorised  representative  of  the 
receiving  vessel  shall  immediately  sign 
and  convey  by  the  most  rapid  electronic 
means  available  a  copy  of  all  the 
Dissostichus  catch  documents,  or  if  the 
catch  was  divided,  copies,  of  all  the 
Dissostichus  catch  documents,  to  the 
Flag  State(s)  that  issued  the  Dissostichus 
catch  document,  and  shall  provide  a 
copy  of  the  relevant  document  to  each 
recipient  of  the  catch.  The  Flag  State  of 
the  receiving  vessel  shall  immediately 
convey  by  the  most  rapid  electronic 
means  available  a  copy  of  the  document 
to  the  CCAMLR  Secretariat  to  be  made 
available  by  the  next  working  day  to  all 
Contracting  Parties. 

All.  For  each  shipment  of 
Dissostichus  spp.  to  be  exported  from 
the  country  of  landing,  the  exporter  ' 
shall  adhere  to  the  following  procedures 
to  obtain  the  necessar>'  export  validation 
of  the  Dissostichus  catch  document(s) 
that  account  for  all  the  Dissostichus  spp. 
contained  in  the  shipment: 

(i)  The  exporter  shall  enter  on  each 
Dissostichus  catch  document  the 
amount  of  each  Dissostichus  spp. 
reported  on  the  document  that  is 
contained  in  the  shipment: 

(ii)  The  exporter  shall  enter  on  each 
Dissostichus  catch  document  the  name 
and  address  of  the  importer  of  the 
shipment  and  the  point  of  import: 

(iii)  The  exporter  shall  enter  on  each 
Dissostichus  catch  document  the 
exporter's  name  and  address,  and  shall 
sign  the  document;  and 

(iv)  The  exporter  shall  obtain  a  signed 
and  stamped  validation  of  the 
Dissostichus  catch  document  by  a. 
responsible  official  of  the  exporting  . 
State. 

A12.  In  the  case  of  re-export,  the  re- 
exporter  shall  adhere  to  the  following 
procedures  to  obtain  the  necessary  re- 
export validation  of  the  Dissostichus 
catch  document(s)  that  account  for  all 
the  Dissostichus  spp.  contained  in  the 
shipment: 

(i)  The  re-exporter  shall  supply  details 
of  the  net  weight  of  product  of  all 
species  to  be  re-exported,  together  with 
the  Dissostichus  catch  document 
number  to  which  each  species  and 
product  relates: 

(ii)  The  re-exporter  shall  supply  the 
name  and  address  of  the  importer  of  the 
shipment,  the  point  of  import  and  the 
name  and  address  of  the  exporter; 
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(iii)  The  ro-exporter  shall  obtain  a 
signed  and  stamped  validation  of  the 
above  details  by  the  responsible  official 
of  the  exporting  State  on  the  accuracy  of 
information  contained  in  the 
document(s);  and 

(iv)  The  responsible  official  of  the 
exporting  state  shall  immediately 
transmit  by  the  most  rapid  electronic 
means  a  copy  of  the  re-export  document 
to  the  Secretariat  to  be  made  available 
next  working  day  to  all  Contracting 
Parties. 

The  standard  form  for  re-export  is 
available  on  the  CCAMLR  Web  site. 
http://www.CCAMLR.org.  or  contact  the 
Office  of  Sustainable  Fisheries  at  the 
National  Marine  Fisheries  Service 
(phone  Dean  Swanson  at  301-713- 
2276). 

'  Excluding  by-catches  of  Dissostichus  .spp 
by  trawlers  fishing  on  the  high  seas  outside 
the  Convention  Area.  A  by-catch  shall  he 
defined  as  no  more  than  i%  of  lotal  catch  of 
all  species  and  no  more  than  50  tonnes  for 
an  entire  fishing  trip  by  a  vessel. 
Annex  lt>-05/B  (170/Bl 

The  Use  of  the  CDS  Fund 

Bl.  The  purpose  of  the  CDS  Fund 
('the  Fund)  is  to  enhance  the  capacity 
of  the  Commission  in  improving  the 
effectiveness  of  the  CDS  and  by  this, 
and  other  means,  to  prevent,  deter  and 
eliminate  lUU  fishing  in  the  Convention 
Area. 

B2.  The  Fund  will  be  operated 
according  to  the  following  provisions: 

(i)  The  Fund  shall  be  used  for  special 
projects,  or  special  needs  of  the 
Secretariat  if  the  Commission  so 
decides,  aimed  at  assisting  the 
development  and  improving  the 
effectiveness  of  the  CDS.  The  Fund  may 
also  be  used  for  special  projects  and 
other  activities  contributing  to  the 
prevention,  deterrence  and  elimination 
of  lUU  fishing  in  the  Convention  Area, 
and  for  other  such  purposes  as  the 
Commission  may  decide. 

(ii)  The  Fund  shall  be  used  primarily 
for  projects  conducted  by  the 
Secretariat,  although  the  participation  of 
Members  in  these  projects  is  not 
precluded.  While  individual  Member 
projects  may  be  considered,  this  shall 
not  replace  the  normal  responsibilities 
of  Members  of  the  Commission.  The 
Fund  shall  not  be  used  for  routine 
Secretariat  activities. 

(iii)  Proposals  for  special  projects  may 
be  made  by  Members,  by  the 
Commission  or  the  Scientific  Committee 
and  their  subsidiary  bodies,  or  by  the 
Secretariat.  Proposals  shall  be  made  to 
the  Commission  in  writing  and  be 
accompanied  by  an  explanation  of  the 
proposal  and  an  itemised  statement  of 
estimated  expenditure. 


(iv)  The  (Aimmissutn  will,  dl  each 
annual  meeting,  designate  six  Members 
to  serve  on  a  Review  Panel  to  review 
proposals  made  intersessionally  and  to 
make  recommendations  to  the 
Commission  on  whether  to  fund  special 
projects  or  special  needs.  The  Review 
Panel  will  operate  by  email 
intersessionally  and  meet  during  the 
first  week  of  the  Commissions  annual 

meetine. 

(v)  Tne  Commission  shall  review  all 
proposals  and  decide  on  appropriate 
projects  and  funding  as  a  standing 
agenda  item  at  its  annual  meeting. 

(vi)  The  Fund  may  be  used  to  assist 
Acceding  States  and  non-Contracting 
Parties  that  wish  to  cooperate  with 
CCAMLR  and  participate  in  the  CDS,  so 
long  as  this  use  is  consistent  with 
provisions  (i)  and  (ii)  above.  Acceding 
States  and  non-Contracting  Parties  may 
submit  proposals  if  the  proposals  are 
sponsored  by,  or  in  cooperation  with,  a 
Member. 

(vii)  The  Financial  Regulations  of  the 
Commission  shall  apply  to  the  Fund, 
except  in  so  far  as  these  provisions 
provide  or  the  Commission  decides 
otherwise. 

(viii)  The  Secretariat  shall  report  to 
the  annual  meeting  of  the  Commission 
on  the  activities  of  the  Fund,  including 
its  income  and  expenditure.  Annexed  to 
the  report  shall  be  reports  on  the 
progress  of  each  project  being  funded  by 
the  Fund,  including  details  of  the 
expenditure  on  each  project.  The  report 
will  be  circulated  to  Members  in 
advance  of  the  annual  meeting. 

(ix)  Where  an  individual  Member 
project  is  being  funded  according  to 
provision  (ii),  that  Member  shall 
provide  an  annual  report  on  the 
progress  of  the  project,  including  details 
of  the  expenditure  on  the  project.  The 
report  shall  be  submitted  to  the 
Secretariat  in  sufficient  time  to  be 
circulated  to  Members  in  advance  of  the 
annual  meeting.  When  the  project  is 
completed,  that  Member  shall  provide  a 
final  statement  of  account  certified  by 
an  auditor  acceptable  to  the 
Commission. 

(x)  The  Commission  shall  review  all 
ongoing  projects  at  its  annual  meeting  as 
a  standing  agenda  item  and  reserves  the 
right,  after  notice,  to  cancel  a  project  at 
any  time  should  it  decide  that  it  is 
necessary.  Such  a  decision  shall  be 
exceptional,  and  shall  take  into  account 
progress  made  to  date  and  likely 
progress  in  the  future,  and  shall  in  any 
case  be  preceded  by  an  invitation  from 
the  Commission  to  the  project 
coordinator  to  present  a  case  for 
continuation  of  funding. 

(xi)  The  Commission  may  modify 
these  provisions  at  any  time. 
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Scheme  To  Promote  Compliance  by 
Contracting  Party  Vessels  With  CCAMLR 
Conservation  Measures 

The  Commission, 

Convinced  that  illegal,  unregulated 
and  unreported  (lUU)  fishing 
compromises  the  primary  objectives  of 
the  Convention, 

Aware  that  a  significant  number  of 
vessels  registered  to  Parties  and  non- 
Parties  are  engaged  in  fishing  operations 
in  the  Convention  Area  in  a  manner 
which  diminishes  the  effectiveness  of 
CCAMLR  conservation  measures, 

Recalling  that  Parties  are  required  to 
cooperate  in  taking  appropriate  action  to 
deter  any  fishing  activities  which  are 
not  consistent  with  the  objective  of  the 
Convention, 

Resolved  to  reinforce  its  integrated 
administrative  and  political  measures 
aimed  at  eliminating  lUU  fishing  in  the 
Convention  Area, 
hereby  adopts  the  following 
conservation  measure  in  accordance 
with  Article  IX.2(i)  of  the  Convention: 

1.  At  each  annual  meeting,  the 
Commission  will  identify  those 
Contracting  Parties  whose  vessels  have 
engaged  in  fishing  activities  in  the 
Convention  Area  in  a  manner  which  has 
diminished  the  effectiveness  of 
CCAMLR  conservation  measures  in 
force,  and  shall  establish  a  list  of  such 
vessels  (lUU  Vessel  List),  in  accordance 
with  the  procedures  and  criteria  set  out 
hereafter. 

2.  This  identification  shall  be 
documented,  inter  alia,  on  reports 
relating  to  the  application  of 
Conservation  Measure  10—03  [147/XXIl, 
trade  information  obtained  on  the  basis 
of  the  implementation  of  Conservation 
Measure  10-05  1170/XXll  and  relevant 
trade  statistics  such  as  FAO  and  other 
national  or  international  verifiable 
statistics,  as  well  as  any  other 
information  obtained  from  Port  States 
and/or  gathered  from  the  fishing 
grounds  which  is  suitably  documented. 

3.  For  the  purposes  of  this 
conservation  measure,  the  Contracting 
Parties  are  considered  as  having  carried 
out  fishing  activities  that  have 
diminished  the  effectiveness  of  the 
conservation  measures  adopted  by  the 
Commission  if: 

(a)  The  Parties  do  not  ensure 
compliance  by  their  vessels  with  the 
conservation  measures  adppted  by  the 
Commission  and  in  force,  in  respect  of 
the  fisheries  in  which  they  participate 
that  are  placed  under  the  competence  of 
CCAMLR:  and 

(b)  Their  vessels  are  repeatedly 
included  in  the  CCAMLR  List  of 
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Contracting  Party  vessels  identified  as 
carrying  out  lUU  fishing  activities  in 
accordance  with  the  criteria  and 
procedures  established  in  this 
conservation  measure. 

4.  In  order  to  establish  the  lUU  Vessel 
List,  evidence,  gathered  in  accordance 
with  paragraph  2,  shall  be  required  that 
fishing  vessels  flying  the  flag  of  the 
Contracting  Party  concerned  have: 

(a)  Engaged  in  fishing  activities  in  the 
CCAMLR  Convention  Area  without  a 
licence  issued  in  accordance  with 
Conservation  Measure  10-02  [119/XXl, 
or  in  violation  of  the  conditions  under 
which  such  licence  would  have  been 
issued  in  relation  to  authorised  areas, 
species  and  time  periods;  or 

(b)  Did  not  record  or  did  not  declare 
their  catches  made  in  the  CCAMLR 
Convention  Area  in  accordance  with  the 
reporting  system  applicable  to  the 
fisheries  they  engaged  in,  or  made  false 
declarations;  or 

(c)  Fished  during  closed  fishing 
periods  or  in  closed  areas  in 
contravention  of  CCAMLR  conservation 
measures;  or 

(d)  Used  prohibited  gear  in 
contravention  of  applicable  CCAMLR 
conservation  measures;  or 

(e)  Transhipped  or  participated  in 
joint  fishing  operations  with  other 
vessels  identified  by  CCAMLR  as 
carrying  out  lUU  fishing  activities  (i.e. 
on  the  lUU  Vessel  List  or  in 
Conservation  Measure  10-07  (118/XXI]): 
or 

(f)  Engaged  in  fishing  activities  in  a 
manner  that  undermines  the  attainment 
of  the  objectives  of  the  Convention  in 
waters  adjacent  to  islands  within  the 
area  to  which  the  Convention  applies 
over  which  the  existence  of  State 
sovereignty  is  recognised  by  all 
Contracting  Parties,  in  the  terms  of  the 
statement  made  by  the  Chairman  on  19 
May  1980;  or 

(g)  Engaged  in  fishing  activities 
contrary  to  any  other  CCAMLR 
conservation  measures  in  a  manner  that 
undermines  the  attainment  of  the 
objectives  of  the  Convention  according 
to  Article  XXII  of  the  Convention. 

5.  The  Executive  Secretary  shall, 
before  30  April  of  each  year,  draw  up  a 
draft  list  of  Contracting  Party  vessels 
that,  on  the  basis  of  the  information 
gathered  in  accordance  with  paragraph 
2,  the  criteria  defined  in  paragraph  4. 
and  any  other  information  that  the 
Secretariat  might  have  obtained  in 
relation  thereto,  might  be  presumed  to 
have  carried  out  lUU  fishing  activities 
in  the  CCAMLR  Convention  area  during 
the  previous  season.  The  List  shall  be 
distributed  immediately  to  the 
Contracting  Parties  concerned. 


6.  Contracting  Parties  whose  vessels 
are  included  in  the  draft  list  established 
by  the  Secretariat  will  transmit  before 
30  June  to  CCAMLR.  their  comments,  as 
appropriate,  including  verifiable  VMS 
data  and  other  supporting  information 
showing  that  the  vessels  listed  have 
neither  engaged  in  fishing  activities  in 
contravention  of  CCAMLR  conservation 
and  management  measures  nor  had  the 
possibility  of  being  engaged  in  fishing 
activities  in  the  Convention  Area. 

7.  On  the  basis  of  the  information 
received  pursuant  to  paragraph  6.  the 
Executive  Secretary  shall  distribute  the 
draft  list  and  ail  comments  received  as 
a  Provisional  Il'U  \'essel  List,  which 
shall  be  transmitted  before  31  July  to  all 
Contracting  Parties  together  with  all  the 
comments  and  supporting  information 
provided. 

8.  Contracting  Parties  may  at  any  time 
submit  to  the  Executive  Secretary  any 
additional  information,  which  might  be 
relevant  for  the  establishment  of  the 
lUL"  \'essel  List.  The  Executive 
Secretary  shall  circulate  the  information 
at  the  latest  30  days  before  the  annual 
meeting  to  all  Contracting  Parties 
together  with  all  the  evidence  provided. 

9.  The  Standing  Committee  on 
Inspection  and  Compliance  (SCIC)  shall 
examine,  each  year,  the  Provisional  lUU 
Vessel  List  as  well  as  the  comments  and 
information  received,  and  any  further 
information  provided  during  its  annual 
deliberations  which  ma\  be  considered 
relevant  to  this  review. 

10.  SCIC  shall  recommend  that  the 
Commission  should  remove  vessels 
from  the  Provi.siona!  lUU  Vessel  List  if 
the  Contracting  Party  proves  that: 

(a)  The  vessel  did  not  take  part  in  lUU 
fishing  activities  described  in  paragraph 
l;or 

(b)  It  has  taken  effective  action  in 
response  to  the  lUU  fishing  activities  in 
question,  including  prosecution  and 
imposition  of  sanctions  of  adequate 
severity;  or 

(c)  Tne  vessel  has  changed  ownership 
and  that  the  new  owner  can  establish 
the  previous  owner  no  longer  has  any 
legal,  financial,  or  real  interests  in  the 
vessel,  or  exercises  control  over  it  and 
that  the  new  owner  has  not  participated 
in  lUU  fishing;  or 

(d)  The  Contracting  Party  has  taken 
measures  considered  sufficient  to 
ensure  the  granting  of  the  right  to  the 
vessel  to  flv  its  flag  will  not  result  in 
lUU  fishing. 

11.  Following  the  examination 
referred  to  in  paragraph  9,  SCIC  shall 
submit  to  the  Commission  for  approval,- 
a  proposed  lUU  Vessel  List. 

12.  On  approval  of  the  lUU  Vessel 
List,  the  Commission  shall  request 
Contracting  Parties  whose  vessels 


appear  thereon  to  take  all  necessary 
measures  to  address  these  lUU  fishing 
activities,  including  if  necessary,  the 
withdrawal  of  the  registration  or  of  the 
fishing  licences  of  these  vessels,  the 
nullification  of  the  relevant  catch 
documents  and  denial  of  further  access 
to  the  CDS,  and  to  inform  the 
Commission  of  the  measures  taken  in 
this  respect. 

13.  Tne  Executive  Secretary,  SCIC  and 
the  Commission  shall  undertake  the 
procedures  established  in  paragraphs  5 
to  12  each  year  in  respect  of  adding  or 
removing  vessels  from  the  lUU  Vessel 
List. 

14.  Contacting  Parties  shall  take  all 
necessary  measures,  to  the  extent 
possible  in  accordance  with  their 
applicable  legislation,  in  order  that: 

(a)  The  issuance  of  a  licence  to  vessels 
appearing  in  the  lUU  Vessel  List  to  fish 
in  the  Convention  Area  is  prohibited; 

(b)  The  issuance  of  a  licence  to  vessels 
included  in  the  lUU  Vessel  List  to  fish 
in  waters  under  their  fisheries 
jurisdiction  is  prohibited; 

(c)  Fishing  vessels,  support  vessels, 
mother-ships  and  cargo  vessels  flying 
their  flag  do  not  participate  in  any 
transhipment  or  joint  fishing  operations 
with  vessels  registered  on  the  lUU 
Vessel  List; 

(d)  Vessels  appearing  in  the  lUU 
Vessel  List  that  enter  ports  voluntarily 
are  not  authorised  to  land  or  tranship 
therein  and  are  inspected  in  accordance 
with  Conservation  Measure  10-03  [147/ 
XXI]  on  so  entering; 

(e)  The  chartering  of  vessels  included 
in  the  lUU  Vessel  List  is  prohibited; 

(f)  Granting  of  their  flag  to  vessels 
appearing  in  the  lUU  Vessel  List  is 
refused; 

(g)  Imports  of  Dissostichus  spp.  from 
vessels  included  in  the  lUU  Vessel  List 
are  prohibited; 

(h)  "Export  or  Re-export  Government 
Authority  Validation"  is  not  verified 
when  the  shipment  (of  Dissostichus 
spp.)  is  declared  to  have  been  caught  by 
any  vessel  included  in  the  lUU  Vessel 
List; 

(i)  Importers,  transporters  and  other 
sectors  concerned,  are  encouraged  to 
refrain  from  negotiating  and  from 
transhipping  of  fish  caught  by  vessels 
appearing  in  the  lUU  Vessel  List;  and 

(j)  Any  appropriate  information  which 
is  suitably  documented  is  collected  and 
exchanged  with  other  Contracting 
Parties  or  cooperating  non-Contracting 
Parties,  entities  or  fishing  entities  with 
the  aim  of  detecting,  controlling  and 
preventing  the  use  of  false  import/ 
export  certificates  regarding  fish  from 
vessels  appearing  in  the  lUU  Vessel  List. 

15.  The  Executive  Secretary  shall 
plaice  the  lUU  Vessel  List  approved  by 
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the  Commission  on  a  secure  section  of 
the  CCAMLR  website. 

16.  Without  prejudice  to  the  rights  of 
Flag  States  and  Coastal  States  to  take 
proper  action  consistent  with 
international  law.  Contracting  Parties 
should  not  take  any  trade  measures  or 
other  sanctions  which  are  inconsistent 
with  their  international  obligations 
against  vessels  using  as  the  basis  for  the 
action  the  fact  that  the  vessel  or  vessels 
have  been  included  in  the  draft  list 
drawn  up  by  the  Secretariat,  pursuant  to 
paragraph  5. 

17.  The  Chair  of  the  Commission  shall 
request  the  ('ontracting  Parties 
identified  pursuant  to  paragraph  1  to 
take  all  necessary  measures  to  avoid 
diminishing  the  effectiveness  of  the 
CCAMLR  conservation  measures 
resulting  from  their  vessels"  activities, 
and  to  advise  the  Commission  of  actions 
taken  in  that  regard 

18.  The  Commission  shall  review,  at 
subsequent  annual  meetings,  as 
appropriate,  action  taken  by  those 
Contracting  Parties  to  which  requests 
have  been  made  pursuant  to  paragraph 
17,  and  identify  those  which  have  not 
rectified  their  fishing  activities. 

19.  The  Commission  shall  decide 
appropriate  measures  to  be  taken  in 
respect  to  Dissostichus  spp.  so  as  to 
address  these  issues  with  those 
identified  Contracting  Parties.  In  this 
respect,  Contracting  Parties  may 
cooperate  to  adopt  appropriate 
multi laterally  agreed  trade-related 
measures,  consistent  with  the  World 
Trade  Organization  (WTO),  that  may  be 
necessary  to  prevent,  deter  and 
eliminate  the  lUU  fishing  activities 
identified  by  the  Commission. 
Multilateral  trade-related  measures  may 
be  used  to  support  cooperative  efforts  to 
ensure  that  trade  in  Dissostichus  spp. 
and  its  products  does  not  in  any  way 
encourage  IL'U  fishing  or  otherwise 
undermine  the  effectiveness  of 
CCAMLRs  conservation  measures 
which  are  cr)nsistent  with  the  United 
Nations  Convention  on  the  Law  of  the 
.Sea  1982 

Conservation  Measure  10-07  (2002) 
1118/XXII  ^ 

Schemtf  To  Promote  Compliance  by 
Non-Contracting  Party  Vessels  With 
CCAMLR  Consenation  Measures 

1.  The  Contracting  Parties  request 
non-Contracting  Parties  to  cooperate 
fully  with  the  Commission  with  a  view 
to  ensuring  that  the  effectiveness  of 
CCAMLR  conservation  measures  is  not 
undermined. 

2.  At  each  annual  meeting  the 
Commission  shall  identify  those  non- 
Contracting  Parties  whose  vessels  are 


engaged  in  illegal,  unregulated  and 
unreported  (lUU)  fishing  activities  in 
the  Convention  Area  that  threaten  to 
undermine  the  effectiveness  of 
CCAMLR  conservation  measures,  and 
shall  establish  a  list  of  such  vessels  (lUU 
Vessel  List),  in  accordance  with  the 
procedures  and  criteria  set  out  hereafter. 

3.  A  non-Contracting  Party  vessel 
which  has  been  sighted  engaging  in 
fishing  activities  in  the  Convention  Area 
or  which  has  been  denied  port  access, 
landing  or  transhipment  in  accordance 
with  Conservation  Measure  10-03  [147/ 
XXII  is  presumed  to  be  undermining  the 
effectiveness  of  CCAMLR  conservation 
measures.  In  the  case  of  any 
transhipment  activities  involving  a 
sighted  non-Contracting  Party  vessel 
inside  or  outside  the  Convention  Area, 
the  presumption  of  undermining  the 
effectiveness  of  CCAMLR  conservation 
measures  applies  to  any  other  non- 
Contracting  Party  vessel  which  has 
engaged  in  such  activities  with  that 
vessel. 

4.  When  the  non-Contracting  Party 
vessel  referred  to  in  paragraph  2  enters 
a  port  of  any  Contracting  Party,  it  shall 
be  inspected  by  authorised  Contracting 
Party  officials  in  accordance  with 
Conservation  Measure  10-03  (147/XXll 
and  shall  not  be  allowed  to  land  or 
tranship  any  fish  species  subject  to 
CCAMLR  conservation  measures  it 
might  be  holding  on  board  unless  the 
vessel  establishes  that  the  fish  were 
caught  in  compliance  with  all  relevant 
CCAMLR  conservation  measures  and 
requirements  under  the  Convention. 

5.  The  Contracting  Party  which  sights 
the  non-Contracting  Party  vessel  or 
denies  it  port  access,  landing  or 
transhipment  under  paragraph  2  shall 
attempt  to  inform  the  vessel  it  is 
presumed  to  be  undermining  the 
objective  of  the  Convention  and  that  this 
information  will  be  distributed  to  all 
Contracting  Parties  and  to  the 
Secretariat,  and  to  the  Flag  State  of  the 
vessel. 

6.  Information  regarding  such 
sightings  or  denial  of  port  access, 
landings  or  transhipments,  and  the 
results  of  all  inspections  conducted  in 
the  ports  of  Contracting  Parties,  and  any 
subsequent  action  shall  be  transmitted 
immediately  to  the  Commission  in 
accordance  with  Article  XXll  of  the 
Convention.  The  Secretariat  shall 
transmit  this  information  to  all 
Contracting  Parties,  within  one  business 
day  of  receiving  this  information,  and  to 
the  Flag  State  of  the  sighted  vessel  as 
soon  as  possible.  At  this  time,  the 
.Secretariat  shall,  in  consultation  with 
the  Chair  of  the  Commission,  request 
the  Flag  State  concerned  that,  where 
appropriate,  measures  be  taken  in 


accordance  with  its  applicable  laws  and 
regulations  to  ensure  that  the  vessel  or 
vessels  in  question  desist  from  any 
activities  that  undermine  the 
effectiveness  of  CCAMLR  conservation 
measures,  and  that  the  Flag  State  report 
back  to  CCAMLR  on  the  results  of  such 
enquiries  and/or  on  the  measures  it  has 
taken  in  respect  of  the  vessel  or  vessels 
concerned. 

7.  Contracting  Parties  may  at  any  time 
submit  to  the  Executive  Secretary  any 
additional  information,  which  might  be 
relevant  for  the  identification  of  non- 
Contracting  Party  vessels  that  might  be 
carrying  out  lUU  fishing  activities  in  the 
Convention  Area. 

8.  The  Standing  Committee  on 
Inspection  and  Compliance  (SCIC)  shall 
review  the  information  received 
pursuant  to  paragraphs  3,  4  and  5.  and 
any  other  information  provided  during 
its  annual  deliberations  which  may  be 
considered  relevant  to  this  review. 

9.  Following  the  review  referred  to  in 
paragraph  6.  SCIC  shall  submit  to  the 
Commission  for  approval,  a  proposed 
lUU  Vessel  List. 

10.  The  Executive  Secretary.  SCIC  and 
the  Commission  shall  undertake  each 
year  the  procedures  set  out  in  this 
conservation  measure  in  respect  of 
adding  or  removing  vessels  from  the 
lUU  Vessel  List.  In  this  regard.  SCIC 
shall  recommend  that  the  Commission 
removes  vessels  from  the  list  approved 
in  a  previous  annual  meeting  if  the 
relevant  Flag  State  satisfies  the 
Commission  that: 

(a)  The  vessel  did  not  take  part  in  lUU 
fishing  activities  described  in  paragraph 
l:or 

(b)  It  has  taken  effective  action  in 
response  to  the  lUU  fishing  activities  in 
question,  including  prosecution  and 
imposition  of  sanctions  of  adequate 
severity;  or 

(c)  Tne  vessel  has  changed  ownership 
and  that  the  new  owner  can  establish 
the  previous  owner  no  longer  has  any 
legal,  financial,  or  real  interests  in  the 
vessel,  or  exercises  control  over  it  and 
that  the  new  owner  has  not  participated 
in  lUU  fishing:  or 

(d)  The  Flag  State  has  taken  measures 
considered  sufficient  to  ensure  the 
granting  of  the  right  to  the  vessel  to  fly 
its  flag  will  not  result  in  lUU  fishing. 

1 1 .  Contracting  Parties  shall  take  all 
necessary  measures,  to  the  extent 
possible  in  accordance  with  their 
applicable  legislation,  in  order  that: 

(a)  The  issuance  of  a  licence  to  vessels 
included  in  the  lUU  Vessel  List  to  fish 
in  waters  under  their  fisheries 
jurisdiction  is  prohibited; 
•  (b)  Fishing  vessels,  support  vessels, 
mother-ships  and  cargo  vessels  flying 
their  fla^  do  not  participate  in  any 
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transhipment  or  joint  fishing  operations 
with  vessels  registered  in  the  lUU 
Vessel  List; 

(c)  Vessels  appearing  in  the  lUU 
Vessel  List  that  enter  ports  are  not 
authorised  to  land  or  tranship  therein 
and  are  inspected  in  accordance  with 
Conservation  Measure  10-03  [147/XXIl 
on  so  entering; 

(d)  The  chartering  of  vessels  included 
in  the  lUU  Vessel  List  is  prohibited; 

(e)  Granting  of  their  flag  to  vessels 
appearing  in  the  lUU  Vessel  List  is 
refused; 

(0  Imports  oi  Dissostichus  spp.  from 
vessels  included  in  the  lUU  Vessel  List 
are  prohibited; 

(g)  "Export  or  Re-export  Government 
Authority  Validation"  is  not  verified 
when  the  shipment  [oi  Dissostichus 
spp.)  is  declared  to  have  been  caught  by 
any  vessel  included  in  the  lUU  Vessel 
List; 

(h)  Importers,  transporters  and  other 
sectors  concerned,  are  encouraged  to 
refrain  from  negotiating  and  from 
transhipping  of  fish  caught  by  vessels 
appearing  in  the  lUU  Vessel  List;  and 

(i)  Any  appropriate  information  is 
collected  and  exchanged  with  other 
Contracting  Parties  or  cooperating  non- 
Contracting  Parties,  entities  or  fishing 
entities  with  the  aim  of  detecting, 
controlling  and  preventing  the  use  of 
false  import/export  certificates 
regarding  fish  from  vessels  appearing  in 
the  lUU  Vessel  List. 

12.  The  Executive  Secretary  shall 
place  the  lUU  Vessel  List  on  a  secure 
section  of  the  CCAMLR  website. 

13.  The  Commission  shall  request 
those  non-Contracting  Parties  identified 

'  pursuant  to  paragraph  1 ,  to  immediately 
take  steps  to  address  the  lUU  fishing 
activities  of  the  vessels  flying  their  flag 
that  have  been  included  in  the  lUU 
Vessel  List,  including  if  necessary,  the 
withdrawal  of  the  registration  or  of  the 
fishing  licences  of  these  vessels,  the 
nullification  of  the  relevant  catch 
documents  and  denial  of  further  access 
to  the  Catch  Documentation  Scheme  for 
Dissostichus  spp.  (CDS),  and  to  inform 
the  Commission  of  the  measures  taken 
in  this  respect. 

14.  Contracting  Parties  shall  jointly 
and/or  individually  request  non- 
Contracting  Parties  identified  pursuant 
to  paragraph  1,  to  cooperate  fully  with 
the  Commission  in  order  to  avoid 
undermining  the  effectiveness  of 
conservation  measures  adopted  by  the 
Commission. 

15.  The  Commission  shall  review,  at 
subsequent  annual  meetings  as 
appropriate,  actions  taken  by  those  non- 
Contracting  Parties  identified  pursuant 
to  paragraph  1  to  which  requests  have 
been  made  pursuant  to  paragraphs  1 3 


and  14,  and  identify  those  which  have 
not  rectified  their  fishing  activities. 
16.  The  Commission  shall  decide 
appropriate  measures  to  be  taken  in 
respect  to  Dissostichus  spp.  so  as  to 
address  these  issues  with  those 
identified  non-Contracting  Parties.  In 
this  respect,  non-Contracting  Parties 
may  cooperate  to  adopt  appropriate 
multilaterally  agreed  trade-related 
measures,  consistent  with  the  World 
Trade  Organization  (WTO),  that  may  be 
necessary  to  prevent,  deter  and 
eliminate  the  lUU  fishing  activities 
identified  by  the  Commission. 
Multilateral  trade-related  measures  may 
be  used  to  support  cooperative  efforts  to 
ensure  that  trade  in  Dissostichus  spp. 
and  its  products  does  not  in  any  way 
encourage  lUU  fishing  or  otherwise 
undermine  the  effectiveness  of 
CCAMLR's  conservation  measures 
which  are  consistent  with  the  United 
Nations  Convention  on  the  Law  of  the 
Sea  1982 


Conservation  Measure 
(2002)  '   -  131  XXII 
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Notification  That  Members  Are 
Considering  Initiating  a  New  Fishery 

The  Commission, 

Recognising  that  in  the  past,  Antarctic 
fisheries  have  been  initiated  in  the 
Convention  Area  before  sufficient 
information  was  available  upon  which 
to  base  management  advice, 
-  Noting  that  in  recent  years  new 
fisheries  have  started  without  adequate 
information  being  available  to  evaluate 
either  the  fishery  potential  or  the 
possible  impacts  on  the  target  stocks  or 
species  dependent  on  them. 

Believing  that  without  prior 
notification  of  a  new  fishery,  the 
Commission  is  unable  to  fulfil  its 
function  under  Article  IX, 

hereby  adopts  the  following 
conservation  measure  in  accordance 
with  Article  IX  of  the  Convention: 

1.  A  new  fishery,  for  the  purposes  of 
this  conservation  measure,  is  a  fishery 
on  a  species  using  a  particular  fishing 
method  in  a  statistical  subarea  for 
which: 

(i)  Information  on  distribution, 
abundance,  demography,  potential  yield 
and  stock  identity  from  comprehensive 
research/surveys  or  explorator\'  fishing 
have  not  been  submitted  to  CCAMLR;  or 

(ii)  Catch  and  effort  data  have  never 
been  submitted  to  CCAMLR;  or 

(iii)  Catch  and  effort  data  from  the  two 
most  recent  seasons  in  which  fishing 
occurred  have  not  been  submitted  to 
CCAMLR. 

2.  A  Member  intending  to  develop  a 
new  fishery  shall  notify  the  Commission 
not  less  than  three  months  in  advance 


of  the  next  regular  meeting  of  the 
Commission,  where  the  matter  shall  be 
considered.  The  Member  shall  not 
initiate  a  new  fishery  pending  the 
process  specified  in  paragraphs  5  and  6 
below. 

3.  The  notification  shall  be 
accompanied  by  as  much  of  the 
following  information  as  the  Member  is 
able  to  provide: 

(i)  The  nature  of  the  proposed  fishery 
including  target  species,  methods  of 
fishing,  proposed  region  and  any 
minimum  level  of  catches  that  would  be 
required  to  develop  a  viable  fishery; 

(ii)  Biological  information  from 
comprehensive  research/survey  cruises, 
such  as  distribution,  abundance, 
demographic  data  and  information  on 
stock  identity; 

(iii)  Details  of  dependent  and 
associated  species  and  the  likelihood  of 
them  being  affected  by  the  proposed 
fishery;  and 

(iv)  Information  from  other  fisheries 
in  the  region  or  similar  fisheries 
elsewhere  that  may  assist  in  the 
valuation  of  potential  yield. 

4.  New  fisheries  shall  be  open  only  to 
those  vessels  that  are  equipped  and 
configured  so  that  they  can  comply  with 
all  relevant  conservation  measures.  A 
vessel  with  a  confirmed  involvement  in 
illegal,  unregulated  or  unreported 
fishing  in  respect  of  Conservation 
Measures  10-06  and  10-07  [SOl/XXI 
and  118/XXIl  shall  not  be  permitted  to 
participate  in  new  fisheries. 

5.  The  information  provided  in 
accordance  with  paragraph  3.  together 
with  any  other  relevant  information, 
shall  be  considered  by  the  Scientific 
Committee,  which  shall  then  advise  the 
Commission. 

6.  After  its  review  of  the  information 
on  the  proposed  new  fishery,  taking  full 
account  of  the  recommendations  and 
the  advice  of  the  Scientific  Committee, 
the  Commission  may  then  take  such 
action  as  it  deems  necessary. 

'  Except  for  waters  adjacent  to  the 
Kergueien  and  Crozet  Islands. 

^Except  for  waters  adjacent  to  the  Prince 
Edward  Islands. 

Conservation  Measurf  21-02 
(2002)  •   *  IbSWli 

Exploratory  Fisheries 

The  Commission, 

Recognising  that  in  the  past,  some 
Antarctic  fisheries  had  been  initiated 
and  subsequently  expanded  in  the 
Convention  Area  before  sufficient 
information  was  available  upon  which 
to  base  management  advice,  and 

Agreeing  that  exploratory  fishing 
should  not  be  allowed  to  expand  faster 
than  the  acquisition  of  information 
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necessary  to  ensure  lliat  ihe  fishery  taii 

and  will  be  conducted  in  accordance 

with  the  principles  set  forth  in  Article 

II. 

hereby  adopts. the  following 

conservation  measure  in  accordance 

with  Article  IX  of  the  Convention: 

1.  For  the  purposes  of  this 
conservation  measure,  exploratory 
fisheries  are  defined  as  follows: 

(i)  An  exploratory  fishery  shall  be 
defined  as  a  fishery  that  was  previously 
classified  as  a  "new  fishery",  as  defined 
by  Conservation  Measure  21-01  (31/ 
XXII: 

(ii)  An  exploratory  fishery  shall 
continue  to  be  classified  as  such  until 
sufficient  information  is  available: 

(a)  To  evaluate  the  distribution, 
abundance,  and  demography  of  the 
target  species,  leading  to  an  estimate  of 
the  fishery's  potential  yield; 

(b)  To  review  the  fisher\'s  potential 
impacts  on  dependent  and  related 
species;  and 

(c)  To  allow  the  vScientific  Committee 
to  formulate  and  provide  advice  to  the 
Commission  on  appropriate  harvest 
catch  levels,  as  well  as  effort  levels  and 
fishing  gear,  where  appropriate. 

2.  To  ensure  that  adequate 
information  is  made  available  to  the 
Scientific  ('ommittee  for  evaluation, 
during  the  period  when  a  fishery  is 
classified  as  exploratory: 

(i)  The  Scientific  Committee  shall 
develop  (and  update  annually  as 
appropriate)  a  Data  Collection  Plan, 
which  will  identify  the  data  needed  and 
describe  the  actions  necessary  to  obtain 
the  relevant  data  from  the  exploratory 
fishery; 

(ii)  Each  Member  active  in  the  fishery 
shall  annually  (by  the  specified  date) 
submit  to  CCAMLR  the  data  specified 
by  the  Data  Collection  Plan  developed 
by  the  Scientific  Committee; 

(iii)  Each  Member  active  in  the  fishery 
or  intending  to  authorise  a  vessel  to 
enter  the  fishery  shall  annually  prepare 
and  submit  to  CCAMLR  by  a  specified 
date  a  Research  and  Fishery  Operations 
Plan  for  review  by  the  Scientific 
Committee  and  the  Commission; 

(iv)  Pfior  to  any  Member  authorising 
its  vessels  to  enter  an  exploratory 
fishery  that  is  already  in  progress,  that 
Member  shall  notify  the  Commission 
not  less  than  three  months  in  advance 
of  the  next  regular  meeting  of  the 
Commission,  and  the  Member  shall  not 
enter  the  exploratory  fishery  until  the 
conclusion  of  that  meeting; 

(v)  If  the  data  specified  in  the  Data 
Collection  Plan  have  not  been  submitted 
to  CCAMLR  for  the  most  recent  season 
in  which  fishing  occurred,  continued 
exploratory  fishing  by  the  Member 


wluch  lailc'd  tu  rupurt  its  data  slidll  De 
prohibited  until  the  relevant  data  have 
been  submitted  to  CCAMLR  and  the 
Scientific  Committee  has  been  allowed 
an  opportunity  to  review  the  data; 

(vi)  Fishing  capacity  and  effort  shall 
be  limited  by  a  procautionar>'  catch 
limit  at  a  level  not  substantially  above 
that  necessary  to  obtain  the  information 
specified  in  the  Data  Collection  Plan 
and  required  to  make  the  evaluations 
outlined  in  paragraph  l(ii); 

(vii)  The  name.  type.  size,  registration 
number,  and  radio  call  sign  of  each 
vessel  participating  in  the  exploratory 
fishery  shall  be  registered  with  the 
CCAMLR  Secretariat  at  least  three 
months  in  advance  of  starting  fishing 
each  season;  and 

(viii)  Each  vessel  participating  in  the 
exploratory  fishery  shall  carry  a 
scientific  observer  to  ensure  that  data 
are  collected  in  accordance  with  the 
agreed  Data  Collection  Plan,  and  to 
assist  in  collecting  biological  and  other 
relevant  data. 

3.  The  Data  Collection  Plan  to  be 
formulated  and  updated  by  the 
Scientific  Committee  shall  include, 
where  appropriate: 

(i)  A  description  of  the  catch,  effort, 
and  related  biological,  ecological,  and 
environmental  data  required  to 
undertake  the  evaluations  described  in 
paragraph  l(ii).  and  the  date  by  which 
such  data  are  to  be  reported  annually  to 
CCAMLR; 

(ii)  A  plan  for  directing  fishing  effort 
during  the  exploratory  phase  to  permit 
the  acquisition  of  relevant  data  to 
evaluate  the  fishery  potential  and  the 
ecological  relationships  among 
harvested,  dependent,  and  related 
populations  and  the  likelihood  of 
adverse  impacts;  and 

(iii)  An  evaluation  of  the  time-scales 
involved  in  determining  the  responses 
of  harvested,  dependent  and  related 
populations  to  fishing  activities. 

4.  Research  and  Fisheries  Operations 
Plans  to  be  prepared  by  Members 
participating  or  intending  to  participate 
in  the  exploratory  fishery  shall  include 
as  much  of  the  following  information  as 
the  Member  is  able  to  provide: 

(i)  A  description  of  now  the  Member's 
activities  will  comply  with  the  Data 
Collection  Plan  developed  by  the 
Scientific  Committee; 

(ii)  The  nature  of  the  exploratory 
fishery,  including  target  species, 
methods  of  fishing,  proposed  region  and 
maximum  catch  levels  proposed  for  the 
forthcoming  season; 

(iii)  Biological  information  from 
comprehensive  research/survey  cruises, 
such  as  distribution,  abundance, 
demographic  data,  and  information  on 
stock  identity; 


[IV I  iJetdiis  {))  cii'ptMiiifiit  rtiid  related 
species  and  the  likelihood  of  them  being 
affected  by  the  proposed  fishery;  and 

(v)  Information  from  other  fisheries  in 
the  region  or  similar  fisheries  elsewhere 
that  mav  assist  in  the  evaluation  of 
potential  yield. 

5.  Exploratory  fisheries  shall  be  open 
only  to  those  vessels  that  are  equipped 
and  configured  so  that  they  can  comply 
with  all  relevant  conservation  measures. 
A  vessel  with  a  confirmed  involvement 
in  illegal,  unregulated  or  unreported 
fishing  in  respect  of  Conservation 
Measures  10-06  and  10-07  (SOl/XXI 
and  118/XXll  shall  not  be  permitted  to 
participate  in  exploratory  fisheries. 

'  Except  for  waters  adjacent  lo  the 
kerguelen  and  Crozet  Islands. 
-'  Except  for  waters  adjacent  to  the  Prince 

Krlw.irH  !s!anH«: 
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DiUo  deporting  System  for  Krill 
Fisheries 

1.  This  conservation  measure  is 
invoked  bv  the  conservation  measures 
to  which  it  is  attached. 

2.  Catches  shall  be  reported  to  the 
Commission  on  a  monthly  basis. 

3.  At  the  end  of  each  fishing  season 
each  Contracting  Party  shall  obtain  from 
each  of  its  vessels  the  data  required  to 
complete  the  CCAMLR  fine-scale  catch 
and  effort  data  form  (trawl  fisheries 
Form  Cl).  It  shall  aggregate  these  data 
by  10  X  10  n  mile  rectangle  and  10-day 
period,  and  transmit  those  data  in  the 
specified  format  to  the  Executive 
Secretary  not  later  than  1  April  of  the 
following  year. 

4.  For  the  purposes  of  the  fine-scale 
data  the  calendar  month  shall  be 
divided  into  three  10-day  reporting 
periods,  viz:  day  1  to  day  10.  day  11  day 
20.  dav  21  to  the  last  day  of  the  month. 
These  10-day  reporting  periods  are 
hereinafter  referred  to  as  periods  A,  B 
and  C. 

Conservation  Mcasurf  24  ^)1 
(2002)'  M64X\li 

The  Application  of  Conservation 
Measures  to  Scientific  Research 

This  conservation  measure  governs 
the  application  of  conservation 
measures  to  scientific  research  and  is 
adopted  in  accordance  with  Article  IX 
of  the  Convention. 

1.  General  application: 

(a)  Catches  taken  by  any  vessel  for 
research  purposes  will  be  considered  as 
part  of  any  catch  limits  in  force  for  each 
species  taken,  and  shall  be  reported  to 
CCAMLR  as  part  of  the  annual 
STATLANT  returns. 
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(b)  The  CCAMLR  within-season  catch 
and  effort  reporting  systems  shall  apply 
whenever  the  catch  within  a  specified 
reporting  period  exceeds  five  tonnes, 
unless  more  specific  regulations  apply 
to  the  particular  species. 

2.  Application  to  vessels  taking  less 
than  50  tonnes  of  finfish  including  no 
more  than  the  amounts  specified  for 
finfish  taxa  in  Annex  24-01/B  (64/8) 
and  less  than  0.1%  of  a  given  catch  limit 
for  non-finfish  taxa  indicated  in  Annex 
24-01/B  (64/Bl: 

(a)  Any  Member  planning  to  use  a 
vessel  for  research  purposes  when  the 
estimated  catch  is  as  above  shall  notify 
the  Secretariat  of  the  Commission  which 
in  turn  will  notify  all  Members 
immediately.  This  notification  shall  be 
included  in  the  Members'  Activities 
Reports. 

(b)  Vessels  to  which  the  provisions  of 
paragraph  2(a)  above  apply,  shall  be 
exempt  from  conservation  measures 
relating  to  mesh  size  regulations, 
prohibition  of  types  of  gear,  closed 
areas,  fishing  seasons  and  size  limits, 
and  reporting  system  requirements  other 
than  those  specified  in  paragraphs  1(a) 
and  (b)  above. 

3.  Application  to  vessels  taking  more 
than  50  tonnes  of  finfish  or  more  than 
the  amounts  specified  for  finfish  taxa  in 
Annex  24-01/B  [64/B]  or  more  than 
0.1%  of  a  given  catch  limit  for  non- 
finfish  taxa  indicated  in  Annex  24-01/ 
B  [64/B]: 

(a)  Any  Member  planning  to  use  any 
type  of  vessel  to  conduct  fishing  for 
research  purposes  when  the  estimated 
catch  is  as  above,  shall  notify  the 
Commission  and  provide  the 
opportunity  for  other  Members  to 
review  and  comment  on  its  research 
plan.  The  plan  shall  be  provided  to  the 
Secretariat  for  distribution  to  Members 
at  least  six  months  in  advance  of  the 
planned  starting  date  for  the  research.  In 
the  event  of  any  request  for  a  review  of 
such  plan  being  lodged  within  two 
months  of  its  circulation,  the  Executive 
Secretary  shall  notify  all  Members  and 
submit  the  plan  to  the  Scientific 
Committee  for  review.  Based  on  the 
submitted  research  plein  and  any  advice 
provided  by  the  appropriate  working 
group,  the  Scientific  Committee  will 
provide  advice  to  the  Commission 
where  the  review  process  will  be 
concluded.  Until  the  review  process  is 
complete  the  planned  fishing  for 
research  purposes  shall  not  proceed. 

(b)  Research  plans  shall  be  reported  in 
accordance  with  the  standardised 
guidelines  and  formats  adopted  by  the 
Scientific  Committee,  available  on  the 
CCAMLR  Web  site  at  http:// 
www.ccamlr.org  or  from  the  Southwest 
Fisheries  Science  Center  of  the  National 


M  irine  Fisheries  Service  (call  (858) 
54t>-5600). 

(c)  A  summary  of  the  results  of  any 
research  subject  to  these  provisions 
shall  be  provided  to  the  Secretariat 
within  180  days  of  the  completion  of  the 
research  fishing.  A  full  report  shall  be 
provided  within  12  months. 

(d)  Catch  and  effort  data  resulting 
from  research  fishing  in  accordance 
with  paragraph  (a)  above,  should  be 
reported  to  the  Secretariat  according  to 
the  haul-by-haul  reporting  format  for 
research  vessels  (C4). 

'  Except  for  waters  adjacent  to  the 
Kerguelen  and  Crozet  Islands. 

2  Except  for  waters  adjacent  to  the  Prince 
Edward  Islands. 

Annex  24-01/B  (64/B] 

Taxa-Specifir  Schedule  for  Votifit  ation 
of  Research  \  esse)  .\ctivit\ 


Taxon 


(a)  Thresholds  for  finfish 
taxa:  Dissostichus  spp. 

(b)  Non-finfish  taxa  for 
which  a  catch  threshold 
of  0. 1  %  of  the  catch 
limit  for  a  given  area 
would  apply  Krill. 
Squid,  Crabs.  ' 


Expected  catch 


10  tonnes. 


Conservation  Measure  24-4)2  !20n2l 
1216/XXI) 

Experimental  Line-Weighting  Trials 

In  respect  of  fisheries  in  Statistical 
Subareas  48.6  south  of  60°S.  88.1  and 
88.2  and  Division  58.4.2.  paragraph  3  of 
Conservation  Measure  25-02  [29/XXI] 
shall  not  apply  only  where  a  vessel  can 
demonstrate  prior  to  licensing  for  this 
fishery'  its  ability  to  fully  comply  with 
either  of  the  following  experimental 
protocols. 

Protocol  A 

Al.  The  vessel  shall,  under 
observation  by  a  scientific  observer: 

(i)  Set  a  minimum  of  five  longlines 
with  a  minimum  of  four  Time  Depth 
Recorders  (TDR)  on  each  line: 

(ii)  Randomise  TDR  placement  on  the 
longline  within  and  between  sets; 

(iii)  Calculate  an  individual  sink  rate 
for  each  TDR  \\  hen  returned  to  the 
vessel,  where; 

(a)  The  sink  rate  shall  be  measured  as 
an  average  of  the  time  taken  to  sink  from 
the  surface 
(Om)  to  15  m;  and 

fb)  This  sink  rate  shall  be  at  a 
minimum  rate  of  0.3  ra/s; 

(iv)  If  the  minimum  sink  rate  is  not 
achieved  at  all  20  sample  points,  repeat 
the  test  until  such  time  as  a  total  of  20 
tests  with  d  minimum  sink  rate  of  0.3 
m/s  are  recorded,  and 


(v)  All  equipment  and  fishing  gear 
used  in  the  tests  is  to  be  the  same  as  that 
to  be  used  in  the  Convention  Area. 

A2.  During  fishing,  for  a  vessel  to 
maintain  the  exemption  to  night-time 
setting  requirements,  continuous  line 
sink  monitoring  shall  be  undertaken  by 
the  CCAMLR  scientific  observer.  The 
vessel  shall  cooperate  with  the 
CCAMLR  observer  who  shall: 

(i)  Aim  to  place  a  TOR  on  every 
longline  set  during  the  observer's  shift; 

(ii)  Ever}'  seven  days  place  all 
available  TDRs  on  a  single  longline  to 
determine  any  sink  rate  variation  along 
the  line; 

(iii)  Randomise  TDR  placement  on  the 
longline  within  and  between  sets; 

(iv)  Calculate  an  individual  rate  for 
each  TDR  when  returned  to  the  vessel; 
and 

(v)  Measure  the  sink  rate  as  an  average 
of  the  time  taken  to  sink  from  the 
surface  (0  m)  to  15  m. 

A3.  The  vessel  shall: 

(i)  Ensure  the  average  sink  rate  is  at 
a  minimum  of  0.3  m/s; 

(ii)  Report  daily  to  the  fishery 
manager;  and 

(iii)  Ensure  that  data  collected  from 
line  sink  trials  is  recorded  in  the 
approved  format  and  submitted  to  the 
fishery  manager  at  the  conclusion  of  the 
season. 

Protocol  B 

Bl.  The  vessel  shall,  under 
observation  by  a  scientific  observer: 

(i)  Set  a  minimum  of  five  longlines  of 
the  maximum  length  to  be  used  in  the 
Convention  Area  with  a  minimum  of 
four  bottle  tests  (see  paragraphs  B5  to 
B9)  on  the  middle  one-third  of  the 
longline; 

(ii)  Randomise  bottle  test  placement 
on  the  longline  within  and  between  sets, 
noting  that  all  tests  should  be  applied 
halfway  between  weights; 

(iii)  Calculate  an  individual  sink  rate 
for  each  bottle  test,  where  the  sink  rate 
shall  be  measured  as  the  time  taken  for 
the  longline  to  sink  from  the  surface  (0 
m)  to  10  m; 

(iv)  This  sink  rate  shall  be  at  a 
minimum  rate  of  0.3  m/s; 

(v)  If  the  minimum  sink  rate  is  not 
achieved  at  all  20  sample  points  (four 
tests  on  five  lines),  continue  testing 
until  such  time  as  a  total  of  20  tests  with 
a  minimum  sink  rate  of  0.3  m/s  are 
recorded;  and 

(vi)  All  equipment  and  fishing  gear 
used  in  the  tests  is  to  be  to  the  same 
specifications  as  that  to  be  used  in  the 
Convention  Area. 

B2.  During  fishing,  for  a  vessel  to 
maintain  the  exemption  to  paragraph  3 
of  Conservation  Measure  25-02 
[29/XXIj,  regiilar  line  sink  rate 
monitoring 
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scientific  observer.  The  vessel  shall 
cooperate  with  the  CCAMLR  observer 
who  shall: 

(i)  Aim  to  conduct  a  bottle  test  on 
every  longline  set  during  the  observer's 
shift,  noting  that  the  test  should  be 
undertaken  on  the  middle  one-third  of 
the  line; 

(ij)  Every  seven  days  place  at  least 
four  bottle  tests  on  a  single  longline  to 
determine  any  sink  rate  variation  along 
the  line; 

(iii)  Randomise  bottle  test  placement 
on  the  longline  within  and  between  sets, 
noting  that  all  tests  should  be  applied 
halfway  between  weights; 

(iv)  Calculate  an  individual  sink  rate 
for  each  bottle  lest;  and 

(v)  Measure  the  line  sink  rate  as  the 
time  taken  for  the  line  to  sink  from  the 
surface  (0  m)  to  10  m. 

B3.  The  vessel  shall  whilst  operating 
under  this  exemption: 

(i)  Ensure  that  all  longlines  are 
weighted  to  achieve  a  minimum  line 
sink  rate  of  0.3  m/s  at  all  times; 

(ii)  Report  daily  to  its  national  agency 
on  the  achievement  of  this  target;  and 

(iii)  Ensure  that  data  collected  from 
line  sink  rate  monitoring  are  recorded  in 
the  approved  format  and  submitted  to 
the  relevant  national  agency  at  the 
conclusion  of  the  season. 

B4.  A  bottle  test  is  to  be  conducted  as 
described  below. 

Bottle  Set  Up 

B5.  10  m  of  2  mm  multifilament  nylon 
snood  twine,  or  equivalent,  is  securely 
attached  to  the  neck  of  a  750  ml  plastic 
bottle  '  (buoyancy  about  0.7  kg)  with  a 
longline  clip  attached  to  the  other  end. 
The  length  measurement  is  taken  from 
the  attachment  point  (terminal  end  of 
the  clip)  to  the  neck  of  the  bottle,  and 
should  be  checked  by  the  observer  every 
few  days. 

B6.  Reflective  tape  should  be  wrapped 
around  the  bottle  to  allow  it  to  be 
observed  at  night.  A  piece  of  waterproof 
paper  with  a  unique  identifying  number 
large  enough  to  be  read  from  a  few 
metres  away  should  be  placed  inside  the 
bottle. 

Test 

B7.  The  bottle  is  emptied  of  water,  the 
stopper  is  left  open  and  the  twine  is 
wrapped  around  the  body  of  the  bottle 
for  setting  The  bottle  with  the  encircled 
twine  is  attached  to  the  longline '. 
midway  between  weights  (the 
attachment  point). 

B8  The  observer  records  the  time  at 
which  the  attachment  point  enters  the 
water  as  t|  in  seconds.  The  time  at 
which  the  bottle  is  observed  to  be 
pulled  completely  under  is  recorded  as 


t:  in  seconds  ^.  The  result  of  the  test  is 
calculated  as  follows: 
Line  sink  rate  =  10  /  (t> — 1|) 

B9.  The  result  should  be  equal  to  or 
greater  than  0.3  m/s.  These  data  are  to 
be  recorded  in  the  space  provided  in  the 
electronic  observer  logbook. 

<  A  plastic  water  bottle  that  has  a  hard 
plastic  screw-on  'stopper'  is  needed.  The 
stopper  of  the  bottle  is  left  open  so  that  the 
bottle  will  fill  with  water  after  being  pulled 
under  water.  This  allows  the  plastic  bottle  to 
be  re-used  rather  than  lieing  crushed  by  water 
pressure.  ^On  autolines  attach  to  the 
backbone:  on  the  Spanish  longline  system 
attach  to  the  hookline   '  Binot:ulars  will  make 
this  process  easier  to  view,  especially  in  foul 
weather. 

Con.ser\  it     1    M.  im;-  25-02(2002)'- 
|29/XXIi 

Minimisation  of  the  Incidental  Mortality 
of  Seabirds  in  the  Course  of  Longline 
Fishing  or  Longline  Fishing  Research  in 
the  Convention  Area 

The  Commission, 

Noting  the  need  to  reduce  the 
incidental  mortality  of  seabirds  during 
longline  Fishing  by  minimising  their 
attraction  to  fishing  vessels  and  by 
preventing  them  from  attempting  to 
seize  baited  hooks,  particularly  during 
the  period  when  the  lines  are  set. 

Adopts  the  following  measures  to 
reduce  the  possibility  of  incidental 
mortality  of  seabirds  during  longline 
fishing. 

1.  Fishing  operations  shall  be 
conducted  in  such  a  way  that  the  baited 
hooks  sink  as  soon  as  possible  after  they 
are  put  in  the  water.  Only  thawed  bait 
shall  be  used. 

2  For  vessels  using  the  Spanish 
method  of  longline  fishing,  weights 
should  be  released  before  line  tension 
occurs;  weights  of  at  least  8.5  kg  mass 
shall  be  used,  spaced  at  intervals  of  no 
more  than  40  m.  or  6  kg  mass  shall  be 
used,  spaced  at  intervals  of  no  more 
than  20  m. 

3.  Longlines  shall  be  set  at  night  only 
(i.e.  during  the  hours  of  darkness 
between  the  times  of  nautical 
twilight  ')■•  During  longline  fishing  at 
night,  only  the  minimum  ship's  lights 
necessary  for  safety  shall  be  used. 

4.  The  dumping  of  offal  is  prohibited 
while  longlines  are  being  set.  The 
dumping  of  offal  during  the  haul  shall 
be  avoided.  Any  such  discharge  shall 
take  place  only  on  the  opposite  side  of 
the  vessel  to  that  where  longlines  are 
hauled.  For  vessels  or  fisheries  where 
there  is  not  a  requirement  to  retain  offal 
on  board  the  vessel,  fish  hooks  should 
be  removed  from  offal  and  fish  heads 
prior  to  discharge 

5.  Vessels  which  are  so  configured 
that  they  lack  on-board  processing 


facilities  or  adequate  capacity  to  retain 
offal  on  board,  or  the  ability  to  discharge 
offal  on  the  opposite  side  of  the  vessel 
to  that  where  longlines  are  hauled,  shall 
not  be  authorised  to  fish  in  the 
Convention  Area. 

6.  A  streamer  line  designed  to 
discourage  birds  from  settling  on  baits 
during  deployment  of  longlines  shall  be 
towed.  Specification  of  the  streamer  line 
and  its  method  of  deployment  is  given 
in  the  appendix  to  this  measure.  Details 
of  the  construction  relating  to  the 
number  and  placement  of  swivels  may 
"be  varied  so  long  as  the  effective  sea 
surface  covered  by  the  streamers  is  no 
less  than  that  covered  by  the  currently 
specified  design.  Details  of  the  device 
dragged  in  the  water  in  order  to  create 
tension  in  the  line  may  also  be  varied. 

7.  Other  variations  in  the  design  of 
streamer  lines  may  be  tested  on  vessels 
carrying  two  observers,  at  least  one 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observation,  providing  that 
all  other  elements  of  this  conservation 
measure  are  complied  with  ''. 

8.  Every  effort  should  be  made  to 
ensure  that  birds  captured  alive  during 
longlining  are  released  alive  and  that 
wherever  possible  hooks  are  removed 
without  jeopardising  the  life  of  the  bird 
concerned. 

'  Except  for  waters  adjacent  to  the 
Kerguelen  and  Crozet  Islands.  -  Except  for 
waters  adjacent  to  the  Prince  Edward  Islands. 
'The  exact  times  of  nautical  twilight  are  set 
forth  in  the  Nautical  Almana«;  tables  for  the 
relevant  latitude,  local  time  and  date.  All 
times,  whether  for  ship  operations  or 
observer  reporting,  shall  be  referenced  to 
GMT  *  Wherever  possible,  setting  of  lines 
should  be  completed  at  least  three  hours 
before  sunrise  (to  reduce  loss  of  bait  to/ 
catches  of  while-chinned  petrels)  'The 
streamer  lines  under  test  should  be 
constructed  and  operated  taking  full  account 
of  the  principles  set  out  in  WG-[MALF-94/ 
19  (available  from  the  CCAMLR  Setretariat); 
testing  should  be  carried  out  independently 
of  actual  commercial  fishing  and  in  a  manner 
consistent  with  the  spirit  of  Conservation 
Measure  21-02  |65/XXI| 

NpptTidiv  to  f'()nv»T\ati(in  Mt'.isurf  25- 

02  12H  Wli 

1.  The  streamer  line  is  to  be  susf>ended  at 
the  stern  from  a  point  approximately  4.5  m 
ah)ove  the  water  and  such  that  the  line  is 
directly  above  the  point  where  the  baits  hit 
the  water. 

2.  The  streamer  line  is  to  be  approximately 

3  mm  diameter,  have  a  minimum  length  of 
150  m  and  have  a  device  at  the  end  to  create 
tension  so  that  the  main  line  streams  directly 
behind  the  ship  even  in  cross  winds. 

3.  At  5  m  intervals  commencing  from  the 
point  of  attachment  to  the  ship  five  branch 
streamers  each  comprising  two  strands  of 
approximately  3  mm  diameter  cord  should  be 
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attached.  The  length  of  the  streamer  should 
range  between  approximately  3.5  m  nearest 
the  ship  to  approximately  1.25  m  for  the  fifth 
streamer.  When  the  streamer  line  is  deployed 
the  branch  streamers  should  reach  the  sea 
surface  and  periodically  dip  into  it  as  the 
ship  heaves.  Swivels  should  be  placed  in  the 
streamer  line  at  the  towing  point,  before  and 
after  the  point  of  attachment  of  each  branch 
streamer  and  immediately  before  any  weight 
placed  on  the  end  of  the  streamer  line.  Each 
branch  streamer  should  also  have  a  swivel  at 
its  attachment  to  the  streamer  line. 

Conservation  Measure  32-09  (2002)  ' 
IKOlXXIl 

Prohibition  of  Directed  Fishing  for 
Dissostichus  spp.  Except  in  Accordance 
With  Specific  Conservation  Measures  in 
the  2002/03  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Article  IX  of  the 
Convention: 

Directed  fishing  for  Dissostichus  spp. 
in  Statistical  Subareas  48.5.  88.2  north 
of  65°S  and  88.3,  and  Divisions  58.4.1, 
58.5.1  and  58.5.1  and  58.5.2  east  of 
79°20'E  is  prohibited  from  1  December 
2002  to  30  November  2003. 

'  Except  for  waters  adjacent  to  the 
Kerguelen  Islands. 

Conservation  Measure  32-10  120021 
!Fl6,XXIi 

Prohibition  of  Directed  Fishing  for 
Dissostichus  spp.  in  Statistical  Division 
58.4.4  Outside  Areas  of  National 
Jurisdiction 

Taking  of  Dissostichus  spp  .  other 
than  for  scientific  research  purposes  in 
accordance  with  Conservation  Measure 
24-01  [64/XXIl,  is  prohibited  in 
Statistical  Division  58.4  4  from  1 
December  2002.  This  prohibition  shall 
apply  until  at  least  such  time  that  a 
survey  of  the  Dissostichus  spp.  stock  in 
this  division  is  carried  out,  its  results 
reported  to  and  analysed  by  the 
Working  Group  on  Fish  Stock 
Assessment  and  a  decision  that  the 
fishery  be  reopened  is  made  by  the 
Commission  based  on  the  advice  of  the 
Scientific  Committee. 

Con.serv  ation  Measure  32-11  (2002) '  - 
iFl7'XXll 

Prohibition  of  Directed  Fishing  for 
Dissostichus  Eleginoides  in  Statistical 
Subarea  58.6 

Taking  of  Dissostichus  eleginoides, 
other  than  for  scientific  research 
purposes  in  accordance  with 
Conservation  Measure  24—01  [64/XXIl, 
is  prohibited  in  Statistical  Subarea  58.6 
from  1  December  2002.  This  prohibition 
shall  apply  until  at  least  such  time  that 


a  survey  of  the  Dissostichus  eleginoides 
stock  in  this  subarea  is  carried  out.  its 
results  reported  to  and  analysed  by  the 
Working  Group  on  Fish  Stock 
Assessment  and  a  decision  that  the 
fishery  be  reopened  is  made  by  the 
Commission  based  on  the  advice  of  the 
Scientific  Committee. 

'  Except  for  waters  adjacent  to  the  Prince 
Edward  Islands. 

2  Except  for  waters  adjacent  to  the  Crozet 
Islands. 

Conservation  Mea.sure  33-02  (2002) 
IF04/'XXI] 

Limitotion  of  By-Catch  in  Statistical 
Division  58.5.2  in  the  2002/03  Season 

1.  There  shall  be  no  directed  fishing 
for  any  species  other  than  Dissostichus 
eleginoides  and  Champsocephalus 
gunnari  in  Statistical  Division  58.5.2  in 
the  2002/03  fishing  season, 

2.  In  directed  fisheries  in  Statistical 
Division  58.5.2  in  the  2002/03  season, 
the  by-catch  of  Channichthys 
rhinoceratus  shall  not  exceed  150 
tonnes,  the  by-catch  of  Lepidonotothen 
squamifrons  shall  not  exceed  80  tonnes, 
the  by-catch  of  Macrourus  spp.  shall  not 
exceed  465  tonnes  and  the  by-catch  of 
skates  and  rays  shall  not  exceed  120 
tonnes.  For  the  purposes  of  this 
measure.  "Macrourus  spp."  and  "skates 
and  rays"  should  each  be  counted  as  a 
single  species. 

3.  The  by-catch  of  any  fish  species  not 
mentioned  in  paragraph  2.  and  for 
which  there  is  no  other  catch  liriiit  in 
force,  shall  not  exceed  50  tonnes  in 
Statistical  Division  58.5.2. 

4.  If.  in  the  course  of  a  directed 
fishery,  the  by-catch  in  any  one  haul  of 
Channichthys  rhinoceratus, 
Lepidonotothen  squamifrons, 
Macrourus  spp.  or  skates  and  rays  is 
equal  to.  or  greater  than  2  tonnes,  then 
the  fishing  vessel  shall  not  fish  using 
that  method  of  fishing  at  any  point 
within  5  n  miles  ^  of  the  location  where 
the  by-catch  exceeded  2  tonnes  for  a 
period  of  at  least  five  days.^  The 
location  where  the  by-catch  exceeded  2 
tonnes  is  defined  as  the  path  followed 
by  the  fishing  vessel  from  the  point  at 
which  the  fishing  gear  was  first 
deployed  from  the  fishing  vessel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

5.  If.  in  the  course  of  a  directed 
fishery,  the  by-catch  in  any  one  haul  of 
any  other  by-catch  species  for  which  by- 
catch  limitations  apply  under  this 
conservation  measure  is  equal  to.  or 
greater  than  1  tonne,  then  the  fishing 
vessel  shall  not  fish  using  that  method 
of  fishing  at  any  point  within  5  n  miles  ' 
of  the  location  where  the  bv-catch 


exceeded  1  tonne  for  a  period  of  at  least 
five  days. 2  The  location  where  the  by- 
catch  exceeded  1  tonne  is  defined  as  the 
path  followed  by  the  fishing  vessel  from 
the  point  at  which  the  fishing  gear  was 
first  deployed  from  the  fishing  vessel  to 
the  point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

'  This  provision  concerning  the  minimum 
distance  separating  fishing  locations  is 
adopted  pending  the  adoption  of  a  more 
appropriate  definition  of  a  fishing  location  by 
the  Commission. 

^The  Specified  period  is  adopted  in 
accordance  with  the  reporting  period 
specified  in  Conservation  Measure  23-01 
[51/XIX].  pending  the  adoption  of  a  more 
appropriate  period  by  the  Commission. 

Conser%'ation  Measure  ^'^-CCi  ^2002)' 
[Fll/XXI] 

Limitation  of  By-Catch  in  New  and 
Exploratory  Fisheries  in  the  2002/03 
Season 

1.  This  conservation  measure  applies 
to  new  emd  exploratory  fisheries  in  all 
areas  containing  small-scale  research 
units  (SSRUs)  in  the2002/03  season 
except  where  specific  by-catch 
conservation  measures  apply. 

2.  The  catch  limits  for  all  by-catch 
species  are  set  out  in  Annex  3  3-03/ A 

[Fll/A]. 

3.  For  the  purposes  of  this  measure 
"Macrourus  spp."  and  "skates  and  rays" 
should  each  be  counted  as  a  single 
species. 

4.  If  the  by-catch  of  any  one  species 

is  equal  to  or  greater  than  1  toime  in  any 
one  haul  or  set.  then  the  fishing  vessel 
shall  move  to  another  location  at  least 
5  n  miles  ^  distant.  The  fishing  vessel 
shall  not  return  to  any  point  within  5  n 
miles  of  the  location  where  the  by-catch 
exceeded  1  tonne  is  defined  as  the  path 
followed  by  the  fishing  vessel  from  the 
point  at  which  the  fishing  gear  was  first 
deployed  from  the  fishing  vessel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

'  Ej<cept  for  waters  adjacent  to  the 
Kerguelen  and  Crozet  Islands. 

^This  provision  concerning  the  minimum 
distance  separating  fishing  locations  is 
adopted  pending  the  adoption  of  a  more 
appropriate  definition  of  a  fishing  location  by 
the  Commission. 

^The  specified  period  is  adopted  in 
accordance  with  the  reporting  period 
specified  in  Conservation  Measure  23-01 
[51/XIX].  p>ending  the  adoption  of  a  more 
appropriate  period  by  the  Commission. 

Aimex  33-03/ A  [Fll/A] 
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By-Catch  Catch  Limits  for  New  and  Exploratory  Fisheries  in  the  2002703  Season 


Subarea/ 
Division 


48  6 


584.2 


5843a 
5843b 
88  1    ... 

882  .... 


Region 


North  of  60°S  . 
South  of  60  S 


Tola!  area  

Total  area  

North  of  65°$ 
South  of  65  S 


SSRU 


A 

aH 

B 
C 
D 

E 
F 
A 
B 
C 
0 
E 


A 

B 
C 
D 

E 

an 

A 

B 
C 
D 

E 
F 
G 


Dissosttchus 

spp  catch  limit 

(tonnes) 


455 
455 


100 
100 
100 
100 
100 
250 
300 
256 
876 
876 
876 
876 
375 


By-catch  catch  limit  (tonnes) 


Skates  and 
rays 


50 
50 


50 
50 
SO 
50 
50 
50 
50 
50 
SO 
50 
50 
50 
50 


Macrourus 
spp 


73 
73 


50 

50 

50 

50 

50 

50 

50 

50 

140 

140 

140 

140 

60 


Other 
species 


'S 


*ln  the  case  wtiere  a  SSRU  catch  limit  is  not  specified,  the  by-catch  limit  will  be  governed  by  tfie  limit  in  the  subarea/division. 

Rules  tor  catch  limits  tor  by-catch  species 

Skates  and  rays— 5%  of  the  catch  limit  for  Dissostichus  spp  or  50  tonnes,  whichever  is  greater 
Macrourus  spp  —16%  of  the  catch  limit  for  Dissostichus  spp  or  50  tonnes,  whichever  is  greater 
dher  species — 20  tonnes  per  SSRU 


20 

20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 

20 
20 
20 
20 
20 
20 
20 
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(2002) 


Cteneml  Measures  for  Exploratory 
Fisheries  for  Dissostichus  Spp.  in  the 
Convention  Area  in  the  2002/03  Season 

The  Commission, 

Noting  the  need  for  the  distribution  of 
fishing  effort  and  catch  in  fine-scale 
rectangles  '  in  these  exploratory 
fisheries, 

hereby  adopts  the  following 
conservation  measure: 

1.  This  conservation  measure  applies 
to  exploratory  fisheries  using  the  trawl 
or  longline  methods  except  for  such 
fisheries  where  the  Commission  has 
given  specific  exemptions  to  the  extent 
of  those  exemptions.  In  trawl  fisheries. 

a  haul  comprises  a  single  deployment  of 
the  trawl  net.  In  longline  fisheries,  a 
haul  comprises  the  setting  of  one  or 
more  lines  in  a  single  location. 

2.  Fishing  should  take  place  over  as 
large  a  geographical  and  bathymetric 
range  as  possible  to  obtain  the 
information  necessary  to  determine 
fishery  potential  and  to  avoid  over- 
concentration  of  catch  and  effort.  To 
this  end.  fishing  in  any  fine-scale 
rectangle  shall  cease  when  the  reported 
catch  reaches  100  tonnes  and  that 


rectangle  shall  be  closed  to  fishing  for 
the  remainder  of  the  season.  Fishing  in 
any  fine-scale  rectangle  shall  be 
restricted  to  one  vessel  at  any  one  time. 

3.  Each  haul  of  a  longline.  including 
those  designated  as  research  hauls  in 
accordance  with  Annex  41-01/B  [FlG/ 
B]  paragraph  4.  shall  have,  except  in 
exceptional  circumstances  beyond  the 
control  of  the  vessel  (such  as  ice  and 
weather  conditions),  a  soak  time  not 
exceeding  48  hours,  measured  from  the 
completion  of  the  setting  process  to  the 
beginning  of  the  hauling  process. 

4.  In  order  to  give  effect  to  paragraph 
2  above: 

(i)  The  precise  geographic  position  of 
d  haul  in  trawl  fisheries  will  be 
determined  by  the  mid-point  of  the  path 
between  the  start-point  and  end-point  of 
the  haul; 

(ii)  The  precise  geographic  position  of 
a  haul  in  longline  fisheries  will  be 
determined  by  the  centre-point  of  the 
line  or  lines  deployed; 

(iii)  The  fine-scale  rectangle  in  which 
a  vessel  is  deemed  to  be  fishing  will  be 
that  in  which  the  precise  geographic 
position  of  a  haul  lies; 

(iv)  The  vessel  will  be  deemed  to  be 
fishing  in  any  fine-scale  rectangle  from 


the  beginning  of  the  setting  process 
until  the  completion  of  the  hauling  of 
all  lines  in  that  fine-scale  rectangle; 

(v)  Catch  and  effort  information  for 
each  species  by  fine-scale  rectangle 
shall  be  reported  to  the  Executive 
Secretary  every  five  days  using  the  Five- 
Day  Catch  and  Effort  Reporting  System 
set  out  in  Conservation  Measure  23-01 
l51/XIXl;and 

(vl)  The  Secretariat  shall  notify 
Contracting  Parties  participating  in 
these  fisheries  when  the  total  catch  for 
Dissostichus  eleginoides  and 
Dissostichus  mawsoni  combined  in  any 
fine-scale  rectangle  is  likely  to  reach  100 
tonnes,  and  fishing  in  that  fine-scale 
rectangle  shall  be  closed  when  that  limit 
is  reached. 

5.  The  by-catch  in  each  exploratory 
fishery  shall  be  regulated  as  in 
Conservation  Measure  33-03  (Fll/XXU. 

6.  The  total  number  and  weight  of 
Dissostichus  eleginoides  and 
Dissostichus  mawsoni  discarded, 
including  those  with  the  "jellymeat" 
condition,  shall  be  reported. 

7.  Each  vessel  participating  in  the 
exploratory  fisheries  for  Dissostichus 
spp.  during  the  2002/03  season  shall 
have  one  scientific  observer  appointed 
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in  accordance  with  the  CCAMi.K 
Scheme  of  International  Scientific 
Observation,  and  where  possible  one 
additional  scientific  observer,  on  board 
throughout  all  fishing  activities  within 
the  fishing  season. 

8.  The  Data  Collection  Plan  (Annex 
41-01/A  [FlO/AD  and  Research  Plan 
(Annex  41-01/B  [FlO/B])  shall  be 
implemented.  Data  collected  pursuant 
to  the  Data  Collection  and  Research 
Plans  for  the  period  up  to  31  August 
2003  shall  be  reported  to  CCAMLR  by 
30  September  2003  so  that  the  data  will 
be  available  to  the  meeting  of  the 
Working  Group  on  Fish  Stock 
Assessment  (WG-FSA)  in  2003.  Such 
data  taken  after  31  August  shall  be 
reported  to  CCAMLR  not  later  than 
three  months  after  the  closure  of  the 
fishery,  but,  where  possible,  submitted 
in  time  for  the  consideration  of  WG- 
FSA. 

9.  Members  who  choose  not  to 
participate  in  the  fishery  prior  to  the 
commencement  of  the  fishery  shall 
inform  the  Secretariat  of  changes  in 
their  plans  no  later  than  one  month 
before  the  start  of  thi  fi-hiTV.  If.  for 
whatever  reason.  Mtrih'  r-  are  unable  to 
participate  in  the  fi^tu  r .    thev  shall 
inform  the  Secretarial  n     i  it.  r  tii  in  one 
week  after  finding  that  tti.x  i  iimi  t 
participate.  The  Secretariat  will  inform 
all  Contracting  Parties  immediately  after 
such  notification  is  received. 

'  Except  for  waters  adjacent  to  the 
Kergueien  and  Crozet  Islands. 

-  Except  for  waters  adjacent  to  the  Prince 
Edward  Islands. 

'  A  fine-scale  rectangle  is  defined  as  an 
area  of  0.5°  latitude  by  1°  longitude  with 
respect  to  the  northwest  comer  of  the 
statistical  subarea  or  division.  The 
identification  of  each  rectangle  is  by  the 
latitude  of  its  northernmost  boundary  and  the 
longitude  of  the  boundary  closest  to  0°. 

Annex  41-01/A  [FlO/A] 

Data  Collertion  Plan  for  Exploratory 
h  isheries 

1.  All  vessels  will  compl>  vs  ith  the 
Five-day  Catch  and  Effort  Reporting 
System  (Conservation  Measure  23-01 
(51/XD(1)  and  .M..nthi\  P me-scale  Catch, 
Effort  and  Bioln^u  .li  Data  Reporting 
Systems  (ConscrvatK  n  Measures  2  3—04 
and  23-05  [122/XlX  lii  i  121/XlXj). 


2.  All  data  required  by  the  CCAMLR 
Scientific  Observers  Manual  for  finfish 
fisheries  will  be  collected.  These 
include: 

(i)  Position,  date  and  depth  at  the  start 
and  end  of  every  haul; 

(ii)  Haul-by-haul  catch  and  catch  per 
effort  by  species; 

(iii)  Haul -by-haul  length  frequency  of 
common  species; 

(iv)  Sex  and  gonad  state  of  common 
species; 

(v)  Diet  and  stomach  fullness; 

(vi)  Scales  and/or  otoliths  for  age 
determination; 

(vii)  Number  and  mass  by  species  of 
by-catch  of  fish  and  other  organisms; 
and 

(viii)  Observation  on  occurrence  and 
incidental  mortality  of  seabirds  and 
mammals  in  relation  to  fishing 
operations. 

3.  Data  specific  to  longline  fisheries 
will  be  collected.  These  include: 

(i)  Position  and  sea  depth  at  each  end 
of  every  line  in  a  haul: 

(ii)  Setting,  soak,  and  hauling  times; 

(iii)  Number  and  species  of  fish  lost 
at  surface; 

(iv)  Number  of  hooks  set; 

(v)  Bait  type; 

(vi)  Baiting  success  (%); 

(vii)  Hook  type;  and 

(viii)  Sea  and  cloud  conditions  and 
phase  of  the  moon  at  the  time  of  setting 
the  lines. 
Annex  41-Oi/B  [  FlO/B] 

Research  Plan  for  Exploratory  Fisheries 

i    .\cti\jtie,'-  under  this  resean  h  [>!cin 
shall  net  be  exempted  from  an\ 
conservation  measure  in  force. 

2  Thi'~  plan  applies  to  all  small-scale 
[.^-ein  h   inits  (SSRUs)  as  defined  in 
Table  1. 

3.  Any  vessel  undertdKiiig  prospecting 
or  commercial  fishing  in  any  SSRU 
must  undertake  th"  foil  owing  research 
activities: 

(i)  On  first  entry  into  a  SSRU,  the  first 
10  hauls,  designated  "first  series", 
whether  bv  trawl  or  longline,  should  be 
designated  "research  hauls"  and  must 
satisfy  the  criteria  set  out  in  paragraph 
4. 

(ii)  The  next  ".0  hauls,  or  10  tonnes  of 
catch  for  iongiinin;,:   whichever  trigger 
level  is  achieved  fii--*   or  10  tonnes  of 


catch  for  trawling,  are  designated  the 
"second  series".  Hauls  in  the  second 
series  can.  at  the  discretion  of  the 
master,  be  fished  as  part  of  normal 
exploratory  fishing.  However,  provided 
they  satisfy'  the  requirements  of 
paragraph  4,  these  hauls  can  also  be 
designated  as  research  hauls 

(iii)  On  completion  of  the  first  and 
second  series  of  hauls,  if  the  master 
wishes  to  continue  to  fish  within  the 
SSRU,  the  vessel  must  undertake  a 
"third  series"  which  will  result  in  a 
total  of  20  research  hauls  being  made  in 
all  three  series.  The  third  series  of  hauls 
shall  be  completed  during  the  same  visit 
as  the  first  and  second  series  in  a  SSRU. 

(iv)  On  completion  of  20  research 
hauls  the  vessel  may  continue  to  fish 
within  the  SSRU. 

(v)  When  either  the  catch  limit  or  the 
end  of  the  fishing  season  is  reached,  all 
fishing  within  the  designated  area 
should  cease. 

4.  To  be  designated  as  a  research  haul: 
(i)  Each  research  haul  must  be 

separated  by  not  less  than  5  n  miles 
from  any  other  research  haul,  distance 
to  be  measured  from  the  geographical 
mid-point  of  each  research  haul; 

(ii)  Each  haul  shall  comprise:  For 
longlines,  at  least  3  500  hooks  and  no 
more  than  10  000  hooks;  this  may 
comprise  a  number  of  separate  lines  set 
in  the  same  location;  for  trawls,  at  least 
30  minutes  effective  fishing  time  as 
defined  in  the  Draft  Manual  for  Bottom 
Trawl  Surveys  in  the  Convention  Area 
(SC-CAMLR-Xl,  Aimex  5.  Appendix  H. 
Attachment  E,  paragraph  4);  and 

(iii)  Each  haul  of  a  longline  shall  have 
a  soak  time  of  not  less  than  six  hours, 
measured  from  the  time  of  completion 
of  the  setting  process  to  the  beginning 
of  the  hauling  process. 

5.  All  data  specified  in  the  Data 
Collection  Plan  (Armex  41-01/A  [FlO/ 
A])  of  this  conservation  measure  shall 
be  collected  for  every  research  haul;  in 
particular,  all  fish  in  a  research  haul  up 
to  100  fish  are  to  be  measured  and  at 
least  30  fish  sampled  for  biological 
studies  (paragraphs  2(iv)  to  2(vi)  of 
Annex  41-01/A  (FlO/A)).  Where  more 
than  100  fish  are  caught,  a  method  for 
randomly  subsampling  the  fish  should 
be  applied. 
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Uiiuts  an  the  Fishery'  for  Dissostichus 
Eleginoides  m  Statistical  Subarea  48.3 
in  the  2002/03  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
31-01  (7/V|: 

Access 

1.  The  fishery  for  Dissostichus 
eleginoides  in  Statistical  Subarea  48.3 
shall  be  conducted  by  vessels  using 
longlines  and  pots  only. 

Catch  Limit 

2.  The  total  catch  of  Dissostichus 
eleginoides  in  Statistical  Subarea  48.3  in 
the  2002/03  season  shall  be  limited  to 
7810  tonnes. 

Season 

3.  For  the  purpose  of  the  longline 
fishery  for  Dissostichus  eleginoides  in 
Statistical  Subarea  48.3.  the  2002/03 
season  is  defined  as  the  period  from  1 
May  to  31  August  2003,  or  until  the 
catch  limit  is  reached,  whichever  is 
sooner.  For  the  purpose  of  the  pot 


fishery  for  Dissostichus  eleginoides  in 
Statistical  Subarea  48.3.  the  2002/03 
season  is  defined  as  the  period  from  1 
December  2002  to  30  November  2003,  or 
until  the  catch  limit  is  reached, 
whichever  is  sooner. 

By-Catch 

4.  The  by-catch  of  crab  shall  be 
counted  against  the  catch  limit  in  the 
crab  fishery  in  Statistical  Subarea  48.3. 

5.  The  by-catch  of  finfish  in  the 
fishery  for  Dissostichus  eleginoides  in 
Statistical  Subarea  48.3  in  the  2002/03 
season  shall  not  exceed  390  tonnes  for 
skates  and  rays  and  390  tonnes  for 
Macrourus  spp.  For  the  purpose  of  these 
by-catch  limits,  skates  and  rays  shall  be 
counted  as  a  single  species. 

6.  If  the  by-catch  of  any  one  species 

is  equal  to  or  greater  than  1  tonne  in  any 
one  haul  or  set.  then  the  fishing  vessel 
shall  move  to  another  location  at  least 
5  n  miles  '  distant.  The  fishing  vessel 
shall  not  return  to  any  point  within  5  n 
miles  of  the  location  where  the  by-catch 
exceeded  1  tonne  for  a  period  of  at  least 
five  days.-  The  location  where  the  by- 
catch  exceeded  1  tonne  is  defined  as  the 
path  followed  by  the  fishing  vessel  from 
the  point  at  which  the  fishing  gear  was 


first  deployed  from  the  fishing  vessel  to 
the  point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

Mitigation 

7.  The  operation  of  this  fishery  shall 
be  carried  out  in  accordance  with 
Conservation  Measure  25-02  [29/XXIl 
so  as  to  minimise  the  incidental 
mortality  of  seabirds  in  the  course  of 
fishing. 

Observers 

8.  Each  vessel  participating  in  this 
fishery  shall  have  at  least  one  scientific 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  and  where 
possible  one  additional  scientific 
observer,  on  board  throughout  all 
fishing  activities  within  the  fishing 
period. 

Data:  Catch/Effort 

9.  For  the  purpose  of  implementing 
this  conservation  measure  in  the  2002/ 
03  season,  the  following  shall  apply: 

(i)  the  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  23-01  (Sl/XIXJ; 
and 
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(ii)  the  Monthly  Fine-scale  Catch  smd 
Effort  Reporting  System  set  out  in 
Conservation  Measure  23-04  [122/XIXl. 
Fine-scale  data  shall  be  submitted  on  a 
haul-by-haul  basis. 

10.  For  the  purpose  of  Conservation 
Measures  23-01  and  23-04  [51/XIX  and 
122/XIX].  the  target  species  is 
Dissostichus  eleginoides  and  by-catch 
species  are  defined  as  any  species  other 
than  Dissostichus  eleginoides. 

1 1 .  The  total  number  and  weight  of 
Dissostichus  eleginoides  discarded, 
including  those  with  the  "jellymeat" 
condition,  shall  be  reported.  These  fish 
will  count  towards  the  total  allowable 
catch. 

Data:  Biological 

12.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
23-05  1121/XIX],  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  Scientific  Observation. 

'  This  provision  concerning  the  minimum 
distance  separating  fishing  locations  is 
adopted  pending  the  adoption  of  a  more 
appropriate  definition  of  a  fishing  location  by 
the  Commission. 

^The  specified  period  is  adopted  in 
accordance  with  the  reporting  period 
specified  in  Conservation  Measure  23-01 
(51/XIX].  pending  the  adoption  of  a  more 

Hppriinrial,'  ncrlnH  tiv  thp  rinmmissinn. 
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Limits  on  the  Exploratory  Fishery  for 
Dissostichus  Spp  in  Statistical  Subarea 
48.6  in  the  2002/03  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
21-02  [65/XXI]: 

Access 

1.  Fishing  for  Dissostichus  spp.  in 
Statistical  Subarea  48.6  shall  be  limited 
to  the  exploratory  longline  fishery  by 
Japan.  New  Zealand  and  South  Africa. 
The  fishery  shall  be  conducted  by 
Japanese,  New  Zealand  and  South 
African  flagged  vessels  using  longlines 
only.  No  more  than  one  vessel  per 
country  shall  fish  at  any  one  time. 

Catch  Limit 

2.  The  total  catch  of  Dissostichus  spp. 
in  Statistical  Subarea  48.6  in  the  2002/ 
03  season  shall  not  exceed  a 
precautionary  catch  limit  of  455  tonnes 
north  of  60°S  and  455  tonnes  south  of 
60°S. 

Season 

3.  For  the  purpose  of  the  exploratory 
longline  fishery  for  Dissostichus  spp.  in 
Statistical  Subarea  48.6.  the  2002/03 


season  is  defined  as  the  period  fix)m  1 
Mnr;  h  to  31  August  2003  north  of  60°S 
and  the  period  from  15  February  to  15 
October  2003  south  of  60°S.  In  the  event 
that  either  limit  is  reached,  the  relevant 
fisher\'  shall  be  closed. 

By-Catch 

4.  The  by-catch  in  this  fishery  shall  be 
regulated  as  set  out  in  Conservation 
Measure  33-03  [Fll/XXI]. 

Mitigation 

5.  The  exploratory  longline  fishery  for 
Dissostichus  spp.  in  Statistical  Subarea 
48.6  shall  be  carried  out  in  accordance 
with  the  provisions  of  Conservation 

M-  d^ure  25-02  [29/XXll,  except 
paragraph  3  (night  setting)  shaJl  not 
apply  south  of  60°S.  South  of  60°S.  prior 
to  licensing,  each  vessel  shall 
demonstrate  its  capacity  to  comply  with 
experimental  line-weighting  trials  as 
approved  by  the  Scientific  Committee 
and  described  in  Conservation  Measure 
24-02  [216/XXIj  and  such  data  shall  be 
reported  to  the  Secretariat  immediately. 

6.  South  of  60°S.  longlines  may  be  set 
during  daylight  hours  only  if  the  vessels 
are  demonstrating  a  consistent 
minimum  line  sink  rate  of  0.3  m/s.  Any 
vessel  catching  a  total  of  three  (3) 
seabirds  shall  immediately  revert  to 
night  setting  in  accordance  with 
Conservation  Measure  25-02  [29/XXIl. 

7.  There  shall  be  no  offal  discharge  in 
this  fishery. 

Observers 

8.  Each  vessel  participating  in  the 
fishery  shall  have  at  least  two  scientific 
observers,  one  of  whom  shall  be  an 
observer  appointed  in  accordance  with 
the  CCA.MLR  Scheme  of  International 
Scientific  Observation,  on  board 
throughout  all  fishing  activities  within 
the  fishing  period. 

Data:  Catch/Effort 

9.  For  the  purpose  of  implementing 
this  conservation  measure  in  the  2002/ 
03  season,  the  following  shall  apply: 

(i)  The  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  23-01  [51/XIX]; 
and 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measure  23-04  (122/XIX]. 
Fine-scale  data  shall  be  submitted  on  a 
haul-by-haul  basis. 

10.  For  the  purpose  of  Conservation 
Measures  23-01  and  23-04  [51/XIX  and 
122/XIX],  the  target  species  is 
Dissostichus  spp.  and  by-catch  species 
are  defined  as  any  species  other  than 
Dissostichus  spp. 


Data:  Biological 

11.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
23-05  [121/XIX],  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  Scientific  Observation. 

Research 

12.  Each  vessel  participating  in  this 
exploratory  fisher\'  shall  conduct 
fishery-based  research  in  accordance 
with  the  Research  Plan  described  in 
Conservation  Measure  41-01  [FlO/XXI], 
Annex  B 

{~onser\at!on  Measurt  41  4i'    .;!iU2! 
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Limits  on  the  Exploratory  Fishery  for 
Dissostichus  spp.  in  Statistical  Division 
58.4.2  in  the  2002/03  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
21-02  [65/XXIl: 

Access 

1.  Fishing  for  Dissostichus  spp.  in 
Statistical  Division  58.4.2  shall  be 
limited  to  the  exploratory-  longline 
fishery  by  Australia.  The  fishery  shall  be 
conducted  by  one  Australian  flagged 
vessel  using  longlines  only. 

Catch  Limit 

2.  The  total  catch  of  Dissostichus  spp. 
in  Statistical  Division  58.4.2  in  the 
2002/03  season  shall  not  exceed  a 
precautionary  catch  limit  of  500  toimes, 
of  which  no  more  100  tonnes  shall  be 
taken  in  any  one  of  the  five  small-scale 
research  units  (SSRUs)  bounded  by 
longitudes  30°E  to  40°E.  40°E  to  50°E, 
50°E  to  60°E.  60°E  to  70°E  and  70"'E  to 
80°E. 

Season 

3.  For  the  purpose  of  the  exploratory 
longline  fishery  for  Dissostichus  spp.  in 
Statistical  Division  58.4.2.  the  2002/03 
season  is  defined  as  the  period  from  1 
December  2002  to  30  November  2003. 

Fishing  Operations 

4.  The  exploratory  longline  fishery  for 
Dissostichus  spp.  in  Division  58.4.2 
shall  be  carried  out  in  accordance  with 
the  provisions  of  Conservation  Measure 
41-01  [FlO/XXI],  except  paragraph  7. 

In  addition,  fishing  will  be  prohibited 
in  depths  less  than  550  m  in  order  to 
protect  benthic  communities.  As  a 
further  protection  for  benthic  habitats, 
either  the  eastern  or  western  half  (5°  of 
longitude)  of  each  SSRU  in  which 
fishing  takes  place  can  be  defined  as 
"open"  at  the  discretion  of  the  vessel's 
master.  The  other  half  of  the  SSRU  shall 
remain  closed  to  fishing. 
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By-Cdlch 

5.  The  by-catch  in  this  Fishery  shall  be 
regulated  as  set  out  in  Conservation 
Measure  33-03  (Fll/XXIj. 

Mitigation 

6.  The  exploratory  longline  fishery  for 
Dissostichus  spp.  in  Statistical  Division 
58.4.2  shall  be  carried  out  in  accordance 
with  the  provisions  of  Conservation 
Measure  25-02  [29/XXll.  except 
paragraph  3  (night  setting)  shall  not 
apply.  Prior  to  licensing,  each  vessel 
shall  demonstrate  its  capacity  to  comply 
with  experimental  line-weighting  trials 
as  approved  by  the  Scientific  Committee 
and  described  in  Conservation  Measure 
24-02  (216/XXII  and  such  data  shall  be 
reported  to  the  Secretariat  immediately. 

7.  In  Statistical  Division  58.4.2, 
longlines  may  be  set  during  daylight 
hours  only  if  the  vessel  demonstrates  a 
consistent  minimum  line  sink  rate  of  0.3 
m/s  in  accordance  with  Conservation 
Measure  24-02  |216/XX1|.  Should  a 
total  of  three  (3)  seabirds  be  caught,  the 
vessel  shall  immediately  revert  to  night 
setting  in  accordance  with  Conservation 
Measure  25-02  (29/XXI|. 

8.  There  shall  be  no  offal  discharge  in 
this  fishery. 

Observers 

9.  Each  vessel  participating  in  the 
fishery  shall  have  at  least  two  scientific 
observers,' one  of  whom  shall  be  an 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  on  board 
throughout  all  fishing  activities  within 
the  fishing  period. 

Research 

10.  Each  vessel  participating  in  this 
exploratory  fishery  shall  conduct 
fishery-based  research  in  accordance 
with  the  research  plan  described  in 
Conservation  Measure  41-01  (F10/XXI|, 
Annex  B. 

Data:  Catch/Effort 

11.  For  the  purpose  of  implementing 
this  conservation  measure  in  the  2002/ 
03  season,  the  following  shall  apply: 

(i)  The  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  23-01  [51/XIXI; 
and 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measure  23-04  |122/XIX|. 
Fine-scale  data  shall  be  submitted  on  a 
haul-by-haul  basis. 

12.  For  the  purpose  of  Conservation 
Measures  23-01  and  23-04  [51/XIX  and 
122/XIXl,  the  target  species  is 
Dissostichus  spp  and  by-catch  species 
are  defined  as  any  species  other  than 
Dissostichus  spp. 


Udta.  Uiulugicdl 

13.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
23-05  [121/XIXl,  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  Scientific  Observation. 

f,,n>uM\,,(i..ii  Nf.Msnr.-  41    nr.  (20021 
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Limits  on  the  Exploratory  Fishery  for 
Dissostichus  spp.  on  Elan  Bank 
(Statistical  Division  58.4.3al  Outside 
Areas  of  National  Jurisdiction  in  the 
2002/03  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
21-02  165/XXII 

Access 

1.  Fishing  for  Dissostichus  spp.  on 
Elan  Bank  (Statistical  Division  58.4.3a) 
outside  areas  of  national  jurisdiction 
shall  be  limited  to  the  exploratory 
longline  fishery  by  Australia  and  |apan. 
The  fishery  shall  be  conducted  by 
Australian  and  Japanese  flagged  vessels 
using  longlines  only.  No  more  than  one 
vessel  per  country  shall  fish  at  any  one 
time. 

Catch  Limit 

2.  The  total  catch  of  Dissostichus  spp. 
on  Elan  Bank  (Statistical  Division 

58  4.3a)  outside  areas  of  national 
jurisdiction  in  the  2002/03  season  shall 
not  exceed  a  precautionary  catch  limit 
of  250  tonnes. 

Season 

3.  For  the  purpose  of  the  exploratory 
longline  fishery  for  Dissostichus  spp.  on 
Elan  Bank  (Statistical  Division  58.4.3a) 
outside  areas  of  national  jurisdiction, 
the  2002/03  season  is  defined  as  the 
period  from  1  May  to  31  August  2003, 
or  until  the  catch  limit  is  reached, 
whichever  is  sooner. 

By-Catch 

4.  The  by-catch  in  this  fishery  shall  be 
regulated  as  set  out  in  Conservation 
Measure  33-03  lFll/XXl|. 

Mitigation 

5.  The  operation  of  this  fishery  shall 
be  carried  out  in  accordance  with 
Conservation  Measure  25-02  [29/XXI) 
so  as  to  minimise  the  incidental 
mortality  of  seabirds  in  the  course  of 
fishing. 

Observers 

6.  Each  vessel  participating  in  this 
fishery  shall  have  at  least  one  scientific 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 


iJCiL'iitiliL  ubservatiun.  diiQ  where 
possible  one  additional  scientific 
observer,  on  board  throughout  all 
fishing  activities  within  the  fishing 
period. 

Data:  Catch/Effort 

7.  For  the  purpose  of  implementing 
this  conservation  measure  in  the  2002/ 
03  season,  the  following  shall  apply: 

(i)  The  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  23-01  [51/XIXI; 
and 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measure  23-04  |122/XIX1. 
Fine-scale  data  shall  be  submitted  on  a 
haul-by-haul  basis. 

8.  For  the  purpose  of  Conservation 
Measures  23-01  and  23-04  [51/XIXI  and 
122/XIXl.  the  target  species  is 
Dissostichus  spp.  and  by-catch  species 
are  defined  as  any  species  other  than 
Dissostichus  spp. 

Data:  Biological 

9.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
23-05  (121/XIXl.  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  Scientific  Observation. 

Research 

10.  Each  vessel  participating  in  this 
exploratory  fishery  shall  conduct 
fishery-based  research  in  accordance 
with  the  research  plan  described  in 
Conservation  Measure  41-01  [FlO/XXI), 
Annpx  R 
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Limits  on  the  Exploratory  Fishery  for 
Dissostichus  Spp.  on  BANZARE  Bank 
(Statistical  Division  58.4.3b)  Outside 
Areas  of  National  Jurisdiction  in  the 
2002/03  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
21-02  (65/XXI): 

Access 

1.  Fishing  for  Dissostichus  spp.  on 
BAN2LARE  Bank  (Statistical  Division 
58.4.3b)  outside  areas  of  national 
jurisdiction  shall  be  limited  to  the 
exploratory  longline  fishery  by  Australia 
and  Japan.  The  fishery  shall  be 
conducted  by  Australian  and  Japanese 
flagged  vessels  using  longlines  only.  No 
more  than  one  vessel  per  country  shall 
fish  at  any  one  time.  • 

Catch  Limit 

2.  The  total  catch  of  Dissostichus  spp. 
on  BANZARE  Bank  (Statistical  Division 
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58.4.3b)  outside  areas  of  national 
jurisdiction  in  the  2002/03  season  shall 
not  exceed  a  precautionary  catch  limit 
of  300  tonnes. 

Season 

3.  For  the  purpose  of  the  exploratory 
longline  fishery  for  Dissostichus  spp.  on 
BANZARE  Bank  (Statistical  Division 
58.4.3b)  outside  areas  of  national 
jurisdiction,  the  2002/03  season  is 
defined  as  the  period  from  1  May  to  31 
August  2003.  or  until  the  catch  limit  is 
reached,  whichever  is  sooner. 

By-Catch 

4.  The  by-catch  in  this  fishery  shall  be 
regulated  as  set  out  in  Conservation 
Measure  33-03  [Fll/XXIj. 

Mitigation 

5.  The  operation  of  this  fishery  shall 
be  carried  out  in  accordance  with 
Conservation  Measure  25-02  [29/XXIl 
so  as  to  minimise  the  incidental 
mortality  of  seabirds  in  the  course  of 
fishing. 

Observers 

6.  Each  vessel  participating  in  this 
fishery  shall  have  at  least  one  scientific 
obser\'er  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  and  where 
possible  one  additional  scientific 
observer,  on  board  throughout  all 
fishing  activities  within  the  fishing 
period. 

Data:  Catch/Effort 

7.  For  the  purpose  of  implementing 
this  consen'ation  measure  in  the  2002/ 
03  season,  the  following  shall  apply: 

(i)  The  Five-day  Catch  and  Efiort 
Reporting  System  set  out  in 
Conservation  Measure  23-01  [51/XIXI; 
and 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measure  23-04  [122/XIX]. 
Fine-scale  data  shall  be  submitted  on  a 
haul-by-haul  basis. 

8.  For  the  purpose  of  Conservation 
Measures  23-01  and  23^04  [51/XIX  and 
122/XIXl,  the  target  species  is 
Dissostichus  spp.  and  by-catch  species 
are  defined  as  any  species  other  than 
Dissostichus  spp. 

Data:  Biological 

9.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
23-05  [121/XIXl,  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  Scientific  Observation. 

10.  Each  vessel  participating  in  itii^ 
exploratory  fishery  shali  <    iKJuct 


fishery-based  research  in  accordance 
with  the  research  plan  described  in 
Conser\'ation  Measure  41-01  [FlO/XXI], 
Annex  B. 

C()nser\ation  Measure  41-4)8  (2002) 
[F06/XXI] 

Limits  on  the  Fishery  for  Dissostichus 
Eleginoides  in  Statistical  Division  58.5.2 
in  the  2002/03  Season 

Access 

1.  The  fishery  for  Dissostichus 
eleginoides  in  Statistical  Division  58.5.2 
shall  be  conducted  by  vessels  using 
trawls  or  longlines  only. 

Catch  Limit 

2.  The  total  catch  of  Dissostichus 
eleginoides  in  Statistical  Division  58.5.2 
in  the  2002/03  season  shall  be  limited 
to  2  879  tonnes  west  of  79°20'E. 

Season 

3.  For  the  purpose  of  the  trawl  fishery 
for  Dissostichus  eleginoides  in 
Statistical  Division  58.5.2,  the  2002/03 
season  is  defined  as  the  period  from  1 
December  2002  to  30  November  2003,  or 
until  the  catch  limit  is  reached, 
whichever  is  sooner.  For  the  purpose  of 
the  longline  fishery  for  Dissostichus 
eleginoides  in  Statistical  Division 
58.5.2,  the  2002/03  season  is  defined  as 
the  period  from  1  May  to  31  August 
2003.  or  until  the  catch  limit  is  reached, 
whichever  is  sooner. 

By-Catch 

4.  Fishing  shall  cease  if  the  by-catch 
of  any  species  reaches  its  by-catch  limit 
as  set  out  in  Conservation  Measure  33- 

02  [F04/XXI1. 

Mitigation 

5.  The  operation  of  this  fishery  shall 
be  carried  out  in  accordance  with 
Conservation  Measures  25—02  and  25- 

03  [29/XXI  and  173/XVIII]  so  as  to 
minimise  the  incidental  mortality  of 
seabirds  in  the  course  of  fishing. 

Observers 

6.  Each  vessel  participating  in  this 
fishery  shall  have  at  least  one  scientific 
observer,  and  may  include  one 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observation,  on  board 
throughout  all  fishing  activities  within 
the  fishing  period. 

ridta:  Catch/Efforl 

7.  For  the  purpose  of  implenif'n'inf: 
this  conservation  measure  in  tnt-  JOO^ 
03  season,  the  following  vhai;  appl\ 

(jl  The  Ten-day  CatLh  and  Effort 
Reporting  System  set  out  m  .^.nnex  41- 
08  A  !F06,.\'.  and 


(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Annex  41-08/A  [F06/A1.  Fine-scale  data 
shall  be  submitted  on  a  haul-by-haul 
basis. 

8.  For  the  purpose  of  Annex  41-08/A 
[F06/AI,  the  target  species  is 
Dissostichus  eleginoides  and  by-catch 
species  are  defined  as  any  species  other 
than  Dissostichus  eleginoides. 

9.  The  total  number  and  weight  of 
Dissostichus  eleginoides  discarded, 
including  those  with  the  'jellymeat' 
condition,  shall  be  reported.  These  fish 
will  count  towards  the  total  allowable 
catch. 

Data:  Biological 

10.  Fine-scale  biological  data,  as 
required  under  Annex  41-08/A  (F06/A1, 
shall  be  collected  and  recorded.  Such 
data  shall  be  reported  in  accordance 
with  the  Scheme  of  International ' 
Scientific  Observation. 

Annex  41-08/A  [F06/AJ 

Data  Reporting  System 

A  ten-day  catch  and  effort  reporting 
system  shall  be  implemented: 

(i)  For  the  purpose  of  implementing 
this  system,  the  calendar  month  shall  be 
divided  into  three  reporting  periods, 
viz:  day  1  to  day  10,  day  11  to  day  20 
and  day  21  to  the  last  day  of  the  month. 
The  reporting  periods  are  hereafter 
referred  to  as  periods  A,  B  and  C; 

(ii)  At  the  end  of  each  reporting 
period,  each  Contracting  Party 
participating  in  the  fishery  shall  obtain 
from  each  of  its  vessels  information  on 
total  catch  and  total  days  and  hours 
fished  for  that  period  and  shall,  by 
cable,  telex,  facsimile  or  electronic 
transmission,  transmit  the  aggregated 
catch  and  days  and  hours  fished  for  its 
vessels  so  as  to  reach  the  Executive 
Secretary  no  later  than  the  end  of  the 
next  reporting  period; 

(iii)  A  report  must  be  submitted  by 
every  Contracting  Party  taking  part  in 
the  fishery  for  each  reporting  period  for 
the  duration  of  the  fishery,  even  if  no 
catches  are  taken: 

(iv)  The  catch  of  Dissostichus 
eleginoides  and  of  all  by-catch  species 
must  be  reported: 

(v)  Such  reports  shall  specify  the 
month  and  reporting  period  (A,  B  and 
C)  to  which  each  report  refers; 

(vi)  Immediately  after  the  deadline 
has  passed  for  receipt  of  the  reports  for 
each  period,  the  Executive  Secretary 
shall  notify  all  Contracting  Parties 
f  iigaged  in  fishing  activities  in  the 
division  of  the  total  catch  taken  during 
i.ne  reporting  period  and  the  total 
aggregate  catch  for  the  season  to  date; 
and 
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Ivii)  At  the  end  ol  every  three 
reporting  periods,  the  Executive 
Secretary  shall  inform  all  Contracting 
Parties  of  the  total  catch  taken  during 
the  three  most  recent  reporting  periods 
and  the  total  aggregate  catch  for  the 
season  to  date. 

A  fine-scale  catch,  effort  and 
biological  data  reporting  system  shall  b«! 
implemented: 

(i)  The  scientific  observer(s)  aboard 
each  vessel  shall  collect  the  data 
required  to  complete  the  CCAMLR  fine- 
scale  catch  and  effort  data  form  Cl. 
latest  version.  These  data  shall  be 
submitted  to  the  CCAMLR  Secretariat 
not  later  than  one  month  after  the  vessel 
returns  to  port; 

(ii)  The  catch  of  Dissostichus 
eleginoides  and  of  all  by-catch  species 
must  be  reported; 

(iii)  The  numbers  of  seabirds  and 
marine  mammals  of  each  species  caught 
and  released  or  killed  must  be  reported; 

(iv)  The  scientific  observer(s)  aboard 
each  vessel  shall  collect  data  on  the 
length  composition  from  representative 
samples  of  Dissostichus  eleginoides  and 
by -catch  species: 

(a)  Length  measurements  shall  be  to 
the  nearest  centimetre  below;  and 

(b)  Representative  samples  of  length 
composition  shall  be  taken  from  each 
fine-scale  grid  rectangle  (0.5°  latitude  by 
1°  longitude)  fished  in  each  calendar 
month;  and 

(v)  The  above  data  shall  be  submitted 
to  the  CCAMLR  Secretariat  not  later 
than  one  month  after  the  vessel  returns 
to  nnrt 

IH8/XXI1 

Limits  on  the  Exploratory  Fishery  for 
Dissostichus  spp.  in  Statistical  Subarea 
88  1  in  the  2002/03  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
21-02  [65/XXIl: 

Access 

1.  Fishing  for  Dissostichus  spp  in 
Statistical  Subarea  88.1  shall  be  limited 
to  the  exploratory  longline  fishery  by 
Japan,  New  Zealand,  Russia.  South 
Africa  and  Spain.  The  fishery  shall  be 
conducted  by  a  maximum  in  the  season 
of  two  (2)  Japanese,  six  (6)  New 
Zealand,  two  (2)  Russian,  two  (2)  South 
African  and  one  (1)  Spanish  flagged 
vessels  '  using  longlines  only. 

Catch  Limit 

2.  The  total  catch  of  Dissostichus  spp 
in  Statistical  Subarea  88  1  in  the  2002/ 
03  season  shall  not  exceed  a 
precautionary  catch  limit  of  256  tonnes 


north  oi  b5  S  and  3  504  tunnos  suutli  ul 
65'S. 

3.  In  order  to  ensure  an  adequate 
spread  of  fishing  effort  south  of  65°S,  no 
more  than  876  tonnes  of  Dissostichus 
spp.  shall  be  taken  in  each  of  the  four 
small-scale  research  units  (SSRUs) 
identified  for  Statistical  Subarea  88.1 
south  of  65°S.  as  defined  in 
Conservation  Measure  41-01  |F10/XX1|, 
Annex  B. 

Season 

4.  For  the  purpose  of  the  exploratory 
longline  fishery  for  Dissostichus  spp.  in 
Statistical  Subarea  88.1,  the  2002/03 
season  is  defined  as  the  period  from  1 
December  2002  to  31  August  2003. 

Fishing  Operations 

5.  The  exploratory  longline  fishery  for 
Dissostichus  spp.  in  Statistical  Subarea 
88.1  shall  be  carried  out  in  accordance 
with  the  provisions  of  Conservation 
Measure  41-01  (FlO/XXIl.  except 
paragraph  7. 

By-Catch 

6.  The  by-catch  in  this  fishery  shall  be 
regulated  as  set  out  in  Conservation 
Measure  33-03  [Fll/XXI]. 

Mitigation 

7.  The  exploratory  longline  fishery  for 
Dissostichus  spp.  in  Statistical  Subarea 
88.1  shall  be  carried  out  in  accordance 
with  the  provisions  of  Conservation 
Measure  25-02  |29/XXI1,  except 
paragraph  3  (night  setting)  shall  not 
apply.  Prior  to  licensing,  each  vessel 
shall  demonstrate  its  capacity  to  comply 
with  experimental  line- weighting  trials 
as  approved  by  the  Scientific  Committee 
and  described  in  Conservation  Measure 
24-02  (216/XXII  and  such  data  shall  be 
reported  to  the  Secretariat  immediately. 

8.  In  Statistical  Subarea  88.1. 
longlines  may  be  set  during  daylight 
hours  only  if  the  vessels  are 
demonstrating  a  consistent  minimum 
line  sink  rate  of  0.3  m/s  in  accordance 
with  Conservation  Measure  24-02  (216/ 
XXI).  Any  vessel  catching  a  total  of 
three  (3)  seabirds  shall  immediately 
revert  to  night  setting  in  accordance 
with  Conservation  Measure  25-02  (29/ 
XXlj. 

9.  There  shall  be  no  offal  discharge  in 
this  fishery. 

Observers 

10.  Each  vessel  participating  in  the 
fishery  shall  have  at  least  two  scientific 
observers,  one  of  whom  shall  be  an 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  on  board 
throughout  all  fishing  activities  within 
the  fishing  period. 
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11.  Each  vessel  participating  in  this 
exploratory  longline  fishery  shall  be 
required  to  operate  a  VMS  at  all  times, 
in  accordance  with  Conservation 
Measure  10-04  1148/XXI]. 

CDS 

12.  Each  vessel  participating  in  this 
exploratory  longline  fishery  shall  be 
required  to  participate  in  the  Catch 
Documentation  Scheme  for  Dissostichus 
spp.,  in  accordance  with  Conservation 
Measure  10-05  170/XXIl. 

Research 

13.  Each  vessel  participating  in  this 
exploratory  fishery  shall  conduct 
fishery-based  research  in  accordance 
with  the  research  plan  described  in 
Conservation  Measure  41-01  (FlO/XXIl. 
Annex  B. 

Data:  Catch/Effort 

14.  For  the  purpose  of  implementing 
this  conservation  measure  in  the  2002/ 
03  season,  the  following  shall  apply: 

(i)  The  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  23-01  (Sl/XIXI; 
and 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measure  23-04  [122/XIXl. 
Fine-scale  data  shall  be  submitted  on  a 
haul-by-haul  basis. 

15.  For  the  purpose  of  Conservation 
Measures  23-01  and  23-04  [51/XIX  and 
122/XIXl,  the  target  species  is 
Dissostichus  spp.  and  by-catch  species 
are  defined  as  any  species  other  than 
Dissostichus  spp. 

Data:  Biological 

16.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
23-05  [121/XIXI.  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  Scientific  Observation. 

Discharge 

17.  All  vessels  participating  in  this 
exploratory  fishery  shall  be  prohibited 
from  discharging: 

(i)  Oil  or  fuel  products  or  oily 
residues  into  the  sea,  except  as 
permitted  in  Annex  1  of  MARPOL  73/78; 

(ii)  Garbage; 

(iii)  Food  wastes  not  capable  of 
passing  through  a  screen  with  openings 
no  greater  than  25  mm; 

(iv)  Poultry  or  parts  (including  egg 
shells):  or 

(v)  Sewage  within  12  n  miles  of  land 
or  ice  shelves,  or  sewage  while  the  ship 
is  travelling  at  a  speed  of  less  than  4 
knots. 
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Additional  Elements 

18.  No  live  poultry  or  uthei  living 
birds  shall  be  brought  into  Statistical 
Subarea  88.1  and  anv  dressed  poultrv 
not  consumed  shall  be  removed  from 
Statistical  Subarea  88  1. 

19.  Fishing  for  Dissostichus  spp   hi 
Statistical  Subarea  88.1  shall  be 
prohibited  Within  10  n  miles  of  the 
coast  ol  the  Bdiiuny  islands. 

'  As  notified  to  the  Secretariat  in 
accordance  with  Conservation  Measure  21- 
02  165/XXIl  paragraph  2(ivl 

Conser\ation  Measure  41-10  (2002) 
1H9,'XX1! 

Limits  on  the  Exploratory  Fishery  for 
Dissostichus  Spp.  in  Statistical  Subarpo 
88.2  in  the  2002/03  Season 

The  Commission  hereby  adopt'^  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
21-02  165/XXIl: 

Access 

1.  Fishing  for  Dissostichus  spp.  in 
Statistical  Subarea  88.2  shall  be  limited 
to  the  exploratory  longline  fishery  by 
Japan.  New  Zealand  and  Russia  The 
fishery  shall  be  conducted  by  a 
maximum  in  the  season  of  two  (2) 
Japanese,  five  (5)  New  Zealand  and  two 
(2)  Russian  flagged  vessels  '  using 
longlines  only. 

Catch  Limit 

2.  The  total  catch  of  Dissostichus  spp. 
in  Statistical  Subarea  88.2  south  of  65°S 
in  the  2002/03  season  shall  not  exceed 
a  precautionary  catch  limit  of  375 
tonnes. 

Season 

3.  For  the  purpose  of  the  exploratory 
longline  fishery  for  Dissostichus  spp.  in 
Statistical  Subarea  88.2,  the  2002/03 
season  is  defined  as  the  period  from  1 
December  2002  to  31  August  2003. 

4.  The  exploratory  longline  fishery  for 
Dissostichus  spp.  in  Statistical  Subarea 
88.2  shall  be  carried  out  in  accordance 
with  the  provisions  of  Conservation 
Measure  41-01  [FlO/XXIj.  except 
paragraph  7. 

By-Catch 

5.  The  by-catch  in  this  fishery  shall  be 
regulated  as  set  out  in  Conservation 
Measure  33-03  [Fll/XXIl. 

Mitigation 

6.  The  exploratory  longline  fishery  for 
Dissostichus  spp.  in  Statistical  Subarea 
88.2  shall  be  carried  out  in  accordance 

A  ith  the  provisions  of  Conservation 
Measure  25-02  [29/XXl),  except 
paragraph  3  (night  setting)  shall  not 
apply.  Prior  to  licensing,  each  vessel 


shall  demonstrate  its  capacity  to  comply 
with  experimental  line-weighting  trials 
as  apprrn  ed  by  the  Scientific  Committee 
and  described  in  Conservation  Measure 
24-02  [216/XXIl,  and  such  data  shall  be 
reported  to  the  Secretariat  immediately. 

"  In  Statistical  Subarea  88.2. 
longlines  may  be  set  during  daylight 
hours  only  if  the  vessels  are 
demonstrating  a  consistent  minimum 
line  sink  rate  of  0,3  m/s  in  accordance 
with  Conservation  Measure  24-02  (216/ 
XXI).  Any  vessel  catching  a  total  of 
three  (3)  seabirds  shall  immediately 
revert  to  night  setting  in  accordance 
with  Conservation  Measure  25-02  (29/ 
XXI). 

8  There  shall  be  no  offal  discharge  in 
this  fisherx 

Observers 

9.  Each  vessel  participating  in  the 
fishery  shall  have  at  least  two  scientific 
observers,  one  of  whom  shall  be  an 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Obsen.ation.  on  board 
throughout  all  fishing  activities  within 
the  fishing  period 

VMS 

10.  Each  vessel  participating  in  this 
exploratory  longline  fishery  shall  be 
required  to  operate  a  VMS  at  all  times, 
in  accordance  with  Conservation 
Measure  10-04  [148/XXIl. 

CDS 

11.  Each  vessel  participating  in  this 
exploratory'  longline  fishery  shall  be 
required  to  participate  in  the  Catch 
Documentation  Scheme  for  Dissostichus 
spp.,  in  accordance  with  Conservation 
Measure  10-05  170/XXIl. 

Research 

12.  Each  vessel  participating  in  this 
exploratory  fishery  shall  conduct 
fishery-based  research  in  accordance 
with  the  research  plan  described  in 
Conservation  Measure  41-01  fPlO/XXIl, 
Annex  B. 

Data:  Catch/Effort 

13.  For  the  purpose  of  implementing 
this  conservation  measure  in  the  2002/ 
03  season,  the  following  shall  apply: 

(i)  The  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  23-01  [51/XIX]; 
and 

(ii)  The  Monthiv  Fme-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measure  23-04  [122/XIX]. 
Fine-scale  data  shall  be  submitted  on  a 
haul-by-haul  basis. 

14.  For  the  purpose  of  Conser%-ation 
Measures  2,3-01  and  23-04  151,  XIX  and 
122/XI.\    the  target  species  is 


Dissostichus  spp.  and  by-catch  species 
are  defined  as  any  species  other  than 
Dissostichus  spp. 

Data:  Biological 

15.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
23-05  1121/XIX],  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  Scientific  Observation. 

Discharge 

16.  All  vessels  participating  in  this 
exploratory  fishery  shall  be  prohibited 
from  discharging: 

(i)  Oil  or  fuel  products  or  oily 
residues  into  the  sea,  except  as 
permitted  in  Annex  I  of  MARPOL  73/78; 

(ii)  Garbage; 

(iii)  Food  wastes  not  capable  of 
passing  through  a  screen  with  openings 
no  greater  than  25  mm; 

(iv)  Poultry  or  parts  (including  egg 
shells);  or 

(v)  Sewage  within  12  n  miles  of  land 
or  ice  shelves,  or  sewage  while  the  ship 
is  travelling  at  a  speed  of  less  than  4 
knots. 

Additional  Elements 

17.  No  live  poultry  or  other  living 
birds  shall  be  brought  into  Statistical 
Subarea  88.2  and  any  dressed  poultry 
not  consumed  shall  be  removed  from 
Statistical  Subarea  88.2. 

'  As  notified  to  the  Secretariat  in 
accordance  with  Conservation  Measure  21- 
02  [65/XXI]  paragraph  2(iv). 

Conservation  Measurf-  42-01  (2002) 
IF02;XXI] 

Limits  on  the  Fishery  for 
Champsocephalus  Gunnari  in  Statistical 
Subarea  48.3  in  the  2002/03  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
31-01  (7/Vl: 

Access 

1 .  The  fishery  for  Champsocephalus 
gunnari  in  Statistical  Subarea  48.3  shall 
be  conducted  by  vessels  using  trawls 
only.  The  use  of  bottom  trawls  in  the 
directed  fishery  for  Champsocephalus 
gunnari  in  Statistical  Subarea  48.3  is 
prohibited. 

2.  Fishing  for  Champsocephalus 
gunnari  shall  be  prohibited  within  12  n 
miles  of  the  coast  of  South  Georgia 
during  the  period  1  March  to  31  May 
(spawning  period). 

Catch  Limit 

3.  The  total  catch  of 
Champsocephalus  gunnari  in  Statistical 
Subarea  48.3  in  the  2002/03  season  shall 
be  limited  to  2  181  tonnes.  The  total 
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catch  of  Champsocepbalus  gunnun 
taken  in  the  period  1  March  to  31  May 
shall  be  limited  to  545  tonnes. 

4.  Where  any  haul  contains  more  than 
100  kg  of  Champsocephalus  gunnari. 
and  more  than  10%  of  the 
Champsocephalus  gunnari  by  number 
are  smaller  than  240  mm  total  length, 
the  fishing  vessel  shall  move  to  another 
fishing  location  at  least  5  n  miles 
distant.'  The  fishing  vessel  shall  not 
return  to  any  point  within  5  n  miles  of 
the  location  where  the  catch  of  small 
Champsocephalus  gunnari  exceeded 
10%.  for  a  period  of  at  least  five  days.^ 
The  location  where  the  catch  of  small 
Champsocephalus  gunnari  exceeded 
10%  is  defined  as  the  path  followed  by 
the  fishing  vessel  from  the  point  at 
which  the  fishing  gear  was  first 
deployed  from  the  fishing  vessel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

Season 

5.  For  the  purpose  of  the  trawl  fishery 
for  Champsocephalus  gunnari  in 
Statistical  Subarea  48.3,  the  2002/03 
season  is  defined  as  the  period  from  1 
December  2002  to  30  November  2003.  or 
until  the  catch  limit  is  reached, 
whichever  is  sooner. 

By-Catch 

6.  The  by-catch  in  this  fishery  shall  be 
regulated  as  set  out  in  Conservation 
Measure  33-01  [95/XIV|.  If,  in  the 
course  of  the  directed  fishery  for 
Champsocephalus  gunnari.  the  by-catch 
in  any  one  haul  of  any  of  the  species 
named  in  Conservation  Measure  33-01 
(95/XIV!. 

•  Is  greater  than  100  kg  and  exceeds 
5%  of  the  total  catch  of  all  fish  by 
weight,  or 

•  Is  equal  to  or  greater  than  2  tonnes, 
then 

the  fishing  vessel  shall  move  to  another 
location  at  least  5  n  miles  distant.'  The 
fishing  vessel  shall  not  return  to  any 
point  within  5  n  miles  of  the  location 
where  the  by -catch  of  species  named  in 
Conservation  Measure  33-01  iQS/XIV] 
exceeded  5%  for  a  period  of  at  least  five 
days.-^  The  location  where  the  by-catch 
exceeded  5%  is  defined  as  the  path 
followed  by  the  fishing  vessel  from  the 
point  at  which  the  fishing  gear  was  first 
deployed  from  the  fishing  vessel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

Mitigation 

7.  The  operation  of  this  fishery  shall 
be  carried  out  in  accordance  with 
Conservation  Measure  25-03  (173/ 
XVIIll  so  as  to  minimise  the  incidental 
mortality  of  seabirds  in  the  course  of  the 
fishery. 


8.  Should  any  vessel  catch  a  total  of 
20  seabirds.  it  shall  cease  fishing  and 
shall  be  excluded  from  further 
participation  in  the  fishery  in  the  2002/ 
03  season. 

Observers 

g.  Each  vessel  participating  in  this 
fishery  shall  have  at  least  one  scientific 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  and  where 
possible  one  additional  scientific 
observer,  on  board  throughout  all 
fishing  activities  within  the  fishing 
period. 

Data:  Catch/Effort 

10.  For  the  purpose  of  impJementing 
this  conservation  measure  in  the  2002/ 
03  season,  the  following  shall  apply: 

(i)  The  Five-day  Catch  and  Eftort 
Reporting  System  set  out  in 
Conservation  Measure  23-01  151/XlX]: 
and 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measure  23-04  (122/XIXl. 
Fine-scale  data  shall  be  submitted  on  a 
haul-by-haul  basis. 

11.  For  the  purpose  of  Conservation 
Measures  23-01  and  23-04  [51/XIX  and 
122/XIXl.  the  target  species  is 
Champsocephalus  gunnari  and  by-catch 
species  are  defined  as  any  species  other 
than  Champsocephalus  gunnari. 

Data:  Biological 

12.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
23-05  1121/XIXI.  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  Scientific  Observation. 

Research 

13.  Each  vessel  operating  in  this 
fishery  during  the  period  1  March  to  31 
May  2003  shall  conduct  twenty  (20) 
research  trawls  in  the  manner  described 
in  Annex  42-01/A  1F02/A]. 

'  This  provision  concerning  the  minimum 
distance  separating  fishing  locations  is 
adopted  pending  the  adoption  of  a  more 
appropriate  definition  of  a  fishing  location  by 
the  Commission. 

^The  specified  period  is  adopted  in 
accordance  with  the  reporting  period 
specified  in  Conservation  Measure  23-01 
|51/XIX|,  pending  the  adoption  of  a  more 
appropriate  period  by  the  Commission. 
Annex  42-01/A  (F02/A1 
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1   All  fishing  vessels  taking  part  in  the 
fishery  for  Champsocephalus  gunnari  in 
Statistical  Subarea  48.3  between  1 
March  and  31  May  shall  be  required  to 
conduct  a  minimum  of  20  research 


hauls,  to  be  completed  during  that 
period.  Twelve  research  hauls  shall  be 
carried  out  in  the  Shag  Rocks-Black 
Rocks  area.  These  shall  be  distributed 
between  four  sectors:  four  each  in  the 
NW  and  SE  sectors,  and  two  each  in  the 
NE  and  SW  sectors.  A  further  eight 
research  hauls  shall  be  conducted  on 
the  northwestern  shelf  of  South  Georgia 
over  water  less  than  300  m  deep. 

2.  Each  research  haul  must  be  at  least 
5  n  miles  distant  from  all  others.  The 
spacing  of  stations  is  intended  to  be 
such  that  both  areas  are  adequately 
covered  in  order  to  provide  information 
on  the  length,  sex,  maturity  and  weight 
composition  of  Champsocephalus 
gunnari. 

3.  If  concentrations  of  fish  are  located 
en  route  to  South  Georgia,  they  should 
be  fished  in  addition  to  the  research 
hauls. 

4.  The  duration  of  research  hauls 
must  be  of  a  minimum  of  30  minutes 
with  the  net  at  fishing  depth.  During  the 
day.  the  net  must  be  fished  close  to  the 
bottom. 

5.  The  catch  of  all  research  hauls  shall 
be  sampled  by  the  international 
scientific  observer  on  bocird^ Samples 
should  aim  to  comprise  at  least  100  fish, 
sampled  using  standard  random 
sampling  techniques.  All  fish  in  the 
sample  should  be  at  least  examined  for 
length,  sex  and  maturity  determination, 
and  where  possible  weight.  More  fish 
should  be  examined  if  the  catch  is  large 
and  time  permits. 

r(ms»'rv,(ti(in  Nff-asnr*-  42   02  (2002) 
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Limits  on  the  Fishery  for 
Champsocephalus  Gunnari  in  Statistical 
Division  58.5.2  in  the  2002/03  Season 

Access 

1 .  The  fishery  for  Champsocephalus 
gunnari  in  Statistical  Division  58.5.2 
shall  be  conducted  by  vessels  using 
trawls  only. 

2.  For  the  purpose  of  this  fishery  for 
Champsocephalus  gunnari,  the  area 
open  to  the  fishery  is  defined  as  that 
portion  of  Statistical  Division  58.5.2  that 
hes  within  the  area  enclosed  by  a  line: 

(i)  Starting  at  the  point  where  the 
meridian  of  longitude  72''15'  E 
intersects  the  Australia-France  Maritime 
Delimitation  Agreement  Boundary  then 
south  along  the  meridian  to  its 
intersection  with  the  parallel  of  latitude 
53°25'S: 

(ii)  Then  east  along  that  parallel  to  its 
intersection  with  the  meridian  of 
longitude  74°  E; 

(iii)  Then  northeasterly  along  the 
geodesic  to  the  intersection  of  the 
parallel  of  latitude  52°40'  S  and  the 
meridian  of  longitude  76°  E; 
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(iv)  Then  north  along  the  meridian  to 
its  intersection  with  the  parallel  of 
latitude  52°  S; 

(v)  Then  northwesterly  along  the 
geodesic  to  the  intersection  of  the 
parallel  of  latitude  51°  S  with  the 
meridian  of  longitude  74°30'  E;  and 

(vi)  Then  southwesterly  along  the 
geodesic  to  the  point  of  commencement. 

3.  Areas  in  Statistical  Division  58.5.2 
outside  that  defined  above  shall  be 
closed  to  directed  fishing  for 
Champsocephalus  gunnari. 

Catch  Limit 

4.  The  total  catch  of 
Champsocephalus  gunnari  in  Statistical 
Division  58.5.2  in  the  2002/03  season 
shall  be  limited  to  2  980  tonnes. 

5.  Where  any  haul  contains  more  than 
100  kg  of  Champsocephalus  gunnari, 
and  more  than  10%  of  the 
Champsocephalus  gunnari  by  number 
are  smaller  than  240  mm  total  length, 
the  fishing  vessel  shall  move  to  another 
fishing  location  at  least  5  n  miles 
distant.'  The  fishing  vessel  shall  not 
return  to  any  point  within  5  n  miles  of 
the  location  where  the  catch  of  small 
Champsocephalus  gunnari  exceeded 
10%  for  a  period  of  at  least  five  days.^ 
The  location  where  the  catch  of  small 
Champsocephalus  gunnari  exceeded 
10%  is  defined  as  the  path  followed  by 
the  fishing  vessel  from  the  point  at 
which  the  fishing  gear  was  first 
deployed  from  the  fishing  vessel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

Season 

6.  For  the  purpose  of  the  trawl  fishery 
for  Champsocephalus  gunnari  in 
Statistical  Division  58.5.2,  the  2002/03 
season  is  defined  as  the  period  from  1 
December  2002  to  30  November  2003,  or 
until  the  catch  limit  is  reached, 
whichever  is  sooner. 

By-Catch 

7.  Fishing  shall  cease  if  the  by-catch 
of  any  species  reaches  its  by-catch  limit 
as  set  out  in  Conservation  Measure  33- 
02  [F04/XXI1. 

Mitigation 

8.  The  operation  of  this  fishery  shall 
be  carried  out  in  accordance  with 
Conservation  Measure  25-03  [173/ 
XVIII]  so  as  to  minimise  the  incidental 
mortality  of  seabirds  in  the  course  of 
fishing. 

f  )bservers 

9.  Each  vessel  participating  in  this 
fishery  shall  have  at  least  one  scientific 
observer,  and  mav  inc  lude  one 
appointed  in  accordanc  e  with  Xhe 
CCAMLR  Scheme  nf  Internatuinal 


Scientific  Observation,  on  board 
throughout  all  fishing  activities  within 
the  fishing  period. 

Data:  Catch/Effort 

10.  For  the  purpose  of  implementing 
this  conservation  measure  in  the  2002/ 
03  season,  the  following  shall  apply: 

(i)  The  Ten-day  Catch  and  Effort 
Reporting  System  set  out  in  Annex  42- 
02/B  [F03/B];  and 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Annex  42-02/B  [F03/B1.  Fine-scale  data 
shall  be  submitted  on  a  haul-by-haul 
basis. 

1 1 .  For  the  purpose  of  Annex  42-02/ 
B  [F03/B1.  the  target  species  is 
Champsocephalus  gunnari  and  by-catch 
species  are  defined  as  any  species  other 
them  Champsocephalus  gunnari. 

Data;  Biological 

12  Fine-scale  biological  data,  as 
required  under  Annex  42-02/B  [F03/B1, 
shall  be  collected  and  recorded.  Such 
data  shall  be  reported  in  accordance 
with  the  Scheme  of  International 
Scientific  Observation. 

1  This  provision  concerning  the  minimum 
distance  separating  fishing  locations  is 
adopted  pending  the  adoption  of  a  more 
appropriate  definition  of  a  fishing  location  by 
the  Commission. 

^The  specified  period  is  adopted  in 
accordance  with  the  reporting  period 
specified  in  Conservation  Measure  23-01 
[51/XIXl,  pending  the  adoption  of  a  more 
appropriate  period  by  the  Commission. 

Annex  42-02/B  [F03/B) 
Data  Reporting  System 

A  ten-dav  catch  and  effort  reporting 
system  shall  be  implemented: 

(i)  For  the  purpose  of  implementing 
this  system,  the  calendar  month  shall  be 
divided  into  three  reporting  periods, 
viz:  day  1  to  day  10.  day  11  to  day  20 
and  day  21  to  the  last  day  of  the  month. 
The  reporting  periods  are  hereafter 
referred  to  as  periods  A,  B  and  C; 

(ii)  At  the  end  of  each  reporting 
period,  each  Contracting  Party 
participating  in  the  fisher\  shall  obtain 
from  each  of  its  vessels  information  on 
tola!  catch  and  total  days  and  hours 
fished  for  that  period  and  shall,  by 
cable,  telex,  facsimile  or  electronic 
transmission,  transmit  the  aggregated 
catch  and  days  and  hours  fished  for  its 
vessels  so  as  to  reach  the  Executive 
Secretary  no  later  than  the  end  of  the 
next  reporting  period 

(iii)  A  report  must  be  submitted  by 
everv'  Contracting  Partv  taking  part  in 
the  fishen,-  for  each  reporting  pencd  for 
the  duration  of  the  fishery,  even  if  no 
catches  are  taken; 


(iv)  the  catch  of  Champsocephalus 
gunnari  and  of  all  by-catch  species  must 
be  reported; 

(v)  Such  reports  shall  specify  the 
month  and  reporting  period  (A,  B  and 
C)  to  which  each  report  refers; 

(vi)  Immediately  after  the  deadline 
has  passed  for  receipt  of  the  reports  for 
each  period,  the  Executive  Secretary 
shall  notify  all  Contracting  Parties 
engaged  in  fishing  activities  in  the 
division  of  the  total  catch  taken  during 
the  reporting  period  and  the  total 
aggregate  catch  for  the  season  to  date; 
and 

(vii)  At  the  end  of  every  three 
reporting  periods,  the  Executive 
Secretary  shall  inform  all  Contracting 
Parties  of  the  total  catch  taken  during 
the  three  most  recent  reporting  periods 
and  the  total  aggregate  catch  for  the 
season  to  date. 

A  fine-scale  catch,  effort  and 
biological  data  reporting  system  shall  be 
implemented: 

(i)  The  scientific  observerfs)  aboard 
each  vessel  shall  collect  the  data 
required  to  complete  the  CCAMLR  fine- 
scale  catch  and  effort  data  form  Cl. 
latest  version.  These  data  shall  be 
submitted  to  the  CCAMLR  Secretariat 
not  later  than  one  month  after  the  vessel 
returns  to  port; 

(ii)  The  catch  of  Champsocephalus 
gunnari  and  of  all  by-catch  species  must 
be  reported; 

(iii)  The  numbers  of  seabirds  and 
marine  mammals  of  each  species  caught 
and  released  or  killed  must  be  reported; 

(iv)  The  scientific  observer(s)  aboard 
each  vessel  shall  collect  data  on  the 
length  composition  from  representative 
samples  of  Champsocephalus  gunnari 
and  by-catch  species: 

(a)  Length  measurements  shall  be  to 
the  nearest  centimetre  below;  and 

(b)  Representative  samples  of  length 
composition  shall  be  taken  from  each 
fine-scale  grid  rectangle  (0.5°  latitude  by 
1°  longitude)  fished  in  each  calendar 
month;  and 

(y)  The  above  data  shall  be  submitted 
to  the  CCAMLR  Secretariat  not  later 
than  one  month  after  the  vessel  returns 
to  port. 

Conservation  Measure  43^1  '2002) 
IF07,XXJ] 

Precautionary  Catch  Limit  for  Electrona 
Carlsbergi  in  Statistical  Subarea  48.3  in 
the  2002/03  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
31-01  (7/V]: 

1.  For  the  purposes  of  this 
conservation  measure  the  fishing  season 
for  Electrona  carlsbergi  is  defined  as  the 
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period  from  1  December  2002  to  30 
November  2003 

2.  The  total  catch  of  Ehctrona 
carlsbergi  in  the  2002/03  season  shall  be 
limited  to  109  000  tonnes  in  Statistical 
Subarea  48.3. 

3.  In  addition,  the  total  catch  of 
Ehctrona  carlsbergi  in  the  2002/03 
season  shall  be  limited  to  14  500  tonnes 
in  the  Shag  Rocks  region,  defined  as  the 
area  bounded  by  52*'30'S,  40"W; 
52°30'S,  44°W;  54''30'S.  40°W  and 
54''30'S,  44°W. 

4.  In  the  event  that  the  catch  of 
Ehctrona  carlsbergi  is  expected  to 
exceed  20  000  tonnes  in  the  2002/03 
season,  a  survey  of  stock  biomass  and 
age  structure  shall  be  conducted  during 
that  season  by  the  principal  Tishing 
nations  involved.  A  full  report  of  this 
survey  including  data  on  stock  biomass 
(specifically  including  area  surveyed, 
survey  design  and  density  estimates), 
age  structure  and  the  biological 
characteristics  of  the  by-catch  shall  be 
made  available  in  advance  for 
discussion  at  the  meeting  of  the 
Working  Group  on  Fish  Stock 
Assessment  in  2003. 

5.  The  directed  fishery  for  Ehctrona 
carlsbergi  in  Statistical  Subarea  48.3 
shall  close  if  the  by -catch  of  any  of  the 
species  named  in  Conservation  Measure 
33-01  95/XlVI  reaches  its  by-catch  limit 
or  if  the  total  catch  of  Ehctrona 
carlsbergi  reaches  109  000  tonnes, 
whichever  is  sooner. 

6.  The  directed  fishery  for  Ehctrona 
carlsbergi  in  the  Shag  Rocks  region  shall 
close  if  the  by-catch  of  any  of  the 
species  named  in  Conservation  Measure 
33-01  |95/XIV|  reaches  its  by-catch 
limit  or  if  the  total  catch  of  Ehctrona 
carlsbergi  reaches  14  500  tonnes, 
whichever  is  sooner. 

7  If.  in  the  course  of  the  directed 
fishery  for  Ehctrona  carlsbergi.  the  by- 
catch  in  any  one  haul  of  any  species 
other  than  the  target  species 

•  Is  greater  than  100  kg  and  exceeds 
5%  of  the  total  catch  of  all  fish  by 
weight,  or 

•  Is  equal  to  or  greater  than  2  tonnes, 
then 

the  fishing  vessel  shall  move  to  another 
fishing  location  at  least  5  n  miles 
distant '.  The  fishing  vessel  shall  not 
return  to  any  point  within  5  n  miles  of 
the  location  where  the  by-catch  of 
species,  other  than  the  target  spe<:ies, 
exceeded  5%.  for  a  period  of  at  least  five 
days  ^.  The  location  where  the  by -catch 
exceeded  5%  is  defined  as  the  path 
followed  by  the  fishing  vessel  from  the 
point  at  which  the  fishing  gear  was  first 
deployed  from  the  fishing  vessel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 


8.  For  the  purpose  of  implementing 
this  conservation  measure: 

(i)  The  Catch  Reporting  System  set  out 
in  Conservation  Measure  23-03  [40/Xl 
shall  apply  in  the  2002/03  season; 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Data  Reporting  System  set  out  in 
Conservation  Measure  23-04  |122/XIX| 
shall  also  apply  in  the  2002/03  season. 
For  the  purposes  of  Conservation 
Measure  23-04  ll22/XIX|,  the  target 
species  is  Ehctrona  carlsbergi,  and  "by- 
catch  species'  are  defined  as  any 
cephalopod,  crustacean  or  fish  species 
other  than  Ehctrona  carlsbergi.  and 

(iii)  The  Monthly  Fine-scale 
Biological  Data  Reporting  System  set  out 
in  Conservation  Measure  23-05  |121/ 
XIXl  shall  also  apply  in  the  2002/03 
season.  For  the  purposes  of 
Conservation  Measure  23-05  [121/XIXl, 
the  target  species  is  Ehctrona  carlsbergi, 
and  by-catch  species'  are  defined  as  any 
cephalopod,  crustacean  or  fish  species 
other  than  Ehctrona  carlsbergi.  For  the 
purposes  of  paragraph  3(ii)  of 
Conservation  Measure  23-05  (121/XIXl 
a  representative  sample  shall  be  a 
minimum  of  500  fish. 

'This  provision  concerning  the  minimum 
distance  separating  fishing  locations  is 
adopted  pending  the  adoption  of  a  more 
appropriate  definition  of  a  fishing  location  by 
the  Commission. 

'The  specified  period  is  adopted  in 
accordance  with  the  reporting  period 
specified  in  (Conservation  Measure  2.3-01 
(51/XIXI.  pending  the  adoption  of  a  more 
appropriate  period  by  the  Commission. 

Conser\.(iinri  \!.  ,(surc  "^,  I    ni  !jn(tJ!|32/ 
XXII 

Precautionary  Catch  Limitations  on 
Euphausia  Superba  in  Statistical  Area 
48 

Catch  Limit 

1.  The  total  catch  of  Euphausia 
superba  in  Statistical  Area  48  shall  be 
limited  to  4.0  million  tonnes  in  any 
fishing  season. 

2.  The  total  catch  shall  be  further 
subdivided  into  statistical  subareas  as 
follows: 

Subarea  48.1 — 1.008  million  tonnes; 
Subarea  48.2 — 1.104  million  tonnes; 
Subarea  48.3 — 1.056  million  tonnes; 
and 

Subarea  48.4 — 0.832  million  tonnes. 

3.  Precautionary  catch  limits  to  be 
agreed  by  the  Commission  on  the  basis 
of  advice  of  the  Scientific  Committee 
shall  be  applied  to  smaller  management 
units,  or  on  such  other  basis  as  the 
Scientific  Committee  may  advise,  if  the 
total  catch  in  Statistical  Area  48  in  any 
fishing  season  exceeds  620  000  tonnes. 

4.  This  measure  shall  be  kept  under 
review  by  the  Commission,  taking  into 


account  the  advice  of  the  Scientific 
Committee. 

Season 

5.  A  fishing  season  begins  on  1 
December  and  finishes  on  30  November 
of  the  following  year. 

Data 

6.  For  the  purpose  of  implementing 
this  conservation  measure,  the  data 
requirements  set  out  in  Conservation 
Measure  23-06  [F21/XX11  shall  apply. 
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Precautionary  Catch  Limitation  on 
Euphausia  Superba  in  Statistical 
Division  58.4.1 

Catch  Limit 

1 .  The  total  catch  of  Euphausia 
superba  in  Statistical  Division  58.4.1 
shall  be  limited  to  440  000  tonnes  in 
any  fishing  season. 

2.  The  total  catch  shall  be  further 
subdivided  into  two  subdivisions 
within  Statistical  Division  58.4.1  as 
follows:  west  of  115'E,  277  000  tonnes; 
and  east  of  115''E.  163  000  tonnes. 

3.  This  measure  shall  be  kept  under 
review  by  the  Commission,  taking  into 
account  the  advice  of  the  Scientific 
Committee. 

Season 

4  A  fishing  season  begins  on  1 
December  and  finishes  on  30  November 
the  following  year. 

Data 

5.  For  the  purposes  of  implementing 
this  conservation  measure,  the  data 
requirements  set  out  in  Conservation 
Measure  23-06  1F21/XXI1  shall  apply. 

Coiisfiv  ,iti..n  MciMitf  51-03  (2(»nj]  [45/ 
XXI. 

Precautionary  Catch  Limitation  on 
Euphausia  Superba  in  Statistical 
Division  58.4.2 

Catch  Limit 

1 .  The  total  catch  of  Euphausia 
superba  in  Statistical  Division  58.4.2 
shall  be  limited  to  450  000  tonnes  in 
any  fishing  season.  This  limit  shall  be 
kept  under  review  by  the  Commission, 
taking  into  account  the  advice  of  the 
Scientific  Committee. 

Season 

2.  A  fishing  season  begins  on  1 
December  and  finishes  on  30  November 
of  the  following  year. 

Data 

3.  For  the  purposes  of  implementing 
this  conservation  measure,  the  data 
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requirements  set  out  in  Conservation 
Measure  23-06  [F21/XXI]  shall  apply. 

(.onservation  Measure  ,52-()l  (2002) 

IKoaxxil 

Limits  on  the  Fishery  for  Crab  in 
Statistical  Subarea  48.3  in  the  2002/03 
Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
31-01  [7/Vl: 

Access 

1.  The  fishery  for  crab  in  Statistical 
Subarea  48.3  shall  be  conducted  by 
vessels  using  pots  only.  The  crab  fishery 
is  defined  as  any  conmiercial  harvest 
activity  in  which  the  target  species  is 
any  member  of  the  crab  group  (Order 
Decapoda,  Suborder  Reptantia). 

2.  The  crab  fishery  shall  be  limited  to 
one  vessel  per  Member. 

3.  Each  Member  intending  to 
participate  in  the  crab  fishery  shall 
notify  the  CCAMLR  Secretariat  at  least 
three  months  in  advance  of  starting 
fishing  of  the  name,  type,  size, 
registration  number,  radio  call  sign,  and 
research  and  fishing  operations  plan  of 
the  vessel  that  the  Member  has 
authorised  to  participate  in  the  crab 
fishery. 

Catch  Limit 

4.  The  total  catch  of  crab  in  Statistical 
Subarea  48.3  in  the  2002/03  season  shall 
not  exceed  a  precautionary  catch  limit 
of  1  600  tonnes. 

5.  The  crab  fishery  shall  be  limited  to 
sexually  mature  male  crabs — all  female 
and  undersized  male  crabs  caught  shall 
be  released  unharmed.  In  the  case  of 
Paralomis  spinosissima  and  Paralomis 
formosa,  males  with  a  minimum 
carapace  width  of  94  mm  and  90  mm, 
respectively,  may  be  retained  in  the 
catch. 

Season 

6.  For  the  purpose  of  the  pot  fishery 
for  crab  in  Statistical  Subarea  48.3.  the 
2002/03  season  is  defined  as  the  period 
from  1  December  2002  to  30  November 
2003.  or  until  the  catch  limit  is  reached, 
whichever  is  sooner. 

By-Catch 

7.  The  by-catch  of  Dissostichus 
eleginoides  shall  be  counted  against  the 
catch  limit  in  the  fishery  for 
Dissostichus  eleginoides  in  Statistical 
Subarea  48.3. 

Observers 

8.  Each  vessel  participating  in  this 
fishery  shall  have  at  least  one  scientific 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 


Scientific  Observation,  and  where 
possible  one  additional  scientific 
observer,  on  board  throughout  all 
fishing  activities  within  the  fishing 
period.  Scientific  observers  shall  be 
afforded  unrestricted  access  to  the  catch 
for  statistical  random  sampling  prior  to, 
as  well  as  after,  sorting  by  the  crew. 

Data:  Catch/Effort 

9.  For  the  purpose  of  implementing 
this  conservation  measure  in  the  2002/ 
03  season,  the  following  shall  apply: 

(i)  The  Ten-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  23-02  [61/Xn]; 
and 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measure  23-04  [122/XIX]. 
Fine-scale  data  shall  be  submitted  on  a 
haul-by-haul  basis. 

10.  For  the  purpose  of  Conservation 
Measures  23-02  and  23-04  [61/XII  and 
122/XIX]  the  target  species  is  crab  and 
by-catch  species  are  defined  as  any 
species  other  than  crab. 

Data:  Biological 

11.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
23-05  1121/XIXl.  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  Scientific  Observation. 

Kesedrch 

12.  Each  vessel  participating  in  this 
exploratory  fishery  shall  conduct 
fishery-based  research  in  accordance 
with  the  data  requirements  described  in 
Annex  52-01/A  [F08/A1  and  the 
experimental  harvest  regime  described 
in  Conservation  Measure  52-02  [F09/ 
XXI).  Data  collected  for  the  period  up  to 
31  August  2003  shall  be  reported  to 
CCAMLR  by  30  September  2003  so  that 
the  data  will  be  available  to  the  meeting 
of  the  Working  Group  on  Fish  Stock 
Assessment  in  2003.  Such  data  collected 
after  31  August  shall  be  reported  to 
CCAMLR  not  later  than  three  months 
dfter  the  closure   >f  ?ht-  fishery. 

.\nnex  S2-01/A    I'Hh  .-. 

Data  Requirements  on  the  Crab  Fishery 
in  Statistical  Subarea  48  3 

Catch  and  Effort  Data:  Cruise 
Descriptions:  cruise  code,  vessel  code, 
permit  number,  year. 

Pot  Descriptions:  diagrams  and  other 
information,  including  pot  shape, 
dimensions,  mesh  size,  funnel  position, 
aperture  and  orientation,  number  of 
chambers,  presence  of  an  escape  port. 

Effort  Descriptions:  date,  time, 
latitude  emd  longitude  of  the  start  of  the 
set.  compass  [►dru!^    !  the  set,  total 
number  of  pots  set,  spacing  of  pots  on 


the  line,  number  of  pots  lost,  depth, 
soak  time,  bait  type. 

Catch  Descriptions:  retained  catch  in 
numbers  and  weight,  by-catch  of  all 
species  (see  Table  1),  incremental  record 
number  for  linking  with  sample 
information. 

Table  i  —Da--  Requirements  for 
B>-Ci^>  Species  in  the  Crab 
F^>^Ec-     ',   Statistical   Subarea 

48.3 


Species 

Data  requirements 

Dissostichus 
eleginoides 
Notothenia  rossii 

Other  species    

Numbers  arid  esti- 
mated total  weight 

Numbers  and  esti- 
mated total  weight 

Estimated  total 

weight. 

Biological  Data:  For  these  data,  crabs 
are  to  be  sampled  from  the  line  hauled 
just  prior  to  noon,  by  collecting  the 
entire  contents  of  a  number  of  pots 
spaced  at  intervals  along  the  line  so  that 
between  35  and  50  specimens  are 
represented  in  the  subsample. 

Cruise  Descriptions:  cruise  code, 
vessel  code,  permit  number. 

Samph  Descriptions:  date,  position  at 
start  of  the  set.  compass  bearing  of  the 
set,  line  number. 

Data:  species,  sex,  length  of  at  least  35 
individuals,  presence/absence  of 
rhizocephalan  parasites,  record  of  the 
destination  of  the  crab  (kept,  discarded, 
destroyed),  record  of  the  pot  number 
from  which  the  crab  comes 

Conservation  .Measure  52-(t..  ;2UU2) 
iF09\XIj 

Experimental  Harvest  Regime  for  the 
Crab  Fishery  in  Statistical  Subarea  48.3 
in  the  2002/03  Season 

The  following  measures  apply  to  all 
crab  fishing  within  Statistical  Subarea 
48.3  in  the  2002/03  fishing  season. 
Every  vessel  participating  in  the  crab 
fishery  in  Statistical  Subarea  48.3  shall 
conduct  fishing  operations  in 
accordance  with  an  experimental 
harvest  regime  as  outlined  below: 

1.  Vessels  shall  conduct  the 
experimental  harvest  regime  in  the 
2002/03  season  at  the  start  of  their  first 
season  of  participation  in  the  crab 
fishery  and  the  following  conditions 
shall  apply: 

(i)  Every  vessel  when  undertaking  an 
experimental  harvesting  regime  shall 
expend  its  first  200,000  pot  hours  of 
effort  within  a  total  area  delineated  by 
twelve  blocks  of  0.5°  latitude  by  1.0" 
longitude  For  each  string,  pot  hours 
shall  be  calculated  by  taking  the  total 
number  of  pots  on  the  string  and 
multiplying  that  number  by  the  soak 
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time  Un  hours)  tor  that  string.  Suak  tune 
shall  be  defined  for  each  string  as  the 
time  between  start  of  setting  and  start  of 
hauling; 

(ii)  Vessels  shall  not  fish  outside  the 
area  delineated  by  the  0.5'  latitude  by 
1.0°  longitude  blocks  prior  to 
completing  the  experimental  harvesting 
regime; 

(iii)  Vessels  shall  not  expend  more 
than  30.000  pot  hours  in  any  single 
block  of  0.5°  latitude  by  1.0^  longitude; 

(iv)  If  a  vessel  returns  to  port  before 
it  has  expended  200.000  pot  hours  in 
the  experimental  harvesting  regime  the 
remaining  pot  hours  shall  be  expended 
before  it  can  be  considered  that  the 
vessel  has  completed  the  experimental 
harvesting  regime;  and 

(v)  After  completing  200.000  pot 
hours  of  experimental  fishing,  it  shall  be 
considered  that  vessels  have  completed 
the  experimental  harvesting  regime  and 
they  shall  be  permitted  to  commence 
fishing  in  a  normal  fashion. 

2.  Data  collected  during  the 
experimental  harvest  regime  up  to  30 
June  2003  shall  be  submitted  to 
CCAMLR  by  31  August  2003. 

3.  Normal  fishing  operations  shall  be 
conducted  in  accordance  with  the 
regulations  set  out  in  Conservation 
Measure  52-01  (F08/XXI1. 

4.  For  the  purposes  of  implementing 
normal  fishing  operations  after 
completion  of  the  experimental  harvest 
regime,  the  Ten-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  23-02  |61/XII] 
shall  apply 

5.  Vessels  that  complete  experimental 
harvest  regime  shall  not  be  required  to 
conduct  experimental  fishing  in  future 
seasons.  However,  these  vessels  shall 
abide  by  the  guidelines  set  forth  in 
Conservation  Measure  52-01  (F08/XXI|. 

6.  Fishing  vessels  shall  participate  in 
the  experimental  harvest  regime 
independently  (i.e.  vessels  may  not 
cooperate  to  complete  phases  of  the 
experiment). 

7.  Crabs  taken  by  any  vessel  for 
research  purposes  will  be  considered  as 
part  of  any  catch  limits  in  force  for  each 
species  taken,  and  shall  be  reported  to 
CCAMLR  as  part  of  the  annual 
STATLANT  returns. 

8.  All  vessels  participating  in  the 
experimental  harvest  regime  shall  carry 
at  least  one  scientific  observer  on  board 
during  all  fishing  activities. 
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Limits  on  the  Exploratory  Fishery  for 
Martialia  Hyadesi  in  Statistical  Subarea 
48.3  in  the  2002/03  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 


accordance  with  Coaservaliun  Measures 
21-02  and  31-01  165/XXl  and  7/Vl: 

Access 

1 .  Fishing  for  Martialia  hyadesi  in 
Statistical  Subarea  48.3  shall  be  limited 
to  the  exploratory  jig  fishery  by 
notifying  countries.  The  fishery  shall  be 
conducted  by  vessels  using  jigs  only. 

Catch  Limit 

2.  The  total  catch  of  Martialia  hyadesi 
in  Statistical  Subarea  48.3  in  the  2002/ 
03  season  shall  not  exceed  a 
precautionary  catch  limit  of  2,500 
tonnes. 

Season 

3.  For  the  purpose  of  the  exploratory 
jig  fishery  for  Martialia  hyadesi  in 
Statistical  Subarea  48.3.  the  2002/03 
season  is  defined  as  the  period  from  1 
December  2002  to  30  November  2003,  or 
until  the  catch  limit  is  reached, 
whichever  is  sooner. 

Observers 

4.  Each  vessel  participating  in  this 
fishery  shall  have  at  least  one  scientific 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  and  where 
possible  one  additional  scientific 
observer,  on  board  throughout  all 
fishing  activities  within  the  fishing 
period. 

Data:  Catch/Effort 

5.  For  the  purpose  of  implementing 
this  conservation  measure  in  the  2002/ 
03  season,  the  following  shall  apply: 

(i)  The  Ten-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  23-02  [61/XIIl; 
and 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measure  23-04  (122/XIX]. 
Fine-scale  data  shall  be  submitted  on  a 
haul-by-haul  basis. 

6.  For  the  purpose  of  Conservation 
Measures  23-02  and  23-04  [61/XII  and 
122/XIXl.  the  target  species  is  Martialia 
hvadesi  and  by-catch  species  are 
defined  as  any  species  other  than 
Martialia  hyadesi. 

Data:  biological 

7.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
23-05  (121/XIXj,  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  Scientific  Observation. 

Research 

8.  Each  vessel  participating  in  this 
exploratory  fishery  shall  collect  data  in 
accordance  with  the  Data  Collection 


I'lan  described  in  .Vunex  bl-ul,  A  ir.:u/ 
A].  Data  collected  pursuant  to  the  plan 
for  the  period  up  to  31  August  2003 
shall  be  reported  to  CCAMLR  by  30 
September  2003  so  that  the  data  will  be 
available  to  the  meeting  of  the  Working 
Group  on  Fish  Stock  Assessment  in 
2003. 
Annex  61-01/A[F20/A1 

n.if.i  f^illfifidn  PI.ii)  fill  F\ j)I(ir .itorv 
Si  j  nil!  i  M(irti(ili(i  H%(uli  '^I'l  i  I  sh  IT  It's 

i;i   St.iti^tii  ,ii  Suti.iif.i  4H    ( 

1.  All  vesbolb  will  cumply  with 
conditions  set  by  CCAMLR.  These 
include  data  required  to  complete  the 
data  form  (Form  TAC)  for  the  Ten-day 
Catch  and  Effort  Reporting  System,  as 
specified  by  Conservation  Measure  23- 
02  161/XIll;  and  data  required  to 
complete  the  CCAMLR  standard  fine- 
scale  catch  and  effort  data  form  for  a 
squid  jig  fishery  (Form  C3).  This 
includes  numbers  of  seabirds  and 
marine  mammals  of  each  species  caught 
and  released  or  killed. 

2.  All  data  required  by  the  CCAMLR 
Scientific  Observers  Manual  for  squid 
fisheries  will  be  collected.  These 
include: 

(i)  Vessel  and  observer  program 
details  (Form  Si); 
(ii)  Catch  information  (Form  S2);  and 
(iii)  Biological  data  (Form  S3). 
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Hanesting  of  Dissostichus  Eleginoides 
in  Areas  Outside  of  Coastal  State 
Jurisdiction  Adjacent  to  the  CCAMLR 
Area  in  FAO  Statistical  Areas  51  and  57 

The  Commission, 

Affirming  that  CCAMLR  was 
established  to  conserve  the  marine 
living  resources  of  the  Antarctic  marine 
ecosystem. 

Recognising  that  CCAMLR  also  has 
the  attributes  of  a  regional  fisheries 
management  organisation  as  considered 
under  the  auspices  of  the  United 
Nations, 

Recognising  that  CCAMLR  is  the 
primary  body  responsible  for  the 
conservation  and  rational  use  of 
Dissostichus  eleginoides  in  areas  not 
under  national  jurisdiction. 

Noting  Resolution  10/XII  concerning 
the  need  to  harmonise  management 
measures  within  and  adjacent  to  the 
CCAMLR  Area  taking  into  account 
Article  87  of  UNCLOS  and  in 
recognition  of  the  obligations  to 
conserve  the  living  resources  of  the  high 
seas  under  Articles  117  to  119  of 
UNCLOS. 

Noting  the  role  of  cooperation  in 
scientific  research  through  collecting 
and  exchanging  data. 

Recognising  that  measures  to  manage 
harvesting  of  stocks  of  Dissostichus 
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eleginoides  are  needed  in  high  seas  of 
FAO  Statistical  Areas  51  and  57, 

Recommends  that  Members  provide 
data  and  other  information,  subject  to 
their  laws  and  regulations,  relevant  to 
understanding  the  biology  and 
estimating  the  status  of  stocks  in  FAO 
Statistical  Areas  51  and  57. 

Recommends  that  Members  take  steps 
necessary  to  conduct  only  that  level  of 
harvesting  of  Dissostichus  eleginoides  in 
FAO  Statistical  Areas  51  and  57,  which 
would  ensure  the  conservation  of  this 
species  in  the  Convention  Area. 

Rpsolufii.n  iq\'\IfRni  \'XI1 

tiags  oj  .\on-L,ompiiance' 

The  Commission, 

Concerned  that  some  Flag  States, 
particularly  certain  non-Contracting 
Parties,  do  not  comply  with  their 
obligations  regarding  jurisdiction  and 
control  according  to  international  law  in 
respect  of  fishing  vessels  entitled  to  fly 
their  flag  that  carry  out  their  activities 
in  the  Convention  Area,  and  that  as  a 
result  these  vessels  are  not  under  the 
effective  control  of  such  Flag  States, 

Aware  that  the  lack  of  effective 
control  facilitates  fishing  by  these 
vessels  in  the  Convention  Area  in  a 
manner  that  undermines  the 
effectiveness  of  CCAMLR's  conservation 


measures,  leading  to  illegal,  unreported 
and  unregulated  (lUU)  catches  of  fish 
and  unacceptable  levels  of  incidental 
mortality  of  seabirds. 

Considering  therefore  such  fishing 
vessels  to  be  flying  Flags  of  Non- 
Compliance  (FONC)  in  the  context  of 
CCAMLR  {  FONC  vessels), 

Noting  that  the  FAO  Agreement  to 
Promote  Compliance  with  International 
Conservation  and  Management 
Measures  by  Fishing  Vessels  on  the 
High  Seas  emphasizes  that  the  practice 
of  flagging  or  reflagging  fishing  vessels 
as  a  means  of  avoiding  compliance  with 
international  conservation  and 
management  measures  for  living  marine 
resources  and  the  failure  of  the  States  to 
fulfil  their  responsibilities  with  respect 
of  fishing  vessels  entitled  to  fly  their 
flag,  are  among  the  factors  that  seriously 
undermine  the  effectiveness  of  such 
measures, 

Noting  that  the  International  Plan  of 
Action  to  Prevent,  Deter  and  Eliminate 
Illegal,  Unreported  and  Unregulated 
Fishing  calls  on  States  to  take  measures 
to  discourage  nationals  subject  to  their 
jurisdiction  from  supporting  and 
engaging  in  any  activity  that 
undermines  the  effectiveness  of 
international  conservation  and 
management  measures. 


urges  all  Contracting  Parties  and  non- 
Contracting  Parties  cooperating  with 
CCAMLR  to: 

1.  Without  prejudice  to  the  primacy  of 
the  responsibility  of  the  Flag  State,  to 
take  measures  or  otherwise  cooperate  to 
ensure,  to  the  greatest  extent  possible, 
that  the  nationals  subject  to  their 
jurisdiction  do  not  support  or  engage  in 
lUU  fishing,  including  engagement  on 
board  FONC  vessels  in  the  CCAMLR 
Convention  Area  if  this  is  consistent 
with  their  national  law. 

2.  Ensure  the  full  cooperation  of  their 
relevant  national  agencies  and 
industries  in  implementing  the 
measures  adopted  by  CCAMLR. 

3.  Develop  ways  to  ensure  that  the 
export  or  transfer  of  fishing  vessels  from 
their  State  to  a  FONC  State  is 
prohibited. 

4.  Prohibit  the  landings  and 
transhipments  of  fish  and  fish  products 
from  FONC  vessels. 

•Many  of  the  flags  hereby  called  FONC  are 
commonly  referred  to  as  "Hags  of 
convenience". 

Margaret  F.  Hayes, 

Director.  Office  of  Oceans  Affairs,  Bureau 
of  Oceans,  International  Environmental  S- 
Scientific  Affairs,  Department  of  State 
fFR  Dor  02-31851  Filed  12-18-02;  8:45  am) 
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The  President 


Proclamation  7635  of  December  16.  2002 


Wright  Brothers  Day,  2002 


Bv  the  President  of  the  United  States  of  .\merif  a 


Throughout  our  Nrit;on  s  r.iSturv  .Americans  havp  ^nntributed  to  important 
technological  breakthroughs  thdt  r.cU'e  improved  ':,-  .uality  of  life  for  count- 
less mcir. u.iurtis    On  Dps  pnir>er   1  -     m()3,  near  K.'*\    H;,.'.vk.,  North  Carolina, 


Orville   and    Wilbur    W'rieht    ,iinip\t'ii    th^    fir-* 
controlled  flight  with  n  lipa\ipr-than-r.ir    pucu-'-p^ 
vear.-    .-mt  p    that    rp\  oiutionar\    p\pnt,    rru-r.K.r.c 


.  pssmlly  sustained  and 
Lusered  aircraft.  In  the  99 
has   flown   across   oceans, 


broken   thp   sounu    b)arripr     inunthpi;    satellites,   and   landed  on  the  moon. 
(^rr  Wright  Brother-  Da\ ,  \\  e  c  eiet)rt]tp  the  vision  and  Hetermination  of  these 

innox'ators  whc^sp  rpmarkatile  m  hipvpiiipr^ts  changea  *;.»-  world  forever. 


Thp  first   suc(psstui   [Hiwprpii   tiiiihi 


ttiP  mornme  o;  I)pi..pinDer  17,  1903, 
lastPii  onh  U  spconus  and  -panupii  ,i;proxin^a!p,\  IJO  feet;  but  the  Wright 
brothprs  idpci.s  anci  (ipsitjn  ipu  tf^  ;ountip--  <itr\ances  in  aviation.  Betv^'een 
lay^  and  1^105  thp\  r  !;r:strui  tp^:  .■.  tolai  oi  seven  aircraft,  and  through 
this  pxtpnsi\p  rpsparc  h  a:  u  •  Xjtprinipntation,  Orville  and  Wilbur  Wright 
pstaf)hshe(i  *h(^  foundation  of  nidOprn  ,-:pronautics. 

Thp  airpidUP  has  piavpu  a  c  ritical  role  in  improving  our  national  defense. 
our  PS  on(in;\  .ind  our  Nation  1:  has  pnabled  trade  to  thrive,  strengthened 
our  econoniK  spc  uritv  <-:ui 
the  world   Toda\    .Aniprit  .-.r.- 


tu   thp  sick 
of  tlip  t;lol)e. 


irpu 


-tprpu    fripndship  and  goodwill  throughout 
;\  on  airplanes  to  deliver  emergency  treatment 
t  ruig  tf^milies  together,  and  link  us  to  every  corner 


The  Unitpd  .stdtp-  rt main-  ;  ornirutted  to  supporting  progress  in  technology 
that  secures  <iir  travel,  enhances  our  national  defense,  and  ensures  the  success 
and  prospentx  of  our  country.  Inspired  by  the  extraordinary  accomplishments 
(>}   ti.p   Wnght   brothers,  our  Nation  will   continue  to  explore  new  ideas, 


iro\  p  tP(  niuiK  1 


(1  \% 


!rK  \oi  a  brighter  future  for  all. 


The  Congress,  b\   a  loint  resolution  approved  December  17,  1963  [77  Stat. 

402  lb  r  ,S  (  143)  as  amended,  has  designated  December  17  of  each  year 
as  Wnght  Brothers  Dav"  and  has  authorized  and  requested  the  President 
to  issue  annually  a  proclamation  inviting  the  people  of  the  United  States 

to  ot)spr\p  tfuit  Oa\  \\\\\\  -uipropridtp  ceremonies  and  activities. 

NOW  THEKEFORK  i  i,K()K(,E  W  Bid-f:  -'resident  of  the  United  States 
of  America  do  hprpt  \  proclaim  December  17,  2002,  as  Wright  Brothers 
Ua\  Through  their  courage  and  willineness  to  take  risks,  the  Wright  brothers 
reflect  the  true  American  character 


7    'Hit,  t.(l.i  ti   Kcyistfr/Vol.  67,  No    244 /Thursday.  December  19,  2002 /Presidential  Documents 


IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  sixteenth  day 
of  December,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


U^ 
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The  Items  m  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  trom 
this  list  has  no  legal 
significance 


RULES  GOING  INTO 
EFFECT  DECEMBER    19 
2002 

AGRICULfURt 
DEPARTMENT 
Agricultural  MarKeting 
Service 

Apples,  grade  standards; 
published  11-19-02 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 
Program  regulations: 
Sen/jcing  and  collections — 
Federal  claims  collection; 
administrative  offset  and 
cross-servicing 
procedures;  published 
11-19-0? 

AGRICULTUHt 
DEPARTMENT 
Rural  Business-Cooperative 
Service 

Program  regulations 
Servicing  and  collections — 
Federal  claims  collection, 

administrative  offset  and 

cross-servicing 

procedures,  published 

11-19-02 
AOniCUl  TURF 
DEPARTMENT 

Rural  Housing  Service 

Program  regulations 
Servicing  and  collections — 
Federal  claims  collection, 
administrative  offset  and 
cross-servicing 
procedures,  published 
11-19-02 

AGRICULTURE 

DEPARTMENT 

Hui.ii   Utilities   b«3rvice 
Program  regulations: 
Servicing  and  collections — 
Federal  claims  collection; 
administrative  offset  and 
cross-servicing 
procedures,  published 

1  1  .  10-09 

ENVIRONMENTAL 
PROTECTION  AGENCY 

A.:     ^O..u:j:'.w.    .'IJ.ciJILlOUS, 

national  emission  standards 
Hazardous  vi/aste 

combustors.  published  12- 

19-02 
Water  programs 
Pollutants  analysis  lest 

procedures,  guidelines — 


Whole  effluent  toxicity  test 
methods,  published  11- 

HEALTH    ANL:)    human 
SfRViCtS  DEPARTMENT 

L Ai.,ridi lyt.    *i.jMv..(  ,'  ;v\^Mm 
Two-year  foreign  residence 
requirement,  waiver 
request   published  12-19- 

NATIONAl    AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

'_:■    r    •       :        ■  ;    .    'dtlVe 

Agreement  Handbook: 
Cooperative  agreements 
with  commercial  firms, 
policy  clarification,  process 
improvements,  etc  , 
published  12-19-02 
NUCLEAR  REGULATORY 
COMMISSION 

National  Envifonmenlal  Policy 
Act,  implementation 
Technical  amendments; 

_      *_i.,fc.,„^     <o    4rj    /~^o 

TREASURY   DEPARTMENT 
Intern.ii   Revenue   Sfrvtce 
Freeaom  oi  mtormanon  Act. 
implementation,  published 
11-19-02 
Income  taxes  and  procedure 
and  administration: 
Qualified  tuition  and  related 
expenses,  information 
reporting,  including 
magnetic  filing 
requirements  for 
information  returns; 
published  12-19-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Aqnculturi)!   M.i'kptinq 
SerViC  I' 

Prunes  (dried)  produced  in — 
California   comnr>ents  due  by 
12-27-02:  published  10- 
-^o  ^o  ,rq  02-27305] 

AGRICULTURE 
DEPARTMENT 

Anim<)l   and    Pijn!    Heditri 
l'!sj>ec!ion    S^^rvicp 

Exportation  anti  importation  of 
animals  and  animal 
products: 

Exotic  Newcastle  disease; 
disease  status  change — 
Campeche   Quintana  Roo, 
and  Yucatan,  Mexico, 
comments  due  by  12- 
23-02,  published  10-22- 
02  (FR  02-26811] 

AGRICULTURE 
DEPARTMENT 

Food   and   Nutrition    Sei".  ice 

Child  nutrition  programs 


Child  and  Adult  Care 

Program — 

Strengttien  program 
integrity,  legislative 
reform  implementation; 
comments  due  by  12- 
24-02;  published  6-27- 
0?  tFR  0?  157761 

COMMERCE    DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 
Alaska,  fisf^eries  of 
Exclusive  Economic 
Zone — 

Pacific  halibut  "and 
sablefish,  comments 
due  by  12-27-02, 
published  10-29-02  (FR 
02-27512] 
DEFENSE  DEPARTMENT 
A>,t4uiiil;v.i.  ioyoiiil!ur,i» 
Commercial  items — 
Transporlation  of  supplies 
by  sea.  comments  due 
by  12-24-02;  published 
10-25-02  [FR  02-27106] 
Federal  Acquisition  Regulation 
(FAR) 

Reimbursement  of  relocation 
costs  on  lump-sum  basis; 
comments  due  by  12-23- 
02,  published  10-24-02 

DEFENSE   DEPARTMENT 
Engineers  Corps 
Danger  /wi.c=.  dnJ  restricted 
areas 

Sandy  Hook  Bay.  NJ:  Naval 
Weapons  Station  EARLE; 
comments  due  by  12-27- 
02,  published  11-27-02 
[FR  02-30028] 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans,  approval  and 
promulgation   vanous 
States 

Missoun.  comments  due  by 
12-23-02.  published  11- 
22-02  (FR  02-29610] 
Water  (xjllution,  effluent 
guidelines  for  point  source 
categories 
Construction  and 
development;  storm  water 
discharges,  comnr>ents 
due  by  12-23-02. 
published  10-16-02  (fR 
02-26302] 
Water  programs 
Water  quality  standards — 
Five  Mile  Creek,  AL. 
designated  use, 
comments  due  by  12- 
23-02;  published  10-23- 
02  (FR  02-26845] 
FARM  CREDIT 
ADMINISTRATION 
Earm  credit  system 


Loan  policies  and 

operations — 

Young,  tseginning,  and 
small  farmers  and 
ranchers   comments 
due  by  12-23-02; 
published  9-23-02  [FR 
02-240311 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  services,  special: 
Pnvate  land  mobile 
services— 

450-470  MHz  frequency 
band:  airport  terminal 
use  frequencies, 
comments  due  by  12- 
23-02;  published  11-21- 

FEDERAL  ELECTION 
COMMISSION 

Bipdiiibcin  odmpaign  Reform 
Act,  implementation 
Elect  loneenng 
communications — 
FCC  Database   comment 
request;  comments  due 
by  12-23-02;  published 
'  ,  .^vop    FR  02-26483] 

GENERAL  SERVICES 
ADMINISTRATION 
Feaerai  Acquisition  Regulation 
(FAR) 

Reimbursement  of  relocation 
costs  on  lump-sum  basis; 
comments  due  by  12-23- 
02;  published  10-24-02 
[FR  02-27083] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  tor  Medicare  & 
Medicaid  Services 
M--  ii  .,••- 
Medicare+Chotce  program — 
Managed  care 
modifications,  comments 
due  by  12-24-02 
published  10-25-02  [FR 
02-27142] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs 
Abbreviated  new  drug 
applications  certifying  that 
patent  claiming  drug  is 
invalid  or  will  not  t>e 
infnnged:  patent  listing 
requirements  and  30- 
month  stays,  comments 
due  by  12-23-02; 
published  10-24  02  [FR 
02-2708? 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
FjDIic  dnj  Indian  housing. 
Housing  Choice  Voucf^er 
Program — 


Homeownersfiip  option; 
eMgibiifty  o'  pjtiiic 
lousing  ageocy-owned 
or  controlled  units 
comments  due  by  12- 
27-02    published  10-28- 
02  ;FB  02-273101 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
sp>ecies 
BeiuQd  sturgeon    comments 

due  by  V-28-02 

published   1 1  6-02  [FR  02- 

28334; 

Cntical  habitat     - 

designations— 

Bexar  County    TX    karst- 
dweiimg  mverlePrate 
species   comments  due 
by  12-23-02    published 
11-21-02  [FR  02-29620] 

Vernal  pool  crustaceans 
and  plants  m  California 
and  Oregon,  comments 
due  by  12-23-02, 
published  11-21-02  [FR 
02-29619] 

JUSTICE  DEPARTMENT 

Federa^  Employees  Liability 
Reform  and  Tort 
Compensation  Act: 
Suits  based  on  acts  or 
omissions  of  Federal 
employees  and  other 
persons    certification  and 
decertification:  comments 
due  by  12-23-02; 
published  10-22-02  [FR 
02-26832] 

LEGAL  SERVICES 
CORPORATION 

Lega   assistance  eligibility; 
maximum    ncome  guidelines; 
comments  due  by  12-23-02; 
published  11-22-02  [FR  02- 

296111 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR) 

Reimbursement  of  relocation 
costs  on  lump-sum  basis; 
comments  due  by  12-23- 
02,  published  10-24-02 
IFR  02-27083] 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit   unions 
Insurance  requirements, 
comments  due  by  12-26- 
02;  published  9-26-02  [FR 
02-24290] 
Organization  and 
operaations^ 
Reasonable  retiremen; 
t)enefits  lor  employees 
and  officers    comments 
due  by  12-26-02 
published  1 1  29-02  [FR 
02-30162] 


NATIONAL  CRIME 
PREVENTION  AND  PRIVACY 
COMPACT  COUNCIL 

Dispute  adiudication 
procedures    comments  due 
by  12-26-02    published  11- 
25-02  [FR  02-29709; 

NUCLEAR  REGULATORY 
COMMISSION 

Materials  licensees   financial 
assurance  amendments 
comments  due  by  12-23-02 
published  10-7-02  [FR  02- 
25243; 

POSTAL  SERVICE 

Postage  meters 

Manufacture  and  distribution; 
authonzation    comments 
due  by  12-26-02 
published  11-26-02  ;fR 
02-29939; 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities   etc 

Sart)anes-Oxiey  Act  of 
2002    implementation — 

Audits  and  reviews 
relevant  records 
retention    comments 
due  by  12-27-02 
published  11-27-02  [FR 
02-300361 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards 
Job  Corps  Centers 
comments  due  by  12-23 
02    published  11-22-02 
;FR  02-29647] 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Ports  ana  ^atenAavs  safety: 
Nev,  York  Marine  inspection 
Zone  and  Captam  o*  Pon 
Zone,  NY    safety  and 
security  zones,  commenis 
due  by  12-27-02 
published  11-27-02  [FR 
02-30105] 
Port  Valdez  and  Vaidez 
Narrows,  AK    security 
zone   comments  due  by 
12-23-02   published  10- 
23-02  [FR  02-269741 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carne'  ceri'fication  and 
operations 
Incidents  involving  an  mals 

dunng  air  transpon 

reports  by  earners; 

comments  due  by  12-27- 

02   published  10-18-02 

[FR  02-26465] 
Airmen  certification 
Flight  simulation  device; 

inrtial  and  continuing 


qualification  anc  use 
requirements    comments 
due  by  12-24-02 
published  5-25-02  [FR  02- 
14785] 

Correction   comments  due 
by  12-24-02    published 
10-26-02  [FR  02-27169] 
Airworthiness  directives 
Bombardier-Rotax  GmbH; 
comments  due  by  12-23- 
02;  published  10-23-02 
[FR  02-269' 2' 
Fokker,  comments  due  by 
12-23-02    published  '1- 
21-02  [FR  02-29678] 
McDonnell  Douglas. 
comments  due  by  12-23- 
02    published  "C -24-02 
[FR  02  26480] 
Prati  &  Whitney   comments 
due  by  12-24-02 
published  ^0-25-02  [FR 
02  269<09; 
S^^oi  Brothers  PLC; 
comments  due  by  12-23- 
02    pubiio^ed  11-13-02 
;fR  02-28751] 
Jet  routes   comments  due  by 
12-23-02   published  11-7-02 
[FR  02-28366; 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards 

Child  restraint  systems: 
comments  due  by  12-23- 
02:  published  10-22-02 
;FR  02-26824' 
TREASURY  DEPARTMENT 
International  Investment 
Office 

"^oreign  persons    me^ge's 
acquisitions,  and  tanece-s 
Voluntary  notice  filing 
comments  due  by  12-23- 
02    published  11-21-02 
;fr  02-29622] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 
Mixed  use  output  facilities; 
guidance,  comments  due 
by  12-23-02;  published  9- 
23-02  [FR  02-24138] 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Reguiaton,  'epori  ng 
standards 
Independent  public 
accountants  performing 
audit  ser\'ices  for 
voluntary  audit  tiie'-s 
qualifications,  comments 
due  by  12-26-02, 
published  11-25-02  [FR 
02-29833] 

UST  OF  PUBLIC  LAWS 


This  IS  a  contihuinc    s'  o' 
public  bills  from  the  current 


session  of  Congress  which 
have  beconr^e  Federal  laws.  It 
may  be  used  in  coniunction 
with  "PLUS'   (Pubic  Laws 
Update  Service)  on  202-741- 
6043.  This  list  IS  also 
available  online  at  httpJ/ 
www  nara  gov/fedreg/ 
plawcurr  html 

The  texl  of  laws  is  not 
r-jb^  shec    ^  '"^t-  Feo«ra, 
Register  d-'  ".ov  Pt  ..-roerec 
in  '  s  :    av.      individual 
r-a'^r'e'    '.^.irm  from  ttie 
^  .:•€■  -.e-ient  of  Documents, 
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Office.  Washington    DC  20402 
(phone.  202-512-1808)    The 
texl  will  also  be  made 
available  on  the  internet  from 
GPO  Access  at  http:// 
^  WW  access.gpo.gov/nara/ 
nara005.html  Some  laws  may 
not  yet  be  available 

H  R    2099-'P  L    10^-342 
'c  ameno  the  Omnibus  Parlts 
ana  Public  Lands 
Management  Act  of  1996  to 
provide  adequate  funding 
authonzation  for  the 
Vancouver  National  Histonc 
Reserve.  (Dec   17.  2002:  116 
Stat.  289- 

H.R.  2109/P,L    107-343 
To  authonze  the  Secretary  of 
the  Intenor  to  conduct  a 
special  resource  study  of 
Virginia  Ke>  Beach  ParV  in 
Biscayne  Ea.     ■  onda.  for 
possible  inclusion  m  ttie 
Nationa'  Park  System   (Dec 
17  ::■:;     -e  Stat  2892) 

H.R    2'15'PL.  107-344 
To  a~  e-  '  •'■e  Reclamation 
Aa^'e^ater  and  Groundwater 
-,:.  and  Facilities  Ad  to 
authonze  the  Secretary  of  the 
Intenor  to  participate  in  the 
design,  planning,  and 
construction  of  a  project  to 
reclaim  and  reuse  wastewater 
within  and  outside  of  the 
service  area  of  the  Lakehaven 
Utility  Distnci,  Washington. 
(Dec.  17   2002    1*6  Stat 
2893) 

H.R.  2187/P.L.  107-346 
To  amend  title  10,  United 
States  Code,  to  make  receipts 
collected  from  mineral  leasing 
activities  on  certain  naval  oil 
shale  reserves  available  to 
cover  environmental 
resto^atio"   waste 
ma'"iaoe~ie'"    .5nd 
environmer^ta:  compliarxse 
costs  ihcur'-ed  by  the  United 
Slates  ^  "•  -espect  to  the 
'esen.'es     Z'ec    •'    2002    116 
Stat    2894 

H.R    2385/P  L    'C--346 
Virgr  R  .e    J  •v.sa-    '   >.'tpnnt 
Prese'^e  A,:-    Dec    17,  2002, 
116  Slai    2896) 


i!  R. ■■■!>-!•• 


'T' 


n. 


'  !>■"■  --Ar'    \-.A- 


H.R.  2458/P.L.  107-347 

E -Government  Act  of  2002 
(Dec    17,  2002.  116  Stat 
2899) 

H.R.  262a/P.L.  107-348 

Muscle  Shoals  National 
Heritage  Area  Study  Act  of 
2002  (Dec    17,  2002,  116 
Stat    2971) 

H  R    2828/P.L.  107-349 

Klamath  Basin  Emergency 
Operation  and  Maintenance 
Refund  Act  of  2002  (Dec.  17, 
2002;  116  Stat   2973) 

H.R.  2937/P.L.  107-350 

To  provide  for  the  conveyance 
of  cerlain  public  land  in  Clark 
County,  Nevada,  for  use  as  a 
shooting  range   (Dec.  17, 
2002:  116  Stat    2975) 

H  R    2990/P.L.  107-351 
Lower  Rio  Grande  Valley 
Water  Resources  Conservation 
and  Improvement  Act  ol  2002 
(Dec    17,  2002;  116  Stat. 
2978) 


H.R    3180/P.L.  107-352 
To  consent  to  certain 
amendments  to  the  New 
Hampshire-Vermont  Interstate 
School  Compact   (Dec    17. 
2002;  116  Stat   2981) 
H.R.  3401/P.L.  107-353 
California  Five  Mile  Regional 
Learning  Center  Transfer  Act 
(Dec    17   2002    116  Stat. 
2982) 

H.R.  3449/P.L.  107-354 
To  revise  the  boundanes  of 
the  George  Washington 
Birthplace  National  Monument, 
and  for  other  purposes   (Dec 
17    2002    116  Stat    2984) 
H.R    3609/P.L    107-355 
Pipeline  Safety  Improvement 
Act  of  2002  (Dec    17    2002; 
116  Stat   2985) 
H.R.  385a/P.L.  107-356 
New  River  Gorge  Boundary 
Act  of  2002  (Dec    17,  2002, 
116  Stat   3013) 
H.R.  4692/P.L.  107-357 
To  amend  the  Act  entitled    An 
Act  to  authonze  the 


Establishment  of  the 
Andersonville  National  Historic 
Site  in  the  State  of  Georgia, 
and  for  other  purposes",  to 
provide  for  the  addition  of 
certain  donated  lands  to  the 
Andersonville  National  Historic 
Site   (Dec    17   2002    116  Stat 
3014 

H.R.  4823/P.L.   107-358 

Holocaust  Restitution  Tax 
Fairness  Act  of  2002  (Dec 
17    9CV)9    11R  Stat   3015) 

H  H    t)i2'j.P  L    107-359 

Civil  War  Battlefield 
Preservation  Ad  of  2002 
(Dec    17   2002    116  Stat 
3016 

H.R.  5738/P.L.    10/-360 

To  amend  the  Public  Health 
Service  Act  with  respect  to 
special  diabetes  programs  for 
Type  I  diabetes  and  Indians 
(Dec    17.  2002,  116  Stat 
3019) 
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I  ('(111  «:  KcKisler 

vol.  b'  ,  No.   245 

Friday.  December  20,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  o(  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  ts  published  under 
50  titles  pursuant  to  44  U.S  C   1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents  Prices  of 
new  books  are  listed  in  the  first  FFDFRAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business— Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Pan  1942 

RIN  057CKAA36 

Rural  Business  Enterprise  Grants  and 
Television  Demonstration  Grants: 
Definition  of    Rural  Area    and  New 
Types  of    Eligible  Small  and  Emerging 
Private  Business  Enterprises 

agency;  Rural  Business-Cooperative 

USDA. 
acton:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  The  Rural  Business— 

^    lative  Service  (RBS)  is  amending 

the  Rural  Business  Enterprise  Grant 
(RBEG)  Program  regulation  by  revising 
the  definition  of  rural  area  to  comply 
with  the  amendment  to  section  343(a)  of 
the  Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1991(a)) 
made  by  section  6020  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002.  The  intended  effect  of  this  action 
is  to  provide  a  consistent  definition  of 
rural  and  rural  area  for  programs 
administered  under  the  Rural 
Community  Advancement  Program. 
RBS  will  be  adding  nonprofit  entities 
and  other  tax-exempt  organizations  as 
eligible  small  and  emerging  private 
business  enterprises  under  certain 
circumstances  to  comply  with  the 
amendment  to  section  310B(c)(l)  of  the 
Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.1932{c)) 
made  by  Section  6014  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002.  The  intended  effect  of  this  action 
is  to  give  priority  to  the  newly 


authorized  small  and  emerging  private 
business  enterprises. 
EFFECTIVE  DATE:  December  20,  2002. 
Comments  must  be  received  on  or 
before  Februarv'  18,  2003. 
ADDRESSES:  Submit  written  comments 
via  U.S.  Postal  Service,  in  duplicate,  to 
the  Regulations  and  Paperwork 
Management  Branch,  Attention  Cheryl 
Thompson,  U.S.  Department  of 
Agriculture.  Rural  Development,  STOP 
n742,  1400  Independence  Avenue  SW., 
Washington,  DC  20250-0742.  Submit 
written  comments  via  Federal  Express, 
in  duplicate,  to  the  Regulations  and 
Paperwork  Management  Branch. 
Attention  Cheryl  Thompson,  U.S. 
Department  of  Agriculture,  Rural 
Development,  300  7th  Street  SW.,  7th 
Floor,  Washington,  DC  20024. 
Comments  may  be  submitted  via  the 
Internet  by  addressing  them  to 
commenfs@rus.i7sda.gov  and  must 
contain  the  word  "rural"  in  the  subject. 
All  written  comments  will  be  available 
for  public  inspection  during  normal 
working  hours  at  the  300  7th  Street  SW., 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 

::;\  C">avanaugh.  Rural  Development 
Specialist,  Specialty  Lenders  Division, 
Rural  Business-Cooperative  Service, 
U.S.  Department  of  Agriculture,  STOP 
3225,  1400  Independence  Ave.  SW.. 
Washington,  DC  20250-3225, 
Telephone  (202)  690-2516.  The  TDD 
number  is  (800)  877-8339  or  (202)  708- 
9300, 
SUPPLEMENTARv  inpOPMATiCN 

Cldsvit'ii  ritmn 

This  rule  has  been  determined  to  be 
non-significant  under  Executive  Order 
12866. 

Pi  ni^rrimv  AHt't  lf(i 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
impacted  by  this  action  is  10.769,  Rural 
Development  Grants. 

Paperwork  Redurtinn  Act 

Then  uu  ;■..  a  ^,,;ung  and 
recordkeeping  requirements  associated 
with  this  interim  final  rule. 

Intergovernmental  Review 

The  RBEG  Piugiaiu  i:^  .vabject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  RBS  will  conduct 


intergovernmental  consultation  in  the 
manner  delineated  in  RD  Instruction 
1940-J.  "Intergovernmental  Review  of 
Rural  Development  Programs  and 
Activities."  and  in  the  notice  related  to 
7  CFR  part  3015.  subpart  V  (48  FR 
2qi17    Tddp  ?4    IQRTl 

Regulator)  Fli\ibilit\    \i:t 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-602),  the 
undersigned  has  determined  and 
certified  by  signature  of  this  document 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  New- 
provisions  included  in  this  rule  will  not 
impact  a  substantial  number  of  small 
entities  to  a  greater  extent  than  large 
entities.  Therefore,  a  regulator*' 
flexibility  analysis  was  not  performed. 

(   l\  ll   Instil  (    Ktid!  V.) 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12988, 
Civil  Justice  Reform.  In  accordance  with 
this  rule:  (1)  All  State  and  local  laws 
and  regulations  that  are  in  conflict  with 
this  rule  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  to  this 
rule,  and  (3)  administrative  proceedings 
in  accordance  with  the  regulations  of 
the  Agency  at  7  CFR  part  1 1  must  be 
exhausted  before  bringing  suit  in  court 
challenging  action  taken  under  this  rule 
unless  those  regulations  specifically 
allow  bringing  suit  at  an  earlier  time. 


Envin 


act  Statement 


This  ducumom  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
subpart  G.  "Environmental  Program." 
RBS  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969.  42 
U.S.C.  4321  et  seq.  an  Environmental 
Impact  Statement  is  not  required. 

[  rifiintiiii  M.Muiates  Reform  Act 

1  itlc  11  ul  me  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
RBS  must  prepare  a  written  statement, 
including  a  cost-benefit  analysis,  for 
proposed  and  final  rules  with  "Federal 
mandates"  that  mav  result  in 
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expenditures  to  Stale,  luual  ur  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  1  year.  When  such  a  statement 
is  needed  for  a  rule,  section  205  of 
UMRA  generally  requires  RBS  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  more  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  UMRA. 

Executive  Order  13132,  Federalism 

It  has  been  determined  under 
Executive  Order  13132,  Federalism,  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  provisions  contained  in  this  rule 
will  not  have  a  substantial  direct  effect 
on  States  or  their  political  subdivisions 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Background 

This  regulatory  package  is  an 
initiative  mandated  from  Congress  to 
revise  the  definition  of  rural  area  and 
add  nonprofit  entities  and  other  tax- 
exempt  organizations  as  eligible  small 
and  emerging  private  business 
enterprises  when  certain  conditions 
exist.  Section  6020  of  the  Farm  Security 
and  Rural  Investment  Act  of  2002, 
Public.  Law.  107—424,  amended  section 
343(a)  of  the  Consolidated  Farm  and 
Rural  Development  (ConAct)  to  change 
the  definition  of  rural  area  for  several 
programs  authorized  under  that  Act, 
including  the  RBEG  Program.  Section 
343(a)(13)  of  the  ConAct  provides,  in 
part,  as  follows: 

(13)  Rural  and  Rural  Area — 

(A)  In  General. — Except  as  otherwise 
provided  in  this  paragraph,  the  terms 
rural'  and  rural  area'  mean  any  area 
other  than — 

(i)  A  city  or  town  that  has  a 
population  of  greater  than  50,000 
inhabitants;  and 

(ii)  The  urbanized  area  contiguous 
and  adjacent  to  such  as  city  or  town. 

The  revised  definition  in  Section 
343(a)  of  the  ConAct  supersedes  the 
current  definition  for  rural  area  used  for 
the  RBEG  Program.  The  current 
definition  includes  "all  territory  of  a 
State  that  is  not  within  the  outer 
boundary  of  any  city  having  a 
population  of  50.000  or  more  and  its 
immediately  adjacent  urbanized  and 


urbanizing  areas  witli  a  population 
density  of  more  than  100  persons  per 
square  mile,  as  determined  by  the 
Secretary  of  Agriculture  according  to  the 
latest  decennial  census  of  the  United 
States."  The  new  definition  in  Section 
343(a)(13)  expands  eligibility  to  include 
urbanizing  areas:  adds  "town"  to  an 
area  which  can  have  a  population  of 
50,000  or  more:  and  deletes  the 
requirement  that  the  urbanized  area  be 
"immediately"  adjacent  to  the  city, 
requiring  only  that  it  be  "contiguous 
and  adjacent"  to  the  city  or  town.  Cities 
or  towns  with  populations  greater  than 
50,000  inhabitants  and  the  urbanized 
area,  which  is  contiguous  and  adjacent 
to  such  cities  and  towns,  are  ineligible 
for  the  RBEG  Program.  This  revision  is 
intended  to  help  the  Agency  simplify' 
the  rural  area  eligibility  determination 
process  and  provide  a  consistent 
definition  of  rural  area  for  programs 
administered  by  RBS  under  the  Rural 
Community  Advancement  Program. 

Congress  also  added  nonprofit  entities 
and  other  tax-exempt  organizations  as 
eligible  small  and  emerging  private 
business  enterprises  under  certain 
circumstanc:ns.  The  end  result  of  a 
project  funded  under  the  RBEG  Program 
must  finance  or  develop  a  small  and 
emerging  private  business  enterprise.  A 
small  and  emerging  private  business 
enterprise  is  defined  as  a  business  that 
has  no  more  than  50  new  employees 
and  has  less  than  SI  million  in  gross 
revenues.  Under  the  new  legislation,  if 
the  small  and  emerging  private  business 
enterprise  is  a  nonprofit  entity  or  other 
tax-exempt  organization  located  in  a 
city,  town  or  unincorporated  area  with 
a  population  of  5.000  or  less  and  has  a 
principal  office  on  land  of  an  existing  or 
former  Native  American  reservation,  it 
is  exempt  from  meeting  the  small  and 
emerging  private  business  enterprise 
definition  previously  discussed.  In 
addition,  it  is  intended  for  these  types 
of  business  enterprises  to  receive 
additional  priority  points  for  funding. 


DisCUSMiiii  III   Intel  ill!  t 


Kul 


It  is  the  policy  of  this  Department  that 
rules  relating  to  public  property,  loans, 
grants,  benefits  or  contracts  shall  be 
published  for  comment  notwithstanding 
the  exemption  of  5  U.S.C.  553  with 
respect  to  such  rules.  However,  it  would 
be  contrary  to  the  public  interest  to  wait 
for  public  comment  before 
implementing  the  mandated  Act. 
Comments  will  be  accepted  for  60  days 
after  publication  of  this  interim  final 
rule  and  will  be  considered  m  the 
development  of  the  final  rule. 


List  of  Sulii.-i  Is  m  -  (  f  K  Cut  I'MJ 

Business  and  iiulustry,  Lirant 
programs — Housing  and  community 
development.  Industrial  park,  Rural 
areas. 

Therefore,  chapter  XVIII.  title  7.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  1942-~-ASSOCIATIONS 

i.  i'he  duthunty  cilaliuii  lor  part  1942 
is'revised  to  read  as  follows: 

Authority:  5  U.S.C.  .301.  7  U.S.C.  19.32.  7 
It.S.C.  1989.  and  16  U.S.C.  1005. 

Subpart  G     Rural  Business  Enterprise 
Grants  and  Television  Demonstration 
Grants 

2.  Amend  §  1942.304  to  revise  the 
definition  of  "rural  and  rural  area"  and 
remove  the  definitions  of  "urbanized 
area"  and  "urbanizing  area"  to  read  as 
follows: 

§1942.304     Definitions. 

A  *  *  *  A 

Rural  and  Rural  Area.  Any  area  other 
than  a  city  or  town  that  has  a  population 
of  greater  than  50.000  inhabitants  and 
the  urbanized  area  contiguous  and 
adjacent  to  such  a  city  or  town 
according  to  the  latest  decennial  census 
of  the  United  States. 


3.  Amend  §  1942.305  as  follows:  a. 
Revise  paragraph  (a); 

b.  Add  a  new  paragraph  (b)(3)(iv)(G). 
The  revision  and  addition  read  as 
follows: 

§  '942  30b      Eligibility  ana  priority 

(aj  Eligibility.  (1)  RBE  grants  may  be 
made  to  public  bodies  and  private 
nonprofit  corporations  serving  rural 
areas.  Public  bodies  include  States, 
counties,  cities,  townships,  and 
incorpgrated  town  and  villages, 
boroughs,  authorities,  districts,  and 
Indian  tribes  on  Federal  and  State 
reservations  and  other  Federally 
recognized  Indian  Tribal  groups  in  rural 
areas. 

(2)  The  end  result  of  the  project  must 
finance  or  develop  a  small  and  emerging 
private  business  enterprise.  The  small 
business  receiving  assistance  must  meet 
the  definition  contained  in  §  1942.304. 
However,  if  the  small  and  emerging 
private  business  enterprise  is  an  eligible 
nonprofit  entity  or  other  tax-exempt 
organization  located  in  a  city,  town  or 
unincorporated  area  with  a  population 
of  5.000  or  iess  and  has  a  principal 
office  on  land  of  an  existing  or  former 
Native  American  reservation,  the  small 
and  emerging  private  business 
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enterprise  is  exempt  from  meeting  the 
definition  contained  in  §  1942.304. 

(3)  Regional  Commission  Grant 
applicants  must  meet  eligibility 
requirements  of  the  Regional 
Commission  and  also  of  the  Agency,  in 
accordance  with  paragraph  (a)(1)  of  this 
section,  for  the  Agency  to  administer  the 
Regional  Commission  Grant  under  this 
subpart. 

(4)  Television  demonstration  grants 
may  be  made  to  statewide,  private, 
nonprofit,  public  television  systems 
whose  coverage  is  predominantly  rural. 
An  eligible  applicant  must  be  organized 
as  a  private,  nonprofit,  public  television 
system,  licensed  by  the  Federal 
Communications  Commission,  and 
operated  statewide  and  within  a 
coverage  area  that  is  predominantly 
rural. 

(b)  *   *   * 

(3)  *   *   * 

(iv)  *   *   * 

(G)  The  project  will  assist  a  small  and 
emerging  private  business  enterprise  as 
described  in  §  1942.305  (a)(2)  of  this 
subpart — 10  points. 
***** 

Dated:  December  13.  2002. 
Thomas  C.  Dorr. 

Under  Secretary. 

|FR  Dnr.  02-32050  Filed  12-19-02;  8:4.S  am] 

BILLING  CODE  3410-XV-U 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Paris  506.  559.  562.  and  563 

[No   2002-64) 
RIN  1550-AB55 

Savings  Associations — Transactions 
with  Affiliates 

agency:  Office  of  Thrift  Supervision. 

Treasury. 

ACTION:  Interim  final  rule  with  request 

for  comment. 

summary:  The  Office  of  Thrift 
Supervision  (OTS)  is  revising  its 
regulations  on  transactions  with 
affiliates.  This  interim  final  rule 
conforms  OTS  regulations  to  the  Board 
of  Governors  of  the  Federal  Reserve 
System  (FRB)  final  rule  implementing 
sections  23A  and  23B  of  the  Federal 
Reserve  Act  (FRA).  The  FRB  rule 
(Regulation  W)  combines  statutory 
restrictions  on  transactions  with 
affiliates  with  new  emd  existing 
interpretations  and  exemptions. 

DATES:  This  interim  final  rule  is 
effective  April  1.  2003.  Comments  must 


be  received  on  or  before  February  18, 

2on'i 

ADDRESSES;  .Mail:  Send  comments  to 
Regulation  Comments,  Chief  Counsel's 
Office.  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552.  Attention:  No.  2002-64. 
Commenters  should  be  aware  that  there 
have  been  unpredictable  and  lengthy 
delays  in  postal  deliveries  to  the 
Washington,  DC  area  in  recent  weeks 
and  may  prefer  to  make  their  comments 
via  facsimile,  e-mail,  or  hand  delivery. 

Delivery:  Hand  deliver  comments  to 
the  Guards  Desk,  East  Lobby  Entrance. 
1700  G  Street.  NW..  from  9  a.m.  to  4 
p.m.  on  business  days.  Attention: 
Regulation  Comments,  Chief  Counsel's 
Office,  No.  2002-64. 

Facsimiles:  Send  facsimile 
transmissions  to  FAX  Number  (202) 
906-6518,  Attention;  No.  2002-64. 

E-Mail:  Send  e-mails  to 
regs.comments@ots.treas.gov.  Attention: 
No.  2002-64,  and  include  your  name 
and  telephone  number. 

Availability  of  comments:  OTS  will 
post  comments  and  the  related  index  on 
the  OTS  Internet  Site  at 
w^x'w.ots.treas.gov.  In  addition,  you  may 
inspect  comments  at  the  Public  Reading 
Room,  1700  G  Street,  NW.,  by 
appointment.  To  make  an  appointment 
for  access,  call  (202)  906-5922,  send  an 
e-mail  to  public.info@ots.treas.gov.  or 
send  a  facsimile  transmission  to  (202) 
906-7755.  (Please  identif\'  the  materials 
you  would  like  to  inspect  to  assist  us  in 
serving  you.)  We  schedule 
appointments  on  business  days  between 
10  a.m.  and  4  p.m.  In  most  cases, 
appointments  will  be  available  the 
business  day  after  the  date  we  receive  a 
request. 
FOR  FURTHER  INFORMATION  CONTACT: 

(202)  906-6639,  Regulations  and 
Legislation  Division,  Chief  Counsel's 
Office,  or  Donna  Deale,  Manager,  (202) 
906-7488,  Supervision  Policy,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW.. 
Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION' 

I.  Background 

Section  llla)(l)  of  the  Home  Owners' 
Loan  Act  (HOLA)  (12  U.S.C.  1468(a)(1)) 
applies  sections  23A  and  23B  of  the 
FRA  (12  U.S.C.  371c  and  371c-l)  to 
every  savings  association  "in  the  same 
manner  and  to  the  same  extent"  as  if  the 
savings  association  were  a  member  bank 
of  the  Federal  Reserve  System. 

Section  23A  of  the  FRA  imposes  three 
major  limitations  on  a  member  bank's 
(and  its  subsidiaries')  transactions  with 
affiliates.  First,  section  23A  limits  the 
amount  of  "covered  transactions"  with 


any  single  affiliate  to  no  more  than  10 
percent  of  the  member  banks  capital 
stock  and  surplus.  Covered  transactions 
with  all  affiliates  are  limited  to  no  more 
than  20  percent  of  the  member  bank's 
capital  stock  and  surplus.  A  covered 
transaction  includes  a  loan  or  extension 
of  credit  to  an  affiliate,  a  purchase  of  or 
investment  in  securities  issued  by  an 
affiliate,  a  purchase  of  assets  from  an 
affiliate,  the  acceptance  of  securities 
issued  by  an  affiliate  as  collateral 
security  for  a  loan  or  extension  of  credit 
to  any  person  or  company,  and  the 
issuance  of  a  guarantee,  acceptance,  or 
letter  of  credit  on  behalf  of  an  affiliate. 

Second,  section  23A  requires  that  all 
covered  transactions  between  a  member 
bank  and  its  affiliates  be  on  terms  and 
conditions  that  are  consistent  with  safe 
and  sound  banking  practices  and 
prohibits  a  member  bank  from 
purchasing  low-quality  assets  from  an 
affiliate.  Finally,  section  23 A  requires 
that  a  member  bank's  extensions  of 
credit  to  affiliates  and  guarantees  on 
behalf  of  affiliates  be  appropriately 
secured  by  a  statutorily  defined  amount 
of  collateral. 

Section  23B  of  the  FRA  protects 
member  banks  by  requiring  that 
transactions  between  the  bank  and  its 
affiliates  occur  on  market  terms — on 
terms  and  under  circumstances  that  are 
substantially  the  same,  or  at  least  as 
favorable  to  the  bank,  as  those 
prevailing  at  the  time  for  comparable 
transactions  with  unaffiliated 
companies.  Section  23B  applies  to 
covered  transactions  under  section  23A. 
as  well  as  other  transactions,  such  as  the 
sale  of  securities  or  other  assets  to  an 
affiliate  and  the  payment  of  money  or 
the  furnishing  of  services  to  an  affiliate. 
Section  23B  also  prohibits  certain 
purchases  and  acquisitions  of  securities 
by  a  member  bank  or  its  subsidiar>' 
subject  to  certain  conditions,  and 
prohibits  certain  advertisements  or 
agreements  that  state  or  suggest  that  the 
member  bank  is  responsible  for  the 
obligations  of  its  affiliates. 

In  addition  to  the  section  23 A  and 
23B  restrictions,  section  11(a)(1)  of  the 
HOLA  imposes  two  prohibitions  on 
savings  associations.  First,  a  savings 
association  may  not  make  a  loan  or 
other  extension  of  credit  to  any  affiliate 
unless  that  affiliate  is  engaged  only  in 
activities  that  a  bank  holding  company 
may  conduct.  In  addition,  no  savings 
association  may  purchase  or  invest  in 
securities  issued  by  an  affiliate,  other 
than  with  respect  to  shares  of  a 
subsidiar>'.  Section  11(a)(4)  of  the  HOLA 
authorizes  OTS  to  impose  such 
additional  restrictions  on  any 
transaction  between  a  savings 
ffssociation  and  any  affiliate  as  it 
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determines  to  be  necessary  to  protect 
the  safety  and  soundness  of  the 
association. 

In  1991.  OTS  issued  comprehensive 
rules  implementing  section  11(a)  of  the 
HOLA.'  These  rules,  which  are 
currently  codified  at  12  CFR  563.41  and 
563.42  (2002).  define  and  clarify  the 
application  of  sections  23A  and  23B  to 
savings  associations  and  their 
subsidiaries,  implement  the  two 
prohibitions  imposed  under  section 
11(a)  of  the  HOLA,  and  impose 
additional  restrictions  and  safeguards, 
as  authorized  by  section  11(a)(4)  of  the 
HOLA.  OTS  has  made  only  minor 
amendments  to  these  rules  since  1991. 

The  FRB  has  statutory  authority  to 
issue  regulations  to  administer  and 
carry  out  the  purposes  of  sections  23A 
and'23B  of  the  FRA.-  Until  recently,  the 
FRB  had  promulgated  no 
comprehensive  regulations  on  this 
subject.  In.stead.  the  FRB  relied  on  a 
series  of  regulatory  interpretations  and 
informal  staff  guidance.'  The  FRB 
recently  issued  Regulation  W.  a 
comprehensive  final  rule  implementing 
sections  23A  and  23B  of  the  FRA.^ 
Regulation  W  incorporates  many 
existing  FRB  interpretations,  supersedes 
certain  outdated  interpretations, 
exempts  specific  types  of  transactions, 
and  implements  revisions  to  sections 
23A  and  23B  contained  in  the  Gramm- 
Leach-Bliley  Act  (GLBA).'' 

The  FRB's  final  rule  does  not  by  its 
terms  apply  to  savings  associations. 
However,  because  sections  23A  and  23B 
apply  to  every  savings  association  in  the 
same  manner  and  to  the  same  extent  as 
if  the  savings  association  were  a 
member  bank,  OTS  is  revising  its 
regulations  on  transactions  with 
affiliates  to  reflect  Regulation  W. 
Today's  interim  final  rule  has  three 
goals: 

•  To  incorporate  all  applicable 
provisions  and  exceptions  prescribed  by 
the  FRB  in  Regulation  W; 

•  To  provide  guidance  concerning  the 
relationship  between  the  additional 
prohibitions  under  section  11(a)(1)  of 
the  HOLA  and  Regulation  W;  and 

•  To  set  out  the  additional 
restrictions  OTS  imposes  under  section 
11(a)(4)  of  the  HOLA. 


II.  Geii 
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'5«i  PR  341)05  Duly  25.  1991). 

■"12  U.S.C.  371f.(f).  371(:-l(o) 

'Ttie  FRB  codified  some  of  these  interpretations 
at  12  CFR  250.240  Ihruugh  250.250  (2002). 

«67  FR  76560  (Dec   12.  2002),  to  be  codified  as 
12  CFR  part  223.  In  tJiis  rule.  OTS  cites  to  12  CFK 
part  223  as  it  will  be  codified  in  the  2003  Cxxle  of 
Federal  Regulations,  rather  than  by  citation  to 
publication  of  the  final  rule  in  the  Federal  Rejtister 

»Pub.  L.  No.  106-102.  113  Slat.  133H(199»)| 


OTS  is  replacing  its  existing  rules  on 
transactions  with  affiliates  at  12  CFR 
563.41  and  563.42  (2002)  with  a  new 
interim  final  rule,  which  will  be 
codified  at  12  CFR  563.41.  The  interim 
final  rule  cross  references  the 
substantive  provisions  contained  in 
Regulation  W:  interprets  Regulation  W 
to  the  extent  necessary  to  apply  these 
restrictions  to  savings  associations; 
incorporates  the  prohibitions  in  section 
11(a)(1)  of  the  HOLA:  and  imposes 
various  additional  restrictions  on 
savings  associations  under  section 
11(a)(4)  of  the  HOLA. 

OTS  considered,  but  is  not  adopting, 
an  alternative  presentation.  Specifically. 
OTS  reviewed  whether  its  rule  should 
restate,  with  appropriate  revisions,  all  of 
Regulation  VV.  While  this  alternative 
presentation  would  consolidate  in  one 
place  all  regulations  under  section  11(a) 
of  the  HOLA.  OTS  believes  that  this 
approach  would  be  duplicative. 
Moreover,  this  approach  would  require 
OTS  ta  revise  its  regulations  every  time 
that  the  FRB  amends  Regulation  VV.  The 
approach  in  this  interim  final  rule,  on 
the  other  hand,  will  ensure  that  most 
amendments  to  Regulation  W  are 
automatically  incorporated  in  OTS  rules 
without  further  notice  and  comment 
rulemaking.  OTS  specifically  seeks 
public  comment  on  which  approach  is 
mnrr  suitahlo 
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A.  Scope 


The  interim  final  rule  at  §  563.41(a) 
sets  out  the  scope  of  the  new  rule. 
Specifically,  it  states  that  §563.41 
implements  section  11(a)  of  the  HOLA, 
which  applies  sections  23A  and  23B  of 
the  FRA  to  every  savings  association  in 
the  same  manner  and  to  the  same  extent 
as  if  the  association  were  a  member 
bank;  prohibits  certain  types  of 
transactions  with  affiliates;  and 
authorizes  OTS  to  impose  additional 
restrictions  on  savings  association 
transactions  with  affiliates. 

The  interim  final  rule  implements 
only  section  11(a)  of  the  HOLA.  It  does 
not  contain  every  statutory  or  regulatory 
restriction  on  transactions  between 
savings  associations  and  their  affiliates. 
For  example,  the  rule  does  not  address 
additional  restrictions  on  transactions 
with  affiliates  that  OTS  may  require  as 
prompt  corrective  action  under  section 
38(f)(2)(B)  of  the  Federal  Deposit 
Insurance  Act  (FDIA).  12  U.S.C. 
1831o(fl(2)(B). 


B.  Sections  23 A  and  23B  of  the  FRA/ 
Regulation  W 

The  interim  final  rule  at  §  563.41(b) 
states  that  a  savings'  association  must 
comply  with  sections  23A  and  23B  of 
the  FRA  and  Regulation  VV.  To  clarify 
Regulation  W  for  savings  associations, 
OTS  has  prepared  a  chart  briefly 
explaining  how  specific  sections  of 
Regulation  VV  apply  and  explaining  why 
other  sections  do  not  apply  to  savings 
associations.  These  provisions  are 
described  below. 

1.  Applying  Regulation  W  to  Savings 
Associations 

Regulation  VV  by  its  terms  applies 
only  to  member  banks  and  defines  this 
term  as  "any  national  bank.  State  bank, 
banking  association,  or  trust  company 
that  is  a  member  of  the  Federal  Reserve 
System.  For  purposes  of  this  definition, 
an  operating  subsidiary  of  a  member 
bank  is  treated  as  part  of  the  member 
bank."  12  CFR  223. 3(w).  To  ensure  that 
Regulation  W  applies  to  savings 
associations  and  their  subsidiaries  in 
the  same  manner  and  to  the  same  extent 
as  member  banks,  the  interim  final  rule 
at  §563.41(b)(ll)  states  that  the  term 
"member  bank"  as  used  in  Regulation 
W  includes  a  savings  association. 

Like  the  existing  rule,  the  interim 
final  rule  defines  "savings  association" 
-to  include  federal  and  state-chartered 
savings  associations  and  most  thrift 
subsidiaries.''  Savings  association  also 
includes  any  savings  bank  or 
cooperative  bank  that  is  a  savings 
association  under  section  10(1)  of  the 
HOLA.^  This  provision  reflects  the 
agency's  long-standing  interpretation 
that  a  savings  bank  or  cooperative  bank 
that  elects  to  be  treated  as  a  savings 
association  for  the  purposes  of  section 
10(1)  of  the  HOLA  has  also  made  an 
election  to  be  treated  as  a  savings 
association  for  the  purposes  of  section 
1 1  of  the  HOLA."  Accordingly,  the 
interim  final  rule  continues  to  include 
within  the  definition  of  savings 
association  those  state  banks  and 
cooperative  banks  that  are  subsidiaries 
of  section  10(1)  holding  companies. 


"See  12  CFR  563.41(b)(5)(2002).  which 
incorporates  the  definition  of  savings  association  at 
12  CFR  583  21(2002).  Thrift  subsidiaries  are 
discussed  below. 

'  Section  10(1)  of  the  HOLA  states: 
"Notwithstanding  any  ottier  provision  of  law,  a 
savings  bank  (as  defined  in  |12  U.S.C  1813(g)j)  and 
a  cooperative  t>ank  that  is  an  insured  bank  (as 
defined  in  |12  U  S  C.  1813(H)|)  upon  application 
shall  t>e  deemed  to  t>e  a  savings  association  for  the 
purposes  of  {section  10  of  the  HOLA).  if  the  Director 
luf  OTSj  determines  that  such  liank  is  a  qualified 
thrift  lender  *   •   V  12  U.S.C  1467A(I). 

"  See  section  10(d)  of  the  HOLA  12  U.S.C. 
1467a(d) 
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OTS  has  also  revised  the  reference  to 
"operating  subsidiaries."  Under 
Regulation  VV,  the  definition  of  affiliate 
generally  excludes  any  company  that  is 
a  subsidiary  of  the  member  bank  unless 
the  subsidiary  is:  (1)  A  depository 
institution;  (2)  a  financial  subsidiary;^ 
(3)  a  company  that  is  directly  controlled 
by  one  or  more  affiliates  (other  than 
depositor^'  institution  affiliates)  or  by  a 
shareholder  that  controls  the  member 
bank  or  a  group  of  shareholders  that 
together  control  the  member  bank;  (4)  an 
employee  stock  option  plan,  trust,  or 
other  similar  organization  that  exists  for 
the  benefit  of  the  shareholders,  partners, 
members,  or  employees  of  the  member 
bank;  or  (5)  any  other  company  that  the 
FRB  or  appropriate  banking  agency 
determines  to  be  an  affiliate.  12  CFR 
223.2(b)(l)(i)-(v).  The  FRB  refers  to  all 
non-affiliate  subsidiaries  as  "operating 
subsidiaries."  12  CFR  223.3(aa).  OTS 
believes  that  this  term  is  unnecessary 
and  confusing  given  the  use  of  the  term 
"operating  subsidiary"  in  other  OTS 
regulations.  See  12  CFR  part  559. 
Accordingly,  the  chart  at  §  563.41(b)  of 
the  interim  final  rule  does  not  use  the 
term  "operating  subsidiary."  Instead, 
where  it  is  appropriate  to  refer  to  a 
subsidiary  that  is  not  an  affiliate,  the 
chart  uses  the  phrase  "non-affiliate 
subsidiary." 

2.  Affiliates 

Under  Regulation  W.  the  term 
"affiliate  "  is  defined  to  include  parent 
companies  (any  company  that  controls 
the  member  bank);  companies  under 
common  control  with  the  member  bank; 
companies  under  other  types  of 
common  control;  companies  with 
interlocking  directors  or  trustees; 
companies  that  are  sponsored  and 
advised  on  a  contractual  basis  by  the 
member  bank,  its  subsidiary,  or  an 
affiliate;  investment  companies  for 
which  a  member  bank  or  any  affiliate  is 
an  investment  advisor;  depository 
institution  subsidiaries  of  a  member 
bank;  financial  subsidiaries;  companies 
held  under  merchant  banking  or 
insurance  company  investment 
authority;  partnerships  for  which  the 
member  bank  or  an  affiliate  ser%e.s  as 
general  partner;  subsidiaries  of  affilirttHs: 
and  other  companies  that  thi'  FRB 
deems  to  be  an  affiliate  of  the  member 
bank.  12  CFR  223.2(a).  This  definition 
specifically  excludes  certain  companies, 
including  most  subsidiaries  of  member 
banks.  12  CFR  223.2(b).  The  interim 
final  rule  adopts  the  FRB  definition  of 
affiliate  except  as  described  below. 


a.  Control 

One  of  the  fundamental  concepts 
underlying  the  definition  of  affiliate  is 
the  concept  of  control.  Regulation  W 
states  that  control  by  a  company  or 
shareholder  over  another  company 
means  that; 

•  The  company  or  shareholder, 
directly  or  indirectly,  or  acting  through 
one  or  more  other  persons,  owns, 
controls,  or  has  the  power  to  vote  25 
percent  or  more  of  any  class  of  voting 
securities  or  other  similar  voting  interest 
of  the  other  company. 

•  The  company  or  shareholder 
controls  in  any  mannerjhe  election  of 
a  majority  of  the  directors,  trustees,  or 
general  partners  (or  individuals 
exercising  similar  functions)  of  the  other 
company. 

•  The  Board  determines,  after  notice 
and  opportunity  for  hearing,  that  the 
company  or  shareholder,  directly  or 
indirectly,  exercises  a  controlling 
influence  over  the  management  or 
policies  of  the  other  companv.  12  CFR 
223.3(g)(1). 

Regulation  W  also  includes  specific 
provisions  addressing  ownership  or 
control  of  shares  as  a  fiduciary,  shares 
by  a  subsidiary,  convertible  securities, 
and  nonvoting  equity  securities.  See  12 
CFR  223.3(g)(2)-{5). 

When  OTS  promulgated  its 
transactions  with  affiliates  regulation  in 
1991,  it  exercised  its  authority  under 
section  11(a)(4)  of  the  HOLA  to  expand 
the  definition  of  control.  Specifically, 
existing  §  563.41(b)(3)  states  that  a 
company  or  shareholder  has  control 
over  another  company  if  the  company  or 
shareholder,  directly  or  indirectly,  or 
acting  through  one  or  more  other 
persons  owns,  controls,  ar  has  the 
power  to  vote  25  percent  or  more  of  any 
class  of  voting  securities  of  the  other 
company  or  if  the  company  or 
shareholder  would  be  deemed  to  control 
another  company  under  12  CFR  574.4(a) 
or  presumed  to  control  the  company 
under  12  CFR  574.4(b).  As  a  related 
matter,  OTS  also  applied  its  own 
concept  of  control  to  define  a  subsidiary' 
of  a  savings  association.  Specifically, 
existing  §  563.41(b)(4)  defines 
subsidiary  of  a  savings  association  as  a 
company  that  is  controlled  by  a  savings 
association  within  the  meaning  of  part 
574. 

This  interim  final  rule  at 
§  563.41(b)(6)  continues  to  use  the 
existing  OTS  definition  of  control. '° 


''Financial  subsidiaries  are  discussed  in  this 
preamble  at  section  III.B.2.b. 


'"OTS  made  one  minor  revision  to  its  existing 
definition  of  control.  Under  OTS's  current 
transactions  with  affiliates  rules,  no  company  is 
deemed  to  own  or  control  a  company  by  virtue  of 
its  ownership  or  control  of  shares  in  a  fiduciary 
capacity,  except  under  certain  circumstances.  OTS 


OTS-regulated  savings  associations  are 
accustomed  to  applying  part  574  control 
concepts  to  transactions  with  affiliates 
and  in  numerous  other  contexts.  See 
definitions  of  control  used  in  12  CFR 
part  559  (subordinate  organizations]  and 
12  CFR  part  563b  (the  mutual-to-stock 
conversions  rule).  While  this  definition 
is  more  expansive  than  the  FRB's 
definition  of  control,  its  use  is 
consistent  with  section  11(a)(4)  of  the 
HOLA.  which  permits  OTS  to  impose 
additional  restrictions  on  savings 
associations'  transactions  with  affiliates. 
OTS  specifically  requests  comment  on 
whether  these  control  rules  continue  to 
be  appropriate  or  whether  it  should 
conform  these  rules  more  closely  to 
Regulation  W. 

b.  Financial  Subsidiaries 

Regulation  W  defines  affiliate  to 
include  a  financial  subsidiary  of  a 
member  bank.  12  CFR  223.2(a)(8),  A 
financial  subsidiary'  is  defined  as  any 
subsidiary  of  a  member  bank  that 
"engages,  directly  or  indirectly,  in  any 
activity  that  national  banks  are  not 
permitted  to  engage  in  directly  or  that 
is  conducted  on  terms  and  conditions 
that  differ  from  those  that  govern  the 
conduct  of  such  activity  by  national 
banks."  The  definition  excludes  a 
subsidiary  that  "a  national  bank  is 
specifically  authorized  to  own  or 
control  by  the  express  terms  of  a  Federal 
statute  *   *  *."" 

Approximately  100  thrifts  have 
investments  in  subsidiaries  called 
service  corporations  that  engage  in 
activities  in  which  a  national  bank  may 
not  engage  directly.  Regulation  W  did 
not  address  whether  these  thrift 
subsidiaries  would  be  considered  to  be 
financial  subsidiaries.  For  the  reasons 
stated  below,  OTS  concludes  that 
savings  association  subsidiaries  are  not 
financial  subsidiaries  under  the 
definition  in  Regulation  W. 

OTS  believes  that  service  corporations 
would  fall  within  the  exception  to  the 
definition  of  financial  subsidiary.  As 
noted  above.  Regulation  W  states  that  a 
financial  subsidiary-  does  not  include  a 
subsidiary  that  a  national  bank  is 
specifically  authorized  by  the  express 
terms  of  a  Federal  statute  to  own  or 
control.  This  exception  is  based  on  the 
definition  of  a  financial  subsidiary  of  a 
national  bank  at  12  U.S.C.  24a.  which 
also  expressly  provides  that  bank 
service  companies  are  not  financial 


has  updated  this  provision  to  more  closely  reflect 
the  related  FRB  provision  at  12  CFR  223.3(g)(2). 
'M2CFR223.3(p). 
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subsidiaries  under  the  exception.'^  To 
apply  this  exception  to  savings 
associations  "in  the  same  manner  and  to 
the  same  extent"  as  member  banks.  OTS 
believes  that  it  is  appropriate  to  exclude 
any  subsidiary  that  a  savings  association 
is  specifically  authorized  by  Federal 
statute  to  own  or  control.  Since  federal 
savings  associations  are  specifically 
authorized  to  invest  in  and  control 
service  corporations  under  section 
5(c)(4)(B)  of  the  HOLA,  service 
corporations  would  be  excluded. 

OTS  also  believes  that  the  statutory 
scheme  underlying  C.LBA  strongly 
indicates  that  Congress  did  not 
contemplate  that  a  savings  association 
would  own  or  control  a  financial 
subsidiary  as  that  term  is  defined  in 
section  23A  of  the  FRA.  Section  121  of 
C.LBA  added  the  new  provisions 
addressing  financial  subsidiaries.  In 
addition  to  the  changes  to  section 
23A(e)  of  the  FRA,  section  121  added 
extensive  provisions  governing  financial 
subsidiaries  of  national  banks  ' '  and 
parallel  provisions  addressing  financial 
subsidiaries  of  insured  state  banks. '■• 
However,  no  CLBA  provision  explicitly 
referred  to  a  financial  subsidiary  of  a 
.savings  association  and  no  legislative 
history  hinted  that  the  GLBAs  new 
financial  subsidiary  provisions  would 
have  anv  impact  on  thrift  subsidiaries. 
Moreover,  while  section  121  included 
numerous  statutory  revisions 
reconciling  the  new  financial  subsidiary 
provisions  with  existing  sections  of  the 
FDIA,  the  FRA.  the  Bank  Holding 
Company  Act.  and  the  Revised  Statutes. 
GLBA  included  no  similar  conforming 
revisions  to  the  HOLA  or  the  Savings 
and  Loan  Holding  Company  Act. 
GLBA's  failure  to  reconcile  conflicting 
provisions  in  these  two  acts  strongly 
suggests  that  Congress  did  not  intend  to 
include  thrift  subsidiaries  as  financial 
subsidiaries. '"> 


'•^  U.S.C.  24a(g)(3)(B)  statRS  that  subsidiaries  thai 
J  national  bank  may  control  under  the  Bank  .Service 
CJompany  Act  are  excluded  as  finance  subsidianes. 

I 'Section  121(a)  of  CLBA  added  12  H.S.C.  24a, 
which  specifically  authorizes  national  banks  to 
conduct  activities  through  financial  subsidiaries: 
regulates  the  activities  thai  may  be  conducle<i  by 
those  financial  subsidiaries',  and  imposes  various 
restrictions  on  national  banks  thai  control  flnancial 
subsidiaries. 

'^Section  121(d)  of  (iLBA  added  se<:tion  46  to  the 
FDIA  to  permit  an  insured  stale  bank  to  control  an 
interest  in  a  subsidiary  that  engages  in  activities 
that  would  be  permissible  for  a  national  bank  to 
conduct  through  a  Hnancial  subsidiary.  Section  46 
includes  safety  and  soundness  firewalls  that 
generally  require  insured  stale  banks  to  comply 
with  the  same  conditions  and  restrictions  that  apply 
to  a  national  bank  under  12  li.S.C.  24a,  including 
restrictions  on  transactions  with  financial 
subsidiaries. 

'■■For  example.  I'll.BA  made  no  conforming 
revisions  to  sef:tion  1 1  (a)(1)(B)  of  the  HOLA.  which 
prohibits  thrifts  from  purchasing  or  investing  in 


The  text  of  section  23A(e)  of  FRA 
provides  further  evidence  that  Congress 
did  not  intend  to  include  thrift 
subsidiaries  as  financial  subsidiaries. 
Section  23A(e)(l)  defined  financial 
subsidiary  as  any  company  that  is  "a 
subsidiary  of  a  bank  that  would  be  a 
financial  subsidiary  of  a  national  bank 
under  [12  U.S.C.  24al."  Congress  could 
have  used  the  phrase  "a  subsidiary  of  an 
insured  depository  institution  that 
would  be  a  financial  subsidiary  of  a 
national  bank.""'  The  use  of  the  phrase 
"subsidiary  of  a  bank  that  would  be  a 
financial  subsidiary  of  a  national  bank." 
however,  suggests  that  Congress 
intended  a  limited  application  of  this 
definition  only  to  subsidiaries  of 
national  and  state  banks. 

OTS  notes  that  a  contrary 
interpretation  would  also  fail  to 
recognize  that  Congress  specifically  and 
comprehensively  addressed  the 
regulation  of  savings  associations  and 
their  subsidiaries  in  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA).'^  In 
FIRREA.  Congress  was  aware  that 
certain  subsidiaries  could  engage  in 
activities  that  were  impermissible  for  a 
parent  savings  association  under  section 
5(c)(4)(B)  of  HOLA.  and  that  these 
activities  were  broader  than  the 
activities  allowed  for  national  banks  and 
their  subsidiaries.  As  a  part  of  that 
legislation.  Congress  enacted  various 
provisions  specifically  designed  to 
address  transactions  by  savings 
associations  with  their  subsidiaries. 
Many  of  these  restrictions  serve  similar 
purposes  as  the  restrictions  on 
transactions  with  financial  subsidiaries 
addressed  bv  section  23A(e)  of  the 
FRA.'" 


securities  issued  by  an  afflliate.  other  than  with 
respect  to  shares  of  a  subsidiary.  Section  23A(e|(2) 
of  the  FRA  sp«H:ifically  states  thai  a  financial 
subsidiary  'shall  be  deemed  to  be  an  affiliate  of  the 
l)ank  "  and  "shall  not  be  deemed  to  be  a  subsidiary 
of  the  bank."  If  a  service  corporation  were  a 
Tinancial  subsidiary  and,  thus,  an  afFdiate  and  not 
a  subsidiary,  section  11  and  section  23A(e)(2) — 
when  read  together — would  prohibit  a  savings 
asso<:ialion  from  investing  in  the  service 
corporation's  securities.  This  would  nullify  a 
federal  .savings  association's  express  authority  to 
invest  in  service  corporations  under  section 
5(c)(4)(B)  of  the  HOLA.  Similar  issues  could  be 
raised  regarding  section  11(a)(1)(A)  of  the  HOLA. 
which  prohibits  thrifts  from  making  any  loan  or 
extension  of  credit  to  an  affiliate  engaged  in 
activities  that  are  not  permitted  to  bank  holding 
companies. 

'"Comparp  12  U.S.C.  24a(g)93)  (the  term 
"financial  subsidiary  means  any  company  that  is 
controlled  by  one  or  more  insured  depository 
institutions  *   *   *"). 

"Pub.  L.  No.  101-73,  103  Stat.  183  (1989). 

'"For  example,  section  23A  of  the  FRA  restricts 
covered  transactions  with  Hnancial  subsidiaries, 
including  limits  on  loans,  extensions  of  credit,  and 
purchases  of,  or  investments  in.  securities  issued  by 
affiliates.  See  12  U.S.C.  371c(b)(7)(A)  and  (B), 


Finally.  OTS  believes  that  its 
interpretation  is  consistent  with  the 
purposes  of  sections  23A  and  23B  of  the 
FRA.  These  two  provisions  were 
designed  to  limit  the  risks  to  an 
institution  (and  the  Federal  deposit 
insurance  funds)  from  transactions 
between  the  institution  and  its  affiliates, 
and  to  limit  the  ability  of  an  institution 
to  transfer  to  its  affiliates  the  subsidy 
arising  from  the  institution's  access  to 
the  Federal  safety  net.'**  OTS  has 
addressed  these  risks  through  its 
comprehensive  regulation  of  the 
relationship  between  savings 
associations  and  their  subsidiaries. 
Under  this  regulatory  scheme.  OTS  has 
not  experienced  significant  problems 
that  would  warrant  the  application  of 
sections  23A  and  23B  to  these 
subordinate  organizations.  In  light  of 
this  successful  record,  there  is  no 
demonstrable  need  to  apply  affiliate 
restrictions  to  thrift  subsidiaries  by 
classifying  them  as  financial 
subsidiaries. 

Accordingly,  the  interim  final  rule  at 
§  563.41(b)  states  that  the  Regulation  W 
references  to  financial  subsidiaries  do 
not  apply  to  savings  associations  and 
their  subsidiaries.  These  references 
include  12  CFR  223.2(a)(8)  and  (b)(l)(ii) 
(affiliate  includes  a  financial 
subsidiary);  12  CFR  223. 3(p)  (definition 
of  financial  subsidiary);  and  12  CFR 
223.32  (rules  that  apply  to  a  financial 
subsidiary  of  a  member  bank). 

c.  Companies  That  Are  Both 
Subsidiaries  and  Affiliates 

Under  Regulation  W,  subsidiaries  of  a 
member  bank  are  generally  not  affiliates 
unless  the  subsidiary  is:  (1)  A 
depository  institution;  (2)  a  financial 
subsidiary;  (3)  directly  controlled  by 
one  or  more  affiliates  (other  than 
depository  institution  affiliates)  of  the 
member  bank,  by  a  shareholder  that 
controls  the  member  bank,  or  by  a  group 
of  shareholders  that  together  control  the 
member  bank;  (4)  an  employee  stock 
option  plan  (ESOP).  trust,  or  similar 
organization  that  exists  for  the  benefit  of 
shareholders,  partners,  members,  or 
employees  of  the  member  bank  or  its 
affiliates,  or  (5)  determined  by  the  FRB 


FIRilEA  also  established  prudential  limits  on  these 
transactions.  Section  5(l)(5)  of  the  HOLA  requires 
Federal  and  slate  chartered  savings  a.ssociations  to 
deduct  from  capital  all  investments  and  extensions 
of  credit  to  any  subsidiary  engaged  in  activities  tahl 
are  not  permissible  for  national  banks.  Other 
depository  institutions  are  not  subject  to  as 
extensive  restrictions  on  their  investments  in 
subsidiaries  that  engage  in  activities  that  re 
impermissible  to  a  national  bank.  By  contrast, 
national  banks  must  deduct  equity  and  retained 
earnings  in  financial  subsidiaries,  but  not  debt 
investments.  12  U.S.C.  24a(c). 
'"66  FR  24186  (May  11.  2000). 
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or  appri.fin.ttf  federal  banking  agency  to 
be  an  affilidte.-" 

Except  for  references  to  financial 
subsidiaries,  the  OTS  interim  final  rule 
follows  Regulation  W.  This  will  nu)dif\' 
OTS's  current  treatment  of  thrift 
subsidiaries.  In  one  respect,  the  interim 
final  rule  will  add  to  the  definition  of 
affiliate  a  subsidiary  that  is  an  ESOP, 
trust,  or  similar  organization  that  exists 
for  the  benefit  of  shareholders,  partners, 
members,  or  employees  of  the  member 
bank  or  its  affiliates. 

In  another  respect,  the  interim  rule 
will  delete  from  the  OTS  definition  of 
affiliate  "any  company  that  would  be  an 
affiliate  under  [12  CFR  563.41(b)(1) 
(2002)1  but  for  the  fact  that  it  is  a 
subsidiary  of  a  savings  association. "^^ 
By  contrast,  the  corollary  provision  of 
Regulation  W  only  includes  as  affiliates 
those  companies  that  are  directly 
controlled  by  one  or  more  affiliates  or 
by  shareholders  that  control  the 
institutions.  The  application  of  these 
two  provisions  leads  to  slightly  different 
results.  For  example,  a  subsidiary  that  is 
sponsored  and  advised  on  a  contractual 
basis  by  an  affiliate  of  the  savings 
association  is  both  a  subsidiary  and  an 
affiliate.  Under  the  current  OTS  rule, 
the  entity  would  appear  to  be  an 
affiliate.  Under  Regulation  W.  the  entity 
would  be  a  subsidiary,  but  not  an 
affiliate.  While  OTS  may  impose  greater 
restrictions  on  transactions  by  savings 
associations,  OTS  believes  that  its 
current  rule  is  overly  broad,  particularly 
in  light  of  the  authority  discussed  below 
which  permits  OTS  (or  the  FRB)  to 
deem  any  company  (including  a 
subsidiary)  to  be  an  affiliate  on  a  case- 
by-case  basis. 

d.  Companies  Deemed  To  Be  Affiliates 

Section  223.2(a)(12)  states  that 
"affiliate"  includes  cmy  company  that 
the  FRB  or  the  appropriate  federal 
banking  agency  determines  by 
regulation  or  order  to  have  a 
relationship  with  the  member  bank  or 
any  subsidiary  or  affiliate  of  the  bank 
such  that  covered  transactions  by  the 
bank  with  that  company  may  be  affected 
by  the  relationship  to  the  detriment  of 
tlie  bank  or  its  subsidiary.'^  OTS's 


2''12CFR223.2(b)(l)-(v). 

2'  See  12  CFR  563.41(b)(2)(i)(2002). 

*^  The  FRB  may  make  other  determinations  under 
Regulation  W  that  may  affect  institutions  regulated 
by  OTS.  For  example,  a  savings  association  may 
request  the  FRB  to  grant  an  exemption  from  the 
requirements  of  section  23A  or  23B  of  the  FRA  (12 
CFR  223.43  and  223.55).  The  FRB  generally  seeks 
OTS  concurrence  before  it  takes  an  action  that 
impacts  an  OTS-regulaled  institution.  Thus,  the 
interim  final  rule  does  not  require  an  institution  to 
notify  OTS  before  it  makes  a  request  for  exemption. 
To  expedite  these  requests,  however,  OTS-regulaled 
institutions  should  contact  OTS  when  they  file  an 
exemption  request. 


existing  rule  at  §  563.41(b)(l)(v)(A)  is 
nearly  identical  to  Regulation  W. 
However.  e.xisting  §  563.4l(b)(l)(v)(B) 
adds  that  OTS  may  also  deem  a 
company  to  be  an  affiliate  if  it 
determines  that  the  company  presents  a 
risk  to  the  safety  or  soundness  of  the 
savings  association.  The  OTS  rule  lists 
a  number  of  factors  for  OTS 
consideration  including  the  nature  of 
the  activities  conducted  by  the 
company,  the  amount  of  transactions 
with  the  savings  association  or  its 
subsidiaries,  the  financial  condition  of 
the  company  or  its  parent  savings 
association,  and  other  supervisory 
factors. 

The  interim  final  rule  addresses  OTS 
authority  to  make  case-by-case 
determinations  at  §  563.41(b)(3).  OTS 
has  reworded  the  safety  and  soundness 
standard  to  more  accurately  reflect 
section  11(a)(4)  of  the  HOLA  and  has 
deleted  the  list  of  super\'isory  factors  as 
unnecessary.  OTS,  however,  will 
continue  to  consider  these  and  other 
factors  when  it  makes  its  determination 
under  the  safety  and  soundness 
standard. "^^ 

3.  Other  Provisions  of  Regulation  W 

a.  Capital  Stock  and  Surplus 

Regulation  W's  definition  of  the 
phrase  "capital  stock  and  surplus"  uses 
capital  terms  such  as  Tier  1  and  Tier  2 
capital.  By  contrast,  the  existing  OTS 
definition  of  the  phrase  "capital  stock 
and  surplus"  cross-references  the 
definition  of  unimpaired  capital  and 
unimpaired  surplus  under  OTS's  loans- 
to-one-borrower  rule,  which  uses  thrift- 
specific  capital  terms  such  as  core  and 
supplementary  capital.  To  ensure  that 
thrifts  will  be  able  to  apply  this 
definition,  the  interim  rule  continues  to 
use  the  current  OTS  definition.  For 
similar  reasons,  all  citations  to  the  Call 
Report  will  refer  to  the  Thrift  Financial 
Report. 

b.  U.S.  Branches  or  Agencies  of  Foreign 
Banks 

OTS  does  not  regulate  U.S.  branches 
or  agencies  of  foreign  banks. 
Accordingly.  §  563.41(b)  of  the  interim 
final  rule  states  that  12  CFR  223.61, 
which  addresses  these  entities,  does  not 
apply. ^^ 


C.  Additional  Prohibitions  and 
Restrictions  under  Section  21  of  the 
HOLA 

Section  11(a)  of  the  HOLA  imposes 
two  prohibitions  on  savings  associations 
in  addition  to  those  found  in  sections 
23A  and  23B  of  the  FRA,  and  authorizes 
OTS  to  impose  additional  restrictions 
on  a  savings  association's  transactions 
with  affiliates.  Paragraph  (c)  of  the 
interim  final  rule  addresses  these 
additional  provisions. 

1.  Regulation  W  Definitions 

The  interim  final  rule  applies 
Regulation  W  definitions  to  the 
additional  section  1 1  prohibitions  and 
restrictions,  except  as  described  in  the 
chart  at  §  563.41(b)  of  the  interim  rule. 

2.  Loans  and  Extensions  of  Credit 

Section  11(a)(1)(A)  of  the  HOLA  states 
that  "no  loan  or  other  extension  of 
credit  may  be  made  to  any  affiliate 
unless  that  affiliate  is  engaged  only  in 
activities  described  at  section 
10(c)(2)(F)(i)  of  (the  HOLA)."  Section 
10(c)(2)(F)(i)  of  the  HOLA  refers  to 
activities  "which  the  [FRB],  by 
regulation,  has  determined  to  be 
permissible  for  bank  holding  companies 
under  (12  U.S.C.  1843(c)],  unless  the 
Director,  by  regulation,  prohibits  or 
limits  any  such  activities  for  savings 
and  loan  holding  companies."-^  Thus, 
under  section  11(a)(1)(A),  a  savings 
association  may  not  make  a  loan  or 
other  extension  of  credit  to  an  afflliate 
engaged  in  non-bank  holding  company 
activities.  OTS  restates  this  restriction  at 
§  563.41(c)(1)  of  the  interim  final  rule.^e 

For  the  purposes  of  this  prohibition, 
the  current  rule  states  that  a  loan  or 
other  extension  of  credit  includes  a 
purchase  of  assets  from  an  affiliate  that 
is  subject  to  the  affiliate's  agreement  to 
repurchase.  As  a  result,  the  existing  rule 


'^Currently.  OTS  may  also,  on  a  case-by-case 
basis,  elect  to  treat  a  company  that  is  both  an 
affiliate  and  a  subsidiary'  as  a  subsidiary.  See  12 
CFR  563.41(b)(2)(ii)(20d2)  (last  phrase)!  OTS  has 
never  exercised  this  authority  and  not  included  this 
provision  in  the  interim  final  rule. 

^'*OTS  has  made  one  additional  revision  that 
affects  the  application  of  its  current  rule.  Under 
section23A(c)  of  the  FRA,  each  loan,  extension  of 
credit  to,  or  guarantee,  acceptance,  or  letter  of  credit 
issued  on  behalf  of.  an  affiliate  must  be  secured  bv 


collateral  haying  a  market  value  equal  to  a  set 
percentage  of  the  transaction.  A  transaction  that  is 
secured  by  notes,  drafts,  bills  of  exchange,  or 
bankers'  acceptances  that  are  eligible  for  rediscount 
or  purchase  by  a  Federal  Reserve  Bank  must  be 
collateralized  at  100  percent.  12  U.S.C. 
371c(c)(10)(A)(iii).  This  provision  requires  only  that 
the  cited  instruments  must  be  eligible  for  purchase 
or  reinvestment  and  imposes  no  requirement  that 
the  institution  must  be  a  member  bank.  The  current 
CfrS  rule  adds  to  the  statutory  provision  by  stating 
that  collateral  that  is  eligible  for  rediscount  or 
purchase  by  a  Federal  Home  Loan  Bank  may  also 
be  collateralized  at  100  percent.  12  CFR 
563.41(c)(1)(i)(C).  The  additional  language  in  Die 
current  OTS  rule  is  not  necessary  to  ensure  that 
savings  associations  have  parity  with  member 
banks.  Accordingly,  the  interim  rule  does  not 
include  this  current  language  provisions. 

''•These  activities  include  activities  approved  for 
bank  holding  companies  by  regulation  at  12  CFR 
225.28,  or  by  case-by-case  order  of  the  FRB  in 
accordance  with  12  CFR  225,23  and  225.24 

2" The  chart  in  the  interim  rule  at  S  563.41(b)(7) 
also  refers  to  this  prohibition. 
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generally  prohibits  these  agreements 
with  affiliates  that  are  engaged  in  non- 
bank  holding  company  activities.  The 
current  rule,  however,  exempts  certain 
agreements  that  involve  United  States 
Treasury  securities  and  that  meet 
specified  requirements. 

Section  11  of  the  HOLA  does  not 
define  "loan  or  other  extension  of 
credit."  and  does  not  compel  a  legal 
conclusion  that  purchases  of  assets  that 
are  subject  to  an  affiliate's  agreement  to 
repurchase  are.  or  are  not.  prohibited  by 
statute.  When  it  originally  promulgated 
this  provision.  OTS  noted  that  section 
11(a)(1)(A)  focused  on  prohibiting 
transactions  with  non-banking  affiliates 
that  transfer  credit  and  other  risks  to  the 
savings  association.  Because  a  purchase 
of  assets  that  is  subject  to  an  agreement 
to  repurchase  generally  bears  many  of 
the  economic  characteristics  of  a  loan  or 
extension  of  credit  to  such  an  affiliate."" 
OTS  concluded  that  it  was  appropriate 
to  treat  most  of  these  transactions  as 
loans  or  extensions  of  credit  under 
section  11(a)(1)(A).  OTS  requests 
comment  on  whether  it  should  retain 
these  provisions  on  purchases  of  assets 
that  are  subject  to  agreements  to 
repurchase. 

In  addition  to  the  rules  on  purchases 
of  assets  that  are  subject  to  an  agreement 
to  repurchase.  OTS  has  issued  a  number 
of  interpretations  regarding  the  loan 
prohibition.  These  interpretations  are 
contained  in  various  documents 
including  preambles  to  proposed  and 
final  rules,  opinion  letters,  and  other 
guidance.  For  example,  OTS  has 
considered  whether  a  savings 
association  is  barred  from  e.xtending 
credit  to  an  affiliate  that  directly 
engages  only  in  activities  permissible 
for  a  bank  holding  company,  but  owns 
subsidiaries  engaged  in  activities  not 
permissible  for  bank  holding 
companies,  such  as  real  estate 
development.  OTS  determined  that,  in 
the  case  of  affiliates  that  are  not  savings 
associations,  such  activities  are  imputed 
to  each  parent  affiliate  in  a  vertical 
ownership  chain  up  to.  but  not 
including,  a  controlling  holding 
company  in  the  corporate  structure. 


•^^The  Siiviiigs  HSSociHlidii  IrHti.sfers  funds  Id  llit^ 
affiliatH,  expecting  to  !»*  repaid  when  111*  company 
repurrhases  Ihe  assets.  The  pure  hased  assets 
essentiallv  amount  to  collateral,  since  the  savings 
association  is  requirt-d  to  return  Ihe  assets  at  the 
time  of  repunhase.  The  principal  risk,  to  the  savings 
association,  its  depositors  and  the  depot  insurance 
hind  is  creilil  risk — Ihe  possihility  that  the  affiliate 
will  default  <m  its  oliligatinn  to  make  the 
repurchase.  These  types  of  agriMMnenIs  are  generally 
considered  the  fiuictional  e<|uivalenl  of  a  loan  or 
extension  of  credit.  .See  amendments  to  Federal 
Finan(  iai  Institutions  Fxaniinalion  Coune  il  Policy 
.Statement  oit  Repurchase  Agreements  of  Uepositorv 
Institutions  with  Sjturilies  Dealers  and  Others.  63 
FR  h935  (February  11.  1998). 


Activities  are  not,  however,  attributed 
downward  to  subsidiaries  of  an 
affiliate.-"  Where  non-bank  holding 
company  activities  are  attributed  to  an 
affiliate  from  its  subsidiary,  a  savings 
association  is  barred  from  extending 
credit  to  that  affiliate.  While  this 
guidance  reflects  OTSs  existing 
position,  OTS  has  not  incorporated  its 
interpretations  on  the  attribution  of 
activities  in  the  interim  final  rule.  OTS 
specifically  requests  comment  on 
whether  it  should  include  this  guidance 
in  the  final  rule. 

OTS  has  also  considered  whether  a 
third  party  attribution  rule  applies  to 
the  loan  prohibition.  Sections  23A(a)(2) 
and  23B(a)(3)  of  the  FRA  require  a 
member  bank  (and  thus  savings 
associations)  to  treat  any  transaction 
with  any  person  as  a  transaction  with  an 
affiliate  »o  the  extent  that  the  proceeds 
are  used  for  the  benefit  of,  or  transferred 
to,  an  affiliate.  Regulation  W  includes 
this  third  party  attribution  rule  at  12 
CFR  223.16  and  223.52(b).  By  contrast, 
section  11(a)(1)(A)  of  the  HOLA  does 
not  include  a  third  party  attribution 
rule,  and  OTS  has  declined  to  infer  such 
a  rule  for  the  purposes  of  section  11.  As 
a  result,  OTS's  existing  rules 
implementing  section  11(a)(1)(A)  do  not 
prohibit  a  loan  or  extension  of  credit  to 
a  non-affiliate  where  the  proceeds  are 
used  for  the  benefit  of.  or  transferred  to, 
an  affiliate  that  engages  in  non-bank 
holding  company  activities.-'"  The 
interim  final  rule  includes  a  similar 
provision.  Several  OTS  legal  opinions, 
however,  indicate  that  the  agency  may. 
nonetheless,  attribute  such  a  loan  to  an 
affiliate  if  the  loan  is  not  bona  fide  or 
is  not  of  independent  substance,  or 
there  is  evidence  that  the  loan  was  a 
prearranged  step  in  a  series  of 
transactions  designed  to  channel  funds 
to  an  affiliate  to  which  the  institution 
could  not  lend  diiectly.  "'  OTS  requests 
comment  on  whether  it  should  include 
this  additional  guidance  in  the  final 
rule. 

3.  Purchases  or  Investments  in 
Securities  Issued  by  an  Affiliate 

Section  11(a)(1)(B)  provides  that  "no 
savings  association  may  enter  into  any 
transaction  described  in  section 
23A(b)(7)(B)  of  [the  FRA]  with  any 
affiliate  other  than  with  respect  to 
shares  of  a  subsidiary.  '  Section 
23A(b)(7)(B)  of  the  FRA  describes  "a 
purchase  of  or  investment  in  securities 
issued  by  |anj  affiliate." 


Section  563.41(c)(2)  of  the  interim 
final  rule  restates  this  restriction.  "  To 
ensure  that  a  savings  association  may 
make  investments  in  a  bank  or  savings 
association  that  is  a  subordinate 
organization,  the  interim  final  rule  also 
continues  to  state  that  the  term 
subsidiary  includes  a  bank  and  a 
savings  association  for  the  purposes  of 
this  provision.  OTS  has  issued  a  number 
of  legal  opinions  interpreting  this 
prohibition  and  is  considering  including 
these  interpretations  in  the  rule.  OTS 
specifically  requests  comment  on 
whether  it  should  include  these  or  other 
interpretations  of  section  11(a)(1)(B)  of 
the  HOLA  in  the  final  rule.'^ 

4.  Recordkeeping 

Currently  §§  563.41(e)  and  563.42(e) 
require  a  savings  association  to  make 
and  retain  records  that  reflect  in 
reasonable  detail  all  transactions 
between  a  savings  association  (and  its 
subsidiaries)  and  affiliates,  and 
transactions  with  an  unaffiliated  party 
that  are  attributed  to  an  affiliate  under 
the  third  party  attribution  rule.  The 
current  rule  also  includes  minimum 
recordkeeping  requirements  at 
§  563.41(e)(l)(i)  through  (vii).  OTS 
imposed  these  recordkeeping 
requirements  under  its  authority  at 
section  11(a)(4)  of  the  HOLA.  which 
permits  OTS  to  impose  additional 
restrictions  to  protect  the  safety  and 
soundness  of  savings  associations.  The 
interim  final  rule  retains  these 
requirements  at  §  563.41(c)(3). 

5.  Notice 

Under  the  existing  rules.  OTS  may 
require  certain  savings  associations  to 
notify  it  at  least  30  days  before  the 
savings  association  or  its  subsidiary 
conducts  a  transaction  with  an  affiliate. 
These  associations  include  a  savings 
association  that  commenced  de  novo 
operations  within  the  past  two  years,  an 
association  that  was  the  subject  (or 
whose  holding  company  was  the 
subject)  of  an  approved  application  or 
notice  under  the  control  regulations  at 
12  CFR  part  574  within  the  past  two 
years,  an  association  with  a  composite 
CAMELS  rating  of  "4  '  or  "5."  an 
association  that  does  not  meet  all 
regulatory  capital  requirements,  an 
association  that  has  entered  into  a 


"r.b  FR  34405.  at  34{HW. 
■■'Spf  12  CFR  563.41(a)!2)(2002). 
"'{)p.  OT.S  Chief  Counsel  (Dec.  22.  1991)  and  Op. 
OT.S  Chief  Counsel  (March  13.  1992). 


i<  The  chart  in  the  interim  rule  at  $563.4I(I))(B) 
also  refers  to  this  prohibition. 

<'  See  Op.  Acting  Chief  (kjunsel  (Sept.  9.  1993) 
(Purchases  of  mortgage-backed  securities  that  are 
guaranteed  by  Fannie  Mae,  Freddie  Mac.  or  Cinnie 
Mae  from  an  afTiliate  are  not  subject  to  the  set:lion 
11(a)(1)(B)  prohibition)  and  Op.  Acting  Chief 
Counsel  (|une  30,  1993)  (Purchases  of  securities, 
including  mutual  funds,  issued  by  an  afTiliate.  are 
not  prohibiten  if  the  purchase  is  made  on  a  riskless 
principal  or  agency  basis). 


Federal  Register    \^ol.  67.  No.  245 /Friday.  December  20.  2002 /Rules  and  Regulations 


77915 


consent  to  merge  or  a  supervisory 
agreement  or  has  been  the  subject  of  a 
cease  and  desist  order  within  the  past 
two  years,  an  association  that  is  the 
subject  of  a  formal  enforcement 
proceeding,  a  problem  association,  and 
an  association  that  is  in  a  troubled 
condition. 

OTS  restates  these  requirements  with 
minor  revisions  at  paragraph  (c)(4)  of 
the  interim  final  rule.  OTS  has  clarified 
that  "troubled  condition"  is  defined  at 
12  CFR  563.555.  OTS  has  also  deleted 
specific  references  to  problem 
institutions,  institutions  that  have  a 
composite  rating  of  4  or  5  under 
CAMELS,  and  institutions  that  are 
subject  to  a  cease  and  desist  order. 
These  institutions  will  either  fall  within 
the  definition  of  troubled  condition,  or 
nno  nf  thp  nthfr  listed  rategnries 

l\    Solicitation  of  (Comments  Regarding 
Ihf  I  sc  of  Plain  Language 

Section  722  of  the  GLBA  '  *  requires 
federal  banking  agencies  to  use  "plain 
language"  in  all  proposed  and  final 
rules  published  after  January  1,  2000. 
OTS  invites  comments  on  how  to  make 
this  rule  easier  to  understand.  For 
example: 

(1)  Have  we  organized  the  material  to 
suit  your  needs?  If  not.  how  could  the 
material  be  better  organized? 

(2)  Do  we  clearly  state  the 
requirements  in  the  rule?  If  not.  how 
could  the  rule  be  more  clearly  stated? 

(3)  Does  the  rule  contain  technical 
language  or  jargon  that  is  not  clear?  If 
so.  what  language  requires  clarification? 

(4)  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
understand?  If  so.  what  changes  to  the 
format  would  make  the  rule  easier  to 
understand? 

\    Issuance  of  an  Interim  final  rule 

Section  553  of  the  Administrative 
Procedure  Act  (APA)  permits  an  agency 
to  issue  a  rule  without  prior  notice  and 
public  comment  if  the  agency,  for  good 
cause,  finds  that  notice  and  comment  is 
impractical,  unnecessary,  or  contrary  to 
the  public  interest,  and  explains  its 
finding  when  it  publishes  the  final  rule. 
5  U.S.C.  553(b)(B). 

Among  the  purposes  of  this  interim 
final  rule  are  updating  existing  OTS 
rules  to  reflect  FRB's  newly  issued 
Regulation  W.  interpreting  Regulation 
W  to  the  extent  necessary  to  apply  it  to 
savings  associations,  providing 
guidance  concerning  the  relationship 
between  the  prohibitions  imposed  by 
section  1 1  (a)(  1 )  of  the  HOLA  and 
Regulation  W,  and  clearly  setting  out 


12  U.S.C.  4809. 


additional  restrictions  imposed  by  OTS 
under  section  11(a)(4)  of  the  HOLA. 
OTS's  existing  regulations  at  12  CFR 
563.41  and  563.42  contain  provisions 
that  conflict  with  final  Regulation  W 
and  do  not  reflect  updated 
interpretations  contained  in  Regulation 
W.  As  a  result,  the  continued  retention 
of  these  rules  following  the  effective 
date  of  Regulation  W  is  likely  to  cause 
undue  confusion  concerning  applicable 
restrictions  on  transactions  with 
affiliates.  OTS  has  already  received 
numerous  inquiries  on  these  matters. 
Having  an  interim  final  rule  in  place 
will  help  to  minimize  this  confusion 
and  ensure  a  smoother  transition  for 
savings  associations  as  OTS  implements 
Regulation  W.  OTS  therefore  believes 
that  prior  notice  and  public  comment  on 
this  interim  final  rule  is  impractical, 
unnecessary,  and  contrary  to  the  public 
interest 

VI.  Effective  Date  and  Iransitiun  Kuie 

The  FRB  made  Regulation  W  effective 
April  1,  2003.  Accordingly,  transactions 
entered  into  on  or  after  April  1,  2003, 
will  be  immediately  subject  to 
Regulation  W.  Transactions  entered  into 
after  the  date  of  publication  of 
Regulation  W  in  the  Federal  Register, 
but  before  April  1,  2003.  will  become 
subject  to  Regulation  W  on  April  1. 
2003. 

The  FRB  included  a  limited  transition 
rule  for  transactions  consummated  on  or 
before  the  publication  date  of 
Regulation  W.  Under  this  transition 
rule,  if  such  a  transaction  would  become 
subject  to  section  23A  or  23B  (or  the 
treatment  of  the  transaction  would 
change)  solely  as  a  result  of  Regulation 
W,  the  transaction  will  not  become 
subject  to  Regulation  W  until  July  1, 
2003.  A  transaction  is  subject  to  section 
23A  or  23B  solely  as  a  result  of 
Regulation  W,  if  the  transaction  is 
subject  to  section  23A  or  23B  under 
Regulation  W,  but  was  not  subject  to 
section  23A  or  23B  under  the  terms  of 
the  statute  or  any  written  interpretation 
of  the  statute  by  the  FRB  or  its  staff 
dated  before  publication  of  Regulation 
W.  Similarly,  a  transaction's  treatment 
under  section  23A  or  section  23B 
changes  solely  as  a  result  of  Regulation 
W  if  the  treatment  of  the  transaction 
under  Regulation  W  differs  from  the 
treatment  of  the  transaction  under  the 
terms  of  sections  23A  and  23B  or  any 
written  interpretation  of  the  statute  by 
the  FRB  or  its  staff  dated  before 
publication  of  Regulation  W. 

There  are  two  exceptions  to  the  FRB 
transition  rule.  First,  a  transaction  that 
otherwise  qualifies  for  the  transition 
period  will  immediately  become  subject 
to  Regulation  W  if  it  is  renewed. 


extended,  or  materially  altered  on  or 
after  April  1.  2003.  Second,  a  purchase 
of  assets  that  was  consummated  on  or 
before  the  publication  of  Regulation  W 
and  that  qualifies  for  the  transaction 
rule,  is  not  subject  to  the  new 
requirements  in  Regulation  W. 

"To  relieve  regulatory  burden,  the  FRB 
also  permits  member  banks  to  apply 
specified  provisions  before  Regulation 
W's  effective  date.  Member  banks  may 
apply  the  following  rules  beginning  on 
the  date  of  publication  of  Regulation  W: 
(1)  Section  223.16(c)(4)  (general  purpose 
credit  card  exemption);  (2)  §  223.24(a). 
(b).  and  (c)  (valuation  principles 
applicable  to  extensions  of  credit 
secured  by  affiliate  securities);  (3) 
§  223.31(d)  (exemption  for  step 
transactions  involving  the  acquisition  of 
an  affiliate  that  becomes  a  non-affiliate 
subsidiary  after  the  acquisition);  (4) 
§  223.41(d)  (exemption  for  internal 
corporate  reorganization  transactions): 
and  (5)  §  223.42(c).  (f).  (g),  (i).  (j).  and  (k) 
(exemptions  for  transactions  secured  by 
cash  or  U.S.  government  securities, 
purchases  of  certain  marketable 
securities,  purchases  of  municipal 
securities,  asset  purchases  by  a  newly 
formed  institution,  transactions 
approved  under  the  Bank  Merger  Act. 
and  purchases  of  extensions  of  credit 
from  an  affiliate). 

In  today's  interim  final  rule.  OTS  has 
established  the  same  effective  date,  will 
apply  identical  transition  rules,  and  will 
permit  savings  associations  to  apply  the 
specified  sections  of  Regulation  W 
before  the  effective  date  of  the  rule. 
OTS,  however,  requests  comment  on 
whether  the  appropriate  dates  for  these 
periods  should  be  based  on  the  date  of 
publication  of  this  interim  rule,  rather 
than  the  date  of  publication  of 
Regulation  W. 

Vn.  Ewi  utivc  Order  12866 

The  Director  ol  OTS  has  determined 
that  this  rule  does  not  constitute  a 
"significant  regulator}'  action"  for  the 
purposes  of  Executive  Order  12866. 

VIII.  ReeuIator\-  Flrxibilit^-  Act 
.\nalvsis 

An  initial  regulatory  flexibility 
analysis  under  the  Regulatory 

Flexibility  Act  (RFA)  is  required 
when  an  agency  must  publish  a  general 
notice  of  proposed  rulemaking.  5  U.S.C. 
603.  As  noted  above.  OTS  has 
determined  that  it  is  not  necessar>'  to 
publish  a  notice  of  proposed  rulemaking 
for  this  interim  final  rule.  Accordingly, 
the  RFA  does  not  require  an  initial 
regulator)  flexibility  analysis. 

Nonetheless,  OTS  has  considered  the 
likely  impacts  of  this  rule  on  small 
businesses  and  believes  that  the  rule 


If. 
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will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
OTS  has  had  comprehensive  regulations 
implementing  section  11  of  the  HOLA 
since  1991.  Today's  interim  final  rule 
updates  these  provisions  to  incorporate 
Regulation  W,  interprets  Regulation  W 
to  the  extent  necessary  to  apply  the  FRB 
rule  to  savings  associations,  clarifies  the 
relationship  between  section  11(a)(1)  of 
the  HOLA  and  Regulation  W,  and  sets 
out  the  additional  restrictions  imposed 
under  section  11(a)(4)  of  the  HOLA.  In 
light  of  existing  §563.41,  OTS  does  not 
believe  that  the  interim  final  rule  will 
significantly  increase  the  applicable 
burdens  for  small  or  large  savings 
associations.  Accordingly,  a  regulatory 
flrxibilifv  analysis  is  nnf  rpquirr-d. 

I\    1   iihiiulfd  M.iml.ilfs    \i  I  nt   i'(95 

The  Unfunded  Mandates  Reform  Act 
of  1995,  Public  Law  104-4  (Unfunded 
Mandates  Act)  applies  only  when  an 
agency  is  required  to  issue  a  general 
notice  of  proposed  rufemaking  or  a  final 
rule  for  which  a  general  notice  of 
proposed  rulemaking  was  published.  2 
U.S.C.  1532.  As  noted  above.  OTS  has 
determined  that  a  notice  of  proposed 
rulemaking  is  not  required. 
Accordingly,  OTS  has  concluded  that 
the  Unfunded  Mandates  Act  does  not 
require  an  analysis  of  this  interim  final 
rule. 

Moreover,  OTS  has  determined  that 
the  interim  final  rule  will  not  result  in 
expenditures  by  state,  local,  or  tribal 
governments  or  by  the  private  sector  of 
SI 00  million  or  more.  OTS  has  had 
comprehensive  regulations 
implementing  section  11  of  the  HOLA 
since  1991.  Today's  interim  final  rule 
merely  updates  these  provisions  to 
incorporate  Regulation  W.  interprets 
Regulation  W  to  the  extent  necessary  to 
apply  the  FRB  rule  to  savings 
associations,  interprets  Regulation  W  to 


the  extent  necessary  to  apply  the  FRB 
rule  to  savings  associations,  clarifies  the 
relationship  between  section  11(a)(1)  of 
the  HOLA  and  Regulation  W.  and  sets 
out  the  additional  restrictions  imposed 
under  section  1 1(a)(4)  of  the  HOLA.  In 
light  of  existing  §  §  563.41 ,  OTS  does 
not  believe  that  the  interim  final  rule 
will  significantly  increase  the  applicable 
burdens  for  savings  associations  and 
will  not  result  in  increased  expenditures 
by  these  institutions.  Accordingly,  OTS 
has  not  prepared  a  budgetary  impact 
statement  or  specifically  addressed  the 
regulatory  alternatives  considered. 

X.  Pa().Twnrk  Rfdurtion  Act  (if  IIQ". 

1  In-  mini iiidiiiiii  i.ullection 
requirements  in  the  existing  OTS  rules 
at  12  CFR  563.41(e)  and  563.42(e)  were 
previously  approved  under  OMB 
control  number  1550-0078.  The  interim 
final  rule  incorporates  these 
requirements  at  §  563.41(c)(3)  and  (4), 
and  does  not  make  any  substantive 
changes  that  affect  the  overall  burden  of 
compliance. 

List  of  Subfects 

12  CFR  Part  506 

Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  559 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Subsidiaries. 

12  CFR  Part  562 

Accounting,  Reporting  and 
recordkeeping  requirements,  Savings 
associations. 

12  CFR  Part  563 

Accounting,  Advertising,  Crime, 
Currency,  Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
associations.  Securities,  Surety  bonds. 


Accordingly,  the  Office  of  Thrift 
Supervision  amends  chapter  V,  title  12, 
Code  of  Federal  Regulations  to  read  as 
follows: 

PART  506— INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  506 
continues  to  read  as  follows: 

\ii!t  ojiiv:  44  U.S.C.  3501  et  seq. 

2.  Amend  §  506.1(b)  by  adding  an 
entry  for  §  563.41(c)(3)  and(4),  and  by 
removing  the  entries  for  §  563.41(e)  and 
§  563.42(e)  to  read  as  follows: 

§506  1      OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act. 


(b)  Display. 

12  CFR  part  or  section 

where  identified  and  de- 

scnbed 


Current  OMB 
control  No 


563.41(c)(3)  and  (4) 


1550-0078 


PART  559— SUBORDINATE 
ORGANIZATIONS 

3.  The  authority  citation  for  part  559 
continues  to  read  as  follows: 

Aulhorily:  12  U.S.C.  1462.  1462a.  1463, 
1464,  1828. 

4.  Amend  §  559.3  by  revising 
paragraph  (1)  to  read  as  follows: 

§  559  3     What  are  the  characteristics  of. 

and  what  requirements  apply  to 
Subordinate  organizations  of  Federal 
savings  associations^ 


Operating  subsidiary 


Service  corporation 


(I)  How  do  the  transactions  with  affiliates 
(TWA)  regulations  (§563  41  of  this  chapter 
apply? 


(1)  Section  (2)  Section  563  41  of  this  chapter 
explains  how  TWA  applies.  Generally,  an 
operating  subsidiary  is  not  an  affiliate,  un- 
less it  is  atJepository  institution;  is  directly 
controlled  by  another  affiliate  of  the  savings 
association  or  by  shareholders  that  control 
ttie  savings  association,  or  is  an  employee 
stock  option  plan,  trust,  or  similar  organiza- 
tion that  exists  for  the  t»enefit  of  share- 
trolders,  partners,  memtjers,  or  employees 
of  the  savings  association  or  an  affiliate  An 
operating  subsidiary's  transactions  with  affili- 
ates are  aggregated  with  those  of  the  thnft 


(2)  Section  (2)  Section  563  41  of  this  chapter 
explains  how  TWA  applies  Generally,  a 
service  corporation  is  not  an  affiliate,  unless 
it  IS  a  depository  institution:  is  directly  con- 
trolled by  another  affiliate  of  the  savings  as- 
sociation or  by  shareholders  that  control  the 
savings  association;  or  is  an  employee 
stock  option  plan,  trust,  or  similar 
organziaiton  that  exists  for  the  benefit  of 
shareholders,  partners,  members,  or  em- 
ployees ot  the  savings  association  or  an  af- 
filiate If  a  savings  association  directly  or  in- 
directly controls  a  service  corporation,  the 
service  corporation  s  transactions  with  affili- 
ates are  aggregated  with  those  of  the  thnft. 
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PART  562— REGULATORY        <, 
REPORTING  STANDARDS 

5.  iiie  auttmnl)  i.itdtiou  for  part  562 
continues  to  read  as  follows: 

Aiilh.iiilv:  12  U.S.C.  1463. 

§562  4     [Amended] 

b.  Amend  §  5b2.4(a)  and  (e)  bv 
removing  "12  CFR  563.41(b)(1)'"'  and 
adding  in  lieu  thereof  "12  CFR  563.41.' 

PART  563— SAVINGS 
ASSOCIATIONS— OPERATIONS 

7.  i  he  auttiunty  i;itatiun  fur  part  563 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  375b,  1462,  1462a. 
1463.  1464,  1467a,  1468.  1817.  1820.  1828. 
18310.  3806;  42  U.S.C.  4106. 


8.  Revise  §  563.41  to  read  as  follows: 

§563.41     Transactions  with  affiliates. 

(aj  Scope.  (IJ  This  section  implements 
section  11(a)  of  the  Home  Owners'  Loan 
Act  (12  U.S.C.  1468(a)).  Section  11(a) 
applies  sections  23A  and  23B  of  the 
Federal  Reserve  Act  (12  U.S.C.  371c  and 
371C-1)  to  every  savings  association  in 
the  same  manner  and  to  the  same  extent 
as  if  the  association  were  a  member 
bank:  prohibits  certain  types  of 
transactions  with  affiliates;  and 
authorizes  OTS  to  impose  additional 
restrictions  on  a  savings  association's 
transactions  with  affiliates. 

(2)  For  the  purposes  of  this  section, 
"savings  association"  defined  at  section 
3  of  the  Federal  Deposit  Insurance  Act 


(12  U.S.C.  1813),  and  also  includes  any 
savings  bank  or  any  cooperative  bank 
that  is  a  savings  association  under  12 
U.S.C.  1467a(l).  A  non-affiliate 
subsidian,^  of  a  savings  association  as 
described  in  paragraph  (b)(12)  of  this 
section  is  treated  as  part  of  the  savings 
association. 

(b)  Sections  23 A  and  23B  of  the  FRA/ 
Regulation  W.  A  savings  association 
must  comply  with  sections  23A  and  238 
of  the  Federal  Reserve  Act  and  the 
Federal  Reser\'e  Board  (FRB) 
implementing  regulation  at  12  CFR  part 
223  (Regulation  W),  except  as  described 
in  the  following  chart: 


Provision  of  Regulation  W 


Application 


(1)  12  CFR  223.1— Authority,  purpose,  and  scope  

(2)  12  CFR  223.2(a)(8) — "Affiliate "  includes  a  financial  subsidiary 


(3)  12  CFR  223.2(a)(12) — Board  or  appropnate  Federal  banking  agen- 
cy determination  that  "affiliate  "  includes  other  types  o1  companies 

(4)  12  CFR  223  2(b)(1)(ii)— "Affiliate"  includes  a  subsidiary  that  is  a  fi- 
nancial subsidiary. 

(5)  12  CFR  223.3(d)— Definition  of  "capital  stock  and  surplus '  

(6)  12  CFR  223.3(g)— Definition  of  "control"  


(7)  12  CFR  223.3(h)(1)— Section  23A  covered  transactions  include  an 
extension  of  credit  to  the  affiliate. 


(8)  12  CFR  223.3(h)(2)— Section  23A  covereo  ifansactions  include  a 
purchase  of  or  investment  in  secunties  issued  by  an  affiliate 

(9)  12  CFR  223.3(k) — Definition  of  "depository  institution"  

(10)  12  CFR  223. 3(p)— Definition  of  "financial  subsidiary"  

(11)  12  CFR  223.3(w)— Definition  of  "member  bank"  

(12)  12  CFR  223.3(aa) — Definition  of  "operating  subsidiary"  

(13)  12  CFR  223.3(ii) — Definition  of  "subsidiary'  


(14)  12  CFR  223  31 — Application  of  section  23A  to  an  acquisition  of  an 
affiliate  that  becomes  an  operating  subsidiary 

(15)  12  CFR  223  32— Rules  that  apply  to  financial  subsidiaries  of  a 
bank. 


Does  not  apply  Section  563  41(a)  addresses  these  matters 

Does  not  apply  Savings  association  subsidianes  do  not  meet  the  stat- 
utory definition  of  financial  subsidiary 

Shall  be  read  to  include  the  following  statement:  "Affiliate  also  includes 
any  company  that  OTS  determines,  by  order  or  regulation,  to  present 
a  risk  to  the  safety  and  soundness  of  the  savings  association  " 

Does  not  apply  Savings  association  subsidianes  do  not  meet  tfie  stat- 
utory definition  of  financial  subsidiary 

Does  not  apply  Capital  stock  and  surplus  means  "unimpaired  capital 
and  unimpaired  surplus,    as  defined  in  12  CFR  560  93(b)(l1) 

Does  not  apply  (i)  "Control "  by  a  company  or  shareholder  over  an- 
other company  means  that  the  company  or  shareholder: 

(A)  Directly  or  indirectly,  or  acting  through  one  or  more  other  persons 
owns,  controls  or  has  the  pxjwer  to  vote  25  p)ercent  or  more  of  any 
class  of  voting  secunties  of  the  other  company. 

(B)  Is  deemed  to  control  the  company  under  12  CFR  574.4(a):  or 

(C)  Is  presumed  to  control  the  company  under  1^2  CFR  574.4(b)  and 
control  has  not  t)een  rebutted 

(ii)  Notwithstanding  any  other  provision  of  this  rule,  no  company  owns 
or  controls  another  company  by  virtue  of  its  ownership  or  control  of 
shares  in  a  fiduciary  capacity,  except  as  provided  in  12  CFR 
223.2(a)(3)  or  if  the  company  owning  or  controlling  the  shares  is  a 
business  trust 

Shall  be  read  to  incorporate  §563  41(c)(1).  which  prohibits  loans  ex- 
tensions of  credit  to  an  affiliate,  unless  the  affiliate,  is  engaged  in  the 
activities  described  at  12  U  SC  1467a(c)(2)(F)(i),  as  defined  in 
§584  2-2  of  this  chapter 

Shall  be  read  to  incorporate  §563  41(c)(2),  which  prohibits  purchases 
and  investments  m  secunties  issued  by  an  affiliate,  other  than  with 
respect  to  shares  of  a  sut>sidiary 

Shall  be  read  to  include  the  following  statement:  "For  tt>e  purposes  of 
this  definition,  a  non-affiliate  subsidiary  of  a  savings  association  is 
treated  as  part  of  the  depository  institution" 

Does  not  apply  Savings  association  subsidiaries  do  not  meet  tt>e  stat- 
utory definition  ot  financial  subsidiary 

Shall  be  read  to  include  the  following  statement  "f^ember  bank  also 
includes  a  savings  association.  For  purposes  ot  this  definition,  a  non- 
affiliate  subsidiary  of  a  savings  association  is  treated  as  part  ot  the 
savings  association  ' 

Does  not  apply  Other  OTS  regulations  include  a  conflicting  definition 
of  this  same  term.  Instead.  OTS  uses  the  phrase  "non-affiliate  sub- 
sidiary." A  non-affiliate  subsidiary  is  a  subsidiary  of  a  savings  asso- 
ciation other  than  a  subsidiary  described  at  12  CFR  223.2(b)(1)  (i). 
(iii)  through  (v). 

Shall  t>e  read  to  include  the  following  statement:  "However,  a  sub- 
sidiary of  a  savings  association  means  a  company  that  is  controlled 
by  the  savings  association  within  the  meaning  of  part  574  of  this 
chapter." 

Shall  be  read  to  refer  to  operating  subsidiary'  instead  of  "a  non-affil- 
iate subsidiary." 

Does  not  apply  Savings  association  subsidiaries  do  not  meet  tfie  stat- 
utory definition  of  financial  subsidiary. 


')]H 


t'dri  <i 
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Provision  of  Regulation  W 


Application 


(16)  12  CFR  223.42(t)(2)— Exemption  for  purchasing  certain  market- 
able securities 


Sfiali  be  read  to  refer  to  "Tfinft  Financial  Report"  instead  of  "Call  Re- 
port" 


(17)  12  CFR  223  42(g)(2)— Exemption  for  purchasing  municipal  securi-     Shall  be  read  to  refer  to  "Thrift  Financial  Report"  instead  of  "Call  Re- 
lies, port 

(18)  12  CFR  223  61— Application  of  sections  23A  and  23B  to  U.S     Does  not  apply  OTS  does  not  regulate  U.S  branches  and  agencies  of 

branches  and  agencies  of  foreign  banks  foreign  banks 

^ . 1 — ■ • — 


(c)  Additional  prohibitions  and 
restrictions.  A  savings  association  must 
comply  with  the  additional  prohibitions 
and  restrictions  in  this  paragraph. 
Except  as  described  in  paragraph  (b)  of 
this  section,  the  definitions  in  12  CFR 
part  223  apply  to  these  additional 
prohibitions  and  restrictions. 

(1)  Loans  and  extensions  of  credit,  (i) 
A  savings  association  may  not  make  a 
loan  or  other  extension  of  credit  to  an 
affiliate,  unless  the  affiliate  is  solely 
engaged  in  the  activities  described  at  12 
U.S.C.  1467a(c)(2)(F)(i).  as  defined  in 
§  584.2-2  of  this  chapter.  This 
paragraph  (c)(1)  does  not  prohibit  a  loan 
or  extension  of  credit  to  a  non-affiliate, 
merely  because  proceeds  of  the 
transaction  are  used  for  the  benefit  of, 
or  transferred  to.  an  affiliate. 

(ii)  For  the  purposes  of  this  paragraph 
(c)(1),  a  loan  or  other  extension  of  credit 
includes  a  purchase  of  assets  from  an 
affiliate  that  is  subject  to  the  affiliate's 
agreement  to  repurchase  the  assets. 
Such  a  purchase  is  not  a  loan  or 
extension  of  credit,  however,  if  the 
purchase  is  a  transaction  or  series  of 
transactions  meeting  all  of  the  following 
requirements: 

(A)  The  savings  association  purchases 
United  States  Treasury  securities  from 
the  affiliate,  the  affiliate  agrees  to 
repurchase  the  securities  at  the  end  of 

a  stated  term,  the  remaining  term  of  the 
securities  purchased  by  the  savings 
association  exceeds  the  term  of  the 
affiliate's  repurchase  agreement,  and  the 
savings  association  has  possession  or 
control  of  the  securities  and  the  right  to 
dispose  of  the  securities  at  any  time 
during  the  term  of  the  agreement  and 
upon  default. 

(B)  The  affiliate  purchases  United 
States  Treasury  securities  from  the 
savings  association  and  the  savings 
association  agrees  to  repurchase  the 
securities  at  the  end  of  a  stated  term. 

(C)  The  aggregate  amount  of  the 
affiliate's  outstanding  obligations  to 
repurchase  securities  from  the  savings 
association  under  the  repurchase 
obligation  described  at  paragraph 
(c)(l)(ii)(A)  of  this  section,  at  all  times, 
is  less  than  the  aggregate  amount  of  the 
savings  association's  outstanding 
obligations  to  repurchase  securities  from 
the  affiliate  under  paragraph  (c)(l)(ii)(B) 
of  this  section. 


(2)  Purchases  or  investments  in 
securities.  A  savings  association  may 
not  purchase  or  invest  in  securities 
issued  by  any  affiliate  other  than  with 
respect  to  shares  of  a  subsidiary.  For  the 
purposes  of  this  paragraph  (c)(2), 
subsidiary  includes  a  bank  and  a 
savings  association. 

(3)  Recordkeeping.  A  savings 
association  must  make  and  retain 
records  that  reflect,  in  reasonable  detail, 
all  transactions  between  the  savings 
association  and  its  affiliates  and  any 
other  person  to  the  extent  that  the 
proceeds  of  a  transaction  are  used  for 
the  benefit  of,  or  transferred  to,  an 
affiliate.  At  a  minimum,  these  records 
must: 

(i)  Identifv'  the  affiliate; 

(ii)  Specify  the  dollar  amount  of  the 
transaction  and  demonstrate  that  this 
amount  is  within  the  quantitative  limits 
in  12  CFR  223.11  and  223.12,  or  that  the 
transaction  is  not  subject  to  those  limits; 

(iii)  Indicate  whether  the  transaction 
involves  a  low-quality  asset; 

(iv)  Identif)'  the  type  and  amount  of 
any  collateral  involved  in  the 
transaction  and  demonstrate  that  this 
collateral  meets  the  requirements  in  12 
CFR  223.14  or  that  the  transaction  is  not 
subject  to  those  requirements: 

(v)  Demonstrate  that  the  transaction 
complies  with  12  CFR  part  223,  subpart 
F  or  that  the  transaction  is  not  subject 
to  those  requirements; 

(vi)  Demonstrate  that  all  loans  and 
extensions  of  credit  to  affiliates  comply 
with  paragraph  (c)(1)  of  this  section;  and 

(vii)  Be  readily  accessible  for 
examination  and  supervisory  purposes. 

(4)  Notice  requirement,  (i)  OTS  may 
require  a  savings  association  to  notify 
the  agency  before  the  savings 
association  may  engage  in  a  transaction 
with  an  affiliate  or  a  subsidiary  (other 
than  exempt  transactions  under  12  CFR 
part  223).  OTS  may  impose  this 
requirement  if: 

(A)  The  savings  association  is  in 
troubled  condition  as  defined  at 
§563.555  of  this  part: 

(B)  The  savings  association  does  not 
meet  its  regulatory  capital  requirements; 

(C)  The  savings  association 
commenced  de  novo  operations  within 
the  past  two  years; 

(D)  OTS  approved  an  application  or 
notice  under  12  CFR  part  574  involving 


the  savings  association  or  its  holding 
company  within  the  past  two  years; 

(E)  The  savings  association  entered 
into  a  consent  to  merge  or  a  supervisory 
agreement  within  the  past  two  years:  or 

(F)  OTS  or  another  banking  agency 
initiated  a  formal  enforcement 
proceeding  against  the  savings 
association  and  the  proceeding  is 
pending. 

(ii)  OTS  must  notify  the  savings 
association  in  writing  that  it  has 
imposed  the  notice  requirement  and 
must  identify  the  circumstance  listed  in 
paragraph  (c)(4)(i)  of  this  section  that 
supports  the  imposition  of  the  notice 
requirement. 

(iii)  If  OTS  has  imposed  the  notice 
requirement  under  this  paragraph,  a 
savings  association  must  provide  a 
written  notice  to  OTS  at  least  30  days 
before  the  savings  association  may  enter 
into  a  transaction  with  an  affiliate  or  a 
subsidiary.  The  written  notice  must 
include  a  full  description  of  the 
transaction.  If  OTS  does  not  object 
during  the  30-day  period,  the  savings 
association  may  proceed  with  the 
proposed  transaction. 

^  S63  42       Removed] 

9.  Remove  ^563.42. 

10.  Amend  §  563.43  by  revising 
paragraph  (d)  tn  read  as  follows: 

ijSbJ  43      Loans  by  savmqs  associations  to 
their  executive  officers   directors   and 
principal  shareholders 
***** 

(d)  The  term  subsidiary  includes  a 
savings  association  that  is  controlled 
within  the  meaning  of  §  563.41(b)(6)  of 
this  part  by  a  company  (including  for 
this  purpose  an  insured  depository 
institution]  that  is  a  savings  and  loan 
holding  company.  When  used  to  refer  to 
a  subsidiary  of  a  savings  association,  the 
term  subsidiarv  means  a  "subsidiary"  as 
that  term  is  defined  at  §  563.41(b){13)  of 
this  part. 
***** 

Dated:  Dec:ember  12,  2002 

By  the  Offue  of  Thrift  Supervision. 

lames  E.  Gilleran. 

Dimctor. 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Pan  256 

BIN  1076-AE31 

Housing  improvement  Program 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Final  rule;  technical 

amendments. 

SUMMARY:  This  document  contains 
technical  amendments  to  the  Housing 
Improvement  Program  final  regulations 
that  were  published  in  the  Federal 
Register  on  March  2,  1998.  These 
regulations  define  the  terms  and 
conditions  under  which  assistance  is 
given  to  Indians  under  the  Housing 
Improvement  Program.  These 
amendments  revise  terminology  to  make 
the  rule  consistent.  They  also  add 
spvfiral  clarifications. 
DATES:  The  amendments  are  effective 
December  20,  20(1.^ 

FOR  FURTHER  INFORMATION  CONTACT:  June 
Henkel,  Chief.  Division  of  Housing       » 
Assistance.  Bureau  of  Indian  Affairs. 
1849  C  Street  NW..  MS-46et}-MIB. 
Washington.  DC  20240:  Telephone  (202) 
208-3667 

SUPPLEMENTARY  INFORMATION:  The  final 
regulations  in  25  CFR  part  256  contain 
several  technical  errors.  The  errors 
include  incorrect  cross-references, 
incorrect  terminology,  omission  of 
clarifying  cross-references  and 
terminology,  and  omission  of  grid  lines 
in  tables.  None  of  these  corrections  will 
affect  the  substance  of  any  provision  in 
25  CFR  part  256.  For  example,  we  are 
deleting  "house"  and  replacing  it  with 
"dwelling"  for  consistency  with  other 
parts  of  the  rule;  we  are  deleting  the 
word  "improvements"  and  replacing  it 
with  the  word  "renovation",  which  is 
the  same  term  used  in  the  description  of 
Category  B  assistance  (the  term 
"improvements"  more  typically  refers  to 
cosmetic  work,  such  as  the  addition  of 
a  deck,  etc.);  and  we  are  replacing 
"building  code  standards"  with 
"standard  housing  condition"  to  clarify 
that  the  assistance  provided  under  the 
program  is  made  one-time,  not  piece- 
meal, and  is  to  bring  the  entire  dwelling 
to  "standard"  at  the  time  of  the  one-time 
assistance. 

Kcdsims  for  Publishing  a  Final  Rule 

I  ne  Department  has  aelermined  that 
the  public  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b).  do  not 
apply  to  this  rule.  As  allowed  by  5 


U.S.C.  553{b)(B).  we  find  that  public 
comment  on  the  revisions  made  by  this 
rule  is  unnecessary  and  contrarv'  to  the 
public  interest.  Because  the  changes 
made  by  this  rule  clarify  requirements 
of  the  Housing  Improvement  program 
and  because  they  do  not  make 
substantive  changes  to  the  provisions  of 
the  program,  public  comment  is 
unnecessary.  Since  clearer  requirements 
will  make  it  easier  for  applicants  to 
obtain  assistance,  delaying 
implementation  by  publishing  a 
proposed  rule  is  contrar\'  to  the  public 
interest. 

The  Department  further  concludes 
that  this  rule  should  be  effective 
immediately  because  it  relieves  possible 
restrictions  on  the  efficient  and 
necessary  distribution  of  HIP  funds  to 
qualified  applicants.  Delaying  the 
effective  date  of  this  rule  would  deny 
the  public  the  benefit  of  clearer  and  less 
burdensome  requirements  that  make  it 
easier  to  apply  for  benefits  under  the 
program.  For  these  reasons,  this  rule 
meets  the  requirements  of  5  U.S.C. 
553(d)(3)  and  can  therefore  become 
effective  immpdifit'^lx-  upon  publication. 

Regulatory  Planning  and  Review 
(Kxetutive  Order  12866) 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
Si 00  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  of  State,  local,  or 
tribal  governments  or  communities. 
This  program  is  a  small,  individual 
Indian  program  and  has  minimal  effect 
on  tribes;  the  budget  is  far  less  than 

Si 00  million  and  therefore  does  not 
have  a  significant  effect  on  the 
economy. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  This  rule  is  meant  to 
cover  the  poorest  of  the  poor  who  have 
no  other  resources  for  assistance;  it  is 
not  inconsistent  with  nor  does  it 
interfere  with  any  other  agency  actions. 

(3)  This  rule  does  not  alter  the 
budgetar>'  effects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  rights  or 
obligations  of  their  recipients.  Because 

it  is  the  aid  of  last  resort,  it  does  not 
affect  other  entitlements,  grants,  loans, 
or  change  the  rights  of  recipients. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues.  This  progrcun  has  been 
functioning  for  a  number  of  years  with 
no  significant  changes  in  policy. 


Re^uldt(ir\  )  icxitiility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not  . 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  Regulator.'  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Indian  tribes  are  not 
considered  small  entities;  the  small 
amount  of  funding  received  from  the 
program  is  used  to  improve  the 
condition  of  indi\iduals  and  families. 

sniriil  Husint'ss  Kt-gu  id  lory  Enforcement 

1  .iirncss  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804  (2).  the  Small  Business 
Regulator}.'  Enforcement  Fairness  Act. 
This  rule: 

(a)  Does  not  have  an  annual  effect  on 
the  economy  of  Si  00  million  or  more. 
The  program  is  much  smaller  than  51 00 
million  and  does  not  affect  the 
economy;  it  provides  funds  for  the 
provision  of  repairs  and  renovation 
assistance  to  individuals  and  families 
living  in  substandard  housing 
conditions. 

(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions.  The  program  has 
limited  funds  which  are  spread 
throughout  Indian  country  and  thus 
causes  no  significant  impacts. 

(c)  Does  not  have  significant  adverse 
effect  on  competition,  employment, 
investments,  productivity,  innovation, 
or  the  ability  of  the  U.S.  based 
enterprises  to  compete  with  foreign- 
based  enterprises.  This  program 
operates  only  within  the  U.S.  and 
therefore  does  not  compete  with  any 
foreign-based  enterprises. 

Untundt^d  ^1dli(!dI("-   \i  ! 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  government  or  the  private  sector. 
Tribes  decide  whether  they  have  the 
capability  to  perform  the  activities 
required  to  provide  housing  assistance 
to  eligible  applicants  residing  within 
their  approved  tribal  service  area,  and  is 
in  compliance  with  the  provisions  of  the 
UnfundedMandates  Act  of  1995. 

Takings  (Executive  Order  12630) 

In  accordance  with  Executive  Order 
12630.  the  rule  does  not  have  significant 
takings  implications.  The  program 
provides  services  to  improve  existing 
housing  or  to  provide  replacement  or 
new  housing.  The  program  does  not 
have  an  adverse  effect  on  tribes,  tribal 
members  or  individuallndians  or 
families.  A  takings  implication 
assessment  is  not  required. 


')JU 


.!• 
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t  .  i,  i  |i  s!  i    }  \ri  u!  \  r  (  h  ii  f   ijii  i  „  quality  of  human  environment.  A 

In  accordance  w.th  Executive  CJrder  ^«'^.il«d  statement  under  the  National 

12612.  the  rule  does  not  have  sufficient  Environmental  Policy  Act  of  1969  is  not 

fedf^ralism  implications  to  warrant  the  required, 

preparation  of  a  Federalism  Assessment.  ( ...Mrrinn  nt  !i>  <  imi  nmi-ni 

The  federal  government  provides  RLlahuii.ship  U  ith  1 1  ibt  s 

program  services  to  individuals  at  their  ,^  a^.^^dance  with  the  Presidents 

request:  or  funds  to  tribes  under  Pub.  L.  j    „    r  a       i  on  iqq.i 

I,  ^on        .      .                   \(     A memorandum  of  April  29,  1994, 

93-638  contracts  or  annual  funding  ..„                  .  .    /-       „„.  D„i...;„r,o 

,    ,     .,                        t    ,^,;^„^  Govemment-to-Governmenf  Relations 

agreements  for  the  provision  ot  services  .                                   -r   u  i 

7   •    J-     J     1        jr       i-       A  with  Native  American  Tribal 

to  individuals  and  families.  A  ••  (=«  c-d  oonci^  ^^^  en 

„    ■      ,.        .                 ,      ,  ,„„..;,„^  Governments    (59  FR  22951)  and  512 

Fedora  ism  Assessment  IS  not  required.  i     .  j  .u        .     .    i 

DM  we  have  evaluated  the  potential 

i  I   lihi^!    •   K.        I     t\  .  ;i!i.'  fti.i.i  effects  on  Federally  recognized  Indian 

1  ,iy8aj  Tribes  and  have  determined  that  there 

In  accordance  with  Executive  Order  are  no  potential  effects.  These  technical 

1 2988.  the  Office  of  the  Solicitor  has  amendments  only  serve  to  correct  and 

determined  that  this  rule  does  not  clarify  the  existing  rule 

unduly  burden  the  judicial  system  and  ^-„^^j,||.,,i„r,  .,nH  (  nordm,iti.,n  W  itii 

meets  the  requirements  of  section  3(a)  ImIi  n    1    il  i!  (h  \t  niim  nts 
and  3(b)(2)  of  the  Order.  '  .  ^    ,.    „      .... 

In  accordance  with  the  President  s 

Paperwork  Reduction  Act  ot  iy;i5  Executive  Order  13175,  "Consultation 

This  rule  requires  an  information  and  Coordination  With  Indian  Tribal 

collection  from  10  or  more  parties  and  Governments"  (65  FR  67249).  we  have 

a  submission  under  the  Paperwork  evaluated  potential  effects  on  federally 

Reduction  Act  is  required.  An  OMB  recognized  Indian  tribes  and  have 

form  83-1  was  been  reviewed  by  the  determined  that  there  are  no  potential 

department  and  sent  to  OMB  for  effects.  The  number  of  eligible 

approval.  The  OMB  Control  Number  applicants  and  their  associated  housing 

assigm^d  is  107B-0084  with  an  need  costs  far  exceeds  the  amount  of 

expiration  date  of  October  31 .  2004.  funding  available  for  this  program;  there 

These  minor  changes  to  the  rule  do  not  are  no  potential  effects  on  federally 

affect  the  information  collection.  We  recognized  tribes,  only  eligible 

will  not  sponsor  or  collect,  and  a  person  applicants  as  funds  are  made  available 

need  not  respond  to,  a  request  for  starting  with  the  neediest  of  the  needy 

information  if  the  valid  OMB  Control  in  each  region  until  the  available  funds 

Number  is  not  displayed.  Comments  are  exhausted, 

concerning  this  collection  mav  be  ,.  ,,,..>.,. 

directed  to  the  BIA  Information 

Collection  Clearance  Officer.  1849  C  Housing — home  improvement. 

Street  NW.,  MailStop  4613  MIB.  Indians— housing. 
Washington.  DC  20240  Q^^^^.  onober  8.  2002. 

\,ili()n,il  t  rivironmeii!  i'    in  V    \    t  Neal  A.  McCaleb. 

(  \  IP  A)  Assistant  SV-rre/on' — Indian  Affairs. 

liiis  rule  does  not  constitute  a  major  Accordingly,  25  CFR  part  256  is 

Federal  action  significantly  affecting  the     amended  as  set  forth  below. 

^yPf°'  I  What  it  provides 

assistance 

i — 

Category  A  Up  to  S2.500  in  safety  or  sanitation  repairs  to  the  dwelling  in  which  you 

j      live,  which  will  remain  substandard    Can  be  provided  more  than  once, 
but  for  not  more  than  one  dwelling  and  the  total  assistance  cannot  ex- 

'      ceed  52,600 
Category  B  Up  to  $35,000  m  repairs  and  renovation,  which  will  txing  your  dwelling  to 

I      Standard  Housing  condition  as  defined  in  §256  2  Can  only  be  provided 

I      once 
Category  C  A  modest  dwelling  that  meets  the  criteria  in  §256  11.  and  the  definition  of 

I      Standard  Housing  in  §256  2,  and  whose  costs  are  determined  by  and 
limited  to  the  cntena  in  256  17(b)  can  only  be  provided  once. 


PART  256-  -HOUSING  IMPROVEMENT 
PROGRAM 

1.  The  authority  citation  for  part  256 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  13 

2.  Make  the  following  amendments  to 
§256.2: 

A.  Remove  the  definition  of  i4rea 
Director. 

B.  Add  in  alphabetical  order  the 
following  definition: 

Regional  Director  means  the  officer  in 
charge  of  a  Bureau  of  Indian  Affairs 
regional  office  or  his/her  authorized 
delegate. 

C.  Remove  the  definition  of  the  term 
"Bureau"  and  add  in  its  place  the 
following  definition: 

BIA  means  the  Bureau  of  Indian 
Affairs  in  the  Department  of  the  Interior. 

3.  Revise  §  256.5  to  read  as  follows: 

t;  2S6  :•     vV^at  'S  '.>-■■€  Hojb-rig  I'ripfovemen! 

1  he  Housing  Improvement  Program  is 
a  safety-net  program  that  provides 
grants  for  the  cost  of  services  to  repair, 
renovate,  replace,  or  provide  housing. 
The  program  provides  grants  to  the 
neediest  of  the  needy  Indian  families 
who: 

(a)  Live  in  substandard  housing  or  are 
without  housing:  and 

(b)  Have  no  other  resource  for 

,^^sistall(  »• 

!;  i  56   '      What  housing  services  a'e 
avaiia&ie  under  the  Housing  Improvement 
P'oqram  "' 

4.  m  3  256.7,  revise  the  table  to  read 
as  follows: 


Where  to  find  information 


§  256  8 


§256  9 


§256  10  &  §256  11 


5.  In  §  256.8  (b),  remove  the  word 
house"  and  add,  in  its  place, 
dwelling". 

6.  In  §256.9: 


A.  Remove  the  word  "house" 
wherever  it  appears,  and  add,  in  its 
place,  "dwelling". 

B.  In  paragraph  (b),  after  the  word 
"must,"  add  the  words  "occupy  the 
dwelling  and  must". 


C.  In  paragraph  (c),  remove  the  word 
"improvements  '  and  add,  in  its  place, 
"renovation":  and  remove  the  words 
"make  the  house  meet  applicable 
building  code  .standards"  and  add  in 
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their  place,  "bring  the  dwelling  to 
standard  housing  condition." 

D.  In  paragraph  (d)  after  the  word 
"repairs"  add  the  words  "and 
renovation". 


E.  In  paragraph  (d)(2),  after  the  word 
"repairs"  add  the  words  "and 
renovation", 

7.  In  §  256.10,  revise  the  table  in 
paragraph  (a)  to  read  as  follows: 


§256  10     When  oc 
assistance" 


'  steoc-* 


(a)* 


You  qualify  for  Category  C  assist- 
ance if  *  ■  ' 


And 


And 


You  own  the  dwelling  in  which  you    The  dwelling  cannot  be  brought  up  to  applicable 


are  living. 

You  lease  the  dwelling  in  which  you 
are  living 


You  do  not  own  a  dwelling 
You  do  not  own  a  dwelling 


building  code  standards  and  to  standard  housing 
condition  for  S35.0O0  or  less 
Your  leasehold  is  undivided  and  for  not  less  than 
25  years  at  the  time  that  you  receive  assitance. 

You  own  land  that  is  suitable  for  housing  


You  have  a  leasehold  on  land  that  is  suitable  for 
housing  and  the  leasehold  is  undivided  and  for 
not  less  than  25  years  at  the  time  you  receive 
assistance. 


The  dwelling  cannot  tse  brought  up  to  applicable 

building  code  standards  and  to  standard  housing 

condition  for  S35.000  or  less 
The  land  has  adequate  ingress  and  egress  nghts 

and  economical  access  to  utilities 
The  land  has  adequate  ingress  and  egress  nghts 

and  economical  access  to  utilities. 


8.  In  §256.10: 

A.  Remove  the  word  "house" 
wherever  it  appears  and  add  in  its  place 
the  word  "dwelling." 

B.  In  paragraph  (b).  add  the  word 
"grant"  after  the  word  "written." 

9.  Revise  §256.11  and  the  section 
heading  to  read  as  follows: 

§256  11     What  are  the  occupancy  and 
sguare  footage  standards  tor  a  dwelling 
provided  with  Category  C  assistance? 

A  mudust  dwelling  provided  with 
Categor}'  C  assistance  will  meet  the 
standards  in  the  following  table. 


Number  of  occu- 
pants 

Number  of 
bedrooms 

Total  dwell- 
ing square 
footage ' 
(maximum) 

1-3 

4-6  

7  or  more  

22 

23 
24 

900 

1050 

31350 

'Total  living  space;  does  not  include  hall- 
ways or  modest-sized  bathrooms  or  closets 

-  Determined  by  the  servicing  housing  office, 
based  on  composition  of  family 

3  Adequate  for  all  but  the  very  largest 
families 

10.  In  §256.13: 

A.  In  paragraph  (a),  remove  the  words 
"and  a  Privacy  Act  Statement". 

B.  In  paragraph  (b).  remove  the  words 
"and  a  Privacy  Act  Stateiiient". 


C.  In  paragraph  (c),  in  the  first 
sentence,  remove  the  words 
"application  and  signed  Privacy  Act 
Statement"  and  add,  in  their  place,  "and 
signed  application". 

D.  In  paragraph  (g)(1),  remove  the 
word  "patent". 

11.  In  §256.14: 

A.  In  paragraph  (a),  in  the  last 
sentence,  remove  the  word  "complete" 
and  add.  in  its  place,  "return":  and 
remove  the  word  "eligible"  and  add,  in 
its  place,  "considered". 

B.  In  paragraph  (b)(2),  revise  the  table 
to  read  as  follows: 

(b)  *     *     * 
(2)  *     *     * 


Factor 


Ranking  factor  and  definition 


Randing  description 


Annual  Household  Income:  Must  include  income 
of  all  persons  counted  in  Factors  2.  3,  4  In- 
come includes  earned  income,  royalties,  and 
one-time  income. 


Aged  Persons:  For  the  benefit  of  persons  age  55 
or  older,  and  Must  be  living  in  the  dwelling 


Disabled  Individual:  Any  one  (1)  disabec  person 
living  in  the  dwelling  (The  percentage  ot  dis- 
ability must  be  based  on  the  average  (mean)  of 
the  percentage  of  disabilities  identified  from  two 
sources  (A+B)  of  statements  of  conditions  which 
may  include  a  physician's  certification,  Social 
Secunty  or  Veterans  Affairs  determination,  or 
similar  determination) 


Dependent  Children:  Must  be  under  the  age  of  18 
or  such  other  age  established  for  purposes  of 
parental  support  tjy  tnbal  or  state  law  (if  any). 
Must  live  in  the  dwelling  and  not  t>e  married 


Income/125%  FPQi 
(%of  125%  FPC)^ 


0-25 

26-50 
51-75 
76-100 
101-125 
Years  of  Age: 


Less  than  55 
55  and  older 


%  of  Disability— (A%  +  B%/2): 


100%  

or 

Less  than  100%  

Dependent  Child — (Number  of  Children): 


Point  descnptors 


Points  (maximum=40): 


40 
30 
20 
10 

0 
Points: 


1  point  per  year  of  age  over 
Points  (Maximum=20): 


20 


10 


Points  (Maximum  =  5): 


;-7'»22 
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Factor 

Ranking  factor  and  definition 

Randing  descnption 

Point  descriptors 

1   

2                              

0 
1 
2 

3 

4 
5 

3  

4  

5  

6  or  more 

'  FPG  means  Federal  Poverty  Guidelines 


C.  In  paragraph  (e).  in  the  second 
sentence,  remove  the  word  "area"  and 
add,  in  its  place,  "regional". 

12.  In  §  256.15.  revise  the  section 
heading  to  read  as  follows: 

§  256.15  How  long  will  I  have  to  wait  for 
repair,  renovation,  or  replacement  of  my 
dwelling? 

13.  In  §256.17: 

A.  Remove  the  words  "improvements 
or  repairs"  wherever  they  appear  and 
add.  in  their  place,  "repairs  or 
renovation". 

B.  In  paragraph  (c).  in  the  last 
sentence,  remove  the  word  "home"  and 
add.  in  its  place,  "dwelling". 

C.  In  paragraph  (d).  remove  the  words 
"improvement,  repair"  and  add.  in  their 
place,  "repairs,  renovation". 

D.  In  paragraph  (d)(1).  in  the  second 
sentence,  remove  the  citation  "§256.7" 
and  add.  in  its  place.  "§256.11". 

14.  In  §  256.19,  remove  the  words 
"improvements,  repairs"  and  add,  in 
(heir  place,  the  words  "repairs, 
renovation". 

15.  In  §256.23,  revise  the  section 
heading  to  read  as  follows: 

§  256.23  How  will  I  be  advised  ttiat  tfie 
repair,  renovation  or  replacement  of  my 
dwelling  fias  been  completed? 

lb.  Remove  §256.24. 

17.  Redesignate  §§  256.25  through 
256.29  as  follows: 


Old  section 


New  sectiorT 


25625 
256  26 
25627 
256  28 
256  29 


25624 
256  25 
256  26 
256.27 
256  28 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol   Tobacco  and 
Firearms 

27  CFR  Pari  9 

^I  U    A'f^    -Iflr     Rp    Notice  No   948] 

RIN  )3l^-ACn 

Capay  Valley  Vificullural  Area  (99R- 
449P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms,  Treasury. 

ACTION:  Treasury  decision,  final  rule. 

SUMMARY:  This  Treasur>'  decision 
establishes  the  Clapay  Valley  viticultural 
area  in  northwest  Yolo  County, 
California.  The  Capay  Valley  viticultural 
area  covers  appro,\imately  150  square 
miles  or  about  102,400  acres. 
Appro.ximately  25  acres  are  currently 
planted  to  wine  grapes. 
EFFECTIVE  DATE:  F.-hniarv  18.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristy  Cokin,  Regulations  Division, 
Bureau  of  Alcohol.  Tobacco  and 
Firearms,  650  Massachusetts  Avenue. 
NW.,  Washington,  DC  20226;  telephone 
202-927-8210. 
SUPPLEMENTARY  INFORMATION: 

Background  on  Viticultural  Areas 

Whnt  Is  ATFs  Authority  To  Establish  a 
Viticuhural  Artni? 

The  Federal  Alcohol  Administration 
Act  (FAA  Act)  at  27  U.S.C.  205(e) 
requires  that  alcohol  beverage  labels 
provide  the  consumer  with  adequate 
information  regarding  a  product's 
identity  and  prohibits  the  use  of 
deceptive  information  on  such  labels. 
The  FAA  Act  also  authorizes  the  Bpreau 
of  Alcohol.  Tobacco  and  Firearms  (ATF) 
to  issue  regulations  to  carry  out  the 
Acfs  provisions. 

Regulations  in  27  CFR  part  4,  Labeling 
and  Advertising  of  Wine,  allow  the 
establishment  of  definitive  viticultural 
areas.  The  regulations  allow  the  name  of 
an  approved  viticultural  area  to  be  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  A 
list  of  approved  viticultural  areas  is 
contained  in  27  CFR  part  9.  American 
Viticultural  Areas. 


What  Is  the  Definition  of  an  American 
Viticultural  Area? 

Section  4.25(e)(1).  title  27  CFR. 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features.  Viticultural  features  such  as 
soil,  climate,  elevation,  and  topography 
distinguish  it  from  surrounding  areas. 

What  Is  Required  To  Establish  a 
Viticultural  Area? 

Section  4.25a(e)(2).  title  27  CFT?. 
outlines  the  procedure  for  proposing  an 
American  viticultural  area.  Any 
interested  person  may  petition  ATF  to 
establish  a  grape-growing  region  as  a 
viticultural  area.  The  petition  must 
include: 

•  Evidence  thafthe  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition: 

•  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

•  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  features  of 
the  proposed  area  from  surrounding 
areas: 

•  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  GeologicalSurvey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

•  A  copy  of  the  appropriate  U.S.G.S. 
map(s)  with  the  boundaries  prominently 

rii,irl.c(l 
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Capay  Valley  Petition 

ATF  received  a  petition  from  Tom 
Frederick  and  Pam  Welch  of  Capay 
Valley  Vineyards  proposing  to  establish 
the  "Capay  Valley"  viticultural  area  in 
northwestern  Yolo  County.  California. 
The  valley  has  several  wine  grape 
growers,  including  one  who  recently 
received  awards  for  his  wines.  This 
viticultural  area  covers  approximately 
150  square  miles,  or  about  102.400 
acres.  Approximately  25  acres  are 
currently  planted  to  wine  grapes. 
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Notice  of  Proposed  Rulemaking 

ATF  published  a  notice  of  proposed 
rulemaking  regarding  the  Capay  Valley 
viticultural  area  in  the  July  25.  2002. 
Federal  Register  as  Notice  No.  948  (67 
FR  48597).  In  that  notice.  ATF  requested 
comments  by  September  23,  2002.  from 
all  interested  persons  concerning  the 
establishment  of  this  viticultural  area. 
ATF  received  no  comments  in  response 
toNotice  No.  948. 

What  Name  Evidence  Has  Been 
Provided? 

The  petitioners  submitted  as  evidence 
an  excerpt  from  the  book  "Capay  Valley: 
The  Land  &  The  People."  by  Ada 
Merhoff.  The  excerpt  states  that  the 
name  "Capay  Valley"  was  used  in  the 
late  1840s  to  identify  the  area  when  Pio 
Pico,  governor  of  the  territory  of  Alta 
California,  granted  nine  square  leagues 
of  land  called  the  Rancho  Canada  de 
Capay  to  three  Berryessa  brothers.  The 
book  also  contains  a  copy  of  an  1857 
map  of  the  valley,  titled  "Map  of  the 
Rancho  Canada  De  Capay."  A  copy  of  a 
map  titled  "Property  Owners  1858 
Canada  de  Capay  Grant"  on  page  6  of 
the  book  shows  further  subdivisions  as 
lands  were  sold. 

In  addition.  Merhoff  s  book  mentions 
the  Adobe  Ranch,  a  19th  century  Capay 
Valley  ranch  owned  by  John  Gillig. 
which  also  contained  a  vineyard  and 
winery.  Merhoff  references  other  works 
that  also  mention  Gillig's  ranch.  "The 
Western  Shore  Gazeteer  &  Commercial 
Directory  for  the  State  of  California — 
Yolo  County"  by  C.P.  Sprague  and  H.W. 
Atwell  states  that,  in  1869,  the  Capay 
Valley  Winery  at  Gillig's  ranch 
processed  grapes  from  his  and  several 
other  small  vineyards  in  the  vicinity, 
yielding  30,000  gallons  of  wine  in  both 
red  and  white  varieties.  Frank  T. 
Gilbert's  "The  Illustrated  Atlas  and 
History  of  Yolo  County,  "  published  in 
1879,  notes  that  Gillig's  vineyard  was 
"awarded  the  premium  in  1861  for 
having  the  finest  vineyard  in  the  state." 
Merhoff  s  book  also  states  that  the  word 
"Capay"  comes  from  the  Wintun 
Indian's  word  "capi",  which  means 
"stream"  in  their  Native  American 
language. 

What  Boundary  Evidence  Has  Been 
Provided? 

The  "Capay  Valley"  viticultural  area 
is  located  in  northwest  Yolo  County. 
California,  and  borders  Napa.  Lake,  and 
Colusa  Counties.  The  boundaries  of  the 
viticultural  area  follow  the  natural 
physical  boundaries  of  the  valley,  which 
are  formed  by  the  Blue  Ridge  Mountains 
to  the  west  and  the  Capay  Hills  to  the 
east.  Additionally,  Cache  Creek  runs  the 


entire  length  of  the  valley.  These 
boundaries  also  coincide  with  those  of 
the  Capay  Valley  General  Plan,  which  is 
a  subset  of  the  Yolo  County  General 
Plan. 

In  addition  to  the  required  U.S.G.S. 
map,  the  petitioner  provided  a  set  of 
maps  of  Yolo  County  compiled  in  1970 
as  part  of  a  soil  survey  by  the  United 
States  Department  of  Agriculture's  Soil 
Conservation  Service  and  the  University 
of  California  Agricultural  Experiment 
Station.  These  maps  show  in  further 
detail  the  boundaries  of  the  viticultural 
area. 

What  Evidence  Relating  to  Geographical 
Features  Has  Been  Provided? 

Soils 

The  petitioners  assert  that  the  soils  of 
the  Capay  Valley  viticultural  area  range 
from  Yolo-Brentwood,  which  is  a  well- 
drained,  nearly  level,  silty  clay  loam  on 
alluvial  fans,  to  Dibble-Millsholm, 
which  is  a  well  drained,  steep  to  very 
steep  loam  to  silty  clay  loam  over 
sandstone. 

Some  areas  have  clay  soils  with  creek 
rock  and  debris  intermixed.  Volcanic 
ash  is  also  found  in  some  areas, 
primarily  in  the  rolling  hills  in  the 
center  of  the  valley.  The  petitioners 
contend  that  these  clay  soils  intermixed 
with  creek  rock  and  volcanic  ash,  add 
a  distinctive  viticultural  aspect  to  the 
area. 

The  petitioners  state  that  one  of  the 
major  soil  differences  between  Capay 
Valley  and  the  adjacent  Central  Valley 
area  is  the  abundance  of  calcareous 
soils.  This  supply  of  calcium  makes  the 
clay  soils  of  the  Capay  Valley  less 
binding  and  allows  grapevine  roots  to 
penetrate  through  the  soils  more  easily. 
Water  usage  is  therefore  less  than  would 
be  expected  given  the  warm  climatic 
conditions.  The  c^cium-magnesium 
ratio  in  the  soils  is  easier  to  manage 
because  it  is  easier  to  add  magnesium 
than  calcium. 

Elevation 

The  petitioners  note  that  the  elevation 
of  the  Capay  Valley  viticultural  area 
ranges  from  100  meters  on  the  valley 
floor,  to  750  meters  at  the  top  of  the 
Blue  Ridge,  and  550  meters  at  the  top  of 
the  Capay  Hills. 

Climate 

The  petitioners  characterize  the 
climate  of  the  viticultural  area  as  one 
with  hot,  dry  summers  and  a  long 
growing  season.  Portions  of  the  valley 
receive  moderating  breezes  from  the 
Sacramento  Delta  and  San  Francisco 
Bay.  Fog  creeps  over  the  tops  of  the  Blue 
Ridge  during  heavy  fog  periods  in  the 


bay,  but  the  valley  is  shielded  from  the 
ground  fog  that  is  pervasive  in  the 
Sacramento  Valley.  Winters  are 
moderate  and  late  spring  frosts  are 
occasional  enough  to  negate  the  need  for 
active  frost  protection. 

Also,  the  petitioners  state  that  Capay 
Valley  is  warmer  than  Napa  Valley  to 
the  west.  This  warmer  climate  enables 
the  Capay  Valley  to  avoid  the  frost 
problems  that  are  common  in  Napa, 
offers  an  earlier  growing  season, 
typically  3  to  4  weeks,  and  reduces  the 
need  for  as  many  sulfur  sprays 
throughout  the  growing  season. 

Additionally,  the  petitioners  note,  the 
area  differs  from  its  Central  Valley 
neighbors  to  the  east  in  that,  while  they 
share  a  warmer  climate,  Capay  Valley's 
bud-break  is  typically  1-2  weeks  later. 

Regulatory  Analyses  and  Notices 

i.v  i  ill:,  a  Significant  Regulatory  Action 
as  Defined  by  Executive  Order  12866? 

It  has  been  determined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  Therefore,  a  regulatory 
assessment  is  not  required. 

How  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Proposed  Rule? 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
new  requirements  are  proposed.  The 
establishment  of  a  viticultural  area  is 
neither  an  endorsement  nor  approval  by 
ATF  of  the  quality  of  wine  produced  in 
the  area.  The  approval  of  this 
viticultural  area  petition  merely  allows 
wineries  to  more  accurately  describe  the 
origin  of  their  wines  to  consumers  and 
helps  consumers  identify'  the  wines  they 
purchase.  Thus,  any  benefit  derived 
from  the  use  of  a  viticultural  area  name 
is  the  result  of  a  proprietor's  own  efforts 
and  consumer  acceptance  of  wines  from 
that  area.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

Does  the  Paperwork  Reduction  Act 
Apply  to  This  Proposed  Rule? 

The  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  chapter  35.  and  its 
implementing  regulations.  5  CFR  part 
1320.  do  not  apply  to  this  rule  because 
no  requirement  to  collect  information  is 
imposed. 

Dratluiic  Intormdlnm 

The  principal  author  of  this  document 
is  Kristy  Colon.  Regulations  Division. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms. 

List  of  Subiects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure,  Alcohol  and  alcoholic 
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beverages.  Consumer  protection,  and 
Wine. 

Authi  11  iti    111(1  Issii.ince 

Title  27.  t;uile  ot  Federal  Regulations. 
Part  9.  American  Viticultural  Areas,  is 
amended  as  follows: 

PART  9     AMERICAN  VITICULTURAL 
AREAS 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  27  USC  20S 

Subpart  C     Approved  American 
Viticultural  Areas 

2.  Subpart  C  is  amended  by  adding 
§  9.176  to  read  as  follows: 

§9.176    Capay  Valley. 

(a)  Manm.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Capay 
Valley". 

(b)  Approved  Maps.  The  appropriate 
map  for  determining  the  boundary  of 
the  Capay  Valley  viticultural  area  is  the 
United  States  Geological  Survey 
(U.S.G.S.)  topographic  map  titled: 
30X60  Minute  Quadrangle  (Healdsburg. 
California  1972)  (Scale:  1:100.000). 

(c)  Boundaries.  The  Capay  Valley 
viticultural  area  is  located  in  Yolo 
County,  California.  The  beginning  point 
is  the  junction  of  the  Yolo.  Napa,  and 
Lake  County  lines. 

(1)  From  the  beginning  point,  proceed 
north  then  east  along  the  Yolo-Lake 
County  line; 

(2)  At  the  junction  of  the  Yolo.  Lake, 
and  Colusa  County  lines,  continue  east 
along  the  Yolo-Colusa  County  line  to  its 
junction  with  the  boundary  between 
ranges  R4W  and  R.3W: 

(3)  Then  south  along  the  R4W  and 
R3W  boundary  to  its  junction  with  the 
250  meter  contour  line; 

(4)  Proceed  generally  southeast  along 
the  meandering  250  meter  contour  line 
to  its  junction  with  the  TlON-TllN 
section  line; 

(5)  Continue  east  along  the  TlON- 
TllN  section  line  to  the  unnamed 
north-south  secondary  highway  known 
locally  as  County  Road  85; 

(6)  Then  south  along  County  Road  85. 
crossing  Cache  Creek,  to  its  intersection 
with  State  Highway  16; 

(7)  Proceed  east  on  Highway  16  to  its 
junction  with  the  unnamed  north-south 
light  duty  road  known  locally  as  County 
Road  85B: 

(8)  Then  south  on  County  Road  85B 
to  its  junction  with  the  unnamed  east- 
west  light  duty  road  known  locally  as 
County  Road  23; 

(9)  Proceed  west  on  County  Road  23 
for  approximately  500  feet  to  an 


unnamed  light  duty  road  known  localK 
as  County  Road  85: 

(10)  Proceed  south  on  County  Road  85 
until  the  road  ends  and  continue  south 
in  a  straight  line  to  the  T9N-T10N 
section  line; 

(11)  Then  west  on  the  T9N-T10N 
section  line  to  the  Napa- Yolo  County 
line; 

(12)  Continue  northwest  following  the 
Napa-Yolo  county  line  and  return  to  the 
starting  point. 

Dated:  October  24,  2002. 
Bradley  A.  Buckles. 
Director 

Approved:  November  14.  2002. 
Timothy  E.  Skud. 

Deputy  Assistant  Secretary  IRegulatory.  Tariff 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[CGDOS-02-097] 
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Safety  Zone   James  River  Newport 
News.  Virginia 

A   ency:  Coast  Guard.  DOT. 
action:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
encompassing  the  USS  RONALD 
REAGAN,  moored  at  Newport  News 
Shipbuilding  south  side  Pier  2.  This 
action  is  intended  to  restrict  vessel 
traffic  on  the  James  River  within  a  1000- 
foot  radius  of  the  vessel.  The  safety  zone 
is  necessary  to  protect^ariners  from  the 
hazards  associated  with  catapult  testing 
being  conducted  on  the  USS  RONALD 
REAGAN. 

DATES:  This  rule  is  effective  from  6  a.m. 
on  December  16.  2002  to  8  p.m.  on 
December  22,  2002. 

ADDRESSES:  Documents  indicated  in  this 
pirtiiiible  ds  being  available  in  the 
docket  are  part  of  docket  CGD05-02- 
097  and  are  available  for  inspection  or 
copying  at  USCG  Marine  Safety  Office 
Hampton  Roads.  200  Granby  Street. 
Norfolk,  Virginia.  23510  between  9:30 
a.m.  and  2  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  infqOMATION  CONTACT:  LT 
Monii  d  .\'      ^    ,  :    •  i    USCG 

Marine  Safety  Office  Hampton  Roads,  at 

SUPPLEMENTARY  INFORMATION. 
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We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B)  and 
553(d)(3).  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  a 
NPRM  and  making  this  regulation 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Because  of  the  danger  posed  by  the 
catapult  testing,  a  limited  access  area  is 
necessary  to  provide  for  the  safety  of 
mariners.  For  the  safety  concerns  noted, 
it  is  in  the  public  interest  to  have  these 
regulations  in  effect  during  the  testing. 

HcK  k'^rmind  .inil  F'urpdsp 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  encompassing  the 
USS  RONALD  REAGAN,  moored  at 
Newport  News  Shipbuilding  south  side 
Pier  2  while  conducting  catapult  dead 
load  testing.  The  safety  zone  will  restrict 
vessel  traffic  on  a  portion  of  the  lames 
River,  within  a  1000-foot  radius  of  the 
USS  RONALD  REAGAN.  The  safety 
zone  is  necessary  to  protect  mariners 
from  the  hazards  associated  with  the 
catapult  testing.  The  safety  zone  will  be 
effective  from  6  a.m.  on  December  16. 
2002  to  8  p.m.  on  December  22.  2002. 
Entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
Hampton  Roads  or  his  designated 
representative.  Public  notifications  will 
be  made  prior  to  the  testing  via  marine 
information  broadcasts. 

Discussion  of  Rule 

The  Coast  Guard  is  establishing  a 
safety  zone  within  a  1000-foot  radius  of 
the  USS  RONALD  REAGAN,  moored  at 
Newport  News  Shipbuilding  south  side 
Pier  2.  The  temporary  regulations  will 
be  enforced  from  6  a.m.  December  16. 
2002  through  8  p.m.  December  22,  2002, 
and  will  restrict  general  navigation  in 
the  safety  zone  during  the  testing. 
Except  for  participants  and  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area. 

RryulHtorv  F\  .liu.ition 

i  hi>  iiiii-  1.^  iioi  a    significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Februarv  26.  1979). 

This  temporary  final  rule  will  affect  a 
limited  area  for  less  than  one  week 
during  daylight  hours  only.  Advance 
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notification  via  marine  information 
broadcasts  will  enable  mariners  to  plan 
their  transit  to  avoid  the  safety  zone. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act  . 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  and  operators  of 
vessels  intending  to  transit  or  anchor  in 
that  vicinity  of  the  James  River  from  6 
a.m.  to  8  p.m.  on  December  16.  2002 
through  December  22.  2002. 

The  effect  of  this  rule  will  not  be 
significant  because  of  its  limited 
duration  and  the  extensive  advance 
notifications  that  will  be  made  to  the 
maritime  community  via  Local 
Broadcast  Notices  to  Mariners  and 
marine  information  broadcasts  so 
mariners  can  adjust  their  plans 
accordingly. 

AssistaiK  >•  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  callj- 
888-REG-FArR  (1-888-734-3247), 

CoiU'ttion  ot  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 


Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  .Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  pow-er  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 


Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulator}"  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulator}'  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Em  ircinnifnt 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 . 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.ID.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  is  a 
safety  zone  one  week  in  duration. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  ine  auinoriu  ciiaiion  lor  pan  lo.-i 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231:  50  U.S.C  191:  33 
CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5:  49 
CFR  1.46. 

2.  From  6  a.m.  on  December  16.  2002. 
to  8  p.m.  on  December  22.  2002.  add  a 
temporary'  §  165.T05-097  to  read  as 
follows: 

§l65T0S-09~     Safety  Zo-.e    Js-nef  r  ver, 
Newport  News.  Virginia 

(a)  Location.  The  following  area  is  a 
safety  zone:  all  waters  of  the  James  River 
within  1000  feet  of  the  USS  RONALD 
REAGAN,  moored  at  Newport  News 
Shipbuilding  south  side  Pier  2. 

(h)  Captain  of  the  Port.  Captain  of  the 
Port  means  the  Commanding  Officer  of 
the  Marine  Safety  Office  Hampton 
Roads,  Norfolk.  VA  or  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
who  has  been  authorized  to  act  on  his 
behalf 

(c)  Regulations.  (1)  All  persons  are 
required  to  comply  with  the  general 
regulations  governing  safety  zones 
found  in  §  165.23  of  this  part. 

(2)  Persons  or  vessels  requiring  entry 
into  or  passage  through  a  safety  zone 
must  first  request  authorization  from  the 
Captain  of  the  Port.  The  Captain  of  the 
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Port's  representative  enforcing  the  safety 
zone  can  be  contacted  on  VHF  marine 
band  radio,  channels  13  and  16.  The 
Captain  of  the  Port  can  be  contacted  at 
(757)668-5555. 

(3)  The  Captain  of  the  Port  will  notify 
the  public  of  changes  in  the  status  of 
this  safety  zone  by  marine  information 
broadcasi  on  VHF  marine  band  radio, 
channel  22  (157.1  MHz). 

(d)  Enforcement  period.  This  section 
will  be  enforced  from  6  a.m.  to  8  p.m. 
on  December  16,  2002  through 
December  22.  2002. 

Dated:  Dwembtir  16.  2002. 
L.  M.  Brooks, 

Capttiin.  CdosI  Guard.  Captain  ufthe  Port. 

Hampton  Hoads. 

ll'K  !)(>(  .  l)2-;i2141  Filed  12-19-02;  8:4.5  ami 

BILLING  CODE  4910-1 5- P 


FNVIRONMENTAL  PROTECTION 
AGFNC V 

10  CFR  P.Kt  -,2 

[MS  23-1—200242(3);  FRL-7424-31 

Approval  ,ind  Proniulqation  of 
implpme nt.ition  Pians  for  Mississippi 
Intectioiis  W.istu  incinerator 
Reqiiirprru'nts 

AGENCY:  tnvironmental  Protection 

Aj^cncv  (EPA). 

ACTION:  Direct  final  rule. 


summary:  The  EPA  is  approving  a 
revision  to  the  Mississippi  State 
Implementation  Plan  (SIP)  modifying 
infectious  waste  incineration 
requirements  to  reflect  current 
Emissions  Guidelines  approved  in  the 
State  for  existing  hospital/medical/ 
infectious  waste  incinerator  units 
(HMiWls). 

ATES:  This  direct  final  rule  is  effective 
lobruary  18.  2003  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  January  21.  2003.  If  adverse 
comment  is  received.  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Michele  Notarianni.  Air 
Planning  Branch.  U.S.  Environmental 
Protection  Agency  Region  4.  61  Forsyth 
Street.  SW..  Atlanta.  Georgia  30303- 
8960.  (404/562-9031  (phone)  or 
notarianni.michele@epa.gov  {e-mai\).) 

Copies  of  the  State  submittal(s)  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 
Environmental  Protection  Agency. 

Region  4,  Air  Planning  Branch,  61 


Forsyth  Street,  SW.,  Atlanta,  Georgia 
3P303-8960.  (Michele  Notarianni. 
(404)562-9031. 
notarianni.michele@epa.gov) 
Mississippi  Department  of 
Environmental  Quality.  Air  Division, 
PO  Box  10385.  lackson.  Mississippi 
3928*4— n'"^    ffh0 1 1  Qf.  1  -^  1  ?  1 1 

FOR  FURTHER  iNFORMATiON  CONTACT; 

Michele  Notarianni  at  address  listed 
above  or  404/562-9031 (phone) or 
notarianni  michele@epa.gov  (e-mail). 
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I  ho  Ll'A  i.s  approving  revisions  to 
rule  APC-S-1  to  reflect  current 
requirements  for  existing  HMIWIs  as 
detailed  in  the  Mississippi  HMIWI  State 
Plan.  The  State  of  Mississippi  submitted 
both  the  Plan  and  these  SIP  revisions  on 
Mav  5.  1999.  In  a  separate  notice.  EPA 
approved  the  Mississippi  HMIWI  State 
Plan  (65  FR  18252.  April  7.  2000).  The 
State  Plan  controls  air  emissions  from 
existing  HMIWIs  in  Mississippi,  except 
for  those  HMIWIs  located  in  Indian 
Country. 

The  associated  SIP  revisions  to  rule 
APC-S-1  correct  a  section  reference  in 
Paragraph  8.  "Incineration."  of  Section 
3,  "Specific  Criteria  for  Sources  of 
Particulate  Matter."  and  change 
provisions  listed  in  Paragraph  4. 
"Additional  Requirements  for  Infectious 
Waste  Incineration,"  of  Section  6.  "New 
Sources."  to  be  consistent  with  the 
Mississippi  HMIWI  State  Plan. 

II.  Final  Action 

The  EPA  is  approving  into  the 
Mississippi  SIP  revisions  to  rule  APC- 
S-1  because  they  are  consistent  with  the 
requirements  of  the  Clean  Air  Act  and 
EPA  policy. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Reyister 
publication.  EPA  is  publi.shiiii, 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  February  18.  2003 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
January  21.  2003. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 


Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  nile  will  be  effective  on  February 
18.  2003  and  no  further  action  will  be 
taken  on  the  proposed  rule. 

Ill     \ilniinisti,iti\f  KiHiuut'inints 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantlv  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  anv  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997), 
because  it  is  not  economically 
significant. 
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In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntcU^'  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq..  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 


and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  td  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  18, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

EPA-approved  Mississippi  Regulations 


List  III  Sul))(*i  tv  111  4iu  f  K  i'drt  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Lead. 
Nitrogen  dioxide.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  December  2.  2002. 
|.I.  Palmer.  Jr., 

Regional  Administrator.  Region  4. 

Part  52  of  chapter  I.  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52-nAMENDED^ 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  T  S  C   "401  et  seq. 

Subpart  Z — Mississippi 

.i   in  s52.127Uti  i  uic  table  is  amended 
under  subchapter  APC-S-1  by  revising 
the  entries  "Section  3"  and  "Section  6" 
to  read  as  follows: 

§52.1270    Identtficatior,  of  pian. 

***** 

(c)*   *   * 


State  citation 


Title/subject 


State  effec- 
tive date 


EPA  approval  date 


Comments 


APC-S-1 


Air  Emission  Regulations  for  the  Prevention.  Abatement,  and  Control  of  Air  Contaminants 


Section  3 


Specific  Cnteria  for  Sources  of 
Particulate  Matter 


05/28/99        12/20/02   [Insert   FR   page  cita- 
tion]. 


Sections  New  Sources 


05/28/99       12/20/02  [Insert  FR   page  cita- 
tion]. 


Subsection  2  Other  Limitations 
and  Subsection  3  NSPS  have 
not  tjeen  Federally  approved 


action;  Notice  of  acceptability. 


[PR  Doc.  02-31977  Filed  12-19-02;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL    742S^; 
RIN  2060- AG  12 

Protection  of  Stratosptieric  Ozone; 
Notice  17  for  Significant  New 
Alternatives  Policy  Program 

agency:  Liiviiuniiientdi  Protection 
Agency. 


SUMMARY:  This  notice  of  acceptability 
expands  the  list  of  acceptable 
substitutes  for  ozone-depleting 
substances  (ODS)  under  the  U.S. 
Environmental  Protection  Agency's 
(EPA)  Significant  New  Alternatives 
Policy  (SNAP)  program.  The  substitutes 
are  for  use  in  the  following  sectors: 
refrigeration  and  air  conditioning, 
solvents  cleaning,  fire  suppression  and 
t'xplosinn  protection,  and  aerosols. 

EFFECTIVE  DATE:  December  20.  2002. 

ADDRESSES:  Information  relevant  to  this 
notice  is  contained  in  Air  Docket  A-91- 
42,  1301  Constitution  Avenue.  NW.; 
U.S.  Environmental  Protection  Agency, 


Mail  Code  6102T;  Washington.  DC. 
20460.  The  docket  reading  room  is 
located  at  the  address  above  in  room 
B102  in  the  basement.  Reading  room 
telephone:  (202)  566-1744.  facsimile: 
(202)  566-1749  Air  docket  staff 
telephone:  (202)  566-1742  and 
facsimile:  (202)  566-1741  You  may 
inspect  the  docket  between  8:30  a.m. 
and  4:30  p.m.  weekdays.  As  provided  in 
40  CFR  part  2 ,  a  reasonable  fee  may  be 
charged  for  photocopying. 

FOR  FURTHER  INFORMATION  CON'ACT: 
Margaret  bneppara  tjy  leiepiiuue  at 
(202)  564-9163.  by  fax  at  (202)  565- 
2155.  by  e-mail  at 

sheppard.margaret@epa.gov,  or  by  mail 
at  U.S.  Environmental  Protection 


MJH 
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Agency,  1200  Pennsylvania  Avenue. 
N\V..  Mail  Code  62051.  Washington.  DC 
20460.  Overnight  or  courier  deliveries 
should  be  sent  to  501  3rd  Street.  NW., 
Washington.  DC  20001. 

For  more  information  on  the  Agency's 
process  for  administering  the  SNAP 
program  or  criteria  for  evaluation  of 
substitutes,  refer  to  the  original  SNAP 
nilt-making  published  in  the  Federal 
Register  on  March  18.  1994  (59  FR 
13044).  Notices  and  rulemakings  under 
the  SNAP  program,  as  well  as  other  EPA 
publications  on  protection  of 
stratospheric  ozone,  are  available  from 
EPA's  Ozone  Depletion  World  Wide 
Web  site  at  http://wwv,'.epa.f^ov/ozone/ 
including  the  SNAP  portion  at  http:// 
ivww  t'pn  (iov/oznnc/snap/. 
SUPPLEMENTARY  INFORMATION: 

I.  Li.stin^  1)1  .\i:i;»'pt.il)li!  Sub.slilutes 

A.  Refrigerdlioii  an(i  ,\ir  C^ondilioning 

B.  Solvent  C'leanin^ 
C;.  Firt!  Suppression 
D.  Aerosols 

II.  Se<:tion  612  Proj^ram 

.\.  SiHlutory  Requirements 

B.  Kegulatory  History 
Appendix  .\ — SuiiuiiHry  of  Acceptable 
Decisions 

I. -Listing  of  Acceptable  Substitutes 

This  sectu)n  presents  EPA  s  most 
recent  acceptable  listing  decisions  for 
substitutes  in  the  following  industrial 
sectors:  refrigeration  and  air 
conditioning,  solvent  cleaning,  fire 
suppression  and  explosion  protection, 
and  aerosols.  For  copies  of  the  full  list 
of  SNAP  decisions  in  all  industrial 
sectors,  visit  EPA's  Ozone  Depletion 
web  site  at  http://i\'\uv. epa.gov/ozone/ 
snap/lists/index.html. 

The  sections  below  discuss  the 
substitute  listing  in  detail.  Appendix  A 
contains  a  table  summarizing  today's 
listing  decisions.  The  statements  in  the 
"Further  Information  "  column  in  the 
table  provide  additional  information, 
but  are  not  legally  binding  under  section 
612  of  the  Clean  Air  Act.  In  addition, 
the  "further  information"  may  not  be  a 
comprehensive  list  of  other  legal 
obligations  you  may  need  to  meet  when 
using  the  substitute.  Although  you  are 
not  required  to  follow  recommendations 
in  the  'further  information  "  column  of 
the  table  to  use  a  substitute,  EPA 
strongly  encourages  you  to  apply  the 
information  when  using  these 
substitutes.  In  many  instances,  the 
information  simply  refers  to  standard 
operating  practices  in  existing  industry 
and/or  building-code  standards.  Thus, 
many  of  these  statements,  if  adopted, 
would  not  require  significant  changes  to 
existing  operating  practices. 

Submissions  to  EPA  for  the  use  of  the 
substitutes  listed  in  this  document  may 


be  found  under  category  Vl-D  of  EPA 
air  docket  A-91-42  at  f'^     ,■>■'-:- 
described  above  under  AODHESSts   You 
can  find  other  materials  supporting  the 
decisions  in  this  action  under  category 
IX-B  of  EPA  docket  A-91-42. 

A.  Refrigeration  and  Air  Conditioning 

1   and  2  R-404A  and  R-507A 

EPA's  decision:  R-404A  and  R-507A 
are  acceptable  for  use  in  new  and 
retrofit  equipment  as  substitutes  for 
HCFC-22  and  HCFC  blends  including, 
but  not  limited  to,  R-401A.  R-401B,  R- 
402A.  R^02B.  R^06A,  R-408A.  R- 
409A.R-411A.  R^llB.  R-tllC.  R- 
414A.  R-414B.  and  R-416A  in: 

•  Retail  food  refrigeration 

•  Ciold  storage  warehouses 

•  Commercial  ice  machines 

•  Refrigerated  transport 

•  Ice  skating  rinks 

•  Water  coolers 

•  Residential  dehumidifiers 

•  Vending  machines 

•  Industrial  process  air  conditioning 

•  Reciprocating  chillers 

•  Screw  chillers 

•  Centrifugal  chillers 

•  Industrial  process  refrigeration 

•  Very  low  temperature  refrigeration 

•  Non-mechanical  heat  transfer 
systems 

•  Household  refrigerators  and  freezers 

•  Household  and  light  commercial  air 
conditioning 

R-t04A  is  a  blend  of  44%  by  weight 
HFC-125  (pentafluoroethane),  52%  by 
weight  HFC-143a  (LLl-trifluoroethane) 
and  4%  by  weight  HFC- 134a  (1.1,1.2- 
tetrafluoroethane).  You  may  find  the 
submission  under  EPA  Air  Docket  A- 
91^2.  items  VI-D-284  and  VI-D-287. 
R-507A.  also  known  as  R-507.  is  a 
blend  of  50%  by  weight  HFC-125 
(pentafluoroethane)  and  50%  by  weight 
HFC-143a  (1,1.1-trifluoroethane). 

EPA  previously  listed  both  R-404A 
and  R-507A  as  acceptable  alternatives 
for  various  CFCs  (e.g..  R-12)  and  CFC- 
containing  blends  (e.g..  R-500  and  R- 
502)  in  several  applications  in  the 
original  SNAP  rulemaking  published  in 
the  Federal  Register  on  March  18.  1994 
(59  FR  13044)  and  in  subsequent  SNAP 
Notices  (August  26.  1994.  59  FR  44240: 
January  13,  1995.  60  FR  3318).  EPA 
previously  listed  R^04A  and  R-507A 
as  acceptable  substitutes  for  HCFC-22 
in  various  end  uses  (March  22.  2002.  67 
FR  13272  for  R-404A;  September  5, 
1996.  61  FR  47012  for  R-507A).  Since 
that  time,  many  users  have  switched 
directly  ft-om  CFCs  to  R-404A  or  R- 
507A.  while  others  have  switched  to 
HCFC-22  or  many  different  HCFC 
blends  found  acceptable  under  various 
SNAP  rulemakings  and  notices.  Todays 


decision  finds  it  acceptable  to  switch 
from  HCFC-22  and  HCFC  blends  to  R- 
404A  or  R-507A  in  the  end  uses  listed 
above. 

Environmental  Information 

The  ozone  depletion  potential  (ODP) 
of  R-404A  and  of  R-507A  is  zero.  The 
Global  Warming  Potentials  (GWP)  of 
HFC;-125.  HFC-143a  and  HFC-134a  are 
3400.  4300  and  1300.  respectively 
(relative  to  carbon  dioxide,  using  a  100- 
year  time  horizon). 

All  components  of  these  blends  have 
been  exempted  from  listing  as  a  volatile 
organic  compound  (VOC)  under  Clean 
Air  Act  regulations  concerning  the 
development  of  state  implementation 
plans  (SlPs)  at  40  CFR  51.1 00(s). 

Flammability  Information 

While  HFC-143a  is  moderately 
flammable,  the  blends  are  not 
flammable. 

Toxicity  and  Exposure  Data 

All  components  of  the  blend  have 
workplace  environmental  exposure 
limits  (WEELs)  of  1000  ppm  established 
bv  the  American  Industrial  Hygiene 
Association  (AIHA).  EPA  expects  users 
to  follow  all  recommendations  specified 
in  the  Material  Safety  Data  Sheet 
(MSDS)  for  the  blend  and  the  individual 
components  and  other  safety 
precautions  common  in  the  refrigeration 
and  air  conditioning  industry.  We  also 
expect  that  users  of  R-404A  and  R- 
507A  will  adhere  to  the  AIHAs  WEELs. 

Comparison  to  Other  Refrigerants 

R— 404A  and  R-507A  are  not  ozone 
depleting:  thus,  they  reduce  risk  from 
ozone  depletion  compared  to  HCFC-22. 
the  ODS  they  replace,  and  blends 
containing  HCFCs.  Flammability  and 
toxicity  risks  are  low.  as  discussed 
above.  Thus,  we  find  that  R-404A  and 
R-507A  are  acceptable  because  they 
reduce  overall  risk  to  public  health  and 
the  environment  in  the  end  uses  listed. 

3.  RS-24 

EPA's  decision:  RS-24  is  acceptable 
for  use  in  new  and  retrofit  equipment  as 
a  substitute  for  CFC-12  in  the  following 
end  uses: 

•  Industrial  process  refrigeration 

•  Industrial  process  air  conditioning 

•  Ice  skating  rinks 

•  Cold  storage  warehouses 

•  Refrigerated  transport 

•  Retail  food  refrigeration 

•  Vending  machines 

•  Water  coolers 

•  Commercial  ice  machines 

•  Household  refrigerators  and  freezers 

•  Residential  dehumidifiers 
RS-24  is  acceptable,  subject  to  use 

conditions,  for  use  in  new  and  retrofit 
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equipmont  as  a  substitute  tor  LFL-12  in 
the  following  end  use: 
•  Motor  vehicle  air  conditioning 

Conditions  for  Use  in  Motor  Vehicle  Air 
Conditioning  Systems 

Regulations  regarding  recycling  and 
prohibiting  venting  issued  under  section 
609  of  the  Clean  Air  Act  apply  to  this 
blend  (subpart  B  of  40  CFR  part  82). 

On  October  16.  1996.  (61  FR  54029). 
EPA  promulgated  a  final  rule  that 
prospectively  applied  certain  conditions 


on  the  use  of  any  retngerant  used  as  a 
substitute  for  CFC-12  in  motor  vehicle 
air  conditioning  systems  (Appendix  D  of 
subpart  G  of  40  CFR  part  82).  That  rule 
provided  that  EPA  would  list  new 
refrigerants  in  future  notices  of 
acceptability.  Therefore,  the  use  of  RS- 
24  as  a  CFC-12  substitute  in  motor 
vehicle  air  conditioning  systems  must 
follow  the  standard  conditions  imposed 
on  previous  refrigerants,  including: 

•  The  use  of  unique  fittings  designed 
by  the  refrigerant  manufacturer. 


•  The  application  oJ  a  detailed  labul, 

•  The  removal  of  the  original 
refrigerant  prior  to  charging  with  RS-24, 
and 

•  The  installation  of  a  high-pressure 
compressor  cutoff  switch  on  systems 
equipped  with  pressure  relief  devices. 

The  October  16,  1996.  rule  gives  full 
details  on  these  use  conditions. 

You  must  use  the  following  fittings  to 
use  RS-24  in  motor  vehicle  air 
conditioning  systems: 


Fitting  type 


Diameter 
(incties) 


Thread  pitch  (threads/inch) 


Thread  direction 


Low-Side  service  port 

High-side  service  port  

Large  containers  {>20  lb.) 
Small  cans  


quick-connect 
quick -connect 
quick -connect 
quick -connect 


The  quick-connect  fittings  have  been 
reviewed  and  found  to  be  sufficiently 
different  from  HFC-134a  and  FRIGC' 
FR-12  quick-connect  fittings  to  be 
considered  unique.  The  labels  will  have 
a  gold  background  and  black  text. 

The  submitter  of  RS-24  claims  that 
the  composition  of  this  HFC  blend  is 
confidential  business  information.  You 
can  find  a  version  of  the  submission 
with  information  claimed  confidential 
by  the  submitter  removed  in  EPA  Air 
Docket  A-91-42,  item  VI-D-281. 

Environmental  Information 

The  ozone  depletion  potential  (ODP) 
of  RS-24  is  zero.  The  Global  Warming 
Potentials  (GWPs)  of  the  constituents 
are  between  zero  and  approximately 
4000  (relative  to  carbon  dioxide,  using 
a  100-year  time  horizon). 

At  least  one  component  of  this  blend  • 
has  not  been  exempted  from  listing  as 
a  VOC  under  Clean  Air  Act  regulations 
concerning  the  development  of  SIPs  at 
40CFR51.100(s). 

Flammability  Information 

While  at  least  one  component  of  the 
blend  is  moderately  flammable,  the 
blend  is  not  flammable. 

Toxicity  and  Exposure  Data 

Components  of  the  blend  have 
workplace  guidance  level  exposure 
limits  on  the  order  of  500  to  1000  ppm. 
EPA  believes  this  exposure  limit  will  be 
protective  of  human  health  and  safety. 
EPA  expects  users  to  follow  all 
recommendations  specified  in  the 
Material  Safety  Data  Sheet  (MSDS)  for 
the  blend  and  the  individual 
components  and  other  safety 
precautions  common  in  the  refrigeration 
and  air  conditioning  industry. 


Comparison  to  Other  Refrigerants 

RS-24  is  not  an  ozone  depleter;  thus, 
it  reduces  risk  from  ozone  depletion 
compared  to  CFC-12.  the  ODS  it 
replaces.  RS-24  has  a  comparable  or 
lower  GWP  than  the  other  substitutes 
for  CFC-12.  Flammability  and  toxicity 
risks  are  low.  as  discussed  above.  Thus, 
we  find  that  RS-24  is  acceptable 
because  it  reduces  overall  risk  to  public 
health  and  the  environment  in  the  end 
uses  listed. 

4.  NU-22 

EPA's  decision:  NU-22  [R-1 25/1 34a/ 
600  (46.6/50.0/3.4)1  is  acceptable  for  use 
in  new  and  retrofit  equipment  as  a 
substitute  for  R-502  in: 

•  Industrial  process  refrigeration 

•  Industrial  process  air-conditioning 

•  Cold  storage  warehouses 

•  Refrigerated  transport 

•  Retail  food  refrigeration 

•  Commercial  ice  machines 

•  Vending  machines 

•  Water  coolers 

•  Ice  skating  rinks 

NU-22  is  a  blend  of  46.6  percent 
HFC-125,  50.0  percent  HFC-134a,  and 
3.4  percent  n-butane. 

You  can  find  the  most  recent 
submission  in  EPA  Air  Docket  A-91-42, 
item  VI-D-286. 

In  SNAP  Notice  of  AcceptabiHty  #16 
(March  22,  2002;  67  FR  13272),  EPA 
noted  that  the  composition  of  NU-22 
was  changed  to  match  that  of  ISCEON 
59.  and  that  EPA  previously  found 
ISCEON  59  acceptable  as  a  substitute  for 
R-22  in  a  number  of  end  uses  in  SNAP 
Notice  of  Acceptability  #11  (December 
6.  1999:  fi4  FF  68039).' 

Environment ai  Iniormation 

For  environmental  information  on 
HFC-125  and  HFC-134a.  see  above  in 


section  I.A.I  for  R-404A.  The  ozone 
depletion  potential  (ODP)  of  NU-22  is 
zero.  The  Global  Warming  Potential 
(GWP)  of  butane  is  less  than  10  (relative 
to  carbon  dioxide,  using  a  100-year  time 
horizon).  Butane  is  a  VOC  under  Clean 
Air  Act  regulations  concerning  the 
development  of  SIPs  at  40  CFR 
51.100(s). 

Flammability  Information 

While  butane,  one  component  of  the 
blend,  is  flammable,  the  blend  is  not 
flanamable. 

Toxicity  and  Exposure  Data 

HFC-125  and  HFC-134a  have 
guidance  level  WEELs  of  1000  ppm 
established  by  the  AIHA.  Butane  has  a 
threshold  limit  value  (TLV)  of  800  ppm 
established  by  the  American  Conference 
of  Goverment  Industrial  Hygienists 
(ACGIH).  EPA  expects  users  to  follow 
all  recommendations  specified  in  the 
Material  Safety  Data  Sheet  (MSDS)  for 
the  blend  and  the  individual 
components  and' other  safety 
precautions  common  in  the  refrigeration 
and  air  conditioning  industry.  We  also 
expect  that  users  of  NU-22  will  adhere 
to  the  AIHAs  WEELs  and  the  ACGIH's 
TLVs. 

Comparison  to  Other  Refrigerants 

NU-22  is  not  an  ozone  depleter;  thus, 
it  reduces  risk  from  ozone  depletion 
compared  to  R-502,  the  ODS  it  replaces. 
NU-22  has  a  comparable  or  lower  GWP 
than  the  other  substitutes  for  R-502. 
Flammability  and  toxicity  risks  are  low. 
as  discussed  above.  Thus,  we  find  that 
NU-22  is  acceptable  because  it  reduces 
overall  risk  to  public  health  and  the 
environment  in  the  end  uses  listed. 
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5.  R-407C 

EPA's  decision:  R-407C  is  acceptable 
for  use  in  new  and  retrofit  equipment  as 
a  substitute  for  HCFC-22  and  HCFC 
blends  includinj?.  but  not  limited  to.  R- 
401A.  R-401B.  R-402A.  R-402B.  R- 
406A.  R^08A.  R-409A.  R-4nA.  R- 
411B.  R-411C,  R-414A.  R-414B.  and  R- 
416A  in; 

•  Retail  food  refrigeration 

•  Cold  storage  warehouses 

•  Commercial  ice  machines 

•  Refrigerated  transport 

•  Ice  skating  rinks 

•  Water  coolers 

•  Residential  dehumidifiers 

•  Vending  machines 

•  Industrial  process  air  conditioning 

•  Reciprocating  chillers 

•  Screw  chillers 

•  Centrifugal  chillers 

•  Industrial  process  refrigeration 

•  Very  low  temperature  refrigeration 

•  Non-mechanical  heat  transfer 
systems 

•  Household  refrigerators  and  freezers 

•  Household  and  light  commercial  air 
conditioning 

R-407C  is  a  blend  of  23%  by  weight 
HFC-32  (difluoromethane).  25%  by 
weight  HFC-125  (pentafluoroethane) 
and  32%  by  weight  HFC-l.J4a  (1.1.1.2- 
tetrafluoroethane). 

EPA  previously  listed  R-407C  as  an 
acceptable  alternative  for  HCFC-22  and 
C.FV.s  in  various  end  uses  under  SNAP 
(February  8.  199H:  61  FR  4736).  Since 
that  time,  many  users  have  switched  to 
R-407C.  while  others  have  switched  to 
many  different  HCFC  blends  found 
acceptable  under  various  SNAP 
rulemakings  and  notices.  Today's 
decision  finds  it  acceptable  to  switch 
from  HCFC  blends  to  R-407C. 

Environmental  Information 

The  ozone  depletion  potential  (ODP) 
of  R-407C;  is  zero.  The  Global  Warming 
Potentials  (GWP)  of  HFC-12.'5.  HFC-32 
and  HFC- 134a  are  3400.  880.  and  1300. 
respectively  (relative  to  carbon  dioxide, 
using  a  100-vear  time  horizon). 

HFC-32  is  the  only  component  of  this 
blend  that  is  a  VOC.  under  Clean  Air  Act 
regulations. 

Flammability  Information 

While  HFC-32  is  moderately 
flammable,  the  blend  is  not  flammable. 

Toxicity  and  Exposure  Data 

All  components  of  the  blend  have 
workplace  environmental  exposure 
limits  (WEELs)  of  1000  ppm  established 
bv  the  American  Industrial  Hygiene 
Association  (AIHA).  EPA  expects  users 
to  follow  all  recommendations  specified 
in  the  Material  Safety  Data  She«!t 
(MSDS)  for  the  blend  and  the  individual 


components  and  other  safety 
precautions  common  in  the  refrigeration 
and  air  conditioning  industry.  We  also 
expect  that  users  of  R-407C  will  adhere 
to  the  AlHAs  WEELs. 

Comparison  to  Other  Refrigerants 

R-407C  is  not  an  ozone  depleter;  thus, 
it  reduces  risk  from  ozone  depletion 
compared  to  HCFC-22.  the  ODS  it 
replaces,  and  blends  containing  HCFCs. 
R-407C  has  a  comparable  or  lower  GWP 
than  the  other  substitutes  for  HCFC-22. 
Flammability  and  toxicity  risks  are  low. 
as  discussed  above.  Thus,  we  find  that 
R-407C  is  acceptable  because  it  reduces 
overall  risk  to  public  health  and  the 
environment  in  the  end  uses  listed. 

6.  R-410A 

EPA's  decision:  R-410A  is  acceptable 
for  use  in  new  equipment  as  a  substitute 
for  HCFC  blends  including,  but  not 
limited  to.  R-401  A.  R-401B.  R-402A, 
R-402B.  R-406A.  R-408A.  R-409A.  R- 
411A.  R-411B.  R-411C.  R-n4A.  R- 
414B.and  R-416A  in: 

•  Retail  food  refrigeration 

•  Cold  storage  warehouses 

•  Commercial  ice  machines 

•  Refrigerated  transport 

•  Ice  skating  rinks 

•  Water  coolers 

•  Residential  dehumidifiers 

•  Vending  machines 

•  Industrial  process  air  conditioning 

•  Reciprocating  chillers 

•  Screw  chillers 

•  Centrifugal  chillers 

•  Industrial  process  refrigeration 

•  Very  low  temperature  refrigeration 

•  Non-mechanical  heat  transfer 
systems 

•  Household  refrigerators  and  freezers 

•  Household  and  light  commercial  air 
ccmditioning 

R^lOA  is  a  blend  of  507o  by  weight 
HFC-32  (difiuoromethane)  and  50%  by 
weight  HFC-125  (pentafluoroethane). 

EPA  previously  listed  R-410A  as  an 
acceptable  alternative  for  HCFC-22  and 
CFCs  in  various  end  uses  under  SNAP 
(February  8.  1996:  61  FR  4736).  Since 
that  time,  many  users  have  switched  to 
R— 410A.  while  others  have  switched  to 
many  different  HCFC  blends  found 
acceptable  under  various  SNAP 
rulemakings  and  notices.  Today's 
decision  finds  it  acceptable  to  switch 
from  HCFC  blends  to  R-tlOA. 

Environmental  Information 

The  ozone  depletion  potential  (ODP) 
of  R^lOA  is  zero.  For  environmental 
information  about  HFC-125.  see  section 
I.A.I  above  for  R-404A;  for 
environmental  information  about  HFC- 
32,  see  section  I.  A. 5  above  foi  R-407C. 


Flammability  Information 

While  HFC-32  is  moderately 
flammable,  the  blend  is  not  fiammable. 

Toxicity  and  Exposure  Data 

For  toxicity  and  exposure  data  on 
HFC-125  and  HFC-32.  see  section  I.A.5 
above  for  R-407C.  We  expect  that  users 
of  R-410A  will  adhere  to  the  AIHA's 
WEELs. 

Comparison  to  Other  Refrigerants 

R— 410A  is  not  an  ozone  depleter: 
thus,  it  reduces  risk  from  ozone 
depletion  compared  to  HCFC-22,  the 
ODS  it  replaces,  and  blends  containing 
HCFCs.  Flammability  and  toxicity  risks 
are  low.  as  discussed  above.  Thus,  we 
find  that  R-410A  is  acceptable  because 
it  reduces  overall  risk  to  public  health 
and  the  environment  in  the  end  uses 
listed. 

7.  R-414B 

EPA's  decision:  R-414B  [R-22/124/ 
600a/142b  (50/39/1.5/9.5)1  is  acceptable 
for  use  in  new  and  retrofit  equipment  as 
a  substitute  forCFC^12  and  CFC-114  in: 

•  Industrial  process  air  conditioning 

R-414B.  solcf  under  the  trade  name 
Hot  Shot,  is  a  blend  of  50%  by  weight 
HCFC-22  (chlorodifiuoromethane).  39% 
by  weight  HCFC-124  (2-chloro-l. 1.1,2- 
tetrafluoroethane),  1.5%  by  weight  R- 
600a  (isobutane)  and  9.5%  by  weight 
HCFC-142b  (1-chloro-l.l- 
difluoroethane).  You  may  find  the 
submission  under  EPA  Air  Docket  A- 
91-42.  item  VI-D-289. 

EPA  previously  listed  R— 414B  as  an 
acceptable  alternative  for  CFC-12  and 
R-500  in  several  end-uses  under  SNAP 
(September  5,  1996:  61  FR  47012)  and 
found  it  acceptable  subject  to  use 
conditions  as  a  CFC-12  alternative  in 
motor  vehicle  air  conditioners  (October 
16.  1996:  61  FR  54029).  Today's 
decision  extends  this  decision  to  an 
additional  end-use. 

Environmental  Information 

The  ozone  depletion  potentials 
(ODPs)  of  HCFC-22.  HCFC-124  and 
HCFC-142b  are  0.055.  0.022  and  0.065. 
respectively.  The  global  warming 
potentials  (GWPs)  are  1700,  620  and 
2400.  respectively  (relative  to  carbon 
dioxide,  using  a  i  00-year  time  horizon). 

Isobutane  is  under  Clean  Air  Act 
regulations  concerning  the  development 
ofSIPsat40CFR51.100(s). 

Flammability  Information 

-    While  HCFC-142b  and  isobutane  are 
fiammable.  the  blend  is  not  flammable. 

Toxicity  and  Exposure  Data 

HCFC-22.  HCFC-124  and  HCFC-142b 
have  workplace  environmental  exposure 
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limits  (WEELs)  established  by  the 
American  Industrial  Hygiene 
Association  (AIHA)  or  threshold  limit 
value  (TLV)  established  by  the 
American  Conference  of  Goverment 
Industrial  Hygienists  (ACGIH)  of  1000 
ppm.  Isobutane  has  a  recommended 
exposure  limit  (REL)  of  800  ppm 
established  by  the  National  Institute  for 
OccupatioHR!  Safety  and  Health 
(NIOSH     KP.\  .xpt'cts  users  to  follow 
,ill  r'l    iiiiii'  ini.itidns  specified  in  the 
MaitTiii  >,ilit>  iJdid  Sheet  (MSDS)  for 
the  blend  and  the  individual 
compnnpnts  and  other  safety 
pre<  .uitiiiiis  common  in  the  refrigeration 
and  air  conditioning  industry'  We  also 
expect  ihatuSQrs  of  R^14B  will  adhere 
to  all  recommended  exposure  limits. 

Comparison  to  Other  Refrigerants 

R-414R  has  a  much  lower  ozone- 
dupletiun  potential  than  CFC-12  and 
CFC-114,  the  ODSs  it  replaces;  thus,  it 
reduces  risk  from  ozone  depletion  R- 
414B  has  a  comparable  or  lower  GWP 
than  the  other  substitutes  for  CFC-12 
and  CFC-114  in  the  end-use  listed. 
Flammability  and  toxicity  risks  are  low, 
as  discussed  above.  Thus.  \Ve  find  that 
R-414B  is  acceptable  because  it  reduces 
overall  risk  to  public  health  and  the 
environment  in  the  end  use  listed. 

,  B.  Solvent  Cleaning 

'KHCFC-225ca/cb 

EPA's  Decision:  HCFC-225ca  and 
HCFC-225cb  are  acceptable  for  use  as  a 
substitute  for  CFC-113  and  methyl 
chloroform  in  the  metals  cleaning  end 
use. 

HCFC-225ca  is  also  called  3.3- 
dichloro-l  .1.1 ,2 .2-pentanuoropropane. 
HCFC-225cb  is  also  called  1.3-dichloro- 
1.1,2,2.3-pBntanuoropropane.  They  are 
sold  in  a  commercial  blend  of  45%  of 
the  ca  isomer  and  55%  of  the  cb  isomer 
("HCFCca/cb"). 

EPA  has  previously  found  HCFC- 
225ca/cb  acceptable  subject  to  use 
conditions  for  use  in  solvents  cleaning 
in  the  precision  cleaning  and  electronics 
cleaning  end  uses  dune  13.  1995,  60  FR 
31092)  and  acceptable  for  use  in  aerosol 
solvents  (April  28,  1999.  64  FR  22981). 

Environmental  Information 

HCFC-225ca  and  HCFC-225cb  have 
ozone  depletion  potentials  (ODPs). 
respectively,  of  0.025  and  0.033.  HCFC- 
225ca  and  HCFC-225cb  have  global 
warming  potentials  (GWPs)  of  180  and 
620.  respectively,  over  a  100-year  time 
horizon.  HCFC-225ca  has  an 
atmospheric  lifetime  (ALT)  of  2.1  years 
and  HCFC-225cb  has  an  ALT  of  6.2 

years. 

HCFC-225ca.  HCFC-225cb,  and  the 
commercial  blend  of  HCFC-225ca/cb 


have  been  exempted  from  listing  as 
volatile  organic  compounds  (VOCs) 
under  Clean  Air  Act  regulations 
concerning  the  development  of  state 
implementation  plans  at  40  CFR 
51.100(s). 

Flammability 

HCFC-225ca,  HCFC-225cb,  and  the 
commercial  blend  of  HCFC-225ca/cb 
are  non-flammable. 

Toxicity  and  Exposure  Data 

The  manufacturer's  recommended 
exposure  guidelines  over  an  eight-hour 
time-weighted  average  are  50  ppm  for 
HCFC-225ca,  400  ppm  for  HCFC-225cb, 
and  100  ppm  for  the  commercial 
mixture  of  HCFC-225ca/cb.  EPA 
initially  established  a  use  condition  for 
HCFC-225caycb  in  the  precision 
cleaning  and  electronics  cleaning  end 
uses  and  did  not  issue  an  acceptability 
determination  for  the  metal  cleaning 
end  use  because  of  earlier  data 
indicating  the  exposure  guideline  for 
the  commercial  mixture  should  be  only 
50  ppm.  More  recent  analysis  of  the 
toxicological  data  indicate  that  a  higher 
exposure  guideline  is  appropriate 
(SNAP  Notice  #16,  March  22.  2002,  67 
FR  13272).  EPA  expects  users  of  HCFC- 
225ca/cb  to  follow  all  recommendations 
specified  in  the  manufacturer's  Material 
Safety  Data  Sheets  (MSDSs). 

Comparison  to  Other  Cleaning  Solvents 

HCFC-225ca  and  HCFC-225cb  have 
ODPs  of  0.025  and  0.033,  respectively; 
thus,  they- reduce  risk  overall  compared 
to  CFC-113  and  methyl  chloroform,  the 
ODSs  they  replace.  HCFC-225ca  and 
HCFC-225cb  have  comparable  or  lower 
GWP  than  some  acceptable  substitutes 
for  CFC-113  and  methyl  chloroform. 
HCFC-225ca  and  HCFC:-225cb  are  non- 
flammable. HCFC-225ca  and  HCFC- 
225cb  are  VOC-exempt.  Thus,  we  find 
that  HCFC-225ca,  HCFC-225cb.  and  the 
commercial  blend  of  HCFC-225ca/cb 
are  acceptable  because  they  reduce 
overall  risk  to  public  health  and  the 
environment  in  the  end  use  listed. 

C.  Fire  Suppression  and  Explosion 
Protection 

1.  C6-perfluoroketone 

EPA's  decision:  C6-perfluoroketone  is 
acceptable  as  a  substitute  for  halon  1301 
in  the  total  flooding  end  use  for  both 
normally  occupied  and  unoccupied 
spaces. 

C6-perfluoroketone  is  comprised  of  a 
perfluoroalkyl  ketone  (1,1,1.2,2,4.5,5,5- 
nonafluoro-4-(trifluoromethyl)-3- 
pentanone).  It  is  marketed  under  the 
trade  name  Novec-1230.  Other  names 
include  FK-5-l-12mmy2,  perfluoro-2- 
methyl-3-pentanone,  and  L-15566.  You 


can  find  a  version  of  the  submission 
with  information  claimed  confidential 
by  the  submitter  removed  in  EPA  Air 
Docket  A-91-42.  items  Vl-D-269  and 
VI-D-277.  Additional  information  on 
this  fire  suppressant  is  available  in  EPA 
Air  Docket  A-2002-08. 

Environmental  Information 

C6-perfluoroketone  has  no  ozone- 
depletion  potential,  a  global  warming 
potential  of  six  to  100  relative  to  CO2 
over  a  100  year  time  horizon,  and  an 
atmospheric  lifetime  of  less  than  three 
days. 

Flammability 

Ce-perfluoroketone  is  non-flammable. 

Toxicity  and  Exposure  Data 

The  C6-perfluoroketone  was  assayed 
for  its  ability  to  induce  cardiac 
sensitization  in  the  beagle  dog 
(Huntington  2001).  In  that  study,  the 
cardiotoxic  NOAEL  was  determined  to 
be  10  percent.  The  manufacturer's 
maximum  design  concentration  of  6.44 
percent  is  significantly  below  the 
cardiotoxic  NOAEL. 

Appropriate  protective  measures 
should  be  taken  and  proper  training 
administered  for  the  manufacture, 
clean-up  and  disposal  of  this  product 
and  for  the  installation  and  maintenance 
of  the  total  flooding  systems  using  this 
product.  EPA  recommends  the 
following  for  establishments  installing 
and  maintaining  total  flooding  systems 
using  this  agent: 

•  Install  and  use  adequate  ventilation; 

•  Clean  up  all  spills  immediately  in 
accordance  with  good  industrial 
hygiene  practices; 

•  Provide  training  for  safe  handling 
procedures  to  all  employees  that  would 
be  likely  to  handle  containers  of  the 
agent  or  extinguishing  units  filled  with 
the  agent;  and 

•  Provide  safety  features  such  as  pre- 
discharge  alarms,  time  delays,  and 
system  abort  switches,  as  directed  by 
applicable  OSHA  regulations  and  NFPA 
standards.  EPA  recommends  that 
unnecessary'  exposure  to  fire 
suppression  agents  and  their 
decomposition  products  be  avoided  and 
that  personnel  exposure  be  limited  to  no 
more  than  5  minutes. 

Use  of  this  agent  should  conform  with 
relevant  Occupational  Safety  and  Health 
Administration  (OSHA)  requirements, 
including  29  CFR  1910,  subpart  L, 
sections  1910.160  and  1910.162.  EPA 
expects  that  users  will  follow  the  safety 
guidelines  in  the  NFPA  2001  standard 
for  clean  agent  fire  extinguishing 
systems  and  the  guidelines  in  the 
manufacturer's  MSDSs. 
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Comparison  to  Other  Fire  Suppressants 

EPA  has  reviewed  the  potential 
environmental  impacts  of  this  substitute 
and  has  concluded  that,  by  comparison 
to  halon  1301  and  other  acceptable 
substitutes.  C6-perfluoroketone 
significantly  reduces  overall  risk  to  the 
environment.  With  no  ozone-depletion 
potential,  a  global  warming  potential 
value  of  less  than  100,  and  an 
atmospheric  lifetime  of  less  than  three 
days.  C6-perfluoroketone  provides  an 
improvement  over  use  of  halon  1301. 
hydrochlorofluorocarbons  (HCFCs)  and 
hydrofluorocarbons  (HFCs)  in  fire 
protection.  We  find  that  C6- 
perfluoroketone  is  acceptable  because  it 
reduces  overall  risk  to  public  health  and 
the  environment  in  the  end  use  listed. 

D.  Aerosols 

1.  HCFC-225ca/cb 

EPAs  Decision:  HCFC-225ca  and 
HCFC-225cb  are  acceptable  for  use  as  a 
substitute  for  HCFC-141b  in  the  aerosol 
solvent  end  use. 

For  further  information  on  HCFC- 
225ca  and  HCFC-225cb,  see  section  B,. 
Solvent  Cleaning,  above. 

Comparison  to  Other  Aerosol  Solvents 

HCFC-225ca  and  HCFC-225cb  have 
ODPs  of  0.025  and  0.033.  while  HCFC- 
141b  hasanODPofO.il;  thus.  HCFC- 
225ca  and  -225cb  reduce  risk  overall 
compared  to  HCFC-141b.  the  ODS  they 
replace.  HCFC-225ca  and  HCFC-225cb 
have  GWPs  of  180  and  620,  respectively, 
which  are  comparable  or  lower  than  the 
GWP  of  HCFC-141b  (700)  and  the  GWPs 
of  some  acceptable  substitutes  for 
HCFC-14lb.  HCFC-225ca  and  HCFC- 
225cb  are  non-flammable.  They  are  less 
toxic  than  some  other  acceptable 
substitutes  for  HCFC-14lb.  HCFC- 
225ca  and  -225cb  are  VOC-exempt  and 
are  not  hazardous  air  pollutants,  unlike 
many  alternatives  in  this  end  use. 
Therefore,  we  find  that  HCFC-225ca. 
HCFC-225cb,  and  the  commercial  blend 
of  HCFC-225ca/cb  are  acceptable 
because  they  reduce  overall  risk  to 
public  health  and  the  environment  in 
the  end  use  listed 

U.  Section  612  Program 

A.  Statutory  Requirements 

Section  612  of  the  Clean  Air  Act 
authorizes  EPA  to  develop  a  program  for 
evaluating  alternatives  to  ozone- 
depleting  substances.  We  refer  to  this 
program  as  the  Significant  New 
Alternatives  Policy  (SNAP)  program. 
The  major  provisions  of  section  612  are: 

•  Rulemaking — Section  612(c) 
requires  EPA  to  promulgate  rules 
making  it  unlawful  to  replace  any  class 
I  (chlorofluorocarbon.  halon.  carbon 
tetrachloride,  methyl  chloroform. 


methyl  bromide,  and 
hydrobromofluorocarbon)  or  class  II 
(hydrochlorofluorocarbon)  substance 
with  any  substitute  that  the 
Administrator  determines  may  present 
adverse  effects  to  human  health  or  the 
environment  where  the  Administrator 
has  identified  an  alternative  that  (1) 
reduces  the  overall  risk  to  human  health 
and  the  environment,  and  (2)  is 
currently  or  potentially  available. 

•  Listing  of  Unacceptable/ Acceptable 
Substitutes— Section  612(c)  also 
requires  EPA  to  publish  a  list  of  the 
substitutes  unacceptable  for  specific 
uses.  EPA  must  publish  a  corresponding 
list  of  acceptable  alternatives  for 
specific  uses. 

•  Petition  Process — Section  612(d) 
grants  the  right  to  any  person  to  petition 
EPA  to  add  a  substance  to  or  delete  a 
substance  from  the  lists  published  in 
accordance  with  section  612(c).  The 
Agency  has  90  days  to  grant  or  deny  a 
petition.  Where  the  Agency  grants  the 
petition,  it  must  publish  the  revised  lists 
within  an  additional  six  months. 

•  90-day  Notification— Section  612(e) 
directs  EPA  to  require  any  person  who 
produces  a  chemical  substitute  for  a 
class  I  substance  to  notify  the  Agency 
not  less  than  90  days  before  new  or 
existing  chemicals  are  introduced  into 
interstate  commerce  for  significant  new 
uses  as  substitutes  for  a  class  I 
substance.  The  producer  must  also 
provide  the  Agency  with  the  producer's 
unpublished  health  and  safety  studies 
on  such  substitutes. 

•  Outreach— Section  612(b)(1)  states 
that  the  Administrator  shall  seek  to 
maximize  the  use  of  federal  research 
facilities  and  resources  to  assist  users  of 
class  I  and  11  substances  in  identif\'ing 
and  developing  alternatives  to  the  use  of 
such  substances  in  key  commercial 
applications. 

•  Clearinghouse — Section  612(b)(4) 
requires  the  Agency  to  set  up  a  public 
clearinghouse  of  alternative  chemicals, 
product  substitutes,  and  alternative 
manufacturing  processes  that  are 
available  for  products  and 
manufacturing  processes  which  use 
class  I  and  11  substances. 

B.  Regulatory  History 

On  March  18.  1994.  EPA  published 
the  final  rulemaking  (59  FR  13044) 
which  described  the  process  for 
administering  the  SNAP  program.  In  the 
same  notice,  we  issued  the  first 
acceptability  lists  for  substitutes  in  the 
major  industrial  use  sectors.  These 
sectors  include: 

•  Refrigeration  and  air  conditioning: 

•  Foam  blowing: 

•  Solvents  cleaning; 

•  Fire  suppression  and  explosion 
protection; 


•  Stenlants, 

•  Aerosols; 

•  Adhesives.  coatings  and  inks;  and 

•  Tobacco  expansion. 

These  sectors  compose  the  principal 
industrial  sectors  that  historically 
consumed  the  largest  volumes  of  ozone- 
depleting  compounds. 

As  described  in  this  original  rule  for 
the  SNAP  program,  EPA  does  not 
believe  that  rulemaking  procedures  are 
required  to  list  alternatives  as 
acceptable  with  no  limitations.  Such 
listings  do  not  impose  any  sanction,  nor 
do  they  remove  any  prior  license  to  use 
a  substance.  Therefore,  by  this  notice  we 
are  adding  substances  to  the  list  of 
acceptable  alternatives  without  first 
requesting  comment  on  new  listings. 

However,  we  do  believe  that  notice- 
and-comment  rulemaking  is  required  to 
place  any  substance  on  the  list  of 
prohibited  substitutes,  to  list  a 
substance  as  acceptable  only  under 
certain  conditions,  to  list  substances  as 
acceptable  only  for  certain  uses,  or  to 
remove  a  substance  from  the  lists  of 
prohibited  or  acceptable  substitutes.  We 
publish  updates  to  these  lists  as  separate 
nntiifs  of  rulemaking  in  the  Federal 

1  he  Agency  defines  a  "substitute"  as 
any  chemical,  product  substitute,  or 
alternative  manufacturing  process, 
whether  existing  or  new,  intended  for 
use  as  a  replacement  for  a  class  1  or  class 
II  substance.  Anyone  who  produces  a 
substitute  must  provide  EPA  with 
health  and  safety  studies  on  the 
substitute  at  least  90  days  before 
introducing  it  into  interstate  commerce 
for  significant  new  use  as  an  alternative. 
This  requirement  applies  to  substitute 
manufacturers,  but  may  include 
importers,  formulators,  or  end-users, 
when  they  are  responsible  for 
introducing  a  substitute  into  commerce. 

You  can  find  a  complete  chronology 
of  QV  AP  .1."  isions  and  the  appropriate 
\  >  i).  !  ,il  Kt  .lister  citations  from  the 
SNAl'  section  of  EPAs  Ozone  Depletion 
World  Wide  Web  site  at  w-vvw. epa.gov/ 
ozone/title6/snap/chron.html.  This 
information  is  a!  -  '  ible  from  the 

Air  Docket  [see  addresses  section 
above  for  contact  information). 

!  ist  ,,\  Siihi.M  fv  in  40  (  i  K  t'.irt  H2 

Lnviruiimeiitdl  prutuctiun. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Reporting  and 
recordkeeping  requirements. 

Dated;  December  9.  2002. 
Brian  |.  McLean, 
Director.  Office  of  Atmospheric  Programs. 
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Refrigeration  and  Air-conditioning 


End-Use 


Substitute 


Decision 


Further  information 


Industnal    process   refngeratlon    (retrofit   and 
new). 


Industrial  process  refrigeration  (new) 


RS-24  as  a  substitute  for  CFC-12 


NU-22  as  a  substitute  for  R-502 


Industnal  process  air  conditioning  (retrofit  ana 
new). 


R-404A   as   a   substitute   for  HCFC-22  and 

HCFC  blends 
R-507A  as  a   substitute  for  HCFC-22  and 

HCFC  blends 
R-407C   as   a   s jtsftj'e  for  HCFC-22  and 

HCFC  bienas 
R-410A   as   a    s.iDstit^'e   tor  HCFC-22   and 

HCFC  blends 
RS-24  as  a  substitute  for  CFC-12  


Industnal  process  air  conditioning  (new) 
Ice  skating  rinks  (retrofit  and  new) 


Ice  skating  rinks  (new)  

Cokj  storage  warehouses  (retrofit  and  new) 


Cold  storage  warehouses  (new)  

Refngerated  transport  (retrofit  and  new) 


Refngerated  transport  (new)  

Retail  food  refngeration  (retrofit  and  new) 


Retail  food  refngeration  (new) 

Vending  machines  (retrofit  and  new) 


NU-22  as  a  substitute  for  R-502  

R~404A  as  a  subsi't-jie  'or  for  HCFC-22  and 

HCFC  D.ends 
R-507A  as  a  sjDsntute  for  for  HCFC-22  and 

HCFC  blends 
R-407C  as  a  substitute  for  for  HCFC-22  and 

HCFC  blends 
R-414B  as  a  substtoie  for  for  CFC-12  and 

CFC--4 
R-410A   as   a   substitute  for  HCFC-22  and 

HCFC  blends 

RS-24  as  a  substitute  tor  CFC-12  

NU-22  as  a  substitute  for  R-502  

NU-22  as  a  substitute  for  R-502  

R^04A  as  a  substitute  for  HCFC-22  and 

HCFC  blends 
F»-507A  as  a  substitute  for  HCFC-22  and 

HCFC  blends 
R-407C  as  a  substitute  for  HCFC-22  and 

HCFC  blends 
R-410A  as  a  substitute  for  HCFC-22  and 

HCFC  blends 

RS-24  as  a  substitute  for  CFC-12  

NU-22  as  a  substitute  for  R-502  

R_404A  as  a  substitute  for  HCFC-22  and 

HCFC  blends 
R-507A  as  a  substitute  tor  HCFC-22  and 

HCFC  blends 
R-^07C  as  a  substitute  for  HCFC-22  and 

HCFC  blends 
R-410A  as  a  substitute  for  HCFC-22  and 

HCFC  blends 

:  RS-24  as  a  substitute  for  CFC-12  

I  NU-22  as  a  substitute  for  R-502  

R-404A  as  a  substitute  for  HCFC-22  and 

HCFC  blends 
R-507A  as  a  substitute  for  HCFC-22  and 

HCFC  blends 
R-407C  as  a  substitute  for  HCFC-22  and 

HCFC  blends 
R-410A  as  a  substitute  for  HCFC-22  and 

HCFC  blends. 

RS-24  as  a  substitute  for  CFC-12  

f^-^04A  as  a  substitute  for  HCFC-22  and 

HCFC  blends. 
R-507A  as  a  substitute  for  HCFC-22  and 

HCFC  blends 
R-407C  as  a  substitute  for  HCFC-22  and 

HCFC  blends 
R-410A  as  a  substitute  for  HCFC-22  and 

HCFC  blends 

RS-24  as  a  substitute  for  CFC-12  

NU-22  as  a  substitute  for  R-502  

R-404A  as  a  substitute  for  HCFC-22  and 

HCFC  blends 
R-507A  as  a  substitute  for  HCFC-22  and 

HCFC  blends 
R-407C  as  a  substitute  for  HCFC-22  and 

HCFC  blends 


Acceptat>le 

Acceptable 
Acceptable  . 

Acceptable  . 

Acceptable  . 

Acceptable 

Acceptable 

Acceptable 

Acceptable 

Acceptable 

Acceptable 

Acceptable 

Acceptable 

Acceptable 
Acceptable 
Acceptable 
Acceptable 


Acceptable 

Acceptable 

Acceptable 

Acceptable 
Acceptable 
Acceptable 

Acceptable 

Acceptable 

Acceptable 

Acceptable 
Acceptable 
Acceptable 

i  Acceptable 

Acceptable 

I 
Acceptable 

Acceptable 
I  Acceptable 

Acceptable 

Acceptable 

Acceptable 

Acceptable 
Acceptable 
Acceptable 

Acceptable 

Acceptable 


See  note^ 
See  note 
See  note 
See  note 

See  note 
See  note 
See  note 

See  note 

See  note 
See  note 
See  note 
See  note 

See  note 
See  note 
See  note 
See  note 

See  note 
See  note 
See  note 
See  note 

See  note 
See  note 
See  note 
See  note 

See  note 
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Refrigeration  and  Air-Conditioning — Continued 


End-Use 

Substitute 

Decision 

Further  Information 

Vfndina  machines  (new) 

R-410A  as  a  substitute 

for 

HCFC-22  and 

Acceptable 

'See  note 

HCFC  blends 

Water  coolers  (retrofit  arid  r>ew)  

RS-24  as  a  substitute  for  CFC 

;-i2  

Acceptable 

• 

NU-22  as  a  substitute  for  R-502  

Acceptable 

R-404A  as  a  substitute 

for 

HCFC-22  and 

Acceptable 

See  note 

HCFC  blends 

R-507A  as  a  substitute 

for 

HCFC-22  and 

Acceptable 

See  note 

HCFC  blends 

R-407C  as  a  substitute 

lor 

HCFC-22  and 

Acceptable 

See  note 

HCFC  blends 

WatAf  rook^rs  (new)                   

R-410A  as  a  substitute 

for 

HCFC-22  and 

Acceptable 

See  note 

HCFC  blends 

Commercial  ice  machines  (retrofit  and  new) 

RS-24  as  a  substitute  for  CFC 

:-i2  

Acceptable 

NU-22  as  a  substitute  for  R-f>0? 

Acceptable 

R-404A  as  a  substitute 

for 

HCFC-22  and 

Acceptable 

See  note 

HCFC  blends 

R-507A  as  a  substitute 

for 

HCFC-22  .and 

Acceptable 

See  note 

HCFC  blends 

- 

R-407C  as  a  substitute 
HCFC  blends 

for 

HCFC-22  and 

Acceptable 

See  note 

Commercial  ice  machines  (new) 

R-410A  as  a  substitute 
HCFC  blends 

for 

HCFC-22  and 

Acceptable 

See  note 

Household  refrigerators  and  freezers  (retrofit 
and  new) 

R-404A  as  a  substitute  for  CFC-12  

Acceptable 

RS-24  as  a  substitute  for  CFC-12  

Acceptable 

' 

R-404A  as  a  substitute 
HCFC  blends 

for 

HCFC-22  and 

Acceptable 

See  note 

R-507A  as  a  substitute 

for 

HCFC-22  and 

Acceptable 

See  note 

HCFC  blends 

R-407C  as  a  substitute 

for 

HCFC-22  and 

Acceptable 

See  note 

HCFC  blends 

Household  refngerators  and  freezers  (new)  .... 

R-410A  as  a  substitute 
HCFC  blends 

for 

HCFC-22  and 

Acceptable 

See  note 

RpTinroratina  chillers  (retrofit  and  new) 

P— 404A  as  a  sut>stitute 

tor 

HCFC-22   and 

Acceptable 

See  note 

HCFC  blends 

R-507A  as  a  substitute 

lor 

HCFC-22  and 

Acceptable 

See  note 

HCFC  blends 

~ 

R-407C  as  a  substitute 

for 

HCFC-22  and 

Acceptable 

See  note 

HCFC  blends          * 

Reciorocatina  chillers  (newi  

R— 410A  as  a  substitute 

for 

HCFC-22  and 

Acceptable 

See  note 

HCFC  blends 

Centntugal  chillers  (retrofit  and  new)  

R-404A  as  a  substitute 
HCFC  blends 

for 

HCFC-22  and 

Acceptable 

See  note 

R-507A  as  a  substitute 

for 

HCFC-22  and 

Acceptable 

See  note 

HCFC  blends 

R-407C  as  a  substitute 

for 

HCFC-22  and 

Acceptable 

See  note 

HCFC  blends 

Centrifugal  chillers  (new) 

R-410A  as  a  substitute 
HCFC  blends 

for 

HCFC-22  and 

Acceptable 

See  note 

Screw  chillers  (retrofit  and  new)  

R-404A  as  a  substitute 
HCFC  blends 

for 

HCFC-22  and 

'  Acceptable 

1 

See  note 

R-507A  as  a  substitute 

lor 

HCFC-22  and 

1  Acceptable 

See  note 

HCFC  blends 

1 

R— 407C   as   a   substitute 

fnr 

HCFC-22  and 

!  Acceptable 

See  note 

HCFC  blends 

Screw  chillers  (new)  

for 

HCFC-22  and 

Acceptable 

See  note 

HCFC  blends 

Very  low  temperature  refrigeration  (retrofit  and 

R-404A  as  a  substitute 

for 

HCFC-22  and 

Acceptable 

See  note 

new) 

HCFC  blends 

1 

R-507A  as  a  substitute 

for 

HCFC-22  and 

Acceptable 

See  note 

Very  low  temperature  refngeration  (new) 


HCFC  blends 
R-407C  as  a  substitute  for  HCFC-22  and  1  Acceptable 

HCFC  blends  ' 

R-410A  as  a  substitute  for  HCFC-22  and  I  Acceptable 

HCFC  blends 

Non-mechanical  heat  transfer  systems  (retrofit    R-404A  as  a  substitute  for  HCFC-22  and    Acceptable 
and  new)  HCFC  blends 

R-507A  as  a  substitute  for  HCFC-22  and    Acceptable 

HCFC  blends 
R-407C  as  a  substitute  for  HCFC-22  and    Acceptable 

HCFC  blends 
R-410A  as  a  substitute  for  HCFC-22  and    Acceptable 

HCFC  blends 


Non-mechanical  heat  transfer  systems  (new) 


See  note 
See  note 
See  note 
See  note 
See  note 
See  note 
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Repr^geraton  anl  a --Conditioning — Co^t-^jec 


End-Use 


Substitute 


Decision 


Further  information 


Household   and   light   commercial   air  condi- 
tioning (retrofit  and  new). 


Household   and   light   commercial   air  condi- 
tioning (new) 
Residential  dehumidifiers  (retrofit  and  new)  .... 


Residential  dehumidifiers  (new) 


Motor   vehicle   air   conditioning   (retrofit   and 
new). 


R-404A 

HCFC 
R-507A 

HCFC 
R-^«)7C 

HCFC 
R-^10A 

HCFC 
RS-24  a 
R-^04A 

HCFC 
R-507A 

HCFC 
R-407C 

HCFC 
R-410A 

HCFC 
RS^24  a 


as  a  substitute 

blends 

as  a  substitute 

blends 

as   d   substitute 

as  a  substitute 
Diends 

s  a  substitute  tor 
as  a  substitute 
bienas 

as  a  substitute 
blends 

as  a  substitute 
blends 

as  a  substitute 
blends, 
s  a  substitute  for 


for  HCFC-22 

for  HCFC-22 

for  HCFC-22 

for  HCFC-22 

CFC-12  

for  HCFC-22 


and  Acceptable 
and  !  Acceptable 
and  !  Acceptable 


and 


and 
and 
and 


Acceptable 

Acceptable 
Acceptable 


Acceptable 
Acceptable 


for  HCFC-22 

for   HCFC-22 

for  HCFC-22  and    Acceptable 

CFC-12  


Acceptable  subject  to 
use  conditions. 


See  note 
See  note 
See  note 
See  note 

See  note 

See  note 

See  note 

See  note 

Users  must  use  ttie 
unique  fittings  and 
labiei  specified  by 
the  manufacturer. 
Use  IS  subject  to  re- 
quirements under 
§  609  of  the  Clean 
Air  Act 


'Note   HCFC  blends  include,  but  are  not  limited  to,  R-410A,  R-401B,  R-402A,  R-402B,  R-406A,  R-408A.  R-409A.  R-411A,  R-411B,  R- 
41 1C.  R^14A,  R-414B,  and  R-416 

Solvent  Cleaning 


End-Use 

Substitute 

Decision 

Further  Infonnatlon 

Metal  cleaning 

HCFC-225ca  and  HCFC-225cb  as  a  substitute  for  CFC-113  and 

Acceptable  

EPA   recommends  observing  the 

methyl  chloroform. 

manufacturers       recommended 
exposure  guidelines  of  50  ppm 
for  the    -  ca  isomer.  400  ppm 
for  the    -cb  isomer    and   100 
ppm  for  the  commercial  mixture 
of  HCFC-225ca/cb. 
EPA   encourages   users   to   con- 
sider other  allematives  that  do 
not  have  an  ozone  depletion  po- 
tential 

F  sf  s  jpcRtssioN  ANc  Explosion  Protection 


End-Use 

Substitute 

Decision 

Further  Infonnation 

Total  flooding  

C6-perfluoroketone    as    a    sub- 

Acceptable   

Use  of  the  agent  should  be  in  accordance  with  the  safety  guidelines 

stitute  for  Halon  1301 

in  the  latest  edition  of  the  NFPA  2001  Standard  for  Clean  Agent 

Fire  Extir)guishing  Systems. 

For  operations  that  install  and  maintain  total  flooding  systems  using 

this  agent,  EPA  recommends  the  following; 

—  Install  and  use  adequate  ventilation; 

— Clean  up  all  spills  immediately  in  accordance  with  good  industrial 

hygiene  practices;  and 
—  Provide  training  for  safe  handling  procedures  to  all  employees  that 

would  be  likely  to  handle  containers  of  the  agent  or  extinguishing 

units  filled  with  the  agent 
See  additional  notes  1 ,  2.  3,  4,  5. 

Additional  notes; 

1  Should  confomn  with  relevant  OSHA  requirements,  including  29  CFR  1910,  subpart  L,  sections  1910.160.  1910.161  (dry  chemicals  and 
aerosols)  and  1910  162  (gaseous  agents) 

2  Per  OSHA  requirements,  protective  gear  (SCBA)  should  be  available  in  the  event  personnel  should  reenter  the  area. 

3  Discharge  testing  shoukj  t)e  stnctly  hmitec  i:  t^^at  which  is  essential  to  meet  safety  or  performance  requirements. 
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4  The  agent  should  be  recovered  trom  the  fire  protection  system  in  conjunction  with  testing  or  servicing,  and  recycled  tor  later  use  or  de- 
stroyed 

5.  EPA  has  no  intention  of  duplicating  or  displacing  OSHA  coverage  related  to  the  use  of  personal  protective  equipment  {eg ,  respiratory  pro- 
tection), fire  protection,  hazard  communication,  worker  training  or  any  other  occupational  safety  and  health  standard  with  respect  to  halon 
substitutes 

Aerosols 


End-Use 


Aerosol  solvents 


Substitute 


Decision 


Further  Information 


HCFC-225ca    and    HCFC-225cb    Acceptabte 
as  a  substitute  for  HCFC-141b 


EPA  recommends  observing  tfie  manufacturer's  recommended  expo- 
sure guidelines  of  50  ppm  for  the  -ca  isomer.  400  ppm  for  the  -cb 
isomer,  and  100  ppm  for  the  commercial  mixture  of  HCFC-225ca/ 
cb 

EPA  encourages  users  to  consider  other  alternatives  that  do  not 
have  an  ozone  depletion  potential 
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Dt  PARTMe-NT  Of   DE  f  fNSE 

4H   C;  F  R   Pjr'   Ji\H  .tr^.n   Appf'ic);.    G  tO 

Ch.ipttM  2 

D'"fi'nst'  Ff(l»T,i:  AiCiu^S!!,i<r 
Rcq(.iirUi(.)(!  sup[)it''-nent.  Technical 
Ai'iendtTU'Mts 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 


SUMMARY:  DoD  is  making  liH:hnic;al 
amondmonls  tu  the  Dofens»>  Federal 
Acquisition  Regulation  Supplement  to 
update  titles,  section  numbers,  and 
paragraph  designations. 
EFFECTIVE  DATE:  December  20.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Michele  I't'terson,  Detense  Acquisition 
Regulations  Council, 
OUSDIAT&DDPAIMDAR).  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-30B2.  Telephone  (703)  602-031 1: 
facsimile  (703)  602-0350 

List  of  Subjects  in  48  CFR  Part  208 

Government  procurement. 

Michele  P.  Peterson. 

t\«(i//vf  Editor.  Dfffnsf  ArqiiisHion 
Hffiulnlions  C^ouniil. 

Therefore.  48  CFR  part  208  and 
Appendix  G  to  chapter  2  are  amended 
as  follows: 

1.  The  authority  citation  for  48  CFR 
part  208  and  Appendix  G  to  subchapter 
1  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
t:hapter  1. 

PART  208     REQUIRE080URCES  OF 
SUPPLIES  AND  StRVICFS 

208.001  and  J'jti  uu.:     ..HeUci.giiated  as 

208.002  and  206  003] 

2.  Sections  208.001  and  208.002  are 
redesignated  as  sections  208.002  and 
208.003.  respectively 


208.003    [Amended] 

3.  Newly  designated  section  208.003 
is  amended  by  redesignating  paragraphs 
(f)  and  (g)  as  paragraphs  (d)  and  (e), 
respectively. 

208.7000     [Amended] 

4.  Section  208.7000  is  amended  in 
paragraph  (b).  in  the  parenthetical,  by 
reiTioving  "Integrated  Materiel 
Management"  and  adding  in  its  place 
"Defense  Integrated  Materiel 
Management  Manual". 

Appendix  G — Activity  Address 
Numbers 

PART  2     ''AMENDED^ 

5.  Appendix  G  to  chapter  2  is 
amended  in  part  2.  in  entry  "DABK15 '. 
by  removing  "Directorate  of 
Contracting"  and  adding  in  its  place 
"Contracting  C^ommand '. 
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DEPARTMENT  OF  DEFENSE 


48  CFR  P<u 
Chapter  .' 


ana  Appendix  !  !r 


.UFAHS  Cdse2002-D029] 

Defense  Federal  Acquisition 
Regulation  Supplement    Extension  o' 
DoD  Pilot  Mentor  Protege  Program 

AGENCY:  Department  of  DeJense  (DoD). 
ACTION:  Final  rule. 


SUMMARY:  DoD  has  issued  a  final  rule 
.unending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  section  812  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2002.  Section  812 
extends,  through  September  30.  2005. 
the  period  during  which  companies  may 
enter  into  agreements  under  the  DoD 
Pilot  Mentor-Protege  Program. 
EFFECTIVE  DATE:  December  20,  2002. 


FOR  FURTHER  INf-UHMATION  CONTACT:  Ms. 

Angelena  Moy,  Defense  Acquisition 
Regulations  Council, 
QUSD(AT&L)DPAP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-1302: 
facsimile  (703)  602-0350.  Please  cite 
DFARS  Case  200     ' '       • 
SUPPLFMFNTARY  INf-U.R.MATlON: 

A   Bai  k^i iiuiul 

This  final  rule  amends  DFARS 
219.7104  and  Appendix  I  to  implement 
section  812  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2002 
(Pub  L.  107-107).  Section  812  extends, 
through  September  30,  2005,  the  period 
during  which  companies  may  enter  into 
agreements  under  the  DoD  Pilot  Mentor- 
Protege  Program.  In  addition,  section 
812  extends,  through  September  30, 
2D08,  the  period  during  which  mentor 
firms  may  incur  costs  that  are  eligible 
for  reimbursement  or  credit  under  the 
Program. 

This  rule  was  not  subject  to  OfTice  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30.  1993. 

H.  Regulatnix   i  (.mImIiI'.   .\ct 

This  ruu)  \MH  nm  nd\  e  a  significant 
cost  or  administrative  impact  on 
contractors  or  offerors,  or  a  significant 
effect  beyond  the  internal  operating 
procedures  of  DoD.  Therefore, 
publication  for  public  comment  is  not 
required.  However.  DoD  will  consider 
comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case 
2002-Do:'" 

C.  Paperwuik  Rudui.tiun  AlI 

The  information  collection 
r(H}uirements  associated  with  the  DoD 
Pilot  Mentor  Protege  Program  have  been 
approved  by  the  Office  of  Management 
and  Budget,  under  Control  Number 
0704-0332.  for  use  through  March  31. 
2004. 
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List  lit  Subjects  in  4H  (IK  Pari  .il'i 
Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  part  219  and 
Appendix  I  to  chapter  2  are  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
part  219  and  Appendix  I  to  subchapter 
I  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

(  llHiitrl   1 

PART  219— SMALL  BUSINESS 
PROGRAMS 

219  "104      :Amencled] 

2.  Section  219.7104  is  amended  in 
paragraph  (b).  in  the  last  sentence,  and 
in  paragraph  (d)  by  removing  "2005" 
and  adding  in  its  place  "2008". 

\()pen(ii\  1 — Polii  \  and  Proc  edures  for 
th(    DOD  f'lidt  Mentor-Prittege  Program 

I    102     [Amended] 

3.  Appendix  I  to  chapter  2  is  amended 
in  section  1-102,  in  paragraphs  (a)  and 
(b).  by  removing  "2002"  and  adding  in 
its  place  "2005". 

I    103      ^Amended! 

4.  Appendix  1  to  chapter  2  is  amended 
in  section  1-103  as  follows: 

a.  In  paragraph  (a),  by  removing 
"2002"  and  adding  in  its  place  "2005": 
and 

b.  In  paragraph  (b)  introductory  text 
and  paragraph  (c).  by  removing  "2005" 
and  addino  in  its  place  "2008". 

1-109     ^Amended] 

5.  Appendix  I  to  chapter  2  is  amended 
in  section  1-109,  in  paragraph  (e)(3).  by 
removing  "2005"  and  adding  in  its 
place  "2008". 

|FR  DcK  .  02-31947  Filed  12-19-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225  and  252 

[DFARS  Case  2002-D008] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Trade 
Agreements  Act — Exception  for  US  - 
Made  End  Products 

AGENCY:  Department  of  Defense  (DoD). 
action:  Final  rule. 

summary:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  the 


determination  of  the  Under  Secretary  of 
Defense  (Acquisition.  Technology,  and 
Logistics)  that,  for  procurements  subject 
to  the  Trade  Agreements  Act.  it  would 
be  inconsistent  with  the  public  interest 
to  apply  the  Buy  American  Act  to  U.S.- 
made  end  products  that  are 
substantially  transformed  in  the  United 
States. 

EFFECTIVE  DATE:  Fi.M  .-mher  20.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms.  -^ 
Amy  Williams,  Defense  Acquisition 
Regulations  Coimcil, 
OUSD(AT&L)DPAP(DAR).  IMD  3C132. 
3062  Defense  Pentagon.  Washington,  DC 
20301-3062.  Telephone  (703)  602-0328: 
facsimile  (703)  602-0350.  Please  cite 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

On  March  14.  2002.  the  Under 
Secretary  of  Defense  (Acquisition, 
Technology,  and  Logistics) 
(USD(AT&L))  determined  that,  for 
procurements  subject  to  the  Trade 
Agreements  Act.  it  would  be 
inconsistent  with  the  public  interest  to 
apply  the  Buy  American  Act  to  U.S.- 
made  end  products  that  are 
substantially  transformed  in  the  United 
States.  This  determination  expands  the 
May  16.  1997.  USD(AT&L) 
determination  (presently  implemented 
in  DFARS  part  225)  that  it  would  be 
inconsistent  with  the  public  interest  to 
apply  the  Buy  American  Act  to  U.S.- 
made  information  technology  products 
in  Federal  Supply  Group  70  or  74.  The 
March  14.  2002,  determination  is 
consistent  with  Federal  Acquisition 
Regulation  policy  applicable  to  civilian 
agencies  with  regard  to  the  treatment  of 
U.S. -made  end  products. 

This  DFARS  rule  implements  the 
March  14.  2002.  USD(AT&L) 
determination.  The  rule  simplifies 
evaluation  of  offers  in  acquisitions 
subject  to  the  Trade  Agreements  Act, 
because  it  is  no  longer  necessary  to 
determine  if  a  U.S. -made  end  product  is 
also  a  domestic  end  product,  i.e.,  the 
cost  of  domestic  components  exceeds 
the  cost  of  all  components  by  more  than 
50  percent.  Additionally,  the  provision 
at  DFARS  252.225-7006,  Buy  American 
Act — Trade  Agreements — Balance  of 
Payments  Program  Certificate,  and  the 
clause  at  DFARS  252.225-7007,  Buy 
American  Act — Trade  Agreements — 
Balance  of  Payments  Program,  are  no 
longer  necessary,  because  the  provision 
at  DFARS  252.225-7020.  Trade 
Agreements  Certificate,  and  the  clause 
at  DFARS  252.225-7021,  Trade 
Agreements,  are  now  appropriate  for  all 
acquisitions  subject  to  the  Trade 
Agreements  Act.  This  rule  also  applies 


the  March  14,  2002,  USD(AT&L) 
determination  to  acquisitions  subject  to 
the  Balance  of  Payments  Program,  since 
the  Balance  of  Payments  Program  is  an 
extension  of  the  Buy  American  Act 
restrictions  to  acquisitions  of  supplies 
for  overseas  use. 

DoD  published  a  proposed  rule  at  67 
FR  49278  on  July  30,  2002.  Two  sources 
submitted  comments  on  the  proposed 
rule.  Both  sources  supported  the  DFARS 
changes  in  the  proposed  rule.  Therefore, 
DoD  is  adopting  the  proposed  rule  as  a 
final  rule  without  change. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993.  ^ 

B  Reeulatory  Flexibility  Act 

i  hi.^  i  Lilt  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulators*  Flexibility 
Act,  5  U.S.C.  601.  et  seq.  A  final 
regulatory  fiexibility  analysis  has  been 
prepared  and  is  summarized  as  follows: 

The  objective  of  the  rule  is  to  avoid 
treating  products  substantially 
transformed  in  the  United  States  less 
favorably  than  products  substantially 
transformed  in  a  designated,  Caribbean 
Basin,  or  NAFTA  country.  Under 
existing  DFARS  policy,  offers  of 
domestic  end  products  are  given  a  50 
percent  price  evaluation  preference  over 
offers  of  U.S. -made  end  products  for 
which  the  cost  of  foreign  components 
exceeds  the  cost  of  domestic 
components  by  50  percent  or  more. 
However,  for  acquisitions  subject  to  the 
Trade  Agreements  Act.  an  end  product 
of  a  designated.  Caribbean  Basin,  or 
NAFTA  country  is  exempt  from 
application  of  the  50  percent  evaluation 
factor,  regardless  of  the  source  of  the 
components.  Therefore,  a  company 
might  be  encouraged  to  manufacture  a 
product  in  a  designated.  Caribbean 
Basin,  or  NAFTA  countr\'  rather  than  in 
the  United  States.  This  DFARS  rule 
revises  evaluation  procedures  for 
acquisitions  subject  to  the  Trade 
Agreements  Act  to  eliminate  the  50 
percent  price  advantage  that  DoD 
presently  gives  to  domestic  end 
products  over  U.S. -made  end  products 
with  foreign  component  content  of  50 
percent  or  more.  Therefore,  the  cost 
incentive  to  manufacture  components  in 
the  United  States  is  removed.  However, 
for  companies  that  provide  U.S. -made 
end  products  containing  foreign 
components,  the  incentive  to  move  end 
product  manufacturing  facilities  to  a 
designated,  Caribbean  Basin,  or  NAFTA 
country  is  reduced.  There  were  no 
significant  issues  raised  by  the  public 
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C.  PapiiwiJik  Reduction  Act 

Th<!  rule  eliminatos  the  requirement 
for  offerors  to  track,  and  document  the 
origin  of  components  of  U.S. -made  end 
products  in  acquisitions  subject  to  the 
Trade  Agreements  Ac:t.  This  reduces  by 
960  hours  the  annual  paperwork  burden 
requirements  previously  approved  by 
the  Office  of  Management  and  Budget 
iinHf  r  f  Control  Ntimbi-r  0704-0229. 
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Government  procurement. 

Michele  P.  Peterson. 

Exfcutivir  Editor,  {h-ffiisif  Arqiiisilion 
Hfgulntions  (Council. 

Therefore.  48  CFR  parts  225  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  225  and  252  continues  to  read  as 
follows: 

Authority:  41  ll.S.C.  421  and  48  CFR 

PARI  2x:t(     FORLlLiN  ACQUibiliON 

225.001     [Amended] 

2.  Section  225.001  is  amended  as 
follows: 

a.  By  removing  paragraph  (3)(ii)  and 
redesignating  paragraph  (3)(iii)  as 
paragraph  (3)(ii);  and 

b.  In  newly  designated  paragraph 
(3)(ii).  by  removing  "U.S.  made"  and 
adding  in  its  place  "U.S. -made". 

225.003    [Amended] 

3.  Secticm  225.003  is  amended  as 
follows: 

a.  In  paragraph  (4).  by  removing 
"252.225-7007.  Buy  American  Act- 
Trade  Agreements- Balance  of  Payments 
Program;":  and 

b.  In  paragraph  (12).  by  removing 
"252.225-7007.  Buy  American  Act- 
Trade  Agreements-Balance  of  Payments 
Program;". 

4.  Section  225.103  is  amended  as 
follows: 

a.  By  redesignating  paragraph  (a)(1)  as 
paragraph  (a)(i);  and 

b.  By  revising  newly  designated 
paragraph  (a)(i)(B)  to  read  as  follows: 

225.103    Exceptions. 

(a)(i)  •  •  * 

(B)  The  Under  Secretary  of  Defense 
(Acquisition.  Technology,  and  Logistics) 
has  determined  that,  for  procurements 
subject  to  the  Trade  Agreements  Act,  it 
is  inconsistent  with  the  public  interest 
to  apply  the  Buy  American  Act  to  end 
products  that  are  substantially 
transformed  in  the  United  States. 


5.  Section  225.402  is  revised  lu  read 
as  follows: 

225.402    General. 

To  estimate  the  value  of  the 
acquisition,  use  the  total  estimated 
value  of  end  products  subject  to  trade 
agreement  acts  (see  225.401-70). 

6.  Section  225.502  is  revised  to  read 
as  follow;: 

225.502     Appiicdtion. 

(b)  Use  the  following  procedures 
instead  of  the  procedures  in  FAR 
25.502(b)  for  acquisitions  subject  to  the 
Trade  Agreements  Act: 

(i)  Consider  only  offers  of  U.S.-made. 
qualifying  country,  or  eligible  end 
products,  except  as  permitted  by 
225.403. 

(ii)  If  price  is  the  determining  factor, 
award  on  the  low  offer. 

(c)  Use  the  following  procedures 
instead  of  those  in  FAR  25.502(c)  for 
acquisitions  subject  to  the  Buy 
American  Act  or  the  Balance  of 
Payments  Program. 

(i)  Treat  offers  of  eligible  end  products 
under  acquisitions  subject  to  NAFTA  as 
if  they  were  qualifying  country  offers. 
As  used  in  this  section,  the  term 
"nonqualifying  countr>'  offer"  may  also 
apply  to  an  offer  that  is  not  an  eligible 
offer  under  NAFTA. 

(ii)  Except  as  provided  in  paragraph 
(c)(iii)  of  this  section,  evaluate  offers  by 
adding  a  50  percent  factor  to  the  price 
(including  duty)  of  each  nonqualifying 
country  offer  (see  225.504(1)). 

(A)  Nonqualifying  country'  offers 
include  duty  in  the  offered  price.  When 
applying  the  factor,  evaluate  ba.sed  on 
the  inclusion  of  duty,  whether  or  not 
duty  is  to  be  exempted.  If  award  is  made 
on  the  nonqualifying  country  offer  and 
duty  is  to  be  exempted  through 
inclusion  of  the  clause'at  FAR  52.225- 
8,  Duty-Free  Entry,  award  at  the  offered 
price  minus  the  amount  of  duty 
identified  in  the  provision  at  252.225- 
7003,  Information  for  Duty-Free  Entry 
Evaluation  (see  225.504(l")(ii)). 

(B)  When  a  nonqualifying  country 
offer  includes  more  than  one  line  item, 
apply  the  50  percent  factor — 

(l/On  an  item-by-item  basis;  or 

(2)  On  a  group  of  items,  if  the 
solicitation  specifically  provides  for 
award  on  a  group  basis. 

(iii)  When  application  of  the  factor 
would  not  result  in  the  award  of  a 
domestic  end  product,  i.e..  when  no 
domestic  offers  are  received  (see 
225.504(3))  or  when  a  qualifying  or 
NAFTA  country  offer  is  lower  than  the 
domestic  offer  (see  225.504(2)).  evaluate 
nonqualif\ing  country  offers  without 
the  50  percent  factor. 

(A)  If  duty  is  to  be  exempted  through 
inclusion  of  the  clause  at  FAR  52.225- 


8.  Uutyl'nJi;  Liitry,  i.-valualu  liiu 
nonqualifying  country  offer  exclusive  of 
duty  by  reducing  the  offered  price  by 
the  amount  of  duty  identified  in  the 
clause  at  252.225-7003.  Information  for 
Duty-Free  Entry  Evaluation  (.see 
225;504(2)(ii)  and  (3)(ii)).  If  award  is 
made  on  the  nonqualifying  country 
offer,  award  at  the  offered  price  minus 
duty. 

(B)  If  duty  is  not  to  be  exempted, 
evaluate  the  nonqualifying  country  offer 
inclusive  of  dutv  (see  225.504(2)(i')  and 
(3)(i)). 

(iv)  If  these  evaluation  procedures 
result  in  a  tie  between  a  nonqualifying 
country  offer  and  a  domestic  offer,  make 
award  on  the  domestic  offer. 

(v)(A)  There  are  two  tests  that  must  be 
met  to  determine  whether  a 
manufactured  item  is  a  domestic  end 
product — 

/J  j  The  end  product  must  have  been 
manufactured  in  the  United  States;  and 

12)  The  cost  of  its  U.S.  and  qualifying 
country  components  must  exceed  50 
percent  of  the  cost  of  all  of  its 
components.  This  test  is  applied  to  end 
products  only,  and  not  to  individual 
components. 

(B)  Because  of  the  component  test,  the 
definition  of  "domestic  end  product"  is 
more  restrictive  than  the  definition  for — 

HI  "U.S.-made  end  product"  under 
trade  agreements; 

121  "Domestically  produced  or 
manufac;tured  products"  under  small 
business  set-asides  or  small  business 
reservations:  and 

13)  Products  of  small  businesses  under 
FAR  Pan  19 

225.504     ;A-i<M.afd, 

7.  Section  225.504  is  amended  by 
removing  paragraph  (4). 

225.1101     [Amended] 

8.  Section  'J.J.b.\  lUl  is  amended  as 
follows: 

a.  In  paragraph  (2)(i).  by  removing 
"252.225-7007.  Buy  American  Act- 
Trade  Agreements-Balance  of  Payments 
Program:": 

b.  By  removing  paragraph  (3)(ii)  and 
redesignating  paragraphs  {3)(iii)  and 
(3)(iv)  as  paragraphs  (3)(ii)  and  (3)(iii). 
respectively; 

c.  By  removing  paragraphs  (5)  and  (6) 
and  redesignating  paragraphs  (7) 
through  (14)  as  paragraphs  (5)  through 
(12).  respectively; 

d.  In  newly  designated  paragraph  (9). 
by  removing  "when  acquiring 
information  technology  products  in 
Federal  Supply  Group  70  or  74"  and 
adding  in  its  place  "if  the  acquisition  is 
subjtK:t  to  the  Trade  Agreements  Act": 
and 

e.  In  newly  designated  paragraph  (12), 
by  removing  "252.225-7007.  Buy 
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American  Act-Trade  Agreements- 
Balance  of  Payments  Program; '. 

9.  Section  225.7501  is  amended  by 
revising  paragraph  (b)(l)(iii)  to  read  as 
follows: 

225  7501     Policy. 

•         * 

(b)*  *  * 

(iii)  For  acquisitions  subject  to  the 
Trade  Agreements  Act,  is  a  U.S  ni  nit 
end  product;  or 


PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252212-7001     [Amended] 

iU.  heLt;u!i  „jJ.-i_-:uui  lb  aiiieuaed 
as  follows: 

a.  By  revising  the  clause  datp  tn  road 
"(DEC  2002)";  and 

b.  In  paragraph  (b),  by  removing 

" 252.225-7007  Buy  American  Act- 
Trade  Agreements-Balance  of  Payments 
Program  (OCT  2002)(41  U.S.C.  lOa-lOd, 
19  U.S.C.  2501-2518,  and  19  U.S.C. 
3301  note),". 


252.225-7006     and  252  225-7007  [Removed 
and  Reserved] 

11.  Sections  252.225-7006  and 
252.225-7007  are  removed  and 
reserved. 

252.225-7008     [Amended] 

12.  Section  252.225-7U08  is  amended 
in  the  introductory  text  by  removing 
"225.1101(7)"  and  adding  in  its  place 

"225  1101(5^" 

252.225-7009     [Amended] 

i  J.  bcLtion  252.225-7009  is  amended 
in  the  introductory  text  by  removing 
"225.1101(8)"  and  d(idine  in  its  place 
"225.1101(6)". 

252.225-7010     [Amended] 

14  Section  252.225-7010  is  amended 
in  the  introductory  text  by  removing 
"225.1101(9)"  and  adding  in  its  place 
"225.1101(7)". 

252.225-7020     [Amended) 

15.  Section  252.225-7020  is  amended 
in  the  introductory  text  by  removing 
"225.1101(10)"  and  adding  in  its  place 
"225.1101(8)". 


252  225'- 02"       Ameioec; 

16.  Section  252.225-7021  is  amended 
in  the  introducton*'  text  by  removing 
"225.1101(11)"  and  adding  in  its  place 
"225.1101(9)". 

25222S-7036     [t^menoed] 

17.  Section  252.225-7035  is  amended 
in  the  introductory  text  and  in  Alternate 
I  by  removing  "225.1101(12)"  and 
adding  in  its  place  "225.1101(10)". 

252  225-7036      Amended] 

18.  Section  252.225-7036  is  amended 
in  the  introductory  text  and  in  Alternate 
I  introductory  text  by  removing 
"225.1101(13)"  and  adding  in  its  place 
"225.1101(11)". 

252225-7037     •Amended: 

19.  Section  252.225-7037  is  amended 
in  the  introductory  text  by  removing 
"225.1101(14)"  and  adding  in  its  place 
"225.1101(12)". 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  pnor  to  the  adoption  of  tt>e  final 
rule<^ 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 

Service 

7  CFR  Pari   ?19 

[lOCHtM  Ho    ,):    ort-i    1] 

Removal  o»  Cold  Treatment 
Requirement  for  Ya  Pears  Imported 
From  Hebei  Province  in  Chtna 

AcifeNCf.  .\iiiiii.ii  Hid  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  I'lniinsod  rule. 


SUMMARY:  We  are  proposing  to  remove 
the  current  cold  treatment  requirement 
for  Ya  pears  imported  from  Hebei 
Province  in  the  Peoples  Republic  of 
China.  The  cold  treatment  requirement 
was  imposed  to  ensure  that  Ya  pears  did 
not  introduce  the  Oriental  fruit  fly  into 
the  United  States.  The  Peoples 
Republic  of  China  has  submitted  data 
indicating  that  no  Oriental  fruit  flies 
have  been  found  in  Hebei  Province 
since  the  beginning  of  1997  and  has 
requested  that  we  remove  the  cold 
treatment  requirement.  Removing  the 
cold  treatment  requirement  would  lift  a 
restriction  that  no  longer  appears 
necessary. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  February 
18,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  {an  original  and 
three  copies)  to:  Docket  No.  02-084-1, 
Regulatorv  Analvsis  and  Development. 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale.  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-084-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations®aphis. usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  vour  message:  do  not  send  attached 
Files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-084-1"  on  the  subject  line. 


You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue. 
SW..  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
wwi^aphis.  usda.gov/ppd/rad/ 
wpbrf par  html 

FOR  FURTHeK  iNFORMATiCN  CONTACT:  Dr. 
Inder  P.  Cadh.  Import  iipocidlisl, 
Phytosanitarv  Issues  Management  Team. 
PPQ,  APHIS,' 4700  River  Road,  Unit  140. 
Riverdale,  MD  20737-1236:  (301)  734- 
6799 
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Background 

The  regulations  in  "Subpart — Fruits 
and  Vegetables"  (7  CFR  319.56  through 
319.56-8.  referred  to  below  as  the 
regulations)  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  States  from  certain  parts  of 
the  world  to  prevent  the  introduction 
and  spread  of  plant  pests  that  are  new 
to  or  not  widely  distributed  within  the 
United  States. 

Section  319.56-2ee  of  the  regulations 
sets  out  the  conditions  for  importing  Ya 
variety  pears  produced  in  approved 
growing  areas  in  the  Hebei  and  Shadong 
Provinces  of  the  People's  Republic  of 
China.  The  safeguards  specified  in  the 
regulations  include  growing  the  pears  in 
registered  orchards  only,  field 
inspections  for  pests  during  the  growing 
season,  applying  pesticides  to  reduce 
the  pest  populations,  bagging  the  pears 
on  the  trees,  and  inspecting  the  fruit 
after  the  harvest.  In  addition,  the 
regulations  require  that  the  Ya  pears 
undergo  cold  treatment  for  Oriental  fruit 
flv  in  accordance  with  the  Plant 
Protection  and  Quarantine  Treatment 
Manual,  which  is  incorporated  by 
reference  at  7  CFR  300.1 

The  Oriental  fruit  fly,  Bactrocera 
dorsalis  (Hendel),  is  a  destructive  pest 
of  citrus  and  other  types  of  fruits,  nuts, 
and  vegetables.  The  short  life  cycle  of 
the  Oriental  fruit  fly  allows  rapid 
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population  expansion:  thus,  outbreaks 
can  cause  severe  economic  losses. 
Heavy  infestations  can  cause  complete 
loss  of  crops.  Oriental  fruit  fly  is 
prevalent  throughout  tropical  Asia, 
including  parts  of  the  People's  Republic 
of  China.  It  does  not,  however,  thrive  in 
cold  climates. 

In  March  2000,  the  People's  Republic 
of  China  submitted  fruit  fly  trapping 
data  for  1997  through  1999  that  showed 
no  occurrence  of  Oriental  fruit  fly  in 
Hebei  Province.  Further  data  have 
continued  to  indicate  that  Oriental  fruit 
fly  is  not  present  in  Hebei  Province. 
(More  information  about  these  data  may 
be  obtained  from  the  person  listed 
I.:,  i^  FOR  FURTHER  INFORMATION 
CONTACT     :.  1-1  (111  these  negative 
findings,  the  Peoples  Republic  of  China 
has  requested  that  we  remove  the  cold 
treatment  requirement  for  Ya  pears  from 
Hebei  Province.  We  have  determined 
that  these  negative  findings  are 
sufficient  proof  that  Oriental  fruit  fly  is 
not  present  in  Hebei  Province.  In 
addition,  the  cool  climate  of  Hebei 
Province,  which  is  comparable  to  that  of 
Pennsylvania  in  the  United  States,  does 
not  favor  the  development  of  Oriental 
fruit  fly.  Therefore,  we  propose  to  allow 
Ya  pears  from  Hebei  Province  to  be 
imported  into  the  United  States  without 
cold  treatment. 

As  noted.  Ya  pears  may  also  be 
imported  from  Shadong  Province  under 
the  regulations  in  §319.56-2ee.  We 
would  continue  to  require  that  Ya  pears 
from  Shadong  Province  be  cold  treated, 
as  China  has  not  offered  evidence 
demonstrating  that  Oriental  fruit  fly  is 
not  present  in  Shadong  Province.  If,  in 
the  future,  China  provides  sufficient 
evidence  to  show  that  Oriental  fruit  fly 
is  not  present  in  Shadong  Province,  we 
would  consider  removing  the  cold 
treatment  requirement  for  Ya  pears 
produced  in  Shadong  Province. 
Therefore,  we  propose  to  amend 
§  319.56-2ee  (b)  to  indicate  that  only 
pears  from  Shadong  Province  would  be 
required  to  undergo  cold  treatment 
before  importation  into  the  United 
States. 

We  also  propose  to  amend  §  319.56- 
2ee  (c),  which  currently  indicates  that 
each  shipment  of  pears  must  be 
accompanied  by  a  phytosanitary 
certificate  issued  by  the  Chinese 
Ministry  of  Agriculture  stating  that  the 
conditions  of  paragraphs  (a)  and  (b)  of 
§  319,56-2ee  have  been  met.  Because  Ya 
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pears  imported  tr-  ii;  }!i't)t>]  Pri>\-ince 
will  no  longer  be  biibjeLt  tu  the 
conditions  in  §  319.56-2ee  fb),  we 
propose  to  amend  §  ,319  56-2ee  (c)  to 
simply  state  that  the  phv-tosanitary 
certificate  must  state  that  the  conditions 
of  the  section  as  a  whdie  have  been  met 

Executive  Order  12866  and  Regulator) 
Flexibility  Act 

This  proposed  rule  has  been  revieueti 

Milder  Executive  Oriifr  1Z8fifi   Th.-  rule 
hdh  been  deterniincii  ti.  t.e  nut 


significant  for  the  purposes  of  Executive 
Order  12866  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule  would  remove  the 
cold  treatment  requirement  for  Ya  pears 
imported  from  Hebei  Province  in  the 

Peoples  Republic  of  China.  This 
proposal  is  in  response  to  data  from  the 
plant  protection  organization  of  the 
Peoples  Republic  of  China  indirdtint; 
that  Oriental  fruit  0%  does  nnt  ^n  i,  u:  m 


Hebei  Province  and  the  fact  that 
climatic  conditions  do  not  favor  the 
establishment  of  Oriental  fruit  fly  in 
Hebei  Province. 

The  rapid  growth  in  Ya  pear  imports 
by  the  United  States  from  China  is 
evident  in  Table  1 .  Imports  increased 
from  about  329,000  kilograms  in  1998  to 
over  6.57  million  kilograms  in  2001. 
The  estimated  cost  savings  discussed  in 
this  analysis  are  based  on  the  import 
quantity  and  value  for  2001. 


Table  1.— Ya  Variety  Pear  Imports  From  China 


Quantity 
(kilograms) 


Value 

(millions  of 

dollars) 


Price 

(dollars  per 

kilogram) 


1998 
1999 
2000 
2001 


328,818 
2,097,863 
5,264.099 
6.573.113 


$0,328 
2.011 
3.746 
3.559 


$1  00 
0.96 
071 
0.54 


Source:  World  Trade  Atlas,  based  on  data  from  the  U.S  Bureau  of  the  Census.  Harmonized  Tanff  Schedule  code  080820. 


We  expect  that  removing  the  cold 
treatment  requirement  for  Ya  pears 
imported  from  Hebei  Province  would 
reduce  shipping  costs.  The  magnitude  of 
the  reduction  would  depend  on 
transport  costs  with  and  without  the 
cold  treatment  requirement.  While 
refrigeration  costs  would  still  be  borne 
by  importers  in  the  absence  of  the  cold 
treatment  requirement,  the  costs 
required  to  maintain,  monitor,  and 
report  cold  treatment  temperatures 
during  transport  would  all  be  saved. 

The  cold  treatment  schedule  for  Ya 
pears  from  China,  as  specified  in  the 
Plant  Protection  and  Quarantine    • 
Treatment  Manual,  is  Tl07-f.  The 
number  of  days  required  for  cold 
treatment  en  route  under  the  schedule — 
10  to  14  days,  depending  on  the 
treatment  temperature — is  less  than  the 
number  of  days  it  takes  to  ship  Ya  pears 
to  the  United  States  from  China.  No 
reduction  in  shipping  time,  and  thus  no 
associated  cost  savings,  is  expected  to 
result  from  the  proposed  removal  of  the 
cold  treatment  requirement. 

A  recent  analysis  of  cold  treatment 
requirements  for  the  Mediterranean  fruit 
fly  at  U.S.  ports,  used  here  as  a  proxy 
for  cold  treatment  costs  en  route, 
indicated  a  cost  of  50  cents  per  day  per 
pallet.'  Most  of  this  expense  is  the  cost 
of  refrigeration.  Under  the  proposed 
rule,  Ya  pears  from  Hebei  Province 
would  still  be  refrigerated  while  en 
route  to  the  United  States,  although  not 
to  cold  treatment  specifications.  For  this 
analysis,  it  is  assumed  that  the  savings 


from  not  having  to  meet  cold  treatment 
requirements  would  be  25  cents  per  day 
[ler  pallet.  This  amount  probably 
exceeds  the  actual  savings  that  would  be 
realized,  providing  an  upper-bound 
approximation  of  potential  effects. 

Assuming  that  boxing  and  pallet 
loading  capacities  are  similar  to  those  of 
domestic  pears,  a  box  of  Ya  pears  would 
contain  about  20  kilograms  and  a  pallet 
would  contain  49  boxes.-  Assuming 
further  a  14-day  cold  treatment  period, 
the  longest  specified  in  the  cold 
treatment  regimen,  the  cost  of  cold 
treatment  would  be  about  36  cents  per 
100  kilograms,  or  0.36  cents  per 
kilogram. 3  As  shown  in  Table  1,  the 
average  price  of  Ya  pears  has  steadily 
fallen  since  imports  began  in  1998.  Even 
so,  estimated  savings  from  not  having  to 
meet  cold  treatment  requirements 
represent  less  than  1  percent  of  the  2001 
price  of  54  cents  per  kilogram.  In 
addition,  pears  from  Shadong  Province 
would  be  unaffected  by  the  proposed 
change,  further  dampening  the  total  cost 
effect  in  the  United  States. 

Ya  pears  are  not  produced  in  the 
United  States,  and  Ya  pears  are  not  a 
substitute  for  domestically  produced 
pears.  Thus,  this  proposed  rule  is  not 
expected  to  affect  the  U.S.  domestic 
pear  industry. 


'  Analy.sis  for  APHIS  Docket  02-071-1,  published 
in  the  Federal  Register  on  Octolwr  15,  2002  (67  FR 
63529-63536). 


-  The  packing  measure  used  for  pears  is  four- 
fifths  of  a  busheL  which  corresponds  to  alxiut  42 
to  45  pounds.  (Kevin  Moffett.  Pear  Bureau,  personal 
communication.) 

'  (Twenty-five  cents  per  day  per  pallet)  x  (14  days 
per  treatment)  =  $3.50  per  pallet  per  treatment. 
(Twenty  kilograms  per  box)  x  (49  boxes  per  pallet) 
=  980  kilograms  per  pallet.  (S3. 50)  /  (980  kilograms) 
=  $0.00357/kg. 


Economic  Effects  on  Smai!  Fntitipv 

Under  the  criteria  established  by  the 
Small  Business  Administration,  firuit 
importers  (North  American  Industry' 
Classification  System  code  422480, 
'Fresh  Fruit  and  Vegetable 
Wholesalers")  must  have  100  or  fewer 
employees  to  be  considered  small 
entities.  At  least  some  U.S.  importers  of 
Ya  pears  from  Hebei  Province  in  China 
may  be  small  entities,  but  the  expected 
economic  effect  oftio  longer  needing  to 
meet  cold  treatment  requirements  is 
minor. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  129bfi 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

PapervNork  ReduitHin   \ct 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Further,  this  proposed  rule 
would  reduce  information  collection  or 
recordkeeping  requirements  in 
§319.56-2ee. 


•«u: 


r.Mi. 


K. 


t.M     '\' 


;islfi 


/  V. 


■I 
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List  of  Subjects  in  7  (  1  K  I'll  1     i* 

Bees.  Coffee.  Cotton.  Fruits.  Honey. 
Imports.  Logs.  Nursery  Stock.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Rice,  Vegetables. 

Accordingly,  vve  propose  to  amend  7 
CFR  part  319  as  follows: 

PAFr^-   nw     FOREiGN  QUARANTINE 
NOTICES 

1.  1  he  authority  citation  for  part  319 
would  be  revised  to  read  as  follows: 

Authority:  7  IJ.S.C.  450.  7711-7714.  7718. 
7731.  77:{2'  and  7751-7754:  21  U.S.C.  136 
and  136a;  7  CFR  2.22.  2.80,  and  371,3. 

2.  In  §319.56-2ee,  paragraphs  (b)  and 
(c)  would  be  revised  to  read  as  follows: 

§319.56-2ee     Administrative  instructions: 
Conditions  governing  the  entry  of  Ya 
variety  pears  from  China. 

•  •  •  •  • 

(b)  Treatment.  Pears  from  Shadong 
Province  must  be  cold  treated  for 
Bactrocera  dorsalis  in  accordance  with 
the  Plant  Protection  and  Quarantine 
Treatment  Manual,  which  is 
incorporated  by  reference  at  §  300.1  of 
this  chapter. 

(c)  Each  shipment  of  pears  must  be 
accompanied  by  a  phytosanitary 
certificate  issued  by  the  Chinese 
Ministry  of  Agriculture  stating  that  the 
conditions  of  this  section  have  been 

met. 

•  *         •         *       |M 

Done  in  Washington.  DC.  this  17th  day  uf 
Uet:ember,  2002. 
Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  02-32056  Filed  12-19-02;  8:45  ami 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  429 
fJiN  04hO   AF39 

Filing  Claims  Under  the  Federal  Ton 
Claims  Act  and  the  Military  Personnel 
and  Civilian  Employees  Claims  Act 

AUfeNCY:  sucidi  c^OLuniy  .vuiiimisirdtion 

(SSA). 

action:  Proposed  rules. 

SUMMARY:  We  propose  to  establish  new 
regulation  that  would  prescribe  the 
procedures  SSA  follows  when  claims 
are  filed  by  employees  against  SSA  for 
personal  property  damage  or  loss 
incident  to  their  service  with  SSA.  This- 
new  regulation  is  necessary  both  tr) 
reflect  SSA's  status  as  an  independent 


agency  and  to  comply  with  the 
requirement  in  the  Militant'  Personnel 
and  Civilian  Employees  Claims  Act  of 
1964  (MPCECA)  that  the  head  of  each 
federal  agency  prescribe  its  own 
regulations  for  handling  such  claims. 

We  also  propose  to  make  several 
minor  clarifications  and  corrections  to 
our  current  procedures  and  practices  on 
claims  against  the  Government  for 
damage  to  or  loss  of  property  or 
personal  injury  or  death  that  is  caused 
by  the  negligent  or  wrongful  act  or 
omission  of  an  SSA  employee.  We  have 
also  rewritten  the  current  rules  on  such 
claims  in  plain  language. 
DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  February  18.  2003. 
ADDRESSES:  You  may  give  us  your 
comments  by  using:  Our  Internet  site 
facility  {i.e..  Social  Security  Online)  at 
http://www.ssa.gov/regulations,  e-mail 
to  regulations@ssa.gov:  telefax  to  (41QJ 
966-2830:  or  by  sending  a  letter  to  the 
Commissioner  of  Social  Security.  P.O. 
Box  17703.  Baltimore.  Maryland  21235- 
7703.  You  may  also  deliver  them  to  the 
Office  of  Process  and  Innovation 
Management.  Social  Security 
Administration.  2109  West  Low  Rise 
Building.  6401  Security  Boulevard. 
Baltimore.  Maryland  21235-6401. 
between  8  a.m.  and  4:30  p.m.  on  regular 
business  days.  Comments  are  posted  on 
our  Internet  site,  or  you  may  inspect 
them  on  regular  business  days  by 
making  arrangements  with  the  contact 
person  shown  in  this  preamble. 

f  li'i  ti  I  111  ii    \  I-;  VI I  in 

The  electronic  file  of  this  document  is 
available  on  the  Internet  at  http:// 
W1VW.  access. gpo  .gov/s  u_docs/aces/ 
acesl40.html.  It  is  also  available  on  the 
Internet  site  for  SSA  (i.e..  "SSA 
Online")  at  http./Zwww.ssa.gov/ 
regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  R.  Cantor.  Attorney-at-Law. 
Office  of  General  Law.  Office  of  the 
General  Counsel.  Social  Security 
Administration.  Room  617  Altmeyer 
Building.  6401  Security  Boulevard. 
Baltimore.  Maryland  21235.  (410)  965- 
3166  or  TTY  (410)  966-5609. 
SUPPLFMFNTARV  INFORMATION- 

I  in|ilia>'c  I   l.unis  tin   I'ptsim.il  t'rii[>rrtv 
!).im.ii;t    lit   1  iiss 

The  MPCECA.  31  U.S.C.  3721, 
establishes  the  guidelines  Federal 
agencies  must  follow  when  an  agency 
employee  files  a  claim  for  personal 
property  damage  or  loss  incurred 
incident  to  his  or  her  Federal  service. 
Under  the  MPCECA.  the  head  of  each 
Federal  agency  is  required  to 


promulgate  its  own  regulations  setting 
forth  the  procedures  and  practices  the 
agency  will  follow  in  handling  such 
claims  (31  U.S.C.  3721(j)).  The  Social 
Security  Independence  and 
Improvements  Act  of  1994  (Pub.  L.  103- 
296)  established  SSA  as  an  independent 
agency  in  the  executive  branch  of  the 
United  States  Government  effective 
March  31.  1995  and  vested  general 
regulatory  authority  in  the 
Commissioner  of  Social  Security.  In 
order  to  comply  with  the  requirement  in 
the  MPCECA  that  SSA  have  its  own 
regulations  dealing  with  employee 
claims,  we  propose  to  establish  a  new 
subpart  B  in  part  429  of  Title  20  of  the 
Code  of  Federal  Regulations. 

The  proposed  rules  in  new  subpart  B 
of  part  429  are  modeled  after  those 
routinely  published  by  other  Federal 
agencies  and  would  contain  the 
following  sections: 

•  Section  429.201  wpuld  explain  that 
the  new  subpart  applies  to  employee 
claims  under  the  MPCECA.  set  a 
$40,000  limit  on  the  amount  of  payment 
for  a  claim,  and  define  several  terms 
used  throughout  the  subpart. 

•  Section  429.202  would  explain  the 
procedures  an  employee  should  follow 
to  file  a  claim  for  personal  property  loss 
or  damage  incident  to  service. 

•  Section  429.203  would  explain  the 
circumstances  under  which  a  claim  for 
personal  property  loss  or  damage  is 
allowable. 

•  Section  429.204  would  describe  the 
restrictions  that  apply  to  employee 
claims  for  personal  property  damage  or 
loss. 

•  Section  429.205  would  contain  a 
list  of  the  types  of  losses  that  are  not 
allowable  under  subpart  B. 

•  Section  429.206  would  explain  the 
procedures  that  are  applicable  when  a 
claim  involves  a  commercial  carrier  or 
an  insurer. 

•  Section  429.207  would  explain  how 
an  employee  should  file  a  claim  for 
personal  property  damage  or  loss. 

•  Section  429.208  would  explain  how 
the  SSA  Claims  Officer  determines  the 
amount  of  an  award. 

•  Section  429.209  would  contain  the 
maximum  fee  an  agent  or  attorney  may 
receive  for  his/her  services  in 
connection  with  an  individual  claim 
under  subpart  B. 

•  Section  429.210  would  explain  the 
ap(}eal  process  for  claims  under  subpart 
B. 

•  Section  429.211  would  contain  the 
ppnalties  for  filing  false  claims. 

I  (lit   (    I.1IIIIS 

These  proposed  rules  would  also 
modify  our  existing  rules  dealing  with 
the  procedures  SSA  follows  when 
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claims  are  asserted  under  the  Federal 
Tort  Claims  Act  (FTCA).  28  U.S.C.  2672. 
for  money  damages  against  the  United 
States  for  injury  or  death  caused  by  the 
negligent  or  wrongful  act  or  omission  of 
any  SSA  employee.  We  propose  to 
revise  our  regulations  on  tort  claims  as 
follows: 

•  We  would  revise  §429.101  to  reflect 
the  statutory  provision  in  the  FTCA  that 
the  FTCA  does  not  apply  to  those  tort 
claims  identified  in  28  U.S.C.  2680.  Our 
current  rules  do  not  contain  this 
statutory  limitation. 

•  \V.-'\vuuld  revise  §429.103  to 
corrt'i  t  ihc  mailing  address  in  this 
section. 

•  Wo  wnuM  rr'\!sp  the  time  limit  in 
^  4  JM  ]ii4  fur  vulinuttiiijj  evidence  in  a 
claim  fcr  in-iin  \  ■lai-MUPS  from  3 
months  tu  bU  daNi    l  nder  the  FTCA, 
this  time  limit  is  to  be  determined  by 
the  agency  and  we  believe  60  days 
constitutes  a  reasonable  limit  for 
submitting  evidence  after  being  asked  to 
do  so. 

•  We  would  revise  §  429.107  to 
clarify  an  ambiguity  in  current 
regulations.  If  a  claim  is  approved  that 
exceeds  $2500,  our  rules  would  be 
revised  to  specify  that  the  payment  will 
come  from  the  Judgment  Fund  in  the 
Department  of  the  Treasury,  rather  than 
from  SSA.  This  reflects  current 
procedure  and  the  proposed  change 
would  only  serve  to  increase  the 


efficiency  of  the  claims  process  and  to 
speed  delivery  of  the  payment  to  the 
claimant. 

•  We  propose  to  revise  the  penalties 
for  filing  false  claims  to  reflect  changes 
in  both  the  criminal  and  civil  False 
Claims  Act. 

We  also  propose  to  rewrite  the 
existing  regulations  on  tort  claims  to 
comply  with  Executive  Order  12866.  as 
amended  by  Executive  Order  13258. 
which  requires  Federal  agencies  to  write 
all  rules  in  plain  language.  None  of 
these  plain  language  changes  are 
substantive;  they  are  merely  intended  to 
make  the  existing  regulations  more 
readable  and  easier  to  understand. 

Clarity  of  This  Proposed  Rule 

.\-  exjlamed  above.  Executive  Order 
128bb.  as  amended  by  Executive  Order 
13258.  require  each  agency  to  write  all 
rules  in  plain  language.  In  addition  to 
your  substantive  comments  on  this 
proposed  rule,  we  invite  your  comments 
on  how  to  make  this  proposed  rule 
easier  to  understand. 

For  example: 

•  Have  we  organized  the  material  to 
suit  your  needs? 

•  Are  the  requirements  in  the  rule 
clearly  stated? 

•  Does  the  rule  contain  technical 
language  or  jargon  that  is  not  clear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings. 


paragraphing)  make  the  rule  easier  to 
understand? 

•  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

Rpgulator>  Frixeriurps 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  reviewed  these  proposed 
rules  in  accordance  with  Executive 
Order  12866,  as  amended  bv  Executive 
Order  13258. 

Regulatory  Flexibility  Act 

We  certify  that  the  proposed  rules,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  only 
affects  individuals.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  the  Regulatory  Flexibility 
Act,  as  amended,  is  not  required. 

Paperwork  Reduction  Act 

These  proposed  rules  contain 
reporting  requirements  as  shown  in  the 
table  below.  Where  the  public  reporting 
burden  is  accounted  for  in  Information 
Collection  Requests  for  the  various 
forms  that  the  public  uses  to  submit  the 
information  to  SSA,  a  1-hour 
placeholder  burden  is  being  assigned  to 
the  specific  reporting  requirement(s) 
contained  in  these  rules. 


Section  number 


Annual 

.  number  of 

responses 


Frequency 
of  response 


Average 

burden  per 

response 

(minutes) 


Estiniated 
annual  bur- 
den hours 


429  102;  429.103 

429  104(a)  

429  104(b)  

429  104(c)  

429  106(b)  


1 
30 
25 

2 
10 


1 

2^ 

2 

.16 
1.6 


An  Information  Collection  Request 
has  been  submitted  to  OMB  for 
clearance.  We  are  soliciting  comments 
on  the  burden  estimate;  the  need  for  the 
information;  its  practical  utility;  ways  to 
enhance  its  quality,  utility  and  clarity; 
and  on  ways  to  minimize  the  burden  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  faxed  or  mailed  to 
the  Social  Security  Administration  at 
the  following  address:  Social  Security 
Administration.  Attn:  SSA  Reports 
Clearance  Officer.  Rm.  1338  Annex 
Building.  6401  Security  Boulevard. 
Baltimore.  MD  21235-6401.  Fax  No. 
410-965-6400. 

Comments  can  be  received  for 
between  30  and  60  days  after 
publication  of  this  notice  and  will  be 


most  useful  if  received  by  SSA  within 
30  days  of  publication. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security- 
Disability  Insurance;  96.002  Social  Security- 
Retirement  Insurance;  96.003  Social  Security- 
Special  Benefits  for  Persons  Aged  72  and 
Over;  96.004  Social  Security-Survivors 
Insurance;  96.005  Special  Benefits  for 
Disabled  Coal  Miners;  96.006.  Supplemental 
Security  Income;  96.007  Social  Security- 
Research  and  Demonstration) 

List  of  Subjects  in  20  CFR  Part  429 

Administrative  practice  and 
procedure.  Government  employees. 
Indemnity  payments,  Tort  claims. 


Dated:  September  23.  2002. 
)o  Anne  B.  Bamhart, 

Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  revise  part  429 
of  chapter  HI  of  title  20  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  429— ADMINISTRATIVE  CLAIMS 
UNDER  THE  FEDERAL  TORT  CLAIMS 
ACT  AND  RELATED  STATUTES 

Subpart  A — Claims  Agans'  the  Government 
Under  the  Federal  Jon  Ciainis  Ac' 

Sec. 

429.101  What  is  this  subpart  about? 

429.102  How  do  I  file  a  claim  under  this 
subpart? 

429.103  Who  may  file  my  claim? 

429.104  What  evidence  del  need  to  submit 
with  my  claim? 
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429.105     What  happens  when  you  rwitiive 

my  claim? 
42!1  U«>     What  happens  if  my  claim  is 

ileniud? 
429.107     If  my  claim  is  approved,  how  do  I 

obtain  payment? 
429.  lOH     What  happens  if  I  accept  an  award. 

compromise  or  settlement  under  this 

subpart:" 
429.109     Are  there  anv  penailies  for  filing 

false  claims? 
429. 1  U)     Are  there  any  limitations  im  SSA's 

authority  under  this  sub})art? 

Subpart  B— Claims  Under  the  Military 
Personnel  and  Civilian  EmpiovPf^<>   Claims 
Act  of  1964 

429.201  What  is  this  subpart  about.' 

429.202  How  do  I  file  a  claim  under  this 
subpart? 

429.20:1     When  is  a  (  laim  allowable? 

429.204  Are  there  anv  restric  tions  oti  what 
Is  allowable? 

429.205  What  is  not  allowable  under  this 
subpart? 

429.200     What  if  my  claim  involves  a 
commercial  carrier  or  an  insurer? 

429.207  What  are  the  procedures  for  filing 
a  (.laim? 

429.208  How  do  you  determine  the  award? 
Is  the  settlement  of  my  claim  final? 

429.209  Are  there  anv  reslrii  tions  on 
attorney's  fees? 

429.210  Uo  I  have  any  a[)peal  rights  under 
this  subpart? 

429.21 1  Are  there  any  penalties  for  filing 
false  claims? 

Authoriiv:  Sect.  702(al(51  of  the  Social 
Securitv  Act  (42  {■S.C.  902(a)(5)):  28  D.S.C. 
2072:  2H  CKR  14.1  I:  .11  D.S.C.  J721. 

Subp.iri  A      L  .iin-;s  Aq.nnst  the 
GovprnmtMit  Uf'idcr  the  Federai  Tor\ 
Claii-iis  Ac! 

§429.101     What  is  this  subpart  about? 

This  subpart  applies  only  to  claims 
filed  under  the  Federal  Tort  Claims  Act, 
as  amended.  28  U.S.C.  2671-2B80 
(FTC^A).  for  money  damages  against  the 
United  States  for  damage  to  or  loss  of 
property  or  personal  injury  or  death  that 
is  caused  by  the  negligent  or  wrongful 
act  or  omission  of  an  employee  of  the 
Social  Security  Administration  (SSA). 
The  loss,  damage,  injury  or  death  must 
be  caused  bv  the  employee  in  the 
performance  of  his  or  her  official  duties, 
under  circumstances  in  which  the 
United  States,  if  a  private  person,  would 
be  liable  in  accordance  with  the  law  of 
the  place  where  the  act  or  omission 
occurred.  This  subpart  does  not  apply  to 
any  tort  claims  excluded  from  the  FTCA 
under  28  U.S.C.  2680. 

(b)  This  subpart  is  subject  to  and 
consistent  with  the  regulations  on 
administrative  claims  under  the  FTCA 
issued  by  the  Attorney  General  at  28 
CFRpartl4. 


§429.102      Hov%  do  <  '  If  3  CUlir-i  unclf"  S^-^'S 

subpart? 

(a)  Filing  an  initial  claim.  You  must 
either  Tile  your  claim  on  a  properly 
executed  Standard  Form  95  or  you  must 
submit  a  written  notification  of  the 
incident  accompanied  by  a  claim  for  the 
money  damages  in  a  sum  certain  for 
damage  to  or  loss  of  property  you 
believe  occurred  because  of  the 
incident.  For  purposes  of  this  subpart, 
we  consider  your  claim  to  be  filed  on 
the  date  we  receive  it,  at  the  address 
specified  in  paragraph  (c)  of  this 
section.  If  you  mistakenly  send  your 
claim  to  another  Federal  agency,  we  will 
not  consider  it  to  be  filed  until  the  date 
that  we  receive  it.  If  you  mistakenly  file 
a  claim  meant  for  another  Federal 
agency  with  SSA,  we  will  transfer  it  to 
the  appropriate  Federal  agency,  if 
possible.  If  we  are  unable  to  determine 
the  appropriate  agency,  we  will  return 
the  claim  to  you. 

(b)  Filing  an  amendment  to  your 
claim.  You  may  file  an  amendment  to 
your  properly  filed  claim  at  any  time 
before  the  SSA  Claims  Officer  (as 
defined  in  §  429.201(d){3))  makes  a  final 
decision  on  your  claim  or  before  vou 
bring  suit  under  28  U.S.C.  2675(a).  You 
must  submit  an  amendment  in  writing 
and  sign  it.  If  you  file  a  timely 
amendment,  SSA  has  6  months  in 
which  to  finally  dispose  of  the  amended 
claim.  Your  option  to  file  suit  does  not 
begin  until  6  months  after  you  file  the 
amendment. 

(c)  Where  to  obtain  claims  forms  and 
file  claims.  You  may  obtain  claims 
forms  and  must  file  your  claim  with  the 
Social  Security  Administration,  Office 
of  the  General  Counsel,  Administrative 
Claims  Unit,  Room  617  Altmeyer 
Building,  6401  Security  Boulevard, 
Baltimore.  Mar\land  212.^5-6401. 

§429.103     Who  may  file  my  claim? 

(a)  Claims  for  damage  to  or  loss  of 
property.  If  you  are  the  owner  of  the 
property  interest  that  is  the  subject  of 
the  claim,  you.  your  duly  authorized 
agent ,,gir  your  legal  representative  may 
file  the  claim. 

(b)  Claims  for  personal  injury.  If  you 
suffered  the  injury,  you,  your  duly 
authorized  agent,  or  your  legal 
representative  may  file  the  claim. 

(c)  Claims  bused  on  death.  The 
executor  or  administrator  of  your  estate 
or  any  other  person  legally  entitled  to 
do  so  may  file  the  claim. 

(d)  Claims  for  loss  wholly 
compensated  by  an  insurer  with  the 
rights  of  a  subrogee  The  insurer  may 
file  the  claim.  When  an  insurer  presents 
a  claim  asserting  the  rights  of  a 
subrogee,  the  insurer  must  present  with 


the  claim  appropriate  evidence  that  it 
has  the  rights  of  a  subrogee. 

(e)  Claims  for  loss  partially 
compensated  by  an  insurer  with  the 
rights  of  a  subrogee.  You  and  the  insurer 
may  file,  jointly  or  separately.  When  an 
insurer  presents  a  claim  asserting  the 
rights  of  a  subrogee,  the  insurer  must 
present  with  the  claim  appropriate 
evidence  that  it  has  the  rights  of  a 
subrogee. 

(f)  Claims  by  authorized  agents  or 
other  legal  representatives.  Your  duly 
authorized  agent  or  other  legal 
representative  may  submit  your  claim, 
provided  satisfactory  evidence  is 
submitted  establishing  that  person  has 
express  authority  to  act  on  your  behalf. 
A  claim  presented  by  an  agent  or  legal 
representative  must  be  presented  in 
your  name.  If  the  claim  is  signed  by  the 
agent  or  legal  representative,  it  must 
show  the  persons  title  or  legal  capacity 
and  must  be  accompanied  by  evidence 
that  the  person  has  the  authority  to  file 
the  claim  on  your  behalf  as  agent, 
executor,  administrator,  parent, 
guardian  or  other  representative. 

§429.104     What  evidencp  do  I  need  tc 
submit  with  my  claim'' 

(a)  Property  damage.  To  support  a 
claim  for  property  damage,  either  real  or 
personal,  you  may  be  required  to  submit 
the  following  evidence  or  information: 

(1 )  Proof  of  ownership. 

(2)  A  detailed  statement  of  the  amount 
claimed  with  respect  to  each  item  of 
property. 

(3)  An  itemized  receipt  of  payment  for 
necessary  repairs  or  itemized  written 
estimates  of  the  cost  of  such  repairs. 

(4)  A  statement  listing  date  of 
purchase,  purchase  price,  market  value 
of  the  property  as  of  date  of  damage,  and 
salvage  value,  where  repair  is  not 
economical. 

(5)  Any  other  evidence  or  information 
which  mav  have  a  bearing  either  on  the 
responsibility  of  the  United  States  for 
the  injury  to  or  loss  of  property  or  the 
damages  claimed. 

(b)  Personal  injur}-.  To  support  a 
claim  for  personal  injury,  including 
pain  and  suffering,  you  may  be  required 
to  submit  the  following  evidence  or 
information: 

(1)  A  written  report  from  your 
attending  physician  or  dentist  setting 
forth  the  nature  and  extent  of  your 
injury',  nature  and  extent  of  treatment, 
any  degree  of  temporary  or  permanent 
disability,  your  prognosis,  period  of 
hospitalization,  and  any  diminished 
earning  capacity.  You  may  also  be 
required  to  submit  to  a  physical  or 
mental  examination  by  a  physician 
employed  or  designated  by  SSA.  If  you 
submit  a  written  request,  we  will 
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provide  you  with  a  copy  of  the  report 
of  the  examining  physician  provided 
you  agree  to  make  available  to  SSA  any 
other  physician's  reports  made  of  the 
physical  or  mental  condition  that  is  the 
subject  of  your  claim. 

(2)  Itemized  bills  for  medical,  dental, 
and  hospital  expenses  incurred,  or 
itemized  receipts  of  payment  for  such 
expenses. 

(3)  If  your  prognosis  reveals  that  you 
will  need  future  treatment,  a  statement 
of  expected  duration  of  and  expenses  for 
such  treatment. 

(4)  If  you  claim  a  loss  of  time  from 
employment,  a  written  statement  from 
your  employer  showing  actual  time  lost 
from  employment,  whether  you  are  a 
full  or  part-time  employee,  and  wages  or 
salary  you  actually  lost. 

(5)  If  you  claim  a  loss  of  income  and 
are  self-employed,  documentary- 
evidence  showing  the  amount  of 
earnings  you  actually  lost.  For  example, 
we  may  use  income  tax  returns  for 
several  years  prior  to  the  injury  in 
question  and  the  year  in  which  the 
injury  occurred  to  indicate  or  measure 
lost  income:  a  statement  of  how  much 

it  cost  you  to  hire  someone  to  do  the 
same  work  you  were  doing  at  the  time 
of  the  injury  might  also  be  used  in 
measuring  lost  income. 

(6)  Any  other  evidence  or  information 
that  may  have  a  bearing  on  either  the 
responsibility  of  the  United  States  for 
the  personal  injury  or  the  damages 
claimed. 

(c)  Claim  Based  on  Death.  To  support 
the  claim,  we  need  the  following 
evidence  or  information: 

(1)  An  authenticated  death  certificate 
or  other  believable  documentation 
showing  cause  of  death,  date  of  death, 
and  your  age  at  the  time  of  death. 

(2J  Your  employment  or  occupation  at 
time  of  death,  including  your  monthly 
or  yearly  salciry  or  earnings  (if  any),  and 
the  duration  of  your  last  employment  or 
occupation. 

(3)  Full  names,  addresses,  birth  dates, 
kinship,  and  marital  status  of  your 
survivors,  including  identification  of 
those  sur\'ivors  who  were  dependent 
upon  you  for  support  at  the  time  of  your 
death. 

(4)  Degree  of  support  you  provided  to 
each  survivor  dependent  on  you  for 
support  at  the  time  of  your  death. 

(5)  Your  general  physical  and  mental 
condibon  before  death. 

(6)  Itemized  bills  for  medical  and 
burial  expenses  incurred,, or  itemized 
receipts  of  payments  for  such  expenses. 

(7)  If  damages  for  pain  and  suffering 
prior  to  death  are  claimed,  a  physician's 
detailed  statement  specifying  the 
injuries  suffered,  duration  of  pain  and 
suffering,  any  drugs  administered  for 


pain  and  your  physical  condition  in  the 
interval  between  injury  and  death. 

(8)  Any  other  evidence  or  information 
which  may  have  a  bearing  on  either  the 
responsibility  of  the  United  States  for 
the  death  or  the  damages  claimed, 

(d)  Time  limit  for  submitting 
evidence.  You  must  furnish  all  the 
evidence  required  by  this  section  within 
a  reasonable  time.  If  you  fail  to  furnish 
all  the  evidence  necessary  to  determine 
your  claim  within  60  days  after  being 
asked  to  do  so,  we  may  find  that  you 
have  decided  to  abandon  your  claim. 

§429.105     What  happens  when  you  receive 
my  claim? 

When  we  receive  your  claim,  we  will 
investigate  to  determine  its  validity. 
After  our  investigation,  we  will  forward 
your  claim  to  the  SSA  Claims  Officer 
with  our  recommendation  as  to  whether 
your  claim  should  be  fully  or  partially 
allowed  or  denied. 

§429  106     What  happens  if  my  claim  is 
denied? 

(a)  If  your  claim  is  denied,  the  SSA 
Claims  Officer  will  send  you.  your 
agent,  or  your  legal  representative  a 
written  notice  by  certified  or  registered 
mail.  The  notice  will  include  an 
explanation  of  why  your  claim  was 
denied  and  will  advise  you  of  your  right 
to  file  suit  in  an  appropriate  U.S. 
District  Court  not  later  than  6  months 
after  the  date  of  the  mailing  of  the  notice 
if  you  disagree  with  the  determination. 

(b)  Before  filing  suit  and  before 
expiration  of  the  6-month  period  after 
the  date  of  the  mailing  of  the  denial 
notice,  you,  your  duly  authorized  agent, 
or  your  legal  representative  may  file  a 
written  request  with  SSA  for 
reconsideration  by  certified  or  registered 
mail.  If  you  file  a  timely  request  for 
reconsideration,  SSA  has  6  months  from 
the  date  you  file  your  request  in  which 
to  finally  dispose  of  your  claim.  Your 
right  to  file  suit  will  not  begin  until  6 
months  after  you  file  your  request  for 
reconsideration.  Final  SSA  action  on 
your  request  for  reconsideration  will 
occur  in  accordance  with  the  provisions 
of  paragraph  (a)  of  this  section. 

§429.107     It  my  claim  IS  approved   how  dc 
i  obtain  payment? 

(a)  Claims  under  $2,500.  If  your  claim 
is  approved,  you  must  complete  a 
"Voucher  for  Payment  under  the 
Federal  Tort  Claims  Act,"  Standard 
Form  1145.  If  you  are  represented  by  an 
attorney,  the  voucher  for  payment  (SF 
1145)  must  designate  both  you  and  your 
attorney  as  "payees":  we  will  then  mail 
the  check  to  your  attorney. 

(b)  Claims  in  excess  of  $2,500.  If  your 
claim  is  approved,  SSA  will  forward  the 
appropriate  Financial  Management 


Service  (FMS)  Forms  194,  195.  196,  197. 
and/or  197-A  to  the  Judgment  Fund 
Section,  Financial  Management  Ser\'ice, 
Department  of  the  Treasury,  Room 
6D37,  3700  East- West  Highway, 
Hyattsville,  Mar>'land  20782.  FMS  will 
then  mail  the  payment  to  yoi; 

§429  108     What  happens  ff  I  accep:  e- 
award,  compromise  c  sememe'^'  ^'-ae' 
this  subparf 

:  ur  agent,  or  your  legal 

representative  accept  any  award, 
compromise  or  settlement  under  this 
subpart,  your  acceptance  is  final  and 
conclusive  on  you,  your  agent  or 
representative  and  any  other  person  on 
whose  behalf  or  for  whose  benefit  the 
claim  was  filed.  The  acceptance 
constitutes  a  complete  release  of  any 
claim  against  the  United  States  and 
against  any  employee  of  the 
Government  whose  act  or  omission  gave 
rise  to  the  claim,  by  reason  of  the  same 

ciipior-t    mpttor 

§429  109     Are  ihere  anv  penalties  *0'  *:;.'-ic 
false  Claims"' 

A  person  who  files  a  false  claim  or 
makes  a  false  or  fraudulent  statement  in 
a  claim  against  the  United  States  may  be 
imprisoned  for  not  more  than  5  vears. 
(18  U.S.C.  Sees.  287:  1001).  In  addition, 
that  person  may  be  liable  for  a  civil 
penalty  of  not  less  than  $5,000  and  not 
more  than  510,000  and  damages  of 
triple  the  loss  or  damage  sustained  by 
the  United  States,  as  well  as  the  costs  of 
a  civil  action  brought  to  recover  any 
penalty  or  damages.  (31  U.S.C.  Sec. 
3729) " 

§429  lie     A-e  there  ar-'>  "^^xa^^cs  a^ 
SSA  s  authority  unoe'  I'^-s  suDpa"'' 

yaj  r\ii  ci'\\aiu.  LLiiUpi  uiluM"  ui 

settlement  of  a  claim  under  this  subpart 
in  excess  of  $25,000  needs  the  prior 
written  approval  of  the  Attorney 
General  or  his  designee.  For  the 
purposes  of  this  paragraph,  we  treat  a 
principal  claim  and  any  derivative  or 
subrogated  claim  as  a  single  claim. 

(b)  An  administrative  claim  may  be 
adjusted,  determined,  compromised  or 
settled  under  this  subpart  only  after 
consultation  with  the  Department  of 
lustice  when,  in  the  opinion  of  SSA: 

(1)  A  new  precedent  or  a  new  point 
of  law  is  involved;  or 

(2)  A  question  of  policy  is  or  may  be 
involved:  or 

(3)  The  United  States  is  or  may  be 
entitled  to  indemnity  or  contribution 
from  a  third  party  and  SSA  is  unable  to 
adjust  the  third  party  claim;  or 

(4)  The  compromise  of  a  particular 
claim,  as  a  practical  matter,  will  or  may 
control  the  disposition  of  a  related  claim 
in  which  the  amount  to  be  paid  may 
exceed  $25,000. 
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(c)  An  administrative  claim  may  be 
adjustod,  determined,  compromist^d  or 
settled  only  after  consultation  with  the 
Department  of  justice  when  it  is  learned 
that  the  United  States  or  an  employee, 
agent  or  cost  plus  contractor  of  the 
United  States  is  involved  in  litigation 
based  on  a  claim  arising  out  of  the  same 
inridont  nr  tnin-^arfion 

Subp.Kt  B      Cl.iir-ns  Under  the  Milit.uy 
PersonntM  <Hid  Civilian  EmploytH's 
Claims  A(-'  ot  l^fi-l 

§  429.201     What  is  this  subpart  about? 

(d)  Si  opt'  anil  Purpose.  This  subpart 
applies  to  all  claims  filed  by  or  on 
behalf  of  employees  of  SSA  for  loss  of 
or  damage  to  personal  property  incident 
to  their  service  with  SSA  under  the 
Military  Personnel  and  Civilian 
Employees  Claims  Act  of  1964,  as 
amended.  31  U.S.C.  3721.  (MPCECA).  A 
claim  must  be  substantiated  and  the 
possession  of  the  property  determined 
to  be  reasonable,  useful  or  proper. 

(b)  Maximum  payment  under  this 
part.  The  maximum  amount  that  can  be 
paid  for  any  claim  under  the  Act  is 
540.000  or.  in  extraordinary 
circumstances.  SlOO.OOO.  and  property 
may  be  replaced  in  kind  at  the 
discretion  of  the  Government. 

(c)  Policy  SSA  is  not  an  insurer  and 
does  not  underwrite  all  personal 
property  losses  that  an  employee  may 
sustain  incident  to  employment.  We 
encourage  employees  to  carry  private 
insurance  to  the  maximum  extent 
practicable  to  avoid  losses  which  may 
not  be  recoverable  from  SSA.  The 
procedures  set  forth  in  this  subpart  are 
designed  to  enable  you  to  obtain  the 
proper  amount  of  compensation  from 
SSA  and/or  a  private  insurer  for  the  loss 
or  damage.  If  you  fail  to  comply  with 
these  procedures  it  could  reduce  or 
preclude  payment  of  your  claim  under 
this  subpart. 

(d)  Definitions 

(1)  Quarters,  unless  otherwise 
indicated,  means  a  house,  apartment,  or 
other  residence  that  is  an  SSA 
employee's  principal  residence. 

12)  State,  unless  otherwise  indicated, 
is  defined  by  t>  404.2(c)(5)  of  title  20  of 
the  Code  of  Federal  Regulations. 

(3)  SSA  Claims  Officer  means  the  SSA 
official  designated  to  determine  claims 
under  the  Act.  The  current  designee  is 
the  Associate  General  Counsel  for 
General  Law 

3  429.202     How  do  I  file  a  claim  under  this 
subpart? 

(a)  Who  may  file. 

(1)  You.  your  duly  authorized  agent, 
your  legal  representative  or  your 
survivor  mav  file  the  claim.  If  vour 


survivor  files  the  claim,  the  order  of 
precedence  for  filing  is  spouse,  child, 
parent,  sibling. 

(2)  You  may  not  file  a  claim  on  behalf 
of  a  subrogee,  assignee,  conditional 
vendor  or  other  third  party. 

(b)  Where  to  file.  You  must  file  your 
claim  with  the  Social  Security 
Administration.  Office  of  the  General 
Counsel.  Administrative  Claims  Unit, 
6401  Security  Boulevard.  Room  617 
Altmeyer  Building,  Baltimore.  Maryland 
21235. 

(c)  Evidence  required.  You  are 
responsible  for  proving  ownership  or 
possession,  the  facts  surrounding  the 
loss  or  damage,  and  the  value  of  the 
property.  Your  claim  must  include  the 
following: 

(1)  A  written  statement,  signed  by  you 
or  your  authorized  agent,  explaining 
how  the  damage  or  loss  occurred.  This 
statement  must  also  include: 

(i)  A  description  of  the  type,  design, 
model  number  or  other  identification  of 
the  property. 

(ii)  The  date  you  purcha.sed  or 
acquired  the  property  and  its  original 
cost. 

(iii)  The  location  of  the  property  when 
the  loss  or  damage  occurred. 

(iv)  The  value  of  the  property  when 
lost  or  damaged. 

(v)  The  actual  or  estimated  cost  of  the 
repair  of  any  damaged  item. 

(vi)  The  purpose  of  and  authority  for 
travel,  if  the  loss  or  damage  occurred 
while  you  were  transporting  your 
property  or  using  a  motor  vehicle. 

(vii)  All  available  information  as  to 
who  was  responsible  for  the  loss  or 
damage,  if  it  was  not  you.  and  all 
information  as  to  insurance  contracts, 
whether  in  your  name  or  in  the  name  of 
the  responsible  party. 

(viii)  Any  other  evidence  about  loss  or 
damage  that  the  SSA  Claims  Officer 
determines  is  necessary. 

(2)  Copies  of  all  available  and 
appropriate  documents  such  as  bills  of 
sale,  estimates  of  repairs,  or  travel 
orders.  In  the  case  of  damage  to  an 
automobile,  you  must  submit  at  least 
two  estimates  of  repair  or  a  certified 
paid  bill  showing  the  damage  incurred 
and  the  cost  of  all  parts,  labor  and  other 
items  necessary  to  the  repair  of  the 
vehicle  or  a  statement  from  an 
authorized  dealer  or  repair  garage 
showing  that  the  cost  of  such  repairs 
exceeds  the  value  of  the  vehicle. 

(3)  A  copy  of  the  power  of  attorney  or 
other  authorization  if  someone  else  files 
the  claim  on  your  behalf. 

(4)  A  statement  from  your  immediate 
supervisor  confirming  that  possession  of 
the  property  was  reasonable,  useful  or 
proper  under  the  circumstances  and  that 


the  damage  or  loss  was  incident  to  your 
service. 

(d)  Time  limitations.  You  must  file  a 
written  claim  within  2  years  after 
accrual  of  the  claim.  For  purposes  of 
this  subpart,  your  claim  accrues  at  the 
later  of: 

(1)  The  time  of  the  accident  or 
incident  causing  the  loss  or  damage; 

(2)  The  time  the  loss  or  damage 
should  have  been  discovered  by  the 
claimant  by  the  exercise  of  due 
diligence;  or 

(3)  Where  valid  circumstances 
prevented  you  from  filing  your  claim 
earlier,  the  time  that  should  be 
construed  as  the  date  of  accrual  because 
of  a  circumstance  which  prevents  the 
filing  of  a  claim.  If  war  or  armed  conflict 
prevents  you  from  filing  the  claim,  your 
claim  accrues  on  the  date  hostilities 
terminate  and  your  claim  must  be  filed 
within  two  years  of  that  date, 

§  429  203      When  is  .1  ciaim  allowable^ 

(a)  A  claim  is  allowable  only  if  you 
were  using  the  property  incident  to  your 
service  with  SSA.  with  the  knowledge 
and  consent  of  a  superior  authority,  and: 

(1)  The  damage  or  loss  was  not  caused 
wholly  or  partially  by  the  negligent  or 
improper  action  or  inaction  of  you,  your 
agent,  the  members  of  your  family,  or 
your  private  employee  (the  standard  to 
be  applied  is  that  of  reasonable  care 
under  the  circumstances):  and 

(2)  The  possession  of  the  property  lost 
or  damaged  and  the  quantity  and  the 
quality  possessed  is  determined  to  have 
been  reasonable,  useful  or  proper  under 
the  circumstances;  and 

.  (3)  The  claim  is  substantiated  by 
proper  and  convincing  evidence. 

(b)  Claims  that  are  otherwise 
allowable  under  this  subpart  will  not  be 
disallowed  solely  because  you  were  not 
the  legal  owner  of  the  property  for 
which  the  claim  is  made. 

(c)  Subject  to  the  conditions  in 
paragraph  (a)  of  this  section  and  the 
other  provisions  of  this  subpart,  any 
claim  you  make  for  damage  to.  or  loss 
of,  personal  property  that  occurs 
incident  to  your  service  with  SSA  may 
be  considered  and  allowed.  For  the 
purpose  of  this  subpart,  if  you  were 
performing  your  official  duties  at  an 
alternate  work  location  under  an 
approved  flexiplace  agreement,  the 
alternate  work  location  will  be 
considered  an  official  duty  station  even 
if  it  is  located  in  your  principal 
residence.  The  alternate  work  location  is 
not  considered  to  be  quarters.  The 
following  are  examples  of  the  principal 
types  of  claims  that  are  allowable,  but 
these  examples  are  not  exclusive  and 
other  types  of  claims  are  allowable. 
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unless  specifically  excluded  under  this 
subpart: 

(1)  Property  damage  in  quarters  or 
other  authorized  places.  Claims  are 
allowable  for  damage  to.  or  loss  of. 
property  arising  from  fire,  flood, 
hurricane,  other  natural  disaster,  theft, 
or  other  unusual  occurrence,  while  such 
property  is  located  at: 

(i)  Quarters  within  a  state  that  were 
assigned  to  you  or  otherwise  provided 
in  kind  by  the  United  States;  or 

(ii)  Any  warehouse,  office,  working 
area  or  other  place  (except  quarters) 
authorized  or  apparently  authorized  for 
the  reception  or  storage  of  property. 

(2)  Transportation  or  travel  losses. 
Claims  are  allowable  for  damage  to.  or 
loss  of,  property  incident  to 
transportation  or  storage  of  such 
property  pursuant  to  order  or  in 
connection  with  travel  under  orders, 
including  property  in  your  custody  or  in 
the  custody  of  a  carrier,  an  agent  or 
agency  of  the  Government. 

(3)  Mobile  homes.  Claims  may  be 
allowed  for  damage  to.  or  loss  of.  mobile 
homes  and  their  contents  under  the 
provisions  of  paragraph  (c)(2)  of  this 
section.  Claims  for  structural  damage  to 
mobile  homes,  other  than  that  caused  by 
collision,  and  damage  to  contents  of 
mobile  homes  resulting  from  such 
structural  damage,  must  contain 
conclusive  evidence  that  the  damage 
was  not  caused  by  structural  deficiency 
of  the  mobile  home  and  that  it  was  not 
overloaded.  Claims  for  dcimage  to,  or 
loss  of,  tires  mounted  on  mobile  homes 
are  not  allowable,  except  in  cases  of 
collision,  theft  or  vandalism. 

(4)  Enemy  action  or  public  ser\'ice. 
Claims  are  allowable  for  damage  to,  or 
loss  of,  property  that  directly  result 
from: 

(i)  Enemy  action  or  threat  of  enemy 
action,  or  combat,  guerrilla,  brigandage, 
or  other  belligerent  activity,  or  unjust 
confiscation  by  a  foreign  power  or  its 
nationals. 

(ii)  Action  you  take  to  quiet  a  civil 
disturbance  or  to  alleviate  a  public 
disaster. 

(iii)  Efforts  you  make  to  save  human 
life  or  Government  property. 

(5)  Property  used  for  the  benefit  of  the 
Government.  Claims  are  allowable  for 
damage  to,  or  loss  of.  property  when 
used  for  the  benefit  of  the  Government 
at  the  request  of.  or  with  the  knowledge 
and  consent  of.  superior  authority  up  to 
the  amount  not  compensated  by  private 
insurance. 

(6)  Clothing  and  accessories.  Claims 
are  allowable  for  damdge  to,  or  loss  of, 
clothing  and  accessories  a  person 
customarily  wears  and  devices  such  as 
eyeglasses,  hearing  aids,  dentures,  or 
prosthetics. 


(7)  Expenses  incident  to  repair.  You 
may  be  reimbursed  for  the  payment  of 
any  sales  tax  and  other  such  fees 
incurred  in  connection  with  repairs  to 
an  item.  The  costs  of  obtaining  estimates 
of  repair  (subject  to  the  limitations  set 
forth  in  §  429.204(c))  are  also  allowable. 

§429  204     Are  there  any  restrictions  on 
what  IS  allowable? 

Claims  of  the  type  described  in  this 
section  are  only  allowable  subject  to  the 
restrictions  noted: 

(a)  Money  or  currency,  including  coin 
collections.  Allowable  only  when  lost 
because  of  fire,  flood,  hurricane,  other 
natural  disaster,  theft  from  quarters  (as 
limited  by  §  429.203(c)(1)),  or  under 
other  reasonable  circumstances  in 
which  it  would  be  in  the  Government's 
best  interest  to  make  payment.  In  cases 
involving  theft  from  quarters,  the 
evidence  must  conclusively  show  that 
your  quarters  were  locked  at  the  time  of 
the  theft.  Reimbursement  for  loss  of 
money  or  currency  is  limited  to  the 
amount  it  is  determined  reasonable  for 
you  to  have  had  in  your  possession  at 
the  time  of  the  loss. 

(b)  Government  property.  Allowable 
only  for  property  owned  by  the  United 
States  for  which  you  are  financially 
responsible  to  an  agency  of  the 
Government  other  than  SSA. 

(c)  Estimate  fees.  Allowable  for  fees 
paid  to  obtain  estimates  of  repairs  only 
when  it  is  clear  that  you  could  not  have 
obtained  an  estimate  without  paying  a  ' 
fee.  In  that  case,  the  fee  is  allowable 
only  in  an  amount  determined  to  be 
reasonable  in  relation  to  the  value  of  the 
property  or  the  cost  of  the  repairs. 

(d)  Automobiles  and  motor  vehicles. 
(1)  Claims  may  only  be  allowed  for 
damage  to,  or  loss  of  automobiles  and 
other  motor  vehicles  if: 

(i)  You  were  required  to  use  a  motor 
vehicle  for  official  Government  business 
(official  Government  business,  as  used 
here,  does  not  include  travel,  or  parking 
incident  to  travel,  between  quarters  and 
office,  quarters  and  an  approved 
telecommuting  center,  or  use  of  vehicles 
for  the  convenience  of  the  owner. 
However,  it  does  include  travel,  and 
parking  incident  thereto,  between 
quarters  and  an  assigned  place  of  duty 
specifically  authorized  by  your 
supervisor  as  being  more  advantageous 
to  the  Government);  or 

(ii)  Shipment  of  such  motor  vehicles 
was  being  furnished  or  provided  by  the 
Government,  subject  to  the  provisions  of 
§  429.206  of  this  chapter;  or 

(2)  When  a  claim  involves  damage  to 
or  loss  of  automobile  or  other  motor 
vehicle,  you  will  be  required  to  present 
proof  of  insurance  coverage,  the 
deductible  amount,  and  the  amount,  if 


any,  you  recovered  from  the  insurer.  If 
your  claim  is  for  an  amount  that  exceeds 
the  deductible  on  the  insurance  policy, 
the  maximum  allowable  recovery  will 
be  for  the  amount  of  the  deductible.  If 
the  vehicle  is  uninsured,  the  maximum 
allowed  will  be  $500.00. 

(e)  Computers  and  Electronics.  Claims 
may  be  allowed  for  loss  of.  or  damage 
to.  cellular  phones,  fax  machines, 
computers  and  related  hardware  and 
software  only  when  lost  or  damaged 
incident  to  fire,  flood,  hurricane,  other 
natural  disaster,  theft  from  quarters  (as 
limited  by  §  429.203(c)(1)  of  this 
chapter),  other  reasonable 
circumstances  in  which  it  would  be  in 
the  Government's  best  interest  to  make 
payment,  or  unless  being  shipped  as  a 
part  of  a  change  of  duty  station  paid  for 
by  the  Agency.  In  incidents  of  theft  from 
quarters,  it  must  be  conclusively  shown 
that  your  quarters  were  locked  at  the 
time  of  the  theft. 

(f)  Alternate  Work  Locations.  When  a 
claim  is  filed  for  property  damage  or 
loss  at  a  non-Government  alternate  work 
location  at  which  you  are  working 
pursuant  to  an  approved  flexiplace  work 
agreement,  you  are  required  to  present 
proof  of  insurance  coverage,  the 
deductible  amount,  and  the  amount,  if 
any,  you  recovered  from  the  insurer.  If 
your  claim  is  for  an  amount  that  exceeds 
the  deductible  on  the  insurance  policy, 
the  maximum  allowable  recovery'  will 
be  for  the  amount  of  the  deductible.  If 
the  property  is  uninsured,  the  maximum 
allowed  will  be  $1000.00. 

§429  205     What  ;s  not  ai'owaMe  j^oe-  "^'s 
suDpart" 

Claims  are  not  allowable  for  the 
following: 

(a)  Unassigned  quarters  in  United 
States.  Property  loss  or  damage  in 
quarters  you  occupied  within  any  state 
that  were  not  assigned  to  you  or 
otherwise  provided  in  kind  by  the 
United  States. 

(b)  Business  property.  Property  used 
for  business  or  profit. 

(c)  Unseniceable  property.  Womout 
or  unserviceable  property. 

(d)  Illegal  possession.  Property 
acquired,  possessed  or  transferred  in 
violation  of  the  law  or  in  violation  of 
applicable  regulations  or  directives. 

(e)  Articles  of  extraordinary  value. 
Valuable  articles,  such  as  cameras, 
watches,  jewelry,  furs  or  other  articles  of 
extraordinary'  value.  This  prohibition 
does  not  apply  to  articles  in  your 
personal  custody  or  articles  properly 
checked  or  inventoried  with  a  common 
carrier,  if  you  took  reasonable  protection 
or  security  measures. 

(f)  Intangible  property.  Loss  of 
property  that  has  no  extrinsic  and 
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marketable  value  but  is  merely 
representative  or  evidence  of  value, 
such  as  non-negotiable  stock 
certificates,  promissory  notes,  bonds, 
bills  of  lading,  warehouse  receipts, 
insurance  policies,  baggage  checks,  and 
bank  books,  is  not  compensable.  Loss  of 
a  thesis,  or  other  similar  item,  is 
compensable  only  to  the  extent  of  the 
out-of-pocket  expenses  you  incurred  in 
preparing  the  item  such  as  the  cost  of 
the  paper  or  other  materials.  No 
compensation  is  authorized  for  the  time 
you  spent  in  its  preparation  or  for 
supposed  literarv  value. 

(g)  Incidental  expenses  and 
consequential  damages.  The  Act  and 
this  subpart  authorize  payment  for  loss 
of  or  damage  to  personal  property  only. 
Except  as  provided  in  §  429.203(c)(7),' 
consequential  damages  or  other  types  of 
loss  or  incidental  expenses  (such  as  loss 
of  use.  interest,  carrying  charges,  cost  of 
lodging  or  food  while  awaiting  arrival  of 
shipment,  attorney  fees,  telephone  calls, 
cost  of  transporting  you  or  your  family 
members,  inconvenience,  time  spent  in 
preparation  of  claim,  or  cost  of 
insurance  premiums)  are  not 
compensable. 

(h)  Real  property.  Damage  to  real 
property  is  not  compensable.  In 
determining  whether  an  item  is 
considered  to  be  an  item  of  personal 
property,  as  opposed  to  real  property, 
normally,  any  movable  item  is 
considered  personal  property  even  if 
physically  joined  to  the  land, 

(i)  Commercial  property.  Articles 
acquired  or  held  for  sale  or  disposition 
by  other  commercial  transactions  on 
more  than  an  occasional  basis,  or  for  use 
in  a  private  profession  or  business 
enterprise. 

(j)  Commen:ial  storage.  Property 
stored  at  a  commercial  facility  for  your 
convenience  and  at  your  expense. 

(k)  Claims  for  minimum  amount.  Loss 
or  damage  amounting  to  less  than  .$25. 

§429.206     What  if  my  claim  involves  a 
commercial  carrier  or  an  insurer? 

In  the  event  the  property  which  is  the 
subject  of  the  claim  was  lost  or  damaged 
while  in  the  possession  of  a  commercial 
carrier  or  was  insured,  the  following 
procedures  will  apply: 

(a)  Whenever  property  is  damaged, 
lost  or  destroyed  while  being  shipped 
pursuant  to  authorized  travel  orders,  the 
owner  must  file  a  written  claim  for 
reimbursement  with  the  last  commercial 
carrier  known  or  believed  to  have 
handled  the  goods,  or  the  carrier  known 
to  be  in  possession  of  the  property  when 
the  damage  or  loss  occurred,  according 
to  the  terms  of  its  bill  of  lading  or 
contract,  before  submitting  a  claim 


agamst  the  Government  under  this 
subpart. 

(b)  Whenever  property  is  damaged, 
lost  or  destroyed  incident  to  your 
service  and  is  insured  in  whole  or  in 
part,  you  must  make  demand  in  writing 
against  the  insurer  for  reimbursement 
under  the  terms  and  conditions  of  the 
insurance  coverage,  before  filing  a  claim 
against  the  Government. 

(c)  Failure  to  make  a  demand  on  a 
carrier  or  insurer  or  to  make  all 
reasonable  efforts  to  protect  and 
prosecute  rights  available  against  a 
carrier  or  insurer  and  to  collect  the 
amount  recoverable  from  the  carrier  or 
insurer  may  result  in  reducing  the 
amount  recoverable  from  the 
Government  by  the  maximum  amount 
which  would  have  been  recoverable 
from  the  c:arrier  or  insurer  had  the  claim 
been  timely  or  diligently  prosecuted. 
However,  no  deduction  will  be  made 
where  the  circumstances  of  your  service 
preclude  reasonable  filing  of  a  claim  or 
diligent  prosecution,  or  the  evidence 
indicates  a  demand  was  impracticable 
or  would  have  been  unavailing. 

(d)  After  you  file  a  claim  against  the 
carrier  or  insurer,  you  may  immediately 
submit  a  claim  under  this  subpart, 
without  waiting  until  the  carrier  or 
insurer  finally  approves  or  denies  your 
claim. 

(1)  Upon  submitting  your  claim,  you 
must  certify  whether  you  have  not 
gained  any  recovery  from  a  carrier  or 
insurer,  and  enclose  all  pertinent 
correspondence. 

(2)  If  the  carrier  or  insurer  has  not 
taken  final  action  on  your  claim,  you 
must  immediately  tell  the  carrier  or 
insurer  to  address  all  correspondence 
regarding  the  claim  to  the  SSA  Claims 
Officer,  and  you  must  provide  a  copy  of 
this  notice  to  the  SSA  Claims  Officer. 

(3)  You  must  advise  the  SSA  Claims 
Officer  of  any  action  the  carrier  or 
insurer  takes  on  the  claim  and,  upon 
request,  must  furnish  all 
correspondence,  documents,  and  other 
evidence  pertinent  to  the  matter. 

(e)  You  must  assign  to  the  United 
States,  to  the  extent  you  accept  any 
payment  on  the  claim,  all  rights,  title 
and  interest  in  any  claim  you  may  have 
against  any  carrier,  insurer,  or  other 
party  arising  out  of  the  incident  on 
which  your  claim  against  the  United 
States  is  based.  After  payment  of  the 
claim  by  the  United  States,  you  must, 
upon  receipt  of  any  payment  from  a 
carrier  or  insurer,  pay  the  proceeds  to 
the  United  States  to  the  extent  of  the 
payment  you  received  from  the  United 
States. 

(f)  If  you  recover  for  the  loss  from  the 
carrier  or  insurer  before  your  claim 
under  this  subpart  is  settled,  the  amount 


of  recovery  will  be  applied  to  the  claim 
as  follows: 

(1 )  If  you  recover  an  amount  that  is 
greater  than  or  equal  to  your  total  loss 
as  determined  under  this  subpart,  no 
compensation  is  allowable  under  this 
subpart. 

(2)  If  you  recover  an  amount  that  is 
less  than  such  total  loss,  the  allowable 
amount  is  determined  by  deducting  the 
recovery  from  the  amount  of  such  total 
loss. 

(3)  For  this  purpose,  your  total  loss  is 
determined  without  regard  to  the 
maximum  payment  limitations  set  forth 
in  §429.201.  However,  if  the  resulting 
amount  after  making  this  deduction 
exceeds  the  maximum  payment 
limitations,  you  will  only  be  allowed 
the  maximum  amount  set  forth  in 
§429.201. 

(g)  In  a  claim  arising  from  damage  to 
an  automobile  or  other  motor  vehicle,  in 
no  event  may  recovery  exceed  the 
reasonable  deductible  on  the  insurance 
policv 

§429  20"     What  are  thp  procedures  tor 
tiling  ,1  C'lairr '' 

(a)  Form  uf  claim.  Your  claim  must  be 
presented  in  writing  (SSA  Form  1481  is 
available  for  this  purpose).  Any  writing 
received  by  the  SSA  Claims  Officer 
within  the  time  limits  set  forth  in 

§  429.202(d)  will  be  accepted  and 
considered  a  claim  under  the  MPCECA 
if  it  constitutes  a  demand  for 
compensation  from  SSA.  A  demand  is 
required  to  be  for  a  specific  sum  of 
money. 

(b)  Award.  The  SSA  Claims  Officer  is 
authorized  to  settle  claims  filed  under 
this  subpart. 

(c)  Notification.  The  deciding  official 
will  provide  you  with  a  written 
determination  on  your  claim. 

§  -529  208      Hovv  do  you  determine  the 
award?  Is  the  settlement  ot  my  claim  final? 

(a)  The  amount  allowable  for  damage 
to  or  loss  of  any  item  of  property  may 
not  exceed  the  lowest  of: 

(1)  The  amount  you  requested  for  the 
item  as  a  result  of  its  loss,  damage  or  the 
cost  of  its  repair; 

(2)  The  actual  or  estimated  cost  of  its 
repair:  or 

(3)  the  actual  value  at  the  time  of  its 
loss,  damage,  or  destruction.  The  actual 
value  is  determined  by  using  the  current 
replacement  cost  or  the  depreciated 
value  of  the  item  since  you  acquired  it, 
whichever  is  lower,  less  any  salvage 
value  of  the  item  in  question,  if  you 
retain  the  item. 

(b)  Depreciation  in  value  is 
determined  by  considering  the  type  of 
article  involved,  its  cost,  its  condition 
when  damaged  or  lost,  and  the  time 
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elapsed  between  the  date  you  acquired 
it  and  the  date  of  damage  or  loss. 

(c)  Current  replacement  cost  and 
depreciated  value  are  determined  by  use 
of  publicly  available  adjustment  rates  or 
through  use  of  other  reasonable  methods 
at  the  discretion  of  the  SSA  Claims 
Officer. 

(d)  Replacement  of  lost  or  damaged 
property  may  be  made  in  kind  wherever 
appropriate  at  the  discretion  of  the  SSA 
Claims  Officer. 

(e)  At  the  discretion  of  the  SSA 
Claims  Officer,  you  may  be  required  to 
turn  over  an  item  alleged  to  have  been 
damaged  beyond  economical  repair  to 
the  United  States,  in  which  case  no 
deduction  for  salvage  value  will  be 
made  in  the  calculation  of  actual  value. 

(f)  Settlement  of  claims  under  the  Act 
are  final  and  conclusive 

§  429  209     Are  there  any  restrictions  on 
attorney  s  tees? 

,\o  luurt;  Uidn  10  per  cent  of  the 
amount  in  settlement  of  each  individual 
claim  submitted  and  settled  under  this 
subpart  shall  be  paid  or  delivered  to  or 
received  by  any  agent  or  attorney  on 
account  of  services  rendered  in 
connection  with  that  claim.  A  person 
violating  this  subsection  shall  be  fined 
not  more  than  SI. 000.00.  (31  U.S.C. 
3721(i)) 

§429  210     Do  I  have  any  appeal  rights 
under  this  subpart? 

.  :,  i  h-i  111  I  no  Official.  While  you  may 
not  appeal  the  decision  of  the  SSA 
Claims  Officer  in  regard  to  claims  under 
the  MPCECA.  the  SSA  Claims  Officer 
may.  at  his  or  her  discretion,  reconsider 
his  or  her  determination  of  a  claim. 

(b)  Claimant.  You  may  request 
reconsideration  from  the  SSA  Claims 
Officer  by  sending  a  written  request  for 
reconsideration  to  the  SSA  Claims 
Officer  within  30  days  of  the  date  of  the 
original  determination.  You  must 
clearly  state  the  factual  or  legal  basis 
upon  which  you  base  your  request  for 

a  more  favorable  determination. 
Reconsideration  will  be  granted  only  for 
reasons  not  available  or  not  considered 
during  the  original  decision. 

(c)  Notification.  The  SSA  Claims 
Officer  will  send  you  a  written 
determination  on  your  request  for 
reconsideration.  If  the  SSA  Claims 
Officer  elects  to  reconsider  your  claim, 
the  final  determination  on 
reconsideration  is  final  and  conclusive. 

§  429.21 1     Are  there  any  penalties  for  filing 
false  claims? 

A  person  who  files  a  false  claim  or 
makes  a  false  or  fraudulent  statement  in 
a  claim  against  the  United  States  may  be 
imprisoned  for  not  more  than  5  years 
(18  U.S.C.  287;  1001).  In  addition,  that 


person  may  be  liable  for  a  civil  penalty 
of  not  less  than  55,000  and  not  more 
than  $10,000  and  damages  of  triple  the 
loss  or  damage  sustained  by  the  United 
States,  as  well  as  the  costs  of  a  civil 
action  brought  to  recover  any  penalty  or 
damages  (31  U.S.C.  3729). 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33CFR  Pan  117 

[CGD07-02-151] 
RIN  2115-AE47 

Drawbridge  Operation  Regulations. 
BIscayne  Bay.  Atlantic  Intracoastal 
Waterway,  Miami  River.  Miami-Dade 
County,  Florida 

AGENCY:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
lempordrily  change  the  regulations 
governing  the  operation  of  the  East  and 
West  Spans  of  the  Venetian  Causeway 
bridges  across  the  Miami  Beach  Channel 
on  the  Atlantic  Intracoastal  Waterway, 
and  the  Brickell  Avenue  and  Miami 
Avenue  bridges  across  the  Miami  River. 
Miami-Dade  County.  This  proposed  rule 
would  allow  these  bridges  to  remain  in 
the  closed  position  during  the  running 
of  the  Miami  Tropical  Marathon  on 
February  2,  2003. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
Ianuar\-21.  2003. 

ADDRESSES:  You  may  mail  comments 
ana  related  material  to  Commander 
(obr).  Seventh  Coast  Guard  District.  909 
SE.  1st  Ave.  Room  432,  Miami,  FL 
33131.  Comments  and  material  received 
from  the  public,  as  well  as  documents 
indicated  in  the  preamble  as  being 
available  in  the  docket,  are  part  of 
[CGD07-02-1511  and  are  available  for 
inspection  or  copying  at  Commander 
(obr).  Seventh  Coast  Guard  District.  909 
S.E.  1st  Avenue,  Room  432.  Miami,  FL 
33131  between  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays 

FOR  FURTHER  INFORMATION  CONTACT;  Mr. 
Barry  Dragon,  Seventh  Coast  Guard 
District,  Bridge  Branch,  909  SE.  1st  Ave 
.Miami,  FL  33131.  telephone  number 
305-415-6743. 
SUPPLEMENTARY  INFORMATION; 

Request  lor  Comments 

Wo  encourage  yuu  to  participate  in 
this  rulemaking  by  submitting 


comments  and  related  material,  if  you 
do  so,  please  include  your  name  and 
address,  identifv  the  docket  number  for 
this  rulemaking  (CGD07-02-1 51). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8''j  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us.  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them.  We 
anticipate  making  this  proposed  rule 
effective  less  than  30  days  after  the  date 
of  publication  in  the  Federal  Register 
because  the  event  is  scheduled  for 
Februar\'  2.  2003  and  we  want  to  allow 
enough  time  for  the  public  to  comment 
on  this  proposed  rule. 

I'uhlit  Mfi'titiu 

A  public  meeting  has  not  been 
scheduled  for  this  proposed  rule. 
However,  you  may  submit  a  request  for 
a  meeting  bv  writing  to  Bridge  Branch. 
Seventh  Coast  Guard  District.  909  SE  Ist 
Ave,  Room  432.  Miami.  FL  33131, 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Kh(  kiiruund  dru!  Pu.'iMisi 

The  Miami  Tropical  Marathon 
Director  has  requested  that  the  Coast 
Guard  temporarily  change  the  existing 
regulations  governing  the  operation  of 
the  East  and  West  Spans  of  the  Venetian 
Causeway  bridges,  and  the  Brickell 
Avenue  and  Miami  Avenue  bridges  to 
allow  them  to  remain  in  the  closed 
position  during  the  running  of  the 
Miami  Tropical  Marathon  on  Februar\' 
2,  2003.  The  marathon  route  passes  over 
these  four  bridges  and  any  bridge 
opening  would  disrupt  the  race.  Based 
on  the  limited  time  the  bridges  would 
be  closed,  the  Coast  Guard  believes  it 
can  accommodate  the  request  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

The  East  and  West  Spans  of  the        » 
Venetian  Causeway  bridges  are  located 
between  Miami  and  Miami  Beach.  The 
current  regulation  governing  the 
operation  of  the  East  Span  of  the 
Venetian  Causeway  bridge  is  published 
in  33  CFR  117.269  and  requires  \^e 
bridge  to  open  on  signal;  except  that, 
from  November  1  through  April  30  from 
7:15  a.m.  to  8:45  a.m.  and  from  4:45 
p.m.  to  6:15  p.m.  Monday  through 
Friday,  the  draw  need  not  be  opened. 
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However,  the  draw  shall  open  at  7:45 
a.m..  8:15  a.m..  5:15  p.m..  and  5:45  p.m., 
if  any  vessels  are  waiting  to  pass.  The 
draw  shall  open  on  signal  on 
Thanksgiving  Day.  Christmas  Day.  New 
Year's  Day.  and  Washington's  Birthday. 
Moreover,  the  bridge  must  open  for 
public  vessels  of  the  United  States,  tugs 
with  tows,  regularly  scheduled  cruise 
vessels,  and  vessels  in  distress. 

The  regulation  governing  the  West 
Span  of  the  Venetian  Causewav  bridge 
is  published  in  33  CFR  117.5  and 
requires  the  bridge  to  open  on  signal. 

"The  operating  schedule  of  the  Brickell 
Avenue  and  Miami  Avenue  bridges  is 
published  in  33  CFR  117.305  and 
requires  each  bridge  to  open  on  signal: 
except  that,  from  7:30  a.m.  to  9  a.m.  and 
4:30  p.m.  to  6  p.m.  Monday  through 
Friday  except  Federal  holidays,  the 
draws  need  not  be  opened  for  the 
passage  of  vessels.  Public  vessels  of  the 
United  States  and  vessels  in  an 
emergency  involving  danger  to  life  or 
property  are  allowed  to  pass  at  any  time. 

We  believe  that  this  proposed  rule 
would  not  adversely  affect  the 
reasonable  needs  of  navigation  due  to 
the  limited  time  the  bridges  would  be  in 
the  closed  position. 

Discussion  of  Proposed  Rul*- 

The  Coast  Guard  pn^ji  >><•■<  to 
temporarily  change  the  operating 
regulations  of  the  East  and  West  Spans 
of  the  Venetian  Causeway  bridges,  and 
the  Brickell  Avenue  and  Miami  Avenue 
bridges  on  February  2,  2003.  This 
proposed  rule  would  allow  the  East 
Span  of  the  Venetian  Causeway  bridge 
to  remain  closed  from  6:10  a.m.  to  8:30 
a.m.  on  February  2,  2003.  The  proposed 
rule  would  allow  the  West  Span  of  the 
Venetian  Causeway  to  remain  closed 
from  6:15  a.m.  to  9:20  a.m.  on  February 
2,  2003.  The  Brickell  Avenue  bridge 
would  be  allowed  to  remain  closed  from 
7:10  a.m.  to  11:59  a.m.  on  February  2, 
2003.  The  Miami  Avenue  bridge  would 
be  allowed  to  remain  closed  from  6:30 
a.m.  to  10  a.m.  on  February  2.  2003. 
Public  vessels  of  the  United  States  and 
vessels  in  distress  shall  be  passed  at 
anytime. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(0  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 


FR  11040.  February  26.  1979).  We 
expect  the  economic  impact  of  this 
proposed  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary 
because  preliminary'  data  indicates  that 
there  have  been  limited  numbers  of 
requests  for  openings  during  these  time 
periods  and  this  proposed  rule  still 
provides  for  regular  openings 
throughout  the  day. 

Sm.ill  V  iitilifs 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  proposed  rule  will 
only  be  in  effect  for  a  limited  period  of 
time  and  race  committee  officials  are 
working  with  affected  parties  to 
minimize  the  impact  of  this  proposed 
rule. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  to  the  address 
under  ADDRESSES.  In  your  comment, 
explain  why  you  think  it  qualifies  and 
how  and  to  what  degree  this  rule  would 
economically  affect  it. 

Xssisl.ini  (■  till  > II  1.1 11  I  ril  itu's 

Under  set;Uon  21J(d)  uf  the  Small 
Business  Regulator\'  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking.-^ 
If  this  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  We  also  have  a 
pi. ml  i)i  I  uui.tct  for  commenting  on 
actions  by  employees  of  the  Coast 
Guard.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with  Federal 
regulations  to  the  Small  Business  and 


Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
88R-REC^FAIR  (1-888-734-3247). 

(  (illiM  tion  (it  liitornialKin 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501-3520). 

^('(i^'rrfll^m 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
determined  that  it  does  not  have 
impliraticn^  f"r  f*>ri"rf!i>-m 

Unfunded  .Mandates  Ketorni  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100,000,000  or  more 
in  any  one  year.  Although  this  proposed 
rule  would  not  result  in  such  an 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

I.ikini;  lit  I'm  ate  Pru^>erty 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Keturm 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protertion  ot  (  hiUlren 

U<-  ii<nt  diidivzeii  this  proposed  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 


Federal  Register  ^Vn!    67    No    24F;/Fridav    Dprpmbpr  20    2002 /Proposed  Rules 


■951 


safety  that  might  disproportionately 
affect  children. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (32)(e),  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination  " 
is  available  in  the  docket  where 
indicated  undci  ADDRESSES. 

Indian  1  ribal  (iovernments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Knergy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  'significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulator^'  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  statement  of  Energy 
Effects  under  Executive  Order  13211. 

list  of  Subje(  ts  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 

HmRnH  11  CFR  part  1 1 7  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  authority  of  Pub.  L.  102-587,  106  Stat 
5039. 

2.  From  6:15  a.m.  until  9:20  a.m.  on 
February  2,  2003,  in  §  117.261  add 
temporary  peu-agraph  (ss)  to  read  as 
follows: 

§117  261     Atlantic  Intracoastal  Waterway 
from  St  Marys  River  to  Key  Largo. 


(ss)  West  Span  of  the  Venetian 
Causeway,  mile  1088.6  at  Miami.  The 
draw  need  not  open  from  6:15  a.m.  until 
9:20  a.m.  on  Februar\'  2,  2003.  Public 
vessels  of  the  United  States  and  vessels 
in  distress  shall  be  passed  at  an\iime. 

3.  From  6:10  a.m.  until  8:30  a.m.  on 
February  2,  2003,  suspend  §  117.269 
and  add  a  new  temporary  §  117.T151  to 
read  as  follows: 

§117.T151     BiscayneBay. 

The  draw  of  the  East  Span  of  the 
Venetian  Causeway  bridge  across  Miami 
Beach  Channel  need  not  open  from  6:10 
a.m.  to  8:30  a.m.  on  February  2.  2003. 
Public  vessels  of  the  United  States  and 
vessels  in  distress  shall  be  passed  at 
anytime. 

4.  From  6:30  a.m.  until  11:59  a.m.  on 
Februar>-  2,  2003,  suspend  §  117.305 
and  add  a  new  temporary  §  117.T159  to 
read  as  follows- 

§117.T159    Miami  River. 

The  draw  of  each  bridge  from  the 
mouth  to  and  including  the  N.W.  27th 
Avenue  bridge,  mile  3.7  at  Miami, 
except  the  Miami  Avenue  and  Brickell 
Avenue  bridges,  shall  open  on  signal: 
except  that,  from  7:30  a.m.  to  9  a.m.  and 
from  4:30  p.m.  to  6  p.m.  Monday 
through  Friday  except  Federal  holidays, 
the  draws  need  not  be  opened  for  the 
passage  of  vessels.  The  Miami  Avenue 
bridge,  across  the  Miami  River,  need  not 
open  from  6:30  a.m.  to  10  a.m.  on 
February  2,  2003  and  the  Brickell 
Avenue  bridge,  across  the  Miami  River, 
need  not  open  from  7:10  a.m.  to  11:59 
a.m.  on  Februan,'  2,  2003.  Public  vessels 
of  the  United  States  and  vessels  in  an 
emergency  involving  danger  to  life  or 
property  shall  be  passed  at  any  time. 

Dated:  December  13.2002. 
James  S.  (  armii  hael. 
Rear  Admiral,  Coaat  Guard,  Commander, 
Seventh  Coast  Guard  District. 
[FR  Doc.  02-32140  Filed  12-19-02;  8:45  am) 
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Notice  of  Termination 

agency:  Copyright  Office,  Library'  of 

C^nnKress. 

ACTION:  Motice  of  proposed  rulemaking. 

summary:  Commencing  January'  1,  2003, 
copyright  owners  or  their  statutory 
successors  will  be  entitled,  under 
certain  circumstances  prescribed  by 


section  203  of  the  Copyright  Act,  to 
terminate  transfers  or  licenses  of 
copyright  that  were  granted  on  or  after 
January  1,  1978.  The  Copyright  Office  is 
proposing  to  adopt  a  regulation 
governing  the  form,  content,  and 
manner  of  service  of  notices  of 
termination.  The  proposed  regulation  is 
based  on  the  existing  Copyright  Office 
regulation  governing  termination  of 
transfers  and  licenses  covering  the 
extended  renewal  term,  and  is  adapted 
to  meet  the  requirements  for  termination 
of  post-1977  transfers  and  licenses. 
DATES:  Comments  should  be  in  writing 
and  received  on  or  before  February  3, 
2003.  Reply  comments  should  be 
received  on  or  before  March  5,  2003. 
ADDRESSES:  If  sent  by  mail.  10  copies  of 
written  comments  should  be  addressed 
to:  David  O.  Carson.  General  Counsel, 
Copyright  GC/l&R.  P.O.  Box  70400. 
Southwest  Station,  Washington,  DC 
20540.  If  hand  delivered,  10  copies 
should  be  brought  to:  Office  of  the 
General  Counsel,  Copyright  Office, 
James  Madison  Memorial  Building. 
Room  LM-403.  First  and  Independence 
.^xenup,  SE    Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson.  General  Counsel. 
Telephone:  (202)  707-8380.  Telefax: 

f2n2l  707-8.366 

SUPPLEMENTARv  INFORMATION:  Prior  to 
the  effective  date  of  the  Copyright  Act 
of  1976.  the  term  of  copyright  was  28 
years,  subject  to  renewal  by  the  author 
or  certain  other  persons  described  in  the 
statute  for  an  additional  28  years.  The 
second  term  was  considered  a  new 
estate,  meaning  that  with  certain 
exceptions  such  as  works  made  for  hire, 
all  rights  reverted  to  the  author  at  the 
commencement  of  the  second  term,  and 
transfers  or  licenses  of  cop\Tights  made 
during  the  initial  28-year  term 
automatically  terminated.^  The  1976 
Copyright  Act  abandoned  the  two-term 
system  of  copyright  duration  in  favor  of 
a  unitary  term,  but  it  provided  for  two 
circumstances  under  which  authors  or 
their  statutory  successors  could 
terminate  transfers  or  licenses  of  rights. 
First,  because  the  1976  Act  added  19 
years  to  the  terms  of  existing  copyrights, 
extending  the  renewal  term  from  28 
years  to  47  years,  section  304(c) 
provides  that  authors  or  certain 
statutory-  successors  (such  as  the 
surviving  spouse,  children  and 


'  In  Fred  Fisher  Music  Co.  v.  M  Witmark  6-  Sons. 
318  U.S.  643  (1943).  the  Supreme  Court 
significantly  limited  this  rule  by  holding  that 
authors  could,  during  the  initial  term  of  copyright, 
assign  renewal  term  rights  and  that  such 
assignments  would  be  valid  during  the  renewal 
term  if  the  author  was  alive  at  the  commencement 
of  the  renewal  term. 


•<r)^ 
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grandchildren  or.  if  there  are  no  such 
surviving  relatives,  the  author's 
executor,  administrator,  personal 
representative,  or  trustee)  may  terminate 
pre  1978  -  exculsive  or  non-exclusive 
grants  of  transfers  or  licenses  during  the 
extended  renewal  term  and  secure  for 
themselves  the  benefits  of  the  additional 
19  years  added  to  the  renewal  term. 
Termination  may  be  effectuated  by 
serving  the  grantee  or  the  grantee's 
successor  in  title  with  a  notice  of 
termination  (which  may  be  served  only 
during  a  period  prescribed  by  the 
statute)  and  recording  the  notice  of 
termination  with  the  Copyright  Office 
prior  to  the  effective  date  of  termination. 
17  U.S.C.  304(c).  Section  304(c)(4)(B) 
provides.  "The  notice  shall  comply,  in 
form,  content,  and  manner  of  service, 
with  requirements  that  the  Register  of 
Copyrights  shall  prescribe  by 
regulation."  In  1977.  the  Copyright 
Office  adopted  a  regulation  establishing 
the  procedures  for  exercising  the 
termination  right.  37  CFR  201.10. 
Pursuant  to  section  304(c)  and  37  CFR 
201.10.  authors  and  their  statutory 
successors  have  been  serving  notices  of 
termination  of  transfers  and  licences, 
and  filing  those  notices  for  recordation 
with  the  Copyright  Office,  for  almost  25 
years." 

Second,  the  1976  Act  provides  that 
authors  may  terminate  grants  of 
transfers  or  licenses  entered  into  after 
lanuary  1,  1978.  17  U.S.C.  203.  Unlike 
termination  pursuant  to  section  304(c) 
and  (d),  termination  pursuant  to  section 
203  is  available  only  when  the  grant  was 
made  by  the  author,  but  as  with 
termination  pursuant  to  section  304. 
certain  statutory  successors  may 
terminate  if  the  author  is  no  longer  alive 
at  the  time  termination  may  be  made.  17 
U.S.C.  203(a)(2).  Termination  may  be 
made  during  a  five-year  period 
commencing  35  years  after  the 
execution  of  the  grant  or.  if  the  grant 
included  the  right  of  publication,  the 
earlier  of  35  years  after  publication 
pursuant  to  the  grant  or  40  years  after 
the  execution  of  the  grant.  17  U.S.(;. 
203(a)(3).  As  with  section  304 
terminations,  termination  under  section 
203  is  accomplished  by  serving  a  notice 
of  termination  on  the  grantee  or  the 
grantee's  successor  in  title  and 


-  The  effe( iivtf  dHt«  iif  the  Copyrighl  Act  of  1976 
was  InniiHrv  1.  1978. 

'The  Soiinv  Bond  DopvriRhl  Term  ExteiiMon  Ai.l. 
(■■the  AlI'),  Pub.  L.  105-298.  112  Slat   2827  (1998). 
extended  the  renewal  term  by  an  additional  twenty 
years  and  gave  authors  or  their  .statutory  suci.BSsor* 
a  second  opportunity  to  terminate  transfers  or 
licenses  during  the  extended  renewal  term   17 
U.S.C.  304(d).  Earlier  this  year,  the  OipvriKlit  Office 
amended  37  CfR  201.10  to  adopt  requirements  for 
notit  es  of  termination  pursuant  to  section  .■t04(il). 
67  FR  69134  (Nov    15,  2002). 


recording  the  notice  with  the  Copyright 
Office  prior  to  the  effective  date  of 
termination.  The  notice  must  be  served 
no  more  than  10  years  and  no  later  than 
two  years  before  the  effective  date  of 
termination.  17  U.S.C.  203(a)(4)(A).  As 
with  section  304  terminations.  "The 
notice  shall  comply,  in  form,  content, 
and  manner  of  service,  with 
requirements  that  the  Register  of 
Copyrights  shall  prescribe  bv 
regulation."  17  U.S.C.  203(a')(4)(B). 
The  rationale  for  the  section  203 
termination  right  is  similar  to  the 
rationale  for  the  section  304  termination 
right.  As  the  legislative  history  of 
section  203  states: 

The  provisions  of  .section  203  are  based  on 
the  pi^mise  that  the  reversionary  provisions 
of  the  present  section  on  copyright  renewal 
(17  U.S.C.  24)  should  be  eliminated,  and  that 
the  proposed  law  should  substitute  for  them 
a  provision  safeguarding  authors  against 
unremunerative  transfers.  A  provision  of  this 
sort  is  needed  because  of  the  unequal 
bargaining  position  of  authors,  resulting  in 
part  from  the  impossibility  of  determining  a 
works  value  until  it  has  been  exploited. 
Section  20.1  reflects  a  practical  compromise 
that  will  further  the  objectives  of  the 
copyrighl  law  while  recognizing  the 
problems  and  legitimate  needs  of  all  interests 
involved. 

House  Report  on  Copyright  Act  of  1976,  H.R. 
Rep.  No. .94-1476.  at  124  (1976). 

Because  section  203  terminations  may 
be  made  only  with  respect  to  grants 
made  on  or  after  [anuary  1.  1978,  and 
because  notice  of  termination  may  be 
served  no  earlier  than  25  years  from  the 
date  of  execution  of  the  grant  (which,  in 
the  earliest  case,  would  be  10  years 
before  the  effective  date  of  termination, 
which  may  be  no  earlier  than  35  years 
from  the  date  of  execution  of  the  grant).* 
no  termination  notices  under  section 
203  have  been  possible  between  January 
1.  1978.  and  the  present.  However, 
commencing  January  1.  2003,  certain 
authors  and  their  statutory  successors 
will  be  able  to  serve  section  203  notices 
of  termination,  because  on  that  date.  25 
years  will  have  passed  since  January  1, 
1978. 

Because  notices  of  termination  must 
comply  with  requirements  prescribed  in 
a  regulation  by  the  Register  of 
Copyrights,  it  is  now  necessary  to  adopt 
a  regulation  that  will  set  forth  the 
requirements  as  to  form,  content  and 
manner  of  service  of  section  203  notices 
of  termination.  Fortunately,  the 
regulation  governing  section  304  notices 
of  termination  provides  a  model  for  a 


regulation  governing  section  203 
notices.  Because  the  statutory 
requirements  for  termination  under 
section  304  are  very  similar  to  the 
statutory  requirements  for  termination 
under  section  203,  we  propose  to  adopt 
a  regulation  mndflf^d  closely  on  the 
existing  sectiHiJ  '(•}  ti'gulation.  See  37 
CFR  201.10.  In  this  notice  of  proposed 
rulemaking,  we  seek  comments  on  the 
rules  that  we  propose  to  adopt,  which 
would  amend  §  201.10  to  add 
requirements  for  section  203  notices  of 
termination.'' 

Existing  §201.10  sets  forth 
requirements  governing  the  form  and 
content  of  section  304  notices  of 
termination,  the  signature  on  a  notice  of 
termination,  the  manner  of  service,  the 
effect  of  harmless  errors  in  the  notice, 
and  recordation  of  the  notice.  We 
propose  to  modify  §  201.10(b),  which 
governs  the  contents  of  a  section  304 
notice  of  termination,  by  adding  a  new 
subparagraph  to  govern  the  contents  of 
a  section  203  notice  of  termination.  The 
new  subparagraph  adapts  the  content 
requirements  of  the  existing  regulation 
to  meet  the  needs  of  section  203. 
Somewhat  different  treatment  is  also 
required  for  signatures  of  section  203 
notices  of  termination.  Beyond  those 
changes,  only  minor  revisions  in  the 
wording  of  various  provisions  are 
necessary  in  order  to  reflect  the  fact  that 
notices  of  termination  may  be  served 
under  sprtion  203. 

Ciiiitftits  ut  thf  Notii  V 

The  first  modification  that  we  propose 
is  an  amendment  to  §  201.10(b)(l)(i). 
Currently,  that  subparagraph  requires 
that  if  termination  is  being  made  under 
section  304(d) — the  termination 
provision  added  by  the  Sonny  Bono 
Copyright  Term  Extension  Act — the 
notice  must  include  a  statement  to  that 
effect.  The  requirement  that  notices  of 
termination  under  section  304(d)  refer 
specifically  to  section  304(d)  was  added 
in  the  recent  amendment  of  §201.10,  in 
order  to  distinguish  such  notices  from 
notices  served  under  section  304(c).  No 
corresponding  requirement  was 
imposed  for  notices  of  termination 
issued  under  section  304(c)  because 
such  a  requirement  would  have  added 
a  new  requirement  for  such  notices. 


*  C)r.  if  the  grant  covered  publication  of  the  work, 
notice  may  Ix^  seryed  no  earlier  than  30  years  from 
the  date  of  execution  of  the  grant  or  25  years  from 
the  date  of  publication  under  the  grant.  Sec  the 
discussion  alx)ve. 


■■  Bet  ause  of  the  time  required  to  receive  and 
c  onsider  comments  from  the  public,  it  will  not  be 
possible  to  announce  final  regulations  prior  to 
January  1.  2(X)3.  However,  because  some  authors  or 
statutory  successors  may  be  able  to  and  desire  to 
serve  notices  of  termination  as  early  as  January  1. 
2003.  we  intend  to  publish  an  interim  regulation 
shortly  after  publication  of  this  noti(,e  of  proposed 
rulemaking,  and  before  lanuary  1.  2003.  The  interim 
regulation  will  tw  virtually  identical  to  the 
regulation  proposed  herein  and  will  be  in  force 
pending  the  adoption  of  a  final  regulation. 
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which  have  been  served  since  1978,  and 
might  upset  established  legal  practices 
in  issuing  notices  under  that  section. 

Because  a  third  category  of  notice  of 
termination — pursuant  to  section  203 — 
is  now  available,  we  believe  that  it 
would  be  prudent  to  require  all  notices 
of  termination — whether  under  section 
203,  304(c)  or  304(d)— to  state  which 
statutory  provision  is  being  invoked. 
Requiring  such  specification  should 
assist  in  eliminating  confusion  over  the 
nature  of  any  notice  of  termination. 
Accordingly,  we  propose  to  amend 
§201.10(b)(l)(i)  to  require  that  a  notice 
of  termination  pursuant  to  section  304 
must  identify  whether  the  termination  is 
made  under  section  304(c)  or  section 
304(d).fi 

We  propose  to  add  a  new 
§  201.10(b)(2)  to  state  the  required 
contents  of  a  section  203  notice  of 
termination.  The  proposed  requirements 
are  very  similar  to  the  requirements  for 
section  304  notices,  departing  from  that 
model  only  in  instances  where  the 
requirements  of  section  203  are  different 
from  the  requirements  of  section  304. 
Section  201.10(b)(2)(i)  would  require 
that  a  notice  of  termination  made  under 
section  203  identify  itself  as  such. 
Section  201.10{b)(2){ii)  would  be 
identical  to  current  §  201,10(b)(l){ii), 
requiring  identification  of  the  name  of 
each  grantee  (or  successor  in  title) 
whose  rights  are  being  terminated,  as 
well  as  the  address  at  which  service  of 
the  notice  is  being  made. 

Section  201.10(b)(2)(iii)  would 
impose  a  requirement  not  found  in  the 
regulation  governing  section  304  notices 
of  termination:  identification  of  the  date 
of  execution  of  the  grant  being 
terminated  and.  if  the  grant  covered  the 
right  of  publication  of  a  work, 
identification  of  the  date  of  publication 
of  the  work  under  the  grant.  In  contrast, 
current  §  210.10(b)(ii)  requires  that  a 
notice  of  termination  under  section  304 
identif\'  the  date  copyright  was 
originally  secured.  When  the  original 
regulation  was  adopted,  we  explained 
that  the  latter  requirement  was  being 
imposed  because  "the  period  during 
which  termination  may  be  effected  is 
measured  from  the  date  copyright  was 
originally  secured."  Final  Regulation, 
Termination  of  Transfers  and  Licenses 
Covering  Extended  Renewal  Term.  42 
FR  45916.  45917  (Sept.  13,  1977). 
Therefore,  in  order  to  determine 
whether  a  notice  of  termination  was 
being  served  in  a  timely  fashion,  it  was 


"The  interim  regulation  to  be  announced  shortly 
will  not  include  this  amendment  because  we  do  not 
believe  it  would  be  prudent  to  change  the 
requirements  for  se<:tion  304  notices  of  termination 
on  such  short  notice.  The  interim  regulation  will  be 
effective  January  1.  2003. 


necessciry  to  know  the  date  the 
copyright  in  the  pertinent  work  had 
been  secured.  In  contrast,  for  section 
203  terminations,  the  period  is 
calculated  based  on  the  date  the  grant 
was  executed  or.  in  the  case  of  grants 
covering  the  right  of  publication,  the 
earlier  of  40  years  from  the  date  of 
execution  of  the  grant  or  35  years  from 
the  date  of  publication.  Accordingly,  we 
propose  that  section  203  notices  of 
termination  state  the  date  the  grant  was 
executed  and,  if  a  work  was  published 
under  the  grant,  the  date  the  work  was 
published.  Unlike  section  304 
terminations,  terminations  under 
section  203  present  no  need  to  state  the 
date  copyright  was  secured. 

Current  §201.10(b)(ii)  also  requires 
that  a  section  304  notice  of  termination 
identify  the  title  and  at  least  one  author 
of  each  work  to  which  a  notice  applies, 
as  well  as  the  copyright  registration 
number.  However,  the  registration 
number  must  be  provided  only  "if 
possible  and  practicable."  We  propose 
to  retain  these  requirements  for  section 
203  notices  of  termination,  but  with  one 
modification.  In  contrast  to  section  304, 
which  permits  each  author  {or  the 
statutory-  successors  of  each  author)  of  a 
work  to  terminate  "that  particular 
author's  share  in  the  ownership  of  the 
renewal  copyright"  (17  U.S.C. 
304(c)(1)).  section  203  requires  that  in 
the  case  of  a  grant  executed  by  two  or 
more  authors  of  a  joint  work, 
termination  may  be  effected  by  a 
ma/orifv  of  the  authors  who  executed 
the  grant  (or.  if  an  author  is  dead,  by  the 
persons  such  as  the  widow,  children. 
etc.,  identified  in  section  203(a)(2)).  17 
U.S.C.  203(a)(1).  As  a  result,  we  believe 
that  when  the  grant  being  terminated 
was  made  by  two  or  more  authors  of  a 
joint  work,  a  section  203  notice  of 
termination  should  be  required  to 
identify  all  of  the  authors  of  that  work 
who  executed  the  grant. 

When  §  201.10  was  originally 
adopted,  we  rejected  a  proposal  that  a 
section  304  notice  of  termination  must 
identify  all  the  authors  of  a  work.  That 
proposal  was  based  on  the  assumption 
that  it  would  be  necessary  "to  determine 
whether  the  proper  parties  have  joined 
in  the  notice."  42  FR  at  45917.  We 
concluded  that  because  section  304(c) 
does  not  require  more  than  one  coauthor 
to  join  in  terminating  a  copyright 
transfer  or  license  during  the  extended 
renewal  term,  such  identification  was 
unnecessary.  "[A]  notice  terminating  a 
grant  may  be  effected  as  to  any 
particular  author's  share  of  the  work. 
There  is  no  requirement  of  unanimity, 
majority  interest,  or  the  like,  among 
granting  co-authors.  "  Id.  Therefore, 
identification  of  all  co-authors  "has 


nothing  to  do  with  the  eltecliveness  ot 
a  termination  notice  served  by  those 
authors  (or  their  successors)  who  do 
wish  to  terminate  rights  in  a  work  to  the 
extent  of  their  share."  Id.  at  45917- 
45918.  In  contrast,  as  noted  above,  a 
section  203  termination  of  a  grant 
covering  a  joint  work  does  require 
participation  by  at  least  a  majority  of  the 
authors  who  executed  the  grant. 

The  final  two  current  requirements 
relating  to  contents  of  section  304 
notices  of  termination  (a  brief  statement 
reasonably  identifying  the  grant  to 
which  the  notice  of  termination  applies 
and  identification  of  the  effective  date  of 
termination)  appear  to  be  equally 
applicable  to  section  203  notices  of 
termination,  and  we  propose  to  retain 
them  for  purposes  of  section  203. 

Signature 

As  noted  above,  termination  under 
section  304  differs  from  termination 
under  section  203  in  that  under  section 
304,  each  author  of  a  joint  work  may 
terminate  a  grant  "to  the  extent  of  [that] 
particular  owner's  share."  17  U.S.C. 
304(c)(1).  In  contrast,  section  203 
requires  participation  in  the  termination 
by  a  majority  of  the  authors  of  a  joint 
work.  Because  of  these  differing 
approaches,  the  current  signature 
requirements  for  section  304  notices  of 
termination  cannot  be  applied  to  section 
203  without  modification.  Section 
201.10(c)(2)  currently  provides  that  in 
the  case  of  a  termination  of  a  grant 
executed  by  one  or  more  of  the  authors 
of  a  work,  a  notice  "as  to  any  one 
author's  share  shall  be  signed  by  that 
author "  or  his  agent  or  statutory 
successors.  We  propose  to  add  a  new 
§  201.10(c)(3)  to  state  the  signature 
requirements  for  section  203  notices  of 
termination.  While  these  requirements 
are  similar  to  the  requirements  stated  in 
§  201.10(c)(2),  the  inapplicable  reference 
to  "one  author's  share"  is  deleted. 

Comment.s 

The  Copyright  Office  solicits 
comments  on  the  proposed  regulation 
governing  notices  of  termination  under 
section  203.  The  Office  also  seeks 
comments  on  whether  the  Office  should 
provide  official  forms  for  notices  of 
termination  of  transfers  and  licenses 
under  sections  203,  304(c)  and  304(d), 
and  whether  the  use  of  such  forms 
should  be  made  mandatory.  Requiring 
the  use  of  official  forms  might  make  it 
less  likely  that  notices  of  termination 
that  do  not  comply  with  the  statutory 
and  regulatory  requirements  will  be 
served.  It  would  also  facilitate  the 
Office's  processing  of  notices  of 
termination  submitted  for  recordation. 
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I'ht  ( )trice 


Ihii  untire  text  of  §201.10  as  it  would 
appear  after  adoption  of  the  proposed 
amendments  may  be  found  on  the 
Copyright  Office  website  at  http:// 
i\'ww  rnpvright.gov/docs/203.html. 

\  is!  r,i  Siil)|«'(:ts  in  37  CFK  V.t:'-  -'01 

Copyright. 

!'i  njxisril   Kf'.;u  l.itliill 

la  LunsKkTaiiuu  uf  the  foregoing,  the 
Copyright  Office  proposes  amending 
part  201  of  37  CFR.  chapter  11  as  follows: 

PART  201      GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  17  L'SC:  702. 

2.  Section  201.10  is  amended  as 
follows: 

(a)  By  revising  the  section  heading 
and  the  first  sentence  of  the 
undesignated  paragraph  preceding 
paragraph  (a). 

(b)  By  revising  paragraph  (b)(1) 
introductory  text. 

(c)  By  revising  paragraph  (b)(l)(i). 

(d)  By  revising  paragraph  (b)(l)(v). 

(e)  By  revising  paragraph 
(b)(l)(vii)(B). 

(f)  By  redesignating  paragraph  (b)(2) 
as  paragraph  (b)(3);  and  adding  a  new 
paragraph  (b)(2). 

(g)  By  revising  newly  designated 
paragraph  (b)(3). 

(h)  By  revising  paragraphs  (c)(1)  and 
(c)(2). 

(i)  By  redesignating  paragraphs  {c)(3) 
and  (c)(4)  as  paragraphs  (c)(4)  and  (c)(5). 
respectively;  and  adding  a  new 
paragraph  (c)(3). 

(j)  By  revising  the  introductory  text  of 
paragraph  (d)(2). 

(k)  By  revising  paragraph  (d)(4). 

(1)  By  revising  paragraph  (e)(1). 

(m)  By  revising  paragraph  (e)(2). 

The  additions  and  revisions  to 
§  201.10  read  as  follows: 

§201.10     Notices  of  termination  of 
transfers  and  licenses. 

This  section  covers  notices  of 
termination  of  transfers  and  licenses 
under  sections  203.  304(c)  and  304(d)  of 
title  17,  of  the  United  States  Code. 


(b)*   •    • 

(tj  A  notice  of  termination  covering 
the  extended  renewal  term  under 
sections  304(c)  and  304(d)  of  title  17. 
U.S.C.  must  include  a  clear 
identification  of  each  of  the  following: 

(i)  Whether  the  termination  is  made 
under  section  304(c)  or  under  section 
304(d); 


(v)  The  effective  date  of  termination; 

*         *         •        *         • 

(vii)  *   *   * 

(B)  A  statement  that,  to  the  best 
knowledge  and  belief  of  the  person  or 
persons  signing  the  notice,  the  notice 
has  been  signed  by  all  persons  whose 
signature  is  necessary  to  terminate  the 
grant  under  section  304  of  title  17. 
U.S.C.  or  by  their  duly  authorized 
agents. 

(2)  A  notice  of  termination  of  an 
exclusive  or  nonexclusive  grant  of  a 
transfer  or  license  of  copyright  or  of  any 
right  under  a  copyright,  executed  by  the 
author  on  or  after  January  1.  1978.  under 
section  203  of  title  17.  U.S.C,  must 
include  a  clear  identification  of  each  of 
the  following: 

(i)  A  statement  that  the  termination  is 
made  under  section  203; 

(ii)  The  name  of  each  grantee  whose 
rights  are  being  terminated,  or  the 
grantee's  successor  in  title,  and  each 
address  at  which  service  of  the  notice  is 
being  made; 

(iii)  The  date  of  execution  of  the  grant 
being  terminated  and,  if  the  grant 
covered  the  right  of  publication  of  a 
work,  the  date  of  publication  of  the 
work  under  the  grant; 

(iv)  For  each  work  to  which  the  notice 
of  termination  applies,  the  title  of  the 
work  and  the  name  of  the  author  or.  in 
the  case  of  a  joint  work,  the  authors  who 
executed  the  grant  being  terminated; 
and,  if  possible  and  practicable,  the 
original  copyright  registration  number; 

(v)  A  brief  statement  reasonably 
identifying  the  grant  to  which  the  notice 
of  termination  applies; 

(vi)  The  effective  date  of  termination; 
and 

(vii)  In  the  case  of  a  termination  of  a 
grant  executed  by  one  or  more  of  the 
authors  of  the  work  where  the 
termination  is  exercised  by  the 
successors  of  a  deceased  author,  a 
listing  of  the  names  and  relationships  to 
that  deceased  author  of  all  of  the 
following,  together  with  specific 
indication  of  the  person  or  persons 
executing  the  notice  who  constitute 
more  than  one-half  of  that  author's 
termination  interest:  That  author's 
surviving  widow  or  widower;  and  all  of 
that  author's  surviving  children;  and, 
where  anv  of  that  author's  children  are 
dead,  all  of  the  surviving  children  of 
any  such  deceased  child  of  that  author: 
however,  instead  of  the  information 
required  by  this  paragraph  (vii).  the 
notice  may  contain  both  of  the 
following: 

(A)  A  statement  of  as  much  of  such 
information  as  is  currently  available  to 
the  person  or  persons  signing  the  notice, 
with  a  brief  explanation  of  the  reasons 


whv  full  information  is  or  may  be 
lacking:  together  with 

(B)  A  statement  that,  to  the  best 
knowledge  and  belief  of  the  person  or 
persons  signing  the  notice,  the  notice 
has  been  signed  by  all  persons  whose 
signature  is  necessary  to  terminate  the 
grant  under  section  203  of  title  17, 
U.S.C,  or  by  their  duly  authorized 
agents. 

(3)  Clear  identification  of  the 
information  specified  by  paragraphs 
(b)(1)  and  (b)(2)  of  this  section  requires 
a  complete  and  unambiguous  statement 
of  facts  in  the  notice  itself,  without 
incorporation  by  reference  of 
information  in  other  documents  or 
records. 

(c)  Signature.  (1)  In  the  case  of  a 
termination  of  a  grant  under  section 
304(c)  or  section  304(d)  executed  by  a 
person  or  persons  other  than  the  author, 
the  notice  shall  be  signed  by  all  of  the 
surviving  person  or  persons  who 
executed  the  grant,  or  by  their  duly 
authorized  agents. 

(2)  In  the  case  of  a  termination  of  a 
grant  under  section  304(c)  or  section 
304(d)  executed  by  one  or  more  of  the 
authors  of  the  work,  the  notice  as  to  any 
one  author's  share  shall  be  signed  by 
that  author  or  by  his  or  her  duly 
authorized  agent.  If  that  author  is  dead, 
the  notice  shall  be  signed  by  the  number 
and  proportion  of  the  owners  of  that 
author's  termination  interest  required 
under  section  304(c)  or  section  304(d), 
whichever  applies,  of  title  17.  U.S.C,  or 
by  their  duly  authorized  agents,  and 
shall  contain  a  brief  statement  of  their 
relationship  or  relationships  to  that 
author. 

(3)  In  the  case  of  a  termination  of  a 
grant  under  section  203  executed  by  one 
or  more  of  the  authors  of  the  work,  the 
notice  shall  be  signed  by  each  author 
who  is  terminating  the  grant  or  by  his 
or  her  duly  authorized  agent.  If  that 
authoris  dead,  the  notice  shall  be  signed 
bv  the  number  and  proportion  of  the 
owners  of  that  author's  termination 
interest  required  under  section  203  of 
title  17.  U.S.C.  or  by  their  duly 
authorized  agents,  and  shall  contain  a 
brief  statement  of  their  relationship  or 
relationships  to  that  author. 
***** 

(d)*  •  * 

(2)  The  service  provision  of  section 
203.  section  304(c)  or  section  304(d)  of 
title  17.  U.S.C.  whichever  applies,  will 
be  satisfied  if,  before  the  notice  of 
termination  is  served,  a  reasonable 
investigation  is  made  by  the  person  or 
persons  executing  the  notice  as  to  the 
current  ownership  of  the  rights  being 
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terminated,  and  based  on  such 
investigation: 

***** 

(4)  Compliance  with  the  provisions  of 
paragraphs  (d)(2)  and  (3)  of  this  section 
will  satisfy  the  service  requirements  of 
section  203.  section  304(c),  or  section 
304(d)  of  title  17,  U.S.C.  whichever 
applies.  *  *  * 

(e)  Harmless  errors.  (1)  Harmless 
errors  in  a  notice  that  do  not  materially 
affect  the  adequacy  of  the  information 
required  to  serve  the  purposes  of  section 
203.  section  304(c).  or  section  304(d)  of 
title  17.  U.S.C.  whichever  applies,  shall 
not  render  the  notice  invalid. 

(2)  Without  prejudice  to  the  general 
rule  provided  by  paragraph  (e)(1)  of  this 
section,  errors  made  in  giving  the  date 
or  registration  number  referred  to  in 
paragraph  (b)(l)(iii).  (b)(2)(iii).  or 
(b)(2)(iv)  of  this  section,  or  in  complying 
with  the  provisions  of  paragraph 
(b)(l)(vii)  or  (b)(2)(vii)  of  this  section,  or 
in  describing  the  precise  relationships 
under  paragraph  (c)(2)  or  (c)(3)  of  this 
section,  shall  not  affect  the  validity  of 
the  notice  if  the  errors  were  made  in 
good  faith  and  without  any  intention  to 
deceive,  mislead,  or  conceal  relevant 
information. 


Dated:  December  17.  2002. 
David  O.  Carson. 
General  Counsel. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

:MS  23-1 -200242(b):  FRL    7424-4] 

Approval  and  Promulgation  of 
Implementation  Plans  for  Mississippi 
Infectious  Waste  Incinerator 
Requirements 

AGENCY:  Environmental  Protection 

>MKV  (EPA). 

action:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
approve  a  revisiqn  to  the  Mississippi 
State  Implementation  Plan  (SIP) 
modifying  infectious  waste  incineration 
requirements  to  reflect  current 
Emissions  Guidelines  approved  in  the 
State  for  existing  hospital/medical/ 
infectious  waste  incinerator  units   In  the 
Final  Rules  Section  of  this  Federal 
Register,  the  EPA  is  approving  the 
iute's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 


comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  this  rule,  no  further  activity 
is  contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  document.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
;.  I  I  i\pd  on  or  before  Januarv'  21,  2003. 
ADDRESSES:  Environmental  Protection 
Agency,  Region  4.  Air  Planning  Branch, 
61  Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960.  (Michele  Notarianni.  (40) 
562-9031, 

nofan'anni.m/c/jeye@epa.gov/Mississippi 
Department  of  Environmental  Quality. 
Air  Division.  PO  Box  10385,  Jackson, 
Mississippi  39289-0385.  (601)  961- 
5171) 

FOR  FURTHER  INFORMATION  CONTACT: 
,Mu  hell'  ,\i 'i,ii  i.iiiii;  .ii  Liaiirt"->  listed 
above  or  (404)  562-9031 (phone) or 
notarianni. mirhplp'&  epa.gov  (e-mail). 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Rules  Section  of  this  Federal  Register. 

Dated:  December  2,  2002. 
J.  I.  Palmer  Jr.. 

Regional  Administrator.  Region  4. 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  213 
[DFARS  Case  2002-D025] 

Defense  Federal  Acquisition 
Regulation  Supplement:  Purchase 
Card  Internal  Controls 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  DoD  is  proposing  to  amend 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  to  add 
policy  on  internal  controls  for  proper 
use  of  the  Governmentwide  commercial 
purchase  card. 

DATES:  Comments  on  the  proposed  nile 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
February  18.  2003.  to  be  considered  in 
the  formation  of  the  final  rule. 
ADDRESSES:  Respondents  may  submit 
commentt.  directly  on  the  World  Wide 


Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  DFARS 
Case  2002-D025  in  the  subject  line  of  e- 
mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Angelena  Mov. 
QUSD{AT&L)DPAP(DAR).  IMD  3C132.- 
3062  Defense  Pentagon.  Washington.  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2002-D025. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
http://emissary'.acq.osd.mH/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

.Xnycli'na  Mux    '~rn'  f,n2-1302. 
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^  MOTION: 


This  proposed  rule  revises  DFARS 
subpart  213.3  to  add  policy  on  internal 
controls  for  proper  use  of  the 
Governmentwide  commercial  purchase 
card  and  convenience  checks.  The  rule 
implements  recommendations  made  by 
the  DoD  Charge  Card  Task  Force,  in  its 
final  report  dated  June  27,  2002.  to 
strengthen  management  of  the  purchase 
card  program. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30.  1993. 

.H    Kcuuiotii!  \  Mf  xiijility  Act 

DoD  does  not  expect  this  rule  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulator}' 
Flexibility  Act,  5  U.S.C.  601.  ef  seq.l 
because  the  rule  pertains  primarily  to 
internal  DoD  procedures  for  use  of  the 
Governmentwide  commercial  purchase 
card  and  convenience  checks. 
Therefore,  DoD  has  not  Jjerformed  an 
initial  regulator}-  flexibility  analysis. 
DoD  invites  comments  from  small 
businesses  and  other  interested  parties. 
DoD  also  will  consider  comments  from 
small  entities  concerning  the  affected 
DFARS  subpart  in  accordance  with  5 
U.S.C.  610.  Such  comments  should  be 
submitted  separately  and  should  cite 
DFARS  Case  2002-D025, 

t.    Paperwork  keduc  tiun    \(  t 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 
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I  isi  ut  Miii|f(  N  ill  ja  (  !  K  I'.ii  I  J  I  i 
Government  procurement. 

Michele  P.  Peterson. 

Excf  ii//v  »•  Editor,  Duft^nstf  Acquisition 
Regulations  Ckitincil. 

Therefore,  DoD  proposes  to  amend  48 
CFR  part  213  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  213  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
chapter  1. 

PART  211      SIMPDFIFD  ACQUISITION 
PROCEDURES 

2.  Section  213.301  is  revised  to  read 
as  follows: 

213.301     GovernmentwJde  commercial 
purchase  card. 

(!)  Only  formally  appointed  and 
trained  cardholders  are  authorized  to 
use  the  purchase  card. 

(2)  Do  not  split  requirements 
exceeding  the  micro-purchase  threshold 
or  the  cardholder's  single  purchase  limit 
into  several  purchases  that  are  less  than 
the  applicable  threshold  in  order  to  use 
the  purchase  card  (spe  FAR  13.003(c)). 

(3)  Do  not  use  the  purchase  card  to 
issue  a  task  or  delivery  order  that 
exceeds  the  cardholder's  single 
purchase  limit. 

(4)  When  ordering  against  a  Federal 
Supply  Schedule — 

(i)  Comply  with  the  requirements  of 
FAR  8.404  and  208.404;  and 

(ii)  Retain  best  value  documentation 
with  the  cardholders  purchase  card  file. 

(5)  When  ordering  against  a  blanket 
purchase  agreement,  comply  with  the 
requirements  of  FAR  13.303-5. 

(6)  For  each  order  exceeding  S2.500. 
comply  with  the  reporting  requirements 
of  subpart  204.6. 

(7)  Do  not  issue  purchase  cards  to 
contractors.  Under  certain  conditions, 
GSA  can  authorize  contractors  to 
establish  cards  directly  with  the  issuing 
bank.  Refer  contractors  that  ask  for  a 
card  to  GSA.  A  listing  of  GSA  points  of 
contact  can  be  found  on  the  Internet  at: 
http://www.gsa.gov/Portal/content/ 
offerings  con  tent. 
isp?cotttentOID=  1 19199&' 

con  ten  t  Type=  1 004 . 

3.  Sections  213.301-70  through 
213.301-72  are  addfil  tr.  r.-ad  .is  follows: 

213.301-70  DoD  GovemmfMtw  rie 
commercial  purchase  card  proqr.im 
responsibilities. 

,a)  The  DoD  Purchase  Card  Program 
Management  Office  administers  the  DoD 


Governmentwide  commercial  purchase 
card  program  on  behalf  of  the  Director 
of  Defense  Procurement  and  Acquisition 
Policy.  Specific  procedures  and 
guidelines  for  the  program  can  be  found 
in  the  following  documents: 

(1)  DoD  7000.14-R.  Financial 
Management  Regulation,  volume  10. 
chapter  10,  section  XXXX.  available  on 
the  Internet  at  http://www.dtic.mil/ 
comptroller/fmr 

(2)  DoD  Purchase  Card  Concept  of 
Operations,  available  on  the  Internet  at 
http://purchasecard.saalt.army  mil/ 
ConOps.  %203 1  %20lul%2002.pdf 

(b)  Agencv  heads  are  responsible  for 
ensuring  that  management  controls  are 
in  place  for  proper  use  of  the  card.  Local 
commanders  are  responsible  for 
ensuring  that  the  local  purchase  card 
program  maintains  internal  controls  that 
support  proper  use  of  the  card. 

(c)  The  penalties  for  purchase  card 
misuse  or  abuse  by  civilian  or  military 
members  may  include,  but  are  not 
limited  to,  reprimand,  dismissal,  and/or 
imposition  of  fines  or  other  criminal 
penalties 

213.301-71      Overseas  use  o'  tne 
Governmpntv^'df  ^  :inmcrv.u^'  Du'chasp 
card. 

(a)  "United  States."  as  used  in  this 
section,  means  the  50  States  and  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands.  Guam. 
American  Samoa.  Wake  Island,  Johnston 
Island.  Canton  Island,  the  outer 
Continental  Shelf  lands,  and  any  other 
place  subject  to  the  jurisdiction  of  the 
United  States  (but  not  including  leased 
bases). 

(b)  An  individual  appointed  in 
accordance  with  201.603-3(b)  also  may 
use  the  Governmentwide  commercial 
purchase  card  to  make  a  purchase  that 
exceeds  the  micro-purchase  threshold 
but  does  not  exceed  $25,000.  if— 

(1)  The  purchase — 

(i)  Is  made  outside  the  United  States 
for  use  outside  the  United  States;  and 

(ii)  Is  for  a  commercial  item:  but 

(iii)  Is  not  for  work  to  be  performed 
byemploycjes  recruited  within  the 
United  States; 

(iv)  Is  not  for  supplies  or  services 
originating  from,  or  transported  from  or 
through,  sources  identified  in  FAR 
Subpart  25.7; 

(v)  Is  not  for  ball  or  roller  bearings  as 
end  items; 

(vi)  Does  nof" require  access  to 
classified  or  Privacy  Act  information; 
and 


(vii)  Does  not  require  transportation  of 
supplies  by  sea;  and 

(2)  The  individual  making  the 
purchase — 

(i)  Is  authorized  and  trained  in 
accordance  with  agency  procedures; 

(ii)  Complies  with  the  requirements  of 
FAR  8.001  in  making  the  purchase;  and 

(iii)  Seeks  maximum  practicable 
competition  for  the  purchase  in 
accordance  with  FAR  13.104(b). 

(c)  A  contracting  officer  supporting  a 
contingency  operation  as  defined  in  10 
U.S.C.  101(a)(13)  or  a  humanitarian  or 
peacekeeping  operation  as  defined  in  10 
U.S.C.  2302(8)  also  may  use  the 
Governmentwide  commercial  purchase 
card  to  make  a  purchase  that  exceeds 
the  micro-purchase  threshold  but  does 
not  exceed  the  simplified  acquisition 
threshold,  if— 

(1)  The  supplies  or  services  being 
purchased  are  immediately  available; 

(2)  One  delivery  and  one  payment 
will  be  made;  and 

(3)  The  requirements  of  paragraphs 
(b)(1)  and  (2)  of  this  subsection  are  met. 

213.301-72     Convpnipncp  c^ecKs 

(a)  Convunionce  cMocK  purcnases  are 
subject  to  the  same  policies  and 
responsibilities  as  are  applicable  to  the 
Governmentwide  commercial  purchase 
card.  See  the  DoD  Financial 
Management  Regulation,  volume  10, 
chapter  10,  section  XXXX,  for  the 
procedures  for  convenience  check 
purchases. 

(b)  Use  a  convenience  check  only 
when — 

(1)  The  amount  of  the  purchase  is 
$2,500  or  less  (however,  see  the  DoD 
Financial  Management  Regulation, 
volume  10.  chapter  10,  section  XXXX. 
for  overseas  contingency  use): 

(2)  Use  of  the  Governmentwide 
commercial  purchase  card  is  not 
feasible; 

(3)  Maximum  efforts  have  been  made 
to  find  and  use  vendors  that  accept  the 
Governmentwide  commercial  purchase 
card; 

(4)  All  alternatives  to  accomplish  the 
same  purpose  have  been  evaluated;  and 

(5)  A  convenience  check  has  been 
determined  to  be  the  most  advantageous 
method  of  purchase. 

(c)  Write  convenience  checks  only  for 
the  amount  of  the  purchase.  , 

[FR  Doc:.  02-31948  Filed  12-19-02:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 

'I  D    120302D] 

Magnuson-Stevens  Act  Provisions: 
General  Provisions  tor  Domestic 
Fishieries:  Application  for  Exempted 
Fishing  Permits  (EFPs) 

AGENCY:  Department  of  Commerce, 
.\ational  Oceanic  and  Atmospheric 
Administration  (NOAA),  National 
Marine  Fisheries  Service  (NMFS) 
ACTION:  Notification  of  a  proposal  for 
EFPs  to  conduct  experimental  fishing; 
request  for  comments. 

summary:  The  Administrator.  Northeast 
Region.  NMFS  (Regional  Administrator) 
has  made  a  preliminary  determination 
that  the  subject  EFP  application 
contains  all  required  information  and 
warrants  further  consideration.  The 
Regional  Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  under  the  EFP 
would  be  consistent  with  the  goals  and 
objectives  of  the  Northeast  (NE) 
Multispecies  Fishery  Management  Plan 
(FMP).  However,  further  review  and 
consultation  may  be  necessary  before  a 
final  determination  is  made  to  issue 
EFPs.  Therefore,  NMFS  announces  that 
the  Regional  Administrator  proposes  to 
issue  EFPs  that  would  allow  three 
vessels  to  conduct  fishing  operations 
that  are  otherwise  restricted  by  the 
regulations  governing  the  fisheries  of 
the  Northeastern  United  States.  The 
EFPs  would  exempt  these  vessels  from 
minimum  mesh  size  requirements  of  the 
Gulf  of  Maine  (GOM)  Regulated  Mesh 
Area  (RMA),  days-at-sea  (DAS) 
requirements,  and  the  restrictions  of 
GOM  Rolling  Closure  Areas  IV  and  V. 
The  proposed  experiment  would  consist 
of  a  codend  mesh  selectivity  study  in 
the  GOM  RMA.  This  study  would  test 
four  codehds,  two  single  and  two 
composite,  designed  to  accommodate 
new  mesh-size  regulations  in  various 
configurations.  All  experimental  work 
would  be  monitored  by  Manomet  Center 
for  Conservation  Sciences  (Manomet) 
personnel.  Regulations  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
require  publication  of  this  notification 
to  provide  interested  parties  the 
opportunity  to  comment  on  applications 
fnr  proposed  EFPs. 

DATES:  Comments  on  this  action  must  be 
received  at  the  appropriate  address  or 
fax  number  (see  ADDRESSES)  on  or  before 
January  6,  2003 


ADDRESSES:  Written  comments  should 
b(j  .MJii'i  Id  Patricia  A.  Kurkul.  Regional 
Administrator.  NMFS.  NE  Regional 
Office.  1  Blackburn  Drive.  Gloucester, 
MA  01930.  Mark  the  outside  of  the 
envelope  "Comments  on  Manomet 
Codend  Mesh  Selectivity  EFP 
Proposal."  Comments  may  also  be  sent 
via  fax  to  (978)  281-9135.  Comments 
will  not  be  accepted  if  submitted  via  e- 
mail  or  the  Internet. 

Copies  of  the  environmental 
assessment  prepared  for  the  proposed 
study  are  available  from  the  NE 
Rfeiona!  Offirr  at  thn  <anif"  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Allison  Ferreira.  Fishery  Policy  Analyst. 

978-281-qTm 
SUPPLEMENTARY  INFORMATION:  .\ 

complete  application  for  an  EFP  was 
received  from  Manomet  on  November  4. 
2002.  The  EFPs  would  allow  for 
exemptions  from  the  GOM  RMA 
minimum  mesh  size  requirements 
specified  at  50  CFR  648.80{a)(3)(i),  DAS 
requirements  specified  at  §  648.82(a), 
and  the  restrictions  of  GOM  Rolling 
Closure  Areas  IV  and  V  specified  at 
§  648.81(g). 

This  industry  collaborative  study 
involves  Manomet  and  the 
Massachusetts  Division  of  Marine 
Fisheries  as  co-principal  investigators. 
The  proposed  experimental  fishen,' 
would  test  the  mesh  selectivity  of  single 
and  composite  mesh  codends  in  the 
GOM  RMA.  The  objective  of  the 
proposed  study  is  to  address  bycatch 
and  discard  of  non-target  and  sub-legal 
sized  fish  in  the  GOM  groundfish  otter 
trawl  fisher}'.  The  proposed  study 
would  test  four  codends,  two  single  and 
two  composite,  designed  to 
accommodate  new  mesh-size 
regulations  in  various  configurations. 
The  four  proposed  codend 
configurations  are:  (1)  A  codend 
constructed  entirely  of  6.5-inch  (16.5- 
cm)  diamond  mesh;  (2)  a  codend 
constructed  entirely  of  7-inch  (17.8-cm) 
square  mesh:  (3)  a  codend  constructed 
with  7-inch  (17.8-cm)  square  mesh  in 
the  upper  panel  and  6.5-inch  (16.5-cm) 
diamond  mesh  in  the  lower  panel;  and 
(4)  a  codend  constructed  with  7-inch 
(17.8-cm)  square  mesh  in  the  upper 
panel  and  7-inch  (17.8-cm)  diamond 
mesh  in  the  lower  panel.  Each  codend 
would  be  covered  with  a  small  mesh  (3- 
inch  (7.6-cra))  codend  cover  in  order  to 
gather  information  on  the  length 
frequency  of  the  population  sampled 
versus  the  length  frequency  of  the 
population  retained.  Selectivity  curves 
for  each  test  codend  could  then  be 
generated  using  this  information. 

The  proposed  study  area  would 
consist  of  that  portion  of  the  GOM  RMA 


encompassed  by  a  line  beginning  at  the 
Maine  shoreline  at  69o  W.  long., 
extending  southward  to  the  42o30'  N. 
lat.  and  then  westward  to  the  70o  W. 
long.,  and  then  southward  to  the  Cape 
Cod  shoreline,  excluding  the  year-round 
Cashes  Ledge  and  Western  Gulf  of 
Maine  closure  areas. 

Data  from  previous  studies  showed 
that  codends  do  not  perform  in  the  same 
manner  in  all  areas  at  the  same  time, 
likely  due  to  differences  in  water 
temperatures  and  conditions  throughout 
the  year.  Therefore,  in  order  to  account 
for  potential  variations  due  to  location 
and  time  of  year,  the  proposed  study 
area  would  be  divided  into  three  areas 
of  operation  (North,  Center  and  South), 
and  the  study  would  be  conducted  over 
three  different  months  (Februar\',  June 
and  November),  also  referred  to  as 
seasons.  The  study  is  proposed  to  begin 
in  February  2003,  and  be  completed  by 
November  30.  2003. 

In  order  for  the  participating  vessels 
to  operate  in  three  separate  areas  during 
the  months  of  February.  June  and 
November,  these  vessels  must  be 
exempt  from  GOM  Rolling  Closure  Area 
IV  and  Rolling  Closure  Area  V.  Rolling 
Closure  Area  IV  is  in  effect  from  June  1 
-  June  30,  2003,  and  Rolling  Closure 
Area  V  is  in  effect  from  October  1  - 
November  30,  2003.  If  participating 
vessels  were  not  exempt  from  these 
seasonal  closure  areas,  only  the  Center 
area  could  be  sampled  during  all  three 
seasons,  while  the  North  and  South 
areas  could  be  sampled  for  two  seasons 
each.  As  a  result,  the  ability  to  compare 
results  across  seasons  and  areas  would 
be  severely  impacted  if  access  to  the 
GOM  rolling  closure  areas  were  not 
authorized. 

A  maximum  of  three  vessels  would  be 
participating  in  the  experimental  fishery 
at  any  time.  One  additional  vessel 
would  be  designated  as  an  alternate. 
The  three  participating  vessels  would 
conduct  one  concurrent  trip  per  season, 
with  each  vessel  operating  in  a  different 
area  of  operation.  North.  Center,  or 
South.  Each  vessel  would  conduct  eight 
tows  of  20  minutes  in  duration  with 
each  of  the  four  codend  types,  for  a  total 
of  32  tows  per  vessel  per  season,  and  a 
total  of  288  tows  for  the  entire  study 
Each  concurrent  trip  would  last  four 
operational  sea  days,  resulting  in  a  total 
of  36  sea  days  for  the  entire  study. 
Therefore,  participating  vessels  would 
be  exempt  from  a  total  of  36  DAS. 
Participating  vessels  would  not  engage 
in  any  other  fishing  activities  other  than 
the  experimental  tows  while  operating 
under  an  exempted  DAS.  The  four 
operational  sea  days  would  provide 
Manomet  staff  with  sufficient  time  to 
process  catch  between  hauls  and  re-rig 
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the  vessels  for  each  of  the  four  test 
codends.  and  would  also  provide  for 
additional  time  in  case  of  bad  weather. 
Depending  on  the  distance  of  the  study 
area  from  port,  weather  conditions,  and 
other  logistical  factors,  participating 
vessels  could  re-rig  for  each  test  codend 
at  sea,  or  could  return  to  port  for  re- 
rigging.  Participating  vessels  would  be 
required  to  notify  NMFS  prior  to 
commencing  an  experimental  fishing 
trip. 

Target  species  would  include  cod, 
haddock,  yellowtail  flounder,  American 
plaice,  witch  flounder,  pollock,  and 
windowpane  flounder.  The  primary 
incidental  species  are  expected  to  be 
skate,  smooth  dogfish,  spiny  dogfish, 
sculpins,  sea  raven  and  sea  robin.  All 
biological  and  environmental 
information  would  be  recorded  by 
trained  observers  (supplied  by 
Manomet)  on  relevant  NMFS  observer 
logbooks.  Each  participating  vessel 
would  have  two  observers  on  board.  All 
catch  would  be  sorted  and  weighed  on 
board  the  vessel.  In  addition,  all 
commercially  important  species  would 
be  measured.  All  species  that  do  not 
meet  minimum  size  requirements  would 
be  returned  to  the  sea  immediately 
following  scientific  processing. 
Therefore,  no  undersized  fish  would  be 
retained  on  board  the  vessel.  A  final 
report  containing  the  results  of  the 


study  would  be  provided  to  NMFS  no 
later  than  6  months  following 
completion  of  the  study. 

All  vessels  participating  in  the 
proposed  experimental  fishery  would  be 
required  to  abide  by  existing  trip  limits 
for  cod  and  haddock.  Current 
regulations  restrict  vessels  fishing  in  the 
GOM  to  landing  no  more  than  500  lb 
(226.8  kg)  of  cod  per  DAS,  up  to  a 
maximum  of  4,000  lb  (1,814.4  kg)  per 
trip.  Vessels  would  also  be  restricted  to 
landing  3,000  lb  (1 ,360.8  kg)  of  haddock 
per  DAS.  up  to  a  maximum  of  30,000  lb 
(13,607.8  kg),  during  the  months  of  May 
through  September,  and  5,000  lb  (2,268 
kg)  per  DAS,  up  to  a  maximum  of 
50,000  lb  (22,679.6  kg),  during  the 
months  of  October  through  April. 
Because  each  vessel  is  expected  to 
utilize  four  sea  days  each  season,  these 
vessels  would  be  limited  to  landing  a 
maximum  of  2,000  lb  (907.2  kg)  of  cod 
each  trip,  and  12.000  lb  (5.443.1  kg)  of 
haddock  during  the  November  and 
February  trips,  and  20.000  lb  (9,071,8 
kg)  of  haddock  during  the  June  trips.  If 
the  Regional  Administrator  projects  that 
less  than  75  percent  of  the  target  total 
allowable  catch  for  haddock  will  be 
harvested  by  the  end  of  the  fishing  year. 
NMFS  may  waive  the  daily  haddock  trip 
limit  as  authorized  under 
§648.86(a)(l)(iii)(B).  If  the  daily 
haddock  trip  limit  is  waived. 


participating  vessels  would  be 
authorized  to  land  the  maximum 
haddock  trip  limit. 

A  draft  environmental  assessment 
(EA)  has  been  prepared  that  analyzes 
the  impacts  of  the  proposed 
experimental  fishery  on  the  human 
environment.  This  draft  EA  concludes 
that  the  proposed  activities  to  be 
conducted  under  the  requested  EFPs  are 
consistent  with  the  goals  and  objectives 
of  the  FMP,  would  not  be  detrimental  to 
the  well-being  of  any  stocks  of  fish 
harvested,  and  would  have  no 
significant  environmental  impacts.  The 
draft  EA  also  concludes  that  the 
proposed  experimental  fishery  would 
not  be  detrimental  to  Essential  Fish 
Habitat,  marine  mammals,  or  protected 
species. 

EFPs  would  be  issued  to  up  to  four 
vessels  (three  participating  plus  one 
alternate),  exempting  them  from  the 
DAS  requirements,  and  specific 
minimum  mesh  size  requirements  and 
GOM  rolling  closure  area  restrictions  of 
the  FMP. 

Authority:  16  U.S.C.  1801  el  seq. 
Dated:  December  13.  2002. 
Bruce  C.  Morehead. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Dor   02-32147  Filed  12-l»-02;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations. 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No  98-090-4] 

Recognition  of  Animal  Disease  Status 
of  Regions  in  the  European  Union; 
Availability  of  Environmental 
Assessments  and  Request  for 
Comments 

agency:  Animal  and  Plant  Health 
l!:s    !  tion  Service,  USDA. 
action:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  We  are  informing  the  public 
ilidi  tlK  Animal  and  Plant  Health 
Inspection  Service  has  prepared  two 
environmental  assessments  for  a 
proposal  to  do  the  following:  (1) 
Recognize  a  region  in  the  European 
Union  as  a  region  in  which  hog  cholera 
(classical  swine  fever)  is  not  known  to 
exist,  and  from  which  breeding  swine, 
swine  semen,  and  pork  and  pork 
products  may  be  imported  into  the 
United  States  under  certain  conditions; 
and  (2)  recognize  Greece  and  certain 
Regions  in  Italy  as  free  of  swine 
vesicular  disease.  The  environmental 
assessments  document  our  review  and 
analysis  of  environmental  impacts 
associated  with  the  proposal.  We  are 
making  these  environmental 
assessments  available  to  the  public  for 
rpvjpu  and  comment. 

DATES   We  invite  you  to  comment  on  the 
environmental  assessments.  We  will 
consider  all  comments  that  we  receive 
on  or  before  January  21,  2003. 
ADDRESSES:  You  may  submit  comments 
b>  pust.ii  mail /commercial  delivery  or 
by  e-mai    i;  ;    u  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
•hn'e  copies)  to:  Docket  No.  98-090-4. 
Kt'uulatorv  Analysis  and  Development . 
I'i'D.  APHIS,  Station  3C71,  4700  Rivei 
Road  Unit  118,  Riverdale,  MD  20737- 


1238.  Please  state  that  your  comment 
refers  to  Docket  No.  98-090-4.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  98-090-4"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Su*'!'!  ,,iid  Independence  Avenue 
N\\     \\  i^:.:.gton.  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Gary  Colgrove,  Assistant  Director. 
Sanitary  Trade  Issues  Team,  VS,  APHIS, 
4700  River  Road  Unit  38,  Riverdale,  MD 
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SUPPLEMENTARY  INFORMATION: 
Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the 
United  States  Department  of  Agriculture 
regulates  the  importation  of  animals  and 
animal  products  into  the  United  States 
to  guard  against  the  introduction  of 
animal  diseases  not  currently  present  or 
prevalent  in  this  country.  The 
regulations  pertaining  to  the 
importation  of  animals  and  animal 
products  are  set  forth  in  the  Code  of 
Federal  Regulations  (CFR),  title  9, 
chapter  I,  subchapter  D  (9  CFR  parts  91 
through  99). 

On  !;i!i(  25.  1999,  we  published  in  the 
Federal  Register  (64  FR  34155-34168, 
Docket  No.  98-090-1)  a  proposal  to 
amend  the  regulations  by  recognizing — 
with  the  exception  of  specified  areas  in 
Germany  and  Italy — the  countries  of 
Austria,  Belgium.  France.  Germany, 
Greece,  Italy,  Luxembourg,  the 
Netherlands,  Portugal,  and  Spain  as  a 
region  in  which  hog  cholera  (classical 
swine  it  \  cr   CSF))  is  not  known  to  exist, 
and  from  which  breeding  swine,  swine 


semen,  and  pork  and  pork  products  may 
be  imported  into  the  United  States 
under  certain  conditions. 

We  also  proposed  to  add  Greece  and 
eight  Regions  in  northern  Italy  to  the  list 
of  regions  recognized  as  free  of  swine 
vesicular  disease  (SVD).  Additionally, 
we  proposed  to  add  Greece  and  the 
eight  Regions  in  Italy  to  the  list  of  SVD- 
free  regions  whose  exports  of  pork  and 
pork  products  to  the  United  States  are 
subject  to  certain  restrictions  because 
those  regions  either  supplement  their 
national  pork  supply  with  fresh  (chilled 
or  frozen)  meat  of  animals  from  a  region 
where  SVD  is  considered  to  exist,  have 
a  common  border  with  such  regions,  or 
conduct  certain  trade  practices  that  are 
less  restrictive  than  are  acceptable  to  the 
United  States. 

In  our  proposed  rule,  we  stated  that 
we  were  preparing  an  environmental 
assessment  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969,  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1 500-1 508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372).  We  also  stated  that  when  the 
environmental  assessment  was 
completed,  we  would  inform  the  public 
through  a  notice  in  the  Federal  Register 
that  it  was  available. 

This  notice  announces  the  availability 
of  two  environmental  assessments  for 
public  review  and  comment.  They  are 
titled  "Proposed  Rule  for  Importation  of 
Live  Swine.  Swine  Semen,  and  Pork  and 
Pork  Products  from  Certain  Regions 
Within  the  European  Union, 
Environmental  Assessment,"  dated 
October  2002:  and  "Proposed  Rule  for 
Importation  of  Pork  and  Pork  Products 
from  Greece  and  Certain  Regions  of 
Italy,  Environmental  Assessment,"  also 
dated  October  2002.  The  environmental 
assessments  do  not  take  into 
consideration  any  regions  that  had  an 
outbreak  of  either  CSF  or  SVD  following 
publication  of  the  June  1999  proposed 
rule  and  for  which,  consequently, 
import  restrictions  due  to  CSF  or  SVD 
would  not  be  removed. 

The  environmental  assessments  may 
be  viewed  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/es/ 
vsdocs.html.  You  may  request  paper 
copies  of  the  environmental  assessments 
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from  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT   Please 
refer  tu  the  title  of  the  environmental 
assessments  when  requesting  copies. 
The  environmental  assessments  are  also 
available  for  review  in  our  reading  room 
(the  location  and  hours  of  the  reading 
room  arc  listed  under  the  heading 
ADDRESSES  at  the  beginning  of  this 
notice). 

Done  in  Washington.  DC.  this  16th  day  of 
DecemtHsr  2002 
Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service 
(FR  Doc.  02-32059  Filed  12-19-02;  8:45  am] 
BILLING  COM  3410-M-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

Oo(  Kei  No  02-118-1) 

General  Conference  Committee  of  the 
National  Poultry  Improvement  Plan 
Meeting 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  We  are  giving  notice  of  a 
meeting  of  the  General  Conference 
Committee  of  the  National  Poultry 
Improvement  Plan. 
DATES:  The  General  Conference 
Committee  will  meet  on  January  22. 
2003,  from  1:30  p.m.  to  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Georgia  World  Congress  Center. 
Building  B.  Room  408.  285  Andrew 
Young  International  Boulevard.  NW.. 
Atlanta.  GA 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Andrew  R.  Rhorer.  Senior  Coordinator. 
Poultrv  Improvement  Staff.  National 
Poultry  Improvement  Plan.  VS.  APHIS. 
1498  Klondike  Road.  Suite  200. 
Conyers.  GA  .30094-5104:  (770)  922- 
3496. 

SUPPLEMENTARY  INFORMATION:  The 
General  lionference  Committee  (the 
Committee)  of  the  National  Poultry 
Improvement  Plan  (NPIP).  representing 
cooperating  State  agencies  and  poultry 
industry'  members,  serves  an  essential 
function  bv  acting  as  liaison  between 
the  poultr\'  industry  and  the  Department 
in  matters  pertaining  to  poultry  health. 

The  topic  of  discussion  at  the  meeting 
will  be  the  development  of  a  low 
pathogenic  avian  influenza  surveillance 
program  for  the  c:ommeri:ial  table  egg. 
broiler,  and  turkey  industries. 

The  meeting  will  be  open  to  the 
public.  However,  due  to  time 


constraints,  the  public  will  not  be 
allowed  to  participate  in  the  discussions 
during  the  meeting.  Written  statements 
on  meeting  topics  may  be  filed  with  the 
Committee  before  or  after  the  meeting 
by  sending  them  to  the  person  listed 
under  FOR  further  informatJON 
CONTACT    v\;.;:.  ;.    '  ii'  i:..iits  may  also 
be  filed  at  the  meeting.  Please  refer  to 
Docket  No.  02-118-1  when  submitting 
your  statements. 

This  notice  of  meeting  is  given 
pursuant  to  section  10  of  the  Federal 
Advisory  Committee  Act. 

Done  in  Washington.  DC.  this  17th  day  of 
December.  2002. 
Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  02-32058  Filed  12-19-02:  8:45  am) 

BILUNG  COOe  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Notice  of  Request  for  Extension  and 
Revision  of  Currently  Approved 
Information  Collections 

A  jEncY:  Commodity  Credit  Corporation. 

I  >>U:\. 

action:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Commodity  Credit 
Corporation's  (CCC)  intention  to  request 
and  extension  for.  and  revision  to, 
currently  approved  information 
collections  in  support  of  the  Foreign 
Market  Development  Cooperation 
(Cooperator)  Program  and  the  Market 
Access  Program  (MAP)  based  on  re- 
pstimates. 

DATES:  Comments  on  this  ndtice  must  be 
received  bv  Fcbrii.irv  18.  200  < 
ADOmONAL  INFORMATION  OR  COMMENTS; 
Contact  Director.  Marketing  Operations 
Staff.  Foreign  Agricultural  Service.  U.S. 
Department  of  Agriculture.  1400 
Independence  Avenue.  SW.. 
Washington.  DC  20250-1042.  (202)  720- 
4327. 
SUPPLEMENTARY  INFORMATION: 

Title:  Foreign  Mhikt;!  Development 
Cooperator  Program  and  Market  Access 
Program 

UMB  Number:  0551-26  and  0551- 
0027.  respectively.  These  will  be 
combined  into  OMB  Number  0551-0026 
if  this  request  is  approved. 

Expiration  Date  of  Approval:  March 
31.  2003.  for  the  Foreign  Market 
Development  Cooperator  Program  and 
lune  30.  2003.  for  the  Market  Access 
Program. 


Type  of  Request:  Extension  and 
revision  of  currently  approved 
information  collections,  with  change  to 
combine  0551-0026  (Foreign  Market 
Development  Cooperator  Program)  and 
0551-0027  (Market  Access  Program). 

Abstract:  The  primary  objective  of  the 
Foreign  Market  Development 
Cooperator  Program  and  the  Market 
Access  Program  is  to  encourage  and  air! 
in  the  creation,  maintenance  and 
expansion  of  commercial  export  markets 
for  U.S.  agricultural  products  thmugh 
cost-share  assistance  to  eligiM-  u,i  if 
organizations.  The  programs  are  a 
cooperative  effort  between  CCC  and  the 
eligible  trade  organizations.  Currently, 
there  are  about  70  organizations 
participating  directly  in  the  programs 
with  activities  in  more  than  100 
countries. 

Prior  to  initiating  program  activities, 
each  Cooperator  or  MAP  participant 
must  submit  a  detailed  application  to 
Foreign  Agricultural  Service  (FAS) 
which  includes  an  assessment  of 
overseas  market  potential;  market  or 
country  strategies,  constrains,  goals  and 
benchmarks;  proposed  market 
development  activities;  estimated 
budgets;  and  performance 
measurements.  Prior  years'  plans  often 
dictate  the  content  of  current  year  plans 
because  many  activities  are 
continuations  of  previous  activities. 
Each  Cooperator  or  MAP  participant  is 
also  responsible  for  submitting:  (1) 
Reimbursement  claims  for  approved 
costs  incurred  in  carrying  out  approved 
activities.  (2)  an  end-of-year 
contribution  report.  (3)  travel  reports, 
and  (4)  progress  reports/evaluation 
studies.  Cooperators.  or  MAP 
participants  must  maintain  records  on 
all  information  submitted  to  FAS.  The 
information  collected  is  used  by  FAS  to 
manage,  plan,  evaluate  and  account  for 
Government  resources.  The  reports  and 
records  are  required  to  ensure  the 
proper  and  judicious  use  of  public 
funds. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  21  hours  per 
response. 

Respondents:  Non-profit  trade 
organizations,  .state  groups, 
cooperatives,  and  commercial  entities. 

Estimated  Number  of  Respondents: 
71. 

Estimated  Number  of  Responses  per 
Respondent:  62. 

Estimated  Total  Annual  Burden  on 
Respondents:  91.442  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Kimberly  Chisley, 
the  Agency  Information  Collection 
Coordinator,  at  (202)  720-2568. 
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Request  for  Comments:  bend 
comments  regarding  the  accuracy  of  the 
burden  estimate,  ways  to  minimize  the 
burden  inrluding  through  the  use  of 
automated  i   il  lection  techniques  or 
other  forriib  of  information  technology, 
or  any  otlier  aspect  of  this  collection  of 
information,  to:  Director,  Marketing 
Operations  Staff,  U.S.  Department  of 
Agriculture.  1400  Independence  Ave., 
SW.,  STOP  1042,  Washington,  DC 
20250-1042.  Facsimile  submissions 
may  be  sent  to  (202)  720-9361  and 
electronic  mail  submissions  should  be 
addressed  to:  mosadmin@fas.usda.gov. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  DC.  December  16. 
2002 
A.  Ellen   1  HI  pstr  d, 

Admmisiraior.  toreign  Agricultural  Ser\'ice 

and  Vice  President.  Commodity  Credit 

Corporation. 

IFR  D"'    02-32120  Filed  12-19-02:  8:45  am) 

BILLING  CODE  341(}-10-M 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Notice  of  Intent  To  Establish  an 
Information  Collection 

AGENCY:  Cooperative  Statt   K<'v.drch. 

Education,  and  Extension  Service, 

rSDA 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
Office  of  Management  and  Budget 
(OMB)  regulations  at  5  CFR  part  1320. 
this  notice  announces  the  Cooperative 
State  Research.  Education,  and 
Extension  Service's  (CSREES)  intention 
to  request  approval  to  establish  an 
information  collection  for  the  CSREES 
proposal  review  process. 
DATES:  Written  comments  on  this  notice 
must  be  received  by  February  24,  2003, 
to  be  assured  of  consideration. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  practicable. 
ADDRESSES:  Written  comments 
(  niu.t'rning  this  notice  may  be  mailed  to 
Robert  C.  MacDonald,  Grants  Policy 
Program  Leader,  Information  Systems 
and  Technology  Management,  CSREES. 
USDA.  STOP  2216,  1400  Independence 
Avenue.  SW..  Washington.  DC  20250- 
2216  or  sent  electronically  to: 
rmacdonald^riHiisihi  lvu 

FOR  FURTHER  INFORMATION  CONTACT;  To 
request  a  copy  of  the  information 


collection,  contact  Robert  C 
MacDonald.  (202)  205-5967. 
SUPPLEMENTARY  INFORMATION: 

Title:  CSREES  Proposal  Ke\iew 
Process. 

OMB  Number:  0524-NEW. 

Expiration  Date  of  Current  Approval: 
Not  applicable. 

Type  of  Request:  Intent  to  seek 
approval  to  establish  an  information 
collection  for  three  years, 

Abstract:  The  Cooperative  State 
Research,  Education  and  Extension 
Service  (CSREES)  is  responsible  for 
performing  a  review  of  proposals 
submitted  to  CSREES  competitive  award 
programs  in  accordance  with  section 
103(a)  of  the  Agricultural  Research, 
Extension,  and  Education  Reform  Act  of 
1998.  7  U.S.C.  7613(a).  Reviews  are 
undertaken  to  ensure  that  projects 
supported  by  CSREES  are  of  high 
quality,  and  are  consistent  with  the 
goals  and  requirements  of  the  funding 
program. 

Proposals  submitted  to  CSREES 
undergo  a  programmatic  evaluation  to 
determine  worthiness  of  Federal 
support.  The  evaluations  consist  of  a 
peer  review  and  may  also  entail  an 
assessment  by  Federal  employees  and 
mail-in  reviews. 

The  information  collected  from  the 
evaluations  is  used  to  support  CSREES 
grant  programs.  CSREES  uses  the  results 
of  the  proposal  evaluation  to  determine 
whether  a  proposal  should  be  declined 
or  recommended  for  award.  When 
CSREES  has  rendered  a  decision,  copies 
of  reviews,  excluding  the  names  of  the 
reviewers,  and  summaries  of  review 
panel  deliberations,  if  any.  are  provided 
to  the  submitting  Project  Director. 
Listings  of  panelists'  names  are  released: 
however,  no  association  is  made  with 
the  review  of  an  individual  proposal. 

Estimate  of  Burden:  CSREES  estimates 
that  anywhere  from  one  hour  to  twenty 
hours  may  be  required  to  review  a 
proposal.  It  is  estimated  that 
approximately  five  hours  are  required  to 
review  an  average  proposal.  Each 
propo-sal  receives  an  average  of  four 
reviews. 

Copies  of  this  information  collection 
can  be  obtained  from  Robert  C. 
MacDonald.  Grants  Policy  Program 
Leader.  Information  Systems  and 
Technology  Management.  CSREES. 
USDA.  STOP  2216,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
2216.  Telephone  (202)  205-5967.  El- 
mail:  rmacdonald@reeusda.gov. 

Comments:  Comments  are  invited  on 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 


iniormation  will  have  practical  utility; 
(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Done  in  Washington,  DC,  this  10th  day  of 
December,  2002. 
Joseph  ).  |en. 

Undersecretary.  Research.  Education,  and 

Economics. 

IFR  Doi    02-32057  Filed  12-19-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Modoc  County  RAC  Meeting 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Modoc  National  Forest's  Modoc 
County  Resource  Advisory  Committee 
will  meet  Wednesday,  Januan,'  8.  2003, 
in  Alturas,  California  for  a  business 
meeting.  The  meeting  is  open  to  the 
public. 

SUPPLEMENTARY  INFORMATION:  The 
bubii.LSi  ;:.eeting  Januar>-  8,  begins  at  4 
p.m.,  at  the  Modoc  National  Forest 
Office.  Conference  Room.  800  West  12th 
St.,  Alturas.  Agenda  topics  will  include 
approval  of  November  13  minutes, 
reports  from  subcommittees,  and 
discussion  of  potential  projects  for  fiscal 
year  2004  that  will  improve  the 
maintenance  of  existing  infrastructure, 
implement  stewardship  objectives  that 
enhance  forest  ecosystems,  and  restore 
and  improve  health  and  water  quality 
that  meet  the  intent  of  Public  Law  106- 
393.  Time  will  also  be  set  aside  for 
public  comments  at  the  beginning  of  the 
meeting. 

FOR  FURTHER  INFORMATION:  Contact 
Kathleen  A.  ,^:j.ci.:..  .\..\.ng  Forest 
Supervisor  cind  Designated  Federal 
Officer,  at  (530)  233-8700:  or  Public 
Affairs  Officer  Nancy  Gardner  at  (530) 
233-8713. 

Kd!hl('i-r    \    Inriliin. 

Acting  torest  ijupervisor. 

IFR  Dor.  02-32047  Filed  12-19-02;  8:45  am) 
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COMMITTEE  FOB  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 

SEVERELY  DISABLED 

Procurement  List    Proposed  Additions 
and  Deletions 

AGENCY:  C'-ommittee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 


SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  products  previously  furnished  by 
such  agencies. 

Comments  Must  Be  Received  On  or 
Befort-:  lanuary  19.  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  [efferson  Plaza  2,  Suite  10800. 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shcrvl  n   Kpnnrrlv   (7(r<(  603-7740. 
-.LiPPt  EMf  NTAHv  information:  This 
iiutjco  js  putJlisntul  pursuant  to  41  U.S.C 
47(a)  (2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possibl»>  impact  of  the  proposed  actions. 

\.l.iltl.,,:s 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  service  will  be  required 
to  procure  the  services  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  services  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  javits-Wagn^r- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  PrtK:urement  List. 
Commen\s  on  this  certification  are 
invited. 

('ommnnters  should  identify  the 
statement(s)  underlying  the  certification 


on  which  they  are  providing  additional 
information. 

The  following  services  are  proposed 
for  addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Services 

Service  rype/LocoJion:  Chemical  Latrine 

Rental  Servicing  Vault  Latrine  Servicing, 

Fort  Lewis  &  Yakima  Training  Center. 

Fort  Lewis.  Washington 
NPA:  Skookum  Educational  Progrdms,  Port 

Town.send.  Washington 
Contract  Activity:  Directorate  of  Contracting. 

Fort  Lewis.  Washington 
Service  Type/Location:  Facilities 

Maintenance,  Greater  Louisville 

Technology  Park.  Port  Hueneme 

Detachment  and  Navy  Caretaker  Site 

Office,  Louisville,  Kentucky 
NPA:  Employment  Source,  Inc..  Fayetteville. 

North  Carolina 
Contract  Activity:  Naval  Surface  Warfare 
Center.  Crane.  Indiana 
Service  Type/Location:  Janitorial/Custodial. 

183rd  Fighter  Wing  Air  National  Guard. 

Capitol  Airport.  Springfield.  Illinois 
NPy^.  Challenge  Unlimited.  Inc..  Alton. 

Illinois 
Contract  Activity:  183rd  Fighter  Wing/Air 

National  Guard.  Springfield.  Illinois 
Service  Type/Location:  janitorial/Custodial. 

U.S.  Army  Reserve  Center,  Blacklick. 

Ohio 
SIPA:  Licking-Knox  Goodwill  Industries.  Inc.. 

Newark,  Ohio 
Contract  Activity:  HQ.  88th  Regional  Support 

Command.  Fort  Snelling.  Minnesota 
Service  Type/Location:  lanitorial/Custodial. 

U.S.  Army  Reserve  Center.  Columbus. 

Ohio 
NPA:  Licking-Knox  Goodwill  Industries,  Inc.. 

Newark,  OhioContract  Activity:  HQ,  88th 

Regional  Support  Command.  Fort 

Snelling,  Minnesota 
Service  Tvpe/ljocation:  lanitorial/Custodial, 

U.S.  Geological  Survey,  Great  Lakes 

Science  Center,  Ann  Art)or,  Michigan 
NPA:  Work  Skills  Corporation,  Brighton, 

Michigan 
Contract  Activity:  U.S.  Geological  Survey. 

Reston.  Virginia 
Ser\-ice  Type/Location:  Janitorial/Custodial, 

U.S.  Geological  Survey,  I'pper  Midwest. 

Environmental  Science  Center.  La 

Crosse.  Wisconsin 
NPA:  Riverfront  Activity  Center.  Inc..  La 

Crosse.  Wisconsin 
Contract  Activity:  U.S.  Geological  Survey. 

Rf<;tnn.  Virginia 

i)ilc!lnlis 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 


than  the  small  organizations  that  will 
furnish  the  products  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  proposed 
for  deletion  from  the  Procurement  List. 

The  following  products  are  proposed 
for  deletion  from  the  Procurement  List: 

Products 

Product/NSN:  Pallet.  P.S..  Material  Handling 

3990-00-NSH-0008 
NPA:  Handi-Shop  Industries,  Inc.,  Tomah, 

Wisconsin 
Contract  Activity:  U.S.  Postal  Service, 

Western  AreaSupply  Center.  Topeka. 

Kansas 
Product/NSN:  Pallet.  Wood 

399O-0O-NSH-0072 
NPA:  Handi-Shop  Industries.  Inc..  Tomah. 

Wisconsin 
Contract  Activity:  Federal  Prison  Industries. 

Washington.  DC 

Sheryl  D.  Kennerly, 

Director.  Information  Management. 

IFR  Doc.  02-32145  Filed  12-19-02;  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 

Peupif  Who  Are  Blind  or  Severely 

Disabled. 

ACTION   .\dditions  to  and  deletions  from 

I  ; ;    inent  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  products  and  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
products  previously  furnished  by  such 
agencies. 

EFFECTIVE  DATE    Ianuar>'  19,  2003. 
ADDRESSES.  V  ...mmittee  for  Purchase 
Friim  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800. 
1421  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
~     -  '  "      ,  ,    .    .  ■    '-  i-:740. 

SUPPLEMENTARY   INFORMATION: 

\(l(i  itiiins 

On  June  28,  August  30,  September  13, 
September  20.  October  4.  October  18, 
October  25,  and  November  8,  2002.  the 
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« iommittee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notice  (67  FR  43582.  55776. 
58014. 59249, 62224, 64351, 65531  and 
68091)  of  proposed  additions  to  the 
Procurement  List.  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  nonprofit 
agencies  to  provide  the  products  and 
services  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
products  and  ser\'ices  listed  below  are 
suitable  for  procurement  by  the  Federal 
Government  under  41  U.S.C.  4h-4H( 
and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  othei  tli.iii  thf  ^indi! 
organizations  that  will  furnish  the 
products  and  services  to  th< 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following  products 
and  services  are  added  to  the 
Procurement  List: 

Products 

I'roduct/NSN:  Dual  Head  Stethoscope  6515- 

OO-NIB-0115 
NP/4;  Central  Association  for  the  Blind  & 
Visually  Impaired,  Utica,  New  York 
Contract  Activity:  Veterans  Affairs  National 

Acquisition  Center,  Hines,  Illinois 
Product/NSN:  Flashlight.  Aluminum 

6230-00-NIB-0004  (2AA.  Black) 

6230-0G-NIB-0005  (2AA,  Blue) 

623O-OO-NIB-0006  (2AA,  Red) 

6230-0O-NIB-0007  {2AA,  Silver) 

623(M)O-NIB-0008  (2D.  Black) 

623O-OO-NIB-0009  (2D,  Blue) 
6230-00-NlB-OOlO  (2D,  Red) 
6230-00-NlB-OOll  (2D,  Silver) 
623O-0O-NIB-0012  (3D,  Black) 
623O-OO-NIB-O013  (3D,  Blue) 
623(M)0-NIB-0014  (3D,  Red) 
623O-OO-NIB-0015  (3D,  Silver) 
623(>-O0-NlB-O016  (4D.  Black) 
6230-00-NIB-0017  (4D,  Blue) 
6230-00-N1B-O018  (4D,  Red) 
623&-OO-NIB-0019  (4D.  Silver) 
6230-0O-NIB-O020  (50,  Black) 
623O-00-NIB-O021  (5D,  Blue) 
6230-00-NIB-0022  (5D.  Red) 
6230-00-NIB-0023  {5D,  Silver) 


NP/l;  Central  Association  for  the  Blind  & 

Visually  Impaired,  Utica,  NY 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Acquisition  Center.  New  York. 

NY 

Services 

Service  Type/Location:  Base  Supply  Center. 

Federal  Law  Enforcement  Training 

Center.  Brunswick,  Georgia 
NPA:  L.C.  Industries  For  The  Blind,  Inc., 

Durham,  North  Carolina 
Contract  Activity:  Federal  Law  Enforcement 

Training  Center  (FLETC) 
Service  Type/Location:  Janitorial/Custodial, 

Army  Reserve  Center  (Fort  Harrison), 

Indianapolis,  Indiana 
NPA:  Child-Adult  Resource  Services,  Inc., 

Green  Castle,  Indiana 

Contract  Activity:  HQ,  88th  Regional  Support 
Command,  Fort  Snelling,  Minnesota 

Service  Type/Location:  Laundry  Service, 
Andrews  Air  Force  Base,  Maryland 

NPA:  Rappahannock  Goodwill  Industries, 

Inc.,  Fredericksburg,  Virginia 
Contract  Activity:  89th  Contracting 

Squadron.  Andrews  AFB,  Maryland 
Service  Type/Location:  Lawn  Service  Naval 

Reserve  Center,  Cleveland,  Ohio 
NPA:  Goodwill  Industries  of  Greater 

Cleveland,  Inc.,  Cleveland,  Ohio 
Contract  Activity:  Officer  in  Charge  of 

Contracts,  NAVFAC,  Crane,  Indiana 

Service  Type/Location:  Persona] 

Environmental  Protection  &  Survival 
Equipment  Warehousing  and 
Distributiop  Services,  U.S.  Army  Natick 
Research  Development  &  Engineering 
Center,  Natick,  Massachusetts 

NPA:  Peckham  Vocational  Industries,  Inc., 

Lansing,  Michigan 
Contract  Activity:  U.S.  Army  Natick  Soldier 

Center,  Natick,  Massachusetts 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  products  deleted 
from  the  Procuremeht  List. 

After  consideration  of  the  relevant 
matter  presented,  the  committee  has 
determined  that  the  products  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 


under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following  products 
are  deleted  from  the  Procurement  List: 

Products 

Product/NSN:  Pencil.  Mechanical 
7520-00-285-5822 
7520-00-285-5823 
7520-00-285-5826 
NPA:  San  Antonio  Lighthouse,  San  Antonio, 

Texas 
Contract  Activity:  Office  Supplies  &  Paper 
Products  Acquisition  Center,  New  York, 
New  York 

Shrrv  i  li    kennerly, 

Dirfcior,  mjnrmation  Management. 
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DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

[Recommendation  2002-3; 

Requirements  for  the  Design 
Implementation,  and  Maintenance  of 
Administrative  Controls 

AGENCY:  Defense  Nuclear  Facilities 

Safptv  Board. 

ACTION;  Notice,  recommendation. 

SUMMARY;  The  Defense  Nuclear 
Facilities  Safety  Board  has  made  a 
recommendation  to  the  Secretary  of 
Energy  pursuant  to  42  U.S.C.  2286a(a)(5) 
concerning  requirements  for  the  design, 
implementation,  and  maintenance  of 
administrative  controls. 
DATES:  Comments,  data,  views,  or 
arguments  concerning  the 
recommendation  are  due  on  or  before 
January  21.  2003. 
ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  this 
recommendation  to:  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NW.,  Suite  700,  Washington. 
DC  2nnn4-2nn: 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Pusateri  or  Andrew  L. 
Thibadeau  at  the  address  above  or 
telephone  (202)  694-7000. 

Dated:  December  IB,  2002. 
John  T.  Conway, 

Choi  my: '^ 

Backgrounc 

The  implementation  of  an  effective  and 
reliable  set  of  controls  is  one  of  the  most 
important  cornerstones  of  safe  operation  at 
defense  nuclear  facilities.  In  this  context,  the 
term  "control"  refers  to  those  structures, 
systems,  and  components  (SSCs)  and 
administrative  controls  that  prevent  or 
mitigate  undesirable  consequences  of 
postulated  accident  scenarios.  The  E)efense 
Nuclear  Facilities  Safety  Board  (Board)  has 
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compiled  a  set  of  observations  that  are 
partii  ularlv  relevant  to  the  development  and 
implementutioti  of  adnniiislrative  controls  m 
the  IJepartnient  cjf  tnerRV  s  (DOK)  defense 
nuclear  complex  The  results  of  these  reviews 
ami  observations  are  summarized. in  this 
recommendation. 

It  has  been  well  rec:ognized  that 
administrative  controls  play  an  important 
role  in  establishing  and  maintaining  overall 
safely  of  nuclear  a«  tivities.  Previous 
technical  reports  issued  by  the  Board  have 
unders<:ore(i  the  need  for  heightened 
vigilanc:e  in  the  sele<:tion  and 
implementation  of  lask-spei'.ific 
administrative  controls,  as  well  as  those  of  a 
more  programmatic  nature  [e.g..  criticality 
control  prt>grams).  In  particular,  in  DNFSB/ 
TECH-28.  Safety  Basis  Expe<:tations  for 
Existing  Department  of  Energy  Defense 
Nuclear  Facilities  and  Ac:tivities  (()<;tober 
2000).  the  Board  observed  the  need  for  IX)E 
to  promulgate  additional  guidan«:e  in  this 
area.  However.  DOE  has  taken  little  action  to 
provide  the  degree  of  spet  ificity  ne<:essary  to 
properly  design,  implement,  and  monitor  the 
effectiveness  of  important  administrative 
controls. 

Administrative  controls  have  been  defined 
in  the  DOE  Nuclear  Safety  Management  rule 

as. the  provisions  relating  to  the 

organization,  management.  prc»cedures. 
recordkeeping,  assessment,  and  reporting 
necessarv  to  ensure  safe  operation  of  a 
facility  ■'  10  CFR  H30.3(a).  In  practice, 
however,  the  concept  of  an  administrative 
control  is  used  more  broadly  in  the  context 
of  hazard  prevention  and  mitigation.  In  this 
regard,  an  administrative  control  can  be 
viewed  as  an  extension  of  a  hazard  control 
and  defined  accordingly.  Thus  from  a 
broader  and  more  operational  perspective, 
some  administrative  controls  should  be 
treated  similarly  to  engineered  or  design 
features  that  are  used  to  eliminate,  limit,  or 
mitigate  potential  hazards. 

DOE  has  promulgated  guidance  to  assist 
facilities  in  the  classification  of  controls.  In 
general,  controls  necessary  to  prevent  or 
mitigate  significant  consequences  to  the 
public  are  classified  as  "safety-class"  and 
controls  which  contribute  significantly  to 
defense-in-depth  or  worker  .safety  are 
classified  as  "safety-signific:ant.  '  However, 
this  guidance  has  been  directed  primarily  at 
engineered  controls  and  has  been  largely 
silent  with  respect  to  the  functional 
classification  of  administrative  controls.  The 
Board  has  observed  a  number  of  instances  in 
which  administrative  controls  have  been 
implemented  in  situations  where  a 
corresponding  engineered  feature  would 
warrant  functional  classification  as  either 
safety-significant  or  safety-class.  A  number  of 
defense  nuclear  facilities  have  explicitly 
characterized  certain  administrative  controls 
as  either  safetv-c:lass  or  safety-signific:ant 
from  a  functional  i:lassification  perspe<:tive 
in  the  c:ontext  of  existing  DOE  guidance. 

In  addition  to  controls  involving  disi:rete 
operator  actions,  a  number  of  administrative 
controls  are  more  programmatic  in  nature. 
Examples  of  such  programmatic  controls 
include  combustible  loading  programs 
(associated  with  fire  protection  programs), 
operator  training  programs,  and  inservice 


inspe<:tion  programs.  The  Board  has  ob?erved 
a  number  of  instances,  similar  to  the 
examples  involving  specific  operator  actions, 
in  which  such  programmatic  controls  are 
credited  for  the  prevention  and  mitigation  of 
specific  hazard  scenarios. 

Weakneaaes  in  the  Implementation  of 
Impoiiailt  Administrative  (Controls 

The  Board  has  observed  that  the 
development  and  implementation  of 
important  administrative  controls  have  not 
always  conformed  to  the  expectations  and 
quality  standards  that  would  be  applied  to 
corresponding  safety-class  engineered 
features.  The  following  examples  illustrate 
this  point: 

1.  During  a  review  of  the  process  controls 
for  a  new  aqueous  re<:overy  line  for 
plutonium  238  (Pu-238)  at  Los  Alamos 
National  laboratory  (LANL).  the  Board  found 
that  the  facilitv  had  placed  heavy  reliance  on 
administrative  controls  in  lieu  of  engineered 
controls.  However.  LANL  had  not  planned  to 
incorporate  many  of  these  administrative 
controls,  some  of  which  were  safety-related, 
into  Technical  Safety  Requirements  (TSRs) 
prior  to  the  startup  of  the  Pu-238  recovery 
process.  Examples  include  procedural 
controls  on  the  makeup  of  strong  acids  used 
to  elute  ion  exchange  resin-and  procedural 
controls  designed  to  monitor  for  resin  dryout. 
Strong  acids  can  react  violently  with  the  ion 
exchange  resin,  and  resin  dryout  can  also 
lead  to  energetic  reactions.  These  concerns 
were  communicated  to  DOE  in  a  Board  letter 
dated  April  23.  2002. 

2.  During  a  review  at  the  Y-12  National 
Security  Complex,  the  Board  noted  that  the 
fire  protection  program  for  Building  9212  B- 
1  Wing  identified  21  administrative  controls 
needed-lo  protect  the  facility  during  testing 
and  process  restart.  These  administrative 
controls  include  operational  considerations 
in  the  use  of  organic  solvents,  a  transient 
combustible  control  program,  control  of 
ignition  sources,  and  designated  laydown 
areas  for  combustible  materials.  The  Board 
determined  that  the  various  administrative 
controls  were  not  always  updated  or 
modified  to  reflect  changes  in  plans  or 
equipment,  and  that  there  were  significant 
deficieni:ies  in  the  contractor's  compliance 
with  these  controls.  Most  important,  there 
was  no  program  providing  for  a  periodic 
review  to  verify  that  the  administrative 
controls  associated  with  B-1  Wing  remained 
fully  effective.  Significantly,  many  of  these 
administrative  controls  could  be  supplanted 
by  the  installation  of  an  engineered  control- 
a  fire  suppression  system.  These  issues  were 
communicated  to  DOE  in  a  letter  from  the 
Board  dated  May  13.  2002. 

3  At  the  Savannah  River  Site,  the  safety 
analysis  for  HB-Line  Phase  2  operations 
contains  requirements  for  strict  control  of 
combustibles  in  rooms  410N  and  410S  to 
protect  the  protress  tanks  in  the  area.  The 
controls  limit  the  total  quantity  of 
combustibles  to  400  pounds  wood  equivalent 
and  specify  separation  distances  between 
combustibles  and  tank  supports.  However, 
the  transient  combustible  control  procedure 
did  not  include  this  portion  of  HB-Line. 
indicating  that  this  administrative  control 
was  not  complete.  Further,  a  review  by 


Westinghouse  Savannah  River  Company 
(WSRC)  indicated  that  the  quantity  of 
combustibles  in  the  area  may  actually  be  as 
high  as  .5.670  pounds  wood  equivalent, 
providing  sufficient  fuel  to  produce  a  high- 
temperature  (1200^0  flashover  fire  in  the 
area  and  boil  off  the  tank  contents.  As  a 
result,  it  was  determined  that  combustible 
control  was  no  longer  a  viable  administrative 
control  for  this  area.  Instead.  WSRC  has 
implemented  an  additional  administrative 
control  to  limit  the  concentration  of 
plutonium  in  the  tanks  to  5.5  grams  per  liter 
to  prevent  unacceptable  consequences  of  a 
fire  in  this  area.  The  details  of  these  issues 
were  documented  in  a  letter  from  the  Board 
dated  lulv  20.2001. 

Recommendation 

The  development,  selection,  and 
implementation  of  an  effet;tive  set  of  hazard 
controls  are  among  the  most  imporiant 
elements  of  nuclear  safety.  At  defense 
nuclear  facilities,  DOE  has  established  a 
priority  system  that  favors  preventive  over 
mitigative  measures,  and  passive  design 
features  over  active  controls.  The  approved 
system  recognizes  that,  where  necessary  or 
practical,  administrative  controls  may  play 
an  important  role  in  hazard  prevention  and 
mitigation. 

In  the  Board's  view,  the  activities 
associated  with  the  development, 
implementation,  and  ongoing  verification 
and  validation  of  safety-class  and  safety- 
significant  administrative  controls  should  be 
conducted  with  the  same  degree  of  rigor  and 
qualilv  assurance  as  that  afforded  engineered 
controls  or  design  features  with  similar  safety 
importance.  Therefore,  the  Board 
ret;ommends  the  following: 

1.  DOE  should  promulgate  a  .set  of 
requirements  for  safety-class  and  safety- 
significant  administrative  controls  to 
establish  appropriate  expe<;talions  for  the 
design,  implementation,  and  maintenance  of 
these  important  safety  controls.  The 
requirements  should  address  the  following  at 
a  minimum: 

(a)  Specific  design  attributes  to  ensure 
effectiveness  and  reliability; 

(b)  Specific  TSRs  and  limiting  conditions 
of  operation; 

(c)  Specific  training  and  qualifications  to 
ensure  that  the  appropriate  facility  operators, 
maintenance  and  engineering  personnel, 
plant  management,  and  other  staff  properly 
implement  each  control; 

(d)  Periodic  reverification  that  each  control 
remains  effective:  and 

(e)  Root  cause  and  failure  analyses,  similar 
to  those  required  upton  failure  of  an 
engineered  system. 

2.  DOE  should  ensure  that  all  existing 
administrative  controls  that  serve  the 
function  of  a  safety-class  or  safety-significant 
control  are  evaluated  against  these  new 
requirements  and  upgraded  as  necessary  and 
appropriate  to  meet  DOE's  expectations. 

John  T.  Conway, 
Chairman. 
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\|))itri(ii\       1  I  ■nisniitlrfi  Ifttcr  In  the 
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i/ti[;i.><  \u,  itLii  lacilities  Safety  Board 
December  11.  2002. 
The  Honorable  Spencer  Abraham. 
Secretary  of  Energy.  WOO  Independence 
Avenue.  SW..  Washington.  DC  20585-1000. 

Dear  Secretary  Abraham:  The  prevention 
and  mitigation  of  potential  accidents 
inherent  in  the  mission  activities  at  defense 
nuclear  facilities  is  a  fundamental  objective 
of  both  the  Department  of  Energy  (DOE)  and 
the  Defense  Nuclear  Facilities  Safety  Board 
(Board).  This  objective  requires  DOE  and  its 
contractors  to  identify  accident  scenarios  and 
then  establish  effective  and  reliable  safety 
controls  to  address  them.  Engineered  controls 
are  preferred  over  administrative  controls 
because,  in  general,  engineered  controls  are 
considered  to  be  more  reliable  and  effective 
than  administrative  controls.  However,  in 
certain  applications.  DOE  and  its  contractors 
have  concluded  that  discrete  operator  actions 
or  administrative  controls  are  required  to 
address  consequences  of  accidents  that 
would  otherwise  be  unacceptable. 

The  Board  agrees  with  EKJE's  overall 
guidance  for  a  hierarchy  of  controls  and 
agrees  that  administrative  controls  are 
sometimes  appropriate  to  prevent  or  mitigate 
accident  consequences — even  those  that 
exceed  evaluation  guidelines  for  risk  to  the 
public.  However,  the  Board  has  identified  a 
number  of  administrative  safety  controls, 
proposed  or  in  use.  at  various  defense 
nuclear  facilities  that  are  technically 
inadequate.  In  many  cases,  DOE  and/or  its 
contractors  have  asserted  that  the  methods 
used  to  establish  these  administrative 
controls.comply  with  existing  DOE 
directives.  After  further  analysis,  the  Board 
has  concluded  that  the  DOE  directives 
system  does  not  contain  adequate 
requirements  for  the  design,  implementation, 
and  maintenance  of  important  safety-related 
administrative  controls  to  ensure  that  they 
will  be  effective  and  reliable. 

As  a  result,  the  Board  on  December  11, 
2002.  unanimously  approved 
Recommendation  2002-3.  Requirements  for 
the  Design.  Implementation,  and 
Maintenance  of  Administrative  Controls, 
which  is  enclosed  for  your  consideration. 
After  your  receipt  of  this  recommendation 
and  as  required  by  42  U.S.C.  2286d(a).  the 
Board  will  promptly  make  it  available  to  the 
public.  The  Board  believes  that  the 
recommendation  contains  no  information 
that  is  classified  or  otherwise  restricted.  To 
the  extent  this  recommendation  does  not 
include  information  restricted  by  DOE  under 
the  Atomic  Energy  Act  of  1954,  42  U.S.C. 
2161-68.  as  amended,  please  see  that  it  is 
promptly  placed  on  file  in  your  regional 
public  reading  rooms.  The  Board  will  also 
publish  this  recommendation  in  the  Federal 
Register.  The  Board  will  evaluate  the 
Department  of  Energy  response  to  this 
recommendation  in  accordance  with  Board 
Policy  Statement  1,  Criteria  for  judging  the 
Adequacy  of  DOE  Responses  and 
Implementation  Plans  for  Board 
Recommendations. 

Sincerely, 
John  T.  Conway. 


Chairman. 
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DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review, 
Comment  Request 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader.  Regulatory 
Mana^emnnt  Group,  Office  of  the  Chief 
Informdtiun  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 

21.2003 

ADDRESSES:  Written  comments  should 
be  dddrpssed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
.Attention.  Lauren  Wittenberg.  Desk 
Officer,  Department  I'l  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Lauren.Whittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
J 5 Ob  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary'  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 


Dated:  December  16.  2002. 
John  D.  Tressier. 

Leader.  Regulatory  Management  Group. 
Office  of  the  Chief  Information  Officer. 

\ ederal  Student   Aid 

Type  of  Review:  New. 

Title:  FSA  Students  Portal  Web  site. 

Frequency:  On  occasion,  monthly, 
annually. 

Affected  Public:  Individuals  or 
household;  Federal  Government;  State, 
Local,  or  Tribal  Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  5,000,000. 

Burden  Hours:  200,000. 

Abstract:  Federal  Student  Aid  (FSA) 
of  the  U.S.  Department  of  Education 
seeks  to  establish  a  registration  system 
within  the  "Students  Portal",  an 
Internet  Portal  Web  site  (hereafter  "the 
Web  site  ")  The  Web  site  will  make  the 
college  application  process  more 
efficient,  faster,  emd  accurate  by  making 
it  an  automated,  electronic  process  that 
targets  financial  aid  and  college 
applications.  The  Web  site  uses  some 
personal  contact  information  criteria  to 
automatically  fill  out  the  forms  and 
surveys  initiated  by  the  user.  The  Web 
site  will  also  provide  a  database  of 
demographic  information  that  will  help 
FSA  target  the  distribution  of  financial 
aid  materials  to  specific  groups  of 
students  and/or  parents.  For  example, 
studies  have  shown  that  providing 
student  financial  assistance  information 
to  middle  school  (or  elementan.'  school) 
students  and/ or  their  parents 
dramatically  increases  the  likelihood 
that  those  students  will  attend  college. 
The  demographic  information  from  the 
Web  site  will  help  us  to  identify' 
potential  customers  in  the  middle 
school  age  range  and  is  information  that 
was  previously  unavailable  to  us. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Mar\'land 
Avenue.  SW.,  Room  4050.  Regional 
Office  Building  3,  Washington,  DC 
20202-^651  or  directed  to  her  e-mail 
addrsBs  Vivian.Reese@ed.gov.  Requests 
may  also  be  faxed  to  202-708-9346. 
Please  specify'  the  complete  title  of  the 
information  collection  when  making 
your  request.  Comments  regarding 
burden  and/or  the  collection  activity 
requirements  should  be  directed  to 
Joseph  Schubart  at  his  e-mail  address 
Joe.Schubart@ed.gov.  Individuals  who 
use  a  telecommimications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at 
1-800-877-8339. 
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DEPARTMENT  Of   EDUCATION 

Submission  for  OMB  Review, 
Comment  Request 

agency:  Department  of  Education. 

SUMMARY:  The  Leader.  Regulatory 
MaiiaKement  Croup.  Office  of  the  Chief 
hjfornjation  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
21.  200:1 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention;  Lauren  Wittenberg.  Desk 
Officer.  Department  of  Education.  Office 
of  Management  and  Budget.  725  17th 
Street.  NW..  Room  10235.  New 
Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren  Wittenber^nmb  fop.gov. 

SUPPLEMENTARY  INFORMATIOfi:  Section 
3506  of  the  Paperwork  Reduction  Ac^  of 
1995  (44  use.  chapter  35)  retjuires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collet;tion  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participaticm  in  the  approval  pnx;ess 
would  defeat  the  purpose  of  the 
information  collec:tion.  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agencys  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB  Each  proposed 
information  coUmrtion.  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g  new.  revision, 
extension,  existing  or  reinstatement  (2) 
Title;  (3)  Summar\  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (b)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  Uwember  17.  2002. 
|ohn  D.  Tressler, 

Leader,  Regulatory  Management  Gmup. 

nffl,  rnnhfChirniifiinnntinn  Offi,  rr 
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Type  of  Review:  Reinstatement. 


Title:  Graduate  Assistance  in  Areas  of 
National  Need  (GAANN)  Performance 
Report. 

Frequency:  Annually 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  225. 

Burden  Hours:  2. 250 

Abstract  GAANN  grantees  must 
submit  a  performance  report  annually. 
The  reports  are  used  to  evaluate  grantee 
performance.  Further,  the  data  from  the 
reports  will  be  aggregated  to  evaluate 
the  accomplishments  and  impact  of  the 
GAANN  Program  as  a  whole.  Results 
will  be  reported  to  the  Secretary  in 
order  to  respond  to  Government 
Performance  and  Results  Act  (GPRA) 
requirements. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue.  vSW..  Room  4050.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651  or  directed  to  her  e-mail 
address  Vivian.Reese@ed.gov.  Requests 
may  also  be  faxed  to  202-708-9346. 
Please  specify  the  complete  title  of  the 
information  collection  when  making 
your  request.  Comments  regarding 
burden  and/or  the  collection  activity 
requirements  should  be  directed  to 
Joseph  Schubart  at  his  e-mail  address 
Joe.Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 
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DEPARTMENT  OF  EDUCATION 

Submission  tor  OMB  Review; 
■Comment  Request 

4  .ts   »      M'[),iriiiifiii  of  Education. 
tummaht.  The  Leader.  Regulatory 
Management  Group.  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Art  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 

)i      >0(»  J 

ADDRESSES    vVritten  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Karen  Lee.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street.  NW.,  Room  10235.  New 
Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electronical Iv 


mailed  to  the  internet  address 

Kan       '-    ■    •  ^    ■■  '      -    •   V 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden  OMB  invites 
public  comment. 

Dated   December  17.  2002. 
lohn  D.  Tressler. 

Leader.  Regulatory  Management  Group, 

(Vfirr  nfthr  Chirf  Infnrwntinn  Officer 

(  Itlii  I-  lit  \  lfmt'nl<ir\  and  S<'(  uiuidry 
I  dm  atiiMi 

Lvpe  a)  lieview:  Extension. 

Title:  State-Flex  Application. 

Frequency:  Semi-annually. 

Affected  Public:  State.  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  21. 

Burden  Hours:  13.440.  ''• 

Abstract:  Application  for  State- 
Flexibility  Authority  ("State-Flex").  By 
statute,  the  Department  can  grant  State- 
Flex  to  up  to  seven  state  educational 
agencies  (SEAs)  through  a  competitive 
process.  State-Flex  SEAs  receive  (1)  the 
flexibility  to  consolidate  certain  Federal 
formula  funds  reserved  for  State 
administration  and  State-level  activities 
for  any  educational  purpose  authorized 
under  the  Elementary  and  Secondary 
Education  Act  (ESEA)  to  assist  the 
SEAs.  and  the  local  educational 
agencies  (LEAs)  with  which  it  enters 
into  performance  agreements,  in  making 
adequate  yearly  progress  and  narrowing 
achievement  gaps;  (2)  the  authority  to 
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specify  how  LEAs  in  the  State  use 
Innovative  Program  funds  under  Part  A 
of  Title  V;  and  (3)  the  authority  to,  in 
turn,  enter  into  performance  agreements 
with  four  to  ten  LEAs  in  the  State  (half 
of  which  must  be  high  poverty  LEAs), 
permitting  those  LEAs  to  consolidate 
certain  Federal  funds  and  to  use  those 
funds  for  any  ESEA  purpose  consistent 
with  the  SEA's  State-Flex  plan.  The 
purpose  of  State-Flex  is  to  assist  SEAs 
and  LEAs  in  those  states  to  meet  the 
State's  definition  of  adequate  yearly 
progress  (AYP)  and  narrowing 
achievement  gaps. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202^651  or  directed  to  her  e-mail 
address  Vivian.Reese@ed.gov.  Requests 
may  also  be  faxed  to  202-708-9346. 
Please  specify  the  complete  title  of  the 
information  collection  when  making 
your  request.  Comments  regarding 
burden  and/or  the  collection  activity 
requirements  should  be  directed  to 
Kathy  Axt  at  her  e-mail  address 
Kathy.Axt@ed.gov.  Individuals  who  use 
a  teleconununications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 
IFR  Doc.  02-32095  Filed  12-19-02;  8:45  am] 


BILLING  CODE   4000  01-P 


DEPARTMENT  OF  EDUCATION 

Reauthorization  of  the  Higher 
Education  Act:  Notice  of  Request  to 
Obtain  Public  Comments  Related  to 
the  Reauthorization  of  the  Higher 
Education  Act 

SUMMARY:  The  Secretary  of  Education 
^  >  retary)  is  soliciting  comments  and 
III  ommendations  from  interested 
parties  on  proposals  for  amending  and 
extending  the  Higher  Education  Act 
(HEA).  To  facilitate  the  receipt  of  these 
comments,  the  Department  has 
established  a  web  site  from  which  users 
can  transmit  their  comments, 
suggestions  and  ideas  to  the 
Department. 

DATES:  We  request  your  comments  on  or 
before  February  28,  2003.  If  possible,  we 
will  consider  comments  received  after 
that  date. 

ADDRESSES:  Comments  concerning  the 
reauihurizdtion  of  the  HEA  should  be 
transmitted  via  the  Internet:  http:// 
ivwiv.  ed.gov/offices/OPE/ 
reauthorization.  The  Secretary 
encourages  interested  persons  to  take 
advantage  of  this  user-friendly  web 
interface.  Interested  persons  wishing  to 


submit  comments  by  mail  may  address 
them  to  Jeffrey  R.  Andrade,  Deputy 
Assistant  Secretary  for  Policy,  Planning 
and  Innovation,  Office  of  Postsecondar\' 
Education,  1990  K  Street,  NW.,  Room 
8046,  Washington,  DC  20006 
ATTENTION   HEA  Rpaufhnrization. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  additional  information  about  the 
Department's  reauthorization  web 
interface  please  call  Daniel  Pollard  or 
Jean-Didier  Gaina  at  (202)  502-7575. 

If  you  use  a  telecommunication 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  Disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  person  listed  under 
ADDRESSES. 

SUPPLEMENTARY  INFORMATION:  As  we 
begin  to  LonMiitT  proposals  to 
reauthorize  the  HEA,  we  look  to  ensure 
that  the  significant  amounts  of  funding 
for  the  programs  authorized  in  the  HEA 
are  wisely  spent.  We  also  look  to  build 
upon  successful  program  results  in 
providing  access  to  students  and 
improving  the  quality  of  postsecondary 
education 

Background 

Since  the  last  reauthorization  of  the 
HEA  in  1998,  funding  for  the  programs 
authorized  under  the  HEA  has  increased 
significantly.  .Notably,  the  amount  of 
Federal  student  aid  available  has  been 
increased  by  $23  billion  between  1998 
and  2002.  The  fiscal  year  2002 
appropriations  bill  signed  by  President 
Bush  on  January  10,  2002,  increased  the 
Federal  student  aid  available  to  students 
through  the  grant,  loan,  and  work-study 
programs  authorized  by  the  HEA  to  a 
record  $69  billion  for  an  estimated  8.1 
million  students.  The  President's  fiscal 
year  2003  budget  request  would  provide 
Federal  student  aid  to  an  additional 
340,000  students. 

Many  of  these  increases  have  been 
directed  to  those  HEA  programs  that 
serve  the  neediest  students.  For 
example,  the  Pell  Grant  maximum  was 
increased  from  $3,000  in  1998  to  $4,000 
in  2002.  and  funding  for  the  Pell  Grant 
program  has  increased  from  $7.3  billion 
in  1998  to  SlO.3  billion  in  2002.  The 
amount  appropriated  for  the  Work- 
Study  program  increased  22  percent 
from  1998  to  2002  to  more  than  $1 
billion. 

The  period  since  the  last 
reauthorization  of  the  HEA  has  been  a 
period  of  constant  change  and  rapid 
growth  for  the  Federal  student  loan 
programs.  Education  loans  have  become 


a  valuable  source  of  postsecondary 
student  aid  for  many  students  and 
parents.  The  total  amount  borrowed 
annually,  including  consolidation  loans, 
under  the  two  major  Federal  loan 
programs,  the  Federal  Family  Education 
Loan  (FFEL)  Program-formerly  the 
Guaranteed  Student  Loan  (GSL) 
Program — and  the  William  D.  Ford 
Federal  Direct  Loan  (Direct  Loan) 
Program,  has  increased  more  than  50 
percent,  from  $36  billion  in  fiscal  year 
1998  to  an  estimated  $55  billion  in 
fiscal  year  2002.      ' 

Funding  has  also  increased 
significantly  for  programs  that  aim  to 
expand  access  and  encourage  first- 
generation,  low-income,  college 
students  to  attend  and  complete  college. 
In  fiscal  year  2002,  the  Federal  TRIO 
programs  were  funded  at  $803  million, 
an  increase  of  52  percent  from  1998. 
These  programs  serve  more  than 
850,000  at-risk  students  by  providing 
outreach  and  support  services,  as  well 
as  information  about  postsecondary 
opportunities.  Gaining  Early  Awareness 
and  Readiness  for  Undergraduate 
Programs  (GEAR  UP)  has  grown 
significantly  since  its  inception  in  1998 
and  in  fiscal  year  2002  was  funded  at 
$285  million  and  ser\'es  1.2  million 
students.  Taken  together,  these 
programs  represent  more  than  $1  billion 
each  year  in  annual  funding  and 
provide  services  to  2.1  million  students 
from  low-income  families  to  help  them 
enter  and  complete  postsecondary 
education. 

Funding  for  programs  authorized  by 
Title  III  of  the  HEA  that  strengthen  the 
quality  of  institutions  that  ser\'e  large 
numbers  of  disadvantaged  and  minority 
students  has  also  been  increased  since 
1998.  Specifically,  funding  for 
Historically  Black  Colleges  and 
Universities  (HBCUs)  and  Historically 
Black  Graduate  Institutions  (HBGIs)  has 
increased  by  74  percent  and  96  percent, 
respectively.  Funding  has  also  been 
increased  for  the  Strengthening 
Institutions  program  to  improve  the 
academic  quality,  institutional 
management,  and  fiscal  stability  of  a 
wide  range  of  postsecondary  institutions 
that  serve  large  numbers  of  financially 
needy  students  by  33  percent. 

Funding  for  the  Hispanic-serving 
Institutions  (HSIs)  program  authorized 
by  Title  V  of  the  HEA  has  increased  by 
$75  million — a  six-fold  increase.  This 
program  provides  significant  support  to 
expand  and  enhance  the  academic 
quality,  institutional  management,  fiscal 
stability,  and  self-sufficiency  of  the 
colleges  and  universities  that  enroll 
large  percentages  of  Hispanic  students. 

"The  emerging  importance  of 
American  higher  education  in  the 
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inturnational  arena  has  also  been 
reflectc'd  in  the  amount  of  funding  for 
programs  in  this  area.  Appropriations 
for  international  education  and  foreign 
language  studies  have  increased  63 
percent  from  1998  to  2002. 

Many  of  the  programs  authorized 
under  the  HEA  work,  well  and  provide 
a  strong  foundation  of  support  for 
higher  education.  Some  need  to  be  made 
more  effective  in  achieving  better 
results.  As  part  of  reauthorization,  we 
will  consider  how  to  make  the  HEA 
programs  work  better  and  complement 
the  President's  efforts  to  ensure  that  all 
Federal  programs  focus  on  stronger 
accountabilitv  for  results. 

Goals  .ii:  !  i 'i.tfctives  tdf  Hi   \ 
R'  iiithorualion 

I  M.  Dopartmonl's  goal  is  to  develop 
proposals  that  will  best  use  the 
significant  levels  of  funding  for  the  HEA 
programs,  build  upon  the  successful 
results  in  those  programs,  improve  the 
quality  of  and  access  to  postsecondary 
(jducation,  promote  greater  emphasis  on 
achieving  results,  improve  student 
achievement,  and  ensure  accountability 
for  taxpayer  funds. 

The  Sc«cretarv  has  already  established 
several  goals  and  objectives  in  the 
Departments  strategic  plan  that  relate 
directly  to  the  programs  authorized 
under  the  HEA: 

Enhance  the  QuaUty  of  and  Access  to 
Postsecondary  and  Adult  Education 

•  Reduce  the  gaps  in  college  access 
and  completion  among  student 
populations  differing  by  race/ethnicity, 
socioeconomic  status,  and  disability 
while  increasing  the  t>ducational 
attainment  of  all. 

•  Enhance  efforts  to  prepare  low- 
income  and  minority  youth  for  c(jllege. 

•  Increase  public  communication 
about  postsecondary  options. 

•  Improve  student  support  services. 

•  Highlight  effective  strategies  for 
nontraditional  students. 

•  Provide  support  to  students  with 
disabilities. 

Strengthen  Accountability  of 
Postsecondary  Institutions 

•  Refine  the  teacher  quality 
accountabilitv  svstem  mandated  bv  Title 
IloftheHEA^ 

•  Create  a  reporting  system  on 
retention  and  completion  that  is  useful 
for  State  accountability  systems. 

Establish  Effective  Funding  Mechanisms 
for  Postsecondary  Education 

•  Investigate  postsecondary  funding 
strategies. 

•  Improve  the  efficiency  of  the 
Federal  student  aid  process. 


Strengthen  HBCUs.  HSIs.  and  Tribal 
Colleges  and  Universities  ITCUsI 

•  Offer  technical  assistance  for 
planning,  implementation,  and 
evaluation. 

•  Assist  in  promoting  the  technology 
infrastructure  of  institutions  serving 
low-income  and  minority  students. 

•  Collaborate  with  HBCUs.  HSIs.  and 
TCUs  on  K-12  improvement  efforts. 

Develop  and  Maintain  Financial 
Integrity  and  Management  and  Internal 
Controls 

•  Increase  the  use  of  performance- 
based  contracting. 

Manage  Information  Technology 
Resources  Using  Electronic 
Communication  and  Record  Storage,  to 
Improve  Services  for  our  Customers  and 
Partners 

•  Encourage  customers  to  conduct 
business  with  the  Department  on-line. 

Modernize  the  Federal  Student  Aid 
Programs  and  Reduce  Their  High-Risk 
Status 

•  Create  a  more  efficient  Federal 
student  aid  delivery  system. 

•  Improve  program  monitoring. 

Achieve  Budget  and  Performance 
Integration  to  Link  Funding  Decisions  to 
Results 

•  Document  program  effectiveness. 

In  addition,  the  Department  also  plans 
to  applv  its  Department-wide  objectives 
to  programs  authorized  under  the  HEA: 

Link  Federal  Education  Funding  to 
Accountability  for  Results 

•  Create  performance-based  grants. 

Increase  Flexibility  and  Local  Control 

•  Increase  flexibility  for  grantees  and 
recipients  within  Federal  Programs 

Increase  Information  and  Options  for 
Parents 

•  Expand  choice  in  Federal  programs. 

Encourage  the  Use  of  Scientifically 
Based  Methods  Within  Federal 
Education  Programs 

•  Revise  grant  applications  to  reflect 
scientifically  based  research. 

•  Work  with  the  Congress  to  embed 
scientifically  based  research  in  all 
Federal  programs. 

Improve  the  Performance  of  All  High 
School  Students 

•  Increase  learning  options  for 
students. 

Improve  Teacher  and  Principal  Quality 

•  Reduce  barriers  to  teaching  for 
highly  qualified  individuals. 


•  Improve  the  quality  of  teacher 
preparation  programs. 

Leverage  the  Contributions  of 
Community-  and  Faith-Based 
Organizations  To  Increase  the 
Effectiveness  of  Department  Programs 

•  Provide  technical  assistance  and 
outreach. 

•  Remove  regulatory  barriers  to  the 
full  participation  of  faith-based 
organizations. 

•  Implement  novice  applicant 
procedures. 

•  Eliminate  statutory  barriers  to  full 
participation  of  faith-based 
organizations. 

QufstKiiis  for  Puhlii  rdmnicti! 

\\  r  tile  ""ffMiig  1  i)ilUliiMii>  (liiu 

recommendations  on  the  issues  and 
ideas  presented  here,  as  well  as  the 
following  questions,  as  we  begin  to 
consider  proposals  for  the 
reauthorization  of  the  HEA. 

a.  How  can  we  improve  access  and 
promote  additional  educational 
opportunity  for  all  students,  especially 
students  with  disabilities,  within  the 
framework  of  the  HEA?  How  can  the 
Federal  Government  encourage  greater 
persistence  and  completion  of  students 
enrolled  in  postsecondary  education? 

b.  How  can  existing  HEA  programs  be 
changed  and  made  to  work  more 
efficiently  and  effectively?  In  what  ways 
do  thev  need  to  be  adapted  or  modified 
to  respond  to  changes  in  postsecondary 
education  that  have  occurred  since 
1998? 

c.  How  can  the  HEA  programs  be 
changed  to  eliminate  any  unnecessary 
■burdens  on  students,  institutions,  or  the 
Federal  Government,  yet  maintain 
accountability  of  Federal  funds?  How 
can  program  requirements  be  simplified, 
particularly  for  students? 

d.  How  can  we  best  prioritize  the  use 
of  funds  provided  for  postsecondary 
education  and  the  benefits  provided 
under  the  HEA  programs?  How  can  the 
significant  levels  of  Federal  funding 
already  provided  for  the  HEA  programs 
best  help  to  further  the  goals  of 
improving  educational  quality, 
expanding  access,  and  ensuring 
affordability? 

e.  Are  there  innovative  and  creative 
ways  the  Federal  Government  can 
integrate  tax  credits,  deductions,  and 
tax-free  savings  incentives  with  the 
Federal  student  aid  programs  in  the 
HEA  to  improve  access  to  and  choice  in 
postsecondary  education? 

f  What  results  should  be  measured  in 
each  HEA  program  to  determine  the 
effectiveness  of  that  program? 

g.  Are  there  other  ideas  or  initiatives 
that  should  be  considered  during 
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reauthorization  that  would  improve  the 
framework  in  which  the  Federal 
Government  promotes  access  to 
postsecondary  education  and  ensures 
accountabilitv  of  taxpayer  funds? 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  reauthorization  of  the 
Higher  Education  Act.  All  comments 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection, 
during  and  after  the  comment  period  at 
1990  K  Street.  NW.,  8th  floor. 
Washington,  DC,  between  the  hours  of 
9  a.m.  and  4  p.m..  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legist  a  tion  /FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  ft^e,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC  area  at  (202)  512-1530. 

Note:  The  officiai  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://ww\s'.access.gpo.gov/nara/ 
index.html. 

Dated:  December  16.  2002. 

Sally  L.  SiMiii|i 

Assistant  St:crt'tary.  Office  of  Postsecondary 
Education. 
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DEPARTMENT  OF  ENERGY 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
To  Conduct  Public  Scoping  Meetings, 
and  Notice  of  Floodplain  and  Wetlands 
Involvement  tor  Remediation  of  the 
Moab  Uranium  Mill  Tailings  Site  in 
Grand  County,  UT 

AGENCY:  Ut'pdrtment  of  Energy. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  and  to 
conduct  public  scoping  meetings. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  £uid  the  Department  of  Energy 
(DOE)  NEPA  Implementing  Procedures 


(10  CFR  part  1021),  DOE  announces  its 
intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  assess  the 
potential  environmental  impacts  of 
actions  that  would  remediate 
contaminated  soils,  tailings,  and  ground 
water  at  the  Moab  Uranium  Mill 
Tailings  Site  (Moab  Project  Site),  Grand 
County.  Utah,  and  contaminated  soils  in 
adjacent  public  and  private  properties 
(vicinity  properties)  near  the  Moab 
Project  Site.  The  Moab  Project  Site  is  a 
former  uranium-ore  processing  facility. 
In  October  2000,  the  Floyd  D,  Spence 
National  Defense  Authorization  Act  for 
Fiscal  Year  (FY)  2001  gave  DOE 
responsibility  for  remediation  of  the 
Moab  Project  Site.  The  Act  also 
mandated  that  the  Moab  Project  Site  be 
remediated  in  accordance  with  Title  1  of 
the  Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978,  as  amended 
(UMTRCA)  (42  U.S.C.  7901  et  seq.). 
UMTRCA  includes  vicinity  properties 
as  part  of  the  project  site.  As  part  of  the 
evaluation  of  reasonable  alternatives, 
DOE  will  consider  both  on-site  and  off- 
site  remediation  and  disposal  of  tailings 
and  contaminated  soils.  Off-site 
disposal  alternatives  curreijtly  include 
four  sites  in  Utah:  Klondike' Flats,  near 
Moab;  Crescent  Junction,  near  the  town 
of  Crescent  Junction  and  about  20  miles 
east  of  the  town  of  Green  River;  the 
White  Mesa  Mill  near  the  town  of 
Blanding;  and  the  East  Carbon 
Development  Corporation  (ECDC)  site, 
near  East  Carbon. 

Because  some  actions  that  DOE  could 
select  would  take  place  in  or  near 
wetlands  or  floodplains  located  on  the 
Moab  Project  Site,  the  EIS  will  include 
a  floodplain  and  wetlands  assessment 
and  a  floodplain  statement  of  findings 
in  accordance  with  DOE  regulations  for 
compliance  with  fioodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022). 
Additionally,  because  of  a  potential  that 
current  contamination  could  be 
impacting  critical  habitat  for  threatened 
and  endangered  fish,  or  that 
remediation  measures  could  result  in 
such  impact^,  a  biological  assessment 
under  the  U.S.  Fish  and  Wildlife's 
imp!<'menting  procedures  for  the 
!  nii.iiigered  Species  Act  (50  CFR  part 
4(J2)  will  be  prepared. 

DOE  invites  Indian  Tribes. 
individuals,  organizations,  and  agencies 
to  present  oral  or  written  comments 
concerning  the  scope  of  the  EIS,  and  the 
floodplain,  wetlands,  and  biological 
assessment(s).  DOE  also  invites  Indian 
Tribes  and  federal,  state,  and  local 
governmental  agencies  and 
organizations  with  jurisdiction  by  law 
or  special  expertise  to  participate  as 


cooperating  agencies  in  preparing  this 

DATES:  The  public  scoping  period  starts 
with  the  publication  of  this  Notice  in 
the  Federal  Register  and  will  continue 
until  February  14,  2003.  DOE  will 
consider  all  comments  received  or 
postmarked  by  that  date  in  defining  the 
scope  of  this  EIS.  Comments  received  or 
postmarked  after  that  date  will  be 
considered  to  the  extent  practicable. 
Public  scoping  meetings  will  provide 
the  public  with  an  opportunity  to 
present  comments,  ask  questions,  and 
discuss  concerns  regarding  the  EIS  with 
DOE  officials.  The  locations,  dates,  and 
times  for  the  public  scoping  meetings 
are  as  follows: 

1.  January  21,  2003,  Green  River, 
Utah— City' Hall.  240  East  Main  Street. 
6  p.m.  to  10  p.m. 

2.  January  22,  2003,  Moab,  Utah— 
Moab  Valley  Irm,  711  South  Main 
Street,  6  p.m.  to  10  p.m. 

3.  Januarv  23.  2003  Meetings 

a.  White  Mesa,  Utah— White  Mesa  Ute 
Tribal  Meeting,  White  Mesa  Ute 
Recreation  Center,  9  a.m.  to  11  a.m. 

b.  Blanding,  Utah — Navajo  Nation 
Meeting,  College  of  Eastern  Utah  Arts 
and  Events  Center,  639  W  100  South,  2 
p.m.  to  4  p.m. 

c.  Blanding  Utah — Public  Meeting — 
College  of  Eastern  Utah  Arts  and  Events 
Center,  639  W  100  South,  6  p.m.  to  10 
p.m. 

4.  Januarv  28.  2003,  East  Carbon — Old 
City  Hall,  200  Park  Place,  6  p.m.  to  10 
p.m. 

DOE  will  publish  additional  notices 
of  the  dates,  times,  and  locations  of  the 
scoping  meetings  in  local  newspapers 
and  other  media  in  advance  of  the 
scheduled  meetings.  Any  necessary 
changes  will  be  announced  in  the  local 
media. 

ADDRESSES   Written  comments  Of 
suggestions  concerning  the  scope  of  the 
EIS.  requests  for  more  information  on 
the  EIS  and  the  public  scoping  process, 
and  requests  to  participate  as  a 
cooperating  agency  should  be  directed 
to  Mr.  Joel  Berwick,  Moab  Project 
Manager,  U.S.  Department  of  Energy 
Grand  Junction  Office,  2597  B  '  „  Road. 
Grand  Junction,  Colorado  81503; 
facsimile:  (970)  248-6023. 

In  addition  to  providing  comments  at 
the  public  scoping  meetings,  interested 
parties  are  invited  to  record  their 
comments,  ask  questions  concerning  the 
EIS,  or  request  to  be  placed  on  the  EIS 
mailing  list  or  document  distribution 
list  by  leaving  a  message  on  the  toll-free 
EIS  Hotline  1-800-637-4575,  or  e-mail 
at  moabcomments@gjo.doe.com.  The 
hotline  will  have  instructions  on  how  to 
record  comments  and  requests. 
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FOR  FURTHER  INFORMAIiwN  v-ONTACT:  For 
iiilorin.ilioii  DM  thf  Md.ib  KIS.  please 
cmitaci:  Mr.  loel  HtTwii  k,  Modb  Project 
Manager.  U.S.  Department  uf  Energy. 
Grand  lunction  Office.  2597  B  '■*  Rnad. 
(irand  junction,  C:olorado  81.503;  Phone: 
(970)  24H-<i020.  For  general  information 
regarding  the  DOE  NEPA  process  please 
contact:  Ms.  Carol  Borgstrom.  Director. 
Oflii:i!  of  NEPA  Policy  and  Compliance 
(EH-42).  lis.  Department  of  Energy. 
1000  Independence  Avenue.  SVV., 
Washington.  DC  2058.S:  Phcme:  (202) 
586-4h00.  or  leave  a  message  at  1-800- 
472-275t>:  NEPA  Web  site:  http// 
tis.eh . dot'.gov/nepa/.  Add i t icma  1 
information  about  the  Moab  Prrjject  can 
be  found  at  hHp//ww\yfi.lod<>e)io\/ 
modh/niiHih  html 
SUPPLEMENTARY  INFORMATION: 

Background  and  Need  for  Agency 
Action 

The  Moab  Project  Site  is  Iu<'ated  about 
3  miles  northwest  of  the  City  of  Moab 
in  Grand  County.  Utah,  and  lies  im  the 
west  bank  of  the  Colorado  River  at  the 
conflutmce  with  Moab  Wash.  The  site 
encompasses  appro.ximately  400  acres,  a 
130-acre  uranium  mill  tailings  pile 
occupies  much  of  the  western  portion  of 
the  site.  The  Moab  Project  Site  is 
bordered  on  the  north  and  southwest  by 
steep  sandstone  cliffs.  The  Colorado 
River  forms  the  southeastern  bounilary 
of  the  site.  US  Highway  191  parallels 
the  north»!rn  site  boundary,  and  State 
Highway  279  transects  the  southwestern 
perimeter  of  the  property.  Arches 
National  Park  has  a  common  property 
boundary  vvith  the  Moab  Project  Site  on 
the  north  side  of  U.S.  Highway  191.  and 
the  park  entrance  is  located  less  than  1 
mile  northwest  of  the  site.  Canyonlands 
National  Park  is  located  about  12  miles 
to  the  southwest. 

Originally,  the  prr)pertv  and  facilities 
were  owned  by  the  Uranium  Reduction 
Company  (URC)  and  were  regulated  by 
the  U.S.  Atomic  Energy  Commission,  a 
statutory  predecessor  agency  of  DOE.  In 
19.S(i.  URC  began  operation  of  the  mill. 
In  19<i2.  the  Atlas  Minerals  Corporati(tn 
acquired  URC  and  operated  the  Site  as 
the  Atlas  Mill  Site  until  operations 
ceased  in  1984.  Bt;tween  1956  and  1984. 
uranium  mill  tailings  were  dispj)sed  of 
on-site  in  an  unlined  impoundment. 
Decommissioning  of  the  mill  began  in 
1988.  and  an  interim  cover  was  placed 
on  the  tailings  impoundment  between 
1989  and  1995.  In  1996.  Atlas  proposed 
to  reclaim  the  tailings  pile  for 
permanent  disposal  in  its  current 
location.  Atlas  declared  bankruptcy  in 
1998.  and  subsequently  the  U.S.  Nuclear 
Regulatory  Commission  (NRC) 
appointed  PricewaterhousoCoopers  as 


Trustee  of  the  Moab  Mill  Reclamation 
Trust  and  licensee  for  the  Site.  In  1999. 
prior  to  the  transfer  of  the  Site  to  DOE. 
NRC  completed  the  Final 
Environmental  Impact  Statement  (FEIS) 
Related  to  Reclamation  of  the  Uranium 
Mill  Tailings  at  the  Atlas  Site.  Moab. 
Utah  (NUREG-1531).  which  focused  on 
surface  remediation  and  cap-in-place 
DOE  will  use  information  from  the  NRC 
EIS  as  appropriate  in  preparing  this  EIS. 
In  Octoner  2000.  Congress  pa.ssed  the 
Flovd  D.  Spence  National  Defense 
Authorization  Act  for  FY  2001  that 
authorized  transfer  of  the  title  and 
responsibility  for  cleanup  of  the  site  to 
DOE  and  required  that  the  Moab  Project 
Site  undergo  remediation  in  accordance 
with  Title  1  <if  UMTRCA.  The  Act 
dire<:ted  that  the  National  Academy  of 
Sciences  (NAS)  provide  assistance  to 
IXIE  in  evaluating  costs,  benefits,  and 
risks  associated  with  remediation 
alternatives  DOE  completed  a 
preliminary  draft  Plan  for  Remediation 
that  evaluated  cap-in  place  and  a 
generic  off-site  relocation  alternative. 
The  preliminary  draft  Plan  identified 
several  areas  where  the  existing 
technical  data  were  not  conclusive, 
summarized  existing  information  about 
the  two  alternatives,  and  was  submitted 
to  the  NAS  on  October  30.  2001    After 
reviewing  the  preliminary'  draft  Plan, 
the  NAS  provided  a  list  of 
recommendations  on  lune  11.  2002.  for 
DOE  to  consider  during  its  assessment 
of  remediation  alternatives  for  the  Moab 
Projet;t  Site.  DOE  does  not  intend  to 
finalize  a  separate  Plan  for  Remediation, 
but  instead  will  incorporate  information 
from  the  Plan  with  the  EIS.  and  will  use 
the  EIS  process  to  support  its 
decisionmaking  for  the  remediation  of 
the  Moab  Site.  DOE  has  incorporated 
the  NAS  recommendations  into  its 
internal  scoping  of  this  EIS  and  is 
committed  to  addressing  the  NAS 
recommendations,  in  either  the  EIS  or 
supporting  documents. 

During  its  years  of  operation,  the  mill 
accumulated  approximately  11.9 
million  tons  of  uranium  mill  tailings 
that  contain  contaminants  at  levels 
above  the  Environmental  Protection 
Agency  (EPA)  standards  in  40  CFR  part 
192.  "Health  and  Environmental 
Protection  Standards  for  Uranium  and 
Thorium  Mill  Tailings.  "  The  tailings  are 
located  in  a  130-acre  tailings  pile,  which 
averages  94  feet  above  the  Colorado 
River  terrace  and  is  located  about  750 
feet  from  the  Colorado  River.  Surveys 
indicate  that  soils  outside  the  pile  also 
contain  radiological  contaminants  at 
concentrations  above  the  EPA 
standards. 

Ground  water  in  the  shallow  alluvium 
at  the  site  has  also  been  contaminated 


by  uranium  milling  operations.  Ground 
water  in  the  alluvium  consists  of  a 
relatively  thin  zone  of  fresh  water 
overlying  a  thicker  brine  zone. 
Preliminary  investigations  indicate  that 
the  major  constituents  of  potential 
concern  may  be  ammonia,  arsenic, 
manganese,  molybdenum,  nitrate, 
selenium,  sulfate,  and  uranium. 
Although  final  decisions  for  site  and 
ground  water  remediation  will  not  be 
made  before  the  record  of  decision 
(ROD)  that  will  consider  the  analyses 
provided  in  this  EIS  and  other  factors, 
and  our  subsequent  proposals  to 
Congress  for  implementing  funding. 
DOE  will  be  implementing  actions  such 
as  ground  water  restoration  in  the 
interim  to  mitigate  the  impacts  of 
ground  water  contamination. 

The  Colorado  River  adjacent  to  the 
site  has  also  Ix^tm  negatively  affected 
from  site-related  contamination,  mostly 
due  to  ground  water  discharge.  The 
primary  site-related  contaminant  in 
surface  water  is  ammonia,  which 
potentially  affects  endangered  fish 
species  in  the  river.  Concentrations  of 
other  constituents,  particularly  uranium 
and  manganese,  are  also  elevated  in 
surface  water  samples. 

Based  on  experience  at  other  uranium 
milling  sites.  DOE  anticipates  that  there 
may  be  contamination  in  areas  adjacent 
to  the  milling  site  resulting  from  either 
historic  off-site  usage  of  the  mill  tailings 
for  fill  or.  construction  material,  wind 
blown  transport  of  tailings  from  the 
milling  site,  or  from  the  accumulation  of 
residual  stock  of  unprocessed  ores  or 
low-grade  materials  at  off-site  locations 
prior  to  processing  at  the  mill.  Under 
UMTRCA.  these  off-site  properties  are 
referred  to  as  "vicinity  properties." 
defined  to  include  any  properties  in  the 
vicinity  of  the  milling  site  contaminated 
with  residual  radioactive  materials 
derived  from  the  milling  site.  UMTRCA 
considers  vicinity  properties  part  of  the 
milling  site  for  purposes  of  cleanup.  The 
EIS  will  address  the  impacts  that  would 
result  from  the  remediation  of  any 
vicinity  properties  and  include 
contaminated  materials  from  vicinity 
properties  in  the  assessment  of  both  on- 
site  and  nff-site  disp"^ ''  '''"rn.,tives. 

Proposed  Action  ami  Aiiei  natives 

DOE  proposes  to  select  remediation 
alternatives  for  contaminated  surface 
materials  (tailings  pile,  surrounding 
soils,  and  vicinity  properties)  and 
ground  water.  The  range  of  reasonable 
surface  remediation  alternatives 
includes  both  on-site  and  off-site 
disposal  of  the  tailings  and  impacted 
soils.  As  a  result,  the  analyses  of  ground 
water  remediation  alternatives  in  this 
EIS  will  include  site  conditions  under 
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both  on-site  and  off-site  surface 
remediation  alternatives.  The 
remediation  alternatives  being  evaluated 
are  described  below  under  the  No 
Action  Alternative.  Surface  Actions,  and 
Ground  Water  Actions. 

No  Action  .Mternative 

Under  the  No  Action  Alternative. 
DOE  would  not  remediate  the  uranium 
mill  tailings,  surface  soil  contamination, 
vicinity  properties,  or  the  contaminated 
ground  water.  This  alternative  is 
included  to  provide  a  basis  for 
comparison  to  the  action  alternatives 
described  above  as  required  by  NEPA 
regulations  (40  CFR  1502.14(d)). 

Surfac  e  .\(  lions 

Both  on-site  disposal  and  off-site 
disposal  alternatives  will  be  considered 
for  the  tailings  pile,  sun'ounding  soils, 
and  vicinity  properties.  On-site  disposal 
would  involve  depositing  contaminated 
soils  on  the  tailings  pile  and  cappmi:  tin 
tailings  pile  in  place.  The  off-site 
disposal  alternatives  would  remove  the 
tailings  and  contaminated  soils  and 
dispose  of  these  materials  at  one  of 
several  locations  within  the  region.  The 
following  off-site  disposal  locations, 
described  below,  will  be  assessed  under 
the  off-site  disposal  alternatives: 
Klondike  Flats,  Crescent  Junction, 
White  Mesa  Mill,  and  the  East  Carbon 
Development  Corporation  (ECDC)  site. 
Under  the  off-site  disposal  alternatives, 
three  transportation  modes  will  be 
evaluated:  truck,  rail,  and  slurry 
pipeline  for  some  or  all  of  the  off-site 
disposal  locations. 

For  all  on-site  disposal  and  off-site 
disposal  alternatives.  DOE  must 
demonstrate  that  the  combination  of 
engineered  controls  (e.g.,  cover  and 
liner  systems),  institutional  controls, 
and  custodial  care  performed  as  part  of 
the  Long-Term  Surveillance  and 
Maintenance  Program  under  UMTRCA, 
would  ensure  long-term  protection  of 
public  health  and  safety  and  the 
environment. 

On-Site  Disposal  Alternative 

The  on-site  disposal  alternative  would 
consolidate  all  contaminated  soils  and 
stabilize  the  130-acre  tailings  pile  in 
place  in  an  above-grade  disposal  cell  at 
its  current  location  on  the  Moab  Project 
Site.  A  final  cover  would  be  designed  to 
meet  the  requirements  of  EPA's 
standards  (40  CFR  part  192).  utilizing 
DOE's  experience  with  other  uranium 
mill  tailings  disposal  cell  covers.  Flood 
protection  would  be  constructed  along 
the  base  of  the  pile  and  cover  materials 
for  radon  attenuation  and  erosion 
protection  would  be  brought  to  the  site 
from  suitable  borrow  areas.  The  final 


design  would  meet  the  requirements  of 
disposal  cells  under  EPA  (40  CFR  part 
92)  and  NRC  (10  CFR  part  40.  Appendix 
A)  standards. 

Off-Site  Disposal  Alternatives 

DOE  is  considering  several  off-site 
disposal  alternatives.  For  these 
alternatives.  DOE  would  remove  the 
tailings  pile  and  contaminated  soils 
from  the  Moab  Project  Site  and  transport 
these  materials  to  another  location  for 
disposal.  To  date.  DOE  has  considered 
numerous  off-site  disposal  locations  and 
has  determined  that  the  range  of 
reasonable  sites  within  the  region 
around  Moab  can  be  represented  by  four 
sites.  The  Klondike  Flats  and  Crescent 
Junction  sites  represent  locations  where 
new  disposal  cells  could  be  constructed; 
the  White  Mesa  Mill  and  the  ECDC  sites 
represent  existing  facilities  that  could 
receive  these  materials. 

Klondike  Flats.  Klondike  Flats  is  a 
low-lying  plateau  about  17  miles  north 
of  Moab  in  Grand  County,  Utah.  The 
Klondike  site  consists  of  undeveloped 
land  administered  by  the  Bureau  of 
Lcmd  Management  (BLMJ  interspersed 
with  Utah  State  Lands.  The  eastern 
Klondike  site  boundary  is  adjacent  to 
U.S.  Highway  191  and  is  north  of  the 
privately-owned  Canyonlands  Field 
Airport  property. 

Crescent  function.  The  Crescent 
Junction  site  is  approximately  28  miles 
northwest  of  Moab  and  30  miles  east  of 
Green  River,  just  northeast  of  Crescent 
function  in  Grand  County.  Utah,  on  the 
north  side  of  Interstate  70.  The  site  also 
consists  of  undeveloped  land 
administered  by  the  BLM  interspersed 
with  Utah  State  Lands. 

White  Mesa  Mill.  The  White  Mesa 
Mill  is  located  approximately  85  miles 
south  of  the  Moab  Project  Site  and  6 
miles  from  Blanding  in  San  Juan 
County.  Utah.  The  mill,  which  is  owned 
by  the  International  Uranium 
Corporation,  processes  uranium-bearing 
materials  and  disposes  of  them  on-site 
in  lined  ponds.  It  has  been  in  operation 
since  1980.  Although  the  facility  has  an 
NRC  license  to  receive,  process,  and 
permanently  dispose  of  uranium- 
bearing  material,  it  would  need  a  license 
amendment  before  it  could  accept 
material  from  the  Moab  Project  Site.  The 
mill  has  the  potential  to  process 
materials  from  the  Moab  Project  Site  to 
extract  valuable  constituents  and  then 
dispose  of  the  residues  on-site  or 
dispose  of  the  materials  without 
processing. 

ECDC  Site.  The  ECDC  facility  is 
located  in  East  Carbon,  Carbon  County. 
Utah,  and  is  approximately  100  miles 
northwest  of  the  Moab  Project  Site.  The 
site  is  leased  by  ECDC  from  the  City  of 


East  Carbon.  The  estimated  total  lifetime 
disposal  capacity  of  the  facility  is  300 
million  cubic  yards.  The  facility  is 
operating  under  a  May  1990  Solid  Waste 
Plan  (permit)  issued  by  the  Utah  Bureau 
of  Solid  and  Hazardous  Waste,  which 
subsequently  became  the  Utah 
Department  of  Environmental  Quality. 
Wastes  accepted  under  the  permit 
include  household  waste,  ash  from 
Resource  Conservation  and  Recovery 
Act  facilities,  mining  wastes,  and 
petroleum-contaminated  media.  As  with 
the  White  Mesa  site,  permitting  and/or 
licensing  issues  would  have  to  be 
resolved  before  the  material  from  the 
Moab  Project  Site  could  be  disposed  of 
at  ECDC.  . 

Off-Site  Transportation  Modes 

Under  the  off-site  disposal 
alternatives,  three  transportation  modes 
will  be  evaluated:  truck,  rail,  and  slurry 
pipeline  for  some  or  all  of  the  off-site 
disposal  locations. 

Truck  Transport.  Truck  tractors 
hauling  two  bottom-dump  trailers 
would  likely  be  used.  The  trucks  would 
use  U.S.  Highway  191  as  the  main  route 
to  the  disposal  site  alternatives,  with 
some  usage  of  Interstate  70  to  reach  the 
ECDC  site  and  perhaps  the  Crescent 
Junction  site.  Construction  of  highway 
entrance  and  exit  facilities  could  be 
required  to  safely  accommodate  the  high 
volume  of  traffic  currently  using  this 
highway.  Highway  191  is  a  main 
thoroughfare  for  commercial  vehicles 
between  Interstate  70  and  the 
southwestern  United  States  and  receives 
seasonal  tourist  traffic.  The  State  of 
Utah  is  currently  in  the  design  phase  of 
widening  the  highway  to  four  lanes 
from  Moab  north  to  State  Highway  313. 
Construction  for  the  first  phase  closest 
to  Moab  is  tentatively  scheduled  for  the 
spring  of  2003. 

Rail  Transport.  An  existing  rail  line 
runs  from  the  Moab  Project  Site  north 
along  U.  S.  Highway  191  and  connects 
with  the  main  east-west  line  near 
Interstate  70.  The  Klondike  Flats. 
Crescent  Junction,  and  ECDC  disposal 
sites  could  be  accessed  from  this  rail 
line;  however,  the  White  Mesa  Mill  site 
could  not.  as  there  is  no  rail  line 
extending  south  from  the  Moab  Project 
Site.  At  the  Moab  Project  Site,  a  railroad 
spur  for  loading  rail  cars  would  be 
constructed  parallel  with  the  main  rail 
line.  A  covered  conveyor  system  would 
be  constructed  from  the  tailings  pile 
north  across  State  Highway  279  to  a 
train  loading  station  that  would  be 
constructed  on  the  rail  siding.  The 
extent  of  additional  rail  spur  and  haul 
roads  needed  would  vary  among  the 
disposal  sites. 
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Slurry  Pipeline.  This  option  would 
require  the  construction  of  a  pipeline 
from  the  Moab  Project  Site  to  a  disposal 
site.  The  tailings  would  be  mixed  with 
water  at  the  Moab  Project  Site  into  a 
liquid  (slurry)  state,  and  pumped  to 
drying  beds  at  the  disposal  facility, 
where  the  slurry  mixture  would  be 
dewatered  prior  to  placement  in  the 
disposal  cell.  Reclaimed  water  would  be 
returned  through  a  second  pipeline  to 
the  slurry  mixing  area  of  the  Moab 
Project  Site  for  reuse. 

GroiiiH!  U  ,itc!    V(  trolls 

Iduntilicdtiun  ut  tho  range  of 
reasonable  ground  water  remediation 
strategies  that  would  achieve 
compliance  with  EPA  ground  water 
protection  standards  at  the  Moab  Project 
Site  for  both  on-site  and  off-site  disposal 
alternatives  will  follow  the  framework 
defined  in  the  Final  Programmatic 
Environmental  Impact  Statement  (PEIS) 
for  the  Uranium  Mill  Tailings  Remedial 
Action  Ground  Water  Project  (DOE/EIS- 
0198),  issued  in  October  1996.  and  a 
Record  of  Decision,  issued  April  28, 
1997  (62  FR  22913-22916).  The  PEIS 
framework  takes  into  consideration 
human  health  and  environmental  risk, 
stakeholder  input,  and  cost.  In  applying 
the  ground  water  remediation 
framework,  DOE  assesses  ground  water 
compliance  in  a  step-by-step  approach, 
beginning  with  consideration  of  a  no- 
remediation  strategy  and  proceeding,  if 
necessary,  to  consideration  of  passive 
strategies,  such  as  natural  flushing  with 
compliance  monitoring  and  institutional 
controls,  and  finally  to  consideration  of 
more  complex,  active  ground  water 
remediation  methods,  or  a  combination 
of  strategies,  if  needed.  This  process  has 
been  used  to  support  ground  water 
remediation  decisionmaking  at  21  other 
UMTRCA  Title  1  uranium  mill  tailings 
sites. 

For  the  Moab  Project  Site,  the  process 
defined  by  the  PEIS  has  begun,  but  is 
not  yet  complete.  Therefore,  the  specific 
ground  water  remediation  strategies  to 
be  assessed  in  this  EIS  have  not  yet  been 
identified.  Based  on  currently  available 
characterization  information,  it  appears 
likely  that  the  remediation  strategies 
may  be  specific  to  individual 
contaminants.  For  example,  some 
contaminants  may  require  no 
remediation  to  meet  EPA's  standards, 
and  other  contaminants  may  require 
natural  flushing  and/or  active  ground 
water  remediation  to  meet  the 
standards.  DOE  will  continue  to 
evaluate  ground  water  characterization 
information  for  the  on-site,  off-site  and 
no  action  alternatives,  and  apply  the 
PEIS  framework  to  identify  the  range  of 


reasonable  ground  water  strategies  that 
will  be  included  in  the  DEIS. 


Floodpl.iin 


,tmi  Wf'llands  \'r)tice 


The  Moau  i'ru)eci  :5itc  is  loi.dted 
within  the  100-  and  500-year  floodplain 
designations  of  the  Colorado  River.  A 
small  section  in  the  southeast  section  of 
the  existing  tailings  pile  falls  within  the 
100-year  fioodplain. 

U.S.  Geological  Survey  data  indicates 
that  a  500-year  Hood  would  result  in  a 
water  level  8  feet  above  the  base  of  the 
existing  tailings  pile.  The  NAS 
identified  severe  flooding  and  changes 
in  the  river's  path  as  an  issue  for  the  on- 
site  disposal  alternative. 

Wetlands  may  be  identified  along  the 
Colorado  River,  within  riparian  habitat, 
along  the  eastern  boundary  of  the 
existing  Site.  Floodplain  and  wetland 
designations  at  alternative  sites  have  not 
been  completed,  but  will  be  evaluated 
in  the  EIS. 

Executive  Orders  11988  and  11990 
mandate  evaluation  of  Federal  actions 
in  fioodplains  and  wetlands.  The  orders 
further  require  Federal  agencies  to  issue 
regulations  that  include  providing  the 
public  an  opportunity  to  review 
proposals  or  plans  for  actions  in 
fioodplains  or  wetlands.  DOE's 
fioodplain  and  wetlands  regulations  are 
codified  at  10  CFR  part  1022.  In 
compliance  with  requirements  of  the 
Executive  Orders  and  regulations,  this 
notice  serves  as  notification  for  the 
public  to  provide  comment  on  the 
proposed  action  and  its  potential  to 
impact  fioodplains  or  wetlands.  A 
separate  notice  will  not  be  published  in 
the  Federal  Rtuistcr   .Assessment  of 
potential  iinp<n  i>  lu  tloodplain  and 
wetlands  will  be  included  in  the  draft 
EIS,  and  a  floodplain  statement  of 
findings  will  be  included  in  the  final 
EIS. 

IdfDlitii  .iiiiin  III  (  in  iKnimfiilal  Ksin-s 

A  primary  purpose  of  this  notice  is  to 
solicit  comments  and  suggestions  for 
consideration  in  the  preparation  of  the 
EIS.  As  background  for  public  comment, 
this  notice  contains  a  list  of  potential 
environmental  issues  that  DOE  has 
tentatively  identified  for  analysis.  This 
list  is  not  intended  to  be  all-inclusive  or 
to  imply  any  predetermination  of 
impacts.  Following  is  a  preliminary  list 
of  issues  that  mav  be  analyzed  in  the 
EIS: 

•  Ground  water  contamination 
mitigation  and  prevention; 

•  Impacts  to  human  health  and  safety; 

•  Impacts  to  protected,  threatened, 
endangered,  or  sensitive  species  of 
animals  or  plants,  or  their  critical 
habitats; 


•  Impacts  to  fioodplains  and 
wetlands; 

•  Impacts  to  cultural  or  historic 
resources; 

•  Socioeconomic  impacts; 

•  Impacts  on  air.  soil,  and  water; 

•  Noise  impacts; 

•  Visual  impacts; 

•  Disproportionately  high  and 
adverse  impacts  to  minority  and  low 
income  populations; 

•  Long-term  surveillance  and 
maintenance  of  the  site; 

•  Future  land  uses; 

•  Impacts  from  natural  disasters  such 
as  climate  change,  flooding,  or  seismic 
events; 

•  Impacts  to  traffic  and  transportation 
systems; 

•  Cumulative  impacts. 


Cooperating  Agencies 

DOE  is  committed  to  working 
cooperatively  with  Federal.  State, 
Tribal,  and  local  governmental  agencies 
and  organizations  to  foster  a 
collaborative  approach  to  making 
decisions  that  affect  local  communities. 
In  accordance  with  the  Council  on 
Environmental  Quality's  provisions  for 
cooperating  agencies  (40  CFR  1501.6) 
and  recent  guidance.  DOE  has  invited 
six  Federal  and  five  state  agencies,  and 
four  Indian  Tribes  with  jurisdiction  or 
expertise  to  participate  as  cooperating 
agencies  in  preparing  this  EIS.  The 
White  Mesa  Ute  Tribe  has  agreed  to 
participate  as  a  cooperating  agency.  Any 
additional  Federal  or  State  agencies, 
tribes,  or  units  of  local  government  that 
desire  to  be  designated  as  a  cooperating 
agency  should  contact  Mr.  Berwick  at 
the  address  listed  above  by  February  14, 
2003. 

Scoping  Process 

The  public  scoping  process  is  an 
opportunity  for  the  public  to  assist  DOE 
in  determining  the  alternatives  and 
issues  for  analysis.  The  scoping 
meetings  will  use  a  format  to  facilitate 
dialogue  between  DOE  and  the  public 
and  will  be  an  opportunity  for 
individuals  to  provide  written  or  oral 
statements.  DOE  welcomes  specific 
comments  or  suggestions  on  the  content 
of  these  alternatives  or  on  other 
alternatives  that  could  be  considered. 
The  above  list  of  issues  to  be  considered 
in  the  EIS  analysis  is  tentative  and  is 
intended  to  facilitate  public  comment 
on  the  scope  of  this  EIS.  Again,  it  is  not 
intended  to  be  all-inclusive,  nor  does  it 
imply  any  predetermination  of  potential 
impacts.  The  EIS  will  analyze  the 
potential  environmental  impacts  of  the 
alternatives,  by  using  available  data 
where  possible,  and  by  obtaining 
additional  data  where  necessary.  Copies 
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of  written  comments  and  transcripts  of 
oral  comments  will  be  available  at  the 
following  locations:  Grand  County 
Library.  25  South  100  East.  Moab^  UT 
84532'(Phone:  (435)  259-5421)  and  DOE 
Grand  Junction  Office.  Technical 
Library.  2597  B  'A  Road.  Grand 
Junction.  CO  81503  (Phone:  (970)  248- 
6089): 

Draft  EIS  Schedule  and  .\vailabilitv 

The  DEIS  is  scheduled  to  be  issued  in 
January  2004.  at  which  time  its 
availability  will  be  announced  in  the 
Federal  Register  and  local  media,  and 
public  comments  will  again  be  solicited. 
People  who  do  not  wish  to  submit 
comments  or  suggestions  at  this  time, 
but  who  would  like  to  receive  a  copy  of 
the  DEIS  for  review  and  comment  when 
it  is  issued,  should  notif\'  Mr.  Berwick 
at  the  address,  phone  numbers,  or  e- 
mail  address  listed  above.  The  DEIS  will 
also  be  made  available  in  the  reading 
rooms  listed  above,  on  the  project  Web 
page  at  httpJ/wx^'w. gjo.doe.gov/moab/ 
moab.html,  and  on  the  DOE  NEPA  Web 
site  at  http://tis.eh.doe.gov/nepa/. 

Issued  in  Washington,  DC  this  16th  day  of 
December.  2002. 
Beverly  A.  Cook, 

Assistant  Secretary.  Environment.  Safety  and 
Health. 

(PR  Doc.  02-32126  Filed  12-19-02;  8:45  am) 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

agency:  Department  of  Energy. 
action:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Oak  Ridge.  The" 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92^63.  86  Stat.  770)  requires 
that  public  notice  of  thp<^p  meeting  he 
announced  in  the  Federal  Register 

DATES:  Wednesday.  January  8.  2003.  6 

[)  in  -4  :^n  p  m 

ADDRESSES:  UCJE  Information  Center. 
475  Oak  Ridge  Turnpike.  Oak  Ridge. 

TN 

FOR  FURTHER  INFORMATION  CONTACT:  !',,' 
H.ilstn.  Federal  Codrdinati  ^i 
Department  of  Energy  OdK  KkIl"' 
Operations  Office.  P.O.  Bo.\  2001.  EM- 
90.  Oak  Ridge.  TN  37831.  Phone  (865) 
576-4025;  Fax  (865)  576-5333  or  e-mail 
hcihpvpi@nrndnp.snv 

SUPPLEMENTARY  INFORMATION: 


Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 

environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

•  The  meeting  will  focus  on 
transuranic  wastes  at  the  Oak  Ridge 
Reservation.  Gary  Riner.  DOE-OR,  will 
discuss  these  wastes  as  a  primer  for  the 
Board  and  public  prior  to  the  EM  SSAB 
Workshop  on  Transuranic  Waste 
Management  at  the  Waste  Isolation  Pilot 
Plant,  to  be  held  January  31-Feb  1. 
2003. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
ma\'  be  filed  with  the  Committee  either 
before  or  after  the  meeting  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contai  t  Fat  Halsey  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  ma.ximum  of  five  minutes 
to  present  their  comments. 

Minutes  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Department  of  Energy's 
Information  Center  at  475  Oak  Ridge 
Turnpike.  Oak  Ridge,  TN  between  8 
am  and  5  p.m.  Monday  through  Friday. 
(jr  by  wrriting  to  Pat  Halsey.  Department 
of  Energy  Oak  Ridge  Operations  Office. 
P.O.  Box  2001,  EM-90.  Oak  Ridge.  TN 
37831.  or  by  calling  her  at  (865)  576- 
4025. 

Issued  in  Washington,  DC  on  December  16. 
2002 
Belinda  G.  Hood. 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc.  02-32064  Filed  12-1&-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Nevada 

AGENCY:  Dcpdrtment  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 

mt'etini;  nf  the  Environmental 
Mana^zeinent  Site-Specific  Advisory 
Board  ;EM  SSAB),  Nevada  Test  Site. 
The  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  requires 


that  public  notice  of  these  meetings  be 
aitnounced  in  the  Federal  RpEi^^ter. 

DATES:  Wednesday,  januar)  o.  i;iJ03,  6 
p.m  -8  30  p.m. 

ADDRESSES;  Grant  Sawryer  State  Office 
Building,  555  East  Washington  Avenue, 
Las  Vegas  NVx-ada 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Rohrer,  U.S.  Department  of 
Energy,  Office  of  Environmental 
Management,  P.O.  Box  98518,  Las 
Vegas,  Nevada  89193-8513,  phone: 
702-295-0119''   fax    •'02-295-5300. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Advisory  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda: 

•  Discussion  on  transuranic  waste 
shipments  to  the  WIPP. 

•  Discuss  Environmental 
Management  issues. 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Kevin  Rohrer,  at  the  telephone 
number  listed  above.  Requests  must  be 
received  five  days  prior  to  the  meeting 
and  reasonable  provision  will  be  made 
to  include  the  presentation  in  the 
agenda.  The  Deputy  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  five  minutes  to  present  their 
comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building.  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Kevin  Rohrer  st 
the  address  listed  above. 

Issued  in  Washington,  DC  on  December  16, 

2002 

Belinda  G.  Huud, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

'FR  Do(    02-32065  Filed  12-19-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environment;)!  Manaqemen!  Site 
Specific  Advisory  Bcird    Rocky  Flats 

acjENCY:  Department  of  Energy. 
action:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  a  - 
meeting  of  the  Environmental 
Management  vSite-Specific  Advisory 
Board  (EM  SSAB).  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770)  requires  that 
public  notice  of  these  meeting  be 
announced  in  the  Federal  Register 
DATES:  Thursday.  January  9.  2003.  6 
p  in   to  9:30  p.m. 

ADDRESSES:  Jefferson  County  Airport. 
Terminal  Building.  Mount  Evans  Room, 
1175.S  Airpnrt  \Va\ .  Brnomfield.  CO. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia.  Board/Staff  Coordinator,  Rocky 
Flats  Citizens  Advisory  Board.  9035 
North  Wadsworth  Parkway.  Suite  2250. 
Westminster.  CO  80021:  telephone  (303) 
420-7855,  fax  (303)  42fV-7579. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

1.  Update  on  Rocky  Flats  site  closure 
progress. 

2.  Review  and  finalize  draft  end-state 
recommendation  language. 

3.  Other  Board  business  may  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  ol  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Public  Reading  Room 
located  at  the  Office  of  the  Rocky  Flats 
Citizens  Advisory  Board.  9035  North 
Wadsworth  Parkway.  Suite  2250. 
Westminster.  CO  80021;  telephone  (303) 
420-7855.  Hours  of  operations  for  the 
Public  Reading  Room  are  8:30  a.m.  to 


4:30  p.m..  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
made  available  by  writing  or  calling  Deb 
French  at  the  address  or  telephone 
number  listed  above.  Board  meeting 
minutes  are  posted  on  RFCAB's  Website 
within  one  month  following  each 
meeting  at:  http://n-ww.rfcab.org/ 
Minutes.HTML 

Issued  in  Washington,  DC  on  December  17, 
2002. 

Rachel  M.  Samuel. 

IJuputy  Advisory  Committee  Management 
Officer. 
|FR  Dot..  02-32066  Filed  12-19-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Environmentai  Management  Site- 
Specific  Advisory  Board.  Savannah 
River 

a  .e  NCY:  Department  of  Energy. 
al  TiON:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Savannah  River.  The 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  I  t(iti,tl  KiuistiT 
DATES:  Monday,  laiiudry  is.  ^uuj.  1 
p  ni  -6:30  p.m..  and  Tuesday.  January 
14,  2003,  8:30  a.m.-4  p.m. 
ADDRESSES:  Hilton  Oceanfront 

Palmetto  Dunes,  23  Ocean  Lane. 
Hilton  Head  Island.  SC  29928 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerri  Flemming,  Science  Tetihnology  & 
Management  Division,  Department  of 
Energy  Savannah  River  Operations 
Office.  P.O.  Box  A.  Aiken.  SC  29802; 
phone:  (803)  725       '    > 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

Monday,  January  13.  2003 

1  p.m.:  2003  Work  Plan  Session 
530  p.m.:  Executive  Committee 
6  p.m.:  Public  Comment  Session 
6:30  p.m.;  Adjourn 

Tuesday.  January  14.  2003 

8:30-9:30  a.m.;  Approval  of  Minutes;  Agency 
Updates;  Recognition  for  Outgoing  Board 
Members;  Public  Comment  Session; 
Facilitator  Update 

9:30-10:30  a.m.:  Nuclear  Materials 
Committee  Report 

10:30-11:45  a.m.;  Long-Term  Stewardship 
Committee  Report 


1 1-1 1 :45  a.m.:  Nuclear  Materials  Committee 

Report 
11:45-12  a.m.:  Public  Comments 
12  noon:  Lunch  Break 
1-1:30  p.m.;  Environmental  Restoration 

Committee 
1:30-2:30  p.m.;  Waste  Management 

Committee  Report 
2:30-2:45  p.m.:  Strategic  Initiatives 

Committee 
2:45-3:45  p.m.;  Administrative  Committee 

Report;  2003  Committee  Chair  and 

Membership  Elec:tions 
3:4.5-4  p.m.:  Public  Comments 
4  p.m.:  Adjourn 

If  needed,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details.  A 
final  agenda  will  be  available  at  the 
meeting  Monday,  Januar>'  13,  2003. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  the  oral  statements 
pertaining  to  agenda  items  should 
contact  Gerri  Flemming's  office  at  the 
address  or  telephone  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  equal  time  to  present  their 
comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building.  1000  Independence  Avenue, 
SW..  Washington,  DC  20585  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  by 
writing  to  Gerri  Fleming,  Department  of 
Energy.  Savannah  River  Operations 
Office.  P.O.  Box  A.  Aiken.  SC  29802.  or 
by  calling  her  at  (803)  725-5374. 

Issued  in  Washington.  DC  on  December  17, 
2002. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer 

[FR  Doi    02-32067  Filed  12-19-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board.  Paducah 

agency:  Department  of  Energy  (DOE). 
action:  Notice  of  open  meeting. 
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SUMMARY:  This  notif  c  inn>  unces  a 
uuniting  ui  the  Enviruumuntal 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Paducah.  The 
Federal  Advisory  Committee  Act  (Pub. 
L,  92-463.  86  Stat.  770)  requires  that 
public  notice  of  thesr  meptinps  bp 
announced  in  the  Federal  Register 
DATES:  Thursday.  January  16.  2003,  5:30 
[    :i.    -'*  p  m. 

ADDRESSES:  111  Memorial  Drive, 
ti.irklt'v  (Icntre,  Paducah,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT:  \V 
Uoii  .St'aborg,  Deputy  Designated 
Federal  Officer.  Departmtnit  of  Energy 
Paducah  Site  Office.  Post  Office  Box 
1410.  MS-103.  Paducah.  Kentucky 
42001    '2^(1' 441   -HHOh 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
fhe  Board;  The  purpose  of  th>'  Hnrtrd  i^ 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration  and  waste 
management  activities. 

Tentative  Agenda 

5:30  p.m.:  Informal  Discussion 

6  p.m.:  Call  to  Order:  Introductions;  Approve 

November  Minutes;  Review  Agenda; 

Board  Retreat 
6;10  p.m.:  DDFO's  Comments 

•  Budget  Update 

•  ES&H  Issues 

•  EM  Project  Updates 

•  CAB  Recommendation  Status 

•  Other  Business 

6:30  p.m.:  Ex-officio  Comments 

6:40  p.m.:  Public  Comments  and  Questions 

6:50  p.m.:  Review  of  Action  Items 

7:05  p.m.:  Break 

7:15  p.m.:  Presentation 

•  Conflict  of  Interest 

8  p.m.:  Public  Comments  and  Questions 
8:10  p.m.:  Task  Force  and  Subcommittee 
Reports 

•  Water  Task  Force 

•  Waste  Operations  Task  Force 

•  Long  Range  Strategy/Stewardship 

•  Community  Concerns 

•  Public  Involvement/Membership 

8  40  p.m.;  Administrative  Issues 

•  Review  of  Membership  Application 

•  Review  of  Work  Plan 

•  Review  of  Next  Agenda 

•  Federal  Coordinator  Comments 

•  Final  Comments 

9  p.m.:  Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statoments 
pertaining  to  agenda  items  should 
contact  David  Dollins  at  the  address 
listed  above  or  by  telephone  at  (270) 
441-6819.  Requests  must  be  received 
five  days  prior  to  the  meeting  dnd 
reasonable  provision  will  be  nidde  ti 
include  the  presentation  in  the  agenda 


The  Deputy  Designated  Federal  Officer 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  as  the  first 
item  of  the  meeting  agenda. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington,  DC  20585  between  9 
a.m.  and  4  p.m..  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Department  of  Energy's 
Environmental  Information  Center  and 
Reading  Room  at  115  Memorial  Drive, 
Bdrklev  Centre.  Paducah.  Kentuc:ky 
between  8  a.m.  and  5  p.m.  on  Monday 
thru  Friday  or  by  writing  to  David 
Dollins.  Department  of  Energy  Paducah 
Site  Office.  Post  Office  Box  1410,  MS- 
103,  Paducah,  Kentucky  42001  or  by 
calling  him  at  (270)  441-6819. 

Issued  in  Washington,  DC  on  December  17, 
2002. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

'PR  Dm.    o:i-T20r,8  Filed  12-19-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Environmentai  Management  Site- 
Specific  Advisory  Board.' Chairs 
Meeting 

AGENCY;  Department  of  Energy, 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB)  Workshop.  The  ' 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat,  770)  requires  that 
public  notice  of  these  meeting  be 
announced  in  the  Federal  Register 

DATES:  Tanuarv'  31-Februar>'  1,  2003. 

ADDRESSES:  Pecos  River  Village 
Conference  Center.  711  Muscatel  Lane. 

Carlsbad,  N'M 

FOR  FURTHER  INFORMATION  CONTACT: 
Menice  .Manzandrs's.  .N'urthern  .New- 
Mexico  Citizens'  Advisory  Board,  1660 
Old  Pecos  Trail.  Suite  B,  Santa  Fe.  New- 
Mexico  87505.  Phone  (505) 995-0393, 
fax:(505)  989-1752  or  email: 
mnianzanares®doeal.gov. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
!hf^  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 


environmental  restoration,  waste 
ma.nHSf  m^nf  and  related  activities. 

i  entdti\c  .AjjenOH 

Friday.  January  31.  2003 

7-8  a.m.:  Registration 

8-8:30  a.m.:  Welcome  and  Introductions.  Jim 

Brannon,  NNMCAB  Chair;  Mayor,  City  of 

Carlsbad,  U.S.  DOE  Designee.  Martha 

Crosland,  Designated  Federal  Officer,  Dr. 

Ines  Triav.  Manager,  Citizen  Board  Federal 

Officer 
830-10  a.m;  EM  SSAB  Transuranic  Waste 

Management  Workshop  Introductory 

Presentations 
10-10:15  a.m.;  Break 
10:15-11:30  a.m.:  Round  Robin  Reports  from 

SSAB  Chairs  on  Site-Specific  Transuranic 

Waste  Issues  and  Concerns 
11:30-12:30  p.m.:  Plenary-  Session  Discussion 

of  Issues  and  Identification  of  Core  Topics 
12:30-1:30  p.m.:  Lunch 
1:30-3  p.m.:  Core  Topic  Breakout  Sessions 
3-3:15  p.m.:  Break 
3:15—4  p.m.;  Core  Topic  Breakout  Sessions 

(continued) 
4-5  p.m.:  Plenary  Session;  Reports  and  Draft 

Recommendations  from  Breakout  Sessions 
5-5:30  p.m.:  Individual  SSAB  Discussion  of 

Core  Topics 
5:30  p.m;  Public  Comment 

Saturday,  February  1 ,  2003 

8-8:30  a.m.:  Plenary  Session:  Summary  of 

Friday  Session 
8:30-10:30  a.m.;  Core  Topic  Breakout 

Sessions  (continued) 
10:30-10:45  a.m.:  Break 
10:45-11:45  a.m.;  Plenary  Session;  Breakout 

Session  Final  Papers 
11:45-12:45  p.m:  Plenary  Session; 

Consideration  of  Recommendations 
12:45-1  p.m.:  Closing  Remarks 
1  p.m.:  Public  Comment 
1:15  p.m.:  Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Menice  Manzanares  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  at  the  end  of 
the  meeting. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday  except 


779-n 
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Federal  holidays.  Minutes  will  also  be 
available  by  writing  or  calling  Monice 
Manzanares  at  the  address  or  telephone 
number  listed  above. 

Issuml  in  Washington.  IX".  on  Utxiember  17. 
2002 

Rai:hel  M.  Samuel. 

[h-ptilv  Advisory  ConimiltiH!  Manaffemf^nt 
Officer. 
IFR  Dck:.  02-.12069  Kiled  12-19-02;  8:45  ami 
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Federal  Energy  Requiatory 
Commissiofi 

[Docket  No  ER01 -3001 -004.  et  al] 

New  York  indopendfMit  System 
Operator    inc     el  a!     Electric  Rate  and 
Corporate  f-i!inqs 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  New  Yoi  k  in  i.  ii.i!^i''ii'  System 
( )!>-  !  itor.  Inc. 

;uui  K.'i  No.  KK01-;t001-004| 

Take  notice  that  on  December  3.  2002. 
the  New  York  Independent  System 
Operator,  Inc.  (NYISO)  submitted  a 
report  on  the  status  of  its  demand  side 
management  programs  and  the  status  of 
the  addition  of  new  generation 
resources  in  New  York  State  in 
compliance  with  the  Commissions 
previous  orders  in  the  above-captioned 
proceeding.  The  NYISO  has  served  a 
copy  of  this  filing  upon  all  parties  that 
have  executed  service  agreements  under 
the  NYISO's  Open  Access  Transmission 
Tariff  and  Market  Administration  and 
Control  Area  Services  Tariff. 

Comment  Date:  December  24,  2002. 

2.  Pacific  Gas  and  Electric  Company 

|U()c.k(!l  N»)s.tK02-l.l.U)-0().t| 

Take  notice  that  on  December  9.  2002. 
Pacific  Gas  and  Electric  Company 
(PG&E)  submitted  a  compliance  filing  in 
response  to  FERCs  October  25,  2002 
"Order  Conditionally  Accepting,  As 
Modified,  Crediting  Mechanism  and 
Interconnection  Agreements,  And 
Ordering  Refunds",  in  this  docket  in  the 
matter  of  several  Agreements  filed  on 
March  18.  2002.  including  an  executed 
Generator  Interconnection  Agreement 
(GIA)  replacing  an  unexecuted 
placeholder  GIA  that  is  part  of  the 
Generator  Special  Facilities  Agreement 
(GSFA),  between  PG&E  and  Los 
Medanos  Energy  Center  LLC  (LMEC) 
providing  for  Special  Facilities  and  the 


parallel  operation  of  LMECs  generating 
facility  and  the  PG&E-owned  electric 
system  that  is  on  file  with  the 
Commission  as  Service  Agreement  No.  8 
to  PG&E  Electric  Tariff.  Sixth  Revised 
Volume  No.  5,  and  a  proposed  crediting 
mechanism  for  network  upgrades. 

Copies  of  this  filing  have  been  served 
upon  LMEC,  Calpine  Corporation,  the 
California  Independent  System  Operator 
Corporation,  and  the  California  Public 
Utilities  Commission,  and  the  parties  to 
this  docket. 

Comment  Date-  Derember  ."^O.  2002. 

[i     Mnlw.vt    liidrjirniirr,!    I  I  .1 IIMII  Iss  i  ( i  n 

Systi-m  1  ![>»'(  .iii'i    liK  . 
lUockitl  .\u.^.  tKU2   J.J,  ;-ooiI 

Take  notice  that  on  December  9,  2002. 
the  Midwest  Independent  Transmission 
System  Operator.  Inc.  (the  Midwest  ISO) 
tendered  for  filing  substituted  pages  to 
its  Open  Access  Transmission  Tariff 
(OATT).  FERC  Electric  Tariff.  First 
Revised  Volume  No.  1,  which  reflect 
that  Attachment  K  (Congestion  Relief) 
has  bcMjn  deferred  indefinitely  until  the 
Midwest  ISO  energy  markets  are 
operative  in  December  2003.  The 
Midwest  ISO  submits  that  upon  the 
deferral  of  implementation  of 
Attachment  K.  the  Midwest  ISO  will 
continue  to  implement  as  its  congestion 
management  tool  the  North  American 
Electric  Reliability  Council  (NERC) 
Transmission  Loading  Relief  (TLR) 
procedures  incorporated  into  the 
Midwest  ISO  OATT  as  Attachment  Q. 

The  Midwest  ISO  also  seeks  waiver  of 
the  Commission's  regulations.  18  CFR 
385.2010  with  respect  to  service  on  all 
parties  on  the  official  service  list  in  this 
proceeding.  The  Midwest  ISO  has 
served  a  copy  of  this  filing 
electronically,  with  attachments,  upon 
all  Midwest  ISO  Members.  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commi-ssions  within  the  region.  In 
addition,  the  filing  has  been  posted 
electronically  on  the  Midwest  ISO's 
Web  site  at  www.midwestiso.org  under 
the  heading  "Filings  to  FERC  "  for  other 
interested  parties  in  this  matter.  The 
Midwest  ISO  will  provide  hard  copies 
to  any  interested  parties  upon  request. 

Comment  Date  Derpmbier  30.  2002. 

4     i'l'^!    Ilitrl  1  iililli'i  linn     L.L.C. 

(Docket  Nos.  ER02-26.')1-O01| 

Take  notice  that  on  December  9,  2002, 
in  compliance  with  the  Commission's 
order  in  PIM  Interconnection.  L.L.C.. 
101  FERC  1161,192  (2002),  PJM 
Interconnection,  L.L.C.  (PJM)  submitted 


for  filing  revisions  to  Schedule  6A 
(Black  Start  Ser\ice)  of  the  PIM  Open 
Access  Transmission  Tariff  to  change 
the  reference  to  "transmission 
customers"  in  paragraph  1  of  Schedule 
6A  to  "Transmission  Customers  and 
Network  Customers"  and  to  change  the 
title  of  paragraph  1  from  "Transmission 
Customers"  to  'Transmission 
Customers  and  Network  Customers." 

Consistent  with  the  Commission 
acceptance  of  Schedule  6A  of  the  PIM 
Tariff.  PIM  requests  an  effective  date  of 
December  1.  2002  for  the  amendments. 
Copies  of  this  filing  were  served  upon 
all  parties  designated  on  the  official 
service  list  in  Docket  No.  ER02-2651- 
000,  all  PIM  members  and  each  state 
electric  utility  regulatory  commissions 
in  the  PIM  region. 

Comment  D->i'-  Dpi  ..inher  in  2002. 

5.  Sierra  Pai  itn    ^'nv^.  i  (  unipany 
Nevada  CnutT  (  unip.uw 

|Uo<;ket  No.  hR03-;i 7-001) 

Take  notice  that  on  December  10. 
2002.  Sierra  Pacific  Power  Company 
and  Nevada  Power  Company 
(collectively  Applicants)  tendered  for 
filing  pursuant  to  Section  205  of  the 
Federal  Power  Act,  Section  35  of  the 
Commission's  Regulations,  and  the 
Commission's  November  25.  2002  Order 
issued  in  the  above-referenced 
proceeding,  a  compliance  filing 
consisting  of  clean  and  redlined 
versions  of  Service  Schedules  1-7  of  the 
Sierra  Pacific  Resources  Operating 
Companies  FERC  Electric  Tariff,  Third 
Revised  Volume  No.  1.  These  changes 
implement  the  requirement  in 
paragraph  9  of  the  Commission's  Order 
to  make  a  compliance  filing  within  15 
days  to  conform  the  Service  Schedules 
with  the  requirement  of  Order  No.  614. 

Cnmmrnt  Date-  Deremher  31,  2002. 

I.     l'i"^t   Intel  (  (Jlillfc  llnl!     1.  L.C. 

(Docket  No.  ER03-1 94-001 1 

Take  notice  that  on  December  10, 
2002  PIM  Interconnection,  L.L.C.  (PIM), 
submitted  for  filing  a  substitute 
unexecuted  interconnection  service 
agreement  between  PIM  and  Duke 
Energy  Fayette,  LLC  (Duke  Energy)  to 
correct  an  error  in  the  classification  of 
the  charges  in  the  interconnection 
service  agreement  originally  submitted 
for  filing  in  this  docket. 

PIM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  the  effective  date 
agreed  to  by  Duke  Energy  and  PIM. 
Copies  of  this  filing  were  ser\'ed  upon 
Duke  Energy,  the  state  regulatory 
commissions  within- the  PJM  region,  and 
the  official  service  list  for  this 
proceeding. 
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Comment  Date:  December  31,  2002. 

7.  Golden  Spread  Electric  Cooperative, 
Inc. 

(Docket  No.  ER03-255-000| 

Take  notice  that  on  December  9,  2002, 
Golden  Spread  Electric  Cooperative,  Inc. 
(Golden  Spread)  tendered  for  filing  an 
amendment  to  its  First  Revised  Rate 
Schedules  No.  31  for  service  to  South 
Plains  Electric  Cooperative,  Inc.  (South 
Plains).  The  amendment  provides  that 
as  of  January  1,  2003,  South  Plains  will 
purchase  power  from  Golden  Spread  on 
a  full  requirements  basis. 

Golden  Spread  requests  waiver  of  the 
Commission's  prior  notice  regulations 
such  that  the  amendments  may  become 
effective  on  January  1,  2003.  A  copy  of 
this  filing  has  been  served  upon  all  of 
Golden  Spread's  members  and  the 
appropriate  state  commissions. 

Comment  Date:  December  30,  2002. 

H   \  ir^inia  Ele(tri(  and  Power 
Company 

[Docket  No.  ER03-257-000! 

Take  notice  that  on  December  10, 
2002,  Virginia  Electric  and  Power 
Company  (Dominion  Virginia  Power  or 
Company)  respectfully  tendered  for 
filing  an  amendment  to  its  Open  Access 
Transmission  Tariff  to  implement  a  Rate 
Reciprocity  Agreement  with  PJM 
Interconnection,  LLC  (PJM)  whereby 
Dominion  Virginia  Power  transmission 
system  will  be  treated  as  if  it  were  a  part 
of  PJM  for  rate  purposes. 

Comment  Date:  December  31,  2002. 

M   (.alpine  Parlin    Int 

[Docket  No.  ER03-259-000J 

Take  notice  that  on  December  9,  2002. 
Calpine  Parlin,  Inc.  filed  a  Notice  of 
Succession  to  adopt  CogenAmerica 
Parlin,  Inc.'s  market-based  rate 
authorizations. 

Comment  Date:  December  30,  2002. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385  211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  ttv 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 


disitjnated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wH-w. ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnUneSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
inter\'entions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Linv^()(Ki    \    WtitsiKi    li 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0005:  FRL-7425-3; 

Agency  Information  Collection 
Activities:  Submission  of  EPA  ICR  No. 
2055.01  to  0MB  for  Review  and 
Approval:  Comment  Request 

AGENCY:  Environnieatai  Trutection 
\4":icy(EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  the  following  new  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval;  Voluntary  Children's 
Chemical  Evaluation  Program  (VCCEP) 
(EPA  ICR  No.  2055.01).  The  ICR.  which 
is  abstracted  below,  describes  the  nature 
of  the  information  collection  and  its 
estimated  cost  and  burden. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  January  21,  2002. 
ADDRESSES:  Follou  fh-  d.'t^il.ii 
iiivtriK  tlMlls  in  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  i  unningha!::    .'m  t;:ii.  ij.i^-i  tor, 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Mailcode   "4(i8M   1200 
Pennsylvania  Ave.,  .\U ..  Washington, 
DC  20460:  telephone  number:  202-554- 
1404;  e-mail  address:  TSCA- 
Hotline@epa  .go  v. 


SUPPLEMENTARY  INFORMATICS:  EPA  has 
submitted  ttie  toUovving  1L.K  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.10. 
On  April  16,  2002  (67  FR  18609),  and 
May  15,  2002  (67  FR  34703),  EPA 
sought  comments  in  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  a 
number  of  comments,  which  are 
addressed  in  the  body  of  and 
attachments  to  the  ICR. 

EPA  has  established  a  public 
document  for  this  ICR  under  Docket  ID 
No.  OPPT-2002-0005,  which  is 
available  for  public  viewing  at  the  EPA 
Public  Reading  Room,  Room  8102,  EPA 
West  Building.  1301  Constitution 
Avenue,  NW.,  Washington,  DC,  from 
8:30  a,m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays  ((202) 
566-0280).  An  electronic  version  of  the 
public  docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search." 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
oppt.ncic®epa.gov,  or  by  mail  to: 
Document  Control  Office  (DCO).  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  Mailcode:  7407T,  1200 
Pennsylvania  Ave..  NW.,  Washington. 
DC  20460,  Attention  Docket  ID  No. 
OPPT-2002-0005,  and  (2)  Mail  a  copy 
of  your  comments  to  OMB  at:  Office  of 
Information  and  Regulator)'  Affairs. 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA. 
725  17th  Street,  NW..  Washington.  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material. 
CBI.  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
tncluding  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
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Although  idontified  as  an  item  in  the 
official  docket,  information  daiinod  as 
C;BI.  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET 

Titip:  Voluntarv  Children's  Chemical 
Evaluation  Program  (VCCEP)  (EPA  ICR 
No.  2055.01).  This  is  a  request  to 
establish  a  new  collection. 

Ahstrcict:  VCCEP  is  a  voluntary 
program  intended  to  provide  data  to 
enable  the  public  to  understand  the 
potential  health  risks  to  children 
associated  with  certain  chemical 
exposures.  EPA  has  asked  companies 
which  manufacture  and/or  import  23 
chemicals  which  have  been  found  in 
human  tissues  and  the  environment  to 
volunteer  to  sponsor  their  evaluation  in 
VCC:EP.  VCCEP  ccmsi.sts  of  three  tiers 
which  a  sptmsor  may  commit  to 
separately.  Thus  far.  EPA  has  received 
Tier  1  commitments  for  20  chemicals. 
As  part  of  their  sponsorship,  companies 
would  submit  conmiitment  letters. 
col!et:t  and/or  develop  health  effet.ts 
and  exposure  information  on  their 
chemical(s).  integrate  that  information 
in  a  risk  assessment,  and  develop  a 
"Data  Needs  Assessment."  The  Data 
Needs  Assessment  would  discuss  the 
need  for  additional  data,  which  could  be 
provided  by  the  next  tier,  to  fully 
chara<;terize  the  risks  the  chemical  may 
pose  to  children. 

The  information  submitted  by  the 
sponsor  will  be  evaluated  by  a  group  of 
scientific  experts  with  extensive. 
relevant  experience  in  toxicity  testing 
and  exposure  evaluations,  a  Peer 
Consultation  Ciroup.  This  Group  will 
forward  its  opinions  to  EPA  and  the 
spon.sor(s)  concerning  the  adequacy  of 
the  assessments  and  the  need  for 
development  of  any  additional 
information  to  fully  assess  risks  to 
children.  EPA  will  consider  the 
opinions  of  the  Peer  Consultation  Croup 
and  announce  whether  additional 
higher  tier  information  is  needed. 
Sponsors  and  the  public  will  have  an 
opportunitv  to  comment  on  EPA's 
decision  concerning  data  needs  EPA 
will  consider  these  comments  and  issue 
a  final  decision.  If  the  final  decision  is 
that  additional  information  is  needed. 
sponst)rs  will  be  asked  to  volunteer  to 
provide  the  next  tier  of  information.  If 
additional  information  is  not  needed, 
the  risk  communication  and.  if 
necessarv.  risk  management  phases  of 
the  program  will  be  initiated. 

Responses  to  the  collection  of 
information  are  voluntary.  Respondents 
may  claim  all  or  part  of  a  notit:e 
confidential.  EPA  will  disclose 
information  that  is  covered  by  a  claim 


of  confidentiality  only  to  the  extent 
permitted  bv.  and  in  accordance  with, 
the  procedures  in  TSCA  section  14  and 
40  CFR  part  2. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  rtKjuired  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPAs  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  burden  for  this  collecticm  of 
information  is  estimated  to  be  about  520 
hours  per  response.  Burden  means  the 
total  time,  effort  or  financial  resources 
expended  bv  persons  to  generate, 
maintain,  retain  or  disclose  or  provide 
information  to  or  for  a  Federal  Agency. 
This  includes  the  time  net^ded  to  review 
instructions;  develop,  acquire,  install 
and  utilize  tet:hnology  and  systems  for 
the  purposes  of  collecting,  validating 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information: 
adjust  the  existing  ways  to  comply  with 
anv  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
manufacturers,  processors,  importers,  or 
distributors  in  commerce  of  certain 
chemical  substances  or  mixtures  who 
have  volunteered  to  sponsor  a  chemical 
under  the  VCCEP. 

Frequency  of  Collection:  On  occasion. 

Estimated  No.  of  Respondents:  23. 

Estimated  Total  Annual  Burden  on 
Respondents:  154.332  hours. 

Estimated  Total  Annual  Costs: 
S12. 553.894. 

Chanf>es  in  Burden  Estimates:  This  is 
a  new  ICR;  therefore  there  is  no  change 
in  burden  estimates  from  that 
previously  approved  by  OMB. 

Dated    [>t  t-inber  ;J.  21)02. 
Osc:ar  Morales, 

DirvctoT.  Cnllfction  Stmt(^ies  Division. 
jFR  D(x.  02-32131  Filed  12-l»-02:  8:45  ami 

BILLING  CODE  6S60-S0-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Agency  Information  Collection 
Activities    Submission  for  OMB 
Review    Comment  Request    Generai 
Hazardous  Waste  Facility  Standards 

AGENCY:  Luvirunnu.'ulJl  iTuloctiun 
Agencv  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paptirwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwardt?d  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  General  Hazardous  Waste 
Facility  Standards.  OMB  Control  No. 
2050-0120.  expires  on  December  31, 
2002.  The  ICR  describes  the  nature  of 
the  information  colle<:tion  and  its 
expected  burden  and  cost:  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
nr  before  lanuarv  21.  2003. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1571.07  and  OMB  Control 
No.  2050-0120,  to  the  following 
addresses:  Susan  Auby.  U.S. 
Environmental  Protec:tion  Agency. 
Collection  Strategies  Division  (Mail 
Code  2822T).  1200  Pennsvlvania 
Avenue.  NVV..  Washington.  DC  20460- 
0001 ;  and  to  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA.  725 
17th  Street.  NW..  Washington.  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  566-1672,  by 
E-Mail  at  auby. susanieiepa. gov  or 
download  off  the  Internet  at  http:// 
uinf.ppa.gov'//(r  and  refer  to  EPA  ICR 
No.  1571.07.  For  technical  questions 
about  the  ICR  contact  David  Eberly  at 
(703)  308-8645.  or  by  e-mail  at 
eberly.  da  vid'&epa  .gov. 

SUPPLEMENTARY  INFORMATION:  Title: 
General  Hazardous  Waste  Facilitv 
Standards  .  OMB  Control  No.  2050- 
0120.  EPA  ICR  No.  1571.07.  expiring  on 
December  31.  2002.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  Section  3004  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended,  requires  that 
"the  U.S.  Environmental  Protection 
Agency  (EPA)  develop  standards  for 
hazardous  waste  treatment,  storage,  and 


disposal  facilities  (TSDFs)  as  may  be 
necessary  to  protect  human  health  and 
the  environment.  Subsections 
3004(a)(1).  (3),  (4),  (5),  and  (6)  specif>' 
that  these  standards  include,  but  not  be 
limited  to,  the  following  requirements: 

•  Maintaining  records  of  all 
hazardous  wastes  identified  or  listed 
under  subtitle  C  that  are  treated,  stored, 
or  disposed  of,  and  the  manner  in  which 
such  wastes  were  treated,  stored,  or 
disposed  of; 

•  Operating  methods,  techniques,  and 
practices  for  treatment,  storage,  or 
disposal  of  hazardous  waste; 

•  Location,  design,  and  construction 
of  such  hazardous  waste  treatment, 
disposal,  or  storage  facilities; 

•  Contingency  plans  for  effective 
action  to  minimize  unanticipated 
damage  from  any  treatment,  storage,  or 
disposal  of  any  such  hazardous  waste; 
and 

•  Maintaining  or  operating  such 
facilities  and  requiring  such  additional 
qualifications  as  to  ownership, 
continuity  of  operation,  training  for 
personnel,  and  financial  responsibility 
as  may  be  necessary  or  desirable. 

The  regulations  implementing  these 
requirements  are  codified  in  the  Code  of 
Federal  Regulations  (CFR)  Title  40, 
parts  264  and  265.  The  collection  of  this 
information  enables  EPA  to  properly 
determine  whether  owners/operators  or 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  meet  the  requirements 
of  section  3004(a)  of  RCRA.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15.  The 
Federal  Register  document  required 
under  5  CFR  1320.8(d).  soliciting 
comments  on  this  collection  of 
information  was  published  on  August 
13.  2002  (67  FR  52718);  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  319  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verif\'ing 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
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requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Business  or  other  for  profit. 

Estimated  Number  of  Respondents: 
1,675. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Hour  Burden: 
719.059. 

Estimated  Total  Annualized  Capital, 
Operating/Maintenance  Cost  Burden: 
$760,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimtzing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  above. 
Please  refer  to  EPA  ICR  No.  1571.07  and 
OMB  Control  No.  2050-0120  in  any 
correspondence. 

Dated:  December  4.  2002. 
Oscar  Morales. 

Dircrtur.  Culhu'tion  Strategies  Division. 

(FR  Doc.  02-32132  Filed  12-19-02:  8:4.5  am] 

BILLING  CODE  6560-50-P  t 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OECA-2002-O021    fRL-''i2S--5[ 

Agency  Information  Collection 
Activities:  Submission  of  EPA  ICR  No 
0152.07  (OMB  No   2070-O020)  to  OMB 
for  Review  and  Approval;  Comment 
Request 

AGENCY:  Environmental  Protection 
,\--!m  V  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been^- 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Notices  of  Arrival  of 
Pesticides  and  Devices  (OMB  Control 
No.  2070-0020.  EPA  ICR  No.  0152,07). 
The  ICR.  which  is  abstracted  below, 
describes  the  nature  of  the  information 
collection  and  its  estimated  burden  and 
cost, 

DATES   .\dditional  comments  may  be 
-  ••    i    m  or  before  Januarv'  21,  2003. 

ADDRESSES:  Follow  the  detailed 
instructions  in  the  supplEMENtapv 

INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT. 

Stephen  Howie.  Office  of  Compliance, 


2225A,  Environmentdl  Frultictiun 
Agency.  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460;  telephone 
number:  (202)  564-4146:  fax  number: 
(202)  564-0085:  e-mail  address: 
howie.stephen@iepa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  IC.R  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
The  Federal  Register  Notice  required 
under  5  CFR  1320.8(d).  soliciting 
comments  on  this  collection  of 
information  was  published  on  July  16. 
2002  (67  FR  46663-4),  and  no 
comments  were  received. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OECA- 
2002-0021,  which  is  available  for  public 
viewing  at  the  Enforcement  and 
Compliance  Docket  and  Information 
Center  in  the  EPA  Docket  Center  (EPA/ 
DC).  EPA  West.  Room  B102.  1301 
Constitution  Ave..  NW..  Washington. 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744.  and  the  telephone  number  for 
the  Enforcement  and  Compliance 
Docket  and  Information  Center  is  (202) 
566-1514.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
u'Vi'w.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
svstem.  select  "search,"  then  key  in  the 
docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  vour  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
docket.oeca@epa.gov.  or  by  mail  to:  EPA 
Docket  Center,  Environmentdl 
Protection  Agency,  Mailcode:  2201T. 
1200  Pennsvlvania  Ave..  NW.. 
Washington.  DC  20460.  and  (2)  Mail 
your  comments  to  OMB  at;  Office  of 
information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA. 
725  17th  Street,  NW.,  Washington.  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material. 
CBI.  or  other  information  whose  public 
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disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBl.  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
.iliniit  tbi>  electronic  docket,  see  EPA's 
i  (  ill  i.il  Register  notice  describing  the 
oluctrunic  docket  at  67  FR  38102  (May 
31.  2002).  or  go  to  w^vw.epa.gov./ 
edocket. 

Tide:  Notices  of  Arrival  of  Pesticides 
and  Devices  (OMB  Control  No.  2070- 
0020.  EPA  ICR  No.  0152.07).  This  is  a 
request  to  renew  an  existing  approved 
collection  scheduled  to  expire  on 
December  31.  2002.  Under  the  OMB 
regulations,  the  Agency  may  continue  to 
conduct  or  sponsor  the  collection  of 
information  while  this  submission  is 
pending  at  OMB. 

Abstract:  The  U.S.  Customs 
regulations  at  19CFR  12.112  require 
that  an  importer  desiring  to  import 
pesticides  into  the  United  States  shall, 
prior  to  the  shipment's  arrival,  submit  a 
Notice  of  Arrival  of  Pesticides  and 
Devices  (EPA  Form  3540-1)  to  EPA  who 
will  determine  the  disposition  of  the 
shipment.  After  completing  the  form. 
EPA  returns  the  form  to  the  importer,  or 
his  agent,  who  must  present  the  form  to 
Customs  upon  arrival  of  the  shipment  at 
the  port  of  entry.  This  is  necessary  to 
insure  that  EPA  is  notified  of  the  arrival 
of  pesticides  and  devices  as  required  by 
the  Federal  Insecticide  Fungicide  and 
Rodenticide  Act  (FIFRA)  section  17(c) 
and  has  the  ability  to  examine  such 
shipments  to  determine  that  they  are  in 
compliance  with  FIFRA.  The 
information  is  used  by  EPA  Regional 
pesticide  enforcement  and  compliance 
staffs,  OECA,  and  the  Department  of 
Treasury.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  0.3  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain. 


or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respon  den  ts/ Affected  En  titles : 
Importers  of  Pesticide  and  Devices. 

Estimated  Number  of  Respondents: 
18.500. 

Frequency  of  Response:  1. 

Estimated  Total  Annual  Hour  Burden: 
5.550  hours. 

Estimated  Total  Annual  Cost: 
$396,085. 

Changes  in  the  Estimates:  There  is  an 
increase  of  3.450  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  increase  is  due  to  an 
adjustment  in  the  number  of 
respondents,  based  on  a  survey  of 
responses  reported  to  the  EPA  Regions 
in  calendar  year  2002. 

Dated:  December  2.  2002. 
Oscar  Morales. 

Director.  Collection  Strategies  Division. 

IFR  Dot:.  02-32133  Filed  12-1«M)2;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

EH    FRL    '^hiS   >^1 

Environmental  Impact  Statements. 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities.  General  Information  (202) 

564-7167  or  http://vv^\'w.epa.gov/ 

compliance/nepa/. 

Weekly  receipt  of  Environmental  Impact 
Statements. 

Filed  December  9.  2002  through 
December  13.  2002. 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  020509.  Draft  EIS.  AFS.  MO. 
Pineknot.  Woodland  Restoration 
Project.  Restoring  Open  Shortleaf  Pine 
Woodland  on  the  10.831  Acre. 
Implementation.  Doniphan/Eleven 
Point  Ranger  District.  Mark  Twain 
National  Forest.  Carter  County,  MO, 
Comment  Period  Ends:  February  3. 
2003.  Contact:  Ferry  Bird  (573)  996- 
2153. 


EIS  No.  020510.  Draft  Supplement. 
FHW.  WV.  VA.  Appalachian  Corridor 
H  Project.  Construction  of  a  10-mile 
Highway  between  the  Termini  of 
Parsons  and  Davis.  In  Pursuant  to  the 
February  2000  Settlement  Agreement, 
Tucker  County,  WV  and  VA. 
Comment  Period  Ends:  February  21, 
2003.  Confacf.  Thomas  I.  Smith  (304) 
347-5928. 

EIS  No.  020511.  Draft  EIS.  COE.  MD. 
Aberdeen  Proving  Ground  (APG) 
Project.  To  Conduct  Research  and 
Development,  Test  and  Evaluate 
Ordnance,  Military  Equipment  and  to 
Train  Personnel.  Chesapeake  Bay. 
Harford.  Baltimore,  Kent  and  Cecil 
Counties,  MD,  Comment  Period  Ends: 
February  3,  2003,  Contact:  Tracy 
Dunne  (410)  278-2479. 

EIS  No.  020512.  Final  Supplement. 
NRC.  Generic  EIS — Decommissioning 
of  Nuclear  Facilities.  Updated 
Information  on  Dealing  With 
Decommissioning  of  Nuclear  Power 
Reactors  (NUREG-0586).  Wait  Period 
Ends:  January  21.  2003.  Contact: 
Michael  T.  Masnik  (301)  415-1191. 

EIS  No.  020513.  Draft  EIS.  SFW.  WA, 
Nisqually  National  Wildlife  Refuge 
(NWR).  To  Adopt  and  Implement  a 
Comprehensive  Conservation  Plan, 
Puget  Sound,  Nisqually  River  Delta, 
Thurston  and  Pierce  Counties.  WA. 
Comment  Period  Ends:  February  21. 
2003.  Contact:  Michael  Marxen  (503) 
590-6596.  This  document  is  available 
on  the  Internet  at:  http:// 
wwH\pacific. fws.gov/planning. 

EIS  No.  020514.  Legislative  Draft.  AFS, 
WA.  1-90  Wilderness  Study.  To 
Review  Land  Comprising  of  15.000 
Acres  for  Suitability  for  Preservation 
as  Wilderness.  Omnibus  Consolidated 
and  Emergency  Supplemental 
Appropriations  Act.  Okanogan  and 
Wenatchee  National  Forests.  Kittitas 
and  Chelan  Counties.  WA.  Comment 
Period  Ends:  February  18.  2003, 
Contact:  Floyd  Rogalski  (509)  674- 
4411.  This  document  is  available  on' 
the  Internet  at:  http://www.fs.fed.us/ 
r6/wenatchee/planning/i-90- 
wilderness-studv  pdf. 

EIS  No.  020515.  Draft  EIS.  AFS.  OR. 
Metolius  Basin  Forest  Management 
Project.  To  Implement  Fuel  Reduction 
and  Forest  Health  Management 
Activities,  Deschutes  National  Forest. 
Sisters  Ranger  District.  Jefferson 
County.  OR.  Comment  Period  Ends: 
February  15.  2003.  Contact:  Kris 
Martinson  (541)  549-7730.  This 
document  is  available  on  the  Internet 
at:  http://www.fs.fed.us/r6/ 
ten  traloregon/index-metolius.h  tm . 

EIS  No.  020516.  Draft  Supplement.  FTA. 
OR.  WA.  OR.  South  Corridor  Project 
a  Portion  of  the  South/North  Corridor 
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i'roject.  Improvement  to  the  Existing 
Urban  Transportation  System, 
Updated  and  Additional  Information, 
-  Clackamas  and  Multnomah  Counties, 
OR,  Comment  Period  Ends:  Februan,' 
07,  2003,  Contact:  Sharon  Kelly  (503) 
7q7-17.5fi. 

Amended  Notices 

EIS  No.  020502.  Draft  EIS.  MMS.  AK. 
Cook  Inlet  Planning  Area  Oil  and  Gas 
Lease  Sales  191  and  199,  Outer 
Continental  Shelf,  Offshore  Marine 
Environment,  Cook  Inlet,  AK. 
Comment  Period  Ends:  Februar)  1 1 , 
2003,  Confacf;  George  Valiulis  (703) 
787-1662.  Revision  of  FR  Notice 
Published  on  12/13/2002:  Correction 
to  Comment  Period  from  01/27/2003 
to  02/11/2003. 

Dated:  Dfcomber  17.  2002. 
losfjiti  I     Miinlycimery, 
Director.  .\EPA  Compliance  Division,  Office 
of  Federal  Activities. 
[FR  Doc.  02-32127  Filed  12-19-02:  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6636~1] 

Environmental  Impact  Statements  and 
Regulations:  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in 
Federal  Register  dated  April  12.  2002 
(67  FR  17992). 

Draft  EISs 

EHP  No.  D-FHW-I401 75-UT  Rating 
EC2,  Reference  Post  (RP)  13  Interchange 
and  City  Road  Project.  Construction  of 
New  Interchange  at  RP  13  to  1-15  and 
City  Road  in  Washington  City,  Funding, 
Washington  County,  UT. 

Summary:  EPA  expressed 
environmental  concerns  with  water 
quality  analysis  and  limiting  the 
interchange  analysis  to  only  one  build 
alternative.  In  addition,  land  use 
impacts  were  not  quantified  despite 
land  use  change  expectation.  EPA  was 
pleased  to  see  information  on  habitat 
fragmentation  and  impervious  surface 
impacts  documentation. 


ERP  No.  D-fUS-K80043-CA  Rating 
EC2.  juvenile  Justice  Campus  (JJC) 
Construction  and  Operation  of  a  1.400 
Bed  and  Related  Functions  Facility, 
Conditional  Use  Permit.  Fresno  County. 
CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
farmland  protection  and  sole  source 
aquifer  issues. 

ERP  No.  D-NPS-E65060-NC  Rating 
LO.  Carl  Sandburg  Home  National 
Historic  Site.  General  Management  Plan, 
Implementation,  Located  in  the  Village 
of  Flat  Rock,  Henderson  County,  NC. 

Summary:  EPA  review  did  not 
identify  any  potential  environmental 
impacts  requiring  substantive  changes 
to  the  proposal. 

Final  EISs 

ERP  No.  F-DOE-L08061-00  McNar>'- 
John  Day  Transmission  Line  Project, 
Construction.  Operation  and 
Maintenance  of  a  79-mile-long  500- 
Kilovolt-Transmission  Line  between 
McNary  Substation  and  John  Day 
Substation.  Umatilla  and  Sherman 
Counites.  OR  and  Benton  and  Klickitat 
Counties.  WA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-EDA-B99003-CT 
Adriaen's  Landing  Project,  Development 
from  Columbus  Boulevard  south  of  the 
Founders  Bridge  and  Riverfront  Plaza, 
City  of  Hartford,  CT. 

Summary:  EPA  had  no  objections  to 
the  proposed  project  and  encouraged 
continued  efforts  to  coordinate  with 
impacted  communities  around  the 
project  site  and  to  add  pollution 
controls  to  construction  equipment. 

ERP  No.  F-MMS-G0201 1-00  Gulf  of 
Mexico  Outer  Continental  Shelf  Oil  and 
Gas  Lease  Sales:  2003-2007.  Starting  in 
2002  the  Proposed  Central  Planning 
Area  Sales  185,  190.  194,  198,  and  201 
and  Western  Planning  Area  Sales  187. 
192.  196.  and  200.  Offshore  Marine 
Environment.  Coastal  Counties  and 
Parishes  of  TX.  LA.  AL  and  MS. 

Summary:  EPA  had  no  further 
comments  to  offer.  EPA  has  a  lack  of 
objections  to  the  preferred  alternative. 

ERP  No.  FS-AFS-G65049-00 
Vegetation  Management  in  the  Ozark/ 
Quachita  Mountains.  Proposal  to  Clarif\' 
Direction  for  Conducting  Project-Level 
Inventories  for  Biological  Evaluations 
(BEs).  Qzark.  Quachita  and  St.  Francis 
National  Forests,  AR  and  McCurtain  and 
LeFLore  Counties.  OR. 

Summary:  EPA  has  no  objection  to  the 
selection  of  the  preferred  alternative. 
hP.-\  has  no  further  comments  to  offer. 


Dated:  December  17.  2002. 
loseph  C.  Montgomery, 
Director.  \EFA  Compliance  Division.  Office 
of  Federal  Activities. 

IFR  Doc.  02-32128  Filed  12-19-02:  8:45  am) 
B.uNG  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

Notice  of  Intent  To  Gram  an  Exemption 
for  the  Injection  of  Certain  Haza'dojs 
Wastes  to  Environmental  Dispose 
Systems.  Inc   for  Two  Injection  Weiss 
Located  a1  28470  Citrm  Dnve 
Romulus.  Ml 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUts^MARY:  The  United  States 
Environmental  Protection  Agency, 
Region  5,  Chicago  office,  proposes 
(through  this  notice)  to  grant  an 
exemption  from  the  ban  on  disposal  of 
hazardous  wastes  through  injection 
wells  to  Environmental  Disposal 
Systems  Inc.  (EDS)  of  Birmingham. 
Michigan.  If  the  exemption  is  granted. 
EDS  may  inject  all  Resource 
Conserx'ation  and  Recoven.-  Act  (RCRA) 
regulated  hazardous  wastes  through 
waste  disposal  wells  #1-12  and  #2-12. 
The  regulations  promulgated  under  the 
Hazardous  and  Solid  Waste 
Amendments  to  RCRA,  prohibit  the 
injection  of  restricted  hazardous  waste 
into  an  injection  well.  Persons  seeking 
an  exemption  from  the  prohibition  must 
submit  a  petition  demonstrating  that,  to 
a  reasonable  degree  of  certainty,  there 
will  be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous 
On  JanuarN'  21,  2000,  EDS  submitted 
a  petition  to  the  EPA.  Region  5.  Chicago 
office,  seeking  an  exemption  from  the 
ban  based  on  a  showing  that  any  fluids 
injected  will  not  migrate  vertically  out 
of  the  injection  zone  or  laterally  to  a 
point  of  discharge  or  interface  with  an 
imderground  source  of  drinking  water 
(USDW)  within  10.000  years.  The  EPA 
has  conducted  a  comprehensive  review 
of  the  petition,  its  revisions,  and  other 
materials  submitted  and  has  determined 
that  the  petition  submitted  by  EDS,  as 
revised  on  October  3,  6.  27,  and  31. 
2000;  Ianuar>'  12,  April  24.  and  October 
16,  2001:  and  Januarj'  31  August  22, 
September  25.  and  October  23,  2002. 
meets  the  requirements  of  40  CFR  part 
148,  subpart  C. 

DATES:  The  EPA,  Region  5,  Chicago 
office,  requests  public  comments  on 
today's  proposed  decision.  Comments 


•IH. 
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will  be  accepted  until  January  22.  2003. 
Comments  post-marked  after  the  close 
of  the  comment  period  will  be  stamped 
"Late."  Late  comments  do  not  have 
standing  and  will  not  be  considered  in 
the  decision  process.  EPA  will  schedule 
a  public  hearing  to  allow  comment  on 
this  proposed  action.  EPA  will  publish 
a  notice  of  this  hearing  in  a  local  paper 
and  send  it  to  people  on  its  mailing  list. 
If  you  wish  to  be  notified  of  the  date  and 
location  of  the  public  hearing  please 
contact  the  person  listed  below.  EPA 
will  cancel  the  hearing  if  it  has  no 
evidence  of  a  need  for  a  hearing. 

ADDRESSES:  Submit  written  comments, 
by  mail,  to:  Ms.  Sally  Swanson.  Acting 
UIC  Branch  Chief.  United  States 
Environmental  Protection  Agency. 
Region  5,  Underground  Injection 
Control  Branch  (WU-16I).  77  West 
lackson  Boulevard,  Chicago.  Illinois 
60604-3590:  or.  to  use  e-mail,  direct 

'h'^ppa  gov. 

FOR  f-UHIHt.H  l.Nf-OHMAIION  CONTACT:  Mr. 
Harlan  Gerrish.  Lead  Petition  Reviewer, 
at  the  same  address,  Office  Telephone 
Number:  (312)  886-2939,  or.  to  use  e- 
mail,  direct  comments  to 
^'—  *■'■-' ■• 

<;UPPL  irVi  n;  AM<    ^NFORMAIIO.N. 

i.  Hatk;4ruuut! 
A.  Authority 

HSWA,  which  was  enacted  on 
November  8.  1984.  imposed  substantial 
additional  responsibilities  on  those  who 
handle  hazardous  waste.  The 
amendments  prohibit  the  land  disposal 
of  untreated  hazardous  waste  beyond 
specified  dates,  unless  the  EPA 
determines  that  the  prohibition  is  not 
required  in  order  to  protect  human 
health  and  the  environment  for  as  long 
as  the  waste  remains  hazardous  (RCRA 
section  3004(d)(1).  (e)(1).  (f)(2).  (g)(5)). 
RCRA  specifically  defines  land  disposal 
to  include  any  placement  of  hazardous 
waste  into  an  injection  well  (RCRA 
section  3004(k)).  After  the  effective  date 
of  prohibition,  hazardous  waste  can 
only  be  injected  under  two 
circumstances: 

(1)  When  the  waste  has  been  treated 
in  accordance  with  the  requirements  of 
40  CFR  part  268  as  required  bv  section 
3004(m)  of  RCRA.  (the  EPA  has  adopted 
the  same  treatment  standards  for 
injected  wastes  in  40  CFR  part  148, 
subpart  B);  or 

(2)  When  the  owner/operator  has 
demonstrated  that,  to  a  reasonable 
degree  of  certainty,  there  will  be  no 
migration  of  hazardous  constituents 
from  the  injection  zone  for  as  long  as  the 
waste  remains  hazardous.  Applicants 
seeking  an  exemption  from  the  ban  must 


demonstrate  that  the  hyi  I  i  i^ical 

and  geochemical  conditions  at  the  site 
and  the  physicochemical  nature  of  the 
waste  stream(s)  are  such  that  reliable 
predictions  can  be  made  either: 

(a)  That  fluid  movement  conditions 
are  such  that  the  injected  fluids  will  not 
migrate  within  10.000  years:  (1) 
Vertically  upward  out  of  the  injection 
zone;  or  (2)  laterally  within  the  injection 
zone  to  a  point  of  discharge  or  interface 
with  an  Underground  Source  of 
Drinking  Water  (USDW)  (the  no- 
migration  standard):  or 

(o)  That  before  the  injected  fiuids 
migrate  out  of  the  injection  zone  or  to 
a  point  of  discharge  or  interface  with 
USDW.  the  fluid  will  no  longer  be 
hazardous  because  of  attenuation, 
transformation  or  immobilization  of 
hazardous  constituents  within  the 
injection  zone  by  hydrolysis,  chemical 
interactions  or  other  means. 

EDS  has  submitted  a  petition  that  uses 
mathematical  models  to  demonstrate 
that  the  injected  fluids  will  not  migrate 
within  10.000  years. 

The  EPA  published  regulations  setting 
forth  the  requirements  for  petitions  for 
exemption  from  the  disposal  prohibition 
in  the  Federal  Register  on  )uly  26.  1988 
(53  FR  28118).  The  demonstrations  are 
based  on  direct  measurements  of 
geological  properties  of  the  injection 
zone  made  during  the  construction  and 
subsequent  testing  of  the  wells  at  the 
EDS  facility  on  Citrin  Drive  or  on  values 
measured  at  similar  locations  where 
conditions  can  be  expected  to  be  near 
equivalents.  Because  the  model 
encompasses  a  region  which  is  much 
larger  than  sampling  techniques 
employed  along  and  between  the  well 
bores  can  reach,  the  demonstration 
allows  for  uncertainly  by  using  values 
which  are  more  conservative  than  those 
which  the  petitioner  believes  are  most 
appropriate.  The  measurements  are  used 
to  create  a  conceptual  model  of  the 
geological  framework  into  which  waste 
is  injected.  Models  must  account  for 
such  geological  properties  as  the 
porosity,  permeability,  and 
compressibility  of  the  strata  within  the 
injection  zone  which  will  serve  as  the 
reservoir  and  the  strata  which  are 
expected  to  confine  the  waste  within  the 
injection  zone.  Characteristics,  such  as 
density  and  viscosity,  of  the  brine 
currently  within  the  injection  zone  and 
of  the  waste  which  will  be  injected  are 
also  considered.  Equations  have  been 
developed  to  calculate  the  pattern  and 
extent  of  pressure  increase  resulting 
from  injection  for  many  different 
geologic  models.  When  the  proposed 
injection  is  simulated,  computer 
programs  use  the  appropriate  equations 
to  calculate  the  amount  and  distribution 


of  increased  pressure  in  the  disposal 
reservoir.  The  distance  which  fluid  and 
then  independent  molecules  of  the 
injected  waste  will  move  through  the 
reservoir  and  confining  zone  are  also 
calculated. 

During  the  period  of  injection,  fluids 
are  pumped  through  the  injection  wells 
into  porous  geological  formations  at 
pressures  which  are  sufficient  to  force 
the  fluids  to  fiow  thousands  of  feet  into 
the  formations.  In  most  cases,  the 
operator  of  a  particular  group  of 
injection  wells  controls  the  only 
injection  occurring  in  the  area.  If  there 
are  other  nearby  injection  or  production 
wells,  however,  they  will  also  affect 
how  fiuids  move. 

Injection  moves  the  fluids  at  a 
relatively  high  velocity.  This  movement 
slows  immediately,  but  continues  at 
greatly  reduced  speed  for  a  time  after 
injection  ends.  The  length  of  that  time 
is  approximately  equal  to  the  length  of 
the  injection  phase.  By  the  end  of  that 
time,  the  continued  movement  has 
allowed  the  hydraulic  pressures  around 
the  injection  wells  to  return  to  the  pre- 
injection  level,  if  it  is  a  large  injection 
formation.  After  the  pressure  dissipates, 
significant  movement  of  waste  fluid 
results  from  three  phenomena:  Natural 
background  or  regional  flow,  density 
differences,  and  diffusion  of  individual 
molecules  through  geological  materials. 

The  simulation  of  waste  movement  is 
carried  forward  for  a  period  of  10,000 
years.  EPA  chose  a  time  limit  of  10,000 
years  for  the  demonstration  because  a 
demonstration  over  that  time  period 
would  both  suggest  containment  for  a 
substantially  longer  time  period  and  a 
10,000-year  time  frame  would  allow 
time  for  geochemical  transformations 
which  might  render  the  waste 
nonhazardous  or  immobile.  [See  53  FR 
28126).  The  EPA's  Science  Advisory 
Board  agreed  that  the  10.000  year  time 
frame  is  appropriate  in  a  1984  study 
dealing  with  the  storage  of  radioactive 
wastes.  The  EPA's  standard  does  not 
imply  that  leakage  will  occur  at  some 
time  after  10,000  years.  It  requires  a 
demonstration  that  leakage  will  not 
occur  within  that  time  frame. 
Understanding  geological  factors  such 
as  the  permeability  of  intact  rock,  the 
presence  of  transmissive  fractures,  and 
the  identification  of  artificial 
penetrations  of  the  confining  zone 
provides  the  key  to  constructing  an 
accurate  model  and  performing  a  valid 
simulation.  Because  10,000  years  is  a 
relatively  short  interval  of  geologic  time, 
we  assume  that  only  the  three 
phenomena  listed  above  affect  the  rate 
of  movement.  Each  of  these  phenomena 
is  well  understood,  and  their  effects  can 
be  calculated.  If  the  simulation 
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establishes  that  the  injected  waste  will 
not  escape  a  defined  volume  of  rock 
which  is  some  distance  below  the 
USDWs  or  discharge  to  a  USDW  for  a 
period  of  10,000  years,  the  operation 
meets  the  regulatory  no  migration 
standard. 

B.  Facility  Operation 

EPA  previously  issued  permits  to  the 
proposed  EDS  facility  to  commercially 
dispose  of  liquid  wastes  by  deep  well 
injection.  The  operator  has  construrtti^ 
two  wells.  The  proposed  exemption  i^ 
based  on  a  long  term  average  injection 
rate,  for  the  facility  as  a  whole,  of  166 
gallons  per  minute  (gpm)  averaged  over 
one-month  periods  for  a  total  of 
7.275,780  gallons  per  month.  The 
instantaneous  injection  rate  may  reach 
270  gpm  for  the  facility.  The  long  term 
average  rate  limit  is  used  to  bound  the 
area  of  the  waste  plume  so  that  the 
plume  will  be  no  larger  than  the  area 
estimated  in  the  petition.  The 


instantaneous  limit  will  allow  EDS  to 
inject  more  waste  for  some  periods  of 
time  than  others  to  accommodate 
deliveries  during  normal  business  hours 
and  other  occurrences.  The  rate  at 
which  EDS  may  inject  is  also  limited  by 
the  maximum  allowable  surface 
injection  pressure. 

The  conservative  nature  of  the 
demonstration  is  a  significant  aspect  of 
the  demonstrations.  The  result  of  the 
simulations  which  comprise  the 
demonstration  are  not  predictions  of  the 
distance  to  which  the  hazardous  waste 
[)lume  will  move.  Rather,  they  are 
predictions  of  a  distance  beyond  which 
movement  will  not  occur.  That  is,  the 
actual  distance  of  movement  is  expected 
to  be  considerably  less  than  that 
simulated. 

C.  Submission 

On  January  21,  2000,  EDS  submitted 
a  petition  for  exemption  from  the  land 
disposal  restrictions  of  hazardous  waste 
injection  under  the  HSWA  of  RCRA. 


EPA  reviewed  this  submission  for 
completeness  and  provided  comments. 
EPA  received  revised  documents  on 
October  3.  6.  27,  and  31,  2000;  January 
12,  April  24.  and  October  16,  2001;  and 
January  31,  August  22,  September  25, 
2002  and  October  23.  2002,  responding 
to  EP.^  comments 

II    Basis  tor  DtMermiPiatuir; 

A.  Waste  Description  and  Analysis  (40 
CFR  148.22) 

Under  the  proposed  exemption.  EDS 
can  inject  wastes  from  a  variety  of 
industrial  sectors  and  processes 
including:  pharmaceutical  production, 
steel  pickling  operations,  automobile 
parts  fabrication,  and  other  commercial 
disposal  operations  at  facilities  which 
do  not  have  the  means  to  dispose  of 
hazardous  liquid  wastes.  EDS  has 
petitioned  the  EPA,  Region  5,  to  grant 
an  exemption  to  allow  injection  of 
wastes  bearing  the  following  RCRA 
waste  codes: 
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B.  Well  Construction  and  Operation 

l§  148.22] 

EDS  plans  to  operate  the  disposal 
wells  for  at  least  20  years.  The  physics 
of  well  injection  is  well  understood 
because  of  theoretical  studies  conducted 
by  oil  production  companies  and 
observations  through  the  long  history  of 
injection  and  production  in  oil  fields. 
EPA  has  developed  the  UIC  program 
under  the  Safe  Drinking  Water  Act  to 
prevent  underground  injection  which 
endangers  USDW-  The  program 
regulates  construLtiuii  and  operation  of 
most  injection  wells.  The  regulations 
impose  extra  rH(jii!rfnif'nts  on  hazardous 
waste  injection  \\»  ii^  The  operations  of 
wells  used  for  the  disposal  of  hazardous 
wastp"^  aro  subject  to  an  oxacting 
peri!;it!iiiu  program   ninthly  review  of 
mi  li!'   iMiu  records,  and  periodic  testing 
of  till  \M  il  and  disposal  reservoir. 
Additional  safeguards,  such  as  those  set 
forth  in  the  proposed  decision,  cire  also 
imposed. 

Figure  1  includes  a  schematic  diagram 
of  the  construction  of  \Vp!!  #2-12  and 
the  formations  [>cn<'triHfii  h\  thf  w.'il- 
The  EDS  wells  have  been  constructed 
using  four  strings  of  steel  casing  for  each 
well.  As  the  wells  were  drilled, 
increasingly  smaller  casings  were 
placed  in  the  well  and  cemented  to  the 
surface.  The  first  cemented  casings  are 
20  (in  #1-12)  and  16  (in  #2-12)  inches 
in  diameter  and  were  set  at  119  and  177 
feet,  re^()t'i  fivcly.  to  stabilize  the  well 
bores  tlu  ait:li  the  unconsolidated 
glacial  diitt    1  he  second  strings  of 
casing  are  13  V«  inches  in  diameter  and 
were  set  at  396  and  598  feet, 
respectively,  to  prevent  loss  of  drilling 
fluid  into  cavernous  zones  in  the 
--hallow  bedrock.  The  third  strings  of 
casing  were  planned  to  provide  the 
safest  possible  mnduit  through  the  near- 
surface  US!)\\  >-    rhese  casings  are  9V8 
int  h>'^  in  liidineter  and  are  set  at  824 
and  1444  ieet,  respectively   The  find! 
casing  is  set  from  the  surface  to  within 
the  top  of  the  formation^  which  will  In 
used  as  the  waste  reser\  m   The^t 
casings  are  7  inches  in  diameter  in  i  die 
set  at  4,080  and  3,983  feet,  respectively 
The  space  around  each  of  the  casings 
was  sealed  with  cement  from  the  base 
of  the  casing  to  the  surface.  Cementing 
eliminates  potential  a.  t-nues  for  either 
the  injected  fluid  or  fluid  from  other. 
shallower  zones  to  flow  outside  the 
casings  and  into  USDWs. 

EDS  will  inject  the  waste  through  a 
tubing  set  on  a  packer  and  isolated  fn  in 
the  casmc  In  a  fluid-filled  annulus. 
which  uiii  be  continuously  monitored 
for  pressure  change.  The  monitoring 
system  is  designed  to  trii;)jer  alarms  and 
shut  off  injection  li  the  mjectiun 


pressure  exceeds  the  maximum 
permitted  levels,  or  if  the  difference 
between  the  injection  and  annulus 
pressures  falls  below  the  minimum 
permitted  level. 

Thus,  the  integrity  of  the  construction 
will  be  monitored  constantly  by 
measuring  the  pressure  within  the 
annulus  between  the  casings  and  tubing 
and  tracking  the  amounts  of  liquid 
added  to  or  removed  from  the  annulus 
system.  Even  a  small  leak  should  be 
detected  before  environmental  injury 
occurs.  More  rigorous  annual  testing 
ensures  that  even  ver\  small  leaks  are 
discovered.  The  pressure  in  the  annulus 
will  be  manitaini'd  at  a  higher  level  than 
the  pressures  m  either  the  formations 
outside  the  casing  or  w  ithin  the 
injection  tubing.  Therefore,  even  if  a 
leak  occurs,  the  waste  will  not  leak  into 
the  annulus;  instead,  annulus  fluid  will 
leak  into  the  injection  tubing  through 
which  waste  is  being  injected  and  be 
carried  downward  into  the  waste 
disposal  reservoir  or.  in  the  case  of  a 
casing  leak,  annulus  fluid,  not  waste, 
will  leak  into  the  formations 
surrounding  the  well. 

As  described,  the  construction 
provides  for  a  replaceable  tubing  and  a 
svstem  to  detect  when  replacement  of 
the  tubing  is  necessary.  The  tubing 
prevents  the  waste  from  contacting  all 
except  the  lowermost  few  tens  of  feet  of 
casing,  which  are  made  of  a  corrosion 
resistant  alloy.  The  three  casing  strings 
and  layers  of  cement  through  the  fresh 
water  bearing  formations  provide  extra 
protection  from  contamination. 

In  order  to  ensure  that  the  wastes, 
once  safely  injected  into  the  disposal 
formation,  remain  there,  the  UIC 
program  regulates  injection  pressure 
and  waste  properties,  and  requires 
regular  testing  of  the  integrity  of 
injection  wells'  construction.  The 
injection  pressure  is  important  because 
injection  pressure  drives  fluid 
movement  through  both  the  reservoir 
rock  and  the  overlying  confining  rock. 
No  rock  is  completely  impermeable. 
Because  the  confining  rock  is  usually 
less  than  one  thousandth  as  permeable 
as  reservoir  rock,  the  distance  of  vertical 
movement  through  the  confining  rock  is 
less  than  one  thousandth  as  great  as  the 
horizontal  movement  through  the 
reservoir  rock.  If  sufficiently  high,  the 
miertinn  pressure  \m!1  fracture  the 
ri"ser\iiir  rock  and,  at  tueher  pressures. 
mav  fracture  the  confining  rock 
Therefore.  EDS  conducted  tests  during 
well  ( (instruction  to  measure  the 
resistance  of  the  rock  of  the  injection 
and  confining  zones  to  fracturing.  These 
tests  showed  that  injecting  at  pressures 
below  903  pound  per  square  inch  (psi) 
measured  at  the  surface  will  not  create 


fractures  in  the  injection  zone.  The 
permits  are  being  modified  to  limit  the 
injection  pressure  at  the  surface  to  903 
psi. 

The  permits  for  the  injection  wells 
will  limit  the  rate  of  injection,  the 
pressure  at  which  injection  takes  place, 
and  the  concentration  of  hazardous 
constituents  to  ensure  that  the  actual 
conditions  under  which  injection  occurs 
are  less  likely  to  cause  increased 
migration  of  hazardous  constituents 
than  those  proposed  and  simulated  as 
described  in  section  F  of  this  Fact  Sheet. 
This  will  ensure  that  injected  wastes 
will  remain  in  the  disposal  formations, 
at  depths  below  3,700  feet,  for  at  least 
10,000  years. 

Information  available  includes  results 
of  testing  a  well  which  EDS  drilled  in 
1993,  four  miles  away  from  the 
locations  of  wells  #1-12  and  #2-12. 
This  well  is  the  nearest  well  drilled  into 
the  Mt.  Simon,  Eau  Claire,  and  lower 
Franconia  Formations,  which  will  serve 
as  reservoirs;  or  into  the  upper 
Franconia-Dresbach,  Trempealeau, 
Greenwood,  and  lower  Black  River 
Formations,  which  will  serve  as  the 
arresting  interval  for  wastes  injected  by 
EDS.  Information  from  this  well  and 
other  wells  in  Michigan  and  Ohio  was 
used  to  determine  the  extent  and  shape 
of  the  important  geological  formations. 
Other  nearby  wells  tend  to  go  no  deeper 
than  the  Trenton  Formation  which  was 
penetrated  at  about  2,950  feet  in  the 
EDS  wells. 

Additional  information  was  gained 
through  testing  of  the  new  wells.  Among 
other  information,  the  UICB  reviewers 
looked  at  the  distribution  of  porosity 
and  permeability  along  the  well  bore, 
the  hydrostatic  pressure  in  the 
reservoirs  to  be  used  for  disposal,  and 
the  fracture  opening  and  closure 
pressures  in  the  disposal  formation  as 
well  as  in  the  overlying  formations.  The 
interaction  of  these  factors  determines 
the  rate  at  which  waste  cjm  be  injected 
without  having  effects  on  the  injection 
zone  that  can  result  in  vertical 
movement  through  created  fractures. 
The  cementing  and  condition  of  the 
casing  were  also  reviewed  and  found 
adequate. 

C.  Mechanical  Integrity  Test  Information 

The  mechanical  integrity  tests 
described  below  were  witnessed  by 
EPA's  contract  inspectors.  The  test 
records  were  examined  by  UICB 
employees  who  recorded  thefr 
observations  and  concluded  that  the 
tests  were  successfully  passed. 

To  assure  that  the  vvaste  does  not  leak 
from  the  tubing  prior  to  reaching  the 
injection  zone,  40  CFR  148.20(a){2)(iv) 
requfres  submission  of  results  frtjm  a 


MHti 


K.Misti!     V'n)    r>7    \'n    ?4'^/FriHHV    Dpffmhpr  70    ?nn?/Nntirps 


satisfactory  annulus  pressure  test  and  a 
Radioactive  Tracer  Survey  to  test  the 
cement  seal  at  the  base  of  the  casing 
which  were  performed  within  one  year 
of  petition  submission.  On  April  4, 
2002,  EDS  used  a  pressure  test  to 
demonstrate  the  absence  of  leaks  in  the 
casing,  tubing  and  packer  of  well  #1-12 
by  forcing  water  into  the  annulus  to 
create  a  pressure  of  1.130  psi  and  then 
closed  the  valve  used  to  add  water  to 
the  annulus.  The  test  standard  is  a 
pressure  change  of  less  than  3%  in  one 
hour.  The  pressure  declined  by  11  psi. 
which  is  just  less  than  1%.  On  April  4. 
2002.  EDS  tested  the  construction  of 
well  #2-12  by  using  1.110  psi.  The 
pressure  declined  to  1.090  psi.  Twenty 
psi  is  about  2%,  so  both  wells  passed 
the  test  and  demonstrated  the  absence  of 
leaks  in  the  tubing  and  casing,  and 
packers.  This  aspect  of  mechanical 
integrity  (MI)  is  discussed  in  the  federal 
regulations  at  40  CFR  146.8(a)(1).  The 
sealing  of  the  casing  to  the  rock 
surrounding  the  well  bore  immediately 
above  the  injection  interval  was  tested 
using  a  short-lived  radioactive  (RA) 
tracer  material  which  was  carried  deep 
into  each  well  by  a  geophysical  logging 
fool  lowered  into  the  wells  on  a  cable 
on  January  8,  2002,  in  the  case  of  well 
#1-12.  and  on  December  6.  2001.  in  the 
case  of  well  #2-12.  The  tracer  was 
released  during  injection  of  fresh  water. 
The  same  tool  which  releases  the  tracer 
also  contains  detectors  that  are  used  to 
trace  the  movement  of  the  RA  tracer.  If 
the  cement  sealing  the  well  bore  is  not 
sound.  RA  material  will  go  up  the  well 
bore  outside  the  casing.  The  logging  tool 
is  used  to  determine  the  depth  to  which 
the  tracer  moves  before  it  leaves  the 
well  bore.  There  was  no  indication  of 
upward  movement  during  either  test. 
Both  of  these  tests  will  be  repeated 
annually. 

In  addition.  EDS  made  temperature 
measurements  at  short  intervals  along 
the  well  bores  to  determine  if  liquid  is 
moving  from  any  formations  penetrated 
by  the  well,  along  the  well  bore,  and 
into  a  USDW.  New  temperature  logs 
will  be  made  at  five-year  intervals. 
These  two  tests  (radioactive  tracer 
surveys  and  temperature  logs)  offer  very 
effective  means  of  determining  whether 
the  injected  waste  remains  in  the 
injection  zone. 

D.  Site  Description 

The  EDS  injection  wells  are  located  at 
28470  Citrin  Drive  within  the  City  of 
Romulus  in  Wayne  County.  Michigan, 
near  Detroit. 

1.  Geological  Location 

Geologically  these  wells  are  located 
on  the  eastern  edge  of  the  Michigan 


Basin.  Locally,  dip  is  to  the  northwest 
at  about  100  feet  per  mile.  About  4.350 
feet  of  Paleozoic  sedimentary  rocks 
covered  by  about  100  feet  of  glacially 
deposited  materials  overlie  the  granitic 
Precambrian  basement. 

The  injection  wells  at  the  EDS  facility 
have  approximately  2.980  feet  of 
separation  between  the  lowermost 
USDW,  found  in  the  Detroit  River 
Formation,  less  than  390  feet  below  the 
surface,  and  the  top  of  the  injection 
zone  3.369  feet  below  the  surface  (See 
Figure  1).  This  separation  zone  is 
composed  of  dolomites,  shales, 
sandstones  and  siltstones  which  are 
predominantly  characterized  by  low 
permeability  at  this  location.  Pressure 
bleed-off  zones  are  an  important  factor 
in  the  containment  of  wastes.  All 
sedimentary  formations  are  made  up  of 
horizontal  layers  which  have  differing 
permeabilities.  Layers  with  low 
permeability  retard  upward  movement 
and  layers  with  high  permeability  allow 
both  upward  and  horizontal  movement. 
Because  upward  movement  is  resisted 
again  and  again  by  layers  with  low 
permeability,  fluids  tend  to  flow 
horizontally.  As  a  result,  the  pressure 
which  drives  the  movement  is  reduced 
by  the  horizontal  flow  which  occurs  in 
any  layer  having  higher  permeability 
than  the  layer  above  it.  The  regulations 
require  at  least  one  major  permeable 
bleed-off  zone  between  the  injection 
zone  and  the  base  of  the  USDWs.  At  the 
EDS  facility,  the  major  bleed-off  zones 
are  the  White  Niagaran  between  2,133 
and  2.227  feet  and  the  Sylvania 
Sandstone  between  400  and  550  feet 
below  the  surface.  In  addition, 
numerous  other  zones  are  composed  of 
sand  or  dolomitized  limestone  which 
have  sufficient  porosity  and 
permeability  to  function  as  pressure 
bleed-off  zones. 

Seismicity.  Michigan  is  an  area  of  low 
seismic  risk.  Earthquakes  felt  in 
Michigan  have  been  generally  minor. 
Moreover,  the  steel  casings  of  deep 
injection  and  production  wells  are  more 
flexible  and  resilient  than  the  rock 
through  which  they  pass.  As  a  result, 
they  are  not  damaged  as  a  result  of 
earthquakes  unless  actually  sheared  as  a 
result  of  movement  along  a  fault  which 
they  penetrate  as  demonstrated  by  wells 
in  seismically  active  areas  like 
California  and  Alaska.  Because  the 
Midwestern  earthquakes  are  widely 
scattered,  with  none  reported  in  the 
immediate  vicinity  of  the  EDS  location, 
and  have  epicenters  deep  within  the 
Precambrian  granitic  rocks  far  below  the 
injection  reservoir,  there  is  virtually  no 
possibility  of  damage  as  a  result  of 
seismic  activity. 


2.  Injection  Zone  Description 

The  injection  zone  must  have 
reservoir  strata  with  sufficient 
permeability,  porosity,  thickness,  and 
areal  extent  to  allow  the  injected  fluid 
to  be  distributed  through  a  large  volume 
of  rock  so  that  there  is  no  long  term 
increase  in  pressure  in  the  injection 
zone.  Above  the  reservoir  zone,  the 
injection  zone  must  have  strata  which 
have  low  vertical  permeability  and  are 
continuous  across  the  area  within  which 
the  reservoir  strata  will  be  affected  by 
injection.  These  are  called  arresting 
strata,  and  they  prevent  upward 
movement  of  wastes  from  the  injection 
zone  to  USDWs  or  the  surface. 

The  injection  zone  for  the  EDS  facility 
is  between  3.369  and  4.468  feet  below 
the  surface.  It  consists  of  900  feet  of 
reservoir  and  overlying  arresting  strata, 
and  includes  upper  Precambrian  rocks 
at  the  base  and  the  Mt.  Simon.  Eau 
Claire.  Franconia-Dresbach. 
Trempealeau,  Glenwood.  and  lower 
Black  River  Formations  (See  Figure  1). 
EDS  has  subdivided  the  injection  zone 
into  an  injection  interval  and  an 
arrestment  interval.  The  Mt.  Simon.  Eau 
Claire,  and  Franconia-Dresbach 
Formations  at  depths  from  3.937  to 
4.550  feet  below  the  surface  will 
actually  contain  the  injected  wastes. 
They  make  up  theinjection  interval 
The  Trempealeau,  Glenwood  and  Black 
River  Formations  between  3.369  and 
3.937  feet  below  the  surface  will  prevent 
the  waste  from  moving  upward.  They 
make  up  the  arrestment  interval.  Each  of 
these  formations  extends  far  beyond  the 
vicinity  of  the  EDS  facility.  The  Mt. 
Simon  and  Eau  Claire  Formations  reach 
the  surface  in  Wisconsin,  hundreds  of 
miles  from  the  EDS  facility. 

Waste  is  injected  directly  into  the 
injection  interval  from  the  open-hole 
portion  of  the  waste  disposal  wells.  The 
Mt.  Simon  and  Eau  Claire  Formations 
are  composed  of  sandstones  interbedded 
with  siltstone.  limestone,  dolomite,  and 
shale.  These  formations  contain  a 
number  of  zones  which  appear  capable 
of  accepting  injected  waste.  The  lower 
limit  for  porosity  of  rock  which  seems 
to  accept  injected  liquids  is  12%.  The 
open-hole  geophysical  logs  identified  a 
total  of  255  feet  of  section  with  porosity 
greater  than  12%. 

The  permeability  for  the  receptive 
intervals  of  the  Eau  Claire  and  Mt. 
Simon  as  a  whole  has  been  calculated 
by  analyzing  the  pressure  changes 
occurring  during  injection  tests.  A  two- 
layer  model  was  required  in  order  to 
simulate  the  pressures  actually 
recorded.  The  two  layers  are  actually  a 
summation  of  the  effects  of  numerous 
layers,  some  with  higher  permeability 
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and  some  with  lower.  The  zones  with 
higher  permeability  can  be  described  as 
33  feet  in  thickness  with  an  average 
permeability  of  400  millidarcies  (md). 
The  zone  with  lower  permeability  can 
be  described  as  190  feet  thick  with  an 
average  permeability  of  63.43  md. 

The  arresting  interval  is  the  portion  of 
the  injection  zone  above  the  injection 
interval,  and  contains  dense  carbonates 
and  shale  units  with  low  permeability 
and  porous  carbonates  and  sandstones 
which  are  pressure  bleed-off  units.  EDS 
calculated  an  average  permeability  for 
the  arresting  interval  by  calculating  the 
harmonic  average  of  vertical 
permeability  measurements  from  the 
core  samples  having  less  than  12% 
porosity  That  analysis  concluded  that 
the  effective  vertical  permeability  of  the 
arresting  interval  is  less  than  0.005  md. 

Fracture  logging  of  the  three  wells 
drilled  by  EDS  indicated  several  sub- 
vertical  fractures  in  the  arresting 
interval.  These  fractures  have  limited 
height  and  appear  to  be  filled  by 
mineral  deposits,  and  do  not 
compromise  the  integrity  of  the 
arresting  interval.  Because  there  are  no 
known  transmissive  fractures  or  faults 
in  the  arresting  interval,  it  is  suitable  for 
long  term  waste  retention. 

3.  Confining  Zone  Description 

In  addition  to  the  arresting  strata 
within  the  injection  zone,  the  injection 
zone  must  be  overlain  by  a  second  series 
of  strata  which  are  sufficient  to  prevent 
upward  fluid  movement.  These  strata 
are  known  as  the  confining  zone.  Like 
the  arresting  interval,  the  confining  zone 
must  be  (1)  laterally  continuous,  (2)  free 
of  transecting,  transmissive  faults  or 
fractures  over  an  area  sufficient  to 
prevent  fluid  movement,  and  (3)  of 
sufficient  thickness  and  lithologic  and 
stress  characteristics  to  prevent  vertical 
propagation  of  fractures.  The  immediate 
confining  zone  above  the  injection  zone 
at  EDS  is  made  up  of  the  upper  Black 
River  Limestone,  the  Trenton 
Formation,  and  the  Utica  and 
Cincinnatian  Shales  which  are  found 
between  2.364  and  3.369  feet  (See 
Figure  1).  This  confining  zone  is  1.000 
feet  in  thickness,  and  the  top  is  at  an 
elevation  2.000  feet  below  the 
lowermost  USDW.  No  fractures  were 
detected  in  the  well  bores  and  no 
transmissive  faults  or  fractures  are 
otherwise  known  to  exist  in  the 
confining  zone  within  the  area  of 
review. 

The  confining  zone  will  resist  vertical 
migration  because  of  its  low  natural 
permeability.  The  confining  zone  must 
be  separated  from  the  lowermost  USDW 
by  at  least  one  sequence  of  permeable 
and  less  permeable  strata  that  will 


provide  added  layers  of  protection  by 
either  providing  additional  confinement 
(low  permeability  units)  or  allowing 
pressure  bleed-off  (high  permeability 
units).  Overlying  the  confining  zone,  the 
Clinton  Formation  is  made  up  of  shales 
and  dolomite  having  low  porosity  and 
permeability.  The  Salina  Formation 
contains  thick  beds  of  dense,  plastic 
anhydrite  and  salt  separated  by 
dolomite,  some  of  which  is  porous  and 
permeable,  and  shale  between  1,300  and 
2,100  feet.  The  anhydrite  and  salt  offer 
very  effective  barriers  to  fracturing  and 
flow  because  they  deform  plastically 
under  the  weight  of  the  overlying 
formations  to  reseal  any  void  space.  The 
White  Niagaran  between  2.133  and 
2.227  feet  is  a  dolomite  which  the  well 
site  geologist  described  as  "a  new 
disposal  formation"  in  a  letter  mailed  to 
the  EPA  on  December  27.  2001.  In 
addition,  the  Sylvania  Sandstone 
between  the  depths  of  400  and  550  feet 
is  a  thick,  porous,  and  permeable 
formation  which  has  been  used 
extensively  as  an  injection  zone  in  the 
area.  It  is  capable  of  accepting  large 
amounts  of  fluid  without  developing 
hydrostatic  pressures-which  would  be 
high  enough  to  either  fracture  it  or  even 
cause  formation  water  to  flow  through 
an  open  conduit  into  the  USDW.  The 
layers  are  continuous  for  hundreds  of 
square  miles.  They  provide  the  added 
layers  of  protection  required  by  the 
regulations. 

4.  Geochemical  Conditions 

The  petitioner  must  adequately 
characterize  the  injection  and  confining 
zone  fluids  and  rock  types  to  determine 
the  waste  stream's  compatibility  with 
these  zones.  The  injection  zone  is 
composed  mainly  of  quartz  sandstone, 
with  minor  amounts  of  siltstone  and 
dolomite.  These  rock  types  are  known  to 
be  resistant  to  most  chemical  attack. 
These  Mt.  Simon  rock  types  are  found 
in  all  wells  which  inject  into  the  Mt. 
Simon.  Periodic  measurements  in  other 
wells  injecting  corrosive  wastes  into  the 
Mt.  Simon  do  not  show  changes  in  the 
size  and  shape  of  the  well  bores. 
Because  these  rocks  generally  are  very 
resistant  to  chemical  degradation,  we 
anticipate  little,  if  any,  compatibility 
problems.  To  alleviate  any  problems 
that  may  arise  from  reactions  between 
the  native  formation  fluids  and  the 
injected  wastes,  EDS  will  inject  fresh 
water  to  serve  as  a  buffer  between  the 
formation  water  and  the  injectate  before 
it  begins  to  inject  wastes  and  between 
injecting  each  batch  of  waste.  The  fresh 
water  buffers  will  prevent  wastes  which 
might  react  with  each  other  to  form 
solids  from  mixing  in  the  near  well-bore 
region  and  will  dilute  the  mixtures 


when  they  du  come  into  contact  as  a 
result  of  mixing  due  to  dispersion  so 
that  the  possibility  of  reactions  will  be 
reduced.  The  confining  zone  is 
composed  of  silty  shale  and  shaley 
dolomite.  The  injected  fluid  should 
have  little  effect  on  the  dolomitic  layers 
because  dolomite  does  not  react  with 
dilute  acids  at  the  temperatures  which 
will  exist  in  the  injection  zone.  The 
shale  layers  are  ven,'  stable  and  will  be 
essentially  unaffected  by  contact  with 
the  injectate. 

5.  Wells  in  Area  of  Review- 
Under  40  CFR  146.63,  the  area  of 
review  (AOR)  of  class  1  hazardous  waste 
wells  is  a  two-mile  radius  around  the 
well  bore  or  a  larger  area  specified  by 
EPA  based  on  the  calculated  cone  of 
endangering  influence  of  the  well.  The 
cone  of  endangering  influence  is  the 
area  within  which  pressurizing  the 
injection  interval  can  raise  a  column  of 
formation  fluid  or  injected  fluid 
sufficiently  to  cause  contamination  of  a 
USDW.  When  calculated  using  values 
for  geological  parameters  w-hich  are 
accepted  as  most  likely  to  be 
representative  of  actual  conditions,  the 
cone  of  endangering  influence  for  the 
EDS  injection  wells  has  a  radius  of 
23.275  feet,  or  4.4  miles  from  the  center 
of  the  line  between  the  two  wells. 
However,  because  this  did  not  represent 
a  worst-case  scenario,  EDS  used  more 
conservative  values  and  calculated  an 
enlarged  cone  of  endangering  influence 
which  reaches  32.280  feet  from  the 
center  of  the  line  connecting  the  two 
wells.  Under  40  CFR  148.20(a)(2)(ii).  a 
petitioner  must  locate,  identif\'.  and 
ascertain  the  condition  of  all  wells 
within  the  injection  well's  area  of 
review  that  penetrate  the  injection  zone 
or  the  confining  zone.  EDS  conducted  a 
well  search  over  the  larger  cone  of 
endangering  influence  consistent  with 
the  requirements  of  40  CFR 
148.20(a)(2)(ii)  and  146.64,  and 
identified  two  wells  penetrating  the 
confining  zone  and/or  injection  zone. 
As  discussed  below  both  of  these  wells 
have  been  properly  plugged,  completed 
or  abandoned  so  no  corrective  action  is 
required  under  40  CFR  148.20(a)(iii)  and 

146.64. 

The  McClure  Oil  Co.  Fritsch  et  al.  #1 
is  located  about  4.5  miles  south  of  the 
EDS  site.  That  well  was  drilled  to  a 
depth  of  2.885  feet  in  1955  and  then 
plugged  with  heavy  mud  with  a  bridge 
plug  at  1750  feet.  The  plugging  was 
approved  on  July  21.  1955.  by  the 
Michigan  Department  of  Conservation. 
This  well  has  been  properly  abandoned, 
and  there  is  no  potential  for  fluids  to 
move  through  a  conduit.  Moreover,  the 
maximum  depth  of  this  well  is  almost 
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800  feet  above  the  reach  of  the  predicted 
upward  migration  of  waste  from  the 
EDS  well. 

The  second  well,  the  EDS  #1-20.  was 
drilled  by  EDS  in  1993  at  a  site  which 
was  to  be  used  for  the  facility  under 
review.  This  well,  which  was  properly 
completed  pursuant  to  an  EPA  UlC 
permit,  penetrates  the  entire  injection 
zone.  The  lower  portion  of  the  well  has 
been  plugged  using  a  cast  iron  bridge 
plug  above  the  injection  zone  with  50 
feet  of  cement  on  top  of  the  bridge  plug. 
This  meets  Region  5's  standards  for 
plugging  wells  within  the  AOR,  and  will 
prevent  the  well's  casing  from  serving  as 
a  conduit  for  the  movement  of  fluids 
from  the  injection  zone.  Moreover,  on 
January  12,  1999,  EDS  entered  into  a 
Stipulation  and  Consent  Agreement 
with  the  Michigan  Department  of 
Environmental  Quality  (MDEQJ.  This 
agreement  authorizes  EDS  #1-20  to 
remain  inactive  and  not  be  considered 
abandoned,  so  long  as  all  applicable 
requirements  are  met.  until  30  days  after 
EDS'  receipt  of  all  MDEQ  approvals  for 
the  Citrin  Drive  facility.  The  agreement 
requires  EDS  to  permanently  plug  and 
abandon  the  well  within  that  30-day 
period.  When  the  well  is  abandoned,  the 
EPA  UIC  permit  for  well  #1-20  requires 
that  the  well  must  be  properly  plugged 
and  abandoned  under  a  plan  approved 
by  EPA.  Well  #  1-20  is  properly 
completed,  is  not  abandoned,  and  will 
be  permanently  plugged  and  abandoned 
pursuant  UK^  requirements.  Therefore,  a 
corrective  action  plan  under  40  C.FR 
148.20(a)(iii)  and  146.64  is  not  required. 

It  is  probable  that  Sun  Pipe  Line 
Company  will  drill  at  least  one  injection 
well  slightly  more  than  one  half  mile 
from  the  nearest  EDS  well.  Region  5 
issued  a  permit  for  the  construction  of 
a  well  to  be  used  for  the  injection  of 
non-hazardous  salt  brine  about  2,800 
feet  northeast  of  the  nearest  EDS  well. 
Any  injection  wells  which  the  Sun  Pipe 
Line  Company  drills  will  be  constructed 
to  standards  approved  by  Region  5  for 
the  protection  of  USDWs  and  the 
construction  will  be  overseen  by  Region 
5's  contract  inspectors. 

Because  no  wells  penetrating  the 
confining  zone  or  injection  zone  are 
improperly  plugged,  completed  or 
abandoned,  a  corrective  action  plan  is 
not  required  under  40  CFR  146.64  and 
148.20(a)(2)(iii). 

6.  Absence  of  Known  Transmissive 
Faults 

There  are  no  known  transmissive 
faults  in  the  Glenwood,  Trempealeau, 
and  Franconia  Formations,  the  strata 
within  the  injection  zone  that  will 
confine  fluid  movement.  Moreover,  the 
interference  test  conducted  on  June  12- 


15.  2002.  indicates  that  there  are  no 
transmissive  fractures  cutting  the 
injection  interval  within  the  area 
between  and  near  the  wells. 

E.  The  Use  of  Predictive  Models  to 
Demonstrate  No  Migration 

The  most  practical  and  credible 
means  for  petitioners  to  demonstrate  no 
migration  of  hazardous  constituents 
from  the  injection  zone  is  through  the 
use  of  predictive  mathematical  models. 

1.  Conceptual  Models 

As  discussed  in  the  preamble  to  the 
final  rule  for  petitioning  for  exemption, 
no-migration  demonstrations  rely  upon 
conservative  modeling  techniques  to 
evaluate  the  potential  for  migration  of 
hazardous  constituents  from  the 
injection  zone.  Fluid  flow  modeling  is  a 
well-developed  and  mature  science  and 
has  been  used  for  many  years  in  the 
petroleum  industry.  A  wide  range  of 
models  exists  that  provide  the  capability 
to  analyze  pressure  build  up,  lateral 
waste  migration,  vertical  fluid 
permeation  into  overlying  confining 
material,  and  leakage  through  defects  in 
overlying  aquitards;  and  models  make  it 
possible  to  predict  tendencies  or  trends 
of  events  that  have  not  yet  occurred  or 
that  may  not  be  directly  observable. 
Under  the  no  migration  standard,  a 
demonstration  need  not  show  exactly 
what  will  occur,  but  rather  what 
conditions  will  not  occur.  Conservative 
modeling  can  be  used  to  "bound  the 
problem  "  and  can  legitimately  form  the 
basis  for  the  petition  demonstration. 
(See  50  FR  28126-28127  (July  26. 
1988)). 

2.  Model  Validation 

The  conceptual  model  incorporated 
within  the  "no-migration  " 
demonstration  must  be  validated.  The 
objective  of  model  validation  is  to 
demonstrate  that  the  model  adequately 
represents  the  type  of  rock  layers,  the 
physical  processes  of  the  injection  zone, 
and  the  boundary  conditions  of  the 
modeled  interval. 

In  this  case,  a  two-layer  model  was 
found  to  match  the  pressure  responses 
measured  during  an  interference  test. 
We  know  from  the  measurements  made 
during  drilling  that  there  are  many 
layers  of  significantly  different 
properties  within  the  injection  zone. 
However,  it  is  often  the  case  that  the 
effects  of  many  layers  can  be 
consolidated  so  that  a  simpler  model 
can  be  used.  The  values  determined  for 
the  two  model  layers  are  reasonable 
based  on  the  type  of  rock  in  the 
injection  zone  and  the  actual 
measurements  of  physical  properties.  As 


a  result,  this  part  of  the  model  is 
validated. 

3.  Verification  of  Mathematical 
Simulators 

When  used  to  make  predictions,  the 
simulator  must  be  adequately  verified. 
The  verification  process  has  two 
principal  objectives:  (1)  To  ensure  that 
the  simulation  code  is  mathematically 
accurate,  and  (2)  to  ensure  that  the 
various  features  of  the  code  are  used 
correctly  Frequently  simulators  are 
verified  by  comparing  the  results  of  the 
simulator  to  be  verified  against  the 
n?sults  from  a  previously  verified 
simulator  or  an  analytical  solution. 

Several  different  computer  programs 
were  used  to  simulate  various 
phenomena  in  this  demonstration. 
Pressurization  was  simulated  using  a 
computer  code  named  INTERACT.  The 
movement  of  the  plume  was  simulated 
using  empirical  formulas  which  were 
verified  by  matching  results  of 
simulations  incorporating  similar 
models  against  those  produced  by 
SWIFT  II.  which  has  been  extensively 
verified.  Each  of  these  methods  and 
computer  codes  has  been  used  in 
previous  no  migration  demonstrations. 

F  Application  of  Computer  Simulation 
to  the  No-migraiion  Demonstration 

The  petitioner  chose  to  demonstrate 
that  waste  injected  at  the  EDS  facility 
wastes  will  remain  in  the  injection  zone 
and  will  not  migrate  to  a  point  of 
discharge  or  interface  with  an 
underground  source  of  drinking  water 
for  a  period  of  10.000  years.  This 
demonstration  was  based  on  a  showing 
that  a  geological  model  representative  of 
the  disposal  reservoir  and  the  overlying 
rock  strata  would  contain  the  waste 
constituents  within  the  disposal 
reservoir  for  a  period  of  10,000  years 
under  the  conditions  of  the  simulation. 

1.  Model  Development  and  Calibration 

The  development  of  the  EDS  model 
was  conceived  to  be  conservative  to 
account  for  the  uncertainties  which 
exist  because  of  inherent  geological 
variability  and  because  the  subject  wells 
had  not  been  constructed  at  the  time  the 
modeling  was  begun.  A  conceptual 
model  was  developed  using  information 
developed  from  logs,  core  and  other 
testing  carried  out  during  drilling  of  the 
EDS  #1-20  well.  The  model  included 
hydrogeologic  information  such  as 
porosity,  permeability,  and  thickness  of 
the  various  zones.  Next,  this  initial  set 
of  hydrogeologic  parameters  was 
calibrated  or  fine-tuned  by  comparing 
pressure  responses  predicted  using 
these  parameters  to  pressure  records 
from  injection  tests  of  wells  #1-12  and 
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2-12  made  during  the  period  from  June 
12-15.  2002. 

Other  model  parameters,  such  as 
viscosity  of  the  injected  fluid,  and 
diffusion  coefficients  of  the  waste 
constituents,  were  assigned  from  site- 
specific  information  when  possible,  and 
otherwise  based  on  values  which  have 
been  reported  in  similar  situations  and 
appeared  in  peer-reviewed  writings. 
\Vhere  parameters  were  uncertain, 
conservative  values  were  chosen.  For 
those  parameters  most  affecting  pressure 
build  up  and  waste  migration,  such  as 
permeability,  a  range  of  values  was 
modeled  so  that  pressure  and  migration 
under  less  favorable  conditions  could  be 
determined.  This  sensitivity  analysis 
indicated  that  containment  of  wastes 
within  the  injection  zone  would  occur 
even  if  actual  conditions  are  much  less 
favorable  than  there  is  reason  to  suspect. 

The  original  model  assumed  that  flow 
within  the  injection  zone  would  be 
within  a  single  zone  of  uniform 
properties.  This  model  failed  to  allow 
simulations  of  tests  made  in  the  #2-12 
well  to  match  pressures  actually 
measured.  EDS  conducted  an 
interference  test  by  injecting  water  into 
one  well  and  measuring  the  pressure  in 
the  other  well  to  eliminate  the  pressure 
effects  caused  by  residual  blocking  of 
pore  throats  in  the  sandstone  reservoir 
adjacent  to  the  well  bores.  Good  data 
were  obtained  through  this  test,  but  the 
simulator  could  still  not  match  the 
measured  pressures.  Other  models  were 
tried.  A  model  incorporating  layers 
having  differing  permeability  with  flow 
possible  between  the  layers  was  found 
to  result  in  a  remarkably  close  match. 
The  poorest  match  between  correlative 
simulated  and  measured  pressure  values 
was  within  1.5%.  For  the  most  part,  the 
simulator  was  able  to  match  the  real 
data  almost  perfectly.  The  successful 
model  includes  one  layer  which  is  33 
feet  thick  with  a  permeability  of  400  md 
and-one  which  is  190  feet  thick  with  a 
permeability  of  63.43  md,  as  mentioned 
above  in  the  Injection  Zone  Description. 
The  porosity  of  both  zones  was  set  at 
11%. 

This  two-layer  model  is  a  reasonable 
explanation  of  how  the  disposal 
reservoir  which  was  investigated  during 
the  drilling  of  the  three  EDS  wells  will 
react  to  injection.  The  logs  and  cores 
showed  that  there  are  many  individual 
layers  with  varying  permeability  and 
that  their  effective  net  thickness  is  in 
the  range  of  200  to  250  feet.  The  average 
net  porosity  of  these  layers  is  about 
11%.  Other  values  used  in  the 
simulation  also  match  those  measured 
or  calculated  using  standard  procedures. 
As  a  result  of  approximating 
measurements  made  by  tests  in  the~ 


wells,  the  model  has  been  proved  to  be 
a  valid  surrogate  for  the  reservoir  itself. 
EDS  actually  modeled  pressure  buildup 
and  plume  movement  only  in  the 
thinner  zone  (33  feet  thick  with  400  md 
permeability)  to  simplif\'  the  predictive 
modeling.  This  is  conser\'ative  because 
it  results  in  a  more  widespread  plume 
and  a  larger  radius  for  the  zone  of 
endangering  influence  than  the  use  of 
the  full  two-layer  model  would. 
Although  the  results  are  less  accurate 
than  they  might  be.  the  deviation  from 
accuracy  is  toward  making  the  results 
appear  to  be  "worse"  than  we  have 
reason  to  expect.  Because  we  are  less 
interested  in  accuracy  than  in  ensuring 
we  made  conser\'ative  assumptions, 
such  simplifications  are  an  acceptable 
and  commonly  used  practice. 

2.  Model  Predictions 

Two  simulation  time  periods  were 
considered  in  the  demonstration:  A  20- 
year  operational  period  and  a  10,000- 
year  post-operational  period.  For  the 
operational  period,  vertical  migration 
was  calculated  as  though  the  maximum 
allowable  pressure  was  used  for 
injection  through  the  entire  operational 
period.  For  the  post-operational  period, 
additional  lateral  migration  due  to  the 
natural  flow  gradient  and  buoyancy,  and 
additional  vertical  migration  due  to 
molecular  diffusion  were  simulated. 
Modeling  results,  and  the  parameter 
choices  which  ensure  that  these  results 
represent  reasonably  conservative 
conditions,  are  presented  below. 

For  the  simulated  operational  period, 
the  total  simulated  injection  rate  for  the 
facility  was  set  at  166  gpm  for  the  first 
19  years  and  11  months  of  the  20-year 
service  life.  For  the  final  month,  the 
simulated  rate  was  increased  to  270  gpm 
for  a  single  well.  This  rate  plan  results 
in  the  highest  possible  pressurization  of 
the  reservoir.  However,  the  33-foot 
reservoir  layer  accepted  half  of  this 
volume  while  the  190  feet  of  the  well 
bore  with  lower  permeability  accepted 
the  remainder.  This  flow  split  was 
determined  through  the  simulation.  The 
product  of  the  thickness  and  the  average 
permeability  of  a  zone  relative  to  other 
available  zones  determines  the  fraction 
of  flow  which  it  will  accept.  The 
pressure  increase  in  the  33-foot  zone  is 
the  only  result  which  was  calculated. 
Assuming  injection  at  the  maximum 
rate  into  a  portion  of  the  injection  zone 
provides  a  conservative  cushion  to  the 
demonstration  by  causing  an  over- 
prediction  of  waste  migration.  To 
simplify  computation  and  make  the 
assumptions  more  conservative,  the 
increase  of  1,176  psi,  which  was 
predicted  to  occur  only  at  the  end  of  the 
operational  period  as  a  result  of 


ii\creasing  the  mjectjon  rate  lo  270  gpm, 
was  assumed  to  exist  for  the  length  of 
the  entire  operational  period.  The 
maximum  pressure  buildup  will  be 
greatest  near  the  injection  wells  and  will 
decrease  outward,  declining  to  less  than 
89.6  psi  at  a  distance  of  4.4  miles  (the 
edge  of  the  regulator}'  Area  of  Review) 
at  the  end  of  the  20-year  operational 
period. 

Analytical  solutions  were  also  used  to 
predict  vertical  waste  migration.  To  be 
conservative.  EDS  doubled  the  length  of 
the  operational  period,  assumed  that  the 
maximum  pressure  will  exist 
throughout  this  period,  and  found  that 
injectate  will  penetrate  through  10.1  feet 
of  the  arresting  strata. 

During  the  post-operational  period, 
pressure  in  the  injection  zone  will 
decrease  and  cease  to  cause  movement. 
Molecular  diffusion,  which  is  random 
motion  of  individual  molecules  through 
the  watery  fluid  which  permeates  even 
apparently  dense  rock,  becomes  the 
primary  mechanism  causing  upward  • 
migration.  EDS  used  an  integrating 
method,  taking  into  account  lithologic 
differences  for  each  foot  of  movement, 
to  calculate  vertical  diffusion  distance 
above  the  level  reached  by  injectate 
during  the  operational  period.  This 
method  also  used  the  highest  coefficient 
of  molecular  diffusion  for  any  waste 
constituent  and  a  concentration 
reduction  to  one  trillionth  (10    12)  of 
the  starting  concentration.  This  means 
that  the  resulting  distance  is  that  at 
which  the  concentration  of  any 
constituent  will  be  less  than  one  part  in 
a  trillion.  For  constituents  which  are 
still  toxic  at  concentrations  of  one  in  a 
trillion.  EPA  will  impose  limits  on 
starting  concentrations  in  the  injectate  - 
to  ensure  that  no  constituent  will 
migrate  beyond  the  resulting  distance  in 
hazardous  concentrations.  The  EDS  UIC 
permits  will  be  modified  to  incorporate 
these  limits.  The  maximum  vertical 
movement  of  the  waste  front  during  the 
post-operationaJ  period  is  227  feet  from 
the  assumed  starting  point  at  3.925  feet 
upward  to  3.698  feet.  239  feet  below  the 
top  of  the  injection  zone.  This  is  a 
conservative  estimate  because  it 
assumes  100%  concentration  of  the 
most  mobile  constituent  at  the  limit  of 
pressure  driven  fluid  movement  for  the 
entire  post-operational  period. 
Therefore,  the  waste  will  be  contained 
within  the  vertical  limits  of  the 
permitted  injection  zone  throughout  the 
post-operational  period. 

Lateral  migration  of  the  waste  plume 
during  the  operational  period  is  driven 
almost  exclusively  by  injection 
pressure.  If  100%  displacement  of 
formation  waters  from  a  cylinder  of  rock 
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33  feet  thick  with  an  effective  porosity 
of  11%  is  assumed,  the  plume  edge 
would  be  3,199  feet  from  a  single  well 
at  the  end  of  the  20-year  simulation 
period.  This  distance  is  further 
increased  as  a  result  of  failure  to 
displace  100%  of  native  formation 
waters  from  the  cylinder  surrounding 
the  wells.  The  effect  of  this  failure  and 
diversion  of  waste  from  straightline 
movement  as  a  result  of  diversion 
around  sand  grains  is  called  dispersion. 
The  effects  of  dispersion  can  be 
calculated.  The  preparers  of  the  EDS 
demonstration  used  a  reasonably 
conservative  estimate  of  300  feet  for 
longitudinal  disporsivity  and  25%  of 
that  value,  75  feet,  for  transverse 
dispersivity.  Dispersion  will  increase 
the  distance  of  flow  by  13,607  feet  in 
direction  opposite  the  Sun  wells. 
Therefore,  at  the  end  of  the  projected 
20-year  operational  period,  the  total 
distance  from  the  center  of  the  plume  to 
the  southwest  edge  of  the  plume 
determined  at  the  10-12  concentration 
ratio  (initial  concentration/final 
concentration)  is  16,806  feet.  As 
mentioned  in  the  Area  of  Review 
Section,  it  is  possible  that  Sun  Pipeline 
will  be  injecting  2000  gpm  for  about  two 
years  during  the  life  of  the  EDS  well  at 
its  Inkster  Terminal  one  half  mile  to  the 
northeast  of  the  EDS  facility.  This 
injection  would  cause  the  center  of  the 
plume  to  be  displaced  2,870  feet  to  the 
southwest.  141  degrees  west  of  north. 
This  would  drive  the  southwest  edge  of 
the  plume  6,069  feet  from  the  center  of 
EDS'  injection.  Dispersion  would 
increase  this  to  16,806  feet.  Therefore, 
the  plume  could  extend  more  than  three 
miles  from  the  wells  at  the  end  of  the 
projected  20-year  operational  period. 
This  distance  is  within  the  area  of 
review. 

The  simulation  of  plume-flow 
distance  and  direction  during  the  post- 
operational  period  considered  buoyancy 
and  the  natural  flow  within  the  Mt. 
Simon  and  Eau  Claire  Formations  added 
to  the  movement  which  occurs  during 
the  operation  of  the  wells.  Buoyancy 
flow  occurs  because  the  strata  into 
which  waste  will  be  injected  dip 
slightly  northwest  into  the  Michigan 
Basin  and  the  specific  gravity  of  the 
injected  waste  will  be  different  than  that 
of  the  native  water  now  filling  the  pores 
in  the  injection  zone.  Buoyancy 
resulting  from  either  lighter  waste  being 
injected  into  a  more  dense  native  brine 
or  a  denser  waste  being  injected  into  a 
less  dense  natural  formation  water 
results  in  a  substantial  movement  of  the 
waste  front.  Because  of  the  conservative 
assumptions  concerning  the  specific 
gravity  of  the  injected  waste,  the  amount 


of  movement  due  to  the  effects  of 
buovancy  is  conservative. 

The  direction  of  buoyancy  flow  is  42 
degrees  west  of  north  for  a  heavier  waste 
and  166  degrees  east  of  north  for  a 
lighter  waste.  EDS  assumed  that  100% 
of  the  waste  to  be  injected  will  be  a 
brine  with  a  specific  gravity  of  1.22  (the 
heaviest  fluid  which  might  be  injected) 
when  calculating  the  distance  of  flow 
down  into  the  Basin.  When  calculating 
the  distance  of  movement  up  dip  they 
assumed  100%  of  the  waste  will  be 
methanol  (the  lightest  fluid  which  might 
be  injected)  with  a  specific  gravity  of 
0.88.  Because  the  difference  between  the 
specific  gravities  of  the  native  brine 
(1.153)  and  methanol  is  greater  than  the 
difference  between  those  of  a  heavy 
waste.  1.22.  and  the  native  brine,  the 
distance  of  movement  due  to  buoyancy 
will  be  greater  to  the  southeast.  The 
angle  of  dip  must  also  be  considered. 
The  dip  to  the  southeast  is  1.14  degrees 
and  that  to  the  northwest  is  about  0.68 
degrees.  To  be  conservative,  the  greater 
angle  of  dip  was  used  to  calculate  the 
distances  in  both  directions.  The 
distance  of  updip  movement  of  the 
centroid  of  the  plume  possible  as  a 
result  of  buoyancy  is  14,792  feet  in  a 
direction  166  degrees  east  of  north  if  the 
entire  plume  is  as  light  as  methanol. 

Calculations  based  on  the 
measurements  made  at  the  #2-12  well 
and  several  others  indicated  that  the 
rate  of  flow  is  0.4  ft/year  in  a 
northeasterly  direction.  The  effect  of 
regional  flow  could  result  in  an 
additional  4,000  feet  of  drift  plus 
associated  dispersion  to  the  movement 
of  the  waste  plume  over  10.000  years. 
Because  the  direction  of  flow  is  actually 
somewhat  uncertain,  the  4.000  feet  of 
possible  movement  due  to  regional  flow 
was  added  to  the  total  distance  of  the 
movement  regardless  of  which  direction 
it  was  calculated,  The  net  updip 
movement  of  the  plume  centroid  is 
20.672  feet  in  a  direction  172  degrees 
east  of  north. 

From  that  point,  an  analytical  method 
was  used  to  account  for  dispersive 
spread  and  project  plume  movement  to 
the  health-based  limits.  To  make  this 
calculation,  the  distance  the  center  of 
the  plume  is  displaced  by  regional  flow 
(4.000  feet),  the  distance  the  center  of 
the  plume  is  displaced  by  buoyancy 
(14,792  feet),  and  the  distance  the  center 
of  the  plume  might  be  displaced  by  the 
proposed  Sun  injection  (2,870  feet), 
each  acting  alone,  are  added,  for  a  total 
distance  of  21.662  feet.  As  explained 
earlier,  the  edge  of  the  plume  of 
hazardous  waste  is  found  where  the 
concentration  of  waste  constituents  is 
reduced  to  one  trillionth  of  the  original 
concentration.  Dispersion  will  move  the 


health-based  limit  27.539  feet  beyond 
the  end  of  the  undispersed  plume  edge. 
At  this  distance,  all  hazardous 
constituents  will  be  below  the  health- 
based  levels  or  detection  limits.  To 
calculate  the  total  distance  of  movement 
in  the  updip  direction,  the  original 
radius  of  the  plume  (3.199  feet),  the 
distances  which  the  centroid  is 
displaced  bv  injection  through  other 
wells  (2.870  feet),  regional  flow  (4.000 
feet),  buoyancy  (14,792  feet),  and  the 
distance  added  by  dispersion  must  all 
be  added,  taking  into  account 
differences  in  the  directions  of  the 
component  vectors,  including  an 
additional  1,580  feet  which  SWIFT 
modeling  indicates  should  be  added  to 
the  results  determined  using  the 
analytical  method.  Therefore,  the 
maximum  predicted  lateral  migration  of 
waste  at  the  EDS  site  is  52,990  feet  (10 
miles)  in  the  updip,  or  southsoutheast, 
direction. 

EDS  used  similar  methods  to  calculate 
the  distance  of  movement  in  various 
directions  away  from  the  injection 
wells.  The  downdip  plume  edge  was 
found  to  be  within  36.158  feet  or  6.85 
miles  of  the  injection  center  in  a 
northwesterly  direction.  The  nearest 
point  of  discharge  into  a  USDW  is 
hundreds  of  miles  to  the  west.  Figure  2 
shows  the  distances  beyond  which  we 
can  be  very  certain  that  the  waste  will 
not  spread  through  a  period  of  10.000 
years.  Therefore,  EDS  has  demonstrated 
to  a  reasonable  degree  of  certainty  that 
hazardous  constituents  will  not  migrate 
vertically  out  of  the  injection  zone  nor 
laterally  to  a  point  of  discharge  in  a 
10,000  year  period. 

G.  Quality  Assurance  and  Quality 
Control 

EDS  and  its  consultants  have 
demonstrated  that  adequate  quality 
assurance  and  quality  control  plans 
were  followed  in  preparing  the  petition. 
EPA  approved  a  quality  assurance 
project  plan  on  November  1.  2001.  Some 
changes  were  made  to  accommodate 
changes  in  plans.  These  were  reviewed 
and  given  informal  approval  as 
necessary.  EDS  followed  an  appropriate 
protocol  for  locating  records  for 
penetrations  in  the  AOR.  for  collection 
and  analyses  of  geologic  and 
hydrogeologic  data,  for  waste 
characterization,  and  for  all  tasks 
associated  with  the  modeling 
demonstration 

III    (  nntiitidiis  (it  I't'tition  Appriival 

In  order  to  receive  an  exemption  from 
the  ban  on  injection  of  certain 
hazardous  wastes,  the  EDS  injection 
operation  must  meet  the  no-migration 
standard  and  the  operation  must  be 
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protective  of  human  health  nui  !!)• 
environment.  Federal  regulations  at  40 
CFR  146.13(a)  establish  the  standard  for 
a  safe  injection  pressure.  Region  5  has 
determined  that  operation  at  or  below 
fracture  closure  pressure  is  the  best 
means  of  assuring  that  the  facility's 
injection  pressure  will  be  protective  of 
human  health  and  the  environment. 
Therefore,  as  a  condition  of  granting  this 
exemption  from  the  ban  on  injection  of 
certain  hazardous  wastes,  the  EPA  will 
impose  following  conditions: 

(1)  The  permitted  injection  zone  must 
be  comprised  of  the  Precambrian,  Mt. 
Simon  and  Eau  Claire,  Franconia- 
Dresbach,  Trempealeau,  and  Glenwood 
Formations  from  3,369  to  4.550  feet 
below  the  surface; 

(2)  Injection  shall  occur  only  into  that 
part  of  the  Fraconia-Dresbach.  Eau 
Claire,  Mt.  Simon,  and  Precambrian 
Formations  which  is  more  than  3.900 
feet  below  the  surface  and  less  than 
4,550  feet,  true  vertical  depths,  belou 
the  surface; 

(3)  The  volume  of  wastes  injected  in 
any  month  through  both  wells  at  the  site 
must  not  exceed  7.275.780  gallons.  This 
volume  will  be  calculated  each  month; 


(4)  Maximum  concentrations  of 
chemical  contaminants  which  are 
hazardous  at  less  than  one  part  in  a 
trillion  (1:1,000,000.000,000)  shall  have 
limits  for  maximum  concentration  at  the 
v\  I'll  head  set  through  the  permits; 

(5)  The  injection  pressure  at  the  well 
head  shall  be  limited  to  fracture  opening 
pressure  at  the  casing  shoe.  The  fractxire 
opening  pressure  while  injecting  waste 
of  the  highest  density  to  be  allowed  was 
determined  to  be  903  psi  (gauge)  at  the 
well  head  by  tests  constructed  during 
drilling  of  v^ell  #2-12. 

(6)  The  petitioner  shall  fully  comply 
w^ith  all  requirements  set  forth  in 
Underground  Injection  Control  Permits 
#M1-163-1W-C007  and  #MI-163-1W- 
C008  issued  by  the  EPA. 

(7)  This  exemption  is  only  granted 
while  the  underlying  assumptions  are 
valid.  For  instance,  if  the  injection  rate 
at  the  SPL  facility  exceeds  2000  gpm 
averaged  over  a  period  of  a  year.  EDS 
niu-t  run  a  new  simulation  to  evaluate 
the  effect. 

(8)  The  exemption  will  become 
invalid  20  years  after  injection 
commences.  EDS  must  halt  operations 
at  that  time  unless  Region  5  has 


approved  a  new.  valid  demonstration  of 
no  migration  from  the  injection. 

There  are  currently  no  extraction 
wells  within  the  AOR.  and  the 
demonstration  does  not  consider  the 
effects  of  any  extraction,  such  as  the 
extraction  of  fluid  from  the  Mt.  Simon 
proposed  by  the  SPL  in  the  permit 
application  denied  by  MDEQ  If  SPL 
drills  and  operates  one  or  more 
extraction  wells  in  the  AOR,  then  the 
conditions  under  which  the  EPA 
determined  the  no-migration 
demonstration  to  be  valid  would  no 
longer  exist  and  the  Director  will 
terminate  the  exemption.  EDS  would  be 
prohibited  from  injection  of  hazardous 
wastes  and  authorization  to  inject 
nonhazardous  wastes  would  probably 
be  withdrawTi.  EDS  would  be  allowed  to 
resume  injection  only  if  a  new 
demonstration,  demonstrating 
compliance  with  the  standards  of  40 
CFR  part  148,  subpart  C  were  approved. 

Dated:  November  15.  2002. 
Sally  K.  Swanson, 
Director.  Water  Division.  Region  5. 

BILUNG  CO:>f   'SH     SC-P 


77')'K 


Ffdpr.i!   Rpizistpr  '  V   I     rr    \r    :>4''Frif!nv    Drrpmbpr  IM'    L'dOl' '  \ntirp<; 


ZONLS 
Kelly  Bushing  Q  0" 


J-QRMAIIONS 


WfcLL 
SCHtMATIC 


K^nxjnd  Level  d  ^^'i 
USDWs 
Base  @  400° 


SCO 


1000' 


I  ^OO' 


?S00' 


ii)Of)' 


i'.00' 


Top  @  2.364' 


CONFINING 

ZONL 


4000' 


4b0l)' 


Top  @  s.seff 


CONTAINMLNT 
ZONE 


Dnfl 


"^ 


TopSs.M?*- 


INJECTION 
INTERVAL 


Base  a  4.550' 


Duni*— 


Oeum  R»«r 


Sylvaraa 
fSatOune 


Bass  liKnrli 


Satns-G- 


"rs*i 


•E'Urvl 


r^rsa: 


trShato 


^■Unl 


■8-Sa* 


'ATCaitMnMs 


UVAotylA. 


Gmy  Magaran 


Whits  Magaran 


'l^Vi^ti 


Manilouin 


Black  Rivar 


/^m 


Francorva 


Eau  Ctaira 


MI  S«noo 
ffm  Camtman  WJ^^ 


Pta  Cambnan 


is 


:< 


fir^ 


J 


J 


Ik 
lif 


^ 


BELOW  GROUND  DETAILS 
I  Depths  -  Measured  Depths,  Referenced   to  RKB, 


1    Cooductof  Casing:  16  inch.  60  Ib/n  casing  set  »i  a  20  inch 
hole  at  169  feet  and  cemented  to  l^e  surface  with  300  sacks  of 
Class  A  cement. 

.     SuHjLf  C-iMiia:  13  3/8  »>ch.  48  lb/ft.  H-40  ST4C  casing  set  n 
a  1 VA  »>ch  hole  at  598  feet  ana  cemented  to  the  surface  with 
350  sacks  of  65/35  Pozzolan  cement  and  250  sacks  of  Class  A 
cement. 

1  intf  rmediati-  Casing  9  5/8  inch.  36  Ib/fl  casing  set  in  a  12'/. 
it»_-  >JK.  J  -i-i-i  '«!<  arx)  cemented  lo  the  surface  »nth  725 
sacks  of  Class  A  cement 

4    Protection  Casing    '  r -^ -as»ig  set  r  an  8V.  irx:h  hole  al 
•.-     <•-*•'  nm  ..4frTK>f'tei:  iM  the  surface  m  tvio  stages  as 

Sltg*  I    '  <w  t";   ^  r  »ich.  20  42  lt>m  ST4C  Hasteltoy  C-276 
,<■,.. ...  ••  .-•    '  ?k(c  lo  3  983  feet,  with  a  7  nch  Halliburton 
f  I.  vii    .^ii.,1   jnd  FkMt  StK>e  connected  lo  its  Uase.  and  7 
(oails  of  7  inch.  26  Ml.  K-55,  LT4C  cartx>n  steel  casing  from 
3.565  to  3  886  feet  cemented  n  place  with  686  galkx\s  of 
F  pseai  epoxy  cement  mixed  12  5  t>/gal 
Stag.  H:  7  inch.  26  Ml  K-55.  LT&C  from  the  surface  lo 
3.563  feel  wth  a  7  inch  stage  collar  positioned  from  3.563  to 
3.565  feet,  cemented  in  place  with  650  sacks  of  50'SO 
Stvidard  Pozmn  and  450  sacks  of  Standard  cement 

J    Annuiu^  Huid    74  barrels  of  comosion  intwbited  bone  water- 

fc     njectiofi  :  >it).n£:  132  Standard  joints  of  Tutxjlar  Fit>erglass 
Company  4Vi  IrKih.  Red  Box  2(XX)  fiberglass  tubing  and  a  set  of 
pup  (omts  (4.  8  arxj  10  feet),  latched  nto  tfie  top  of  the  infectnn 
packer  at  3.965  feet  wiffi  14.000  lbs  surface  tension. 

7    mj«Of»   ^atker:  4'/i  inch  by  7  inch  Model  12  Groundwater 
hTtnodion  systems  packer  set  al  3,965  (eet 


/^I?\       e     >pen  note  C  ooi  ptetion :  8M  inch  open  hole  from  3.983  to 
4.i50(eeL 
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BILLING  CODE  656&-50-C 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-7425-9] 

National  Advisory  Council  on 
Environmental  Policy  and  Technoloqy 
(NACEPTi  Superfund  Subcommittee 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notification  of  public  advisory 
NACEPT  subcommittee  on  Superfund; 
open  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Pub.  L.  92- 
463,  notice  is  hereby  given  that  the 
Superfund  Subcommittee,  a 
subcommittee  of  the  National  Advisory 
Council  on  Environmental  Policy  and 
Technology  (NACEPT).  will  meet  on  the 
date  and  time  described  below.  The 
meeting  is  open  to  the  public.  Seating 
will  be  on  a  first-come  basis  and  limited 
time  will  be  provided  for  public 
comment  on  each  day. 
DATES:  The  meeting  will  be  held  from 
8:30  a.m.  to  5:30  p.m.  on  January  7. 
2003;  from  8  a.m.  to  12:15  p.m.  on 
January  8.  2003 

ADDRESSES:  The  meeting  will  take  place 
at  the  Hyatt  Regency  Washington  on 
Capital  Hill  at  400  New  Jersey  Avenue. 
NW.,  Washington   Of"  1' 0001. 
SUPPLEMENTARY  INFORMATION: 

.Ai^t'iiiia 

The  third  meeting  of  the  Superfund 
Subcommittee  will  involve  reports  from 
the  Subcommittee's  working  groups 
about  their  activities  since  the  last  full 
Subcommittee  met  in  September  2002. 
The  meeting  will  also  include 


presentations  and  discussions  of 
priority  topics.  To  obtain  a  copy  of  the 
meeting  agenda,  contact  Lois  Gartner  at 
(703) 603-9046. 

i'lililii    Xttrnd.tnce 

The  public  is  welcome  to  attend  all 
portions  of  the  meeting.  Members  of  the 
public  who  plan  to  file  written 
statements  and/or  make  brief  (suggested 
5-minute  limit)  oral  statements  at  the 
public  sessions  are  encouraged  to 
contact  '*:■  yi.  signed  Ferlrml  Officer. 
FOR  FURTHER  INFORMATION  CONTACT:  Lois 
H.  Gartner.  Designated  Federal  Officer 
for  the  NACEPT  Superfund 
Subcommittee.  Office  of  Emergency  and 
Remedial  Response.  Office  of  Solid 
Waste  and  Emergency  Response,  MC 
5204G.  1200  Pennsylvania  Ave..  NW., 
Washington.  DC  20004.  (703)  603-9046. 

Dated:  December  16.  2002. 
Lois  H.  Gartner, 

Designated  Federal  Officer.  NACEPT 
Superfund  Subcommittee. 
(FR  Doc.  02-32135  Filed  12-19-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

TRL     M24    SI 

Clean  Water  Act  Section  303<d) 
Availability  of  1  Total  Maximum  Daily 
Load  iTMDLi 

agency:  tnvironmental  Protection 

\  (EPA). 
AC  T!On:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
dvdildbility  for  comment  of  the 
administrative  record  file  for  1  TMDL 
and  the  calculations  for  this  TMDL 
prepared  by  EPA  Region  6  for  waters 
listed  in  the  Ouachita  river  basin,  under 


section  303(d)  of  the  Clean  Water  Act 
(CWA).  This  TMDL  was  completed  in 
response  to  a  court  order  in  the  lawsuit 
stvled  Sierra  Club,  et  al.  v.  Clifford  et 
:'    \'o.  96-0527,  (E.D.  La.). 

DATES:  Comments  must  be  submitted  in 
writing  to  EPA  on  or  before  January  21, 

ADDRESSES;  L.omments  on  the  1  TMDL 
should  be  sent  to  Ellen  Caldwell. 
Environmental  Protection  Specialist. 
Water  Quality  Protection  Division,  U.S. 
Environmental  Protection  Agency 
Region  6,  1445  Ross  Ave..  Dallas.  TX 
75202-2733.  For  further  information, 
contact  Ellen  Caldwell  at  (214)  665- 
7513.  The  administrative  record  file  for 
the  1  TMDL  is  available  for  public 
inspection  at  this  address  as  well. 
Documents  from  the  administrative 
record  file  may  be  viewed  at 
wx^-w. epa.gov/region6/water/tmdLhtm, 
or  obtained  by  calling  or  writing  Ms. 
Caldwell  at  the  above  address.  Please 
contact  Ms.  Caldwell  to  schedule  an 
inspection 

FOR  FURTHER  INFORMATION  CONTACT 
tlluil  Caldwell  at  !  J  14    i.t)5-7513. 

SUPPLEMENTARY  INFORMATION:  In  1996, 
wo  Louisiana  environmental  groups, 
the  Sierra  Club  and  Louisiana 
Environmental  Action  Network 
(plaintiffs),  filed  a  lawsuit  in  Federal 
Court  against  the  United  States 
Environmental  Protection  Agency 
(EPA),  stvled  Sierra  Club,  et  al.  v. 
Clifford  et  al..  No.  96-0527,  (E.D.  La.). 
Among  other  claims,  plaintiffs  alleged 
that  EPA  failed  to  establish  Louisiana 
TN<ni  v  in  4  tini>^!\'  mnnn'T 

LP.\  Seek_s  Lumment  un  1  I.MUL 

By  this  notice  EPA  is  seeking 
comment  on  the  following  1  TMDL  for 
waters  located  within  the  Ouachita  river 
basin: 


Subsegment 

WalertxxJy  name 

Pollutant 

081602  (and  associated  subseaments)     

Little   River — From   Bear   Creek   to   Catahoula   Lake 

Mercury  in  fish  tissue. 

(Scenic) 

EPA  requests  that  the  public  provide 
any  water  quality  related  data  and 
information  that  may  be  relevant  to  the 
calculations  for  1  TMDL.  EPA  will 
review  all  data  and  information 
submitted  during  the  public  comment 
period  and  revise  the  TMDL  where 
appropriate.  EPA  will  then  forward  the 
TMDL  to  the  Louisiana  Department  of 
Environmental  Quality  (LDEQ).  The 
LDEQ  will  incorporate  the  TMDL  into 
its  current  water  quality  management 
plan. 


Dated:  December  12.  2002. 
Miguel  I.  Flores, 

Director.  Water  Quality  Protection  Division. 

Region  6. 

IFR  Doc.  02-31976  Filed  12-19-02;  8:45  am 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

Dpcpmber  12.  2002. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 


Federal  Register    Vol.  67.  No.  245'Fridav,  December  20.  2002 ''Notices 


"!^M3 


following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  Januarv*  21,  2003. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.,  Washington, 
DC  20554  or  via  the  Internet  to 
iboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  inkiriiidtion  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202^18-0214  or  via 

thf  Intppripf  at  jhnhx'&jfrr.isnv. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  No..  3060-0584. 

Title:  Administration  of  U.S.  Certified 
Accounting  Authorities  in  Maritime 
Mobile  and  Maritime  Mobile-Satellite 
Radio  Services. 

Form  Nos:  FCC  Forms  44  and  45. 

Tvpe  ofRevieiv:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit. 

Number  of  Respondents:  25 
respondents;  50  responses. 

Estimated  Time  Per  Response:  1-3 
hours. 

Frequency  of  Response:  On  occasion, 
semi-annual  and  annual  reporting 
requirements,  third  party  disclosure 
requirement,  recordkeeping 
requirement. 

Total  Annual  Burden:  150  hours. 

Total  Annual  Cost:  N/A. 


Needs  and  Uses:  The  FCC  has 
standards  for  accounting  authorities  in 
the  maritime  mobile  and  maritime- 
satellite  radio  services.  Information  will 
be  used  to  determine  eligibility  of 
applicants  for  certification  as  an 
accounting  authority,  to  create  internal 
studies  and  ensure  compliance,  and  to 
identify-  accounting  authorities  to  the 
International  Telecommunications 
Union  (ITU).  Respondents  are 
individuals  or  entities  seeking 
certification  or  those  already  certified  to 
be  accounting  authorities. 

OMB  Control  No.:  3060-XXXX. 

Title:  Data  Network  Identification 
Code  (DNIC). 

Form  No:  N/A. 

Tvpe  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  5. 

Estimated  Time  Per  Response:  .25 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  1  hour. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  A  Data  Network 
Identification  Code  (DNIC)  is  a  unique, 
four-digit  designed  to  provide  discreet 
identification  of  individual  public  data 
networks.  The  DNIC  is  intended  to 
identifv"  and  permit  automated 
switching  of  data  traffic  to  particular 
networks.  The  Commission  grants  the 
DNIC's  to  operators  of  public  data 
networks  on  an  international  protocol. 
The  operators  of  public  data  networks 
file  an  application  for  a  DNIC  on  the 
Internet-based.  International  Bureau 
Filing  System  (IBFS).  The  DNIC  is 
obtained  free  of  charge  on  a  one-time 
only  basis  unless  there  is  a  change  in 
ownership  or  the  owner  chooses  to 
relinquish  the  code  to  the  Commission. 

OMB  Control  No.:  3060-XXXX. 

Title:  International  Signaling  Point 
Code  (ISPC). 

Form  No:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  40. 

Estimated  Time  Per  Response:  .166 
hours  (10  minutes). 

Frequency  of  Response:  On  occasion 
reporting  requirement,  third  party 
disclosure  requirement. 

Total  Annual  Burden:  7  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  An  International 
Signaling  Point  Code  (ISPC)  is  a 
signaling  point  code  with  a  unique 
format  used  at  the  international  level  for 
signaling  message  routing  and 
identification  of  signaling  points 
involved.  The  ISPC  consists  of  a  unique 


seven-digit  code,  synonymous  with  a 
telephone  area  code  that  identifies  each 
international  carrier.  The  Commission 
assigns  ISPC's  to  international  carriers 
in  response  to  their  filing  of  an  ISPC 
application  on  the  electronic.  Internet- 
based  International  Bureau  Filing 
System  (IBFS).  The  Commission  issues 
the  code  to  international  carriers  fi-ee  of 
charge  on  a  first-come,  first-served  basis 
and  informs  the  International 
Telecommunications  Union  (ITU)  of  its 
actions. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 
(PR  Doc.  02-32006  Filed  12-19-02:  8:45  am] 
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FEDERAL  DEPOSIT 
CORPORATION 


INSURANCE 


Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:09  a.m.  on  Tuesday,  December  17, 
2002,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporations 
corporate,  supervisor}',  and  resolution 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  John  M.  Reich,  seconded  by 
Director  James  E.  Gilleran  (Director. 
Office  of  Thrift  Supervision),  concurred 
in  by  Director  John  D.  Hawke,  Jr. 
(Comptroller  of  the  Currency),  and 
Chairman  Donald  E.  Powell,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  obser\'ation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  (c)(9)(A)(ii).  (c)(9)(B),  and 
(c){10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(2). 
(c)(4).  (c)(6).  (c)(8),  (c)(9)(A)(ii),  (c)(9)(B), 
and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-1 7th  Street,  NW.,  Washington.  DC. 

Dated:  December  17.  2002 
Federal  Deposit  Insurance  Corporation. 
Valerie  ].  Best, 

Assistant  Executive  Secretary. 
IFR  Doc.  02-32263  Filed  12-18-02:  1:36  pm] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities    Submission  for  OMB 
Review,  Comment  Request 

action:  Notice  and  request  for 
f:nmments. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507) 

Title:  Flood  Mitigation  Assistance — 
Flood  Mitigation  Plan. 

Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

OMB  Number:  3067-0271. 

Abstract:  States  and  communities 
must  have  a  FEMA  approved  flood 
mitigation  plan  before  FEMA  will  award 
project  grant  assistance  to  a  State  or 
community  applicant.  FEMA  and  the 
States  will  use  local  community  flood 
mitigation  plans  to  identify'  the  need  to 
provide  technical  assistance  to  local 
governments  lacking  sufficient 
resources  to  complete  FMA  grant 
applications.  Secondly,  and  more 
importantly,  the  local  or  State 
government  that  develops  the  plan  will 
use  it  to  make  land  use  decisions, 
implement  zoning  changes,  encourage 
smarter  development,  and  implement 
projects  to  reduce  the  impacts  of 
flooding  on  insurable  structures. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  616. 

Estimated  Time  Per  Respondent: 
Develop  new  Flood  Mitigation  Plans — 

440  hours; 
Modify,  refine  existing  Flood  Mitigation 

Plans — 40  hours; 
Update  existing  Flood  Mitigation  Plans 

and  forward  to  the  State — 200  hours: 
States  review,  evaluate,  and  coordinate 

on  Flood  Mitigation  Plans  and 

forward  to  FEMA  for  approval — 40 

hours. 

Estimated  Total  Annual  Burden 
Hours:  116,624. 

Frequency  of  Response:  On  Occasion. 

Comments:  interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal 
Emergency  Management  Agency,  Office 
of  Information  and  Regulatonr  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503  within  30  days 
of  the  date  of  this  notice. 


fUH  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson. 
Chief.  Records  Management  Branch. 
Information  Resources  Management 
Division.  Information  Technology 
Services  Directorate,  Federal  Emergency 
Management  Agencv.  500  C  Street,  S\V., 
Room  316,  Washington.  DC  20472. 
Facsimile  number  (202)  646-3347.  or 
email  address: 
InformationCollections@fema.gov. 

Dated:  December  12.  2002. 
Edward  W.  Keman, 

Division  Director.  Information  Resources 
Management  Division.  Information 
Tecttnulogy  Services  Directorate. 

IKK  Do<    02-320.36  Filed  12-19-02:  8:45  ami 
BKiJNO  COOE  671»-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA    M4.>    DR 

Alabama    Ma|or  Disaster  and  Related 
Determinations 

AvjtNCt.  I  .uiTdl  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Alabama 
(FEMA-1442-DR).  dated  November  14. 
2002.  and  related  determinations. 
EFFECTIVE  DATE:  November  14.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magdd  Ku....  ;\i  .f,.,;.  .>  .i....  ;\i  — ury 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMEN^ARv  INFORMATION     N'otice  iS 

hereb,  ..,. .    ..  :..a:,  ...  ..  .   ::.;  jated 

November  14.  2002.  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act.  42  U.S.C.  5121-5206 
(the  Stafford  Act),  as  follows: 

I  determined  on  November  14,  2002.  thai 
the  damage  in  certain  areas  of  the  Stale  of 
Alabama,  resulting  from  .severe  storms  and 
tornadoes  on  November  5-12.  2002.  was  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  di.sasler  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
.A.ssistance  ,\ct.  42  U.S.C.  5121-5206  (the 
Stafford  Act).  I.  therefore,  declared  that  such 
a  major  di.sasler  existed  in  the  State  of 
.Alabama. 

In  order  to  provide  Federal  assistance,  you 
were  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 


You  were  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas,  and  Hazard  Mitigation 
throughout  the  Stale.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance, 
Hazard  Mitigation,  and  the  Other  Needs 
Assistance  under  Section  408  of  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  were  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  C.  Michel  Butler  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Alabama  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Barbour.  Bibb.  Blount.  Calhoun.  Cherokee. 
Cleburne.  Cullman.  Dale.  DeKalb.  Etowah. 
Fayette.  Franklin.  Greene,  Hale.  Henry. 
Houston.  lefferson.  Lamar.  L.awrence, 
Marion.  Marshall.  Morgan,  Pickens,  Shelby, 
St.  Clair.  Talladega.  Tuscaloosa.  Walker  and 
Winston  Counties  for  Individual  Assistance. 

Cullman.  Cherokee,  Fayette,  and  Walker 
Counties  for  Public  Assistance. 

All  counties  within  the  State  of 
Alabama  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
.Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
C'ommunity  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program:  83.541.  Disaster  Unemployment 
Assistance  (DU.-\):  83.556,  Fire  Management 
.Assistance:  83.558.  Individual  and 
Household  Housing:  83.559.  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs.  83.544.  Public  .Assistance 
Grants:  83.548.  Hazard  Mitigation  Grant 
Program.) 

|oe  M.  Allbaugh. 

Director. 

(FR  Doc  02-32041  Filed  12-1^-02;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-144a~DR] 

Alaska:  Amendment  No  3  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  i-edftdl  hllifigt'iiL\ 
\'   iiagement  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Alaska.  (FEMA-1440-DR), 
dated  November  8.  2002.  and  related 


dpf< 
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EFFECTIVE  DATE:  December  11.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mdgaa  Kuiz.  Response  ana  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472. (202)  646-2705  or 
Magda  Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The  notice 
ul  a  ma)or  disaster  declaration  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
November  8.  2002: 

Delta  Greely  Regional  Educational 
.Attendance  Area  and  Fairbanks  North  Star 
Borough  for  Individual  Assistance  (already 
designated  for  Categories  ,A  and  B  under  the 
Public  Assistance  program). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  u.sed 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling:  83.540.  Disaster  Legal  Serxices 
Program:  83.541.  Disaster  Unemployment 
.Assistance  (DUA):  83.556.  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations: 
83.560  Individual  and  Household  Program- 
Other  Needs.  83.544.  Public  Assistance 
Grants;  83.548.  Hazard  Mitigation  Grant 
Program^ 

Joe  M.  AlibaLif;ti. 

Director. 

|FR  Doc.  02-32037  Filed  12-19-02;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1445-DR] 

Alaska:  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 


disaster  for  the  State  of  Alaska  (FEMA- 
1445-DR).  dated  December  4,  2002,  and 
ff'lated  determinations. 
EFFECTIVE  DATE:  December  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mdgdd  Kuiz.  Kospunsc  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agencv,  Washington.  DC 
20472, (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
!iL:rub\  given  that,  in  a  letter  dated 
December  4,  2002,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(the  Stafford  Act),  as  follows; 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Alaska,  resulting 
from  severe  winter  storms,  flooding,  coastal 
erosion  and  tidal  surge  on  October  23.  2002. 
through  November  12,  2002.  is  of  sufficient 
severitv  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Di.sasler  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206  (the 
Stafford  Act).  I.  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of  Alaska. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  fiinds 
available  for  these  purposes,  such  amounts  as 
vou  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas,  and  Hazard  Mitigation 
throughout  the  State.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance. 
Hazard  Mitigation,  and  the  Other  Needs 
Assistance  under  Section  408  of  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  William  Lokey  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Alaska  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Kenai  Peninsula  Borough,  Kodiak  Island 
Borough  and  Chignik  Bay  area,  to  include 
Chignik  Lake  and  Chignik  Lagoon  for 
Individual  Assistance. 


Kenai  Peninsula  Borough  and  Chignik  Bay 
area,  to  include  Chignik  Lake  and  Chignik 
Lagoon  for  Public  .Assistance. 

All  areas  within  the  State  of  Alaska 
are  eligible  to  apply  for  assistance  under 
the  Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Ser\ices 
Program:  83.541.  Disaster  Unemployment 
Assistance  (DU.A);  83.556.  Fire  Management 
.Assistance;  83.558.  Individual  and 
Household  Hou.sing;  83.559.  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs.  83.544.  Public  Assistance 
Grants;  83.548.  Hazard  Mitigation  Grant 
Program.) 
Joe  M.  Allbaugh. 
Director. 
(FR  Doc.  02-32043  Filed  12-19-02;  8:45  am) 
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FEDERAL  EMERGENCY 

MANAGEMENT  AGENCY 

[FEMA-'445-DR: 

Mississippi:  Amendment  No   i  to 
Notice  of  a  Major  Disaster  Decia'ato- 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Mississippi.  (FT:MA-1443-DR). 
dated  November  14.  2002.  and  related 
determinations. 

EFFECTIVE  DATE:  November  22.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472,  (202)  646-2705  or 
Magdn  Rui7@fernn  gnv 

SUPPLEMENTARY  INFORMATION    The  notice 

of  a  major  disaster  declaration  for  the 
State  of  Mississippi  is  hereby  eunended 
to  include  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of 
November  14,  2002: 
Lafavette  County  for  Public  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556.  Fire  Management 
Assistance;  83.558,  Individual  and 
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Household  Housing:  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs.  8.3. .544.  Public  Assistance 
Grants;  8.1.548.  Hazard  Mitigation  Grant 
Program.) 

]oe  M.  Allbaugh, 

Dimclor 

UK  Dor  02-.12():i9  Filed  12-19-02;  8:45  ami 
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FEDERAL  EMERGENCY 
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Mississippi    Ma|Of  Dis<isfer  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Mississippi 
(FEMA-1443-DR).  dated  November  14. 
2002.  and  related  determinations, 
f  FFECTIVE  date:  November  14.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Response  and  Rei;overy 
Directorate.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  Itjtter  dated 
November  14.  2002.  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act.  42  U.S.C.  5121-5206 
(the  Stafford  Act),  as  follows: 

1  determined  on  November  14,  2002,  that 
the  damage  in  certain  areas  of  the  State  of 
Mississippi,  resulting  from  severe  storms  and 
tornadoes  on  November  10-1 1,  2(K)2,  was  of 
sufficient  .severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergencv 
Assistance  Act.  42  U.S.C.  5121-5206  (the 
Stafford  Act).  I,  therefore,  declared  that  such 
a  major  disaster  existed  in  the  State  of 
Mississippi. 

In  order  to  provide  Federal  assistance,  you 
were  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  a 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  were  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  ai'eas.  and  Hazard  Mitigation 
throughout  the  State.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance, 
Hazard  Mitigation,  and  the  Other  Needs 
Assistance  under  Section  408  of  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs. 


Further,  you  were  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148.  1 
hereby  appoint  Michael  Bolch  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

1  do  hereby  determine  the  following 
areas  of  the  State  of  Mississippi  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

C]lav.  Lowndes.  Monroe.  Noxubee,  and 
Oktibbeha  Counties  for  Individual 
Assistance. 

Lowndes  County  for  Public  Assistance. 

All  counties  within  the  State  of 
Mississippi  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CF'DA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
C;ommunity  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling:  83  540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA):  83  556.  Fire  Management 
Assistance:  83.558,  Individual  and 
Household  Housing:  83.559.  Individual  and 
Household  Disaster  Housing  Operations: 
83.560  Individual  and  Household  Program- 
Other  Needs.  83.544,  Public  Assistance 
Grants:  83.548.  Hazard  Mitigation  Grant 
Prcjgram  ) 
|oe  M.  Allbaugh, 
Director. 

|FR  Do<    02-32044  Filed  12-19-02:  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FfMA    1-lJ'     DR 

Tennessee    Amendment  No   2  to 
Notice  of  a  Ma|or  Disaster  Declaration 

AGENCY:  lederal  Lmergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMAR  *;  This  notice  amends  the  notice 
of  a  ma)or  disaster  declaration  for  the 
State  of  Tennessee.  (FEMA-1441-DR), 
dated  November  13.  2002.  and  related 
determinations. 

EFFECTIVE  DATE:  November  22,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-2705  or 

A '■:■-'•:  '?.•-"'>■"-:  "--v 

supplewentary  information:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Tennessee  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  13,  2002: 

Bledsoe  and  Fentress  for  Individual 

Assistance. 
Roane  and  Van  Buren  for  Individual 

Assistance  (already  designated  for  Public 

Assistance). 
(The  following  Catalog  of  Federal  Domestic 
.^ssista^ce  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program:  83.541.  Disaster  Unemployment 
Assistance  (DUA):  83.556,  Fire  Management 
Assistance:  83.558,  Individual  and 
Household  Housing:  83.559.  Individual  and 
Household  Disaster  Housing  Operations: 
83.560  Individual  and  Household  Program- 
Other  Needs.  83.544.  Public  Assistance 
Grants;  83.548.  Hazard  Mitigation  Grant 
Program.) 

foe  M.  Allbaugh. 

Director. 

(PR  Doc.  02-32040  Filed  12-19-02:  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA     1441     DR) 

Tennessee.  Major  Disaster  and  Related 
Determinations 

AGENCY:  Fodoral  Emergency 
Manacoment  Agency  (FEMA). 
action   Notice. 

Summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Tennessee 
(FEMA-1441-DR).  dated  November  13, 
"  ■''    1     !    "lated  determinations. 
EFFECTIVE  DATE:  NnvombfT  1  3.  2002. 

fCR  FURTHER  INFORMATION  CONTACT 

Mdgdd  Kuiz.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-2705  or 
Mn^da  Ruiz@ffma  gov 

SUPPLEMENTARY  INFORMATION:  Notice  iS 

IioreDy  given  Uiat.  m  a  letter  dated 
November  13.  2002.  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
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Disaster  Relief  and  Emergency 
Assistance  Act.  42  U.S.C.  5121-5206 
(the  Stafford  Act),  as  follows: 

I  determined  on  November  13,  2002.  that 
the  damage  in  certain  areas  of  the  State  of 
Tennessee,  resulting  from  severe  storms, 
tornadoes  and  flooding  on  November  9-12, 
2002.  was  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act.  42  U.S.C.  5121-5206  (the  Stafford  Act). 
I,  therefore,  declared  that  such  a  major 
disaster  existed  in  the  State  of  Tennessee. 

In  order  to  provide  Federal  assistance,  you 
were  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
vou  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  were  authorized  to  provide  Individual 
Assistance  in  the  designated  areas  and 
Hazard  Mitigation  throughout  the  State,  and 
any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Hazard  Mitigation  and  Other  Needs 
Assistance  under  Section  408  of  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs.  If  Public  Assistance  is  later 
requested  and  warranted.  Federal  funds 
provided  under  the  Public  Assistance 
program  will  also  be  limited  to  75  percent  of 
the  total  eligible  costs. 

Further,  you  were  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148.  I 
hereby  appoint  Gracia  Szczech  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

1  do  hereby  determine  the  following 
areas  of  the  State  of  Tennessee  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

.\nderson.  Bedford.  Carroll.  Coffee, 
Crockett.  Cumberland,  Gibson,  Henderson, 
Madison.  Marshall.  Montgomery,  Morgan, 
Rutherford,  Scott,  Sumner,  and  Tipton 
Counties  for  Individual  Assistance. 

All  counties  within  the  State  of 
Tennessee  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 


Counseling:  83.540,  Disaster  Legal  Services 
Program:  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing:  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants:  83.548.  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  .-Mlhiititth.  •" 

Directoi 
IFR  Doc  02-32042  Filed  12-19-02;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1439-DR] 

Texas;  Amendment  No  5  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
M  •  iii^ement  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Texas,  (FEMA-1439-DR),  dated 
November  5,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  \"  ■\"ml""  I''    li'^'l. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magdd  Kuiz.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-2705  or 
\fasdn  Euiz@fema.gov 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Texas  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  5,  2002: 

Brazoria.  Cameron.  Fort  Bend.  Hidalgo. 
Kleberg.  San  Jacinto,  and  Jasper  Counties  for 
Individual  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556.  Fire  Management 
Assistance:  83.558.  Individual  and 
Household  Housing:  83.559.  Individual  and 
Household  Disaster  Housing  Operations: 
83.560  Individual  and  Household  Program — 
Other  Needs.  83.544,  Public  Assistance 
Grants;  83.548.  Hazard  Mitigation  Grant 
Program.) 

)oe  M.  .-Mibaagh, 

Director. 

[FR  Doc.  02-32038  Filed  12-19-02:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices: 
Acquisition  of  Shares  o<  Bank  o^  Bank 
Holding  Companies 

i  iit-  in)hin.aiii>  w»ied  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§225.41  ofthe  Board's  Regulation  Yd  2 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  ofthe  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
ofthe  Board  of  Governors.  Comments 
must  be  received  not  later  than  Januar>' 
3,  2003. 

A.  Federd!  Kf"«tr\(  bonk  of  .Atlanta 
(Sue  Costello,  \  ice  PresidentJ  1000 
Peachtree  Street,  NE.,  Atlanta,  Georgia 
30303: 

1.  The  W.R.  McGhee  Trust  for  the 
benefit  of  William  Zacher\'  McGhee,  and 
Willie  B.  Smith.  Jr.,  as  Trustee,  both  of 
Brantley,  Alabama:  to  retain  voting 
shares  of  First  Dozier  Bancshares,  Inc., 
Dozier,  Alabama  and  thereby  indirectly 
retain  voting  shares  of  First  National 
Bank  of  Dozier.  Dozier.  Alabama. 

Board  of  Governors  of  the  Federal  Reserve 
Svstem.  December  16.  2002. 
Kdticr;  (ii-\    ^  rierson. 
Deputy  Secretary  ofthe  Board.' 
[FR  D'-"    '12-^2004  File'd  12-19^2;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  m 
Permissible  Nonbankmg  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissible  Nonbankmg 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiar\'  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
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otherwise  noted,  these  activities  wii 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  http://y^'\v^v.ffiec.gov/ 
nic. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  13,  2003. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Stephen  |.  Ong,  Vice  President)  14.5.5 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Sky  Financial  Group;  Bowling 
Green,  Ohio:  to  acquire  Metrf)politan 
Financial  Corporation,  Highland  Hills, 
Ohio,  and  thereby  indirectly  acquire 
Metropolitan  Bank  and  Trust  (Company. 
Highland  Hills,  Ohio,  and  thereby 
engage  in  operating  a  savings 
association,  pursuant  to  § 
225.28(b)(4)(ii)  of  Regulation  Y. 

.  Board  of  Governors  of  the  Federal  Reserve 
System.  December  16.  2U02. 

Robert  deV.  Frierson, 

Deputy  Sermtan  of  the  Board. 

IFR  D.I.  ():'-.(200r>  Filed  12-UM)2:  8;4.5  am] 
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FEDEF^AL  RESERVE  SYSTEM 

Formations  ot    Acquisitions  by    ,ind 
Mergers  ot  Bank  Holdinq  Companies 

1  lie  L.umpaiuiJs  Ikslcd  ui  liii.-.  nutico 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Companv 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of  control  of  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 


,    !>    .\ct  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  http://ww\\.f{iec.gov/nic. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  13. 
2003. 

A.  Federal  Reserve  Bank  ol  Ml.iti.i 
(Sue  Costello,  Vice  President)  lUUO 
Peachtree  Street,  NE.,  Atlanta,  Georgia 
30303: 

1.  Financial  Investors  of  the  South. 
Inc.,  Birmingham,  Alabama;  to  acquire 
up  to  15  percent  of  the  voting  shares  of 
Consumer  National  Bank,  Jackson. 
Mississippi. 

B.  Feaeral  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  41 1 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

J .  Lea  M.  McMullan  Trust,  and 
Citizens  Union  Bancorp  of  Shelbyx'ille. 
Inc..  both  of  Shelbyville,  Kentucky;  to 
acquire  100  percent  of  the  voting  shares 
of  LaRue  Bancshares,  Inc.,  Hodgenville, 
Kentucky,  and  thereby  indirectly 
acquire  voting  shares  of  The  Peoples 
State  Bank.  Hodgenville,  Kentuckv 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Su.san  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  Hometown  Banc  Corp,  Grand 
Island,  Nebraska;  to  acquire  100  percent 
of  the  voting  shares  of  Five  Points  Bank 
of  Hastings.  Hastings,  Nebraska 
(formerly  known  as  Hometown  Bank, 
Hastings,  Nebraska). 

Board  of  Governors  of  the  Federal  Reserve 
System.  Dt-i.ember  16.  2002. 
Robert  deV.  Frierson. 
Deputy  Secretory  of  the  Board. 
IFR  Doc.  02-.1200.1  Filed  12-19-02:  8:45  ami 

BILLING  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Ottice  of  the  Secretary 

Agency  Information  Collection 
Activities   Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  will 


periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

1.  Application  for  Waiver  of  the  Two- 
year  Foreign  Residence  Requirement  of 
the  Exchange  Visitor  Program — 0990- 
0001 — Extension — The  application  is 
used  by  institutions  (colleges,  hospitals, 
etc.)  to  request  a  favorable 
recommendation  to  the  USIA  for  waiver 
of  the  two-year  Foreign  Residence 
Requirement  of  the  Exchange  Visitor 
Program  on  behalf  of  foreign  visitors 
working  in  areas  of  interest  to  HHS. 
Respondents:  Individuals,  State  or  local 
governments,  businesses  or  other  for- 
profit,  non-profit  institutions;  Total 
X'umber  of  Respondents:  200;  Frequency 
of  Response:  one  time;  Average  Burden 
per  Response:  6  hours;  Estimated 
Annual  Burden:  1200  hours. 

Send  comments  to  Cynthia  Agens 
Bauer,  OS  Reports  Clearance  Officer, 
Room  503H.  Humphrey  Building,  200 
Independence  Avenue.  SW., 
Washington  DC,  20201.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  December  9.  2002. 
Kerry  Weems, 

Defnity  Assistant  Secretary.  Budget. 

IFR  Doc  02-.12074  Filed  12-19-02:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  ot  Organization.  Functions, 
and  Delegations  ot  Authority 

Fart  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
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Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14,  1980.  and  corrected  at  45  FR 
69296,  October  20,  1980,  as  amended 
most  recently  at  67  FR  62475-77,  dated 
October  7,  2002)  is  amended  to 
reorganize  the  Office  of  the  Director, 
CDC. 

Section  C-B,  Organization  and 
Functionss,  is  hereby  amended  as 
follows: 

After  the  Office  of  Management  and 
Operations  (CAD),  insert  the  following: 

O^j'ce  of  Science  Policy  and 
Technology  Transfer  (CAE).  (1)  Advises 
the  CDC  Director  and  Senior  Staff  on 
science  matters  and  represents  CDC  in 
these  areas  to  the  Department,  other 
agencies,  and  Congress;  (2)  maintains 
the  integrity  and  productivity  of  CDC's 
scientists  by  resolving  controversial 
scientific  issues,  developing  scientific 
policies  and  procedures,  supporting 
training  and  information  exchange,  and 
presenting  awards  for  outstanding 
scientific  efforts;  (3)  assures  the 
protection  of  human  subjects  in  public 
health  research;  (4)  integrates  behavioral 
and  social  sciences  research  into  public 
health  research;  (5)  provides  advice  and 
guidance  on  the  management  of 
intellectual  property:  interprets  policies, 
rules,  and  regulations,  especially  those 
related  to  the  Federal  Technology 
Transfer  Act;  (6)  promotes  and 
facilitates  the  timely  transfer  of 
technology,  knowledge,  products,  and 
processes  that  improve  public  health 
through  the  use  of  patents,  trademarks. 
Biological  Materials  Licensing 
Agreements,  and  Cooperative  Research 
and  Development  Agreements;  (7) 
coordinates  governmental  and  non- 
governmental vaccine  activities, 
including  vaccine  research, 
development,  and  safety  and  efficacy 
testing  trough  the  National  Vaccine 
Program  Office  and  the  National 
Vaccine  Advisory  Conmiittee;  (8) 
advises  the  Secretary  of  HHS  and  the 
Director  of  CDC  about  the  most 
appropriate  use  of  vaccines  and 
immunization  practices  for  effective 
disease  control  in  the  population 
through  the  Advisory  Committee  for 
Immunization  Practices;  and  (9) 
manages  the  CDC  and  ATSDR  Specimen 
and  Data  Bank,  an  archive  of  biological 
materials,  including  blood  components, 
tissue,  bacterial  isolates.  DNA,  and  other 
biological  and  environmental 
specimens. 

Office  of  Minority  Health  (CAG).  (1) 
Serves  as  the  principal  advisor  to  the 
Director,  CDC/Administrator  ATSDR  on 
all  minority  health  issues  affecting  the 
agency;  (2)  serves  as  the  focal  point  for 


CDC  minority  health  programs,  projects, 
and  issues  including  coordination  of 
CDC/ ATSDR  activities  with  the  PHS. 
other  U.S.  Government  Agencies,  health 
agencies  of  other  nations,  other  national 
and  international  goverimient  and  non- 
government organizations,  conmiunity- 
based  organizations,  and  the  public  at 
large;  (3)  provides  leadership  and 
coordination  in  the  development  and 
implementation  of  long-term  plans  for 
minority  health  activities  within  the 
Centers,  Institute,  and  Offices  of  CDC; 
(4)  provides  leadership,  in  collaboration 
with  senior  managers,  for  policy 
initiatives  to  improve  the  health  of 
ethnic  populations,  setting  agency 
priorities,  goals  and  objectives,  defining 
appropriate  interventions,  and 
monitoring  progress  toward  meeting 
these  goals  and  objectives;  (5)  advocates 
for  minority  health  issues,  including 
presentation  at  scientific  or 
programmatic  meetings,  publication  of 
important  findings,  and  dissemination 
of  information  via  electronic  or  other 
means;  (6)  assesses  the  progress  to 
improve  minority  health  by  establishing 
tracking  mechc  nisms,  and  assuring  the 
use  of  minority  ..oalth  measures  to  set 
goals  and  track  accomplishments;  (7) 
coordinates  health  initiatives  including 
CIO  and  ATSDR  support  of  Executive 
Branch  and  Departmental  Minority 
Health  Initiatives;  (8)  coordinates  the 
planning,  design  and  implementation  of 
minority  health  research  and  oversees 
studies  related  to  understanding  and 
improving  health  disparities;  (9)  assists 
the  CIOs  and  their  constituents  in 
idpntif\  ing  and  improving  the  collection 
and  anaivsis  of  data  on  race  and 
ethnicity  needed  to  develop  policy, 
formulate  research  agendas,  set  program 
priorities,  and  monitor  progress  in 
achieving  health  outcomes;  (10)  assures 
minority  health  issues  are  incorporated 
in  to  the  CIO  and  ATDSR  research 
agendas  and  ongoing  systematic  reviews 
of  the  literature  on  intervention 
effectiveness;  (11)  assists  CIOs  and 
ATSDR  in  developing  and 
implementing  an  agency-wide  system  to 
applv  standards  for  evaluation  and 
qualitv  assurance,  and  monitor, 
evaluate,  and  measure  the  cost-benefit/ 
effectiveness  emd  prevention 
effectiveness  of  programs  to  reduce 
health  disparities;  (12)  assists  in  the 
review  and  clearance  of  manuscripts, 
medical  studies,  or  technical  papers  for 
publication,  and  recommends  changes 
as  needed  to  ensure  the  quality  of  the 
work  and  consistency  with  HHS  and 
CDC  minority  health  policies  and  goals, 
(13)  assists  the  CIOs  and  their 
constituents  to  increase  the  competence 
and  diversity  of  the  public  health 


workforce  by  supporting  minority 
student  internships,  fellowships  and 
Institutions  of  Higher  Learning;  and  (14) 
identifies  and  fosters  partnerships  and 
collaborative  activities  with  public,  non- 
profit, private  organizations  and 
organizations  and  agencies,  and 
academia  to  improve  their 
organizational  capacity  to  execute 
public  health  policy,  programs,  and  the 
CDC  and  ATSDR  agenda. 

Office  of  the  Executive  Secretariat 
(CAHj.  (1)  Anticipate  potential 
problems  and  plans  for  processing 
future  decisions  and  issue  analyses;  (2) 
coordinate  the  review  and  clearance  of 
all  controlled  correspondence  and  other 
documents  including  aimouncements, 
position  papers,  briefing  documents, 
and  report  to  Congress  regarding  current 
Departmental  and  CDC/ ATSDR  policy 
considerations  to  facilitate  consistency 
and  adherence  to  HHS  and  agency 
policv  across  Centers/Institutes/Offices; 
(3)  control  the  communications  flow  by 
communicating  the  actions  taken  by  the 
Director  on  documents  and  at  meetings, 
including  revisions  needed  and  follow- 
up  action;  (4)  manage  the  flow  of 
decision  documents  and 
correspondence  for  action  by  the 
Director  of  CDC;  (5)  assure  that  the 
Director  has  the  views  of  OGC  and  the 
Deputy  Director  before  making  program 
or  management  decisions:  (6)  represent 
CDC  in  relations  with  the  Executive 
Secretary'  of  the  Department,  other  HHS 
executive  secretariats,  and  with  outside 
document  management  organizations; 
(7)  set  editorial  standards  and 
processing  policies  for  documents  acted 
on  by  the  Director;  (8)  track  incoming 
documents  and  makes  action  and 
review  assignments  to  appropriate  staff; 
and  (9)  maintain  all  official  records 
relating  to  the  decisions  and  official 
actions  of  the  Director,  CDC  and  his 
immediate  staff. 

Dated:  November  27.  2002. 
David  Fleming, 
Acting  Director. 

IFR  Doc.  02-32009  Filed  12-19-02:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

President  s  Committee  on  Mental 
Retardation;  Notice  of  Meeting 

AGENCY:  President's  Committee  on 
Mental  Retardation  (PCMR).  HHS. 

action:  Notice  of  meeting. 
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DATES:  Monday.  January  27,  2003,  from 
1  p.m.  to  7  p.m.,  and  Tuesday,  January 
28.  2003.  from  8  a.m.  to  4  p.m.  The 
entire  meeting  of  tfie  PCMR  will  be  open 
to  the  public. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Aerospace  Center  Building. 
Aerospace  Auditorium.  6th  Floor  East. 
370  L'Enfant  Promenade,  SW.. 
Washington,  DC  20447.  Individuals  who 
will  need  accommodations  for  a 
disability  in  order  to  attend  the  meeting 
[i.e.,  iflterpreting  services,  assistive 
listening  devices,  materials  in 
alternative  format)  should  notify  Sally 
Atwater  at  (202)  619-0634  no  later  than 
January  13,  2003.  We  will  attempt  to 
meet  requests  after  that  date,  but  cannot 
guarantee  availability.  All  meeting  sites 
are  barrier  free. 

Agenda:  The  Committee  plans  to 
discuss  critical  issues  relating  to 
individuals  with  mental  retardation 
concerning  education  and  transition, 
family  services  and  supports,  public 
awareness,  employment,  and  assistive 
technology  and  information. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Sally  U  Atwater.  Executive  Director. 
President's  Committee  on  Mental 
Retardation.  Aerospace  Center  Building. 
Suite  701.  370  L'Enfant  Promenade. 
SW..  Washington.  DC  20447.  telephone: 
202-619-0634,  fax:  202-205-9591.  e- 
mail:  s(itwntpr@acf  hh-i  <inv 

SUPPLEMENTARY  INFORMATION:  The  PCMR 
acts  in  an  advisory  capacity  to  the 
President  and  the  Secretary  of  the  U.S. 
Department  of  Health  and  Human 
Services  on  a  broad  range  of  topics 
relating  to  programs,  services,  and 
supports  for  persons  with  mental 
retardation.  The  Committee,  by 
Executive  Order,  is  responsible  for 
evaluating  the  adequacy  of  current 
practices  in  programs  and  supports  for 
persons  with  mental  retardation,  and  for 
reviewing  legislative  proposals  that 
impact  the  quality  of  life  that  is 
experienced  by  citizens  with  mental 
retardation  and  their  families. 

Baled:  December  6,  2002. 
Sally  D.  Atwater. 

E\t'(  utivf  Ihn-ctor,  Pn-sident's  Cctmmillfc  on 

Mvnial  Hi'lurdalion. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No    02D  0515' 

Guidance  for  Industry   Qualified  Health 
Claims  in  the  Labeling  of  Conventional 
Foods  and  Dietary  Supplements: 
Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  entitled 
"Guidance  for  Industry:  Qualified 
Health  Claims  in  the  Labeling  of 
Conventional  Foods  and  Dietary 
Supplements."  This  guidance  updates 
the  agency's  approach  to  implementing 
the  court  of  appeals  decision  in  Pearson 
V.  Shalala  {Pearson)  to  include 
conventional  foods.  FDA  is  taking  this 
action  to  inform  interested  persons  of  , 
the  circumstances  under  which  the 
agency  intends  to  consider  e.xercising  its 
enforcement  discretion  to  permit 
qualified  health  claims  for  conventional 
foods  and  dietary  supplements. 
DATES:  Submit  written  or  electronic 
comments  on  the  guidance  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  to  the 
Office  of  Nutritional  Products.  Labeling 
and  Dietary  Supplements  (HFS-800). 
Food  and  Drug  Administration.  5100 
Paint  Branch  Pkwy..  College  Park.  MD 
20740.  Send  one  self-addressed 
adhesive  label  to  assist  that  office  in 
processing  your  request,  or  include  a  fax 
number  to  whi'  H  t'l'-  fuid.uv  •»  may  be 
sent.  See  the  SuPPLEMENTAPy 
INPORMATiON  section  lor  electronic 
ai  ihe  guidance. 

Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:// 
i\'ww  fdn  gnv/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Ellwood.  Office  of  Nutritional 
Products.  Labeling  and  Dietar\' 
Supplements  (HFS-800).  Food  and  Drug 
Administration.  5100  Paint  Branch 
Pkwv.  College  Park.  MD  20740.  301- 
436-1450. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

After  the  enactment  of  the  Nutrition 
Labeling  and  Education  Act  of  1990  (the 
NLEA),  FDA  issued  regulations 
establishing  general  requirements  for 


health  claims  in  food  i  iii. mig  (58  FR 
2478.  January  6.  1993  (conventional 
foods);  59  FR  395.  January  4.  1994 
(dietary  supplements)).  By  regulation, 
FDA  adopted  the  same  procedure  and 
standard  for  health  claims  in  dietary 
supplement  labeling  that  Congress  had 
prescribed  in  the  NLEA  for  health 
claims  in  the  labeling  of  conventional 
foods  {see  21  U.S.C.  343(r)(3),(r)(4)).  The 
procedure  requires  the  evidence 
supporting  a  health  claim  to  be 
presented  to  FDA  for  review  before  the 
claim  mav  appear  in  labeling  (21  CFR 
101.14(d)',(e);  21  CFR  101.70)).  The 
standard  requires  a  finding  of 
"significant  scientific  agreement"  before 
FDA  mav  authorize  a  health  claim  by 
regulation  §  101.14(c)  (21  CFR 
101.14(c)).  FDA's  current  regulations, 
which  mirror  the  statutorv  language  in 
21  U.S.C.  343(r)(3)(B)(i).  provide  that 
this  standard  is  met  only  if  FDA 
determines  that  there  is  significant 
scientific  agreement,  among  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  such  claims,  that 
the  claim  is  supported  by  the  totality  of 
publicly  available  scientific  evidence, 
including  evidence  from  well-designed 
studies  conducted  in  a  manner  that  is 
consistent  with  generally  recognized 
scientific  procedures  and  principles  (21 
CFR  101.14(c)).  Without  a  regulation 
authorizing  use  of  a  particular  health 
claim,  a  food  bearing  the  claim  is 
subject  to  regulator)'  action  as  a 
misbranded  food  [see  21  U.S.C. 
343(r)(l)(B)).  a  misbranded  drug  {see  21 
U.S.C.  352(f)(1)).  and  an  unapproved 
new  drug  {see  21  U.S.C.  355(a)). 

In  Pearson,  the  plaintiffs  challenged 
FDA's  general  health  claims  regulations 
for  dietary  supplements  and  FDA's 
decision  not  to  authorize  health  claims 
for  four  specific  substance/disease 
relationships.  The  district  court  ruled 
for  FDA  (14  F.  Supp.  2d  10  (D.D.C. 
1998)).  However,  the  U.S.  Court  of 
Appeals  for  the  DC.  Circuit  reversed  the 
lower  court's  decision  (164  F.3d  650 
(D.C.  Cir.  1999)).  The  appeals  court  held 
that,  on  the  administrative  record 
compiled  in  the  challenged 
rulemakings,  the  first  amendment  does 
not  permit  FDA  to  reject  health  claims 
that  the  agency  determines  to  be 
potentially  misleading  unless  the 
agency  also  reasonably  determines  that 
no  disclaimer  would  eliminate  the 
potential  deception.  On  March  1,  1999. 
the  Government  filed  a  petition  for 
rehearing  en  banc  (reconsideration  by 
the  full  court  of  appeals).  The  U.S.  Court 
of  Appeals  for  the  D.C.  Circuit  denied 
the  petition  for  rehearing  on  April  2, 
J999  (172  F.3d  72  (DC.  Cir.  1999)). 

In  the  Federal  Register  of  October  6. 
2000  (65  FR  59855).  FDA  published  a 
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notice  announcing  its  intention  to 
exercise  enforcement  discretion  with 
regard  to  certain  categories  of  dietary 
supplement  health  claims  that  do  not 
meet  the  significant  scientific  agreement 
standard  in  §  101.14(c).  The  notice  set 
forth  criteria  for  when  the  agency  would 
consider  exercising  enforcement 
discretion  for  a  qualified  health  claim  in 
dietary  supplement  labeling.  FDA  is 
now  issuing  these  criteria  in  the  form  of 
guidance  and  is  expanding  them  to 
include  health  claims  in  the  labeling  of 
conventional  foods.  The  October  6. 
2000,  Federal  Register  notice  also 
described  the  process  that  FDA  intends 
to  use  to  respond  to  future  health  claim 
petitions;  FDA  is  reissuing  this 
information  in  the  form  of  guidance. 
FDA  is  also  clarifying  that  the  agency 
will  use  a  "reasonable  consumer" 
standard  in  evaluating  whether  food 
labeling  is  misleading. 

FDA  Delieves  that  this  guidance  will 
assist  food  manufacturers  and 
distributors  in  formulating  truthful  and 
nonmisleading  messages  about  the 
health  benefits  of  their  products.  As  the 
agency  has  found  (52  FR  28843,  August 
4,  1987),  food  labeling  is  a  vehicle  for 
"improvjingl  the  public's  understanding 
about  the  health  benefits  that  can  result 
from  adhering  to  a  sound  and  nutritious 
diet.  "  Food  labeling  can  also 
communicate  information  concerning 
positive  health  consequences,  beyond 
basic  nutrition,  of  consuming  particular 
foods.  Such  consequences  can  be 
communicated  in  nutrient  content 
claims  or  health  claims,  for  example. 

Consumers  are  more  likely  to  respond 
to  health  messages  in  food  labeling  if 
the  messages  are  specific  with  respect  to 
the  health  benefits  associated  with 
particular  substances  in  the  food. 
According  to  the  Bureau  of  Economics 
Staff  of  the  Federal  Trade  Commission 
(FTC)  (Bureau  of  Economics  Staff. 
"Advertising  Nutrition  &  Health: 
Evidence  from  Food  Advertising  1977- 
1997"  (September  2002)).  'consumers 
are  not  as  responsive  to  simple  nutrient 
claims"  as  they  are  to  health  claims. 
This  difference  in  responsiveness 
reflects  the  explicit  linkage  in  health 
claims  of  health  benefits  to  particular 
nutrients  or  food  components.  If 
consumers  understand  the  health 
advantages  of  consuming  foods 
containing  particular  components,  they 
are  more  likely  to  select  foods 
containing  those  substances.  In  the 
aggregate,  decisions  by  individual 
consumers  to  incorporate  beneficial 
foods  into  their  diets  improve  public 
health. 

Conventional  food  manufacturers  and 
distributors  are  more  likely  to  include 
specific  health  claims  in  labeling  if  FDA 


makes  clear  their  entitlement  under  the 
law  to  engage  in  such  communications 
with  consumers.  There  is  evidence, 
reviewed  by  the  FTC  Bureau  of 
Economics  Staff  (Bureau  of  Economics 
Staff.  "Advertising  Nutrition  &  Health: 
Evidence  from  Food  Advertising  1977- 
1997'  (September  2002)).  that  the 
content  of  food  promotional  messages 
responds  to  changes  in  applicable  legal 
and  regulatory  requirements.  As  the 
FTC  report  stated,  "the  evidence  is 
consistent  with  the  hypothesis  that  a 
more  open  environment  leads  to 
competitive  pressures  that  induce 
producers  to  reveal  information  on  more 
nutrient  dimensions  in  advertising."  By 
making  clear  the  lawfulness  of 
conventional  foods  labeled  with  truthful 
and  nonmisleading  health  claims,  FDA 
believes  that  this  guidance  will 
precipitate  greater  communication  in 
food  labeling  of  the  health  benefits  of 
consuming  particular  foods,  thereby 
enhancing  the  public's  health. 

As  discussed  further  in  the  guidance, 
to  meet  the  criteria  for  a  qualified  health 
claim,  the  petitioner  would  need  to 
provide  a  credible  body  of  scientific 
data  supporting  the  claim.  Although  this 
body  of  data  need  not  rise  to  the  level 
of  significant  scientific  agreement 
defined  in  FDA's  previous  guidance,  the 
petitioner  would  need  to  demonstrate, 
based  on  a  fair  review  by  scientific 
experts  of  the  totality  of  publicly 
available  scientific  information,  that  the 
"weight  of  the  scientific  evidence  " 
supports  the  proposed  claim.  The  test  is 
not  whether  the  claim  is  supported 
numerically  {i.e.,  whether  more  studies 
support  the  proposed  claim  than  not), 
but  rather  whether  the  pertinent  data 
and  information  presented  in  those 
studies  is  sufficiently  scientifically 
persuasive.  For  a  claim  that  meets  the 
"weight  of  the  scientific  evidence" 
standard,  the  agency  would  decline  to 
initiate  regulatory  action,  provided  the 
claim  is  qualified  by  appropriate 
language  so  consumers  are  not  misled  as 
to  the  degree  of  scientific  uncertainty 
that  would  still  exist. 

FDA  anticipates  that  this  policy  will 
facilitate  the  provision  to  consumers  of 
additional,  scientifically  supported 
health  information.  FDA  expects  that,  as 
scientific  inquin*'  into  the  role  of  dietar\' 
factors  in  health  proceeds,  particular 
qualified  health  claims  will  be  further 
substantiated,  while  for  other  qualified 
health  claims  the  "weight  of  the 
scientific  evidence  "  will  shift  from 
"more  for  "  to  "more  against."  It  is 
conceivable,  therefore,  that  the 
information  provided  to  consumers 
through  qualified  health  claims  in  food 
labeling  could  change  over  time.  FDA 
nevertheless  believes  that  the 


dissemination  of  current  scientific 
information  concerning  the  health 
benefits  of  conventional  foods  and 
dietary  supplements  should  be 
encouraged,  to  enable  consumers  to 
make  informed  dietary  choices  yielding 
potentially  significant  health  benefits. 

As  FDA  facilitates  the  provision  of 
scientifically  supported  health 
information  for  food  products,  the 
agency  must  also  strengthen  its 
enforcement  of  the  rules  prohibiting 
unsubstantiated  or  otherwise  misleading 
claims  in  food  labeling.  In  assessing 
whether  food  labeling  is  misleading, 
FDA  will  use  a  "reasonable  consumer" 
standard,  as  discussed  below  in  section 
I  of  this  document.  Use  of  this  standard 
will  contribute  to  the  rationalization  of 
the  legal  emd  regulatory  environment  for 
food  promotion,  by  making  FDA's 
regulation  of  dietar>'  supplement  and 
conventional  food  labeling  consistent 
with  the  FTC's  regulation  of  advertising 
for  these  products. 

The  FTC's  jurisdiction  over  food 
advertising  derives  from  sections  5  and 
12  of  the  FTC  Act  (15  USC  45  and  52). 
which  broadly  prohibit  unfair  or 
deceptive  commercial  acts  or  practices 
and  specifically  prohibit  the 
dissemination  of  false  advertisements 
for  foods,  drugs,  medical  devices,  or 
cosmetics.  The  FTC  has  issued  two 
policy  statements,  the  Deception  Policy 
Statement  (appended  to  Cliffdale 
Assocs.,  Inc..  103  F.T.C.  110.  174  (1984)) 
and  the  Statement  on  Advertising 
Substantiation  (appended  to  Thompson 
Med.  Co..  104  F.T.C.  648.  839  (1984)). 
that  articulate  the  basic  elements  of  the 
deception  analysis  employed  by  the 
FTC  in  advertising  cases.  According  to 
these  policies,  in  identifying  deception 
in  an  advertisement,  the  FTC  considers 
the  representation  from  the  perspective 
of  a  consumer  acting  reasonably  under 
the  circumstances:  "The  test  is  whether 
the  consumer's  interpretation  or 
reaction  is  reasonable."  103  F.T.C.  at 
177. 

FDA's  general  statuton.'  authority  to 
regulate  food  labeling  derives  from 
section  403(a)(1)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  343(a)(1)).  which  deems  a  food 
misbranded  if  its  labeling  is  false  or 
misleading  "in  any  particular."'  The  act 


■  The  act  does  not  require  FDA  to  have  survey 
evidence  or  other  data  before  the  agency  is  entitled 
to  proceed  under  section  403(a)(1)  of  the  act.  FDA 
nevertheless  recognizes  that  survey  data  and  other 
evidence  will  be  helpful  in  evaluating  whether 
consumers  are  misled  by  a  particular  claim.  For 
example.  sur%'eys.  copy  tests,  and  other  reliable 
evidence  of  consumer  interpretation  can  be  helpful 
in  assessing  the  particular  message  conveyed  by  a 
statement  that  FDA  believes  constitutes  an  implied 
claim. 
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contains  similar  provisions  for  drugs 
and  medical  devices  (21  U.S.C.  352(a)) 
and  cosmetics  (21  U.S.C.  362(a)).  In 
some  cases,  the  courts  have  interpretiid 
the  act  to  protect  "the  ignorant,  the 
unthinking,  and  the  credulous" 
consumer.  See,  e.g..  United  States  v.  El- 
O-Pathic  Pharmacy.  192  F.2d  62.  75  (9th 
Cir.  1951);  United  States  v.  An  Article 
of  Food  *  *  •  "Manischewitz  *  "  *  Diet 
Thins."  377  F.  Supp.  746.  749  (E.D.N.Y. 
1974).  In  other  cases,  the  courts  have 
interpreted  the  act  to  require  evaluation 
of  claims  from  the  perspective  of  the 
ordinary  person  or  reasonable 
consumer.  See.  e.g..  United  States  v.  88 
Cases,  Birelev's  Orange  Beverage.  187 
F.2d  967.  971  (3d  Cir.).  cert,  denied  342 
U.S.  861  (1951),  FDA  believes  that  the 
latter  standard  is  the  appropriate 
standard  to  use  in  determining  whether 
a  claim  in  the  labeling  of  a  dietary 
supplement  or  conventional  food  is 
misleading. 

The  reasonable  consumer  standard 
more  accurately  reflects  FDA"s  belief 
that  consumers  are  active  partners  in 
their  own  health  care  who  behave  in 
health  promoting  ways  when  they  are 
given  accurate  health  information.  In 
addition,  the  reasonable  consumer 
standard  is  consistent  with  the 
governing  first  amendment  case  law 
precluding  the  Government  from 
regulating  the  content  of  promotional 
communication  so  that  it  contains  only 
information  that  will  be  appropriate  for 
a  vulnerable  or  unusually  credulous 
audience.  Cf.  Bolgerv.  Youngs  Drug 
Prods.  Corp..  463  U.S.  60,  73-74  (1983) 
("the  government  may  not  'reduce  the 
adult  population  *  *  *  to  reading  only 
what  is  fit  for  children.  ")  (quoting 
Butler  V.  Michigan.  352  U.S.  380,  383 
(1957)). 

Based  on  the  FTC's  success  in 
policing  the  marketplace  for  misleading 
claims  in  food  advertising.  FDA  believes 
that  its  own  enforcement  of  the  legal 
and  regulatory  requirements  applicable 
to  food  labeling  will  not  be  adversely 
affected  by  use  of  the  "reasonable 
consumer"  standard  in  evaluating 
labeling  for  dietary  supplements  and 
conventional  foods.  Explicit  FDA 
adoption  of  the  reasonable  consumer 
standard  will  rationalize  the  regulator^' 
environment  for  food  promotion  while 
both  protecting  and  enhancing  the 
public  health. 

This  guidance  represents  the  agency's 
current  thinking  on  qualified  health 
claims  in  the  labeling  of  conventional 
foods  and  dietary  supplements.  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 


satisfies  the  requirements  of  the 
applicable  statute  and  regulations. 

This  guidance  is  a  Level  1  guidance 
under  FDA's  good  guidance  practices 
(GGP)  regulation  (21  CFR  10.115). 
Under  §  10.1 15(g)(2).  the  guidance  is 
being  implemented  immediately, 
without  prior  public  comment,  to  help 
ensure  that  FDA's  policies  on  health 
claims  in  food  labeling  comply  with  the 
governing  first  amendment  case  law. 
Consistent  with  the  GGP  regulation. 
FDA  is  now  soliciting  comment  on  the 
guidance  and  will  revise  it,  if  warranted. 

FDA  tentatively  concludes  that  this 
guidance  contains  no  collection  of 
information.  Therefore,  clearance  by 
OMB  under  the  Paperwork  Reduction 
Act  of  1995  is  not  required. 

II.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  or  electronic  comments 
on  the  guidance  to  the  Doc  k.  t- 
Management  Branch  (see  ADDRESSES 
Submit  a  single  copy  of  electronic 
comments  to  http://www.fda.gov/ 
dockets/ecomments  or  two  hard  copies 
of  any  written  comments,  except  that 
individuals  may  submit  one  copy 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  guidance 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Ill    F  Ifi  trtiitii     \i  I  rss 

I'tTbuiib  wan  dLLL'ss  to  the  Internet 
may  obtain  the  guidance  at  http:// 
www.cfsan.fda.gov/dms/guidance. html 
or  http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  December  17,  2002. 
William  K.  Hubbard. 
Associate  Commissioner  for  Policy  and 
Planning. 

|FR  Doc.  02-32194  Filed  12-18-02:  12:01 
pm| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute:  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Cancer  Institute  Director's 
Consumer  Liaison  Group. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 


available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notifv'  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Institute  Diret:lor's  Consumer  Liaison  Croup. 

Date:  Ianuar\'  6-7,  2003. 

Time:  8  a.m.  to  1  p.m. 

Agenda:  To  discuss  the  future  of  the  DCLG 
and  to  meet  with  NCI  staff  to  discuss  their 
research  plans. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive.  Bethesda, 
MD  20892. 

Contact  Person:  Elaine  Lee.  Executive 
Secretary.  Office  of  Liaison  Activities, 
National  Institutes  of  Health,  National  Cancer 
Institute.  61 16  Exe(;utive  Boulevard.  Suite 
.300  C.  Bethesda.  MD  20892.  301/594-3194. 

Information  is  also  available  on  the 
Institutes/Center's  home  page: 
deainfo.  nci.nih  .gov/advisory/dclg/dclg.h  tm . 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research:  93.394.  Cancer  Detection  and 
Diagnosis  Re.search;  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Researi:h;  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower:  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  December  12.  2002. 
LaVeme  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  02-32084  Filed  12-19-02:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute:  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commerical 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Name  of  Committee:  Clinical  Trials  Review 
Committee. 

Date:  February  24,  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Ritz-Carlton,  1250  South  Hayes 
Street,  Plaza  C.  Arlington.  VA  22202. 

Contact  Person:  Valerie  L.  Prenger,  PhD. 
Health  Scientist  Administrator,  Review 
Branch.  Room  7194.  Division  of  Extramural 
Affairs.  National  Heart,  Lung,  and  Blood 
Institute.  National  Institutes  of  Health,  6701 
Rockledge  Drive.  MSC  7924,  Bethesda,  MD 
20892-7924,  (301)  435-0288. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837.  Heart  and 
Vascular  Diseases  Research;  93.838.  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  December  13.  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Dof    02-32086  Filed  12-19-02:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart.  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

FLirsuaiil  lu  htictiun  iUiiij  ul  llie 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
Molecular  Targets  and  Interventions  in 
Pulmonary  Fibrosis. 

Date:  March  6.  2003. 

Time:  8:00  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sheraton  Columbia  Hotel,  10207 
Wincopin  Circle,  Columbia,  MD  21044. 

Contact  Person:  Arthur  N  Freed,  PHD, 
Review  Branch,  Room  7186,  Division  of 
Extramural  Affairs,  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of  Health, 
6701  Rockledge  Drive,  MSC  7924,  Bethesda, 
MD  20892.  (301)  435-0280, 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93,233,  National  Center  for 
Sleep  Disorders  Research;  93,837.  Heart  and 
Vascular  Diseases  Research;  93,838,  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health.  HHS) 

Dated;  December  13,  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Doc.  02-32087  Filed  12-19-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine,  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor\'  Committee  Act.  as 
amended  (5  U,S,C,  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel:  lAIMS 
Operations  Grant — Loyola  University. 

Dofe:  January  7-9,  2003. 

Time:  January  7.  2003,  7  p.m.  to  10  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Loyola  University  Health  System, 
Building  105,  2160  South  First  Avenue, 
Room  3904-D,  Mavwood,  IL  60153. 

Time:  January  8,  2003,  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Loyola  University  Health  System. 
Building  105,  2160  South  First  Avenue, 
Room  3904-D,  Maywood.  IL  60153. 

Time:  January  9.  2003,  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Loyola  University  Health  System, 
Building  105.  2160  South  First  Avenue, 
Room  3904-D,  Maywood,  IL  60153. 

Contact  Person:  Merlyn  M.  Rodrigues,  MD. 
PhD,  Medical  Officer/SRA,  National  Libran,- 
of  Medicine,  Extramural  Programs.  6705 
Rockledge  Drive,  Suite  301.  Bethesda,  MD 
20894 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 


Dated;  December  12.  2002. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-32083  Filed  12-19-02:  8:45  am] 
BILUNG  COOE  4140-01-H 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  o^  health 

Center  for  Scientific  Review    Amenoec 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
review  Special  Emphasis  Panel, 
December  18,  2002,  4  p.m.  to  December 
18,  2002,  5  p.m..  which  was  published 
in  the  Federal  Register  on  November  29, 
2002,  67  FR  71187. 

The  meeting  time  has  been  changed  to 
12  p.m.  to  2  p.m.  The  meeting  date  and 
location  remain  the  same.  The  meeting 
is  closed  to  the  public. 

Dated;  December  13,  2002, 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  02-32082  Filed  12-19-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review   Nonce  o* 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel:  ZRGl 
BBBP-2  (ll)M;  Small  Business: 
Augmentative  and  Assistive  Communication, 

Date:  December  13,  2002, 

rime;  11  a,m,  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


"HOOli 


Icdt'i.i!   Kc'^isttT 


(lav.  nprpmbcr   _''> 


■\'.ti' 


Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  t;onferenc:e  Call). 

Contact  Person:  Thomas  A.  Tatham.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  31 14. 
MSC  7848.  Bethesda.  MD  20892,  (301)  594- 
BS.'Jfi.  tathamtiiicsr.nib.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific: 
Review  Special  Emphasis  Panel:  ZRGl  IKCN- 
4  (08)  Neural  Me«:hanisms  of  Modulation 
Study  Section. 

Date:  December  17.  2002. 

Time:  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  Conference  ("all). 

Contact  Person:  Daniel  R.  Kenshalo.  PhD. 
Stiientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5176. 
.MSC  7844.  Bethesda.  MD  20892.  .301-4.1.5- 
1255. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel:  ZRCl  IFCN- 
4  (02)  Pharmacology  of  Memory  and  Feeding 
Study  Section. 

Date:  December  17.  2002. 

Time:  4  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Daniel  R.  Kenshalo.  PhD. 
Scientific:  Review  Administrator.  Center  for 
Scientific:  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5176. 
MSC  7844.  Bethesda.  MD  20892.  301-»35- 
1255. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  reviev\'  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Spe{:ial  Emphasis  Panel:  T- 
Lymphocyte  Development. 

Date:  December  18,  2002. 

Time:  3  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications'. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  George  W.  Chacko.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room:  4202. 
MSC:  7812.  Bethesda.  MD  20892.  301-435- 
1220.  chackoge&csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  ZRGl  IFCN- 
4  (03)  Auditory  Mechanisms  Study  Section. 

Date:  December  18,  2002. 

Time:  4  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Daniel  R.  Kenshalo.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5176. 
MSC  7844.  Bethesda.  MD  20892.  301-435- 
1255. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  B- 
Lymphocyte  Development. 

Date:  December  19.  2002. 

Time:  12  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  George  W.  Chacko,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room;  4202. 
MSC:  7812.  Bethesda.  MD  20892,  301-435- 
1220.  cbackoge@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by -the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research.  93.333. 
93.337.  93.393-93.396.  93.837-93.844. 
93.846-93.878.  93.892.  93.893,  National 
Institutes  of  Health.  HHS) 

Dated:  December  12,  2002. 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
jFR  Doc.  02-32085  Filed  12-19-02:  8:45  am) 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review   Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor\'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 


confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:<Zenler  for  Scientific 
Review  Special  Emphasis  Panel.  B-Cell 
Development. 

Date:  December  19.  2002. 

Time:  12:30  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  In.stitutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  George  W.  Chacko.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room:  4202. 
MSC:  7812.  Bethesda.  MD  20892.  .301-435- 
1220.  chackoge@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337.  93.393-93.396.  93.837-93.844. 
93.846-93.878.  93.892.  93.893.  National 
Institutes  of  Health.  HHS) 

Dated:  December  13.  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Dor.  02-32088  Filed  12-19-02;  8:45  am] 

BILUNG  CO0£  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2003  Funding 
Opportunities 

AGENCY:  Substance  Abuse  and  Mental 
Health  .Services  Administration.  HHS. 
ACTION:  Notice  of  funding  availability 
for  State  Training  and  Evaluation  of 
Evidence-Based  Practices  (Short  Title: 
EBP  Training  and  Evaluation). 

summary:  The  Substance  Abuse  and 
'  '   :ital  Health  Services  Administration 
i.^.AMHSA)  Center  for  Mental  Health 
Services  (CMHS)  announces  the 
availability  of  FY  2003  funds  for  grants 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Request  for 
Applications  (RFA),  including  Part  I, 
State  Training  and  Evaluation  of 
Evidence-Based  Practices  (SM  03-003) 
(Short  Title:  EBP  Training  and 
Evaluation),  and  Part  II,  General  Policies 


Federal  Register    Vol    67,  No.  245/Frida\     December  20    2002 /Nntire,<: 


7800: 


and  Procedures  Applicable  to  all 
SAMHSA  Applications  for 
Discretionary  Grants  and  Cooperative 


.\greements.  before  preparing  and 
sutinutting  an  application. 


Activity 


AoDlication  deadline        Est  funds.       Est  No  of        Project  pe- 
Appitcation  oeaoiine  py  2003  awards  nod 


State  Training  and  Evaluation  of  Evidence-Based  Practices 


March  24.  2003  $2,200,000 


3  years. 


The  actual  amount  available  for  the 
award  may  vary  depending  on 
unanticipated  program  requirements 
and  actual  SAMHSA  appropriations. 
This  program  is  being  announced  prior 
to  the  annual  appropriation  for  FY  2003 
for  SAMHSA's  programs.  Applications 
are  invited  based  on  the  assumption  that 
sufficient  funds  will  be  appropriated  for 
FY  2003  to  permit  funding  of  State 
Training  and  Evaluation  of  Evidence- 
Based  Practices  grants.  This  program  is 
being  announced  in  order  to  allow 
applicants  sufficient  time  to  plan  and 
prepare  applications.  Solicitation  of 
applications  in  advance  of  a  final 
appropriation  will  also  enable  the  award 
of  appropriated  grant  funds  in  an 
expeditious  manner  and  thus  allow 
prompt  implementation  and  evaluation 
of  promising  practices.  All  applicants 
are  reminded,  however,  that  we  cannot 
guarantee  sufficient  funds  will  be 
appropriated  to  permit  SAMHSA  to 
fund  the  grants.  This  program  is 
authorized  under  Section  520A  of  the 
Public  Health  Service  Act.  SAMHSAs 
policies  and  procedures  for  peer  review 
and  Advisory  Council  review  of  grant 
and  cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58.  No.  126)  on  luly  2.  1993. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
7/00).  The  application  kit  contains  the 
two-part  application  materials 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 
and  forms.  Application  kits  may  be 
obtained  from:  SAMHSA's  Mental 
Health  Information  Center,  (800)  78^ 
2647. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  grant  announcement 
are  also  available  electronicallv  via 
SAMHSA's  World  Wide  Web  Home 
Page:  /jttp.//w'H'u'.sam/jsa.gov  (click  on 
"Grant  Opportunities"). 

When  requesting  an  application  kit. 
the  applicant  must  specifv'  the  particular 
announcement  number  for  which 
detailed  information  is  desired.  All 
information  necessary  to  apply, 
including  where  to  submit  applications 
and  application  deadline  instructions, 
are  included  in  the  application  kit. 


Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  Center  Mental  Health 
Services  (CMHS)  is  accepting 
applications  for  a  fiscal  year  (FY)  2003 
Best  Practices  funds  for  up  to  seven 
grants  to  engage  and  support  States  in 
implementing  and  evaluating  evidence- 
based  practices  (EBPs).  State  grantees 
will  select  and  implement  one  or  more 
of  the  SIX  EBPs  for  which  SAMHSA  has 
developed  implementation  Resource 
Kits.  These  grants  will  fund  the  States 
to  (1)  provide  state-of-the-art  training 
and  continuing  education  to  State 
mental  health  service  providers  and 
other  stakeholders  who  are 
implementing  the  EBP(s),  and  (2) 
evaluate  the  implementation  of  selected 
EBPs  in  two  or  more  communities 
within  the  State.  Implementation  of  the 
P;BP  aside  from  training/continuing 
edu(  dtum  of  the  providers,  must  be 
supported  through  other  sources  of 
funds. 

Eligibility:  Only  State  mental  health 
authorities  may  apply.  States  are 
defined  in  section  2  of  the  Public  Health 
Ser\ice  Act  as  including,  in  addition  to 
the  several  States,  only  the  District  of 
C^olumbia.  Guam.  Commonwealth  of 
Puerto  Rico.  Northern  Mariana  Islands, 
Virgin  Islands.  American  Samoa  and 
Trust  Territory  of  the  Pacific  Islands 
(now  Palau.  Micronesia,  and  the 
Marshall  Islands.)  Only  State  mental 
health  authorities  are  eligible,  because 
thev  have  pnmar\'  responsibility  for 
provision  of  public  mental  health 
services  in  the  United  States.  As  such, 
onlv  the  State  mental  health  authorities 
generallv  can  mandate  the  relationship 
between  training  and  service  provision 
that  is  necessary  to  make  the 
implementation  and  evaluation  of  EBPs 
in  multiple  communities  across  the 
State  a  success. 

Availability  of  Funds:  It  is  expected 
that  approximately  S2.2  million  will  be 
available  for  seven  awards  in  FY  2003. 
The  average  annual  award  will  range 
from  $250,000  to  5325,000  in  total  costs 
(direct  and  indirect).  Applications  with 
proposed  Federal  budgets  that  exceed 
S325.000  will  not  be  reviewed. 

Period  of  Support:  Awards  may  be 
requested  for  up  to  3  years. 

Criteria  for  Review  and  Funding: — 
General  Review  Criteria:  Competing 


applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Council  review  process. 
Availability  of  funds  will  also  be  an 
award  criterion.  Additional  award 
criteria  specific  to  the  programmatic 
activity  may  be  included  in  the 
application  guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.243. 

Program  Contact:  For  questions  on 
substantive  issues  regarding  the 
program,  eligibility,  and  funding  of 
reviewed  applications,  contact:  Crystal 
R.  Blvler.  Ph.D..  Social  Science  Analyst. 
CMHS/SAMHSA,  Parklawn  Building. 
Room  llC-22,  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  594-3997 
(direct).  (301)  443-3653  (central  phone), 
[e-mail]  cblyler®samhsa.gov. 

For  questions  on  budget,  completion 
of  items  on  forms,  and  administrative 
issues,  contact:  Steve  Hudak,  Division  of 
Grants  Management,  OPS/SAMHSA, 
Rockwall  II,  6th  floor.  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
9666,  E-Mail:  shudak®samhsa.gov. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head{s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 


"HIMIH 


,ii   Ki'istir   X'"'    •">-    v,>    ^a" /rr!,|;n-    riKftMiilipr  ?n    ?nn? /Notir  p*; 


a.  A  copy  of  the  face  page  of  the 
appHcation  (Standard  form  424). 

b.  A  summary  of  the  projtM.l  (PHSIS). 
not  to  exceed  one  page.  whi(  h  orovides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(.1)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agenci(?s. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  FY  2001  activity  is  subject  (o 
the  Pui)lic  Health  System  Reporting 
Requirem(>nts. 

PHS  \on-usp  of  Tobncco  Policy 
Staff nwnt:  The  PHS  strongly  encourages 
all  grant  and  c:ontract  recipients  to 
provide  a  smoke-free  vvQrkplac:e  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Executive  Order  12372:  Applications 
submitted  in  response  to  the  FY  2003 
activity  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372,  as 
implemented  through  DHHS  regulations 
at  45  CFR  part  100.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  P'ederally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials  or  on  SAMHSA's 
Web  site  under  "Assistance  with  Grant 
Applications  ".  The  SPOC  should  send 
any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities.  Policy,  and 
Review.  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Room  17-89.  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 


days  after  the  specified  deadline  date  for 
the  ret:eipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
rw.eived  after  the  60-day  cut-off. 

n.ilfd:  l).'(i-mlH'r  Iti.  2002. 
Ki<:har(l  kopundd. 

t:\rtiiti\  >■  Olliit-r.  SAMHSA 
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DEPARTMEf^T  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR^730-N-51] 

Federal  Property  Suitable  as  '^acHitiPS 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant  for 

Communitv  Planning  and  Development. 

HUD. 

action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HLID  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  johnstun.  room  72()ti.  Oepartment 
of  Housing  and  Urban  Development. 
451  Seventh  Street.  S\V.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-H00-927-75HH 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  C;FR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended.  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist, 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12.  1988  Court  Order  in 
National  Coalition  for  the  Homeless 
versus  Veterans  Administration,  No. 
88-2503-OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies. 


and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
propertv  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
propertv  cannot  be  dec:lared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Pmperties  listed  as  suitable/available 
will  be  available  exclusively  for 
iiomeless  use  for  a  period  of  60  days 
trom  the  date  of  this  Notice.  Where 
prt)perty  is  described  as  for  "off-site  use 
only  "  rec:ipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistance  providers 
mterested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS.  addressed  to  Shirley  Kramer. 
Division  of  Prop<!rty  Management, 
Program  Support  Center.  HHS,  room 
5B^1.  5600  Fishers  Lane,  Rockville. 
MD  20857:  (301)  443-2265.  (This  is  not 
a  toll-free  number  )  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program.  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
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landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  DOT:  Mr.  Rugene 
Spruill,  Principal.  Space  Management, 
SVC-140,  Transportation 
Administrative  Service  Center, 
Department  of  Transportation,  400  7th 
Street.  SW..  Room  2310.  Washington. 
DC  20590;  (202)  366-^246;  GSA:  Mr. 
Brian  K.  Polly,  Assistant  Commissioner. 
General  Services  Administration.  Office 
of  Property  Disposal.  18th  and  F  Streets. 
NW..  Washington,  DC  20405:  (202)  501- 
0052;  Navy:  Mr.  Charles  C.  Cocks. 
Director.  Department  of  the  Navy.  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command.  Washington 
Navy  Yard.  1322  Patterson  Ave.,  SE.. 
Suite  1000.  Washington.  DC  20374- 
5065;  (202)  685-9200;  (These  are  not 
toll-free  numbers). 

Dated:  December  12,  2002. 

lohn  D.  Garrity, 

Director.  Office  of  Special  Needs  Assistance 
Programs. 

!  itle  V.  Feder.il  Surfilus  Propertv  Priii;i,iiti 
hdnral  Rpsi^IiT  Kt|i(irt  tor  12.20/Oi 

Liisuitdble  Properties 

Buildings  (by  State) 

California 

Bldg.  34 

Coast  Guard  Integrated  Support  Command 

Alameda  Co:  CA 

Landholding  Agency:  DOT 

Property  Number  87200240006 

Status:  Unutilized 

Reason:  Secured  Area 

Florida 

U.S.  Classic  Courthouse.  601  N.  Florida  Ave 

Tampa  Co:  PL  33602- 

Landholding  Agency:  GSA 

Property  Number:  54200240018 

Status:  Excess 

Beason:  Contamination — toxic  mold 

GSA  Number:  4-G-FL-1208-1A 

I   iisintdiile  Pro()i  rties 

Land  (by  Statel 

Virginia 

1.6  acres 

Naval  Amphibious  Base 

Norfolk  Co:  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  77200240063 

Status:  Unutilized 

Reason:  Secured  Area 

[FR  Doc.  02-31703  Filed  12-19-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement  and 
Comprehensive  Conservation  Plan  for 
the  Nisqually  National  Wildlife  Refuge 
for  Review  and  Comment,  and  Notice 
of  Public  Meetings 

AGENCY:  Fish  and  Wildlife  Service, 

Inti'rior. 

ACTION:  Notice  of  availability  and  notice 

of  public  meetings. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
hervice  (Service)  announces  that  a  Draft 
Environmental  Impact  Statement  and 
Comprehensive  Conservation  Plan 
(Draft  EIS/CCP)  for  Nisqually  National 
Wildlife  Refuge  (Refuge)  is  available  for 
review  and  comment.  This  Draft  EIS/ 
CCP.  prepared  pursuant  to  the  National 
Wildlife  Refuge  System  Administration 
Act.  as  amended  and  the  National 
Environmental  Policy  Act  of  1969, 
describes  the  Service's  proposal  for 
management  of  the  Refuge  for  the  next 
15  years.  Proposed  changes  to  the 
Refuge  being  considered  include  the 
restoration  of  historic  estuarine  habitat 
and  dike  removal;  a  proposed  expansion 
of  the  approved  Refuge  boundarv'; 
changes  to  the  trail  system;  opening  the 
Refuge  to  waterfowl  hunting;  and 
establishing  a  speed  limit  of  5  miles  per 
hour  in  Refuge  waters  for  all  water  craft. 
Also  available  for  review  with  the  Draft 
EIS/CCP.  are  draft  compatibility 
determinations  for  waterfowl  hunting; 
recreational  fishing:  boating: 
environmental  education:  wildlife 
observation,  photography  and 
interpretation;  research:  and  haying. 
DATES:  Written  comments  must  be 
rcreived  at  the  address  below  by 
Februarv  18.  2003.  Public  meetings  will 
be  held  on: 

1.  Wednesday.  January  15.  2003.  3 
p.m.  to  8:30  p.m..  Olvmpia.  WA. 

2.  Thursday.  January  16.  2003.  3  p.m. 
tn  8?n  p  m..  tacoma,  WA. 
ADDRESSES:  Comments  on  the  Draft  EIS/ 
CCP  should  be  addressed  to:  Jean 
Takekawa.  Refuge  Manager,  Nisqually 
National  Wildlife  Refuge  Complex,  100 
Brown  Farm  Road,  Olympia, 
Washington  98516.  Comments  may  also 
be  submitted  at  the  public  meetings  or 
via  electronic  mail  to 

FWl  PlanningComments@fws.gov. 
Please  type  "Nisqually  NWR"  in  the 
subject  line.  The  public  meeting 
locations  are: 

1.  Nisqually  National  Wildlife  Refuge. 
100  Brown  Farm  Road,  Olympia,  WA. 

2.  Tacoma  Public  Library,  1102 
Tacoma  Avenue  S..  Tacoma,  WA. 


FOR  FURTHER  INFORMATION  CONTACT: 

Refuge  Manager,  Nisqually  National 
Wildlife  Refuge  Complex,'l00  Brown 
Farm  Road,  Olvmpia,  Washington 
98516.  (360)  753-9467,  or  Michael 
Marxen,  U.S.  Fish  and  Wildlife  Service. 
Pacific  Northwest  Planning  Team, 
16507  Rov  Rogers  Road.  Sherwood. 
Oregon  97140.  (503)  590-6596. 
SUPPLEMENTARY  iNFORWtTtON:  Copies  of 
the  Draft  EIS/CCP  uid>  oe  obtained  by 
writing  to  U.S.  Fish  and  Wildlife 
Service.  Attn:  Michael  Marxen.  Pacific 
Northwest  Planning  Team.  16507  Roy 
Rogers  Road.  Sherwood.  Oregon.  97140. 
Copies  of  the  Draft  EIS/CCP  may  be 
viewed  at  this  address  or  at  the 
Nisqually  National  Wildlife  Refuge 
Complex,  100  Brown  Farm  Road, 
Olvmpia,  Washington  98516.  The  Draft 
EIS/CCP  will  also  be  available  for 
viewing  and  downloading  online  at 
http://pacific.fws.gov/planning.  Printed 
documents  will  also  be  available  for 
review  at  the  following  libraries: 
Timberland  Community  Library  in 
Olympia;  Tacoma  Public  Librar>'; 
University  of  Washington — Suzallo 
Librar>';  William  J.  Reed  Librar>'  in 
Shelton,  WA;  and  the  Evergreen  State 
College  Library. 

Bdi  l^uround  ^ 

Nisqually  National  Wildlife  Refuge  is 
located  in  western  Washington  at  the 
southern  end  of  Puget  Sound  in 
Thurston  and  Pierce  counties.  The 
Refuge  is  one  of  nearly  540  refuges  in 
the  National  Wildlife  Refuge  System 
managed  by  the  U.S.  Fish  and  Wildlife 
Service.  Wildlife  conservation  is  the 
priority  of  National  Wildlife  Refuge 
System  lands.  Nisqually  Refuge 
contributes  substantially  to  the 
conservation  offish,  wildlife,  and  native 
habitats  of  the  Puget  Sound  region.  The 
Refuge  protects  one  of  the  few  relatively 
undeveloped  large  estuaries  remaining 
in  Puget  Sound.  It  provides  crucial 
habitat  for  migratory  birds  of  the  Pacific 
Flvway.  including  many  waterfowl, 
shorebirds.  waterbirds.  and  seabirds. 
The  Refuge  also  contains  regionally 
important  migration  and  rearing  habitat 
for  salmon,  particularly  the  threatened 
fall  Chinook  salmon.  Each  year,  more 
than  100,000  visitors  come  to  view 
wildlife  and  enjoy  and  learn  about 
Refuge  habitats  and  the  wildlife  they 
support. 

Proposed  .\(  tion 

The  Proposed  Action  is  to  adopt  and 
implement  a  Comprehensive 
Conservation  Plan  (CCP)  for  the 
Nisqually  Refuge  that  best  achieves  the 
Refuge's  purpose,  vision,  and  goals; 
contributes  to  the  National  Wildlife 
Refuge  System  mission;  addresses  the 
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significant  issues  and  relevant 
mandates;  and  is  consistent  with 
principles  of  sound  fish  and  wildlife 
management.  The  Service  analyzed  four 
alternatives  for  future  management  of 
the  Refuge;  of  these,  it  is  proposed  that 
Alternative  D  would  best  achieve  all  of 
these  elements,  and  it  has,  therefore, 
been  identified  as  the  Preferred 
Alternative. 

Purpose  and  Need  for  Action 

A  CCP  is  needed  to  guide  the  long 
term  management  of  the  highest  priority 
natural  resource  needs  at  Nisqually 
Refuge.  The  Refuge  is  currently 
managed  under  an  outdated  1978 
Conceptual  Management  Plan.  The 
purpose  of  the  CCP  is  to  provide 
management  guidance  for  the  Refuge 
including  guidance  for  land  protection, 
habitat  restoration,  fish  and  wildlife 
conservation,  and  visitor  services  to 
more  effectively  achieve  Refuge  goals 
and  purposes.  Implementing  the  CCP 
will  provide  the  Refuge  with  an 
opportunity  to  enhance  its  critical  role 
in  the  conservation  and  management  of 
the  fish  and  wildlife  resources  of 
Nisqually  River  delta  and  lower 
watershed  and  continue  developing 
high  qualitv  environmental  education 
and  wildlife  interpretation  for  Refuge 
visitors. 

Eighty  percent  of  estuarine  habitat  has 
been  lost  in  Puget  Sound  in  the  last  150 
years,  contributing  to  the  decline  of 
many  fish  and  wildlife  species  that 
depend  on  estuaries,  including  several 
salmon  species.  The  Refuge's  diked 
freshwater  wetlands  were  historically 
estuarine  and  habitat  quality  has 
declined.  The  south  Puget  Sound  region 
is  undergoing  dramatic  changes  in 
population  and  landscape,  as  it  becomes 
more  urban.  As  Refuge  visitor  use  has 
increased,  so  have  conflicts  among 
visitors  and  concerns  over  meeting  the 
needs  of  fish  and  wildlife.  In  response 
to  these  changes  and  management  issues 
the  CCP  needs  to  c:onsider  increased 
land  protection,  restoration  of  the 
historic  estuarine  system,  improved 
wildlife  protection,  enhanced 
environmental  education  and 
compatibility  of  wildlife-dependent 
recreation  activities. 

Alternatives 

This  Draft  EIS/CCP  identifies  and 
evaluates  four  alternatives  for  managing 
Ni-squally  National  Wildlife  Refuge  for 
the  next  15  years.  Each  alternative 
describes  a  combination  of  habitat  and 
public  use  management  prescriptions 
designed  to  achieve  the  Refuge 
purposes,  goals,  and  vision.  The  four 
alternatives  are  briefly  described  below. 


followed  by  additional  features  common 
to  some  or  all  of  the  alternatives. 

Alternative  A.  the  "No  Action" 
alternative  assumes  no  change  from  past 
management  programs  and  is 
considered  the  baseline  from  which  to 
compare  the  other  alternatives.  As 
funding  becomes  available,  the  Refuge 
would  continue  to  seek  acquisition  of 
interests  in  the  remaining  1.011  acres 
within  the  current  approved  Refuge 
boundary  (3.936  acres)  as  lands  become 
available  from  willing  sellers,  but  no 
expansion  beyond  the  current  approved 
Refuge  boundary'  would  occur.  There 
would  be  no  major  changes  in  habitat 
management  or  public  use  programs. 
The  environmental  education  program 
would  continue  to  serve  approximately 
5,000  students  per  year.  A  new 
education  facility  would  be  required  to 
ensure  a  safe,  high  quality  experience 
under  all  alternatives.  No  new  internal 
dikes  or  impoundments  would  be 
created,  but  external  dikes  (28.000 
linear  feet)  would  need  extensive 
repairs  and  continued  maintenance. 

Alternative  B  would  provide  for 
moderate  expansion  of  the  approved 
Refuge  boundary  (a  2.407-acre  addition 
for  a  total  of  6.343  acres).  It  places  new 
management  emphasis  on  the 
restoration  of  estuarine  habitat  and 
improved  freshwater  wetland 
management.  Approximately  318  acres 
(30%)  of  the  diked  interior  would  be 
restored  to  muted  estuarine  habitat  by 
creating  bridged  breaches  and  retaining 
dikes.  Approximately  140  acres  (15%) 
of  diked  habitat  would  be  restored  to 
fully  functional  estuarine  habitat  in  the 
northern  half  of  the  Shannon  Slough 
system  along  McAllister  Creek, 
requiring  only  limited  dike  removal.  All 
remaining  exterior  dikes  would  require 
extensive  repairs  to  prevent  seepage  and 
failure.  Management  of  542  acres  of 
freshwater  and  grassland  habitats  would 
be  improved  in  the  remaining  diked 
area  by  converting  some  grasslands  to 
seasonal  freshwater  wetlands  and 
ponds,  and  constructing  five  internal 
management  units  with  new  interior 
dikes,  creating  a  higher  proportion  of 
freshwater  habitat.  The  current 
environmental  education  program 
would  be  improved  and  expanded  to  the 
largest  degree  of  all  action  alternatives, 
serving  20.000  students  per  year.  There 
would  be  fewer  changes  to  the  public 
wildlife  observation  trail  system  than  in 
other  action  alternatives,  and  Refuge 
lands  would  remain  closed  to  waterfowl 
hunting,  with  the  closure  posted  and 
enforced  to  eliminate  unauthorized 
hunting  on  the  Refuge.  Hunting  would 
still  occur  on  Washington  Department  of 
Fish  and  Wildlife  (WDFW)  lands: 
therefore,  a  portion  of  the  wildlife 


observation  trail  would  continue  to  be 
closed  during  hunting  season  to  avoid 
conflicts  with  hunters. 

Alternative  C  would  provide  for  the 
same  expansion  of  the  Refuge  boundary 
as  in  Alternative  B  (a  2.407-acre 
addition).  However,  it  places  a  stronger 
emphasis  on  the  restoration  of  estuarine 
habitat,  while  improving  freshwater 
wetland  and  riparian  habitats.  This 
alternative  would  restore  approximately 
515  acres  (50%)  of  the  diked  interior  to 
estuarine  habitat.  This  alternative  would 
retain  the  Shannon  Slough  system  along 
McAllister  Creek  as  diked  freshwater 
habitat.  Exterior  dikes  would  be 
removed  in  the  northern  half  of  the 
1.000-acre  diked  area,  and  all  remaining 
exterior  dikes  would  require  extensive 
repairs  to  prevent  seepage  and  failure. 
Riparian  habitat  would  be  enhanced 
along  the  Nisqually  River  by  restoring 
forested,  surge  plain  habitat  on  38  acres 
north  of  the  Twin  Barns.  Management  of 
the  remaining  447  acres  of  freshwater 
and  grassland  habitats  would  be 
improved,  with  a  higher  proportion  of 
freshwater  habitat  created  by  converting 
some  grasslands  to  seasonal  freshwater 
wetlands  and  ponds  as  well  as 
constructing  five  internal  management 
units  with  new  interior  dikes.  The 
environmental  education  program 
would  be  improved  and  expanded  to 
serve  15.000  students,  fewer  than  in 
Alternative  B.  to  provide  sufficient  staff 
time  to  operate  a  waterfowl  hunt 
program.  Moderate  changes  would 
occur  in  the  trail  system,  reducing  the 
5.5-mile  loop  to  3.75  miles;  a  new  trail 
would  be  developed  on  Tribal  and 
Refuge  properties  east  of  the  Nisqually 
River.  Approximately  713  acres  of 
Refuge  land  would  be  opened  to 
waterfowl  hunting  limited  to  3  days  per 
week  and  consolidated  in  a  block  with 
WDFW  lands  (totaling  1.170  acres).  This 
would  require  an  agreement  with 
WDFW  to  limit  hunting  on  their  lands 
in  McAllister  Creek.  New  fishing 
opportunities  would  be  provided 
including  bank  fishing  on  the  east  side 
of  the  Nisqually  River,  improved  bank 
fishing  at  Trotter's  Woods  south  of  1-5.  . 
and  disabled  access  fishing  at  Luhr 
Beach,  if  acquired. 

Alternative  D  would  provide  a  larger 
approved  Refuge  boundary  expansion  (a 
3,479-acre  addition  for  a  total  of  7.415 
acres).  It  also  increases  estuarine 
restoration  while  improving  freshwater 
wetland  and  riparian  habitats  on  the 
Refuge.  Under  Alternative  D.  699  acres 
(70%)  of  the  diked  area  would  be 
converted  to  estuarine  habitat,  resulting 
in  removal  of  a  large  part  of  the  exterior 
dike.  Management  of  the  remaining  263- 
acre  area  within  the  dike  would  be 
greatly  improved  as  freshwater  wetland 
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and  riparian  habitats  and  five  internal 
management  units  would  be  constructed 
with  new  interior  dikes.  As  in 
Alternative  C,  38  acres  of  forested,  surge 
plain  habitat  would  be  restored  to 
increase  the  acreage  of  this  important 
habitat  along  the  Nisqually  River.  The 
environmental  education  program 
would  be  improved  and  expanded 
(15.000  students  per  year),  although  not 
to  the  extent  of  Alternative  B,  to  provide 
sufficient  staff  time  to  operate  a 
waterfowl  hunt  program.  The  greatest 
changes  would  occur  in  the  wildlife 
observation  trail  system  of  any 
alternative,  reducing  the  5.5-mile  loop 
to  a  3.5-mile  round  trip  trail  no  longer 
in  a  loop  configuration;  a  new  trail 
would  be  developed  on  Tribal  and 
Refuge  properties  east  of  the  river.  A 
smaller  portion  of  Refuge  lands  (191 
acres)  would  be  opened  to  hunting  7 
days  per  week,  with  no  changes  to 
hunting  on  WDFW  lands;  however,  a 
portion  of  the  main  trail  would  be 
seasonally  closed.  Bank  fishing  on 
McAllister  Creek  would  no  longer  be 
offered  due  to  dike  removal,  but  new 
fishing  opportunities  could  be  provided 
in  the  future,  if  appropriate  lands  were 
acquired  along  McAllister  Creek  south 
of  1-5.  as  well  as  those  described  under 
Alternative  C. 

\(  turns  (Common  to  All  .\(  tion 
Vlternatives 

la  addition,  the  following  components 
are  proposed  to  be  implemented  under 
alternatives  B,  C.  and  D.  Walk-in 
waterfowl  hunting  opportunities  would 
be  considered  if  sufficient  lands  were 
acquired  south  of  1-5.  which  would 
provide  adequate  wildlife  sanctuary  and 
minimal  conflict  with  other  priority 
uses.  A  speed  limit  of  5  mph  for  all 
water  craft  would  be  established  in  all 
Refuge  waters  to  provide  wildlife  and 
habitat  protection  and  reduce  conflicts 
with  other  visitors.  Service  policies 
prohibiting  consumptive  uses  in  the 
Research  Natural  Area  (RNA)  in  the 
northeast  part  of  the  Refuge  would  be 
enforced,  including  fishing,  shell 
fishing,  and  waterfowl  hunting.  The 
RNA  would  be  closed  to  all  boating 
from  October  1  to  March  31  to  provide 
a  seasonal  sanctuary  for  migratory  birds 
and  other  wildlife. 

Public  comments  are  requested, 
considered,  and  incorporated 
throughout  the  planning  process  in 
numerous  ways.  Public  outreach  has 
included  open  houses,  public  meetings. 
technical  workgroups,  planning  update 
mailings,  and  Federal  Register  notices. 
Two  previous  notices  were  published  in 
the  Federal  Register  concerning  this 
Draft  EIS/CCP  (October  9,  1997  and 
February  9.  2000).  After  the  review  and 


comment  period  ends  for  this  Draft  EIS/ 
CCP,  comments  will  be  analyzed  and 
considered  by  the  Service.  A  Final  EIS 
will  then  be  prepared  and  published 
which  will  include  substantive 
comments  received  and  provide  the 
Service's  responses.  Changes  made  to 
the  selected  alternative  will  also  be 
identified  in  the  Final  EIS.  A  Record  of 
Decision  and  final  CCP  will  then  be 
published. 

All  comments  received  from 
individuals  on  environmental  impact 
statements  become  part  of  the  official 
public  record.  Requests  for  such 
comments  will  be  handled  in 
accordance  with  the  Freedom  of 
Information  Act,  the  Council  on 
Environmental  Quality's  NEPA 
regulations  (40  CFR  1506.6(f))  and  other 
Service  and  Departmental  policies  and 
procedures. 

Dated:  November  13,  2002. 
Rowan  W.  Gould. 

Acting  Regional  Director.  Region  1,  Portland. 

Oregon. 

[FR  Doc.  02-32046  Filed  12-19-02;  8:45  am| 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Technology  Transfer  Act  of  1986 

AGENCY:  Geological  Survey.  Department 
of  the  Interior. 

ACTION:  Notice  of  proposed  Cooperative 
Re.search  and  Development  Agreement 
(CRADA)  negotiations. 

summary:  The  United  States  Geological 
Survey  (USGS)  is  planning  to  enter  into 
a  Cooperative  Research  and 
Development  Agreement  (CRADA)  with 
LockClickPrint,  Inc..  of  Los  Lunas,  New 
Mexico.  The  purpose  of  the  CRADA  is 
to  develop  and  test  the  marketability  of 
high-quality,  museum  art  products 
based  on  satellite,  aerial  photography, 
and  mapping  source  data  from  the 
USGS.  Any  other  organization 
interested  in  pursuing  a  partnership  for 
similar  kinds  of  activities  should 
contact  the  USGS. 

ADDRESSES:  Inquiries  may  be  addressed 
to  the  Branch  of  Business  Development. 
U.S.  Geological  Survey,  500  National 
Center.  12201  Sunrise  Valley  Drive, 
Reston.  Virginia  20192;  Telephone  (703) 
648-4621.  facsimile  (703)  648-4706; 
Internet  "bduff@usgs.gov". 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
L.  Duff,  address  i' 
SUPPLEMENTARY  INFORMATION:  This 
notice  IS  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 


Dated:  October  28.  2002. 
Robert  A.  Lidwin, 

Chief  of  Staff,  Geography. 

[FR  Doc.  02-32049  Filed  12-19-02:  8:45  am] 

BILUNG  CODE  «31(>-Y7-y 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Scientific  Earthquake  Studies  Adviscv 
Committee 

agency:  Geological  Survey,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  106- 
503.  the  Scientific  Earthquake  Studies 
Advisor}'  Committee  (SESAC)  will  hold 
its  third  meeting.  The  meeting  location 
is  the  U.S.  Geological  Sur\'ey,  John  W. 
Powell  National  Center.  Room  3B457. 
12201  Sunrise  Valley  Drive.  Reston, 
Virginia  20192.  The  Committee  is 
comprised  of  members  from  academia. 
industr>'.  and  State  government.  The 
Committee  shall  advise  the  Director  of 
the  U.S.  Geological  Survey  (USGS)  on 
matters  relating  to  the  USGS's 
participation  in  the  National  Earthquake 
Hazards  Reduction  Program. 

The  Committee  will  review  a  draft  of 
the  5-year  plan  of  the  U.S.  Geological 
Survey's  National  Earthquake  Hazards 
Reduction  Program.  This  will  include  a 
critique  of  the  goals  and  objectives  of 
the  Program  over  the  next  5  years  in 
earthquake  hazards  assessments,  in 
research  on  earthquake  processes  and 
effects,  and  in  earthquake  monitoring 
and  notification. 

Meetings  of  the  Scientific  Earthquake 
Studies  Advisor}'  Committee  are  open  to 
the  publiq. 

DATES;  Januar\'  8.  2003,  commencing  at 
9  a.m.  and  adjourning  at  430  p  m  on 
January  9.  2003 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  R.  Filson.  U.S.  Geological  Survey. 
12201  Sunrise  Vallev  Drive.  Reston. 
Virginia  20192,  (703)  648-6785. 

Dated:  Derember  3.  2002. 
P.  Patrick  Leahy, 
Associate  Director  for  Geology.' 
[FR  Doc.  02-32048  Filed  12-19-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managemeni 

;OR-095-O3--633J-Ji    GP05^-00:e' 

Notice  of  Temporary  Ciosye  c'  PuDhc 
Lands:  Lane  County   OR 

AGENCY:  bureau  oi  i^ana  Management. 
Interior. 


'MO 
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action:  NimcL-  ui  leiuporary  i  ihmii'-  m 
publit  lands  in  Lane  County.  Oregon. 

^uMMAH/:  Notice  is  hereby  given  that 
approximately  200  acres  of  certain 
public  lands  in  Lane  County.  Oregon  are 
temporarily  closed  to  all  public  use. 
with  exception  to  walking,  hiking  and 
pedestrian  sightseeing.  Those  uses 
prohibited  from  occurring  in  the  area 
include  driving,  parking,  camping, 
discharge  of  firearms,  and  all  equestrian 
uses.  This  closure  is  effective  December 
1.  2002,  through  November  30.  2003. 
The  closure  is  made  under  the  authority 
()f43CFR  8364.1. 

The  public  lands  affected  by  this 
temporary  closure  include  all  Federal 
lands  within  the  City  of  Eugene  Urban 
CJruvvth  Boundary  located  in  Section  29. 
Township  17  South.  Range  4  west  of  the 
Willamette  Meridian  lying  east  of 
Greenhill  Road,  south  of  Royal  Ave., 
west  of^Terry  street  and  a  line  running 
south  from  the  end  of  Terry  Street  to  the 
Southern  Pacific  Railroad  tracks,  and 
north  of  the  Southern  Pacific  Railroad 
tracks.  Specifically,  the  lands  are 
identified  as  follows:  Federal  lands 
located  in  Section  29.  Township  17 
south.  Range  4  west  of  the  Willamette 
Meridian,  Oregon. 

The  following  persons,  operating 
within  the  scope  of  their  official  duties, 
are  exempt  from  the  provisions  of  this 
closure  order:  Bureau.  City  of  Eugene, 
and  Corps  of  Engineers  employees; 
State,  local  and  Federal  law 
enforcement  and  fire  protection 
personnel;  agents  for  the  Cone  wetland 
mitigation  sites;  the  contractor 
authorized  to  construct  the  Lower 
Amazon  Wetland  Restoration  Project 
and  its  subcontractors;  the  contractor 
authorized  by  the  City  of  Eugene  to 
construct  the  Fern  Ridge  Bicycle  Path 
and  related  recreation  facilities  and  its 
subcontractors.  Access  by  additional 
parties  may  be  allowed,  but  must  be 
approved  in  advance  in  writing  by  the 
Authorized  Officer. 

Any  person  who  fails  to  comply  with 
the  provisions  of  this  closure  order  may 
be  subject  to  the  penalties  provided  in 
43  CFR  8360.0-7.  which  include  a  fine 
not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 

The  public  lands  temporarily  closed 
to  public  use  under  this  order  will  be 
posted  vvith  signs  at  points  of  public 
access. 

The  purpose  of  this  temporary  closure 
is  to  provide  for  public  safety,  facilitate 
construction  of  the  Lower  Amazon 
Wetland  Restoration  Project  and  Fern 
Ridge  Bicycle  Path  and  related  facilities, 
and  protection  of  property  and 
equipment  during  the  mobilization, 
construction  and  de-mobilization 


plirtM'^  111  the  Lower  Amazon  Wetland 
Restoration  and  Fern  Ridge  Bicycle  Path 
construction  projects. 
DATES:  This  closure  is  effective  from 
December  1.  2002.  through  November 
30. 2003 

ADDRESSES:  Copies  of  the  closure  order 
and  maps  showing  the  location  of  the 
closed  lands  are  available  from  the 
Eugene  District  Office.  P.O.  Box  10226 
(2890  Chad  Drive),  Eugene,  Oregon 
47440 

FOR  FURrMtM  lNf-0«MATION  CONTACT.   Pat 

Johnston.  Wetlands  Project  Manager. 
Eugene  District  Office,  at  (541)  683- 
6181. 

Dated:  October  10.200.1. 
Rick  Colvin, 

Acting  Field  Manager.  Siuslaw  Resource  Area. 
(FR  Dor.  02-32063  Filed  12-19-02:  8:45  am] 

BILUNG  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

Science  Advisory  Board 

agency:  liuruau  ui  Land  Management. 

interior. 

action:  Notice  of  public  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  of 
1972  (FACA).  the  U.S.  Department  of 
the  Interior,  Bureau  of  Land 
Management  (BLM).  Science  Advisory 
Board  will  meet  as  indicated  below. 
DATES:  The  meeting  will  be  held  Januarx 
21.  2003.  in  Room  7000A  at  1849  C 
Street.  NW..  Washington.  DC.  The 
public  comment  period  will  begin  at 
approximately  4:30  p.m..  and  the 
meeting  will  adjourn  at  approximately  5 
p.ii 

FOR  fUHTHEH  INFORMATION  CONTACT:   Lee 

Barkow.  Bureau  of  Land  Management. 
Denver  Federal  Center.  Building  50. 
P.O.  Box  25047.  Denver,  CO.  80225- 
0047.  303-236-645  i 
SUPPLEMENTARY  INFORMATION:  The 
Science  Advisory  Board  advises  the 
Director  of  the  Bureau  of  I.,and 
Management,  on  a  variety  of  science 
issues.  At  this  meeting,  topics  we  plan 
to  discuss  include: 

Introduction  and  Opening  Comments 
Review  of  Last  Meeting's  Decisions/ 

Commitments 
Director's  New  Science  Issues 
Report  on  BLM  Science  Activities  for 

FY  2002 
Briefing  on  the  President's  Healthy 

Forest  Initiative 
Presentation  "Save  our  Fossils  from 

Extinction  " 


Briefing  on  the  BLM/DOE  Partnerships 

in  Science 
Presentation  and  Discussion  on  the 

Science  Strategy  Implementation  and 
Staffing/Organization  Plan 
Discussion  on  University  Curriculum 

for  the  Next  Generation  BLM 

Employee 

The  agenda  is  subject  to  revision. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Board.  Each  formal 
Board  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  tour 
transportation,  or  other  reasonable 
accommodations,  shnii'  i      r'  i  *  the 
BLM  as  provided  in  FOR  further 

INFORMATION  CON'^ACT. 

Lee  Barkow, 

Director.  National  Science  and  Technology 

Center. 

|FR  Do(    02-:n997  Filed  12-19-02;  8:45  ami 

BIUJNC  COOe  4310-«4-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV    ^30  4210  05    N  63022] 

Notice  of  Realty  Action   Lease/ 
Conveyance  for  Recreation  and  Public 
Purposes 

AGENCY:  bureau  of  Land  Management, 

•■  :ior. 
ACTION   Recreation  and  Public  Purpose 
it'dsiv  conveyance. 

SUMMARY:  The  following  described 
pi,:  ,;    luid  in  Las  Vegas.  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act.  as  amended  (43 
use.  869  et  seq.)  (R&PP).  The  City  of 
Las  Vegas  proposes  to  use  the  land  for 
a  public  park.  Portions  of  these  lands 
were  previously  segregated  and  leased 
under  the  R&PP  Act  as  serial  numbers 
N-61840.  N-41567-31  and  N-41567-36 
and  those  leases  have  been 
relinquished.  The  purpose  of  this  action 
is  to  combine  all  of  these  lands  under 
BLM  serial  number  N-63022. 

Mount  Diablo  Meridian.  Nm  adn 

T.  19  S.,  K.  60  E.,  sec.  21 

EVzNE'aNEV*.  NWV«NE'/4SEV4NEV4. 
SVjNEV4SE'/.NEV«.  NWV«SEV«NEV«. 
SVsSE'ANEV*.  NEV4SEV4 

Containing  97.5  acres,  more  or  less. 
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The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  tliereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30. 
1890(43U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

And  will  be  subject  to: 

1.  An  easement  50  feet  in  width  along 
the  east  boundary.  3Q  feet  in  width 
along  the  south  boundar>',  50  feet  in 
width  along  the  north  boundary',  and  30 
feet  in  width  along  the  west  boundary 
in  favor  of  the  City  of  Las  Vegas  for 
roads,  public  utilities  and  flood  control 
purposes. 

2.  Those  rights  for  public  utility 
purposes  which  have  been  granted  to 
Nevada  Power  Company  by  Permit  Nos. 
N-38447  and  N-66254."the  City  of  Las 
Vegas  by  Permit  Nos.  N-61048  and  N- 
75501.  and  the  Las  Vegas  Valley  Water 
District  by  Permit  No.  N-74511  under 
the  Act  of  October  26.  1978  (FLPMA). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Las  Vegas  Field  Office. 
4701  N.  Torrey  Pines  Drive.  Las  Vegas. 
Nevada.  Upon  publication  of  this  notice 
in  the  Federal  Register,  the  above 
described  land  will  be  segregated  frpm 
all  other  forms  of  appropriation  under 
the  public  land  laws,  including  the 
general  mining  laws,  except  for  lease/ 
conveyance  under  the  Recreation  and 
Public  Purposes  Act.  leasing  under  the 
mineral  leasing  laws  and  disposals 
under  the  mineral  material  disposal 
laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  for 
classification  of  the  lands  to  the  Field 
Manager.  Las  Vegas  Field  Office.  Las 
Vegas.  Nevada  89108. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  public 
park.  Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 


whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  public  park. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classification 
becomes  effective. 

Dated:  October  24.  2002. 
Rex  Wells, 

Assistant  Field  Manager.  Division  of  Lands. 
Las  Vegas.  NV. 

|I-K  Doc.  02-.320f)2  Filed  12-19-02:  8:45  am] 
BILUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ID-933-4310-ET    GPO-02-O002    101^3^179] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  a  Public  Meeting: 
Idaho 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  This  notice  notifies  the  public 
that  the  Forest  Service  proposes  to 
withdraw  approximately  150  acres  of 
National  Forest  System  lands  in  the 
Panhandle  National  Forest  from 
nonmetalliferous  mining  for  a  period  of 
20  years.  The  lands  contains  gem 
quality  garnet  deposits  and  lies  adjacent 
to  the  nationally  known  Emerald  Creek 
garnet  deposit.  The  withdrawal  would 
protect  the  streams  and  facilitate 
planned  development  of  the  public 
garnet  collection  area.  Subject  to  valid 
existing  rights,  this  notice  segregates  the 
National  Forest  System  lands  described 
below  for  up  to  2  years  from  location 
and  entry  under  the  United  States 
mining  laws.  The  lands  have  been  and 
will  remain  open  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands  and 
mineral  leasing. 
DATES:  The  effective  date  of  the 
Panhandle  National  Forest  withdrawal 


application  is  December  20.  2002. 
Comments  on  the  new  proposed 
withdrawal  must  be  received  by  March 
20.  2003. 

ADDRESSES:  Comments  should  be  sent  to 
the  State  Director.  Bureau  of  Land 
Management.  1387  South  Vinnell  Way/ 
Boise.  Idaho  83709 
FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Simmons.  BLM.  Idaho  State 
Office.  1387  S.  Vinnell  Way.  Boise. 
Idaho  83709.  208-373-3867. 
SUPPiEVEN'ARY  INFORMATION:  On  May 
23.  ^.,.,^.  ;...   .  nited  States  Forest 
Service,  filed  an  application  to 
withdraw  the  following  described 
National  Forest  System  lands  from 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights: 

Boise  Meridian 

Panhandle  National  Forest 

T.  42N..  R.l  W., 

Sec.  10.  NE'  4SWV4SE'/4.SEV4.  and 

S'/iSW  4SEV4SEV4.  and 

N'/:-SE'  4SE'  4SE'/4,  and 

S\Vi4SEV4SE''4SE'4; 
Sec.  11,  NWV4SE>/4SVVV4SVVV4.and 

.NEV4N\V'4.SE'/4SE'/4: 
Sec.  12.  EV:;W'/.!SW'/4NE'  4.  and 

NE'/4SW'/4NW"4.and 

NVV'/4SW'  4SEV4NW>  4.  and 

SE>.4SVV '.4SE'/4NW'/4.  and 

VV  '/:;NE '  /4NE  V4SW  "4  .and 

NE"4NW'/4NE'/4SVV' 4.  and 

SE'/4NEV4SWV4.  and 

SE'/4SEV4NE'/4SE'/4.  and 

EVzE'/2NWV4SEV4,  and 

EV2N\VV4NW'/4SEV4.  and 

W'/2SWV4NW'/4SEV4.  and 

NE'/4SE"/4SEV4.  and  WV2SEV4SEV«SEV4: 
Sec.  13.  NEV4NEV4NEV4.  and 

NE'/4SEV4NEV4NE'/4.  and 

SV2SE'/4SEV4NEV4.  and 

SVV'/4SE'/4SWV4NWV4.  and 

SEV4SVVV4SEV4NWV4.  and 

SEV4SW'/4SEV4SWV4: 
Sec.  14.  SV2SVVV4SWV4NE'/4.  and 

SWV4NEV4NEV4NWV4.  and 

NWV4NWV4NEV4NW'4,  and 

SEV4SWV4SEV4NVVV4.  and 

SV2SEV4SEV4NVVV4. 
Sec.  15.  NW'/4NWV4NEV4NEV4.  and 

NV2NEV4NVVV4NEV4 
The  area  described  contains  approximately 
150.00  acres  in  Latah  County.  Idaho. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Idaho  State  Director,  Bureau  of  Land 
Management,  at  the  address  stated 
above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
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the  purpose  of  being  heard  on  the 
propos»?d  withdrawal  must  submit  a 
written  request  to  the  Idaho  Stale 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

HHted:  luru!  l«l.  2002. 
limmie  Buxton, 

Hmnch  Chiff  for  Lands  and  Minerals. 
IKK  l)o(    02-:i2061  Filed  12-19-02:  8:4,'>  am) 
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INTERNATIONAL  TRADE 

COMMISSION 

[Investigation  No   731-TA-1021 
(Preliminary)] 

Malleable  Iron  Pipe  Fittings  From 

China 

Dctri  inination 

Un  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
(Commission)  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  (the  Act),  that  there 
is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
threatened  with  material  injury,  by 
reason  of  imports  from  China  of 
malleable  iron  pipe  fittings,  provided 
for  in  subheading  7307.19.90  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
vahie  (I.TFV) 

(  iinimriK  cnifii!  o!  !  n;,il  i'ii.is" 
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I'ur.sudiit  to  §207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigation. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling,  which  will  be 
published  in  the  Federal  Register  as 
provided  in  §207.21  of  the 
Commission's  rules,  upon  notice  from 
the  Department  of  Commerce 
(Commerce)  of  an  affirmative 
preliminary  determination  in  the 
investigation  under  section  733(b)  of  the 
Act.  or,  if  the  preliminary  determination 
is  negative,  upon  notice  of  an 


'  The  re<ord  is  dnfined  in  i07  2(f)  of  the 
CJimmissions  Rules  of  Practice  and  Protedure  (19 
C:FR  207  2(0). 


affirmative  final  determination  in  that 
investigation  under  section  735(a)  of  the 
Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigation  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigation.  Industrial  users, 
and.  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
countervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Backgrniinii 

On  October  30,  2002,  a  petition  was 
filed  with  the  Commission  and 
Commerce  by  Anvil  International.  Inc. 
of  Portsmouth,  NH.  and  Ward 
Manufacturing,  Inc.  of  Blossburg.  PA, 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injur\'  by 
reason  of  LTFV  imports  of  malleable 
iron  pipe  fittings  from  China. 
Accordingly,  effective  October  30,  2002, 
the  Commission  instituted  antidumping 
duty  investigation  No.  731-TA-1021 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary.  U.S.  International 
Trade  Commission.  Washington.  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  November  6.  2002 
(67  FR  67645).  The  conference  was  held 
in  Washington.  DC.  on  November  20, 
2002,  and  all  persons  who  requested  thr 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  Decemb»M 
16,  2002.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
3568  (December  2002).  entitled 
Malleable  Iron  Pipe  Fittings  from  China: 
Investigation  No.  731-TA- 
1021  (Preliminary). 

By  order  of  the  (".ommission. 
Issued:  De<  emiwr  16.  2002. 

Marilyn  R.  Abbott. 

Secretary-  to  the  Commission. 

|FR  Dnr  02-320.3.5  Filed  12-19-02:  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE    02   038) 
Sunshine  Act:  Meeting 

AGENCY  HOLDING  THE  MEETING.  United 

States  International  Trade  Commission. 

TIME  AND  DATE:  January  6,  2003  at  11 

it  . 

place:  Room  101,  500  E  Street  SW.. 

Washington.  DC  20436.  Telephone: 

(202) 205-2000. 

status   I  )pen  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

.   .1^;  ..,.\.  ;.  :  ;..:urt;  meetings:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-1022 
(Preliminary)(Refined  Brown  Aluminum 
Oxide  from  China) — briefing  and  vote. 
(The  Commission  is  currently  scheduled 
to  transmit  its  determination  to  the 
Secretary  of  Commerce  on  January  6, 
2003;  Commissioners'  opinions  are 
currently  scheduled  to  be  tremsmitted  to 
the  Secretary  of  Commerce  on  or  before 
January  13.  2003). 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  December  17.  2002. 
Bv  (irHer  of  the  Commission: 

\!,,i  i|N  ri   K      \l.i)iil! 

icLTcfun  [u  tnt'  Lommission. 

[FR  Dor.  02-3221.'i  Filed  12-16-02;  10:39 

am) 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — the  Digital  Subscrltser 
Line  Forum 

Notice  IS  hereby  given  that,  on 
October  16.  2002,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act  ").  The 
Digital  Subscriber  Line  Forum  ("DSL") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 


Federal   Register '  \'nl    fi".   Nn    245'Frida\ 
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Specifically,  Communications  Test 
Design.  Tucker,  GA;  and  Lattelekom 
SI  A.  Riga.  Lativia  have  been  added  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  DSL  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  May  15,  1995,  DSL  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  IJepartment  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  tiie 
Act  on  July  25.  1995  (60  FR  38058). 

The  last  notification  was  filed  with 
the  Department  on  July  16,  2002   A 
notice  was  published  in  the  Federal 
Ki'tjister  pursuant  to  section  6(b)  of  the 
Act  on  August  16,  2002  (67  FR  53619). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-32053  Filedl2-19-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — GE  Global  Research 

Notice  is  hereby  given  that,  on 
November  7,  2002,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ( 'the  Act"),  GE 
Global  Research  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  GE  Global  Research,  Niskayuna,  NY; 
and  Molecular  Nanosystems.  Palo  Alto. 
CA.  The  nature  and  objectives  of  the 
ventures  are  to  develop  and  demonstrate 
"Template  Synthesis  for  Nanostructured 
Materials." 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
[FR  Dor.  02-32055  Filed  12-19-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
act  of  1993 — Information  Storage 
Industry  Consortium 

Notice  IS  hereby  given  that,  on 
October  28,  2002.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Information  Storage  Industry 
Consortium  ("INSIC")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  NSA.  Ft.  Meade,  MD;  and 
SONY.  Boulder.  CO  have  been  added  as 
parties  to  this  venture.  The  following 
university  has  joined  INSIC  as  a 
university  associate  member:  University 
of  Manchester,  Manchester,  United 
Kingdom. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  INSIC  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  June  12,  1991.  INSIC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  D^artment  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  August  13,  1991  (56  FR  38465). 

The  last  notification  was  filed  with 
the  Department  on  may  3.  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  June  21.  2002  (67  FR  42281). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  02-32054  Filed  12-19-02;  8:45  am] 

BILUNG  CODE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Marion  "Molly    Fry.  M.D.;  Revocation 
of  Registration 

On  March  7,  2002,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Marion  "Molly"  Fr\'. 
M.D.  (Dr.  Fry),  proposing  to  revoke  her 
DEA  Certificate  of  Registration, 
BM4a5qi78,  and  deny  any  pending 


applications  for  registration  as  a 
practitioner  under  21  U.S.C.  823(f).  The 
Order  to  Show  Cause  alleged  that  Dr. 
Fry's  continued  registration  is- 
inconsistent  with  the  public  interest  as 
that  term  is  used  in  21  U.S.C.  823(f)  and 
824(a)(4).  The  show  cause  order  also 
notified  Dr.  Fr>'  that  should  no  request 
for  a  hearing  be  filed  within  30  days,  her 
hearing  right  would  be  deemed  waived. 

The  Order  to  Show  Cause  was  sent  by 
certified  mail  to  Dr.  Fry  at  her  registered 
location  in  Cool.  California,  and  DEA 
received  a  signed  receipt  indicating  that 
it  was  received  on  March  12,  2002.  A 
second  copy  of  the  Order  to  Show  Cause 
was  sent  by  certified  mail  to  Dr.  Fr\'  at 
her  residence  in  Greenwood,  California 
(the  Greenwood  residence).  However, 
the  second  copy  was  returned  to  DEA  as 
"not  deliverable."  DEA's  Sacramento 
District  Office  then  sent  the  Order  to 
Show  Cause  to  Dr.  Fry's  residence  by 
Federal  Express. 

DEA  has  not  received  a  request  for 
hearing  or  any  other  reply  from  Dr.  Fry 
or  anyone  purporting  to  represent  her  in 
this  matter.  Therefore,  the  Deputy 
Administrator,  finding  that  (1)  30  days 
have  passed  since  the  receipt  of  the 
Order  to  Show  Cause,  and  (2)  no  request 
for  a  hearing  having  been  received, 
concludes  that  Dr.  Fry  is  deemed  to 
have  waived  her  hearing  right.  After 
considering  material  from  the 
investigative  file  in  this  matter,  the 
Deputy  Administrator  now  enters  his 
final  order  without  a  hearing  pursuant 
to  21  CFR  1301.43(d)  and  (e)  and 
1301.46. 

The  Deputy  Administrator's  review  of 
the  investigative  file  reveals  that  Dr.  Fry 
graduated  from  Western  Washington 
University  in  Bellingham.  Washington 
with  a  bachelor's  degree  in  both 
chemistry  and  biology.  Dr.  Fry 
subsequently  graduated  from  the 
University  of  California — Irvine  in  1985 
with  a  degree  in  medicine.  Shortly 
thereafter.  Dr.  Fry  obtained  a  medical 
license  in  the  State  of  California  where 
she  initially  specialized  in  general 
medicine.  Dr.  Fry  is  currently  licensed 
to  practice  medicine  in  the  State  of 
California. 

In  October  1999.  Dr.  Fry  and  her 
husband  Dale  Schafer  (Mr.  Schafer) 
opened  the  California  Medical  Research 
Center  located  in  Cool,  California.  Cool 
is  a  small  mountain  community  in  El 
Dorado  County,  California.  The 
investigative  file  reveals  that  Mr. 
Schafer  is  an  attorney,  licensed  to 
practice  law  in  the  State  of  California. 

The  Deputy  administrator  finds  that 
as  a  result  of  a  routine  DEA  interdiction 
operation  in  August  2000.  an  individual 
was  arrested  on  an  Amtrak  train 
possessing  ten  pounds  of  processed 
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inaniudiui.  A  sfarLii  (U  me  individual's 
belongings  revealed  an  address  to  a 
ranch  property  in  El  Dorado  County 
owned  by  an  individual  hereinafter 
referred  to  as  "RS."  During  the 
siibset]uont  execution  of  a  search 
warrant  at  RS'  home.  DEA  agents  found 
over  1.000  mature  marijuana  plants. 
Also  found  during  the  execution  of  the 
search  warrant  were  approximately  50 
sets  of  documents  consisting  of  medical 
recommendations  from  Dr.  Fry  to 
several  individuals,  and  what  purported 
In  be  registration  forms  for  a  marijuana 
buyers  club  called  Sierra  CPO  (Cannabis 
Patients  Only).  The  medical 
recommendations  from  Dr.  Fry  were  for 
ailments  such  as  anxiety,  insomnia, 
asthma,  pre-menstrual  syndrome  and 
restless  leg  syndrome.  Each  of  the 
recommendation  certificates  included  a 
waiver  provision  where  the  client 
signed  an  acknowledgment  that 
marijuana  use  remains  a  violation  of 
federal  law. 

DEA  subsequently  initiated  an 
investigation  of  Dr.  Fry  and  Mr.  Schafer 
when  on  December  28.  2000,  the  agency 
received  a  telephone  call  from  the 
District  Security  Representative  of 
United  Parcel  Service  (UPS)  regarding 
seven  packages  that  were  received  at  a 
UPS  location  in  Rocklin.  California.  The 
UPS  representative  informed  DEA  that 
the  seven  packages  each  contained  gram 
quantities  of  marijuana  and  were 
addressed  to  individuals  at  different 
residential  locations.  The  return  address 
on  each  of  the  seven  packages  listed 
"DALE.  COOL  CORNER  VIDEO,"  at  a 
location  in  Cool.  C^ilifornia.  The  seven 
packages  were  seized.  DEA 
subsequently  learned  that  at  least  one  of 
the  packages  was  sent  through  UPS  by 
Michael  John  Harvey,  an  employee  of 
Dr.  Fry  and  Mr.  Schafer. 

On  lanuary  2.  2001.  DEA  was 
contacted  by  Mr.  Schafer  who  stated 
that  he  was  the  attorney  representing 
the  recipients  of  the  marijuana 
packages.  Mr.  Schafer  demanded  the 
return  of  the  packages  and  stated  that 
his  clients  had  a  legal  right  to  them 
DEA  subsequently  informed  Mr.  Schafer 
that  the  marijuana  packages  would  not 
be  returned  to  his  clients  and  were 
seized  because  they  were  Schedule  I 
controlled  substances  unlawfully 
shipped  through  a  private  mail  carrier, 
in  violation  of  21  U.S.C.  843(b). 

During  an  investigation  by  DEA  of  a 
marijuana  buyer's  club  in  late  2000.  it 
was  learned  from  various  clients  whose 
marijuana  recommendation  forms  were 
previously  found  at  RS'  ranch  that  Dr. 
Fry  provided  the  recommendations 
under  questionable  circumstances. 
Several  clients  reported  that  their  visits 
to  Dr.  Fry's  office  lasted  no  more  than 


20  minutes,  and  that  time  was  usually 
spent  with  Mr.  Schafer.  Mr.  Schafer 
would  typically  advise  clients  about  the 
legal  aspects  of  medical  marijuana,  and 
that  the  drug  was  illegal  under  federal 
law.  Mr.  Schafer  also  reportedly  advised 
clients  on  how  to  respond  if  arrested 
while  possessing  marijuana. 

According  to  some  of  the  clients, 
consultations  involving  Dr.  Fry  were 
brief  and  consisted  of  no  medical 
examination  or  review  of  medical 
records.  These  clients  further  reported 
that  despite  the  lack  of  a  medical 
examination.  Dr.  Fry  would  routinely 
issue  recommendation  certificates  for 
marijuana. 

One  person  familiar  with  Dr.  Fry's 
practice  reported  that  Dr.  Fry  and  Mr. 
Schafer  advised  their  staff  to  turn  away 
potential  clients  who  were  too  "clean- 
cut"  because  of  a  concern  that  these 
clients  might  be  undercover  law 
enforcement  agents.  DEA  learned  that 
Dr.  Fry  and  Mr.  Schafer  charged  $150 
per  visit  which  were  referred  to  as  a 
"medical/legal  consultation"  and  the 
couple  saw  as  many  as  100  clients  each 
week.  DEA  also  received  information 
that  client  fees  were  deposited  into  the 
bank  account  of  Mr.  Schafer's  law 
practice. 

DEA  obtained  further  information  that 
Mr.  Schafer  kept  processed  marijuana  in 
a  duffel  bag  in  Dr.  Fry's  office,  and  on 
several  occasions,  he  sold  processed 
marijuana  to  individuals.  On  one 
occasion.  Mr.  Schafer  purchased  three 
pounds  of  processed  marijuana  from  a 
third  party  for  $3,600.00  per  pound,  and 
gave  a  portion  of  the  marijuana  to 
another  individual  to  sell  for  him. 

A  source  familiar  with  Dr.  Fry's 
practice  reported  to  DEA  that  in  or 
around  March  2000.  hundreds  of 
marijuana  "clones"  were  observed  being 
grown  in  the  residential  garage  of  Dr. 
Fry  and  Mr.  Schafer.  A  marijuana 
"clone"  is  a  branch  clipping  from  a 
healthy,  female  marijuana  plant.  The 
clipping  is  then  placed  into  a  growing 
medium  to  allow  the  branch  to  establish 
a  root  system  and  mature  into  a 
marijuana  plant.  The  clones  are  reported 
to  be  of  high  quality  and  high  THC  (the 
primary  psychoactive  chemical 
component  of  marijuana).  The  source 
further  observed  "grow  lights"  (a  type  of 
fluorescent  light  used  for  indoor 
growing  of  marijuana),  fertilizer,  plant 
nutrients,  and  cubes  of  a  growing 
medium  into  which  clones  are  inserted 
to  take  root. 

DEA  also  received  information  that  on 
more  than  100  occasions.  Mr.  Schafer 
reportedly  offered  to  sell  marijuana 
"growing  kits"  to  clients  who  came  to 
Dr.  Fry's  office  to  receive 
recommendation  certificates.  DEA 


learned  that  these  growing  kits 
contained  six  marijuana  clones  plants,  a 
growing  tub.  and  grow  lights.  Payment 
for  the  kits  were  made  to  a  business 
concern  owned  by  Dr.  Fry  and  Mr. 
Schafer  known  as  "Cool  Madness."  The 
kits  were  later  delivered  to  clients  by. 
among  others,  the  son  of  Dr.  Fry  and  Mr. 
Schafer.  their  daughter  and  her 
boyfriend.  DEA  agents  also  obtained 
information  from  a  source  familiar  with 
Dr.  Fry  and  Mr.  Schafer  that  on  April 
16.  2000,  Mr.  Schafer  sold 
approximately  40  marijuana  plants  to  an 
individual  in  exchange  for  marijuana 
smoking  paraphernalia. 

DEA's  investigation  further  revealed 
that  in  February  2001.  El  Dorado 
County.  California  law  enforcement 
officials  received  an  anonymous  tip 
from  a  source  that  claimed  that  he  had 
just  completed  an  inspection  or 
appraisal  of  the  residential  property  of 
Dr.  Fry  and  Mr.  Schafer.  The  source 
reported  seeing  marijuana  growing  in 
the  vard  of  the  residential  location.  This 
information  was  later  corroborated  by 
aerial  surveillance  conducted  bv  the  El 
Dorado  County  Sheriffs  Office  (EDCSO) 
of  the  Greenwood  residence  of  Dr.  Fry 
and  Mr.  Schafer.  During  an  aerial  flight 
on  September  26,  2001.  a  detective  for 
EDCSO  observed  marijuana  plants 
growing  in  an  outdoor  growing  area  as 
well  as  inside  the  greenhouse  of  that 
property. 

The  investigative  file  further  reveals 
that  in  April  2000.  a  detective  for  the 
Western  El  Dorado  Narcotic 
Enforcement  Team  (WENET)  receivec^a 
telephone  call  from  a  woman  regarding 
her  19-year  old  son.  who  received  a 
written  recommendation  for  the  use  of 
marijuana  from  Dr.  Fry.  The  woman 
informed  WENET  that  in  addition  to  the 
written  recommendation,  her  son 
received  a  flyer  stating  that  marijuana 
was  'an  alternate  way  to  party.  " 

On  lanuarv'  11.  2001.  undercover 
agents  for  WENET  conducted  an 
undercover  operation  involving  the 
office  of  Dr.  Fry  and  Mr.  Schafer.  The 
primary  objective  of  the  undercover 
visit  was  to  have  an  undercover  agent 
obtain  a  recommendation  for  marijuana 
from  Dr.  Fry  or  one  of  her  associates, 
without  the  agent  providing  medical 
records  or  having  a  physical  exam 
performed. 

Upon  entering  the  office  of  Fry/ 
Schafer,  the  agent  was  shown  a  video  on 
subjects  related  to  marijuana  use.  Mr. 
Schafer  then  questioned  the  undercover 
agent  as  to  why  the  agent  came  to  the 
office.  Mr.  Schafer  then  told  the  agent 
that  the  number  one  reason  people  were 
written  a  marijuana  recommendation 
was  for  chronic  pain. 
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During  that  same  undercover  visit,  the 
agent  then  met  with  Dr.  Fry's  physician 
assistant.  The  physician  assistant 
questioned  the  undercover  agent 
regarding  the  agent's  health.  The  agent 
then  complained  of  a  false  back  injury 
suffered  in  a  car  accident.  After  a 
cursory  examination  (which  consisted 
of  the  agent  grabbing  and  squeezing  the 
fingers  of  the  physician  assistant),  the 
physician  assistant  concluded  that  one 
side  of  the  agent's  back  was  weaker  than 
the  other  side.  Despite  the  cursory 
nature  of  the  exam  and  the  lack  of  a 
medical  record,  the  undercover  agent 
was  provided  with  a  written 
recommendation  for  marijuana  by  Dr 
Fry's  physician  assistant. 

In  February  2001,  an  undercover 
\\  ENET  agent  again  went  to  the  office 
ol  Dr.  Fry  and  Mr.  Schafer  posing  as  a 
potential  client  in  need  of  a 
recommendation  certificate  for 
marijuana.  In  a  recorded  conversation, 
Dr.  Fry  was  heard  telling  the  undercover 
agent  that  she  and  her  husband  ran  a 
business  selling  marijuana-growing  kits. 
Dr.  Fry  was  also  heard  complaining  to 
the  agent  that  her  husband  was  not 
making  enough  money  with  the 
business.  Dr.  Fry  then  offered  to  provide 
to  the  undercover  agent  marijuana 
clones,  lights,  and  plant  nutrients  to 
grow  marijuana,  and  if  the  agent  signed 
up,  she  would  provide  the  agent  with 
low-cost  organic  marijuana  and  growing 
equipment.  Dr.  Fry  further  advised  the 
agent  to  buy  everything  from  she  and 
her  husband  because  a  local  store  was 
"staked  out  bv  the  narcs." 

On  September  28,  2001,  DEA  and 
WENET  agents  executed  a  federal  search 
warrant  at  Dr.  Fry's  registered  location 
in  Cool,  California.  Among  the  items 
seized  from  that  location  was  drug 
paraphernalia.  On  that  same  date,  a 
second  federal  search  warrant  was 
executed  at  the  Greenwood  residence. 
During  a  search  of  the  living  room  area, 
agents  seized  several  grocery  bags  of 
marijuana.  Agents  also  seized  from  the 
master  bedroom  and  bedroom  closets 
numerous  brown  grocery  bags  and  large 
ziplocks  plastic  bags  containing 
marijuana  and/or  marijuana  buds,  two 
scales,  a  bong  as  well  as  other  drug 
paraphernalia. 

Marijuana  is  listed  in  Schedule  I  of 
the  Controlled  Substance  Act  (CSA).  21 
U.S.C.  812(c);  21  CFR  1308.11.  The  CSA 
defines  Schedule  I  controlled 
substances  as  those  drugs  or  other 
substances  that  have  "a  high  potential 
for  abuse."  "no  currently  accepted 
medical  use  in  treatment  in  the  United 
States."  and  "a  lack  of  accepted  safety 
for  use  *   *   *  under  medical 
supervision."  Also,  ever}'  drug  listed  in 
Schedule  I  of  the  CSA  lacks  approval  for 


marketing  under  the  Federal  Food  Drug 
and  Cosmetic  Act  (FDCA).  Therefore, 
marijuana  has  not  been  approved  for 
marketing  as  a  drug  by  the  Food  and 
r3ruE  Administration  (FDA). 

The  deleterious  effects  of  marijuana 
use  have  been  outlined  extensively  in 
previous  DEA  final  orders  and  will  not 
be  repeated  at  length  here.  See  66  FR 
20038  (2001);  57  FR  10499  (1992). 
However,  it  bears  mentioning  again  that 
the  numerous  significant  short-term  side 
effects  and  long  terms  risks  linked  to 
smoking  marijuana,  including  damage 
to  brain  cells;  lung  problems  such  as 
bronchitis  and  emphysema;  a 
weakening  of  the  body's  antibacterial 
defenses  in  the  lungs;  the  lowering  of 
blood  pressure;  trouble  with  thinking 
and  concentration;  fatigue;  sleepiness 
and  the  impairment  of  motors  skills.  Id. 

Marijuana  was  placed  in  Schedule  I 
for  the  same  fundamental  reason  that  it 
has  never  been  approved  for  sale  by  the 
FDA:  there  have  never  been  any  sound 
scientific  studies  which  demonstrate 
that  marijuana  can  be  used  safely  and 
effectively  as  medicine.  See  66  FR 
20038  (April  18.  2001)  (DEA  final  order 
denying  petition  to  initiate  proceeding 
to  reschedule  marijuana).  The  Supreme 
Court  recently  explained  the  legal 
significance  of  marijuana's  placement  in 
Schedule  I  of  the  CSA: 

Whereas  some  other  drugs  (those  in 
Schedules  II  through  V]  carvbe  dispensed 
and  prescribed  for  medical  use.  see  21  U.S.C. 
829,  the  same  is  not  true  for  marijuana. 
Indeed,  for  purposes  of  the  Controlled 
Substances  Act,  marijuana  has  "no  currently 
accepted  medical  use"  at  all. 
United  States  v.  Oakland  Cannabis  Buyers' 
Cooperative.  532  U.S.  483,  491  (2001). 

Federal  law  prohibits  human 
consumption  of  marijuana  outside  of 
FDA-approved,  DEA  registered  research. 
Id.  at  490  ("For  marijuana  (and  other 
drugs  that  have  been  classified  as 

schedule  1'  controlled  substances), 
there  is  but  one  express  exception,  and 
it  is  available  only  for  Government 
approved  research  projects,  section 
823(f).").  Further,  as  the  Supreme  Court 
made  clear,  there  is  no  "medical 
necessity  exception  "  that  allows  anyone 
to  violate  the  CSA  when  it  comes  to 
marijuana,  "even  when  the  patient  is 
'seriously  ill'  and  lacks  alternative 
avenues  for  relief"  Id.  at  495  n.  7. 

Despite  provisions  of  both  the  CSA 
and  the  FDCA  regarding  the  non- 
acceptance  of  marijuana  as  an  adjunct  to 
medical  treatment,  several  states  have 
enacted  laws  in  recent  years  (primarily 
through  ballot  initiatives)  authorizing 
marijuana  for  medical  purposes.  These 
state  provisions  authorize  a  physician  to 
provide  an  oral  or  written 

"recommendation,"  "approval,"  or 


some  other  affirmative  statement 
indicating  support  for  a  particular 
patient's  use  of  marijuana. 

Effective  November  6,  1996,  voters  in 
California  adopted  Proposition  215, 
otherwise  known  as  the  Compassionate 
Use  Act  of  1996  (hereinafter  referred  to 
as  "Proposition  215").  Cal.  Health  & 
Safety  Code  §  11362.5  (2002). 
Proposition  215  provides  that  persons 
may  grow  or  possess  marijuana  "upon 
the  written  or  oral  recommendation  or 
approval  of  a  physician."  Cal.  Health  & 
Safety  Code  §  11362.5.  Thus,  a 
physician's  "recommendation"  serves 
as  the  "permission  slip"  under 
California  law  that  allows  the  patient 
(the  recipient  of  the  recommendation)  to 
grow  or  possess  marijuana.  Although 
California  law  does  not  actually  allow 
anyone  to  distribute  marijuana, 
numerous  marijuana  traffickers  began  to 
openly  grow  and  distribute  marijuana 
under  the  purported  authority  of  state 
law  following  the  passage  of  Proposition 
215. 

One  example  of  this  trend  was  the 
sudden  appearance  of  "cannabis  clubs," 
one  of  which  was  the  subject  of  the 
Oakland  Cannabis  Buyers'  Cooperative 
Case.  The  Supreme  Court's  ruling  in 
Oakland  Cannabis  Buyers'  Cooperative 
reaffirmed  what  was  already  clear  in  the 
CSA:  that  marijuana  is  not  medicine 
under  federal  law  and  that  federal  law 
prohibits  the  manufacture,  distribution, 
and  possession  of  marijuana — even  in  a 
state  such  as  California,  which  has 
modified  its  state  law  to  treat  marijuana 
as  medicine. 

The  legal  significance  of  marijuana 
"recommendations"  was  explained 
recently  by  a  federal  court: 

[A]  physician  who  recommends  marijuana 
in  a  state  that  recognizes  that  such  an  act 
facilitates  the  ability  of  a  patient  to  receive 
marijuana  is  essentially  writing  a 
prescription.  The  same  rules  should  apply. 
Both  situations'involve  a  violation  of  the 
CSA,  and,  thus,  both  situations  could  warrant 
the  revocation  of  a  physician's  [DEA 
registration). 

Moreover.  DEA  has  the  authority  to  revoke 
the  registrations  of  physicians  whose  conduct 
may  threaten  public  health  or  safety. 

**  "Given  marijuana's  status  as  a  Schedule 
I  drug,  the  government  could  reasonably 
conclude  that  a  prescription  or 
recommendation  from  a  physician  to  use 
marijuana  could  threaten  public  health  and 
safety. 

Pearson  v.  McCaffrey.  139  F.Supp.2d  113. 
124  (D.D.C.  2001). 

However,  before  Pearson  was 
decided,  and  before  the  Supreme  Court 
issued  its  ruling  in  Oakland  Cannabis 
Buyers'  Cooperative,  the  United  States 
District  Court  for  the  Northern  District 
of  California  issued  an  unpublished 
opinion  that  reached  a  different 
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Lonciubiun  tnaii  the  court  in  Pearson,  ui 
Conant  v.  McCaffrey.  2000  WL  1281174 
(N.D.  Cal.  2000).  the  court  observed  that 
(i)  the  CSA  authorizes  the  Attorney 
General  to  revoke  the  DEA  registration 
of  a  physician  who  engages  in  "ls|uch 
other  conduct  which  may  threaten  the 
public  health  and  safety"  and  (ii) 
because  marijuana  is  a  "prohibited 
substance."  "recommending"  it  to  a 
patient  "might  arguably  fall  within  such 
other  conduct.'  "  Despite  reaching  this 
conclusion,  and  without  declaring  the 
CSA  unconstitutional,  the  Cononf  court 
ruled  that  to  enforce  the  CSAs 
revocation  provisions  with  respect  to  a 
California  physician  who  recommends 
marijuana  based  on  a  "sincere  medical 
judgment"  would  violate  the  First 
Amendment  because  a  doctor  who 
engages  in  such  conduct  is  engaging  in 
a  form  of  free  speech.  Therefore,  the 
Conant  couTi  issued  an  injunction  that 
(i)  prohibits  DEA  from  revoking  the  DEA 
registration  of  any  California  physician 
"merelv  because  the  doctor 
recommends  medical  marijuana  to  a 
patient  based  on  a  "sincere  medical 
judgment"  and  (ii)  prohibits  DEA  "from 
initiating  any  investigation  solely  on 
that  ground." 

On  October  29.  2002.  the  United 
States  Court  of  Appeals  for  the  Ninth 
Circuit  affirmed  the  Conant  injunction. 
The  Department  of  Justice  is  currently 
reviewing  the  case  to  determine  whether 
to  petition  the  Supreme  Court  for 
certiorari.  DEA  has  abided  by  the 
injunction  since  its  inception  and  will 
continue  to  do  so  for  as  long  as  it 
remains  in  effect.  Accordingly,  the 
Deputv  Administrator's  determination 
regarding  the  continued  registration  of 
Dr.  Frv'  is  being  made  in  compliance 
with  the  dictates  of  Conant,  as 
explained  in  detail  in  this  Final  Order. 

Pursuant  to  21  U.S.C.  823(0  and 
824(a)(4).  the  Deputy  Administrator  may 
revoke  a  DEA  Certificate  of  Registration 
and  deny  any  ponding  applications  for 
renewal  of  such  registration,  if  he 
determines  that  the  continued 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(f) 
requires  that  the  following  factors  be 
considered  in  determining  the  public 
interest: 

(1)  The  recommendation  of  the 
appropriate  state  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  federal  or  state  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 


(4)  Compliance  with  applicable  state, 
federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive,  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  denied.  See 
Henrv  I-  Schwartz,  jr..  M.D..  54  FR 
16.422  (1989). 

The  continued  registration  of  Dr.  Fry- 
is  inconsistent  with  the  public  interest 
and  the  activity  that  she  seeks  to  engage 
in  under  that  registration  is 
fundamentally  incompatible  with  the 
CSA.  The  Deputy  Administrator  finds 
that  Dr.  Fry  allowed  her  husband  to 
provide  client  consultations  related  to 
the  medical  use  of  marijuana.  These 
client  "consultations  "  were  oftentimes 
of  short  duration  and  consisted  of  legal 
advice  and  not  that  of  a  medical  nature. 
These  clients,  who  dealt  primarily  with 
Mr.  Schafer.  were  advised  on  the  proper 
conduct  during  arrests  and/or  how  to 
avoid  law  enforcement  entanglements. 
In  addition,  clients  of  Dr.  Fry  routinely 
received  marijuana  recommendation 
certificates  despite  the  lack  of  a  medical 
examination  or  a  review,  of  medical 
records.  This  practice  was  corroborated 
bv  an  undercover  visit  to  Dr.  Fry's 
meuical  office  by  a  law  enforcement 
agent,  where  the  agent  received  a 
written  recommendation  for  marijuana 
from  Dr.  Fry's  physician  assistant 
despite  receiving  only  a  cursory 
examination  and  without  medical 
records. 

Moreover.  Mr.  srhafer  engaged  in  the 
sale  of  marijuana  and  requested  that 
others  sell  the  drug  for  him.  Mr.  Schafer 
also  exchanged  with  an  individual, 
marijuana  plants  for  drug  paraphernalia 
Without  evidence  to  the  contrary,  the 
Deputy  Administrator  is  led  to  the 
conclusion  that  such  sales  were 
motivated  bv  profit.  This  conclusion  is 
supported  in  part  by  Dr.  Fry's  admission 
to  an  undercover  agent  that  she  and  her 
husband  were  in  the  business  of  selling 
marijuana  growing  kits  and  her 
complaint  regarding  the  non- 
profitability  of  that  business.  Finally. 
Dr.  Fry  and  Mr.  Schafer  possessed 
marijuana  and  drug  paraphernalia  at 
their  residential  location,  and  not  at  Dr. 
Fry's  office  where  patients  purportedly 
received  medical  treatment. 

The  conduct  of  Dr.  Fry  and  Mr. 
Schafer  bears  no  resemblance  to  a 
legitimate  medical  practice.  Rather,  it  is 
more  suggestive  of  persons  obtaining 
marijuana  for  personal  use  (as 


f\  1  1'  !ii  id  by  marijuana  and  drug 
paraphernalia  found  during  the  search 
warrant  of  the  Greenwood  residence) 
and  engaging  in  the  sale  if  dangerous 
drugs  based  upon  monetary 
considerations.  Such  conduct  is 
descriptive  of  unlawful  distribution  of  a 
Schedule  I  controlled  substance,  in 
violation  of  21  U.S.C.  841(a)  and 
conspiracy  to  commit  such  offense  in 
violation  of  21  U.S.C.  846.  DEA  has 
previously  found  that  similar  criminal 
conduct  provided  a  basis  for  revocation 
of  a  DEA  Certificate  of  Registration  and 
denial  of  an  application  for  such 
registration  under  subsections  (2).  (4). 
and  (5)  of  section  823(f)  See.  e.g.. 
Eugene  Tapia.  M.d..  FR  26.  837  (1991); 
C^offreyA.W.  DiBella  52  FR  5844 
(1987).  Such  conduct  is  particularly 
egregious  where  the  registrant  is 
trafficking  in  illicit  (Schedule  I) 
controlled  substances.  Here,  the  volume 
of  marijuana  trafficking  and  related 
criminal  conduct  is  staggering  for  an 
individual  entrusted  with  a  DEA 
registration. 

In  addition,  on  several  occasions 
when  they  had  no  marijuana  to  sell.  Dr. 
Fry  and  Mr.  Schafer  referred  patients  to 
other  marijuana  dealers,  and  the  couple 
sold  marijuana-growing  equipment  to 
patients.  "These  acts  constitute  aiding 
and  abetting  the  illegal  manufacture  and 
distribution  of  controlled  substances.  18 
U.S.C.  2.  At  this  time.  Dr.  Fry  has  not 
been  indicted  for  conduct  relative  to  her 
handling  of  marijuana.  Nevertheless,  it 
bears  mentioning  that  the  CSA  provides 
that  the  revocation  of  a  DEA  Certificate 
of  Registration  is  independent  of.  and 
not  in  lieu  of.  criminal  prosecutions.  21 
U.S.C.  824(c). 

Although  Dr.  Fry  provided  her  clients 
with  marijuana  recommendations  on 
many  occasions,  the  revocation  of  Dr. 
Fry's  revocation  announced  here 
complies  fully  with  the  Conant 
injunction.  The  Deputy  Administrator 
arrives  at  this  conclusion  based  on  the 
following:  (i)  DEA  is  not  revoking  Dr. 
Fry's  registration  "merely  because"  she 
recommended  marijuana  to  a  patient 
"based  on  a  sincere  medical  judgment"; 
and  (ii)  DEA  did  not  initiate  the 
investigation  of  Dr.  Fry  "solely  on  that 
ground."  As  supported  by  the  above 
findings,  the  Deputy  Administrator's 
action  in  this  regard  is  based  prii!iarily 
on  the  facts  that  Dr.  Fry  distributed 
marijuana  and  marijuana  growing 
equipment  directly  to  patients,  aided 
and  abetted  the  distribution  of 
marijuana  (by  referring  patients  to 
marijuana  dealers),  and  engaged  in  a 
conspiracy  to  commit  these  felony 
offenses. 

Furthermore,  there  remain  questions 
as  to  whether  Dr.  Fry's 
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recommendations  were  "based  on  a 
sincere  medical  judgment."  As  alluded 
to  above,  the  evidence  suggests  that  Dr. 
Fry  and  her  husband  gave  out 
recommendations  solely  as  a 
moneymaking  venture  without 
conducting  anything  resembling  a 
medical  evaluation  of  the  clients. 
Because  Dr.  Fry's  recommendations 
were  not  "based  on  a  sincere  medical 
judgment,"  the  Conant  injunction  does 
not  proliibit  the  investigation  of  Dr.  Fry 
"solely  on  that  ground." 

Even  if  Dr.  Fry's  recommendations 
were  "sincere,"  DEA  did  not  initiate  its 
investigation  of  her  "solely  on  that 
ground.  "  Rather,  the  investigation  was 
initiated  because  Dr.  Fry  and  Mr. 
Schafer  distributed  marijuana  through  a 
commercial  shipping  company.  When 
the  shipping  company  discovered  that 
the  packages  contained  marijuana,  it 
informed  DEA.  During  the  course  of  the 
investigation.  DEA  agents  learned  that 
the  return  address  labels  on  the 
marijuana  packages  contained  an 
address  associated  with  Dr.  Fry  and  Mr. 
Schafer. 

Dr.  Fry  did  not  respond  to  the  Order 
to  Show  Cause  and  consequently  did 
not  refute  the  Government's  assertions 
or  information  contained  within  the 
investigative  file.  As  a  result,  her  DEA 
registration  must  be  revoked. 
Accordingly,  the  Deputy  Administrator 
of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824"and  28  CFR  0.106(b)  and  0.104. 
hereby  orders  that  DEA  Certificate  of 
registration  BM4859178.  issued  to 
Marion  "Molly"  Fry.  M.D.  be.  and  it 
hereby  is.  revoked.  The  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of 
such  registration  be.  and  they  hereby 
are.  denied.  This  order  is  effective 
January  21.2003. 

Dated:  December  13.  2002. 
luhn  B.  Brown.  III. 
Deputy  Administrator. 

[FR  Doc  02-.32008  Filed  12-19-02;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No  02-61 

Houba.  Inc..  Culver,  IN:  Notice  of 
Administrative  Hearing.  Summary  of 
Comments  and  Objections:  Notice  of 
Hearing 

This  Notice  of  Administrative 
Hearing,  Summary  of  Comments  and 
Objections,  regarding  the  application  of 


Houba.  Inc.  (Houba).  for  registration  as 
an  importer  of  the  Schedule  II 
controlled  substances  raw  opium, 
opium  poppy,  and  poppy  straw 
concentrate  is  published  pursuant  to  21 
CFR  1301.34(a).  On  September  6.  2001. 
notice  was  published  in  the  Federal 
Register.  Rfi  FR  46653  (DEA  2001). 
stating  that  Houba  has  applied  to  be 
registered  as  an  importer  of  raw  opium, 
opium  poppy,  and  poppy  straw 
concentrate. 

By  filings  dated  October  9,  2001, 
Penick  Corporation  (Penick),  Noramco 
of  Delaware,  Inc.  (Noramco),  and 
Mallinckrodt.  Inc.  (Mallinckrodt),  filed 
comments  and  request  for  hearing  on 
Houba's  application.  Notice  is  hereby 
given  that  a  hearing  with  respect  to 
Houba's  application  to  be  registered  as 
an  importer  of  raw  opium,  opium 
poppy,  and  poppy  straw  concentrate 
will  be  conducted  pursuant  to  the 
provisions  of  21  U.S.C.  952(a)  and  958 
and  21  CFR  1301.34. 

Hearing  Date 

The  hearing  will  begin  at  9:30  a.m.  on 
February  3,  2003.  and  will  be  held  at  the 
Drug  Enforcement  Administration 
Headquarters.  600  Army  Naw  Drive, 
Hearing  Room.  Room  E-2103. 
Arlington,  Virginia.  The  hearing  will  be 
closed  to  any  person  not  involved  in  the 
preparation  or  presentation  of  the  case. 

Notice  of  Appearance 

Any  person  entitled  to  participate  in 
this  hearing  pursuant  to  21  CFR 
1301.34.  and  desiring  to  do  so.  may 
participate  by  filing  a  notice  of  intention 
to  participate,  in  triplicate,  and  in 
accordance  with  21  CFR  1301.34.  with 
the  Hearing  Clerk,  Office  of 
Administrative  Law  Judges,  Drug 
Enforcement  Administration, 
Washiiigton.  DC  20537.  within  30  days 
of  the  date  of  publication  of  this  notice 
in  the  Federal  Register.  Each  notice  of 
appearance  must  be  in  the  form 
prescribed  in  21  CFR  1316.48.  Houba. 
Penick.  Noramco,  Mallinckrodt,  and  the 
Drug  Enforcement  Administration 
(DEA)  Office  of  Chief  Counsel  need  not 
file  a  notice  of  intention  to  peulicipate. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  D.  i-drnier.  Hearing  CierK.  Drug 
Enforcement  Administration,  Office  of 
Administrative  Law  Judges, 
Washington,  DC  20537;  Telephone  (202) 
307-8188. 

Summary  of  Comments  and  Objections 

Noramco's  Comments 

Noramco  asserts  that  Houba  bears  the 
burden  of  providing  that  its  registration 
to  import  would  be  consistent  with  the 
public  interest,  that  Houba  has 


apparently  not  engaged  in  the  import  or 
bulk  manufacture  of  narcotic  raw 
materials  or  controlled  substances  since 
withdrawing  a  previous  application  to 
manufacture  the  Schedule  II  controlled 
substance  methylphenidate  in  1994.  and 
that  existing  manufacturers  of  bulk 
narcotic  substances  are  producing  an 
adequate  and  uninterrupted  supply 
under  adequately  competitive 
conditions.  Noramco  further  asserts  that 
Houba's  parent  corporation.  Halsey 
Pharmaceutical  (Halsey).  has  previously 
failed  to  comply  with  DEA  regulations 
and  pled  guilty  in  1993  to  drug 
manufacturing-related  crimes,  that  five 
former  Halsey  employees  were  indicted 
as  a  result,  and  that  a  controlled 
substance-related  murder  occurred  at 
Halsey  s  premises  in  1992.  Noramco     • 
also  asserts  that  that  there  is  significant 
evidence  that  Halsey  has  serious 
financial  problems  and  does  not  likely 
have  the  financial  resources  to  import 
and  process  narcotic  raw  materials. 
Finally.  Noramco  asserts  that  as  of  the 
date  of  its  request  for  hearing. 
Mallinckrodt  and  Noramco  were 
registered  by  DEA  to  import  narcotic 
raw  materials  and  applications  by 
Penick.  Chattem  Chemicals.  Inc. 
(Chattem),  and  Johnson  Matthey,  Inc. 
(Johnson  Matthey),  were  pending,  and 
that  DEA  is  statutorily  constrained  to 
limit  the  number  of  approved  importers 
and  manufacturers  to  a  number  that  can 
produce  an  adequate  and  uninterrupted 
supply  of  controlled  substances  for 
legitimate  medical,  scientific,  research, 
and  industrial  purposes  under 
adequately  competitive  conditions. 

Penick's  Comments 

Penick  states  that  based  on 
information  in  the  public  record,  it 
appears  that  Houba  may  not  be  able  to 
establish  that  its  registration  to  import 
narcotic  raw  materials  would  be  in  the 
public  interest,  that  in  light  of  the 
applications  for  registration  to  import 
that  were  pending  at  the  time  Penick 
filed  its  comments  a  determination  of 
the  adequacy  of  competition  among 
importers  could  not  be  made:  that 
although  it  is  not  possible  to  determine 
Houba's  capabilities  to  process  narcotic 
raw  materials  in  its  manufacturing 
facilities,  it  appears  that  Houba  has 
never  been  registered  to  manufacture  a 
product  produced  from  these 
substances;  and  that  Penick  is  not  aware 
whether  Houba  has  ever  held  DEA 
registration  as  a  researcher  that  would 
allow  it  to  develop  methods  and 
procedures  for  processing  narcotic  raw 
materials.  Penick  further  asserts  that 
additional  information  is  necessary 
about  Houba's  experience  in  processing 
narcotic  raw  materials  and 
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pharmacoutical  ingredients:  about 
Houba's  knowledge  of  and  experience 
with  the  international  marketplace. 
cu.stoms  and  practices  associated  with 
purchases  of  narcotic  raw  materials,  and 
control  of  possible  diversion  of  those 
materials:  and  about  whether  Houba's 
manufacturing  facility  complies  with 
DEA's  security  requirements,  including 
those  pertaining  to  the  transport  of 
narcotic  raw  materials  from  their  port  of 
entry  in  the  United  States  to  Houba's 
facility.  Finally.  Penick  asserts  that 
Halsey  has  suffered  serious  financial 
difficulties  and  may  be  seeking  an 
importer  registration  in  order  to  attract 
potential  investors  and  funding,  and 
that  Halsey  has  encountered  various 
regulatory  problems. 

Mallinckrodt's  Comments 

Mallinckrodt  asserts  that  Houba  bears 
but  cannot  meet  the  burden  of  providing 
that  its  application  satisfies  applicable 
legal  standards:  that  DEA,  pursuant  to 
its  "eightv-twenty  rule"  (21  CFR 
1312.13(f).  requires  importers  of 
narcotic  raw  material  to  purchase  eighty 
percent  of  these  substances  from  India 
and/or  Turkey  and  the  remaining 
twenty  perct^nt  from  Yugoslavia.  France. 
Poland,  Hungary,  and/or  Australia, 
which  provides  insurmountable  cost 
advantages  to  foreign  producers:  that  in 
order  to  demonstrate  that  its  application 
is  in  the  public  interest,  Houba  must 
demonstrate  not  only  that  it  has 
adequate  physical  security  at  its  facility 
but  also  that  it  has  a  proven  technology 
for  processing  narcotic  raw  materials 
that  meets  federal  regulatory 
requirements,  a  detailed  marketing  and 
busine.ss  plan,  plans  and  firm  capital 
commitments  for  construction  of  the 
facility  in  which  it  will  process  narcoti( 
raw  materials,  and  personnel  with 
experience  and  expertise  to  implement 
the  proven  technology  with  minimal 


*i  astage  of  narcotic  raw  materials. 
Mallinckrodt  further  asserts  that  DEA  is 
required  to  limit  the  number  of 
importers  and  that  the  existing 
registrants  provide  an  adequate  supply 
under  adequately  competitive 
conditions.  In  addition.  Mallinckrodt 
asserts  that  Houba  should  be  required  to 
demonstrate  that,  if  registered,  it  would 
produce  opiates  from  both  opium  and 
poppy  straw  concentrate,  because 
failing  to  do  so  would  violate  DEA's 
"eighty-twenty-rule"  and  DEA's  policy 
against  permitting  manufacturers  to 
hold  registrations  and  no  use  them,  and 
because  failing  to  do  so  would  increase 
the  instability  of  supply  of  narcotic  raw 
materials.  Finally.  Mallinckrodt  asserts 
that  Halsey  admits  that  it  is  in  a 
precarious  financial  position,  that 
Halsey  is  in  a  position  to  control 
Houba's  management  and  operations, 
and  that  Halsey  had  a  poor  history  of 
compliance  with  regulatory 
requirements  throughout  the  1990s:  that 
it  is  uncertain  whether  Houba  has  the 
technical  capability  to  process  opium 
and  poppy  straw  concentrate:  and  that 
Mallinckrodt  has  no  knowledge  that 
Houba  has  any  experience  in  importing 
or  extracting  narcotic  raw  materials. 

Dated:  Derember  13.  2002. 
|ohn  B.  Brown  III, 

Dvputy  Administmtor. 

|KR  Doc.  02-32007  Filed  12-19-02:  8:45  ami 
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DEPARTMENT  OF  LABOR 

E  rn  p  I  o  y  m  e  n  t  <u">  d  T  r  a  i  n  i  n  q 
AdrTiinistration 

in, cstiq.iliofis  Reqardinq  Cprtifications 
c;f  Eiiqibihty  To  Apply  for  Worker 
A(liust"i*>n;  Assistance 

I'titUiuii;.  hdvi!  bc'uii  tilod  with  the 
Secretary  of  Labor  under  Section  221(a) 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  30.  2002. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
30,  2002. 

The  petitions  filed  in  this  case  are 
ivailable  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor.  Room  C-5311.  200 
Constitution  Avenue,  NW..  Washington. 
!1C  20210. 

Signtui  at  Washington.  DC  this  0th  day  of 
December.  2002. 
Edward  A.  Tomchick, 

Diivctor.  Division  of  Trade  Adjustment 
Assistance. 


Appendix 

[Petitions  instituted  between  11/25/2002  and  11/29/2002] 


TA-W 


50,174 
50,175 
50,176 
50.177 
50.178 
50,179 
50.180 
50,181 
50,182 
50,183 
50.184 
50.185 
50.186 
50.187 


Subject  Firm 
(petitioners) 


Burgess  Norton  Foundry  (Comp)  

T  L  Diamond  and  Company.  Inc  (Comp) 
Idatio  Circuit  Tectinology  Corp  (Comp)  ... 

Carptenter  Technology  Corp  (Wkrs)  

Evanite  Fit)er  Corporation  (Comp)  

SMT,  Inc  (UAW)  

Dalico  Industries.  Inc  (Comp)  

Eagle  Zinc  Company  (Comp)  

TSCOATut)e  Specialties  Co  .  Inc  (Wkrs)  .. 

Donaldson  Company.  Inc  (Comp)  

Corning  Cable  Systems  (Wkrs)  

Smurtit-Stond  (PACE)    

Don  Shapiro  Irxlustnes  (Comp)  

Crown  Casting.  IrK   (NJ)   


Location 


Muskegon  Ml  .... 
New  York,  NY  .... 
Glenns  Ferry,  ID 

McBee  SC    

Corvallis.  OR  .../.. 

Hanover.  Ml  

York.  PA  

Hillsboro.  IL  

Troutdale  OR  .... 
Port  Huron,  Ml   ... 

Hickory.  NC    

Milwaukee,  Wl  .... 

El  Paso,  TX  

Midland  Park.  NJ 


Date  of 
institution 


Date  of 
petition 


1/25/2002 
1/25/2002 
1/25/2002 
1/25/2002 
1/25/2002 
1/25/2002 
1/25/2002 
1/25/2002 
1/26/2002 
1/26/2002 
1/26/2002 
1/26/2002 
1/26/2002 
1/26/2002 


11/09/2002 
11/22/2002 
11/22/2002 
11/22/2002 
11/22/2002 
11/18/2002 
11/22/2002 
11/22/2002 
11/20/2002 
11/19/2002 
11/13/2002 
11/22/2002 
11/06/2002 
11/19/2002 
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APPENDIX — Continued 
[Petitions  instituted  between  11/25/2002  and  11/29/2002] 


TA-W 


Subject  Firm 
(petitioners) 


Location 


Date  of 

Date  of 

institution 

petition 

11/26/2002 

11/14/2002 

11/26/2002 

11/21/2002 

11/26/2002 

11/20/2002 

11/26/2002 

11/14/2002 

11/26/2002 

11/22/2002 

11/26/2002 

11/06/2002 

11/26/2002 

11/18/2002 

11/26/2002 

11/14/2002 

11/26/2002 

11/26/2002 

11/27/2002 

11/22/2002 

11/27/2002 

11/25/2002 

11/27/2002 

11/19/2002 

11/27/2002 

11/25/2002 

11/27/2002 

11/19/2002 

11/27/2002 

11/19/2002 

11/27/2002 

11/21/2002 

11/27/2002 

11/16/2002 

11/27,/2002 

11/26/2002 

11/27/2002 

11/25/2002 

11/27/2002 

11/19/2002 

11/27/2002 

11/26/2002 

11/27/2002 

11/18/2002 

11/27/2002 

11/11/2002 

11/27/2002 

11/27/2002 

11/27/2002 

11/27/2002 

11/27/2002 

11/20/2002 

11/29/2002 

11/27/2002 

11/29/2002 

11/26/2002 

11/29/2002 

11/13/2002 

11/29/2002 

11/27/2002 

11/29/2002 

11/27/2002 

11/29/2002 

11/27/2002 

11/29/2002 

11/26/2002 

11/29/2002 

11/21/2002 

11/29/2002 

11/22/2002 

50,188 
50.189 
50.190 
50.191 
50,192 
50.193 
50.194 
50,195 
50.196 
50.197 
50.198 
50.199 
50.200 
50.201 
50.202 
50.203 
50.204 
50.205 
50,206 
50.207 
50.208 
50.209 
50.210 
50.211 
50.212 
50.213 
50,214 
50.215 
50.216 
50,217 
50.218 
50,219 
50,220 
50,221 
50,222 


JDS  Uniphase  (NJ)  

Temco  Fireplace  Products  (Wkrs)  

Powdertech  Corp  (Comp)  

Alfred  Gunner.  Inc  (NJ) 

Smith  and  Wesson  Corp.  (Comp)  

Dan  River.  Inc  (Wkrs)  

Allen-Edmonds  Shoe  Corp. (Wkrs)  

ZSML  Corp   (Comp)   

Rockford  Company  (The)  (Comp)  

Williamsport  Wirerope  Works  (USWA)  

Vaagen  Brothers  Lumber,  Inc  (Comp)  

J  Dreier  Enterpnses  LTD  (Comp)  

Wabash  Alloys  LLC  (Comp)  

Aerostar  International,  Inc.  (Wkrs)  

General  Electnc  Company  (USWA) 

SMS  Eumuco.  Inc  (Comp)  

Kokusai  Semiconductor  Equipment  Corp.  (Co 

Mclnnes  Rolled  Rings  (Wkrs)  

Inland  production  Company  (Wkrs)  

Dana  Corporation  (Wkrs)  

Marshall  Erdman  Techline  (UBCJA 

Facemate  Corp.  (Wkrs)  

Convereys  (Wkrs)   

Trigon  Engineering  (AR)  

Lakeside  Machine.  Inc.  (IBT)  

Fishercast.  Inc  (Comp)  

Arvin/Mentor  Automotive  (UAW) 

Greystone.  Inc  (Comp)   

Carney  Products  Company,  LTD  (Comp)  

Emerald  Creek  Garnet  (Comp)  

United  Sewing  (Comp)  

Maytag  NLP  (UAW)  

Trus  Joist.  A  Weyerhaeuser  Business  (Wkrs) 
Encsson  Wireless  Communications  (Comp)  . 
Great  Northern  Tool  and  Die,  Inc.  (Comp)  


West  Trenton.  NJ  .. 

Manchester.  TN   .... 

Valparaiso,  IN  

Parsippany,  NJ 

Spnngfield,  MA  

Greenville.  SC  

Lewiston,  ME  

San  Fernando,  CA 

Rockford.  IL 

Williamsport,  PA  .... 

Republic,  WA  

New  Bnghton.  MN  . 

Benton.  AR  

Parkston.  SD  

;  Bndgeville,  PA 

Pittsburgh,  PA  

N.  Billenca,  MA  

Ene.  PA  

Mylon,  UT  

,  Morganton.  NC 

Waunakee.  Wl   

Greenwood,  SC  .... 

Jacksonville.  FL  .... 

Lt  Rock.  AR  

Gladstone.  Ml 

i  Watertown.  NY  

Oshkosh.  Wl   

Providence.  Rl   

Saint  Maries.  ID  .... 

Fernwood.  ID  

Etowah.  TN  

Newton,  lA  

Staylon,  OR  

San  Diego.  CA  

Chesterfield,  Ml  


|FR  Doc,  02-32097  Filed  12-19-02:  8:45  am] 

BILLING  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  labor  under  Section  221(a) 
of  the  trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions. 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 


instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
letermination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  person 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  30,  2002. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
30. 2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-531 1 ,  200 
Constitution  Avenue.  NW.,  Washington. 
DC  20210, 

Signed  at  Washington,  IX)  this  29the  day 
of  November,  2002. 
Edward  A.  Tomchick. 

Dirttctor.  Division  of  Trade  Adjustment 
Assistance. 


APPENDIX 
[Petitions  instituted  between  11/18/2002  and  11/22/2002] 


TA-W 


Subject  Firm 
(petitioners) 


Location 


Date  of 

institution 


Date  of 
petition 


50,107 Optek  Technology,  Inc.  (Wkrs)  I  Carrollton,  TX 


11/18/2002 


11/15/2002 


780. 


•dt't  ,1 1 


'1st.' 


,1 


n^. 


.1. 


'^n 


'nn' 


\'  •: 
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Appendix — Continued 
(Petitions  instituted  between  1 1/18/2002  and  1 1/22/2002) 


TA-W 


50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 


,108A 

.108 

.109 

.110   . 

.111  .. 

.112  .. 

.113   . 

,114  .. 

,115  .. 

,116   . 

,117 

,118 

,119 

,120   . 

,121  .. 

,122   . 

,123 

,124 

,125 

,126 

,127 

,128 

,129 

,130 

,131 

,132 

,133 

,134 

,135 

,136 

,137 

.138 

.139 

.140 

,141 

,142    . 

,143 

.144 

,145 

,146   . 

,147 

,148 

.149 

.150 

.151    . 

,152 

,153   . 

,154    . 

,155 

,156 

,157 

,158   . 

.159 

,160 

,161    . 

,162 

.163 

,164 

,165 

,166   . 

.167   . 

.168 

.169 

.170   . 

,171  .. 

,172  .. 

.173  .. 


Subject  Firm 
(petitioners) 


Ericsson.  Inc  (Comp)  

Ericsson.  Inc  (Comp)  

Creative  Mold  Co    LLC  (Comp)  

Emerson  Motor  Company  (Comp)  

Osram  Sylvania  Products,  Inc  (Comp)  

California  Manutaclunng  Co  (Comp)  

Fleming  Lumber  Co  (Comp)  

Cadmus  Mack  (Wkrs)  

Intel  Corp  (Wkrs)       - 

J-Star  Bodco,  Inc  (Comp)  

Flextronics  Intemational  (Wkrs)  

Volex,  Inc  (Comp)  

US  Repeating  Arms  Company  (Comp) 

TIMET  (USWA)  

VMV  Enterpnses,  Inc  (lAMAW)  

FCI  USA,  Inc   (Wkrs)  

Garden  State  Tanning.  Inc  (UNITE)  

Thomson  Multimedia.  Inc   (Wkrs)  

Ovalstrapping.  Inc  (Wkrs)       

Johnson  Controls.  Inc  (UAW)  

Orgreen  Corp   (Wkrs)    

GE  Gas  Turbines  (Wkrs)  

IBM  (Wkrs)  

Lakeview  Forge  Company  (USWA) 

Lear  Corporation  (UNITE)         

Ceramic  Cooling  Technotogies  (Comp) 

Phelps  Dodge  Wire  and  Cable  (Wkrs)  

Zierick  Manulactunng  Corp  (Wkrs)  

Punch  Components  (Wkrs)  

Bissell  Homecare.  Inc  (Comp)  

SL  Outer  Banks   LLC  (Comp)   

BBA  Nonwovens  (AWPPW)   

Lau  Industries  (Wkrs)  

Basler  Electnc  Company  (Comp)  

Tecumseh  (lAM)  

Midas  Intemational  Corporation  (PACE)  

True  North  Enterpnses  (Wkrs) 

Saint-Gobain  Abrasives  (Comp)  

Ardco  Hokjings,  Inc  (Comp)   

Tetra  Tool  Company  (Wkrs)  

Sanmina-SCI  Corporation  (Comp)  

^4ewark  Atlantic  Paper  Board  (PACE)  

New  Roan  Corp  (Comp)  

Thomasville  Fumiture  Industnes,  IrK  (Comp) 

Sig  Doboy  (Wkrs) 

Kenr>ecott  Rawhtde  Mining  Company  (Comp) 

Tnangle  Apparel.  Inc  (Comp) 

Aurafin  OroAmenca  (Wkrs)    

PCC  Airfoils  (Wkrs)  

ITT  Industnes— Jabsco  (UAW)  

Durango-Georgia  Paper  Col  (Comp)  

Alcatel  USA  (Wkrs)    

Pliant  Solutions  (Wkrs)  

Edward  Vogt  Valve  Company  (Wkrs)  

Magmder  Color  Company,  Inc  (Comp)  

Magnivision  (Wkrs)   

Seadnft  Coke,  LP  (Comp)  

Sunbeam  Products  Inc  (Comp)  

Weyerhaeuser  Company  (Comp)  

L  Chessler.  Inc  (UNITE)  

Bike  Athletic  Company  (UNITE)  

Square  D  Company  (Comp)  

Solectron  Corporation  (Comp)  

Erasteel.  Inc  (Wkrs)      

JK  Tool  and  Die.  Inc  (Comp)  

Applied  Films  Corp  (Wkrs) 

Twylord  Infl,  Inc.  (Comp)   


Location 


Richardson,  TX  

Piano.  TX  ....*. 

AutMim.  ME  

Sturgeon  Bay.  Wl  .... 

Bangor   ME     

Pelahatchte.  MS 

Milligan,  FL   

E   Stroudsburg.  PA  . 

Chandler.  AZ  

Ft  Atkinson,  Wl   

Longmont.  CO 

Clinton.  AR  

New  Haven.  CT   

Henderson,  NV  

Paducah,  KY  

Etters,  PA  

Fleetwood.  PA 

Lancaster  PA  

Hoquiam.  WA  

Fullenon.  CA    

Bend  OR  

Greenville.  SC  

Piscataway.  NJ  

Ene  PA    

Carlisle  PA    

Fori  Worth  TX  

W  Caldwell  NJ  

Yatesboro.  PA 

Lima.  OH  

Walker.  Ml  

Lumt)erton,  NC  

Washougal,  WA 

Fndley,  MN  

Coming.  AR   

New  Holstein  Wl  .... 

Hartlord,  Wl     

La  Feria,  TX      

Ftowery  Branch.  GA 

Scoftsboro.  AL  

Erie,  PA  

Word  Hill,  MA  

Lawrence,  MA  

Hialeah,  FL     

Tlx)masville,  NC 
New  Richmond.  Wl  . 

Fallon,  NV  

Parsons.  TN  

Burbank,  CA  

Douglas  GA  

Costa  Mesa,  CA 

St  Marys,  GA  

Piano,  TX  

Ft  Edward,  NY  

Jeftersonville,  IN  

Elizabeth,  NJ  

Miramar.  FL  

Port  Lavaca.  TX  

Neosho.  MO    

JohnsontHjrg.  PA  .... 

Philadelphia.  PA 

Knoxville.  TN  

Knightdale.  NC  

Fremont  CA   

McKeespon,  PA  

Apolto.  PA  

Longmont.  CO 

Sebnng.  FL  


Date  of 
institution 


i- 


11/18/2002 

11/18/2002 

11/18/2002 

11/18/2002 

11/18/2002 

11/18/2002  I 

11/18/2002  I 

11/18/2002 

11/18/2002 

11/18/2002 

11/19/2002 

11/19/2002 

11/19/2002 

11/19/2002 

11/19/2002 

11/19/2002 

11/19/2002  I 

11/19/2002  I 

11/19/2002  ' 

11/19/2002 

11/19/2002 

11/19/2002 

11/19/2002 

11/19/2002 

11/19/2002  j 

11/19/2002  ; 

11/19/2002  : 

11/19/2002 

11/19/2002 

11/19/2002 

11/19/2002 

11/20/2002 

11/20/2002 

11/20/2002 

11/20/2002 

11/20/2002 

11/20/2002 

11/20/2002 

11/20/2002 

11/20/2002 

11/20/2002 

11/20/2002 

11/21/2002 

11/21/2002 

11/21/2002 

11/21/2002 

11/21/2002 

11/21/2002 

11/21/2002 

11/21/2002 

11/21/2002 

11/21/2002 

11/21/2002  : 

11/21/2002 

11/21/2002 

11/21/2002 

11/22/2002 

11/22/2002 

11/22/2002 

11/22>^002 

11/22/2002 

11/22/2002 

11/22/2002 

11/22/2002 

11/22/2002 

11/22/2002 

11/22/2002 


Date  of 
petition 


11/15/2002 
11/15/2002 
11/15/2002 
11/12/2002 
11/15/2002 
11/05/2002 
11/18/2002 
11/18/2002 
11/11/2002 
11/16/2002 
11/12/2002 
11/07/2002 
11/08/2002 
11/12/2002 
11/18/2002 
11/14/2002 
11/04/2002 
11/08/2002 
11/13/2002 
11/13/2002 
11/15/2002 
11/15/2002 
11/13/2002 
11/18/2002 
11/11/2002 
11/07/2002 
11/14/2002 
11/14/2002 
11/12/2002 
11/11/2002 
11/18/2002 
11/19/2002 
11/15/2002 
11/18/2002 
11/19/2002 
11/19/2002 
11/19/2002 
11/12/2002 
11/19/2002 
11/12/2002 
11/14/2002 
11/18/2002 
11/05/2002 
11/20/2002 
11/20/2002 
11/20/2002 
11/20/2002 
11/12/2002 
11/18/2002 
11/19/2002 
11/14/2002 
11/19/2002 
11/13/2002 
11/18/2002 
11/06/2002 
11/14/2002 
11/21/2002 
11/08/2002 
11/15/2002 
11/21/2002 
11/21/2002 
11/20/2002 
11/21/2002 
11/15/2002 
11/22/2002 
11/19/2002 
11/15/2002 


(FR  Dof    02-32098  Filed  12-19-02;  8:45  am) 

BILLING  CODE   4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Workforce  Investment  Act  of  1998: 
Proposed  Collection;  Notice  of  Intent 
To  Reinstate  the  Unified  State  Planning 
Guidance;  Correction 

agency:  Employment  and  Training 
Administration,  USDOL. 
ACTION:  Correction. 

SUMMARY:  In  notice  document  02-31560 
;a  f,ia;iing  on  page  76758  in  the  issue  of 
Friday.  December  13.  2002,  make  the 
following  correction:  In  the  first 
column,  following  the  category  for 
SUMMARY   please  insert  the  following 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee's  section  below  on  or  before 
February-  18.  2003. 

ADDRESSES:  Maria  Flynn,  Office  of  One- 
Stop  Uperations/ATTN:  Dolores  Hall- 
Beran,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  S- 
4231,  Washington,  DC  20210:  (202)  693- 
3045  (phone)  (this  is  not  a  toll-free 
number);  (202)  693-3015  (fax);  or  e- 
mail:  dberan@doleta.gov. 

Signed  at  Washington.  DC  this  16th  day  of 
December.  2002. 
Grace  A.  Kiibane, 

Administrator.  Office  of  Workforce 

Investment,  Employment  and  Training 

Administration. 

|FR  Doc.  02-32096  Filed  12-19-02;  8:45  am) 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6707] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #  600088. 
Dillingham,  AK:  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a),  Subchapter  D.  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 


Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #  60008B, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  29th  day  of 
November.  2002. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

|FR  Doc  02-32100  Filed  12-19-02:  8:45  am] 
BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

;NAFTA-6708] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #  57190O 
Dillingtnam.  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a),  Subchapter  D.  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #  57190O, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  29th  day  of 
\>nf»mtwr   2002. 

1  inda  (i   F'oole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

|FR  Doc  02-32101  Filed  12-19-02:  8:45  am] 

BILLING   CODE    afO    JC>   P 


DEPARTMENT  OF  LABOR 

Employment  and  Training         '    . 
Administration 

[NAFTA -e~iO] 

State  of  Alaska  Commerciai  Fisheries 
Entry  Commission  Permil  ^"^rz&s 
Dillingham.  AK:  Notice  of  Terrnmation. 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #577385, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC,  this  29th  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  02-32102  Filed  12-19-02;  8:45  am] 
BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOF 

Employment  and  Tramtng 
Administration 

NAFTA-6~*1 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #66298R 
Dillingham,  AK.  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #  66298R, 
Dillingham,  Alaska. 


"Hi)-'  } 


1  rdrl  .il     Ki'\',lstrr 


r...t 


DfHPmbt 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signcil  in  Washington.  IX:  this  29th  day  of 
Noveinl)er.  2002 
Linda  G.  Poole. 

(.crlifvin^  OffiiiT.  Division  of  Tnidff 
Adjustnit'iU  Assistanif. 
|FR  Doc.  02-32103  Filed  12-13-02:  8:43  am) 

BILLING  COO€  4510-30-P 


DEPARTMENT  0^  i  AHOFi 

f  (TiplOyrTient   .I<U1    ^'J-ninq 
A  d  ni !  n  1  s  t  r  t) !  1  o  r- 

[NAFTA-6761) 

:~.tj!f'  ot  Auiska  CommefCi^ii  fisheries 
tf^try  Comniission  Perriiit  if  h^.i2'iE, 
Goodfiews  Bay    At    Notic>'  of 
Terminatioo  of  ifivestigatiof; 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D.  Chapter  2.  Title  II 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bav  Native  Association  on  behall 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #  67323E. 
Goodnews  Bay.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
ser\'e  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Wdshington.  DC  thi.s  2«th  day  of 
November.  2002 
Linda  G.  Poole, 

Certifvinfi  Officer.  Division  of  Trada 
Adjustment  Assistanct^. 

|FR  Drx    02-:t2104  Filnd  12-19-02:  8:45  am] 
BILUNO  COOe  4S10-30-P 


DEPARTMENT  Qf^  LABOR 

Employrnent  ,nid  Training 
Administration 

N^^  TA^762] 

State  of  Alaska  Commerciai  Fisheries 
Entry  Commission  Permit  if  S8886G 
Igiugig    AK    Notice  of  Termination  ot 
investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 


Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D,  Chapter  2.  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #  58886G.  Igiugig. 
Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

.Signed  in  Wa.shinglon,  DC.  thi.s  29lh  day  of 
November.  2002. 

Linda  G.  Poole. 

Certify inji  Officer.  Division  of  Trade 
Adjustmont  Assistance. 

|FK  Dm    ()2-:i21(),=S  Filed  12-19-02:  8:4.S  ami 
BILUNO  COOe  4S10-30-P 


DEPARTMENT  OF  LABOR 

E  m  p  I  o  y  m  e  n !  and  Training 
Administration 

[NAFTA-6763) 

State  ot  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #55961  K 
iqiugiq    AK    Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D.  Chapter  2.  Title  11. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #  55961 K.  Igiugig, 
Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  29th  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
jFR  Do<;.  02-32106  Filed  12-19-02:  8:45  am] 

BILUNG  COOC  4S10-3O-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA    6^64] 

State  of  Alaska  Commerciai  Fisheries 
Entry  Commission  Permit  #57815F 
Igiugig.  AK    Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entrj' 
Commission  Permit  #57815F.  Igiugig. 
Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
ser\'e  no  purpose,  and  the  investigation 
has  been  terminated. 

.Signed  in  Washington.  DC  this  29th  day  of 
November.  2002 
Linda  G.  Poole. 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

IKK  Dor    02-32107  Filed  12-19-02;  8:45  am] 
aiLUNG  COOC  4510-W-^ 


DEPARTMENT  OF  LABOR 

Employment  and  Training 

Administration 

[NAFTA   6^65) 

State  of  Alaska  Commerciai  Fisheries 
Entry  Commission  Permit  tf  64881C. 
Igiugig   AK    Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D.  Chapter  2.  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #  64881C.  Igiugig. 
Alaska. 
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The  petitioner  has  requested  thdt  thi 
pciition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  29th  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  02-32108  Filed  12-19-02:  8:45  am] 
BILUNG  COOE  W10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6766] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #  67340W. 
igiugig,  AK;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D,  Chapter  2,  Title  11. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #  67340W,  Igiugig, 
Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  29th  day  of 
November.  2002. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

irR  n,„    rrj-12109  Filed  12-19-02:  8:45  am] 

Bi^^iNG  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NArrA-6767] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #651 1 3P. 
Iliamna.  AK:  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 


n.flemintdt!   n  .\ct  (Pub.  L.  103-182) 


Cum  •'rniiiii  iraii 
as,^i--t<in(  •  .  ti'.'ii/ 


■!ti'  'na)  d'lui^'iTit'nt 
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TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2.  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C,  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  PHrmit  «65113P,  Iliamna, 
Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  29th  day  of 
November,  2002. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Dnr    (12-^21 10  Filed  12-19-02:  8:45  am] 

BiLi-ING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NArrA-6769] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #59760V. 
Iliamna,  AK;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  {Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D.  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #59760V.  Iliamna. 
Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  29th  day  of 
November,  2002. 
I.inda  G.  Poole, 

Certijying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[FR  Do(    02-.12111  Filed  12-19-02;  8:45  am) 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6776] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #58538A 
Iliamna.  AK:  Notice  of  Termination  ot 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry- 
Commission  Permit  #58538A,  Iliamna, 
Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  IX]  this  29th  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  02-32112  Filed  12-19-02:  8:45  am) 
BILUNG  CODE  4510-3&-P 


DEPARTMENT  OF  LABOR 

Employment  ana  Training 
Administration 

[NAFTA -e^'^O] 

State  of  Alaska  Commercia!  Fisheries 
Entry  Commission  Permit  «  669101 
Iliamna   AK    Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entr>' 
Commission  Permit  #  659101,  Iliamna, 
Alaska. 


'Hn_M. 


I  I'lirt.i!    Rr-ist.T     X' 


.-     V 


Decpinbt' 


'n    :^nn:^  '\'. 


The  petitionti  ,  hat  the 

petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  VVn.shinglon.  DC  this  29th  day  of 
Novi'inb«r.  21H)2. 
Linda  G.  Poole. 

Ci^rtifyinft  Offirfr.  Division  of  Trade 
Adjustnwnt  Assistant  v 
IFR  Dot;.  02-32113  Filed  12-l»-02;  8:45  am) 
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OF  PART  ME  NT  OP   LABOR 

F  rTip(0¥'"'H'^f>!  .i'ld  Tr:),ninq 
Adniinistr.ltitir- 

-.A^     A  ^772] 

State  o!  AiasK,,!  Coniniprc  lai  Fishfnes 
tnfry  Cof'H'iission  Permit  ff  h^  .''2SF 
(i!,»mn<i    AL    Notice  o!  Termination  of 
in  vestiqatiof 

Pursuant  to  Title  V  of  the  North 
American  Fret?  Trade  Agreement 
Implementaticm  Act  (Pub  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D.  Chapter  2.  Title  II 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  bt^hail 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #  61725F.  Iliamna. 
Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  VVashiiiglon.  U<^  this  29th  day  uf 
November,  2002. 
Linda  G.  Poole, 

CiTtifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

IFR  D()(    02-.121 14  Filed  12-1<M)2;  8:45  am] 
aiLUNG  CODE  45ia-30-P 


DEPARTMENT  QF  lABOR 

t  mployfierit  and  Trai.'ii.nq 
Administration 

NAM  A -6773) 

State  of  Alaska  Commercial  Fishene' 
Entry  Commission  Permit  #  61  725F 
liamna    AK    Notice  of  Termination  o! 
invpstiqaliori 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 


Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #  61725F.  Iliamna, 
Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  29th  day  of 
November.  2002. 
Linda  G.  Poole. 

Crrtifving  Officer.  Division  of  Trade 

Adjustment  Assistance. 

|FK  IliM    02-3211.1  Filed  12-19-02:  8:45  am) 

BILUNG  COOe  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
A  d  m  !  n  i  s  t  r  a  1 1 0  r' 

[NAFTA-6774) 

Slate  0*  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #61  51  2M 
inarTina    Alaska    Notice  of  Termination 

of  investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #  61512M.  Iliamna. 
Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  29th  day  of 
November.  2002. 
Linda  G.  Poole, 

Ort//v/n^  Officer.  Division  of  Trade 
Adjustment  Assistance. 
IFR  Do(    02-:J21  16  Filed  12-19-02:  8:45  ami 

BILUNG  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA  -6777] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  ff  61946K, 
Iliamna.  AK;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5',  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #  61946K,  Iliamna, 
Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  IK]  this  29lh  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
adjustment  Assistance. 
IFR  Di<t    ()2-.i2117  Filed  12-19-02;  8:45  ami 

BUJJNG  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 

Administration 

[NAFTA  €778] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  »  56840M 
Iliamna   AK    Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a),  Subchapter  D.  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Com.mercial  Fisheries  Entry 
Commission  Permit  #  56840M,  Iliamna, 
.Alaska. 
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The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  29th  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

IFR  [>)(    02-32118  Filed  12-19-02;  8:45  am] 

BILLING  COOE    ii'a  30  P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rNAFTA-6779] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #  56614V 
King  Salmon.  AK:  Notice  of 
Termination  of  Investigation 

i'uibUdiit  to  Title  V  oi  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #  56614V,  King 
Salmon.  Alaska. 

The  petitioner  has  requested  that  the 
"petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  29th  day  of 
November.  2002. 

Linda  G.  Poole, 

(Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  02-32119  Filed  12-19-02;  8:45  am] 

BILLING  COOE  4S1O-30-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection:  Comment 
Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 


and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  collection:  Request  for 
Earnings  Information  {LS-426).  A  copy 
of  the  proposed  information  collection 
request  can  be  obtained  by  contacting 
the  office  listed  below  in  the  addresses 
section  of  this  Notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
pi'lininn   Ifi    2003. 

ADDRESSES:  .\Lv  i^atricia  A.  Forkel,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  S-3201.  Washington. 
DC  20210,  telephone  (202)  693-0339, 
fax  (202)  693-1451,  Email 
pforkel@fenix2.dol-esa.gov.  Please  use 
only  one  method  of  transmission  for 
comments  (mail.  fax.  or  Email). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Office  of  Workers'  Compensation 
Programs  (OWCP)  administers  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  (LHWCA).  The  Act 
provides  benefits  to  workers  injured  in 
maritime  employment  on  the  navigable 
waters  of  the  United  States  or  in  an 
adjoining  area  customarily  used  by  an 
employee  in  loading,  unloading, 
repairing,  or  building  a  vessel.  Pursuant 
to  the  LHWCA,  injured  employees  shall 
receive  compensation  in  an  amount 
equal  to  66"/i  per  centum  of  their 
average  weekly  wage.  Forms  LS-426  is 
used  to  verify  the  average  weekly  wage 
of  an  injured  employee  to  determine  if 
the  correct  compensation  rate  is  being 
paid.  This  information  collection  is 
currently  approved  for  use  through  June 
30.  2003. 

II,  Re\  if'v>  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Ill  Currenl  Atfions 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect  this 
information  in  order  to  carry  out  its 
responsibility  to  assure  payment  of 
compensation  benefits  to  injured 
workers  at  the  proper  rate.  There  is  no 
change  in  the  substance  or  method  of 
collection  since  the  last  0MB  approval. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Request  for  Earnings 
Information. 

OMB  Number:  1215-0112. 

Agency  Number:  LS—426. 

Affected  Public:  Individuals  or 
households. 

Total  Respondents/Responses:  1 .600. 

Frequency:  On  occasion. 

Average  Burden  per  Response:  15 
minutes. 

Estimated  Total  Burden  Hours:  400, 

Total  Burden  Cost  fcapital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $640.  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  December  16.  2002. 
Margaret  ].  Sherrill, 

Chief.  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management.  Office  of  Management. 
Administration  and  Planning.  Employment 
Standards  Administration 
[FR  Doc .  02-32099  Filed  12-19-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Divisiori 

Minimum  Waqes  for  Federal  and 
Federally  Assisted  Construction 
General  Waqe  Determination  Decisions 

of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 .  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931, 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1 . 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
set:tion.  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 

received  bv  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 


CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  NW..  Room  S-3014. 
Washington.  DC  20210. 

Miidifli  .itir.n  to  Crnrral  Waqe 

I  )r!(l  lllill.iIiDll   Dim  IMiills 

The  number  of  the  decisions  list  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts  '  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 


Volume  I 

Maine 

ME020002  (Mar. 
ME020005  (Mar. 
ME020O07  (Mar 
ME020O07  (Mar 
ME020009  (Mar 
ME020010  (Mar. 

1 
1 
1 
1 

1 
1 

.  2002) 
. 2002) 
.  2002) 
.2002) 
.2002) 
.2002) 

Volume  II 

Delaware 

DE0201X)2  (Mar 

1. 

2002) 

Volume  III 

Florida 

FL02()O17  (Mar. 
FL020032  (Mar. 

1. 
1. 

2002) 
2002) 

Volume  IV 

Michigan 

MI020001  (Mar. 
MIU20002  (Mar. 
Ml02()00;i  (Mar. 
MI020004  (Mar. 
MIU20005  (Mar. 
MI02OOO7  (Mar. 

1. 
1. 
1. 
1, 
1, 
t, 

2002) 
2002) 
2002) 
2002) 
2002) 
,  2002) 

M1020008  (Mar.  1.2002) 
MI020010  (Mar.  1,2002) 
MI020011  (Mar.  1,2002) 
MI020O12  (Mar.  1.2002) 
M1020013(Mar.  1.2002) 
MI020015(Mar    1.2002) 
Ml020O16(Mar   1.2002) 
Ml020017(Mar.  1.2002) 
Ml020019(Mar.  1.2002) 
MI020020  (Mar.  1.  2002) 
MI020021  (Mar.  1.2002) 
MI020O23  (Mar.  1.2002) 
MI020027  (Mar.  1.2002) 
MI020030  (Mar.  1.  2002) 
MI020031  (Mar.  1.2002) 
MI020035  (Mar.  1,2002) 
MI020036  (Mar.  1,2002) 
MI020046  (Mar.  1.2002) 
M1020047  (Mar.  1.  2002) 
M1020050  (Mar.  1,  2002) 
M1020060  (Mar.  1,  2002) 
M1020062  (Mar.  1.2002) 
Ml020063(Mar   1,  2002) 
M1020064  (Mar.  1.2002) 
MI020066  (Mar.  1.  2002) 
MI020067  (Mar.  1.2002) 
MI020068  (Mar.  1.2002) 
M1020069  (Mar.  1,2002) 
MI020070(Mar    1.  2002) 
MI020()71  (Mar.  1.2002) 
MI020072  (Mar.  1.2002) 
MI020O73  (Mar.  1.  2002) 
MI020O74  (Mar.  1,2002) 
MI020075  (Mar.  1.2002) 
MI020076(Mar   1.2002) 
Ml020077(Mar   1.  2002) 
M1020078  (Mar.  1.2002) 
MI020O79  (Mar.  1,  2002) 
MI020080  (Mar.  1.2002) 
M1020081  (Mar.  1.2002) 
MI020082(Mar   1.2002) 
M1020O83  (Mar.  1.2002) 
MI020084  (Mar.  1.2002) 
M102008.'i  (Mar.  1,  2002) 
MI020087  (Mar.  1.  2002) 
MI020089  (Mar.  1,2002) 
MI020090  (Mar.  1,2002) 
MI020091  (Mar.  1.2002) 
«M1020092  (Mar.  1.2002) 
MI02OO93  (Mar   1.  2002) 
MI020094  (Mar.  1.  2002) 
M1020095  (Mar.  1.2002) 
MI020096  (Mar.  1.  2002) 
M1020097  (Mar.  1.  2002) 
MI020105  (Mar.  1.2002) 
Wisconsin 

W1020003  (Mar  1 .  2002) 
WI020004  (Mar  1.  2002) 
VV102000.'>  (Mar  1.  2002) 
WI020006  (Mar  1.  2002) 
VVl020O08(Mar  1.  2002) 
VVI020009  (Mar.  1.  2002) 
\VI020010  (Mar.  1,2002) 
VV1020011  (Mar.  1,  2002) 
VVI020013  (Mar.  1.  2002) 
Wl02001fi(Mar  1.2002) 
W1020017(Mar.  1.  2002) 
WI020019(Mar.  1.  2002) 
W1020020  (Mar.  1,2002) 
VVI020025  (Mar.  1,  2002) 
WI020030  (Mar.  1,2002) 
VVl02OO4fi  (Mar.  1.2002) 
WI020047  (Mar.  1.2002) 

Volume  V 
Iowa 


IA020001  (Mar.  1.  2002) 
IA020002  (Mar.  1,  2002) 
IA02OOO3  (Mar.  1.  2002) 
IA020004  (Mar.  1.2002) 
IA02000.5  (Mar.  1.  2002) 
IA02OO06  (Mar.  1,  2002) 
IA020008  (Mar.  1,2002) 
IA020010(Mar.  1.  2002) 
IA020012  (Mar.  1.2002) 
IA020013  (Mar.  1,  2002) 
IA020014  (Mar.  1,2002) 
IA020016  (Mar.  1.2002) 
IA020017  (Mar.  1,  2002) 
1A020024  (Mar.  1.2002) 
1A020025  (Mar.  1.  2002) 
IA020028  (Mar.  1,  2002) 
IA020029  (Mar.  1.2002) 
IA020031  (Mar.  1.2002) 
IA020054  (Mar.  1.  2002) 
1A020056  (Mar.  1.2002) 
IA02OO59  (Mar.  1.  2002) 
IA020060  (Mar.  1.2002) 

Kansas 

KS020007  (Mar.  1,  2002) 
KS020013  (Mar.  1,  2002) 
KS020018  (Mar.  1.  2002) 
KS020019  (Mar.  1,  2002) 
kS020020  (Mar.  1,2002) 
KS020021  (Mar.  1.2002) 
KS020023  (Mar.  1.2002) 
KS020026  (Mar.  1.2002) 

Missouri 

MO020001  (Mar.  1.  2002) 
MO020003  (Mar.  1,  2002) 
MO020010  (Mar.  1,  2002) 
MO020013  (Mar 
MO020016  (Mar 
MO020041  (Mar 
MO020042  (Mar.  1,  2002) 
MO020043  (Mar.  1,  2002) 
MO020046  (Mar 
MO020047  (Mar 
MO020051  (Mar 
MO020053  (Mar 
MO020054  (Mar 
MO02005.'i  (Mar 
MO020056  (Mar.  1,  2002) 
MO020057  (Mar.  1,  2002) 
MO020058  (Mar.  1,2002) 
MO020059  (Mar.  1,  2002) 

Nebraska 

NE020021  (Mar.  1,2002) 


1,  2002) 
1.  2002) 
1,  2002) 


1,2002) 
1,2002) 
1,2002) 
1,2002) 
1,2002) 
1,  2002) 


Volume  VI 

Alaska 

AK020001  (Mar.  1. 
1. 
1, 
1, 
1. 


AK020002  (Mar 

AK020003  (Mar 

AK020006  (Mar 

AK020008  (Mar. 
Colorado 

CO020015(Mar.  1.2002 
South  Dakota 

SD020005  (Mar 


2002) 
2002) 
2002) 
2002) 
2002) 


1. 
SD020009  (Mar.  1 , 


2002) 
2002) 


Volume  VII 

Nevada 

NV020003  (Mar.  1,  2002) 
NV020O04  (Mar.  1.2002) 
NV020005  (Mar.  1,  2002) 
NV020009(Mar    1.  2002) 

{.enerai  Uaije  Determination 
Public  alion 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  Related 


Acts,  including  those  noted  above,  may 
be  found  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts".  This  publication  is  available  at 
each  of  the  50  Regional  Government 
Depository  Libraries  and  many  of  the 
1,400  Government  Depositor*'  Libraries 
across  the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  Related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon .  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon.fedworld.gov}  o/the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  Desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State, 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC  this  12th  day  of 
December  2002. 

Carl ).  Poleskey, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

[FR  Dor,  02-31785  FDed  12-19-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No  40-2259] 

Final  Finding  of  No  Significant  Impact 
for  the  Proposed  Use  of  Alternate 
Concentration  Limits  for  Ground  Water 
at  Pathfinder  Mines  Corporation  s 
Lucky  MC  Site,  Gas  Hills  Region  of 
Wyoming 

1   Introduction 

The  Ij.S.  Nuclear  Regulator^' 
Commission  (NRC)  is  considering  an 


amendment  of  NRC  Source  Material 
License  SUA-672  to  authorize  the 
licensee.  Pathfinder  Mines  Corporation 
(PMC)  to  apply  Alternate  Concentration 
Limits  (ACLs)  to  licensed  constituents 
of  ground  water  at  the  Lucky  Mc 
uranium  mill  tailings  site  in  the  Gas 
Hills  region  (south  central)  of  Wyoming. 
PMC  submitted,  by  letter  dated 
December  21,  2000,  a  license 
amendment  application  requesting 
ALCs  for  six  ground  water  constituents 
at  their  Lucky  Mc  site.  Hills  region  of 
The  NRC  staff  submitted  a  request  for 
additional  information  by  letter  dated 
October  26,  2001.  and  PMC  responded 
January  11,  and  November  4,  2002,  with 
application  page  changes. 

An  Environmental  Assessment  (EA) 
was  performed  by  the  NRC  staff  in 
support  of  its  review  of  PMC's  license 
amendment  request,  in  accordance  with 
the  requirements  of  10  CFT?  Part  51.  The 
conclusion  of  the  Environmental 
Assessment  is  a  Finding  of  No 
Significant  Impact  (FONSI)  for  the 
proposed  licensing  action 

II,  Supplemenlarv  Intormatian 

Background 

The  PMC  Lucky  Mc  former  uranium 
mill  site  (now  a  mill  taihngs  site)  is 
licensed  by  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  under  Source 
Materials  License  SUA-672  to  possess 
byproduct  material  in  the  form  of 
uranium  processing  waste,  such  as  mill 
tailings,  generated  by  past  uranium 
processing  operations.  The  PMC  Lucky 
Mc  site  is  located  in  the  Gas  Hills  region 
of  Freemont  County,  Wyoming, 
approximately  72  kilometers  (45  miles) 
east  of  Riverton,  Wyoming.  The  mill 
operated  from  1958  to  1988  and  has 
been  dismantled  and  disposed  of.  The 
site  contains  three  disposal  areas 
(tailings  impoundments)  and  three 
tailings  solution  ponds.  The  license 
establishes  a  ground  water  protection 
standard  at  one  Point  of  Compliance 
(POC)  well  near  the  disposal  area.  This 
well  is  used  to  monitor  water  quality 
because  hazardous  constituents  have 
leached  from  the  milling  waste  into  the 
upper  aquifer. 

The  ACL  application  requests  that 
site-specific  concentration  limits  for  six 
hazardous  constituents  in  ground  water 
be  granted  for  the  PMC  site  in  place  of 
the  current  concentration  values  in  the 
license.  The  licensee  has  indicated  that 
the  concentration  limits  required  to  be 
met  under  the  licensed  corrective  action 
program  are  not  attainable  due  to  the 
high  cost  and  the  influence  of  mining- 
impacted  water.  The  ground  water  at  the 
PMC  site  and  surrounding  areas  is 
impacted  by  open-pit  uranium  mines 
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having  the  same  constituents  as  those 
resulting  from  the  failings  st^'pagc. 

PMC  also  is  prcjposing  that  the  site's 
Point  of  Exposure  (POE)  be  established 
at  the  long-term  rare  boundary'  This 
boundary  encompasses  all  the  land  that 
will  be  transferred  to  the  U.S. 
Department  of  Energy  (DOE)  for 
perpetual  care  of  the  disposal  site  when 
the  PMC  license  is  terminated.  The  POE 
is  the  location  nearest  the  site  where  the 
public  or  environment  might  be  exposed 
to  milling  impacted  ground  water,  even 
though  such  exposure  is  highly 
unlikely. 

Summary  of  the  Environmental 
Assessment 

The  NRC  staff  performed  an  appraisal 
of  the  environmental  impacts  associated 
with  the  application  of  ACLs,  in 
accordance  with  10  CFR  Part  51. 
Environmental  Protection  Regulations 
for  Domestic  Licensing  and  Related 
Regulatory  Functions.  The  license 
amendment  would  authorize  PMC  to 
apply  ACLs  to  the  specified  constituents 
as  measured  at  the  POC;.  The  technical 
aspects  of  the  ACL  application  are  to  be 
discussed  separately  in  a  Technical 
Evaluation  Report  (TER)  that  will 
accompany  the  agency's  final  licensing 
action. 

The  results  of  the  staffs  appraisal  of 
potential  environmental  impacts  are 
documented  in  an  EA  placed  in  the 
Publicly  Available  Records  (PARS) 
component  of  NRC's  document  system 
(ADAMS).  Based  on  its  review,  the  NRC 
staff  has  concluded  that  there  are  no 
significant  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

The  proposed  action  is  to  amend  NRC 
Source  Material  License  SUA-672,  to 
allow  application  of  ACLs  to  licensed 
constituents  in  ground  water  at  the  PMC 
Lucky  Mc  site.  The  principal 
alternatives  available  to  the  NRC  are  to: 

1.  Approve  the  license  amendment 
request  as  submitted;  or 

2.  Amend  the  license  with  such 
additional  conditions  as  are  considered 
necessary  or  appropriate  to  protect 
public  health  and  safety  and  the 
environment;  or 

3.  Deny  the  amendment  request. 
Based  on  its  review,  the  NRC  staff  has 

concluded  that  the  environmental 
impacts  associated  with  the  proposed 
action  do  not  warrant  either  the  limiting 
of  PMC's  plans  necessary  for  license 
termination  (site  is  in  final  stages  of 
decommissioning)  or  the  denial  of  the 
license  amendment.  Therefore,  from  an 
environmental  impact  standpoint,  the 
staff  would  consider  Alternative  1  to  be 
the  appropriate  alternative  for  selection. 


Additionally,  the  staff  has  performed  a 
safety  review  of  the  licensee's  proposal 
with  respect  to  the  ground  water  criteria 
specified  in  10  CFR  40.  Appendix  A. 
and  is  preparing  a  TER  for  this  review. 

Conclusions 

The  NRC  staff  has  examined  actual 
and  potential  impacts  associated  with 
implementation  of  the  proposed  ACLs. 
and  has  determined  that  the  requested 
amendment  of  Source  Material  License 
SUA-672.  authorizing  the  ACLs.  will: 
(1)  Be  consistent  with  requirements  of 
10  CFR  Part  40.  Appendix  A;  (2)  not  be 
inimical  to  the  public  health  and  safety; 
and  (3)  not  have  long-term  detrimental 
impacts  on  the  environment.  The 
following  statements  summarize  the 
conclusions  resulting  from  the  staffs 
environmental  assessment,  and  support 
the  FONSI: 

1.  An  acceptable  long-term  ground 
water  monitoring  program  will  monitor 
contaminants  to  detect  if  applicable 
regulatory  limits  are  exceeded.  Each  of 
the  licensed  constituents  should  remain 
within  the  range  of  background  values 
for  1000  years  at  the  POE. 

2.  Present  and  potential  health  risks  to 
the  public  and  risks  of  environmental 
damage  frr)m  the  proposed  application 
of  ACLs  were  assessed.  Given  the 
remote  location,  the  expected  future 
land  use.  the  perpetual  control  by  the 
Federal  government  of  land  within  the 
long-term  boundary,  and  the  high  value 
of  some  of  the  constituents  in 
background  ground  water  due  to  past 
uranium  mining  in  the  area,  the  staff 
determined  that  the  risk  factors  for 
health  and  environmental  hazards  due 
to  the  proposed  licensing  action  are 
insignificant. 

III.  Finding  of  No  Significant  Impact 

The  NRC  staff  has  prepared  an  EA  for 
the  proposed  amendment  of  NRC 
Source  Material  License  SUA-672.  On 
the  basis  of  this  assessment,  the  NRC 
staff  has  concluded  that  the 
environmental  impacts  that  may  result 
from  the  proposed  action  would  not  be 
significant,  and  therefore,  preparation  of 
an  Environmental  Impact  Statement  is 
not  warranted.  Accordingly,  a  Finding 
of  No  Significant  Impact  is  appropriate. 

IV.  Other  Intorni.ition 

The  tnvirunmcnul  A.ssessment  to 
this  proposed  action  is  available  for 
inspection  at  NRC's  Public  Document 
Reading  Room  at  http://w\%'w. nrc.gov/ 
reading-rm/adams.html  (ADAMS 
Accession  Number:  ML023470321). 
Documents  may  also  be  examined  and/ 
or  copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North.  11555  Rockville  Pike. 


Rockville.  MD  20852.  Any  questions 
with  respect  to  this  action  should  be 
referred  to  Elaine  Brummett,  Fuel  Cycle 
Facilities  Branch,  Division  of  Fuel  Cycle 
Safety  and  Safeguards.  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission.  Mail 
Stop  T8-A33.  Washington.  DC  20555- 
0001.  Telephone:  (301)  415-6606;  Fax: 
(301)415-5390. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

Dated  a(  Ro<:kville.  Maryland,  this  13th  day 
of  De<  ember.  2002. 
Daniel  M.  Gillen. 

Chtet.  FufI  Cycle  Facilities  Branch.  Division 
of  Fuel  Cycle  Safety  and  Safeguards.  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
[PR  Doc.  02-32079  Filed  12-19-K)2;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Availability  of  the  Final 
Supplement  1  to  the  Generic 
Environmental  Impact  Statement  on 
Decommissioning  of  Nuclear  Facilities, 
NUREG-0586 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
has  published  Final  Supplement  1  to 
NUREG-0586.  "Generic  Environmental 
Impact  Statement  (GEIS)  on 
Decommissioning  of  Nuclear  Facilities," 
regarding  the  decommissioning  of 
nuclear  power  reactors. 

Final  Supplement  1  to  the  GElS  is 
available  for  public  inspection  in  the 
NRC's  Public  Document  Room  (PDR). 
located  at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor).  Rockville. 
Maryland,  or  from  the  Publicly 
Available  Records  (PARS)  component  of 
NRC's  Agencywide  Documents  Access 
and  Management  System  (ADAMS). 
ADAMS  is  accessible  from  the  NRC  Web 
site  at  http-.Z/wv^-wnrcgov/reading- 
rm.html  (the  Public  Reading  Room). 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC's  PDR 
reference  staff  by  telephone  at  1-800- 
397-4209  or  301^15-4737.  or  by  e-mail 
to  pdr^nrr.gnv 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Mu.tictt-i  1 .  Mdsikik,  >Seiiii)i  I'roject 
Manager.  License  Renewal  and 
Environmental  Impacts  Program, 
Division  of  Regulator;'  Improvement 
Programs,  Office  of  Nuclear  Reactor 
Regulation.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Dr.  Masnik  may  be  contacted  at  (301) 
415-1191  or  by  writing  to:  Michael  T. 
Masnik.  U.S.  Nuclear  Regulatory 
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Commission,  MS  0-12D3.  Washington, 
DC  20555-0001 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  December.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Pao-Tsin  Kuo, 

Program  Director,  License  Renewal  and 
Environmental  Impacts,  Division  of 
Regulatory  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  nor    n2-:?2080  Filed  12-19-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-46992;  File  No  SR-OPRA- 

2002-01) 

Options  Price  Reporting  Authority; 
Notice  of  Filing  and  Order  Approving 
for  120  Days  an  Amendment  to  the 
Options  Price  Reporting  Authority  Plan 
To  Establish  a  Best  Bid  and  Otter 
Market  Data  Service 


Uecembcr 
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I.  Introduction 

On  Februar>'  26,  2002.  the  Options 
Price  Reporting  Authority  ("OPRA") 
submitted  to  the  Securities  and 
Exchange  Commission  (  "SEC"  or 
"Commission  ").  pursuant  to  section 
1 1 A  of  the  Securities  Exchange  Act  of 
1934  ("Act") '  and  rule  llAa3-2 
thereunder.^  an  amendment  to  the  Plan 
for  Reporting  of  Consolidated  Options 
Last  Sale  Reports  and  Quotation 
Information  (  "OPRA  Plan"  or  "Plan  ").3 
The  proposed  amendment  would  add  to 
the  Plan  terms  governing  the  provision 
by  OPRA  of  a  best  bid  and  offer  ("BBO  ") 
for  each  of  the  options  series  included 
in  OPRA's  market  data  service,  and 
governing  the  use  of  the  BBO  by 
vendors.  Notice  of  the  prnpn.sdl  was 
published  in  the  Federal  Register  on 
March  15,  2002.-*  The  Cummission 


'  15  U.S.C.  78k-l. 

^17CFR240.11Aa3-2. 

'OPRA  is  a  National  Market  System  Plan 
approved  by  the  Commission  pursuant  to  section 
llA  of  the  Act  and  rule  llAa3-2  thereunder.  See 
Securities  Exchange  Act  Release  No.  17638  (March 
18.  1981). 

The  OPRA  Plan  provides  for  the  collection  and 
dissemination  of  last  sale  and  quotation  information 
on  options  that  are  traded  on  the  participant 
exchanges.  The  five  participants  to  the  OPRA  Plan 
that  operate  an  options  market  are  the  American 
Stock  Exchange  LLC  ("Amex").  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"),  the  International 
Securities  Exchange.  Inc.,  the  Pacific  Exchange, 
Inc.,  and  the  Philadelphia  Stock  Exchange.  Inc.  The 
New  York  Slock  Exchange,  Inc.  is  a  signatory  to  the 
OPR.'K  Plan,  but  sold  its  options  business  to  the 
(;B0E  in  1997.  See  Securities  Exchange  Act  Release 
No.  38542  (April  23,  1997).  62  FR  23521  (April  30. 
1997). 

*  See  Securities  Exchange  Act  Release  No.  45532 
(March  11.2002),  67  FR  11727  ("Notice  ").  ' 


received  two  comment  letters  on  the 
proposed  OPR,-\  Flan  amendment,'^  On 
May  30.  2002.  UPR.\  submitted 
Amendment  No.  1  to  the  proposal. '^  On 
June  13,  2002.  OPRA  submitted  a  letter 
in  response  to  the  comments.^  On 
October  4,  2002.  OPRA  submitted 
Amendment  No.  2  to  the  proposal."  This 
order  approves  the  proposal  as  modified 
by  Amendments  No.  1  and  2  for  120 
days,  and  solicits  comment  on 
Amendments  No.  1  and  2.^ 

II.  Description  and  Purpose  of  the 
.\mendment 

I  nder  the  proposed  Plan  amendment, 
OPRA  proposes  to  add  a  consolidated 
BBO  sen.  ice  that  would  disseminate  the 
best  bid  and  offer,  subject  to  certain 
exceptions,  for  each  options  series.'" 
The  BBO  for  any  series  of  options  would 
be  the  highest  priced  bid  and  the  lowest 
priced  offer  currently  being  quoted  on 
any  of  OPRA's  participant  exchanges. 
Subject  to  the  price  and  size  increments 
discussed  below,  if  the  same  best  priced 
bid  or  offer  is  quoted  on  more  than  one 
exchange,  the  exchange  that  is  quoting 
at  that  price  for  the  largest  number  of 
options  contracts  would  be  identified  by 
OPRA  as  the  market  that  is  quoting  the 
best  bid  or  offer.  If  the  same  best  bid  or 
offer  for  the  same  number  of  options 
contracts  is  quoted  on  more  than  one 


''See  letters  from  Devin  Wenig,  President, 
Investment  Banking  and  Brokerage,  Reuters 
America  Inc..  dated  April  19,  2002  ("Reuters 
Letter"),  and  George  W.  Mann,  )r..  Executive  Vice 
President  and  General  Counsel,  Boston  Stock 
Exchange  Inc.,  dated  May  1,  2002  ("BSE  Letter"), 
to  lonathan  G.  Katz.  Secretary,  Commission. 

"  See  letter  from  Joseph  P.  Corrigan,  Executive 
Director,  OPRA,  to  )ohn  Roeser.  Special  Counsel. 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  May  29,  2002  ("Amendment 
No.  1").  In  Amendment  No.  1,  OPRA  proposes  to 
complete  the  modiflcations  to  its  system  necessary 
to  enable  the  system  to  provide  the  BBO  service  no 
later  than  March  31,  2003.  In  addition,  OPRA 
proposes  a  technical  correction  to  clarify  that  the 
Plan  would  still  require  the  options  exchanges  to 
use  the  OPR.A  system  as  the  exclusive  means  of 
disseminating  options  market  information.  Finally. 
OPRA  proposes  to  provide  examples  under  the  BBO 
Guidelines  to  describe  how  OPRA  would  calculate 
the  BBO. 

"  See  letter  from  Joseph  P.  Corrigan,  Executive 
Director,  OPRA,  to  lohn  Roeser,  Special  Counsel. 
Division.  Commission,  dated  June  12,  2002  ("OPRA 
Letter"). 

*  See  letter  from  Joseph  P.  Corrigan.  Executive 
Director,  OPRA,  to  |ohn  Roeser,  Spe<;ial  Ciiunsel. 
Division.  Commission,  dated  October  2,  2002 
("Amendment  No.  2").  In  Amendment  No.  2.  OPRA 
proposes  to  eliminate  the  proposed  ten  contract 
minimum  such  that  the  disseminated  BBO  would 
include  the  actual  size  of  the  best  bid  and  offer  at 
the  time  each  new  price  is  disseminated. 

*<  Spp  Exchange  Act  rule  11Aa3-2(c)(4). 

'"OPRA  represents  that  the  BBO  Service  would 
be  implemented  no  later  than  the  end  of  the  first 
quarter  of  2003.  This  would  l>e  accomplished  by 
providing  dual  feeds  to  vendors  during  a  phase-in 
period,  one  with  BBO  information  and  one  without 
it.  See  Amendment  No.  1,  supra  note  6. 


exchange,  the  exchange  that  was  first  in 
time  to  quote  that  bid  or  offer  for  that 
number  of  contracts  would  beuidentified 
as  the  BBO.  Thus,  OPRA  would 
prioritize  the  BBO  on  the  basis  of  price, 
size,  and  time. 

The  proposed  BBO  Guidelines 
provide  that  the  minimum  price 
increment  for  purposes  of  the  BBO 
would  be  no  less  than  five  cents,"  and 
that,  absent  a  change  in  the  price  of  the 
BBO,  the  minimum  size  increment  for 
purposes  of  the  BBO  would  be  no  fewer 
than  ten  contracts.  In  other  words,  to 
displace  the  current  BBO  by  improving 
the  price  at  which  an  options  series  is 
quoted,  the  price  improvement  must  be 
at  least  five  cents  per  contract  and.  to 
displace  the  current  BBO  by  increasing 
the  number  of  contracts  covered  by  a 
quote  at  the  same  price  as  the  current 
BBO,  the  new  bid  or  offer  must  be  for 
at  least  ten  contracts  more  than  the 
current  BBO,  This  would  not  preclude 
markets  from  disseminating  bids  and 
offers  that  improve  the  current  BBO  by 
less  than  five  cents  (to  the  extent  such 
quotes  may  be  permitted  under 
applicable  exchange  rules)  or  that 
increase  the  size  at  a  given  quotation  by 
fewer  than  ten  contracts.  Such  price  or 
size  improvements,  however,  would  not 
be  reflected  in  the  BBO  disseminated  by 
OPRA.  Thus,  the  BBO,  as  provided  by  ' 
OPRA,  could  include  an  approximation 
of  the  size  associated  with  the  best  bid 
and  offer  actually  available.'^ 

Currently,  vendors  are  required  to 
include  the  best  bid  and  offer  from  each 
market  and  last  sale  reports  for  any 
series  included  in  the  market  data 
service  they  provide.  Under  the 
proposal.  OPRA  vendors  would  have 
the  option  to  disseminate  to  customers 
the  consolidated  BBO  together  with  last 
sale  reports  for  any  series  of  options.  In 
addition  to  the  BBO  service.  OPRA 
would  be  obligated  to  continue  to  offer 
to  vendors  its  full  market  data  service, 
which  includes  the  disseminated  best 
bid  and  offer  from  each  of  OPRA's 
participant  exchanges.  The  proposed 
amendment  also  would  permit  OPRA  to 
contract  with  vendors  separately  for:  (i) 
The  last  sale  reports  and  the  BBO;  (ii) 
or  for  the  last  sale  reports,  the  BBO,  and 
quotation  information  from  each  market. 
OPRA  also  could  contract  separately 
with  vendors  for  the  full  market  data 
service  that  it  currently  offers. 

In  a  separate  proposal,  OPRA 
proposes  changes  to  its  vendor 
agreement  which,  if  approved,  would 


"  The  minimum  price  variation  for  option  quotes 
under  the  rules  of  OPRA's  participant  exchanges  is 
currently  five  cents  for  options  trading  under  S3.00 
per  share  per  option  contract.  See,  e.g.,  Amex  rule 
952. 

'=  See  Amendment  No.  1.  svpm  note  6. 
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affect  the  manner  in  which  vendors 
disseminate  information  to  end  users. "' 
Specifically,  under  OPRA's  vendor 
agreement  proposal,  vendors  could 
choose  to  disseminate  only  the  BBO  and 
last  sale  information.  Moreover,  the 
proposal  would  permit  vendors  to 
exclude  from  the  BBC)  the  quotation 
size,  or  the  market  identifier  associated 
with  a  BBO,  or  hoth,  so  long  as  in 
excluding  this  information  the  vendor 
would  not  discriminate  on  the  basis  of 
the  market  in  which  quotations  are 
entered.  In  addition,  if  a  vendor 
excludes  the  market  identifier 
associated  with  the  BBO.  it  would  have 
to  make  that  information  available  to 
recipients  of  the  service  through  an 
inquiry  service  provided  without 
additional  cost.  Further,  the  proposed 
vendor  agreement  would  require  any 
vendor  that  includes  size  in  its  BBO 
service  to  disclose  to  its  customers  that 
the  included  size  is  an  approximation  of 
the  actual  size,  and  that  the  actual  size 
is  available  on  OPRA's  full  quotation 
service. 

TTl  Solicitation  of  Comments 

hiterested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendments  No. 
1  and  2  to  the  propnsed  Plan 
amendment,  including  whether 
Amendments  No.  1  and  2  are  consistent 
with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  S<H;relary.  Securities 
and  Exchange  (^jmmission.  450  Fifth 
Street.  NVV,.  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  and  all  written 
statements  with  respect  to  Amendments 
No.  1  and  2  to  the  proposed  plan 
amendment  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to 
Amendments  No.  1  and  2  to  the 
proposed  Plan  amendment  between  the 
Commission  and  any  person,  other  than 
those  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commissions  Public  Reference  Room. 
Copies  of  the  filing  will  also  be  available 
at  the  principal  offices  of  OPRA.  All 
submissions  should  refer  to  File  No. 
SR-OPRA-2002-01  and  should  be 
submitted  bv  January  10.  2003. 

IV,  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  OPRA  Plan 
amendment,  as  amended  by 


Amendments  No.  1  and  2.  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder. '•• 
Specifically,  the  Qommission  believes 
that  the  proposed  OPRA  Plan 
amendment,  which  would  permit  OPRA 
to  provide  a  best  bid  and  offer  market 
data  service  to  vendors,  is  consistent 
with  .section  1 1 A  of  the  Act '  •  and  rule 
llAa3-2"'  thereunder  in  that  it  is 
appropriate  in  the  public  interest,  for 
the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets, 
to  remove  impediments  to.  and  perfect 
the  mechanisms  of.  a  national  market 
system.  Further,  the  Commission  finds, 
as  described  further  below,  that  it  is 
appropriate  to  approve  summarily  the 
proposed  OPRA  Plan  amendment  as 
amended  upon  publication  of  this 
notice  on  a  temporary  basis  for  120 
days.  The  Commission  believes  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors  or  the  maintenance  of  fair  and 
orderly  markets,  to  remove  impediments 
to.  and  perfect  mechanisms  of.  a 
national  market  system  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act.'^ 

The  Commission  received  two 
comment  letters  regarding  the  proposed 
OPRA  Plan  amendment.'"  The  two 
commenters  generally  did  not  oppose 
OPRA's  initiative  to  establish  a  BBO  for 
the  options  markets,  but  did  express 
specific  concerns  regarding  the  terms  of 
OPRA's  proposed  Plan  amendment. 

In  particular,  without  opposing  the 
dissemination  of  a  BBO  in  the  options 
markets,  Reuters  America  Inc. 
("Reuters")  stated  that  a  BBO  would  not 
solve  the  problems  caused  by 
exponential  grov\ih  in  options  data  over 
the  last  ten  years.'"'  Reuters'  comment 
letter  principally  focuses  on  the  growth 
in  options  market  data,  which  it 
concludes  is  "out  of  proportion  to  the 
economic  value  of  the  data  and 
threatens  to  overwhelm  customer 
systems  and  adversely  impact  market 
transparency  "'"  Reuters  urges  the 
Commission  to  undertake  a  study  prior 
to  approving  OPRA's  proposal  to 
determine  what  options  information  end 
users  want,  alternatives  available  for 
providing  information,  and  what  the 


'  '  Sif  .StK.iirilios  KxchtingR  Act  Rnlfiase  No.  4H8.I!J 
(NovmiifxT  14.  JIM)2)  (Kilf  N.i.  SR-<)|'RA-2002-«3) 
("Vemlor  AurmMiiniit  I'rnposal  "). 


'<  In  Hppruvmg  this  propostnl  OPRA  Plan 
amundmenl.  the  Commission  has  considored  its 
im^Mi  t  on  Hffitipncy.  lompHition.  and  lapilal 
formalion   15  II.SC  78c(n, 

'•15  use  78k-l. 

"•I7  1;KR  J4()  UAa.1-2 

I '  Set-  Exchange  A(  I  nilv  1 1  Aa3-Z(r.)(4) 

'"  Stv  BSE  loiter  and  Reuters  letter,  supm  note  5. 

'"Reuters  Is  a  vendor  of  options  market  data 
Reuters  is  an  indirei  t  wholly-owned  subsidiary'  of 
Reuters  llroup  PLC.  See  Reuters  Letter,  iupra  note 
5. 

■"'  Sef  Reuters  letter,  aupra  note  5. 


technological  and  financial  constraints 
are  in  doing  so. 

The  Commission  concurs  with 
Reuters'  general  concerns  regarding  the 
growth  in  options  market  data  message 
traffic.  The  Commission,  however,  does 
not  believe  that  these  concerns  mean 
that  the  Commission  should  delay 
approval  of  a  new  service  that  will  be 
optional  to  vendors.  As  OPRA  noted,  it 
intends  that  the  BBO  service  would 
enable  vendors  to  offer  "a  useful  market 
data  service  to  those  customers  who  do 
not  need  the  full  OPRA  service  without 
having  to  develop  and  maintain  the 
large-capacity  systems  necessary  to 
transmit  the  full  options  market  data 
service  to  those  customers  "-'  OPRA 
does  not  claim  that  the  BBO  service 
would  be  a  panacea  for  all  capacity- 
related  concerns,  and  recognizes  that, 
working  with  vendors  and  the 
Commission,  it  will  continue  to  have  to 
address  this  issue.--  In  addition.  OPRA 
believes  that,  although  no  one  can 
predict  the  potential  capacity  savings  to 
vendors  associated  with  the  BBO  service 
in  comparison  to  OPRA's  full  service, 
such  savings  would  be  significant 
because  every  quotation  change 
disseminated  over  OPRA's  full  service 
would  likely  not  result  in  a 
corresponding  change  to  OPRA's  BBO 
quotation.  Further.  OPRA  suggests  that 
the  capacity  saving  would  be  greatest  if 
vendors  were  permitted  to  disseminate 
onlv  the  price  of  the  BBO  without  the 
size  or  market  identifier,  as  proposed  in 
the  Vendor  Agreement  Proposal. ^^ 
Finally.  OPRA  emphasizes  that  its 
proposed  BBO  service  is  an  alternative, 
not  in  addition,  to  its  current  full 
service. 

The  Commission  agrees  that  the 
proposal  would  provide  an  appropriate 
alternative  to  OPRA's  full  service  for 
vendors  and  subscribers  that  do  not 
require  the  full  service,  and  that, 
although  the  size  disseminated  with  the 
BBO  service  could  be  an  approximation 
of  the  actual  size,  the  Commission 
believes  this  approximate  size  is  a 
reasonable  alternative  for  certain  market 
participants.  More  exact  size 
information  will  still  be  available  to 
market  participants  through  OPRA's  full 
service.  Therefore,  the  Commission 
believes  that  the  proposal  is  consistent 
with  the  Act.-*  Moreover,  although  the 


^>5fe()PRA  letter,  note  7. 

."  Sff  OPRA  letter,  note  7. 

•"  J>f^  OPRA  letter,  note  7   Spe  also  Vendor 
Agreement  Proposal,  supm  note  13. 

'*llnder  the  proposed  revisions  to  the  vendor 
agreement,  a  vendor  would  have  to  disclose  to  its 
Luslomers  that  the  included  size  is  an 
approximation  of  the  a<tual  size,  and  that  the  actual 
size  Is  available  on  OPRA  s  full  quotation  service. 
Sef?  Vendor  ,\greement  Proposal,  supra  note  13. 
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Commission  agrees  that  the  BBO  service 
would  not  resolve  all  capacity  issues 
related  to  options  market  data,  it 
believes  that  the  BBO  service  is  a  first 
step  in  addressing  these  concerns. 
Finally,  the  Commission  notes  that  this 
service  is  an  alternative  to  the  current 
OPRA  full  service.  Accordingly,  for  any 
options  series  that  a  vendor  chooses  to 
disseminate  market  data,  the  vendor 
could  disseminate  last  sale  informatim! 
together  with  (i)  the  best  bid  and  nfftr 
from  each  market,  as  the  vendor 
agreement  currently  requires,  or  (ii)  the 
RRO.  The  Commission  believes  that 
( iFRA's  proposal  to  permit  vendors  to 
disseminate  last  sale  information  and  a 
BBO  is  consistent  with  the  purposes  of 
Section  11 A  of  the  Act  because  the  BBO 
would  include  the  essential  pricing 
information  market  participants  need  to 
make  informed  investment  decisions. 
Moreover,  the  BBO  would  not  impede 
market  competition  because  all  markets 
have  an  equal  opportunity  to  be 
represented  in  the  BBO.  The 
Commission  believes  that  OPRA's 
proposed  BBO  service  would  make  it 
easier  for  vendors  to  disseminate  this 
minimum  essential  market  information 
as  an  alternative  to  the  full  quotation 
information  or  in  addition  to  such 
information. 

The  Boston  Stock  Exchange.  Inc. 
("BSE")  offered  support  for  the  proposal 
in  general  but  criticized  the  priority 
used  to  determine  the  market 
identifier.-^  Specifically,  the  BSE 
suggested  that  the  proposal  could 
discourage  competition  by  creating  a 
disincentive  for  market  makers  to 
improve  the  price  of  their  quotations.  In 
particular,  BSE  argued  that  because  the 
market  identifier  for  the  BBO  could 
change  based  solely  on  an  increase  to 
the  size  of  the  BBO,  OPRA's  service 
would  likely  identify  only  those 
exchanges  that  disseminate  quotations 
with  large  size.  As  a  result,  BSE 
suggested  that  order  flow  providers 
would  direct  their  orders  to  exchanges 
that  improve  the  size  but  merely  match 
the  price  of  the  BBO,  thereby  creating  a 
disincentive  for  an  exchange  to  offer  a 
better  price  as  means  of  attracting  order 
fiow. 

The  Commission  is  not  persuaded  by 
BSE's  arguments.  An  exchange  would 
have  its  market  identifier  associated 
with  the  BBO  by  improving  the  price. 
Therefore,  the  Commission  believes  that 
the  proposal  would  give  market  makers 
an  incentive  to  improve  either  the  price 


or  the  size  of  a  quote,  or  both.  Further, 
the  Commission  notes  that  most 
disseminated  quotations  in  the  options 
market  are  updated  automatically  in 
direct  response  to  changes  in  the  price 
of  the  underlying  security.  Thus,  the 
Commission  believes  that  in  many 
instances  a  better  quote  results  not  from 
a  market  maker's  incentive  to  be  first  in 
timp  to  establish  the  best  bid  or  offer 
hut   r.ithir   from  a  price  change  in  the 
liiidfrlving  security.  For  this  reason,  the 
Commission  is  not  persuaded  by  the 
BSE's  argument  that  OPRA's  proposal  to 
calculate  the  best  bid  or  offer  in  the 
options  market  on  the  basis  of  price  and 
then  size  priority. 

BSE  also  suggested  that  the  method 
proposed  to  calculate  the  BBO  was 
unclear  under  the  guidelines.  The 
Commission  believes  that  the  changes  to 
the  proposal  in  Amendments  No.  1  and 
2  provide  adequate  clarification  as  to 
how  the  BBO  would  be  calculated. ^^ 

Finally,  the  Commission  also  believes 
that  the  proposal  is  consistent  with  the 
Commission's  position  in  its  letter 
submitted  as  amicus  curiae  in  an 
arbitration  proceeding  between  OPRA 
and  Reuters.^^  In  this  arbitration,  OPRA 
challenged  the  validity  of  Reuters' 
limited  service  under  which  it  provides 
only  the  last  sale  and  quotation 
information  for  each  options  class 
generated  by  the  "primary  market," 
defined  as  the  market  with  the  greatest 
volume  for  the  prior  month.  The 
Commission  submitted  its  views  on 
whether  Reuters'  dissemination  to 
customers  of  options  prices  only  from 
the  exchange  with  the  highest  volume  is 
consistent  with  the  OPRA  Plan  and  the 
Act,  particularly  the  goals  of  fostering 
transparency  and  competition.  The 
Commission  concluded  it  was  not. 

Specifically,  the  Commission  took  the 
position  that  the  dissemination  by 
securities  information  vendors  of 
timely,  accurate,  and  complete  options 
quotation  and  transaction  information  to 
market  participants,  including  public 
investors,  is  a  critical  component  of  the 
national  market  system  as  it  relates  to 
options.  Accordingly,  as  the 
Commission  urged  in  its  amicus  letter, 
this  means  that  the  market  information 
disseminated  by  a  vendor  must  include, 
at  a  minimum,  for  each  series  of  options 
included  in  its  service,  the  last  sale 
information  generated  by  all  exchanges 
and  the  best  bid  and  offer  currently 
available  in  the  marketplace. 


-""The  BSE  also  raised  com  ems  regarding  firm 
quote  obligations  in  the  options  markets  generally. 
The  (Uimmission  believes  that  these  obligations  are 
outside  the  scope  of  OPRA's  function  and  are  not 
relevant  to  the  proposed  amendment  to  the  OPRA 
Plan. 


-'■  See  Amendments  No.  1  and  2.  supm  notes  1 
and  2.  See  also.  OPRA  letter,  supra  note  7. 

■'See  letter  to  Tamara  B.  Young,  Cjjse 
Administrator,  American  Arbitration  Association, 
from  Annette  L.  Nazareth.  Director,  Division, 
Commission,  and  David  M.  Becker,  General 
Counsel,  Commission,  dated  February  5,  2001, 


The  Commission  believes  that  it  is 
appropriate  to  approve  the  proposal 
summarily  upon  publication  of  notice  of 
Amendments  No.  1  and  2  to  permit 
OPRA  to  complete  the  system 
modifications  necessary  to  offer  the 
BBO  service  to  vendors  and  subscribers, 
along  with  the  anticipated  capacity 
savings,  which  the  BBO  service  should 
provide,  at  the  soonest  practicable  time. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  llA  of  the  Act,-"  and  rule 
llAa3-2(c)(4)  thereunder.^"  that  the 
proposed  OPRA  Plan  amendment,  as 
modified  bv  Amendments  No.  1  and  2, 
{SR-OPRA-2002-01)  is  approved  until 
April  12.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 

Margaret  H   M.  !  ririand, 
Deputy  Secreian 
IFR  Dor  02-32072  Filed  12-19-02:  8:45  am] 
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I    Intriuiui  ticm 

On  May  28,  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association  "),  through  its 
subsidiary,  the  Nasdaq  Stock  Market, 
Inc.  (  "Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (Act) '  and  Rule  19b-4 
thereunder,-  a  proposed  rule  change 
that  would  modify  NASD  Interpretative 
Material  2110-2  to  establish  a  riskless 
principal  customer  facilitation 
exemption.  Notice  of  the  proposed  rule 
change  appeared  in  the  Federal  Register 


^"15  I '.S.C.  78k-l. 
•'»17CFR240.11Aa3-2(c)(4). 
™17  CFR  200.30-3(a)(29). 
'  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 
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on  June  7.  2002.  ^  The  Commission 
received  two  comment  letters  in 
response  to  the  proposed  rule  change/* 
On  November  26,  2002.  Nasdaq 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.  •  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change  and 
granting  accelerated  approval  to 
Amendment  No  1. 

11,   DeS(  I  Ijltini!   Ill   111.-   I'llllHisi'ii    Kuli- 

change 

The  proposed  rule  change  seeks 
Commission  approval  of  Nasdaq's 
proposal  to  establish  a  riskless  principal 
customer  facilitation  exemption  to 
NASD  Interpretative  Material  2110-2- 
Trading  Ahead  of  Customer  Limit  Order 
("Manning  Interpretation"  or 
•Manning").  NASD's  current  Manning 
Interpretation  prohibits  market  makers 
from  trading  at  prices  equal  or  superior 
to  customer  limit  orders  they  hold 
without  executing  those  limit  orders.** 

Nasdaq  has  determined  to  adopt  a 
customer  facilitation  exemption  to 
Manning  that  would  exempt  from 
Manning  single-priced  riskless  principal 
transactions  done  by  market  makers 
who  are  buying  or  selling  securities  to 
satisfy  the  orderls)  of  other  customers. 
In  these  situations,  since  the  true 
beneficiary  of  the  market  maker's 
activity  is  another  customer,  and  not  the 
firm's  proprietary  account.  Manning 
will  be  interpreted  to  exempt  such 
trading  from  being  considered  triggering 
trades  obligating  the  market  maker  to 
protect  other  held  customer  limit 
orders.^  Additionally,  this  proposed 
exemption  is  intended  to  addresses 
some  of  the  consequences  created  by 
Manning's  minimum  price 


'  See  Set  iirilies  Exchange  Act  Release  No.  46006 
(May  30.  2002).  fi7  FR  :)945.'j  ()une  7.  2002). 

<  L«tters  from  MichatU  T   Dorsev.  Senior  Vice 
President.  Director  of  Lexislative  and  Regulatory 
Affairs.  Knigfit  Trading  Group.  Inc  dune  2B.  2002). 
Michael  Corrao.  Vice  President  and  Chief 
tiimplianci'  officer.  Schwab  Capital  MarWet.s  l.P 
duly  9.  2002) 

■*  See  Letter  from  Thomas  P.  Moran.  Associate 
C^neral  C>>uns»'l.  Na&daq  (November  26.  2002). 
NASD's  Amendment  seeks  to  add  the  language    or 
customer  at.count  "  to  the  propostMl  rule  language 
for  subparagraph  (c)  (4)  of  Interpretative  Material 
2110-2  as  an  alternative  account  to  which  a  nskless 
principal  offsetting  transaction  may  be  allo<:at(>d  in 
addititm  to  the  "riskless  principal  account' 
referenced  in  the  original  mle  filing 

"In  addition.  Nasdaq  has  adopted  price- 
improvement  standards  that  obligate  market  makers 
to  execute  held  customer  limit  orders  unless  the 
market  maker  either  buys  at  a  pri(  e  sufficiently 
higher  than  a  customers  buv  order,  or  sells  at  a 
price  sufficiently  lower  than  a  customer's  sell  order 

■  In  this  sense,  the  exemption  is  similar  in 
purpose  and  effect  to  the  treatment  of  agenc  v 
ex«i;utions  in  IM-2110-2.  S|>«  ifi<:ally.  if  a  broker- 
dealer  uxiH:utes  a  customer  order  on  an  agency 
basis,  the  firm  is  not  required  to  protect  (execute) 
other  customer  limit  orders. 


improvement  standard  in  a  decimal 
environment. 

To  ensure  that  market  maker 
transactions  that  will  not  trigger 
Manning  obligations  are  being  done  for 
the  ultimate  benefit  of  other  customers. 
the  customer  facilitation  exemption  will 
be  strictly  construed.  As  such,  only 
those  market  maker  trades  meeting  all  of 
the  following  requirements  would  be 
eligible  for  an  exemption  from  Manning; 

( 1 )  The  handling  and  execution  of  the 
facilitated  order  must  satisfy  the  definition  of 
a  •'riskless  "  principal  transaction,  as  that 
term  is  defined  in  NASD  Rules  4fi32(d)(3)(B), 
4642(d)(3)(B)  and  4652(d)(3)(B); 

(2)  A  memtjer  that  relies  on  this  exemption 
to  this  interpretation  must  give  the  facilitated 
order  the  same  per-share  price  at  which  the 
member  accumulated  or  sold  shares  to  satisf>- 
the  facilitated  order,  exclusive  of  any  markup 
or  markdown.  commission  equivalent  or 
other  fee; 

(3)  A  member  must  submit, 
contemporaneously  with  the  execution  of  the 
facilitated  order,  a  report  as  defined  in  NASD 
Rules  46.12(d)(;i)(B)(ii).  4642(d)(3)(B)(ii)  and 
4652(d)(3)(B)(iil  to  the  Automated 
Confirmation  Transaction  Service; 

(4)  Members  must  have  written  policies 
and  pro<;edures  to  assure  that  riskless 
principal  transactions  relied  upon  for  this 
exemption  rompiv  with  NASD  Rules 
4632(d)(3)(B).  4642(d)(3)(B)  and 
4652(d)(3)(B).  At  a  minimum  these  policies 
and  procedures  must  require  that  the 
customer  order  was  received  prior  to  the 
offsetting  transactions,  and  that  the  offsetting 
transat  tions  are  allocated  to  a  riskless 
principal  or  customer  act:ount  within  60 
set:onds  of  execution  Members  must  have 
supervisory  systems  in  place  that  produce 
records  that  enable  the  member  and  NASD 
Regulation  to  accurately  and  readily 
reconstruct,  in  a  time-sequenced  manner,  all 
orders  on  which  a  member  relies  in  claiming 
this  exemption. 

Non-agency  trades  not  meeting  all  of 
these  standards  would  remain  subject  to 
Manning  and  require,  upon  execution, 
the  protection  and  execution  of 
appropriate  limit  orders  in  full 
conformity  with  the  fnterpretation.  This 
exemption  would  apply  only  to  the 
actual  number  of  shares  executed  by  the 
member  necessary  to  fill  the  customer 
order(s). 

In  Nasdaq's  view,  a  transaction 
meeting  these  requirements  is  closely 
akin  to  an  agency  trade  and  does  not 
materially  implicate  a  market  maker's 
proprietary  trading.  Nasdaq  notes  that 
the  Commission  in  its  release 
concerning  the  availability  of  the 
section  28(e)  safe  harbor  also 
highlighted  the  similarities  in 
compensation  transparency  provided  by 
agency  and  riskless  principal  trade 
reporting  pursuant  to  NASD  Rules 
4632(d)(3)(B).  4642(d)(3)(B).  and 
6420(d)(3)(B),  coupled  with  the 


requirements  of  Exchange  Act  Rule  10b- 
10."  As  such,  Nasdaq  will  not  consider 
riskless  principal  trades  meeting  the 
requirements  of  the  exemption  as 
triggering  trades  for  the  market  maker's 
own  market-making  account  for 
purposes  of  Manning.  This  view  rests 
primarily  on  the  requirement  that  only 
trades  where  a  market  maker  gives  the 
customer  a  trade  price  that  reflects  the 
market  makers  actual  cost  in  acquiring 
the  stock  be  eligible  for  the  exemption. 
This  obligation  to  trade  flaf  effectively 
removes  concerns  about  a  member 
breaching  its  fiduciary  duty  to  customer 
limit  orders  that  it  holds  that  underlie 
the  Manning  protections  in  other 
trading  contexts.  Nasdaq  believes  that 
the  above  exemption  draws  an 
appropriate  balance  between  the 
important  customer  protections  afforded 
by  Manning  and  the  practical  needs  of 
market  participants  to  assist  other 
riistomprs 

III   I  (imiufiil  Ittlcis 

The  Commission  received  two 
comment  letters  in  response  to  the 
proposed  rule  change.  Knight  Trading 
Group.  Inc.  ("Knight")  supported  the 
proposed  rule  change  but  expressed 
concern  about  the  conditions  included 
in  the  exemption.  In  particular.  Knight 
objected  to  the  requirements  that  an 
offsetting  riskless  principal  transaction 
must  be  allocated  within  60  seconds  of 
execution  and  that  the  transaction  be 
allocated  to  a  separate  "allocation 
account."  Knight  contended  that  these 
requirements  were  redundant  in  light  of 
the  proposed  condition  that  members 
must  have  systems  in  place  that  enable 
a  member  to  accurately  and  readily 
reconstruct,  in  a  time  sequenced 
manner,  all  orders  upon  which  a 
member  relies  in  claiming  the 

exemption. 

Another  commenter,  Schwab  Capital 
Markets  L.P.  CSchwab'),  expressed  a 
broader  concern  about  the  application  of 
the  Manning  Interpretation  in  a 
decimals  environment  where  subpenny 
quotes  are  rounded  to  the  nearest 
penny.  Schwab  stated  that  under  certain 
market  conditions,  a  member  may 
attempt  to  execute  a  trade  at  least  $0.01 
ahead  of  a  customer  limit  order  it  holds 
pursuant  to  Manning  but  because  a 
quote  was  rounded  to  the  nearest  penny 
the  execution  may  trigger  a  fill  of  a 
customer  limit  order  held  by  the 
member.  Schwab  suggested  several 
solutions  to  the  problem,  including 
requiring  an  asterisk  identifier  to  a 
rounded  quote  and  the  elimination  of  a 
permy  price  improvement  standard 


'See  .Securities  Exchange  Act  Releas*^  No  45194 
(January  2.  2002).  67  FR  6  (lanuary  2.  2002). 
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where  the  spread  in  a  security  is  a 
penny. 

Nasdaq  submitted  Amendment  No.  1 
in  response  to  one  of  the  concerns 
raised  by  Knight.  As  discussed. 
Amendment  No.  1  seeks  to  provide  an 
alternative  allocation  account  for  those 
members  for  whom  it  may  be 
cumbersome  to  establish  a  separate 
•'riskless  principal  account."  With 
regards  to  Knight's  concern  about  the 
requirement  that  an  offsetting 
transaction  be  allocated  to  either  a 
riskless  principal  or  customer  account 
within  60  seconds,  Nasdaq  has  not 
sought  to  make  any  changes  to  the 
proposed  rule  in  response  to  this 
concern  as  this  condition  is  consistent 
with  previously  stated  Nasdaq  policy 
regarding  the  handling  of  mixed 
capacity  trades  and  compliance  with  the 
Manning  Interpretation." 

Further,  Nasdaq  has  not  sought  any 
changes  to  the  rule  proposal  in  response 
to  the  concerns  raised  by  Schwab.  The 
issues  raised  by  Schwab  largely  relate  to 
the  operation  of  Manning  relative  to  the 
rounding  of  quotes  to  the  nearest  penny 
due  to  subpenny  trading  that  are  beyond 
the  scope  of  the  proposed  rule  change. 

IV.  Discussion 

The  Commission  has  reviewed 
carefully  the  proposed  rule  change  and 
the  two  comment  letters  and  finds  that 
the  proposed  rule  change  is  consistent 
with  the  Act  and  the  rules  and 
regulations  promulgated  thereun'3er.^" 
Specifically,  the  Commission  finds  that 
approval  of  the  proposed  rule  change  is 
consistent  with  section  15A(b)(6)  of  the 
Act." 

The  Commission  finds  that  proposed 
rule  change  is  consistent  with  section 
15A(b)(6)  of  the  Act  '^  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  finds  the  proposed  rule 
change  promotes  the  just  and  equitable 
principles  of  trade  by  continuing  to 
provide  protection  to  customer  limit 
orders  whiln  removing  possible 
impediments  to  filling  customer  orders 
on  a  riskless  principal  basis.  In 


^See  NASD  Notice  to  Members  01-85,  at 
Question  7  and  Notice  to  Memk)ers  95-67,  at 
Question  5. 

'"In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition  and  capital  formation.  15 
U.S.C.  78c(f). 

"15U.S.C.  78o-3{b)(6). 


particular,  the  Commission  finds  that  an 
exemption  from  Manning  for  single- 
priced  riskless  principal  transactions 
done  by  market  makers  who  are  buying 
or  selling  securities  to  satisfy  the 
order(s)  of  other  customers  is  consistent 
with  the  goals  of  Manning  since  the  true 
beneficiary  of  the  market  maker's 
activity  is  another  customer  and  not  the 
firm's  proprietary  account. 
Additionally,  we  believe  the  proposed 
exemption  will  appropriately  address 
some  of  the  concerns  raised  by  members 
regarding  the  consequences  created  by 
Manning's  minimum  price 
improvement  standard  in  a  decimal 
environment. 

The  Commission  also  finds  good 
cause  for  approving  proposed 
Amendment  No.  1  prior  to  the  30th  day 
after  the  date  of  publication  of  notice  of 
the  filing  in  the  Federal  Register  The 
Amendment  provides  an  diteriiative 
allocation  account,  other  than  a  riskless 
principal  account,  as  a  more  efficient 
means  of  complying  with  the  conditions 
of  the  exemption  for  some  members  for 
whom  establishing  a  separate  riskless 
principal  account  may  be  cumbersome. 
Approving  the  Amendment  on  an 
accelerated  basis  will  allow  some 
members  to  implement  the  exemption 
without  having  to  unnecessarily 
establish  a  separate  riskless  principal 
account.  For  this  reason,  the 
Commission  finds  good  cause  for 
accelerating  approval  of  the  proposed 
rule  change,  as  amended. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1,  including  whether  the  Amendment  is 
consistent  with  the  Act.  Persons  making 
WTitten  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20.S49-0fi09  Copies  of  the  submission. 
all  !>ubsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  ma\  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Nasdaq.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-66  and  should  be 
submitted  by  January  10,  2003. 


V.  Com  iusMm 

For  the  above  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  the  Act,  in  general,  and 
with  section  15A(b)(6),i  *  in  particular. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (SR-NASD-2002- 
66),  as  amended,  be  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
aiithnrilv  '■* 

Margaret  H.  .McFarland, 
Deputy  Secmtar\'. 
(FR  p™    12--H2073  Filed  12-19-02;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice  4234] 

Culturally  Significant  Objects  Importea 
for  Exhiibition  Determinations     The 
Devonshire  Inheritance   Ftve  Centuries 
of  Collecting  at  Chatsworth  ' 

agency:  Department  of  State, 
action:  Notice. 

summary:  Notice  is  hereby  given  of  the 
i   w   u.ng  determinations:  Pursuant  to 
the  authority  vested  in  me  bv  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27.  1978.  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.:  22  U.S.C.  6501  note,  et 
seq.j,  Delegation  of  Authority  No.  234  of 
October  1,  1999.  and  Delegation  of 
Authority  No.  236  of  October  19,  1999. 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"The  Devonshire  Inheritance:  Five 
Centuries  of  Collecting  at  Chatsworth." 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  are 
of  cultural  significance.  The  objects  are 
imported  pursuant  to  loan  agreements 
with  the  foreign  owners.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  Dixon  Gallery 
and  Gardens.  Memphis,  TN  from  on  or 
about  April  24,  2003,  to  on  or  about 
August  17,  2003.  at  Bard  Graduate 
Center  for  Studies  in  the  Decorative 
Arts.  New  York.  NY  from  on  or  about 
March  10,  2004  to  on  or  about  June  20. 
2004.  at  Peabody  Essex  Museum,  Salem, 
MA  from  on  or  about  August  14,  2004 
to  on  or  about  November  7,  2004,  &\  the 
Society  of  the  Four  Arts,  Palm  Beach,  FL 
from  on  or  about  December  7.  2004  to 


'M5  U.S.C.  78o-3(b)(6). 
■■•  15  U.S.C.  78s(b)(2). 
>»17CFR  200.3O-3(a)(12). 
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on  or  about  January  16,  2005.  at  Tyler 
Museum  of  Art.  Tyler,  TX  from  on  or 
about  )uly  16,  2005  to  on  or  about 
October  8.  2005.  and  at  possible 
additional  venues  yet  to  be  determined, 
is  fn  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Office  of  the 
Legal  Adviser.  U.S.  Department  of  State, 
(telephone:  202/61»-6982).  The  address 
is  U.S.  Department  of  State,  SA-44.  301 
4th  Street.  SW.,  Room  700.  Washington. 
DC.  20547-0001. 

Dated:  L)f<  .niiber  r,.  2002. 
Patricia  S.  Harrison. 
Assistant  SnTi'tary  for  Educational  and 
Cultural  Affairs.  IJepartment  of  State. 
|FR  Doc.  02-.32124  Filed  12-19-02;  8:45  ami 
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DEPARTMENT  OF  STATE 
Public  Notice  42JJi 

Culturally  Significant  Ob|ects  Imported 
for  Exhibition  Determinations 
Matisse  Picasso  ' 

AGENCY:  Department  of  State. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985:  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27.  1978.  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681.  et  seq.:  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1.  1999  (64  FR  56014).  and 
Delegation  of  Authoritv  No.  236  of 
October  19.  1999  (64  FR  57920).  as 
amended.  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition. 
"Matisse  Picasso."  imported  from 
abroad  for  temporary  exhibition  within 
the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  1  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Museum  of  Modern  Art. 
New  York,  New  York,  from  on  or  about 
February  12.  2003.  to  on  or  about  May 
19,  2003,  and  at  possible  additional 
venues  yet  to  be  determined,  is  in  the 
national  interest.  Public  Notice  of  these 
determinations  is  pr?---'''?  '"  '"• 
published  in  the  Ftilt  i  .il  kcuisii  i 
FOR  FURTHER  INFORMATION  CONTACT:  For 

further  infornn;.. ;u.ludinga  list  of 

exhibit  objects,  contact  Paul  W. 
Manning.  Attorney-Adviser.  Office  of 
the  Legal  Adviser,  202/619-5997,  and 


the  address  is  United  States  Department 
of  State.  SA^4.  Room  700.  301  4th 
Street.  SW..  Washington.  DC  20547- 
0001. 

Uiileii:  Det.ember  12.  2002. 
Miller  Crouch. 

Artin^  Assistant  Serretan,'  for  Educational 
and  Cultural  Affairs.  Department  of  State 
IFR  r)<K    02-<212,T  Filed  12-14-02:  8:4.5  ami 
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DEPARTMENT  OF  STATE 
[Public  Notice  4235] 

An  Invitation  To  Comment  on  the  2002 
Progress  Report  on  the  Canada-United 
States  Air  Quality  Agreement 

The  International  [oint  Commission 
invites  public  comment  on  progress  by 
the  United  States  and  Canada  in 
reducing  transboundary  air  pollution 
under  the  1991  Canada-United  States 
Agrt^ment  on  Air  Quality.  The  2002 
Progress  Report  provides  updates  on 
acid  rain  control  programs,  ground-level 
ozone  controls,  cooperative  efforts  on 
particulate  matter,  data  measurement 
and  analysis,  notification  of  sources  of 
transboundary  air  pollution,  and  the 
results  of  the  second  five-year  review  of 
the  agreement,  among  other  issues.  The 
Commission  will  provide  a  synthesis  of 
comments  received  to  the  two 
governments  and  the  public  as  directed 
bv  the  Agreement. 

The  Goverrunents  of  the  United  States 
and  Canada  signed  an  Agreement  on  Air 
Quality  on  March  13,  1991.  The  purpose 
of  the  Agreement  was  to  establisb  a 
practical  and  effective  instrument  to 
address  shared  concerns  on 
transboundary  air  pollution. 

Under  the  terms  of  the  Agreement,  the 
Governments'  bilateral  Air  Quality 
Committee  reviews  progress  made  in  the 
implementation  of  the  Agreement, 
prepares  and  submits  periodic  progress 
reports  to  the  Governments,  and  refers 
each  progress  report  to  the  International 
Joint  Commission  for  solicitation  of 
public  input.  The  2002  Progress  Report 
of  the  Committee  is  now  available  and 
may  be  obtained  from: 
Clean  Air  Markets  Division.  U.S. 

Environmental  Protection  Agency, 

1200  Pennsylvania  Avenue,  NW. 

(6204N).  Washington.  DC  20460.  Acid 

Rain  Hotline:  (202)  564-9620 
Environment  Canada.  Inquiry'  Centre. 

351  St.  Joseph  Blvd.,  Hull,  Quebec. 

KlA  0H3.  (800)  668-6767. 

The  full  report  is  also  available  at  the 
following  sites  on  the  World  Wide  Web: 
http://www.epa.gov/ainnarkets/usca/ 
2002report.h tml  h ttp .//www. ec.gc.ca/ 
air/qual/2002/index_e.html 


Under  the  Agreement,  the 
Governments  assigned  the  International 
joint  Commission  the  responsibility  of 
inviting  comments  on  each  progress 
report  of  the  Air  Quality  Committee. 
The  International  joint  Commission 
invites  comment  on  any  aspect  of  the 
2002  Progress  Report.  Please  send 
comments  in  writing  by  February  28. 
2003.  to  either  address  below,  or  contact 
us  if  you  have  any  questions  about  the 
comment  process. 
International  joint  Commission.  United 

States  Section.  1250  23rd  Street,  NW.. 

Suite  100.  Washington.  DC  20440. 

Telephone:  (202)  736-9000.  Fax:  (202) 

736-9015.  E-mail: 

commission'&washington.ilc.org 
International  joint  Commission. 

Canadian  Section,  234  Laurier  Ave.. 

W..  22nd  Floor.  Ottawa,  ON  KlP  6K6. 

Telephone:  (613)  995-2984.  Fax:  (613) 

993-5583.  commission@ottawa.iic.org 

Dated:  Derember  16.  2002. 
Gerry  Galloway. 
Secretary:  United  States  Section. 
International  Joint  Commission. 
(FR  Doc.  02-3212.';  Filed  12-19-02:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Ottice  of  the  Secretary 

Review  Under  49  U  S  C  41720  of  Delta/ 
Northwest/Continental  Agreements 

agency:  Office  of  the  Secretary, 
;  t.  pirtinent  of  Transportation. 
action:  Extension  of  waiting  period. 

SUMMARY:  As  required  by  49  U.S.C. 
41720.  Delta  Air  Lines,  Northwest 
Airlines,  and  Continental  Airlines  have 
submitted  code-sharing  and  frequent- 
flyer  program  reciprocity  agreements  to 
the  Department  for  review.  That  statute 
requires  the  submission  of  such 
agreements  between  major  U.S. 
passenger  airlines  at  least  thirty  days 
before  the  agreements'  proposed 
effective  date.  The  statute  empowers  the 
Department  to  extend  the  waiting  period 
for  these  agreements  at  the  end  of  the 
thirty-day  period.  The  Department  has 
determined  to  extend  the  waiting  period 
for  the  Delta/Northwest/Continental 
code-share  agreements  for  an  additional 
30  days,  from  December  21.  2002,  to 
lanu.Vrv  20   2nn  ^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Office  of  the  General 
Counsel,  400  Seventh  St.,  SW., 
Washington.  DC  20590.  (202)  366-4731. 

SUPPLEMENTARY  INFORMATION:  On  AugUSt 

2J.  bfiid.  .^ullllwt:^i.  rtiiii  (continental 
submitted  code-sharing  and  frequent- 
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flyer  program  reciprocity  agreements  to 
us  for  review  under  49  U.S.C.  41720. 
That  statute  requires  such  agreements 
between  major  U.S.  airlines  to  be 
submitted  to  us  more  than  30  days 
before  their  planned  implementation. 
We  may  extend  that  waiting  period  by 
up  to  150  days  for  code-sharing 
agreements  and  60  days  for  otlier  types 
of  agreements.  We  have  previously 
extended  the  waiting  period  for  the 
code-sharing  agreement  for  a  total  of  90 
days,  and  we  extended  the  waiting 
period  for  the  frequent  flyer  agreement 
for  60  days,  the  maximum  period 
authorized  by  the  statute.  67  FR  59328 
(September  20.  2002);  67  FR  64960 
(October  22,  2002);  67  FR  69804 
(November  19,  2002).  We  have 
determined  to  extend  the  waiting  period 
for  the  code-sharing  agreement  for  an 
additional  30  days  to  give  us  time  to 
complete  our  review  of  the  Delta/ 
Continental/Northwest  agreements 

As  we  have  stated  earlier,  the  purpose 
of  our  review  of  the  agreements  is  to  see 
whether  they  may  reduce  competition. 
Our  governing  statute  specifically 
requires  us  to  consider,  in  the  public 
interest,  the  objectives  of  "avoiding 
uiu'easonable  industry  concentration, 
excessive  market  domination,  monopoly 
powers,  and  other  conditions  that 
would  tend  to  allow  at  least  one  air 
carrier  •   *   *  unreasonably  to  increase 
prices,  reduce  services,  or  exclude 
competition  in  air  transportation."  49 
U.S.C.  40101(a)(10).  If  we  were  to 
determine  that,  separately  or  in 
combination,  aspects  of  the  agreements 
constitute  unfair  methods  of 
competition  under  49  U.S.C.  41712.  we 
could  bar  the  airlines  from 
implementing  them.  Unfair  methods  of 
competition  are  airline  agreements  and 
other  practices  that  violate  the  antitrust 
laws  or  antitrust  principles.  See  United 
AirUnes  v.  CAB.  766  F.2d  1101  (7th 
Cir.  1985).  The  purpose  of  our  current 
review  is  to  determine  whether  we 
should  institute  a  formal  proceeding  to 
determine  whether  the  agreements  and 
the  three  airlines'  proposed  relationship 
violate  section  41712. 

We  have  informally  reviewed  the 
agreements  submitted  by  Delta, 
Continental,  and  Northwest,  discussed 
the  competitive  issues  with  the  justice 
Department,  and  given  outside  parties 
the  opportunity  to  review  unredacted 
copies  of  the  agreements  and  to  submit 
comments  based  on  that  review  and 
other  information  available  to  such 
comxnenters.  67  FR  69804.  We  have 
received  comments  on  the  proposed 
agreements  from  interested  parties  as 
recently  as  today.  We  have  also  received 
complaints  that  the  three  airlines  have 
allegedly  engaged  in  anti-competitive 


conduct  in  the  recent  past.  We  have  met 
with  Delta,  Continental,  and  Northwest, 
and  with  other  interested  parties.  In 
their  written  comments,  a  number  of 
parties  have  requested  that  we  extend 
the  waiting  period  to  allow  additional 
time  for  consideration.  See.  e.g..  the 
November  15,  2002,  letter  from  AirTran, 
.America  West,  Frontier.  JetBlue, 
Midwest  Express,  Southwest,  and  Spirit: 
the  .November  12.  2002,  letter  from  Tom 
Miller,  the  Attorney  General  of  Iowa. 
written  on  behalf  of  himself  and  the 
.•\ttomeys  General  of  Connecticut,  the 
District  of  Columbia,  Florida,  Maine, 
Minnesota,  New  York,  and  Vermont:  the 
November  13.  2002,  letter  from  Senator 
John  Ensign;  the  November  4,  2002. 
letter  from  Senator  James  M.  Inhofe:  and 
the  October  29.  2002.  letter  from  Senator 
Russell  D.  Feingold. 

While  we  have  not  made  any  final 
decision,  we  have  advised  the  three 
airlines  that  we  believe  the  agreements 
as  presented  to  us  raise  competitive 
issues.  We  have  discussed  our  concerns 
in  detail  with  the  three  airlines.  Because 
we  need  additional  time  to  complete  our 
review  of  the  agreements  and  to 
complete  further  discussions  with 
interested  parties,  we  are  extending  the 
waiting  period  to  January  20,  2003. 

Issued  in  VVasiiington.  DC  on  December  16. 
2002. 

Read  C.  Van  de  Water, 

Assistant  Secretary  for  Aviation  and 
International  Affairs. 

IFR  Doc.  02-32195  Filed  12-19-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-2002-13978] 

Random  Drug  Testing  Rate  for 
Covered  Crewmembers 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  minimum  random 
drug  testing  rate. 

SUMMARY:  The  Coast  Guard  has  set  the 
V  <iit  ndar  year  2003  minimum  random 
drug  testing  rate  at  50  percent  of 
covered  crewmembers.  An  evaluation  of 
the  2001  Management  Information 
System  (MIS)  data  collection  forms 
submitted  by  marine  employers 
determined  that  random  drug  testing  on 
covered  crewmembers  for  the  calendar 
year  2001  resulted  in  positive  test 
results  1.63  percent  of  the  time.  Based 
on  this  percentage,  we  will  maintain  the 
minimum  random  drug  testing  rate  at  50 
percent  of  covered  crewmembers  for  the 
calendar  vear  2003. 


DATES:  The  minimum  random  drug 
testing  rate  is  effective  January  1.  2003 
through  December  31,  2003.  'You  must 
submit  your  2002  MIS  reports  no  later 
than  March  15,  2003. 

ADDRESSES:  You  must  mail  your  annual 
.Niib  repurt  to  Commandant  (G-MOA). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW..  Room  2404. 
Washington  DC  20593-Onm 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  about  this  notice,  please 
contact  Mr.  Robert  C.  Schoening,  Drug 
and  Alcohol  F*rogram  Manager,  Office  of 
Investigations  and  Analysis  (G-MOA). 
U.S.  Coast  Guard  Headquarters, 
telephone  202-267-0684.  If  you  have 
questions  on  viewing  the  docket,  call 
Dorothy  Beard.  Chief.  Dockets, 
Department  of  Transportation, 
telephone  202-366-5149. 

SUPPLEMENTARY  INFORMATION:  Under  46 
(  FR  "b  J -li.i  :nt  i_   .iv'  i._-._,,Ai-:.  requires 
marine  employers  to  establish  random 
drug  testing  programs  for  covered 
crewmembers  on  inspected  and 
uninspected  vessels.  All  marine 
employers  are  required  to  collect  and 
maintain  a  record  of  drug  testing 
program  data  for  each  calendar  year, 
January  1  through  December  31.  You 
must  submit  this  data  by  15  March  of 
the  following  year  to  the  Coast  Guard  in 
an  annual  MIS  report  (Form  CG-5573 
found  in  Appendix  B  of  46  CFR  16). 

You  may  either  submit  your  own  MIS 
report  or  have  a  consortium  or  other 
employer  representative  submit  the  data 
in  a  consolidated  MIS  report  The 
chemical  drug  testing  data  is  essential  to 
analyze  our  current  approach  for 
deterring  and  detecting  illegal  drug 
abuse  in  the  maritime  industry. 

Since  2001  MIS  data  indicates  that  the 
positive  random  testing  rate  is  greater 
than  one  percent  industr\-wide  (1.63 
percent),  the  Coast  Guard  announces 
that  the  minimum  random  drug  testing 
rate  is  set  at  50  percent  of  covered 
employees  for  the  period  of  January  1, 
2003  through  December  31.  2003  in 
accordance  with  46  CFR  16.230(e).  Each 
year  we  will  publish  a  notice  reporting 
the  results  of  the  previous  calendar 
year's  MIS  data,  and  the  minimum 
annual  percentage  rate  for  random  drug 
testing  for  the  next  calendar  year. 

Dated:  December  13.  2002. 
L.L.  Hereth, 

Acting  Assistant  Commandant  for  Marine 

Safety.  Security  and  Environmental 

Protection. 

(FR  Doc.  02-32142  Filed  12-1^-02:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Nationai  Highway  Trattic  Safety 
Administration 

rOocket  No  NHTSA  2002   13332:  Notice  2] 

Decision  That  Noncontorminq  1993 
Mercedes  Benz  S  Series  Passenger 
Cars  Are  Eligible  tor  Importation 

AGENCY:  .\.ilu)iuil  lli^luvas   irdliu: 
Safetv  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1993  Mercedes 
Benz  S  Series  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1993  Mercedes 
Benz  S  Series  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
vehicles  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards  (the  U.S.  certified 
version  of  the  1993  Mercedes  Benz  S 
Series),  and  they  are  capable  of  being 
readily  altered  to  conform  to  the 
stcindards. 

DATES:  This  decision  is  effective  as  of 

the  date  of  its  publication  in  the  Federal 

Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Luke  Lov.  (Hfici!  ot  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5308). 
SUPPLEMENTARY  INFORMATION: 

I'xK  kgruund 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 


At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Ftdiral 
Register. 

Sunshine  Car  Import  L.C.  of  Cape 
Coral.  Florida  (Registered  Importer  01- 
289)  petitioned  NHTSA  to  decide 
whether  1993  Mercedes  Benz  S  Series 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  September  23.  2002  (67  FR  59594)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice  of  the  petition. 
Based  on  its  review  of  the  information 
submitted  by  the  petitioner.  NHTSA  has 
decided  to  grant  the  petition. 

\  ihl(   Ir    I   lmillllll\    \llin()t'l    t(i!    Sul)|IM  t 
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1  iic  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-395  is  the 
vehicle  eligibility  number  assigned  to 
vehicles  admissible  under  this  notice  of 
final  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  decides  that 
2003  Mercedes  Benz  S  Series  passenger 
cars  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  substantially  similar  to 
2003  Mercedes  Benz  S  Series  passenger 
cars  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  under  49  U.S.C. 
30115.  and  are  capable  of  being  readily 
altered  to  conform  to  all  applicable 
Federal  motor  vehicle  safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  December  17.  2002. 
Viarilynne  |acobs. 

Director.  Office  of  Vehicle  Safety  Compliance. 
|FR  D<M  .  02-:t2143  Filed  12-19-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[5TB  Finance  Docket  No   34267] 

Morristown  &  Erie  Railway.  Inc  — 
Operation  Exemption — Somerset 
Terminal  Railroad  Corporation 

Morristown  &  Erie  Rdilway.  Inc. 
(M&E).  a  Class  111  rail  carrier,  has  filed 
an  amended  verified  notice  of 
exemption  '  under  49  CFR  1150.41  to 
operate  over  approximately  1.25  miles 
of  rail  line  located  in  the  Township  of 
Bridgewater  and  the  Borough  of 
Manville.  Somerset  County,  NJ.  that  is 
part  of  a  rail  line  known  as  the  Reading 
Company  New  York  Branch  (also 
known  as  the  Raritan  Valley  Connecting 
Track),  and  identified  as  Line  Code 
0326.  between  milepost  57.25  at 
Manville  Yard  and  milepost  58.50  at  a 
junction  with  New  Jersey  Transit's 
commuter  line,  in  the  amended  notice, 
M&E  states  that  it  proposes  to  obtain 
rights  from  Somerset  Terminal  Railroad 
Corporation  (STRC).  a  Class  III  rail 
carrier,  to  operate  over  this  line  of 
railroad  that  is  owned  by  Joseph  C. 
Horner.' 

M&E  states  that,  as  provided  in  an 
assignment  of  contracts  agreement  dated 
October  1.  2002.  between  M&E  and 
STRC,  STRC  proposes  to  assign  M&E 
rights  which  will  permit  M&E  to  operate 
the  line. '  By  letters  filed  on  October  17. 
2002.  November  20,  2002,  and 
November  26.  2002.  Standard  Terminal 
Railroad  of  New  lersev.  Incorporated 
(Standard),  alleged  that  STRC  does  not 
actually  possess  the  rights  it  seeks  to 
assign  to  M&E  and  requested  that  the 
exemption  be  stayed.  By  decision  served 
on  November  27,  2002.  in  this 
proceeding,  the  request  for  stay  was 
denied. 

Publication  of  this  notice  and 
effectiveness  of  the  exemption  does  not 


'  M&E  originally  tendered  a  notice  of  exemption 
for  filing  on  CXtober  7.  2002.  but  additional  and 
corrBCled  information  was  subsequently  filed  on 
November  20.  2002. 

-  Ill  Somerset  Terminal  Railroad  Corporation — 
Operation  Exemption — A  Line  nf  Railroad  Owned 
hv  Joseph  C  Horner.  STB  Finance  Dcx;ket  No.  3399'J 
(STB  served  Feb.  13.  2001).  .STRC.  then  a 
noncarrier.  was  granted  an  exemption  under  49  CFR 
1150.31  to  operate  the  line  pursuant  to  a  perpetual, 
irrevocable,  exclusive  and  assignable  easement. 

5  In  addition.  STRC:  will  assign  the  right  for  M&E 
to  operate  over  a  railroad  bridge  thai  crosses  the 
Raritan  River,  which  connects  the  properties  on 
which  STRC  has  its  easement  .STRC  is  a  party  to 
a  Land  Use  Agreement  with  Mr  Honier.  dated  May 
1 .  2000.  and  holds  an  easement  to  operate  over  the 
properties  of  Mr.  Horner  Pursuant  to  the 
assignment  of  contracts  agreement.  M&E's  operating 
rights  will  be  for  a  term  of  15  years,  subject  to 
renewal,  extension,  and  termination.  M&E  proposes 
to  operate  the  line  to  connect  with  C".SX 
Transportation,  Inc.,  and  Norfolk  Southern  Railway 
Cximpany. 
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constitute  any  finding  by  the  Board 
concerning  the  ownership  of  the 
property  involved.  The  exemption 
merely  permits  M&E  and  STRC  to 
consummate  the  described  transaction  ii 
and  when  they,  in  fact,  have  the  legal 
capacity  to  do  so.  The  question  of 
whether  or  not  STRC  possesses  the 
rights  it  wishes  to  assign  is  currently 
pending  in  the  United  States 
Bankruptcy  Court.  In  the  Matter  of 
Bridgewater  Resources,  Inc.,  No.  00- 
60057  (WHO)  (D.N.J.). 

M&E  certifies  that  its  annual  revenues 
will  not  exceed  those  that  would  qualify 
it  as  a  Class  III  rail  carrier  and  that  its 
annual  freight  revenues  are  not 
projected  to  exceed  $5  million. 

M&E  states  that  operations  will  not 
commence  until  all  of  the  contingencies 
contained  in  the  assignment  of  contracts 
agreement  are  met.-*  The  earliest  the 
exemption  could  have  been 
consummated  was  November  27.  2002, 
the  effective  date  of  the  exemption  (7 
days  after  the  amended  exemption  was 
filed). 

This  transaction  is  exempt  under  49 
CFR  1150.41(c). ^  If  the  notice  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34267.  must  be  filed  with 
the  Surface  Transportation  Board.  1925 
K  Street.  NW..  Washington.  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  John  K. 
Fiorilla.  390  George  Street.  P.O.  Box 
1185.  New  Brunswick.  NJ  08903. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
Wl/VW.STB.DOT.GOV. 

Decided:  December  16,  2002. 

Bv  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  \N  illiams. 
Secretary. 
|FR  Dor.  02-32076  Filed  12-19-02;  8:45  am) 

BILLING   CODE    49'SflO   P 


*  These  contingencies  include  a  court's 
determination  that  STRC  possesses  the  rights  it 
intends  to  assign  to  M&E  and  the  consent  of  Mr. 
Horner. 

'■  In  order  to  qualify  for  a  change  in  operators 
exemption,  an  applicant  must  give  notice  to 
shippers  on  the  line.  See  49  CFR  1150.42(b).  Tq 
ensure  that  shippers  are  informed  of  the  change  of 
operators  on  the  line,  M&E  is  directed  to  provide 
notice  of  the  change  to  any  shippers  on  the  line  and 
to  certify  to  the  Board  that  it  has  done  so. 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No  34283] 

RailAmerica,  Inc.  et  al. — Corporate 
Family  Reorganization  Exemption — 
Western  Illinois  Railway  Company 

RailAmeriLd,  Inc.  iRdilAnienca),  a 
noncarrier  holding  company,  and  its 
noncarrier  subsidiary.  Palm  Beach  Rail 
Holdings,  Inc.  (PBRH),  filed  a  verified 
notice  of  exemption  under  the  Board's 
class  exemption  procedures  at  49  CFR 
1180.2(d)(3)  for  them  to  continue  in 
control  of  the  Western  Illinois  Railway 
Company  (WIRC),  when  it  becomes  a 
rail  carrier. 

The  transaction  was  expected  to  be 
consummated  on  or  shortly  after 
November  27,  2002. 

In  a  related  matter.  Western  Illinois. 
Railway  Company — i4c(7Uis/(ion 
Exemption — Toledo,  Peoria  &  Western 
Railway  Company,  STB  Finance  Docket 
No.  34282.  WIRC  filed  a  notice  of 
exemption  to  acquire  from  the  Toledo, 
Peoria  &  Western  Railway  Corporation 
(TP&W)  the  rail,  ties,  and  certain 
improvements  on  a  71.5-mile  rail  line  in 
Hancock.  McDonough.  Fulton,  and 
Peoria  Counties.  IL.' 

RailAmerica  controls  one  Class  II  and 
31  Class  III  railroads  that  operate  in  the 
States  of  Alabama.  Arizona.  Arkansas. 
California.  Colorado.  Connecticut. 
Florida.  Illinois,  Indiana.  Kansas, 
Massachusetts,  Michigan,  Minnesota, 
Missouri,  Nebraska,  New  Hampshire. 
New  Mexico.  North  Carolina.  Ohio, 
Oklahoma.  Oregon.  South  Carolina, 
Texas.  Vermont.  Virginia,  and 
Washington. 

Applicants  state  that  there  will  not  be 
substantial  lessening  of  competition, 
creation  of  a  monopoly,  or  restraint  of 
trade  in  freight  surface  transportation  in 
any  region  of  the  United  States. 
Applicant  also  states  that  the 
transaction  will  not  result  in  any 
adverse  change  in  ser\'ice  levels, 
significant  operational  changes,  or  a 
change  in  the  competitive  balance  with 
carriers  outside  the  corporate  family. 
The  purpose  of  this  transaction  is  to 
improve  the  financial  viability  of  the 
applicants. 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory' 
obligation  to  protect  the  interests  of  its 
employees.  Because  the  transaction 


involves  the  control  of  one  Class  II  rail 
carrier  and  one  or  more  Class  III  rail 
carriers,  the  tremsaction  will  be  made 
subject  to  the  employee  protective 
conditions  described  in  Wisconsin 
Central  Ltd. — Acquisition  Exem. — 
Union  Pac.  RR.  2  S.T.B.  218  (1997). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34283,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street.  NW..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on:  Louis  E. 
Gitomer,  Ball  Janik  LLP,  1455  F  Street, 
NW..  Suite  225,  Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
WWW.STB.DOT.GOV. 

Decided:  December  16,  2002 
By  the  Board,  David  M.  Konschnik, 
Director.  Office^f  Proceedings. 

Vernon  A.  Wiliiams, 

Secretary'. 

[FR  Doc.  02-32075  Filed  12-19-02;  8:45  am) 
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'  On  November  26.  2002,  RailAmerica.  PBRH,  and 
WIRC  jointly  filed  a  motion  to  dismiss  both  the 
continuance  in  control  in  this  case  and  the 
acquisition  in  STB  Finance  Docket  No.  34282  for 
lack  of  Board  jurisdiction.  The  motion  will  be 
bandied  in  a  separate  decision. 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

'Finance  Docket  No   34C"9' 

San  Jacinto  Rail  Limited — 
Construction  Exemption — And  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company — Operation 
Exemption— Build-Out  to  the  Bayport 
Loop  Near  Houston   Harns  Counfy   TX 

AGENCIES:  Lead:  Surlace  iransponation 
Board.  Cooperating:  U.S.  Coast  Guard. 
Federal  Aviation  Administration, 
National  Aeronautics  and  Space 
Administration. 

action:  Extension  of  comment  period 
lor  the  Draft  Environmental  Impact 
Statement. 

SUMMARY:  Comments  on  the  Draft 
Environmental  Impact  Statement  (Draft 
EIS)  issued  by  the  Surface 
Transportatioa Board's  Section  of 
Environmental  Analysis  (SEA)  and  the 
three  cooperating  agencies  on  December 
6,  2002  in  this  proceeding  were  to  be 
submitted  by  Ianuar>'  27.  2003.  In 
response  to  a  number  of  WTitten  requests 
for  an  extension  of  the  comment  period, 
SEA  is  advising  all  interested  persons 
>  that  the  comment  period  will  be 
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extended  for  an  additional  twenty-five 
days.  The  comment  period  will  now  end 
February  21.  2003. 

Most  of  the  extension  requests  sought 
an  additional  forty-five  days  to  submit 
comments  on  the  Draft  EIS.  To  balance 
these  requests  for  an  extension  with  the 
need  to  move  the  environmental  review 
process  forward  without  undue  delay. 
SEA  believes  that  a  twenty-five  day 
extension  to  and  including  February  21, 
2003  is  appropriate.  In  order  to  issue  the 
Final  EIS  in  a  timely  manner,  no  hirther 
extensions  will  be  granted  absent 
compelling,  unforeseen  circumstances. 

Written  comments  on  the  Draft  EIS 
must  be  postmarked  or  faxed  by  the 
February  21,  2003  due  date.  SEA 
encourages  written  comments  by  all 
interested  parties  and  agencies  and 
members  of  the  general  public  on  all 
aspects  of  this  Draft  EIS.  SEA  will, 
consider  all  timely  comments  in 
preparing  the  Final  EIS,  and  the  Final 
EIS  will  respond  to  all  timely 
substantive  comments.  When 
submitting  comments  on  the  Draft  EIS, 
please  be  as  specific  as  possible  and 
substantiate  your  concerns  and 
recommendations.  Please  mail  written 
comments  to:  Surface  Transportation 
Board.  1925  K  Street,  NW.,  Washington, 
DC  20423-0001. 

To  ensure  proper  handling  of  your 
comments,  please  mark  your 
submission:  Attention:  Dana  White. 
Section  of  Environmental  Analysis, 
Environmental  Filing  FD  No.  34079. 

Due  to  delays  in  the  delivery  of  mail 
currently  being  experienced  by  Federal 
agencies  in  Washington,  DC,  SEA 
encourages  that  comments  be  faxed  to 
1-866-293-4979.  Faxed  comments  will 
be  given  the  same  weight  as  mailed 
c:omments;  therefore,  persons 
submitting  comments  by  fax  do  not  have 
to  also  send  comments  by  mail.  Further 
information  about  the  project  can  be 
obtained  by  calling  SEA's  toll-free 
number  at  1-888-229-7857  (TDD  for 
the  hearing  impaired  1-800-877-8339). 

As  stated  in  our  December  6,  2002 
Notice  of  Availability,  and  in  the  Draft 
EIS,  SEA  will  host  two  public  meetings 
on  the  Draft  EIS  in  lanuary  2003.  At 
each  meeting.  SEA  will  give  a  brief 
presentation  and  interested  parties  will 
be  invited  to  make  oral  comments.  SEA 
will  have  a  transcriber  present  to  record 
the  oral  comments  in  either  English  or 
Spanish.  Written  comments  may  also  be 
submitted  at  the  mt?etings.  Meetings  will 
be  held  at  the  following  locations,  dates, 
and  times:  Pasadena  Convention  Center, 
7902  Fairmont  Parkway,  Pasadena.  TX, 
January  14,  2003,  7-9  pm,  Cesar  E. 
Chavez  High  School,  8501  Howard 
Drive,  Hou.ston,  TX,  lanuary  15,  2003, 
7-9  pm.  Both  meetings  will  follow  the 


same  format  and  agenda:  it  is  not 
necessary  to  attend  both  meetings. 

Persons  wanting  to  speak  at  a  public 
meeting  are  strongly  urged  to  pre- 
register  by  calling  the  toll-free  number 
at  1-888-229-7857  (TDD  for  the  hearing 
impaired  1-800-877-8339)  and  leaving 
their  name,  telephone  number,  the  name 
of  any  group,  business,  or  agency 
affiliation,  if  applicable,  and  the  date  of 
the  meeting  at  which  they  wish  to 
speak.  The  deadline  for  pre-registration 
for  all  meetings  is  January  7,  2003. 

Persons  will  be  called  to  speak  at  each 
meeting  in  the  order  in  which  they  pre- 
registered.  Those  wishing  to  speak  who 
did  not  pre-register  will  be 
accommodated  at  each  meeting  as  time 
allows.  Those  wishing  to  speak  at  more 
than  one  meeting  will  also  be 
accommodated  as  time  allows  and  after 
all  others  have  had  an  opportunity  to 
participate.  As  SEA  would  like  as  many 
persons  as  possible  to  participate  and 
given  that  there  will  be  a  limited 
amount  of  time  at  each  meeting,  all 
speakers  are  strongly  encouraged  to 
prepare  summary  oral  comments,  and 
submit  detailed  comments  in  writing. 
SEA  also  encourages  groups  of 
individuals  with  similar  comments  to 
designate  a  representative  to  speak  for 
them.  A  translator  will  be  available  at 
both  meetings  for  vSpanish-speakers 
wishing  fn  <|umV 

FOR  FURTHER  iNfORMATiON  CONTACT    Ms. 
Dana  White.  Section  of  Environmental 
Analysis.  Surface  Transportation  Board. 
1925'K  Street.  NW..  Washington.  DC 
20423-0001.  or  SEAs  toll-free  number 
for  this  project  at  l-888-22»-7857  (TDD 
for  the  hearing  impaired  1-800-877- 
8339).  The  website  for  the  Surface 
Transportation  Board  is  http://, 
www.  stb.  dot.gov. 

By  the  Board.  Victoria  J.  Rutson.  Chief. 
Section  of  Environmental  Analysis. 
Vernon  A.  Williams. 
See  rut  a  ry. 
|KR  D(M  .  02-32078  Filed  12-19-02;  8:45  ami 

BILUNG  CODE  4gi5-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surtace  Transportation  Board 
[STB  Finance  DocKpt  No    U282] 

Western  Illinois  Railway  Company — 
Acquisition  Exemption- -Toledo 
Peoria  &  Western  Railway  Corporation 

The  Western  Illinois  Railway 
Company  (WIRC).  a  noncarrier.  filed  a 
notice  of  exemption  under  49  CFR 
1 150.31  to  acquire  from  the  Toledo. 
Peoria  &  Western  Railway  Corporation 
(TP&W)  the  rail.  ties,  and  certain 


improvements  on  a  71.5-mile  rail  line, 
between  milepost  194.5  at  La  Harpe  and 
milepost  123.0  at  Peoria,  in  Hancock. 
McDonough.  Fulton,  and  Peoria 
Counties.  IL  (the  La  Harpe  Line  or 
Line).'  TP&W  will  retain  the  common 
carrier  obligation  and  the  permanent 
and  exclusive  right  to  operate  the  Line, 
the  right  to  maintain  and  renew  the 
Line,  and  the  right  to  riK^uire  WIRC  to 
transfer  the  Line's  physical  assets  in  the 
event  TP&W  agrees  or  is  required  to  sell 
the  Line  under  an  offer  of  financial 
assistance  pursuant  to  49  U.S.C.  10904. ^ 

The  transaction  was  expected  to  be 
consummated  on  or  after  November  27, 
2002. 

In  a  related  matter,  RailAmerica.  Inc. 
(RailAmerica)  and  Palm  Beach  Rail 
Holdings.  Inc.  (PBRH).  a  noncarrier 
subsidiary  of  RailAmerica.  filed  a  notice 
of  exemption  in  RailAmerica,  Inc.  et 
al. — Corporate  Family  Reorganization 
Exemption — Western  Illinois  Railway 
Company.  STB  Finance  Docket  No. 
34283.  for  PBRH  to  continue  in  control- 
of  WIRC  when  it  becomes  a  rail  carrier.^ 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34282.  must  be  filed  with 
the  Surface  Transportation  Board.  1925 
K  Street.  NW..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Louis  E. 
Gitomer.  Ball  Janik  LLP.  1455  F  Street. 
NW..  Suite  225.  Washington.  DC  20005. 


'  In  SF&L  Railway.  Inc. — Acquisition  and 
Operation  Exemption — Toledo.  Peoria  and  Western 
Railwav  Corporation  Between  La  Harpe  and  Peoria, 
IL.  STB  Finance  DcK:ket  No.  33995  et  al.  (STB 
served  Oct   17,  2002),  the  Board  ordered  SF&L 
Railwav.  Inc;  |.SF*L).  to  reconvey  to  TP&W  the 
operatinf;  easement  over,  and  the  rail,  lies  and 
certain  improvements  on  the  71.5-mile  rail  line 
aL'quired  under  the  class  exemption  in  thai 
pro<  eedins  that  was  served  and  published  in  the 
Federal  Register  al  t>6  FR  941 1  on  February  7.  2001. 
.\  petition  for  reconsideration  was  filed  by  SF&L  on 
Docemfwr  13.2002 

^On  September  :».  2002.  SF&L  filed  a  petition  for 
exemption  to  abandon  the  La  Harpe  Line.  See  SF&L 
Hallway.  Inc. — abandonment  E.xemption — in 
Hancock.  McDonough.  Fulton,  and  Peona  Counties, 
IL.  STB  Docket  No  .^B-44B  (Sub-No  2X)  (STB 
serve<i  Sept  23,  2002).  Notice  was  served  and 
publishe<i  in  the  Federal  Register  at  67  F'R  59596 
(in  .September  23.  2002  TP&W.  on  October  30. 
2(K)2.  filed  a  motion  for  permission  to  substitute  for 
SF&L  in  .STB  D(x;ket  No.  AB-t48  (Sub-No.  2.X).  A 
derision  on  the  motion  will  be  issued  in  the  near 
future. 

•On  November  26.  2002.  RailAmerica.  PBRH.  and 
WIRC  jointly  filed  a  motion  to  dismiss  both  the 
acquisition  in  this  case  and  the  continuance  in 
control  in  STB  Finance  Docket  No.  34283  for  lack 
of  Board  jurisdiction.  The  motion  will  be  handled 
in  a  separate  decision. 
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Board  decisions  and  notices  are 
available  on  our  Web  site  at 
WWW.STB.DOT.GOV. 

Decided:  Det:ember  16,  2002.  ' 
Bv  the  Board,  David  M.  Konschnik, 

Director.  Office  of  Proceedings. 

\  ernon  A.  \S  illi.inis, 

^ifcrvtary. 

[PR  Dor  02-32077  Filed  12-1&-02;  8:45  am] 

Billing  CODE  J9'5  00  P 

DEPARTMENT  OF  TRANSPORTATION 

Transportation  Security  Administration 

Notice  of  Intent  to  Request  Renewal 
From  the  Office  of  Management  and 
Budget  (0MB)  of  Two  Current  Public 
Collections  of  Information 

AGENCY:  Transportation  Security 
\  l:;nnistration(TSA),DOT. 
ACTION:  Notice. 

summary:  TSA  invites  public  comment 
on  two  currently  approved  information 
collection  requirements  abstracted 
below  that  will  be  submitted  to  OMB  for 
renewal  in  compliance  with  the 
Paperwork  Reduction  Act. 
DATES:  Send  your  comments  by 
■  .  I.rnr\  18.  2003. 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  A.  Lawan  Jackson.  Office 
of  Finance  and  Administration,  Office  of 
Records  Management,  TSA-14,  Room 
4616,  Transportation  Security 
Administration,  400  Seventh  Street, 
SW..  Washington,  DC  20590-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Ldvvdu  Jackson  dt  tlie  db^ive  dildress  or 
by  telephone  (202)  385-1644;  facsimile 
(202)  493-1731;  e-mail 
Inwnn  inrk':nn<S:tsn  Hot  gov. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  (44  U.S.C.  3501 
et  seq.),  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information, 
unless  it  displays  a  valid  OMB  control 
number.  Therefore,  in  preparation  for 
submission  to  renew  clearance  of  the 
following  information  collections,  TSA 
solicits  comments  in  order  to — 

(1)  evaluate  whether  the  proposed 
information  requirement  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  tluough  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

1.  2110-0005:  Indirect  Air  Carrier 
Security.  Section  44903(b)  of  Title  49 
U.S.C.  directed  the  Federal  Aviation 
Administration  (FAA)  to  prescribe 
regulations  (14  CFR  part  109),  to  protect 
passengers  and  property  on  an  aircraft 
operating  in  air  transportation  or 
intrastate  air  transportation  against  acts 
of  criminal  violence  and  aircraft  piracy, 
and  the  public  interest  in  the  promotion 
of  air  transportation  and  intrastate  air 
transportation.  On  November  19,  2001, 
the  Aviation  and  Transportation 
Security  Act.  Public  Law  107-71, 
transferred  this  responsibility  to  TSA. 
These  standards  were  developed  and 
implemented  in  49  CFR  part  1548.  With 
the  transfer  of  these  responsibilities  to 
TSA,  the  corresponding  collection  of 
information  was  also  transferred  from 
FAA  to  TSA.  The  previous  OMB 
clearance  number  for  FAA  was  OMB 
2120-0505.  The  TSA  number  is  now 
OMB  2110-0005.  The  current  estimated 
annual  reporting  burden  is  664  hours. 

2.  2110-0010;  Explosives  Detection 
System  Certification  Testing.  Section 
108  of  the  Aviation  Security 
Improvement  Act  of  1990,  Public  Law 
101-604,  provides  in  pertinent  part  that 
no  deployment  or  purchase  of  any 
explosive  detection  equipment  pursuant 
to  sections  108.7(b)(8)  and  108.20  of 
Title  14,  Code  of  Federal  Regulations,  or 
any  similar  rule,  shall  be  required  after 
the  date  of  the  enactment  of  this  section, 
unless  the  FAA  Administrator  certifies 
that,  based  on  the  results  of  tests 
conducted  pursuant  to  protocols 
developed  in  consultation  with  expert 
scientists  from  outside  the  FAA  such 
equipment  alone  or  as  part  of  an 
integrated  system  can  detect  under 
realistic  air  carrier  operating  conditions 
the  amounts,  configurations,  and  types 
of  explosive  material,  which  would  be 
likely  to  be  used  to  cause  catastrophic 
damage  to  commercial  aircraft.  On 
November  19,  2001.  the  Aviation  and 
Transportation  Security  Act,  Public  Law 
107-71,  transferred  this  responsibility  to 
TSA.  With  the  transfer  of  this 
responsibility  to  TSA.  the 
corresponding  collection  of  information 
was  also  transferred  from  FAA  to  TSA. 
The  previous  OMB  clecirance  number 
for  FAA  was  OMB  2120-0577.  The  TSA 
number  is  now  OMB  2110-0010.  The 
current  estimated  armual  reporting 
burden  is  775  hours. 


Issued  HI  Uasliuiglon.  UL.  on  ut'Lumui'i 
16.  2002. 
Susan  T.  Tracey. 

Deputy  Chief  Administrative  Officer. 
|FR  Doc.  02-32139  Filed  12-19-02;  8:45  am] 
BILLING  CODE  4910-62-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

;OMB  Control  No   290C>-^05"" 

Proposed  Information  Colleclion 
Activity:  Proposed  Collection 
Comment  Request 

agency:  \  eierans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  accurately 
reimburse  State  Approving  Agencies 
(SAA)  for  expenses  incurred  in  the 
approval  and  supervision  of  education 
and  training  programs. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  February  18.  2003. 
ADDRESSES:  Submit  written  comments 
on  ih'.;  ^^liection  of  information  to 
Nancy  J.  Kessinger.  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0051"  in  any 
correspondence. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  27?-'  -" 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 


HO  JJ 
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comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the.  proper  performance  of  VBAs 
functions,  including  whether  the 
information  will  have  practical  utility: 
(2)  the  accuracy  of  VBAs  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technoli^y. 

Title:  Quarterly  Report  of  State 
Approving  Agency  Activities.  VA  Form 
22-7398. 

OMB  Control  Number:  2900-0051. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  has  the  authority  to 
reimburse  SAAs  for  necessary  salary, 
and  fringe  and  travel  expenses  incurred 
in  the  approval  and  supervision  of 
education  and  training  programs.  VA 
makes  the  reimbursement 
retrospectively  on  a  monthly  or 
quarterly  basis  after  receiving  an 
itemized  invoice  from  vSAA  supported 
by  visit  reports  and  program  documents. 
VA  Form  22-7398  serves  as  the  form  for 
SAAs  to  request  reimbursement.  The 
information  is  used  to  ensure  that  the 
reimbursements  are  proper  and 
accurate.  Without  the  report.  VA  would 
have  no  means  to  compare  the 
efficiency  and  effectiveness  of  SAAs. 

Affected  Public:  State.  Local  or  Tribal 
Ciovernments.  and  Federal  Government. 

Estimated  Anrjual  Burden:  228  hours. 

Estimated  Average  Burden  Per 
Respondent:  60  minutes. 

Frequency  of  Response:  Quarterly. 

Estimate  Annual  Reponses:  228. 

Estimated  Number  of  Respondents: 
57. 

Dated:  l)et:ember  10.  2002. 

By  dirw.lion  uf  the  Set:relary. 
Krneslo  Castro. 

Director,  Hvcords  Manaf(t'menl  Scnire. 
IFR  no(    ()2-:i20'M  KiU'd  12-19-02;  8:4S  am) 

BILLING  CODE  8320-01 -P 


DFPARTMFNT  OF  VETFRANS 
AFFAIRS 
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Proposed  Infofmdtion  Collection 
Activity    Proposed  Collection 
Comment  Request 

Ac.fcNCY:  Velerdn.->  Benefits 
.VJ.mnistrdtion.  Department  of  Veterans 
Affairs. 
action:  Notice. 


summary:  The  Veterans  Benelits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  reauirod  to 
publish  notice  in  the  Fed*  i.il  kt  uisi.  t 
concerning  each  proposi-u  i mitH  tmri  nl 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
in  determining  a  release  of  liability  and 
substitution  of  entitlement  of  veteran- 
sellers  to  the  Government  on  GI  or 
direct  loans. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  February  18,  2003. 

ADDRESSES:  Submit  written  comments 
on  the  f oliection  of  information  to 
Nancy  j.  Kessinger,  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
N\V..  Washington.  DC  20420  or 
mailto:irmnkess®vba. va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0110" 
in  any  correspondence 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  |.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-594 

SUPPLEMENTARY  INFOHMATION:  Under  the 
PRA  of  1995  (Pub   1.    104-13:  44  U.S.C. 
3501-3520).  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  VVhether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBAs 
functions,  including  whether  the 
information  will  have  practical  utility: 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Application  for  Assumption 
Approval  and/or  Release  from  Personal 
Liability  to  the  Government  on  a  Home 
Loan.  VA  Form  26-6381. 

OMB  Control  Number:  2900-01 10. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Ahstract:TH\e  38.  U.S.C.  Section 
3713(a)  provides  that  when  a  veteran 
disposes  of  his  or  her  interest  in  the 
property  securing  the  loan.  VA  may, 
upon  request,  release  the  original 
veteran-borrower  from  personal  liability 
to  the  Government  only  if  three 
requirements  are  fulfilled.  First,  the  loan 
must  be  current.  Second,  the  purchaser 
must  assume  all  of  the  veteran's  liability 
to  the  Government  and  the  mortgage 
holder  on  the  guaranteed  loan.  Third, 
the  purchaser  must  qualify  from  a  credit 
and  income  standpoint,  to  the  same 
extent  as  if  he  or  she  were  a  veteran 
applying  for  a  VA-guaranteed  loan  in 
the  same  amount  as  the  loan  being 
assumed.  Veterans  who  are  selling  their 
homes  by  assumption  rather  than 
requiring  purchasers  to  obtain  their  own 
financing  to  pay  off  the  loan  must 
complete  this  form.  The  information 
furnished  is  essential  to  determinations 
for  assumption  approval,  release  of 
liability,  and  substitution  of  entitlement. 

Affected  Public:  Individuals  or 
households,  business  or  other  for  profit. 

Estimated  Annual  Burden:  596  hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
3.575. 

Dated:  De<;ember  10.  2002. 

By  dirwIlDii  of  the  Secretary. 
Ernesto  Castro, 

Director.  Records  Management  Service. 
IKK  D(»    02-.)2042  Filed  12-19-02;  8:45  ami 
BIUJNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

:OMB  Control  No   290O--0262'i 

Proposed  Information  Collection 
Activity   Proposed  Collection, 
Comment  Request 

AGtNCv    Veterans  Benefits 
Administration.  Department  of  Veterans 

Affair. 
action:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies    r-  r^   j  .irrri  t  i 
publish  notice  in  the  Federal  Kenister 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
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collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  identify  persons  authorized  to 
certify  reports  on  behalf  of  an 
educational  institution  or  job  training 
'  Ntablishment. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  February  18.  2003. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0262"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
N<iiu.\  j.  Ke.->iiiig<jr  at  v-UJ,  ^rj-7U79or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
i'lv.\  .A  ;'.J'J5  [Vub.  L.  1U4-13:  44  U.S.C, 
3501—3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility: 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 


respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Designation  of  Certifying 
OfficiaUs).  VA  Form  22-8794. 

OMB  Control  Number:  2900-0262. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  law  requires  specific 
certifications  from  an  educational 
institution  or  job  training  establishment 
that  provides  approved  training  for 
veterans  and  other  eligible  persons.  VA 
Form  22-8794  serves  as  the  report  from 
the  school  or  job  training  establishment 
as  to  those  persons  authorized  to  submit 
these  certifications.  The  information  is 
used  to  ensure  that  educational  benefits 
are  not  made  improperly  based  on  a 
report  from  someone  other  than  a 
designated  certif>'ing  official. 

Affected  Public:  State.  Local  or  Tribal 
Government,  business  or  other  for- 
profit,  and  not  for-profit  institutions. 

Estimated  Annual  Burden:  333  hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimatecl  Number  of  Respondents: 
2.000. 

Dated:  December  10.  2002. 

B\'  direction  of  the  Secretary. 
Ernesto  Castro, 

Director,  Records  Management  Service. 
(PR  D'^'    ri?   '^2093  Filed  12-19-02;  8:45  am] 

BILUNG  CODE  S320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Research  and  Development  Office 
Government  Owned  Invention 
Available  for  Licensing 

AGENCY:  Research  and  Development 
Office,  Department  of  Veterans  Affairs. 


ACTION:  Nouce  oi  government  owned 
invention  available  for  licensing. 

summary:  The  invention  listed  below  is 

.s  :i    ,  Dy  the  U.S.  Government  as 
represented  by  the  Department  of 
Veterans  Affairs,  and  is  available  for 
licensing  in  accordcmce  with  35  U.S.C. 
207  and  37  CFR  part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development.  Foreign  patents  are  filed 
on  selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
the  invention  may  be  obtained  by 
writing  to:  Mindy  Aisen.  MD. 
Department  of  Veterans  Affairs.  Director 
Technology  Transfer  Program.  Research 
and  Development  Office.  810  Vermont 
Avenue  NW.  Washington,  DC  20420: 
fax;  202-275-7228;  e-mail  at 
mindy.aisen@mail.va.gov.  Any  request 
for  information  should  include  the 
Number  and  Title  for  the  relevant 
invention  as  indicated  below.  Issued 
patents  may  be  obtained  from  the 
Commissioner  of  Patents.  U.S.  Patent 
and  Trademark  Office.  Washington,  DC 
20231 

SjpPcEMEs'tB>  'NfCRMATION:  The 
invention  available  for  licensing  is:  10/ 
230.393  "Microstimulator  Neural 
Prosthesis". 

Dated:  December  13,  2002. 
Anthony  J.  Principi, 

Secretary;  Department  of  Veterans  Affairs. 
[FR  Doc.  02-32090  Filed  12-19-02;  8:45  am] 
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\ul.   b7.   .Nu.   ^45 

Friday.  December  20.  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  ot  previously 
published  Presidential  Rule  Proposed  Rule, 
and  Notice  docunr>ents  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 


DEPARTMtNT  OF  DFFENSE 

Departmer^t  of  tho  Army 

PertorrPdnco  Hevi^^w  Boards 
MemDersriip 

Correction 

In  notice  document  02-31454 
beginning  on  page  76729  in  the  issue  of 
Friday.  December  13,  2002,  make  the 
following  corrections: 


1.  On  page  76730.  in  the  first  column 
in  section  (b)3..  "Armburuster"  should 
read  "Armbruster". 

2.  On  the  same  page,  in  the  second 
column,  in  section  (b)21.,  "ludity  " 
should  read  "ludith". 

3.  On  the  same  page,  in  the  same 
cloumn.  in  section  (b)30..  "Kelley" 
should  read  "Kelly". 

|FR  Doc.  C2-.31454  Filed  12-19-02;  8:45  am) 
BILUNG  COOC  1505-01-O 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Pari  75 

RiN  ipii*   AB33 

Emergency  Evacuations,  Emergency 
Temporary  Standard 

Correction 

In  rule  document  02-31358  beginning 
on  page  76658  in  the  issue  of  Thursday, 
December  12,  2002  make  the  following 
correction:  - 

§75.1502     'Cor^ecred; 

On  p.ig.  /  i.di.  .  Ill  ihe  third  column, 
in  §75.1502.  in  paragraph  {cK2),  in  the 
sixth  line,  "(a)(1)"  should  read,  "(a)(1) 
through  (4)". 

|FR  Doc.  C2-31358  Filed  12-19-02;  8:45  ami 
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Part  II 


Environmental 
Protection  Agency 


40  CFR  Part  63 

National  Emission   standards   lor 
Hazardous  Air  Pt>llutants   for  1  ime 
Manufacturing  Plants;   Proposed  Rule  ^ 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  b,i 

Docket  ID  No    OAR    ,'iM).'   0052; 
FRL    /41tt-1J 

RIN  2060   AG72 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  (or  Lime 
Manufacturinq  Plants 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


summary:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  the  lime 
manufacturing  source  category.  The 
lime  manufacturing  emission  units 
regulated  would  include  lime  kilnS, 
lime  coolers,  and  various  types  of 
materials  processing  operations  (MPO). 
The  EPA  has  identified  the  lime 
manufacturing  industry  as  a  major 
source  of  hazardous  air  pollutant  (HAP) 
emissions  including,  but  not  limited  to. 
hydrogen  chloride  (HCl).  antimony, 
arsenic,  beryllium,  cadmium, 
chromium,  lead,  manganese,  mercury, 
nickel,  and  selenium.  Exposure  to  these 
substances  has  been  demonstrated  to 


cause  adverse  health  effects  such  as 
cancer;  irritation  of  the  lung.  skin,  and 
-  mucus  membranes:  effects  on  the 
central  nervous  system;  and  kidney 
damage.  The  proposed  standards  would 
require  all  major  sources  subject  to  the 
rule  to  meet  HAP  emission  standards 
reflecting  the  application  of  maximum 
achievable  control  technology  (N4ACT). 
Implementation  of  the  standards  as 
proposed  would  reduce  non-volatile 
metal  HAP  emissions  from  the  lime 
manufacturing  industry  source  category 
by  approximately  21  megagrams  per 
year  (Mg/yr)  (23  tons  per  year  (tons/yr)) 
and  would  reduce  emissions  of 
particulate  matter  (PM)  by  14,000  Mg/vr 
(16.000  tons/yr). 

DATES:  Comments.  Submit  comments  on 
or  before  February  18,  2003. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  January  9,  2003,  a  public 
hearing  will  be  held  on  January  21, 
2003 

ADDRESSES:  Comments.  Comments  may 
be  submitted  electronically,  by  mail,  by 
facsimile,  or  through  hand  delivery/ 
courier.  Follow  the  detailed  instructions 
as  provided  in  the  supplpmevtarv 
INFORMATION  sectioii 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  new  EPA 


facility  complex  in  Research  Triangle 
Park,  NC. 

FOR  FURTHER    NFORMATION  CONTACT: 
Kftiiriui  itiiii  ifi  tiiiii  al  iiiliiiinatiuii 
Joseph  P.  Wood.  P.E..  Minerals  and 
Inorganic  Chemicals  Group,  Emissions 
Standards  Division  (C504-05),  U.S. 
EPA,  Research  Triangle  Park.  North 
Carolina  27711.  telephone  number  (919) 
541-5446,  electronic  mail  (e-mail) 
address  wood.joe@epa.gov. 

Methods,  sampling,  and  monitoring 
information.  Michael  Toney,  Source 
Measurement  Technology  Group, 
Emission  Monitoring  and  Analysis 
Division  (D205-02).  U.S.  EPA.  Research 
Triangle  Park.  North  Carolina  27711, 
telephone  number  (919)  541-5247. 
e-mail  address  toney.mike@epa.gov. 

Economic  impacts  analysis.  Eric 
Crump,  Innovative  Strategies  and 
Economics  Group,  Air  Quality  Strategies 
and  Standards  Division  (C339-01),  U.S. 
EPA,  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541—4719.  e-mail  address 
crump. eric@epafi<'\ 

suPPLEME^frARY  INFORMATION  Regulated 
Entities  C^ategom      .;,  ;  ■  ..:.;i(>s 
potentially  regulated  by  this  action 
include: 


Category 


NAICS 

32741  

33111  

3314 

327125  .. 


Examples  of  regulated  entities 


Commercial  lime  manutactunng  plants 

Captive  lime  manutactunng  plants  at  iron  and  steel  mills 

Captive  lime  manutactunng  pilants  al  nonterrous  metal  production  facilities 

Producers  o(  dead-bumed  dotomite  (Non-ciay  refractory  manutactunng) 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §63.7081  of  the 
proposed  rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  contact  pt^rson  listed  in  tho 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Docket.  The  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  QAR-2002-0052. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Air  and 
Radiation  Docket  and  Information 
Center  (Air  Docket)  in  the  EPA  Docket 
Center.  (EPA/DC)  EPA  West,  Room 
B102,  1301  Constitution  Ave..  NW.. 
Washington,  DC.  The  Docket  Center 
Public  Reading  Room  is  open  from  8:30 
a.m.  to  4:30  p.m..  Monday  through 


Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Reading  Room 
is  (202)  566-1744.  and  the  telephone 
number  for  the  Air  Docket  is  (202)  566- 
1742. 

Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  Federal  Register  listings  at 
http://yM^'\v.  fpa.gov/fedrgstr/.  An 
electronic  version  of  the  public  docket 
is  available  through  EPA's  electronic 
public  docket  and  comment  system. 
EPA  Dockets.  You  may  use  EPA  Dockets 
at  http://www.epa.gov/edocket/  to 
submit  or  review  public  comments, 
access  the  index  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  identification 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  dockets. 
Information  claimed  as  confidential 


business  information  (CBI)  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  this  document. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
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restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the  . 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 

staff 

Comments.  You  may  submit 
comments  electronically,  by  mail,  by 
facsimile,  or  through  hand  delivery/ 
courier.  To  ensure  proper  receipt  by 
EPA,  identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  submitted  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

Comments  Submitted  Electronically. 
If  you  submit  an  electronic  comment  as 
prescribed  below,  EPA  recommends  that 
you  include  your  name,  mailing 
address,  and  an  e-mail  address  or  other 
contact  information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit  and  in  any  cover 
letter  accompanying  the  disk  or  CD 
ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  Ccmnot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  at  http://v^'ww. epa.gov/ 
edocket  and  follow  the  online 


instructions  for  submitting  comments. 
Once  in  the  system,  select  "search"  and 
then  key  in  Docket  ID  No.  OAR-2002- 
0052.  The  system  is  an  "anonymous 
access  "  system,  which  means  EPA  will 
not  know  your  identity,  e-mail  address, 
or  other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

Comments  may  be  sent  by  electronic 
mail  (e-mail)  to  a-and-r-docket@epa.gov. 
Attention  Docket  ID  No.  OAR-2002- 
0052.  In  contrast  to  EPA's  electronic 
public  docket,  EPA's  e-mail  system  is 
not  an  "anonymous  access"  system.  If 
you  send  an  e-mail  comment  directly  to 
the  Docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your 
e-mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket  and  made  available  in 
EPA's  electronic  public  docket. 

You  mav  submit  comments  on  a  disk 
or  CD  ROM  that  you  mail  to  the  mailing 
address  identified  in  this  document. 
These  electronic  submissions  will  be 
accepted  in  Wordperfect  or  ASCII  file 
format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

Comments  Submitted  By  Mail.  Send 
your  comments  (in  duplicate,  if 
possible)  to:  Lime  Manufacturing 
NESHAP  Docket,  EPA  Docket  Center 
(Air  Docket),  U.S.  EPA  West,  Mail  Code 
6102T,  Room  BIOS,  1200  Pennsylvania 
Avenue,  NW..  Washington,  DC  20460. 
Attention  Docket  ID  No.  OAR-2002- 
0052. 

Comments  Submitted  By  Hand 
Delivery  or  Courier.  Deliver  your 
comments  (in  duplicate,  if  possible)  to: 
EPA  Docket  Center.  U.S.  EPA  West, 
Mail  Code  6102T,  Room  B108,  1301 
Constitution  Avenue.  NW  .  Washington. 
DC  20004,  Attention  Docket  ID  No. 
OAR-2002-0052.  Such  deliveries  are 
only  accepted  during  the  Docket 
Center's  normal  hours  of  operation  as 
identified  in  this  document. 

Comments  Submitted  By  Facsimile. 
Fax  your  comments  to:  (202)  566-1741, 
Attention  Lime  Manufacturing  NESHAP 
Docket,  Docket  ID  No.  OAR-2002-0052. 

CBI.  Do  not  submit  information  that 
you  consider  to  be  CBI  through  EPA's 
electronic  public  docket  or  by  e-mail. 
Send  or  deliver  information  identified 
as  CBI  only  to  the  following  address: 
OAQPS  Document  Control  Officer 
(C404-O2),  US  EPA.  109  TW  Alexander 
Drive,  Research  Triangle  Park,  NC 
27709,  Attention  Joseph  Wood,  Docket 
ID  No  OAR-2002-0052.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 


of  the  disk  or  CD  ROM  as  CBI  and  then 
identif>'  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  contact  Mr.  Joseph  Wood, 
Minerals  and  Inorganic  Chemicals 
Group,  Emission  Standards  Division 
(C504-05),  Research  Triangle  Park,  NC 
27711,  telephone  number  (919)  541- 
5446.  at  least  2  days  in  advance  of  the 
public  hearing.  Persons  interested  in 
attending  the  public  hearing  must  also 
call  Mr.  Joseph  Wood  to  yerif>'  the  time, 
date,  and  location  of  the  hearing.  The 
public  hearing  yvill  provide  interested 
parties  the  opportunity  to  present  data, 
views,  or  arguments  concerning  these 
proposed  emission  standards. 

Worldwde  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  proposal  will 
also  be  available  on  the  WWW  through 
the  Technology  Transfer  Network 
(TTN).  Following  signature,  a  copy  of 
this  action  will  be  posted  on  the  TTN's 
policy  and  guidance  page  for  newly 
proposed  rules  at  http:/ /vi'v^'w.epa.gov/ 
ttn/oarpg.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control.  If 
more  information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Introduction 

A.  What  Is  the  Purpose  of  the  Proposed 
Rule? 

B.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

C.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

D.  How  Was  the  Proposed  Rule  Developed? 

E.  What  Are  the  Health  Effects  of  the  HAP 
Emitted  From  the  Lime  Manufacturing 
Industry? 

F.  What  Are  Some  Lime  Manufacturing 
Industry  Characteristics? 

G.  What  Are  the  Processes  and  Their 
Emissions  at  a  Lime  Manufacturing 
Plant? 

II.  Summary  of  Proposed  Rule 

A.  What  Lime  Manufacturing  Plants  Are 
Subject  to  the  Proposed  Rule? 

B.  What  Emission  Units  at  a  Lime 
Manufacturing  Plant  Are  Included  Under 
the  Definition  of  Affected  Source? 

C.  What  Pollutants  Are  Regulated  By  the 
Proposed  Rule? 

D.  What  Are  the  Emission  Limits  and 
Operating  Limits? 

E.  When  Must  I  Comply  With  the  Proposed 
Rule? 

F.  How  Do  I  Demonstrate  Initial 
Compliance  With  the  Proposed  Rule? 
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G.  How  Do  I  C;«)ntinuously  or  Perioditally 
Uemonslrate  (;ompliaiM:e  wilh  the 
f'rDposeil  Rule? 

H   How  Do  I  OetHrniint!  if  Mv  Lime 
Manutacluring  Plant  Is  a  Major  Source 
anri  Thus  Subject  lo  the  Proposed  Rule? 

III.  Rationale  for  Proposed  Rule 

A.  How  Did  We  Determine  the  Soun:o 
Category  to  Regulate? 

B.  How  Did  We  Determine  the  Affe<:led 
Source? 

C.  How  Did  We  Determine  Which 
Pollutants  to  Regulate? 

D.  How  Did  We  Determine  the  MACT  Floor 
for  Emission  Units  at  Existing  Lime 
Manufacturing  Plants? 

E.  How  Did  We  Determine  the  MAtTT  Floor 
For  Emission  Units  at  New  Lime 
Manufat:turing  Plants? 

F.  What  Control  Options  Bevond  the 
MACH'  Floor  Did  We  Consider' 

C  How  Did  We  Selet.t  the  Format  of  the 

Proposed  Rule? 
H.  How  Did  We  Select  the  Test  Methods 

and  Monitoring  Requirements  for 

Determining  ('ompliance  With  This 

Proposed  Rule? 

IV.  Summary  of  Environmental.  Energy  and 

Economic;  Impacts 
A.  How  Many  Facilities  Are  Subject  To  the 

Proposed  Rule? 
B   What  Are  the  Air  Quality  Impacts? 

C.  What  Are  the  Water  Impacts? 

D.  What  Are  the  Solid  Waste  Impacts? 

E.  What  Are  thtf  Ennrgy  Impacts? 

F.  What  Are  the  Cost  Impacts? 

G.  What  Are  the  Economic  Impacts? 

V.  Administrative  Requirements 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

B.  Executive  Order  131.32.  Federalism 

C.  Executive  Order  13084.  Consultation 
and  Coordination  with  Indian  Tribal 
Clovemments 

D.  Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  I'nfunded  Mandates  Reform  Act  of  1995 

F.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enfort:ement  Fairness  Act 
(SBREFA)  of  1996.  5  U.S.C.  601  et  seq. 

G.  Paperwork  Reduction  Act 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 
I.  Exe<:utive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affet:t  Energy  Supply. 
Distribution  or  L'se 

1     iiili  mlii,  hill! 

A.  What  Is  the  Purpose  of  the  Proposed 
Rule? 

The  purpose  of  the  proposed  rule  is 
to  protect  the  public  health  by  reducing 
emissions  of  HAP  from  lime 
manufacturing  plants. 

B.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  sources  and  area  sources  of  HAP 
and  to  establish  NESHAP  for  the  listed 
source  categories  and  subcategories.  The 


Lime  Manufacturing  category  of  major 
sources  covered  bv  today's  proposed 
NESHAP  was  listed  on  July  16.  1992  (57 
FR  31576).  Major  sources  of  HAP  are 
those  that  have  the  potential  to  emit 
greater  than  10  tons/yr  of  any  one  HAP 
or  25  tons/vr  of  any  combination  of 
HAP. 

C.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

Section  1 12  of  the  CAA  requires  that 
we  establish  NESHAP  for  the  control  of 
HAP  from  both  new  and  existing  major 
sources.  The  CAA  requires  the  NESHAP 
to  reflect  the  maximum  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable.  This  level  of  control  is 
commonly  referred  to  as  the  maximum 
achievable  control  technology  (MACT). 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  under  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensures  that  the  standard  is  set  at  a  level 
that  assures  that  all  major  sources 
achieve  the  level  of  control  at  least  as 
stringent  as  that  already  achieved  by  the 
better-controlled  and  lower-emitting 
sources  in  each  source  category  or 
subcategory.  For  new  sources,  the 
MACT  floor  cannot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source.  The  MACT 
standards  for  existing  sources  can  be 
less  stringent  than  standards  for  new 
sources,  but  they  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  in  the  category  or  subcategory 
(or  the  best-performing  5  sources  for 
categories  or  subcategories  with  fewer 
than  30  sources). 

In  developing  MACT,  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  based  on  the  consideration  of 
cost  of  achieving  the  emissions 
reductions,  any  health  and 
environmental  impacts,  and  energy 
requirements. 

D.  How  Was  the  Proposed  Rule 
Developed? 

We  used  several  resources  to  develop 
the  proposed  rule,  including 
questionnaire  responses  from  industn,'. 
emissions  test  data,  site  surveys  of  lime 
manufacturing  facilities,  operating  and 
new  source  review  permits,  and  permit 
applications.  We  researched  the  relevant 
technical  literature  and  existing  State 
and  Federal  regulations  and  consulted 
and  met  with  representatives  of  the  lime 
manufacturing  industry.  State  and  local 
representatives  of  air  pollution  agencies. 
Federal  agency  representatives  (e.g.. 


United  States  Geological  Survey)  and 
emission  control  and  emissions 
measurement  device  vendors  in 
developing  the  proposed  rule.  We  also 
conducted  an  extensive  emissions  test 
program.  Industry  representatives 
provided  emissions  test  data,  arranged 
site  surveys  of  lime  manufacturing 
plants,  participated  in  the  emissions  test 
program,  reviewed  draft  questionnaires, 
provided  information  about  their 
manufacturing  processes  and  air 
pollution  control  technologies,  and 
identified  technical  and  regulatory 
issues.  State  representatives  provided 
existing  emissions  test  data,  copies  of 
permits  and  other  information. 

E.  What  Are  the  Health  Effects  of  the 
HAP  Emitted  From  the  Lime 
Manufacturing  Industry? 

The  HAP  emitted  by  lime 
manufacturing  facilities  include,  but  are 
not  limited  to.  HCl,  antimony,  arsenic, 
beryllium,  cadmium,  chromium,  lead, 
manganese,  mercury,  nickel,  and 
selenium.  Exposure  to  these  compounds 
has  been  demonstrated  to  cause  adverse 
health  effects  when  present  in 
concentrations  higher  than  those 
typically  found  in  ambient  air. 

We  do  not  have  the  type  of  current 
detailed  data  on  each  of  the  facilities 
that  would  be  covered  by  the  proposed 
NESHAP,  and  the  people  living  around 
the  facilities,  that  would  be  necessary'  to 
conduct  an  analysis  to  determine  the 
actual  population  exposures  to  the  HAP 
emitted  from  these  facilities  and  the 
potential  for  resultant  health  effects. 
Therefore,  we  do  not  know  the  extent  to 
which  the  adverse  health  effects 
described  below  occur  in  the 
populations  surrounding  these  facilities. 
However,  to  the  extent  the  adverse 
effects  do  occur,  the  proposed  rule 
would  reduce  emissions  and  subsequent 
exposures.  We  also  note  one  exception 
to  this  statement,  namely  that  human 
exposures  to  ambient  levels  of  HCl 
resulting  from  lime  manufacturing 
facilities'  emissions  were  estimated  by 
industry  as  part  of  the  risk  assessment 
they  conducted  for  purposes  of 
demonstrating,  pursuant  to  section 
1 1 2(d)(4)  of  the  CAA.  that  HCl 
emissions  from  lime  kilns  are  below  the 
threshold  level  of  adverse  effects,  with 
an  ample  margin  of  safety. 

The  HAP  that  would  be  controlled 
with  the  proposed  rule  are  associated 
with  a  variety  of  adverse  health  effects, 
including  chronic  health  disorders  (e.g., 
irritation  of  the  lung,  skin,  and  mucus 
membranes:  effects  on  the  central 
nervous  system;  cancer;  and  damage  to 
the  kidneys),  and  acute  health  disorders 


Federal  Register /Vol.  67,  No.  245 /Friday.  December  20.  2002  /  Proposed  Rules 


"8049 


'  t,'  .  lung  irritation  and  congestion, 
alimentary  effects  such  as  nausea  and 
vomiting,  and  effects  on  the  kidney  and 
central  nervous  system).  We  have 
classified  three  of  the  HAP— arsenic, 
chromium,  and  nickel — as  human 
carcinogens  and  three  others — 
beryllium,  cadmium,  and  lead — as 
probable  human  carcinogens. 

F  What  Are  Some  Lime  Manufacturing 
Industry  Characteristics? 

There  are  approximately  70 
commercial  and  40  captive  lime 
manufacturing  plants  in  the  U.S.,  not 
including  captive  lime  manufacturing 
operations  at  pulp  and  paper  production 
facilities.  About  30  of  the  captive  plants 
in  the  U.S.  produce  lime  that  is  used  in 
the  beet  sugar  manufacturing  process, 
but  captive  lime  manufacturing  plants 
are  also  found  at  steel,  other  metals,  and 
magnesia  production  facilities.  Lime  is 
produced  in  about  35  States  and  Puerto 
Rico  by  about  47  companies,  which 
include  commercial  and  captive 
producers  (except  for  lime 
manufacturing  plants  at  pulp  and  paper 
production  facilities),  and  those  plants 
which  produce  lime  hydrate  only. 

G.  What  Are  the  Processes  and  Their 
Emissions  at  a  Lime  Manufacturing 
Plant? 

There  are  many  synonsons  for  lime, 
the  main  ones  being  quicklime  and  its 
chemical  name,  calcium  oxide.  High 
calcium  lime  consists  primarily  of 
calcium  oxide,  and  dolomitic  lime 
consists  of  both  calcium  and  magnesium 
oxides.  Lime  is  produced  via  the 
calcination  of  high  calcium  limestone 
(calcium  carbonate)  or  other  highly 
calcareous  materials  such  as  aragonite, 
chalk,  coral,  marble,  and  shell;  or  the 
calcination  of  dolomitic  limestone. 
Calcination  occurs  in  a  high 
temperature  furnace  called  a  kiln,  where 
lime  is  produced  by  heating  the 
limestone  to  about  2000°  F,  driving  off 
carbon  dioxide  in  the  process.  Dead- 
burned  dolomite  is  a  type  of  dolomitic 
lime  produced  to  obtain  refractory 
characteristics  in  the  lime. 

The  kiln  is  the  heart  of  the  lime 
manufacturing  plant,  where  various 
fossil  fuels  (such  as  coal,  petroleum 
coke,  natural  gas,  and  fuel  oil)  are 
combusted  to  produce  the  heat  needed 
for  calcination.  There  are  five  different 
types  of  kilns:  rotary,  vertical,  double- 
shaft  vertical,  rotary  hearth,  and 
fluidized  bed.  The  most  popular  is  the 
rotary  kiln,  but  the  double-shaft  vertical 
kiln  is  an  emerging  new  kiln  technology 
gaining  in  acceptance  because  of  its 
energy  efficiency.  Rotary  kilns  may  also 
have  preheaters  associated  with  them  to 
improve  energy  efficiency.  As  discussed 


further  in  this  preamble,  additional 
energy  efficiency  is  obtained  by  routing 
exhaust  from  the  lime  cooler  to  the  kiln, 
a  common  practice.  Emissions  from 
lime  kilns  include,  but  are  not  limited 
to,  metallic  HAP,  HCl.  PM,  sulhir 
dioxide,  nitrogen  oxides,  and  carbon 
dioxide.  These  emissions  predominately 
originate  from  compounds  in  the 
limestone  feed  material  and  fuels  {e.g., 
metals,  sulfur,  chlorine)  and  are  formed 
from  the  combustion  of  fuels  and  the 
heating  of  feed  material  in  the  kiln. 

All  types  of  kilns  use  external 
equipment  to  cool  the  lime  product, 
except  vertical  (including  double-shaft) 
kilns,  where  the  cooling  zone  is  part  of 
the  kiln.  Ambient  air  is  most  often  used 
to  cool  the  lime  (although  a  few  use 
water  as  the  heat  transfer  medium),  and 
typically  all  of  the  heated  air  stream 
exiting  the  cooler  goes  to  the  kiln  to  be 
used  as  combustion  air  for  the  kiln.  The 
exception  to  this  is  the  grate  cooler, 
where  more  airflow  is  generated  than  is 
needed  for  kiln  combustion,  and 
consequently  a  portion  (about  40 
percent)  of  the  grate  cooler  exhaust  is 
vented  to  the  atmosphere.  We  estimate 
that  there  are  about  five  to  ten  kilns  in 
the  U.S.  that  use  grate  coolers.  The 
emissions  from  grate  coolers  include  the 
lime  dust  (PM)  and  the  trace  metallic 
HAP  found  in  the  lime  dust. 

Lime  manufacturing  plants  may  also 
produce  hydrated  lime  (also  called 
calcium  hydroxide)  from  some  of  the 
calcium  oxide  (or  dolomitic  lime) 
produced.  Hydrated  lime  is  produced  in 
a  hvdrator  via  the  chemical  reaction  of 
calcium  oxide  (or  magnesium  oxide) 
and  water.  The  hydration  process  is 
exothermic,  and  part  of  the  water  in  the 
reaction  chamber  is  converted  to  steam. 
A  wet  scrubber  is  integrated  with  the 
hydrator  to  capture  the  lime  (calcium 
oxide  and  calcium  hydroxide)  particles 
carried  in  the  gas  steam,  with  the 
scrubber  water  recycled  back  to  the 
hydration  chamber.  The  emissions  from 
the  hydrator  are  the  PM  comprised  of 
lime  and  hydrated  lime. 

Operations  that  prepare  the  feed 
materials  and  fuels  for  the  kiln  and 
process  the  lime  product  for  shipment 
or  further  on-site  use  are  found 
throughout  a  lime  manufacturing  plant. 
The  equipment  includes  grinding  mills, 
crushers,  storage  bins,  conveying 
systems  (such  as  bucket  elevator,  belt 
conveyors),  bagging  systems,  bulk 
loading  or  unloading  systems,  and 
screening  operations.  "The  emissions 
from  these  operations  include  limestone 
and  lime  dust  (PM)  and  the  trace 
metallic  HAP  found  in  the  dust. 


U.  Summary  ot  Proposed  Rule 

A.  What  Ljmc  Munujuiiunng  Plants  Are 
Subject  to  the  Proposed  Rule? 

The  proposed  rule  would  regulate 
HAP  emissions  from  all  new  and 
existing  lime  manufacturing  plants  that 
are  major  sources,  co-located  with  major 
sources,  or  are  part  of  major  sources. 
However,  lime  manufacturing  plants 
located  at  pulp  and  paper  mills  or  at 
beet  sugar  factories  would  not  be  subject 
to  the  proposed  rule.  Other  captive  lime 
manufacturing  plants,  such  as  (but  not 
limited  to)  those  at  steel  mills  and 
magnesia  production  facilities,  would 
be  subject  to  the  proposed  rule.  We 
define  a  lime  manufacturing  plant  as 
any  plant  which  uses  a  lime  kiln  to 
produce  lime  product  from  limestone  or 
other  calcareous  material  by  calcination. 
Lime  product  means  the  product  of  the 
lime  kiln  calcination  process  including 
calcific  lime,  dolomitic  lime,  and  dead- 
burned  dolomite. 

B.  What  Emission  Units  at  a  Lime 
Manufacturing  Plant  Are  Included 
Under  the  Definition  of  Affected 
Source? 

The  proposed  rule  would  include  the 
following  emission  units  under  the 
definition  of  affected  source;  Lime  kilns 
and  coolers,  and  MPO  associated  with 
limestone  feed  preparation  (beginning 
with  the  raw  material  storage  bin).  The 
individual  types  of  MPO  that  would  be 
included  under  the  definition  of 
affected  source  are  grinding  mills,  raw 
material  storage  bins,  conveying  system 
transfer  points,  bulk  loading  or 
unloading  systems,  screening 
operations,  bucket  elevators,  and  belt 
conveyors — if  they  follow  the  raw 
material  storage  bin  in  the  sequence  of 
MPO.  The  MPO  associated  with  lime 
products  (such  as  quicklime  and 
hydrated  lime),  lime  kiln  dust  handling, 
quarr%^  or  mining  operations,  and  fuels 
would  not  be  subject  to  today's 
proposed  rule.  The  MPO  are  further 
distinguished  in  the  proposed  rule  as 
follows:  (1)  Whether  their  emissions  are 
vented  through  a  stack.  (2)  whether  their 
emissions  are  fugitive  emissions.  (3) 
whether  their  emissions  are  vented 
through  a  stack  with  some  fugitive 
emissions  from  the  partial  enclosure, 
and/or  (4)  whether  the  source  is 
enclosed  in  a  building.  Finally,  lime 
hydrators  would  not  be  included  under 
the  definition  of  affected  source  under 
the  proposed  NESHAP. 

C.  What  Pollutants  Are  Regulated  by  the 
Proposed  Rule? 

The  proposed  rule  would  establish 
PM  emission  limits  for  lime  kilns, 
coolers,  and  MPO  with  stacks. 
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Particulate  matter  would  be  measured 
solely  as  a  surrogate  for  the  non-volatile 
and  semi-volatile  metal  HAP. 
(Particulate  matter  of  course  is  not  itself 
a  HAP,  but  is  a  typical  and  permissible 
surrogate  for  HAP  metals.  See  National 
Lime  Ass'n  v.  EPA.  233  F.  3d  625.  637- 
40  (D.C.  Cir..  2000).)  The  proposed  rule 
also  would  regulate  opacity  or  visible 
omissions  from  most  of  the  MPO.  with 
opacity  also  serving  as  a  surrogate  for 
non-volatile  and  semi-volatile  HAP 
metals. 

D.  What  Are  the  Emission  Limits  and 
Operating  Limits? 

1.  Emission  Limits 

The  PM  emission  limit  for  all  of  the 
kilns  and  coolers  at  an  existing  lime 
manufacturing  plant  would  be  0.12 
pounds  (lb)  PM  per  ton  (0.06  kilogram 
(kg)  per  Mg)  of  stone  feed.  The  PM 
emission  limit  for  all  of  the  kilns  and 
lime  coolers  at  a  new  lime 
manufacturing  plant  would  be  0.10  lb/ 
ton  of  stone  feed.  These  emission  limits 
would  apply  to  the  combined  emissions 
of  all  the  kilns  and  coolers  (assuming 
the  cooler(s)  has  a  separate  exhaust  vent 
to  the  atmosphere)  at  the  lime 
manufacturing  plant.  In  other  words,  the 
sum  of  the  PM  emission  rates  from  all 
of  the  kilns  and  coolers  at  the  existing 
lime  manufacturing  plant,  divided  by 
the  sum  of  the  production  rates  of  the 
kilns  at  the  existing  lime  manufacturing 
plant,  would  be  used  to  determine 
compliance  with  the  emission  limit  for 
kilns  and  coolers  at  an  existing  lime 
manufacturing  plant.  Similarly,  the  sum 
of  the  PM  emission  rates  from  all  of  the 
kilns  and  coolers,  divided  by  the  sum  of 
the  production  of  the  kilns  at  a  new 
plant,  would  be  useul  to  determine 
compliance  with  the  emission  limit  for 
kilns  and  coolers  at  a  new  lime 
manufacturing  plant. 

Emissions  from  MPO  that  are  vented 
through  a  stack  would  be  subject  to  a 
standard  of  0.05  grams  PM  per  dry 
standard  cubic  meter  (g/dscm)  and  7 
percent  opacity.  Stack  emissions  from 
MPO  that  are  controlled  by  wet 
scnibbers  would  be  subie<;t  to  the  0.05 
grams  PM  per  dry  standard  cubic  meter 
PM  limit  but  not  subio<,t  to  the  opacitv 
limit.  Fugitive  emissions  from  MPO 
would  hi'  subject  to  a  10  percent  opacity 
limit. 

We  are  proposing  that  for  each 
building  enclosing  any  materials 
processing  operation,  each  of  the 
affectful  MPO  in  the  building  w(juld 
have  to  comply  individuallv  with  the 
applicable  PM  and  opacity  emission 
limitations  discussed  above.  Otherwise, 
we  propose  that  there  must  be  no  visible 
emissions  from  the  building,  except 


from  a  vent,  and  the  building's  vent 
emissions  must  not  exceed  0.05  grams 
PM  per  dry  standard  cubic  meter  and  7 
percent  opacity.  We  are  proposing  that 
for  each  fabric  filter  (FF)  that  controls 
emissions  from  only  an  individual, 
enclosed  storage  bin,  the  opacity 
emissions  must  not  exceed  7  percent. 
For  each  set  of  multiple  storage  bins 
with  combined  stack  emissions, 
emissions  must  not  exceed  0.05  grams 
PM  per  dry  standard  cubic  meter  and  7 
percent  opacity. 

2.  Operating  Limits 

For  lime  kilns  that  use  a  wet  scrubber 
PM  control  device,  you  would  be 
required  to  maintain  the  3-hour  rolling 
average  gas  stream  pressure  drop  across 
the  scrubber  and  the  3-hour  rolling 
average  scrubber  liquid  flow  rate  equal 
to  or  above  the  levels  for  the  parameters 
that  were  established  during  the  PM 
performance  test. 

For  lime  kilns  that  use  a  FF  PM 
control  device,  you  would  be  required 
to  maintain  and  operate  the  FF  such  that 
the  bag  leak  detection  system  (BLDS) 
alarm  is  not  activated  and  alarm 
condition  does  not  exist  for  more  than 
5  percent  of  the  operating  time  in  each 
6-month  period.  The  BLDS  must  be 
certified  by  the  manufacturer  to  be 
capable  of  detecting  PM  emissions  at 
concentrations  of  10  milligrams  per 
actual  cubic  meter  (0.0044  grains  per 
actual  cubic  foot)  or  less. 

For  lime  kilns  that  use  an  electrostatic 
precipitator  (ESP)  PM  control  device, 
you  would  be  required  to  maintain  the 
3-hour  rolling  average  current  and 
voltage  input  to  each  electrical  field  of 
the  ESP  equal  to  or  above  the  operating 
limits  for  these  parameters  that  were 
established  during  the  PM  performance 
test.  In  lieu  of  complying  with  these  ESP 
operating  parameters,  we  are  giving 
sources  the  option  of  monitoring  PM 
levels  with  a  PM  detector  in  a  manner 
similar  to  the  procedures  for  monitoTing 
PM  from  a  FF  using  a  BLDS.  You  would 
need  to  maintain  and  operate  the  ESP 
such  that  the  PM  dete<:tor  alarm  is  not 
activated,  and  alarm  condition  does  not 
exist  for  more  than  5  percent  of  the 
operating  time  in  each  6-month  period. 

In  lieu  of  using  a  bag  leak  detector. 
PM  detector,  or  monitoring  ESP 
operating  parameters  for  lime  kilns  with 
a  FF  or  ESP  control  device,  we  are 
providing  the  option  of  monitoring 
opacity  (as  an  operating  limit)  with  a 
continuous  opacity  monitoring  system 
(COMS).  Sources  that  choose  to  use  a 
COMS  would  b<'  required  to  install  and 
operate  the  COMS  in  accordance  with 
Performance  Specification  1  (PS-1).  40 
CFR  part  60.  Appendix  B.  and  maintain 
the  opacity  level  of  the  lime  kiln 


exhaust  at  or  below  15  percent  for  each 
6-minute  block  period. 

For  MPO  subject  to  a  PM  emission 
limit  and  controlled  by  a  wet  scrubber, 
you  would  be  required  to  collect  and 
record  the  exhaust  gas  stream  pressure 
drop  across  the  scrubber  and  the 
scrubber  liquid  flow  rate  during  the  PM 
performance  test.  You  would  be 
required  to  maintain  the  3-hour  rolling 
average  gas  stream  pressure  drop  across 
the  scrubber  and  the  3-hour  rolling 
average  scrubber  liquid  flow  rate  equal 
to  or  above  the  levels  for  the  parameters 
that  were  established  during  the  PM 
performance  test. 

You  would  be  required  to  prepare  a 
written  operations,  maintenance,  and 
monitoring  plan  to  cover  all  affected 
emission  units.  The  plan  would  include 
procedures  for  proper  operation  and 
maintenance  of  each  emission  unit  and 
its  air  pollution  control  device(s); 
procedures  for  monitoring  and  proper 
operation  of  monitoring  systems  in 
order  to  meet  the  emission  limits  and 
operating  limits:  and  standard 
procedures  for  the  use  of  a  BLDS  and 
PM  detector,  and  any  corrective  actions 
to  be  taken  when  operating  limits  are 
deviated  from,  or  when  required  in 
using  a  PM  detector  or  BLDS. 

E.  When  Must  I  Comply  With  the 
Proposed  Rule? 

The  compliance  date  for  existing  lime 
manufacturing  plants  would  be  [Date  3 
years  from  the  date  a  final  rule  is 
published  in  the  Fedt  lal  Kcqisterj. 
(Three  years  may  be  i.t .  >ir,i  to  install 
new.  or  retrofit  existing,  air  pollution 
control  equipment.)  The  date  the  final 
rule  is  published  in  the  Federal  Register 
is  called  the  effective  date  of  the  rule. 
We  are  proposing  that  emission  units  at 
a  new  lime  manufacturing  plant  [i.e.. 
emission  units  for  which  construction 
or  reconstruction  commences  after 
today's  date)  must  be  in  compliance 
upon  initial  startup  or  the  effective  date 
of  the  rule,  whichever  is  later. 

F.  How  Do  I  Demonstrate  Initial 
Compliance  With  the  Proposed  Rule? 

1 .  Kiln  and  Coolers 

For  the  kiln  and  cooler  PM  emission 
limit,  we  are  proposing  that  you  must 
conduct  a  PM  emissions  test  on  the 
exhaust  of  each  kiln  at  the  lime 
manufacturing  plant  and  measure  the 
stone  feed  rate  to  each  kiln  during  the 
test.  The  sum  of  the  emissions  from  all 
the  kilns  at  the  existing  lime 
manufacturing  plant,  divided  by  the 
sum  of  the  average  stone  feed  rates  to 
each  kiln  at  the  existing  lime 
manufacturing  plant,  must  not  exceed 
the  emission  limit  of  0.12  lb  PM/ton 
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stone  feed;  similarly,  the  sum  of  the 
emissions  from  all  the  kilns  at  a  new 
lime  manufacturing  plant,  divided  by 
the  sum  of  the  average  stone  feed  rates 
to  each  kiln  at  the  new  lime 
manufacturing  plant,  must  not  exceed 
the  emission  limit  of  0.10  lb  PM/ton 
stone  feed.  If  you  have  a  lime  cooler(s) 
that  has  a  separate  exhaust  to  the 
atmosphere,  you  would  be  required  to 
conduct  a  PM  test  on  the  cooler's 
exhaust  concurrently  with  the  kiln  PM 
test.  Then  the  sum  of  the  emissions  from 
all  the  kilns  and  coolers  at  the  existing 
lime  manufacturing  plant,  divided  by 
the  sura  of  the  average  stone  feed  rates 
to  each  kiln  at  the  existing  plant,  must 
not  exceed  the  emission  limit  of  0.12  lb 
PM/ton  stone  feed  (or  0.10  lb/ton  of 
stone  feed  for  kilns/coolers  at  new  linu 
manufacturing  plants).  For  kilns  with  an 
ESP  or  wet  scrubber,  you  would  be 
required  to  collect  and  record  the 
applicable  operating  parameters  during 
the  PM  performance  test  and  then 
establish  the  operating  limits  based  on 
those  data. 

2.  Materials  Processing  Operations 

For  the  MPO  with  stacks  and  subject 
to  PM  emission  limits,  you  would  be 
required  to  conduct  a  PM  emissions  test 
on  each  stack  exhaust,  and  the  stack 
emissions  must  not  exceed  the  emission 
limit  of  0.05  g/dscm.  For  the  MPO  with 
stack  opacity  limits,  you  would  be 
required  to  conduct  a  3-hour  Method  9 
test  on  the  exhaust,  and  each  of  the  30 
consecutive,  6-minute  opacity  averages 
must  not  exceed  7  percent.  The  MPO 
that  are  controlled  by  wet  scrubbers 
would  not  have  an  opacity  limit,  but 
you  would  be  required  to  collect  and 
record  the  wet  scrubber  operating 
parameters  during  the  PM  performance 
test  and  then  establish  the  applicable 
operating  limits  based  on  those  data. 

For  MPO  with  fugitive  emissions,  you 
would  be  required  to  conduct  a  Method 
9  test,  and  each  of  the  consecutive  6- 
minute  opacity  averages  must  not 
exceed  the  applicable  opacity  limit. 
These  Method  9  tests  are  for  3  hours, 
but  the  test  duration  may  be  reduced  to 
1  hour  if  certain  criteria  are  met.  Lastly. 
Method  9  tests  or  visible  emissions 
checks  may  be  performed  on  MPO 
inside  of  buildings,  but  additional 
lighting,  improved  access  to  equipment, 
and  temporary  installation  of 
contrasting  backgrounds  may  be  needed. 
For  additional  guidance,  see  page  116 
from  the  "Regulatory  and  Inspection 
Manual  for  Nonmetallic  Minerals 
Processing  Plants.  "  EPA  report  305-B- 
97-008,  November  1997. 


G.  How  Do  I  Continuously  or 
Periodically  Demonstrate  Compliance 
With  the  Proposed  Rule? 

1.  General 

You  would  be  required  to  install, 
operate,  and  maintain  each  required 
continuous  parameter  monitoring 
system  (CPMS)  such  that  the  CPMS 
completes  a  minimum  of  one  cycle  of 
operation  for  each  successive  15-minute 
period.  The  CPMS  would  be  required  to 
have  valid  data  from  at  least  three  of 
four  equally  spaced  data  values  for  that 
hour  from  a  CPMS  that  is  not  out  of 
control  according  to  your  operation, 
maintenance,  and  monitoring  plan.  To 
calculate  the  a\  erage  for  each  3-hour 
averaging  period,  you  must  have  at  least 
two  of  three  of  the  hourly  averages  for 
that  period  using  only  hourly  average 
values  that  are  based  on  valid  data  (i.e., 
not  from  out-of-control  periods).  The  3- 
hour  rolling  average  value  for  each 
operating  parameter  would  be 
calculated  as  the  average  of  each  set  of 
three  successive  1-hour  average  values. 
Tho  3-hour  rolling  average  would  be 
updated  each  hour.  Thus  the  3-hour 
average  rolls  at  1-hour  increments,  i.e., 
once  a  1-hour  average  has  been 
determined  based  on  at  least  four 
successive  available  15-minute  averages, 
a  new  1-hour  average  would  be 
determined  based  on  the  next  four 
successive  available  15-minute  averages. 

You  would  be  required  to  develop 
and  implement  a  written  startup, 
shutdown,  and  malfunction  plem 
(SSMP)  according  to  the  general 
provisions  in  40  CFR  63.6(e)(3). 

2.  Kilns  and  Coolers 

For  kilns  controlled  by  a  wet 
scrubber,  you  would  be  required  to 
maintain  the  3-hour  rolling  average  of 
the  exhaust  gas  stream  pressure  drop 
across  the  wet  scrubber  greater  than  or 
equal  to  the  pressure  drop  operating 
limit  established  during  the  most  recent 
PM  performance  test.  You  would  be 
required  to  also  maintain  the  3-hour 
rolling  average  of  the  scrubbing  liquid 
flow  rate  greater  than  or  equal  to  the 
flow  rate  operating  limit  established 
during  the  most  recent  performance  test. 

For  Itilns  controlled  by  an  ESP,  if  you 
choose  to  monitor  ESP  operating 
parameters  rather  than  use  a  PM 
detector  or  a  COMS,  you  would  be 
required  to  maintain  the  3-hour  rolling 
average  current  and  voltage  input  to 
each  electrical  field  of  the  ESP  greater 
than  or  equal  to  the  average  current  and 
voltage  input  to  each  field  of  the  ESP 
established  during  the  most  recent 
performance  test. 

Sources  opting  to  monitor  PM 
emissions  from  an  ESP  with  a  PM 


detector  in  lieu  of  monitoring  ESP 
parameters  or  opacity  would  be  required 
to  maintain  and  operate  the  ESP  such 
that  the  PM  detector  alarm  is  not 
activated,  and  alarm  condition  does  not 
exist  for  more  than  5  percent  of  the 
operating  time  in  a  6-month  period. 
Each  time  the  alarm  sounds  and  the 
owner  or  operator  initiates  corrective 
actions  (per  the  operations  and 
mainteneUice  plan)  within  1  hour  of  the 
alarm.  1  hour  of  alarm  time  will  be 
counted.  If  inspection  of  the  ESP 
demonstrates  that  no  corrective  actions 
are  necessary,  no  alarm  time  will  be 
counted.  The  sensor  on  the  PM 
detection  system  would  provide  an 
output  of  relative  PM  emissions.  The 
PM  detection  system  would  have  an 
alarm  that  would  sound  automatically 
when  it  detects  an  increase  in  relative 
PM  emissions  greater  than  a  preset 
level.  The  PM  detection  systems  would 
be  required  to  be  installed,  operated, 
adjusted,  and  maintained  so  that  they 
follow  the  manufacturer's  wTitten 
specifications  and  recommendations. 

For  kilns  and  lime  coolers  (if  the 
cooler  has  a  separate  exhaust  to  the 
atmosphere)  controlled  by  a  FF  and 
monitored  with  a  BLDS,  you  would  be 
required  to  maintain  and  operate  the  FF 
such  that  the  BLDS  alarm  is  not 
activated,  and  alarm  condition  does  not 
exist  for  more  than  5  percent  of  the 
operating  time  in  a  6-month  period. 
Each  time  the  alarm  sounds  and  the 
owner  or  operator  initiates  corrective 
actions  (per  the  operations, 
maintenance,  and  monitoring  plan) 
within  1  hour  of  the  alarm.  1  hour  of 
alarm  time  will  be  counted.  If 
inspection  of  the  FF  demonstrates  that 
no  corrective  actions  are  necessary,  no 
alarm  time  will  be  counted.  The  sensor 
on  the  BLDS  would  be  required  to 
provide  an  output  of  relative  PM 
emissions.  The  BLDS  would  be  required 
to  have  an  alarm  that  will  sound 
automatically  when  it  detects  an 
increase  in  relative  PM  emissions 
greater  than  a  preset  l^iel.  The  BLDS 
would  be  required  to  be  installed, 
operated,  adjusted,  and  maintained  so 
that  they  follow  the  manufacturer's 
written  specifications  and 
recommendations.  Standard  operating 
procedures  for  the  BLDS  and  PM 
detection  systems  would  need  to  be 
incorporated  into  the  operations, 
maintenance,  and  monitoring  plan.  We 
recommend  that  for  electrodynamic  (or 
other  similar  technologyO  BLDS.  the 
standard  operating  procedures  include 
concepts  from  EPA's  "Fabric  Filter  Bag 
Leak  Detection  Guidance"  (EPA-454/R- 
98-015.  September  1997).  This 
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document  may  be  found  on  the  world 
wide  web  at  www.epa.gov/ttn/emc 

For  kilns  and  lime  coolers  monitored 
with  a  COMS,  you  would  be  required  to 
maintain  each  6-minute  block  average 
opacity  level  at  or  below  15  percent 
opacity.  The  {'OMS  must  be  installed 
and  operated  in  accordance  with 
Performance  Specification  1  (PS-1).  40 
CFR  pari  60.  Appendix  B 

3.  Materials  Processing  Operations 

For  stack  emissions  from  MPO  which 
are  controlled  by  a  wet  scrubber,  you 
would  be  required  to  maintain  the  3- 
hour  rolling  average  exhaust  gas  stream 
pressure  drop  across  the  wet  scrubber 
greater  than  or  equal  to  the  pressure 
drop  operating  limit  established  during 
the  most  recent  PM  performance  test. 
You  would  be  required  to  also  maintain 
the  3-hour  rolling  average  scrubbing 
liquid  flow  rate  greater  than  or  equal  to 
the  flow  rate  operating  limit  established 
during  the  most  recent  performance  test. 

For  MPO  subject  to  opacity 
limitations  and  which  do  not  use  a  wet 
scrubber  control  device,  you  would  be 
required  to  periodically  demonstrate 
compliance  as  follows.  You  would  be 
required  to  conduct  a  monthly  1 -minute 
visible  emissions  check  of  each 
emissions  unit  under  the  affected  source 
definition.  If  no  visible  emissions  are 
observed  in  six  consecutive  monthly 
tests  for  any  emission  unit,  you  may 
decrease  the  frequency  of  testing  from 
monthly  to  semiannually  for  that 
emissions  unit.  If  visible  emissions  are 
observed  during  any  semiannual  test, 
you  would  be  required  to  resume  testing 
of  that  emissions  unit  on  a  monthly 
basis  and  maintain  that  schedule  until 
no  visible  emissions  are  observed  in  six 
consecutive  monthly  tests.  If  no  visible 
emissions  are  observed  during  the 
semiannual  lest  for  any  emissions  unit, 
you  may  decrease  the  frequency  of 
testing  from  semiannually  to  annually 
for  that  emissions  unit.  If  visible 
emissions  are  observed  during  any 
annual  test,  you  would  be  required  to 
resume  visible  emissions  testing  of  that 
emissions  unit  oika  monthly  basis  and 
maintain  that  schedule  until  no  visible 
emissions  are  observed  in  six 
consecutive  monthly  tests. 

If  visible  emissions  are  observed 
during  any  visible  emissions  check,  you 
would  be  required  to  conduct  a  6- 
minute  test  of  opacity  in  accordance 
with  Method  9  of  appendix  A  to  part  60 
of  this  chapter.  The  Method  9  test 
would  be  required  to  begin  within  1 
hour  of  any  observation  of  visible 
emissions,  and  the  6-minute  opacity 
reading  would  be  required  to  not  exceed 
the  applicable  opacity  limit.  We  request 
comment  on  using  more  frequent  visible 


emissions  checks  for  MPO.  such  as 
going  from  monthly  to  quarterly,  and 
then  continuing  with  semiannual 
checks. 

H.  How  Do  I  Determine  if  Mv  Lime 
Manufacturing  Plant  Is  a  Major  Source 
and  Thus  Subject  to  the  Proposed  Rule? 

The  proposed  rule  would  apply  to 
lime  manufacturing  plants  that  are 
major  sources,  co-located  with  major 
sources,  or  are  part  of  major  sources. 
Each  lime  facility  owner/operator  would 
need  to  determine  whether  its  plant  is 
a  major  or  area  source,  since  this 
determines  whether  the  lime 
manufacturing  plant  would  b*;  an 
affected  source  under  the  proposed  rule. 
Section  1 12  of  the  CAA  defines  a  major 
source  as  a  "stationary  source  or  group 
of  stationary  sources  located  within  a 
contiguous  area  and  under  common 
control  that  emits  or  has  the  potential  to 
emit  considering  controls,  in  the 
aggregate,  10  tons/yr  or  more  of  any 
HAP  or  25  tons/yr  or  more  of  any 
combination  of  HAP."  This  definition 
may  be  interpreted  to  imply  that  the 
CAA  requires  an  estimate  of  the 
facility's  potential  to  emit  all  HAP  from 
all  emission  sources  in  making  a 
determination  of  whether  the  source  is 
major  or  area.  However,  based  on  our 
data  analysis,  HCl  is  most  likely  the 
HAP  that  would  account  for  the  largest 
quantity  of  HAP  emissions  from  a  lime 
manufacturing  plant.  Although  lime 
manufacturing  plants  emit  HAP  metals 
from  most  of  the  emission  units  at  the 
plant  site  and  organic  HAP  from  the 
kiln,  our  analysis  indicates  that  most 
likely  the  metal  and  organic  HAP 
emissions  would  each  be  below  the  10/ 
25  tons/yr  criteria.  One  potential 
approach  to  estimating  HAP  metals 
emissions  from  a  lime  manufacturing 
plant  is  to  require  measurement  of  the 
PM  emissions  from  all  of  the  emission 
units  at  the  plant  and  then  allow  the  use 
of  a  ratio  (which  we  would  specify  in 
the  final  rule)  of  HAP  metals  to  PM  to 
calculate  the  metals  emissions.  We 
request  comment  on  this  approach'to 
estimating  HAP  metals  emissions.  And 
although  we  are  not  proposing  to 
require  sources  to  test  for  all  HAP  to 
make  a  determination  of  whether  the 
lime  manufacturing  plant  is  a  major  or 
area  source,  we  do  request  comment  on 
whether  emissions  testing  of  metal  and/ 
or  organic  HAP  should  be  required  for 
an  owner  or  operator  to  claim  that  its 
lime  manufacturing  plant  is  an  area 
source. 

We  are  proposing,  however,  to  require 
that  a  source  measure  HCl  emissions 
from  the  kiln{s)  in  order  for  it  to  claim 
it  is  an  area  source  (provided  HCl  is 
emitted  at  less  than  10  tons/yr).  Due  to 


the  known  problems  with  EPA  Method 
26  (which  may  have  positive  biases 
attributable  to  chloride  salts  rather  than 
to  HCl.  and  negative  biases  due  to 
condensation  and  removal  of  HCl  on  the 
filter  and/or  in  the  sampling  probe),  we 
have  decided  that  Methods  26  and  26A 
may  not  be  used  to  measure  HCl  in  the 
determination  whether  the  source  is  an 
area  source.  We,  in  fact,  adopted  this 
same  approach  in  the  final  NESHAP  for 
the  Portland  cement  industry.  See  40 
CFR  part  63,  subpart  LLL.  and  64  FR 
31907  and  31920  (June  14.  1998). 

In  addition,  we  worked  with  the 
American  Society  of  Testing  and 
Materials  (ASTM).  in  conjunction  with 
the  National  Lime  Association  (NLA),  to 
develop  an  impinger-based  method  for 
the  measurement  of  HCl  based  on 
Method  26  but  which  includes  changes 
to  the  method  to  overcome  the 
aforementioned  biases.  This  ASTM  HCl 
impinger-based  method  has  been 
demonstrated  on  lime  kilns  and  has 
been  designated  as  ASTM  Test  Method 
D  6735-01.  We  approve  of  this  method, 
and  we  propose  to  allow  owners/ 
operators  to  use  it  to  measure  HCl  from 
lime  kilns  to  determine  whether  their 
lime  manufacturing  plant  is  a  major  or 
area  source.  But  because  it  is  very 
important  to  obtain  an  accurate 
measurement  of  HCl  emissions,  we  are 
proposing  to  require  the  paired-train 
option  under  section  1 1 .2.6  of  the 
method,  and  we  are  also  proposing  to 
require  the  post-test  analyte  spike 
option  under  section  11.2.7  of  the 
method.  Although  we  believe  these 
additional  quality  assurance  procedures 
are  critical  to  obtain  an  accurate 
measurement  of  HCl.  we  seek  comment 
on  the  appropriateness  of  requiring 
them. 

We  attempted  to  utilize  proposed  EPA 
Method  322  (based  on  gas  filter 
correlation  infrared  spectroscopy)  to 
gather  HCl  data  from  lime  kilns  and 
encountered  technical  problems.  These 
problems  included  inadequate  data 
availability,  spike  recovery,  and 
response  time,  which  led  to  our 
decision  in  the  promulgation  of  the 
NESHAP  for  the  portland  cement 
industry  to  not  finalize  EPA  Method 
322.  Today,  we  are  affirming  that 
decision  and  propose  that  Method  322 
may  not  be  used  to  measure  HCl  in  the 
determination  whether  a  lime 
manufacturing  plant  is  an  area  source. 

Based  on  the  aforementioned 
difficulties  with  Method  26  and 
proposed  Method  322,  we  propose  that 
the  test  methods  based  on  fourier 
transform  infrared  (FTIR)  spectroscopy, 
EPA  Methods  320  and  321,  will  be 
acceptable  for  measuring  HCl  from  lime 
kilns  if  the  owner/operator  wishes  to 
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claim  its  limt'  manufarturmg  facility  is 
not  a  major  sDun  c  Tlu'^e  FTIR  methods 
were  finaliz^il  along  with  the  portland 
cement  industry  NESHAP.  and  this 
requirement  wiiuld  be  consistent  with 
those  NESHAP.  (As  mentioned  above, 
we  are  also  proposing  tu  allow  sources 
to  use  ASTM  Test  Method  D  6735-01 
for  the  measurement  of  HCl  to 
determine  whether  their  lime 
manufacturing  plant  is  a  major  or  area 
source.) 

However,  we  acknowledge  the  NLA's 
concerns  about  the  use  of  FTIR  during 
the  lime  kiln  test  program   In  letters  the 
\L.-\  sent  to  us.  thev  suggested  that  m 
light  of  the  illeged  problem.'- 
experienced  by  our  test  contracture  m 
using  FTIR.  we  should  allow  the  use  of 
Method  26  for  measurement  of  HCl 
emissiun.s  from  lime  kilns  However,  we 
do  not  completely  agree  with  their 
assessment  of  the  asserted  difficulties 
we  experienced  with  FTIR  Our 
response  to  NLA  s  concerns  about  PTIR 
may  be  found  in  the  docket  to  the 
proposed  rule.  And  despite  any  alleged 
problems  with  FTIR.  we  do  not  consider 
them  to  )ustif\  the  use  of  Method  26 
until  the  aforementioned  problems  with 
Method  26  can  be  resolved 

III.  Rationale  for  Proposed  Rule 

-4.  How  Did  We  Determine  the  Source 
Category  To  Regulate? 

Section  112(c)  of  the  CAA  directs  the 
Agency  to  list  each  category  of  major 
soiuces  that  emits  one  or  more  of  the 
HAP  listed  in  section  112(b)  of  the  CAA. 
We  published  an  initial  list  of  source 
categories  on  July  16.  1992  (57  FR 
31576).  "Lime  Manufacturing  '  is  one  of 
the  174  categories  of  major  sources  on 
the  initial  list.  As  defined  in  our  report, 
"Documentation  for  Developing  the 
Initial  Source  Category  List"  (EPA— 450/ 
3-91-030,  July  1992),  the  lime 
manufacturing  source  category  includes 
anv  facility  engaged  in  the  production  of 
high  calcium  lime,  dolomitic  lime,  and 
dead-burned  dolomite.  These  are  the 
same  applicable  lime  products  as 
defined  in  the  new  source  performance 
standard  (NSPS)  for  lime  manufacturing 
plants  (40  CFR  part  60.  subpart  HH)  and 
in  the  proposed  rule. 

According  to  the  background 
document  for  the  initial  source  category 
listing,  the  listing  of  lime  manufacturing 
as  a  major  source  category  was  based  on 
the  Administrator's  determination  that 
some  lime  manufacturing  plants  would 
be  major  sources  of  chlorine  and  metal 
HAP  including,  but  not  limited  to. 
compounds  of  arsenic,  cadmium, 
chromium,  lead,  manganese,  mercury, 
nickel,  and  selenium.  In  addition,  the 
results  of  emissions  testing  we 


conducted  m  the  development  of  the 
proposed  rule  indicate  that  many  lime 
manufacturing  plants  may  be  major 
sources  of  HCl   Hydrogen  chloride 
emissions  from  these  lime  kiln  tests 
using  EPA  Method  320  ranged  from 
0  007  to  2  0  lbs  HCl  per  ton  of  lime 
pr(jduced  Assuming  an  average  HCl 
emission  factor  of  0  4  lb/ton,  a  lime 
manufacturing  plant  would  only  have  to 
produce  50,000  tons  of  lime  per  year 
(which  is  a  small  lime  manufactunng 
plant)  for  it  to  be  a  major  source  (for  this 
reason  alone). 

The  proposed  rule  would  regulate 
HAP  emissions  from  all  new  and 
existing  lime  manufacturing  plants  that 
are  major  sources,  co-located  with  major 
sources,  or  are  part  of  major  sources 
(e.g.,  steel  production  facilities).  One 
exception  to  this  is  that  lime 
manufacturing  operations  located  at 
pulp  and  paper  mills  would  not  be 
bubiect  to  the  proposed  rule.  Lime 
manufacturing  operations  at  pulp  and 
paper  mills  would  be  subject  to  the 
NE,SH.\P  for  combustion  sources  at 
kraft.  soda  and  sulfite  pulp  and  paper 
mills.  See  6b  FR  3180.  January  12,  2001. 

Lime  manufacturing  operations  at 
beet  sugar  processing  plants  would  also 
not  be  subject  to  the  NESHAP.  Both  the 
lime  product  and  carbon  dioxide  in  the 
beet  sugar  lime  kiln  exhaust  are  used  in 
the  beet  sugar  manufacturing  process. 
Beet  sugar  lime  kiln  exhaust  is  typically 
routed  through  a  series  of  gas  washers 
to  clean  the  exhaust  gas  prior  to  process 
use.  The  clean,  cooled  gas  is  then  added 
to  one  or  more  carbonation  units  (which 
contain  a  mixture  of  beet  juice,  lime, 
and  water)  to  provide  the  carbon 
dioxide  necessary  for  carbonation  and 
precipitation  of  lime,  which  purifies  the 
beet  sugar  juice.  Although  the 
carbonation  units  are  part  of  the  sugar 
manufacturing  process,  they  would 
provide  additional  cleaning  of  the  lime 
kiln  exhaust.  Beet  sugar  plants  typically 
operate  only  seasonally,  and  our 
analysis  indicates  that  beet  sugar  plants 
are  not  major  sources  of  HAP. 

B.  How  Did  We  Determine  the  Affected 
Source? 

The  proposed  rule  would  define  the 
affected  source  as  the  lime 
manufacturing  plant,  and  would  include 
all  of  the  limestone  MPO  at  a  lime 
manufacturing  plant,  beginning  with  the 
raw  material  storage  bin.  and  all  of  the 
lime  kilns  and  coolers  at  the  lime 
manufacturing  plant.  This  definition  of 
affected  source  conforms  with  the 
General  Provisions  40  CFR  63.2 
definition,  which  essentially  states  that 
all  emission  units  at  a  plant  are  to  be 
considered  as  one  affected  source. 


A  new  lime  manufacturmg  plant  is 
defined  as  the  collection  of  any 
limestone  MPO,  beginning  with  the  raw 
material  storage  bin,  and  any  lime  kiln 
or  cooler  for  which  construction  or 
reconstruction  begins  after  December 
20.  2002.  Thus,  it  is  possible  for  an 
existing  lime  manufacturing  plant  and  a 
new  lime  manufacturing  plant  to  be 
located  at  the  same  site.  This  definition 
of  new  affected  source  includes  the 
same  emission  units  as  the  existing 
affected  source,  except  that  the  new- 
affected  source  only  includes  those 
emission  units  for  which  construction 
or  reconstruction  begins  after  December 
20,  2002.  The  definitions  are  different 
because  the  MACT  PM  emission  limit 
for  kilns  and  coolers  at  a  new  lime 
manufacturing  plant  is  more  stringent 
than  for  those  at  an  existing  lime 
manufacturing  plant. 

In  general,  the  emission  units  which 
are  included  in  the  definition  of  new  or 
existing  affected  source  were  selected 
based  on  regulatory  histor\'  (e.g.,  the 
applicability  of  NSPS  and  the 
information  included  in  the  initial 
source  category  listing)  and  to  be 
consistent  with  other  MACT  standards 
(e.g.,  the  MACT  standards  for  the 
portland  cement  industry). 

Although  lime  coolers  were  not 
among  the  list  of  emission  units  in  the 
background  document  for  the  initial 
source  categon,-  listing  for  lime 
manufactiiring.  lime  coolers  would  be 
an  emission  unit  under  the  definition  of 
affected  source  in  the  proposed  rule.  All 
lime  coolers  are  integrated  with  their 
associated  kiln  such  that  most  coolers 
vent  all  of  their  exhaust  (if  there  is  an 
exhaust  stream)  to  the  kiln,  although  a 
few  lime  coolers  (e.g..  grate  coolers)  also 
vent  a  portion  of  their  exhaust 
separately  to  the  atmosphere. 

The  specific  MPO  which  are  included 
in  the  affected  source  definition  include 
the  following  emission  units:  all  of  the 
grinding  mills,  raw  material  storage 
bins,  conveying  system  transfer  points, 
bulk  loading  or  unloading  systems, 
screening  operations,  bucket  elevators, 
and  belt  conveyors,  beginning  with  the 
raw  material  storage  bin  and  up  to  the 
kiln.  We  define  MPO  to  include  these 
emission  units  under  the  proposed 
subpart  because  these  units  are  also 
subject  to  the  NSPS  for  Nonmetallic 
Minerals  Processing  Plants  (referred  to 
in  this  preamble  as  the  NSPS  subpart 
OOO).  We  specifically  solicit  comment 
on  whether  raw  material  storage  piles 
should  be  included  in  the  affected 
source  definition. 

In  today's  proposed  rule,  the  first 
emission  unit  in  the  sequence  of  MPO 
which  is  included  in  the  definition  of 
affected  source  would  be  the  raw 
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material  storage  bin.  Furthermore,  the 
first  conveyor  transfer  point  included 
under  the  affected  source  definition 
would  be  the  transfer  point  associated 
with  the  conveyor  transferring  material 
from  the  raw  material  storage  bin.  This 
demarcation  in  the  sequence  of  MPO 
which  defines  the  first  emission  unit 
under  the  affected  source  definition  is 
consistent  with  the  applicability 
requirements  under  the  NESHAP  for  the 
Portland  cement  industry.  40  CFR  part 
63.  subpart  LLL. 

The  MPO  emission  units  that  would 
be  excluded  from  the  affected  source 
definition  are  described  as  follows.  Any 
MPO  which  precedes  the  raw  material 
storage  bin.  such  as  those  in  quarry  or 
mine  operations,  is  not  included  in  the 
definition  of  affected  source.  Any 
operations  that  process  only  lime 
product,  lime  kiln  dust,  or  ifuel  would 
be  excluded  from  the  definition  Truck 
dumping  into  any  screening  operation, 
feed  hopper,  or  crusher  would  not  be 
included  among  the  emission  units 
considered  under  the  affected  source 
definition.  (These  exclusions  are 
consistent  with  the  NSPvS  subpart  OCX)). 
Finally,  lime  hvdrators  would  not  be 
included  as  an  tjmission  unit  under  the 
affected  source  definition  since  all 
hydrators  are  controlled  by  integrated 
wet  scrubbers,  which  capture  the  lime 
PM  (and  associated  trace  metallic  HAP) 
and  recycle  the  scrubber  water. 
Additionally,  this  is  consistent  with  the 
NSPS  subpart  HH.  which  does  not  apply 
to  lime  hydrators. 

C.  How  Did  IVf?  Determine  Which 
Pollutants  To  Regulate? 

The  proposed  rule  would  reduce 
emissions  of  non-volatile  and  semi- 
volatile  metal  HAP  by  limiting 
emissions  of  PM  from  the  kiln  and 
cooler,  and  certain  MPO  emission  units. 
Particulate  matter  is  a  surrogate  for  the 
non-volatile  and  semi-volatile  metal 
HAP  that  are  always  a  subset  of  PM. 
Controlling  PM  emissions  will  control 
the  non-volatile  and  semi-volatile  metal 
HAP,  since  these  compounds  are 
associated  with  the  PM.  i.e..  they  are  by 
definition  in  the  particulate  phase  (as 
opposed  to  the  gaseous  form).  The 
available  air  pollution  controls  for  the 
particulate  HAP  metals  at  lime 
manufacturing  plants  are  the  PM 
controls  used  at  lime  manufacturing 
plants,  i.e..  FF.  ESP.  and  wet  scrubbers. 
These  at-the-stack  controls  capture  non- 
volatile and  semi-volatile  HAP  metals 
non-preferentially  along  with  other  PM. 
thus  showing  why  PM  is  a  permissible 
indicator  for  these  HAP  metals.  See 
National  Lime  Ass'n  v.  EPA.  233  F.  3d 
at  639.  Also,  using  PM  as  a  surrogate  for 
the  HAP  metals  would  reduce  the  cost 


of  emissions  testing  and  monitoring  that 
would  be  required  to  demonstrate 
compliance  with  the  otherwise 
numerous  standards  that  would  apply  to 
individual  HAP  metals.  In  addition, 
several  other  NESHAP  have  been 
promulgated  which  use  PM  as  a 
surrogate  for  non-volatile  and  serai- 
volatile  HAP  metals  for  the  same 
reason — it  is  a  technically  sound 
surrogate  since  HAP  metals  are 
necessarily  contained  in  PM.  are 
controlled  by  PM  control  devices  to 
roughly  the  same  efficiency,  and  there 
are  significant  associated  cost  savings 
due  to  monitoring  for  one  parameter 
instead  of  many. 

The  proposed  rule  would  limit 
opacitv  or  visible  emissions  from  certain 
MPO  emission  units.  Opacity  serves  as 
a  surrogate  for  the  non-volatile  and 
semi-volatile  HAP  metals.  Opacity  is 
indicative  of  PM  emission  levels  and. 
thus,  for  the  same  reasons  that  PM  is  a 
surrogate  for  the  particulate  HAP 
metals,  opacity  would  also  be  a 
surrogate  for  the  PM  HAP  metals.    - 
Further,  opacity  levels  are  reduced  by 
reducing  PM  emissions,  which  would 
also  reduce  the  metal  HAP  in  the 
particulate  phase,  i.e..  the  non-volatile 
and  semi-volatile  HAP. 

We  are  proposing  not  to  regulate  HCI 
emissions  from  lime  kilns.  Under  the 
authority  of  section  11 2(d)(4)  of  the 
CAA.  we  have  determined  that  no 
further  control  is  necessary  because  HCI 
is  a  "health  threshold  pollutant."  and 
HCI  levels  emitted  from  lime  kilns  are 
below  the  threshold  value  within  an 
ample  margin  of  .safety.  The  following 
explains  the  statutory  basis  for 
considering  health  thresholds  when 
establishing  standards,  and  the  basis  for 
today's  proposed  dBt;ision.  including  a 
discussion  of  the  risk  assessment 
conducted  to  support  the  ample  margin 
of  safety  decision. 

Section  1 1 2  of  the  C^A  includes 
exceptions  to  the  general  statutor>' 
requirement  to  establish  emission 
standards  based  on  MACT.  Of  relevance 
here,  section  11 2(d)(4)  allows  us  to 
develop  risk-based  standards  for  HAP 
"for  which  a  health  threshold  has  been 
established"  provided  that  the  standards 
achieve  an  "ample  margin  of  safety." 
Therefore.  >vve  believe  we  have  the 
discretion  under  section  112(d)(4)  to 
develop  standards  which  may  be  less 
stringent  than  the  corresponding  floor- 
based  MACT  standards  for  some 
categories  emitting  threshold  pollutants. 

In  deciding  standards  for  this  source 
category,  we  seek  to  assure  that 
emissions  from  even,'  source  in  the 
category  result  in  exposures  less  than 
the  threshold  level  even  for  an 
individual  exposed  at  the  upper  end  of 


the  exposure  distribution.  The  upper 
end  of  the  exposure  distribution  is 
calculated  using  the  "high  end  exposure 
estimate."  defined  as  a  plausible 
estimate  of  individual  exposure  for 
those  persons  at  the  upper  end  of  the 
exposure  distribution,  conceptually 
above  the  90th  percentile,  but  not  higher 
than  the  individual  in  the  population 
who  has  the  highest  exposure.  We 
believe  that  assuring  protection  to 
persons  at  the  uppej  end  of  the 
exposure  distribution  is  consistent  with 
the  "ample  margin  of  safety" 
requirement  in  section  112(d)(4). 

We  emphasize  that  the  use  of  section 
112(d)(4)  authority  is  wholly 
discretionary.  As  the  legislative  history 
indicates,  cases  may  arise  in  which 
other  considerations  dictate  that  we 
should  not  invoke  this  authority  to 
establish  less  stringent  standards, 
despite  the  existence  of  a  health  effects 
threshold  that  is  not  jeopardized.  For 
instance,  we  do  not  anticipate  that  we 
would  set  less  stringent  standards  where 
evidence  indicates  a  threat  of  significant 
or  widespread  environmental  effects 
taking  into  consideration  cost,  energy 
safety  and  other  relevant  factors, 
although  it  may  be  shown  that 
emissions  from  a  particular  source 
category  do  not  approach  or  exceed  a 
level  requisite  to  protect  public  health 
with  an  ample  margin  of  safety.  We  may 
also  elect  not  to  set  less  stringent 
standards  where  the  estimated  health 
threshold  for  a  contaminant  is  subject  to 
large  uncertainty.  Thus,  in  considering 
appropriate  uses  of  our  discretionary 
authority  under  section  112(d)(4).  we 
consider  other  factors  in  addition  to 
health  thresholds,  including  uncertainty 
and  potential  "adverse  environmental 
effects."  as  that  phrase  is  defined  in 
section  1 1 2(a)(7)  of  the  CAA. 

We  are  proposing  in  todays  notice 
not  to  develop  standards  for  HCI  from 
lime  kilns.  This  decision  is  based  on  the 
following.  First,  we  consider  HCI  to  be 
a  threshold  pollutant.  Second,  we  have 
defined  threshold  values  in  the  form  of 
an  Inhalation  Reference  Concentration 
(RfC)  and  acute  exposure  guideline  level 
(AEGL).  Third.  HCI  is  emitted  from  lime 
kilns  in  quantities  that  result  in  human 
exposure  in  the  ambient  air  at  levels 
well  below  the  threshold  values  with  an 
ample  margin  of  safety.  Finally,  there 
are  no  adverse  environmental  effects 
associated  with  HCI  The  bases  and 
supporting  rationale  for  these 
conclusions  are  as  follows. 

For  the  purposes  of  section  112(d)(4), 
several  factors  are  considered  in  our 
decision  on  whether  a  pollutant  should 
be  categorized  as  a  health  threshold 
pollutant.  These  factors  include 
evidence  and  classification  of 
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carcinogenic  risk  and  evidence  of 
noncarcinogenic  effects.  For  a  detailed 
discussion  of  factors  that  we  consider  in 
deciding  whether  a  pollutant  should  be 
categorized  as  a  health  threshold 
pollutant,  please  see  the  April  15,  1998 
Federal  Register  document  (63  FR 
187bbj. 

In  the  April  15,  1998  action  cited 
above,  we  determined  that  HCI,  a  Group 
D  pollutant,  is  a  health  threshold 
pollutant  for  the  purpose  of  section 
1 1 2(d)(4)  of  the  CAA  (63  FR  18753). 

The  NLA  conducted  a  risk  assessment 
to  determine  whether  the  emissions  of 
HCI  from  lime  kilns  at  the  current 
baseline  levels  resulted  in  exposures 
below  the  threshold  values  for  HCI  We 
reviewed  the  risk  assessment  report 
prepared  by  the  NLA  and  believe  that  it 
uses  a  reasonable  and  conservative 
methodology,  is  consistent  with  EPA 
methodology  and  practice,  and  reaches 
a  reasonable  conclusion  that  current 
levels  of  HCI  emissions  from  lime  kilns 
would  be  well  under  the  threshold  level 
of  concern  for  human  receptors.  The 
summary  of  the  NLA's  assessment  is 
organized  as  follows:  (1)  Hazard 
identification  and  dose-response 
assessment.  (2)  emissions  and  release 
information,  and  (3)  exposure 
assessment. 

It  is  important  to  note  that  the  risk 
assessment  methodology  applied  here 
by  NLA  should  not  be  interpreted  as  a 
standardized  approach  that  sets  a 
precedent  for  how  EPA  will  analyze 
application  of  section  112(d)(4)  in  other 
cases.  The  approach  presented  here, 
including  assumptions  and  models,  was 
selected  to  meet  the  unique  needs  of 
this  particular  case,  to  provide  the 
appropriate  level  of  detail  and  margin  of 
safety  given  the  data  availability, 
chemicals,  and  emissions  particular  to 
this  category. 

The  RiC  is  a  "long-term"  threshold, 
defined  as  an  estimate  of  a  daily 
inhalation  exposure  that,  over  a  lifetime, 
would  not  likely  result  in  the 
occurrence  of  significant  noncancer 
health  effects  in  humans.  We  have 
determined  that  the  RfC  for  HCI  of  20 
micrograms  per  cubic  meter  (|ig/m')  is 
an  appropriate  threshold  value  for 
assessing  risk  to  humans  associated 
with  exposure  to  HCI  through  inhalation 
(63  FR  18766,  April  15.  1998). 
Therefore,  the  NLA  used  this  RfC  as  the 
threshold  value  in  their  exposure 
assessment  for  HCI  emitted  from  lime 
kilns. 

In  addition  to  the  effects  of  long-term 
inhalation  of  HCI.  the  NLA,  at  our 
request,  also  considered  threshplds  for 
short-term  exposure  to  HCI  in  this 
assessment.  The  AEGL  toxicity  values 
are  estimates  of  adverse  health  effects 


due  to  a  single  exposure  lasting  8  hours 
or  less.  The  confidence  in  the  AEGL  (a 
qualitative  rating  or  either  low,  medium, 
or  high)  is  based  on  the  number  of 
studies  available  and  the  quality  of  the 
data.  Consensus  toxicity  values  for 
effects  of  acute  exposures  have  been 
developed  by  several  different 
organizations,  and  we  are  beginning  to 
develop  such  values.  A  national 
advisory  committee  organized  by  the 
EPA  has  developed  AEGL  for  priority 
chemicals  for  30-minute,  1-hour,  4-hour. 
and  8-hour  airborne  exposures.  They 
have  also  determined  the  levels  of  these 
chemicals  at  each  exposure  duration 
that  will  protect  against  discomfort 
(AEGLl),  serious  effects  (AEGL2),  and 
life-threatening  effects  or  death 
(AEGL3).  The  NLA  used  the  AEGLl 
value  as  the  threshold  value  for 
assessing  the  inhalation  health  effects  of 
short-term  exposures  to  HCI. 

The  NLA  conducted  dispersion 
modeling  for  71  lime  plants  and  nearly 
200  lime  kilns,  representing  all 
operating  captive  and  commercial  lime 
plants  in  the  L'  S.  that  would  potentially 
be  subject  to  the  proposed  rule.  The 
analyses  performed  assumed  worst  case 
operating  scenarios,  such  as  maximum 
production  rate  and  24  hours  per  day. 
365  days  per  year  operation.  Hydrogen 
chloride  emission  rates  were  based  on 
either  measured  data  or  default  HCI 
stack  concentrations.  For  plants  having 
HCI  measurement  data,  only  HCI  data 
collected  using  FTIR  were  used.  For 
plants  where  no  emissions  data  were 
available,  the  following  HCI  emission 
levels  were  assumed  for  the  analyses:  10 
parts  per  million  by  volume  (ppmv)  for 
kilns  with  either  scrubbers  or 
preheaters.  18  ppmv  for  kilns  at 
Riverton  Corporation,  26  ppmv  for  gas- 
fired  kilns,  and  85  ppmv  for  all  other 
kilns.  (The  Riverton  emission  level  was 
derived  by  multiplying  its  slack  test 
results  obtained  using  EPA  Method  26 
by  a  sampling  method  bias  factor  of  25. 
Method  26  may  understate  actual  HCI 
emissions  by  a  factor  of  between  2  and 
25.)  The  HCI  emission  levels  were 
converted  to  stack  emission  rates  using 
the  stack  gas  volumetric  flow  rate. 

The  release  characteristics  used  for 
the  dispersion  model  included  stack 
height,  stack  diameter,  exit  temperature, 
and  exit  velocity.  Using  its  own 
questionnaire,  the  NLA  collected  the 
necessar>'  release  information  from  all 
71  plants.  The  exposure  assessment  was 
conducted  for  HCI  emissions  from  all 
lime  plants  in  the  source  categon,'.  As 
discussed  above,  the  emissions  data  and 
release  characteristics  were  used  as 
inputs  to  the  assessment.  The  approach 
taken  by  NL.^  was  found  to  be 
consistent  with  the  EPA's  tiered 


methodology.  (See  the  U.S.  EPA  report 
"Screening  Procedures  for  Estimating 
the  Air  Quality  Impact  of  Stationar\ 
Sources  (revised)",  report  number  EPA- 
454/R-92-019  (1992).)  The  approach  for 
each  of  the  facilities  involved  four  steps: 
Step  1  was  the  modeling  of  HCI 
concentrations  at  the  point  of  maximum 
concentration,  whether  occurring  on- 
site  or  off-site,  using  SCREEN3.  a 
screening-level  air  dispersion  model. 
Step  2  was  the  same  as  Step  1.  but 
modeling  was  performed  at  or  beyond 
the  fence  line.  Step  3  was  the  same  as 
Step  1.  but  modeling  was  performed  at 
the  nearest  off-site  residence  or  business 
location.  Step  4  was  the  modeling  of 
HCI  concentrations  at  the  nearest 
residence  or  business  location  using  the 
ISC-PRIME  model.  (ISC-PRIME  is  a 
steady-state  Gaussian  plume  model 
based  on  the  ISC3  dispersion  model, 
with  the  Plume  Rise  Model 
Enhancements  (PRIME)  algorithm  added 
for  improved  treatment  of  building 
downwash.  The  model  can  account  for 
settling  and  dry  deposition;  building 
downwash;  area.  line,  and  volume 
sources;  plume  rise  as  a  function  of 
downwind  distance;  building 
dimensions  and  stack  placement 
relative  to  a  building;  separation  of 
point  sources;  and  limited  terrain 
adjustment.)  Note  that  each  succeeding 
step  involves  more  refined  site-specific 
data  and  less  consen'ative  assumptions. 

The  analyses  performed  under  each  of 
the  above  steps  assumed  worst  case 
operating  scenarios,  such  as  maximum 
production  rate,  and  in  Steps  1  through 
3  worst  case  meteorology.  Local  terrain 
and  building  downwash  effects  were 
also  considered,  and  meteorological 
data  were  taken  from  the  nearest 
National  Weather  Service 
meteorological  station.  Maximum  one 
hour  averages  were  converted  to  annual 
averages  using  a  conversion  factor  of 
0.08.  consistent  with  EPA 
recommendations. 

The  NLA  generated  estimates  of  both 
chronic  (annual  average)  and  acute  (one- 
hour)  concentrations  for  comparison  to 
the  relevant  health  reference  values  or 
threshold  levels.  Acute  and  chronic 
exposures  were  compared  to  the  AEGLl 
of  2.700  ng/m'  for  one-hour  exposures 
and  the  RfC  of  20  ^g/m'  for  long-term 
continuous  exposure,  respectively. 

Noncancer  risk  assessments  typically 
use  a  metric  called  the  Hazard  Quotient 
(HQ)  to  assess  risks  of  exposures  to 
noncarcinogens.  The  HQ  is  the  ratio  of 
exposure  (or  modeled  concentration)  to 
the  health  reference  value  or  threshold 
level  {i.e..  RfC  or  AEGL).  HQ  values  less 
than  "1"  indicate  that  exposures  are 
below  the  health  reference  value  or 
threshold  level  and  are  likely  to  be 
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without  appreciable  risk  of  adverse 
effects  in  the  exposed  population.  HQ 
values  above  "1"  do  not  necessarily 
imply  thai  adverse  effects  will  occur, 
but  that  the  potential  for  risk  of  such 
effects  increases  as  HQ  values  exceed 
"1."  In  addition,  when  information  on 
background  levels  of  pollutants  is  not 
available.  EPA  has  in  some  cases 
considered  a  HQ  of  0.2  or  below  to  be 
acceptable. 

For  the  NLA  assessment,  if  the  HQ 
was  found  to  be  less  than  0.5  for  any  of 
the  first  three  steps  using  conservative 
defaults  and  modeling  assumptions,  the 
analysis  concluded  with  that  step.  On 
the  other  hand,  if  the  HQ  exceeded  0.5. 
work  proceeded  to  subsequent  steps. 
There  were  no  facilities  where  Step  4 
[i.e..  the  most  refined  step)  yielded  an 
HQ  above  0.5.  (Steps  1.  2.  and  3  are 
considered  "Tier  2"  analyses  under 
EPA's  tiered  modeling  approach, 
whereas  Step  4  is  considered  a  "Tier  3" 
analysis.) 

To  help  confirm  that  NLA's  approach 
was  reasonable,  we  decided  to 
reproduce  several  of  NLA's  modeling 
analyses  by  performing  our  own 
analyses  for  selected  facilities  having 
the  highest  potential  for  health  risk  to 
the  surrounding  community.  Generally, 
these  were  facilities  having  the  highest 
emission  rates  or  facilities  where  Tier  3 
modeling  was  performed  for  actual  off- 
site  receptor  locations.  Fourteen  kilns 
with  emission  rates  greater  than  5.0 
grams/second  were  evaluated  using  the 
SCREEN3  air  dispersion  model.  For  the 
analyses,  plant-specific  parameters  were 
used  for  source  type,  emission  rate, 
stack  height,  stack  inner  diameter  exit 
velocity,  gas  exit  temperature,  and 
location  {urban  versus  rural). 
Assumptions  about  flat  terrain, 
meteorology,  and  building  dimensions 
were  made,  as  appropriate.  For  plants 
with  multiple  stacks,  emissions  were 
considered  to  emanate  from  one  co- 
located  emission  point.  Then,  in  order 
to  maintain  a  conservative  approach,  the 
lowest  effective  stack  height  parameters 
were  utilized  for  all  emissions.  The 
model  was  run,  and  maximum 
concentrations  for  distances  ranging 
from  100  to  5,000  meters  were  obtained. 

To  evaluate  acute  exposure,  the  HQ 
was  determined  by  comparing  the 
maximum  concentrations  to  the  HCl 
acute  threshold  level  of  2.700  Hg/m'. 
Maximum  concentrations  were  then 
converted  into  annual  concentrations, 
and  the  HQ  was  determined  by 
comparing  these  concentrations  to  the 
HCl  chronic  health  reference  value  of  20 
Mg/m\ 

We  then  used  the  Human  Exposure 
Model  (HEM)  to  examine  seven  of  the 
kilns  that  were  modeled  by  the  NLA 


using  ISC-PRIME.  Concentrations  were 
predicted  at  geographically-weighted 
centers  of  census  blocks.  Emissions 
were  assumed  to  originate  from  a  single 
stack  using  the  lowest  effective  stack 
height  reported  at  each  facility.  Six  of 
the  kilns  modeled  showed  values  well 
below  the  RfC.  the  highest  having  an  HQ 
=  0.11.  The  seventh  indicated  an  HQ  of 
0.96.  The  seventh  kiln  was  re-simulated 
using  site-specific  emissions  and  stack 
data,  resulting  in  an  HQ  =  0.21.  Overall, 
we  believe  that  the  NLA  has  taken  a 
reasonably  conservative  approach  in 
estimating  risk  due  to  HCl  exposure. 
This  approach  is  consistent  with  the 
methodology  and  assumptions  EPA 
would  have  used  if  the  study  had  been 
done  in-house.  and  in  several  instances 
NLA's  approach  is  even  more 
conservative.  Furthermore,  EPA 
conducted  a  parallel  confirmatory 
analysis  and  found  results  consistent 
with  those  of  the  NLA  assessment 

At  this  point,  it  should  be  noted  that 
the  potential  for  effects  depends  on  an 
individual's  total  exposure  to  that 
chemical.  As  a  result,  exposure  from  all 
sources,  not  just  the  one  in  question, 
must  be  evaluated.  Where  possible, 
other  exposures  must  be  accounted  for. 
either  explicitly  through  monitoring  or 
modeling,  or  by  apportioning  a  portion 
of  the  health  threshold  level  available  to 
any  individual  source.  To  estimate  the 
potential  exposure  from  other  sources, 
the  NLA  reviewed  the  ambient  HCl 
concentration  estimates  derived  by  the 
air  component  of  EPA's  Cumulative 
Exposure  Project  (CEP).  They  found  that 
the  mean  national  HCl  concentration 
corresponded  to  an  HQ  of  0.06  and  the 
95th  percentile  national  HCl 
concentration  corresponded  to  an  HQ  of 
0.2,  and  they  concluded  that 
background  HCl  exposures  were 
unlikelv  to  exceed  an  HQ  of  0.2.  (These 
HQ  helped  confirm  that  the  total  HQ  for 
a  facility,  including  contributions  from 
other  sources  ("background  "),  would 
not  be  expected  to  exceed  "1." 
However,  these  background  HQ  were  - 
not  actually  added  into  a  facility's  final 
HQ  estimate. 

Thus,  we  are  comfortable  with  NLA's 
calculations  and  feel  confident  that 
exposures  to  HCl  emissions  from  the 
facilities  in  question  are  unlikely  to  ever 
exceed  an  HQ  of  0.2.  Therefore,  we 
believe  that  the  predicted  exposures 
from  these  facilities  should  provide  an 
ample  margin  of  safety  to  ensure  that 
total  exposures  for  nearby  residents 
should  not  exceed  the  short-term  or 
long-term  health  based  threshold  levels 
or  health  reference  values,  even  when 
considering  the  possible  contributions 
of  other  sources  of  HCl  or  similar 
respiratory  irritants. 


The  standards  for  emissions  must  also 
protect  against  significant  and 
widespread  adverse  environmental 
effects  to  wildlife,  aquatic  life,  and  other 
natural  resources.  The  NLA  did  not 
conduct  a  formal  ecological  risk 
assessment.  However,  we  have  reviewed 
publications  in  the  literature  to 
determine  if  there  would  be  reasonable 
expec:tation  for  serious  or  widespread 
adverse  effects  to  natural  resources. 

We  consider  the  following  aspects  of 
pollutant  exposure  and  effects:  Toxicity 
effects  from  acute  and  chronic 
exposures  to  expected  concentrations 
around  the  source  (as  measured  or 
modeled),  persistence  in  the 
environment,  local  and  long-range 
transport,  and  tendency  for  bio- 
magnification  with  toxic  effects 
manifest  at  higher  trophic  levels. 

No  research  has  been  identified  for 
effects  on  terrestrial  animal  species 
beyond  that  cited  in  the  development  of 
the  HCl  RfC.  Modeling  calculations 
indicate  that  there  is  little  likelihood  of 
chronic  or  widespread  exposure  to  HCl 
at  concentrations  above  the  threshold 
around  lime  manufacturing  plants. 
Based  on  these  considerations,  we 
believe  that  the  RfC  can  reasonably  be 
expected  to  protect  against  widespread 
adverse  effects  in  other  animal  species 
as  well. 

Plants  also  respond  to  airborne  HCl 
levels.  Chronic  exposure  to  about  600 
|ig/m*  can  be  expected  to  result  in 
discernible  effects,  depending  on  the 
plant  species.  Plants  respond  differently 
to  HCl  as  an  anhydrous  gas  than  to  HCl 
aerosols.  Relative  humidity  is  important 
in  plant  response;  there  appears  to  be  a 
threshold  of  relative  humidity  above 
which  plants  will  incur  twice  as  much 
damage  at  a  given  dose.  Effects  include 
leaf  injury  and  decrease  in  chlorophyll 
levels  in  various  species  given  acute.  20- 
minute  exposures  of  6,500  to  27.000  ^g/ 
m '.  A  field  study  reports  different 
sensitivity  to  damage  of  foliage  in  50 
species  growing  in  the  vicinity  of  an 
anhydrous  aluminum  chloride 
manufacturer.  American  elm,  bur  oak, 
eastern  white  pine,  basswood,  red  ash 
and  several  bean  species  were  observed 
to  be  most  sensitive.  Concentrations  of 
HCl  in  the  air  were  not  reported. 
Chloride  ion  in  whole  leaves  was  0.2  to 
0.5  percent  of  dry  weight;  sensitive 
species  showed  damage  at  the  lower 
value,  but  tolerant  species  displayed  no 
injury  at  the  higher  value.  Injury 
declined  with  distance  from  the  source 
with  no  effects  observed  beyond  300 
meters.  Maximum  modeled  long-term 
HCl  concentrations  (less  than  10  ng/m') 
are  well  below  the  600  ng/m'  chronic 
threshold,  and  the  maximum  short-term 
HCl  concentration  (540  ng/m')  is  far 
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below  the  h.SOO  ng/m'  acute  exposure 
threshold.  Therefore,  no  adverse 
exposure  effects  are  anticipated. 

Prevailing  meteorology  strongly 
determines  the  fate  of  HCl  in  the 
atmosphere.  However,  HCl  is  not 
considered  a  strongly  persistent 
pollutant,  or  one  where  long  range 
transport  is  important  in  predicting  its 
ecological  effects.  In  the  atmosphere. 
HCl  can  be  expected  to  be  absorbed  into 
aqueous  aerosols,  due  to  its  great 
affinity  for  water,  and  removed  frum  the 
troposphere  by  rainfall.  In  addition,  HCl 
will  react  with  hvdroxy  ions  to  yield 
water  plus  chloride  ions.  However,  the 
(oncentration  of  hydroxy  ions  in  the 
troposphere  is  low,  so  HCl  may  have  a 
relativelv  long  residence  time  in  areas  of 
low  humidity  No  studies  are  reported 
of  HCl  levels  in  ponds  or  other  small 
water  bodies  or  soils  near  major  sources 
of  HCl  emissions.  Toxic  effects  of  HCl 
to  aquatic  organisms  would  likely  be 
due  to  the  hydronium  ion,  or  acidity. 
Aquatic  organisms  in  their  natural 
environments  often  exhibit  a  broad 
range  of  pH  tolerance  Effects  of  HCl 
deposition  to  small  water  bodies  and  to 
soils  will  primarily  depend  on  the 
extent  of  neutralizing  by  carbonates  or 
other  buffering  compounds.  Chloride 
ions  are  essentially  ubiquitous  in 
natural  waters  and  soils  so  minor 
increases  due  to  deposition  of  dissolved 
HCl  will  have  muc  h  less  effect  than  the 
deposited  hydronium  ions.  Deleterious 
effects  of  HCl  on  ponds  and  soils,  where 
such  effects  might  be  found  near  a  major 
source  emitting  to  the  atmosphere, 
likely  will  be  local  rather  than 
widespread,  as  observed  in  plant 
foliage. 

Effects  of  HCl  on  tissues  are  generally 
restricted  to  those  immediately  affected 
and  are  essentially  acidic  effects.  The 
rapid  solubility  of  HCl  in  aqueous 
media  releases  hydronium  ionsv  which 
can  be  corrosive  to  tissue  when  above  a 
threshold  concentration.  The  chloride 
ions  may  be  concentrated  in  some  plant 
tissues,  but  may  be  distributed 
throughout  the  organism,  as  most 
organisms  have  chloride  ions  in  their 
fluids.  Leaves  or  other  tissues  exposed 
to  HCl  may  show  some  concentration 
above  that  of  their  immediate 
environment;  that  is,  some  degree  of 
bioconcentration  can  occur.  However, 
long-term  storage  in  specific  organs  and 
biomagnification  of  concentrations  of 
HCl  in  trophic  levels  of  a  food  chain 
would  not  be  expected.  Thus,  the 
chemical  nature  of  HCl  results  in 
deleterious  effects,  that  when  present, 
are  local  rather  than  widespread. 

In  conclusion,  acute  and  chronic 
exposures  to  expected  HCl 
concentrations  around  the  source  are 


not  expected  to  result  in  adverse 
toxicitv  effects.  Hvdrngen  chloride  is 
not  persistent  in  the  en\ironment.      ^ 
Effects  of  HCl  on  ponds  and  soils  are 
likely  to  be  local  rather  than 
w  idespread  Finally.  HCl  is  not  believed 
to  result  in  biomagnification  or 
bioaccumulation  in  the  environment. 
Therefore,  we  do  not  anticipate  any 
adverse  ecological  effects  from  HCl. 

The  results  of  the  exposure 
assessment  showed  that  exposure  levels 
to  baseline  HCl  emissions  from  lime 
production  facilities  are  well  below  the 
health  threshold  value.  Additionally, 
the  threshold  values,  for  which  the  RfC 
and  AEGL  values  were  determined  to  be 
appropriate  values,  were  not  exceeded 
when  considering  conservative 
estimates  of  exposure  resulting  from 
lime  kiln  emissions  as  well  as 
considering  background  exposures  to 
HC;l  and  therefore,  represent  an  ample 
margin  of  safety.  Furthermore,  no 
significant  or  widespread  adverse 
environmental  effects  from  HCl  is 
anticipated  Therefore,  under  authority 
of  section  112(d)(4),  we  have 
determined  that  further  control  of  HCl 
emissions  from  lime  manufacturing 
plants  is  not  necessarv. 

We  considered  establishing  a  limit  for 
mercury  emissions  from  lime  kilns,  but 
there  is  no  MACT  floor  for  mercury — 
that  is,  we  know  of  no  way  to  establish 
an  achievable  floor  standard  for  mercur>' 
beyond  selecting  an  arbitrarily  high 
emission  limit  that  any  source  could 
achieve  under  any  circumstance  since 
no  source  controls  mercury  emissions 
using  a  means  of  control  that  can  be 
duplicated  by  other  sources.  We  also 
have  initially  determined  that  an 
emission  limit  for  mercury  based  on  a 
beyond-the-MACT-floor  option  is  not 
considered  cost  effective  at  this  time; 
nor  is  a  bevond-the-floor  standard 
justified  for  mercury  after  otherwise 
taking  into  account  cost,  non-air  quality 
environmental  and  health  impacts,  and 
energy  considerations. 

D.  How  Did  We  Determine  the  MACT 
Floor  for  Emission  Units  at  Existing 
Lime  Manufacturing  Plants? 

1.  PM  From  the  Kiln  and  Cooler 

In  establishing  the  MACT  floor, 
section  112(d)(3)(A)  of  the  CAA  directs 
us  to  set  standards  for  existing  sources 
that  are  no  less  stringent  than  the 
average  emission  limitation  achieved  in 
practice  by  the  best  performing  12 
percent  of  existing  sources  (for  which 
there  are  emissions  data)  where  there 
are  more  than  30  sources  in  the  category 
or  subcategory.  Among  the  possible 
meanings  for  the  word  "average"  as  the 
term  is  used  in  the  CAA,  we  considered 


two  of  the  most  common.  First, 
"average"  could  be  interpreted  as  the 
arithmetic  mean  The  arithmetic  mean 
of  a  set  of  measurements  is  the  sum  of 
the  measurements  divided  by  the 
number  of  measurements  in  the  set.  The 
word  "average"  could  also  be 
interpreted  as  the  median  of  the 
emission  limitation  values.  The  median 
is  the  value  in  a  set  of  measurements 
below  and  above  which  there  are  an 
equal  number  of  values  (when  the 
measurements  are  arranged  in  order  of 
magnitude).  This  approach  identifies 
the  emission  limitation  achieved  by 
those  sources  within  the  top  12  percent, 
arranges  those  emissions  limitations 
achieved  in  order  of  magnitude,  and  the 
control  level  achieved  by.  and 
achievable  by.  the  median  source  is 
selected,  Either  of  these  two  approaches 
could  be  used  in  developing  MACT 
standards  for  different  source  categories. 

We  obtained  PM  data  for  47  lime  kilns 
over  the  course  of  developing  the 
proposed  rule.  The  most  comprehensive 
body  of  data,  and  we  believe  the  one 
that  most  accurately  approximates  the 
performance  achieved  by.  and 
achievable  by.  the  average  of  the  best  12 
percent  of  existing  sources  for  which  the 
Agency  has  emission  data,  are  PM 
limitations  contained  in  State  and  local 
agency  permits  for  these  sources.  We 
used  the  permit  limitations  for  the  kilns 
(along  with  the  supporting  PM 
emissions  data)  in  our  MACT  floor 
analysis  because  the  permit  limitations 
were  indicative  of  the  variability  in  the 
long-term  performance  of  the  emission 
controls,  VVe  examined  multiple  sets  of 
PM  emissions  data  obtained  from  the 
individual  kilns  during  compliance 
testing  to  assure  that  the  permit 
limitations  do  not  underestimate  the 
pollution  control  capabilities  of  these 
sources  (i.e.,  that  actual  performance  is 
not  superior  to  the  permit  limits,  in 
which  case  the  MACT  floor  would  need 
to  be  based  on  that  superior 
performance;  see  Sierra  Club  v.  EPA, 
167  F.  3d  658.  661-62  (D.C.  Cir.  1999)). 

Simply  taking  the  average  or  mean  of 
the  lowest  12  percent  of  the  emissions 
data  (without  considering  permit 
hmitations,  i.e..  achievability  of  the 
technology  over  the  long-term)  would 
not  account  for  the  inherent  variability 
of  performance  of  well-designed  and 
operated  emission  controls,  since 
individual  emissions  tests  are  based  on 
short  durations  of  sampling,  typically  3 
hour  tests  (because  of  the  absence  of  PM 
continuous  emissions  monitors)  and, 
thus,  we  would  be  required  to 
extrapolate  these  "snapshot"  data  to 
ascertain  long-term  achievable 
performance.  Additionally,  we  obtained 
multiple  compliance  test  data  for  the 
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top  performing  kilns  (where  available): 
some  of  the  kilns'  data  var>'  over  two 
orders  of  magnitude  and  vary  up  to  their 
permit  limit.  Further,  these  multiple 
data  sets  indicate  that  some  of  these  top 
performing  kilns  would  not  be  able  to 
meet  an  emission  limit  based  on  a 
strictly  arithmetic  average  of  the  top 
performing  kilns"  emissions  data  (the 
result  being  a  standard  not  achieved  by 
the  average  of  the  best  performing 
sources,  and  henc:e  impermissible). 

We  arrayed  the  data  tjy  permit 
limitation,  from  lowest  to  highest,  in 
units  of  lbs  PM/ton  of  limestone  feed, 
along  with  the  associated  PM  emissions 
test  data.  The  best  performing  12 
percent  of  the  47  kilns  are  the  best 
performing  six  kilns,  with  the  third  and 
fourth  best  performing  kilns  being  the 
median.  The  six  best  performing  kilns' 
permit  limits  for  PM  are  0.10,  0.12.  0.12. 
0.12.  0.21.  and  0.21  lb/ton  limestone 
feed  and  are  equipped  with  either  a  FF 
or  ESP.  The  emission  test  data 
associated  with  these  kilns  indicate  that 
these  kilns  have  indeed  achieved  the 
limits  in  their  State  permits.  The  test 
data  for  the  kilns  permitted  at  or  below 
0.12  lb  PM/ton  limestone  vary  from 
0.0091  to  0.0925  lb  PM/ton  limestone. 
We  do  not  believe  that  these  kilns  could 
consistently  achieve  standards  which 
are  lower  than  the  permit  limitation  of 
0.12  lb  PM/ton  limestone  level,  due  to 
the  probable  long-term  variability. 
Therefore,  we  art;  proposing  a  MACT 
floor  PM  emission  limit  of  0.12  lb  PM/ 
ton  limestone  for  lime  kilns  at  existing 
lime  plants,  using  the  median  approach 
of  the  permit  limits,  which  the 
associated  emissions  data  show  to  be 
achievable  and  show  as  well  to  be  a 
reasonable  approximation  of  the 
achievable  performance  of  the  average 
of  the  h(;st  performing  12  percent  of 
kilns  for  which  we  have  emissions  data, 
taking  into  consideration  long-term 
variability  in  performance. 

Most  lime  coolers  (approximately  96 
percent)  in  the  lime  manufacturing 
industry  use  ambient  air  for  cooling  and 
are  integrated  with  the  kiln  such  that  all 
the  cooler  exhaust  goes  directly  to  the 
kiln  for  use  as  combustion  air.  or  else 
the  cooling  of  the  lime  takes  place 
within  the  kiln  itself  (e.^.,  in  vertical 
kilns).  Thus,  for  96  percent  of  the  lime 
kilns,  their  emissions  are  actually  the 
kiln  and  cooler  emissions  combined. 
The  kiln  PM  emission  limit  of  0.12  lb/ 
ton  limestone  is  based  on  kiln  permit 
limits  and  associated  emissions  data 
where  the  kiln  and  cooler  emissions  are 
combined.  That  is,  based  on  our  review 
of  the  questionnaire  responses, 
discussions  with  plant  personnel,  and 
State  permit  information,  none  of  the 
best  performing  kilns  has  a  lime  cooler 


with  a  separate  exhaust  to  the 
atmosphere.  Thus,  the  kiln  PM  emission 
limjt  applies  to  the  emissions  from  both 
the  kiln  and  cooler.  For  the  96  percent 
of  the  kilns  with  no  separate  cooler 
exhaust,  this  would  have  no  effect;  that 
is.  the  coolers'  emissions  are  already 
combined  with  the  kiln  prior  to  venting 
to  the  atmosphere.  For  the  few  kilns 
with  grate  coolers  that  separately  vent  a 
portion  of  the  cooler  exhaust  to  the 
atmosphere,  the  sum  of  the  emissions 
from  the  kiln(s)  and  the  grate  cooler 
exhaust{s)  at  the  existing  lime 
manufacturing  plant  would  be  subject  to 
the  kiln  and  cooler  emission  limit  of 
0.12  lb  PM/ton  limestone  feed.  With  this 
approach,  the  emissions  from  the  kiln 
and  cooler  are  subject  to  one  emission 
limit,  regardless  of  whether  the  kiln  and 
cooler  emissions  are  combined  prior  to 
release  to  the  atmosphere.  This  reflects 
the  performance  achieved  by.  and 
achievable  by  (taking  operating 
variability  into  account),  the  median  of 
the  12  percent  best  performing  kilns  for 
which  the  Agency  has  emissions  data. 
Further,  since  we  have  defined  the 
affected  source  to  include  all  kilns  and 
coolers  at  a  lime  manufacturing  plant, 
the  kiln  and  cooler  PM  emission  limit 
applies  to  the  combined  emissions  of 
PM  from  all  of  the  kilns  and  coolers  at 
the  existing  lime  manufacturing  plant. 

During  the  review  of  a  draft  of  this 
proposal  by  the  Small  Business 
Advocacy  Review  (SBAR)  Panel,  an 
issue  was  raised  about  the  potential  for 
increases  in  sulfur  dioxide  (SQ:)  and 
HCl  emissions  that  may  occur  if  sources 
opt  to  remove  existing  PM  wet  scrubbers 
and  replace  them  with  dry  PM  control 
devices  (such  as  FF  or  ESP)  in  order  to 
meet  the  proposed  kiln  PM  standard. 
About  20  percent  of  the  lime  produced 
in  the  U.S.  is  from  kilns  equipped  with 
wet  scrubbers,  and  about  90  percent  of 
the  wet  scrubbers  on  lime  kilns  at  major 
source  lime  plants  would  not  meet  the 
proposed  PM  limit.  And  although  the 
proposed  rule  would  not  dictate  how 
the  lime  kiln  PM  standard  would  have 
to  be  met.  and  our  limited  information 
indicates  that  one  or  two  lime  kilns  with 
wet  scrubbers  may  already  meet  the 
proposed  PM  standard  (this  may  be 
because  they  burn  natural  gas  as  their 
primary  fuel  source),  some  sources  may 
elect  to  upgrade  their  existing  wet 
scrubber  with  a  new  venturi  wet 
scrubber  to  meet  the  PM  standard,  while 
other  existing  sources  that  would  not 
meet  the  proposed  PM  emission  limit 
with  a  wet  scrubber  may  opt  to  replace 
the  wet  scrubber  with  a  FF.  But  because 
wet  scrubbers  are  more  effective  than  a 
FF  or  ESP  at  removing  SO:  (and  HCl). 
the  SBAR  Panel  was  concerned  that  the 


latter  approach  would  result  in 
increases  in  SO:  emissions  from  these 
kilns.  Therefore,  we  request  comment 
on  establishing  a  subcategory  because  of 
the  potential  increase  in  SO:  and  HCl 
emissions  and  other  negative 
environmental  impacts  (discussed 
further  below)  that  may  result  in 
complying  with  the  proposed  PM 
standard.  We  note,  however,  that  the 
risk  analvsis  showed  that  HCl  levels 
emitted  from  lime  kilns  (including  the 
increased  HCl  levels  from  kilns  with 
wet  scrubbers  that  are  replaced  with  FF) 
are  below  the  threshold  value  within  an 
ample  margin  of  safety. 

Although  subcategorization  normally 
is  based  on  differences  in  manufacturing 
process,  emission  characteristics,  or 
technical  feasibility,  and  is  not  justified 
by  the  sole  fact  that  a  different  type  of 
air  pollution  control  equipment  is 
utilized,  EPA  solicits  comment  on  the 
possibility  of  establishing  a  subcategory 
for  existing  lime  kilns  using  wet 
scrubbers  in  order  to  avoid  potentially 
environmentally  counterproductive 
effects  due  to  increased  emissions  of 
acid  gases  and  increased  water  and 
energy  use.  (Such  a  subcategory  would 
also  significantly  reduce  the  cost  impact 
on  industry.)  In  addition,  we  request 
comment  on  what  the  MACT  floor  PM 
limit  would  be  for  this  possible 
subcategory.  If  we  based  the  MACT  floor 
for  this  possible  subcategory  on  an 
inspection  of  the  permit  limit 
information  available  to  us.  we  would 
initially  conclude  that  a  PM  emission 
limit  of  0.6  lb  PM/ton  limestone  feed 
may  be  appropriate.  We  note,  however, 
that  in  order  to  use  permit  limits  as  a 
basis  for  a  MACT  floor  determination, 
those  permit  limits  must  accurately 
reflect  the  actual  performance  of  the 
sources  used  as  the  basis  for  the  MACT 
floor  determination  (considering  both 
emission  levels  and  operating  variability 
when  designed  and  operated  properly). 
We.  therefore,  solicit  information  both 
on  PM  permit  limits  for  wet  scrubber 
equipped  kilns  and  on  the  actual 
emissions  from  those  kilns.  Lastly,  at 
the  recommendation  of  the  SBAR  Panel, 
we  specifically  request  comment  on  any 
operational,  process,  product,  or  other 
technical  and/or  spatial  constraints  that 
would  preclude  installation  of  a  FF  or 
ESP  at  an  existing  lime  manufacturing 
plant. 

We  note,  however,  that  following  the 
SBAR  panel,  the  NLA  brought  to  our 
attention  the  fact  that  if  sources  replace 
their  wet  scrubbers  with  FF  to  comply 
with  the  kiln  PM  standard,  they  would 
most  likely  also  need  to  take  steps  to 
cool  the  exhaust  gas  stream  entering  the 
FF,  since  the  operating  temperature  of  a 
FF  may  be  400°  less  than  a  wet^scrubber. 
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Cooling  the  gas  stream  as  such  may  be 
done  using  various  techniques,  all  with 
varying  environmental  and  cost 
impacts.  In  light  of  this  new  information 
presented  by  NLA,  we  analyzed  the 
costs  of  three  PM  control  options 
available  to  sources  with  wet  scrubbers 
that  do  not  currently  meet  the  proposed 
PM  limit.  Sources  could  elect  to  replace 
the  existing  wet  scrubber  with  a  new  FF 
and  cool  the  entering  exhaust  gas  stream 
using  either  a  water  spray  system  or 
alternatively  a  kiln  preheater.  Or 
sources  may  elect  to  replace  the  existing 
wet  scrubber  with  a  new  venturi  wet 
scrubber  and  thereby  avoid  the  need  for 
gas  stream  cooling.  Based  on  our  review 
of  the  technical  performance  of  venturi 
scrubbers,  we  believe  that  a  new,  high 
efficiency  venturi  wet  scrubber  with  a 
gas  stream  pressure  drop  of  35  inches 
water  guage  or  more  could  meet  the 
proposed  lime  kiln  PM  emission  limit. 

After  reviewing  the  cost  impacts  of 
these  control  options,  we  chose  the 
venturi  wet  scrubber  as  the  basis  for 
estimating  the  proposed  rule's  impacts 
(for  kilns  with  wet  scrubbers  not 
meeting  the  proposed  PM  limit) 
because,  in  general,  this  option  was  the 
least  expensive  in  terms  of  capital  cost 
and,  in  some  cases,  annual  cost  as  well. 
We  request  comment  on  our  cost 
analyses  of  these  control  options  (the 
details  of  which  may  be  found  in  the 
docket)  and  on  our  determination  to 
base  the  impacts  estimates  of  the 
proposed  rule  on  this  venturi  scrubber 
control  option.  We  also  acknowledge, 
that  the  NLA's  cost  estimates  lead  them 
to  conclude  that  it  may  be  less 
expensive  for  sources  to  install  a  FF 
with  gas  stream  cooling  rather  than 
install  new  venturi  wet  scrubbers. 

In  addition,  there  would  be  different 
emission  and  environmental  impacts 
depending  on  the  control  option 
selected  by  sources  with  existing  wet 
scrubbers  not  meeting  the  proposed  PM 
limit.  For  the  control  option  of  a  wet 
scrubber  being  replaced  with  a  new  FF. 
we  estimate  that  national  HCl  emissions 
would  increase  by  about  1.000  tons/yr, 
and  national  SO:  emissions  would 
increase  by  about  15.000  tons/yr.  The 
NLA  commented  during  the  SBAR   . 
Panel  that  the  resulting  SO:  increases 
under  this  option  could  cause  a  lime 
plant  to  become  subject  to  new  source 
review  (NSR)  rule  requirements,  and  the 
source  would,  thus,  incur  additional 
costs  associated  with  this  review. 
Sources  utilizing  this  control  option 
may  or  may  not  be  excluded  from  NSR 
if  it  is  a  pollution  control  project.  Under 
the  current  NSR  rules  and  guidance,  a 
net  emissions  increase  of  40  tons/yr  SO: 
would  trigger  NSR  even  if  this  increase 
was  due  to  a  pollution  control  project. 


unless  the  control  project  qualified  for 
a  Pollution  Control  Project  Exclusion. 
The  EPA  is  currently  revising  the  NSR 
rules.  Finally,  no  change  in  SO:  or  HCl 
emissions  would  be  expected  for 
sources  that  replace  existing  wet 
scrubbers  with  new  venturi  wet 
scrubbers.  With  no  resulteint  SO: 
emissions  increases,  it  would  be 
unlikely  that  sources  would  seek  an 
NSR  exclusion. 

We  also  acknowledge  there  would  be 
additional  negative  environmental 
impacts  if  all  kilns  with  wet  scrubbers 
not  meeting  the  proposed  PM  limit  are 
replaced  with  new  venturi  wet 
scrubbers.  These  impacts  would  include 
an  increase  in  national  water 
consumption  by  about  4.2  billion 
gallons  per  year  from  current  levels,  and 
an  increase  in  electricity  consumption 
by  about  7.2  million  kilowatt-hours/yr. 
(Industry  estimates  that  along  with  this 
additional  electricity  consumption,  an 
additional  8.000  tons/yr  of  carbon 
dioxide  would  be  emitted  from  fossil 
fuel  fired  electrical  power  generating 
stations.)  These  increases  result  from 
the  new  venturi  wet  scrubbers  requiring 
a  higher  water  flow  rate  and  larger  fans 
to  handle  the  increased  gas  pressure 
drop.  We  note,  however,  that  with  a 
higher  PM  limit  for  a  possible  wet 
scrubber  subcategory,  national  PM 
emissions  from  lime  kilns  would  be 
approximately  1.000  tons/vT  greater 
than  if  there  were  no  subcategory. 

2.  Mercury  From  the  Kiln 

Mercury  emitted  from  lime  kilns 
originates  front  the  raw  materials  and 
fuels  fed  to  the  kiln.  In  considering  a 
potential  floor  for  mercury  from  these 
emission  units,  we  considered  both  at- 
the-stack  controls  and  substitution  of 
feed  and  fuels  as  a  potential  basis  for  a 
standard.  Since  no  sources  are 
controlling  the  mercury  emissions  from 
their  lime  kilns  using  at-the-stack 
controls,  such  control  cannot  be  the 
basis  for  a  floor  standard. 

Switching  of  raw  material  feed  or  fuel 
is  also  not  a  basis  for  establishing  a  floor 
standard  because  these  means  of  control 
are  not  available,  leading  to 
unachievable  standards.  Nor  is  there 
any  indication  that  feed  or  fuel 
substitution  would  control  mercur>' 
emissions  from  these  sources.  The 
reasons  for  these  conclusions  are  set  out 
below. 

Substitution  of  raw  materials,  i.e., 
feedstock  substitution,  is  not  an 
available  means  of  control.  First,  raw 
materials  are  proprietary.  No  kiln  can 
use  another's  raw'  materials.  Thus,  a 
standard  based  on  feed  control  is  not 
achievable  because  it  is  not  even 
available.  No  second  kiln  could 


duplicate  a  "low  mercury    source  s 
performance,  even  assuming  there  was  a 
low  mercur>'  source  of  feed  material.  In 
addition,  we  are  aware  of  no  data  or 
information  indicating  that  a  certain 
type  of  limestone  or  source  of  limestone 
has  a  lower  concentration  of  mercury, 
and  although  such  deposits  may  exist, 
we  do  not  believe  such  deposits  of 
limestone  exist  sufficiently  throughout 
the  U.S.  to  supply  the  industry.  Further, 
assuming  there  was  a  widespread  source 
of  limestone  with  a  lower  level  of 
mercury  (which  is  highly  unlikely),  it  is 
unclear  that  this  would  lead  to  lower 
mercury  emissions  (or  what  the 
reductions  of  mercury  emissions  would 
be),  since  mercury  emissions  from  lime 
kilns  also  originate  from  the  fuel. 

A  floor  standard  based  on  substitution 
of  so-called  clean  mercur\'  fossil  fuels  is 
likewise  not  achievable  due  to 
unavailability  of  this  means  of  control. 
The  floor  for  existing  sources  would 
have  to  be  based  on  either  coal  or 
natural  gas  substitution  since  there  are 
enough  sources  using  coal  or  natural  gas 
to  constitute  a  MACT  floor  for  existing 
kilns.  However,  there  are  simply 
inadequate  amounts  of  'low  mercury" 
coal  and  natural  gas  available  to  power 
this  industry.  Thus,  we  see  no  feasible 
way  for  the  lime  industry  to  function  if 
it  can  only  use  the  6  percent  "cleanest" 
fuels  to  make  its  product.  See  H.R.  Rep. 
No.  101--190,  101st  Cong.  2d  sess.  328 
("MACT  is  not  intended  *   *    *  to  drive 
sources  to  the  brink  of  shutdown"). 

Nor  do  we  see  any  evidence  that  "low 
mercury"  coal  exists.  Our  analysis 
shows  that  the  average  mercury  levels 
for  the  various  coal  types — bituminous, 
subbituminous.  and  lignite  coals — are 
nearly  the  same  at  around  0.1  part  per 
million  by  weight.  These  data  show  that 
there  is  not  a  certain  type  of  coal  that 
has  a  lower  mercury  level. 

Also,  based  on  the  data  in  the  EPA 
Utility  Study  and  Report  to  Congress, 
emissions  of  other  HAP  metals  would  or 
could  increase  if  coal  or  oil  were  to  be 
substituted  to  try  and  achieve  lower 
mercur>'  emissions.  These  data  indicate 
that  levels  of  HAP  metals  in  coal  are  so 
variable  that  decreases  in  emissions  of 
one  HAP  metal  are  offset  by  increases  in 
others  when  different  coals  are  used  as 
fuel.  These  data  also  show  that  if  fuel  oil 
is  substituted  for  coal,  nickel  emissions 
will  increase  because  fuel  oil  typically 
contains  more  nickel  than  coal.  Thus, 
based  on  these  data,  we  believe  that  fuel 
switching  among  coal  and  oil  is  not  an 
effective  means  of  controlling  HAP 
metal  emissions  (including  mercury), 
even  if  this  were  an  available  means  of 
control. 

For  new  as  well  as  existing  kilns,  we 
considered  basing  the  floor  for  mercury 


"HIM)1» 


IcdtT.il   Kt'i^istir    V'nl    Tw     \'n    24=i/Fridav    Dprembpr  20,   2002  /  Proposed  RuIps 


on  the  use  of  natural  gas.  although  the 
few  mercury  emissions  data  we  have 
cannot  allow  us  to  definitively  state 
what  effect  fuel  type  has  on  emissions. 
However,  we  do  not  regard  natural  gas 
fuel  substitution  as  an  available 
technology  for  new  sources.  Natural  gas 
is  not  readily  available  throughout  the 
U.S.,  i.e.,  the  infrastructure  for  its 
delivery  (pipelines,  pumping  stations, 
etc.)  is  not  available  for  all  locations 
where  lime  manufacturing  plants  exist 
and  is  not  expected  to  be  economically 
available  to  build  such  infrastructure 
throughout  the  U.S.  Although  U.S. 
natural  gas  reserves  may  be  considered 
plentiful,  the  gas  still  needs  to  be 
extracted  through  drilling  and  the 
construction  of  wells.  Thus,  for  plants 
located  far  from  a  natural  gas  pipeline, 
natural  gas  is  not  a  reasonable 
alternative.  Additionally,  although  the 
infrastructure  (pipelines,  wells,  storage 
facilities)  can  be  built,  the  delivery 
capacity  will  likely  not  be  available  to 
accommodate  a  fuel  switch  to  natural 
gas  within  the  time  frame  by -which  new 
kilns  would  have  to  comply. 

We  note  further  that  the  amounts  of 
mercury  emitted  by  these  kilns  is  small, 
roughly  one  pound  per  plant  per  year. 
Although  the  floor  provisions  of  the 
CAA  do  not  provide  a  de  minimis 
exception  to  establishing  floors,  see 
National  Lime  v.  EPA,  233  F.  3d  at  640. 
the  small  amounts  of  mercury  emitted 
reinforce  the  Agency's  technical 
determinations  that  control  via 
substitutions  of  feed  or  fuel  are  neither 
feasible  nor  likely  to  be  effective  since 
random  variability  in  these  feed  and 
fuels  will  likely  result  in  equal  amounts 
of  mercury  being  emitted  in  any  case. 
Indeed,  it  is  the  Agency's  view  that  not 
even  a  single  source  could  reliably 
duplicate  its  own  performance  for 
mercury  due  to  the  small  amounts 
emitted  and  the  random  variability  of 
fuels  and  feed. 

3.  PM  and  Opacity  From  MPO 

There  are  numerous  types  of  MPO 
such  as  grinding  mills,  storage  bins, 
conveying  systems  (such  as  bucket 
elevators  and  belt  conveyors),  transfer 
points,  and  screening  operations  at  each 
lime  manufacturing  plant.  We 
investigated  whether  there  were  any 
MPO  subject  to  standards  more  stringent 
than  the  NSPS  subpart  OOO.  or 
otherwise  performing  with  consistently 
lower  emissions  than  required  by  the 
NSPS  (i.e..  performing  at  a  lower  level 
without  being  subject  to  a  regulatory 
limit),  that  would  serve  as  a  basis  for  a 
MACT  floor.  To  this  end.  we  reviewed 
the  applicable  requirements  for  lime 
manufacturing  plants  located  in 
nonattainment  areas  for  PMIO 


(particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  10 
microns),  since  presumably  these  areas 
of  the  U.S.  would  be  the  most  likely  to 
have  more  stringent  PM  emission 
limitations.  We  found  seven  lime 
manufacturing  plants  located  in  PMlO 
nonattainment  areas.  The  information 
available  to  us  on  these  plants  indicated 
that  no  MPO  were  subject  to  standards 
more  stringent  than  the  NSPS  subpart 
OOO  or  otherwise  performing  better.  We 
believe  that  the  NSPS  subpart  OOO 
standards  reasonably  reflect  the  level  of 
performance  achieved  by,  and 
achievable  by.  the  average  of  the  best 
performing  12  percent  of  sources. 

The  basis  for  the  MACT  floor  for  these 
emission  units  is  the  NSPS  subpart 
OOO  as  it  has  been  applied  to  lime 
manufacturing  plants,  which  serves  as  a 
reasonable  measure  of  the  performance 
of  the  average  of  the  best  performing 
sources.  The  NSPS  subpart  OOO  sets 
PM.  opacity,  and  visible  emission  limits 
for  limestone  MPO  that  were 
constructed,  reconstructed,  or  modified 
after  August  31.  1983.  We  investigated 
whether  enough  of  these  MPO  are 
located  at  lime  manufacturing  plants 
subject  to  the  NSPS  subpart  OOO  to 
make  a  MACT  floor  determination. 
Using  the  median  approach  to 
determining  MACT  floors,  at  least  6 
percent  would  need  to  be  subject  to  the 
NSPS  subpart  OOO 

In  one  approach  to  estimating  the 
number  of  MPO  at  lime  manufacturing 
plants  that  are  subject  to  the  NSPS 
subpart  OOO,  we  estimate  that  there  are 
104  lime  manufacturing  plants  in  the 
U.S..  and  that  at  least  seven  of  these 
were  built  after  August  31,  1983.  All  of 
the  MPO  associated  with  these  new, 
greenfield  lime  manufacturing  plants 
that  were  built  after  August  31.  1983. 
would  be  subject  to  the  NSPS  subpart 
OOO.  Therefore,  at  least  6.7  percent  (7/ 
104)  of  the  MPO  are  subject  to  the  NSPS 
subpart  OOO.  enough  for  the  NSPS 
subpart  OOO  to  serve  as  a  basis  for  the 
MACT  floor. 

In  another  approach  to  estimating  the 
percentage  of  lime  manufacturing  plant 
MPO  that  are  subject  to  the  NSPS 
subpart  OOO.  our  information  shows 
that  at  least  31  lime  kilns  were 
constructed  after  August  31,  1983.  out  of 
a  total  of  about  257  lime  kilns  in  the 
U.S.  Assuming  that  the  MPO  associated 
with  these  new  lime  kilns  are  also  new, 
we  estimate  that  12.1  percent  (31/257) 
of  the  MKJ  are  subject  to  the  NSPS 
subpart  OOO. 

Tnus.  with  either  approach  to 
estimating  the  number  of  MPO  at  lime 
manufacturing  plants  that  are  subject  to 
the  NSPS  subpart  OOO,  there  are 
enough  to  support  a  MACT  floor 


determination.  Therefore,  the  MACT 
floor  for  MPO  is  equivalent  to  the  NSPS 
subpart  OOO. 

E.  How  Did  We  Determine  the  MACT 
Floor  for  Emission  Units  at  New  Lime 
Manufacturing  Plants? 

The  CAA  requires  the  MACT  floor  for 
new  sources  to  be  based  on  the  degree 
of  emissions  reductions  achieved  in 
practice  by  the  best-controlled  similar 
source. 

For  HAP  metals  emissions  from  MPO 
at  new  lime  manufacturing  plants,  the 
floor  is  the  NSPS  subpart  (XDO  (the 
same  as  for  MPO  at  existing  lime 
manufacturing  plants).  As  discussed 
previously,  we  investigated  whether 
there  were  any  MPO  subject  to 
standards  more  stringent  than  the  NSPS 
subpart  OOO.  or  were  emitting  at  lower 
rates  without  being  subject  to  some  type 
of  regulatory  standards,  that  would 
serve  as  a  basis  for  MACT  for  new 
sources.  The  information  available  to  us 
indicates  that  no  MPO  are  subject  to 
standards  more  stringent  than  the  NSPS 
subpart  OOO  or  otherwise  performing 
better  Therefore,  the  floor  is  the  NSPS 
subpart  CXX). 

For  HAP  metals  emissions  from  kilns 
and  coolers,  the  floor  for  those  at  new 
lime  manufacturing  plants  is  defined  by 
the  permit  limits  and  emissions  data  for 
PM.  where  PM  is  a  surrogate  for  non- 
mercury  HAP  metals.  As  previously 
described  in  this  preamble,  the  MACT 
floor  PM  emission  limit  for  lime  kilns 
and  coolers  at  existing  lime 
manufacturing  plants  would  be  0.12  lb 
PM/ton  limestone.  This  determination 
was  based  on  the  median  approach,  i.e., 
on  the  third  best  kiln  permit  limit  of 
0.12  lb  PM/ton  limestone.  For  kilns  at 
new  lime  manufacturing  plants.  MACT 
is  based  on  the  best  controlled  similar 
source,  which  is  the  kiln  permitted  at 
the  lowest  emission  limit  [i.e.,  0.10  lb 
PM/ton  limestone).  Test  data  for  this 
kiln  indicated  that  the  emission  level 
was  0.0925  lb  PM/ton.  demonstrating 
that  this  permit  limit  is  indeed 
achievable,  and  that  the  permit  level 
reasonably  approximates  the  level  of 
performance  that  is  consistently 
achievable  by  this  kiln  (so  that  a  lower 
floor  level  would  not  be  technically 
justified).  Therefore,  the  emission  limit 
for  kilns  and  coolers  at  a  new  lime 
manufacturing  plant  is  0.10  lb/ton  stone 
feed.  As  with  the  existing  sources,  this 
emission  limit  applies  to  the  combined 
emissions  from  all  of  the  kilns  and 
coolers  at  a  new  lime  manufacturing 
plant. 

As  previously  described  and  for  the 
same  reasons  that  there  is  no  MACT 
floor  for  mercurv'  for  kilns  at  existing 
lime  manufacturing  plants,  and  the 
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beyond-the-MACT-floor  options 
considered  for  kilns  at  existing  lime 
manufacturing  plants  are  not  justified, 
there  is  no  MACT  for  mercury  for  kilns 
at  new  sources. 

F.  What  Control  Options  Beyond  the 
MACT  Floor  Did  We  Consider? 

Raw  material  feed  or  fuel  switching 
may  be  considered  potential  beyond- 
the-floor  options  for  mercury,  but  as 
previously  stated,  no  data  or 
information  is  available  indicating  thdt 
a  certain  type  of  limestone  or  source  of 
limestone  has  a  lower  concentration  of 
mercury  or  is  generally  available 
throughout  the  countr\'.  In  addition. 
even  if  deposits  of  limestone  with  low 
levels  of  mercury  were  to  be  found,  it 
is  unlikely  that  the  limestone  would  be 
in  close  proximity  to  the  majority  of 
lime  manufacturing  plants  in  the  U.S. 
and,  thus,  the  cost  of  transporting  the 
limestone  to  lime  manufacturing  plants 
would  be  prohibitively  expensive. 
(There  would  also  be  increased  energ} 
use  associated  with  this  option  in  the 
form  of  increased  fuel  use  to  transport 
raw  materials.)  Most,  if  not  all,  lime 
manufacturing  plants  are  sited  and 
located  adjacent  to  or  in  close  proximity 
to  their  source  of  limestone  (usually  a 
quarry  or  mine)  to  avoid  the  high  cost 
of  transporting  the  material. 

Regarding  fuel  switching  as  a  possible 
mercury  MACT  fioor  or  beyond-the- 
MACT-floor  option  for  existing  or  new 
kilns,  using  a  fuel  with  a  lower  level  of 
mercury,  such  as  natural  gas  (instead  of 
coal),  may  result  in  lower  lime  kiln 
mercury  emissions.  However,  there  are 
no  data  available  to  quantify  what  the 
emissions  reductions  would  be  since 
our  analysis  indicates  that  most  mercury 
emissions  originate  from  the  limestone 
feed  material  (compared  with  coal),  and 
so  the  emissions  reductions  that  would 
be  achieved  via  switching  from  coal  to 
natural  gas  are  uncertain. 

Further,  as  explained  above,  natural 
gas  is  not  readily  available  throughout 
the  U.S.  (i.e.,  the  infrastructure  for  its 
delivery  (pipelines,  pumping  stations, 
etc.)),  is  not  available  for  all  locations 
where  lime  manufacturing  plants  exist, 
and  is  not  expected  to  be  economically 
available  to  build  such  infrastructure 
throughout  the  U.S. 

We  considered  another  beyond-the- 
MACT-floor  option  based  on  activated 
carbon  injection — a  mercur\'  control 
technology  currently  used  on  various 
types  of  waste  combustors.  However, 
based  on  the  already  relatively  low 
levels  of  mercury  emissions  from  lime 
kilns,  we  expect  that  relatively  low 
emissions  reductions  would  be  achieved 
from  this  technology.  (Use  of  activated 
carbon  injection  also  generates  a 


mercury-bearing  waste  stream  to  be 
disposed  of.)  The  few  mercury 
emissions  data  available  (four  data 
points)  range  from  0.7  to  2.5 
micrograms/dry  standard  cubic  meter 
(referenced  to  7  percent  oxygen).  These 
uncontrolled  levels  are  10  to  100  times 
lower  than  the  mercury  emission 
standards  established  for  various  types 
of  waste  combustors  and  translate  to  an 
average  annual  emission  rate  of 
approximately  1  lb/year  per  lime  kiln. 
Thus  this  beyond-the-floor-control 
option  would  not  be  cost-effective 
because  of  the  low  emissions  reductions 
expected  and  the  high  cost  of  control. 
Further,  use  of  activated  carbon 
generates  an  additional  waste  to  be 
disposed  of.  and  there  are  increases  in 
energy  use  associated  with  the 
technology.  After  considering  cost, 
energy,  and  non-air  human  health  and 
environmental  impacts,  our  initial 
conclusion  is  that  basing  beyond-the- 
flnor  standards  for  mercury  on  use  of 
activated  carbon  is  not  warranted. 

For  HAP  metal  (PM)  emissions  from 
the  kiln  and  MPO,  no  technologies  were 
identified  that  would  perform  better 
than  the  technologies  representative  of 
the  MACT  floors  that  were  determined. 

Raw  material  feed  or  fuel  switching  is 
not  a  beyond-the-MACT-floor  option  for 
PM  control  from  lime  kilns,  for  reasons 
similar  as  to  why  it  is  not  an  option  for 
mercury  control.  Regarding  feed 
material  switching,  no  data  or 
information  is  available  indicating  that 
using  a  certain  type  or  source  of 
limestone  would  have  a  lower  HAP 
metals  content  or  would  lead  to  reduced 
PM  emissions.  We  do  not  believe  that 
such  deposits  of  limestone  exist  or  that 
use  of  a  certain  type  of  limestone  would 
consistently  result  in  lower  PM  or 
metals  emissions.  Further,  assuming 
there  was  a  widespread  source  of 
limestone  with  a  lower  HAP  metals 
content  (which  is  highly  unlikely),  it  is 
unclear  that  this  would  lead  to  lower 
HAP  metals  emissions  (or  what  the 
reductions  of  the  HAP  metals  emissions 
would  be)  since  HAP  metals  emissions 
from  lime  kilns  would  also  originate 
from  the  fuel.  In  addition,  even  if 
deposits  of  limestone  with  low  levels  of 
HAP  metals  or  a  lower  PM-producing 
limestone  were  to  be  found,  the  cost  of 
transporting  the  limestone  to  lime 
manufacturing  plants  would  be 
prohibitively  expensive.  In  addition,  as 
noted  earlier,  there  would  be  increased 
energy  usage  associated  with  the 
transport  of  large  amounts  of  raw 
materials. 

Regarding  fuel  switching  as  a  possible 
beyond-the-MACT-floor  option  for  HAP 
metals,  using  a  fuel  with  a  lower  level 
of  metals,  such  a  natural  gas  (compared 


to  coal),  may  result  in  lower  lime  kiln 
metals  emissions.  However,  there  are 
insufficient  data  available  to  quantify 
what  the  emissions  reductions  would 
be,  since  as  we  described  above,  lime 
kiln  metals  emissions  also  originate 
from  the  limestone  feed  material. 
Further,  natural  gas  is  not  readily 
available  throughout  the  U.S.  [i.e.,  the 
infrastructure  for  its  delivery  (pipelines, 
pumping  stations,  etc.))  and  may  not  be 
available  for  all  locations  where  lime 
manufacturing  plants  exist.  Further,  the 
cost  of  using  natural  gas  may  be 
prohibitively  expensive  as  the  cost  of 
natural  gas  continues  to  rise  as  the 
growing  demand  for  it  rises  as  well.  We 
do  not  regard  this  as  an  available  means 
of  control  for  this  source  category.  See 
also  the  discussion  above  as  to  why  the 
use  of  natural  gas  is  not  a  viable  control 
option  for  mercury;  this  rationale  also 
applies  to  the  use  of  natural  gas  as  a 
beyond-the-floor  option  for  PM  and 
non-mercury  HAP  metals. 
Consequently,  we  are  not  proposing  any 
beyond-the-floor  standard  for  HAP 
metal  control  based  on  requiring  the  use 
of  natural  gas  rather  than  other  fossil 
fuels. 

Therefore,  the  Agency  is  proposing 
that  the  floor  standard  for  mercury 
reflect  no  existing  reduction  and  after 
considering  the  factors  set  out  in  CAA 
section  112  (d)(2),  that  no  beyond-the- 
floor  alternatives  are  achievable. 

G.  How  Did  We  Select  the  Format  of  the 
Proposed  Rule? 

The  formats  selected  for  the  proposed 
emission  limits  vary  according  to  the 
emission  source,  pollutant,  and  the 
MACT  basis  for  the  limits.  The  formats 
selected  include  a  production-based 
emission  limit,  pollutant  concentration 
limits,  and  opacity  limits. 

For  the  kihi  PM  standard,  the  "lb  PM/ 
ton  limestone"  format  was  selected  to  be 
consistent  with  the  NSPS  for  lime 
manufacturing  plants,  40  CFR  60, 
subpart  HH.  This  format  also  encourages 
kiln  energy  efficiency.  A  more  energ>' 
efficient  kiln  emits  less  exhaust  gas  per 
ton  of  limestone  processed,  which 
results  in  a  higher  gas  concentration  of 
PM  compared  to  a  less  energy  efficient 
kiln  for  the  same  amount  of  lime 
produced  and  PM  emitted.  A 
concentration  format  (e.g.,  grains  PM/ 
dry  standard  cubic  foot)  would  penalize 
more  energy  efficient  kilns. 

For  the  PM  smd  opacity  standards  for 
MPO,  a  concentration  format  for  PM  and 
the  opacity  limit  requirements  were 
selected  to  be  consistent  with  the  NSPS 
for  nonmetallic  minerals  processing,  40 
CFR  part  60,  subpart  OOO. 
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H.  How  Did  We  Select  the  Test  Methods 
and  Monitoring  Requirements  for 
Determining  Compliance  With  the 
Proposed  Rule? 

1.  PM  From  the  Kiln  and  Cooler 

Today's  proposed  rule  would  require 
you  to  conduct  a  PM  performance  test 
and  concurrently  measure  the  stone  feed 
rate  to  the  kiln  during  the  test.  If  you 
operate  a  lime  cooler  associated  with 
the  kiln  being  tested  that  has  a  separate 
exhaust  to  the  atmosphere,  you  would 
be  required  to  conduct  a  Method  5  (40 
CFR  part  60.  appendix  A-3)  test  on  the 
cooler's  exhaust  concurrently  with  the 
kiln  Method  5  test.  Method  5  is  the 
long-standing  EPA  method  for 
measuring  PM  emissions  from 
stationary'  sources. 

For  each  kiln  with  an  ESP.  if  you 
choose  to  monitor  ESP  operating 
parameters  in  lieu  of  using  a  PM 
defector  or  a  COMS.  you  would  be 
required  to  collect  and  record  the  input 
voltage  and  current  to  each  electrical 
field  of  the  ESP  during  the  PM 
performance  test,  and  then  determine 
the  3-hour  operating  limit  for  each 
parameter  for  each  electrical  field  based 
on  these  data.  We  expect  that  most  lime 
manufacturing  plants  with  ESP  already 
monitor  the  electrical  current  and 
voltage,  which  provides  an  indication  of 
the  ESP  performance  and  consequently 
PM  emissions  as  well.  For  continuous 
compliance  demonstrations,  you  would 
be  required  to  maintain  the  3-hour 
rolling  average  current  and  voltage 
input  to  each  electrical  field  of  the  ESP 
greater  than  or  equal  to  the  average 
current  and  voltage  input  to  each  field 
of  the  ESP  as  established  during  the 
performance  test.  You  would  be 
required  to  collect  and  reduce  the  data 
as  previously  described.  A  3-hour 
rolling  average  was  selected  to  be 
consistent  with  the  usual  3-hour  time 
required  for  the  PM  test  (three  test  runs 
of  at  least  1  hour). 

You  would  also  have  the  option  of 
monitoring  PM  emissions  from  an  ESP 
with  a  PM  detector,  in  lieu  of 
monitoring  ESP  parameters.  Sources 
may  determine  that  this  would  allow 
them  greater  operational  flexibility. 
These  devices  would  be  similar  to  the 
BLDS  for  FF,  which  are  discussed 
below,  but  they  are  based  on  light 
scattering  technology  (and  not  the 
triboelectric  technology). 

For  each  kiln  with  a  wet  scrubber,  you 
would  be  required  to  collect  and  record 
the  exhaust  gas  stream  pressure  drop 
across  the  scrubber  and  the  scrubber 
liquid  flow  rate  during  the  PM 
performance  test,  and  then  establish  the 
3-hour  operating  limit  for  each  of  these 
parameters  based  on  the  data.  Pressure 


drop  and  flow  rate  are  the  scrubber 
operating  parameters  most  often 
monitored  and  provide  an  indication  of 
the  scrubber's  performance  and 
consequently  PM  emissions  as  well.  For 
continuous  compliance  demonstrations, 
you  would  be  required  to  maintain  the 
3-hour  rolling  average  pressure  drop 
and  flow  rate  greater  than  or  equal  to  the 
operating  limit  established  for  these 
parameters  during  the  performance  test. 
You  would  be  required  to  collect  and 
reduce  the  data  as  previously  described. 

For  kilns  and  lime  coolers  (if  the 
cooler  has  a  separate  exhaust  to  the 
atmosphere)  controlled  by  a  FF.  if  you 
choose  not  to  use  a  COMS.  you  would 
be  required  to  install  a  BLDS.  These 
systems  are  usually  based  on  either 
triboelectric.  electrodynamic.  or  light 
scattering  technology  and  provide  an 
indication  of  relative  changes  in  particle 
mass  loading.  Leaks  in  filter  bags  or 
similar  failures  can  be  detected  early 
enough  to  warn  if  additional  inspection 
and  preventative  maintenance  are 
needed  to  avoid  major  FF  failures  and 
excessive  emissions.  When  the  system 
detects  an  increase  in  relative  PM 
emissions  greater  than  a  preset  level,  an 
alarm  sounds  automatically.  The  FF 
would  be  required  to  then  be  inspected 
to  determine  if  corrective  action  is 
necessary.  We  believe  that  the 
monitoring  of  PM  via  BLDS  is  more 
appropriate,  i.e..  a  better  technique,  than 
monitoring  FF  operating  parameters 
such  as  pressure  drop.  Some  other 
MACT  standards  require  the  use  of 
these  types  of  monitors. 

It  should  be  noted  that  BLDS  would 
also  be  required  on  positive  pressure  FF. 
which  typically  have  multiple  stacks. 
We  specifically  seek  comment  on  the 
feasibility,  practicality,  and  cost  of  using 
BLDS  for  these  types  of  FF:  and  on 
alternative  monitoring  options  for 
positive  pressure  FF  that  will  provide  a 
continuous  indication  of  a  kiln  or 
cooler's  compliance  status  with  regard 
to  PM.  We  also  seek  comment  on 
whether  EPA  Method  9,  40  CFR  part  60, 
appendix  A-4  (manual  observation  of 
opacity)  should  be  allowed  in  lieu  of 
BLDS  for  positive  pressure  FF. 

We  are  soliciting  comment  on 
requiring  the  application  of  PM 
continuous  emission  monitoring 
systems  (CEMS)  as  a  method  to  assure 
continuous  compliance  with  the 
proposed  PM  emission  limits  for  lime 
kilns  and  coolers.  Specifically,  we  are 
soliciting  comment  on  the  cost  of  PM 
CEMS.  and  the  relation  of  a  PM  CEMS 
requirement  to  the  PM  emission  limits 
that  are  proposed  today.  This  includes 
the  level  and  averaging  time  of  a  CEMS- 
based  PM  emission  limit,  the 
methodology  for  deriving  the  limit  from 


the  available  data  for  lime  kilns,  and 
any  additional  emissions  reductions 
that  could  be  expected  as  a  result  of 
using  a  PM  CEMS. 

We  have  continued  to  learn  about  the 
capabilities  and  performance  of  PM 
CEMS  through  performing  and 
witnessing  field  evaluations  and 
through  discussions  with  our  European 
counterparts.  We  believe  there  is  sound 
evidence  that  PM  CEMS  should  work  on 
lime  kilns.  See  the  revisions  we  made  to 
the  performance  specification  for  PM 
CEMS  (Performance  Specification  11 
(PS-1 1 ),  40  CFR  part  60,  appendix  B. 
and  Procedure  2.  40  CFR  part  60. 
appendix  F)  at  66  FR  641 76.  December 
12.  2001. 

During  the  review  of  a  draft  of  the 
proposed  rule  by  the  SBAR  Panel,  small 
entity  representatives  and  some  Panel 
members  requested  that  we  consider 
allowing  COMS  in  lieu  of  requiring 
BLDS  and  other  monitoring 
requirements  for  PM.  The  proposed  rule 
would  allow  the  use  of  COMS  as  an 
alternative  to  BLDS.  PM  detectors,  or 
the  monitoring  of  ESP  operating 
parameters.  However,  we  request 
summary  data  on  lime  kiln  opacity 
levels  measured  with  a  COMS,  and  we 
request  information  on  the  applicability, 
advantages,  and  disadvantages  of  using 
COMS  and  BLDS  (such  as  each 
method's  sensitivity  or  lack  of 
sensitivity,  availability  and  quality  of 
promulgated  or  approved  specifications 
and  procedures  to  verif>'  initial 
performance,  potential  interferences  or 
other  quality  assurance  problems, 
inapplicability  to  certain  APCD  designs 
or  configurations,  cost,  and  precision 
and  accuracy  relative  to  the  operating 
system  to  be  monitored  and  the 
standards  to  be  proposed). 

The  proposed  rule  would  allow 
sources  with  FF  or  ESP  to  comply  with 
a  15  percent  opacity  operating  limit,  as 
an  alternative  to  using  a  BLDS,  a  PM 
detector,  or  the  use  of  ESP  operating 
parameters.  We  request  comment  on 
using  a  COMS  to  monitor  opacity  as  an 
emission  limit  (which  would  act  as  a 
surrogate  for  HAP  metals  emissions), 
rather  than  as  an  operating  limit,  and 
what  an  appropriate  MACT  floor 
opacity  limit  would  be.  The  range  of 
opacity  levels  under  consideration  as 
the  MACT  floor  opacity  limit  for  lime 
kilns  would  be  between  10  and  15 
percent.  Sensitivity  for  COMS  is 
dependent  on  the  path  length  that  the 
light  beam  measures;  the  longer  the  path 
length,  the  more  sensitive  the 
measurement.  Performance 
Specification  1  (PS-1).  40  CFR  part  60, 
Appendix  B.  gives  the  performance 
criteria  for  COMS  used  to  measure 
opacity  for  opacity  limitation  standards 
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but  we  recognize  that  there  are  potential 
measurement  errors  associated  with 
monitoring  opacity  in  stacks,  especially 
for  emission  units  subject  to  opacity 
limits  less  than  10  percent.  The 
uncertainties  in  measurement  accuracy 
result  from  the  following:  (1)  The 
unavailability  of  calibration  attenuators 
for  opacity  levels  below  6  percent;  (2) 
the  error  associated  with  the  calibration 
error  allowances,  the  zero  and  upscale 
drift  specifications,  the  mandatory  drift 
adjustment  levels,  and  the  imprecision 
associated  with  the  allowed 
compensation  for  dirt  accumulation: 
and  (3)  the  minimum  full  scale  range  of 
80  percent  required  of  COMS  in  PS-1. 
Because  of  these  aforementioned 
limitations.  COMS  are  generally 
considered  good  "catastrophic"  control 
equipment  indicators  using  opacity 
generally  above  levels  greater  than  10 
percent  opacity. 

A  15  percent  opacity  level  is  the 
opacitv  limit  under  the  NSPS  for  lime 
kilns  (40  CFR  part  60.  subpart  HH)  and 
based  on  a  preliminarv'  analysis,  may 
also  be  the  median  opacity  permit  limit 
for  the  six  top  performing  lime  kilns.  In 
addition,  the  NLA  provided  information 
indicating  that  the  opacity  level  of  one 
of  the  top  performing  lime  kilns  (in 
terms  of  PM  emissions  and  permit  limit) 
often  varies  between  10  and  15  percent. 
Finally,  we  acknowledge  that  other 
MACT  standards,  such  as  the  Petroleum 
Refinery  MACT  (67  FR  17761)  and  the 
Secondary'  Aluminum  MACT  (65  FR 
15690).  have  allowed  the  use  of  COMS. 
In  the  Petroleum  Refinery'  MACT.  the 
rule  allows  sources  the  option  to 
comply  with  the  NSPS  (40  CFR  part  60. 
subpart  J)  emission  limitations  (which 
includes  various  opacity  limits  for 
certain  emission  units)  in  order  to 
comply  with  the  MACT  standard. 

Another  approach  to  using  a  COMS 
that  was  raised  by  some  SBAR  Panel 
members  was  to  use  it  in  a  way  similar 
to  how  a  BLDS  would  be  used  to 
indicate  the  need  for  inspection  and 
maintenance  of  the  PM  control  device. 
Under  this  approach,  we  would  specify 
a  time  period  over  which  a  significant 
increase  in  opacity  level  would  trigger 
inspection  of  the  PM  control  device  for 
leaks  or  other  malfunctions  and 
maintenance  (if  needed).  We  recognize 
that  the  COMS  currently  being  used  in 
the  lime  manufacturing  industry  have  a 
potential  for  error  at  opacities  below  10 
percent,  and  that  the  relevant  range  of 
opacities  for  the  aforementioned 
application  would  be  below  10  percent. 
If  COMS  were  allowed  under  the  final 
rule,  we  would  prefer  to  set  an  opacity 
limit  because  of  the  COMS"  ability  to 
directly  measure  opacity,  instead  of 
using  the  COMS  in  the  aforementioned 


way  (i.e.,  similar  to  how  a  BLDS  would 
be  used).  However,  we  solicit  comment 
on  this  option,  specifically  including 
comments  regarding  the  opacity  levels 
expected  from  a  kiln  in  compliance  with 
the  proposed  PM  limit  and  the 
sensitivity  of  COMS  at  those  levels. 

In  accordance  with  the  SBAR  Panel's 
recommendations,  we  request  comment 
on  whether  the  proposed  rule  should 
specify  separate,  longer  averaging  time 
periods  (or  greater  frequencies  of 
occurrence)  for  demonstrating 
compliance  with  operating  parameter 
limits,  or  other  alternative  approaches 
for  demonstrating  compliance  with 
operating  parameter  limits.  For 
example,  the  Panel  recommended  that 
we  request  comment  on  an  approach  for 
demonstrating  compliance  involving 
two  tiers  of  standards  for  monitoring 
operating  parameters  whereby,  if  the 
conditions  of  the  first  monitoring  tier 
are  exceeded,  the  facility  operator 
would  be  required  to  implement 
corrective  actions  specified  in  an 
established  plan  to  bring  the  operating 
parameter  levels  back  to  established 
levels  and.  if  the  conditions  of  the 
second  tier  are  exceeded,  the 
exceedance  would  constitute  a  violation 
of  the  standard  in  question. 

The  SBAR  Panel  recommended  that 
we  take  comment  about  the  suitability 
of  other  PM  control  device  operating 
parameters  that  could  be  monitored  to 
demonstrate  compliance  with  the  PM 
emission  limits  in  lieu  of  or  in  addition 
to  the  parameters  proposed  in  todays 
rule.  For  example,  small  entity 
representatives  suggested  that  for 
scrubber-equipped  kilns,  we  should 
consider  allowing  the  monitoring  of 
parameters  such  as  wet  scrubber  water 
pump  amperage  and  wet  scrubber 
exhaust  gas  outlet  temperature  in  lieu  of 
scrubber  liquid  flow  rate.  In  addition, 
sources  may  request  approval  of 
alternative  monitoring  methods 
according  to  section  40  CFR  63.8(f). 

2.  PM  From  MPO 

Since  the  MACT  basis  for  these 
emission  units  is  the  NSPS  subpart 
OOO.  the  performance  test  requirements 
for  PM.  opacity,  and  visible  emissions 
are  based  in  part  on  those  in  the  NSPS 
subpart  000.  with  additional 
requirements  as  well.  Further,  as  is 
required  under  the  NSPS  subpart  OOO. 
the  proposed  rule  would  require  the 
performance  test  measurement  of 
opacity  from  certain  MPO.  including 
fugitive  emission  units,  using  EPA 
Method  9,  40  CFR  part  60,  appendix  A. 
We  request  comment  on  the  suitability 
of  using  Method  9  for  fugitive  emission 
units,  and  whether  other  visual  opacity 
measurement  methods  or  techniques 


may  be  more  suitable,  such  as 
provisions  from  proposed  EPA  Methods 
203A,  203B.  and/or  203C.  58  FR  61640, 
January  6.  1994. 

For  MPO  subject  to  a  PM  emission 
limit  and  controlled  by  a  wet  scrubber, 
you  would  be  required  to  collect  and 
record  the  exhaust  gas  stream  pressure 
drop  across  the  scrubber  and  the 
scrubber  liquid  flow  rate  during  the  PM 
performance  test  and  then  establish  the 
3-hour  operating  limit  for  each  of  these 
parameters  based  on  the  data.  Pressure 
drop  and  flow  rate  provide  an 
indication  of  the  scrubber's  performance 
and  consequently  PM  emissions  as  well. 

For  MPO  subject  to  opacity 
limitations  which  do  not  use  a  wet 
scrubber  control  device,  you  would  be 
required  to  conduct  a  1 -minute  visible 
emissions  check  of  each  emission  unit 
similar  to  the  requirements  under 
Method  22.  40  CFR  part  60,  appendix 
A7.  The  frequency  of  these  checks  is 
monthly  but  diminishes  for  the 
emission  unit  if  no  visible  emissions  are 
observed.  If  visible  emissions  are 
observed  during  any  visible  emissions 
check,  you  would  be  required  to 
conduct  a  6-minute  test  of  opacity  in 
accordance  with  Method  9  of  appendix 
A  to  part  60  of  this  chapter.  The  Method 
9  test  would  be  required  to  begin  within 
1  hour  of  any  observation  of  visible 
emissions  and  the  6-minute  opacity 
reading  would  be  required  to  not  exceed 
the  applicable  opacity  limit.  Due  to  the 
many  MPO  at  each  lime  manufacturing 
plant,  this  type  of  periodic  monitoring 
for  opacity  was  selected.  This  periodic 
approach  to  monitoring  rewards  sources 
that  have  no  visible  emissions  by 
allowing  the  frequency  of  testing  to  be 
reduced.  Finally,  this  monitoring 
approach  (visual  observations  of  opacity 
instead  of  continuous  opacity 
monitoring  systems)  is  similar  to  the 
monitoring  regime  used  in  the  NSPS 
subpart  OOO.  which  is  the  basis  for 
MACT.  Although  we  are  not  compelled 
to  use  icjentical  monitoring  regimes,  we 
believe  it  is  appropriate  to  do  so  here 
because  it  will  "reasonably  ensure 
compliance  with  the  standard."  See 
National  Lime.  233  F.  3d  at  635. 

3.  Other  General  Requirements 

The  operations,  maintenance,  and 
monitoring  plan  would  be  required  to 
ensure  effective  performance  of  the  air 
pollution  control  devices,  monitoring 
equipment  (including  bag  leak  and  PM 
detection  equipment),  and  to  minimize 
malfunctions. 
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i\     Sumin.ir%  ill  I  ii\  iioiiiiifni.il    f  iit-rgy 
and  i'  I  oniiinii    Impacts 

A.  How  Many  ruciltties  Are  Subject  to 
the  Proposed  Rule? 

There  are  approximately  110  lime 
manufacturing  plants  in  the  U.S.,  not 
including  lime  production  facilities  at 
pulp  and  paper  mills.  About  30  of  these 
1 10  plants  are  located  at  beet  sugar 
manufacturing  facilities  which  would 
not  be  subject  to  the  proposed  rule.  We 
estimate  that  70  percent  of  the 
remaining  80  lime  manufacturing  plants 
would  be  major  sources,  co-located  with 
major  sources,  or  part  of  major  sources, 
and.  thus,  56  lime  manufacturing  plants 
would  be  subject  to  this  proposed  rule. 


B.  What  Are  the  Air  Quality  Impacts? 

We  estimate  that  all  sources  (not 
including  lime  manufacturing  plants  at 
beet  sugar  factories)  in  the  lime 
manufacturing  source  category 
collectively  emit  approximately  9,700 
Mg/yr  (lO.Voo  tons/yr)  of  HAP.  These 
HAP  estimates  include  emissions  of  HCl 
and  HAP  metals  from  existing  sources 
and  projected  new  sources  over  the  next 
5  years.  We  estimate  that  the  proposed 
standards  would  reduce  HAP  metals 
emissions  from  the  lime  manufacturing 
source  category  by  about  21  Mg/yr  (23 
tons/yr).  and  would  reduce  HCl 
emissions  by  about  213  Mg/yr  (235  tons/ 
yr).  In  addition,  we  estimate  that  the 


proposed  standards  wou  Is  r  ■  i     •  i '  M 
emissions  by  about  14.00U  MgVi 
(16,000  tons/yr)  from  a  baseline  level  of 
29,000  Mg/yr  (32,000  tons/yr),  and  the 
proposed  standards  would  reduce  SO; 
emissions  by  about  3,400  Mg/yr  (3,700 
tons/yr)  from  a  baseline  of  128,000  Mg/ 
yr  (141.000  tons/yr).  The  roughly  2 
percent  decrease  in  HCl  and  SO; 
emissions  is  the  projected  result  of 
uncontrolled  sources  installing 
baghouses  to  comply  with  the  proposed 
PM  standards. 

Tables  1  and  2  summarize  the 
baseline  emissions  and  emissions 
reductions  (or  increases,  in  parentheses) 
estimates,  in  English  and  Metric  units, 
respectively. 


jable  1.— Total  National  Baseline  Emissions  and  Emissions  Reductions  for  Both  New  and  Existing  Lime 

Manufacturing  Plants 

[English  Units] 


Emissions 


Baseline  emissions — existing  sources  ... 

Baseline  emissions — new  sources  

Total  baseline  emissions  

Emissions  reductions —  existing  sources 

Emissions  reductions — new  sources  

Total  emissions  reductions  


PM 
(tons/yr) 


24,352 
7,508 

31,861 

12.407 
3,154 

15,561 


HAP  metals 
(tons/yr) 


31.5 
10.1 
41  6 
17.7 
5.4 
23 


HCl 
(tons/yr) 


SCh 
(tons/yr) 


8,541 

2,161 

10,702 

235 

0 

235 


112.198 

28,779 

140,977 

3.700 

0 

3,700 


Table  2.— Total  National  Baseline  Emissions  and  Emissions  Reductions  for  .Both  New  and  Existing  Lime 

Manufacturing  Plants 

[Metric  Units] 


Emissions 


PM 

(Mg^r) 


HAP  metals 
(Mg/yr) 


HCl 
(Mg/yr) 


SO: 

(Mg/yr) 


Baseline  emissions — existing  sources  .. 

Baseline  emissions — new  sources  

Total  baseline  emissions  

Emissions  reductions — existing  sources 

Emissions  reductions — new  sources 

Total  emissions  reductions  


22.093 
6.811 

28,904 

11.256 
2.861 

14,117 


28.6 
92 

38 

16 
49 

21 


7,748 
1,961 
9,709 

213 
0 

213 


101,787 

26,108 

127.895 

3.356 

0 

3.356 


C.  What  Are  the  Water  Impacts? 

We  expect  overall  water  consumption 
for  existing  sources  to  increase  by  about 
4.200  million  gallons  per  year  from 
current  levels  as  a  result  of  the  proposed 
rule.  This  estimate  is  based  on  the 
assumption  that  sources  will  replace 
existing  wet  scrubbers  with  new.  more 
efficient  venturi  wet  scrubbers  (that 
require  more  water  flow  rate)  to  comply 
with  the  PM  standards.  For  new 
sources,  we  expect  no  additional  water 
consumption  as  we  do  not  expect  new 
sources  to  install  wet  scrubbers  for  PM 
control. 

D.  What  Are  the  Solid  Waste  Impacts? 

As  a  result  of  the  proposed  rule,  solid 
waste  would  be  generated  as  additional 
PM  is  collected  in  complying  with  the 
PM  standards.  We  estimate  that  about 


16,000  tons/yr  of  additional  solid  waste 
would  be  generated  as  a  result  of  today's 
proposed  rule.  This  estimate  does  not 
include  consideration  that  some  of  this 
would  most  likely  be  recycled  directly 
to  the  lime  kiln  as  feedstock  or  sold  as 
byproduct  material  (agricultural  lime). 

E.  What  Are  the  Energy  Impacts? 

We  expect  electricity  demand  from 
existing  sources  to  increase  by  about  7.2 
million  kilowatt-hours/yr  (kWh/yr)  as  a 
result  of  the  proposed  rule.  This 
estimate  is  based  on  the  assumption  that 
sources  will  replace  existing  wet 
scrubbers  with  new,  more  efficient 
venturi  wet  scrubbers  (that  require  more 
electricity).  For  new  sources,  we  expect 
an  increase  in  electricity  usage  of  about 
0.1  million  kWh/yr  as  a  result  of  the 
proposed  rule.  This  electricity  demand 


is  associated  with  complying  with  the 
PM  standards  for  new  sources. 

F.  What  Are  the  Cost  Impacts? 

The  estimated  total  national  capital 
cost  of  today's  proposed  rule  is  $24.2 
million  (for  large  businesses)  plus  $11.9 
million  for  small  businesses  for  a  total 
of  $36.1  million.  This  capital  cost 
applies  to  projected  new  and  existing 
sources  and  includes  the  cost  to 
purchase  and  install  emissions  control 
equipment  {e.g.,  existing  PM  control 
equipment  upgrades),  monitoring 
equipment  (the  cost  of  the  rule  is 
estimated  assuming  bag  leak  and  PM 
detectors  would  be  installed  on  all  lime 
kilns  located  at  major  sources,  although 
other  monitoring  options  are  available, 
such  as  COMS),  the  costs  of  initial 
performance  tests,  and  emissions  tests 
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to  measure  HCl  to  determine  whether  a 
source  is  a  major  source  and  hence 
subject  to  the  standards. 

The  estimated  annualized  costs  of  the 
proposed  standards  are  $22.4  million. 
The  annualized  costs  account  for  the 
annualized  capital  costs  of  the  control 
and  monitoring  equipment,  operation 
and  maintenance  costs,  periodic 
monitoring  of  materials  handling 
operations,  and  annualized  costs  of  the 
initial  emissions  testing. 

G.  What  Are  the  Economic  Impacts? 

The  results  of  our  economic  impact 
analysis  indicate  the  average  price  per 
ton  for  lime  would  increase  by  2.1 
percent  (or  $1.17  per  metric  ton)  as  a 
result  of  the  proposed  standard  for  lime 
manufacturers.  Overall  lime  production 
is  projected  to  decrease  by  18  percent 
as  a  result  of  the  proposed  standard 
Because  of  the  uncertainty  of  control 
cost  information  for  large  firms,  we 
accounted  for  these  firms  as  a  single 
aggregate  firm  in  the  economic  model, 
so  it  is  not  plausible  to  estimate  closures 
for  large  firms.  However,  among  the  19 
small  firms  in  this  industry,  we  project 
that  two  firms  are  at  risk  for  closure. 

Based  on  the  market  analysis,  we 
project  the  annual  social  costs  of  the 
proposed  rule  to  be  $20.2  million.  As  a 
result  of  higher  prices  and  lower 
consumption  levels,  we  project  the 
consumers  of  lime  (both  domestic  and 
foreign)  would  lose  $19.7  million 
annually,  while  domestic  producer 
surplus  would  decline  by  $0.8  million. 
Foreign  producers  would  gain  as  a 
result  of  the  proposed  regulation  with 
profit  increasing  by  $0.2  million.  For 
more  information  regarding  the 
economic  impacts,  consult  the 
economic  impact  analysis  in  the  docket 
for  this  rule. 

V.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  we  would  be 
required  to  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  review  by  the  Office 
of  Management  and  Budget  (0MB)  and 
the  requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
'significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  Si 00  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 


(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  bv  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  thp  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  OMB  has  notified  EPA 
that  it  considers  this  a  "significant 
regulator>'  action"  within  the  meaning 
of  the  E.xecutive  Order.  The  EP.^  has 
submitted  the  action  to  OMB  for  review. 
Changes  made  in  response  to  OMB 
suggestions  or  recommendations  will  be 
documented  in  the  docket  (see 
ADDRESSEES  section  of  this  preamble). 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  us  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  " 

Under  Section  6  of  Executive  Order 
13132,  we  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  we  consult  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  We  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

If  we  comply  by  consulting,  Executive 
Order  13132  requires  us  to  provide  to 
OMB,  in  a  separately  identified  section 
of  the  preamble  to  the  rule,  a  federalism 
summar}'  impact  statement  (FSIS).  The 
FSIS  would  be  required  to  include  a 
description  of  the  extent  of  our  prior 
consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  conrerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 


to  which  the  concerns  ol  state  ana  locai 
officials  have  been  met.  Also,  when  we 
transmit  a  draft  final  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866.  we  would  be  required  to  include 
a  certification  from  the  Agency's 
Federalism  Official  stating  that  we  have 
met  the  requirements  of  Executive  Order 
13132  in  a  meaningful  and  timely 
manner. 

The  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  proposed 
rule  would  not  impose  directly 
enforceable  requirements  on  States,  nor 
would  it  preempt  them  from  adopting 
their  own  more  stringent  programs  to 
control  emissions  from  lime 
manufacturing  facilities.  Moreover, 
States  are  not  required  under  the  CAA 
to  take  delegation  of  federal  NESHAP 
and  bear  their  implementation  costs, 
although  States  are  encouraged  and 
often  choose  to  do  so.  Thus,  Executive 
Order  13132  does  not  apply  to  the 
proposed  rule.  Although  it  does  not 
apply  to  the  proposed  rule,  we  have 
coordinated  with  State  and  local 
officials  in  the  development  of  the 
proposed  rule  and  we  are  providing 
them  an  opportunity  for  comment.  A 
summary  of  the  concerns  raised  during 
the  notice  and  comment  process  and  our 
response  to  those  concerns  will  be 
provided  in  the  final  rulemaking  notice. 
In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  the 
proposed  rule  from  State  and  local 
officials. 

C.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  proposed  rule  does 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  There  are  no 
lime  manufacturing  plants  located  on 
tribal  land.  Thus  Executive  Order  13175 
does  not  apply  to  the  proposed  rule.  The 
EPA  specifically  solicits  additional 
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comment  on  the  proposed  rule  from 
tribal  officials. 

D.  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885. 
April  23.  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
we  have  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  would  be  required  to  evaluate  the 
environmtmtal  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  us. 

We  interpret  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Executive 
Order  has  the  potential  to  influence  the 
regulation.  The  proposed  rule  is  not 
subject  to  Executive  Order  13045 
because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks.  Additionally,  the  proposed  rule  is 
not  economically  significant  as  defined 
by  Executive  Order  12866. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
we  generally  would  be  required  to 
prepare  a  written  statement,  including  a 
cost-benefit  analysis,  for  proposed  and 
final  rules  with  "Federal  mandates  '  that 
may  result  in  expenditures  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  1  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  us  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least-costly, 
most  cost-effective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  us  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 


rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  we  establish 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  we  would  be  required  to 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  would  be  required  to  provide 
for  notifying  potentially  affected  small 
governments,  enabling  officials  of 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  our  regulatorv'  proposals 
with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

We  nave  determined  that  the 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  the  private  sector  in 
any  1  year.  The  total  cost  to  the  private 
sector  is  approximately  $22.4  million 
per  year.  The  proposed  rule  contains  no 
mandates  affecting  State,  local,  or  tribal 
governments.  Thus,  today's  proposed 
rule  is  not  subject  to  the  requirements 
of  sections  202  and  205  of  the  UMRA. 

We  have  determined  that  the 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  it  contains  no  requirements  that 
apply  to  such  governments  or  impose 
obligations  upon  them. 

F.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatorx'  Enforcement  Fairness  Act 
ISBREFA)  of  1996.  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions.  For 
purposes  of  assessing  the  impacts  of 
today's  proposed  rule  on  small  entities, 
a  small  entity  is  defined  as  (1)  A  small 
business  as  a  lime  manufacturing 
company  with  less  than  500  employees: 
(2)  a  small  governmental  jurisdiction 
that  is  a  government  of  a  city,  county, 
town,  school  district  or  special  district 
with  a  population  of  less  than  50.000; 
and  (3)  a  small  organization  that  is  any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field. 


After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities.  1  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Despite  the  determination  that 
the  proposed  rule  would  have  no 
significant  impact  on  a  substantial 
number  of  small  entities.  EPA  prepared 
a  Small  Business  Flexibility  Analysis 
that  has  all  the  components  of  an  initial 
regulatory  Hexibility  analysis  (IRFA). 
An  IRFA  examines  the  impact  of  the 
proposed  rule  on  small  entities  along 
with  regulatory  alternatives  that  could 
reduce  that  impact.  The  Small  Business 
Flexibility  Analysis  (which  is  included 
in  the  economic  impact  analysis)  is 
available  for  review  in  the  docket,  and 
is  summarized  below. 

Based  on  SBA's  size  definitions  for 
the  affected  industries  and  reported 
sales  and  employment  data.  EPA 
identified  19  of  the  45  companies 
owning  potentially  affected  facilities  as 
small  businesses.  Eight  of  these  45 
companies  manufacture  beet  sugar 
(which  would  not  be  subject  to  this 
proposed  rule),  three  of  which  are  small 
firms.  Further,  an  additional  3  of  the  19 
small  companies  would  not  be  subject 
to  the  proposed  rule  because  they  do  not 
manufacture  lime  in  a  kiln  (e.g..  they  are 
only  depot  or  hydration  facilities),  and/ 
or  we  do  not  expect  them  to  be  major 
sources.  It  is  therefore  expected  that  13 
small  businesses  would  be  subject  to 
this  proposed  rule.  Although  small 
businesses  represent  40  percent  of  the 
companies  within  the  source  category, 
they  are  expected  to  incur  30  percent  of 
the  total  industry'  annual  compliance 
costs  of  $22.4  million. 

The  economic  impact  analysis  we 
prepared  for  this  proposed  rule  includes 
an  estimate  of  the  changes  in  product 
price  and  production  quantities  for  the 
firms  that  this  proposed  rule  would 
affect.  The  analysis  shows  that  of  the 
facilities  owned  by  potentially  affected 
small  firms,  two  may  shut  down  rather 
than  incur  the  cost  of  compliance  with 
the  proposed  rule.  Because  of  the  nature 
of  their  production  processes  and 
existing  controls,  we  expect  these  two 
firms  will  incur  significantly  higher 
compliance  costs  than  the  other  small 
firms. 

Although  any  facility  closure  is  cause 
for  concern,  it  should  be  noted  that  in 
general,  the  burden  on  most  small  firms 
is  low  when  compared  to  that  of  large 
firms.  The  average  annual  compliance 
costs  for  all  small  firms  is  $358,000. 
compared  to  $592,000  per  year  for  large 
firms.  If  the  two  small  firms  expected  to 
incur  significantly  higher  control  costs 
are  excluded,  the  average  annual 
compliance  cost  for  the  remaining  firms 


Federal  Register /Vol.  67,  No.  245 /Friday.  December  20,  2002  /  Proposed  Rules 


7806' 


wnuld  be  S205.OOO,  which  is  much  less 
than  the  average  control  costs  for  large 
firms 

The  EPA's  efforts  to  minimize  small 
business  impacts  have  matenallv 
improved  todays  proposal   Economic 
analysis  of  provisions  under  earlier 
consideration  for  inclusion  in  this 
proposed  rule  indicated  greater  impacts 
on  small  businesses  than  those 
proposed  today.  For  the  small 
companies  expected  to  incur 
compliance  costs,  the  average  total 
annual  compliance  cost  would  have 
been  roughly  S567.000  per  small 
company  (compared  with  $358,000  in 
today's  proposal)  About  85  percent  (11 
firms)  of  those  small  businesses 
expected  to  incur  compliance  costs 
would  have  experienced  an  impact 
greater  than  1  percent  of  sales 
(compared  with  69  percent  of  those 
small  businesses  in  today's  proposal) 
And  77  percent  (10  firms)  of  those  small 
businesses  expected  to  incur 
compliance  costs  would  have 
experienced  impacts  greater  than  3 
percent  of  sales  (compared  with  31 
percent  of  those  small  businesses  in 
toda\'  s  proposal) 

Before  concluding  that  the  Agency 
could  properly  certify  today's  rule 
under  the  terms  of  the  RFA.  EPA 
c:onducted  outreach  to  small  entities 
and  convened  a  Panel  as  required  by 
section  609(b)  of  the  RFA  to  obtain  the 
advice  and  recommendations  from 
representatives  of  the  small  entities  that 
potentially  would  be  subject  to  the 
proposed  rule  requirements  The  Panel 
convened  on  January  22.  2002.  and  was 
comprised  of  representatives  from  OMB, 
the  SBA  Office  of  Advocacy,  the  EPA 
Small  Business  Advocacy  Chair,  and  the 
Emission  Standards  Division  of  the 
Office  of  Air  Quality  Planning  and 
Standards  of  EPA  The  Panel  solicited 
advice  from  eight  small  entity 
representatives  (SER),  including  the 
NLA  and  member  companies  and  non- 
member  companies  of  the  NLA  On 
lanuary  30.  2002.  the  Panel  distributed 
a  package  of  descriptive  and  technical 
materials  explaining  the  rule-in-progress 
tu  the  SER  On  February  19.  2002,  the 
Panel  met  with  the  SER  to  hear  their 
comments  on  preliminar\'  options  for 
regulatory  flexibility  and  related 
information  The  Panel  also  received 
written  comments  from  the  SER  in 
response  to  both  the  outreach  materials 
and  the  discussions  at  the  meeting 

Consistent  with  RFA/SBREFA 
requirements,  the  Panel  evaluated  the 
assembled  materials  and  small-entity 
comments  on  issues  related  to  the 
elements  of  the  initial  RFA  A  copy  of 
the  Panel  report  is  included  in  the 
docket  for  the  proposed  rule 


The  Panel  c:(insiderpd  numerous 
regulatory  flexibility  options  in 
response  to  concerns  raised  by  th»SER. 
The  major  concerns  included  the 
affordability  and  technical  feasibility  of 
add-on  controls 

These  are  the  Panel  recommendations 
and  EPA's  responses: 

•  Recommend  that  the  proposed  rule 
should  not  include  the  HCi  work 
practice  standard,  invoking  section 
112(d)(4)  of  CAA 

Response  The  proposal  does  not 
include  an  emission  standard  for  HCI 

•  Recommend  that  in  the  proposed 
rule,  the  MPO  in  the  quarry  should  not 
be  considered  as  emission  units  under 
the  definition  of  affected  source 

Response  The  MPG  in  the  quarr%  are 
excluded  from  the  definition  of  affected 
source 

•  Recommend  that  the  proposed  rule 
allow  for  the  "bubbling'  of  PM 
emissions  from  all  of  the  lime  kilns  and 
coolers  at  a  lime  plant,  such  that  the 
sum  of  all  kilns'  and  coolers  PM 
emissions  at  a  lime  plant  would  be 
subject  to  the  PM  emission  limit,  rather 
than  each  individual  kiln  and  cooler. 

Response  The  proposed  rule  defines 
the  affected  source  as  including  all  kilns 
and  coolers  (among  other  listed 
emission  units)  at  the  lime 
manufactunng  plant  This  would  allow 
the  source  to  average  emissions  from  the 
kilns  and  coolers  for  compliance 
determination, 

•  Recommend  that  we  request 
comment  on  establishing  a  subcategory 
because  of  the  potential  increase  m  SO: 
and  HCI  emissions  that  may  result  in 
complying  with  the  PM  standard 

Response  We  are  requesting  comment 
on  this  issue 

•  Recommend  that  we  undertake  an 
analysis  of  the  costs  and  emissions 
impacts  of  replacing  scrubbers  with  dry 
APCD  and  present  the  results  of  that 
analysis  in  the  preamble,  and  that  we 
request  comment  on  any  operational, 
process,  product,  or  other  technical  and 
or  spatial  constraints  that  would 
preclude  installation  of  a  dry  APCD 

Response  We  are  requesting  comment 
on  these  issues  and  have  presented  said 
analysis 

•  Recommend  that  the  proposed  rule 
allow  a  source  to  use  the  .^STM  HCI 
manual  method  for  the  measurement  of 
HCI  for  area  source  determinations 

Response  Today's  proposal  includes 
this  provision 

•  Recommend  that  we  clarify  in  the 
preamble  to  the  proposed  rule  that  we 
are  not  specifically  requiring  sources  tc 
test  for  all  HAP  to  make  a  determination 
of  whether  the  lime  plant  is  a  ma)or  or 
area  source,  and  that  we  solicit  public 
comment  on  related  issues 


Response  Today's  preamble  includes 
this  language. 

•  Recommend  that  we  solicit 
comment  on  providing  the  option  of 
using  COMS  in  place  of  ELDS: 
recommend  that  we  solicit  comment  on 
various  approaches  to  using  COMS;  and 
recommend  soliciting  comment  on  what 
an  appropriate  opacity  limit  would  be. 

Response:  The  preamble  solicits 
comment  on  these  issues, 

•  Recommend  thai  EPA  take 
comment  on  other  monitoring  options 
or  approaches,  including  the  following: 
using  longer  averaging  time  periods  (or 
greater  frequencies  of  occurrence)  for 
demonstrating  compliance  with 
parameter  limits;  demonstrating 
compliance  with  operating  parameter 
limits  using  a  two-tier  approach;  and  the 
suitability  of  other  PM  control  device 
operating  parameters  that  can  be 
monitored  tc  demonstrate  compliance 
with  the  PM  emission  limits,  in  lieu  of 
or  in  addition  to  the  parameters 
currently  required  in  the  draft  rule. 

Response  Toda\  s  preamble  soliats 
comment  on  these  issues, 

•  Recommend  that  the  incorporation 
bv  reference  of  Chapters  3  and  5  of  the 
.^mencarJ  Conference  of  Governmental 
Industria;  Hvgienists  (ACGIH)  Industrial 
Ventilation  manual  be  removed  from  the 
proposed  rule 

Response  Todav  s  proposed  rule  does 
not  include  this  requirement 

•  Recommend  thai  EPA  reevaluate 
the  assumptions  used  in  modeling  the 
economic  impacts  of  the  standards  and 
conduct  a  sensitivity  analysis  usirxg 
different  price  and  supply  elasticities 
reflective  of  the  industry's  claims  that 
there  is  little  ability  to  pass  on  control 
costs  to  their  customers,  and  there  is 
considerable  opportunity  for  product 
substitution  m  a  num'Der  of  the  lime 
industry  s  markets 

Response  The  EL^  does  include  the 
aforementioned  considerations  and 
analyses 

In  summary,  to  better  understand  the 
implications  of  the  proposed  rule  from 
the  industries  perspective  we  engaged 
With  the  hme  manufacturing  companies 
m  an  exchange  of  information 
including  small  entities  during  the 
overall  rule  development  Prior  to 
convening  the  Panel  we  had  worked 
aggressively  to  minimize  the  impact  of 
the  proposed  rule  on  small  entities. 
consistent  with  our  obligations  under 
the  CAA   and  these  pre-Panel  efforts 
have  been  discussed  previously  m  this 
preamble  These  are  summarized  below 

1    Lime  manufacturing  tiperations  al 
beet  sugar  plants   of  which  inree  are 
small  businesses,  would  not  be  affected 
sources. 
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2.  Lime  manufacturing  plants  that 
produce  hydrated  lime  only  would  not 
be  affected  sources  as  well. 

3.  We  are  proposing  PM  emission 
limits  which  allow  the  affected  source, 
including  small  entities,  flexibility  in 
choosing  how  they  will  meet  the 
emission  limit.  And  in  general,  the 
emission  limitations  selected  are  all 
based  on  the  MACT  floor,  as  opposed  to 
more  costly  beyond-the-MACT-floor 
options  that  we  considered.  An 
emission  limit  for  mercury  was  rejected 
since  it  would  have  been  based  on  a 
beyond-the-MACT-floor  control  option 

4.  We  are  proposing  that  compliance 
demonstrations  for  MPO  be  conducted 
monthly  rather  than  on  a  daily  basis.  We 
believe  this  will  reduce  the  amount  of 
records  needed  to  demonstrate 
compliance  with  the  rule  when 
implemented. 

5.  Furthermore,  we  are  proposing  the 
minimum  performance  testing 
frequency  (every  5  years),  monitoring, 
recordkeeping,  and  reporting 
requirements  specified  in  the  general 
provisions  (40  CFR  part  63,  subpart  A). 

6.  Finally,  many  lime  manufacturing 
plants  owned  by  small  businesses 
would  not  be  subject  to  the  proposed 
standards  because  they  are  area  sources. 

We  continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  We  have  prepared  an 
Information  Collection  Request  (ICR) 
document  (2072.01),  and  a  copy  may  be 
obtained  from  Susan  Auby  by  mail  at 
U.S.  EPA,  Office  of  Environmental 
Information,  Collection  Strategies 
Division  (2822T).  1200  Pennsylvania 
Avenue,  NW  ,  Washington  DC  20460,  by 
email  at  auby.susan@epa.gov.  or  by 
calling  (202)  566-1672.  You  may  also 
download  a  copy  off  the  Internet  at 
http  //www. epa.gov/icr.  The  information 
r<(|iiirements  are  not  effective  until 
OMB  approves  them. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63  subpart  A),  which  are 
liiaiKiaturv  for  all  operators  subject  to 
iiatinnai  emission  standards.  These 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  1 14  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  the 


EPA  pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  Agency 
policies  set  forth  in  40  CFR  part  2. 
subpart  B. 

Tne  proposed  rule  would  require 
development  and  implementation  of  an 
operations,  maintenance,  and 
monitoring  plan,  which  would  include 
inspections  of  the  control  devices  but 
would  not  require  any  notifications  or 
reports  beyond  those  required  by  the 
NESHAP  General  Provisions  (40  CFR 
part  63.  subpart  A).  The  recordkeeping 
requirements  require  only  the  specific 
information  needed  to  determine 
compliance. 

The  annual  monitoring,  reporting,  and 
recordkeeping  burden  for  this  collection 
(averaged  over  the  first  3  years  after  the 
effective  date  of  the  rule)  is  estimated  to 
be  7.766  labor  hours  per  year,  at  a  total 
aimual  cost  of  $621 .673.  This  estimate 
includes  notifications  that  facilities  are 
subject  to  the  rule;  notifications  of 
performance  tests;  notifications  of 
compliance  status,  including  the  results 
of  performance  tests  and  other  initial 
compliance  demonstrations  that  do  not 
include  performance  tests;  startup, 
shutdown,  and  malfunction  reports; 
semiannual  compliance  reports;  and 
recordkeeping.  Total  capital/startup 
costs  associated  with  the  testing, 
monitoring,  reporting,  and 
recordkeeping  requirements  over  the  3- 
year  period  of  the  ICR  are  estimated  to 
be  $1,000,000.  with  annualized  costs  of 
$377,933. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to:  (1)  Review  instructions;  (2) 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  (3)  adjust 
the  existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  (4)  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  (5)  search  data  sources;  (6) 
complete  and  review  the  collection  of 
information;  and  (7)  transmit  or 
otherwise  disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currentlv  valid  OMB 
control  number  The  OMB  contrr)! 
numbers  for  our  regulations  are  listed  in 
40  CFR  part  9  and  48  CFR  chapter  15 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501,  et  seq.,  the  EPA  must 


consider  the  paperwork  burden  imposed 
by  any  information  collection  request  in 
a  proposed  or  final  rule. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  sui;.i;est>Mi  methods 
for  minimizing  respoiuifiit  imnien. 
including  through  the  use  of  automated 
collection  techniques.  By  US  Postal 
Service,  send  comments  on  the  ICR  to 
the  Director,  Collection  Strategies 
Division,  U.S.  EPA  (2822T).  1200 
Pennsylvania  Avenue,  NW  .  Washington 
DC  20460;  or  by  courier,  send  comments 
on  the  ICR  to  the  Director,  Collection 
Strategies  Division,  U.S.  EPA  (2822T), 
1301  Constitution  Avenue,  NW.,  Room 
6143,  Washington  DC  20460  ((202)  566- 
1700);  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB,  725  17th 
Street,  NW..  Washington,  DC  20503, 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  December 
20,  2002,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  by  January  21,  2003.  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in  the 
proposal. 

H  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Public  Law  No. 
104-113;  15  use.  272  note)  directs  the 
EPA  to  use  voluntary  consensus 
standards  in  their  regulatory  and 
procuirement  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical  Voluntary 
consensus  standards  are  technical 
standards  {e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through 
annual  reports  to  the  OMB,  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  voluntary 
consensus  standards. 

The  proposed  rule  involves  technical 
standards.  The  EPA  cites  the  following 
standards  in  the  proposed  rule:  EPA 
Methods  1,  lA.  2,  2A.  2C.  2D,  2F.  2G. 
3,  3A,  3B,  4,  5.  5D.  9,  17.  18,  22.  320, 
321.  Consistent  with  the  NTTAA.  EPA 
conducted  searches  to  identify 
voluntary  consensus  standards  in 
addition  to  these  EPA  methods  No 
applicable  voluntary  consensus 
standards  were  identified  for  EIPA 
Methods  lA.  2A.  2D.  2F.  2G.  5D,  9,  22. 
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and  321.  The  search  and  review  results 
have  been  documented  and  are  placed 
m  the  docket  (.^-9.^-41)  for  the 
proposed  rule 

Tne  three  voluntary  consensus 
standards  described  below  were 
identified  as  acceptable  alternatives  to 
EPA  test  methods  for  the  purposes  of 
the  proposed  rule. 

Tne  voluntary  consensus  standard 
ASME  PTC  19-1 0-1 981 -Part  10,  "Flue 
and  Exhaust  Gas  Analyses."  is  cited  in 
the  proposed  rule  for  its  manual  method 
for  measuring  the  oxygen,  carbon 
dioxide,  and  carbon  monoxide  content 
of  exhaust  gas  This  part  of  ASME  PTC 
19- 10- 1981 -Part  10  is  an  acceptable 
alternative  to  Method  3B. 

The  voluntary  consensus  standard 
ASTM  06420-99,  "Standard  Test 
Method  for  Determination  of  Gaseous 
Organic  Compounds  by  Direct  Interface 
Gas  Chromatography-Mass 
Spectrometry  (C}C/MS),"  is  appropriate 
in  the  cases  described  below  for 
inclusion  in  the  proposed  rule  in 
addition  to  EPA  Method  18  codified  at 
40  CFR  part  60,  appendix  A.  for  the 
measurement  of  organic  HAP  from  lime 
kilns.  The  standard  ASTM  D6420-99 
will  be  incorporated  by  reference  m 
§63.14. 

Similar  to  EPA's  performance-based 
Method  18,  ASTM  D6420-99  is  also  a 
performance-based  method  for 
measurement  of  gaseous  organic 
compounds.  However.  ASTM  06420-99 
was  written  to  support  the  specific  use 
of  highly  portable  and  automated  GC/ 
MS.  While  offering  advantages  over  the 
traditional  Method  18,  the  ASTM 
method  does  allow  some  less  stringent 
criteria  for  accepting  GC/MS  results 
than  required  bv  Method  18.  Therefore, 
ASTM  Db420-99  is  a  suitable 
alternative  \u  Method  18  only  where  the 
target  compound(s)  are  those  listed  in 
Section  1.1  of  ASTM  D6420-99,  and  the 
target  concentration  is  between  150 
parts  per  billion  by  volume  (ppbv)  and 
100  ppmv. 

For  target  compound(s)  not  listed  in 
Section  1.1  of  ASTM  D6420-99,  but 
potentiallv  detected  by  mass 
spectrometry,  the  proposed  rule 
specifies  that  the  additional  system 
continuing  calibration  check  after  each 
run,  as  detailed  in  Section  10.5.3  of  the 
ASTM  method,  must  be  followed,  met. 
documented,  and  submitted  with  the 
data  report  even  if  there  is  no  moisture 
condenser  used  or  the  compound  is  not 
considered  water  soluble.  For  target 
compound(s)  not  listed  in  Section  1.1  of 
ASTM  06420-99,  and  not  amenable  to 
detection  by  mass  spectrometry.  ASTM 
06420-99  does  not  apply. 

As  a  result.  EPA  will  cite  ASTM 
06420-99  in  the  proposed  rule.  The 


EPA  will  also  cite  Method  18  as  a  GC 
option  in  addition  to  ASTM  06420-99. 
This  will  allow  the  continued  use  of  GC 
configurations  other  than  GC/MS 

The  voluntary  consensus  standard 
ASTM  06735-01.  "Standard  Test 
Method  for  Measurement  of  Gaseous 
Chlorides  and  Fluorides  from  Mineral 
Calcining  Exhaust  Sources — Inipinger 
Method.  '  IS  an  acceptable  alternative  to 
EPA  Method  320  for  the  purposes  of  the 
proposed  rule  pro\ided  that  the 
additional  requirements  described  in 
Section  63,7142  of  the  proposed  rule  are 
also  addressed  in  the  methodology. 

In  addition  to  the  voluntary- 
consensus  standards  EPA  uses  in  the 
proposed  rule,  the  search  for  emissions 
measurement  procedures  identified  15 
other  voluntary  consensus  standards. 
The  EPA  determined  that  1 2  of  these  15 
standards  identified  for  measuring 
emissions  of  the  HAP  or  surrogates 
subject  to  emission  standards  in  the 
proposed  rule  were  impractical 
alternatives  to  EP.^  test  methods  for  the 
purposes  of  this  rule.  Therefore.  EPA 
does  not  intend  to  adopt  these  standards 
for  this  purpose  The  reasons  for  this 
determination  can  be  found  in  the 
docket  for  the  proposed  rule. 

Three  of  the  15  voluntary  consensus 
standards  identified  in  this  search  were 
not  available  at  the  time  the  review  was 
conducted  for  the  purposes  of  the 
proposed  rule  because  they  are  under 
development  bv  a  voluntary  consensus 
body:  ASME  BSR  MFC  ]3M,  "Flow 
Measurement  by  Velocity  Traverse,"  for 
EPA  Method  2  (and  possibly  1);  ASME/ 
BSR  MFC  12M.  "Flow  in  Closed 
Conduits  Using  Multiport  Averaging 
Pitot  Primary  Flowmeters."  for  EPA 
Method  2.  and  ASTM  06348-98. 
"Determination  of  Gaseous  Compounds 
bv  Extrac  tive  Direct  Interface  Fourier 
Transform  tFTIR)  Spectroscopy,"  for 
EPA  Method  320, 

The  standard  ASTM  06348-98, 
"Determination  of  Gaseous  Compounds 
by  Extractive  Direct  Interface  Fourier 
Transform  (FTIR)  Spectroscopy"  has 
been  reviewed  by  the  EPA  and 
comments  were  sent  to  ASTM. 
Currently,  the  ASTM  Subcommittee 
D22-03  is  now  undertaking  a  revision  of 
ASTM  06348-98.  Upon  successful 
ASTM  balloting  and  demonstration  of 
technical  equivalency  with  the  EPA 
FTIR  methods,  the  revised  ASTM 
standard  could  be  incorporated  by 
reference  for  EPA  regulatory 
applicability. 

Section  63.7112  and  Table  4  to 
proposed  subpart  AAAAA  list  the  EPA 
testing  methods  included  in  the 
proposed  rule.  Under  §§  63.7(f)  and 
63, 8(f)  of  subpart  A  of  the  General 
Provisions,  a  source  may  apply  to  EPA 


for  permission  to  use  alternative  test 
methods  or  alternative  monitoring 
requiremen'ts  in  place  of  any  of  the  EPA 
testing  methods,  performance 
specifications,  or  procedures. 

/.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use 

The  proposed  rule  is  not  a 
"significant  energy  action"  as  defined  in 
Executive  Order  13211,  "Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
Although  compliance  with  the  proposed 
rule  could  possibly  lead  to  increased 
electricity  consumption  as  sources  may 
replace  existing  wet  scrubbers  with 
venturi  wet  scrubbers  that  require  more 
electricity,  the  proposed  rule  would  not 
require  that  venturi  scrubbers  be 
installed,  and  in  fact,  there  are  some 
alternatives  that  may  decrease  electrical 
demand.  Further,  the  proposed  rule 
would  have  no  effect  on  tie  supply  or 
distribution  of  energy.  Although  we 
considered  certain  fuels  as  potential 
bases  for  MACT,  none  of  our  proposed 
MACT  determinations  are  based  on 
fuels.  Finally,  we  acknowledge  that  an 
interpretation  limiting  fuel  use  to  the 
top  6  percent  of  "clean  HAP"  fuels  (if 
they  existed)  could  potentially  have 
adverse  implications  on  energy  supply. 

List  of  Subjects  in  40  CFR  Part  63 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Environmental  protection.  Hazardous 
substances.  Incorporation  by  reference, 
Intergovernmental  relations.  Lime 
manufacturing.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  26.  2002. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  63  of  ' 
the  Code  of  the  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— {AMENDED] 

1,  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

.Authority  42  r  <;  r  7401    et  seq. 

Subpart  A — [Amended] 

2.  Section  63.14  is  amended  by 
adding  paragraphs  (b)(27)  and  (b)(28)  to 
read  as  follows: 
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56J  14      IncorpofcJtion  Dy  reference 

*  *  «  A  A 

(b)  *  •   * 

(27)  ASTM  06420-99.  Standard  Test 
Method  for  Determination  of  Gaseous 
Organic  Compounds  by  Direct  Interface 
Gas  Chromatography — Mass 
Spectrometry  (GC/MS).  IBR  approved 
[date  of  publication  of  the  final  rule  in 
the  Federal  Register)  for  §63.7142. 

(28)  ASTM  D6735-01,  Standard  Test 
Method  for  Measurement  of  Gaseous 
Chlorides  and  Fluorides  from  Mineral 
Calcining  Exhaust  Sources — Impinger 
Method.  IBR  approved  (date  of 
publication  of  the  final  rule  in  the 
Federal  Register)  for  §63.7142 

•        •        •        *        * 

3.  Part  63  is  amended  by  adding 
subpart  AAAAA  to  read  as  follows: 

Subpart  AAAAA     National  Emission 
Standards  (or  Hazardous  Air  Pollutants  'or 
Lime  Manutacturing  Plants 

U  hat  This  Subpart  Covers 

Sue 

63.7080  What  is  the  purpose  of  this 
subpart? 

63.7081  Am  I  subject  to  this  subpart? 

63.7082  What  parts  of  my  plant  does  this 
subpaii  cover? 

63.7083  When  do  I  have  to  comply  with 
this  subpart? 

Emission  Limitations 

63.7090     What  emission  limitations  must  I 
meet? 

General  Compliance  Requirements 

63.7100     What  are  my  general  requirements 
for  complying  with  this  subpart? 

Testing  and  Initial  Compliance 
Requirements 

63.7110  By  what  date  must  I  conduct 
performance  tests  and  other  initial 
compliance  demonstrations? 

63.7111  When  must  I  conduct  subsequent 
performance  tests? 

63.7112  What  performance  tests,  design 
evaluations,  and  other  procedures  must 
I  use? 

63.7113  What  are  my  monitoring 
installation,  operation,  and  maintenance 
requirements? 

63.7114  How  do  I  demonstrate  initial 
compliance  with  the  emission 
limitations  standard' 

Continuous  Compliance  Requirements 

63.7120  How  do  I  monitor  and  collect  data 
to  demonstrate  continuous  compliance? 

63.7121  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations  standard? 

Notifications,  Reports,  and  Records 

63.7130  What  notifications  must  I  submit 
and  when? 

63.7131  What  reports  must  I  submit  and 
when? 

63.7132  What  records  must  I  keep? 

63.7133  In  what  form  and  how  long  must  I 
keep  my  records? 


Othfi  Ki-<| 
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63.7140  What  parts  of  the  General 
Provisions  apply  to  me? 

63.7141  Who  implements  and  enforces  this 
subpart? 

63.7142  What  are  the  requirements  for 
claiming  area  source  status? 

63.7143  What  derinilions  apply  to  this 
subpart? 

Tables  to  Subpart  AAAAA  of  Pari  tS 

Table  1  to  Subpart  AAAAA  of  Part  63— 

Emission  Limits 
Table  2  to  Subpart  AAAAA  of  Part  63— 

Operating  Limits 
Table  3  to  Subpart  AAAAA  of  Part  63— 

Initial  Compliance  with  Emission 

Limitations 
Table  4  to  Subpart  AAAAA  of  Part  63— 

Requirements  for  Performance  Tests 
Table  5  to  Subpart  AAAAA  of  Part  63— 

Continuous  Compliance  with  Operating 

Limits 
Table  6  to  Subpart  AAAAA  of  Part  63— 

Periodic  Monitoring  for  Compliance  with 

Opacity  and  Visible  Emissions  Limits 
Table  7  to  Subpart  AAAAA  of  Pari  63— 

Requirements  for  Reports 
Table  8  to  Subpart  AAAAA  of  Part  63— 

Applicability  of  General  Provisions  to 

<;.iVH>.irl    A  .\\  ^  4 

Wh.it   I  his  Subpart  (  ()\t'r-s 

^  63  '080     What  IS  the  purpose  ot  this 
subpart '' 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  lime 
manufacturing  plants.  This  subpart  also 
establishes  requirements  to  demonstrate 
initial  and  continuous  compliance  with 
the  emission  limitations. 

§63  70fli      Am  I  subject  to  this  subparf 

laj  1  ou  are  suojeci  to  mis  buDpart  il 
you  own  or  operate  a  lime 
manufacturing  plant  (LMP)  that  is  a 
major  source,  or  that  is  located  at.  or  is 
part  of,  a  major  source  of  hazardous  air 
pollutant  (HAP)  emissions,  unless  the 
LMP  is  located  at  a  kraft  pulp  mill,  soda 
pulp  mill  or  beet  sugar  manufacturing 
plant. 

(1)  An  LMP  is  an  establishment 
engaged  in  the  manufacture  of  lime 
product  (calcium  oxide,  calcium  oxide 
with  magnesium  oxide,  or  dead  burned 
dolomite)  by  calcination  of  limestone, 
dolomite,  shells  or  other  calcareous 
substances. 

(2)  A  major  source  of  HAP  is  a  plant 
site  that  emits  or  has  the  potential  to 
emit  any  single  HAP  at  a  rate  of  9.07 
megagrams  (10  tons)  or  more  per  year  or 
any  combination  of  HAP  at  a  rate  of 
22.68  megagrams  (25  tons)  or  more  per 
year  from  all  emission  sources  at  the 
plant  site. 

(b)  [Reserved] 


§63  7082     What  parts  of  my  plant  does  this 
subpart  cover? 

.11  Ihis  subpart  applies  to  each 
existing,  reconstructed,  or  new  LMP  that 
is  located  at  a  major  source. 

(b)  The  affectea  source  is  the 
collection  of  all  of  the  emission  units 
listed  in  paragraph  (c)  of  this  section. 

(c)  Emission  units  are  lime  kilns,  lime 
coolers  and  materials  processing 
operations  (MPO)  as  defined  in 
paragraph  (d)  of  this  section. 

(d)  Materials  processing  operations 
are  raw  material  grinding  mills,  raw 
material  storage  bins,  conveying  system 
transfer  points,  bulk  loading  or 
unloading  systems,  screening 
operations,  bucket  elevators  and  belt 
conveyors,  except  as  provided  by 
paragraphs  (e)  through  (g)  of  this 
section. 

(e)  Materials  processing  operations 
that  process  only  lime  product  or  fuel 
are  not  subject  to  this  subpart. 

(f)  Truck  dumping  into  any  screening 
operation,  feed  hopper  or  crusher  is  not 
subject  to  this  subpart. 

(g)  The  first  emission  unit  in  the 
sequence  of  MPO  that  is  subject  to  this 
subpart  is  the  raw  material  storage  bin. 
Any  MPO  which  precedes  the  raw 
material  storage  bin  is  not  subject  to  this 
subpart.  Furthermore,  the  first  conveyor 
transfer  point  subject  to  this  subpart  is 
the  transfer  point  associated  with  the 
conveyor  transferring  material  from  the 
raw  material  storage  bin  to  the  next 
emission  unit. 

(h)  Lime  hydrators  are  not  subject  to 
this  subpart. 

(i)  [Reserved) 

(j)  A  new  affected  source  is  the 
collection  of  all  emission  units  listed  in 
paragraph  (c)  of  this  section  for  which 
construction  begins  after  December  20, 
2002,  if  you  met  the  applicability 
criteria  in  §  63.7081  at  the  time  you 
commenced  construction. 

(k)  An  affected  source  is  reconstructed 
if  it  meets  the  criteria  for  reconstruction 
defined  in  §63.2. 

(1)  [Reserved] 

(m)  An  affected  source  is  existing  if  it 
is  not  new  or  reconstructed 

§  63  7083     When  do  I  have  to  comply  with 
this  subparf 

(a)  If  you  have  a  new  or  reconstructed 
affected  source,  you  must  comply  with 
this  subpart  according  to  paragraphs 
(a)(1)  and  (2)  of  this  section. 

(1)  If  you  start  up  your  affected  source 
before  the  [date  of  publication  of  the 
final  rule  in  the  Federal  Register],  you 
must  comply  with  the  emission 
limitations  no  later  than  [date  of 
publication  of  the  finn!  rule  in  the 
Federal  Register] 

(2)  If  you  start  up  your  affected  source 
after  [date  of  publication  of  the  final 
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rule  in  thr  Federal  Register] .  then  you 
must  coiiiph  uith  the  emission 
limitations  for  new  and  reconstructed 
affected  sources  upon  startup  of  your 
affected  source. 

(b)  If  you  have  an  existing  LMP,  you 
must  comply  with  the  applicable 
emission  limitations  for  the  existing 
affected  source,  and  you  must  have 
completed  all  applicable  performance 
tests  no  later  than  [3  years  from  the  date 
nf  public  ation  of  the  final  rule  in  the 
Federal  Register)  The  t  ompliance  date 
is  site-specific  for  existing  LMP  and  is 
the  day  following  completion  of  all  the 
performance  tests  required  under 

§63. 7110(a). 

(c)  If  you  have  an  area  source  that 
increases  its  emissions  or  its  potential  to 
emit  such  that  it  becomes  a  major  source 
of  HAP,  the  deadlines  specified  in 
paragraphs  (c)(1)  and  (2)  of  this  section 
apply. 

(1)  Any  portion  of  the  LMP  that  is  a 
new  affected  source  or  a  reconstructed 
affected  source  must  be  in  compliance 
with  this  subpart  upon  startup 

(2)  The  emission  units  of  the  existing 
LMP  subject  to  emission  limitations 
under  this  subpart  must  be  in 
compliance  with  this  subpart  withm  .i 
years  after  the  source  becomes  a  major 
source  of  HAP 

(d)  You  must  ni<'*'t  the  notification 
requirements  in  »*  63  7130  according  to 
the  schedule  m  §63.7130  and  in  subpart 
A  of  this  part.  Some  of  the  notifications 
must  be  submitted  before  you  are 
required  to  comply  with  the  emission 
limitations  in  this  subpart. 

Kmission  Limitations 

§  63.7090     What  emission  limitations  must  I 
meet? 

(a)  You  must  meet  each  emission 
limitation  in  Table  1  to  this  subpart  that 
applies  to  you. 

(b)  You  must  meet  each  operating 
limit  in  Table  2  to  thi-  subpart  that 
applies  to  you. 

General  Compliance  Requirements 

§63.7100     What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  with 
the  emission  limitations  (including 
operating  limits)  in  this  subpart  at  all 
times,  except  during  periods  of  startup, 
shutdown,  and  malfunction. 

(b)  You  must  be  in  compliance  with 
the  opacity  and  visible  emission  limits 
in  this  subpart  during  the  times 
specified  in  §  63.6(h)(1). 

(r)  You  must  alwavs  operate  and 
maintain  vour  affected  source,  including 
air  pollution  control  and  monitoring 
equipment,  according  to  the  provisions 
in§63.6(e)(l)(i). 


(d)  You  must  prepare  and  implement 
for  each  LMP.  a  written  operations, 
maintenance,  and  monitoring  (OM&M) 
plan  You  must  submit  the  plan  to  the 
applicable  permitting  authority  for 
review  and  approval  as  part  of  the 
application  for  a  40  CFR  part  70  or  40 
CFR  part  71  permit.  Any  subsequent 
changes  to  the  plan  must  be  submitted 
to  the  applicable  permitting  authority 
for  review  and  approval.  Pending 
approval  by  the  applicable  permitting 
authority  of  an  initial  or  amended  plan, 
vou  must  comply  with  the  provisions  of 
the  submitted  plan  Each  plan  must 
contain  the  following  information: 

(1)  Process  and  control  device 
parameters  to  be  monitored  to 
determine  compliance,  along  with 
established  operating  limits  or  ranges,  as 
applicable,  for  each  emission  unit. 

(2)  A  monitoring  schedule  for  each 
emission  unit. 

(3)  Procedures  for  the  proper 
operation  and  maintenance  of  each 
emission  unit  and  each  air  pollution 
control  device  used  to  meet  the 
applicable  emission  limitations  and 
operating  limits  in  Tables  1  and  2  to  this 
subpart,  respectively. 

(4)  Procedures  for  the  proper 
installation,  operation,  and  maintenance 
of  monitoring  devices  or  systems  used 
to  determine  compliance,  including; 

(i)  Calibration  and  certification  of 
accuracy  of  each  monitoring  device; 

(ii)  Performance  and  equipment 
specifications  for  the  sample  interface, 
parametric  signal  analyzer,  and  the  data 
collection  and  reduction  systems; 

(iii)  Ongoing  operation  and 
maintenance  procedures  in  accordance 
with  the  general  requirements  of 
§63.8(c){l),  (3).  and(4)(ii);and 

(iv)  Ongoing  data  quality  assurance 
procedures  in  accordance  with  the 
general  requirements  of  §63. 8(d). 

(5)  Procedures  for  monitoring  process 
and  control  device  parameters, 

(6)  Corrective  actions  to  be  taken 
when  process  or  operating  parameters  or 
add-on  control  device  parameters 
deviate  from  the  operating  limits 
specified  in  Table  2  to  this  subpart, 
including: 

(i)  Procedures  to  determine  and 
record  the  cause  of  a  deviation  or 
excursion,  and  the  time  the  deviation  or 
excursion  began  and  ended;  and 

(ii)  Procedures  for  recording  the 
corrective  action  taken,  the  time 
corrective  action  was  initiated,  and  the 
time  and  date  the  corrective  action  was 
completed. 

(7)  A  maintenance  schedule  for  each 
emission  unit  and  control  device  that  is 
consistent  with  the  manufacturer's 
instructions  and  recommendations  for 
routine  and  long-term  maintenance. 


(e)  You  must  develop  and  implement 
a  written  startup,  shutdown,  and 
malfunction  plan  (SSMP)  according  to 
the  provisions  in  §  63.6(e)(3). 

Testing  and  Initial  Compliance 
Requirements 

§63  7110     By  what  date  must  I  conduct 
performance  tests  anc  othe'  mptia 
compliance  demonstrations'' 

(a)  If  you  have  an  existing  affected 
source,  you  must  complete  all 
applicable  performance  tests  wdthin  3 
years  after  [date  of  publication  of  the 
final  rule  in  the  Federal  Register], 
according  to  the  provisions  in 
§§63.7(a)(2)  and  63,7114. 

(b)  If  you  commenced  construction  or 
reconstruction  of  an  LMP  between 
December  20.  2002  and  [date  of 
publication  of  the  final  rule  in  the 
Federal  Register],  you  must 
demonstrate  initial  compliance  with 
either  the  proposed  emission  limitation 
or  the  promulgated  emission  limitation 
no  later  than  180  calendar  days  after 
[date  of  publication  of  the  final  rule  in 
the  Federal  Register^  or  within  180 
calendar  days  diier  startup  of  the  source, 
whichever  is  later,  according  to 
§§63.7(a)(2)(ix)  and  63.7114. 

(c)  If  you  commenced  construction  or 
reconstruction  between  December  20, 
2002  and  [date  of  publication  of  the 
final  rule  in  the  Federal  Register],  and 
you  chose  to  comply  with  the  proposed 
emission  limitation  when  demonstrating 
initial  compliance,  you  must  conduct  a 
demonstration  of  compliance  with  the 
promulgated  emission  limitation  within 
3  years  after  [date  of  publication  of  the 
final  rule  in  the  Federal  Register]  or 
after  startup  of  the  source,  whichever  is 
later,  according  to  §§63.7(a)(2)(ix)  and 
63.7114. 

(d)  For  each  emission  limitation  in 
Table  3  to  this  subpart  that  applies  to 
you  where  the  monitoring  averaging 
period  is  3  hours,  the  3-hour  period  for 
demonstrating  continuous  compliance 
for  emission  units  within  existing 
affected  sources  at  LMP  begins  at  12:01 
a.m.  on  the  compliance  date  for  existing 
affected  sources,  that  is,  the  day 
following  completion  of  the  initial 
performance  test(s),  and  ends  at  3:01 
a.m.  on  the  same  day. 

(e)  For  each  emission  limitation  in 
Table  3  to  this  subpart  that  applies  to 
you  where  the  monitoring  averaging 
period  is  3  hours,  the  3-hour  period  for 
demonstrating  continuous  compliance 
for  emission  units  within  new  or 
reconstructed  affected  sources  at  LMP 
begins  at  12:01  a.m.  on  the  day 
following  completion  of  the  initial 
compliance  demonstration  tests,  as 
required  in  paragraphs  (b)  and  (c)  of  this 
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section,  and  ends  at  3:01  a.m.  on  the 
same  day. 

§637111     When  must  I  conduct 
subsequent  performance  tests'* 

You  must  conduct  a  performance  test 
within  5  years  following  the  initial 
performance  test  and  within  5  years 
following  each  subsequent  performance 
test  therpiff'T 

§63  7112     What  performance  tests   design 
evaluations   and  other  procedures  must  I 
use? 

,i)  You  must  conduct  each 
performance  test  in  Table  4  to  this 
subpart  that  applies  to  you. 

(b)  Each  performance  test  must  be 
conducted  according  to  the 
requirements  in  §  63.7(e)(1)  and  under 
the  specific  conditions  specified  in 
Table  4  to  this  subpart. 

(c)  You  may  not  conduct  performance 
tests  during  periods  of  startup, 
shutdown,  or  malfunction,  as  specified 
in§63.7(e)(l). 

(d)  Except  for  opacity  and  visible 
emission  observations,  you  must 
conduct  three  separate  test  runs  for  each 
performance  test  required  in  this 
section,  as  specified  in  §  63.7(e)(3).  Each 
test  run  must  last  at  least  1  hour. 

(e)  The  emission  rate  of  particulate 
matter  (PM)  from  the  lime  kiln  (and  the 
lime  cooler  if  there  is  a  separate  exhaust 
to  the  atmosphere  from  the  lime  cooler) 
must  be  computed  for  each  run  using 
Equation  1  of  this  section: 

E  =  {C,Q,+C,Qj/PK        (Eq.  1) 

Where: 

E  =  Emission  rate  of  PM,  kg/Mg  (lb/ton) 
of  stone  feed. 

Ck  =  Concentration  of  PM  in  the  kiln 
effluent,  g/dscm  (grain/dscf). 

Qk  =  Volumetric  flow  rate  of  kiln 
effluent  gas.  dscm/hr  (dscf/hr). 

Cc  =  Concentration  of  PM  in  the  cooler 
effluent,  g/dscm  (grain/dscf).  This 
yalue  is  zero  if  there  is  not  a 
separate  cooler  exhaust  to  the 
atmosphere. 

Of  =  Volumetric  flow  rate  of  cooler 

effluent  gas,  dscm/hr  (dscf/hr).  This 
value  is  zero  if  there  is  not  a 
separate  cooler  exhaust  to  the 
atmosphere. 

P  =  Stone  feed  rate,  Mg/hr  (ton/hr). 

K  =  Conversion  factor.  1000  g/kg  (7000 
grains/lb). 

(f)  The  combined  particulate  emission 
rate  from  all  kilns  and  coolers  within  an 
existing  affected  source  at  an  LMP  must 
be  calculated  using  Equation  2  of  this 
section: 


Et  =  XE,P,/£p.        (Eq.  2) 


1=1 


1=1 


Where: 

Et  =  Emission  rate  of  PM  from  all  kilns 

and  coolers  at  an  existing  LMP,  kg/ 

Mg  (lb/ton)  of  stone  feed. 
E,  =  Emission  rate  of  PM  from  kiln  i.  or 

from  kiln/cooler  combination  i,  kg/ 

Mg  (lb/ton)  of  stone  fe«'<l 
P,  =  Stone  feed  rate  to  kiln  i.  Mg/hr  (ton/ 

hr). 
n  =  Number  of  existing  kilns  at  the 

existing  affected  source 
(g)  The  combined  particulate  emission 
rate  from  all  new  or  reconstructed  kilns 
and  coolers  must  be  calculated  using 
Equation  3  of  this  section: 

m  m 

Etn=IE,P,/IP         (Eq.  3) 
j=i  j=i 

Where: 
Etn  =  Emission  rate  of  PM  from  all  kilns 

and  coolers  at  a  new  or 

reconstructed  LMP.  kg/Mg  (lb/ton) 

of  stone  feed. 
Ej  =  Emission  rate  of  PM  frum  kiln  j.  or 

from  kiln/cooler  combination  j,  kg/ 

Mg  (lb/ton)  of  stone  feed. 
Pj  =  Stone  feed  rate  to  kiln  j.  Mg/hr  (ton/ 

hr). 
m  =  Number  of  kilns  and  kiln/cooler 

combinations  within  the  new  or 

reconstructed  affected  source 
(h)  Performance  test  results  must  be 
documented  in  complete  test  reports 
that  contain  the  information  required  by 
paragraphs  (h)(1)  through  (10)  of  this 
section,  as  well  as  all  other  relevant 
information.  The  plan  to  be  followed 
during  testing  must  be  made  available  to 
the  Administrator  at  least  60  days  prior 
to  testing,  if  requested. 

(1)  A  brief  description  of  the  process 
and  the  air  pollution  control  system; 

(2)  Sampling  location  description(s); 

(3)  A  description  of  sampling  and 
analytical  procedures  and  any 
modifications  to  standard  procedures; 

(4)  Test  results,  including  opacity; 

(5)  Quality  assurance  procedures  and 
results; 

(6)  Records  of  operating  conditions 
during  the  test,  preparation  of 
standards,  and  calibration  procedures; 

(7)  Raw  data  sheets  for  field  sampling 
and  field  and  laboratory  analyses; 

(8)  Documentation  of  calculations; 

(9)  All  data  recorded  and  used  to 
establish  operating  limits;  and 

(10)  Any  other  information  reqtiired 
by  the  test  method 

(i)  [Reserved] 

(j)  You  must  estabhaii  anv  applicable 
3-hour  rolling  average  operating  limit 
indicated  in  Table  2  to  this  subpart 
according  to  the  applicable 
requirements  in  Table  3  to  this  subpart 
and  paragraphs  (j)(l)  through  (4)  of  this 
section. 


(1)  CidntinuousK  record  the  parameter 
during  the  PM  performance  test  and 
include  the  parameter  record(s)  in  the 
performance  test  report. 

(2)  Determine  the  average  parameter 
value  for  each  15-minute  period  of  each 
test  run. 

(3)  Calculate  the  test  run  average  for 
the  parameter  by  taking  the  average  of 
all  the  15-minute  parameter  v,ilues  fur 
the  run. 

(4)  Calculate  the  3-hour  operating 
limit  by  taking  the  average  of  the  three 
test  run  averages. 

(k)  For  each  building  enclosmg  any 
MPO  that  is  subject  to  a  visible  emission 
(VE)  limit,  you  must  conduct  a  VE  check 
according  to  item  18  in  Table  4  to  this 
subpart,  and  in  accordance  with 
paragraphs  (k)(l)  through  (3)  of  this 
section. 

(1)  Conduct  visual  inspections  that 
consist  of  a  visual  survey  of  the  building 
over  the  test  period  to  identify  if  there 
are  VE,  other  than  condensed  water 
vapor. 

(2)  Select  a  position  at  least  15  but  aot 
more  than  1,320  feet  from  each  side  of 
the  building  with  the  sun  or  other  Imht 
source  generally  at  your  back 

(3)  The  observer  conducting  the  VE 
checks  need  not  be  certified  to  conduct 
Method  9  in  appendix  A  to  part  60  (jf 
this  chapter,  but  must  meet  the  training 
requirements  as  described  in  Method  22 
in  appendix  A  to  part  60  of  this  chapter. 

§637113     What  are  my  monitoring 
installation,  operation,  and  maintenance 
requirements? 

(a)  You  must  install,  operate,  and 
maintain  each  continuous  parameter 
monitoring  system  (CPMS)  according  to 
your  OM&M  plan  required  by 
§  63.7100(d)  and  paragraphs  (a)(1) 
through  (5)  of  this  section,  and  you  must 
install,  operate,  and  maintain  each 
continuous  opacity  monitoring  system 
(COMS)  as  required  by  40  CFR  part  63. 
subpart  A,  General  Provisions  and 
according  to  PS-1  of  appendix  B  to  part 
60  of  this  chapter 

(1)  The  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  15  minute  period. 

(2)  To  calculate  a  valid  hourly  value, 
you  must  have  at  least  three  of  four 
equally  spai  >-A  i.ita  values  for  that  hour 
from  a  CPMb  that  is  nnt  out  of  control 
according  to  your  OM.'vM  jilan. 

(3)  To  calculate  thf  i\  .■r.it;<'  for  each 
3-hour  averaging  period  >uu  must  have 
at  least  two  of  three  of  the  hourly 
averages  for  that  period  using  only 
hourly  average  values  that  are  based  on 
valid  data  (i.e..  not  from  out-of-control 
periods).  The  3-hour  rollinR  average  is 
updated  each  hour 
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(4)  You  must  conduct  a  performance 
evaluation  of  each  CPMS  in  accordance 
with  your  CJM&M  plan. 

(5)  You  must  operate  and  maintain 
the  CPMS  in  continuous  operation 
according  to  the  OM&M  plan 

fb)  For  each  flow  measurement 
device,  you  must  meet  the  requirements 
in  paragraphs  (a)(1)  through  (5)  and 
(b)(1)  through  (4)  of  this  section. 

(1)  Use  a  flow  sensor  with  a  minimum 
tolerance  of  2  percent  of  the  flow  rate. 

(2)  Reduce  swirling  flow  or  abnormal 
velocity  distributions  due  to  upstream 
and  downstream  disturbances 

(3)  Conduct  a  flow  sensor  calibration 
check  at  least  semiannually. 

(4)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(c)  For  each  pressure  measurement 
device,  you  must  meet  the  requirements 
in  paragraphs  (a)(1)  through  (5)  and 
(c)(1)  through  (7)  of  this  section. 

(1)  Locate  the  pressure  sensor(s)  in  or 
as  close  to  a  position  that  provides  a 
representative  measurement  of  the 
pressure. 

(2)  Minimize  or  eliminate  pulsating 
pressure,  vibration,  and  internal  and 
external  corrosion. 

(3)  Use  a  gauge  with  a  minimum 
tolerance  of  0.5  inch  of  water  or  a 
transducer  with  a  minimum  tolerance  of 
1  percent  of  the  pressure  range 

(4)  Check  pressure  tap  pluggage  daily 

(5)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(6)  Conduct  calibration  checks  any 
time  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  pressure  range  or  install  a  new 
pressure  sensor. 

(7)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(d)  For  each  bag  leak  detection 
system,  you  must  meet  anv  applicable 
requirements  in  paragraphs  (a)(1) 
through  (5)  and  (d)(1)  through  (8)  of  this 
section. 

(1)  The  bag  leak  detection  system 
must  be  certified  by  the  manufacturer  to 
be  capable  of  detecting  PM  emissions  at 
concentrations  of  10  milligrams  per 
actual  cubic  meter  (0.0044  grains  per 
actual  cubic  foot)  or  less. 

(2)  The  sensor  on  the  bag  leak 
detection  system  must  provide  output  of 
relative  PM  emissions. 

(3)  The  bag  leak  detection  system 
must  have  an  alarm  that  will  sound 
automatically  when  it  detects  an 
increase  in  relative  PM  emissions 
greater  than  a  preset  level. 


(4)  The  alarm  must  be  located  in  an 
area  where  appropriate  plant  personnel 
will  be  able  to  hear  it 

(5)  For  a  positive-pressure  fabric  filter, 
each  compartment  or  cell  must  have  a 
bag  leak  detector.  For  a  negative- 
pressure  or  induced-air  fabric  filter,  the 
bag  leak  detector  must  be  installed 
downstream  of  the  fabric  filter.  If 
multiple  bag  leak  detectors  are  required 
(for  either  tvpe  of  fabric  filter),  detectors 
mav  share  the  system  instrumentation 
and  alarm, 

(6)  Bag  leak  detection  systems  must  be 
installed,  operated,  adjusted,  and 
maintained  so  that  they  follow  the 
manufacturer's  written  specifications 
and  recommendations.  Standard 
operating  procedures  must  be 
incorporated  into  the  OM&.M  plan. 

(7)  At  a  minimum,  initiai  aajustment 
of  the  system  must  consist  of 
establishing  the  baseline  output  in  both 
of  the  following  ways: 

(i)  Adjust  the  range  and  the  averaging 
period  of  the  device. 

(ii)  Establish  the  alarm  set  points  and 
the  alarm  delay  time 

(8)  .\fter  initial  adjustment,  the  range, 
averaging  period,  alarm  set  points,  or 
alarm  delay  time  may  not  be  adjusted 
except  as  specified  in  the  OM&M  plan 
required  bv  ^  63  71U0(d),  In  no  event 
mav  the  range  be  increased  by  more 
than  100  percent  or  decreased  by  more 
than  50  percent  over  a  365  dav  period 
unless  a  responsible  official,  as  defined 
in  §  63.2.  certifies  in  writing  to  the 
.Administrator  that  the  fabric  filter  has 
been  inspected  and  found  to  be  in  good 
operating  condition. 

(e)  For  each  PM  detector,  you  must 
meet  any  applicable  requirements  in 
paragraphs  (aj(l)  through  (5)  and  (e)(1) 
through  (8)  of  this  section. 

(1)  The  PM  detector  must  be  certified 
bv  the  manufacturer  to  be  capable  of 
detecting  PM  emissions  at 
concentrations  of  10  milligrams  per 
actual  cubic  meter  (0,0044  grains  per 
actual  cubic  foot)  or  less. 

12!  The  sensor  on  the  PM  detector 
must  provide  output  of  relative  PM 
emissions 

13)  The  PM  detector  must  have  an 
alarm  that  will  sound  automatically 
when  it  detects  an  increase  in  relative 
I'M  emissions  greater  than  a  preset 
level 

(4)  The  alarm  must  be  located  in  an 
area  where  appropriate  plant  personnel 
will  be  able  to  hear  it 

(5)  For  a  positive-pressure 
electrostatic  precipitator  (ESP),  each 
compartment  must  have  a  PM  detector. 
For  a  negative-pressure  or  mduced-air 
ESP,  the  PM  detector  must  be  installed 
downstream  of  the  ESP.  If  multiple  PM 
detectors  are  required  (for  either  type  of 


ESP),  detectors  may  share  the  system 
instrumentation  and  alarm. 

(6)  Particulate  matter  detectors  must 
be  installed,  operated,  adjusted,  and 
maintained  so  that  they  follow  the 
manufacturer's  written  specifications 
and  recommendations.  Standard 
operating  procedures  must  be 
incorporated  into  the  OM&M  plan 

(7)  At  a  minimum,  initial  aajustment 
of  the  system  must  consist  of 
establishing  the  baseline  output  in  both 
of  the  following  ways: 

(i)  Adjust  the  range  and  the  averaging 
period  of  the  device. 

(ii)  Establish  the  alarm  set  points  and 
the  alarm  delay  time. 

(8)  After  initial  adjustment,  the  range, 
averaging  period,  alarm  set  points,  or 
alarm  delay  time  may  not  be  adjusted 
except  as  specified  in  the  OM&M  plan 
required  by  §  63, 7 100(d),  In  no  event 
may  the  range  be  increased  by  more 
than  1 00  percent  or  decreased  by  more 
than  50  percent  over  a  365-day  period 
unless  a  responsible  official  as  defined 
in  §  63,2  certifies  in  writing  to  the 
Administrator  that  the  ESP  has  been 
inspected  and  found  to  be  in  good 
operating  condition. 

(f)  For  each  emission  unit  equipped 
with  an  add-on  air  pollution  control 
device,  you  must  inspect  each  capture/ 
collection  and  closed  vent  system  at 
least  once  each  calendar  year  to  ensure 
that  each  system  is  operating  in 
accordance  with  the  operating 
requirements  in  item  6  of  Table  2  to  this 
subpart  and  record  the  results  of  each 
inspection. 

(g)  For  each  COMS  used  to  monitor  an 
add-on  air  pollution  control  device,  you 
must  meet  the  requirements  in 
paragraphs  (g)(1)  and  (2)  of  this  section. 

(1)  Install  the  COMS  at  the  outlet  of 
the  control  device. 

(2)  Install,  maintain,  calibrate,  and 
operate  the  COMS  as  required  by  40 
CFR  part  63,  subpart  A,  General 
Provisions  and  according  to  PS-1  of 
appendix  B  to  part  60  of  this  chapter. 

§63  7114     How  do  I  demonstrate  inftiaf 
compliance  with  the  emission  limitations 
standard? 

^aJ  'I  ou  must  demonstrate  initial 
compliance  with  each  emission 
limitation  in  Table  1  to  this  subpart  that 
applies  to  you,  according  to  Table  3  to 
this  subpart. 

(b)  You  must  establish  each  site- 
specific  operating  limit  in  Table  2  to 
this  subpart  that  applies  to  you 
according  to  the  requirements  in 

§  63.7112(j)  and  Table  4  to  this  subpart. 

(c)  You  must  submit  the  Notification 
of  Compliance  Status  containing  the 
results  of  the  initial  compliance 
demonstration  according  to  the 
requirements  in  §  63.7130(e). 
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Continuous  Compliance  Requirements 

§63  7120     How  do  I  monitor  and  collect 
data  to  demonstrate  contmuous 
compliance? 

(a)  You  must  monitor  and  collect  data 
according  to  this  section. 

(b)  Except  for  monitor  malfunctions, 
associated  repairs,  and  required  quality 
assurance  or  control  activities 
(including,  as  applicable,  calibration 
checks  and  required  zero  adjustments), 
you  must  monitor  continuously  (or 
collect  data  at  all  required  intervals)  at 
all  times  that  the  emission  unit  is 
operating. 

(c)  You  may  not  use  data  recorded 
during  monitoring  malfunctions, 
associated  repairs,  and  required  quality 
assurance  or  control  activities  in  data 
averages  and  calculations  used  to  report 
emission  or  operating  levels,  nor  may 
such  data  be  used  in  fulfilling  a 
minimum  data  availability  requirement, 
if  applicable.  You  must  use  all  the  data 
collected  during  all  other  periods  in 
assessing  the  operation  of  the  control 
device  and  associated  control  system. 

§63  7121      How  do  I  demonstrate 
contmuous  compliance  with  the  emission 
limitations  standard? 

(a)  You  must  demonstrate  continuous 
compliance  with  each  emission 
limitation  in  Tables  1  and  2  to  this 
subpart  that  applies  to  you  according  to 
the  methods  specified  in  Tables  5  and 

6  to  this  subpart. 

(b)  You  must  report  each  instance  in 
which  you  did  not  meet  each  operating 
limit,  opacity  limit,  and  VE  limit  in 
Tables  2  and  6  to  this  subpart  that 
applies  to  you.  This  includes  periods  of 
startup,  shutdown,  and  malfunction. 
These  instances  are  deviations  from  the 
emission  limitations  in  this  subpart. 
These  deviations  must  be  reported 
according  to  the  requirements  in 
§63.7131. 

(c)  During  periods  of  startup, 
shutdown,  and  malfunction,  you  must 
operate  in  accordance  with  the  SSMP. 

(d)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  occur  during 
a  period  of  startup,  shutdown,  or 
malfunction  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating  in 
accordance  with  the  SSMP.  The 
Administrator  will  determine  whether 
deviations  that  occur  during  a  period  of 
startup,  shutdown,  or  malfunction  are 
violations,  according  to  the  provisions 
in  §  63.6(e). 

(e)  For  each  MPO  subject  to  an 
opacity  limitation  as  specified  in  Table 
1  to  this  subpart,  and  any  vents  from 
buildings  subject  to  an  opacity 
limitation,  you  must  conduct  a  VE 


check  according  to  item  1  in  Table  6  to 
this  subpart,  and  as  follows: 

(1)  Conduct  visual  inspections  that 
consist  of  a  visual  survey  of  each  stack 
or  process  emission  point  over  the  test 
period  to  identify  if  there  are  visible 
emissions,  other  than  condensed  water 
vapor. 

(2)  Select  a  position  at  least  15  but  not 
more  1,320  feet  from  the  affected 
emission  point  with  the  sun  or  other 
light  source  generally  at  your  back. 

(3)  The  observer  conducting  the  VE 
checks  need  not  be  certified  to  conduct 
Method  9  in  appendix  A  to  part  60  of 
this  chapter,  but  must  meet  the  training 
requirements  as  described  in  Method  22 
of  appendix  A  to  peirt  60  of  this  chapter. 

Notification.  Reports,  and  Records 

§63  7130     What  notifications  must  I  submit 
and  when^ 

(a)  You  must  submit  all  of  the 
notifications  in  §§  63.6(h)(4)  and  (5), 
63.7(b)  and  (c),  63.8(e),  (f)(4)  and  (6), 
and  63.9  (a)  through  (j)  that  apply  to  you 
by  the  dates  specified. 

'  (b)  As  specified  in  §  63.9(b)(2),  if  you 
start  up  your  affected  source  before    . 
[date  of  publication  of  the  final  rule  in 
the  Federal  Register),  you  must  submit 
an  Initial  Notification  not  later  than  120 
calendar  days  after  (date  of  publication 
of  the  final  rule  in  the  Federal  Register]. 

(c)  As  specified  in  §63.9(b|(3).  if  you 
startup  your  new  or  reconstructed 
affected  source  on  or  after  [date  of 
publication  of  the  final  rule  in  the 
Federal  Register),  you  must  submit  an 
Initial  Notification  not  later  than  120 
calendar  days  after  you  startup  your 
affected  source. 

(d)  If  you  are  required  to  conduct  a 
performance  test,  you  must  submit  a 
notification  of  intent  to  conduct  a 
performance  test  at  least  60  calendar 
days  before  the  performance  test  is 
scheduled  to  begin  as  required  in 
§63. 7(b)(1). 

(e)  If  you  are  required  to  conduct  a 
performance  test,  design  evaluation, 
opacity  observation,  VE  observation,  or 
other  initial  compliance  demonstration 
as  specified  in  Table  3  or  4  to  this 
subpart,  you  must  submit  a  Notification 
of  Compliance  Status  according  to 
§63.9(h)(2)(ii). 

(1)  For  each  initial  compliance 
demonstration  required  in  Table  3  to 
this  subpart  that  does  not  include  a 
performance  test,  you  must  submit  the 
Notification  of  Compliance  Status  before 
the  close  of  business  on  the  30th 
calendar  day  following  the  completion 
of  the  initial  compliance  demonstration. 

(2)  For  each  compliance 
demonstration  required  in  Table  5  to 
this  subpart  that  includes  a  performance 


test  conducted  according  to  the 
requirements  in  Table  4  to  this  subpart, 
you  must  submit  the  Notification  of 
Compliance  Status,  including  the 
performance  test  results,  before  the 
close  of  business  on  the  60th  calendar 
day  following  the  completion  of  the 
performance  test  according  to 
§63. 10(d)(2). 

§63  7131     What  reports  must  I  submit  and 
when? 

i.tj  \  ou  must  submit  each  report  in 
Table  7  to  this  subpart  tliat  .ippFies  to 
you. 

(b)  Unless  the  Administrator  has 
approved  a  different  schedule  for 
submission  of  reports  under  §  63.10(a), 
you  must  submit  each  report  by  the  date 
in  Table  7  to  this  subpart  and  according 
to  the  requirements  in  paragraphs  (b)(1) 
through  (5)  of  this  section: 

(1)  The  first  compliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
your  affected  source  in  §63.7083  and 
ending  on  June  30  or  December  31, 
whichever  date  is  the  first  date 
following  the  end  of  the  first  half 
calendar  year  after  the  compliance  date 
that  is  specified  for  your  source  in 
§63.7083. 

(2)  The  first  compliance  report  must 
be  postmarked  or  delivered  no  later  than 
July  31  or  January  31,  whichever  date 
follows  the  end  of  the  first  half  calendar 
year  after  the  compliance  date  that  is 
specified  for  your  affected  source  in 
§63.7083. 

(3)  Each  subsequent  compliance 
report  must  cover  the  semiannual 
reporting  period  from  January  1  through 
June  30  or  the  semiannual  reporting 
period  from  July  1  through  December 
31. 

(4)  Each  subsequent  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31, 
whichever  date  is  the  first  date 
following  the  end  of  the  semiannual 
reporting  period. 

(5)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  part  70  or  part  71  of  this 
chapter,  if  the  permitting  authority  has 
established  dates  for  submitting 
semiannual  reports  pursuant  to 

§  70.6(a)(3)(iii)(A)  or  §  71.6(aK3)(iii)(A) 
of  this  chapter,  you  may  submit  the  first 
and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  dates  in  paragraphs 
(b)(1)  through  (4)  of  this  section. 

(c)  The  compliance  report  must 
contain  the  information  specified  in 
paragraphs  (c)(1)  through  (6)  of  this 
section. 

(1)  Company  name  and  address. 
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(2)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  the  truth,  accuracy. 
and  completeness  of  the  content  of  the 
report. 

(3)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period 

(4)  If  you  had  a  startup,  shutdown  or 
malfunction  during  the  reporting  period 
and  vou  took  actions  consistent  with 
vour  SSMP.  the  compliance  report  must 
include  the  information  in 
§63.10(d)(5)(i). 

(5)  If  there  are  no  deviations  from  any 
emission  limitations  (emission  limit, 
operating  limit,  opacity  limit,  and  VT 
limit)  that  apply  to  you,  a  statement  that 
there  were  no  deviations  from  the 
emission  limitations  during  the 
reporting  period 

(6)  If  there  were  no  periods  during 
which  the  operating  parameter 
monitoring  systems  was  out-of-control 
as  specified  in  §  6.3.8(c)(7).  a  statement 
that  there  were  no  periods  during  the 
which  the  continuous  monitoring 
system  (CMS)  was  out-of-control  during 
the  reporting  period 

(dj  For  each  deviation  from  an 
emission  limitation  (emission  limit, 
operating  limit,  opacity  limit,  and  VE 
limit)  that  occurs  at  an  affected  source 
where  you  are  not  using  a  CMS  to 
comply  with  the  emission  limitations  in 
this  subpart,  the  compliance  report  must 
contain  the  information  specified  in 
paragraphs  {c)(l)  through  (4)  and  (d)(lj 
and  (2)  of  this  section  This  includes 
periods  of  startup,  shutdown,  and 
malfunction 

(1)  The  total  operating  time  of  each 
emission  unit  during  the  reporting 
period 

(2)  Information  on  the  number, 
duration,  and  cause  of  deviations 
(including  unknown  cause,  if 
applicable),  as  applicable,  and  the 
corrective  action  taken 

(e)  For  each  deviation  from  an 
emission  limitation  (emission  limit, 
operating  limit,  opacity  limit,  and  \T. 
limit)  occurring  at  an  affected  source 
where  you  are  using  a  CMS  to  comply 
with  the  emission  limitation  in  this 
subpart,  vou  must  include  the 
information  specified  in  paragraphs 
(c)(1)  through  (4)  and  (e)(1)  through  (12) 
of  this  section  This  includes  periods  of 
startup,  shutdown,  and  malfunction 

(1 )  The  date  and  time  that  each 
malfunction  started  and  stopped 

(2)  The  date  and  time  that  each  CMS 
was  inoperative,  except  for  zero  (low- 
level)  and  high-level  checks 

(3)  The  date,  time  and  duration  that 
each  CMS  was  out-of-control,  including 
the  information  in  §  63.8(c)(8). 

(4)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 


whether  each  deviation  occurred  during 

a  period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(5)  A  summary'  of  the  total  duration  of 
the  deviation  during  the  reporting 
period  and  the  total  duration  as  a 
percent  of  the  total  source  operating 
time  during  that  reporting  period. 

(6)  A  breakdown  of  the  total  duration 
of  the  de\'iations  during  the  reporting 
period  into  those  that  are  due  to  startup, 
shutdown,  control  equipment  problems, 
process  problems,  other  known  causes, 
and  other  unknown  causes 

(7)  A  summary  of  the  total  duration  of 
CMS  downtime  during  the  reporting 
period  and  the  total  duration  of  CMS 
downtime  as  a  percent  of  the  total 
emission  unit  operating  time  during  that 
reporting  period. 

(8)  An  identification  of  each  H.^P  that 
was  monitored  at  the  affected  source 

(9)  A  brief  description  of  the  process 
units, 

(10)  A  brief  description  of  the  CMS. 

( 1 1 )  The  date  of  the  latest  CMS 
certification  or  audit 

(12)  A  description  of  any  changes  in 
CMS,  processes,  or  controls  since  the 
last  reporting  period 

(D  Each  facility  that  has  obtained  a 
title  V  operating  permit  pursuant  to  part 
70  or  part  71  of  this  chapter  must  report 
all  deviations  as  defined  in  this  subpart 
in  the  semiannual  monitoring  report 
required  by  §  70  6(a)(3)(iii)(Ai  or 
§  71 ,6(a)(3)(iii){A)  of  this  chapter  If  you 
submit  a  compliance  report  specified  in 
Table  7  to  this  subpart  along  with  or  as 
part  of,  the  semiannual  monitoring 
report  required  by  §  70.6(a)(3)(ui)(A;  or 
§  71 ,6(a){3)(iii)(A)  of  this  chapter,  and 
the  compliance  report  includes  all 
required  information  concerning 
deviations  from  any  emission  limitation 
(including  any  operating  limit). 
submission  of  the  compliance  report 
shall  be  deemed  to  satisfy  any  obligation 
to  report  the  same  deviations  in  the 
semiannual  monitoring  report. 
However,  submission  of  a  compliance 
report  shall  not  otherwise  affect  any 
obligation  you  may  have  to  report 
deviations  from  permit  requirements  to 
the  permit  authority 

§63.7132     What  records  must  I  keep? 

(a)  You  must  keep  the  records 
specified  in  paragraphs  (a)(l '  through 
(3)  of  this  section 

(1)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  including  ail 
documentation  supporting  any  Initial 
.Notification  or  Notification  of 
Compliance  Status  that  you  submitted, 
according  to  the  requirements  in 
§63,10(b)(2)(xiv). 


(2)  The  records  in  §63.6(e)(3)(iii) 
through  (v)  related  to  startup,  shutdown, 
and  malfunction. 

(3)  Records  of  performance  tests, 
performance  evaluations,  and  opacity 
and  VE  observations  as  required  in 
§63.10(b)(2)(viii). 

(b)  You  must  keep  the  records  in 
§  63.6(h)(6)  for  VE  observations. 

(c)  You  must  keep  the  records 
required  by  Tables  5  and  6  to  this 
subpart  to  show  continuous  compliance 
with  each  emission  limitation  that 
applies  t6  you. 

(d)  You  must  keep  the  records  which 
document  the  basis  for  the  initial 
applicability  determination  as  required 
under  §63.7081 

§63.7133     tn  what  form  and  ho*  >ong  must 
I  keep  my  records^ 

(a)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review,  according  to 
§63. 10(b)(1). 

(b)  As  specified  in  §  63.10(b)(1).  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occvirrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record, 
according  to  §63  10(b)(1).  You  may 
keep  the  records  offsite  for  the 
remaining  3  years 

Other  Requirements  and  Information 

§63.7140     What  perts  of  tn«  Genera: 
Provisions  apply  to  rrw'' 

ia,  Table  6  tc  this  subpart  shows 
which  parts  of  the  General  Provisions  in 
§§63  1  through  63.15  apply  to  you 
When  there  is  overlap  between  subpart 
A  and  subpart  A.\AAA.  as  indicated  in 
the  "Ejcplanations  '  column  tn  Table  8, 
subpart  >^AAAA  takes  precedence. 

(b)  [Reserved) 

§63,7141     Who  implements  and  errforces 
this  subpart? 

a  This  subpart  can  be  implemented 
and  enforced  by  us,  the  US  EPA.  or  by 
a  delegated  authority  such  as  your  State. 
local,  or  tnbal  agency.  If  the  US  EPA 
.administrator  has  delegated  authority  to 
your  State  local,  or  tribal  agency,  then 
that  agency  (as  well  as  the  U.S.  EPA)  has 
the  authority  to  implement  and  enforce 
this  subpart   You  should  contact  your 
U.S  EPA  Regional  Office  to  find  out  if 
this  subpart  is  delegated  to  your  State, 
local,  or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  m  paragraph  (c)  of  this 
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section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  are  not 
transferred  to  the  State,  local,  or  tribal 
agency. 

(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (6)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
non-opacity  emission  limitations  in 
§63. 7090(a) 

(2)  Approval  of  alternative  opacity 
emission  limitations  in  §  63.7090(a). 

(3)  Approval  of  alternatives  to  the 
operating  limits  in  §  63.7090(b). 

(4)  Approval  of  major  alternatives  to 
test  methods  under  §63. 7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 


(5)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §63.90. 

(6)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 
^63  10(f)  and  as  dofinpd  in  §63  90 

§  63  '"ii2     What  are  the  requirements  for 
claiming  area  source  status? 

\,d)  It  you  wish  t.)  (.idim  that  your  LMP 
is  an  area  source,  you  must  measure  the 
emissions  of  hydrogen  chloride  from  all 
lime  kilns  at  your  plant  using  either: 

(1)  EPA  Method  320  of  appendix  A  to 
this  part. 

(2)  EPA  Method  321  of  appendix  A  to 
this  part,  or 

(3)  ASTM  Method  D6735-01. 
Standard  Test  Method  for  Measurement 


of  Gaseous  Chlorides  and  Fluorides 
from  Mineral  Calcining  Exhaust 
Sources — Impinger  Method 
(incorporated  by  reference — see  §63.14). 
provided  that  the  provisions  in 
paragraphs  (a)(3)(i)  through  (vi)  of  this 
section  are  followed* 

(i)  A  test  must  include  three  or  more 
runs  in  which  a  pair  of  samples  is 
obtained  simultaneously  for  each  run 
according  to  section  1 1 .2.6  of  ASTM 
Method  D6735-01  (incorporated  by 
reference — see  §63.14). 

(ii)  You  must  calculate  the  test  run 
standard  deviation  of  each  set  of  paired 
samples  to  quantify  data  precision, 
according  to  Equation  1  of  this  section: 


RSD3  =  (100)  Absolute  Value 


CI, -C2, 
CL+C2. 


(Eq.  1) 


Where: 

RSDa  =  The  test  run  relative  standard 

deviation  of  sample  pair  a.  percent. 
Cl,  and  C2a  =  The  HCl  concentrations. 

mg/dscm.  from  the  paired  samples, 
(iii)  You  must  calculate  the  test 
average  relative  standard  deviation 
according  to  Equation  2  of  this  section: 


IRSD, 


RSDta=^ 


(Eq.  2) 


Where: 

RSDta  =  The  test  average  relative 
standard  deviation,  percent. 
RSDa  =  The  test  run  relative  standard 

deviation  for  sample  pair  a. 
p  =  The  number  of  test  runs.  >3. 

(iv)  If  RSDta  is  greater  than  20 
percent,  the  data  are  invalid  and  the  test 
must  be  repeated. 

(v)  The  post-test  analyte  spike 
procedure  of  section  11.2.7  of  ASTM 
Method  D6735-01  (incorporated  by 
reference — see  §63.14)  is  conducted, 
and  the  percent  recovery  is  calculated 
according  to  section  12.6  of  ASTM 
Method  D6735-01  (incorporated  by 
reference — see  §63.14). 

(vi)  If  the  percent  recovery  is  between 
70  percent  and  130  percent,  inclusive, 
the  test  is  valid.  If  the  percent  recovery 
is  outside  of  this  range,  the  data  are 
considered  invalid,  and  the  test  must  be 
repeated. 

(b)  If  you  conduct  tests  to  determine 
the  rates  of  emission  of  specific  organic 
HAP  from  lime  kilns  at  LMP  for  use  in 
applicability  determinations  under 
§63.7081.  you  may  use  either: 

(1)  Method  320  of  appendix  A  to  this 
part,  or 


(2)  Method  18  of  appendix  A  to  part 
60  of  this  chapter,  or 

(3)  ASTM  D6420-99.  Standard  Test 
Method  for  Determination  of  Gaseous 
Organic  Compounds  by  Direct  Interface 
Gas  Chromatography-Mass 
Spectrometry  (GC/MS),  (incorporated  by 
reference — see  §63.14).  provided  that 
the  provisions  of  paragraphs  (b)(3)(i) 
through  (iv)  of  this  section  are  followed: 

(i)  The  teuget  compound(s)  are  those 
listed  in  section  1.1  of  ASTM  D6420-99 
(incorporated  by  reference — see  §63.14); 

(ii)  The  target  concentration  is 
between  150  parts  per  billion  by  volume 
and  100  ppmv; 

(iii)  For  target  compound(s)  not  listed 
in  Table  1.1  of  ASTM  D6420-99 
(incorporated  by  reference — see  §63.14), 
but  potentially  detected  by  mass 
spectrometry,  the  additional  system 
continuing  calibration  check  after  each 
run,  as  detailed  in  section  10.5.3  of 
ASTM  D6420-99  (incorporated  by 
reference — see  §63.14).  is  conducted, 
met.  documented,  and  submitted  with 
the  data  report,  even  if  there  is  no 
moisture  condenser  used  or  the 
compound  is  not  considered  water 
soluble;  and 

(iv)  For  target  compound(s)  not  listed 
in  Table  1  1  of  ASTM  D6420-99 
(incorporated  by  reference — see  §63.14). 
and  not  amenable  to  detection  by  mass 
spectrometry.  ASTM  D6420-99 
(incorporated  by  reference — se«§ 63.14) 
may  not  be  used. 

§  63  71 43     What  definitions  apply  to  this 
subpart '' 

Terms  used  in  this  subpart  tu-e 
defined  in  the  Clean  Air  Act.  in  §63.2. 
and  in  this  section  as  follows; 


Bag  leak  detector  means  the 
monitoring  device  and  system  for  a 
fabric  filter  that  identifies  an  increase  in 
PM  emissions  resulting  from  a  broken 
filter  bag  or  other  malfunction  and 
sounds  an  alarm. 

Belt  conveyor  means  a  conveying 
device  that  transports  material  from  one 
location  to  another  by  means  of  an 
endless  belt  that  is  carried  on  a  series  of 
idlers  and  routed  around  a  pulley  at 
each  end. 

Bucket  elevator  means  a  material 
conveying  device  consisting  of  a  head 
and  foot  assembly  which  supports  and 
drives  an  endless  single  or  double 
strand  chain  or  belt  to  which  buckets 
are  attached. 

Building  means  any  frame  structure 
with  a  roof. 

Capture  system  means  the  equipment 
(including  enclosures,  hoods,  ducts, 
fans,  dampers,  etc.)  used  to  capture  and 
transport  PM  generated  by  one  or  more 
process  operations  to  a  control  device. 

Control  device  means  the  air  pollution 
control  equipment  used  to  reduce  PM 
emissions  released  to  the  atmosphere 
from  one  or  more  process  operations  at 
an  LMP. 

Conveying  system  means  a  device  for 
transporting  material  from  one  piece  of 
equipment  or  location  to  another 
location  within  a  plant.  Conveying 
systems  im  1  .ii  h:!  dn^  not  limited  to 
feeders,  bi:lt  .  ...:k  ;>  urs.  bucket  elevators 
and  pneixmatic  systems. 

Deviation  means  any  instance  in 
which  an  affected  source,  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  jmy  requirement  or 
obligation  established  by  this  subpart, 
including  but  not  limited  to  any 
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emission  limitation  (including  any 
operating  limit); 

(2)  Fails  to  meet  am  term  or  condition 
that  IS  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission 
limitation  (including  any  operating 
limit)  in  this  subpart  during  startup. 
shutdown,  or  malfunction,  regardless  of 
whether  or  not  such  failure  is  permitted 
by  this  subpart. 

Emission  limitation  means  any 
emission  limit,  opacity  limit,  operating 
limit,  or  VE  limit. 

Emission  unit  means  a  lime  kiln,  lime 
cooler,  raw  material  grinding  mill,  raw 
material  storage  bin.  conveying  system 
transfer  point,  bulk  loading  or 
unloading  operation,  bucket  elevator  or 
belt  conveyor  a\  an  LMP 

Fugitive  emission  means  F^M  that  is 
not  collected  bv  a  capture  svstem 

Grinding  mill  means  a  machine  used 
for  the  wet  or  dry  fine  crushing  of  any 
feed  material.  Grinding  mills  include. 
but  are  not  limited  to.  the  hammer, 
roller,  rod,  pebble  and  ball,  and  fluid 
energy.  The  grinding  mill  includes  the 
air  conveying  system,  air  separator,  or 
air  classifier,  where  such  systems  are 
used. 

Hvdrator  means  the  device  used  to 
produce  hydrated  lime  or  calcium 
hydroxide  via  the  chemical  reaction  of 
the  lime  product  and  water 

Lime  cooler  means  the  device  external 
to  the  lime  kiln  (or  part  of  the  lime  kiln 
itself)  used  to  reduce  the  temperature  of 
the  lime  produced  by  the  kiln. 


Lime  kiln  means  the  device,  including 
any  associated  preheater,  used  to 
produce  a  lime  product  from  stone  feed 
by  calcination   Kiln  types  include,  but 
are  not  limited  to,  rotarx'  kiln,  vertical 
kiln,  rotary  hearth  kiln,  double-shaft 
vertical  kiln,  and  fluidized  bed  kiln. 

Lime  manufacturing  plant  (LMP) 
means  any  plant  which  uses  a  lime  kiln 
to  produce  lime  product  from  limestone 
or  other  calcareous  material  by 
calcination 

Ume  product  means  the  product  of 
the  lime  kiln  calcination  process 
including,  ralcitic  lime,  dolomitic  lime, 
and  dead-burned  dolomite. 

Limestone  means  the  material 
comprised  primarily  of  calcium 
carbonate  (referred  to  sometimes  as 
(  alcitic  or  high  calcium  limestone). 
magnesium  carbonate,  and/or  the 
double  carbonate  of  both  calcium  and 
magnesium  (referred  to  sometimes  as 
dolomitic  limestone  or  dolomite). 

Materia!  means  the  raw  limestone  or 
stone  feed  used  at  an  LMP. 

Materials  processing  operation  (MPO) 
means  the  equipment  and  transfer 
points  between  the  equipment  used  to 
prepare,  process,  or  transport  limestone, 
or  stone  feed,  and  includes  grinding 
mills,  raw  material  storage  bins, 
conveying  system  transfer  points,  bulk 
loading  or  unloading  systems,  screening 
operations,  bucket  elevators,  and  belt 
conveyors. 

Particulate  matter  (PM)  detector 
means  the  monitoring  device  and 
system  for  an  ESP  that  identifies  relative 
levels  in  PM  emissions  and  sounds  an 
alarm  at  a  preset  level. 


Positive  pressure  fabric  filter  or  ESP 
means  a  fabric  filter  or  ESP  with  the 
fan(s)  on  the  upstream  side  of  the 
control  device. 

Screening  operation  means  a  device 
for  separating  material  according  to  size 
by  passing  undersize  material  through 
one  or  more  mesh  surfaces  (screens)  in 
series  and  retaining  oversize  material  on 
the  mesh  surfaces  (screens). 

Stack  emission  means  the  PM  that  is 
released  to  the  atmosphere  from  a 
capture  system. 

Stone  feed  means  the  limestone 
feedstock  and  mill  scale  or  other  iron 
oxide  additives  that  are  fed  to  the  lime 
kiln.  Stone  feed  does  not  include  the 
fuels  used  in  the  lime  kiln  to  produce 
the  heat  needed  to  calcine  the  limestone 
into  the  lime  product. 

Storage  bin  means  a  facility  for 
storage  (including  surge  bins)  of 
material  prior  to  further  processing  or 
loading. 

Transfer  point  means  a  point  in  a 
conveying  operation  where  the  material 
is  transferred  to  or  from  a  belt  conveyor 
(except  w  here  the  material  is  being 
transferred  to  a  stockpile). 

Truck  dumping  means  the  unloading 
of  material  from  movable  vehicles 
designed  to  transport  material  from  one 
location  to  another.  Movable  vehicles 
include  but  are  not  limited  to  trucks, 
front  end  loaders,  skip  hoists,  and 
railcars. 

Vent  means  an  opening  through 
which  there  is  mechanically  induced  air 
flow  for  the  purpose  of  exhausting  from 
a  building  air  carrying  PM  emissions 
from  one  or  more  emission  units. 


Tables  to  Subpart  AAAA.\  of  Part  63 


Table  1  to  Subpart  AAAAA  of  Part  63.— Emission  Limits 

[You  must  meet  each  emission  limit  in  the  following  table  thai  applies  to  you,  as  required  in  §63, 7090(a)] 


For.  ,  , 


You  must  meet  the  following  emission  limitation 


1 .  All  lime  kilns  and  their  associated  lime  coolers  at  an  existing  LMP 


2,  All  lime  kilns  and  their  associated  lime  coolers  at  a  new  or  recon- 
structed LMP 

3  Stack  emissions  from  all  MPO  at  a  new,  reconstnjcled  or  existing  af- 
fected source 

4,  Stack  emissions  from  all  MPO  at  a  new,  reconstructed  or  existing  af- 
fected source,  unless  the  stack  emissions  are  discharged  through  a 
wet  scrublser  control  device 

5  Fugitive  emissions  from  all  MPO  at  a  neA  -econstructed  or  existing 
affected  source,  except  as  provided  by  item  6  of  this  Table  1, 

6,  All  MPO  at  a  new,  reconstructed  or  existing  affected  source  en- 
closed in  a  building. 


The  sum  of  the  PM  emissions  from  all  of  the  kilns  and  associated  lime 

coolers  must   not  exceed  0  06  kilograms  per  megagram  (kg/Mg) 

(0  12  pounds  per  ton)  of  stone  feed 
The  sum  of  the  PM  emissions  from  all  of  the  kilns  and  associated  lime 

coolers  must  not  exceed  0  05  kg/Mg  (0,10  pounds  per  ton)  of  stone 

feed 
PM  emissions  must  not  exceed  0  05  grams  per  dry  standard  cubic 

meter  (g;dscm). 
Emissions  must  not  exceed  7  percent  opacity. 


Emissions  must  not  exceed  10  percent  opacity 

All  of  the  individually  atlectec  MPO  must  comply  with  the  applicable 
PM  and  opacity  emissior;  limitatkDns  in  items  3  through  5  of  this 
Table  1,  or  the  building  must  comply  with  the  following  there  must 
be  no  visible  emissions  from  the  buikJing,  except  from  a  vent:  and 
vent  emissions  must  not  exceed  the  stack  emissions  limitations  in 
items  3  and  4  of  this  Table  1 , 
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Table  1  TO  Subpart  A  a\a  A  A     •  p.-..-  63     Emission  Limits-  Contmjed 

[You  must  meet  each  emission  limit  in  the  following  table  that  applies  to  you,  as  required  in  §63  7090(a)) 


For. 


7  Each  fabric  filter  that  controls  emissions  from  only  an  Individual,  en- 
closed storage  bin 

8  Each  set  of  multiple  storage  bins  at  a  new,  reconstructed  or  existing 
affected  source,  with  combined  stack  emissions 


You  must  meet  tt>e  following  emission  limitation 


Emissions  must  not  exceed  7  percent  opacity. 

You  must  comply  with  the  emission  limits  in  items  3  and  4  of  this  Table 
1. 


Table  2  to  Subpart  AAAAA  „.►  Pa.h:  b3.    O.^^erating  Limits 

[You  must  meet  each  operating  limit  m  the  following  table  that  applies  to  you,  as  required  in  §63  7090(b)l 


For 


1 .  Each  lime  kiln  and  each  lime  cooler  (if  there  is  a  separate  exhaust  to 
the  atmosphere  from  the  associated  lime  cooler)  equipped  with  a 
fabric  filter. 


You  must 


2  Each  lime  kiln  equipped  with  a  wet  scrubber 


3.  Each  lime  kiln  equipped  with  an  electrostatic  precipitator 


4    Each  matenals  processing  operation  subject  to  a  PM  limit  which 
uses  a  wet  scrubber. 


5  All  affected  sources 


6.  Each  emission  unit  equipped  with  an  add-on  air  pollution  control  de- 
vice 


Maintain  and  operate  the  fabnc  filler  such  that  the  bag  leak  detector 
alarm  is  not  activated  and  alarm  condition  does  not  exist  for  more 
than  5  percent  of  the  total  operating  time  in  a  6-month  penod:  and 
comply  with  the  requirements  in  §63  71 13(d)  and  (f)  and  Table  5  to 
this  subpart  In  lieu  of  a  bag  leak  detector,  maintain  the  fabnc  filter 
such  that  the  6-minute  average  opacity  for  any  6-minute  block  penod 
does  not  exceed  15  percent,  and  comply  with  the  requirements  in 
§63  71 13(f)  and  (g)  and  Table  5  to  this  subpart 

Maintain  the  3-hour  rolling  average  exhaust  gas  stream  pressure  drop 
across  the  wet  scrubber  greater  than  or  equal  to  the  pressure  drop 
operating  limit  established  dunng  the  most  recent  PM  performance 
test,  and  maintain  the  3-hour  rolling  average  scrubbing  liquid  flow 
rate  greater  than  the  flow  rate  operating  limit  established  dunng  the 
most  recent  performance  test 

Maintain  the  3-hour  rolling  average  current  and  voltage  input  to  each 
electncal  field  of  the  ESP  greater  than  or  equal  to  the  average  cur- 
rent and  voltage  input  to  each  field  of  the  ESP  established  dunng  the 
most  recent  performance  test:  or,  in  lieu  of  complying  with  these 
ESP  parameter  operating  limits,  install  a  PM  detector  and  maintain 
and  operate  the  ESP  such  that  the  PM  detector  alarm  is  not  acti- 
vated and  alami  condition  does  not  exist  tor  more  than  5  percent  of 
the  total  operating  time  in  a  6-month  penod,  and  comply  with 
§63. 7113(e);  or,  maintain  the  ESP  such  that  the  6-minute  average 
opacity  for  any  6-minute  block  penod  does  not  exceed  15  percent, 
and  comply  with  the  requirements  in  §63  71 13(g);  and  comply  with 
the  requirements  m  §63  71 13(f)  and  Table  5  to  this  subpart 

Maintain  the  3-hour  rolling  average  exhaust  gas  stream  pressure  drop 
across  the  wet  scrubtier  greater  than  or  equal  to  ttie  pressure  drop 
operating  limit  established  dunng  the  PM  performance  test;  and 
maintain  the  3-hour  rolling  average  scrubbing  liquid  flow  rate  greater 
than  or  equal  to  the  flow  rate  operating  limit  established  during  the 
performance  test 

Prepare  a  wntten  OM&M  plan:  the  plan  must  include  the  items  listed  in 
§  63.7100(d)  and  the  corrective  actions  to  be  taken  when  required  in 
Table  5  to  this  subpart 

(1)  Vent  captured  emissions  through  a  closed  system,  except  that  dilu- 
tion air  may  be  added  to  emission  streams  for  the  purpose  of  con- 
trolling temperature  at  the  inlet  to  a  fabnc  filter 

(2)  Operate  each  capture/collection  system  according  to  tfie  proce- 
dures and  requirements  in  tfie  OM&M  plan 
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Table  3  TO  Subpart  AAAAA  o^^  Part  63  — Initial  Cowp.  ance  With  Emission  Limits 

[You  must  demonstrate  initial  compliance  wn^  eac^  emission  iimiiation  that  applies  to  ,v.^  according  to  the  following  table,  as  required  in 

§63  7114] 


For 


For  the  emission  limitation  . 


You  have  demonstrated  initial  compliance,  if  after  fol- 
lowing the  requirements  in  §63.7112     . 


.  All  lime  kilns  and  their  as- 
sociated lime  coolers  at  a 
new  or  reconstructed  af- 
fected source  and  all  lime 
kilns  and  their  associated 
lime  coolers  at  an  existing 
affected  source. 


2.  Stack  emissions  from  all 
MPO  at  a  new.  recon- 
structed or  existing  af- 
fected source 


,  Stack  emissions  from  all 
MPO  at  a  new.  recon- 
structed or  existing  af- 
fected source,  unless  the 
stack  emissions  are  dis- 
charged through  a  wet 
scrubber  control  device. 
Fugitive  emissions  from 
a',\  MPO  at  a  new.  recon- 
structed or  existing  af- 
fected source 
All  MPO  at  a  new  recon- 
structed or  existing  af- 
fected source,  enclosed  in 
a  building. 


6  Each  fabnc  filter  that  con- 
trols emissions  from  only 
an  individual  storage  bin. 

7.  Each  set  of  multiple  stor- 
age bins  with  combined 
stack  emissions. 


If  the  lime  cooler  associated  with  the  kiln  has  no  sepa- 
rate exhaust  to  the  atmosphere  PM  emissions  from 
all  kilns  and  coolers  at  an  existing  IMP  must  not  e> 
ceed  0  06  kg  PM  per  Mg  of  stone  teed  (0.12  lb  PM 
pe'  ton  o'  stone  teed)  PM  emissions  from  all  kilns 
and  coolers  at  a  new  or  reconstructed  LMP  must  not 
exceed  0  05  kg  PM  per  Mg  of  stone  feed  (0.10  lb  PM 
per  tor  ot  stone  feed)  it  a  lime  cooler  associated 
Alt'-  a  Kiln  has  a  separate  exhaust  to  the  atmos- 
pne'e  the  sum  of  ail  Kiln  and  cooler  PM  emissions 
mus'  not  exceed  0  Ofc  kg'Mg  (0  12  pounds  per  ion)  of 
Stone  feed  for  existing  LMP  ana  0,05  kg'Mg  (0.1 
pounds  per  torn  of  Stone  feed  tor  kilns  at  new  or  re- 
constructed LMP 


PV  er^issions  must  not  exceed  0  05  g/dscm 


Emissions  must  not  exceed  7  percent  opacity 


Emissions  must  not  exceed  10  percent  opacity 


All  of  the  individually  atfectec  MPO  must  comply  with 
the  applicable  PM  and  opacity  emission  limitations 
for  Items  2  through  4  of  this  Table  3.  or  the  buikjing 
must  comply  with  the  following  there  must  be  no 
visible  emissions  from  the  building,  except  from  a 
vent  and  vent  emissions  must  not  exceed  the  emis- 
sion limitations  in  items  2  and  3  of  this  Table  3. 


Emissions  must  not  exceed  7  percent  opacity 


You  must  comply  with  the  emission  limitations  in  items 
2  and  3  of  this  Table  3 


The  kiln  outlet  PM  emissions  (and  if  applicable, 
summed  with  ihe  separate  cooler  PM  emissions) 
oased  on  the  PM  emissions  measured  using  Method 
5  in  appendix  A  to  part  60  of  this  chapter  and  the 
stone  feed  rate  measurement,  over  tfie  penod  of  tf>e 
initial  pertormarice  test  do  not  exceed  the  emission 
limit;  if  ttie  lime  kiln  is  controlled  with  an  ESP  (and 
you  are  not  opting  to  monitor  PM  emissions  from  tfie 
ESP  with  a  PM  detector  or  COMS)  or  wet  scnjtjber. 
you  have  a  record  o'  !""•»  -.;x  •  .-.;i'e  operating  param- 
eters over  the  3-hou'  pe-tj'-a'ice  test  dunng  which 
emissions  did  not  exceed  the  emissions  limitation;  if 
the  lime  kiln  is  controlled  by  a  tatmc  filter  or  ESP  and 
you  are  opting  to  monitor  PM  emissions  from  the 
ESP  with  a  PM  detector  or  you  are  opting  to  monitor 
PM  emissions  from  ttie  fatinc  filter  with  a  tiag  leak 
detector  you  have  installed  ar>d  are  operating  ttie 
monitonng  device  according  to  the  requirements  in 
§63.71 13(d)  or  (e).  respectively;  and  if  tt>e  lime  kiln 
is  controlled  by  a  fabnc  filter  or  ESP  and  you  are  opt- 
ing to  monitor  PM  emissions  using  a  COMS.  you 
tiave  installed  and  are  operating  the  monitonng  de- 
vk;e  accordir>g  to  the  requirements  in  §63  71 13(g). 

The  '\.''e'  p'.'  emissions,  based  on  Method  5  or  Meth- 
od ■'  "  appendix  A  to  part  60  ot  this  chapter  over 
the  period  of  the  initial  performance  test  do  not  ex- 
ceed 0  05  g/dscm  and  if  the  emission  unit  is  con- 
trolled with  a  wet  scrubtjer,  you  have  a  record  of  ttie 
scrubtjer's  pressure  drop  and  liquid  flow  rate  oper- 
ating parameters  over  the  3-hour  performance  test 
dunng  which  emissions  did  not  exceed  the  emissions 
limitation 

Each  of  the  thirty  6-minute  opacity  averages  dunng  the 
initial  compliance  penod.  using  Method  9  in  appendix 
A  to  part  60  of  this  ctiapter  does  not  exceed  the  7 
percent  opacity  limit. 


Each  of  the  6-minute  opacity  averages  during  the  initial 
compliance  (jenod.  using  Method  9  m  apipendix  A  to 
part  60  of  this  chapter,  does  not  exceed  the  10  per- 
cent opacity  limit 

All  the  MPO  enclosed  in  the  building  have  dem- 
onstrated initial  compliance  according  to  the  applica- 
ble requirements  for  items  2  through  4  of  this  Table 
3;  or  if  you  are  complying  with  the  building  emission 
limitatk)ns.  there  are  no  visible  emissions  from  tt»e 
buikJing  according  to  item  18  of  Table  4  to  this  sut)- 
part  and  §63  7112(k).  and  you  demonstrate  initial 
compliance  with  applicable  building  vent  emissions 
limitations  according  to  ttie  requirements  in  items  2 
and  3  of  this  Tatile  3 

Each  of  the  ten  6-minute  averages  dunng  ttie  1-hour 
initial  compliance  period,  using  Method  9  in  appendix 
A  to  jDarl  60  of  this  chapter,  does  not  exceed  the  7 
percent  opacity  limit 

You  demonstrate  initial  compliance  according  to  the  re- 
quirements in  items  2  and  3  of  this  Tat)le  3. 


mnu) 


tfdcr.d   KpuisitT    Vol.  67.  No.   245/Fridav.  Derember  -li    _:i)02  /  Proposed  Rules 


Table  4  to  Subpart  aaaaa  jf  par^  6J     Requirements  for  Performance  Tests 

[You  must  conduct  each  pertormartce  test  in  the  tollowing  table  that  applies  to  you,  as  required  in  §63.71121 


For 


Each  lime  kiln  and  each  associ- 
ated lime  cooler,  if  there  is  a 
separate  exhaust  to  the  atmos- 
phere from  the  associated  lime 
cooler 

Each  lime  kiln  and  each  associ- 
ated lime  cooler,  if  there  is  a 
separate  exhaust  to  the  atmos- 
phere from  the  associated  lime 
cooler 

Each  lime  kiln  and  each  associ- 
ated lime  cooler,  if  there  is  a 
separate  exhaust  to  the  atmos- 
phere from  the  associated  lime 
cooler 

Each  lime  kiln  and  each  associ- 
ated lime  cooler,  if  there  is  a 
separate  exhaust  to  the  atmos- 
phere from  the  associated  limit 
cooler 

Each  lime  kiln  and  each  associ- 
ated lime  cooler  if  there  is  a 
separate  exhaust  to  the  atmos- 
phere from  the  associated  lime 
cooler,  and  which  uses  a  nega- 
tive pressure  PM  control  device. 


6  Each  lime  kiln  and  each  associ- 
ated lime  cooler,  if  there  is  a 
separate  exhaust  to  the  atmos- 
phere from  the  associated  lime 
cooler,  and  which  uses  a  posi- 
tive pressure  fabnc  filter  or  ESP. 


You  must 


7  Each  lime  kiln 


8   Each  lime  kiln  equipped  with  a 
wet  scrut)t>er 


9   Each  lime  kiln  equipped  with  a 
Aet  scrubber. 


10.  Each  lime  kiln  equipped  with 
an  ESP.  except  ESP  monitored 
with  a  PM  detector  in  lieu  of 
monitonng  ESP  parameters 


Select  tt>e  location  of  the  sam- 
pling port  and  ttie  number  of 
traverse  porls 


Determine  velocity  arxl  volumetnc 
flow  rate 


Conduct    gas    motecular    weigh! 
analysis. 


Measure  moisture  content  of  tt)e 
slack  gas 


Using 


Measure  PM  emissions 


Measure  PM  emissions 


Determine  the  mass  rate  of  stone 
feed  to  the  kiln  dunng  the  kiln 
PM  emissions  test 


Establish  the  operating  limit  for 
the  average  gas  stream  pres- 
sure drop  across  the  wet  scrub- 
ber 


Establish  the  operatir>g  limit  for 
the  average  liquid  flow  rate  to 
ttie  scrut)ber 


Estat>lish  ttie  operating  limits  fof 
ttie  average  •>■  •  ^■^.•  r.,  4^. 
erage  voltagt-  ,aptm^^;  -.  -,T,ri 
fieM  of  the  ESP. 


Mettxxl  1  or  1 A  of  appendix  A  to 
part  60  of  this  chapter,  and 
§63  7{d)(1Mi). 


According  to  ttie  following  require- 
ments .  . 

Sampling  sites  must  be  kx:ated  at 
the  outlet  of  the  control  de- 
vice(s)  and  pnor  to  any  re- 
leases to  the  atmosptiere 


.MetrsuO  2,  2A,  2C.  2D,  2F.  or  2G     Not  applicable. 
in  appendix  A  to  part  60  of  this 
ctiapter  I 


Mt-!'nxl  3.  3A,  or  3B  in  appendix 
A  to  pan  60  of  this  chapter 


Method  4  in  appendix  A  to  part  60 
of  this  chapter. 


MettKid  5  in  appendix  A  to  part  60 
of  this  chapter. 


Method  5D  in  appendix  A  to  part 
60  of  this  chapter. 


Any  suitable  device 


Data  for  the  gas  stream  pressure 
drop  measurement  device  dur- 
ing the  kiln  PM  performance 
test 


Data  from  the  liquid  flow  rate 
measurement  device  dunng  ttie 
kiln  PM  performance  test 


The   ESP  operating  data  during 
the  kiln  PM  performance  test 


Not  applicable 


Not  applicable 


Conduct  the  test(s)  at  the  highest 
production  level  reasonably  ex- 
pected to  occur,  the  minimum 
sampling  volume  must  be  0  85 
dscm  (30  dscfi,  it  there  is  a 
separate  lime  cooler  extiaust  to 
ttie  atmosphere  you  must  con- 
duct the  Method  5  test  of  the 
cooler  exhaust  concurrently 
with  the  kiln  exhaust  test 

Conduct  the  test(s)  at  the  highest 
production  level  reasonably  ex- 
pected to  occur,  if  there  is  a 
separate  lime  cooler  exhaust  to 
the  atmosphere,  you  must  con 
duct  the  Method  5  test  ol  the 
sep>arate  cooler  exhaust  con- 
currently with  the  kiln  e«^aus' 
test 

Calibrate  and  maintain  the  Jevice 
according  to  manufacturers  in 
structions.  the  measunng  de- 
vice used  must  be  accurate  to 
within  ±5  percent  of  the  '^ass 
rate  over  its  operating  range 

TY\e  continuous  pressure  3rop 
measurement  device  tijs*  t>e 
accurate  within  plus  or  m.njs  ' 
percent:   you   must    collect    the 

•  pressure  drop  data  dunng  the 
penod  of  the  performance  test 
and  determine  ttie  operating 
limit  according  to  63  7112(i) 

The    COntmijoiJb     scrjbbinq     ^iqj.d 

flow     ^ate     'Tieasuring     aevice 
must  t>e  accurate  A'^thi^  piub  or 
minus  1  percent    you  tius;  co' 
led  the   tioA    rate   data    dunng 
the  penod   of   the   perlormance 
test   and   deten-nine    the    oper 
ating        lim:!        accordinq        to 
63.71120) 
You  must  collect  'ne  current  ana 
voltage  data  dunng  the  penod 
of  ttie  performance  test  and  de 
termine  the  operating  limits  tor 
both    parameters    according    to 
63.71120). 
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TablE  4  TO  Subpart  aaaaA  of  Par"  63  — ReQu,iREMen"S  ^or  Per^^qr^/ance  T:--^- Co-v- ^ec 

[You  must  conduct  eac''  performance  test  in  the  (ollowmc  'at)ie  ""a'  appnes  to  you.  as  required  in  §63.7112] 


For 


You  m. 


Using 


According  to  ttie  foltowing  require- 
ments 


11.  (a)  Each  lime  kiln  equipped 
with  a  fabric  filter  or  ESP  that   s 

monitored  vnth  a  PM  detector 

11.  (b)  Each  lime  kiln  equipped 
with  a  fabric  filter  or  ESP  that  is 
monitored  with  a  COfw'S 


12.  Each  stack  emission  from  an 
MPO,  vent  from  a  building  en- 
closing an  MPO,  or  set  ol  mul- 
tiple storage  bins  with  combined 
stack  emissions,  which  is  sub- 
ject to  a  PM  emission  limit. 


13  Each  staCK  emission  from  an 
MPO.  vent  from  a  building  en- 
closing an  MPO.  or  set  of  mul- 
tiple storage  bins  with  combined 
stack  emissions,  which  is  sub- 
ject to  an  opacity  limit 

14.  Each  stack  emissions  source 
from  an  MPO  subject  to  a  PM  or 
opacity  limit,  which  uses  a  vvet 
scrubber 


15.  Each  stack  emissions  Muioe 
from  an  MPO  subject  to  a  PM  or 
opacity  limit,  which  uses  a  ap' 
scrubber 


16.  Each  fabric  filter  that  controls 
emissions  from  only  an  indi- 
vidual, enclosed,  new  or  existing 
storage  bin. 

17  Fugitive  emissions  from  any 
MPQ  subiect  to  an  opacity  limit. 


Have  installed  and  have  operating 

the  bag  leak  detector  or  PM  de- 
tector   respectively   pnor  to  the 

perlormance  test 
Have  installed  ana  nave  operating 
the  COMS  priof  to  the  perlorm- 
ance test 


Measure  PM  emissions 


Conduct  opacity  observations 


Establish  the  average  gas  stream 
pressure  drop  across  the  wet 

scrubbe' 


Establish  ttw 
the  average  Kquid 

the  sccjbbe? 


limit  for 
rale  to 


ConduC  opacTv  observations 


ConOuC  opac^r,  observations 


Standard  operating  procedures  in- 
corporated into  ttie  OM&M  plan. 


Standard  operating  procedures  in- 
corporated into  the  OM&M  plan 

and  as  required  by  40  CFR  part 
63,  subpart  A.  General  Provi- 
sions and  according  to  PS-1  of 
appendix  B  to  pari  60  of  this 
chapter. 
Method  5  or  Method  1 7  in  appen- 
dix A  to  part  60  of  this  chapter. 


Method  9  m  appendix  A  to  part  60 
of  this  chapter. 


Data  for  ttie  gas  stream  pressure 
drop  measurement  device  dur- 
ing ttie  MPC  sta-.  f'M  perform- 
ance test 


Data  from  the   liquid   ftow   rate 
measurement  device  dunng  the 

MPC    stack     PM    performance 
test. 


Method  9  in  appendix  A  to  part  60 
of  this  chaplsr. 


Method  9  in  appendix  A  to  part  60 
of  this  chapter 


According  to  ttie  requirements  in 
§63.71 13(d)  or  (e),  respec- 
tively. 

According  to  the  requirements  in 
§63.7113(9). 


The  sample  volume  must  be  at 
least  1  70  dscm  (60  dscf).  for 
Method  5.  if  the  gas  stream 
tjeing  sampled  is  at  ambient 
temperature.  tfie  sampling 
prot)e  and  tirter  may  be  oper- 
ated without  heaters;  and  if  ttie 
gas  stream  is  apove  ambient 
temperature  the  sampling 
probe  and  filter  may  be  oper- 
ated at  a  temperature  high 
enough  but  no  tiigher  than 
121°C  (250T),  to  prevent  water 
condensation  on  ttie  filter 
(Method  17  may  be  used  only 
with  exhaust  gas  temperatures 
of  not  more  than  250  "F) 

The  test  duration  must  t>e  tor  at 
least  3  hours  and  you  must  ob- 
tain at  least  thirty,  6-minute 
averages 


The  pressure  drop  measurement 
device  must  be  accurate  within 
plus  or  minus  1  percent,  you 
must  collect  the  pressure  drop 
data  dunng  the  penod  of  the 
performance  test  and  determine 
the  average  level 

The  continuous  scrutibing  liquid 
flow  rate  measunng  device 
must  be  accurate  within  plus  or 
minus  1  percent:  you  must  col- 
lect the  flow  rate  data  dunng 
the  penod  of  the  performance 
test  and  determine  the  oper- 
ating limit  according  to 
§637112(0). 

The  test  duration  must  be  tor  at 
least  1  hour  and  you  must  ob- 
tain ten  6-mlnute  averages. 

Ttie  test  duration  must  be  for  at 
least  3  hours  but  ttie  3-hour 
test  may  be  reduced  to  1  hour  it 
ttiere  are  no  inchvkjual  readings 
greater  than  10  percent  opacity 
and  there  are  no  more  than 
three  readings  of  10  percent 
during  the  flrst  1-hour  period 
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Table  4  to  Subpart  aaaaa    •  p.-  '  6j     requirements  for  Performance  Tests— Continued 

(You  must  conduct  each  performance  test  in  the  following  table  that  applies  to  you.  as  required  in  §63.7112) 


For 


You  must 


18    Each   building   enclosing   any    Conduct  VE  check 
MPO,  that  IS  subject  to  a  VE 
limit 


Using 


The  specifications  in  §63  7112(k). 


According  to  the  following  require- 
ments .  .  . 


The  performance  test  must  be 
conducted  while  all  affected 
matenals  processing  operations 
within  the  building  are  oper- 
atir^  the  performance  test  for 
each  aflected  building  must  be 
at  least  75  minutes,  with  each 
side  of  the  building  and  roof 
being  observed  for  at  least  15 
minutes 


Table  5  to  Subpart  aaaaa  of  Part  63 — Continuous  Compliance  With  Operating  Limits 

[You  must  demonstrate  continuous  compliance  with  each  operating  limit  that  applies  to  you.  according  to  the  following  table,  as  required  in 

§637121) 


For 


1   Each  lime  kiln  controlled  by  a  wet  scrubber 


.  Each  lime  kiln  or  lime  cooler  equipped  with  a 
fabnc  filter  and  using  a  bag  leak  detector, 
and  each  lime  kiln  equipped  with  an  ESP 
using  a  PM  detector  in  lieu  of  ESP  parameter 
monitonng 


For  the  following  operating  limit  . 


3  Each  lime  kiln  equipped  with  an  ESP,  except 
an  ESP  monitoring  PM  with  a  PM  detector  or 
COMS. 


Maintain  the  3-hour  rolling  average  exhaust 
gas  stream  pressure  drop  across  the  wet 
scrubtjer  greater  than  or  equal  to  the  pres- 
sure drop  operating  limit  established  dunng 
the  PM  performance  test,  and  maintain  the 
3-hour  rolling  average  scrubbing  liquid  flow 
rate  greater  than  or  equal  to  the  flow  rate 
operating  limit  established  dunng  the  per- 
formance test 


You  must  demonstrate  continuous  compliance 
by 


Maintain  and  operate  the  fabnc  filter  or 
ESP  such  thai  tfie  bag  leak  or  PM  detector 
alarm,  respectively,  is  not  activated  and 
alarm  corxlition  does  not  exist  for  more 
than  5  percent  of  the  total  operating  time  in 
a  6-month  penod 


Maintain  the  3-hour  rolling  average  current 
and  voltage  input  to  each  electncal  field  of 
the  ESP  greater  than  or  equal  to  the  aver- 
age current  and  voltage  input  to  each  field 
of  the  ESP  established  dunng  the  perform- 
ance test 


Collecting  the  wet  scrublser  operating  accord- 
ing to  all  applicable  requirements  in 
§63  7113  and  reducing  the  data  according 
to  §63  71 13(a),  maintaining  the  3-hour  roll- 
ing average  exhaust  gas  stream  pressure 
drop  across  the  wet  scrubber  greater  than 
or  equal  to  the  pressure  drop  operating  limit 
estatJiished  dunng  the  PM  performance 
test,  and  maintaining  the  3-hour  rolling  av- 
erage scrubbing  liquid  flow  rate  greater 
than  or  equal  to  the  flow  rate  operating  hmit 
established  dunng  the  performance  test 
(the  continuous  scrubbing  liquid  flow  rate 
measunng  device  must  be  accurate,  within 
±1%  and  the  continuous  pressure  drop 
measurement  hour  rolling  device  must  be 
accurate  within  ±1%) 

(i)  Operating  the  fabnc  filter  or  ESP  so  that 
the  alarm  on  the  bag  leak  or  PM  detection 
system,  respectively,  is  not  activated  and 
alarm  condition  does  not  exist  for  more 
than  5  percent  of  the  total  operating  time  in 
each  6-month  reporting  penod,  and  continu- 
ously recording  the  output  from  the  bag 
leak  or  PM  detection  system 

(ii)  Each  time  the  alarm  sounds  and  the 
owner  or  operator  initiates  corrective  ac- 
tions within  1  hour  of  the  alarm,  1  hour  of 
alarm  time  will  be  counted  (if  the  owner  or 
operator  takes  longer  than  1  hour  to  initiate 
corrective  actions,  alarm  time  will  t>e  count- 
ed as  the  actual  amount  of  time  taken  by 
the  owner  or  operator  to  initiate  corrective 
actions),  if  inspection  of  the  fabric  filter  or 
ESP  system  demonstrates  that  no  correc- 
tive actions  are  necessary,  no  alarm  time 
will  be  counted 

Collecting  the  ESP  operating  data  according 
to  all  applicable  requirements  in  §637113 
and  reducing  the  data  according  to 
§63  7113(3),  and  maintaining  the  3-hour 
rolling  average  voltage  input  and  current 
input  to  each  field  greater  than  or  equal  to 
voltage  input  and  current  input  operating 
limits  for  each  field  established  dunng  the 
performance  test 
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Tab.e  5  TO  Subpart  AAAAA  0?  Part  63— Continuous  Comp^ian 

[You  -^'js'  -^e 


:e  W 


Operating  Limits — Continued 


st'a!p  .-^oniin.jojs  co^Di:a'ice  a-i'-  eac^  ..Dpef-avriQ  hmM  the;  aoD-'es  !c  vOu  accoroing  to  the  following  table,  as  required  in 

c  c  T  -  • ;;  ■ 


For 


For  the  following  operating  limit 


You  must  demonstrate  continuous  compliance 
by.      . 


Each  stacK  er'  ss^ons  source  forTi  a  MPO 
sut)ject  to  an  opacity  limit  which  is  cont-oi  ec 
by  a  wet  scrubber 


la  "ta  "  t^e  3-hour  rolling  average  exhaust 
aas  sueam  pressure  drop  across  the  wet 
sc'jbber  greater  than  or  equal  to  the  pres- 
sure drop  operating  limit  estat)lished  during 
tne  PM  periormance  test;  and  maintain  the 
3-hour  rolling  average  scrubbing  liquid  flow 
rate  greater  than  or  equal  to  the  flow  rate 
operating  limi  estaoi  s^ed  during  the  per- 
formance test. 


5.  For  each  lime  kiln  or  linr>e  cooler  equipped  '  a  Maintain  and  operate  tne  labric  filter  or 
with  a  fabnc  filter  or  an  ESP  that  uses  a  ESP  such  that  the  average  opacity  for  any 
COMS  as  the  monitonng  Oevicr  6  nimute  Dio<:k  penod  does  not  exceed  15 

percent 


Collecting  the  wet  scrubber  operating  data  ac- 
cording to  all  applicable  requirements  in 
§63.7113  and  reducing  the  data  according 
to  §63.7113(3):  maintaining  the  3-hour  roll- 
ing average  exhaust  gas  stream  pressure 
drop  across  the  wet  scrutjt>er  greater  than 
or  equal  to  the  pressure  drop  operating  limit 
established  dunng  the  PM  performance 
test;  and  maintaining  the  3-hour  rolling  av- 
erage  scrubbing  liquid  flow  rate  greater 
than  or  equal  to  the  flow  rate  operating  limit 
established  dunng  the  performance  test 
<the  continuous  scnjt)bing  liquid  flow  rate 
measunng  device  must  be  accurate  within 
±1%  and  the  continuous  pressure  drop 
measurement  device  must  be  accurate 
within  ±1%). 

I  Installing,  maintaining,  calibrating  and  oper- 
ating a  COMS  as  required  by  40  CFR  part 
63,  subpart  A,  General  Provisions  and  ac- 
cording to  PS-1  of  appendix  B  to  part  60  of 
this  chapter 

ii.  Collecting  the  COMS  d3t3  at  a  frequency  of 
at  least  once  every  15  seconds  deter- 
mining block  averages  for  each  6-minute 
penod  and  demonstrating  for  each  6-minute 
block  penod  the  average  opacity  does  not 
exceed  15  percent 


TaBlE  6  '"  SlBPar-  aaaaa  0^  Papt  63  —PERIODIC  MONITORING  FOR  COMPLIANCE  WITH  OPACITY  AND  VISIBLE 

EMISSIONS  Limits 

(You  must  oenodically  demonstrate  compliance  witn  eacn  opacity  and  visible  emission  limit  that  applies  to  you,  according  to  the  following  table. 
'  as  required  in  §63.7121] 


For 


1 .  Each  MPO  subject  to  an  opacity  limitation  as 
required  in  Table  1  to  this  subpart,  or  any 
vents  from  buildings  subject  to  an  opacity 
limitation. 


For  the  following  emission  limitation  . 


You  must  demonstrate  ongoing  compliance 


a  7-15  percent  opacity,  depending  on  the 
matenals  processing  operation,  as  required 
in  Table  1  to  this  subpart. 


(i)  Conducting  a  monthly  1 -minute  VE  cfieck 
of  each  emission  unit  in  accordance  with 
§63.7121(6);  the  check  must  be  conducted 
while  the  affected  source  is  in  operation 

(Ii)  If  no  VE  are  observed  in  6  consecutive 
monthly  checks  for  any  emission  unit,  you 
may  decrease  the  frequency  of  VE  check- 
ing from  monthly  to  semi-annually  for  that 
emission  unit;  if  VE  are  observed  dunng 
any  semiannual  check,  you  must  resume 
VE  checking  of  that  emission  unit  on  a 
monthly  t)asis  and  maintain  ttTat  schedule 
until  no  VE  are  observed  in  6  consecutive 
monthly  checks 

(iii)  If  no  VE  are  observed  dunng  the  semi- 
annual check  for  any  emission  unit,  you 
may  decrease  the  frequency  of  VE  check- 
ing from  semi-annually  to  annuslly  for  that 
emission  unit;  if  VE  are  observed  dunng 
any  annual  check,  you  must  resume  VE 
checking  of  that  emission  unit  on  a  monthly 
basis  and  maintain  that  schedule  until  no 
VE  are  observed  in  6  consecutive  monthly 
checks 
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Table  6  to  Subpa^    aaaaa  -)f  part  63.— Periodic  Monitoring  fo^'  C  mpliance  with  Opacity  and  Visible 

Emissions  Limits- -Continued 

[You  must  periodically  demonstrate  compliance  with  each  opacity  and  visibit,  (ji!.ic.i,ioi.  ..,i„;  ;nat  applies  to  you.  according  to  the  following  table, 

as  required  in  §63  7121] 


For.  . 


For  the  following  emission  limitation 


You  must  demonstrate  ongoing  compliarKe 


2.  Any  building  subject  to  a  VE  limit,  according 
to  Item  6  of  Table  1  to  this  subparl. 


a.  No  VE 


(iv)  If  VE  are  observed  during  any  VE  check, 
you  must  conduct  a  6-minute  test  of  opacity 
in  accordance  with  Method  9  of  appendix  A 
to  part  60  of  this  chapter,  you  must  begin 
the  Method  9  test  within  1  hour  of  any  ob- 
servation of  VE  and  the  6-minute  opacity 
reading  must  not  exceed  the  applicable 
opacity  limit 

(i)  Conducting  a  monthly  VE  check  of  the 
building,  in  accordance  with  the  specifica- 
tions in  §63  7l12(k),  the  check  must  be 
conducted  while  all  the  enclosed  according 
MPO  are  in  operation 

(ii)  The  check  for  each  affected  building  must 
be  at  least  5  minutes,  with  each  side  of  the 
building  and  roof  being  observed  for  at 
least  1  minute 

(lii)  If  no  VE  are  observed  in  6  consecutive 
monthly  checks  of  the  buikjing,  you  may 
decrease  the  frequency  of  checking  from 
monthly  to  semi-annually  for  that  affected 
source;  if  VE  are  observed  dunng  any 
semi-annual  check,  you  must  resume 
checking  on  a  monthly  basis  and  maintain 
that  schedule  until  no  VE  are  observed  in  6 
consecutive  monthly  checks 

(iv)  If  no  VE  are  observed  dunng  the  semi-an- 
nual check,  you  may  decrease  the  fre- 
quency of  checking  from  semi-annually  to 
annually  for  that  affected  source  and  if  VE 
are  observed  dunng  any  annual  check,  you 
must  resume  checking  of  that  emission  unit 
on  a  monthly  basis  and  maintain  that 
schedule  until  no  VE  are  observed  in  6  con- 
secutive monthly  checks  (the  source  is  in 
compliance  if  no  VE  are  observed  during 
any  of  these  checks). 


Table  7  to  Subpart  AAAAA  of  Part  63.— Requirements  for  Reports 

[You  must  submit  each  report  in  this  table  that  applies  to  you,  as  required  in  §63.7131] 


You  must  submit  a  . 


The  report  must  contain 


You  must  submit  the  report 


1   Compliance  report 


.  If  there  are  no  deviations  from  any  emis- 
sion limitations  (emission  limit,  operating 
limit,  opacity  limit,  and  VE  limit)  that  applies 
to  you,  a  statement  that  there  were  no  devi- 
ations from  the  emission  limitations  dunng 
the  reporting  period 

.  If  there  were  no  penods  dunng  which  the 
CMS,  including  the  operating  parameter 
monitonng  systems,  was  out-of -control  as 
specified  in  §63  8(c)(7),  a  statement  that 
there  were  no  penods  dunng  which  the 
CMS  was  out-of-control  dunng  the  reporting 
penod 

,  If  you  have  a  deviation  from  any  emission 
limitation  (emission  limit,  operating  limit, 
opacity  limit,  and  VE)  dunng  the  reporting 
penod,  the  report  must  contain  the  informa- 
tion in  §63  7131(c) 

.  If  there  were  penods  dunng  which  the 
CMS,  including  the  operating  parameter 
monitonng  systems,  was  out-of-conlrol,  as 
specified  in  §63  8(c)(7),  the  report  must 
contain  the  information  in  §63  7131(e), 


Semiannually  according  to  the  requirements 
in  §63  7131(b) 


Federal  Register    \'ol    b7,  \u    245    Fnddv,  December  ^U 


:n()„    i' 


jpused  Rules 


■8085 


Table  7  t.q  Subpart  AAAAA  o^  Part  63.— Requirements  ^op  Reports— Conti 

[You  must  submit  each  report  m  this  table  that  applies  to  you,  as  requ..rea  m  §63.71.3:, 


1  jec 


You  must  submit  a 


2.  An  immediate  startup  shutdown  and  mal- 
function report  it  you  haa  a  startup  shut- 
down or  malfunction  dunng  the  reporting  pe- 
riod that  IS  not  consistent  with  your  SSMP 

3.  An  immediate  stariup  shutdown  and  mia,- 
tunction  repon  '  vOu  nad  a  startup  shut- 
down or  maitunction  dunng  the  reporting  pe- 
nod that  IS  not  consistent  with  your  SSMP. 


The  report  must  contain 


You  must  submit  the  report 


e   If  you  had  a  startup,  shutdown  or  malfurK' 
tion   dunng   the   reporting   period  and  you 

look  actions  consistent  with  your  SSMP  'he 
compliance  report  must  include  the  intorma 
tion  tn  §63  10(d)(5)(ij 
Actions  taken  for  the  even*      


-6  -^<o-mat  on  in  §63.10(d)(5)(ii) 


By  tax  Of  teiephor>e  within  2  working  days 
after  starting  actions  inconsistent  with  the 

SSMP 

By  letter  within  7  working  days  after  the  end 
of  the  event  unless  you  have  made  alter- 
native arrangements  with  the  pemiitting  au- 
thority. See  §63.1 0(d)(5)(ii). 


Tab^e  8  TO  Subpart  aAAAA  of  Part  ea.—App-CAEiL^ -  0^  Gene-a.  Pp;:.  s  :'\s  ''  5.5^-^" 

[You  mjs'  comp-,  wit^i  the  appucabie  Geneva   P?o>'  Sions  ^eqj  ^emer-ts  according  to  the  following  tabie] 


"A 


Citation 


63  1(a)(1H4) 

63  1(a)(5)  

63  1(a)(6)  

63l(a)(7Ha)(9)  ■■■ 
63  1(a)(10)-(a)(14) 
63  1(b)(1)  

63.1(b)(2)  

63  1(b)(3)  

63  1(c)(1)  

63  1(c)(2)  

63  1(c)(3)  

63  1(c)(4H5) 

63  1(d)  

631(e)  

632  

63  3(a)-(c)  

63  4(a)(1)-(a)(2)  .. 
63  4(a)(3Ha)(5)  .. 

63  4(b)-(c)  

63  5(a)(1H2) 

63.5(b)(1)  

63  5(b)(2)  

63  5(b)(3>-(4) 

63  5ib)(5)  

63  5(b)(6)  

63  5(C)  

63  5id)(1H4) 

63.5(e) 

83.5(f)(1H2) 

63  6(a)  

63  6(b)(1H5) 

63  6(b)(6)  

63  6(b)(7)  

63  6(C)(1H2)  

63  6(c)(3Hc)(4)  ... 

63  6(c)(5)  

63  6(d)   

63  6(e)(1)  

63  6ie)(2)  

63  6ie)(3)  

63  6(ti(1>-(3) 

63  6(g)(l)-(g)(3)  ., 

63  6(h)(1)-(2)  

63  6,hi(3)  


Summary  of  reauirement 


Appiicabiiity 
Applicability 


Applicability 

Initial  Appllcablli^y  Determination 


Initial  Applicability  Determination 
Applicability  After  Standard  Estabustied 
Permit  Requirements  


Extensions,  Notitications 


Applicability  of  Permit  Program 
Definitions 

Units  and  Abbreviations  , 

pron'Dited  Act  viies 


Circumvention   Severability  . 
Construction  Reconstruction 
Compliance  Dates  


Const'uctior  App'ova'   Applicability 


Applicability 


Approva  0'  Construction  Reconstruction  , 

Approva  ot  Construction  Reconstruction 
Approva  ot  Construction  Reconstruction 
Compliance  tor  Standards  and  Ma  "tenance 
Compliance  Dates  


Compliance  Dates 
Compliance  Dates 

Comipi.ance  Dates 


Operation  &  Maintenance 


Startup,  Shutdown  Malfunction  Plan  . 
Compliance  with  Emission  Standards 

Alternative  Standard 

Opacity  VE  Standards  


Am  I  subject  to 
this  require 
ment 


Yes. 

Mo. 

Yes. 

1^. 

Yes. 

Yes 

No. 
Yes. 
Yes. 
^4o  .. 


No. 
Yes. 
No. 
Yes. 


Yes. 

Yes. 

No. 

Yes. 

Yes. 

Yes. 

No. 

Yes. 

No. 

Yes. 

No. 

Yes. 

Yes. 

'es. 

-es. 

ves. 

No. 

Yes. 

Yes. 

No. 

Yes, 

No. 

Yes 

No. 

Yes. 

Yes. 

Yes. 

Yes.. 

No. 


Explanations 


§§63.7081  and  63  7142  specify  aLVjitional  ap- 
plicability determination  requirements 


Area  sources  not  subject  to  subpart  AAAAA, 

excep*  a"  sou'ces  must  make  initial  appli- 

cabiiit*  oe^e'""'  nation. 


Additional  definition  in  §63.7143. 


See  aso  §63.7100  tor  OM&M  requirements. 
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Table  8  to  Subpart  AAAAA  of  Part  63.— Applicability  of  General  Provisions  to  Subpab'  -^"i-'* 
(You  must  comply  with  the  applicable  General  Provisions  requirements  according  to  the  following  idUiej 


jrt^puea 


Citation 


63  6(h)(4HhK5)(i) 


63  6(h)(5)(iiHi») 


63  6(h)(5)(iv)  

636(h)(5)(v)  

636(h)(6)  

63  6(h)(7)  

63  6(h)(8)  

636(h)(9)  

63.6(i)(1Hi)(14). 

636(i)(15)  

636(0(16)  

6360)  

63  7{a)(1Ha)(3) 

637(b)  

63  7(c) 

637(d)   

63  7(e)(1H4) 

63  7(f) 


Summary  of  requirement 


Opacity/VE  Standards 


Opacity/VE  Standards 


Opacity/VE  Standards 

OpacityA/E  Standards 

OpacityA/E  Standards 

COM  Use      

Compliance  with  Opacity  and  VE 

Adjustment  of  Opacity  Limit 

Extension  of  Compliance  


Extension  of  Compliance  

Exemption  from  Compliance 

Performance  Testing  Requirements 


Notification  

Quality  Assurance/Test  Plan 

Testing  Facilities  

Conduct  of  Tests 

Alternative  Test  Method 


63  7(g)  i  Data  Analysis 


637(h)  

638(a)(1)  

63  8(a)(2)  

63  8(a)(3)  

63  8(a)(4)  

63  8(b)(1H3)-.. 
638(c)(1H3)  ... 

63  8(c)(4)  

63  8(c)(4)(iHH) 


63  8(C)(5)  

63  8(C)(6)  

63  8(C)(7H8)  

63  8(d)  

63  8(e)  

63  8(f)(1Hf)(5)  .. 

63  8(f)(6)  

63  8(g)(1Hg)(5) 


Waiver  of  Tests      

Monitonng  Requirements 
Monitoring  


Monitonng  

Conduct  of  Monrtoring 

CMS  Operation/Maintenance 

CMS  Requirements 

Cycle  Time  for  COM  and  CEMS 


Minimum  COM  procedures  

CMS  Requirements 

CMS  Requirements 

Quality  Control  

Performance  Evaluation  for  CMS  

Alternative  Monitonng  Method      

Alternative  to  Relative  Accuracy  test 

Data  Reduction  Data  That  Cannot  Be  Used 


63  9(a)  ^k)tlflcatlon  Requirements 

63  9(b)  Initial  Notifications 

63  9(c) Request  for  Compliance  Extension 

639(d)  New  Source  Notification  for  Special  Compli- 
ance Requirements 

63  9(e)  :  Notification  of  Performance  Test 

63  9(f)  Notification  of  VE/Opacity  Test 


63  9(g) 


63  9(h)(1)-<h)(3) 

63  9(h)(4)  

63  9(h)(5Hh)(6) 

63  9(i) 

639(j)  

63  10(a)  


Additional  CMS  Notifications 


Notification  of  Compliance  Status 


63  10(b)(1Hb)(2)(xii) 
63  10(b)(2)(xiii) 


Notification  of  Compliarrce  Status 

Adjustment  of  Deadlines     

Change  in  Previous  Information  

Recordkeeping/Reporling  General  Require- 
ments 

Records 

Records  for  Relative  Accuracy  Test  

63  10(b)(2)(xiv)  !  Records  for  Notification  

63  10(b)(3)  j  Applicability  Determinations 

63  10(c) Additional  CMS  Recordkeeping  

63  10(d)(1)  I  General  Reporting  Requirements  


Am  I  subject  to 
this  require- 
ment? 


Explanations 


Yes 

No  . 

No. 

Yes. 

Yes. 

No  . 

Yes. 

Yes. 

Yes. 

No. 

Yes. 

Yes. 

Yes 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes 

Yes. 

No. 

No  . 

Yes. 

Yes. 

No  . 

No  . 


No 

No 

Yes. 

No  . 

No. 

Yes. 

No 

No 

Yes 
Yes. 
Yes. 
Yes 


Yes. 
Yes 


No  .. 

Yes 
No.. 
Yes. 
Yes. 
Yes 
Yes 

Yes. 

No. 

Yes. 

Yes. 

No 

Yes 


This  requirement  only  applies  to  opacity  and 
VE  performance  checks  required  in  Table  4 
to  subpart  AAAAA 

Test  durations  are  specified  in  subpart 
AAAAA,  subpart  AAAAA  takes  precedence. 


No  COM  required  under  subpart  AAAAA 


§63.7110  specifies  deadlines;  §63  7112  has 
additional  specific  requirements 


See  also  §63.7113. 


Flares  not  applicable 


See  §63  7121 

No  COM  or  CEMS  are  required  under  subpart 
AAAAA.  see  §63.7113  for  CPMS  require- 
ments 

COM  not  required 

See  §63  7113. 

See  §63  7113. 


See      data      reduction      requirements 

§§63  7120  and  63  7121 
See  also  §63  7130 


in 


This  requirement  only  applies  to  opacity  and 
VE  pertormance  tests  required  in  Table  4  to 
subpart  AAAAA  Notification  not  required  tor 
VE/opacity  test  under  Table  6  to  subpart 
AAAAA 

Not  required  lor  operating  parameter  moni- 
tonng 


See  §§63  7131  through  63.7133. 


See  §63  7132. 
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[You  must  comply  witri  tne  applicable  General  Provisions  requiremenib  according  to  the  following  tabifej 


Citation 

Summary  of  requirement 

Am  1  subject  to 
this  require- 
ment? 

Explanations 

63  10(d)(2) 

Pertormance  Test  Results  

Yes. 

Yes  

Yes 
Yes. 
No 

Yes. 

No  

Yes. 
Yes. 
Yes. 
Yes. 

63.10(d)(3)  

63  ^Q(d)(4) 

Opacity  or  VE  Observations  

Progress  Reports  

For  the  penodic  monitonng  requirements  in 
Table  6  to  subpart  AAAAA.  report  according 
to  §63  10(d)(3)  only  if  VE   observed  and 
subsequent  visual  opacity  test  is  required 

63  10(d)(5)  

63  10(e\ 

Startup,  Shutdown,  Malfunction  Reports  

Additional  CMS  Reports  

See  specific  requirements  in  subpart  AAAAA, 

63 10(f)                        

Waiver  for  Recordkeeping  Reporting 

see  §63  7131. 

63  IKaWb) 

Control  Device  Requirements  

Flares  not  applicaole. 

63  12(a)-(c)  

State  Authonty  and  Delegations 

State/Regional  Addresses  

Incorporation  by  Reference  

Availability  of  Information 

63.13(a)-<c)  

63.14(a)-<b)  

63  15(aWb) 

ASTM  6420-99  and  6735-01  (see  §63  14). 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Adnninistration 

BPA  Flip  No    TR-04] 

2004  Transm(ssion  Rate  Case  Public 
Hearing  and  Opportunities  for  Public 
Review  and  Comment 

AGENCY.  liuiuit^viUe  Power 
Administration  (BPA).  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  2004  Transmission 
Rate  Case. 

SUMMARY:  BPA  File  No.  TR-04.  BPA 
ruquests  that  all  comments  and 
documents  intended  to  become  part  of 
the  Official  Record  in  this  proceeding 
contain  the  file  number  designation  TR- 
04 

BPA  must  establish  transmission  and 
ancillary  service  rates  to  be  effective 
October  1,  2003.  when  current 
transmission  and  ancillary  service  rates 
expire.  BPA's  Transmission  Business 
Line  (TBL)  held  a  public  workshop  in 
August  2002  to  begin  discussing  with 
interested  parties  issues  associated  with 
the  upcoming  2004  Transmission  Rate 
Case.  At  the  parties'  suggestion.  TBL 
and  the  parties  met  often  over  the  next 
two  months  to  negotiate  settlement  of 
the  rate  case.  The  resulting  Settlement 
Agreement  includes  transmission  and 
ancillary  service  rate  levels  for  the 
Fiscal  Years  2004  and  2005  rate  period, 
and  addresses  a  small  set  of  other 
issues.  The  Settlement  Agreement  was 
sent  to  TBL  customers  and  interested 
parties  for  signature.  TBL  signed  the 
Settlement  Agreement  after  receiving 
signed  agreements  from  most  TBL 
customers.  TBL's  initiai  rate  proposal 
reflects  the  terms  of  the  Settlement 
Agreement. 

By  this  notice,  BPA  announces  its 
proposed  transmission  and  ancillary 
service  rates  to  be  effective  on  October 
1,  2003,  and  the  commencement  of  the 
2004  Transmission  Rate  Case. 
DATES:  Persons  wishing  to  become 
formal  parties  to  the  proceeding  must 
notify  BPA  in  writing  of  their  intention 
to  do  so  by  submitting  a  petition  to 
intervene  at  the  address  provided 
below.  Petitions  to  intervene  must  be 
received  by  BPA  by  4:30  p.m..  Pacific 
Time,  on  January  8.  2003.  Petitions  to 
intervene  are  discussed  further  below, 
in  Part  III. A. 

The  Rate  Case  will  begin  with  a  pre- 
hearing conference  at  9  a.m.  on  )anuary 
13.  2003.  in  Portland.  Oregon 

Written  comments  by  non-party 
participants  must  be  received  by  March 
21.  2003.  to  be  considered  in  the  Record 
of  Drrision  (ROD). 
ADDRESSES; 


1.  Petitions  to  intervene  should  be 
directed  to  George  Schaaf.  Hearing 
Clerk — LT-7.  Bonneville  Power 
Administration,  905  NE  lllh  Ave., 
Portland,  Oregon,  97232  In  addition,  a 
copy  of  the  petition  must  be  served 
concurrently  on  BPA's  General  Counsel 
and  directed  to  Barry  Bennett — LT-7, 
Office  of  General  Counsel.  905  NE  11th 
Ave..  Portland.  Oregon  97232  (see  Part 
III. A  for  more  information). 

2.  Written  comments  by  participants 
should  be  submitted  to  the  Manager. 
Corporate  Communication — DM-7, 
Bonneville  Power  Administration,  P.O. 
Box  12999.  Portland,  Oregon,  97212 
You  may  also  e-mail  your  comments  to: 
comment^bpa  gov. 

3  The  pre-hearing  conference  will  be 
held  in  the  BPA  Rates  Hearing  Room. 
2nd  fioor,  911  NE  11th  Ave..  Portland. 
Oregon 

FOR  FURTHER  INFORMATION  CONTACT: 
liii'ii  iiidimil  liidY    diso  hf  obtdllied  flOm 

Michael  Hansen — DM-7,  Public 
Involvement  and  Information  Specialist, 
Bonneville  Power  Administration.  P.O. 
Box  3621,  Portland,  Oregon,  97208- 
3621;  by  phone  at  (503)  230-4328  or  toll 
free  at  1-80O-622-4519;  or  via  e-mail  to 
mshansen®bpa  gov 

You  may  also  contact  Dermis  Metcalf, 
Transmission  Rate  Case  Manager. 
Bonneville  Power  Administration.  P.O. 
Box  491.  Vancouver.  Washington. 
98666. 

SUPPLEMENTARY  INFORMATION 
I  able  of  ( .(intents 

Part  1  — iiitroduLtion  and  Procedural 

Background 
Part  II — Purpose  and  Scope  of  Hearing 
Part  III— Public  Participation 
Part  IV— Major  Analyses  and  Summary  of 

Proposal 
Part  V — 2004  Transmission  and  Ancillary 

Service  Rate  Schedules 

Part  I — IntroHiirtion  and  Prfxediiral 
Background 

Section  7(i)  of  the  Northwest  Power 
Act.  16  use.  839e(i),  requires  that 
BPA's  rates  be  established  according  to 
certain  procedures  These  procedures 
include,  among  other  things, 
publication  of  notice  of  the  proposed 
rates  in  the  Federal  Register;  one  or 
more  hearings  conducted  as 
expeditiously  as  practicable  by  a 
Hearing  Officer;  opportunity  for  both 
oral  presentation  and  wntten 
submission  of  views,  data,  questions, 
and  arguments  related  to  the  proposed 
rates;  and  a  decision  by  the 
Administrator  based  on  the  record. 
BPA's  rate  proceedings  are  governed  by 
BPA's  Procedures  Governing  Bonneville 
Power  Administration  Rate  Hearings.  51 
FR  7611  (1986)  (Procedures).  These 


procedures  implement  the  statutory 
section  7(i)  requirements.  This  rate 
proceeding  will  be  governed  by  section 
1010.9  of  the  Procedures  providing  for 
a  general  rate  proceeding,  as  modified 
by  the  Hearing  Officer  at  the  pre-hearing 
conference  However,  BPA  will  not  hold 
any  field  hearings  to  provide  for  non- 
party participant  oral  comments. 
Section  1010.7  of  the  Procedures 
prohibits  ex  parte  communications.  BPA 
imposed  ex  parte  limitations  beginning 
December  10,  2003 

The  Bonneville  Project  Act.  16  U.S.C. 
832;  the  Flood  Control  Act  of  1944,  16 
use  825s;  the  Federal  Columbia  River 
Transmission  System  Act.  16  U.S.C. 
838;  the  Northwest  Power  Act.  16  U.S.C. 
839;  and  the  Federal  Power  Act.  16 
use.  212(i){l)(B){ii)  provide  guidance 
regarding  BPA's  ratemaking  The 
Northwest  Power  Act  requires  BPA  to 
set  rates  that  are  sufficient  to  recover,  in 
accordance  with  sound  business 
principles,  the  costs  of  the  acquisition, 
conservation,  and  transmission  of 
electric  power,  including  amortization 
of  the  Federal  investment  over  a 
reasonable  period  of  years,  and  the  other 
costs  and  expenses  incurred  by  the 
Administrator  The  Federal  Columbia 
Transmission  System  Act  requires  that 
the  costs  of  the  Federal  Columbia  River 
Transmission  System  be  equitably 
allocated  between  Federal  and  non- 
Federal  power  utilizing  the  system.  In 
addition,  rates  for  Federal  Energy 
Regulatory  Commission  (Commission) 
ordered  transmission  service  shall  be  set 
to  permit  the  recovery  of  all  costs 
incurred  in  connection  with  the 
transmission  service  and  necessary 
associated  services.  BPA's  proposed 
2004  Transmission  and  Ancillary 
Service  Rate  Schedules  are  published  in 
Part  V  below.  The  Settlement 
Agreement,  and  the  rate  studi*-'-  and 
documentation  listed  in  Part  !\  wih  be 
provided  to  parties  at  the  prehearing 
conference  to  be  held  on  'nniarv  13. 
2003.beginningat  9a  m     .     ?i.  HPA 
Rates  Hearing  Room,  J:,  i  n     t.  911  NE 
nth  Ave..  Portland,  C.JrL>;-.i; 

To  request  a  copy  of  the  Settlement 
Agreement  or  any  of  the  studies  by 
telephone,  call  BPA's  document  request 
line,  (503)  230-4328  or  call  toll-free  1- 
800-622-4519  Please  request  the  _^ 

document  by  its  listed  title.  Also  state 
whether  you  require  the  accompanying 
documentation  (these  can  be  quite 
lengthy);  otherwise  the  study  alone  will 
be  provided.  The  Settlement  Agreement, 
studies  and  documentation  will  also  be 
available  on  BPA's  Web  site  at  http:// 
www2  transmission  bpa  eov/ratecase. 

A  proposed  schedule  for  the  formal 
hearing  is  provided  below  A  final 
schedule  will  be  established  by  the 
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Hearing  Officer  at  the  pre-heanng 

conference. 

January  13,  2003— Pre-hearing 

Conference  and  Filing  of  BPA 

Direct  Case 
January  16,  2003 — Clarification 
januarv  21.  2003 — Objections  to  Initial 

Proposal  Due 
January  23,  2003— Scheduling 

Conference 
July  28,  2003— Final  Record  of  Decision 

If  no  objections  to  the  TBL's  Initial 
Proposal  are  filed,  it  will  not  be 
necessary  to  schedule  additional  dates 
for  the  hearing.  In  such  case,  the  date  for 
the  Final  Record  of  Decision  can  be 
adjusted.  If  any  party  objects  to  the 
Initial  Proposal.  TBL  may  continue  to 
defend  the  initial  Proposal  or  submit  a 
revised  proposal  If  objections  are  filed, 
the  TBL  proposes  to  meet  with  the 
parties  before  the  scheduling  conference 
to  discuss  an  appropriate  schedule  that 
provides  sufficient  time  for  parties  that 
have  objected  to  the  Initial  Proposal  to 
file  a  direct  case,  for  the  TBL  to  file  a 
revised  proposal,  if  it  so  chooses,  and 
for  all  parties  to  respond  to  such  revised 
proposal,  if  any,  and  to  the  testimony  of 
the  other  parties. 

Part  II — Purpose  and  Scope  of  Hearing 

A.  Key  Components 

1 .  Overview 

BPA  is  committed  to  marketing  its 
power  and  transmission  services 
separately  in  a  manner  that  is  modeled 
after  the  regulatory  initiatives  to 
promote  competition  m  wholesale 
power  markets  that  were  adopted  by  the 
Commission  in  1996  The  Commissions 
initiatives  in  Orders  888  '  and  889- 
directed  public  utilities  to  separate  their 
power  merchant  functions  from  their 
transmission  functions;  unbundle 
transmission  and  ancillary  services  from 
wholesale  power  services;  and  set 
separate  rates  for  wholesale  generation, 
transmission,  and  ancillar\'  services. 
Although  BPA  is  not  required  by  statute 
to  follow  the  Commission's  regulatory 
directives,  to  the  extent  permitted  by 
law  BPA  has  separated  its  power  and 
transmission  operations  and  unbundled 
its  rates  in  a  manner  consistent  with  the 
directives  concerning  open  access 
transmission  service.  Accordingly,  in 
1996  BPA  established  separate  business 
lines:  BPA's  Power  Business  Line  (PBL), 


'  Promoting  Wholesale  Competition  Through 
Open  Access  Non-Discriminatory  Transmission 
Services  by  Pubic  Utilities:  Recovery  of  Stranded 
Costs  by  Public  Utilities  and  Transmitting  Utilities. 
FERC  .Stats.  &  Regs.  para.  31.036  (1996). 

2  Open  Access  Same-Time  information  System 
(formerly  Real-Time  Information  Networks)  and 
Standards  of  Conduct,  FERC  Stats.  &  Regs.  para. 
31,035(1996). 


which  performs  BP.'K's  wholesale 
merchant  functions,  and  BPA's 
Transmission  Business  Line  (TBL), 
which  performs  BPA's  transmission 
system  operations  and  reliability 
functions. 

Beginning  with  the  2002  rate  case, 
BPA  has  held  separate  rate  proceedings 
to  set  power  and  transmission  rates.  In 
the  2002  Power  Rate  Case,  the  PBL 
established  power  rates  to  be  effective 
through  .September  .30,  2006.  In  the  2002 
Transmission  Rate  Case  the  TBL 
established  transmission  rates  to  be 
effective  through  September  30,  2003. 
The  2004  Transmission  Rate  Case 
proceeding  will  establish  transmission 
rates  for  the  period  October  1.  2003, 
through  September  30,  2005. 

2.  PBL  as  a  Party  to  the  Rate  Case 

Because  BP.^  has  separated  its  power 
and  transmission  functions  and  sets  its 
power  and  transmission  rates  in 
separate  proceedings,  it  is  appropriate 
that  the  PBL  be  a  party  to  the 
transmission  rate  proceeding. 
Accordingly.  PBL  will  be  considered  a 
partv  to  the  Transmission  Rate  Case  for 
all  purposes  under  the  BPA  Procedures. 
The  PBL  may  file  testimony  and  briefs 
as  a  party  and  will  be  entitled  to  all 
other  procedural  rights  of  a  party.  In 
particular,  the  PBL  shall  be  considered 
a  partv  for  purposes  of  ex  parte 
communications. 

B.  Settlement  Agreement 

TBL  and  most  of  its  customers  are 
parties  to  a  Settlement  Agreement  that 
provides  for  TBL  to  submit  an  initial 
transmission  rate  proposal  that 
incorporates  the  provisions  of  the 
Settlement  Agreement.  The  Settlement 
Agreement  provides  for  a  1.5%  increase 
for  most  transmission  and  ancillary 
service  rates,  and  a  2.6%  increase  for 
the  Network  Integration  (NT)  rate.  The 
additional  increase  in  the  NT  rate  is 
intended  to  recover  Si  million  of 
redispatch  costs.  The  Settlement 
.\greement  also  includes  the  following 
additional  provisions:  a  revised  rate 
structure  for  the  Energy  Imbalance  and 
Generation  Imbalance  rates;  a  reduced 
Unauthorized  Increase  Charge;  the 
TBL's  commitment  to  hold  a  series  of 
public  meetings  to  address  certain  TBL 
business  practices;  TBL's  commitment 
to  implement  systems  no  later  than 
October  1,  2003,  that  allow  Point-to- 
Point  Service  customers  to  redirect  firm 
transmission  service;  and  payment  by 
TBL  to  PBL  of  $3  million  per  year  for 
redispatch  services  described  in  a 
revised  Attachment  K  to  BPAs  Open 
Access  Transmission  Tariff  (OATT)  The 
Settlement  Agreement  provides  that 
TBL  agrees  to  file  with  the  Commission. 


and  the  signatories  to  the  Settlement 
Agreement  agree  not  to  challenge,  the 
revised  Attachment  K.  BPA  will  file  the 
revised  Attachment  K  as  a  proposed 
amendment  to  BPA's  OATT  to  be 
effective  as  of  October  1,  2003.  Such 
filing  will  not  be  part  of  this  rate 
proceeding. 

The  Settlement  Agreement  recognizes 
the  possibility  that  parties  to  the  2004 
Transmission  Rate  Case  that  have  not 
signed  the  Settlement  Agreement  may 
object  to  the  TBL's  Initial  Proposal.  If 
anv  party  objects  to  the  Initial  Proposal, 
TBL  may  continue  to  defend  the  Initial 
Proposal  or  submit  a  revised  proposal. 
If  TBL  submits  a  revised  proposal, 
signatories  to  the  Settlement  Agreement 
may  contest  any  aspect  of  the  revised 
proposal.  If  TBL  does  not  revise  its 
Initial  Proposal,  and  the  Administrator 
establishes  transmission  rates  consistent 
with  the  Initial  Proposal,  the  signatories 
have  agreed  not  to  challenge  approval  of 
the  rates  by  FERC,  or  in  any  judicial 
forum. 

C.  Cost  Increases 

Over  the  past  few  years  there  has  been 
increasing  focus  on  the  reliabilitA'  and 
availability  of  the  transmission  system. 
In  1996,  a  major  transmission  outage 
affected  the  western  United  States.  From 
2000  to  2001,  California  deregulation, 
drought  in  Califoi-nia  and  the 
Northwest,  and  bottlenecks  in  the 
transmission  system  all  focused  the 
region  on  system  reliability  and 
availability  and  their  effect  on  energy 
costs.  In  order  to  ensure  transmission 
system  reliability  and  availability,  BPA 
developed  an  infrastructure  plan  with 
objectives  to  reinforce  the  transmission 
system  to  continue  compliance  with 
national  reliability  standards;  maintain 
and  improve  the  availability  of  the 
transmission  system;  and  remove 
constraints  that  limit  electricity  trading 
and  BPA's  ability  to  maintain  the 
system.  The  TBL  capital  program 
increase  of  about  10  percent  in  the  FY 
2004-2005  period  over  current  levels 
reflects  the  need  for  system  additions  to 
remove  transmission  bottlenecks 
resulting  from  load  growth  and  the 
changing  generation  patterns  and  uses, 
and  for  replacements  of  older  facilities. 
On  the  expense  side,  increased  expenses 
consist  primarily  of  additional  interest 
and  depreciation  associated  with  the 
increased  capital  program  TBL  will 
hold  increases  in  operating  expenses  to 
less  than  the  rate  of  inflation  as  decided 
by  the  Administrator  in  the  Programs  in 
Review  process.  The  operating  expenses 
include  the  $3  million  per  year  that  the 
TBL  will  pay  PBL  for  redispatch 
services  under  the  OATT,  as  provided 
in  the  Settlement  Agreement. 


"H()»»2 
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D.  Overview  of  the  Public  Process 

1,  Transmission  Rale  Case  Customer 
Workshops 

In  preparation  for  the  2004 
Transmission  Rate  Case.  TBL  held  a 
public  workshop  for  customers  and 
interested  parties  on  August  14.  2002. 
At  that  workshop,  parties  recommended 
that  a  rate  case  settlement  be  explored. 
During  September  and  October  of  2002. 
the  TBL  met  regularly  with  customers 
and  interested  parties  to  negotiate  a 
settlement  of  transmission  and  ancillary 
service  rate  levels  and  resolution  of 
other  key  issues. 

2.  Program  in  Review  Workshops 

In  summer  and  fall  2002.  TBL 
provided  an  opportunity  for  public 
participation  and  input  on  TBL  program 
cost  levels  through  the  Programs 
InReview  (PIR)  process.  PIR  opened  on 
June  19,  2002,  with  a  widespread 
notification  by  mail  to  about  3000  TBL 
customers  and  interested  parties. 
Notices  were  also  published  on  TBL's 
external  Web  site.  Five  public  meetings 
were  held  around  the  region  during  July 
2002.  At  these  public  meetings.  TBL 
discussed  issues  concerning  future 
capital  investments  in  the  transmission 
system  and  proposed  expense  levels  for 
transmission  system  development, 
operation,  maintenance,  and  reliability 
for  FY  2004-2006.  A  total  of  130  entities 
attended  the  regional  meetings.  TBL 
also  provided  informational  materials 
through  direct  mailings,  e-mailings,  and 
publication  on  TBL's  external  Web  site, 
and  through  making  staff  available  to 
answer  questions.  In  response  to  a 
request  from  customers  for  additional 
information  and  discussion  of  specific 
program  level  issues,  a  technical 
meeting  was  held  on  September  9.  2002. 

The  PIR  workshops  explored 
customers'  and  interested  parties'  views 
on:  (1)  Operating  and  maintaining  an 
aging  transmission  system;  (2)  building 
and  maintaining  a  business  framework 
in  a  changing  energy  industry;  (3) 
building  a  transmission  infrastructure  to 
meet  load  growth,  provide  stability  for 
existing  contracts,  ensure  transmission 
system  reliability,  and  integrate  new 
resources;  and  (4)  maintaining  a  skilled 
and  trained  workforce.  TBL  accepted 
written  and  oral  comments  on  proposed 
transmission  capital  spending  and 
expenses  through  September  16.  2002. 

After  consideration  of  the  customer 
comments.  BPA  closed  out  the  PIR 
public  process  by  issuing  a  decision 
from  the  Administrator  on  transmission 
spending  levels  for  the  proposed  rate 
period.  The  Initial  Proposal  is  consistent 
with  the  results  of  the  Administrator's 


decision  on  transmission  program 
spending  levels. 

E.  Scope  of  the  Tmnsmission  Rate 
Proceeding 

Many  of  the  decisions  that  determine 
TBL's  costs  have  been  or  will  be  made 
in  public  processes  other  than  the 
transmission  rate  proceeding.  This 
section  provides  guidance  to  the 
Hearing  Officer  as  to  those  matters  that 
are  within  the  scope  of  the  transmission 
rate  proceeding  and  those  that  are 
outside  the  scope. 

1.  Spending  Levels 

As  described  above.  Programs  In 
Review  workshops  were  held 
throughout  the  region  to  clarify,  discuss, 
and  provide  the  public  the  opportunity 
to  comment  orally  and  in  writing  on 
BPA's  proposed  capital  expenditures 
and  expenses  for  transmission.  After 
considering  all  comments,  the 
Administrator  closed  out  the  public 
process  by  issuing  a  final  decision  on 
spending  levels.  That  decision  serves  as 
the  basis  for  the  transmission  capital 
and  expense  levels  that  are  reflected  in 
the  transmission  rate  proposal.  In 
addition,  decisions  may  be  made  by 
Congress  during  this  proceeding 
regarding  spending  levels  for 
transmission  investments  and  expenses. 
Pursuant  to  section  1010.3(f)  of  BPA's 
Procedures,  the  Administrator  directs 
the  Hearing  Officer  to  exclude  from  the 
record  any  evidence  or  arguments  that 
seek  in  any  way  to  challenge  the 
appropriateness  or  reasonableness  of  the 
Administrator's  decision  on 
transmission  spending  levels,  including 
capital  and  expense  budgets  reviewed  in 
the  Programs  in  Review  public  process. 
If  any  re-examination  of  spending  levels 
is  necessary,  that  re-examination  will 
occur  outside  of  the  rate  proceeding. 
However,  this  direction  to  the  Hearing 
Officer  does  not  cover  the  following 
matters:  sources  of  capital  for 
investments,  interest  rate  forecasts, 
scheduled  amortization,  forecast 
depreciation,  forecasts  of  system 
replacements  for  repayment  studies, 
interest  expense,  expense  and  revenue 
uncertainties,  and  risks  included  in  the 
risk  analysis. 

2.  Issues  Decided  in  Power  Rate 
Proceeding 

A  number  of  issues  that  affect 
transmission  and  ancillary  service  rates 
have  been  addressed  in  BPA's  2002 
Power  Rate  Case.  On  June  20.  2001 .  the 
Administrator  established  wholesale 
power  rates  for  the  period  October  1. 
2001.  through  September  30.  2006.  The 
Commission  granted  interim  approval  to 
the  rates  on  September  28,  2001.  In  the 


Power  Rate  Case,  the  Administrator 
made  decisions  regarding  the  following: 
a  methodology  for  functionalizing 
generation  and  transmission  costs, 
including  a  methodology  for 
functionalizing  corporate  overhead  costs 
to  the  business  lines;  costs  for 
generation  inputs  for  ancillary  services, 
including  operating  reserves,  regulating 
reserve,  and  reactive  power  and  voltage 
control  from  generation  resources;  the 
generation  costs  of  station  service  and 
remedial  action  schemes;  and  the 
allocation  of  the  costs  of  generation 
integration  and  generator  step-up 
transformers  to  the  business  lines.  The 
Administrator  also  established  costs  for 
the  delivery'  of  Federal  power  over  third 
party  transmission  systems  pursuant  to 
General  Transfer  Agreements. 

The  Initial  Proposal  is  consistent  with 
the  results  of  the  Administrator's 
decision  on  these  and  all  other  issues 
decided  in  the  power  rate  proceeding 
and  will  be  reflected  in  all  final 
decisions  made  in  the  transmission  rate 
proceeding.  The  Administrator  directs 
the  Hearing  Officer  to  exclude  from  the 
record  all  evidence  and  argument  that 
seek  in  any  way  to  address  or  revisit 
final  decisions  that  were  made  in  the 
2002  Power  Rate  Case. 

3.  Revised  Attachment  K 

The  Administrator  directs  the  Hearing 
Officer  to  exclude  from  the  record  all 
evidence  and  argument  that  seek  in  any 
way  to  address  revised  Attachment  K  to 
BPA's  OATT.  BPA  is  not  required  by 
law  to.  and  does  not,  amend  its  OA'TT 
in  a  rate  proceeding.  BPA  will  be 
submitting  revised  Attachment  K  to  the 
Commission  for  approval.  A  party  may 
raise  challenges  to  revised  Attachment 
K  to  the  Commission  at  that  time,  unless 
it  has  signed  the  Settlement  Agreement 
and  TBL  does  not  revise  its  Initial 
Proposal. 

F.  National  Environmental  Policy  Act 
Evaluation 

BPA  is  in  the  process  of  assessing  the 
potential  environmental  effects  of  its 
initial  rate  proposal,  as  required  by  the 
National  Environmental  Policy  Act 
(NEPA).  In  the  Business  Plan  ' 
Environmental  Impact  Statement 
(Business  Plan  EIS).  BPA  has  previously 
evaluated  the  environmental  impacts  of 
a  range  of  business  structure  alternatives 
that  included,  among  other  things, 
various  rate  designs  for  BPA's 
transmission  products  and  services.  In 
August  1995,  the  BPA  Administrator 
issued  a  Record  of  Decision  (Business 
Plan  ROD)  that  adopted  the  Market- 
Driven  Alternative  from  the  Business 
Plan  Final  EIS  completed  in  June  1995. 
This  alternative  was  selected  because, 
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among  other  reasons,  it  allows  BPA  to: 
i.1)  Recover  costs  through  rates:  (2) 
competitively  market  BPAs  products 
and  services:  (3)  develop  rates  that  meet 
customer  needs  for  clarity  and 
simplicity;  and  (4)  continue  to  meet 
BPA's  legal  mandates. 

Because  this  initial  rate  proposal 
would  likelv  assist  BPA  in 
accomplishing  these  goals,  the  proposal 
appears  consistent  with  these  aspects  of 
the  Market-Driven  Alternative.  In 
dd(iition.  this  rate  proposal  is  similar  to 
the  tvpe  of  rate  designs  and  resulting 
rate  levels  evaluated  in  the  Business 
Plan  EIS,  and  implementation  of  this 
rate  proposal  thus  would  not  be 
expected  to  result  in  significantly 
different  environmental  impacts  from 
those  e.xamined  for  the  Market-Driven 
.Mternative  in  the  Business  Plan  EIS 
Therefore.  BF.A.  expects  that  this  rate 
proposal  will  fall  within  the  scope  of 
the  Market-Driven  .-Mternative  that  was 
evaluated  in  the  Final  Business  Plan  EIS 
and  adopted  in  the  Business  Plan  ROD 
In  the  .administrator's  Record  of 
Derision  regarding  this  rate  proposal 
therefore,  BPA  may  tier  its  decision 
under  NEPA  to  the  Businass  Plan  ROD 
.Mternatively,  BPA  may  issue  another 
appropriate  NEPA  document 

Part  III— Public  Participation 

A  Distinguishing  Bet»reen 
"Participants"  and  "Parties" 

BPA  distinguishes  between 
"participants  in"  and  "parties  to"  the 
hearings.  Apart  from  the  formal  hearing 
process.  BPA  will  receive  written 
comments,  views,  opinions,  and 
information  from  "participants   "  who 
are  defined  in  the  BPA  Procedures  as 
persons  who  may  submit  comments 
without  being  subject  to  the  duties  of,  or 
having  the  privileges  of.  parties. 
Participants'  written  comments  will  be 
made  part  of  the  official  record  and 
considered  bv  the  Administrator. 
Participants  are  not  entitled  to 
participate  in  the  pre-hearing 
conference;  may  not  cross-examine 
parties'  witnesses,  seek  discovery,  or 
serve  or  be  served  with  documents;  and 
are  not  subject  to  the  same  procedural 
requirements  as  parties 

Written  (jimments  by  participants 
will  be  included  in  the  record  if  thev  are 
received  by  March  21.  2003.  Written 
views,  supporting  information, 
questions,  and  arguments  should  be 
submitted  to  BPA's  Manager  of 
Corporate  Communications  at  the 
address  listed  in  the  ADDRESSES  section 
of  this  Notice 

Persons  wishing  to  become  a  party  to 
this  transmission  rate  adjustment 
proceeding  must  petition  BPA  in 


writing  Petitioners  may  designate  no 
more  than  two  i2)  representatives  upon 
whom  service  of  documents  will  be 
made  Petitions  to  inter\'ene  shall  state 
the  name  and  address  of  the  person 
requesting  part\-  status,  and  the  person's 
interest  m  the  hearing  Petitions  to 
intervene  as  parties  in  the  rate 
proceeding  are  due  to  the  Hearing 
Officer  by  4:30  p.m  ,  Pacific  Time,  on 
Ianuar\-  8.  2003  The  petition  should  be 
directed  to:  George  Schaaf,  Hearing 
Clerk — LT-7,  Bonneville  Power 
.administration.  905  NTi  .  11th  Avenue, 
Portland.  Oregon  97232. 

A  copv  of  the  petition  should  be 
served  on  BPA  s  General  Counsel  and 
directed  to  Barrv  Bennett— LT-7  Office 
of  General  Counsel.  905  NE..  11th  Ave., 
Portland,  Oregon  97232 

Petitioners  must  explain  their 
interests  in  sufficient  detail  to  permit 
the  Hearing  Officer  to  determine 
whether  thev  have  a  relevant  interest  in 
the  hearing  Pursuant  to  Rule  1010.1(d) 
of  BPA's  Procedures.  BPA  waives  the 
requirement  in  Rule  1010.4(d)  that  an 
opposition  to  an  intervention  petition  be 
filed  and  served  24  hours  before  the  pre- 
hearing conference  Any  opposition  to 
an  intervention  petition  may  instead  be 
made  at  the  pre-hearing  conference.  Any 
partv.  including  TBL.  may  oppose  a 
petition  for  intervention  Persons  who 
have  been  denied  party  status  in  any 
past  BP.'\  rate  proceeding  shall  continue 
to  be  denied  party  status  unless  they 
establish  a  significant  change  of 
circumstances  The  Hearing  Officer  will 
rule  on  all  timely  applications.  Late 
interventions  are  stronglv  disfavored. 
Opposition  to  a  petition  to  intenene 
filed  after  the  pre-hearing  conference 
must  be  received  by  BPA  within  two  (2) 
davs  after  service  of  the  petition. 

B.  Developing  the  Record 

The  hearing  record  will  include, 
among  other  things,  the  transcripts  of 
the  hearing,  written  material  entered 
into  the  record  by  TBL  and  the  parties, 
written  comments  from  participants. 
and  other  material  accepted  into  the 
record  bv  the  Hearing  Officer  The 
Hearing  Officer  v\ill  review  the  record 
and  will  certify  the  record  to  the 
.administrator  for  decision 

The  .administrator  will  develop  final 
rates  based  on  the  record   information 
from  the  PIR.  documents  prepared 
pursuant  to  the  National  Environmental 
Policv  .\ct  and  other  environmental 
statutes  and  such  other  material  or 
information  as  may  have  been  submitted 
to  or  developed  by  the  Administrator. 
The  Administrator  will  serve  copies  of 
the  Record  of  Decision  on  all  parties. 
BPA  will  file  its  rates  with  the 
Commission  for  confirmation  and 


appro\  al  after  issuance  of  the  Record  of 
Dec;isiiin. 

During  the  rate  proceeding,  TBL  must 
continue  to  meet  with  customers  in  the 
ordinary  course  of  business.  To  comport 
with  the  prohibition  on  ex  parte 
communications,  TBL  will  provide 
notice  of  meetings  involving  rate 
proceeding  issues  to  provide  an 
opportunity  for  participation  by  all  rate 
proceeding  parties.  Parties  should  be 
aware,  however,  that  such  meetings  may 
be  held  on  very  short  notice. 

Part  I\ — Ma)or  .\nalyse«.  and  SumniorA 
of  Proposal 

A.  Major  Analyses  in  Studies  and 
Testimony 

1 .  Revenue  Requirement  Study 

This  Study  includes  the  calculation  of 
transmission  revenue  requirements  for 
the  FY  2004-2005  rate  period  and 
demonstration  of  cost  recovery  for  the 
transmission  function.  The  Revenue 
Requirement  Study  also  includes  an 
anajysis  of  financial  risks. 

2.  Revenue  Forecast  Testimony 

This  testimony  includes  the  FY  2004 
and  2005  revenue  forecast  at  current 
2002  transmission  and  ancillary  service 
rates  and  at  proposed  2004  rate  levels 
based  on  forecasted  loads  and  sales 
during  the  period. 

B.  Summary  of  Proposal 
1 .  Transmission  Rates 

All  of  the  rates  are  being  increased 
1.5%  unless  otherwise  noted.  TBL  is 
proposing  five  rate  schedules  for  the  use 
of  its  Integrated  Network.  Except  for  the 
changes  included  in  the  Settlement 
Agreement,  no  other  changes  from  the 
2002  transmission  rates  are  being 
proposed.  The  proposed  transmission 
rate  schedules  for  use  of  the  Integrated 
Network  are  as  follows: 

•  Formula  Power  Transmission  (FPT- 
04.1  and  FPT-04.3)  rates— The  two  FPT 
rates  are  based  on  the  cost  of  specific 
tvpes  of  facilities,  including  a  distance 
component  for  the  use  of  transmission 
lines,  and  are  charged  on  a  contract 
demand  basis  Charges  for  the  two 
required  ancillary  ser\-ices.  Reactive 
Supply  and  Voltage  Control  from 
Generation  Sources,  and  Scheduling, 
System  Control  and  Dispatch,  are 
embedded  in  the  FPT  rates.  The  FPT- 
04  1  rate  is  proposed  for  contracts  that 
allow  annual  rate  adjustments.  The 
FPT -04  3  rate  is  proposed  for  contracts 
that  allow  a  rate  change  only  once  every 
three  years  FPT -04  3  customers  are 
given  a  choice  of  a  1.5%  increase 
effective  October  1.  2003.  or  a  3% 
increase  effective  October  1,  2004. 
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Although  TBL  is  not  offering  new  FFT 
contracts,  a  number  of  FPT  contracts 
continue  in  place  during  the  rate  period. 

•  Integration  of  Resources  (IR-04) 
rate — The  IR  rate  is  a  postage  stamp, 
contract  demand  rate.  Charges  for  the 
two  required  ancillary  services,  Reactive 
Supply  and  Voltage  Control  from 
Generation  Sources,  and  Scheduling, 
System  Control  and  Dispatch,  are 
embedded  in  the  IR  rate.  A  Short 
Distance  Discount  is  available  when 
resources  are  75  miles  or  less  from  load. 
Although  TBL  is  not  offering  new  IR 
contracts,  a  number  of  IR  contracts 
continue  in  place  during  the  rate  period. 

•  Network  Integration  Transmission 
(NT-04)  rate— The  NT  rate  applies  to 
customers  taking  NT  Service  under  the 
OATT.  The  NT  rate  schedule  includes  a 
Load  Shaping  Charge  applied  to  the 
customer's  total  load  on  the  hour  of  the 
Monthly  Transmission  Peak  Load,  and  a 
Base  Charge  applied  to  the  customer's 
total  load  less  Customer-Served  Load,  if 
any.  Customer-Served  Load  is  the 
amount  of  load  that  the  customer  agrees 
to  serve  on  a  firm  basis  without  using 
its  NT  service.  The  NT  rate  is  being 
increased  2.6%. 

Point-to-Point  (PTP-04)  rate— The 
PTP  rate  is  a  contract  demand  rate  that 
applies  to  customers  taking  PTP  Service 
on  BPA's  network  facilities  under  the 
OATT.  There  are  separate  PTP  rates  for 
long-term  firm  service:  short-term  firm 
and  non-firm  service;  and  hourly  firm 
and  non-firm  service.  A  Short  Distance 
Discount  is  available  for  qualified  long- 
term  firm  service.  All  short-term  PTP 
rates  are  downwardly  flexible. 

In  addition  to  the  rates  for  network 
use,  other  proposed  transmission  rates 
include: 

•  Southern  Intertie  {IJJ-04)  and  the 
Montana  Intertie  (IM-04)  rates  are 
contract  demand  rates  tha(  apply  to 
customers  taking  PTP  Service  under  the 
OATT  on  the  Southern  Intertie  and 
Montana  Intertie.  These  rates  are 
structured  similarly  to  the  PTP  rate  for 
service  on  network  facilities 

•  The  Townsend-Carrison 
Transmission  (TCT-04)  rate  and  the 
Eastern  Intertie  rate  (IE-02)  apply  to 
service  under  the  Montana  Intertie 
agreement. 

•  The  Use-of-Facilities  (UFT-04)  rate 
establishes  a  formula  for  charging  for 
the  use  of  specific  facilities  based  on  the 
annual  cost  of  those  facilities. 

•  The  Advance  Funding  (AF-04)  rate 
allows  TBL  to  collect  the  capital  and 
related  costs  of  specific  facilities 
through  an  advance-funding 
mechanism. 

Because  the  TGT.  UFT,  and  AF  rates 
are  formula  rates,  the  1.5%  increase 
does  not  apply  to  them. 


I.  Ancillary  Services  Rates 

In  addition  to  the  1.5%  rate  increase 
to  the  Ancillary  Services  and  Control 
Area  Service  Rates,  TBL  proposes  to 
revise  other  aspects  of  its  Ancillary 
Services  and  Control  Area  Services  rates 
as  follows: 

•  The  rates  for  Scheduling,  System 
Control  and  Dispatch  Service  and 
Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service  clarify 
that  the  Billing  Factor  for  each  rate  is 
based  on  all  PTP  transmission  service 
purchased  under  TBL's  OATT 
regardless  of  whether  the  Transmission 
Customer  actually  uses  (schedules)  the 
transmission.  This  change  is  only  a 
clarification,  not  a  substantive  change. 

•  The  rates  for  Energy  Imbalance 
Service,  an  Ancillary  Service,  and 
Generation  Imbalance  Service,  a  Control 
Area  Service,  establish  three  Deviation 
Bands  for  each  rate,  and  eliminate  the 
100  mills  per  kilowatthour  penalty 
charge,  except  for  intentional 
deviations.  In  addition,  wind  resources 
and  new  generation  resources 
undergoing  testing  before  commercial 
operation  will  be  exempt  from  Deviation 
Band  3  for  Generation  Imbalance 
Service. 

•  Rates  for  Operating  Reserve — 
Spinning  Reserve  Service  and  Operating 
Reserve — Supplemental  Reserve  Service 
Ancillary  Services  require  generators  in 
the  BPA  Control  Area  to  pay  for  or 
return  energy  provided  by  BPA  in  the 
event  of  a  contingency  involving  that 
generator  The  TBL's  proposal  clarifies 
that  the  TBL  can  direct  customers  or 
generators,  as  applicable,  to  either 
purchase  operating  reserve  energy  at  the 
applicable  market  index  price,  or  return 
the  energy  at  specified  times. 

•  The  TBL  proposes  to  revise  the 
definition  of  Spill  Condition  to  clarify 
that  a  Spill  Condition,  for  the  purpose 
of  determining  a  credit  or  payment  for 
Deviations  under  the  Energy  Imbalance 
or  Generation  Imbalance  rates,  exists 
when  spill  physically  occurs  on  the 
BPA  system  due  to  lack  of  load  or 
markets. 

3.  Other  (Charges 

Other  charges  that  may  apply  to  a 
customer's  transmission  service  include 
a  Delivery  Charge  for  the  use  of  low- 
voltage  delivery  substations,  a  Power 
Factor  Penalty  Charge,  a  Reservation  Fee 
for  customers  that  delay  commencement 
of  long-term  firm  service,  Incremental 
Rates  for  transmission  requests  that 
require  new  facilities,  and  a  penalty 
charge  for  failure  to  comply  with  TBL's 
curtailment,  redispatch  or  load 
shedding  orders.  Except  for  a  1.5% 
increase  in  the  Delivery  Charge,  the  TBL 


ii>  not  proposing  any  changes  to  these 
charges. 

The  TBL  is  proposing  to  reduce  the 
Unauthorized  Increase  Charge  to  two 
times  the  rate  applicable  to  the 
customer's  service,  capped  at  two  times 
the  monthly  charge  for  Long-Term 
Service.  The  rate  proposal  also  includes 
a  1.5%  increase  for  the  General  Transfer 
Agreement  (GTA)  Delivery  Charge  for 
low-voltage  delivery  service  of  Federal 
power  provided  under  GTA's  and  other 
non-Federal  transmission  service 
agreements. 

C  Issues 

The  primary  issue  for  the  2004 
Transmission  Rate  Case  is  whether  the 
Administrator  should  adopt 
transmission  rates  consistent  with  the 
Settlement  Agreement.  Adoption  of  the 
Settlement  Agreement  would  avoid  a 
potentially  long,  expensive,  and 
contentious  rate  process.  It  provides 
certainty  to  BPA  and  its  customers  for 
two  more  years,  and  avoids  cost  shifts 
that  could  result  from  new  cost 
allocations  and  rate  designs.  For  TBL, 
the  settlement  establishes  rates  that 
recover  its  costs  and  provide  a  high 
probability  of  making  its  Treasury 
payments.  For  the  customers,  the 
transmission  rates  increase  at  a  pace 
well  below  the  general  rate  of  inflation. 

Part  V — 2004  Transmission  and 
Anciliarv  St-rvn  c  K.itf  Sc  heduU-s 

Schedule  FPT-04.1  Formula  Power 
Transmission  Rate 

Section  I    \v  aileihilit\ 

This  sLJiedulc  suporsodes  Schedule 
FPT-02.1  for  all  firm  transmission 
agreements  which  provide  for 
application  of  FPT  rates  that  may  be 
adjusted  not  more  frequently  than  once 
a  year.  This  schedule  is  applicable  only 
to  such  transmission  agreements 
executed  prior  to  October  1.  1996.  It  is 
available  for  firm  transmission  of  non- 
Federal  power  using  the  Main  Grid  and/ 
or  Secondary  System  of  the  Federal 
Columbia  River  Transmission  System. 
This  schedule  is  for  full-year  and 
partial-year  service  and  for  either 
continuous  or  intermittent  service  when 
firm  transmission  service  is  required. 
For  facilities  at  voltages  lower  than  the 
Secondary  System,  a  different  rate 
schedule  may  be  specified.  Service 
under  this  schedule  is  subject  to  BPA- 
TBL's  General  Rate  Schedule  Provisions 
(GRSPs). 

Sf.  iKifi  II    K.itcs 

The  monthly  charge  per  kilowatt  shall 
be  one-twelfth  of  the  sum  of  the  Main 
Grid  Charge  and  the  Secondary  System 
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(  harge.  as  applicable  aiiii  as  specified  m 
tlip  agreement. 

A.  Main  Grid  Charge 

The  Main  Grid  Charge  per  kilowatt 
shall  be  the  sum  of  one  or  more  of  tht- 
following  annual  charges  as  specifipd  in 
the  agreement: 

1.  Main  Grid  Distance:  $0.0511  per  mile 

2.  Main  Grid  Interconnection  Terminal: 
$0.53 

3.  Main  Grid  Terminal;  SO. 59 

4.  Main  Grid  Miscellaneous  Facilities: 
$2.91 

B.  Secondary  System  Charge 

The  Secondary  System  Charge  per 
kilowatt  shall  be  the  sum  of  one  or  more 
of  the  following  annual  charges  as 
specified  in  the  agreement: 

1.  Secondary  System  Distance:  $0.5021 
per  mile 

2.  Secondary  System  Transformation: 
$5.49 

3.  Secondary  System  Intermediate 
Terminal:  $2.12 

4.  Secondary  System  Interconnection 
Tprminal:  $1  50 

Section  111.  Billing  Factors 

Unless  otherwise  stated  in  the 
agreement,  the  Billing  Factor  for  the 
rates  specified  in  sertinn  il  shall  Hp  the 
largest  of: 

1.  The  Transmission  Demand: 

2.  The  highest  hourly  Scheduled 
Demand  for  the  month;  or 

3.  The  Ratchet  Demand. 

Set  tion  1\    .Adjustments.  Charges,  and 
Other  Rate  Provisions 

A.  Ancillary  Services 

Ancillary  Services  that  may  be 
required  to  support  FPT  transmission 
service  are  available  under  the  ACS  rate 
schedule.  FPT  customers  do  not  pay  the 
ACS  charges  for  Scheduling.  System 
Control  and  Dispatch  Service  and 
Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service, 
because  these  services  are  included  in 
FPT  service. 

B.  Failure  To  Comply  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Failure 
to  Comply  Penalty  Charge  specified  in 
section  Il.B  of  the  GRSPs. 

C.  Power  Factor  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Power 
Factor  Penalty  Charge  specified  in 
section  II.C  of  the  GRSPs. 


Schedule  FPT -04  3  Formula  Power 

Transmission  RATT 

Section  I.  Availability 

This  schedule  supersedes  Schedule 
FPT-02.3  for  all  firm  transmission 
dtjreements  which  provide  for 
application  of  FPT  rates  that  may  be 
ad)u.sted  not  more  frequently  than  once 
everv  three  vears.  except  as  provided 
under  Section  IV. D.  This  schedule  is 
applicable  only  to  such  transmission 
agreements  executed  prior  to  October  1, 
1996.  It  is  available  for  firm 
transmission  of  non-Federal  power 
using  the  Main  Grid  and/or  Secondary 
System  of  the  Federal  Columbia  River 
Transmission  System.  This  schedule  is 
for  fuU-vear  and  partial-year  service  and 
for  either  continuous  or  intermittent 
service  when  firm  transmission  service 
is  required.  For  facilities  at  voltages 
lower  than  the  Secondary'  System,  a 
different  rate  schedule  may  be  specified. 
Service  under  this  schedule  is  subject  to 
BPA-TBLs  General  Rate  Schedule 
Provisions  (GRSPs). 

Section  II.  Rates 

The  monthly  charge  per  kilowatt  shall 
be  one-twelfth  of  the  sum  of  the  Main 
Grid  Charge  and  the  Secondan,'  System 
Charge,  as  applicable  and  as  specified  in 
the  agreement.  Fiscal  Yeeirs  run  from 
October  through  September. 

A  Fiscal  Year  2004  Charges 

1.  Main  Grid  Charge 

The  Main  Grid  Charge  per  kilowatt 
shall  be  the  sum  of  one  or  more  of  the 
following  annual  charges  as  specified  in 
the  agreement: 

a.  Main  Grid  Distance:  $0,0503  per  mile 
b  Main  Grid  Interconnection  Terminal: 

$0.52 

c.  Main  Grid  Terminal.  $0.58 

d.  Main  Grid  Miscellaneous  Facilities: 
$2.87 

2.  Secondary  System  Charge 

The  Secondary  System  Charge  per 
kilowatt  shall  be  the  sum  of  one  or  more 
of  the  following  annual  charges  as 
specified  in  the  agreement: 
a.  Secondary  System  Distance:  $0.4947 

per  mile 
b  Sernndarv  System  Transformation: 

S5  41 

c.  Secondary  System  Intermediate 
Terminal:' S2.09 

d.  Secondan,'  System  Interconnection 
Terminal:'$l"48 

B.  Fiscal  Year  2005  Charges 

1.  Main  Grid  Charge 

The  Main  Grid  Charge  per  kilowatt 
shall  be  the  sum  of  one  or  more  of  the 


following  annual  charges  as  specified  in 
the  agreement: 

a.  Main  Grid  Distance:  $0.0518  per  mile 

b.  Main  Grid  Interconnection  Terminal: 
$0.54 

c.  Main  Grid  Terminal:  $0.60 

d.  Main  Grid  Miscellaneous  Facilities; 
$2.96 

2.  Secondary  System  Charge 

The  Secondary  System  Charge  per 
kilowatt  shall  be  the  sum  of  one  or  more 
of  the  following  annual  charges  as 
specified  in  the  agreement: 

a.  Secondary  System  Distance;  $0.5095 
per  mile 

b.  Secondary  System  Transformation: 
$5.57 

c.  Secondary  System  Intermediate 
Terminal:  $2.15 

d.  Secondary'  System  Interconnection 
Terminal:"Sl'52 

Section  III.  Billing  Fat  tors 

Unless  otherwise  stated  in  the 
agreement,  the  Billing  Factor  for  the 
rates  specified  in  section  II  shall  be  the 
largest  of; 

1.  The  Transmission  Demand; 

2.  The  highest  hourly  Scheduled 
Demand  for  the  month;  or 

3.  The  Ratchet  Demand. 

Section  I\'    Adjustments   ('harce'>   and 
Other  Rate  Provisions 

A.  Ancillary  Services 

Ancillary  Services  that  may  be 
required  to  support  FPT  transmission 
service  are  available  under  the  ACS  rate 
schedule.  FPT  customers  do  not  pay  the 
ACS  charges  for  Scheduling,  System 
Control  and  Dispatch  Service  and 
Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service, 
because  these  services  are  included  in 
FPT  service. 

B.  Failure  To  Comply  Penalty 

Customers  taking  transmission  service 
under  FPT  agreements  are  subject  to  the 
Failure  to  Comply  Penalty  specified  in 
section  Il.B  of  the  GRSPs.' 

C.  Power  Factor  Penalty 

Customers  taking  transmission  service 
under  FPT  agreements  are  subject  to  the 
Power  Factor  Penalty  Charge  specified 
in  section  II.C  of  the" GRSPs. 

D.  Customer  Election  of  Rate 

Customers  may  elect  to  pay  the  rates 
specified  in  the  FPT-04.1  rate  schedule 
for  the  entire  FY  2004  and  FY  2005  rate 
period  instead  of  the  rates  specified  in 
Section  II  of  this  FPT-04.3  rate 
schedule.  Customers  electing  to  pay  the 
FPT-04.1  rate  must  notify  BPA-TBL  of 
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their  election  in  writing  prior  to  August 
1.2003. 

Schedule  IR-04     Integration  of 

Ri>»iniir(>>s  R.itf 

S«M  tion  1     Xvaii.ihllity 

This  schedule  supersedes  Schedule 
FR-02  and  is  available  for  transmission 
of  non-Federal  power  for  full-year  firm 
transmission  service  and  nonfirm 
transmission  service  in  amounts  not  to 
exceed  the  customer's  total 
Transmission  Demand  using  Federal 
Columbia  River  Transmission  System 
Network  and  Delivery  facilities.  This 
schedule  is  applicable  only  to 
Integration  of  Resource  (IR)  agreements 
executed  prior  to  October  1,  1996. 
Service  under  this  schedule  is  subject  to 
BPA-TBL's  General  Rate  Schedule 
Provisions  (GRSPs). 

Sectiori  II    K.ttcN 

The  muntniy  IR  rate  shall  be  A  or  B. 

A.  Base  Rate 
$1,261  per  kilowatt. 

B.  Short  Distance  Discount  (SDD)  Rate 

For  Points  of  Integration  (POI) 
specified  in  the  IR  agreement  as  being 
short-distance  POIs.  for  which  Network 
facilities  are  used  for  a  distance  of  less 
than  75  circuit  miles,  the  monthly  rate 
per  kilowatt  shall  be  the  sum  of: 

1.  $0,233.  and 

2.  (0.6  +  (0.4  X  transmission  distance/ 
75))  X  $1,028 

Where: 

The  transmission  distance  is  the 
circuit  miles  between  a  designated  POI 
for  a  generating  resource  of  the  customer 
and  a  designated  Point  of  Delivery 
serving  load  of  the  customer.  Short- 
distance  POIs  are  determined  by  BPA- 
TBL  after  considering  factors  in  addition 
to  transmission  distance 

Sectiuii  III    Hilliiii;  \  ai  tors 

The  Billing  Factor  for  rates  specified 
in  section  II  shall  be  the  largest  of: 

1.  The  annual  Transmission  Demand, 
or,  if  defined  in  the  agreement,  the 
annual  Total  Transmission  Demand; 

2.  The  highest  hourly  Scheduled 
Demand  for  the  month;  or 

3.  The  Ratchet  Demand. 

To  the  extent  that  the  agreement 
provides  for  the  IR  customer  to  be  billed 
for  transmission  service  in  excess  of  the 
Transmission  Demand  or  Total 
Transmission  Demand,  as  defined  in  the 
agreement,  at  an  hourly  nonfirm  rate, 
such  excess  transmission  service  shall 
not  contribute  to  the  Billing  Factor  for 
the  IR  rates  in  section  II;  provided  that 
the  IR  customer  requests  such  treatment 
and  BPA-TBL  approves  such  request  in 


accordance  with  the  prescribed 
provisions  in  the  agreement.  The  rate  for 
transmission  service  in  excess  of  the 
Transmission  Demand  will  be  pursuant 
to  the  Point-to-Point  Rate  (PTP-04)  for 
Hourly  Non-Firm  Service. 

When  the  Scheduled  Demand  or 
Ratchet  Demand  is  the  Billing  Factor, 
short-distance  POIs  shall  be  charged  the 
Base  Rate  specified  in  section  11. A  for 
the  amount  in  excess  of  Transmission 
Demand. 

Sf(  tioii  I\     Xdjustnipnts.  Charges  and 
Other  Kate  Pruvii>ionj> 

A.  Ancillary  Services 

Ancillary  Services  that  may  be 
required  to  support  IR  transmission 
service  are  available  under  the  ACS  rate 
schedule.  IR  customers  do  not  pay  the 
ACS  charges  for  Scheduling,  System 
Control  and  Dispatch  Service  and 
Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service, 
because  these  services  are  included  in 
IR  service. 

B.  Delivery  Charge 

Customers  taking  service  over 
Delivery  facilities  are  subject  to  the 
Delivery  Charge  specified  in  section  II. A 
of  the  GRSPs. 

C.  Failure  To  Comply  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Failure 
to  Comply  Penalty  Charge -specified  in 
section  ILB  of  the  GRSPs. 

D.  Power  Factor  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Power 
Factor  Penalty  Charge  specified  in 
section  II.C  of  the  GRSPs 

E.  Ratchet  Demand  Relief 

Under  appropriate  circumstances, 
BPA-TBL  may  waive  or  reduce  the 
Ratchet  Demand.  An  IR  customer 
seeking  a  reduction  or  waiver  must 
demonstrate  good  cause  for  relief, 
including  a  demonstration  that: 

1.  The  event  which  resulted  in  the 
Ratchet  Demand 

(a)  was  the  result  of  an  equipment 
failure  or  outage  that  could  not 
reasonably  have  been  foreseen  by  the 
customer;  and 

(b)  did  not  result  in  harm  to  BPA- 
TBL's  transmission  system  or 
transmission  services,  or  to  any  other 
Transmission  Customer;  or 

2.  The  event  which  resulted  in  the 
Ratchet  Demand 

(a)  was  inadvertent; 

(b)  could  not  have  been  avoided  by 
the  exercise  of  reasonable  care; 

(c)  did  not  result  in  harm  to  BPA- 
TBL's  transmission  system  or 


transmission  services,  or  to  any  other 
Transmission  Customer;  and 

(d)  was  not  part  of  a  recurring  pattern 
of  conduct  by  the  IR  customer. 

If  the  IR  customer  causes  a  Ratchet 
Demand  to  be  established  in  a  series  of 
months  during  which  the  IR  customer 
has  not  received  notice  from  BPA-TBL 
of  such  Ratchet  Demands  by  billing  or 
otherwise,  and  the  Ratchet  bemand(s) 
established  after  the  first  Ratchet 
Demand  were  due  to  the  lack  of  notice, 
then  BPA-TBL  may  establish  a  Ratchet 
Demand  for  the  IR  customer  based  on 
the  highest  Ratchet  Demand  in  the 
series  This  highest  Ratchet  Demand 
will  be  charged  in  the  month  it  is 
established  and  the  following  11 
III   iit!i-    M!  ith.r  R.itchet  Demands 
h..-'   :     1 1    u   ii  .i  ■-.  !!■-,  (including  the 
Ratchet  Demand  established  in  the  first 
month  if  it  is  not  the  highest  Ratchet 
Demand)  will  be  waived. 

F.  Cost  Contribution 

The  cost  components  and  their 
contribution  to  the  IR  rate  (section  II.  A) 
are: 

1.  Transmission  Service — 81.5% 

2.  Scheduling.  System  Control  and 
Dispatch  Service — 13.2% 

3.  Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service — 
5.3% 

G.  Self-Supply  of  Reactive  Supply  and 
Voltage  Control  From  Generation 
Sources  Service 

A  credit  for  self-supply  of  Reactive 
Supply  and  Voltage  Control  from 
Generation  Sources  Service  will  be 
available  for  IR  customers  on  an 
equivalent  basis  to  the  credit  for  PTP 
Transmission  Customers. 

S(  h»'dule  Vi  4)4 

Network  Integration  Rate 

Section  I    Availability 

This  schedule  supersedes  Schedule 
NT-02.  It  is  available  to  Transmission 
Customers  taking  Network  Integration 
Transmission  (NT)  Service  over  Federal 
Columbia  River  Transmission  System 
Network  and  Delivery  facilities.  Terms 
and  conditions  of  service  are  specified 
in  the  Open  Access  Transmission  Tariff. 
This  schedule  is  available  also  for 
transmission  service  of  a  similar  nature 
that  may  be  ordered  by  the  Federal 
Energy  Regulatory  Commission  (FERC) 
pursuant  to  sections  211  and  212  of  the 
Federal  Power  Act  (16  U.S.C.  824j  and 
824k).  Service  under  this  schedule  is 
subject  to  BPA-TBL's  General  Rate 
Schedule  Provisions  (GRSPs). 
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Section  II.  Rates 

The  monthly  charge  will  be  the  sum 
of  A  and  B. 

A.  Base  Charge 
$1,028  per  kilowatt  per  month. 

B  Load  Shaping  Charge 

SO. 425  per  kilowatt  per  month. 
Section  IH.  Billing  Factors 

A   Base  Charge 

1.  If  no  Declared  Customer-Served 
Load  (CSL)  is  specified  in  the 
customer's  .MT  Ser\'ice  Agrepment,  the 
monthly  Billing  Factor  for  the  Base 
Charge  specified  in  section  U.A  shall  be 
the  customer's  Network  Load  on  the 
hour  of  the  Monthly  Transmission  Peak 
Load. 

2   If  an  amount  of  Declared  CSL  is 
specified  in  the  (ustomer's  NT  Service 

Agreement,  the  monthlv  Billing 
Factor  for  the  Base  Charge  specified  in 
section  II. A  shall  be  a  or  b: 

a   For  the  billing  month,  if  the  sum  of 
the  Actual  C.SLs  occurring  during  Heavy 
Load  Hours  (HLH)  is  greater  than  or 
equal  to  60  percent  of  the  Declared  CSL 
multiplied  by  the  number  of  HLHs  in 
the  billing  month,  the  monthlv  Billing 
Factor  shall  be  the  customer's  Network 
Load  on  the  hour  of  the  Monthly 
Transmission  Peak  Load   less  Declared 
CSL. 

b.  For  the  billing  month,  if  the  sum  of 
the  .Actual  CSLs  occurring  during  HLH 
is  less  than  BO  percent  of  the  Declared 
CSL  multiplied  bv  the  number  of  HLHs 
in  the  billing  month,  the  monthly 
Billing  Factor  shall  be  the  customer's 
Netwf>rk  Load  on  the  hour  of  the 
Monthly  Transmission  Peak  Load  The 
Billing  Factor  will  be  reduced  b\  any 
megawatts  charged  the  NT 
Unauthorized  Increase  Charge  under 
section  I\  D   for  the  month. 
Where; 

Declared  Customer-Served  Load 
(CSL)"  is  the  monthly  amount  in 
megawatts  of  the  Transmission 
Customer's  Network  Load  that  the 
Transmission  (Customer  elects  to  serve 
on  a  firm  basis  from  sources  internal  to 
its  system  or  over  non-Federal 
transmission  facilities  or  pursuant  to 
contracts  other  than  the  Network 
Integration  Service  Agreement  The 
customer's  Declared  CSL  is 
contractually  specified  for  each  month 

"Actual  (Customer-Served  Load 
fCSL)"  IS  the  actual  hourly  amount  in 
megawatts  of  the  Network  Load  that  the 
customer  serves  on  a  firm  basis  from 
sources  internal  to  its  system  or  over 
non-Federal  transmission  facilities  or 
pursuant  to  contracts  other  than  the 
Network  Integration  Service  Agreement. 


B  Load  Shaping  Charge 

The  monthlv  BiUmg  Factor  for  the 
Load  Shaping  Charge  specified  in 
section  II. B  shall  be  the  Network  Load 

on  the  hour  of  the  Monthly 
Transmission  Peak  Load 

Section  IV.  .adjustments.  Charges,  and 
Other  Rate  Provisions 

A.  Ancillary  Services 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  ACS 

Scheduling.  System  Control  and 
Dispatch  Ser\ice  Rate  and  the  Reactive 
Supply  and  Voltage  Control  from 
Generation  Sources  Service  Rate  Other 
.Ancillary  Services  that  are  required  to 
support  NT  Service  are  also  available 
under  the  ACS  rate  schedule. 

B  Dehven,-  Charge 

Customers  taking  NT  Service  over 
Deliverv  facilities  are  subject  to  the 
Deliverv  Charge  specified  in  section  II.A 
of  the  GRSPs. 

C  Failure  To  Comply  Penalty 

Customers  taking  NT  Service  are 

subject  to  the  Failure  to  Comply  Penalt\ 
specified  m  s<x:tion  11. B  of  the  GRSPs. 

D  Metering  Adjustment 

At  those  Points  of  Delivery^  that  do  not 
have  meters  capable  of  determining  the 
demand  on  the  hour  of  the  Monthlv 
Transmission  Peak  Load,  the  Billing 
Demand  shall  be  calculated  b\ 
substituting  ( 1 )  the  sum  of  the  highest 
hourly  dgmand  that  occurs  during  the 
billing  month  at  all  Points  of  Delivery 
multiplied  by  0  7y  for  (2)  Network  Load 
on  the  hour  of  the  Monthly 
Transmission  Peak  Load. 

E  Power  Factor  Penalty 

Customers  taking  PTP  Transmission 
Service  are  subject  to  the  Power  Factor 
Penalty  Charge  specified  in  section  II.C 

of  the  GRSPs 

F  Unauthorized  Increase  Charge 

!f  the  Netw  ork  Customer's  Actual  CSL 
is  less  than  its  Declared  CSL.  the 
Unauthonzed  Increase  Charge  specified 
in  section  II. G  of  the  GRSPs  shall  be 
assessed. 

G  Direct  Assignment  Facilities 

BPA-TBL  shall  collect  the  capitai  and 
related  costs  of  a  Direct  Assignment 
Facility  under  the  .advance  Funding 
(AF)  rate  or  the  Use-of-Facilities  (L'FT) 
rate.  Other  associated  costs,  including 
but  not  limited  to  operations, 
maintenance,  and  general  plant  costs. 
also  shall  be  recovered  from  the 
.Network  Customer  under  an  applicable 
rate  schedule 


H.  Incremental  Cost  Rates 

The  rates  specified  in  section  II  are 
applicable  to  service  over  available 
transmission  capacity.  Network 
Customers  that  integrate  new  Network 
Resources,  new  Member  Systems,  or 
new  native  load  customers  that  would 
require  BPA-TBL  to  construct  Network 
Upgrades  shall  be  subject  to  the  higher 
of  the  rates  specified  in  section  D  or 
incremental  cost  rates  for  service  over 
such  facilities.  Incremental  cost  rates 
would  be  developed  pursuant  to  section 
7{i)  of  the  Northwest  Power  Act. 

/.  Rate  Adjustment  Due  to  FERC  Order 
Under  FPA  Sec.  212 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Rate 
Adjustment  Due  to  FERC  Order  under 
FPA  sec.  212  specified  in  section  11. D  of 
the  GRSPs. 

Schedule  PTP-04 

Point-to-Point  Hate 

Section  I  Availability 

This  schedule  supersedes  Schedules 
PTP -02.  It  is  available  to  Transmission 
Customers  taking  Point-to-Point  (PTP) 
Transmission  Service  over  Federal 
Columbia  River  Transmission  System 
(FCRTS)  Network  and  Delivery 
facilities,  and  for  hourly  nonfirm  service 
over  such  FCRTS  facilities  for  customers 
with  Integration  of  Resources 
agreements.  Terms  and  conditions  of 
PTP  Transmission  Service  are  specified 
in  the  Open  Access  Transmission  Tariff. 
This  schedule  is  available  also  for 
transmission  service  of  a  similar  nature 
that  ma\  be  ordered  by  the  Federal 
Energv  Regulatory  Commission  (FERC) 
pursuant  to  sections  211  and  212  of  the 
Federal  Power  Act  (16  U.S.C.  824j  and 
824k)  Service  under  this  schedule  is 
subject  to  BPA-TBL's  General  Rate 
Schedule  Provisions  (GRSPs). 

Section  II.  Rates 

A  Long-Term  Firm  PTP  Transmission 
Service  $1 .028  per  kilowatt  per  month 

B.  Short-Term  Firm  and  Non-Firm  PTP 
Transmission  Service 

For  each  reservation,  the  rates  shall 
not  exceed 

1.  Monthly,  Weekly,  and  Daily  Finn 
and  Non-Firm  Service 

a,  Days  1  through  5— $0,047  per 
kilowatt  per  day 

b.  Day  6  and  beyond — $0,035  per 

kilowatt  per  dav 

2.  Hourly  Firiri  ana  Non-Firm 
Service — 2.96  mills  per  Idlowatthour 
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Se<  lum  III    Hilliiii;  t  .11  liirs 

A.  AH  Firm  Service  and  Monthly, 
Weekly  and  Daily  Non-Firm  Service 

The  Billing  Factor  for  each  rate 
specified  in  sections  II. A  and  II. B  for  ail 
service  except  Hourly  Non-Firm  Service 
shall  be  the  Reserved  Capacity,  which  is 
the  greater  of: 

1.  the  sum  of  the  capacity  reservations 
at  the  Point(s)  of  Receipt,  or 

2.  the  sum  of  the  capacity  reservations 
at  the  Point(s)  of  Delivery. 

B.  Hourly  Non-Firm  Service 

The  Billing  Factor  for  the  rate 
specified  in  section  II. B. 2  for  Hourly 
Non-Firm  Service  shall  be  the 

srhodulrd  kilnwatthntirs 

Sfitiiin  IV      Xiliustmcnts,  (  .hdt  ^fs,  diui 

I  Mhri   K  .itf  I'kiv,  iMiiris 

A.  Ancillary  Services 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  ACS-04 
Scheduling.  System  Control  and 
Dispatch  Service  Rate  and  the  Reactive 
Supply  and  Voltage  Control  from 
Generation  Sources  Service  Rate.  Oth^r 
Ancillary  Services  that  are  required  to 
support  PTP  Transmission  Service  on 
the  Network  are  available  under  the 
ACS  rate  schedule. 

B.  Delivery  Charge 

Customers  taking  PTP  Transmission 
Service  over  Delivery  facilities  are 
subject  to  the  Delivery  Charge  specified 
in  section  II.  A  of  the  GRSPs. 

C.  Failure  to  Comply  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Failure 
to  Comply  Penalty  Charge  specified  in 
section  U.B  of  the  GRSPs. 

D.  Interruption  of  Non-Firm  PTP 
Transmission  Service 

If  daily,  weekly  or  monthly  Non-Firm 
PTP  Transmission  Service  is 
interrupted,  the  rates  charged  under 
section  II  B  1  shall  be  prorated  over  the 
total  hours  in  the  day  to  give  credit  for 
the  hours  of  such  interruption 

E.  Power  Factor  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Power 
Factor  Penalty  Charge  specified  in 
section  II  C  of  the  GRSPs. 

F.  Reservation  Fee 

Customers  who  postpone  the 
commencement  of  Long-Term  Firm 
Point-To-Point  Transmission  Service  by 
reserving  deferred  service,  or  by 
requesting  an  extension  of  the  Service 
Commencement  Date,  will  be  subject  to 


the  Reservation  Fee  specified  in  section 
lI.E  of  the  GRSPs. 

G  Short-Distance  Discount  (SDD) 

When  a  Point  of  Receipt  (POR)  and 
Point  of  Delivery  (POD)  use  FCRTS 
facilities  for  a  distance  of  less  than  75 
circuit  miles  and  are  designated  as  being 
short  distance  in  the  PTP  Service 
Agreement,  the  monthly  capacity 
reservations  for  the  relevant  POR  and 
POD  shall  be  adjusted,  for  the  purpose 
of  computing  the  monthly  bill  for 
annual  service,  by  the  following  factor: 
0.6  (0.4  X  transmission  distance/75) 

Such  adjusted  monthly  POR  and  POD 
reservations  shall  be  used  to  compute 
the  billing  factors  in  section  III. A  to 
calculate  the  monthly  bill  for  Long- 
Term  Firm  PTP  Transmission  Service. 
The  POD  capacity  reservation  eligible 
for  the  SDD  may  be  no  larger  than  the 
POR  capacity  reservation.  The  distance 
used  to  calculate  the  SDD  will  be 
contractually  specified  and  based  upon 
path(s)  identified  in  power  flow  studies. 
If  a  set  of  contiguous  PODs  qualifies  for 
an  SDD,  the  transmission  distance  used 
in  the  calculation  of  the  SDD  shall  be 
between  the  POR  and  the  POD  farthest 
from  the  POR. 

If  the  customer  requests  secondciry 
PORs  or  PODs  that  use  SDD-adjusted 
capacity  reservations  for  any  period  of 
time  during  a  month,  the  SDD  shall  not 
be  applied  that  month. 

H.  Unauthorized  Increase  Charge 

Customers  who  exceed  their  opacity 
reservations  at  anv  Point  of  Receipt 
(POR)  or  Point  of  Delivery  (POD)  shall 
be  subject  to  the  Unauthorized  Increase 
Charge  specified  in  section  II. G  of  the 
GRSPs 

/.  Direct  Assignment  Facilities 

BPA-TBL  shall  collect  the  capital  and 
related  costs  of  a  Direct  Assignment 
Facility  under  the  Advance  Funding 
(AF)  rate  or  the  Use-of-Facilities  (UFT) 
rate.  Other  associated  costs,  including 
but  not  limited  to  operations, 
maintenance,  and  general  plant  costs, 
also  shall  be  recovered  from  the  PTP 
Transmission  Customer  under  an 
applicable  rate  schedule. 

/.  Incremental  Cost  Rates 

The  rates  specified  in  section  II  are 
applicable  to  service  over  available 
transmission  capacity.  Customers 
requesting  new  or  increased  firm  service 
that  would  require  BPA-TBL  to 
construct  Network  Upgrades  to  alleviate 
a  capacity  constraint  may  be  subject  to 
incremental  cost  rates  for  such  service  if 
incremental  cost  is  higher  than 
embedded  cost.  Incremental  cost  rates 


would  be  developed  pursuant  to  section 
7(i)  of  the  Northwest  Power  Act. 

K.  Rate  Adjustment  Due  to  FERC  Order 
Under  FP A  §212 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Rate 
Adjustment  Due  to  FERC  Order  under 
FPA  sec.  212  specified  in  section  II. D  of 
the  GRSPs. 

Schedule  lS-04  Southern  Intertie  Rate 

Section  I.  Availability 

This  schedule  supersedes  Schedule 
IS-02.  It  is  available  to  Transmission 
Customers  taking  Point-to-Point 
Transmission  Service  over  Federal 
Columbia  River  Transmission  System 
(FCRTS)  Southern  Intertie  facilities. 
Terms  and  conditions  of  service  are 
specified  in  the  Open  Access 
Transmission  Tariff  or,  for  customers 
who  executed  Southern  Intertie 
agreements  with  BPA  before  October  1, 
1996,  will  be  as  provided  in  the 
customer's  agreement  with  BPA  This 
schedule  is  available  also  for 
transmission  service  of  a  similar  nature 
that  may  be  ordered  by  the  Federal 
Energy  Regulatory  Commission  (FERC) 
pursuant  to  sections  211  and  212  of  the 
Federal  Power  Act  (16  U.S.C.  824j  and 
824k).  Service  under  this  schedule  is 
subject  to  BPA-TBL's  General  Rate 
Srhedulp  Provisions  (GRSPs). 

Section  11.  Rales 

A.  Long-Term  Firm  PTP  Transmission 
Service 

$1,176  per  kilowatt  per  month 

B  Short-Term  Firm  and  Non-Firm  PTP 
Transmission  Service 

For  each  reservation,  the  rates  shall 
not  exceed 

1.  Monthly,  Weekly,  and  Daily  Firm 
and  Non-Firm  Service 

a.  Days  1  through  5 — $0  054  per 
kilowatt  per  day 

b.  Day  Band  beyond— .Sn  1140  (>.  r 
kilowatt  per  day 

2  Hourly  Firm  and  Non-Firm 
Service — 3.39  mills  per  kilowatthour 

Section  ITI  Riliine  Fadors 

A.  Ail  Firm  Senice  and  Monthly. 
Weekly  and  Daily  Non-Firm  Service 

The  Billing  Factor  for  each  rate 
specified  in  sections  II.  A  and  II. B  for  all 
service  except  Hourly  Non-Firm  Service 
shall  be  the  Reserved  Capacity,  which  is 
the  greater  of: 

1.  the  sum  of  the  capacity  reservations 
at  the  Point(s)  of  Receipt,  or 

2.  the  sum  of  the  capacity  reservations 
at  the  Point(s)  of  Delivery. 

For  Southern  Intertie  transmission 
agreements  executed  prior  to  October  1 , 
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lM')h  the  Billing  Factor  shall  be  as 
specified  in  the  agreement. 

H  Hourly  Non-Firm  Service 

The  Billing  Factor  for  the  rate 
specified  in  section  II. B  2  for  Hourly 
Non-Firm  Service  shall  be  the 
scheduled  kilowatthours. 

Section  IV.  .\djustments.  Ciharges.  and 
Other  Kate  Provisions 

A.  Ancillary  Services 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  ACS-04 
Scheduling,  System  Control  and 
Dispatch  Service  Rate  and  the  Reactive 
Supply  and  Voltage  Control  from 
Generation  Sources  Service  Rate  Other 
Ancillary  Services  that  are  required  to 
support  PTP  Transmission  Service  on 
the  Southern  Intertie  are  available  under 
the  ACS  rate  schedule. 

B.  Failure  To  Comply  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Failure 
to  Comply  Penalty  Chcirge  specified  in 
section  Il.B  of  the  GRSPs. 

C.  Interruption  of  Non-Firm  PTP 
Transmission  Service 

If  daily,  weekly,  or  monthly  Non-Firm 

PTP  Transmission  Service  is 
interrupted,  the  rates  charged  under 
section  II.Bl.  shall  be  prorated  over  the 
total  hours  in  the  day  to  give  credit  for 
the  hours  of  such  interruption. 

D.  Power  Factor  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Power 
Factor  Penalty  Charge  specified  in 
section  II.C  of  the  GRSPs. 

E.  Reservation  Fee 

Customers  who  postpone  the 
commencement  of  Long-Term  Firm 
Point-To-Point  Transmission  Service  by 
reserving  deferred  service,  or  by 
requesting  an  extension  of  their  Service 
Commencement  Date,  will  be  subject  to 
the  Reservation  Fee  specified  in  section 
lI.E  of  the  GRSPs. 

F.  Unauthorized  Increase  Charge 

Customers  who  exceed  their  capacity 
reservations  at  anv  Point  of  Receipt 
(POR)  or  Point  of  Delivery  (POD)  shall 
be  subject  to  the  Unauthorized  Increase 
Charge  specified  in  section  II. G  in  the 
GRSPs. 

G.  Direct  Assignment  Facilities 

BPA-TBL  shall  collect  the  capital  and 
related  costs  of  a  Direct  Assignment 
Facility  under  the  Advance  Funding 
(AF)  rate  or  the  Use-of-Facilities  (UFT) 
rate.  Other  associated  costs,  including 
but  not  limited  to  operations. 


maintenant  e   dnd  gt^neral  plant  costs. 
also  shall  be  recn\ered  from  the 
Transmission  Customer  under  an 
applicable  rate  schedule. 

H.  Incremental  Cost  Rates 

The  rates  specified  in  section  11  are 
applicable  to  service  over  available 
transmission  capacity.  Customers 
requesting  new  or  increased  firm  service 
that  would  require  BPA-TBL  to 
construct  new  facilities  or  upgrades  to 
alleviate  a  capacity  constraint  may  be 
subject  to  incremental  cost  rates  for 
such  serv  ice  if  incremental  cost  is 
higher  than  embedded  cost.  Incremental 
cost  rates  would  be  developed  pursuant 
to  section  7(i)  of  the  Northwest  Power 
Act. 

/  Rate  Adjustment  Due  to  FERC  Order 
Under  FPA  Sec.  212 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Rate 
Adjustment  Due  to  FERC  Order  under 
FPA  sec.  212  specified  in  section  II. D  of 
the  GRSPs. 

Schedule  IM~04  Montana  Intertie  Rate 

Section  I.  Availability 

This  schedule  supersedes  Schedule 
IM-02.  It  is  available  to  Transmission 
Customers  taking  Point-to-Point  (PTP) 
Transmission  Service  on  BPA's  share  of 
Montana  Intertie  transmission  capacity. 
Terms  and  conditions  of  service  are 
specified  in  the  Open  Access 
Transmission  Tariff  This  schedule  is 
available  also  for  transmission  service  of 
a  similar  nature  that  may  be  ordered  by 
the  Federal  Energy  Regulatory- 
Commission  iFERC!  pursuant  to 
sections  211  and  212  of  the  Federal 
Power  Act  {16  U.S.C.  824)  and  824k). 
Service  under  this  schedule  is  subject  to 
BPA-TBLs  General  Rate  Schedule 
Provisions  (GRSPs). 

Section  II.  Rates 

A.  Long-Jt^rw  Firm  PTP  Transmission 
Service 

$1,258  per  kilowatt  per  month 

B.  Short-Term  Firm  and  Non-Firm  PTP 
Transmission  Service 

For  each  resenation.  the  rates  shall 
not  exceed 

1    Monthly,  Weekly,  and  Daily  Short- 
Term  Firm  and  Non-Firm  Service 

a  Days  1  through  5— $0,058  per 
kilowatt  per  day 

b.  Day  6  and  beyond— $0,042  per 
kilowatt  per  day 

2.  Hourly  Firm  and  Non-Firm 
Service — 3.61  mills  per  kilowatthour 


Section  111   Billing  Factors 

A.  Aii  Firn)  ,:>en'ite  and  Monthly. 
Weekly  and  Daily  Non-Firm  Service 

The  Billing  Factor  for  each  rate 
specified  in  sections  II.  A  and  Il.B  for  all 
service  except  Hourly  Non-Firm  Service 
shall  be  the  Reserved  Capacity,  which  is 
the  greater  of; 

1 .  The  sum  of  the  capacity 
reservations  at  the  Point(s)  of  Receipt,  or 

2.  The  sum  of  the  capacity 
reservations  at  the  Point(s)  of  Delivery. 

B.  Hourly  Non-Firm  Service 

The  Billing  Factor  for  the  rate 
specified  in  section  Il.B. 2  for  Hourly 
Non-Firm  Service  shall  be  the 

scheduled  kilowatthour": 

Section  IV  .adjustments.  Lharges.  and 
Other  Rate  Provisions 

A.  Ancillary  Services 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  ACS-04 
Scheduling.  System  Control  and 
Dispatch  Service  Rate  and  the  Reactive 
Supply  and  Voltage  Control  from 
Generation  Sources  Service  Rate.  Other 
Ancillary  Services  that  are  required  to 
support  PTP  Transmission  Service  on 
the  Montana  Intertie  are  available  under 
the  ACS  rate  schedule. 

B.  Failure  To  Comply  Penalty  Charge 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Failure 
to  Comply  Penalty  Charge  specified  in 
section  Il.B  of  the  GRSPs. 

C  Interruption  of  Non-Firm  PTP 
Transmission  Service 

If  daily,  weekly,  or  monthly  Non-Finn 
PTP  Transmission  Service  is 
interrupted,  the  rates  charged  under 
section  II.Bl.  shall  be  prorated  over  the 
total  hours  in  the  day  to  give  credit  for 
the  hours  of  such  interruption. 

D.  Reservation  Fee 

Customers  who  postpone  the 
commencement  of  Long-Term  Firm 
Point-To-Point  Transmission  Service  by 
reserving  deferred  service,  or  by 
requesting  an  extension  of  their  Service 
Commencement  Date,  will  be  subject  to 
the  Reservation  Fee  specified  in  section 
lI.E  of  the  GRSPs. 

E.  Unauthorized  Increase  Charge 

Customers  who  exceed  their  capacity 
reservations  at  any  Point  of  Receipt 
(POR)  or  Point  of  Delivery  (POD)  shall 
be  subject  to  the  Unauthorized  Increase 
Charge  specified  in  section  D.G  of  the 
GRSPs. 


'Hl(K) 
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F.  DirtHt  Assignnwnt  Fucilittes 

BPA-TBL  shall  collect  the  capital  and 
related  costs  of  a  Direct  Assignment 
Facility  under  the  Advance  Funding 
(AF)  rate  or  the  Use-of-Facilities  (UFT) 
rate.  Other  associated  costs,  including 
but  not  limited  to  operations, 
maintenance,  and  general  plant  costs, 
also  shall  be  recovered  from  the 
Transmission  Customer  under  an 
applicable  rate  schedule. 

G.  Incremental  Cost  Rates 

The  rates  specified  in  section  II  are 
applicable  to  service  over  available 
transmission  capacity.  Customers 
requesting  new  or  increased  firm  service 
that  would  require  BPA-TBL  to 
construct  new  facilities  or  upgrades  to 
alleviate  a  capacity  constraint  may  be 
subject  to  incremental  cost  rates  for 
such  service  if  incremental  cost  is 
higher  than  embedded  cost.  Incremental 
cost  rates  would  be  developed  pursuant 
to  section  7(i)  of  the  Northwest  Power 
Act. 

H  Rate  Adjustment  Due  to  FERC  Order 
Under  FPA  Sec  212 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Rate 
Adjustment  Due  to  FERC  Order  under 
FPA  sec.212  specified  in  section  11. D  of 
the  GRSPs. 

Schedule  UFT-04  Use-of-Facilities 
Transmission  Rato 

Section  I.  Availability 

This  schedule  supersedes  Schedule 
UFT-02  unless  otherwise  provided  in 
the  agreement,  and  is  available  for  firm 
transmission  over  specified  Federal 
Columbia  River  Transmission  System 
(FCRTS)  facilities.  Service  under  this 
schedule  is  subject  to  BPA-TBL's 
General  Rate  Schedule  Provisions 
(GRSPs  1 

Sediuii  II    Kate 

The  monthly  charge  per  kilowatt  of 
Transmission  Demand/capacity 
reservations  specified  in  the  agreement 
shall  be  one-twelfth  of  the  annual  cost 
of  capacity  of  the  specified  facilities 
divided  by  the  sum  of  Transmission 
Demands/capacity  reservations  (in 
kilowatts)  using  such  facilities.  Such 
annual  cost  shall  be  determined  in 
accordance  with  section  III. 

Se<  tJDii  Hi    l)»'lfrmin.itinn  o! 
Tran>>[iit.v>iuii  Kate 

A.  From  time  to  time,  but  not  more 
often  than  once  a  year,  BPA-TBL  shall 
determine  the  following  data  for  the 
facilities  which  have  been  constructed 
or  otherwise  acquired  by  BPA-TBL  and 


which  are  used  to  transmit  electric 
power: 

1.  The  annual  cost  of  the  specified 
FCRTS  facilities,  as  determined  from  the 
capital  cost  of  such  facilities  and  annual 
cost  ratios  developed  from  the  Federal 
Columbia  River  Power  System  financial 
statement,  including  interest  and 
amortization,  operation  and 
maintenance,  administrative  and 
general,  and  general  plant  costs. 

The  annual  cost  per  kilowatt  of 
facilities  listed  in  the  agreement,  which 
are  owned  by  another  entity,  and  used 
by  BPA-TBL  for  making  deliveries  to 
the  transferee,  shall  be  determined  from 
the  costs  specified  in  the  agreement 
between  BPA-TBL  and  such  other 
entity. 

2.  The  yearly  noncoincident  peak 
demands  of  all  users  of  such  facilities  or 
other  reasonable  measurement  of  the 
facilities'  peak  use. 

B.  The  monthly  charge  per  kilowatt  of 
billing  demand  shall  be  one-twelfth  of 
the  sum  of  the  annual  cost  of  the  FCRTS 
facilities  used  divided  by  the  sum  of 
Transmission  Demands/capacitv 
reservations.  The  annual  cost  per 
kilowatt  of  Transmission  Demand/ 
capacity  reservation  for  a  facility 
constructed  or  otherwise  acquired  by 
BPA-TBL  shall  be  determined  in 
accordance  with  the  following  formula: 
A 
D 

Where: 
A  =  The  annual  cost  of  such  facility  as 

determined  in  accordance  with  A.l. 

above. 
D  =  The  sum  of  the  yearly 

noncoincident  demands  on  the 

facility  as  determined  in  accordance 

with  A. 2.  above. 

1.  For  facilities  used  solely  by  one 
customer,  BPA-TBL  may  charge  a 
monthly  amount  equal  to  the  annual 
cost  of  such  sole-use  facilities, 
determined  in  accordance  with  section 
III.A.l.  divided  by  12. 

2.  For  facilities  used  by  more  than  one 
customer.  BPA-TBL  may  charge  a 
monthly  amount  equal  to  the  annual 
cost  of  such  facilities  prorated  based  on 
relative  use  of  the  facilities,  divided  by 
12. 

Section  l\    l)»'lcrmiii,)tiun  iit  Billine; 
Factors 

Unless  otherwise  stated  in  the 
agreement,  the  Billing  Factor  shall  be 
the  largest  of; 

A.  The  Transmission  Demand/ 
capacity  reservation  in  kilowatts 
specified  in  the  agreement; 

B  The  highest  hourly  Measured  or 
Scheduled  Demand  for  the  month;  or 

C.  The  Ratchet  Demand. 


S«'(ti()n  \    .Ad)UNtmpnl.s.  CJhar^es,  and 
Uther  Rate  Provision.s 

A  Ancillary  Sen  iLfi> 

Ancillary  services  that  are  required  to 
support  UFT  trall^^:;■^•~lon  service  are 
available  under  the  ACS  rate  schedule. 

B.  Failure  To  Comply  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Failure 
to  Comply  Penalty  Charge  specified  in 
section  II.B  of  theGRSPs. 

C  Power  Factor  Penalty  Charge 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Power 
Factor  Penalty  Charge  specified  in 
section  lie  of  the  GRSPs. 

Schedule  AF-04     Advance  Funding 
Ratf 

Section  I.  .Avdiiabilily 

This  schedule  supersedes  Schedule 
AF-02  and  is  available  to  customers 
who  execute  an  agreement  that  provides 
for  BPA-TBL  to  collect  capital  and 
related  costs  through  advance  funding 
or  other  financial  arrangement  for 
specified  BPA-owned  Federal  Columbia 
River  Transmission  System  (FCRTS) 
facilities  used  for: 

A.  Interconnection  or  integration  of 
resources  and  loads  to  the  FCRTS; 

B.  Upgrades,  replacements,  or 
reinforcements  of  the  FCRTS  for 
transmission  service;  or 

C.  Other  transmission  service 
arrangements,  as  determined  by  BPA- 
TBL. 

Service  under  this  schedule  is  subject 
to  BPA-TBLs  General  Rate  Schedule 
Provisions  (GRSPs). 

Section  II.  Rate 

The  charge  is  the  sum  of  the  actual 
capital  and  related  costs  for  specified 
FCRTS  facilities,  as  provided  in  the 
agreement.  Such  actual  capital  and 
related  costs  include,  but  are  not  limited 
to.  costs  of  design,  materials, 
construction,  overhead,  spare  partb.  cuid 
all  incidental  costs  necessary  to  provide 
service  as  identified  in  the  agreement. 

Section  III.  Payment 

A.  Advancf  Pcninfiit 

Payment  to  BPA-TBL  shall  be 
specified  in  the  agreement  as  either: 

1.  A  lump  sum  advance  payment; 

2.  Advance  payments  pursuant  to  a 
schedule  of  progress  payments;  or 

3.  Other  payment  arrangement,  as 
determined  by  BPA-TBL. 

Such  advance  payment  or  payments 
shall  be  based  on  an  estimate  of  the 
capital  ail  i  r-!, tied  costs  for  the 
specified  1  LKl  S  facilities  as  provided 
in  the  agreement. 
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B  Adiustment  to  Advance  Payment 

BPA-TBL  shall  determine  the  actual 
c  apital  and  related  costs  of  the  specified 
F('RTS  facilities  as  soon  as  practicable 
after  the  date  of  commercial  operation, 
as  determined  by  BPA-TBL  The 
(  ustomer  will  either  receive  a  refund 
from  BPA-TBL  or  be  billed  for 
additional  payment  for  the  difference 
between  the  advance  payment  and  the 
actual  capital  and  related  costs 

Schedule  TGT-()4  Townsend-Garrison 
Transmission  Rate 

Section  I.  .Availability 

This  M  ht'dule  supersedes  Schedule 
TCT-()2  and  is  available  to  Companies 
that  are  parties  to  the  Montana  Intertie 
.'\greement  (Contract  No.  DE-MS79- 
HlBPt^OZlO.  as  amended)  which 
provides  for  firm  transmission  over 
BPA-TBLs  section  iGarrison  to 
Townsend)  of  the  Montana  Intertie. 
Service  under  this  schedule  is  subject  to 
BPA-TBL's  General  Rate  Schedule 
Provisions  (GRSPs). 

Section  II.  Rate 

Tht'  monthly  charge  shall  bp  one- 
twelfth  of  the  sum  of  the  annual  charges 
listed  below,  as  applicable  and  as 
specified  in  the  agreements  for  firm 
transmission.  The  Townsend-Garrison 


500-kV  lines  and  associated  terminal, 
line  compensation,  and  communication 
facilities  are  a  separately  identified 
portion  of  the  Federal  Transmission 
System.  Annual  revenues  plus  credits 
for  government  use  should  equal  annual 
costs  of  the  facilities,  but  in  any  given 
year  there  may  be  either  a  surplus  or  a 
deficit   Such  surpluses  or  deficits  for 
any  year  shall  be  accounted  for  in  the 
computation  of  annual  costs  for 
succeeding  vears  Revenue  requirements 
for  firm  transmission  use  will  be 
decreased  by  any  revenues  received 
from  nonfirm  use  and  credits  for  all 
government  use.  The  general 
methodology  for  determining  the  firm 
rate  is  to  divide  the  revenue 
requirement  by  the  total  firm  capacity 
requirements  Therefore,  the  higher  the 
total  capacity  requirements,  the  lower 
will  be  the  unit  rate. 

If  the  government  provides  firm 
transmission  service  in  its  section  of  the 
Montana  (Eastern)  Intertie  in  exchange 
for  firm  transmission  service  in  a 
customer  s  section  of  the  Montana 
Intertie,  the  payment  by  the  government 
for  such  transmission  services  provided 
by  such  customer  will  be  made  in  the 
form  of  a  credit  in  the  calculation  of  the 
Intertie  Charge  for  such  customer. 
During  an  estimated  1-  to  3-year  period 


following  the  commercial  operation  of 
the  third  generating  unit  at  the  Colstrip 
Thermal  Generating  Plant  at  Colstrip, 
Montana,  the  capability  of  the  Federal 
Transmission  System  west  of  Garrison 
Substation  may  be  different  from  the 
long-term  situation.  It  may  not  be 
possible  to  complete  the  extension  of 
the  500-kV  portion  of  the  Federal 
Transmission  System  to  Garrison  by 
such  commercial  operation  date  In  such 
event,  the  500/230  kV  transformer  will 
be  an  essential  extension  of  the 
Townsend-Garrison  Intertie  facilities, 
and  the  annual  costs  of  such  transformer 
will  be  included  in  the  calculation  of 
the  Intertie  Charge. 

However,  starting  1  month  after 
extension  to  Garrison  of  the  500-kV 
portion  of  the  Federal  Transmission 
System,  the  aimual  costs  of  such 
transformer  will  no  longer  be  included 
in  the  calculation  of  the  Intertie  Charge. 

A.  Nonfirm  Transmission  Charge 

This  charge  will  be  filed  as  a  separate 
rate  schedule,  the  Eastern  Intertie  (IE) 
rate,  and  revenues  received  thereimder 
will  reduce  the  amount  of  revenue  to  be 
collected  under  the  Intertie  Charge 
below. 

B  Intertie  Charge  for  Firm  Transmission 
Service 


Interne  Charge  =  l((TAC/12)-NFR)x 


(CR  -  EC) 

TCR 


Section  III  Definitions 

A.  TAG  =  Total  .^nnual  Costs  of 
facilities  associated  with  the  Townsend- 
Garrison  500-kV  Transmission  line 
including  terminals,  and  prior  to 
extension  of  the  50D-kV  portion  of  the 
Federal  Transmission  System  to 
Garrison,  the  500/230  kV  transformer  at 
Garrison.  Such  annual  costs  are  the  total 
of;  (1)  Interest  and  amortization  of 
associated  Federal  investment  and  the 
appropriate  allocation  of  general  plant 
costs;  (2)  operation  and  maintenance 
costs;  (3)  allowance  for  BP.^  s  general 
administrative  costs  which  are 
appropriately  allocable  to  such 
facilities,  and  (4)  payments  made 
pursuant  tfi  section  7(mi  of  Public  Law 
96-501  with  respect  to  these  facilities 
Total  Annual  Costs  shall  be  adjusted  to 
reflect  reductions  to  unpaid  total  costs 
as  a  result  of  any  amounts  received. 
under  agreements  for  firm  transmission 
service  over  the  Montana  Intertie.  by  the 
government  on  account  of  any  reduction 
in  Transmission  Demand   termination 
or  partial  termination  of  any  such 
agreement  or  otherwise  to  compensate 


BPA  for  the  unamortized  investment, 
annual  cost,  removal,  salvage,  or  other 
cost  related  to  such  facilities 

B   NFR  =  Nonfirm  Revenues  which 
are  equal  to:  (1)  The  product  of  the 
Nonfirm  Transmission  Charge  described 
m  11(A)  above,  and  the  total  nonfirm 
energy  transmitted  over  the  Townsend- 
Garrison  line  segment  under  such 
charge  for  such  month:  plus  (2)  the 
product  of  the  Nonfirm  Transmission 
Charge  and  the  total  nonfirm  energy 
transmitted  in  either  direction  by  the 
Government  over  the  Townsend- 
Garrison  line  segment  for  such  month 

C,  CR  =  Capacity  Requirement  of  a 
customer  on  the  Townsend-Garrison 
500-k\'  transmission  facilities  as 
specified  m  its  firm  transmission 
agreement 

D.  TCR  =  Total  Capacity  Requirement 
on  the  Townsend-Garrison  500-kV 
transmission  facilities  as  calculated  by 
adding  ( 1  >  the  sum  of  all  Capacity 
Requirements  iCRj  specified  in 
transmission  agreements  described  in 
section  I:  and  [2'  the  Governments  firm 
capacity  requirement  The 
Government's  firm  capacity  requirement 


shall  be  no  less  than  the  total  of  the 
amounts,  if  any,  specified  in  firm 
transmission  agreements  for  use  of  the 
Montana  Intertie 

E.  EC  =  Exchange  Credit  for  each 
customer  which  is  the  product  of:  (1) 
The  ratio  of  investment  in  the 
Townsend-Broadview  500-kV 
transmission  line  to  the  investment  in  • 
the  TowTisend-Garrison  500-kV 
transmission  line;  and  (2)  the  capacity 
which  the  Government  obtains  in  the 
Townsend-Broadview  500-kV 
transmission  line  through  exchange 
with  such  customer  If  no  exchange  is  in 
effect  with  a  customer,  the  value  of  EC 
for  such  customer  shall  be  zero. 

Schedule  IE-04  Eastern  Intertie  Rate 

Section  I.  Availabilit) 

This  schedule  supersedes  IE-02  and 
is  available  to  Companies  that  are 
parties  to  the  Montana  Intertie 
Agreement  (Contract  No.  DE-MS 79- 
81BP90210  as  amended),  for  nonfirm 
transmission  service  on  the  portion  of 
Laslern  Intertie  capacity  above  BPA- 
TBL's  firm  transmission  rights.  Service 
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under  this  schedule  is  subject  tu  BPA- 
TBL's  General  Rate  Schedule  Provisions 
(GRSPs). 

Sn  iHin   I  i     K,it»! 

The  rate  shall  not  exceed  1.38  mills 
per  kil'iw;jitliiiiir 

Section  111   Billing  Factors 

The  Billing  Factor  shall  be  the 
scheduled  kilowatthours.  unless 
otherwise  specified  in  the  agreement. 

5»ertinn  IV   Adjustments,  Charges,  and 

( )thi-i  K.iti   f  iii\  isions 

A.  Ancillary  Services 

Ancillary  services  that  may  be 
required  to  support  IE  transmission 
service  are  available  under  the  ACS  rate 
schedule. 

B.  Failure  To  Comply  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Failure 
to  Comply  Penalty  specified  in  section 
Il.B  of  the  GRSPs. 

Schedule  ACS-04  Ancillary  Services 
and  Control  Area  Services  Rate 

Section  I.  Avail.iinliiv 

This  schedule  supersedes  Schedule 
ACS-02.  It  is  available  to  all 
Transmission  Customers  taking  service 
under  the  Open  Access  Transmission 
Tariff  and  other  contractual 
arrangements.  This  schedule  is  available 
also  for  transmission  service  of  a  similar 
nature  that  may  be  ordered  by  the 
Federal  Energy  Regulatory  Commission 
(FERC)  pursuant  to  sections  211  and  212 
of  the  Federal  Power  Act  (16  U.S.C.  824j 
and  824k).  Service  under  this  schedule 
is  subject  to  BPA-TBL's  General  Rate 
Schedule  Provisions  (GRSPs). 

Ancillary  Services  are  needed  with 
transmission  service  to  maintain 
reliability  within  and  among  the  Control 
Areas  affected  by  the  transmission 
service.  The  Transmission  Provider  is 
required  to  provide,  and  the 
Transmission  Customer  is  required  to 
purchase,  the  following  Ancillary 
Services:  (a)  Scheduling,  System  Control 
and  Dispatch,  and  (b)  Reactive  Supply 
and  Voltage  Control  from  Generation 
Sources. 

The  Transmission  Provider  is 
required  to  offer  to  provide  the 
following  Ancillary  Services  only  to  the 
Transmission  Customer  serving  load 
within  the  Transmission  Provider's 
Control  Area:  (a)  Regulation  and 
Frequency  Response  and  (b)  Energy 
Imbalance.  The  Transmission  Customer 
serving  load  within  the  Transmission 
Provider's  Control  Area  is  required  to 
acquire  these  Ancillary  Services, 
whether  from  the  Transmission 


Provider,  from  a  third  party,  or  by  self- 
supply.  The  Transmission  Provider  is 
required  to  offer  to  provide  (a) 
Operating  Reserve — Spinning,  and  (b) 
Operating  Reserve — Supplemental  to 
the  Transmission  Customer  serving  load 
with  generation  located  in  the 
Transmission  Provider's  Control  Area. 
The  Transmission  Customer  serving 
load  with  generation  located  in  the 
Transmission  Provider's  Control  Area  is 
required  to  acquire  these  Ancillary 
Services,  whether  from  the 
Transmission  Provider,  from  a  third 
party,  or  by  self-supply.  The 
Transmission  Customer  may  not  decline 
the  Transmission  Provider's  offer  of 
Ancillary  Services  unless  it 
demonstrates  that  it  has  acquired  the 
Ancillary  Services  from  another  source. 
The  Transmission  Customer  must  list  in 
its  Application  which  Ancillary 
Services  it  will  purchase  from  the 
Transmission  Provider. 

Ancillary  Service  rates  available 
under  this  rate  schedule  are: 

1.  Scheduling,  System  Control,  and 

Dispatch  Service 

2.  Reactive  Supply  and  Voltage  Control 

from  Generation  Sources  Service 

3.  Regulation  and  Frequency  Response 

Service 

4.  Energy  Imbalance  Service 

5.  Operating  Reserve — Spinning  Reserve 

Service 

6.  Operating  Reserve — Supplemental 

Reserve  Service 

Control  Area  Services  are  available  to 
meet  the  Reliability  Obligations  of  a 
party  with  resources  or  loads  in  the  BPA 
Control  Area.  A  party  that  is  not 
satisfying  all  of  its  Reliability 
Obligations  through  the  purchase  or 
self-provision  of  Ancillary  Services 
must  purchase  Control  Area  Services  to 
meet  its  Reliability  Obligations.  Control 
Area  Services  are  also  available  to 
parties  with  resources  or  loads  in  the 
BPA  Control  Area  that  have  Reliability 
Obligations,  but  do  not  have  a 
transmission  agreement  with  BPA. 
Reliability  Obligations  for  resources  or 
loads  in  the  BPA  Control  Area  shall  be 
determined  consistent  with  the 
applicable  North  American  Electric 
Reliability  Council  (NERC),  Western 
Electricity  Coordinating  Council 
(WECC),  and  Northwest  Power  Pool 
(NWPP)  criteria. 

Control  Area  Service  rates  available 
under  this  rate  schedule  are: 

1 .  Regulation  and  Frequency  Response 

Service 

2.  Generation  Imbalance  Service 

3.  Operating  Reserve — Spinning  Reserve 

Service 

4.  Operating  Reserve — Supplemental 

Reserve  Service 


Sedion  II    Xni  illar\  Servn  e  Rates 

A.  Scheduling.  Systew  Control  and 
Dispatch  Service 

The  rates  below  apply  to 
Transmission  Customers  taking 
Scheduling,  System  Control  and 
Dispatch  Service  from  BPA-TBL.  These 
rates  apply  to  both  firm  and  non-firm 
transmission  service.  Transmission 
arrangements  on  the  Network,  on  the 
Southern  Intertie,  and  on  the  Montana 
Intertie  are  each  charged  separately  for 
Scheduling,  System  Control  and 
Dispatch  Service.    ' 

1.  Rates 

a.  Long-Term  Firm  PTP  Transmission 
Service  and  NT  Service. — The  rate  shall 
not  exceed  $0,166  per  kilowatt  per 
month. 

b.  Short-Term  Firm  and  Non-Firm 
PTP  Transmission  Service. — For  each 
reservation,  the  rates  shall  not  exceed: 

(1)  Monthly,  Weekly,  and  Daily  Firm 
and  Non-Firm  Service 

(a)  Days  1  through  5— $0,008  per 
kilowatt  per  day 

(b)  Day  6  and  beyond— $0,005  per 
kilowatt  per  day 

(2)  Hourly  Firm  and  Non-Firm 
Service — 

The  rate  shall  not  exceed  0  48  mills 
per  kilowatthour. 

2.  Billing  Factors 

a.  Point-To-Point  Transmission 
Service. — For  Transmission  Customers 
taking  Point-to-Point  Transmission 
Service  (PTP.  IS,  and  IM  rates),  the 
Billing  Factor  for  each  rate  specified  in 
section  la,  l.b(l),  and  for  Hourly  Firm 
PTP  Transmission  Service  specified  in 
l.b(2)  shall  be  the  Reserved  Capacity, 
which  is  the  greater  of: 

1 .  the  sum  of  the  capacity  reservations 
,at  the  Point(s)  of  Receipt,  or 

2.  the  sum  of  the  capacity  reservations 
at  the  Point(s)  of  Delivery. 

The  Reserved  Capacity  for  Firm  PTP 
Transmission  Service  shall  not  be 
adjusted  for  any  Short-Distance 
Discounts  or  for  any  modifications  on  a 
non-firm  basis  in  determining  the 
Scheduling,  System  Control  and 
Dispatch  Service  Billing  Factor. 

The  Billing  Factor  for  the  rate 
specified  in  section  l.b(2)  for  Hourly 
Non-Firm  Service  shall  be  the 
scheduled  kilowatthours. 

These  Billing  Factors  apply  to  all  PTP 
transmission  service  under  the  Open 
Access  Transmission  Tariff  regardless  of 
whether  the  Transmission  Customer 
actually  uses  (schedules)  the 
transmission. 

b.  Network  Integration  Transmission 
Service. — For  Transmission  Customers 
taking  Network  Integration 
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Transmission  Service,  the  Billing  Factor 
for  the  rate  specified  in  section  l.a  shall 
equal  the  NT  Base  Charge  Billing  Factor 
determined  pursuant  to  section  Hi. A  of 
the  Network  Integration  Rate  Schedule 
(NT-04). 

Section  II.  Ancillar\'  Service  Rates 

B  Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service 

The  rates  below  apply  to 
Transmission  Customers  taking  Reactive 
Supply  and  Voltage  Control  from 
Generation  Sources  Service  from  BPA- 
TBL.  These  rates  apply  to  both  firm  dnd 
non-firm  transmission  service 
Transmission  arrangements  on  the 
Network,  on  the  Southern  Intertie.  and 
on  the  Montana  Intertie  are  each 
charged  separately  for  Reactive  Supply 
and  Voltage  Control  from  Generation 
Sources  Service. 

".    Rates 

a.  Long-Term  Firm  PTP  Transmission 
Service  and  NT  Service. — The  rate  shall 
not  exceed  $0,067  per  kilowatt  per 
month. 

b.  Short-  Icrin  Firrii  and  Non-Firm 
PTP  Transmission  Service. — For  each 
reservation,  the  rates  shall  not  exceed: 

(1)  Monthlv.  Weeklv,  and  Daily  Firm 
and  Nonfirm  .Service 

(a)  Days  1  through  5— $0,003  per 
kilowatt  per  day 

(b)  Day  6  and  beyond— $0  002  per 
kilowatt  per  day 

(2)  Hourly  Firm  and  .N'on-Firm 
Service. — The  rate  shall  not  exceed  U.19 
mills  per  kilowdtihuur 

2.  Billing  Factors 

a.  Point-To-Point  Transmission 
Service. — For  Transmission  Customers 
taking  Point-to-Point  Transmission 
Service  (PTP,  IS,  and  IM  rates),  the 
Billing  Factor  for  each  rate  specified  in 
section  l.a,  l.b{l)  and  for  Hourly  Firm 
PTP  Transmission  Service  specified  in 
1  b(2)  shall  be  the  Reserved  Capacity, 
v\  huh  is  the  greater  of; 

1   The  sum  of  the  capacity 
reservations  at  the  Point(s)  of  Receipt   or 

2.  The  sum  of  the  capacity 
reservations  at  the  Point(s)  of  Delivery-. 

The  Reserved  Capacity  for  Firm  PTP 
Transmission  Service  shall  not  be 
adjusted  for  any  Short-Distance 
Discount  or  for  any  modifications  on  a 
non-firm  basis  in  determining  the 
Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service  BillinR 
Factor. 

The  Billing  Factor  for  the  rate 
specified  in  section  l.b(2)  for  Hourly 
Non-Firm  .Service  shall  be  the 
scheduled  kilowatthours. 

These  Billing  Factors  apply  to  all  PTP 
transmission  service  under  the  Open 


.■\c  (ess  Transmission  Tariff  regardless  of 
whether  the  Transmission  Customer 
actually  uses  (schedules)  the 
transmission. 

b  Network  Integration  Transmission 
Service. — For  Transmission  Customers 
taking  Network  Integration 
Transmission  Service,  the  Billing  Factor 
for  the  rate  specified  in  section  la.  shall 
equal  the  NT  Base  Charge  Billing  Factor 
determined  pursuant  to  section  III. A  of 
the  Network  Integration  Rate  Schedule 
(NT-04). 

c    .Adjustment  for  Sell-Supply — The 
Billing  Factors  in  sections  2. a.  and  2.b. 
above  may  be  reduced  as  specified  in 
the  Transmission  Customer's  Service 
Agreement  to  the  extent  the 
Transmission  Customer  demonstrates  to 
BPA-TBL's  satisfaction  that  it  can  self- 
provide  Reactive  Supply  and  Voltage 
Control  from  Generation  Sources 
Service 

Section  II.  Ancillary  Service  Rates 

C  Regulation  and  Frequency  Response 
Service 

The  rate  below  for  Regulation  and 
Frequency  Response  Service  applies  to 

Transmission  Customers  serving  loads 
in  the  BP.A  Control  .Area  Regulation  and 
Frequenc  V  Response  Ser\ice  provides 
the  generation  capability  to  follow  the 
moment-to-moment  variations  of  loads 
in  the  BF.A  Control  Area  and  maintain 
the  p()v\er  system  frequency  at  60  Hz  in 
( onformance  with  NERC  and  WECC 
reliability  standards, 

1.  Rate 

The  rate  shall  not  exceed  0.30  mills 

per  kilowatthour 

2   Billing  Factor 

The  Billing  Factor  is  the  customer's 
total  load  in  the  BVA  Control  Area,  in 
kilowatthours 

Section  II.  Ancillary  Ser\ice  Rates 

D  Energy  Imbalance  Service 

The  rates  below  apply  to 
Transmission  Customers  taking  Energy 
Imbalance  Service  from  BPA-TBL 
Energy  imbalance  Service  is  taken  v%  hen 
there  is  a  difference  between  scheduled 
and  actual  energy  delivered  to  a  load  in 
the  BPA  Control  Area  during  a  schedule 
hour 

1    Rates 

a  Imbalances  Within  Deviation  Band 
1 — Deviation  Band  1  applies  to 
deviations  that  are  less  than  or  equal  to: 
(i)  il.5%  of  the  scheduled  amount  of 
energy,  or  (ii)  ±2  MW,  whichever  is 
larger  in  absolute  value  BPA-TBL  will 
maintain  deviation  accounts  showing 
the  net  Fnerg\  Imbalance  (the  sum  of 


positive  and  negative  deviations  from 
schedule  for  each  hour)  for  Heav\'  Load 
Hour  (HLH)  and  Light  Load  Hour  (LLH) 
periods.  Return  energy  may  be 
scheduled  at  any  time  during  the  month 
to  bring  the  deviation  account  balances 
to  zero  at  the  end  of  each  month  BPA- 
TBL  will  approve  the  hourly  schedules 
of  return  energy.  The  customer  shall 
make  the  arrangements  and  submit  the 
schedule  for  the  balancing  transaction. 

The  following  rates  will  be  applied 
when  a  deviation  balance  remains  at  the 
end  of  the  month: 

(i)  When  the  monthly  net  energy 
(determined  for  HLH  and  LLH  periods) 
taken  by  the  Transmission  Customer  is 
greater  than  the  energy  scheduled,  the 
charge  is  BPA's  incremental  cost  based 
on  the  applicable  average  HLH  and 
average  LLH  incremental  cost  for  the 
month. 

(ii)  When  the  monthly  net  energy 
(determined  for  HLH  and  LLH  periods) 
taken  by  the  Transmission  Customer  is 
less  than  the  energy  scheduled,  the 
credit  is  BPA's  incremental  cost  based 
on  the  applicable  average  HLH  and  LLH 
incremental  cost  for  the  month 

b.  Imbalances  Within  Deviation  Band 
2. — Deviation  Band  2  applies  to  the 
portion  of  the  deviation  (i)  greater  than 
±1.5%  of  the  scheduled  amount  of 
energy  or  ±2  MW,  whichever  is  larger  in 
absolute  value,  (ii)  up  to  and  including 
±7.5%  of  the  scheduled  amount  of 
energy  or  ±10  MW  whichever  is  larger 
in  absolute  value 

(i)  When  energy  taken  by  the 
Transmission  Customer  in  a  schedule 
hour  is  greater  than  the  energy 
scheduled  the  charge  is  110%  of  BPA's 
incremental  cost. 

(ii)  When  energy  taken  by  the 
Transmission  Customer  in  a  schedule 
hour  is  less  than  the  scheduled  amount, 
the  credit  is  90%  of  BPA's  incremental 
cost. 

c.  Imbalances  Within  Deviation  Band 
3. — Deviation  Band  3  applies  to  the 
portion  of  the  deviation  (i)  greater  than 
±7,5%  of  the  scheduled  amount  of 
energy,  or  (ii)  greater  than  ±10  MW  of 
the  scheduled  amount  of  energy, 
whichever  is  larger  in  absolute  value, 

(I)  When  energy  taken  by  the 
Transmission  Customer  in  a  schedule 
hour  is  greater  than  the  energy 
scheduled,  the  charge  is  125%  of  BPA's 
highest  incremental  cost  that  occurs 
during  the  that  day  The  highest  daily 
incremental  cost  shall  be  determined 
separately  for  HLH  and  LLH. 

(ii)  When  energy  taken  by  the 
Transmission  Customer  in  a  schedule 
hour  is  less  than  the  scheduled  amount,, 
the  credit  is  75%  of  BPA's  lowest 
incremental  cost  that  occurs  during  that 
day.  The  lowest  daily  incremental  cost 
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slidll  be  determined  separately  lor  HLH 
and  LLH. 

2.  Other  Rate  Provisions 

a.  BPA  Incremental  Cost. — BPA's 
incremental  cost  will  be  based  on  an 
hourly  energy  index  in  the  PNW.  If  no 
adequate  hourly  index  exists,  an 
alternative  index  will  be  used.  The 
index  to  be  used  will  be  posted  on  the 
OASIS  at  least  30  days  prior  to  use  for 
determining  the  BPA  incremental  cost 
and  will  not  be  changed  more  often  than 
once  per  year  unless  BPA-TBL 
determines  that  the  existing  index  is  no 
longer  a  reliable  price  index. 

b.  Spill  Conditions. — For  any  day  that 
the  Federal  System  is  in  a  Spill 
Condition,  no  credit  is  given  for 
negative  deviations  (actual  energy 
delivered  is  less  than  scheduled)  for  any 
hour  of  that  day. 

c.  Intentional  Deviation. — For  any 
hour(s)  that  an  imbalance  is  determined 
by  BPA-TBL  to  be  an  Intentional 
Deviation: 

(1)  No  credit  is  given  when  energy 
taken  is  less  than  the  scheduled  energy 

(2)  When  energy  taken  exceeds  the 
scheduled  energy,  the  charge  is  the 
greater  of:  (i)  125%  of  BPAs  highest 
incremental  cost  that  occurs  during  that 
day.  or  (ii)  100  mills  per  kilowatthour. 

Saction  II.  Ancillary  Servio'  Kiti  s 

E.  Operating  Reserve — Spinning  Reserve 
Service 

The  rates  below  apply  to 
Transmission  Customers  taking 
Operating  Reserve — Spinning  Reserve 
Service  from  BPA-TBL  and  to 
generators  in  the  BPA  Control  Area  for 
settlement  of  energy  deliveries. 
Spinning  Reserve  Service  is  needed  to 
serve  load  immediately  in  the  event  of 
a  system  contingency.  For  a 
Transmission  Customer's  load  (located 
inside  or  outside  of  the  BPA  Control 
Area)  served  by  generation  located  in 
the  BPA  Control  Area,  the  Transmission 
Customer's  Spinning  Reserve 
Requirement  shall  be  determined 
consistent  with  applicable  NERC.  WECC 
and  NWPP  standards. 

1.  Rates 

a.  The  rate  shall  not  exceed  8.39  mills 
per  kilowatthour  of  the  Transmission 
Customer's  Spinning  Reserve 
Requirement. 

b.  For  energy  delivered,  the  generator 
shall,  as  directed  by  BPA-TBL.  either: 

(i)  Purchase  the  energy  at  the  hourly 
market  index  price  applicable  at  the 
time  of  occurrence,  or 

(ii)  Return  the  energy  at  the  times 
specified  by  BPA-TBL. 


Z.  billing  1- actors 

a.  The  Billing  Factor  for  Spinning 
Reserve  Service  is  determined  in 
accordance  with  applicable  WECC  and 
NWPP  standards.  Application  of  current 
standards  establish  a  minimum 
Spinning  Reserve  Requirement  equal  to 
the  sum  of: 

(i)  Two  and  a  half  percent  (2.5%)  of 
the  hydroelectric  generation  dedicated 
to  the  Transmission  Customer's  firm 
load  responsibility;  and 

(ii)  Three  and  a  half  percent  (3.5%)  of 
non-hydroelectric  generation  dedicated 
to  the  Transmission  Customer's  firm 
load  responsibility. 

b.  The  Billing  Factor  for  energy 
delivered  when  Spinning  Reserve 
Service  is  called  upon  is  the  energy 
delivered,  in  kilowatthours 

Section  II.  Ancillary  Service  Rates 

F.  Operating  Reserve — Supplemental 
Reserve  Service 

The  rates  beloyr  apply  to 
Transmission  Customers  taking 
Operating  Reserve — Supplemental 
Reserve  Service  from  BPA-TBL  and  to 
generators  in  the  BPA  Control  Area  for 
settlement  of  energy  deliveries. 
Supplemental  Reserve  Service  is 
available  within  a  short  period  of  time 
to  serve  load  in  the  event  of  a  system 
contingency.  For  a  Transmission 
Customer's  load  (located  inside  or 
outside  the  BPA  Control  Area)  served  by 
generation  located  in  the  BPA  Control 
Area,  the  Transmission  Customer's 
Supplemental  Reserve  Requirement 
shall  be  determined  consistent  with 
applicable  NERC,  WECC  and  NWPP 
standards. 

1.  Rates 

a.  The  rate  shall  not  exceed  8.39  mills 
per  kilowatthour  of  Supplemental 
Reserve  Requirement. 

b.  For  energy  delivered,  the 
Transmission  Customer  (for 
interruptible  imports  only)  or  the 
generator  shall,  as  directed  by  BPA- 
TBL.  either: 

(i)  Purchase  the  energy  at  the  hourly 
market  index  price  applicable  at  the 
time  of  occurrence,  or 

(ii)  Return  the  energy  at  the  times 
specified  by  BPA-TBL. 

The  Transmission  Customer  shall  be 
responsible  for  the  settlement  of 
delivered  energy  associated  with 
interruptible  imports  (see  section 
2.a(iii)).  The  generator  shall  be 
responsible  for  the  settlement  of 
delivered  energy  associated  with 
generation  in  the  BPA  Control  Area. 

2.  Billing  Factors 

a.  The  Billing  Factor  for  Supplemental 
Reserve  Service  is  determined  in 


accordance  with  applicable  WECC  and 
NWVP  standards.  Application  of  current 
standards  establish  a  minimum 
Supplemental  Reserve  Requirement 
equal  to  the  sum  of: 

(i)  Two  and  one  half  percent  (2.5%) 
of  the  hydroelectric  generation 
dedicated  to  the  Transmission 
Customer's  firm  load  responsibility, 
plus 

(ii)  Three  and  one  half  percent  (3.5%) 
of  non-hydroelectric  generation 
dedicated  to  the  Transmission 
Customer's  firm  load  responsibility, 
plus 

(iii)  Any  power  scheduled  into  the 
BPA  Control  Area  that  can  be 
interrupted  on  ten  (10)  minutes'  notice. 

b.  The  Billing  Factor  for  energy 
delivered  when  Supplemental  Reserve 
Service  is  railed  upon  is  the  energy 
delivered,  in  kilowatthours. 

S«'(ti(in  III   rontrni  Area  Service  Rates 

A.  Regulation  and  trequency  Response 
Service 

The  rate  below  applies  to  all  loads  in 
the  BPA  Control  Area  that  are  receiving 
Regulation  and  Frequency  Response 
Service  from  the  BPA  Control  Area,  and 
such  Regulation  and  Frequency 
Response  Service  is  not  provided  for 
under  a  BPA-TBL  transmission 
agreement.  Regulation  and  Frequency 
Response  Service  provides  the 
generation  capability  to  follow  the 
moment-to-moment  variations  of  loads 
in  the  BPA  Control  Area  and  maintain 
the  power  system  frequency  at  60  Hz  in 
conformance  with  NERC  and  WECC 
reliability  standards. 

1.  Rate 

The  rate  shall  not  exceed  0.30  mills 
per  kilowatthour. 

2.  Billing  Factor 

The  Billing  Factor  is  the  customer's 
total  load  in  the  BPA  Control  Area,  in 

ki!nwatthr>!!r< 

Section  ill.  Control  .Vrea  Service  Kates 

B.  Generation  Imbalance  Service 

The  rates  below  apply  to  generation 
resources  in  the  BPA  Control  Area  if 
Generation  Imbalance  Service  is 
provided  for  in  an  interconnection 
agrtH-rnfiit  nr  other  arrangement. 
C^'iH-ration  Imbalance  Service  is  taken 
when  there  is  a  difference  between 
scheduled  and  actual  energy  delivered 
from  generation  resources  in  the  BPA 
Control  Area  during  a  schedule  hour. 

1.  Rates 

a.  Imbalances  Within  Deviation  Band 
1. — Deviation  Band  1  applies  to 
deviations  that  are  less  than  or  equal  to: 
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llj  1 1.5%  ol  the  .scheduled  amount  of 
energy,  or  (ii)  i  2  M\V.  whichever  is 
larger  in  absolute  value   BPA-TBL  will 
maintain  deviation  accounts  showing 
the  net  Generation  Imbalance  (the  sum 
of  positive  and  negative  deviations  from 
schedule  for  each  hourj  for  Heavv  Load 
Hour  (HLH)  and  Light  Load  Hour   LLH; 
periods.  Return  energy  mav  be 
scheduled  at  anv  time  during  the  month 
to  bring  the  deviation  account  balances 
to  zero  at  the  end  of  each  month   BPA- 
TBL  will  approve  the  hourly  schedules 
of  return  energy  The  customer  shall 
make  the  arrangements  and  submit  th(> 
schedule  for  the  balancing  transaction 
The  following  rates  will  be  applied 
when  a  deviation  balance  remains  at  the 
end  of  the  month: 

(i)  When  the  monthi\  net  energy 
(determined  for  HLH  and  LLH  periods) 
delivered  from  a  generation  resource  is 
less  than  the  energy  scheduled,  the 
charge  is  BPA's  incremental  cost  based 
on  the  applicable  average  HLH  and 
average  LLH  incremental  cost  for  the 
month 

(uj  When  the  muntnl\  net  energv 
(determined  for  HLH  and  LLH  periods) 
delivered  from  a  generation  resource  is 
greater  than  the  energy  scheduled,  the 
credit  is  BPA's  incremental  cost  based 
on  the  applicable  average  HLH  and  LLH 
incremental  cost  for  the  month 

b  Imbalances  Within  Deviation  Band 
2.— Deviation  Band  2  applies  to  the 
portion  of  the  deviation  (I)  greater  than 
±  1.5%  of  the  scheduled  amount  of 
energy  or  ±2MW.  whichever  is  larger  in 
absolute  value,  (ii)  up  to  and  including 
±7.5%  of  the  scheduled  amount  of 
energy  or  ±10  MW.  whichever  is  larger 
in  absolute  value 

(i)  When  energy  delivered  in  a 
schedule  hour  from  the  generation 
resource  is  less  than  the  energy 
scheduled,  the  charge  is  110%  of  BPA's 
incremental  cost. 

(ii)  When  energy  delivered  from  the 
generation  resource  is  greater  than  the 
scheduled  amount,  the  credit  is  90%  of 
BPA's  incremental  cost. 

c.  Imbalances  Within  Deviation  Band 
3. — Deviation  Band  ^  applies  to  the 
portion  of  the  deviation  (i)  greater  than 
±7.5%  of  the  scheduled  amount  of 
energy,  or  (ii)  greater  than  ±10  MW  of 
the  scheduled  amount  of  energy. 
whit  hever  is  larger  in  absolute  value. 

,11  When  energ\"  delivered  in  a 
schedule  hour  from  the  generation 
resource  is  less  than  the  energy 
scheduled,  the  charge  is  125%  of  BPA's 
highest  incremental  cost  that  occurs 
during  that  dav.  The  highest  daily 
incremental  cost  shall  be  determined 
separately  for  HLH  and  LLH 

(ui  When  energ\  delivered  from  the 
generation  resource  is  greater  than  the 


scheduled  amount,  the  credit  is  75%  of 
BPA's  lowest  incremental  cost  that 
occurs  during  that  day  The  lowest  daily 
incremental  cost  shall  be  determined 
separately  for  HLH  and  LLH 

2   Other  Rate  Pros  isions 

a   BPA  hK.remental  Co.st,— BPA's 
incremental  cost  will  be  based  on  an 
hourly  energy  index  in  the  PNW.  If  no 
adequate  hourly  index  exists,  an 
alternative  index  will  be  used  The 
index  to  be  used  will  be  posted  nn  the 
O.A.SIS  at  least  30  davs  prior  to  use  for 
determining  the  BPA  incremental  cost 
and  will  not  be  changed  more  often  than 
once  per  year  unless  BPA-TBL 
determines  that  the  existing  index  is  no 
longer  a  reliable  price  index. 

h  Spill  Conditions— For  any  day  that 
the  Federal  System  is  in  a  Spill 
Condition,  no  credit  is  given  for 
negative  deviations  (actual  generation 
ijreater  than  schedules)  for  any  hour  of 

that  dav. 

c.  Intentional  Deviation.— No  credit  is 
given  for  negative  deviations  (actual 
generation  greater  than  schedules)  for 
any  hour(s)  that  the  imbalance  is  an 
Intentional  Deviation  (as  determined  by 
BP.^-TBL) 

For  positu  e  deviations  (actual 
generation  less  than  schedules)  which 
are  determined  bv  BP.^-TBL  to  be 
Intentional  Deviations,  the  charge  is  the 
greater  of:  (I'l  125%  of  BPA's  highest 
incremental  cost  that  occurs  during  that 
day.  or  (ii,'  100  mills  per  kilowatthour 

i.  Exemptions  from  Deviation  Band 
3. — The  following  resources  are  not 
subject  to  Dexiation  Band  3: 

(i)  wind  resources;  and 

(ii)  new  generation  resources 
undergoing  testing  before  commercial 
operation  for  up  to  90  davs 

All  such  deviations  greater  than 
±1.5%  or  ±2  MW  will  be  charged 
consistent  with  section  l.b..  Imbalances 
Within  Deviation  Band  2. 

Section  III.  Control  Area  Service  Rates 


C.  Operating  Respm 
Sen'ice 


-Spinning  Reserve 


Operating  Reserve — Spinning  Reservi.' 
Service  must  be  purchased  bv  a  party 
with  generation  in  the  BP.^  Control  Area 
that  is  receiving  this  service  from  BPA- 
TBL,  and  such  Spinning  Reserve  Service 
is  not  provided  for  under  a  BPA-TBL 
transmission  agreement   Service  is  being 
received  if  there  are  no  other  qualifying 
resources  providing  this  required 
reserve  service  in  conformance  with 
NERC,  WECC  and  NWPP  standards 

1    Rates 

a   The  rate  shall  not  exceed  8  39  mills 
per  kilowatthour  of  Spinning  Reserve 
Requirement 


b.  For  energy  delivered,  the  customer 
shall,  as  directed  by  BPA-TBL,  either: 

(i)  Purchase  the  energy  at  the  hourly 
market  index  price  applicable  at  the 
time  of  occurrence,  or 

(ii)  Return  the  energy  at  the  times 
specified  by  BPA-TBL. 

2.  Billing  Factors 

a.  The  Billing  Factor  for  Spinning 
Reserve  Service  is  determined  in 
accordance  with  applicable  W^CC  and 
NWPP  standards  Application  of  current 
standards  establish  a  minimum 
Spinning  Reserve  Requirement  equal  to 
the  sum  of: 

llj  Two  and  one  half  percent  (2.5%) 
of  the  hydroelectric  generation 
dedicated  to  the  customer's  firm  load 
responsibility,  plus 

(Ii)  Three  and  one  half  percent  (3.5%) 
of  non-hydroelectric  generation 
dedicated  to  the  customer's  firm  load 
responsibility. 

b  The  Billing  Factor  for  energy 
delivered  when  Spinning  Reserve 
Service  is  called  upon  is  the  energy 
delivered,  in  kilowatthours. 

Section  III   Control  .^^pe  Senxt  Rate* 

D.  Operating  Resen'e — Supplemental 
Reserve  Service 

Operating  Reserve — Supplemental 
Reserve  Service  must  be  purchased  by  a 
party  vv^ith  generation  in  the  BPA 
Control  Area  that  is  receiving  this 
service  from  BPA-TBL,  and  such 
Supplemental  Reserve  Service  is  not 
provided  for  under  a  BPA-TBL 
transmission  agreement.  Service  is  being 
received  if  there  are  no  other  qualifying 
resources  providing  this  required 
reserve  service  in  conformance  with 
NERC.  WECC  and  NWPP  standards. 

1 .  Rates 

a.  The  rate  shall  not  exceed  8.39  mills 
per  kilowatthour  of  Supplemental 
Reserve  Requirement 

b.  For  energy  delivered,  the  customer 
shall,  as  directed  by  BPA-TBL  either: 

(i)  Purchase  the  energy  at  the  hourly 
market  index  price  applicable  at  the 
time  of  occurrence,  or 

(ii)  Return  the  energy  at  the  times 
specified  by  BPA-TBL. 

2.  Billing  Factors 

a  The  Billing  Factor  for  Spinning 
Reserve  Service  is  determined  in 
accordance  with  applicable  W^CC  and 
NWPP  standards.  Application  of  current 
standards  establish  a  minimum 
Spinning  Rpspi-vp  RpGuirement  equal  to 
the  sum  of: 

(i)  Two  and  one  half  percent  (2.5%) 
of  the  hydroelectric  generation 
dedicated  to  the  customer's  firm  load 
Responsibility,  plus 
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(ii)  Three  and  one  half  percent  (3.5%) 
of  non-hydroelectric  generation 
dedicated  to  the  customer's  Hrm  load 
responsibility,  plus 

(iii)  Any  power  scheduled  into  the 
BPA  Control  Area  that  can  be 
interrupted  on  ten  (10)  minutes'  notice. 

b.  The  Billing  Factor  for  energy 
delivered  when  Supplemental  Reserve 
Service  is  called  upon  is  the  energy 
dftiivered.  in  tilowHtthours 

•Vh  tion  l\    Adiii.sfmpiits   (  hdrvjt's   .iuti 
(Mher  Kale  Provisions  \    Kdl»' 
■AdiustmtTit  Duf  to  KKK(    (Jnlvr  I  iider 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Rate 
Adjustment  Due  to  FERC  Order  under 
FPA  §  212  specified  in  section  II. D  of 
the  GRSPs 

Cfneral  Rate  Srhedulp  Provisions  for 
'!  I  aiismissuiii  aiiil  AiiiiilaiV  Sfrvut- 
K-iU-s 

S4'<  tiori  I    (.«-nprall\    Xpplu  ahic 
fruviijuui 

A.  Approval  of  Rates 

These  2004  rate  schedules  and 
General  Rate  Schedule  Provisions 
(GRSPs)  for  Transmission  and  Ancillary 
Service  Rates  shall  become  effective 
upon  interim  approval  or  upon  final 
confirmation  and  approval  by  the 
Federal  Energy  Regulatory  Commission 
(FERC)  Bonneville  Power 
Administration  (BPA)  has  requested  that 
FERC  make  these  rates  and  GRSPs 
effective  on  October  1.  2003.  All  rate 
schedules  shall  remain  in  effect  until 
they  are  replaced  or  expire  on  their  own 
terms. 

B.  General  Pmvisions 

These  2004  rate  schedules  and  the 
GRSPs  associated  with  these  schedules 
supersede  BPA's  2002  rate  schedules 
(which  became  effective  October  1, 
2002]  to  the  extent  stated  in  the 
Availability  section  of  each  rate 
schedule.  These  scheduhes  and  GRSPs 
shall  be  applicable  to  all  BPA-TBL 
contracts,  including  contracts  executed 
both  prior  to.  and  subsequent  to, 
"■nactment  of  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 
Act).  All  sales  under  these  rate 
schedules  are  subject  to  the  following 
acts  as  amended:  the  Bonneville  Project 
Act  (Pub,  L  75-329).  16  U.S.C.  832,  the 
Pacific  Northwest  Consumer  Power 
Preference  Act  (Pub.  L.  88-552).  16 
use.  837.  the  Federal  Columbia  River 
Transmission  System  Act  (Pub.  L.  93- 
454),  16  use.  838,  the  Northwest 
Power  Act  (Pub.  L.  96-501),  16  U.S.C. 


839.  and  the  Energy  Policy  Act  of  1992 
(Pub   I.   102  Am'   1fi  I'S.C.  824{i)— (1). 

Thes.   Jini4  nt'   s  li.-dules  do  not 
suf'T-.'-!-  i;;.  ;,'•",.    sisi',  »stablished 
rate  -^  ii>-'!L,,'_-  'ii-.t!  IS  rL-qiiired.  by 
agreement,  to  remain  in  effect. 

If  a  provision  in  an  executed 
agreement  is  in  conflict  with  a  provision 
contained  herein,  the  former  shall 
prevail. 

C.  Notices 

For  the  purpose  of  determining 
elapsed  time  from  receipt  of  a  notice 
applicable  to  rate  schedule  and  GRSP 
administration,  a  notice  shall  be  deemed 
to  have  been  received  at  0000  hours  on 
the  first  calendar  day  following  actual 
receipt  of  the  notice. 

D.  Billing  and  Payment 
1.  Billing  Procedure 

Within  a  reasonable  time  after  the  first 
day  of  each  month,  the  BPA-TBL  shall 
submit  an  invoice  to  the  Tra/ismi&sion 
Customer  for  the  charges  for  all  services 
furnished  under  the  Tariff  and  other 
agreements  during  the  preceding  month 
The  invoice  shall  be  paid  by  the 
Transmission  Customer  within  twenty 
(20)  days  of  receipt.  All  payments  shall 
be  made  in  immediately  available  funds 
payable  to  the  BPA-TBL,  or  by  wire 
transfer  to  a  bank  named  by  the  BPA- 
TBL. 

2  Interest  on  Unpaid  Balances 

Interest  on  any  unpaid  amounts 
(including  amounts  placed  in  escrow) 
shall  be  calculated  in  accordance  with 
the  methodology  specified  for  interest 
on  refunds  in  the  Commission's 
regulations  at  18  CFR  35.19a(a)(2)(iii). 
Interest  on  delinquent  amounts  shall  be 
calculated  from  the  due  date  of  the  bill 
to  the  date  of  payment.  When  payments 
are  made  by  mail,  bills  shall  be 
considered  as  having  been  paid  on  the 
date  of  receipt  by  the  BPA-TBL. 

3.  Customer  Default 

In  the  event  the  Transmission 
Customer  fails,  for  any  reason  other  than 
a  billing  dispute  as  described  below,  to 
make  payment  to  the  BPA-TBL  on  or 
before  the  due  date  as  described  above, 
and  such  failure  of  payment  is  not 
corrected  within  thirty  (30)  calendar 
days  after  the  BPA-TBL  notifies  the 
Transmission  Customer  to  cure  such 
failure,  a  default  by  the  Transmission 
Customer  shall  be  deemed  to  exist. 
Upon  the  occurrence  of  a  default,  the 
BPA-TBL  may  notify  the  Transmission 
Customer  that  it  plans  to  terminate 
services  in  sixty  (60)  days.  The 
Transmission  Customer  may  use  the 
dispute  resolution  procedures  to  contest 
such  termination.  In  the  event  of  a 


billing  dispute  bt^twpfn  the  BP.^-TBL 
and  the  Transmi.ssion  {  ustomer  the 
BP.'\-TBL  will  ( iintinuf  tu  provide 
servu:e  under  the  Sen,  ire  .Kgreement  as 
long  as  the  Transmission  (  ustumer  (IJ 
continues  to  make  al!  payments  not  in 
dispute,  and  (ii)  pavs  inio  an 
independent  esr.niv\  ac  i  ount  the  portion 
of  the  invoice  in  dispute,  pending 
resolution  of  sui.h  dispute  If  the 
Transmission  Customer  fails  to  meet 
these  two  requirenifiits  for  (.ontinuation 
of  service,  then  the  U}'.\  TBL  may 
provide  notice  to  the  Transmission 
Customer  of  its  intention  to  suspend 
service  in  sixty  (60)  days,  in  accordance 
with  Commission  policy. 

Se<tion  II   .\d)u.stments.  Charges,  and 
Special  Rate  Provisions 

A  Delivery-  Chargt 

Transmission  Customers  shall  pay  a 
Delivery  Charge  for  service  over  DSI 
Delivery  facilities  and  Utility  Delivery 
facilities. 

1.  Rates 

a  DSI  Delivery. — Use-of-Facilities 
(UFT-04)  Rate,  section  III  B  1  or  III.B  2 

b.  Utility  Delivery  —$0,946  per 
kilowatt  per  month 

2  Billing  Factor 

a.  Utility  Delivery. — The  monthly 
Billing  Factor  for  the  Utility  Delivery 
rate  in  section  lb.  shall  be  the  total  load 
on  the  hour  of  the  Monthly 
Transmission  Peak  Load  at  the  Points  of 
Delivery  specified  as  Utility  Delivery 
facilities. 

The  monthly  Utility  Delivery  Billing 
Factor  shall  be  adjusted  for  customers 
who  pay  for  Utility  Delivery  facilities 
under  the  Use-of-Facilities  (UFT)  rate 
schedule.  The  kilowatt  credit  shall 
equal  the  transmission  service  over  the 
Delivery  facilities  used  to  calculate  the 
UFT  charge.  This  adjustment  shall  not 
reduce  the  Utility  Delivery  Charge 
billing  factor  below  zero. 

b  Metering  Adjustment. — At  those 
Points  of  Delivery  that  do  not  have 
meters  capable  of  determining  the 
demand  on  the  hour  of  the  Monthly 
Transmission  Peak  Load,  the  Billing 
Factor  under  section  2  a.  shall  equal  the 
highest  hourly  demand  that  occurs 
during  the  billing  month  at  the  Point  of 
Delivery  multiplied  by  0.79 

B  Failure  To  Comply  Penalty  Charge 

If  a  party  fails  to  comply  with  the 
BPA-'TBL's  curtailment,  redispatch,  or 
load  shedding  orders,  the  party  will  be 
assessed  the  Failure  to  Comply  Penalty 
Charge. 

Parties  who  are  unable  to  comply 
with  a  curtailment,  load  shedding,  or 
redispatch  order  due  to  a  force  majeure 
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on  their  system  will  not  be  subject  to 
this  penalty  provided  that  they 
immediately  notifv  the  BP.^-TBL  of  the 
situation  upon  occurrence  of  the  force 
majeure. 

1   Rate 

1  he  rate  shall  be  the  highest  of: 

a.  100  mills  per  kilowatthour: 

b.  anv  costs  incurred  by  the  BP.^- TBL 
in  order  to  manage  the  reliability  of  the 
PCRTS  due  to  the  failure  to  comply: 

c.  an  hourly  market  price  index  plus 
10%. 

The  hourly  market  price  index  will  be 
the  larger  of  the  California  ISO  Ex-Post 
Supplemental  Energy  Price  or  the  Dow 
[ones  Mid-Columbia  Firm  Index  Price 
for  the  hoiir(s)  when  the  failure  to 
comply  occurred. 

2.  Billing  Factors 

The  Billing  Factor  shall  be  the 
kilowatthours  that  were  not  curtailed  or 
redispatched  in  any  of  the  following 
situations: 

a.  Failure  to  shed  load  when  required 
as  specified  bv  the  Load  .Shedding 
provisions  of  the  Open  Access 
Transmission  Tariff  or  any  other 
applicable  agreement  between  the 
parties.  This  includes  failure  to  respond 
within  the  time  period  specified  by  the 
North  American  Electric  Reliability 
Council  (NERC),  Western  Electricity 
Coordinating  Council  (WECC).  or 
Northwest  Power  Pool  (NWPP)  criteria 

b.  Failure  of  a  generator  in  the  BPA 
Control  Area  or  which  directly 
interconnects  to  the  FCRTS  to  change 
generation  levels  when  directed  to  do  so 
by  the  BPA-TBL  This  includes  failure 
to  respond  w  ithin  the  time  period 
specified  by  NERC.  WECC,  or  NWPP 
criteria. 

c.  Failure  to  curtail  a  schedule  in  the 
time  period  specified  by  NERC.  WECC, 
or  NWPP  criteria  when  directed  to  do  so 
by  the  BPA-TBL. 

C.  Power  Factor  Penalty  Charge 

1 .  Description  of  the  Power  Factor 
Penalty  Charge 

Anv  partv  that  is  interconnected  witn 
the  Federal  Columbia  River 
Transmission  System  (FCRTS)  shall  be 
charged  for  its  reactive  power 
requirements  as  described  in  this 
section,  unless  otherwise  specified  in  an 
agreement  existing  prior  to  October  1 
1995. 

Each  point  of  interconne(.tion  or  point 
of  delivery  shall  be  monitored  and 
billed  independently  for  determining 
the  party's  total  reactive  power 
requirements  and  all  associated  billing 
factors,  including  the  Reactive 
Deadband.  If  a  party  is  taking 


transmission  ser\'ice  under  multiple  rate 
schedules,  the  party  will  pay  for  its 
reactive  power  requirements  as  if  it  is 
taking  deliven.-  under  onlv  one  rate 
schedule 

2.  Conditions  for  Application  of  the 
Power  Factor  Penalty  Charge 

a  Measured  Data  —The  Power  Factor 
Penalty  Charge  will  apply  to  only  the 
party's  reactive  power  requirements  for 
which  measured  data  exist 

b  Party's  Generating  Resource 
Connected  to  the  FCRTS  —Irrespective 
of  the  direction  of  real  power  flow,  the 
Power  Factor  Penalty  Charge  shall  apply 
to  points  of  interconnection  where  a 
partv  s  generating  resource  is  directly 
coimected  to  the  FCRTS.  unless  the 
party's  generating  resource  is  either: 

i.  a  synchronous  generator  equipped 
with  a  voltage  regulator,  or 

ii,  equipped  with  reactive  power 
control  devices  that  comply  with  BPA- 
TBL's  applicable  mterr  onnection 

standards 

Such  resource  must  actively  support 
the  voltage  schedule  at  the  point  of 
integration  at  all  times  when  the 
resource  is  in  service,  as  determined  by 
BPA  Transmission  Business  Line,  for 
this  exemption  to  apply  Generating 
resources  that  do  not  satisfy  the  above 
criteria  shall  not  be  exempt  from  the 
Power  Factor  Penalty  Charge. 

c  Bi-directional  Real  Power  Flow.— 
For  points  other  than  those  specified  in 
section  2(b).  the  Power  Factor  Penalty 
Charge  will  not  be  applied,  and  no  new- 
Ratchet  Demand  for  reactive  power  will 
be  established,  at  a  specific  point  if  the 
metered  real  power  ion  an  hourly 
integrated  basis)  flows  from  the  partv  s 
system  to  the  FCRTS  at  that  point  for  a^ 
little  as  one  hour  during  the  billing 
period.  However,  the  partv  will  still  pay 
any  previously  incurred  demand  ratchet 
charges  The  direction  of  the  real  power 
flow  will  be  determined  based  on 
metered  quantities,  not  on  scheduled 

quantities. 

d.  Service  bv  Transfer  — Points  uf 
deliven.-  that  are  served  bv  transfer  over 
another  utility's  transmission  system 
will  not  be  subject  to  the  Pow-er  Factor 
Penalty  Charge  unless  there  are 
significant  BPA-TBL  Network  facilities 
betw-een  the  party  s  points  of  deliverv 
and  the  transferor's  system 

e  Specific  Points  Exempt  from  the 
Power  Factor  Penalty  Charge  —The 
Power  Factor  Penalty  Charge  will  not 
apply  to  the  following  points; 
Nevada-Oregon  Border  (NOB) 
Big  Eddy  500  kV 
Big  Eddy  230  kV 
lohn  Day  500  kV 
Malin  500  kV 
Captain  lack  500  kV 


Garrison  500  k\' 
Tow  nsend  500  kV 

f.  Special  Circumstances.— The  party 
may  submit  requests  to  BPA 
Transmission  Business  Line  for 
consideration  of  unique  circumstances. 
BPA  Transmission  Business  Line  will 
evaluate  the  request  and  may  make 
arrangements  with  the  party  to  address 
the  special  circumstances, 

3.  Rates 

BPA-TBL  will  bill  the  party  for 
reactive  power  at  each  point  each  month 

as  follows: 

Reactive  Demand 

$0  28  per  kVAr  of  lagging  reactive 
demand  in  excess  of  the  Reactive 
Deadband  during  HLH  in  all  months  of 
the  year, 

$6.24  per  kVAr  of  leading  reactive 
demand  in  excess  of  the  Reactive 
Deadband  during  LLH  in  all  months  of 
the  year. 

No  charge  for  leading  reactive 
demand  during  HLH. 

No  charge  for  lagging  reactive  demand 
during  LLH. 

4.  Billing  Factors 

a.  Reactive  Deadband.— The  Reactive 
Deadband  (measured  in  kVAr)  is  used  to 
determine  the  Reactive  Billing  Demand 
and  Ratchet  Demand  for  the  Power 
Factor  Penalty  Charge. 

The  Reactive  Deadband  for  each 
billing  period  is  the  maximum  hourly 
integrated  metered  real  power  demand 
(measured  in  kW)  at  each  point  during 
the  billing  period  multiplied  by  25 
percent. 

The  Reactive  Deadband  for  either 

HLH  or  LLH: 

(I)  is  computed  once  per  billing 
period  (the  same  quantity  is  used  for 
both  HLH  and  LLH), 

(ii)  does  not  var>-  during  the  billing 
period,  and 

(iii)  is  based  on  the  maximum  hourly 
integrated  metered  real  power  demand 
during  that  billing  period 

b.  Reactive  Billing  Demand —The 
party's  Reactive  Billing  Demand  shall  be 
calculated  independently  for  lagging 
reactive  power  and  leading  reactive 
power  at  each  point  for  which  a  Power 
Factor  Penalty  Charge  is  assessed. 

All  reactive  demands  shall  be 
established  in  the  particular  HLH  or 
LLH  at  each  point  during  which  the 
party's  maximum  applicable  reactive 
demand  is  placed  on  BPA-TBL, 
regardless  of  the  time  of  the  real  power 
peak  at  each  point. 

All  reactive  demand  at  each  point 
shall  be  established  on  a  non- 
coincidental  basis,  regardless  of  whether 
the  party  is  billed  for  real  power  or 
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traiismissiun  at  such  puiiil  on  a 
coincidental  or  non-coincidental  basis, 
unless  otherwise  specified  in  the 
agreement  between  BPA-TBL  and  the 
party,  or  coincidental  billing  is,  in  BPA- 
TBL's  sole  determination,  more 
practical  for  BPA-TBL 

There  will  be  separate  reactive 
demands  for  lagging  (HLH)  and  leading 
(LLH)  demands.  The  party's  Reactive 
Billing  Demand  for  each  point  for  the 
billing  month  shall  be  the  larger  of: 

(i)  The  largest  measured  reactive 
demand  in  excess  of  the  Reactive 
Deadband  during  the  billing  period,  or 

(ii)  The  Ratchet  Demand  for  reactive 
power. 

The  Ratchet  Demand  for  reactive 
power  is  equal  to  100  percent  of  the 
largest  measured  reactive  demand  in 
excess  of  the  Reactive  Deadband  during 
the  preceding  11 -month  period.  Each 
point  shall  have  a  separate  Ratchet 
Demand  for  lagging  (HLH)  and  leading 
(LLH)  reactive  demand. 

5.  Adjustments  for  Reactive  Losses 

Measured  data  shall  be  adjusted  for 
reactive  losses,  if  applicable,  before 
determination  of  the  Reactive  Billing 
Demand. 

D.  Rate  Adjustment  Due  to  FERC  Order 
Under  FPA  §212 

If.  after  review  by  FERC.  the  NT.  FTP. 
IS.  or  IM  rate  schedule,  as  initially 
submitted  to  FERC.  is  modified  to 
satisfy  the  standards  of  section 
212(i)(l)(B)(ii)  of  the  Federal  Power  Act 
(16  U.S.C.  824k(i)(l)(B)(ii))  for  FERC- 
ordered  transmission  service,  then  such 
modifications  shall  automatically  apply 
to  the  rate  schedule  for  non-section 
212(i)(l){B)(ii)  transmission  service.  The 
modiTications  for  non-section 
212(i)(l)(B)(ii)  transmission  service,  as 
described  above,  shall  be  effective, 
however,  only  prospectively  from  the 
date  of  the  final  FERC  order  granting 
final  approval  of  the  rate  schedule  for 
FERC-ordered  transmission  service 
pursuant  to  section  212(i)(l)(B)(ii).  No 
refunds  shall  be  made  or  additional 
costs  charged  as  a  consequence  of  this 
prospective  modification  for  any  non- 
section  212(i)(l)(B)(ii)  transmission 
service  that  occurred  under  the  rate 
schedule  prior  to  the  effective  date  of 
such  prospective  modification, 

E  Reservation  Fee 

The  Reservation  Fee  is  a 
nonrefundable  fee  that  shall  be  charged 
to  any  FTP  Transmission  Service 
customer  who  postpones  the 
commencement  of  service  by: 

a.  reserving  "deferred"  service  for 
Long-Term  Firm  Point-to-Point 


Trdnsmissiun  Service  through  an 
advanced  reservation;  or 

b.  requesting  an  extension  of  the 
Service  Commencement  Date  specified 
in  the  executed  Service  Agreement. 

For  requests  beginning  October  1, 
2001,  "deferred"  service  is  any  advance 
reservation  of  Long-Term  Firm  Point-to- 
Point  Transmission  Service  with  a 
Service  Commencement  Date  greater 
than  one  (1)  year  from  the  request  date. 

The  Reservation  Fee  shall  be  specified 
in  the  executed  agreement  for 
transmission  service. 

1.  Fee 

The  Reservation  Fee  shall  be  a 
nonrefundable  fee  equal  to  one  month's 
charge  for  the  requested  Long-Term 
Firm  Point-to-Point  Transmission 
Service  for  each  year  or  fraction  of  a 
year  for  which  the  customer  chooses  to 
defer  service  or  extend  the  Service 
Commencement  Date.  The  Reservation 
Fee  shall  be  paid  annually  until 
transmission  service  begins  or  the 
reservation  period  ends,  whichever 
occurs  first. 

2.  Payment 

a.  For  deferred  service,  the 
Reservation  Fee  for  the  first  year  shall 
be  paid  in  a  lump  sum  within  30  days 
of  the  date  the  first  year  service  deferral 
begins.  For  subsequent  years,  the 
Reservation  Fee  shall  be  paid  in  a  lump 
sum  within  30  days  of  the  anniversary 
date  of  deferred  service.  The 
Reservation  Fee  shall  be  assessed 
annually  until  transmission  service 
begins  or  the  reservation  period  ends, 
whichever  occurs  first. 

b.  For  extensions  of  the  Service 
Commencement  Date,  the  Reservation 
Fee  for  the  first  extension  of  the  Service 
Commencement  Date  shall  be  paid  in  a 
lump  sum  within  30  days  of  the  original 
Service  Commencement  Date.  For 
subsequent  extensions,  the  Reservation 
Fee  shall  be  paid  in  a  lump  sum  within 
30  days  of  the  anniversary  date  of  the 
original  Service  Commencement  Date. 

F.  Transmission  and  Ancillary  Services 
Rate  Discounts 

BPA-TBL  may  offer  discounted  rates 
for  transmission  and  ancillary  services 
available  under  the  Open  Access 
Transmission  Tariff  and  to  the  extent 
provided  for  in  the  PTP.  IS.  IM  and  ACS 
rate  schedules. 

Three  principal  requirements  apply  to 
discounts  for  transmission  service,  and 
for  Ancillary  Services  provided  by  the 
Transmission  Provider  in  conjunction 
with  its  provision  of  transmission 
service,  as  follows: 

a.  Any  offer  of  a  discount  made  by  the 
Transmission  Provider  must  be 


announced  to  all  Eligible  (Customers 
solely  by  posting  on  the  OASIS: 

b.  Any  customer-initiated  requests  for 
discounts  (including  requests  for  use  by 
one's  wholesale  merchant  or  an 
affiliate's  use)  must  occur  solely  by 
posting  on  the  OASIS;  and 

c.  Once  a  discount  is  negotiated, 
details  must  be  immediately  posted  on 
the  OASIS. 

For  any  discount  agreed  upon  for 
transmission  service  on  a  path,  from 
point(s)  of  receipt  to  point(s)  of  delivery, 
the  Transmission  Provider  must  offer 
the  same  discounted  transmission 
service  rate  for  the  same  time  period  to 
all  Eligible  Customers  on  all 
unconstrained  transmission  paths  that 
go  to  the  same  point(s)  of  delivery  on 
the  Transmission  System. 

A  discount  agreed  upon  for  an 
Ancillary  Service  must  be  offered  for  the 
same  period  to  all  Eligible  Customers  on 
the  Transmission  Provider's  System. 

G.  Unauthorized  Increase  Charge  (UIC) 

Transmission  Customers  taking  Point- 
to-Point  Transmission  Service  under  the 
PTP,  IS,  and  IM  Rate  Schedules  shall  be 
assessed  the  UIC  when  they  exceed  their 
capacity  reservations  at  any  Point  of 
Receipt  (POR)  or  Point  of  Delivery 
(POD).  Transmission  Customers  taking 
Network  Integration  Transmission 
Service  under  the  NT  Rate  Schedule 
shall  be  assessed  the  UIC  if  their  Actual 
Customer-Served  Load  (CSL)  is  less  than 
their  Declared  CSL. 

1 .  Rate 

a.  Point-To-Point  Transmission 
Service  (PTP,  IS.  and  IM  Rate 
Schedules).  (1)  Long-Term  Transmission 
Service. — The  UIC  rate  shall  be  two  (2) 
times  the  PTP.  IS,  or  IM  rate  per 
kilowatt  per  month  for  Long-Term  Firm 
PTP  Transmission  Service  as  specified 
in  section  II. A.  of  the  applicable  rate 
schedule. 

(2)  Monthly,  Weekly,  and  Daily 
Transmission  Service. — The  UIC  rate 
shall  be  two  (2)  times  the  rate  per 
kilowatt  for  transmission  service, 
calculated  by  applying  the  rates  per 
kilowatt  per  day  specified  in  section 
II.B.l  of  the  applicable  rate  schedule  to 
the  total  number  of  days  of  the 
transmission  reservation. 

The  UIC  rate  shall  not  exceed  two  (2) 
tipies  the  PTP.  IS.  or  IM  rate  per 
kilowatt  per  month  for  Long-Term  Firm 
Transmission  Service. 

(3)  Hourly  Transmission  Service. — 
The  UIC  rate  shall  be  two  (2)  iirn<s  ihe 
rate  per  kilowatt  for  transmi.sM   n 
service,  calculated  by  applying  the  rate 
per  kilowatthour  specified  in  section 
II. B. 2  of  the  applicable  rate  schedule  to 
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the  totdl  number  of  hours  of  the 
transmission  rpser\ation 

b.  Network  Integration  Transmission 
Service  (NT  Rate  Schedule).— S2  056 
per  kilowatt  per  month 

2.  Billing  Factors 

a.  Point-To-Point  Transmission 
Service  (PTP.  IS,  and  IM  Rate 
Schedules. — For  each  hour  of  the 
monthlv  billing  period.  BP.^-TBL  shall 
determine  the  amount  by  which  the 
Transmission  Customer  exceeds  its 
capacity  reser\'ation  at  each  POD  and 
POR.  to  the  extent  practicable  BPA- 
TBL  shall  use  hourly  measurements 
based  on  a  lO-minute  moving  average  to 
calculate  actual  ripmands  at  PODs 
associated  with  loads  that  are  one-way 
dynamically  scheduled  and  at  PORs 
associated  with  resources  that  are  one- 
way dynamically  scheduled  To 
calculate  actual  demands  at  PODs  and 
PORs  that  are  associated  with  two-way 
dynamic  schedules,  BPA-TBL  shall  use 
instantaneous  peak  demands  for  each 
hour.  Actual  demands  at  all  other  PODs 
and  PORs  will  be  based  on  60-minute 
integrated  demands  or  transmission 
schedules. 

For  each  hour,  B1'.'\-TBL  wiii  sum 
these  amounts  that  exceed  capacity 
reservations;  (1)  for  all  PODs.  and  (2)  for 
all  PORs  The  Billing  Factor  for  the 
monthU  billing  period  shall  be  the 
greater  of  the  highest  one-hour  POD  sum 
or  highest  one-hour  POR  sum 

b.  Network  Intt'tjratnin  Transmission 
Service  (NT  Rati-  Schedule).— In  each 
billing  month  on  the  hour  of  the 
Monthly  Transmission  Peak  Load,  the 
Billing  Factor  shall  equal  the  Declared 
CSL  minus  the  Actual  CSL. 

3.  UIC  Relief 

I'nder  appropriate  circumstances. 
BPA-TBL  may  waive  or  reduce  the  UIC 
to  a  Transmission  Customer  on  a  non- 
discriminatory basis.  A  Transmission 
Customer  seeking  a  reduction  or  waiver 
must  demonstrate  good  cause  for  relief 
including  a  demonstration  that: 

1.  The  event  which  resulted  in  the 
UIC 

(a)  was  the  result  of  an  equipment 
failure  or  outage  that  could  not 
reasonably  have  been  foreseen  bv  the 
customer;  and 

(b)  did  not  result  in  harm  to  BP.^- 
TBL's  transmission  system  or 
transmission  services,  or  to  any  other 
Transmission  C'ustomer:  or 

2.  The  event  which  resulted  m  the 
UIC 

(a)  was  inadvertent; 

(b)  could  not  have  been  avoided  by 
the  exercise  of  reasonable  care; 

(c)  did  not  result  in  harm  to  BPA- 
TBLs  transmission  system  or 


transmission  sen-ices,  or  to  anv  other 
Transmission  Customer,  and 

(d)  was  not  pari  of  a  recurring  pattern 
of  conduct  by  the  Transmission 
Customer, 

If  a  waiver  or  reduction  is  granted  to 
a  Transmission  Customer,  notice  of  such 
waiver  or  reduction  will  be  posted  on 
the  BPA-TBLs  OASIS, 

If  the  Transmission  Customer  is 
subject  to  a  UIC  in  a  month,  but  has  not 
received  notice  from  the  BPA-TBL  of 
such  UIC  by  billing  or  otherwise,  and 
the  Transmission  Customer  is  also 
subject  to  UIC(s)  m  following  month(s) 
due  to  the  lack  of  notice,  then  BP.'\-TBL 
may  bill  the  Transmission  Customer  for 
the  highest  UIC  in  the  series.  The  UIC 
for  all  other  months  (including  the  first 
monthis)  if  it  does  not  have  the  highest 
UIC)  in  such  a  series  will  be  waited 

H  GTA  Delivery  Charge 

Customers  who  purchase  Federal 
power  that  is  delivered  over  non- 
Federal  low  voltage  transmission 
facilities  shall  pav  a  GTA  Delivery- 
Charge  The  GT.\  Delivery  Charge  is  a 
BPA  Power  Business  Line  charge  for 
low  voltage  delivery  service  of  Federal 
power  provided  under  General  Transfer 
.•\greements  (GTAs!  and  other  non- 
Federal  transmission  service 
agreements. 

1  Rate 

$0  946  per  kilowatt  per  month 

2  Billing  Factor 

The  monthly  Billing  Factor  for  the 
GT.'K  Delivery  rate  shall  be  the  total 
amount  of  Federal  power  delivered  on 
the  hour  of  the  Monthly  Transmission 
Peak  Load  at  the  low  voltage  Points  of 
Delivery  provided  for  in  GTA  and  other 
non-Federal  transmission  service 
agreements. 

At  those  Points  of  Deliver;,  that  do  not 
have  meters  capable  of  determining  the 
demand  on  the  hour  of  the  Monthly 
Transmission  Peak  Load,  the  Billing 
Factor  shall  equal  the  highest  hourly 
demand  that  occurs  during  the  billing 
month  at  the  Point  of  Delivery^ 
multiplied  by  0.79. 

Section  IIL  Definitions 

1   AnciUary  Services 

Ancillarx'  Senices  are  those  services 
that  are  necessary  to  support  the 
transmission  of  capacity  and  energy 
from  resources  to  loads  while 
maintaining  reliable  operation  of  BP.-\- 
TBLs  Transmission  System  in 
accordance  with  Good  Utility  Practice 
Ancillary  Services  include:  Scheduling. 
System  Control  and  Dispatch:  Reactive 
Supply  and  Voltage  Control  from 
Generation  Sources;  Regulation  and 


Frequency  Response;  Energy  Imbalance; 
Operating  Reserve — Spirming;  and 
Operating  Reserve — Supplemental. 
Ancillary  Services  are  available  under 
the  ACS  rate  schedule. 

2.  Billing  Factor 

The  Billing  Factor  is  the  quantity  to 
which  the  charge  specified  in  the  rate 
schedule  is  applied.  When  the  rate 
schedule  includes  charges  for  several 
products,  there  may  be  a  Billing  Factor 
for  each  product. 

3.  Control  Area 

A  Control  Area  is  an  electric  power 
svstem  or  combination  of  electric  power 
systems  to  which  a  common  automatic 
generation  control  scheme  is  applied  in 
order  to: 

1.  Match,  at  all  times,  the  power 
output  of  the  generators  within  the 
electric  power  system(s)  and  capacity 
and  energy  purchased  from  entities 
outside  the  electric  power  system{s), 
with  the  load  within  the  electric  power 
system(s); 

2.  Maintain  scheduled  interchange 
with  other  Control  Areas,  within  the 
limits  of  Good  Utility  Practice; 

3.  Maintain  the  frequency  of  the 
electric  power  system(s)  within 
reasonable  limits  in  accordance  with 
Good  Utility  Practice;  and 

4.  Provide  sufficient  generating 
capacity  to  maintain  operating  reserves 
in  accordance  with  Good  Utility 
Practice. 

4.  Control  Area  Services 

Control  Area  Services  are  available  to 
meet  the  Reliability  Obligations  of  a 
party  with  resources  or  loads  in  the  BPA 
Control  Area.  A  party  that  is  not 
satisfying  all  of  its  Reliability 
Obligations  through  the  purchase  or 
self-provision  of  Ancillary  Services  may 
purchase  Control  Area  Services  to  meet 
its  Reliability  Obligations.  Control  Area 
Services  are  also  available  to  parties 
with  resources  or  loads  in  the  BPA 
Control  Area  that  have  Reliability 
Obligations,  but  do  not  have  a 
transmission  agreement  with  BPA-TBL. 
Reliability  Obligations  for  resources  or 
loads  in  the  BPA  Control  Area  are 
determined  by  applying  the  North 
American  Electric  Reliability  CouAcil 
(NERC),  Western  Electricity 
Coordinating  Council  (WECC).  and  the 
Northwest  Power  Pool  (NWPP) 
reliability  criteria.  Control  Area 
Services  include  without  limitation: 
a  Regulation  and  Frequency  Response 
Service 

b.  Generation  Imbalance  Service 

c.  Operating  Resen.  e — Spinning  Reserve 

Service 
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d.  Operating  Reserve — Supplemental 

Reserve  Service 

e.  Other  Control  Area  services. 

5.  Daily  Service 

Daily  Sen'ice  is  Short-Term  Firm  and 
Non-Firm  FTP  Transmission  Service 
that  starts  at  00:00  of  any  date  and  stops 
at  00:00  at  least  one  (1)  day  later,  but 
less  than  or  equal  to  six  (6)  days  later. 

6.  Direct  Assignment  Facilities 

Facilities  or  portions  of  facilities  that 
are  constructed  by  the  BPA-TBL  for  the 
sole  use/benefit  of  a  particular 
Transmission  Customer  requesting 
service  under  the  Open  Access 
Transmission  Tariff,  the  costs  of  which 
may  be  directly  assigned  to  the 
Transmission  Customer  in  accordance 
with  applicable  Federal  Energy 
Regulatory  Commission  policy.  Direct 
Assignment  Facilities  shall  be  specified 
in  the  service  agreement  that  governs 
service  to  the  Transmission  Customer. 

7.  Direct  Service  Industry  (DSI)  Delivery 

The  DSI  Delivery  segment  is  the 
segment  of  the  FCRTS  that  provides 
service  to  DSI  customers  at  voltages  of 
34.5  kV  and  below. 

8.  Dynamic  Schedule 

A  Dynamic  Schedule  is  a  telemeter 
reading  or  value  which  is  updated  in 
real  time  and  which  is  used  as  a 
schedule  in  the  Automatic  Generation 
Control  (AGC)  and  Area  Control  Error 
(ACE)  equation  of  the  BPA-TBL  and  the 
integrated  value  of  which  is  treated  as 
a  schedule  for  interchange  accounting 
purposes.  One-way  Dynamic  Schedules 
are  commonly  used  for  scheduling 
remote  generation  or  remote  load  to  or 
from  another  Control  Area.  Two-way 
Dynaniic  Schedules  are  commonly  used 
to  provide  supplemental  regulation  or 
operating  reserve  support  from  one 
entity  to  another,  usually  between 
Control  Areas.  The  Receiving  Party 
sends  the  Delivering  Party  a  requested 
Dynamic  Schedule  (the  first  part  of  the 
two-way  schedule).  The  Delivering 
Party  then  responds  with  the  official 
Dynamic  Schedule  of  what  actually  is 
delivered  to  the  Receiving  Party  (the 
second  part  of  the  two-way  schedule). 

9.  Dynamic  Transfer 

Dynamic  Transfer  is  the  provision  of 
real-time  monitoring,  telemetering, 
computer  software,  hardware, 
communications,  engineering, 
transmission  capacity  and  energy 
accounting  (including  inadvertent 
interchange),  and  administration, 
including  transmission  scheduling, 
required  to  electronically  move  all  or  a 
portion  of  the  real  energy  services 


associated  with  a  generator  or  load  out 
of  one  Control  Area  into  another  Control 
Area. 

10.  Eastern  Intertie 

The  Eastern  Intertie  is  the  segment  of 
the  Federal  Columbia  River 
Transmission  System  (FCRTS)  for 
which  the  transmission  facilities  consist 
of  the  Townsend-Carrison  double- 
circuit  500  kV  transmission  line 
segment,  including  related  terminals  at 
Garrison. 

1 1 .  Energy  Imbalance  Service 

Energy  Imbalance  Service  is  provided 
when  a  difference  occurs  between  the 
scheduled  and  the  actual  delivery  of 
energy  to  a  load  located  within  a 
Control  Area  over  a  single  hour.  The 
BPA-TBL  must  offer  this  service  when 
the  transmission  service  is  used  to  serve 
load  within  its  Control  Area.  The 
Transmission  Customer  must  either 
purchase  this  service  from  the  BPA-TBL 
or  make  alternative  comparable 
arrangements  specified  in  the 
Transmission  Customer's  Service 
Agreement  to  satisfy  its  Energy 
Imbalance  Service  obligation. 

12.  Federal  Columbia  River 
Transmission  System 

The  Federal  Columbia  River 
Transmission  System  (FCRTS)  is  the 
transmission  facilities  of  the  Federal 
Columbia  River  Power  System,  which 
include  all  transmission  facilities 
owned  by  the  government  and  operated 
by  BPA.  and  other  facilities  over  which 
BPA  has  obtained  transmission  rights. 

13.  Federal  System 

The  Federal  System  is  the  generating 
facilities  of  the  Federal  Columbia  River 
Power  System,  including  the  Federal 
generating  facilities  for  which  BPA  is 
designated  as  marketing  agent:  the 
Federal  facilities  under  the  jurisdiction 
of  BPA;  and  any  other  facilities: 

a.  from  which  BPA  receives  all  or  a 
portion  of  the  generating  capability 
(other  than  station  service)  for  use  in 
meeting  BPA's  loads  to  the  extent  BPA 
has  the  right  to  receive  such  capability 
"BPA's  loads"  do  not  include  any  of  the 
loads  of  any  BPA  customer  that  are 
served  by  a  non-Federal  generating 
resource  purchased  or  owned  directly 
by  such  customer  which  may  be 
scheduled  by  BPA; 

b.  which  BPA  may  use  under  contract 
or  license:  or 

c.  to  the  extent  of  the  rights  acquired 
by  BPA  pursuant  to  the  1961  U.S.- 
Canada "Treaty  relating  to  the 
cooperative  development  of  water 
resources  of  the  Columbia  River  Basin. 


14.  Generation  Imbalance 

Generation  Imbalance  is  the 
difference  between  the  hourly 
scheduled  amount  and  actual  delivered 
amount  of  energy  from  a  generation 
resource  in  the  BPA  Control  Area. 

15.  Generation  Imbalance  Service 

Generation  Imbalance  Service  is  taken 
when  there  is  a  difference  between 
scheduled  and  actual  energy  delivered 
from  generation  resources  in  the  BPA 
Control  Area  during  a  schedule  hour. 

16.  Heavy  Load  Hours  (HLH) 

Heavy  Load  Hours  (HLH)  are  all  those 
hours  in  the  peak  period  hour  ending  7 
a.m.  to  the  hour  ending  10  p.m., 
Monday  through  Saturday,  Pacific 
Prevailing  Time  (Pacific  Standard  Time 
or  Pacific  Daylight  Time,  as  applicable). 
There  are  no  exceptions  to  this 
definition;  that  is,  it  does  not  matter 
whether  the  day  is  a  normal  working 
day  or  a  holiday. 

1 7.  Hourly  Firm  Point-To-Point  (FTP) 
Transmission  Ser\'ice 

Hourly  Firm  Point-To-Point  (FTP) 
Service,  or  Hourly  Firm  Service,  is  firm 
transmission  service  under  Part  II  of  the 
Open  Access  Transmission  Tariff  in 
hourly  increments. 

1 8.  Hourly  Nonfirm  Service 

Hourly  Nonfirm  Service  is  nonfirm 
transmission  service  under  Part  II  of  the 
Open  Access  Transmission  Tariff  in 
hourly  increments. 

19.  Integrated  Demand 

Integrated  Demand  is  the  quantity 
derived  by  mathematically  "integrating" 
kilowatthour  deliveries  over  a  60- 
minute  period.  For  one-way  dynamic 
schedules,  demand  is  integrated  on  a 
rolling  ten-minute  basis. 

20.  Intentional  Deviation 

BPA,  in  its  sole  determination,  may 
find  that  an  Intentional  Deviation  exists 
if: 

(a)  A  deviation  is  persistent  during 
multiple  consecutive  hours  or  at 
specific  times  of  the  day: 

(b)  A  pattern  of  under-delivery  or 
over-use  of  energy  occurs:  or 

(c)  Persistent  over-generation  or 
under-use  during  Light  L'  !  i  !i     ir^ 
particularly  when  the  cuhijiu.  i  ducb  not 
respond  by  adjusting  schedules  for 
future  days  to  correct  these  patterns. 

21.  Light  Load  Hours  (LLH) 

Light  Load  Hours  (LLH)  are  all  those 
hours  in  the  offpeak  period  hour  ending 
11  p.m.  to  hour  ending  6  a.m..  Monday 
through  Saturday  and  all  hours  Sunday, 
Pacific  Prevailing  Time  (Pacific 
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st.iiiildrd  Time  or  Pacific  Daylight  Time, 
d.s  dppiicdble). 

22.  Long-Term  Firm  Point-To-Point 
IPTP)  Transmission  Service 

Long-Term  Firm  Point-to-Point 
Transmission  Service  is  Firm  Point-To- 
Point  Transmission  Service  under  Part  II 
(if  the  Open  Access  Transmission  Tariff 
with  a  term  of  one  year  or  more. 

23.  Main  Grid 

.\s  used  in  the  FPT  rate  schedule  the 
Shun  Grid  is  that  portion  of  the  Network 
fdLihties  with  an  operating  vohage  of 
230  kV  or  more. 

24.  Main  Grid  Distance 

As  used  in  the  FPT  rate  schedules, 
Main  Grid  Distance  is  the  distance  in 
.iirline  miles  on  the  Main  Grid  between 
the  Point  of  Integration  (PO!)  and  the 
Point  of  Delivery  (PODj.  multiplied  by 
1.15. 

25.  Main  Grid  Interconnection  Terminal 

As  used  in  the  FPT  rate  schedules, 
Mam  Grid  Interconnection  Terminal 
refers  to  Main  Grid  terminal  facilities 
that  interconnect  the  FCRTS  with  n(jn- 
BPA  facilities. 

26.  Main  Grid  Miscellaneous  Facilities 

.\s  used  in  th<  FPT  rate  schedules. 
Shun  Grid  Miscellanfous  Facilities 
refers  to  switching,  transformation,  and 
other  facilities  of  the  Main  Grid  not 
included  in  other  components. 

27.  Main  Grid  Terminal 

As  used  in  the  FPT  rate  schedules, 
Main  Grid  Terminal  refers  to  the  Main 
Grid  terminal  facilities  located  at  the 
sending  and/or  receiving  end  of  a  line, 
exclusive  of  the  Interconnection 
terminals, 

28  Measured  Demand 

The  Measured  Demand  is  that  portion 
of  the  customers  Metered  or  Scheduled 
Demand  for  transmission  service  from 
BPA-TBL  under  the  applicable 
transmission  rate  schedule.  If 
transmission  service  to  a  point  of 
delivery,  or  from  a  point  of  receipt,  is 
provided  under  more  than  one  rate 
schedule,  the  portion  of  the  measured 
quantities  assigned  to  any  rate  schedule 
shall  be  as  specified  hv  (  ontract  The 
portion  of  the  total  .Measured  Demand 
so  assigned  shall  be  the  Measured 
Demand  for  transmission  ser\ice  for 
each  transmission  rate  schedule. 

29  Metered  Demand 

Hx(  ept  for  dynamic  schedules,  the 

Metered  Demand  :n  kilowatts  shall  be 
the  largest  uf  the  bU-minute  clock-hour 
Integrated  Demands  at  which  electric 


energy  is  delivered  (received)  for  a 
transmission  customer: 

a.  At  each  point  of  deliver>-  (receipt) 
for  which  the  Metered  Demand  is  the 
basis  for  the  determination  of  the 
Measured  Demand, 

b.  During  each  time  period  spetihed 
in  the  applicable  rate  schedule:  and 

c   During  any  hilling  period 
Such  largest  Integrated  Demand  shall 
be  determined  from  measurements 
made  in  accord  with  the  provisions  of 
the  applicable  contract  and  these 
GRSPs  This  amount  shall  be  adjusted  as 
provided  herein  and  in  the  applicable 
agreement  between  BPA-TBL  and  the 
customer 

For  one-way  Dynamic  Schedules,  the 
Metered  Demand  in  kilowatts  shall  be 
the  largest  10  minute  moving  average  of 
the  load  (generation)  at  the  point  of 
dehveri'  (receipt)   The  10-mmute 
moving  average  shall  he  assigned  Xo  the 
hour  in  which  the  10  minute  period 
ends  For  two-wav  Dynamic  Schedules 
the  Metered  Demand  in  kilowatts  shall 
be  the  largest  iiistantanpous  value  of  the 
Dvnamic  Schedule  during  the  hour. 

30  Montana  Intertie 

The  Montana  Intertie  is  the  doubie- 
circuit  500  kV  transmission  line  and 
associated  substation  facilities  from 
Broadview  Substation  to  Garrison 
Substation. 

31  Monthly  Firm  Service 

Mnnthlv  Firm  Service  is  Short-Term 
Firm  PTP  Transmission  Service  that 
starts  at  0000  of  any  date  and  stops  at 
00  00  at  least  28  days  later,  but  less  than 
or  equal  to  364  days  later 

32.  Monthh  \on-Firm  Service 

Monthlv  Son-Firm  Sen,'ice  is  Non- 
Firm  PTP  Transmission  Service  that 
starts  at  00  00  of  any  date  and  stops  at 
00  00  at  least  28  days  later,  but  less  than 
or  equal  to  31  days  later. 

33  Monthh  Transmission  Peak  Load 

Monthly  Transmission  Peak  Load  is 
the  peak  loading  on  the  Federal 
transmission  system  during  any  hour  of 
the  designated  billing  month, 
determined  bv  the  largest  hourly 
integrated  demand  produced  from  the 
sum  of  Federal  and  non-Federal 
generating  plants  m  BP.A  s  Control  .■\rea 
and  metered  flow  into  BPA  s  Control 
Area. 

34.  NetH'ork  (or  Integrated  Network) 

The  .VpfHorA  is  the  segment  of  the 
Federal  Columbia  River  Transmission 
System  (FCRTS)  for  which  the 
transmission  facilities  provide  the  bulk 
of  transmission  of  electric  power  within 
the  Pacific  Northwest. 


35.  Network  Integration  Transmission 
(NT)  Service 

Network  Integration  Transmission 
(NT)  Service  is  the  transmission  service 
provided  under  Part  III  of  the  Open 
Access  Transmission  Tariff. 

36.  Network  Load 

Network  Load  is  the  load  that  a 
Network  Customer  designates  for 
Network  Integration  Transmission 
Service  under  Part  III  of  the  Open 
Access  Transmission  Tariff.  The 
Network  Customer's  Network  Load  shall 
include  all  load  served  by  the  output  of 
any  Network  Resources  designated  by 
the  Network  Customer.  A  Network 
Customer  may  elect  to  designate  less 
than  its  total  load  as  Network  Load  but 
may  not  designate  only  part  of  the  load 
at  a  discrete  Point  of  Delivery.  Where  an 
Eligible  Customer  has  elected  not  to 
designate  a  particular  load  at  discrete 
Points  of  Deliverv'  as  Network  Load,  the 
Eligible  Customer  is  responsible  for 
.Tiaking  separate  arrangements  under 
Part  n  of  the  Tariff  for  any  Point-to- 
Point  Transmission  Service  that  may  be 
necessarv  for  such  non-designated  load. 

37.  Network  Upgrades 

Network  Upgrades  are  modifications 
or  additions  to  transmission-related 
facilities  that  are  integrated  with  and 
support  the  BPA-TBL's  overall 
Transmission  System  for  the  general 
benefit  of  all  users  of  such  Transmission 
System. 

38  Non-Firm  Point-To-Point  (PTP) 
Transmission  Service 

Non  -Firm  Poin  t-  To-Poin  t 
Transmission  Service  is  Point-To-Point 
Transmission  Service  under  the  Open 
Access  Transmission  Tariff  that  is 
reserved  and  scheduled  on  an  as- 
available  basis  and  is  subject  to 
Curtailment  or  interruption  as  set  forth 
in  Section  14.7  under  Part  II  of  the 
Tariff.  Non-Firm  PTP  Transmission 
Service  is  available  on  a  stand-alone 
basis  for  periods  ranging  from  one  hour 
to  one  month. 

39  Operating  Reserve — Spinning 
Reserx'e  Service 

Operating  Reserve — Spinning  Reserve 
Service  is  needed  to  serve  load 
immediately  in  the  event  of  a  system 
contingency.  Spinning  Reserve  Service 
may  be  provided  by  generating  units 
that  are  on-line  and  loaded  at  less  than 
maximum  output.  The  BPA-TBL  must 
offer  this  service  when  the  transmission 
service  is  provided  to  load  served  by 
generation  located  in  the  BPA  Control 
Area.  The  Transmission  or  Control  Area 
Service  Customer  must  either  purchase 
this  service  from  the  BPA-TBL  or  make 
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alternative  comparable  arrangements  to 
satisfy  its  Spinning  Reserve  Service 
obligation.  The  Transmission  or  Contrtjl 
Area  Service  Customers  obligation  is 
determined  consistent  with  North 
American  Electric  Reliability  Council 
(NERC),  Western  Systems  Coordinating 
Council  (WECC)  and  Northwest  Power 
Pool  (NWPP)  criteria. 

40.  Operating  Reserve — Supplemental 
Reserve  Service 

Operating  Reserve — Supplemental 
Reserve  Service  is  needed  to  serve  load 
in  the  event  of  a  system  contingency; 
however,  it  is  not  available  immediately 
to  serve  load  but  rather  within  a  short 
period  of  time.  Supplemental  Reserve 
Service  may  be  provided  by  generating 
units  that  are  on-line  but  unloaded,  by 
quick-start  generation  or  by 
interruptible  load.  The  BPA-TBL  must 
offer  this  service  when  the  transmission 
service  is  provided  to  load  served  by 
generation  located  in  the  BPA  Control 
Area.  The  Transmission  or  Control  Area 
Service  Customer  must  either  purchase 
this  service  from  the  BPA-TBL  or  make 
alternative  comparable  arrangements  to 
satisfy  its  Supplemental  Reserve  Service 
obligation.  The  Transmission 
Customer's  obligation  is  determined 
consistent  with  North  American  Electric 
Reliability  Council  (NERC),  Western 
Electricity  Coordinating  Council 
(WECC)  and  Northwest  Power  Pool 
criteria. 

4 1 .  Operating  Reserve  Requirement 

Operating  Reserve  Requirement  is  a 
party's  total  reserve  obligation  to  the 
BPA  Control  Area.  A  party  is 
responsible  for  purchasing  or  otherwise 
providing  Operating  Reserves  associated 
with  its  transactions  which  impose  a 
reserve  obligation  on  the  BPA  Control 
Area.  Operating  Reserve  Requirement  is 
composed  of  two  parts:  regulating 
reserve  obligation  and  contingency 
reserve  obligation. 

A  party's  regulating  reserve  obligation 
is  met  by  purchasing  Regulation  and 
Frequency  Response  Service.  The 
contingency  reserve  obligation  is 
satisfied  by  purchasing  or  otherwise 
providing  Operating  Reserve — Spinning 
Reserve  Service  and  Operating 
Reserve — Supplemental  Reserve 
ServicQ. 

The  specific  amounts  required  are 
determined  consistent  with  North 
American  Electric  Reliability  Council 
(NERC)  Policies,  the  Northwest  Power 
Pool  (NWPP)  Operating  Manual. 
"Contingency  Reserve  Sharing 
Procedure.  "  and  the  Western  Electricity 
Coordinating  Council  (WECC) 
"Minimum  Operating  Reliability 
Criteria"  (MORC). 


42.  Point(s)  of  Delivery  I  POD) 

Point(s)  on  the  BPA-TBL's 
Transmission  System,  or  transfer  points 
on  other  utility  systems  pursuant  to 
section  36  of  the  Open  Access 
Transmission  Tariff  (Tariff),  where 
capacity  and  energy  transmitted  by  the 
BPA-TBL  will  be  made  available  to  the 
Receiving  Party  under  Parts  II  and  HI  of 
the  Tariff  or  to  the  Transmission 
Customer  under  other  BPA  transmission 
service  agreements.  The  Point(s)  of 
Delivery  shall  be  specified  in  the 
Service  Agreement  for  Long-Term  Firm 
Point-to-Point  Service.  Network 
Integration  Transmission  Service,  and 
other  BPA-TBL  transmission  services. 

43.  Point  of  Integration  (POI) 

A  Point  of  Integration  is  the 
contractual  interconnection  point  where 
power  is  received  from  the  customer. 
Typically,  a  point  of  integration  is 
located  at  a  resource  site,  but  it  could  be 
located  at  some  other  interconnection 
point. 

44.  Point  of  Interconnection  (POI) 

A  Point  of  Interconnection  is  a  point 
where  the  facilities  of  two  entities  are 
intert:onnected.  This  term  has  the  same 
meaning  as  "Point  of  Integration"  and 
"Point  of  Receipt"  in  certain  pre-Open 
Access  Transmission  Tariff  service 
agreements. 

45.  Point(s)  of  Receipt  (PORI 

Pointlsl  of  Receipt  are  the  point(s)  of 
interconnection  on  the  BPA-TBL's 
Transmission  System  where  capacity 
and  energy  will  be  made  available  to  the 
BPA-TBL  by  the  Delivering  Party  under 
Parts  II  and  III  of  the  Open  Access 
Transmission  Tariff.  The  Point(s)  of 
Receipt  shall  be  specified  in  the  Service 
Agreement  for  Long-Term  Firm  Point-to- 
Point  Service,  Network  Integration 
Transmission  Service,  and  other  BPA- 
TBL  transmission  services. 

46.  Ratchet  Demand 

The  Ratchet  Demand  in  kilowatts  or 
kilovars  is  the  maximum  demand 
established  during  a  specified  period  of 
time  either  during,  or  prior  to,  the 
current  billing  period.  The  Ratchet 
Demand  shall  be  the  maximum  demand 
established  during  the  previous  11 
billing  months.  If  a  Transmission 
Demand  has  been  decreased  pursuant  to 
the  terms  of  the  transmission  agreement 
during  the  previous  11  billing  months, 
such  decrease  will  be  reflected  in 
determining  the  Ratchet  Demand.  The 
Ratchet  Demand  for  reactive  power  is 
defined  in  the  Power  Factor  Penalty 
Charge  at  section  ll.D  of  these  GRSPs. 


47.  Reactive  Power 

Reactive  Power  is  the  out-of-phase 
component  of  the  total  volt-amperes  in 
an  electric  circuit.  Reactive  Power  has 
two  components:  reactive  demand 
(expressed  in  kilovars  or  kVAr)  and 
reactive  energy  (expressed  in 
kilovarhours  or  kVArh). 

48.  Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service 

Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service  is 
required  to  maintain  voltage  levels  on 
the  BPA-TBL's  transmission  facilities 
within  acceptable  limits.  In  order  to 
maintain  transmission  voltages  on  the 
BPA-TBL's  transmission  facilities 
within  acceptable  limits,  generation 
facilities  (in  the  Control  Area  where  the 
BPA-TBL's  transmission  facilities  are 
located)  are  operated  to  produce  (or 
absorb)  reactive  power.  "Thus.  Reactive 
Supply  and  Voltage  Control  from 
Generation  Sources  Service  must  be 
provided  for  each  transaction  on  the 
BPA-TBL's  transmission  facilities.  The 
amount  of  Reactive  Supply  and  Voltage 
Control  from  Generation  Sources 
Service  that  must  be  supplied  with 
respect  to  the  Transmission  Customer's 
transaction  will  be  determined  based  on 
the  reactive  power  support  necessary  to 
maintain  transmission  voltages  within 
limits  that  are  generally  accepted  in  the 
region  and  consistently  adhered  to  by 
the  BPA-TBL.  The  Transmission 
Customer  must  purchase  this  service 
from  the  BPA-TBL. 

49.  Regulation  and  Frequency  Response 
Service 

Regulation  and  Frequency  Response 
Service  is  necessary  to  provide  for  the 
continuous  balancing  of  resources 
(generation  and  interchange)  with  load 
and  for  maintaining  scheduled 
Interc:onnection  frequency  at  sixty 
cycles  per  second  (60  Hz).  Regulation 
and  Frequency  Response  Service  is 
accomplished  by  committing  on-line 
generation  whose  output  is  raised  or 
lowered  (predominantly  through  the  use 
of  automatic  generating  control 
equipment)  as  necessary  to  follow  the 
moment-by-moment  changes  in  load. 
The  obligation  to  maintain  this  balance 
between  resources  and  load  lies  with 
the  BPA-TBL.  The  BPA-TBL  must  offer 
this  service  when  the  transmission 
service  is  used  to  serve  load  within  its 
Control  Area.  The  Transmission 
Customer  must  either  purchase  this 
service  from  the  BPA-TBL  or  make 
alternative  comparable  arrangements  to 
satisfy  its  Regulation  and  Frequency 
Response  Service  obligation. 
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50.  Reliability  Obligations 

Reliahilitv  Ohiigatinns  are  the 
obligations  that  a  party  with  resources 
or  loads  in  the  BPA  Control  Area  must 
provide  in  order  to  meet  minimum 
reliabilitv  standards   Reliability 
Obligations  shall  be  determined 
consistent  with  applicable  North 
American  Electric  Reliability  Council 
(NERC).  Western  Electricity 
Coordinating  Council  (WECC).  and 
Northwest  Power  Pool  (NWPP) 
standards.  BPA-TBL  offers  Ancillary- 
Services  and  Control  Area  Services  to 
allow  resources  or  loads  to  meet  their 
Reliability  Obligations. 

51.  Capacity  Reserved 

The  maximum  amount  of  capacity 
and  energy  that  BPA-TBL  agrees  to 
transmit  for  the  Transmission  Customer 
over  the  BP.A-TBL's  Transmission 
System  between  the  Point(s)  of  Receipt 
and  the  Point(s)  of  Delivery-  under  Part 
II  (if  the  Open  Access  Transmission 
Tariff.  Reserved  Capacity  shall  be 
expressed  in  terms  of  whole  megawatts 
on  a  sixty  (60)  minute  interval 
(commencing  on  the  clock  hour)  basis. 
In  cases  where  Dynamic  Schedules  are 
involved,  the  Reserved  Capacity  must  be 
set  at  a  level  to  accommodate  (a)  a 
demand  equal  to  the  largest  ten-minute 
(10)  moving  average  of  the  load  or 
generation  expected  to  occur  during  the 
contract  period  for  one-way  Dynamic 
Schedules  used  to  transfer  generation  or 
load  from  one  Control  Area  to  another 
Control  Area;  or  (b)  a  demand  equal  to 
the  instantaneous  peak  demand  for 
each  direction,  of  the  supplemental 
Control  Area  sery-ice  request  expected  to 
occur  during  the  contract  period  for 
two-way  Dynamic  Transfers,  used  to 
provide  supplemental  Control  .^rea 
sery-ices.  The  supplemental  C.ontro! 
Area  service  response  shall  always  be 
the  lesser  of  the  Control  Area  service 
request  or  the  Reserved  Capacity 
associated  with  the  supplemental 
Control  Area  service 

52  Scheduled  Demand 

Scheduled  Demand  is  the  hourly 
demand  at  which  electric  energy  is 
scheduled  for  transmission  no  the 
FCRTS 

53.  Scheduling,  System  Control  and 
Dispatch  Service 

Scheduling.  System  Control  and 
Dispatch  Service  is  required  to  schedule 
the  movement  of  power  through,  out  of. 
within,  or  into  a  Control  Area.  This 
service  can  be  provided  only  by  the 
operator  of  the  Control  .\rea  in  whirh 
the  transmission  facilities  used  for 
transmission  service  are  located  The 


Transmission  (.ustomer  must  purchase 
this  service  from  the  BF'A-TBL. 

54.  Secondary  System 

As  used  in  the  FPT  rate  schedules. 
Secondan-  System  is  that  portion  of  the 
Network  facilities  with  an  operating 
voltage  between  69  kV  to  less  than  230 
kV. 

55.  Secondan,'  Systpm  Distance 

As  used  in  the  FPT  rate  schedules, 
Secondan-  System  Distance  is  the 
number  of  circuit  miles  of  Secondary' 
System  transmission  lines  between  the 
secondary-  Point  of  Integration  and 
either  the  Main  Grid  or  the  secondary- 
Point  of  Delivery  (POD),  or  betw-een  the 
Main  Grid  and  the  secondar\  POD 

56  Secondary  System  Interconnection 
Terminal 

As  used  m  the  FPT  rate  schedules, 
Secondan  System  Interconnection 
Terminal  refers  to  the  terminal  facilities 
on  the  Sect)ndary  System  that 
interconnect  the  FCRTS  with  non-BPA- 
TBL  facilities. 

57.  Secondary  System  Intermediate 
Terminal 

As  used  in  the  FPT  rate  schedulos, 
Secondary  System  Intermediate 
TerminalTefeTS  to  the  first  and  final 
terminal  facilities  m  the  Secondary 
System  transmission  path,  exclusive  of 
the  Secondary  System  Interconnection 
terminals. 

58.  Secondan-  Transformation 

As  used  in  the  FPT  rate  schedules, 
Secondan-  Transformation  refers  to 

transformatinn  from  Mam  Grid  to 
Secondary  System  facilities 

59.  Short-Term  Firm  Point-To-Point 
IPTP)  Transmission  Service 

Short-Term  Firm  Pomt-To-Point 
Transmission  Sen'ice  is  Firm  Point-To- 
Point  Transmission  Serv-ice  under  Part  II 
of  the  Open  .Access  Transmission  Tariff 
w-ith  a  term  of  less  than  one  year  Short- 
Term  Firm  Point-To-Point  Transmission 
Service  of  duration  of  less  than  one 
calendar  day  is  sometimes  referred  to  as 
Hourly  Firm  Point-To-Pomt 
Transmission  Serv-ice. 

60  Southern  Intertie 

The  Southern  Intertie  is  the  segment 
of  the  FCRTS  that  includes,  but  is  not 
limited  to,  the  major  transmission 
facilities  consisting  of  two  500  kV  AC 
lines  from  John  Day  Substation  to  the 
Oregon-California  border,  a  portion  of 
the  500  kV  AC  line  from  Buckley 
Substation  to  Summer  Lake  Substation; 
and  the  500  kV  AC  Intertie  facilities. 
which  include  Captain  Jack  Substation 


the  Alvey-Meridian  AC  line,  one  1.000 
kV  DC  line  between  the  Celilo 
Substation  and  the  Oregon-Nevada 
border,  and  associated  substation 
facilities. 

61.  Spill  Condition 

Spill  Condition,  for  the  purpose  of 
determining  credit  or  payment  for 
Deviations  under  the  Energy  Imbalance 
and  Generation  Imbalance  rates,  exists 
when  spill  physically  occurs  on  the 
BPA  system  due  to  lack  of  load  or 
market.  Spill  due  to  lack  of  load  or 
market  typically  occurs  during  periods 
of  high  flows  or  flood  control 
implementation,  but  can  also  occur  at 
other  times.  Discretionary  spill,  where 
BPA  may  choose  whether  to  spill,  does 
not  constitute  a  Spill  Condition.  Spill 
for  fish  is  included  in  discretionary  spill 
and  is  not  a  Spill  Condition. 

62.  Spinning  Reserve  Requirement 
Spinning  Resen'e  Requirement  is  a 

portion  of  a  party's  Operating  Reserve 
Requirement  to  the  BPA  Control  Area.  A 
party  IS  responsible  for  purchasing  or 
otherwise  providing  Operating 
Reserve — Spinning  Reserve  Service 
associated  with  its  transactions  which 
impose  a  reserve  obligation  on  the  BPA 
Control  Area. 

The  specific  amounts  required  are 
determined  consistent  with  North 
American  Electric  Reliability  Council 
(NERC)  Policies,  the  Northwest  Power 
Pool  (NWPP)  Operating  Manual, 
"Contingency  Reserve  Sharing 
Procedure,"  and  the  Western  Electricity 
Coordinating  Council  (WECC) 
"Minimum  Operating  Reliability 
Criteria"  (MORC). 

63.  Supplemental  Resen'e  Requirement 
Supplemental  Reserve  Requirement  is 

a  portion  of  a  party's  Operating  Reserve 
Requirement  to  the  BPA  Control  Area  A 
party  is  responsible  for  purchasing  or 
otherwise  providing  Operating 
Reserve — Supplemental  Reserve  Service 
associated  with  its  transactions  which 
impose  a  reserve  obligation  on  the  BPA 
Control  .\rea. 

The  specific  amounts  required  are 
determined  consistent  with  North 
American  Electric  Reliability  Council 
(NERC)  Policies,  the  Northwest  Power 
Pool  (NWPP)  Operating  Manual. 
"Contingency  Reserve  Sharing 
Procedure."  and  the  Western  Electricity 
Coordinatiag  Council  (WECC) 
"Minimum  Operating  Reliability 
Criteria""  (MORC). 

64.  Total  Transmission  Demand 
Total  Transmission  Demand  is  the 

sum  of  all  the  transmission  demands  as 
defined  in  the  applicable  agreement. 
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65.  Transniisston  Customer 

A  Transmission  Customer  is  any 
Eligible  Customer  (or  its  Designated 
Agent)  under  the  Open  Access 
Transmission  Tariff  that  (a)  executes  a 
Service  Agreement,  or  (b)  requests  in 
writing  that  the  BPA-TBL  file  with  the 
Commission,  a  proposed  unexecuted 
Service  Agreement  to  receive 
transmission  service  under  Part  II  of  the 
Tariff.  In  addition,  a  Transmission 
Customer  is  an  entity  that  has  executed 
any  other  transmission  service 
agreement  with  the  BPA-TBL. 

66.  Transmission  Demand 

Transmission  Demand  is  the 
maximum  amount  of  rapacity  and 
energy  that  the  BPA-TBL  agrees  to 
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the  Point(s)  of  Delivery 

67.  Transmission  Provider 

The  Bonneville  Power 
Administration's  Transmission  Business 
Line  (BPA-TBL)  that  owns,  controls,  or 
operates  facilities  used  for  the 
transmission  of  electric  energy  in 
interstate  commerce  and  provides 
transmission  service  under  the  Open 
Access  Transmission  Tariff  and  other 
agreements. 

68.  Utility  Delivery 

The  Utility  Delivery  segment  is  that 
segment  of  the  FCRTS  that  provides 


.i:..i  \  'i,  }■  :rin  t'l'i'  !  rdn^inissi' iii 
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later. 

Issued  in  Portland.  Oregon,  on  December 

12    2002 

Adrntnistrctur  and  Chief  Executive  Officer. 
Jvu  rvw    n?_  i7<i7fi  Filed  12-19-02:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-7424-9J 

Proposed  National  Pollutant  Discharge 
Elimination  System  (NPDES)  General 
Permit  tor  Storm  Water  Discharges 
From  Construction  Activities 

AGENCY:  Knvironmontdl  I'rutection 

Agenc:v  (EPA). 

ACTION:  Notice  of  availability  for 

cominent. 

SUMMARY:  EPA  Regions  1,  2.  3.  5.  6.  7. 
a,  I)    iMil  10  today  are  proposing EPA's 
NPI  ral  permits  for  discharges 

from  largu  and  small  construction 
activity.  Hereinafter,  the  terms  "permit" 
or  "construction  general  permit"  or 
"CGP"  will  replace  "permits."  Today's 
proposed  permit  will  replace  the 
existing  permit  covering  large 
construction  sites  in  EPA  Regions  1.  2. 
3.  7,  8.  9  and  10  that  expires  on 
February  17.  2003  and  the  permit 
covering  large  construction  sites  in  EPA 
Region  6  that  expires  |uly  6.  2003. 
Today's  proposed  permit  would  also 
cover  large  construction  sites  in  EPA 
Region  5  In  addition,  today's  proposed 
permit  incorporates  coverage  of  small 
construction  activity  in  EPA  Regions  1 . 
2.  3.  5.  6.  7.  8.  9  and  10.  Todays 
proposed  permit  is  similar  to  the  1998 
permits  and  will  authorize  the  discharge 
of  pollutants  in  storm  water  runoff 
associated  with  c(mstruction  activities 
in  accordance  with  the  terms  and 
conditions  described  therein. 

Note:  EPA  is  also  announcing  its 
intention  to  propose,  in  a  subsequent 
rulemaking,  to  delay  the  permit 
authorization  deadline  set  forth  in  the 
NPDES  regulations  as  it  may  relate  to  oil 
and  gas  construction  activity  that 
disturbs  between  one  and  five  acres  of 
land.  The  Agency  intends  to  propose  to 
delay  this  deadline  in  order  to  better 
evaluate  the  impact  of  the  permit 
requirements  on  the  oil  and  gas  industry 
and  the  best  management  practices  to 
prevent  contamination  of  storm  water 
runoff,  while  analyzing  the  scope  and 
effect  of  33  U.S.C.  1342  (1){2)  and  other 
provisions  of  the  Clean  Water  Act. 
DATES:  Comments  on  the  proposed 
general  permit  must  be  postmarked  by 
F..bniarv  "H.  2003. 
ADOHESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Send 
written  comments  to:  Follow  the 
detailed  instructions  as  provided  in 
Section  IB 

tOH  FUHTMER  INFORMATION  CONTACT:  For 

lurtner  inlormatiun  on  tne  proposed 
NPDES  general  permit,  contact  the 


appropriate  EPA  Regional  Office  listed 
in  Section  IF.  or  contact  [ack  Faulk. 
Office  of  Wastewater  Management. 
Office  of  Water.  EPA  Headquarters  at 
tel.:  202-564-0768  or  e-mail: 
fnulk.  iack&epa.gov. 

SUPPLEMENTARY  INFORMATION 
1.  (  ■fiif!  .tl   llltni  Hi.itinn 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2002-0055. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Water  Docket 
in  the  EPA  Docket  Center.  (EPA/DC) 
EPA  West.  Room  B102.  1301 
Constitution  Ave..  NW..  Washington. 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  U^gal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744.  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426. 

2.  Elertmnic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register'  listings  at 
h  tip  J I  www.  epa  gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search." 
then  key  in  the  appropriate  docket 
identification  number 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets 
Information  claimed  as  CBl  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Section  I.A.I. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 


submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPAs  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA.  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

EPA  seeks  comment  on  the  proposed 
permit  and  on  the  accompanying  fact 
sheet.  EPA  is  not.  at  this  time,  seeking 
comment  on  a  possible  proposed 
revision  of  the  permit  application 
deadline  for  storm  water  discharges 
associated  with  small  construction 
activity  in  40  CFR  122.26(e)(8)  as  it  may 
relate  to  oil  and  gas  construction 
activity  that  disturbs  between  one  and 
five  acres  of  land.  When  EPA  proposes 
to  make  such  a  revision,  the  Agency  will 
seek  comment  on  such  proposal  at  that 
time. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
cmd  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD-ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 


Federal  Register/ Vol.  67,  No.  245 /Friday,  December  20.  2002 /Notices 


•8117 


CD-ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  pubHc  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
Docket  ID  No.  OW-2002-0055.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  ow- 
docket@epa.gov.  Attention  Docket  ID 
No.  OW-2002-0055.  In  contrast  to 
EPA's  electronic  public  docket.  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket.  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket 

iii.  Disk  or  CD-ROM.  You  may  submit 
comments  on  a  disk  or  CD-ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  IB. 2.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  specid!  (  haracters  and 
any  form  of  encr^'ption 

2.  By  Mail.  Sena  the  original  and  three 
copies  of  your  comments  to:  Water 
Docket,  Environmental  Protection 
Agency,  Mailcode:  4101T.  1200 
i'ennsylvania  Ave.,  NW  ,  Washington, 
DC,  20460.  Attention  Docket  ID  No. 
OW-2002-0055. 

3  By  Hand  Delivery  or  Courier. 
Deliver  vour  comments  to:  Public 
Reading  Room.  Room  B102,  EPA  West 
Building,  1301  Constitution  Avenue, 


NW.,  Washington.  DC  20004.  Attention 
Docket  ID  No.  OW-2002-0055.  Such 
deliveries  are  only  accepted  during  the 
Dockets  normal  hours  of  operation  as 
identified  in  Section  I.A.I. 

C.  Public  Hearings 

EPA  has  not  scheduled  any  public 
hearings  to  receive  public  comment 
concerning  the  proposed  permits  in 
view  of  the  more  informal  public 
meetings  that  will  be  held  and  limited 
attendance  at  previous  hearings  which 
have  been  held  related  to  the 
construction  general  permit.  All  persons 
will  continue  to  have  the  right  to 
provide  written  comments  at  any  time 
during  the  public  comment  period. 
However,  interested  persons  may 
request  a  public  hearing  pursuant  to  40 
CFR  124.12  concerning  the  proposed 
permit   Requests  for  a  public  hearing 
must  be  sent  or  delivered  in  writing  to 
the  same  address  as  provided  above  for 
public  comments  prior  to  the  close  of 
the  comment  period.  Requests  for  a 
public  hearing  must  state  the  nature  of 
the  issues  proposed  to  be  raised  in  the 
hearing.  Pursuant  to  40  CFR  124.12, 
EPA  shall  hold  a  public  hearing  if  it 
finds,  on  the  basis  of  requests,  a 
significant  degree  of  public  interest  in  a 
public  hearing  on  the  proposed  permit. 
If  EPA  decides  to  hold  a  public  hearing, 
a  public  notice  of  the  date,  time  and 
place  of  the  hearing  will  be  made  at 
least  30  days  prior  to  the  hearing.  Any 
person  ma\'  provide  written  or  oral 
statements  and  data  pertaining  to  the 
proposed  permit  at  the  public  hearing. 

D.  Public  Meetings 

EPA  will  be  holding  a  series  of  more 
informal  public  meetings  which  will 
include  a  presentation  on  the  draft 
permits  and  a  question  and  answer 
session.  Due  to  an  informal  public 
meeting's  ability  to  acconunodate  group 
discussion  and  question  and  answer 
sessions,  public  meetings  have  been 
used  for  manv  storm  water  general 
permits  and  appear  to  be  more  valuable 
than  formalized  public  hearings  in 
helping  the  public  understand  a  draft 
storm  water  permit  and  identify  the 
issues  of  concern.  Written,  but  not  oral, 
comments  for  the  official  permit  record 
will  be  accepted  at  the  public  meetings. 
Comments  generated  from  what  was 
learned  at  a  public  meeting  (or 
discussion  with  someone  who  did 
attend)  can  be  submitted  any  time  up  to 
the  end  of  the  comment  period.  More 
information  on  these  meetings  will  be 
available  on  the  Internet  at  http://  . 
u^v\^■  epa.gov/npdes/stormwater  and  on 
the  various  EPA  Regional  Web  sites  (e.g. 
h  ftp  ://www.  epa  .gov/ region  6/s  ws  for 
EPA  Region  6,  http://www.epa.gov/ 


rlOearth/stormwater.htm  for  EPA 
Region  10)  as  soon  as  dates  and 
locations  have  been  finalized. 

E.  Finalizing  the  Permit 

After  the  close  of  the  public  comment 
period,  EPA  will  issue  a  final  permit 
decision.  This  decision  will  not  be  made 
until  after  all  public  comments  have 
been  considered  and  appropriate 
changes  made  to  the  permit.  A 
Responses  to  Comments  will  be 
included  as  part  of  the  final  permit 
decision. 

F.  Who  Are  the  EPA  Regional  Contacts 
for  This  Proposed  Permit? 

For  EPA  Region  1 ,  contact  Thelma 
Murphy  at  tel.:  (617)  918-1615  or  e-mail 
at  murphy.thelma@epa.gov. 

For  EPA  Region  2 ,  contact  Keiren 
O'Brien  at  tel.:  (212)  637-371 7  or  e-mail 
at  obrien.karen@epa.gov  or  for  Puerto 
Rico,  Sergio  Bosques  at  tel.:  (787)  977- 
5838  or  e-mail  at 
bosques.  sergio@epa  .gov. 

For  EPA  Region  3,  contact  William 
Toffel  at  tel.:  (215)  814-5706  or 
toffel.william@epa.gov 

For  EPA  Region  5,  contact  Brian  Bell 
at  tel.:  (312)  886-0981  or  e-mail  at 
beU.brianc@epa  gov. 

For  EPA  Region  6,  contact  Brent 
Larsen  at  tel.:  (214)  665-7523  or  e-mail 
at:  larsen.brent@epa.gov. 

For  EPA  Region  7.  contact  Mark 
Matthews  at  tel.:  (913)  551-7635  or  e- 
mail  at:  matthews.mark@epa.gov. 

For  EPA  Region  8.  contact  Vem  Berry 
at  tel.:  (303)  312-6234  or  e-mail  at: 
berry.  vem@epa  .gov. 

For  EPA  Region  9,  contact  Eugene 
Bromley  at  tel.:  (415)  972-3510  or  e- 
mail  at  bromley.eugene@epa.gov 

For  EPA  Region  10,  contact  Misha 
Vakoc  at  tel.:  (206)  553-6650  or  e-mail 
at  vakoc.misha@epa.gov. 

II.  Background 

A  Statutory  and  Regulatory  History 

Section  405  of  the  Water  Quality  Act 
of  1987  (WQA)  added  section  402(p)  of 
the  Clean  Water  Act  (CWA).  which 
directed  the  Enviroimiental  Protection 
Agency  (EPA)  to  develop  a  phased 
approach  to  regulate  storm  water 
discharges  under  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program.  EPA  published  a  final 
regulation  on  the  first  phase  on  this 
program  on  November  16,  1990, 
establishing  permit  application 
requirements  for  "storm  water 
discharges  associated  with  industrial 
activity.'  EPA  defined  the  term  "storm 
water  discharge  associated  with 
industrial  activity"  in  a  comprehensive 
manner  to  cover  a  wide  variety  of 


•HI  IH 


hedjTdl   Kt'tjisttT    Vo!    R7    \'fi    24S/Fridav.  Dfirember 


:i)02/ Notices 


facilities.  Construction  activities  that 
disturb  at  least  five  acres  of  land  and 
have  point  source  discharges  to  wafers 
of  the  U.S.  are  defined  as  an  "industrial 
activity"  per  40  CFR  122.26{b)(14)(x). 
Phase  II  of  the  storm  water  program 
was  published  in  the  Federal  Register 
on  December  8,  1999.  Phase  II  includes 
sites  disturbing  greater  that  one  acre  and 
less  than  five  acres  as  well  as  sites  less 
than  one  acre  of  total  land  area  that  are 
part  of  a  larger  common  plan  of 
development  or  sale  if  the  larger 
common  plan  will  ultimately  disturb 
equal  to  or  greater  than  one  and  less 
than  five  acres.  Small  construction 
activity  is  defined  per  40  CFR 
122.26{b)(15)(i). 

In  developing  the  Phase  II  storm  water 
regulations,  EPA  conducted  analysis  of 
the  potential  impacts  of  the  regulation 
on  the  National  economy  and  also 
analyzed  impacts  on  small  businesses. 
These  impacts  focused  on 
implementation  of  sediment  and  erosion 
control  practices  or  best  management 
practices  to  reduce  pollutants 
commonly  associated  with  construction 
storm  water  discharges.  In  performing 
these  analyses,  EPA  considered  affected 
industrial  sectors,  including  the  oil  and 
gas  industry.  EPA  determined  that  few, 
if  any.  oil  and  gas  exploration  sites 
would  be  affected  by  Phase  II  and 
impacts  on  the  accuracy  of  Phase  II  rule 
cost  estimates  were  unlikely  to  be 
significant.  Therefore,  EPA  did  not 
include  oil  and  gas  exploration  sites  in 
the  Final  Draft  of  the  Economic  Analysis 
of  the  Phase  II  Final  Rule.  Since  January 
2002.  information  has  become  available 
indicating  that  close  to  30,000  oil  and 
gas  sites  may  be  affected  by  the  Phase 
II  storm  water  regulations.  In  the  spirit 
of  Executive  Order  13211.  which  directs 
EPA  to  consider  the  impact  of  its  actions 
on  energy-related  production  activities, 
the  Agency  believes  it  is  important  to 
review  the  economic  analysis  of  the 
Phase  II  rule  to  determine  the  impact  on 
the  oil  and  gas  industry.  In  evaluating 
the  impact,  the  Agency  will  work,  with 
states,  industry,  and  other  entities  to 
leather  and  evaluate  data  on  the 
development  and  use  of  appropriate 
best  management  practices  for  the  oil 
and  gas  industry.  EPA  will  also 
continue  to  review  the  scope  and  effect 
of  33  use.  1342(1){2).  relating  to  oil 
and  gas  exploration  activities,  and  other 
provisions  of  the  Clean  Water  Act.  EPA 
intends  in  the  very  near  future  to 
propose  to  extend  the  March  10.  2003. 
permit  authorization  deadline  for  Phase 
II  oil  and  gas  facilities  to  be  covered  by 
a  storm  water  permit. 


B.  Summary  of  Significant  Changes 
From  1998  Construction  General  Permit 

This  permit  replaces  the  previous 
Construction  General  Permits  which 
were  issued  for  a  five-year  term  by 
various  EPA  Regions  in  February  1998 
(63  FR  7858)  and  July  1998  (63  FR 
36490).  The  organization  and 
numbering  of  today's  draft  CGP  has 
been  revised  slightly  from  the  1998  CGP 
to  more  clearly  present  permittee 
responsibilities.  In  addition,  following 
is  a  list  of  significant  changes  included 
in  the  draft  CGP  as  compared  to  the 
February  1998  CGP.  These  changes  are 
discussed  in  more  detail  in  the  CGP  fact 
sheet. 

1.  Change  in  Permit  Areas  Covered 

i.  Additions 

a.  Indian  Country'  within  the  States  of 
Michigan,  Wisconsin,  Minnesota, 
Louisiana.  Oklahoma.  New  Mexico,  and 
Texas. 

b.  State  of  New  Mexico. 

c.  Discharges  in  the  State  of  Oklahoma 
that  are  not  under  the  authority  of  the 
Oklahoma  Department  of  Environmental 
Quality,  including  activities  associated 
with  oil  and  gas  exploration,  drilling, 
operations,  and  pipelines  (includes  SIC 
codes  1311, 1381, 1382, 1389, and 
5171),  and  point  source  discharges 
associated  with  agricultural  production, 
services,  and  silviculture,  and 

d.  Discharges  in  the  State  of  Texas 
that  are  not  under  the  authority  of  the 
Texas  Commission  on  Environmental 
Quality  (formerly  TNRCC).  including 
activities  associated  with  the 
exploration,  development,  or 
production  of  oil  or  gas  or  geothermal 
resources,  including  transportation  of 
crude  oil  or  natural  gas  by  pipeline. 

ii.  Deletions 

a.  State  of  Maine. 

b.  Indian  Countr\'  within  the  State  of 
Maine. 

c.  State  of  Arizona. 

2  Small  construction  activities  (those 
disturbing  one  to  five  acres)  added  to 
eligibility  provisions. 

3.  Uncontaminated  excavation 
dewatering  added  as  an  allowable  non- 
storm  water  discharge. 

4.  Eligibility  provisions  for  discharges 
threatening  water  quality  clarified. 

5.  Restrictions  on  and  documentation 
of  discharges  to  waters  with  Total 
Maximum  Daily  Loads  ITMDLsl  added 

6.  Eligibility  requirements  specific  to 
the  National  Historic  Preservation  Act 
added. 

7.  Small  construction  waiver 
availability  added. 

8.  Discharge  authorization  timeframe 
changed  from  48  hours  after  NOI 


submission  to  immediately  upon 
submission  of  a  complete  and  accurate 
NOI. 

9.  NOI  content  requirements  (and 
draft  revised  NOI  Form)  modified  to 
include: 

i.  Nature  of  construction  project, 

ii.  Name  of  Indian  reservation  or 
affiliated  Tribe. 

iii.  Address  of  SWPPP  location 
changed  from  optional  to  required. 

iv.  Receivinu  w.itt-r  n.iine  clarified  to 
indicate  MS4  ndxnc  may  be  appropriate 
response. 

v.  Identification  of  whether  site  is  part 
of  larger  common  plan  and  if  site  is 
large  or  snial!   mti 

vi.  Natioiidl  iii,-.t()n(  ('reservation  Act 
eligibility  certification. 

10.  Notification  of  potential  waiting 
periods  for  permit  authorization  in 
certain  areas  as  necessitated  for  the 
protection  of  endangered  or  thn  afpntH 
species  added. 

1 1 .  Clarification  that  partial  final 
stabilization  is  acceptable  in  certain 
instances. 

12.  Elimination  of  the  need  to 
estimate  runoff  coefficient  of  the  site  for 
pre-  and  post-construction. 

13.  Option  for  weekJy  site  inspections 
rather  than  biweekly  inspections  with 
foUowup  inspections  after  each  rain 
event  added. 

14.  Inspection  requirements  for  linear 
construction  projects  clarified. 

15.  Procedures  for  addressing  non- 
attainment  of  water  quality  standards 
added. 

16.  Standard  conditions  revised 
consistent  with  40  CFR  122.41. 

17  Delegation  of  signatory  authorities 
for  all  reports  other  than  NOIs,  can  be 
retained  on-site  in  the  SWPPP  rather 
than  submitted  to  EPA. 

C.  Summary  of  Terms  and  Conditions  of 
Proposed  General  Permit 

1.  Discharges  Covered 

Operators  of  large  and  small 
construction  activities  within  the  areas 
listed  below  may  be  eligible  to  obtain 
coverage  under  this  permit  for  allowable 
storm  water  and  non-storm  water 
discharges: 

Region  1  The  Commonwealth  of 
Massachusetts  and  the  State  of  New 
Ham[i-rurt    Indian  Country  in  the 
Comni<iiiwe.ilth   if  Massachusetts  and 
the  States  of  Kh   .i-   Island  and 
Connecticut;  and  Federal  facilities  in 
Vermont. 

Region  2  The  Commonwealth  of 
Puerto  Rico  and  Indian  Country  in  the 
State  of  New  York. 

Region  3:  District  of  Columbia;  and 
Federal  facilities  in  the  State  of 
Delaware. 
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Hfgmn  n  Indian  f>iuntr\'  in  the  States 
of  Michigan,  Minnesota,  and  Wisconsin. 

Region  6:  The  State  of  New  Mexico 
Indian  Countr\'  in  the  States  of 
Liiuisiand.  Okldhuma.  Texas,  and  New 
Mpxico  {except  Nava|(.i  Reservation 
Lands  [see  Region  9i  and  Ute  Mountain 
Kesenation  Lands  (see  Region  8)); 
discharges  in  the  State  of  Oklahoma  that 
are  not  under  the  authority  of  the 
Oklahoma  Department  of  Environmental 
Quality,  including  activities  associated 
with  nil  and  gas  exploration,  drilling, 
operations,  and  pipelines  (includes  SIC 
codes  1311.  1381,  1382.  1389. and 
5171),  and  point  source  discharges 
associated  with  agricultural  production, 
services,  and  silviculture;  and 
discharges  in  the  State  of  Texas  that  are 
not  under  the  authority  of  the  Texas 
Commission  on  Environmental  Quality 
(formerly  the  Texas  Natural  Resource 
Conservation  CommissionJ,  including 
activities  associated  with  the 
exploration,  development,  or 
production  of  oil  or  gas  or  geothermal 
resources,  including  transportation  of 
crude  oil  or  natural  gas  by  pipeline. 

Region  7:  Indian  Country  in  the  States 
of  Iowa,  Kansas,  and  Nebraska  (except 
Pine  Ridge  Reservation  Lands  (see 
Region  8)). 

Region  8:  Federal  facilities  in 
Colorado;  Indian  Country  in  Colorado 
(as  well  as  the  portion  of  the  Ute 
Mountain  Reservation  located  in  New 
Mexico),  Montana,  North  Dakota  (as 
well  as  that  portion  of  the  Standing 
Rock  Reservation  located  in  South 
Dakota  and  excluding  the  portion  of  the 
lands  within  the  former  boundaries  of 
the  Lake  Traverse  Reservation,  which  is 
covered  under  the  permit  for  areas  of 
South  Dakota),  South  Dakota  (as  well  as 
the  portion  of  the  Pine  Ridge 
Reservation  located  in  Nebraska  and  the 
portion  of  the  lands  within  the  former 
boundaries  of  the  Lake  Traverse 
Reservation  located  in  North  Dakota  and 
excluding  the  Standing  Rock 
Reservation  which  is  covered  under  the 
permit  for  areas  of  North  Dakota] .  Utah 
(except  Goshute  and  Navajo  Reservation 
lands  (see  Region  9)),  and  Wyoming. 

Region  9:  The  Islands  of  American 
Samoa  and  Guam,  Johnston  Atoll, 
Midway/Wake  Islands  and 
Commonwealth  of  the  Northern  Mariana 
Mands;  Indian  Countr\-  in  Anzona  (as 
well  as  Navajo  Reservation  lands  in 
New  Mexico  and  Utah).  California,  and 
Nevada  (as  well  as  the  Duck  Valley 
Reservation  in  Idaho,  the  Fort 
McDermift  Reservation  in  Oregon,  and 
the  Goshute  Reser\'ation  in  Utah). 

Region  10:  The  States  of  Alaska  and 
Idaho;  Indian  Countr>  in  Alaska.  Idaho 
(except  Duck  Valley  Reservation  (see 
Region  9)),  Washington,  and  Oregon 


(except  for  Fort  McDermitt  Resenation 
(see  Region  9j);  and  Federal  facilities  in 
Washington. 

2.  Limitations  on  Coverage 

The  proposed  general  permit  includes 
a  number  of  eligibility  restrictions 
including:  post-construction  discharges; 
discharges  which  may  adversely  affect 
endangered  or  threatened  species  and 
critical  habitat,  or  historic  properties; 
discharges  which  may  cause  or 
contribute  to  exceedances  of  water 
quality  standards;  and  discharges  that 
are  inconsistent  with  any  applicable 
approved  total  maximum  daily  loads 
(TMDLsi  Construction  operators  that  do 
not  meet  the  eligibility  requirements  of 
the  proposed  general  permit  would  be 
required  to  submit  an  individual  permit 
application  or  seek  coverage  under  any 
alternate  general  permit,  if  available. 

3  Deadlines  and  Permit  Application 
Process 

To  obtain  discharge  authorization 
under  the  proposed  general  permit, 
dischargers  would  be  required  to  submit 
a  notice  of  intent  (NOI)  requesting 
discharge  authorization.  The  NOI  would 
be  required  to  include  basic  information 
about  the  construction  project  (e.g., 
operator  name,  site  name,  and  site 
address)  and  certification  that  a  storm 
water  pollution  prevention  plan 
(SWPPP)  has  been  prepared  for  the  site 
describing  the  best  management 
practices  that  the  discharger  will 
implement  to  control  pollutants  in  the 
discharges  in  accordance  with  the 
requirements  of  the  CWA  NOI  due 
dates  are  as  follows; 

i.  Large  Construction  (>  5  acres) 

a.  Ongoing  projects  as  of  the  effective 
date  of  the  permit:  Within  90  days  of  the 
effective  date  of  this  permit  (or  by  July 
7,  2003  for  facilities  electing  to  remain 
covered  by  the  1 998  Region  6  permit 
until  it  expires),  unless  permittee  is 
eligible  to  submit  a  Notice  of 
Termination  (NOT)  from  coverage  under 
a  previous  NPDES  permit  before  the 
90th  day  (or  by  luly  7.  2003  for  facilities 
electing  to  remain  covered  by  the  1998 
Region  6  permit  until  it  expires), 
provided  that  the  NOT  is  submitted  in 
compliance  with  the  permit 
requirements. 

b.  New  projects  after  the  effective  date 
of  the  permit:  Prior  to  commencement  of 
construction  activities. 

ii.  Small  Construction  (1-5  acres) 

a.  Ongoing  projects  as  of  March  10, 
2003:  By  March  10,  2003. 

b  .Vph  projects  after  the  effective  date 
of  the  permit:  Prior  to  commencement  of 
construction  activities. 


4.  Storm  Water  Pollution  Prevention 
Plans 

The  proposed  general  permit  would 
require  that  all  operators  covered  by  the 
permit  develop  and  implement  a 
SWPPP.  The  SWTPP  would  be  the 
principal  means  through  which 
dischargers  comply  with  the  CWA's 
requirement  to  control  pollutants  in 
their  discharges.  All  SWPPPs  would  be 
required  to  be  developed  in  accordance 
with  sound  engineering  practices  and 
developed  specific  to  the  site.  These 
SWPPPs  would  be  required  to  be 
prepared  prior  to  commencement  of 
construction  activities  and  then  updated 
as  appropriate.  Specific  elements  to  be 
addressed  in  the  SWPPP  include: 

i.  Pollution  Prevention  Plan  Contents: 
Site  and  Activity  Description. 

ii.  Pollution  Prevention  Plan  Contents: 
Controls  to  Reduce  Pollutants, 

iii.  Non  Storm  Water  Discharge 
Management, 

iv.  Maintenance  of  Controls, 

V.  Documentation  of  Permit  Eligibility 
Related  to  Endangered  Species, 

vi.  Documentation  of  Permit  Eligibility 
Related  to  Historic  Places, 

vii.  Copy  of  Permit  Requirements, 

viii.  Applicable  State,  Tribal,  or  Local 
Programs, 

ix.  Inspections, 

X.  Maintaining  an  Updated  SWPPP, 

xi.  Signature,  Plan  Review  and 
Making  Plans  Available, 

xii.  Management  Practices, 

xiii.  Documentation  of  Permit 
Eligibility  Related  to  Impaired  Waters, 

5.  Permit  Appeal  Procedures 

Within  120  days  following  notice  of 
EPA's  final  decision  for  the  general 
permit  under  40  CFR  124.15,  any 
interested  person  may  appeal  the  permit 
in  the  Federal  Court  of  Appeals  in 
accordance  with  Section  509(b)(1)  of  the 
CWA.  Persons  affected  by  a  general 
permit  may  not  challenge  the  conditions 
of  a  general  permit  as  a  right  in  further 
Agency  proceedings.  They  may  instead 
either  challenge  the  general  permit  in 
court,  or  applv  for  an  individual  permit 
as  specified  at  40  CFR  122.21  (and 
authorized  at  40  CFR  122.28).  and  then 
petition  the  Environmental  Appeals 
Board  to  review  any  conditions  of  the 
individual  permit  (40  CFR  124.19  as 
modified  on  May  15,  2000.  65  FR 
30886). 

III.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
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The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  Tribal 
^Dvemments  or  communities;  (2)  create 
d  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency:  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order  OMB  has  exempted  review  of 
NPDES  general  permits  under  the  terms 
of  Executive  Order  12866. 

I\     K.".:u!,il.u  \   \  l.-xiinlitv    \<  t 

Ihe  Keguldtury  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment  rule- 
making requirements  under  the 
Administrative  Procedures  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

Issuance  of  an  NPDES  general  permit 
is  not  subject  to  rulemaking 
requirements,  including  the  requirement 
for  a  general  notice  of  proposed 
rulemaking,  under  APA  section  553  or 
any  other  law,  and  is  thus  not  subject  to 
the  RFA  requirements. 

The  APA  defines  two  broad,  mutually 
exclusive  categories  of  agency  action — 
"rules"  and  "orders."  Its  definition  of 
"rule"  encompasses  "an  agency 
statement  of  general  or  particular 
applicability  and  future  effect  designed 
to  implement,  interpret,  or  prescribe  law 
or  policy  or  describing  the  organization, 
procedure,  or  practice  requirements  of 
an  agency  *   *   *"  APA  section  551(4). 
hs  definition  of  "order"  is  residual:  "a 
final  disposition  *   *   *  of  an  agency  in 
a  matter  other  than  rule  making  but 
including  licensing."  APA  section 
551(6)  (emphasis  added).  The  APA 
defines  "license"  to  "include  *   *   *  an 
agency  permit  *   *   •"  APA  section 
551(8).  The  APA  thus  categorizes  a 
permit  as  an  order,  which  by  the  APA's 
definition  is  not  a  rule.  Section  553  of 
the  APA  establishes  "rule  making" 


requirements.  Th     \;   \  defines  "rule 
making"  as  "the  agency  process  for 
formulating,  amending,  or  repealing  a 
rule."  APA  section  551(5).  By  its  terms, 
then,  section  553  applies  only  to  "rules' 
and  not  also  to  "orders,"  which  include 
permits. 

V.  I  ntiin(l»'<1  M.intiatfs  Reform  Ait 

Title  u  ui  tne  Lnlunded  MdinidU-.s 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  'regulatory  actions"  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  UMRA  uses  the  term 
"regulatory  actions"  to  refer  to 
regulations.  [See.  e.g.,  UMRA  section 
201,  "Each  agency  shall  *   *   *  assess 
the  effects  of  Federal  regulatory  actions 
•    *   *  (other  than  to  the  extent  that  such 
regulations  incorporate  requirements 
specifically  set  forth  in  law)"  (emphasis 
added)).  UMRA  section  102  defines 
"regulation"  by  reference  to  2  U.S.C. 
658  which  in  turn  defines  "regulation" 
and  "rule"  by  reference  to  section 
601(2)  of  the  Regulatory  Flexibility  Act 
(RFA).  That  section  of  the  RFA  defines 
"rule  "  as  "any  rule  for  which  the  agency 
publishes  a  notice  of  proposed 
rulemaking  pursuant  to  section  553(b)  of 
[the  Administrative  Procedure  Act 
(APA)I,  or  any  other  law.  *   *    *" 

As  discussed  in  the  RFA  section  of 
this  notice,  NPDES  general  permits  are 
not  "rules"  under  the  APA  and  thus  not 
subject  to  the  APA  requirement  to 
publish  a  notice  of  proposed 
rulemaking.  NPDES  general  permits  are 
also  not  subject  to  such  a  requirement 
under  the  CWA.  While  EPA  publishes  a 
notice  to  solicit  public  comment  on 
draft  general  permits,  it  does  so 
pursuant  to  the  CWA  section  402(a) 
requirement  to  provide  "an  opportunity 
for  a  hearing."  Thus.  NPDES  general 
permits  are  not  "rules"  for  RFA  or 
1 IMRA  purposes 
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EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  resulting 
from  the  proposed  construction  general 
permit  under  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq  The 
information  collection  requirements  of 
the  construction  general  permit  for  large 
construction  activities  have  already 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  (OMB 
Control  No.  2040-0188)  in  previous 
submissions  made  for  the  NPDES  permit 
program  under  the  provisions  of  the 
Clean  Water  Act.  Information  collection 
requirements  of  the  construction  genera: 
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,:,'!  A  li:  '.<•   (Mihii-h.'.i  in  a  separate 

hederal  Kpt;i.*»ler  \uUce. 

1.  Ai.'h   ritv:  Clean  Water  Act,  33 
U.S.C.  1251  etseq. 

Dated:  December  9.  2002. 
1  inda  M.  Murphy, 

Director,  Office  of  Ecosystem  Protection,  EPA 
Region  1 

2.  Authority:  Clean  Water  Act.  33 
use.  1251  etseq. 

Dated   D.-        '•     B.  2002. 
Walter  E.  Musdan 

Director,  Division  of  Environmental  Planning 
and  Protection.  EPA  Region  2. 

3  Authority:  Clean  Water  Act.  33 
U.S.C.  1251  etseq. 

Dated:  December  10.  2002. 
Victoria  Binetti. 

Acting  Director.  Water  Protection  Division. 
EPA  Region  3. 

4.  Authority:  Clean  Water  Act,  33 
use.  1251  etseq. 

Dated:  December  5,  2002. 
Mary  P.  Tyson. 

Acting  Director.  Water  Division.  EPA  Region 
5. 

5.  Authority:  Clean  Water  Act.  33 
U.S.C.  1251  etseq. 

Dated:  December  11,  2002. 
Miguel  I.  Flores. 

Director.  Water  Quality  Protection  Division, 
EPA  Region  6. 

6.  Authority:  Clean  Water  Act,  33 
U.S.C.  1251  etseq. 

Dated:  December  9,  2002. 

Leo  A I  (III  ni.iii 

Directui    .'.oUi.  Wetlands  &■  Pesticides 

Division.  EPA  Region  7. 

7.  Authoritv:  Clean  Water  Act,  33 
use.  1251  etseq. 

Dated-  December  11.  2002. 
KiTi  it;,ir)  (  1    1   liiui;h. 

Ab^t^tam  tifgionai  .administrator.  Office  of 
Partnerships  and  Regulatory  Assistance.  EPA 
Region  8. 

8.  Authority:  Clean  Water  Act.  33 
use.  1251  etseq. 

Dated:  December  5,  2002. 
John  Kemmerer. 

Acting  Director.  Water  Division.  EPA  Region 
9. 

9.  Authority:  Clean  Water  Act.  33 
U.S.C.  1251  etseq 

Dated:  December  11.  2002. 
KHTKial!  F.  Smith. 

.     .    for.  Office  of  Water.  EPA  Region  10. 
|FR  Doc.  02-32134  Filed  12-19-02;  8:45  am] 
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REMINDERS 

The  Items  m  this  list  were 

editorially  compiled  as  an  aid 

to  Federal  Register  users. 

Inclusion  or  exclusion  from 

this  list  has  no  legal 

significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  20 
2002 

AGRICULTURE 

DEPARTMENT 

Farm    S*»rviCf>   Agency 

Program  regulations 

Rural  Business  Enterpnse 
and  Television 
Demonstration  Grant 
Programs:  rural  area 
definition,  etc  :  published 
12-20-02 

AGRICULTURt 
DEPARTMENT 

Rural  Business  Cooperative 

Service 

Program  regulations 
Rural  Business  Enterpnse 
and  Television 
Demonstration  Grant 
Programs;  rural  area 
definition,  etc  ;  published 
12-20-02 

AGRICULTURE 
DEPARTMENT 

Rurni   M{Hising   St;*rvic>» 

Krogrdin   ittyuialiuns 

Rural  Business  Enterprise 
and  Television 
Demonstration  Grant 
Programs,  rural  area 
definition,  etc.,  published 
12-20-02 

AGRICULTURE 
DEPARTMENT 

Hur.i!    Utiliti«s    S+>f"viCf 

Program  regulations. 
Rural  Business  Enterpnse 
and  Television 
Demonstration  Grant 
Programs;  rural  area 
definition,  etc  ,  published 
12-20-02 

DEFENSE    DEPARTMENT 

Acquisition  regulations 

Pilot  Mentor-Protege 

Program.  extensKXi; 

published  12-20-02 

Technical  amendments. 

published  12-20-02 

Trade  Agreements  Act, 
exception  for  U  S  -made 
end  products,  pub<isf>ed 
12-20-02 

ENVIRONMENTAL 
PROTECTION   AGENCY 

Air  programs: 
Stratospheric  ozone 
proiectKX) — 


Ozone-depleting 
substances;  substitutes 
list,  published  12-20-02 
Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 

Montana   published  11-20- 
02 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
1  '      tnd  television 
broadcasting 

Broadcast  and  cable  EEO 
rules  and  poltctes— 
Pan-time  employee 
classification,  published 
12-17-02 

FEDERAL   DEPOSIT 
INSURANCE  CORPORATION 

Conflict  of  interest: 
AgerKy  contractors,  integrity 
and  fitness,  minimum 
standards   published  11- 

20-02 

INTERIOR  DEPARTMENT 

Indian  AHairs  Bureau 

Program 

Technical  amendments; 
published  12  20-02 

TRANSPORTATION 
DEPARTMENT 

Federal   Aviation 

Ac1ministr,.3tion 

Airwuiltmiess  Uifeclives 

Pilatus  Aircraft  Ltd  , 

published  11-1-02 
Pilatus  Bntten-Norman  Ltd  , 

published  11-1-02 

Rockwell  Collins,  published 

11-5-02 
Stemme  GmbH  &  Co  . 

published  IM-O? 

COMMENTS  DUE   NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 

Sf»rvice 

Hiunes  (dried)  produced  in — 
California,  comments  due  by 
12-27-02.  published  10- 
28-02  TFR  02-27305] 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection   Service 

bxponation  ana  importation  of 
animals  and  animal 
products 

Exotic  tMewcastte  disease, 
disease  status  change — 
Campeche.  Qumtana  Roc. 
arxj  Yucatan,  Mexico, 


comments  due  by  12- 
23-02   published  10-22- 
02  (FR  02-26811] 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Chile  ;ijii.:iu.'.  prugrami 
Child  and  Adult  Care 
Program — 
Strengthen  program 
integnty;  legislative 
reform  implementation; 
comments  due  by  12- 
24-02,  published  6-27- 
02  [FR  02-15776] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 

Atmospheric   Administration 

manage  rr>ent: 
Alaska,  fishenes  of 
Exclusive  Economic 
Zone — 

Pactfk;  halibut  and 
sablefish,  comments 
due  by  12-27-02, 
published  10-29-02  [FR 
02-?7Si?l 

DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Commercial  items — 
Transportation  of  supplies 
by  sea,  comments  due 
by  12-24-02;  published 
10-25-02  [FR  02-27106] 
Federal  Acquisition  Regulation 
(FAR) 

Reimbursement  of  relocation 
costs  on  lumphsum  t}asis; 
comments  due  by  12-23- 
02   published  10-24-02 

DEFENSE  DEPARTMENT 
Engineers  Corps 
Danytji  z^nci>  and  restricted 
areas 

Sandy  Hook  Bay.  NJ   Naval 
Weapons  Station  EARLE. 
comments  due  by  12-27- 
02    published  11-27-02 
■'  '•■      .     *  «  .'8) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans,  approval  and 
promulgation    varKXiS 
States 

Missoun.  comments  due  by 
12-23-02;  published  11- 
22-02  [FR  02-29610] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 

Missoun,  comments  due  by 
12-23-02.  published  11- 
22-02  [FR  02-29609] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Wat."   ;,«  "'-'.•  '     >■"'  ,en\ 
g,ii  1.'    .■ ,  tor  point  source 


Construction  and 
development,  storm  water 
discharges,  comments 
due  by  12-23-02. 
published  10-16-02  [FR 
02-26302] 
Water  programs; 
Water  quality  standards — 
Five  Mile  Creek.  AL 
designated  use. 
comments  due  by  12- 
23-02.  published  10-23- 
02  [FR  02-26845] 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 
operations- 
Young,  beginning,  and 
small  farmers  and 
ranchers,  comments 
due  by  12-23-02. 
published  9-23-02  [FR 
02-24031] 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  services,  special: 
Pnvate  land  mobile 
services — 

450-470  MHz  frequency 
band,  airport  terminal 
use  frequencies; 
comments  due  by  12- 
23-02.  published  11-21- 
02  (FR  02-29437] 

FEDERAL  ELECTION 
COMMISSION 

Bipartisan  Campaign  Reform 
Act;  imf>tementation 
Elect  loneenng 
communications — 
FCC  Database  comment 
request,  comments  due 
by  12-23-02.  published 
^0-23-02  [FR  02-26483] 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR) 

Reimbursement  of  rekxation 
costs  on  lumf>-sum  basis; 
comments  due  by  12-23- 
02;  published  10-24-02 
[PR  02-27083] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  lUledicare  & 
Medicaid  Services 
Meilic.-ire 
Medicare-t-Choice  p>rogram — 
Managed  care 
mcxiitications.  comments 
due  by  12-24-02 
published  10-25-02  [FR 
02-27142] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  J'..>gb 
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Abbreviated  nev.  drug 
applications  certifying  mat 
patent  claiming  drug  is 
invalid  or  will  not  be 
intnnged    patent  listing 
requirements  and  30- 
month  stays    comments 
due  by   12-23-02 
published  10-24-02  [FR 
02-27082] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  hous.ng: 
Housing  Choice  Voucher 

Program — 

Homeownership  option: 
eligibility  of  public 
housing  agency-owned 
or  controlled  units 
comments  due  by  12- 
27-02    published  10-28- 
02  ;FR  02-27310; 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species 

Beluga  sturgeon;  comments 
due  by  12-28-02: 
published  11-6-02  [FR  02- 
28334] 

Cntical  habitat 
designations — 

Bexar  County.  TX    karst- 
dwelling  invertebrate 
species,  comments  due 
by  12-23-02    published 
11-21-02  [FR  02-29620] 

Vernal  pool  crustaceans 
and  plants  m  California 
and  Oregon,  comments 
due  by  12-23-02. 
published  11-21-02  [FR 
02  29619" 

JUSTICE  DEPARTMENT 

federal  Employees  Liability 
Retorm  and  Tort 
Compensation  Act: 

Suits  based  on  acts  or 
omissions  of  Federa' 
employees  and  other 
persons   certification  and 
decertification    comments 
due  by  12-23-02 
published  10-22-02  [FR 
02-26832! 

LEGAL  SERVICES 
CORPORATION 

Legal  assistance  eligibility 
maximum  income  guidelines 
comments  due  by  12-23-02 
published  11-22-02  [FR  02- 
296111 

NATIONAL  AERONAUTICS 

AND  SPACE 

ADMINISTRATION 

federal  Acquisition  Regulation 
iFAR. 

Reimbursement  of  relocation 
costs  on  lump-sum  basis, 
comments  due  by  12-23- 


02    published  10-24-02 
[FR  02-27083] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions 
Insurance  requirements 
comments  due  by  12-26- 
02.  published  9-26-02  [FR 
02-24290) 
Organization  and 
operaalions — 
Reasonable  retirement 
benefits  tor  employees 
and  officers   comments 
due  by  12-26-02 
published  1^-29-02  [FR 
02-30162; 

NATIONAL  CRIME 
PREVENTION  AND  PRIVACY 
COMPACT  COUNCIL 

Dispute  adjudication 
procedures,  comments  due 
by  12-26-02    published  11- 
25-02  ;FR  02-29709; 

NUCLEAR  REGULATORY 
COMMISSION 

Materials  licensees    'inancial 
assurance  amendments 
comments  due  by  12-23-02. 
published  10-7-02  [FR  02- 
25243] 

POSTAL  SERVICE 

Postage  meters 
Manufacture  and  distnbution: 
authonzation.  comments 
due  by  12-26-02 
published  11-26-02  [FR 
02-29939] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities    etc 
Sarbanes-Oxley  Act  of 
2002    implementation — 

Audits  and  reviews 
relevant  records 
retention,  comments 
due  by  12-27-02. 
published  11-27-02  [FR 
02-30036; 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards 
Job  Corps  Centers 
comments  due  by  12-23- 
02.  published  11-22-02 
[FR  02-29647] 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Pods  and  waterways  satety 
New  York  fvlanne  inspection 
Zone  and  Captain  of  Port 
Zone.  NY;  safety  and 
secunty  zones   comments 
due  by  12-27-02 
published  ii -27-02  ;pR 
02-30105] 
Pod  Valdez  and  Vaidez 
Narrows   AK   secunty 
zone    comments  due  by 


12-23-02    published  10- 
23-02  ;fR  02-26974] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

A;.'  came'  certification  and 
operations: 

Incidents  involving  animals 
dunng  air  transport, 
reports  by  earners: 
comments  due  by  12-27- 
02;  published  10-18-02 
[FR  02-26465] 

Airmen  certification: 
Flight  simulation  device; 
initial  and  continuing 
qualification  and  use 
requirements:  comments 
due  by  12-24-02 
published  9-25-02  [FR  02- 
14785; 

Correction    comments  due 
by  12-24-02    pubi.snea 
•0-25-02  ;fR  02-27169] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Bombardier-Rotax  GmbH; 
comments  due  by  12-23- 
02    published  10-23-02 
;FR  02-26912] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

A>r/vonhiness  orectives: 
Fokker  comments  due  by 
12-23-02   published  11- 
21-02  [FR  02-29678] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

AirwonfhineSS  directives 
McDonnei    Dougias 
comments  due  by  12-23- 
02    published  10-24-02 
'FR  02-264801 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

AinA'orthmess  directives: 
Prati  &  Whitney   comments 
due  by  12-24-02 
published   10-25-02  ;Ffi 
02-26909] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives 
Short  Brothers  PLC, 
comments  due  by  12-23- 
02    published  11-13-02 
[FR  02-28:'51] 

Jet  route*;,  comments  due  by 
12-23-02    published  11-7-02 
[FR  02-28366] 


TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Satety   Administration 

sianoaros 

Child  restraint  systems, 
comments  due  by  12-23- 
02;  published  10-22-02 
[FR  02-26824] 

TREASURY  DEPARTMENT 
International  investmen; 
Office 

Foreign  persons    mergers 
acquisitions  and  takeovers 
Voluntary  notice  filing; 
comments  due  by  12-23- 
02   published  11-21-02 
■cf=  22  29^22' 

TREASURY  DEPARTMENT 
internal  Revenue  Service 
Income  taxes: 
Mixed  use  output  facilities, 
guidance;  comments  due 
by  12-23-02:  published  9- 
23-02  [FR  02-24138] 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 


Inoepfc  loent  public 
accountants  performing 
audit  services  for 
voluntary  audit  filers; 
qualifications:  comments 
due  by  12-26-02; 
published  11-25-02  [FR 
02-29833] 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with   'P  L  U  S"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpj/ 
www  nara.gov/fedreg/ 
plawcurr.html 

The  text  of  a^^   ?      • 
published  in  tne  Federal 
Register  txjt  may  be  ordered 
in    sup  law"  (indiv-d^a 
pamphlet)  form  fro-^  "-e 
Supenntendent  of  Documents. 
US   Govemment  Printing 
Office,  Washington   DC  ?2'i:2 
(phone    202-512-1806     '"-e 
text  will  also  be  made 
available  on  the  internet  from 
GPC  Access  at  http:// 
wwwacx»ss.gpQ.gov/nara/ 
naraOOS  html  Some  laws  may 
not  ve'  b€  ava-abie 

H.R    28ia'PL    107-361 

Tc  ajtno^re  tne  Secretary  of 

tfie  Intenor  to  convey  certain 


[  .■(in  .11 
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public  land  within  the  Sand 
Mountain  Wilderness  Study 
Area  in  the  Slate  of  Idaho  to 
resolve  an  occupancy 
encroachment  dating  back  to 
1971    (Dec    17.  2002;  116 
Stat   3020) 

Last  List  De<:eniber  19.  2002 


Public   raws   Electronic 
Notification   Service 
(PENS! 


PENS  IS  a  tree  electronic  mail 
notrftcatKXi  service  of  newty 


enacteO  public  laws    To 
subscnbe   go  to  http:// 
hydra  gsa  gov/archives/ 

to  listservc  iistserv  qsa  go. 

with   Itif    luiiuwiiiy    ie»i 

message 

SUBSCRIBE   PUBLAWS  L 


Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
-..Tiiable  through  this  service 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address 
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Order  Now! 

The  United  States  Government  Manual 
2002/2003 

As  the  officidi  h  iiai>. ..  K  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  imi  tru   laivities. 

functions,  cul-  swi.'.su^  -ii    ■';.:  pnn.  ip.i:  >'tti.,  ;.ii^  ->!  'ri!'  .it:;-n.  u'- 

of  the  leglslaUVC     ^dAi.  .a       i;.,1  ;-\t\  u;:  .;■   r--:.;:;,  'U'-     I'.ilsu 

includes  information  l>ii  qua--!  "fh.ia.  ..i^-,-ikr'^  aru;  ::!!cr- 
national  organizations  in  which  the  United  States  p.i!  ,  ■  ''t-'S. 

Particularly  helpful  for  those  interested  i;    Atun  ;     l    aiiJ 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information  "  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B    ^  hi^h  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Adimnistration. 
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if  any  changes  have  been  made  to  the 
Coae  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
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Federal  Register  Index,  or  both 
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Title   3— 

The  President 


Presidential  Documents 


Presidential  Determination  No    03-t)5  of  December  7    2tui2 

Presidential    Determination    of   Designations    I  nder    the    Iraq 
Liberation  Act  of  1998 


Memorandum  for  the  Secretary  of  State 

I'ursuant  td  the  „uthorit\  \f-'-iHa  :r.  me  ^.-  I'rHsident  of  the  United  States, 
including  under  sei  tior  'i  of  the  ir.i(,  hi!>er<it]i,n  Act  of  1998  (Pubhc  Law 
105-338)  I  the  Art  i  I  heret)\  detennine  Uiat  each  of  the  following  groups 
is  a  democrrttK  i.fipostion  orgh!,;zr.t!on  and  that  each  satisfies  the  criteria 
set  forth  in  ^ettlon  t(c)  of  the  \(  t  th.  Assyrian  Democratic  Movement; 
the  Iraqi  Frt^e  Otfuer-  and  Civilians  Movement;  the  Iraqi  National  Front; 
the  Iracii  Nationni  Nh  veinent  the  Iraqi  Turkmen  Front;  and  the  Islamic 
Accord  ni  hriij  !  heretn  ileMg^;.^t^  each  of  these  organizations  as  eligible 
t(i  rec  ene  dSMst-JK  e  umler  section  4    d  *he  Act. 

Yuu  ..re  duthorizeu  nnd  directed  to  report  this  determination  and  designation 
t(    th,e  (  (merest  ..nd  td  arrange  for  its  publication  in  the  Federal  Register. 


Lr^ 


TWV  WiilTl    HOUSE. 
\Aashington,  December  7,  2002. 


|FR  Doc    02-32420 
Filed  12-20-02;  8:45  am) 
Billing  code  4710-1&-P 
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Presidential  Documents 


Presidential  Determinatiun  No.  U3-()b  ut  Dect-mber 


lOOJ. 


Presidential  Determination  on  Authorization  tn  Furnivh 
Drawdown  Assistance  to  the  Iraqi  Opposition  I  nder  the  Iraq 
Liberation  Act  of  1998 


Memorandum    for   the    Spf  rptar\    of  Sfatp    fandl    the    Sh(  rptar\    cf  npfpn^f 

Pursuant  to  the  authority  vested  in  me  as  President  of  the  United  States, 
including  under  sections  4(a)(2)  and  5(a)  of  the  Iraq  Liberation  Act  of  1998 
(Public  Law  105-338)  (the  "Act"),  and  consistent  with  Presidential  Deter- 
mination 99-13,  I  hereby  direct  the  furnishing  of  up  to  $92  million  in 
defense  articles  from  the  Department  of  Defense,  defense  services  from  the 
Department  of  Defense,  and  military  education  and  training  in  order  to 
provide  assistance  to  the  following  organizations: 

ii.K.i  N,-.*ional  Accord; 

Iraqi  National  Congress; 

Kiiniist.ir.  Democratic  Party; 

Movement  for  Constitutional  Monarchy; 

Patriotic  Union  of  Kurdistan; 

Su;  ri  Hit  Council  of  the  Islamic  Revolution  in  Iraq; 
and  to  such  other  Iraqi   opposition   groups   designated  by  me   under  the 
Act  before  or  after  this  determination.  The  assistance  will  be  allocated  in 
accordance  with  plans  being  developed  by  the  Department  of  Defense  and 
the  DepartnitMit  of  State. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  arrange  for  its  publication  in  the  Fedpra!  Register. 


(^ 


■TWV.  WHITK  liOUSE. 
Washington,  December  7,  2002. 


(FR  Doc.  02-32421 
Filed  12-20-02;  8:45  am] 
Billing  code  4710-10-? 
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Presidential  Documents 


Presidential   Determination   No    ():i--{)8  ol  December    \a.   ^iM'J 

Presidential     Determination     on     Suspension     of     !  imit.itHtn<; 
I  nder  the  )erusalem  Embassy  Ad 


Memorandum  for  the  Se(  retar\   of  State 

Pursuant  to  the  authority  vested  in  me  as  President  by  the  Constitution 
and  I)  •  :\vs  of  the  United  States,  including  section  7(a)  of  the  Jerusalem 
Embassy  Act  of  1995  (Public  Law  104-45)  (the  "Act"),  I  hereby  determine 
that  it  is  necessary  to  protect  the  national  security  interests  of  the  United 
States  to  suspend  for  a  period  of  6  months  the  limitations  set  forth  in 
sections  3(b)  and  7(b)  of  the  Act.  My  Administration  remains  committed 
to  beginning  the  process  of  moving  our  embassy  to  Jerusalem. 

You  are  hereby  authorized  and  directed  to  transmit  this  determination  to 
the  Congress,  accompanied  by  a  report  in  accordance  with  section   7(a) 
of  the  Act,  and  to  publish  the  determination  in  the  Federal  Rpgi«;trr 
This  suspension  shall  take  effect  after  transmission  oi  mis   aeiermination 
and  report  to  the  Congress. 


i^ 


THE  WHITE  HOUSE, 
Washington,  December  13,  2002 


IFR  Doc.  02-32422 
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Rules  and  Regulations 


Federdi  Kceisier 

Vol.  67.  No.  246 

Monday,  December  23,  2002 


This  hectiup  ot  the  FEDERAL  REGISTER 
coniains  regulatory  ckx;uments  having  general 
applicabilitv  and  legal  etiect  most  ot  which 
are  Keyed  to  and  codified  \r\  the  Code  ot 
Feoerai  Regulations   which  is  published  under 
SO  titles  pursuant  to  44  U  S  C    1510 

The  Code  o!  Feoerai  Regulations  is  solo  by 
the  Supenntendent  ot  Documents   Prices  ot 
new  tx:>oks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  ot  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Hearth  Inspection 
Service 

7  CFR  Part  301 
[Docket  No  02-121-1] 

Mexican  Fruit  Fly:  Addition  ot 
Regulated  Area 

agency;  Aniilidi  ami  Flniit  Ht'aitti 

!tl^fH■(  tion  Service,  USDA. 

ACTION;  Interim  nilr  and  request  fnr 


SUMMARY;  We  are  amending  the  Mexican 
•ruit  f]\  ri-uiiiatiiius  by  designating  a 

',:'  .r'iMii  ,,i  Lii.s  Angeles  County,  CA  as  a 
ni:    lated  area  and  restricting  the 

iiit  r>-tatf  nin\  iint^nt  of  regulated 
iriK  ii-^  fill!)  ttiit  area.  This  action  is 

j!M(  ,'ss,,r\  ti^  [i[('\('nt  the  t;pread  of  the 
M('\!(  an  fruit  fl\  mt'i  i!"ninf'"-tt'd  area^ 

of  !}!.■  I    IlihMi   Stat.-^ 

DATES:   Itii^  iiitt-rin,  run   w  as  effective 
Deceiiiti'-r  !<    J0U2.  Ui;  will  consider  all 
comm«  11!^  tliit  we  receive  on  or  before 
f-i'hruai^x  Ji   jno:v 

ADDRESSES:  Ynu  mav  submit  comments 
by  postil  iiiail  commercial  delivery  or 
by  e-raaii.  11  you  use  postal  mail/ 
commercial  delivery,  please  send  foiu 
copies  of  your  comment  (an  original  duo. 
throe  rnpieslto;  Docket  No.  02-121-1. 
K(t;u!.!!   rv  Analysis  and  Development, 
!'I'D,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  conitiiHut 
refers  to  Docket  No.  02-121-1.  H  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.  usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  vour  message;  do  not  send  attached 
f !  !(^  Please  include  your  name  and 
ui  dress  in  your  message  and  "Docket 
\o.  02-121-1"  on  the  subject  line 

Ynu  mav  read  anv  cnmments  that  we 
■iH  .■!■,  <■  liu  t}"iis  docket  11!  'inr  rcadiiiC 
riiom.  The  reading  roi, III  i-  linatml  ui 
room  1141  of  the  USDA  Smith  [kjiiding. 


14th  Street  ami  huicpHndeni  •■  .^\(-nut' 
SW.,  Washington,  D(    N'^rmal  reading 
room  hours  arc  8  am   ti   4  ^0  p  m  . 
Mondav  through  Fndav    >'\i  ept 
holidays.  To  be  sure  sum.eoni'  i--  therf  to 
help  vou.  please  call  1202;  b9(>-^Hl  " 
before  coming, 

.\PH1S  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  w  ho  have 
(  ommented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
wMiA  aphis  usdci  go\'ip.pd:rad/ 
Wf^brepar  btnu 

FOR  FURTHER  INFORMAT»ON  CONTACT;  Nfr 
Stephen  .\   knight.  Senior  btafi  Offn  ^r. 
PPQ.  .\PHIS,  4700  River  Road  Unit  134. 
Riverdale   MD  20737-1236;  (301)  734- 
824: 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Mpxicaii  fruit  fly  {Anastrepha 
ludf^iT-   1-  a  destructive  pest  of  citrus 
and  manv  nther  types  of  fruit.  The  short 
hte  cvi  je  uf  the  Mexican  fruit  fly  allows 
rapid  deveiopment  ( if  serious  outbreaks 
that  can  cause  severe  economic  losses  in 
(  (immerr  lal  <  itrus-producing  areas. 

The  Mi'XK  aci  fruit  flv  regulations, 
contained  ;ri  ~  (  FR  .301,64  through 
301-64-1(1    referred  to  below  a^  the 
reeulations).  were  .'Mat.Mi-ht'ii  u    prevent 
the  spread  nf  the  Mexn  an  fruit  fiy  to 
li.mmfevtMfi  are,!-  ,■!  tne  I'nited  States. 
The  ret;ii:ations  impose  restrictions  on 
the  interstate  movement  of  regulated 
articles  from  the  regulated  areas.  Prior  to 
the  effective  date  of  this  rule,  the  only 
areas  regulated  for  the  Mexican  fruit  fly 
were  portions  of  Texas. 

Sr^ction  '^01.64-3  provides  that  the 
i,)eput\  .\dministrator  for  Plant 
i'rotection  and  Quarantine  (PPQ), 
Animal  and  Plant  Health  Inspection 
Service  (APHIS),  shall  list  as  a  regulated 
area  each  quarantined  State,  or  each 
portion  of  a  quarantined  State,  in  which 
the  Mexican  fruit  fly  has  been  found  by 
an  inspector,  in  which  the  Deputy 
Administrator  has  reason  to  believe  the 
Mexican  fruit  fly  is  present,  or  that  the 
Deputy  Administrator  considers 
necessary  to  regulate  because  of  its 
proximity  to  the  Mexican  fruit  fly  or  its 
inseparability  for  quarantine 
en  fori  ement  purposes  from  localities  in 
which  the  MexK  an  fruit  fly  occurs. 

Less  than  an  entire  quarantined  State 
is  designated  as  a  regulated  area  only  if 
the  Deputy  Administrator  determines 


that  the  State  has  adopted  and  is 
enforcing  a  quarantine  or  regulation  that 
imposes  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 
are  substantially  the  same  as  those  that 
are  imposed  with  respect  to  the 
interstate  movement  of  the  articles  and 
the  designation  of  less  than  the  entire 
State  as  a  regulated  area  will  otherwise 
be  adequate  to  prevent  the  artificial 
interstate  spread  of  the  Mexican  fruit 

Recent  trapping  surveys  by  mspectors 
of  California  State  and  county  agencies 
and  by  APHIS  inspectors  reveal  that  a 
portion  of  Los  Angeles  County,  CA,  is 
infested  with  the  Mexican  fruit  fly. 

Accordingly,  to  prevent  the  spread  of 
the  Mexican  fruit  fly  to  noninfested 
areas  of  the  United  States,  we  are 
amending  the  regulations  in  §  301.64-10 
by  designating  that  portion  of  Los 
Angeles  County.  CA.  as  a  regulated  area 
for  the  Mexican  fruit  fly.  The  regulated 
area  is  described  in  detail  in  the  rule 
portion  of  this  document.  The  Deputy 
Administrator  has  determined  that  it  is 
not  necessary  to  designate  the  entire 
State  of  California  as  a  regulated  area. 

Kmergen(  y  .Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the  Mexican 
fruit  fly  from  spreading  to  noninfested 
areas  of  the  United  States.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  rule  effective  less  *'  .: 
30  davs  after  publication  in  the  Federal 
Register. 

VVe  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  [see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  thn  rtl'^ 

Executive  Order  l2Hbb  and  Regulator) 
Kip\ibilit\  Alt 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

This  rule  restricts  the  interstate 
movement  of  regulated  articles  from  an 
area  in  Los  Angeles  County,  CA.  Within 


7HIJH 


rt'dci.i!    Kf'islci 


Dpcemlx'!   J  ' 


'lU' 


culatinn^ 


til.!  it;galated  area  there  are 
approximately  389  small  entities  that 
may  be  affected  by  this  rule.  These 
include  351  fruit  sellers.  3  growers,  33 
nurseries,  1  certified  farmers"  market, 
and  1  swapmeet.  These  389  entities 
comprise  less  than  1  percent  of  the  total 
number  of  similar  entities  operating  in 
the  State  of  California.  Additionally, 
these  small  entities  sell  regulated 
articles  primarily  for  local  intrastate,  not 
interstate  movement,  so  the  effect,  if 
any.  of  this  regulation  on  these  entities 
appears  to  be  minimal. 

The  effect  on  those  few  entities  that 
do  move  regulated  articles  interstate 
will  be  minimized  by  the  availability  of 
various  treatments  that,  in  most  cases, 
will  allow  these  small  entities  to  move 
regulated  articles  interstate  with  very 
little  additional  cost. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  [See  7  CFR  part 
3015   subpart  V  ) 

i  \iM  lit  1  \  p'  (ImIim    1  J  'kvc; 

This  rule  has  been  reviewed  under 
Executive  {3rder  12988,  Civil  lustice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

\, limn. II  I  (t\  It  tiiinii'iil.i!  Piilii  \    \i  t 

An  i;iivnuiuiu;ntal  a.'>si;.siiiit;nt  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  interim  rule.  The 
site-spec.ific  environmental  assessment 
provides  a  basis  for  the  conclusion  that 
the  implementation  of  integrated  pest 
management  to  eradicate  the  Mexican 
fruit  fly  will  not  have  a  significant 
impact  on  human  health  and  the  natural 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA).  as  amended  (42  U.S.C. 


4321  et  seq.).  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  in  our  reading  room 
(information  on  the  location  and  hours 
of  the  readin:-  -     -•  ;    provided  under 
the  heading  addresses  at  the  beginning 
of  this  document).  In  addition,  copies 
may  be  obtaiivd  frnni  th>'  individuHJ 
listed  undfi  fOR  further  information 

CONTACT 

I'.ip.i  Will  k  K eduction  Act 

. ....  ...;.  ;..;.  rule  contains  no 

information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq). 

I  I-,!  .it  Suiii.M  Is  111    ■  (  F  K  I'.itt   tin 

Agricultural  cuiuiiiodilies.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 


PART  301 
NOTICES 


DOMESTIC  QUARANTINE 


1.  Ihe  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  166,  7711,  7712,  7714, 
7731,  7735,  7751,  7752,  7753,  and  7754;  7 
CFR  2.22,  2.80,  and  371.3. 

Section  301.75-15  also  issued  under  Sec. 
204.  Title  11.  Pub.  L.  106-113,  113  Stat. 
1501A-293;  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203,  Title  II,  Pub. 
L.  106-224,  114  Stat.  400  (7  U.S.C.  1421 
note). 

2.  In  §  301.64-3,  paragraph  (c)  is 
amended  by  adding,  in  alphabetical 
order,  an  entry  for  California  to  read  as 
follows: 

^30164    1     Requlrited  ares'; 

(c)  *  •  • 
California 

Los  Angtfles  County  That  portion  of  the 
county  in  the  Monterey  Park  area  bounded  b^ 
a  line  as  follows:  Beginning  at  the 
intersection  of  Valley  Boulevard  and  Peck 
Road:  then  south  along  Peck  Road  to  its 
intersection  with  Workman  Mill  Road;  then 
southwest  along  Workman  Mill  Road  to  its 
interse<;tion  with  Norwalk  Boulevard;  then 
southwest  along  Norwalk  Boulevard  to  its 
intersection  with  Whittier  Boulevard;  then 
northwest  along  Whittier  Boulevard  to  its 


intersection  with  Passons  Boulevard;  then 
southwest  along  Passons  Boulevard  to  its 
interse<;tion  with  Washington  Boulevard; 
then  northwest  along  Washington  Boulevard 
to  its  intersection  with  Paramount  Boulevard; 
then  southwest  along  Paramount  Boulevard 
to  its  intersec:fion  with  East  Slaus(m  Avenue; 
then  west  along  East  Slauson  Avenue  to  its 
intersection  with  U.S.  Interstate  710;  then 
northwest  along  U.S.  Interstate  710  to  its 
intersection  with  U.S.  Interstate  5;  then 
northwest  along  U.S.  Interstate  5  to  its 
intersection  with  South  Indiana  Street;  then 
north  along  .South  Indiana  Street  to  its 
interset:tion  with  North  Indiana  Street;  then 
north  along  North  Indiana  Street  to  its 
intersection  with  Cesar  Chavez  Avenue;  then 
northwest  along  Cesar  Chavez  Avenue  to  its 
intersection  with  North  Soto  Street;  then 
north  along  North  Soto  Street  to  its 
intersection  with  North  Huntington  Drive; 
then  northeast  along  North  Huntington  Drive 
to  its  intersection  with  Del  Mar  Avenue;  then 
south  along  Del  Mar  .^ venue  to  Its 
intersection  with  East  Longden  Drive;  then 
east  along  East  Longden  Drive  to  its 
intersection  with  Longden  Drive;  then  east 
along  Longden  Drive  to  its  intersection  with 
Encinita  Avenue;  then  south  along  Encinita 
Avenue  to  its  intersection  with  L.as  Tunas 
Drive;  then  east  along  L,as  Tunas  Drive  to  its 
intersection  with  Temple  City  Boulevard; 
then  south  along  Temple  City  Boulevard  to 
its  intersection  with  Olive  Street;  then  east 
along  Olive  Street  to  its  intersection  with 
Baldwin  Avenue;  then  south  along  Baldwin 
Avenue  to  its  interset:tion  with  Lower  Azusa 
Road;  then  east  along  Lower  Azusa  Road  to 
its  intersei;tion  with  Arden  Drive;  then  south 
along  Arden  Drive  to  its  intersection  with 
Valley  Boulevard;  then  southeast  along 
Valley  Boulevard  to  the  point  of  origin. 
***** 

Done  in  Washington,  DC,  this  13th  day  of 
December  2002  . 

Bobby  R.  Acord, 

Administrator.  Animal  and  Plant  Health 

Inspection  Service. 
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Rural  Business-Cooperative  Service 

Rural  Utilities  Service 
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7  CFR  Parts  1980  and  4279 

RIN  0670  AA38 

Business  and  Industry  Loans: 
Revision  to  Definition  of  Rural  Area 

AGENCY:  Rural  business-cooperative 
Spr\'ice,  USDA. 
action:  Final  rule. 
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SUIi«MARY:  The  Rural  Business- 
Cooperative  Service  (RBS)  revises  its 
regulations  to  amend  the  definition  of 
rural  area.  This  action  is  taken  to 
comply  with  the  amendment  to  section 
143(a)  of  the  Consolidated  Farm  and 
Rural  Development  Act.  The  intended 
effect  of  this  action  is  to  implement  the 
revised  definition  of  rural  area  for  the 
Business  and  Industry  Guaranteed  and 
Direct  Loan  Programs  mandated  by 
section  6020  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002. 

EFFECTIVE  DATE:  Dim  f'm!)fr  23    2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Griffin,  Loan  Specialist, 
Business  and  Industry  Division,  Rural 
Business-Cooperative  Service,  U.S. 
Department  of  Agriculture,  STOP  3224, 
1400  Independence  Ave.  SW., 
Washington,  DC  20250,  Telephone  (202) 
720-6802.  The  TDD  number  is  (800) 
fl77-RT3q  nr  (2021 708-^300. 

SUPPLEMENTARY  INFORMATION: 
Classification 

This  rule  has  been  determined  to  be 
non-significemt  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

ProRrams  .^ffet  ted 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
impacted  by  this  action  is  10.768, 

Business  and  Industr>'  Loans. 

Paperwork  Reduction  Act 

There  are  no  reporting  and 
recordkeeping  requirements  associated 
with  this  rule 

Intergovernmental  Review 

The  Businob.s  and  Industry  loan 
programs  are  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  RBS  will 
conduct  intergovernmental  consultation 
in  the  manner  delineated  in  RD 
Instruction  1940-J,  "Intergovernmental 
Review  of  Rural  Development  Programs 
and  Activities,"  and  in  7  CFR  part  3015, 
subpart  V. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  the 
undersigned  has  determined  and 
certified  by  signature  of  this  document 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  a  substantial  number  of  small 
entities  to  a  greater  extent  than  Icirge 
entities.  Therefore,  a  regulatory 
fiexibility  analysis  was  not  performed. 


Civil  Justice  Reform 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  In  accordance  with  this 
Executive  Order:  (1)  All  State  and  local 
laws  and  r^ulations  that  are  in  conflict 
with  this  rule  will  be  preempted,  (2)  no 
retroactive  effect  will  be  given  to  this 
rule,  and  (3)  administrative  proceedings 
in  accordance  with  the  regulations  of 
the  Agency  at  7  CFR  part  1 1  must  be 
exhausted  before  bringing  litigation 
challenging  action  taken  under  this  rule 
unless  those  regulations  specifically 
allow  bringing  suit  at  an  earlier  time. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
subpart  G,  "Environmental  Program." 
RBS  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and,  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq.  an  Environmental 
Impact  Statement  is  not  required. 

I  nfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
RBS  must  prepare  a  written  statement, 
including  a  cost-benefit  analysis,  for 
proposed  and  final  rules  with  "Federal 
mandates"  that  may  result  in 
expenditures  to  State,  local  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  1  year.  When  such  a  statement 
is  needed  for  a  rule,  section  205  of 
UMRA  generally  requires  RBS  to 
identif\'  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  more  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  13132 

It  has  been  determined  under 
Executive  Order  13132,  Federalism,  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  provisions  contained  in  this  rule 
will  not  have  a  substantial  direct  effect 


on  States  or  their  political  subdivisions 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Backgruund 

Section  6020  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002.  Public 
Law  107—424.  amended  section  343(a) 
of  the  Consolidated  Farm  and  Rural 
Development  Act  (Con  Act)  to  change 
the  definition  of  rural  area  for  several 
programs  under  that  Act,  including  the 
RBS  Business  and  Industry  loan 
programs.  Section  343(a)(13)  of  the  Con 
Act  provides,  in  part,  as  follows: 

(13)  Rural  and  Rural  Area. 

(A)  In  General.  Except  as  otherwise 
provided  in  this  paragraph,  the  terms 
'rural'  and  rural  area'  mean  any  area 
other  than 

(i)  A  city  or  town  that  has  a 
population  of  greater  than  50,000 
inhabitants:  and 

(ii)  The  urbanized  area  contiguous 
and  adjacent  to  such  a  city  or  town. 

The  revised  definition  in  section 
343{a)(13)  of  the  Con  Act  supercedes  the 
current  definition  for  rural  area  used  for 
the  Business  and  Industry  loan  program. 
The  current  definition  includes  all 
territory  of  a  State  that  is  not  within  the 
outer  boundary  of  any  city  having  a 
population  of  50,000  or  more  and  its 
immediately  adjacent  urbanized  and 
urbanizing  area  with  a  population 
density  of  more  than  100  persons  per 
square  mile,  as  determined  by  the 
Secretary  of  Agriculture  according  to  the 
latest  decermial  census  of  the  United 
States.  The  new  definition  in  section 
343(a)(13)  expands  eligibility  to  include 
urbanizing  areas:  adds  "town  '  to  an 
area  which  can  have  a  population  of 
50,000  or  more;  and  deletes  the 
requirement  that  the  urbanized  acea  be 
"immediately"  adjacent  to  the  city 
requiring  only  that  it  be  "contiguous 
and  adjacent"  to  the  city  or  town.  Cities 
or  towns  with  populations  greater  than 
50,000  inhabitants  and  the  urbanized 
areas  which  are  contiguous  and  adjacent 
to  such  cities  and  towns  are  ineligible 
for  Business  and  Industry  program 
loans. 

This  regulation  is  being  published  as 
a  final  rule  without  a  Notice  of  Prior 
Rulemaking  because  the  change  being 
made  is  mandated  by  section  6020 
which  provides  no  administrative 
discretion  in  choosing  the  language  to 
be  used.  Therefore,  public  comment  is 
unnecessary  and  impracticable  and 
contrary  to  the  public  interest.  For  this 
same  reason,  this  final  rule  will  be 
effective  immediately  upon  publication. 
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Loan  programs — Business  and 
industry — Rural  development 
assistance.  Rural  areas. 

7  CFR  Part  4279 

Loan  programs — Business  and 
industry,  Loan  programs — Rural 
development  assistance.  Rural  areas. 

Accordingly.  Chapters  XVIII  and  XLII. 
Title  7.  Code  of  Federal  Regulations,  are 
amended  as  follows: 

Chapter  XVIII— Rural  Housing 
Service.  Rural  Business-Cooperative 
Service,  Rural  Utilities  Service,  and 
Farm  Service  Agency.  Department  of 
Agriculture 

PART  1980    GENERAL 

1.  The  authority  citation  for  part  1980 
is  amended  to  read  as  follows: 


Aiithnrilv 


S.C.  lOH" 


Subpart  E     Business  and  industrial 
Loan  Program 

2.  Section  1980.402  is  amended  by 
removing  the  definition  of  "Rural  area." 

3.  Section  1980.405  is  revised  to  read 

as  follows: 

§  1980  40S     Hurai  areas. 

The  business  financed  with  a  B&I  loan 
must  be  located  in  a  rural  area.  Loans  to 
borrowers  with  facilities  located  in  both 
rural  and  non-rural  areas  will  be  limited 
to  the  amount  necessary  to  finance  the 
facility  located  in  the  eligible  rural  area. 
Cooperatives  that  are  headquartered  in  a 
non-rural  area  may  be  eligible  for  a  B&l 
loan  if  the  loan  is  used  for  a  project  or 
venture  that  is  located  in  a  rural  area. 
Rural  areas  are  any  areas  other  than: 

(a)  A  city  or  town  that  has  a 
population  of  greater  than  50.000 
inhabitants;  and 

(b)  The  urbanized  area  contiguous  and 
adjacent  to  such  a  city  or  town,  as 
defined  by  the  U.S.  Bureau  of  the 
Census  using  the  latest  decennial  census 
of  the  United  States. 

Chapter  XLII — Rural  Business- 
Cooperative  Service  and  Rural  Utilities 
Service.  Department  of  Agriculture 

PART  4279— GUARANTEED 
LOANMAKING 

4.  The  authority  citation  for  part  4279 
is  amended  to  read  as  follows: 

Authority:  TUSC  1989 

Subpart  B — business  and  Industry 
Loans 

5.  Section  4279.108  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


§4279  108     Eligible  borrowers 

(c)  Rural  area.  The  business  financed 
with  a  B&I  Guaranteed  Loan  must  be 
located  in  a  rural  area.  Loans  to 
borrowers  with  facilities  located  in  both 
rural  and  non-rural  areas  will  be  limited 
to  the  amount  necessary  to  finance  the 
facility  located  in  the  eligible  rural  area. 
Rural  areas  are  any  areas  other  than: 

(1)  A  city  or  town  that  has  a 
population  of  greater  than  50.000 
inhabitants:  and 

(2)  The  urbanized  area  contiguous  and 
adjacent  to  such  a  city  or  town,  as 
defined  by  the  U.S.  Bureau  of  the 
Census  using  the  latest  decennial  census 
of  the  United  States. 

*         •         •         *         • 

Dated:  December  6,  2002. 
Thomas  C.  Dorr. 

Under  Secretary,  Rural  Development 

(FR  Doc.  02-32241  Filed  12-20-02:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  51.  61,  70.  72,  73,  74,  75. 
76.  and  150 

RIN  31&0  AG69 

Material  Control  and  Accounting 
Amendments 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION   Final  rule. 

summary:  The  Nuclear  Regulatory 
l.oiiiiiussion  (NRC)  is  amending  its 
material  control  and  accounting  (MC&A) 
regulations.  The  reporting  requirements 
for  submitting  Material  Balance  Reports 
and  Inventory  Composition  Reports  are 
being  revised  to  change  both  the 
frequency  and  timing  of  the  reports  for 
all  licensees,  except  for  Category  I 
licensees.  The  reporting  requirements 
for  Category  1  facilities  remain 
unchanged.  The  categorical  exclusion 
for  approving  safeguards  plans  is  being 
revised  to  specifically  include  approval 
of  amendments  to  safeguards  plans.  The 
MC&A  requirements  for  Category  II 
facilities  are  being  revised  to  be  more 
risk-informed.  The  amendments  are 
intended  to  reduce  unnecessary  burden 
on  licensees  and  the  NRC  without 
adversely  affecting  public  health  and 
safety. 

EFFECTIVE  DATES:  This  final  rule  is 

.It".  ';■, .      :.  Ni.rrh  24    2nm 

FOR  FURTHER  INFORMATION  CONTACT: 

Mem  Horn,  telephone  (301)  415-8126. 
e-mail  mlhl@nrc.gov.  Office  of  Nuclear 


Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

SUPPLEMENTARY  INFORMATION: 

Bat  kuround 

The  Commission  is  amending  its 
MC&A  requirements  to  reduce 
unnecessary  regulatory  burden  and  to 
provide  additional  flexibility  to 
licensees  required  to  submit  Material 
Balance  Reports  and  Inventory 
Composition  Rp[>nrts  (also  called 
Physical  Iiim  n!    r\  Listing  Reports).  The 
current  rep  i  i ,  i ; :   ;  i  -  n  -q  u  ire  these  reports 
to  be  corapii'.d  .!>    t  March  31  and 
September  30  of  each  year  and 
submitted  within  30  days  after  the  end 
of  the  period  covered  by  the  report. 
These  twice  yearly  reports  are  typically 
based  on  book  values  as  opposed  to 
physical  inventory  results  because  the 
dates  do  not  always  coincide  with  the 
time  frame  for  a  facility's  physical 
inventory.  Physical  inventories  for 
Category  III  facilities  are  conducted  on 
an  annual  basis,  semiannually  for 
Category  I  facilities,  and  every  2  to  6 
months  for  Category  11  facilities.  The 
term  "Material  Status  Reports"  refers  to 
both  the  Material  Balance  Report  and 
the  Inventory  Composition  Report  and 
is  used  in  part  75. 

A  Category  I  licensee  is  one  that  is 
licensed  to  possess  and  use  formula 
quantities  of  strategic  special  nuclear 
material  (SSNM)  (e.g.,  5  kilograms  of 
uranium  enriched  to  20  percent  or  more 
in  the  uranium-235  isotope).  SSNM 
means  uranium-235  (contained  in 
uranium  enriched  to  20  percent  or  more 
in  the  uranium-235  isotope),  uranium- 
233,  or  plutonium.  There  are  currently 
two  licensed  Category  I  facilities.  A 
Category  II  licensee  is  one  that  is 
licensed  to  possess  and  use  special 
nuclear  material  (SNM)  of  moderate 
strategic  significance  [e.g.,  10  kilograms 
of  uranium  enriched  to  10  percent  or 
more  but  less  than  20  percent  in  the 
uranium-235  isotope,  with  limited 
quantities  at  higher  enrichments). 
Currentlv.  there  is  only  one  licensed 
Category  11  facility.  General  Atomics, 
and  it  has  a  possession-only  license  and 
is  undergoing  decommissioning. 
General  Atomics  will  not  be  required  to 
make  changes  to  meet  the  new 
requirements.  A  Categor\'  III  licensee  is 
one  that  is  licensed  to  possess  and  use 
quantities  of  SNM  of  low  strategic 
significance  (e.g.,  uranium  enriched  to 
less  than  10  percent  in  the  uranium-235 
isotope,  with  limited  quantities  at 
higher  enrichments).  See  Table  1  for 
more  specific  information  on  limits  for 
Category  I.  II.  and  III  licensees. 
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TABLE  1  .—CATEGORIZATION  OF  MATERIAL 


Material 

Form 

Category  1 

Category  II                            Category  III 

Plirtonium  

Any  

Uranium  enriched  to  20 

percent  U-235  or  more. 
Uranium  enriched  to  10 

percent  U-235  but  less 

than  20  percent 
Uranium  enriched  at)ove 

natural,  but  less  than  10 

percent  U-235. 
Any  

2  kg  or  more  

Less  than  2  kg  but  more      j  500  g  or  less. 

than  500  g                         ; 
Less  than  5  kg  but  more        1  ko  or  less; 

UranJum-235 

5  kg  or  more  

than  1  kg. 
10  kg  or  more  

Less  than  10  kg. 
10  kg  or  more 
500  g  or  less. 

Uranlum-233 

2  kg  or  more  

Less  than  2  kg  but  more 
than  500  g. 

In  1982.  the  NRC  initiated  an  effort  to 
move  the  MC&A  requirements  from  10 
CFR  part  70,  "Domestic  Licensing  of 
Special  Nuclear  Material,"  to  10  CFR 
part  74,  "Material  Control  and 
Accounting  of  Special  Nuclear 
Material."  The  initiative  also  included 
efforts  to  make  the  requirements  more 
performance  oriented.  In  1985.  the 
MC&A  requirements  for  Category  III 
facilities  were  made  more  performance 
oriented  and  moved  to  part  74  (50  FR 
7575;  February  25,  1985).  The 
requirements  for  Category  I  facilities 
were  similarly  moved  in  1987  (52  FR 
10033;  March  30,  1987).  The  MC&A 
requirements  for  Category  11  facilities 
and  the  general  MC&A  requirements  are 
still  interspersed  among  the  safety  and 
general  licensing  requirements  of  part 
70.  The  requirements  regarding  Categorj' 
II  material  are  also  overly  prescriptive. 

In  addition,  part  74  includes  several 
typographical  errors,  old 
implementation  dates,  and  some 
terminology  that  are  being  updated  to 
reflect  current  practice. 

Finally,  the  currently  effective 
categorical  exclusion  for  approval  of 
safeguards  plans  does  not  clearly 
include  the  approval  of  an  amendment 
to  a  .safeguards  plan. 

Proposed  Rule 

The  NRC  published  the  proposed 
rule,  "Material  Control  and  Acrounting 
Amendments"  in  the  Federal  Register 
on  May  30.  2001  (66  FK  .::9Z.51J.  The 
NRC  received  four  comment  letters  on 
the  proposed  rule.  These  comments  and 
the  responses  are  discussed  in  the 
"Summary  of  Public  Comments  on  the 
Proposed  Rule"  section. 

Discussion 

The  \KC.  staff  has  considered  whether 
this  rulemaking  should  proceed  at  this 
time  nr  be  placed  on  hnld  until 
(.ompietion  of  the  .NRC  staffs 
reevaluation  of  the  safeguards  and 
physical  security  programs  The  NRC 
staff  has  concluded  that  this  rulemaking 


should  go  forward.  This  rulemaking 
clarifies  the  MC&A  requirements  by 
removing  the  inconsistencies  between 
Categorv'  I.  II.  and  III  requirements.  The 
rulemaking  also  results  in  a  single 
location  for  all  the  MC&A  requirements 
which  will  help  both  the  NRC  and 
stakeholders  to  locate  those 
requirements  that  apply  to  a  given 
facility. 

Material  Status  Reports 

A  licensee  authorized  to  possess  SNM 
at  any  one  time  or  location  in  a  quantity 
totaling  more  than  350  grams  of 
contained  uranium-235.  uranium-233. 
or  plutonium,  or  any  combination 
thereof,  must  complete  and  submit  in  a 
computer-readable  format  a  Material 
Balance  Report  concerning  SNM 
received,  produced,  possessed, 
transferred,  consumed,  disposed  of,  or 
lost.  A  Material  Balance  Report  is  a 
summary  of  nuclear  material  changes 
from  one  inventory'  period  to  the  next. 
Currently,  this  report  must  be  compiled 
as  of  March  3 1  and  September  30  of 
each  year  and  filed  within  30  days  after 
the  end  of  the  period.  Under  §§  76.113. 
76.115.  and  76.117,  the  gaseous 
diffusion  plants  (certificate  holders)  are 
also  required  to  submit  the  report  twice 
yearly  on  the  same  schedule.  (Note  that 
the  term  "licensee",  as  it  is  used  within 
this  statement  of  considerations, 
includes  the  gaseous  diffusion  plants 
unless  otherwise  stated  )  Each  licensee 
is  also  required  to  file  a  statement  of  the 
composition  of  the  ending  inventor>' 
with  the  .Material  Balance  Report  .\n 
Inventory  Composition  Report  is  a 
report  of  the  actual  inventory  listed  by 
specified  forms  of  material  (e.^., 
irradiated  versus  unirradiated  fuel  at 
power  reactors).  However,  a  licensee 
required  to  submit  a  Material  Status 
Report  under  *?  75  35  is  directed  to 
submit  this  report  only  in  accordance 
with  the  provisions  of  that  section  (i.e.. 
at  the  time  of  a  physical  inventory). 
Section  75.35  applies  only  to  those 


facilities  that  have  been  selected  to 
report  under  the  Agreement  Between 
the  United  States  and  the  International 
Atomic  Energy  Agency  (IAEA)  for  the 
Application  of  Safeguards  in  the  United 
States.  For  those  facilities  reporting 
under  part  75,  the  frequency  of 
reporting  is  dependent  on  the  frequency 
of  the  physical  inventory,  which  is 
dependent  on  the  Category  of  facility 
(j.e.,  Category  I.  II.  or  III).  The  report 
would  be  required  either  once  (Category 
III)  or  twice  (Category'  I  and  II)  per  year. 

The  principal  purpose  of  the  Material 
Status  Report  is  the  periodic 
reconciliation  of  licensee  records  with 
the  records  in  the  Nuclear  Materials 
Management  and  Safeguards  System 
(NMMSS).  The  NMMSS  is  the  national 
database  for  tracking  soiux;e  and  SNM. 
The  database  is  maintained  under  a 
Department  of  Energy  contract.  The  data 
from  the  NMMSS  are  then  used  to 
satisfy  the  requirement  of  the  US/IAEA 
Safeguards  Agreement  to  provide  the 
aimual  Material  Balance  Report  for 
facilities  selected  under  the  Agreement 
or  associated  Protocol. 

The  proposed  rule  would  have 
modified  Xhe  regulations  to  require  the 
Material  Balance  Report  and  the 
Physical  Inventory  Listing  Report  at  the 
time  of  a  physical  inventory  as  is 
currently  stated  in  §  75.35  for  all 
licensees  The  proposed  rule  would 
have  required  the  reports  to  be 
completed  within  60  days  of  the 
beginning  of  the  physical  inventory  for 
independent  spent  fuel  storage 
installations,  reactors,  and  Category  I.  II, 
and  ID  facilities.  The  modifications  in 
the  final  rule  do  not  affect  licensees 
reporting  under  part  75  Because  most 
facilities  are  only  required  to  conduct  a 
physical  inventory  once  a  year,  the 
reporting  frequency  would  be  reduced 
from  twice  a  year  to  once  a  year.  For 
most  licensees,  reconciliation  once  a 
year  instead  of  twice  a  year  does  not 
appear  to  be  a  problem  because  the 
number  of  transactions  is  such  that 
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it)t:unciliatiun  is  mandgfatjlu.  l-or  Ihu 
gaseous  diffusion  plants  tlial  have  a 
significantly  larger  number  of 
transactions,  reconciliation  could  be 
more  difficult  if  performed  once  a  year. 
However,  the  gaseous  diffusion  plants, 
by  practice,  currently  reconcile  their 
records  with  the  NMMSS  on  a 
bimonthly  basis  and  can  continue  this 
practice  under  the  revised  regulation. 

Based  on  public  comments,  the  final 
rule  has  betm  modified  from  the 
proposed  rule.  The  reporting 
requirements  for  Category  I  facilities 
will  remain  unchanged  from  the  current 
requirements.  Category  I  licensees  will 
still  be  required  to  compile  the  reports 
as  of  March  31  and  September  30  of 
each  year  and  submit  the  Material 
Balance  Reports  and  the  Physical 
Inventory  Listing  Reports  within  30 
days  after  the  end  of  the  period  covered 
by  the  report.  The  requirements  for  all 
other  facilities  will  be  revised  as 
outlined  in  the  proposed  rule. 

As  indicated,  a  licensee  is  required  to 
submit  the  semiannual  Material  Balance 
Report  and  inventory  Composition 
Report  within  30  days  of  March  31  and 
September  30  of  each  year.  The 
preestablished  timing  of  the  submittal 
has  two  drawbacks.  Specifically,  the 
reports  rarely  coincide  with  a  physical 
inventory,  and  all  the  reports  for  a  given 
period  are  provided  to  the  NMMSS  at 
the  same  time.  The  data  from  a  physical 
inventory  are  signifii:antly  more 
meaningful  than  the  book  values 
reported  during  the  interim  periods. 
Staggering  the  submittals  would  benefit 
tht!  NMMSS  contractor  because  not  all 
licensees  conduct  inventories  at  the 
same  time.  Requirements  for  the 
NMMSS  contractor  would  likely  be 
spread  more  evenly  throughout  the  year. 
Modifying  the  requirement  to  stipulate 
that  the  Material  Balance  Report  and  the 
Inventory  C'omposition  Report  be 
submitted  at  the  time  of  the  physical 
inventory  could  alleviate  these 
problems,  provide  more  meaningful 
data,  and  be  more  efficient  and  effective. 

Another  consideration  is  whether 
there  would  be  an  adverse  impact  on 
meeting  IAEA  safeguards  requirements. 
Only  one  Material  Status  Report  is 
required  per  year  under  the  terms  of  the 
US/IAEA  Safeguards  Agreement  and 
§  75.35.  Consequently,  there  would  be 
no  adverse  impact  on  meeting  IAEA 
safeguards  requirements. 

The  final  rule  revises  the  timing  to 
complete  the  Material  Balance  Report 
and  Physical  Inventory  Listing  Report  to 
coincide  with  a  facility's  physical 
inventory,  except  for  Category  I 
licensees.  The  final  rule  also  provides 
additional  time  to  complete  the 
P  ip»'rvvnrk,  except  for  Category  I 


iRL-nst'os  and  those  licensees  reporting 
under  part  75.  Identification  of  an  actual 
loss  or  theft  of  material  would  still  be 
reported  within  one  hour  per  the 
current  regulations. 

These  changes  provide  most  licensees 
with  additional  Oexibilify  and  reduce 
the  regulatory  burden.  The  final  rule 
uses  Physical  Inventory  Listing  Report 
instead  of  Inventory  Composition 
Reports  to  be  consistent  with  the  name 
of  the  actual  form  (DOE/NRC  Form 
742C). 

Categorical  Exclusion 

The  categorical  exclusion 
(§51.22(c)(12))  covers  the  issuance  of  an 
amendment  to  a  license  under  10  CFR 
parts  50.  60,  61.  70.  72.  or  75  relating 
to  safeguards  matters  or  approval  of  a 
safeguards  plan.  It  does  not  address 
amendments  to  safeguards  plans.  As 
written,  the  categorical  exclusion  can  be 
used  for  approval  of  a  safeguards  plan. 
However,  an  environmental  assessment 
(EA)  may  be  necessary  for  approval  of 
an  amendment  to  the  safeguards  plan. 
Initial  approval  is  covered  by  the 
categorical  exclusion,  but  amendments 
do  not  appear  to  be  covered.  This 
inconsistency  appears  to  be  inadvertent 
in  that  the  Statement  of  Considerations 
for  the  rulemaking  that  included  this 
categorical  exclusion  stated  that  this 
categorical  exclusion  was  needed  to 
implement  new  safeguards  regulations 
through  incorporation  of  provisions  into 
licenses,  as  well  as  to  "permit 
modifications  to  licensees'  safeguards 
programs  established  under  existing 
requirements."  See  49  FR  9352,  at  9373 
(March  12,  1984).  The  final  rule  adds 
language  covering  revisions  to 
safeguards  plans  to  rectify  this 
omission.  vSafeguards  plans  include 
physical  protection  related  plans  and 
material  control  and  accounting  related 
plans.  In  addition,  the  categorical 
exclusion  currently  lists  several  parts  to 
which  it  applies,  however,  part  76  is  not 
included  in  the  listing  and  should  be 
included.  Providing  a  generic  reference 
to  any  part  of  10  CFT^  chapter  I  corrects 
the  current  listing  and  avoids  the  need 
for  revising  the  categorical  exclusion 
when  new  parts  need  to  be  added  to  the 
listing. 

The  NRC  staff  consulted  with  the 
Council  on  Environmental  Quality 
(CEQJ  concerning  this  amendment  to 
the  categorical  exclusion  in  10  CFR 
52.22(c)(12).  CEQ  determined  that  this 
amendment  addresses  the  requirements 
of  the  CEQ  regulations  for  agency 
procedures. 


General  and  Category  II  MC&A 
Requirements 

In  1982,  the  NRC  began  an  effort  to 
move  the  MC&A  requirements  from  part 
70  to  part  74  and  make  the  requirements 
more  performance  oriented.  Subsequent 
rulemakings  on  February  25,  1985  (50 
FR  7575)  and  March  30.  1987  (52  FR 
10033),  moved  the  requirements  for 
Category  I  and  III  facilities.  The  MC&A 
requirements  for  Category  II  facilities 
and  the  general  MC&A  requirements  are 
currently  interspersed  among  the  safety 
and  general  licensing  requirements  of 
part  70.  The  requirements  regarding 
Category  II  material  are  also  overly 
prescriptive  as  they  include  some 
requirements  that  are  more  stringent 
than  the  requirements  for  Category  I 
facilities.  This  rule  moves  the  remaining 
general  MCAA  requirements  and  the 
requirements  for  Category  II  facilities 
from  part  70  to  part  74.  The  rule  also 
makes  the  MC&A  requirements  for  the 
Category  II  facilities  more  risk-informed. 
The  risk- informed  approach  for  the 
Category  II  facilities  is  consistent  with 
the  current  MC&A  regulations  that 
apply  to  Category  I  and  III  facilities.  In 
addition,  the  rule  makes  needed 
modifications  that  were  missed  in 
earlier  updates  of  the  MC&A 
regulations,  corrects  typographical 
errors,  deletes  old  implementation 
dates,  clarifies  some  definitions,  and 
includes  several  new  definitions. 

Specifically,  the  rule  clarifies  the 
definitions  for  "Category  lA  material" 
and  "inventory  differences" '  and  makes 
them  consistent  with  the  current 
practice.  The  terms  "beginning 
inventory,"  "plant,  "  "removals  from 
inventory,""  cmd  "removals  from 
process,"  are  newly  defined.  The 
definition  for  "removals"  is  deleted. 
There  has  been  some  confusion  by 
licensees  over  the  term  "removals."  The 
term  '"removals'"  is  replaced  by  the 
terms  ""removals  from  process""  and 
"removals  from  inventory."'  The 
definitions  are  consistent  with  the 
current  practice.  In  addition,  both  the 
terms  "beginning  inventory"  and 
"plant"  are  used  in  the  current  rule 
language,  but  were  never  defined  in  the 
rule.  The  definitions  are  consistent  with 
the  definitions  contained  in  the  current 
regulatory  guides.  The  changes  to  the 
Category  II  requirements  are  discussed 
under  the  Category  II  heading. 

General  Requirements 

The  current  general  MC&A 
requifin'Mit^  m  p.ir'     •'  :>  qiisp'  f 
license*'  to  kitop  ri't.uui.s  sliuVMiig  tlu: 
receipt,  inventory,  disposal,  and  transfer 
of  allSNM   Th.'  r-M]    ,r..!n,.ntsalso 
specify  the  n-tfiiti   ii  ^^  t.  ■,!  for  those 
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records.  These  recordkeeping 
requirements  are  not  being  changed,  just 
relocated.  The  general  requirements 
currently  in  §§  70.51(b)(1)  through  (b)(5) 
are  captured  in  new  §§  74.19  (a)(1) 
through  (a)(4).  Furthermore,  the 
reporting  requirements  currently  in 
§  70.52  requiring  a  licensee  to  report 
loss  or  theft  of  SNM  remain  unchanged 
and  are  included  in  §  74.11.  The 
requirements  for  a  Nuclear  Material 
Transfer  Report  in  §  70.54  remain 
unchanged  and  are  captured  by  §  74.15. 
The  existing  requirement  in  §  70.51(d) 
for  all  licensees  authorized  to  possess 
more  than  350  grams  of  contained  SNM 
to  conduct  an  annual  physical  inventory' 
of  all  SNM  is  retained  and  is  moved  to 
new  §  74.19(c).  The  requirement 
currently  in  §  70.51(c)  for  all  licensees 
authorized  to  possess  SNM  in  a  quantity 
exceeding  one  effective  kilogram  of 
SNM  to  establish,  maintain,  and  follow 
written  MC&A  procedures  that  are 
sufficient  to  enable  the  licensee  to 
account  for  the  SNM,  is  moved  to  new 
§  74.19(b).  The  requirements  in  §  70.53 
are  moved  to  §§  74.13  and  74.17. 

Categof}'  II  Requirements 

Current  domestic  MC&A  regulations 
in  part  70  for  licensees  who  possess 
greater  than  one  effective  kilogram  of 
strategic  special  nuclear  material  in 
irradiated  fuel  reprocessing  operations 
or  moderate  strategic  special  nuclear 
material  have  been  interspersed  among 
the  safety  and  general  licensing 
requirements  in  part  70.  These  MC&A 
requirements  are  being  moved  to  part  74 
to  avoid  confusion  with  the  safety 
requirements  in  part  70.  to  allow  the 
requirements  to  be  presented  in  a  more 
orderly  manner,  and  to  make  them  more 
risk-informed.  Emphasis  has  been  given 
to  performance  requirements  rather  than 
prescriptive  requirements  to  allow 
licensees  to  select  the  most  cost- 
effective  way  to  satisfy  NRC 
requirements. 

The  basic  MC&A  requirements  for 
Category'  II  facilities  are  being  retained 
in  part  74  but  are  presented  in  a  more 
organized  manner.  The  performance 
objectives  for  Category  II  facilities  are: 
(1)  Confirmation  of  the  presence  and 
location  of  SNM;  (2)  prompt 
investigation  and  resolution  of  any 
anomalies  indicating  a  possible  loss  of 
SNM;  (3)  rapid  determination  of 
whether  an  actual  loss  of  a  significant 
quantity  of  SNM  has  occurred;  and  (4) 
timely  generation  of  information  to  aid 
in  the  investigation  and  recovery  of 
missing  SNM  in  the  event  of  an  actual 
loss.  Implementation  of  these  objectives 
is  commensurate  with  the  amount  and 
type  of  material.  The  principal 
differences  between  the  MC&A 


requirements  in  this  final  rule  and  those 
in  the  previous  regulations  are: 

(1)  Tne  revised  regulations  reduce  the 
required  frequencies  of  Category  II 
physical  inventories  from  the  current 
frequency  of  every  2  months  for  SSNM 
and  every  6  months  for  everxthing  else 
to  every  9  months.  From  a  safeguards 
risk  and  graded  approach  perspective, 
this  is  consistent  with  the  annual 
frequency  for  Categon^'  III  facilities  and 
semiannual  frequency  for  Category  I 
facilities; 

(2)  The  concept  of  Inventory 
Difference  (ID)  and  Standard  Error  of  the 
Inventory  Difference  (SEID)  is  used  to 
replace  the  Material  Unaccounted  For 
(MUF)  concept  in  the  statistical 
program.  This  is  consistent  with  the 
statistical  terms  and  methods  used  in 
part  74  for  Category  I  and  III  facilities 
and  with  NRC  guidance  and  reference 
documents; 

(3)  The  significance  testing  of  ID  with 
a  three  SEID  limit  is  less  restrictive  than 
the  test  level  of  two  SEID  specified  in 
previous  §  70.51(e)(5).  This  is  consistent 
with  Category  I  facilities  that  use  a 
three-SEID  limit  with  a  constraint  on 
SEID  of  0.10  percent  of  active  inventory. 
The  measurement  quality  constraint  for 
Category  II  remains  at  0.125  percent  of 
active  inventory  for  SEID.  This  change 
results  in  a  reduction  of  unwarranted, 
disruptive,  and  costly  investigations, 
reports,  or  responses  to  ID  threshold 
actions; 

(4)  An  item  control  program  for 
Category  II  facilities  that  is  consistent 
with  Category  III  facilities  is  added. 
Category  II  item  control  requirements 
are  less  costly  than  the  more  stringent 
Category  I  item  monitoring.  The  item 
control  requirements  mainly  consist  of 
providing  current  knowledge  of 
location,  identity,  and  quantity  of  plant- 
wide  items  existing  for  at  least  14  days. 
The  performance-based  program  allows 
a  licensee  to  propose  its  item  control 
method  and  frequency; 

(5)  The  combined  standard  error 
concept  and  a  de  minimus  quantity  for 
plutonium  and  uranium  in  the 
evaluation  of  shipper-receiver 
differences  is  used.  This  is  consistent 
with  the  requirements  for  Category  I  and 
III  facilities  in  part  74;  and 

(6)  The  required  frequency  for  the 
independent  review  and  assessment  of 
the  facility's  MC&A  program  is  changed 
from  annual  to  a  minimum  of  18 
months.  From  a  safeguards  risk  and 
graded  approach  perspective,  this 
compares  to  the  annual  requirement  for 
Category  I  and  the  every  2-year 
requirement  for  Category  III. 

The  consolidation  of  regulations  is  a 
significant  step  toward  NRC's  regulator}' 
reform  goal  of  providing  a  graded 


approach  to  MC&A  regulation.  It  also 
reduces  the  regulatory  burden  by 
making  it  easier  for  a  licensee  to  find  the 
MC&A  requirements  that  apply  to  its 
facility. 

The  NRC  has  made  changes  to  the 
final  rule  based  on  public  comments 
(see  the  "Summan,-  of  Public  Comments 
on  the  Proposed  Rule'  section).  In 
sununary  the  changes  to  the  final  rule 
include  (1)  retaining  the  current 
material  status  reporting  requirements 
for  Category  I  licensees;  (2)  retaining  the 
current  allowance  for  alarm  resolution 
calls  (§  74.57(c))  to  be  made  on  the  next 
scheduled  workday  when  falling  on  a 
holiday  or  weekend;  and  (3)  clarifj'ing 
that  the  Category  II  requirements 
continue  to  apply  to  irradiated  fuel  " 
reprocessing  facilities  as  is  in  the 
current  regulations. 

Summan  f)fPublif  ("(immcntv  on  the 
Pruposed  Rule 

This  analysis  presents  a  summary  of 
the  comments  received  on  the  proposed 
rule,  the  NRC's  response  to  the 
comments,  and  changes  made  to  the 
final  rule  as  a  result  of  these  comments. 

The  NRC  received  four  comment 
letters  on  the  proposed  rule.  Three  were 
from  industn,'  (including  NEl)  and  one 
from  a  consulting  firm. 

In  general,  two  commenters  were 
opposed  to  specific  aspects  of  the 
proposed  rule  (the  change  in  material 
balance  reporting  and  the  change  to  the 
alarm  resolution  notification),  both  of 
these  commenters  are  Categor\'  I 
facilities.  NEI  and  the  consulting  firm 
generally  supported  the  rulemaking, 
although  the  consulting  firm  was 
opposed  to  the  change  requiring  alarm 
resolution  notifications  made  to  the 
NRC  Operations  Center.  The  consulting 
firm  also  provided  specific 
recommendations  to  improve  the  final 
rule.  The  comments  on  the  proposed 
rule  are  generally  contained  within  four 
categories.  The  first  category'  contains 
general  comments,  followed  by 
comments  on  the  material  balance 
reporting,  comments  on  the  Categor\'  II 
requirements,  and  other  comments. 

A.  General  Comments  on  the  Proposed 
Rule 

1 .  Support  of  the  Proposed  Rule 

Comment:  Two  of  the  commenters 
provided  specific  comments  in  support 
of  the  proposed  rule.  NEI  indicated  that 
the  decreased  frequency  of  SNM 
inventory  reporting  for  Category  II  and 
III  facilities  will  reduce  the  regulatory 
burden  on  licensees  and  that  the  partial 
harmonization  of  the  inventory 
reporting  requirements  of  10  CFR  parts 
74  and  75  was  commendable.  Overall 
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NEl  indicated  support  of  the  propo.sed 
amendments  and  believes  that  they  will 
reduce  resource  demands  placed  on 
both  the  NRC  and  individual  licensees. 
The  consulting  firm  indicated  that 
without  the  proposed  changes,  the 
MC&A  requirements  for  SNM  in 
amounts  of  moderate  strategic 
significance  {Category  II)  would  remain 
prescriptive  and  irrationally  more 
restrictive  than  those  for  formula 
quantities  of  strategic  significance 
(Category  I). 

Response:  The  NRC  is  not  making  any 
changes  in  the  final  rule  that  the  NRC 
believes  would  negate  the  industry's 
general  support  for  this  rulemaking. 

2.  Elimination  of  MC&A  Regulations  for 
Irradiated  Fuel  Reprocessing  Plants 

Comment:  One  commenter  expressed 
concern  that  the  MC&A  requirements  for 
irradiated  fuel  reprocessing  plants  that 
are  located  in  10  CFR  70.51(e)  were 
eliminated.  The  commenter  noted  that  if 
this  was  the  intent  then  it  should  have 
been  highlighted  in  the  Statement  of 
Considerations.  The  commenter  believes 
that  it  was  prudent  to  keep  in  place 
these  kev  regulations,  which  may  not  be 
easily  replaced  if  a  need  were  to  arise. 
The  commenter  offered  specific 
suggestions  to  move  the  reprocessing 
requirements  to  §  74.41.  clarify  the 
performance  objectives,  and  rename 
subpart  D  to  include  SNM  in  Irradiated 
Fuel  Reprocessing  Operations. 

Response:  It  was  not  the  NRC's  intent 
to  eliminate  the  requirements  for 
irradiated  fuel  reprocessing  plants. 
MCAA  requirements  for  reprixipssing 
plants  were  originally  considered  in  the 
proposed  rule  for  MC&A  retjuirements 
for  facilities  that  use  formula  quantities 
of  strategic  SNM  (49  FR  4091 ;  February 
2,  1984).  These  requirements  were 
dropped  from  the  final  rule  because  of 
unresolved  questions  on  whether  an 
irradiated  fuel  reprocessing  facility 
could  comply  with  all  regulatory 
requirements  and  the  negative  outlook 
for  domestic  reprocessing  (52  FR  10033; 
March  30.  1987).  Although  a 
reprocessing  facility  would  likely  be 
considered  a  Category  I  facility  based  on 
possession  limits  for  plutonium, 
language  was  inserted  in  §  70.51(e)  to 
cover  reprocessing  facilities.  The 
rtHjuirements  for  an  irradiated  fuel 
reprocessing  facility  were  the  same  as 
for  a  facility  possessing  SNM  of 
moderate  significance  (Category  11).  no 
changes  specific  to  reprocessing  were 
introduced  In  this  final  rule,  the 
language  in  §  74.41  has  been  clarified  to 
identify  the  applicability  to  irradiated 
fuel  reprocessing  facilities.  However,  it 
is  important  to  note  that  if  reprmressing 
in  this  country  were  to  become  viable. 


the  NKC  would  likely  develop  MC;&A 
requirements  specific  for  reprocessing. 

3.  Table  1 

Comment:  One  commenter  stated  that 
Table  1  was  incorrect  for  this 
rulemaking.  The  commenter  stated  the 
table  contained  authorized  possession 
and  use  limits  rather  than  specific 
information  on  possession  limits  for 
Category  I.  II.  and  III  licensees.  The 
commenter  noted  that  it  is  incorrect  to 
state  that  all  such  SNM  is  unirradiated 
as  this  would  only  be  true  for  physical 
protection  requirements. 

Response:  The  table  was  intended  to 
simplify  the  complexities  of  the 
possession  thresholds  for  Category  I.  II. 
and  III  facilities.  The  commenter  is 
correct  that  the  term  unirradiated 
should  be  removed  and  the  table  has 
been  revised.  The  table  originated  from 
appendix  M  of  10  CFR  part  110 

B  Material  Balance  Reporting 

1 .  Tying  Material  Balance  Reports  and 
Physical  Inventory  Listing  Reports  to 
the  Physical  Inventory 

Comment:  Two  conunenters  (both 
Category  I  facilities)  were  opposed  to 
changing  the  reporting  dates  for  the 
Material  Balance  Reports  and  the 
Physical  Inventory  Listing  Report.  The 
commenters  preferred  that  the  set  dates 
of  March  31  and  September  30  be 
retained.  One  commenter  stated  that 
tying  the  reporting  dates  to  the  physical 
inventory  would  place  a  burden  on  the 
licensee  during  the  time  period  in 
which  licensee  efforts  are  placed  on 
inventory  reconciliation  and  that  the 
new  time  could  have  an  adverse  impact 
on  the  quality  of  the  inventory 
difference.  The  other  commenter 
indicated  that  because  they  also  have 
similar  DOE  reporting  requirements  for 
DOE  material  at  their  site,  the  proposed 
change  would  have  the  effect  of  forcing 
them  to  make  quarterly  reports.  The 
commenter  was  concerned  that  different 
DOE  and  NRC  reporting  requirements 
would  cause  confusion  and 
inconsistencies.  The  commenter  also 
stated  that  the  proposed  45  day  limit  for 
high  enriched  uranium  would  result  in 
licensees  having  to  complete  three 
different  reports  simultaneously. 

flesponse  The  proposed  changes  to 
the  material  balance  reporting 
requirements  were  intended  to  provide 
more  flexibility  to  licensees,  while 
reducing  the  burden  and  providing 
better  data  to  the  NMMSS.  This  is 
accomplished  for  the  majority  of 
licensees  impacted  by  the  proposed  rule 
change.  Because  Category  I  facilities  are 
required  to  conduct  a  physical 
inventory  semiannually,  these  facilities 


do  not  receive  tne  ma|or  ueni-Iit  ot  tnc 
change  [i.e.  less  frequent  reporting). 
Both  Category  I  facilities  requested  that 
these  changes  not  be  adopted  by  NRC 
because  it  would  increase  their  burden 
for  making  the.se  reports.  Imposing  an 
increased  burden  on  Category  I  facilities 
was  not  intended,  therefore,  the  current 
requirements  for  Category  I  facilities 
will  be  retained.  Category  I  facilities 
will  continue  to  compile  the  Material 
Balance  Reports  and  Inventory 
Composition  Reports  as  of  March  31  and 
September  30  of  each  year  and  submit 
the  reports  within  30  days  after  the  end 
of  the  period  covered  by  the  report.  The 
final  rule  reflects  the  retention  of  the 
current  Category  I  requirements.  The 
change  will  be  retained  for  all  other 
facilities.  The  final  rule  requires  the 
reports  to  be  completed  within  60  days 
of  the  beginning  of  the  physical 
inventory  for  all  other  facilities 

C.  Category  II  Requirements 

1.  Sealed  Sources 

Comment:  One  conunenter  stated  that 
§  74.41(a)  should  be  reworded  to  bring 
it  into  line  with  the  current  §.70. 51(e). 
which  excluded  SNM  used  in  sealed 
form.  The  commenter  stated  that 
emphasis  for  exception  should  be  more 
on  the  use  of  sealed  sources  rather  than 
possession.  The  commenter  further 
stated  that  strategic  SNM  (plutonium. 
uranium-233.  and  uranium  highly 
enriched  in  uranium-235)  should  not  be 
part  of  this  exclusion  and  that  only 
Category  II  low-enriched  uranium 
quantities  possessed  and  used  as  sealed 
sources  is  appropriate. 

Response:  The  proposed  rule  did 
include  an  exclusion  for  sealed  sources 
when  determining  if  a  licensee  fell 
under  the  comprehensive  requirements 
for  a  Category  II  facility.  This  exclusion 
is  consistent  with  the  current 
requirements.  The  NRC  disagrees  with 
the  remainder  of  the  comment.  A 
distinction  cannot  be  made  between 
possession  and  use  of  sealed  sources. 
The  NRC  may  not  have  knowledge  if  a 
specific  sealed  source  was  actually  used 
by  any  given  licensee  versus  merely 
pos.sessed  by  the  licensee.  Trying  to 
make  this  distinction  would  impose 
unnecessary  burden  on  both  the 
licensee  and  the  NRC,  Most  licenses 
authorize  possession  and  use  of  sealed 
sources.  Although  the  sealed  sources 
may  not  count  towards  the  threshold  for 
a  Category  II  facility,  the  sealed  sources 
are  included  in  a  facility's  physical 
inventory.  The  current  regulations 
include  strategic  SNM  sealed  sources  in 
the  exclusion  and  the  commenter  has 
not  provided  sufficient  justification  to 
support  the  change. 
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D.  Information  Collection 

1.  Burden  Estimate 

Comment:  NEI  noted  that  as  the 
NRC's  Electronic  Information  Exchange 
system  is  not  yet  functional  for  parts  70 
and  76  licensees  and  that  both  licensees 
and  the  NRC  could  possibly  incur 
significant  resources  implementing 
electronic  data  submission  protocols. 
NEl  indicated  that  if  the  electronic  data 
submission  formats  closely  resemble 
those  of  DOE/NRC  forms  742  and  742C, 
no  change  in  licensee  resources  should 
be  expected. 

Response:  Licensees  have  been 
required  to  submit  DOE/NRC  forms  742 
and  742C  in  electronic  form  since  1994, 
Approximately  72  percent  of  licensees 
submitted  the  information  electronically 
in  2000.  Implementation  of  the 
Electronic  Information  Exchange  should 
not  impact  the  electronic  submission  of 
forms  742  and  742C. 

2.  Changes  to  Guidance  Documents 

Comment:  One  commenter  noted  that 
no  provision  had  been  made  to  update 
NRC  guidance  documents  (e.g.  NUREG/ 
BR-007)  with  the  new  amendments. 

Response:  NRC  agrees  that  a  minor 
revision  to  NUREG/BR-007  will  be 
necessary  to  implement  the  rule 
changes.  The  NUREG  currently  states 
that  "Reports  are  to  be  made  as  of  Mcirch 
31  and  September  30  of  each  year,  or 
alternate  dates  if  authorized  by  the  NRC 
and  filed  within  thirty  (30)  days  after 
the  end  of  the  period  covered  by  the 
report."  Although  the  rule  changes 
result  in  an  authorized  alternate  date  for 
submission  of  the  reports,  the  NUREG 
will  be  modified  to  reflect  that  the 
reports  are  to  be  filed  within  60  days  for 
facilities  handling  less  than  a  Category 
I  quantity,  but  at  least  350  grams  of  " 
fissile  material.  Because  this  is 
considered  a  minor  change,  the  NRC 
staff  does  not  plan  to  solicit  public 
comment  on  this  change  to  the  NUREG. 
An  errata  sheet  containing  the  change 
will  be  issued  at  the  time  the  rule 
becomes  effective. 

3.  Evaluation  of  Data  Library 

Comment:  One  commenter 
recommended  that  the  NRC  evaluate  the 
data  library  that  is  created  through  the 
NMMSS  system  to  assure  that  it  can  be 
readily  accessed  and  the  data  retrieved 
in  various  combinations. 

Response:  All  of  the  subject  data 
submitted  by  a  licensee  is  available  and 
accessible  to  the  licensee.  The  licensee 
can  resolve  technical  concerns  or 
questions  about  reading  or  accessing  the 
licensee's  data  by  directing  their 
questions  to  the  NMMSS  operator  who 
u'arohnu<;ps  \hv  data  for  the  NRC.  The 


NMMSS  operator  can  provide  licensees 
their  data  in  electronic  format  that 
would  allow  the  licensee  to  sort  and 
combine  the  data  as  necessary. 

E.  Other  Comments 

1.  Alarm  Resolution 

Comment:  Two  commenters  (both 
Category  I  facilities)  objected  to  the 
elimination  of  the  notification  exception 
for  holidays  and  weekends  in  §  74.57(c). 
Currently,  notification  would  occur  on 
the  next  scheduled  workday.  The  reason 
provided  by  one  of  the  commenters  is 
that  the  facility  has  a  5-day  work  week. 
Two  commenters  objected  to  providing 
the  alarm  resolution  notifications  in 
§§  74.57(c)  and  74.57(f)(2)  to  the 
Operations  Center.  One  commenter 
believes  that  notification  should  be 
made  to  the  Safety  and  Safeguards 
Support  Branch.  NMSS  or  to  the  NRC 
Resident  Inspector  due  to  the  staffs 
knowledge  of  the  complexity  of  the 
process  and  the  variability  associated 
with  certain  process  monitoring  units. 
The  other  commenter  stated  that 
notification  to  the  Operations  Center  of 
uru-esolved  alarms  would  be  an 
unnecessary  added  burden  to  both 
licensees  and  the  NRC,  The  commenter 
stated  that  it  would  not  be  risk-informed 
nor  performance-based.  The  commenter 
stated  that  the  Operations  Center  would 
not  have  on  duty,  staff  with  the 
performance  capability  necessary  to  take 
meaningful  action,  except  to  notify 
NMSS  licensing  staff  These 
notifications  should  continue  to  be 
reported  directly  to  NRC  licensing  staff 
who  already  would  be  aware  of  the 
initiation  of  the  licensee's  investigative 
procedures  and  following  progress  with 
the  assistance  of  NRC  inspectors  for 
appropriate  response.  The  rule  should 
name  the  Director  of  NMSS,  but  in 
practice,  the  specific  NMSS  licensing 
unit — with  regular  and  emergency 
telephone  numbers — could  be  listed  as 
the  contact  and  updated  in  each 
licensees  NRC-approved  fundamental 
nuclear  material  control  plan.  The 
commenter  stated  that  this  graded, 
working-level  approach  has  proven 
suitable  over  30  years  without 
overaction  or  a  compelling  need  for 
change. 

Response:  The  NRC  agrees  to  reinsert 
the  notification  exception  for  weekends 
and  holidays  in  §  74.57(c).  A  short  delay 
in  notification  on  weekends  and 
holidays  is  acceptable.  Any  discovery  of 
an  actual  loss  or  theft  of  SNM  requires 
the  licensee  to  report  within  1  hour  of 
discovery  under  ^74,11.  The  final  rule 
reflects  the  retention  of  the  exception 
for  weekends  and  holidays.  Notification 


would  occur  on  the  next  scheduled 
workday. 

The  NRC  does  not  agree  with  the 
commenters'  request  to  change  the 
notification  from  the  NRC  Operations 
Center  to  either  the  licensing  unit  or  the 
Resident  Inspector.  NRC  staff  members 
are  not  always  available  to  take  calls 
from  licensees  due  to  leave,  training, 
travel,  etc.  The  call  could  easily  be 
routed  to  voice  mail  or  to  an  individual 
not  familiar  with  the  facility.  While  the 
licensee  may  have  technically  notified 
the  NRC  by  leaving  a  voice  mail 
message  for  a  staff  member,  the  NRC 
may  not  have  actual  knowledge  until 
the  staff  person  returns  to  the  office. 
Notification  to  the  Operations  Center 
provides  a  record  of  the  call  and  ensures 
that  the  appropriate  NRC  staff  will  be 
notified  so  that  the  necessary  follow-up 
actions  can  occur.  The  Operations 
Center  is  manned  24-hours-a-day.  7- 
days-a-week.  so  that  the  licensee  can  be 
sure  that  someone  is  available  to  take 
the  call.  The  NRC  does  not  believe  that 
calling  the  Operations  Center  instead  of 
a  staff  member  is  an  unnecessary 
burden.  Either  way.  the  licensee  makes 
a  phone  call  and  provides  pertinent 
information.  In  both  cases.  NRC  staff 
would  contact  the  licensee  for  follow-up 
information,  as  appropriate.  When  the 
Operations  Center  receives  a 
notification  from  a  licensee,  they  will 
notify  the  appropriate  staff  in  NMSS, 
The  NMSS  or  regional  staff  will  conduct 
any  follow-up  activities.  According  to 
the  NMSS  licensing  staff,  the  NRC 
receives  approximately  one  of  these 
notifications  per  year. 

2.  Threshold  Possession  Limits 

Comment:  One  commenter  stated  that 
the  threshold  for  SNM  of  low  strategic 
significance  would  result  in  an 
overlapping  in  coverage  between 
Category  III  SNM  and  that  proposed  for 
moderate  strategic  significance  or 
Category  II.  The  example  provided  by 
the  commenter  is  that  the 
comprehensive  Category  III  measures 
would  not  be  triggered  until  authorized 
possession  and  use  levels  reach  1001 
grams  of  plutonium.  uranium-233.  or 
high  eru'iched  uranium  (or  some 
combination)  which  is  far  beyond  the 
501-gram  point  where  Category  II  would 
begin.  The  commenter  pointed  out  that 
the  beginning  point  for  Category  III 
facility  implementation  should  not  be 
set  above  the  floor  for  Category  II.  There 
should  be  no  gaps  or  overlapping 
between  the  scopes  of  Category  I.  II.  and 
III  MC&A  programs  to  have  a 
meaningful  graded  safeguards  program 
in  terms  of  risk  and  expected 
performance  The  commenter  stated  that 
the  proposed  §  74.41  threshold  is  more 
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dppropridto.  aiuJ  tii.u  tiie  threshold  used 
in  current  §  70.51(e)  of  a  quantity 
exceeding  one  effective  iulogram  of 
strategic  special  nuclear  material  is 
inappropriate  for  Category  H  because  it 
would  take  a  formula  quantity  of 
uranium  enriched  to  20  percent  (5 
kilograms  uranium-235),  which  would 
be  a  Category  I  amount,  to  reach  one 
effective  kilogram.  The  commenter 
indicated  that  the  NRC  should  fully 
understand  the  ramifications  from  using 
the  concept  of  greater  than  one  effective 
kilogram  when  grading  across 
Categories  I,  II,  and  III. 

Response:  The  NRC  understands  the 
commenter's  concern.  The  NRC  did  not 
propose  a  change  to  the  threshold  limits 
for  Category  I  or  III  in  the  proposed  rule, 
only  for  Category  II.  The  comment 
concerning  the  threshold  value  for 
Category  III  is  beyond  the  scope  of  this 
rulemaking.  The  commenter  is  correct 
that  the  comprehensive  Category  111 
measures  would  not  be  triggered  until  a 
licensee  was  authorized  to  possess  and 
use  one  effective  kilogram  of  SNM  of 
low  strategic  significance.  If  a  licensee 
were  to  possess  1001  grams  of 
plutonium  or  uranium-233,  the  licensee 
would  have  exceeded  the  upper 
threshold  for  a  Category  III  license  and 
would  actually  be  a  Category  II  facility. 
The  definition  for  SNM  of  low  strategic 
significance  very  clearly  states  that  the 
upper  threshold  is  less  than  the  amount 
of  SNM  of  moderate  strategic 
significance.  Quantities  over  1000  grams 
of  high  enriched  uranium  or  over  500 
grams  of  plutonium  or  uranium-233 
would  cause  a  facility  to  become  a 
Category  1  or  II  facility.  The  effective 
kilogram  of  SNM  of  low  strategic 
significance  does  not  include  only  high 
eruiched  uranium,  plutonium.  and 
uranium-233,  but  also  includes  uranium 
at  lower  enrichments.  A  licen.see  can 
not  possess  an  effective  kilogram  of  only 
high  enriched  uranium,  plutonium.  and 
uranium-233  and  still  be  considered  a 
Category  III  facility.  The  beginning  point 
for  the  comprehensive  Category  III 
measures  is  not  set  above  the  floor  for 
Category  II  as  stated  by  the  commenter. 
Although  the  use  of  one  effective 
kilogram  is  confusing,  the  definition  of 
SNM  of  low  strategic  significance 
prevents  the  overlap.  The  one  effective 
kilogram  has  been  retained  for 
irradiated  fuel  reprocessing  facilities,  it 
does  not  apply  to  the  moderate  strategic 
significance  material.  If  reprocessing 
ever  becomes  viable  in  this  country,  the 
NRC  would  likely  develop  requirements 
specifirallv  for  a  reprocessing  facility. 

Suiiim.irv  (i!  Hiial  Ki'\  ismiis 

This  final  rule  makes  several  changes 
to  parts  51,  61.  70.  72.  73.  74.  75.  76, 


and  150,  which  are  characterized  as 
follows:  The  timing  and  frequency  for 
submitting  Material  Balance  Reports 
and  Inventory  Composition  Reports  in 
parts  72  and  74  are  amended.  The 
remaining  MC&A  requirements  in  part 
70  are  moved  to  part  74.  The  MC&A 
requirements  for  Category  II  facilities 
are  made  more  risk- informed.  Part  51  is 
amended  to  clarify  that  the  categorical 
exclusion  for  safeguards  plans  also 
applies  to  amendments  to  the  safeguards 
plan.  Conforming  changes  are  made  to 
parts  61,  70,  73.  75,  76.  and  150  to 
reflect  the  relocation  of  the  MC&A 
requirements. 

Section  51.22     Criterion  for  Categorical 
Exclusion:  Identification  of  Licensing 
and  Regulatory  Actions  Eligible  for 
Categorical  Exclusion  or  Otherwise  Not 
Requiring  Environmental  Review 

This  section  is  revised  to  clarify  that 
the  categorical  exclusion  used  for 
issuance  of  an  approval  of  a  safeguards 
plan  can  also  be  used  for  issuance  of  an 
approval  for  an  amendment  to  the 
safeguards  plan.  Additionally,  the 
listing  of  parts  50.60.61,  70.  72.  and  75 
is  changed  to  a  more  generic  reference 
to  10  CFR  chapter  1.  This  change  avoids 
an  incomplete  listing  [e.g.,  part  76  was 
inadvertently  left  out). 

Section  61.80    Maintenance  of  Records, 
Reports,  and  Transfers 

This  section  is  revised  to  delete  the 
reference  to  §§  70.53  and  70.54.  and  add 
the  new  reference  to  §§  74.13  and  74.15. 

Section  70.8    Information  Collection 
Requirements:  OMB  Approval 

This  section  is  revised  to  change  the 
OMB  information  collection 
requirements  to  reflect  the  sections 
being  deleted  from  part  70. 

Section  70. 1 9     General  License  for 
Calibration  or  Reference  Sources 

This  section  is  revised  to  delete  the 
reference  to  §§  70.51  and  70.52.  and  add 
the  new  reference  to  §§  74.11  and  74.19. 

Section  70.20a     General  License  to 
Possess  Special  Nuclear  Material  for 
Transport 

This  section  is  revised  to  include  a 
reference  to  §74.11. 

Section  70.22    Contents  of  Applications 

This  section  is  revised  to  delete  the 
reference  to  §  70.58  and  add  the  new 
reference  to  §  74.41. 

Section  70.23    Requirements  for  the 
Approval  of  Applications 

This  section  is  revised  to  correct  a 
reference  from  a  nonexistent  section  to 
the  correct  section. 


Section  70.32     Conditions  of  Licenses 

This  section  is  revised  to  reflect  the 
transfer  of  the  MC*A  requirements  from 
part  70  to  part  74.  to  correct  an  error  in 
wording,  and  to  clarify  that  changes  to 
a  licensee's  MC&A  program  that 
represent  a  decrease  in  effectiveness 
must  be  made  via  an  amendment 
application  pursuant  to  §  70.34. 
consistent  with  current  licensing  policy. 

Section  70.51     Material  Balance, 
Inventory,  and  Records  Requirements 

This  section  is  revised  to  rename  the 
section  and  delete  the  MC&A 
requirements  because  they  would  be 
replaced  by  the  requirements  in  part  74. 
Paragraphs  (b)(6).  (b)(7).  (i)(l).  and  (i)(2) 
would  be  redesignated  as  paragraphs  (a), 
(b).  (c)(1).  and  (c)(2)  respectively. 

Section  70.52    Reports  of  Accidental 
Criticality  or  Loss  or  Theft  or  Attempted 
Theft  of  Special  Nuclear  Material 

This  section  is  renamed  to  reflect  the 
relocation  of  the  reporting  of  theft  or 
loss  of  SNM.  The  section  is  revised  to 
delete  paragraphs  (b)  and  (d)  because 
they  would  be  covered  by  the 
requirements  found  in  §  74.11.  The 
remaining  paragraphs  are  redesignated. 
Paragraph  (a)  and  new  paragraph  (b)  are 
revised  to  remove  the  loss  of  SNM. 

Section  70.53    Material  Status  Reports 

This  section  is  deleted  in  its  entirety, 
the  requirements  in  this  section  are 
covered  by  the  requirements  found  in 
§§74.13  and  74.17. 

Section  70.54     Nuclear  Material 
Transfer  Reports 

This  section  is  deleted  in  its  entirety. 
The  requirements  in  this  section  are 
covered  by  the  requirements  found  in 
§74.15. 

Section  70  57    Measurement  Control 
Program  for  Special  Nuclear  Materials 
Control  and  Accounting 

This  section  is  deleted  in  its  entirety. 
The  requirements  in  this  section  are  - 
replaced  by  the  requirements  found  in 
part  74.  subpart  D. 

Section  70.58    Fundamental  Nuclear 
Material  Controls 

This  section  is  deleted  in  its  entirety. 
The  requirements  in  this  section  are 
replaced  by  the  requirements  found  in 
part  74.  subpart  D. 

Section  72. 76    Material  Status  Reports 

This  section  is  revised  to  change  the 
timing  of  the  submittal  of  the  Material 
Status  Reports  from  every  March  31  and 
September  30  to  within  60  calendar 
days  of  the  beginning  of  the  physical 
inventory.  The  language  is  revised  to 
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reflect  the  wording  in  §  74.13  to  avoid 
any  confusion  over  the  term  "Material 
Status  Reports."  The  language  clearly 
states  that  both  the  Material  Balance 
Report  and  the  Physical  Inventory 
Listing  Report  are  to  be  submitted. 

Section  73.67    Licensee  Fixed  Site  and 
In-Transit  Requirements  for  the  Physical 
Protection  of  Special  Nuclear  Material 
of  Moderate  and  Low  Strategic 
Significance 

This  sectiop  is  revised  to  delete  the 
reference  to  §  70.54  and  add  a  new 
reference  to  §  74.15. 

Section  74.1     Purpose 

This  section  is  revised  to  reflect  the 
addition  to  part  74  of  the  general  MC&A 
requirements  and  the  requirements  for 
SNM  of  moderate  strategic  significance. 
The  reference  to  §§  70.51,  70.57,  and 
70.58  is  deleted. 

Section  74.2     Scope 

This  section  is  revised  to  reflect  the 
relocation  of  the  general  reporting  and 
recordkeeping  requirements,  and 
exempt  part  72  licensees  from  the 
general  reporting  and  recordkeeping 
requirements,  as  they  are  currently 
covered  under  the  part  72  requirements. 

Section  74.4     Definitions 

This  section  is  revised  to  clarify  the 
definitions  for  "Category  lA  material" 
and  "inventory  differences."  The  terms 
"beginning  inventory."  "plant." 
"removals  from  inventory,"  and 
"removals  from  process"  are  newly 
defined.  The  definition  for  "removals" 
is  deleted.  There  has  been  some 
confusion  by  licensees  over  the  term 
"removals."  The  term  "removals"  is 
replaced  by  the  terms  "removals  from 
process"  and  "removals  from 
inventory."  The  definitions  are 
consistent  with  the  current  practice.  In 
addition,  both  the  terms  "beginning 
inventory"  and  "plant"  are  used  in  the 
current  rule  language,  but  were  never 
defined  in  the  regulations.  The 
definitions  are  consistent  with  the 
definitions  contained  in  the  current 
regulatory  guides. 

Section  74.8    Information  Collection 
Requirements:  OMB  Approval 

This  section  is  revised  to  change  the 
OMB  collection  requirements  to  reflect 
the  relocation  of  provisions  from  part 
70. 

Section  74.13    Material  Status  Reports 

This  section  is  revised  to  delete 
paragraph  (b).  and  redesignate 
paragraphs  (a)(1)  and  (a)(2)  as  (a)  and 
(b),  respectively.  The  new  paragraph  (a) 
is  revised  to  require  a  Material  Balance 


Report  and  Physical  Inventory  Listing 
Report  to  be  submitted:  (1)  Within  60 
calendar  days  of  the  beginning  of 
physical  inventory  as  required  in 
§§74. 19(c),  74.31(c)(5).  74.33(c)(4),  or 
74.43(c)(6):  or  (2)  for  licensees  subject  to 
the  requirenients  of  §  74.51  to  compile 
a  report  as  of  March  31  and  September 
30  of  each  year  and  file  it  within  30 
days  after  the  end  of  the  period  covered 
by  the  report.  The  original  paragraph  (b) 
is  deleted  because  the  requirements 
would  be  replaced  by  the  new  subpart 
D. 

Section  74.17    Special  Nuclear  Material 
Physical  Inventory  Summary  Report 

This  section  is  revised  to  reflect  the 
relocation  of  the  MC&A  requirements 
and  to  change  the  address  for  reporting 
physical  inventory  results  in  paragraph 
(c).  The  reports  are  to  be  submitted  to 
the  Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  instead  of  the 
regions  to  be  consistent  with  paragraphs 
(a)  and  (b). 

Section  74.19    Recordkeeping 

A  new  section  is  added  to  address  the 
general  recordkeeping  requirements  for 
MC&A  that  were  previously  included  in 
§  70.51.  These  requirements  originate 
from  §§  70.51(b)(1)  through  (b)(5). 
70.51(c).  and  70.51(d). 

Section  74.31     Nuclear  Material 
Control  and  Accounting  for  Special 
Nuclear  Material  of  Low  Strategic 
Significance 

This  section  is  revised  to  delete 
implementation  dates  that  are  no  longer 
applicable.  This  section  is  also  revised 
to  change  9  kilograms  to  9000  grams 
because  the  use  of  9  kg  implied  that  the 
NRC  will  accept  a  rounding  to  the 
nearest  kg,  when  in  fact  the  NRC 
requires  rounding  to  the  nearest  gram. 

Section  74.41     Nuclear  Material 
Control  and  Accounting  for  Special 
Nuclear  Material  of  Moderate  Strategic 
Significance 

A  new  section  is  added  to  provide  the 
general  performance  objectives, 
implementation  schedule  and  system 
capabilities  and  requirements  for  special 
nuclear  material  of  moderate  strategic 
significance. 

Section  74.43    Internal  Controls, 
Inventor}',  and  Records 

A  new  section  is  added  to  provide  the 
requirements  for  internal  controls, 
inventory,  and  recordkeeping  for  special 
nuclear  material  of  moderate  strategic 
significance. 


Section  74.45    Measurements  and 
Measurement  Control 

A  new  section  is  added  to  provide  the 
requirements  for  measurements  and 
measurement  control  for  special  nuclear 
material  of  moderate  strategic 
significance. 

Section  74.51     Nuclear  Material 
Control  and  Accounting  for  Strategic 
Special  Nuclear  Material 

This  section  is  revised  to  delete 
paragraphs  (c)(1)  and  (c)(2)  to  eliminate 
implementation  dates  that  are  no  longer 
relevant.  Paragraph  (c)  is  revised  to 
reflect  that  new  Fundamental  Nuclear 
Material  Control  plans  would  be 
implemented  upon  issuance  of  a  license 
or  amendment,  or  by  the  date  specified 
in  a  license  condition.  Paragraph  (d)(1) 
is  deleted  because  it  is  no  longer 
necessary  to  provide  an  18-month 
exemption  for  implementation. 
Paragraph  (d)(2)  is  redesignated  as 
paragraph  (d). 

Section  74.57    Alarm  Resolution 

This  section  is  revised  to  reflect  an 
NRC  organizational  change:  the 
"Domestic  Safeguards  and  Regional 
Oversight  Branch"  and  the  "Division  of 
Safeguards  and  Transportation"  are  no 
longer  used  as  names  of  organizational 
units.  Also,  the  stated  phone  number  is 
no  longer  applicable.  Notifications 
would  be  made  to  the  NRC  Operations 
Center. 

Section  74.59    Quality  Assurance  and 
Accounting  Requirements 

This  section  is  revised  to  provide 
proper  identification  of  acronyms, 
correct  the  accidental  omission  of  the 
phrase  "contained  in  high  eru"iched 
uranium,"  provide  improved 
punctuation,  correct  typographical 
errors,  and  require  that  reports  be 
submitted  to  the  Director.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 

Section  75.21     General  Requirements 

This  section  is  revised  to  delete  the 
reference  to  §  70.51  and  add  the  new 
reference  to  §  74.15. 

Section  76.113    Formula  Quantities  of 
Strategic  Special  Nuclear  Material — 
Category  I 

This  section  is  revised  to  delete  the 
reference  to  §  70.51  and  replace  it  with 
the  new  reference  to  §  74.19. 

Section  76.115     Special  Nuclear 
Material  of  Moderate  Strategic 
Significance — Category  II 

This  section  is  revised  to  delete  the 
reference  to  §§  70.51.  70.52.  70.53, 
70.54,  70.57.  and  70.58  and  add  the  new 
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reference  to  §§74.19.  74.41,  74.43.  and 
74.45. 

Section  76.117    Special  Nuclear 
Material  of  Low  Strategic  Significance — 
Category  III 

This  section  is  revised  to  delete  the 
reference  to  §  70.51  and  add  the  new 
reference  to  §  74.19. 

Section  150.20     Recognition  of 
Agreement  State  Licenses 

This  section  is  revised  to  delete  the 
reference  to  §§  70.51,  70.53.  and  70.54 
and  add  the  new  reference  to  §§  74.11, 
74.15.  and  74.19. 

rriminal  Penalties 

1  iir  the  purpose  of  section  223  of  the 
Atomic  Energy  Act  (AEA).  the 
Commission  is  issuing  the  final  rule  to 
amend  10  CFR  parts  70.  72.  and  74 
under  one  or  more  of  sections  161b, 
161i.  or  161o  of  the  AEA.  Willful 
violations  of  the  rule  are  subject  to 
criminal  enforcement. 

Agreement  State  Compatibility 

Under  the  "Policy  Sldteiuent  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  jurr  in  1917,  and 
published  in  the  Federal  K»'t;isler  on 
September  3,  1997  (62  FK  46517],  most 
of  this  final  rule  is  classified  as 
compatibility  Category  "NRC." 
However,  certain  parts  of  the  final  rule 
are  a  matter  of  consistency  among  States 
and  Federal  safety  requirements.  The 
revisions  to  part  61  and  §§  70.19(c). 
70.51(a).  70.51(b).  150.20(b).  and  new 
§  74.19(a)  would  be  classified  as 
Category  C.  A  conforming  change  to 
§  70.8(b)  would  be  classiRed  as  Category 
D.  Although  these  sections  are  subject  to 
various  degrees  of  compatibility 
regarding  the  Agreement  States,  the 
amendments  are  not  expected  to  impact 
existing  Agreement  States  regulations. 
The  actual  requirements  are  not 
changing,  they  are  only  being  moved  to 
a  new  location.  Therefore,  it  is  not 
expected  that  Agreement  States  will 
need  to  make  conforming  changes  to 
their  regulations. 

Category  C  means  the  provisions 
affect  a  program  element,  the  essential 
objectives  of  which  should  be  adopted 
by  the  State  to  avoid  conflicts, 
duplications,  or  gaps  in  the  national 
program.  The  manner  in  which  the 
ssential  objectives  are  addressed  need 
not  be  the  same  as  NRC,  provided  the 
essential  objectives  are  met.  Category  D 
means  the  program  element  does  not 
need  to  be  adopted  by  the  States  for 
purposes  of  compatibility.  Compatibility 
is  not  required  for  Category  "NRC" 
regulations.  The  NRC  program  elements 


in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reserved 
to  the  NRC  by  the  Atomic  Energy  Act  of 
1954.  as  amended  (AEA).  or  the 
provisions  of  10  CFR  chapter  I. 
Although  an  Agreement  State  may  not 
adopt  program  elements  reserved  to 
NRC.  it  may  wish  to  inform  its  licensees 
of  certain  requirements  via  a  mechanism 
that  is  consistent  with  the  particular 
State's  administrative  procedure  laws, 
but  does  not  confer  regulatory  authority 
on  the  State. 

Voluntdr\  (  onsrnsus  Standards 

1  he  National  1  ecnnoiogy  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  final  rule, 
the  NRC  would  revise  the  MC&A 
regulations.  This  action  does  not 
constitute  the  establishment  of  a 
standard  that  establishes  generally 
applicable  requirements. 

h  n\  irimnu'ntHi  Impat  t.  (  ntcvorK  al 
Lxdusion 

The  NRC  has  determined  that  the 
changes  to  part  51.  the  changes  to  the 
reporting  requirements,  and  the 
movement  of  the  MC&A  requirements  to 
part  74  are  the  types  of  actions 
described  in  categorical  exclusion  10 
CFR  51.22(c)(2)  and  (3).  Therefore 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  has  been  prepared  for  these 
portions  of  the  final  rule.  An 
environmental  assessment  has  been 
prepared  for  the  remainder  of  the  final 
rule. 

Findinii  ul  \o  Siv;nitM  .ml 
KuMroniiu'iit.ii  lm[)a(  t     \\,iil<)l>ilitv 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51,  not  to  prepare  an 
environmental  impact  statement  for  thi^ 
final  rule  because  the  Commission  has 
concluded  based  on  an  EA  that  this  final 
rule  would  not  be  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  EA  prepared 
to  support  this  rulemaking  covers  the 
changes  to  the  Category'  11  requirements. 

The  determination  of  this  EA  is  that 
there  will  be  no  significant  impact  to  the 
public  from  this  action.  The  NRC 
requested  public  comments  on  the 
environmental  assessment  and  on  any 
environmental  justice  considerations 
that  may  be  related  to  this  rule.  No 
comments  were  received. 


The  NRC  requested  the  views  of  the 
States  on  the  environmental  assessment 
for  this  rule.  No  comments  were 
received 

Paperwork  Reduc  tion  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0004,  -0009, 
-0058. and  -0123. 

Because  the  rule  will  reduce  existing 
information  collection  requirements,  the 
public  burden  for  this  information 
collection  is  expected  to  be  decreased 
by  approximately  7  hours  per  licensee 
for  licensees  reporting  annually,  instead 
of  semiannually,  on  NRC  forms  742  and 
742C.  This  reduction  includes  the  time 
required  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed  and  completing  and  reviewing 
the  information  collection.  There  is 
essentially  no  change  in  overall  burden 
for  the  requirements  in  10  CFR  part  70 
that  are  being  moved  to  10  CFR  part  74. 
Send  comments  on  any  aspect  of  these 
information  collections,  including 
suggestions  for  further  reducing  the 
burden,  to  the  Records  Management 
Branch  (T-6  E6).  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555^001,  or  by  Internet 
electronic  mail  at 

INFOCOLLECTS@NRC.GOV,  and  to  the 
Desk  Officer.  Office  of  Information  and 
Regulatory  Affairs.  NEOB-10202, 
(3150-0004,  -O009,  -0058,  and  -0123). 
Office  of  Management  and  Budget, 
Washington,  IX:  20503 

Puhlu   Protpf  tion  Notifif.ation 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  request  for  an  information 
collection  requirement  unless  the 
requesting  document  displays  a 
currently  valid  OMB  control  number. 

Ki-uiil.ilurv  Analysis 

Statement  of  the  Problem  and  Objective 

The  Commission  is  amending  an 
aspect  of  the  MC&A  requirements  to 
reduce  the  regulatory  burden  and 
provide  additional  flexibility  to 
licensees  required  to  submit  Material 
Balance  Reports  and  Inventory 
Composition  Reports.  The  current 
regulations  require  a  licensee  authorized 
to  possess,  at  any  one  time  or  location, 
SNM  in  a  quantity  totaling  more  than 
350  grams  of  contained  uranium-235, 
uranium-233,  or  plutonium,  or  any 
combination  thereof,  to  complete  and 
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submit  in  a  computer-readable  format 
Material  Balance  Reports  concerning 
SNM  received,  produced,  possessed, 
transferred,  consumed,  disposed  of,  or 
lost.  These  reports  eire  to  be  compiled  as 
of  Man  h  31  and  September  30  of  each 
year  and  filed  within  30  days  after  the 
end  of  the  [period.  Each  licensee  is  also 
required  tu  file  a  statement  of  the 
composition  of  the  ending  inventory 
(also  called  the  Physical  Inventory 
Listing  Report)  along  with  the  Material 
[balance  Report.  These  twice  yearly 
reports  are  typically  based  on  book 
values  as  opposed  to  physical  inventory 
results  because  the  dates  do  not  always 
coincide  with  the  timeframe  for  a 
facility's  physical  inventory.  Physical 
inventories  for  Category  III  facilities  are 
conducted  on  an  annual  basis, 
semiannually  for  Category  I  facilities, 
and  ever>'  2  to  6  months  for  Category  II 
facilities.  By  revising  the  timeframe  to 
complete  their  Material  Balance  Reports 
and  Physical  Inventory  Listing  reports 
to  coincide  with  the  physical  inventory 
and  providing  additional  time  to 
complete  the  paperwork,  the  regulatory' 
burden  on  most  licensees  will  be 
reduced.  At  this  time,  the  NRC  is  not 
changing  the  reporting  period  for 
Category  I  facilities. 

The  categorical  exclusion 
(§  51.22(c)(12))  covers  the  issuance  of  an 
amendment  to  a  license  under  10  CFR 
parts  50.  60.  61.  70.  72,  or  75,  relating 
to  safeguards  matters  or  approval  of  a 
safeguards  plan.  However,  an  EA  would 
be  necessary  for  approval  of  an 
amendment  to  the  safeguards  plan.  This 
inadvertent  omission  of  a  categorical 
exclusion  for  amendments  is  rectified  in 
the  final  rule  by  adding  language 
covering  revisions  to  safeguards  plans. 
In  addition,  the  categorical  exclusion 
currently  lists  several  parts.  Part  76  is 
not  included  in  the  listing  but  should  be 
included.  Providing  a  generic  reference 
to  any  part  of  10  CFR  chapter  I  corrects 
the  current  listing  and  avoids  the  need 
for  changes  due  to  new  parts  being 
added.  These  changes  will  enhance  the 
NRC's  efficiency  and  reduce  potential 
burden  on  its  staff 

In  1982,  the  NRC  initiated  an  effort  to 
move  the  MC&A  requirements  from  10 
CFR  part  70.  "Domestic  Licensing  of 
Special  Nuclear  Material,"  to  10  CFR 
part  74,  "Material  Control  and 
Accounting  of  Special  Nuclear 
Material."  The  initiative  also  included 
efforts  to  make  the  requirements  more 
performance  oriented.  In  1985,  the 
M(>&A  requirements  for  Category  III 
facilities  were  made  more  performance 
oriented  and  moved  to  part  74  (50  FR 
7575;  February  25,  1985).  The 
requirements  for  Category  I  facilities 
were  similarly  moved  in  1987  (52  FR 


10033;  March  30,  1987).  The  MC&A 
requirements  for  Category  II  facilities 
and  some  of  the  general  MC&A 
requirements  are  still  interspersed 
among  the  safety  and  general  licensing 
requirements  of  part  70.  The 
requirements  regarding  Category  H 
material  are  also  overly  prescriptive,  in 
some  cases  having  more  stringent 
requirements  than  those  for  a  Category 
1  facility  Although  there  are  no  current 
operating  Category  11  licensed  facilities 
(the  only  Category  II  facility  has  a 
possession  only  license  and  is 
undergoing  decommissioning),  it  is  still 
beneficial  to  move  the  requirements  and 
make  them  less  prescriptive.  These 
modifications  will  enhance  the 
regulatory  process  by  providing  any 
future  Category'  II  licensee  with  a  better 
understanding  of  the  procedures  and 
requirements  for  MC&A.  and  will 
complete  consolidation  nf  the  MC&A 
requirements  in  part  74.  Conforming 
changes  are  also  being  made  to  parts  61, 
73,  75.  76,  and  150  to  reflect  the 
relocations  of  the  MC&A  requirements. 

In  addition,  the  final  rule  corrects 
several  typos,  old  implementation  dates, 
and  some  terminology  that  is  being 
updated  to  reflect  current  practice  and 
for  consistency  with  the  regulatory 
guides. 

Identification  and  Analysis  of 
Alternative  Approaches  to  the  Problem 

Option  1 — Conduct  a  Rulemaking  That 
Would  Address  the  Regulatory  Problems 
Described  Above 

The  final  rule  will  revise  the  timing 
to  t:otnplete  the  Material  Balance 
Reports  and  Physu.al  Inventory  Listing 
Reports  to  coincide  with  a  facility's 
physical  inventory,  except  for  Category 
I  licensees.  The  final  rule  will  also 
provide  additional  time  to  complete  the 
reports,  except  for  a  licensee  who  is 
reporting  under  part  75.  These  changes 
will  provide  most  licensees  with 
additional  flexibility  and  reduce  the 
regulatory  burden  The  final  rule  will 
require  that  the  Material  Balance 
Reports  and  Physical  Inventory  Listing 
Reports  be  filed  within  60  days  of  the 
beginning  of  the  physical  inventory.  The 
majority  of  licensees  are  only  required 
to  conduct  an  annual  physical  inventory 
(the  exceptions  being  Category  I  and  II 
facilities)  and  will,  therefore,  file  the 
reports  once  a  year  instead  of  twice  a 
year  This  will  reduce  the  burden  on 
industry  in  preparing  the  reports  by 
about  half  Category  I  licensees  will 
continue  to  submit  reports  within  30 
days  of  the  end  of  the  reporting  period 
(March  31  and  September  30  of  each 
year). 


This  final  rule  will  also  revise  the 
categorical  exclusion  covering  approval 
of  safeguards  plans,  move  the  MC&A 
requirements  to  part  74,  and  make  the 
Category  II  requirements  more  risk- 
informed.  The  final  rule  represents  the 
final  stage  of  an  effort  th^t  started  in 
1982.  and  will  result  in  the  movement 
of  the  remaining  general  MC&A 
requirements  and  the  requirements  for 
Category  II  facilities.  The  risk-informed 
approach  is  consistent  with  the  existing 
MC&A  regulations  that  apply  to 
Category  I  and  III  facilities,  hi  addition, 
the  final  rule  will  make  modifications 
that  were  missed  in  earlier  updates  of 
the  MC&A  regulations,  correct 
typographical  errors,  delete  outdated 
implementation  dates,  clarify  some 
definitions,  and  include  several  new 
definitions. 

Option  2 — No  Action 

One  alternative  to  amending  the 
regulations  is  to  maintain  the  current 
regulations  without  change.  The 
advantages  of  the  no  action  alternative 
is  that  the  resources  expended  on  the 
rulemaking  would  be  conserved. 
Further,  there  is  no  urgency  to  make  the 
changes  to  the  Category  II  requirements 
because  there  are  currently  no  active 
Category  11  licensees.  The  current 
system  has  worked  reasonably  well,  and 
the  changes  to  consolidate  the  MC&A 
requirements  in  part  74  may  be 
desirable,  but  not  necessary.  The 
disadvantages  of  the  no  action 
alternative  is  that  the  identified 
regulatory  problems  would  not  be 
addressed.  The  regulatory  burden 
reductions  to  be  gained  for  most 
licensees  by  changing  the  timing  and 
frequency  for  submittal  of  the  Material 
Balance  Reports  and  the  Physical 
Inventory  Listing  Reports  would  not  be 
achieved.  In  addition,  the  location  of  the 
MC&A  requirements  in  both  part  70  and 
part  74  can  cause  confusion, 
particularly  for  a  licensee  who  refers  to 
the  general  requirements  in  part  70. 
Consolidation  of  domestic  MC&A 
requirements  would  not  occur.  The 
requirements  for  Category  II  facilities 
would  remain  more  stringent  than  the 
requirements  for  Category  1  facilities. 

Estimation  and  Evaluation  of  Values 
and  Impacts 

The  principal  purpose  of  the  Material 
Balance  Report  and  the  Physical 
Inventory  Listing  Report  is  the  periodic 
reconciliation  of  licensee  records  with 
the  records  in  the  NMMSS.  A  secondary 
purpose  is  the  use  of  these  records  to 
satisfy  the  requirement  of  the  US/IAEA 
Safeguards  Agreement  to  provide  an 
annual  Material  Balance  Report  for 
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luciiities  sulocted  under  tne  Agreeiiifnl 
or  associated  Protocol. 

The  final  rule  modifies  the  regulations 
to  require  the  Material  Balance  Report 
and  the  Physical  Inventory  Listing 
Report  at  the  time  of  a  physical 
inventory,  except  for  Category  1 
licensees.  The  final  rule  will  require  the 
reports  to  be  completed  within  60  days 
of  the  beginning  of  the  physical 
inventory  for  independent  spent  fuel 
storage  installations,  reactors,  and 
Category  II  and  III  facilities.  This 
modification  does  not  affect  licensees 
reporting  under  part  75.  Because  most 
licensees  conduct  annual  inventories, 
the  reporting  burden  will  be  reduced. 
Reconciliation  once  a  year  instead  of 
twice  a  year  does  not  appear  to  be  a 
problem  for  most  licensees  because  the 
number  of  transactions  is  such  that 
reconciliation  of  records  would  be 
manageable.  In  the  case  of  the  gaseous 
diffusion  plants  (GDPs)  and  their  large 
number  of  transactions,  reconciliation 
could  be  more  difficult.  This  change 
does  not  preclude  the  GDPs  from 
continuing  to  request  monthly 
summaries  from  the  NMMSS  and 
reconciling  its  records  with  the  NMMSS 
on  a  bimonthly  basis,  which  is  the 
current  practice.  One  Material  Balance 
Report  and  Physical  Inventory  Listing 
Report  per  year  at  the  time  of  the 
phvsical  inventory  still  provides  for 
adequate  safeguards  for  Category  III 
facilities.  In  addition  to  reducing  the 
regulatory  burden  on  a  licensee,  the 
change  will  enhance  the  efficiency  of 
the  NMMSS. 

Licensees  are  currently  required  to 
submit  the  semiannual  Material  Balance 
Reports  and  Physical  Inventory  Listing 
Reports  within  30  days  of  March  31  and 
September  30  of  each  year.  The 
preestablished  timing  of  the  submittals 
has  two  drawbacks.  Specifically,  the 
reports  rarely  coincide  with  a  physical 
inventorv',  and  the  NMMSS  contractor 
receives  all  of  the  reports  for  a  given 
period  simultaneously.  The  data  from  a 
physical  inventory  is  significantly  more 
meaningful  than  the  book  values 
reported  during  the  interim  periods. 
Staggering  the  submittals  should  benefit 
the  NMMSS  contractor,  as  not  all 
licensees  conduct  inventories  at  the 
same  time.  Requirements  for  the 
NMMSS  contractor  would  likely  be 
spread  more  evenly  throughout  the  year. 
By  modifying  the  requirement  to 
stipulate  that  the  Material  Balance 
Report  and  Physical  Inventory  Listing 
Report  shall  be  submitted  at  the  time  of 
the  physical  inventory,  these  problems 
could  be  alleviated,  and  the  data  from 
the  reports  would  be  more  meaningful. 

Another  consideration  is  whether 
thPH"  wtiuld  br  ;in  ;idverse  impact  on 


inofting  iALA  safeguards  requirements. 
Under  the  terms  of  the  US/IAEA 
Safeguards  Agreement  and  §  75.35,  only 
one  Material  Balance  Report  and 
Physical  Inventory  Listing  Report  is 
required  per  year.  Consequently,  there 
would  be  no  adverse  impact. 

As  the  final  rule  will  tie  submittal  of 
the  reports  to  the  physical  inventory, 
the  majority  of  licensees  will  only  need 
to  submit  the  reports  once  a  year  instead 
of  twice  a  year.  This  will  result  in 
reducing  the  industry  burden  for 
preparing  and  filing  the  Material 
Balance  Report  and  the  Physical 
Inventory  Listing  Reports  by  about  half. 
The  Material  Balance  Reports  are  filed 
using  DOE/NRC  form  742.  The  burden 
for  preparation  and  submission  of  each 
DOE/NRC  form  742  is  estimated  to  be  45 
minutes.  There  are  currently  about  200 
licensees  who  submit  two  forms  per 
vear.  With  the  submittal  of  only  one 
report  per  year  for  198  licensees,  the 
burden  is  reduced  by  about  149  hours. 
The  Physical  Inventory  Listing  Reports 
are  filed  on  DOE/NRC  form  742C.  The 
burden  for  preparing  this  form  is  6 
hours.  With  about  178  licensees 
submitting  the  form  annually,  the  total 
burden  reduction  is  1068  hours  per 
year.  Because  some  licensees  are  also 
required  to  submit  DOE/NRC  form  742 
to  cover  foreign  origin  source  material, 
the  number  of  licensees  required  to 
submit  NRC  form  742  is  higher  than  the 
number  submitting  DOE/NRC  form 
742C. 

The  burden  on  the  NRC  staff  will  also 
be  reduced  because  there  will  be  fewer 
reports  to  review.  NRC  review  time  is 
approximately  5  minutes  per  report. 
With  a  reduction  of  376  reports  per  year, 
NRC  staff  would  save  about  31  hours 
per  year.  In  addition,  the  NRC  staff 
receives  five  to  eight  requests  per  year 
from  licensees  who  are  asking  for  more 
time  to  file  the  reports.  With  the 
additional  time  being  provided  for  filing 
the  reports,  the  NRC  staff  does  not 
expect  to  receive  any  requests  in  the 
future.  The  applicant  will  save  the  effort 
necessary  in  preparing  the  request,  and 
the  staff  will  save  time  in  reviewing  and 
approving  the  request. 

The  rulemaking  will  also  result  in  the 
consolidation  of  the  MCAA 
requirements  in  part  74  and  adoption  of 
more  risk-informed  regulations  for 
Category  11  facilities.  These 
modifications  will  enhance  the 
regulatory  process  by  providing  any 
future  Category  II  licensees  a  better 
understanding  of  the  procedures  and 
requirements  for  MC&A.  The  principal 
cost  for  this  action  would  be  the  modest 
expenditure  of  NRC  staff  resources  to 
issue  this  rulemaking.  However,  there 
are  no  currently  active  Category  II 


licensees  that  would  benefit  from  the 
revised  regulations  for  Category  II 
facilities.  Another  advantage  is  that 
domestic  MC&A  requirements  would  be 
consolidated  and  would  provide  a 
graded,  risk-informed  approach  to 
MC&A  regulation.  In  addition,  the 
existing  typographical  errors,  outdated 
terminology,  and  old  implementation 
dates  would  be  corrected. 

Presentation  of  Results 

The  recommended  action  is  to  adopt 
the  first  option  because  it  will  reduce 
the  burden  on  licensees  in  preparing 
and  filing  their  Material  Balance  Reports 
and  Physical  Inventory  Listing  Reports. 
The  process  will  become  more  efficient, 
and  the  industry  burden  of  producing 
the  reports  will  be  reduced  by 
approximately  1,217  staff-hours.  In 
addition  to  reducing  unnecessary 
regulator)'  burden  on  licensees,  the 
changes  will  enhance  the  operational 
efficiency  of  the  NMMSS  contractor  by 
spreading  the  report  submittals  evenly 
throughout  the  year.  This  change  will 
not  preclude  the  gaseous  diffusion 
plants  with  their  large  number  of 
transactions  from  continuing  to  request 
monthly  summaries  from  the  NMMSS  to 
reconcile  their  records.  The  final  rule 
will  also  consolidate  the  MC&A 
requirements  in  part  74  and  adopt  more 
risk-informed  regulations  for  Category  II 
facilities.  These  modifications  should 
enhance  the  regulatory  process  by 
providing  any  future  Category  11 
licensee  a  belter  understanding  of  the 
procedures  and  requirements  for  MC&A. 
The  principal  cost  for  this  action  would 
be  the  modest  expenditure  of  NRC  staff 
resources  to  issue  this  rulemaking.  The 
total  cost  of  this  rulemaking  to  the  NRC 
is  estimated  at  1.2  Fit.  The  total 
savings  to  the  industry  is  about  1,217 
hours  per  year.  The  action  is  considered 
to  be  cost  beneficial  to  licensees  and 
will  improve  the  operational  efficiency 
of  the  NMMSS  contractor.  Adequate 
safeguards  would  be  maintained. 
Consequently,  the  Commission  believes 
public  confidence  would  not  be 
adversely  affected  by  this  rulemaking. 

Decision  Rationale 

Based  on  the  discussion  of  the 
benefits  and  impacts  of  the  alternatives, 
the  NRC  concludes  that  the 
requirements  of  the  final  rule  are 
commensurate  with  the  NRC's 
responsibilities  for  public  health  and 
.safety  and  the  common  defense  and 
security.  This  rulemaking  will  save  both 
NRC  staff  and  licensee  resources.  No 
other  available  alternative  is  believed  to 
be  as  satisfactory.  Thus,  this  action  is 
recommended. 
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Regulatory  Flexibility  Certification 

la  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  (5  U.S.C. 
605(b)).  the  Commission  certifies  that 
this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  majority 
of  companies  that  own  these  plants  do 
not  fall  within  the  scope  of  the 
definition  of  "small  entities"  set  forth  in 
the  Regulatory  Flexibility  Act  or  the  size 
standard-:  adopted  by  the  NRC  (10  CFR 
2.810) 

Hai  ktil  .\nalysis 

The  NRC  has  determined  that  the 
backfit  rule  (§§50.109,  70.76,  72.62.  or 
76.76)  does  not  apply  to  this  final  rule 
because  these  amendments  do  not 
involve  any  provisions  that  would 
impose  backfits  as  defined  in  the  backfit 
rule.  Therefore,  a  backfit  analysis  is  not 
required. 

Small  Business  Regulatory  Enforcement 
Fairness  .\rt 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

List  of  Subjects 

10  CFR  Part  51 

Administrative  practice  and 
procedure.  Environmental  impact 
statement.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 

10  CFR  Part  61 

Criminal  penalties.  Low-level  waste. 
Nuclear  materials.  Reporting  and 
recordkeeping  requirements,  Waste 
treatment  and  disposal. 

10  CFR  Part  70 

Criminal  penalties.  Hazardous 
materials  transportation.  Material 
control  and  accounting.  Nuclear 
materials.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures.  Special 
nuclear  material. 

10  CFR  Part  72 

Administrative  practice  and 
procedures.  Criminal  penalties. 
Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health.  Penalties,  Radiationprotection, 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel,  Whistleblowing. 


10  CFR  Part  73 

Criminal  penalties,  Export,  Hazardous 
materials  transportation.  Import, 
Nuclear  materials,  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

10  CFR  Part  74 

Accounting,  Criminal  penalties. 
Hazardous  materials  transportation. 
Material  control  and  accounting, 
Nuclear  materials.  Packaging  and 
containers,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 
Special  nuclear  material. 

10  CFR  Part  75 

Criminal  penalties.  Intergovernmental 
relations.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 
Security  measures. 

10  CFR  Part  76 

Certification,  Criminal  penalties. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Security 
measures.  Special  nuclear  material. 
Uranium  enrichment  by  gaseous 
diffusion. 

10  CFR  Part  150 

Criminal  penalties.  Hazardous 
materials  transportation. 
Intergovernmental  relations.  Nuclear 
materials.  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Source  material.  Special  nuclear 
material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  552  and  553. 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  51.  61,  70. 
72.  73.  74,  75.  76.  and  150. 

PART  51— ENVIRONMENTAL 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  LICENSING  AND  RELATED 
REGULATORY  FUNCTIONS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  948.  as 
amended,  sec.  1701,  106  Stat.  2951.  2952, 
2953  (42  U.S.C.  2201,  2297f);  sees.  201,  as 
amended,  202,  88  Stat.  1242,  as  amended, 
1244  (42  U.S.C.  5841,  5842).  Subpart  A  also 
issued  under  National  Environmental  Policy 
Act  of  1969,  sees.  102,  104.  103,  83  Stat.  853- 
854,  as  amended  (42  U.S.C.  4332.  4334, 
4335);  and  Pub.  L.  95-604,  title  II,  92  Stat. 
.3033-3041;  and  sec.  193,  Pub.  L.  101-575, 
104  Stat.  2835,  (42  U.S.C.  2243).  Sections 
51.20.  51.30.  51.60,  51.80.  and  51.97  also 
issued  under  sees.  135, 141,  Pub.  L.  97-»25. 


96  Stat.  2232,  2241,  and  sec.  148,  Pub.  L. 
100-203.  101  Stat.  1330-223  (42  U.S.C. 
10155.  10161.  10168).  Section  51.22  also 
issued  under  see.  274,  73  Stat.  688.  as 
amended  by  92  Stat.  3036-3038  (42  U.S.C. 
2021)  and  under  Nuclear  Waste  Policy  Act  of 
1982.  see.  121.  96  Stat.  2228  (42  U.S.C. 
10141).  Sections  51.43.  51.67.  and  51.109 
also  under  Nuclear  Waste  Policy  Act  of  1982. 
sec.  114(f).  96  Stat.  2216.  as  amended  (42 
U.S.C.  10134(f)) 

2.  In  §51.22,  paragraph  (c)(12)  is 
revised  to  read  as  follows: 

§51.22     Criterion  tor  cateqo'ca  exclusion: 
identrtication  o'  licensing  anc  '■ecM^ato'v 
actions  eligible  tc  catego'ica   exci^jso-  o- 
otherwise  no*  reaufina  e^vonr^e'^ta 
review. 
***** 

(c)  *   *   * 

(12)  Issuance  of  an  amendment  to  a 
license  implementing  any  requirement 
of  this  chapter  relating  solely  to 
safeguards  matters  {i.e.,  protection 
against  sabotage  or  loss  or  diversion  of 
special  nuclear  material),  or  issuance  of 
an  approval  of  a  safeguards  plan  (or  a 
revision  of  a  safeguards  plan)  submitted 
pursuant  to  a  requirement  of  any  part  of 
this  chapter,  provided  that  the 
amendment  or  approval  does  not 
involve  any  significant  construction 
impacts.  These  amendments  and 
approvals  are  confined  to: 

(i)  Organizational  and  procedural 
matters; 

(ii)  Modifications  to  systems  used  for 
security  and/or  materials  accountability; 

(iii)  Administrative  changes;  and 

(iv)  Review  and  approval  of 
transportation  routes  pursuant  to  10 
CFR  73.37. 


PART  61— LICENSING 
REQUIREMENTS  FOR  LAND 
DISPOSAL  OF  RADIOACTIVE  WASTE 

3.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  Sees.  53.  57.  62.  63.  65.  81.  161. 
182,  183,  68  Stat.  930.  932,  933,  935,  948, 
953,  9.54,  as  amended  (42  U.S.C.  2073.  2077, 
2092.  2093,  2095,  2111.  2201.  2232,  2233): 
sees.  202,  206,  88  Stat.  1244,  1246  (42  U.S.C. 
5842,  5846);  sees.  10  and  14.  Pub.  L.  95-601. 
92  Stat.  2951  (42  U.S.C.  2021b  and  5851)  and 
Pub.  L.  102-486,  sec.  2902,  106  Stat.  3123  (42 
U.S.C.  5851). 

4.  In  §61.80,  paragraph  (g)  is  revised 
to  read  as  follows: 

§61  8C     Maintenance  0* '•eco'-cs   -epots 
and  transfers. 
***** 

(g)  Each  licensee  shall  comply  with 
the  safeguards  reporting  requirements  of 
§§30.55,40.64,  74.13,  and  74.15  of  this 
chapter  if  the  quantities  or  activities  of 
materials  received  or  transferred  exceed 


7H141: 


Kcdcr.il    Kwistcr 


4r,  -M 


n 


»'(  fMiir>pr 


'nn:  'Ri 


ih's  ani! 


Rf'yiilation-^ 


the  limits  of  these  sections.  Inventory 
reports  required  by  these  sections  are 
not  required  for  materials  after  disposal. 


PART  70    DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

5.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  Sees.  51.  53.  161,  182.  183.  68 
Stat.  929.  9.30.  948,  953.  954,  as  amended, 
sec.  234,  83  Stat.  444.  as  amended  (42  U.S.C. 
2071,  2073,  2201.  2232,  2233,  2282,  2297fl; 
sees.  201.  as  amended,  202.  204.  206.  88  Stat. 
1242.  as  amended,  1244,  1245.  1246  (42 
use.  5841,  5842,  5845,  5846).  Sec.  193,  104 
Stat.  2835  as  amended  by  Pub.  L.  104-134. 
110  Stat.  1321.  1321-349  (42  U.S.C.  2243). 

Sections  70.1(c)  and  70.20a(b)  also 
issued  under  sees.  135.  141,  Pub.  L.  97- 
425.  96  Stat.  2232.  2241  (42  U.S.C. 
10155,  10161).  Section  70.7  also  issued 
under  Pub.  L.  95-601.  sec.  10.  92  Stat. 
2951  (42  U.S.C.  5851).  Section  70.21(g) 
also  issued  under  sec.  122,  68  Stat.  939 
(42  U.S.C.  2152).  Section  70.31  also 
issued  under  sec.  57d.  Pub.  L.  93—377, 
88  Stat.  475  (42  U.S.C.  2077).  Sections 
70.36  and  70.44  also  issued  under  sec. 
184.  68  Stat.  954,  as  amended  (42  U.S.C. 
2234).  Section  70.81  also  issued  under 
sees.  186.  187,  68  Stat.  955  (42  U.S.C. 
2236.  2237).  Section  70.82  also  issued 
under  sec.  108.  68  Stat.  939,  as  amended 
(42  U.S.C.  2138). 

6.  In  §  70.8.  paragraphs  (b)  and  (c)  are 
revised  to  read  as  follows: 

^  '0  rt      inlormdtioti  collection 
requirements    0MB  rfpprov,)! 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  70.9,  70.17.  70.19, 
70.20a,  70.20b,  70.21,  70.22.  70.24. 
70.25.  70.32.  70.33.  70.34,  70.38.  70.39. 
70.42.  70.50.  70.51.  70.52.  70.59.  70.61, 
70.62,  70.64.  70.65.  70.72.  70.73.  70.74. 
and  Appendix  A. 

(c)  This  part  contains  information 
collection  requirements  in  addition  to 
those  approved  under  the  control 
number  specified  in  paragraph  (a)  of 
this  section.  These  information 
collection  requirements  and  the  control 
numbers  under  which  they  are 
approved  are  as  follows: 

fl)  In  §70.21,  form  N-71  is  approved 
under  control  number  3150-0056. 

(2)  In  §  70.38.  NRC  form  314  is 
approved  under  control  number  3150- 
0028. 

7.  In  §  70.19.  the  introductory  text  of 
paragraph  (c)  is  revised  to  read  as 
follows: 

§  /O  19      General  license  for  calibration  or 
reference  sources 


(c)  The  general  license  in  paragraph 
(a)  of  this  section  is  subject  to  the 
provisions  of  §§70.32.  70.50.  70.55. 
70.56,  70.61,  70.62.  and  70.71;  the 
provisions  of  §§74.11.  and  74.19  of  this 
chapter;  and  to  the  provisions  of  parts 
19.  20,  and  21  of  this  chapter.  In 
addition,  persons  who  receive  title  to. 
own.  acquire,  deliver,  receive,  possess, 
use  or  transfer  one  or  more  calibration 
or  reference  sources  pursuant  to  this 
general  license: 
***** 

8.  In  §  70.20a.  paragraph  (a)  is  revised 
to  read  a.s  fnllnw.s: 

^  '0  20a     General  license  to  possess 
sp>ecial  nuclear  material  for  transport 

(a)  A  general  license  is  hereby  issued 
to  any  person  to  possess  formula 
quantities  of  strategic  special  nuclear 
material  of  the  types  and  quantities 
subject  to  the  requirements  of  §§  73.20. 
73.25.  73.26.  and  73.27  of  this  chapter, 
and  irradiated  reactor  fuel  containing 
material  of  the  types  and  quantities 
subject  to  the  requirements  of  §  73.37  of 
this  chapter,  in  the  regular  course  of 
carriage  for  another  or  storage  incident 
thereto.  Carriers  generally  licensed 
under  §  70.20b  are  exempt  from  the 
requirements  of  this  section.  Carriers  of 
irradiated  reactor  fuel  for  the  United 
States  Department  of  Energy  are  also 
exempt  from  the  requirements  of  this 
section.  The  general  license  is  subject  to 
the  applicable  provisions  of  §§  70.7(a) 
throu^  (e),  70.32(a)  and  (b),  and 
§§  70.42.  70.52.  70.55.  70.61.  70.62, 
70.71,  and  10CFR74.il. 


9.  In  §  70.22.  paragraph  (b)  is  revised 
tn  rfad  as  follows' 

^  '0  22      Contents  of  applications. 


(b)  Each  application  for  a  license  to 
possess  special  nuclear  material,  to 
possess  equipment  capable  of  enriching 
uranium,  to  operate  an  uranium 
enrichment  facility,  to  possess  and  use 
at  any  one  time  and  location  special 
nuclear  material  in  a  quantity  exceeding 
one  effective  kilogram,  except  for 
applications  for  use  as  sealed  sources 
and  for  those  uses  involved  in  the 
operation  of  a  nuclear  reactor  licensed 
pursuant  to  part  50  of  this  chapter  and 
those  involved  in  a  waste  disposal 
operation,  must  contain  a  full 
description  of  the  applicant's  program 
for  control  and  accounting  of  such 
special  nuclear  material  or  enrichment 
equipment  that  will  be  in  the 
applicant's  possession  under  license  to 
show  how  compliance  with  the 
requirements  of  §§  74.31.  74.33.  74.41, 


or  74.51  of  this  chapter,  as  applicable, 
will  be  accomplished. 

*  »         *         *         * 

10.  In  §  70.23,  paragraph  (a)(6)  is 
revised  to  read  as  follows: 

§70.23     Requirements  for  tfie  approval  of 
applications 

(6)  Where  the  applicant  is  required  to 
submit  a  summary  description  of  the 
fundamental  material  controls  provided 
in  his  procedures  for  the  control  of  and 
accounting  for  special  nuclear  material 
pursuant  to  §  70.22  (b),  the  applicant's 
proposed  controls  are  adequate; 
»        •        *        *        * 

11.  In  §70.32.  paragraphs  (c)(l)(i),  (ii). 
and  (iii)  are  revised  to  read  as  follows: 

§70  32     Conditions  ot  licenses. 

•  *  •  *  • 

{!)*** 

(i)  The  program  for  control  and 
accounting  of  uranium  source  material 
at  an  uranium  enrichment  facility  and 
special  nuclear  material  at  all  applicable 
facilities  as  implemented  pursuant  to 
§  70.22(b).  or  §§  74.31(b).  74.33(b). 
74.41(b).  or  74.51(c)  of  this  chapter,  as 
appropriate; 

(ii)  The  measurement  control  program 
for  uranium  source  material  at  an 
uranium  enrichment  facility  and  for 
special  nuclear  material  at  all  applicable 
facilities  as  implemented  pursuant  to 
§§  74.31(b).  74.33(b),  74.45(c),  or 
74.59(e)  of  this  chapter,  as  appropriate; 
and 

(iii)  Other  material  control  procedures 
as  the  Commission  determines  to  be 
essential  for  the  safeguarding  of 
uranium  source  material  at  an  uranium 
enrichment  facility  or  of  special  nuclear 
material  and  providing  that  the  licensee 
shall  make  no  change  that  would 
decrease  the  effet:tiveness  of  the 
material  control  and  accounting 
program  implemented  pursuant  to 
§  70.22(b).  or  §§  74.31(b).  74.33(b). 
74.41(b).  or  74.51(c)  of  this  chapter,  and 
the  measurement  control  program 
implemented  pursuant  to  §§  74.31(b). 
74.33(b).  74.41(b).  or  74.59(e)  of  this 
chapter  without  the  prior  approval  nf 
the  Commission.  A  license*  liisiruii,'  to 
make  changes  that  would  de<:nM.sf  the 
effectiveness  of  its  material  fontrnl  ariH 
accoimting  program  or  it.s  nii'a''iir''!ii'ni 
control  program  shall  submit  an 
application  for  amendment  to  its  license 
pursuant  to  §70.34. 
***** 

12.  Section  70.51  is  revised  to  read  a<; 
follows: 
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§70.51     Records  requirements 

(a)  Before  license  terminatiun, 
licensees  shall  forward  the  fnilowing 
records  to  the  appropriate  NRC,  Regional 
( )ffice: 

(1)  Records  of  disposal  of  licensed 
material  made  under  10  CFR  20.2002 
(including  burials  authorized  before 
January  28,  1981  •).  20.2003,  20.2004. 
20. 2005; 

(2)  Records  required  by  10  CFR 
20.2103(b)(4);  and 

(3)  Records  required  by  §  70.25(g). 

(b)  If  licensed  activities  are  transferred 
or  assigned  in  accordance  with 

§  70.32(a)(3),  the  licensee  shall  transfer 
the  following  records  to  the  new 
licensee  and  the  new  licensee  will  be 
responsible  for  maintaining  these 
records  until  the  license  is  terminated: 

(1)  Records  of  disposal  of  licensed 
material  made  under  10  CFR  20.2002 
(including  burials  authorized  before 
January  28,  1981'),  20.2003.  20.2004 
20.2005; 

(2)  Records  required  by  10  CFR 
20.2103(b)(4);  and 

(3)  Records  required  by  §  70.25(g). 
(c)(1)  Records  which  must  be 

maintained  pursuant  to  this  part  may  be 
the  original  or  a  reproduced  copy,  or 
microform  if  the  reproduced  copy  or 
microform  is  duly  authenticated  by 
authorized  personnel,  and  the 
microform  is  capable  of  producing  a 
clear  and  legible  copy  after  storage  for 
the  period  specified  by  Commission 
regulations.  The  record  may  also  be 
stored  in  electronic  media  with  the 
capability  for  producing  legible, 
accurate,  and  complete  records  during 
the  required  retention  period.  Records 
such  as  letters,  drawings,  arid 
specifications,  must  include  ail 
pertinent  information  such  as  stamps, 
initials,  and  signatures.  The  licensee 
shall  maintain  adequate  safeguards 
against  tampering  with  and  loss  of 
records. 

(2)  If  there  is  a  conflict  between  the 
Commission's  regulations  in  this  part, 
license  condition,  or  other  written 
Commission  approval  or  authorization 
pertaining  to  the  retention  period  for  the 
same  type  of  record,  the  retention 
period  specified  in  the  regulations  in 
this  part  for  these  records  shall  apply 
unless  the  Commission,  pursuant  to 
§  70.14,  has  granted  a  specific 
exemption  from  the  record  retention 
requirements  specified  in  the 
regulations  in  this  part. 


'  A  previous  S  20.304  permitted  burial  of  small 
quantities  of  licensed  materials  in  soil  before 
January  28.  1981,  without  specific  Commission 
authorization.  See  §  20.304  contained  in  the  10 
CFR.  parts  0  to  199,  edition  revised  as  of  January 
1,  1981. 


13.  Section  70.52  is  revised  to  read  as 
follows: 

§70.52     Reports  ot  accidental  crtticality 

■rt)  Each  licensee  btidil  notii\  tlie  NRC 
( )perations  Center '  within  one  hour 
after  di.-^covery  of  any  case  of  accidental 
critical  ity. 

(b)  This  notification  must  be  made  to 
the  NRC  Operations  Center  via  the 
Emergency  Notification  System  if  the 
licensee  is  party  to  that  system.  If  the 
Emergency  Notification  System  is 
inoperative  or  unavailable,  the  licensee 
shall  make  the  required  notification  via 
commercial  telephonic  service  or  other 
dedicated  telephonic  system  or  any 
other  method  that  will  ensure  that  a 
report  is  received  by  the  NRC 
Operations  Center  within  one  hour, 

§70.53     [Removed] 

14.  Section  70.53  is  removed. 

§70.54     [Removed] 

I ")   Set  thin  7i)  54  is  removed. 

§  70.57    [Removed] 

16.  Section  "0.57  is  removed. 

§70.58     [Removed] 

17.  Section  70.58  is  removed. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

18.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

.Authority:  Sees.  51,  53,  57,  62,  63,  65,  69, 
81,  161,  182.  183.  184,  186.  187,  189,  68  Stat. 
929,  930,  932.  933,  934.  935.  948,  953.  954. 
955,  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073.  2077,  2092, 
2093,  2095.  2099,  2111,  2201,  2232.  2233, 
2234.  2236,  2237,  2238,  2282);  sec.  274,  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021):  sec.  201,  as  amended,  202,  206, 
88  Stat.  1242,  as  amended,  1244,  1246  (42 
U.S.C.  5841,  5842,  5846);  Pub.  L.  95-601.  sec. 
10.  92  Stat.  2951  as  amended  by  Pub.  L. 
102^86,  sec.  7902,  106  Stat.  3123  (42 
U.S.C.  5851);  sec.  102,  Pub.  L.  91-190,  83 
Stat.  853  (42  U.S.C.  433?):  sees.  131,  132, 
133.  135.  137,  141.  Pub.  L.  97-425,  96  Stat. 
2229.  2230.  2232,  2241,  sec.  148,  Pub.  L. 
100-203.  101  Stat.  1330-235  (42  U.S.C. 
10151,  10152,  10153,  10155,  10157,  10161, 
10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c),  (d).  Pub.  L.  100-203.  101 
Stat.  1330-232,  1330-236  (42  U.S.C. 
10162(b),  10168(c), (d)).  Section  72.46  also 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C. 
2239):  sec.  1.34,  Pub.  L  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g).  Pub.  L.  100-203, 


'  Commercial  telephone  number  of  the  NRC 
Operations  Center  is.(301)  816-5100. 


101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  |  also  issued  under  sees.  2(2).  2(15). 
2(19),  117(a),  141(h).  Pub.  L.  97-425,  96  Stat. 
2202,  2203.  2204.  2222,  2244,  (42  U.S.C. 
10101. 10137(a).  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133,  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 

19.  In  §  72.76.  paragraph  (a)  is  revised 
to  read  as  follows: 

§72  76     Material  status  reports. 

(a)  Except  as  provided  in  paragraph 
fb)  of  this  section,. each  licensee  shall 
complete  in  computer-readable  format 
and  submit  to  the  Commission  a 
Material  Balance  Report  and  a  t*hysical 
Inventor}'  Listing  Report  in  accordance 
with  instructions  (NUREG/BR-0007  and 
NMMSS  Report  D— 24  "Personal 
Computer  Data  Input  for  NRC 
Licensees").  Copies  of  these  instructions 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Nuclear  Security,  Washington,  DC 
20555-0001.  These  reports  provide 
information  concerning  the  special 
nuclear  material  possessed,  received, 
transferred,  disposed  of,  or  lost  by  the 
licensee.  Each  report  must  be  submitted 
within  60  days  of  the  beginning  of  the 
physical  inventory  required  by 
§  72.72(b).  The  Commission  may,  when 
good  cause  is  shown,  permit  a  licensee 
to  submit  Material  Balance  Reports  and 
Physical  Inventory  Listing  Reports  at 
other  times.  The  Commission's  copy  of 
this  report  must  be  submitted  to  the 
address  specified  in  the  instructions. 
These  prescribed  computer-readable 
forms  repFace  the  DOE/NRC  forms  742 
and  742C  which  have  been  previously 
submitted  in  paper  form. 


PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

20.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  53,  161,  68  Stat.  930.  948. 
as  amended,  sec.  147.  94  Stat.  780  (42  U.S.C. 
2073,  2167,  2201);  sec.  201,  as  amended.  204, 
88  Stat.  1242.  as  amended.  1245,  sec.  1701, 
106  Stat.  2951,  2952,  2953  (42  U.S.C.  5841, 
5844,  2297f).. 

Section  73.1  also  issued  under  sees.  135. 
141,  Pub.  L.  97-425,  96  Stat.  2232.  2241  (42 
U.S.C.  10155.  10161).  Section  73.37(f)  also 
issued  under  sec.  301.  Pub.  L.  96—295,  94 
Stat.  789  (42  U.S.C.  5841  note).  Section  73.57 
is  issued  under  sec.  606,  Pub.  L.  99—399.  100 
Stat.  876  (42  U.S.C.  2169). 

21.  In  §  73.67.  paragraph  (e)(2)(ii)  is 
revised  to  read  as  follows: 
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^  '  i  b  '      L  icensoe  fiied  sile  ana  in  tranijt 
requirenients  for  the  priysicdl  protection  ot 
special  nurleflr  material  o'  rnoderate  and 
low  strategic  significant  f 
•  •  •  •  • 

(e)  •   *   * 

(2)  *   *   * 

(ii)  Notify  the  shipper  of  receipt  of  the 
material  as  required  in  §  74.15  of  this 
chapter,  and 


PART  74     MATERIAL  CONTROL  AND 
ACCOUNTING  OF  SPECIAL  NUCLEAR 

MATERIAL 

22.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  Sees.  53.  57.  161.  182.  18.3.  68 
Stat.  930.  932.  948.  953.  954.  as  amended, 
sec.  234.  83  Stat.  444.  as  amended,  sec.  1701. 
106  Stat.  2951.  2952.  2953  (42  U.S.C.  2073. 
2077.  2201.  2232.  2233.  2282.  2297f);  sees. 
201.  as  amended.  202,  206.  88  Stat.  1242.  as 
amended,  1244.  1246  |42  U.S.C.  5841,  5842. 
5846). 

23.  In  §  74.1,  paragraph  (a)  is  revised 
to  read  as  follows: 

§74.1      Purpose 

(aj  This  part  nas  been  established  to 
contain  the  requirements  for  the  control 
and  accounting  of  special  nuclear 
material  at  fixed  sites  and  for 
documenting  the  transfer  of  special 
nuclear  material.  General  reporting 
requirements  as  well  as  specific 
requirements  for  certain  licensees 
possessing  special  nuclear  material  of 
low  strategic  significance,  special 
nuclear  material  of  moderate  strategic 
signiHcance,  and  formula  quantities  of 
strategic  special  nuclear  material  are 
included.  Requirements  for  the  control 
and  accounting  of  source  material  at 
enrichment  facilities  are  also  included. 
***** 

24.  Section  74.2  is  revised  to  read  as 

follows: 

§74.2     Scope 

(a)  The  general  reporting  and 
recordkeeping  requirements  of  subpart 
B  of  this  part  apply  to  each  person 
licensed  pursuant  to  this  chapter  who 
possess  special  nuclear  material  in  a 
quantity  greater  than  350  grams  of 
contained  uranium-235,  uranium-233. 
or  plutonium,  or  any  combination 
thereof;  or  who  transfers  or  receives  a 
quantity  of  special  nuclear  material  of  1 
gram  or  more  of  contained  uranium-235, 
uranium-233,  or  plutonium.  The  general 
reporting  and  recordkeeping 
requirements  of  subpart  B  of  this  part  do 
not  apply  to  licensees  whose  MC&A 
reporting  and  recordkeeping 
requirements  are  covered  by  §§72.72, 
72.76,  and  72.78  of  this  chapter. 


(b)  In  addition,  specific  control  and 
accounting  requirements  are  included  in 
subparts  C.  D,  and  E  for  certain 
licensees  who: 

(1)  Possess  and  use  formula  quantities 
of  strategic  special  nuclear  material; 

(2)  Possess  and  use  special  nuclear 
material  of  moderate  strategic 
signiflcance; 

(3)  Possess  and  use  special  nuclear 
material  of  low  strategic  significance;  or 

(4)  Possess  uranium  source  material 
and  equipment  capable  of  producing 
enriched  uranium. 

(c)  As  provided  in  part  76  of  this 
chapter,  the  regulations  of  this  part 
establish  procedures  and  criteria  for 
material  control  and  accounting  for  the 
issuance  of  a  certificate  of  compliance 
or  the  approval  of  a  compliance  plan. 

25.  In  §  74.4,  definition  for 
"Removals"  is  removed;  the  definitions 
of  "Category  lA  material"  and 
"Inventory  difference  (ID)"  are  revised; 
and  the  definitions  for  "Beginning 
inventory  (BI),"  "Plant."  "Removals 
from  inventory."  and  "Removals  of 
material  from  process"  are  added  in 
alphabetical  order  to  read  as  follows: 

§  74  4      Definitions 

«  .  .  .  • 

Beginning  inventory  (Bl)  means  the 
book  inventory  quantity  at  the 
beginning  of  an  inventory  period,  and  is 
the  reconciled  physical  inventory 
entered  into  the  books  as  an  adjusted 
inventory  at  the  completion  of  the  prior 
inventory  period. 
***** 

Category  LA  material  means  SSNM 
directly  useable  in  the  manufacture  of  a 
nuclear  explosive  device,  except  if 

(1)  The  dimensions  are  large  enough 
(at  least  two  meters  in  one  dimension, 
greater  than  one  meter  in  each  of  two 
dimensions,  or  greater  than  25cm  in 
each  of  three  dimensions)  to  preclude 
hiding  the  item  on  an  individual; 

(2)  The  total  weight  of  an 
encapsulated  item  of  SSNM  is  such  that 
it  cannot  be  carried  inconspicuously  b\ 
one  person  {i.e.,  at  least  50  kilograms 
gross  weight);  or 

(3)  The  quantity  of  SSNM  (less  than 
0.05  formula  kilograms)  in  each 
container  requires  protracted  diversions 
to  accumulate  five  formula  kilograms. 
***** 

Inventory  difference  (ID)  means  the 
arithmetic  difference  obtained  by 
subtracting  the  quantity  of  SNM 
tabulated  from  a  physical  inventory 
from  the  book  inventory  quantity.  Book 
inventory  quantity  is  equivalent  to  the 
beginning  inventory  (BI)  plus  additions 
to  inventory  (A)  minus  removals  from 
inveotory  (R),  while  the  physical 


inventory  quantity  is  the  ending 
inventory  (EI)  for  the  material  balance 
period  in  question  (as  physically 
determined).  Thus  mathematically,  ID  = 
(31  +  A  -  R)  -  EI  or  ID  =  BI  +  A  -  R  -  EI 
***** 

Plant  means  a  set  of  processes  or 
operations  (on  the  same  site,  but  not 
necessarily  all  in  the  same  building) 
coordinated  into  a  single  manufacturing, 
R&D,  or  testing  effort  A  scrap  recovery 
operation,  or  an  analytical  laboratory, 
serving  both  onsite  and  offsite 
customers  (or  more  than  one  onsite 
manufacturing  effort)  should  be  treated 
as  a  separate  plant. 
***** 

Removals  from  inventory  means 
measured  quantities  of  special  nuclear 
material  contained  in: 

(1)  Shipments; 

(2)  Waste  materials  transferred  to  an 
onsite  holding  account  via  a  DOF'N'RC 
Form  741  transaction; 

(3)  Measured  discards  transported 
offsite;  and 

(4)  Effluents  released  to  the 
environment. 

Removals  of  material  from  process  (or 
removals  from  process)  means  measured 
quantities  of  special  nuclear  material 
contained  in: 

(1)  Effluents  relea.sed  to  the 
environment; 

(2)  Previously  unencapsulated 
materials  that  have  been  encapsulated 
as  sealed  sources; 

(3)  Waste  materials  that  will  not  be 
subject  to  further  onsite  processing  and 
which  are  under  tamper-safing; 

(4)  Ultimate  product  placed  under 
tamper-safing;  and 

(5)  Any  materials  (not  previously 
designated  as  removals  from  process) 
shipped  offsite. 
***** 

26.  In  §  74.8,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  74  8     Information  collection 
requirements    0MB  approval 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  74.11,  74.13. 
74.15,  74.17,  74.19,  74.31,  74.33,  74.41. 
74.43.  74.45,  74.51,  74.57,  and  74.59. 
***** 

27.  The  heading  of  subpart  B  is 
revised  to  read  as  follows: 

Subpart  B — General  Reporting  and 
Recordkeeping  Requirements 

Zb.  bection  74. IJ  is  revisea  to  read  as 
follows: 
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§  74 . 1 3     Material  status  reports. 

(a)  Each  licensee,  including  nuclear 
reactor  licensees  as  defined  in  §§  50.21 
and  50.22  of  this  chapter,  authorized  to 
possess  at  any  one  time  and  location 
special  nuclear  material  in  a  quantity 
totaling  more  than  350  grams  of 
contained  uraimim-23,'i.  uranium-233. 
or  plutonium.  or  any  rombinatinn 
thereof,  shall  complete  and  submit    in 
computer-readable  format  Material 
Balance  Reports  concerning  special 
nuclear  material  that  the  licensee  has 
received,  produced,  possessed, 
transferred,  consumed,  disposed  of.  or 
lost.  This  prescribed  computer-readable 
report  replaces  the  DOE/.NRC  form  742 
which  has  been  previously  submitted  in 
paper  form.  The  Physical  Inventory 
Listing  Report  must  be  submitted  with 
each  Material  Balance  Report.  This 
prescribed  computer-readable  report 
[.places  the  DOE/NRC  form  742C  which 
hav  bwn  previously  submitted  in  paper 
jnrni  Kac.h  licensee  shall  prepare  and 
submit  the  reports  described  in  this 
paragraph  in  accnrdanre  with 
instructions  (Nl'RHC;  BR-0007  and 
NMMSS  Report  D-24  ■Personal 
Computer  Data  Input  for  .\RL 
Licensees").  Copies  of  these  instructions 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Nuclear  Security.  Washington.  DC 
20555-0001.  Each  licensee  subject  to 
the  re(]uirements  of  §74.51  shall 
compile  a  report  as  of  March  31  and 
September  30  of  each  year  and  file  it 
within  30  days  after  the  end  of  the 
period  covered  by  the  report.  All  other 
licensees  subject  to  this  requirement 
shall  submit  a  report  within  60  calendar 
days  of  the  beginning  of  the  physical 
inventory  required  bv  §§  74.19(c), 
74.31(c)(5),  74.33(c)(4).  or  74.43(c)(6). 
The  Commission  may  permit  a  licensee 
to  submit  the  reports  at  other  times  for 
good  cause. 

(b)  Any  licensee  who  is  required  to 
submit  routine  Material  Status  Reports 
pursuant  to  §  75.35  of  this  chapter 
(pertaining  to  implementation  of  the 
US/IAEA  Safeguards  Agreement)  shall 
prepare  and  submit  these  reports  only  as 
provided  in  that  section  (instead  of  as 
provided  in  paragraph  (a)  of  this 
section). 

29.  Section  74.17  is  revised  to  read  as 
frllnw«- 

§74  17     Special  nuclear  material  physical 
inventory  summary  report, 

(a)  Each  licensee  subject  to  the 
requirements  of  §§74.31  or  74.33  of  this 
part  shall  submit  a  completed  Special 
Nuclear  Material  Physical  Inventory 
Summary  Report  on  NRC  Form  327  not 
later  than  60  calendar  days  from  the 
start  of  each  physical  inventory  required 


by  §§  74.31(c)(5)  or  74.33(c)(4).  The 
licensee  shall  report  the  physical 
inventory  results  by  plant  and  total 
facility  to  the  Director,  Office  of  Nuclear 

Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulator^-  Commission, 
Washington.  DC  20555-0001. 

(b)  Each  licensee  subject  to  the 
requirements  of  §  74.41(a)  of  this  part 
shall  submit  a  completed  Special 
Nuclear  Material  Physical  Inventory 
Summarv  Report  on  NRC  form  327  not 
later  than  60  calendar  davs  from  the 
start  of  each  physical  inventor.'  required 
by  §  74.43(c)(7)!  The  licensee  shall 
report  the  physical  inventory  results  by 
plant  and  total  facility  to  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001. 

(c)  Each  licensee  subject  to  the 
requirements  of  §  74.51  shall  submit  a 
completed  Special  .Nuclear  Material 
Physical  lnyentor\  Summar)'  Report  on 
NRC  form  327  not  later  than  45  calendar 
days  from  the  start  of  each  physical 
inventory  required  by  §  74.59(f).  The 
licensee  shall  report  the  physical 
inventory  results  by  plant  and  total 
facility  to  the  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nu(  lear  Regulatory  Commission, 
Washington.  DC  20555-0001. 

30.  A  new  §  74.19  is  added  to  read  as 
follows: 

§74.19     Recordkeeping 

(a)  Licensees  subject  to  the 
recordkeeping  requirements  of  §§  74.31, 
74.33.  74.43.  or  74.59  of  this  part  are 
exempt  from  the  requirements  of 
paragraphs  (a)(1)  through  (4)  of  this 
section.  Otherwise: 

(1)  Each  licensee  shall  keep  records 
showing  the  receipt,  inventory 
(including  location  and  unique 
identity),  acquisition,  transfer,  and 
disposal  of  all  special  nuclear  material 
in  its  possession  regardless  of  its  origin 
or  method  of  acquisition. 

(2)  Each  record  relating  to  material 
control  or  material  accounting  that  is 
required  by  the  regulations  in  this 
chapter  or  by  license  condition  must  be 
maintained  and  retained  for  the  period 
specified  by  the  appropriate  regulation 
or  license  condition.  If  a  retention 
period  is  not  otherwise  specified  by 
regulation  or  license  condition,  the 
licensee  shall  retain  the  record  until  the 
Commission  terminates  the  license  that 
authorizes  the  activity  that  is  subject  to 
the  recordkeeping  requirement. 

(3)  Each  record  of  receipt,  acquisition, 
or  physical  inventory  of  special  nuclear 
material  that  must  be  maintained 
pursuant  to  paragraph  (a)(1)  of  this 
section  must  be  retained  as  long  as  the 


licensee  retains  possession  of  the 
material  and  for  3  years  following 
transfer  or  disposal  of  the  material. 

(4)  Each  record  of  transfer  of  special 
nuclear  material  to  other  persons  must 
be  retained  by  the  licensee  who 
transferred  the  material  until  the 
Commission  terminates  the  license 
authorizing  the  licensee's  possession  of 
the  material. 

(b)  Each  licensee  that  is  authorized  to 
possess  special  nuclear  material  in  a 
quantity  exceeding  one  effective 
kilogram  at  any  one  time  shall  establish, 
maintain,  and  follow  written  material 
control  and  accounting  procedures  that 
are  sufficient  to  enable  the  licensee  to 
account  for  the  special  nuclear  material 
in  its  possession  under  license.  The 
licensee  shall  retain  these  procedures 
until  the  Commission  terminates  the 
license  that  authorizes  possession  of  the 
material  and  retain  any  superseded 
portion  of  the  procedures  for  3  years 
after  the  portion  is  superseded, 

(c)  Other  than  licensees  subject  to 
§§74.31,  74.33,  74.41,  or  74.51.  each 
licensee  who  is  authorized  to  possess 
special  nuclear  material,  at  any  one  time 
and  site  location,  in  a  quantity  greater 
than  350  grams  of  contained  uranium- 
235.  uranium-233.  or  plutonium,  or  any 
combination  thereof  shall  conduct  a 
physical  inventory  of  all  special  nuclear 
material  in  its  possession  under  license 
at  intervals  not  to  exceed  12  months. 
The  results  of  these  physical  inventories 
need  not  be  reported  to  the  Commission, 
but  the  licensee  shall  retain  the  records 
associated  with  each  physical  inventory 
until  the  Commission  terminates  the 
license  that  authorized  the  possession  of 
special  nuclear  material. 

(d)  Records  that  must  be  maintained 
pursuant  to  this  part  may  be  the  original 
or  a  reproduced  copy  or  a  microform  if 
the  reproduced  copy  or  microform  is 
duly  authenticated  by  authorized 
personnel  and  the  microform  is  capable 
of  producing  a  clear  and  legible  copy 
after  storage  for  the  period  specified  by 
Commission  regulations.  The  record 
may  also  be  stored  in  electronic  media 
with  the  capability  for  producing 
legible,  accurate,  and  complete  records 
during  the  required  retention  period. 
Records  such  as  letters,  drawings,  or 
specifications  must  include  all  pertinent 
information  such  as  stamps,  initials,  and 
signatures.  The  licensee  shall  maintain 
adequate  safeguards  against  tampering 
with  and  loss  of  records. 

31.  In  §  74.31,  paragraphs  (b)  and 
(c)(4)  are  revised  a";  follows 

§74.31     Nuclear  material  controi  anc 
accounting  tor  special  nuclea'  materia  o' 
low  strategic  significance 
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(b)  Implementation:  Each  applicant 
for  a  license,  and  each  licensee  that, 
upon  application  for  modification  of  its 
license,  would  become  newly  subject  to 
the  performance  objectives  of  paragraph 
(a)  of  this  section,  shall  submit  a 
fundamental  nuclear  material  control 
(FNMC)  plan  describing  how  the 
requirements  of  paragraph  (c)  of  this 
section  will  be  met.  The  FNMC  plan 
shall  be  implemented  when  a  license  is 
issued  or  modified  to  authorize  the 
activities  being  addressed  in  paragraph 
(a)  of  this  section,  or  by  the  date 
specified  in  a  license  condition. 

(c)  •    *    * 

(4)  In  each  inventory  period,  control 
total  material  control  and  accounting 
measurement  uncertainty  so  that  twice 
its  standard  error  is  less  than  the  greater 
of  9.000  grams  of  U-235  or  0.25  percent 
of  the  active  inventory,  and  assure  that 
any  measurement  performed  under 
contract  is  controlled  so  that  the 
licensee  can  satisfy  this  requirement: 


Subpart  D — Special  Nuclear  Material  of 
Moderate  Strategic  Significance 

32.  Sections  74.41.  74.43.  and  74.45 
are  added  to  subpart  D  to  read  as 

follows: 

§  74  41      Nuclear  materia!  control  and 
accounting  tor  special  nuclear  material  o' 
moderate  strategic  significance 

(a)  General  performance  objectives. 
Each  licensee  who  is  authorized  to 
possess  special  nuclear  material  (SNM) 
of  moderate  strategic  significance  or 
SNM  in  a  quantity  exceeding  one 
effective  kilogram  of  strategic  special 
nuclear  material  in  irradiated  fuel 
reprocessing  operations  other  than  as 
sealed  sources  and  to  use  this  material 
at  any  site  other  than  a  nuclear  reactor 
licensed  pursuant  to  part  50  of  this 
chapter;  or  as  reactor  irradiated  fuels 
involved  in  research,  development,  and 
evaluation  programs  in  facilities  other 
than  irradiated  fuel  reprocessing  plants: 
or  an  operation  involved  with  waste 
disposal,  shall  establish,  implement, 
and  maintain  a  Commission-approved 
material  control  and  accounting  (MC&A) 
system  that  will  achieve  the  following 
performance  objectives: 

(1)  Maintain  accurate,  current,  and 
reliable  information  on.  and  confirm, 
the  quantities  and  locations  of  SNM  in 
the  licensee's  possession; 

(2)  Conduct  investigations  and  resolve 
any  anomalies  indicating  a  possible  loss 
of  special  nuclear  material: 

(3)  Permit  rapid  determination  of 
whether  an  actual  loss  of  a  significant 
quantity  of  SNM  has  occurred,  with 
significant  quantity  being  either: 


(i)  More  than  one  formula  kilogram  of 
strategic  SIMM:  or 

(ii)  10.000  grams  or  more  of  uranium- 
235  contained  in  uranium  enriched  up 
to  20.00  percent. 

(4)  Generate  information  to  aid  in  the 
investigation  and  recovery  of  missing 
SNM  in  the  event  of  an  actual  loss. 

(b)  Implementation  schedule.  Each 
applicant  for  a  license,  and  each 
licensee  that,  upon  application  for 
modification  of  its  license,  would 
become  newly  subject  to  the 
requirements  of  paragraph  (a)  of  this 
section  shall: 

(1)  Submit  a  fundamental  nuclear 
material  control  (FNMC)  plan  describing 
how  the  performance  objectives  of 

§  74.41(a)  will  be  achieved,  and  how  the 
system  capabilities  required  by 
§  74.41(c)  will  be  met;  and 

(2)  Implement  the  NRC-approved 
FNMC  plan  submitted  pursuant  to 
paragraph  (b)(1)  of  this  section  upon  the 
Commission's  issuance  or  modification 
of  a  license  or  by  the  date  specified  in 

a  license  condition. 

(c)  System  capabilities.  To  achieve  the 
performance  objectives  specified  in 

§  74.41(a),  the  MC&A  system  must 
include  the  capabilities  described  in 
§§  74.43  and  74.45.  and  must 
incorporate  checks  and  balances  that  are 
sufficient  to  detect  falsification  of  data 
and  reports  that  could  conceal  diversion 
of  SNM  by: 

(1)  A  single  individual,  including  an 
employee  in  any  position;  or 

(2)  Collusion  between  two 
individuals,  one  or  both  of  whom  have 
authorized  access  to  SNM. 

§74.43     Internal  controls    inventory    and 
records. 

,a,  Lieneml.  Licensees  subject  to 
§  74.41  shall  maintain  the  internal 
control,  inventory,  and  recordkeeping 
capabilities  required  in  paragraphs  (b). 
(c).  and  (d)  of  this  section. 

(b)  Internal  controls. 

(1)  A  management  structure  shall  be 
established,  documented,  and 
maintained  that  assures: 

(i)  Clear  overall  responsibility  for 
material  control  and  accounting  (MC&A) 
functions; 

(ii)  Independence  from  production 
and  manufacturing  responsibilities;  and 

(iii)  Separation  of  key  responsibilities. 

(2)  The  overall  planning, 
coordination,  and  administration  of  the 
MC&A  functions  for  special  nuclear 
material  (SNM)  shall  be  vested  in  a 
single  individual  at  an  organizational 
level  sufficient  to  assure  independence 
of  action  and  objectiveness  of  decisions. 

(3)  The  licensee  shall  provide  for  the 
adequate  review,  approval,  and  use  of 
written  MC&A  procedures  that  are 


identified  in  the  approved  FNMC  plan 
as  being  critical  to  the  effectiveness  of 
the  described  system. 

(4)  The  licensee  shall  assure  that 
personnel  who  work  in  key  positions 
where  mistakes  could  degrade  the 
effectiveness  of  the  MC&A  system  are 
trained  to  maintain  a  high  level  of 
safeguards  awareness  and  are  qualified 
to  perform  their  duties  and/or 
responsibilities. 

(5)  The  licensee  shall  establish, 
document,  and  maintain  an  item  control 
program  that: 

(i)  Provides  current  knowledge  of 
SNM  items  with  respect  to  identity, 
element  and  isotope  content,  and  stored 
location;  and 

(ii)  Assures  that  SNM  items  are  stored 
and  handled,  or  subsequently  measured, 
in  a  manner  such  that  unauthorized 
removal  of  200  grams  or  more  of 
plutonium  or  uranium-233  or  300  grams 
or  more  of  uranium-235,  as  one  or  more 
whole  items  and/or  as  SNM  removed 
from  containers,  will  be  detected. 

(6)  Exempted  from  the  requirements 
of  paragraph  (b)(5)  of  this  section  are 
items  that  exist  for  less  than  14  calendar 
days  and  licensee-identified  items  each 
containing  less  than  200  grams  of 
plutonium  or  uranium-233  or  300  grams 
or  more  of  uranium-235  up  to  a 
cumulative  total  of  one  formula 
kilogram  of  strategic  SNM  or  17 
kilograms  of  uranium-235  contained  in 
uranium  enriched  to  10.00  percent  or 
more  but  less  than  20.00  percent  in  the 
uranium-235  isotope. 

(7)  Conduct  and  document  shipper- 
receiver  comparisons  for  all  SNM 
receipts,  both  on  an  individual  batch 
basis  and  a  total  shipment  basis,  and 
ensure  that  any  shipper-receiver 
difference  that  is  statistically  significant 
and  exceeds  twice  the  estimated 
standard  deviation  of  the  difference 
estimator  and  200  grams  of  plutonium 
or  uranium-233  or  300  grams  of 
uranium-235  is  investigated  and 
resolved;  and 

(8)  Perform  independent  assessments 
of  the  total  MC&A  system,  at  intervals 
not  to  exceed  18  months,  that  assess  the 
performance  of  the  system,  review  its 
effectiveness,  and  document 
management's  action  on  prior 
assessment  recommendations  and 
identified  deficiencies.  These 
assessments  must  include  a  review  and 
evaluation  of  any  contractor  who 
performs  SNM  accountability 
measurements  for  the  licensee. 

(c)  Inventory  control  and  physical 
inventories.  The  licensee  shall: 

(1)  Provide  unique  identification  for 
each  item  on  inventory  and  maintain 
inventory  records  showing  the  identity. 
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location,  and  quantity  of  SNM  for  these 
items: 

(2)  Document  all  transfers  of  SNM 
between  designated  internal  control 
areas  within  the  licensee's  site: 

(3)  Maintain  and  follow  procedures 
for  tamper-safing  of  containers  or  vaults 
containing  SNM.  if  tamper-safe  seals  are 
to  be  used  for  assuring  the  validity  of 
prior  measurements,  which  include 
control  of  access  to,  and  distribution  of, 
unused  seals  and  to  records  showing  the 
date  and  time  of  seal  application: 

(4J  Maintain  and  follow  procedures 
for  confirming  the  validity  of  prior 
measurements  associated  with 
unencapsulated  and  unsealed  items  on 
ending  inventor\-; 

i5J  Maintain  and  foliriw  physical 
inventory'  procedures  to  assure  that; 

(i)  The  quantity  of  SNM  associated 
with  each  item  on  ending  inventory-  is 
d  measured  value; 

111)  Eac;h  item  on  ending  in\entor\'  is 
listed  and  identified  to  assure  that  all 
items  are  listed  ami  no  item  is  listed 
more  than  once; 

(111)  f.utoff  procedures  for  transfers 
and  processing  are  established  so  that 
all  quantities  are  inventoried  and  none 
are  in\entoried  more  than  once: 

(iv)  Cutoff  procedures  for  records  and 
reports  are  established  so  that  only 
transfers  for  the  inventory  and  material 
balance  interval  are  included  in  the 
records  for  the  material  balance  period 
in  question. 

(v)  Upon  completion  of  the  physical 
inventory,  all  book  and  inventor\ 
records,  for  total  plant  and  individual 
internal  control  areas,  are  reconciled 
with  and  adjusted  to  the  results  of  the 
physical  inventory':  and 

(vi)  Measurements  will  be  performed 
for  element  and  isotope  content  on  all 
quantities  of  SNM  not  previously 
measured. 

(6)  Conduct  physical  inventories 
according  to  written  instructions  for 
each  physical  inventory  which: 

(i)  Assign  inventory  duties  and 
responsibilities; 

(ii)  Specify  the  extent  to  which  each 
internal  control  area  and  process  is  to  be 
shut  down,  cleaned  out.  and/or  remain 
static; 

(iii)  Identity  the  basis  for  accepting 
previously  made  measurements  and 
their  limits  of  error:  and 

(iv)  Designate  measurements  to  be 
made  for  physical  inventory  purposes 
and  the  procedures  for  making  these 
measurements. 

(7)  Conduct  physical  inventories  of  all 
possessed  SNM  for  each  plant  at 
intervals  not  to  exceed  9  calendar 
months;  and 

(8)  Within  60  calendar  days  after  the 
start  of  each  physical  inventory  required 
by  paragraph  (c)(7)  of  this  section; 


(i)  Calculate,  for  the  materia]  balance 
period  terminated  by  the  physical 
inventorv .  the  in\entor\  difference  (ID) 
and  its  associated  standard  error  of 
mventon'  difference  (SEID)  for  both 
element  and  isotope; 

(ii)  Reconcile  and  adjust  the  book 
record  of  quantity  of  element  and 
isotope  content,  as  appropriate,  to  the 
results  of  the  ph\sical  inventors';  and 

(iii)  Investigate  and  report  to  the 
Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  anv  occurrence 
of  SEID  exceeding  0  125  percent  of 
active  inventory',  and  any  occurrence  of 
ID  exceeding  both  three  times  SEID  and 
200  grams  of  plutonium  or  uranium-233 
or  300  grams  of  uranium-235  contained 
in  high  enriched  uranium,  or  9000 
grams  of  uranium-235  contained  in  low- 
enriched  uranium  The  report  shall 
include  a  statement  of  the  probable 
reasons  for  the  excessive  inventor%' 
difference  and  the  corrective  actions 
taken  or  planned 

(d)  Recordkeeping  The  licensee  shall: 

{!)  Maintain  records  of  the  receipt, 
shipment,  disposal,  and  current 
inventorv  associated  with  all  possessed 
SNM; 

(2)  Maintain  records  of  the  quantities 
of  SNM  added  to  and  removed  from 
process; 

(3)  Maintain  records  of  ail  shipper- 
receiver  evaluations  associated  with 
SNM  receipts; 

(4)  Retain  each  record  pertaining  to 
receipt  and  disposal  of  SNM  until  the 
Commission  terminates  the  license:  and 

15)  Establish  records  that  will 
demonstrate  that  the  performance 
objectives  of  §  74, 41(a)(1)  through  (4), 
the  system  capabilities  of  paragraphs  (b) 
and  (c)  of  this  section  and  §  74,45(b.)  and 
(c)  have  been  met,  and  maintain  these 
records  in  an  auditable  form,  available 
for  inspection,  for  at  least  3  years, 
unless  a  longer  retention  time  is 
specified  by  §  74.19(b).  part  75  of  this 
chapter,  or  by  a  specific  license 
condition. 

§74.45     Measurements  and  measurement 
control. 

(a)  General.  Licensees  subject  to 

§  74.41  of  this  part  shall  establish  and 
maintain  the  measurement  and 
measurement  control  capabilities 
required  by  paragraphs  (b)  and  (c)  of 
this  section, 

(b)  Measurements.  The  licensee  shall: 
(1)  Establish,  maintain,  and  use  a 

program  for  the  measurement  of  all 
SNM  received,  produced,  transferred 
between  internal  control  areas,  on 
inventory,  or  shipped,  discarded,  or 
otherwise  removed  from  inventory, 
except  for: 

(i)  Sealed  sources  that  have  been 
determined  by  other  means  to  contain 


less  than  10  grams  of  uranium-235, 
uranium-233.  or  plutonium  each; 

(ii)  Samples  received,  transferred 
between  internal  control  areas,  or  on 
inventory'  that  have  been  determined  by 
other  means  to  contain  less  than  10 
grams  of  uranium-235.  uraniuni-233,  or 
plutonium  each; 

(iii)  Receipt  of  sealed  sources,  of  any 
quantity,  previously  manufactured  and 
shipped  by  the  licensee  and  which  are 
returned  to  the  licensee,  provided  the 
unique  identity  and  encapsulation 
integrity  have  not  been  compromised, 
and  the  booked  receipt  quantity  equals 
the  previously  shipped  quantity  for  the 
involved  sealed  sources;  and 

(iv)  Heterogeneous  scrap  that  cannot 
be  accurately  measured  in  its  as 
received  form,  provided  this  scrap  is 
measured  after  dissolution  within  18 
months  of  receipt.  The  after  dissolution 
measurement  must  include 
measurement  of  both  the  resulting 
solution  and  any  undissolved  residues, 
before  any  co-mingling  with  other  scrap 
solutions  or  residues. 

(2)  Maintain  and  follow  a  program  for 
the  development  and  use  of  written 
procedures  that  includes  documented 
review  and  approval  of  these 
procedures,  and  any  revisions  thereof. 
before  use.  for: 

(i)  Preparing  or  acquiring, 
maintaining,  storing,  and  using 
reference  standards: 

(ii)  Calibrating  measurement  systems, 
performing  bulk  mass  and  volume 
measurements,  conducting 
nondestructive  assay  measurements, 
obtaining  samples,  and  performing 
laboratory'  analyses  for  element 
concentration  and  isotope  abundance; 
and 

(iii)  Recording,  reviewing,  and 
reporting  measurements. 

(c)  Measurement  control.  To  maintain 
measurement  quality  and  to  estimate 
measurement  uncertainty  values,  the 
licensee  shall: 

(1)  Assign  responsibihty  for  planning, 
developing,  coordinating,  and 
administering  a  measurement  control 
program  to  an  individual  who  has  no 
direct  responsibility  for  performing 
measurements  or  for  SNM  processing  or 
handling,  and  who  holds  a  position  at 
an  organizational  level  which  permits 
independence  of  action  and  has 
adequate  authority  to  obtain  all  the 
information  required  to  monitor  and 
evaluate  measurement  quality  as 
required  by  this  section. 

(2)  Ensure  that  any  contractor  who 
performs  MC&A  measurements  services 
conforms  with  applicable  requirements 
in  paragraphs  (c)(5).  (6),  (7J,  (10)  and 
(11)  of  this  section.  Conformance  must 
include  reporting  by  the  contractor  of 
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suiiK  iciit  measurement  control  data  to 
allow  the  licensee  to  calculate  bias 
corrections  and  measurement  limits  of 
error. 

(3)  Ensure  that  potential  sources  of 
sampling  error  are  identified  and  that 
samples  are  representative  by 
performing  process  sampling  tests  using 
well  characterized  materials  to  establish 
or  verify  the  applicability  of  utilized 
procedures  for  sampling  SNM  and  for 
maintaining  sample  integrity  during 
transport  and  storage.  These  sampling 
tests  or  sample  integrity  tests,  as 
appropriate,  shall  be  conducted 
whenever: 

(i)  A  new  sampling  procedure  or 
technique  is  used,  or  new  sampling 
equipment  is  installed: 

(ii)  A  sampling  procedure,  technique, 
or  sampling  equipment  is  modified  to 
the  extent  that  a  systematic  sampling 
error  could  be  introduced;  and 

(iii)  Sample  containers,  sample 
transport  methods,  or  sample  storage 
conditions  are  changed  or  modified  to 
the  extent  that  a  systematic  sampling 
error  could  be  introduced. 

(4)  Establish  and  maintain  a 
measurement  control  program  so  that 
for  each  inventory  period  the  SEID  is 
less  than  0.125  percent  of  the  active 
inventory,  and  assure  that  any  MC&A 
measurements  performed  under  contract 
are  controlled  so  that  the  licensee  can 
satisfy  this  requirement. 

(5)  Generate  current  data  on  the 
performance  of  each  measurement 
system  used  during  each  material 
balance  period  for  the  establishment  of 
measured  values  and  estimated 
measurement  uncertainties,  including 
estimates  of  bias,  variance  components 
for  calibration,  sampling,  and  repeat 
measurements.  The  program  data  must 
reflect  the  current  process  and 
measurement  conditions  existing  at  the 
time  the  control  measurements  are 
made. 

(6)  Use  standards  on  an  ongoing  basis 
for  the  calibration  and  control  of  all 
measurement  systems  used  for  SNM 
accountability.  Calibrations  shall  be 
repeated  whenever  any  significant 
change  occurs  in  a  measurement  system 
or  when  program  data  indicate  a  need 
for  recalibration.  Calibrations  and 
control  standard  measurements  shall  be 
based  on  standards  whose  assigned 
values  are  traceable  to  certified 
reference  standards  or  certified  standard 
reference  materials.  Additionally, 
control  standards  shall  be  representativt 
of  the  process  material  or  items  being 
measured  by  the  measurement  system  in 
question. 

(7)  Conduct  control  measurements  to 
provide  current  data  for  the 
determination  of  random  error  behavior. 


On  a  predetermined  schedule,  the 
program  shall  include,  as  appropriate: 

(i)  Replicate  analyses  of  individual 
samples: 

(ii)  Analysis  of  replicate  process 
samples: 

(iii)  Replicate  volume  measurements  - 
of  bulk  process  batches; 

(iv)  Replicate  weight  measurements  of 
process  items  and  bulk  batches,  or 
alternatively,  the  use  of  data  generated 
from  the  replicate  weighings  of  control 
standard  weights  as  derived  from  the 
control  standard  program:  and 

(v)  Replicate  NDA  measurements  of 
individual  process  containers  (items),  or 
alternatively,  the  use  of  data  generated 
from  the  replicate  measurements  of 
NDA  control  standards  as  derived  from 
the  control  standard  program. 

(8)  Use  all  measurements  and 
measurement  controls  generated  during 
the  current  material  balance  period  for 
the  estimation  of  the  SEID. 

(9)  Evaluate  with  appropriate 
statistical  methods  all  measurement 
system  data  generated  in  paragraph 
(c)(5)  of  this  section  to  determine 
significant  contributors  to  the 
measurement  uncertainties  associated 
with  inventory  differences  and  shipper- 
receiver  differences,  so  that  if  SEID 
exceeds  the  limits  established  in 
paragraph  (c)(4)  of  this  section,  the 
cause  of  the  excessive  SEID  can  be 
identified  for  corrective  action  with 
respect  to  controlling  the  standard  error 
within  applicable  limits. 

(10)  Establish  and  maintain  a 
statistical  control  system,  including 
control  charts  and  formal  statistical 
procedures,  designed  to  monitor  the 
quality  of  each  measurement  device  or 
system.  Control  chart  limits  must  be 
established  to  be  equivalent  to  levels  of 
significance  of  0.05  and  0.001. 

(11)  Promptly  investigate  and  take  any 
appropriate  corrective  action  whenever 
a  control  datum  exceeds  an  0.05  control 
limit,  and  whenever  a  control  datum 
exceeds  an  0.001  control  limit,  the 
measurement  system  that  generated  the 
datum  shall  immediately  be  placed  out- 
of-service  with  respec-t  to  MC&A 
measurements  until  the  deficiency  has 
been  corrected  and  the  system  brought 
into  control  within  the  0.05  control 
limits. 

33.  In  §  74.51,  paragraphs  (c)  and  (d) 
are  revised  tn  read  as  follows: 

i?  '4  SI      Nuclear  materia)  control  and 

accounting  for  strateqic  special  nuclear 

matenai 

•  *  •  *  • 

(c)  Implementation  dates.  Each 
applicant  for  a  license,  and  each 
licensee  that,  upon  application  for 
modification  of  a  license,  would  become 


newly  subject  to  paragraph  (a)  of  this 
section,  shall  submit  a  fundamental 
nuclear  material  control  (FNMC)  plan 
describing  how  the  MC&A  system  shall 
satisfy  the  requirement  of  paragraph  (b) 
of  this  section.  The  FNMC  plan  shall  be 
implemented  when  a  license  is  issued 
or  modified  to  authorize  the  activities 
being  addressed  in  paragraph  (a)  of  this 
section,  or  by  the  date  specified  in  a 
license  condition. 

(d)  Inventories.  Notwithstanding 
§  74.59(0(1).  licensees  shall  perform  at 
least  three  bimonthly  physical 
inventories  after  implementation  of  the 
NRC  approved  FNMC  Plan  and  shall 
continue  to  perform  bimonthly 
inventories  until  performance 
acceptable  to  the  NRC  has  been 
demonstrated  and  the  Commission  has 
issued  formal  approval  to  perform 
semiannual  inventories.  Licensees  who 
have  prior  experience  with  process 
monitoring  and/or  can  demonstrtte 
acceptable  performance  against  all  Plan 
commitments  may  request  authorization 
to  perform  semiannual  inventories  at  an 
earlier  date. 

34.  In  §  74.57,  the  introductory  text  of 
paragraph  (c)  and  paragraph  (0(2)  are 
revised  tn  read  as  follows: 

§74.57     Alarm  resolution 

•  *  •  •  * 

(c)  Each  licensee  shall  notify  the  NRC 
Operations  Center  by  telephone  of  any 
MC&A  alarm  that  remains  unresolved 
beyond  the  time  period  specified  for  its 
resolution  in  the  licensee's  fundamental 
nuclear  material  control  plan. 
Notification  must  occur  within  24  hours 
except  when  a  holiday  or  weekend 
intervenes  in  which  case  the 
notification  must  occur  on  the  next 
scheduled  workday.  The  licensee  may 
consider  an  alarm  to  be  resolved  if: 

*  *         •         *         * 

(0*  *  * 

(2)  Within  24  hours,  the  licensee  shall 
notify  the  NRC  Operations  Center  by 
telephone  that  an  MC&A  alarm 
resolution  procedure  has  been  initiated. 

35.  In  §  74.59,  paragraphs 
(d)(l),(0(l)(i)  and  (iii),  and  (h)(2)(ii)  are 
revised  to  read  as  follows: 

§  74  59     Quality  assurance  and  accounting 
requirements 

***** 

(d)*    •    * 

(1)  Substantiate  the  plutonium 
element  and  uranium  element  and 
isotope  content  of  all  SSNM  received, 
produced,  transferred  between  areas  of 
custodial  responsibility,  on  inventory, 
or  shipped,  discarded,  or  otherwise 
removed  from  inventory; 
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(0*  *  * 
(D*  *  * 
(i)  Calculate  the  inventory  difference 

(ID):  estimate  the  standard  error  of  the 
inventory  difference  (SEID);  and 
investigate  and  report  any  SEID  estimate 
of  0.1  percent  or  more  of  active 
inventory,  and  any  ID  that  exceeds  both 
three  times  SEID  and  200  grams  of 
plutonium  or  uranium-233,  or  300 
grams  of  uranium-235  contained  in  hieh 
enriched  uranium. 
•         •         *         *         • 

(iii)  Investigate  and  report  to  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  any  difference 
that  exceeds  three  times  the  standard 
deviation  determined  from  the 
sequential  analysis; 
***** 

(h)*  *   * 

(2)*   *   * 

(ii)  Any  scrap  measured  with  a 
standard  deviation  greater  than  five 
percent  of  the  measured  amount  is 
recovered  so  that  the  results  are 
segregated  by  inventory  period  and 
recovered  within  six  months  of  the  end 
of  the  inventory  period  in  which  the 
scrap  was  generated  except  where  it  can 
be  demonstrated  that  the  scrap 
measurement  uncertainty  will  not  cause 
noncompliance  with  §  74.59(e)(5). 


PART  7S— SAFEGUARDS  ON 
NUCLEAR  MATERIAL- 
IMPLEMENTATION  OF  US/IAEA 
AGREEMENT 

36.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  Sees.  53,  63,  103,  104,  122, 161, 
68  Stat.  930,  932,  936,  937,  939,  948,  as 
amended  (42  U.S.C.  2073,  2093,  2133,  2134, 
2152.  2201);  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841). 

Section  75.4  also  issued  under  sees.  135, 
141,  Pub.  L.  97-425,  96  Stat.  2232,  2241  (42 
U.S.C.  10155,  10161). 

37.  In  §  75.21,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

§75  21     General  requirements 

***** 

(c)  *    *    * 

(2)  Until  installation  information  has 
been  submitted  by  the  licensee,  the 
procedures  shall  be  sufficient  to 
document  changes  in  the  quantity  of 
nuclear  material  in  or  at  its  installation. 
Observance  of  the  procedures  described 
in  §§40.61  or  74.15  of  this  chapter  (or 
the  corresponding  provisions  of  the 
regulations  of  an  Agreement  State)  by 
any  licensee  subject  thereto  shall 
constitute  compliance  with  this 
paragraph. 


PART  76— CERTIFICATION  OF 
GASEOUS  DIFFUSION  PLANTS 

38.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  Sees.  161,  68  Stat.  948.  as 
amended,  sees.  1312,  1701,  as  amended.  106 
Stat.  2932,  2951,  2952,  2953,  110  Stat.  1321- 
349  (42  U.S.C.  2201,  2297b-ll,  2297f):  sees. 
201,  as  amended,  204,  206,  88  Stat.  1244, 
1245,  1246  (42  U.S.C.  5841,  5842,  5845, 
5846).  Sec.  234(a),  83  Stat.  444,  as  amended 
by  Pub.  L.  104-134,  110  Stat.  1321,  1321-349 
(42  U.S.C.  2243(a)). 

See.  76.7  also  issued  under  Pub.  L.  95-601, 
see.  10,  92  Stat.  2951  (42  U.S.C.  5851).  Sec. 
76.22  is  also  issued  under  see.  193(f),  as 
amended.  104  Stat.  2835.  as  amended  by  Pub. 
L.  104-134.  110  Stat.  1321.  1321-349  (42 
U.S.C.  2243(f)).  Sec.  76.35(j)  also  issued 
under  sec.  122.  68  Stat.  939  (42  U.S.C.  2152). 

39,  In  §  76.113,  paragraph  (a)  is 
revised  to  read  as  follows: 

§76.113     Formula  quantities  of  strategic 
special  nuclear  material — Category  I. 

(a)  The  requirements  for  material 
control  and  accounting  for  formula 
quantities  of  strategic  special  nuclear 
material  (Category  I)  are  contained  in 
§§74.11.  74.13,  74.15,  74.17,  74.19, 
74.51,  74.53,  74,55,  74.57,  74.59,  74.81, 
and  74.82  of  this  chapter. 


40.  In  §  76.115,  paragraph  (a)  is 
revised  to  read  as  follows: 

§76.115     Special  nuclear  material  of 
moderate  strategic  significance — Category 
II- 

(a)  The  requirements  for  material 
control  and  accounting  for  special 
nuclear  material  of  moderate  strategic 
significance  (Category  II)  are  contained 
in  §§74.11.  74.13,74.15,74.17,74.19, 
74.41,  74.43,  74.45,  74.81,  and  74.82  of 
this  chapter. 
***** 

41.  In  §  76,117.  paragraph  (a)  is 
revised  to  read  as  follows: 

§76  117     Special  nuclear  material  of  low 
strategic  significance — Category  III 

(a)  The  requirements  for  material 
control  and  accounting  for  special 
nuclear  material  of  low  strategic 
significance  (Category  111)  are  contained 
in  §§74.11,  74.13,  74.15,  74.17,  74.19. 
74.33.  74.81.  and  74.82  of  this  chapter. 
However,  inventories  of  uranium 
outside  of  the  enrichment  processing 
equipment  conducted  at  least  every  370 
days  are  deemed  to  satisfy  the 
requirements  of  §  74.19(c), 


PART  150— EXEMPTIONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 
AND  IN  OFFSHORE  WATERS  UNDER 
SECTION  274 

42.  The  authority  citation  for  part  150 
continues  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948.  as 
amended,  sec.  274,  73  Stat.  688  (42  U.S.C. 
2201,  2021);  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841). 

Sections  150.3,  150.15,  150.15a,  150.31. 
150.32  also  issued  under  sees.  lle(2).  81.  68 
Stat.  923,  935,  as  amended,  sees.  83.  84,  92 
Stat.  3033,  3039  (42  U.S.C.  2014e(2).  2111, 
2113,  2114).  Section  150.14  also  issued  under 
sec.  53.  68  Stat.  930,  as  amended  (42  U.S.C. 
2073).  Section  150.15  also  issued  under  sees. 
135,  141,  Pub.  L.  97-425.  96  Stat.  2232,  2241 
(42  U.S.C.  10155,  10161).  Section  150.178 
also  issued  under  sec.  122,  68  Stat.  939  (42 
U.S.C.  2152).  Section  150.30  also  issued 
under  sec.  234,  83  Stat.  444  (42  U.S.C.  2282). 

43,  In  §  150.20,  the  introductory  text 
of  paragraph  (b)  is  revised  to  read  as 

follo\\^ 

§150.20     Recognition  o*  Aoree^ier^t  Stale 
licenses 


(b)  Notwithstanding  any  provision  to 
the  contrary  in  any  specific  license 
issued  by  an  Agreement  State  to  a 
person  engaging  in  activities  in  a  non- 
Agreement  State,  in  an  area  of  exclusive 
Federal  jurisdiction  within  an 
Agreement  State,  or  in  offshore  waters 
under  the  general  licenses  provided  in 
this  section,  the  general  licenses 
provided  in  this  section  are  subject  to 
all  the  provisions  of  the  Act  now  or 
hereafter  in  effect,  and  to  all  applicable 
rules,  regulations,  and  orders  of  the 
Commission  including  the  provisions  of 
§§  30.7  (a)  through  (0.  30.9.  30.10, 
30.14(d).  30.34,  30.41,  and  30.51  to 
30,63,  inclusive,  of  part  30  of  this 
chapter;  §§40.7  (a)  through  (0.  40.9. 
40.10.  40.41.  40.51,  40.61,  40.63 
inclusive,  40.71  and  40.81  of  part  40  of 
this  chapter;  §§  70.7  (a)  through  (0.  70.9. 
70.10,  70.32,  70.42.  70,52.  70.55,  70.56, 
70.60  to  70.62  of  part  70  of  this  chapter; 
§§74,11,  74.15,  and  74.19  of  part  74  of 
this  chapter;  and  to  the  provisions  of  10 
CFR  parts  19,  20  and  71  and  subparts  C 
through  H  of  part  34,  §§  39.15  and  39.31 
through  39.77,  inclusive,  of  part  39  of 
this  chapter.  In  addition,  any  person 
engaging  in  activities  in  non-Agreement 
States,  in  areas  of  exclusive  Federal 
jurisdiction  within  Agreement  States,  or 
in  offshore  waters  under  the  general 
licenses  provided  in  this  section: 
***** 

Dated  in  Rockville,  Maryland,  this  17th 
day  of  December.  2002. 


■Hir>(i 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Sup>ervision 

12  CFR  Parlh  502,  505    506    516    541 
545,  557.  559,  561.  563,  563e,  563g,  and 

575 

[No   .'002   65] 

Technical  Amendments 

AGtNCY:  Office  of  Thrift  Supervision, 
I  ii'.isury. 
action:  Final  rule. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  amending  its 
regulations  to  incorporate  a  number  of 
technical  and  conforming  amendments. 
They  include  clarifications,  updated 
statutory  and  other  references,  and 
corrections  of  typographical  errors. 
EPFECTivE  DATE:  December  23.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
\l,iii,\:i  K   liurtnii.  .Senior  Paralegal 
(Regulations).  (202) 

906-6467,  or  Karen  A.  Osterloh,  Special 
Counsel.  (202)  906-6639.  Regulations 
and  Legislation  Division,  Chief 
Counsels  Office,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW.. 
VVTshinetnn,  Df  -n^^' 
SUPPLEMENTARY  INFORMATION:  OTS  is 
amending  its  regulations  to  incorporate 
a  number  of  technical  and  conforming 
amendments. 

Consistent  with  section  722  of  the 
Gramm-Leach-Bliley  Act,  OTS  is 
making  changes  designed  to  make  its 
regulations  easier  to  understand.  OTS 
has  revised  parts  541  and  561  to  clearly 
state  that  the  definitions  in  these  parts 
applv  throughout  chapter  V.  unless 
another  definition  is  specifically 
provided. 

OTS  is  also  making  the  following 
miscellaneous  changes: 

•  Part  502 — /\ssess/iienfs  and  Fees. 
The  final  rule  corrects  a  typographical 
error  in  §502.5. 

•  Part  505 — Freedom  of  Information 
Act  (FOfAI.  The  final  rule  revises 

§§  505.2  to  505.4,  which  describe  the 
availability  of  materials  under  FOIA  and 
the  procedures  for  requests  for  records 
and  administrative  appeals.  The  final 
rule  indicates  that  materials  are 
available  through  the  FOIA  (iffice  and 
the  Public  Reading  Room.  The  final  rule 
also  provides  that  requests  for  records 
and  administrative  appeals  of  initial 


dGtorniiiiulions  to  dony  records  must  he 
submitted  to  the  FOIA  Office. 

•  Part  506 — Information  Collection 
Requirements  under  the  Paperwork 
Reduction  Act  (PRAI.  The  final  rule 
updates  the  table  displaying  the  OMB 
control  numbers  assigned  to  various 
OTS  regulations  under  the  PRA  by 
inserting  additional  references  to  the 
control  numbers.  See  12  CFR  506.1(b). 

•  Part  516 — Application  Processing 
Guidelines  and  Procedures.  The  final 
rule  updates  §  516.40  to  include  current 
addresses  for  OTS  Regional  Offices.  - 

•  Part  545 — Federal  Savings 
Associations — Operations.  Tbe  final 
rule  corrects  a  typographical  error  in 
§545,74{b)(2).   ■ 

•  Part  557 — Deposits.  The  final  rule 
corrects  a  typographical  error  in 
§557.11(b). 

•  Part  559 — Subordinate 
Organizations.  The  final  rule  corrects  a 
citation  in  §559.3(e)(2)(ii). 

•  Part  563 — Savings  Associations — 
Operations.  The  final  rule  corrects  a 
typographical  error  in  §  563.146. 

•  Part  563e — Community 
Reinvestment.  The  final  rule  corrects  a 
citation  in  Appendix  A  to  part  563e — 
Ratings. 

•  Parts  563g — Securities  Offerings 
and  Part  575 — Mutual  Holding 
Companies.  The  final  rule  updates 
citations  in  §§  563g.l9  and  575.7(c)(1) 
and  (c)(2) 

Administr.iliM'  I'hk  ednic   \(t.  Ku:gle 
CommiHut\  I)t'Ml(i[imrnl  ,mil 
kcmil.ilii!  \   lm[ini\i'nirill    \(  I  (if  l'(44 

U  I  i)  Imas  mat  tnure  li.  good  cause  to 
dispense  with  prior  notice  and  comment 
on  this  final  rule  and  with  the  30-day 
delay  of  effective  date  mandated  by  the 
Administrative  Procedure  Act.'  OTS 
believes  that  these  procedures  are 
unnecessary  and  contrary  to  public 
interest  because  the  rule  merely  corrects 
and  clarifies  existing  provisions. 
Because  the  amendments  in  the  rule  are 
not  substantive,  these  changes  will  not 
detrimentally  affect  savings 
associations. 

Section  302  of  the  Rie'glo  Community 
Development  and  Regulatory  • 
Improvement  Act  of  1994  provides  that 
regulations  that  impose  additional 
reporting,  disclosure,  or  other  new 
requirements  may  not  take  effect  before 
the  first  day  of  the  quarter  following 
publication.-'  This  section  does  not 
apply  because  this  final  rule  imposes  no 
additional  requirements  and  makes  only 
technical  changes  to  existing 
regulations. 


Kii;iil'ihir\  K  le\iliihl\    \i  t 

i\ii^..,iid  tu  .Nil  iiwi.  iiU,')(b)  of  the 
Regulatory  Flexibility  Act, '  the  OTS 
Director  certifies  that  this  technical 
corrections  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  niimb<^r  of  small  entities. 

Executive  Order  12866 

OTS  has  determined  that  this  rule  is 
not  a  "significant  regulatory  action"  for 
purposes  of  Executive  f  IrHcr  1 1'HHfi 

I'nfundrd  Mandates  Keturni  Ait  el 
11)'(5 

OTS  has  determined  that  the 
requirements  of  this  final  rule  will  not 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Accordingly,  a 
budgetary  impact  statement  is  not 
required  under  section  202  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

List  of  Subjects 

12  CFR  Part  502 

Assessments,  Federal  home  loan 
banks.  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Part  505 

Freedom  of  information. 

12  CFR  Part  506 

Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  516 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Parts  541  and  561 

Savings  associations. 

12  CFR  Part  545 

Accounting,  Consumer  protection. 
Credit,  Electronic  funds  transfers, 
Investments.  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFR  Part  557 

Consumer  protection.  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFR  Part  559 

Reporting  and  recordkeeping 
requirements,  Savings  associations, 
Subsidiaries. 

12  CFR  Part  563 

Accounting.  Advertising.  Crime. 
Currency,  Investments,  Reporting  and 


'SU.S.C.  553. 

'Pub.  L.  103-325,  12  U.S.C.  4802. 


'  Pub  L.  96-354,  5  II.S.C.  601. 
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recordkeeping  requirements,  Savings 
associations.  Securities,  Surety  bonds. 

12  (./-K  Pirt563e 

(  .iiiinii.:ii!\  development.  Credit, 
Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFR  Part  563g 

Ri'(ninin);  diui  recordkeeping 
requirements.  Savings  associations, 
Securities. 

12  CFR  Part  575 

Administrative  practice  and 
procedure.  Capital.  Holding  companies, 
K^'p^^ti^g  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

Accordingly,  the  Office  of  Thrift 
Supervision  amends  title  12.  chapter  V 
of  the  Code  of  Federal  Regulations,  as 
set  forth  below. 

PART  502— ASSESSMENTS  AND  FEES 

1.  The  autlinnt)  ( itatinn  for  part  502 
continues  to  read  as  follows: 

.Xuthiiritv:  12  U.S.C.  1462a,  1463,  1467, 

14t>7a 

2   Revise  5  502  5fa1  tn  read  as  fnllnw- 

§  502,5     Who  must  pay  assessments  and 
fees'' 

(a)  Authority.  Section  9  of  the  HOLA. 
12  U.S.C.  1467,  authorizes  the  Director 
to  charge  assessments  to  recover  the 
costs  of  examining  savings  associations 
and  their  affiliates,  to  charge  fees  to 
riH.over  the  costs  of  processing 
applications  and  other  filings,  and  to 
charge  fees  to  cover  OTS's  direct  and 
indirect  expenses  in  regulating  savings 
associations  and  their  affiliates. 


PART  505— FREEDOM  OF 
INFORMATiON  ACT 

3.  The  duthority  citation  for  part  505 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552;  12  U.S.C.  1462a, 
14fi3.  1464. 

4.  Revise  the  second  sentence  of 

4;  505.2  to  read  as  follows- 

§505.2     Public  Reading  Room. 

'    *    *  c:ontact  the  FOIA  Office,  Office 
of  Thrift  .Supervision,  1700  G  Street, 
NW  .  Wdshington,  DC  20552.  or  you 
may  visit  the  Public  Reading  Room  at 
1700  G  Street.  NW..  bv  appointment 
only.  *    *   * 

5.  Revise  §  505.3  to  read  as  follows: 

§  505.3     Requests  for  records 

A  de^-ignatea  ofiiciai  will  make  the 
initial  determination  under  31  CFR 
1.5(g)  whether  to  grant  a  request  for  OTS 
records.  Requests  may  be  mailed  to: 
Freedom  of  Information  Act  Request, 
FOIA  Office.  Office  of  Thrift 
Supervision,  1700  G  Street   \\\ 
Washington,  DC  20552,  or  marked 

FOIA'  and  delivered  in  person  to  the 
FOL\  Office,  1700  G  Street,  NW 
Washington,  DC  20552,  RecjU'-s  may 
also  be  sent  by  e-mail  or  fdLMn..U;  to  the 
e-mail  address  and  facsimile  number  in 
§505.2  of  this  part. 

ft   Revise  §  505,4  to  read  as  follows: 

§505.4     Administrative  appeal  of  initial 
determination  to  deny  records. 

A  designateii  (ifficidi  will  make 
appellate  (ieterruinations  under  31  CFR 
15(h)  with  respect  to  OTS  records. 
Appeals  bv  mail  should  be  addressed  to: 
F(3IA  Appeals.  1700  G  Street,  NW., 
Washington,  DC  20552.  Appeals  may  be 
delivered  personally  to  FOIA  Appeals. 
Office  of  Thrift  Supervision,  1700  G 
Street.  NW..  Washington.  DC  20552. 
Appeals  may  also  be  sent  by  e-mail  or 
facsimile  to  the  e-mail  address  and 
facsimile  number  in  §  505.2  of  this  part. 


PART  506— INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

7.  The  authority  citation  for  part  506 
continues  to  read  as  follows; 

Authority:  44  U.S.C,  3501  el  seq. 

8.  Amend  §  506.1(b)  by  adding  new 
entries  for  §§551.50.  551.70  through 
551.100.  551.140.  and  551.150.  and  by 
removing  "§563.1."  and  adding  in  lieu 
thereof  "§  563.3"  to  read  as  follows: 

§506  1     OMB  control  numbei-s  assigned 
pursuant  to  trie  Paperv»or>i  ReOuctior  Act. 
***** 

(b)  Display. 


12  CFR  part  or  section  where 
Identified  and  descrlt^ed 


Current 

OMB  control 

No 


551.50  1550-0109 

551  70  through  551.100  1550-0109 

551,140  1550-0109 

551.150 1550-0109 

■                                 •                                 •                                «  • 

563,3  1550-0027 


PART  516— APPLICATION 
PROCESSING  PROCEDURES 

9.  The  authority  citation  for  part  516 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  559;  12  U.S.C. 
1462a.  1463.  1464,  2901  et  seq. 

10.  Revise  §  516.40(a)(2)  to  read  as 

folln\v« 

§516,40     Where  oo  \  *'>t  my  appucst)©'-? 


(2)  The  addresses  of  each  Regional 
Office  and  the  states  covered  by  each 
office  are: 


Region 


Northeast 


Southeast 


Midwest 


West 


Office  address 


States  served 


Office  of  Thnfl  Supervision  10  Exchange  Place,  18th 
Floor,  Jersey  Citv    Nevv  Jersey  07302 

Office  of  Thriti  Supervision  :475  Peacntree  Sireei, 
N,E,.  Atlanta  Georgia  30309  (f^aii  to:  P,0.  Box 
105217   Atlanta   Georgia  30348-5217), 

Office  of  Thnti  Supervision  225  E  John  Cafpsniar 
Freeway    Suite  500    Irving    Texas  75062-2328  fMaB 

to:  PC  Bc«  6i902T'i  Dallas'^!  Worth  Je%as  "526'-^ 
9027) 
Office  of  Thnti  Supervision  Pacific  p;a7a  20C" 
Junipero  Serra  Boulevara  Suite  65C  Daly  City.  Cali- 
fornia 94014-1976  (Mail  tc  P  C  Box  7165  San 
Francisco.  Califomia  94120-7165), 


Connecticut,  Delaware,  Maine,  Massachusetts  New 
Hampshire,  New  Jersey.  New  York,  Ohio,  Pennsyl- 
vania. Rhode  Island,  Vermont,  West  Virginia 

Alabama,  District  of  Columnbia,  Flonda  Georgia,  Illi- 
nois. Indiana,  Kentucky,  Maryland,  Michigan,  North 
Carolina,  Puerto  Rico,  South  Carolina,  Virginia,  the 
Virgin  Islands 

Artcansas,  Iowa  Kansas  Louisiana,  Mississippi  Mis- 
souri, Nebraska.  Oklahoma,  Tennessee,  Texas,  Wis- 
consin. 

AiasKc  Arizona,  California  Colorado,  Guam  Hawaii 
Idaho,  Montana  Nevada  New  Mexico,  North  Dakota, 
Northern  Mariana  islands  Oregon,  South  Dakota, 
Utah,  Washington,  Wyoming, 


7Hir.^ 
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PART  541      DEFINITIONS  FOR 
REGULATIONS  AFFECTING  FEDERAL 
SAVINGS  ASSOCIATIONS 

11.  The  authority  citation  for  part  541 
continues  to  read  as  follows: 

Authority:  U  U.S.C.  1462a.  140.1.  1464. 
12  Rpviso  4}  541.1  to  n^ad  as  follows; 

^^41  1     When  do  ttie  definitions  in  tttis  part 
ipply? 

Ihe  definitions  in  this  part  and  in  12 
CFR  part  561  apply  throughout  this 
chapter,  unless  another  definition  is 
specifically  providoH 

PART  545     FEDERAL  SAVINGS 
ASSOCIATIONS     OPERATIONS 

13.  The  authority  citation  for  part  545 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462a.  1463.  1404. 
1828. 

14.  Revise  §545. 74(b)(2)  to  read  as 
follows: 


^545.74      i>pi:  ur^tips  tKOKeraqe 

*  • 

(b)*    *    * 

(2)  Payment  to  any  employee  of  the 
association  of  a  referral  fee,  bonus,  or 
any  incentive  compensation,  in  cash  or 
in  kind,  for  referring  any  customer  to 
the  service  corporation  except  as  may  be 
consistent  with  a  "no-action"  letter 
received  by  the  association  from  the 
U.S.  Securities  and  Exchange 
Commission  ("SEC"),  stating  that  the 
SEC  will  not  recommend  enforcement 
action  if  association  employees  receive 
the  planned  referral  fee  but  do  not 
register  with  a  broker-dealer  and  the 
association  does  not  register  as  a  broker- 
dealer: 


PART  5S^ 


DEPOSITS 


15.  The  authority  citation  for  part  55; 
continues  to  read  as  follows: 

Authority:  12  II. SC.  1462a.  146.J.  1464. 

16.  Revise  the  third  sentence  of 
§557.1  Kb)  to  read  as  follows: 


§  S57  1  1      To  whal  extent  does  Federal  law 
preempt  deposit  related  State  laws'" 
*  •  *  *  * 

(b)  *  *  *  Federal  savings  associations 
may  exercise  deposit-related  powers  as 
authorized  under  federal  law,  including 
this  part,  without  regard  to  state  laws 
purporting  to  regulate  or  otherwise 
affect  deposit  activities,  except  to  the 
extent  prnvirled  in  ^557  13   *  *  * 

PART  559  -SUBORDINATE 
ORGANIZATIONS 

17.  The  authority  citation  for  part  559 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462.  1462a,  1463, 
1464.  1828. 

18.  Revise  the  chart  in  the  final 
sentence  of  §  559.3(e)(2)(ii)  to  read  as 

§5S9  3     What  are  the  characteristics  of, 
and  what  requirernents  apply  to 
subordinate  organizations  ot  Federal 
savings  associations  ' 


Operating  subsidiary 


Service  corporation 


(e) •  •  • 


(D* 


(2)(i)-  •  • 

(ii)  *  *  '  You  may  request  OTS  approval  for  your  service  corporation 
to  engage  in  any  other  activity  reasoriably  related  to  the  activities  of 
financial  institutions,  including  the  activities  set  forth  in  §  559.4(b)- 
(j),  by  filing  an  application  in  accordance  with  standard  treatment 
processing  procedures  at  part  516.  sutiparts  A  and  E  of  this  chap- 
ter 


PART  S61      DEFINITIONS  FOR 
REGULATIONS  AFFECTING  ALL 
SAVINGS  ASSOCIATIONS 

19.  The  authority  citation  for  part  561 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462,  1462a.  146.1. 
1464.  1467a. 

20.  Revise  §561.1  to  read  as  follows: 

§561.1      When  rto  'fu-  df>t;n(!ii  i^s    ••  tn.s  part 
apply? 

I  he  definitions  in  this  part  and  in  12 
CFR  part  541  apply  throughout  this 
chapter,  unless  another  definition  is 
spRciftcallv  provided. 

PART  563      SAVINGS 
ASSOCIATIONS     OPERATIONS 

21.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  12  U.S.C;.  375b.  1462.  1462a. 
1463.  1464.  1467a.  1468.  1817.  1820.  1828, 
18310.  3806;  42  U.S.C.  4106. 


22.  Revise  the  first  sentence  of 
§  563.146  to  read  as  follows: 

§563.146     Will  the  OTS  oermit  my  capital 
distribution'' 

The  OTS  will  review  your  notice  or 
application  under  the  review 
procedures  in  12  CFR  part  516,  subpart 
E.  *  *  * 


PART  S63e     COMMUNITY 
REINVESTMENT 

23.  The  authority  citation  for  part 
563e  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462h.  1463.  1464. 
1467a,  1814.  1816.  1828(c;).  and  2901  through 
2907. 

24.  Amend  appendix  A  of  part  563e 
by  revising  paragraph  (e)(3)(iii)  to  read 
as  follows: 


.■\|(nfii(liv    \  In  I'.ut  -i63E— Ratiiius 


(e)  *  •  * 

(3)  *  *  * 

(iii)  If  the  savings  association  fails  to  meet 
substantially  its  plan  goals  for  a  satisfactory 
rating.  OTS  will  rale  the  savings  association 
as  either  "needs  to  improve"  or  "substantial 
noncompliance,"  depending  on  the  extent  to 
which  it  falls  short  of  its  plan  goals,  unless 
the  savings  asso<:iation  elected  in  its  plan  to 
be  rated  otherwise,  as  provided  in 
§563e.27{n(4). 

PART  5639— SECURITIES  OFFERINGS 

25.  The  authority  citation  for  part 
563g  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462a.  1463.  1464;  15 
use.  78c(b).  781.  78m.  78n.  78p.  78w. 
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§563g19     [Amended] 

.:(>  .Amend  <?  nh.lg.lQ  by  removing 
"§  563.1,"  and  by  adding  in  lieu  thereof 

"5Sf^3  3  " 

PART  575— MUTUAL  HOLDING 
COMPANIES 

27.  The  authority  citation  for  part  575 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463. 

14f>-4    1467a.  1828.  2901. 

§575  7     [Amended] 

28.  .Xiii.  rid  *^  575.7  by  removing 
"§563.1"  in  paragraph'(c)(l)  and  (c)(2) 
and  by  adding  \n  lieu  thereof  "§  563.3." 

Dated:  December  17.  2002. 

By  the  Office  of  Thrift  Supervision 
lames  E  Giileran, 
Directoi 
IFR  Doc.  02-32148  Filed  12-20-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  99-SW-60-AD:  Amendment 
39-12983;  AD  2002-25-07] 

PIN  2120-AA64 

Airworthiness  Directives:  Bell 
Helicopter  Textron  Canada  Limited 
Model  206L.  L-1.  L-3.  and  L-4 
Helicopters 

agency:  Federal  Aviation 
Atiininistration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
for  the  specified  Bell  Helicopter  Textmn 
Canada  Limited  (BHTCL)  model 
helicopters  that  currently  requires 
removing  the  horizontal  stabilizer 
supports  and  inspecting  the  edges  of  the 
tailboom  skins  around  the  horizontal 
stabilizer  openings  for  a  crack.  This 
amendment  requires  checking  and 
inspecting  the  tailboom  for  a  crack  and 
modifying  or  replacing  the  tailboom  as 
necessary.  This  amendment  also 
provides  a  terminating  action, 
incorporates  a  more  recent  alert  service 
bulletin  (ASB).  and  increases  the 
compliance  time  for  performing  the 
inspections.  This  amendment  is 
prompted  by  several  reports  of  cracks 
found  during  mandatory  inspections. 
The  actions  specified  by  this  AD  are 
intended  to  detect  a  crack  in  the 
tailboom  skin  and  to  prevent  separation 
of  the  tailboom  and  subsequent  loss  of 
control  of  the  helicopter. 


DATES:  Effective  January'  27.  2003. 

Th<=  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  27, 
2003 

ADDRESSES:  The  service  information 
referenced  in  this  .^D  may  be  obtained 
from  Bell  Helicopter  Textron.  Inc.,  P.O. 
Box  482.  Fort  Worth,  Texas  76101, 
telephone  (817)  280-3391,  fax  (817) 
280-6466.  This  information  may  be 
examined  at  the  FAA.  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth.  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW  .  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Miles,  .^Mdtiun  Sdiet\  Engineer, 
FAA,  Rotorcrafi  Directorate.  Regulations 
Group,  Fort  Worth,  Texas  76193-0111, 
telephone  (817)  222-5122,  fax  (817) 
222-5961. 

SUPPLEMENTARY  INFORMATION:  A 
iiroposai  ti:  ann-nii  14  CFR  part  39  by 
MijitT^edint:  .-M)  44-':3-12,  Amendment 
H^-l  U07  :b4  PR  ,i,l747,  June  24,  1999) 
lor  BHTCL  Mode!  206L,  L-1,  L-3,  and 
L-4  ht'lic  tipters  was  published  in  the 
Federal  Register  on  .^pril  19,  2000  (65 
P'R  20927).  That  action  proposed 
inspecting  the  tailboom  skins  for  a 
crack,  replacing  a  (  rac;ked  tailboom  with 
d  modified  tailboom  before  further 
flight,  and  implementing  recurring 
inspections  of  the  modified  tailboom, 

A  supplemental  .\PRM  iSN'PR.M]  was 
published  in  the  Federal  Register  on 
August  22,  2002  (67  FR  54381)  based  on 
comments  from  the  manufacturer  and 
an  operator  stating  that  the  proposed 
compliance  time  for  modifying  the 
tailboom  should  be  increased  Also,  the 
manufacturer  revised  the  ,^SB  and 
(hanged  the  suggested  compliance  time. 
The  FAA  reevaluated  the  proposed 
compliance  time  to  modify-  the  tailboom 
in  light  of  the  comments  received  and 
determined  that  an  increase  from  300 
hours  time-in-service  (TIS)  to  600  hours 
TIS  is  sufficient  to  meet  the  safety 
objectives.  Also,  after  publishing  the 
original  proposal,  a  redesigned 
tailboom,  part  number  (P/N)  206-033- 
004-181,  was  approved  and 
manufactured  with  the  required  skin 
doubler  hot-bonded  in  place.  Therefore, 
installing  an  airworthy,  redesigned 
tailboom,  P/N  206-03'3-O04-181,  was 
proposed  terminating  action  for  the 
requirements  of  this  AD.  Since  the 
changes  expanded  the  scope  of  the 
original  proposal,  we  reopened  the 
comment  period. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 


comments  were  received  on  the  SNPRM 
or  the  FAAs  determination  of  the  cost 
to  the  public.  The  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  in  the  SNPRM  with  one 
exception.  We  have  changed  the  AD  to 
reflect  the  manufacturer's  official  name, 
which  is  Bell  Helicopter  Textron 
Canada  Limited.  That  change  will 
neither  increase  the  economic  burden 
nor  increase  the  scope  of  the  AD, 

The  FAA  estimates  that  this  AD  will 
affect  1546  helicopters  of  U.S.  registry, 
that  it  will  take  approximately  52  work 
hours  per  helicopter  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$22,954.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $40,310,404, 
assuming  all  the  tailbooms  are  replaced. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  (  ?  K  Pari   -iS 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  thf-  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


•HI  "".  I 


cih'i  .1 1 


'islfi 
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i  aliens 


Viithonty:4y  \.>.i>.C.  lOfaljjJ.  401U.  447U1. 


2.  Section  39.13  is  amended  by 
removing  Amendment  39-11207  (64  FR 
33747.  lune  24,  1999)  and  by  adding  a 
new  airworthiness  directive  (AD). 
Amendment  39-12983.  to  read  as 
follows: 

2002-25-07     Bell  Helicopter  Textron 

Canada  Limited:  Amendment  39-1298.3. 
Docket  No.  99-SW-80-AU.  Supersedes 
AD  99-13-12.  Amendment  39-11207, 
Docket  No.  99-SW-23-AD. 
Applicability:  Model  206L  helicopters, 
serial  numbers  (S/N)  45004  through  45049. 
45051  through  45153.  and  46601  through 
46617:  Model  206L-1  helicopters.  S/N  45154 
through  45790;  Model  206L-3  helicopters.  S/ 


N  OlUUl  lluuugli  .SKili.  and  .Mudul  ^UbL-1 
helicopters,  S/N  52001  through  52163.  52165 
through  52212.  and  52214  through  52216. 
with  tailboom.  part  number  (P/N)  206-O33- 
004  all  dash  numbers,  except  P/N  206-03.3- 
004-181.  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subje<;t  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 


cjii  till'  unsale  (  ondiiuin  .iddrcsscii  ux  ini^ 
AD:  and  if  the  unsafe  c;ondition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indi<:ated.  unless 
accomplished  previously. 

To  detect  a  crack  in  the  tailboom  skin  and 
to  prevent  separation  of  the  tailboom  from 
the  helicopter  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  Before  further  flight  and  thereafter  at 
intervals  not  to  exceed  10  hours  time-in- 
service  (TIS)  until  accomplishing  a  one-time 
fluorescent-penelranl  inspection  (FPl) 
required  by  paragraph  {c)(2)  of  this  AD. 
visually  inspect  for  a  crack  in  the  tailboom 
using  a  10-power  or  higher  magnifying  glass 
in  the  shaded  areas  as  depicted  in  Figure  1 
of  this  AD: 

aiLUNG  CODE  4810-13-P 
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VIEW  A 


© 


LEGEND 
1      Tailboom  assembly 
2.     Horizontal  stabilizer 
J      Upper  support 
4.     Lower  support 

NOTES 

A.  Inspect  entire  edge  of  stabilizer  opening  on  both  sides  of  the  tailboom. 

B.  Inspect  for  a  crack  in  these  two  areas  on  both  sides  of  the  tailboom 


Figure  1 
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(b)  At  uitervals  not  to  exceed  5  hours  TIS. 
visually  check  for  a  crack  in  the  tailboom  in 
the  shaded  areas  as  depicted  in  Figure  1  of 
this  AD.  The  visual  check  may  be  performed 
by  an  owner/operator  (pilot)  holding  at  least 
a  private  pilot  certificate  and  must  be  entered 


into  the  helicopter  records  showing   ' 
compliance  with  this  paragraph  in 
accordance  with  14  CFR  43.11  and 
91.417(a)(2)(v). 

(c)  Within  50  hours  TIS: 

(1)  Remove  all  four  horizontal  stabilizer 
supports.  P/N  206-023-100-all  dash 


numbers,  from  the  tailboom  and  the 
horizontal  stabilizer. 

(2)  Perform  a  one-time  FPI  of  the  edges  of 
the  tailboom  skins  for  any  crack  around  the 
left  and  right  horizontal  stabilizer  openings 
as  shown  in  Figure  1  of  this  AD.  Remove 
paint  and  primer  to  inspect  the  edges  and 


I  rd, 
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t'XHTloi  SKin  smi.H  •■  iii  im-  ^^lll  died  at  least 

'/A  inch  around  the  edges  of  the  horizontal 
stabilizer  openings  as  shown  in  Figure  1  of 
this  AD. 

(d)  At  intervals  not  to  exceed  100  hours 
TIS  after  completing  the  FPI: 

(1)  Remove  all  four  horizontal  stabilizer 
supports.  P/N  206-O23-100-all  da.sh 
numbers,  from  the  lailboom  and  the 
horizontal  .stabilizer. 

(2)  Visually  inspect  the  entire  edge  of  the 
horizontal  stabilizer  opening  on  both  sides  of 
the  lailboom  for  any  cTack  using  a  10-power 
or  higher  magnifying  glass  as  shown  in 
Figure  1  of  this  AU. 

(e)  Within  BOO  hours  TIS,  inspo<:t  and 
modify  the  lailboom  in  accordance  with  the 
Accomplishment  Instructions,  Parts  I,  II.  and 
III  of  Bell  Helicopter  Textron  Canada  Alert 
Service  Bulletin  206L-9»-nS.  Revision  F. 
dated  April  14.  2001  (ASB). 

(f)  After  modifying  a  lailboom  in 
accordance  with  paragraph  (e)  of  this  AD  or 
installing  a  lailboom  modiried  in  accordance 
with  paragraph  (e)  of  this  AD,  at  intervals  not 
to  exceed  1200  hours  TIS,  inspect  the 
modified  lailboom  in  accordance  with  ihe 
Accomplishment  Instructions,  Part  IV,  of  Ihe 
ASB. 

(g)  If  a  crack  is  found  during  any  check  or 
inspet:lion  required  by  this  AD.  before  furlhei 
flight,  replace  the  cracked  lailboom  with  an 
airworthy  lailboom  modified  according  to  the 
requirements  of  paragraph  (e)  of  this  AD  or 
with  an  airworthy  lailboom,  P/N  206-0.13- 
004-181. 

Note  2:  Modifying  the  lailboom  in 
a«:cordance  with  revisions  before  Revision  F 
of  ASB  206L-9»-l  15  is  acceptable  (or  Ihe 
modifications  required  by  paragraph  (o)  of 
Ibis  AD. 

(h)  Inspecting  and  modifying  the  lailboom 
in  ai;cordani:e  with  paragraph  (e)  of  this  AD 
is  terminating  action  for  Ihe  requirements  of 
paragraphs  (a)  through  (d)  of  this  AD. 
Installing  an  airworthy  lailboom,  P/N  206- 
033-004-181,  constitutes  terminating  action 
for  Ihe  requirements  of  this  AD. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  Ihe  compliance  lime  thai 
provides  an  acceptable  level  of  safely  may  be 
u.sed  if  approved  by  Ihe  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(j)  Special  flight  permits  may  be  issued  for 
a  one-time  flight,  not  to  exceed  ."i  hours  TIS 
and  a  maximum  of  one  landing  in  accordance 
with  14  CFR  21.197  and  21.199,  to  operate 
Ihe  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished.  The  visual  preflighl  chock 
required  by  paragraph  (b)  of  this  AD  must  be 
accomplished  before  making  a  one-lime 
flight. 

(k)  Inspecting  and  modifying  the  lailboom 
shall  be  done  in  accordance  with  the 
Accomplishment  instructions.  Bell 
Helicopter  Textron  Alert  Service  Bulletin 


206L-99-115.  Revision  F, -dated  Apsil  14, 
2001.  This  incorporation  by  reference  was 
approved  by  the  Dire<:lor  of  Ihe  Federal 
Register  in  accordance  with  5  U.S.C.  5.52(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bell  Helicopter  Textron,  Inc.,  P.O.  Box 
482,  Fort  Worth.  Texas  76101.  telephone 
(817)  280-3391.  fax  (817)  280-6466.  Copies 
may  be  inspected  at  the  FAA,  Office  of  Ihe 
Regional  Counsel,  Southwest  Region,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW..  suite  700, 
Washington,  DC. 

(I)  This  amendment  becomes  effective  on 
January  27,  2003. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  CF-98- 
42R3,  dated  February  17,  2000. 

Issued  in  Fort  Worth,  Texas,  on  December 
9,  2002. 

David  A.  Downey, 

Managf;r.  Holon:raft  Directorate,  Aircraft 
Certification  Service. 
|FR  Dor  (12-31752  Filed  12-20-02:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pan  39 

^DocKe!  No    2000  C£   60   AD    Amendment 
39^  '?98t>    AD  ?002    2b   091 

F^IN  2^20    AAb4 

Airworthiness  Directives,  Air  Tractor. 
Inc    Models  AT    250    AT-300.  AT   301. 
AT    302    AT  400.  AT-400A,  AT  401 
AT  401 A    AT  402    AT-402A.  AT    501 
AT  502.  and  AT -502A  Airplanes 

AutNCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Air  Tractor.  Inc.  (Air 
Tractor)  Models  AT-250,  AT-300,  AT- 
301,  AT-302.  AT-400.  AT-^OOA,  AT- 
401,  AT-401A,  AT-^02.  AT-402A,  AT- 
501.  AT-502,  and  AT-502A  airplanes. 
This  AD  requires  you  to  install  an 
overturn  skid  plate  in  the  cockpit  area. 
This  AD  is  the  result  of  reports  of 
foreign  material  entering  the  cabin  area 
during  an  overturn  skid  of  the  affected 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  minimize  the 
possibility  of  dirt  or  mud  penetrating 
the  cockpit  in  case  of  an  aircraft 
overturn.  Such  mud  and  dirt 
penetration  into  the  cockpit  could  lead 
to  pilot  asphyxia  or  injury. 
DATES:  This  AD  becomes  effective  on 
February  10,  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 


of  certain  publications  listed  in  the 
regulations  as  of  February  10,  2003. 

ADDRESSES:  You  may  get  the  service 
inturmation  referenced  in  this  AD  from 
Air  Tractor.  Inc..  P.O.  Box  485.  Olney, 
Texas  76374.  You  may  view  this 
information  at  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-CE- 
60-AD.  901  Locust.  Room  506.  Kansas 
City.  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
.Street,  NW.,  suite  700.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT; 

Andrew  McAnaul.  Acru.spat.i:  tngaioer. 
FAA,  Fort  Worth  Airplane  Certification 
Office,  2601  Meacham  Boulevard,  Fort 
Worth,  Texas  76193-G150;  telephone: 
(817)  222-5156;  facsimile:  (817)  222- 
5960. 

SUPPLEMENTARv   INFORMATION: 

I  )|M  Ussinll 

What  events  have  caused  this  AD? 
The  FAA  has  received  accident  reports 
on  Air  Tractor  Models  AT-301  and  AT- 
401  airplanes.  The  reports  indicate  that 
the  aircraft  skids  tail  first  after  an 
overturn,  the  windshield  and  curved 
overturn  tube  act  as  a  scoop,  foreign 
material  enters  the  cockpit  if  the  top  of 
the  canopy  is  damaged,  and  this  foreign 
material  then  enters  into  the  cabin  area 
and  possibly  contributes  to  pilot  deaths. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  certain  Air 
Tractor  Models  AT-250,  AT-300,  AT- 
301,  AT-302,  AT^OO,  AT-400A,  AT- 
401,  AT^OIA,  AT^02,  AT^02A.  AT- 
501,  AT-502.  and  AT-502A  airplanes. 
This  proposal  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  August  29,  2002 
(67  FR  55360).  The  NPRM  proposed  to 
require  you  to  install  an  overturn  skid 
plate  in  the  cockpit  area.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  minimize  the  possibility  of 
dirt  or  mud  penetrating  the  cockpit  in 
case  of  an  aircraft  overturn. 

What  is  the  potential  impact  if  FAA 
took  no  action?  Such  mud  and  dirt 
penetration  into  the  cockpit  could  lead 
to  pilot  asphyxia  or  injury. 

Was  the  public  invited  to  comment? 
The  FAA  encouraged  interested  persons 
to  participate  in  the  making  of  this 
amendment.  The  following  presents  the 
comments  received  on  the  proposal  and 
FAA's  response  to  each  comment: 
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Comment  Issue  No.  1:  Remove  the  Air 
Trac  tor  Model  .\T-502.'\  Designation 
From  the  .\ppli(  abilitv 

What  is  the  commenter's  concern? 

Thr  I  niiHiifnU'i  -tat»>v  t!i,it  the  .Air 
ri,i(t(ir  M'i,i,.l  ,\l-">njA  .nrplanes  diii 
not  start  [iriuiiK  tii.n  until  dfter  serial 
numbe^.^  rippiic;able  to  the  AD. 
Furthermore,  the  commenter  states  skid 
plates  were  installed  on  all  Model  AT- 
502A  airplanes  during  factory 
production.  The  commenter  wants  Air 
Tractor  Model  AT-502A  airplanes 
removed  from  the  applicability  section 
of  the  final  rule  AD  action. 

What  is  FAA 's  response  to  the 
concern?  We  do  not  concur.  Air  Tractor 
confirms  that  there  is  the  possibility  of 
one  Model  AT-502A  airplane 
(converted  from  an  early  production 
AT-503,  and  with  one  of  the  affected 
serial  numbers)  in  operation  that  did  not 
receive  the  skid  plate  installation. 

We  are  not  changing  the  final  rule  AD 
action  based  on  this  comment. 


Comment  Issue  No  2:  Corre(  t  W Ording 
in  the  Summani  and  Related  .\D 
Section 

What  is  the  commenter's  concern? 
The  commenter  states  that  the  following 
sentence  in  the  NPRM  Summary  and 
proposed  AD  paragraph  2(c)  is 
misleading:  "The  proposed  AD  is  the 
result  of  reports  of  foreign  material 
entering  the  cabin  area  and  contributing 
to  accidents  of  the  affected  airplanes." 
The  commenter  states  that  the  sentence 
is  misleading  in  that  it  implies  that 
entering  foreign  material  has  caused  an 
accident  and  does  not  indicate  that  an 
accident  (an  overturn  of  the  aircraft)  has 
already  occurred.  The  commenter  wants 
the  sentence  corrected  to  indicate  the 
possibility  of  foreign  material  entering 
the  cockpit  after  an  accident  where  the 
aircraft  has  overturned. 

What  is  FAA 's  response  to  the 
concern?  We  agree  with  the  commenter. 
The  final  rule  AD  Summary  and  AD 
paragraph  2(c)  will  be  changed  to 
indicate  the  possibility  of  foreign 
material  entering  the  cockpit  after  an 
accident  where  the  aircraft  has 
overturned. 


We  will  change  the  final  rule  AD 
action  to  incorporate  these  changes. 

I .\.\  s  Determindticir. 

What  is  FAA 's  final  determination  on 
this  issue?  We  carefully  reviewed  all 
available  information  related  to  the 
subject  presented  above  and  determined 
that  air  safety  and  the  public  interest, 
require  the  adoption  of  the  rule  as 
proposed  except  for  the  changes 
discussed  above  and  minor  editorial 
questions.  We  have  determined  that 
these  changes  and  minor  corrections: 

— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition:  and 
— Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
845  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  modification: 


Labor  cost 

Parts  cost 

Total  cost 
per  airplane 

Total  cost  U.S. 
operators 

6  wortchours  x  $60  =  $360  

$300 

$660 

845  >  $660  =  $557,700 

ReKulatory  Impact 

Dot's  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  di.stribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify'  that  this 
action  (1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.' February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act,  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket,  A  copy 


of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES 

List  of  Subjects  in  14  (FR  Part  31 

Air  transportation,  Aircrah,  Aviation 
safety.  Incorporation  by  Reference, 
Safety. 

Adoption  of  the  .Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 

Regulation';  f14  CFR  pari  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U..S.C.  106(g),  40113,  44701, 

§39  13     [Amended] 

z.  i-^A.^.  amenas  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2002-25  O'i      \ir  Tractor.  Inc.:  Amendment 
39-12985;  Docket  No.  2000-CE-60-AD. 


(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category; 


Models 

Serial  Nos 

AT-250.  AT-300,  AT-301 , 
AT-302.  AT-400.  AT- 
400A.  AT-401,  AT-401A, 
AT-402,  and  AT^02A. 

AT-501 ,  AT-502.  and  AT- 
502A. 

All  tfirough 
0829 

All  tlirough 
0147 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  minimize  the  possibility  of  dirt  or  mud 
penetrating  the  cockpit  in  case  of  an  aircraft 
overturn.  Such  mud  and  dirt  penetration  into 
the  cockpit  could  lead  to  pilot  asphyxia  or 
injur\'. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 
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Actions 


Compliance 


Procedures 


Install  overturn  skid  plate,  part  numtjer  (P/N) 
11411-1-500,  or  FAA-approved  equivalent 
P/N 


Within  the  next  180  days  after  February  10, 
2003  (the  ettective  dale  of  this  AD),  unless 
already  accomplished 


In  accordance  with  Snow  Engineenng  Com- 
pany Service  Letter  #97  dated  March  23. 
1991,  Revised  Odotjer  3  2000.  and  the 
applicable  maintenance  manual. 


(b)  Can  I  comply  m  if/i  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  (.ompliance  lime  if: 

(1)  Your  alternative  method  of  (.ompliance 
provides  an  equivalent  level  of  safoty;  and 

(2)  The  Manager,  Fori  Worth  Aircraft 
Certification  Office  (ACO).  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Fort  Worth  ACO. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  b«en  modified, 
altered,  or  repaired  in  the  area  subje<  t  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  in(  lude  an 
assessment  of  the  effei:t  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address;  it. 

(0  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance? Coniact  Andrew  McAnaul. 
Aerospace  Engineer,  FAA,  Fort  Worth 
Airplane  Certification  Office,  2601  Meacham 
Boulevard,  Fort  Worth,  Texas  76193-0150; 
telephone:  (817)  222-5156:  facsimile:  (817) 
222-5960. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  lo<:ation  to  rumply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21,199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  ac:cordance  with 
Snow  Engineering  Company  Servic:e  Letter 
#  97.  dated  March  23,  1991,  Revised  Ottober 
3,  2000.  The  Director  of  the  Federal  Register 
approved  this  incorporation  by  reference 
under  5  U.S.C.  552(a)  and  1  CFR  part  51.  You 
may  get  copies  from  Air  Tractor,  Inc..  P.O. 
Box  485.  OIney,  Texas  76374.  You  may  view 
copies  at  the  FAA.  Central  Region.  Office  of 
the  Regional  Coun.sel,  901  Locust,  Room  506, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.  suite  700,  Washington,  DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  February  10,  2003. 


Issued  in  Kansas  City.  Mis.souri,  on 
December  13,  2002. 
Dorenda  D.  Baker, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
jFR  DcM    02-31998  Filed  12-20-02;  8:45  am] 

BILLING  CODE  4l^1(Wl^-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  341 

DocKp!  No    76N  €520] 
RIN  0910   AAOl 

Cold,  Cough,  Allergy,  Bronchodllator. 
and  Antiasthmatic  Drug  Products  tor 
Over-The-Counter  Human  Use;  Final 
Monograph  for  Combination  Drug 
Products 

AGENCY:  Food  and  Drug  Administration, 
action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  in  the  form  of  a  final  monograph 
that  establishes  conditions  under  which 
over-the-counter  (OTC)  cold,  cough, 
allergy,  bronchodllator.  and 
antiasthmatic  (cough-cold)  combination 
drug  products  are  generally  recognized 
as  safe  and  effective  and  not  misbranded 
as  part  of  its  ongoing  review  of  OTC 
drug  products.  FDA  is  issuing  this  final 
rule  after  considering  public  comments 
on  the  agency's  proposed  regulation 
(tentative  final  monograph)  and  new 
data  and  information  on  OTC  cough- 
cold  combination  drug  products  that 
havo  come  to  the  agency's  attention. 
DATES:  This  regulation  is  effective 
Uec;ember  23,  2004 
FOR  FURTHER  INFORMATION  CONTACT: 
Cazemiro  R  Martin  or  Gerald  M. 
Rachanow.  Center  for  Drug  Evaluation 
and  Research  (HFD-56Q).  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-827- 
2222 

SUPPLEMENTARY  INFORMATION: 
I    H.ii  kiiKiund 

In  the  Federal  Register  of  September 
9.  1976  (41  FR  38312).  FDA  published. 


under  §  330.10(a)(6)  (21  CFR 
330.10(a)(6)),  an  advance  notice  of 
proposed  rulemaking  to  establish  a 
monograph  for  (3TC  cold,  cough, 
allergy,  bronchodllator,  and 
antiasthmatic  drug  products,  together 
with  the  recommendations  of  the 
Advisory  Review  Panel  on  OTC  Cold. 
Cough.  Allergy.  Bronchodllator.  and 
Antiasthmatic  Drug  Products  (the 
Panel),  which  was  the  advisory  review 
panel  that  evaluated  these  products.  The 
agency's  proposed  regulation  for  OTC 
cough-cold  combination  drug  products 
was  published  in  the  Federal  Register  of 
August  12.  1988  (53  FR  30522). 

Final  rules  for  these  OTC  drug 
products  were  published  in  segments: 
Anticholinergic  (50  FR  46582. 
November  8.  1985).  bronchodllator  (51 
FR  35326.  October  2.  1986).  antitussive 
(52  FR  30042,  Augu.st  12.  1987), 
e.xpectorant  (54  FR  8494,  February  28, 
1989),  antihistamine  (57  FR  58356, 
December  9,  1992),  and  nasal 
decongestant  (59  FR  43386,  August  23, 
1994).  This  document  on  combination 
drug  products,  general  issues,  and 
miscellaneous  ingredients  is  the  final 
segment.  In  response  to  the  proposed 
rule  for  OTC  cough-cold  combination 
drug  products,  the  agency  received  21 
comments,  which  are  on  public  display 
in  the  Dockets  Management  Branch, 
Food  and  Drug  Administration.  5630 
Fishers  Lane.  rm.  1061.  Rockville.  MD 
20852.  This  final  monograph  addresses 
all  comments  and  objections,  except  as 
discussed  below. 

In  the  Federal  Register  of  July  27, 
1995  (60  FR  38636).  FDA  published  a 
final  rule  establishing  that  cough-cold 
combination  drug  products  containing 
theophylline  are  not  generally 
recognized  as  safe  and  effective  and  are 
misbranded  for  OTC  use.  In  the  Federal 
Register  of  September  27,  2001  (66  FR 
49276).  FDA  published  a  partial  final 
rule  for  cough-cold  combination  drug 
products  containing  a  bronchodllator, 
stating  that  combinations  containing 
any  oral  bronchodllator  and  any 
analgesic(s)  or  analgesic-antipyretic(s), 
anticholinergic,  antihistamine,  oral 
antitussive,  or  stimulant  active 
ingredient  are  not  generally  recognized 
as  safe  and  effective  and  are  misbranded 
for  OTC  use.  The  combinations  in  these 
two  final  rules  are  listed  in 
§  310.545(a)(6)(iv)(B)  and  (a)(6)(iv)(D). 
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respectively  (21  CFR  310.545(a)(6){i%')(B) 
and  {a)(6)(iv)(D)). 

This  final  rule  does  not  address  the 
combination  of  an  oral  bronchodllator 
and  an  expectorant  or  the  combination 
of  an  oral  bronchodllator  and  an  oral 
nasal  decongestant,  which  had  not  beon 
previously  classified,  Thesp  two 
combination  products  will  be  addres,-;ed 
in  a  future  issue  of  the  Federal  Register 

In  the  tentative  final  monograph  for 
OTC  cough-cold  combuiation  drug 
products,  the  agency  proposed  that 
combinations  containing  promethazin*' 
hydrochloride  be  sw  itched  from 
prescription  to  OTC  .status  for  short- 
term  use  (7  days]  for  relief  of  symptoms 
of  the  common  cold  (53  FR  30522  at 
30559).  In  response,  the  aeency  received 
a  citizen  petition  from  <i  i  onsumer's 
group  and  comuients  from  several 
physicians  objecting  to  OTC  status  for 
promethazine-containing  drug  products. 
The  major  concern  raised  was  that  use 
of  promethazine  in  children  imder  2 
years  may  be  associated  with  the 
occurrence  of  sudden  infant  death 
syndrome,  and  that  OTC  availability 
could  "dramaticallv  increase"  its 
"overuse"  in  children  this  age.  The 
petition  also  raised  concerns  about 
possible  adverse  neurological  reactions 
with  promethazine.  Following 
discussion  at  a  Pulmonary-.Mlergy 
Drugs  Advisory'  Committee  meeting  on 
July  31,  1989,  the  agency  announced 
that  cough-cold  drug  products 
containing  promethazine  hydrochloride 
could  not  be  marketed  OTC  under  the 
monograph  (54  FR  36762.  September  5, 
1989).  Subsequently,  the  agency 
received  additional  data  to  support  OTC 
status  for  promethazine  combinations 
for  relief  of  symptoms  of  the  conunon 
cold  (Refs.  1,  2.  and  3).  The  agency  has 
not  completed  its  review  of  these  data 
nor  made  a  final  decision  at  this  time  on 
OTC  use  of  promethazine  combinations 
for  relief  of  symptoms  of  the  common 
cold  and  will  issue  a  final  dec  ision  in 
a  future  issue  of  the  Federal  Register 

hi  the  Federal  Register  of  April  9, 
1996  (hi  FR  157UOJ.  the  agency 
published  a  final  rule/enforcement 
policy  establishing  ^34170  (21  CFR 
341,70)  for  the  use  of  diphenhydramine 
citrate  and  diphenhydramine 
hydrochloride  as  an  antihistamine  and 
an  antitussive  for  treating  concurrent 
symptoms  in  either  a  single-ingredient 
or  combination  drug  product.  That  final 
rule  permitted  OTC  marketing  of  such 
products  [)ending  completion  of  the 
current  final  rule 

Some  of  the  combinations  in  this  final 
rule  include  cough-cold  ingredients  in 
combination  with  either  svstemir 
.inalgesic-antipyretic  or  topical  oral 
anesthetic/analgesic  and  demulcent 


ingredients.  The  monographs  for  these 
OTC  drug  products  have  not  been 
finalized  to  date.  Topical  oral  analgesic- 
antipyretic  active  ingredients  were 
proposed  in  part  343  (21  CFR  part  343) 
in  the  tentative  final  monograph  for 
OTC.  internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products  (53  FR 
4H204.  November  16.  1988),  Anesthetic/ 
analgesic  and  demulcent  active 
ingredients  were  proposed  in  part  356 
(21  CFR  part  356)  in  the  tentative  final 
monograph  for  OTC  oral  health  care 
drug  products  (53  FR  2436.  lanuary  27, 
1988,  and  amended  at  56  FR  48302, 
September  24.  1991).  The  citations  to 
parts  343  and  356  in  this  final  rule  refer 
to  the  proposed  sections  that  appear  in 
the  tentative  final  monographs.  When 
the  final  monographs  are  issued  for 
those  two  classes  of  OTC  drugs, 
crossreferences  to  applicable  sections 
will  be  included  in  part  341  (21  CFR 
part  341),  If  any  changes  occur  in  the 
monograph  conditions  in  those  tentative 
final  monographs,  they  will  be  stated  in 
the  final  monographs  and  any 
appropriate  revisions  that  may  need  to 
be  made  in  part  341  will  also  be  stated 
in  those  final  rules. 

The  agency  advises  that  on  or  after 
December  23.  2004.  no  OTC  drug 
product  that  is  subject  to  this 
monograph  and  that  contains  a 
nonmonograph  condition  may  be 
initially  introduced  or  initially 
delnered  for  introduction  into  interstate 
commerce  unless  it  is  the  subject  of  an 
approved  application  or  abbreviated 
application.  Further,  any  OTC  drug 
product  subject  to  this  monograph  that 
IS  repackaged  or  relabeled  after  the 
effective  date  of  the  monograph  must  be 
in  compliance  with  the  monograph 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially 
deli\ered  for  introduction  into  interstate 
commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  as 
soon  as  possible, 

II.  The  Agency's  Conclusions  on  the 
Comments 

A.  General  Comments  on  Cold,  Cough, 
Allerg}'.  Bronchodllator,  and 
Antiasthmatic  Drug  Products 

(Comment  1)  One  comment  noted  a 

possible  conflict  between  the  use  of  the 

terms  "should"  in  proposed 

§  341, 85(b)(1)  and  (b)(2)  (which  state: 

The  following  indication  for  analgesic- 
antipyretic  ingredients  should  be  used") 
and  "must"  in  proposed  §  341.85(b)(3) 
(which  states:  "Both  indications  in 
«^  341  85(b)(1)  and  (2)  must  be  used."). 
The  comment  requested  clarification  of 
the  agency  s  intention  and  the  impact 


on  the  "flexibiUty"  policy  in 
§  330.1(c)(2)  (21  CFR  33d.l(c)(2)). 
The  agency  notes  that  the  word 
"should"  was  used  in  proposed 
§  341.85(b)(1)  and  (b)(2)  to  reflect  the 
flexibility  policy  set  forth  in 
§  330.1(c)(2)  that  is  mentioned  in  the 
introductory'  paragraph  under 
§  341.85(b).  The  word  "must"  in 
proposed  §  341.85(b)(3)  indicated  that 
both  of  the  indications  specified  in 
§  341.85(b)(1)  and  (b)(2)  are  required 
when  a  manufacturer  elects  to  make 
both  claims  for  its  product.  Although 
the  words  "should"  and  "must"  are  not 
used  in  this  final  rule,  when  both  claims 
appear  in  labeling,  the  exact  wording  in 
§  341.85(b)(1)  and  (b)(2)  need  not  be    ' 
used  because  alternate  wording  in 
accord  with  §  330.1(c)(2)  may  be  used. 

B.  General  Comments  on  Miscellaneous 
OTC  Ingredients 

(Comment  2)  One  comment  submitted 
published  literature  (Ref.  4)  to  support 
the  effectiveness  of  ascorbic  acid 
(vitamin  C),  which  was  classified  in 
category  III  in  the  tentative  final 
monograph  (53  FR  30522  at  30529),  to 
reduce  the  duration  and  symptoms  of 
the  common  cold.  The  comment 
contended  that,  although  ascorbic  acid 
may  not  prevent  the  common  cold,  there 
is  considerable  evidence  indicating  it  is 
beneficial  in  reducing  the  duration  and 
unpleasant  symptoms  of  the  common 
cold.  The  comment  also  submitted  an 
unpublished  study  (Ref.  5)  on  the 
preventive  effects  of  500  milligrams 
(mg)  ascorbic  acid  taken  four  times  a 
day  against  naturally  transmitted 
rhinovirus  16  in  college  students  under 
strictly  controlled  conditions.  The 
conmient  contended  that  preliminary 
results  from  this  study  show  significant 
beneficial  effects  for  several  cold 
symptoms,  such  as  cough. 

The  agency  has  determined  that  the 
submitted  studies  do  not  contain 
sufficient  detail  to  assess  their  value  in 
establishing  the  effectiveness  of  ascorbic 
acid  in  reducing  the  duration  or 
symptoms  of  the  common  cold.  In  1990, 
the  agency  asked  the  author  of  the 
comment  to  provide  additional 
information  (Ref.  6):  (1)  A  detailed 
critical  appraisal  of  these  studies  in 
accordance  with  the  content  and  format 
described  in  §  314.50(d)(5)  and  (d)(6) 
(21  CFR  314.50(d)(5)  and  (d)(6))  (for 
clinical  data  and  statistical  analysis); 
and  (2)  a  full  report,  including  the 
protocol,  complete  patient  data,  and 
statistical  analysis,  of  the  rhinovirus 
study.  This  information  was  never 
provided.  Thus,  the  agency  is  not 
including  ascorbic  acid  in  this  final 
monograph. 
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iL.omnicnt  .ij  v  >iif  liimiiiutnt  noted  the 
American  Academy  of  Pediatrics'  (AAP) 
recommendation  for  safety  closures  for 
products  with  over  5  percent  elhanol 
(volume/volume  (v/v))  (53  FR  30522  at 
30529).  The  comment  said  the  statutory 
authority  to  require  child-resistant 
closures  rests  with  the  Consumer 
Product  Safety  Commission  (CPSC) 
under  the  Poison  Prevention  Packaging 
Act  of  1970,  as  mentioned  in  the 
tentative  final  monograph  (53  FR  30522 
at  30527).  The  agency  notes  that  CPSC 
has  published  a  final  rule  requiring 
child-resistant  packaging  for 
mouthwashes  with  3  grams  (g)  or  more 
of  absolute  ethanol  per  package  (60  FR 
4536.  January  24.  1995). 

(Comment  4)  One  comment  argued 
against  the  AAP  recommendations  to 
limit  the  alcohol  content  of  cough-cold 
drug  products  not  intended  for  use  in 
households  with  children  or  not  labeled 
for  use  in  the  pediatric  population.  (See 
cough-cold  combination  tentative  final 
monograph,  comment  no.  16  (53  FR 
30522  at  30528  to  30529).) 

The  agency  published  a  final  rule  for 
OTC  drug  products  intended  for  oral 
ingfstion  that  contain  alcohol  in  the 
Federal  Register  of  March  13.  1995  (60 
FR  13590).  In  §  328.10  (21  CFR  328.10). 
the  agency  established  the  following 
alcohol  limitations  in  OTC  drug 
products:  (1)  A  10-percent  alcohol  limit 
for  OTC  drug  products  intended  for 
adults  and  children  12  years  of  age  and 
over.  (2)  a  5-percent  alcohol  limit  for 
OTC  drug  products  intended  for 
children  6  to  under  12  years  of  age.  and 
(3)  an  0.5-porcent  alcohol  limit  for  OTC 
drug  products  intended  for  children 
under  6  years  of  age.  That  final  rule  was 
effective  on  March  13.  1996. 

(Comment  5)  One  comment 
responded  to  the  agency's  request  in 
comment  no.  14  of  the  tentative  final 
monograph  (53  FR  30522  at  30528)  for 
information  on  the  minimum 
concentration  of  menthol  needed  to 
achieve  a:  (1)  Flavoring  effect  and  (2) 
therapeutic  effect.  The  comment  stated 
that  menthol  is  generally  recognized  as 
safe  for  use  as  a  Havoring  substance  in 
the  food  additive  regulations 
(§§  172.515  and  182.20  (21  CFR  172.515 
and  182.20));  there  are  no  numerical 
minimum  or  maximum  concentrations; 
and  the  only  regulatory  condition  is  that 
flavoring  substances  be  used  in  the 
minimum  quantity  needed  to  produce 
their  intended  effw;t,  which  the 
comment  defined  as  the  desired 
organoleptic  impact  that  achieves 
consumer  acceptance  of  the  product. 
The  comment  argued  the  same  principle 
should  apply  to  OT(;  drug  products 
containing  menthol  as  a  flavoring  agent. 


With  respect  to  the  minimum  amount 
of  menthol  needed  to  achieve  a 
therapeutic  effect,  the  comment  stated 
that  the  oral  health  care  drug  products 
tentative  final  monograph  provides  for 
topical  oral  anesthetic/analgesic  use  in 
a  solid  dosage  form  at  a  dose  of  2  to  20 
mg  every  2  hours  as  needed  (56  FR 
48302  at  48344)  and  the  antitussive  drug 
products  final  monograph  provides  for  a 
solid  dosage  form  at  a  dose  of  5  to  10 
mg  every  hour  as  needed  (52  FR  30042 
at  30056).  The  comment  concluded  that 
the  distinction  between  menthol  as  a 
flavoring  and  therapeutic  agent  should 
be  based  on  the  types  of  claims  that  are 
made  for  menthol  in  product  labeling. 
The  comment  contended  that  this 
approach  may  include  the  dual  use  of 
menthol  as  an  active  ingredient  and  as 
a  flavor  in  the  same  product  with 
appropriate  claims  for  each  use  on  the 
product  label. 

The  agency  stated  in  the  tentative 
final  monograph  for  OTC  cough-cold 
combination  drug  products  (53  FR 
30522  at  30528)  that  if  menthol  is 
present  at  a  therapeutic  level  in  a 
product,  it  is  considered  an  active 
ingredient  in  that  product.  Menthol  is 
an  OTC  topical  antitussive 
(§  341.14(b)(2))  with  a  dosage  in  a 
lozenge  of  5  to  10  mg  every  hour  as 
needed  (§  341. 74(d)(2)(iii)j. 
Combinations  containing  menthol  used 
topically  as  an  antitussive  are  included 
in  §341.40  of  this  final  monograph 
provided  that  the  product  is  available  in 
a  solid  dosage  form  to  be  dissolved  in 
the  mouth  (see  section  I.D.  comment  no. 
12  of  this  document).  Menthol  is  also 
proposed  as  a  topical  oral  anesthetic/ 
analgesic  in  a  solid  dosage  form  in 
§356.12(0  with  a  dosage  of  2  to  20  mg 
every  2  hours  as  needed  (proposed 
§356.52(d)(6)(ii),  56  FR  48302  at  48344). 
Proposed  §  356.26(a)  through  (e)  (56  FR 
48343)  for  topical  oral  anesthetic/ 
analgesics  include  the  combinations 
containing  menthol  with  a  dosage  of  2 
to  20  mg  every  2  hours.  If  menthol  were 
used  only  as  a  flavor  in  any  of  these 
antitussive  or  anesthetic/analgesic 
products,  then  it  must  be  used  at  an 
amount  less  than  the  minimum  dosage 
for  the  product's  indication(s); 
otherwise  it  would  be  deemed  to  be 
present  in  the  product  at  a  therapeutic 
level  and  would  be  considered  active. 

Secticm  172.515  of  the  food 
regulations  states  that  flavoring 
substances  and  adjuvants  may  be  safely 
used  in  foods  when  "they  are  used  in 
the  minimum  quantity  required  to 
produce  their  intended  effect." 
Similarly,  when  menthol  is  used  in  OTC 
drug  products  as  an  inactive  ingredient 
for  flavoring  purposes,  the  minimum 
quantity  needed  to  produce  the 


intended  effect  should  be  used.  Use 
should  also  be  in  accord  with  §  330.1(e) 
(21  CFR  330.1(e)),  i.e..  the  inactive 
ingredient  is  safe  in  the  amount 
administered  and  does  not  interfere 
with  the  effectiveness  of  the  drug 
product  or  with  suitable  tests  or  assays 
to  determine  if  the  product  meets  its 
professed  standards  of  identity, 
strength,  quality,  and  purity. 

Because  there  is  an  effective  dosage 
range,  it  is  possible  that  menthol  could 
be  present  in  an  antitussive  or 
anesthetic/ analgesic  drug  product  both 
as  an  active  ingredient  and  as  a  flavor. 
In  such  a  situation,  the  agency  would 
consider  all  of  the  menthol  present  to  be 
an  active  ingredient,  and  menthol 
should  be  listed  in  the  product's 
labeling  as  an  active  ingredient. 
However,  the  product  could  still  state  in 
its  labeling  that  it  is  menthol  flavored. 
In  either  case  (antitussive  or  anesthetic/ 
analgesic  drug  product),  the  total 
amount  of  menthol  in  the  product 
cannot  exceed  the  upper  dosage  limit 
stated  in  either  monograph  based  on  the 
product's  labeled  use(s). 

(Comment  6)  One  comment  requested 
clarification  of  the  acceptable  level  of 
turpentine  oil  as  an  inactive  ingredient 
in  an  ointment  combination'product 
applied  topically  to  the  chest  as  an 
antitu-ssive.  The  comment  stated  that  the 
agency  did  not  consider  turpentine  oil 
to  be  an  inactive  ingredient  because  of 
its  high  concentration  (4.7  percent 
weight/weight  (w/w))  in  the  product  (53 
FR  30522  at  30550)  and  had  previously 
indicated  that  2  percent  w/w  was  an 
acceptable  level  for  turpentine  oil  as  an 
inactive  ingredient  in  the  product  (Ref. 

7). 

As  the  comment  noted,  the  agency 
previously  reviewed  this  matter  (Refs.  7. 
8.  and  9)  and  determined  that  2  percent 
or  less  w/w  was  an  acceptable  level  of 
turpentine  oil  as  an  inactive  ingredient 
in  these  ointment  products.  This  use  of 
turpentine  oil  as  an  inactive  ingredient, 
e.g..  as  a  fragrance  or  for  tactile 
properties,  in  these  OTC  drug  products 
should  be  in  the  minimum  quantity 
needed  to  produce  the  intended  effect. 

C  General  Comments  on  OTC  Cough- 
Cold  Combination  Drug  Products 

(Comment  7)  One  comment  referred 
to  comment  no.  60  in  the  tentative  final 
monograph  for  OTC  cough-cold 
combination  drug  products  (53  FR 
30522  at  30550).  concerning 

"irreconcilable"  pediatric  dosages  for 
OTC  cough-cold/  internal  analgesic- 
antipyretic  combinations.  Referencing 
the  agency's  notice  of  intent  on 
pediatric  dosing  information  for  OTC 
drug  products  (53  FR  23180,  lune  20. 

1988),  the  comment  asked  the  agency  to 
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consider  both  weight-related  and  age- 
related  pediatric  dosage  ranges  for 
ingredients  in  OTC  cough-cold 
combination  drug  products  in  that 
rulemaking. 

The  agency  intends  to  address 
pediatric  dosing  issues  for  OTC  cough- 
cold/internal  analgesic-antipyretic 
combination  drug  products  in  a  future 
issue  of  the  Federal  Register.  For  OTC 
cough-cold  coiiibuidUun  drug  products 
containing  oral  analgesic-antipyretic 
active  ingredients,  this  final  rule  applies 
only  to  the  directions  for  adults  and 
children  12  years  of  age  and  over;  the 
directions  for  children  under  12  years  of 
age  are  deferred  and  do  not  need  to 
conform  to  the  directions  in  part  341  at 
this  time. 

(Comment  8)  One  comment 
mentioned  an  earlier  request  that  the 
effective  date  for  reformulation  and 
relabeling  of  combination  drug  products 
containing  ingredients  from  more  than 
one  monograph  be  the  effective  date  of 
the  last  applicable  final  monograph. 
Noting  that  the  agency  had  rejected  this 
approach,  the  comment  requested  the 
agency  to  reconsider  synchronization  of 
effective  dates  for  interrelated 
ingredients  to  minimize  the  resource 
burden  and  economic  impact  of  possible 
multiple  reformulations  and  ultimately 
to  benefit  consumers. 

As  the  comment  noted,  the  agency 
previously  addressed  this  issue  in  the 
tentative  final  monograph  for  OTC 
cough-cold  combination  drug  products 
(53  FR  30522  at  30554.  comment  no. 
65).  The  agency  stated  there  that  its 
policy  is  that  an  OTC  drug  product, 
whether  single  ingredient  or 
combination,  must  conform  to  an 
applicable  monograph  on  the  effective 
date  of  the  final  monograph.  The  agency 
has  reconsidered  this  issue,  as  the 
comment  requested,  but  concludes  there 
is  no  need  to  change  its  policy  on 
cough-cold  combination  product 
reformulations.  All  of  the  final 
monographs  for  the  different 
pharmacologic  classes  of  OTC  cough- 
cold  ingredients  have  been  issued  and 
are  currently  effective.  Therefore,  most 
currently  marketed  OTC  combination 
drug  products  that  contain  only  cough- 
cold  ingredients  should  now  contain 
monograph  ingredients  and  labeling. 

A  few  combination  products 
containing  only  cough-cold  ingredients 
and  a  few  cough-cold  combinations  that 
contain  internal  analgesic  or  oral  health 
rare  active  ingredients  may  need 
reformulation  of  the  cough-cold 
component(s)  covered  by  part  341  and 
§  310.545(a)(6).  However,  the  internal 
analgesic  or  oral  health  care 
ingredient(s)  in  the  combination 
product  is/are  not  affected  by  this  final 


rule.  Manufacturers  have  24  months  to 
relabel  combination  products  containing 
only  cough-cold  ingredients.  The  date 
for  relabeling  cough-cold  combination 
products  that  contain  internal  analgesic 
or  oral  health  care  active  ingredients 
will  be  specified  in  those  final 
monographs. 

D.  Comments  on  Specific  OTC  Cough- 
Cold  Combination  Drug  Products 

(Comment  9)  One  comment  stated 
that  the  table  for  combination  drug 
products  (53  FR  30522  at  30556  and 
30557)  lists  analgesic-antipyretic(s)  and 
an  oral  antitussive  as  a  categor>'  I 
combination,  while  proposed  §  341.40 
Permitted  combinations  of  active 
ingredients  does  not  list  this 
combination.  The  comment  believed 
this  was  an  oversight,  and  requested 
that  an  appropriate  subsection  be 
created  in  proposed  §  341.40  to  include 
this  combination. 

The  agency  is  correcting  this  oversight 
by  amending  §  341 .40  to  include  this 
combination. 

(Comment  10)  One  comment  was 
concerned  that  proposed  §  341.40  did 
not  specifically  provide  for  cough-cold 
combinations  with  buffered  aspirin  and 
requested  the  agency  amend  the 
appropriate  paragraphs  of  §  341 .40  to 
include  the  phrase  "or  buffered  aspirin 
or  aspirin  and  antacid  combinations." 

The  tentative  final  monograph  for 
cough-cold  combination  drug  products 
was  published  before  the  internal 
analgesic  tentative  final  monograph,  and 
at  that  time  the  agency  could  not 
identifv'  specific  sections  for  the  internal 
analgesic  ingredients  in  these 
combinations.  These  sections  can  now 
be  identified  for  all  combinations  that 
can  contain  buffered  aspirin  or  aspirin 
and  antacid  combinations.  Section 
341.40(a),  (c),  (f).  (g).  (1).  (m),  (n).  (o).  (q), 
and  (r)  of  this  final  monograph  will  be 
amended  in  the  future  to  identify'  the 
specific  section  numbers  for  internal 
analgesic  ingredients,  including 
buffered  aspirin  and  aspirin  and  antacid 
combinations,  when  the  final 
monograph  for  OTC  internal  analgesic- 
antipyretic  drug  products  is  published 
in  the  future. 

(Comment  11)  One  comment 
disagreed  with  the  category-  III 
classification  of  combinations 
containing  caffeine  as  a  "sedative 
corrective"  (an  active  ingredient 
specifically  intended  to  counteract  a 
side  effect  of  other  ingredients  in  the 
product).  The  comment  noted  that 
antihistamines  are  labeled  with  the 
warnings  "May  cause  drowsiness"  and 
"Use  caution  when  operating  a  motor 
vehicle  or  operating  machinery"  (50  FR 
2200  at  2208.  January  15,  1985).  The 


comment  argued  that  caffeine  should 
not  be  excluded  from  combinations 
containing  an  antihistamine  to  treat  the 
common  cold  because  of  the  double- 
edged  sedative  effect  of  common  cold 
lethargy  and  the  ingestion  of  the 
antihistamine.  Noting  two  products 
containing  an  antihistamine  and 
caffeine  marketed  for  1 7  years  with  no 
complaints  of  drowsiness  and  no  reports 
of  ineffectiveness,  the  comment  asked 
the  agency  to  reclassif}'  as  category  I 
combinations  of  an  antihistamine  and 
over  90  mg  caffeine  as  a  sedative 
corrective. 

The  agency  disagrees  with  the 
comment.  The  Panel  agreed  with  the 
rationale  for  caffeine  ser\'ing  as  a 
"stimulant  corrective"  (the  Panel's 
term),  but  placed  combinations 
containing  caffeine  in  category-  III  until 
such  "corrective"  pharmacological 
action  could  be  proven  (41  FR  38312  at 
,  38325).  The  agency  concurred  in  the 
tentative  final  monograph  for  OTC 
cough-cold  combination  drug  products 
(53  FR  30522  at  30543)  and  noted  that 
no  further  data  had  been  submitted  to 
support  the  effectiveness  of  caffeine  as 
a  "sedative  corrective"  (the  agency's 
term).  No  additional  data  w-ere 
submitted  after  publication  of  the 
tentative  final  monograph  for  OTC 
cough-cold  combination  drug  products, 
The  marketing  information  provided  by 
the  comment  regarding  the  two  products 
containing  both  an  antihistamine  and 
caffeine  that  have  been  marketed  for  1 7 
years  is  supportive,  but  no  clinical  data 
were  submitted.  The  agency  considers 
the  marketing  information  alone 
insufficient  to  justify-  inclusion  of 
caffeine  in  a  cough-cold  combination  to 
combat  the  drowsiness  associated  with 
antihistamine  use  or  the  'lethargy"  that 
may  accompany  the  common  cold. 

(tomment  12)  One  comment  asked 
that  proposed  §  341.40(j).  for  oral 
antitussive  active  ingredients  in 
§  341.14(a),  be  expanded  to  include 
topical  antitussive  active  ingredients  in 
§  341.14(b)  in  combination  with  any 
single  or  approved  combination  of 
topical  oral  anesthetic/analgesic  active 
ingredients  proposed  in  §§  356,10  or 
356,20  of  the  tentative  final  monograph 
for  OTC  oral  health  care  drug  products 
(53  FR  2436  at  2458).  The  comment 
noted  that  proposed  §  356.20  permits 
combinations  of  anesthetic/ analgesic 
ingredients  such  as  benzocaine  with 
menthol  and  benzocaine  with  phenol 
and,  thus,  a  category  1  topical 
antitussive  ingredient  (e.g,,  menthol) 
should  also  be  permitted  to  be 
combined  with  appropriate  anesthetic/ 
analgesic  ingredients  such  as 
benzocaine.  The  comment  noted  that 
proposed  §  341.40(j)  included  only 
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single  oral  anesthetic/analgesic 
ingredients  and  requested  that  oral 
antitussives  be  allowed  to  be  combined 
with  allowed  oral  anesthetic/analgesic 
combinations. 

The  Panel  reviewed  data  relating  to 
combination  drug  products  containing 
cough-cold  and  oral  health  care  active 
ingredients  with  claims  for  relief  of  sore 
throat  (41  FR  38312  at  38325).  The 
Panel  established  specific  criteria  for  the 
treatment  of  symptoms  with 
combination  products  and  based  its 
category  I  recommendations  on  whether 
the  combination  of  ingredients  is 
rational  concurrent  therapy  for  a 
significant  and  existing  population.  The 
majority  of  the  data  the  Panel  reviewed 
were  for  combinations  containing 
anesthetic/ analgesic  and  cough-cold 
ingredients.  The  Panel  determined  that 
products  containing  an  antitussive  or  a 
nasal  de<;ongestant  combined  with  a 
topical  oral  anesthetic/analgesic  in  a 
lozenge  dosage  form  are  rational, 
identified  a  target  population  that 
would  benefit  from  such  products,  and 
recommended  classifying  such  products 
in  category  1  (41  FR  38312  at  38325). 
The  agency  concurred  with  the  Panel  in 
the  tentative  final  monograph  for  OTC 
cough-cold  combination  drug  products 
(53  FR  30522  at  30536  and  30537). 

In  the  rulemaking  for  OTC  oral  health 
care  drug  products,  the  agency  proposed 
in  §  356.26(e)  and  (f)  to  allow 
combinations  of  benz(K:aine  with 
menthol  or  phenol  in  oral  anesthetic/ 
analgesic  combination  drug  products 
(56  FR  48302  at  48343).  Thus,  the 
agency  agrees  that  menthol  can  be 
combined  with  benzocaine  and  that 
menthol  in  such  a  combination  could  be 
an  antitussive,  an  oral  anesthetic/ 
analgesic,  or  both. 

In  the  tentative  final  monograph  for 
C3TC  cough-cold  combination  drug 
products,  the  agency  determined  that 
combinations  containing  anesthetic/ 
analgesic  and  cough-cold  ingredients 
could  be  rational  only  if  the 
combination  drug  product  is  in  a  solid 
damage  form  so  that  the  anesthetic/ 
analgesic  ingredient  may  exert  its 
topical  effect  and  the  oral  antitussive 
can  be  ingested  (53  FR  30522  at  30536 
and  30537).  However,  menthol  can  be 
used  in  a  solid  dosage  form  that  is 
dissolved  in  the  mouth  to  provide 
topical  antitussive  action.  The  agency 
classified  camphor  as  category  I  for 
topical  (ointment)  or  steam  inhalant 
antitussive  use  (52  FR  30042  at  30056), 
but  camphor  as  a  single  ingredient  in 
§  341.14(b)(1)  is  limited  to  ointment  and 
steam  inhalation  u.se. 

Although  the  comment  suggested 
revisions  of  §  341.40(j)  only,  the  types  of 
changes  requested  also  apply  to 


proposed  §  341.40(q),  (u),  (w),  (x),  and 
(z)  (redesignated  as  paragraphs  (t).  (w). 
(y).  (z),  and  (bb),  respectively),  which 
include  various  combinations  of  an  oral 
antitussive,  and/or  an  anesthetic/ 
analgesic,  and/or  an  oral  demulcent 
active  ingredient.  The  agency  is 
allowing  the  combinations  specified  in 
these  paragraphs  to  be  available  in 
either  a  liquid  (to  be  swallowed)  or  solid 
dosage  form  (to  be  dissolved  in  the 
mouth  and  swallowed)  provided  the 
antitussive  is  an  oral  (systemic) 
antitussive  ingredient  identified  in 
§  341.13(a).  (See  section  l.E,  comment 
no.  18  of  this  document.)  However,  in 
this  final  monograph  the  agency  is 
limiting  any  single  topical  antitussive 
active  ingredient  identified  in 
§  341.14(b)(2)  in  combination  drug 
products  specified  in  §341.40(k),  (t), 
(w),  (y),  (z),  and  (bb)  to  a  solid  dosage 
form  to  be  dissolved  in  the  mouth  and 
swallowed. 

Menthol  is  used  both  as  an  antitussive 
and  an  oral  health  care  anesthetic/ 
analgesic.  The  agency  has  determined 
that  an  ingredient  having  multiple, 
concurrent  uses  can  include  that 
information  in  product  labeling  where 
appropriate  (61  FR  15700,  April  9. 
1996).  The  statements  of  identity, 
indications,  and  warnings  for 
concurrent  use  may  be  combined  to 
eliminate  duplicative  words  or  phrases 
so  that  the  resulting  information  is  clear 
and  understandable  (60  FR  10286  at 
10290.  February  23.  1995).  For 
concurrent  use  of  menthol,  the 
statement  of  identity  would  be  "cough 
suppressant/oral  anesthetic"  or 
"antitussive  (cough  suppressant)/oral 
anesthetic."  Indications,  warnings,  and 
directions  would  be  combined  from 
§  341 .74(b),  (c),  and  (d)  and  §  356.52(b), 
(c).  and  (d). 

The  antitussive  directions  are  5  to  10 
mg  every  hour  as  needed,  while  the 
anesthetic/analgesic  directions  are  2  to 
20  mg  every  2  hours.  The  agency's 
policy  is  that  when  there  is  a  difference 
in  the  directions  established  for  the 
individual  ingredients  in  a  combination 
drug  product,  e.g.,  when  the  time 
intervals  or  age  limitations  for 
administration  of  the  individual 
ingredients  differ,  the  directions  for  a 
combination  product  may  not  exceed 
any  maximum  dosage  limits  established 
for  the  individual  ingredients  in  the 
applicable  OTC  drug  monograph  (53  FR 
30522  at  30554).  This  policy  also 
applies  when  an  ingredient  is  being 
labeled  for  dual  use  in  a  single  product. 
Under  this  rationale,  the  every  2  hours 
directions  for  anesthetic/analgesic  use 
would  be  controlling.  The  problem 
arises,  however,  that  amounts  of 
menthol  from  2  mg  up  to  5  mg  are  not 


monograph  dosages  for  menthol  for 
cmtitussive  use.  Therefore,  the  agency 
has  determined  that  appropriate 
directions  for  menthol  when  labeled  for 
both  uses  in  a  product  is  5  to  10  mg 
every  2  hours.  Interested  parties  may 
comment  on  this  dosage  and  provide 
data  and  information  to  support  an 
alternate  dosage,  using  the  citizen 
petition  procedure  in  §  10.30. 

Based  on  the  discussion  above  and  in 
section  II. E.  comment  no.  18  of  this 
document,  the  agency  is  including  the 
topical  antitussive  menthol  in 
combinations  specified  in  §  341.40(k). 
(t).  (w),  (y).  (z).  and  (bb)  of  this  final 
monograph.  Menthol  as  a  topical 
antitussive  can  only  be  available  in  a 
solid  dosage  form  when  combined  with 
any  topical  oral  anesthetic/analgesic 
active  ingredient.  For  oral  antitussive- 
anesthetic/analgesic  combinations,  the 
directions  for  the  individual  ingredients 
are  different  and  the  directions  for  the 
combination  may  not  exceed  any 
maximum  dosage  limits,  which  includes 
dosing  intervals,  for  anv  individual 
ingredient. 

(Comment  13)  Four  comments 
requested  that  a  four-ingredient 
combination  containing  an  analgesic- 
antipyretic,  antitussive,  expectorant, 
and  oral  nasal  decongestant  be  included 
in  the  monograph.  The  comments  stated 
that  this  combination  is  supported  by 
the  rationale  underlying  various  two, 
three,  and  four-ingredient  combinations 
containing  these  components  that  were 
proposed  as  category  I  in  the  tentative 
final  monograph  (53  FR  30522  at 
30561).  One  comment  requested  that  the 
combination  of  an  analgesic-antipyretic, 
expectorant,  and  oral  nasal  decongestant 
be  classified  as  category  I  based  on 
related  proposed  category  I 
combinations  (53  FR  30522  at  30561). 

Another  comment  referred  to 
comment  no.  47  of  the  tentative  final 
monograph  (53  FR  30522  at  30540). 
where  the  agency  proposed  to  classify  in 
category  1  a  combination  containing  an 
analgesic-antipvTetic.  antihistamine, 
oral  antitussive,  and  oral  nasal 
decongestant.  The  comment  stated  that, 
because  the  agency  considers  that  an 
expectorant  can  be  added  to  an 
analgesic-antipyretic  in  order  to  provide 
a  product  that  will  reduce  fever  and 
facilitate  expulsion  of  bronchial 
secretions,  and  because  the  agency  also 
considers  that  an  expectorant  can  be 
added  to  an  oral  antitussive  and  oral 
nasal  decongestant  to  control  symptoms 
of  excess  bronchial  and  nasal  secretions 
and  cough,  then  it  is  rational  to  allow 
a  combination  containing  an  analgesic- 
antipyretic,  oral  antitussive, 
expectorant,  and  oral  nasal  decongestant 
that  would  not  only  control  symptoms 
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of  excess  bronchial  and  nasai  spi  rctinns 
and  cough,  but  also  fever  that  nugiit 
accompany  such  symptoms. 

One  comment  submitted  five  studies 
(two  prospective  epidemiological 
studies  (Refs.  10  and  11).  one 
retrospective  epidemiological  study 
(Ref.  12),  and  two  consumer  surveys 
(Refs.  13  and  14))  to  demonstrate  that  a 
clinically  significant  target  population 
exists  that  would  require  the  use  of  the 
combination  of  an  analgesic-antipyretic, 
antitussive,  expectorant,  and  nasal 
decongestant  to  relieve  concurrent 
symptoms  of  the  common  cold  One 
prospective  epidemiological  study  (Ref. 
10)  included  373  colds  studied  in  293 
subjects.  The  study  results  indicated 
that  subjects  in  56  percent  of  the  cases 
had  dry  cough,  nasal  congestion,  and 
aches  (i.e..  sore  throat,  headache,  or 
achiness)  for  1  or  more  days  of  a  cold, 
and  29  percent  had  the  symptoms  for  3 
or  more  days. 

The  second  prospective 
epidemiological  study  (Ref.  11)  was  a 
multisite.  upper  respiratory  survey  by 
14  pediatricians  in  14  cities  across  the 
United  States.  The  study  included  3,166 
male  and  female  subjects.  2  to  12  years 
of  age.  who  were  treated  by 
pediatricians  during  the  winter  of  1981 
to  1982.  On  the  day  of  first  examination 
by  the  pediatrician.  12  percent  of  the 
subjects  concurrently  had  dry  cough, 
nasal  congestion,  and  symptoms  that 
would  ordinarily  require  an  analgesic- 
antipyretic.  While  severity  of  symptoms 
was  not  directly  addressed,  it  was 
presumed  the  subjects  had  symptoms  of 
sufficient  severity  or  duration  to  visit  a 
physician. 

The  retrospective  epidemiological 
study  (Ref.  12).  previously  submitted  to 
the  agency  to  support  the  combination 
of  an  analgesic-antipyretic, 
antihistamine,  antitussive,  and  nasal 
decongestant,  was  discussed  in  the 
tentative  final  monograph  for  cough- 
cold  combination  drug  products  (53  FR 
30522  at  30540  to  30541).  The 
comment's  data  analysis  showed 
symptoms  of  dry  cough,  pain,  and  nasal 
congestion  (without  the  antihistamine 
symptoms)  occurred  concurrently  in  at 
least  31  percent  of  this  study 
population.  Although  less  than  half  of 
the  subjects  (42.8  percent)  documented 
symptom  severity,  27.8  percent  of  those 
subjects  rated  severity  moderate  to 
severe. 

One  consumer  survey  (Ref.  13) 
included  data  from  telephone 
interviews  with  322  people,  10  years  of 
age  or  older,  suffering  from  colds.  At 
least  29.8  percent  of  the  subjects 
concurrently  had  nasal/head  congestion, 
pain/ fever/sore  throat,  and  cough/ 
phlegm  for  1  or  more  days,  and  10.5 


percent  ot  the  subjects  had  these 
symptoms  for  3  or  more  days.  The 
comment  stated  that  the  incidence  of 
dry  cough  among  subjects  with  the  four 
concurrent  symptoms  remained  high 
(25.8  percent  on  day  1  and  38.5  percent 
on  day  7),  while  the  incidence  of  dry 
cough  among  all  subjects  with  colds 
declined  (from  25.8  percent  on  day  1  to 
12.4  percent  on  day  7). 

The  second  consumer  survey  (Ref.  14) 
included  2.297  adults  and  1.423 
children  6  to  1 7  years  of  age.  Female 
heads  of  household  identified  the  most 
severe  symptoms  of  the  cold  or  flu 
sufferer.  The  survey  showed  25  percent 
of  adults  and  15  percent  of  children 
with  colds  and  37  percent  of  adults  and 
36  percent  of  children  with  flu  reported 
four  concurrent  symptoms  of  coughing, 
chest  congestion,  nasal  congestion,  and 
sore  throat. 

The  agency  has  reviewed  these  data 
and  other  information  and  agrees  they 
are  adequate  to  include  the  following 
two  combinations  in  this  final 
monograph:  (1)  Analgesic-antipyretic, 
expectorant,  and  nasal  decongestant  and 
(2)  analgesic-antipyretic,  antitussive, 
expectorant,  and  nasal  decongestant. 
The  data  showed  there  is  a  population 
with  multiple  cough-cold  symptoms 
who  benefit  from  these  specific  three  or 
four  ingredient  combinations  (Ref,  15). 

(Comment  14)  One  comment 
requested  category  I  status  for  the  nasal 
decongestant  combination  of  1- 
desoxyephedrine  and  an  aromatic 
mixture  containing  camphor,  menthol, 
bornyl  acetate,  and  lavender  oil,  which 
did  not  include  the  ingredient  methyl 
salicylate  as  proposed  in  §  341,40(s)  (53 
FR  30522  at  30546  and  30547),  The 
comment  noted  consumers'  concerns 
about  salicylates  and  contended:  (1)  The 
deletion  of  methyl  salicylate  from  the 
aromatic  mixture  does  not  affect  to  a 
measurable  extent  the  effectiveness, 
manufacture,  product  stability,  or  safety 
of  this  product,  and  (2)  the  revised 
combination  product  is  still  consistent 
with  the  agency's  "General  Guidelines 
for  OTC  Drug  Combination  Products" 
(Ref.  16).  The  comment  subsequently 
informed  the  agency  that  bornyl  acetate 
is  an  inactive  ingredient  in  the  product. 

The  data  (Ref.  17)  that  led  to  categor>' 
I  status  for  1-desoxyephedrine  as  a  single 
ingredient  and  when  combined  with  the 
aromatic  mixture  did  not  include  any 
studies  of  the  combination  using  the 
aromatic  mixture  without  methyl 
salicylate  or  bornyl  acetate.  The  ' 
combination  contains  11  mg  methyl 
salicylate  and  0.2  mg  bornyl  acetate. 
The  agency  accepts  the  comment's 
statement  that  bornyl  acetate  is  an 
inactive  ingredient  in  this  product 
because  of  the  insignificant  amount  that 


IS  present,  j-iowever,  me  agency  is 
concerned  about  deletion  of  the  11  mg 
of  methyl  salicylate.  While  such  a 
revised  combination  might  be  consistent 
with  the  agency's  general  guidelines 
(Ref.  16),  without  data  showing  that 
methyl  salicylate  does  not  make  a 
contribution  to  the  overall  nasal 
decongestant  effectiveness  of  the 
combination,  the  agency  has  no 
evidence  that  the  aromatic  mixture 
without  methyl  salicylate  has  the  same 
effect  when  combined  with  1- 
desoxA'ephedrine.  Therefore,  the  agency 
is  including  the  combination  proposed 
in  §  341.40(s)  in  this  final  monograph 
with  deletion  of  the  bornyl  acetate  but 
not  with  deletion  of  the  methyl 
salicylate.  The  agency  notes  that  the 
name  for  1-desoxyephedrine  is  now 
levmetamfetamine,  and  there  is  a 
compendial  monograph  for  lavender  oil 
(Ref.  18). 

(Comment  15)  One  comment 
submitted  data  (Ref.  19)  to  support  the 
reclassification  of  the  combination  of 
camphor,  eucalyptus  oil.  and  menthol 
from  category  III  to  category'  I  for  OTC 
topical/inhaiant  nasal  decongestant  use 
as  an  ointment  and  steam  inhalant.  The 
data  included  a  resubmission  of  three 
clinical  studies  (CRD  82-10.  CRD  82-09. 
and  CRD  83-10),  including  a  reanalysis 
of  the  data  for  study  CRD  83-10 
submitted  previously,  to  demonstrate 
the  individual  active  ingredients  as 
nasal  decongestant  topical/inhalant  in  a 
steam  vaporizer.  The  submission  also 
included  two  clinical  effectiveness 
studies  (CRD  87-25  and  CRD  89-01)  on 
the  combination  of  camphor,  eucalyptus 
oil,  and  menthol  for  nasal  decongestant 
use  in  an  ointment.  The  comment  . 
requested  that  this  combination  be 
classified  as  a  category-  I  topical/ 
inhalant  nasal  decongestant  in  the  same 
manner  as  previously  done  in  the  final 
monograph  for  OTC  antitussive  drug 
products  (52  FR  30042  at  30056). 

The  agency  has  reviewed  the  data  and 
other  information  (Ref.  20)  and 
determined  they  are  not  sufficient  to 
establish  the  effectiveness  of  the 
combination  of  camphor,  eucalyptus  oil. 
and  menthol  for  nasal  decongestant  use 
in  an  ointment  or  for  steam  inhalation. 
The  statistical  reanalysis  of  study  CRD 
83-10  submitted  to  support  the 
effectiveness  of  the  individual  active 
ingredients  for  nasal  decongestant  use 
was  discussed  in  comment  no.  5  in  the 
final  monograph  for  OTC  nasal 
decongestant  drug  products  (53  FR 
43386  at  43389  to  43390).  The  agency 
has  determined  that  the  conclusions 
reached  on  the  single  ingredients  also 
apply  to  their  use  in  combination.  The 
latest  submission  contained  no  new 
information  on  this  study.  Further, 
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study  UKU  aa-lO  was  thi;  uiily  study 
involving  use  of  the  ingredient.s  in  a  hot 
steam  vaporizer.  The  agency  had 
informed  the  author  of  the  comment 
previously  of  the  need  to  consider  a 
repeated  measurement  analysis  should 
another  study  be  done  (Ref.  21).  That 
type  of  data  has  not  been  provided  to 
date.  Based  on  a  lack  of  adequate 
clinical  effectiveness  data,  the  agency  is 
not  including  this  combination  in  this 
final  monograph. 

E.  Comments  on  Specific  Dosage  Forms 
for  OTC  Cough-Cold  Combination  Drug 
Products 

(Comment  16)  One  comment 
requested  that  a  combination  of 
camphor,  eucalyptus  oil,  and  menthol 
bo  category  I  for  antitussive  use  in  a 
liquid  dosage  form  by  evaporation/ 
inhalation  at  ambient  temperatures. 
Noting  the  proposed  category  I  status  of 
the  combination  of  camphor,  eucalyptus 
oil,  and  menthol  in  an  ointment  dosage 
form  for  antitussive  use  (53  FR  30522  at 
30547).  the  comment  argued  that 
inhalation  of  vapors  by  evaporation 
from  a  liquid  at  ambient  temperature  or 
from  a  topically  applied  ointment  are 
comparable.  The  comment  provided  a 
protocol  for  an  in  vitro  effectiveness 
study  to  determine  whether  the  release 
of  vapors  from  camphor,  eucaplyptus 
oil,  and  menthol  in  a  liquid  dosage  form 
by  evaporation  through  a  wick  .system  is 
biooquivalent  to  the  release  of  vapors 
from  the  same  ingredients  in  an 
ointment  dosage  form  rubbed  on  the 
chest  (Ref.  22). 

The  agency  does  not  consider  the 
release  of  vapors  from  a  liquid  dosage 
form  by  evaporation  through  a  wick 
system  to  be  comparable  to  the  release 
of  vapors  from  an  ointment  dosage  form 
rubbed  on  the  chest  of  the  user.  A  liquid 
dosage  form  that  remains  in  a  stationary 
position  and  works  by  evaporation 
limits  the  mobility  of  the  user  to  a 
specific  distance  from  the  container 
and.  thus,  is  not  comparable  to  the 
ointment  dosage  form.  Because  there  are 
significant  differences  betwtnjn  the 
release  of  vapors  from  a  wick  system 
and  the  release  of  vapors  from  an 
ointment,  the  agency  concludes  that 
comparative  in  vitro  studies  will 
provide  little  useful  information  and 
that  clinical  studies  are  necessary  to 
demonstrate  effectiveness  (Ref.  23). 

(Comment  17)  One  comment 
submitted  data  (Ref.  24)  to  support 
monograph  status  for  the  combination  of 
0.2  percent  pheniramine  maleate  and 
0.5  percent  phenylephrine 
hydrochloride  in  a  nasal  spray  dosage 
form  when  labeled  for  relief  of  nasal 
decongestion  associated  with  colds, 
sinusitis,  or  allergic  rhinitis.  Two  new 


Llmical  stuUies  [WM  44U  ana  \VM  4t)4j 
were  conducted  to  demonstrate  added 
nasal  decongestant  benefit  when  0.2 
percent  pheniramine  maleate  is  added 
to  a  nasal  spray  containing  0.5  percent 
phenylephrine  hydrochloride. 

Study  WM  440  was  a  randomized, 
double-blind,  multiple-dose,  placebo- 
controlled,  trial  involving  90  subjects 
with  seasonal  allergic  rhinitis.  Subjects 
were  given  either  0.5  percent 
phenylephrine  hydrochloride  and  0.2 
percent  pheniramine  maleate  in 
combination,  0.5  percent  phenylephrine 
hydrochloride  alone,  or  placebo  two 
times  daily.  4  hours  apart  for  2  days. 
(Phenirsunine  maleate  was  not  studied 
alone.)  Total  nasal  air  flow  rates  were 
measured  prior  to  dosage  and  at  timed 
intervals  up  to  8  hours.  A  subjective 
evaluation  of  symptoms  associated  with 
allergic  rhinitis  was  also  done  at 
baseline  and  at  hourly  intervals.  The 
investigator  found  significant  carryover 
effects  for  time  zero  in  the  2-day  study 
and  concluded  that  only  results  of  day 
1  were  significant  and  that  the 
combination  was  more  effective  than  0.5 
percent  phenylephrine  hydrochloride 
alone. 

Study  WM  464  was  a  double-blind, 
single-dose,  randomized,  parallel-group, 
placebo-controlled,  trial  involving  240 
subjects  with  upper  respiratory  tract 
infections  (URTl).  Subjective 
measurements  of  effectiveness  were 
done  at  time  intervals  up  to  4  hours 
using  a  "100  mm  visual  analog  nasal 
congestion  scale"  and  a  "6  category 
nasal  congestion  relief  rating  scale."  The 
investigator  concluded  the  study 
showed  that  the  combination  drug 
product  was  more  effective  than  either 
drug  alone  in  subjects  with  URTl. 

The  agency  finds  the  data  inadequate 
to  support  monograph  status  (Ref.  25). 
Study  WM  440  is  deficient  because  it 
did  not  include  a  group  in  which  0.2 
percent  pheniramine  maleate  was  given 
as  the  active  ingredient.  In  addition, 
there  were  significant  carryover  effects 
and,  because  only  the  results  of  the  first 
day  were  useful,  the  duration  of  the 
study  was  insufficient.  An  adequate, 
randomized,  parallel  study  in  a 
sufficiently  large  number  of  subjects 
who  receive  the  test  drug(s)  for  at  least 
3  days  (preferably  for  the  duration  of  the 
syndrome)  is  required  to  demonstrate 
effectiveness  of  this  combination. 

The  agency  does  not  consider  study 
WM  464  adequate  to  demonstrate 
effectiveness  because  it  was  only  a 
single-dose  study  and  pheniramine 
maleate  was  not  shown  to  be  effective. 
For  all  the  time/effectiveness 
measurement  intervals  up  to  4  hours, 
pheniramine  maleate  alone  showed  an 
effect  only  at  15  minutes.  The  agency 


Dds  uetornunt'd  that  itw  dosages  used  in 
the  study  should  have  been 
administered  according  to  the  proposed 
label  directions  and  the  study  should 
have  had  a  duration  of  at  least  3  days 
if  the  product  is  to  be  indicated  for 
URTl  and  at  least  7  days  (preferably  2 
weeks  or  more)  if  the  product  is  to  be 
indicated  for  allergies. 

The  author  of  the  comment  submitted 
data  to  support  a  combination  drug 
product  consisting  of  both  a  nasal 
decongestant  and  an  antihistamine, 
analyzed  the  study  results  for  nasal 
decongestion  and  for  symptoms 
associated  with  allergic  rhinitis,  but 
requested  monograph  status  for  this 
product  only  when  labeled  for  relief  of 
nasal  congestion  associated  with  colds, 
sinusitis,  or  allergic  rhinitis.  Nasal 
decongestant  drug  products  can  make 
this  type  of  claim  (§  341 .80(b)).  The 
comment  did  not  indicate  clearly  what 
claim(s)  were  proposed  for  the 
pheniramine  maleate  component  of  this 
product.  The  agency  concludes  that  data 
supporting  claims  for  an  oral 
antihistamine,  such  as  relief  of 
symptoms  of  runny  nose  and  watery, 
itchy  eyes,  are  necessary. 

(Comment  18)  One  comment 
requested  that  several  proposed  cough- 
cold  combination  formulations 
containing  an  oral  nasal  decongestant, 
oral  antitussive,  oral  anesthetic/ 
analgesic,  and  oral  demulcent  (53  FR 
30522  at  30537)  not  be  limited  to  solid 
dosage  forms.  The  comment  stated  that, 
from  a  pharmaceutical  standpoint,  it  is 
possible  to  formulate  safe  and  effective 
drug  products  that  combine  demulcents 
(e.g..  gelatin,  glycerin,  and  pectin)  in 
liquid  dosage  forms  with  other  cough- 
cold  monograph  ingredients.  The 
comment  noted  that  the  demulcent 
ingredients  gelatin,  glycerin,  and  pectin 
are  permitted  in  lozenge  or  liquid 
dosage  forms  in  the  tentative  final 
monograph  for  OTC  oral  health  care 
drug  products  (53  FR  2436  at  2460  and 
2461).  The  comment  argued  that  the 
systemic  action  of  cough-cold 
ingredients  would  not  be  adversely 
affected  by  the  addition  of  a  demulcent 
and  that  the  demulcent  would  be 
applied  directly  to  the  throat  tissues 
when  swallowed,  thus,  producing  the 
intended  protective  effect.  The  comment 
contended  that  it  is  both  rational  and 
practical  for  the  final  monograph  to 
include  combinations  of  systemically 
acting  cough-cold  ingredients  and  a 
demulcent  in  liquid  dosage  forms. 

The  agency  agrees  with  the  comment. 
Nine  combinations  proposed  in  the 
tentative  final  monograph  for  OTC^ 
cough-cold  combination  drug  products 
specify  that  the  product  be  in  a  solid 
dosage  form.  See  §341.40(j),  (p).  (q).  (u). 
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(vj.  {wi.  i.x).  (y),  and  (z).  Menthol  as  a 
single  ingredient  in  §341. 14(b)(2)  is 
limited  to  a  solid  dosage  form.  However, 
menthol  as  an  oral  anesthetic/ analgesic 
is  not  limited  to  solid  dosage  form 
products.  If  menthol  were  present  in  the 
above  combinations  as  an  oral 
anesthetic/analgesic  ingredient,  a  liquid 
product  would  allow  oral  systemically 
acting  cough-cold  ingredients  to  be 
swallowed  and  would  allow  the  oral 
anesthetic/analgesic  (or  demulcent,  if 
present)  to  exert  a  topical  therapeutic 
effect  in  the  throat  or  mouth.  The 
proposed  directions  for  an  anesthetic/ 
analgesic  or  a  demulcent  in  a  liquid 
dosage  form  state  that  the  product 
should  be  gargled,  swished  around  in 
the  mouth,  or  allowed  to  remain  in 
place  for  at  least  1  minute  and  then  spit 
out  (56  FR  48302  at  48343  to  48347), 
However,  the  anesthetic/analgesic  or 
demulcent  in  a  combination  product 
should  not  be  spit  out  so  that  the 
systemically  acting  cough-cold 
ingredients  can  be  effective.  The  agency 
does  not  see  any  safety  problems  when 
small  quantities  of  an  anesthetic/ 
analgesic  (menthol)  or  a  demulcent 
(gelatin,  glycerin,  and  pectin),  as 
allowed  in  products  regulated  by  OTC 
drug  monographs,  are  swallowed. 
Therefore,  the  agency  is  allowing  the 
nine  combination  drug  jwoducts  to  be  in 
either  a  liquid  (to  be  swallowed)  or  a 
solid  dosage  form  (to  be  dissolved  in  the 
mouth  and  swallowed),  with  specific 
directions  for  products  with  an 
anesthetic/analgesic  and/or  a  demulcent 
in  a  liquid  dosage  form  in  §  341.85(d)(1) 
of  this  final  monograph. 

(Comment  19)  One  comment 
requested  monograph  status  for  the 
combination  of  camphor  and  menthol 
for  steam  inhalation  antitussive  use.  The 
comment  noted  that  in  the  tentative 
final  monograph  for  QIC  cough-cold 
combination  drug  products  (53  FR 
30522  at  30549)  camphor  and  menthol 
individually  are  monograph  drugs  for 
steam  inhalation  use  for  antitussive 
claims  (52  FR  30042,  August  12,  1987): 
that  further  effectiveness  data  are  not 
needed  for  these  ingredients;  and  that 
data  are  needed  to  establish  that  the 
combination  of  these  ingredients  has 
some  advantage  over  the  single 
ingredients.  The  comment  stated  that 
whether  camphor  and  menthol  are 
delivered  in  a  steam  inhalation  dosage 
form  or  an  ointment  dosage  form,  it  is 
the  inhalation  of  the  aromatic 
ingredients  that  provides  the  antitussive 
benefits.  The  comment  contended  that 
steam  inhalation  provides  a  convenient 
dosage  delivery  form  that  is  essentially 
identical  to  the  ointment  dosage  form, 
which  is  rubbed  nn  the  chest,  for 


consumers  who  want  the  benefits  of 
medicated  steam  inhalation.  The 
comment  felt  that  the  agency's  "General 
Guidelines  for  OTC  Drug  Combination 
Products  '  (Ref.  16)  also  support  the 
combination  by  stating  that  patient 
acceptance  or  quality  of  formulation  can 
be  considered  criteria  to  demonstrate 
the  advantage  of  a  combination  over  its 
single  ingredients. 

Tne  agency  has  determined  that  the 
comment  did  not  provide  sufficient 
information  to  demonstrate  that  the 
combination  has  some  advantage  over 
the  single  ingredients.  As  the  agency 
stated  in  the  tentative  final  monograph 
for  OTC  cough-cold  combination  drug 
products  (53  FR  30522  at  30549).  data 
are  required  to  establish  that  the 
combination  of  camphor  and  menthol 
for  steam  inhalation  antitussive  use  has 
some  advantage  over  the  single 
ingredients.  A  long  marketing  history 
and  a  belief  that  the  combination  of 
these  Ingredients  may  contribute  to 
consumer  acceptance  of  this  drug 
product  do  not  provide  adequate  data  to 
demonstrate  that  the  combination 
provides  some  advantage  over  the  single 
ingredients.  This  combination  for  steam 
inhalation  antitussive  use  is  not 
included  in  the  final  monograph 

III.  The  .\gency's  Final  Conclusions  on 
OTC  Cough-Cold  Combination  Drug 
Products 

Based  on  the  available  evidence,  the 
agency  is  issuing  a  final  monograph 
establishing  conditions  under  which 
OTC  cold,  cough,  allergy, 
bronchodilator,  and  antiasthmatic 
combination  drug  products  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded  The  agency  has  mcluded 
,36  combinations  in  §§  341.40(a)  through 
(bb)  and  341.70(a)  and  (b)  of  the 
monograph  This  includes  the 
combination  of  an  antihistamine,  oral 
antitussive,  and  analgesic-antipyretic, 
which  was  inadvertently  not  included 
in  the  proposal  .Ml  other  cough-cold 
combination  products  are 
nonmonograph  These  include,  but  aie 
not  limited  to.  the  following 
combinations  that  were  considered  and 
rejected  in  this  rulemaking:  (1)  Oral 
antitussive  and  debriding  agent/oral 
wound  cleanser;  (2)  antihistamine  and 
debriding  agent/oral  wound  cleanser:  (3) 
oral  antitussive  and  astringent;  (4) 
antihistamine  and  astringent:  (5) 
anticholinergic  and  expectorant;  (6) 
antihistamine  and  expectorant;  (7) 
antihistamine  (if  antihistamine  is  also  a 
monograph  antitussive,  except 
diphenhydramine  citrate  and 
diphenhydramine  hydrochloride)  and 
oral  antitussive;  (8)  oral  antitussive  (if 
antitussive  is  also  a  monograph 


antihistamine,  except  diphenhydramine 
citrate  and  diphenhydramine 
hydrochloride)  and  antihistamine:  (9) 
antihistamine  and  anticholinergic;  (10) 
antihistamine  and  oral  anesthetic/ 
analgesic;  (11)  antihistamine  and  oral 
demulcent:  (12)  antihistamine  and  nasal 
decongestant  (administered  topically  as 
spray  or  drops);  (13)  oral  antitussive  and 
expectorant  (for  productive  cough);  (14) 
oral  antitussive,  expectorant,  and  oral 
nasal  decongestant  (for  productive 
cough);  (15)  expectorant  and  oral 
anesthetic/analgesic;  (16)  expectorant 
and  oral  demulcent;  (17) 
anticholinergic,  antihistamine,  and  oral 
nasal  decongestant:  (18)  atropine  and 
oral  nasal  decongestant;  (19)  monograph 
ingredients  from  different 
pharmacologic  groups  if  any  ingredient 
is  at  less  than  the  minimum  effective 
dosage  (unless  the  ingredient(s)  are 
being  used  to  treat  the  same  symptom); 
(20)  two  or  more  ingredients  at  less  than 
the  minimum  effective  dosage  and  used 
to  treat  the  same  symptom  (labeling 
claim)  (even  if  the  product  contains 
monograph  ingredients  from  different 
pharmacologic  groups);  (21)  more  than 
two  active  ingredients  from  the  same 
pharmacologic  group;  (22)  an 
antihistamine  for  the  relief  of  symptoms 
of  allergic  rhinitis  and  an  additional 
antihistamine  which  is  added 
exclusively  for  sedation,  and  the 
product  contains  labeling  which 
represents  the  additional  antihistamine 
as  a  sleep-aid;  (23)  an  antihistamine 
with  a  sleep-aid  claim;  (24) 
nonmonograph  ingredients  or  labeling: 
(25)  two  monograph  ingredients  from 
the  same  pharmacologic  group;  (26)  two 
monograph  ingredients  from  the  same 
pharmacologic  group  if  either  or  both 
ingredients  are  at  less  than  the 
minimum  effective  dosage;  (27)  a 
corrective  (an  active  ingredient 
specifically  intended  to  counteract  a 
side  effect  of  other  ingredients  in  the 
product),  e.g..  caffeine,  and  any 
monograph  ingredient(s):  (28) 
phenobarbital  (as  a  stimulant 
corrective):  (29)  several  claimed  active 
ingredients  that  are  mixtures  of  volatile 
substances  with  overlapping 
pharmacologic  activities  for  which  a 
minimum  effective  dosage  cannot  be 
estabhshed  for  one  or  more  of  the 
ingredients  when  tested  alone:  (30)  a 
stimulant,  e.g..  caffeine  (at  a  fully 
effective  level),  and  anv  monograph 
ingredient(s);  (31)  caffeine  (15  to  30  mg) 
to  combat  lethargy  (not  as  a  sedative 
corrective)  and  cold  preparations  not 
containing  antihistamines;  (32)  vitamin 
C  and  monograph  ingredient{s)  for 
prevention  or  treatment  of  the  common 
cold;  (33)  any  vitamins  writh  labeling 
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claims  for  prevention  or  treatment  of  the 
common  cold;  (34)  caffeine  and 
ephedrine.  phenylpropanolamine,  or 
pseudoephedrine;  (35)  menthol, 
camphor,  eucalyptus  oil.  thymol,  cedar 
leaf  oil.  and  nutmeg  oil  (myristica  oil) 
in  d  suitable  vehicle  for  steam 
inhalation  or  topical  use  as  a  nasal 
decongestant:  (36)  menthol  and 
eucalyptus  oil  in  a  lozenge  as  a  topical 
antitussive:  and  (37)  menthol,  camphor, 
eucalyptus  oil.  tincture  of  benzoin,  and 
polyoxyethylene  dodecanol  for  steam 
vaporizer  use  as  an  antitussive.  A 
number  of  bronchodilator  combination 
drug  products  were  previously  found 
nonmonograph  (66  FR  49276). 

The  agency  has  made  a  minor  revision 
in  the  indication  proposed  in 
§  341.85(b)(1)  for  combinations  with  an 
analgesic-antipyretic  active  ingredient 
labeled  for  relief  of  general  cough-cold 
symptoms  and/or  the  common  cold, 
deleting  the  words  "muscular  aches," 
"associated  with,"  and  "(select  one  of 
the  following:  the  common  cold"  or  a 
cold").  '  This  deletion  is  consistent  with 
recommendations  made  by  the 
Nonprescription  Drugs  Advisory 
Clommittee  and  the  OTC  Analgesic 
Subcommittee  of  the  Arthritis  Advisory 
Committee  on  September  8  and  9,  1994. 
The  agency  has  concluded  that  labeling 
claims  for  analgesic-antipyretic 
ingredients  (i.e..  the  myriad  of  claims  in 
the  labeling  of  presently  marketed 
products  and  in  proposed  §  343.50(b)(1). 
(b)(2).  and  (b)(3))  should  be  simply  and 
clearly  stated  in  a  general  manner.  The 
agency  will  be  discussing  this  subject  in 
more  detail  in  the  rulemaking  for  CTTC 
internal  analgesic-antipyretic  druu 
products  in  a  future  issue  of  the  Federal 
Register.  If  any  changes  subsequently 
occur  in  that  rulemaking,  the  agency 
will  amend  the  current  final  rule 
accordingly.  The  agency  has  also  made 
minor  revisions  in  the  indications  in 
§  341.85(b)(1)  and  (b)(2)  to  put  them  into 
the  new  OTC  drug  product  labeling 
format. 

When  the  tentative  final  monograph 
for  cough-cold  combination  drug 
products  was  published  in  1988. 
proposed  §  341.85(b)(4)  referred  to 
proposed  §  356.55(b)(1).  which  was 
proposed  on  lanuary  27.  1988  (53  FR 
2436  at  2458).  That  section  was 
renumbered  as  §  356.52(b)(1)  on 
September  24.  1991  (56  FR  48302  at 
48343).  Section  341.85(b)(4)  in  this  final 
rule  will  be  amended  in  the  future  to 
refer  to  §  356.52(b).  as  appropriate 

The  agency  has  revisea  the  warnings 
proposed  in  §  341.85(c)  to  the  new  OTC 
drug  labeling  format,  which  has  caused 
some  changes  in  the  way  that  the 
warning  information  is  presented.  In 
addition,  in  several  instances,  the 


agency  changed  a  "do  not  take  for  more 
than  10  days"  statement  (internal 
analgesic  component)  to  7  days  because 
of  the  antitussive  or  nasal  decongestant 
component  of  the  product,  which  has  a 
7-day  limit  on  use.  This  approach  for 
warnings  is  similar  to  that  used  for 
directions  when  the  time  intervals  for 
individual  ingredients  differ. 
Any  drug  product  labeled, 
represented,  or  promoted  for  use  as  an 
OTC  cough-cold  combination  drug  that 
contains  any  of  the  ingredients  listed  in 
§  310.545(a)(6)  or  that  is  not  in 
conformance  with  the  monograph  (part 
341)  may  be  considered  a  new  drug 
within  the  meaning  of  section  201(p)  of 
the  act  (21  U.S.C.  321(p))  and 
misbranded  under  section  502  of  the  act 
(21  use.  352).  Such  a  drug  product 
cannot  be  marketed  for  OTC  cough-cold 
use  unless  it  is  the  subject  of  an 
approved  application  under  section  505 
oftheact  (21  U.S.C.  355)  and  part  314 
of  the  regulations  (21  CFR  part  314)  An 
appropriate  citizen  petition  to  amend 
the  monograph  may  also  be  submitted 
in  accord  with  21  CFR  10.30  and 
330.10(a)(12)(i).  Any  OTC  cough-cold 
combination  drug  product  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  the  effective  date  of  this  final  rule 
that  is  not  in  compliance  with  the 
regulations  is  subject  to  regulatory 
action. 

I\    AnaUMs  ot  impait.s 

The  agency  did  not  receive  any 
comments  in  response  to  its  request  in 
the  tentative  final  monograph  (53  FR 
30522  at  30560)  for  specific  comment  on 
the  economic  impact  of  this  rulemaking. 
FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  (as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Fairness  Act  of  1996  (Public  Law  104- 
121)),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  Under 
the  Regulatory  Flexibility  Act,  if  a  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regulator>'  options 
that  would  minimize  any  significant 
impact  of  the  rule  on  small  entities. 

Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  agencies  prepare  a  written 


statement  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  expenditure  in  any  one 
year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  (adjusted 
annually  for  inflation)  The  proposed 
rule  published  before  the  Unfunded 
Mandates  Reform  Act  of  1995  was 
enacted. 

The  agency  concludes  that  this  final 
rule  is  consistent  with  the  principles  set 
out  in  Executive  Order  12866  and  in 
these  two  statutes.  FDA  has  determined, 
as  discussed  in  this  section  of  the 
document,  that  the  final  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  order  and  so  is  not 
subject  to  re\i('w  under  the  Fxeruti\'e 
order. 

The  Unfunded  Mandates  Reform  .Act 
of  1995  does  not  require  FDA  to  prepare 
a  statement  of  costs  and  benefits  for  the 
final  rule,  because  the  final  rule  is  not 
expected  to  result  in  any  1-year 
expenditure  that  would  exceed  $100 
million  adjusted  for  inflation.  The 
current  inflation  adjusted  statutory 
threshold  is  about  $110  million. 

The  purpose  of  this  final  rule  is  to  add 
36  allowable  combinations  and  their 
labeling  to  the  monograph  and  to 
declare  a  number  of  other  combinations 
as  not  generally  recognized  as  safe  and 
effective.  Most  of  the  individual  cough- 
cold  ingredients  in  these  combination 
products  are  already  included  in  the 
monograph,  and  the  majority  of 
marketed  OTC  cough-cold  combination 
drug  products  already  contain  the 
ingredient  combinations  included  in  the 
final  monograph.  Most  reformulations 
will  involve  the  substitution  of  one 
cough-cold  ingredient  for  another  or  the 
reformulation  of  a  product  containing  a 
cough-cold  ingredient  and  an  oral 
health  care  ingredient,  where  such  a 
combination  has  not  been  established  as 
safe  and  effective. 

The  agency's  Drug  Listing  System 
identifies  over.200  manufacturers  and 
300  marketers  (distributors  and 
repackers)  of  almost  8,300  OTC  cough- 
cold  combination  drug  products. 
Although  some  of  these  products  may 
no  longer  be  marketed,  it  is  likely  that 
there  are  additional  marketers  and 
products  not  currently  included  in  the 
agency's  system.  Thus,  FDA  estimates 
that  approximately  10,000  products 
could  be  subject  to  this  final  rule. 
Manufacturers  will  incur  the  vast 
majority  of  the  incremental  costs 
attributed  to  this  rule. 

The  agency  is  unable  to  determine  the 
number  of  products  that  will  require 
reformulation  but,  with  few  exceptions, 
manufacturers  have  known  which 
ingredients  were  going  to  be  included  in 
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this  final  monograph  for  a  substantial 
period  of  time.  Many  manufacturers 
have  already  reformulated  their 
products.  Others  may  decide  to  drop  the 
nonmonograph  products  from  their 
product  lines,  either  becau.se  thev 
already  produce  a  substitute  product 
that  (-omplies  with  the  monograph,  or 
because  product  sales  are  marginal  and 
do  not  justify  the  expense  of 
reformulation 

The  cost  tu  reformulate  a  product  will 
var\  greatly  depending  on  the  nature  of 
the  change  in  formuiati(m.  the  product, 
the  process,  and  the  size  of  the  firm. 
Because  of  the  large  number  of  cough- 
cold  ingredients  available  for 
substitution,  no  manufacturer  should 
need  to  conduct  clinical  studies  or 
change  a  dosage  form;  however, 
manufacturers  will  have  to  redo  the 
validation  (product,  process,  new 
supplier),  conduct  stability  tests,  and 
change  master  production  records  in 
order  to  ensure  compliance  with  current 
good  manufacturing  practice.  (See 
section  501(a)(1)(B)  of  the  act  (21  U.S.C. 
351(a)(1)(B))  and  21  CFR  parts  210  and 
211.)  The  agency  estimates  that  the  cost 
of  reformulation  ranges  from  SIOO.OOO 
to  $500.01)0  per  product,  and  may 
average  about  $250,000.  FDA  is 
uncertain  about  the  number  of  cough- 
cold  combination  products  that  will  be 
reformulated,  but  if  50  to  100  products 
were  reformulated,  the  total  cost  would 
range  from  $12.5  to  $25  million.  These 
costs  may  be  smaller  if  most 
manufacturers  elect  to  discontinue 
marketing  marginal  products  rather  than 
incur  the  expense  of  reformulating. 

The  agency  points  out  that  the  need 
to  reformulate  existing  products  has  two 
components  in  this  final  rule.  Ten  of  the 
monograph  combinations  contain 
analgesic-antipyretic  active  ingredients 
and  nine  other  combinations  contain 
oral  health  care  (oral  anesthetic/ 
analgesic  or  demulcent)  active 
ingredients.  The  monographs  for  the 
analgesic-antipyretic  and  oral  health 
care  ingredients  have  not  been  finalized 
to  date;  therefore,  the  final  rule  does  not 
require  the  reformulation  of  that 
component  of  such  combinations. 
However,  those  specific  combinations  of 
cough-cold  ingredient(s)  with  an 
analgesic-antipyretic  or  oral  health  care 
ingredient(s)  that  have  been  found 
unacceptable  in  this  final  rule  must  be 
reformulated  (or  removed  from  the 
market)  by  the  date  specified  in  the  final 
rule.  Consumers  will  benefit  from 
reformulation  because  products  that 
have  not  been  found  safe  and  effective 
will  be  replaced  by  products  containing 
combinations  of  ingredients  deemed 
safe  and  effective. 


Some  relabeling  is  required  by  this 
final  rule.  However,  most  of  the 
relabeling  results  from  the  earlier  final 
rule  on  the  standardized  content  and 
format  requirements  for  all  OTC:  tfrug 
products   (See  the  Federal  Register  of 
March  17,  1999.  63  FR  13254  )  This 
final  rule  contains  onlv  a  few  labeling 
ciianges  for  combination  products 
containing  only  cough-cold  ingredients. 
Manufacturers  will  have  24  months  to 
relabel  those  products  in  the  new  OTC 
drug  product  labeling  format  in  §  201.66 
(21  CFR  201.66). 

The  incremental  labeling  costs  for 
cough-cold  combinations  with  an 
analgesic-antipyretic  (proposed  part 
343)  or  oral  health  c  are  active  ingredient 
(proposed  part  356)  are  minimal. 
because  neither  of  those  monographs 
has  been  completed  to  date.  Although 
final  monographs  have  not  been 
published  for  OTC  internal  analgesic- 
antipvretic  or  oral  health  care  drug 
products,  the  current  final  rule  includes 
some  specific  labeling  for  cough-cold 
combination  products  that  contain 
internal  analgesic-antipyretic  or  oral 
health  care  active  ingredients.  The  date 
for  relabeling  cough-cold  combination 
drug  products  with  those  ingredients 
will  be  specified  in  those  final 
monographs. 

The  agency  obtained  estimates  of 
relabeling  costs  for  the  type  of  changes 
required  by  this  rule  ranging  from 
$2,700  to  SlO.OOO  per  standard  stock 
keeping  unit  (SKU)  (individual 
products,  packages,  and  sizes)  for 
nationally  branded  products  and  from 
$500  to  $1,500  per  SKU  for  private  label 
brands.  Because  nationally  branded 
products  make  up  only  a  small  portion 
of  all  cough-cold  combination  products. 
FDA  estimates,  based  on  its  experience, 
that  20  percent  of  the  SKU's  affected  by 
this  rule  are  branded  products  and  80 
percent  are  private  label  products.  Using 
the  midpoints  of  the  redesign  cost 
ranges,  the  weighted  average  cost  to 
relabel  is  $2,070  per  SKU.  Based  on 
FDA  estimates  that  5  to  10  percent  of 
the  affected  10.000  SKU's  will  be 
relabeled,  the  total  one-time  incremental 
costs  of  relabeling  would  range  from  $1 
to  $2.1  million. 

The  final  rule  will  not  require  any 
new  reporting  or  recordkeeping 
activities.  Therefore,  no  additional 
professional  skills  are  needed.  There  are 
no  other  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  the  final  rule. 
The  agency  concludes  that  there  are  no 
significant  alternatives  to  the  final  rule 
that  would  adequately  provide  for  the 
safe  and  effective  use  of  OTC  cough- 
cold  combination  drug  products. 

The  majority  of  the  manufacturers, 
distributors,  and  repackers  of  cough- 


cold  combination  drug  products  subject 
to  this  final  rule  are  considered  small 
entities  using  the  U.S.  Small  Business 
Administration  (SBA)  designations  for 
this  industrv'  (750  employees).  Because 
census  size  categories  do  not  correspond 
to  the  SBA  designation  of  750 
employees,  the  agency  figures  are  based 
on  500  employees.  This  final  rule  may 
have  a  significant  impact  on  some  small 
entities,  especially  those  that  need  to 
reformulate  or  relabel  a  number  of 
affected  products.  To  provide 
assistance.  FDA  has  taken  steps  to 
minimize  the  impact  of  relabeling  costs 
on  small  entities.  These  steps  include 
providing  enough  implementation  time 
(24  months)  to  enable  firms  to  use  up 
existing  labeling  stock  and  to  undertake 
the  labeling  changes  required  by  this 
final  monograph  concurrently  with  the 
labeling  changes  required  by  the  new 
OTC  drug  labeling  format  (§  201.66). 
These  actions  will  provide  substantial 
flexibility  and  reduced  regulator}' 
burdens  for  small  entities. 

The  agency  considered  but  rejected 
several  labeling  alternatives;  (1)  A 
shorter  or  longer  implementation 
period,  and  (2)  an  exemption  from 
coverage  for  small  entities.  While  the 
agency  believes  that  consumers  would 
benefit  from  having  this  new  labeling  in 
place  as  soon  as  possible,  the  agenc>' 
also  acknowledges  that  coordinating  the 
labeling  changes  in  this  final  rule  with 
implementation  of  the  new  OTC  "Drug 
Facts"  labeling  significantly  reduces  the 
costs  of  this  final  rule.  Also,  the  24- 
month  compliance  period  will  enable 
most  manufacturers  to  implement  the 
new  labeling  and  to  make  the  necessar>' 
manufacturing  adjustments  based  on  the 
seasonal  nature  of  these  cough-cold 
combination  drug  products.  The  agency 
rejected  an  exemption  for  small  entities 
because  the  new  labeling  and  revised 
formulations,  where  applicable,  are  also 
needed  by  consumers  who  purchase 
products  marketed  by  those  entities. 

The  agency  has  undertaken  important 
steps  to  reduce  the  burden  to  small 
entities.  Nevertheless,  some  entities, 
especially  those  firms  that  manufacture 
several  affected  products,  may  incur 
significant  impacts.  This  economic 
analysis,  together  with  other  relevant 
sections  of  this  document.  ser\'es  as  the 
agency's  final  regulatory-  flexibility 
analysis,  as  required  under  the 
Regulatory  Flexibility  Act. 

V.  Paperwork  Reduction  .\ct  of  1995 

FDA  concludes  that  the  labeling 
requirements  in  this  document  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  because  they 
do  not  constitute  a  "collection  of 
information  '  under  the  Paperwork 
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Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Rather,  the  labeling  is  a  "public 
disclosure  of  information  originally 
supplied  by  the  Federal  government  to 
the  recipient  for  the  purpose  of 
disclosure  to  the  public"  (5  CFR 
13203(r)(2)) 


\  i 


Alt 
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The  agency  has  determined  under  21 
CFR  25.31  (a)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
i.s  rt'ouirod 

\  1 1     t  imIci  <(lisiu 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and,  consequently, 
a  federalism  summary  impact  statement 
is  nnt  rf>quired. 
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Labeling,  Over-the-counter  drugs. 
Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  341  is    - 

PART  341      COLD.  COUGH    ALLERGY 
BRONCHODILATOR    AND 
ANTIASTHMATIC  DRUG  PRODUCTS 
FOR  OVER  THE-COUNTER  HUMAN 

USE 

1.  The  authority  citation  for  21  CFR 
part  341  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352.  353. 
355.  360.  371. 

2.  Section  341.40  is  added  to  subpart 
C  to  read  as  follows: 

'jj4'  4(~      Pcmitted  combinations  Qt  active 
ingredients. 

The  following  combinations  are 
permitted  provided  each  active 
ingredient  is  present  within  the  dosage 
limits  established  in  parts  341.  343.  and 
356  of  this  chapter  and  the  product  is 
labeled  in  accordance  with  §§  341.70  or 
341.85: 

(a)  Any  single  antihistamine  active 
ingredient  identified  in  §  341.12  may  be 
combined  with  any  generally  recognized 
as  safe  and  effective  single  analgesic- 
antipyretic  active  ingredient,  or  any 
combination  of  acetaminophen  with 
other  analgesic-antipyretic  active 
ingredients,  or  any  aspirin  and  antacid 
combination  provided  that  the  product 
is  labeled  according  to  §  341.85. 


(b)  Any  single  antitu^tdraine  active 
ingredient  identified  in  §  341.12  may  be 
combined  with  any  single  oral  nasal 
decongestant  active  ingredient 
identified  in  §  341.20(a)  provided  that 
the  product  is  labeled  according  to 
§341.85. 

(c)  Any  single  antihistamine  active 
ingredient  identified  in  §  341.12  may  be 
combined  with  any  single  oral  nasal 
decongestant  active  ingredient 
identified  in  §  341.20(a)  and  any 
generally  recognized  as  safe  and 
effective  single  analgesic-antipyretic 
active  ingredient,  or  any  combination  of 
acetaminophen  with  other  analgesic- 
antipyretic  active  ingredients,  or  any 
aspirin  and  antacid  combination 
provided  that  the  product  is  labeled 
according  to  §  341.85. 

(d)  Any  single  antihistamine  uctive 
ingredient  identified  in  §  341.12(a) 
through  (e)  and  (h)  through  (m)  may  be 
combined  with  any  single  oral 
antitussive  active  ingredient  identified 
in  §  341.14(a)(1)  through  (a)(4)  provided 
that  the  product  is  labeled  according  to 
§  341.85(c)(4).  Diphenhydramine  citrate 
in  §§  341.12(f)  and  341.14(a)(5)  or 
diphenhydramine  hydrochloride  in 

§§  341.12(g)  and  341.14(a)(6)  may  be 
both  the  antihistamine  and  the 
antitussive  active  ingredient  provided 
that  the  product  is  labeled  according  to 
§  341.70(a). 

(e)  Any  single  antihistamine  active 
ingredient  identified  in  §  341.12(a) 
through  (e)  and  (h)  through  (m)  may  be  ^ 
combined  with  any  single  oral 
antitussive  active  ingredient  identified 
in  §  341.14(a)(1)  through  (a)(4)  and  any 
single  oral  nasal  decongestant  active 
ingredient  identified  in  §  341.20(a) 
provided  that  the  product  is  labeled 
according  to  §  341 .85(c)(4). 
Diphenhydramine  citrate  in  §§  341.12(f) 
and  341  14(a)(5)  or  diphenhydramine 
hydrtx:hloride  in  §§  341.12(g)  and 
341.14(a)(6)  may  be  both  the 
antihistamine  and  the  antitussive  active 
ingredient  provided  that  the  product  is 
labeled  according  to  §  341.70(a). 

(f)  Any  single  antihistamine  active 
ingredient  identified  in  §  341.12(a) 
through  (e)  and  (h)  through  (m)  may  be 
combined  with  any  single  oral 
antitussive  active  ingredient  identified 
in  §  341.14(a)(1)  through  (a)(4)  and  any 
generally  recognized  as  safe  and 
effective  single  analgesic-antipyretic 
active  ingredient,  or  any  combination  of 
acetaminophen  with  other  analgesic- 
antipyretic  active  ingredients,  or  any 
aspirin  and  antacid  combination 
provided  that  the  product  is  labeled 
according  to  §  341.85(c)(4). 
Diphenhydramine  citrate  in  §§341.12(0 
and  341  14(a)(5)  or  diphenhydramine 
hydrochloride  in  §§  341.12(g)  and 


Federal  Register  '  \'nl    67,  No    24fi    Monday.  Dpc  embpi   23.  2002  ^ Rules  and  Regulations  7R1R9 


341.14(a)(6)  may  be  both  the 
antihistamine  and  the  antitussive  active 
ingredient  provided  that  the  product  is 
labeled  according  to  §  341.70(a). 

[g)  Any  single  antihistamine  active 
ingredient  identified  in  §  341.12(a) 
through  (e)  and  (h)  through  (m)  may  be 
combined  with  any  single  oral 
antitussive  active  ingredient  identified 
in  §  341.14(a)(1)  through  (a)(4)  and  any 
single  oral  nasal  decongestant  active 
ingredient  identified  in  §  341.20(a)  and 
any  generally  recognized  as  safe  and 
effective  single  analgesic-antipyretic 
active  ingredient,  or  any  combination  of 
acetaminophen  with  other  analgesic- 
antipyretic  active  ingredients,  or  any 
aspirin  and  antacid  combination 
provided  that  the  product  is  labeled 
according  to  §  341 .85(c)(4). 
Diphenhydramine  citrate  in  §§  341.12(f) 
and  341.i4(a)(5)  or  diphenhydramine 
hydrochloride  in  §§  341.12(g)  and 
341.14(a)(6)  may  be  both  the 
antihistamine  and  the  antitussive  active 
ingredient  provided  that  the  product  is 
labeled  according  to  §  341.70(a). 

(h)  Any  single  oral  antitussive  active 
ingredient  identified  in  §  341.14(a)(1) 
through  (a)(4)  may  be  combined  with 
any  single  expectorant  active  ingredient 
identified  in  §  341.18  provided  that  the 
product  is  labeled  according  to  §  341.85. 

(i)  Any  single  oral  antitussive  active 
ingredient  identified  in  §  341.14(a)  may 
be  combined  with  any  single  oral  nasal 
decongestant  active  ingredient 
identified  in  §  341.20(a)  provided  that 
the  product  is  labeled  according  to 
§341.85. 

(j)  Any  single  oral  antitussive  active 
ingredient  identified  in  §  341.14(a)(1) 
through  (a)(4)  may  be  combined  with 
any  single  oral  nasal  decongestant  active 
ingredient  identified  in  §  341.20(a)  and 
any  single  expectorant  active  ingredient 
identified  in  §  341.18  provided  that  the 
product  is  labeled  according  to  §  341.85. 

(k)  Any  single  antitussive  active 
ingredient  identified  in  §  341.14(a)  or 
(b)(2)  may  be  combined  with  any 
generally  recognized  as  safe  and 
effective  single  oral  anesthetic/analgesic 
active  ingredient,  or  any  combination  of 
anesthetic/analgesic  active  ingredients 
provided  that  the  product  is  available  in 
either  a  liquid  (to  be  swallowed)  or  a 
solid  dosage  form  (to  be  dissolved  in  the 
mouth  and  swallowed)  and  provided 
that  the  product  is  labeled  according  to 
§341.85.  If  the  combination  contains  a 
topical  antitussive,  the  product  must  be 
formulated  in  a  solid  dosage  form  to  be 
dissolved  in  the  mouth.  Menthol  in 
§  341.14(b)(2)  and  part  356  of  this 
chapter  may  be  both  the  antitussive  and 
the  anesthetic/analgesic  active 
ingredient  provided  that  the  product  is 
labeled  according  to  §  341.70(b). 


(1)  Any  single  oral  antitussive  active 
ingredient  identified  in  §  341.14(a)  may 
be  combined  with  any  generally 
recognized  as  safe  and  effective  single 
analgesic-antipyretic  active  ingredient. 
or  any  combination  of  acetaminophen 
with  other  axxalgesic-antipyretic  active 
ingredients,  or  any  aspirin  and  antacid 
combination  provided  that  the  product 
is  labeled  according  to  §  341 .85. 

(m)  Any  single  oral  antitussive  active 
ingredient  identified  in  §  341.14(a)  may 
be  combined  with  any  single  oral  nasal 
decongestant  active  ingredient 
identified  in  §  341.20(a)  and  any 
generally  recognized  as  safe  and 
effective  single  analgesic-antipyretic 
active  ingredient,  or  any  combination  of 
acetaminophen  with  other  analgesic- 
antipyretic  active  ingredients,  or  any 
aspirin  and  antacid  combination 
provided  that  the  product  is  labeled 
according  to  §  341.85. 

(n)  Any  single  oral  antitussive  active 
ingredient  identified  in  §  341.14(a)(1) 
through  (a)(4)  may  be  combined  with 
any  single  oral  nasal  decongestant  active 
ingredient  identified  in  §  341.20(a)  and 
any  single  expectorant  active  ingredient 
identified  in  §  341.18  and  any  generally 
recognized  as  safe  and  effective  single 
analgesic-antipyretic  active  ingredient, 
or  any  combination  of  acetaminophen 
with  .other  analgesic-antipyretic  active 
ingredients,  or  any  aspirin  and  antacid 
combination  provided  that  the  product 
is  labeled  according  to  §  341.85. 

(o)  Any  single  expectorant  active 
ingredient  identified  in  §341.18  maybe 
combined  with  any  generally  recognized 
as  safe  and  effective  single  analgesic- 
antipyretic  active  ingredient,  or  any 
combination  of  acetaminophen  with 
other  analgesic-antipyretic  active 
ingredients,  or  any  aspirin  and  antacid 
combination  provided  that  the  product 
is  labeled  according  to  §  341.85. 

(p)  Any  single  expectorant  active 
ingredient  identified  in  §  341.18  may  be 
combined  with  any  single  oral  nasal 
decongestant  active  ingredient 
identified  in  §  341.20(a)  provided  that 
the  product  is  labeled  according  to 
§341.85. 

(q)  Any  single  expectorant  active 
ingredient  identified  in  §  341.18  may  be 
combined  with  any  single  oral  nasal 
decongestant  active  ingredient 
identified  in  §  341.20(a)  and  any 
generally  recognized  as  safe  and 
effective  single  analgesic-antipyretic 
active  ingredient,  or  any  combination  of 
acetaminophen  with  other  analgesic- 
antipyretic  active  ingredients,  or  any 
aspirin  and  antacid  combination 
provided  that  the  product  is  labeled 
according  to  §  341.85. 

(r)  Any  single  oral  nasal  decongestant 
active  ingredient  identified  in 


§  341.20(a)  may  be  combined  with  any 
generally  recognized  as  safe  and  - 

effective  single  analgesic-antipyretic 
active  ingredient,  or  any  combination  of 
acetaminophen  with  other  analgesic- 
antipyretic  active  ingredients,  or  any 
aspirin  and  antacid  combination 
provided  that  the  product  is  labeled 
according  to  §  341.85. 

(s)  Any  single  oral  nasal  decongestant 
active  ingredient  identified  in 
§  341.20(a)  may  be  combined  with  any 
generally  recognized  as  safe  and 
effective  single  oral  anesthetic/analgesic 
active  ingredient  identified,  or  any 
combination  of  anesthetic/analgesic 
active  ingredients  provided  that  the 
product  is  available  in  either  a  liquid  (to 
be  swallowed)  or  a  solid  dosage  form  (to 
be  dissolved  in  the  mouth  and 
swallowed)  and  provided  that  the 
product  is  labeled  according  to  §  341.85. 

(t)  Any  single  oral  nasal  oecoiJgestant 
active  ingredient  identified  in 
§  341.20(a)  may  be  combined  with  any 
single  antitussive  active  ingredient 
identified  in  §  341.14(a)  or  (b)(2)  and 
anv  generally  recognized  as  safe  and 
effective  single  oral  anesthetic/analgesic 
active  ingredient,  or  any  combination  of 
anesthetic/analgesic  active  ingredients 
provided  that  fhe  product  is  available  in 
either  a  liquid  (to  be  swallowed)  or  a 
solid  dosage  form  (to  be  dissolved  in  the 
mouth  and  swallowed)  and  provided 
that  the  product  is  labeled  according  to 
§341.85.  If  the  combination  contains  a 
topical  antitussive,  the  product  must  be 
formulated  in  a  solid  dosage  form  to  be 
dissolved  in  the  mouth. 

(u)  Camphor  identified  in 
§  341.14(b)(1)  may  be  combined  with 
menthol  identified  in  §  341.14(b)(2)  and 
eucalyptus  oil  (1.2  to  1.3  percent) 
provided  that  the  product  is  available 
only  in  a  suitable  ointment  vehicle  and 
provided  that  the  product  is  labeled 
according  to  §  341.85. 

(v)  Levmetamfetamine  identified  in 
§  341.20(b)(1)  may  be  combined  with 
aromatics  (camphor  (54  milligrams 
(mg)),  menthol  (80  mg).  methyl 
salicylate  (11  mg).  and  lavender  oil  (4 
mg))  provided  that  the  product  is 
available  only  as  a  nasal  inhaler  and 
provided  that  the  product  is  labeled 
according  to  §  341 .85. 

(w)  Any  single  antitussive  active 
ingredient  identified  in  §  341.14(a)  or 
(b)(2)  may  be  combined  with  any 
generally  recognized  as  safe  and 
effective  single  oral  demulcent  active 
ingredient  provided  that  the  product  is 
available  in  either  a  liquid  (to  be 
swallowed)  or  a  solid  dosage  form  (to  be 
dissolved  in  the  mouth  and  swallowed) 
and  provided  that  the  product  is  labeled 
according  to  §341.85.  If  the 
combination  contains  a  topical 
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diititussive,  the  produLt  must  tje 
formulated  in  a  solid  dosage  form  to  be 
dissolved  in  the  mouth. 

(x)  Any  single  oral  nasal  decongestant 
active  ingredient  identified  in 
§  341.20(a)  may  be  combined  with  any 
generally  ret;ognized  as  safe  and 
effective  single  oral  demulcent  active 
ingredient  provided  that  the  product  is 
available  in  either  a  liquid  (to  be 
swallowed)  or  a  solid  dosage  form  (to  be 
dissolved  in  the  mouth  and  swallowed) 
and  provided  that  the  product  is  labeled 
according  to  §341.85. 

(y)  Any  single  antitussive  active 
ingredient  identified  in  §  341.14(a)  or 
(b)(2)  may  be  combined  with  any  single 
oral  nasal  decongestant  active 
ingredient  identified  in  §  341.20(a)  and 
any  generally  recognized  as  safe  and 
effective  single  oral  demulcent  active 
ingredient  provided  that  the  product  is 
available  in  either  a  liquid  (to  be 
swallowed)  or  a  solid  dosage  form  (to  be 
dissolved  in  the  mouth  and  swallowed) 
and  provided  that  the  product  is  labeled 
according  to  §  341 .85.  If  the 
combination  contains  a  topical 
antitussive,  the  product  must  be 
formulated  in  a  solid  dosage  form  to  be 
dissolved  in  the  mouth. 

(z)  Any  single  antitussive  active 
ingredient  identified  in  §  341.14(a)  or 
(b)(2)  may  be  combined  with  any 
generally  recognized  as  safe  and 
effective  single  oral  anesthetic/analgesic 
active  ingredient  or  any  combination  of 
anesthetic/analgesic  active  ingredients 
and  any  generally  recognized  as  safe 
and  effective  single  oral  demulcent 
active  ingredient  provided  that  the 
product  is  available  in  either  a  liquid  (to 
be  swallowed)  or  a  solid  dosage  form  (to 
be  dissolved  in  the  mouth  and 
swallowed)  and  provided  that  the 
product  is  labeled  according  to  §  341.85. 
if  the  combination  contains  a  topical 
antitussive,  the  product  must  be 
formulated  in  a  solid  dosage  form  to  be 
dissolved  in  the  mouth. 

(aa)  Any  single  oral  nasal 
decongestant  active  ingredient 
identified  in  §  341.20(a)  may  be 
combined  with  any  generally  recognized 
as  safe  and  effective  single  oral 
anesthetic/ analgesic  active  ingredient  or 
any  combination  of  oral  anesthetic/ 
analgesic  active  ingredients  and  any 
generally  recognized  as  safe  and 
effective  single  oral  demulcent  active 
ingredient  provided  that  the  product  is 
available  in  either  a  liquid  (to  be 
swallowed)  or  a  solid  dosage  form  (to  be 
dissolved  in  the  mouth  and  swallowed) 
and  provided  that  the  product  is  labeled 
according  to  §  341.85. 

(bb)  Any  single  antitussive  active 
ingredient  identified  in  §  341.14(a)  or 
(b)(2)  may  be  combined  with  any  single 


oral  nasal  decongestant  active 
ingredient  identified  in  §  341.20(a)  and 
any  generally  recognized  as  safe  and 
effective  single  oral  anesthetic/analgesic 
active  ingredient  identified  or  any 
combination  of  anesthetic/analgesic 
active  ingredients  and  any  generally 
recognized  as  safe  and  effective  single 
oral  demulcent  active  ingredient 
provided  that  the  product  is  available  in 
either  a  liquid  (to  be  swallowed)  or  a 
solid  dosage  form  (to  be  dissolved  in  the 
mouth  and  swallowed)  and  provided 
that  the  product  is  labeled  according  to 
§  34 1 .85.  If  the  combination  contains  a 
topical  antitussive,  the  product  must  be 
formulated  in  a  solid  dosage  form  to  be 
dissolved  in  the  mouth. 

3.  Section  341.70  is  amended  by 
addinc  paracraph  (b)  fn  n»ad  as  follows: 

«5  ,341   7Q      Labeling  ot  OTC  drug  products 
containing  'ngredients  that  are  used  tor 
treating  concurrent  symptoms  (in  eitt>er  a 
smgie-ingredient  or  combination  drug 

product  I 

«  •  ft 

(b)  Fur  products  containing  menthol 
identified  in  §§341.1 4(b)l2)  and 
356. 121  f)  of  this  chapter.  The  product 
contains  5  to  10  milligrams  menthol. 
The  labeling  of  the  product  contains  the 
established  name  of  the  drug,  if  any,  and 
identifies  the  product  as  a  "cough 
suppressant/oral  anesthetic"  or 
"antitussive  (cough  suppressant)/oral 
anesthetic."  The  indications  shall  be 
combined  from  §  341.74(b)  and  part  356 
of  this  chapter  The  warnings  shall  be 
combined  from  §  341.74(c)(1),  (c)(2),  and 
(c)(3)  and  part  356  of  this  chapter.  The 
directions  shall  be:  "Directions  |in  bold 
type)  (bullet)'  adults  and  children  2 
years  and  over:  dissolve  lozenge  slowly 
in  the  mouth.  Repeat  every  hour  as 
needed  or  as  directed  by  a  doctor, 
[bullet!  children  under  2  years  of  age: 
ask  a  doctor". 

4.  Section  341.85  is  added  to  subpart 
C  to  read  h^  f..ii..\vv 

§  341 .85     LatK?iing  ot  permitted 
combinations  ot  active  ingredients 

I'hi!  stdtumonts  ut  identity. 
indications,  warnings,  and  directions  for 
use,  respectively,  applicable  to  each 
ingredient  in  the  product  may  be 
combined  to  eliminate  duplicative 
words  or  phrases  so  that  the  resulting 
information  is  clear  and  understandable. 

(a)  Statement  of  identity.  For  a 
combination  drug  product  that  has  an 
established  name,  the  labeling  of  the 
product  states  the  established  name  of 
the  combination  drug  product,  followed 
by  the  statement  of  identity  for  each 
ingredient  in  the  combination,  as 


'See  §  201  66(bH4)  of  this  chapter  for  definition 
of  bullet  svmbol 


•■v!  iflishtil  111  I  hi' statement  of  identity 
sti  !!   IIS    t  till    ipplicable  OTC  drug 
moni  .J I  i  I < 1 1 ^   I (  t here  is  no  established 
nam*',  thi'  idht-luig  of  the  product  states 
the  statement  of  ni' n''.  for  each 
ingredient  in  the  cuiiibination,  as 
established  in  the  statement  of  identity 
sections  of  the  applicable  OTC  drug 
monographs,  unless  otherwise  stated  in 
this  paragraph  (a). 

(1)  For  permitted  combinations 
identified  in  §34 1.40(a).  (cl.  (f).  (g).  (I), 
(m).  in),  (oj.  (q),  and  (rl  containing  an 
analgesic-antipyretic  active  ingredient. 
The  analgesic-antipyretic  component  of 
the  product  shall  be  identified  as  a 
"pain  reliever"  or  "analgesic  (pain 
reliever)."  If  the  product  is  also  labeled 
to  relieve  fever,  then  the  analgesic- 
antipyretic  component  is  identified  as  a 
"pain  reliever-fever  reducer"  or 
"analgesic  (pain  reliever)-antipyretic 
(fever  reducer)." 

(2)  [Reserved! 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Uses,"  the  indication(s)  for  each 
ingredient  in  the  combination,  as 
established  in  the  indications  sections 
of  the  applicable  OTC  drug  monographs, 
unless  otherwise  stated  in  this 
paragraph  (b).  Other  truthful  and 
nonmisleading  statements,  describing 
only  the  indications  for  use  that  have 
been  established  and  listed  in  the 
applicable  OTC  drug  monographs  or 
listed  in  this  paragraph  (b),  may  also  be 
used,  as  provided  in  §  330.1(c)(2)  of  this 
chapter,  subject  to  the  provisions  of 
section  502  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  relating  to 
misbranding  and  the  prohibition  in 
section  301(d)  of  the  act  against  the 
introduction  or  delivery  for  introduction 
into  interstate  commerce  of  unapproved 
new  drugs  in  violation  of  section  505(a) 
of  the  act. 

(1)  For  permitted  combinations 
containing  an  analgesic-antipyretic 
active  ingredient  identified  in 

§341. 40(a).  (c).  (f).  (gl.  II).  (m).  (n).  (a), 
(q).  and  (r)  when  labeled  for  relief  of 
general  cough-cold  symptoms  and/or 
the  common  cold. 

(i)  The  labeling  for  the  analgesic- 
antipyretic  ingredients  states  "[bullet] 
temporarily  relieves  [bullet!  minor 
aches  and  pains  [bullet]  headache"  and 
'[bullet!  temporarily  reduces  fever". 

(ij)  The  labeling  for  the  cough-cold 
ingredient(s)  may  follow  a  separate 
bullet(s)  or  may  be  combined  with  the 
relieves  part  of  the  indication  in 
paragraph  (b)(l)(i)  of  this  section. 

(2)  For  permitted  combinations 
containing  an  analgesic-antipyretic 
active  ingredient  identified  in 

§341. 40(a).  (c).  (f).  (g).  (ml.  (q).  and  (r) 
when  labeled  for  relief  of  hay  fever/ 
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allergic  rtimitis  and/or  .sinusitis 
symptoms. 

'  (i)  The  labeling  for  the  analgesic- 
antipyretic  ingredients  states  "[bullet] 
temporarily  relieves  (bullet!  minor 
aches  and  pains  [bullet!  headache". 

(ii)  The  indication(s)  for  the  cough- 
cold  ingredient(s)  consists  of  the 
l&beiing  for  antihistamines  in 
§  341.72(b)(1)  or  (b)(2)  and/or  nasal 
decongestants  in  §341.80(b)(l)(ii)  and/ 
or  (b)(l)(iii).  as  appropriate,  and  the 
labeling  for  any  other  cough-cold 
ingredient  present  in  the  combination. 
This  labeling  may  follow  a  separate 
bullet(s)  or  may  be  combined  with  the 
indication  in  paragraph  (b)(2)(i)  of  this 
section. 

(3)  For  permitted  combinations 
containing  an  oral  analgesic-antipyretic 
active  ingredient  identified  in 

§  341.40(a).  (c).  (f),  (g),  (m).  (q).  and  (r) 
when  labeled  for  relief  of  general  cough- 
cold  symptoms  and/or  the  common  cold 
and  for  relief  of  hay  fever/allergic 
rhinitis  and/or  sinusitis  symptoms.  The 
labeling  states  both  indications  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(4)  For  permitted  combinations 
containing  an  oral  anesthetic-analgesic 
active  ingredient  identified  in 
§341.40(k).  (s).  (tj.  (z).  (aa).  and  (bb). 
The  labeling  for  the  anesthetic-analgesic 
ingredients  in  part  356  of  this  chapter 
should  be  used. 

(5)  For  permitted  combinations 
containing  camphor,  menthol,  and 
eucalyptus  oil  identified  in  §341.40(u). 
The  labeling  for  antitussive  ingredients 
in  §  341.74(b)  should  be  used. 

(6)  For  permitted  combinations 
containing  levmetamfetamine  with 
aromatics  identified  in  §341.40(v).  The 
labeling  for  nasal  decongestant 
ingredients  in  §  341.80(b)  should  be 
used. 

(7)  Other  allowable  statements.  In 
addition  to  the  required  information 
identified  in  paragraph  (b)  of  this 
section,  the  labeling  of  the  combination 
drug  product  may  contain  any  of  the 
"other  allowable  statements"  (if  any), 
that  are  identified  in  the  applicable  OTC 
drug  monographs,  provided  such 
statements  are  neither  placed  in  direct 
conjunction  with  information  required 
to  appear  in  the  labeling  nor  occupy 
labeling  space  with  greater  prominence 
or  conspicuousness  than  the  required 
information. 

(c)  Warnings.  The  labeling  of  the 
product  states,  under  the  heading 
"Warnings,"  the  warning(s)  for  each 
ingredient  in  the  combination,  as 
established  in  the  warnings  sections  of 
the  applicable  OTC  drug  monographs, 
unless  otherwise  stated  in  paragraph  (c) 
of  this  section. 


(1)  For  permitted  combinations 
containing  an  antitussive  and  an 
analgesic-antipyretic  identified  in 
§  341.40(f).  (g).  (I),  and  (mj.The  labeling 
states  the  following  warnings: 

(i)  For  products  labeled  only  for 
adults.  The  following  warning  should 
be  used  instead  of  the  warnings  in 
§  341.74(c)(1)  and  part  343  of  this 
chapter:  "Stop  use  and  ask  a  doctor  if 
(in  bold  type!  [bullet]  pain  or  cough  gets 
worse  or  lasts  more  than  7  days  [bullet] 
fever  gets  worse  or  lasts  more  than  3 
days  [bullet]  redness  or  swelling  is 
present  [bullet]  new  symptoms  occur 
[bullet]  cough  comes  back  or  occurs 
with  rash  or  headache  that  lasts.  These 
could  be  signs  of  a  serious  condition." 

(ii)  For  products  labeled  only  for 
children  under  12  years  of  age.  The 
following  warning  should  be  used 
instead  of  the  warnings  in  §  341.74(c)(3) 
and  part  343  of  this  chapter:  "Stop  use 
and  ask  a  doctor  if  (in  bold  type]  [bullet] 
pain  or  cough  gets  worse  or  lasts  more 
than  5  days  [bullet]  fever  gets  worse  or 
lasts  more  than  3  days  [bullet]  redness 
or  swelling  is  present  [bullet]  new 
symptoms  occur  [bullet!  cough  comes 
back  or  occurs  with  rash  or  headache 
that  lasts.  These  could  be  signs  of  a 
serious  condition." 

(iii)  For  products  labeled  for  both 
adults  and  for  children  under  12  years 
of  age.  The  following  warning  should  be 
used  instead  of  the  warnings  in 
§  341.74(c)(2)  and  part  343  of  this 
chapter:  "Stop  use  and  ask  a  doctor  if 
[in  bold  type]  [bullet]  pain  or  cough  gets 
worse  or  lasts  more  than  5  days 
(children)  or  7  days  (adults)  [bullet] 
fever  gets  worse  or  lasts  more  than  3 
days  [bullet]  redness  or  swelling  is 
present  [bullet]  new  symptoms  occur 
[bullet]  cough  comes  back  or  occurs 
with  rash  or  headache  that  lasts.  These 
could  be  signs  of  a  serious  condition." 

(2)  For  permitted  combinations 
containing  an  expectorant  and  an 
analgesic-antipyretic  identified  in 
§341.40(o).  The  labeling  states  the 
following  warnings: 

(i)  For  products  labeled  only  for 
adults.  The  warning  in  paragraph 
(c)(l)(i)  of  this  section  should  be  used 
instead  of  the  warnings  in  §  341.78(c)(3) 
and  part  343  of  this  chapter. 

[n]  For  products  labeled  only  for 
children  under  12  years  of  age.  The 
warning  in  paragraph  (c)(l)(ii)  of  this 
section  should  be  used  instead  of  the 
warnings  in  §  341 .78(c)(3)  and  part  343 
of  this  chapter. 

(iii)  For  products  labeled  for  both 
adults  and  for  children  under  12  years 
of  age.  The  warning  in  paragraph 
(c)(l)(iii)  of  this  section  should  be  used 
instead  of  the  warnings  in  §  341.78(c)(3) 
and  part  343  of  this  chapter. 


(3)  For  permitted  combinations 
containing  a  nasal  decongestant  and  an 
analgesic-antipvretic  identified  in 
§  341.40(c).  lg),'(m).  (n).  (q).  and  (r).  The 
labeling  states  the  following  warnings: 

(i)  For  products  labeled  only  for 
adults.  The  following  warning  should 
be  used  instead  of  the  warnings  in 
§341.80(c)(l)(i)(B)and  part  343  of  this 
chapter:  "Stop  use  and  ask  a  doctor  if 
[in  bold  type]  [bullet]  pain  or  nasal 
congestion  gets  worse  or  lasts  more  than 
7  days  [bullet]  fever  gets  worse  or  lasts 
more  than  3  days  [bullet]  redness  or 
swelling  is  present  [bullet]  new- 
symptoms  occur". 

(ii)  For  products  labeled  for  only 
children  under  12  years  of  age.  The 
following  warning  should  be  used 
instead  of  the  warnings  in 
§341.80(c)(l)(ii)(B)  and  part  343  of  this 
chapter:  "Stop  use  and  ask  a  doctor  if 
[in  bold  type]  [bullet]  pain  or  nasal 
congestion  gets  worse  or  lasts  more  than 
5  days  [bullet]  fever  gets  worse  or  lasts 
more  than  3  days  [bullet]  redness  or 
swelling  is  present  [bullet]  new 
symptoms  occur". 

(iii)  For  products  labeled  for  both 
adults  and  children  under  12  years  of 
age.  The  following  warning  should  be 
used  instead  of  the  warnings  in 
§  341.80(c)(l)(iii)  and  part  343  of  this 
chapter:  "Stop  use  and  ask  a  doctor  if 
(in  bold  type]  [bullet]  pain  or  nasal 
congestion  gets  worse  or  lasts  more  than 
5  days  (children)  or  7  days  (adults) 
[bullet]  fever  gets  worse  or  lasts  more 
than  3  days  [bullet]  redness  or  swelling 
is  present  [bullet]  new  symptoms 
occur". 

(4)  For  permitted  combinations 
containing  an  antihistamine  combined 
with  an  oral  antitussive.  The  labeling 
states  the  warning  "When  using  this 
product  (in  bold  type]  [bullet]  may 
cause  marked  drowsiness."  The  word 
"marked"  may  be  deleted  from  the 
warning  upon  petition  under  the 
provisions  of  §  10.30  of  this  chapter 
provided  adequate  data  are  submitted  to 
demonstrate  that  the  combination 
product  does  not  cause  a  significant 
increase  in  drowsiness  as  compared 
with  each  active  ingredient  when  tested 
alone.  The  petition  and  the  data  it 
contains  will  be  maintained  in  a 
permanent  file  for  public  review  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane.  rm.  1061.  Rockville, 
MD  20852. 

(5)  For  permitted  combinations 
containing  camphor,  menthol,  and 
eucalyptus  oil  identified  in  §341.40(u). 
The  labeling  states  the  warnings  for 
topical  antitussive  ingredients  in 

§  341.74(c). 
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[1)1  tor ptTUMttra  conUiimiliuii^ 
containing  levnwtamfetamine  with 
aromatics  identified  in  §  34 1  401  v I.  The 
labeling  states  the  warnings  for  topical 
nasal  decongestant  ingredients  in 
§  341.80(c)(2). 

(d)  Directions.  The  labeling  of  the 
product  states,  under  the  heading 
"Directions,"  directions  that  conform  to 
the  directions  established  for  each 
ingredient  in  the  directions  sections  of 
the  applicable  OTC  drug  monographs, 
unless  otherwise  stated  in  paragraph  (d) 
of  this  section.  When  the  time  intervals 
or  age  limitations  for  administration  of 
the  individual  ingredients  differ,  the 
directions  for  the  combination  product 
may  not  exceed  any  maximum  dosage 
limits  established  for  the  individual 
ingredients  in  the  applicable  OTC  drug 
monograph. 

(1)  For  permitted  combinations 
containing  an  anesthetic/analgesic  and/ 
or  a  demulcent  in  a  liquid  dosage  form 
identified  in  §34l.40(k}.  (s).  It),  (wj.  (x). 
(y).  Iz).  (aa).  and  Ibb).  The  labeling 
states  "(optional,  bullet]  gargle,  swish 
around,  or  keep  in  the  mouth  for  at  least 
1  minute  and  then  swallow.  Do  not  spit 
out." 

(2)  For  permitted  combinations 
containing  camphor,  menthol,  and 
eucalyptus  oil  identified  in  §.141.40(ul. 
The  labeling  states  the  directions  for 
topical  antitussive  ingredients  in 

§  341.74(d). 

(3)  For  permitted  combinations 
containing  levmetamfetamine  with 
aromatics  identified  in  §341.40(v).  The 
labeling  states  the  directions  for  topical 
nasal  decongestant  ingredients  in 
§341.80(d)(2)(i)  and  (d)(2)(viii). 

DalKi]   Aumisl  20.  2002 
Margaret  M.  Dotzel, 
.Assistant  (Jomniissioner  for  Policy- 
IKK  Doc.  02-32158  Filed  12-20-02:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admimstrafion 

21  CFR  Part  500 
[Docket  No  01N-0401) 

HIN  i.Wlif    AC45 

Revision  ot  the  Definition  of  the  Term 
No  Residue     m  the  New  Anim.il  Drug 
Regulations 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 


regulations  regarding  carcinogenic 
compounds  used  in  food-producing 
animals.  Specifically.  FDA  is  deleting 
the  operational  definition  of  the  term 
"no  residue"  and  is  making  conforming 
amendments  to  other  parts  of  these 
regulations.  FDA  is  making  these 
amendments  in  response  to  a  legal 
opinion  issued  by  the  Department  of 
justice  (DOI),  Office  of  Legal  Counsel, 
which  concluded  that  the  operational 
definition  of  "no  residue"  is  not  legally 
supportable. 

DATES:  This  rule  is  effective  January  22. 
:'()()  >, 

COR  FURTHER  INFORMATION  CONTACT: 

titevon  U.  brynes.  Lenter  lur  Veterinary 
Medicine  (HJFV-lSl).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  I'nHS"^,    ^ni -827-6975. 
SUPPLEMENTARY  INFORMATION: 

1.  H.ii  kurniiiiii 

In  the  Fedtr  .il  Register  of  January  17. 
2002  (67  FK  ^JH4).  KUA  proposed  a  rule 
amending  its  regulations  regarding 
carcinogenic  compounds  used  in  food- 
producing  animals.  Specifically,  the 
agency  proposed  to  delete  the 
operational  definition  of  the  term  "no 
residue"  and  proposed  to  make 
conforming  amendments  to  other  parts 
of  these  regulations.  FDA  proposed 
these  amendments  in  response  to  a  1995 
legal  opinion  issued  by  the  DOJ.  Office 
of  Legal  Counsel,  which  concluded  that 
the  operational  definition  of  "no 
residue"  is  not  legally  supportable.  Wo 
provided  90  days  for  comment  on  the 
proposed  rule. 

FDA  proposed  the  original  regulations 
regarding  rart:inogenic  compounds  used 
in  food-producing  animals  in  the 
Federal  Register  of  October  31,  1985  (50 
FR  45530).  in  order  to  implement  the 
diethylstilbestrol  (DES)  proviso  of  the 
Delaney  Clause  in  sections  409.  512. 
and  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  348. 
360b.  and  379e).  The  DES  proviso 
provides  that  FDA  can  approve  an 
animal  feed  additive  or  a  new  animal 
drug  that  induces  cancer  if  we  find  that 
"no  residue"  of  such  additive  or  drug 
"*    •    *  will  be  found  (by  methods  of 
examination  prescribed  or  approved  by 
the  Secretary  by  regulations  *   *    *),  in 
any  edible  portion  of  such  animals  after 
slaughter*   *    *"  (see,  e.g.,  excerpts 
from  21  U.S.C.  360b(d)(l)(I)).  We  issued 
final  regulations  based  on  this  proposal 
in  the  Federal  Register  of  December  31. 
1987  (52  FR  49.=i72). 

The  final  rule,  which  was  codified  in 
part  500  (21  CFR  part  500)  at  §§  500.80 
through  500.92.  included  an  operational 
definition  of  "no  residue"  (§  500.84). 
That  definition  provides  FDA  will 


consider  tlidt  "no  residue"  of  a 
carcinogenic  compound  remains  in  the 
edible  tissue  of  treated  animals  when 
the  '■  •    •   *  concentration  of  the  residue 
of  carcinogenic  concern  in  the  total  diet 
of  people  will  not  exceed  S„  *   *    *. " 
Section  500.82  defines  S.,  as  "the 
concentration  of  the  test  compound  in 
the  total  diet  of  test  animals  that 
corresponds  to  a  maximum  lifetime  risk 
of  cancer  in  the  test  animals  of  1  in  1 
million  *    *   *."  Section  500.82  further 
provides  that  FDA  will  assume  that  this 
"S„  will  correspond  to  the  concentration 
of  residue  of  carcinogenic  concern  in 
the  total  human  diet  that  represents  no 
significant  increase  in  the  risk  of  cancer 
to  people."  Therefore,  under  these 
regulations,  it  is  possible  for  a  residue 
detected  by  the  method  approved  by 
FDA  to  be  considered  "no  residue."  if 
the  detec-table  residue  is  below  the  level 
that  corresponds  to  a  maximum  lifetime 
risk  of  cancer  in  the  test  animals  of  1  in 
1  million  ("insignificant  risk"  or  "no 
significant  risk"  level). 

In  the  final  rule  of  December  31,  1987. 
we  explained  the  rationale  for  this 
operational  definition  of  "no  residue." 
The  preamble  to  the  final  rule  stated: 

Application  of  *   *    *  the  "DES  Proviso." 
hinges  therefore  on  the  finding  of  "no 
residue"  of  the  substance  in  edible  products. 

As  a  practical  matter,  however,  FDA  has 
been  unable  to  conclude  that  no  trace  of  any 
given  substance  will  remain  in  edible 
produ(?ls.  The  new  procedures,  therefore, 
provide  an  operational  definition  of  "no 
residue."  That  is,  the  procedures  are 
designed  to  permit  the  determination  of  the 
concentration  of  residue  of  a  carcinogenic 
compound  that  presents  an  insignificant  risk 
of  cancer  to  the  consuming  public.  That 
concentration  corresponds  to  a  maximum 
lifetime  risk  of  cancer  to  the  test  animal  on 
the  order  of  1  in  1  million.  Thus,  the 
pr(K;edures  provide  for  a  quantitative 
Hstimation  of  the  risk  of  cancer  presented  by 
the  residues  of  a  carcinogenic  compound 
proposed  for  use  in  food-producing  animals. 
"No  residue"  remains  in  food  products  when 
conditions  of  use.  including  any  required 
preslaughter  withdrawal  period  or  milk 
discard  time,  ensure  that  the  concentration  of 
the  residue  of  carcinogenic  concern  in  the 
total  diet  of  people  will  not  exceed  the 
concentration  that  has  been  determined  to 
present  an  insignificant  risk. 
(52  FR  49572.  December  31.  1987.) 

On  October  13,  1995.  the  DOJ.  Office 
of  Legal  Counsel,  responding  to 
questions  posed  by  the  Environmental 
Protection  Agency  and  FDA.  issued  a 
legal  opinion  entitled  "The  Food  and 
Drug  Administration's  Discretion  to 
Approve  Methods  of  Detection  and  to 
Define  the  Term  "No  Residue"  Pursuant 
to  the  Federal  Food.  Drug,  and  Cosmetic 
Act"  (DO)  Opinion  on  FDA 
Implementation  of  the  DES  Proviso) 
(Ref  1).  One  of  the  questions  addressed 
by  the  opinion  asked  whether  FDA  has 
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the  discretion  to  determine  that  an 
edible  tissue  contains  "no  residue" 
when  a  method  of  detection  reveals  the 
presence  of  residues  of  carcuiugenu 
concern  that  is  below  the  "no  significant 
risk"  level 

in  consid'Ting  that  question,  the  DO] 
reasoned  that  'Igjiving  'no  residue'  its 
ordinary  meaning,  the  detected  presence 
of  any  residue  by  an  approved  method 
would  be  incompatible  with  a  finding  of 
'no  residue.'  and  thus  would  preclude  a 
finding  that  the  IDES)  proviso  applies." 
Furthermore,  the  opinion  stated  that 
"[tlhere  is  nothing  *  *  *  to  suggest  that 
a  finding  of  no  residue'  could  be  based 
upon  the  detected  presence  of  residue, 
however  insignificant  *  *  *." 

This  conclusion  that  "FDA  may  not 
accept  a  finding  that  residue  is  present, 
but  below  the  'no  significant  risk'  level, 
as  satisfying  the  statutory  requirement 
of  'no  residue,' "  contradicts  FDA's 
present  operational  definition  of  "no 
residue"  issued  in  §  500.84.  This  final 
rule  amends  the  regulations  to  make 
them  consistent  with  the  DOJ  legal 
opinion. 

Specifically,  the  agency  is  revising  the 
regulations  to  delete  the  operational 
definition  of  "no  residue."  Therefore, 
for  a  substance  to  be  approved  under  the 
DES  proviso,  no  residue  can  be 
detectable  by  the  approved  regulatory 
method:  that  is,  any  residue  in  the  target 
tissue  must  be  nondetectable  or  below 
the  limit  of  detection  (LOD)  of  the 
approved  regulatory'  method.  Inasmuch 
as:  (1)  The  regulatory  method  currently 
is  defined  in  §  500.82  as  the  aggregate  of 
all  experimental  procedures  for 
measuring  and  confirming  the  presence 
of  the  marker  residue  in  the  target  tissue 
and  (2)  FDA  must,  for  ^egulato^^  and 
scientific  reasons,  be  capable  of 
identifying  the  detected  residue  with  d 
high  degree  of  certainty,  FD.A  is  defining 
the  LOD,  for  the  purposes  of  this  rule, 
as  the  lowest  concentration  of  analyte 
that  can  be  confirmed  by  the  approved 
regulatorv  method. 

Thus,  t^ie  sponsor  of  a  carcinogenic 
compound  must  satisfy  the  following 
conditions  with  respect  to  the  sponsor's 
proposed  regulatory  method.  First,  the 
sponsor  must  provide  a  method  that  is 
at  least  capable  of  reliably  quantitating 
residues  at  and  above  the  R,,,  (the 
concentration  of  marker  residue  that  the 
regulatorv  method  must  be  capable  of 
measuring  in  the  target  tissue),  which 
we  will  continue  to  calculate  in  the 
manner  provided  in  the  current 
regulations  in  §§  500.80  through  500.92. 
Therefore.  FD.A  will  use  the  "no 
significant  risk  "  level  determined 
through  appropriate  toxicological 
testing  as  a  benchmark  for  assessing  the 
acceptability  of  a  regulatory  method. 


Second,  under  the  final  regulations,  a 
sponsor  must  provide  sufficient  data  to 
permit  us  to  estimate  the  LOD  of  the 
method  as  defined  previously  and  in 
proposed  §  500.82.  Given  the  first 
requirement,  the  LOD  will  likely  be 
below  the  Rm.  ^d  consequently,  the 
LOD  will  replace  the  Rm  as  the  "no 
residue"  determinant. 

Under  the  final  regulations,  we  have 
defined  the  LOD  as  the  lowest 
concentration  of  analyte  that  can  be 
confirmed  by  the  approved  regulatory 
method.  Believing  that  there  are  several 
valid  procedures  to  estimate  the  LOD, 
we  have  chosen  not  to  specify  in  this 
final  rule  any  one  specific  procedure  or 
protocol  as  a  standard  requirement  for 
establishing  the  LOD.  Thus,  under  the 
final  rule,  we  will  consider  and  evaluate 
any  reasonable,  generally  recognized 
procedure  that  is  consistent  with  the 
aims  and  requirements  of  regulatory 
exposure  estimation  and  risk  assessment 
practices  of  FDA 

II.  Comments  on  the  Proposed  Rule 

The  agency  received  no  comments  on 

the  proposed  rule 

III.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  impacts  of 
this  final  rule.  The  agency  has 
determined  under  21  CFR  25.30(h)  that 
this  action  is  of  a  tvpe  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  Therefore,  neither  an 
envirfinmental  assessment  nor  an 
environmental  impact  statement  is 
required 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866, 
the  Regulatory  Flexibility  Act  (."i  U.S.C. 
601-612),  and  the  I'nfunded  Mandates 
Reform  .\c\  of  199.5  (2  U  S.c;,  1501  et 
seq.].  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulator.'  alternatives  and. 
v\hen  regulation  is  necessary,  to  select 
regulatorv  approaches  that  maximize 
net  benefits  (including  potential 
.economic,  environmental,  public  health 
and  safetv,  and  other  advantages: 
distributive  impacts;  and  equity).  The 
Regulatory  Flexibility  Act  requires 
agencies  to  examine  regulatory 
alternatives  for  small  entities,  if  the  rule 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  agencies  prepare  a  written 
statement  of  anticipated  costs  and 
benefits  before  requiring  any 
expenditure  by  State,  local,  and  tribal 


governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  miUion  in  any 
one  year  (adjusted  annually  for 
inflation). 

We  conclude  that  this  final  rule  is 
consistent  with  the  principles  set  forth 
in  the  Executive  order  and  in  these  two 
statutes.  We  expect  only  ver\'  slight,  if 
any,  compliance  costs  to  result  from  the 
final  rule.  As  a  result,  the  final  rule  is 
not  a  significant  regulator}'  action  as 
defined  by  the  Executive  order  and  so 
is  not  subject  to  review  under  the 
Executive  order.  Further,  we  certify  that 
the  final  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Unfunded  Mandates  Reform  Act 
does  not  require  FDA  to  prepare  a 
statement  of  costs  and  benefits  for  the 
final  rule,  because  the  final  rule  is  not 
expected  to  result  in  any  1-year 
expenditure  that  would  exceed  $100 
million  adjusted  for  inflation.  The 
current  inflation-adjusted  statutory 
threshold  is  about  SI  10  million. 

We  are  amending  the  regulations 
regarding  the  carcinogenic  compounds 
used  in  food-producing  animals  by 
deleting  the  operational  definition  of 
"no  residue."  Under  the  final  rule,  for 
a  carcinogenic  compound  to  be 
approved,  no  residue  of  the  compound 
can  be  detectable  using  an  approved 
regulator}'  method.  Any  residue  in  the 
target  tissue  would  have  to  be 
nondetectable  or  below  the  LOD. 

As  stated  previously,  we  are  making 
this  change  in  response  to  a  DOJ 
opinion  that  the  current  operational 
definition  of  "no  residue  "  is  not  legally 
supportable.  The  benefit  of  this  change 
would  be  an  increase  in  the  clarity  of 
the  current  regulations  concerning 
carcinogenic  compounds  used  in  food- 
producing  animals. 

The  deletion  of  the  definition  is  not 
expected  to  impose  any  measurable 
compliance  costs  on  the  sponsors  of 
compounds  that  are  submitted  to  us  for 
approval  as  new  animal  drugs  or  feed 
additives.  The  submission  of  data  to 
meet  the  requirements  of  the  final  rule 
will  be  in  place  of,  and  nearly  identical 
to,  data  that  were  submitted  to  meet  the 
operational  definition  of  "no  residue," 
We  do  not  expect  a  noticeable  increase 
in  the  level  of  effort  expended  in 
preparing  a  submission.  To  the  extent 
tliat  incremental  compliance  costs  exist, 
we  believe  them  to  be  inconsequential. 
In  theory,  another  result  of  this  final 
rule  might  be  the  possible  increase  in 
the  withdrawal  period  for  some  number 
of  compounds  submitted  for  approval, 
which  would  represent  some  loss  of 
value  to  the  sponsor.  We  do  not  have 
the  data  to  estimate  this  value,  but 
believe  it  to  be  very  small. 
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The  Regulatory  Flexibility  Act 
requires  agencies  to  examine  regulatory 
alternatives  for  small  entities,  if  the  rule 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Since  we  have  determined  that 
the  possible  compliance  costs  to  any 
sponsor  would  be  extremely  small,  if 
they  occur  at  all.  we  are  certifying  that 
the  final  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
further  small  business  analysis  is 
required. 

V.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  final  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in- 
the  Executive  order  and,  consequently, 
a  federalism  summary  impact  statement 
is  not  required 

VI.  Paperwork  Kcdui  tioii   Vi  t  ul  nt95 

The  information  collected  in  §  500.88 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
OMB  control  number  0910-0032.  This 
final  rule  amends  §  500.88  but  does  not 
substantively  modify  the  information 
collection.  Therefore,  clearance  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

The  following  reference  has  been 
placed  on  display  in  the  n<i( Ids 
Management  Branch  (sf-  addresses) 
and  may  be  seen  by  interusiuu  pcTbuns 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  U.S.  Department  of  Justire,  "The  Food 
and  Drug  Administration's  Discretion  to 
Approve  Methods  of  Detection  and  to  DeHne 
the  Term  'No  Residue'  Pursuant  to  the 
Federal  Food.  Drug,  and  Cosmetic  Act: 
Memorandum  Opinion  for  the  AHKistanl 
Administrator  and  General  (Counsel 
Environmental  Prote<:tion  Agency  and  the 
Ckineral  (Counsel  Department  of  Health  and 

Hiini.in    <?..rv  i.  ..^        Hi  t,  ilwr    1    t      1  U'l'i 

l.iNt  ol  Sul))«-(  Is  111  J  M  i  K  J'.irl    .00 

Animal  drugs.  Animal  feeds.  Cancer, 
Labeling,  Packaging  and  containers. 
Polychlorinated  biphenyls  (KIBs). 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs,  21  CFR  part  500  is 
amended  as  follows: 

PART  500— GENERAL 

1.  The  authority  citation  for  21  CFR 
part  500  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  :f31.  342,  343. 
,}48.  351.  352,  353.  360b.  371. 

§  bOO  80     [Amended] 

2.  Section  500.80  Scope  of  this 
subpart  is  amended  in  paracraph  (a)  in 
the  third  sentence  \i\  rtin   \  ing  the 
phrase  "provides  an  operational 
definition  of  nn  residue  and". 

§500  82     [Amended] 

3.  Section  500.82  Definitions  is 
amended  in  paragraph  (b)  as  follows: 

a.  By  alphabetically  adding  "Limit  of 
detection  (IX)D)  means  the  lowest 
concentration  of  analyte  that  can  be 
confirmed  by  the  approved  regulatory 
method."; 

b.  By  removing  fi-om  the  definition  of 
" Marker  residue"  the  phrase  "permitted 
concentration"  and  by  adding  in  its 
place  "Sm": 

c.  By  removing  from  the  definition  of 
" Preslaugbter  withdrawal  period  or  milk 
discard  time"  the  phrase  "for  the 
residue  of  carcinogenic  concern  in  the 
edible  product  to  deplete  to  the 
concentration  that  will  satisfy  the 
o(>erational  definition  of  no  residue" 
and  by  adding  in  its  place  "at  which  no 
residue  is  detectable  in  the  edible 
product  using  the  approved  regulatory 
method  (i.e..  the  marker  residue  is 
below  the  LOD)  ", 

d.  By  removing  from  the  definition  of 
"Rm"  the  phrase  "in  the  last  tissue  to 
deplete  to  its  permitted  concentration": 
and 

e.  By  removing  the  definition  of  "S^ 
"  and  by  adding  in  its  place  "Sm  means 
the  concentration  of  residue  in  a 
specific  edible  tissue  corresponding  to  a 
maximum  lifetime  risk  of  cancer  in  the 
test  animals  of  1  in  1  million" 

4.  Section  500.84  is  amended  by 
revising  the  section  heading  and 
paragraph  (c)(2)  and  by  adding  two 
sentences  at  the  end  of  paragraph  (c)(1) 
and  adding  paragraph  (c)(3)  to  read  as 
follow 

§500  &J     Conditions  lor  approval  of  the 
sponsored  compound 
*  «  ft  a  * 

(c)*    •    * 

(1)  *   •   *  Because  the  total  diet  is  not 
derived  from  food-producing  animals, 
FDA  will  make  corrections  for  food 
intake.  FDA  will  designate  as  S^  the 
concentration  of  residue  in  a  specific 
edible  tissue  corresponding  to  a 
maximum  lifetime  risk  of  cancer  in  test 
animals  of  1  in  1  million. 


(2)  From  the  appr(.[)ri,itt'  residue 
chemistry  data  KII.X  v\il!  laiiulatethe 
R„,  as  described  in  §  5iiU  H6i(  )  The 
sponsor  must  provide  ,i  rej^uiatory 
methini  111  ,i(  <  nrdani  •■  with  «»  500. 88(b). 
FDA  will  .  all  ulatf  thf  l.OD  of  the 
methnii  irniii  data  siihinitted  bv  the 
sponsor  under  §  500  HH  Thi'  l.OD  must 
be  less  than  or  equal  ti>  K„. 

(3)  FDA  will  conclude  that  the 
provisions  of  this  subpart  are  satisfied 
whm  no  residue  of  the  compound  is 
detectable  (that  is.  the  marker  residue  is 
below  thf  i.OIV)  iisini;  the  approved 
regulat(ir\  ini'tfunl  iiii(i>';  ttu- conditions 
of  use  of  t))f  ^[li  >ii^    ri-^i  <  ^  ini[''  .imd, 
including  am  r^'qi^iri-i!  |  r>'v:<i!i>;hter 

u  ithdrawal  peril  id  oi  [iiiik  diM  ard  tune. 

5.  Section  500.88  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§500  88     Regulatory  method 

•  *  *  *  « 

(b)  The  regulatory  method  must  be 
able  to  confirm  the  identity  of  the 
mcirker  residue  in  the  target  ti.ssue  at  a 
minimum  concentratum  correspcinding 
to  th<'  K      !  TiA  will  determine  the  LOD 
from  ttic  suhmitted  analvtu  al  method 
validation  data. 

.  '  FDA  will  piihii-h  ill  !!!-•  Federal 
Register  the  i  nmji!''!'    rci;iil.itiir\ 
method  for  ascertaining  the  marker 
residue  in  the  target  tissue  in 
accordance  with  the  provisions  of 
sections  409(c)(3)(A),  512(d)(l)(I),  and 
721(b)(5)(B)  of  the  act. 

Dated  Derember  17,  2002. 
M,iru.iifl  M    l)<il/fl. 
Assistant  Lomnussionerfor  Policy. 
|FR  Dot    02-32:iR  Filed  12-20-02:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TD9033I 

RIN  154S-BB36 

Section  6038 — Returns  Required  With 
Respect  to  Controlled  Foreign 
Partnerships 

AGENCY:  Internal  Revenue  Service  (IRS), 

7r'Msiir\'. 

ACTION:  Final  and  temporary  regulation. 

summary:  This  document  contains  final 
and  temporar\'  regulations  relating  to 
controlled  foreign  partnerships.  This 
document  requires  that  the  United 
States  partner  must  follow  the  filing 
requirements  that  are  specified  in  the 
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instructions  for  Form  8865.  The  text  of 
the  temporarv  regulation  also  serves  as 
the  text  of  the  proposed  regulation  set 
forth  in  the  Proposed  Rules  section  in 
this  issue  of  the  Federal  Register 
DATES:  Efif^rtive  Date  These  regulations 
are  effective  December  23.  2002 

Apphi  ability  Date  For  dates  of 
applu.ahility.  see  «»6i  1.6038-3(1)  and 
1  6038- .<Til) 

FOR  FURTHER  INFORMATION  CONTACT: 
Tasheaya  Warren.  (202)  622-3860  (not  a 
tull-free  number) 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  .^ct  (5  I'.S.C. 
553J.  For  this  reason,  the  collection  of 
information  contained  in  these 
regulations  has  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1545-1617.  Responses 
to  this  collection  of  information  are 
mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
di.splavs  a  valid  OMB  control  number 

For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  the 
collection  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposfd 
Rules  section  of  this  issue  of  the  Federal 
Regi.ster. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  mav 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  2b 
U.S.C.  6103. 

Background 

in  1997.  Congress  amended  section 
6038  to  require  information  reporting  by 
certain  United  States  persons  with 
direct  and  indirect  interests  in 
controlled  foreign  partnerships  (CFPs). 
Treas.  Reg.  §  1.6038-3  was  published  in 
1999  (TD  8850,  64  FR  72545  (1999))  (the 
"1999  Final  Regulations  ")  and  provides 
guidance  regarding  the  reporting 
requirements  under  section  6038  with 
respect  to  CFPs.  A  United  States  person 
required  to  report  under  section  6038 
with  respect  to  a  CFP  must  file  Form 
8865.  Return  of  U.S.  Persons  With 
Respect  To  Certain  Foreign 


Partnerships.  In  addition  to  the 
reporting  obligation  imposed  on  certain 
partners  in  foreign  partnerships  under 
section  6038.  section  6031  require? 
certain  foreign  partnerships  to  file  Form 
1065,  US  Return  of  Parlnership  Income 
or  Form  1065-B.  US  Return  for 
Electing  Large  Partnerships. 

Treas  Reg  t;  1  6038-3{i)(l)  provides 
that  if  a  foreign  partnership  completes 
and  files  Form  1065  and  a  Lnited  States 
partner  is  required  to  file  Form  8865 
with  respect  to  that  partnership,  the 
United  States  partner  must  attach  to  its 
Form  8865  copies  of  the  Form  1065 
schedules  filed  by  the  partnership 
instead  of  completing  the  Form  8865 
schedules  that  are  equivalent  to  Form 
1065  schedules  This  rule  was  added  to 
the  1999  Final  Regulations  to  reduce  the 
burden  imposed  by  those  regulations 
where  there  is  an  overlap  between 
section  6038  and  section  6031. 
However,  this  rule  does  not  directly 
address  the  filing  requirements  for  Form 
8865.  when  a  United  States  partner  files 
electronically  its  income  tax  return 
(including  any  attachments  such  as 
Form  8865). 

Explanation  of  Provisions 

To  facilitate  revisions  to  the  filing 
requirements  for  Form  8865  (such  as 
electronic  filing  of  Form  8865).  the 
temporar\  regulation  amends  Treas. 
Reg  t?  1  6038-3  to  provide  that  a  L^nited 
States  partner  must  follow  the  filing 
requirements  that  are  specified  in  the 
instructions  for  Form  8865  when  the 
lnited  States  partner  must  file  Form 
8865  and  the  partnership  completes  and 
files  Form  1065  or  Form  1065-B.  As  a 
transitional  matter,  for  the  next  filing 
season  it  is  anticipated  that  the 
instructions  for  Form  8865  will 
continue  to  provide  for  the  existing 
filing  procedure  pursuant  to  which  a 
United  States  partner  attaches  certain 
schedules  from  Form  1065  or  Form 
1065-B  to  its  Form  8865  as  well  as 
provide  for  an  alternative  electronic 
filing  procedure  for  Form  8865. 

The  final  regulation  also  makes  two 
revisions  to  the  1999  Final  Regulations. 
If  a  U.S.  person  is  required  to  file  Form 
8865,  Treas.  Reg.  §  1.6038-3(g)(l) 
provides  that  a  U.S.  person  must  submit 
any  information  that  Form  8865  or  its 
accompanying  instructions  require  to  be 
submitted.  The  final  regulation  clarifies 
the  requirement  under  Treas.  Reg. 
§  1.6038-3,  as  reflected  in  the  Form 
8865  instructions,  that  the  United  States 
partner  must  include  the  foreign 
partnership's  name,  address  and 
ta.xpayer  identification  number  on  Form 
8865,  The  final  regulation  also  corrects 
a  cross  reference  in  Treas.  Reg. 
§  1.6038-3(b)(9)  (E.xample  1). 


Special  .Analyses 

It  has  been  determined  that  this 
Treasury'  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  use.  chapter  5)  does  not  apply 
to  this  regulation.  For  the  applicability 
of  the  Regulatory'  Flexibility  Act  (5 
U.S.C,  chapter  6)  refer  to  the  Special 
Analyses  section  of  the  preamble  to  the 
cross-reference  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register.  Pursuant  to  section  7805  : 
the  Internal  Revenue  Code,  this 
temporary  regulation  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
businesses. 

Draftine  Information 

The  principal  author  of  this  regulation 
is  Tasheaya  Warren.  Office  of  the 
Associate  Chief  Counsel  (International). 
However,  other  personnel  from  the  IRS 
and  Treasury'  Department  participated 
in  its  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulatutn'. 

Accordingly.  26  CFR  parts  1  and  602 
are  amended  as  fnllnw 

PART  1— INCOME  TAXES 

Paragraph  1.  I  ne  aumonty  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   •    * 

Par.  2.  Section  1.6038-3  is  amended 
as  follows: 

1.  The  last  sentence  in  paragraph 
(b)(9)  Example  1  is  revised. 

2.  Paragraphs  (g)(l)(i)  through  (g)(l)(v) 
are  redesignated  as  paragraphs  (g)(l)(ii) 
through  (g)(l)(vi),  respectively. 

3.  New  paragraph  (g)(l)(i)  is  added. 

4.  Paragraphs  (j)  and  (I)  are  revised. 
The  revisions  and  addition  read  as 

follows: 

§1.6038-3  Information  returns  reauirec  o' 
certain  United  States  persons  with  respect 
to  controlled  toretgn  partnerships  (CFPs). 
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(9)*    *   * 

Example  1:  Sole  U.S.  partner  does  not  own 
more  than  a  fifty-percent  interest.  *   *   * 

See  also  §  1.6046A-l(f)(l)  regarding 
the  overlap  between  sections  6038B  and 
6046A). 

•         *         •         •         * 

(g)*  *  Ml)*  •  * 

(i)  The  name,  address,  and  taxpayer 
identification  number  (if  any)  of  the 
foreign  partnership  of  which  the  person 
qualified  as  a  controlling  fifty-percent 
partner  or  a  controlling  ten-percent 
partner; 
«         *         *         *         * 

(j)  (Reserved).  For  further  guidance. 
see§1.6038-3T(j). 

***** 

(1)  Effective  date.  Except  as  otherwise 
provided,  this  section  shall  apply  for  tax 
years  of  a  foreign  partnership  ending  on 
or  after  December  31.  2000.  For  tax 
years  of  a  foreign  partnership  prior  to 
December  23.  2002.  see  §  1.6038-3())  in 
effect  prior  to  these  amendments  (see  26 
CFR  part  1  revised  April  1,  2002). 

Par.  3.  Section  1.603»-3T  is  added  to 
riMi)  as  fdllfiw.s: 

§  1  6038^  3 T     Information  returns  required 
o(  certain  United  States  persons  with 
respect  to  controlled  foreign  partnership 
(CFPs)  (temporary) 

(a)  Through  (i)(2J  [Reserved].  For 
further  guidance,  see  §  1.6038-3(a) 
through  (i)(2). 

(j)  Overlap  with  section  6031.  A 
partner  may  be  required  to  file  Form 
8865  under  this  section  and  the  foreign 
partnership  in  which  it  is  a  partner  may 
also  be  required  to  file  a  Form  1065  or 
Form  1065-B  under  section  6031(e)  for 
the  same  partnership  tax  year.  For  cases 
where  a  United  States  person  is  a 
controlling  fifty-percent  partner  or  a 
controlling  ten-percent  partner  with 
respect  to  a  foreign  partnership,  and  that 
foreign  partnership  completes  and  files 
Form  1065  or  Form  1065-B,  the 
instructions  for  Form  8865  will  specify 
the  filing  requirements  that  address  this 
overlap  in  reporting  obligations. 

(k)  [Reserved].  For  further  guidance. 
see§1.6038-3(k). 

(1)  Effective  date.  This  section  shall 
apply  to  tax  years  of  a  foreign 
partnership  ending  on  or  after  December 
23,  2002.  The  applicability  of  this 
section  expires  on  Dorember  20.  2005. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 


Par.  5.  In  §602.101,  paragraph  (b)  is 
amended  by  adding  the  following  entry 
in  numerical  order  to  the  table  to  read 
as  follows: 

§602  10'      OMB  Control  numbers. 

AAA  *  * 


CFR  pari  or  section  where 
identitied  and  described 


Current 

OMB  control 

No 


1  6038-OT 


1545-1617 


KoImm-i  i    VVeozel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  5,  2002. 
Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 
(PR  Doc;.  02-32152  Filed  12-2O-02:  8:45  am] 
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LIBRARY  OF  CONGRESS 
Copyright  Office 
37  CFR  Part  201 

■Docket  No    2002    5A] 

Notice  of  Termination 

AGENCY:  Copyright  Office,  Library  of 

1       ::.'rHSS. 

action:  Interim  rule. 

summary:  The  Copyright  Office  is 
announcing  an  interim  regulation 
governing  the  form,  content,  and 
manner  of  service  of  notices  of 
termination  of  transfers  or  licenses  of 
copyright  that  were  granted  in  or  after 
1978.  Such  notices  may  be  served,  for 
the  first  time,  commencing  January  1. 
2003.  The  interim  regulation  is  based  on 
a  proposed  regulatun  hm  inllx 
published  in  the  Federal  Register 
EFFECTIVE  DATE:  lanuary  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

L)ii\  ul  CJ.  L.ji.^  .ii.  LiLiiviLi;  ijjujisi'l. 
Telephone:  (202)  707-8380.  Telefax: 

f:in:'i  -n- -RTfin 

SUPPLEMENTARY  INFORMATION:  tJn 
December  20,  2002.  the  Copyright  Office 
published  a  proposed  regulation 
governing  the  form,  content,  and 
manner  of  service  of  notices  of 
termination  to  terminate  transfers  or 
licenses  of  copyright  that  were  granted 
in  or  after  1978.  Such  notices  of 
termination  are  permitted  pursuant  to 
17  U.S.C.  203.  and  may  be  served,  for 
the  first  time,  commencing  January  1, 
2003. 


Because  the  comment  period  for  the 
proposed  regulations  will  extend  into 
2003,  and  because  it  is  necessary  to 
have  in  place  a  regulation  governing  the 
form,  content,  and  manner  of  service  of 
these  notices  of  termination  on  January 
1,  2003,  so  that  persons  entitled  to  serve 
such  notices  will  know  the 
requirement.s  tnr  Uh'  notices,  the  Office 
is  annmnn  ii'.c  '.'u'>  inttTim  regulation. 
The  reguldiii'ii  w  ill  be  in  effect  only 
until  the  Office  has  had  the  opportunity 
to  consider  the  comments  received  in 
response  to  the  notice  of  proposed 
rulemaking,  and  to  publish  a  final 
regulation. 

The  interim  regulation  is  identical  to 
the  proposed  regulation  with  one 
exception.  The  proposed  regulation 
amends  §  201 .10(h)(l)(i)  of  the 
Copyright  Office  regulations  to  require 
that  a  notice  of  termination  pursuant  to 
section  17  U.S.C.  304  must  identify 
whether  the  termination  is  made  under 
section  304(c)  or  section  304(d).  Because 
this  proposed  amendment  would 
change  established  practice  with  respect 
to  terminations  under  section  304(c), 
and  because  we  do  not  believe  it  would 
be  prudent  to  change  the  requirements 
for  section  304  notices  of  termination  on 
such  short  notice,  that  proposed 
amendment  is  not  included  in  the 
interim  regulation. 

Because  it  is  necessary  to  have  such 
a  regulation  in  place  by  January  1.  2003, 
the  Register  of  Copyrights  finds  that 
notice  and  public  procedure  are 
impracticable  .imi  ;  wnt!,ir\  !-■  piililii 
interest  and  th.i  t      . :    ..i.-'  .  \: -t-  t;,r 
publication  of  this  mterim  nmil.ition 
less  than  30  days  before  il.s  eilHttive 
date  and  without  first  seeking  public 
comment. 

The  entire  text  of  §  201.10,  as 
amended,  may  be  found  on  the 
Copyright  Office  Web  site  at  http:// 
www.copyright.gov/docs/203.html. 

List  of  Subjects  in  37  CFR  Part  201 
Copyright. 

In  consideration  of  the  foregoing,  37 

CFR  part  201  is  amended  as  follows: 

PART  201— GENERAL  PROVISIONS 

1.  The  duthunty  citation  for  part  201 
continues  to  read  as  follows: 

■Authority:  17  U.S.C.  702. 

2.  Section  201.10  is  amended  as 
follows: 

(a)  By  revising  the  section  heading 
and  the  first  sentence  of  the 
introductory  text. 

(b)  By  revising  paragraph  (b)(1) 
introductory  text. 

(c)  By  revising  paragraph  (b)(l)(v). 

(d)  By  revising  paragraph 
(b)(l)(vii)(B). 
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(e)  By  redesignating  paragraph  (b)(2) 
as  paragraph  (b)(3);  and  adding  a  new 
paragraph  (b)(2). 

(f)  Bv  revising  newly  designated 
paragraph  (b)(3) 

(g)  By  revising  paragraph  tcjil  j  and 
{c)(2). 

(h)  By  redesignating  paragraphs  (c)(3) 
and  (c)(4)  as  paragraph.^  ;<  )(4j  and  (c)(5), 
respectively;  and  adding  a  new 
paragraph  (c)(3). 

(i)  Bv  revising  the  introductory  text  of 
paragraph  (d)(2). 

(j)  By  revising  the  first  sentence  of 
paragraph  (d)(4). 

(k)  By  revising  paragraph  (e)(1). 

(1)  By  revising  paragraph  (e)(2). 

The  additions  and  revisions  to 
^2m  in  read  as  fdjlftws' 

§20110     Notices  ot  termination  of 
transfers  and  licenses. 

This  section  covers  iictH  es  of 
termination  of  transfers  and  hcenses 
under  sections  203,  304(c)  and  304(d)  of 
title  17,  of  the  United  States  Code.  *  * 


(b)  *   *   * 

(1)  A  notice  of  termination  covering 
the  extended  renewal  term  under 
sections  304(c)  and  304(d)  of  title  17, 
U.S.C.  must  include  a  clear 
identification  of  each  of  the  following: 
***** 

(v)  The  effective  date  of  termination; 


(vii)  -    -    - 

(B)  A  statement  that,  to  the  best 
knowledge  and  belief  of  the  person  or 
persons  signing  the  notice,  the  notice 
has  been  signed  by  all  persons  whose 
signature  is  necessary  to  terminate  the 
grant  under  section  304  of  title  17. 
U.S.C,  or  by  their  duly  authorized 
agents. 

(2)  A  notice  of  termination  of  an 
exclusive  or  nonexclusive  grant  of  a 
transfer  or  license  of  copyright  or  of  any 
right  under  a  copyright,  executed  by  the 
author  on  or  after  Ianuar>'  1,  1978,  under 
section  203  of  title  17,  U.S.C,  must 
include  a  clear  identification  of  each  of 
the  following: 

(i)  A  statement  that  the  termination  is 
made  under  section  203; 

(li)  The  name  of  each  grantee  whose 
rights  are  being  terminated,  or  the 
grantee's  successor  in  title,  and  each 
address  at  which  service  of  the  notice  is 
being  made; 

(iiil  The  date  of  execution  of  the  grant 
being  terminated  and.  if  the  grant 
covered  the  right  of  publication  of  a 
work,  the  date  of  publication  of  the 
wurk  under  the  grant; 

(iv)  For  each  work  to  which  the  notice 
of  termination  applies,  the  title  of  the 


work  and  the  name  of  the  author  or,  in 
the  case  of  a  joint  work,  the  authors  who 
executed  the  grant  being  terminated; 
and.  if  possible  and  practicable,  the 
original  c()p\right  registration  number; 

[\']  A  brief  statement  reasonabh 
identif\'mg  the  grant  to  whu.h  the  notice 
of  termination  applies; 

(vi)  The  effective  date  of  termination; 
and 

(vii)  Iftthe  case  of  a  termination  of  a 
grant  executed  by  one  or  more  of  the 
authors  of  the  work  where  the 
termination  is  exercised  by  the 
sucxessors  nf  a  deceased  author,  a 
listing  of  the  names  and  relationships  to 
that  deceased  author  of  all  of  the 
following,  together  with  specific 
indication  of  the  person  or  persons 
executing  the  notice  who  constitute 
more  than  one-half  of  that  author's 
termination  interest:  That  author's 
surviving  widow  or  widower;  and  all  of 
that  authors  suniving  children;  and. 
where  any  of  that  author's  children  are 
dead,  all  of  the  sur\'iving  children  of 
anv  such  deceased  child  of  that  author; 
however,  instead  of  the  information 
required  by  this  paragraph  (b)(2)(vii), 
the  notice  may  contain  both  of  the 
following: 

(A)  A  statement  of  as  much  of  such 
information  as  is  currently  available  to 
the  person  or  persons  signing  the  notice. 
with  a  brief  explanation  of  the  reasons 
why  full  information  is  or  may  be 
lacking:  together  with 

(B)  A  statement  that,  to  the  best 
knowledge  and  belief  of  the  person  or 
persons  signing  the  notice,  the  notice 
has  been  signed  by  all  persons  whose 
signature  is  necessary  to  terminate  the 
grant  under  section  203  of  title  17, 
ISC.  or  by  their  duly  authorized 
agents. 

(3)  Clear  identification  of  the 
information  specified  by  paragraphs 
(b)(1)  and  (b)(2)  of  this  section  requires 
a  complete  and  unambiguous  statement 
of  facts  in  the  notice  itself,  without 
incorporation  by  reference  of 
information  in  other  documents  or 
records. 

(c)  Signature.  (1)  In  the  case  of  a 
termination  of  a  grant  under  section 
304(c)  or  section  304(d)  executed  by  a 
person  or  persons  other  than  the  author, 
the  notice  shall  be  signed  by  all  of  the 
surviving  person  or  persons  who 
executed  the  grant,  or  by  their  duly 
authorized  agents. 

(2)  In  the  case  of  a  termination  of  a 
grant  under  section  304(c)  or  section 
304(d)  executed  by  one  or  more  of  the 
authors  of  the  work,  the  notice  as  to  any 
one  author's  share  shall  be  signed  by 
that  author  or  by  his  or  her  duly 
authorized  agent  If  that  author  is  dead, 
the  notice  shall  be  signed  by  the  number 


and  proportion  of  the  owners  of  that 
author's  termination  interest  required 
under  section  304(c)  or  section  304(d), 
whichever  applies,  of  title  17,  U.SC,  or 
by  their  duly  authorized  agents,  and 
shall  contain  a  brief  statement  of  their 
relationship  or  relationships  to  that 
author, 

(3)  In  the  case  of  a  termination  of  a 
grant  under  section  203  executed  by  one 
or  more  of  the  authors  of  the  work,  the 
notice  shall  be  signed  by  each  author 
who  is  terminating  the  grant  or  by  his 
or  her  duly  authorized  agent.  If  that 
author  is  dead,  the  notice  shall  be 
signed  by  the  number  and  proportion  of 
the  owners  of  that  author's  termination 
interest  required  under  section  203  of 
title  17.  U.S.C,  or  by  their  duly 
authorized  agents,  and  shall  contain  a 
brief  statement  of  their  relationship  or 
relationships  to  that  author. 

*  *        *        «         ' 

(d)*   •   • 

(2)  The  service  provision  of  section 
203,  section  304(c)  or  section  304(d)  of 
title  17.  U.S.C,  whichever  applies,  will 
be  satisfied  if,  before  the  notice  of 
termination  is  served,  a  reasonable 
investigation  is  made  by  the  person  or 
persons  executing  the  notice  as  to  the 
current  ownership  of  the  rights  being 
terminated,  and  based  on  such 
investigation: 

•  *        •        *        • 

(4)  Compliance  with  the  provisions  of 
paragraphs  (d)(2)  and  (d)(3)  of  this 
section  will  satisfj'  the  service 
requirements  of  section  203,  section 
304(c),  or  section  304(d)  of  title  17, 
U.S.C,  whichever  applies.  *  *  * 

(e)  Harmless  errors.  (1)  Harmless 
errors  in  a  notice  that  do  not  materially 
affect  the  adequacy  of  the  information 
required  to  serve  the  purposes  of  section 
203,  section  304(c),  or  section  304(d)  of 
title  17.  U.S.C,  whichever  applies,  shall 
not  render  the  notice  invalid. 

(2)  Without  prejudice  to  the  general 
rule  provided  by  paragraph  (e)(1)  of  this 
section,  errors  made  in  giving  the  date 
or  registration  number  referred  to  in 
paragraph  (b)(l)(iii),  (b)(2)(iii).  or 
(b)(2)(iv)  of  this  section,  or  in  complying 
with  the  provisions  of  paragraph 
(b)(l)(vii)  or  (b)(2)(vii)  of  this  section,  or 
in  describing  the  precise  relationships 
under  paragraph  (c)(2)  or  (c)(3)  of  this 
section,  shall  not  affect  the  validity  of 
the  notice  if  the  errors  were  made  in 
good  faith  and  without  any  intention  to 
deceive,  mislead,  or  conceal  relevant 
information. 
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1  Regulation^ 


Tiatod:  nw.ember  17,  2002. 
\!,ii  \litiii  I'clers, 
Hegjster  of  Copyrights. 

Approved  l>v 
lames  H.  Billint;tt.ii 
The  Librarian  of  Congress. 
(FR  n™    02-:i2414  Filed  12-20-02;  8:45  ami 
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POSTAL  SERVICE 

39  CFR  Part  11 1 

Change  m  Admmistrative  Charges  tor 
Refunds  of  Unused  Meter  Stamps  and 
Returned  Business  Reply  Mail 
Mailpieces  With  Postage  Affixed 

AGENcy:  Postal  Service. 
action:  Final  rule. 

summary:  This  final  rule  revises  the 
Domestic  Mail  Manual  (DMM)  to  update 
the  administrative  charges  for 
processing  refunds  for  unused  meter 
stamps  and  business  reply  mail  (BRM) 
pieces  returned  with  postage  affixed. 
These  charges  have  not  been  increased 
for  the  past  20  years,  and  are  updated 
to  reflect  the  current  hourly  cost  for 
processing  the  refunds.  This  final  rule 
also  splits  the  discussion  of  refunds  for 
unused  metered  postage  and  refunds  for 
PC  Postage  indicia  into  separate 
sections 

FFFECTivE  DATE:  Januarv  1,  200H. 

FOR  FIJHTHER  INFORMATION  CONTACT 

Patncid  Bennett  (703)  292-363<J  or 
SamiK'l  I   K(.r.)m.i  (7031  202-3990. 

SUPPLEMENTARY  INFORMATION:  On 
October  15.  2002,  the  Postal  Service 
published  for  public  comment  in  the 
Federal  Register  a  proposed  rule  (67  FR 
63582-63583)  to  update  the 
administrative  charges  for  processing 
refunds  for  unused  meter  stamps  and 
returned  business  reply  mail  (BRM) 
with  postage  affixed.  The  Postal  Service 
also  invited  comments  on  the  proposed 
rule  from  interested  parties  and 
accepted  comments  until  November  14, 
2002.  No  comments  were  received 
during  the  comment  period.  This  final 
rule  contains  the  DMM  standards 
adopted  by  the  Postal  Service  after  the 
comment  period  ended. 

The  Domestic  Mail  Manual  is  revised 
as  follows.  The  changes  are 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  CFR  part  111. 

List  of  Subjects  in  3"l  (  FK  I'.iit  1  I  ! 

Administrative  practice  and 
procedure.  Postal  Service. 


PART  111— [AMENDED] 

1 .  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101. 
401.403.404,414,416,3001.  3011.  3201. 
3219.  3403-3406,  3621.  3626.  5001. 

2.  Revise  Domestic  Mail  Manual 
(DMM)  as  set  forth  below:  ^ 

DniiifslK   Mail  Manual  (DMM) 


P     Postimi'  and  Pavmcnl  Methods 
I'fiiKi     Hasii   intormation 

ruiu     itfnfrui  Standards 

«  •  •  *  • 

PDl  4    Refunds  and  Exchanges 

***** 

2.0    POSTAGE  AND  FEES  REFUNDS 

***** 

(Revise  title  and  text  of  2.5  to  read  as 
follows:] 

2.5  Refiiniis  tor  Mt'lrrt'd  Postage, 
Except  lot  l'(    Postaur  Indicia 

A  refund  for  complete,  legible,  and 
valid  unused  indicia  printed  on 
unmailed  envelopes,  wrappers,  or  labels 
is  made  under  3.2.  The  request  is 
submitted  as  follows: 

a.  Only  the  meter  licensee  may 
request  the  refund. 

b.  The  licensee  must  submit  the 
refund  request  within  60  days  from  the 
dates  shown  in  the  indicia. 

c.  The  licensee  must  submit  the 
request,  along  with  the  items  bearing  the 
unused  postage,  to  the  licensing  post 
office.  The  request  is  processed  by  the 
Postal  Service. 

d.  Charges  for  processing  a  refund 
request  are  as  follows: 

(1)  If  the  total  face  value  of  the  indicia 
is  $350  or  less,  the  Postal  Service 
charges  10%  of  the  face  value. 

(2)  If  the  total  face  value  is  more  than 
$350,  the  Postal  Service  charges  $35  per 
hour,  or  fraction  thereof,  for  the  actual 
hours  to  process  the  refund,  with  a 
minimum  charge  of  $35. 

[Renumber  current  2.6  through  2.11 
as  2.7  through  2.12.  respectively.  Add 
new  2.6  to  read  as  follows:] 

2.6  R  »■  f u  n  d  s  for  PC  Postage 

A  rt-iuiul  ior  complete,  legible,  and 
valid  unused  PC  Postage  indicia  printed 
on  unmailed  envelopes,  wrappers,  or 
labels  is  made  under  3.2.  The  request  is 
submitted  as  follows: 

a.  Only  the  PC  Postage  licensee  may 
request  the  refund. 


b.  The  licensee  must  submit  the 
refund  request  within  30  days  from  the 
dates  shown  in  the  indicia. 

c.  The  licensee  must  submit  the 
request,  along  with  the  items  bearing  the 
unused  postage,  to  the  system  provider. 
The  request  is  processed  by  the 
provider,  not  the  Postal  Service. 

d.  The  provider  may  charge  for 
processing  refund  requests. 

***** 

2.9     .Applying  tor  Kt'tund 

[Revise  2.9  to  read  as  follows:] 

Except  for  refunds  for  metered 
postage  under  2.5  or  for  PC  Postage 
indicia  under  2.6,  the  customer  must 
apply  for  a  refund  on  PS  Form  3533; 
submit  it  to  the  postmaster;  and  provide 
the  envelope,  wrapper,  or  a  part  of  it 
showing  the  names  and  addresses  of  the 
sender  and  addressee,  canceled  postage 
and  postal  markings,  or  other  evidence 
of  postage  and  fees  paid. 

2  in     Rulinn  (in  Refund  Request 

Refund  requests  are  decided  based  on 
the  specific  type  of  postage  or  mailing: 

***** 

(Revise  item  b  to  read  as  follows:] 

h.  PC  Postage  systems.  The  system 
provider  grants  or  denies  requests  for 
refunds  for  indicia  printed  by  PC 
Postage  systems  under  2.6  and  3.2, 
using  established  Postal  Service  criteria. 
For  dated  PC  Postage  indicia  only,  the 
licensee  may  appeal  a  decision  through 
the  manager  of  Postage  Technology 
Management,  Postal  Service 
Headquarters.  The  original  meter  indicia 
must  be  submitted  with  the  appeal.  The 
appeal  must  be  submitted  within  30 
days  of  the  original  decision.  The 
customer  may  appeal  a  decision  on 
indicia  lacking  a  date  through  the 
postmaster  to  the  RCSC. 
***** 

2.12     Bu.siness  Reply  Mail 

[Revise  renumbered  2.12  by  replacing 
"$15"  with  "$35"  to  read  as  follows:] 

*   *   *  A  charge  of  $35  per  hour,  or 
fraction  thereof,  is  assessed  for  the 
workhours  used  to  process  the  refund. 


We  will  also  publish  an  appropriate 
amendment  to  39  CFR  111.3  to  reflect 
these  changes. 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

|FR  Dot:.  02-32181  Filed  12-20-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

[MA087-7215a;  A-1-FRL-7418-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  Low  Emission  Vehicle 
Program 

agency:  Environmental  Protection 
Agrnr  V  (EPA). 
aCTJON:  Final  rule. 

SUMMARY:  EP.^  is  appro\ing  a  State 
ImplcmcntdtiDn  Plan  !.SIP!  revision 
submitted  b\  the  (Innunon wealth  of 
Massachusetts  on  .August  9.  2002  and 
August  26.  2002.  The  SIP  revision 
amends  the  Massachusetts  Low 
Emission  Vehicle  (LEV  )  program  that  is 
currently  contained  in  the  federally- 
approved  SIP  by  replacing  it  with  a 
revised  version  of  the  LEV  program 
adopted  on  December  24.  1999  EPA 
proposed  to  approve  this  on  October  15, 

2002  (67  FR  63583).  and  received 
comments  from  five  parties,  four  of 
which  supported  the  action  fully  and 
one  of  which  outlined  some  concerns. 
The  regulations  adopted  by 
Massachusetts  now  include  the 
California  LEV  II  motor  vehicle 
emission  standards  effective  in  model 
year  2004.  the  California  LEV  i  medium- 
duty  standards  effective  in  model  year 

2003  and  the  smog  index  label 
specification  effective  in  model  year 
2002.  Massachusetts  has  adopted  these 
revisions  to  reduce  emissions  of  volatile 
organic  compounds  (VOC)  and  nitrogen 
oxides  (NO\)  in  accordance  with  the 
requirements  of  the  Clean  Air  Act 
(CAA).  In  addition,  Massachusetts  has 
worked  to  ensure  that  its  motor  vehicle 
emission  program  is  identical  to 
California's,  as  required  by  section  177 
of  the  CAA.  EPA  is  approving  the 
revised  version  Massachusetts  LEV 
program  adopted  on  December  24.  1999. 
with  the  exception  of  the  zero  emission 
vehicle  (ZEV)  program.  This  action  is 
being  taken  under  section  110  of  the 
Clean  Air  Act. 

EFFECTIVE  DATE:  This  rule  will  become 
.'fi<'(  ti\  >■  on  January  22,  2003. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Office  of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency,  EPA- 
New  England,  One  Congress  Street,  11th 
floor,  Boston.  MA  and  the  Division  of 
Air  Quality  Control,  Department  of 
Environmental  Protection.  One  Winter 
Street.  8th  Floor,  Boston.  MA  02108, 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C  ludge.  (617)  918-1045,  or 
judge  robert^epa  gov 

SUPPLEMENTARY  INFORMATION:  On 
October  15.  2002  (67  FR  63583).  EP.A 
published  a  Notice  of  Proposed 
Rulemaking  iNPR)  for  the 
(jimmonwealth  nf  Massachusetts,  and 
received  comments  that  are  summarized 
and  responded  to  below.  EPA  is  now- 
approving  a  SIP  revision  submitted  bv 
tlie  Commonwealth  of  Massachusetts  on 
.August  9.  2002  and  .August  26.  2002 
which  amends  the  Massachusetts  LEV  I 
Program  that  is  currently  contained  in 
the  federally-approved  SIP  by  replacing 
it  with  a  revised  version  of  the  LEV 
program.  As  discussed  in  the  NPR  for 
this  action,  EPA  is  not  taking  action  on 
Massachusetts  ZEV  program  at  this 
time. 

Under  section  177  of  the  CAA,  States 
adopting  California's  motor  vehicle 
emission  standards  must  adopt 
standards  that  are  identical  to  California 
standards.  The  ZEV  program,  which 
California  has  intended  to  work  in 
conjunction  with  the  California  LEV 
program,  has  undergone  several 
modifications  through  the  years  in 
California  In  response,  Massachusetts 
has  made  several  changes  to  their  ZEV 
program  in  attempts  to  ensure  their 
program  is  consistent  with  California.  In 
fact,  the  Commonwealth  has  made 
changes  regarding  ZE\'  requirements 
since  the  time  it  adopted  the  rule  that 
is  currentlv  before  EPA.  Nevertheless, 
the  Massachusetts  revised  LEV  program 
is  designed  to  be  a  comprehensive 
program  which  will  secure  those 
emission  reductions  that  are  necessary 
for  Massachusetts'  attainment 
demonstration  for  the  one-hour  ozone 
NAAQS.  For  that  reason,  and  since  the 
emission  reductions  from  the  California 
program  are  controlled  by  the  fleet 
average  hydrocarbon  curve  and  other 
similar  measures,  and  can  be  achieved 
without  any  specific  ZEV  sales 
requirements,  we  are  approving  the 
Massachusetts  LEV  rules  adopted  on 
December  24,  1999  without  taking 
action  on  or  approving  the 
Massachusetts  ZE\'  program  at  this 
time  In  the  case  of  sections  310  CMR 
7.40(2)(a)6,  310  CMR  7.40(2)(c)3,  310 
CMR  7.40(10),  and  310  CMR  7.40(12). 
EPA  was  not  requested  to  take  action. 
For  section  310  CMR  7.40(2)(a)5.  which 
establishes  ZEV  requirements  beginning 
in  model  year  2003,  EPA  is  not  taking 
any  action  at  this  time  but  intends  to  do 
so  in  the  future  through  the  appropriate 
rulemaking  process  as  the 
manufacturers'  requirements  for  ZEVs 
in  California,  and  Massachusetts, 
become  clarified.  EPA  will  conduct  full 


notice  and  comment  rulemaking  on  the 
ZE\'  portion  of  the  Massachusetts 
program  when  those  requirements 
become  clarified  since  those  provisions 
have  not  been  acted  on  in  this 
rulemaking,  or  in  the  October  15,  2002 
proposed  rulemaking.  Other  details  of 
EPA's  proposed  nilemaking  were 
outlined  in  the  Federal  Register  and 
will  not  be  restated  here. 

I,  Comment.s  on  the  Proposed 
Rulemakmg 

As  stated  above,  EPA  sought  public 
comment  on  this  action  and  five  parties 
submitted  comments.  First,  two 
members  of  the  general  public 
submitted  comments  by  which  they 
expressed  support  for  EPA's  action  to 
approve  the  Massachusetts  low 
emission  vehicle  program  as  a  means  to 
get  cleaner  air.  Next,  the  Appalachian 
Mountain  Club  (AMC),  which  comprises 
some  93,000  members,  and  the 
Massachusetts  Public  Interest  Research 
Group  (MASSPIRG)  provided  comments 
and  were  supportive  of  the 
Massachusetts  LEV  program  Both 
organizations  also  expressed  support  for 
Massachusetts  intentions  to  require 
ZEVs  as  a  way  to  advance  zero  emission 
vehicle  technology  AMC  explicitly 
recognized  that  EPA  was  not  acting  on 
ZEV  provisions  in  this  rulemaking. 
Lastly,  the  Alliance  of  Automobile 
Manufacturers  ("the  Alliance") 
expressed  some  concerns  and  sought 
clarification  of  the  action,  particularly 
as  it  relates  to  the  ZEV  requirements  of 
the  Massachusetts  program. 

The  Alliance  expressed  concern  that 
this  action  appeared  to  conflict  with 
another  EPA  proposed  action  which  was 
published  on  October  15,  2002  (67  FR 
63586)  and  that  included  a  reference  to 
approving  the  California  LEV  II  program 
that  might  suggest  inclusion  of  the  ZEV 
program.  To  be  clear,  as  stated  in  the 
NPR  for  this  action.  EPA  is  approving 
the  Massachusetts  LEV  program  adopted 
on  December  24,  1999,  with  the 
exception  of  the  ZEV  program.  The 
emission  reductions  associated  with  the 
Massachusetts  LEV  program  that  EPA  is 
approving  are  assumed  in  the 
Massachusetts  demonstration  of 
attainment,  and  are  necessary  for 
attainment.  These  emission  reduction 
estimates  are  determined  by  the 
M0BILE6  model  for  mobile  source 
emission  inventor*'  estimations,  which 
was  peer  and  publicly  reviewed,  and 
represents  our  best  estimate  of  the 
emission  reductions  from  the  program. 
At  this  time,  for  reasons  outlined  in  the 
notice  of  proposed  rulemaking  for  this 
action,  EPA  is  not  taking  any  action  on 
the  Massachusetts  ZEV  program.  All 
portions  of  the  previously  federally- 
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approved  Massachusetts  LEV  I  program, 
including  those  related  to  ZEVs,  are 
being  replaced  by  this  action. 

Although  several  parties  discussed 
the  ZEV  program  in  their  comments. 
EPA  was  clear  that  no  action  was  being 
considered  for  the  ZEV  portions  of  the 
Massachusetts  LEV  program  at  this  time. 
EPA  will  take  action  on  the  ZEV 
portions  of  the  Massachusetts  program 
in  the  future  when  Massachusetts 
adopts  and  submits  to  EPA  a  ZEV 
program  consistent  with  the  Clalifornia 
ZEV  program.  Any  action  in  the  future 
on  the  ZEV  portion  of  the  Massachusetts 
program  will  be  through  full  notice  and 
comment  rulemaking. 

The  Alliance  went  on  to  comment 
that  it  did  not  agree  with 
Massachusetts',  nor  presumably 
California's,  plans  to  mandate  advanced 
technology  vehicles.  Again,  EPA  is  not 
acting  on  the  ZEV  portion  of  the 
Massachusetts  rule,  but  believes  that 
Massachusetts  does  have  the  right  under 
section  177,  to  adopt  all  portions  of  a 
California  program  which  is  adopted  in 
accordance  with  the  provisions  of 
section  209  of  the  Clean  Air  Act. 

II.  Final  Action 

EPA  is  approving  a  SIP  revision  at  the 
request  of  the  Massachusetts  DEP  which 
was  adopted  on  December  24,  1999.  It 
was  submitted  to  EPA  for  approval  on 
August  9,  2002.  That  submittal  was  later 
clarified  by  Massachusetts  on  August 
26,  2002  to  exclude  certain  sections  of 
their  ZEV  program  from  consideration. 
In  addition,  for  the  reasons  outlined 
above,  at  this  time  we  are  not  taking 
action  on  section  310  CMR  7.40(2)(a)5 
which  includes  ZEV  requirements 
beginning  in  model  year  2003.  As  such, 
we  are  approving  all  of  310  CMR  7.40, 
the  "Low  Emission  Vehicle  Program" 
except  for  310  CMR  7.40(2)(a)5,  310 
CMR  7.40(2)(a)6,  310  CMR  7.40(2)(c)3, 
310  CMR  7.40(10),  and  310  CMR 
7.40(12).  The  regulations  adopted  by 
Massachusetts  now  include  the 
California  LEV  II  motor  vehicle 
emission  standards  effective  in  model 
year  2004.  the  California  LEV  I  medium- 
duty  standards  effective  in  model  year 
2003,  and  the  smog  index  label 
specification  effective  model  year  2002. 
This  approval  will  secure  all  of  the 
emission  reductions  of  the  current 
California  LEV  standards  for  light  and 
medium  duty  vehicles.  EPA  is 
approving  Massachusetts'  low  emission 
vehicle  program  requirements  into  the 
SIP  because  EPA  has  found  that  the 
requirements  are  necessary  for 
Massachusetts  to  achieve  the  NAAQS 
for  ozone  and  to  reduce  emissions  of 
VOC  and  NOx  from  new  vehicles  in 


accordance  with  the  requirements  of  the 
CAA. 

Ill    Wh.it   \rfthc   \()ministr.itiv(' 
Kequirtnients. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action  "  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
anv  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997).  ' 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 


absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  fif)  davs  after  it 
is  published  in  the  Fedci.il  KryisttH 
This  action  is  not  a  "major  rule    as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  21, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  tiie  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2}  ^ 

List  of  Sub)ects  tn  4U  LKK  Fart  52 

Environmental  protectiuii.  An 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 
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Dated:  November  26,  2002. 
Robert  W.  Varney, 
Hegional  Administrator.  EPA  New  England. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— {AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  V.S.C.  7401  pt  spq 

Subpart  W— Massachusetts 

2.  Section  52.1120  is  amended  by 
adding  paragraph  (c)(132)  to  read  as 
follows: 


§  52.11 20     Identification  of  plan. 

***** 

(c)  *   *   * 

(132)  Revisions  to  the  State 
Implementation  Plan  regarding  the  Low 
Emission  Vehicle  Program,  submitted  by 
the  Massachusetts  Department  of 
Environmental  Protection  on  August  9 
and  August  26.  2002. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Massachusetts 
Depsirtment  of  Environmental  Protection 
dated  August  9,  2002,  in  which  it 
submitted  the  Low  Emission  Vehicle 
Program  adopted  on  December  24.  199^; 

(B)  Letter  from  the  Massachusetts 
Department  of  Environmental  Protection 
dated  August  26,  2002  which  clarified 


the  August  9,  2002  submittal  to  exclude 
certain  sections  of  the  Low  Emission 
Vehicle  Program  from  consideration. 

(C)  December  24,  1999  version  of  310 
CMR  7.40,  the  "Low  Emission  Vehicle 
Program"  except  for  310  CMR 
7.40(2)(a)5,  310  CMR  7.40(2)(a)6,  310 
CMR  7.40(2)(c)3,  310  CMR  7.40(10),  and 
310  CMR  7.40(12). 

3.  In  section  52.1167,  Table  52.1167  is 
amended  by  adding  new  entries  to 
existing  state  citations  for  310  CMR  7.40 

to  read  as  follows- 

§52  '16"     EPAapprovec  Massacriusetts 
State  regulations 


Table  52.1167.— EPA-Approved  Rules  and  Regulations 


State  citation 


Title/subject 


Date  sub- 
mitted by 
State 


Date  ap- 
proved EPA 


Federal  Register 
citation 


52,1120(0) 


Comnients/unapproved  sections 


310  CMR  7.40 


Low  Emission 
Vehicle  Pro- 
gram. 


12/24/99 


12/23/02 


[Insert  FR  citation 
from  published 
date]. 


132  "Low  Emission  Vehicle  Program' 
(LEV  II)  except  tor  310  CMR 
7.40(2)(a)5.  310  CMR 

7.40(2)(a)6.  310  CMR 

7.40(2)(C)3.   310  CMR   7.40(10). 
and  310  CMR  7.40(12) 


1 .  This  table  lists  regulations  adopted  as  of  1972.  It  does  not  depict  regulatory  requirements  which  may  have  been  pan  of  the  Federal  SIP  be- 
fore this  date 

2.  The  regulations  effective  statcAide  unless  othen^ise  in  comments  or  title  section. 
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BILLING  CODE  6560  50  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[UT-001-0047:  FRL-7422-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Utah;  Utah  County  PM     State 
Implementation  Plan  Revisions 

AGENCY;  Kn\  iriiiimcntal  Protection 
Ag.'nc.v  (EPA) 
action:  Final  rule. 

SUMMARY:  EPA  is  finalizing  approval  of 
thi'  .st.it-'  iif  Utah's  revision  to  the  Utah 
St, it.'  imjilcincntation  Plan  (SIP)  that 
w  is  Mil)[nittcd  bv  the  Governor  on  July 
J,  ^UU2,  revising  the  SIP  for  the  Utah 
County  nonattainment  area  for 
particulates  of  10  microns  in  size  or 
smaller  (PMio).  The  Governor's 
submittal,  among  other  things,  revises 
the  existing  attainment  demonstration 
in  the  approved  PMui  SIP  based  on  a 


short-term  emissions  inventory, 
establishes  24-hour  emission  limits  for 
the  major  stationary  sources  in  the  Utah 
County  PMki  nonattainment  area  and 
establishes  motor  vehicle  emission 
budgets  based  on  EPA's  most  recent 
mobile  source  emissions  model, 
Mobile6. 

On  September  10,  2002  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  (67  FR  57357).  EPA's 
((imment  period  concluded  on  October 
10,  2002.  During  this  conmient  period, 
EPA  received  ten  letters  from  various 
local  governments  within  the  Utah 
County  area  supporting  EPA's  approval 
of  this  SIP  revision  and  two  letters  with 
specific  comments  regarding  the 
approval  of  this  action.  The  comments 
received  and  EPA's  responses  are 
addressed  below. 

In  this  final  rule  action,  EPA  approves 
the  Governor's  July  3,  2002  submittal 
adopting  rule  R307-1 10-10  which 
incorporates  revisions  to  portions  of 
Utah's  SIP  Section  IX,  Part  A  and  rule 
R307-11O-17  which  incorporates 
revisions  to  portions  of  Utah's  SIP 
Section  IX,  Part  H.  This  action  is  being 


taken  under  sections  107,  110,  and  189 
of  the  Clean  Air  Act  (Act). 
EFFECTIVE  DATE:  This  final  rule  is 
effective  Januar>'  22,  2003. 
ADDRESSES:  Copies  of  the  documents 
it.exau:  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  and  Radiation 
Program,  Environmental  Protection 
Agency,  Region  VIII,  999  18th  Street, 
Suite  300,  Denver,  Colorado,  80202- 
2466  and  copies  of  the  Incorporation  by 
Reference  material  are  available  at  the 
Air  and  Radiation  Docket  and 
Information  Center,  Envirormiental 
Protection  Agency,  1301  Constitution 
Avenue,  NW  Room  B108,  Mail  Code 
6102T  Washington  D.C.  20460.  Copies 
of  the  State  documents  relevant  to  this 
action  are  available  for  public 
inspection  at  the  Utah  Department  of 
Environmental  Qualitv.  Division  of  Air 
Quality,  150  North  1950  West,  Salt  Lake 
Citv  I'fdh  R4---;  mp:^ 

FOR  FURTHER  INFORMATION  CON"'ACT: 

Libby  Faulk.  EPA,  Region  VIII,  (303) 

SUPPLEMENTARY  INFORMATtON:  On 
September  10,  2002  EPA  pubhshed  a 
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notice  of  proposed  rulemaking  (NPR)  for 
approval  of  the  Utah  County  PMm  SIP 
revision  (67  FR  57357).  In  this  final  rule 
action,  EPA  summarizes  all  comments 
and  EPA's  responses  and  approves  the 
Governors  July  3.  2002.  final  SIP 
revision.  Throughout  this  document, 
wherever  "we",  "us",  or  "our"  are  used, 
we  mean  the  Environmental  Protection 
Agency  (EPA). 

Table  of  Contents 

I.  Background  Information 

A.  What  Is  the  Purpose  of  This  Action? 

B.  What  Changes  to  the  SIP  is  EPA 
Approving? 

1.  Transportation  Conformity 
Requirements 

2.  Updated  Emissions  Inventory  and 
Attainment  Demonstration 

3.  Establishment  of  Enforceable  Short-Term 
Emission  Limits  for  Major  Stationary 
Sources 

4.  Director's  Discretion  Provisions 

C.  What  Is  the  Stales  Proce.ss  To  Submit 
These  Materials  to  EPA? 

II.  UDAQs  Commitment  for  Future  SIP 

Revisions 

III.  Summary  of  Public  Comments  and  EPA's 

Responses 

IV.  EPA's  Final  Action 

V   .Administrative  Requirements 

1.  Background  Information 

A.  What  Is  the  Purpose  of  This  action? 

We  are  approving  the  Governor  of 
Utah's  submittal  of  July  3.  2002  that 
requests  our  approval  of  the  Utah 
County  PMi(,  SIP  revision  that  Utah 
adopted  on  June  5,  2002  and  luly  3. 
2002  and  that  became  State  effective  on 
September  5,  2002.  With  this  SIP 
revision,  Utah  has  revised  Section  IX 
(Section  9  under  our  current  approved 
version  of  the  Utah  SIP).  "Control 
Measures  for  Area  and  Point  Sources." 
Part  A,  "Fine  Particulate  Matter"  and 
Part  H,  "Emission  Limits"  of  the  SIP.  In 
addition.  Utah  revised  its  regulation 
R307-1 10-10  (R307-2-10  under  our 
current  approved  version  of  the  Utah 
SIP)  to  incorporate  by  reference  its  July 
3,  2002  revision  of  the  Utah  County 
portion  of  frhe  Utah  SIP.  Section  IX.  Part 
A.  In  addition.  Utah  revised  its 
regulation  R307-11Q-117  (R307-2-17 
under  our  current  approved  version  of 
the  Utah  SIP)  to  incorporate  by 
reference  its  June  5.  2002  revision  of  the 
Utah  County  portion  of  the  Utah  SIP. 
Section  IX,  Part  H.  We  are  approving 
this  request  and  its  accompanying 
regulation  revisions  because  the  SIP 
revision  meets  the  applicable 
requirements  of  the  Act.  For  additional 
information  on  the  Utah  County  PMki 
SIP  revision,  please  refer  to  our  notice 
of  proposed  rulemaking  (67  FR  57357). 


B.  What  Changes  to  the  SIP  Is  EPA 

Approving? 

1.  Transportation  Conformity 
Requirements 

This  SIP  revision  establishes  motor 
vehicle  emission  budgets  and  includes 
an  analysis  of  those  budgets.  Under 
EPA's  regulations  at  40  CFR  part  93.  the 
Metropolitan  Planning  Organization 
(MPO)  is  required  to  determine 
conformity  of  transportation  plans  and 
projects  to  the  motor  vehicle  emission 
budgets  as  approved  in  the  PMio  SIP. 
The  MPO  in  Utah  County  is  the 
Mountainland  Association  of 
Governments  (MAG). 

Utah  County  has  been  in  a  conformity 
lapse  since  August  2000  because 
transportation  plans  for  the  area  could 
not  meet  the  PM|,,  and  NOx  motor 
vehicle  emission  budgets  that  were 
derived  from  the  emissions  inventory  in 
the  approved  PM,,,  SIP.'  Utah  County 
could  not  meet  the  established  motor 
vehicle  emission  budgets  because  the 
budgets  were  based  on  an  outdated 
mobile  source  emissions  model 
(Mobile4)  -  and  the  area  exceeded  its 
growth  projections. 

This  SIP  revision  establishes  new 
motor  vehicle  emission  budgets  for 
PMiii  and  NOx  which  are  based  on  the 
latest  planning  assumptions,  including 
the  latest  growrth  projections,  and  the 
latest  emissions  model  (Mobile6). 
released  on  lanuarj-  29,  2002  (67  FR 
4254).  The  new  motor  vehicle  emission 
budgets  are  established  for  years  2003, 
2010.  and  2020  and  take  into  account 
growth  in  all  other  source  categories. 
Please  refer  to  Table  1:  Transportation 
Conformity  Motor  Vehicle  Emission 
Budgets. 

Table  I.— Transportation  Con- 
formity Motor  Vehicle  Emission 
Budgets 


Year 

Pnmary  PM 
(tons/day) 

NOx  (tons/ 
day) 

2003 
2010 
2020 

6.57 
774 
1034 

20  35 
12.75 
5.12 

The  values  for  2003  reflect  the 
inventory  values  for  motor  vehicles  that 
were  used  in  the  CMB  modeling.  The 
CMB  modeling,  based  on  these 
inventory  values,  and  inventory  values 
for  other  source  categories, 
demonstrates  attainment  in  2003.  For 


•  EPA  approved  the  PMio  SIP  on  |uly  8.  1994  {59 
FR  35036). 

2  Sections  40  CFR  93  1 10  and  93  1 1 1  require  areas 
to  use  the  latest  planning  assumptions  and  the 
latest  emissions  model  for  conformity 
determinations. 


2010  and  2020,  inventory  values  for  all 
source  categories  were  projected 
forward.  The  2010  and  2020  motor 
vehicle  emissions  budgets  reflect  the 
motor  vehicle  inventory  values  in  2010 
and  2020.  except  that  "road  dust"  and 
"brake  wear"  portions  of  the  2020  motor 
\  .iii'  ]■■  !n\  "ni^TA   fur  PMki  were 
.■\j  ill  1-  i  :.      p.  I. 'lit  to  take  advantage 
ofprti'    !  tti>  billable  safety  margin  in 
that  y.-df   Fer  4U  CFR  93.101.  the  safety 
margin  is  the  amount  by  which  the  total 
projected  emissions  from  all  sources  of 
a  given  pollutant  are  less  than  the  total 
emissions  that  would  satisfy  the 
applicable  requirement  for  reasonable 
further  progress,  attainment  or 
maintenance.  The  applicable  standard 
for  PMio  is  150  |ig/m';  even  using  the 
expanded  2020  motor  vehicle  emissions 
budget  for  PMio  reflected  in  the  table 
above,  the  CMB  projections  for  2020 
show  a  maximum  concentration  of 
146.4  ng/m'.  still  below  the  150  \ig/m^ 
standard. 

The  emissions  budgets  must  be  used 
for  conformity  determinations  per  40 
CFR  93.118.  Specifically,  the  2003 
budgets  will  apply  for  years  2003 
through  2009.  the  2010  budgets  will 
apply  for  years  2010  through  2019.  and 
the  2020  budgets  will  apply  for  years 
2020  and  beyond.  In  addition,  upon  the 
effective  date  of  this  final  approval  of 
the  motor  vehicle  emission  budgets  and 
upon  the  Federal  Highway 
Administration's  approval  of  a  positive 
conformity  determination,  the  present 
conformity  lapse  in  Utah  County  will 
end. 

On  March  2,  1999,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  a  decision  in 
Environmental  Defense  Fund  vs.  The 
Environmental  Protection  Agency,  No. 
97-1637.  that  we  must  make  an 
affirmative  determination  that  the 
submitted  motor  vehicle  emission 
budgets  contained  in  SIPs  are  adequate 
before  they  are  used  to  determine  the 
conformity  of  Transportation 
Improvement  Programs  or  Long  Range 
Transportation  Plans.  In  response  to  the 
court  decision,  we  are  making  most 
submitted  SIP  revisions  containing  a 
control  strategy  plan  available  for  public 
comment  and  responding  to  these 
comments  before  announcing  our 
adequacy  determination.  (We  do  not 
perform  adequacy  determinations  for 
SIP  revisions  that  only  create  new 
emission  budgets  for  years  in  which  an 
EPA-approved  SIP  already  establishes  a 
budget,  because  these  new  budgets 
cannot  be  used  for  conformity  until  they 
are  approved  by  EPA.)  We  make  the 
motor  vehicle  emission  budgets  in  SIP 
revisions  available  for  comment  by 
posting  notification  of  their  availability 
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on  our  Web  site  (currently,  these 
notifications  are  posted  at  ww\%'. epa.gov/ 
oms/transp/confarm/adequacy.htmj 
The  adequacy  process  is  discussed  in 
greater  detail  in  a  May  14,  1999 
memorandum  from  Ga\  MacGregor 
entitled  "Confurmity  Guidance  on 
Implementation  on  March  2,  1999 
Conformity  Court  Decision."  also 
available  on  our  Web  site  at: 
iMv-^x'. epa.gov/oms/transp/traqconf  htm. 

Because  they  extend  bevnnd  the  time- 
irame  of  the  previously  approved  L  tah 
County  PMio  SIP.  we  reviewed  the  2010 
and  2020  motor  vehicle  emission 
budgets  in  this  plan  for  adequacy  using 
the  criteria  located  at  40  CFR  93.118(e). 
The  2003  motor  vehicle  emission 
budgets  replace  the  previously  approved 
2003  budgets  in  the  Utah  County  PM7|„ 
SIP  revision  and  can't  be  used  for 
purposes  of  demonstrating  conformity 
until  the  effective  date  approving  this 
Utah  County  PMu,  SIP  revision.  The 
2010  and  2020  motor  vehicle  emission 
budgets  were  posted  to  our  Web  site  at: 
http://www.epa.gov/oms/transp/ 
con  form /adequacy. htm  and  were  made 
available  for  public  comment  from 
August  1.  2002  through  August  30, 
2002.  No  comments  were  received.  The 
2010  and  2020  motor  vehicle  emission 
budgets  were  found  to  be  adequate, 
effective  October  16,  2002.  The  Utah 
Department  of  Transportation  and  the 
Federal  Highway  Administration  must 
use  these  budgets  in  future  conformity 
analyses. 


2,  Updated  Emissions  Inventory  and 

Attainment  Demonstration 

The  emissions  inventory  for  the  Utah 
County  PM|,,  nonattainment  area  covers 
emissions  from  all  sources  of  both 
primarv  and  secondary  PMki  inside 
Pro\  fi  and  Orem.  The  SIP  revision  uses 
a  1988  and  1989  base  year  emissions 
inventory,  as  well  as  a  2003  projected 
emissions  inventory  for  all  sources  in 
the  inventory  domain.  The  1988/89  base 
vear  inventory  was  updated  for 
purposes  of  this  SIP  revision  to  create  a 
24-hour  inventory  in  order  to  be 
protective  of  the  '24-hour  PMi,,  National 
Ambient  Air  Quality  Standards 
(NAAQS),  The  1994  approved  version  of 
the  PMu,  SIP  includes  an  emissions 
inventory  based  on  monthly  and  annual 
PMio  values.  The  2003  projected 
emissions  inventory,  which  also 
contains  24-hour  values,  has  been 
updated  to  reflect  stationary  source 
shut-downs  and  other  changes  affecting 
PMio,  NOx.  and  SO:  emissions  that  have 
occurred  since  the  development  of  the 
original  PMm  SIP  The  mobile  source 
portion  of  both  the  base  year  and 
projected  inventories  were  updated  to 
include  the  use  of  the  new  Mobile6 
emissions  model. 

Utah  updated  the  existing  attainment 
demonstration  from  the  original  PMio 
SIP  to  again  create  an  analysis  based  on 
24-hour  averages  instead  of  annual 
values.  Utah  used  the  existing  chemical 
mass  balance  (CMB)  methodology  for 
the  24-hour  attainment  demonstration. 
The  CMB  analysis  was  also  updated  to 
account  for  changes  that  have  occurred 
since  the  development  of  the  original 
PMio  SIP.  One  such  change  to  the 


attainment  demonstration  is  that  Utah 
increased  the  wood  burning  control 
strategy  effectiveness  to  90%.  meaning 
that  additional  reductions  in 
woodburning  emissions  are  calculated 
into  the  attainment  demonstration.  In 
addition,  since  the  development  of  the 
original  PMui  SIP.  some  sources  in  the 
Utah  County  nonattainment  area  have 
banked  emissions.  Although  these 
emissions  are  banked,  the  potential 
exists  for  the  purchase  and  use  of  part 
or  all  of  such  banked  emissions. 
Because  of  this.  Utah  has  accounted  for 
these  banked  emissions  in  the 
attainment  demonstration  by  assessing 
the  emissions  to  the  source  from  which 
they  came. 

Utah's  revised  attainment 
demonstration  for  Utah  County  projects 
attainment  for  2002  and  2003  for  SIP 
purposes,  and  for  2010  and  2020  for 
conformity  purposes  only.  In  this 
revised  SIP.  the  CMB  analysis  is  based 
on  1988  and  1989  recorded  monitoring 
data,  which  is  the  same  data  used  in  the 
original  SIP.  Table  II  below  shows  the 
results  of  the  CMB  analysis  on  the 
projected  attainment  years  using  only 
the  highest  concentration  site  for  each 
year.  Please  refer  to  the  Utah  County  SIP 
revision  and  technical  support 
document  (TSD)  for  more  detailed 
information.  Utah  used  three  monitoring 
sites  to  demonstrate  attainment  on 
numerous  high  concentration  days, 
although  a  demonstration  of  attainment 
is  only  required  for  the  design  day.  In 
the  table  below,  we  only  present  results 
from  the  established  design  day  (this  is 
the  same  design  day  as  in  the  original 
SIP  revision). 


Table  II.— Utah  County  PM,,,  CMB  Analysis  Results  in  ^g/m-'  at  Highest  Concentration  Monitor 


Sources 

2002 
(Lindon) 

2003 
(Lindon) 

2010 
(North  Prove) 

2020 
(North  Prove) 

Geneva  Steel                   

51.5 
23.5 
46.5 
17.4 

51.5 
23.5 
45.8 
17.7 

38.7 
18.5 
56.1 
16.8 

38.7 

Pnint  *^otirrps*                                               

18.5 

Mnhtip  Sources                             

55  4 

Area  Sources  

191 

Total  Concentration  

138  9 

138.4 

130.0 

131.7 

All  point  sources  In  Provo  and  Orem  excluding  Geneva  Steel  includes  secondary  sulfates  and  nitrates. 


In  the  unginal  SIP  at.  well  as  in  tiu^ 
SIP  revision,  Utah  uses  three  monitoring 
sites  to  demonstrate  attainment:  Lindon. 
North  Provo  and  West  Orem.  The  West 
( )r>'in  inon)toring  site  has  been  shut 
down  since  December  31.  1997. 

3.  Establishment  of  Enforceable  Short- 
Term  Emission  Limits  for  Major 
Stationary  Sources 

The  original  Utah  County  PM,n  SIP 
includes  the  entire  permit  (circa  1988 — 


lyyi)  for  most  of  the  stationary  sources 
in  Provo  and  Orem.  We  only  require 
that  the  major  stationary'  sources  of 
PMii.  and  its  precur.sors  have  specific 
limits  in  SIPs.  For  these  majors  sources. 
it  is  important  to  include  their 
appropriate  emission  limits  and  the 
enforceable  provisions  for  those  limits, 
but  It's  usuallv  not  essential  to  include 
their  entire  permit.  Because  Utah 
(-ountv  IS  designated  nonattainment  for 
the  24-hour  PM,i,  NAAQS,  the  SIP 


limits  must  include  short-term  limits 
with  an  averaging  time  of  24  hours  or 
less.  To  determine  which  sources 
should  be  treated  as  major  sources  for 
purposes  of  the  PMk,  SIP,  threshold 
limits  were  chosen  of  100  tons  per  year 
of  primary  PMio  emissions,  200  tons  per 
vear  of  NOx  emissions,  and  250  tons  per 
year  of  SO;  emissions.  UDAQs  and 
EPA's  analysis  of  the  sources  in  Provo 
and  Orem  showed  that  sources  above 
these  levels  account  for  a  high 
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porcuntagu  ul  stationary  source  :^teel  Geneva  Nitrogen.  Inc..  Prove  City  the  emission  limits  established  through 

emissions  in  the  area,  the  five  sources  Povkrer.  Springville  City  Corporation  and  this  SIP  revision  for  the  major  sources, 

with  explicit  emission  limits  in  the  Utah  Geneva  Rock  Product's  Asphalt  Plant  except  Geneva  Steel. 

County  PMii,  SIP  revision  are.  Geneva  Baghouse  Stack.  Table  III  below  shows 

Table  III.— Emission  Limits  for  Stationary  Sources  in  Tons/Day 


Sources 


Geneva  Nitrogen,  Inc.— Montecantini  Acid  Plant  Vent 

Geneva  Nitrogen,  Inc  — Weattierly  Acid  Plant  Vent 

Geneva  Nitrogen,  Inc.— Pnll  Tower  

Geneva  Rock  Products  Asphalt  Plant  Baghouse  Stack 

Prove  City  Power  

Springville  City  Corporation  


Primary  PMio 


024 
0.103 


NO> 


0.389 
0.233 


0.568 
245 
1.68 


SO: 


0.484 


Table  IV  below  provides  the  24-hour 
emission  limits  for  the  major  emitting 
units  at  Geneva  Steel  for  September 


through  May.  and  Table  V  below 
provides  the  24-hour  emission  limits  for 
the  major  emitting  units  at  Geneva  Steel 


for  June  through  August.  Table  VI  below 
provides  the  annual  emission  limits  for 
Geneva  Steel's  major  emitting  units. 


Table  IV.— Emission  Limits  for  Geneva  Steel  in  Tons/Day  (September-May) 


Geneva  steel  source 


Coke  Plant'  

Sinter  Plant"  , 

Blast  Fumace , 

Q-BOP  

Geneva  Other'"  .. 
Secondary  Sulfate 
Secondary  Nitrate 


Pnmary  PM| 


0.1 


1.3 
0.5 
1.2 


N0> 


7.7 


SO: 


0.0 


1.0 


■  All  NOx  emissions  from  coke  plant  ovens  have  been  tanked  Emissions  of  NOy  associated  with  continuing  operations  m  the  vicinity  of  the 
coke  plant  (coke  pile  handling)  are  accounted  for  in  the  secondary  nitrate  limit 
"All  emissions  of  PM,,,,  SO;,  and  NOx  from  the  sinter  plant  have  been  banked 
"The  "Geneva  Other"  category  includes  the  power  house,  rolling  mill  and  fugitive  emissions. 

Table  V.— Emission  Limits  for  Geneva  Steel  in  Tons/Day  (June-August) 


Geneva  steel  source 


Coke  Plant'  

Sinter  Plant"  

Blast  Furnace 

Q-BOP 

Geneva  Other  

Secondary  Sulfate 
Secondary  Nitrate 


Primary  PM|, 


0.1 


13 
0.5 
1.4 


NOx 


9.6 


SO: 


0.0 


3.4 


All  NOx  emissions  from  coke  plant  ovens  have  been  banked   Emissions  of  NOX  associated  with  continuing  operations  in  the  vicinity  of  the 
coke  plant  (coke  pile  handling)  are  accounted  for  in  the  secondary  nitrate  limit. 
"All  emissions  of  PM,,.,  SO:,  and  NOx  from  the  sinter  plant  have  t»een  tonked 

Table  VI.— Annual  Emission  Limits  for  Geneva  Steel  in  TonsA'ear 


Geneva  steel  source 


Coke  Pfanf  

Sinter  Plant"  

Blast  Fumace 

Q-BOP  

Geneva  Other  

Secondary  Sulfate 
Secondary  Nitrate 


Pnmary  PM|„ 


29.6 


454.4 
178.2 
448.1 


NOx 


2971.8 


SO: 


0.0 


560.2 


■  All  NOx  emissions  from  coke  plant  ovens  have  been  banked   Emissions  of  NOx  associated  with  continuing  operations  in  the  vwlnity  of  the 


coke  plant  (coke  pile  handling)  are  accounted  for  in  the  secondary  nitrate  limit 
"All  emissions  of  PM,,,,  SO:,  and  NOx  from  the  sinter  plant  have  tieen  banked 


It  is  important  to  note  here  that 
Geneva  Steel  is  in  the  process  of 
banking  or  has  banked  a  significant 
amount  of  its  emissions  from  the  coke 


plant,  sinter  plant,  Q-and  sources  in  the 
"Geneva  Other"  category.  This  is  due  to 
the  shutting  down  or  reduction  in 
emissions  for  the  coke  plant  (some 


fugitive  emissions  remain  from  the  coke 
piles),  sinter  plant,  foundry  and  rolling 
mill  scarfer  facility  Emissions 
reductions  are  also  due  to  fuel 
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switching.  Table  VII  below  shows  the         Tables  IV,  V  and  VI  reflect  that  all  emissions  from  such  process  will  occur 

banked  emissions  per  process  in  tons  process  emissions  have  been  banked,  no     under  the  SIP  revision. 

per  year  of  PMio,  NOx   and  SO;   Wht'n^ 

Table  VII.— Banked  Emissions  <=op  Geneva  Steel  in  TonsA'ear 


Geneva  steel  source 
Coke  Plant  

Sinter  Plant    

Q  BOP  

Geneva  Other  

Total 


Primary  PMio 

NOx 

SO; 

461.8 

101.0 

27.2 

51.0 

557.2 
705.2 

454.9 

434.2 

641 

1262.4 

889.1 

4   Director's  Discretion  Provisions 

The  original  EPA-approved  PMio  SIPs 
for  Utah  County  and  Salt  Lake  County 
contain  provisions  that  some  would 
dryuf  allow  the  Executive  Secretary  of 
ih«  Mate  of  Utah  to  make  changes 
effective  to  the  SIP  without  first 
obtaining  EPA  approval.  We  believe 
these  "director's  discretion"  provisions 
are  contrary  to  the  CAA  and  should  not 
have  been  approved  into  the  SIP.  At  the 
very  least,  these  provisions  have  led  to 
uncertainty  regarding  the  content  of  the 
federally  enforceable  SIP.  In  order  to 
address  these  concerns.  Utah  has 
inserted  the  following  language  into  lUi; 
SIP:  "Notwithstanding  any  other 
provision  in  the  Utah  SIP,  no  change  to 
Uiis  SIP  revision  shall  be  effective  to 
change  the  federal  enforceability  of  the 
emission  limits  or  other  requirements  of 
the  Utah  County  PM,,,  SIP  without  EPA 
approval  of  such  change  as  a  SIP 
revision."  This  language  makes  clear 
that  Utah  may  not  unilaterally  change 
the  limits  and  requirements  of  the 
federally  enforceable  SIP,  and 
thatUtah's  changes  to  elements  of  the 
SIP  will  not  be  federally  effective 
without  EPA's  approval.  As  explained 
further  below.  Utah  has  also  committed 
to  work  with  us  in  order  to  permanently 
resolve  the  director's  discretion  issues 
in  the  Salt  Lake  County  and  Ttah 
County  PM,,,  SIPs. 

C.  What  Is  the  State's  Process  To  Submit 
Thrs,  Materials  to  EPA? 

Section  llO(k)  of  the  CAA  addresses 
our  actions  on  submissions  of  revisions 
to  a  SIP.  The  CAA  requires  States  to 
observe  certain  procedural  requirpmnnts 
in  developing  SIP  revisions  for 
submittal  to  us.  Section  n0(a)(2)  of  the 
CAA  requires  that  each  SIP  revision  be 
adopted  after  reasonable  notice  and 
public  hearing.  This  public  process 
must  occur  prior  to  the  State  submitting 
its  final  revision  to  us. 

At  the  March  13,  2002  Utah  Air 
Qualitv  Board  (UAQB)  meeting,  the 
UAQB  prnposed  for  public  comment 
revisions  to  R307-110-10,  SIP  Section 


IX.A,  R307-110-17.  and  SIP  Section 
IX.H.l.  The  UAQB  proposed  the  SIP 
revision  for  a  30-day  State  public 
comment  period  that  began  on  April  1 , 
2002.  However,  due  to  problems  with 
copies  of  the  amendment  to  the  Utah 
County  PMio  Plan,  the  State  made 
revised  copies  available  beginning  April 
4.  2002  and  extended  the  public 
comment  period  to  May  4.  2002.  The 
State  conducted  public  hearings  on 
April  23  and  24,  2002.  Final  action  and 
approval  was  taken  by  the  UAQB  on 
June  5,  2002  and  July  3.  2002  and  rule 
R307-nO-10  incorporating  revised 
.lection  IX.A,  and  rule  R307-110-17 
incorporating  revised  Section  IX.H.l, 
into  Utah  >-  .SIP  became  State  effective 
on  Sept'Mi.her  5,  2002. 

On  July  3,  2002,  the  Governor 
submitted  final  rule  R307-1 10-10,  SIP 
Section  IX.A,  R307-110-17,  and  SIP 
Section  IX.H.l  to  us  for  approval  into 
the  Utah  SIP  In  a  letter  dated  August 
15,  2002.  from  Robert  E.  Roberts,  EPA 
Region  Administrator  for  Region  VIII,  to 
Governor  Leavitt  of  Utah,  we 
determined  that  the  Governor's  July  3, 
2002,  SIP  submittal  met  the 
completeness  criteria  in  40  CFR  part  51, 
Appendix  \'.  and  therefore  the  submittal 
was  considered  administratively  and 
technically  complete. 

II.  I'D.AQ  s  Commitment  for  Future  SIP 
Revisions 

With  an  April  18,  2002  letter  from 
Richard  Sprott.  Director  of  Utah's 
Division  of  Air  Quality  to  Richard  Long, 
Director  of  the  Air  and  Radiation 
Program  in  EPA  Region  8,  UDAQ 
committed  to  work  with  us  to  address 
remaining  issues  with  the  PMio  SIPs  for 
both  the  Utah  and  Salt  Lake  County 
nonattainment  areas  and  with  the  Utah 
SIP  generally.  Utah  will  address  these 
ongoing  issues  in  a  SIP  revision  (which 
may  be  in  the  form  of  a  maintenance 
plan)  that  will  be  submitted  by  March 
1,  2004.  Utah  has  committed  to  address 
the  following  issues  with  the  existing 
SIP; 


(1)  State  authority  as  it  relates  to  the 
discretion  granted  to  the  Executive 
Secretary  of  the  Utah  Air  Quality  Board 
(EPA  uses  the  term  "director's 
discretion"  for  these  provisions); 

(2)  Variance  provisions  as  provided  in 
Utah  law.  Air  Quality  regulations  and 
the  SIP; 

(3)  UAM-AERO  based  modeling  and 
analysis  to  address  pollutants  of 
concern  in  the  SIP  or  maintenance  plan: 

(4)  Stationary  source  modeling  for 
major  sources  and  appropriate  non- 
major  sources  to  determine  predicted 
impacts  of  emission  limits  established 
in  the  SIP  or  maintenance  plan; 

(5)  Enforceable  emission  limits  for 
sources  in  the  SIP  or  maintenance  plan, 
including  enforceable  24-hour  emission 
limits  for  major  soiuxes  in  both  Salt 
Lake  and  Utah  Counties  and  emission 
limits  (or  surrogates  for  emission  limits) 
for  refiner\'  process  flaring  and  SRU 
maintenance  downtime; 

(6)  Emissions  inventory'  and  modeling 
analysis  for  the  nonattaiimient  areas  in 
Salt  Lake  and  Utah  Counties; 

(7)  New  source  review,  emissions 
banking,  and  interpollutant  trading 
(EPA's  issues  with  these  programs  were 
explained  in  a  May  10.  2001  letter  from 
Region  8  to  UDAQ); 

(8)  Unavoidable  breakdown  rules  and 
consistency  with  the  EPA  September  20, 
1999  policy  regarding  such  breakdowns; 

(9)  Inclusion  of  annual  growth  rates  in 
the  SIP  or  maintenance  plans: 

(10)  Justification  for  credits  and 
growth  rates  for  wood  and  coal  burning 
in  Utah  Countv; 

(11)  Backhalf  emissions  measuring  for 
PMio  emissions  limit  stack  testing; 

(12)  General  language  clean  up  in  the 
PMio  sip  to  assure  SIP  is  consistent  and 
reads  appropriately; 

(13)  Diesel  I/M  revision  or  program 
withdrawal; 

(14)  Emission  budgets  for  PMio  and 
NOx  in  Salt  Lake  portion  of  PMio  SIP: 

(15)  Emission  inventon,'  and  modeling 
analysis  for  automobile  emission 
inspection  and  maintenance  program 
changes,  if  any  such  changes  are  made 
in  the  SIP  or  maintenance  plan. 
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The  above  issues  aren't  addressed  in 
this  SIP  revision  for  Utah  County  and 
therefore,  these  issues  will  continue 
after  our  final  approval  of  this  SIP 
revision. 

Ill   SuiiHii.iix  ot  I'liblir  Comments  and 

A  number  of  the  comments  we 
received  are  more  properly  directed  to 
the  State  of  Utah.  For  instance,  several 
comments  complained  that  the  State 
adopted  additional  controls  for 
stationary  sources  in  this  SIP  revision. 
Others  complained  that  the  State 
should've  changed  parts  of  the  existing 
SIP  that  we  have  previously  approved. 
We  note  that  EPA's  role  in  reviewing 
and  acting  on  SIP  revisions  is  limited. 
We  take  SIP  revisions  as  they  are 
submitted  to  us  by  a  state.  We  must 
approve  a  SIP  revision  if  it  meets  the 
applicable  requirements  of  the  Clean  Air 
Act;  we  must  disapprove  it  if  it  does  not 
meet  these  requirements.  We  may  not 
change  the  provisions  that  a  state  has 
adopted.  As  we  describe  in  greater 
detail  below,  we  do  not  view  the 
negative  comments  we  received  as  a 
basis  to  disapprove  the  SIP  revision.  We 
believe  the  SIP  revision  meets  the 
applicable  requirements  of  the  CAA, 
and  we  are  approving  it. 

H)  Comment:  One  commenter 
suggests  that  the  correct  way  to  address 
a  conformity  problem  is  through  mobile 
source  control  measures  rather  than 
revision  to  the  entire  SIP.  Another 
commenter  states  that  throughout  the 
SIP  revision  process,  not  enough  effort 
was  made  to  control  mobile  source 
emissions  which  are  the  real  source  of 
the  conformity  problem. 

Response:  The  commenters"  policy 
concerns  are  more  properly  directed  to 
the  State.  The  State  has  exercised  its 
discretion  in  adopting  changes  to  the 
SIP  and  allocating  any  burden  of  those 
changes  among  various  source 
categories.  Our  role  is  limited;  we  must 
either  approve  or  disapprove  the 
changes  the  State  has  submitted 
depending  on  whether  those  changes 
meet  the  applicable  requirements  of  the 
Clean  Air  Act.  We  are  not  authorized  to 
disapprove  the  SIP  based  on  the  State's 
decision  to  allocate  some  or  all  of  the 
control  burden  to  stationary  sources.  We 
have  evaluated  the  State's  SIP  revision; 
because  it  meets  applicable 
requirements  of  the  CAA.  including  the 
requirement  to  demonstrate  attainment, 
we  are  approving  it. 

(2)  Comment:  One  commenter  states 
that  EPA  encouraged  a  revision  to  the 
entire  SIP  rather  than  focus  on  mobile 
source  emissions  because  EPA 
suggested  it  would  not  approve  the 
conformity  demonstration/SIP  revision 


without  satisfactory  changes  to 
stationary  source  portions  of  the  SIP. 
The  commenter  suggests  we  took  this 
"indirect  approach"  because  the  CAA 
clearly  does  not  authorize  the  agency  to 
make  a  SIP  call  under  the 
circumstances. 

Response:  This  commenter's  concerns 
do  not  present  a  basis  for  us  to 
disapprove  the  SIP  revision.  Please  see 
our  response  to  the  previous  conunent. 
As  a  point  of  clarification,  we  note  that 
the  State  chose  to  revise  the  SIP  to 
address  the  conformity  lapse  in  Utah 
County.  While  the  State  was  developing 
the  SIP  revision,  we  identified  a  number 
of  concerns  with  the  existing  Utah 
County  PMio  SIP,  some  of  which  related 
to  stationary  source  provisions. 
Consistent  with  our  obligations  under 
the  Clean  Air  Act,  we  advised  the  State 
of  changes  we  thought  necessary  to 
ensure  that  the  SIP  revision  would  meet 
applicable  Clean  Air  Act  requirements. 
Whether  we  had  authority  to  issue  a  SIP 
call  is  not  a  question  that  is  before  us 
today.  We'd  also  like  to  clarify  that  EPA 
does  not  approve  conformity 
demonstrations;  instead,  the  Department 
of  Transportation  has  the  authority  for 
such  decisions. 

(3)  Comment:  One  commenter, 
despite  reservations,  asks  that  EPA 
approve  the  SIP  revision  as  soon  as 
possible. 

Response:  We  acknowledge  the 
supportive  comment.  We  disagree  with 
the  commenter's  suggestion  that  the 
revision  is  not  legally  or  technically 
justified;  even  if  the  commenter  is 
correct  that  the  SIP  revision  is  more 
stringent  than  minimally  necessary  to 
meet  the  Clean  Air  Act's  requirements, 
this  would  not  form  a  basis  for  us  to 
disapprove  the  SIP.  If  a  SIP  revision 
meets  the  minimum  requirements  of  the 
Clean  Air  Act.  we  are  bound  to  approve 
it,  even  if  it  exceeds  the  minimum 
requirements.  See  Union  Electric  Co.  v. 
Environmental  Protection  Agency.  427 
U.S.  246,  263-264  (1976). 

(4)  Comment:  One  commenter 
believes  the  Utah  Division  of  Air 
Quality  (DAQ)  and  Mountainland 
Association  of  Governments  (MAG) 
have  demonstrated  conformity  with  the 
PMio  SIP  and  that  EPA  should  approve 
the  SIP  revision  as  soon  as  possible  so 
as  not  to  stand  in  the  way  of  Utah 
County  receiving  its  federal  highway 
funds. 

Response:  We  are  approving  the  SIP, 
including  the  new  budgets.  Upon  the 
effective  date  of  this  action,  the  new 
budgets  will  apply  for  purposes  of 
determining  conformity.  It  will  then  be 
up  to  the  metropolitan  planning 
organization  (MAG)  and  the  Department 


of  Transportation  to  determine 
conformity  with  the  new  budgets. 

(5)  Comment:  One  commenter 
believes  that  when  the  problem  being 
addressed  is  growing  mobile  source 
emissions,  it  is  bad  policy  to  do 
anything  other  than  address  mobile 
source  emissions  exclusively.  According 
to  the  commenter,  EPA  and  DAQ  should 
not  use  a  conformity  lapse  situation  as 
justification  for  demanding  changes  to 
the  stationar)'  source  portion  of  the  SIP. 
This  sets  a  bad  precedent. 

Response:  The  commenter's  policy 
concerns  are  more  properly  directed  to 
the  State.  The  State  has  considerable 
latitude  to  determine  the  best  way  to 
address  a  conformity  lapse.  In  revising 
the  SIP  to  remedy  such  a  lapse,  the  State 
has  discretion  to  choose  which  sources 
to  regulate  and  to  what  degree,  so  long 
as  the  SIP  demonstrates  attainment  and 
meets  other  requirements  of  the  CAA. 
Put  another  way,  it  is  not  our  place  to 
dictate  where  the  State  should  find 
emissions  reductions  if  emissions 
reductions  are  needed.  Instead,  our 
concern  is  that  any  SIP  revision 
submitted  by  the  State  meet  the 
requirements  of  the  CAA  and  our 
regulations;  to  the  extent  we  offered 
input  to  the  State  during  the  State's 
development  of  the  Utah  County  PMio 
SIP  revision,  our  input  was  intended  to 
help  the  State  adopt  a  SIP  that  would 
meet  these  criteria.  Also,  our  conformity 
regulation  at  40  CFR  93.118(e)(4)(iv) 
indicates  that  emissions  from  all  source 
categories  must  be  considered  when  we 
determine  whether  motor  vehicle 
budgets  are  consistent  with  attainment 
of  the  NAAQS.  In  determining  adequacy 
or  approvability  of  motor  vehicle 
emissions  budgets  we  cannot  look  at 
mobile  sources  in  isolation. 

(6)  Comment:  One  commenter  asserts 
that  the  Utah  PM,,,  SIP  should  be  further 
revised  during  the  maintenance  plan 
process  to  allow  for  plant  modifications 
without  requiring  SIP  revisions.  The 
commenter  expresses  his  opinions 
regarding  the  way  in  which  the  permit 
and  SIP  process  should  interact  to  allow 
source  flexibility. 

Response:  The  issues  raised  by  the 
commenter  are  not  relevant  to  the 
submission  made  by  the  State  and  thus 
do  not  affect  our  approval  of  it. 

(7)  Comment:  One  commenter 
suggests  that  any  commitments  or 
comments  contained  in  an  April  18, 
2002  letter  from  DAQ  to  EPA  regarding 
future  SIP  revisions  are  independent 
from  this  SIP  revision  and  should  not 
affect  its  approval. 

Response:  While  we  noted  the  April 
18,  2002  letter  in  our  notice  of  proposed 
rulemaking,  we  proposed  to  approve  the 
Utah  County  SIP  revision.  We  are 
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app)rii\ mg  the  SIP  revision  with  this 
rulemaking  and  the  budgets  contained 
in  the  SIP  revision  must  be  used  for 
conformity  determinations  once  our 
rulemaking  is  effective   We  will  address 
the  ( ommitments  contained  in  the  April 
IH.  2002.  letter  in  future  rulemaking. 

181  Comment:  We  received  numerous 
comments  asking  that  we  approve  the 
.SIP  revision. 

Response:  We  acknowledge  the 
supportive  comments 

191  (Comment:  One  commenter 
submitted  a  copy  of  the  comments  it 
submitted  to  the  State  during  its  hearing 
process.  The  commenter  indicates  that 
the  comments  raise  some  "fundamental 
policy  issues  concerning  the  approach 
taken  both  by  EPA  and  D,\Q  with  regard 
to  proposed  SIP  revisions.'  and  asks 
that  EPA  consider  the  comments  during 
its  deliberations  on  the  Utah  County 
PMi(i  SIP  revisions. 

Response:  The  commenter  has  not 
specified  whether  it  is  seeking  EPA 
disapproval  of  the  Utah  County  SIP 
revisions.  However,  for  purposes  of 
responding,  we  will  assume  that  the 
commenter  believes  the  SIP  revisions 
should  be  disapproved.  The  following 
are  summaries  of  comments  submitted 
by  this  commenter  and  our  responses. 

(10)  Comment:  The  commenter 
complains  that  State  changes  to  the 
proposed  SIP  revision  were  made 
without  ample  opportunity  for  comment 
by  affected  businesses.  The  commenter 
asks  that  all  future  changes  allow 
stationary  sources  to  provide  input  to 
the  decision  making  process. 

Response:  The  commenter  does  not 
specify  the  changes  that  the  State  made 
to  the  proposed  SIP  revision;  thus,  we 
lack  sufficient  information  to  evaluate 
the  commenter's  complaint.  We  are  not 
aware  of  changes  the  State  made  to  the 
proposed  SIP  revision  that  would 
require  a  restart  of  the  public 
participation  process.  Information 
submitted  by  the  State  indicates  that  the 
State  conducted  public  hearings  on  the 
SIP  revisions  on  April  23  and  24,  2002 
and  provided  published  notice  of  the 
hearings  on  March  23  and  April  9,  2002. 
The  State  also  provided  a  30-day  period 
for  public  comment  and  met  with 
various  stakeholders,  including 
industrial  sources,  during  the 
development  of  the  SIP  revisions. 
Section  110(a)(2)  of  the  CAA  requires 
states  to  adopt  SlPs  after  reasonable 
notice  and  public  hearing.  We  believe 
the  State  met  these  requirements. 

lUj  Comment:  The  conunenter  seems 
to  be  asserting  that  we  are  holding  or 
have  held  approval  of  the  Utah  County 
SIP  revisions  hostage  until  the  State 
addresses  our  concerns.  The  commenter 
cites  a  case  titled  Snowbird  Corporation 


V,  U.S  Dt-partment  of  Agriculture  for 
the  proposition  that  such  behavior  is 
illegal. 

Response:  We  provided  input  to  the 
State  while  the  State  developed 
revisions  to  the  Utah  County  SIP 
revision  and  identified  issues  we  felt  the 
State  would  need  to  address  in  order  for 
us  to  approve  a  revision  to  the  SIP  The 
issues  we  raised  were  based  on  our 
interpretation  of  requirements  of  the 
Clean  Air  Act.  and  we  believe  our 
•it  tiuns  were  completely  within  our 
authontv  under  the  Clean  Air  Act.  If  the 
State  disagreed  with  our  interpretations, 
it  was  free  to  disregard  our  input, 
submit  a  SIP  revision,  and  exercise  its 
legal  rights  under  the  Clean  Air  Act  in 
the  event  we  disapproved  the  submitted 
revision.  There  is  no  entitlement  to 
approval  of  a  SIP  revision  under  the 
Clean  Air  Act  unless  the  revision  meets 
the  requirements  of  the  CAA  and  EPA 
regulations.  Since  receiving  the  SIP 
submittal  from  the  State,  we  have  acted 
expeditiously  to  propose  it  for  approval 
and  approve  it.  We  have  not  held  the 
SIP  revision  "hostage." 

(12)  Comment:  The  commenter 
indicates  that  increases  in  mobile  source 
emissions  should  not  be  used  to  justify 
reductions  in  allowable  emission  limits 
currently  applicable  to  stationary 
sources.  The  commenter  wants 
reasonably  stringent  budgets  for  mobile 
sources  and  wants  mobile  sources  to 
stay  within  budget.  The  commenter 
wants  any  reductions  in  the  inventory 
from  use  of  MOBILE  6  modeling  to  be 
allocated  to  stationary  sources. 

Response:  These  decisions  are  within 
the  State's  discretion  in  the  first 
instance,  and  EPA  may  not  consider 
these  comments  in  determining  whether 
the  SIP  revision  meets  the  requirements 
of  the  CAA.  See  our  response  to 
previous  comments.  Also,  see  Union 
Electric  Co.  v.  Environmental  Protection 
Agency.  427  U.S.  246,  266  (1976),  in 
which  the  Supreme  Court  held  that  a 
state  "may  select  whatever  mix  of 
control  devices  it  desires"  as  long  as  the 
NAAQS  are  met. 

(13)  Comment:  The  commenter  argues 
that  the  SIP  revision  contains  emissions 
caps  that  will  preclude  plant  production 
increases  and  growth.  The  commenter 
was  concerned  that  these  emissions 
caps  may  only  be  changed  through  an 
EPA-approved  SIP  revision.  According 
to  the  commenter.  such  an  approach  is 
unrealistic  and  unworkable  because  the 
revision  and  approval  process  can  take 
as  long  as  5  to  10  years.  The  commenter 
expressed  concern  that  this  will  result 
in  functionally  prohibiting  industrial 
and  business  expansion.  The 
commenter  suggests  a  countywide  cap 


be  implemented  that  allows  emissions 
trading  under  the  cap. 

Response:  The  commenter's  concerns 
are  more  properly  directed  to  the  State 
because  they  raise  issues  with  the 
State's  chosen  approach,  not  matters 
that  are  within  the  scopre  of  EPA's 
approval  or  disapproval  of  this  action. 
EPA's  decision  to  approve  the  revision 
is  limited  to  whether  it  complies  with 
the  applicable  requirements  of  the  CAA. 
We  believe  that  the  emissions  limits 
meet  the  requirements  of  the  Clean  Air 
Act  because  they  are  practically 
enforceable  and  will  ensure  attainment 
of  the  NAAQS.  The  fact  that  the  limits 
may  only  be  changed  through  a  SIP 
revision  is  not  a  basis  for  us  to 
disapprove  the  SIP  revision.  In  addition, 
we  believe  the  commenter's 
assumptions  are  unfounded  in  certain 
respects.  First,  it  is  our  understanding 
that  many  of  the  allowable  limits  in  the 
SIP  allow  for  considerable  growth  in 
emissions.  (Whether  such  increases 
would  trigger  new  source  review 
requirements  is  a  separate  question.) 
Second,  we  have  a  responsibility  under 
the  Clean  Air  Act  to  ensure  that 
emissions  limits  that  form  the  basis  for 
an  attainment  demonstration  are 
enforceable  and  permanent.  Permanent 
in  this  instance  means  that  they  may  not 
be  changed  without  EPA's  approval 
through  a  SIP  revision.  See  section 
llO(i)  of  the  Act  and  40  CFR  51.105. 
Third,  this  approach  has  proven 
workable  throughout  Region  8. 
Industrial  and  business  expansion  has 
continued,  despite  firm  emissions  limits 
in  SIPs. 

(14)  Comment:  The  commenter  is 
concerned  that  language  in  the  Utah  SIP 
that  relates  to  New  Source  Review 
negates  one  of  the  stated  goals  of  the  SIP 
revision — to  remove  smaller  sources 
from  the  SIP  and  thus  allow  those 
smaller  sources  to  change  their 
Approval  Orders  without  EPA  review. 
The  commenter  mentions  language 
stating  that  diffusion  modeling  will  be 
performed  to  predict  the  source's  effect 
on  air  quality  in  the  area,  and  requiring 
issuance  of  an  Approval  Order.  The 
commenter  is  concerned  that  this 
language  could  be  interpreted  to  require 
EPA  approval  of  changes  to  Approval 
Orders  as  SIP  revisions. 

Response:  The  commenter's  concerns 
are  more  properly  directed  to  the  State, 
rather  than  to  EPA.  The  State  did  not 
adopt  the  changes  the  commenter 
requested  and  has  not  submitted 
changes  to  Section  2  of  the  Utah  SIP. 
The  absence  of  such  changes  does  not 
render  the  Utah  County  PMi„  SIP 
revision  inadequate,  and  we  are 
approving  the  SIP  revision  as  submitted. 
However,  we  believe  the  commenter's 
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fears  are  unfounded.  Requirements  for 
New  Source  Review  are  intended  to 
complement  the  SIP;  see  our  response  to 
comment  18,  below.  But.  there  is  no 
requirement  in  the  State's  regulations  or 
in  our  regulations  that  the  State  seek  or 
gain  prior  EPA  approval  of  changes  to 
Approval  Orders.  This  does  not  mean  a 
state  is  free  to  ignore  state  or  federal 
regulatory  requirements  in 
implementing  its  New  Source  Review 
requirements;  if  a  state  fails  to 
implement  those  requirements,  we  may 
take  a  variety  of  actions  under  the  Clean 
Air  Act  to  correct  the  state's  failure. 

(15)  Comment:  The  commenter 
questions  the  addition  of  Geneva  Rock 
asphalt  plant  to  the  SIP  "when  it  is  not 
in  the  same  category  as  the  large 
stationary  sources."  The  commenter 
also  wonders  why  Geneva  Rock  has  no 
annual  emission  limitations  like  other 
sources  in  the  SIP. 

Response:  We  asked  the  State  to 
include  Geneva  Rock  in  the  SIP  because 
Geneva  Rock's  allowables  [i.e., 
permitted  levels)  for  PMio  exceed  100 
tons  per  year.  This  is  the  threshold  for 
PMi„  that  the  State  and  EPA  settled  on 
to  define  which  sources  to  include  in 
the  SIP.  We  note  that  the  inclusion  in 
the  SIP  of  emission  limits  for  Geneva 
Rock  is  not  a  basis  for  us  to  disapprove 
the  SIP  revision.  We  don't  know  why 
the  State  did  not  include  annual 
emission  limits  in  the  SIP  for  Geneva 
Rock.  However,  given  Geneva  Rock's 
size  and  the  daily  limits  that  apply 
November  through  February,  we  don't 
believe  the  lack  of  annual  emission 
limits  for  this  one  source  threatens  the 
annual  PMm.NAAQS. 

(16/  Comment:  The  commenter 
suggests  that  other  states,  such  as 
California  and  Texas,  allow  changes  in 
equipment  and/or  facility  modifications 
that  do  not  require  a  SIP  revision  and 
asks  the  State  to  evaluate  these 
approaches. 

Response:  The  commenter  directed 
this  comment  to  the  State,  but  the  State 
did  not  elect  to  adopt  the  suggested 
approach.  Because  the  State  has  not 
submitted  such  mechanisms  as  part  of 
this  SIP  revision,  the  comment  is  not 
relevant  to  our  approval.  The  absence  of 
such  mechanisms  does  not  form  a  basis 
for  us  to  disapprove  the  SIP  revision. 

(1 7)  Comment:  The  commenter  says 
that  the  provision  in  the  SIP  that 
requires  offsets  for  emissions  increases 
greater  than  25  tons  has  never  been 
adequately  justified  or  considered  and 
that  it  should  be  removed  from  the  SIP. 

Response:  The  commenter  directed 
this  comment  to  the  State,  but  the  State 
did  not  elect  to  modify  this  provision  of 
the  SIP.  The  continued  presence  of  this 
offset  provision  in  the  SIP  does  not 


render  the  submitted  SIP  revision 
inadequate  or  form  a  basis  for  us  to 
disapprove  the  SIP  revision. 

(181  Comment:  The  commenter 
indicates  that  for  many  companies 
regulated  under  the  pre-existing  Utah 
County  PMio  SIP,  details  such  as  hours 
of  operation  and  specific  emission 
limitations  have  been  added  to  their 
Approval  Orders  solely  for  the  purpose 
of  having  the  Approval  Orders  be 
consistent  with  the  SfP.  Now  that  the 
revised  SIP  no  longer  contains  such 
limitations  for  many  sources,  the 
commenter  argues  that  the  Approval 
Orders  for  those  sources  should  be 
revised  to  eliminate  such  limitations  as 
well. 

Response:  This  comment  does  not 
pertain  to  the  validity  of  the  SIP 
revision  itself.  However,  we  do  not 
believe  it  would  be  appropriate  for  the 
State  to  engage  in  wholesale  changes  to 
existing  Approval  Orders.  The  idea 
behind  taking  specific  enfissions 
limitations  out  of  the  SIP  for  some 
sources  was  to  provide  the  type  of 
flexibility  the  commenter  is  seeking — 
namely  to  make  source  changes  without 
the  need  for  a  SIP  revision.  However, 
removal  of  these  specific  SIP  provisions 
does  not  mean  that  such  sources  would 
be  exempt  from  emissions  limitations 
entirely,  or  that  changes  to  their 
Approval  Orders  would  be  made 
without  complying  with  the  permitting 
requirements  in  the  Utah  SIP.  Those 
permitting  requirements,  which  EPA 
has  approved  and  which  are  intended  to 
meet  the  requirements  of  40  CFR  51.160 
through  51.166.  are  designed  to  ensure 
that  permit  changes  are  carefully 
evaluated  for  possible  impacts  on  the 
relevant  SIPs  and  on  attainment  and 
maintenance  of  the  NAAQS.  Neither  the 
State  nor  sources  can  assume  that 
removal  of  emissions  limitations  and 
other  requirements  from  the  Utah 
County  SIP  justifies  their  removal  from 
Approval  Orders. 

(19)  Comment:  The  commenter 
suggests  that  EPA  Method  5  should  be 
added  as  an  alternative  to  Method  201a 
for  compliance  testing,  at  a  source's 
option.  According  to  the  commenter.  the 
Executive  Secretary  should  have  the 
discretion  to  change  other  details 
specified  in  Section  l.a.A  without 
having  to  go  through  a  full  SIP  revision, 
because  this  is  a  relatively  minor  aspect 
of  the  SIP. 

Response:  The  commenter's  concern 
is  directed  at  the  State.  We  note  that  the 
SIP  permits  the  use  of  EPA  Method  5 
under  certain  circumstances,  depending 
on  the  characteristics  of  the  gas  stream 
in  the  stack.  Beyond  that,  it  is  not 
within  our  authority  to  change  the  SIP 
that  has  been  submitted  to  us.  The  lack 


of  source  or  Executive  Secretary 
discretion  to  change  the  test  method  is 
not  a  basis  for  disapproval  of  the 
submitted  SIP.  The  inclusion  of  the 
discretion  requested  by  the  commenter 
would  be  a  basis  for  disapproval.  We 
note  that  the  State  has  committed  to 
address  some  issues  we  have  with 
compliance  testing  in  a  future  SIP 
revision,  but  these  issues  do  not  relate 
to  the  commenter's  comment. 

(20)  Comment:  The  commenter 
wonders  whether  incorporating  the 
definitions  of  R307-101-2  into  section 
l.a.E  of  the  SIP  will  limit  DAQ's  ability 
to  modify  its  definitions  without  EPA 
approval  of  a  SIP  revision. 

Response:  The  requirement  for  EPA 
approval  of  changes  to  an  element  of  the 
SIP  is  not  a  flaw  in  the  submitted  SIP. 
and  we  are  approving  the  SIP  as 
submitted.  Our  approval  means  that 
State  changes  to  the  SIP  revision, 
including  incorporated  definitions,  will 
not  be  federally  effective  until  we 
approve  them.  This  is  because  the  Clean 
Air  Act  and  our  regulations  provide  that 
no  changes  to  an  applicable 
implementation  plan  are  effective 
unless  and  until  they  are  approved  by 
us  as  a  SIP  revision.  See  section  llO(i) 
of  the  CAA  and  40  CFR  51.105. 

(211  Comment:  The  commenter 
indicates  that  the  opacity  measurement 
requirement  of  section  l.a.G  of  the  SIP 
is  more  stringent  than  the  federal 
Method  9  and  that  Method  9  opacity 
observations  without  modification 
should  be  used  instead. 

Response:  This  comment  was 
addressed  to  the  State.  The  State  did  not 
adopt  the  change  the  commenter 
suggested.  The  State's  adoption  of  a 
standard  that  is  more  stringent  than 
applicable  federal  requirements  is  not  a 
basis  for  disapproval. 

(22)  Comment:  The  commenter  states 
that  section  l.a.H  of  the  SIP  should  state 
that  facilities  with  a  required  site- 
specific  fugitive  dust  control  plan  are 
exempted  from  the  requirements  of  this 
section. 

Response:  The  State  did  not  adopt  the 
change  the  commenter  suggested.  We 
believe  the  provision  is  adequate  as 
written  and  are  approving  this  provision 
of  the  SIP. 

IV.  EPA's  Final  Action 

In  this  action  EPA  is  finalizing 
approval  of  the  State  of  Utah's  revision 
to  the  Utah  State  Implementation  Plan 
(SIP)  that  was  submitted  by  the 
Governor  on  luly  3,  2002,  revising  the 
SIP  for  the  Utah  County  nonattainment 
area  for  particulates  of  10  microns  in 
size  or  smaller  (PM|„).  The  Governor's 
submittal  contains  rule  R307-1 10-10 
which  incorporates  revisions  to  portions 
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of  Utah's  SIP  Section  IX,  Part  A  and  nile 
R307-110-17  which  incorporates 
revisions  to  portions  of  Utah  s  SIP 
Section  IX,  Part  H.  The  Governor's 
submittal,  among  other  things,  revises 
the  existing  attainment  demonstration 
in  the  approved  PM:,,  .SIP  based  on  a 
short-term  emissions  inventory, 
establishes  24-hour  emission  limits  for 
the  ma)or  stationary  sources  in  the  Utah 
County  PMh.  nonattainment  area  and 
establishes  motor  vehicle  emission 
budgets  based  on  EPA's  most  recent 
mobile  sourr(>  emissions  model, 
Mobile6. 

We  note  that  Section  IX,  Part  H  of  the 
SIP  revision  indicates  that  definitions 
contained  in  rule  R307-101-2  applv  to 
Section  IX,  Part  H.  Rule  R307-101-2  is 
a  recodification  of  rule  R307-1-1.  We 
have  approved  R307-1-1  into  the  SIP 
but  not  R307-101-2.  For  purposes  of 
this  action  only,  we  have  reviewed 
K307-101-2.  We  find  that  the 
definitions  in  R3O7-101-2  are  generally 
the  same  as  those  contained  in  R307-1- 

1  and  that  thev  are  acceptable  as  they 
apply  to  Section  IX,  Part  H  of  the  SIP 
revision.  Therefore,  we  are  listing  under 
the  additional  materials  section  of  this 
rulemaking  (section  C(54)(ii)(E)  below) 
rule  R307-101-2  as  in  effect  at  the  time 
Utah  adopted  the  revisions  to  Section 
IX,  Part  H  of  the  SIP  and  are  placing  a 
copy  of  the  rule  in  the  docket  for  this 
action.  We  will  evaluate  rule  R307-101- 

2  as  it  applies  to  the  Utah  SIP  generally 
in  a  future  rulemaking  action. 

This  final  action  will  become  effective 
on  January  22.2003. 

V.  Administrative  Requirements 

(a)  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulator}' 
action  from  Executive  Order  12866. 
entitled  "Regulatory  Planning  and 
Review.  " 

(b)  Executive  Order  13045 

Protection  ofCbildren  From 
knvironmental  Health  Hislcs  and  Safety 
H/sArs  (62  FR  19885.  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant  "  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulator}'  action  meets  both  criteria. 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 


This  rule  is  not  subject  to  Executive 

Order  13045  because  it  is  not 
economically  signifif  <int  ami  F.VA  does 
not  have  the  discretuui  t.>  "ngag--  in  a 
risk  assessment  or  alternatives  analysis 
in  acting  on  SIP  revisions. 

(c)  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergoyernmental 
Partnership)   E.xecutive  Order  13132 
requires  EPA  to  de\elop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  bv  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  .State  law  unless  the  Agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  state  rules 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

(d)  Executive  Order  131 75  (Consultation 
and  Coordination  with  Indian  Tribal 
Governments) 

Executive  Order  13175,  entitled 
"Consultation  emd  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 


ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

(e)  Executive  Order  1321 1  (Energy 
Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

(f)  Regulatory  Flexibility 

The  Regulatory  Flexibility-  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  approval  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  SIP  final  approval  does  not 
create  any  new  requirements,  1  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co..  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2).  Therefore,  because  the 
final  rule  does  not  create  any  new 
requirements,  1  certify  that  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 


7811M) 


K»'<l»Tal  R»'t;ist«M    Vol.  67,  No.  2-\' 


\! 


p. 


'iiiluT   2i     J.0{)2  '  Ru!»\s  .iHil    Kt^t;ulation^ 


(g)  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  this  final 
approval  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

(b)  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq..  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2).  This 
rule  will  be  effective  January  22,  2003. 

(i)  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 


EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EP^,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

(jl  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  21, 
2003.  Filing  a  petition  for 
•  reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Clean  Air  Act.) 

List  of  Subjects  in  40  (IK  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone.  Particulate  matter, 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  12,  2002. 
Robert  E.  Roberts, 

Regional  Administrator. 

Title  40.  chapter  I.  part  52  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  TT— UTAH 

2.  Section  52.2320  is  amended  by 
adding  paragraph  (c)(54)  to  read  as 
follows: 

§  52  2320     Identification  of  plan. 

(c)  *    *    * 

(54)  On  July  3.  2002.  the  Governor  of 
Utah  submitted  a  SIP  revision  revising 
the  SIP  for  the  Utah  County 
nonattainment  area  for  particulates  of  10 
microns  in  size  or  smaller  (PMm).  The 
Governor's  submittal,  among  other 
things,  revises  the  existing  attainment 
demonstration  in  the  approved  PMio  SIP 
based  on  a  short-term  emissions 
inventory,  establishes  24-hour  emission 
limits  for  the  major  stationary  sources  in 
the  Utah  County  PMio  nonattainment 
area  and  establishes  motor  vehicle 
emission  budgets  based  on  EPA's  most 
recent  mobile  source  emissions  model, 
Mobilea. 

(i)  Incorporation  by  reference. 

(A)  Rule  R307-1 10-10.  which 
incorporates  revisions  to  portions  of  the 
Utah  State  Implementation  Plan, 
Section  IX,  "Control  Measures  for  Area 
and  Point  Sources,"  Part  A,  "Fine 
Particulate  Matter"  as  adopted  on  July  3, 
2002,  by  the  Utah  Air  Quality  Board, 
and  State  effective  on  September  5. 
2002.  (Section  IX  of  the  Utah  SIP  was 
formerly  designated  Section  9.  The 
revisions  to  Section  IX.  Part  A  we  are 
incorporating  by  reference  with  this 
action  do  not  replace  Section  9,  Part  A 
entirely,  but  revise  portions  of  Section 
9.A.3.,  9.A.6.  9.A.7,  9.A.8,  9.A.9  of  the 
previously  approved  Utah  SIP  and  add 

a  new  Section  IX.A.IO.) 

(B)  Rule  R307-110-17,  which 
incorporates  revisions  to  portions  of  the 
Utah  State  Implementation  Plan, 
Section  IX,  "Control  Measures  for  Area 
and  Point  Sources,"  Part  H,  "Emission 
Limits,  "  as  adopted  on  June  5,  2002,  by 
the  Utah  Air  Quality,  and  State  effective 
on  September  5.  2002.  (Section  IX.  Part 
H  of  the  Utah  SIP  was  formerly 
designated  Section  9,  Appendix  A.  The 
revisions  to  Section  IX,  Part  H  we  are 
incorporating  by  reference  with  this 
action  replace  the  following  sections  of 
Section  9,  Appendix  A  of  the  previously 
approved  Utah  SIP:  Section  1.1  (GeneraJ 
Requirements  (Utah  County))  and  all 
subsections  thereof;  Section  1.2 
(Particulate  Emission  Limitations 
(company  specific))  and  all  subsections 
thereof.) 

(ii)  Additional  material. 

(A)  Letter  dated  Augu.st  9.  2002  from 
Richard  Sprott,  Director,  Utah  Division 
of  Air  Quality,  to  Richard  Long. 
Director.  Air  and  Radiation  Program, 
EPA  Region  8.  transmitting  the 
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chronology  of  how  the  Utah  County 
PMki  SIP  revision  was  adopted  over  two 
Utah  Air  Quality  Board  meetings  (June 
5,  2002  and  luly  3,  2002)  and  the 
justification  for  the  nonsubstantive 
revisions  made  between  the  two 
adoption  dates. 

(B)  Letter  dated  |uly  3,  2002  from 
Governor  Michael  O.  Leavitt.  State  of 
Utah,  to  Robert  E.  Roberts,  Regional 
Administrator.  EP.\  Region  8.  requesting 
EPA's  approval  of  the  Utah  State 
Implementation  Plan  for  PMio  in  Utah 
County. 

(C)  Commitment  letter  dated  April  18. 
2002  from  Richard  Sprott.  Director, 
Utah  Division  of  Air  Quality,  to  Richard 
Long.  Director,  Air  and  Radiation 
Program,  EPA  Region  8,  committing  to 
work  with  us  to  address  remaining 
issues  with  the  PMk,  SIPs  for  both  the 
Utah  and  Salt  Lake  County 
nonattainment  areas  and  with  the  Utah 
SIP  in  general.  Utah  will  address  these 
ongoing  issues  in  a  SIP  revision  (which 
mav  be  in  the  form  of  a  maintenance 
plan)  that  will  be  submitted  by  March 
1.2004. 

(D)  Letter  dated  March  15.  2002  from, 
Richard  Sprott.  Director,  Utah  Division 
of  Air  Quality,  to  Richard  Long. 
Director,  Air  and  Radiation  Program, 
EPA  Region  8.  accompanied  by  three 
volumes  of  Technical  Support 
Documentation  titled  'Supplement  II- 
02  to  the  Technical  Support 
Documentation  for  the  State 
Implementation  Plan  for  PMio"  for  the 
Utah  County  PMm  SIP  revision. 

(E)  Utah's  General  Definition  rule 
R307-101-2  as  in  effect  at  the  time  Utah 
adopted  Section  IX.  Part  H  of  the  SIP 
revision  on  June  5,  2002. 

(F)  All  portions  of  the  July  3,  2002 
Utah  PMki  SIP  revision  submittal,  other 
than  any  documents  or  provisions 
mentioned  in  paragraph  (c)(54)(i)  of  this 
section. 

(PR  Doc.  02-32259  Filed  12-20-02:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-3429,  MB  Docket  No  02-273,  RM- 
10562] 

Digital  Television  Broadcast  Service; 
Tuscaloosa,  AL 

AGENCY:  Federal  Coinnuinications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  oi  TV  Alabama.  Inc,  substitutes 


DTV  channel  5  for  DTV  channel  34c  at 
Tuscaloosa.  Alabama.  See  67  FR  59490, 
September  23.  2002  DT\'  channel  5  can 
be  allotted  to  Tuscaloosa  m  compliance 
with  the  principle  community'  coverage 
requirements  of  section  73.625(a)  at 
reference  coordinates  33-28—48  N.  and 
87-25-50  W.  with  a  power  of  5.4, 
HAAT  of  641  meters  and  with  a  DTV 
service  population  of  1431  thousand. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  Februar\-  3.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal.  Media  Bureau.  (202)  418- 
1600, 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No,  02-273. 
adopted  December  12,  2002.  and 
released  December  19.  2002,  The  full 
text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Information  Center.  Portals  II. 
445  12th  Street.  SW,.  Room  CY-A257. 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International,  Portals  II.  445 
12th  Street.  SW..  CY-B402.  Washington. 
DC,  20554,  telephone  202-863-2893. 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

.Authority:  47  U.S.C.  154.  303,  334  and  336. 
§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Alabama,  is  amended  by  removing  DTV 
channel  34c  and  adding  DTV  channel  5 
at  Tuscaloosa. 

Federal  Communications  Commission. 

Barbara  A,  Rreisman, 

Chief.  Video  Division,  Media  Bureau. 

[FR  Doc.  02-32282  Filed  12-20-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pan  73 

[DA  02-3430,  MB  DocKei  Nc  02   2" "    RM- 
10441] 

Digital  Television  Broadcast  Service; 
Berton,  TX 

agency;  Federed  Communications 

Commission, 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Central  Texas  College, 
substitutes  DTV  channel  38  for  DTV 
channel  47c  at  Belton.  Texas,  See  67  FR 
59490,  September  23.  2002.  DTV 
channel  38  can  be  allotted  to  Belton, 
Texas,  in  compliance  with  the  principle 
community  coverage  requirements  of 
section  73.625(a)  at  reference 
coordinates  30-59-08  N.  and  97-37-51 
W.  with  a  power  of  200,  HAAT  of  392,9 
meters  and  with  a  DTV  service 
population  of  735  thousand.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  Februar>'  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau.  (202)  418- 
1600, 

SUPPLEMENTARY  INFORMATION;  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No,  02-271, 
adopted  December  12,  2002,  and 
released  December  19,  2002.  The  full 
text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regulcir  business  hours  in  the  FCC 
Reference  Information  Center,  Portals  II, 
445  12th  Street,  SW.,  Room  CY-A257, 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International.  Portals  II.  445 
12th  Street.  SW..  CY-B402.  Washington, 
DC.  20554,  telephone  202-863-2893. 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subiects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7a— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows; 

Authority:  47  U  SC.  154,  303.  334  and  336. 

§73.622     [Amen<ied) 

2.  Section  73.622(b).  the  Table  of 
Digital  Television  Allotments  under 
Texas,  is  amended  by  removing  DTV 
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channel  47c  and  adding  DTV  channel 

38  at  Belton. 

Federal  C^omniunications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Vidua  Division.  Media  Bureau. 

IFR  Doc.  02-32283  Filed  12-20-02:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pari  73 

[DA  02-34!'    MB  DocKet  No    0.'    2Hi)    RM- 
10SS8] 

Television  Broadcast  Service   Blanco 

TX 

agency:  Federal  Communications 

Cionmiission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Univision  Television  Group, 
substitutes  channel  17  for  channel  52+ 
at  Blanco.  Texas.  See  67  FR  60205. 
September  25,  2002.  TV  channel  17  can 
be  allotted  to  Blanco.  Texas,  with  a  zero 
offset.  Since  the  community  of  Blanco  is 
located  within  275  kilometers  of  the 
U.S. -Mexican  border,  concurrence  from 
the  Mexican  government  has  been 
obtained  this  allotment.  The  coordinates 
for  channel  17  at  Blanco  are  North 
Latitude  29-42-58  and  West  Longitude 
98-30-39.  Due  to  a  short  spacing,  to 
land  mobile  channel  17  at  Houston, 
Texas,  the  use  of  channel  17  Blanco. 
Texas,  inrludes  a  rnndition   See 
SUPPLEMENTARY  INFORMATION  for 
condition  details.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  February  3.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  M,  .i.,i  i>..iiiau.  (202)  418- 
1600. 

SUPPLEMENTAHv  Nf  ohmation:  The  use  of 
channel  1 7  ai  niam.ip.  if.\.i>,  includes 
the  following  condition:  Univision  must 
agree  to  (1)  accept  interference  from 
current  and  future  488-494  MHz  land 
mobile  facilities  operating  from  base 
stations  located  within  50  miles  of  the 
Houston  reference  point  and  mobile 
units  operating  within  30  miles  of  their 
associated  base  stations;  and  (2)  not 
radiate  a  signal  in  the  Houston  area 
where  land  mobile  operation  is 
permitted  with  a  field  strength  greater 
than  that  permitted  by  a  full-power  TV 
station  that  meets  the  co-channel 
distance  separation  criteria  (341.1  km). 
This  is  a  synopsis  of  the  Commission's 
Report  and  Order.  MB  Docket  No.  02- 
280.  adopted  December  12.  2002,  and 
released  December  19.  2002.  The  full 
text  of  this  document  is  available  for 


public  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Information  Center,  Portals  11. 
445  12th  Street,  SW.,  Room  CY-A257, 
Washington.  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington.  DC.  20554.  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via-e-mail  qiinlpxint@aoI  com 

List  ut  SuhiiM  ts  111  47  (.FK  Hart  73 

Television  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73  -[AMENDED] 

1.  The  authority  citation  for  Part  73 
contitiues  to  read  as  follows: 

'  r    154.  303.  3;14  and  336. 


Authority: 


§73.606     [Amended] 

2.  Section  73.b06{b).  the  Table  of 
Television  Allotments  under 

Texas,  is  amended  by  removing  TV 
channel  52+  and  adding  TV  channel  17 
at  Blanco. 

Ft'dt'ral  r()mmuni(  nlion^  Commission. 

Barbara  A.  Kreisman, 

Chief.  Video  Division.  Media  Bureau. 

(FR  DiK  .  02-32285  Filed  12-20-02;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02    3381    MB  Doct<Pt  No   0?   9S    RM- 
10421' 

Digital  Television  Broadcast  Service 
Odessa   TX 

agency:  Federal  Communications 

l.innniission. 

ACTtON:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Odessa  Junior  College 
District,  substitutes  DTV  channel  *38 
for  DTV  channel  *22  at  Odessa.  Texas. 
See  67  FR  31171.  May  9.  2002.  DTV 
channel  *38  can  be  allotted  to  Odessa  in 
compliance  with  the  principle 
community  coverage  requirements  of 
section  73.625(a)  at  reference 
coordinates  31-51-58  N.  and  102-22-48 
W.  with  a  power  of  500.  HAAT  of  82 
meters  and  with  a  DTV  service 
population  of  259  thousand.  Since  the 
community  of  Odessa  is  located  within 
275  kilometers  of  the  U.S. -Mexican 
border,  concurrence  from  the  Mexican 
government  has  been  obtained  for  this 


allotment.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  !"ff.H  tiv.'  Till. I. u\   7"    2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal.  Media  Bureau.  (202)  418- 
1600 

SUPPLEMENTARY  INFORMATION:  This  is  a 
svnopsis  of  the  Commission's  Report 
and  Order.  MB  Docket  No.  02-95. 
adopted  December  6,  2002.  and  released 
December  13,  2002.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street.  SW..  Room  CY-A257, 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International.  Portals  II.  445 
12th  Street.  SW..  CY-B402.  Washington. 
DC.  20554.  telephone  202-863-2893. 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

I  isl  (it  Suh|f(  ts  111  4"  (  I  K  P.irt  ~  f 

Digital  television  broadcasting. 
Television. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follow 

PART  73— [AMENDED] 

1.  i  nt"  aiiinonty  citation  for  Part  73 
continues  to  read  as  follows; 

\  iilH.iilv:47  U.S.C.  154,  303,  334  and  336. 

§73  622     [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Texas,  is  amended  by  removing  DTV 
channel  *22  and  adding  DTV  channel 
•38  at  Odessa. 

Federal  Communications  Commission. 

Kdrbara  A.  Kreisman. 

i,hwf.  Video  Division.  Media  Bureau. 

(FR  Dor.  02-32286  Filed  12-20-02:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02   3382.  MB  DocKet  No  02-220.  RM- 
10518] 

Digital  Television  Broadcast  Service; 
Christiansted.  VI 

agency:  heuerai  Communications 

f'ommission. 

action:  Final  rule. 


summary:  The  Commission,  at  the 
requoat  of  Virgin  Blue.  Inc..  substitutes 
DTV  channel  23  for  DTV  channel  5  at 
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Christiansted.  Virgin  Islands.  See  67  FR 
5292,  August  14,  2002.  DTV  channel  23 
can  be  allotted  to  Christiansted  in 
compliance  with  the  principle 
community  coverage  requirements  of 
section  73.625(a)  at  reference 
coordinates  17-44-40  N.  and  64-43^0 
\V  with  a  power  ofO.85,  HAAT  of  130 
meters  and  with  a  DTV  service 
population  of  48  thousand.  With  this 
action,  this  proceeding  is  terminated. 

dates:  Effective  January  27,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  P.ini 
Biuiuemhdi,  Media  Bureau,  i,iU2j  41H- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MB  Docket  No.  02-220, 
adopted  December  6.  2002.  and  released 
December  13,  2002.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  CY-B402,  Washington, 
DC.  20554,  telephone  (202)  863-2893. 
facsimile  (202)  863-2898.  or  via  e-mail 
qualexint@aol.com. 

Li.st  tit  Subjeils  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  Thcauthority  citation  for  Part  73 
continues  to  read  as  follows: 

\iiltii.rily:  47  U.S.C.  154.  303.  334  and  336. 

§73  622     [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Virgin  Islands,  is  amended  by  removing 
DTV  channel  5  and  adding  DTV  channel 
23  at  Christiansted. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief  Video  Division.  Media  Bureau. 

(FR  Doc.  02-32287  Filed  12-20-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No  99-325:  FCC  02-285] 

Digital  Audio  Broadcasting  Systems 
and  Their  Impact  on  the  Terrestrial 
Radio  Broadcast  Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  proceeding  the     ^ 
C,<iiumishii)n  selects  in-band,  on-channel 
(IBOC)  as  the  sole  digital  technology'  for 
the  terrestrial  radio  broadcast  service. 
The  Commission  announces  notification 
procedures  that  will  allow  AM  and  FM 
broadcasters  to  begin  interim  digital 
operations  immediately  using  the  IBOC 
systems  developed  by  iBiquity  Digital 
Corporation.  Finally,  the  Commission 
concludes  that  adoption  of  a  single 
IBOC  transmission  standard  would  be 
beneficial,  and  solicits  industry 
assistance  in  the  development  of  a 
formal  standard. 

DATES:  Effective  January  22.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
ViilL'i  H.  Uovle.  Audiu  .ServiLe-  Division, 
Mass  Media  Bureau  (202)  418-2700. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
bumuidry  ui  the  Commission's  Firsf 
Report  and  Order  in  MM.  Docket  No. 
99-325,  adopted  October  10,  2002.  and 
released  October  11,  2002.  The  complete 
text  of  this  First  Report  and  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  CY-A257), 
445  12th  Street,  SW.,  Washington,  DC, 
and  mav  also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  (202)  863-2893.  445  12th 
Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554.  The  complete 
text  is  also  available  on  the  Internet  at 
http://braunfoss.fcc.gov/edocs_pubIic/ 
attarhmatrh/FCC-02-286A  1  pdf. 

Synopsis  of  First  Report  and  Order 

1.  Introduction 

The  Commission  initiated  this 
proceeding  in  November  1999  to 
advance  the  development  of  digital 
audio  broadcasting  (DAB)  in  the 
terrestrial  radio  service.  The  Notice  of 
Proposed  Rulemaking  (NPRM;  64  FR 
61054,  November  9,  1999)  sought 
comment  on  alternatives  for  introducing 
DAB  to  the  American  public.  The  NPRM 
cited  the  promising  preliminary  results 
of  several  IBOC  systems  under 
development  at  the  time.  IBOC  systems, 
designed  to  allow  the  simultaneous 
transmission  of  analog  and  digital 


signals  within  the  existing  AM  and  FM 
bands,  had  the  potential  to  offer  a 
seamless  transition  to  digital  technology 
without  the  need  for  allocation  of 
additional  spectrum.  The  NPRM  noted, 
however,  that  IBOC  technology  was  still 
unproven  at  the  time.  Therefore,  the 
NPRM  also  sought  comment  on  the  use 
of  other  DAB  technologies  designed  to 
operate  in  new  spectrum. 

IBOC  developers  made  significant 
progress  in  the  years  following  the 
NPRM.  Two  IBOC  developers,  Lucent 
Digital  Radio,  Inc.  and  USA  Digital 
Radio,  Inc..  merged  to  form  iBiquity 
Digital  Corporation — the  only  remaining 
IBOC  proponent.  iBiquity  has  continued 
to  develop  its  IBOC  technology  and  to 
cooperate  in  an  extensive  independent 
testing  program.  In  contrast,  out-of-band 
DAB  options  do  not  appear  viable  in  the 
near  term.  No  new  spectrum  is  available 
for  an  out-of-band  technology,  and 
comments  in  this  proceeding  show  no 
broadcast  industry  proponent  for  an 
approach  other  than  IBOC. 

2.  National  Rcfdio  Systems  Committee 
Test  Program 

The  NPRM  solicited  the  assistance  of 
the  private  sector  in  evaluating 
candidate  DAB  systems.  The  National 
Radio  Systems  Committee  (NRSC) 
responded  with  a  comprehensive  DAB 
test  program.  The  only  DAB  systems 
submitted  to  the  NRSC  for  evaluation 
were  the  iBiquity  AM  and  FM  "hybrid" 
IBOC  systems.  The  term  "hybrid" 
describes  an  IBOC  system  designed  to 
transmit  both  analog  and  digital  signals 
within  the  spectral  emission  mask  of  a 
single  AM  or  FM  channel.  After  an 
exhaustive  testing  and  evaluation 
process,  the  NRSC  strongly  endorsed 
iBiquity's  AM  and  FM  IBOC  systems, 
with  AM  IBOC  initially  limited  to 
daytime  use  subject  to  additional  testing 
under  nighttime  propagation  conditions. 

3.  FM  IBOC  Test  Results 

The  NRSC  judged  the  audio  qufjlity  of 
the  iBiquity  hybrid  FM  IBOC  system  as 
superior  to  that  of  analog  FM. 
Furthermore,  the  NRSC  reports  that  the 
hybrid  digital  signal  is  more  robust  than 
analog  FM  in  the  face  of  impairments 
such  as  multipath  interference,  co-  and 
adjacent  channel  interference,  and 
noise.  Test  reports  cited  a  small  increase 
in  potential  interference  to  the  reception 
of  first-adjacent  analog  signals,  mainly 
outside  normally  protected  FM  coverage 
contours.  The  Commission  agreed  with 
the  NRSC  and  the  majority  of 
commenters  that  the  small  increase  in 
potential  interference  is  an  acceptable 
tradeoff  in  view  of  the  benefits  inherent 
in  digital  technology. 
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The  NRSC's  test  program  included  an 
assessment  of  the  effects  of  IBOC  on  FM 
subcairiers,  secondary  services  normally 
used  for  GPS  data,  utility  load 
management,  foreign  language 
programming,  and  radio  reading 
services.  The  NRSC"s  report  concluded 
that  the  most  common  digital  subcarrier 
services,  such  as  the  Radio  Broadcast 
Data  System,  would  not  be  affected  by 
FBCX:.  The  NRSC  recommended  further 
testing  of  the  effect  of  IBOC  on  analog 
subcarrier  services  such  as  reading  for 
the  blind.  Additional  tests  showed  that, 
in  some  circumstances,  analog 
subcarrier  receivers  may  receive 
significant  new  interference  from  IB(X^ 
operations  on  the  second  adjacent  FM 
channel.  The  Commission 
acknowledges  the  importance  of 
services  such  as  reading  for  the  blind, 
and  directs  broadcasters  who  implement 
IBOC  to  work  closely  with  the  providers 
of  these  services  to  resolve  complaints 
of  interference.  The  First  Report  and 
Order  cautions  broadcasters  that  interim 
IBOC  authority  may  be  rescinded  if 
legitimate  interference  complaints 
cannot  be  resolved. 

4.  AM  IBOC  Test  Results 

The  iBiquity  AM  IBOC  system  offers 
a  dramatic  improvement  in  audio 
quality  compared  with  analog  AM, 
which  is  limited  by  its  inherently  poor 
fidelity  and  susceptibility  to  noise.  This 
improvement  comes  at  the  cost  of  a 
bandwidth  reduction  for  the  analog 
portion  of  a  hybrid  IBOC  AM  signal,  and 
of  possible  new  interference  from  the 
digital  AM  IBOC  system.  The  NRSC 
tests  show  that  introduction  of  the 
digital  IBOC  signal  will  decrease  the 
signal-to-noise  performance  of  receivers 
tuned  to  the  host  analog  signal.  The 
change  would  not  be  objectionable  to 
most  listeners,  according  to  subjective 
tests.  The  addition  of  the  digital  IBOC 
signal  may  cause  interference  to  the 
reception  of  first-adjacent  signals;  in 
some  cases,  first-adjacent  interference 
may  occur  within  the  AM  station's 
protected  contour.  The  potential  for 
first-adjacent  interference  prompted 
some  commenters  to  suggest  reducing 
the  power  of  the  digital  sidebands  by  6 
dB.  Other  commenters  strongly  opposed 
the  digital  power  reduction,  citing  the 
necessity  of  maximizing  digital 
coverage.  The  Commission  declined  to 
require  a  digital  AM  power  reduction, 
opting  instead  to  accept  the  NRSC's 
recommendation  to  implement  the 
iBiqiuity  AM  IBOC  system  as  tested.  In 
situations  where  interference  is  more 
likely,  AM  broadcasters  may  choose  to 
reduce  digital  carrier  power. 
Furthermore,  the  Commission  may 
order  such  a  power  reduction  to  resolve 


interference  complaints  when  the 
parties  cannot  do  so.  The  NRSC  did  not 
test  the  AM  IBOC  system  under 
nighttime  propagation  conditions, 
which  are  vastly  different  than  daytime 
conditions  in  the  AM  band. 
Consequently,  the  NRSC  recommended 
and  the  Commission  agreed  that  AM 
IBOC  should  be  limited  to  daytime  use 
pending  further  testing. 

5.  Adoption  of  IBOC  Standards 

The  NPRM  listed  the  following  ten 
criteria  the  Commission  would  use  to 
evaloete  a  candidate  digital  audio 
broadcasting  system:  enhanced  audio 
fidelity;  robustness  to  interference  and 
other  signal  impairments;  compatibility 
with  existing  analog  service;  spectrum 
efficiency;  flexibility;  auxiliary 
capability;  extensibility; 
accommodation  for  existing 
broadcasters;  coverage;  and 
affordability.  The  record  in  this 
proceeding  demonstrates  that  the 
iBiquity  IBOC  systems,  evaluated 
according  to  the  foregoing  criteria,  offer 
the  best  way  to  advance  the 
Commission's  policy  goals  for  digital 
transition.  The  iBiquity  systems  enjoy 
strong  support  from  the  broadcast 
industry,  and  are  the  only  systems  that 
could  be  implemented  in  the  near 
future.  Accordingly,  the  First  Report 
and  Order  selects  IBOC  as  the  sole 
digital  transmission  technology  for 
terrestrial  broadcasters.  The  First  Report 
and  Order  agrees  with  the  majority  of 
commenters  that  designation  of  a  single 
IBOC  standard  would  facilitate  the 
efficient  and  orderly  transition  to  digital 
radio.  The  Commission  therefore  solicits 
the  assistance  of  the  public  in  a  formal 
standard-setting  process,  and  notes  that 
the  NRSC  has  already  formed  an  IBOC 
standards  development  working  group. 

6.  Interim  IBOC  Operation 

To  encourage  rapid  consumer 
acceptance  of  the  new  IBOC  technology, 
the  Commission  permits  AM  and  FM 
broadcasters  to  begin  interim  IBOC 
operations  immediately  using  the 
iBiquity  technology.  Upon  approval  by 
the  Office  of  Management  and  Budget, 
broadcasters  who  initiate  IBOC 
operation  shall  notify  the  Commission 
by  letter.  The  notification  letter  shall 
include  certifications  that  the  effective 
radiated  power  of  the  analog  signal 
remains  as  authorized,  and  that  the 
station  remains  in  compliance  with  the 
Commission's  rules  governing  human 
exposure  to  radiofrequency  radiation. 

Final  Regulatory  Flexibility  Certification 

The  Regulatory  Flexibility  Act  of 
1980.  as  amended  (RFA;  see  5  U.S.C. 
601-602),  requires  that  a  regulatory 


flexibility  analysis  be  prepared  for 
notice  and  comment  rule  making 
proceedings,  unless  the  agency  certifies 
that  "the  rule  will  not,  if  promulgated, 
have  a  significant  economic  impact  on 
a  substantial  ntimbor  nf  small  entities." 
5  U.S.C.  601(b)    !  h.   K}  A  c.-nerally 
defines  the  term  "sm.ili  >-\\u\\      t- 
having  the  same  meaiiiii;-;  ,i^  th.   !>  rins 
"small  business."  "small  organization," 
and  "small  govrrnmpnta!  luri'^dittifin 
5  U.S.C.  601(6)   111  i.Miti,.!,   Up'  ti  Mii 
"small  business    u.^-.  iti.  s.u.i'  iH'  ining 
as  the  term  "small  busim'ss  hiuli.tii" 
under  the  Small  Business  Act.  5  U.S.C. 
601(3).  A  "small  business  (  iuk  itii  "  is 
one  which:  (1)  Is  in(ii'[ii>n<iciiil\  nwned 
and  operated;  (2)  is  not  dominant  in  its 
field  of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
15  U.S.C.  632. 

As  required  by  the  RFA,  an  Initial 
Regulatory  Flexibility  Analysis  MRFA) 
was  incorporated  in  the  NPRM    li  MM 
Docket  No.  99-325.  The  Commission 
sought  written  public  comments  on  the 
proposals  in  the  NPRM  including 
comments  on  the  IRFA.  The  Office  of 
Advocacy.  U.S.  Small  Business 
Administration  filed  comments 
asserting  that  the  Commission,  in  the 
IRFA,  failed  to  adequately  consider  the 
potential  impact  of  digital  transition  on 
small  business  and  did  not  discuss 
alternatives  designed  to  minimize 
regulatory  burdens  on  small  entities. 
Specifically,  SBA  states  that  "[Bjefore 
concluding  that  analog  systems  must 
sunset,  the  Commission  should  provide 
data  on  the  cost  of  transition  and  should 
ensure  that  DAB  will  not  burden  small 
business."  SBA  further  states  that  the 
Commission  should  make  the  results  of 
the  IBOr  tests  public  to  determine 
viabilit\  mi  >    nipdtibility  including 
any  interft-n  n.  .      incerns.  It  suggests 
that"*    *    *  .1  iHttcr  course  of  action 
might  be  to  permit  stations  to  install 
digital  s\  stfMTis  but  only  if  they  do  not 
cause  in!<  III  inice  to  analog  systems.  In 
this  scenario,  digital  and  analog  systems 
would  operate  concurrently."  According 
to  SBA,  the  Commission  "*   *   'should 
issue  additional  notices  of  proposed 
rulemaking  as  it  gleans  additional 
information  regarding  the  feasibility  and 
desirability  of  DAB  transition."  Finally, 
SBA  states  that  the  Commission  failed 
to  discuss  alternatives  that  would 
minimize  the  regulatory  burden  on 
small  entities. 

Although,  in  this  First  Report  and 
Order  \he  Commission  takes  two 
actions,  neither  of  which  will  have  a 
significant  impact  on  small  entities,  our 
approach  to  digital  implementation  is 
consistent  with  that  advocated  by  SBA. 
First,  the  Commission  endorses  IBOC 
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technology  for  use  by  AM  ami  FM 
digital  audio  broadcasting  ojxrrttiuns. 
Second,  the  Commission  authnnzi  •- 
interim,  voluntary  digital  bruadt  astiiic 
operations  for  both  AM  and  FM 
licensees.  Only  those  broadcasters 
wishing  to  take  advantage  of  this 
opportunity  to  begin  digital 
broadcasting  need  comply  \\  iVn  i\n\ 
notification  or  technical  requirements. 
Those  broadcasters  choosing  not  to 
initiate  such  digital  operations  will  not 
be  materially  afffit-vi  The  Cnmmi-^h'n 
will  issue  a  Furiin'i  Ni'KM  jj!i>i'"^i:ic 
final  rules  for  digital  audio  broadcasting 
and  will  consider  the  impact  of  any 
final  rules  on  small  entities  in 
connection  with  that  further  proceeding. 
We  therefore  certify  that  the 
requirements  of  this  First  Report  and 
Order  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  adopting  this  approach,  we 
carefully  analyzed  the  results  of  the 
IBOC  tests  and  we  conclude  that  any 


mjniriidi  interference  that  i:iit;htbe 
caused  is  outweighed  by  the  benefits  of 
digital  service.  Such  benefits  will  accrue 
ti>  small  entities  as  well  as  large 
businesses  should  they  choose  to 
implement  digital  operation.  In 
addition,  we  adopt  procedures  for  these 
\  oluntary  operations  to  assure  that  any 
interference  complaints  are  resolved 
quickly.  Under  this  plan,  analog  and 
digital  systems  will  operate 
concurrently,  a  result  advocated  by 
SBA.  With  respect  to  the  potential  cost 
of  implementation,  preliminary 
estimates  indicate  that  that  IBOC  costs 
are  not  unreasonable  and  that  use  of 
IBOC  is  inherently  less  costly  than  other 
systems.  Again,  we  emphasize  that  the 
interim  operations  adopted  here  are 
strictly  voluntary'  and  thus  no 
broadcaster  will  be  compelled  to  incur 
any  costs.  Finally,  as  SBA  suggests,  we 
will  issue  a  Further  NPRM  to  solicit 
comment  on  any  final  digital  transition 
rules. 


The  Commission  will  send  a  copy  of 
the  First  Report  and  Order,  including  a 
copy  of  this  Final  Regulatory  Flexibility 
Certification,  in  a  report  to  Congress 
pursuant  to  the  Congressional  Review 
Act.  5  U.S.C.  801(a)(1)(A).  In  addition, 
the  First  Report  and  Order  and  this  final 
certification  will  be  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  SBA.  5 
U.S.C.  605(b). 

This  document  is  available  in 
alternative  formats  (computer  diskette, 
large  print,  audio  record,  and  Braille). 
Persons  with  disabilities  who  need 
documents  in  these  formats  may  contact 
Brian  Millin  at  (202)  418-7426  (voice), 
(202)  418-7365  (TTY),  or  via  e-mail  at 
bmillin@fcc.gov. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

|FR  Dot:.  02-32212  Filed  12-20-02;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

U  CFR  Part  121 

;DocKPt  No    fAA    ^'002    1  S464    Notice  No. 

1)2  1 '; 

RIN  2120  ACH-l 

Improved  Seats  in  Air  Carrier 
Transport  Category  Airplanes 
Correction 

AuENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (SNPRM); 
correction. 

SUMMARY:  This  document  makes  a 
correction  to  the  proposed  nile 
published  in  the  Federal  Register  on 
October  4.  2002  (67  FR  62294).  which 
proposes  to  require  that  all  passenger 
and  flight  attendant  seats  in  transport 
category  airplanes  used  in  part  121 
passenger-carrying  operations  meet 
improved  crashworthiness  standards. 
The  FAA  inadvertently  retained  a 
paragraph  in  the  preamble  that  should 
have  been  removed  in  the  editing 
process  of  the  original  SNPRM.  This 
document  removes  that  paragraph. 
FOR  FURTHER  INFORMATION  CONTACT;  Hal 
]i!nsen,  Airiraft  (Certification  Service. 
Aircraft  Engineering  Division,  AIR-120. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone  (202) 
vh7_8Hn7    f:,,-:i mile  (202)  2fi7-5340. 
SUPPLEMENTARY  INFORMATION:  On 

October  4.  2002,  the  FAA  published 
Notice  No.  02-17.  Improved  Seats  in  Air 
Carrier  Transport  Category  Airplanes 
(67  FR  62294).  The  SNPRM  proposed  to 
amend  the  regulations  to  require  that  all 
passenger  and  flight  attendant  seats  in 
transport  category  airplanes  used  in  part 
121  passenger-carrying  operations  meet 
improved  crashworthiness  standards. 
The  FAA  inadvertently  retained  a 
paragraph  in  the  preamble  that  should 
have  been  removed  in  the  editing 
process  of  the  original  SNPRM.  In  the 


preamble  discussion  of  the  new 
proposal,  on  page  62299.  in  the  third 
column,  the  third  paragraph  states  that 
the  FAA  is  proposing  an  amendment  to 
14  CFR  121.583(a).  The  FAA  does  not 
propose  an  amendment  to  14  CFR 
121.583  and  intended  that  this 
paragraph  be  removed  in  the  editing 
process.  This  document  removes  that 
paragraph.. 

Correction 

In  proposed  rule  FR  Doc.  02-25051, 
published  on  October  4.  2002  (67  FR 
62294),  make  the  following  correction: 

1.  On  page  62299.  in  the  third 
column,  remove  the  third  full 
paragraph,  which  begins  "The  FAA  also 
notes  *   *    *■'. 

Issued  in  Washington.  DC  on  December  13, 
2002 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
|FK  Doc  02-J21-J4  Filed  12-20-02:  8:45  am! 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Pans  404  and  416 

Requiation  Nos.  4  and  16j 
RIN  D96f>  AF32 

Revised  Medical  Criteria  for  Evaluating 
impairments  That  Atfecf  Multiple  Body 
Systems 

AGENCY:  Social  Security  Administration 
ACTION:  Proposed  rules. 

SUMMARY:  We  propose  to  revise  the 
criteria  in  the  Listing  of  Impairments 
(the  listings)  that  we  use  to  evaluate 
claims  involving  impairments  that  affect 
multiple  body  systems.  We  apply  these 
criteria  when  you  claim  benefits  based 
on  disability  under  title  II  and  title  XVI 
of  the  Social  Security  Act  (the  Act).  The 
proposed  revisions  reflect  current 
medical  knowledge,  treatment,  and 
methods  of  evaluating  impairments  that 
.<ffe(  t  multiple  body  systems. 
DATES:  To  be  sure  your  comments  are 
considered,  we  must  receive  them  by 
Fehniarv  21.  2003. 
ADDRESSES:  You  may  give  us  your 
comments  by  using:  our  Internet  site 
facility  (i.e..  Social  Security  Online)  at 
http://www.ssa.gov/regulations/:  e-mail 
to  reguiations@ssa.gov:  by  telefax  to 
(410)  966-2830.  or.  by  letter  to  the 


Commissioner  of  Social  Security,  PO 
Box  17703.  Baltimore.  Maryland  21235- 
7703.  You  may  also  deliver  them  to  the 
Office  of  Process  and  Innovation 
Management,  Social  Security 
Administration.  2109  West  Low  Rise 
Building.  6401  Security  Boulevard, 
Baltimore.  Maryland  21235-6401. 
between  8  a.m.  and  4:30  p.m.  on  regular 
business  days.  Comments  are  posted  on 
our  Internet  site,  at  http:// 
policy.ssa.gov/pnpublic.nsf/LawsRegsoT 
you  may  inspect  them  on  regular 
business  days  by  making  arrangements 
with  the  contact  person  shown  in  this 
preamble. 

Electronic  Version:  The  electronic  file 
of  this  document  is  available  on  the  date 
of  publication  in  the  Federal  Register  at 
http://www.access.gpo.gov/su_doFs/ 
aces/acesl40.html.  It  is  also  available 
on  the  Internet  site  for  SSA  (i.e..  Social 
Security  Online):  http://www.ssa.gov/ 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  DiMarino,  Social  Insurance 
Specialist.  Office  of  Process  and 
Innovation  Management.  Social  Security 
Administration.  2109  West  Low  Rise, 
6401  Security  Boulevard,  Baltimore. 
Maryland  21235-6401.  (410)  965-1769 
or  TTY  (410)  966-5609.  For  information 
on  eligibility  or  filing  for  benefits,  call 
our  national  toll-free  number  1-800- 
772-1213  or  TTY  1-800-325-0778,  or 
visit  our  Internet  web  site.  Social 
S.'f  uri!\  flnliii'V  .it  ht!:       .^   \v\SSa.gOV. 
SUPPLEMENTARY  INFORMATION 

W  ti.it  I'rour.iriis  VNuuld  Ihesf  Fruposed 
KeiiulatKins   \tle(  I? 

These  proposed  regulations  would 
affect  disability  determinations  and 
decisions  that  we  make  under  title  II 
and  title  XVI  of  the  Act.  In  addition,  to 
the  extent  that  Medicare  entitlement 
and  Medicaid  eligibility  are  based  on 
whether  you  qualify  for  disability 
benefits  under  title  II  or  title  XVI,  these 
proposed  regulations  would  also  affect 
•h<-  Medicare  and  Medicaid  programs. 

W  hu  Can  Get  Disability  Benefits? 

Under  title  11  of  the  Act.  we  provide 
for  the  payment  of  disability  benefits  if 
you  are  disabled  and  belong  to  one  of 
the  following  three  groups: 

•  Workers  insured  under  the  Act. 

•  Children  of  insured  workers,  and 

•  Widows,  widowers,  and  surviving 
divorced  spouses  (see  20  CFR  404  336) 
of  insured  workers. 
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Under  title  XVI  of  the  Act,  we  provide 
for  Supaiemental  Security  Income  (SSI) 
payments  on  the  basis  of  disability  if 
you  are  disabled  and  have  limited 
income  and  resources. 


If  you  file  a  claim  under 


How  Do  We  Define  Disability? 

Under  both  the  title  II  and  title  XVI 
programs,  disability  must  be  the  result 
of  any  medically  determinable  physical 
or  mental  impairment  or  combination  of 
impairments  that  meets  the  statutory 


duration  requirement;  that  is.  it  must  be 
expected  to  result  in  death  or  must  have 
lasted  or  be  expected  to  last  for  a 
continuous  period  of  at  least  12  months. 
Our  definitions  of  disability  are  showm 
in  the  following  table: 


Title  It  ... 
Title  XVI 
Title  XVI 


And  you  are 


Disability  means  you  have  a  medically  determinable  impair- 
ment(s)  that  meets  the  statutory  duration  requirement  and 
results  in  *  "  * 


An  adult  or  a  child  

A  person  age  1 8  or  older 
A  person  under  age  18    . 


The  inability  to  do  any  sutjstantial  gainful  activity  (SGA). 

The  inability  to  do  any  SGA 

Martced  and  severe  functional  limitations 


What  Are  The  Listings? 

The  listings  are  examples  of 
impairments  that  we  consider  severe 
enough  to  prevent  a  person  from  doing 
any  gainful  activity  or  that  result  in 
"marked  and  severe  functional 
limitations"  in  children  seeking  SSI 
payments  under  title  XVI  of  the  Act. 
Although  we  publish  the  listings  only  in 
appendix  1  to  subpart  P  of  part  404  of 
our  rules,  we  incorporate  them  by 
reference  in  the  SSI  program  in 
§416.925  of  our  regulations,  and  apply 
them  to  claims  under  both  title  II  and 
title  XVI  of  the  Act. 

How  Do  We  Use  the  Listings? 

The  listings  are  in  two  parts.  There 
are  listings  for  adults  (part  A)  and  for 
children  (part  B).  If  you  are  a  person  age 
18  or  over,  we  apply  the  listings  in  part 
A  when  we  assess  your  claim,  and  we 
never  use  the  listings  in  part  B. 

If  you  are  a  person  unaer  age  18,  we 
first  use  the  criteria  in  part  B  of  the 
listings.  If  the  listings  in  part  B  do  not 
apply,  and  the  specific  disease 
process(es)  has  a  similar  effect  on  adults 
and  children,  we  then  use  the  criteria  in 
part  A.  (See  §§404.1525  and  416.925.) 

If  your  impairment(s)  does  not  meet 
any  listing,  we  will  also  consider 
whether  it  medically  equals  any  listing; 
that  is.  whether  it  is  as  medically  severe. 
(See  §§  404.1526  and  416.926.) 

We  use  the  listings  only  to  decide  that 
people  are  disabled  or  that  they  are  still 
disabled.  We  will  never  deny  your  claim 
or  decide  that  you  no  longer  qualify  for 
benefits  because  your  impairment(s) 
does  not  meet  or  medically  equal  a 
listing.  If  you  have  a  severe 
impairment(s)  that  does  not  meet  or 
medically  equal  any  listing,  we  may  still 
find  you  disabled  based  on  other  rules 
in  the  "sequential  evaluation  process" 
that  we  use  to  evaluate  all  disability 
claims.  (See  §§404.1520,  416.920,  and 
416.924.) 

Also,  when  we  conduct  reviews  to 
determine  whether  your  disability 
continues,  we  will  not  find  that  your 
disability  has  ended  based  only  on  any 


changes  in  the  listings.  Our  regulations 
explain  that,  when  we  change  our 
listings,  we  continue  to  use  our  prior 
listings  when  we  rev^iew  your  case,  if 
you  qualified  for  disability  benefits  or 
SSI  payments  based  on  our 
determination  or  decision  that  your 
impairment(s)  met  or  medically  equaled 
the  listings.  In  these  cases,  we 
determine  whether  you  have 
experienced  medical  improvement,  and 
if  so.  whether  the  medical  improvement 
is  related  to  the  ability  to  work.  If  your 
condition(s)  has  medically  improved  so 
that  you  no  longer  meet  or  medically 
equal  the  prior  listing,  we  evaluate  your 
case  further  to  determine  whether  you 
are  currently  disabled.  We  may  find  that 
you  are  currently  disabled,  depending 
on  the  full  circumstances  of  your  case. 
See§§404.1594(c)(3)(i)and  ' 
416.994(b)(2)(iv)(A).  If  you  are  a  child 
who  is  eligible  for  SSI  payments,  we 
follow  a  similar  rule  after  we  decide  that 
you  have  experienced  medical 
improvement  in  your  condition{s).  See 
§416.994a(b)(2)." 

Why  Are  We  Proposing  To  Revise  the 
Listings  for  Impairments  That  .\fTe(  t 
Multiple  Body  Systems? 

We  last  published  final  rules  revising 
the  adult  listings  for  impairments  that 
affect  multiple  body  systems  in  the 
Federal  Register  on  May  19,  2000  (65 
FR  31800);  the  rules  were  effective  on 
lune  19.  2000.  In  that  document,  we 
said  that  those  rules  would  be  effective 
for  8  years  unless  we  extended  them,  or 
revised  and  issued  them  again.  The 
current  adult  (Part  A)  listings  for 
impairments  that  affect  multiple  body 
systems  will  no  longer  be  effective  on 
June  19,  2008  unless  we  extend  them,  or 
revise  and  issue  them  again. 

We  last  published  final  rules  revising 
the  childhood  listings  for  impairments 
that  affect  multiple  body  systems  in  the 
Federal  Register  on  December  12,  1990 
(55  FR  51204).  The  current  childhood 
(Part  B)  listings  for  impairments  that 
affect  multiple  body  systems  will  no 


longer  be  effective  on  July  2,  2003  (66 
FR  34361). 

We  are  proposing  these  revisions 
because  we  decided  to  update  the 
medical  criteria  in  the  listings  and  to 
provide  more  information  about  how  we 
evaluate  impairments  that  affect 
multiple  body  systems. 

\S  hen  Will  We  Start  To  Use  The*e 
Rules? 

We  will  not  use  these  rules  until  we 
evaluate  the  public  comments  we 
receive  on  them,  determine  whether 
they  should  be  issued  as  final  rules,  and 
issue  final  rules  in  the  Federal  Register. 
If  we  publish  final  rules,  we  will 
explain  in  the  preamble  how  we  will 
apply  them,  and  summarize  and 
respond  to  the  public  comments.  Until 
the  effective  date  of  any  final  rules,  we 
will  continue  to  use  our  current  rules. 

How  Lonp  Would  These  Proposed  Rules 
Be  Effective? 

If  we  publish  these  proposed  rules  as 
final  rules,  they  will  remain  in  effect  for 
8  years  after  the  date  they  become 
effective,  unless  we  extend  them,  or 
revise  and  issue  them  again. 

What  Revisionv  \rf  We  Proposing  To 
.Make- 

We  are  proposing  to: 

•  Change  the  name  of  this  body 
system  listing  from  "Multiple  Body 
Systems"  to  "Impairments  That  Affect 
Multiple  Body  Systems," 

•  Expand,  update,  and  reorganize  the 
introductory  text, 

•  Remove  current  listing  110.07, 

•  Make  conforming  changes,  when 
applicable,  in  related  regulations,  and 

•  Make  nonsubstantive  editorial 
changes. 

\Vh\  Are  Ue  Proposing  To  Change  the 
Name  of  This  Body  System  Listing? 

We  are  proposing  to  change  the  name 
of  this  body  system  listing  from 
"Multiple  Body  Systems"  to 
"Impairments  that  Affect  Multiple 
Body  Systems"  to  more  accurately 
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reflect  that  we  use  this  listing  to 
evaluate  single  impairments  that  affect 
two  or  more  body  systems. 

Hf)w  \rv  \Vf  Pr()|i()sinii  to  rhaiii;f  Ihe 
[ntrodui  liii  v   lf\t  In  tin-  Adult  Multiple 
B«)dv  Systems  Listing? 

10.00     Impairments  That  Affect 
Multiple  Body  Systems 

To  provide  additional  guidance,  we 
propose  to  expand,  update,  and 
reorganize  the  introductory  text  to  the 
listing  of  impairments  that  affect 
multiple  body  systems.  A  detailed 
description  of  the  proposed 
introductory  text  follows. 

Proposed  W.OOA — What  Impairment  Do 
We  Evaluate  Under  This  Body  System 
Listing? 

This  section  expands  and  clarifies 
current  lO.OOA,  "Down  syndrome 
(except  for  mosaic  Down  syndrome)" 
and  provides  a  description  of  Down 
syndrome: 

•  Proposed  lO.OOAl  explains  that  we 
evaluate  non-mosaic  Down  syndrome 
under  this  body  system  listing. 

•  Proposed  10.boA2  is  a  new 
paragraph  that  describes  Down 
syndrome  and  explains  that  it  exists  in 
"non-mosaic"  and  "mosaic"  forms. 

•  Proposed  10. 00A3a  describes  non- 
mosaic  Down  syndrome.  Proposed 
10.00A3b  explains  that  we  evaluate 
non-mosaic  Down  syndrome  under 
proposed  listing  10.06.  It  also  explains 
that,  if  you  have  confirmed  non-mosaic 
Down  syndrome,  we  consider  you 
disabled  from  birth.  This  provision  is 
currently  part  of  listing  10.06,  but  we 
propose  to  move  it  here,  because  it  is  a 
criterion  for  establishing  when  the 
person  is  first  disabled  under  our  rules, 
which  belongs  in  the  introductory  text. 

•  Proposed  10. 00A4a  describes 
mosaic  Down  syndrome.  Proposed 
10.00A4b  explains  that  we  evaluate 
adults  with  confirmed  mosaic  Down 
syndrome  under  the  listing  criteria  for 
the  affected  body  system{s)  on  an 
individual  case  basis  and  refers  to 
lO.OOC  for  an  explanation  of  how  we 
adjudicate  claims  involving  mosaic 
Down  syndrome. 

Proposed  lO.OOB — What  Documentation 
Do  We  Need  To  Establish  That  You 
Have  An  Impairment  That  Affects 
Multiple  Body  Systems? 

This  section,  which  expands  and 
modifies  current  10. DOB,  explains  the 
documentation  we  need  to  establish  that 
you  have  an  impairment(s)  that  affects 
multiple  body  systems.  There  are  two 
subsections: 

•  Proposed  lO.OOBl  explains  that  the 
documentation  we  need  to  establish  the 


existence  of  a  medically  determinable 
impairment  must  come  from  an 
acceptable  medical  source.  We  require 
such  documentation  for  any 
impairment.  The  documentation  must 
include  a  clinical  description  of  the 
abnormal  physical  findings  and 
definitive  laboratory  tests,  including 
chromosomal  analysis,  where 
appropriate. 

•  Proposed  10.0032  explains  that,  in 
lieu  of  a  copy  of  the  actual  laboratory 
report,  we  will  accept  medical  evidence 
that  is  persuasive  that  a  positive 
diagnosis  has  been  confirmed  by 
appropriate  laboratory  testing  at  some 
time  prior  to  our  evaluation.  This 
section  includes  the  guidance  in  current 
10.008  on  what  we  mean  by  medical 
evidence  that  is  "persuasive." 

Proposed  lO.OOC—How  Do  We  Evaluate 
Impairments  That  Affect  Multiple  Body 
Systems  That  Do  Not  Meet  the  Criteria 
of  the  Listing  In  This  Body  System? 

•  Proposed  lO.OOCl  explains  that  if 
your  severe  impairment{s)  that  affects 
multiple  body  systems  does  not  meet 
the  listing  in  this  body  system,  we  must 
consider  whether  you  have  another 
impairment(s)  that  meets  the  criteria  of 
a  listing  in  another  body  system. 

•  Proposed  10.00C2  gives  some 
examples  of  the  many  other 
impairments  that  can  affect  multiple 
body  systems,  such  as  trisomy  X 
syndrome,  fragile  X  syndrome, 
phenylketonuria  (PKU),  caudal 
regression  syndrome,  and  fetal  alcohol 
syndrome.  We  also  explain  that,  because 
the  body  systems  that  these 
impairments  can  affect  vary,  and  the 
effects  on  each  body  system  can  differ 
in  severity  and  progression,  we  would 
evaluate  these  impairments  under  the 
listing  criteria  of  the  affected  body 
system  on  an  individual  case  basis. 
Proposed  10.00C2  generally  corresponds 
to  current  lO.OOC. 

•  Proposed  10.00C3  explains  that,  if 
you  have  a  severe  medically 
determinable  impairment(s)  that  does 
not  meet  a  listing,  we  will  consider 
whether  your  impairment(s)  medically 
equals  a  listing.  If  not,  we  will  proceed 
to  the  fourth  and,  if  necessary,  fifth 
steps  of  the  sequential  evaluation 
process  in  §§  404  1520  and  4 1 6.920.  We 
explain  that  we  follow  the  rules  in 
§§404.1594  and  416.994,  as 
appropriate,  when  we  decide  whether 
you  continue  to  be  disabled. 

Proposed  10.01 — Category  of 
Impairments.  Impairments  That  Affect 
Multiple  Body  Systems 

The  following  is  an  explanation  of  the 
proposed  changes  to  the  listing. 


Proposed  Listing  10.06 — Non-Mosaic 
Down  Syndrome  ^ 

We  propose  to  simplify  the  heading  to 
make  it  clear  that  we  evaluate  only  non- 
mosaic  Down  syndrome  under  this 
listing.  We  also  propose  to  move  the  last 
sentence  of  current  10.06  to  proposed 
lO.OOASb  because  it  is  a  criterion  for 
establishing  when  the  person  is  first 
disabled  under  our  rules,  which  belongs 
in  the  introductory  text. 

What  (Ihanees  Do  \Vc  Propose  for 
Children.' 

If  the  same  criteria  exist  in  both  the 
adult  and  childhood  rules,  we  propose 
to  make  the  same  changes  in  the 
childhood  rules  that  we  propose  for  the 
adult  rules  for  the  same  reasons  we 
made  the  changes  in  the  adult  rules. 

To  provide  additional  guidance,  we 
propose  to  expand,  update,  and 
reorganize  the  introductory  text  to  the 
listing  of  impairments  that  affect 
multiple  body  systems.  A  description  of 
the  proposed  introductory  text  follows. 

Proposed  UO.OOA—What  kinds  of 
Impairments  Do  We  Evaluate  Under 
This  Body  System  Listing? 

This  section  describes  the  kinds  of 
impairments  that  we  evaluate  under 
these  listings. 

•  Proposed  110. OOAl  explains  that 
we  use  these  listings  when  a  single 
impairment  affects  two  or  more  body 
systems,  and  describes  what  kinds  of 
impairments  we  evaluate  under  these 
listings.  We  also  provide  a  brief 
description  of  the  effects  that  these 
impairments  generally  have  on  a  child's 
ability  to  perform  age-appropriate 
activities  and  explain  how  we  use  the 
term  "very  seriously  ' 

•  Proposed  110.00A2  describes  Down 
syndrome. 

•  Proposed  llO.OOASa  describes  non- 
mosaic  Down  syndrome.  Proposed 

1  lO.OOASb  explains  that  we  evaluate 
children  with  confirmed  non-mosaic 
Down  syndrome  under  proposed  listing 
110.06. 

•  Proposed  ,110. 00 A4a  describes 
mosaic  Down  syndrome.  Proposed 
n0.00A4b  explains  that  we  evaluate 
children  with  confirmed  mosaic  Down 
syndrome  under  the  listing  criteria  for 
the  affected  body  system(s)  on  an 
individual  case  basis. 

•  Proposed  llO.OOASa  describes  what 
we  mean  by  "catastrophic  congenital 
abnormalities  or  diseases."  We  explain 
that  it  is  reasonably  certain  that  these 
abnormalities  and  diseases  result  in 
early  death  or  interfere  very  seriously 
with  development.  "Very  seriously"  is 
consistent  with  our  definition  of 
"extreme"  limitation  in  §416.926a(e)(3). 
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Proposed  1  lO.OOASb  explains  that  we 
evaluate  catastrophic  congenital 
abnormalities  or  diseases  under 
proposed  listing  110.08. 

Proposed  IIO.OOB—What 
Documentation  Do  We  need  To 
Establish  That  You  Have  an  Impairment 
That  Affects  Multiple  Body  Systems? 

This  section,  which  expands  and 
modifies  current  IIO.OOB.  explains  the 
documentation  we  need  to  establish  that 
you  have  an  impairment(s)  that  affects 
multiple  body  systems.  There  are  two 
subsections: 

•  Proposed  llO.OOBl  explains  the 
documentation  we  need  to  establish  that 
you  have  a  medically  determinable 
impairment.  This  section  is 
substantively  the  same  as  proposed 
section  lO.OOBl  of  the  part  A  listings  for 
adults. 

•  Proposed  110.00B2  explains  what 
medical  evidence  we  will  accept  in  lieu 
of  a  copy  of  the  actual  laborator>'  report. 
The  medical  evidence  must  be 
persuasive  that  a  positive  diagnosis  has 
been  confirmed  by  appropriate 
laboratory  testing  at  some  time  prior  to 
our  evaluation.  This  section  is 
substantively  the  same  as  proposed 
section  10.00B2  of  the  part  A  listings  for 
adults. 

Proposed  llO.OOC^How Do  We 
Evaluate  Impairments  That  Affect 
Multiple  Body  Systems  That  Do  Not 
Meet  The  Criteria  of  The  Listings  In  This 
Body  System? 

Proposed  1  lO.OOC  is  substantively 
similar  to  proposed  section  lO.OOC  of 
the  part  A  listings  for  adults. 

•  Proposed  llO.OOCl  explains  that  if 
your  severe  impairment(s)  that  affects 
multiple  body  systems  does  not  meet 
the  criteria  for  a  listing  in  this  body 
system,  we  must  also  consider  whether 
you  have  an  impairment(s)  that  meets 
the  criteria  of  a  listing  in  another  body 
system. 

•  Proposed  110.00C2  gives  some 
examples  of  the  many  other 
impairments  that  can  affect  multiple 
body  systems,  such  as  trisomy  X 
syndrome,  fragile  X  syndrome, 
phenylketonuria  (PKU).  caudal 
regression  syndrome,  and  fetal  alcohol 
syndrome.  We  also  explain  that,  because 
the  body  systems  that  these 
impairments  can  affect  vary,  and  the 
effects  on  each  body  system  Ccm  differ 
in  severity  and  progression,  we  would 
evaluate  these  impairments  under  the 
listing  criteria  of  any  affected  body 
system  on  an  individual  case  basis. 

•  Proposed  110.00C3  explains  that,  if 
your  severe  medically  determinable 
impairment(s)  does  not  meet  a  listing, 
we  will  consider  whether  your 


impairment(s)  medically  equals  a  listing 
or,  in  the  case  of  a  claim  for  SSI 
payments,  functionally  equals  the 
listings.  Proposed  110.00C3  also 
explains  that  if  you  are  a  child  receiving 
SSI  payments,  we  use  the  rules  in 
§  416.994a  to  decide  whether  you 
continue  to  be  disabled. 

Proposed  110.01  Category  of 
Impairments,  Impairments  That  Affect 
Multiple  Body  Systems 

The  following  is  an  explanation  of  the 
proposed  changes  to  the  listings. 

Proposed  Listing  110.06 — Non-Mosaic 
Down  Syndrome 

We  propose  to  simplify  the  heading  to 
make  it  clear  that  we  evaluate  only  non- 
mosaic  Down  syndrome  under  this 
listing.  We  also  propose  to  move  the  last 
sentence  of  current  110.06  to  proposed 
1  lO.OOASb  because  it  is  a  criterion  for 
establishing  when  the  child  is  first 
disabled  under  our  rules,  which  belongs 
in  the  introductory  text. 

Current  Listing  110.07— Multiple  Body 
Dysfunction 

We  propose  to  remove  current  listing 
none/  for  two  reasons. 

•  First,  the  A  criterion  in  this  listing, 
published  December  12.  1990,  was 
created  to  evaluate  physical 
impairments  in  infants  or  young 
children.  We  wrote  this  listing  before 
we  had  the  policy  of  functional 
equivalence  (§  416.926a)  to  help 
adjudicators  evaluate  physical 
impairments  in  ver>'  young  children. 
Current  listing  110.07A  is  now  outdated 
and  unnecessar\'  because  we  have  made 
a  number  of  changes  in  our  other 
listings  and  regulations,  including  the 
implementation  of  the  functional 
equivalence  policy  more  than  10  years 
ago.  that  provide  better  rules  for 
evaluating  infants  and  toddlers. 

•  Second,  the  remaining  criteria, 
110.07B  through  F,  are  solely  reference 
listings  that  refer  adjudicators  to  another 
listing  for  the  affected  body  system.  As 
we  update  the  listings  in  each  of  the 
body  systems,  we  are  removing 
reference  listings  because  they  are 
redundant. 

Proposed  Listing  110.08— A 
Catastrophic  Congenital  Abnormality  or 
Disease 

In  proposed  110.08,  we  explain  that 
such  abnormalities  and  diseases  are 
generally  regarded  as  being 
incompatible  with  prolonged  life 
outside  the  uterus  (110.08A)  or  interfere 
very  seriously  with  development 
(110.08B).  In  proposed  110.08A,  we  are 
changing  the  phrase  "incompatible  with 
extrauterine  life"  in  current  listing 


110.08A  to  "incompatible  with 
prolonged  life  outside  the  uterus"  to 
recognize  that  children  with  some 
catastrophic  congenital  abnormalities  or 
diseases  may  live  for  many  months  or 
even  a  few  years.  In  proposed  110.08B, 
we  are  changing  the  phrase  "attainment 
of  the  growth  and  development  of  2 
years  is  not  expected  to  occur"  in  the 
current  listing  to  "interfere  ven,' 
seriously  with  development."  The  new- 
language  takes  into  consideration 
advances  in  evaluation  and  management 
of  these  abnormalities  and  diseases,  and 
is  consistent  with  our  definition  of 
"extreme"  limitation  in  §416.926a(e)(3). 
We  also  propose  to  make  listing  110.08 
clearer  and  easier  to  understand  by: 

•  Changing  the  word  "abnormalities" 
in  current  listing  110.08  to 
"abnormality"  to  emphasize  that  there 
need  be  only  a  single  abnormality  or 
disease  involved;  and 

•  Moving  the  requirement  for  "a 
positive  diagnosis"  from  current  listings 
110. 08A  and  B  to  the  opening  statement 
in  proposed  listine  110.08. 

What  Other  Rules  .\rt  \\t  Fruposmg  to 
Change? 

We  propose  to  remove  the  last 
sentence  of  101.00B2c(2),  "How  we 
assess  inability  to  perform  fine  and 
gross  movements  in  very  young 
children."  in  the  introductory  text  of  the 
childhood  musculoskeletal  listings, 
because  it  refers  adjudicators  to  current 
110.07A,  which  we  propose  to  remove 
from  the  multiple  body  listings.  We 
propose  to  replace  the  reference  to 
110. 07A  with  the  following  statement: 
"For  such  children,  an  extreme  level  of 
limitation  means  skills  or  performance 
at  no  greater  than  one-half  of  age- 
appropriate  expectations  based  on  an 
overall  developmental  assessment  rather 
than  on  one  or  two  isolated  skills."  This 
statement  provides  clearer  guidance  for 
assessing  extreme  limitation  of  fine  and 
gross  movements  in  very  young 
children,  and  is  the  same  guidance  we 
provide  in  101.00B2b(2). 

We  propose  to  change  the 
presumptive  disability  citation  for 
Down  syndrome  in  §416.934, 
"Impairments  which  may  warrant  a 
finding  of  presumptive  disability  or 
presumptive  blindness"  (§416. 934(g)) 
from  "Allegation  of  Down's  syndrome 
(Mongohsm)"  to  "Allegation  of  Dovni 
Syndrome."  This  will  update  the 
language  of  our  rules  to  reflect  current 
terminology 

Clarity  of  These  Proposed  Rules 

Executive  Order  (E.G.)  12866,  as 
amended  by  E.O.  13258.  requires  each 
agencv  to  write  all  rules  in  plain 
language.  In  addition  to  your 
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-.liDstantive  comii.t ..;-  -n  these 
proposed  rules,  we  invite  your 
comments  on  how  to  make  these 
proposed  rules  easier  to  understand. 
For  example: 

•  Have  we  organized  the  material  to 
suit  your  needs? 

•  Are  the  requirements  in  the  rules 
clearly  stated? 

•  Do  the  rules  contain  technical 
language  or  jargon  that  isn't  clear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rules  easier  to 
understand? 

•  Would  more  (but  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
rules  easier  to  understand? 

Ki'iMlKi'iii  ^    I'l  111  (-(III  I  rs 
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We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  proposed  rules 
meet  the  criteria  for  a  significant 
regulatory  action  under  E.O.  12866,  as 
amended  by  E.O.  13258.  Thus,  they 
were  subject  to  OMB  review. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed  rules 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  they  affect  only 
individuals.  Thus,  a  regulatory 
flexibility  analysis  as  provided  in  the 
Regulatory  Flexibility  Act,  as  amended, 
is  not  required. 

Paperwork  Reduction  Act 

These  proposed  rules  contain 
reporting  requirements  at  lO.OOB. 
lO.OOC,  IIO.OOB,  and  IIO.OOC.  The 
public  reporting  burden  is  accounted  for 
in  the  Information  Collection  Requests 
for  the  various  forms  that  the  public 
uses  to  submit  the  information  to  SSA. 
Consequently,  a  1-hour  placeholder 
burden  is  being  assigned  to  the  specific 
reporting  requirement(s)  contained  in 
these  rules.  We  are  seeking  clearance  of 
the  burdens  referenced  in  these  rules 
because  they  were  not  considered 
during  the  clearance  of  the  forms.  An 
Information  Collection  request  has  been 
submitted  to  OMB.  We  are  soliciting 
comments  on  the  burden  estimate;  the 
need  for  the  information;  its  practical 
utility;  ways  to  enhance  its  quality, 
utility  and  clarity;  and  on  ways  to 
minimize  the  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  submitted  to  the  Social 


Security  Administration  at  the  following 
address:  Social  Security  Administration. 
Attn:  SSA  Reports  Clearance  Officer. 
Rm.  1338  Annex  Building,  6401 
Security  Boulevard,  Baltimore,  MD 
21235-6401. 

Comments  can  be  received  between 
30  and  60  days  after  publication  of  this 
notice  and  will  be  most  useful  if 
received  by  SSA  within  30  days  of 
publication. 

References 

We  consulted  the  following  sources 
when  developing  these  proposed  rules: 
Goldman,  L.  &  Bennett,  J.C.  (Eds.). 
(2000).  Cecil  Textbook  of  Medicine, 
(21st  ed).  (126-129).  Philadelphia:  W. 
B.  Saunders  Company. 
Fauci.  A.S..  etal.  (Bids.)".  (1998). 
Harrison's  Principles  of  Internal 
Medicine.  (14th  ed.).  (365-^03.  2087- 
2131).  New  York:  McGraw-Hill. 
Behrman.  R.E.,  Kliegman,  R.M.  & 
lenson.  H.B.  (Eds).  (2000).  Nelson's 
Textbook  of  Pediatrics  (16th  ed.). 
(313-342).  Philadelphia:  W.B. 
Saunders  Company. 
These  references  are  included  in  the 
rulemaking  record  for  these  proposed 
rules  and  are  available  for  inspection  by 
interested  persons  by  making 
arrangements  with  the  contact  person 
shown  in  this  preamble. 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind.  Disability  benefits. 
Old-Age,  Survivors,  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  Security. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged.  Blind.  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income  (SSI). 
Reporting  and  recordkeeping 
requirements. 

Daled:  September  25,  2002. 
|o  Anne  B.  Bamhart. 
Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  amend  subpart 
P  of  part  404  and  subpart  I  of  part  416 
of  chapter  III  of  title  20  of  the  Code  of 
Federal  Regulations  as  set  forth  below: 

PART  404  "FEDERAL  OLD-AGE. 
SURVIVORS  AND  DISABfLiTY 
INSURANCE  (1950--      J 

Subpart  P — [Amended] 

1.  The  authority  citation  for  subpart  P 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202.  205(a).  (b).  and  (d)- 
(h),  216(i).  221(a)  and  (i).  222(c).  223.  225. 


and  702(a)(5)  of  the  Social  Security  Act  (42 
U.S.C.  402.405(a).  (b).  and  (d)-(h)'.  416(1). 
421(a)  and  (i).  422(c).  423.  425.  and 
902(a)(5));  sec.  211(b).  Pub.  L.  104-193.  110 
Stat.  2105.  2189. 

2.  Item  n  in  the  introductory  text 
before  part  A  of  appendix  1  to  subpart 
P  of  part  404  is  revised  to  read  as 

follows: 

\[)|)»ri(ii\   1  Id  Subpart  P  Ol  Cart  40-4 — 
I  istinu  i(t  Imp.nrnitMiis 


11.  Impainnents  That  Affe<:l  Multiple  Body 
Systems  (10.00  and  110.00);  [Date  H  years 
after  effective  dale  affinal  regulations.] 


3.  The  list  of  sections  for  part  A  is 
amended  by  revising  the  heading  for 
section  10.00  to  read  as  follows: 

Part  A 


10.00     Impairments  rti.i!   \n.  i  i  NtnllipJi 
Body  Systems 


4.  Listing  10.00.  Multiple  Body 
Systems,  of  part  A  of  appendix  1  of 
subpart  P  of  part  404  is  revised  to  read 
as  follows: 


10.00     Inip,-iirinrnts 'I'h.it    \  H.  ,  !  Multiplr 
Body  S\  ^ii  rii^ 

A.  What  impairment  do  we  evaluate  under 
this  body  system  listing? 

1.  General.  We  evaluate  non-mosaic  Down 
syndrome  under  this  body  system  listing. 

2.  What  is  Down  syndrome?  Down 
syndrome  is  a  chromosomal  condition, 
present  tjefore  birth,  in  which  there  are  three 
chromosomes  21  instead  of  two.  The  three 
chromosomes  may  be  separate  (trisomy)  or 
one  chromosome  may  be  attached  to  another 
(translocation).  The  extra  chromosomal 
material  changes  the  orderly  development  of 
the  tx>dy  and  brain.  Down  s^drome  is 
characterized  by  a  complex  of  physical 
characteristics,  delayed  physical 
development,  and  mental  retardation.  It  is 
often  accompanied  by  heart  disease,  vision 
def*:ts,  chronic  respiratory  infections,  and 
other  conditions.  It  exists  in  non-mosaic  and 
mosaic  forms. 

3.  What  is  non-mosaic  Down  syndrome? 

a.  Non-mosaic  Down  syndrome  occurs 
when  the  extra  chromosome  is  replicated  in 
every  cell  of  the  body.  This  form  of  Down 
syndrome  is  responsible  for  95  percent  of  all 
cases.  Virtually  all  cases  of  non-mosaic  Down 
syndrome  aftecX  the  mental,  neurological, 
and  skeletal  systems,  and  often  other  body 
systems  such  as  cardiac,  endocrine,  and 
gastrointestinal. 

b.  We  evaluate  adults  with  confirmed  non- 
mosaic  Down  syndrome  under  10.06.  If  you 
have  confirmed  non-mosaic  Down  syndrome, 
we  consider  you  disabled  from  birth. 

4.  What  is  mosaic  Down  syndrome? 
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a.  Mo.saic  Down  syndrome  occurs  when 
you  have  some  cells  with  normal 
chromosomes  and  soma  cells  with  extra 
chromosomal  material.  When  this  occurs, 
there  is  a  mixture  of  two  types  of  cells.  Some 
of  the  cells  contain  46  chromosomes  and 
some  of  the  cells  contain  47  chromosomes. 
Mosaic  Down  syndrome  occurs  far  less 
frequently  than  non-mosaic  Down  syndrome 
and  can  have  features  that  manifest  in  a  wide 
range  of  severity.  Mosaic  Down  syndrome 
can  be  profound  and  disabling,  but  it  also  can 
be  so  slight  as  to  be  undetected  clinically. 

b.  We  evaluate  adults  with  confirmed 
mosaic  Down  syndrome  under  the  listing 
criteria  for  the  affected  body  system(s)  on  an 
individual  case  basis,  as  described  in  lO.OOC. 

B.  What  Documentation  Do  We  Need  To 
Establish  That  You  Have  an  Impairment  That 
Affects  Multiple  Body  Systems? 

1.  General.  We  need  documentation  from 
an  acceptable  medical  source  as  defined  in 
§§  404.1513(a)  and  416.913(a)  to  establish 
that  you  have  a  medically  determinable 
impairment.  The  documentation  must 
include  a  clinical  description  of  the  abnormal 
physical  findings  and  definitive  laboratory 
tests,  including  chromosomal  analysis,  where 
appropriate. 

2.  What  will  we  accept  as  medical  evidence 
in  lieu  of  the  actual  laborator}'  report?  When 
the  actual  laboratory  report  is  unavailable, 
we  will  accept  medical  evidence  that  is 
persuasive  that  a  positive  diagnosis  has  been 
confirmed  by  appropriate  laboratory  testing 
at  some  time  prior  to  our  evaluation.  To  be 
persuasive,  a  report  from  an  acceptable 
medical  source  must  state  that  appropriate 
testing  was  conducted  and  the  results 
confirmed  the  diagnosis.  The  report  must  be 
consistent  with  other  evidence  in  your  case 
record,  for  example,  the  description  of 
abnormal  physical  findings,  your  educational 
history,  or.  if  available,  the  results  of 
psychological  testing. 

C.  How  Do  We  Evaluate  Impairments  That 
Affect  Multiple  Body  Systems  That  Do  Not 
Meet  the  Criteria  of  the  Listing  in  This  Body 
System? 

1.  Non-mosaic  Down  syndrome  (10.06)  is 
an  example  of  a  common  impairment  that 
affects  multiple  body  systems  that  we 
consider  severe  enough  to  prevent  you  from 
doing  any  gainful  activity.  If  your  severe 
impairment(s)  does  not  meet  the  criteria  of 
this  listing,  we  must  also  consider  whether 
you  have  an  impairment(s)  that  meets  the 
criteria  of  a  listing  in  another  body  system. 

2.  There  are  many  other  impairments  that 
cause  deviation  from,  or  interruption  of.  the 
normal  function  of  the  body,  but  the  degree 
of  deviation  may  vary  widely  from  person  to 
person.  Therefore,  the  resulting  functional 
limitations  and  the  progression  of  those 
limitations  also  vary  widely.  For  these 
reasons,  we  will  evaluate  these  impairments 
on  an  individual  ca.se  basis  under  the  listing 
criteria  in  any  affected  body  system. 
Examples  of  such  impairments  include 
trisomy  X  syndrome,  fragile  X  syndrome, 
phenylketonuria  (PKU),  caudal  regression 
syndrome,  and  fetal  alcohol  syndrome. 

3.  If  you  have  a  severe  medically 
determinable  impairment(s)  that  does  not 


meet  a  listing,  we  will  consider  whether  your 
impairment(s)  medically  equals  a  listing.  (See 
§§404.1526  and  416.926.)  If  your 
impairment(s)  does  not  meet  or  medically 
equal  a  listing,  you  may  or  may  not  have  the 
residual  functional  capacity  to  engage  in 
substantial  gainful  activity.  In  that  situation, 
we  proceed  to  the  fourth  and.  if  necessary, 
the  fifth  steps  of  the  sequential  evaluation 
process  in  §§404.1520  and  416.920.  If  you 
are  an  adult,  we  use  the  rules  in  §§404.1594 
and  416.994,  as  appropriate,  when  we  decide 
whether  you  continue  to  be  disabled. 

10,01      CiiteijorN  of  Impairments 
Impairments  That  Atiett  Multiple  Bodx 
Systems 

10.06     Non-mosaic  Down  syndrome, 
established  by  clinical  and  laboratory 
findings,  as  described  in  10.008. 
***** 

5.  The  list  of  sections  for  part  B  is 
amended  by  revising  the  heading  title 
for  section  110.00  to  read  as  follows: 

Part  B 
***** 

110.00     Impairments  That  Affect  Multiple 
Body  Systems. 
***** 

6.  Section  B.2.c.(2)  of  the  introductory  text 
of  101.00,  Musculoskeletal  System,  of  Part  B 
of  appendix  1  of  Subpart  P  of  part  404  is 
revised  to  read  as  follows: 


B. 
2.  ' 


(2)  How  we  assess  inability  to  perform  fine 
and  gross  movements  in  very  young  children. 
For  very  young  children,  the  consideration  is 
limitations  in  the  ability  to  perform 
comparable  age-appropriate  activities 
involving  the  upper  extremities  given  normal 
developmental  expectations.  For  such 
children,  an  extreme  level  of  limitation 
means  skills  or  performance  at  no  greater 
than  one-half  of  age-appropriate  expectations 
based  on  an  overall  developmental 
assessment  rather  than  on  one  or  two  isolated 
skills. 
***** 

7.  Listing  110.00.  Multiple  Body 
Systems,  of  part  B  of  appendix  1  of 
subpart  P  of  part  404  is  revised  to  read 
as  follows: 


111)00      lnipairnifntsih.it    \tli-i  I  Muiliple 
Body  Systems 

A.  What  Kinds  of  Impairments  Do  We 
Evaluate  Under  This  Body  System  listing? 
1.  General.  We  use  these  listings  when  a 
single  impairmentaffects  two  or  more  body 
systems.  Under  these  listings,  we  evaluate 
impairments  that  affect  multiple  body 
systems  due  to  non-mosaic  and  mosaic  Down 
syndrome  or  a  catastrophic  congenital 
abnormalitv  or  disease.  These  kinds  of 


impairments  generally  produce  long-tewn.  if 
not  lifelong,  interference  with  age- 
appropriate  activities.  Some  of  them  result  in 
early  death  or  interfere  very  seriously  with 
development.  We  use  the  term  "very 
seriously"  in  these  listings  to  describe  an 
"extreme"  limitation  of  functioning  as 
defined  in  §416.926a(e)(3). 

2.  What  is  Down  syndrome?  Down 
syndrome  is  a  chromosomal  condition, 
present  before  birth,  in  which  there  are  three 
chromosomes  21  instead  of  two.  The  three 
chromosomes  may  be  separate  (trisomy)  or 
one  chromosome  may  be  attached  to  another 
(translocation).  This  extra  chromosomal 
material  changes  the  orderly  development  of 
the  body  and  brain.  Down  syndrome  is 
characterized  by  a  complex  of  physical 
characteristics,  delayed  physical 
development,  and  mental  retardation.  It  is 
often  accompanied  by  heart  disease,  vision 
defects,  chronic  respiratory'  infections,  and 
other  conditions.  It  exists  in  non-mosaic  and 
mosaic  forms. 

3.  What  is  non-mosaic  Down  syndrome? 

a.  Non-mosaic  Down  syndrome  occurs 
when  the  extra  chromosome  is  replicated  in 
every  cell  of  the  body.  This  form  of  Down 
syndrome  is  responsible  for  95  percent  of  all 
cases.  Virtually  all  cases  of  non-mosaic  Down 
syndrome  affect  the  mental,  neurological, 
and  skeletal  systems,  and  often  other  body 
systems  such  as  cardiac,  endocrine,  and 
gastrointestinal. 

b.  We  evaluate  children  with  confirmed 
non-mosaic  Down  syndrome  under  listing 
110.06.  If  you  have  confirmed  non-mosaic 
Down  syndrome,  we  consider  you  disabled 
from  birth. 

4.  What  is  mosaic  Down  syndrome? 

a.  Mosaic  Down  syndrome  occurs  when 
you  have  some  cells  with  normal 
chromosomes  and  some  cells  with  extra 
chromosomal  material.  When  this  occurs, 
there  is  a  mixture  of  two  types  of  cells.  Some 
of  the  cells  contain  46  chromosomes  and 
some  of  the  cells  contain  47  chromosomes. 
Mosaic  Down  syndrome  occurs  far  less 
frequently  than  non-mosaic  Down  syndrome 
and  can  have  features  that  manifest  in  a  wide 
range  of  severity.  Mosaic  Down  syndrome 
can  be  profound  and  disabling,  but  it  also  can 
be  so  slight  as  to  be  undetected  clinically. 

b.  We  evaluate  children  with  confirmed 
mosaic  Down  syndrome  under  the  listing, 
criteria  for  the  affected  body  system(s)  on  an 
individual  case  basis. 

5.  What  are  catastrophic  congenital 
abnormalities  or  diseases? 

a.  Catastrophic  congenital  abnormalities  or 
diseases  are  present  at  birth  although  they 
may  not  be  apparent  immediately.  They 
cause  deviation  from,  or  interruption  of.  the 
normal  function  of  the  body  and  are 
reasonably  certain  to  result  in  early  death  or 
interfere  very  seriously  with  development. 

b.  We  evaluate  catastrophic  congenital 
abnormalities  or  diseases  under  listing 
110.08. 

B.  What  Documentation  Do  We  Need  to 
Establish  That  You  Have  an  Impairment  That 
Affects  Multiple  Body  Systems? 

1.  General.  We  need  documentation  from 
an  acceptable  medical  source  as  defined  in 
§§  404.1513(a)  and  416.913(a)  to  establish 
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that  you  have  a  medically  determinable 
impairment.  The  documentation  must 
include  a  clinical  description  of  the  abnormal 
physical  findings  and  definitive  laboratory 
tests,  including  chromosomal  analysis,  where 
appropriate. 

2.  What  will  we  accept  as  medical  evidence 
in  lieu  of  the  actual  laboratory  report/  When 
the  actual  laboratory  report  is  unavailable, 
we  will  accept  medical  evidence  that  is 
persuasive  that  a  positive  diagnosis  has  been 
confirmed  by  appropriate  laboratory  testing 
at  some  time  prior  to  our  evaluation.  To  be 
persuasive,  a  report  from  an  acceptable 
medical  soun:e  must  state  that  appropriate 
testing  was  conducted  and  that  the  results 
confirmed  the  diagnosis.  The  report  must  be 
consistent  with  other  evidence  in  your  case 
record,  for  example,  the  description  of 
abnormal  physical  findings,  your  educational 
history,  or.  if  available,  the  results  of 
psychological  testing. 

C.  How  Do  We  Evaluate  Impairments  That 
Affect  Multiple  Body  Systems  That  Do  Not 
Meet  the  Criteria  of  the  Listings  in  This  Body 
System? 

1.  These  listings  are  examples  of  common 
impairments  that  affect  multiple  body 
systems  thai  we  consider  severe  enough  tii 
result  in  marked  and  severe  functional 
limitations.  If  your  .severe  impairment(.s)  does 
not  meet  the  criteria  of  any  of  lhe.se  listings, 
we  must  al.so  consider  whether  vou  have  an 
impairmenl(s)  that  meets  the  criteria  of  a 
listing  in  another  body  svstem. 

2.  There  are  many  other  impairments  that 
cause  deviation  from,  or  interruption  of.  the 
normal  function  of  the  body,  but  the  degree 
of  deviation  may  vary  widely  from  child  to 
child.  Therefore,  the  resulting  functional 
limitations  and  the  progression  of  those 
limitations  are  more  variable  than  with 
(.atastrophic  congenital  abnormalities  or 
diseases  described  in  110.00A5.  For  these 
reasons,  we  evaluate  these  impairments  on 
an  individual  case  basis  under  the  listing 
criteria  in  anv  affected  bodv  system. 
Examples  of  such  impairments  include 
trisomy  X  syndrome,  fragile  X  syndrome, 
phenylketonuria  (PKU).  caudal  regression 
syndrome,  and  fetal  alcohol  syndrome. 

3.  If  you  have  a  severe  medically 
determinable  impairmont(s)  that  does  not 
meet  a  listing,  we  will  consider  whether  your 
impairment(s)  medically  equals  a  listing, 
and.  in  the  case  of  a  claim  for  SSI  payments, 
funclionallv  equals  the  listings.  (See 

^!^  404. 1526,  4 16.926,  and  4 I6.926a.)  If  you 
are  ret^eiving  SSI  payments,  when  we  decide 
whether  you  continue  to  be  disabled,  we  use 
the  rules  in  1^416.9943. 

110.01     (Category  <>t  Impairments, 

Imp.'iirments  That   \tli-i  i  Muiiuilf  HniK- 

1  10. Ob     !\lon-mosaic  Down  syndrome. 
established  by  clinical  and  laboratory 
findings,  as  described  in  IIO.OOB. 

1 10.08     A  catastrophic  congenital 
abnormality  or  disease.  With  a  positive 
diagnosis  as  described  in  1  lO.OOB,  AND 
THAT: 

A.  Is  generally  regarded  as  being 
incompatible  with  prolonged  life  outside  the 
uterus  (for  example,  anencephaly,  trisomy  D 
or  E,  cyclopia): 


OR 

B.  Interferes  very  seriously  with 
development:  for  example,  5p-syndrome  (cri 
du  chat)  or  Tay-Sachs  disease. 


PART  416-   SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED 
BLIND   AND  DISABLED 

Subpart  I — {Amended] 

/    .  tuf  author.;,  ,.;.iUon  for  subpart  1 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5),  1611,  1614, 
1619,  1631(a),  (c),  and  (d)(1),  and  1633  of  the 
Social  Security  Act  (42  U.S.C.  902(a)(5). 
1382,  1382c,  1382h,  1383(a),  (c).  and  (d)(1), 
and  1383b):  sees.  4(c)  and  5.  6(c)-(e).  14(a) 
and  15,  Pub.  L  98-460.  98  Stat.  1794.  1801, 
1802,  and  1808  (42  U.S.C.  421  note.  423  note, 
1382h  note). 

8.  Section  416.934(g)  is  revised  to 
read  as  follows' 

§416.934      impairriients  whic'^  '"n.iy  warrant 
a  finding  of  presumptive  disabiiitv  or 
presumptive  blindness. 

•  «  •  *  * 

(g)  Allegation  of  Down  syndrome;  and 

***** 
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DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

26  CFR  Pan  1 
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Section  6038-    Returns  Required  With 
Respect  to  Controlled  Foreign 
Partnerships 

AoENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulation  and  notice  of  public  hearing. 

SUMMARY:  In  the  Rules  and  Regulations 
II  In  111  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  a  temporary- 
regulation  relating  to  controlled  foreign 
partnerships.  That  document  requires 
that  the  United  States  partner  must 
follow  the  filing  requirements  that  are 
specified  in  the  instructions  for  Form 
8865.  The  text  of  that  regulation  also 
serves  as  the  text  of  this  proposed 
regulation.  This  document  also  provides 
notice  of  a  public  hearing  on  these 
priipnsHd  regulations. 
DATES:  Written  or  electronic  comments 
must  be  received  by  March  24,  2003. 
Outlines  of  topics  to  be  discussed  at  the 


public  hearing  scheduled  for  March  12. 
2003.  at  10  a.m..  must  be  received  by 

^.!.inr\  19.  2003. 

ADDRESSES:  Send  submissions  to: 
CC:ITA:RU  (REG-124069-02).  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington. 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  4  p.m. 
to:  CC:ITA:RU  (REG-124069-02). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue. 
NTW..  Washington.  DC.  Alternatively, 
taxpayers  may  submit  electronic 
comments  directly  to  the  IRS  internet 
site  at  http://www.irs.gov/regs.  The 
public  hearing  will  be  held  in  the 
Auditorium,  Internal  Revenue  Building. 
1111  Constitution  Avenue.  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  prdimMil  n-guldtions, 
Tasheaya  Warren,  (202)  622-3860; 
concerning  submissions  and  the  hearing 
UNita  Van  Dyke.  (202)  622-7180  (not 
toll-free  numbers! 
SUPPLEMENTARY  INFORMATION 

i'apt.'ivvuik  Kcducltun  ,\ct 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer. 
W:CAR:MP:FP:S.  Washington,  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  by 
February  21,  2003.  Comments  are 
specifically  requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below): 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 


Federal  Register 'A'nl    6~,  N'o    24*1  Afondav.  Dpcpmber  23.   2002  '  Propospd  R\il 


■8203 


Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information. 

The  collection  of  information  in  this 
regulation  is  in  §  1.6038-3T.  This 
information  is  required  by  the  IRS  to 
identify  foreign  partnerships  which  are 
controlled  by  United  States  persons  and 
verify  amounts  reported  by  the  partners. 
The  collection  of  information  is 
mandatory.  The  likely  respondents  will 
be  individuals  and  business  or  other  for- 
profit  organizations. 

The  burden  of  complying  with  the 
collection  of  information  required  to  be 
reported  on  Form  8865  is  reflected  in 
the  burden  for  Form  8865.  The 
estimated  number  of  respondents  is 
5000.  The  estimated  burden  for  the  2001 
Form  8865  per  respondent  is  89  hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
use.  6103. 

Background  and  Explanation  of 
Provisions 

The  temporary  regulation  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amends  26  CFR 
part  1.  11  a  iureigii  partnership  files 
Form  1065  or  Form  1065-B  and  a 
United  States  partner  is  required  to  file 
Form  8865  with  respect  to  that 
partnership,  the  temporary  regulation 
amends  Treas.  Reg.  §  1.6038-3  to 
provide  that  the  United  States  partner 
must  follow  the  filing  requirements  that 
are  specified  in  the  instructions  for 
Form  8865.  The  text  of  the  temporar\' 
regulation  also  serves  as  the  text  of  this 
proposed  regulation.  The  preamble  to 
the  temporarv'  regulation  explains  the 
temporary  regulation  and  this  proposed 
reeulation. 

Spec  lal  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and  because  this 
regulation  does  not  impose  a  collection 
of  information  on  small  entities,  a 


Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  businesses. 

Comments  and  Public  Hearing 

Before  this  proposed  regulation  is 
adopted  as  a  final  regulation, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  eight  (8) 
copies)  or  electronic  comments  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasur\'  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  understand.  All  comments  will  be 
available  for  public  inspection  and 
copyine. 

A  puolic  hearing  has  been  scheduled 
for  March  12,  2003,  at  10  a.m.,  in  the 
Auditorium,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  30  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name  on 
the  building  access  li-^t  ti  attend  the 
hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  portion  of  this 
preamble.  The  rules  of  26  CFT^ 
601.601(a)(3)  apply  to  the  hearing. 
Persons  who  wish  to  present  oral 
comments  must  submit  written  or 
electronic  comments  by  March  24,  2003 
and  an  outline  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  (a  signed  original  and  eight 
(8)  copies)  by  February  19,  2003.  A 
period  of  10  minutes  will  be  allotted  to  * 
each  person  for  making  comments.  An 
agenda  showing  the  scheduling  of  the 
speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Tasheaya  Warren,  Office  of  the 
Associate  Chief  Counsel  (International). 
However,  other  personnel  from  the  IRS 
and  Treasury  Depeirtment  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 


PART  1— INCOME  TAXES 

Parauraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.6038-3  is  amended 
by  revising  paragraph  (j)  to  read  as 

follows- 

§1-6038-3  In-formatior  'e\^"--i-  ^ecw  'ec  o' 
certain  United  States  pe^so^s  wf  'esoect 
to  controUec  toreigr  pa'i'^e's*-  ds   CFPs). 

(j)  [The  text  of  the  proposed 
amendment  to  §  1.6038-3(j)  is  the  same 
as  the  text  for  §  1.6038-3T(j)  published 
elsewhere  in  this  issue  of  the  Federal 
Register.] 
***** 

Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 
(PR  Do( .  02-32151  Filed  12-20-02;  8:45  am] 
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Minor  Clarification  o<  Nationai  PnmBry 
Drinking  Water  Regulation  tor  Arsenic 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  Today,  EPA  is  proposing  to 
revise  the  rule  text  that  established  the 
10  parts  per  billion  arsenic  drinking 
water  standard  to  express  the  standard 
as  0.010  mg/L  instead,  in  order  to  clarifv^ 
the  implementation  of  the  original  rule, 
DATES:  EPA  must  receive  public 
comment  on  this  proposed  rule  by 
Januarj'  22,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Send 
comments  to:  Water  Docket, 
Environmental  Protection  Agency,  Mail 
Code  4101T,  1200  Pennsylvania 
Avenue.  NW..  Washington,  DC,  20460, 
Attention  Docket  ID  No.  OW-2002- 
0057.  Follow  the  detailed  instructions 
as  provided  in  section  I.e.  of  the 

SUPPLEMENTARV  INFORMATION, 
FOR  FURTHER  INFORMA-^ION  CONTACT;  For 
generd.  .n:    n;,.-'.  tact  the  EPA 

Safe  Drinking  Water  Hotline  at  (800) 
426-4791.  The  Hotline  operates  Monday 
through  Friday,  excluding  Federal 
holidays,  from  9  a.m.  to  5:30  p.m.  ET, 
For  technical  information  contact, 
Richard  Reding,  Office  of  Ground  Water 
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and  Drinking  Water  (MC-4607M).  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue.  NW..  Washington 
DC  20460.  (202)  564-4656.  e-mail; 
Reding.Richard@epa.gov. 

SUPPLFMFNTARY  INFORMATION: 

I    (  .rnri  .1 1  liiliir  in.iliun 

A.  VVriu  is  lu.'guiatfd  by  This  Action? 

Entities  potentially  regulated  by  this 
regulation  are  public  water  systems 


(PWSs).  All  community  and  non- 
transient  non-community  water  systems 
must  comply  with  the  revised  arsenic 
drinking  water  standard  beginning  on 
lanuary  23.  2006.  A  community  water 
system  (CWS)  means  a  public  water 
system  which  serves  at  least  15  service 
connections  used  by  year-round 
residents  or  regularly  serves  at  least  25 
year-round  residents.  Non-transient 
non-community  water  system 


(NTNCWS)  means  a  public  water  system 
that  is  not  a  community  water  system 
and  that  regularly  serves  at  least  25  of 
the  same  persons  over  6  months  per 
year.  Primacy  States  are  required  to 
revise  their  programs  to  adopt  the  new 
arsenic  standard  by  January  22.  2003 
(unless  an  extension  has  been  granted). 
Categories  and  entities  potentially 
regulated  by  this  action  include  the 
following: 


Category 

Examples  of  potentially  regulated  entities 

State   Tribal  and  Local  GovemoMnt       

State.  Trit>al  or  local  govemment-owned/operated  water  supply  systems  using  ground  water. 

Federal  Government  

surface  water  or  mixed  ground  water  and  surlace  water 
Federally  owned/operated  community  water  supply  systems  using  ground  water,  surface  water 

Industry  

or  mixed  ground  water  and  surlace  water 
Privately  owned/operated  community  water  supply  systems  using  ground  water,  surlace  water 
or  mixed  ground  water  and  surface  water 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  sections  141.11 
and  141.62of  title40of  theCodeof 
Federal  Regulations.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHFR  iNFORMarioN  CONTACT section. 

B.  How  (.Ian  1  Gtft  Coptes  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2002-0057. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  {(^BI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Water  Docket 
in  the  EPA  Docket  Center.  (EPA/DC). 
EPA  West.  Room  B102,  1301 
Constitution  Ave..  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744.  andjhe  telephone 


number  for  the  Water  Docket  is  (202) 
566-2426.  For  access  to  docket  material, 
please  call  (202)  566-2426  to  schedule 
an  appointment. 

2.  Electronir  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  internet 
under  the  "Federal  Register"  listings  at 
h  ttp  -.11  www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments,  to 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search." 
then  key  in  the  appropriate  docket 
identification  number 
•   Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket,  EPA"s 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  section  I.B.I. 

For  public  commenters.  it  is 
important  to  note  that  EPAs  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPAs  electronic  public 


docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA.  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late  "  EPA  is  not 
required  to  consider  these  late 
comments. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below.  EPA  recommends  that  you 
include  your  name,  mailing  address, 


Federal  Register 'Vol,  67.  No    246'Mondav.  Dpcpmber  23.  2002 / Proposed  Rules 


'R2n.T 


and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  avaiTable  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

a.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search."  and  then  key  in 
Docket  ID  No.  OW-2002-0057.  The  ' 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

b.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  OW- 
Docket@epa.go'v.  Attention  Docket  ID 
No.  OW-2002-0057.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's 
e-mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

c.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  section  I.C.2.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Sena  an  original  and  three 
copies  of  your  comments  and  any 
enclosures  to:  Water  Docket, 
Environmental  Protection  Agency,  Mail 
Code  4101T,  1200  Pennsylvania 


Avenue,  NW.,  Washington,  DC,  20460, 
Attention  Docket  ID  No.  OW-2002- 
0057. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  vour  comments  to:  Water 
Docket,  Environmental  Protection 
Agency,  EPA  West.  Room  B102,  1301 
Constitution  Ave,.  NW,,  Washington. 
DC,  Attention  Docket  ID  No,  OW-2002- 
0057,  Such  deliveries  are  only  accepted 
during  the  Docket's  normal  hours  of 
operation  as  identified  in  section  I.B.I. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  prepcU-ing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
emd/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  youf 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

II,  What  Is  KPA's  Statutor>  .Authority 
for  This  Proposal? 

SDWA  section  1412{h)(12){A) 
required  EPA  to  publish  a  revised 
arsenic  standard.  On  January  22,  2001, 
EPA  published  a  final  rule  revising  the 
existing  arsenic  drinking  water  standard 
from  50  parts  per  billion  (ppb)  to  10 
ppb,  with  a  compliance  date  of  January 
23,  2006  (66  FR  6976-7066).  Under 
EPA's  regulations  at  40  CFR  142.12, 
States  that  wish  to  maintain  primary 
enforcement  responsibility  for  drinking 
water  standards  must  revise  their 
programs  to  adopt  new  or  revised 
Federal  regulations.  Today's  action 
clarifies  one  issue  raised  by 
stakeholders  concerning  the  standard 
published  in  Ianuar\  2001 

III.  What  Is  EPA  Proposing  Today? 

In  the  January  2001  rule  that 
established  a  10  ppb  (0.01  mg/L)  arsenic 
drinking  water  standard,  EPA  clarified 
at  40  CFR  141.23(i)(4)  that  systems  must 
report  their  monitoring  results  to  the 
nearest  1  ppb  (0.001  mg/L). 


EPA  added  this  provision  to  make 
clear  that  compliance  with  the  new 
standard  would  be  measured  to  the 
nearest  0.001  mg/L,  thus  rounding  of 
results  to  the  nearest  0.01  mg/L  would 
not  be  permitted.  Every  aspect  of  the 
final  rule,  and  all  analyses  supporting 
the  rule,  are  expressed  in  terms  of  the 
10  ppb  standard. 

A  number  of  States  and  other 
stakeholders  have  raised  a  concern  that    . 
State  laws  adopting  the  Federal  law  as 
written  may  allow  rounding  of  such  a 
standard  so  that  the  effective  standard 
(in  consideration  of  rounding  of  results) 
would  be  0.014  mg/L  (or  14  ppb),  not 
0.010  mg/L.  Stakeholders  attending  the 
arsenic  rule  implementation  workshops 
also  identified  this  rounding  issue.  EPA 
considers  such  rounding  to  be 
inconsistent  with  the  intent  of  the  rule. 
In  response.  States  and  other 
stakeholders  have  suggested  that  the 
rule  text  be  revised  to  clarify  the 
rounding  issue  and  avoid  the  potential 
for  confusion  about  how  to  evaluate 
compliance  results  that  are  greater  than 
10  ppb. 

Today,  EPA  is  proposing  to  amend  the 
rule  text  so  that  the  new  arsenic 
standard  is  expressed  as  0.010  mg/L 
instead  of  0.01  mg/L.  While  EPA  firmly 
believes  that  the  existing  rule,  in  light 
of  the  clarity  of  the  supporting 
discussion  and  documents  and  the 
addition  of  new  40  CFR  141. 23(i)(4), 
already  establishes  10  ppb  and  not  14 
ppb  as  the  new  standard .  EPA 
nonetheless  believes  a  clarifying 
amendment  is  appropriate  for  two 
reasons.  First,  it  is  important  to  be 
responsive  to  State  officials  and  other 
stakeholders  who  want  to  implement 
the  regulations  as  intended  but  believe 
they  need  additional  rule  text  to  avoid 
confusion  as  they  move  to  adopt  the 
Federal  arsenic  standard.  In  this  regard, 
the  Agency  does  not  want  the  technical 
way  that  the  arsenic  MCL  is  expressed 
in  the  regulations  to  be  an  obstacle  for 
State  adoption  or  to  cause  unnecessary 
transaction  costs  for  State  regulators, 
utility  owners  and  operators,  and  other 
stakeholders  who  will  help  implement 
the  new  arsenic  standard.  Second,  it  is 
critical  that  public  water  systems 
evaluate,  choose,  and  install  the 
technology  necessary'  to  comply  with 
the  new  arsenic  standard  as  soon  as 
possible.  Hence,  EPA  wants  to  eliminate 
any  remaining  confusion  or  uncertainty 
over  what  the  new  enforceable  standard 
for  arsenic  is.  Readers  should  n.lte  that 
regardless  of  whether  EPA  finalizes  this 
rule,  EPA  believes  the  10  ppb  standard 
has  already  been  establisheid  by  the 
existing  rule. 
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rV  Uhal  l.vsui:  Is  Upon  tor  Public 
(.omiiuMit? 

Today.  EPA  is  requesting  comment  on 
a  proposed  rule  change  that  would 
revise  the  rule  text  so  that  the  10  ppb 
standard  is  expressed  as  0.010  mg/L 
instead  of  0.01  mg/L.  EPA  requests 
comment  on  whether  this  change  is 
appropriate  in  order  to  address  the 
previously  described  stakeholder 
concerns.  Readers  should  please  note 
that  EPA  is  not  requesting  comment  on 
any  other  issue  associated  with  the 
arsenic  standard  or  its  implementation, 
and  EPA  will  not  respond  to  any 
comments  other  than  those  concerning 
the  revision  of  the  rule  text  to  express 
the  MCL  as  0.010  mg/L. 

EPA  firmly  believes  that  extensive 
and  exhaustive  public  debate  has 
already  taken  place  on  all  issues  of 
public  interest  and  concern.  As  a  result, 
EPA  will  not  respond  to  any  other 
comments  relating  to  the  10  ppb  arsenic 
standard:  nor  will  EPA  respond  to  any 
issues  concerning  the  record  supporting 
that  standard,  the  underlying  rationale 
for  that  standard,  or  new  information 
suggesting  revisions  to  that  standard. 
However,  EPA  noted  in  the  April  17, 
2002  (67  FR  19037)  announcement  of 
the  results  of  EPA's  review  of  existing 
drinking  water  standards,  that  EPA  will 
continue  to  evaluate  the  expert  analysis, 
the  voluminous  public  comment 
received  after  publication  of  the  final 
rule,  and  other  relevant  information  on 
the  arsenic  drinking  water  standard,  as 
part  of  the  next  six-year  review  of 
drinking  water  standards,  which  is  to  be 
completed  in  August  of  2008. 

V.  Adtninlst!  ,itivi'  Requirements 

A.  fc.vrc urnc  ijratT  lJ8bti:  Heguiatory 
Planning  and  Review 

Under  Executive  Order  12866.  (58  FR 
51735  (October  4.  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees. 


or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U  S.C.  3501  et.  seq.  This 
proposed  rule  merely  clarifies  the  way 
the  10  ppb  MCL  for  arsenic  is  expressed 
in  regulatory  text. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions:  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  Agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  government 
jurisdictions. 

The  RFA  provides  default  definitions 
for  each  type  of  small  entity.  It  also 
authorizes  an  agency  to  use  alternative 
definitions  for  each  category  of  small 
entity,  "which  are  appropriate  to  the 
activities  of  the  agency  "  after  proposing 


th'    i;!»  ruative  definition(s)  in  the 
Federal  Register  and  taking  comment.  5 
i.   ^  C,  sections  601(3) — (5).  In  addition 
to  the  above,  to  establish  an  alternative 
small  business  definition,  agencies  must 
consult  with  the  Small  Business 
Administration's  (SBA's)  Chief  Counsel 
for  Advocacy. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities  FP.*i  considered  small  entities 
to  t)e  [Mi!ili(   water  systems  serving 
10  iHH)   >!  hu.t  p.-rsons.  This  is  the  cut- 
ott  II  \ .  i    jui  ifiiMi  by  Congress  in  the 
1996  Amendments  to  the  Safe  Drinking 
Water  Act  for  small  system  flexibility 
provisions.  In  accordance  with  the  RFA 
requirements,  EPA  proposed  using  this 
alternative  definition  in  the  Federal 
Register.  (63  FR  7620.  February  13. 
1998),  requested  public  comment, 
consulted  with  the  Small  Business 
Administration  (SBA).  and  expressed  its 
intention  to  use  the  alternative 
definition  for  regulatory  flexibility 
assessments  under  the  RFA  for  all  future 
drinking  water  regulations  in  the 
Consumer  Confidence  Reports 
regulation  (63  FR  44511,  August  19. 
1998).  As  stated  in  that  final  rule,  the 
alternative  definition  would  be  applied 
to  this  proposed  regulation. 

This  proposed  rme  imposes  no  cost 
on  any  entities  over  and  above  those 
imposed  by  the  final  arsenic  rule, 
because  that  rule  was  developed,  costed, 
and  evaluated  as  10  ppb.  This  proposed 
rule  merely  clarifies  the  way  the  10  ppb 
MCL  is  expressed  in  regulatory  text. 
Therefore,  after  considering  the 
economic  impacts  of  today's  proposed 
rule  on  small  entities,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify'  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
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alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  alldws  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  Tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan 
The  plan  must  provide  for  notif\ing 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  Tribal  governments  or 
the  private  sector.  This  proposed  rule 
imposes  no  enforceable  duty  on  any 
State,  local  or  Tribal  governments  or  the 
private  sector.  This  proposed  rule 
would  not  change  the  costs  to  State, 
local,  or  Tribal  governments  as 
estimated  in  the  final  arsenic  rule, 
because  that  rule  was  developed,  costed, 
and  evaluated  as  10  ppb,  and  this 
proposed  rule  merely  clarifies  the  way 
the  10  ppb  MCL  is  expressed  in 
regulatory  text.  Thus,  today's  proposed 
rule  is  not  subject  to  the  requirements 
of  sections  202  and  205  of  the  UMRA. 

For  the  same  reason,  EPA  has 
determined  that  this  proposed  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  Thus,  today's 
proposed  rule  is  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA. 

F  Executive  Order  13132:  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  ami 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  There  is  no  cost 
to  State  and  local  governments,  and  the 
proposed  rule  does  not  preempt  State 
law.  This  proposed  rule  imposes  no  cost 
on  any  State,  or  local  governments  over 
and  above  those  imposed  by  the  final 
arsenic  rule  because  that  rule  was 
developed,  costed,  and  evaluated  as  10 
ppb.  This  proposed  rule  merely  clarifies 
the  way  the  10  ppb  MCL  is  expressed  in 
regulator*'  text.  Thus.  Executive  Order 
13132  does  not  apply  to  this  proposed 
rule.  In  the  spirit  of  Executive  Order 
13132,  and  consistent  with  EPA  policy 
to  promote  communications  between 
EPA  and  State  and  local  governments. 
EPA  specifically  solicits  comment  on 
this  proposal  from  State  and  local 
officials. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  (November  9,  2000)),  requires 
EPA  to  develop  an  accountable  process 
to  ensure  'meaningful  and  timely  input 
by  tribal  officials  in  the  development  of 
regulatory'  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
Tribal  implications.  It  will  not  have 
substantial  direct  effects  on  Tribal 
governments,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
There  is  no  cost  to  Tribal  governments, 
and  the  proposed  rule  does  not  preempt 
tribal  law.  This  proposed  rule  imposes 
no  cost  on  any  Tribal  government  over 
and  above  those  imposed  by  the  final  ■ 
arsenic  rule  because  that  rule  was 
developed,  costed  and  evaluated  as  10 
ppb.  This  proposed  rule  merely  clarifies 
the  way  the  10  ppb  MCL  is  expressed  in 


regulatory  text.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule.  In  the 
spirit  of  Executive  Order  13175,  and 
consistent  with  EPA  policy  to  promote 
communications  between  EPA  and 
Tribal  Governments,  EPA  specifically 
solicits  additional  comment  on  this 
proposal  from  Tribal  officials. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Enviroiunental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  economically 
significant  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This,  proposed  rule  is  hot  subject  to 
Executive  Order  13045  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866.  and  because  it  does  not 
concern  an  environmental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  This  proposed  rule 
merely  clarifies  the  way  the  10  ppb  MCL 
is  expressed  in  regulator>'  text. 

H.  Executive  Order  1321 1 :  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy-  Supply. 
Distribution,  or  Use  "  (66  FR  28355  (May 
22,  2001))  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub.  L.  104-113 
section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory'  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
material  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
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bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

Today's  proposed  rulemaking  does 
not  involve  technical  standards. 
Therefore,  EPA  is  not  considering  the 
use  of  any  voluntary  consensus 
standards. 

I  ist  of  Subje*  t.s  for  40  CFR  Put  m 

ChtJlUlt.dl.S,   liulldllb-ldli.i^. 

Intergovernmental  relations.  Radiation 


Dated:  December  17.  2002. 
Christine  Todii  U'hitm.in. 
AdiTiinistrxi: 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  1  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  141    -NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  dulhurity  citation  lor  Part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f,  300g-l.  300g-2. 


protection.  Reporting  and  recordkeeping     joog-a.  300g-4.  .300g-s.  300g-6.  300i-4- 
requirements.  Water  si^pply .  300i-9,  and  300j-l  l 


2.  Section  141.23  is  amended: 

a.  By  revising  the  entry  for  arsenic  in 
the  table  in  paragraph  (a)(4)(i). 

b.  By  revising  footnote  15  to  the  table 
in  paragraph  (k)(l). 

The  revisions  read  as  follows: 

§  141  23     Inorganic  chemical  sampling  and 
analylical  requirements. 

(a)*  •  * 
(4)*  *  • 
(i)*   •   * 


Detection  Limits  for  Inorganic  Contaminants 


Contaminant 


MCL  (mg/1) 


Methodology 


Detection 

Limit  (mg/l) 


Arsenic 


00106 


Atomic  Absorption.  Furnace   0  001 

Atomic  Absorption.  Platform — Stabilized  Temperature  ^0  0005 

Atomic  Absorption  Gaseous  Hydride 0  001 

ICPMass  Spectrometry    80  0014 


«The  value  tor  arsenic  is  effective  January  23.  2006  Until  tfien,  the  MCL  is  0  05  mg/L 

^The  MDL  reported  for  EPA  Method  200  9  (Atomic  Absorption  Platform— Stabilized  Temperature)  was  determined  using  a  2x  concentration 
step  dunng  sample  digestion  The  MDL  determined  for  samples  analyzed  using  direct  analyses  (/  e .  no  sample  digestion)  will  be  higher  Using 
multiple  depositions,  EPA  200  9  is  capable  ot  obtaining  MDL  of  0  0001  mg/L 

8  Using  selective  ion  monitonng,  EPA  Method  200  8  (ICP-MS)  is  capable  of  obtaining  a  MDL  of  0  0001  mg/L 


(k)  *   *   * 

(D*   •   * 

***** 

■'^Starting  January  23.  2006  analytical 
methods  using  the  ICP-AES  technology,  may 
not  be  used  because  the  detection  limits  for 
these  methods  are  0.008  mg/L  or  higher.  This 


restriction  means  that  the  two  ICP-AES 
methods  (EPA  Method  200.7  and  SM  3120  B) 
approved  for  use  for  the  MCL  of  0.05  mg/L 
may  not  be  used  for  compliance 
determinations  for  the  revised  MCL  of  O.OIC 
mg/L.  However,  prior  to  January  23.  2006 
systems  may  have  compliance  samples 
analyzed  with  these  less  sensitive  methods. 


3.  Section  141.62(b)  is  amended  by 
revising  the  entry  "(16)"  for  arsenic  in 
the  table  to  read  as  follows: 

%  141  62     Maximum  contaminant  levels  for 
inorqanic  contaminants. 

.  .  .  ■  « 

(b)*   *   * 


Contaminant 


MCL  (mg/l) 


(16)  Arsenic 


0010 


Subpart  O     [Amended] 

4.  Amend  §  141.154  by  revising 
paragraphs  (b)  introductory  text  and  (f) 
to  read  as  follows- 

^14'   ' -)4      Hequifed  ddOitiondi  neaith 

«  *  * 

(b)  Ending  in  the  report  due  by  July 
1,  2001,  a  system  which  detects  arsenic 


at  levels  above  0.025  mg/L.  but  below 
the  0.05  mg/L.  and  beginning  in  the 
report  due  by  July  1.  2002,  a  system  that 
detects  arsenic  above  0.005  mg/L  and  up 
to  and  including  0.010  mg/L: 
***** 

(f)  Beginning  in  the  report  due  by  July 
1,  2002  and  ending  January  22,  2006,  a 
community  water  system  that  detects 
arsenic  above  0.010  mg/L  and  up  to  and 


including  0.05  mg/L  must  include  the 
arsenic  health  effects  language 
prescribed  by  appendix  A  to  subpart  O 
of  this  part. 

5.  Amend  Appendix  A  to  Subpart  O 
by  revising  the  entry  for  arsenic  under 
"Inorganic  contaminants:"  to  read  as 
follows: 
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Appendix  A  to  Subpart  (J — Regulated 
Contaminants 


Contaminant 
(units) 


Traditional        To  convert      MCL  in 
MCL  in  for  CCR  CCR       MCLG         Major  sources  m  dnnl^ing  water 

mg/L  multiply  by         units 


Health  effects  language 


Inorganic  contami- 
nants: 


Arsenic 


'0.010 


1000 


10. 


Erosion  of  natural  deposits:  Runoff 
from  orchards;  Runoff  from  glass 
and  electronics  production  wastes 


Some  people  who  dnnk  water  con- 
taining arsenic  in  excess  of  tfie 
MCL  over  many  years  could  expe- 
rience skin  damage  or  problems 
with  their  circulatory  system,  and 
may  have  an  increased  nsk  of 
getting  cancer 


1  These  arsenic  values  are  ettective  januar,  23  2006.  unti!  tnen.  tne  MCL  is  0.05  mg/L  and  there  is  no  MCLG. 


Subpart  Q — {Amended] 

6.  Amend  Appendix  B  to  Subpart  Q 
by  revising  entry  "9.  Arsenic"  under  "C. 


Inorganic  Chemicals  (lOCs)",  to  read  as       Appendix  B  to  Suhpdn  g  <•  Pnr'  ;  4    — 
follows:  «%tandard  Hfaith  ^t^fM  tv  1  rtntudt'i   fsr 

Fublu  Sotifu  aticm 


Contaminant 


MCLG' 
mg/L 


MCL  2  mg/L 


Standard  health  effects  language  tor  public  notification 


9.  Arsenic  ^ 


0.010  Some  people  who  drink  water  containing  arsenic  in  excess  of  the 

MCL  over  many  years  could  experience  skin  damage  or  prob- 
lems with  their  circulatory  system,  and  may  have  an  increased 
risk  of  getting  cancer. 


App«MHli\  B-  KndnotPS 

1   MCLG — Maximum  contaminant 
level  goal. 

2.  MCL— Tvlaximum  contaminant 

level. 

***** 

1 1 .  These  arsenic  values  are  effective 
January  23,  2006.  Until  then,  the  MCL 
is  0.05  mg/L  and  there  is  no  MCLG. 

***** 

[FR  Doc.  02-32376  Filed  12-20-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  22,  24  and  27 

[WT  Docket  No  02-353;  FCC  02-305] 

Service  Rules  for  Advanced  Wireless 
Services 

agency:  Federal  Communications 
I    iiunussion. 


action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  solicits 
comment  on  service  rules  for  Advanced 
Wireless  Services  in  the  1710-1755 
MHZ  and  2110-2155  MHz  bands, 
including  provisions  for  application, 
licensing,  operating  and  technical  rules, 
and  for  competitive  bidding.  These 
frequency  bands  have  previously  been 
used  for  a  variety  of  Government  and 
non-Government  services.  Concurrently 
with  this  document,  the  Commission 
adopted  another  decision,  published 
elsewhere  ;ii  thi'-  Federal  Register 
allocating  these  frequency  bands  lor 
fixed  and  mobile  services  to  provide  for 
the  introduction  of  new  advanced 
wireless  services  to  the  public.  The 
Commission  takes  this  action  to 
eliminate  barriers  to  and  facilitate  the 
provision  of  new  services  to  the  public, 
and  to  encourage  optimum  use  of  these 
frr-qiiencies. 

DATES:  Comments  are  due  on  or  before 
Februarv  7,  2003,  and  reply  comments 
are  due  on  or  before  March  14.  2003. 
Public  comments  on  the  information 


collections  are  due  on  or  before 
February  28,  2003,  and  comments  by  the 
Office  of  Management  and  Budget 
(OMB)  are  due  on  or  before  April  28, 
2003. 

ADDRESSES:  Office  of  the  Secretary. 
r>'i!tin:  ('communications  Commission. 
445  12th  Street.  .'-V.     \\ 
20554.  SeeSUPPLEMEN-^AB^  im^orma^ion 
for  filing  instructions 

FOR  FURTHER  INFORMA'iOS  CONTACT:  John 
Spencer  or  El.  ,^i.:.s„;..  ^'.^r:  ..-.jmeys. 
202-418-1310.  For  additional 
information  concerning  the  information 
collections  contained  in  this  document, 
contact  Judith  Boley  Herman  at  202- 
418-0214.  or  via  the  Internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  iNFORMA-iQs  This  is  a 
summan'  ot  tne  Cuniaii^Muii  s  Notice  of 
Proposed  Rulemaking  (NPRM)  in  WT 
Docket  No.  02-353.  FCC  02-305, 
adopted  November  7.  2002,  and  released 
November  22,  2002.  The  complete  text 
of  the  NPRM  and  Initial  Regulatory 
Flexibility  Analysis  is  available  on  the 
Commission's  Internet  site,  at  http:// 
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w'M'w./ct  .^'ov.  it  IS  als(j  dvailablu  U>r 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center.  Courtyard  Level. 
445  12th  Street,  SW..  Washington,  DC. 
and  may  be  purchased  from  the 
Commission's  copy  contractor.  Qualex 
International,  Portals  II,  445  12th  Street. 
SW.,  CY-B4202.  Washington.  DC  20554 
(telephone  202-863-2893).  Comments 
may  be  fded  using  the  Commission's 
Electronic  Comments  Filing  System 
(ECFS)  or  by  fding  paper  copies. 

1.  In  this  NPRM.  the  Commission 
seeks  comment  on  service  rules  for 
Advanced  Wireless  Services  (AWS)  in 
the  1710-1755  MHz  and  2110-2155 
MHz  bands,  including  provisions  for 
application,  licensing,  operating  and 
technical  rules,  and  for  competitive 
bidding.  These  frequency  bands  have 
previously  been  used  for  a  variety  of 
Government  and  non-governmental 
services.  Concurrently  with  the  NPRM, 
the  Commission  is  adopting  a  Report 
and  Order  (R&O)  allocating  these 
frequency  bands  for  fixed  and  mobile 
services  so  as  to  provide  for  the 
introduction  of  new  AWS  to  the  public. 
The  Commission,  in  taking  these 
actions,  emphasizes  its  belief  that  in 
order  to  best  serve  the  public,  regulatory 
policy  should  strive  to  eliminate 
barriers  to  and  facilitate  the  provision  of 
new  services.  The  1710-1755  MHz  and 
2110-2155  MHz  spectrum  provides  a 
significant  opportunity  to  achieve  such 
service  advances.  The  Commission 
hopes  that  the  licensing  and  service 
rules  proposed  in  the  NPRM  will  benefit 
consumers  by  giving  them  the  services 
and  value  that  they  demand,  and 
thereby  provide  the  new  business 
opportunities  necessary  to  support 
continued  service  enhancements  by 
licensees. 

2.  In  paragraphs  10  through  15  of  the 
NPRM.  the  Commission  proposes  a 
flexible  use  approach  to  spectrum 
allocation  in  these  bands  and  discusses 
its  tentative  approach  to  assigning 
licenses.  The  Commission  believes  that 
its  proposal  to  permit  flexible  use  would 
eliminate  uncertainties  about  the 
outcome  of  the  competitive  bidding 
process  and  promote  the  Commission's 
goals  of  assigning  licenses  expeditiously 
and  promoting  tbo  intensive  and 
efficient  use  of  this  spe<:trum.  With 
these  goals  in  mind,  the  Commission,  in 
the  NPRM,  tentatively  concludes  that 
the  service  rules  for  the  1710-1755  MHz 
and  2110-2155  MHz  bands  should 
permit  a  licenstie  to  use  this  spectrum 
for  any  use  permitted  by  the  United 
States  Table  of  Fre(juency  Allocations 
contained  in  part  2  of  the  Commission's 
rules.  The  NPRM  solicits  comments  on 

a  range  of  issues  relative  to  its  flexible 


usi-  traiuevvurK  and  aisu  un  ihe 
Commission's  proposal  to  resolve 
mutually  exclusive  applications  for 
these  bands  by  competitive  bidding. 

3.  The  Commission,  in  paragraphs  16 
through  25  of  the  NPRM,  proposes  to 
adopt  a  geographic  area  licensing 
scheme  for  the  1710-1755  MHz  and 
2110-2155  MHz  bands,  and  seeks 
comment  on  appropriate  geographic 
licensing  areas  for  these  bands  and  how 
such  a  licensing  scheme  can  promote 
the  objectives  of  47  U.S.C.  309(j){3). 
including  promotion  of  economic 
opportunities  and  competition  by 
disseminating  licenses  among  a  wide 
variety  of  applicants,  including  small 
businesses,  rural  telephone  companies, 
and  minority-  and  women-owned 
applicants.  "The  NPRM,  among  other 
things,  also  seeks  comment  on  including 
the  Gulf  of  Mexico  in  the  Commission's 
licensing  scheme  for  these  bands.  Also, 
while  the  NPRM  solicits  comment  from 
the  public  in  general  on  the 
Commission's  proposals,  as  discussed  in 
paragraph  25  of  the  NPRM,  the 
Commission  specifically  seeks  comment 
from  Indian  Tribal  governments  on  the 
effect  various  geographic  licensing 
options  may  have  on  the  deployment  of 
service  to  tribal  lands,  as  well  as  on 
other  issues  raised  in  the  NPRM 

4   In  addition  to  seeking  comment  on 
the  appropriate  geographic  licensing 
area  or  areas  to  be  used  to  license 
spectrum  in  the  1710-1755  MHz  and 
2110-2155  MHz  bands,  the  NPRM,  as 
addressed  in  paragraphs  26  through  32. 
seeks  comment  on  the  amount  of 
spectrum  that  should  be  included  in 
each  license,  and  the  related  issue  of 
whether  this  spectrum  should  be  paired. 

5.  The  NPRM  next  considers  licensing 
and  operating  rules,  Paragraphs  36 
through  38  of  the  NPRM  proposes  to 
allow  licensees  in  the  1710-1755  MHz 
and  2110-2155  MHz  bands  to  provide 
all  allowable  services  anywhere  within 
their  licensed  area  at  any  time, 
consistent  with  their  regulatory  status.  It 
also  recommends  that  these  applicants 
be  able  to  request  common  carrier  status 
as  well  as  non-common  carrier  status  for 
authorization  in  a  single  license,  rather 
than  to  require  the  applicant  to  choose 
between  common  carrier  and  non- 
common  carrier  services.  The  NPRM 
further  proposes  that  applicants  and 
licensees  in  these  bands  be  required  to 
indicate  a  regulatory  status  based  on  any 
services  they  choose  to  provide.  Lastly 
in  this  regard,  the  NPRM  proposes  that, 
if  a  licensee  operating  in  this  spectrum 
changes  the  service  or  services  it  offers, 
such  that  its  regulatory  status  would 
change,  that  licensee  must  notify  the 
Commission  of  the  change. 


b.  1  he  Ni'kM.  HI  paragraphs  39 
through  42,  discusses  ownership 
restrictions  in  the  1710-1755  MHz  and 
2110-2155  MHz  bands.  The  NPRM 
proposes  to  establish  parity  in  foreign 
ownership  reporting  requirements,  but 
does  not  suggest  a  single,  substantive 
standard  for  compliance.  For  example, 
the  Commission  would  not  deny  a 
license  to  an  applicant  requesting 
authorization  exclusively  to  provide 
services  not  enumerated  in  section 
310(b)  of  the  Communications  Act, 
solely  because  its  foreign  ownership 
would  disqualif>'  it  from  receiving  a 
license  if  the  applicant  had  applied  for 
a  license  to  provide  the  services 
enumerated  in  section  310(b). 

7.  The  NPRM  further  proposes  not  to 
adopt  band-specific  service  rules 
addressing  spectrum  aggregation  limits 
applicable  to  the  initial  licensing  of  the 
1710-1755  MHz  and  2110-2155  MHz 
bands,  but  seeks  comment  on  whether 
any  such  limits  are  necessary  or 
appropriate.  In  particular,  the  NPRM 
solicits  comment  on  whether  the 
Commission  should  limit  the  amount  of 
spectrum  in  these  bands  that  any  one 
entity  (or  related  entities)  may  acquire  at 
auction  in  the  same  geographic  area. 

8.  Paragraphs  43  through  45  of  the 
NPRM  discusses  license  term  renewal 
expectancy,  and  proposes  that  in  the 
1710-1755  MHz  and  2110-2155  MHz 
spectrum,  the  license  term  be  10  years. 
The  NPRM  further  proposes  that  a 
licensee  in  this  spectrum  applying  for 
renewal  receive  a  preference  or  renewal 
expectancy  if  the  applicant  has 
provided  substantial  service  during  its 
past  license  term  and  has  complied  with 
the  Communications  Act  and  applicable 
Commission  rules  and  policies. 

9.  In  addition,  the  NPRM,  in 
paragraphs  46  through  49,  seeks 
comment  on  whether  licensees  in  the 
1710-1755  MHz  and  2110-2155  MHz 
bands  should  be  subject  to  any 
performance  requirements,  in  addition 
to  a  substantial  service  requirement,  at 
license  renewal.  The  NPRM,  in 
particular,  questions  whether  the 
Commission  should  establish  any 
specific  coverage  requirements  in  this 
spectrum,  or  whether  coverage  rjiteria 
should  be  adopted  as  one  means,  but 
not  the  exclusive  means,  of  meeting  a 
substantial  service  requirement.  The 
NPRM  invites  comment  on  this  and 
other  issues  related  to  possible 
performance  requirements. 

10.  The  NPRM,  in  paragraphs  50  and 
51,  asks  whether  the  Commission 
should  allow  licensees  in  the  1710-1755 
MHz  and  2110-2155  MHz  bands  to 
partition  their  service  areas  and  to 
disaggregate  their  spectrum.  If  so,  the 
NPRM  proposes  to  apply  section  27.15 


of  the  Commission  s  rules  to  this 
spectrum.  Section  27.15,  among  other 
things,  provides  that  licensees  may 
apply  to  partition  their  licensed 
geographic  service  areas  or  disaggregate 
their  licensed  spectrum  at  any  time 
following  the  grant  of  their  license. 

11.  As  indicated  in  paragraphs  13  and 
14  and  paragraph  52  of  the  NPRM,  even 
though  licenses  in  the  1710-1755  MHz 
and  2110-2155  MHz  bands  may  be 
issued  pursuant  to  one  part  of  the 
Commission's  rules,  licensees  in  these 
bands  may  be  required  to  comply  with 
rules  contained  in  other  parts  of  the 
Commission's  rules.  The  NPRM 
therefore  solicits  comment  generally  on 
any  provisions  in  existing,  service- 
specific  rules  that  may  require  specific 
recognition  or  adjustment  to  comport 
with  the  supervening  application  of 
another  rule  part,  as  well  as  any 
provisions  that  may  be  necessary  in  this 
other  rule  part  to  fully  describe  the 
scope  of  covered  services  and 
technologies. 

12.  The  NPRM  next  looks  at  technical 
rules  for  the  1710-1755  MHz  and  2110- 
2155  MHz  bands  and  the  potential  for 
interference  between  licensees  using  the 
same  spectrum  in  adjacent  service  areas, 
or  adjacent  spectrum.  Paragraphs  55 
though  59  consider  in-band  interference 
control.  In  that  regard,  the  Commission, 
in  the  NPRM,  tentatively  concludes  that 
either  a  boundary  limit  or  a 
coordination  method,  when  properly 
applied,  can  provide  a  satisfactor>' 
means  of  controlling  harmful 
interference  or  determining  the 
interaction  between  systems,  although 
there  may  be  reasons  to  prefer  one  or  the 
other  for  the  spectrum  under 
consideration.  Commenters  should 
provide  an  analysis  of  the  advantages 
and  disadvantages  of  the  boundary  limit 
and  coordination  approaches,  or 
approaches  that  combine  features  of 
both.  The  NPRM.  in  paragraphs  61  and 
62  also  invites  comment  on  ways  of 
avoiding  interference  with  incumbent 
licensees  in  the  spectrum. 

13.  Paragraphs  63  and  64  of  the  NPRM 
solicit  comment  regarding  out-of-band 
and  spurious  emission  limits.  The 
NPRM  cites  the  need  to  consider 
interference  protection  for  operations 
adjacent  to  the  1710-1755  MHz  and 
2110-2155  MHz  bands  and  tentatively 
concludes  that  the  Commission  should 
develop  out-of-band  emission  limits  that 
can  accommodate  each  type  of 
communications. 

14.  Next,  the  NPRM.  in  paragraphs  65 
through  67,  invites  comment  on  what 
limits  for  effective  isotropic  radiated 
power  are  necessan,'  or  appropriate 
under  either  a  coordination  or  a  field 
strength  limit  approach.  The  NPRM 


requests  comment  on  a  number  oi 
connected  issues  such  as  if  such  limits 
are  necessary,  what  should  they  be  and 
the  basis  for  the  suggested  limits.  The 
NPRM  also  seeks  comment  on  the  extent 
to  which  the  power  limits  that  are 
established  in  this  rulemaking  should 
affect  the  Commission's  adoption  of  a 
paired  or  unpaired  band  structure,  and 
vice  versa.  If  the  Commission,  as 
suggested  in  paragraph  66,  decides  to 
adopt  a  paired  band  architecture  for  this 
spectrum,  should  it  also  allow  the  use 
of  both  base  and  mobile  transmitters  in 
both  bands.  Finally,  in  this  regard,  the 
NPRM  invites  comment  on  the  technical 
ramifications  of  potential  band 
segmentation  plans,  and  on  techniques 
for  dual  use  based  on  advance 
modulation  techniques,  antenna 
technology,  or  other  advanced  methods 
for  channelization. 

15.  The  NPRM,  in  paragraphs  68  and 
69,  considers  radiofrequency  (RF) 
radiation  safety  requirements  and 
proposes  to  amend  its  rules  to  provide 
a  1 ,000  watts  effective  radiated  power 
threshold  for  fixed  operations  in  the 
1710-1755  MHz  and  2110-2155  MHz 
bands. 

16.  In  paragraph  70  of  the  NPRM,  the 
Commission  requests  comment  on 
applying  existing  rules  related  to 
equipment  authorization,  frequency 
stability,  antenna  structures  and  air 
navigation,  environmental 
requirements,  quiet  zones,  and 
disturbance  of  AM  broadcast  antenna 
patterns  to  licensees  in  the  1710-1755 
MHz  and  2110-2155  bands,  including 
licensees  who  acquire  their  licenses 
through  partitioning  or  disaggregation. 
Further,  the  NPRM  proposes,  in 
paragraph  71,  that  until  agreements 
between  the  United  States,  Mexico,  and 
Canada  become  effective,  to  apply,  as  an 
interim  requirement,  for  terrestrial 
licensees  operating  in  the  1710-1755 
MHz  and  the  2110-2155  MHz  bands 
along  the  borders  of  the  United  States, 
Mexico,  and  Canada,  the  same  technical 
restrictions  at  the  border  that  the 
Commission  adopts  for  operations 
between  geographic  service  areas,  to  the 
extent  they  are  not  in  violation  of 
current  bilateral  agreements  and 
arrangements. 

17.  Finally,  paragraphs  72  through  80 
discuss  competitive  bidding  issues.  For 
example,  the  NPRM  proposes  to 
conduct  the  auction  of  initial  licenses  in 
the  1710-1755  MHz  and  2110-2155 
MHz  bands  in  conformity  with  the 
general  competitive  bidding  rules  set 
forth  in  part  1 ,  subpart  Q  of  the 
Commission's  rules,  and  substantially 
consistent  with  the  bidding  procedures 
that  have  been  employed  in  previous 
auctions.  Thus,  the  NPRM  solicits 


comment  on  whether  any  of  the 
Commission's  part  1  rules  or  other 
auction  procedures  would  be 
inappropriate  or  should  be  modified  for 
an  auction  of  licenses  in  these  bands. 

18.  In  paragraphs  74  through  80,  the 
NPRM  proposes  to  adopt  a  small 
business  size  standard  which  defines  a 
small  business  as  an  entity  with  average 
annual  gross  revenues  for  the  preceding 
three  vears  not  exceeding  $40  million, 
and  a  very  small  business  as  an  entitj' 
with  average  annual  gross  revenues  for 
the  preceding  three  years  not  exceeding 
$15  million.  The  NPRM  also  proposes  to 
provide  small  businesses  with  a  bidding 
credit  of  15  percent,  and  very  small 
businesses  with  a  bidding  credit  of  25 
percent.  The  Commission  seeks 
comment  on  these  size  standards  and  on 
whether  the  proposed  small  business 
provisions  are  sufficient  to  promote 
participation  by  businesses  owned  by 
minorities  and  women,  as  well  as  nu-al 
telephone  companies.  To  the  extent  that 
commenters  propose  additional 
provisions  to  ensure  participation  by 
minority-owned  or  women-owned 
businesses,  they  should  address  how 
such  provisions  should  be  crafted  to 
meet  the  relevant  standards  of  judicial 
review. 

Administrative  Matters 

Ex  Parte  Rules 

19.  This  is  a  permit-but-disclose 
notice  and  comment  rulemaking 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  they  are 
disclosed  pursuant  to  the  Commission's 
rules.  [See  generally  47  CFR  1.1202. 
1.1203,1.1206.) 

Comment  Information 

20.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  rules,  interested  parties 
may  file  comments  on  this  NPRM  on  or 
before  February  7,  2003,  and  reply 
comments  on  or  before  March  14,  2003. 
Comments  and  reply  comments  should 
be  filed  in  WT  Docket  No.  02-353,  and 
may  be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS)  or  by  filing  paper  copies.  All 
relevant  and  timely  comments  will  be 
considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 

21.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  In  completing  the 
transmittal  screen,  commenters  should 
include  their  full  name,  Postal  Service 
mailing  address,  and  the  applicable 
docket  number.  Parties  may  also  submit 
an  electronic  comment  by  e-mail  via  the 
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Inturnut.  lo  obtain  liliag  instructions  lur 
e-mail  comments,  commenters  should 
send  an  e-mail  to  ecfs@fcc.gov.  and 
should  include  the  following  words  in 
the  body  of  the  message:  "get  form 
<your  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply 

22.  Parties  who  choose  to  Fde  oy 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  parties  want 
each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  they 
must  file  an  original  plus  nine  copies. 
All  rdings  must  be  sent  to  the 
Commission's  Secretary.  Marlene  H. 
Dortch,  Office  of  the  Secretary.  Federal 
Communications  Commission.  445  12th 
Street.  SW..  Room  TW-A325. 
Washington,  DC  20554.  Furthermore, 
parties  are  requested  to  provide  courtesy 
copies  for  the  following  Commission 
staff:  (1)  John  Spencer  and  Eli  Johnson. 
Policy  Division,  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Commission,  445  12th 
Street,  SW..  Room.  3-C124.  Washington, 
DC  20554:  and  (2)  Gary  Michaels  and 
Andrea  Kelly,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Biu°eau,  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Room.  4- A 760, 
Washington,  DC  20554.  One  copy  of 
each  filing  (together  with  a  diskette 
copy,  as  indicated  below)  should  also  be 
sent  to  the  Commission's  copy 
contractor,  Qualex  International,  Portals 
11.  445  12th  Street,  SW.,  CY-B4202, 
Washington,  DC  20554. 

23.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 
comments  on  diskette.  These  diskettes 
should  be  attached  to  the  original  paper 
filing  submitted  to  the  Office  of  the 
Secretary.  Such  a  submission  should  be 
on  a  3.5  inch  diskette  formatted  in  an 
IBM  compatible  format  using 
Microsoft' ^^'  Word  97  for  Windows  or 
compatible  software.  The  diskette 
should  be  accompanied  by  a  cover  letter 
and  should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding,  type  of  pleading  (comment 
or  reply  comment),  date  of  submission, 
and  the  name  erf  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase  "Disk 
Copy — Not  an  Original."  Each  diskette 
should  contain  only  one  party's 
pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
should  send  diskette  copies  to  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  CY-B4202,  Washington,  DC  20554. 

24.  The  public  may  view  the 
documents  filed  in  this  proceeding 
during  regular  business  hours  in  the 


i-UC  Relerence  ijilurmatiun  I. enter. 
Federal  Communications  Commission, 
445  12th  Street,  SW.,  Room  CY-A257. 
Washington.  DC  20554,  and  on  the 
Commission's  Internet  Home  Page: 
<http://www.fcc.gov>.  Copies  of 
comments  and  reply  comments  are  also 
available  through  the  Commission's 
duplicating  contractor:  Qualex 
International,  Portals  11,  445  12th  Street, 
SW.,  CY-B4202,  Washington,  DC  20554 
(telephone  202-863-2893).  Accessible 
formats  (computer  diskettes,  large  print, 
audio  recording  and  Braille)  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin,  of  the 
Consumer  &  Governmental  Affairs 
Bureau,  at  (202)  418-7426,  TTY  (202) 
418-7365,  or  at  bmillin@fcc.gov. 

Papen^'irk  Reduction  Act 

25.  This  NPRM  may  contain  proposed 
information  collections.  As  part  of  our 
continuing  effort  to  reduce  paperwork 
burdens,  we  invite  the  general  public 
and  the  Office  of  Management  and 
Budget  (OMB)  to  take  this  opportunity 
to  comment  on  the  information 
collections  contained  in  this  NPRM,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Comments  should  address: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

26.  Written  comments  by  the  public 
and  agencies  on  the  proposed 
information  collections  are  due 
February  14,  2003.  Written  comments 
by  the  OMB  on  the  proposed  and/or 
modified  information  collections  are 
due  on  or  before  April  21,  2003.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judith 
Boley  Herman,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  1-C804,  Washington,  DC  20554, 
or  via  the  Internet  to  jboley@fcc.gov,  and 
to  Kim  A.  Johnson,  Office  of  Information 
and  Regulatory  Affairs  (OIRA),  Office  of 
Management  and  Budget  (OMB),  Docket 
Library,  Room  10236,  New  Executive 
Office  Building  (NEOB),  725  17th  Street, 
NW.,  Washington,  DC  20503  or  via  the 
Internet  at 

Kim  A._Johnson@omb.eop.gov. 

OK4B  Approval  Number:  306a-XXXX. 


i  itJc:  ifr\'icL'  Kuit'S  tor  Advanced 
Wireless  Services  in  the  1.7  GHz  and  2.1 
GHz  Bands. 

Form  No.:  FCC  Forms  601,  602,  603, 
604,  605. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for 
profit,  federal  government,  state,  local  or 
tribal  government. 

Number  of  Respondents:  200. 

Estimated  Time  Per  Response:  30 
minutes  to  10  hours  (The  reporting  and 
coordination  are  all  one  time  or 
occasional  burdens  that  will  only  occur 
under  certain  conditions.) 

Frequency  of  Response:  On  occasion 
and  one-time  reporting  requirements, 
third  party  disclosure  requirement, 
recordkeeping  requirement. 

Total  Annual  Cost  Burden:  N/A. 

Total  Annual  Burden:  830  hours 
(approximate  total  for  three  year  term  of 
OMB  approval). 

Needs  and  Uses:  The  various 
information  reporting  and  verification 
requirements,  and  the  prospective 
coordination  requirement,  if  ultimately 
adopted,  will  be  used  by  the 
Commission  to  verify  licensee 
compliance  with  Commission  rules  and 
regulations,  and  to  ensure  that  licensees 
continue  to  fulfill  their  statutory 
responsibilities  in  accordance  with  the 
Communications  Act  of  1934.  Such 
information  has  been  used  in  the  past 
and  will  continue  to  be  used  to 
minimize  interference,  verify  that 
applicants  are  legally  and  technically 
qualified  to  hold  licenses,  and  to 
determine  compliance  with  Commission 
Rules. 

Initial  Regulatory  Flexibility  Act 
Analysis 

27.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).  the  Commission 
has  prepared  this  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the  " 
possible  significant  economic  impact  on 
small  entities  by  the  policies  and  rules 
proposed  in  this  Notice  of  Proposed 
Rulemaking  (NPRM).  This  is  a  summary 
of  that  IRFA.  The  complete  text  of  the 
IRFA  mav  be  found  in  Appendix  B  of 
the  hill  NPRM.  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadline  for  comments  provided 
in  paragraph  87  of  the  full  text  of  the 
NPRM.  The  Commission  will  send  a 
copy  of  the  NPRM,  including  the  full 
text  of  the  IRFA,  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  (SBA). 


A.  Need  for,  and  Obiectives  of,  the 
Proposed  Rules 

28.  The  NPRM  seeks  comment  on 
service  rules  for  Advanced  Wireless 
Services  (AWS)  in  the  1710-1755  MHz 
and  2110-2155  MHz  bands,  including 
provisions  for  application,  licensing. 
technical  and  operating  rules,  and  for 
competitive  bidding.  These  frequenrv 
bands  have  previously  been  used  for  a 
variety  of  Government  and  non- 
government services  The  Commission's 
goal  in  pri>posing  the  licensing  and 
service  rules  detailed  in  the  NPRM  is  to 
enable  ser\'ice  providers  to  put  this 
spectrum  to  its  highest  value  use  with 
minimal  transaction  costs  The 
Commission's  proposals  for  ser\'ice 
rules  allow  for  flexibility  and  permit 
this  spectrum  to  be  used  for  any 
purpose  consistent  with  its  allocation, 
including  third  generation  (3G)  and 
other  ,idvan(  ed  wireless  services. 

B.  Legal  Basis 

29  The  proposed  action  is  authorized 
pursuant  to  sections  1,  2,  4(i).  7,  10,  201. 
214, 301, 302, 303, 307, 308, 309, 310, 
319,  324,  332  and  333  of  the 
Conununications  Act  of  1934,  47  U.S.C. 
151,  152,  154(i),  157,  160,  201,  214,  301, 
302,  303, 307,  308, 309,  310,  319.  324. 
332.333. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply 

:\U  The  RF.^  directs  agencies  to 
provide  a  description  of  anci,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  bv 
the  proposed  rules,  if  adopted  The  RFA 
generally  defines  the  term    small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization."  and  "small  government 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  is  one  which;  (1)  Is 
independently  owned  and  operated:  (2) 
is  not  dominant  in  its  field  of  operation: 
and  (3)  satisfies  anv  additional  criteria 
established  by  the  SBA.  Nationwide. 
there  are  4.44  million  small  business 
firms,  according  to  SBA  reporting  data. 

31.  A  small  organization  is  generally 
"any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field." 
Nationwide,  as  of  1992.  there  were 
approximately  275,801  small 
organizations.  Last,  the  definition  of 
"small  goverimiental  jurisdiction"  is 
one  with  populations  of  fewer  than 
50.000.  There  are  85.006  governmental 
jurisdictions  in  the  nation.  This  number 


includes  such  entities  as  states, 
counties,  cities,  utility  districts  and 

school  districts  There  are  no  figures 
available  on  what  portion  of  this 
number  have  populations  of  fewer  than 
50,000  However,  this  number  includes 
38.978  counties,  cities  and  towns,  and 
of  those,  37.556.  or  ninety-six  percent. 
have  populations  of  fewer  than  50,000 
The  Census  Bureau  estimates  that  this 
ratio  is  approximately  accurate  for  all 
government  entities.  Thus,  of  the  85.006 
governmental  entities,  we  estimate  that 
ninetv-six  percent,  or  about  81.600,  are 
small  entities  that  may  be  affected  by 
our  rules 

32.  The  proposals  in  the  NPRM  affect 
applicants  who  wish  to  provide  service 
in  the  1710-1755  MHz  and  2110-2155 
MHz  bands.  The  Commission  does  not 
know  precisely  the  type  of  service  that 
a  licensee  in  these  bands  might  seek  to 
provide.  Nonetheless,  the  Commission 
anticipates  that  the  services  that  will  be 
deployed  in  these  bands  mav  have 
capital  requirements  comparable  to 
those  m  the  broadband  Personal 
Communications  Service  (PCS),  and  that 
the  licensees  in  these  bands  will  be 
presented  with  issues  and  costs  similar 
to  those  presented  to  broadband  PCS 
licensees.  Therefore,  the  NTRM 
proposes  to  adopt  the  same  small 
business  size  standards  here  that  the 
Commission  adopted  for  the  broadband 
PCS  service.  In  particular,  the  NPRM 
proposes  to  define  a  "small  business"  as 
an  entity  with  average  annual  gross 
revenues  for  the  preceding  three  years 
not  exceeding  $40  million,  and  a  "verj'    ' 
small  business"  as  an  entity  with 
average  aimual  gross  revenues  for  the 
preceding  three  years  not  exceeding  $15 
million.  The  NPRM  also  proposes  to 
provide  small  businesses  with  a  bidding 
credit  of  15  percent  and  very  small 
businesses  with  a  bidding  credit  of  25 
percent.  The  NPRM  seeks  comment  on 
the  use  of  these  business  size  standards 
and  also  on  the  associated  bidding 
credits  for  small  business  applicants  to 
be  licensed  in  the  1710-1755  MHz  and 
2110-2155  MHz  bands,  with  particular 
focus  on  the  appropriate  definitions  of 
small  and  ver\'  small  businesses  as  they 
relate  to  the  size  of  the  geographic  area 
to  be  covered  and  the  spectrum 
allocated  to  each  licensee. 

33  The  Commission  has  not  yet 
determined  how  manv  licenses  will  be 
awarded  in  the  1710-1755  MHz  and 
2110-2155  MHz  bands.  Moreover,  the 
Commission  does  not  yet  know  how 
many  applicants  or  licensees  in  these 
bands  will  be  small  entities.  Thus,  the 
Commission  assumes,  for  purposes  of 
this  IRFA,  that  all  prospective  licensees 
are  small  entities  as  that  term  is  defined 
by  the  SBA  or  by  our  proposed  small 


business  definitions  for  these  bands. 
The  Commission  invites  comment  on 
this  analysis. 

34.  Although  the  Commission  does 
not  know  for  certain  which  entities  are 
likelv  to  apply  for  these  frequencies,  we 
note'that  the  1710-1755  MHz  and  2110- 
2155  MHz  bands  are  comparable  to 
cellular  service  and  personal 
communications  service, 

35,  Wireless  Telephone  Including 
Cellular.  Personal  Communications 
Service  (PCS)  and  SMR  Telephony 
Carriers.  The  Commission's  most  recent 
data,  as  reported  in  Table  5,3  of  Trends 
in  Telephone  Service,  estimates  that 
there  are  858  wireless  telephone  carriers 
and  that  291  of  these  carriers  in 
combination  with  their  affiliates  have 
1.500  or  fewer  employees.  In  addition, 
the  SBA  has  developed  size  stemdards 
for  wireless  small  businesses  within  the 
two  separate  Economic  Census 
categories  of:  (1)  Paging  and  (2)  Cellular 
and  Other  Wireless 

Telecommunications.  For  both  of  those 
categories,  the  SBA  considers  a  business 
to  be  small  if  it  has  1.500  or  fewer 
employees.  According  to  the 
Commission's  most  recent  Trends  in 
Telephone  Senice  data,  1,761 
companies  reported  that  they  were 
engaged  in  the  provision  of  wireless 
service.  Of  these  1,761  companies,  an 
estimated  1,175  have  1,500  or  fewer 
employees  and  586  have  more  than 
1,500  employees.  Consequently,  the 
Commission  estimates  that  most 
wireless  service  providers  are  small 
entities. 

D,  Description  of  Pro(e(  ted  Repuninu. 
Rpcordkeepine   and  Other  Compliance 
Requu^menls 

36  The  NPRM  proposes  a  number  of 
rule  changes  that  will  affect  reporting, 
recordkeeping  and  other  compliance 
requirements.  The  Commission  will 
provide  time  for  public  comment  on  and 
seek  Office  of  Management  and  Budget 
approval  for  any  proposals  that  entail 
Paperwork  Reduction  Act  burdens. 

37.  The  NPRM  first  proposes  flexible 
use  of  the  bands  under  the  regulatory- 
framework  contained  in  part  27  of  the 
Commissions  rules,  or  alternatively 
seeks  comment  on  governing  the 
services  in  these  bands  by  the  part  24  or 
part  22  rules,  or  by  a  newly  created  rule 
part.  (Paragraphs  13-14  of' the  NPRM.) 
Also,  as  discussed  in  paragraphs  16-18, 
the  NPRM  proposes  a  geographic  area 
licensing  scheme  for  the  1710-1755 
MHz  and  2110-2155  MHz  bands.  The 
transfer  of  the  1710-1755  MHz  band 
from  Federal  Government  use  to  non- 
Govemment  commercial  use  is  subject 
to  the  provisions  of  the  National 
Telecommunications  and  Information 
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Administration  Organization  Act,  as 
amended  by  the  Strom  Thurmond 
National  Defense  Authorization  Act  for 
Fiscal  Year  1999  (NDAA-99).  NDAA-99 
requires  new  non-Governmental 
licensees  to  reimburse  Federal  users  for 
their  relocation  costs.  (Paragraphs  33-34 
of  the  NPRM.)  NDAA-99  also  grants  the 
Federal  user  a  limited  reclamation  right. 

36.  Entities  interested  in  acquiring 
initial  licenses  to  use  spectrum  in  the 
1710-1755  MHz  and  2110-2155  MHz 
bands  will  be  required  to  file  using  the 
Universal  Licensing  System,  as 
discussed  in  paragraph  52  of  the  NPRM. 
As  in  other  services,  the  licensees  in 
these  bands  would  be  allowed  to 
provide  all  allowable  services  anywhere 
within  their  licensed  area.  The 
Commission's  current  mobile  service 
license  application  requires  an 
applicant  for  mobile  services  to  indicate 
whether  the  service  it  intends  to  offer 
will  be  Commercial  Mobile  Radio 
Service  (CMRS).  Private  Mobile  Radio 
Service  (PMRS).  or  both,  since  service 
off^erings  may  bear  on  eligibility  and 
other  statutory  and  regulatory 
requirements  The  NPRM  also  proposes 
to  permit  applicants  to  request  common 
carrier  status  as  well  as  non-common 
carrier  status  for  authorization  in  a 
single  license,  rather  than  to  require  the 
applicant  to  choose  between  common 
carrier  and  non-common  services.  These 
proposed  regulatory  status  obligations 
are  discussed  at  paragraphs  36—38  of  the 
NPRM. 

39.  Also,  as  stated  in  paragraph  39  of 
the  NPRM.  sections  310(a)  and  310(b)  of 
the  Communications  Act.  as  modified 
by  the  Telecommunications  Act  of  1996. 
impose  foreign  ownership  and 
citizenship  requirements  that  restrict 
the  issuance  of  licenses  to  certain 
applicants.  An  applicant  requesting 
authorization  for  other  than  broadcast, 
conunon  carrier,  or  aeronautical  en 
route  or  fixed  services  would  be  subject 
to  section  310(a).  but  not  to  the 
additional  prohibitions  of  section 
310(b).  An  applicant  requesting 
authorization  for  these  particular 
services  would  be  subject  to  both 
sections  310(a)  and  310(b).  The  NPRM 
provides,  however,  that  common 
carriers  and  non-common  carriers  filing 
an  application  should  not  be  subject  to 
varied  reporting  obligations.  The  NPRM 
does  not  propose  a  single,  substantive 
standard  for  compliance.  For  example, 
the  NPRM  states  that  the  Commission 
would  not  deny  a  license  to  an 
applicant  requesting  authorization 
exclusively  to  provide  services  not 
enumerated  in  section  310(b).  solely 
because  its  foreign  ownership  would 
disqualify  it  from  receiving  a  license  if 
the  applicant  had  applied  for  a  license 


to  provide  the  services  enumerated  in 
section  310(b). 

40.  In  paragraphs  46-49  of  the  NPRM. 
the  Commission  seeks  comment  on 
whether  licensees  in  the  1710-1755 
MHz  and  2110-2155  MHz  bands  should 
be  subject  to  any  performance 
requirements  in  addition  to  a  substantial 
service  requirement  at  license  renewal. 
The  NPRM  notes  that  in  some  services 
the  Commission  has  imposed  minimum 
coverage  requirements  on  licensees  to 
ensure  that  spectrum  is  used  effectively 
and  service  is  implemented  promptly. 
The  NPRM  seeks  comment  on  whether 
the  Commission  should  establish  any 
specific  coverage  requirements  in  the 
1710-1755  MHz  and  21 10-2155  MHz 
bands,  or  whether  coverage  criteria 
should  be  adopted  as  one  means,  but 
not  the  exclusive  means,  of  meeting  a 
substantial  service  requirement.  The 
NPRM  also  seeks  comment  on-whether 
licensees  should  be  subject  to  interim 
performance  requirements  prior  to  the 
end  of  the  license  term. 

41.  In  paragraphs  50-51  of  the  NPRM, 
the  Commission  seeks  comment  on 
allowing  licensees  in  the  1710-1755 
MHz  and  2110-2155  MHz  bands  to 
partition  their  service  areas  and  to 
disaggregate  their  spectrum.  If  the 
Commission  permits  partitioning,  then 
the  partitioning  licensee  would  have  to 
include  with  its  request  a  description  of 
the  partitioned  service  area  and  a 
calculation  of  the  population  of  the 
partitioned  service  area  and  the  licensed 
geographic  service  area. 

•    42.  In  paragraphs  54-71 ,  the  NPRM 
seeks  comment  on  a  number  of 
technical  issues  and  licensing 
obligations.  The  NPRM  requests 
information  on  how  best  to  control  in- 
band  and  out-of-band  interference, 
appropriate  power  limits.  RF  safety 
limits,  and  Canadian  and  Mexican 
coordination. 

43.  The  Commission  requests 
comment  on  how  all  of  these 
requirements  may  be  modified  to  reduce 
the  burden  on  small  entities  and  still 
meet  the  objectives  of  thf  prorppHing 

E.  Steps  Taken  To  Minimize  Signifit  ant 
Economx  Impact  on  Small  Kntitie>,  and 
Si^nific;ant  Aitprnalives  (Considered 

44   The  RFA  require;,  an  dgeiii.y  tu 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities:  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 


under  the  rule  for  small  entities;  (3)  the 
use  of  performance  rather  than  design 
standards:  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof 
for  small  entities. 

45.  The  NPRM  solicits  comment  on  a 
number  of  proposals  and  alternatives 
regarding  the  reallocation  of,  and 
service  rules  for.  the  1710-1755  MHz 
and  2110-2155  MHz  bands.  The  NPRM 
seeks  to  adopt  rules  that  will  reduce 
regulatory  burdens,  promote  innovate 
services  and  encourage  flexible  use  of 
this  spectrum.  It  opens  up  economic 
opportunities  to  a  variety  of  spectrum 
users,  including  small  businesses.  The 
Commission  considers  various 
proposals  and  alternatives  partly 
because  we  seek  to  minimize,  to  the 
extent  possible,  the  economic  impact  on 
small  businesses. 

46.  Paragraph  74  of  the  NPRM  takes 
particular  note  of  the  Commission's 
legislative  obligation  to  promote 
"economic  opportunity  and  competition 
by  avoiding  excessive  concentration  of 
licenses  and  by  disseminating  licenses 
among  a  wide  variety  of  applicants, 
including  small  businesses,  rural 
telephone  companies,  and  businesses 
owned  by  members  of  minority  groups 
and  women.  "  In  recognition  of  this 
obligation  and  as  discussed  above,  the 
NPRM  first  proposes  to  establish  size 
standards  for  small  and  very  small 
businesses  based  on  the  definitions  used 
for  the  broadband  PCS  service.  The 
NPRM  also  proposes  to  provide  small 
businesses  with  a  bidding  credit  of  15 
percent  and  very  small  businesses  with 
a  bidding  credit  of  25  percent. 

47.  As  indicated  in  paragraph  79  of 
the  NPRM.  the  Commission  believes 
that  the  small  business  size  standards 
and  corresponding  bidding  credits 
proposed  in  the  NPRM  would  provide  a 
variety  of  businesses  with  opportunities 
to  participate  in  the  auction  of  licenses 
for  these  bands,  and  afford  licensees 
substantial  flexibility  for  the  provision 
of  services  with  varying  capital  costs. 
However,  the  Commission  recognizes 
that  the  capital  costs  of  operational 
facilities  in  the  1710-1755  MHz  and 
2110-2155  MHz  bands  rridv  vary 
widely.  Thus,  the  NPRM  particularly 
seeks  comment  on  whether  there  may  be 
any  distinctive  characteristics  to  the 
AVVS  service  or  these  bands  that  suggest 
that  the  adoption  of  small  business  size 
definitions  and  the  use  of  bidding 
credits  would  be  inappropriate  in  this 
instance.  Further,  in  paragraph  80.  the 
Commission  seeks  comment  on  whether 
the  small  business  provisions  proposed 
in  the  NPRM  are  sufficient  to  promote 
participation  by  businesses  owned  by 
minorities  and  women,  as  \\>-li  iv  rural 
telephone  companies  and  siiuill  entities. 
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48  The  NPRM  invites  comment  on 
various  alternative  licensing  and  service 
rules  and  on  a  number  of  issues  relating 
to  how  the  Commission  should  craft 
service  rules  for  this  spectrum,  that 
could  have  an  impact  on  small  entities. 
For  example,  the  Commission  seeks 
comment  on  the  size  of  spectrum  blocks 
for  these  frequencies  and  how  the  size 
of  spectrum  blocks  would  impact  small 
entities.  (Paragraphs  26-32  of  the 
NPRM.)  The  NPRM  also  proposes  a 
geographic  area  approach  to  service 
areas,  as  opposed  to  a  station-defined 
licensing  approach,  and  seeks  comment 
on  the  appropriate  size  of  service  areas. 
Specifically,  the  NPRM  asks  for 
comment  on  whether  smaller 
geographic  areas  would  better  sen'e  the 
needs  of  small  entities.  As  e.xplained  in 
paragraph  20  of  the  NPRM.  the 
Commission's  approach  to  determining 
optimimi  geographic  area  license  size{s) 
attempts  to  accommodate  the  likelv 
range  of  applicant  desires  by  balancing 
efficiency  with  the  policy  goal  of 
disseminating  licenses  among  a  wide 
variety  of  applicants.  The  NPRM  notes 
that  the  Commission  wishes  to  foster 
service  to  rural  areas  and  tribal  lands. 
and  to  promote  investment  in  and  rapid 
deployment  of  new  technologies  and 
services.  The  NPRM  also  notes  that 
small  license  areas  may  favor  smaller 
entities  with  regional  business  plans 
and  no  interest  in  providing  large-area 
service.  In  summan,-,  the  NPRM  seeks 
comment  on  the  advantages  and 
disadvantages  to  small  entities  of  a  large 
geographic  licensing  scheme  over  a 
small  one  in  terms  of  impact  on  rural 
and  small  entities.  (Paragraphs  19-25  of 
the  NPRM.) 

49  The  NPRM  seeks  comment  on 
permitting  geographic  partitioning  and 
spectrum  disaggregation  The  NPRM 
notes  that  geographic  partitioning  and 
spectrum  disaggregation  is  a  tool 
utilized  by  the  Commission  to  promote 
efficient  spectrum  use  and  economic 
opportunity  for  a  wide  variety  of 
applicants,  including  small  business, 
rural  telephone,  minority-owned,  and 
women-owned  applicants.  (Paragraphs 
50^51  of  the  NPRM.)  The  NPRM  seeks 
comment  on  the  benefits  and  costs  of 
partitioning  and  disaggregation,  and 
whether  it  promotes  the  public  interest 
Finallv.  the  NPRM.  in  paragraphs  40- 
42.  seeks  comment  on  whether  any 
band-specific  limits  on  spectrum 
aggregation  are  necessary  or  appropriate 
m  this  case,  and  how  this  would  impact 
the  marketplace,  including  small 
entities. 

50  The  regulators  burdens  proposed 
111  the  .NPRM,  such  as  filing  applications 
on  appropriate  forms,  appear  necessarv' 
in  order  trj  ensure  that  the  public 


receives  the  benefits  of  innovative  new 
ser\dces,  or  enhanced  existing  services, 
in  a  prompt  and  efficient  manner.  The 
C.ommission  will  continue  to  examine 
alternatives  in  the  future  with  the 
objectives  of  eliminating  unnecessars 
regulations  and  minimizing  any 
significant  economic  impact  on  small 
entities  The  Commission  invites 
comment  on  any  additional  significant 
alternatives  parties  believe  should  be 
considered  and  on  how  the  approach 
outlined  in  the  NPRM  will  impact  small 
entities,  including  small  businesses  and 
small  go\'ernment  entities. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

51.  None. 
Ordering  Clauses 

52.  Therefore,  pursuant  to  sections  1, 
2,  4(i).  7,  10,  201.  214.  301.  302.  303, 
307, 308, 309, 310, 319, 324, 332  and 
333  of  the  Communications  Act  of  1934, 
47  U.S.C.  151.  152,  154(i),  157.  160,  201, 
214,  301,  302.  303, 307,  308, 309, 310, 
319,  324.  332.  333,  that  this  Notice  of 
Proposed  Rulemaking  is  adopted. 

53.  Additionally,  notice  is  given  of  the 
proposed  regulatory  changes  described 
in  the  NPRM,  and  that  comment  is 
sought  on  these  proposals. 

54.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
the  NPRM.  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-3380,  MB  Docket  No.  02-375.  RM- 
10605] 

Digital  Television  Broadcast  Service; 
Jackson,  WY 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  bv  Two 
Ocean  Broadcasting  Company,  licensee 
of  station  Km'Y-T\',  NTSC  2.  lacLson, 
Wyoming,  proposing  the  substitution  of 
DT\'  channel  4  for  station  KfWYs 
assigned  DT\'  channel  14  DT\'  Channel 


4  can  be  allotted  to  at  reference 
coordinates  43-20-42  N.  and  110-45-10 
W.  with  a  power  of  1.  a  height  above 
average  terrain  HAAT  of  300  meters. 
DATES:  Comments  must  be  filed  on  or 
before  February  3,  2003.  and  reply 
comments  on  or  before  February  18, 
2003. 

ADDRESSES:  The  Commission  permits 
Itie  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  (except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings.  GC  Docket  No.  97- 
113  (rel.  April  6,  1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Ser\'ice  mail).  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary'  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive.  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail,  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445  12th  Street,  SW.. 
Washington.  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary-,  Office  of  the  Secretary', 
Federal  Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  J.  Dominic  Monahan.  Luvass, 
Cobb,  Richard  &  Eraser,  PC,  777  High 
Street,  Suite  300,  Eugene,  Oregon  97401 
(Counsel  for  Two  Ocean  Broadcasting 
Company) 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Media  Bureau,  (202)  418- 
1600, 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission  s  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
"  02-375,  adopted  December  6,  2002,  and 
released  December  13,  2002.  The  full 
text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Information  Center,  Portals  D, 
445  12th  Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  document 
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may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via-e-mail  qualexint@aoI.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 


See  47  CFR  1,1 204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

!  is!  (it  Suh|.(  Is  in  47  (KK  P.ui  ~'\ 

Uigitdl  tuiovision  broadcasting. 
Television. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73-~RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 


\    itirrity:  47  U.S.C.  154.  303,  334  and  336. 

§  73  622     'Amended' 

2.  Section  73.b22(b),  the  Table  of 
Digital  Television  Allotments  under 
Wyoming  is  amended  by  removing  DTV 
channel  14  and  adding  DTV  channel  4 
at  Jackson. 

Federal  Commiinirations  Commission. 

Barbara  A    Km  imh.ii! 

Chief.  Vidiu  Division,  Media  Bureau. 

IFR  Dor  02-32284  Filed  12-20-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

[Docket  No  02-042N] 

Codex  Alimentarius  Commission: 
Thirty-fifth  Session  of  the  Codex 
Committee  on  Food  Hygiene 

agency:  !  liiiii  .s,..li'!\  aiiii  inspection 
Service,  USDA. 

ACTION:  Notice  of  public  meeting  and 
request  for  comments. 


SUMMARY;  The  Office  of  the  Under 
Secretary  for  Food  Safety,  of  the  U.S. 
Department  of  Agriculture  (USDA),  and 
the  Food  and  Drug  Administration 
(FDA),  of  the  Department  of  Health  and 
Human  Services,  are  sponsoring  a 
public  meeting  on  January  8,  2003,  to 
present  and  receive  comment  on  draft 
United  States  positions  on  all  issues 
coming  before  the  Thirty-fifth  Session  of 
the  Codex  Committee  on  Food  Hygiene 
(CCFH),  which  will  be  held  in  Orlando, 
Flnriiia.  January  27-February  1,  2003. 
DATES:  The  public  meeting  is  scheduled 
for  Wednesday,  January  8,  2003,  from  10 
1  m   t(i  4  ^0  p.m. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  Harvey  Wiley  Federal 
Building.  5100  Paint  Branch  Parkway, 
College  Park,  MD,  20740,  in  Conference 
Room  1A003.  To  receive  copies  of  the 
documents  relevant  to  this  notice, 
contact  the  Food  Safety  and  Inspection 
Service  (FSIS)  Docket  Clerk,  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  102, 
Cotton  Annex,  300  12th  Street,  SW., 
Washington,  DC  20250-3700.  The 
documents  will  also  be  accessible  via 
the  World  Wide  Web  at  the  following 
address:  http://vi'ww. fao.org/ 
codexalimentarius.net.  Send  comments, 
(an  original  and  two  copies)  to  the  FSIS 
Docket  Clerk  and  reference  Docket  #02- 
042N.  All  comments  submitted  in 
response  to  this  notice  will  be  available 
for  public  inspection  in  the  FSIS  Docket 


Rnnm  between  8:30  a.m.  and  4:30  p.m., 
Mondav  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Sved  A.  .•Mi,  International  Issues 
Anah  St.  U.S.  Codex  Office,  Food  Safety 
and  Inspection  Service.  Room  4861, 
South  Building.  1400  Independence 
.\ venue  SW.,  Washington,  DC  20250- 
3700,  Telephone  (202)  205-7760.  Fax 
(202)  720-3157.  Persons  requiring  a  sign 
language  interpreter  or  other  special 
accommodations  should  notify  Mr.  Ali 
at  the  above  numbers. 
SUPPLEMENTARY  INFORMATION;  , 

Background 

The  Codex  Alimentarius  Commission 
(Codex)  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
ind  Agriculture  Organization  and  the 
World  Health  Organization.  Codex  is  the 
major  international  organization  for 
encouraging  fair  international  trade  in 
food  and  protecting  the  health  and 
economic  interests  of  consumers. 
Through  adoption  of  food  standards, 
codes  of  practice,  and  other  guidelines 
developed  by  its  committees,  and  by 
promoting  their  adoption  and 
implementation  by  governments.  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled.  The 
Codex  Committee  on  Food  Hygiene  was 
established  to  draft  basic  provisions  on 
food  hygiene  for  all  foods.  The 
Government  of  the  United  States  hosts 
this  Committee  and  will  chair  the 
Committee  meeting. 

Issues  To  Be  Discussed  at  the  Public 
Meeting 

The  following  specific  issues  will  be 
discussed  during  the  public  meeting: 

1 .  Matters  Referred  by  the  Codex 
Alimentarius  Commission  and/or  Other 
Codex  Committees  to  the  Food  Hygiene 
Committee. 

2.  Endorsement  of  Hygiene  Provisions 
in  the  Codex  Standards  and  Codes  of 
Practice; 

•  Code  of  Practice  for  Fish  and  Fish 
Products  at  Step  8. 

•  Section  on  Processing  of  Frozen 
Surimi  at  Step  5/8. 

3.  Draft  Revised  Guidelines  for  the 
Application  of  HACCP  Systems  at  Step 
7. 

4.  Consideration  of  the  Obstacles  to 
the  Application  of  HACCP.  Particularly 
in  Small  and  Less  Developed  Businesses 
and  Approaches  to  Overcome  Them. 


5.  Reports  of  the  ad  hoc  Expert 
Consultations  on  Risk  Assessment  of 
Microbiological.  Hazards  in  Food  and 
Related  Matters. 

6.  Discussion  Paper  on  Risk 
Management  Strategies  for  Salmonella 
spp.  In  Poultry. 

7.  Discussion  Paper  on  Risk 
Management  Strategies  for  Vibrio  spp. 

8.  Risk  Profile  for  Enterohemorragic  E. 
coli  Including  the  Identification  of  the 
Commodities  of  Concern.  Including 
Sprouts,  Ground  Beef  and  Pork. 

9.  Proposed  Draft  Process  by  which 
the  Committee  on  Food  Hygiene  Could 
Undertake  its  Work  in  Microbiological 
Risk  Assessment/Risk  Management. 

10.  Proposed  Draft  Principles  and 
Guidelines  for  the  Conduct  of 
Microbiological  Risk  Management  at 
Step  4. 

11.  Proposed  Draft  Guidelines  for  the 
Control  of  Listeria  monocytogenes  in 
Foods  at  Step  4. 

12.  Proposed  Draft  Code  of  Hygienic 
Practice  for  Milk  and  Milk  Products  at 
Step  4. 

13.  Proposed  Draft  Revision  of  the 
Code  of  Hygienic  Practice  for  Egg 
Products  (CAC/RCP  30-1983)  at  Step  4. 

14.  Proposed  Draft  Guidelines  for  the 
Validation  of  Food  Hygiene  Control 
Measures  at  Step  4. 

15.  Risk  analysis  in  the  Elaboration  of 
rndex  .Standards  and  Codes 

.Additional  Fubln   Notitii  rttHn: 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
ensure  that  minorities,  women,  and 
persons  with  disabilities  are  aware  of 
this  notice.  FSIS  will  announce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  FSIS  Constituent  Update,  which 
is  communicated  via  Listser\',  a  free  e- 
mail  subscription  service.  In  addition, 
the  update  is  available  on-line  through 
the  FSIS  web  page  located  at  http:// 
v^'wvi'.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  Listserv 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 


'HZIH 


l.iif'r.il   K»'uist»T    Vol.  67,  No.  246/Mondav,  December  23.  2002/Notices 


have  requested  to  be  uicluded.  Through 
the  Listserv  and  wob  page.  FSIS  is  able 
to  provide  information  to  a  much 
broader,  more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  service 
(Listserv).  go  to  the  "Constituent 
Update"  page  on  the  FSIS  Web  site  at 
h  ttp  J/www.fsis.  usda.gov/oa/update/ 
update.htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv  '  link, 
then  fill  out  and  submit  the  form. 

F.  Edward  ScarforouKh, 

lis.  Manager  for  Codex  Alimentarius. 

(FR  Doc  02-.'J2242  Filed  12-20-02;  8:45  am] 

NLUNG  CODE  34tO-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business     Cooperative  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

agency;  Rural  Business — Cooperative 

Service.  USDA. 

ACnON:  Proposed  collection:  comments 

rnqupsfed. 


bUMMARY;  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Rural  Business — 
Cooperative  Service's  intention  to 
request  an  extension  for  a  currently 
approved  information  collection  in 
support  of  the  Business  and  Industry 
Guaranteed  Loan  Program. 
DATES:  Comments  on  this  notice  must  be 
received  by  February  21.  2003,  to  be 
ass\irpd  of  consideration 
FOR  FURTHER  INFOflMATION  CONTACT:  Rick 
Bonnet.  Senior  Commercial  Loan 
Specialist.  Business  and  Industry 
Division  Processing  Branch,  Rural 
Business — Cooperative  Service,  U.S. 
Department  of  Agriculture.  STOP  3224, 
1400  Independence  Avenue,  SW., 
Washington.  DC  20250-3224; 
Telephone:  (202)  720-1804;  E-mail: 
rick.bonnnt@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

iitlf  ,StT\  iciiig  Business  and  Industry 
Guaranteed  Loans. 

OMB  Number:  0570-0016. 

Expiration  Date  of  Approval:  April  30. 
2003. 

Type  of  Request:  Extension  of  a 
Currently  Approved  Information 
Collection. 

Abstract:  The  purpose  of  the  program 
is  to  improve  the  economic  and 
environmental  climate  in  rural 
communities,  including  pollution 
abatement  and  control.  This  purpose  is 


achieved  through  bolstering  the  existing 
private  credit  structure  through 
guarantee  of  quality  loans,  which  will 
provide  lasting  community  benefits. 
This  subpart  contains  requirements 
applicable  to  Business  and  Industry 
Guaranteed  Loans  administered  by  the 
Agency. 

Information  being  collected  on 
guaranteed  loans  is  typically  collected 
from  lenders.  There  are  no  new  data 
collection  requirements  contained  in  the 
renewal  notice. 

Estimate  of  Burden:  Public  reporting 
burden  for  tbis  collection  of  information 
is  estimated  to  average  .81  hours  per 
response. 

Respondents:  Guaranteed  lenders. 

Estimated  Number  of  Respondents: 
3.500 

Estimated  Number  of  Responses  per 
Respondent:  5.93. 

Estimated  Number  of  Responses: 
20,740. 

Estimated  Total  Annual  Burden  on 
Respondents:  16,860  hours 

Copies  of  this  information  collection 
can  be  obtained  from  Tracy  Givelekian. 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0039. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Rural  Business — Cooperative  Service 
(RBS),  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  RBS's  estimate  of  the 
burden  of  the  proposed  collection  of 
information  including  the  validity  of  the 
methodology  and  assumptions,  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Tracy  Givelekian.  Regulations  and 
Paperwork  Management  Branch.  U.S. 
Department  of  Agriculture.  Rural 
Development.  STOP  0742.  1400 
Independence  Ave.  SW..  Washington. 
DC  20250.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

nnled;  December  11.  2002. 

|i>hn  Kosso, 

Administrator.  Rural  Business — Cooperative 
Service. 

[FR  Doc.  02-32191  Filed  12-20-02;  8:45  am] 

BILllNG  CODE  3410-XY-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY;  Rural  Business-Cooperative 
Service.  USDA. 

ACTION:  PrMjiosed  collection;  comments 

r.-.ju.'^t.Mi 


SUMMARY:  la  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Rural  Business- 
Cooperative  Service's  (RBS's)  intention 
to  request  em  extension  for  a  currently 
approved  information  collection  in 
support  of  the  program  for  Guaranteed 
Loanmaking — Business  and  Industry 
Ij>ans. 

DATES:  Comments  on  this  notice  must  be 
r<'<  .u'll  ()\  February  21.  2003  to  be 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Bonnet,  Senior  Commercial  Loan 
Specialist.  Business  and  Industry 
Division  Processing  Branch,  Rural 
Business-Cooperative  Service,  U.S. 
Department  of  Agriculture.  STOP  3224, 
1400  Independence  Avenue,  SW.. 
Washington.  DC  20250-3224. 
Telephone  (202)  720-1804,  e-mail 
"ricit.6onnef@usda.gov". 

SUPPLEMENTARY  INFORMATION: 

Title:  CiuaranteuU  LudUiiid.king — 
Business  and  Industrv  Loans. 

OMB  Number:  0570-0017. 

Expiration  Date  of  Approval:  April  30, 
2003. 

Type  of  Request:  Extension  of 
Currently  Approved  Information 
Collection. 

Abstract:  The  purpose  of  the  program 
is  to  improve  the  economic  and 
environmental  climate  in  rural 
communities,  including  pollution 
abatement  and  control.  This  purpose  is 
achieved  through  bolstering  the  existing 
private  credit  structure  through 
guarantee  of  quality  loans,  which  will 
provide  lasting  community  benefits. 
This  subpart  contains  requirements 
applicable  to  Business  and  Industry 
Loan  Program  loans  administered  by  the 
Agency. 

Information  being  collected  on 
guaranteed  loans  is  typically  collected 
from  lenders.  There  are  no  new  data 
collection  requirements  contained  in  the 
renewal  notice.  However,  we  revised 
several  B&I  forms  so  they  could  be  used 
in  two  other  Rural  Development 
programs  (Community  Facilities  and 
Water  and  Waste  Disposal  Guaranteed 
Loan  Programs).  The  estimated  burden 
associated  with  their  use  of  these  forms 
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have  been  incorpuratcci  into  this 
package  and  is  reflected  here. 

Estimate  of  Burden:  Public  reporting 
for  this  collection  of  information  is 
estimated  to  average  2.4  hours  per 
response. 

Respondents:  Business  or  other  for- 
profit;  State,  Local  or  Tribal;— Lenders. 
accountants,  attorneys. 

Estimated  Number  of  Respondents: 
800. 

Estimated  Number  of  Responses  per 
Respondent:  10.68. 

Estimated  Number  of  Responses: 
a, 544. 

Estimated  Total  Annual  Burden  on 
F ^spondents:  20. 56-[. 

Copies  of  this  information  collection 
can  be  obtained  from  Cher>l  Thompson, 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0043. 

Comments:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  RBS. 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
RBS's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Cheryl  Thompson,  Regulations  and 
Paperwork  Management  Branch,  U.S. 
Department  of  Agriculture.  Rural 
Development.  STOP  0742.  1400 
Independence  Ave.  SW..  Washington. 
DC  20250-0742.  All  responses  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  December  12.  2002. 
John  Rosso, 

Administrator.  Rural  Business-Cooperative 
Service. 
IFR  Dor.  02-32192  Filed  12-20-02;  8:45  am] 

BILLING   CODE   3410-XV-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rurdl  Business-Cooperative 
Service,  USDA. 


ACTION:  Proposed  collection;  comments 

rtnjiit'sted. 

SUMMARY:  In  accordance  with  the 
Fapprwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Business- 
Cooperative  Service's  (RBS)  intention  to 
request  an  extension  for  a  currently 
approved  information  collection  in 
support  of  the  program  for  guaranteed 
loanmaking. 

DATES:  Comments  on  this  notice  must  be 
rt'it-ived  by  February  21.  2003  to  be 
assured  of  consideration 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Bonnet.  .Senior  (.ommercidl  Loan 
Specialist,  Business  and  Industry 
Division  Processing  Branch.  Rural 
Business-Cooperative  Service.  U.S. 
Department  of  Agriculture,  STOP  3224. 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-3224, 
Telephone  (202)  720-1804,  e-mail 
"  rick.bonnet®usda.gov" . 

SUPPLEMENTARY  INFORMATION: 

Title:  Guaranteed  Loanmaking — 
General. 

OMB  Number:  0570-0018. 

Expiration  Date  of  Approval:  April  30. 
2003. 

Type  of  Request:  Extension  of 
Currently  Approved  Information 
Collection. 

Abstract:  The  purpose  of  the  program 
is  to  improve  the  economic  and 
environmental  climate  in  rural 
communities,  including  pollution 
abatement  and  control.  This  purpose  is 
achieved  through  bolstering  the  existing 
private  credit  structure  through 
guarantee  of  quality  loans  which  will 
provide  lasting  community  benefits. 
This  subpart  contains  requirements 
applicable  to  Business  and  Industry 
Loan  Program  loans  administered  by  the 
Agency. 

Information  being  collected  on 
guaranteed  loans  is  typically  collected 
from  lenders.  There  is  no  new  data 
collection  requirements  contained  in  the 
renewal  notice. 

Estimate  of  Burden:  Public  reporting 
for  this  collection  of  information  is 
estimated  to  average  30  minutes  to  12 
hours  per  response. 

Respondents:  Business  or  other  for- 
profit;  State.  Local  or  Tribal;  Accounts, 
and  Attorneys. 

Estimated  Number  of  Respondents: 
1,037. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Number  of  Responses: 
1.037. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,494. 

Copies  of  this  information  collection 
can  be  obtained  from  f  Iherv!  Thompson, 


Regulations  ana  Paperwork 
Management  Branch,  at  (202)  692-0043. 

Comments:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  RBS, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
RBS's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Cheryl  Thompson.  Regulations  and 
Paperwork  Management  Branch,  U.S. 
Department  of  Agriculture.  Rural 
Development.  STOP  0742,  1400 
Independence  Ave..  SW..  Washington, 
DC  20250-0742.  All  responses  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  December  12,  2002. 
John  Rosso, 

Administrator.  Rural  Business-Cooperative 
Service. 
[FR  Dor  n2-:?2193  Filed  12-20-02;  8:45  am] 

BILLING  CODE   3410-XV-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Admmistratior 

[C-791-810] 

Notice  of  Opportunity  To  Request 
Administrative  Review  o1  Antidumping 
or  Countervailing  Duty  Order,  Finding, 
or  Suspended  Investigation 

AGENCY:  Import  Administration, 
international  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  23.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sallv  C  Gannon  or  Sheila  Forbes  at 
(202)  482-0162  and  (202)  482-4697, 
respectively;  AD/CVT)  Enforcement, 
Office  9,  Group  III.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.s  Washington,  DC  20230. 

Background 

Each  vear  during  the  armiversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
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order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  351.213  of 
the  Department  of  Commerce's  (the 
Department" s)  Regulations  (2002),  that 
the  Department  conduct  an 
administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 

On  December  2.  2002,  the  Department 
published  in  the  Federal  Register  (67 
PR  71533)  a  "Notice  of  Opportunity  to 
Request  Administrative  Review"  of  such 
orders,  findings,  or  suspended 
investigations  with  December 
anniversary  dates.  In  publishing  the 
December  2,  2002  "Notice  of 
Opportunity  to  Request  Administrative 
Review."  the  Department  inadvertently 
omitted  a  reference  to  the  countervailing 
duty  order  on  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  from  South 
Africa  C-791-810.  which  has  a 
December  anniversary  date. 
Accordingly,  the  Department  is 
separately  publishing  this  notice  of  an 
opportunity  for  interested  parties  to 
request  an  administrative  review  of  the 
antidumping  duty  order  on  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  from 
South  Africa  C-791-810. 

Opportunity  To  Request  a  Review 

Not  later  than  the  last  day  of 
December  2002.  interested  parties  may 
request  administrative  review  of  the 
following  countervailing  duty  order  on 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  from  South  Africa  for  the 
following  period: 


Countervailing  duty  pro- 
ceeding 

Penod 

South  Africa  Certain 
Hot-Rolled  Cartx)n 
Steel  Flat  Products,  C- 
791-810  

1/1/01-12/31/01 

In  accordance  with  section  351.213(b) 
of  the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  For 
both  antidumping  and  countervailing 
duty  reviews,  the  interested  party  must 
specify  the  individual  producers  or 
exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  or  suspension 
agreement  for  which  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  it  desires  the  Secretary  to 
review  those  particular  producers  or 
exporters.  If  the  interested  party  intend.s 
for  the  Secretary  to  review  sales  of 
merchandise  by  an  exporter  (or  a 


producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Six  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration.  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce.  14th  Street  & 
Constitution  Avenue.  NW.,  Washington, 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Duty  Enforcement. 
Attention:  Sheila  Forbes,  in  room  3065 
of  the  main  Commerce  Building. 
Further,  in  accordance  with  section 
351.303(0(l)(i)  of  the  regulations,  a  copy 
of  each  request  must  be  served  on  every 
party  on  the  Department's  service  list. 

The  Dppartment  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  December  2002.  If  the 
Department  does  not  receive,  by  the  last 
day  of  December  2002,  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse. 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  December  17,  2002. 
BartMra  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration,  Group  III. 

|FR  Doc.  02-:i2428  Filed  12-20-02;  8:45  am' 

BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  EDUCATION 

Submission  tor  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
M  >:■  i^ement  Group.  Office  of  the  Chief 
Information  Officer  invites  comments 


on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
22.  2003. 

ADDRESSES:  Written  comments  should 
bt;  rt.ldfeb.sed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street.  NW.,  Room  10235.  New 
Executive  Office  Building.  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Karen  F.  Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION;  Section 
J5Ub  ul  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  in  mfMrmation 
collection  requests.  OMB  iua\  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory'  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for.  and 
proposed  use  of  the  information:  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  De<:ember  17.  2002. 
|ohn  D.  Tressler, 

Leader.  Regulatory  Management  Group. 
Office  of  the  Chief  Information  Officer. 

OfTi(  V  of  SpiM  ia!  Fdiic  ation  and 
Kt'hat)ilita(ivf  Sfr\i(»'s 

Type  of  Review:  Reinstatement. 

Title:  Quarterly  Cumulative  Caseload 
Report. 

Frequency:  Quarterly. 

Affected  Public:  State,  Local,  or  tribal 
gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  320. 

Burden  Hours:  320. 
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Atystract:  State  votational 
rehabilitation  (VR)  agencies  who 
administer  vocational  programs  provide 
key  caseload  indicator  data  on  this  form. 
including  numbers  of  persons  who  are 
applicants,  determined  eligible/ 
ineligible,  waiting  for  services,  and  also 
their  program  outcomes.  This  data  is 
used  for  program,  planning, 
management,  budgeting  and  general 
statistical  purposes. 

Written  reciuestv  fur  information 
should  be  riiidressfij  to  \i\  lan  Reese, 
Department  of  Education.  400  Maryland 
Avenue.  .SW  .  Room  4050.  Regional 
Office  Building  ^.  Washington.  DC 
20202-4651  or  directed  to  her  e-mail 
address  Vivian. Reese^&ed. gov  Requests 
may  also  be  faxed  to  202-708-9346 
Please  specifv  the  complete  title  of  the 
information  collection  when  nnakmg 
your  request.  Comments  regarding 
biuden  and/or  the  collection  activity 
requirements  should  be  directed  to 
Sheila  Carey  at  her  e-mail  address 
Sheila.Carey@ed.gov.  Indn  iduals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(PR  Doc  02-:J2214  Filed  12-20-02;  8:45  am] 

BILLING  COOC  400(M)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ERG3-181-000] 

California  Independent  System 
Operator  Corporation;  Notice  of  Filing 

December  17.  2002. 

Take  notice  that  on  November  H, 
2002.  California  Independent  System 
Operator  Corporation  (ISO)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  informational  rate  filing.  The 
informational  filing  sets  forth  the  basis 
for  the  ISO's  GMC  rates  effective  as  of 
fanuary  1.  2003. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulator\'  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\-e  to  make 
[irotestants  parties  to  the  proceeding. 
.\ny  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  All  such 
motions  or  protests  should  be  filed  on 


or  before  the  comment  date.  and.  to  the 
extent  applic:abie  must  be  served  on  the 
applicant  and  on  anv  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commissions  Web  site  at  htip:// 
ivMiv.ferc.gov  .  using  the    FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FEECOnhnpSupport%ferc.gov  or  toU- 
h-ee  at  (866)208-3676.  or  for  TTY. 
contact  (202)502-8659.  Protests  and 
interventions  mav  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385  2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site'under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  December  27.  2002. 

Linwood  .\   Watson,  jr.. 

Deputy  Secretary. 

IFR  Doc  02-32202  Filed  12-20^2;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-263-000] 

Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana.  Inc.:  Notice  of  Filing 

December  16.2002 

Take  notice  that  on  December  11, 
2002,  Commonwealth  Edison  Company 
and  Commonwealth  Edison  Company  of 
Indiana.  Inc.  (collectively  ComEd) 
tendered  for  filing  with  die  Federal 
Energy  Regulatory  Commission 
(Commission)  a  notice  of  cancellation  of 
its  Open  Access  Transmission  Tariff 
(OATT).  On  either  February  1.  2003.  or 
March  1.  2003  (the  transmission  service 
date).  ComEd's  OATT  will  be  cancelled. 
On  the  transmission  service  date 
approved  by  the  Commission,  ComEd 
will  transfer  functional  control  of  its 
facilities  and  transmission  provider 
responsibilities  to  PIM  Interconnection. 
LLC  (PIM).  and  PJM  will  commence 
transmission  service  under  PJM's  OATT 
over  ComEds  transmission  facilities. 

Any  person  desiring  to  inter\'ene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulator}'  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  21 1  and 
214  of  the  Commissions  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385  214!  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  ser\'ed  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list, 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wTVM'./erc.gov  .  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Oidine 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676.  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  January  2,  2003. 

Magaiie  R   Sdias. 

Secretory". 

[FR  Doc.  02-32203  Filed  12-20-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  EROJ-264-0001 

Duquesne  Light  Company:  Notice  of 
Filing 

December  16.  2002. 

Take  notice  that  on  December  12. 
2002.  Duquesne  Light  Company  (DLC) 
filed  a  Service  Agreement  for  Retail 
Network  Integration  Transmission 
Service  and  a  Network  Operating 
Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
December  12.  2002.  with 
electricAmerica  under  DLC's  Open 
Access  Transmission  Tariff  (Tariff).  The 
Service  Agreement  and  Network 
Operating  Agreement  adds 
electricAmerica  as  a  customer  under  the 
Tariff.  DLC  requests  an  effective  date  of 
December  12.  2002.  for  the  Service 
Agreement. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulator}-  Commission. 
888  First  Street.  NE  .  Washington,  DC 
20426.  in  accordance  with  rules  211  and 
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214  of  the  (Juininis.sions  rules  ul 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  fiiing  is  avaiJable  for  review  af  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)208-3676.  or  for  TTY. 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  January  2,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  D<)(    02-32204  Filed  12-20-02:  8:45  am) 

BiLUNO  COOe  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Doct^et  Nos   ELO?    11?  000  ,=«nd  ELO?    1 20 
OOOj 

FirstEnergy  Solutions  Corp.. 
Complainant  v    PJM  Interconnection. 
LLC.  Respondent  Edison  Mission 
Energy.  Complainant  v   PJM 
Interconnection.  LLC.  Respondent 
Notice  of  Filing  of  Responses  to  Data 
Requests 

December  17.  2002. 

Take  notice  that  on  December  1 1 , 
2002.  PJM  Interconnection,  LLC  (PJM), 
respondent,  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  responses  to  data  requests 
propounded  by  the  Commission  by 
letter  dated  November  26,  2002,  in  the 
above-captioned  dockets.  Respondent 
states  that  it  has  served  a  copy  of  these 
responses  on  each  person  whose  name 
appears  on  the  official  service  list  in  the 
two  above-captioned  dockets. 


Any  person  desiring  to  bo  heard  or  to 
comment  on  this  filing  should  file  with 
the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE., 
Washington.  DC  20426.  Comments  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  see  rule 
214  of  the  Commission's  rules  of 
practice  and  procedure.  18  CFR  385  214 
(2002).  All  comments  or  int*  r\  ■  n'     :- 

must  be  filed  on  or  befnr"  H ,  '  - .  .i ;. 

2002.  This  filing  is  avau   ■  :    t   <  i.  \  lew 
at  the  Commission  in  ttu  TuMu 
Reference  Room  or  may  !)»■  \  icwi'(i  mi 
the  Commission's  Web  site  at  http:// 
www  ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCUnlineSupport®ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  The  filings  may 
be  made  electronically  via  the  Internet 
in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

Linwood  A.  Watson.  )r.. 

Deputy  Secretary. 

[FR  Dim    02-32199  Filed  12-20-02:  8:45  am) 

BILUNO  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Docket  No   ER03-88-001] 

Lit>erty  Electric  Power.  LLC;  Notice  of 
Filing 

Ueiember  17.  2002. 

Take  notice  that  on  December  13. 
2002.  Liberty  Electric  Power,  LLC 
(Liberty)  tendered  for  filing,  pursuant  to 
section  205  of  the  Federal  Power  Act  (16 
U.S.C.824d).  and  part  35  of  the  Federal 
Energy  Regulatory'  Commission  rules  of 
ptactice  and  procedure,  an  amended 
rate  schedule  for  reactive  power  to  be 
provided  to  the  P[M  Intercoimection. 
LLC  tranM!r:v.i' ■!!  uri'i   1  H'-t'x  requests 
an  effei  n\  1'   let!-'     Miiiii.ii\   i    J003. 

Any  person  di-  1 1:1^  to  intervene  or  to 
protest  this  filiiiL    .1    ilrl  file  with  the 
Federal  FnervjN  Ktu:^i'   1.  (Commission. 
HHH  !  ir  :  s'l.;    \K..  Washington.  DC 
JU4^t).  i.n  ai.iAiidaiice  with  rules  211  and 
214  of  the  Commissions  rules  of 
practice  and  procedure  (18  CFR  385.211 


and  385.214].  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "  FERRIS  '  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERf^  Onlin*^ 
Support  at 

FERCOnhneSupport%ferc.gov  or  toll- 
free  at  (866)208-3676.  or  for  TTY. 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  December  27.  2002. 

I  iimiiml    \    \\  alsdil    ji   . 

Deputy  Secretary. 

(FR  Doc.  02-32205  Filed  12-20-02:  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docekt  No   RP03-1 42-000] 

Mojave  Pipeline  Company;  Notice  of 
Tariff  Filing 

Uei.embt^r  16.  2002. 

Take  notice  that  on  November  27, 
2002,  Mojave  Pipeline  Company 
(Mojave)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second 

Revised  Volume  No.  1.  Ninth  Revised 
Sheet  No.  11;  and  Substitute  Original 
Sheet  No.  243,  with  an  effective  date  of 
janu,ir\   1    Jmi', 

Mi'i'iV'  -.tatfi  tiiai  liie  tariti  sheets 
revise  th>'  tuel  charge  applicable  to 
transportaii   11  s.r\  \<  »•  on  Mojave's 
system  aii.i  1  >  iil  inn  Sheet  No.  243  to 
the  term-    it  the  .Settlement  in  Docket 
No.  K}'l)l-17j   00(1  The  tariff  sheet  for 
the  revised  fu«'i  ^  ti  iiL;e  is  proposed  to 
bi'i  i.m,'  ,'ftf<  ti\ .'  l.iiiuars'  1 .  2003  and 
the  currei  tiuii  tu  Substitute  Original 
Sheet  No.  243  is  proposed  to  become 
effective  February  1 .  2002. 
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Anv  person  desiring  to  he  heard  or  to 
protest  said  fiiing  should  file  a  motion 
to  inten'ene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE  .  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commission's. 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  23,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
.-\nv  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\ene  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  mav  be  viewed  on  the 
Commission's  Web  site  at  http'' 
www. ferc.gov  using  the    FERRIS  '  link 
Enter  the  docket  number  excluding  the 
la.st  three  digits  in  the  docket  number 
field  to  access  the  document  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (86B1  208-3676   or  TTY,  contact 
(202)  502-8659,  Comments   protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretar}'. 

[FR  Doc.  02-32209  Filed  12-20-02:  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER0O-3591-01S.  EROO-1969- 
017.  EROO-3038-008.  ER02-2081-002  and 
ELOO-70-009] 

New  York  Independent  System 
Operator.  Inc.;  Notice  of  Filing 

December  16.  2002. 

Take  notice  that  on  December  2   2002. 
the  New  York  Independent  System 
Operator,  Inc.  (NYISO)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
{  ompiianc  e  filing  in  accordance  with 
the  (Commission's  October  ,31.  2Q02. 
order  in  the  above-captioned 
prot:eeding 

The  NYISO  states  that  it  has  served  a 
copy  of  this  filing  upon  all  parties 
designated  on  the  official  service  lists 
compiled  by  the  Secretary  in  these 
proceedings. 


.\nv  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
J0426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385,214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wwiv  ferc.gov.  using  the  'FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnhneSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY. 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  under  the  "e-Filing"  link. 

The  (Commission  strongly  encourages 
electronic  filings 

Comment  Date:  December  23.  2002. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc,  02-32201  Filed  12-20-02;  8:45  am] 

BUUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-30-000] 

Tenaska  Power  Services  Co.. 
Complainant,  v.  Midwest  Independent 
Transmission  System  Operator,  Inc., 
Respondent;  Notice  of  Complaint 

December  16,  2UU- 

Take  notice  that  on  December  lu. 
2002.  Tenaska  Power  Services  Co. 
{Tenaska  Power)  tendered  for  filing  with 
the  Federal  Energy  Regulator* 
Commission  (Commission)  a  complain! 
against  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(MISO)  alleging  MIS(J  has  violated  its 
Tariff  and  (Commission  precedent  and 
policy  by  failing  to  grant  Tenaska 
Power's  Long-Term  firm  transmission 


service  requests,  instead  afloraing 
priority  to  Short-Term  transmission 
service  requests. 

Tenaska  Power  states  that  it  served  a 
copy  of  the  Complaint  on  MISO  on 
December  9,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulaton,'  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  January  6, 
2003.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
Hrww.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnhneSupport@ferc.gov  or  toll- 
free  at  (866)208-3676.  or  for  TTY. 
contact  (202)502-8659.  The  answer  to 
the  corapljiint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-32200  Filed  12-20-02:  8:45  am] 

BILUNO  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   EG03-28-0O0  et  al.) 

Enron  Europe  Operation  (Advisor) 
Limited  .  et  ai :  Electric  Rate  and 
Corporate  Filings 

December  17.  2002. 

The  following  filings  have  been  made 
with  the  Cfimmission.  The  filings  are 
listed  in  ascending  order  within  each 

docket  classificatinn. 
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1    }•  III  nil  I  111  i)|)t'  ( )|)cr.)Ii(in  I  \il\  ISO! ! 
i.iiiiitt'ti 

(Docket  No.  EG03-28-000| 

Take  notice  that  on  December  1 1 . 
2002,  Enron  Europe  Operation  (Advisor) 
Limited  (the  Applicant),  with  its 
principal  office  at  Four  Milbank. 
London  SWlP  3ET,  United  Kingdom, 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

Applicant  states  that  it  is  engaged 
directly  and  exclusively  in  the  business 
of  operating  a  gas-fired  facility  located 
in  the  Marmara  Ereglisi,  Turkey,  with  an 
aggregate  capacity  of  approximately 
478MW.  Applicant  further  states  that 
electric  energy  produced  by  the  facility 
will  be  sold  at  wholesale  or  at  retail 
exclusively  to  foreign  consumers. 

Cnmmpnt  Dntr:  lanuarv  fi.  2001. 

2.  Sli  I  ili'Iji  Vt    i    (I'lliU  IllUlIrd  Sllkili 

(Docket  No.  EG03-2&-000( 

Take  notice  that  on  December  11, 
2002.  SIl  Enerji  ve  Uretim  Limited 
Sirketi  (the  Applicant),  with  its 
principal  office  at  Maslak  Kule,  Ayazaga 
Mahallesi,  Meydan  Sokak  No.  28. 
Maslak  Istanbul.  Turkey,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Applicant  states  that  it  is  engaged 
directly  and  exclusively  in  the  business 
of  operating  a  gas-fired  facility  located 
in  the  Marmara  Ereglisi,  Turkey,  with  an 
aggregate  capacity  of  approximately 
478MW.  The  Applicant  further  states 
that  electric  energy  produced  by  the 
facility  will  be  sold  at  wholesale  or  at 
retail  exclusively  to  foreign  consumers. 

Comment  Dote:  Ian^la^^'  fi,  2003 

3.  Energy  Transfer — H.mos'  i  \  cinures, 
I  P 

lUucket  No.  EG03-.10-000I 

Take  notice  that  on  December  12, 
2002,  Energy  Transfer — Hanover 
Ventures,  LP  (Applicant),  2838 
Woodside  Street.  Dallas.  Texas  75204 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

Applicant  is  a  limited  partnership 
indirectly  owned  by  Hanover 
Compressor  Company  and  Energy 
Transfer  Group.  LLC  Applicant  states 
that  it  owns  a  23-MVV  natural  gas  fired 
peaking  facility  located  near  Taft, 


L.alilurnia,  whicti  is  an    eligible 
facility"  as  defined  under  section 
32(a)(2)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  and  that  the 
facility  commenced  operation  in  March 
2002. 

Cnmwfni  Diifp  laniiarv  fi   2003 

4.  Florida  Pi)v\fr  \  Light  (.tiiupany 
(Docket  No.  ER03-157-O01| 

Take  notice  that  on  December  16, 
2002,  Florida  Power  &  Light  Company 
(FPL)  tendered  for  filing  Rate  Schedule 
FERC  No.  110,  the  restated  and  revised 
contract  for  interchange  service  between 
Florida  Power  &  Light  Company  and  the 
Florida  Municipal  Power  Agency 
including  all  associated  interchange 
Service  Schedules. 

Comment  Date:  January  6,  2003. 

5.  Commonwealth  Edison  Company 
(Docket  No.  ER()3-2."i3-000| 

Take  notice  that  on  December  13, 
2002,  Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
a  notice  of  withdrawal  of  its  filing  made 
on  November  1.  2002.  in  the  above- 
captioned  proceeding.  ComEd 
withdraws  the  filing  of  Original  Service 
Agreement  Nos.  667.  668,  669,  and  670 
under  ComEd's  FERC  Electric  Tariff. 
Second  Revised  Volume  No.  5.  The 
service  agreements  were  between 
ComEd  and  NRG  Power  Marketing  Inc. 
(NRG)  for  transmission  service  related  to 
the  Kendall  Project  in  Kendall  County. 
Illinois  from  January  1,  2003,  through 
January  1,  2004. 

In  addition,  notice  is  hereby  given 
that  the  remaining  service  agreements 
between  ComEd  and  NRG  for 
transmission  service  related  to  the 
Kendall  Project  in  Kendall  County, 
Illinois  for  years  2004  through  2011  are 
terminated.  The  notice  of  withdrawal 
has  been  served  on  NRG  Power 
Marketing  Inc.  and  the  Illinois 
Commerce  Commission. 

Comment  Date:  January  3,  2003. 

ii    \i<ii;<ii,i  Miih.iwk  Pnv\ci  <  orpiiralum 

(Docket  No.  EK0,l-26O-OOOi 

Take  notice  that  on  December  10. 
2002.  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
notice  of  cancellation  of  its  Electric  Rate 
Schedule  No.  128.  Niagara  Mohawk 
states  that  this  rate  schedule  was  an 
electric  transmission  service  agreement 
(Agreement)  between  Niagara  Mohawk 
Power  Corporation  and  Central  Hudson 
Gas  and  Electric  Corporation  that  dealt 
with  Niagara  Mohawk's  transmission  of 
electric  energy  to  Central  Hudson  Gas 


and  Liectnc  L-urpuration  s  transmission 
system  from  the  New  York  Power 
Authorities'  Blenheim-Gilboa  pumped 
storage  generating  facility.  Central 
Hudson  Gas  and  Electric  has  advised 
Niagara  Mohawk  that  it  has  no  further 
need  to  continue  this  service  and  has 
requested  termination  of  the  agreement. 

An  effective  date  of  June  30.  2002.  is 
requested  as  it  reflects  the  mutually 
agreed  upon  date,  indicated  by  Central 
Hudson  Gas  and  Electric  to  Niagara 
Mohawk.  To  the  extent  a  waiver  is 
necessary  to  obtain  the  requested 
effective  date.  Niagara  Mohawk  requests 
waiver  of  any  Commission  requirement 
that  a  rate  schedule  be  filed  not  less 
than  60  days  or  more  than  120  days 
from  its  effective  date. 

Comment  Date:  December  31,  2002. 

7.  U.S.  Power  and  Gas  Pennsylvania 
LLC 

(Docket  No.  ER03-261-000| 

Take  notice  that  on  December  1 1 , 
2002,  U.S.  Power  and  Gas  LLC  (USP&G) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  petition  for  acceptance 
of  USP&G  Rate  Schedule  FERC  No.  1; 
the  granting  of  certain  blanket 
approvals, including  the  authority  to  sell 
electricity  at  market-based  rates;  and 
waiver  of  certain  Commission 
regulations. 

USP&G  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
USP&G  states  that  it  is  not  in  the 
business  of  generating  or  transmitting 
electric  power.  USP&G  further  notes 
that  it  is  a  wholly-owned  subsidiary  of 
Petrocom  Management  Incorporated, 
which,  through  its  affiliates,  markets 
and  trades  natural  gas.  power  and  clean 
products. 

Commrrt  Pr;'^  Janiiarv  2.  2003. 

8.  Midwest  liulcpendent  Transmission 
System  Optrator,  Int. 

(Docket  No.  ER03-265-O00| 

Take  notice  that  on  December  12. 
2002.  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  tendered  for  filing 
proposed  revisions  to  the  Midwest  ISO 
Open  Access  Transmission  Tariff,  FERC 
Electric  Tariff.  Second  Revised  Volume 
No.  1  to  clarify  charges  for  redirected 
service.  Applicant  requests  an  effective 
date  of  December  6.  2002. 

The  Midwest  ISO  seeks  waiver  of  the 
Commission's  regulations.  18  CFR 
385.2010  with  respect  to  service  on  all 
required  parties.  The  Midwest  ISO 
states  that  it  has  posted  this  filing  and 
its  OATT  is  on  its  Internet  site  at 
wwH'. midwestiso.org,  and  that  it  will 
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provide  hard  copies  to  any  interested 
parties  upon  request. 

Comment  Date:  January  2,  2003. 

9  San  Diego  Gas  &  Electric  Company 
[Docket  No.  ER03-266-0001 

Take  notice  that  on  December  12, 
2002,  San  Diego  Gas  &  Electric 
Company  (SDG&E)  tendered  for  filing  its 
application  for  the  approval  of  final 
electric  interconnection  costs  charged  to 
CalPeak  Power  Enterprise,  LLC 
(Enterprise)  pursuant  to  the 
Interconnection  Agreement  (lA) 
between  SDG&E  and  Enterprise,  Service 
Agreement  No.  10  to  SDG&E's  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
6.  Along  with  the  interconnection  costs, 
SDG&E  also  tendered  for  filing  a  request 
for  a  decrease  in  the  monthly  08tM  rate 
to  be  charged  to  Enterprise  for  the 
facilities,  as  incorporated  into  First 
Revised  Service  Agreement  No.  10  to 
SDG&E's  FERC  Electric  Tariff,  First 
Revised  Volume  No.  6. 

SDG&E  states  that  copies  of  the  filing 
have  been  served  on  CalPeak  Power 
Enterprise,  LLC,  and  on  the  California 
Public  Utilities  Commission. 

Comment  Date:  January  2,  2003. 

10.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  ER03-267-0001 

Take  notice  that  on  December  12, 
2002,  San  Diego  Gas  &  Electric 
Company  (SDG&E)  tendered  for  filing  its 
application  for  the  approval  of  final 
electric  interconnection  costs  charged  to 
CalPeak  Power  Border,  LLC  (Border) 
pursuant  to  the  Interconnection 
Agreement  (lA)  between  SDG&E  and 
Border,  Service  Agreement  No.  12  to 
SDG&E's  FERC  Electric  Tariff,  First 
Revised  Volume  No.  6.  Along  with  the 
interconnection  costs,  SDG&E  also 
tendered  for  filing  a  request  for  a 
decrease  in  the  monthly  O&M  rate  to  be 
charged  to  Border  for  the  facilities,  as 
incorporated  into  First  Revised  Service 
Agreement  No.  12  to  SDG&E's  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
6. 

SDG&E  states  that  copies  of  the  filing 
have  been  served  on  CalPeak  Power 
Border,  LLC,  and  on  the  California 
Public  Utilities  Commission. 

Comment  Date:  January  2,  2003. 

1 1   Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER03-268-000(    ■ 

Take  notice  that  on  December  13, 
2002,  Public  Service  Company  of  New 
Mexico  (PNM)  tendered  for  filing  a 
funding  agreement  for  the  design, 
engineering  and  construction  services 
associated  with  the  facilities  necessary 
to  interconnect  the  FPL  Energy  New 


Mexico  Wind.  LLC  (FPLE)  proposed  204 
MW  name  plate  capacity  wind  farm 
generation  project  in  eastern  New 
Mexico  to  PNM's  transmission  system. 

Copies  of  the  filing  have  been  sent  to 
FPLE,  the  New  Mexico  Public 
Regulation  Commission,  and  the  New 
Mexico  Attorney  General. 

Comment  Date:  Januar>-  3.  2003. 

12.  Handsome  Lake  Energy,  LLC 

(DockBt  .No   EK03-269-U0U] 

Take  notice  that  on  December  13. 
2002,  Handsome  Lake  Energy.  LLC 
(Handsome  Lake)  tendered  for  filing, 
under  section  205  of  the  Federal  Power 
Act,  proposed  revisions  to  its  Rate 
Schedule  FERC  No.  2  for  reactive  power 
and  voltage  control  from  generation 
sources  service  provided  to  the 
transmission  facilities  controlled  by  the 
PJM  Interconnection  LLC  (PJM). 
Handsome  Lake  respectfully  requests 
that  the  Commission  accept  the 
proposed  rate  schedule  for  filing  to 
become  effective  on  the  first  day  of  the 
month  immediately  following  the 
Commission's  acceptance  of  such  rate 
schedule. 

Handsome  Lake  states  that  it  has 
mailed  a  copy  of  this  filing  to  PJM. 

Comment  Date:  January  3,  2003. 

13.  Thompson  River  Co-Gen  LLC 

(Dockfl  No.  bKU.i-270-OOU| 

Take  notice  that  on  December  13. 
2002,  Thompson  River  Co-Gen,  LLC 
(Thompson)  amended  its  petition  to  the 
Commission  for  acceptance  of 
Thompson  Rate  Schedule  FERC  No.  1; 
the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market -based  rates, 
and  waiver  of  certain  Commission 
regulations. 

Thompson  intends  to  sell  at 
wholesale  electricity  generated  from  a 
16-megawatt  cogeneration  facility 
located  in  Thompson  Falls.  Montana,  to 
Northwestern  Energy.  LLC,  (NWE). 
Thompson  does  not  intend  to  make 
other  wholesale  sales  of  electricity  to 
any  entity  other  than  NWE.  Thompson 
is  an  LLC  with  passive  ownership 
interests,  and  Barry  Bates  and  Lawrence 
Underwood  are  the  Partners  and  will 
manage  Thompson's  day-to-day 
business.  Thompson  has  no  legal  or 
economic  interest,  and  is  not  in  any  way 
related  to,  any  utility  or  other  entit>'  that 
owns  any  generation,  transmission  or 
other  jurisdictional  facilities. 

Comment  Date:  January  3,  2003. 

14.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER03-271-OO0] 

Take  notice  that  on  December  13, 
2002,  Virginia  Electric  and  Power 


Company,  tendered  lor  tiling  revised 
sheets  implementing  changes  to  Virginia 
Electric  and  Power  Company?s  contract 
with  Virginia  Municipal  Electric 
Association  No.  1,  (VMEA),  Rate 
Schedule  No.  109. 

Copies  of  the  filing  were  served  upon 
VMEA,  the  North  Carolina  Utilities 
Commission  and  the  Virginia  State 
Corporation  Commission. 

Comment  Date:  Januar\-  3.  2003. 

Standard  Paragraph 

Any  person  aesiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  ser\'ice  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's 
Website  under  the  "e-Filing  "  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretar}-. 

(FR  Doc.  02-32297  Filed  12-20-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission,  and 
Soliciting  Additional  Study  Requests, 
and  Establishing  Procedural  Schedule 
for  Licensing  and  Deadline  tor 
Submission  of  Final  Amendments 

December  17.2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Tvpp  of  Application:  Minor  original 
license. 

b.  Project  No.:  12423-001. 

c.  Date  filed:  November  25.  2002. 

d.  Applicant:  American  Falls 
Reservoir  District  No.  2  and  Big  Wood 
Canal  Company. 

e.  Name  of  Project:  993  Hydroelectric 
Project. 

f.  Location:  Juncture  of  the  993  Lateral 
and  North  Gooding  Main  Canal,  Boise 
Meridian.  20  miles  northwest  of  the 
Town  of  Shoshone.  Lincoln  County. 
Idaho.  The  initial  diversion  is  the 
Milner  Dam  on  the  Snake  River.  The 
North  Gooding  Main  Canal  is  part  of  a 
U.S.  Bureau  of  Reclamation  (Bureau) 
project.  The  project  would  occupy  about 
10-15  acres  of  Federal  land  managed  by 
the  Bureau. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Lynn  Harmon, 
General  Manager.  American  Falls 
Reservoir  District  No.  2  and  Big  Wood 
Canal  Company,  Box  C.  Shoshone. 
Idaho. 83352; (208)  886-2331. 

i.  FERC  Contact:  Allison  Arnold.  (202) 
502-6346  or  allison.amold@ferc.gov. 

j.  Cooperating  agencies:  We  are  asking 
Federal,  state,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  cooperate  with  us  in  the 
preparation  of  the  environmental 
document.  Agencies  who  would  like  to 
request  cooperating  status  should  follow 
the  instructions  for  filing  comments 
described  in  item  k  below. 

k.  Pursuant  to  section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientlHc  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  'hui  f>n   i  us  fr    in 
the  date  of  this  notici'    ind  s.r\.    ,  ,  .,^t\ 
of  the  request  on  the  applicant. 


All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE..  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Additional  study  requests  and 
requests  for  cooperating  agency  status 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  (  http:// 
www.ferc.gov  )  under  the  "e-Filing" 
link. 

1.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

m.  The  993  Hydroelectric  Power 
Project  would  consist  of:  (1)  A  new 
concrete  diversion  structure  located 
across  the  North  Gooding  Main  Canal 
with  a  maximum  height  of  10  feet;  (2) 
a  new  7,000-foot-long  canal  with  a 
bottom  width  of  25  feet  that  is  to  be 
excavated  from  rock,  with  some  earth 
embankment,  having  a  hydraulic 
capacity  of  350  cfs;  (3)  a  10-foot-high 
gated  concrete  diversion  structure  that 
will  divert  up  to  350  cfs  to  a  concrete 
intake  structure;  (4)  a  2,900-foot-long 
steel  pipe  (or  HDPE)  penstock  (72  inch 
diameter);  (5)  a  30  by  50-foot  concrete 
with  masonry  or  metal  walled 
powerhouse  containing  two  750 
kilowatt  turbines  with  a  total  installed 
capacity  of  1.500  Kw;  (6)  an  enlarged 
100- foot-long  tailrace  channel  with  a 
bottom  width  of  40  feet  that  will 
discharge  into  the  North  Gooding  Main 
Canal;  (7)  a  2.4-mile-long  transmission 
line,  and  (8)  appurteneint  facilities.  The 
annual  generation  will  be  approximately 
5.8  gigawatt-hours  (GWh). 

n.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
/ittp.7/www./erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  niimbf^r  pxrludinq 
the  last  three  digits  in  tht  dm  kit 
nuiiit»r  ti'-ld  to  access  the  document. 
For  i^M^; nice,  contact  FERC  Online 

h'l-:Hi  I  i!U uwSupport@ferc.gov  OT  toll- 
trr.  M  1    866-208-3676.  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 


for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

o.  With  this  notice,  we  are  initiating 
consultation  with  the  Idaho  State 
Historic  Preservation  Officer  (SHPO),  as 
required  by  §  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  800.4. 

p.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
Hydro  Licensing  Schedule.  Revisions  to 
the  schedule  will  be  made  as 
appropriate. 
Issue  Acceptance  or  Deficiency  Letter — 

March  2003. 
Issue  Scoping  Document — April  2003. 
Notice  that  application  is  ready  for 

environmental  analysis — )uly  2003. 
Notice  of  the  availability  of  the  EA — 

November  2003. 
Ready  for  Commission  decision  on  the 

application — January  2004. 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
environmental  analysis. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-32208  Filed  12-20-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Alternative  Dispute 
Resolution  Workshop 

IJweinljer  17.  200:i. 

The  Commission's  Dispute  Resolution 
Service  (DRS)  will  hold  a  workshop  on 
alternative  dispute  resolution  and  how 
it  cjm  be  used  during  the  natural  gas 
pipeline  pre-filing  process.  The 
workshop  will  be  held  on  January  9, 
2003,  at  the  Airport  Marriott  Hotel, 
18700  John  F.  Kennedy  Blvd.,  Houston. 
Texas  77032. 

The  workshop  will  describe  .\I)K 
how  ADR  has  been  used  .successfully. 
and  when  ADR  may  be  an  appropriate 
alternative  to  traditional  means  of 
resolving  disputes  THp  DRS  will 
present  information  about  its  activities 
and  services.  The  DK.S  will  explore  with 
the  participants  tu  thu  workshop  what 
they  believe  their  dispute  resdlution 
needs  are  and  hf-ip  i(it'iitif\  what  steps 
could  be  taken  ti  >  in>-t'i  i  in  ist-  net'ds  The 
workshnp  will  also  seek  comment  nn 
what  th.'  !  )Ks    nild  do  to  help  p.iilies 
resolv'  liispiit.s  it  the  earliest  possible 
time  and  at  low  cost.  Richard  Miles  and 
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Deborah  ()si)orne  from  the  DRS  and 
Douglas  Sipe  from  the  Office  ol  Hnerg\ 
Projects  will  facilitate  the  workshop. 

The  Workshop  will  be  held  from  9 
a.m.  to  11:30  a.m.  The  DRS  will  be 
available  during  the  afternoon  to  answer 
any  questions  or  to  discuss  specific 
areas  that  the  participants  raise.  To 
attend,  please  register  by  email  to 
douglas.sipe@ferc.gov  or  call  Douglas 
Sipe  at  (202)  502-8837.  For  more 
information  on  the  DRS,  visit  the  FERC 
Web  site  at  /7ffp.7/wHTv./erc.goi' /legal/ 
drs/drs.htm  or  contact  Richard  Miles  at 
(202) 502-8702  or 
rich  a  rd .  miles@ferc.gov. 

Additional  workshops  may  be  held  in 
other  regions  of  the  country  if  industry 
response  to  the  fanuarv  9th  workshop  is 
warranted  Please  contact  Douglas  Sipe 
if  you  have  any  questions  or  comments 
regard  these  future  workshops. 

Magalie  R.  Salas. 

Secretary. 

[FR  Dck:.  02-32207  Filed  12-20-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  FERC  Staff  Participation  at 
MISO-PJM-SPP  Reliability  Seams 
Workshop 

December  16.  2002. 

The  Federal  Energy  Regulatory 
Commission  hereby  gives  notice  that  on 
December  18.  2002.  members  of  its  staff 
will  attend  the  MISO-PJM-SPP 
reliability  seams  workshop,  concerning 
proposed  solutions  to  address  parallel 
path  flow  issues  and  the  coordination  of 
congestion  management  processes  and 
ATC/AFC  values  between  the  Midwest 
Independent  Transmission  System 
Operator.  Inc.  (MISO),  PJM 
Interconnection  (PJM)  and  Southwest 
Power  Pool.  Inc.  (SPP)  regions  The 
staffs  attendance  is  part  of  the 
Commission's  ongoing  outreach  efforts 
The  meeting  is  sponsored  by  MISO,  PJM 
and  SPP.  and  will  be  held  on  December 
18.  2002,  10  a.m.  at  the  Radisson 
Airport  Hotel  &  Conference  Center,  1375 
North  Cassady  Avenue,  Columbus,  Ohio 
43219. 

This  meeting  is  open  to  the  public. 
The  meeting  may  discuss  matters  at 
issue  in  Docket  No.  RMOl-12-000, 
Remedying  Undue  Discrimination 
Through  Open  Access  Transmission 
Service  and  Standard  Electricity  Market 
Design,  and  in  Docket  No.  EL02-65- 
000.  et  ai.  Alliance  Companies,  et  ul. 

For  more  information,  contact  Patrick 
Clarey,  Office  of  Markets,  Tariffs  and 


Rates.  Federal  Energy  Regulatory 
Commission  at  (202)  502-8540  or 
patrick.  clarey@ferc.gov. 

Magalie  R.  Salas. 

Secretary'. 

[FR  Doc.  02-.12206  Filed  12-20-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7426-11 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request;  Seven-County 
Study  of  Air  Quality  and  Birth  Defects: 
Computer-Assisted  Telephone 
Questionnaire  for  Subset  of  Study 
Population 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB).  Title: 
Seven-County  Study  of  Air  Quality  and 
Birth  Defects:  Computer-Assisted 
Telephone  Questionnaire  for  Subset  of 
Studv  Population.  Before  submitting  the 
ICR  to  OMB  for  review  and  approval, 
EPA  is  soliciting  comments  on  specific 
aspects  of  the  proposed  information 
rnllection  as  described  below. 
DATES:  Comments  must  be  submitted  on 
i.r  before  February  21.  2003. 
ADDRESSES:  Public  comments  should  be 
submitted  to:  Dr.  Pauline  Mendola,  US 
EP.A  ;MD  58A)  Research  Triangle  Park, 
NT,  27711. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  persons  may  obtain  technical 
information  or  a  copy  of  the  ICR  without 
charge  by  contacting:  Dr.  Pauline 
Mendola.  (919)  966-6953;  FAX:  (919) 
966-7584;  E-mail: 
mpndola.pauline@epa.gov.  or  by 
mailing  a  request  to  the  address  above. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  women  who 
delivered  a  live-bom  or  stillborn  infant 
or  who  experienced  a  recorded  fetal 
death  in  seven  Texas  counties  in  1999 
already  enrolled  in  the  record-linkage 
component  of  the  Seven-County  Study 
of  Air  Quality  and  Birth  Defects. 

Title:  Seven-County  Study  of  Air 
Quality  and  Birth  Defects:  Computer- 
Assisted  Telephone  Questionnaire  for 
Subset  of  Studv  Population 


Abstract:  Previous  U.S.  studies 
examining  the  relationship  between  air 
pollution  and  adverse  reproductive 
outcomes  have  not  used  data  beyond  the 
Environmental  Protection  Agency's 
stationar\'  ambient  monitors  to  estimate 
exposure.  The  proposed  computer- 
assisted  questionnaire  contains  a 
maximum  of  28  questions  categorized 
into  6  sections:  Residential  HistoPt', 
Work  History,  Time  Spent  Outside  the 
Home  (Weekdays),  Time  Spent  Outside 
the  Home  (Weekends),  Multivitamin 
Use,  and  Tobacco  Use.  Study 
participants  will  be  the  mothers  of 
infants  born  with  and  without  birth 
defects  in  1999  in  seven  Texas  counties. 
These  women  will  be  selected  from  a 
larger  records-linkage-based  case- 
control  study  of  air  pollution  and  birth 
defects  in  the  state. 

Obtaining  questionnaire  information 
on  maternal  residence  at  conception 
will  allow  us  to  more  precisely  estimate 
exposiu'e  during  the  critical  window  of 
gestational  weeks  three  through  eight. 
Maternal  work  history,  outdoor 
activities,  and  time  spent  outside  the 
home  will  be  used  to  refine  exposure 
estimates  for  outdoor  air  pollution.  The 
sections  on  maternal  vitamin  use  and 
smoking  during  pregnancy  will  provide 
relevant  data  on  potential  confounders 
of  the  association  between  air  pollution 
and  birth  defects. 

The  study  investigators  will  use  this 
data  to  help  estimate  the  association 
between  air  pollution  exposure  and  risk 
of  selected  birth  defects.  This  will  be  the 
first  study  in  this  research  area  to  collect 
this  type  of  data,  and  if  it  proves  useful, 
will  indicate  a  need  for  such 
supplemental  data  collection  in  future 
studies. 

The  information  will  appear  in  the 
form  of  final  EPA  reports,  dissertation 
manuscripts,  and  journal  articles,  and 
will  also  be  made  publicly  available. 

The  total  cost  of  this  study  is 
estimated  to  be  approximately  $150,000. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 
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including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  computer- 
assisted  telephone  questionnaire  will  be 
administered  to  mothers  previously 
contacted  via  mail.  Each  interview  will 
last  approximately  10  minutes, 
including  the  time  spent  eliciting 
informed  consent.  A  maximum  of  1000 
mothers  will  be  invited  to  participate 
(10,000  total  minutes  or  167  total 
hours),  we  estimate  that  approximately 
700  mothers  will  respond,  resulting  in 
a  total  time  of  7000  minutes,  or  117 
hours.  The  data  collection  will  be 
scheduled  over  approximately  3 
months.  There  are  no  direct  respondent 
costs  for  this  data  collection.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  December  4,  2002. 
|ohn  Vandenbeqi, 

Director.  Human  Studies  Division.  National 

Healtti  and  Envimnmental  Effects  Researcti 

Laboratory.  Office  of  Research  and 

fkivelopment. 

|FK  D<h:  02-32262  Filed  12-20-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 
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Clean  Air  Act  Operating  Permit 
Program.  Petition  for  Objection  to 
Wyoming  State  Operating  Permit  tor 
the  Buckingham  Lumber  Comp>any. 
Buftalo.  WY 

agency:  Environmental  Protection 

.\g,-iu.y  (EPA). 

ACTION:  Notice  of  final  order  on  petition 

to  object  to  State  of  Wyoming  operating 

permit 

SUMMARY:  This  document  announces 
that  the  EPA  Administrator  has  issued 
an  order  in  response  to  a  petition  to 
object  to  a  state  operating  permit  issued 
by  the  Wyoming  Department  of 
Environmental  Quality  (WDEQ)  for  the 
Buckingham  Lumber  Company's  teepee 
burner,  located  in  Buffalo,  Wyoming. 
Pursuant  to  section  505(b)(2)  of  the 
Clean  Air  Act  (Act),  the  petitioner  may 
seek  judicial  review  of  tbis  petition 
response  in  the  United  States  Court  of 
Appeals  for  the  Tenth  Circuit.  Any 
petition  must  be  filed  within  60  days  of 
the  date  this  document  appears  in  the 
Federal  Register,  pursuant  to  section 
u)7f,ii  ..f  the  Act. 

ADDRESSES:  You  may  review  copies  of 
the  final  order,  the  petition,  and  other 
supporting  information  at  the 
Environmental  Protection  Agency. 
Region  8.  999  18fh  Street,  Suite  300. 
Denver.  Colorado  80201-2466.  If  you 
wish  to  examine  these  documents,  you 
should  make  an  appointment  at  least  24 
hours  before  visiting  day.  The  final 
order  is  also  available  electronically  at 
each  of  the  following  two  addresses: 
h  ttp  -.11  www.  epa  .gov/ region  7/programs/ 
artd/air/title5/petitiondb/petitions/ 
bucldngham  decision2002.pdf,  and 
h  ttp  -.11  www. epa  .gov/ region  7/programs/ 
artd/air/titleS/petitiondb/ 
petition  db2002  .htm. 

FOR  FURTHER  INFORMATION  CONTACT; 
ChnstiipiiiM  ,-\|<iyi.  hav  ui(iiiii«iacii 
Engineer,  Air  and  Radiation  Section. 
Office  of  Partnerships  and  Regulatory 
Assistance,  Mail  Code  8P-AR.  U.S. 
Environmental  Protection  Agency. 
Region  8.  999  18th  Street,  Suite  300, 
Denver.  Colorado  80202-2466. 
telephone  (303)  312-6320.  or  e-mail  at 
ainv 


f;(^f np.^r'.'-^v^'P'T  f^^nv 


SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  (Act)  affords  EPA  a  45-day 
period  to  review  and  object  to,  as 
appropriate,  operating  permits  proposed 
by  state  permitting  authorities.  Section 
505(b)(2)  of  the  Act  authorizes  any 
person  to  petition  the  EPA 
Administrator  within  60  days  after  the 


expiration  ul  this  review  penuO  to 
object  to  state  operating  permits  if  EPA 
has  not  done  so.  Petitions  must  be  based 
only  on  objections  to  the  permit  that 
were  raised  with  reasonable  specificity 
during  the  public  comment  period 
provided  by  the  state,  unless  the 
petitioner  demonstrates  that  it  was 
impracticable  to  object  during  the 
comment  period  or  that  the  grounds  for 
the  objection  or  other  issue  arose  after 
this  period. 

The  Buffalo  Committee  to  Stop 
Sawmill  Burning,  ("Committee") 
submitted  a  petition  to  the 
Administrator  on  April  24,  2002, 
requesting  that  EPA  object  to  the 
modified  Title  V  operating  permit 
issued  for  Buckingham  Lumber 
Company's  teepee  burner  in  Buffalo, 
Wyoming.  The  petition  objects  to 
issuance  of  the  proposed  permit  on  the 
following  grounds: 

1  The  permit  fails  to  assure 
continuous  compliance  with  opacity 
limits  applicable  to  teepee  burners 
under  Wyoming  Chapter  6.  section 
3(h)(i)(C)(I)(2)  of  the  WAQSR.  and  40 
CFR  70.6(a)(3)(i)(B), 

2.  Provisions  allowing  emissions 
exceptions  during  "malfunction," 
"abnormaJ  conditions,"  and 
"breakdown  of  a  process,  control  or 
related  operating  equipment"  may  be 
inconsistent  with  EPA  policy,  and 

3.  Claims  of  "new  information"  about 
emissions  at  the  Town  of  Buffalo  show 
a  need  for  continuous  monitoring. 

On  November  1,  2002,  the 
Administrator  issued  an  order  partially 
granting  and  partially  denying  the 
petition.  First,  the  Administrator 
granted  the  petition  insofar  as  it  claimed 
that  the  Buckingham  Lumber  Company 
permit  does  not  provide  for  adequate 
opacity  monitoring.  Therefore,  the  State 
of  Wyoming  is  ordered  to  modify  the 
permit  to  include  monitoring  of 
emissions  opacity  that  is  "sufficient  to 
yield  reliable  data  *    *    *  that  are 
representative  of  the  source's 
compliance  with  the  permit." 

Second,  the  Administrator's  order 
denied  the  petitioner's  claims  that 
permit  provisions  allowing  emissions 
exceptions  during  "malfunction.  " 
"abnormal  conditions."  and 
"breakdown  of  a  process,  control  or 
related  operating  equipment"  may  be 
inconsistent  with  EPA  policy.  These 
emissions  cxroption  provisions  of  the 
permit  mirmr  those  promulgated  in  the 
State  of  Wyoming's  State  Operating  Plan 
("SIP");  therefore,  this  claim  in  the 
petition  is  denied.  However,  since  the 
permitting  process  under  Title  V  of  the 
Clean  Air  Act  does  not  allow  the 
Administrator  to  object  to  permit 
provisions  that  are  part  of  the  Wvnming 
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SIP,  the  ordnr  rt'quirc;.  IT.A  Kcuiiu  8  to 
review  the  SIP  itself  to  determine 
whether  emissions  exception  provisions 
are  contrary'  to  EPA  policy. 

Finally,  the  Administrator's  order 
denies  the  petition's  claim  that  ""new 
information"  about  smoke  filling  the 
town  of  Buffalo.  Wyoming,  and  the 
source's  compliance  history  show  a 
need  for  continuous  monitoring.  The 
petitioner's  request  is  denied  because 
the  issue  of  monitoring  has  been 
adequately  addressed  above,  and 
petitioners  failed  to  demonstrate  that 
any  applicable  requirement  is  missing 
from  the  permit  or  that  the  permit 
otherwise  fails  to  comply  with  the 
requirements  of  the  regulation. 

Additional  explanation  for  the 
Administrator's  decision  can  be  found 
in  the  order. 

Patricia  D.  Hull. 

Acting  Regional  Administrator.  Region  8. 
|FR  Dor  02-32261  Filed  12-20-02;  8:45  am] 

BILLING  CODE  6!>6C>-50   P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0342:  FRL-7284-5] 

Imazamox;  Notice  of  Filing  a  Pesticide 
Petition  to  Establish  a  Tolerance  tor  a 
Certain  Pesticide  Chemical  in  or  on 
Food 

AGENCY:  Environmental  Protection 
\L;rncy  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
inuidl  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
lU  number  OPP-2002-0342.  must  be 
received  on  or  before  January  22,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 

i;ni!!    iifth..  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shaja  R.  Brothers,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-3194;  e-mail  address: 
brothers.shaja@epa.gov. 


SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 

•  Crop  production  (NAICS  code  111) 

•  Animal  production  (NAICS  code 
112) 

•  Food  manufacturing  (NAICS  code 
311) 

•  Pesticide  manufacturing  (NAICS 
code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entitv.  consult  the  person 
li-it(>d  under  FOR  FURTHER  INFORMATION 
CONTACT 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0342.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119, 
CrystalMall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Mondav  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805, 

2,  Elfctrnnic  access.  You  may  access 
this  Federal  Register  document 
electronicallv  throuuh  the  EPA  Internet 
under  the    Federal  Register  '  listings  at 
http  -.//wvi-Vi'. epa.gov/fedrgstr/. 

An  electronic  \'ersion  of  the  public 
docket  IS  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets  Ynu  mav  use  EPA 


Dockets  at  http://wViM.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  roviding 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket  Where  practical,  physical 
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objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA.  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0342  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 


ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2002-0342.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket. 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  aie  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  Bv  maif.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW..  Washington. 
DC  20460-0001.  Attention:  Docket  ID 
Number  OPP-2002-0342. 

3.  Bv  hand  delivery  or  courier.  Deliver 
your  comments  to:  Pljblic  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency.  Rm. 
119.  Crystal  Mall  #2.  1921  )efferson 
Davis  Hwv..  Arlington.  VA,  Attention: 
Docket  IDNumber  OPP-2002-0342. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 


not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

t.  What  should  I  Lonsiacr  as  I  Pi  f pare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however.  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection,  ^ 

Agricultural  commodities,  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 
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Dated:  December  12,  2002. 

Peter  Caulkins, 
Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summan.'  of  the 
pesticidp  petiti(3n  is  printed  below  as 
required  bv  FFDCA  sertiDii  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  nf  the  petitioner 
The  petition  summan,'  announces  the 
dvaildbility  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed 

Interregional  Research  Project  Number 
4  and  BASF  Corporation 

PP  JE6-4  ~J 

EPA  has  received  a  pesticide  petition 
(2E6472)  from  Interregional  Research 
Project  Number  4  (IR-41  681  U.S. 
Highway  #1  Snuth.  Ndrth  Brunswick,  Nl 
08902-3390  proposing,  pursuant  to 
section  408(dl  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a(d),  to  amend  40  f,FR  part 
180.  Subpart  D  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  imazamox,(-^)-2-4.5- 
dihydro-4-methy  1-4-1 1  -methy  lethyli-5- 
oxo-lH-imidazol-2-yl-5- 
(methoxymethyl)-3-p\Tidinecarboxylic 
acid  in  or  on  all  raw  and  processed 
agricultural  commodities.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition.  This  notice 
includes  a  summary  of  the  petition 
prepared  by  BASF  Corporation, 
Research  Triangle  Park,  27709. 

•A  Residue  Chemistry 

1.  Plant  metabolism.  EPA  has 
concluded  that  the  nature  of  the  residue 
is  adequately  understood  and  the 
residues  of  concern  are  the  parent 
imazamox  only. 

2.  Analytical  method.  Since 
imazamox  and  its  metabolic  degradates 
are  not  of  toxicological  concern, 
analytical  methods  are  not  applicable. 

3.  Magnitude  of  residues.  .Since 
imazamox  and  its  metabolic  degradates 
are  not  of  toxicological  concern,  and 
this  petition  is  a  request  for  an 
exemption  from  a  tolerance,  the 
magnitude  of  residues  is  not  applicable. 


B.  Toxicological  Profile 

1 .  Acute  toxicity  Imazamox  technical 
is  considered  to  be  nontoxic  (toxicity 
category  IV)  to  the  rat  by  the  oral  route 
of  exposure.  In  the  acute  oral  toxicity 
study  in  rats,  the  lethal  dose  LDvi  value 
of  imazamox  technical  was  greater  than 
5.000  milligram  kilogram  body  weight 
(mg/kg  bwtj  for  males  and  females.  The 
results  from  the  acute  dermal  toxicity 
study  in  rabbits  indicate  that  imazamox 
IS  slightly  toxic  (toxicity  categon,'  III)  to 
rabbits  by  the  dermal  exposure.  The 
dermal  LD^,.  \alue  of  imazamox 
technical  was  greater  than  4  000  mg/kg 
bwt  for  both  male  and  female  rabbits. 
Imazamox  technical  is  considered  to  be 
nontoxic  (toxicity  categon.  IV)  to  the  rat 
h\  the  respiratory  route  of  exposure. 
The  4-hour  lethal  concentration  LCjo 
value  was  greater  than  6.3  milligrams/ 
Liter  (mg.'L)  (anahtical)  for  both  males 
and  females   Imazamox  technical  was 
shown  to  be  non-irntating  to  slightly 
irritating  to  rabbit  skin  (toxicity  category* 
IVl.  Based  on  the  results  of  a  dermal 
sensitization  study  (Buehler).  imazamox 
technical  is  not  considered  a  sensitizer 
in  guinea  pigs. 

2   Genotoxicity.  Imazamox  technical 
was  tested  in  the  following  four  assays 
measuring  several  different  endpoints  of 
potential  genotoxicity.  Collective  results 
from  these  studies  indicate  that 
imazamox  does  not  pose  a  mutagenic  or 
genotoxic  risk 

i  Bacterial  mutagenicity  assay  - 
negative 

ii  In  vitro  structural  chromosomal 
aberration  assay  -  negative. 

iii.  In  vitro  Chinese  hampster  ovary/ 
hvpoxanthine  guanine  phophoribosyl 
transferase  (CHO/HGPRT)  assay  - 
negative 

iv.  In  vivo  micronucleus  aberration 
assay  -  negative. 

3.  Reproductive  and  developmental 
toxicity  The  development  toxicity  study 
in  rats  conducted  with  imazamox 
technical  showed  no  evidence  of 
teratogenic  effects  in  fetuses  and  no 
evidence  of  developmental  toxicity. 
Thus,  imazamox  is  neither  a 
developmental  toxicant  nor  a  teratogen 
in  the  rat.  The  results  from  this  study 
supported  a  no  observed  adverse  effect 
level  (NOAEL)  for  developmental 
toxicity  of  1,000  mg/kg  bwt/ day,  the 
highest  dose  tested  (HOT)  and  limit 
dose.  The  NOAEL  for  maternal  toxicity 
was  500  mg/kg  bwt/day,  based  on 
reduced  mean  body  weights,  weight 
gains  and  food  consumption  at  1,000 
mg/kg  bwt/day  Results  from  a 
developmental  toxicity  study  in  rabbits 
conducted  with  imazamox  technical 
also  indicated  no  evidence  of 
teratogenicity  or  developmental  toxicity. 


Thus,  imazamox  technical  is  neither  a 
developmental  toxicant  nor  a  teratogen 
in  the  rabbit.  In  the  rabbit 
developmental  toxicity  study,  the 
NOAEL  for  maternal  toxicity  was  300 
mg/kg  bwt/day.  based  on  decreased  food 
consumption  at  600  mg/kg  bvrt/day,  the 
next  HDT.  The  NOAEL  for 
developmental  toxicity  was  900  mg/kg 
bwt/day,  the  HDT.  The  results  from  the 
2-generation  reproduction  toxicity 
study  in  rat'-  with  imazamox  technical 
suppor  n  \(  J.-.EL  for  parental  and 
reproductive  toxicity  of  20,000  parts  per 
million  (ppm)  (or  approximately  1 .639 
mg/kg  bwt/day,  calculated  from  the  food 
consumption  data),  the  highest 
concentration  tested  (HCT).  The  NOAEL 
for  growth  and  development  of  offspring 
is  also  20,000  ppm  (or  approximately 
1,639  mg/kg  bwl/day). 

Results  from  the  reproduction  study 
and  the  developmental  toxicity  studies 
conducted  with  imazamox  technical 
show  no  increased  sensitivity  to 
developing  offspring  as  compared  to 
parental  animals,  because  the  NOAELs 
for  grow^th  and  development  of  offspring 
were  equal  to  or  greater  than  the 
NOAELs  for  parental  or  maternal 
toxicity. 

4.  Subchronic  toxicity.  No  treatment- 
related  adverse  effects  were  noted  in 
subchronic  toxicity  studies  at  the  HDT. 
A  short-term  (28-day)  dermal  study  in 
rabbits  was  conducted  with  imazamox 
technical.  No  dermal  irritation  or 
systemic  toxicity  was  observed  at  dose 
levels  up  to  and  including  1,000  mg/kg 
bwt/day  HDT.  supporting  a  NOAEL  of 
1,000  mg/kg  bwt/day.  In  a  subchronic 
(13-week)  dietary  toxicity  study  in  rats 
with  imazamox  technical,  no  signs  of 
svstemic  toxicity  were  noted, 
supporting  a  NOAEL  of  20.000  ppm  (or 
approximately  1,661  mg/kg  bwrt/day, 
calculated  from  food  consumption  data), 
the  HCT.  In  a  subchronic  (90-day) 
dietary  toxicity  study  in  dogs  with 
imazamox  technical,  no  signs  of 
systemic  toxicity  were  noted, 
siapporting  a  NOAEL  of  40.000  ppm  (or 
approximately  1.368  mg/kg  bwt/day, 
calculated  from  the  food  consumption 
data),  the  HCT. 

5.  Chronic  toxicity.  The  low  order  of 
mammalian  toxicity  of  imazamox 
technical  is  also  evident  from  the 
chronic  dietar>'  toxicity  studies.  These 
studies  showed  no  increased  mortalities 
or  clinical  signs  of  toxicity  attributed  to 
imazamox  treatment.  Moreover,  there 
were  no  treatment -related  effects  on 
food  consumption,  body  weights,  organ 
weights,  or  hematology,  clinical 
chemistry .  urinalysis  or  ophthalmologic 
parameters.  There  was  no  gross  or 
microscopic  evidence  of  treatment- 
related  lesions  or  carcinogenicity  in  the 
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three  chronic  studies  conducted  in  dogs, 
mice  or  rats.  A  1-year  dietary  study  was 
conducted  with  imazamox  technical  in 
dogs  at  dietary  concentrations  of  0. 
1,000,  10,000.  and  40,000  ppm.  The 
NOAEL  for  this  study  was  40,000  ppm 
(or  approximately  1,165  mg/kg  bwt/day. 
based  on  food  consumption),  the  HCTT. 

A  chronic  feeding/ carcinogenicity 
study  was  conducted  with  imazamox 
technical  in  male  and  female  rats  at 
dietary  concentrations  of  0,  1 ,000, 
10,000.  and  20,000  ppm.  The  NOAEL 
for  systemic  toxicity  and  carcinogenicity 
was  20,000  ppm  (or  approximately 
1.167  mg/kg  bwt/day.  based  on  food 
consumption)  the  HOT.  A  chronic 
feeding/  carcinogenicity  study  was 
conducted  with  imazamox  technical  in 
male  and  female  mice  at  dietary 
concentration  of  500.  3,500,  and  7,000 
ppm.  The  NOAEL  for  systemic  toxicity 
and  carcinogenicity  was  7,000  ppm  (or 
approximately  1,201  mg/kg  bwt/day, 
based  on  food  consumption),  the  HCT. 

6.  Animal  metabolism.  The  qualitative 
nature  of  the  residues  of  imazamox  and 
its  metabolites  CL  263284  and  CL 
263284s  carboxylate  AC  312622  in 
animals  is  adequately  understood. 
Based  on  metabolism  studies  with  goats, 
hens  and  rats,  there  is  no  reasonable 
expectation  that  measurable  imazamox- 
related  residues  will  occur  in  meat, 
milk,  poultry  or  eggs  from  the  proposed 
use. 

7.  Metabolite  toxicology.  No 
toxicologically  significant  metabolites 
were  detected  in  plant  or  animal 
metabolism  studies  for  soybeans  or  the 
rest  of  the  crops  in  the  legume  vegetable 
crop  grouping  (6)  or  canola.  Therefore, 
no  metabolites  need  to  be  regulated  in 
these  crops.  The  plant  metabolism  study 
in  wheat  indicated  very  low  residues  of 
concern.  A  very  small  amount  of  the 
metabolite  CL  263284  was  found  in  the 
wheat  grain.  The  plant  metabolism  in 
alfalfa  indicated  very  low  residues  in 
the  alfalfa  seed.  However,  the  parent 
imazamox  underwent  metabolism  to  the 
metabolite  CL  263284  (the  same 
metabolite  seen  in  wheat).  This 
metabolite  was  captured  by  a  glucose 
molecule  to  form  the  glucose  conjugate 
CL  189215  and  the  hydroxymethyl  AC 
263284  was  also  further  oxidized  to  the 
carboxylate  metabolite  CL  312622.  Both 
metabolites,  CL  263284  and  CL  312622 
were  present  in  the  rat  metabolism 
study.  No  additional  toxicologically 
significant  metabolites  were  detected  in 
any  plant  or  animal  studies. 

8.  Endocrine  disruption.  Collective 
organ  weight  data  and  histopathological 
findings  from  the  2-generation  rat 
reproductive  study,  as  well  as  from  the 
sub-chronic  and  chronic  toxicity  studies 
conducted  in  two  or  more  animal 


species,  demonstrate  no  apparent 
estrogenic  effects  or  effects  on  the 
endocrine  system.  There  is  no 
information  available  that  suggests  that 
imazamox  would  be  associated  with 
endocrine  effects. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food. 
Residues  of  imazamox  and  its  metabolic 
degradates  are  not  of  toxicological 
concern.  Therefore,  dietary  exposure 
through  he  food  is  not  a  concern. 

ii.  Drinking  water.  Residues  of 
imazamox  and  its  metabolic  degradates 
are  not  of  toxicological  concern 
Therefore,  dietary  exposure  through 
water  is  not  a  concern. 

2.  Non-dietary  exposure.  There  is  no 
availabl<f  information  quantifying  non- 
dietary  exposure  to  imazamox. 
However,  based  on  the  physical  and 
chemical  characteristics  of  the 
compound,  the  proposed  use  pattern 
and  available  information  concerning  its 
environmental  fate,  non-dietary 
exposure  is  not  expected. 

D.  Cumulative  Effects 

Because  of  the  low  toxicity  of 
imazamox  and  its  metabolic  degradates. 
there  is  no  concern  regarding  the 
potential  for  cumulative  effects  of 
imazamox  and  its  degradates  with  other 
substances  with  a  common  mode  of 
action.  Imazamox  belongs  to  the 
imidazolinone  class  of  chemistry.  The 
herbicidal  activity  of  the  imidazolinones 
is  due  to  the  inhibition  of  acetohydroxy 
acid  synthase  (AHAS),  an  enzyme  only 
found  in  plants.  AHAS  is  part  of  the 
biosynthetic  pathway  leading  to  the 
formation  of  branched-chain  amino 
acids.  Animals  lack  AHAS  and  this 
biosynthetic  pathway.  This  lack  of 
AHAS  contributes  to  the  low  toxicity  of 
imazamox  in  mammals.  We  are  aware  of 
no  information  to  indicate  or  suggest 
that  imazamox  has  any  toxic  effects  on 
mammals  that  would  be  cumulative 
with  those  of  any  other  chemical.  Since 
imazamox  is  relatively  non-toxic, 
cumulative  effects  of  residues  of 
imazamox  and  other  chemicals  are  not 
anticipated.  Therefore,  for  the  purposes 
of  this  tolerance  petition,  no  assumption 
has  been  made  with  regard  to 
cumulative  exposure  with  other 
chemicals  having  a  common  mode  of 
herbicidal  action. 

E.  Safety  Determination 

1.  U.S.  population.  Because  imazamox 
and  its  degradates  are  not  of 
toxicological  concern  and  there  is  low 
exposure  to  imazamox  and  its 
degradates.  this  exemption  from  the 
requirement  of  a  tolerance  in  or  on  all 
raw  agricultural  commodities  will  not 


pose  a  dietary  risk  under  reasonably 
foreseeable  circumstances. 

2.  Infants  and  children.  Likewise, 
because  imazamox  and  its  degradates 
are  not  of  toxicological  concern  and 
there  is  low  exposure  to  imazamox  and 
its  degradates,  this  exemption  from  the 
requirement  of  a  tolerance  in  or  on  all 
raw  agricultural  commodities  will  not 
pose  a  dietary  risk  under  reasonably 
foreseeable  circumstances  to  the  U.S. 
population  sub-group  of  infants  and 
children. 

F.  International  Tolerances 

There  is  no  Codex  maximum  residue 
level  established  for  residues  of 
imazamox  on  any  crops. 
FR  Dor  02-.12260  Filed  12-20-02;  8:45  a.m. 
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FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board: 
Special  Meeting 

agency:  i  .liiii  i.uidit  Administration. 
summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean.  Virginia,  on  December  20, 
2002.  from  9  a.m.  until  such  time  as  the 
Board  mn  '■\  ]■■■  ■'■  '-----p-^ 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeanette  C^.  BrinkJey.  Acting  Secretary  to 
the  Farm  Credit  Administration  Board. 
(703)  883-4009.  TTY  (703)  883^056. 
ADDRESSES:  Farm  Credit 
Aiiiiiinistration.  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
ineetiHg  i>l  Uin  Budiii  Will  bt!  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 

Open  Session 

A.  Approval  of  Minutes 
—November  7,  2002  (Open  and  Closed) 

B.  Reports 

— FCS  Building  Association's  Quarterly 

Report 
— Federal  Farm  Credit  Banks  Funding 

Corporation  Update 

C.  New  Business — Regulations 

— Proposed  Rule — Disclosure  of 
Effective  hiterest  Rates 
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— Proposed  Rule — Distressed  Loan 
Restructuring 

Dated:  December  18,  2002. 
Icanefle  C.  Brinkley, 

Acting  Se(  reluA',  Farm  Credit  Administration 
Board. 

[FR  Doc.  02-32373  Filed  12-1&-02;  11:19 
ami 

BILLING  CODE  6705-01 -P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  Submission  to  0MB 

agency:  Board  of  Governors  of  the 
[  .ili't.il  Reserve  System. 
SUMMARY:  Background:  Notice  is  hereby 
given  ot  the  final  approval  of  proposed 
information  collections  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  under  OMB  delegated 
authority,  as  per  5  CFR  1320.16  (OMB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  Public).  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-rs  and  supporting  statements 
and  approved  collection  of  information 
instrument(s)  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1,  1995,  unless  it 
displays  a  currently  valid  OMB  control 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance  Officer 
-Cindy  Ayouch — Division  of  Research 
and  Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Mail  stop  41. 


Washington.  DC  20.551  (202^52-3829). 
OMB  Desk  Offuer-loseph  Lackey — 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Room  10235.  Washington   Df    20503 
Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years,  without  revision,  of  the  following 
reports: 

1.  Report  title:  Recordkeeping  and 
Disclosure  Requirements  Associated 
with  Loans  Secured  by  Real  Estate 
Located  in  Flood  Hazard  Areas  Pursuant 
to  Section  208.25  of  Regulation  H. 

Agency  form  number:  Reg  H-2. 

OMB  Control  number:  7100-0280. 

Frequency:  Event-generated. 

Reporters:  State  member  banks. 

Annual  reporting  hours:  111,420 
hours. 

Estimated  average  hours  per  response: 
Notice  of  special  flood  hazards  to 
borrowers  and  servicers,  0.08  hours;   ■ 
notice  to  the  Federal  Emergency 
Management  Agency  (FEMA)  of 
servicer,  0.08  hours:  notice  to  FEMA  of 
change  of  servicer,  0.08  hours;  and 
retention  of  standard  FEMA  form,  0.04 
hours. 

Number  of  respondents:  976. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  248(a)(1)).  Because  the  Federal 
Reserve  does  not  collect  any  of  FEMA 
forms  this  information  collection  is  not 
given  confidential  treatment.  However, 
should  any  of  these  records  come  into 
the  possession  of  the  Federal  Reserve, 
such  information  may  be  protected  from 
disclosure  by  exemptions  4  and  6  of  the 
Freedom  of  information  Act  (5  U.S.C. 
552(b)(4)  and  (b)(6)). 

Abstract:  Regulation  H  requires  state 
member  banks  to  notif\'  a  borrower  and 
ser\'icer  when  loans  secured  by  real 
estate  are  determined  to  be  in  a  special 

Annual  Burden  Estimates 


flood  hazard  area  and  notify  tnem 
whether  flood  insurance  is  available; 
notify  FEMA  of  the  identity  of.  and  any 
change  of,  the  servicer  of  a  loan  secured 
by  real  estate  in  a  special  flood  hazard 
area;  and  retain  a  completed  copy  of  the 
Standard  Flood  Hazard  Determination 
Form  used  to  determine  whether 
property  securing  a  loan  is  in  a  special 
flood  hazard  area. 

Board  of  Governors  of  the  Federal 
Reserx^e  System,  December  17,  2002. 

Jennifer  |.  )ohnson. 

Secretary  of  the  Board. 

[FR  Doc.  02-32185  Filed  12-20-02;  8:45  am) 

BILLIMG  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity:  Comment  Request 

Proposed  Projects: 

Title:  Federal  Parent  Locator  Service. 

OMB  No.  0970-0142. 

Description:  State  and  local  child 
support  enforcement  agencies  may 
request  the  Federal  Parent  Locator 
Service  (FPLS)  to  assist  in  locating 
parents  in  order  to  establish  or  enforce 
child  support.  The  FPLS  serves  as  a 
conduit  between  child  support 
enforcement  offices  and  Federal  and 
state  agencies  by  conducting  weekly, 
biweekly,  or  monthly  matches  of  the 
collected  information  with  various 
agencies  and  distributing  the 
information  back  to  the  requesting  state 
or  local  child  support  office. 

Respondents:  State  and  local  IV-D 
child  support  offices. 


Instrument 


FPLS  submissions  

Estimated  Total  Annual  Burden  Hours 


Numt>er  of  re- 
spondents 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


24 


1 


120 


120 


In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
.\dministration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  ran  be  obtained  and 


comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families.  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW.,  Washington. 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 


The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 


7H2;J4 
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the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Diiled.  December  16.  2002. 
Kcilifii  Sargis, 
Udfjorts  Clearance  Officer. 
(KR  D(M    02-.3218:i  Filed  12-20-02:  8:45  am] 

BILLING  COOe  41B4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

: Docket  No   02N   0063' 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review   Comment  Request  Consumer 
Surveys  on  Food  and  Dietary 
Supplement  Latwllng  Issues 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION-  Notice. 

summary:  The  Food  and  Drug 
\iministration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(FRA). 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  January  22, 
2003. 

ADDRESSES:  Submit  written  comments 
on  thi!  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 


Washington,  DC  20503,  Attn:  Stuart 

Shapiro.  De^^k  nffiror  for  FDA 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Robbins.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-827-1223 

SUPPLEMENTARY  INFORMATION:  In 
(:i)iiipiiaiu:f  vvitii  44  Ij.b.L.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
revit>vv  Hn'l  <  l^>;^^a^^f■ 
Consum»'r  Siir\»-\s  (in  ^(l()(i  diid  Diclarv 
Supplem»-nl  l.abfliny  Issues — (OMB 
Control  Number  09UM)492>— Kxtension 

FDA  IS  requesting  an  exteubiun  ut  the 
OMB  approval  of  consumer  surveys  to 
help  FDA's  Center  for  Food  Safety  and 
Applied  Nutrition  formulate  decisions 
and  policies  affecting  the  labeling  of 
conventional  foods  and  dietary 
supplements.  Determining  how 
consumers  are  likely  to  interpret  various 
kinds  of  claims,  disclaimers,  warnings, 
caution  statements,  and  notice 
statements  that  might  appear  in  labeling 
is  critical  to  agency  decisionmaking 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  and  the  first  amendment. 
It  is  often  necessary  to  test  actual  or 
proposed  labeling  statements  in  realistic 
situations  with  typical  consumers  to 
determine  what  these  label  statements 
are  communicating  to  consumers. 

FDA  or  its  contractor  will  collect  and 
use  information  gathered  from 
telephone,  mail,  shopping  mall 
intercept,  or  Internet  surveys  to  evaluate 
how  consumers  understand  and 
respond  to  existing  label  statements, 
label  statements  proposed  by  industry 
or  consumers,  and  other  label 
statements  that  are  under  consideration 
as  part  of  FDA's  policy  development 
process.  Potential  respondents  to  the 
surveys  will  be  individual  consumers 
either  randomly  chosen  to  represent 
specified  populations  or  randomly 


assigned  to  experimental  ti'  I'li:'  nt 
conditions  to  control  for  th>  •  tt»  i  ts  of 
individual  differences  in  the  population 
on  the  interpretation  of  label  statements. 
In  all  instances,  FDA  will  strive  to 
collect  a  representative  sample  of 
individuals  from  the  overall  population 
or  from  relevant  population  groups  as 
appropriate.  FDA's  general  selection 
method  will  use  stratification,  with 
random  sampling  within  the  strata,  to 
achieve  representativeness  for  both 
overall  populations  and  sensitive 
subpopulations.  such  as  at-risk 
individuals  or  user  segments.  In  the  rare 
cases  where  geography  is  a  limiting 
factor.  FDA  will  use  population-based 
cluster  sampling  to  limit  Government 
expense  while  preserving  the  statistical 
properties  of  the  sample. 

Respondents  will  provide  background 
information  and  respond  to  package 
labels  that  contain  the  variations  of  label 
statements  to  be  tested.  Measures  will 
include  both  self-reported 
comprehension  and  acceptance,  as  well 
as  direct  behavioral  measures  of 
consumer   i'^'  mi  understanding  of  the 
package  IdiMiuig 

FDA  will  use  the  inforni.it I   II  tiinn  the 
surveys  in  evaluating  regulatory  and 
policy  options  with  respect  to  labeling. 
The  agency  often  lacks  empirical  data 
about  how  consumers  understand  and 
respond  to  statements  they  might  see  in 
product  labeling.  The  information 
gathered  from  such  surveys  can  be  used 
to  test  consumer  comprehension  and 
behavioral  impact  of  various  label 
statements  and  formats,  taking  into 
account  the  existing  distribution  of 
behavior,  knowledge,  and  attitudes  in 
the  population  that  provides  the  context 
for  understanding  such  statements.  The 
surveys  will  help  FDA  assess  consumer 
reactions  to  existing  and  proposed  label 
statements. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 


Type  of 
Survey 

No  of 
Respondents 

Annual  Frequerxry 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total 
Hours 

Mail  questionnaire 

1.000 

1 

1.000 

1 

1.000 

Telephone  survey 

2,000 

1 

2.000 

.5 

1.000 

Internet  or  mail  intercept  survey 

4.000  1 

1 

4.000 

.5 

2.000 

Total 

4,000 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  ttiis  collection  of  informatKxi 


These  estimates  assume  that  as  many 
as  one  mail  survey  project,  one 
telephone  survey  project,  and  two 


Internet  or  mall  intercept  survey 
projects  may  be  done  on  an  annual 
basis.  Estimates  are  based  on  the 


expected  uuuibur  of  respondents 
necessary  to  obtain  a  statistically 
significant  rt'[irf's''ii!.itinn  nf  irn[)nr1ant 
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consumer  segments  (e.g.,  users  of 
relevant  regulated  products  or  at-risk 
population  groups)  and  the  number  of 
labeling  options  that  may  need  to  be 
tested. 

Dated:  December  16,  2002. 
MarRaret  M.  Dotzel, 
Assistant  Commissioner  for  Policy. 
IFR  Dor.  02-32160  Filed  12-20-02;  8:45  amj 

BILLING   CODE   4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99N-1833] 

SoloPak  Laboratories.  Inc.:  WKhdrawal 
of  Approval  of  1  New  Drug  Application 
and  38  Abbreviated  New  Drug 
Applications:  Correction 

AGENCY:  Food  and  Drug  .Administration, 

HMs 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Aiininistration  (FDA)  is  correcting  a 
iiMtK  •'  that  appeared  in  the  Federal 
Register  of  June  21,  1999  (b4  FR  KJ097; 
corrected  July  19.  1999  (64  FR  38675)). 
The  document,  which  announced  the 
withdrawdl  of  approval  of  1  new  drug 
.ippluation  (NDA)  and  38  abbeviated 
new  drug  applications  held  by  SoloPak 
Laboratories,  Inc.,  inadvertently 
withdrew  approval  of  NDA  19-961  for 
Ganite  (gallium  nitrate).  FDA  has 
subsequently  learned  that  SoloPak,  at 
the  time  it  requested  withdrawal  of  this 
NDA,  was  not  its  holder.  Therefore, 
SoloPak  was  not  authorized  to  make 
such  a  request.  FDA  confirms  that 
approval  of  NDA  19-961.  currently  held 
by  Genta.  Inc..  is  still  in  effect. 

DATES:  Effective  July  19.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Flonne  F.  i'urdie.  (  .'ntrr  tnr  Drug 
Evaluation  and  Res.dr(  t:   HFD-7),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857. 

Dated:  November  25,  2002. 
lanet  Woodcock, 

Director,  Center  for  Drug  Evaluation  and 
Research. 
(FR  Doc.  02-32161  Filed  12-20-02;  8:45  amj 

BILLING  CODE  4160-01    S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Cardiovascular  and  Renal  Drugs 
Advisory  Committee:  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Xame  of  Committee:  Cardiovascular 
and  Renal  Drugs  Advisor}^  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory-  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  Januar>'  6,  2003,  from  8:30  a.m. 
to  5  p.m.;  and  on  Januar\-  7,  2003,  from 
8  a.m.  to  4:30  p.m. 

location:  Holiday  Jnn,  Kennedy 
Ballroom,  8777  Georgia  Ave.,  Silver 
Spring.  MD. 

Contact  Person:  Jayne  E.  Peterson, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21).  Food  and  Drug 
■Administration.  5600  Fishers  Lane,  (for 
express  deliver\'.  5630  Fishers  Lane,  rm. 
1093)  Rockville,  MD  20857.  301-827- 
7001.  petersonj@cder  fda.gov,  or  FDA 
Advisorv  Committee  Information  Line. 
1-8Q0-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12533. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 
When  available,  background  materials 
for  this  meeting  will  be  posted  1- 
business  day  prior  to  the  meeting  on  the 
FDA  Web  site  at  www.fda.gov/ohrms/ 
dockets/ac/acmenu.htm.  (Click  on  the 
year  2003  and  scroll  down  to 
Cardiovascular  and  Renal  Drugs 
Advisor>'  Committee.) 

Agenda:  On  Ianuar\-  6,  2003, 
beginning  at  8:30  a.m.,  the  committee 
will  discuss  supplemental  new  drug 
application  (SNDA)  20-386/S-032, 
COZAAR  (losartan  potassium)  Tablets, 
Merck  and  Co.,  for  the  proposed 
indication  of  reduction  in  the  risk  of 
cardiovascular  morbidity  and  mortality 
as  measured  by  the  combined  incidence 
of  cardiovascular  death,  stroke,  and 
mvocardial  infarction  in  hypertensive 
patients  with  left  ventricular 
hvpertrcjphy.  On  January  7.  2003. 
beginning  at  8  a.m.,  the  committee  will 
discuss  SNDA  20-297,' S-009.  COREG 
(can-edilol).  GlaxoSmithKline,  for  the 
proposed  indication  tr;  reduce  mortaiii\ 
and  the  risk  of  infarction  in  clinically 
stable  patients  who  have  sur\"i\ed  the 


acute  phase  ol  a  myocaruiai  inlarction 
and  have  a  left  ventricular  ejection 
fraction  <40  percent. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  December  23,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  on  January'  6  and  7, 
2003.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  December  23,  2002,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisorx' 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at.  its  advisory  committee 
meetings  and  will  make  ever\'  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Jayne  E. 
Peterson  at  least  7  days  in  advance  of 
the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  December  16,  2002. 
Linda  Arey  Skladany. 
Associate  Commissioner  for  External 
Relations. 
IFR  Doc.  02-32159  Filed  12-20-02:  8:45  ami 

BILUNG  COOE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions   November  2002 

agency:  Office  of  Inspector  General. 

HHS 

ACTION:  Notice  of  program  exclusions. 

1 ■ 

During  the  month  of  November  2002, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusions  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare.  Medicaid,  and  all  Federal 


'H2My 
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Health  C;are  programs.  In  additiun,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g..  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
proQurement  programs  and  activities. 


Subject,  city,  state 


Ettoctive 
dale 


PROGRAM  RELATED  CONVICTIONS 


ADEM,  SUNDAY  JOSEPH 

INGLEWOOD.  CA 
DE  AQUINO  ANTHONY  

HO-HO-KUS.  NJ 
DRAKE.  MELISSA  ANN  

MAYSEL,  VW 
ELSAYED,  SAY AD  MOSTAFA 

KAMAL  

LOS  ANGELES.  CA 
FONTENOT,  MONA     

JARREAU.  LA 
FORTIN,  KAREN  M    

CASCO,  ME 
JACKSON.  DONALD  EDWARD 

FAYETTEVILLE,  TN 
JONES,  LORETTA  ANN  

SIGNAL  HILL.  CA 
JONES.  LINDA  GAIL  

FLORENCE.  SC 
MAGLIO.  GLYNIS  BROWN   

POTTSBORO.  TX 
MEN.  YEN    

KENT,  WA 
MILES.  ALICE  BURNS 

TALLAHASSEE.  FL 
NADOLNI,  DIANE  MARIE    

LAKELAND,  TN 
NURSERY  ROAD  VILLA,  INC 

CLEARWATER,  FL 
O'NEAL  JACQUELINE 

MIRAMAR    FL 
OSORIA,  KARLA  

RESEDA,  CA 
OTIS,  STEPHEN  MASON  

MILTON.  FL 
PEREZ,  LEONARDO  ANDREZ 

PEMBROKE  PINES.  FL 
QUARANTA.  NICHOLAS    

MIAMI,  FL 
RICHARDS.  PATRICIA  ANN   ... 

WRIGHT  CITY,  OK 
RODRIGUEZ,  FRANCISCO  

MIAMI,  FL 
VIEITES,  MERCEDES  

PEMBROKE  PINES,  FL 
YANCY,  KAUWYANA  RASHAE 

LITTLE  ROCK.  AR 


12/19/2002 
12/19/2002 
12/19/2002 

12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
06/04/2001 
12/19/2002 
12/19/2002 
12/19/2002 
01/10/2002 
12/19/2002 


FELONY  CONVICTION  FOR  HEALTH  CARE 
FRAUD 


Subiect,  city,  state 


SAN  ANTONIO,  TX 
REAUME.  DAVID  GEORGE 
SAN  MARCOS,  TX 


Efleclive 
date 


12/19/2002 


FELONY  CONTROL  SUBSTANCE 

CONVICTION 


DELEHANTY.  ALLISON  JILL  ... 

BETHALTO,  IL 
HAYS.  JON  RILEV  

MARION.  IL 
STILLWILL,  GEORGE  A  

FORT  DIX.  NJ 
WOLF.  LESLIE  RAE   

WAYNESVILLES.  OH 
WOLMERING  CAROLYN  A 

ClARENCE  CTR    NY 


12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 


PATIENT  ABUSE'NEGLECT  CONVICTIONS 

ASHER,  JONATHAN  PATRICK  i     12/19/2002 

FT  COLLINS.  CO 
BEST  SARVER   REBECCA         ,     12/19/2002 

ENID  OK 
BURTON,  PHILLIP  TAROME  12/19/2002 

LANCASTER   CA 
ELLIOTT   NK:0LE  LEE  ANN  12/19/2002 

SPOKANE   WA 
HOBSON.  JAMES  T  12/19/2002 

HOULKA.  MS 
LEE   WINFRED  12/19/2002 

WASHINGTON,  DC 
MARTIN,  SCOTT  W  12/19/2002 

JOHNSON  CITY.  TN 
MOORE,  CONSTANCE   12/19/2002 

ROCHESTER,  NY 
RANSON.  CLIFFORD  12/19/2002 

COLUMBIA.  SC 
SMITH,  KAREN  KELLY  12/19/2002 

FAIRFAX   OK 
SPEIGHT   KIEA  12/19/2002 

ENID  OK 
WEBB,  CURTIS  ONEAL  12/19/2002 

BANGOR,  PA 

CONTROLLED  SUBSTANCE  CONVICTIONS 


HOOJATI.  HASSAN  H. 
SILVER  SPRING,  MD 


LICENSE  REVOCATION/SUSPENSION,' 
SURRENDERED 


BOYD,  JONATHAN  YATES  

HOUSTON,  TX 
DESCANT.  STEVEN  PATRICK 


12/19/2002 


12/19/2002 


ANDERSON.  SUSAN  COL- 

LEEN   

12/19/2002 

LUSBY,  MD 

ANDERSON,  JOY  

12/19/2002 

FARGO   ND 

ANDERSON.  JORDAN  BAX- 

TER                 

12/19/2002 

OMAHA.  NE 

ANTHONY   DAWN  M  

12/19/2002 

GREENSBORO.  NO 

ASPLIN   MICHAEL  S  

12/19/2002 

SEMI  VALLEY.  CA 

ATKINSON   ORAN  W  

12/19/2002 

BRONX   NY 

BAIER   FIN  TRAVIS  

12/19/2002 

PRESCOTT   AZ 

BAKER   KEVIN  WAYNE  

12/19/2002 

NORFOLK.  NE 

BECKER.  STACY  LYNN  SHIR- 

LEY   

12/19/2002 

Sut>)ect,  city,  state 


RANCHO  PALOS  VERDES. 
CA 
BELLAIRE.  EMILY  

ANTELOPE.  CA 
BIRD   VICTORIA  HAINES  

CHANDLER.  /^Z 
BOHANNON   RHONDA  C 

BRISCOE  

PLEASUREVILLE,  KY 
BUSH.  FRANK  J   

DENVER.  CO 
CANTILADO,  STEVEN  PHIL- 
LIP   

SAN  PEDRO,  CA 
CARLONI.  SUSAN  M  

PROVIDENCE.  Rl 
CELAYA,  LINDA  GAIL   

LOS  ANGELES,  CA 
CHRISTOPHERSON.  AN- 
NETTE L  

SCHERTZ,  TX 
COLLINS.  BEVERLY  R  

PORTLAND,  ME 
CONNER,  DENITA  DEANNE  . 

LAKE  CHARLES,  LA 
COOPER.  DEBRA  A  

ROANOKE   VA 
CREEF.  BRENDA  S  

MIDLOTHIAN.  VA 
CRUZ.  SHANNON  L   

PUEBLO  WEST.  CO 
DAMON,  DONNA  LYNN   

TUCSON   AZ 
DANSIE.  VAE  ENNISS  

RIVERTON.  UT 
DE  GASTON,  ALEXIS  NEAL 

MORENO  VALLEY.  CA 
DIAZ.  FREDERICK  

BRONX.  NY 
DORIAN,  JEFFREY  PHILIP 

DAVIE,  FL 
DREW,  ARVIETTE  D     

PORTSMOUTH   VA 
DYESS,  DANIEL  KEITH  

MOBILE,  AL 
LDINGTON.  STEVEN  NOLAN 

PARAGOULD,  AR 
EDWARDS.  CARMEN  WIL- 
LIAMS   

ANTIOCH,  CA 
ESPINO,  GRISELDA    

SANTA  ANA.  CA 
FELDMAN.  NORMA  J  

HARTSDALE.  NY 
FOREMAN.  JULIE  ANN 

HASTINGS.  NE 
FRAULINI   MICHAEL  MARK  .. 

PORTSMOUTH.  OH 
GOODWIN.  BARBARA  G  

DICKSON,  TN 
GORE.  OWEN  C  

CHANDLER,  AZ 
GRAY,  HARRY  L 

BRADFORD,  VT 
GREEN,  MARY  ELISE  

TUCSON.  AZ 
GREGOR,  CHARLENE  M 

PARK  CITY,  UT 
GROUT,  RANDALL  L  

LENOIR   NO 
HAMPTON    MARV  CAROL 

GAINSVILLE   TX 
HANLON,  DONNA  C  


Eti  active 
date 


12/19/2002 
12/19/2002 

12/19/2002 

12/19/2002 
12/19/2002 
12/19/2002 

12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 

12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 


Subject  city   state 

Etiectfve 
date 

OAKFORD  PA 

HENRICHSEN    DAViD  A   

12/192002 

PHOENIX    AZ 

HERRING    ALMA  JANETTE 

GRIFFIN                 

12/19/2002 

LAKE  HAVASU  CITY.  AZ 

HILL    EDGAR  H  JR  

12/19  2002 

VIRGINIA  BCH    VA 

HOLLAR    KIMBERlYJ  

12/19  2002 

MAIDEN    NC 

hORTFRT    SHERVLL 

12/19  2002 

CORAOPOLIS,  PA 

JOERG   BRIAN  S  

12/19  2002 

BASEHOR    KS 

JOHNSON    KIMBERLY  KAY    ... 

12/19/2002 

ALEX    OK 

JOHNSON    ELLEN  DEE 

12/19  2002 

CYPRESS   CA 

KAUFFMAN,  FRANCINE  J   

12/19  2002 

VISTA,  CA 

KEA   WILLIAM  PAUL  

12/192002 

PASADENA,  CA 

KENNEDY    JANET  MARIE  

12/19  2002 

MAYER,  AZ 

KILLION    PATTY  ANN         

12/19  2002 

SALT  LAKE  CITY,  UT 

KING   WILLIAM  S        

12/19  2002 

SAN  DIEGO   CA 

KUNTZ   RITA  ANN     

12/19  2002 

SALINA    KS 

LEYBA   SHERRY        

12/19  2002 

PARADISE    CA 

LIPNICK    ROBERT  N  

12/19/2002 

WASHINGTON.  DC 

LONG   JAMES  M   

12/19  2002 

BIRMINGHAM   AL 

LOOMAN    I  ESLIE  CLINTON    ,. 

12/19/2002 

EDMOND    OK 

MANOJILOVICH,  PAMELA 

SUE     

12/19/2002 

SEWICKLEY,  PA 

MARSZALEK-PATCH,  JAC- 

QUELINE S           

12/19'2002 

VERNON,  CT 

MCALISTER.  KIMBERLY 

MICHELLE  

12/19/2002 

SHAWNEE,  OK 

MCGANN   JON  D  

12/192002 

ENCINITAS   CA 
MUIRHEAD,  RICHARD  JAMES 

JR  

SEATTLE   WA 
MURPHY    DONNA  LYNN  

MERRIAM   KS 
NEDD   JOSETTA  

SHREVEPORT    LA 
NEHLS   DONAVAN  EUGENE 

CALICO  ROCK    AR 
NELSON  J  KENT  

BOUNTIFUL   UT 
OBERSTAR   TERRILEE  MAR- 
GARET   

LANCASTER,  CA 
PATEL    PRAVIN  KUMAR  

SYRACUSE    NY 
PEDERSEN    LAURA  LAPEE 

WEAVER 

NAMPA    ID 
PERCY    PIERRE  JOEl     

CHANDLER    AZ 
RAY    DIANNA  L 

ASHEVILLE    NC 
RILEY    RODNEY  WAYNE   


12/19  2002 
12/192002 
12/19/2002 

12/19.'2002 

12/19  2002 

12/19  2002 

12/19  2002 

12/19  2002 
12/19  2002 

12  19  2002 
12  19  2002 


Sjbieci  ciTv   Slate 


EUREKA  SPRINGS   AR 

RISING    ALISA  ANN 

OGALLALA   NE 
ROONEY    LORI  COUTRE      

CARLISLE    PA 
ROSENTHAL    MICHAEL  JAY  .. 

CLAREMON^    CA 
SALAS   ANGElA  aGAThA    

SOMERTON    AZ 
SALAZAR    HOPE       

SANFORD   CO 
SCHMELTER    BRENDA  L  

MARICOPA   AZ 
SCHUETZ    LAWANDA 

MICHELLE  

AUBURN    NE 
SCOTT    LYNDA  MARIE  

PEORiA    AZ 
SELF    RHONDA  SUE      

SAN  DIEGO   CA 
SKROCKi    BRIAN  R       

PLYMOUTH  MEETING,  PA 
SMITH    JEFFRY  ALAN   

RIVERSIDE   CA 
SMITH    YTH  ZOFFMAN  

LITTLETON    CO 
SMITH    MARY  LEE   

GRAND  ISLAND   NE 
SNYDER    MICHELLE  JEAN   .... 

WISNER    NE 
SPINAZZOLA   VICTORIA  

PHOENIX    AZ 
STONE    SUSAN  M  

DAYTON    OH 
TURNER    HERBERT  LLOYD   .. 

CROWN  POINT    IN 
VILLANUEVA    GRAClELA  

REEDLEY    CA 
WALLINGFORD,  TERESA 

LEANN         

WICHITA    KS 
WARD   GREGORY  a^AN  

TOPEKA    KS 
WEINHEIMER    EUGENE  H   

COLUMBIA    MO 
WHITMORE    A  JAMES  III  

NEW  ORLEANS   lA 
WILLIAMS    JON  MARK  

LAKE  CHARLES    lA 
WILSON    MARC  DAViD  

EL  PASO   TX 
WINANS    STEVEN  RONALD  ... 

PHOENIX    AZ 
WINDSOR,  MICHAEl  S-^AWN 

ROWLETT,  TX 
YU   JUN  

ROWLAND  HGTS,  CA 
ZiEGEN   GARYV  

FRESNO, CA 


Effective 
date 


12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 

12/19/2002 
12/19/2002 

12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 

12/1.9/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 


FEDERAL/STATE  EXCLUSION/ 
SUSPENSION 


EDMONDS   QUEHEMIAH 
ZALONTE 

SACRAMENTO    CA 


12/19/2002 


OWNED/CONTROLLED  BY  CONVICTED 

ENTITIES 

BEST  NURSING  CARE    INC   ... 

12'1920C2 

MIAMI    FL 

COASTAL  OUTPATiEN^ 

SVCS    INC   

-.2  -9  2002 

Subject,  city,  state 


Effective 
date 


SPANISH  FORT,  AL 
SERVIALL  SYSTEMS  . 
MIAMI.  FL 


12/19/2002 


QUALtTY  IMPROVEMENT  OPGANtZATtON 

CASES 


EDWARDS,  GREGSON 
BROWNSVILLE,  TX 


11/27/2002 


Dated:  December  4,  2002. 
Katherine  B.  Petrowski, 

Director.  Exclusions  Staff,  Office  of  Inspector 

General. 

[FR  Doc.  02-32000  Filed  12-20-02:  8:45  am) 

BttJJNOCOOE  4iaO-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Menlai  Health 
Services  Administration 

The  President  8  New  Freedom 
Commission  on  Mental  Health.  Nottce 
of  Meeting 

Pursuant  to  Executive  Order  13263. 
notice  is  hereby  given  of  a  meeting  of 
the  President's  New  Freedom 
Commission  on  Mental  Health  in 
Januar>-  2003. 

The  meeting  will  be  open  and  will 
consider  how  to  accomplish  the 
Commission's  mandate  to  conduct  a 
comprehensive  study  of  the  United 
States  mental  health  service  delivery 
system  and  to  make  recommendations 
on  improving  the  delivery'  of  public  and 
private  mental  health  services  for  adults 
and  children.  The  Commission  meeting 
will  receive  reports  from  several  of  its 
subcommittees,  including  Older  Adults. 
Rural  Issues.  Rights  and  Engagement 
and  Mental  Health  Interface  with 
General  Medicine.  There  will  also  be 
panel  presentations  on  several  related 
topics. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Public 
comments  are  welcome.  Please 
communicate  with  the  individual  listed 
as  contact  below  to  make  arrangements 
to  comment  or  to  request  special 
accommodations  for  persons  with 
disabilities. 

Additional  information  and  a  roster  of 
Commission  members  may  be  obtained 
either  by  accessing  the  Commission 
Web  site,  http:// 

wyi-w.mentalhealthcommission.gov,  or 
by  communicating  with  the  contact 
whose  name  and  telephone  number  is 
listed  below. 

Committee  Name:  The  President's  New 
Freedom  Commission  on  Mental  Health, 


•Hl.iH 
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Sdeeting  Date/  lime:  OpBn:  January  7,  iiOO-l, 
5  p.m.  to  6  p.m..  Open:  January  8,  2003.  1:30 
p.m.  to  5  p.m..  Open:  January  9,  2003,  8:30 
a.m.  to  1  p.m. 

P/ace;  Crystal  Gateway  Marriott  1700 
Jefferson  Davi.s  Highway  Arlington.  Virginia. 

Contact:  Claire  Heffernan,  Executive 
Secretary,  5600  Fishers  Lane,  Parklawn 
Building,  Room  13C-26,  Rockville,  MD 
20857;  Telephone:  (301J  44.3-1545;  Fax:  (301) 
480-15.54  and  e-mail:  Cheffem&samhsa.gov  ; 
Web  site:  http:// 
i%'\^'w. mentalhealthcotnmission.gov 

Dated:  December  16,  2002. 
Toian  Vaughn. 

Committee  Management  Officer.  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

IKR  no(    02-32162  Filed  12-20-02;  8:45  am] 

BILLING  COOC  4182-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlite  Service 

Cahaba  River  National  Wildlife  Refuge 

ALitNcr:  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 
action:  Notice. 

SUMMARY:  The  Director  of  the  U.S.  Fish 
and  Wildlife  Service  has  approved  the 
e.stablishment  of  Cahaba  River  Wildlife 
Refuge  in  Bibb  County.  Alabama. 
DATES:  This  action  was  effective  on 
December  2^.  20' 

FOR  FURTHER  INFOHMAIIUN  CUNrACT: 
Dwight  Cooley.  Project  Leader.  C^ahaba 
River  Natiorial  Wildlife  Refuge,  c/o 
Wheeler  National  Wildlife  Refuge.  2700 
Refuge  Headquarters  Road.  Decatur, 
Alabama  35603;  telephone:  256/353- 
7243.  fax:  256/340—9728.  e-mail: 
Dwifih  I — Ckx)ley&f\%  ^ 
SUPPLEMENTARY  INFORMATION:  The 
Director  of  the  U.S.  Fish  and  Wildlife 
Service  has  approved  the  establishment 
of  Cahaba  River  National  Wildlife 
Refuge  to  (1)  conserve,  enhance,  and 
restore  the  native  aquatic  and  terrestrial 
community  characteristics  of  the  Cahaba 
River;  (2)  to  conserve,  enhance,  and 
restore  habitat  to  maintain  and  assist  in 
the  recovery  of  animals  and  plants  that 
are  listed  as  threatened  or  endangered 
species;  (3)  to  ensure  that  hunting. 
Tishing.  wildlife  observation,  wildlife 
photography,  and  environmental 
education  and  interpretation  are  the 
priority  general  public  uses  of  the  refuge 
when  providing  opportunities  for 
compatible  fish-  and  wildlife-oriented 
recreation;  and  (4)  to  encourage  the  use 
of  volunteers  and  to  facilitate 
partnerships  among  the  Service,  local 
communities,  conservation 
organizations,  and  other  non-federal 
entities  when  promoting  public 


awareness  of  the  refuge  s  resources  and 
those  of  the  National  Wildlife  Refuge 
System. 

Authority:  This  notice  is  published  under 
the  authority  of  the  Cahaba  River  National 
Wildlife  Refuge  Act,  Public  Law  106-331. 
and  the  National  Wildlife  Refuge  System 
Administration  Act  of  1996,  as  amended  (16 
U.S.C.  668dd-668ee). 

Dated:  D«>cember  16,  2002. 
Sam  D.  Hamilton, 

Regional  Director. 

|FR  Dor  02-32210  Filed  12-23-02;  8:45  ami 

BILUNO  COOe  4310-&5-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlite  Service 

Red  River  National  Wildlife  Refuge 

AOtNCY:  Fish  and  Wildlife  Service; 
Department  of  the  Interior. 

action:  Notice. 

SUMMARY:  The  Director  of  the  U.S.  Fish 
and  Wildlife  vService  has  approved  the 
establishment  of  Red  River  National 
Wildlife  Refuge,  located  along  the  Red 
River  Waterway  in  Caddo.  Bossier,  Red 
River,  Natchitoches,  and  De  Soto 
Parishes.  Louisiana. 

DATES:  This  action  was  effective  on 

Dec om her  L'3   2002 

FOR  t^jH^HER  :NfORMAT'10N  CONTACT 

George  Chandler.  Project  Leader,  Red 
River  National  Wildlife  Refuge,  c/o 
North  Louisiana  Refuges'  Complex. 
11372  Highway  143,  Farmerville. 
Louisiana  71241;  telephone:  318/726- 
4222.  fax;  318/726-^667.  e-mail: 
George  ChanHfpr&f-- ■ 

SUPPLEMENTARY  INFORMATION:  The 
Director  of  the  Fish  and  Wildlife  Service 
has  approved  the  establishment  of  Red 
River  National  Wildlife  Refuge  to 
provide  for  the  restoration  and 
conservation  of  native  plant  and  animal 
communities  on  suitable  sites  in  the  Red 
River  Valley,  including  restoration  of 
extirpated  species;  to  provide  habitat  to 
more  than  350  species  of  birds 
(including  migratory  and  resident 
waterfowl,  shorebirds.  and  neotropical 
migratory  birds),  aquatic  life,  and  a  wide 
array  of  other  species  associated  with 
river  basin  ecosystems;  and  to  provide 
technical  to  private  landowners  in  the 
restoration  of  their  lands  for  the  benefit 
of  fish  and  wildlife. 

Authority:  This  notice  is  published  under 
this  authority  of  the  Red  River  National 
Wildlife  Refuge  Act,  Pub.  L.  106-300.  and  the 
National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended  (16 
U.S.C.  668dd-668ee). 


Udltnl   Ufc  umber  16.200^. 
Sam  D.  Hamilton. 
Regional  Director. 
IKK  Doc  02-32211  Filed  12-20-02:  8:45  am) 

BILLMG  COOE  4310-SS-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV   930-4210-05,  N-5908C,  N-6721] 

Notice  of  Realty  Action:  Partial 
Transfer  of  Patent/Change  of  Use  for 
Recreation  and  Public  Purposes 

AGENCY;  ••;  .:■  ,iu  •.,',  ,,a;ivi  Maajgi'iuent. 
ACTION;  K     :iation  and  public  purpose 
partial  transfer  of  patent/change  of  use. 

SUMMARY:  The  following  described 
■^u.iiLki.  land  in  Las  Vegas,  Clark  County, 
Nevada  was  patented  to  the  Clark 
County  School  District  for  recreational 
or  public  purposes  under  the  provisions 
of  the  Recreation  and  Public  Purposes 
Act.  as  amended  (43  U.S.C.  869  et  seq.) 
in  Patent  #27-73-0067  (N-6721),  dated 
May  11,1973.  The  City  of  Las  Vegas,  a 
qualified  recreation  and  public  purpose 
holder,  proposes  to  develop  the 
transferred  land  as  a  public  park 
according  to  the  plan  of  development 
for  case  file  #N-59080.  The  school 
district  wishes  to  transfer  a  portion  of 
this  patented  land  to  the  City  of  Las 
Vegas.  The  change  of  use  will  be  from 
a  public  school  to  a  public  park. 

Mount  Diablo  Meridian,  Nevada 
T.  21  S..  R.  60  E..  sec  2.  SWV4NEV4SWV« 
Containing  10  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  partial  transfer  of 
patent/change  of  use  is  consistent  with 
current  Bureau  planning  for  this  area 
and  would  be  in  the  public  interest.  The 
patent,  when  transferred,  will  be  subject 
to  the  provisions  of  the  Recreation  and 
Public  Purposes  Act  and  applicable 
regulations  of  the  Secretary  of  the 
Interior,  and  will  contain  the  following 
reservations  to  the  United  States,  as 
detailed  in  the  original  patent:  and  will 
be  subject  to: 

1.  An  easement  30  feet  in  width  along 
the  south  boundary;  and  an  easement  30 
feet  in  width  along  the  west  boundary 
in  favor  of  the  City  of  Las  Vegas  for 
roads,  public  utilities  and  flood  control 
purposes. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Las  Vegas  Field  Office. 
4701  N.  Torrey  Pines  Drive,  Las  Vegas, 
Nevada.  For  a  period  of  45  days  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Retjister  interested  parties 
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md\  submit  ( oniment--  regarding  the 
jirn{)ii,st'(i  partial  transfer  of  patent 
change  of  usr  fur  i  lassifu  atmn  of  the 
land--  fn  tfic  Field  Manager,  4701  N 
I.ait\  Pine>  Unve.  Las  Vegas  Field 
( )tfice.  Las  Vegas,  Ne\  add  H91  30 

Classification  Comments  interested 
parties  mav  submit  comments  in\  nl\  ing 
the  suitabilit\  of  the  land  for  a  public 
park   ("nmments  on  the  classificatinn  are 
restriv  ted  to  whether  the  land  is 
p!i\  suallv  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
tiiture  use  or  uses  of  the  land,  whether 
the  u-e  is  (  onsistent  with  local  planning 
and  /nniiii;   or  if  the  use  is  consistent 
with  .state  and  Federal  programs. 

Afpia  ,::i    ;:  (.:  /;:;;if'r!?s   Interested 
parties  iri,i\  .suSnnit  iA)inmenls  regarcimg 
the  sp,.|  )fi(  use  proposed  in  the 
.ip[)li(  .itioii  anci  [)lan  of  de\elopment 
whether  the  BL.M  fiiil(!ued  proper 
administrative  pri'(  eiiures  in  reaching 
thede(isi(.n   or  am  other  faftor  not 
dire(  tK  reldteci  ti,  the  suitabdity  o!  the 
laiiii  ti  ir  ,1  puliiu   [iark 

.•\i!\  .id'.ersr  1  nriiiiients  will  be 
re\ie\\t.ii  in  tht-  ,Mate  Director. 


In  the  absenc  e  of  anv  adverse 
comments  the  ( lassification  of  the  land 
described  m  this  Notice  will  become 
effectu'e  bO  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  jiatent 
transfer  until  after  the  ciassifu.atiun 
becomes  effective. 

Dated:  October  22,  2002. 
Rex  WelU, 

.Assistant  Field  Manager,  Division  of  Lands, 
Las  Vegas,  NV. 
IPR  Dor  n2-:i21HR  Filfid  12-20-02;  8:45  am] 

BILLING  CODE  4510-MC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Concession  Contracts  and  Permits: 
Expiring  Contracts:  Extension  for  up  to 
One  Year 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Public  notice. 

summary:  Pursuant  to  the  terms  of 
existing  concession  perinits,  with  the 
exception  of  construction  on  National 


Park  Service  lands,  public  notice  is 
hereby  given  that  the  National  Park 
Service  intends  to  provide  visitor 
services  under  the  authority  of  a 
temporary  concession  contract  with  a 
term  not  to  exceed  December  31,  2003, 
or  until  such  time  as  a  new  contract  is 
awarded,  whichever  occurs  sooner. 

8UPPLEMENTARV  INFORMATION:  The 
permits  iist(i(i  ;',(.i,,\\  :-)c.\f  "'een 
extended  to  the  maximum  allowable 
under  36  CFR  51.23.  Under  the 
provisions  of  current  concession 
permits,  with  one  exception,  and 
pending  the  development  and  public 
solicitation  of  a  prospectus  for  a  new 
concession  permit,  the  National  Park 
Service  authorizes  continuation  of 
visitor  ser\'ices  under  a  temporary' 
concession  contract  for  a  period  not  to 
exceed  December  31,  2003,  or  until  such 
time  as  a  new  contract  is  awarded, 
whichever  occurs  sooner.  The  exception 
precludes  construction  on  National  Park 
Service  lands,  regardless  of  whether  the 
current  permit  authorizes  such  activity, 
the  temporary  contract  does  not  affect 
any  rights  with  respect  to  selection  for 
award  of  a  new  concession  contract. 


Concessioner  ID  No. 


GOGA002 

GOGA003 

GOGA004 

MORA004 

OLrM048 

OLVM057 

PORE001 

PORE002 

REDW001 

USAR001 


Concessioner  name 


Park 


Council  of  Amencan  Youth  Hostels  (Fort  Mason) 
Council  ot  Amencan  Youth  hostels  iFort  Barry)  .. 

Park  Host       

Jotin  P   Squires 

WilOwater  River  Tours  .■ 

Oiynnpic  Rati  ana  Guide  Service   

Drakes  Beach  Snack  Bar     

Five  BrooKs  Stables        

American  Yojtri  Hostels,  Inc  


Golden  Gate  NRA. 

GokJen  Gate  NRA. 

Golden  Gate  \'^^ 

Mount  Ra  "  e-  \a:ional  Park. 

Olympic  Nationa  Parx 

Olympic  Nationa  Pa-v 

Point  Reves  \a' c^a   Seashore 

Pom'  Re.es  \a':'a   Seashore. 

ReavN:,-,:>os  %a' O'la   '^ark. 


Division  of  Vocational  Rehabilitation I  b  S  S  Afizona  Memorial 


EFFECTIVE  DATE:  January  2.  2003 

FOR  FURTHER  INFORMATION  CONTACT: 
(  vnitiid  (  )r  iaiuio   d  im  essnui  Program 
Manager,  National  Park  Service,  1849  C 
Street,  NW  (2410),  Washington,  DC, 
20240.  Telephone.  202/513-7144. 

Dated:  November  26,  2002. 
Kii  hard  M   Cripe, 

Associate  Director,  Administration, 

Woriiforce  Development  and  Business 

Practices. 

ffcp  fir,,    (i?_<2iH  '  Filed  12-20-02;  8:45  am] 

BILLING  CODE  ii'.a   :&  M 


Concessioner  ID  No. 


CABR001 
CHIS002  . 

CHIS003 
CRMO001 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Concession  Contracts  and  Permits: 
Expiring  Contracts;  Extension  for  Up 
to  One  Year 

AGENCY:  Natiiinal  Park  Service,  Interior, 
action:  Public  notice. 

SUMMARY:  Pursuant  to  36  CFR  51,23, 
public  notice  is  here  by  given  that  the 
.National  Park  Service  proposes  to 
extend  the  following  expiring 
concession  contracts  until  December  31, 
2003,  or  until  such  time  as  a  new 
contract  is  awarded,  whichever  occurs 
sooner. 


Concessioner  name 


Cabrillo  National  Monument  Foundation  

Channel  Islands  Aviation,  In  

T'-uth  Aquatics   inc  

Craters  ot  the  Moon  Natural  History  Association 


SUPPLEMENTARY  INFORMATION:  All  of  the 

,.s;(>d  concession  authorizations  will 
expire  by  their  terms  on  or  before 
December  31,  2002.  The  National  Park 
Service  has  determined  that  the 
proposed  short-term  extensions  are 
necessary  in  order  to  avoid  interruption 
of  visitor  services  and  has  taken  all 
reasonable  and  appropriate  steps  to 
consider  alternatives  to  avoid  such 
interruption.  These  extensions  will 
allow  the  National  Park  Service  to 
develop  prospectuses  leading  to  the 
competitive  selection  of  concessioners 
for  new  long-term  concession  contracts 
covering  these  operations. 


Park 


Cabrillo  National  Monument 

Channel  Islanas  \a!  c- a  ^ark 
Channel  Islanos  Na'  :-a  '-a'^' 
Craters  of  the  ^'o.  -  Na; ca  '.'onument 


'HJ.4i) 
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Concessioner  ID  ^4o. 

GOGA007  

NAVO002  

KALA001  

LABECWI  

LACH002  

LACH004  

MORA001    

OLYM047  

OLYM064  

OLYM006  

PWROOOI  

ROLA003  

SEKI001  

SEKI005  

USAR002  

WHIS001  


Concessioner  name 

GokJen  Gate  National  Park  Association 

Hawaii  Natural  History  Association  

Molokai  Mule  Ride.  Inc   

Lava  Beds  Natural  History  Association 

The  House  That  Jack  Built  

McGregor  Mountain  Outdoor  Supply  .... 

Rainier  Mountaineenng.  Inc    

Allen  Rancoun  

Edward  Ruttiertord 

Hurncane  Ridge  Winter  Sports  Club      . 
SW  Parks  and  Monuments  Association 

Ross  Lake  Reson.  Inc  

Timothy  B  and  Patty  Lovem  

Mineral  King  Pack  Station 

Arizona  Memonal  Museum  Association 
Oak  Bottom  Marina  


ParV 


Golden  Gate  NRA 

Hawaii  Volcanoes  National  Park 

Kalaupapa  National  Historical  Park 

Lava  Beds  National  Monument 

North  Cascades  National  Park 

North  Cascades  National  Park 

Mount  Rainier 

Olympic  National  Park 

Olympic  National  Park 

Olympic  National  Park 

Pacific  West  Regional  Office 

Ross  Lake  NRA 

Sequoia-Kings  Canyon  National  Parks 

Sequoia-Kings  Canyon  National  Parks 

USS  Anzona  Memonal 

Whiskeylown-Shasta-Tnnity  NRA 


Mft'T  vt  :..AU    liiniian' 2.  200:^. 

fUH  KJRTHtH  iNf'jHMAriUN  ^ONTACT: 

Liynthia  Orlando,  Concession  Program 
Manager.  National  Park  Service,  1849  C 
Street,  NW.,  (2410),  Washington,  DC. 
20240.  Telephone  202/513-7144. 

Dated:  November  26.  2002. 
Richard  M.  Cripe. 

Associate  Director.  Administration. 

Workforce  Development  and  Business 

Practices. 

IFR  Doc.  02-32164  Filed  12-20-02:  8:45  am) 

BILLING  CODC  4310-70-M 


Concessional  ID  No. 


LAME001 
LACH003 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Concession  Contracts  and  Permits 
Expiring  Contracts;  Extension 

ACE  NO  y:  National  Park  Service,  Interior. 
action:  Public  notice. 

>  iMMARY:  Pursuant  to  the  terms  of 
.  Ai^iiiig  concession  contracts,  public 
notice  is  hereby  given  that  the  National 
Park  Service  intends  to  request  a 
continuation  of  visitor  services  for  the 
following  expiring  concession  contracts 
for  a  period  of  up  to  2  years,  or  until 
such  time  as  a  new  contract  is  awarded, 
whichever  occurs  sooner. 


Supplementary  information;  The 
contracts  Hsled  below  have  been 
extended  to  the  maximum  allowable 
under  36  CFR  51.23.  Under  the 
provisions  of  current  concession 
contracts  and  pending  the  development 
and  public  solicitation  of  a  prospectus 
for  a  new  concession  contract,  the 
National  Park  Service  authorizes 
continuation  of  visitor  services  for  a 
period  not-to-exceed  2  years,  or  until 
such  time  as  a  new  contract  is  awarded, 
whichever  occurs  sooner,  under  the 
terms  and  conditions  of  current 
contracts  as  amended.  The  continuation 
of  operations  does  not  affect  any  rights 
with  respect  to  selection  for  award  of  a 
new  concession  contract. 


Concessioner  name 


Forever  Resorts.  Inc  (Cottonwood  Cove) 
North  Cascades  Stehekin  Lodge  


Park 


Lake  Mead  NRA. 
North  Cascades  National  Park 
Complex 


EFFECTIVE  DATE:  l.iniiarv  2.  2003 
FOR  FURTHER  iN(-uHMATlON  LONIACT: 

Cynthia  Orlando,  Concession  Program 
Manager,  National  Park  Service,  1849  C 
Street.  NW.  (2410),  Washington,  DC 
20240,  Telephone  202/513-7144. 

Dated:  Novemtier  26.  2002. 
Richard  M.  Gripe, 

Acting  Asso<riate  Director,  Administration. 
Woriiforc.e  Development  and  Business 
Practices. 
jFR  Doc.  02-3216.'>  Filed  12-20-02;  8:45  am) 

BILLING  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Concession  Contracts  and  Permits 
Expiring  Contracts,  Extension 

agency:  National  Park  Service.  Interior. 
A    ton:  Public  notice. 

SUMMARY:  Pursuant  to  the  terms  of 
existing  concession  contracts,  public 
notice  is  hereby  given  that  the  National 
Park  Service  intends  to  request  a 
continuation  of  visitor  services  until 
December  31.  2003,  or  until  such  time 
as  a  new  contract  is  awarded,  whichever 
occurs  snnnnr 

supPLEMf  NTAP>  iNFQRMA'iON:  The 
conuacis  ;  iw  udvu  been 


extended  to  the  maximum  allowable 
under  36  CFR  51.23.  Under  the 
provisions  of  ciurent  concession 
contracts  and  pending  the  development 
and  public  solicitation  of  a  prospectus 
for  a  new  concession  contract,  the 
National  Park  Service  authorizes 
continuation  of  visitor  services  for  a 
period  not-to-exceed  December  31. 
2002,  or  until  such  time  as  a  new 
contract  is  awarded,  whichever  occurs 
sooner,  under  the  terms  and  conditions 
of  current  contracts  as  amended.  The 
continuation  of  operations  does  not 
affect  any  rights  with  respect  to 
selection  for  award  of  a  new  concession 
contract. 


Concessioner  ID  No 

Concessioner  name 

Park 

DEVA001         

Amfac  Hotels  &  Resorts  

Death  Valley  National  Park 

DEVA002  

Amtac  Hotels  &  Resorts 

Death  Valley  National  Park. 

Federal  Register '\'ol    67.  Nn    246    Mnnciaw  Dprpmbpr  2: 


MX) 


\' 


Concessioner  ID  No. 


Concessioner  name 


GOGA001     '  Blue  &  Gold  Fleet,  LP  

GOGA008    Louis  Restaurant  

LAME002  LaKesno^e  Trailer  Village  

LAME003  Seven  Resoris   mc    (Lane  Mead  Resort) 

LAME005      Foreve' Resons   mc   ^Caiiviie  Ba>    

LAMECX)€       Las  Vegas  Boai  Harbor  

lAME008       Ovenon  Beach  Resort  

lAMEOiC       Seven  Resorts   inc   i Echo  Bav  Resort)  .., 

MUWOOC"       ARAMARK  Leisure  


OLYM001   ARAMARK  Corp 

OLVM005       Crescent  West    inc 

OLVM008      Soi  Due  Hot  Springs 


Park 


•8241 


Golden  Ga'F  S"=a 
Golden  Go'»  ^"'- 
Lake  Meaa  NRA 
Lake  Meao  NRA 
Lake  Mear  \"- 
Lake  Mea-  '>"- 
Lake  '.'fa-:  %--         ' 
Lake  •.'■eac  \"^ 
Mulr  Woods  National  Monu- 
ment 
Olympic  National  Park. 
Olympic  National  Park. 
Olympic  National  Park. 


EFFECTIVE  DATE:   ■,i!!;..ir\    .:    JdO  ■(, 

FOR  FURTHER  INFORMATION  CONTRACT: 

Cynttiia  !  )ri.iiido.  Concession  Program 
\i:iiiat:iT    \..'iiiid'  Park  .Service,  1849  (, 
blri'i't.  .\\\  .  ,^4  10;.  Washington,  DC. 
20240.  Telephone  202/513-7144. 

Dated:  November  26.  2002. 
Ri(  hard  M.  Cripe. 

.  \....„.  .u/«  Director.  Administration, 

Workforce  Development  and  Business 

Practices. 

!FR  Dor  02-32166  Filed  12-20-02;  8:45  ami 

BiL._ING   CODE    i}":>    "•»   M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Concession  Contracts  and  Permits 
Expiring  Contracts;  Extension 

AGENCY:  Ndtiiiiiui  IrirK  ,st  rvice.  Interior. 
ACTION:  Public  notice. 


SUMMARY:  I'ur-uant  to  36  CFR  51.23, 
notice  [^  hiri'hn  given  that  the  National 
Park  Str\  u  <  uitends  to  extend  the 
followmt!  (  \}  ;riiig  concession  contract 

for  a  ptTii  kI     t  ;.)  t     'i  \  '.irs,  or  until 
su(;h  tiiiif  riv  „  lit'-.-.  .    ;iUfict  is  awarded, 
w  hu  hcMT  occurs  sooner. 
SUPPLEMENTARY  INFORMATION:  The 

I  Miu  t-'>M(iii  nuit\yri/>'.\h'ii  >  xjifes  on  its 


terms  in  2002.  The  National  Park 
Service  has  determined  that  the 
proposed  3-year  extension  is  necessary 
in  order  to  avoid  interruption  of  visitor 
services  and  has  taken  all  reasonable 
and  appropriate  steps  to  consider 
alternatives  to  avoid  such  interruption. 
This  extension  will  allow  the  National 
Park  Service  to  complete  a  Commercial 
Services  Plan  for  a  new  and  expanded 
concession  development,  and  to 
develop  a  prospectus  leading  to 
competitive  selection  for  a  new  long- 
term  concession  contract  that  will  be 
consistent  with  the  to-be-determined 
decisions  of  the  Commercial  Services 
Plan. 


Concessioner  ID  No. 


LAVO001 


Concessioner  name 


California  Guest  Services.  Inc 


Park 


Lassen  Vok^nk:  National  Park. 


EFFECTIVE  DATE:  January  2.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cyiittiid  (  JiiaiHii'   I  iiiu  ''^--liiii  i'li  igitiiii 
Manager,  National  Park  Service,  1849  C 
Street,  NW.,  (2410),  Washington,  DC 
20240,  Telephone  202/513-7144. 

Dated:  November  26.  2002. 

Kii  h.ird  M    (  ripe. 

Associate  Director.  Administration, 

Workforce  Development  and  Business 

Practices. 

■'R  r>       ■>:   12167  Filed  12-20-02;  8:45  ami 

BILLING  CODE  «310-70-4« 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Concession  Contracts  and  Permits: 
Expiring  Contracts:  Extension 

AGENCY:  \atRinai  FarK  .^t;ivice.  Interior. 
ACTION;  i'liblic  notice. 

SUMMARY:  Pursuant  to  36  CFR  51.23. 
notice  is  hereby  given  that  the  National 
Park  Service  intends  to  extend  the 
following  expiring  concession  contracts 
for  a  period  of  up  to  2  years,  or  until 
such  time  as  a  new  contract  is  awarded, 
whichever  occurs  sooner. 


SUPPLEMENTARY  INFORMATiON:  All  of  the 
listed  concession  authorizations  will 
expire  on  December  31.  2002.  The 
National  Park  Service  has  determined 
that  the  proposed  short-term  extensions 
are  necessary  in  order  to  avoid 
interruption  of  visitor  services  and  has 
taken  all  reasonable  and  appropriate 
steps  to  consider  alternatives  to  avoid 
such  interruption.  These  extensions  will 
allow  the  National  Park  Service  to 
develop  prospectuses  leading  to  the 
competitive  selection  of  concessioners 
for  new  long-term  concession  contracts 
covering  thesfe  operations. 


Concesskjner  ID  No. 


LAME007 


LAME009 


Concessioner  name 


Lake  Mohave  Resort 


Temple  Bar  Resort 


Park 


Lake  Mead 

NRA 
Lake  Mead 

NRA 


:'HJ4J 


KtMi.T.il  Kf.'isliT  'Vol.  r.' 


\>'' 


:i.. 


:()(i:  'NutK 


tfftcnvt  DATE'  '  tr:-!!"/ ■^    ;"»o  i 

fOH  FURTHER  INFORMATION  COMACT 

Cynthia  tJrIando.  Concession  Frugraxn 
Manager,  National  Park  Service.  1849  C 
Street.  NW  (2410).  Washington.  DC 
20240.  Telephone  202/513-7144. 

Dated:  November  26.  2002 
Richard  M.  Cripe, 

Acting  Asstx-iale  Diivrlor.  Administration. 

Workforce  Development  and  Business 

Practices. 

|FR  I).h:  02-321fi8  Filed  12-20-02;  8:45  ami 

BMJJNO  COOE  4310-7«>-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Environmental  Statements.  Notice  of 
Intent    Canaveral  National  Seashore 
FL.  General  Management  Plan 

AGENCY;  .\dtii)ual  I'dik.  Service. 
action:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement 
for  the  general  management  plan  for 
Canaveral  National  Seashore.  Titusville. 
Florida. 

summary:  Pursuant  to  section  102  (2)(c) 
(jf  till'  National  Environmental  Policy 
Act  of  1969  and  the  National  Park 
Service  (NPS)  Direc:tor's  Orders  2  and 
12.  the  NPS  will  prepare  a  Draft 
Environmental  Impact  Statement  (EIS) 
for  the  General  Management  Plan  for 
Canaveral  National  Seashore.  The  EIS 
will  assess  potential  environmental 
impacts  associated  with  various  types 
and  levels  of  visitor  use  and  resource 
management  within  the  Seashore.  Some 
of  the  issues  include:  [Developing 
adequate  facilities  for  interpretation  and 
visitor  protection;  Addressing  increased 
visitation:  Protection  of  vulnerable 
aquatic  resources:  Assessing 
transportation  and  picnicking  needs: 
Considering  and  assessing  cooperative 
ventures  with  civic  and  academic  and 
government  entities;  Evaluating  the 
adaptive  use  of  former  retained  use 
estates. 

DATES:  The  NPS  will  conduct  public 
scoping  meetings  in  the  local  area 
(Titusville  or  New  Smyrna  Beach)  to 
receive  input  from  interested  parties  on 
issues,  concerns,  and  suggestions 
pertinent  to  the  management  of 
Canaveral  National  Seashore. 
Suggestions  and  ideas  for  managing  the 
cultural  and  natural  resources  and 
visitor  experiences  at  Canaveral 
National  Seashore  are  encouraged. 
Locations,  dates,  and  times  of  public 
scoping  meetings  will  be  published  in 
local  newspapers  and  may  also  be 
obtained  by  contacting  the  park.  This 
information  will  also  be  published  on 


the  General  Management  Plan  web  site 
for  Canaveral  National  Seashore  at  http:/ 
/www. nps.gov/cana.  The  comment 
period  for  each  of  these  meetings  will  be 
announced  at  the  meetings  and  will  be 
published  on  the  Canaveral  National 
Seashore  General  Management  Plan 
Web  site  at  http://www.nps.gov/cana. 

ADDRESSES:  Scoping  suggestions  should 
Of  submitted  to  the  following  address  to 
ensure  adequate  consideration  by  the 
Service:  Superintendent.  Canaveral 
National  Seashore.  308  Julia  Street. 
Titusville.  FL  32796 

K)H  PURTHER  INFORMATION  CONTACT: 

Superintendent.  Canaveral  National 
Seashore.  308  Julia  Street.  Titusville,  FL 
32796.  Telephone:  (321)  267-1110. 

SUPPLEMENTARY  INFORMATION    A  General 
Managumunt  I'lan  was  completed  for 
Canaveral  National  Seashore  in  1981. 
Many  changes  have  occurred  since  that 
time  and  the  plan  is  in  need  of  revision. 
Several  new  areas  have  been  opened  for 
visitation  and  the  park  is  facing  critical 
issues  not  addressed  in  the  1981 
General  Management  Plan.  The  Draft 
and  Final  General  Management  Plan 
and  Environmental  Impact  Statement 
will  be  made  available  to  all  known 
interested  parties  and  appropriate 
agencies.  Full  public  participation  by 
federal,  state,  and  local  agencies,  as  well 
as  other  concerned  organizations  and 
private  citizens,  is  invited  throughout 
the  preparation  process  of  this 
document. 

Our  practice  is  to  make  the  public 
comments  we  receive  in  response  to 
planning  documents,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  If  you  wish  for 
us  to  withhold  your  name  and/ or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment  Anonymous  comments  will 
be  included  in  the  public  record. 
However,  the  National  Park  Service  is 
not  legally  required  to  consider  or 
resfjond  to  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  including 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

The  responsible  official  for  this 
Environmental  Impact  Statement  is  Jerr\' 
Belson.  Regional  Director.  Southeast 
Region.  National  Park  Service.  100 
Alabama  Street  SW.  1924  Building. 
Atlanta.  Georgia  30303. 


Dated   Sculemfjer  6.  2002. 
W.  Thum.is  Hmh*  n. 

Acting  Hegiuixil  Director,  Southeast  Region. 
(FR  D™    02-32169  Filed  12-20-02;  8:45  ami 
BILLING  COOE  4310-7(M> 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Environmental  Impact  Statements, 
Dayton  Aviation  Heritage  National 
Historical  Park,  Ohio 

AGENCY:  National  Park  Service,  ' 

Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  for  the 
general  management  plan  amendment 
for  Dayton  Aviation  Heritage  National 
Historical  Park.  Ohio. 

summary:  Under  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (42  use.  4321  et  seq.).  the 
National  Park  Service  (NPS)  is  preparing 
an  environmental  impact  statement 
(EIS)  for  the  general  management  ['\,ii) 
amendment  for  Dayton  Aviation 
Heritage  Natinna]  Historical  Prtrk 
(DAAV).  This  effort  will  result  m  a 
comprehensive  general  rn.in.i^(iii<'ni 
plan  that  encompas.sp^  [  r- s.-rxati  >ii    it 
natural  and  cultural  n'>  .un  t  s   \  iMtnr 
use  and  interpretation,  roads,  and 
facilities.  In  cooperation  with  the 
United  States  Air  Force  at  Wn^lit- 
Patterson  Air  Force  Base  (WI'AIB) 
attention  will  also  be  civcn  td  ro'.mirces 
outside  the  boundarii-     !  I)  A  X\  thit 
affect  the  integrity  of  l),\.\\    M.ii   i 
issues  to  be  addressed  in  th.  lis 
include  boundary  adjustn.ii!     :.    inMe 
geographic  areas;  motorized  vnIUvU- 
access  between  the  Wright  Memorial 
and  Huffman  Prairie  Flying  Field; 
management  of  resources  in  The  Wright 
Cycle  Company  complex:  the  most 
appropriate  designation  for  the  Paul 
Laurence  Dunbar  House  site;  and 
DAAV/partnership  staffing, 
responsibility,  and  functions. 
DATES:  The  NPS  will  accept  comments 
through  February  6.  2003. 
ADDRESSES:  Information  will  be 
available  for  public  review  and 
comment  in  the  office  of  the 
Superintendent.  Dayton  Aviation 
Heritage  National  Historical  Park,  22 
South  Williams  Street,  Dayton.  Ohio 
4S40q 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Blake.  Superintendent.  Dayton 
Aviation  Heritage  National  Historical 
Park.  PO  Box  9280.  Wright  Brothers 
Station.  Dayton,  OH  45409,  (937)  225- 
7705. 
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SUPPUEMENTARY  INFORMATION:  The 
\Viit;ht  Cvcle  Company  Complex 
UK  iuiif-  Till  \Vrit;ht  Cvcle  Company 
buiiiiiiiu  tin-  \\  nght-Dunbar 
Interpretive  Center,  the  Aviation  Trail 
Visitor  Center,  and  two  historic 
residential  structures.  Several  boundary' 
adjustments  have  been  suggested  to 
facilitate  and  improve  the  management 
and  functionality  of  DAAV 

There  are  84.41  acres  within  the 
actual  limits  of  the  Huffman  Prairie 
Flying  Field.  The  flying  field  and 
surrounding  lands  are  owned  by  the 
U.S.  Air  Force  and  are  part  of  WPAFB. 
It  may  be  appropriate  to  expand  the 
boundaries  of  DAAV  at  this  site  to 
facilitate  management  and  improve 
access  and  interpretation.  Expansion  or 
modification  of  the  existing  boundaries 
would  require  amendment  of  DAAV's 
authorizing  legislation  by  Congress.  The 
27-acre  Wright  Memorial  is  on  VVP.AFB 
and  is  not  within  the  current  boundaries 
established  for  DAAV.  However. 
DAAV's  authorizing  legislation  states, 
"the  Secretary  may  provide 
interpretation  of  Huffman  Prairie  Flying 
Field  on  Wright  Brothers  Hill,  Wright- 
Patterson  Air  Force  Base.  Ohio." 
Through  an  agreement  w  ith  the  Air 
Force,  the  NPS  will  staff  and  provide 
interpretive  exhibits  and  programming 
at  the  Huffman  Prairie  Flying  Field 
Interpretive  Center,  an  Air  Force  facility 
constructed  on  Wright  Brothers  Hill. 
Possible  boundary  change  options  in 
this  area  could  include,  but  may  not  be 
limited  to:  expanding  DAAV  to  include 
the  entire  27-acre  Wright  Memorial  site: 
expanding  DAAV  to  include  only  the 
portion  of  the  site  that  includes  the 
visitor  center;  and  expanding  DAAV  to 
include  additional  lands  outside  of  the 
Wright  Memorial  in  the  vicinity  of  the 
southwest  end  of  the  proposed  Gateway 
Project.  Expansion  or  modification  of 
the  existing  boundaries  would  require 
amendment  of  DAAV's  authorizing 
legislation  by  Congress.  Huffman  Prairie 
Flying  Field  currently  is  within  a  secure 
area  of  WPAFB.  The  general 
management  plan  amendment  will 
consider  alternatives  for  providing 
access  to  Huffman  Prairie  Flying  Field 
and  for  linking  the  interpretive  center  at 
the  Wright  Memorial  with  the  flying 
field  site.  Alternatives  could  range  from 
no  additional  action  to  constructing  any 
one  of  six  proposed  configurations  for 
the  Gateway  Project,  which  could 
include  a  bridge  across  State  Route  444 
and  Kauffman  Avenue. 

The  general  management  plan 
amendment  will  investigate  the  most 
appropriate  designation  to  convey  the 
Paul  Laurence  Dunbar  story. 

Although  Dunbar  was  a  friend  of  the 
\Vright  brothers  and  a  classmate  of 


Orville  Wright,  he  had  little  connection 
with  the  (ie\elopment  of  aviation  in 
Dayton.  .MurenN  er  DAAV's  ability  to 
present  Dur.li.ir  >■  importance  as  the  first 
African-.^ineni  an  to  gain  widespread 
recognition  for  his  literarv' 
accomplishment  may  be  obscured  by 
the  aviation  theme  of  the  remainder  of 
DAAV.  The  NPS  is  committed  to 
ensuring  the  protection,  preservation, 
and  interpretation  of  Paul  Laurence 
Dunbar's  home  as  a  unit  of  the  National 
Park  System  and  is  interested  in 
determining  the  designation  that  will 
most  effectively  assist  the  NPS.  in 
partnership  with  the  Ohio  Historical 
Society  in  achieving  that  objective. 
Options  could  include  continuing  the 
site's  current  status  as  part  of  the  DAAV, 
or  designating  a  separate  Paul  Laurence 
Dunbar  National  Historic  Site.  In  the 
latter  case,  the  general  management  plan 
amendment  will  determine  if  the  site 
should  be  administered  in  conjunction 
with  or  separately  from  DAAV. 

Adjacent  to  the  Wright  Cycle 
Company,  at  26  and  30  South  Williams 
Street,  are  two  historic  houses  owned  by 
the  city  of  Dayton.  The  City  Commission 
has  voted  to  donate  these  properties  to 
DAAV  and  DAA\'  is  now  working  with 
the  citv  to  complete  the  legal  transfer. 
While  the  people  who  lived  at  26  South 
Williams  were  neighbors  and 
documented  acquaintances  of  the 
Wright  brothers,  the  house  and  family 
do  not  have  critical  significance  related 
to  the  Wright  brothers'  story.  The 
general  management  plan  amendment 
will  address  whether  the  structure 
should  be  rehabilitated  or  restored,  and 
establish  the  most  appropriate  use. 

The  house  at  30  South  Williams  Street 
has  been  rehabilitated  by  the  city  of 
Dayton  and.  as  an  interim  use,  is  serving 
as  the  DAAV  headquarters  and  offices 
for  the  Dayton  Aviation  Heritage 
Commission.  The  general  management 
plan  amendment  will  address  the 
structure's  most  appropriate  use  after 
operational  activities  move  to  the 
Hoover  Block. 

The  NPS  has  multiple  partners  in  the 
ownership  and  operation  of  DAAV.  The 
general  management  plan  amendment 
will  evaluate  alternatives  for 
responsibilities  and  functions, 
potentially  including  staffing  issues, 
with  the  U.S.  Air  Force.  Ohio  Historical 
Society.  Carillon  Historical  Park,  and 
Aviation  Trail.  Inc.;  ensuring  security  at 
WPAFB;  and  providing  space  for  storage 
and  maintenance  at  the  Wright  Cycle 
Company/Hoover  Block  Complex. 
Additional  issues  to  be  addressed  in  the 
EIS  may  be  identified  during  the 
scoping  process.  Federal.  State,  and 
local  agencies,  individuals,  and 
organizations  are  invited  to  participate 


in  the  scoping  process.  That  process 
includes: 

Identification  of  potential  issues. 

Identification  of  potential  impact 
topics,  and  topics  to  be  analyzed  in 
depth. 

Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

Public  scoping  will  begin  in 
September.  Public  notice  of  scoping 
processes  such  as  meetings  and  open    * 
houses  will  be  issued.  A  newsletter  will 
be  prepared  which  details  the  issues 
identified  to  date.  Copies  of  the 
newsletter  may  be  obtained  from 
Superintendent,  Dayton  Aviation 
Heritage  National  Historical  Pari^.  22 
South  Williams  Street,  Da>-ton.  Ohio 
45509. 

If  vou  wish  to  comment  on  the 
scoping  newsletter  or  on  any  other 
issues  associated  with  the  plan,  you 
may  submit  your  comments  by  any  one 
of  several  methods.  You  may  mail 
comments  to  Superintendent.  Dayton 
Aviation  Heritage  National  Historical 
Park,  PO  Box  9280,  Wright  Brothers 
Station.  Dayton.  OH  45409.  You  may 
also  comment  via  the  Internet  to 
DAAV_GMPA@nps.gov.  Please  also 
include  your  name  and  return  address 
in  your  Internet  message.  Request  a 
return  receipt  when  you  prepare  your 
message  and  a  confirmation  should  be 
forwarded  back  when  your  message  is 
received.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  us  directly  at  (937)  225-7705 
and  ask  for  Ann  Honious.  Finally,  you 
mav  hand-deliver  comments  to  22  South 
Williams  Street.  Dayton.  Ohio.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 

Individual  respondents  may  request 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  October  22.  2002. 
William  W.  Schenk. 
Regional  Director,  Midwest  Region. 
|FR  n™    n2-.12170  Filed  12-20-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  AvailabiliTy  ot  Draft  Director's 
Order  Concerning  National  Park 
Service  Policy  and  Procedures  (or 
Floodplam  Management 

Ai.eNt  v:  Ndtiuaal  1 'ark  bur  vice,  Interior. 
a    'ION   Notice  of  availability. 


summary:  The  National  Park  Service 
(NFS)  has  prepared  a  draft  Director's 
Order  that  provides  policy  and 
procedures  in  compliance  with 
Executive  Order  11988  (Floodplain 
Management)  for  implementing 
floodplain  protection  and  management 
actions  in  units  of  the  National  Park 
System.  Executive  Order  11988  requires 
that  each  agency  develop  agency- 
specific  guidance  for  floodplain 
management.  This  draft  Director's  Order 
will  replace  all  previously  issued  NFS 
floodplain  management  guidance  and 
related  instructions.  The  draft  Director's 
Order  maintains  the  existing  NFS  policy 
of  preserving  floodplain  values  and 
minimizing  potentially  hazardous 
conditions  associated  with  flooding. 
When  adopted,  the  policy  and 
procedures  will  apply  to  all  units  and 
programs  of  the  national  park  system. 
DATES:  Written  comments  will  be 
accepted  until  February  21,  2003. 
ADDRESSES:  Submit  comments  to  Gary 
Smillie  via  e-mail  at 
gary_smillie@nps.gov,  or  via  ground 
mail  at  1201  Oakridge  Drive,  Fort 
Collins.  CO  80525;  or  via  telefax  at  970- 

FOH  FURTHER  iNFOHMAriON  CONTACT:  This 

Director's  Order  (D.O.)  and  a  companion 
procedural  manual  will  replace 
floodplain  management  guidance  issued 
in  1993  for  implementing  Executive 
Order  11988,  Floodplain  Management. 
Procedures  and  policies  provided  in  this 
draft  DO.  have  been  modified  and 
updated  but  remain  similar  to  the  1993 
guidance  document.  The  draft  D.O.  is 
consistent  with  existing  requirements. 
Department  of  the  Interior  policy,  and 
the  2001  edition  of  the  NFS 
Management  Policies. 

This  DO.  will  help  Park  Service  field 
managers  meet  their  responsibilities  for 
implementing  the  requirements  of 
Executive  Order  11988,  Floodplain 
Management.  The  D.O.  will  also  clarify 
the  responsibilities  of  key  NFS 
personnel  in  implementing  the 
floodplain  policies  and  procedures. 

Executive  Order  11988  requires  each 
agency  to  have  regulations  or 
procedures  in  place  to  explain  how  the 
agency  will  pursue  the  non-hazardous 
use  of  floodplains.  Because 


inappropriate  floodplain  use  and 
development  can  jeopardize  health  and 
safety  and  result  in  costly  property 
damage  and  the  loss  of  important 
habitat,  the  Executive  Order  requires 
agencies  to  provide  leadership  and  take 
action  to  reduce  the  risk  of  flood  loss: 
minimize  the  impacts  of  floods:  and 
restore  and  preserve  natural  floodplains. 

The  draft  Directors  Order  and  the 
companion  procedural  manual 
(Procedural  Manual  77-2)  may  be 
viewed  on  the  Internet  at  www.nps.gov/ 
policy/DOrders/75A.htm  and 
www.nature.nps.gov/manual77-22, 
respectively.  Printed  copies  may  also  be 
requested  by  contracting  Gary  Smillie  at 
the  address  given  above. 

There  may  be  circumstances  in  which 
we  would  withhold  from  the  record  an 
individual  commenter's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
K»>ijiiinin^'  "f  vmir  <  "nini'Tit. 

SUPPL£ME.NTARY  INFORMATION:  Gary 
Smillie  at  970-225-3522. 

Dated:  November  26.  2002. 
Michael  Soukup, 

Associate  Director  for  Natural  Resource 
Stewardstiip  and  Science. 
IFR  Do(    02-.32239  Filed  12-20-02:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  23,  2002.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  Historic 
Places,  National  Park  Service,  1849  C  St 
NW,,  2280,  Washington,  DC  20240;  by 
all  other  carriers.  National  Register  of 
Historic  Places.  National  Park  Service, 
1201  Eye  St.  NW.,  8th  floor,  Washington 
DC  20005;  or  by  fax,  (202)  343-1836. 


U  ntten  or  faxed  comments  should' be 
submitted  by  January  7,  2003. 

(  ,inii  I)    Sliuil. 

keeper  of  the  National  Register  of  Historic 
PInrrs 

.\  K  K  \  N  s  \  s 

Cross  County. 

Wiltsburg  Fortiruation.  (Little  Rock 
Campaign  of  1863  MPS).  Address 
Restricted.  Wittsburg.  02001626. 

Ouachita  County, 

Tate's  Bluff  Fortification,  (Little  Rock 
Campaign  of  1863  MPS),  Address 
Restricted.  Tates  Bluff,  02001628. 

Pulaski  County, 

Bayou  Melu  (Reed's  Bridge)  BaltleField, 
(Little  Rock  Campaign  of  1863  MPS),  AR 
Ifil  at  Bavrni  Mfito,  Jacksonville,  02001627. 

V  .111  Huitn  (  i)uiil\ . 

Damascus  CXX  Camp,  Co.  No.  3781  Historic 
District,  Camp  Hill  Rd..  Damascus, 
02001631. 

CONNECTICUT 

Niw  H.iM-n  County 

NoiUiiv-i.i  Center.  Rouglily  along  Middletown 
Ave.  and  parts  of  Old  Post  Rd..  North 
Branford.  02001629 

Piatt.  Ci)l.  Asa.  House.  2  Tyler  City  Rd.. 
Orange.  02001630. 

crnRcw 

Cui  lull  Cuuiity, 

North  Villa  Rica  Commercial  Historic 
District.  Roughly  bounded  by  Southern 
Railroad.  North  Ave.,  and  East  Gordon  and 
West,  Church  Sts..  Villa  Rica,  02001635. 

Clarke  County, 

Athens  Manufacturing  Company,  585  While 
Circle,  Athens.  02001634. 

Decatur  County, 

.Mien  Mercantile  Company,  102  Main  St., 
riimnx.  02001632. 

Vaidosta  Commercial  Historic  District 

(Boundary  Increase).  Roughly  bounded  by 
-  Valley,  Lee.  and  Toombs  Sts.  and  Crane 
Ave..  Vaidosta.  02001633. 

LOUISIANA 

Vernon  Parish, 

Smart,  Edmond  Ellison.  House.  301  S.  1st. 
St..  Leesville.  02001636. 

NFWYORK 

lil  iiiilllr  (   iitlllly. 

Building  at  171-177  Clinton  Street,  171-177 
Clinton  St..  Binghamton.  02001641. 

Cayuga  County, 

First  Baptist  Church  of  Weedsport.  (Historic 
Designed  Landscapes  of  Syracuse  MPS), 
Liberty  St..  Weedsport.  02001640. 

Cortland  County. 

Union  Valley  Congregational  Church.  Union 
Valey  Cross  Rd..  Taylor.  02001639. 
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Delaware  County, 

Sherwood  Kamilv  Estate,  484  S.^)trwuod  Rd.. 

Dehh. 02001648. 
Stratton,  Walter.  House,  New  Kingston 

Mountain  Rd.,  Roxbury,  02001660. 

Greene  County. 

lOOl-  HhI;   bA2^  Mdin  St.,  Hunter,  02001642. 

Monroe  County. 

frtli  Mapie^  Miniature  Golf  Course.  4083 
(  ulver  Kd    SeH  Breeze.  02001653. 

Montgomery  County. 

Frev  House,  NY  5.  Palalme  Bridge.  02001644 
Neliiston  Sihool,  Stonf  .Arabia  St     Nelliston 
02001645 

Niagara  County. 

North  Ridge  I'niled  Methodist  Church 
(Cobblestone  Art.hitei  lure  of  New  York 
.State  MPS),  3930  North  Ridge  Rd  .  North 
Ridge   02001 B49 

Onondaga  County. 

Onondaga  Park.  (Historu  Designed 

Landscapes  of  Svrac  use  MPS)  Roughly 
bounded  bv  Roberts  Ave  .  Crosett  St 
Onondaga  Ave.  and  W   Colvin   St 
Onondaga  and  .South  .^ve  ,  and  Onondaga 
St  .  Syracuse.  02001657. 

Ontario  County, 

Huffman,  William,  Cobblestone  House. 
(Cobblestone  Art.hitet  ture  of  New  York 
State  MPS)    lOM  Townlme  Rd  .  Phelps 
02001M" 

Rockland  County. 

Dederer  Stone  House — Sfonehursf   82 
Rockland  Rd     Orangetown   02001650 

Savler   Michael.  Stone  House   Blue  Hill  Kd 
Orangetown   02001654. 

Schoharie  County, 

Callupville  Evangelical  Lutheran  Church 
980  NY  443,  Callupville  02001652 

Old  Stone  Fort.  145  Fort  Rd..  Schoharie. 
02001643. 

Seneca  County. 

First  Baptist  Church  of  Interlaken,  8414  .Mam 

St     Interlaken   02001655 
Hosier.  William.  House.  3832  N'»  414. 

Fayette.  02001662 

Tioga  County, 

Maise\  V  alley  Grand  Army  of  the  Republic 
Met  tii:g  Hall,  Hamilton  Valley  Rd..  Tioga 
Center,  02001646. 

Ulster  County, 

Terwilliger— Smith  Farm,  160Cherrytown 
Kd..  Rochester,  02001658. 

VVavne  County, 

hdsi  Palmyra  Presbyterian  Church,  2102 
Whitbeck  Rd..  East  Palmyra.  02001651. 

West!  hesler  (  ountv  . 

Wildcliff.  42  Wildcliff  Rd.,  New  Rochelle. 
02001656. 

NORTH  CAROLINA 

Buncombe  County.  West  End  Historic 
District,  Roughly  bounded  by  Club.  Trade, 
Roberts  Sts.,  and  Park  Ave..  Asheville. 
02001664. 


Cleveland  County, 

East  Marion — Belvedere  Park  Historic 
District,  Roughlyb  bounded  by  Cline, 
Chestnut,  E,  Manon  Sts..  Edgemont  Ave. 
Belvedere  Aves..  and  Elizabeth  Rd.. 
Shelby,  02001667. 

Forsyth  Count\'. 

Downtown  .Nortn  Historic  District.  Roughly 
bounded  by  W.  Fifth.  W  Eighth,  N.  Main 

and  N  Cherr\  Sts    Winston-Salem, 
02001669 
Oak  Grove  School.  Oak  C^ro\e  Circle.  0  3  mi 
E  of  )ct   with  Bethabara  Rd..  Winston- 
Salem.  02001668 

Guilford  County, 

Wadsworth  rx)ngregationa!  Church,  1301 

Rock  Creek  Dairv  Rd  ,  Whitsatt,  02001659 

Henderson  County, 

Lenox  Park  Historic  District.  (Henderson\  liii- 
MPS)   Roughlv  bounded  b\  Allen   Spnng 
and  S  Whitted  Sis    and  Southern  RR.. 
Henderson VI lie  02001661 

Hertford  County, 

Parker,  King,  House   304  Mount  Moriah  Rd 
Wmton   02001 66J 

OREGON 

Multnomah  County, 

Rae  Selling  Berrv  Garden  and  House   11505 
SW  Summerville  Ave    Portland   02001637 

Polk  County. 

Beuiah  Methodist  Episcopal  C  hun  h   242 
North  Main    Fallf  Cit\    O2O016,iB 

VIRGINIA 

Frederick  County. 

Homespun   949  Cedar  Cj'eeK  Crarle. 
Winchester   02001671 

Hanover  County, 

Spnng  Green   2160  Old  Church  Rd.. 

Merhanusville   02001672 

RichmorKl  Independent  city, 

Union  Hill  Historic  District.  Roughly  2Dth, 

2l8t,  22nd,  23rd,  24th  25fh,  Jessamine. 

Pink,  Burton,  Camngton,  Cedar,  Clay. 

Jefferson.  Leigh.  M.  O,  Sts.  Richmond 

(Independent  City).  02001670. 

WISCONSIN 

)efferson  County, 

Hebron  Town  Hall,  W3087  Green  Isle  Dr.. 
Hebron,  02001666. 

Kenosha  County, 

Alford  Park  Warehouse,  1885  Sheridan  Rd.. 
Kenosha.  02001665. 

[FR  Doc.  02-32171  Filed  12-20-02;  8:45  am) 

BILUNG  CODE  4310-7&-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places: 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
m  the  National  Register  were  received 
bv  the  NationaJ  Park  Service  before 
December  ~   2CX)2  Pursuant  to  section 
60  ]  3  of  36  CFR  part  60  wntlen 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  ma\  be 
forwaraed  bv  Uniteo  States  Postal 
.Service,  to  the  National  Register  Histonr 
Places.  National  Park  ServK;e   184S  C 
St  ,  NW'    2280.  Washington  DC  20240; 
bv  all  other  earners,  National  Register  of 
Historic  Places,  National  Park  .Service 
1201  Eve  St  .  NW    8th  floor 
Washington  DC  20005   or  b\  fax   202- 
343-1836  Wntten  or  faxed  comments 
should  be  submitted  bv  )anuar\  "   2003 

Beth  L   Savage 

Acting  KetptT  oU.hf  \oUu:ii:.  ht-pswr  of 
Historic  Pioci'S 

coN?>rt;cTicnr 

Litchfield  Counlv 

Water  Street  Hist<..r.(  rtistric'  RuughH  filong 


Water  Si     frop^  ^.r  ,,;rt  r 
Tomngion   02001698. 

INTDIANA 


V   ,'';\»pe'.  '.  .S; 


Wavne  Countv 

Ree\  eslor  '-'iat  t  .Historu   iJistnc.    Bounaed 
bv  S.'!i!i    F    South  E.  Sr.itt-,  ifi!.'   and  S. 
23ra  Sis    Richmond  C20<''(i^- 

KANSAS 

Atchison  Countv 

Campbell  Chapel  AME  Church,  715  Atchison 
St.,  Atchison,  02001701. 

Hamilton  County 

MennoCommunitv  Hall.  (New  Deal-Era 
Resources  of  Kansas  MPS)  NE4.  NE4.  NE4, 
NE4.  S.  15,  T.  265.  R.  49W.  Kendall, 
02001700 

Sedgwick  Counts 

International  Harvester  Building.  355  N.  Rock 
Island  Ave/803-811  E.  Third  St..  Wichita, 
02001702 

MINNESOTA 

{ ,ass  I  ount\ 

Conservation  Building  {Federal  Relief 
Construction  in  Minnesota  MPS  AD),  205 
Minnesota  Ave,  Walker,  02001706. 

Otter  Tail  County 

Craigie  Flour  Mill  Historical  Marker  (Federal 
Relief  Construction  in  Minnesota  MPS 
AD).  MN  78  at  Balmoral  Cr..  Otter  Tail 
Township,  02001704. 


7H24t. 


I  ('<it'ral   K»*t;istcr    \' 


\c 


\' 


11. 


l{)i)2  'N'dtii  t's 


Scoit  County 

Maka  Yusola,  Address  Restricted,  Savage, 
02001703. 

Stevens  County 

West  Central  School  of  Agriculture  and 
Experiment  Station  Historic  District.  600  E. 
Fourth  St  ,  Morris,  02001707. 

Wabasha  County 

Walnut  Street  Bridge,  W  end  of  Walnut  St.. 
Mazeppa.  02001705. 

MISSdt'KM 

J)l.  Louis  Indejjuiident  City 

DeHodiamont,  Emmanuel,  House,  951  Maple 
Place,  St.  Louis  (independent  City). 
02001708 

NEV\  -1 1  ikn 

Greene  County 

Strong.  Elijah.  House,  12278  NY  23,  Ashland 
02001711. 

Ki'iisselaer  County 

Fire  Alarm,  Telegraph  and  Police  Signaling 
Building,  67  State  St.,  Troy,  02001714. 

Sullivan  County 

German  Presbyterian  Church  and  Hortonville 
Cemetery.  CR  121  and  CR  131.  Hortonville. 
02001712. 

Tioga  County 

Tioga  Centre  General  Store.  3019  NY  17C. 
Tioga  Center,  02001709. 

\<  )RTH  CAROUNA 

lirrtie  liounty 

Elmwood,  637  Avoca  Farm  Rd.,  Merry  Hill, 
02001710. 

Duplin  County 

Wakefield  Dairy  Complex,  (Wake  County 
MPS).  W  side  Falls  of  Neuse  Rd.,  1.2  mi. 
N  of  Neuse  R..  Wake  Forest,  02001719. 

Lincoln  County 

South  Aspen  Street  Historic  District.  500- 
1000  blks.  S.  Aspen  St.,  114-130  E  Rhodes 
St.,  and  624-636  W.  Park  Dr., 

Lincolnton,  02001713 

West  Main  Street  Historic  District. 

200- .300  W.  Main  St.  and  1 14  N.  High  St.. 
Lincolnton.  02001716. 

Mecklenburg  County 

Alexander.  William  T..  Hou.se.  (Me<:klenburg 
County  MPS).  Mallard  Cr.  Church  Rd..  1  mi 
W.  of  jet.  with  U.S.  29.  Charlotte. 
02001718. 

■  'ri  ijtiiiiians  County 

Wiiilail  Historic  District,  Roughly  along  Main 
St  and  Wiggins  Rd.,  Winfall,  02001715. 

K  iw  111  County 

Barber  Farm.  225  Redmon  Rd..  Cleveland. 

n?nni7i7 

PIJ  K  li  >  KICO 

Jayuya  Municipality 

La  Piedra  Escrita.  (Prehistoric  Rock  Art  of 
Puerto  Rico  MPS).  Address  Restricted. 


layuya  City.  Coabey  Ward.  Boqueron  S, 
02001720. 

A  request  for  removal  has  been  made  for 
the  following  resources: 

MINNESOTA 

Benton  (>ounty 

Ronneby  t;harcoal  Kiln.  (Benton  County 
MRA).  Off  MN  23.  Ronneby.  82002934. 

Le  Sueur  County 

Patten.  David,  Farmhouse.  (Ottawa  Stone 
Buildings  TR).  Liberty  St..  Ottawa. 
82004706. 

IFR  Doc.  02-32172  Filed  12-20-02:  8:45  aml- 

BILUNG  COOe  4310-TO-^ 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sei^ice 

National  Register  of  Historic  Places: 
Notification  of  Pending  Nominations 

.Nunuuatiunb  lur  the  iullowing 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  30.  2002.  Pursuant  to  section 
60.13  of  36  CFR  pari  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  Historic 
Places.  National  Park  Service,  1849  C 
St.,  NW.,  2280,  Washington.  DC  20240; 
by  all  other  carriers.  National  Register  of 
Historic  Places.  National  Park  Service, 
1201  Eye  St..  NW..  8th  floor. 
Washington.  DC  20005;  or  by  fax.  202- 
343-1836.  Written  or  faxed  comments 
should  be  submitted  by  January  7.  2003. 

Carol  D.  Shull. 

Keeper  of  the  National  Register  of  Historic 
PInrfs. 

\  K  h.  \  \SAS 

Ashley  County 

Crossett  Post  Office,  125  Main  St.,  Crossett, 
02001673 

Craighead  County 

Westbrooke,  Edward  L..  Building,  505  Union 
St.,  lonesboro.  02001675, 

Poinsett  County 

Willie  Lamb  Post  No.  26  American  Legion 
Hut.  205  Alexander  St.,  Lepanto, 
02001674. 

CONNECT!  CUT 

Fairfield  County 

March  Route  of  Rochambeau's  Army: 
Reservoir  Road,  (Rochambeau's  Army  in 
Connecticut,  1780-1782  MPS),  Jet.  of 
Reservoir  Rd  and  Mt.  Pleasant  Rd.  S, 
Newtown,  02001679. 


New  Haven  County 

Ward— Heitman  House.  277  Elm  St..  West 
Haven,  02001691. 

Tolland  County 

March  Route  of  Rochambeau's  Army:  Bailey 
Road,  (Rochambeau's  Army  in 
Connecticut,  1780-1782  MPS),  Bailey  Rd., 
Bolton.  02001677. 

\\  1  iidhn  ni  I  nuiitv 

Fourth  Camp  of  Rochambeau's  Army. 

(Rochambeau's  Army  in  Connecticut. 

1780-1782  MPS).  Address  Restricted. 

Windham.  02001680. 
Man;h  Route  of  Rochambeau's  Army: 

Manship  Road-Barstow  Road. 

(Rochambeau's  Army  in  Connecticut. 

1780-1782  MPS).  Manship  Rd..  Barstow 

Rd.  from  jet.  with  Manship  Rd.  to 

Westminister  Rd.,  Canterbury.  02001678. 

H()Kin\ 

Manatee  County 

Richardson  House.  1603  1st  Ave.  W. 
Bradenton.  02001676. 

Missoi  K! 

|,ii  ks<pn  (  oiinty 

Kansas  city  Power  and  Light  Company 
Building,  1330  Baltimore  Ave.,  Kansas 
City,  02001696 

Long,  R.A.,  Building,  928  Grand  Blvd., 
Kansas  City,  02001683 

St.  Louis  County 

Henrv  Avenue  Historic  District.  120.  210. 
211.  218,  220,  226,  230,  310,  314,  320  and 
Henry  Ave.,  Manchester,  02001692. 

St.  Louis  Independent  City 

South  Side  National  Bank,  3606  Gravois 
Ave..  St.  Louis  (Independent  City), 

frioinBq7 
MON  1   \\A 

Lewis  iiiiii  (  i.iik  (  minlv 

Regan.  Thomas  P..  Cabin.  McDonald  Pass. 
Helena.  02001686. 

New  Mpxicn 

I  nion  (  miiily 

Goodson  Memorial  School.  (New  Deal  in 
New  Mexico  MPS).  NM  456,  approx.  4  mi. 
W  of  jet.  with  NM  406,  Seneca,  02001693. 

OHIO 

Richland  County 

Raemelton  Farm  Historic  District,  Bounded 
by  Marion  Ave.,  Millsboro  and  Trimble 
Rds.,  Mansfield,  02001682. 

Trumbull  County 

Jones,  Elam.  Public  House,  3365  OH  7. 
Hartford.  02001687. 

WESl   \  IKCIM  \ 

Berkeley  <  lumn 

Pitzer,  Elias.  House,  1076  Clyde  Borum  Rd.. 

Martinsburg.  02001689. 
Rees.  Morris.  Ill  House.  WV  24.  0.2  mi.  S  of 

WV  51.  Garrardstown.  02001681. 
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Preston  {.ounl\ 

Indian  Ko(  k^  Dining  Hall,  WV  7,  1  mi.  E  of 
Reedsville,  Reedsville.  02001688. 

Wood  f:ounty 

Fort  Borenian.  Address  Restricted. 
Parkersburg,  02001690. 

WISCONSIN 

Kenosha  County 

Southport  Beach  House,  7825  First  Ave., 

Kenosha,  02001684. 

In  order  to  aid  in  the  preservation  of  the 
following  resource(s)  the  comment  period 
has  been  shortened  to  three  days: 

CONNECTICUT 

New  Haven  County 

Andrew.  William,  House,  131  Old  Tavern 
Rd.,  Orange,  001695. 

MISSOURI 

Greene  County 

Wise  Feed  Company  Building,  438-440  S. 

Campbell  Ave.,  Springfield,  02001685. 

In  order  to  aid  in  the  preservation  of  the 
following  resource(s)  the  comment  period 
has  been  waived: 

FIORHIA 

Palm  Beach  County 

Eastover.  1100  S.  Ocean  Blvd..  Manalapan, 
02001694. 

[FR  Doc  02-32173  Filed  12-20-02;  8:45  am) 

BILLING  CODE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  U.S.  Department  of 
the  Interior,  Bureau  of  Reclamation, 
Central  Arizona  Project  Repository, 
Tucson,  AZ,  and  in  the  Control  of  the 
U.S.  Department  of  the  Interior,  Bureau 
of  Reclamation,  Phoenix  Area  Office, 
Phoenix,  AZ;  Correction 

agency:  National  Park  Service.  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003.  Sec.  5.  of 
the  completion  of  an  inventory  of 
human  remains  and  associated  funerary 
objects  in  the  possession  of  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Kf'clamation.  Central  Arizona  Project 
Repository,  Tucson.  .AZ.  and  in  the 
control  of  the  U.S.  Department  of  the 
Interior.  Bureau  of  Reclamation. 
Phoenix  Area  Office.  Phoenix,  AZ. 

This  notice  is  published  as  part  of  the 
Natinna!  Park  Service's  administratixT 


responsibilities  under  NAGPR.A.  25 
U.SC,  3003.  Sec   5  (d)(3)  The 
determinations  within  this  notice  are 
the  sole  responsibilitv  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  these  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

This  notice  corrects  the  minimum 
number  of  individuals  and  the  number  ' 
of  associated  funerary  objects  reported 
in  a  previous  Notice  of  Inventory 
C.oinpletion.  published  February  27, 
2002.  and  a  correction  to  that  notice, 
published  luly  9,  2002.  A  review  of 
Bureau  of  Reclamation,  Central  Arizona 
Prnject  Repositon,'  collections  revealed 
the  presence  of  additional  Native 
American  human  remains  representing 
2  individuals  and  30  additional 
associated  funerary  objects,  all 
culturally  affiliated  with  the  same  tribes 
listed  in  the  original  notice. 

In  the  Federal  Register  nf  February'  27, 
2002  {FR  doc.  2-4580.  pages  8996-9002) 
paragraph  numbers  74  and  76  are 
corrected  bv  substituting  the  following 
paragraphs:(Paragraph  74)  Between 
]985  and  1986.  during  legally 
authorized  data  recoverv  efforts 
undertaken  bv  Northland  Research  for 
the  Bureau  of  Reclamation,  human 
remains  representing  nine  individuals 
were  recovered  from  the  }4ind  site.  AZ 
.■\.'\:'l:62(.\.SMj   in  the  lower  Santa  Cruz 
Valley  in  Pinal  County.  AZ.  No  known 
individuals  were  identified.  The  121 
associated  funerary  objects  are  1 
reconstructed  Snaketown  Red/Buff 
bowl;  1  reconstructable  Estrella  Red/ 
Crev  bowl;  1  Sweetwater  Red/Grey 
scoop;  5  partially  reconstructed 
plainware  bowls;  2  partially 
reconstructed  plainware  jars;  1  partially 
reconstructed  indeterminate  vessel;  25 
hags  of  sherds:  35  ground  stone  shell- 
working  tools;  1  polishing  stone;  2 
prnjec  tile  points;  9  bags  of  chipped 
stone;  4  bags  of  worked  shell  (including 
1  shell  bracelet  fragment,  1  partial  shell 
pendant,  and  worked  fragments);  1  bag 
of  unworked  shell  fragments;  3  bags  of 
unworked  faunal  bone  fragments;  and 
30  flotation,  pollen,  and  C-14  samples. 

(Paragraph  76)  Between  1985  and 
1986.  during  legally  authorized  data 
recovery  efforts  undertaken  by 
Northland  Research  for  the  Bureau  of 
Reclamation,  human  remains 
representing  97  individuals  were 
recovered  from  the  Shelltown  5ite,  AZ 
AA  1;66(ASM).  in  the  lower  Santa  Cruz 
Valley  in  Pinal  County,  AZ.  No  known 
individuals  were  identified.  The  503 
associated  funerary  objects  are  23 
ceramic  vessels  (2  miniature  bowls,  3 
miniature  jars.  2  complete  or  partially 


reconstructed  bowls,  and  16  partial  or 
complete  jars);  4  worked  sherds;  1  nose/ 
ear  spool;  1  possible  figurine  fragment; 
108  bags  of  sherds;  1  stone  bowl;  3 
ground  stone  axes;  2  plummets;  4 
manos;  1  ground  stone  bead;  10  ground 
stone  shell-working  tools;  1  stone  jar 
cover;  15  ground  stone  fragments;  3 
projectile  points;  62  bags  of  chipped 
stone;  25  bags  of  worked  shell 
(including  5  bracelet  fragments,  2 
caches  of  damaged  shell  bracelets,  11 
pendants,  2  rings,  and  5  bags  of  worked 
shell  fragments);  17  bags  of  unworked 
shell  fragments;  15  bags  of  worked 
faunal  bone  (including  2  bone  hair  pins, 
5  bone  awl  fragments,  5  bone  tubes,  and 
3  bags  of  worked  bone  fragments);  65 
bags  of  unworked  faunal  fragments;  and 
145  flotation,  pollen,  mineral,  and  C-14 
samples. 

In  the  Federal  Register  of  July  9.  2002 
(FR  doc.  02-17086,  pages  45539-45540) 
paragraph  number  12,  which  was  a 
correction  to  paragraph  86  of  the 
February  27,  2002,  Notice  of  Inventory 
Completion,  is  corrected  by  substituting 
the  following  paragraph: (Paragraph  12) 
(Paragraph  86)  Based  on  previously 
reviewed  affiliation  information, 
officials  of  the  Bureau  of  Reclamation 
have  determined  that,  pursuant  to  25 
U.S.C.  3001.  Sec.  2  (9-10),  the  human 
remains  listed  above,  represent  the 
physical  remains  of  a  minimum  of  485 
individuals  of  Native  American 
ancestry.  Officials  of  the  Bureau  of 
Reclamation  also  have  determined  that, 
pursuant  to  25  U.S.C.  3001.  Sec.  2  (3)(A) 
the  3299  items  are  reasonably  believed 
to  have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony.  Lastly,  officials  of  the 
Bureau  of  Reclamation  have  determined 
that,  pursuant  to  U.S.C.  3001,  Sec.  2  (2), 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  associated  funeran'  objects 
and  the  Ak-Chin  Indian  Community  of 
the  Maricopa  (Ak-Chin)  Indian 
Reservation.  Arizona;  Gila  River  Indian 
Community  of  the  Gila  River  Indian 
Reservation,  Arizona;  Hopi  Tribe  of 
Arizona;  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation.  Arizona;  Tohono  O'odham 
Nation  of  Arizona;  and  the  Zuni  Tribe 
of  the  Zuni  Reservation,  New  Mexico. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  in  writing  Jon  Czaplicki  or 
Bruce  Ellis,  Bureau  of  Reclamation, 
Phoenix  Area  Office,  PO  Box  81169, 
Phoenix,  AZ  85069-1169,  telephone 
(602)  216-3862,  before  January  22,  2003. 
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Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  Ak- 
Chin  Indian  Community  of  the 
Maricopa  (Ak-Chin)  Indian  Reservation, 
Arizona;  Gila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation. 
Arizona;  Hopi  Tribe  of  Arizona;  Salt 
River  Pima-Maricopa  Indian 
Community  of  the  Salt  River 
Reservation,  Arizona;  Tohono  O'odham 
Nation  of  Arizona;  and  the  Zuni  Tribe 
of  the  Zuni  Reservation.  New  Mexico 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

The  Bureau  of, Reclamation  is 
responsible  for  notifying  the  Ak-Chin 
Indian  Community  of  the  Maricopa  (Ak- 
Chin)  Indian  Reservation.  Arizona; 
Chemehuevi  Indian  Tribe  of  the 
Chemehuevi  Indian  Reservation, 
California;  Cocopah  Tribe  of  Arizona; 
Colorado  River  In  i) m  Tribes  of  the 
Colorado  River  Indiaii  Reservation, 
Arizona  and  California;  Ft.  McDowell 
Yavapai  Nation,  Arizona;  Ft.  Mohave 
Indian  Tribe  of  Arizona,  California  & 
Nevada:  Gila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation. 
Arizona;  Hopi  Tribe  of  Arizona;  Pascua 
Yaqui  Tribe  of  Arizona;  Quechan  Tribe 
of  the  Fort  Yuma  Indian  Reservation. 
California  &  Arizona;  Salt  River  Pima- 
Maricopa  Indian  Community  of  the  Salt 
River  Reservation.  Arizona;  San  Carlos 
Apache  Tribe  of  the  San  Carlos 
Reservation.  Arizona;  Tohono  O'Odham 
Nation  of  Arizona;  Tonto  Apache  Tribe 
of  Arizona;  White  Mountain  Apache 
Tribe  of  the  Fort  Apache  Reservation. 
Arizona;  Yavapai-Apache  Nation  of  the 
Camp  Verde  Indian  Reservation, 
Arizona;  Yavapai-Prescott  Tribe  of  the 
Yavapai  Reservation.  Arizona;  and  the 
Zuni  Tribe  of  the  Zuni  Reservation.  New 
Mexico,  that  this  notice  has  been 
published. 

Dated  October  10.  2002 
Robert  Stearns, 

Manager.  National  NAGPBA  Program. 

|FR  Do( .  02-32177  Filed  12-20-02;  8:45  am] 

BILUNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items   University  of  Nevada,  Las 
Vegas.  Marjorie  Barrick  Museum  of 
Natural  History   Las  Vegas.  NV 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3005,  Sec.  7.  of 


the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  University  of 
Nevada.  Las  Vegas.  Marjorie  Barrick 
Museum  of  Natural  History  that  meet 
the  definition  of  "sacred  objects"  under 
25  U.S.C.  3001. 

This  notice  is  published  as  part  ut  Use 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  25 
U.S.C.  3003,  Sec.  5  (d){3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  these  cultural  items.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

The  four  cultural  items  ve  Hopi 
Kachina  Dance  Masks:  Heheyah  from 
First  Mesa  (catalog  il379),  Tasavuh 
(catalog  11380),  Sitononoh  (catalog 
11381),  and  Heheyah  (catalog  il382). 

In  1975,  the  Marjorie  Barrick  Museum 
acquired  the  masks  through  a  donation 
from  Dr.  Gary  Trover,  a  private 
collector.  No  information  regarding  the 
collector's  acquisition  is  known. 

Accession  records  from  the  Marjorie 
Barrick  Museum  indicate  that  these 
masks  are  of  Hopi  origin.  Consultation 
evidence  presented  by  the 
Katsirmiongwi  (Kachina  Priest)  of  the 
Hopi  tribe  and  Hopi  religious  leaders 
indicate  that  these  objects  are  sacred 
and  are  used  by  the  present-day 
Katsinmongwi  for  the  practice  of  the 
Hopi  religion.  Society  Priests  assert  that 
they  are  the  rightful  custodians  of  these 
items,  as  the  masks  require  special  care, 
which  can  only  be  provided  by  the 
Katsinmongwi 

Officials  of  tht'  .Marjunc  Barrick 
Museum  of  Natural  History  have 
determined  that,  pursuant  to  25  U.S.C. 
3001.  Sec.  2  (3)(C).  these  cultural  items 
are  specific  ceremonial  objects  needed 
by  traditional  Native  American  religious 
leaders  for  the  practice  of  traditional 
Native  American  religions  by  their 
present-day  adherents.  Officials  of  the 
Marjorie  Barrick  Museum  of  Natural 
History  also  have  determined  that, 
pursuant  to  25  U.S.C.  3001.  Sec.  2(2), 
there  is  a  relationship  of  shared  group 
identity  that  can  reasonably  be  traced 
between  these  sacred  objects  and  the 
Hopi  Tribe  of  Arizona. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  objects  should 
contact  Kate  Hahn.  Marjorie  Barrick 
Museum  of  Natural  History.  4505 
Maryland  Parkway.  Las  Vegas.  Nevada. 
89154-4012.  telephone  (702)  895-3381. 
before  |anuary  22.  2003.  Repatriation  of 
these  objects  to  the  Hopi  Tribe  of 
Arizona  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 


i  he  Marjoru'  Bi!  i  u  I  Museum  of 
Natural  History  i^  n  -iHuisible  for 
notifying  the  Hopi  Tribe  of  Arizona  that 
this  notice  has  been  published. 

Dated :Nnvf!mber  5.  2002 
Ki>t)f  rt  SItMnis. 

Manager.  Motional  NAGPRA  Program. 
IFR  Dfx    n2-.T217R  Filed  12-20-02;  8:45  am) 

BILUNG  COOe    4310   70  S 

DEPARTME^f^  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  Williamson  Museum. 
Northwestern  State  University, 
Natchrtocfies,  LA 

agency:  National  Park  Service,  Interior 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act  (NAGPRA),  25  U.S.C. 
3005,  Sec.  7.  of  the  intent  to  repatriate 
cultiual  items  in  the  possession  jf  the 
Williamson  Museum.  Northwestern 
State  University,  Natchitoches,  LA.  that 
meet  the  definition  of  "unassociated 
funerary  objects"  under  25  US  C  .3001 

This  notice  is  published  as  pari  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003,  Sec.  5  (d)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  nf  the  museum, 
institution,  or  Federal  Agency  that  has 
control  of  these  cultural  items  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

In  1959-1960.  Dr.  Clarence  H  Webb 
excavated  approximately  32  graves  at 
the  Colfax  Ferry  site  (16-NA-15).  Rapids 
Parish.  LA.  Most  nf  the  human  remains 
were  left  in  situ   !)r  Webb  donated 
some  of  the  unasscM  lated  funerary 
objects  to  the  Williamson  Musfiiin  in 
two  separate  gifts,  one  in  19(il  and  the 
second  in  1991.  Much  of  the  first 
donation  was  destroyed  by  fire  in  1965. 
The  668  unassociated  funerary  objects 
remaining  in  the  Williamson  Museum 
collection  are  10  coffin  nails.  5  coffin 
fragments.  4  sherds  of  European  pottery 
(blackware,  blue-edged  ware,  or 
creamware),  1  Colono-ware  pot  sherd,  2 
clay  pipes,  1  French  glass  bottle.  1  glass 
lens  fragment  (possibly  from 
eyeglasses),  487  glass  trade  beads,  11 
brass  or  copper  bracelets,  1  brass  button, 
6  brass  trigger  guard  fragments,  23  cut 
brass  fragments  (7  with  perforations),  1 
cupreous  object,  9  knives  (butcher  or 
clasp).  5  spoons.  4  pairs  of  scissors.  13 
crushed  cans.  39  nails,  1  spike,  2 
pounds  of  nail  fragments.  1  iron  tripod. 
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2  iron  kettle  fragments.  2  wrought  iron 
bars.  1  iron  wedge.  4  iron  rods  {possiblv 
ramrods).  2  bags  of  iron  fragments,  1 
rust  fragment.  1  lead  bar,  4  silver  ear 
ornaments.  1  silver  nose  ring.  1  military 
hat  plate  (c:a   1812-1820),  15  triangular 
silver  ornaments,  5  silver  disks.  1 
worked  silver  strip  (perforated),  and  1 
whetstone  Other  items  from  the  Colfax 
Ferrv  site  (IB-N.^-IS)  are  believed  to  be 
m  the  collection  of  the  Louisiana 
Division  of  Archaeologv,  Baton  Rouge, 
LA. 

A  detailed  assessment  of  these 
associated  funerary  objects  was 
conducted  by  the  Williamson  Museum 
staff  in  consultation  with 
representatives  of  the  Tunica-Biloxi 
Indian  Tribe  of  Louisiana  and  the 
Louisiana  Division  of  Archaeology. 

The  funerary  objects  recovered  from 
the  Colfax  Ferry  site  (16-NA-l  .S)  indicate 
that  the  32  graves  excavated  by  Dr 
Webb  were  most  likely  interred  between 
l"t)4-1820,  Historiographic  data,  oral 
traditums.  and  information  gained  in 
consultation  concerning  the  collection 
indicate  that  the  Colfax  Ferry  site  (16- 
NA-15)  is  located  in  the  area  occupied 
by  the  Pascagoula  and  Biloxi  Indians 
during  the  late  18th  and  early  19th 
centuries.  Descendants  of  the 
Pascagoula  and  Biloxi  Indians  are 
represented  by  the  Tunica-Biloxi  Indian 
Tribe  of  Louisiana 

Officials  of  the  Williamson  Museum 
iiave  determined  that,  pursuant  to  25 
U  S C   3001.  Sec,  2  (3)(B).  these  668 
cultural  items  are  reasonably  believed  to 
ha\  I'  been  placed  with  or  near  human 
remains  at  the  time  of  death  as  part  of 
.1  death-rite  or  ceremony  and  are 
believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from 
burial  sites  of  Native  American 
individuals.  Officials  of  the  Williamson 
Museum  also  have  determined  that, 
pursuant  to  25  U.S.C.  3001,  Sec.  2  (2). 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  these  unassociated  funerary 
objects  and  the  Tunica-Biloxi  Indian 
Tribe  of  Louisiana. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  unassociated 
funerary  objects  should  contact  Dr.  Pete 
Gregory.  Director,  Williamson  Museum, 
Northwestern  State  University, 
Natchitoches,  LA  71457,  telephone 
(318)  357-4364.  before  January  22.  2003. 
Repatriation  of  these  unassociated 
funerary  objects  to  the  Tunica-Biloxi 
Indian  Tribe  of  Louisiana  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

The  Williamson  Museum  is 
responsible  for  notifying  the  Tunica- 


Biloxi  Indian  Tribe  of  Louisiana  that 
this  notice  has  been  published 

Dated:  September  30,  2002. 
Robert  Stearns, 

.Manager,  \ational  NAGPRA  Program. 
(FR  Doc.  02-32175  Filed  12-20-02:  8:45  am) 

BILLING  COOf  4310-70-« 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Realty  Action  Proposed 
Exchange  of  Federally-Owned  Lands 
for  State-Owned  Lands  Located  in 
Alleghany  County.  State  of  North 
Carolina 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice  of  realty  action  for 
proposed  land  exchange. 

summary:  The  following  described 
Federally-owned  land  which  was 

df  quired  hv  the  National  Park  Service 
has  been  determined  to  be  suitable  for 
disposal  by  exchange.  The  authority  for 
this  exchange  is  Public  Law  87-76  (75 
Stat.  196).  which  authorized  the 
purchase  and  exchange  of  land  and 
interests  therein  on  the  Blue  Ridge 
Parkway. 

DATES:  Comments  on  this  proposed  land 
exchange  will  be  accepted  through 
February  6.  2003. 
ADDRESSES:  Detailed  information 
concerning  this  exchange  including 
precise  legal  descriptions.  Land 
Protection  Plan,  environmental 
assessment,  and  cultural  reports,  and 
Finding  of  No  Significant  Impact  are 
available  at  the  National  Trails  Land 
Resources  Program  Center,  1314  Edwin 
Miller  Boulevard.  P.O.  Box  908, 
Martinsburg,  West  Virginia,  25402. 
Comments  may  also  be  mailed  to  this 
address 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
L.  Brumbdck.  Chief,  Acquisition 
Division.  .National  Park  Service, 
National  Trails  Land  Resources  Program 
Center.  P.O.  Box  908,  Martinsburg,  WV 
25402-0^08   Phnne    '^04-2r>3^943. 
SUPPLEMENTARY  INFORMATION:  The 
selected  interest  in  Federal  land  is 
located  within  the  boundaries  of  the 
Blue  Ridge  Parkway  and  is  not  required 
for  inclusion  into  the  park  unit  area. 
The  land  has  been  surveyed  for  cultural 
resources  and  endangered  and 
threatened  species.  These  reports  are 
available  upon  request. 

Fee  ownership  of  the  following 
Federallv-owned  property  is  to  be 
exchanged:  Tract  33-141  is  a  101.971- 
acre  portion  of  145.8  acres  acquired  by 
the  United  States  of  America  by  deed 


recorded  in  book  98,  page  545,  in  the 
Clerk's  Office  of  the  Circuit  Court  of 
Alleghany  County,  State  of  North 
Carolina  and  in  book  540,  page  684,  in 
the  Clerks  Office  of  the  Circuit  Court  of 
Wilkes  Count\',  State  of  North  Carolina. 
Conveyance  of  the  land  by  the  United 
States  of  America  will  be  done  by 
Quitclaim  Deed. 

In  exchange  for  the  land  described  in 
the  previous  paragraph,  the  United 
States  of  America  will  acquire  a 
100. 92 3 -acre  parcel  of  land  currently 
owned  by  the  State  of  North  Carolina, 
lying  within  the  boundaries  of  the  Blue 
Ridge  Parkway.  Acquisition  of  these 
State  lands  will  eliminate  access  from 
this  parcel  to  the  Parkway  at  Survey 
Station  238  and  prevent  construction 
and  development  upon  completion  of 
the  exchange.  The  lands  are  being 
acquired  in  fee  simple  with  no 
reservations,  subject  only  to  rights  of 
way  and  easements  of  record. 

The  land  to  be  acquired  by  the  United 
States  of  America  is  described  as 
follows:  Tract  33-114  is  a  100  923-acre 
portion  of  124.48  acres  acquired  by  the 
State  of  North  Carolina  and  recorded  in 
book  219,  page  543.  in  the  Clerk's  Office 
of  the  Circuit  Court  of  Alleghany 
County,  State  of  North  Carolina. 
Conveyance  of  the  fee  simple  title  will 
be  done  by  a  Quitclaim  Deed  as 
approved  by  the  Solicitor's  Office. 

The  value  of  the  properties  exchanged 
will  be  determined  by  a  current  fair 
market  value  appraisal  and  if  they  are 
not  appropriately  equal,  the  values  shall 
be  equalized  by  payment  of  cash,  as 
circumstances  require. 

Interested  parties  may  submit  written 
comments  to  the  address  listed  in  the 
ADDRESSES  paragraph.  Adverse 
comments  will  be  evaluated  and  this 
action  may  be  modified  or  vacated 
accordingly.  In  the  absence  of  any 
action  to  modif>'  or  vacate,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  November  22,  2002. 
Daniel  W,  Brown. 

Superintendent.  Blue  Ridge  Parkway. 
IFR  Dor,  02-32237  Filed  12-20-02:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Executive  Office  tor  Immigration 
Review 

Agency  Information  Collection 
Activities   Proposed  Extension  of 
Currently  Approved  Collection; 
Comment  Requested 

ACTION:  JO-Day  notice  of  information 
collection  under  review;  extension  of  a 
currently  approved  collection;  notice  of 
entry  of  appearance  as  attorney  or 
representative  before  the  Board  of 
Immigration  Appeals 

The  United  States  Department  of 
Justice.  Executive  Office  for  Immigration 
Review,  has  submitted  the  following 
request  for  extension  of  currently 
approved  information  collection  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  extension  of  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  The  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  67  FR  64413-14  on 
October  18,  2002.  allowing  for  a  60-day 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  January  22,  2003.  This 
process  is  in  accordance  with  5  CFR 
1320.10. 

Written  comments  and/or  suggestions 
regarding  the  times  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  extension  of  a 
currently  approved  information 
collection  instrument  are  encouraged. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  the  information  will 
have  practical  utility; 

Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


use  of  appropriate  Automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
(e.g.,  permitting  electronic  submission 
of  responses). 

Overview  of  this  information 
collection: 

(1)  Tvpe  of  information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Notice  of  Entry  of  Appearance  as 
Attorney  or  Representative  Before  the 
Board  of  Immigration  Appeals. 

(3)  Agency  form,  if  any,  and  the 
applicable  component  of  the 
Department  of  justice  sponsoring  the 
collection:  Form  EOIR-27,  Executive 
Office  for  Immigration  Review,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  Individuals.  Other:  Business  or 
other  for-profit:  not-for-profit 
institutions.  The  information  collected 
on  EOIR-27  will  be  used  (i)  to 
determine  whether  or  not  a  responding 
attorney  or  representative  meets  the 
regulatory  criteria  necessary  to  be 
authorized  to  represent  aliens  before  the 
Board  of  Immigration  Appeals,  (ii)  to 
provide  the  represented  party  an 
opportunity  to  expressly  consent  to 
such  representation  and  to  release  of 
Executive  Office  for  Immigration 
Review  records  to  the  representative, 
and  (iii)  to  notify  the  Immigration  and 
Naturalization  Service  and  the 
Executive  Office  for  Immigration 
Review  of  such  representation. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  Estimated  at  26.000  responses 
per  year  at  6  minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hoursi  associated  with  the 
collection:  Estimated  at  2,600  annual 
burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street.  NW., 
Washington,  DC  20004. 

Dated:  December  IB.  2002. 
Robert  B.  Briggs. 

Cleamncf  Officer.  Department  oflustice. 
IFR  Do<:.  02-32248  Filed  12-20-02;  8:45  am] 

BILLING  CODE  4410-30-M 


DEPARTMENT  OF  JUSTICE 

Executive  Office  tor  Immigration 
Review:  Agency  Information  Collection 
Activities:  Proposed  Extension  of 
Currently  Approved  Collection: 
Comments  Requested 

action:  30-day  notice  of  information 
collection  under  review;  extension  of 
currently  approved  collection;  Notice  of 
Entry  of  Appearance  as  Attorney  or 
Representative  Before  the  Immigration 
Court. 

The  United  States  Department  of 
Justice.  Executive  Office  for  Immigration 
Review,  has  submitted  the  following 
request  for  extension  of  currently 
approved  information  collection  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  extension  of  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  The  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  fV'olume  67, 
Num!"  :  „ii_    1',,^.- t, 4412-64413)  on 
October  18.  2002.  allowing  for  a  60-day 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  January  22.  2003  This 
process  is  in  accordance  with  5  CFR 
1320.10. 

Written  comments  and/or  suggestions 
regarding  the  times  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  the  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer.  Washington.  DC  20503. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  extension  of  a 
currently  approved  information 
collection  instrument  are  encouraged. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
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use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
{eg,  permitting  electronic  submission 
of  responses) 

Overview  of  this  information 
collection 

(1)  Tvpe  of  Information  Collection: 
Extension  of  Currently  Approved 
Collection 

(2)  Title  of  the  Form/Collection 
Notice  of  entry  of  Appearance  as 
Attorney  or  Representative  Before  the 
Immigration  Court 

(3)  Agencv  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection  Form  EOIR-28,  Executive 
Office  for  Immigration  Review,  US 
Department  of  Justice 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract 
Primary  Individuals  Other:  Business  or 
other  for-profit;  not-for-profit 
institutions  The  information  collected 
on  EOIR-28  will  be  used  (i)  to 
determine  whether  or  not  a  responding 
attorney  or  representative  meets  the 
regulatory  criteria  necessary  to  be 
authorized  to  represent  aliens  before  the 
Immigration  Court,  (ii)  to  provide  the 
responding  represented  party  an 
opportunity  to  expressly  consent  to 
such  representation  and  to  release  of 
Executive  Office  for  Immigration 
Review  records  to  the  representative, 
and  (iii)  to  notify  the  Immigration  and 
Naturalization  .Service  and  the 
Executive  Office  for  Immigration 
Review  of  such  representation 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond  Estimated  at  77,000  responses 
per  year  at  6  minutes  per  response 

(6)  An  estimate  of  the  total  public 
burden  lin  hoursi  associated  with  the 
collection  Estimated  at  7,700  armual 
burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  lusticp  Management 
Division,  601  D  Street,  NW., 
Washington,  DC  20004. 

Dated:  December  18.  2002. 
Robert  B.  Brings. 

ClearuiHf  Ofjiccr,  U.S.  Department  oflustice. 
IFR  Doc.  02-32249  Filed  12-20-02;  8:45  am] 

BILLING  CODE  4410-30-M 


DEPARTMENT  OF  JUSTICE 

Executtve  Office  for  lmmlgratk>n 
Review;  Agency  Informetion  Collection 
ActlvKles:  Propoeed  Extension  of 
Currently  Approved  Collection; 
Comment  Reiqueet 

ACTWN:  30-Day  notice  of  information 
collection  under  review;  extension  of 
currently  approved  collection. 
Immigration  Practitioner  Complaint 
Form. 

The  United  States  Department  of 
Justice,  Executive  Office  for  Immigration 
Review,  has  submitted  the  following 
request  for  extension  of  currently 
approved  information  collection  to  the 
ciffice  of  Management  and  Budget  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
The  proposed  extension  of  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  The  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  (Volume  67, 
Number  202,  Page  64413)  on  October 
18,  2002,  allowing  for  a  60-day 
comment  p)eriod 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  January  22,  2002.  This 
process  is  in  accordance  with  CFR 
13320  10, 

Written  comments  and/or  suggestions 
regarding  the  times  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs. 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503 

Wntten  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  extension  of  a 
currently  approved  information 
collection  instrument  are  encouraged 
Your  comments  should  address  one  or 
more  of  the  following  four  points 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agencv,  including  whether  the 
information  will  have  practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agencv  s  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  dutomaleO, 


electronic,  mechanic&l,  or  other 

technological  collection  techniques  or 
other  forms  of  mfcMmation  technology 
ie  g  permitting  electronic  submission 
of  responses) 

Overview  of  this  information 
collection 

(1!  Tvpe  of  Information  Collection: 
Extension  of  Currently  Approved 
Collection 

(21  Title  of  the  Form/Collection: 
Immigration  Practitioner  Complaint 
Form 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Deportment  of  lustice  sponsoring:  the 
collection.  Form  EOIR-44  Executive 
Office  for  Immigration  Review.  U.S. 
Department  of  lustice 

(41  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  hnef  abstract: 
Pnmar\'  Individuals  Other  Not-for 
profit  institutions  federal  government. 
The  information  on  this  form  wui  be 
used  to  determine  whether  or  not, 
assuming  the  truth  of  the  factual 
allegations  raised  therein  the  Office  of 
the  General  Counsel  Executive  Ofhct 
for  Invmigration  Review   should  conduct 
a  preliminary  di»ciplinar\  inquir% 
request  additional  information  frorr.  the 
responding  complainant   refer  the 
matter  to  a  state  bar  disciplinarv 
authontv  or  other  law  enforcement 
agency,  or  take  no  further  action 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amiount  of  time 
estimated  for  an  average  respondent  to 
respond  Estimated  at  500  responses  per 
year  at  2  hours  per  response 

(61  An  estimate  of  the  totaj  pubiir 
burden  Im  hours:  associatec  with  the 
collection  EsXimsXed  ai  lOCX)  annual 
burden  hours 

If  additional  information  ;^  required 
contact  Mr  Robert  B   Bnggs  C^iearance 
Officer  Umted  States  Department  of 
lustice.  Information  Managemenl  and 
Secuntv  Staff  lustice  Managempnt 
Division.  601  D  Street   \\V  . 
Washington,  DC  20004 

Dated   December  "8   2002. 
Robert  B.  Briggs. 

Clearance  Officer.  U.S.  Department  oflustice. 
[FR  Doc  02-32250  Filed  12-20-02;  8:45  am] 
BILLPW  CODE  4410-30-M 
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Review;  Agency  Information  Collection 
Activities:  Proposed  Extension  of 
Currently  Approved  Collection. 
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collection  under  review:  extension  of 
currently  approved  collection;  Notice  of 


78252 


Federal   Rei^isler  '  \'i)l    67,   Nn    24()  Mi.iuLn,   Dec  t'liihr 


r   1 


1002  'N'otu  PS 


Appeal  to  the  Board  of  Immigration 
Appeals  of  Decision  of  Adjudicating 
Official  in  Practitioner  Disciplinary 
Case. 

The  United  States  Department  of 
Justice,  Executive  Officer  for 
Immigration  Review,  has  submitted  the 
following  request  for  extension  of 
currently  approved  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
extension  of  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  The 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  (Volume  67,  Number  202, 
Pages  64411-64412)  on  October  18. 
2002,  allowing  for  a  60-day  comment 
period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  January  22,  2003.  This 
process  is  in  accordance  with  5  CFR 
1320.10. 

Written  comments  and/or  suggestions 
regarding  the  times  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  the  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  justice  Desk 
Officer,  Washington,  DC  20503. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  extension  of  a 
currently  approved  information 
collection  instrument  are  encouraged. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated; 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
(e.g.,  permitting  electronic  submission 
of  responses). 

Overview  of  this  information 
collection: 


(1)  Type  of  Information  Collection: 
Extension  of  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
Notice  of  Appeal  to  the  Board  of 
Immigration  Appeals  of  Decision  of 
Adjudicating  Official  in  Practitioner 
Disciplinary  Case. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  EOIR-45,  Executive 
Office  for  Immigration  Review,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  Individuals.  Other:  None.  The 
information  on  this  form  will  be  used  by 
immigration  practitioners  to  appeal  an 
adverse  decision  of  an  Adjudicating 
Official  in  a  disciplinary'  proceeding  to 
the  Board  of  Immigration  Appeals, 
Executive  Office  for  Immigration 
Review. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  a  average  respondent 
to  respond:  Estimated  at  50  responses 
per  year  at  1  hour  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Estimated  at  50  annual 
burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW., 
Washington,  DC  20004. 

Dated   Dw  ember  18,  2002. 
Robert  B.  Briggs, 

Clearance  Officer.  U.S.  Department  of  Justice. 
(FR  Doc.  02-32251  Filed  12-20-02;  8:45  am] 

BILLING  CODE  4410-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA    W    50  191] 

Alfred  Dunner  Inc.,  Parsippany.  NJ; 
Notice  of  Termination  of  Investigation 

Pursuani  to  Section  ZJ.I  ot  the  irade 
Act  of  1974,  an  investigation  was 
initiated  on  June  18,  2001,  in  response 
to  a  worker  petition  which  was  filed  by 
a  company  official  on  behalf  of  workers 
at  Alfred  Dunner  Inc.,  Parsippany.  New 
Jersey. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


Signed  in  Washington,  DC  this  4th  day  of 
December,  2002. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Dor  02-.'<22:i3  Filed  12-20-02;  8:45  am) 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-42.194] 

Jean  Michael's  Incorporated. 
Willingboro,  NJ:  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  30,  2002,  on 
behalf  of  workers  at  Jean  Michael's  Inc., 
Willingboro.  New  Jersey. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-41,  699).  Consequent! v . 
further  investigation  in  this  case  would 
son  r-  nf.  [lUffifiso  and  thr  invf^ticafinn 
ii.i-.  iift':i  !i  I  iiiin,il<'ii 

Signed  in  Washington,  DC,  this  4lh  day  of 
December.  2002 

Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

(FR  Dor  02-32229  Filed  12-20-02;  8.45  amj 

BILLING  CODE    45'&   JO-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-37.651] 

Nortel  Networks,  Xros.  Inc..  Northern 
Telephone.  Alteon  Networks,  Santa 
Clara.  CA:  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
30,  2000,  applicable  to  workers  of  Nortel 
Networks,  Santa  Clara,  Califnrnin  The 
notice  was  published  in  tli«   Federal 
Ret^ister  on  June  29.  2000  (65  FR  40135). 

At  thH  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm  The 
workers  were  engaged  in  the  production 
of  telecommunications  equipment, 
primarih  printed  circuit  assomblios  and 
PBX  tcicphont'  switche.s. 

New  information  provided  by  the 
State  shows  that  some  workers 
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separated  from  employment  at  the  Santa 

Clara,  C.alifornia  location  of  Nortel 
Networks,  had  their  wages  reported 
under  three  separate  unemployment 
insurance  (UI)  tax  accounts  for  Xros. 
Inc  and  .Northern  Telephone.  .Santa 
Clara.  California  and  Alteon  Networks. 
Santd  ('lard.  California  and  San  Jose, 
California. 

Accordingly,  the  Department  is 
amending  the  certification  to  prcjpcrh 
reflect  this  matter 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Nortel  Networks  who  were  adversely 
affected  bv  increased  imports 

The  amended  notice  applicable  to 
T.\-\V-37.651  is  hereby  issued  as 

fnlldWS: 

All  workers  of  Nortel  Networks.  Santa 
Clara,  California;  and  workers  of  Xros,  Inc., 
Northern  Telephone,  and  Alteon  Networks, 
producing  telecommunications  equipment, 
primarily  printed  circuit  assemblies  and  PBX 
telephone  switches,  at  Nortel  Networks, 
Santa  Clara,  California,  who  became  totally 
or  partially  separated  from  employment  on  or 
after  April  20,  1999,  through  May  30,  2002, 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  26th  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  02-32234  Filed  12-20-02;  8:45  amj 

BILLING  CODE  4510- 30-P 


DEPARTME^f^  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-42.214) 

SPX  Valves  and  Controls.  Sartell.  MN; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  7,  2002.  in  response 
to  a  worker  petition  filed  by  the 
International  .'\ssoc:iation  of  Machinists 
and  Aerospace  Workers.  District  Lodge 
No.  165,  on  behalf  of  workers  at  SPX 
Valves  and  Controls,  Sartell,  Minnesota. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC,  this  5th  day  of 
December  2002. 
Richard  Church, 

Ctfrttfying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc  02-32230  Filed  12-20-02;  8:45  am] 

BILLING  COOe  45ia-30-F 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,080  and  TA-W-50.080A] 

VF  Jeanswear  Limited  Partnership,  A 
Subsidiary  of  VF  Corporation,  Pine 
Springs  Facility.  El  Paso,  TX:  VF 
Jeanswear  Limited  Partnership,  A 
Subsidiary  of  VF  Corporation,  Plaza 
Facility,  El  Paso,  TX;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  as  amended,  an 
investigation  was  initiated  on  November 
14,  2002  in  response  to  a  worker 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  VF  Jeanswear 
Limited  Partnership.  Pine  Springs 
Facility,  El  Paso,  Texas  (T.^-VV-50.080) 
and  VF  Jeanswear  Limited  Partnership, 
a  subsidiary  of  VF  Corporation,  Plaza 
Facility.  ElPaso.  Texas  (TA-W- 
50.080A) 

The  petitioning  group  of  workers  is 
covered  bv  an  active  certification  issued 
on  Februan-  1 1 .  2002  and  which 
remains  in  effect  (TA-VV-40,737). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  2nd  day  of 
December,  2002 
Linda  G   Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-32231  Filed  12-20-02;  8:45  amj 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6660] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #61639N, 
Dillingham.  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub,  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TA.^  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bav  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entr.' 
Commission  Permit  «filP.39N, 
Dillingham.  Alaska. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in* Washington,  DC,  this  29th  day  of 
November,  2002. 
Linda  G,  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc  02-32220  Filed  12-20-02:  8:45  ami 

BlUJNOCOOe  4810-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6659] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #61 361 Q 
Dillingham.  AK.  Notice  o1  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #  61361Q, 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
ser\'e  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  29th  day  of 
November.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(Fp  TV,,    n2-32219  Filed  12-20-02;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

;naFTA-6662] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  P  55223R 
Dillingham.  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
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Implementation  Act  fPub  L  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2.  Title  II. 
of  the  Trade  Act  of  1974,  as  aimn  ^  d 
(19U.S.C.  2273).  an  investiKati-!!  a  .s 
initiated  on  September  5   H)()2  m 
response  to  a  pptition  filfd  h\  the 
Bristol  Bay  Native  Assik  latinn  un  behalf 
(if  Bristol  Bav  salmon  fisherinfii    Slat*- 
of  Ala.ska  Ciommert  lal  Fishtmtjs  hiitry 
Commission  Permit  #  55223R, 
nillingham,  Alaska 

The  petitioner  has  rt^questeci  that  the 
fietition  be  withdrawn   Consequentlv 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  teriinnate(i 

'-.■.^DK'ii    II  VVHshington.  DC  this  29th  day  of 
N'.xriiih,T    2(H)2 
Linda  (.    Pfjole, 

Crrttfiina  i  >itn  ef.  Division  of  Trade 

Ailiif^tntf:!!  . Sssisiance. 

|FK  lki<    02    12221  Filed  12-20-02;  8:45  am) 

MIXING  COOC  46t*-3»-M 


DEPARTMENT  OF  LABOR 

Empk>ymen1  and  Training 
Administration 

(NAFTA  -6663] 

Staff*  of  Alaska  Conim«rcial  Fisheries 
Entry  Commtosion  Permit  #5536611 
Oilltngham,  AK;  ^4otice  of  Termination 
of  Investlgstion 

Pursuant  t<i  Title  V  (jf  the  North 
American  Free  Trade  Agrtfernent 
Implementation  Act  (Pub   I.    10;^^82) 
rone  eniiiig  transitional  adiustment 
assistanciv  hereinafter  t  ailed  NAFTA- 
lAA  and  in  ai  t  urdaiu  e  with  section 
250(a),  Subchapter  D  Chapter  2,  Title  11 
of  the  Trade  Act  oi  1974   as  anu'nded 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5.  2002  m 
response  to  a  petition  filed  bv  the 
Bristol  Bav  Native  Assoc  lation  on  iM-half 
of  Bristol  Bav  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
( Commission  Permit  #55366U, 
i3illingham.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  29th  day  of 
November.  2002. 
Linda  G.  Pools, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
jKR  Doe.  02-32222  Filed  12-20-02;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Empioyment  and  Training 
Administration 

[NAFTA-eeM] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #57398 V 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agrt^ement 
Implementation  ,\c:t  (Pub   L    103-182; 
concerning  transitional  adfustment 
assistance,  hereinafter  called  NAFTA 
TAA  and  in  ati  ordance  with  sec  turn 
2S0(a).  Subchapter  D.  Chapter  2.  Title  II 
of  the  Trade  A(  t  of  19^4  as  amended 
(19  I'  S  C   2273).  an  investigation  wa.s 
initiated  on  .September  5.  2002  m 
response  to  a  petition  filed  bv  the 
Bristol  Bav  Native  Assot.iation  on  behalf 
of  Bristol  Bav  salmon  fishermen.  State 
of  Alaska  C^mmen  lal  Fisheries  Kntry 
Commission  Permit  #5739flV' 
[Dillingham.  Alaska 

The  petitioner  has  requested  that  the 
petition  be  withdrawn  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated 

Signed  in  Washnigton    IX^.  this  21th  dav  nf 
November   2(R)^ 
Linda  G   Poole. 

(frith  inu  t  )ffn  rr.  Division  of  Trade 

■\!l)i.'.tini-!j!  AsMStancc- 

il  K  Do.    ().■    U'2.'3  Filed  12-20-02.  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Trainir>g 
Administration 

(NAFrA-6685] 

State  of  Aiasiia  Comnoercial  Fisheries 
Entry  Commission  Permit  #57328L 
Dillingham,  AK;  Notice  of  Termination 
of  investigation 

Pursuant  to  Title  V  of  the  North 
.•\mencan  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D.  Chapter  2.  Title  II, 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #57328L, 
Dillingham.  Alaska. 


The  petitioner  has  requested  that  the 

petitum  be  withdrawn   Ccmsequently, 
further  investigation  in  this  (  ase  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated 

Signed  in  Washington.  DC.  this  29th  day  of 
November  2002 
Linda  G.  Poole. 

t  ritih  ing  (Hficfr.  Division  of  Trade 
Aduistfrn-nt  Assistance. 
\VK  Doc.  02-32224  Filed  12-20-02;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-668S] 

State  of  Alaska  Commerctel  Fisheries 
Entry  Commission  PermH  #61 293L 
Dttllngham,  AK;  Notk:e  of  Terminatton 
of  bivestigalion 

Pursuant  to  Title  V  of  the  North 
.American  Free  Trade  Agreement 
Implementation  Act  (Pub  L  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D,  Chapter  2.  Title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  use  2273),  an  investigation  was 
initiated  on  September  5.  2002  in 
resfxinse  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bav  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
(Commission  Permit  #61293L, 
Dillingham.  Alaska 

The  petitioner  has  requested  that  the 
petition  be  withdrawn  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated 

Signed  iii  Washington.  DC.  this  29th  day  of 
November,  2002 
Linda  G  Poole. 

Certifying  Ojficer,  Division  of  Trade 
Adjustment  Assistance. 

IFR  Doc.  02-32225  Filed  12-20-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFrA-6690) 

Slate  of  Alasi(a  Commercial  Fisheries 
Entry  Commission  Permit  #58544E 
Dillingham.  AK:  Notice  of  Termination 
of  Investigation 

i'  :r^ii.int  to  Title  V  of  the  North 
Ameru.au  F'ree  Trade  Agreement 
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ImplCTiientation  Act  (Pub  L  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  N.'KFT.A- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D,  Chapter  2.  Title  II. 
of  the  Trade  .Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bav  Native  Association  on  behalf 
of  Bristol  Bav  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #58544E. 
nillingham.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  invt^stigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  29th  day  of 
November.  2002 
Linda  G.  Poole. 

Certify  I  ng  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  02-32226  Filed  12-20-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA-6691] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  PermH  #641 98L 
Dillingham,  AK:  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
.\merican  Free  Trade  .Agreement 
Implementation  Ac:t  (Pub  L  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  N.AFT.-\- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D,  Chapter  2.  Title  II. 
of  the  Trade  .^ct  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Conimission  Permit  #64198L. 
Dillingham,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
ser\'e  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  29th  day  of 
November.  2002. 
Linda  G.  Poole. 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-32227  Filed  12-20-02;  8:45  am] 
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DEPARTMENT  OF  LABOR         ^ 

Employment  and  Training 
Administration 

[NAFTA-6692] 

State  ot  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #61965N, 
Dillingham,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  \'  of  the  North 
.■\niencan  Free  Trade  .Agreement 
Implementation  Act  iPuh  L   103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
T.\.\  and  in  accordance  with  section 
2.50(aj.  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #61965N, 
Dillingham.  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  29th  day  of 
November,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  D<,(    02-^2228  Filed  12-20-02;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordant  e  with  Section  223  oi  the 
Trade  Act  oi  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  December.  2002, 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  have  liecome 
totally  or  partially  separated,  or  are 


threatened  to  become  totally  or  partially 
separated;  and 

(2)  That  sales  or  production,  or  both,  of  the 
firm  or  sub-division  have  decreased 
absolutely,  and 

(3)  That  increases  of  imports  of  articles  like 
or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed  importantly  to 
the  separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production  of 
such  firm  or  subdivisirin 

Negative  Determinations  lor  \N  orker 
.\diustment  .\ssistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-41,937;  Circuit  Center,  Inc., 

Kettering.  OH 
TA-W-42, 258;  Joan  Fabrics  Corp.,  Pilot 

Location,  Hickory,  NC 
TA-W-42.276;  Koei  industrial  Corp.. 

Ltd,  HilJsbom  OH 
TA-W-42.120  &■  A.  B:  Autoline 

Industries.  In.,  Oakbmok.  IL,  Ar^le 

Industries.  In.,Arg}ye,  WI,  and 

Autoline  Industries  East,  Inc., 

McElhatten,  PA  _ 
TA-W-42, 181;  Georgia-Pacific  Corp., 

Bowden  Eastern  Hardwood  Div  , 

Bowden,  NC 
TA-W-42, 287:  Crystal  Dyeing  and 

Finishing.  Hickory,  NC 
TA-W-42,249;  Enviro'systems  Furniture, 

Inc.,  Grand  Rapids,  MI 
TA-W-42.332:  Parker  Hannifin  Corp.. 

Gas  Turbine  Fuel  Systems  Div.. 

Andover,  OH 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-4 1,990;  General  Motors  Corp., 

Linden,  Nf 
TA-W-42, 114;  Minnesota  Brewing 

Company  Holding,  St.  Paul,  MN 
TA-W-42.088:  Lucent  Technologies. 

Mount  Olive,  NJ 
TA-W-4 1.988:  Sunbelt  Interplex.  Inc., 

Tamarac.  FL 
TA-W-42, 110;  Danam,  Inc..  El  Paso,  TX 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-42,295;  Master  Carrier,  Inc., 

Mavport,  PA 
TA-W-50,090;  YKK.  (USAj.  Inc.,  Div.  of 
YKK  Corp.  of  America,  El  Paso,  TX 
The  investigation  revealed  that 
criteria  (2)  and  (3)  have  not  been  met. 
Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
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for  certification.  Increased  imports  did 
not  contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-42.256;  Jackson  Dewing  Center. 

MadisonviUe,  TN 
TA-W-42.079:  Nabors  Alaska  Drilling. 

Anchorage,  AK 
The  investigation  revealed  that 
criteria  (1)  and  (3)  have  noi  been  met. 
A  significant  number  or  proportion  of 
the  workers  did  not  become  totally  or 
partially  separated  from  employment  as 
required  for  certification.  Increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 
TA-W-42.320:  Apache  Corp..  Houston. 

TX 

Anuiiifitiv*'  l)«'tfriiiifialniris  tor  V\(irkrr 
Adjuslnu'ii!  Assist.iiK  •■ 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-42.264:  ASCG  Inspection.  Inc.. 

Anchorage.  AK:  October  2.  2001 . 
TA-W-42.290:  Glen  Raven.  Inc..  Glen 

Raven  Filament  Fabrics.  LLC, 

Bumsville  Plant.  Bumsville.  NC: 

September  30,  2001. 
TA-W-42.306:  Atlas  Copco 

Compressors,  Inc.,  Holyoke.  MA: 

October  9,  2001. 
TA-W-42.271:  Uniek,  Inc..  Wood  Div.. 

Greenwood.  MS:  September  30, 

2001. 
TA-W-42.323:  Perma  Grain  Products, 

Armstone  Div. ,  Lenoir  City,  TN: 

October  15.  2001. 
TA-W-42.187:  Faith  Apparel.  Inc.. 

Richlands,  VA:  September  9.  2001. 
TA-W-42.167:  ADC 

Telecommunications.  Le  Sueur. 

MN:  September  4.  2001 . 
TA-W-42.158:  O-Cedar  Brands,  Inc.. 

Standard  Brush  Div.,  Portland.  IN: 

Septembers.  2001. 
TA-W-41.916:  Emess  Design  Group. 

LLC.  Ellwood  Citv.  PA:  Julv  15. 

2001. 
TA-W-42,225:  Ametek,  Ametek 

Aerospace  and  Power  Instruments 

Div..  Wilmington.  MA:  September 

20.2001. 
TA-W-42,21 7;  Microelectronic  Modules 

Corp..  New  Berlin.  WI:  September 

23.2001. 
TA-W-42.204:  G.S.  of  West  Virginia. 

Inc..  Ravenwood,  WV:  September 

13,2001. 
TA-W-42.255:  Waltec  Forgings.  Inc.. 

Port  Huron.  MI:  September  30. 

2001. 
TA-W-42.219:  Celestica  Corp..  Foothill 

Ranch.  CA:  September  12.  2001. 
TA-W-42.177:  Fred  B  Moe  Logging  Co.. 

Centralia,  WA:  September  6.  2001. 


The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(A) 
(increased  imports)  of  Section  222  have 
been  met. 
TA-W-50,043:  Dynagear,  Inc  ,  Manley 

Valve  Div. ,  York.  PA :  November  5, 

2001. 
TA-W-50.032:  Kent.  Inc.,  Fort  Kent.  ME: 

Novembers.  2001. 
TA-W-S0.031:  Saunders  Brothers.  Inc., 

Westbrook.  ME:  November  7.  2001. 
TA-W-S0.044:  Wrought  Washer 

Manufacturing.  Inc..  Milwaukee, 

WI:  November  7,  2001 . 
TA-W-50,077:  Northern  Cambria  Shirt 

Co.,  Northern  Cambria.  PA: 

Novembers.  2001. 
TA-W-S0,201 :  Aerostar  International. 

Inc.,  Parkston.  SD:  November  19. 

2001 
TA-W-S0.112:  California 

Manufacturing  Co.,  d/b/a  Stanwood 

Corp.,  Pelahatchie.  MS:  November 

5.2001. 
TA-W-50.167:  Bike  Athletic  Co..  Cutting 

Department.  Knoxville.  TN: 

November  21.  2001. 
The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(B) 
(shift  in  production)  of  Section  222  have 
been  met. 
TA-W-S0.173:  Twyford  International, 

Inc.,  Sebring.  FL:  November  15, 

2001. 
TA-W-S0.138:  BBA  Nonwovens 

Washougal.  Inc..  Washougal.  WA: 

November  19.2001. 
TA-W-50,072:  Federal  Mogul, 

Powertrain  Systems  Div.. 

Orangeburg,  SC:  November  11, 

2001 . 
TA-W-S0,017:  Blue  Bird  Corp..  Blue 

Bird  Body  Co..  Blue  Bird  Midwest 

Div..  Mt.  Pleasant.  lA:  November  5. 

2001. 
TA-W-50.061:  VFfeanswear.  Limited 

Partnership.  A  Subsidiary  of  VF 

Corp. .  Woodstock.  VA :  November  6. 

2001. 
TA-W-50.066:  Square  D.  Lincoln.  NE: 

Novembers.  2001. 
TA-W-50.087  &■  A:  VFfeanswear. 

Limited  Partnership,  A  Subsidiary 

of  VF  Corp.,  Okemah,  OK  and 

Coalgate,  OK:  November  6. 

2001. NC:  November  7.  2001. 
TA-W-50.007:  Levolor-Kirsh  Window 

Fashions.  Div.  of  Newell 

Rubbermaid,  Freeport,  IL: 

November  4,  2001. 
The  following  certification  has  been 
issued.  The  workers  qualify  as  adversely 
affected  secondary  workers  under 
Section  222. 
TA-W-50,00S:  Bottoms  Group,  Inc., 

Auburn,  ME:  November  4,  2001. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 


Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchaper  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  months  of  December. 
2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  Thai  a  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  (including 
workers  in  any  agricuhural  firm  or 
appropriate  subdivision  thereof)  have 
be<:ome  totally  or  partially  separated  from 
employment  and  either — 

(2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely, 

(3)  That  imports  from  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  produced  by  such  firm  or  subdivision 
have  increased,  and  that  the  increases 
imports  contributed  importantly  to  such 
workers'  separations  or  threat  of  separation 
and  to  the  decline  in  sales  or  production  of 
such  firm  or  subdivision;  or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of  articles 
like  or  directly  competitive  with  articles 
which  are  produced  by  the  firm  or 
subdivision. 

Negative  Uetermiodtions  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

NAFTA-TAA-0759S:  Microelectronic 

Modules  Corp.,  New  Berlin,  WI 
NAFTA-TAA-07S64:  Georgia-Pacific 

Corp..  Bowden  Hardwood  Div., 

Bowden,  NC 
NAFTA-TAA-06432:  Emess  Design 

Group.  LLC.  Ellwood  City,  PA 
NAFTA-TAA-06469:  Sunbelt  Interplex. 

Inc.,  Tamarac,  FL 
NAFTA-TAA-06489:  Minnesota 

Brewing  Co..  St.  Paul.  MN 
NAFTA-TAA-07S78:  Enviro  Systems 

Furniture,  Inc.,  Grand  Rapids,  MI 
NAFTA-TAA-07623:  ATK  North 

America.  A  Subsidiary  of  Vege 

Motoren,  Falmouth,  KY 
NAFTA-TAA-07642:  Electric  Steel 

Castings  Co.,  Indianapolis,  IN 
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The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified 

The  investigation  revealed  that 
workers  of  the  sub|ect  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  .^ct,  a,s 
amended 

NAFT.-\-T:\.^-07613:  Legato  Systems, 

Inc.,  Orem.  UT 
\'AFTA-TAA-O7600:  Autoline 

Industries.  Inc.,  Oakbrook.  IL 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-06422; Matsushita  Home 
Appliance  Co.,  Danville,  KY.  July 
22,2001. 

NAFTA-TAA-n6996:  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  tt57350P.  South 
Naknek.  .■M^   September  5.  2001 

NAFT.\-T.\A-07547.  Fred  8  Moe 
Laggmci  Co  ,  Centralia.  WA: 
September  6.  2001. 

NAFT,A-T.AA-O7570.  Trans  pro.  Inc..  d/ 
b/a  Go/Dan  Industries.  Maquoketa. 
lA:  September  18,2001 

NAFTA-T.AA-07575:  Celestica  Corp., 

Foothill  Ranch,  CA:  September  12, 

2001 
NAFTA'TAA-07620:  Trailmobile 

Trailer.  LLC.  Charleston,  IL  July  25. 

200) 

NAFTA-TAA~07634.  Woherine  World 
Wide.  Inc.,  Formerly  Frolic 
Footwear.  A  Div.  of  Wolverine 
Manufacturing  Group.  Arkansas 
Operations,  Monette,  AH  October 
23,2001. 

N AFT A-TAA-07636:  Celestica  Corp  . 
Oklahoma  City.  OK:  October  28, 
2001. 

NAFTA-TAA-07659:  Electric  Systems. 
Inc.,  Elysburg.  PA:  October  31.  2001 

NAFTA-TAA-07576:  Ametek.  Ametek 
Aerospace  and  Power  Instruments 
Div..  Wilmington,  MA:  September 
23,  2001 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  month 
of  December,  2002.  Copies  of  these 
determinations  are  available  for  inspection  in 
Room  C-5311.  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N.W.,  Washington,  D.C. 
20210  during  normal  business  hours  or  will 
be  mailed  to  persons  who  write  to  the  above 
address. 

Dated:  December  10.  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  02-32235  Filed  12-20-02;  8:45  am) 
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Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

hi  accordanc;e  uith  Section  223  of  the 
Trade  Act  of  1974,  a.--  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
ehgibilitv  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-Wj  issued 
during  the  period  of  November,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligihilit\  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibilitv 
requirements  of  Section  222  of  the  Act 
must  be  met 

(1)  That  a  significant  number  or 
proportion  of  the  workers  m  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partiallv  separated,  nr  are  threatened 
to  become  totalh  or  partially  separated: 
and 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  ha\e 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdi\ision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  andio  the 
absolute  decline  in  sales  or  production 
of  sucb  firm  or  subdivision 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  c  ases  the 
investigation  revealed  that  ;  .'".teriun  (3) 
has  not  been  met  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-42,ia5,  Juno,  Inc.,  Blytheville. 

AR 
T.^-W-42,016:  National  Torch  Tip,  Inc., 

Pittsburgh.  PA 
T.\-\\ -42,051.  Citation  Corp. -Interstate 

Fnrgmgs  Industries,  Milwaukee.  WI 
TA-W-41.970:  Dimension  Tech.  Inc.. 

Iron  wood,  MI 
T.'\-\\-41,889:  United  Container 

Machinen,-.  Glen  Arm,  Maryland 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-\\-42,300:  AbelConn,  LLC,  Cokato, 

ALV 


TA-W-42,831;  Metaldyne,  Inc.  (formerly 

Accura  Tool  &■  Mold  Co.,  Inc.). 

Crystal  Lake.  IL 
TA-W-A2,068:  Motorola,  Inc.,  SPS. 

Chandler,  AZ 
TA-W-41,730:  Motorola,  Inc..  RF-1, 

Phoenix,  AZ 
TA-W-41,859;  King  Press,  foplin,  MO 
TA-W-42.298:  Massillon  Stainless,  Inc.. 

Massillon,  OH 
TA-W-42,21 1 ;  Motorola,  Inc., 

Semiconductor  Products  Sector. 

Bipolar  Manufacturing  Center 

(BMC).  Mesa,  AZ 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-42.23S:  The  Design  Room  of 

Cattiva,  Inc.,  New  York,  NY 
TA-W~50,108  &-A:  Ericsson,  Inc.,  Global 

Services  North  America,  Regional 

Supply  and  Support  Center,  Piano. 

TX  and  Richardson,  TX 
TA-W-42,322,  A  6-  B;  Kelly  Staff 

Leasing,  Inc.,  San  Diego,  CA,  Kelly 

Services,  Inc.,  Troy,  MI  and  Delphi 

Automotive  Systems,  El  Paso,  TX 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-42,294:  Glucona  America,  Inc., 

fanesville,  WI 


.Mfirmative  Determinations  for  \^orkp^ 
.adjustment  .\ssistance 

The  following  certifications  have  been 
issued,  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination 
TA-W-42,296:  Westwood  Industries 

LLC.  Luxur\'  Home  Group,  New 

York.  NY:  October  2.  2001. 
TA-W-42,274:  Angelica  Image  Apparel. 

a  Div.  of  Angelica  Corp  ,  Alamo, 

TN:  May  23,  2001. 
TA-W-42.309:  Advanced  Glassfiber 

Yarns.  Huntingdon,  PA:  October  15. 

2001 
TA-W-40,842:  Milwaukee  Electric  Tool 

Corp.,  Blvthville,  AR:  November  5, 

2000. 
TA-W-42,087;  Milwaukee  Electric  Tool 

Corp.,  Brookfield.  WI:  June  19, 

2001. 
TA-W-42,049:  The  Boeing  Company. 

Boeing  Commercial  Aircraft, 

Wichita  Div.,  Tulsa  Business  Unit. 

Tulsa.  OK:  July  17,  2001. 
TA-W-42,044:  Siemens  VDO 

Automotive.  Lima,  OH:  August  21, 

2001. 
TA-W-41.581:  The  Cincinnati  Gear 

Company,  alkla  Cincinnati  Steel 

Treating  (C.S.T.),  Cincinnati,  OH: 

May  1 .  2001 .  July  22.  2001 . 
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TA-W-4 1.529  &  A;  Mexican  Industries. 

Detroit,  MI  and  Dearborn,  MI: 

January  23,  2001. 
TA-W-42.355:  Ferro  Corp..  East 

Liverpool  Plant,  East  Liverpool.  OH: 

October  23.  2001 
TA-W-42.340:  Titan  Wheel  Corp.  of 

Virginia,  Saltville.  VA:  October  25. 

2001. 
TA-W-^2.339:  Doyle  Shirt 

Manufacturing,  Doyle,  TN:  October 

24,  2001. 
TA-W-42,333:  Dunbrooke  Sportswear,  a 

Div.  of  American  Marketing 

Industries,  Inc.,  El  Dorado  Springs, 

MO:  October  21,  2001 
TA-W-42.231:  The  Doe  Run  Resources 

Co..  The  Southeast  Missouri  Mining 

and  Milling  Div.,  Viburnum,  MO: 

September  25,  2001. 
TA-W-42.226:  R  and  A  Investments,  dl 

hi  a  Mini-Circuits,  Hialeah,  FL: 

September  16.  2001. 
TA-W-42.222:  EHV-Weidmann 

Idustries.  Inc.,  a  Subsidiary  of 

Wicor  Americas.  St.  Johnsbury.  VT 
TA-W~42.206:  Hoffco/Comet  Industries. 

In..  Rushville,  IN:  September  16. 

2001 
TA-W-42.141:  Manufacturers'  Services 

Limited.  Midwest  Operations.  Mt. 

Prospect.  IL:  August  27.  2001. 
TA-W-42.134:  Tyco  Electronics.  Printed 

Circuit  Group.  Melbourne  Div.. 

Melbourne.  FL:  August  16.  2001. 
TA-W-42.055:  Plymouth.  Inc..  Radford. 

VA:fuly  18,2001. 
TA-W-41.618  &■  A:  Ethan  Allen.  Inc.. 

Casegoods  Factory,  Randolph,  VT 

and  Lumber  Mill,  Orleans,  VT:  May 

29.2001. 
The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(A) 
(increased  imports)  of  Section  222  have 
been  met. 
TA-W-50.002:  Longview  Fibre  Co.. 

Leavenworth  Wood  Products, 

Leavenworth,  WA:  November  4, 

2001. 
TA-W-50,097;  S.  Goldberg  &  Co..  Inc.. 

Hackensack.  N}:  November  4.  2001. 
TA-W-50.069:  L.W.  Packard  and  Co.. 

Inc..  Ashland.  NH:  November  8, 

2001 
TA-W-50.041  6-A,B,C:  Woods 

Industries.  Inc.,  Jasonville.  IN, 

Worthington,  IN.  Mooresville.  IN 

and  Carmel.  IN:  November  6.  2001. 
TA-W-50.027;  Stimson  Lumber  Co.. 

Libby.  MT:  November  6.  2001 . 
The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(B) 
(shift  in  production)  of  Section  222  have 
been  met. 
TA-W-50.021:  Buehler  Motor,  Inc.. 

Kinston.  NC:  November  5.  2001. 
TA-W-50.053:  Advance  Transformer 

Corp.,  Monroe,  WI:  November  1, 

2002. 


TA-W-50.014:  Kwikset  Corp..  a 

Subsidiary  of  Black  and  Decker 

Corp..  Waynesboro.  GA:  November 

5.2001. 
TA-W-50,046;  Crown  North  America,  a 

Div.  ofLeggett  and  Piatt,  Inc., 

Wooster,  OH:  November  7.  2001 . 
TA-W-50.116:  /.  Star  Bodco.  Inc..  a 

Subsidiary  of  Industrie  Bodco.  Inc., 

Fort  Atkinson.  WI:  November  16, 

2001. 
TA-W-50.081  &  A:  Drusco,  Inc.,  Miami, 

FL  and  The  Cutting  Company,  Inc., 

Miami,  FL:  November  13.  2001. 
TA-W-50.070:  Eaton  Corporation.  Fluid 

Power  Div. ,  Mooresville.  NC: 

November  7.  2001. 
TA-W-50,062:  After  Six,  Inc..  Athens, 

GA:  November  5.  2001. 
TA-W-50.055;  Kraft  Foods,  Kool-Aid 

Plant.  Chicago.  IL:  November  8. 

2001. 
TA-W-50.018:  Court  Metal  Finishing. 

Inc..  d/b/a  Valve  Finishing  Co.. 

Mentor,  OH:  Novembers.  2001. 
The  following  certification  has  been 
issued.  The  workers  qualify  as  adversely 
affected  secondary  workers  under 
Section  222. 
TA-W-50,006:  Sherman  Lumber 

Company,  Sherman  Station,  ME: 

November  4,  2001 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  ^d  in  accordance  with  Section 
250(a),  Subchaper  D.  Chapter  2,  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  months  of  November. 
2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 


workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision: 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  N.\FT.A-  lA.A 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-06452:  National  Torch 

Tip.  Inc..  Pittsburgh.  PA 
NAFTA-TAA-07571 :  International 

Comfort  Products  Corp.  (USA).  Div. 

of  Carrier  Corp..  Lewisburg,  TN 
NAFTA-TAA-07594:  Juno,  Inc., 

Blvtheville.  AR 
NAFT'A-TAA-07640:  AbelConn.  LLC, 

Cokato,  MN 
NAFTA-TAA-05348:  GE  Lexington 

Lamp  Plant,  Lexington.  KY 
NAFTA-TAA-V6333:  Kinc  Press,  Joplin, 

MO 
NAFTA-TAA-06338:  Metaldyne.  Inc.. 

(Formerly  Accura  Tool  and  Mold 

Co..  Inc.).  Crystal  Lake.  IL 
NAFTA-TAA-06461:  Dimension  Tech, 

Inc..  Ironwood,  MI 
NAFTA-TAA-06470:  Citation  Corp.- 

Interstate  Forgings  Industries. 

Milwaukee.  WI 
NAFTA-TAA-06528:  U.S. 

Manufacturing  Corp..  Port  Huron, 

Ml 
NAFTA-TAA-06529:  Coleman  Cable, 

Inc.,  El  Paso,  TX 
NAFTA-TAA— 07559;  Makita 

Corporation  of  America,  Buford,  GA 
NAFTA-TAA-07649:  Graphic 

Sportswear  Unlimited,  Inc.,  Austin, 

TX 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  investigation  revealed  that 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  thp  Trade  Act.  as 
amended. 
NAFTA-TAA-07650  &■  A.  B.  Kelly  Staff 

Leasing,  Inc.,  San  Diego.  CA.  Kelly 

Services.  Inc.,  Troy,  MI  and  Delphi 

Automotive  Systems,  El  Paso,  TX 
NAFTA-TAA-07628:  Health  South. 

Occupational  Medical  Clinic,  El 

Paso,  TX 
NAFTA-TAA-06511 ;  Netmanage,  Inc.. 

Bellingham  Engineering, 

Bellingham.  WA 
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The  investigation  revealed  that 

criteria  (1)  has  not  been  met  A 
significant  number  or  proportion  of  the 
workers  in  suc:h  wftrkers'  firm  or  an 
appropriate  subdivision  (including 
workers  m  any  agricultural  firm  or 
appropriate  subdivision  thereof)  did  not 
become  totally  or  partially  .separated 
from  employment  as  required  for 
certification. 

SAFT.A-T.^A-OeaU:  State  of  Alaska 
C.ommercial  Fisheries  Entry 
Commission  Permit  ^6197lQ, 
Koliganglv.  .4X 
NAFT.'\-T.\.A-nT044.  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Pt^nnit  ^55779F. 

Togiak.  AK 

NAFTA-TAA-07063:  State  of  Alaska 
Commercial  Fisheries  Entr\- 
Commission  Permit  ^57325J, 
Togiak.  AK 

NAFT.'\-TAA-07330:  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  tt5751lL, 
Niiknek,  AK 

NAFTA-TAA-06775:  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  U58360M, 
Newhalen.  AK 

NAFTA-TAA-06749:  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  ^6050lX, 

Egegik,  AK 
NAFTA-TAA-06713;  Permit  #61 361 Q. 

Dillingham,  AK 
NAFTA-TAA-06635:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  U55222A, 

Dillingham.  AK 
NAFTA-TA.A-06566:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  #57687H. 

Clarks.  AK 
NAFTA-TAA-07424:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  tt58234H, 

Dillingham.  AK 
NAFTA-TAA-07354;  Permit  *58022H, 

Naknek.  AK 
NAFT.\-TAA-07338:  Permit 

ttSO4T58023,  Naknek,  AK 
NAFTA-TAA-07331:  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  #65830W, 

Naknek,  AK 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production,  or  both,  did  not  decline 
during  the  relevant  period  as  required 
for  certification. 
NAFTA-TAA-06728;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  i*57995V, 

Dillingham,  AK 
NAFTA-TAA-07194:  State  of  Alaska 

Corflmercial  Fisheries  Entries 

Commission  Permit  ti6123lQ, 

Dillingham,  AK 


NAFTA-TAA-06893:  State  of  Alaska 
Commercial  Fisheries  Entries 

Commission  Permit  *>5.5324S. 
Naknpk.  ,4X 

\AFTA-T.A.A-06586:  State  of  Alaska 

Commercial  Fisheries  Entries 
Commission  Permit  #67590E, 
DiUinghom,  .4X 

The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  or  production,  or  both,  did 
not  decline  during  the  relevant  period 
as  required  for  certification.  Imports 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 

NAFTA-TAA-07632:  Massillon 
Stainless.  Inc  .  Massillon.  OH 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-05693:Braeco, 

Weaver\ille,  NC:  June  8,  2000. 

S.\FTA-TAA-06567;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission,  Permit  if57436l. 
Clarks  Point.  AK:  September  5, 
2001. 

NAFTA-TAA-06667:  State  of  Alaska 
Commercial  Fisheries  Entr\' 
Commission  Permit  tt60406B. 
Dillingham  .4 A   Septembers,  2001. 

NAFTA-TAA-06906  Permit  *6054lO. 
Naknek.  Ak.  September  5,  2001. 

NAFTA-TAA-07S83:  The  Doe  Run 

Resources  Company.  The  southeast 
Missouri  .Mining  and  Milling  Div., 
Viburnum,  MO:  September  25, 
2001. 

.\AFTA-TAA-05626:  Milwaukee 

Electric  Tool  Corp..  Blythville,  AR: 
December  5,  2000. 

NA FT.\-TAA-06S24 :  Milwaukee 

Electric  Tool  Corp.,  Brookfield,  WI: 
June  19,  2001. 

I  hereby  certif\'  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  November, 
2002.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311.  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  December  4,  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Tmde  Adjustment 
Assistance. 
(PR  Doc  02-32236  Filed  12-20-02;  8:45  am) 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-038911 

Nortel  Networks,  Xros,  Inc  Northern 
Telephone.  Alteon  Networks  Santa 
Clara.  California;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  2,  Title  II,  of  the  Trade  Act 
of  1974,  as  amended  (19  U.SC.  2273), 
the  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
NAFTA  Transitional  Adjustment 
Assistance  on  May  30,  2000,  applicable 
to  workers  of  Nortel  Networks,  Santa 
Clara,  California.  The  notice  was 
published  in  the  Federal  Register  on 
June  8,  2000  (65  FR  36470) 

At  the  request  of  a  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  telecommunications  equipment, 
primarily  printed  circuit  assemblies  and 
PBX  telephone  switches. 

New  information  provided  by  the 
State  shows  that  some  workers 
separated  from  employment  at  the  Santa 
Clara,  California  location  of  Nortel 
Networks  had  their  wages  reported 
under  three  separate  unemployment 
insurance  (UI)  tax  accounts  for  Xros, 
Inc.  and  Northern  Telephone,  Santa 
Clara,  California  and  Alteon  Networks, 
Santa  Clara,  California  and  San  Jose, 
California. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Departments 
certification  is  to  include  all  workers  of 
Nortel  Networks  who  were  adversely 
affected  by  a  shift  of  production  of 
telecommunication  equipment  to 
Canada. 

The  amended  notice  applicable  to 
NAFTA — 03891  is  hereby  issued  as 
follows: 

Ail  workers  of  Nortel  Networks,  Santa 
Clara,  California;  and  workers  of  Xros.  Inc., 
Northern  Telephone.  Alteon  Networks, 
producing  telecommunications  equipment, 
primarily  printed  circuit  assemblies  and  PBX 
telephone  switches  at  Nortel  Networks.  Santa 
Clara,  California,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  27. 1999,  through  May  30.  2002, 
are  eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974: 
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Signed  at  Washington.  DC  this  26th  day  of 
November.  2002. 
Linda  G.  Pooie. 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  02-32232  Filed  12-20-02:  8:45  ami 

BtLllNG  CODE  *5I0  30  P 


NATIONAL  AERONAUTJCS  AND 
SPACE  ADMINISTRATION 

(Notice  02    14«1 

Notice  of  Prospective  Patent  License 

AGENCY:  \atjundi  Aeronautics  and 
i  ,i  1   Administration. 

ACTION:  Notice  of  Prospective  Foreign 
Patent  License. 

SUMMARY:  \.-\S.-\  .fi.T.-b\  k.;iv.»s  notice 
'h.it  !'h':>-!!i^   ->v^tfins  hittTiiational    Im 
4  F'liif'hri"  ik.  \t".v  li'iscv    has  appheii 
f(ir  dn  exclusive  forfign  prftcnt  license  to 
prcj(  tii  ►•  the  invention  des(  rstu'd  and 
1  Idimiii  111  KSC-12235.     High 
Tempt-niiire  Decomposition  of 
H\  li  'gtii  PtToxide."     Application 
:-><t!h!  Ni.    li).()14  140  whu  h  is  as.signt'd 
to  the  United  .States  of  America  as 
represented  bv  the  .Administrator  of  the 
Ndtuindl  .'Keronautu  s  and  .Spate 
.AdiniriistratKin    F'hoenix  Systems 
Internatuinai    liu     i  urrnntlv  has  an 
exclusive  patent  license  with  NA.SA  fur 
KS(      K'JiS      Mikjh 'IVmperaturf 
Uet  (iinpi)Siliiin    if  Hvdrngeri  I'eruxjde." 
Writifii  .ifiitH  tuiiis  Ic  the  prospective 
kiiaiit    J  ri  lii  fi!--*'  sfic'iilf!  h»-  sent  ti ' 
KaniU   Mcaiii.  f'jlfut  (  ntinsi'i    John  F 
Kt'iinedy  Space  Center.  Kennedy  Space 
C  enter.  FL  32899. 

DATES:  Responses  to  this  Notice  must  be 

rH<  (nvtuf  bv  lanuary  7.  2003 

FOR  FURTHER  INFORMATION  CONTACT 
Randaii  .M    H<ald,  Assistant  Chief 
Counsel,  f'dtent  Counsel,  John  F. 
Kennedy  Space  Center,  Mail  Code  CC- 
A,  Kennedy  Space  Center.  FL  32899, 
telephone  (321)  867-7214. 

Dated:  December  16.  2002. 
Paul  G.  Pastorek, 

General  Counsel. 

|FR  Doc  02-.12179  Filed  12-20-02;  8:45  am) 

BILUNG  CODE  7510-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[IA-02-O31) 

In  the  Matter  of  John  Todd  Biiinsky; 
Order  Prohibiting  Involvement  In  NRC- 
Licensed  Activities 

1 

John  Todd  Biiinskv  was  employed  as 
a  technician  by  NTH  Consultants.  Ltd 
(Licensee'  of  Farmington  Hills  and 
Grand  Rapids    Mn  hi^aii    N'TH 
Consultants    Ltd     holds  l.u  ense  No  21- 
14H94  01  issued  bv  the  Nuclear 
R«'gulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  C'FR  part 
30  on  )une  17.  1996   The  license 
authorizes  the  use  of  (  »'siuin  1  3^  and 
Amenaum-241  sealed  sourtes  in 
Troxler  moisture/densitv  gauges  in 
accordaiu  e  with  the  conditions 
specified  therein 

n 

(  »n  November  2    Z00\    NTH 
Consultants  Ltd    reported  to  the  NRC 
that  a  Troxler  moisture/ density  gauge 
containing  NRC   li<  eiised  material  had 
been  stolen  and  subsequently  rwovered 
The  NRC  Office  of  Investigations  (OI; 
c  onduded  an  investigation  into  the 
reported  theft  of  Troxler  Model  341 IB 
m(nsturf'/densit\  gauge  (,S<?rial  No 
16990)  containing  NRC  licensed 
material  in  two  sealed  sources  (8  mCi  of 
Cesium  137,  Serial  No  50-6374,  and  40 
mCi  of  Ameru mm  241 .  .S<>rial  No   47 
12413)  The  CJffice  of  Investigations 
issued  Report  No.  3-2001-053  on  July 
26,  2002    Information  developed  during 
that  investigation  iiuiuateci  that  !ohn 
Todd  Bihnskv  was  previously  employed 
by  NTTi  Consultants,  Ltd  ,  at  its  fac  ilit\ 
in  Crand  Rapids.  Michigan,  and  Mr 
Biiinsky  was  authorized  to  use  Troxler 
moisture/density  gauges   (Jn  September 
14,  2001 ,  an  employee  of  the  Licensee 
learned  that  Mr  Bilinskv  was  soliciting 
outside  work  from  customers  uf  N'TH 
Consultants.  Ltd  As  a  result  of  the 
solicitations.  Mr  Bilinskys  employment 
was  suspended  by  the  Licensee  on 
Septembrr  .' !    .,'001    and  his 
emplo\  rnt'iit  was  terminated  on 
September  24.  2001 

During  October  2001,  licensee 
personnel  conducted  a  property 
inventory  and  could  not  account  for 
Troxler  Model  3411 B  moisture/density 
gauge  (Serial  No.  16990).  The  Licensee 
determined  that  the  gauge  was  returned 
to  its  storage  area  on  August  31,  2001. 
At  that  time,  the  gauge  utilization  log 
had  been  updated  to  reflect  that  this 
specific  moisture-density  gauge  was 
broken  and  should  be  transferred  from 
the  Grand  Rapids,  Michigan,  office  to 


th>'  Farmington  Hills,  Michigan. 
corpiorate  offu >'  for  repairs  When  Mr. 
Bihnskv  was  terminatt'd  on  September 
24.  2001    the  Licensee  was  not  aware 
that  Mr  Biiinsky  had  the  gauge  in  his 
pn.ssession  The  Licensee  did  not  learn 
that  the  gauge  was  in  the  possession  of 
Mr  Bihnskv  until  November  2   2001 
when  another  employee  oi  NTH 
Consultants  retrieved  the  gauge  from 
Mr  Bihnskv 

III 

Based  an  the  above,  it  appears  that 
lohn  Todd  Biiinsky.  a  former  employee 
of  the  Licensee,  af:quired  and  possessed 
without  authonzation,  a  Troxler  Model 
344 IB  moisture-densitv  gauge  (Serial 
No    16990)  i  ontaining  NRCMir ensed 
material   that  was  owned  bv  NTH 
Consultants,  Ltd   Mr  Biiinsky  s 
possession  of  a  Troxler  Model  341 1  B 
moisture  (density  gauge  containing 
byproduct  material  (nominally  8 
millicunes  of  cesium  137  and  40 
milhcunes  of  amencium  241  Be) 
without  authorization  of  an  NRC 
lu  ensee  or  without  a  specific  or  general 
he  ense  issued  by  the  NRC  or  an 
.Agreement  State  is  an  apparent 
deliberate  violation  of  10  CFR  30  3 
Activities  Requinng  LK:ense 

Further,  Mr  Bilinskys  conduct  has 
raised  serious  doubt  as  to  whether  he 
can  be  relied  upon  to  comply  with  NRC 
requirements  in  the  future 

Consequently.  I  lack  the  requisite 
reasonable  assurance  that  licensed 
ac  tivities  can  be  conduc:1ed  in 
compliance  with  the  Commission  s 
recjuirements  and  that  the  health  and 
safety  of  the  public  will  be  protected  if 
Mr   Bihnskv  were  permitted  at  this  time 
tu  be  involved  in  NRC  licensed 
activities  Therefore,  the  public  health, 
safet\  and  interest  require  that  Mr. 
Bihnskv  be  prohibited  from  any 
involvement  in  NRCMicensed  activities 
for  a  period  of  five  years  from  the  date 
of  this  Order 

I\ 

Accordingly,  pursuant  to  sections  81, 
161b,  161i,  182  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.202,  10  CFR  30.10,  and  10  CFR  150,20, 
it  is  hereby  ordered  that: 

1.  John  Todd  Biiinsky  is  prohibited 
for  five  years  from  the  date  of  this  Order 
from  engaging  in  NRC- licensed 
activities.  NRC-licensed  activities  are 
those  activities  that  are  conducted 
pursuant  to  a  specific  or  general  license 
issued  by  the  NRC,  including,  but  not 
limited  to,  those  activities  of  Agreement 
State  licensees  conducted  pursuant  to 
the  authority  granted  by  10  CFR  150.20. 
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2,  If  Mr.  Biiinsky  is  currently  involved 
with  another  licensee  in  NRC-licensed 
activities,  he  must  immediately  cease 
those  activities,  and  inform  the  NRC  of 
the  name,  address  and  telephone 
number  of  the  employer,  and  provide  a 
copy  of  this  Order  to  the  employer.  The 
Director,  OE,  may,  by  letter,  relax  or 
rescind  anv  of  the  above  conditions 
upon  demonstration  by  Mr.  Biiinsky  of 
good  cause. 

\' 

In  accordance  with  10  CFR  2.202, 
John  Todd  Biiinsky  must,  and  any  other 
person  adversely  affected  by  this  Order 
may,  submit  an  answer  to  this  Order, 
anci  may  request  a  hearing  on  this 
Order,  within  20  days  of  the  date  of  this 
Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Mr  Biiinsky  or 
other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission.  Attn: 
Rulemakings  and  .Adjudications  Staff. 
Washington.  DC  20555.  Copies  also 
shall  be  sent  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555.  to 
the  Assistant  General  Counsel  for 
Materials  Litigation  and  Enforcement  at 
the  same  address,  to  the  Regional 
Administrator,  NRC  Region  III,  801 
Warrenville  Road.  Lisle,  Illinois  60532- 
4351,  and  to  Mr.  Biiinsky  if  the  answer 
or  hearing  request  is  by  a  person  other 
than  Mr  Biiinsky.  Because  of 
continuing  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  answers  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
hearingdocket@nrc.gov  and  also  to  the 
Office  of  the  General  Counsel  either  by 
means  of  facsimile  transmission  to  301- 
415-3725  or  by  e-mail  to 
OGCMaiICenter@nrc.gov.  If  a  person 
other  than  Mr.  Biiinsky  requests  a 
hearing,  that  person  shall  set  forth  with 
particularitv  the  manner  in  which  his 


interest  is  adversely  affected  bv^his 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d).' 

If  a  hearing  is  requested  by  Mr. 
Biiinsky  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  anv  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
section  IV  above  shall  be  effective  and 
final  20  days  from  the  date  of  this  Order 
without  further  order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 

Dated  this  12th  day  of  December,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Carl  I.  Paperiello, 

Deputy  Executive  Director  for  Materials, 
Research  and  State  Programs. 
(FR  Doc.  02-32244  Filed  12-20-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[License  Number  37-001 1 8-07] 

Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact:  Exemption 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  authorizing  the 
University  of  Pennsylvania  an 
exemption  from  10  CFR  20,1301  to 
allow  adults  providing  care  to  minors 
undergoing  medical  treatment  with 
byproduct  material  during  confinement 
to  receive  a  dose  up  to  2  rems  (0.02 
Sievert  (Sv)  or  20  millisievert  (mSv))  in 
a  year. 

Environmental  Assessment 
Identification  of  the  Proposed  Action 
The  University  of  Pennsylvania  is 
licensed  by  the  NRC  for  the  medical  use 
of  byproduct  material.  This  licensee  has 
requested,  in  letters  dated  March  15. 
2002.  and  April  11.  2002.  that  the  NRC 
grant  it  an  exemption  to  allow  adults 
providing  care  to  minors  undergoing 
medical  treatment  with  byproduct 


'  The  most  recent  version  of  title  10  of  the  Code 
of  Federal  Regulations  published  lanuarv-  1,  2002. 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714  (d)  and  paragraphs  (d)(1)  and  (d)(2)  regarding 
petitions  to  intervene  and  contentions.  For  the 
complete,  correc:ted  text  of  10  CFR  2.714  (d),  please 
see  67  FR  20884;  April  29,  2002. 


material  during  confinement  to  receive 
a  dose  up  to  2  rems  (0.02  Sv)  in  a  year. 
10  CFR  20.1301(a)(1)  requires  licensees 
to  conduct  operations  so  that  the  total 
effective  dose  equivalent  to  individual 
members  of  public  does  not  exceed  0.1 
rem  (1  mSv)  in  a  year.  Notwithstanding 
this  provision,  a  licensee  may  permit 
higher  doses  to  visitors  when  visiting  an 
individual  who  cannot  be  released  from 
the  hospital  in  accordance  with  10  CFR 
35.75,  The  regulations  in  10  CFR 
20.1301(c)  permit  licensees  to  allow 
visitors  to  receive  an  annual  dose  of  up 
to  0.5  rem  (5  mSv)  provided  the  dose 
received  does  not  exceed  0.5  rem  (5 
mSv)  and  the  authorized  user  has 
determined  before  the  visit  that  it  is 
appropriate. 

The  University  of  Pennsylvania  (the 
University)  requested  this  higher 
exposure  for  these  adult  caregivers  for 
several  reasons.  The  University 
indicated  that,  although  these  caregivers 
are  not  employees  of  the  institutions 
covered  by  the  license,  they  voluntarily 
provide  essential  assistance  and  support 
for  a  imique  patient  population.  The 
adult  caregivers  not  only  provide 
comfort  and  company  to  the  children, 
but  also  participate  in  many  of  the  daily 
tasks  for  the  children  during  their 
isolation.  The  physicians  think  that 
applying  a  lower  dose  limit  to  these 
caregivers  could  negatively  impact 
patient  treatment,  overall  patient 
outcome  and  could  increase  the  risk  to 
the  patient.  The  licensee  further  stated 
that  the  presence  of  a  familiar  caregiver 
jeassures  and  calms  the  anxious  child. 
Therefore,  restricting  the  access  of  these 
caregivers  to  the  children  during  this 
time  will  increase  the  risk  of  the 
procedure  for  several  reasons.  Many 
small  children  become  highly  anxious 
and  even  combative  if  forced  separation 
from  these  caregivers  is  mandated.  This 
separation  may  require  intravenous 
sedation,  with  the  attendant  risk  of 
respirator\'  depression  or  other  adverse 
effects.  In  its  correspondence  to  NRC, 
the  University  will  identify  these 
caregivers  and  treat  them  as  though  they 
are  radiation  workers;  they  will  receive 
the  same  training  and  monitoring  as 
required  of  other  radiation  workers, 
including  instructions  in  maintaining 
their  doses  as  low  as  reasonably 
achievable.  In  addition,  standard 
radiation  protection  practices  of 
minimizing  time,  maximizing  distance 
and  use  of  shielding  will  be  employed 
to  the  extent  practicable. 

Need  for  the  Proposed  Action 

The  exemption  is  needed  so  that  the 
University  can  provide  optimum 
medical  treatment  and  care  to  minor 
patients  receiving  treatment  using 
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byproduct  material.  The  higher  allowed 
exposure  limit  to  these  adult  caregivers 
for  minor  patients  allows  for  a  more 
positive  overall  outcome  and  lower  risk 
to  the  patient. 

Environmental  Impacts  of  the  Proposed 
Action 

There  will  be  no  significant 
environmental  impact  or  undue  hazard 
to  life  or  property  from  the  proposed 
action  due  to  the  fact  that  no  material 
is  being  released  into  the  environment 
and  all  of  the  operations  involving  the 
byproduct  material  will  follow  normal 
operating  procedures  followed  prior  to 
the  request  for  the  exemption. 

During  operations,  the  radiation  dose 
rates  from  the  minor  patient  will  not  be 
different  than  occurs  normally  for  the 
prescribed  medical  treatment.  The  doses 
to  the  adult  caregiver  could  be  higher 
than  doses  allowed  for  members  of  the 
public  by  10  CFR  20.1301  as  a  result  of 
the  closer  proximity  to  the  minor 
patient  necessary  to  allow  participation 
in  many  of  the  daily  tasks  for  the 
children  during  their  isolation.  The 
University  indicated  it  will  identify 
these  caregivers  and  treat  them  as 
though  they  are  radiation  workers:  they 
will  receive  the  same  training  and 
monitoring  as  required  of  other 
radiation  workers,  including 
instructions  in  maintaining  their  doses 
as  low  as  reasonably  achievable.  In 
addition,  standard  radiation  protection 
practices  of  minimizing  time, 
maximizing  distance  and  use  of 
shielding  will  be  employed  to  the  extent 
practicable. 

Alternatives  to  the  Proposed  Action 

As  required  by  section  102(2)(E)  of 
NEPA  (42  U.S.C.  4322(2)(E)).  possible 
alternatives  to  the  final  action  have  been 
considered.  The  only  alternative  is  to 
deny  the  exemption.  This  option  would 
not  produce  a  substantial  gain  in 
protecting  the  human  environment. 
University  employee  caregivers  would 
be  proving  the  care  that  will  be 
provided  by  the  family  adult  caregiver. 
Allowing  the  family  adult  caregiver  to 
perform  some  of  the  minor  patient  care 
tasks  improves  the  outcome  of  the 
treatment. 

Alternative  Use  of  Resources 

No  alternative  use  of  resources  was 
considered  due  to  the  reasons  stated 
above. 

Agencies  and  Persons  Consulted 

NRC  consulted  the  Commonwealth  ot 
Pennsylvania.  Department  of 
Environmental  Protection,  Bureau  of 
Radiation  Protection  regarding  this 
matter.  The  Commonwealth  of 


Pennsylvania  has  no  objection  to  NRC 
approval  of  the  proposed  exemption 
request  or  the  conclusions  of  this 
environmental  assessment. 

Identification  of  Sources  Used 

Letters  from  the  University  to  NRC, 
Region  1,  dated  March  15.  2002.  and 
April  11.  2002 

Finding  of  No  Significant  impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  inlO  CFR  part  51.  Based  on  the 
foregoing  environmental  assessment,  the 
Commission  finds  that  the  proposed 
action  of  granting  the  exemption  from 
10  CFR  20.1301  will  not  significantly 
impact  the  quality  of  the  human 
environment.  Accordingly,  the 
Commission  has  determined  that  an 
environmental  impact  statement  for  the 
proposed  exemption  is  not  warranted. 

Further  Information:  The  request  for 
an  exemption  was  docketed  under  10 
CFR  part  20.  License  Number  37- 
00118-07.  For  hirther  details  with 
respect  to  this  action,  see  the  exemption 
request  letters  dated  March  15,  2002. 
and  April  11,  2002.  The  NRC  maintains 
an  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  which 
provides  text  and  image  files  of  NRC's 
public  documents.  These  documents 
may  be  accessed  through  the  NRC 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://nrc.gov/NRC/ADAMS/ 
index.html.  If  you  do  not  have  access  to 
ADAMS  or  if  there  are  problems  in 
accessing  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  Reference  staff  at  1- 
800-397-4209,  (301)  415-^737,  or  by  e- 
mail  to  pdT@nrc.gov. 

Dated  in  Ro<:kville.  Maryland,  this  12lh 
day  of  Det:ember,  2002. 

For  Ihe  Nuclear  Regulatory  Commission. 
Thomas  H.  Essig, 

Chief.  Material  Safety  and  Inspection  Branch, 
Division  of  Industrial  and  Medical  Nuclear 
Safety.  Office  of  Nuclear  Material  Safety  and 
Safeguards. 
IKK  Doc    ()2-:i2246  Filed  12-20-02;  8:4.")  am] 

BILUMG  COOC  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Memorandum  of  Understanding 
Between  ttie  US   Nuclear  Regulatory 
Regulatory  Commission  and  the  U.S. 
Department  of  Health  and  Human 
Services.  Food  and  Drug 
Administration 

AGENCY:  Nuclear  Regulatory 
L..jinmission. 


ACTION:  Notice  of  renewal  of 
Memorandum  of  Understanding  (MOU) 
between  the  U.S.  Nuclear  Regulatory 
Commission  and  the  U.S.  Department  of 
Health  and  Human  Services.  Food  and 
Drug  Administration  (DHHS,  FDA). 

SUMMARY:  The  NRC  and  the  DHHS. 
1  I  ).\    Mgned  a  MOU  on  August  26,  1993. 
which  describes  the  roles  of  the  FDA 
and  NRC,  and  the  coordination  hetween 
the  two  agencies  The  MOU  \\a>  intned 
in  the  Federal  Register  on  September  8, 
1993  (58  FK  4r.iUUj    IliKs  notice 
announces  the  renewal  of  the  MOU, 
with  Minor  Changes.  The  latest  version 
of  the  MOU  can  be  found  on  the  NRC 
Web  site  fhttp://www.nrc.gov/materials/ 
mrdim!  html! 

FOR  FURTHER  INFORMATION.  CONTACT: 
Thomas  H.  Essig.  Office  of  Nuclear 
Materials  Safety  and  Safeguards.  MS  T 
8-F-5,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
Telephone  (301)  415-7231. 

Dated:  Deceml}er  13.  2002. 
Thomas  H.  Essig, 

Chief.  Materials  Safety  and  Inspection 
Branch.  Division  of  Industrial  and  Medical 
Nuclear  Safely.  NMSS. 
IFR  Dor  02-32245  Filed  12-20-02;  8:45  ami 

BILLING  CODE   7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No  40-8698] 

Notice  of  Amendment  Request  and 
Consideration  of  Proposed 
Reclamation  Plan  for  the  Shootaring 
Canyon  Uranium  Project.  Ticaboo. 
Utah,  and  Opportunity  to  Provide 
Comments  and  to  Request  a  Hearing 

i.  Intrudui  tion 

The  Nuclear  Regulatory  Commission 
(NRC)  has  received,  by  letter  dated 
October  24,  2002.  a  request  from  Plateau 
Resources  Limited  (PRL)  to  (1)  amend 
Source  Materials  License  SUA-1371  for 
the  Shootaring  Canyon  Uranium  Project 
to  change  its  status  from  "operational" 
to  "reclamation:"  and  (2)  review  and 
approve  PRL's  proposed  reclamation 
plan  for  this  facility. 

The  uranium  mill  at  Shootaring 
Canyon  operated  for  only  three  months 
in  1982.  generating  a  small  amount  of 
mill  tailings  (the  byproduct  material 
wastes  produced  by  extraction  of 
uranium  from  ore).  The  mill  has  been  on 
standby  status  since  that  time  and  PRL 
has  decided  to  permanently  cease 
operational  activities  at  Shootaring 
Canyon  and  initiate  decommissioning 
and  re<;lamation  of  the  mill  site. 
Consistent  with  this  decision,  PRL  has 


submitted  a  tailings  reclamation  and 
decommissioning  plan  for  the 
ShoDtanng  Canyon  Uranium  Project. 

U.  Opportunity  To  Provide  Comments 

The  NRC  IS  providing  notice  to 
individuals  in  the  vicinity  of  the  facility 
that  the  NRC  is  in  receipt  of  this  request, 
and  will  accept  comments  concerning 
this  action  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  comments  may  be 
provided  to  the  Chief.  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  T-6  D59,  Two 
White  Flint  North.  1 1545  Rockville 
Pike,  Rockville,  MD  20852.  from  7:30 
a.m.  until  4:15  p.m.  on  Federal 
workdays 

in.  Opportunity  to  Request  a  Hearing 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  an  amendment  of  a  license  falling 
within  the  scope  of  subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  C3perator  Licensing 
Proceedings'   of  NRC's  rules  and 
practice  for  domestic  licensing 
proceedings  in  10  CFR  part  2  Whether 
or  not  a  person  has  or  intends  to  provide 
comments  as  set  out  in  section  II  above, 
pursuant  to  ^  2.1205(a).  anv  person 
whose  interest  may  be  affected  bv  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2  1205(d) 
A  request  for  a  hearing  must  be  filed 
withm  iO  davs  of  the  publication  of  this 
Federal  Register  notice. 

Thr-  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary. 
either: 

(1)  By  delivery  to  the  Rulemaking  and 
.'\d|udications  Staff  of  the  Office  of  the 
Secretary  of  the  Commission  at  {3ne 
White  Flint  North.  11555  Rockville 
i'lke.  Rockville.  MD  20852;  or 

(2)  Bv  mail  or  telegram  addressed  to 
liie  Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
Attention:  Rulemaking  and 
Adjudications  Staff.  Because  of 
continuing  disruptions  in  the  delivery 
of  mail  to  United  States  government 
offices,  it  is  requested  that  requests  for 
hearing  also  be  transmitted  to  the 
Secretary  of  the  Commission  either  by 
means  of  facsimile  transmission  to  301- 
415-1101,  or  by  e-mail  to 
hearingdocket@nrc.gov. 

In  accordance  with  10  CFR  2.1205(f). 
each  request  for  a  hearing  must  also  be 


ser\'ed,  bv  delivering  it  personally  or  by 

mail,  to; 

(1)  The  applicant.  Plateau  Resources 
Limited.  877  North  8th  West,  Riverton, 
Wvommg  82501.  Attention;  Fred  Craft; 

and 

(2)  The  NRC  staff,  by  delivery  to  the 
General  Counsel,  One  White  Flint 
North.  11555  Rockville  Pike.  Rockville, 
MD  20852,  or  by  mail  addressed  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Because  of 
continuing  disruptions  in  the  delivery 
of  mail  to  I'nited  States  government 
offices,  it  is  requested  that  requests  for 
hearing  also  be  transmitted  to  the  Office 
of  the  General  Counsel,  either  by  means 
of  facsimile  transmission  to  301-415- 
3725,  or  by  email  to 
OGCMailCenter@nrc.gov. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor: 

(2)  How  that  interest  may  be  affected 
bv  the  results  of  the  proceeding, 
including  the  reasons  whv  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §2  1205(h); 

(3)  The  requestor  s  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  i^  2  1205(d). 

IV.  Further  Information 

The  application  for  the  license 
amendment  and  proposed 
decommissioning  and  reclamation  plan 
are  available  for  mspectKjn  at  NRC's 
Public  Electronic  Reading  Room  at 
http://www.nrc.gov/reading-rm/ 
adanns  html  (ADAMS  Accession 
Number  ML023090073).  Documents 
mav  also  be  examined  and/or  copied  for 
a  fee.  at  the  NRC's  Public  Document 
Room,  located  at  One  White  Flint  North 
11555  Rockville  Pike.  Rockville.  MD 
20852.  Any  questions  with  respect  to 
this  action  should  be  referred  to  Rick 
Weller.  Fuel  Cycle  Facilities  Branch, 
Division  of  Fuel  Cycle  Safety  and 
Safeguards.  Office  of  Nuclear  Material 
Safety  and  Safeguards.  U.S.  Nuclear 
Regulatory  Commission.  Mail  Stop  T8- 
A33,  Washington.  DC  20555-0001. 
Telephone:  (301)  415-7287,  Fax:  (301) 
415-5390. 

Dated  in  Rockville,  Maryland,  this  13th 
day  of  December.  2002. 


For  the  Nuclear  Regulatory  Commission. 
Daniel  M  Gillen. 

Chief.  Fuel  Cycle  Facilities  Branch.  Division 
of  Fuel  Cycle  Safety  and  Safeguards,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
(PR  Doc.  02-32243  Filed  12-2CM)2;  8:45  ami 
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POSTAL  SERVICE 

Notice  of  Availability  of  Annual  Report 
of  Compliance  With  Alternative  Fuel 
Vehicle  Acquisition  Requirements  of 
the  Energy  Policy  Act  of  1992 

AGENCY:  Postal  service. 
ACTION:  .Notice. 

summary:  By  this  action,  the  United 
States  Postal  Service  is  making  available 
to  the  public  its  annual  report  of 
compliance  with  the  Energy  Policy  Act 
of  1992  (EPact)  alternative  fuel  vehicle 
(AFV)  acquisition  requirements.  The 
EPact  specifies  minimum  numbers  of 
AFVs  that  Federal  agencies  must 
acquire  when  purchasing  or  leasing 
light-duty  vehicles.  For  Fiscal  Year  1999 
and  beyond,  at  least  75  percent  of 
Federal  agency  light-duty  vehicle 
acquisitions  must  be  APVs  (law 
enforcement,  security,  and  emergency 
vehicles  are  exempt).  The  Energy 
Conservation  Reauthori2ation  Act  of 
1998  requires  each  Federal  agency  to 
report  annually  on  the  percentage  of 
AFVs  acquired.  It  also  requires  that  each 
agency's  report  be  placed  on  a  publicly 
available  Web  site  on  the  Internet,  and 
that  the  availability  of  the  report 
(including  the  Web  site  address)  be 
published  in  the  Federal  Register. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Marguerite  A. 
Downey,  Environmental  Specialist, 
Environmental  Management  Policy, 
United  States  Postal  Service,  475 
L'Enfant  Plaza  SW,,  Room  1P830, 
Washington  DC  20260-2810 
FOR  FURTHER  INFORMATION  CONTACT: 
Marguerite  .A   Ui\^:)e\    202-268-5073. 
SUPPLEMENTARY  INFORMATION:  Interested 
parties  mav  view  the  United  States 
Postal  Service's  annual  report  at  the 
following  Internet  Web  site:  http:// 
www.  usps.com/environment/envnews/ 
compliance.htm.  You  may  submit 
comments  and  data  by  sending 
electronic  mail  (e-mail)  to: 
MDOWNEYl  @email.  usps.gov. 

Authority:  Sec.  310.  Pub.  L.  105-388, 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

[FR  Doc.  02-32180  Filed  12-20-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No 
2002    98! 


34  46996    File  No   SR   Amex 


Setf-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  PropKjsed  Rule  Change  by  the 
American  Stock  Exchange  LlC  To 
Extend  the  Suspension  of  Exchange 
Transaction  Charges  for  Certain 
Exchange-Traded  Funds 

IDecember  13.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  November 
29,  2002,  the  American  Stock  Exchange 


LLC  ("Amex")  filod  with  the  Securities 
and  Exchange  (  '  inmi'^sinn  ("SEC"  or 
"Commission'    !  •■   )  r   j  i  sed  rule 
change  as  desc.nhtii  m  liuins  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change. 

I.  St'lf-Kesulatory  Organization's 
Statement  ot  the  Terms  of  Substanre  of 
Ihe  Proposed  Rule  (Change 

The  Amex  proposes  to  extend  until 
December  31,  2002  the  suspension  of 
Exchange  transaction  charges  for 
specialist.  Register!  I  !  i.iicr  and  broker- 
dealer  orders  fur  tin   i shares  Lehman  1- 
3  year  Treasury  tiuiui  Fund;  iShares 
Lehman  7-10  year  Treasury  Bond  Fund; 


Treasury  10  FITR  ETF:  Treasury  5  FITR 
ETF;  Treasury  2  FITR  ETF;  and  Treasury 
1  FITR  ETF  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
[brackets]. 


Amex  Equity  Fee  S<  hedule 
/.  Transaction  (charges 

No  change. 
//.  Regulatory  Fee 

No  Change. 

Notes: 

1.  and  2.  No  change. 

3.  Customer  transaction  charges  for 
the  following  Portfolio  Depositary 
Receipts,  Index  Fund  Shares,  and  Trust 
Issued  Receipts  have  been  suspended: 


DIA— DIAMONDS  ® 

QQQ— Nasdaq- 100®  Index  Tracking  Stock 

SPY— SPDRs  ® 

IVV— iShares  S&P  500 

MDY— MidCap  SPDRs 

XL Y— Select  Sector  SPDR— Consumer 

Discretionary 

XLP — Select  Sector  SPDR — Consumer  Staples 

XLE— SPDR— Energy 

XLF— Select  Sector  SPDR— Financial 

XL V— Select  Sector  SPDR— Health  C^e 

XLI— Select  Sector  SPDR— Industrial 

XLB— Select  Sector  SPDR— Materials 

XLK— Select  Sector  SPDR— Technology 

XLU— Select  Sector  SPDR— Utilities 


UtlH-B2B  Internet  HOLDRsTm 

BBH— Biotech  HOLDRs 

BDH— Broadband  HOLDRs 

EKH— Europe  2001  HOLDRs 

lAH— Internet  Architecture  HOLDRs 

HHH— Internet  HOLDRs 

IIH— Internet  Infrastructure  HOLDRs 

MKH— Market  2000+  HOLDRs 

OIH— Oil  Service  HOLDRs 

PPH— Pharmaceutical  HOLDRs 

RKH— Regional  Bank  HOLDRs 

RTH— Retail  HOLDRs 

SMH — Semiconductor  HOLDRs 

SWH— Software  HOLDRs 

TTH— Telecom  HOLDRs 

UTH— Utilities  HOLDRs 

WMH— Wireless  HOLDRs 

SHY — iShares  Lehman  1-3  Year  Treasury  Bond  Fund 

lEF — iShares  Lehman  7-10  Year  Treasury  Bond  Func^ 

TLT — iShares  Lehman  20+  Year  Treasurv'  Bond  Fund 

LQD — iShares  OS  $  InvesTop  Corporate  Bond  Fund 

TFT— Treasury  1  FITR  ETF 

TOU— Treasury  2  FITR  ETF 

TFI— Treasury's  FITR  ETF 

TTE— Treasury  10  FITR  ETF 


Until  (November  30]  December  31, 
2002.  transaction  charges  also  have  been 
suspended  in  SHY.  lEF,  TFT.  TOU.  TFI 
and  TTE  for  specialist,  RegisteredTrader 
and  broker  dealer  orders. 


II    S('lt-Kcmilalnr\  ( )n;.iiii/alnin's 
Statement  ot  the  Purpose  (it    <in(l 
Statuforv  K<isis  tor   the  Proposj'd  Kiili- 
(Jhant^e 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 


may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A-  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  extend 
until  December  31.  2002  the  suspension 
of  transaction  charges  in  iShares 
Lehman  1-3  year  Treasury  Bond  Fund 
(Symbol:  SHY):  iShares  Lehman  7-10 
year  Treasury  Bond  Fund  (Symbol:  lEF); 


Treasury  10  FITR  ETF  (Symbol:  TTE); 
Treasurv  5  FITR  ETF  (TFI);  Treasury  2 
FITR  ETF  (TOU);  and  Treasury  1  FITR 
ETF  (TFT)  for  specialist.  Registered 
Trader  and  broker-dealer  orders.  The 
Exchange  previously  filed  a  suspension 
in  such  charges  until  November  30, 
2002. » 

The  Exchange  believes  a  suspension 
of  fees  for  these  securities  is  appropriate 
to  enhance  the  competitiveness  of 
executions  in  these  securities  on  the 
Amex.  The  Exchange  will  reassess  the 
fee  suspension  as  appropriate,  and  will 
file  any  modification  to  the  fee 
suspension  with  the  Commission 


'15US.C:.78s(b)(l). 
'17CFR240.19l)-4 


'  See  Securities  Exchange  Act  Release  No.  46765 
(November  1,  2002),  67  FR  68893  (November  13, 
2002nSR-Amex-2002-91 ). 
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pursuant  to  section  19(b)(3)(A)  of  the 
1934  Act. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act "  in  general,  and 
furthers  the  objectives  of  section  6(b)(4)'' 
in  partic  ular.  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues. 
fees  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities. 

B.  Self-Regulator\-  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 

rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  •■  and  Rule  19b-4(f)(6) ' 
thereunder  because  the  proposal:  (i) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest:  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  become  operative  prior  to 
30  days  after  the  date  of  filing  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
jirotection  of  investors  and  the  public 
interest;  provided  that  the  Exchange  has 
given  the  Commission  notice  of  its 
intent  to  file  the  proposed  rule  change, 
along  with  a  brief  description  and  text 
of  the  proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,  or  such 
short  time  as  designated  by  the 
Commission.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Amex  has  requested  that  the 
Commission  waive  the  five-day  pre- 
filing  notice  and  the  30-day  operative 


delav  The  Commission  believes  that 
waiving  the  five-dav  pre-filing  notice 
and  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest   The 
Commission  notes  that  fee  suspensions 
for  the  exchange-trade  funds  that  are  the 
subject  of  this  filing  have  been 
previously  filed  with  the  Commission." 
Further,  extension  of  the  fee  suspension 
for  specialist.  Registered  Trader,  and 
broker-dealer  orders  will  permit  the  fee 
suspensions  to  continue  uninterrupted. 
For  these  reasons,  the  Commission 
designates  the  proposal  to  be  effective 
and  operative  upon  filing  with  the 
Commission.'' 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary',  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
w  ith  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-98  and  should  be 
submitted  by  January  13,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  02-32186  Filed  12-20-02:  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  ot  Disaster  #3469; 

State  of  Alaska:  Amendment  #1 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  December 
11,  2002,  the  above  numbered 
declaration  is  hereby  amended  to 
include  Delta/Greely  Regional 
Educational  Attendance  Area  (REAA) 
and  Fairbanks  North  Star  Borough  in  the 
State  of  Alaska  as  a  disaster  area  due  to 
damages  caused  by  an  earthquake 
occurring  on  November  3 ,  2002  and 
continuing  through  November  10,  2002. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
locatied  in  Yukon-Koynikuk  REAA  and 
Denali  Borough  in  the  State  of  Alaska 
mav  be  filed  until  the  specified  date  at 
the  previously  designated  location.  All 
other  counties  contiguous  to  the  above 
named  primary  counties  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
January'  17,  2003,  and  for  economic 
injury  the  deadline  is  August  18.  2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  Decemtwr  12.  2002. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 
IFR  Do<:  02-.12254  Filed  12-20-02;  8:45  am] 
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••15  U.S.C.  78lTb). 

5  15  U.S.C.  78flb)(4). 

6  15  U.S.C.  78s(b)(3)(A). 
M7CFR240.19b-4(0(6). 


"  See  supra  note  3. 

"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

">17CFR200.30-3(a)(12). 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  ot  Disastc  #P002. 
State  of  North  Carolina 

As  a  result  of  the  President's  major 
disaster  declaration  for  Public 
Assistance  on  December  12.  2002.  the 
U.S.  Small  Business  Administration  is 
activating  its  disaster  loan  program  only 
for  private  non-profit  businesses  that 
provide  essential  services  of  a 
governmental  nature.  I  find  that 
Alamance,  Alexander.  Anson.  Burke. 
Cabarrus,  Catawba,  Chatham,  Cleveland, 
Davidson,  Durham,  Franklin,  Gaston, 
Granville,  Guilford,  Halifax,  Harnett, 
Iredell,  Lee,  Lincoln,  McDowell, 
Mecklenburg,  Montgomery,  Moore, 
Nash,  Orange,  Person,  Randolph, 
Rowan,  Rutherford.  Stanly,  Union, 
Vance,  and  Wake  Counties  in  the  State 
of  North  Carolina  constitute  a  disaster 
area  due  to  damages  caused  by  a  severe 
ice  storm  occurring  from  December  4, 
2002.  and  continuing  through  December 
6,  2002.  Applications  for  loans  for 
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physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  February  10.  2003  at  the 
address  listed  below  or  other  locally 
announced  locations:  Small  Business 
Administration,  Disaster  Area  2  Office. 
One  Baltimore  Place.  Suite  300.  Atlanta. 
GA  30308. 
The  interest  rates  are: 


For  Physical  Damage 

Non-profit  organizations  witti- 
out  credit  available  else- 
where   

Non-profit  organizations  with 
credit  available  elsewhere  .. 


Percent 


3324 
5500 


The  number  assigned  to  this  disaster 
for  physical  damage  is  P00211. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59008) 

Dated:  December  13,  2002. 
Herbert  L.  Vfitcheli, 
Associate  Administmtorfor  Disaster 
Assistance. 
jFR  Doc  02-:?2252  Filed  12-20-02:  8:45  ami 
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SMALL  BUSINESS  ADI\^INISTRAT10N 

:  Declaration  ot  Disaster  #3467) 

State  of  Ohio    Amendment  /f^ 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  December 
12.  2002.  the  above  numbered 
declaration  is  hereby  amended  to 
include  Cuyahoga  and  Summit  Counties 
in  the  State  of  Ohio  as  a  disaster  area 
due  to  damages  caused  by  severe  storms 
and  tornadoes  occurring  on  November 
10.  2002. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  Geauga.  Lake.  Lorain. 
Medina.  Portage.  Stark  and  Wayne 
Counties  in  the  State  of  Ohio  may  be 
filed  until  the  specified  date  at  the 
previously  designated  location.  All 
other  counties  contiguous  to  the  above 
named  primary  counties  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
January  17.  2003.  and  for  economic 
injury  the  deadline  is  August  18.  2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  December  12.  2002. 
Herbert  L.  Mitchell. 
Associate  Administrator  for  Disaster 
Assistance. 
IPK  r)<)(    02-3225:<  Filed  12-2CM)2;  8:45  am) 
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SOCIAL  SECURITY  ADMINISTRATION 

Ticket  to  Work  and  Work  Incentives 
Advisory  Panel  Teleconference 

AGENCY:  Social  Security  Administration 

ACTION:  Notice  of  teleconference. 

dates:  Tuesday  January  14,  2003. 

Teleconference:  Tuesday  January  14, 
2003.  1  p.m  to  3  p.m.  eastern  time. 

Ticket  to  Work  and  Work  Incentives 
Advisory  Pan»'l  (.(intcreiu  v  (...lU 

Call-in  number:  877-917-1549. 

Pass  code:  PANEL. 

Leader/Host:  Sarah  Wiggins  Mitchell. 
SUPPLEMENTARY  INFORMATION: 

Type  of  meeting:  This  teleconference 
meeting  is  open  to  the  public.  The 
interested  public  is  invited  to 
participate  by  calling  into  the 
teleconference  at  the  number  listed 
above.  Public  testimony  will  not  be 
taken. 

Purpose:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  the  Social  Security 
Administration  (SSA)  announces  this 
teleconference  meeting  of  the  Ticket  to 
Work  and  Work  incentives  Advisory 
Panel  (the  Panel).  Section  101(f)  of  ' 
Public  Law  106-170  establishes  the 
Panel  to  advise  the  President,  the 
Congress  and  the  Commissioner  of  SSA 
on  issues  related  to  work  incentives 
programs,  planning  and  assistance  for 
individuals  with  disabilities  as  provided 
under  section  101(n(2)(A)  of  the 
TWWIIA.  The  Panel  is  also  to  advise  the 
Commissioner  on  matters  specified  in 
section  101(f)(2)(B)  of  that  Act. 
including  certain  issues  related  to  the 
Ticket  to  Work  and  Self-Sufficiency 
Program  established  under  section 
101(a)  of  that  Act. 

Agenda:  The  Panel  will  deliberate  on 
the  implementation  of  TWWllA  and 
conduct  Panel  business.  The  Panel  will 
be  discussing  follow  up  items  from  their 
November  Quarterly  meeting,  including 
a  discussion  of  avenues  to  improve 
recruitment  and  retention  of 
Employment  Networks. 

The  agenda  for  this  meeting  will  be 
posted  on  the  Internet  at  bttp:// 
www.ssa.gov/work/panel/one  week 
prior  to  the  teleconference  or  can  be 
received  in  advance  electronically  or  by 
fax  upon  request. 

Contact  Information:  Records  are 
being  kept  of  all  Panel  proceedings  and 
will  be  available  for  public  inspection 
by  appointment  at  the  Panel  office. 
Anyone  requiring  information  regarding 
the  Panel  should  contact  the  TWWIIA 
Panel  staff  by; 

•  Mail  addressed  to  Ticket  to  Work 
and  Work  Incentives  Advisory  Panel 


Staff.  Social  Security  Administration, 
400  Virginia  Avenue,  SW.,  Suite  700. 
Washington.  DC  20024: 

•  Telephone  contact  with  Kristen 
Breland  at  (202)  358-6430; 

•  Fax  at  (202) 358-6440; 

•  Or  e-mail  to 
TWWIIAPaneI@ssa.gov. 

Dated:  December  Ifi.  2002. 
Deborah  M.  Morrison. 

Designiileti  Foderai  Officer. 

jFR  Doc.  02-32218  Filed  12-20-02;  8:45  am) 
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TENNESSEE  VALLEY  AUTHORITY 

Environmental  Impact  Statement  for 
Addition  of  Electric  Generation 
Baseload  Capacity  in  Tennessee 

agency:  Tennessee  Valley  Authority 

(TVA). 

ACTION;  (Cancellation  notice. 

On  February  20.  2002.  TVA  published 
in  the  Federal  Register  (67  FR  7732- 
7733)  a  Notice  of  Intent  (NOI)  to  prepare 
an  Environmental  Impact  Statement  to 
assess  the  impact  of  a  proposal  made  by 
Pickwick  Power,  LLC  (PPLLC)  to  build" 
and  operate  a  coal-fired  generating  plant 
in  Tennessee.  PPLLC  had  proposed  a 
site  in  Hardin  County  near  Savannah, 
Tennessee,  near  the  west  shore  of  the 
Tennessee  River  at  mile  203. 

The  proposed  plant  would  have 
supplied  intermediate  or  baseload 
capacity  to  the  TVA  electric  generation 
system  to  meet  power  demands. 
However,  current  market  conditions 
make  further  consideration  of  the 
PPLLC  project  is  unnecessary  at  this 
time.  Therefore,  the  February  20th  NOI 
is  hereby  rescinded 

FOR  FURTHER  INFORMATION  CONTACT: 
Petor  K   .s.  hrtnn,  Nhl'.N 
Administration.  Environmental  Policy 
and  Planning.  Tennessee  Valley 
Authority.  400  West  Summit  Hill  Drive, 
Knoxville.  Tennessee  37902-1499; 
telephone  (865)  632-8040  or  e-mail 
pkscheffler@tva.gov. 

Dated:  December  13,  2002. 
Kathryn  |.  (ackson, 

Executive  Vice  President.  River  System 

Operations  and  Environment. 

IKK  Doi;.  02-32187  File^  12-20-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement/ 
Alternatives  Analysis:  Westchester 
and  Rockland  Counties.  NY.  Tappan 
Zee  Brldge/lnterstate-287  Corridor 

AGENCIES:  F^'^^er■^!  Highwav 
.Xdministrdtiun  (FHWA!  and  Federal 
Transit  .administration  (FT.M.  I'nited 
States  Department  of  Transportation 
ACTION:  Notice  of  intent  to  prepare  an 
.Mtcrnativps  .Analysis  (AA)  and  an 
Lnvirunmental  Impact  Statement  (EIS) 
for  the  1-287  Corridor  between  Suffern, 
New  York  (Rockland  County)  and  Port 
Chester,  New  York  (Westchester 
County).  Included  within  the  corridor  is 
the  Tappan  Zee  Bridge. 

summary:  FHWA  and  FTA.  in 
cooperatmn  with  the  New  York  State 
Thruwav  Authority  (NYSTA)  and  the 
Metro-North  Railroad,  a  subsidiary  of 
the  Metropolitan  Transportation 
Authority  (MTA/MNR),  will  prepare  an 
AA  and  an  EIS  for  the  1-287  Corridor  in 
Westchester  and  Rockland  Counties, 
NY',  which  includes  the  Tappan  Zee 
Bridge,  the  Corridor's  most  important 
infrastructure  element.  The  FTA  and 
i  HWA  are  the  federal  lead  agencies 
under  NEPA  and  the  NYSTA  and  MTA/ 
M\R  are  the  project  sponsors.  The  A.^ 
and  the  DEIS  are  being  prepared  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  as  amended,  and  implemented 
by  the  Council  on  Environmental 
Qnalitv  (CEQ)  regulations  (40  CFR  parts 
1  5()(>-15f)H).  the  FTA/FHWA 
Environmental  Impact  regulations  (23 
CFR  part  771).  and  the  FTA/FHWA 
Statewide  Planning/Metropolitan 
Planning  regulations  (23  CFR  part  450). 
This  study  will  also  complv  with  the 
requirements  of  the  National  Historic 
Preser\'ation  Act  of  1966.  as  amended. 
section  4(f)  of  the  1966.  US  Department 
of  TransponatKin  .\v\.  the  1990  (^lean 
Air  Act  Amendments,  the  Executive 
{ )rder  12898  on  Environmental  justice, 
and  other  applicable  statutes,  rules,  and 
regulations.  The  EIS  and  the 
environmental  review  process  will  also 
satisf\'  requirements  of  the  New  York 
State  Environmental  Quality  Review  Act 
(SEQRA);  this  Notice  of  intent 
eliminates  the  need  for  a  positive 
declaration  under  that  statute. 

The  purpose  for  the  study  is  to 
identif\'  and  evaluate  alternative 
multimodal  highway  and  transit 
proposals  to  address  the  transportation 
needs  of  the  Tappan  Zee  Bridge/1-287 
Corridor  (the  project)  The  studv  will 
also  take  into  account  the  structural 


needs  of  the  Tappan  Zee  Bridge,  as  well 
as  other  existing  infrastructure  in  the 
Corridor  The  .\A  will  document  the 
identification,  evaluation  and  screening 
(if  a  large  number  of  possible  actions  to 
produce  a  reasonable  range  of 
alternatives  that  meet  the  proposed 
Prnjert's  purpose  and  need  The  DEIS 
(which  will  incorporate  the  findings  of 
the  AA)  will  then  document  the 
evaluation  of  those  identified 
alternatives  in  terms  of  their 
environmental  impacts  and  other 
relevant  factors  as  compared  to  a 
baseline  case  (i.e.,  the  No  Build 
alternative).  A  preferred  altemative(s) 
will  be  identified  m  a  Final  EIS  (FEIS). 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Arnold.  Uivisinu  .•\dniinibtrator. 
Fetieral  Highway  .administration.  New 
York  Division.  Leo  W.  O'Brien  Federal 
Building.  7th  Floor.  Clinton  Avenue  and 
North  Pearl  Street.  Albany,  New  York. 
12207.  Telephone:  (518)  431-4127:  or 
Irwin  B.  Kessman,  Director  of  Planning 
and  Program  Development,  Federal 
Transit  Administration,  One  Bowling 
Green.  Room  429.  New  York,  NY  10004 
Telephone;  (212)  668-2177;  or 
Christopher  A.  Waite,  Executive  Project 
Manager.  New  York  State  Thruway 
Authoritv.  200  Southern  Boulevard, 
Albany.  NY  12209  Telephone:  (518) 
436-3190;  or  Janet  M.  Mainiero,  Deputy 
PrDJect  Manager,  MTA  Metro-North 
Railroad.  347  Madison  Avenue.  New 
York.  NY  10017.  Telephone:  (212)  340- 
408.T 
SUPPLEMENTARY  INFORMATION: 

1.  Scoping 

FHWA  and  FTA  invite  interested 
indi\  iduals.  organizations,  and  federal, 
state,  and  local  agencies  to  provide 
comments  on  the  scope  of  theTappan 
Zee  Bridge/I-287  Corridor  AA/EIS. 
Comments  should  suggest  alternatives 
that  meet  the  Project's  transportation 
goals  and  objectives  and  have  the 
potential  to  reduce  environmental 
impacts.  Comments  should  also  focus 
on  specific  environmental  issues  and 
other  relevant  factors  that  should  be 
evaluated  durine  the  course  of  the 
Project. 

To  assist  mlertsted  parties  in 
formulating  their  Loniments,  a  scoping 
information  packet  has  been  prepared 
and  IS  available  upon  request  from  the 
FHWA.  FTA.  NYSTA,  or  MTA/MNR 
representatives  identified  above  or 
online  at  the  pro)ect's  W'eb  site 
(miaiv  tzbsite.com).  The  information 
packet  includes  the  project's  purpose 
and  need,  goals  and  ob)ectives.  a 
preliminarv-  list  of  alternatives,  and 
environmental  areas  that  will  be 
addressed  during  the  course  of  the 


study.  An  outline  of  the  public 
participation  program  is  also  contained 
in  the  information  packet. 

Three  public  scoping  meetings  will  be 
conducted,  one  each  in  Westchester. 
Rockland,  and  Orange  Counties,  to 
solicit  public  comments  on  the  scope  of 
the  AA/DEIS  Each  scoping  meeting  will 
run  from  4-9  p.m.  and  consist  of  an 
informal  open  house  setting  and  two 
formal  presentations.  Formal 
presentations  will  be  made  at  4:30  p.m. 
and  again  at  6:30  p.m.  after  which 
comments  will  be  received  in  the  group 
forum.  Those  wishing  to  speak  must 
sign  up  by  8:45  pm.  A  court  reporter 
will  be  available  to  record  the  formal 
meeting  and  public  comments.  The 
public  scoping  meetings  will  be  held  in 
the  following  locations; 

Wesfc/iesfer  Counn-  Public  Scoping 
Meeting:  Tuesday .  January  14.  2003. 
Sleepy  Hollow  High  School.  200  North 
Broadway.  Sleepy  Hollow.  NY  10591. 

Rockland  County  Public  Scoping 
Meeting.  Wednesdav,  Januan,'  15.  2003. 
Adler  Room,  Palisades  Mall.  1000 
Palisades  Center,  West  Nyack.  NY 
10994. 

Orange  County  Public  Scoping 
Meeting:  Thursday.  January  16.  2003, 
Orange  County  Community  College,  115 
South  Street,  Middletown,'NY  10940. 

The  public  comment  period  will  be 
open  for  a  minimum  of  45  days 
following  the  January  16  meeting. 
Comments  will  be  accepted  until  March 

4,  2003. 

The  project  sponsors  will  also 
conduct  two  governmental  agency 
scoping  meetings,  one  each  in  New  York 
City  and  Albany,  to  solicit  input  and 
comments  from  local,  state  and  federal 
agencies.  The  agency  meetings  will  be 
held  at  the  following  times  and 
locations; 

Januarx'  21,  2003,  2-4  p.m.,  MTA/ 
MNR  Headquarters,  347  Madison 
Avenue,  New  York,  NY  10017. 

January  22,  2003,  1-3  p.m..  New  York 
State  Thruway  Authority,  200  Southern 
Boulevard,  Albany,  NY  12209 

2.  Description  of  the  Project  .Area  and 
Transportation  Needs 

The  Tappan  Zee  Bridge/I-287 
Corridor  extends  from  the  I-287/I-87 
interchange  in  Suffern  to  the  I-287/I-95 
interchange  in  Port  Chester  for 
approximately  30  miles  through 
Rockland  and  Westchester  Counties. 
The  Corridor  includes  the  lifeline  3.1 
mile-long  Tappan  Zee  Bridge  crossing  of 
the  Hudson  River,  and  encompasses  a 
critical  section  of  the  New  York  State 
Thruway.  as  well  as  the  entire  Cross 
Westchester  Expressway  (CW^).  The 
Corridor  intersects  all  five  of  MNR's 
commuter  rail  lines  (Port  Jervis.  Pascack 
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Valley.  Hudson.  Harlem  and  New 
Haven).  However.  MNR's  commuter  rail 
lines  in  the  Corridor  are  all  oriented 
north  and  south  and  none  cross  the 
Hudson  River. 

The  Tappan  Zee  Bridge  opened  to 
traffic  in  1955  and  carried  an  average  of 
18.000  vehicles  daily  Today, 
approximately  135.000  vehicles  cross 
the  bridge  on  an  average  weekday,  with 
volumes  as  high  as  170,000  vehicles  on 
some  peak  days.  During  the  past  20 
years,  traffic  volumes  have  grown 
significantly  in  the  Corridor,  by  over  50 
percent  on  the  CWE  and  by  more  than 
70  percent  on  the  Tappan  Zee  Bridge. 
As  a  result,  the  Corridor  experiences 
varying  levels  of  traffic  congestion 
throughout  its  30-mile  length.  The 
steady  increase  in  traffic  demand  over 
the  years,  together  with  only  limited 
increases  in  roadway  capacity  and  a 
paucity  of  east-west  modal  alternatives, 
have  resulted  in  continual  increases  in 
travel  time  and  delay.  These  problems 
are  most  acute  in  the  vicinity  of  the 
Tappan  Zee  Bridge  itself  during  the 
eastbound  morning  and  westbound 
evening  peak  periods.  This  congestion  is 
projected  to  worsen,  detrimentally 
affecting  mobility  and  the  economic 
health  and  quality  of  life  in  the 
Corridor. 

In  addition  to  addressing  the  mobility 
needs  in  the  Tappan  Zee  Bridge/I-287 
Corridor,  the  Project  will  also  address 
the  structural  needs  of  the  Tappan  Zee 
Bridge,  the  Corridor's  most  important 
infrastructure  element. 
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Bastul  uii  pruviuus  .studios,  as  well  as 
numerous  public  meetings  convened  to 
discuss  the  matter,  a  preliminary  list  of 
alternatives  has  been  developed  to 
address  the  mobility  and  structural 
needs  of  the  Corridor.  The  potential 
alternatives  identified  to  date,  which  are 
expected  to  be  supplemented  during  the 
public  scoping  process,  have  been 
organized  into  four  broad  categories  as 
follows: 

•  Transportation  Demand/System 
Management  Strategies:  these  are 
generally  lower  cost  management 
strategies  intended  to  impact  travel 
demand,  choice  of  travel  mode,  or  time 
of  travel:  or  actions  to  improve  the 
overall  efficiency  of  the  existing 
transportation  system. 

•  New/Improved  Transit  Services: 
these  are  generally  actions  to  improve 
existing  transit  services  or  add  new  ones 
that  do  not  require  the  construction  of 
major  new  transportation  infrastructure 
in  the  Corridor. 

•  River  Crossing  Improvements:  these 
include  all  of  the  various  proposals  put 
forward  to  rehabilitate  or  replace  the 


existing  Tappen  Zee  Bridge  with 
improved  roadway  and  transit  facilities. 
Bridge,  tunnel,  and  combination  bridge 
and  tunnel  solutions  have  been 
suggested. 

•  Corridor  Improvements:  these  are 
the  various  proposals  to  upgrade  and/or 
add  new  transportation  infrastructure 
elsewhere  in  the  Corridor  such  as  new 
commuter  rail,  light  rail  or  guided 
busway. 

All  alternatives  will  include 
maintaining  the  Interstate  highway  link. 
Through  a  process  of  technical 
evaluation  and  public  input,  the 
relatively  large  number  of  alternatives 
developed  in  the  early  stages  of  the 
AA's  program  will  be  reduced  to  a 
smaller  set  considered  most  likely  to 
achieve  the  Project's  goals  and 
objectives.  The  reduced  set  of 
alternatives  will  be  evaluated  in  the 
DEIS  along  with  the  No  Build 
alternative. 

4.  Probable  Effects 

Impacts  of  the  final  set  of  Tappen  Zee 
Bridge/I-287  Corridor-wide  alternatives 
will  be  evaluated  in  the  DEIS  will 
summarize  the  results  of  coordination 
with  federal,  state,  and  local  agencies; 
present  the  appropriate  federal,  state, 
and  local  regulations  and  policies: 
inventory  and  compile  previous  studies: 
describe  the  methodology  used  to  assess 
impacts;  identify  the  affected 
environment;  predict  and  analyze  the 
construction-related  (short-term)  and 
operational  (long-term)  impacts  (direct, 
indirect,  and  cumulative)  of  reasonable 
alternatives;  and  identify  opportunities 
and  measures  for  mitigating  significant 
adverse  impacts. 

•  Specific  scopes  for  the 
environmental  studies  to  be  conducted 
for  the  DEIS  will  be  established  during 
the  public  and  agency  scoping  process. 
The  DEIS  analysis  will  cover  relevant 
aspects  of  the  natural  and  human 
environment  expected  to  be  affected  by 
each  alternative 

5.  FHWA/FTA  I'r...  .ilinfs 

Upon  completion,  the  AA,  and 
subsequently  the  DEIS,  will  be  available 
for  public  and  agency  review  and 
comment.  Public  hearings  will  be  held 
on  the  DEIS  within  the  study  area.  Qn 
the  basis  of  the  AA/DEIS  and  the  public 
and  Agency  comments,  a  preferred 
alternative  will  be  selected  and  fully 
described  in  the  FEIS.  Following 
completion  of  the  FEIS  a  Record  of 
Decision  (ROD)  will  be  issued  by  the 
federal  lead  agencies. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 


regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Authority:  23  U.S.C.  315;  23  CFR  771.123 
Dated:  December  13.  2002. 
David  W.  Nardone. 

Senior  Operations  Engineer.  FedemI  Highway 
Administration.  Albany.  New  York. 
[FR  Do(    02-.t2258  Filed  12-20-02;  8:45  am] 
BNJJNG  COM  4910-22-M 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No   NHTSA  2002-13272] 

Reports.  Forms  and  Record  Keeping 
Requirements:  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACnoN:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.].  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  September  9, 
2002  (67  FR  57270-57271). 
DATES:  Comments  must  be  submitted  on 
,,rli.>fnr.>  I-miuirv  72    ?nn:^ 

PQR  FURTHER  INFORMATION  CONTACT: 
George  Person  at  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Defects  Investigation.  202-366-5210, 
400  Seventh  Street,  SW..  Room  5326. 
WashinRfnn.  DC  20590 
Supplementary  information: 

Agviuy:  .Natioiidi  Higlnvay  Traffic 
Safety  Administration. 

Title:  Defect  and  Noncompliance 
Reports.  Part  573. 

OMB  Number:  2127-0004. 

Type  of  Request:  Renewal. 

Abstract:  NHTSA's  statute  at  49 
U.S.C.  sections  30112  and  30116 
through  30121  requires  manufacturers 
of  motor  vehicles  and  motor  vehicle 
equipment  to  recall  and  remedy  their 
products  that  do  not  comply  with 
applicable  Federal  motor  vehicle  safety 
standards  or  that  contain  a  defect 
related  to  motor  vehicle  safety.  The 
manufacturer  must  notify  NHTSA, 
owners,  purchasers,  and  dealers  of  such 
defects  and  noncompliances. 

To  implement  this  authoritv.  in  1978 
NHTSA  promulgated  49  CFR  part  573. 
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Defect  and  Noncompliance  Reports, 
(with  amendments  through  2002).  This 
regulation  sets  out  the  following 
requirements,  among  others: 

(1)  Manufacturers  are  to  provide 
specific  information  in  reports  that  must 
be  filed  with  NHTSA  within  five 
working  davs  of  a  decision  that  a  safety- 
related  defect  or  noncompliance  exists; 

(2)  Manufacturers  are  to  submit 
quarterlv  reports  to  NHTSA  on  the 
progress  of  recall  campaigns  for  six 
consecutive  calendar  quarters  beginning 
with  the  quarter  in  which  the  campaign 
was  initiated;  and 

(3)  Manufacturers  are  to  retain  records 
of  owners  or  purchasers  of  their 
products  that  have  been  involved  in  a 
recall  campaign. 

Affected  Public:  All  manufacturers  of 
motor  vehicles  and  motor  vehicle 
equipment  are  required  to  comply  with 
these  requirements  whenever  a  decision 
has  been  made  that  their  products 
contain  a  defect  or  noncompliance. 
There  have  been  more  than  700  such 
reports  provided  annually  to  NHTSA  by 
slightly  more  than  200  manufacturers  in 
recent  years,  however.  NHTSA 
estimates  that  about  26.000 
manufacturers  could  be  affected  by  this 
requirement.  Additionally,  all 
manufacturers  must  maintain  records  of 
the  names  and  addresses  of  the  owners 
of  the  products  affected  by  the  recalls. 

Estimated  Total  Annual  Burden:  The 
annual  burden  is  estimated  to  be  15,844 
hours. 

Address:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulator}'  Affairs.  Office  of 
Management  and  Budget,  725  17th 
Street.  NW.,  Washington.  DC  20503. 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility:  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology 

A  comment  to  OMB  is  most  effecti\  r 
if  OMB  receives  it  within  30  days  of 
[Hiblication. 

Issued  on:  December  17.  2002. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Enforcement. 
|FR  Do(    02-32184  Filed  12-20-02;  8:45  ami 

BILLING  CODE  4910-59-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review: 
Comment  Request 

December  16.  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer. 
Department  of  the  Treasury,  Room 
11000,  1750  Pennsylvania  Avenue, 
NW..  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  January  22,  2003 
to  be  assured  of  consideration. 

Bureau  of  .Mcohol.  Tobarro  and 

Firearms  (B.\TF1 

OMB  Number:  1512-0399. 

Form  Number:  ATF  Form  5400.21. 

Tvpo  of  Review:  Extension. 

Title:  Applications  Permit  For  User 
Limited  Special  Fireworks  (18  U.S.C. 
Chapter  40,  Explosives). 

Description:  Form  is  used  to  verif\'  the 
eligibility  of  and  grant  permission  to  the 
holder  to  buy  or  transport  explosives  in 
interstate  commerce  on  a  one-time  basis. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents: 
1,800. 

Estimated  Burden  Hours  Per 
Respondent:  18  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
540  hours. 

Clearance  Officer:  Jacqueline  White 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  NW.. 
Washington.  DC  20226. 

OMB  Reviev^er:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building.  Washington, 
DC  20503. 

* 

Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 

|FR  Doc.  02-:i2189  Filed  12-20-02;  8:45  am) 

BILLING  COOC  4«10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[CO-6&-87    CO-69-87   CO-'S  9C 

Proposed  Collection,  Commem 
Request  tor  Regulation  Protect 

AGENCY   Internal  Revenue  Service  (IRS). 

Treasur>' . 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  Us  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  existing 
final  regulations.  CO-68-87  and  CO- 
69-87  (TD  8352).  Final  Regulations 
Under  Sections  382  and  383  of  the 
Internal  Revenue  Code  of  1986;  Pre- 
change  Attributes,  and  CO-18-90  (TD 
8531).  Final  Regulations  Under  Section 
382  of  the  Internal  Revenue  Code  of 
1986;  Limitations  on  Corporate  Net 
Operating  Loss  Canyforwards  (§§1.382- 
4and  1.382-2T). 

DATES:  Written  comments  should  be 
received  on  or  before  February  21 ,  2003 
to  be  assured  of  consideration. 
ADDRESSES;  Direct  all  written  comments 
to  Gienn  Kirkland.  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Lamice  Mack,  (202)  622- 
3179,  or  through  the  internet 
[Larnice.Mack@irs.gov).  Internal 
Revenue  Ser\'ice,  room  6407,  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224 
SUPPLEMENTARY  INFORMATION: 

Title:  CO-68-87  and  CO-69-87  (TD 
8352).  Final  Regulations  Under  Sections 
382  and  383  of  the  Internal  Revenue 
Code  of  1986;  Pre-change  Attributes, 
and  CO-18-90  (TD  8531),  Final 
Regulations  Under  Section  382  of  the 
Internal  Revenue  Code  of  1986; 
Limitations  on  Corporate  Net  Operatiivg 
Loss  Carryforwards. 

OMB  Number:  1545-1120. 

Regulation  Project  Number:  CO-68- 
87;  CO-69-87;  CO-18-90. 

Abstract:  (CO-68-87  and  CO-69-87) 
These  regulations  require  reporting  by  a 
corporation  after  it  undergoes  an 
"ownership  change"  under  Code 
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sections  382  and  383.  Corporations 
required  to  report  under  these 
regulations  include  those  with  capital 
loss  carryovers  and  excess  credits.  (CO- 
18-90)  These  regulations  provide  rules 
for  the  treatment  of  options  under  Code 
section  382  for  purposes  of  determining 
whether  a  corporation  undergoes  an 
ownership  change.  The  regulation 
allows  for  certain  elections  for 
corporations  whose  stock  is  subject  to 
options. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  nf  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
75.150. 

Estimated  Time  Per  Respondent:  2 
hours.  56  minutes. 

Estimated  Total  Annual  Burden 
Hours:  220.575. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  m^y  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  bv  26  U  S  C  6103. 

Ki'()U('st  !u!  (  oiiimi'Mts 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  December  16,  2002. 

Glenn  K.t  kl.iml. 

IRS  Reports  LU-amnce  Officer. 

(FR  nnr   02-.12153  Filed  12-20-02;  8:45  am] 

BILLING  CODE  M30-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection:  Comment 
Request  tor  Form  8887 

AGENCY:  iiitcrnai  Kevimue  Service  (IRS). 

Trf'Hsury. 

action:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Trea.sury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and" 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8887,  Health  Insurance  Credit  Eligibility 
Certificate. 

DATES:  Written  comments  should  be 
received  on  or  before  February  21.  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  (;lt;nn  P  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Av.-ni|.>N'\V     VV^'^hinyt.in    00  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  internet 
(G4/?OL./\.Si4V^G£"@irs.gov.).  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Tillf.  Health  iu^uidiii.c  Credit 
Eligibility  Certificate. 

OMB  Number:  1545-1808. 

Form  Number:  8887. 

Abstract:  Form  8887  is  used  to  notif\ 
a  TAA  (trade  adjustment  assistance), 
alternative  TAA,  or  PBGC  (Pension 
Benefit  Guaranty  Corporation)  recipient 
that  they  may  qualify  for  the  Health 
Insurance  Credit. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
300.000. 


Estimated  Time  Per  Respondent:  25 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  123.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  coIle<  tiim  nf  information 
displays  a  valil  i  iMH  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on;  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.\pproved:  December  16,  2002. 
Glenn  P.  Kirkland. 
IRS  Reports  Clearance  Officer. 
IFK  Doc.  02-32154  Filed  12-20-02:  8:45  ami 
BitXtNG  CODE  4a»-(n-4> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection:  Comment 
Request  for  Form  8883 

AGENCY:  Internal  Revenue  Service  (IRS), 

Ireasury. 

ACTION:  Notice  and  request  for 

comments, 

SUMMARY:  The  Department  of  the 
Ireasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
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and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentlv.  the  IRS  is 
soliciting  comments  concerning  Form 
8H83.  Asset  Allocation  Statement  Under 
Section  .<:-tH 

DATES:  Written  i  iimmcnts  should  be 
received  on  or  before  February  21,  2003 
t(i  be  d.ssiired  of  consideration, 
ADDRESSES;  Direct  all  written  comments 
to  Glenn  P   Kirkland.  Internal  Revenue 
Serxice,  room  6411.  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  lor  additional  miorniation  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  Internet 
[CAROL.A.SA  VAGE@irs.gov.).  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Titif  .Asset  Aii(i( , it  inn  Statement 
Under  Section  338. 

OMB  Number:  1545-1806. 

Form  Number:  8883. 

Abstract:  Form  8883  is  used  to  report 
information  regarding  transactions 
involving  the  deemed  sale  of  corporate 
assets  under  section  338. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
201. 

Estimated  Time  Per  Respondent:  24 
hours,  7  minutes. 

Estimated  Total  Annual  Burden 
Hours.  4,849. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential. 
as  required  bv  26  U.S.C.  6103. 

Request  for  Comments 

(Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 


information  is  necessary  for  the  proper 

performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  16,  2002. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

(PR  Doc.  02-32155  Filed  12-20-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection:  Comment 
Request  for  Form  8569 

action;  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8569,  Geographic  Availability 
Statement. 

DATES:  Written  comments  should  be 
received  on  or  before  February  21,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Ser\'ice,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
KiH^Lii"-ts  ti.i  diidiiiiiM.il  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage. 
(202)  622-3945.  or  through  the  Internet 
(CAflOL./^.S/lV/^GE@/rs.gov'.).  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
nr  20224 
SUPPLEMENTARY  INFORMATION: 

Title:  Geographic  Availability 
Statement. 

OMB  Number:  1545-0973. 


Form  Number:  8569. 

Abstract:  This  form  is  used  to  collect 
information  from  applicants  for  the 
Senior  Executive  Service  Candidate 
Development  Program  and  other 
executive  positions.  The  form  states  an 
applicant's  minimum  area  of  availability 
and  is  used  for  future  job  placement 
consideration. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8569  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  and  the 
Federal  Government. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  84. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
bv  this  notice:  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection  of 
information  displays  a  vsdid  OMB 
control  number.  Books  or  records 
relating  to  a  collection  of  information 
must  be  retained  as  long  as  their 
contents  may  become  material  in  the 
administration  of  any  internal  revenue 
law.  Generally,  tax  returns  and  tax 
return  information  are  confidential,  as 
required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.^pp^oved:  December  16.  2002. 
Glenn  P.  Kirkland. 
IRS  Report.';  Clearance  Officer. 
|FR  Dor  02-32156  Filed  12-20-02:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
OAH    .>tiii.'  U(J.14    f  HL-7416-4] 
RIN  .'060   AE43 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Iron  and 
Steel  Foundries 

ACtiNCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


summary:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  iron  and  steel 
foundries.  The  EPA  has  identified  iron 
and  steel  foundries  as  a  major  source  of 
hazardous  air  pollutant  (HAP) 
emissions.  These  proposed  standards 
will  implement  section  112(d)  of  the 
Clean  Air  Act  (CAA)  hy  requiring  ail 
major  sources  to  meet  HAP  emissions 
standards  reflecting  application  of  the 
maximum  achievable  control 
technology  (MACT). 

The  HAP  emitted  by  facilities  in  the 
iron  and  steel  foundries  source  category 
include  metal  and  organic  compounds. 


For  iron  and  steel  foundries  that 
produce  low  alloy  metal  castings,  metal 
HAP  emitted  are  primarily  lead  and 
manganese  with  smaller  amounts  of 
cadmium,  chromium,  and  nickel.  For 
iron  and  steel  foundries  that  produce 
high  alloy  metal  or  stainless  steel 
castings,  metal  HAP  emissions  of 
chromium  and  nickel  can  be  significant. 
Organic  HAP  emissions  include 
acetophenone.  benzene,  cumene, 
dibenzofurans.  dioxins.  formaldehyde, 
methanol,  naphthalene,  phenol,  pyrene, 
toluene,  triethylamine,  and  xylene. 
Exposure  to  these  substances  has  been 
demonstrated  to  cause  adverse  health 
effects,  including  cancer  and  chronic  or 
acute  disorders  of  the  respiratory, 
reproductive,  and  central  nervous 
systems.  The  proposed  NESHAP  would 
reduce  nationwide  HAP  emissions  from 
iron  and  steel  foundries  by  over  900 
tons  per  year  (tpy). 

DATES:  Comments.  Submit  comments  on 
or  before  February  21,  2003. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  Ianuar>'  13,  2003.  a  public 
hearing  will  be  held  on  January  22. 
2003. 


ADDRESSES;  Comments.  Comments  may 
be  submitted  electronically,  by  mail,  by 
facsimile,  or  through  hand  deliver>'/ 
courier.  Follow  tho  Hptailorl  instnirtions 
as  provided  in  th-  supplementary 
INFORMATION  section. 

I'uh.u  llmring.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  new  EPA 
facility  complex  in  Research  Triangle 
Park,  NC  at  10  a.m.  Persons  interested 
in  attending  the  hearing  or  wishing  to 
present  oral  testimony  should  notify 
Cassie  Posey,  Metals  Group  (MD-C439- 
02),  U.S.  EPA,  Research  Triangle  Park, 
NC  27711,  telephone  (919)  541-0069,  at 
Irast  2  davs  in  aHvanf:p  nf  tho  hearing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  Cavender.  Metals  Group,  (MD- 
C439-02).  Emission  Standards  Division, 
Office  of  Air  Quality  Planning  and 
Standards,  U.S.  EPA,  Research  Triangle 
Park.  NC  27711.  telephone  number  (919) 
541-2364,  electronic  mail  (e-mail) 
address .  ca ven der. kevin@epa .gov. 

SUPPl  EMENT&RY  information: 

ttfgutuifd  tntiws  I  ..iicgiiries  and 
entities  potentially  regulated  by  this 
action  include: 


Category 


Industry 


Federal  government  

State/local/tnbal  government 


NAICS 
code* 


331511 


331512 
331513 


Examples  of  regulated  entities 


Iron  fourxlries 

Iron  and  steel  plants 

Automotive  and  large  equipment  manufacturers 

Steel  Investment  Foundries 

Steel  foundries  (except  investment). 

Not  affected 

Not  affected 


'Nortti  American  Informatiofi  Classification  System 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §  63.7682  of  the 
proposed  rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  cmisult  tlip  person 
listed  in  the  preceding  Fow  rjrther 
information  contact  sectiDii. 

,>>-.  (V,  ■    1  hi.'  Li'A  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OAR-2002-0034. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  in  the  Iron  and  Steel 
Foundries  NESHAP  Docket  at  the  EPA 
Docket  Center  (Air  Docket),  EPA  West, 
Room  B-108,  1301  Constitution 
Avenue,  NW.,  Washington.  DC  20004 
The  Docket  Center  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 


Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Reading  Room 
is  (202)  566-1744,  and  the  telephone 
number  for  the  Air  Docket  is  (202)  566- 
1742. 

Electronic  Access.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA's  electronic  public  docket 
and  comment  system,  EPA  Dockets.  You 
may  use  EPA  Dockets  at  bttp:// 
www.epa.gov/edocket/  to  submit  or 
view  public  comments,  access  the  index 
of  the  contents  of  the  official  public 
docket,  and  access  those  documents  in 
the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search"  and  key  in  the 
appropriate  docket  identification 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  dockets. 
Information  claimed  as  confidential 
business  information  (CBI)  and  other 
information  whose  disclosure  is 


restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  The 
EPA"s  policy  is  that  copyrighted 
material  will  not  be  placed  in  EPA's 
electronic  public  docket  but  will  be 
available  only  in  printed,  paper  form  in 
the  official  public  docket.  Although  not 
all  docket  materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  EPA  Docket 
Center. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
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restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material   w  ili  be  available 
in  the  public  docket 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff 

Comments.  You  may  submit 
comments  electronically,  by  mail,  by 
facsimile,  or  through  hand  delivery/ 
courier.  To  ensure  proper  receipt  by 
EPA.  identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  submitted  after  the 
close  of  the  comment  period  will  be 
marked  "late."  The  EPA  is  not  required 
to  consider  these  late  comments. 

Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  vour  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit  and  in  any  cover 
letter  accompanying  the  disk  or  CD 
ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  The  EPA's  policy  is  that 
EPA  will  not  edit  your  comment  and 
any  identif\'ing  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  mav  not  be  able  to  consider  your 
comment. 

Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  at  http://www.epa.gov/ 
edocket,  and  follow  the  online 


instructions  for  submitting  comments. 
Once  in  the  svstem,  select  "search"  and 
key  in  Docket  ID  No.  OAR-2002-0034. 
The  system  is  an  'anonymous  access" 
system,  which  means  EPA  will  not 
kiiow  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

Comments  may  be  sent  by  electronic 
mail  (e-mail)  to  air-and-r- 
docket@epa.gov.  Attention  Docket  ID 
No.  OAR-2002-0034.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's 
e-mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
conunent  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

You  mav  submit  comments  on  a  disk 
or  CD  ROM  that  you  mail  to  the  mailing 
address  identified  in  this  document. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect  or  ASCII  file 
format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

Bv  Mail  Send  your  comments  (in 
duplicate,  if  possible)  to:  Iron  and  Steel 
Foundries  NESHAP  Docket.  EPA  Docket 
Center  (Air  Docket).  U.S.  EPA  West. 
(MD-6102T),  Room  B-108.  1200 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20460.  Attention 
Docket  ID  No.  OAR-2002-0034. 

Bv  Hand  Delivery  or  Courier.  Deliver 
your  comments  (in  duplicate,  if 
possible)  to:  EPA  Docket  Center.  Room 
B-108.  US,  EPA  West,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20004.  Attention  Docket  ID  No. 
OAR-2002-0034.  Such  deliveries  are 
only  accepted  during  the  Docket 
Center's  normal  hours  of  operation. 

By  Facsimile.  Fax  your  comments  to: 
(202)  566-1741.  Attention  Iron  and 
Steel  Foundries  NESHAP  Docket. 
Docket  ID  No.  OAR-2002-0034. 

CBI.  Do  not  submit  information  that 
vou  consider  to  be  CBI  through  EPA's 
electronic  public  docket  or  by  e-mail. 
Send  or  deliver  information  identified 
as  CBI  only  to  the  following  address: 
Roberto  Morales.  OAQPS  Document 
Control  Officer  (C404-02).  U.S.  EPA, 
109  TW  Alexander  Drive,  Research 
Triangle  Park,  NC  27709,  Attention 
Docket  ID  No,  OAR-2002-0034,  You 
may  claim  information  that  you  submit 
to  EPA  as  CBI  bv  marking  anv  part  or 
all  of  that  information  as  CBI  (if  you 
submit  CBI  on  disk  or  CD  ROM,  mark 
the  outside  of  the  disk  or  CD  ROM  as 
CBI  and  then  identify  electronically 


within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

Worldwide  Web  ^MWlVj,  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  proposed  rule 
is  also  available  on  the  WWW  through 
the  Technology  Transfer  Network 
(TTN).  Following  the  Administrator's 
signature,  a  copy  of  the  proposed  rule 
will  be  placed  on  the  TTN's  policy  and 
guidance  page  for  newly  proposed  or 
promulgated  rules  at  http:// 
vt'Vi'Vi'.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Background 

A.  What  Is  the  Statutorv  Authority  for 
NESHAP? 

B.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP?     . 

C.  What  Processes  Are  Used  at  Iron  and 
Steel  Foundries? 

D.  What  HAP  are  EmiUed  and  how  are  they 
Controlled? 

E.  What  Are  the  Health  Effects  Associated 
With  Emissions  From  Iron  and  Steel 
Foundries? 

H.  Summar>'  of  the  Proposed  Rule 

A.  What  Are  the  Affected  Sources? 

B.  What  Are  the  Proposed  Emissions 
Limitations? 

C.  What  Are  the  Proposed  Work  Practice 
Standards? 

D.  What  Are  the  Proposed  Operation  and 
Maintenance  Requirements? 

E.  What  Are  the  Proposed  Requirements  for 
Demonstrating  Initial  and  Continuous 
Compliance? 

F.  What  Are  the  Proposed  Notification. 
Recordkeeping,  and  Reporting 
Requirements? 

G.  What  Are  the  Proposed  Compliance 
Deadlines? 

III.  Rationale  for  Selecting  the  Proposed 
Standards 

A.  How  Did  We  Select  the  Affected 
Sources? 

B.  What  Other  Emissions  Sources  Did  We 
Consider? 

C.  How  Did  We  Select  the  Pollutants? 

D.  How  Did  We  Determine  the  Basis  and 
Level  of  the  Proposed  Standards  for 
Emissions  Sources  in  the  Metal  Casting 
Department? 

E.  How  Did  We  Determine  the  Basis  and 
Level  of  the  Proposed  Standards  for 
Emissions  Sources  in  the  Mold  and  Core 
Making  Department? 

F.  How  Did  We  Select  the  Proposed  Initial 
Compliance  Requirements? 

G.  How  Did  We  Select  the  Proposed 
Continuous  Compliance  Requirements? 

H.  How  Did  We  Select  the  Proposed 
Notification.  Recordkeeping,  and 
Reporting  Requirements? 


'HlITti 


I»'<lt't.i!    Kf'isffi 


\ 


-!•>    M'lii^l.A     [It'f  •■mil' 


"M()^'    I'rnposPfi   Huh 


IV.  Summary  of  Environmental,  Energy,  and 

Economic  Impacts 

A.  What  Are  the  Air  Quality  Impacts? 

B.  What  Aare  the  Cost  Impacts? 

C.  What  Are  the  Economic  Impacts? 

D.  What  Are  the  Non-air  Health. 
Environmental,  and  Energy  Impacts? 

V.  Solicitation  of  Comments  and  Public 

Participation 

VI.  Statutory  and  Executive  Order  Reviews 

A.  Exetrutive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  bv  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
H)<f6  (SBREFA).  3  U.S.C.  e/  stHf. 

D.  Unfunded  Mandates  Reform  Act  of  199,S 

E.  Executive  Order  l.Ti:i2.  Federalism 

F.  Exe<;utive  Order  13175.  Consultation 
and  C^oordination  with  Indian  Tribal 
(Jovernments 

G.  Exe«:utive  Order  13045,  Protection  of 
CJhildren  from  Environmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13211,  Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer 
Advancement  Act 

1.  Background 

A.  What  Is  tbr  Statutor\'  Autboritv  for 
NESHAP? 

Section  112  of  the  CAA  requires  the 
EPA  to  establish  technology-based 
regulations  for  all  categories  and 
subcategories  of  major  sources  emitting 
one  or  more  of  the  HAP  listed  in  section 
112(b).  Major  sources  are  those  that  emit 
or  have  the  potential  to  emit  at  least  10 
Ipy  of  any  single  HAP  or  25  tpy  of  any 
combination  of  HAP.  The  EPA  may  later 
develop  additional  standards  under 
section  112(0  to  address  residual  risk 
that  may  remain  even  after  application 
of  the  technology-based  controls. 

Area  sources  are  stationary  sources  of 
HAP  that  are  not  major  sources.  The 
regulation  of  area  sources  is 
discretionary.  If  there  is  a  finding  of  a 
threat  of  adverse  effects  on  human 
health  or  the  environment,  then  the 
source  category  can  be  added  to  the  list 
of  area  sources  to  be  regulated. 

Section  112(c)  of  the  CAA  requires  us 
to  list  all  categories  of  major  and  area 
sources  of  HAP  for  which  we  would 
develop  national  emissions  standards. 
We  published  the  initial  list  of  source 
categories  on  )uly  16.  1992  (57  FR 
31576).  "Iron  Foundries"  and  "Steel 
Foundries"  were  two  of  the  source 
categories  on  the  initial  list.  The  1992 
listing  of  these  source  category  is  based 
on  our  determination  that  iron  foundries 
and  steel  foundries  may  reasonably  be 
anticipated  to  emit  one  or  more  HAP 
listed  in  section  112(b)  in  quantities 
sufficient  to  be  major  sources.  We 
combined  these  two  categories  into  one 


category,  "Iron  and  Steel  Foundries." 
We  believe  this  is  reasonable  because  of 
the  similarities  in  processes,  emissions, 
and  controls.  Also,  several  foundries 
pour  both  iron  and  steel.  This  proposed 
rule  will  apply  to  each  new  and  existing 
iron  and  steel  foundry. 

Approximately  650  iron  and  steel 
foundries  exist  in  the  U.S.  Of  these, 
about  100  iron  and  steel  foundries  are 
anticipated  to  be  major  sources  of  HAP. 
Most  of  these  major  sources  are 
foundries  that  are  operated  by 
manufacturers  of  automobiles  and  large 
industrial  equipment  and  by  suppliers 
of  these  manufacturers. 

B.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP^ 

Section  112  of  the  CAA  requires  that 
we  establish  NESHAP  for  the  control  of 
HAP  from  both  new  and  existing  major 
sources.  The  CAA  requires  the  SlESHAP 
to  reflect  the  maximum  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable.  This  level  of  control  is 
commonly  referred  to  as  the  maximum 
achievable  control  technology  (MACT). 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  under  section  1 1 2(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensures  that  the  standard  is  set  at  a  level 
that  assures  that  all  major  sources 
achieve  the  level  of  control  at  least  as 
stringent  as  that  already  achieved  by  the 
better-controlled  and  lower-emitting 
sources  in  each  source  category  or 
subcategory.  For  new  sources,  the 
MACT  floor  cannot  be  less  stringent 
than  the  emissions  control  that  is 
achieved  in  practice  by  the  best 
controlled  similar  source.  The  MACT 
standards  for  existing  sources  can  be 
loss  stringent  than  standards  for  new 
sources,  but  they  cannot  be  less 
stringent  than  the  average  emissions 
limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  in  the  category  of  subcategory 
(or  the  best  performing  5  sources  for 
categories  or  subcategories  with  fewer 
than  30  sources). 

In  developing  MACT,  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  based  on  the  consideration  of 
cost  of  achieving  the  emissions 
reductions,  any  health  and 
environmental  impacts,  and  energy 
requirements. 

C.  What  Processes  Are  Used  at  Iron  and 
Steel  Foundries? 

Iron  and  steel  foundries  manufacture 
castings  by  pouring  molten  iron  or  steel 
melted  in  a  furnace  into  a  mold  of  a 
desired  shape.  The  primary  processing 


units  of  interest  at  iron  and  steel 
foundries  because  of  their  potential  to 
generate  HAP  emissions  are:  metal 
melting  furnaces:  scrap  preheaters: 
pouring  areas:  pouring,  cooling,  and 
shakeout  lines:  mold  and  core  making 
lines;  and  mold  and  core  coating  lines. 

Metal  Melting  Furnaces 

There  are  three  types  of  furnaces  used 
to  melt  scrap  metal  at  iron  and  steel 
foundries:  cupolas,  electric  arc  furnaces, 
and  electric  induction  furnaces.  Cupolas 
are  used  exclusively  to  produce  molten 
iron;  electric  arc  furnaces  and  electric 
induction  furnaces  are  used  to  produce 
either  molten  iron  or  molten  steel. 

Cupolas.  A  cupola  is  vertical 
cylindrical  shaft  furnace  that  uses  coke 
and  forms  of  iron  and  steel,  such  as 
scrap  and  foundry  returns,  as  the 
primary'  charge  components.  The  iron 
and  steel  are  melted  through 
combustion  of  the  coke  by  a  forced 
upward  flow  of  heated  air.  Cupolas  are 
equipped  with  afterburners  downstream 
from  the  charge  to  incinerate  carbon 
monoxide  (CO),  which  is  a  major 
byproduct  of  coke  combustion.  Some  of 
the  coke  used  to  fuel  the  cupola  also 
becomes  part  of  the  molten  metal, 
thereby  raising  the  carbon  content  of  the 
molten  metal.  Consequently,  cupolas  are 
used  to  produce  iron  castings;  steel 
castings  must  have  carbon  content  of 
less  than  1  percent,  which  cannot  be 
achieved  in  a  cupola. 

There  are.  generally,  two  distinct 
cupola  design  configurations.  The 
differences  between  the  two  designs 
relate  to  the  method  of  charging.  In  one 
configuration,  termed  above  charge  gas 
takeoff,  charging  is  done  through  a  door 
in  the  shaft  above  the  level  of  the 
charge.  Alternatively,  in  the  below 
charge  gas  takeoff  configuration,  the 
How  of  gas  is  taken  from  an  opening  in 
the  side  of  the  shaft  below  the  level  of 
the  charge.  The  latter  configuration  is 
more  typical  of  modern  cupolas.  In 
either  case,  the  offgas  may  be  directed 
through  a  heat  exchanger  to  transfer 
heat  to  the  inlet  air  for  energy 
conservation. 

Molten  metal,  along  with  slag,  is 
tapped  from  an  opening  in  the  bottom 
of  the  furnace  shaft  much  like  a  blast 
furnace.  Tapping  is  essentially  a 
continuous  process,  whereas  charging  is 
done  in  batches. 

Electric  induction  furnaces  and  scrap 
preheaters.  An  electric  induction 
furnace  is  a  vessel  in  which  forms  of 
iron  and  steel,  such  as  scrap  and 
foundry  returns,  are  melted  through 
resistance  heating  by  an  electric  current 
that  is  induced  in  the  metal  by  passing 
an  alternating  current  through  a  coil 
surrounding  the  metal  charge  or 
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surrounding  a  pool  of  molten  metal  at 
the  bottom  of  the  vessel.  An  electric 
induction  furnace  operates  in  batch 
modi!,  an  oporating  cycle  consisting  of 
charging,  melting  the  charge,  adding  an 
additional  charge  (backcharging)  in 
some  cases  and  melting  that  charge,  and 
tapping  the  molten  metal. 

Scrap  feed  for  an  electric  induction 
furnace  is  commonly  preheated,  usually 
by  direct  exposure  to  a  gas  flame,  prior 
to  charging  to  the  furnace.  Preheating  is 
done  primarily  to  eliminate  volatile 
substances  such  as  water  and  residual 
oil  and  grease  that  may  vaporize 
suddenly  and  cause  an  explosion  if 
added  to  a  molten  charge  or  heel  in  the 
furnace.  When  pn-heating  is  done,  the 
scrap  is  commonly  heated  to  800§F  or 
higher  because  the  cost  of  initial  heating 
with  gas  is  less  costly  than  heating  with 
electricity.  A  scrap  preheater,  where 
used,  is  considered  to  be  an  integral  part 
of  the  electric  induction  furnace  melting 
operation. 

Electric  arc  furnaces.  An  electric  arc 
furnace  is  a  vessel  in  which  forms  of 
iron  and  steel,  such  as  scrap  and 
foundry  returns,  are  melted  through 
resistance  heating  by  an  electric  current 
that  flows  through  the  arcs  formed 
between  electrodes  and  the  surface  of 
the  metal  and  also  through  the  metal 
between  the  arc  paths.  Typically,  the 
electric  arc  furnace  is  equipped  with  a 
removable  cover  and  charged  from  the 
top.  Molten  metal  is  tapped  from  the 
electric  arc  furnace  by  removing  the 
cover  and  tilting  the  furnace.  An  electric 
arc  furnace  operates  in  batch  mode  as 
does  an  electric  induction  furnace,  an 
operating  cycle  consisting  of  charging, 
melting,  backcharging  in  some  cases  and 
melting  that  charge,  and  tapping. 

Pouring,  Cooling,  and  Shakeout  Lines 

.\  pouring,  cooling,  and  shakeout  line 
includes  three  major  operations: 
pouring  molten  metal  into  molds, 
allowing  the  metal  to  cool  and  solidify, 
and  removing  the  castings  from  the 
molds.  The  most  common  type  of 
pouring,  cooling,  and  shakeout  line  is 
the  conveyor  or  pallet  line,  in  which  the 
pouring  ladle  is  stationary  and  molds 
are  moved  to  the  ladle  by  conveyor  or 
rail.  After  pouring  is  complete,  the 
molds  move  along  the  conveyor  or  rail 
through  a  cooling  area,  which  is  often 
an  enclosed  tunnel.  A  less  common  type 
of  pouring,  cooling,  and  shakeout  line  is 
floor  or  pit  pouring,  which  is  used  by 
small  to  medium  sized  foundries  that  do 
not  have  sufficient  capital  to  finance 
incrhanization  and  also  by  foundries 
that  produce  castings  too  large  to  be 
transported  by  conveyor.  In  this  type  of 
line,  molds  are  placed  on  an  open  floor 
or  in  a  pit,  and  the  pouring  ladle  is 


transported  to  the  molds,  generally  by» 
overhead  pulley.  After  pouring,  the 
casting  is  cooled  in  place. 

After  castings  have  solidified,  they  are 
removed  from  the  sand  molds  in  a 
process  called  shakeout.  At  most 
foundries,  shakeout  is  a  mechanized 
process  where  molds  are  placed  on 
vibrating  grids  or  conveyors  to  shake  the 
sand  loose  from  the  casting.  In  some 
foundries,  the  castings  and  molds  are 
separated  manually. 

Mold  and  Core  Making  Lines 

Most  iron  and  steel  foundries  pour 
metal  into  molds  that  are  made 
primarily  of  sand.  Molds  may  also  be 
made  of  tempered  metal  (iron  or  steel) 
that  are  filled  by  gravity  (permanent 
molds)  or  by  centrifugal  force 
(centrifugal  casting).  Some  systems  use 
polvstyrene  or  other  low  density  plastic 
(foam)  patterns  and  pack  sand  around 
the  patterns.  This  type  of  casting 
operation  is  referred  to  as  expendable 
pattern  casting,  or  the  lost  foam  process 
since  the  plastic  pattern  is  volatilized 
(and/or  pyrolyzed)  by  the  molten  metal 
as  the  castings  are  poured. 

The  outer  shape  of  a  casting  is 
determined  by  the  shape  of  the  molds. 
Molds  are  typically  made  in  two  halves 
that  are  subsequently  joined  together. 
The  inner  shapes  of  the  casting  that 
cannot  be  directly  configured  into  the 
moid  halves  are  created  by  inserting 
separateiv  made  components  called 
cores,  which  are  almost  universally 
made  of  sand.  Sand  cores  are  often 
rcquued  m  sand  molds  as  well  as  in 
manv  permanent  mold  and  centrifugal 
casting  operations. 

Most  sand  molds  are  made  from  green 
sand,  which  is  a  mixture  of 
approximately  85  to  95  percent  sand,  4 
to  10  percent  bentonite  clay,  2  to  5 
percent  water,  and  2  to  10  percent 
carbonaceous  materials  such  as 
powdered  coal  (commonly  called  sea 
coal),  petroleum  products,  cereals,  and 
starches.  The  composition  of  green  sand 
is  chosen  so  that  the  sand  will  form  a 
stable  shape  when  compacted  under 
pressure,  maintain  that  shape  when 
heated  bv  the  molten  metal  poured,  and 
separate  easily  from  the  solidified  metal 
casting.  The  clay  and  water  bind  the 
sand  together.  The  carbonaceous 
materials  partially  volatilize  when 
molten  metal  is  poured  into  the  mold, 
creating  a  reducing  atmosphere  that 
prevents  the  surface  of  the  casting  from 
oxidizing  while  it  solidifies. 

Some  sand  molds  and  most  sand 
cores  are  bound  into  shape  by  plastic- 
or  resin-like  chemical  substances. 
Chemical  binder  systems  are  used  when 
the  shape  of  the  mold  or  core  cannot  be 
made  from  green  sand  or  when  strength 


and  dimensional  stability  requirements 
are  too  stringent  for  green  sand  to 
provide.  Chemically  bonded  molds  and 
cores  are  made  by  first  blending  the 
sand  and  chemicals  (mixing),  then 
forming  the  sand  into  the  desired  shape 
and  hardening  (curing)  the  chemical 
binder  to  fix  the  shape.  Chemical  binder 
systems  are  of  three  types  depending  on 
the  curing  process  required: 

•  Chemicals  that  cure  upon  heating 
(thermosetting), 

•  Combinations  of  chemicals  that 
cure  by  reacting  with  each  other  at 
ambient  temperature  (self-setting  or 
nobake),  and 

•  Chemicals  that  react  by  catalysis 
upon  exposure  to  a  gas  at  ambient 
temperature  (gas-cured  or  cold  box). 

Several  systems  of  each  type  are 
available,  with  the  choice  of  system 
depending  on  such  features  as  strength 
of  the  mold  or  core,  speed  of  curing,  and 
shelf  life. 

Mold  and  Core  Coating  Lines 

Molds  and  cores  are  often  coated  with 
a  finely  ground  refractory  material  to 
provide  a  smoother  surface  finish  on  the 
casting.  We  refer  to  these  processes  as 
"coating"  operations.  The  refractor}' 
material  is  applied  as  a  slurry.  After 
coating,  the  liquid  component  of  the 
slurry  is  either  allowed  to  evaporate  or, 
if  it  is  a  flammable  substance  such  as 
alcohol,  eliminated  by  ignition  (the 
light-off  process). 

D.  What  HAP  Are  Emitted  and  How  Are 
They  Controlled? 

Metal  Melting  Furnace  Emissions 

Almost  all  emissions  from  a  cupola 
are  contained  in  the  flow  of  air  exiting 
the  stack  of  the  furnace,  which  contains 
particulate  matter  (PM)  and  organic 
compounds  in  addition  to  CO.  The  HAP 
in  PM  emissions  from  cupolas  are 
primarily  lead  and  manganese,  with 
other  HAP  such  as  cadmium, 
chromium,  and  nickel  present  in  lesser 
amounts.  These  HAP  originate  as 
impurities  or  trace  elements  in  the  scrap 
metal  fed  to  the  furnace.  Organic  HAP 
arise  as  by-products  from  combustion  of 
coke  and  also  from  incomplete 
combustion  of  residual  oil  and  grease  on 
the  scrap.  Cupola  exhaust  gases  contain 
acetophenone,  polychlorinated  dibenzo- 
p-dioxins,  polychlorinated 
dibenzofurans,  and  pyrene.  Most 
cupolas  control  PM  emissions  by 
dedicated  baghouses  or  wet  scrubbers. 
Also,  most  cupolas  employ  afterburners, 
which  effectively  destroy  organic  HAP. 
Another  potential  source  of  emissions  is 
the  charging  door  of  a  cupola  in  which 
the  gas  takeoff  is  above  the  charge. 
However,  the  cupola  is  generally 
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operated  ,\ .;.    nough  vacuum  in  the 
shaft  to  prevent  gases  from  exiting  the 
door  during  normal  operations. 

Emissions  of  PM  from  electric 
induction  furnaces  contain  HAP  metals 
such  as  manganese  and  lead,  but  may 
also  contain  significant  amounts  of 
chromium  or  nickel  if  stainless  steel  or 
nickel  alloy  castings  are  produced. 
Emissions  from  scrap  preheaters  contain 
PM  and  organic  species  that  have  not 
been  characterized.  Emissions  from 
electric  induction  furnaces  and  scrap 
preheaters  are  controlled  by  baghouses, 
cyclones,  and  wet  scrubbers,  with 
emissions  from  both  types  of  units  often 
controlled  by  the  same  device.  Organic 
emissions  from  scrap  preheaters  are 
typically  controlled  by  direct  flame 
heating  of  the  scrap  and.  at  one  source, 
by  afterburning  the  preheater  emissions. 

Emissions  of  PM  from  electric  arc 
furnaces  contain  HAP  metals  such  as 
lead  and  mangane.se.  but  may  also 
contain  significant  amounts  of 
chromium  or  nickel  if  stainless  steel  or 
nickel  alloy  castings  are  produced. 
Emissions  may  also  include  trace  levels 
of  organic  substances  that  have  not  been 
characterized.  Emissions  of  PM  are 
typically  controlled  by  baghouses. 
Organic  emissions  are  controlled  by 
natural  incineration  within  the  furnace. 

Pouring,  Cooling,  and  Shakeout  Line 
Emissions 

The  majority  of  HAP  emissions  from 
pouring,  cooling,  and  shakeout  lines  are 
organic  HAP  created  by  incomplete 
combustion  of  organic  material  in  the 
mold  and  core  sand.  When  molten  metal 
comes  into  contact  with  organic 
materials  in  the  sand  such  as  binder 
chemicals  and  sea  coal,  these  materials 
are  partially  volatilized  and  incinerated. 
Due  to  the  limited  availability  of  oxygen 
in  the  poured  molds,  combustion  is 
incomplete,  and  the  mold  offgas  can 
contain  a  wide  variety  of  organic 
substances.  The  primary  HAP  emitted 
are  benzene,  formaldehyde,  and  toluene. 
The  offgases  from  most  molds  ignite 
spontaneously.  For  floor  and  pit 
pouring,  the  offgas  does  not  always 
spontaneously  flare  but  is  ignited  by 
applying  a  flame  to  the  mold's  vent 
locations.  Aside  from  lighting-off  mold 
vents,  three  foundries  use  add-on 
controls  to  further  reduce  organic 
emissions  from  pouring,  cooling,  and 
shakeout  lines.  In  addition  to  organic 
emissions,  pouring  lines  are  a  source  of 
metal  HAP  emissions.  Metal  HAP 
contained  in  the  molten  metal  is  emitted 
as  metal  fumes  when  the  metal  is 
poured  into  the  molds.  Baghouses  and 
scrubbers  are  used  to  control  metal  HAP 
emissions  at  several  pouring  lines. 


Mold  and  Core  Making  and  Mold  and 
Core  Coating  Line  Emissions 

Mold  making  using  green  sand 
produces  virtually  no  emissions.  The 
use  of  chemical  binder  systems,  by 
contrast,  can  produce  significant  HAP 
emissions.  In  the  process  of  mixing, 
forming,  and  curing,  volatile 
constituents  of  these  chemicals 
evaporate  to  some  extent.  Many  binder 
system  components  contain  HAP  as 
polymerization  reactants.  solvents,  or 
catalysts.  Although  some  information  on 
the  composition  of  binder  system 
components  is  proprietary,  much  is 
known  about  their  HAP  content.  The 
HAP  used  in  these  chemicals  and 
emitted  in  the  mold  and  core  making 
process  include  cumene.  formaldehyde, 
methanol,  naphthalene,  phenol,  and 
xylene.  Also,  triethylamine  is 
commonly  used  as  a  catalyst  gas  in  the 
cold  box  process.  Most  foundries 
capture  and  control  triethylamine 
emissions  with  wet  scrubbers  that  use 
acid  solution  as  the  collection  medium. 
No  other  organic  emissions  from  mold 
and  core  making  lines  are  controlled. 
Emissions  of  HAP  can  also  arise  in  the 
process  of  coating  the  molds  and  cores. 
The  liquid  component  of  the  slurry  may 
contain  a  HAP  such  as  methanol. 
Coating  emissions  are  controlled  only 
where  the  light-off  process  is  used  to 
eliminate  flammable  constituents. 

E.  What  are  the  Health  Effects 
Associated  With  Emissions  From  Iron 
and  Steel  Foundries? 

The  metal  HAP  emitted  from  melting 
furnaces  includes  cadmium,  chromium, 
lead,  manganese,  and  nickel.  Aromatic 
organic  HAP  produced  by  mold  and 
core  making  lines;  melting  furnaces;  and 
pouring,  cooling,  and  shakeout  lines 
contain  acetophenone,  benzene, 
cumene,  dibenzofurans,  dioxins, 
naphthalene,  phenol,  pyrene.  toluene, 
and  xylene.  The  non-aromatic  organic 
HAP  emitted  are  formaldehyde, 
methanol,  and  triethylamine.  The 
known  health  effects  of  these  substances 
are  described  in  the  "EPA  Health  Effects 
Notebook  for  Hazardous  Air  Pollutants- 
Draft."  EPA^52/D-95-O0.  PB95- 
503579  (December  1994).  which  is 
available  on-line  at:  http:// 
www.epa.gov/ttn/uatw/hapindex.html. 

Although  numerous  HAP  may  be 
emitted  from  iron  and  steel  foundries, 
only  a  few  account  for  essentially  all  of 
the  mass  of  HAP  emissions  from  these 
foundries.  These  HAP  are: 
formaldehyde,  methanol,  napthalene, 
triethylamine,  manganese,  and  lead. 

Of  the  HAP  listed  above,  benzene  is 
a  known  human  carcinogen  of  moderate 
carcinogenic  hazard.  Cadmium.  2,3,7,8- 


TCDD  (dioxin),  formaldehyde,  lead,  and 
nickel  are  classified  as  probable 
carcinogen'^   f'hrnmitim  can  rxi";'  in  !wo 
valence  st.i!'"-  (  In  "in  i  urn  \  i  i-  .i  k;..  -.s-n 
human  can.;inni;i'ii  nl  [ui;li  -  m    n  .L'<-iii: 
hazard  by  inhdldtion.  (.Vo/r    (  lu    luium 
111  and  Chromium  VI  by  oral  pathways 
ar'   '  I.i>--ifii'ii  .ts  (;riiu|)  D  "nut 
(.i.i>si!i,il]|f  ,1V  \"  I  .wt  niiiL'i'ni'  itv  in 
humans. ')  A(  it'  •  M-  t      !  -   n  ■    if  the 
HAP  listed  abt>\«-  iin  iud*-  uiitrttimi  to 
the  eyes,  nose,  and  throat,  nausea, 
vomiting,  drowsiness,  dizziness,  central 
nervous  system  depression,  and 
unconsciousness.  Chronic  effects 
include  respiratory  effects  (such  as 
coughing,  asthma,  chronic  bronchitis, 
chest  wheezing,  respiratory  distress, 
altered  pulmonary  function,  and 
pulmonary  lesions),  gastrointestinal 
irritation,  liver  injury,  and  muscular 
effects.  Reproductive  effects  include 
menstrual  disorders,  reduced  incidence 
of  pregnancy,  decreased  fertiftty, 
impotence,  sterility,  reduced  fetal  body 
weights,  growth  retardation,  slowed 
postnatal  neurobehavioral  development, 
and  spontaneous  abortions. 

The  proposed  rule  would  reduce 
emissions  of  many  of  these  HAP  and 
would  also  reduce  PM  emissions,  which 
are  regulated  under  national  ambient  air 
quality  standards.  Emissions  of  PM  have 
been  associated  with  aggravation  of 
existing  respiratory  and  cardiovascular 
disease  and  increased  risk  of  premature 
death. 

We  have  no  data  to  assess  to  what 
extent  iron  and  steel  foundries 
emissions  are  causing  health  effects.  We 
recognize  that  the  degree  of  adverse 
effects  to  health  experienced  by  exposed 
individuals  can  range  from  mild  to 
severe.  The  extent  and  degree  to  which 
the  health  effects  may  be  experienced 
depends  on: 

•  Pollutant-specific  characteristics 
[e.g..  toxicity,  half-life  in  the 
environment,  bioaccumulation,  and 
persistence); 

•  The  ambient  concentrations 
observed  in  the  area  (e.g.,  as  influenced 
bv  emissions  rates,  meteorological 
conditions,  and  terrain); 

•  The  frequency  and  duration  of 
exposures;  and 

•  Characteristics  of  exposed 
individuals  (e.g..  genetics,  age,  pre- 
existing health  conditions,  and 
lifestyle),  which  vary  significantly  with 
the  population 

II.  Summary  of  the  Proposed  Rule 

A.  What  Arp  the  Alt'':  .'•   .'  ^"urces? 

The  affected  sources  .m-  ivnh  new  or 
existing  metal  casting  department,  and 
each  new  or  existing  mold  and  core 
making  department,  at  an  iron  and  steel 
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founiirv  that  i>  a  major  source  of  HAP 
emissions.  A  new  affected  source  is  one 
for  which  construction  or  reconstruction 
begins  after  December  23,  2002.  An 
existinti  affected  source  is  one  for  which 
construction  or  reconstruction  began  on 
or  before  December  23.  2002.  The 
"missions  sources  in  a  metal  casting 
ii'jiartiiient  covered  by  the  proposed 
rule  include  metal  melting  furnaces. 
Si  rap  preheaters.  pouring  stations  at  an 
•  'Msting  metal  casting  department, 
pouring  areas  and  pfiunng  stations  at  a 
new  metal  ca.sting  department,  and 
pouring,  cooling,  and  shakeout  lines. 
The  emissions  sources  in  a  mold  and 
core  making  department  covered  by  the 
proposed  rule  include  each  mold  and 
core  making  and  mold  and  core  coating 
line. 

B   What  Are  the  Proposed  Emissions 
Limitations? 

The  proposed  rule  includes  emissions 
limits  for  metal  and  organic  HAP  as  well 
as  operating  limits  for  capture  systems 
and  control  devices.  Particulate  matter, 
CO,  and  volatile  organic  compounds 
(VOC)  serve  as  surrogate  measures  of 
HAP  emissions.  Today's  proposed  rule 
includes  the  following  emissions 
standards: 

•  Each  melting  furnace  and  scrap 
preheater  at  an  existing  metal  casting 
department  must  control  emissions  of 
PM  to  0.005  grains  per  dn,'  standard 
cubic  foot  (gr/dscf).  and  each  melting 
furnace  and  scrap  preheater  at  a  new 
metal  casting  department  must  control 
emissions  of  PM  to  O.OOI  gr/dscf. 

•  Each  cupola  at  a  new  or  existing 
metal  casting  department  must  control 
CO  emissions  to  200  parts  per  million 
by  volume  (ppmv). 

•  Each  scrap  preheater  at  a  new  or 
existing  metal  casting  department  must 
achieve  a  98  percent  reduction,  by 
weight,  in  VOC  emissions  or  an  outlet 
concentration  of  no  more  than  20  ppmv 
of  VOC  (as  propane). 

•  Each  pouring  station  at  an  existing 
metal  casting  department  must  control 
emissions  of  PM  to  0.010  gr/dscf.  and 
each  pouring  station  or  pouring  area  at 
a  new  metal  casting  department  must 
control  emissions  of  PM  to  0.002  gr/ 
dscf. 

•  Each  new  metal  casting  department 
must  achieve  a  98  percent  reduction,  by 
weight,  in  VOC  emissions  or  an  outlet 
concentration  of  no  more  than  20  ppmv 
of  VOC  (as  propane).  This  limit  would 
be  a  flow-weighted  average. 

•  Each  triethylamine  cold  box  mold 
and  core  making  line  at  a  new  or 
existing  mold  and  core  making 
department  must  control  triethylamine 
emissions  to  1  ppmv. 


The  owner  or  operator  of  an  affected 
source  would  be  required  to  install  a 
capture  and  collection  system  for  each 
emissions  source  subject  to  an 
emissions  limit.  The  capture  and 
collection  system  would  be  required  to 
maintain  a  200  foot  per  .minute  (fpm) 
face  velocity  when  all  access  doors  (if 
present)  are  in  the  open  position.  In 
addition,  for  each  capture  and  collection 
s\stem  installed  on  an  affected  source, 
the  owner  and  operator  would  be 
required  to  establish  operating  limits  for 
capture  systems  parameter  (or 
parameters)  appropriate  for  assessing 
capture  svstem  performance.  At 
minimum,  the  limits  must  indicate  the 
level  of  the  ventilation  draft  and  damper 
position  settings.  The  proposed  rule 
would  require  the  owner  or  operator  to 
operate  each  capture  system  at  or  above 
the  lowest  value  or  settings  established 
in  the  operation  and  maintenance 
(O&M)  plan.  Proposed  operating  limits 
for  control  devices  are: 

•  If  a  baghouse  is  applied  to  PM 
emissions  from  a  metal  melting  furnace, 
scrap  preheater.  or  shakeout  station,  the 
alarm  on  the  bag  leak  detection  system 
must  not  sound  for  more  than  5  percent 
of  the  total  operating  time  in  a 
semiannual  reporting  period. 

•  If  a  wet  scrubber  is  applied  to  PM 
emissions  from  a  pouring  station,  the  3- 
hour  average  pressure  drop  and 
scrubber  water  flowrate  must  remain  at 
or  above  the  minimum  levels 
established  during  the  initial 
performance  test. 

•  If  a  wet  acid  scrubber  is  applied  to 
triethvlamine  emissions  from  a  cold  box 
mold  and  core  making  line,  the  3-hour 
average  scrubbing  liquid  flowrate  must 
remain  at  or  above  the  minimum  level 
established  during  the  initial 
performance  test,  and  the  3-hour 
average  pH  of  the  scrubber  blowdown 
must  remain  at  or  below  the  maximum 
level  so  established.  If  a  combustion 
device  is  applied  to  triethylamine 
emissions  from  a  cold  box  mold  and 
core  making  line,  the  3-hour  average 
combustion  zone  temperature  must 
remain  at  or  above  the  minimum  level 
established  during  the  initial 
performance  test. 

The  proposed  operating  limits  would 
not  apply  to  a  combustion  device 
applied  to  organic  HAP  emissions  from 
a  cupola,  scrap  preheater,  or  pouring, 
cooling,  and  shakeout  line  because 
continuous  emissions  monitoring 
systems  (CEMS)  would  be  required  to 
directly  measure  CO  and  VOC 
emissions. 


C.  What  Are  the  Proposed  Work  Practice 
Standards? 

To  reduce  HAP  emissions  from  metal 
casting  departments,  facilities  would  be 
required  to  develop  and  operate 
according  to  written  specifications  and 
procedures  for  the  selection  and 
inspection  of  the  scrap  iron  or  steel  that 
limit  the  amount  of  organics  and  HAP 
metals  in  the  scrap  used  as  furnace 
chEu^e.  For  a  pouring,  cooling,  and 
shakeout  line  in  an  existing  metal 
casting  department  and  a  pouring  area 
in  a  new  or  existing  metal  casting 
department,  foundries  would  be 
required  to  manually  ignite  gases  from 
mold  vents  that  do  not  automatically 
ignite. 

Four  work  practice  standards  are 
proposed  for  coating  and  binder 
chemicalformulations  used  at  new  or 
existing  mold  and  core  making 
departments: 

•  All  mold  and  core  making  lines 
would  be  required  to  use  non-HAP 
coating  formulations. 

•  All  furan  warm  box  mold  and  core 
making  lines  would  be  required  to  use 
methanol-free  binder  chemical 
formulations. 

•  All  phenolic  urethane  cold  box  or 
phenolic  urethane  nobake  mold  and 
core  making  lines  would  be  required  to 
use  naphthalene-depleted  solvents. 
Depletion  of  naphthalene  can  not  be 
accomplished  by  substituting  other  HAP 
for  the  naphthalene. 

•  All  other  types  of  mold  and  core  - 
making  lines  (not  furan  warm  box. 
phenolic  urethane  cold  box.  or  phenolic 
urethane  nobake)  would  be  required  to 
use  reduced-HAP  binder  formulations 
unless  it  is  technically  and/or 
economically  infeasible.  Foundries 
would  conduct  an  initial  study  to 
evaluate  and  identify'  alternatives.  A 
foundry  that  does  not  adopt  reduced- 
HAP  binder  formulations  must  repeat 
the  study  and  submit  a  report  every  5 
years  to  demonstrate  that  all  applicable 
alternatives  remain  technically  or 
economically  infeasible. 

D.  What  Are  the  Proposed  Operation 
and  Maintenance  Requirements? 

The  proposed  rule  would  ensure  good 
O&M  of  control  equipment  by  requiring 
all  foundries  to  prepare  and  follow  a 
written  O&M  plan  for  capture  systems 
and  control  devices.  The  O&M  plan 
must  include  capture  system  operating 
limits,  requirements  for  capture  system 
inspections  and  repairs,  procedures  and 
schedules  for  preventative  maintenance 
of  control  devices,  and  corrective  action 
steps  to  be  taken  in  the  event  of  a  bag 
leak  detection  system  alarm.  The 
proposed  rule  also  includes 
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requirements  for  a  startup,  shutdown, 
and  malfunction  plan  similar  to  those 
required  for  other  MACT  rules.  See 
§  63.6(e)(3)  of  the  NESHAP  General 
Provisions  (40  CFR  part  63.  subpart  A) 
for  more  information  on  these 
requirements. 

E.  What  Are  the  Proposed  Requirements 
for  Demonstrating  Initial  and 
Continuous  Compliance? 

Emissions  Limitations 

The  proposed  rule  includes 
requirements  for  foundries  to  conduct 
performance  tests  for  all  emissions 
sources  subject  to  an  emissions  limit  to 
show  they  meet  the  applicable  limit. 
The  proposal  would  require  foundries  to 
measure  the  concentration  of  PM  using 
EPA  Methods  1  through  4,  and  either 
Method  5,  5B.  5D,  5F.  or  51,  as 
applicable,  in  40  CFR  part  60,  appendix 
A.  The  proposed  rule  would  require 
foundries  to  use  Method  18  in  40  CFR 
part  60,  appendix  A,  to  determine  the 
concentration  of  triethylamine.  The 
proposed  rule  would  also  require 
foundries  using  CO  or  VOC  CEMS  to 
demonstrate  compliance  by  conducting 
CEMS  performance  evaluations  and 
measuring  emissions  for  3  consecutive 
operating  hours.  The  proposed  rule  also 
includes  procedures  for  establishing 
operating  limits  for  capture  systems  and 
control  devices,  and  revising  the  limits, 
if  necessary  or  desired,  after  the  initial 
performance  test. 

To  demonstrate  continuous 
compliance,  the  proposed  rule  would 
require  a  CO  CEMS  for  cupolas,  a  VOC 
CEMS  for  scrap  preheaters.  and  a  VOC 
CEMS  for  pouring,  cooling,  and 
shakeout  lines  at  a  new  metal  casting 
department.  The  proposed  rule  would 
require  performance  tests  every  5  years 
to  demonstrate  continuous  compliance 
with  the  emissions  limits.  The  proposed 
rule  would  require  emissions  sources 
not  equipped  with  a  CEMS  to  conduct 
repeat  performance  tests  every  5  years. 
Monitoring  of  capture  system  and 
control  device  operating  parameters 
would  demonstrate  continuous 
compliance  with  the  operating  limits 
between  emissions  tests.  These 
proposed  monitoring  requirements 
include  bag  leak  detection  systems  for 
baghouses  and  continuous  parameter 
monitoring  systems  (CPMS)  for  capture 
systems  (unless  damper  positions  are 
fixed),  wet  scrubbers,  combustion 
devices,  and  wet  acid  scrubbers. 
Technic:al  specifications,  along  with 
requirements  for  installation,  operation, 
and  maintenance  of  these  monitoring 
systems,  are  included  in  the  proposed 
rule.  Records  would  be  required  to 
document  any  bag  leak  detection  system 


alarms  and  to  show  conformance  with 
inspection  and  maintenance 
requirements  for  baghouses,  CPMS,  and 
CEMS. 

Work  Practice  Standards 

No  performance  test  would  be 
required  to  demonstrate  initial 
compliance  with  the  work  practice 
standards.  Foundries  would  certify  in 
their  notification  of  compliance  status 
that  they  have  installed  any  required 
capture  systems,  submitted  the  required 
written  plans,  and  that  they  will  meet 
each  of  the  applicable  work  practice 
requirements  in  the  plan  or  rule  as 
proposed. 

Records  for  visual  inspections  of  all 
incoming  shipments  are  required  to 
show  continuous  compliance  with  the 
work  practice  standards  for  scrap 
selection  and  inspection  plans.  Daily 
visual  inspections  are  required  to  show 
continuous  compliance  with  the  work 
practice  standard  for  mold  vent  ignition. 
A  record  must  be  kept  of  each 
inspection.  To  demonstrate  continuous 
compliance  with  the  work  practice 
standards  for  coatings  and  binder 
chemicals,  foundries  would  keep 
records  of  the  chemical  composition  of 
the  formulations.  A  new  compliance 
certification  would  be  required  each 
time  they  change  the  formulation. 

F.  What  Are  the  Proposed  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

These  requirements  rely  on  the 
NESHAP  General  Provisions  in  40  CFR 
part  63,  subpart  A.  Table  1  to  subpart 
EEEEE  (the  proposed  rule)  shows  each 
of  the  requirements  in  the  General 
Provisions  (§§63.2  through  63.15)  and 
whether  they  apply. 

The  major  notifications  include  one- 
time notifications  of  applicability  (due 
within  120  days  of  promulgation), 
performance  tests  (due  at  least  60  days 
before  each  test),  performance 
evaluations,  and  compliance  status.  The 
notiHcation  of  compliance  status  is 
required  within  60  days  of  the 
compliance  demonstration  if  a 
performance  test  is  required  or  within 
30  days  if  no  performance  test  is 
required. 

Foundries  would  be  required  to 
maintain  records  that  are  needed  to 
document  compliance,  such  as 
performance  test  results;  copies  of  the 
startup,  shutdown,  and  malfunction 
plan:  O&M  plan;  scrap  selection  and 
inspection  plan,  and  associated 
corrective  action  records;  monitoring 
data:  and  inspection  records.  In  most 
cases,  records  must  be  kept  for  5  years, 
with  records  for  the  most  recent  2  years 
kept  onsite.  However,  the  O&M  plan; 


scrap  selection  and  inspection  plan;  and 
startup,  shutdown,  and  malfunction 
plan  would  be  kept  onsite  and  available 
for  inspection  for  the  life  of  the  affected 
source  (or  until  the  affected  source  is  no 
longer  subject  to  tho  pruposi'H  rule 
requirements.) 

.Ml  foundries  would  niaki'  s>niiannual 
compliance  reports  ol  dii\  di^v  latiun 
from  an  emissions  limitation  (including 
an  operating  limit),  work  practice 
standard,  or  O&M  requirement.  If  no 
deviation  occurred  and  no  monitoring 
systems  were  out  of  control,  only  a 
summary  report  would  be  required. 
More  detailed  information  is  required  in 
the  report  if  a  deviation  did  occur.  An 
immediate  report  would  be  required  if 
actions  taken  during  a  startup, 
shutdown,  or  malfunction  were  not 
consistent  with  the  startup,  shutdown, 
and  malfunction  plan. 

G.  What  Are  the  Proposed  Compliance 
Deadlines? 

Foundries  with  existing  affected 
sources  would  be  required  to  comply 
within  3  years  of  publication  of  the  final 
rule.  New  or  reconstructed  sources  that 
start  up  on  or  before  the  promulgation 
date  for  the  final  rule  would  have  to 
comply  by  the  promulgation  date.  New 
or  reconstructed  sources  that  start  up 
after  the  promulgation  date  must 
comply  upon  initial  startup 

III   Rationale  for  Selertine  the  Proposed 
.Staiidard.s 

A.  How  Did  We  Select  the  Affected 
Sources? 

Affected  source  means  the  collection 
of  equipment,  activities,  or  both  within 
a  single  contiguous  area  and  uiuitr 
common  control  that  is  included  in  the 
source  category  or  subcategory  to  which 
the  emissions  limitations,  work  practice 
standards,  and  other  regulatory 
requirements  apply.  The  affected  source 
may  be  the  entire  collection  of 
equipment  and  processes  in  the  source 
category  or  it  may  be  a  subset  of 
equipment  and  processes.  For  each  rule, 
we  must  decide  which  individual  pieces 
of  (equipment  and  processes  warrant 
separate  standards  in  the  context  of  the 
CAA  section  112  requirements  and  the 
industry  operating  practices. 

We  considered  three  different 
approaches  for  designating  the  affected 
source;  the  entire  iron  and  steel 
foundry,  groups  of  emissions  points, 
and  individual  emissions  points.  We 
did  not  designate  the  entire  foundry  as 
the  affected  source  because  this  broad 
approach  would  require  us  tO  establish 
a  facilitywide  MACT  floor  based  on  the 
total  HAP  emissions  indicative  of  best- 
performing  foundries.  Applying  a  single 
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MACT  floor  to  groups  of  process  and 
fugitive  emis.si(jns  points  would  be 
impracticable  given  the  diversity  of 
processes  used  at  individual  foundries, 
especially  considering  the  variety  of 
mold  and  core  making  processes  used. 

One  significant  group  of  emissions 
points  in  an  iron  and  steel  foundrv'  is 
the  metal  casting  department,  which 
includes  emissions  from  metal  melting 
furnaces  (cupolas,  electric  induction 
furnaces,  scrap  preheaters.  and  electric 
arc  furnaces)  and  pouring,  cooling,  and 
shakeout  lines  (where  molten  metal  is 
poured  into  molds,  molds  are  cooled, 
and  c:astings  are  separated  from  molds). 
Although  some  variation  exists  in  these 
operations  at  different  foundries,  these 
variations  do  not  significantly  alter  the 
nature  or  amount  of  the  HAP  emissions 
from  the  individual  emissions  sources. 
the  types  of  HAP  emitted,  or  the  control 
technology  typically  used  to  reduce 
HAP  emissions.  We.  therefore, 
concluded  that  identifying  the  group  of 
major  processes  in  the  metal  casting 
department  at  an  iron  and  steel  foundry 
as  an  affected  source  is  appropriate. 

The  other  significant  group  of 
emissions  points  at  iron  and  steel 
foundries  is  associated  with  mold  and 
core  making  operations.  The  primary 
source  of  HAP  emissions  from  these 
processes  is  HAP  constituents  in  binder 
and  coating  chemicals.  All  major  source 
foundries  make  extensive  use  of 
chemical  systems  to  bind  the  mold  and 
core  sand,  and  certain  types  of  binder 
systems  have  much  higher  volatile  H.^P 
content  than  other  systems,  so  that  the 
amounts  of  H,A.P  and  the  specific:  HAP 
constituents  emitted  from  mold  and 
core  making  operations  vary 
substantially  between  foundries 
processing  the  same  amount  of  sand  and 
having  similar  metal  production  rates 
The  use  and  fcjrmulations  of  mold  and 
core  coatings  also  varies  significantly 
between  foundries.  Because  of  the 
extreme  variation  in  potential  to 
produce  HAP  emissions,  it  is  necessary 
to  consider  mold  and  core  making  and 
coating  operations  separately  from  other 
foundry  processes  in  determining 
emissions  standards.  This  subset  of 
equipment  and  processes  is  termed  the 
mold  and  core  making  department. 

In  selecting  the  affectecl  sources  for 
regulation,  we  identified  the  HAP- 
emitting  operations,  the  HAP  emitted. 
and  the  quantity  of  HAP  emissions  from 
the  individual  or  groups  of  emissions 
points.  The  proposed  rule  includes 
emissions  limits  or  standards  for  the 
control  of  emissions  from  melting 
furnaces  and  pouring,  cooling,  and 
shakeout  Imes  at  metal  casting 
departments,  and  mold  and  core  making 
lines  at  mold  and  core  making 


departments.  Selection  of  these  units  as 

the  emissions  sources  represents  the 
most  effectixe  means  for  EPA  to  regulate 
emissions  from  this  source  category  and 
addresses  all  of  the  principal  emissions 
points  from  units  in  this  source 
category 

B.  What  Other  Emissions  Sources  Did 
We  Consider'' 

As  described  in  the  background 
information  document,  there  are 
numerous  other  ancillary  emissions 
sources  that  may  contain  trace 
quantities  of  HAP.  The  emissions 
sources  that  would  be  regulated  under 
this  proposed  rule  generally  contribute 
over  99  percent  of  a  foundry's  HAP 
emissions.  Coatings  applied  to  the  cast 
parts  may  also  significantly  contribute 
to  a  foundrj's  total  HAP  emissions.  The 
HAP  emissions  from  these  emissions 
sources  will  be  regulated  under  the 
proposed  NESHAP  for  Coating  of 
Miscellaneous  Metal  Parts  and  Products 
(67  PR  52779). 

Sand  handling  systems  are  used  to 
recover  sand  from  the  shakeout  system, 
avoid  buildup  at  facility  work  stations, 
and  to  reuse  sand  for  making  new 
molds.  This  sand  may  include  trace 
organic  chemicals  such  as  pyrolysis 
products  formed  during  pouring  and 
cooling  that  condensed  on  the  cooler 
sand  at  the  outer  circumference  of  the 
mold.  Due  to  the  large  diameter  of  the 
PM  emissions  generated  during  sand 
handling  and  the  fact  that  these  sources 
are  located  inside  facility  buildings,  we 
do  not  expect  that  these  emissions  are 
released  from  the  foundry  building  or 
property  line  as  ambient  emissions. 
Therefore,  we  have  not  proposed 
standards  regulating  sand  handling 
systems. 

Mechanical  finishing  operations,  such 
as  cut-off.  grinding,  and  shot  blasting, 
also  produce  PM  emissions.  These  PM 
emissions  may  contain  significant 
concentrations  of  metal  HAP.  However, 
as  with  sand  handling  systems,  we  do 
not  expect  that  the  large  diameter 
particles  generated  during  these 
operations  are  released  as  ambient 
emissions.  Therefore,  we  have  not 
proposed  standards  regulating 
mechanical  finishing  operations. 

Metal  treatment  is  generally  used  to 
achieve  the  final  chemistry  needed  in 
the  cast  part  It  is  also  used  to  produce 
ductile  iron  by  adding  magnesium  to  the 
molten  iron  (commonly  referred  to  as 
inoculation).  Metal  treatment  generally 
occurs  in  holding  furnaces  or  transfer 
ladles,  but  may  occur  in  an  electric 
induction  furnace  or  electric  arc 
furnace.  The  emissions  from  metal 
treatment  operations  consist  primarily 
of  magnesium,  but  may  include  trace 


amounts  of  metal  HAP.  It  is  unclear  to 
what  extent  these  emissions  may  be 
released  from  the  building,  but 
emissions  estimates  from  the  available 
data  suggest  that  these  emissions  do  not 
contribute  appreciably  to  the  emissions 
from  the  foundry.  As  such,  we  believe 
regulating  metal  treatment  would  not 
achieve  any  measurable  reduction  in 
metal  HAP  emissions.  Therefore,  we 
have  not  proposed  standards  regulating 
metal  treatment  at  this  time. 

Holding  furnaces  are  often  used  to 
store  the  molten  metal  until  it  is  needed 
by  the  foundry's  pouring  stations.  These 
furnaces  are  almost  completely  enclosed 
and,  consequently,  they  are  not  a  source 
of  ambient  HAP  emissions  from 
foundries.  Again,  no  measurable 
reduction  in  metal  HAP  emissions  can 
be  achieved  by  regulating  holding 
furnaces.  Therefore,  we  have  not 
proposed  emissions  standards 
regulating  holding  furnaces. 

In  addition  to  the  operations  listed 
above,  we  have  not  proposed  emissions 
standards  regulating  metal  HAP 
emissions  from  cooling  lines  and 
shakeout  stations.  Although  these  are 
significant  sources  of  organic  MAP 
emissions,  they  do  not  contribute  to 
ambient  emissions  of  metal  HAP  from 
iron  and  steel  foundries.  Cooling  lines 
do  not  generate  PM  emissions  and  the 
molten  metal  is  not  exposed  to  the 
atmosphere  where  metal  fumes  might  be 
released.  Shakeout  stations  are  a 
significant  source  of  PM  emissions, 
however,  these  emissions  are  almost 
entirelv  comprised  of  sand.  As  with 
sand  handling  systems,  the  PM  (sand) 
emissions  may  include  trace  organic 
chemicals  such  as  pyrolysis  products 
formed  during  pouring  and  cooling  that 
condensed  on  the  cooler  sand  at  the 
outer  circumference  of  the  mold.  It  may 
also  include  small  chunks  of  metal. 
However,  due  to  the  large  diameter  of 
the  PM  emissions  generated  during 
shakeout.  we  do  not  expect  that  these 
emissions  are  released  as  ambient    . 
emissions  from  the  foundry.  Therefore, 
we  are  not  proposing  standards  for 
metal  HAP  from  cooling  lines  and 
shakeout  stations. 

We  are  specifically  considering 
whether  to  adopt  a  frigitive  emissions 
standard  in  the  form  of  a  shop  opacity 
limitation  or  a  roof  vent  emissions 
limitation.  Such  a  requirement  would 
provide  additional  assurance  that  any 
fugitive  emissions  sources  within  the 
physical  strictures  at  iron  and  steel 
foundries  would  not  contribute 
significantly  to  ambient  emissions  from 
such  facilities.  Such  a  standard  might 
include  an  opacity  limit  of  5  percent  or 
a  no  visible  emissions  limit  for  all 
foundry  building  releases  (roof  vents. 
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hiuis.  or  other  openings)  that  are  not 
otherwise  covered  by  a  specific 
emissions  limit.  If  we  were  to  establish 
such  a  requirement,  we  would  establish 
the  level  for  the  limit  by  evaluating 
existing  state  and  permit  limits  and  any 
available  emissions  information 
consistent  with  the  procedures 
described  later  in  this  document  that 
was  used  to  establish  MACT  for  other 
emissions  sources  at  iron  and  steel 
foundries. 

However,  we  have  not  proposed  an 
opacity  or  visible  emissions  limit 
because  our  emissions  estimates 
indicated  that  the  emissions  sources  for 
which  we  have  not  proposed  standards 
are  unlikely  to  contribute  to  ambient 
HAP  emissions  from  the  iron  and  steel 
foundries.  Thus,  while  we  do  not  have 
conclusive  data  regarding  the  potential 
for  fugitive  emissions  to  contribute  to 
ambient  HAP  emissions  from  foundries, 
it  appears  that  the  inclusion  of  an 
opacity  or  visible  emissions  limit  for  the 
foundry  building  might  not  function  to 
control  HAP  emissions  from  the 
foundry. 

We  specifically  request  comment  on 
the  regulatory  options  that  we  are 
considering  for  control  of  potential 
fugitive  emissions  from  these 
miscellaneous  sources.  We  request 
additional  data  on  the  potential  for  the 
miscellaneous  sources  discussed  above 
to  contribute  to  ambient  HAP  emissions 
from  iron  and  steel  foundries,  including 
comments  and  supporting  data  that 
either  demonstrates  the  need  to  regulate 
one  or  several  of  these  currently 
unregulated  emissions  sources  or  that 
supports  our  position  that  these 
emissions  sources  do  not  release  HAP  to 
■the  atmosphere  in  quantities  sufficient 
to  require  additional  regulation.  We  also 
request  comment  on  the  appropriateness 
of  the  possible  levels  for  the  fugitive 
emissions  limits  discussed  above,  and 
the  methodology  for  calculating  such 
limits  for  this  source  category. 

C.  How  Did  We  Select  the  Pollutants? 

There  are  three  types  of  melting 
furnaces  used  at  major  source  iron  and 
steel  foundries:  Cupolas,  electric 
induction  furnaces,  and  electric  arc 
furnaces.  All  three  furnace  types  emit 
PM  that  is  known  to  contain  HAP 
metals,  predominately  manganese  and 
lead.  We,  therefore,  decided  to  establish 
standards  for  metal  HAP  emissions. 
Source  tests  on  cupolas  have  shown  the 
presence  of  small  amounts  of  organic 
HAP  including  acetophenone. 
polychlorinated  dibenzofurans. 
polychlorinated  dibenzo-p-dioxins.  and 
pyrene.  We  concluded  that  establishing 
standards  for  these  HAP  is  appropriate. 
We  selected  PM  as  a  surrogate  for  metal 


H .  \  t  •  1 1  ;  M  I  i  -  from  melting  furnaces 
and  CX)  as  a  surrogate  for  organic  HAP 
emissions  from  cupolas. 

Pouring  molten  metal  into  sand  molds 
produces  emissions  from  the  incomplete 
combustion  of  the  organic  chemicals 
used  in  chemically  bonded  molds  and 
cores  and  also  from  sea  coal  and  other 
organic  constituents  of  green  sand. 
These  products  of  incomplete 
combustion  are  known  to  contain 
benzene,  formaldehyde,  and  toluene.  In 
addition,  small  amounts  of  HAP  metals 
are  emitted  during  pouring.  We  selected 
PM  as  a  surrogate  for  metal  HAP 
emissions  from  pouring  and  VOC  as  a 
surrogate  for  organic  HAP  emissions 
from  pouring,  cooling,  and  shakeout 
lines. 

In  the  process  of  mixing  sand  and 
binder  chemicals,  forming  the  sand  into 
molds  and  cores,  and  curing  the 
resulting  shapes,  volatile  constituents  of 
the  binder  chemicals  evaporate  to  some 
extent.  The  HAP  emitted  in  the  mold 
and  core  making  process  include 
cumene.  formaldehyde,  methanol, 
naphthalene,  phenol,  triethylamine,  and 
xylene.  Emissions  vary  widely  between 
different  types  and  formulations  of 
chemical  systems;  however,  for  each 
system  the  HAP  species  emitted  can  be 
identified.  We.  therefore,  decided  to 
establish  standards  to  control  the 
emissions  of  these  HAP. 

The  source  of  HAP  emissions  from  the 
mold  and  core  coating  operation  is  the 
liquid  component  of  the  slurry,  which 
may  contain  a  HAP  such  as  methanol. 
Alternative  liquid  formulations  that 
contain  no  HAP  are  available.  We 
conclude  that  substitution  of  coating 
material  formulations  is  possible,  and 
that  it  is  feasible  to  establish  emissions 
standards  in  this  proposal  based  on 
pollution  prevention  that  address  liquid 
HAP  used  in  coating  operations. 

D.  How  Did  We  Determine  the  Basis  and 
Level  of  the  Proposed  Standards  for 
Emissions  Sources  in  the  Metal  Casting 
Department? 

Scrap  Selection 

There  is  the  potential  for  HAP 
emissions  to  occur  during  all  phases  of 
metal  casting  (including  melting, 
pouring,  cooling,  and  shakeout)  due  to 
impurities  (such  as  lead,  paint,  oil  and 
grease)  that  may  be  present  in  the  scrap 
metal.  By  reducing,  to  the  extent 
possible,  the  amounts  of  these 
impurities  in  the  scrap  metal,  foundries 
can  achieve  HAP  emissions  reductions 
throughout  the  metal  casting 
department. 

In  1998.  we  conducted  a  detailed  and 
comprehensive  survey  of  known 
foundries  in  the  U.S.  From  this  survey. 


EPA  compiled  the  data  from  the  595 
iron  and  steel  foundries  that  provided 
survey  responses.  Among  other  things, 
this  survey  requested  information  on 
work  practices,  such  as  scrap  selection 
and/or  cleaning,  at  foundries  that 
reduced  air  emissions.  Of  the  595  iron 
and  steel  foundries  that  provided  survey 
responses,  360  (or  60  percent)  of  iron 
and  steel  foundries  indicated  that  they 
used  some  type  of  scrap  sele<:tion. 
cleaning,  or  inspection  program  to 
ensure  the  quality  of  scrap  metal  used 
by  the  foundry. 

The  percentage  of  foundries  that 
specify  scrap  selection  as  a  work 
practice  to  reduce  emissions  are 
relatively  ( i  n^i'-i'iit  for  foundries 
operating  (iiit-nnt  furnace  types:  45 
percent  of  cupola  foundries.  61  percent 
of  electric  arc  furnace  foundries,  and  65 
percent  of  electric  induction  furnace 
foundries.  These  percentages  indicate 
that  scrap  selection  or  cleaning 
measures  are  utilized  by  a  sufficient 
number  of  foundries  to  represent  the 
MACT  floor  control  regardless  of  the 
melting  furnace.  Furthermore,  several 
foundries  operate  two  different  types  of 
melting  furnaces  and  these  foundries 
typically  specify  the  same  scrap 
selection  for  each  furnace.  Electric 
induction  furnaces  have  scrap 
preparation  procedures  targeted  at 
reducing  the  amount  of  water  (moisture) 
in  the  scrap  being  changed.  These 
procedures  are  included  for  safety 
concerns  specific  to  electric  induction 
furnace  operation  and  do  not 
necessarily  reduce  the  amount  of  HAP 
in  the  scrap  or  the  HAP  emissions  from 
the  metal  casting  department.  These 
procedures  account  for  the  slightly 
higher  percentage  of  electric  induction 
furnaces  that  report  general  scrap 
selection  measures. 

The  EPA  evaluated  survey  responses 
to  determine  the  number  of  foundries 
that  have  specific  scrap  specifications 
that  limit  either  HAP  contaminants  (e.g., 
lead)  or  contaminants  that  are 
precursors  to  HAP  emissions  (e.g..  oil  or 
paint).  Many  of  the  responses  were 
general  in  nature,  such  as  "use  clean 
scrap,"  "follow  scrap  specification,"  6r 
"inspect  scrap."  However,  71  foundries 
(12  percent)  specified  in  their  survey 
responses  that  their  scrap  selection 
procedures  included  limits  or 
restrictions  on  the  amount  of  organic 
material  in  the  scrap  metal.  These 
organic  material  restrictions  were  most 
commonly  expressed  as  limits  or  bans 
on  oil,  grease,  and/or  paint  in  the  scrap. 
Occasionally,  restrictions  included 
reference  to  coolants  or  rubber 
components  (belts,  hoses)  in  the  scrap. 
In  addition,  55  foundries  (7.5  percent) 
specified  in  their  survey  responses  that 
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their  scrap  sflei  tioii  pnKt>dures 
included  limits  or  restrictions  on  the 
amount  nf  tramp  metals  in  the  scrap. 
Tht'se  scrap  selet  timi  metal  restrictions 
were  most  commonly  limits  (or  bans)  on 
lead,  but  often  included  restrictions  on 
tlie  use  of  galvanized  metals  (a  source  of 
cadmium)  and  c:ertain  alloys  (a  source  of 
chromium,  nickel,  or  high  manganese). 

Through  information  collected 
through  site  visits  and  additional 
qut>riHS  (jf  large  foundries  that  are 
anticipated  to  be  major  sources  i^f  HAP 
emissions,  we  have  determined  that 
scrap  selection  and  inspection  is  an 
integral  part  of  foundr\  operations 
needed  to  ensure  the  quality  (chemistry) 
of  the  cast  parts  Although  some  of  the 
foundries  visited  or  queried  did  not 
have  a  written  scrap  selection  plan  and 
I  lid  not  indicate  scrap  selection  as  a 
uork  practice  used  to  reduce  air 
emissions,  these  foundries  generally 
purchased  specific  grades  of  scrap  and 
tvpically  included  specifications  on  the 
scrap  (such  as  "no  oil"  and/or  "no 
lead")  on  their  purchase  requisitions. 
Furthermore,  these  foundries  routinely 
inspected  incoming  scrap  shipments 
and  rejected  scrap  shipments  that  did 
not  meet  their  quality  reqiiirements. 

It  is  difficult  to  establisn  specific 
emissions  reductions  achieved  by  these 
scrap  selection  and  inspection 
programs.  First,  nearly  all  foundries 
implement  some  sort  of  formal  or 
informal  scrap  selection  and  inspection 
program  (to  maintain  product  quality) 
so  it  is  difficult  to  assess  what  the 
baseline  emissions  might  be  without  the 
scrap  selection  and  inspection  program. 
Second,  these  scrap  selection  and 
inspection  programs  are  used  in 
conjunction  with  other  air  emissions 
control  technologies  used  to  reduce 
emissions  from  the  melting  furnace  and 
pouring,  cooling,  and  shakeout  line 
exhaust  vent  streams  The  emissions 
reductions  specifically  attributable  to 
the  scrap  selection  and  inspection 
program  are  impossible  to  separate  out. 
Nonetheless,  it  is  clear  that  any 
ri'duction  in  HAP  content  or  HAP 
precursors  entering  the  metal  casting 
department  will  tend  to  reduce  the 
emissions  of  HAP  metals  and  organics 
from  the  metal  casting  department's 
emissions  sources. 

While  a  scrap  selection  and 
mspt'i  tion  program  is  expected  to 
reduce  HAP  emissions,  they  cannot  be 
expected  to  eliminate  all  HAP  elements 
or  precursors  in  the  scrap  First,  scrap 
loads  are  generally  large  (at  least  at 
major  source  iron  and  steel  foundries) 
and  difficult  to  inspect.  A  load  of  scrap 
may  contain  thousands  of  different 
pieces,  and  some  scrap  mav  be  shredded 
and  bundled.  Visual  inspections  are 


onlv  able  to  identify  obvious  off- 
specification  materials  that  are  on  the 
top  of  a  load   Second,  some  of  the  HAP 
elements  are  desirable  components  in 
the  scrap  iron  and  steel  which 
contribute  to  the  overall  chemistry  of 
the  product  «md  provide  valuable 
properties  in  the  cast  metal  (e.g., 
manganese  and  chromium.)  Third,  even 
undesirable  HAP  metals  cannot  be 
eliminated  from  the  cast  iron  and  steel 
as  they  are  trace  components  in  the 
scrap  iron  and  steel  which  cannot  be 
separated  For  example,  all  cast  iron 
contains  trace  amounts  of  lead  (typically 
0.5  to  4  percent).  As  such,  a  load  of 
scrap  meeting  a  "no  lead"  scrap 
specification  does  not  mean  that  the 
scrap  is  lead-free — only  that  the  scrap  is 
free  of  lead  components  (e.g.,  batteries 
tir  wheel  weights). 

As  a  scrap  selection  and  inspection 
program  can  be  reasonably  expected  to 
reduce  HAP  emissions  from  the  metal 
casting  department  and  since  over  6 
percent  (the  median  of  the  top  12 
percent)  of  the  foundries  employ  a  scrap 
selection  and  inspection  program  that 
limits  the  amount  of  organic  impurities 
(HAP  precursors)  and  HAP  metals  in 
their  scrap,  we  have  determined  that  the 
MACT  floor  for  existing  sources  is  the 
work  practice  of  scrap  selection  and 
inspection  to  limit  the  amount  of 
organic  impurities  and  HAP  metals  in 
the  scrap  used  by  the  metal  casting 
department  of  the  foundry. 

Considering  the  practical  limitations 
discussed  above,  we  believe  that  scrap 
specifications  with  specific  numeric 
limits  on  HAP  concentrations  cannot  be 
established.  A  visual  inspection 
program  cannot  distinguish  the  trace 
lead  content  of  the  scrap  iron  and  steel 
parts  contained  in  a  load  of  scrap.  The 
ultimate  chemistry  of  a  load  of  scrap 
cannot  be  accurately  assessed  until  after 
the  metal  is  melted  (which  is  too  late  to 
reduce  H.\P  emissions).  Additionally, 
we  cannot  establish  that  one  scrap 
selection  and  inspection  program  that 
limits  or  restricts  both  organic 
impurities  and  H.\P  metals  in  the  scrap 
provides  higher  emissions  reductions 
than  an  alternatiye  scrap  selection  and 
inspection  program  that  limits  or 
restricts  both  organic  impurities  and 
HAP  metals.  Therefore,  the  MACT  floor 
for  new  sources  is  the  same  as  the 
MACT  floor  for  existing  sources,  which 
is  the  wiirk  practice  of  a  scrap  selection 
and  inspection  program  that  specifically 
addresses  methods  for  reducing  the 
amount  of  organic  impurities  and  HAP 
metals  in  the  scrap  used  by  the  metal 
casting  department  of  the  foundry. 

We  could  identify  no  other  practical 
pollution  prevention  method  to  reduce 
HAF  emissions  from  the  metal  casting 


department  based  on  alternative  scrap 
specifications.  Therefore,  no  emissions 
reduction  options  beyond  the  MACT 
floor  were  considered  for  the  scrap 
selection  and  inspection  program. 

In  summary,  we  are  proposing  a 
pollution  prevention  work  practice 
standard  as  a  component  of  MACT  for 
both  new  and  existing  foundries  to  limit 
both  organic  and  metal  HAP  emissions 
throughout  the  metal  casting 
department.  This  standard  would 
require  facilities  to  develop  and  operate 
according  to  written  specifications  and 
procedures  for  the  selection  and 
inspection  of  the  scrap  iron  that  would 
limit  the  amount  of  organic  impurities 
and  HAP  metals  in  the  scrap  used  by  the 
metal  casting  department  of  the 
foundry. 

The  scrap  selection  and  inspection 
requirements  being  proposed  are 
intended  to  ensure  that  facilities  make 
a  reasonable  effort  to  limit  the  amount 
of  organic  impurities  and  HAP  metals  in 
the  scrap  they  process  and  are  based  on 
our  understanding  of  what  the  best 
performing  facilities  are  currently  doing. 
A  few  examples  of  the  types  of 
specifications  that  we  believe  are 
appropriate  include  bans  on  lead 
components  (i.e.,  lead  batteries,  lead 
pipe,  and  lead  fittings),  and  that  oils  and 
other  liquids  be  drained.  We  do  not 
believe  that  limits  on  chromium  or 
manganese  content  are  appropriate 
because  these  elements  are  required  in 
the  cast  iron  and  steel  parts.  We 
specifically  request  comment  on  the 
feasibility  of  implementing  the 
proposed  scrap  selection  and  inspection 
requirements  and  whether  or  not  the 
proposed  requirements  accurately 
reflect  the  practices  at  the  best 
performing  facilities. 

Cupolas 

A  cupola  is  a  vertical  cylindrical  shaft 
furnace  used  to  melt  iron  and  steel  scrap 
through  combustion  of  the  coke  in  a 
forced  upward  flow  of  heated  air. 
Virtually  all  emissions  from  a  cupola  are 
contained  in  the  flow  of  air  exiting  the 
stack  of  the  furnace,  which  contains 
organic  compounds,  CO  and  PM.  The 
organic  compounds,  which  arise  from 
incomplete  combustion  of  coke  and 
impurities  such  as  oil  and  grease  in  the 
furnace  charge,  include  traces  of  organic 
HAP  such  as  acetophenone  and  pyrene. 
The  PM  contains  HAP  metals  such  as 
lead  and  manganese  that  are  impurities 
in  the  scrap.  The  organic  compounds 
and  CO  are  destroyed  by  combustion, 
which  may  occur  spontaneously  but  is 
typically  initiated  by  an  afterburner 
located  downstream  from  the  charge. 
The  PM  are  typically  controlled  by 
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either  a  fabric  filter  (bagh  i   i  •      i  a  wet 
scrubber. 

Cupolas  are  used  to  produce  molten 
iron.  Because  the  coke  used  to  fuel  the 
cupola  increases  the  carbon  content  of 
the  molten  metal,  cupolas  cannot  be 
used  to  produce  molten  steel  (which 
requires  less  than  1  percent  carbon 
content).  Unlike  other  melting  furnaces, 
cupolas  produce  a  continuous  supply  of 
molten  metal,  and  they  typically  have 
much  higher  melting  capacities  than 
other  furnace  types. 

A  substantial  Dody  of  information  is 
available  on  the  types,  configurations, 
and  operating  conditions  of  the 
pollution  control  devices  applied  across 
the  iron  and  steel  foundry  source 
category.  This  information  was  collected 
through  our  comprehensive  survey  of 
known  iron  and  steel  foundries 
conducted  in  1998.  From  this  survey, 
detailed  data  are  available  for  595  iron 
and  steel  foundries  which  provided 
survey  responses.  This  survey  indicates 
that  143  cupolas  are  operated  in  the  U.S. 

MACT  for  organic  HAP  emissions. 
The  primary  method  for  reducing 
organic  HAP  emissions  from  cupolas  is 
an  afterburner,  which  is  used  on  104  of 
the  143  existing  cupolas.  Afterburners 
are  installed  primarily  to  combust  CO. 
a  byproduct  of  the  furnace  operation, 
but  also  act  to  incinerate  any  organic 
compounds  present.  A  typical  cupola 
exhaust  will  contain  CO  at  levels  of  10 
percent  or  higher. 

The  afterburner  itself  is  a  relatively 
simfXe  device  consisting  of  a  cylindrical 
refractory -lined  chamber  equipped  with 
burners  for  ignition  and  sufficiently 
sized  to  provide  appropriate  residence 
time  to  achieve  complete  combustion. 
Cupola  afterburners  are  typically 
operated  at  an  ignition  temperature  of 
1 ,300  °F  or  higher  to  combust  the  CO  in 
the  cupola  exhaust  stream.  This 
temperature  is  the  minimum 
temperature  need  to  oxidize  CO  to 
carbon  dioxide.  Given  that  thermal 
destruction  of  most  organic  compounds 
occurs  at  1,200  °F  or  below,'  we  believe 
that  organic  HAP  are  effectively 
controlled  by  an  afterburner  that 
effectively  oxidizes  CO. 

To  confirm  the  effectiveness  of  an 
afterburner  applied  to  an  iron  and  steel 
foundry  cupola,  we  conducted  source 
tests  on  two  cupolas,  one  equipped  with 
an  afterburner  followed  by  a  baghouse, 
and  another  equipped  with  an 
afterburner  followed  by  a  venturi 
scrubber.  Three  sampling  runs  were 
made  in  one  test  and  four  in  the  other 
Test  methods  used  were  EPA  Method 
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23.  Determination  of  Polychlorinated 
Dibenzo-p-Dioxins  and  Polychlorinated 
Dibenzofurans  (PCDD/PCDF)  From 
Stationary  Sources,  and  SW-846 
Methods  0010  (sampling)  and  8270 
(analysis),  which  are  applicable  to  the 
determination  of  semivolatile  principal 
organic  hazardous  compounds  from 
incineration  systems. 

Results  of  the  Method  23  tests  showed 
that  measured  amounts  of  PCDD/PCDF 
were  very  low  and  highly  variable.  In 
six  of  the  seven  runs,  concentrations  of 
at  least  some  of  the  fractions  or  species 
analyzed  were  below  the  quantitative 
limits.  Within  this  limitation,  total 
PCDD/PCDF  adjusted  for  the  2,3,7,8- 
TCDD  Toxic  Equivalency  Factors  (TEF) 
were  1.8  to  5.5  nanograms  per  dry 
standard  cubic  meter  (ng/dscm)  at  7 
percent  oxygen  in  one  test,  0.17  to  0.85 
ng/dscm  in  the  other.  The  constituent 
that  was  consistently  measured  in  the 
highest  quantifiable  levels  adjusted  by 
the  TEF  was  the  pentachlorinated 
dibenzofuran  fraction,  which  varied 
from  1.0  to  3.0  ng/dscm  in  one  test,  and 
0.07  to  0.40  ng/dscm  in  the  other. 

Results  of  SW-846  Methods  0010/ 
8270  also  showed  very  low  and  highly 
variable  concentrations.  Of  the  70 
compounds  analyzed,  only  20  were 
detected  in  the  first  test,  25  in  the 
second.  Only  acetophenone  in  the  first 
test  and  acetophenone  and  pyrene  in  the 
second  test  were  detected  at  levels 
above  the  quantitative  limits  in  all  runs. 
The  maximum  concentration  of 
acetophenone  varied  from  less  than  1  to 
less  than  2  parts  per  billion  by  volume 
(ppbv).  The  maximum  concentration  of 
pyrene  measured  was  0.070  ppbv.  The 
maximum  mass  emissions  rates  for  both 
tests  were  0.0011  and  0.00013  pounds 
per  hour  for  acetophenone  and  pyrene, 
respectively.  These  emissions  test  data 
suggest  that  organic  HAP  emissions 
from  well-controlled  cupolas  are  at  or 
below  the  detection  limits  of  current 
EPA  methods.  It  is  clear  from  the  data 
that  afterburners  are  effective  in 
reducing  organic  HAP  emissions. 

In  selecting  the  MACT  floor  for 
organic  HAP  control  from  cupolas,  we 
considered  the  feasibility  of  an 
emissions  limit  for  one  or  more  HAP 
organic  compounds.  The  two  tests  that 
we  conducted,  as  discussed  above,  are 
the  only  organic  HAP  emissions  data 
available  from  cupolas.  We  believe  the 
test  data  are  too  limited  to  determine  the 
variability  and  achievability  of  an 
emissions  limit  for  individual  organic 
HAP  compounds. 

We  believe  CO  is  an  appropriate 
surrogate  for  organic  HAP  emissions 
from  cupolas.  As  discussed  previously, 
the  combustion  conditions  required  to 
oxidize  CO  generally  exceed  the 


conditions  necessary  to  combust  organic 
HAP  compounds.  As  such,  effective 
control  of  CO  will  ensure  effective 
control  of  organic  HAP  emissions. 
However,  evaluation  of  organic  HAP 
emissions  from  similar  exhaust  streams 
in  other  source  categories  indicate  that 
reduction  of  the  CO  concentration 
below  a  few  hundred  ppmv  does  not 
necessarily  correlate  to  additional 
organic  HAP  emissions  reductions.  This 
is  because  organic  HAP  destruction 
occurs  more  readily  than  CO  oxidation 
and  because  emissions  of  certain 
organic  HAP  such  as  formaldehyde  tend 
to  increase  when  a  combustion  device  is 
used  to  reduce  CO  concentration.  This 
phenomena  is  believed  to  be  caused  by 
additional  natural  gas  consumption 
needed  to  achieve  these  very  low  CO 
concentrations  in  the  exhaust  stream. 
For  these  reasons,  we  believe  that  CO  is 
a  good  surrogate  for  organic  HAP  at 
concentrations  above  several  hundred 
ppmv.  However,  available  data  suggest 
that  organic  HAP  emissions  do  not 
continue  to  decrease  when  CO 
concentrations  fall  below  a  few  hundred 
ppmv. 

We  have  CO  emissions  data  from  17 
cupolas.  We  also  examined  State 
requirements  for  cupolas  as  they  relate 
to  organic  HAP  emissions  limitations. 
Illinois,  Indiana.  Michigan,  Ohio  and 
Wisconsin  are  all  States  that  contain  a 
large  number  of  iron  and  steel 
foundries.  Each  of  these  States  have 
standards  that  relate  to  cupola 
emissions  which  require  the  use  of  an 
afterburner.  The  Illinois  standard 
requires  that  gases  are  burned  in  a  direct 
flame  afterburner  so  that  the  resulting 
concentration  of  CO  in  such  gases  is  less 
than  or  equal  to  200  ppmv  corrected  to 
50  percent  excess  air  for  cupolas  with 
melting  rates  of  greater  than  five.tons 
per  hour.  The  Ohio  and  Wi.sconsin 
standards  both  require  afterburning  at 
1.300  °¥  for  0.3  seconds  or  greater.  The 
Michigan  standard  requires  cupolas 
with  melting  rates  of  20  or  more  tons 
per  hour  be  equipped  with  an 
afterburner  control  system,  or 
equivalent,  which  reduces  the  CO 
emissions  from  th*-  ferrous  cupola  by  90 
percent.  The  Inhiri.t  standard  simply 
requires  cupi  Lis  w  itii  nu'ltiuK  rates  of 
10  or  more  n  in~.  [-•■;  tn  mi  h>'  hurn»'d  in 
a  direct-flame  afterburner  nr  hiiltr 
These  standards  cloarlv  indu  a!''  that 
afterburning  is  the  [>r>t'  rnii  (  iiiUil 
measure  for  organu  H.\l'  frnm  i  updias 

These  State  standdnib  art-  intended  to 
control  CO  emissions  from  cupolas 
either  by  limiting  outlet  CO 
concentration,  requiring  a  minimum  CO 
destruction  efficiency,  or  establishing 
incinerator  operating  conditions 
targeted  to  achieve  CO  destruction.  Of 
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these  State  standards,  we  believe  the 
200  ppmv  limit  is  the  most  stringent 
(i.e..  requires  the  greatest  CO 
destruction  efficiency)  and,  therefore, 
the  most  effective  in  organic  HAP 
''missions  reductions.  And  as  stated 
above,  further  reductions  in  CO 
concentration  are  not  expected  to  result 
in  further  organic  HAP  emissions 
reductions 

U'c  dt'ferminf>d  the  MACT  floor  for 
new  and  existing  cupola  furnaces  by 
ranking  the  furnaces  for  which  we  have 
emissions  information  based  on  the 
estimated  emissions  limitation  achieved 
for  that  furnace.  We  have  emissions 
information  from  the  comprehensive 
survey  of  known  iron  and  steel 
foundries  for  143  cupolas.  Two  types  of 
emissions  information  was  used  to 
determine  the  MACT  floor — source  test 
data,  and  engineering  design  parameters 
including  afterburner  control  efficiency 
and  outlet  CO  concentration  design 
values. 

Where  we  had  CO  emissions  source 
test  data  for  a  furnace,  we  used  the 
emissions  data  to  estimate  the  emissions 
limitation  achieved  for  that  furnace.  We 
have  credible  emissions  source  test  data 
for  13  cupola  afterburners  controlling  17 
cupolas.  Each  test  is  comprised  of  at 
least  three  EPA  Method  10  sampling 
runs  of  approximately  1  hour  in 
duration. 

While  we  believe  each  emissions 
source  test  gives  a  good  indication  of  the 
level  of  control  achieved  by  the  control 
device  during  the  time  of  the  emissions 
test,  we  do  not  believe  a  single 
emissions  source  test  can  be  used  as  an 
estimate  of  the  long  term  emissions 
limitation  achieved  for  that  source  due 
to  normal  variations  in  process  and 
control  device  performance  and  other 
factors,  such  as  the  inherent  imprecision 
of  sampling  and  analysis,  which  cannot 
be  controlled.  We  believe  that  the 
MACT  floor  performance  level  must  be 
achievable  under  the  most  adverse 
circumstances  which  can  reasonably  be 
expected  to  recur.  As  such,  the  MACT 
floor  performance  limit  must  include  a 
consideration  for  the  variability 
inherent  in  the  process  operations  and 
the  control  device  performance. 
Therefore,  we  used  a  statistical  method 
to  estimate  the  emissions  limitation 
achieved  by  a  furnace  when  emissions 
source  test  data  were  available.  For  each 
furnace  where  emissions  source  test 
data  were  available,  the  emissions 
limitation  achieved  for  that  furnace  was 
estimated  at  the  95th  percentile  outlet 
CO  concentration  using  a  one-sided 
z-statistic  test  (i.e.,  the  emissions 
limitation  which  the  furnace  is 
estimated  to  be  able  to  achieve  95 
percent  of  the  time).  We  evaluated 


several  options  to  estimate  the  standard 
deviation  that  is  needed  to  perform  the 
z-statistic  test   We  decided  not  to 
estimate  the  standard  deviation  for  each 
furnace  based  on  the  available 
emissions  data  for  )ust  Uiat  furnace 
since  most  furnaces  only  have  three  data 
points  to  use  in  estimating  the  standard 
deviation,  one  data  point  for  each  run  in 
a  three  run  emissions  source  test. 
Instead,  we  calculated  a  relative 
standard  deviation  (RSD)  for  each  test 
and  then  averaged  the  RSD  to  provide 
our  best  estimate  of  the  variability  of  the 
test  data.  We  estimated  an  average  RSD 
of  0.5  based  on  a  pooling  of  all  of  the 
available  emissions  source  test  data.  We 
believe  this  method  adequately  accounts 
for  the  normal  variability  in  emissions 
source  test  data  and  provides  a 
reasonable  estimate  of  the  long  term 
emissions  limitation  achieved  by  a 
furnace. 

When  emissions  source  test  data  were 
not  available  for  a  furnace,  we  estimated 
the  emissions  limitation  achieved  by 
that  furnace  based  on  other  emissions 
information  including  afterburner 
control  efficiency  and  outlet  CO 
concentration  design  values.  These  data 
were  used  to  estimate  the  emission 
reduction  limitation  achieved  for  the 
remaining  126  cupolas  where  we  did 
not  have  stack  test  emissions  data. 

Additional  information  on  the  ranking 
of  the  furnaces  used  to  determine  the 
MACT  floor,  including  the  data  used, 
details  of  the  statistical  analysis 
performed,  and  the  estimated  emissions 
limitation  achieved  for  each  furnace,  is 
available  in  the  docket  for  the  proposed 
rule. 

We  have  interpreted  the  MACT  floor 
for  existing  sources  [i.e..  the  average 
emissions  limitation  achieved  by  the 
best  performing  1 2  percent  of  existing 
sources)  to  be  the  performance  achieved 
by  the  median  source  of  the  top  12 
percent  best  performing  sources,  which 
would  be  the  6th  percentile  unit.  As  we 
have  emissions  information  on  143 
cupola  sources,  the  6th  percentile 
would  be  the  9th  best  performing  unit 
(143  X  0,06  =  8,6).  Based  on  our  ranking 
of  the  emissions  limitation  achieved  by 
the  existing  cupola  afterburners,  we 
determined  that  the  MACT  floor  for 
organic  HAP  control  at  existing  sources 
is  a  CO  emissions  concentration  of  200 
ppmv.  Based  on  available  emissions  test 
data,  we  believe  that  existing  sources 
can  achieve  an  emissions  limitation  of 
200  ppmv  using  a  well-designed  and 
operated  afterburner  to  control 
emissions. 

For  new  sources,  the  MACT  floor  is 
the  emissions  control  that  is  achieved  in 
practice  by  the  best-controlled  similar 
source.  Based  on  our  ranking,  the  best- 


controlled  similar  source  has  achieved  a 
CO  emissions  limitation  of  20  ppmv. 
However,  evaluation  of  organic  HAP 
emissions  from  similar  exhaust  streams 
in  other  source  categories  indicate  that 
reduction  of  the  CO  concentration 
below  a  few  hundred  ppmv  does  not 
necessarily  correlate  to  additional 
organic  HAP  emissions  reductions.  This 
is  because  organic  HAP  destruction 
occurs  more  readily  than  CO  oxidation, 
and  because  emissions  of  certain 
organic  HAP  such  as  formaldehyde  tend 
to  increase  due  to  the  significant 
increase  in  natural  gas  consumption, 
which  results  in  formaldehyde 
emissions,  needed  to  achieve  these  ver>' 
low  CO  concentrations  in  the  exhaust 
stream.  We  believe  a  CO  concentration 
of  200  ppmv  is  a  good  indicator  of 
proper  destruction  of  organic  HAP. 
However,  we  do  not  believe  that  further 
reduction  in  CO  concentrations  will 
result  in  additional  organic  HAP 
emissions  reduction  beyond  that 
achieved  by  an  afterburner  operated  to 
meet  a  200  ppmv  CO  concentration 
limit.  Therefore,  we  established  the 
MACT  floor  for  organic  HAP  emissions 
from  new  sources  as  a  CO  emissions 
limit  of  200  ppmv. 

Next,  we  evaluated  regulator)*  options 
that  were  more  stringent  than  the  MACT 
floor  (beyond-the-floor)  options.  We 
could  not  identify  any  technically 
feasible  options  that  can  reduce  organic 
HAP  emissions  below  the  level  of  the 
new  source  MACT  floor  of  200  ppmv. 
Therefore,  the  proposed  MACT 
standards  are  based  on  the  MACT  floor 
performance  limits  for  new  and  existing 
sources.  For  existing  and  new  sources, 
the  MACT  standard  for  organic  HAP 
emissions  is  a  CO  emissions  limit  of  200 
ppmv. 

MACT  for  HAP  metal  emissions. 
Metal  HAP  emissions  from  cupolas  are 
controlled  by  baghouses,  venturi 
scrubbers,  and  electrostatic  precipitators 
(ESP),  Based  on  industr\'  sur%'ey  data 
available  for  143  cupolas  in  the  iron  and 
steel  foundries  source  category,  there 
are  58  cupolas  (40  percent)  controlled 
by  baghouses,  76  (53  percent)  controlled 
by  venturi  scrubbers.  1  (1  percent) 
controlled  by  an  ESP.  and  9  (6  percent) 
that  are  uncontrolled  for  metal  HAP. 

We  have  ver>'  limited  metal  HAP 
emissions  data.  Specifically,  the  only 
data  on  metal  HAP  emissions  from 
cupolas  include  two  source  tests  we 
conducted  on  two  cupolas:  one 
controlled  by  a  baghouse,  and  the  other 
controlled  by  a  venturi  scrubber.  The 
two  source  tests  demonstrate  that  a 
baghouse  achieves  lower  HAP  metal 
emissions  than  a  venturi  scrubber. 
Concentrations  of  lead  and  manganese, 
the  two  HAP  metals  found  to  be  present 
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in  the  highast  concentrations,  were 
substantially  lower  in  the  baghouse 
exhaust  gas  than  in  the  wet  scrubber 
exhaust  gas.  The  average  lead 
concentration  measured  was  42 
micrograms  per  cubic  meter  (|ig/dscm) 
from  the  baghouse.  and  240  |ig/dscm 
from  the  scrubber.  The  average 
manganese  concentration  was  21  \ig/ 
dscm  from  the  baghouse.  and  1,570  jig/ 
dscm  from  the  scrubber.  While  these 
data  are  useful  in  demonstrating  that 
baghouses  do  achieve  greater  control  of 
metal  HAP  emissions  than  venturi 
scrubbers,  they  are  inadequate  for  the 
purpose  of  establishing  a  specific 
emissions  standard  (or  standards)  for 
metal  HAP. 

We  also  have  emissions  data  for  PM 
from  source  tests  conducted  on  36 
cupolas:  12  controlled  by  baghouses.  23 
controlled  by  venturi  scrubbers,  and  1 
controlled  by  an  ESP.  For  metal  HAP 
compounds,  we  believe  PM  to  be  a 
reasonable  surrogate.  The  metal 
compounds  of  concern  are  in  fact  a 
component  of  the  PM  contained  in  the 
cupola  exhaust.  As  a  result,  effective 
control  of  cupola  PM  emissions  will 
also  result  in  effective  control  of  HAP 
metals.  Because  emissions  data  for  PM 
are  available,  and  because  PM  can 
reasonably  serve  as  a  surrogate  for  metal 
HAP  from  cupolas,  we  elected  to 
establish  PM  limits  to  control  metal 
HAP  emissions  from  cupolas. 

We  also  looked  at  existing  State  PM 
emissions  limitations  and  discovered 
that  they  are  much  more  lenient  than 
actual  emissions.-'  Therefore,  we  believe 
that  PM  emissions  limitations  that  are 
specified  in  air  regulations  and  facility 
operating  permits  applicable  to  iron  and 
steel  foundries  cannot  function  as  a 
reasonable  proxy  for  actual  emissions 
and,  as  such,  are  not  appropriate  for 
establishing  the  MACT  floor  for  metal 
HAP  or  for  PM  as  a  surrogate  of  metal 
HAP. 

We  determined  the  MACT  floor  for 
new  and  existing  cupola  hirnaces  by 
ranking  the  furnaces  for  which  we  have 
emissions  information  based  on  the 
estimated  emissions  limitation  achieved 
for  that  furnace.  We  have  emissions 
information  from  the  comprehensive 
survey  of  known  iron  and  steel 
foundries  for  143  cupolas.  Two  types  of 
emissions  information  was  used  to 
determine  the  MACT  floor — source  test 


-For  examplu,  Indiana.  Michigan,  ami  Wisconsin 
are  Slates  cuntaining  a  large  number  of  iron  and 
steel  foundries.  Thesn  states  have  PM  concentratiim 
limits  for  cupolas  of  0.08  gr/dstf  or  higher  Bv 
contrast,  exhaust  gas  emissions  from  27  of  the  .34 
cupolas  for  which  we  have  data  show  measured  PM 
concentrations  of  0.07  gr/dscf  or  lower.  Also,  the 
average  PM  concentrations  from  all  12  of  the 
cupolas  with  baghouses  were  0.005  gr/dscf  or 
lower. 


data,  and  engineering  design  {i<ir.iiiH>trrs 
including  control  type  and  outlet  PM 
concentration  design  values. 

Where  we  had  emissions  source  test 
data  for  a  furnace,  we  used  the 
emissions  data  to  estimate  the  emissions 
limitation  achieved  for  that  furnace.  We 
have  credible  emissions  source  test  data 
for  36  cupolas  including  12  controlled 
by  baghouses,  23  controlled  by  venturi 
scrubbers,  and  1  controlled  by  an  ESP. 
Each  test  is  comprised  of  at  least  three 
EPA  Method  5  sampling  runs  of 
approximately  1  hour  in  duration.  We 
were  careful  to  include  only  the  data 
representing  the  Method  5  PM  (i.e., 
"front  half  PM  catch),  as  some 
foundries  reported  both  front  and  back 
half  PM  catches. 

While  we  believe  each  emissions 
source  test  gives  a  good  indication  of  the 
level  of  control  achieved  by  the  control 
device  during  the  time  of  the  emissions 
test,  we  do  not  believe  a  single 
emissions  source  test  can  be  used  as  an 
estimate  of  the  long  term  emissions 
limitation  achieved  for  that  source  due 
to  normal  variations  in  process  and 
control  device  performance  and  other 
factors,  such  as  the  inherent  imprecision 
of  sampling  and  analysis,  which  cannot 
be  controlled.  We  believe  that  the 
MACT  floor  performance  level  must  be 
achievable  "under  the  most  adverse 
circumstances  which  can  reasonably  be 
expected  to  recur."  As  such,  the  MACT 
floor  performance  limit  must  include  a 
consideration  for  the  variability 
inherent  in  the  process  operations  and 
the  control  device  performance. 

Therefore,  we  used  a  statistical 
method  to  estimate  the  emissions 
limitation  achieved  by  a  furnace  when 
emissions  source  test  data  were 
available.  For  each  furnace  where 
emissions  source  test  data  were 
available,  the  emissions  limitation 
achieved  for  that  furnace  was  estimated 
at  the  95th  percentile  outlet  PM 
concentration  using  a  one-sided  z- 
statistic  lest  (i.e.,  the  emissions 
limitation  which  the  furnace  is 
estimated  to  be  able  to  achieve  95 
percent  of  the  time.)  We  evaluated 
several  options  to  estimate  the  standard 
deviation  that  is  needed  to  perform  the 
z-statistic  test.  We  decided  not  to 
estimate  the  standard  deviation  for  each 
furnace  based  on  the  available 
emissions  data  for  just  that  furnace 
since  most  furnaces  only  have  three  data 
points  to  use  in  estimating  the  standard 
deviation,  one  data  point  for  each  run  in 
a  three  run  emissions  source  test.  We 
also  decided  not  to  estimate  the 
standard  deviation  for  a  furnace  based 
on  just  the  data  available  for  that 
furnace  type  because  we  have  very 
limited  information  on  electric  arc 


furnaces,  and  because  the  standard 
deviation  tvtuu.d.s  the  three  types  of 
furnaces  wen-  \ t^iy  similar.  An  analysis 
of  variance  was  performed  on  the  data 
and  there  was  no  statistically  significant 
difference  in  the  standard  deviation 
estimates  for  the  three  furnace  types. 
Ultimately,  we  estimated  an  average 
RSD  of  0.4  based  on  a  pooling  of  all  of 
the  available  emissions  source  test  data 
for  all  furnaces  types  controlled  by 
baghouses.  Note  that  data  on  venturi 
scrubbers  and  ESP  were  not  used  in 
estimating  the  RSD  because  the 
available  emissions  source  test  data 
clearly  demonstrated  that  the  furnaces 
controlled  with  these  devices  were  not 
among  the  best  performing  12  percent  of 
sources.  We  believe  this  method 
adequately  accounts  for  the  normal 
variability  in  emissions  source  test  data 
and  provides  a  reasonable  estimate  of 
the  long  term  emissions  limitation 
achieved  by  a  furnace.  Additional 
information  on  the  statistical  analysis 
used  to  estimate  the  emissions 
limitation  achieved  by  a  furnace, 
including  the  data  used  and  the 
complete  ranking  of  furnaces,  is 
available  in  the  docket  for  the  proposed 
rule. 

When  emissions  source  test  data  were 
not  available,  we  estimated  the 
emissions  limitation  achieved  by  that 
furnace  based  on  other  emissions 
information  including  control  type  and 
outlet  PM  concentration  design  values. 
These  data  were  used  to  estimate  the 
emission  reduction  limitation  achieved 
for  the  remaining  107  cupolas  where  we 
did  not  have  stack  test  emissions  data. 

Additional  information  on  the  ranking 
of  the  furnaces  used  to  determine  the 
MACT  floor,  including  the  data  used, 
details  of  the  statistical  analysis 
performed,  and  the  estimated  emissions 
limitation  achieved  for  each  furnace,  is 
available  in  the  docket  for  the  proposed 
rule. 

We  have  interpreted  the  M.\(T  floor 
for  existing  sources  (i.e.,  the  i\  fi.i^e 
emissions  limitation  achieved  by  the 
best  performing  12  percent  of  existing 
sources)  to  be  the  performance  achieved 
by  the  median  source  of  the  top  12 
percent  best  performing  sources,  which 
would  be  the  6th  percentile  unit.  It  is 
reasonable  to  use  the  median  to 
represent  the  emissions  reductions 
achieved  by  the  top  performing  units 
because  the  median  represents  the 
emissions  reductions  achieved  by  an 
actual  facility  and,  therefore,  is 
representative  of  the  what  can  be 
achieved  with  the  emissions  controls 
used  at  that  facility.  As  we  have 
emissions  information  on  143  cupola 
sources,  the  6th  percentile  would  be  the 
9th  best  performing  units  (143  x  0.06  = 
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8.6).  Based  on  mir  rdiiking  of  the 
emissions  limitation  achieved  by  the 
existing  cupola  furnaces,  we  determined 
that  the  MACT  floor  for  metal  HAP 
control  at  existing  sources  is  a  PM 
emissions  concentration  of  0.005  gr/ 
dscf.  Based  on  available  emissions  test 
data,  we  believe  that  existing  sources 
can  achieve  an  emissions  limitation  of 
0.005  gr/dscf  using  a  well-designed  and 
operated  baghouse  to  control  emissions. 

For  new  sources,  the  MACT  floor  is 
the  emissions  control  that  is  achieved  in 
practice  by  the  best -controlled  similar 
source.  Based  on  our  ranking,  the  best- 
controlled  similar  source  achieves  an 
emissions  limitation  of  0.001  gr/dscf. 
Two  cupolas  were  identified  that  have 
achieved  average  outlet  PM 
concentrations  of  0.001  gr/dscf.  Both  of 
these  cupola  systems  employ  a  novel 
pulse-jet  baghouse  with  horizontally 
supported  bags  (referred  to  as  a 
horizontal  baghouse)  that  exhibited 
significantly  better  performance,  based 
on  available  emissions  source  test  data, 
than  any  of  the  traditionally-designed 
(vertically  hanging  bag)  baghouses.  In 
addition,  one  of  the  two  facilities  was 
designed  with  a  vendor  guaranteed 
performance  level  of  0.001  gr/dscf.  and 
five  emissions  source  tests  have  been 
conducted  on  this  baghouse 
demonstrating  that  it  is  able  to  achieve 
a  PM  concentration  of  0.001  gr/dscf. 
Therefore,  the  MACT  floor  for  metal 
HAP  control  at  new  sources  is 
determined  to  be  an  average  PM 
concentration  of  0.001  gr/dscf  or  less. 

Next,  we  evaluated  regulatory  options 
that  were  more  stringent  than  the  MACT 
floor  (beyond-the-floor)  options.  We 
could  not  identif\'  any  technically 
feasible  options  that  can  reduce  metal 
HAP  emissions  below  the  level  of  the 
new  source  MACT  floor  of  0.001  gr/dscf. 
For  existing  sources,  we  evaluated  the 
option  of  requiring  existing  sources  to 
meet  the  new  source  MACT  floor  of 
0.001  gr/dscf.  Based  on  the  available 
emissions  source  test  data,  it  is  likely 
that  existing  sources  would  have  to 
install  and  operate  a  horizontal 
baghouse  in  order  to  achieve  an 
emissions  limit  of  0.001  gr/dscf.  Since 
only  two  furnaces  are  currently 
equipped  with  horizontal  baghouses, 
the  rest  of  the  existing  sources  would 
have  to  remove  any  existing  controls 
(including  traditional  baghouses)  and 
replace  them  with  horizontal  baghouses. 
We  estimated  the  incremental 
annualized  cost  of  requiring  all  existing 
sources  to  meet  a  0.001  gr/dscf  standard 
over  the  MACT  floor  level  of  0.005  gr/ 
dscf  at  Sb.3  million  dollars  per  year.  We 
estimated  the  additional  HAP  emissions 
reduction  that  would  be  achieved  at  1 3 
tpy.  Therefore,  the  additional  cost  per 


ton  of  additional  HAP  removed  is 
S4H0.OOn  per  ton  of  HAP  emissions 
reduced  for  the  beyond-the-floor 
alternative.  We  rejected  the  beyond-the- 
floor  control  option  because  of  its  high 
incremental  costs  per  ton  of  HAP 
removed. 

The  proposed  MACT  standards  are 
based  on  the  MACT  floor  performance 
limits  for  new  and  existing  sources.  For 
existing  sources,  the  MACT  standard  for 
cupolas  is  an  average  PM  concentration 
of  0.005  gr/dscf  or  less.  For  new  sources, 
the  proposed  MACT  standard  for 
cupolas  is  an  average  PM  concentration 
of  0.001  gr/dscf  or  less. 

Electric  Induction  Furnaces  and  Scrap 

Preheaters 

An  electric  induction  furnace  is  a 
vessel  in  which  forms  of  iron  and  steel, 
such  as  scrap  and  foundry  returns,  are 
melted  though  resistance  heating  by  an 
electric  current.  The  current  is  induced 
in  the  metal  charge  by  passing  an 
alternating  current  through  a  coil  that 
surrounds  either  the  charge  (the  coreless 
electric  induction  furnace)  or  a  pool  of 
molten  metal  at  the  bottom  of  the  vessel 
(the  channel  electric  induction  furnace). 
An  electric  induction  furnace  operates 
in  batch  mode,  an  operating  cycle 
consisting  of  charging,  melting, 
backcharging  (adding  a  second  load  of 
charge  after  the  first  load  has  melted, 
which  is  optional),  and  tapping. 

One  major  characteristic  of  melting 
operations  using  an  electric  induction 
furnace  is  that  scrap  feed  for  an  electric 
induction  furnace  is  commonly 
preheated  prior  to  charging  to  the 
furnace.  When  used,  preheating  is 
almost  universally  effected  by  direct 
exposure  of  the  scrap  metal  to  a  gas 
flame.  Scrap  preheaters  are  used 
primarily  to  eliminate  volatile 
substances,  including  water,  that  may 
vaporize  suddenly  and  cause  an 
explosion  if  added  to  a  molten  charge  or 
heel  in  the  furnace.  Scrap  preheaters  are 
also  used  because  the  cost  of  initial 
scrap  heating  with  a  gas  flame  (up  to 
approximately  800  ""F)  is  less  costly  than 
heating  with  electricity.  Scrap 
preheaters  are  used  solely  for  electric 
induction  furnaces.  Where  used,  scrap 
preheaters  are  considered  to  be  an 
integral  part  of  liie  electric  induction 
furnace  metal  melting  operation,  and 
they  generally  share  a  common  PM 
control  device  with  the  electric 
induction  furnace.  Therefore,  we  have 
included  scrap  preheaters  in  the 
evaluation  of  electric  induction  furnace 
control  requirements. 

Another  significant  characteristic  of 
electric  induction  furnaces  is  that  they 
typically  have  low  melting  rates  and  are 
generally  used  at  smaller  iron  and  steel 


foundries.  From  the  comprehensive 
survey  of  iron  and  steel  foundries,  there 
are  1 ,394  electric  induction  furnaces  at 
the  595  iron  and  steel  foundries  that 
provided  survey  responses.  Although 
there  are  almost  ten  times  more  electric 
induction  furnaces  than  cupolas,  the 
total  amount  of  metal  melted 
nationwide  using  electric  induction 
furnaces  is  only  about  65  percent  of  the 
metal  melted  in  cupolas.  The  median 
size  electric  induction  furnace  has  a 
melting  capacity  of  1  ton/hr.  and  95 
percent  of  all  electric  induction  furnaces 
at  iron  and  steel  foundries  have  melting 
capacities  under  10  tons/hr. 
Predominately,  electric  induction 
furnaces  are  used  at  small  foundries  or 
for  small-production  specialty-metal 
castings  (e.g.,  high  alloy  iron  castings)  at 
larger  foundries.  Emissions  from  electric 
induction  furnaces  are  generally  low 
and  primarily  consist  of  PM  and  metal 
fumes. 

MACT  for  organic  HAP  emissions. 
Electric  induction  furnaces  are  not 
considered  to  be  a  significant  source  of 
organic  HAP  emissions,  primarily  due 
to  safety  concerns  with  adding  volatile 
substances  to  the  furnace.  To  avoid 
explosion  hazards,  tramp  materials  such 
as  oil  and  grease  that  are  commonly 
present  in  scrap  are  removed  either  by 
the  use  of  a  scrap  preheater.  by  cleaning 
and  drv'ing  the  scrap  on-site,  or  are 
eliminated  by  purchasing  only  pre- 
cleaned  or  ingot  scrap.  As  such,  organic 
HAP  emissions  from  electric  induction 
furnaces  are  negligible  and  establishing 
a  limit  would  not  result  in  measurable 
emissions  reductions.  Therefore,  we  are 
not  proposing  an  emissions  limit 
regulating  organic  HAP  emissions  from 
electric  induction  furnaces. 

Scrap  preheaters  are  a  potential 
source  of  organic  HAP  due  to  the 
volatilization  and  incomplete 
combustion  of  oil  and  grease  that  may 
be  present  in  the  scrap.  Direct  flame 
heating  is  used  for  most  of  the  177  scrap 
preheaters  operated  at  iron  and  steel 
foundries.  This  method  is  anticipated  to 
effect  a  reduction  in  organic  HAP  by 
combusting  most  of  the  organic 
materials  that  may  be  present  in  the 
scrap.  A  second  method  of  control  is 
afterburning  of  exhaust  gases,  which  is 
used  for  12  scrap  preheaters  at  two 
foundries.  Six  of  the  scrap  preheaters  for 
which  afterburning  is  used  are  at  one 
foundry  that  preheats  scrap  in  vessels 
that  are  so  large  that  the  flame  may  not 
penetrate  the  entire  charge,  thus 
allowing  some  organic  tramp  materials 
to  be  volatilized  and  escape  without 
being  combusted. 

We  do  not  have  actual  organic  HAP 
emissions  data;  neither  do  we  have  data 
on  emissions  that  can  function  as  a 
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suiTOgate  for  organic  HAP.  Therefore, 
we  cannot  use  scrap  preheater 
emissions  data  to  directly  calculate  an 
emissions  limit  for  organic  HAP  from 
scrap  preheaters.  We  do  have  significant 
data  on  the  methods  currently  used  at 
scrap  preheaters  that  reduce  organic 
HAP  emissions  and  well-established 
information  on  the  performance  and 
effectiveness  of  these  methods,  and  we 
can  use  these  data  to  estimate  the  level 
of  control  that  these  operations 
currently  achieve. 

Afterburning  is  used  at  12  (6.8 
percent)  of  the  177  scrap  preheaters.  and 
these  scrap  preheaters  are  located  at 
three  iron  and  steel  foundries  (6  scrap 
preheaters  at  each  of  2  foundries).  As 
these  afterburners  are  used  in 
conjunction  with  direct  flame 
preheaters.  it  is  reasonable  to  conclude 
that  these  systems  achieve  the  greatest 
organic  HAP  emissions  reductions 
compared  to  scrap  preheaters  operated 
without  any  additional  control  systems. 
Be<:ause  more  than  6  percent  (i.e., 
greater  than  the  median  of  the  top  12 
percent)  of  the  scrap  preheaters  are 
equipped  with  afterburners,  the  MACT 
floor  is  represented  by  the  performance 
achieved  by  scrap  preheater 
afterburners. 

Without  additional  data  to 
characterize  the  organic  HAP  removal 
performance  of  scrap  preheater 
afterburners,  we  relied  on  our  extensive 
experience  with,  and  knowledge  of,  the 
capabilities  of  thermal  incinerators  at 
destroying  organic  emissions.  Because 
afterburners  are  thermal  incinerators,  it 
is  reasonable  to  conclude  that  the 
performance  of  scrap  preheater 
afterburners  is  comparable  to  the 
performance  of  thermal  incinerators 
generally.  We  have  over  20  years  of 
experience  in  evaluating  the 
performance  of  thermal  incinerators  on 
a  variety  of  organic  emissions  sources. 
Based  on  our  experience,  we  have 
identified  a  well-established 
presumption  that  a  well-designed  and 
operated  thermal  incinerator  or 
afterburner  is  capable  of  achieving  a  98 
percent  reduction  or  an  outlet 
concentration  of  20  ppmv  of  VOC.  There 
is  no  reason  to  believe  that  there  is 
anything  about  the  thermal  incinerators 
used  in  conjunction  with  scrap 
preheaters  that  would  result  in  any 
poorer  or  more  efficient  HAP  reduction 
performance. 

We  believe  that  VOC  is  a  reasonable 
surrogate  for  organic  HAP  emissions 
from  scrap  preheaters  because  organic 
HAP  emissions  are  a  significant 
component  of  the  VOC  emissions. 
Furthermore,  effective  control  of  VOC 
emissions  will  result  in  effective  control 
of  organic  HAP  emissions.  Unlike  the 


emissions  from  cupolas,  which  are  high 
in  CO  content  due  to  the  incomplete 
combustion  of  coke,  CO  is  not  a  good 
surrogate  for  organic  HAP  emission.s 
from  scrap  preheaters.  Scrap  preheater 
emissions  are  already  low  in  CO  content 
because  the  preheaters  use  natural  gas 
as  fuel  and  operate  with  excess  oxygen. 
Therefore,  we  selected  VOC  as  the 
surrogate  for  organic  HAP  emissions 
from  scrap  preheaters 

We  have  determined  that  afterburners 
represent  the  MACT  floor  contml  for 
scrap  preheaters.  We  believe  thrfl  the 
performance  of  these  scrap  preheater 
afterburners  is  comparable  to  the 
performance  of  thermal  incinerators  on 
other  organic  emissions  sources,  and 
that  VOC  is  a  reasonable  surrogate  for 
organic  HAP  emissions  from  scrap 
preheaters.  Accordingly,  we  have 
established  the  existing  source  MACT 
floor  for  organic  HAP  emissions  from 
scrap  preheaters  as  a  98  percent 
reduction  or  an  outlet  concentration  of 
20  ppmv  of  VOC. 

We  do  not  know  of  any  control  option 
that  would  result  in  lower  organic  HAP 
emissions  than  can  be  achieved  by 
afterburning.  As  such,  the  MACT  floor 
for  new  sources  is  the  same  as  the 
MACT  floor  for  existing  sources. 
Therefore,  the  proposed  MACT  standard 
for  both  existing  and  new  scrap 
preheaters  is  a  VOC  reduction  of  98 
percent  or  greater,  or  an  outlet 
concentration  of  20  ppmv  if  a  98  percent 
reduction  would  result  in  an  outlet 
concentration  below  20  ppmv.  Because 
we  do  not  have  emissions  data  from 
scrap  preheaters  that  directly  or 
indirectly  measure  organic  HAP.  we 
specifically  request  comment  on  the 
proposed  performance  limits  for  organic 
HAP  emissions  from  scrap  preheaters. 

We  believe  this  emissions  limit  is 
appropriate  and  achievable  by  scrap 
preheaters  equipped  with  afterburners. 
Because  the  direct  flame  used  by  some 
scrap  preheaters  can  itself  function  as  a 
thermal  incinerator,  we  believe  that 
most  scrap  preheaters  units  that  employ 
direct  flame  preheating  will  be  able  to 
meet  this  limit  without  the  application 
of  afterburners. 

MACT  for  metal  HAP  emissions.  Both 
electric  induction  furnaces  and  scrap 
preheaters  are  sources  ^metal  HAP.  As 
discussed  earlier,  reduction  of  metal 
HAP  emissions  is  accomplished  by  PM 
control  since  the  metal  HAP  of  concern 
are  primarily  contained  in  the 
particulate  emissions.  Baghouses,  along 
with  a  few  cartridge  filters,  are  the 
devices  most  commonly  used  for  PM 
controls  on  the  1.394  electric  induction 
furnaces  operated  at  iron  and  steel 
foundries.  Baghouses  and  cartridge 
filters  (or  fabric  fdters)  are  used  for 


controlling  melting  operations  for  388 
electric  induction  himaces  (28  percent), 
wet  scrubbers  are  used  for  21  electric 
indurtiiin  furnaces  (1.5  percent),  and 
cvchuics  art'  used  for  2  electric 
induction  furnaces  (0.1  percent). 
Electric  induction  furnaces  also  have 
the  potential  to  emit  PM  (iurini; 
charging  and  tapping  operdtiuns  These 
operations  are  generally  controlled  by 
the  same  control  device  used  tu  control 
melting  operation  emissions.  As  such, 
fabric;  filf'Ts  also  dominate  the  charging 
and  ta[)ping  emissions  controls. 
Charging  is  controlled  by  fabric  filters 
for  358  electric  induction  furnaces  (26 
percent)  and  tapping  is  controlled  by 
fabric  fdters  for  309  electric  induction 
furnaces  (22  percent).  Over  70  percent 
of  electric  induction  furnaces  (961)  do 
not  use  PM  controls  for  any  phase  of 
operation. 

Of  the  177  scrap  preheaters  used  at 
iron  and  steel  foundries.  64  have 
baghouse  controls  for  the  discharging 
phase  of  operation;  23  of  the  64  use  the 
same  controls  for  heating,  and  25  of  the 
64  use  the  same  controls  for  loading. 
Other  controls  used  for  PM  are  cyclones 
(used  for  11  scrap  preheaters)  and  wet 
scrubbers  (two  scrap  preheaters). 
Approximately  half  of  the  scrap 
preheaters  do  not  use  controls  for  any 
phase  of  operation.  Of  the  64  scrap 
preheaters  that  are  ctmtrolled  by 
baghouses.  59  are  employed  in 
conjunction  with  electric  induction 
furnaces  that  are  also  equipped  with 
baghouses.  Of  those  59  scrap  preheaters. 
43  are  controlled  by  the  same  baghouses 
as  their  associated  electric  induction 
furnace.  We  are  proposing  a  single 
MACT  limit  for  both  electric  induction 
furnaces  and  scrap  preheaters  because 
PM  emissions  from  scrap  preheaters  are 
typically  controlled  with  the  same 
control  device  used  to  control  the  PM 
emissions  from  their  associated  electric 
induction  furii.d  < 

Dntri  for  ,11  tuti  -iiiissions  of  HAP 
ni'i  ii     iri  .i\  li  liiile  from  only  one 
electrK   nuliu  tion  furnace.  These  data 
are  insufiu  lent  to  characterize  HAP 
emissions  from  iron  and  steel  foundries. 
However,  as  we  explained  earlier,  we 
believe  PM  to  be  a  reasonable  surrogate 
for  HAP  metal  compounds  for  electric 
induction  furnaces  and  scrap  preheater/ 
electric  induction  furnace  systems.  The 
metal  HAP  compounds  of  concern  are  in 
fact  a  component  of  the  PM  contained 
in  the  scrap  preheater  and  electric 
induction  furnace  exhaust.  As  a  result, 
effective  control  of  PM  emissions  will 
also  result  in  effective  control  of  HAP 
metals.  Outlet  PM  concentration  data 
are  available  for  19  fabric  filters  (17 
baghouses  and  2  cartridge  fdters)  used 
to  control  emissions  from  57  electric 
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induction  furnaces  and  16  scrap 
preheaters.  1  venturi  scrubber  on  2 
electric  induction  furnaces.  1  cyclone 
on  2  electric  induction  furnaces,  and  7 
LincontroUed  elec:tric  induction 
furnaces.  Based  on  the  relative 
availability  of  PM  versus  HAP  metal 
emissions  data  and  based  on  the  nature 
of  the  metal  HAP  emissions  (being 
particulate  in  nature),  we  elected  to  use 
PM  as  a  surrogate  for  metal  HAP 
emissions  in  establishing  the  MACT 
floor. 

We  also  looked  at  Federally- 
enforceable  emissions  limitations  as  a 
possible  surrogate  for  actual  electric 
induction  furnace  and  scrap  preheater 
H.^P  emissions  data   However,  the  State 
limitations  are  much  more  lenient  than 
actual  emissions  and  cannot  serve  as  a 
pro.w  for  the  level  of  performance  that 
such  units  ac  tually  achieve. ' 

We  determined  the  MACT  floor  for 
new  and  existing  electric  induction 
furnaces  and  scrap  preheaters  by 
ranking  the  furnaces  for  which  we  have 
emissions  information  ba.sed  on  the 
estimated  emissions  limitation  achieved 
for  that  furnace.  We  have  emissions 
information  from  the  comprehensive 
survey  of  known  iron  and  steel 
foundries  for  l..i94  electric  induction 
furnaces  and  scrap  preheater/electric 
induction  furnat;(>  systems.  Two  types  of 
emissions  information  was  used  to 
determine  the  MACT  floor — source  test 
data,  and  engineering  design  parameters 
including  control  type  and  outlet  PM 
concentration  design  values. 

As  with  cupola  furnaces,  where  we 
had  emissions  source  test  data  for  a 
furnace,  we  used  the  emissions  data  to 
estimate  the  emissions  limitation 
achieved  for  that  furnace  We  have 
credible  emissions  source  test  data  lor 
57  electric  induction  furnaces 
controlled  by  19  fabri(  filters  (17 
baghouses  and  2  cartridge  filters).  2 
electric  induction  furnaces  controlled 
hv  venturi  scrubbers.  2  electric 
indue  tion  furnaces  controlled  by 
cyclones,  and  7  uncontrolled  electric 
induction  furnaces.  Each  test  is 
comprised  of  at  least  three  EPA  Method 
5  runs  (except  two  tests  at  one  foundry 
that  employed  EPA  Method  17)  with 
sampling  runs  of  approximately  1  hour 
in  duration  As  discussed  earlier,  the 
M.-\(n'  floor  performanc  e  limit  must 
include  a  consideration  for  the 
variability  inherent  in  the  process 
operations  and  the  control  device 


'Wisconsin.  Indiana.  Ohio,  Illinois,  and  Alabama 
have  PM  emissions  limits  that  apply  to  melting 
furnace  and  general  foundry'  operations.  In  these 
States.  PM  emissions  limits  are  0.05  gr/dscf  or 
higher.  In  contrast,  measured  PM  concentration  in 
electric  induction  furnace  baghouse  offgases  are 
generally  less  than  0.005  gr/dscf. 


performance.  Therefore,  we  used  a 
statistical  method  to  estimate  the 
emissions  limitation  achieved  by  a 
furnace  when  emissions  source  test  data 
were  a\  ailable.  For  each  furnace  where 
emissions  s(jurce  test  data  were 
available,  the  emissions  limitation 
achieved  for  that  furnace  was  estimated 
at  the  upper  95th  percentile  outlet  PM 
concentration  using  a  one-sided 
z-statistic  test  (i.e..  the  emissions 
limitation  which  the  furnace  is 
estimated  to  be  able  to  achieve  95 
percent  of  the  time.)  We  believe  this 
method  adequately  accounts  for  the 
normal  variability  in  emissions  source 
test  data  and  provides  a  reasonable 
estimate  of  the  emissions  limitation 
achieved  by  a  furnace.  Additional 
information  on  the  statistical  analysis 
used  to  estimate  the  emissions 
limitation  achieved  by  a  furnace, 
including  the  data  used  and  the 
complete  ranking  of  furnaces,  is 
available  in  the  docket  for  the  proposed 
rule. 

When  emissions  source  test  data  were 
not  available,  we  estimated  the 
emissions  limitation  achieved  by  that 
furnace  based  on  other  emissions 
information  from  the  detailed  survey 
includmg  control  type,  outlet  PM 
concentration  design  values,  and  design 
PM  removal  efficiencies  These  data 
were  used  to  estimate  the  emission 
reduction  limitation  achieved  for  the 
remaining  1.337  electric  induction 
furnaces  and  scrap  preheaters  where  we 
did  not  have  stack  test  emissions  data. 

Additional  information  on  the  ranking 
of  the  sources  used  to  determine  the 
MACT  floor,  including  the  data  used, 
details  of  the  statistical  analysis 
performed,  and  the  estimated  emissions 
limitation  achieved  for  each  furnace,  is 
available  in  the  docket  for  the  proposed 
rule. 

We  have  interpreted  the  MACT  floor 
for  existing  sources  [i.e..  the  average 
emissions  limitation  achieved  by  the 
best  performing  12  percent  of  existing 
sources)  to  be  the  performance  achieved 
by  the  median  source  of  the  top  12 
percent  best  performing  sources,  which 
would  be  the  6th  percentile  unit.  Again, 
it  is  reasonable  to  use  the  median  to 
represent  the  emissions  reductions 
achieved  by  the  top  performing  units 
because  the  median  represents  the 
emissions  reductions  achieved  by  an 
actual  facility  and.  therefore,  is 
representative  of  the  what  can  be 
achieved  with  the  emissions  controls 
used  at  that  facility.  As  there  is 
emissions  information  on  1  394  electric 
induction  furnaces  and  scrap  preheater/ 
electric  induction  furnace  sources,  the 
6th  percentile  would  be  represented  by 
the  84th  best  performing  units  (1,394  x 


0.06  =  83.6).  Based  on  our  ranking  of  the 
emissions  limitation  achieved  by  the 
existing  electric  induction  furnaces  and 
scrap  preheaters/electric  induction 
furnaces,  we  determined  that  the  MACT 
floor  for  metal  HAP  control  at  existing 
sources  is  a  PM  emissions  concentration 
of  0.005  gr/dscf.  We  believe  that  existing 
sources  can  achieve  an  emissions 
limitation  of  0.005  gr/dscf  using  a  well- 
designed  and  operated  baghouse  to 
control  emissions. 

For  new  sources,  the  MACT  floor  is 
the  emissions  control  that  is  achieved  in 
practice  by  the  best-controlled  similar 
source.  Based  on  our  ranking,  the  best- 
controlled  similar  source  achieves  an 
emissions  limitation  of  0.001  gr/dscf. 
This  source  actually  employs  a  three 
stage  control  system;  a  baghouse 
(positive  pressure,  shaker,  polyester,  air- 
to-cloth  ratio  of  3  ft/min),  followed  by 
a  set  of  cartridge  filters,  followed  by 
high  efficiency  particulate  arrester 
(HEPA)  filters.  There  are  also  several 
traditional  baghouse  units  that  are 
achieving  this  performance  level,  and 
these  units  span  the  range  of  potential 
electric  induction  furnaces  and  scrap 
preheater  control  configurations. 
Furthermore,  as  discussed  earlier,  we 
believe  baghouse  technologies  exist  that 
can  effectively  meet  this  performance 
level,  and  we  believe  this  baghouse 
technology  can  be  applied  to  electric 
induction  furnace  and  scrap  preheater 
emissions  sources.  Based  on  the 
available  information,  the  MACT  floor 
performance  level  for  new  electric 
induction  furnaces  and  scrap  preheaters 
emissions  sources  is  determined  to  be 
an  average  PM  concentration  of  0.001 
gr/dscf  or  less. 

Next  we  evaluated  regulatory  options 
that  were  more  stringent  than  the  MACT 
floor  (beyond-the-floor)  options.  We 
could  not  identify  any  technically 
feasible  options  that  can  reduce  metal 
HAP  emissions  below  the  level  of  the 
new  source  MACT  floor  of  0.001  gr/dscf 
For  existing  sources,  we  evaluated  the 
option  of  requiring  existing  sources  to 
meet  a  more  stringent  limit,  including 
the  new  source  MACT  floor  of  0.001  gr/ 
dscf.  However,  we  believe  that  a  more 
sfringent  limit  is  not  justified  for 
existing  electric  induction  furnace  and 
scrap  preheater  emissions  sources 
because  many  units  that  could  currently 
meet  the  existing  source  MACT  floor 
would  need  to  purchase  new  baghouse 
control  systems  and  remove  and  dispose 
of  their  existing  baghouses.  The 
incremental  cost  per  ton  of  HAP 
removed  for  a  0.001  gr/dscf  emissions 
limit  for  existing  electric  induction 
furnace  and  scrap  preheater  sources  is 
roughly  $400,000  to  $500,000  per  ton  of 
HAP  metal  reduced. 
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Therefore,  the  proposed  MACT 
standards  for  electric  induction  furnaces 
and  scrap  preheaters  are  based  on  the 
MACT  floor  performance  limits  for  new 
and  existing  sources.  For  existing 
sources,  the  MACT  standard  for  electric 
induction  furnaces  and  scrap  preheaters 
is  an  average  PM  concentration  of  0.005 
gr/dscf.  For  new  sources,  the  MACTv 
standard  for  electric  induction  furnaces 
and  scrap  preheaters  is  an  average  PM 
concentration  of  0.001  gr/dscf. 

Electric  Arc  Furnaces 

An  electric  arc  furnace  is  a  vessel  in 
which  forms  of  iron  and  steel  such  as 
scrap  and  foundry  returns  are  melted 
through  resistance  heating  by  an  electric 
current.  The  current  flows  through  the 
arcs  formed  between  electrodes  (that  are 
slowly  lowered  into  the  furnace)  and  the 
surface  of  the  metal  and  also  through 
the  metal  between  the  arc  paths.  Like  an 
electric  induction  furnace,  an  electric 
arc  furnace  operates  in  batch  mode;  an 
operating  cycle  consists  of  charging  the 
furnace,  melting  the  charge, 
backcharging  (which  is  optional),  and 
tapping  the  molten  metal. 

Electric  arc  furnaces  are  primarily 
used  in  the  steel  foundry  industry  with 
limited  applications  at  iron  foundries. 
Based  on  the  information  collected 
through  our  comprehensive  survey  of 
iron  foundries,  81  iron  and  steel 
foundries  (out  of  595  respondents) 
reported  using  electric  arc  furnaces  for 
their  melting  operations.  These  83  iron 
and  steel  foundries  operate  a  total  of  163 
melting  electric  arc  furnaces. 

MACT  for  organic  HAP  emissions.  We 
have  no  organic  HAP  specific  emissions 
data  for  electric  arc  furnaces.  However, 
electric  arc  furnaces  are  not  anticipated 
to  be  a  significant  organic  HAP 
emissions  source.  Total  hydrocarbon 
concentrations  measured  in  the  exhaust 
stream  show  very  low  organic 
concentrations  (less  than  1  ppmv). 
Small  amounts  of  organic  HAP 
emissions  may  arise  from  electric  arc 
furnaces  due  to  the  vaporization  or 
partial  combustion  of  contaminant  oils 
and  greases  that  may  be  present  in  the 
scrap.  Implementation  of  a  scrap 
selection  and  inspection  program  that 
limits  the  amount  of  organic  impurities 
in  the  scrap  used,  which  has  previously 
been  determined  to  be  a  part  of  the 
MACT  floor  for  the  metal  casting 
department  of  the  foundry,  should 
minimize  the  potential  for  organic 
emissions  from  the  electric  arc  furnace. 
Furthermore,  it  is  likely  that  most  trace 
organic  materials  present  in  the  scrap 
after  scrap  selection  and  inspection  will 
be  pyrolyzed  in  the  electric  arc  furnace 
due  to  the  heat  associated  with  the 
melting  operation.  Thus,  we  believe  that 


organic  HAP  emissions  from  iit(  iru  .m 
furnaces  are  negligible,  and  that  the 
performance  of  these  units  with  respect 
to  organic  HAP  can  not  be  measurably 
improved. 

Moreover,  no  iron  and  steel  foundry 
operates  an  emissions  control  system 
that  would  further  reduce  the  organic 
HAP  emissions,  if  any  exist,  from  the 
electric  arc  furnace  exhaust  stream. 
Because  no  units  currently  reduce 
organic  HAP  emissions  from  electric  arc 
furnaces  in  the  iron  and  steel  foundry 
industry,  the  MACT  floor  for  organic 
HAP  from  electric  arc  furnaces  (for  both 
new  and  existing  sources)  would  be  no 
reduction  in  emissions.  Because  the 
organic  concentrations  are  already  so 
low,  no  technically  feasible  control 
technologies  can  be  identified  that 
could  reduce  the  organic  emissions  from 
electric  arc  furnaces.  Therefore,  aside 
from  the  scrap  selection  and  inspection 
requirements,  no  organic  HAP 
emissions  standards  are  proposed  for 
electric  arc  furnaces. 

MACT  for  metal  HAP  emissions.  The 
PM  emissions  from  electric  arc  furnaces 
contain  metal  HAP  such  as  lead  and 
manganese  that  are  trace  components  in 
the  scrap  metal.  The  metal  HAP 
emissions  are  reduced  primarily  by  PM 
control.  Baghouses.  the  only  means  used 
for  controlling  PM  emissions  for  electric 
arc  furnaces,  are  employed  for  81 
charging/  backcharging,  160  melting, 
and  62  tapping  operations  (of  the  163 
electric  arc  himaces  operated  at  iron 
and  steel  foundries). 

The  MACT  floor  cannot  be 
determined  from  actual  emissions  of 
HAP  because  no  HAP  emissions  data  are 
available.  However,  as  stated  earlier,  we 
believe  PM  to  be  a  reasonable  surrogate 
for  HAP  metal  compounds.  Effective 
control  of  PM  emissions  will  also  result 
in  effective  control  of  HAP  metals. 

We  also  looked  at  State  limits  or 
permit  conditions  as  a  possible 
surrogate  for  actual  electric  arc  furnace 
emissions  data.  However,  the  State 
limits  and  permit  conditions  are  much 
more  lenient  than  actual  emissions.* 

We  determined  the  MACT  floor  for 
new  and  existing  electric  arc  furnaces 
by  ranking  the  furnaces  for  which  wo 
have  emissions  information  based  on 
the  estimated  emissions  limitation 
achieved  for  that  furnace.  We  have 
emissions  information  from  the 
comprehensive  survey  of  known  iron 
and  steel  foundries  for  163  electric  arc 


*  Wisconsin.  Indiana,  Ohio,  Illinois,  and  Alabama 
havn  PM  emissions  limits  that  apply  to  melting 
furnace  and  grnxral  fnundrv  operations   Exhaust 
gas  concentration  limits  ar^  0.05  gr/dscf  or  higher 
In  contrast,  measured  PM  concentration  in  electric 
arc  furnace  baghouse  offgases  are  generally  less 
than  0.005  gr/dscf. 


furnaces.  Two  types  of  emissions 
information  was  used  to  determine  the 
MACT  floor — source  test  data,  and 
engineering  design  parameters 
including  control  type  and  outlet  PM 
concentration  design  values. 

As  with  the  other  furnace  types, 
where  we  had  emissions  source  test  data 
for  a  furnace,  we  used  the  emissions 
data  to  estimate  the  emissions  limitation 
achieved  for  that  furnace.  Outlet  PM 
concentration  data  are  available  for  ten 
baghouses  that  are  used  to  control  the 
emissions  from  23  electric  arc  hirnaces 
operated  by  iron  and  steel  foundries.  As 
discussed  earlier,  the  MACT  floor 
performance  limit  must  include  a 
consideration  for  the  variability 
inherent  in  the  process  operations  and 
the  control  device  performance. 
Therefore,  we  used  a  statistical  method 
to  estimate  the  emissions  limitation 
achieved  by  a  furnace  when  emissions 
source  test  data  were  available.  For  each 
furnace  where  emissions  source  test 
data  were  available,  the  emissions 
limitation  achieved  for  that  furnace  was 
estimated  at  the  upper  95th  percentile 
outlet  PM  concentration  using  a  one- 
sided z-statistic  test  [i.e..  the  emissions 
limitation  which  the  furnace  is 
estimated  to  be  able  to  achieve  95 
percent  of  the  time.)  As  stated  earlier, 
we  believe  this  method  adequately 
accounts  for  the  normal  variability  in 
emissions  source  test  data  and  provides 
a  reasonable  estimate  of  the  emissions 
limitation  achieved  by  a  furnace. 

When  emissions  source  test  data  were 
not  available,  we  estimated  the 
emissions  limitation  achieved  by  that 
furnace  based  on  other  emissions 
information  obtained  from  the  detailed 
survey  including  control  type,  outlet  PM 
concentration  design  values,  and  design 
PM  removal  efficiencies.  These  data 
were  used  to  estimate  the  emission 
reduction  limitation  achieved  for  the 
remaining  140  electric  arc  furnaces 
where  we  did  not  have  stack  test 
emissions  data. 

Additional  information  on  the  ranking 
of  the  sources  used  to  determine  the 
MACT  floor,  including  the  data  used, 
details  of  the  statistical  analysis 
performed,  and  the  estimated  emissions 
limitation  achieved  for  each  furnace,  is 
available  in  the  docket  for  the  proposed 
rule. 

We  have  interpreted  the  MACT  floor 
for  existing  sources  (i.e.,  the  average 
emissions  limitation  achieved  by  the 
best  performing  12  percent  of  existing 
sources)  to  be  the  performance  achieved 
by  the  median  source  of  the  top  12 
percent  best  performing  sources,  which 
would  be  the  6th  percentile  unit.  Again, 
it  is  reasonable  to  use  the  median  to 
represent  the  emissions  reductions 
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achieved  by  the  top  performing  units 
because  the  median  represents  the 

emissions  reductions  achieved  bv  an 
actual  facilitv  and.  therefore,  is 
representative  of  the  what  can  be 
achieved  with  the  emissions  controls 
used  at  that  facility.  As  there  is 
emissicms  information  on  \63  EAF 
sources,  the  6th  percentile  would  be 
represented  by  the  10th  best  performing 
unit  (163  X  0.06  =  10).  Based  on  our 
ranking  of  the  emissions  limitation 
achieved  bv  the  existing  electric  arc 
furnaces,  we  determined  that  the  MACT 
floor  for  metal  HAP  control  at  existing 
electric  arc  furnace  sources  is  a  PM 
emissions  cone  entration  of  0  005  gr/ 
dscf.  We  believe  that  existing  sources 
can  achieve  a  PM  emissions  limitation 
of  0  005  gr/dscf  using  a  well-designed 
and  operated  baghouse  to  control 
emissions 

For  new  sources,  the  M.^CT  floor  is 
the  emissions  control  that  is  achieved  in 
practice  by  the  best-controlled  similar 
source.  Based  on  our  ranking,  the  best- 
controlled  electric  ar(  furnace  achieves 
an  emissions  limitation  of  0.001  gr/dscf. 
Unlike  the  top  performing  cupola  or 
electric  induction  furnace  control 
system,  there  does  not  appear  to  be  a 
technological  reason  why  this  baghouse 
has  superior  performance.  This 
baghouse  is  a  negative-pressure  shaker- 
type  baghouse  serving  one  furnace.  One 
other  baghouse  (a  positive-pressure 
shaker-type  baghouse  serving  two 
furnaces)  also  appears  to  meet  this 
performance  limit.  Positive-pressure 
baghouses  are  notoriously  difficult  to 
test  and  there  are  potential  concerns 
about  dilution  air,  which  is  often  used 
to  maintain  optimal  baghouse  operating 
temperatures.  However,  the  source  test 
on  this  baghouse  appears  to  have  been 
rigorously  performed  using  EPA  Method 
5D.  The  baghouse  has  seven 
compartments  and  seven  exhaust  stacks. 
Each  exhaust  stack  was  traversed,  with 
12  traverse  points  per  stack,  for  each  of 
the  three  runs.  Thus.  96  traverse  points 
were  sampled  for  each  run  With  this 
manv  traverse  points,  a  relatively  large 
gas  sample  volume  was  collected, 
affording  quantifiable  PM  catches  even 
at  the  low  concentrations  observed  A 
second  source  test  was  performed  on 
this  unit  and  it  again  achieved  an 
average  outlet  concentration  0.001  gr/ 
dscf  or  less. 

In  addition,  we  believe  that  other 
available  technology  {i.e..  a  horizontal 
baghouse  as  discussed  in  the  cupola 
section)  also  can  consistently  meet  an 
emissions  limitation  of  0.001  gr/dscf, 
and  that  this  technology  can  aiso  be 
applied  for  the  control  of  electric  arc 
furnace  emissions.  Based  on  the 
available  information,  the  MACT  floor 


performance  level  for  new  electric  arc 

furnaces  is  determined  to  be  an  average 
PM  concentration  of  0  001  gr/dscf  or 
less. 

It  is  possible  that  there  may  be 
process  differences  that  account  for  the 
low  emissions  achieved  by  some  electric 
arc  hirnaces  that  ma\'  be  grounds  for 
iurther  sub-categonzation.  We  request 
comments  and  solicit  supporting  data 
on  whether  there  are  process  related 
differences  that  would  justify  hirther 
sub-categorization  of  electric  arc 
furnaces  All  comments  and  data 
received  will  be  considered  in  forming 
the  final  rule  requirements. 

Next,  we  evaluated  regulatory  options 
that  were  more  stringent  than  the  MACT 
floor  (beyond  the  floor)  options  We 
could  not  identify  any  technicallv 
feasible  options  that  can  reduce  metal 
HAP  emissions  below  the  level  of  the 
new  source  MACT  floor  of  0  001  gr/dscf. 
For  existing  sources,  we  evaluated  the 
option  of  requiring  existing  sources  to 
meet  a  more  stringent  limit,  including 
new  source  MACT  floor  of  0.001  gr/dscf. 
However,  we  believe  that  a  more 
stringent  limit  is  not  justified  for 
existing  electric  arc  furnace  emissions 
sources  because  many  units  that  could 
currentlv  meet  the  existing  source 
MACT  floor  would  need  to  purchase 
new  baghouse  control  systems  and 
remove  and  dispose  of  their  existing 
baghouses   The  incremental  cost  per  ton 
ofkAP  removed  for  a  0.001  gr/dscf 
emissions  limit  for  existing  electric  arc 
furnace  sources  is  roughly  $400,000  to 
S500.000  per  ton  of  H,\P  metal  reduced. 

In  summary,  the  metal  HAP  MACT 
standard  for  electric  arc  furnaces  at 
existing  sources  is  an  average  PM 
concentration  of  0.005  gr/dscf  or  less. 
For  new  sources,  the  MACT  standard  for 
electric  arc  furnaces  is  an  average  PM 
concentration  of  0.001  gr/dscf  or  less. 
These  proposed  MACT  standards  are 
based  on  the  MACT  floor  performance 
limits  for  new  and  existing  sources. 

Pouring  Areas  and  Pouring,  Cooling, 
and  Shakeout  Lines 

As  described  earlier  in  this  preamble, 
after  the  iron  and  steel  is  melted,  the 
molten  metal  is  poured  into  molds  that 
contain  open  cavities  in  the  shape  of  the 
part  being  cast.  The  ma|ority  of  molds 
are  made  of  sand  that  contain  prescribed 
amounts  of  clay  and  moisture  (green 
sand)  or  chemical  additives  that  help 
the  sand  retain  the  desired  shape  of  the 
cast  part.  .Molds  may  also  be  made  of 
tempered  metal  (iron  or  steel)  that  are 
filled  bv  gravity  (permanent  molds)  or 
bv  centrifugal  force  (centrifugal  casting) 
Some  svstems  use  polystyrene  or  other 
low  density  plastic  (foam)  patterns  and 
pack  sand  around  the  patterns  This 


type  of  casting  operation  is  referred  to 
as  expendable  pattern  casting  or  the  lost 
foam  process  since  the  plastic  pattern  is 
volatilized  (and/or  pyrolyzed)  by  the 
molten  metal  as  the  castings  are  poured; 
expendable  pattern  casting  is  generally 
used  for  complex,  close-tolerance 
castings. 

There  are  two  basic  configurations  for 
pouring,  cooling  and  shakeout.  The 
most  common  configuration  is 
automated  or  pallet  lines  that  transfer 
the  mold  to  and  from  a  fixed  location 
(the  "pouring  station")  where  the 
molten  metal  is  poured  into  molds.  The 
molds  are  then  transported  to  a 
conveyor  or  separate  cooling  area  where 
the  molds  are  allowed  to  cool  until  the 
cast  part  has  sufficiently  hardened  so 
that  it  can  be  removed  from  the  mold. 
The  cast  parts  are  removed  from  the 
molds  at  the  shakeout  station,  which  is 
typicallv  a  vibrating  grate  or  conveyor 
that  breaks  apart  the  sand  molds.  This 
configuration  is  referred  to  as  pouring, 
cooling,  and  shakeout  lines. 

The  second  configuration  employs 
stationary  molds  (such  as  pit  or  floor 
molding),  and  the  molten  metal  is 
transported  to  and  from  the  molds  using 
portable  pouring  ladles.  The  metal  is 
poured  and  the  molds  are  then  allowed 
to  cool  in-place  (i.e.,  in  the  "pouring 
area").  The  molds  may  then  be 
transported  to  a  separate  shakeout  area 
or  more  commonly  shakeout  may  be 
performed  in  the  pouring  area.  Shakeout 
for  these  stationary'  molds  is  generally 
accomplished  mamually  (with  sledge 
hammers)  or  using  back  hoes  or  similar 
devices  to  break  apart  the  molds  and 
retrieve  the  cast  part. 

Based  on  the  differences  in  the 
operation  of  these  systems,  we  elected 
to  subcategorize  pouring,  cooling,  and 
shakeout  operations  into  two 
subcategories — pouring,  cooling,  and 
shakeout  lines;  and  pouring  areas. 
Pouring,  cooling,  and  shakeout  lines  use 
pouring  stations  and  the  molds  are 
transported  to  and  from  the  pouring 
station.  Cooling  and  shakeout  then 
occurs  in  a  separate  area  within  the 
facility.  These  pouring,  cooling,  and 
shakeout  lines  are  often  automated 
systems  and  are  typically  used  for  cast 
parts  the  size  of  automotive  engine 
blocks  or  smaller.  Pouring  areas  have 
molds  that  remain  stationary  during 
pouring  and  cooling  (and  typically 
shakeout).  Pouring  areas  are  commonly 
used  to  make  large  cast  parts  (e.g., 
construction  equipment)  where  it  is 
difficult  to  move  the  molds  after 
pouring  due  to  the  size  of  the  molds 
employed  Based  on  the  industry  survey 
data,  iron  and  steel  foundries  operate 
1.317  pouring,  cooling,  and  shakeout 
lines  (e.g..  automated  or  pallet  lines  that 
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have  Rxed  pouring  stations)  and  435 
pouring  aroas  (e.g..  floor  or  pit  molds). 

M ACT  for  organic  HAP  emissions. 
Organic  HAP  are  emitted  from  pouring 
areas  and  pouring,  cooling,  and 
shakeout  lines  when  chemicals  in  sand 
molds  and  cores  are  vaporized  or 
pyrolyzed  by  the  heat  of  the  molten 
metal.  The  most  common  control  for 
organic  HAP  is  ignition  of  mold  offgas. 
Ignition  typically  occurs  spontaneously 
in  automated  pouring,  cooling,  and 
shakeout  lines,  while  manual  ignition  of 
mold  vents  is  standard  practice  for  floor 
and  pit  molding  [i.e.,  pouring  areas). 
After  several  minutes  (roughly  5  to  10 
minutes  depending  on  the  size  of  the 
mold  and  castings),  the  rate  of  gaseous 
release  from  the  molds  eventually 
subsides  to  the  point  that  a  flame  cannot 
be  supported  by  the  mold  vents.  At  this 
point,  the  flame  goes  out  but  the  molds 
can  continue  to  smolder  and  emit 
organic  HAP  as  they  continue  to  cool. 
Ignition  of  mold  vents  is  believed  to 
effectively  reduce  organic  emissions 
immediately  after  pouring  when  the 
release  of  organic  vapor  from  the  molds 
is  the  highest. 

In  addition  to  mold  vent  ignition, 
three  foundries  operate  control  systems 
that  further  reduce  organic  HAP 
emissions  from  the  pouring,  cooling, 
and  shakeout  lines.  One  iron  and  steel 
foundry  is  equipped  with  a  thermal 
oxidizer  operated  on  one  of  its  two 
pouring  and  cooling  lines  (the  thermal 
oxidizer  is  not  used  to  control  emissions 
from  this  pouring  and  cooling  line's 
shakeout  station).  Operators  of  the 
foundry  installed  the  thermal  oxidizer 
to  meet  State  permit  limits  on  the  VOC 
emissions  from  this  line.  Two  iron  and 
steel  foundries  operate  carbon 
adsorption  systems  for  their  pouring, 
cooling,  and  shakeout  lines.  At  one 
foundry,  the  carbon  adsorption  system 
is  reported  to  control  pouring,  cooling 
and  shakeout  operations  for  the  one 
pouring,  cooling,  and  shakeout  line  at 
the  foundry.  At  the  second  foundry,  the 
carbon  adsorption  system  is  used  to 
control  one  of  two  cooling  lines  and 
both  shakeout  stations  for  the  two 
pouring,  cooling,  and  shakeout  lines 
operated  at  the  foundry.  Both  of  the 
carbon  adsorption  systems  were 
designed  and  installed  to  reduce  odor 
by  90  percent.  No  additional  organic 
HAP  emissions  controls  (beyond  mold 
vent  ignition)  are  used  for  any  pouring 
areas. 

In  addition  to  these  control  measures, 
some  studies  are  currently  investigating 
pollution  prevention  measures  for 
reducing  pouring,  cooling,  and  shakeout 
organic  HAP  emissions  by  reducing 
certain  additives  in  green  sand  or 
chemical  binder  formulations.  The 


limitations  to  binder  formulations 
proposed  as  part  of  the  standard  for 
mold  and  core  making  lines  may  also 
reduce  organic  HAP  emissions  from  the 
pouring,  cooling,  and  shakeout  lines; 
however,  no  numerical  limit  can  be 
assigned  to  these  pollution  prevention 
techniques.  These  systems  may  be  used 
to  comply  with  the  proposed  standard 
for  new  sources,  but  these  pollution 
prevention  techniques  are  only  in  the 
investigation  stages  and  cannot  be 
characterized  as  proven  or  commercially 
available  techniques.  Consequently,  we 
do  not  consider  such  regulatory 
alternatives  available  for  purposes  of 
establishing  emissions  limits  for  these 
sources. 

Only  limited  data  on  organic  HAP  or 
VOC  emissions  from  pouring,  cooling, 
and  shakeout  lines  are  available,  and  the 
data  that  are  available  are  not  adequate 
for  establishing  an  emissions  limit  based 
on  actual  emissions.  Therefore,  we  have 
determined  the  MACT  floor  for  organic 
HAP  from  pouring,  cooling,  and 
shakeout  lines  and  pouring  areas  based 
on  our  assessment  of  the  effectiveness  of 
the  controls  used  on  pouring,  cooling, 
and  shakeout  lines  and  pouring  areas  at 
existing  foundries. 

Pouring,  cooling,  and  shakeout  lines. 
Most  pouring,  cooling,  and  shakeout 
lines  (well  over  12  percent)  control 
organic  HAP  by  either  spontaneous 
ignition  or  manual  ignition  of  offgas 
from  mold  vents  immediately  after 
pouring.  While  pouring,  cooling,  and 
shakeout  lines  equipped  with  a  thermal 
oxidizer  or  carbon  adsorption  system 
achieve  greater  control  of  organic  HAP 
emissions  than  lines  using  ignition  of 
mold  vent  offgas  alone,  very  few 
existing  units  use  these  control 
methods,  and  they  do  not  constitute  part 
of  the  MACn"  floor  for  existing  sources. 
Thus,  ignition  of  mold  vent  offgas 
represents  the  organic  HAP  MACT  floor 
control  for  existing  pouring,  cooling, 
and  shakeout  lines. 

We  do  not  believe  it  is  feasible  to 
establish  an  emissions  standard 
representative  of  the  emissions 
limitation  achieved  by  ignition  of  mold 
vent  offgas.  We  do  not  have  adequate 
emissions  data  to  characterize  the 
emissions  reductions  achieved  by  mold 
vent  ignition.  Nor  can  we  identify-  any 
information  upon  which  we  could 
reasonably  rely  on  to  estimate  the 
performance  of  mold  vent  ignition  in 
order  to  establish  an  emissions  limit. 
Moreover,  since  these  emissions  are  not 
captured  or  conveyed  to  a  stack,  it  is  not 
reasonable  to  establish  a  numeric 
emissions  limitation.  Therefore,  we  are 
proposing  a  work  practice  requirement 
to  ensure  ignition  of  the  offgas  from  the 
mold  vents  immediately  after  pouring  as 


the  MACT  floor  for  pouring,  cooling, 
and  shakeout  lines. 

For  new  source  MACT  on  pouring, 
cooling,  and  shakeout  lines,  we 
examined  the  pouring,  cooling,  and 
shakeout  lines  that  are  equipped  with  a 
thermal  oxidizer  or  a  carbon  adsorption 
system.  No  data  are  available  to 
compare  the  emissions  limitation 
achieved  by  these  pouring,  cooling,  and 
shakeout  line  versus  pouring,  cooling, 
and  shakeout  lines  that  only  use 
ignition  of  mold  vent  offgas.  However, 
since  these  control  systems  are  used  in 
conjunction  with  mold  vent  ignition, 
and  since  we  know  that  ignition  alone 
leaves  substantial  HAP  emissions 
uncontrolled  (i.e..  after  the  flame  goes 
out),  and  we  know  that  these  additional 
technologies  typically  are  efficient  at 
reducing  organic  HAP.  we  believe  that 
these  systems  provide  more  effective 
organic  HAP  emissions  reductions  than 
the  use  of  mold  vent  ignition  alone.  No 
HAP  or  VOC  emissions  data  exist  for  the 
carbon  adsorption  systems,  so  we  are 
unable  to  determine  which  of  the  two 
types  of  control  devices  (thermal 
oxidizer  or  carbon  adsorption  system) 
provide  the  greatest  reduction  in  organic 
HAP  emissions. 

The  pouring,  cooling,  and  shakeout 
lines  that  employ  these  additional 
control  systems  appear  to  be  pouring, 
cooling,  and  shakeout  lines  that  have 
unusually  high  VOC  emissions 
potential.  These  foundries  employ 
chemically  bonded  molds  or  use 
significant  amounts  of  chemically 
bonded  cores  per  ton  of  metal  poured. 
As  such,  these  foundries  are  expected  to 
have  much  higher  VOC  and  organic 
HAP  emissions  from  their  pouring, 
cooling,  and  shakeout  lines  than  most 
foundries. 

Data  for  VOC  and  HAP  emissions 
were  available  for  ten  pouring,  cooling, 
and  shakeout  lines  at  two  foundries. 
These  foundries  operate  green  sand 
pouring,  cooling,  and  shakeout  lines 
with  chemically-bonded  cores  (core 
sand  to  metal  ratio  of  approximately  0.1 
to  1).  These  pouring,  cooling,  and 
shakeout  lines  exhibited  VOC 
concentrations  of  0.4  to  18  ppmv  (as 
propane).  Data  for  the  foundry  operating 
a  thermal  oxidizer  indicate  VOC 
concentrations  in  excess  of  100  ppmv. 

Data  for  VOC  and  HAP  emissions  are 
also  available  for  several  bench-scale 
testing  operations.  Since  the  actual 
concentrations  measured  for  these 
bench-scale  units  should  be  similar  to 
full-scale  production  units,  these  data 
indicate  the  organic  HAP  emissions 
comprise  roughly  65  percent  of  the  VOC 
emissions  arising  from  pouring,  cooling, 
and  shakeout  lines.  Thus,  we  believe 
that  VOC  is  an  appropriate  surrogate  for 
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organic  HAP  emissions  from  pouring, 
cooling,  and  shakeout  lines 

.\t  the  low  organic  concentrations 
tuund  in  most  pouring,  cooling,  and 
shakeout  lines,  the  destruction 
efficiency  of  a  thermal  oxidizer  and  the 
removal  efficiency  of  a  carbon 
adsorption  system  is  greatly  reduced. 
Based  on  the  available  VOC  emissions 
data  and  engineering  considerations  of 
these  control  systems,  we  believe  that 
both  of  these  control  systems  are 
essentially  equivalent  control  systems 
for  reducing  organic  HAP  emissions 
from  pouring,  cooling,  and  shakeout 
lines.  The  performance  of  these  systems 
represents  the  MACT  floor  control  for 
new  pouring,  cooling,  and  shakeout 
lines. 

Without  additional  data  to 
characterize  the  organic  HAP  removal 
performance  of  these  systems  applied  to 
pouring,  cooling,  and  shakeout  lines,  we 
relied  on  our  well-established 
understanding  of  the  capabilities  of 
thermal  incinerators  at  destroying 
organic  emissions.  It  is  reasonable  to 
conclude  that  the  performance  of  these 
control  systems  for  pouring,  cooling, 
and  shakeout  lines  is  comparable  to  the 
performance  of  well-designed  and 
operated  thermal  incinerators  and 
carbon  adsorption  systems  generally- 
We  have  over  20  years  of  experience  in 
evaluating  the  performance  of  these 
control  systems  on  a  wide  variety  of 
organic  emissions  sources.  Based  on  our 
experience  with  these  technologies  and 
the  related  engineering  constraints,  we 
have  reasonably  concluded  that  well- 
designed  and  operated  thermal 
incinerators  or  carbon  adsorption 
systems  are  capable  of  achieving  a  98 
percent  reduction  down  to  an  outlet 
concentration  of  20  ppmv  of  VOC.  We 
have  no  reason  to  expect  that  there  is 
anything  about  these  technologies  used 
in  conjunction  with  pouring,  cooling, 
and  shakeout  lines  that  would  result  in 
poorer  or  more  effective  HAP  reduction 
performance. 

As  with  scrap  preheaters,  we  believe 
that  VOC  is  a  reasonable  surrogate  for 
organic  HAP  emissions  from  pouring, 
cooling,  and  shakeout  lines  because  the 
organic  HAP  is  a  significant  component 
of  the  VOC  emissions.  Furthermore, 
effective  control  of  VOC  emissions  will 
result  in  effective  control  of  organic 
HAP  emissions.  Therefore,  we  selected 
\OC  as  the  surrogate  for  organic  HAP 
emissions  from  pouring,  cooling,  and 
shakeout  lines.  Accordingly,  we  have 
established  the  new  source  MACT  floor 
for  organic  HAP  emissions  from 
pouring,  cooling,  and  shakeout  lines  as 
a  98  percent  reduction,  or  an  outlet 
concentration  of  20  ppmv  if  a  98  percent 


reduction  would  result  in  an  outlet 
concentration  below  20  ppmv. 

Next,  we  evaluated  options  more 
stringent  than  the  MACT  floor  First  we 
looked  for  alternatives  that  are  more 
stringent  than  the  MACT  floor  for  new 
pouring,  cooling,  and  shakeout  lines. 
However,  we  do  not  know  of  any 
control  option  that  would  result  in 
lower  organic  HAP  emissions  than  can 
be  achieved  by  thermal  incinerators  or 
carbon  adsorption  systems.  Therefore, 
the  proposed  MACT  standard  for  new 
pouring,  cooling,  and  shakeout  lines  is 
a  VOC  reduction  of  98  percent  or  greater 
or  an  outlet  VOC  concentration  of  20 
ppmv  or  less.  Because  we  have  very 
little  data  about  the  actual  organic  HAP 
performance  of  these  control  systems  on 
pouring,  cooling,  and  shakeout  lines  at 
iron  and  steel  foundries,  we  specifically 
request  comment  on  these  performance 
limits  for  organic  HAP  emissions  from 
pouring,  cooling,  and  shakeout  lines  at 
new  metal  casting  departments.  We 
believe  the  new  source  emissions  limit 
is  appropriate  and  achievable  by 
pouring,  cooling,  and  shakeout  lines 
equipped  with  thermal  incinerators  or 
carbon  adsorption  systems.  It  may  also 
be  possible  for  some  pouring,  cooling, 
and  shakeout  lines  that  use  low  emitting 
binder  systems  or  green  sand  additives 
to  meet  this  limit  using  only  mold  vent 
ignition. 

We  also  evaluated  the  option  of 
requiring  existing  pouring,  cooling,  and 
shakeout  lines  to  meet  the  new  source 
MACT  floor  of  98  percent  reduction  or 
20  ppmv.  The  cost  per  ton  of  organic 
HAP  removed  for  this  control  option 
will  varv  for  each  individual  pouring, 
cooling,  and  shakeout  line.  A 
preliminary  analysis  was  conducted  to 
estimate  the  control  cost  for  all 
chemically  bonded  mold  pouring, 
cooling,  and  shakeout  lines,  as  these 
mold  lines  are  the  most  likely  to  have 
VOC  emissions  of  greater  than  20  ppmv. 
Based  on  this  preliminary  analysis,  the 
cost  of  this  control  option  is  likely  to 
exceed  $25,000  per  ton  organic  HAP 
emissions  reduced.  As  such,  we  elected 
not  to  require  the  more  stringent  limit 
because  application  of  these  control 
systems  to  pouring,  cooling,  and 
shakeout  lines  that  have  exhaust  VOC 
concentrations  greater  than  20  ppmv 
does  not  appear  to  be  cost  effective. 
Although  we  did  not  elect  to  require 
more  stringent  control  systems  for 
existing  pouring,  cooling,  and  shakeout 
lines  at  this  time,  we  intend  to  further 
refine  the  cost  estimates  for  these 
organic  HAP  emissions  control  systems 
for  pouring,  cooling,  and  shakeout  lines. 
If  the  refined  analysis  indicates  that  this 
control  option  is  more  cost  effective 
than  currently  projected,  we  may 


require  existing  pouring,  cooling,  and 
shakeout  lines  to  achieve  a  98  percent 
VOC  emissions  reduction  or  20  ppmv 
VOC  concentration  (as  propane).  We 
specifically  invite  comment  on  whether 
or  not  a  more  stringent  control 
requirement  for  existing  pouring, 
cooling,  and  shakeout  lines  is 
appropriate.  We  also  invite  the 
submission  of  additional  information 
that  may  be  useful  in  estimating  the  cost 
and  effectiveness  of  these  control 
systems  as  applied  to  pouring,  cooling, 
and  shakeout  lines. 

Therefore,  we  are  proposing  the  work 
practice  of  ensuring  ignition  of  the 
offgas  from  the  mold  vents  immediately 
after  pouring  as  MACT  for  pouring, 
cooling,  and  shakeout  lines  at  existing 
metal  casting  departments.  We  are  also 
establishing  emissions  limitations  for 
organic  HAP  emissions  from  pouring, 
cooling,  and  shakeout  lines  as  a  98 
percent  reduction  or  an  outlet 
concentration  of  20  ppmv  of  VOC  as 
new  source  MACT  for  metal  casting 
departments. 

Pouring  Areas.  Most  pouring  areas 
(well  over  12  percent)  control  organic 
HAP  by  either  spontaneous  ignition  or 
manual  ignition  of  offgas  from  mold 
vents  immediately  after  pouring.  In 
addition,  none  of  the  existing  pouring 
areas  are  equipped  with  add-on 
controls.  Thus,  ignition  of  mold  vent 
offgas  represents  the  organic  fiAP 
MACT  floor  control  for  existing  and 
new  pouring  lines. 

As  discussed  above  for  pouring, 
cooling,  and  shakeout  lines,  we  do  not 
believe  it  is  feasible  to  establish  an 
emissions  standard  representative  of  the 
emissions  limitation  achieved  by 
ignition  of  mold  vent  offgas  (see 
discussion  above).  Therefore,  we  are 
proposing  a  work  practice  requirement 
to  ensure  ignition  of  the  offgas  from  the 
mold  vents  immediately  after  pouring  as 
the  MACT  floor  for  pouring,  cooling, 
and  shakeout  lines. 

We  evaluated  potential  control 
svstems  that  may  be  applicable  to 
reduce  organic  HAP  emissions  from 
pouring  areas  beyond  the  level  of  the 
MACT  floor.  As  discussed  above, 
thermal  incinerators  and  carbon 
adsorption  systems  are  generally 
effective  organic  HAP  eniissions  control 
devices,  but  their  effectiveness  in 
reducing  emissions  becomes  very 
limited  at  low  organic  HAP 
concentrations.  Due  to  the  requirements 
to  access  the  molds  in  the  pouring  area 
(e.g..  for  pouring,  mold  vent  ignition 
and  manual  shakeout),  any  capture 
system  employed  for  molding  areas 
must  be  located  some  appreciable 
distance  from  the  molds.  Also,  as  the 
pouring  areas  are  generally  large  (large 
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molds  or  multiple  molds  in  a  pouring 
area),  the  high  ventilation  requirements 
for  effective  capture  of  pouring  area 
emissions  would  necessarily  result  in 
very  low  organic  HAP  concentrations  in 
the  pouring  area  exhaust  stream  (likely 
less  than  1  or  2  ppmv).  At  these  low 
concentrations,  the  effectiveness  of  the 
additional  organic  HAP  emissions 
controls  is  very  low.  and  the  secondary 
impacts  {energy  and  other 
environmental  impacts)  associated  with 
the  capture  and  control  system  is 
significant.  As  such,  we  have 
determined  that  no  effective  control 
system  is  available  to  reduce  organic 
HAP  emissions  from  pouring  areas 
beyond  the  MACT  floor  control 
technology  (niold  vent  ignition). 

Therefore,  we  are  proposing  the  work 
practice  of  ensuring  ignition  of  the 
offgas  from  the  mold  vents  immediately 
after  pouring  as  MACT  for  both  now  and 
existing  pouring  areas,  based  on  the 
MACT  floor  analysis. 

MACT  for  metal  HAP  emissions. 
Metal  HAP  is  emitted  from  pouring 
stations  and  pouring  areas  as  metal 
fumes  escape  the  molten  metal  as  it  is 
poured  into  the  molds.  Once  the  molten 
metal  is  contained  within  the  mold,  the 
potential  for  metal  HAP  emissions  is 
greatly  reduced  due  to  the  very  small 
surface  area  from  which  metal  HAP  can 
be  released.  The  potential  for  releases  is 
further  reduced  as  the  molten  metal 
cools  and  hardens.  As  such,  cooling  and 
shakeout  do  not  result  in  appreciable 
metal  HAP  emissions  releases  from  the 
foundry. 

We  do  not  believe  we  can  establish  an 
emissions  limit  for  specific  HAP  metals 
because  emissions  data  are  very  limited 
for  pouring  stations  and  pouring  areas. 
Metal  HAP  emissions  data  are  available 
for  a  pouring  station  at  one  foundry,  but 
these  data  are  for  uncontrolled 
emissions  and  cannot  be  used  to  assess 
the  performance  of  the  MACT  floor 
control  system.  Furthermore,  when 
pouring  emissions  are  controlled,  they 
are  typically  combined  with  other 
emissions  sources  at  the  foundry  (e.g.. 
melting,  cooling,  or  shakeout 
operations),  which  further  complicates 
the  development  of  specific  HAP 
omissions  limits. 

We  believe  that  PM  is  an  appropriate 
surrogate  for  HAP  metal  emissions  from 
pouring  emissions.  The  metal 
compounds  of  concern  are  in  fact  a 
component  of  the  PM  contained  in  the 
exhaust.  As  a  result,  effective  control  of 
PM  emissions  will  also  result  in 
effective  control  of  HAP  metals.  Because 
emissions  data  for  PM  are  available,  and 
because  PM  can  reasonably  serve  as  a 
surrogate  for  metal  HAP.  we  elected  to 
establish  PM  limits  to  control  metal 


HAP  emissions  from  pouring  stations 
and  pouring  areas. 

We  looked  at  State  limits  and  permit 
conditions  applied  to  pouring.  The  most 
prevalent  type  of  limit  was  expressed  in 
Ib/hr  of  PM.  and  these  limits  are  site 
specific  and  vary  from  plant  to  plant.  A 
few  States,  such  as  Wisconsin  and 
Michigan,  have  some  concentration 
limits  expressed  in  pounds  per  1,000 
pounds  of  exhaust  gas  (lb/1.000  lb).  The 
limits  range  from  0.038  to  0.2  lb/1.000 
lb.  which  is  roughly  equivalent  to  0.02 
to  0.10  gr/dscf.  However,  available  test 
data  show  that  the  actual  performance 
achieved  by  pouring  control  systems  is 
an  outlet  PM  concentration  of  0.010  gr/ 
dscf  or  less.  Consequently,  State  limits 
or  permit  conditions  cannot  function  as 
a  reasonable  proxy  for  actual  emissions 
from  pouring  stations  and  pouring  areas. 

Pouring  stations.  Baghouses  are  used 
to  control  178  (or  13  percent)  of  the 
existing  pouring  stations  and  wet 
scrubbers  are  used  to  control  35  (or 
three  percent)  of  the  pouring  stations. 
The  majority  of  pouring  stations  (1,104 
pouring  stations  or  84  percent)  do  not 
control  PM  (or  metal  HAP)  emissions. 

As  with  melting  furnaces,  we 
determined  the  MACT  floor  for  new  and 
existing  by  ranking  the  pouring  stations 
based  on  the  available  emissions 
information.  Emissions  information  was 
available  for  1.317  pouring  stations. 
Again,  two  types  of  emissions 
information  was  used  to  determine  the 
MACT  floor — source  test  data,  and 
engineering  design  parameters 
including  control  type  and  outlet  PM 
concentration  design  values. 

Where  we  had  emissions  source  test 
data  for  a  furnace,  we  used  the 
emissions  data  to  estimate  the  emissions 
limitation  achieved  for  that  furnace. 
Outlet  EPA  Method  5  performance  data 
for  PM  were  available  for  1 1  controlled 
pouring  station  vent  streams  at  nine 
foundries.  As  discussed  earlier,  the 
MACT  floor  performance  limit  must 
include  a  consideration  for  the 
variability  inherent  in  the  process 
operations  and  the  control  device 
performance.  Therefore,  we  used  the 
statistical  method  discussed  earlier  to 
estimate  the  emissions  limitation 
achieved  by  a  furnace  when  omissions 
source  test  data  were  available. 

When  emissions  source  test  data  were 
not  available,  we  estimated  the 
emissions  limitation  achieved  by  that 
furnace  based  on  other  emissions 
information  obtained  from  the  detailed 
survey  including  control  type,  outlet  PM 
concentration  design  values,  and  design 
PM  removal  efficiencies.  These  data 
were  used  to  estimate  the  emission 
reduction  limitation  achieved  for  the 
remaining  140  electric  arc  furnaces 


where  we  did  not  have  stack  test 
emissions  data. 

Additional  information  on  the  ranking 
of  the  sources  used  to  determine  the 
MACT  floor,  including  the  data  used, 
details  of  the  statistical  analysis 
performed,  and  the  estimated  emissions 
limitation  achieved  for  each  furnace,  is 
available  in  the  docket  for  the  proposed 
rule. 

We  again  use  the  6th  percentile  unit 
as  the  most  representative  estimate  of 
the  average  emissions  limitation 
achieved  by  the  best  performing  12 
percent  of  existing  sources  because  the 
6th  percentile  points  to  specific  control 
device  and  performance  limit.  The  6th 
percentile  of  1,317  sources  is  the 
performance  of  the  79th  best  performing 
unit.  Based  on  our  ranking  of  the 
emissions  limitation  achieved  by  these 
pouring  stations,  we  determined  that  the 
MACT  floor  for  metal  HAP  control  at 
existing  sources  is  a  PM  emissions 
concentration  of  0.010  gr/dscf.  Based  on 
available  emissions  test  data,  we  believe 
that  existing  sources  can  achieve  an 
emissions  limitation  of  0.010  gr/dscf 
using  a  well-designed  and  operated 
baghouse  or  wet  scrubber  to  control 
emissions. 

For  new  sources,  the  MACT  floor  is 
the  emissions  control  that  is  achieved  in 
practice  by  the  best-controlled  similar 
source.  Based  on  our  ranking,  the  best- 
controlled  pouring  station  achieves  an 
emissions  limitation  of  0.002  gr/dscf. 
There  appeared  to  be  no  technological 
reason  why  the  best-performing  pouring 
stations  achieved  significantly  lower  PM 
concentrations  than  the  other  control 
systems  in  the  MACT  pool.  However,  as 
discussed  earlier  for  melting  furnaces,  it 
does  appear  that  technologies  exist  that 
can  achieve  these  low  outlet  PM 
concentrations.  Furthermore,  it  appears 
that  there  are  several  pouring  stations  at 
iron  and  steel  foundries  that  currently 
meet  a  0.002  gr/dscf  emissions  limit. 
Therefore,  the  MACT  fioor  for  metal 
HAP  control  for  pouring  stations  at  new 
affected  sources  is  an  average  PM 
concentration  of  0.002  gr/dscf  or  less. 

Next,  we  evaluated  regulatory  options 
that  were  more  stringent  than  the  MACT 
floor.  One  option  we  evaluated  was  to 
require  existing  pouring  areas  to  meet  a 
0.002  gr/dscf  PM  emissions  limit. 
However,  this  option  was  rejected 
because  the  cost  [»  i  '     i     f  HAP  niiiK  ed 

is  expected  to  exi ;  S^  in  ihio  jicr  i-.n. 

We  do  not  know  of  any  other  control 
options  that  would  result  in  lower 
emissions  than  the  MACT  floor  options. 

Therefore,  the  proposed  MACT 
standards  for  metal  HAP  are  based  on 
the  MACT  floor  performance  limits  for 
new  and  existing  sources.  For  pouring 
stations  at  existing  sources,  the  MACT 
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standard  is  an  a\  iingi  PM  concentration 
of  0.010  gr/dscf  or  less.  For  pouring 
stations  at  new  sources,  the  proposed 
MACT  standard  is  an  average  PM 
concentration  of  0.002  gr/dscf  or  less. 

Pouring  areas.  We  have  information 
on  435  pouring  areas  from  the  industry 
survey.  Baghouses  are  used  to  control  20 
(or  4.6  percent)  of  these  pouring  areas 
and  wet  scrubbers  are  used  to  control 
two  (or  0.5  percent)  of  the  pouring  areas. 
A  total  of  413  (or  95  percent)  of  the  435 
pouring  areas  do  not  control  pouring 
emissions. 

Only  5  percent  of  pouring  areas 
employ  a  capture  and  control  system  for 
pouring  emissions.  We  have  interpreted 
the  MACT  floor  for  existing  sources  to 
be  the  performance  achieved  by  the 
median  source  of  the  top  12  percent  best 
performing  sources,  which  would  be  the 
6th  percentile  unit.  We  use  the  6th 
percentile  unit  because  it  points  to  a 
specific  control  technology  and 
performance  limit  and  more  accurately 
reflects  the  central  tendency  in  terms  of 
the  level  of  performance  achieved  by  an 
actual  unit.  An  arithmetic  average  of  the 
emissions  reduction  achieved  by  the  top 
12  percent  of  sources  for  which  we  have 
emissions  data  would  not  reflect  the 
performance  of  any  actual  unit  or  any 
actual  control  technology,  and  it  would 
reflect  a  level  of  emissions  performance 
that  the  majority  of  units  in  the  top  12 
percent  are  not  currently  able  to 
achieve.  Consequently,  we  believe  it  is 
more  reasonable  to  use  the  performance 
of  the  median  unit  to  establish  the 
MACT  floor.  Accordingly,  add-on 
controls  are  not  part  of  the  MACT  floor 
for  pouring  areas.  Because  controlling 
HAP  in  the  input  materials  is  the  only 
other  measure  that  existing  facilities  use 
to  reduce  HAP  emissions  from  these 
units,  the  MACT  floor  for  existing  units 
is  limited  to  the  metal  HAP  reduction 
achieved  by  the  scrap  selection  and 
inspection  program  that  was  identified 
as  part  of  the  MACT  floor  for  the  entire 
metal  casting  department. 

We  based  the  MACT  floor  for  new 
pouring  areas  on  the  emissions 
reductions  achieved  by  the  best 
controlled  pouring  area.  A  few  facilities 
do  capture  and  control  metal  HAP 
emissions  from  the  pouring  area. 
However,  we  do  not  have  any  stack  test 
emissions  data  for  pouring  areas.  As 
such,  we  ranked  the  available 
information  on  pouring  area  controls 
based  on  reported  outlet  concentration 
design  performance  values  and  the 
percent  removal  design  value  for  each 
control  system.  Based  on  our  ranking, 
the  best-controlled  pouring  area 
achieves  an  emissions  limitation  of 
0.002  gr/dscf.  We  believe  that  this 
emissions  limit  is  achievable  and 


reasonable.  Existing  technologies  can 
consistently  achieve  this  level  of 
control.  Therefore,  the  MACT  floor  for 
metal  HAP  control  for  pouring  areas  at 
new  affected  sources  is  an  average  PM 
concentration  of  0.002  gr/dscf  or  less. 

Next,  we  evaluated  regulatory  options 
that  were  more  stringent  than  the  MACT 
floor.  One  option  we  evaluated  was  to 
require  existing  pouring  areas  to  meet  a 
0.010  gr/dscf  PM  emissions  limit. 
However,  this  option  was  rejected 
because  the  cost  per  ton  of  HAP  reduced 
is  expected  to  exceed  $250,000  per  ton. 
We  also  evaluated  requiring  existing 
pouring  stations  to  meet  a  0.002  gr/dscf 
PM  emissions  limit.  This  option  was 
also  rejected  because  the  cost  per  ton  of 
additional  HAP  removed  is  estimated  to 
exceed  $500,000  per  ton. 

Therefore,  the  proposed  MACT 
standards  for  metal  HAP  are  based  on 
the  MACT  floor  performance  limits  for 
new  and  existing  sources.  For  pouring 
areas  at  existing  sources,  no  additional 
requirements  are  proposed  beyond  the 
scrap  selection  and  inspection 
requirements  identified  as  a  component 
of  MACT  for  the  entire  metal  casting 
department.  For  pouring  areas  at  new 
sources,  the  proposed  MACT  standard  is 
an  average  PM  concentration  of  0.002 
gr/dscf  or  less. 

E.  How  Did  We  Determine  the  Basis  and 
Level  of  the  Proposed  Standards  for  the 
Emissions  Sources  in  the  Mold  and  Core 
Making  Department? 

Emissions  of  HAP  from  mold  and  core 
making  departments  arise  from  three 
sources:  the  catalyst  gas  exhaust  vent 
(gas  cured  systems  only),  curing  and 
storage,  and  coating. 

Catalyst  Gas  Exhaust  Vent 

Some  mold  and  core  making  binder 
systems  use  a  catalyst  gas  to  cure  the 
chemical  binder.  The  catalyst  gas  does 
not  react  in  the  process  but  passes 
unchanged  through  the  form  and  is 
released  to  the  atmosphere  unless  it  is 
collected  and  controlled.  Of  the  binder 
systems  that  use  catalyst  gasses,  only 
the  phenolic  urethane  cold  box  binder 
system  uses  a  gas  that  contains  a  HAP. 
The  phenolic  urethane  cold  box  binder 
system  uses  triethylamine.  a  HAP.  as  the 
catalyst  gas.  None  of  the  other  catalyst 
gases  used  in  the  iron  and  steel  foundr\' 
system  are  believed  to  contain  HAP.  The 
triethylamine  phenolic  urethane  cold 
box  binder  system  is  one  of  the 
dominant  binder  systems  in  use  at  iron 
and  steel  foundries,  especially  at  high 
volume  automated  production  lines, 
due  to  the  fast  curing  time  of  this 
system. 

In  establishing  MACT  for  the  catalyst 
gas  exhaust  vent,  we  first  evaluated  the 


controls  used  on  the  existing  jjhenolic 
urethane  cold  box  mold  and  core 
making  lines.  Of  the  469  phenolic 
urethane  cold  box  mold  and  core 
making  lines  operated  by  iron  and  steel 
foundries,  emissions  from  335  (71 
percent)  are  controlled  by  wet  scrubbing 
with  acid  solution,  seven  are  controlled 
by  incineration  methods  such  as 
afterburning  or  regenerative  thermal 
oxidation,  four  are  controlled  by 
condensers,  and  the  remaining  lines  are 
uncontrolled. 

Acid  wet  scrubbers  are  very  effective 
at  controlling  triethylamine  emissions. 
The  triethylamine  reacts  rapidly  and 
irreversibly  in  the  acid  solutions  used  as 
the  scrubber  solution.  As  expected,  the 
available  source  test  data  indicate  that 
acid  wet  scrubbers  are  highly  effective 
in  controlling  triethylamine  emissions. 
We  have  reliable  performance  test  data 
for  seven  acid  wet  scrubbers  at  six 
foundries.  Inlet  and  outlet 
measurements  were  conducted  across 
five  of  the  scrubbers,  while  only  outlet 
measurements  were  conducted  for  the 
sixth  acid  wet  scrubber.  Each  test 
consisted  of  three  individual  runs.  One 
test  was  conducted  using  EPA  Method 
19,  the  standard  reference  method  we 
use  for  the  measurement  of  organic 
compound  emissions  from  stationary 
sources;  one  test  was  conducted  using 
both  EPA  Method  19  (inlet)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  Method  221 
(Outlet);  two  tests  were  conducted  using 
NIOSH  Method  2010;  and  no  test 
method  was  identified  for  the  remaining 
two  tests. 

In  all  but  one  of  the  tests,  the  outlet 
emissions  were  lower  than  the 
quantitative  limit  of  the  sampling  and 
analytical  method  used.  The  controlled 
triethylamine  concentrations  for  the 
single  source  test  with  quantitative 
triethylamine  concentrations  in  the  acid 
wet  scrubber  exhaust  ranged  from  0.29 
to  0.34  ppmv.  This  scrubber 
experienced  the  highest  inlet 
triethylamine  concentrations  (ranging 
from  209  to  255  ppmv)  and  achieved  an 
average  emissions  reduction  of  99.8 
percent.  In  the  other  tests,  outlet 
concentrations  were  below  detection 
limits,  which  ranged  from  less  than  0.03 
to  less  than  1.5  ppmv.  While  the  true 
removal  efficiencies  cannot  be 
determined  because  the  outlet 
concentrations  were  below  detection 
limits,  estimating  the  outlet  emissions  at 
one  half  the  detection  limit  provides 
removal  efficiency  estimates  ranging 
from  98  to  99.9  percent. 

We  have  no  emissions  data  on  the 
seven  phenolic  urethane  cold  box  lines 
controlled  by  incineration  or 
condensation.  However,  based  on 
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extensive  studies  on  source  types  whi  ;> 
incinerators  have  been  applied,  we  have 
seen  that  properly  designed  and 
operated  incinerators  are  capable  of 
achieving  a  98  percent  removal 
efficiency  down  to  an  outlet 
concentration  of  20  ppmv.  Likewise,  our 
studies  have  shown  that  condensers  are 
typically  only  capable  of  achieving  a 
removal  efficiency  of  up  to  95  percent. 
Based  on  this  information  and  the  data 
we  have  for  triethylamine  scrubbers,  we 
believe  that  wet  scrubbing  is  superior  to 
both  incinerators  and  condensers  for  the 
purpose  of  removing  triethylamine 
emissions  from  the  catalyst  gas  exhaust 
vent.  As  acid  wet  scrubbers  are 
employed  at  well  over  12  percent  of  the 
triethylamine  phenolic  urethane  cold 
box  mold  and  core  making  lines,  the 
MACT  floor  for  triethylamine  control  is 
characterized  by  the  level  of  control 
achieved  by  wet  scrubbing  with  acid 
solution. 

Next  we  established  the  emissions 
limit  based  on  the  available  emissions 
data  for  acid  wet  scrubbers  applied  to 
triethylamine  phenolic  urethane  cold 
box  mold  and  core  making  lines.  As 
discussed  above,  all  of  the  emissions 
data  on  the  exhaust  of  the  acid  wet 
scrubbers  were  very  low  and  were  for 
the  most  part  below  the  detection  limit. 
The  EPA  Method  18  is  the  EPA- 
approved  method  applicable  for 
determining  triethylamine 
concentrations  in  the  acid  wet  scrubber 
exhaust  stream.  The  detection  limit  for 
EPA  Method  18  is  generally  considered 
to  be  1  ppmv.  Based  on  the  available 
emissions  data  and  considering  the 
quantitative  limit  associated  with  the 
applicable  EPA  test  method  for  this 
emissions  source,  we  select  a  1  ppmv 
triethylamine  outlet  concentration  as 
the  existing  source  MACT  floor  level  of 
control. 

As  no  other  emissions  control  device 
is  known  that  can  achieve  a  higher 
triethylamine  emissions  reduction  than 
acid  wet  scrubbers  and  considering  the 
quantitative  limits  associated  with  the 
applicable  EPA  test  method  for  this 
emissions  source,  the  new  source  MACT 
is  the  same  as  the  existing  source 
MACT,  which  is  a  1  ppmv  triethylamine 
outlet  concentration.  We  believe  this 
emissions  limit  is  achievable  by  a 
properly  designed  and  operated  acid 
wet  scrubber.  For  some  triethylamine 
phenolic  urethane  cold  box  mold  and 
core  making  lines,  it  may  also  be 
possible  to  achieve  this  emissions  limit 
using  a  thermal  combustion  device. 

Mold  and  Core  Curing  and  Storage 

Organic  HAP  emissions  arise  from 
evaporation  of  HAP  constituents 
contained  in  binder  chemical 


:jrmulation>  liiimg  mold  and  core 
curing  and  storage.  These  emissions  are 
fugitive  in  nature  and  are  not  subject  to 
capture  and  control  at  any  iron  and  steel 
foundries.  Furthermore,  no  suitable 
control  technology  could  be  identified 
to  reduce  the  HAP  emissions  from  this 
source  due  to  the  low  concentrations  of 
HAP  in  the  fugitive  emissions.  However, 
in  response  to  VOC  regulations,  binder 
manufacturers  are  developing  and 
evaluating  new  binder  systems  or  re- 
formulations of  existing  binder  systems 
to  reduce  VOC  emissions.  These  new 
binder  systems  may  also  reduce  HAP 
content  of  the  binder  system,  which 
effects  a  reduction  in  the  HAP  emissions 
from  mold  and  core  curing  and  storage. 
Therefore,  pollution  prevention 
practices  regarding  reduced  HAP  binder 
formulations  were  evaluated. 

In  general,  foundries  cannot  readily 
switch  from  one  binder  system  to 
another  because  the  binder  systems  are 
primarily  selected  based  on  the  required 
properties  and  dimensions  of  the  cast 
part  being  manufactured.  Binder 
selection  must  consider  the  size  of  the 
casting  (which  affects  the  size  and 
strength  requirements  of  the  mold  and 
cores),  the  complexity  of  the  cast  shape 
and  the  tolerance  requirements  on  the 
dimensions  of  the  casting,  the  metal 
surface  finish  requirements  of  the 
casting,  and  the  production  rate  of  the 
foundry.  In  some  cases,  different 
equipment  may  be  required  or 
additional  space  needed  for  storage  (due 
to  slower  cure  times).  Consequently,  it 
is  not  feasible  for  EPA  to  dictate  the 
type  of  binder  system  used  at  new  or 
existing  foundries  solely  on  the  basis  of 
the  HAP  emissions  potential  of  the 
currently  available  binder  systems.  Such 
a  requirement  would  not  only  adversely 
impact  the  quality  of  the  castings 
produced,  it  would  also  limit  the  on- 
going advances  in  the  development  of 
new,  low  HAP-containing  binder 
systems. 

Within  a  given  binder  system,  there 
are  different  chemical  formulations  of 
that  binder  system,  some  of  which  may 
have  reduced  HAP  content.  These 
different  formulations  are  alsa selected 
by  the  foundry  based  on  the  quality 
requirements  of  the  casting,  strength 
requirements  of  the  mold,  and  curing 
times  (i.e..  production  rates).  Differences 
in  formulations  may  also  be  required 
based  on  regional  or  seasonal  variations 
in  temperature  and  humidity  for 
optimum  binder  performance.  Again,  it 
is  difficult  to  prescribe  the  use  of 
specific  low-HAP  binder  formulations 
without  negatively  impacting  cast  part 
quality.  However,  a  foundry-  may  more 
readily  use  a  re-formulated  binder 


s\  st>ni  (if  the  samt  i\  [»■  than  to  change 
the  type  of  binder  system  altogether. 

The  available  binder  systems  were 
evaluated  based  on  consultation  with 
binder  chemical  manufacturers  to 
identif\'  low-HAP  formulations.  Low- 
HAP  formulations  were  identified  for 
thr>t   InruitT  systems  that  appear  to 
pi'.n  idi'  tlu'  same  performance 
characteristics  as  their  traditional 
counterpart  while  achieving  HAP 
emissions  reductions.  That  is.  we 
believe  these  low-HAP  emitting  binder 
systems  can  be  used  to  replace  their 
traditional  counterparts  with  no  adverse 
impacts  on  the  production  [inx  hss  nr 
the  quality  of  the  product  Tht'sc  thn»e 
systems  are:  Furan  warm  box,  phenolic 
urethane  cold  box.  and  phcnolir 
urethane  nobake. 

MACT  for  furan  warm  box  biniivr 
system  formulations  Methanol  i,s  \hf 
only  significant  HAP  emitted  from  moid 
and  core  making  lines  using  traditional 
formulations  of  furan  warm  box. 
According  to  industry  suppliers,  the 
furan  warm  box  system  can  be 
formulated  without  methanol.  A  water- 
based.  HAP-free  system  is  used  in  at 
least  23  (42  percent)  of  the  55  furan 
warm  box  lines  used  in  iron  and  steel 
foundries.  We  believe  that  methanol- 
free  systems  can  readily  substitute  for 
other  coating  systems.  Therefore,  we  are 
proposing  a  work  practice  standard  as 
the  MACT  floor  for  both  existing  and 
new  mold  and  core  making  lines  using 
the  furan  warm  box  system.  The 
proposed  work  practice  standard 
requires  the  use  of  a  furan  warm  box 
formulation  that  does  not  include 
methanol  as  a  specific  ingredient.  The 
proposed  standard  for  furan  warm  box 
mold  and  core  making  lines  is  the  work 
practice  of  using  a  chemical  formulation 
which  does  not  contain  mrthann!  as  a 
specific  ingredient. 

MACT  for  phenolic  urethane  cold  box 
and  phenolic  urethane  nobake  binder 
system  formulation.  The  phenolic 
urethane  cold  box  and  phenolic 
urethane  nobake  systems  use  solvents 
that  may  contain  up  to  10  percent 
naphthalene  along  with  lesser  amounts 
of  cumene  and  xylene,  all  of  which  are 
HAP.  These  solvents  are  petroleum 
distillate  products.  The  only  emissions 
reduction  practice  used  for  these 
systems  is  the  use  of  a  formulation  with 
an  alternative  distillate  fraction,  termed 
naphthalene-depleted  solvent,  that 
contains  a  maximum  of  3  percent 
naphthalene  and  correspondingly  lesser 
amounts  of  cumene  and  xylene.  Iron 
and  steel  foundries  employ  439 
phenolic  urethane  cold  box  lines  and 
266  phenolic  urethane  nobake  lines.  At 
least  three  foundries  are  known  to  use 
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binder  chemicals  with  a  naphthalene- 
depleted  solvent. 

Considering  the  above  information, 
we  are  establishing  a  work  practice 
standard  as  the  new  source  MACTT  floor 
for  phenolic  urethane  cold  box/ 
phenolic  urethane  nobake  mold  and 
core  making  lines  This  proposed 
standard  requires  the  use  of  a 
formulation  with  naphthalene-depleted 
solvent.  Because  fewer  than  b  percent  of 
the  source.s  currently  use  naphthalene 
depleted  solvents,  the  MA(^  floor  for 
existing  source.s  is  the  use  of  the 
traditional  naphthalene  solvent,  which 
reflects  no  redurticn  in  emissions  of 
organic  HAP 

In  selecting  the  MACT  standard  for 
existing  sources,  we  also  examined  the 
costs  associated  with  requiring 
naphthalene-depleted  solvent 
formulations  of  phenolic  urethane  t nld 
box/  phenolic  urethane  nobake  binder 
systems  at  existing  sources  as  a  beyond- 
the-floor  control  option  .-^crording  to 
information  from  industry-  sources, 
these  solvents  are  available  at  a 
premium  of  3  to  5  cents  per  pound  over 
the  price  of  the  regular  solvent.  Using 
the  5  cents  per  pound  figure,  the  price 
increase  relates  to  a  cost  of  71  cents  per 
pound  of  naphthalene  reduced  in  the 
solvent  (from  10  to  3  percent).  By  our 
estimate,  9  percent  of  the  naphthalene 
evaporates  during  mold  or  core  making: 
thus,  the  cost  to  reduce  naphthalene 
emissions  would  be  $7,94  per  pound,  or 
$15,900  per  ton. 

Our  cost  estimate  is  made  assuming 
that  enough  naphthalene-depleted 
solvent  is  available  to  supply  all  major 
source  foundries  The  phenolic  urethane 
cold  box  and  phenolic  urethane  nobake 
binder  systems  are  the  primarv  binder 
systems  used  by  foundries,  especially 
high  production  foundries  likely  to  be 
major  sources  of  HAP  emissions. 
Therefore,  the  availability  of  an 
adequate  supply  of  naphthalene- 
depleted  solvent  is  a  significant 
concern.  The  availability  question 
cannot  be  answered  without  additional 
input  from  the  foundrv-  industry  and  its 
suppliers  and.  therefore,  we  invite 
comment  on  this  issue. 

Based  cm  the  tentative  assumption 
that  an  adequate  supply  of  naphthalene- 
depleted  solvent  is  available,  we 
propose  to  establish  a  work  practice 
standard  requiring  the  use  of 
naphthalene-depleted  solvent  in  all 
phenolic  urethane  cold  box  and 
phenolir  urethane  nobake  binder 
formulations  for  both  new  and  existing 
mold  and  core  making  lines. 

MACT  for  other  chemical  binder 
systems,  the  HAP  content  of  systems 
other  than  the  furan  warm  box!  phenolic 
urethane  cold  box.  and  phenolic 


urethane  nobake  systems  cannot  be 
systematically  reduced  or  eliminated 
because  the  quality  of  the  cast  part  or 
some  required  feature  of  the  mold  or 
core,  such  as  strength,  speed  of  curing, 
and  shelf  life  cannot  otherwise  be 
maintained.  Therefore,  the  new  and 
existing  MACT  floors  for  mold  and  core 
making  lines  using  chemical  binder 
systems  other  than  the  furan  warm  box, 
phenolic  urethane  cold  box,  and 
phenolic  urethane  nobake  systems  are 
no  change  in  formulation,  reflecting  no 
reduction  in  HAP  emissions.  However, 
there  may  be  instances  where  reduced- 
HAP  binder  formulations  may  be 
suitable  for  a  given  foundrv's  mold  and 
core  making  line  based  on  the  type  of 
casting.s  produced  Additionally,  new 
binder  formulations  are  constantly  being 
developed,  and  manv  of  these  have 
reduced  HAP  content  Therefore,  we 
believe  that  a  work  practice  standard 
that  requires  an  initial  evaluation  of 
available  binder  systems,  and 
alternative  binder  formulations  to 
identify  applicable  binder  systems  or 
formulations  that  reduc  e  HAP  emissions 
are  warranted,  .^s  proposed,  a  foundry 
operator  must  either  adopt  a  reduced- 
HAP  binder  system  or  provide  technical 
and  or  economic  rationale  as  to  why  the 
currently  available  alternative  systems 
are  inappropriate  for  their  foundry.  The 
binder  system  evaluation  report  is 
required  to  be  updated  each  permit 
renewal  period.  As  this  requirement  is 
considered  to  be  beyond  the  floor,  costs 
may  be  considered  when  evaluating 
alternative  binder  systems  or 
formulations. 

MACT  for  mold  and  core  coating.  The 
H.'\P  emissions  arise  during  the 
e\  aporation  of  liquid  components  after 
application  of  the  coating  material.  The 
two  emissions  reduction  measures 
employed  are  the  light-off  procedure 
and  the  use  of  a  coating  formulation 
with  no  HAP  in  the  liquid  component 
(the  solid  component  may  contain 
chromite.  for  example,  but  we  do  not 
expect  this  component  to  be  emitted). 
Although  we  have  no  specific  data  on 
emissions  from  the  light-off  procedure, 
reductions  cannot  be  greater  than  those 
achieved  by  elimmatint;  HAP  from  the 
formulation.  Coatings  based  on  water  or 
non-HAP  alcohols  are  used  in  1,145  (86 
percent)  of  the  1.335  mold  and  core 
making  lines.  By  comparison.  29  lines 
use  methanol  and  there  are  161  lines 
that  use  an  unidentified  alcohol  or  an 
unidentified  substance  that  may  or  may 
not  be  a  H.A.P  .Mthough  we  have  no 
definitive  information  regarding 
possible  substitutions  for  these 
unidentified  substances,  the 
predominance  of  lines  that  use 


formulations  without  HAP  strongly 
suggests  that  substitutions  can  be  made. 
Therefore,  we  are  establishing  a  work 
practice  standard  as  the  MACT  floor  for 
HAP  emissions  from  mold  and  core 
making  lines  at  existing  mold  and  core 
coating  departments.  This  standard 
would  require  use  of  coating 
formulations  that  do  not  contain  HAP  as 
a  specific  ingredient  in  the  liquid 
component.  Since  no  more  stringent 
measure  of  emissions  reductions  exist, 
we  choose  the  work  practice  of  using 
coating  formulations  that  contain  no 
HAP  in  the  liquid  component  as  a 
specific  ingredient  as  the  standard  for 
both  new  and  existing  mold  and  core 
making  lines.  We  request  comment  on 
the  availability  and  feasibility  of  coating 
formulations  that  contain  no  HAP  in  the 
liquid  component  for  all  mold  and  core 
coating  applications. 

F.  How  Did  We  Select  the  Proposed 
Initial  Compliance  Requirements? 

We  selected  initial  compliance 
requirements  that  will: 

•  Establish  compliance  with 
emissions  limits, 

•  Determine  operating  limits  on 
capture  systems  and  control  devices  that 
will  be  used  to  demonstrate  continuous 
compliance  with  emissions  limits,  and 

•  Confirm  that  equipment,  materials, 
and  procedures  are  in  place  that  will 
provide  compliance  with  work  practice 
standards. 

The  proposed  rule  would  require  a 
performance  test  for  each  emissions 
source  subject  to  a  PM  or  triethylamine 
emissions  limit  to  demonstrate  initial 
compliance.  Foundries  would  be 
required  to  measure  PM  using  EPA 
Method  5  (or  variations)  and 
triethylamine  using  Method  18  (40  CFR 
part  60.  appendix  A).  We  would  also 
require  that  operating  limits  for 
parameters  relevant  to  control  device 
performance  be  determined  during  the 
initial  compliance  test  to  ensure  that  the 
control  devices  operate  properly  on  a 
continuing  basis.  All  operating  limits 
must  be  established  during  a 
performance  test  that  demonstrates 
compliance  with  the  applicable 
emissions  limit.  During  Method  5 
performance  tests  for  PM.  operating 
limits  must  be  established  for  pressure 
drop  and  scrubber  water  flowTate  for 
wet  scrubbers.  During  Method  18 
performance  tests  for  triethylamine. 
operating  limits  must  be  established  for 
scrubbing  liquid  flowTate  and 
blowdown  pH  for  wet  scrubbers  or 
combustion  temperature  for  thermal 
oxidizers.  Operating  limits  for  capture 
systems  would  be  established  in  the 
d&M  plan. 
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Foundries  using  CEMS  would  be 
required  to  conduct  performance 
evaluations,  followed  by  a  performance 
test  comprised  of  3  continuous  hours  of 
measurements.  Operating  limits  would 
not  apply  to  control  devices  equipped 
with  CSIMS  because  emissions  would  be 
directly  measured. 

Initial  compliance  with  the  various 
work  practice  standards  is  achieved 
through  submission  of  written  plans, 
establishment  of  the  practices,  and 
certification  of  such  in  the  notification 
of  compliance. 

G.  How  Did  We  Select  the  Proposed 
Continuous  Compliance  Requirements? 

We  selected  continuous  compliance 
requirements  that  will; 

•  Periodically  confirm  compliance 
with  emissions  limits  through 
performance  testing, 

•  Verify  that  control  devices  are 
operating  in  a  manner  that  provides 
compliance  with  the  emissions  limits, 
and 

•  Maintain  the  use  of  equipment, 
materials,  and  procedures  that  are 
required  to  provide  compliance  with 
work  practice  standards. 

We  chose  a  periodic  performance 
testing  schedule  which  is  consistent 
with  current  permit  requirements.  We 
consulted  with  several  States  on  how 
they  were  implementing  title  V 
permitting  requirements  for 
performance  tests.  In  general, 
performance  tests  are  repeated  every  2.5 
to  5  years,  depending  on  the  size  of  the 
source.  Consequently,  we  decided  that 
performance  tests  should  be  repeated 
every  5  years. 

We  also  developed  procedures  to 
ensure  that  control  equipment  is 
operating  properly  on  a  continuous 
basis.  When  baghouses  are  used,  the 
alarm  for  the  a  bag  leak  detection  system 
must  not  sound  for  more  than  5  percent 
of  the  time  in  any  semiannual  reporting 
period.  Wet  scrubbers  controlling  PM 
emissions  must  be  monitored  for 
pressure  drop  and  scrubber  water 
flowrate,  which  must  not  fall  below  the 
limits  established  during  the 
performance  test.  Wet  acid  scrubbers 
used  for  triethylamine  emissions  control 
must  be  monitored  for  scrubber  liquid 
flowrate  and  blowdown  pH;  the  flowrate 
must  not  fall  below  the  limit  established 
during  the  performance  tost,  and  the  pH 
must  not  rise  above  the  limit  established 
during  the  performance  test.  For 
afterburners  used  for  triethylamine 
emissions  control,  the  combustion  zone 
temperature  must  not  fall  below  the 
level  determined  during  the 
performance  test.  Foundries  would  be 
allowed  to  select  site-specific  operating 
parameters  to  monitor  for  capture 


systems.  The  proposed  rule  also 
includes  inspection  and  maintenance 
requirements  for  CPMS. 

We  also  developed  procedures  to 
ensure  that  the  work  practice  standards 
are  met.  The  scrap  specification  and 
inspection  program  would  be  verified 
through  written  scrap  specifications  and 
maintaining  appropriate  records  of  the 
scrap  inspections.  Mold  vent  offgas 
ignition  must  be  routinely  verified.  All 
work  practice  standards  regarding  limits 
on  the  coating  and  binder  formulations 
for  mold  and  core  making  would  be 
verified  by  maintaining  appropriate 
records. 

H.  How  Did  We  Select  the  Proposed 
Notification.  Recordkeeping,  and 
Reporting  Requirements? 

We  selected  the  proposed  notification, 
recordkeeping,  and  reporting 
requirements  to  be  consistent  with  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A).  These  requirements 
are  necessary  and  sufficient  to 
demonstrate  initial  and  continuous 
compliance. 

IV.  Sunnii<ir\  of  Kii\  ironmrnlal    Kiif'rtjv, 
and  Ecunumic  Impacts 

A   What  Are  the  Air  QuaUty  Impacts? 

Most  iron  and  steel  foundries  have 
had  emissions  controls  in  place  for 
many  years  similar  to  those  we  are 
proposing  to  require.  The  primary 
impact  of  the  PM  standards  will  be  to 
require  cupolas  that  are  currently  using 
venturi  scrubbers  to  control  emissions 
more  effectively,  most  likely  by 
replacing  the  scrubbers  with  baghouses. 
We  project  that  these  controls  would 
reduce  metal  HAP  emissions  by  about 
120  tpy. 

Establishment  of  a  standard  of  1  ppmv 
triethylamine  emissions  limitation 
would  result  in  triethylamine  emissions 
reductions  of  146  tpy  from  the  two 
foundries  that  do  not  presently  control 
emissions:  the  VOC  limit  would  result 
in  additional  organic  HAP  emissions 
reductions  of  4  tpy  from  two  foundries 
that  do  not  presently  control  these 
emissions  from  cupolas.  The  EPA 
believes  that  a  requirement  for  non-HAP 
coating  formulations,  methanol-free 
binder  system  formulations  for  furan 
warm  box  binder  systems,  naphthalene- 
depleted  solvents,  and  reduced-HAP 
binder  system  formulations  would 
reduce  organic  HAP  emissions  by  as 
much  as  790  tpy 

Overall,  we  expect  the  proposed 
standards  to  reduce  HAP  emissions  by 
over  900  tpy — a  40  percent  reduction 
from  the  current  level  of  nationwide 
HAP  emissions  from  iron  and  steel 
foundries  Concurrent  with  the 


reduction  in  HAP  emissions,  the 
proposed  NESHAP  is  also  expected  to 
reduce  PM  and  VOC  emissions  by  3,600 
tpy. 

B.  What  Are  the  Cost  Impacts? 

The  nationwide  total  annualized  cost 
of  the  proposed  rule,  including 
monitoring,  recordkeeping,  and 
reporting  would  be  $21.7  million.  This 
cost  includes  the  annualized  cost  of 
capital  and  the  annual  operating  and 
maintenance  costs  for  supplies,  control 
equipment,  monitoring  devices,  and 
recordkeeping  media.  The  nationwide 
total  capital  cost  of  the  proposed  rule 
would  be  $141  million. 

The  capital  costs  associated  with  the 
proposed  rule  are  primarily  due  to  the 
costs  of  installing  modular  pulse-jet 
baghouse  systems  to  control  emissions 
of  metal  HAP  and  PM  from  cupolas 
currently  controlled  using  venturi 
scrubbers  which  is  estimated  to  cost 
approximately  $110  million.  This 
capital  cost  estimate  includes  the  cost  of 
removing  the  venturi  scrubbers  and 
installing  modular  pulse-jet  baghouse 
systems.  Based  on  information  provided 
by  the  iron  and  steel  foundry  industry, 
we  used  a  retrofit  cost  factor  of  2.0  (i.e., 
the  cost  of  installing  a  baghouse  at  an 
existing  facility  was  estimated  to  be  2.0 
times  the  cost  of  installing  an  identical 
baghouse  at  a  new  facility).  This  retrofit 
cost  factor  is  considerably  higher  than 
the  typical  retrofit  costs  suggested  by 
the  literature  (typical  retrofit  cost  factors 
range  from  1.2  to  1.5).  We  request 
comments  and  supporting  data  on  the 
appropriateness  of  such  a  high  retrofit 
cost  factor. 

As  the  cost  of  operating  a  baghouse  is 
less  than  the  cost  of  operating  a  PM  wet 
scrubber  due  to  lower  energy 
consumption  (lower  pressure  drop)  of 
the  baghouse  system  and  the  avoidance 
nf  wastewater  treatment/disposal  costs, 
the  annual  operating  and  maintenance 
cost  of  the  proposed  rule  is  actually 
estimated  to  be  less  than  the  cost  of 
operating  the  current  control  equipment 
for  cupolas.  Therefore,  there  would  be  a 
net  savings  in  the  annual  operating  and 
maintenance  costs  for  baghouses  over 
venturi  scrubbers  of  roughly  $7  million. 
The  nationwide  total  annual  cost 
(including  capital  recovery)  for 
complying  with  the  PM  emission  limit 
for  cupolas  is  estimated  at  $2.9  million 
per  year. 

The  cost  impacts  would  also  include: 

•  The  cost  of  installing  and  operating 
baghouses  on  currently  uncontrolled 
electric  induction  furnaces: 

•  The  cost  of  installing  and  operating 
baghouses  on  currently  uncontrolled 
pouring  stations: 
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•  The  cost  of  installing  and  operating 
triethylamine  scrubbers  for  currently 
uncontrolled  triethylamine  cold  box 
mold  and  core  making  lines: 

•  The  additional  cost  of  using 
replacement  naphthalene-depleted 
solvent  in  sand  binder  chemicals; 

•  The  cost  of  installing  and  operating 
monitoring  equipment  [predominantly 
baghouse  leak  detectors  for  PM  sources) 
on  melting  furnace  exhaust  streams, 
pouring,  cooling,  and  shakeout  lines, 
triethylamine  scrubbers,  and  VOC 
afterburners;  and 

•  The  cost  of  electronic  and  paper 
recordkeeping  media. 

C.  What  Are  the  Economic  Impacts? 

We  conducted  a  detailed  assessment 
of  the  economic  impacts  associated  with 
the  proposed  rule.  The  compliance  costs 
associated  with  the  proposed  rule  are 
estimated  to  increase  the  price  of  iron 
and  steel  castings  by  less  than  0  1 
percent  with  domestic  production 
declining  bv  almost  8,000  tons  in 
aggregatt'  The  analysis  also  indicates  no 
impact  on  the  market  for  foundry  coke, 
which  is  used  by  cupolas  in  the 
production  of  iron  castings. 

Through  the  market  impacts 
dt'scribod  above,  the  proposed  rule 
would  have  distributional  impacts 
across  producers  and  consumers  of  iron 
and  steel  castings.  Consumers  are 
expected  to  incur  S13  .S  million  of  the 
overall  regulatory  burden  of  S21.7 
million  because  of  higher  prices  and 
forgone  consumption  Domestic 
producers  of  iron  and  steel  castings  are 
expected  to  experience  profit  losses  of 
$9.2  million  due  to  compliance  costs 
and  lower  output  levels,  while  foreign 
producers  would  experience  profit  gains 
of  $1  million  associated  with  the  higher 
prices.  For  more  information,  consult 
the  economic  impact  analysis 
supporting  the  proposed  rule  that  is 
available  in  the  docket. 

D.  What  Are  the  \'on-Air  Health. 
Environmental,  and  Energy  Impacts? 

The  proposed  rule  would  provide 
positive  secondary  environmental  and 
energy  impacts.  Primarily  due  to  the 
lower  energy  requirements  for  operating 
a  baghouse  versus  a  wet  scrubber,  the 
proposed  rule  is  projected  to  reduce 
annual  energy  consumption  by  130,000 
megawatt  hours  per  year.  This  would 
lead  to  reduced  nitrogen  oxides  and 
sulfur  oxides  emissions  from  power 
plants  of  roughly  230  tons  per  year  and 
490  tons  per  year,  respectively.  The 
replacement  of  wet  scrubbers  with 
baghouses  is  also  responsible  for  the 
jiroposed  rule's  estimated  14.6  billion 
gallons  per  year  reduction  in  water 
consumption  and  disposed  rates. 


Although  baghouses  have  slightly 
higher  dust  collection  efficiencies,  the 
dust  IS  collected  in  a  dry-  form  while  PM 
collected  using  a  wet  scrubber  contains 
Significant  water  even  after  dewaterine 
processes.  Therefore,  the  total  volume 
and  weight  of  solids  disposed  under  the 
proposed  rule  i.s  estimated  to  be 
approximately  the  same  as.  if  not  less 
than,  the  current  solid  waste  disposal 
rates.. 

V.  Solicitation  of  Comments  and  Public 
Participation 

We  seek  full  public  participation  in 
arriving  at  final  decisions  and  encourage 
comments  on  all  aspects  of  this  proposal 
from  interested  parties  \'ou  must 
submit  full  supporting  data  and  a 
detailed  analysis  with  your  conmients  to 
allow  us  to  make  the  best  use  of  them. 
Be  sure  to  direct  your  comments  to 
Docket  ID  .\o  CJAR-2002-0034  (see 
ADDRESSES), 

VI.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

UnHer  Executive  Order  1286b  (58  PR 
51735,  October  4.  1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  a  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

( 1 )  Have  an  annual  effect  on  the 
economy  of  Si 00  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  (Jrder. 

It  has  been  determined  that  the 
proposed  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 

B.  Papeni'ork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed  rule  will 
be  submitted  for  approval  to  OMB  under 


the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq  .\n  information  collection 
request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  2096.01).  and 
a  copy  may  be  obtained  from  Susan 
.'^ubv  by  mai!  a1  the  Office  of 
Environmental  Information.  Collection 
Strategies  Division  (2822T),  U.S.  EPA. 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  by  e-mail  at 
aubv.susan@epa.gov.  or  by  calling  (202) 
566-1672  A  copy  also  may  be 
downloaded  off  the  Internet  at  http:// 
M-MTv  epa  gov/icr  The  information 
requirements  are  ntit  effective  until 
OMB  approves  them. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63.  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 
NESHAP  These  recordkeeping  and 
reporting  requirements  are  specifically 
authorized  bv  section  112  of  the  CAA 
(42  L'.S.C.  7414).  All  information 
submitted  to  the  EPA  pursuant  to  the 
recordkeeping  and  reporting 
requirements  for  which  a  claim  of 
confidentiality  is  made  is  safeguarded 
according  to  Agency  policies  in  40  CFR 
part  2,  subpart  B. 

The  proposed  rule  would  require 
applicable  one-time  notifications 
required  by  the  General  Provisions  for 
each  affected  source.  As  required  by  the 
NESHAP  General  Provisions,  all  plants 
would  be  required  to  prepare  and 
operate  by  a  startup,  shutdown,  and 
malfunction  plan.  Plants  also  would  be 
required  to  prepare  an  OficM  plan  for 
capture  systems  and  control  devices:  a 
scrap  selection  and  inspection  plan:  and 
a  report  on  available  reduced-HAP 
binder  formulations.  Records  would  be 
required  to  demonstrate  continuous 
compliance  with  the  O&M  requirements 
for  capture  systems  and  control  devices 
and  requirements  for  monitoring 
systems.  Semiannual  compliance 
reports  also  are  required.  These  reports 
would  describe  any  deviation  from  the 
standards:  any  period  a  continuous 
monitoring  system  was  "out-of-control": 
or  any  startup.  shutdowTi.  or 
malfunction  event  where  actions  taken 
to  respond  were  consistent  with  startup, 
shutdown,  and  malfunction  plan.  If  no 
deviation  or  other  event  occurred,  only 
a  summary  report  would  be  required. 
Consistent  with  the  General  Provisions, 
if  actions  taken  in  response  to  a  startup, 
shutdown,  or  malfunction  event  are  not 
consistent  with  the  plan,  an  immediate 
report  must  be  submitted  within  2  days 
of  the  event  with  a  letter  report  7  days 
later. 

The  annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
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of  information  (averaged  over  the  first  3 
years  after  the  effective  date  of  the  final 
rule)  is  estimated  to  total  26.389  labor 
hours  per  year  at  a  total  annual  cost  of 
$2,884,840  including  labor,  capital,  and 
operation  and  maintenance. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verifying 
information;  adjust  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  respond  to  a  collection  of 
information;  search  existing  data 
sources;  complete  and  review  the 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  QMB 
control  number.  The  OMB  control 
number  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the  EPA's 
need  for  this  information,  the  accuracy 
of  the  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques.  Send  comments  on  the  ICR 
to  the  Director.  Collection  Strategies 
Division  (2822T).  U.S.  EPA  (2136).  1200 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW.. 
Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence.  Because  OMB  is 
required  to  make  a  decision  concerning 
the  ICR  between  30  and  60  days  after 
December  23.  2002,  a  comment  to  OMB 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  by  January  22.  2003. 
The  final  rule  will  respond  to  any  OMB 
or  public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

C.  Regulatory  Flexibility  Act  (RFA)  as 
Amended  by  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFAI.  5  use  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  the  proposed  rule  on  small  entities, 
small  entity  is  defined  as:  (1)  A  small 
business  according  to  the  U.S.  Small 
Business  Administration  size  standards 
for  NAICS  codes  331511  (Iron 
Foundries),  331512  (Steel  Investment 
Foundries),  and  331513  (Steel 
Foundries,  except  Investment)  of  500  or 
fewer  employees;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

In  accordance  with  the  RFA,  we 
conducted  an  assessment  of  the 
proposed  rule  on  small  businesses 
within  the  iron  and  steel  castings 
manufacturing  industry.  Based  on  SB  A 
size  definitions  for  the  affected 
industries  and  reported  sales  and    . 
employment  data,  we  identified  20  of 
the  63  companies  incurring  compliance 
costs  as  small  businesses.  These  small 
businesses  are  exjjected  to  incur  $4.7 
million  in  compliance  costs,  or  22 
percent  of  the  total  industry  compliance 
costs  of  $21.7  million.  Under  the 
proposed  rule,  the  mean  annual 
compliance  cost  as  a  share  of  sales  for 
small  businesses  is  0.64  percent,  and  the 
median  is  0.35  percent,  with  a  range  of 
0.03  to  2.36  percent.  We  estimate  that 
four  of  the  20  small  businesses  may 
experience  an  impact  greater  than  1 
percent  of  sales,  but  no  small  businesses 
will  experience  an  impact  greater  than 
3  percent  of  sales.  While  a  few  small 
firms  may  experience  initial  impacts 
greater  than  1  percent  of  sales,  no 
significant  impacts  on  their  viability  to 
continue  operations  and  remain 
profitable  are  expected.  See  Docket 
A-2000-34  for  more  information  on  the 
economic  analysis. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities.  I  certify  that  this  action  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Although  the  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  we  have  nonetheless  worked  to 
minimize  the  impact  of  the  proposed 
rule  on  small  entities,  consistent  with 
our  obligations  under  the  CAA.  We  have 
discussed  potential  impacts  and 
opportunities  for  emissions  reductions 
with  company  representatives,  and 


company  representatives  have  also 
attended  meetings  held  with  industry 
trade  associations  to  discuss  the 
proposed  rule.  We  continue  to  be 
interested  in  the  potential  impacts  of  the 
proposed  rule  on  small  entities  and 
welcome  comments  on  issues  related  to 
such  impacts. 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104—4.  establishes  requirements  for 
Federal  agencies  to  assess  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benpfit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements 

The  EPA  has  determined  that  the 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector  in  any  1  year.  The 
maximum  total  annual  cost  of  the 
proposed  rule  for  any  year  has  been 
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estimated  to  be  $6.8  million.  Thus, 
today's  proposed  rule  is  not  subject  to 
sections  202  and  205  of  the  UMRA.  In 
addition,  the  EPA  has  determined  that 
the  proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  it  contains  no  requirements  that 
apply  to  such  governments  or  impose 
obligations  upon  them.  Therefore, 
today's  proposed  rule  is  not  subject  to 
the  requirements  of  section  203  of  the 
UMRA. 

E.  Executive  Order  13132.  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountabio  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  The 
proposed  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  None  of  the 
affected  facilities  are  owned  or  operated 
by  State  governments  and  the  proposed 
rule  would  not  preempt  any  State  laws 
that  are  more  stringent.  In  addition,  the 
proposed  rule  is  required  by  statute  and, 
if  implemented,  will  not  impose  any 
substantial  direct  compliance  costs. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  the 
proposed  rule. 

F.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consuhation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  9,  2000)  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  in 
the  development  of  regulatory  policies 
on  matters  that  have  tribal 
implications.  "  The  proposed  rule  does 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  No  tribal 
governments  own  or  operate  iron  and 
steel  foundries.  The  proposed  rule  is 
required  by  statute  and  will  not  impose 
any  substantial  direct  compliance  costs. 


Thus.  Executive  Order  13175  does  not 
apply  to  the  proposed  rule. 

G.  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23,  1997)  applies  to  any  rule  that; 
(1)  Is  determined  to  be  "economically 
significant,"  as  defined  under  Executive 
Order  12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potfential  to 
influence  the  regulation.  The  proposed 
rule  is  not  subject  to  Executive  Order 
13045  because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks. 

H.  Executive  Order  13211.  Actions  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

The  proposed  rule  is  not  subject  to 
Executive  Order  13211  (66  FR  28355. 
May  22,  2001)  because  it  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Pub.  L.  No.  104- 
113;  15  U.S.C.  272  note)  directs  EPA  to 
use  voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.^.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through 
annual  reports  to  the  OMB,  with 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

The  proposed  rule  involves  technical 
standards.  The  EPA  proposes  in  the 
proposed  rule  to  use  EPA  Methods  1, 


lA.  2,  2A.  2C,  2D,  2F,  2G.  3.  3A.  3B.  4, 
5.  5D.  and  18  in  40  CFR  part  60. 
appendix  A.  Consistent  with  the 
NTTAA.  EPA  conducted  searches  to 
identify  voluntary  consensus  standards 
in  addition  to  these  EPA  methods.  No 
applicable  voluntary  consensus 
standards  were  identified  for  EPA 
Methods  lA.  2A.  2D.  2F.  2G,  and  5D. 
The  search  cmd  review  results  have  been 
documented  and  are  placed  in  the 
docket  for  the  proposed  rule. 

The  search  for  emissions 
measurement  procedures  identified  17 
voluntary  consensus  standards 
applicable  to  the  proposed  rule.  The 
EPA  determined  that  14  of  these  17 
standards  were  impractical  alternatives 
to  EPA  test  methods  for  the  purposes  of 
the  proposed  rule.  Therefore,  EPA  does 
not  propose  to  adopt  these  standards 
today.  The  reasons  for  this 
determination  for  the  14  methods  are  in 
docket  for  the  proposed  rule. 

The  following  three  of  the  1 7 
voluntary  consensus  standards 
identified  in  this  search  were  not 
available  at  the  time  the  review  was 
conducted  for  the  purposes  of  this 
proposed  rule  because  they  are  under 
development  bv  a  voluntary  consensus 
body:  ASME/BSR  MFC  13M.  "Flow 
Measurement  bv  Velocity  Traverse."  for 
EPA  Method  2  (and  possibly  1);  ASME/ 
BSR  MFC  12M,  "Flow  in  Closed 
Conduits  Using  Multiport  Averaging 
Pitot  Primarv  Flowmeters,"  for  EPA 
Method  2;  and  ISO/DIS  12039. 
"Stationary  Source  Emissions — 
Determination  of  Carbon  Monoxide, 
Carbon  Dioxide,  and  Oxygen — 
Automated  Methods,"  for  EPA  Method' 
3A.  While  we  are  not  proposing  to 
include  these  three  voluntar>'  consensus 
standards  in  today's  proposal,  the  EPA 
will  consider  the  standards  when  final. 

The  EPA  takes  comment  on  the 
compliance  demonstration  requirements 
in  the  proposed  rule  and  specifically 
invites  the  public  to  identify 
potentially-applicable  voluntary' 
consensus  standards.  Commentors 
should  also  explain  why  the  proposed 
rule  should  adopt  these  voluntary 
consensus  standards  in  lieu  of  or  in 
addition  to  EPA's  standards.  Emissions 
test  methods  submitted  for  evaluation 
should  be  accompanied  with  a  basis  for 
the  recommendation,  including  method 
validation  data  and  the  procedure  used 
to  validate  the  candidate  method  (if  a 
method  other  than  Method  301 ,  40  CFR 
part  63.  appendix  A,  was  used). 

Section  63.7732  of  the  proposed  rule 
lists  the  EPA  test  methods  for  use  in 
emissions  tests.  Under  §  63.8  of  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  a  source  may  apply 
to  EPA  for  permission  to  use  alternative 
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EiiviniiuiitMital  pruUH.Uou.  Air 
pollution  control.  Hazardous 
substances,  Reporting  and 
recordkeeping  requirements. 

Dated:  Novf-nitH-r  Jt..  2(X)2. 
Christine  Todd  Whitman. 
Administrator 

For  the  reasons  stated  in  the 
preamble,  title  40.  chapter  I.  part  63  of 
the  CFR  is  proposed  to  be  amended  as 

f,,llnvvs 

PART  h.*      lAMENDtD] 

1    1  ric  .luuim  It)  I  i(<iiii)n  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  el  seq. 

2.  Part  63  is  amended  by  adding 
subpart  EEEEE  to  read  as  follows: 

Subpart  EEEEE     National  Emission 

StandtHds  for  Hn/arclotjs  Air  Pollutants 

hir  lrf)f<  and  StPfM  Foundries 

bee. 

What  This  Subpart  (Uivers 

(>3  7t>8U     Whut  i.s  Iht!  purpose  ot  this 
subpart? 

63.7681  Am  I  subjetit  to  this  subpart? 

63.7682  What  parts  o(  my  fuuruirv  Hoes  this 
subpart  cover? 

63.7683  When  do  I  have  to  comply  with 
this  subpart? 

Emissions  Limitations 

63.76<JU     Wliat  umissiuns  limitalions  must  I 
metit? 

Work  Practice  Standards 

b3.77UU     What  work  practice  standards  must 
I  meet? 

Operation  and  Maintenance  Requirements 

63.7710     What  are  my  operation  and 
mainlHnanc  e  recniirpmnnls' 

General  Compliance  Requirements 

63.7720     What  are  my  general  requirements 
for  complying  with  this  siibpiirt? 

Initial  Compliance  Requirements 

63.773U     Rv  what  date  must  I  conduct 
performance  tests  or  other  initial 
complianf.e  demonstrations? 

63.7731  When  must  I  conduct  subsequent 
performance  tests? 

63.7732  What  test  methods  and  other 
pro<:edurHS  must  I  use  In  demonstrate 
initial  compliani  e  with  the  emissions 
limitalions? 

63.7733  What  procedures  must  I  use  to 
establish  operating  limits? 

63.7734  How  do  i  demonstrate  initial 
compliance  with  the  emissions 
limitalions  thai  apply  to  me? 

63.7735  How  do  I  demonstrate  initial 
compliance  with  the  work  practice 
standards  that  apply  to  me? 


63.7736     How  do  I  demonstrate  initial 
compliance  with  the  operation  and 
maintenance  requirements  that  apply  t(i 
me? 

Continuous  Compliance  Requirements 

63.774U     What  arc  inv  indniloriug 
re<iuiremenls? 

63.7741  What  are  the  installation. 
operatif)n,  and  maintenance 
requirements  for  my  monitors? 

63.7742  How  do  I  monitor  ^nd  t  ()llet:t  data 
to  demonstrate  continuous  compliance? 

63.7743  How  do  I  demonstrate  continuous 
compliance  with  the  emissions 
limitations  that  apply  to  me? 

63.7744  How  do  I  demonstrate  continuous 
.compliance  with  the  work  practice 
standards  that  apply  to  me? 

63.7745  How  do  I  demonstrate  continuous 
compliance  with  the  operation  and 
maintenance  requirements  that  apply  to 
me? 

63.7746  What  other  requirements  must  I 
meet  to  demonstrate  continuous 
compliance'' 

Notifications.  Reports,  and  Records 

("i3.7750    What  notifications  must  I  submit 
and  when? 

63.7751  What  reports  must  I  submit  and 
when? 

63.7752  What  records  must  I  keep? 

63.7753  In  what  form  and  for  how  long 
must  I  keep  mv  rei ords? 

Other  Requirements  and  Information 

63.7760  What  parts  of  the  l^jneral 
Provisions  apply  to  me? 

63.7761  Who  implements  and  enforces  this 
subpart? 

63.7762  What  definitions  apply  to  this 
subpart? 

Tables  to  Subpart  EEKEE  of  Part  63 
Table  1  to  Subpart  EEEEE  of  Part  63— 
Applicability  of  General  Provisions  to 
.Subpart  EEEEF 

What  Thiv  ^^ohji.n  t  t  n\  ims 

§63.7680     What  is  th»'  purpose  ot  this 
subpart^ 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  iron  and  steel 
foundries.  This  subpart  also  establishes 
requirements  to  demonstrate  initial  and 
continuous  compliance  with  the 
emissions  limitations,  work  practice 
standards,  emd  operation  and 
maintenance  requirements  in  this 
subpart 

§63.76<Jl     Am  i  subiect  to  this  subpart  ? 

You  are  subject  to  this  subpart  if  you 
own  or  operate  an  iron  and  steel 
foundry  that  is  (or  is  part  of)  a  major 
source  of  hazardous  air  pollutant  (HAP) 
emissions  on  the  first  compliance  date 
that  applies  to  you.  Your  iron  and  steel 
foundry  is  a  major  source  of  HAP  if  it 
emits  or  has  the  potential  to  emit  any 
single  HAP  at  a  rate  of  10  tons  or  more 


per  year  or  any  combination  of  HAP  at 
a  rate  of  25  tons  or  more  per  year. 

§63  7682      What  parts  of  my  fo.jndrv  does 
this  subpart  cover? 

(a)  This  subpart  applies  to  each  new 
or  existing  affected  source  at  your  iron 
and  steel  foundry. 

(b)  Affected  sources  covered  by  this 
subpart  are  each  new  or  existing  metal 
casting  department  and  each  new  or 
exi.sting  mold  and  core  making 
department  at  your  iron  and  steel 
foundry. 

(c)  This  subpart  covers  emissions 
from  each  metal  melting  furnace,  scrap 
preheater.  pouring  area,  pouring  station, 
and  pouring,  cooling,  and  shakeout  line 
in  a  new  or  existing  metal  casting 
department  and  each  mold  and  core 
making  line  and  mold  and  core  coating 
line  in  a  new  or  existing  mold  and  core 
making  department. 

(d)  An  affected  source  at  your  iron 
and  steel  foundry  is  existing  if  you 
commenced  construction  or 
reconstruction  of  the  affected  source  on 
or  before  December  23,  2003. 

(e)  An  affected  source  at  your  iron  and 
steel  foundry  is  new  if  you  commence 
construction  or  reconstruction  of  the 
affected  source  after  December  23.  2002. 
An  affected  source  is  reconstructed  if  it 
meets  the  definition  of  "reconstruction" 
in  *i  63.2. 

§63.7683     Whf>n  do  I  have  to  comply  with 
this  subpart ' 

(a)  For  each  existing  affected  source, 
you  must  comply  with  each  emissions 
limitation,  work  practice  standard,  and 
operation  and  maintenance  requirement 
in  this  subpart  that  applies  to  vou  no 
later  than  [3  YEARS  AFTER  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
IN  THE  Federal  Register). 

(b)  For  each  new  affected  source  for 
which  its  initial  startup  date  is  on  or 
before  (DATE  OF  PUBLICATION  OF 
THE  FINAL  RULE  IN  THE  Federal 
Register),  you  must  comply  with  each 
emissions  limitation,  worl  practice 
standard,  and  operation  and 
maintenance  requirement  in  this 
subpart  that  applies  to  you  by  )DATE 
OF  PUBLICATION  f  W  THK  FINAL 
RULE  IN  THE  Fed.ial  K.m.ster). 

(c)  For  each  new  alfected  source  for 
which  its  initial  startup  date  is  after 
IDATE  OF  PUBLICATION  OF  THE 
FINAL  RULE  IN  THE  Federal  Register), 
you  must  comply  with  f.u  li  tinissions 
limitation,  work  practice  standard,  and 
operation  and  maintenance  requirement 
in  this  subpart  that  applies  to  you  upon 
initial  startup. 

(d)  If  your  iron  and  steel  foundry  is  an 
area  source  that  becomes  a  major  source  . 
of  HAP.  you  must  meet  the 
requirements  of  §  63.6(c)(5). 
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(e)  You  must  meet  the  notification 
and  schedule  requirements  in  §  63.7750. 
Note  that  several  of  these  notifications 
must  be  submitted  before  the 
compliance  date  for  your  affected 

miurr-p 

Kmissions  Limitations 

§  63  7690     What  emissions  limitations  must 
I  meef 

(a)  You  must  meet  each  emissions 
limit  in  paragraphs  (a)(1)  through  (8)  of 
this  section  that  applies  to  you. 

(1)  You  must  control  emissions  of 
particulate  matter  from  a  metal  melting 
furnace  or  scrap  preheater  at  an  existing 
metal  casting  department  to  a  level  that 
does  not  exceed  0.005  grains  per  dry 
standard  cubic  foot  (gr/dscf). 

(2)  You  must  control  emissions  of 
particulate  matter  from  a  metal  melting 
furnace  or  scrap  preheater  at  a  new 
metal  casting  department  to  a  level  that 
does  not  exceed  0.001  gr/dscf. 

(3)  You  must  control  emissions  of 
particulate  matter  ft-om  a  pouring  station 
at  an  existing  metal  casting  department 
to  a  level  that  does  not  exceed  0.010  gr/ 
dscf. 

(4)  You  must  control  emissions  of 
particulate  matter  ft-om  a  pouring  area  or 
pouring  station  at  a  new  metal  casting 
department  to  a  level  that  does  not 
exceed  0.002  gr/dscf. 

(5)  You  must  control  emissions  of 
carbon  monoxide  from  a  cupola  at  a 
new  or  existing  metal  casting 
department  to  a  level  that  does  not 
exceed  200  parts  per  million  by  volume 
(ppmv). 

(6)  You  must  reduce  emissions  of 
volatile  organic  compounds  from  a 
scrap  preheater  at  a  new  or  existing 
metal  casting  depculment  by  98  percent 
by  weight  or  to  a  level  that  does  not 
exceed  20  ppmv  as  propane. 

(7)  You  must  reduce  emissions  of 
volatile  organic  compounds  from  all 
pouring,  cooling,  and  shakeout  lines  at 
a  new  metal  casting  department,  on  a 
flow-weighted  average  basis,  by  98 
percent  by  weight  or  to  a  level  that  does 
not  exceed  20  ppmv  as  propane. 

(8)  You  must  reduce  emissions  of 
triethylamine  from  a  triethylamine  cold 
box  mold  or  core  making  line  at  a  new 
or  existing  mold  and  core  making 
department  to  a  level  that  does  not 
exceed  1  ppmv. 

(b)  You  must  meet  each  operating 
limit  in  paragraphs  (b)(1)  through  (6)  of 
this  section  that  applies  to  you. 

(1)  For  each  emissions  source  subject 
to  an  emissions  limit  under  paragraph 
(a)  of  this  section,  you  must  capture  and 
vent  emissions  through  a  capture  system 
that  maintains  a  face  velocity  of  at  least" 
200  feet  per  minute.  You  must  operate 


each  capture  system  at  or  above  the 
lowest  value  or  settings  established  as 
operating  limits  in  your  operation  and 
maintenance  plan. 

(2)  You  must  operate  each  baghouse 
applied  to  emissions  from  a  metal 
melting  furnace,  scrap  preheater, 
pouring  area  or  pouring  station  subject 
to  an  emissions  limit  for  particulate 
matter  in  paragraphs  (a)(1)  through  (4) 
of  this  section  such  that  the  alarm  on 
each  bag  leak  detection  system  does  not 
activate  for  more  than  5  percent  of  the 
total  operating  time  in  any  semiannual 
reporting  period. 

(3)  You  must  operate  each  wet 
scrubber  applied  to  emissions  from  a 
metal  melting  furnace,  scrap  preheater, 
pouring  area  or  pouring  station  subject 
to  an  emissions  limit  for  particulate 
matter  in  paragraphs  (a)(1)  through  (4) 
of  this  section  such  that  the  3-hour 
average  pressure  drop  and  scrubber 
water  flowrate  does  not  fall  below  the 
minimum  levels  established  during  the 
initial  performance  test. 

(4)  You  must  operate  each  combustion 
device  applied  to  emissions  from  a 
triethylamine  cold  box  mold  or  core 
making  line  subject  to  the  emissions 
limit  for  triethylamine  in  paragraph 
(a)(8)  of  this  section,  such  that  the  3- 
hour  average  combustion  zone 
temperature  does  not  fall  below  the 
minimum  level  established  during  the 
initial  performance  test. 

(5)  You  must  operate  each  wet  acid 
scrubber  applied  to  emissions  from  a 
cold  box  mold  or  core  making  line 
subject  to  the  emissions  limit  for 
triethylamine  in  paragraph  (a)(8)  of  this 
section  such  that: 

(i)  The  3-hour  average  scrubbing 
liquid  flowrate  does  not  fall  below  the 
minimum  level  established  during  the 
initial  performance  test;  and 

(ii)  The  3-hour  average  pH  of  the 
scrubber  blowdown  does  not  exceed  the 
maximum  level  established  during  the 
initial  performance  test. 

(c)  If  you  use  a  control  device  other 
than  a  baghouse.  wet  scrubber,  or 
combustion  device,  you  must  prepare 
and  submit  a  monitoring  plan 
containing  the  information  listed  in 
paragraphs  (c)(1)  through  (5)  of  this 
section.  The  monitoring  plan  is  subject 
to  approval  by  the  Administrator. 

(1)  A  description  of  the  device; 

(2)  Test  results  collected  in 
accordance  with  §63.7732  verifying  the 
performance  of  the  device  for  reducing 
emissions  of  particulate  matter,  total 
gaseous  non-methane  organics.  volatile 
organic  compounds,  or  triethylamine  to 
the  atmosphere  to  the  levels  required  by 
this  subpart; 


(3)  A  copy  of  the  operation  and 
maintenance  plan  required  by 

§  63.7710(b); 

(4)  A  list  of  appropriate  operating 
parameters  that  will  be  monitored  to 
maintain  continuous  compliance  with 
the  applicable  emissions  limitation(s); 
and 

(5)  Operating  parameter  limits  based 
on  monitoring  data  collected  during  the 
performance  test 

Work  Practice  Standdrds 

§63  7700     What  work  practice  sianoaras 

must  I  meei^ 

laj  ■!  ou  must  prepare  and  operate  at 
all  times  according  to  a  written  plan  for 
the  selection  and  inspection  of  iron  and 
steel  scrap  to  minimize,  to  the  extent 
practicable,  the  amount  of  organics  and 
HAP  metals  in  the  charge  materials  used 
by  the  metal  casting  department.  A  copy 
of  the  plan  must  be  kept  onsite  and 
readily  available  to  all  plant  personnel 
with  purchase,  selection,  or  inspection 
duties.  Each  plan  must  include  the 
information  specified  in  paragraphs 
(a)(1)  through  (3)  of  this  section. 

(1)  Specifications  for  incoming  scrap 
including,  but  not  limited  to. 
restrictions  on  the  amount  of  free 
liquids,  grease,  oils,  painted  parts, 
plastic  parts,  lead  components,  and 
galvanized  materials.  You  must  provide 
each  scrap  vendor  a  copy  of  your 
specifications. 

(2)  Procedures  for  visual  inspection  of 
all  incoming  scrap  shipments  to  ensure 
the  materials  meet  the  specifications. 

(i)  The  inspection  procedures  must 
identify  the  location(s)  where 
inspections  are  to  be  performed  for  each 
type  of  shipment.  The  selected 
location(s)  must  provide  the  best 
vantage  point,  considering  worker 
safety,  for  visual  inspection, 

(ii)  The  inspection  procedures  must 
include  recordkeeping  requirements 
that  document  each  visual  inspection 
and  the  results. 

(iii)  The  inspection  procedures  must 
include  provisions  for  rejecting  or 
returning  entire  or  partial  scrap 
shipments  that  do  not  meet 
specifications  and  limiting  purchases 
from  vendors  whose  shipments  do  not 
meet  specifications. 

(3)  Procedures  to  ensure  that  no  oily 
turnings  are  included  in  foundr>'  returns 
used  as  part  of  the  furnace  charge 
material. 

(i)  The  procedures  must  include  daily 
visual  inspections  of  the  foundry 
returns  to  be  used  as  furnace  charge. 

(ii)  The  procedures  must  include 
recordkeeping  requirements  to 
document  the  daily  visual  inspection 
and  the  results. 
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(b)  For  each  pouring,  cooling,  and 
shaJceout  line  in  an  existing  metal 
casting  department  and  each  pouring 
area  in  a  new  or  existing  metal  casting 
department,  you  must  manually  ignite 
the  gases  from  each  mold  vent  that  do 
not  ignite  automatically. 

(c)  For  each  mold  or  core  making  line 
in  a  new  or  existing  mold  and  core 
making  department,  you  must  use  a 
coating  formulation  that  does  not 
contain  HAP  as  an  ingredient  of  the 
liquid  component  of  the  formulation. 

(d)  For  each  furan  warm  box  mold  or 
core  making  line  in  a  new  or  existing 
mold  and  core  making  department,  you 
must  use  a  binder  chemical  formulation 
that  contains  no  methanol  that  is 
specifically  a  part  of  the  formulation. 

(e)  For  each  phenolic  urethane  cold 
box  or  phenolic  urethane  nobake  mold 
or  core  making  line  in  a  new  or  existing 
mold  and  core  making  department,  you 
must  use  a  binder  chemical  formulation 
in  which  the  solvents  are  naphthalene- 
depleted.  Depletion  of  naphthalene 
must  not  be  accomplished  by 
substitution  of  naphthalene  with  other 
HAP 

(f)  For  each  mold  or  core  making  line 
in  a  new  or  existing  mold  or  core 
making  department  other  than  a  furan 
warm  box.  phenolic  urethane  cold  box, 
or  phenolic  urethane  nobake  mold  or 
core  making  line,  you  must: 

(1)  Conduct  a  study  to  evaluate  and 
identify  available  reduced-HAP  binder 
formulations  for  each  line:  and 

(2)  Adopt  reduced-HAP  binder 
formulations  for  each  line  unless  you 
demonstrate  in  your  report  that  all 
available  alternatives  are  technically  or 
economically  infeasible.  If  you  do  not 
adopt  a  reduced-HAP  binder 
formulation  for  a  line,  you  must  conduct 
a  study  to  evaluate  and  identify 
available  reducod-HAP  binder 
formulations  every  5  years  (at  permit 
renewal). 

(g)  As  provided  in  §  63.6(g).  you  may 
request  to  use  an  alternative  to  the  work 
practice  standards  in  paragraphs  (a) 
through  (f)  of  this  section. 

Operation  and  Mainft'nanrn 

§6.3   77  \Q      WhrtI  ,ir«'  my  op*".Ht'Or'  iX'O 
ma  in  ten  a  nee  'equirpnipnts? 

>.;,.V,  :..,...;.  i  6(e)(l)(i),  you 

must  always  op'  I  maintain  your 

affected  source,  including  air  pollution 
control  and  monitoring  equipment,  in  a 
manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions  at  least  to  the 
levels  required  by  this  subpart. 

(b)  You  must  prepare  and  operate  at 
all  times  according  to  a  written 


operation  and  maintenance  plan  for 
each  capture  and  collection  system  and 
control  device  for  an  emissions  source 
subject  to  an  emissions  limit  in 
§  63.7690(a).  Each  plan  must  contain  the 
elements  described  in  paragraphs  (b)(1) 
through  (3)  of  this  section. 

(1)  Monthly  inspections  of  the 
equipment  that  is  important  to  the 
performance  of  the  total  capture  system 
(i.e..  pressure  sensors,  dampers,  and 
damper  switches).  This  inspection  must 
include  observations  of  the  physical 
appearance  of  the  equipment  {p.g.. 
presence  of  holes  in  the  ductwork  or 
hoods,  flow  constrictions  caused  by 
dents  or  accumulated  dust  in  the 
duclwork.  and  fan  erosion).  The 
operation  and  maintenance  plan  must 
also  include  requirements  to  repair  the 
defect  or  deficiency  in  the  capture 
system  before  the  next  scheduled 
inspection. 

(2)  Operating  limits  for  each  capture 
system  for  an  emissions  source  subject 
to  an  emissions  limit  in  *»  63.7690(a). 
You  must  establish  the  operating  limits 
according  to  the  requirements  in 
paragraphs  (b)(2)(i)  through  (iii)  of  this 
section. 

(i)  Select  operating  limit  parameters 
appropriate  for  the  capture  system 
design  that  are  representative  and 
reliable  indicators  of  the  performance  of 
the  capture  system.  At  a  minimum,  you 
must  use  appropriate  operating  limit 
parameters  that  indicate  the  level  of  the 
ventilation  draft  and  damper  position 
settings  for  the  capture  system  when 
operating  to  collect  emissions,  including 
revised  settings  for  seasonal  variations. 
Appropriate  operating  limit  parameters 
for  ventilation  draft  include,  but  are  not 
limited  to;  volumetric  flowrate  through 
each  separately  ducted  hood,  total 
volumetric  flowrate  at  the  inlet  to  the 
control  device  to  which  the  capture 
system  is  vented,  fan  motor  amperage, 
or  static  pressure.  Any  parameter  for 
damper  position  setting  may  be  used 
that  indicates  the  duct  damper  position 
related  to  the  fully  open  setting. 

(ii)  For  each  operating  limit  parameter 
selected  in  paragraph  (b)(2)(i)  of  this 
section,  designate  the  value  or  setting 
for  the  parameter  at  which  the  capture 
system  operates  during  the  process 
operation.  If  your  operation  allows  for 
more  than  one  process  to  be  operating 
simultaneously,  designate  the  value  or 
setting  for  the  parameter  at  which  the 
capture  system  operates  during  each 
possible  configuration  that  you  may 
operate  [i.e..  the  operating  limits  with 
one  furnace  melting,  two  melting,  as 
applicable  to  your  plant). 

(iii)  Include  documentation  in  your 
plan  to  support  your  selection  of  the 
operating  limits  established  for  your 


capture  system.  This  documentation 
must  include  a  description  of  the 
capture  system  design,  a  description  of 
the  capture  system  operating  during 
production,  a  description  of  each 
selected  operating  limit  parameter,  a 
rationale  for  why  you  chose  the 
parameter,  a  description  of  the  method 
used  to  monitor  the  parameter  according 
to  the  requirements  of  §  63.7740(a),  and 
the  data  used  to  set  the  value  or  setting 
for  the  parameter  for  each  of  your 
process  configurations. 

(3)  Preventative  maintenance  plan  for 
each  control  device,  including  a 
preventative  maintenance  schedule  that 
is  consistent  with  the  manufacturer's 
instructions  for  routine  and  long-term 
maintenance. 

(4)  A  corrective  action  plan  for  each 
baghouse.  The  plan  must  include  the 
requirement  that,  in  the  event  a  bag  leak 
detection  system  alarm  is  triggered,  you 
must  initiate  corrective  action  to 
determine  the  cause  of  the  alarm  within 
1  hour  of  the  alarm,  initiate  corrective 
action  to  correct  the  cause  of  the 
problem  within  24  hours  of  the  alarm, 
and  complete  the  corrective  action  as 
soon  as  practicable.  Corrective  actions 
taken  may  include,  but  are  not  limited 
to: 

(i)  Inspecting  the  baghouse  for  air 
leaks,  torn  or  broken  bags  or  filter 
media,  or  any  other  condition  that  may 
cause  an  increase  in  emissions. 

(ii)  Sealing  off  defective  bags  or  filter 
media. 

(iii)  Replacing  defective  bags  or  filter 
media  or  otherwise  repairing  the  control 
device. 

(iv)  Sealing  off  a  defective  baghouse 
compartment. 

(v)  Cleaning  the  bag  leak  detection 
system  probe  or  otherwise  repairing  the 
bag  leak  detection  system. 

(vi)  Making  process  cheinges. 

(vii)  Shutting  down  the  process 
producing  the  particulate  matter 
emissions 

(.••iirral  (  DrnpliHiii  f  Ki'()uitt'niiuil.s 

§63  7720     What  are  my  general 
requirements  for  complying  with  this 
subpart '' 

(a)  You  must  be  in  compliance  with 
the  emissions  limitations,  work  practice 
standards,  and  operation  and 
maintenance  requirements  in  this 
subpart  at  all  times,  except  during 
periods  of  startup,  shutdown,  or 
malfunction. 

(b)  During  the  period  between  the' 
compliance  date  specified  for  your 
affected  source  in  §63.7683  and  the  date 
upon  which  continuous  monitoring 
systems  have  been  installed  and  verified 
operational  and  any  applicable 
operating  limits  have  been  set,  you  must 
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maintain  a  log  detailing  the  operation 
.iud  maintenance  of  the  process  and 
emis.siuns  control  equipment 

(c)  You  must  develop  and  implement 
a  written  startup,  shutddwn.  and 
malfunction  plan  according  to  the 
[irnvisions  in  §  63.6(e)(3). 

Initial  Compliance  Requirements 

§  63.7730     By  what  date  must  I  conduct 
performance  tests  or  other  Initial 
compliance  demonstrations? 

,ii  .Xs  nnjuired  bv  t*  b.i  '■(a)(2l.  vou 
must  conduct  d  performance  test  within 
1  HO  calendar  days  of  the  compliance 
date  that  is  specified  in  ^  63.7683  for 
your  affected  source  to  demonstrate 
initial  compliance  with  each  emissions 
limitatHui  in  ^  63  7690  that  applies  to 
you. 

(b)  For  each  work  practu  e  standard  in 
^  63.7700  and  each  operation  and 
maintenance  requin^ment  in  ^63.7710 
that  applies  to  you  where  initial 
compliance  is  not  demonstrated  using  a 
performance  test,  vou  must  demonstrate 
initial  compliance  within  30  calendar 
days  after  the  compliance  date  that  is 
specified  for  your  eiffected  source  in 
§63.7683. 

(c)  If  you  commenced  construction  or 
reconstruction  between  December  23, 
2002  and  (DATE  OF  PUBLICATION  OF 
THE.  Fl.NAl.  RULE  IN  THE  Federal 
Register],  you  must  demonstrate  initial 
compliance  with  either  the  proposed 
emissions  limit  or  the  promulgated 
emissions  limit  no  later  than  [IHO 
CALENDAR  DAYS  AFTER  THE  DATE 
OF  PUBLICATION  OF  THE  FINAL 
RULE  IN  THE  Federal  Register!    ir  n<> 
later  than  180  calendar  days  after 
startup  of  the  source,  whichever  is  later, 
according  to  §  63.7(a)(2)(ix). 

(d)  If  you  commenced  construction  or 
reconstruction  between  December  23. 
2002  and  [D.-\TE  OF  PrBLICATION  f)F 
THE  FINAL  RULE  IN  THE  Federal 
Rei;i.ster),  and  you  chose  to  comply  with 
th''  [inijinsf'd  emissions  limit  when 
demtinstrating  initial  comphance,  you 
must  conduct  a  second  performance  test 
to  demonstrate  compliance  with  the 
promulgated  emissions  limit  bv  [3 
YEARS  AND  180  CALENDAR  DAYS 
AFTER  THE  DATE  OF  PUBLK.ATION 
OF  THE  FINAL  RULE  IN  THE  Federal 
Rpgister]  or  after  startup  of  the  source. 

w  hi(  hever  is  later,  according  to 
^  63.7(a)(2)(Lx). 

§  63-7731     When  must  I  conduct 
subsequent  performance  tests? 

")   111  inu^!  (  onduct  subsequent 
performance  tests  to  demonstrate 
compliance  with  all  applicable 
emissions  limitations  in  §63.7690  for 
your  affected  source  no  less  frequentlv 
than  every  5  years. 


§63.7732    What  test  methods  and  other 
procedures  must  I  use  to  demonstrate 
Initial  compliance  with  the  emissions 
limitations? 

(aj  You  must  conduct  each 
performanc  e  test  that  applies  to  your 
affected  source  according  to  the 
requirements  in  §  63.7(eKl)  and  the 
conditions  specified  in  paragraphs  (b) 
through  (d)  of  this  set:tU)n. 

(b)  To  (determine  compliance  with  the 
applicable  emissions  limit  for 
particulate  matter  in  ^  63.7690(a)(1) 
through  (4)  for  a  metal  melting  furnace, 
scrap  preheater.  pouring  station,  or 
pouring  area,  vou  must  follow  the  test 
methods  and  procedures  specified  in 
paragraphs  (bj(l !  through  (fv  of  this 
section 

(1)  Determine  the  concentration  of 
particulate  matter  according  to  the  test 
methods  in  appendix  A  to  part  60  of  this 
chapter  that  are  specified  in  paragraphs 
ibj(l)(ij  through  iv!  of  this  section. 

(i)  Method  1  or  lA  to  select  sampling 
port  locations  and  the  number  of 
traverse  points  in  each  stack  or  duct. 
Sampling  sites  must  be  located  at  the 
outlet  of  the  control  device  (or  at  the 
outlet  of  the  emissions  source  if  no 
control  device  is  present]  prior  to  any 
releases  to  the  atmosphere. 

(ii)  Method  2,  2A.  2C,  2D,  2F,  or  2G 
to  determine  the  volumetric  flowrate  of 
the  stack  gas 

(iii)  Method  ■!   3A.  or  3B  to  determine 
the  dry  molecular  weight  of  the  stack 
gas. 

(iv)  Method  4  to  determine  the 
moisture  content  of  the  stack  gas. 

(v)  Method  5.  5B.  5D.  5F,  or  51,  as 
applicable,  to  determine  the 
concentration  of  particulate  matter. 

(2)  Collect  a  minimum  sample  volume 
of  60  drv  standard  cubic  feet  of  gas 
during  each  particulate  matter  sampling 
run.  A  minimum  of  three  valid  test  runs 
are  needed  to  comprise  a  performance 
test. 

(3)  For  cupolas,  sample  only  during 
times  when  the  cupola  is  on  blast. 

(4)  For  electric  arc  and  electric 
induction  furnaces,  sample  only  when 
metal  is  being  melted. 

(5)  For  scrap  preheaters,  sample  only 
when  scrap  is  being  preheated. 

(c)  To  determine  comphance  with  the 
emissions  limit  m  «5  63.7690(a)(5)  for 
carbon  monoxide  from  a  cupola  at  a 
new  or  existing  metal  casting 
department,  you  must  follow  the 
procedures  in  paragraphs  (c)(1)  through 
(3)  of  this  section. 

(1)  Using  the  continuous  emissions 
monitoring  system  (C^EMS)  required  in 
§ 63.7740(e),  measure  and  record  the 
concentration  of  carbon  monoxide  for  3 
consecutive  operating  hours.  Measure 
emissions  at  the  outlet  of  the  control 


device  (or  at  the  outlet  of  the  emissions 
source  if  no  control  device  is  present) 
prior  to  any  releases  to  the  atmosphere. 

(2)  Reduce  the  monitoring  data  to 
hourly  averages  as  specified  in 

§  63.8(g)(2). 

(3)  Compute  and  record  the  3-hour 
average  of  the  monitoring  data. 

(d)  To  determine  compliance  with  the 
emissions  hmit  in  §63. 7690(a)(6)  for 
volatile  organic  compound  emissions 
from  a  scrap  preheater  at  a  new  or 
existing  metal  casting  department,  or  in 
§  63.7690(a)(7)  for  volatile  organic 
compound  emissions  from  one  or  more 
pouring,  cooling,  and  shakeout  lines  at 
a  new  metal  casting  department,  you 
must  follow  the  procedures  specified  in 
paragraphs  (d)(1)  through  (3)  of  this 
section. 

(1)  Measure  and  record  the 
concentration  of  volatile  organic 
compound  emissions  (as  propane)  using 
the  CEMS  in  §  63.7740(f)  for  3 
consecutive  operating  hours. 

(i)  If  you  elect  to  meet  the  percent 
reduction  standard  for  a  scrap  preheater, 
you  must  measure  the  concentration  of 
emissions  at  inlet  and  outlet  of  the 
control  device  (or  the  inlet  and  outlet  of 
the  emissions  source,  if  no  control 
device  is  present)  prior  to  any  releases 
to  the  atmosphere. 

(ii)  If  you  elect  to  meet  the 
concentration  limit  of  20  ppmv  for  a 
sciap  preheater  or  pouring,  cooling,  and 
shakeout  line,  you  must  measure 
emissions  at  the  outlet  of  the  control 
device  (or  at  the  outlet  of  the  emissions 
source  if  no  control  device  is  present) 
prior  to  any  releases  to  the  atmosphere. 
For  two  or  more  exhaust  streams  from 
a  pouring,  cooling,  and  shakeout  line, 
compute  the  flow-weighted  average 
concentration  for  each  combination  of 
exhaust  streams  using  Equation  1  of  this 
section: 


IC,Q, 


C.= 


_  1=1 


i>l 


(Eq.  1) 


Where; 

C»  =  Flow-weighted  concentration. 

ppmv  (as  propane); 
C,  =  Concentration  of  volatile  organic 

compounds  from  exhaust  stream  "i," 

ppmv  (as  propane); 
n  =  Number  of  exhaust  streams 

sampled;  and 
Q,  =  Volumetric  flowrate  of  effluent  gas 

from  exhaust  stream  "i."  in  dry 

standard  cubic  feet  per  minute. 

(2)  Reduce  the  monitoring  data  to 
hourly  averages  as  specified  in 
§  63.8(g)(2). 
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(3)  Comptit'-  mil  i k)  Uf  ^  liour 

average  of  the  monitoring  data. 

(e)  To  determine  compliance  with  the 
limit  in  §  63.7690(a)(8)  for  a 
triethylamine  cold  box  mold  or  core 
making  line,  you  must  follow  the  test 
methods  and  procedures  in  40  CFR  part 
60,  appendix  A,  specified  in  paragraphs 
(e)(1)  through  (5)  of  this  section. 

(1)  Method  1  or  1 A  to  select  sampling 
port  locations  and  the  number  of 
traverse  points  in  each  stack  or  duct. 
Sampling  sites  must  be  located  at  the 
outlet  of  the  control  device  (or  at  the 
outlet  of  the  emissions  source  if  no 
control  device  is  present)  prior  to  any 
releases  to  the  atmosphere. 

(2)  Method  2.  2A.  2C,  2D,  2F.  or  2G 
to  determine  the  volumetric  flowrate  of 
the  stack  gas. 

(3)  Method  3.  3A.  or  3B  to  determine 
the  dry  molecular  weight  of  the  stack 
gas. 

(4)  Method  4  to  determine  the 
moisture  content  of  the  stack  gas. 

(5)  Method  18  to  determine  the 
concentration  of  triethylamine.  The 
Method  18  sampling  option  and  time 
must  be  sufficiently  long  such  that 
either  the  triethylamine  concentration 
in  the  field  sample  is  at  least  5  times  the 
limit  of  detection  for  the  analytical 
method  or  the  test  results  calculated 
using  the  laboratory's  reported 
analytical  detection  limit  for  the  specific 
field  samples  are  less  than  'A.  of  the 
applicable  emissions  limit.  In  no  case* 
shall  the  sampling  time  be  less  than  1 
hour. 

§63.7733     What  procedures  must  I  usp  to 
MtabliSh  operating  limits  ' 

(a)  For  each  capture  system  subject  to 
operating  limits  in  §63. 7690(b)(1),  you 
must  establish  site-specific  operating 
limits  according  to  the  procedures  in 
paragraphs  (a)(1)  and  (5)  of  this  section. 

(2)  Concurrent  with  applicable 
emissions  tests,  measure  and  record 
values  for  each  of  the  operating  limit 
parameters  in  your  capture  system 
operation  and  maintenance  plan 
according  to  the  monitoring 
requirements  in  §  63.7740(a). 

(3)  For  any  dampers  that  are  manually 
set  and  remain  at  the  same  position  at 
all  times  the  capture  system  is 
operating,  the  damper  position  must  be 
visually  checked  and  recorded  at  the 
beginning  and  end  of  each  run. 

(4)  Review  and  record  the  monitoring 
data.  Identify  and  explain  any  times  the 
capture  system  operated  outside  the 
applicable  operating  limits. 

(5)  Certify  in  your  performance  test 
report  that  during  all  test  runs,  the 
capture  system  maintained  a  minimum 
face  velocity  of  200  feet  per  minute  and 
the  values  or  settings  in  your  capture 


system  operation  and  maintenance  plan 
were  established. 

(b)  For  each  wet  scrubber  subject  to 
the  operating  limits  in  §  63.7690(b)(3) 
for  pressure  drop  and  scrubber  water 
Howrate.  you  must  establish  site- 
specific  operating  limits  according  to 
the  procedures  specified  in  paragraphs 
(b)(1)  and  (2)  of  this  section. 

(1)  Using  the  continuous  parameter 
monitoring  systems  (CPMS)  required  in 
§  63.7740(c).  measure  and  record  the 
pressure  drop  and  scrubber  water 
flowrate  in  intervals  of  no  more  than  15 
minutes  during  each  particulate  matter 
test  run. 

(2)  Compute  and  record  the  3-hour 
average  pressure  drop  and  average 
scrubber  water  flowrate  for  each 
sampling  run  in  which  the  applicable 
emissions  limit  is  met. 

(c)  For  each  combustion  device 
applied  to  emissions  from  a 
triethylamine  cold  box  mold  or  core 
making  line  subject  to  the  operating 
limit  in  §  63.7690(b)(4)  for  combustion 
zone  temperature,  you  must  establish  a 
site-specific  operating  limit  according  to 
the  procedures  specified  in  paragraphs 
(b)(1)  and  (2)  of  this  section. 

(1)  Using  the  CPMS  required  in 

§  63.7740(d).  measure  and  record  the 
combustion  zone  temperature  during 
each  sampling  run  in  intervals  of  no 
more  than  15  minutes. 

(2)  Compute  and  record  the  3-hour 
average  combustion  zone  temperature 
for  each  sampling  run  in  which  the 
applicable  emissions  limit  is  met. 

(d)  For  each  acid  wet  scrubber  subject 
to  fhe  operating  limits  in  §  63.7690(b)(4) 
for  scrubbing  liquid  flowrate  and  pH  of 
the  scrubber  blowdown,  you  must 
establish  site-specific  operating  limits 
according  to  the  procedures  specified  in 
paragraphs  (d)(1)  and  (2)  of  this  section. 

(1)  Using  the  CPMS  required  in 

§ 63.7740(e),  measure  and  record  the 
scrubbing  liquid  flowrate  and  the 
scrubber  blowdown  pH  during  each 
triethylamine  sampling  run  in  intervals 
of  no  more  than  15  minutes. 

(2)  Compute  and  record  the  3-hour 
average  scrubbing  liquid  flowrate  and 
average  scrubber  blowdown  pH  for  each 
sampling  run  in  which  the  applicable 
emissions  limit  is  met. 

(e)  You  may  change  the  operating 
limits  for  a  capture  system,  wet 
scrubber,  acid  wet  scrubber,  or 
combustion  device  if  you  meet  the 
requirements  in  paragraphs  (e)(1) 
through  (3)  of  this  section. 

(1)  Submit  a  written  notification  to 
the  Administrator  of  your  request  to 
conduct  a  new  performance  test  to 
revise  the  operating  limit. 

(2)  Conduct  a  performance  test  to 
demonstrate  compliance  with  the 


applicable  emissions  limitation  in 
§63.7690. 

(3)  Establish  revised  operating  limits 
according  to  the  applicable  procedures 
in  paragraphs  (a)  through -(d)  of  this 
sertinn 

§63  7734     How  do  I  demonstrate  initial 
compliance  with  the  emissions  limitations 
that  apply  to  me? 

(a)  You  have  demonstrated  initial 
compliance  with  the  emissions  limits  in 
§  63.7690(a)  if: 

(1)  For  each  metal  melting  furnace  or 
scrap  preheater  at  an  existing  metal 
casting  department,  the  average 
concentration  of  particulate  matter  in 
the  exhaust  stream,  determined 
according  to  the  performance  test 
procedures  in  §  63.7732(b),  did  not 
exceed  0.005  gr/dscf; 

(2)  For  each  metal  melting  furnace  or 
scrap  preheater  at  a  new  metal  casting 
department,  the  average  concentration 
of  particulate  matter  in  the  exhaust 
stream,  determined  according  to  the 
performance  test  procediires  in 

§  63.7732(b),  did  not  exceed  0.001  gr/ 
dscf; 

(3)  For  each  pouring  station  at  an 
existing  metal  casting  department,  the 
average  concentration  of  particulate 
matter  in  the  exhaust  stream,  measured 
according  to  the  performance  test 
procedures  in  §  63.7732(b),  did  not 
exceed  0.010  gr/dscf; 

(4)  For  each  pouring  area  or  pouring 
station  at  a  new  metal  casting 
department,  the  average  concentration 
of  particulate  matter  in  the  exhaust 
stream,  measured  according  to  the 
performance  test  procedures  in 

§  63.7732(b).  did  not  exceed  0.002  gr/ 
dscf; 

(5)  For  each  cupola  at  a  new  or 
existing  metal  casting  department: 

(i)  You  have  reduced  the  data  from 
the  CEMS  to  3-hour  averages  according 
to  the  performance  test  procedures  in 
§63. 7732(c);  and 

(ii)  The  3-hour  average  concentration 
of  carbon  monoxide,  measured 
according  to  the  performance  test 
procedures  in  §  63.7732(c),  did  not 
exceed  200  ppmv. 

(6)  For  each  scrap  preheater  at  a  new 
or  existing  metal  casting  department: 

(i)  You  nave  reduced  the  data  from 
the  CEMS  to  3-hour  averages  according 
to  the  performance  test  procedures  in 
§63. 7732(d):  and 

(ii)  The  3-hour  average  concentration 
of  volatile  carbon  compounds,  measured 
according  to  the  performance  test 
procedures  in  § 63.7732(d),  was  reduced 
bv  98  percent,  by  weight,  or  did  not 
exceed  20  ppmv  as  propane. 

(7)  For  each  pouring,  cooling,  and 
shakeouf  line  at  a  new  metal  casting 
department: 
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(i)  You  have  reduced  the  data  from 

th«  CEMS  to  3-hour  averages  according 
to  the  performance  test  procedures  in 
§63  7732(d);  and 

(ii)  The  3-hour  average  concentration 
of  volatile  organic  compounds  from  a 
pouring,  cooling,  and  shakeout  line,  or 
the  flow-weighted  3-hour  average 
concentration  of  volatile  organic 
compounds  from  one  or  more  lines, 
measured  according  to  the  performance 
test  procedures  in  §  63.7732(d).  did  not 
exceed  20  ppmv  as  propane 

(8)  For  each  triethylamine  cold  box 
mold  or  core  making  line  in  a  new  or 
existing  mold  and  core  making 
department,  the  3-hour  average 
concentration  of  triethvlamine, 
determined  according  to  the 
performance  test  procedures  in 
§ 63.7732(e).  did  not  exceed  1  ppmv 

(b)  You  have  demonstrated  initial 
compliance  with  the  operational 
requirements  in  §  63.7690(b)  if: 

(1)  For  each  capture  system  subject  to 
operating  limits  in  §  63.7690(b)(1),  you 
have  demonstrated  that  the  face  velocitv 
is  greater  than  200  feet  per  minute  using 
the  procedures  in  paragraphs  (b)(l)(i)  or 
(ii)  of  this  section,  and  vou  have 
established  appropriate  site-specific 
operating  limits(s)  and  have  a  record  of 
the  operating  parameter  data  measured 
during  the  performance  test  in 
accordance  with  §  63  7733(a). 

(i)  Calculate  the  hood  face  velocity  by 
measuring  the  flowrate  in  the  duct  and 
the  face  area  of  the  hood  using  the 
[irocedures  in  paragraphs  (b)(1)  (i)(A) 
through  (D)  of  this  section. 

(A)  Use  Method  1  to  select  an 
appropriate  sampling  port  location  in 
the  duct  leading  from  the  hood  tn  the 
control  device 

(B)  Use  Method  2  to  measure  the 
volumetric  flowrate  in  the  duct  from  the 
hood  to  the  control  device. 

(C)  Determine  the  face  area  of  the 
flood  by  measuring  the  open  area 
between  the  emission  source  and  the 
hood.  If  the  hood  has  access  doors,  the 
face  area  shall  include  the  open  area  for 
the  doors  when  the  doors  are  in  the 
position  they  are  in  during  norma! 
operation. 

(D)  Calculate  the  face  velocity  by 
dividing  the  volumetric  flowrate  by  the 
total  face  area  of  the  hood. 

(ii)  Measure  the  face  velocity  directly 
using  the  procedures  in  paragraphs 
(b)(l)(ii)(A)  through  (E)  of  this  section. 

(A)  Measure  the  face  velocity  using  a 
(iropellor  anemometer  or  equivalent 
device. 

(B)  The  propellor  anemometer  shall 
be  made  of  a  material  of  uniform  density 
and  shall  be  properly  balanced  to 
optimize  performance. 


(C)  The  measurement  range  of  the 
anemometer  shall  extend  to  at  least 
1000  feet  per  minute 

(D)  A  known  relationship  shall  exist 
between  the  anemometer  signal  output 
and  air  velocitv.  and  the  anemometer 
must  be  equipped  with  a  suitable 
readout  system  ^ 

(E)  Measure  the  face  velocity  by 
placing  the  anemometer  in  the  plane  of 
the  hood  opening  If  the  hood  has  access 
doors,  measure  the  face  velocity  with 
the  doors  in  the  position  thev  are  in 
during  normal  operation 

(2)  For  each  wet  scrubber  subject  to 
the  operating  limits  in  *?  63.7690(b)(2l 
for  pressure  drop  and  scrubber  water 
flowrate,  vou  have  established 
appropriate  site-specific  operating  limits 
and  have  a  record  of  the  pressure  drop 
and  scrubber  water  flowrate  measured 
during  the  performance  test  m 
accordance  with  ^  63.77' J3!b,i 

(3)  For  each  combustion  device 
subject  to  the  operating  limit  specified 
in  t)b3  7690(bi(3>  for  combustion  zone 
temperature,  you  have  established 
appropriate  site-specific  operating  limits 
and  have  a  record  of  the  combustion 
zone  temperature  measured  during  the 
performance  test  in  accordance  with 

<?  63.7733(c). 

(4)  For  each  acid  wet  scrubber  subject 
to  the  operafing  limits  in  5i  63  7690(b)(4) 
for  scrubbing  liquid  flowrate  and 
scrubber  blowdown  pH.  you  have 
established  appropriate  site-specific 
operating  limits  and  have  a  record  of  the 
scrubbing  liquid  flowrate  and  pH  of  the 
scrubbing  liquid  blowdown  measured 
during  the  performance  test  in 
accordance  with  ^  63.7733(e). 

§  63.7735    How  do  I  demonstrate  initial 
compliance  with  the  work  practice 
standards  that  apply  to  me? 

^a)  Foi  each  iron  and  stfeel  foundry 
subject  to  the  work  practice  standard  in 
§63.7700,  you  have  demonstrated  initial 
compliance  if  you  have  certified  in  your 
notification  of  compliance  status  that: 

(1)  You  have  prepared  and  submitted 
a  written  plan  for  the  selection  and 
inspection  of  iron  and  steel  scrap  to  the 
applicable  permitting  authority  for 
review  according  to  the  requirements  in 
§  63.7700(a)  and  will  meet  each  of  the 
work  practice  requirements  in  the  plan. 

(2)  You  will  meet  each  of  the  work 
practice  requirements  in  paragraphs 
(a)(2)(i)  through  (ivj  of  this  section: 

(i)  For  each  pouring  area  and  pouring, 
cooling,  and  shakeout  line  subject  to  the 
work  practice  standard  in  §  63.7700(b), 
vou  meet  each  work  practice 
requirement  for  ignition  of  gases: 

(ii)  For  each  mold  or  core  coating  line 
subject  to  the  work  practice  standard  in 
§  63.7700(c),  you  meet  the  "no  HAP" 


requirement  for  each  coating 
formulation: 

(ill)  For  each  furan  warm  box  mold  or 
core  making  line  subject  to  the  work 
practice  standard  in  § 63.7700(d),  you 
will  meet  tne  "no  methanol" 
requirement  for  each  binder  chemical 
formulation;  and 

(iv)  For  each  phenolic  urethane  cold 
box  or  phenolic  urethane  nobake  mold 
or  core  making  line  subject  to  the  work 
practice  standard  in  §  63.7700(e),  you 
will  meet  the    naphthalene-depleted 
solvent    requirement  for  each  binder 
chemical  formulation. 

(3)  You  have  records  documenting 
vour  certification  of  compliance,  such  as 
a  material  safety  data  sheet  (provided 
that  it  contains  appropriate 
information),  a  certified  product  data 
sheet,  or  a  manufacturer's  hazardous  air 
pollutant  data  sheet,  onsite  and 
available  for  inspection. 

(4)  For  each  mold  and  core  coating 
line  (other  than  furan  warm  box, 
phenolic  urethane  cold  box,  or  phenolic 
urethane  nobake  mold  or  core  making 
lines)  subject  to  the  work  practice 
standard  in  §  63.7700(f),  you  have 
demonstrated  initial  compliance  if: 

(i)  You  have  certified  in  your 
notification  of  compliance  status  that 
you  meet  the  '  reduced-HAP"  work 
practice  requirement  for  each  binder 
chemical  formulation  or  that  adoption 
of  the  reduced-HAP  chemical 
formulation  is  technically  and/or 
economically  infeasible; 

(ii)  You  have  prepared  and  submitted 
a  written  study  to  the  applicable 
permitting  authority  for  review  and 
approval  that  evaluates  and  identifies 
available  reduced-HAP  binder 
formulations  for  each  line,  If  you  do  not 
adopt  reduced-HAP  binder  chemical 
formulations  for  a  line,  your  report  must 
demonstrate  to  the  satisfaction  of  the 
permitting  authority  that  their  use  is 
technically  and/or  economically 
infeasible;  and 

(iii)  You  have  records  documenting 
your  certification  of  compliance,  such  as 
a  material  safety  data  sheet  (provided 
that  it  contains  appropriate 
information),  a  certified  product  data 
sheet,  or  a  manufacturer's  hazardous  air 
pollutant  data  sheet,  onsite  and 
available  for  inspection. 

§63.7736     How  do  !  demonstrate  >r.<i,6^ 
compliance  with  the  operation  anc 
maintenance  requirements  that  app'y  'o 
me? 

(a)  For  each  capture  system  subject  to 
an  operating  limit  in  §  63.7690(b) 
established  in  your  operation  and 
maintenance  plan,  you  have 
demonstrated  initial  compliance  if  you 
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meet  the  conditions  in  paragraphs  (a)(1) 
through  (3)  of  this  section. 

.  (1)  You  have  certified  in  your 
notification  of  compliance  status  that: 

(i)  You  have  prepared  the  capture 
system  operation  and  maintenance  plan 
according  to  the  requirements  of 
§  63.7710(b).  including  monthly 
inspection  procedures  and  detailed 
descriptions  of  the  operating 
parameter(s)  selected  to  monitor  the 
capture  system:  and 

(ii)  You  will  operate  the  capture  and 
collection  system  at  the  value  or  settings 
established  in  your  operation  and 
maintenance  plan. 

(2)  You  have  certified  in  your 
performance  test  report  that  the  system 
operated  during  the  test  at  the  operating 
limits  established  in  your  operation  and 
maintenance  plan. 

(3)  You  have  submitted  a  notification 
of  compliance  status  according  to  the 
requirements  in  §  63.7750(e),  including 
a  copy  of  the  capture  system  operation 
and  maintenance  plan. 

(b)  For  each  control  device  subject  to 
an  operating  limit  in  §  63.7690(b).  you 
have  demonstrated  initial  compliance  if 
you  have  certified  in  your  notification  of 
compliance  status  that: 

(1)  You  have  prepared  the  control 
device  operation  and  maintenance  plan 
according  to  the  requirements  of 

§63. 7710(b);  and 

(2)  You  will  inspect,  operate,  and 
maintain  each  control  device  according 
to  the  procedures  in  the  plan. 

(c)  You  have  submitted  a  notification 
of  compliance  status  according  to  the 
requirements  of  §63. 7750(e),  including 
a  copy  of  your  operation  and 
maintenance  plans  for  capture  systems 
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«)bJ  .''4(1      Whal  are  my  rnooitofirig 
feqiiirements? 

Idj  fiir  each  capture  system  subject  to 
an  operating  limit  in  §63  7690(b)(1) 
established  in  your  capture  system 
operation  and  maintenance  plan,  you 
must  install,  operate,  and  maintain  a 
CPMS  according  to  the  requirements  in 
§  63.7741(a)  and  the  requirements  in 
paragraphs  (a)(1)  through  (3)  of  this 
section. 

(1)  If  you  use  a  flow  measurement 
device  to  monitor  the  operating  limit 
parameter,  you  must  at  all  times 
monitor  the  hourly  average  rate  [e.g.,  the 
hourly  average  actual  volumetric 
flowrate  through  each  separately  ducted 
hood  or  the  average  hourly  total 
volumetric  flowrate  at  the  inlet  to  the 
control  device). 

(2)  Dampers  that  are  manually  set  and 
remain  in  the  same  position  are  exempt 


firom  the  requirement  to  install  and 
operate  a  CPMS.  If  dampers  are  not 
manually  set  and  remain  in  the  same 
position,  you  must  make  a  visual  check 
at  least  once  every  24  hours  to  verify 
that  each  damper  for  the  capture  system 
is  in  the  same  position  as  during  the 
initial  performance  test. 

(b)  For  each  baghouse  subject  to  the 
operating  limit  in  §  63.7690(b)(2)  for  the 
bag  leak  detection  system  alarm,  you 
must  at  ail  times  monitor  the  relative 
change  in  particulate  matter  loadings 
using  a  bag  leak  detection  system 
according  to  the  requirements  in 

§  63.7741(b)  and  conduct  inspections  at 
their  specified  frequencies  according  to 
the  requirements  specified  in 
paragraphs  (b)(1)  through  (8)  of  this 
section. 

(1)  Monitor  the  pressure  drop  across 
each  baghouse  cell  each  day  to  ensure 
pressure  drop  is  within  the  normal 
operating  range  identified  in  the 
manual. 

(2)  Confirm  that  dust  is  being 
removed  from  hoppers  through  weekly 
visual  inspections  or  other  means  of 
ensuring  the  proper  functioning  of 
removal  mechanisms. 

(3)  Check  the  compressed  air  supply 
for  pulse-jet  baghouses  each  day. 

(4)  Monitor  cleaning  cycles  to  ensure 
proper  operation  using  in  appropriate 
methodology. 

(5)  Check  bag  cleaning  mechanisms 
for  proper  functioning  through  monthly 
visual  inspection  or  equivalent  means. 

(6)  Make  monthly  visual  checks  of  bag 
tension  on  reverse  air  and  shaker-type 
baghouses  to  ensure  that  bags  are  not 
kinked  (kneed  or  bent)  or  lying  on  their 
sides.  You  do  not  have  to  make  this 
check  for  shaker-type  baghouses  using 
self-tensioning  (spring-loaded)  devices. 

(7)  Confirm  the  physical  integrity  of 
the  baghouse  through  quarterly  visual 
inspections  of  the  baghouse  interior  for 
air  leaks. 

(8)  Inspect  fans  for  wear,  material 
buildup,  and  corrosion  through 
quarterly  visual  inspections,  vibration 
detectors,  or  equivalent  means. 

(c)  For  each  wet  scrubber  subject  to 
the  operating  limits  in  §  63.7690(b)(3). 
you  must  at  all  times  monitor  the 
pressure  drop  and  scrubber  water 
flowrate  using  CPMS  according  to  the 
requirements  in  §  63.7741(c). 

(d)  For  each  combustion  device 
subject  to  the  operating  limit  in 

§  63.7690(b)(4),  you  must  at  all  times 
monitor  the  combustion  zone 
temperature  using  CPMS  according  to 
the  requirements  in  §  63.7741(d). 

(e)  For  each  wet  acid  scrubber  subject 
to  the  operating  limits  in 

§  63.7690(b)(5).  you  must  at  all  times 
monitor  the  scrubbing  liquid  flowrate 


and  scrubber  blowdown  pH  using  CPMS 
according  to  the  requirements  of 
§  63.7741(e). 

(f)  For  each  cupola  at  a  new  or 
existing  metal  casting  department,  you 
must  at  all  times  monitor  the 
concentration  of  carbon  monoxide  using 
a  CEMS  according  to  the  requirements 
of  §  63.7741(g). 

(g)  For  each  scrap  preheater  at  a  new 
or  existing  metal  casting  department, 
and  each  pouring,  cooling,  and  shakeout 
line  at  a  new  metal  casting  department, 
you  must  at  all  times  monitor  the 
concentration  of  volatile  organic 
compound  emissions  using  a  CEMS 
according  to  the  requirements  of 

§63. 7741(h). 

§  63  7741      What  are  the  installation 
operation,  and  maintenance  requirements 
tor  my  monitors'' 

(a)  For  each  capture  system  subject  to 
an  operating  limit  in  §  63.7690(b).  you 
must  install,  operate,  and  maintain  each 
CPMS  according  to  the  requirements  in 
paragraphs  (a)(1)  through  (3)  of  this 
section. 

(1 )  If  you  use  a  flow  measurement 
device  to  monitor  an  operating  limit 
parameter  for  a  capture  system,  you 
must  meet  the  requirements  in 
paragraphs  (a){l)(i)  through  (iv)  of  this 
section. 

(i)  Locate  the  flow  sensor  and  other 
necessary  equipment  such  as 
straightening  vanes  in  a  position  that 
provides  a  representative  flow  and  that 
reduces  swirling  flow  or  abnormal 
velocity  distributions  due  to  upstream 
and  downstream  disturbances. 

(ii)  Use  a  flow  sensor  with  a  minimum 
measurement  sensitivity  of  2  percent  of 
the  flowrate. 

(iii)  Conduct  a  flow  sensor  calibration 
check  at  least  semiannually. 

(iv)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(2)  If  you  use  a  pressure  measurement 
device  to  monitor  the  operating  limit 
parameter  for  a  capture  system,  you 
must  meet  the  requirements  in 
paragraphs  (a)(2)(i)  through  (vi)  of  this 
section. 

(i)  Locate  the  pressure  sensor(s)  in  or 
as  close  to  a  position  that  provides  a 
representative  measurement  of  the 
pressure  and  that  minimizes  or 
eliminates  pulsating  pressure,  vibration, 
and  internal  and  external  corrosion. 

(ii)  Use  a  gauge  with  a  minimum 
measurement  sensitivity  of  0.5  inch  of 
water  or  a  transducer  with  a  minimum 
measuremefit  sensitivity  of  1  percent  of 
the  pressure  range. 

(iii)  Check  the  pressure  tap  for 
pluggage  daily. 
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(iv)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly 

(v)  Conduct  calibration  checks  any 
time  the  sensor  exceeds  the 
manufacturers  specified  maAinium 
operatiijg  pressure  range,  or  install  a 
new  pressure  sensor. 

(vi)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage 

(3)  Record  the  results  of  each 
inspection,  calibration,  and  validatuin 
check. 

(b)  For  each  baghuui^t'  subject  to  the 
operating  limit  specified  in 
§  63.7690(b)(2)  for  the  bag  leak  detection 
system  alarm,  you  must  install,  operate. 
and  maintain  each  bag  leak  detection 
system  according  to  the  requirement.'; 
specified  in  paragraphs  (b)(l )  through 
(7)  of  this  section 

(1)  The  system  must  be  certified  by 
the  manufacturer  to  be  capable  of 
detecting  emissions  of  particulate  matter 
at  concentrations  of  10  milligrams  per 
actual  cubic  meter  (0.0044  grains  per 
actual  cubic  foot)  or  less. 

(2)  The  system  must  provide  output  of 
relative  changes  in  particulate  matter 
loadings. 

(3)  The  system  must  be  equipped  with 
an  alarm  that  will  sound  when  an 
increase  in  relative  particulate  loadings 
is  detected  over  a  preset  level.  The 
alarm  must  be  located  such  that  it  can 
be  heard  by  the  appropriate  plant 
personnel. 

(4)  Each  system  that  works  based  on 
the  triboelectric  effect  must  be  installed, 
operated,  and  maintained  in  a  manner 
consistent  with  the  guidance  document, 
"Fabric  Filter  Bag  Leak  Detection 
Guidance"  (EPA^54/R-98-015, 
September  1997).  This  document  is 
available  on  the  EPA's  Technology 
Transfer  Network  at  bttp:// 
www.epa.gov/ttn/emc/cem/tribo.pdf 
(Adobe  Acrobat  version)  or  http:// 
www.  epa  gov/ttn /emc/cem/tribo  wpd 
{WordPerfect  version).  You  may  install, 
operate,  and  maintain  other  types  of  bag 
leak  detection  systems  but  you  must 
install,  operate,  and  maintain  these 
systems,  in  a  manner  consistent  with 
the  manufacturer's  written 
specifications  and  recommendations 
and  vou  must  also  submit  a  monitoring 
plan  appropriate  for  these  systems. 

(5)  To  make  the  initial  adjustment  of 
the  system,  establish  the  baseline  output 
by  adjusting  the  sensitivity  (range)  and 
the  averaging  period  of  the  device. 
Then,  establish  the  alarm  set  points  and 
the  alarm  delay  time. 

(6)  Following  the  initial  adjustment, 
do  not  adjust  the  sensitivity  or  range, 
averaging  period,  alarm  set  points,  or 


alarm  delay  time  except  as  detailed  in 
your  operation  and  maintenance  plan, 
bo  not  increase  the  sensitivity  by  more 
than  100  percent  or  decrease  the 
sensitivity  by  more  than  50  percent  over 
a  365-day  period  unless  a  responsible 
official  certifies,  in  writing,  that  the 
baghouse  has  been  inspected  and  found 
to  be  in  good  operating  condition 

(7)  Where  multiple  detectors  are 
required,  the  system's  instrumentation 
and  alarm  may  be  shared  among 
detectors 

Ic)  For  each  wet  scrubber  subject  to 
the  operating  limits  in  § 63.7690(b)(3), 
vou  must  install  and  maintain  CPMS  to 
measure  and  record  the  pressure  drop 
across  the  scrubber  and  scrubber  water 
flowrate  ac  cording  to  the  requirements 
specified  in  paragraphs  (c)(1)  and  (2)  of 
this  section. 

( 1 )  For  each  CPMS  for  pressure  drop, 
vou  must: 

(i)  Locate  the  pressure  sensor  in  or  as 
close  as  possible  to  a  position  that 
provides  a  representative  measurement 
of  the  pressure  drop  and  that  minimizes 
or  eliminates  pulsating  pressure, 
vibration,  and  internal  and  external 
corrosion 

(ii)  Use  a  gauge  with  a  minimum 
measurement  sensitivity  of  0.5  inch  of 
water  or  a  transducer  with  a  minimum 
measurement  sensitivity  of  1  percent  of 
the  pressure  range. 

(iii)  Check  the  pressure  tap  for 
pluggage  daily. 

(iv)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(v)  Conduct  calibration  checks  any 
time  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  pressure  range,  or  install  a 
new  pressure  sensor. 

(vi)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(2)  For  each  CPMS  for  scrubber  liquid 
flowrate,  you  must: 

(i)  Locate  the  flow  sensor  and  other 
necessary  equipment  in  a  position  that 
provides  a  representative  flow  and  that 
reduces  swirling  flow  or  abnormal 
velocity  distributions  due  to  upstream 
and  downstream  disturbances. 

(ii)  Use  a  flow  sensor  with  a  minimum 
measurement  sensitivity  of  2  percent  of 
the  flowrate. 

(iii)  Conduct  a  flow  sensor  calibration 
check  at  least  semiannually  according  to 
the  manufacturer's  instructions. 

(iv)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(d)  For  each  combustion  device 
subject  to  the  operating  limit  in 


§63.7690(b)(4)iyou  must  install  and 
maintain  a  CPMS  to  measure  and  record 
the  combustion  zone  temperature 
according  to  the  requirements  in 
paragraphs  (d)(1)  through  (8)  of  this 
section. 

(1)  Locate  the  temperature  sensor  in  a 
position  that  provides  a  representative 
temperature. 

(2)  For  a  noncryogenic  temperature 
range,  use  a  temperature  sensor  with  a 
minimum  tolerance  of  2.2  °C  or  0.75 
percent  of  the  temperature  value, 
whichever  is  larger. 

(3)  For  a  cryogenic  temperature  range, 
use  a  temperature  sensor  with  a 
minimum  tolerance  of  2.2  °C  or  2 
percent  of  the  temperature  value, 
whichever  is  larger. 

(4)  Shield  the  temperature  sensor 
system  from  electromagnetic 
interference  and  chemical 
contaminants. 

(5)  If  you  use  a  chart  recorder,  it  must 
have  a  sensitivity  in  the  minor  division 
of  at  least  20  T.' 

(6)  Perform  an  electronic  calibration 
at  least  semiannually  according  to  the 
procedures  in  the  manufacturer's 
owners  manual.  Following  the 
electronic  calibration,  conduct  a 
temperature  sensor  validation  check,  in 
which  a  second  or  redundant 
temperature  sensor  placed  nearby  the 
process  temperature  sensor  must  yield  a 
reading  within  16.7  °C  of  the  process 
temperature  sensor's  reading. 

(7)  Conduct  calibration  and  validation 
checks  any  time  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  temperature  range,  or  install  a 
new  temperature  sensor. 

(8)  At  least  monthly,  inspect  all 
components  for  integrity  and  all 
electrical  connections  for  continuity, 
oxidation,  and  galvanic  corrosion. 

(e)  For  each  acid  wet  scrubber  subject 
to  the  operating  limits  in 
§  63.7690(b)(5),  you  must  install  and 
maintain  CPMS  to  measure  and  record 
the  scrubbing  liquid  flowrate  and  the 
scrubber  blowdown  pH  according  to  the 
requirements  in  paragraphs  (e)(1)  and 
(2)  of  this  section. 

(1)  For  each  CPMS  for  scrubbing 
liquid  flowrate,  you  must: 

(i)  Locate  the  flow  sensor  and  other 
necessary  equipment  in  a  position  that 
provides  a  representative  flow  and  that 
reduces  swirling  flow  or  abnormal 
velocity  distributions  due  to  upstream 
and  downstream  disturbances. 

(ii)  Use  a  flow  sensor  with  a  minimum 
measurement  sensitivity  of  2  percent  of 
the  flowrate. 

(iii)  Conduct  a  flow  sensor  calibration 
check  at  least  semiannually  according  to 
the  manufacturer's  instructions. 
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(iv)  Ai      1  I  monthly,  m  j  •       ill 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connetrtions  for  leakage. 

(2)  For  each  CPMS  for  scnibber 
blowdown  pH.  you  must: 

(i)  Locate  the  pH  sensor  in  a  position 
that  provides  a  representative 
measurement  of  the  pH  and  that 
minimizes  or  eliminates  internal  and 
external  corrosion. 

(ii)  Use  a  gauge  with  a  minimum 
measurement  sensitivity  of  0.1  pH  or  a 
transducer  with  a  minimum 
measurement  sensitivity  of  5  percent  of 
the  pH  range. 

(iii)  Check  gauge  calibration  (jMarterly 
and  transducer  calibration  monthly 
using  a  manual  pH  gauge. 

(iv)  At  least  montnly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(0  For  each  CPMS  installed  on  a 
capture  system,  wet  scrubber, 
combustion  device,  or  wet  acid  scrubber 
that  is  subject  to  the  operating  limits  in 
§  63.7690(b).  you  must  operate  the 
CPMS  according  to  the  requirements 
specified  in  paragraphs  (f)(1)  through  (3) 
of  this  section. 

(1)  Each  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  15-minute  period.  You 
must  have  a  minimum  of  three  of  the 
required  four  data  points  to  constitute  a 
valid  hour  of  data. 

(2)  Each  CPMS  must  have  valid 
hourly  data  for  100  percent  of  every 
averaging  period. 

(3)  Ear!n  CPMS  must  determine  and 
record  the  hourly  average  of  all  recorded 
readings  and  the  3-hour  average  of  all 
recorded  readings. 

(g)  For  each  cupola  at  a  new  or 
existing  metal  casting  department,  you 
must  install,  operate,  and  maintain  a 
(^EMS  to  measure  and  ret:()rd  the 
concentration  of  carbon  monoxide 
emissions  according  to  the  requirements 
in  paragraphs  (g)(1)  and  (2)  of  this 
section. 

(1)  You  must  install,  operate,  and 
maintain  each  CEMS  according  to 
Performance  Specification  4  in  40  CFR 
part  60.  appendix  B. 

(2)  You  must  conduct  a  performance 
evaluation  of  each  CEMS  according  to 
the  requirements  in  §63.8  and 
Performance  Spe<:ification  4  in  40  CFR 
part  60,  appendix  B. 

(h)  For  each  scrap  preheater  at  a  new 
or  existing  metal  casting  department 
and  each  pouring,  cooling,  and  shakeout 
line  at  a  new  metal  casting  department, 
you  must  install,  operate,  and  maintain 
a  CEMS  to  measure  and  record  the 
concentration  of  volatile  organic 
compound  emissions  according  to  the 


requirements  in  paragraphs  (h)(1)  and 
(2)  of  this  section. 

(1)  You  must  install,  operate,  and 
maintain  each  CEMS  according  to 
Performance  vSpecification  8  in  40  CFR 
part  60.  appendix  B. 

(2)  You  must  conduct  a  performance 
evaluation  of  each  CEMS  according  to 
the  requirements  of  §  63.8  and 
Performance  Specification  8  in  40  CFR 
part  60.  appendix  B 

(i)  You  must  operate  each  CEMS 
according  to  the  requirements  specified 
in  paragraphs  (i)(l)  through  (3)  of  this 
section. 

(1)  As  specified  in  §  63.8(c)(4)(ii). 
each  CEMS  must  complete  a  minimum 
of  one  cycle  of  operation  (sampling, 
analyzing,  and  data  recording)  for  each 
successive  15-minute  period. 

(2)  You  must  reduce  CEMS  data  as 
specified  in  §63. 8(g)(2). 

(3)  Each  CEMS  must  determine  and 
record  the  3-hour  average  emissions 
using  all  the  hourly  averages  collected 
for  periods  during  which  the  CEMS  is 
not  out-of-control. 

(4)  Record  the  results  of  each 
inspection,  calibration,  and  validation 
check 

§63.7742     How  do  I  monitor  ana  collect 
data  to  demonstrate  continuous 
compliance? 

.   I  \.  -pt  for  monitoring 
malfunctions,  associated  repairs,  and 
required  quality  assurance  or  control 
activities  (including  as  applicable, 
calibration  checks  and  required  zero 
and  span  adjustments),  you  must 
monitor  continuously  (or  collect  data  at 
all  required  intervals)  any  time  a  source 
of  emissions  is  operating. 

(b)  You  may  not  use  data  recorded 
during  monitoring  malfunctions, 
associated  repairs,  and  required  quality 
assurance  or  control  adivities  in  data 
averages  and  calculations  used  to  report 
emissions  or  operating  levels  or  to  fulfill 
a  minimun?  data  availability 
requirement,  if  applicable.  You  must 
use  all  the  data  collected  during  all 
other  periods  in  assessing  compliance. 

(c)  A  monitoring  malfunction  is  any 
sudden,  infrequent,  not  reasonably 
preventable  failure  of  the  monitoring 
system  to  provide  valid  data. 
Monitoring  failures  that  are  caused  in 
part  by  poor  maintenance  or  careless 
operation  are  not  malfunctions. 

§63.7743      How  do  I  demonstrate 
continuous  compliance  witti  the  emissions 

limitations  that  apply  to  me^ 

(aj  Fur  oat.h  nuw  ur  oxisting  affected 
source,  you  must  demonstrate 
continuous  compliance  by: 

(1)  Maintaining  the  average 
concentration  of  particulate  matter  from 


a  metal  melting  furnace  or  scrap 
preheater  at  an  existing  metal  casting 
department  in  a  concentration  at  or 
below  0.005  gr/dscf; 

(2)  Maintaining  the  average 
concentration  of  particulate  matter  from 
a  metal  melting  furnace  or  scrap 
preheater  at  a  new  metal  casting 
department  in  a  concentration  at  or 
below  0.001  gr/dscf; 

(3)  Maintaining  the  average 
concentration  of  particulate  matter  from 
a  pouring  station  at  an  existing  metal 
casting  department  in  a  concentration  at 
or  below  0.010  gr/dscf; 

(4)  Maintaining  the  average 
concentration  (jf  particulate  matter  from 
a  pouring  station  at  a  new  metal  casting 
department  in  a  concentration  at  or 
below  0.002  gr/dscf; 

(5)  Maintaining  the  3-hour  average 
concentration  of  carbon  monoxide 
emissions  from  a  coupla  at  a  new  or 
existing  metal  casting  department  in  a 
concentration  at  or  below  200  ppmv 
and: 

(i)  Inspecting  and  maintaining  each 
CEMS  according  to  the  requirements  of 
§63. 7741(g)  and  recording  all 
information  needed  to  document 
conformance  with  these  requirements; 
and 

(ii)  Collecting  and  reducing 
monitoring  data  according  to  the 
requirements  of  §63.7741{i)  and 
recording  all  information  needed  to 
document  conformance  with  these 
reouirements. 

(6)  Maintaining  a  98  percent 
reduction  in  the  3-hour  average 
concentration  of  volatile  organic 
compounds  from  a  scrap  preheater  at  a 
new  or  existing  metal  casting 
department  or  the  3-hour  average  in  a 
concentration  at  or  below  20  ppmv  as 
propane  and: 

(i)  Inspecting  and  maintaining  each 
CEMS  according  to  the  requirements  of 
§63. 7741(h)  and  recording  all 
information  needed  to  document 
conformance  with  these  requirements; 
and 

(ii)  Collecting  and  reducing 
monitoring  data  for  according  to  the 
requirements  of  §63.7741(i)  and 
recording  all  information  needed  to 
do<:ument  conformance  with  these 
requirements. 

(7)  Maintaining  a  98  percent 
reduction  in  the  3-hour  average 
concentration  of  volatile  organic 
compounds  from  one  or  more  pouring, 
cooling,  and  shakeout  lines  at  a  new 
metal  casting  department  or  maintaining 
the  3-hour,  finw-weighted  average 
concentration  of  volatile  organic 
compounds  from  one  or  more  pouring, 
cooling,  and  shakeout  lines  at  a  new 
metal  casting  department  in  a 
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concentration  at  or  below  20  ppmv  as 
propane: 

(i)  Inspecting  and  maintaining  each 
CEMS  according  to  the  requirements  of 
§  63.7741(h)  and  recording  all 
information  needed  to  document 
conformance  with  these  requirements; 
and 

(ii)  Collecting  and  rediu  mg 
niiinitoring  data  according  t(i  the 
requirements  of  §63. 774 Hi)  and 
recording  all  information  needed  to 
document  conformance  with  these 
requirements. 

[8)  Maintaining  the  average 
concentration  of  triethylamine  from  a 
triethvlamine  cold  box  mold  or  core 
making  line  at  a  new  or  existing  mold 
dii(i  c  OR'  making  department  in  a 
com  tiiir.ition  at  or  below  1  ppm\'. 

jM;  (  I  iiiilu!  tiiii;  Mih.sequent 
pcrfiiriiKiiii  <■  ii'^!^  .it  least  every  5  years 
fur  »M(  h  t>nii>sn)iis  source  subject  to  an 
finis'-iiin,^  hnut.itiiin  in  §  63.7690(a). 

|i   Yi  Ii  iiiiis!  li'Miiniistrate  continuous 
compliant  e  tui  .mi  h  i  .ipture  system 
subject  to  an  operating  limit  in 
<:!  63.7690(b)(1)  by  metfting  the 
requirements  in  paragraphs  (b)(1)  and 
(2)  of  this  section 

(1)  Operate  the  capture  system  at  or 
above  the  lowest  values  or  settings 
established  for  the  operating  limits  in 
your  operation  and  maintenance  plan; 
and 

(2)  Monitor  the  capture  system 
according  to  the  requirements  in 

§  63.7740(a)  and  collect,  reduce,  and 
record  the  monitoring  data  for  each  of 
the  operating  limit  parameters  according 
to  the  applicable  requirements  in  this 
subpart. 

(b)  For  each  baghouse  subject  to  the 
operating  limit  in  §  63.7690(b)(2)  for  the 
bag  leak  detection  system  alarm,  you 
must  demonstrate  continuous 
compliance  by  completing  the 
requirements  in  paragraphs  (b)(1) 
through  (3)  of  this  section: 

(1)  Maintaining  each  baghouse  such 
that  the  bag  leak  detection  system  alarm 
does  not  sound  for  more  than  5  percent 
of  the  operating  time  during  any 
semiannual  reporting  period.  Follow  the 
procedures  specified  in  paragraphs 
(b)(l)(i)  through  (v)  of  this  section  to 
determine  the  percent  of  time  the  alarm 
sounded. 

(i)  Alarms  that  occur  due  solely  to  a 
malfunction  of  the  bag  leak  detection 
system  are  not  included  in  the 
calculation. 

(ii)  Alarms  that  occur  during  startup, 
shutdown,  or  malfunction  are  not 
included  in  the  calculation  if  the 
condition  is  described  in  the  startup, 
shutdown,  and  malfunction  plan  and  all 
the  actions  you  took  during  the  startup, 
shutdown,  or  malfunction  were 


consistent  with  the  procedures  in  the 
startup,  shutdown   and  malhjnrtion 
plan. 

(iii)  Count  1  hour  of  alarm  time  for 
each  alarm  when  vou  initiated 
procedures  to  determine  the  cause  of  the 
alarm  within  1  hour. 

(iv)  Count  the  actual  amount  of  time 
vou  took  to  initiate  procedures  to 
determine  the  cause  of  the  alarm  if  vou 
did  not  initiate  procedures  to  determine 
the  cause  of  the  alarm  within  1  hour  of 
the  alarm. 

(v)  Calculate  the  percentage  of  time 
the  alarm  on  the  bag  leak  detection 
system  sounds  as  the  ratio  of  the  sum  of 
alarm  times  to  the  total  operating  time 
multiplied  bv  100. 

(2)  Maintaining  records  of  the  times 
the  bag  leak  detection  system  alarm 
sounded,  and  for  each  valid  alarm,  the 
time  vou  initiated  corrective  action,  the 
corrective  action  taken,  and  the  date  on 
which  corrective  action  was  completed; 
and 

(3)  Inspecting  and  maintaining  each 
baghouse  according  to  the  requirements 
of  §63. 7740(b)(1)  through  (8)  and 
recording  all  information  needed  to 
document  conformance  with  these 
requirements.  If  you  increase  or 
decrease  the  sensitivity  of  the  bag  leak 
detection  system  beyond  the  limit  in 

§  63.7741(b)(1).  you  must  include  a  copy 
of  the  required  written  certification  by 
a  responsible  official  in  the  next 
semiannual  compliance  report. 

(c)  For  each  wet  scrubber  that  is 
subject  to  the  operating  limits  in 

§  63.7690(b)(3),  you  must  demonstrate 
continuous  compliance  by: 

(1)  Maintaining  the  3-hour  average 
pressure  drop  and  3-hour  average 
scrubber  water  flowrate  at  levels  no 
lower  than  those  established  during  the 
initial  or  subsequent  performance  test; 

(2)  Inspecting  and  maintaining  each 
CPMS  according  to  the  requirements  of 
§  63.7741(c)  and  recording  all 
information  needed  to  document 
conformance  with  these  requirements; 
and 

(3)  Collecting  and  reducing 
monitoring  data  for  pressure  drop  and 
scrubber  water  flowrate  according  to  the 
requirements  of  §63. 7741(f)  and 
recording  all  information  needed  to 
document  conformance  with  these 
requirements. 

(d)  For  each  combustion  device  that  is 
subject  to  the  operating  limit  in 

§  63.7690(b)(4),  you  must  demonstrate 
continuous  compliance  by: 

(1)  Maintaining  the  3-hour  average 
combustion  zone  tempf^rature  at  a  level 
no  lower  that  established  during  the 
initial  or  subsequent  performance  test; 

(2)  Inspecting  and  maintaining  each 
CPMS  according  to  the  requirements  of 


§  63.7741(d)  and  recording  all 
information  needed  to  document 
conformance  with  these  requirements; 
and 

(3)  Collecting  and  reducing 
monitoring  data  for  combustion  zone 
temperature  according  to  the 
requirements  of  §  63. 7741  (f)  and 
recording  all  information  needed  to 
document  conformance  vdth  these 
requirements. 

(e)  For  each  acid  wet  scrubber  subject 
to  the  operating  limits  in 
§  63.7690(b)(5),  you  must  demonstrate 
continuous  compliance  by: 

(1)  Maintaining  the  3-hour  average 
scrubbing  liquid  flowrate  at  a  level  no 
lower  than  the  level  established  during 
the  initial  or  subsequent  performance 
test: 

(2)  Maintaining  the  3-hour  average 
scrubber  blowdown  pH  at  a  level  no 
higher  than  the  level  established  during 
the  initial  or  subsequent  performance 
test; 

(3)  Inspecting  and  maintaining  each 
CPMS  according  to  the  requirements  of 
§  63.7741(e)  and  recording  all 
information  needed  to  document 
conformance  with  these  requirements; 
and 

(4)  Collecting  and  reducing 
monitoring  data  for  scrubbing  liquid 
flowrate  and  scrubber  blowdown  pH 
according  to  the  requirements  of 

§  63.7741(f)  and  recording  all 
information  needed  to  document 
conformance  with  these  requirements. 

§63  7744     How  do  I  demonstrate 
continuous  compliance  with  the  work 
practice  standards  that  apply  tc  me* 

(a)  For  each  iron  and  steel  foundn,' 
subject  to  the  work  practice  standards  in 
§  63.7700(a),  you  must  demonstrate 
continuous  compliance  by  maintaining 
records  documenting  conformance  with 
the  procedures  in  your  scrap  selection 
and  inspection  plan. 

(b)  For  each  pouring  area  in  a  new  or 
existing  metal  casting  department  and 
each  pouring,  cooling,  and  shakeout  line 
in  an  existing  metal  casting  department 
subject  to  the  work  practice  standard  in 
§  63.7700(b).  you  must  demonstrate 
continuous  compliance  by: 

(1)  Visually  inspecting  each  line  at 
least  once  everv-  shift  to  verify  that  the 
gases  have  ignited  automatically  and 
record  the  results  of  each  inspection; 

(2)  Manually  igniting  the  gases  from 
each  mold  vent  that  do  not  ignite 
automatically  aixd  recording  that 
manual  ignition  was  done. 

(c)  For  each  new  or  existing  mold  and 
core  making  department  you  must: 

(1)  Maintain  records  of  the  chemical 
composition  of  all  coating  formulations 
applied  in  each  mold  or  core  coating 
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line  to  demonstrate  compliance  with  the 
requirement  of  §63. 7700(c): 

(2)  Maintain  records  of  the  chemical 
composition  of  all  binder  formulations 
applied  in  each  furan  warm  box  mold  or 
core  making  line  to  demonstrate 
compliance  with  the  requirement  of 

§  63.7700(d); 

(3)  Maintain  records  of  the  chemical 
composition  of  all  binder  formulations 
applied  in  each  phenolic  urethane  cold 
box  and  each  phenolic  urethane  nobake 
mold  or  core  making  line  to  demonstrate 
compliance  with  the  requirement  of 

§  63.7700(e); 

(4)  Maintain  re<:ords  of  the  chemical 
composition  of  all  binder  formulations 
applied  in  each  jnold  or  core  making 
line  (other  than  furan  warm  box, 
phenolic  urethane  cold  box.  and 
phenolic  urethane  nobake  mold  or  core 
making  lines)  to  demonstrate 
compliance  with  the  requirement  of 
§63.7700(fl.  If  you  do  not  adopt 
reduced-HAP  binder  formulations  for  a 
line,  you  must  conduct  a  study  to 
evaluate  and  identify  available 
formulations  as  described  in 

§  63.7700(g)  every  5  years;  and 

(5)  If  you  change  the  formulation  of 
any  coating  or  binder  chemical  used  in 
the  mold  and  core  coating  and  mold  and 
core  making  lines  subject  to  the 
requirements  of  §63. 7700(b)  through  (f), 
notify  us  in  your  next  compliance  report 
and  ret:ertify  compliance  with  the 
applicable  work  practice  standard. 

§  63.7745     How  do  I  demons tratr- 
continuous  compliance  with  thf>    ^hm  ttion 

and  I'l.iiritt'iitince  requiremfnts  rhj!  tipply  to 
me? 

(a)  For  each  capture  system  and 
control  device  for  an  emissions  source 
subject  to  an  emissions  limit  in 
§  63.7690(a),  you  must  demonstrate 
continuous  compliance  with  the 
operation  and  maintenance 
requirements  of  §  63.7710  by: 

(1)  Making  monthly  inspections  of 
rapture  systems  and  initiating  corrective 
action  according  to  §  63.7710(b)(1)  and 
recording  all  information  needed  to 
document  conformance  with  these 
requirements; 

(2)  Performing  preventative 
maintenance  for  each  control  device 
according  to  the  preventive 
maintenance  plan  required  by 

§  63.7710(b)(3)  and  recording  all 
information  needed  to  document 
conformance  with  these  requirements; 
and 

(3)  Initiating  and  completing 
corrective  action  for  a  bag  leak  detection 
system  alarm  according  to  the  corrective 
action  plan  required  by  §  63.7710(b)(4) 
and  recording  all  information  needed  to 


document  conformance  with  these 
reouirements. 

(b)  You  must  maintain  a  current  copy 
of  the  operation  and  maintenance  plans 
required  by  §  63.7710(b)  onsite  and 
available  for  inspection  upon  request 
You  must  keep  the  plans  for  the  life  of 
the  affected  source  or  until  the  affected 
source  is  no  longer  subject  to  the 
requirements  of  this  subpart. 

§63  7746     What  other  requirements  must  I 
meet  to  demonstrate  continuous 
compliance? 

irt;  UTi tutions.  You  must  report  each 
instance  in  which  you  did  not  meet 
each  emissions  limitation  in  §63.7690 
(including  each  operating  limit)  that 
applies  to  you.  This  requirement 
includes  periods  of  startup,  shutdown, 
and  malfunction.  You  also  must  report 
each  instance  in  which  you  did  not 
meet  each  work  practice  standard  in 
§63.7700  and  each  operation  and 
maintenance  requirement  of  §  63.7710 
that  applies  to  you.  These  instances  are 
deviations  from  the  emissions 
limitations,  work  practice  standards, 
and  operation  and  maintenance 
requirements  in  this  subpart.  These 
deviations  must  be  reported  according 
to  the  requirements  of  §63.7751. 

(b)  Startups,  shutdowns,  and 
malfunctions.  During  periods  of  startup, 
shutdown,  and  malfunction,  you  must 
operate  in  accordance  with  vour  startup, 
shutdown,  and  malfunction  plan. 

(1)  Consistent  with  the  requirements 
of  §§  63.6(e)  and  63.7(e)(l ).  deviations 
that  occur  during  a  period  of  startup, 
shutdown,  or  malfunction  are  not 
violations  if  you  demonstrate  to  the 
Administrator's  satisfaction  that  you 
were  operating  in  accordance  with  the 
startup,  shutdown,  and  malfunction 
plan. 

(2)  The  Administrator  will  determine 
whether  deviations  that  occur  during  a 
period  of  startup,  shutdown,  or 
malfunction  are  violations  according  to 
the  provisions  in  §  63.6(e). 

\(itit'ii  .ilioiis    Kcports    iitu)  Kcr  iinis 

§63  ^7S0     What  notifications  must  I  submit 
and  when ' 

(a)  You  must  submit  all  of  the 
notifications  required  by  §§ 63.7(b)  and 
(c);  63.8(e);  63.8(f)(4)  and  (6);  63.9(b) 
through  (e),  and  [g]  through  (h)  that 
apply  to  you  by  the  specified  dates. 

fb)  As  specified  in  §  63.9(b)(2),  if  you 
startup  your  affe<:ted  source  before 
IDATE  OF  PUBLICATION  OF  THE 
FINAL  RULE  IN  THE  Fed.r.il  Kr«ist.r 
you  must  submit  your  iiniidi 
notification  no  later  than  |120 
CALENDAR  DAYS  AFTER  THE  DATE 
OF  PUBLICATlflN  OF  THF  FINAL 
RULE  IN  THE  Fi-d.ral  Ketjist.-r 


(c)  As  specified  in  §  63.9(b)(3),  if  you 
start  vour  new  affected  source  on  or 
after  "(DATE  OF  PUBLICATION  OF  THE 
FINAL  RULE  IN  THE  Krderal  Registerl. 
you  must  submit  your  initial 
notification  no  later  than  120  calendar 
days  after  you  become  subject  to  this 
subpart. 

(a)  If  you  are  required  to  conduct  a 
performance  test,  you  must  submit  a 
notification  of  intent  to  conduct  a 
performance  test  at  least  60  calendar 
days  before  the  performance  test  is 
scheduled  to  begin  as  required  by 
§63.7(b)(l). 

(e)  If  you  are  required  to  conduct  a 
performance  test  or  other  initial 
compliance  demonstration,  you  must 
submit  a  notification  of  compliance 
status  according  to  the  requirements  of 
§63.9(h)(2)(ii). 

(1)  For  each  initial  compliance 
demonstration  that  does  not  include  a 
performance  test,  you  must  submit  the 
notification  of  compliance  status  before 
the  close  of  business  on  the  30th 
calendar  day  following  completion  of 
the  initial  compliance  demonstration. 

(2)  For  each  initial  compliance 
demonstration  that  does  include  a 
performance  test,  you  must  submit  the 
notification  of  compliance  status, 
including  the  performance  test  results, 
before  the  close  of  business  on  the  60th 
calendar  day  following  the  completion 
of  the  performance  test  according  to  the 
n-quiremr-^t  .  ,mv  ;f;,-H  in  §  63.10(d)(2). 

§63  7751      What  reports  must  I  submit  and 

when^ 

(a)  Comphancf  report  due  dates. 
Unless  the  Administrator  has  approved 
a  different  schedule,  you  must  submit  a 
semiannual  compliance  report  to  your 
permitting  authority  according  to  the 
requirements  specified  in  paragraphs 
(a)(1)  through  (5)  of  this  section. 

(1)  The  first  compliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
your  affected  source  by  §  63.7683  and 
ending  on  June  30  or  December  31. 
whichever  date  comes  first  after  the 
compliance  date  that  is  specified  for 
your  affected  source. 

(2)  The  first  compliance  report  must 
be  postmarked  or  delivered  no  later  than 
July  31  or  January  31,  whichever  date 
comes  first  after  your  first  compliance 
report  is  due. 

(3)  Each  subsequent  compliance 
report  must  cover  the  semiannual 
reporting  period  from  |anuar\'  1  through 
June  30  or  the  semiannual  reporting 
period  from  July  1  through  December 
31. 

(4)  Each  subsequent  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31, 
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whichever  date  comes  first  after  the  end 
of  the  semiannual  reporting  period. 

(5)  For  ea(  h  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  part  71, 
and  if  the  permitting  authoritv  has 
established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71,6(a)(3)(iii)(A).  you  may  submit  the 
first  and  subsequent  compliance  reports 
dCLording  to  the  dates  the  permitting 
authoritv  has  established  instead  of  the 
dates  specified  in  paragraphs  (a)(1) 
tlirough  (4)  of  this  section. 

(b)  Compliance  report  contents.  Each 
compliance  report  must  include  the 
information  specified  in  paragraphs 
(b)(1)  through  (3)  of  this  section  and.  as 
applicable,  paragraphs  (b)(4)  through  (8) 
of  this  section 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible-official, 
with  that  official's  name,  title,  and 
signature,  certifying  the  truth,  accuracy, 
and  completeness  of  the  content  of  the 
report. 

(3)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 

(4)  If  you  had  a  startup,  shutdown,  or 
malfunction  during  the  reporting  period 
and  you  took  action  consistent  with 
your  startup,  shutdown,  and 
malfunction  plan,  the  compliance  report 
must  include  the  information  in 
§63.10(d)(5)(i). 

(5)  If  there  were  no  deviations  from 
any  emissions  limitations  (including 
operating  limit),  work  practice 
standards,  or  operation  and 
maintenance  requirements,  a  statement 
that  there  were  no  deviations  from  the 
emissions  limitations,  work  practice 
standards,  or  operation  and 
maintenance  requirements  during  the 
reporting  period. 

(Ti)  If  there  were  no  periods  during 
which  a  continuous  monitoring  system 
(including  a  CPMS  or  CEMS)  was  out- 
of-control  as  specified  by  §  63.8(c)(7).  a 
statement  that  there  were  no  periods 
during  which  the  CPMS  was  out-of- 
control  during  the  reporting  period. 

(7)  For  each  deviation  from  an 
emissions  limitation  (including  an 
operating  limit)  that  occurs  at  an 
affected  source  for  which  you  are  not 
using  a  continuous  monitoring  system 
(including  a  CPMS  or  CEMS)  to  comply 
with  an  emissions  limitation  or  work 
practice  standard  required  in  this 
subpart,  the  compliance  report  must 
contain  the  information  specified  in 
paragraphs  (b)(1)  through  (4)  and 
(b)(7)(i)  and  (ii)  of  this  section.  This 
requirement  includes  periods  of  startup 
shutdown,  and  malfunction. 


(i)  The  total  operating  time  of  each 
affected  source  during  the  reporting 
period. 

(ii)  Information  on  the  number, 
duration,  and  cause  of  deviations 
(including  unknown  cause)  as 
applicable  and  the  corrective  action 
taken. 

(8)  For  each  deviation  from  an 
emissions  limitation  (including  an 
operating  limit)  or  work  practice 
standard  occurring  at  an  affected  source 
where  you  are  using  a  continuous 
monitoring  system  (including  a  CPMS 
or  CEMS)  to  comply  with  the  emissions 
limitation  or  work  practice  standard  in 
this  subpart,  vou  must  include  the 
information  specified  in  paragraphs 
(b)(1)  through  (4)  and  (b)(8)(i)  through 
(xi)  of  this  section.  This  requirement 
includes  periods  of  startup,  shutdown, 
and  malfunction. 

(i)  The  date  and  time  that  each 
malfunction  started  and  stopped. 

(ii)  The  date  and  time  that  each 
continuous  monitoring  system  was 
inoperative,  except  for  zero  (low-level) 
and  high-level  checks. 

(iii)  The  date.  time,  and  duration  that 
each  continuous  monitoring  system  was 
out-of-control.  including  the 
information  in  §  63.8(c)(8), 

(iv)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 
a  period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(v)  A  summary  of  the  total  duration  of 
the  deviations  during  the  reporting 
period  and  the  total  duration  as  a 
percent  of  the  total  source  operating 
time  during  that  reporting  period. 

(vi)  A  breakdown  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  into  those  that  are  due  to  startup, 
shutdown,  control  equipment  problems, 
process  problems,  other  known  causes, 
and  unknown  causes. 

(vii)  A  summary'  of  the  total  duration 
of  continuous  monitoring  system 
downtime  during  the  reporting  period 
and  the  total  duration  of  continuous 
monitoring  system  downtime  as  a 
percent  of  the  total  source  operating 
time  during  the  reporting  period. 

(viii)  A  brief  description  of  the 
process  units 

(ix)  A  brief  description  of  the 
continuous  monitoring  system. 

(x)  The  date  of  the  latest  continuous 
monitoring  system  certification  or  audit. 

(xi)  A  description  of  any  changes  in 
continuous  monitoring  systems, 
processes,  or  controls  since  the  last 
reporting  period. 

(c)  Imnwdiute  startup,  shutdown,  and 
malfunction  report.  If  you  had  a  startup, 
shutdown,  or  malfunction  during  the 
semiannual  reporting  period  that  was 


not  consistent  with  your  startup, 
shutdown,  and  malfunction  plan,  you 
must  submit  an  immediate  startup, 
shutdown,  and  malfunction  report 
according  to  the  requirements  of 
§63.10(d)(5)(ii). 

(d)  Part  70  monitoring  report.  If  you 
have  obtained  a  title  V  operating  permit 
for  an  affected  source  pursuant  to  40 
CFR  part  70  or  part  71,  you  must  report 
all  deviations  as  defined  in  this  subpart 
in  the  semiannual  monitoring  report 
required  bv  40  CFR  70,6(a)(3)(iii)(A)  or 
40  CFR  7l!6(a)(3)(iii)(A).  If  you  submit 
a  compliance  report  for  an  affected 
source  along  with,  or  as  part  of.  the 
semiannual  monitoring  report  required 
by  40  CFR  70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A),  and  the  compliance 
report  includes  all  the  required 
information  concerning  deviations  from 
any  emissions  limitation  or  operation 
and  maintenance  requirement  in  this 
subpart,  submission  of  the  compliance 
report  satisfies  any  obligation  to  report 
the  same  deviations  in  the  semiannual 
monitoring  report.  However,  submission 
of  a  compliance  report  does  not 
otherwise  affect  any  obligation  you  may 
have  to  report  deviations  from  permit 
requirements  for  an  affected  source  to 
vour  permittinc  ,^i!'h'Tit\ 

§63.7752    What  records  must  1  keep? 

(a)  You  must  keep  the  records 
specified  in  paragraphs  (a)(1)  through 
(3)  of  this  section: 

(1)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
documentation  supporting  any  initial 
notification  or  notification  of 
compliance  status  that  you  submitted, 
according  to  the  requirements  of 
§63.10(b)(2)(xiv). 

(2)  The  records  specified  in 
§63.6(e)(3)(iii)  through  (v)  related  to 
startup,  shutdown,  and  malfunction. 

(3)  Records  of  performance  tests  and 
performance  evaluations  as  required  by 
§63.10(b)(2)(viii). 

(b)  You  must  keep  the  following 
records  for  each  CEMS. 

(1)  Records  described  in 
§63.10(b)(2)(vi)  through  (xi). 

(2)  Previous  (i.e.,  superseded) 
versions  of  the  performance  evaluation 
plan  as  required  in  §^. 8(d)(3). 

(3)  Request  for  alternatives  to  relative 
accuracy  tests  for  CEMS  as  required  in 
§63.8(f)(6)(i). 

(4)  Records  of  the  date  and  time  that 
each  deviation  started  and  stopped,  and 
whether  the  deviation  occurred  during  a 
period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(c)  You  must  keep  tne  records 
required  by  §§63.7743.  63.7744.  and 
63.7745  to  show  continuous  compliance 
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with  each  emissions  limitation,  work 
practice  standard,  and  operation  and 
maintenance  requirement  that  applies  to 
you. 

§63.7753     l!i  whd!  torni  .inc!  to'  how  'onq 
must  I  keep  my  records? 

(dj  You  must  kf'.'p  your  records  in  a 
form  suitable  and  readily  available  for 
expeditious  review,  according  to  the 
requirements  of  §63. 10(b)(1). 

(h)  As  specified  in  §63. 10(b)(1).  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record 
according  to  the  requirements  in 
§  63.10(b)(1).  You  can  keep  the  records 
for  the  previous  3  years  off  site. 

OlhtT  Rt'<|uirt'ttu'nts  ami  ItiformHtiim 

§6J  ."60      What  parts  ot  the  General 
Provisions  apply  to  me"' 

Table  1  to  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§63  1  through  63  15  appiv  to  vou 

if  6}  .^/6'      Who  implements  and  enforces 
this  subpart? 

,u,  i  iiLs  subpart  can  be  implemented 
and  enforced  by  us,  the  U.S. 
Environmental  Protection  Agency 
(EPA),  or  a  delegated  authority  such  as 
your  State,  local,  or  tribal  agency.  If  the 
U.S.  EPA  Administrator  has  delegated 
authority  to  your  State,  local,  or  tribal 
agency,  then  that  agency,  in  addition  to 
the  U.S.  EPA,  has  the  authority  to 
implement  and  enforce  this  subpart. 
You  should  contact  your  U.S.  EPA 
Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  your  State,  local, 
or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under  40 
CFR  part  63,  subpart  E,  the  authorities 
ccntained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  the  U.S.  EPA  and  are 
not  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  work 
practice  standards  under  §_63.6(g). 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §63. 7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §63.90. 


(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

S  Fii  inffl  HM,)  ,.<  <J..fif)"'f  iti  5  fiT  on 

ft;  63  ^^6?      What  definitions  apply  to  this 
subpart'' 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act.  in  §  63.2. 
and  in  this  section. 

Bag  leak  detection  system  means  a 
system  that  is  capable  of  continuously 
monitoring  relative  particulate  matter 
(dust)  loadings  in  the  exhaust  of  a 
baghouse  to  detect  bag  leaks  and  other 
upset  conditions.  A  bag  leak  detection 
system  includes,  but  is  not  limited  to, 
an  instrument  that  operates  on 
triboelectric,  electrodynamic,  light 
scattering,  light  transmittance.  or  other 
effect  to  continuously  monitor  relative 
particulate  matter  loadings. 

Binder  chemical  means  a  component 
of  a  system  of  chemicals  used  to  bind 
sand  together  into  molds,  mold  sections, 
and  cores  through  chemical  reaction  as 
opposed  to  pressure. 

Capture  system  means  the  collection 
of  components  used  to  capture  gases 
and  fumes  released  from  one  or  more 
emissions  points  and  then  convey  the 
captured  gas  stream  to  a  control  device. 
A  capture  system  may  include,  but  is 
not  limited  to,  the  following 
components  as  applicable  to  a  given 
capture  system  design:  duct  intake 
devices,  hoods,  enclosures,  ductwork, 
dampers,  manifolds,  plenums,  and  fans. 

Cold  box  mold  or  core  making  line 
means  a  mold  or  core  making  line  in 
which  the  formed  aggregate  is  hardened 
by  catalysis  with  a  gas. 

Combustion  device  means  an 
afterburner,  thermal  incinerator,  or 
scrap  preheater. 

Cooling  means  the  process  of  molten 
metal  solidification  within  the  mold  and 
subsequent  temperature  reduction  prior 
to  shakeout. 

Cupola  means  a  vertical  cylindrical 
shaft  furnace  that  uses  coke  and  forms 
of  iron  and  steel  such  as  scrap  and 
foundry  returns  as  the  primary  charge 
components  and  melts  the  iron  and  steel 
through  combustion  of  the  coke  by  a 
forced  upward  fiow  of  heated  air. 

Deviation  means  any  instance  in 
which  an  affected  source  or  an  owner  or 
operator  of  such  a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart 
including,  but  not  limited  to,  any 
emissions  limitation  (including 
operating  limits),  work  practice 
standard,  or  operation  and  maintenance 
requirement; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 


permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emissions 
limitation  (including  operating  limits) 
or  work  practice  standard  in  this 
subpart  during  startup,  shutdown,  or 
malfunction,  regardless  of  whether  or 
not  such  failure  is  permitted  by  this 
subpart. 

Electric  arc  furnace  means  a  vessel  in 
which  forms  of  iron  and  steel  such  as 
scrap  and  foundry  returns  are  melted 
thr-  in;!',  (fsistaiK  r  hfrtliim  by  an  electric 
curifii;  ri.iuiiiL:  iiih'uuh  tfu!  arcs  formed 
between  the  elt-i  trcii.s  and  the  surface 
of  the  metal  mul  tU.   flowing  through 
the  metal  httw-tn  ttit    ir    paths. 

Electric  indu   ,'.  ■':  '^,'^  =  i'  <  iiumii'-  a 
vessel  in  whii  ii  tuniis  ..i  n-.m  ,inii  steel 
such  as  scrap  and  foundry  returns  are 
melted  though  resistance  heating  by  an 
electric  current  that  is  induced  in  the 
metal  by  passing  an  alternating  current 
through  a  coil  surrounding  the  metal 
charge  or  surrounding  a  pool  of  molten 
metal  at  the  bottom  of  the  vessel. 

Emissions  limitation  means  any 
emissions  limit  or  operating  limit. 

Exhaust  stream  means  gases  emitted 
from  a  process  that  by  design  are 
captured,  conveyed  through  ductwork, 
and  exhausted  from  the  foundry 
building  through  a  stack  using  forced 
ventilation. 

Furan  warm  box  mold  or  core  making 
line  means  a  mold  or  core  making  line 
in  which  the  binder  chemical  system 
used  is  that  system  commonly 
designated  furan  warm  box  system  by 
the  foundry  industry. 

Hazardous  air  pollutant  means  any 
substance  on  the  list  originally 
established  in  112(d)(1)  of  the  Clean  Air 
Act  and  subsequently  amended  as 
published  in  the  Code  of  Federal 
Regulations. 

Iron  and  steel  foundry  means  a 
facility  that  melts  scrap,  ingot,  and/or 
other  forms  of  iron  and/or  steel  and 
pours  the  resulting  molten  metal  into 
molds  to  produce  near  final  shape 
products. 

Metal  casting  department  means  the 
area  of  a  foundry  and  associated 
equipment  in  which  all  operations 
needed  to  melt  metal  and  produce 
mechanically  finished  castings  are  done, 
including  preparation  of  furnace  feed, 
melting  metal,  transferring  molten  metal 
to  pouring  stations,  pouring  metal  into 
molds,  cooling  molds,  and  separating 
castings  from  molds. 

Metal. melting  furnace  means  a 
cupola,  electric  arc  furnace,  or  electric 
induction  furnace  that  converts  scrap, 
foundry  returns,  and/or  other  solid 
forms  of  iron  and/or  steel  to  a  liquid 
state.  Tlii'-  l-Tmition  does  not  include  a 
holding  nuii.ne,  which  is  a  furnace  that 
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malten 


reci'i\  t's  metal  already  in  tiit 
state. 

Mold  and  core  makinp  department 
means  the  area  of  a  foundrv  and 
associated  equipment  in  which  all 
operations  needed  to  produce  molds, 
mold  sections,  and  cores  are  done, 
including  those  operations  performed  in 
mold  or  core  making  and  mold  or  core 
coating  lines. 

Mold  or  carp  coating  line  means  the 
collection  of  equipment  that  is  used  to 
prepare  slurr>'  or  other  forms  of  coating 
materials  that  contain  finely  divided 
nfrai  torv  substances,  coat  molds  or 
cores  with  th*-  slurrs    aiiii  dr\  th«' 
coating. 

Mold  or  core  making  line  means  the 
collection  of  equipment  that  is  used  to 
mix  an  aggregate  of  sand  and  binder 
chemicals,  form  the  aggregate  into  final 
shape,  and  harden  the  formed  aggregate. 
This  definition  does  not  include  a  line 
for  making  green  sand  molds  or  cores. 

Mnid  vt^nt  means  an  opening  in  a 
mold  through  which  gases  containing 
pyrnUsis  products  of  organic  mold  and 
core  constituents  produced  by  contact 
with  or  proximity  to  molten  metal 
normally  escape  the  mold  during  and 
after  metal  pouring. 


Naphthalene-depleted  solvent  means 
a  petroleum  distillate  product  or  similar 
product  used  in  sand  binder  chemical 
formulations  that  contains  3  percent  or 
less  naphthalene  by  weight. 

Phenolic  urethane  cold  box  mold  or 
core  making  line  means  a  cold  box  mold 
or  core  making  line  in  which  the  binder 
chemical  system  used  is  that  system 
commonlv  termed  phenolic  urethane 
system  bv  the  ioundry  industry.  This 
system  typically  uses  triethylamine  or 
dimethvlethylamine  as  the  catalyst  gas. 

Phennhi  urrthnne  nobake  mold  or  ■ 
core  mnkim:  lint'  means  a  mold  or  core 
making  line  in  which  the  binder 
I  hemical  system  used  is  that  system 
commonly  designated  phenolic 
urethane  nobake  system  by  the  foundry- 
industry. 

Pouring  urea  means  an  area  in  which 
molten  metal  is  brought  to  molds  that 
remain  stationary  from  the  time  they 
receive  the  molten  metal  through 
cooling. 

Pouring,  cooling,  and  shakeout  line 
means  the  combination  of  either  a 
pouring  station  and  its  associated 
cooling  area  or  a  pouring  area  with  the 
area  in  which  shakeout  is  done. 

Pouring  station  means  the  fixed 
location  to  which  molds  are  brought  in 
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jCability  of  General 

'eqjirement  in  ttie  tollowing 


a  continuous  or  semicontinuous  manner 
to  receive  molten  metal,  after  which  the 
molds  are  moved  to  a  cooling  area. 

Responsible  official  means 
responsible  official  as  defined  in  §63.2. 

Scrap  preheater  means  a  vessel  or 
other  piece  of  equipment  in  which 
metal  scrap  that  is  to  be  used  as  melting 
furnace  feed  is  heated  to  a  temperature 
high  enough  to  eliminate  moisture  and 
other  volatile  impurities  or  tramp 
materials  by  direct  flame  heating  or 
similar  means  of  heating. 

Scrubber  blowdonn  means  liquor  or 
slurry  discharged  from  a  wet  scrubber 
that  is  either  removed  as  a  waste  stream 
or  processed  to  remove  impurities  or 
adjust  its  composition  or  pH  before 
being  returned  to  the  scrubber. 

Shakeout  means  the  process  of 
separating  a  casting  from  a  mold  using 
a  mechanical  unit  or  manual  procedure 
designed  for  and  dedicated  to  this 
purpose. 

Work  practice  standard  means  any 
design,  equipment,  work  practice,  or 
operational  standard,  or  combination 
thereof,  that  is  promulgated  pursuant  to 
section  112(h)  of  the  CAA. 
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Title   3— 

The  President 


Presidential  Documents 


Executive  Order  1328]   of  December  19,  20(i2 

Half-Dav   Closing   of   Executive   Departments    and    Asent  les   oi 
the  Federal  Government  on  Tuesdav,  December  24    2002 


IFR  Doc.  02-32518 

Filed  12-20-02;  11:04  ami 

Billing  code  3195-01-P 


P\  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws   .  •   the   Initpd  States   of  America,   it   is  hereby   ordered  as   follows: 

Section   1     Ail   »  xecutive  branch  departments  and  agencies  of  the  Federal 

(,i)\prnnient    sh.ill   be  closed  and  their  employees  excused  from  duty  for 

tlu'  last  firilt  (it  thp  s(  t.f^.ii.ip,;  workday  on  Tuesday,  December  24,  2002, 
the  licA  held.fe  ChnstiDcis  l)r.\   i-\{  ppt  as  provided  in  section  2  below. 

Sec.  2.  The  heads  of  e.xeculive  branch  departments  and  agencies  may  deter- 
mine \lu,\  lertain  offices  and  installations  of  their  organizations,  or  parts 
thereof  must  remain  open  and  that  certain  employees  must  report  for  duty 
f(  I  the  tull  SLhetluled  workday  on  December  24    2002,  for  reasons  of  national 

set  iint\  !ir  defense  or  otfier  ])ublic  reasons. 

Sec.  3.  ru»'s,i,,\  i)e(  emtnr  J4  Ji)02,  shall  be  considered  as  falling  within 
the  scope  ot  fxe,  >it,\e  (3:  ie:  ilS82  of  February  11,  1971,  and  of  5  U.S.C. 
5546  anci  blUiib)  ana  other  similar  statutes  insofar  as  they  relate  to  the 
pay  and  leave  of  employees  of  the  United  States. 
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TflF  WHITE  HOUSE, 
DcLtinUt:  ly.  2002. 
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319 77940 

916 77003 

o--       77003 

8  CFR 

103 .' 71443,  76256 

212 71443 

214 71443,76256 

235 71443 

248 76256 

264 71443 

274a 76256 

286 71443 

,->QC   71443 


94 77148 

121 76906 

Proposed  Poles 

77004 

82 77004 

94 77004 

-C  CPR        * 

Ch.  1 72091 

1 77651 

19 77651 

20 77651 

21 77651 

32 77651 

34 77651 

39 77651 

51 77651,78130 

55 77651 

61 78130 

70 78130 

72 78130 

73 77651 .  78130 

74 78130 

75 78130 

76 78130 

81 ^ 77651 

150 78130 

<m  72274 


■oposec  •-.-  'PS 


50. 


.71490 


11  CFR 

100 

110 

Ill 

113 


.76962 
.76962 
.76962 
.76962 


9  CFR 

93 


.72827 


12  CFR 

223 76560 

250 76560 

502 78150 

505 78150 

506 76293,  77909.  78150 

516 78150 

541 78150 

545 78150 

550...r. 76293 

551 76293 

557 78150 

559 77909,  78150 

560 76304 

561 78150 

562 75809.  77909 

563 77909,  78150 

563e 78150 

563g 78150 

575 78150 

590 76304 

59-  76304 

Propo&ec  Fiure* 

22  76618 

226 72618 

701 72444 


Kcdcral   Kcyistcr    \ 


4h  Af 


Mp.d.r 


n 


i'(  t'lr.tic 


i    ,MH!J  'Rt-aiicr 


■\'fK 


791 72113 

t'rooospo  Ri.les 

72622 

t4  CFH 

21 72830 

23 77399 

25 76652 

39  71450,  71452.  71455, 
71808.  71810.  71812,  71816, 
72091,  72553.  75809.  75812, 
76106,  76109,  76111,  76673, 
76981,  76982,  77401,  77404, 
77405.  77653.  77666.  78153. 
78156 

71 71457.  71458.  71459. 

71460,  71815,  72365,  72441, 
76306 

91..- * 72830 

97 71816,  72553,  76675. 

76677 

119 72726 

121 72726,  72830 

125 72830 

129 72726.  72830 

135 72726 

183 72726 

1260 77667 

1274 77667 

ProDOSf'd  R.,i««: 

77326 

23 71490 

39 71493.  71495.  71497. 

71500,  71503.  71505,  71904, 

72115.  72119.  75819.  75822, 

75824,  76120,  76702.  76704, 

77442,  77444 

71 71507,71508,  71509, 

71906,  75826.  76320.  77326 

91 76624,  77326 

95 77326 

97 77326 

119 76624 

121 71908.  76624.  77326. 

78196 

125 76624.  77326 

129 77326 

135 76624.  77326 

255 72869 

399 72396.  72869 

1260 72121 

15 

50 72095 

303  77407 

17CFR 

4 77409 

275 ...77620 

279 77620 

420 77411 

n-op<)se<I  Ruto*: 

77446 

205 71670 

210 76780 

228 77594 

229 77594 

240 71909.  76780.  77594 

249 76780 

270 71915 

76780,77594 

IS  Cf'R 

284 72098 


Proposed  Rule*: 

35 76122,  76321,  77007 

284 72870 

19  CFR 

iui 71510 

122 71510,  71512 

123 71512 

20  CTR 

.u-  77152 

320 77152 

Proposed  Rules: 

206        77447 

217 77448 

404 78196 

416 78196 

429 ,. 77942 

604 72122 

5 71461 

16 71461 

101 71461 

314 77668 

320 77668 

336 72555 

338 72555 

341 72555,  781 58 

500 78172 

510 72365 

520 71819,  72365 

522 72366,  72367 

556 72367 

558 71820.  71821.  72368. 

72369.  72370 

868 76678 

878 77675 

Proposed  Huie»: 

870 76706 

878 77698 

1020 76056 

2?  CFB 

40 77158 

41 .'. 55159 

42 77160 

45 76681 

62 76307 

507       76112 

Proposed  Rules: 

41 76711 

23  CFR 

627 75902 

635 75902 

636 75902 

637 75902 

710 75902 

24  CFR 

qj'     76096 

2b  Ct-h 

21  77677 

77919 

Propos**<3  Huie«: 

Ch.  1 75828 

26  CFR 

1 71821.  72274.  76985, 

77678,  78174 

301 77416,  77418,  77419, 

77678 


602 77678,  78174 

Proposed  Rules: 

:  -.d99,  76123.  77450. 

77701 .  78202 

27  CFR 

T2834.  77922 

28  CFR 

540 77161,  77425 

541 77427 

29  CFR 

5JU 76985 

1611 72373 

1904 77165 

4011 71470 

4022 71470  76682 

4044 71472.  76682 

P'oposea  Huios 

76214 

30  CFR 

48 76658 

75 76658,  78044 

915 72375 

924 71826 

948 71832 

31  CFR 
P'Oposea  Hulps 

77724 

33  CFR 

100 71840.  76986 

117 71473.  71474,  71840, 

72099.  72100.  72559.  72560. 

76116,  76116.  76988,  76989 
165 71475,  71840.  72561, 

72840.  76989,  76991 ,  77428, 
77924 

175 72100 

177 72100 

179 72100 

181 72100 

lft^        72100 

Proposed  Wjies; 

b^ 76142 

117 71513.  72126.  77949 

165     71513,  75831.  77008 

34  CFR 

?no     71710 

3b  C  F  R 

1200 72101 .  77133 

P'opose'1  Rules: 

77726 

215 77451 

219  72770,  72816 

3'  CFR 

201 78176 

253 77170 

259 71477 

P'opospf!  O'jtes: 

77951 

38  CFR 

21         72563 

P''Oposea  Hjips: 

77737 

76322 

39  CFR 

78178 


255 75814 

71843 

Proposed  Rules: 

111 72626 

40  CFR 

b^  72379,72573,72574, 

72576,  72579,  72842,  72844, 

76316,  76993.  77430  77926. 

78179.  78181 

61 72579 

62 76116 

63 72330.  72580.  77687 

81 76450 

82 77927 

86 ;.... 72821 

70 71479 

131 71843 

141 7301 1-74047 

142 73011-74047 

180 71847.  72104,  72585, 

72846 

270 77687 

271 76995 

300 76683 

721  72854 

72724 

P'oposed  Rules: 

71515,72874.76326. 

//■UlU.  77196,  77204,  77212. 

77463.  77955 

62 76150 

63 72276,  72875.  77562, 

77828.  77830.  78046.  78274 

81  ..,..77196,  77204.  77212 

86 72818 

141 71520.  78203 

271 77010 

300 72888 

451 71523 

764 71524 

1610  72890 

41  CFR 

101-6 76882 

101-18 76882 

101-19 76882 

101-20 76882 

101-33 76882 

101-47 76882 

102-71 76820 

102-72 76820 

102-73 76820 

102-74 76820 

102-75 76820 

102-76 76820 

102-78 76820 

102-79 76820 

102-80 76820 

102-81 76820 

102-83 76820 

42  CFR 
P'oposea  Ruips: 

:• 77350 

54a 77350 

73 71528.  76886 

405 76684 

1001 72892  72894 

1003 72896  76886 

43  CFR 
P'oposeO  Rules: 

77011 

4100 77011 

5000 77011 
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44  CFR 

64 72593 

R5  71482 

Proposed  Rules 

208 77628 

45  CFR 

77692 

Proposed  Rules 

31     72128 

96 77350 

260 77362 

1050 77368 

46  CFR 

2   72100 

10 72100 

15 72100. 

24 72100 

25 72100 

26 72100 

30 72100 

70 72100 

90 72100 

114 72100 

169 72100 


175 72100 

188 72100 

199 72100 

47  CFR 

1 77173 

11       77174 

22 77175 

24 77175 

32 77432 

64 71861 

73 71891.  71892.  71893, 

71894.  76318,  76998,  78191. 
78192,  78193 

90 76697 

Proposed  Rules 

0  77220 

1 76628 

2 75968 

22 78209 

24 78209 

25 75968 

27 ' 78209 

43 77220 

63 77220 

64 77220 


73 71924,71925,71926. 

77220,  77374.  78215 

76 77374 

87 75968 

48  CFR 

2uo 77936 

219 77936 

225 77937 

252 77937 

Proposed  Buies 

Cn.  10 76150 

213 77955 

49  CFR 

1 72383 

241 75938 

571 77193 

573 72384 

577 72384 

Proposed  Rules 

:j  76327 

171 72034 

172 72034 

173 72034 

175 72034 


176 72034 

178 72034 

180 72034 

219 75966 

533  77015 

50  CFR 

17 ; 76030 

222 71895 

223 71895 

229 71900,  75817 

300 72110,  72394 

622 71901,71902,  72112, 

77193 

635 71487.  77433.  77434 

648 71488.  72867,  76318. 

76701 
679 71489,  72595,  76998 

77439 
P^ooosec  ^i^ les: 

•i  /      ,  1  d29  72396,  72407. 
75834,  76156.  77464  77466 

600 76329,  77957 

635 72629 

648 72131 

679 76344,  76362 
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REMINDERS 

The  Items  in  this  list  were 

editorially  compiled  as  an  aid 

to  Federal  Register  users 

Inclusion  or  exclusion  from 

this  list  has  no  legal 

significance 


RULES  GOING  INTO 
EFFECT  DECEMBER  23 
2002 

AGRICUiruRh 

DEPARTMENT 

Agncuitur.ll   Mdrketing 

Service 

Kiwilruit  grown  in — 

California;  published  11-21- 
02 
Oranges,  grapefruit, 
tangennes.  and  tangelos 
grown  in — 

Fk5rida:  published  11-21-02 
Prunes  (dned)  produced  in — 
California:  published  11-21- 
02 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Aq«ncy 

Program  reguia'iui::. 
Business  and  industry  loans 
rural  area  definition 
revision   published  12-23- 
02 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperativw 

Service 

Program  regulations 
Business  and  Industry  loans; 
rural  area  definition 
revision;  published  12-23- 
02 

AGRICULTUHt 
DEPARTMENT 

Rural  Housing  Service 

Program  regulations. 
Business  and  industry  loans; 
rural  area  definition 
revision;  published  12-23- 
02 

AGRICULTURE  \ 

DEPARTMENT  y 

Rur,-)!   Utilities   Service 
Electric  loans 

RUS  operational  controls; 

exceptions  under  RE  Act; 

regulations  removed; 

published  11-21-02 
Program  regulations: 
Business  and  industry  loans; 

rural  area  definition 

revision,  published  12-24- 

02 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR) 

Financing  policies;  published 
1 1  -22-02 


General  records  schedule, 
published  11-22-02      - 

ENVIRONMENTAL 

PROTECTION   AGENCY 

An  programs.  Slate  authority 
delegations 

Vanous  States;  published 
11-21-02 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 
Delaware:  published  11-22- 

02 
North  Carolina:  published 
10-22-02 
Water  supply: 
National  pnmary  drinking 
water  regulations — 
Public  notification, 
consumer  confidence 
repon,  and  primacy 
rules,  minor  revisions; 
published  11-27-02 
Public  notification, 
consumer  confidence 
report,  and  pnmacy 
rules;  minor  revisions; 
correction;  published 
12-9-02 

FEDERAL 

COMMUNICATIONS 
COMMISSION 

HaU'ij  st.jii.jn.s.  table  of 
assignments: 
New  Mexico  and  Texas; 

published  12-16-02 
Texas;  published  12-3-02 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Financing  policies;  published 

11-22-02 
General  records  schedule; 

published  11-22-02 

NATIONAL  AERONAUTICS 

AND  SPACE 

ADMINISTRATION 

f  ^Ji..\i.  .\^^^.^.\,^n  Regulation 

(FAR): 

Financing  policies;  published 
11-22-02 

General  records  schedule; 
piibif^^-e-^  1  '32-02 

SECURITIES  AND 

EXCHANGE   COMMISSION 

Insurance  company  separate 
accounts  registered  as 
unit  investment  trusts 
offenng  vanable  annuity 
contracts,  costs  and 
expenses  disclosure. 
publls^"-'  " '  ^9-02 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Boating  safety: 


Personal  flotation  devices 
for  children.  Federal 
requirements  tor  weanng 
aboard  recreational 

vpsseK    puhhshed  6-24-02 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 
Engiiieeiiny  and  traffic 
operations 

Uniform  Traffic  Control 
Devices  Manual — 
Retroretlective  sign  and 
pavement  marking 
materials,  color 
specifications, 
correction,  published 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 
Controlled  foreign 
partnerships:  filing 
requirements;  published 
12-23-02 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Technical  amendments 
published  12  23  or 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPtRTMENT 
Agricultural  Marketing 
Service 

Meats,  prepared  meats,  and 
meat  products,  certification 
and  standards 
Federal  meat  grading  and 
certification  services:  fee 
changes:  comments  due 
by  12-31-02:  published 
11-1-02  [FR  02-277661 

AGRICULTURE 

DEPARTMENT 

Commodity  Credit 

Corporation 

Loan  and  purchase  programs. 
Farm  and  Ranch  Lands 
Protection  Program 
comments  due  by  12-30- 
02:  published  10-29-02 
(FR  02-26888] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 

Northeastem  United  States 
fishenes— 

Summer  flounder,  scup, 
and  black  sea  bass, 
connments  due  by  12- 
30-02;  published  10-30- 
02  fFR  02  275661 

DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulaiion 
(FAR) 


Debarn>ent  and  suspension: 
order  placement  and 
option  exercise,  comments 
due  by  1-3-03;  published 

11-4-0?  [EP  '^?  ?^268] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electnc  utilities  (Federal  Power 
Act),  natural  gas  companies 
(Natural  Gas  Act),  and  oil 
pipeline  companies 
(Interstate  Commerce  Act): 
Asset  retirement  obligations; 
accounting,  financial 
reporting,  and  rate  filing 
requirements,  comments 
due  by  1-3-03.  published 
11-19-02  [FR  02-28294] 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans,  approval  and 
promulgation;  various 
States 

Ohio;  comments  due  by  1- 
2-03:  published  12-2-02 
[FR  02-30468] 

Solid  wastes: 
Waste  management  system; 
testing  and  monitoring 
activities;  methods 
innovation    comments  due 
by  12-30-02.  published 
10-30-02  (FR  02-26441] 

Water  supply 

National  pnmary  and 
secondary  dnnking  water 
regulations — 
Chemical  and 

microbiological 

contaminants   analytical 

methods  approval. 

Colitag  method; 

comments  due  by  1-2- 

03:  published  12-2-02 

'ER  02-30467) 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations:  table  of 
assignments: 

Michigan;  comments  due  by 
12-30-02:  published  12-3- 
02  [FR  02-30508] 
North  Carolina:  comments 
due  by  12-30-02; 
published  12-3-02  [FR  02- 
30510] 
Texas:  comments  due  by 
12-30-02:  published  12-3- 
02  (FR  02-30506] 

Television  stations;  table  of 
assignments: 

Maine,  comments  due  by  1- 
3-03.  published  11-21-02 

:fr  02-29577] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
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Debarment  and  suspension: 
order  placement  and 
Option  exercise   comments 
due  by  1-3-03.  published 
11-4-02  TR  02  27268] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare 
Hospital  outpatient 
prospective  payment 
system  i2003  CY) 
comments  due  by  12-31- 
02    published  11-1-02  (FR 
02-27548] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species 
Critical  habitat 
designations — 
Blackburn  s  sphinx  moth; 
comments  due  by  12- 
30-02.  published  8-26- 
02  [FR  02-21702] 
Blackburn  s  sphinx  moth, 
comments  due  by  12- 
30-02   published  10-10- 
02  [FR  02-25722] 
Findings  on  petitions   etc. — 
Western  gray  squirrel: 
comments  due  by  12- 
30-02:  published  10-29- 
02  [FR  02-27297] 
Fishery  conservation  and 
manage'Tient 
Critical  habitat 
designations — 
Blackburn  s  sphinx  moth; 
comments  due  by  12- 
30-02,  published  11-15- 
02  ;FR  02  29049; 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Independent  laboratones  and 
non-MSHA  product  safety 
standards   testing  and 
evaluation   alternate 
requirements    comments 
due  by  12-31-02   published 
10-17-02  [FR  02-25879] 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Safety  and  health  standards, 
etc 

Standards  improvement 
project  I  Phase  il): 
comments  due  by  12-30- 
02:  published  10-31-02 
[FR  02-27541] 
LEGAL  SERVICES 
CORPORATION 
Freedom  ot  Information  Act; 
implementation    comments 
due  by  1-2-03   published 
11-18-02  'FR  02-29123; 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 


Debarment  and  suspension: 

order  placement  ana 
option  exercise   comments 
due  by  1-3-03.  published 
11-4-02  ;FR  02-2'^268j 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities 
Broker-deaie'  exemption 
from  sending  tinancia' 
information  to  customers: 
comments  due  by  1-2-03, 
published  12-3-02  [FR  02- 
30664] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  manne  officers  and 
seamen 

Passenger  ships  on 
international  voyages 
personnel  training  and 
qualifications   comments 
due  by  12-30-02 
published  10-30-02  [FR 
02-27376] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives' 
Airbus,  comments  due  by  1- 

3-03    published  12-4-02 

[FR  02-30654; 
Boeing,  comments  due  by 

12-30-02   published  10- 

31-02  [FR  02-27315] 
Bombardier,  comments  due 

bv  1-2-03    published  12-2- 

02  [FR  02-30347] 
Cessna   comments  due  by 

12-30-02    published  10- 

21-02  ;FR  02-26662; 

Eurocopter  France 

comments  due  by  1-3-03; 

published  11-4-02  [FR  02- 

27789] 
Hartzell  Propeller,  Inc.; 

comments  due  by  1-3-03; 

published  1 1  -4-02  [FR  02- 

27739; 
Honeywell:  comments  due 

by  12-31-02.  published 

11-1-02  [FR  02-27433] 
McDonnell  Douglas, 

comments  due  by  1-2-03: 

published  11-18-02  [FR 

02-29118] 
Raytheon   comments  due  by 

1-2-03.  published  i0-25- 

02  [FR  02-27196' 
SOCATA-Groupe 

Aerospatiale   comments 

due  by  1-3-03    published 

■1-15-02  [FR  02-29004] 

Airworthiness  standards 
Special  conditions — 
Air  Tractor  Inc    comments 
due  by  1-2-03. 
published  12-2-02  [FR 
02-30325] 


Sikorsky  Aircraft  Corp 

Model  S-92A 

helicopters   comments 

due  by  12-30-02: 

published  10-29-02  [FR 

02-27378] 
Class  D  airspace   comments 
due  by  1-2-03:  published 
12-2-02  [FR  02-30328] 
TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 
operations  % 

Traffic  control  devices  on 
•     Federal-aid  and  other 
streets  and  highways; 
standards;  comments  due 
.     by  12-30-02:  published 
10-30-02  [FR  02-27608] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  .ehicie  safety 
standards: 

Hydraulic  and  electric  brake 
systems — 

Vehicles  over  10  000 
pounds   minimum 
performance 
requirements    etc.; 
comments  due  by  12- 
30-02    published  10-30- 
02  (FR  02-27526] 
Transportation  Recall 
Enhancement, 
Accountability,  and 
Documentation  (TREAD) 
Act;  implementation — 
Tire  safety  information: 
comments  due  by  1-2- 
03;  published  11-18-02 
TR  02  28682' 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Aicoho     ,'.ticuiijrai  area 
designations: 

Red  Hill.  Douglas  County, 
OR;  comments  due  by 
12-30-02;  published  10- 
30-02  [FR  02-27444] 
Red  Hills,  Lake  County,  CA: 
comments  due  by  12-30- 
02:  published  10-30-02 
'FP  02-2"' 443^ 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 
Relative  values  of  optiona 
forms  of  t>enefit 
disclosure,  comments  due 
by  1-2-03   published  10-7- 
02  ;FR  02-25338] 

VETERANS  AFFAIRS 
DEPARTMENT 

DisaDii'ties  ^at-ng  schedule: 

Skin 


Multiple  scars  evaluation: 
comments  due  by  12- 
30-02:  published  10-29- 
0?  [FR  02-27408] 


LIST  OF  PUBLIC   LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  m  con|ur>ction 
•with  'PLUS'  (Public  Laws 
Update  Service)  on  202-741- 
6043   This  list  is  also 
available  online  at  http:// 
www  nara.gov/fedreg/ 
plawcutT.html. 

The  text  of  law-  ^  n-.- 
published  m  the  Feoeral 
Register  but  may  t>e  ordered 
in  "slip  law"  (Individual 
pamphlet)  form  from  the 
Supenntendent  of  DocurT>ents, 
US   Government  Pnnting 
Office   Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  tie  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www  access. gpogov/nara/ 
naraOOS  html  Some  laws  may 
not  yet  be  availat>ie 

H.R.  2818/P.L.  107-361 

To  autfwnze  the  Secretary  ot 
ttie  Intenor  to  convey  certain 
public  land  within  the  Sand 
Mountain  WlkJemess  Study 
Area  in  the  State  of  Idaho  to 
resolve  an  occupancy 
encroachment  dating  back  to 
1971.  (Dec.  17,  2002,  116 
Stat.  3020) 

Last  List  December  19,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  tree  electronic  mail 
notification  service  of  newty 
enacted  public  laws.  To 
subscrit>e,  go  to  http:// 
hydra.gsa.gov/archives/ 
pubia^s  '  ■-'-     ■  ^'^'"  ''  ■"lail 
to  listservfeiistse^\  gse  gov 
with  the  following  text 
message 

SUBSCRIBE  PUBLAWS-L 
Your  Name 

Note:  This  service  is  stnctfy 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address. 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  ts 

putjiished  weeldy  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revisKxi  dates 

An  astensk  (')  precedes  each  entry  that  has  t)een  issued  sirKe  last 

week  and  which  is  now  available  for  sale  at  the  Government  Pnnting 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  app>ears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly 

The  CFR  is  available  tree  on-line  through  the  GovemrDent  Printing 

Office  s  GPO  Access  Service  at  http  //www  access  gpogov/nara/cfr/ 

index  html  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530 

The  annual  rale  lor  subscnption  to  all  revised  paper  volumes  is 

$1 195  00  domestic,  $298  75  additional  tor  toreign  mailing 

Mail  orders  to  tfie  Supenntendent  of  Documents,  Attn  New  Orders, 
P  O  Box  371954   Pittsburgh,  PA  15250-7954  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account.  VISA,  Master  Card,  or  Discover)  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Fnday,  at  (202) 
S12   1800  from  8:00  a  m  to  4  00  pm  eastern  time,  or  FAX  your 
.  f  a.yo  orders  to  (202)  512-2250 


Titl« 


Stock  Number 


P'lce 


Revisior  DalP 


2  (2  Reserved)  (869-048-00001-1) 9.00        Jan.  1, 2002 


3  (1997  Compilation 
and  Ports  100  and 
101)  


(869-046-00002-0)  59,00 

(869-04a-00003-6)  9.X 


5  Parts: 

1-699    (869-04ft-00004-6) 

700-1199  „....  (869-048-00005-4) 

1200-ind,  6(6 
Reserved)  (869-O48-00006-2) 

7  Parts: 

1-26  (869-048-00001-1) 

27-52  (869-048-00008-9) 

53-209 (869-048-00009-7) 

210-299 (869-048-00010-1) 

300-399 (869-048-00011-9) 

400-699  (869-048-000 12-7) 

70O-899 (869-048-00013-5) 

900-999 (869-048-000 14-3) 

IObO-1 199  (869-048-00015-1) 

1200-1599  (869-048-000 16-0) 

1600-1899  (869-048-00017-8) 

1900-1939  (869-048-00018-6) 

1940-1949  (869-048-00019-4) 

1950-1999  (869-O48-0002O-8) 

2000-End (869-048-00021-6) 

8  (869-048-00022-4) 

9  Farts. 

1-199    (869-048-00023-2) 

?fxv-cr,^   (869-048-00024-1) 

10  Pdrts: 

1-50  (869-048-00025-4) 

51-199   (869-048-00026-7) 

200-499 (869-048-00027-5) 

500-£nd  (869-048-00028-3) 


57,00 
47.00 

58.00 

4)00 

47.00 
36.00 
59  00 
42.00 
57.00 
54  00 
5800 
2500 
58  00 
6100 
29  00 
53  00 
47  00 
46.00 

58  00 

58.x 
56  00 

58.00 
56  00 
44  00 
58  00 


13  (869-048-00036-4) 


3000 
36  00 
58  00 
45  00 
42.00 
61.00 

47.00 


'Jon. 
*Jon 

Jan. 
Jan. 

Jan 

Jon 
Jan 
Jan 
Jan 
Jan 
Jon 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 

Jan 

Jan. 
Jan. 

Jan 
Jan 
Jan 
Jan 


11     (869-048-00029-1) 34.00        Jon 

1  2  Pans: 

1-lW  (869-048-00030-5) 

200-219 (869-048-00031-3) 

220-299  : (869-048-00032-1) 

300-499  (869-048-00033-0) 

500-599  (869-048-00034-8) 

60O-End  (869-048-00035-6)  .. 


Jon 
Jan 
Jan 
Jan 
Jan. 
Jan. 


.2002 
,2002 

,2002 
,2002 

2002 

,2002 

,2002 
2002 

,2002 

,2002 
2002 

.2002 
2002 
2002 

.  2002 
2002 
2002 
2002 
2002 

.2002 

2002 

,  2002 
.2002 

.2002 

.2002 

2002 

2002 

,2002 

2002 
2002 
2002 
2002 
2002 
2002 


Jon.  1.2002 


TNto  Stock  Number 

14  Parts: 

1-59  (869-W&-30Cj;-2) 

60-139 (869-0^8-00038-1) 

140-199 (869-O4&-00039-9) 

200-1199  (869-ai&^D0040-2) 

1200-€nd (869-04MX»41-l) 

15  Parts: 

0-299       (869-048-00042-9) 

300-799 (869-04S-00O4>7) 

800-fnd  (869-048-00044-5) 

16  Parts: 

0-999       (869-048-00045-3) 

100O-€nd (869-048-30046-1) 

17  Parts: 

1-199   (S6V-048-00048-0, 

200-239 (869-046-00049-6) 

240-End    (8«9-048^XX)50-Ci 

IS  P&rts' 

1-399  . (869-048-00051-8) 

400-€nd  (869-048-00052-6) 

19  Parts; 

1-140  (869-048-00053-4) 

141-199 (869-048-00054-2) 

200-€nd  (869-048-00055-1) 

20ParU: 

1-399      (869-046-00OS<^9 

400-499  (869-04a-00057-7) 

500-€nd (869-048-00058-5) 

21  Parts: 

1-99  (869-04d-00059-3) 

10O-169 (86W)48-00060-7) 

170-199  (869-048-00061-5) 

200-299  (869-04ft-00062-3) 

300-499  (869-048-00063-1) 

500-599  (869-04ft-00064-0) 

600-799  (869-048-00065-8) 

800-1299  (869-048-00066-6) 

1300-tnd (869-048-00067-4) 

22  Parts: 

1-299      (869-O48-00068-2) 

300-End   (869-O48-00069-1) 

23  (869-048-00070-4) 

24  Parts: 

0-199       (869-048-00071-2) 

200-499    (869-048-00072-1) 

500-699   (869-O4«-00073-9) 

700-1699  (869-048-00074-7) 

I70O-End (869-048-00075-5) 

25  (869-04*-O0076-3) 

26  Parts: 

§§  1  0-1-1.60  (869-048-00077-1) 

§§1.61-1.169 (869-O48-00078-0) 

§§  1  170-1  300  (869-048-00079-8) 

§§  1  301-1  400  (869-048-00080-1) 

§§1401-1440 (869-048-00081-0) 

§§  1.441-1  500  (869-048-00082-8) 

§§1  501-1  640  (869-048-00083-6) 

§§1641-1  850 (869-048-O0084-4) 

§§  1  851-1  907  (869-048-00085-2) 

§§  1  908-1  1000  (869-048-00086-1) 

§§1  1001-1  1400  (869-048-00087-9) 

§§1.1401-End  .(869-048-00088-7) 

2-29  (869-O48-00089-5) 

30-39  (869-O48-0009O-9) 

40-49  (869-048-00091-7) 

50-299 (869-048-00092-5) 

300-499 (869^)48-00093-3) 

500-599 (869-048-00094-1) 

600-End  (869K)4W)0095-0) 

27  Parts: 

1-^        (869^)48-00096-8) 


Prica 

Revision  Date 

60  00 

Jan 

2002 

58  00 

Jan 

2002 

2900 

Jan 

.2002 

4700 

Jon 

2002 

41.00 

Jan 

2002 

37.00 

Jan 

2002 

58  00 

Jon 

2002 

40  00 

Jon 

2002 

4700 

Jan 

2002 

5700 

Jon 

2002 

47  X 

Api 

2002 

55  00 

Apr 

2002 

59  00 

Apr 

2002 

59  OC 

Apr 

2002 

24.00 

/\pf. 

.2002 

5700 

Apr 

2002 

56.00 

Apr 

2002 

2900 

Apr 

2002 

....      47.00 

Apr 

2002 

60.00 

Apr 

2002 

60.0C 

Apr 

20C2 

39  00 

Apr 

2002 

46  00 

Apr 

2002 

4700 

Apr 

2002 

.      16.00 

Apr 

2002 

290C 

Apr 

20C2 

460C 

Apr 

2002 

16.00 

Apr 

2002 

5600 

Apr 

2002 

220C 

AD' 

20C: 

590C 

Apr 

200 : 

430C 

Api 

2002 

40  OC 

Ap' 

570C 

Ap' 

2002 

47  OC 

Api 

2002 

29  00 

Apr 

2002 

5800 

Apr 

,2002 

2900 

Apr 

,2002 

6800 

Apr 

2002 

45.00 

Apr 

2002 

58.00 

Apr 

2002 

55  00 

Apr 

2002 

44  00 

Apr 

2002 

.       60.00 

Apr 

2002 

47.00 

Apr 

.  2002 

44.00 

^Apr. 

.2002 

57.00 

Apr 

2002 

57  00 

Apr 

.2002 

56  00 

Apr. 

2002 

58.00 

Apr. 

.2002 

6100 

Apr 

.2002 

5700 

Apr 

2002 

39  00 

Apr 

.2002 

260C 

Apr 

,2002 

38  OC 

Apr 

2002 

5700 

Apr. 

2002 

12.00 

Apr 

2002 

16.00 

Apr 

2002 

61.00 

Ap< 

,2002 
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Vll 


Title  Stock  Numbw 

20C'-E^d   (869-048-00097-6) 

28  Parts: 

0-42         (869-048-00098-4) 

43-ena  (869-048-00099-2) 

29  Parts: 

D-90       (869-048-001 00-0) 

100-499  (869^48-00101-8)  . 

500-899  (869-048-00 102-6) 

Q>00-!899  (869-048-00 103-4) 

900-1910  (§§1900  to 

1910999)    (669-048-00104-2) 

:9ic  (§§1910  1000  to 
end)  (869-048-00105-1) 

1911-1925  (869-046-00106-9) 

1926  (869-048-00107-7) 

1927-End        (869-048-00108-5) 

30  Parts: 

1-199     (869-048-00109-3) 

200-699  (869-048-00110-7)  , 

700-End   (869^)48-00111-5)  . 

31  Parts; 

J--99     (869-048-00112-3)  . 

200-End  ..(869-048-00113-1)  . 

32  Parts: 

i-39.  vol.  I 

1-39,  Vol.  II 

1-39,  Vol.  Ill 

1-190  (869-04WX)n4-0) 

191-399 (869-048-001 15-8) 

400-629  (869-048-00116-6) 

630-699 (869-048-00117-4) 

700-799 (869-048-00118-2) 

800-End  (869-048-00119-1) 

33  Parts: 

1-124    (869-046^30120-4) 

125-199 (669-048-00121-2) 

200-End  '869-048-00' 22-1) 

34  Parts: 

1-299  (86V-34B-O0 123-9) 

300-399 (869-048-00124-7) 

400-End  (669-048-00125-5) 

35  (869-046-00126-3) 

36  Parts 

l-is»<;  (869-048-00 127-1) 

200-299  (869-048-00128-0) 

300-End  (869-048-00129-8) 

37 (869-046-00130-1) 

OO   parte' 

0-17 (869-048^X)131-0) 

18-End  (869-048-OC 1 32-8) 

39  (869-048-00133-6) 


40  Parts: 

1-49  (869-048-00 

50-51    (669-046-00 

52(5201-52.1018)  (869-046-OG 

52  (52  1019-End)    .    .  (869-048-00 

53-59    (669-048-00 

&0  (60  1-End)  (869^348-00 

60  (Apps)  (869-048-00 

61-62     (669-046-00 

63  (63  1-63  599)  (669-046-00 

63  (63  600-63  1 199)  (669-048-00 

63  (63  1 200-End)  (669-048-00 

64-71    (669-046-00 

■^2-80  (869-048-00 

81-85  .    .  (869-048-00 

86  (66  '-86  599-99)  (869-G48-0C 

86  {66  600-i-Endi  (869-048-OC 

87-99  (669-048-OC 


34-4) 

35-21 
36-') 
37-9) 
38-7) 
39-5  :> 
4(^91 
41-71 
42-6) 
43-3; 

44- ;  1 

45-0) 
ib-k) 

4:^-6) 

48-4) 
49-2' 
50-6/ 


Prfc* 

1300 

56  OC 

55  OC 

45  OC 
21.00 
58.00 

35  OC 

58  DC 

42  00 
29  OC 

47  OC 

59  OC: 

56  X 

47  OC 
56  OC 

35  OC 

60  OC 

15.00 
19.00 

1800 
56  00 
60.00 
47.00 

37  00 

44  00 

46  00 

47  X 
60  X 
47.x 

45  X 
43X 
59  X 

10.00 

36  X 
35  X 
56  X 

47.x 


57.x 
58.x 

40X 


57.00 
40X 

55,X 

58  X 
29  X 
56  X 
5'  X 
36  X 
56  X 

46  X 
6'  X 
29  X 

59  X 

47  X 
52  X 
47  X 
57.00 


Revision  Date 

Apr    1    2X2 


Title 


Stock  Number 


P'iCf 


jaiy  1 
July  1 

«July  1 
July  1 
July  1 
July  1 


2X2 
2002 

2002 
2002 
2002 
2002 


July  1   2X2 

8July  1 ,  2X2 
July  1.  2002 
July  1  2X2 
July  1   2X2 

July  1  2X2 
July  1 ,  2002 
July  1.  2002 


July  1, 
July  1, 

2  July  1. 
2  July  1. 
2  July  1 

July  1. 

July  1 . 

July  1, 

July  1 


2002 
2002 

1984 
1984 
1984 
2X2 
2X2 
2002 
2X2 


July  1,  2X2 
July  1  2X2 

July  1,2X2 
July  1 ,  2002 
July  1   2X2 

July  1,  2002 
July  1 .  2X2 
July  1 ,  2X2 

7July  1 .  2X2 

July  1 .  2X2 
July  1 .  2X2 
July  1 ,  2X2 

July  1  2X2 

July  1.2X2 
July  1,  2002 

July  1,2002 

July  1 .  2X2 
July  1 ,  2X2 
July  1.  2X2 
July  1.2X2 
2X2 
2X2 
2X2 
2X2 
2X2 
2X2 
2X2 
2X2 
2X2 
2X2 
2X2 
2X2 
2X2 


July 
July 

8July 
July 
July 
July 
July 
July 
July 
July 

ejuly 
July 
July 


100-135  (869-048-X15M)  42.X 

136-149  (869-048-X 152-2)  58.X 

150-189   (869-048-X153-1) 47.X 

190-259   (869-048-00154-^)  37.X 

260-265    (869-048-00155-7)  47  X 

266-299    (869-048-X  156-5)  47.X 

300-399  (869-048-X  157-3)  43.X 

400-424  (869-048-00158-1)  54.X 

425-699  (869-048-X  159-0)  59.X 

700-789 (869-048-X  160-3)  58.X 

790-End     .'..  (869-048-X161-1)  45.X 

41  Chapters: 

1,  1-1  to  1-10  13.x 

1 ,  1-1 1  to  Appendix,  2  (2  Reserved) 1 3.X 

3-6 14.x 

7  6.x 

8  4.50 

9  13.M 

10-17  9.50 

18,  Vol.  I.  Ports  1-5  ..: 13.x 

18,  Vol.  II.  Ports  6-19 13.x 

18.  Vol.  III.  Ports  20-52  13.X 

19-lX  - 13.00 

1-100  (869-048-00 162-0) 23.X 

101  (869-048-00163-8) 43.X 

102-200 (869-048-00164-6) 41. W 

201-End (869-048-X  165-4)  24.X 

42  Parts: 

1-399     (869-044-00 166-7)  SIX 

•400-429  (869-048-X  167-1)  59.X 

430-End  (869-048-X  168-9)  61.00 

43  Parts: 
-999       (869-044-X169-1) 45,M 

1000-end  (869-048-X  170-1) 59.X 

44 (869-048-X171-9) 47.X        Oct 


.(869-048-X  172-7) 57  ,X 

31.x 
45.x 
57.x 


45  Parts: 

!-'99 

200-499  (869-048-X  173-5) 

500-1 199  (869-044-X 174-8) 

!  200-End (869-048-X  175-1) 

46  Parts: 

-4:        (869-048-X  176-0) 

41-69  (869-048-00177-8) 

70-89  (869-048-X  178-6) 

90-139 (869-044-X  179-9) 

140-155  (869-048-X  180-8) 

156^165  (869-048-X181-6) 

166-199  (869-044-X  182-9) 

200-499  (869-044-M 183-7) 


44.x 
37.x 
14.x 
41.x 
24.x 
31.x 
42.x 
36,X 


500-tnd  (869-048-X  184-1)  24,X 

47  Parts: 

0-19  {869-044-X  185-3) 

•20-39  (869-048-X  186-7) 

40-69  (869-044-X  187-0) 

70-79  (869-044-X  188-8)   . 

80-End  (869-044-X  189-6)  . 


55.x 
45.x 
36.x 
58.x 
55.x 


48  Chapters: 

i  (Ports  i-51)  (869-044-X  190-0) 60.X 

1  (Parts  52-99)  (869-044-X191-8)  45.X 

•2  (Parts  201-299)  (869-048-00192-1) 53,X 

3-6  (869-048-X  193-0)  30.X 

7-14  (869-044-X  194-2)  51.X 

15-28  (869-044-X  195-1)  53,X 

29-£nd  (869-048-00 196-4)  38.X 

49  Parts: 

-99        (869-044-X  197-7) 55,X 

100-185   (869-044-00198-5)  60.X 

•186-199  (869-048-00199-9)  18.X 

200-399   (869-044-00200-1)  60.X 

400-999  (869-044-00201-9)  58,X 

1000-1 199  (869-048-00202-2) 25.X 


July 
July 
July 
July 
July 
Juty 
July 
July 
July 
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NOTICES 
Huniiii    Irvitjs: 

Nevs    n-y-:  applications — 

iruiieUi   tienzamide  hydrochloride  injection  and 
capsules.  78476-78478 
\tet>tink5s: 

Medical  Devices  Advisory  Committee.  78478 

Food  and  Nutrition  Service 

NOTICES 

Ref!,,!!-.  and  t;uidan'  e   !■.,  nnieiits;  availability,  etc.: 

liectr'iini    henetits  transfer   s\  ^ti-iiis    "8411     "8412 
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Foreign-Trade  Zones  Board 

NOTICES 

Appln  Litjons    tu-iinniis,  iii--tf-r!:iinat!nns.  etc.: 
Cahfornid 

Tesoro  Hefinink:  «i  Mariceting  Co.;  oil  refiner\'  complex 
78414 
New  Mexico,  78414 


Land  Management  Bureau 

NOTICES 

Meptines 

Res(  urct  .Advisory  Councils — 
Central  Montana,  78506 
Realty  actions;  sales,  leases,  etc.: 
New  Mexico,  78506-78507 


Forest  Service 

NOTICES 

Mt*etings 

Resnurc;p  Advisory  Cdinmitiees — 
Niirth  Centra!  Idaho.  -8412 

Health  and  Human  Services  Department 

See  Centers  {or  Dised.^e  (aantriji  and  Pre\pntion 
See  Children  and  F^amilies  .■Xdministration 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Suhstant  e  .^buse  and  Mental  Health  Services 
.■Xdiiiinistrdtiiin 

Industry  and  Security  Bureau 

NOTICES 

Meetings: 
National  Infrastrui  ture  .Advisory  Coum  d    ~h415 

* 
Interior  Department  - 

See  Fish  and  Wildlife  Service 
See  Lanii  Management  Bureau 
SeeNatienai  Park  Service 

Internal  Revenue  Service 

RULES 

Iru  ome  taxes 

PruK  ipal  residence  sale  oi  exr.hange,  exclusion  of  gain. 

"8.P58-78,^H7 
PriiK  ipal  residence  sale  or  exchange,  reduced  maximum 

exclusion  of  gain.  "H  Hti~-"8,i7l 
1  rust  treated  as  pari  of  estate;  election.  78371-78383 
PROPOSED  RULES 
Income  taxes: 
Principal  residence  sale  or  exchange;  reduced  maximum 
ex(  lusion  of  gain;  cross-reference,  78398-78399 

International  Trade  Administration 

NOTICES 
Antidumping: 
Freshwater  crawfish  tail  meat  from — 

China.  78415 
Persulfates  from — 

China,  78415-78416 
Preserved  mushrooms  from — 

India,  78416-78417 
Stainless  steel  butt-weld  pipe  fittings  from — 

Taiwan,  78417-78420 

Justice  Department 

i>ee  justice  Programs  Office  ' 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  78508-78509 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 


Library  of  Congress 

St-t-  (  opynght  Offu  e.  Library  of  Congress 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  78478- 
78479 
Inventions,  Government -owned;  availability  for  licensing, 

78479-78483 
Meetings: 
National  Center  for  Complementary  and  Alternative 

Medicine.  78483 
National  Heart,  Lung,  and  Blood  Institute.  78483-78484 
National  Institute  of  Allergy  and  Infectious  Diseases, 

78486-78487 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  78487 
National  Institute  of  Environmental  Health  Sciences, 

78487 
National  Institute  of  General  Medical  Sciences,  78487 
National  Institute  of  Neurological  Disorders  and  Stroke, 

78484-78485 
National  Institute  of  Nursing  Research,  78485 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

78485-78486 
National  Librar>  of  Medicine,  78487-78488 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Lee's  Pharmaceutical  (Hong  Kong)  Ltd.,  78488-78489 

National  Oceanic  and  Atmosf>herlc  Administration 

RULES 

Marine  mammals: 
Incidental  taking — 
Southern  California;  drift  gillnet  fishing  prohibition: 
loggerhead  sea  turtles,  78388-78392 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Atlantic  highly  migratory  species — 
niuefin  tuna,  78404-78409 
NOTICES 
Meetings: 
New  England  Fishery  Management  Council.  78420-78421 

National  Park  Sei^fice 

NOTICES 

Environmental  statements;  notice  of  intent: 

Great  Falls  Park,  VA;  general  management  plan.  78507- 
78508 
Native  American  human  remains  and  associated  funerary 
objects: 
California  Department  of  Parks  and  Recreation, 
Sacramento.  CA — 
Inventory'  from  Sulfur  Bank  Rancheria.  CA:  ceremonial 
regalia  used  by  Maru  Cult  or  Big  Head  Dance  of 
Porno  Indians,  78508 
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National  Science  Foundation 

NOTiCtS 

Agency  inlorniatjon  collection  activities: 

Pr.>nn«K.1  rnllfMtion;  mmmont  roaurst,  7B514 

National  Telecommunications  and  Information 
Administration 

NOTICES 

Electronic  Signatures  in  Global  and  National  Commerce 
Act: 
State  Uniform  Commercial  Code  exception,  78421-78423 

Nuclear  Regulatory  Commission 

RULES 

Production  and  utilization  facilities;  domestic  licensing: 
Nuclear  power  plants;  decommissioning  trust  provisions, 
78332-78352 

NOTICES 

C.-iiiiiuttees;  establishment,  renewal,  termination,  etc.: 
Medical  Uses  of  Isotopes  Advisory  Committee,  78514- 
78515 
Meetings;  Sunshine  Act,  78515 

Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices,  78515-78528 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Agency  information  coll'  tivities: 

Proposed  collection;  coiiuueiu  request,  78509-78510 

Public  Debt  Bureau 


Securities  and  Exchange  Commission 

NOTICES 

.^elf-regulatory  organizations;  proposed  rule  changes: 
American  Stock  !  x   !.  -nge  LLC,  78529-78531 
Government  Securities  Clearing  Corp.  et  al.,  78531-78532 
National  Association  of  Securities  Dealers,  Inc.,  78532- 

78554 
Pacific  Exchange.  Inc..  78554-78556 
Stock  Clearing  Corp.  of  Philadelphia,  7855&-78557 

Applications,  hearings,  determinations,  etc.: 
El  Paso  Electric  Co.  Inc.,  78528-78529 
Scania  Aktiebolag.  78529 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Louisiana.  78557 

Texas,  78557 
Interest  rates;  quarterly  determinations,  78557 

Special  Counsel  Office 

RULES 

•ubited  persoimel  practice  or  other  prohibited  activity; 
complaints  filing;  technical  amendment,  78321 

State  Department 

NOTICES 

\i'        .1  ts;  importation  for  exhibition: 
Frida  Kahlo,  Diego  Rivera,  and  Twentieth-Century 
Mexican  Art:  The  Jacques  anfl  V^tasha  Gelman 
rollection,  78558 


Public  Health  Service 

1  :ontrol  and  Prevention 

Food  and  Drug  Administration 
.S(  (■  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 

Administration 

Research  and  Special  Programs  Administration 

RULES 

Pipeline  safety: 

Drug  and  alcohol  testing  for  pipeline  facility  employees; 

random  rinie  trstinp  rate.  78388 

Rural  Business  Cooperative  Service 

Hi,L    t   S 

Program  regulations : 

Direct  section  502  and  504  single  family  housing 
programs;  reengineering  and  reinvention,  78321- 
78332 

Rural  Housing  Service 
RULES 

Program  regulations: 
Direct  section  502  and  504  single  family  housing 

programs;  reengineering  and  reinvention,  78321- 
78332 

Rural  Utilities  Service 

RULfcb 

::  1  igram  regulations: 
Direct  section  502  and  504  single  family  housing 
programs;  reengineering  and  reinvention,  78321- 
78332 

NCITICFS 

)     dnd  cooperative  agreements;  availability,  etc.: 
Weather  Radio  Transmitter  Program.  78412-78413 


Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

.\„'  1.  \  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  78489- 
78490 
Grants  and  cooperative  agreements;  availability,  etc.: 
Communit\  M     '      M    ilth  Services  Performance 
Partneisiiip,  ,,i4J(>-78504 

Textile  Agreements  Implementation  Committee 

ii!/;,   {.ullill. .'.■-•-■•■   :  -'!    '-II''    lllHil>'Mli'liI.li  !■  Ml    ■'!     '•■-\'>ii'- 

Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

s      u.      ,  ;il  Special  Programs  Administration 

PROPOSED  RULES 

Privacy  Act;  implementation,  78403-78404 

NOTICES 

.'.  information  collection  activities: 

Proposed  collection;  comment  request,  78558 
Submission  for  OMB  review;  comment  request,  78559 
Aviation  proceedings: 

Agreements  filed;  weekly  receipts.  78559 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications. 
78559-78560 

Treasury  Department 

See  Fiscal  Service 

See  Internal  Revenue  Service 
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RULES 

(  urrencv  and  foreign  transactions:  financial  reporting  and 
recordkeeping  requirements 
USA  PATRIOT  Act:  implementation— 

.\nti-monev  laundering  programs  for  foreign  shell 

hanks    correspondent  accounts  and  recordkeeping 
and  termination  of  sik  h  accounts    "h3H3~ -8384 
NOTICES 
Meeting'^ 

I   Mited  States  Postal  .Ser\ice    President's  Commission, 


Separate  Parts  In  This  Issue 


Part  11 

Interiiir  ni-fhirlnit 
78blU 


t:ui  W!  ilifp  Service,  78569- 


Pan  III 

Knvirr  nnientrt,  i'rtection  Agency,  78611-78663 


Reader  Aids 

Consuit  tilt  K.  nv](  r  Aids  section  at  the  end  of  this  issue  for 
phone  numtvers.  online  resources,  finding  aids,  reminders, 

and  notii  I   of  .recentlv  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


Rules  and  Regulations 


A  cumulative  list  of  the  parts  affected  this  nrKXith  can  be  found  m  the 
Reader  Aids  section  at  the  end  of  this  issue. 


5  CFR 

1800 :• 78321 

7  CFR 
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1944 78321 
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1950 78321 
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1966 78321 

1980 78321 

3550 78321 

9  CFR 
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98 78332 
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50 78332 
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95 78352 

Jd  v^  JvA,^.i.t;nts) 78393, 
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78356 
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78357 

524 78354 

556 78356 

26  CFR 
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78367,  78371 

301 78371 

78371 

Proposeti  Hule«: 

1 78398 

31  CFR 

103  78383 
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JJ  CFR 

165 78385 
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63 78614 

264 78614 

265 78614 

47  CFR 
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78388 
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This  section  ot  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  genera^ 
applicability  and  legal  etiect   most  o(  which 
are  keyed  to  and  coditied  in  the  Code  ot 
Federal  Regulations   which  is  published  under 
50  titles  pursuant  to  44  U  S  C    1510 

The  Code  ot  Federal  Regulations  is  sold  by 
the  Supenntendent  ot  Documents   Pnces  ot 
new  books  are  listed  m  the  first  FEDERAL 
REGISTER  issue  ot  each  week 


OFFICE  OF  SPECIAL  COUNSEL 
5  CFR  Part  1800 

Correction  to  Statutory  Citation 

AGENCY:  Offu  p  of  Spet  lal  Counsel 
ACTK)N:  Final  R\iif\  Tim  hiiic  al 
.Aini'iidrnent 


SUiyiMARY:  Tht'  C  )ffice  of  Special  Counsel 
(OSC)  is  correcting  a  statutfirv  citdtion 
in  it.s  regulation  on  filing  c  ompla]nt,s  of 
j)riihihilfil  pt'F^onnel  pra;  tu;e<  rir  other 
prohibited  ac  tivitv  at  5  CFR  IHOii  1 
DATES:  Thi'-  rule  is  pfffH  tup  nn 
December  24.  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathr\ii  .Std(  khouse.  Planning  and 
Ad\  K  •■  i)j\  iMoii   b\  telephone  at  (202) 
fi5.;t-H'r  1    or  b\'  fax  at  1202!  h5.<-51fil 
SUPPLEMENTARY  INFORMATION:  This 
a(  tioii  IS  directed  to  the  publii   m 
t;ei)Mr,ii    aii<i  '<>  i  urrent  and  former 
Ff'di'rai  einpiloNecs  and  applu  ants  for 
Federal  emplovnu-nt  m  partu  uiar,  who 
mav  want  to  nljegp  ,j  prohibited 
persiiimrl  praotu  e  or  other  violation  of 
civil  sfr\i(  f  i..i\\    ruli',  nr  rekjuJatmn  b\ 
a  Ft'dt'ra!  .ii^eiu  \ 

(  )S(    iv  (  iirrei  ting  <in  I'rronei/us 
st,i!ut(>r\  1  itation  to  federal  merit  svsteni 
print  ipit'^  111  Its  regulation  im  filing 
complaints  of  prohibited  personnel 
practices  at  5  r  F  R    ]800.1(a)il2j  The 
1  it.ition  ;n  the  ■;  nrrent  regulation  refers 
!ii  5  U.S.C.  2302(bHl     This  citation. 
however,  is  incorrect,  and  should  read 
5  U.S.C.  2301(b). 

This  action  is  taken  under  the  Special 
Counsel's  authority  at  5  l'  SC   1212(e), 
ill  piublish  regulations  m  thf  Federal 
Kcyister    !  'nder  the  .^iimmistrative 
PriM  cdure  .At  t    ,it  5  V  S  (.    .SS3fb)(3)(B),  . 
statuti)r\  pro(  i-dures  for  ageiu  \' 
rulemaking  ilu  iii^t  appls  "when  the 
agency  for  good  cduse  finfis  (and 
incorporates  the  finding  <lnd  a  brief 
statement  of  reasons  therefor  m  the 
rules  issued!  that  notice  and  public 
proi  ('dure  thereon  are  imprarticable, 


unnecessarv .  or  c,ontrdr\  t(=  tfic  public 
interest,"  OSC  finds  that  such  notice 
and  public  procedure  are  unnec  essar\' 
and  contrary  to  the  public  interest,  on 
the  grounds  that   il )  this  amendment  is 
technical  and  non-substantu  e,  and  '2' 
the  public  benefits  from  eariv  i  orrecliun 
of  an  incorrect  stalutorv  citation 

OSC  IS  submitting  this  final  rule  tr, 
(.Congress  and  the  General  Accounting 
Office  pursuant  to  the  Congressional 
Review  Act   The  rule  is  effec:ti\e  upon 
publication,  as  permitted  bv  5  L.b.L. 
808.  Pursuant  to  5  T  S  (    808(2),  OSC 
finds  that  good  cause  exists  for  this 
efffKrtive  date   based  on  the  reasons 
cited  m  the  preceding  paragraph 

List  of  Subjects  in  5  CFR  Part  1800 

Ec:]ua!  emplovment  opportunii\ 
Government  employees   Repcirtint  and 
recordkeeping  requirements, 
VVhistleblowing 

For  the  reasons  set  forth  in  the 
preamble.  the  Office  nf  .Specia;  Counsel 
IS  amending  title  ,S   part  18()(i  as  follows: 

Part  1800  -  Filing  of  Complaints  and 
Allegations 

1  The  authontx  i  itdtion  for  Fart  IhUO 
continues  v.,  read  as  follows: 

Authority:  5  U.S.C.  1212(e). 

2  Replace  the  statutory  citation  in  S 

1800  l(a)(12i  that  reads  '5  U.S.C. 
2;-(02{bl!lV'  witti  ■■5  U.S.C.  2301(b)". 

,')rf>(l    D.'i  etnber  16,  2002. 
Eiain«  D.  Kaplan, 
Special  i.uunsei 
FK  !)oc.  02-32375  Filed  12-23-02;  8:45  am] 

BILLING  coot  7405-01-S 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business — Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Parts  1806.  1822.  1924.  1926, 
1927.  1930,  1940.  1944.  1948.  1950. 
1951.  1955.  1965.  1980.  and  aSSO 

RIN  0575-AB99 

Reengineerlng  and  Reinvention  of  the 
Direct  Section  502  and  504  Single 
Family  Housing  (SFH)  Programs 

AGENCIES:  Kuia,  fi     .-  .it  Service,  Rural 
Business — couperat;\c  ."service,  Rural 
Utilities  Service,  and  Farm  Service 
Akjen(  \    USDA. 

ACTION;  Final  rule. 

SUMMARY:  The  Rural  Housing  Service 


^KM> 


oshed  an  interim  final  rule 


:    November  22,  1996  (61  FR  59761- 
'  sh()2)  requesting  comments  on  the 
^.'igle  Family  Housing  regulations.  This 
action  incorporates  the  changes  made  as 
a  result  of  the  comments  received  and 
is  taken  to  further  reduce  unnecessary 
Federal  regulations,  improve  customer 
service,  and  improve  the  agency's 
ability  to  achieve  greater  efficiency, 
flexibility  and  effectiveness  in  managing 
its  SFH  portfolio.  The  intended  effect  of 
this  action  is  to  improve  service  to  rural 
America  and  comply  with  the 
Administration's  goal  of  reducing 
unnecessary  Federal  regulations. 

EFFECTIVE  DATE:  January  23,  2003  except 
3550.63  (the  maximum  loan  limit)  will 
be  effecti\  i     ;   M  .'  *   .4    ,       • 

FOR  FURTHER  INFORMAt-ION  CONTACT: 

Thorn  <i  -  •    ;!iiKs   :.   --t:,,  ir  Loan 
Specialist,  Single  Family  Housing, 
Direct  Loan  Division,  Rural  Housing 
Service,  U.S.  Department  of  Agriculture, 
Stop  0783, 1400  Independence  Avenue, 
SW.,  Washington.  DC  20250-0783, 
telephone  (202)  720-1474. 

SUPPLEMENTARY  INFORMAnON' 

Cla.ssification 

This  rule  has  been  detennined  to  be 
not  significant  and  was  not  reviewed  by 

the  Office    ^  Mhnagt-rr.t  ;  :  and  Budget 
(OMB)  under  Fx.h  ul,vt  Order  12866. 


7HJ22 


K,Hlfral  K^"^lst.■r    Vol.  67.  No.  247 /Tuesday.  December  24.  2002 /Rules  and  Regulations 


Paperwork  Kcdui  tion  Act  of  1995 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
chapter  35  and  have  been  assigned  OMB 
control  number  0575-0172,  in 
accordance  with  the  Paperwork 
Reduction  Act  (PRA)  of  1995.  This  rule 
does  not  impose  any  new  or  modified 
information  collection  requirements. 

Civil  Justice  Reform 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  In  accordance  with  that 
E.xecutive  Order:  (1)  All  state  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
in  accordance  with  the  regulations  of 
the  National  Appeals  Division  of  USDA 
at  7  CFR  part  11  must  be  exhausted 
before  bringin«  s\nt  in  court  challenging 
action  taken  m  1>  i  this  rule  unless  those 
regulations  specitically  allow  bringing 
suit  at  an  earlier  time. 

Unfunded  Mandates  Reform  \i  I 

Title  II  of  the  Unfundt-ii  Miiiti.ttis 
Reform  Act  of  1995  (UMKAJ,  Pub  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector  Under  section  202  of  the  UMRA, 
2  U.S.C.  1532,  RHS  generally  must 
prepare  a  written  statement,  including  a 
cost-benefit  analysis,  for  proposed  and 
final  rules  with  "Federal  mandates"  that 
may  result  in  expenditures  to  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
When  such  a  statement  is  needed  for  a 
rule,  section  205  of  the  UMRA  generally 
requires  RHS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  This  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  11  of  the  UMRA)  for 
State,  local,  and  tribal  Governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Prti^idin.s  .XHeited 

The  following  programs  are  affected 
by  this  final  rule:  10.410  Very  Low  to 
Moderate  Income  Housing  Loans. 
10.417  Very  Low-Income  Housing 
Repair  Loans  and  Grants.  10.770  Water 
and  Waste  Disposal  Loans  and  Grants 
(Section  306C). 


Intergovernmental  ( ionsultation 

For  the  reasons  set  forth  iii  thf  final 
rule  related  Notice  to  7  CVK  part  U)15 
subpart  V.  only  the  Water  and  Waste 
Disposal  Loans  and  Grants  are  subject  to 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  nffirials 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  RHS  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  n<it  required. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  undersigned  has 
determined  and  certified  by  signature  of 
this  document  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
since  this  rulemaking  action  does  not 
involve  a  new  or  expanded  program. 


Ba«  kground  Information 

The  RHS  published  an  interim  final 
rule  on  November  22,  1996  (61  FR 
59761-59802)  for  reengineering  and 
reinventing  how  direct  loans  and  grants 
under  sections  502  and  504  of  the 
Housing  Act  of  1949  are  made  and 
serviced.  The  Agency  made  the  decision 
to  publish  this  as  an  interim  final  rule 
in  order  to  give  the  public  the 
opportunity  to  comment  on  four 
particular  sections  These  sections  cover 
areas  where  the  Agency  needed  further 
comment  and  analysis  completed  to 
determine  the  impact  of  the  changes  on 
the  section  502  program.  The  areas  that 
were  of  most  concern  to  the  RHS  related 
to  payment  subsidies  and  defining 
modest  housing.  Analyses  and  research 
were  done  based  on  the  comments 
received,  and  the  Agency  has  made 
revisions  to  the  definition  of  modest 
housing,  which  will  increase  our  level 
of  customer  service  and  reduce  costs  to 
the  taxpayer  by  increasing  the  modest 
housing  limit  in  areas  where  the  limit 
was  too  low  to  finance  modest  homes, 
especially  new  construction,  and 
lowering  the  limit  in  other  areas  where 
the  financing  of  housing  was  considered 
more  than  "modest."  The  result  will  be 
a  more  equitable  and  flexible  program 
serving  more  customers  at  a  lower  cost 
to  the  taxpayer. 


Implementation  of  This  Rule 

!  ills  tin<il  lulr  nil  lude^  provisions 
[iiTt.iiiinit;  lo  thr  (ii'tinition  of  a  modest 
dwelling  diul  ttit"  ma.xiinum  loan  limit 
that  an  applicant  can  receive  to 
purchase  a  single- family  residence.  In 
order  to  implement  this  rule,  States 
must  gather  certain  data  on  improved 
lot  sales  for  each  county  in  their  state 
States  will  be  allowed  up  to  45  days  to 
gather  the  informatum.  conduct  an 
analysis,  and  t'rt'parc  a  n'crjmmendation 
to  be  submitted  to  the  Administrator 
Upon  receipt,  the  Administrator  will 
review  and,  if  d(  <:eptahle,  approve  the 
State's  re<:oinmeiidatioii  during  the  next 
45-day  period  Once  the  State  re<:eives 
approval,  they  will  make  the  new 
maximum  k)an  limits  available  in  the 
State  Office  and  their  Irn^al  offices 

All  provisions  of  this  rule  are  effective 
30  days  after  publication  in  the  Federal 
Rp^i.ster  i-xi  ept  the  maximum  loan 
liiiul    v%hi(  h  will  be  effective  90  davs 
from  the  date  of  pubhcation   All 
pending  applications  will  be  subject  to 
this  final  rule  unless  the  applicant 
received  Form  RD  1944-59,    Cerfifirate 
of  Eligibility.  ■  or  submitted  a  contract 
for  the  purchase  of  a  property  or  to 
build  a  home  prior  to  the  effective  date 
of  the  new  niaxirnuni  loan  limits 
Details  of  the  provisions  adopted  in  this 
rule  are  given  in  the  "Discussion  of 
Comments"  section. 

Discussion  of  Comments 

The  interim  final  rule  was  published 
in  the  Federal  Register  on  November  22, 
1996,  with  a  JO  day  comment  period 
that  ended  December  26.  19Mh  Seven 
comments  were  received  from  Rural 
Development  personnel,  housing 
advocacy  groups,  developers  builders. 
housing  authorities,  hiusuig 
organizations,  and  other  interested 
parties  Written  comments  wer*' 
requested  specifically  for  the  fnil,  w  mg 
four  sections:  3550.5  ^k'    ''•'<<'  -'^U). 
3550.63,  and  3550.68    1  Ik--''  <  miiments 
are  discussed  below.  Comments  also 
were  received  on  three  additional 
sections:  3550.53(a),  3550.53(h),  and 
3550.56(b).  These  unsolicited  comments 
have  not  been  addressed. 

Section  3550.53(g)    Repayment  Ability 

Six  comments  were  received  on  this 
section.  Two  comments  were  in  favor  of 
using  the  same  principal,  interest,  taxes 
and  insurance  (PITl)  ratio  of  33  percent 
for  both  low  and  very  low-income 
applicants.  They  felt  this  would  be 
simpler  and  fairer  for  both  income 
groups.  One  commentor  felt  that  using 
29  percent  promoted  very  low-income 
applicants  to  cany  more  debt.  Two 
commentors  felt  that  the  PITI  ratio 
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should  be  capped  at  29  percent  for  both 
low  and  verv  low-income  applicants 
One  commentor  felt  that  the  29  percent 
cap  coupled  with  exclusively  using  the 
equivalent  interest  rate  method  of 
payment  assistance  would  promote 
applicants'  shopping  for  more  affordable 
housing.  The  other  commentor  felt  that 
using  29  percent  PITl  would  make  the 
program  consistent  with  the  Guaranteed 
Housing  Program. 

The  Agency  considered  these 
comments  and  determined  that  there  is 
merit  in  having  different  PITI  ratios  for 
very  low-  and  low-income  applicants. 
Low-income  applicants  have  relativeh 
more  disposable  income  for  PITl  and 
can  afford  to  pav  a  higher  amount  for 
PITl  than  very  low-income  applicants. 
The  Agency  determined  that  the  two 
separate  PITI  ratios  at  29  percent  for 
very  low-income  and  33  percent  for 
low-income  should  continue.  The  lower 
PITl  ratio  for  verv  low-income 
applicants  allows  them  to  pay  a  more 
affordable  payment  and  keeps  the 
overall  subsidy  provided  at  a  lower  rate 
Very  low-income  applicants  have  less 
disposable  income  available  with  which 
to  make  payments.  The  amount  of 
subsidy  will  be  lower  due  to  the  overall 
lower  payment.  As  for  the  total  debt 
(TD)  load  of  very  low-income 
applicants,  the  41  percent  ratio  allows  a 
very  low-income  applicant  to  carry 
some  debt  load  considered  a  necessity, 
such  as  medical  expenses  or  a  car 
payment. 

One  commentor  recommended 
lowering  the  PITl  ratios  because  of  the 
high  cost  of  construction  in  the 
commentors  particular  State  and  the 
fact  that  many  people  in  the  State  live 
a  subsistence  lifestyle  with  little  or  no 
cash  income.  The  issue  in  this  comment 
had  more  to  do  with  cash  for  repayment. 
The  program  is  a  loan  program.  The 
program  requires  that  eligible  recipients 
repay  their  loan  and:  therefore,  some 
type  of  adequate  cash  income  is  needed 
to  do  so. 

One  commentor  agreed  that  the  ratios 
set  forth  in  the  interim  final  rule  are  fair 
and  similar  to  those  m  other  mortgage 
lending  programs. 

Section  3550.57(a)    Modest  Dwelling 

Five  comments  were  received 
regarding  the  definition  of  modest 
dwelling.  Four  of  these  agreed  that  the 
use  of  203(b)  of  the  National  Housing 
Act  (12  U.S.C.  1709(b))  is  the  best  way 
to  determine  modest  housing  Two  of 
these  were  of  the  opinion  that  there  are 
many  areas  where  some  reduction  from 
these  limits  is  in  order.  The  Agency  has 
studied  the  effect  of  the  use  of  the 
section  203(b)  limits  of  the  National 
Housing  Act  and  the  cost  of  modest 


housing  in  rural  areas.  The  adoption  of 
the  section  203(b)  limits  of  the  National 
Housing  Act  has  led  in  many  areas  to 
the  financing  of  housing  that  RHS 
believes  to  be  more  than   'modest     In 
addition,  the  limits  are  so  low  in  other 
areas,  and  are  not  based  on  rural 
statistics,  that  the  Agency  is  unable  to 
finance  homes  (especiallv  new 
construction)   A  modification  of  the 
loan  limits  is  needed  because  of  the 
desire  to  serve  as  many  low  and  very 
low — income  rural  residents  as  possible 
and  to  ensure  that  the  .Agency  is  clearly 
financing  only  modest  homes. 

Several  possibilities  were  explored  for 
defining  modest  housing.  One  of  these 
compared  the  adjusted  countv  median 
income  to  typical  loan  amounts  made 
during  fiscal  years  1991  through  1995, 
while  square  footage  limitations  defined 
modest  housing.  The  response  to  this 
proposal  was  generally  negative.  Some 
thought  It  was  ton  complicated  while 
others  thought  that  the  section  203(b) 
limit  of  the  National  Housing  Act  is 
more  recognized  and  understood. 
whereas  median  income  is  not. 

The  Agenc\'  then  conducted  an 
historical  analysis  of  the  relationship 
between  the  section  203(b)  limit  of  the 
National  Housing  .\(\  and  section  502 
loan  amounts  This  analvsis  showed 
that  in  most  States,  the  203(b)  limit  of 
the  National  Housing  Act  exceeds  the 
cost  of  historicalK  modest  housing.  It 
was  clear  that  the  203(b)  limit  of  the 
National  Housing  Act  has  little  or  no 
correlation  to  the  actual  price  of  rural 
housing,  particularly  in  counties  that 
are  not  "high  cost,"  In  addition,  the 
historical  data  supported  the  claim  that 
in  the  majority  of  counties,  RHS  has 
made  loans  significantly  lower  than 
203(b)  of  the  National  Housing  Act. 

Also,  the  Agency  utilized  a  nationally 
recognized  source  for  providing 
residential  cost  data  related  to  new 
construction  to  assist  in  this  endeavor. 
The  vehicle  calculated  costs  for  new 
construction  on  a  county  by  county 
basis  throughout  the  country,  based  on 
parameters  that  closely  defined  modest 
housing  in  terms  of  size  and  amenities. 
These  numbers  did  not  include  the  cost 
of  an  improved  site.  States  were 
requested  to  establish  the  market  value 
of  improved  sites  including  the  market 
value  of  the  lot,  the  cost  of  water  and 
sewer  hookup  or  well  and  a  septic 
system,  driveway  and  landscaping, 
based  upon  their  own  market  analysis  of 
comparable  sales  or  other  substantiated 
data.  Each  Rural  Development  State 
Office  was  provided  the  construction 
cost  numbers  and  was  asked  to  add  the 
market  value  of  an  improved  site  to 
these  numbers  to  arrive  at  a  maximum 
loan  limit  .\  majnritv  of  the  states 


indicated  tliat  ♦hi'-  loan  limit  most 
closeK  reprp-.^rjcr.  the  type  of  modest 
housing  beint      n^tructed  in  their  State. 

In  addition,  consideration  was  given 
to  allow  States  to  use  a  recognized 
established  loan  limit  such  as  those  set 
by  a  State  Housing  Authority  as  long  as 
the  limits  were  within  a  close 
percentage  (5  to  10  percent)  of  the  limit 
for  construction  cost  plus  market  value 
of  the  unimproved  site  discussed  above. 

Another  commentor  was  concerned 
that  lower  cost  should  not  be  confused 
with  low  quality,  and  that  quality 
construction  with  good  insulation  and 
structural  soundness  will  decrease  the 
likelihood  of  defaults.  The  Agency 
supports  quality  construction.  In 
accordance  with  42  U.S.C.  1479(a),  the 
Agency  requires  in  §  3550.57  that  new 
homes  to  be  built  in  accordance  with 
the  building  code  for  the  particular  area 
of  the  country  where  the  bouse  is  being 
constructed.  Additionally,  7  CFR  part 
1924.  subpart  A,  exhibit  D  requires  that 
houses  be  insulated  according  to  the 
Model  Energy  Code  (MEC)  appropriate 
for  the  area. 

The  discussion  of  modest  housing 
limits  and  maximum  loan  amounts  are 
closely  related.  See  §3550.63,  Maximum 
loan  amount,  for  a  full  discussion  of 
these  comments.  In  sum,  the  Agency  has 
determined  that  "modest  housing" 
generally  may  not  have  a  market  value 
in  excess  of  the  maximum  loan  limit 
under  that  section. 

Section  3550.63    Maximum  Loan 
Amount 

The  comments  under  this  section 
were  essentially  identical  to  those 
received  on  §§  3550.53(g),  3550.57(a). 
and  3550.68.  The  Agency  received  six 
comments  on  the  maximum  loan 
amounts.  One  of  the  commentors  felt 
that  using  State  non-metro  average 
income  would  be  a  better  way  to 
determine  maximum  loan  amount. 
While  it  is  true  that  housing  fair  market 
values  are  higher  in  areas  of  higher 
income,  based  on  the  Agency's  past 
experience,  there  is  no  consistent  direct 
relationship  between  income  and 
housing  values  across  the  country".  In 
other  words,  housing  values  are  more 
related  to  location.  Areas  across  the 
country  with  similar  median  incomes 
do  not  necessarily  have  similar  housing 
values.  Therefore,  this  comment  was  not 
adopted. 

Another  commentor  recommended  a 
provision  for  exceeding  the  appraised 
value  when  another  affordable  housing 
agency  or  non-profit  is  providing 
forgivable  loans  for  closing  or  down 
payment  assistance.  The  Agency  allows 
the  appraised  value  to  be  exceeded  by 
the  cost  of  an  appraisal  and  other 
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allowable  closing  costs,  regardless  of 
where  the  financing  is  obtained. 
However,  the  Agency  agrees  that  some 
flexibility  should  be  allowed  when 
forgivable  loans  or  grants  are  provided 
for  the  purpose  of  down  payment 
assistance  and  closing  costs.  The 
Agency  has  determined  that  in  those 
cases  where  there  is  a  grant  or  forgivable 
subordinate  affordable  housing 
products,  the  total  debt  may  exceed  the 
market  value  by  the  amount  of  the 
forgivable  loan  or  grant  up  to  5  percent. 
This  will  provide  the  needed  flexibility 
and  not  put  the  Agency  at  undue  risk  of 
loss.  Any  additional  amount  above  the 
appraised  value  is  not  authorized  and 
would  leave  the  Agency  unsecured  in 
the  event  of  default.  The  Agency  also 
has  revised  the  security  requirements  at 
§  3550.59(a)(2)  accordingly  to  allow  a 
junior  lien  if  the  junior  lien  will  not 
interfere  with  the  purpose  of  repayment 
of  the  RHS  loan.  If  the  junior  lien 
involves  a  grant  or  forgivable 
subordinate  affordable  housing  product, 
the  total  debt  may  exceed  the  market 
value  by  the  amount  of  the  forgivable 
loan  or  grant  up  to  5  percent. 

Three  of  the  comments  received 
supported  the  reduction  to  a  percentage 
of  the  203(b)  limit  of  the  National 
Housing  Act.  Two  of  these  agreed  that 
State  Directors  should  have  the  ability 
to  determine  which  areas  need  higher 
maximum  loan  amounts. 

After  considering  all  of  the  comments 
and  the  above  options,  the  Agency  has 
concluded  that  there  is  no  simple 
solution  in  determining  maximum  loan 
amount  Therefore,  the  Agency  will 
provide  States  with  some  flexibility  in 
determining  the  maximum  loan  amount 
in  their  State.  The  Agency  will  provide 
each  State  with  the  option  of  choosing 
between  the  cost  data  plus  the  market 
value  of  an  improved  lot.  or  the  State 
Housing  Authority  (SHA)  limit,  as  long 
as  the  SHA  limit  is  within  10  percent  of 
the  cost  data  plus  the  market  value  of  an 
improved  lot.  States  must  determine 
which  value  most  appropriately  reflects 
the  value  of  modest  for  the  area. 
However,  either  option  cannot  exceed 
the  current  203(b)  limit  of  the  National 
Housing  Act. 

Both  of  these  methods  rely  on  actual 
market  data  Tor  the  cost  of  constructing 
a  dwelling  in  a  specific  area,  plus  data 
a  state  collects  for  the  market  value  of 
an  improved  site.  The  Agency  will 
provide  construction  cost  data  to  each 
state  annually,  and  states  will  be 
required  to  publish  a  State 
Administrative  Notice  annually 
establishing  limits  that  are  to  be  used. 
The  flexibility  added  to  this  section 
negates  the  need  for  an  area-wide 
exception  to  th.   ;i  -  .i.st  dwelling 


requirement  of  §  3550.57.  so  it  has  been 
removed. 

Section  3550.68     Payment  Subsidies 

There  were  four  comments  received. 
One  commentor  stat.'.i  thit  only  one 
method  of  calculating  bubhidy  should  be 
used  and  recommended  using  th<' 
equivalent  interest  r  it.    FIR)  method 
The  same  comment    :  !'  1'  that  the  EIR  is 
the  only  method  that  takes  the  price  of 
a  house  into  consideration  when 
determining  affordability  and  that  use  of 
the  floor  computation  does  not  give  the 
applicant  the  option  of  choosing  lower 
priced  housing.  The  floor  computation 
is  the  relationship  between  a  borrower's 
adjusted  income  and  the  applicable 
adjusted  median  income  in  the  area  in 
which  the  security  property  is  located. 

Another  commentor  suggested  that 
floor  payments  should  be  made  in  one 
percent  increments  from  22  to  26 
percent.  The  same  commentor  went  on 
to  propose  that  the  EIR  scale  should  be 
modified  to  reflect  interest  rates  divided 
in  'A  percent  interest  increments  and 
five  percent  income  increments.  This 
commentor  suggested  that  subsidy 
would  be  easier  to  determine  based  on 
a  flat  percentage  of  an  applicant's 
adjusted  income.  Another  commentor 
suggested  subsidy  based  on  an  applicant 
paying  a  flat  30  percent  of  a:iiiu  ti 
income  for  principal,  interest,  taxes, 
insurance  and  utilities  and 
maintenance. 

In  response  to  these  comments,  the 
Agency  has  made  no  changes  to  the 
policy  establishfd  in  the  interim  rule. 
The  Agency  uses  the  flour  aiid  hlK 
comparison  method  of  determining 
payment  subsidy  to  reduce  the  costs  of 
the  program  and;  therefore,  increase  the 
number  of  families  we  can  assist  This 
method  allows  subsidy  costs  to  be  at  a 
minimum  while  maintaining 
affordability  for  low  and  very  low- 
income  families.  Applicants  are  not 
asked  to  pay  any  more  than  22,  24.  or 
26  percent  of  their  income,  depending 
on  the  percent  of  median  income,  for 
total  Pm.  The  Agency  has  used  this 
formula  since  1996  and  has  t-xpenenced 
no  problems  with  it    !!"'■  Ai;-  n    > 
considers  these  percent, it;.  -    .asonable 
for  a  very  low-  or  low  uil  jine  applicant 
to  pay  for  housing  costs  and  is  not 
proposing  any  changes  to  the  payment 
assistance  formula  at  this  time 

I  ♦'<  hint  d\  (.()iTe<  tion.s  and 
(  Idrifn  ahons 

In  addition  to  the  changes  being  made 
to  §§  3550.53(g),  3550  57(a).  and 
3550.63.  we  are  also  providing  the 
following  technical  corrections, 
omission  corrections  and  clarifications 
of  the  interim  rule.  A  summary  of  these 


technical  corrections  and  clarifications 
follows.  Conforming  changes  are  also 
being  made  to  update  obsolete 
references  in  other  regulations 
associated  with  the  Direct  Section  502 
and  504  programs. 

Section  3550  1 0    Definitions 

The  definition  for  "modest  housing" 
was  modified  due  to  the  changes  in 
§§  3550.57(a)  and  3550.63  discussed 
above.  This  change  makes  the  sections 
consistent. 

Section  3550.52    Loan  Purposes 

A  paragraph  from  the  obsolete  7  CFR 
1944.22(c)  was  inadvertently  omitted  in 
this  section  in  the  interim  rule.  This 
paragraph  allows  for  refinancing  of  a 
non-RHS  debt  if  the  loan  is  $5,000  or 
more  and  is  necessary  for  repairs  In 
correct  major  deficiencies  and  nukr  the 
dwelling  decent,  safe  and  sanitary  and 
the  refinancing  is  necessary  for  the 
borrower  to  show  repayment  ability, 
regardless  of  the  delinquency  This  final 
rule  corrects  that  omission. 


Section  3550.53    Eligibility 
Requirements 

The  credit  requirements  of  this 

stTtifin  h  ivr  hpcn  :ntf>rpr<'tod 


i:i' 


n-.i--tt'nt 


I  h 


!.t:rt!waiJt'  is 


coniu'-iiit:  (ifi  aiisr  i!  nil  ludcv  h"'h 
installiiii'iU  debts  -.ui.li  a.-  .i  <  ar  ludn  ami 
credit  card  debt  These  two  distinct 
types  of  cretlit  must  be  looked  at  in  thoir 
own  context  Therefore,  we  are 
clarifying  the  indicators  of  unacceptable 
credit  to  include  payments  on  any 
account  where  the  ainmint  of  the 
delinquency  exceeded  one  installment 
for  more  than  JO  davs  within  the  last  12 
months  and  payments  on  any  account 
which  was  delinquent  for  more  than  30 
days  on  two  or  more  occasions  w  ithin 
a  12-month  period  A  correction  was 
made  to  state  that  Agency  debts  that 
were  debt  settled  within  the  last  36 
rjMiiths  (ir  ar-  hi  irit  considered  for  debt 
,."i,.tnfnt  is  cun-i  ler»>d  adverse  credit. 
t  ,.!!•■<; ions  wer>'  i.-     :u  t>i''  to  this 
^.'.  ti.  n;  by  renunit'i'iuii:  .md 
f'l.-sij^nating  paragraph- 

In  addition  to  addressing  the  above 
comments,  we  added  an  omission  from 
the  obsolete  7  CFR  1944.8(a)(2)(i), 
which  required  an  applicant  to  have 
adequate  and  dependable  income. 
Dependably  available  income  is  a  basic 
eligibility  requirement,  which 
necpssitat'^s  the  need  to  re-mUuduce 
this    ill     ttif  calculation  of  repayment 
ability    !!!•    i>t»Tniination  of  income 
dependabiht)  will  im  iude 
consideration  of  an  applicant's  past 
history  of  annual  income. 
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Section  3550.54     Calculation  of  Income 
and  Assets 

A  correction  was  made  to  this  section 
to  change  wording  from  family  member 
to  household  member  in  calculating 
adjusted  income.  This  is  necessary  to 
make  the  section  internally  consistent. 
as  all  household  income  must  be 
included  in  determining  annual  and 
adjusted  income 

Section  3550.59    Security 

Requirements 

A  ( (>rrerti(m  was  made  to  this  section 
to  clarih  how  the  market  yalue  may  be 
ex(  >''(i('(i  up  to  5  percent  when  a  junior 
lien  inviii\'es  a  grant  or  a  forgiyahle 
affordable  housing  product 

Section  3550.66    Interest  Rate 

This  section  has  been  changed  for 
clarity  to  remoye  the  reference  to  the 
non-program  interest  rate.  This  section 
is  for  program  loans  only. 

Section  3550  70    Conditional 
Commitnifnts 

Spelling  and  grammatical  corrections 
have  been  made  to  the  first  paragraph 

Section  3550. 1 00     DMB  Control 
Number 

This  section  has  been  changed  to 
correct  the  OMB  control  number  from 
0575-0166  to  0575-01 72. 

Subpart  C — Section  504  Origination 

This  subpart  has  been  modified  to 
include  a  section  on  the  Consolidated 
Farm  and  Rural  Development  Act 
section  306C  (7  U.S.C.  1926c)  Water  and 
Wa.ste  Disposal  Grants  to  indiyiduals 
The  information  on  section  306C  was 
preyiously  included  in  7  CIK  part  1944 
subpart  I.  Exhibit  D.  which  was 
eliminated  by  the  interim  rule.  Putting 
this  information  in  7  CFR  part  3550 
corrects  the  omission. 

Section  3550.101     Program  Objectives 

This  section  has  been  modified  to 
include  a  statement  that  the  subpart  also 
covers  section  306C  Water  and  Waste 
Disposal  Grants. 

Section  3550. 1 03    Eligibility 
Requirements 

This  section  was  modified  to  clarify 
the  indicators  of  unacceptable  credit  to 
include  payments  on  any  account  where 
the  amount  of  the  delinquency  exceeded 
one  installment  for  more  than  30  days 
within  the  last  12  months  and  payments 
on  any  account  which  was  delinquent 
for  more  than  30  days  on  two  or  more 
occasions  within  a  12-month  period.  A 
correction  was  made  to  state  that 
Agency  debts  that  were  debt  settled 
within  the  last  36  months  or  are  being 
considered  for  debt  settlement  is 


considered  adverse  credit.  Corrections 
were  also  made  to  this  section  by 
renumbering  and  redesignating 
paragraphs. 

Section  3550. 1  Ub     Dwelling 
Requirements 

This  section  has  been  corrected  to 
remove  the  reference  to  the  HUD 
Section  203(b)  limit  This  is  necessary 
due  to  the  change  m  the  definition  of 
modest  dwelling 

Section  3550.108    Security 
Requirements  (Loans  Only) 

This  section  has  been  modified  to 
increase  from  $2,500  to  $7,500  the 
dollar  amount  required  before  a 
mortgage  must  be  obtained,  due  to 
section  702  (»f  the  American 
Homeownership  and  Economic 
Opportunity  .^ct  of  2000.  Public  Law 
106-569  that  amended  §  504(a)  of  the 
Housing  .Act  of  1949  This  section  is  for 
section  504  loans  only. 

Section  3550. 1 1 4     Repayment 
Agreement  (Grants  Only) 

A  correction  has  been  made  to  state 
that  the  grant  must  be  repaid  if  the 

property  is  sold  in  less  than  3  years 
from  the  date  the  grant  agreement  was 
signed  rather  than  when  the  grant  was 
approved.  This  clarifies  and  pro\ides 
consistency  in  determining  the 
applicable  3-year  timeframe. 

Sections  3550  115  Through  3550  119 
Section  306C  WWD  Grant  Program 

These  sections  have  been  added  to 
include  a  section  on  306C  Water  and 
Waste  Disposal  Grants  The  information 
on  Section  306C;  wa?  previously 
included  in  7  CFR  part  1944.  subpart  |, 
Exhibit  D  which  was  eliminated  by  the 
interim  rule  Putting  this  information  in 
7  CFR  part  3550  corrects  the  omission. 

Section  3550.150    OMB  Control 
Number 

This  section  has  been  changed  to 
correct  the  OMB  control  number  from 
0575-0166  to  0575-0172. 

Section  3550. 1 62    Recapture 

This  section  has  been  modified  to 
clarify  and  provide  additional  guidance 
on  how  value  appreciation  of  a  property 
with  a  cross-collateralized  loan  is  to  be 
determined. 

Section  3550. 1 63     Transfer  of  Security 
and  Assumption  of  Indebtedness 

A  correction  has  been  made  to  this 
section  for  clarity  to  change  the  wording 
from  selling  security  property  to 
transferring  title  to  secured  property. 
This  provides  additional  guidance  for 
approval  of  assumptions  of  property 
regardless  of  how  title  is  transferred. 


Section  3550.200 
Number 


OMB  Control 


This  section  has  been  changed  to 
correct  the  OMB  control  number  from 
0575-0166  to  0575-0172. 

Section  3550.208    Reamortization 
Using  Promissory  Note  Interest  Rate 

A  sixth  servicing  action  example  has 
been  added  to  further  clarify  when  an 
account  may  be  reamortized  using  the 
promissory  note  interest  rate. 

Section  3550.211     Liquidation 

This  section  has  been  corrected  to 
state  that  RHS  may  accept  partial 
payments  on  an  accelerated  loan  and 
continue  with  the  foreclosure  if  allowed 
by  state  law. 


Section  3550.250 
Number 


OMB  Control 


This  section  has  been  changed  to 
correct  the  OMB  control  number  from 
0575-0166  to  0575-0172. 

Section  3550.251     Property 
Management  and  Disposition 

This  section  has  been  modified  to 
clarify  that  program  Real  Estate  Owned 
(REO)  properties  are  reserved  for  buyers 
eligible  for  Rural  Housing  Direct  or 
Guaranteed  SFH  programs  rather  than 
just  Direct  program  eligible  applicants. 
The  section  has  also  been  clarified  to 
state  that  an  offer  from  a  buyer  on  a 
program  REO  property  who  does  not 
qualify  for  Direct  or  Guaranteed 
financing  will  be  considered  to  have 
been  received  the  day  after  the 
reservation  period  ends  This  changes 
the  sentence  from  reading  "section  502 
program  loan"  to  "Direct  or  Guaranteed 
loan." 


Section  3550.300 

Number 


OMB  Control 


This  section  has  been  changed  to 
correct  the  OMB  control  niunber  from 
0575-0166  to  0575-0172. 

Conforming  changes  and  technical 
corrections  have  been  made  to  parts 
1806.  1822.  1924,  1925,  1927,  1930. 
1940.  1944.  1948.  1950.  1951,  1955, 
1965.  and  1980  accordingly- 

List  of  Subjects 

7  CFR  Part  1806 

Buildings,  Community  development, 
Disaster  assistance.  Flood  plains. 
Housing.  Insurance.  Loan  programs — 
Agriculture,  Loan  programs — Housing 
and  community  development.  Real 
property  insurance.  Rural  areas. 

7  CFR  Part  1822 

Loan  programs — Housing  and 
community  development.  Low  and 
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moderate  income  housing.  Mortgages. 
Nonprofit  organizations.  Rural  housing. 

7  CFR  Part  1924 

Agriculture,  Claims,  Construction 
complaints.  Construction  defects. 
Construction  management.  Construction 
and  repair,  Energy  conservation. 
Housing,  Loan  programs — Agriculture, 
Low  and  moderate  income  housing. 

7  CFR  Part  1925 

Real  property  taxes.  Taxes. 

7  CFR  Part  1927 

Loan  programs— Agriculture.  Loan 
programs — Housing  and  community 
development.  Mortgages. 

7  CFR  Part  1930 

Accounting.  Administrative  practice 
and  procedure.  Grant  programs — 
Housing  and  community  development. 
Loan  programs — Housing  and 
community  development.  Low  and 
moderate  income  housing,  Reporting 
and  recordkeeping  requirements. 

7  CFR  Part  1940 

Administrative  practice  and 
procedure,  Credit.  Legal  services. 
Mortgages.  Truth  in  lending. 

7  CFR  Part  1944 

Administrative  practice  and 
procedure.  Aged.  Farm  labor  housing. 
Grant  programs — Housing  and 
community  development.  Home 
improvement.  Loan  programs — Housing 
and  community  development.  Low  and 
moderate  income  housing — Rental. 
Migrant  labor,  Mobile  homes. 
Mortgages,  Nonprofit  organizations. 
Public  housing.  Rent  subsidies. 
Reporting  requirements,  Rural  housing. 
Subsidies. 

7  CFR  Part  1948 

Business  and  industry.  Coal. 
Community  development,  Community 
facilities.  Energy,  Grant  programs- 
Housing  and  community  development. 
Housing.  Nuclear  energy.  Planning. 
Rural  areas.  Transportation. 

7  CFR  Part  1950 

Accounting.  Loam  programs — 
Agriculture,  Military  personnel. 

7  CFR  Part  1951 

Accounting.  Account  servicing. 
Credit.  Loan  programs— Agriculture. 
Low  and  moderate  income  housing 
loans — Servicing. 

7  CFR  Part  1955 

Foreclosure.  Government  acquired 
property.  Sale  of  government  acquired 
property.  Surplus  government  property. 


7  CFR  Part  1965 

Administrative  practice  and 
procedure. 

7  CFR  Part  1980 

Home  improvement.  Loan  programs — 
Housing  and  community  development. 
Mortgage  insurance.  Mortgages.  Rural 
areas. 

7  CFR  Part  3550 

Accounting.  Administrative  practice 
and  procedure.  Conflict  of  interests. 
Environmental  impact  statements,  Equal 
credit  opportunity.  Fair  housing,  Grant 
programs — Housing  and  community 
development.  Housing.  Loan 
programs — Housing  and  community 
development,  Low  and  moderate 
income  housing.  Manufactured  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  Subsidies. 

Therefore,  chapters  XVIll  and  XXXV 
of  title  7  of  the  Code  of  Federal 
ReEulations  are  amended  as  follows: 

CHAPTER  XVIII— (AMENDED) 

PART  1806  "INSURANCE 

1.  The  authority  citation  for  part  1806 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989:  42 

r.sr  1480 

Subpart  A— Real  Property  Insurance 

^   Section  1806.6  is  amended  in  the 
introductory  text  by  revising  the  words 
"§  1951.310  of  subpart  G  of  part  1951  of 

\h\^  (  hapte^r"  fn  read  "7  CFR  part  .1550." 

Subpart  B— National  Flood  Insurance 

J.  section  irtOb  .ib  is  diaemit-ii  i)V 
revising  the  words  "§  1951.310  of 
subpart  G  of  part  1951  of  this  chapter" 
to  read  "^CFF  part  tS'^n  " 

PART  1822— RURAL  HOUSING  LOANS 
AND  GRANTS 

4.  The  authority  citation  for  part  1822 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1480;  5  U.S.C.  301:  7 

CFR  2  21:  7  CFR  2  70 

Subpart  G — Rural  Housing  Site  Loan 
Policies.  Procedures,  and 
Authorizations 

5.  SoctKni  18J2.263  is  amended  by 
rpvisine  paragraph  (r)  to  read  as  follows: 

§1822.263     Detmitions. 


(c)  Rural  area  is  open  country  or  rural 
places  as  defined  in  7  CFR  part  3550, 
subpart  A. 


6.  Section  lH^z..ib7  is  amended  by 
revising  paragraph  (1)(1)  to  read  as 
follows: 

§1822.267     Special  conditions 

*  ft  A  A  A 

(D*    •     * 

(1)  The  requirements  of  7  CFR 
3550.70  must  be  met  and  a  conditional 
commitment  issued  prior  to  the  start  of 
construction  of  the  home. 

*         *         •         »         * 

7.  Section  1822.275  is  amended  by 
revising  the  last  sentence  in  paragraph 
(c)  to  read  as  follows: 

§1822  275     Actions  atler  sites  are 
developed 

(c)  *    *    *  The  sites  will  be  released 
from  the  mortgage  in  accordance  with  7 
CFR  part  3550.  subpart  D  or  otherwise 
in  accordance  with  prior  approval  of  the 
National  Office. 

PART  1924— CONSTRUCTION  AND 
REPAIR 

a.  The  authority  citation  for  part  1924 
continues  to  read  as  follows: 
Authority:  5  U.S.C.  301;  7  U.S.C.  1989:  42 

I  ■  t;  r    1480 

Subpart  A— Planning  and  Pertorming 
Construction  and  Other  Development 

9.  Section  1924.5  is  amended  by 
revising  paragraph  (g)(4)  and  the  second 
and  third  sentences  of  the  introductory 
text  of  paragraph  (i)  to  read  as  follows: 

§  1924  5     Planning  development  work 
»  «  «  •  • 

(g)*    *    • 

(4)  Releases  requested  by  the  borrower 

or  the  buyer  will  be  processed  in 

accordance  with  applicable  release 

procedures  in  7  CFR  part  3550,  as 

appropriate. 

»         *         •         •         * 

(i)  *   *   *  Except  in  cases  in  which 
advance  commitments  are  made  in 
accordance  with  7  CFR  part  3550  or 
according  to  §  1924.13(e)(l)(vi)(A)  or 
§  1924.13(e)(2)(ix)(A)  of  this  subpart,  no 
conunitments  with  respect  to 
performing  phmnorl  development  will 
be  made  by  the  Al!>'iu:v  nr  the  applicant 
beforethele.fi  :  >-^>'d   The  applicant 

will  be  inslrut  ti  J  mat  betore  the  loan  is 
closed,  debts  should  not  be  incurred  for 
labor  or  materials,  or  expenditures  made 
for  such  purposes,  with  the  expectation 
of  being  reimbursed  fmni  funds  except 
as  provided  in  subpart  A  of  part  1943 
of  this  chapter.  7  CFR  part  3550,  and 
subpart  E  of  part  1944  nf  this  chapter. 
•   *   * 

10.  Section  1924.6  is  amended  by 
revising  the  last  sentence  in  thp 
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introductory  text  and  the  first  sentence 
in  paragraph  (r)  to  read  as  follows 

§  1 924.6     Performing  development  work. 

*   *   *  Conditional  commitment 
construction  is  rn\prpd  under  7  CFR 
part  3550 
*         *         *  «         • 

(c)  *    *    *  The  mutual  self-help 
method  is  performance  nf  work  by  a 
^roup  of  familip.s  b\  mutual  labor  under 
the  direction  of  a  construction 
supervisor,  as  described  in  7  CFR  part 
3550.  *    *    • 
***** 

11.  Section  1924.9  is  amended  in  the 
second  sentence  of  paragraph  (a)  by 
revising  the  words  "in  paragraph  (b)(3) 
of  this  section,  in  §  1944  17(a)(2)(iii)  of 
FmHA  Instruction  2024-A  (available  in 
any  RECU  field  office)"  to  read  "in 
paragraph  (d)  of  this  section,  in  7  CFR 
part  3550,  in  RD  Instruction  2024-A 
(available  in  any  Rural  Development 
office)." 

12.  Exhibit  B  of  subpart  A  is  amended 
in  paragraph  VI  A  8.  by  revising  the 
words  "subpart  A  of  part  1944  of  this 
chapter"  to  read  "7  CFR  part  3550." 

13.  Exhibit  I  of  subpart  A  is  amended: 

a.  In  Part  A  by  revising  paragraph 
V.B.4.  to  read  as  follows: 
***** 

4.  7  CFR  part  3550.  "Direct  Single 
Family  Housing  Loans  and  Grants." 

***** 

b.  By  revising  in  Part  B,  paragraph 
I1.B.4..  the  words  "§  1944.11(e)  of 
subpart  A  of  part  1944"  to  read  "7  CFR 
part  3550." 

c.  By  revising  in  Part  C,  paragraph 
I.B.,  the  words  "paragraph  XIV  (c)(3)  of 
exhibit  F  of  subpart  A  of  part  1944"  to 
read  "exhibit  D  of  this  subpart." 

d.  By  revising  in  Part  D,  paragraph  III, 
the  words  "exhibit  F  of  subpart  A  of 
part  1944  of  this  chapter"  to  read  "7 
CFR  part  3550.  subpart  B". 

Subpart  F — Complaints  and 
Compensation  tor  Construction 
Defects 

14.  Section  1924.253  is  amended  in 
paragraph  (a)(3)  by  revising  the  words 
"subpart  A  of  part  1944  of  this  chapter" 
to  read  "7  CFR  part  3550"  and  in 
paragraph  (b)(3)  by  revising  the  words 
"exhibit  F  of  subpart  A  of  part  1944  of 
this  chapter"  to  read  "exhibit  J  of 
subpart  A  of  part  1924  of  this  chapter." 

15.  Section  1924.266  is  amended: 

a.  By  revising  in  the  introductory  text 
of  paragraph  (a)(3)  the  words  "subpart  A 
of  part  1955  of  this  chapter"  to  read  "7 
CFR  part  3550," 

b.  By  revising  in  the  introductory  text 
of  paragraph  (a)(3)(i)  the  words  "subpart 
G'of  part  1965  of  this  chapter"  to  read 


"7  CFR  part  3550."  and  the  words 
'subpart  C  of  part  1955  of  this  chapter" 
to  read  "7  CFR  part  3550 

c   By  revising  in  paragraph  (a){3)(i)(B) 
the  words  "subpart  C  of  part  1965  of 
this  chapter"  to  read  "7  CFR  part  3550." 

d   By  revising  in  paragraph  (a)(3)(ii) 
the  words  "subpart  C  of  part  1955  of 
this  chapter"  to  read  "7  CFR  part  3550. 

and  the  words  "subpart  A  of  part  1955 
of  this  chapter"  to  read  "7  CFR  part 
3550." 

e.  By  revising  in  paragraph  (a)(4)(i)(A) 
the  words  "subpart  A  of  part  1955  of 
this  chapter"  to  read  "7  CFR  part  3550." 

16  Section  1924.273  is  amended  in 
paragraph  (a)  by  revising  the  words 

subpart  B  of  part  1900  of  this  chapter" 
to  read  "7  CFR  part  11." 

PART  1925— TAXES 

17.  The  authority  citation  for  part 
1925  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480; 
5  U.S.C.  301:  7  CFR  2.23  and  2.70. 

Subpart  A — Real  Estate  Tax  Servicing 

18.  Section  1925.1  is  amended  by 
revising  the  words  "§  1965.105  of 
subpart  C  of  part  1965  of  this  chapter" 
to  read  "7  CFR  part  3550." 

19.  Section  1925  4  is  amended  in 
paragraph  (a)  by  revising  the  words 
"FmHA  or  its  successor  Agency  under 
Public  Law  103-354  Instructions  1951- 
A  and  1951-G"  to  read  "subpart  A  of 
part  1951  of  this  chapter." 

PART  1927— TITLE  CLEARANCE  AND 
LOAN  CLOSING 

20.  The  authority  citation  for  part 
1927  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  42 

U.S  C.  1480. 

Subpart  B — Real  Estate  Title  Clearance 
and  Loan  Closing 

21.  Section  1927.52  is  amended  by 
revising  the  definitions  for  "Program 
regulations"  and  "State  Office"  to  read 
as  follows: 

§1927.52     Definitions. 

***** 

Program  regulations.  The  agency 
regulations  for  the  particular  loan 
program  involved  (e.g.,  7  CFR  part  3550 
for  single  family  housing  (SFH)  loans). 
***** 

State  Office.  For  FSA,  this  term  refers 
to  the  FSA  State  Office.  For  RHS.  this 
term  refers  to  the  Rural  Development 
State  Director. 


22.  Section  1927.59  is  amended  in 
paragraph  (b)  by  revising  the  words 


"part  1965,  subparts  A,  B,  and  C,  of  this 
chapter"  to  read  "subparts  A  and  B  of 
part  1965  of  this  chapter  and  7  CFR  part 
3550  " 

PART  1930— GENERAL 

23.  The  authority  citation  for  part 
1930  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  16 
U.S.C.  1005. 

Subpart  C — Management  and 
Supervision  of  Multiple  Family 
Housing  Borrowers  and  Grant 
Recipients 

24.  Exhibit  B  of  subpart  C  is  amended: 

a.  By  revising  in  paragraph  II  in  the 
definition  for  "Eligibility  income"  the 
words  "exhibit  C  of  subpart  A  of  part 
1944  of  this  chapter  (available  in  any 
FmHA  or  its  successor  agency  under 
Public  Law  103-354  office)"  to  read 
"Appendix  9  of  HB-1-3550  (available 
in  any  Rural  Development  office)." 

b.  By  revising  in  paragraph  II.  in  the 
definition  for  "Low-income  household" 
the  words  "exhibit  C  of  subpart  A  of 
part  1944  of  this  chapter  which  is 
periodically  updated  (available  in  any 
FmHA  or  its  successor  agency  under 
Public  Law  103-354  Office)"'to  read 
"Appendix  9  of  HB-1-3550  (available 
in  any  Rural  Development  office)  which 
is  periodically  updated." 

c.  By  revising  in  paragraph  II  in  the 
definition  for  "Moderate-income 
household"  the  words  "exhibit  C  of 
subpart  A  of  part  1944  of  this  chapter 
(available  in  any  FmHA  or  its  successor 
agency  under  Public  Law  103-354 
office)"  to  read  "Appendix  9  of  HB-1- 
3550  (available  in  any  Rural 
Development  office)." 

d.  By  revising  in  paragraph  II  in  the 
definition  for  "Very  low-income 
household"  the  words  "exhibit  C  of 
subpart  A  of  part  1944  of  this  chapter 
(available  in  any  FmHA  or  its  successor 
agency  under  Public  Law  103-354 
office)"  to  read  "Appendix  9  of  HB-1- 
3550  (available  in  any  Rural 
Development  office)." 

25.  Exhibit  E  of  subpart  C  is  amended 
in  paragraph  II. A. 1.  by  revising  the 
words  "exhibit  C  of  subpart  A  of  part 
1944  of  this  chapter  (available  in  any 
FmHA  or  its  successor  or  its  successor 
agency  under  Public  Law  103-354 
office)"  to  read  "Appendix  9  of  HB-1— 
3550  (available  in  any  Rural 
Development  office)." 

PART  1940— GENERAL 

2b.  The  authority  citation  for  part 
1940  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301j  7  U.S.C.  1989;  42 

U.S.C.  1480. 
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Subpart  I  -^Truth  In  Lending^— Real 
Estate  Setllement  Procedures 

27.  Section  1940.401  i.s  diiuiiided  in 
paragraph  (c)(3)(ii)  by  revising  the 
words  "§  1944.37(g)  of  subpart  A  of  part 
1944  and  §1951.315  of  subpart  G  of  part 
1951  of  this  chapter"  to  read  "7  CFR 
part  3550"  and  in  paragraph  (c)(3){iii) 
by  revising  the  words  "§  1944.22  of 
subpart  A  of  part  1944  of  this  chapter" 
to  read  "7  CFR  part  3550." 

PART  1944     HOUSING 

28.  The  authonty  citation  for  part 
1944  continues  to  read  as  follows: 

Authoritv:  -■.  t'Sr   :101.42I'SC    14H0 

Subpart  B     Housing  Application 
Packaging  Grants 

29.  Section  1944.73  is  amended  in 
paragraph  (d)  by  revising  the  words 
"exhibit  C  of  subpart  A  of  part  1944  of 
this  chapter  (available  in  any  FmHA  or 
its  successor  agency  under  Public  Law 
103-354  office)"  to  read  "Appendix  9  of 
HB-1-3550  (available  in  any  Rural 
Development  office)"  and  by  revising 
the  words  "exhibit  C  of  FmHA 
Instruction  1944-A  (available  in  any 
FmHA  or  its  successor  agency  under 
Public  Law  103-354  office)"  to  read 
"Appendix  9  of  HB-1-3550  (available 
in  any  Rural  Development  office)." 

30.  Section  1944.75  is  amended  in  the 
second  sentence  by  revising  the  words 
"Assistant  Administrator.  Housing"  to 
read  "Deputy  Administrator,  Single 
Family  Housing." 

31.  Exhibit  C  of  subpart  B  is  amended 
by  revising  in  paragraph  A  the  words 
"exhibit  A  of  subpart  A  of  part  1944  of 
this  chapter"  to  read  "7  CFR  part  3550" 
and  by  revising  paragraph  B  to  read  as 
follows: 

K\hil»it  (   ot  subpart  H     KinjuiiiiiHiits 
tor   Hmisim;    VppJK  .i!iiiii  I',)!  k.iut'"> 

B.  Section  504 — Complete  application 
packages  will  be  submitted  in 
accordance  with  7  CFR  part  3550.  The 
package  must  include  the  forms  listed  in 
paragraph  A  of  this  exhibit  and  the 
following: 

The  appropriate  Agency  application 
form  for  Rural  Housing  assistance  (non- 
farm  tract)  (available  in  any  Rural 
Development  office). 

The  appropriate  Agency  form  to 
request  verification  of  employment 
(available  in  any  Rural  Development 
office). 

The  appropriate  Agency  Rural 
Housing  Loan  application  package 
(available  in  any  Rural  Development 
office). 


Evidence  of  ownership  in  accordance 
with  7  CFR  part  3550 

Cost  estimates  or  bid  prices  for 
removal  of  health  or  safety  hazards  in 
accordance  with  7  CFR  part  3550. 


U'">  ''i'  iJlIIl'Mlt      it'll 

36.  Section  1944 


IS  amended 


Subpart  D— Farm  Labor  Housing  Loan 
and  Grant  Policies,  Procedures  and 
Authorizations 

32.  Section  1944.153  is  amended  in 
the  introductory  text  of  paragraph  (3)  of 
the  definition  of  "Substantial  portion  of 
income"  by  revising  the  words  "as 
shovra  in  exhibit  C  of  subpart  A  of  part 
1944  of  this  chapter  (which  is  available 
in  any  FmHA  or  its  successor  agency 
under  Public  Law  103-354  office)"  to 
read  "as  stated  in  Appendix  9  of  HB- 
1-3550  (which  is  available  in  any  Rural 
Development  office)". 

33.  Section  1944.164  is  amended  in 
paragraph  (i)(2)(ii)  by  revising  the  words 
"part  1944  subpart  A"  to  read  "7  CFR 
part  3550"  and  in  paragraph  (n)  by 
revising  the  words  "§  1944.18(b)(5)  of 
part  1944  subpart  A"  to  read  "7  CFR 
part  3550." 

34.  Section  1944.168  is  amended  in 
paragraph  (c)(l)(ii)  by  revising  the 
words  "§  1944.18  (b)(6)  of  part  1944 
^uhpart  A"  t(.  road  "7  CFR  part  3550  " 

Subpart  E  "Rural  Rental  and  Rural 
Cooperative  Housing  Loan  Policies, 
Procedures,  and  Authorizations 

35.  Section  1944.^05  is  amended: 

a.  By  revising  in  the  definition  for 
"Community"  the  words  "§  1944.10  of 
subpart  A  of  this  part  1944"  to  read  "7 
CFR  part  3550." 

b.  By  revising  in  the  definition  for 
"Dealer-contractor"  the  words 
"paragraphs  IX  and  X  of  exhibit  F  of 
subpart  A  of  this  part  1944"  to  read  "7 
CFR  part  3550." 

c.  By  revising  in  the  definition  for 
"Low-income  household"  thewords 
"exhibit  C  of  subpart  A  of  this  part  1944 
(available  in  any  FmHA  or  its  successor 
agency  under  Public  Law  103-354 
office)"  to  read  "Appendix  9  of  HB-1- 
3550  (available  in  any  Rural 
Development  office)." 

d  By  revising  in  the  definition  for 
"Moderate-income  household"  the 
words  "exhibit  C  of  subpart  A  of  this 
part  1944  (available  in  any  FmHA  or  its 
successor  agency  under  Public  Law 
103-354  office)"  to  read  "Appendix  9  of 
HB-1-3550  (available  in  any  Rural 
Development  office)." 

e.  By  revising  in  the  definition  for 
"Very  low-income  household"  the 
words  "exhibit  C  of  subpart  A  of  this 
part  1944  (available  in  any  FmHA  or  its 
successor  agency  under  Public  Law 
103-354  office)"  to  read  "Appendix  9  of 


paragraph  (g)  by  removing  the  last 
sentence  and  in  paragraph  (h)  by 
revising  the  words  "subpart  A  of  part 
1944"  to  read  "7  CFR  part  3550." 

37.  Section  1944.223  is  amended  by 
revising  paragraph  (e)(4)(iii)  to  read  as 
follows 

§  1944  223     Supplemental  requirements  for 
manufactured  horr>e  protect  development. 

•  »  •  «  • 

(e)*   *   • 

(4)*   *   * 

(iii)  Be  constructed  in  compliance 
with  Rural  Development  thermal 
performance  construction  standards  as 
specified  in  Exhibit  D  to  subpart  A  of 
part  1924  of  this  chapter.  The  unit  must 
have  an  affixed  label  as  specified  in  7 
CFR  part  3550  indicating  that  the  unit 
is  constructed  to  Rural  Development 
thermal  requirements  for  the 
appropriate  winter  degree  days. 


Subpart  I— Setf-Help  Technical 
Assistance  Grants 

38.  Section  1944.402  is  amended  in 
paragraph  (a)  by  revising  the  words 
"exhibit  C  of  subpart  A  of  this  part"  to 
read  "Appendix  9  of  HB-1-3550 
(available  in  any  Rural  Development 
office)." 

39.  Section  1944.423  is  amended  by 
revising  the  words  "exhibit  A  of  subpart 
A  of  part  1944  of  this  chapter"  to  read 
"7  CFR  part  3550." 

40.  Section  1944.424  is  amended  by 
revising  the  words  "subpart  A  of  part 
1944  of  this  chapter"  to  read  "7  CFR 
part  3550," 

41.  Section  1944.426  is  amended: 

a.  By  revising  in  paragraph  (a)(1)  the 
reference  to  "§  1951. 58(j)  of  FmHA 
Instruction  1951-B  (available  in  any 
FmHA  or  its  successor  agency  under 
Public  Law  103-354  office)"  to  read 

"§  1951. 58(k)  of  RD  Instruction  1951-B 
(available  in  any  Rural  Development 
office)." 

b.  By  revising  in  paragraph  (a)(3)  the 
words  "Subpart  M  of  part  1951  of  this 
chapter"  to  read  "7  CFR  part  "^SSO  " 

Subparl  K— Technical  and  Supervisory 
Assistance  Grants 

42.  Section  1944,506  is  amended  in 
paragraph  (0  by  revising  the  words 
"§  1944.10  of  part  1944.  subpart  A"  to 
read  "7  CFR  part  3550"  and  by  revising 
paragraph  (d)  to  read  as  follows: 

§1944.506     Definitions 
*  *  -  ■  ■ 

(d)  Low-income  family.  Any 
household,  im  luding  those  with  one 
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member,  whose  adjusted  annual 
ini:ome,  computed  in  accordance  with  7 
CFR  part  ^.550.  subparl  B.  does  not 
exceed  the  maximum  low-income  limits 
specified  in  Appendix  9  of  HB-1-3550 
(available  in  any  Rural  Development 
office). 


Subpart  N — Housing  Preservation 
Grants 

43.  Section  1944.656  is  amended  in 
the  definition  of  "Low-income  "  by 
r.'viMng  the  words  "exhibit  C  of  subpart 
A  of  this  part  (available  in  anv  FmHA 
or  its  successor  agency  under  Public 
Law  103-354  office)"  to  read 
"Appendix  9  of  HB-1-3550  (available 
in  anv  Rural  Development  office)." 

PART  1948— RURAL  DEVELOPMENT 

44.  Ihe  aulhont\  citation  fur  part 
1948  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  7  U.S.C.  1932 

nnte 


Subpart  B— Section  601  Energy 
Impacted  Area  Development 
Assistance  Program 

45.  Section  1948.84  is  amended  in 
paragraph  (d)(2)  by  revising  the  words 
"part  1944,  subpart  A"  to  read  "7  CFR 
part  3550." 

PART  1950— GENERAL 

46.  The  authority  citation  for  part 
1950  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  and 
42  U.S.C.  1480. 

Subpart  C — Servicing  Accounts  of 
Borrowers  Entering  the  Armed  Forces 

47.  Section  195U.1U5  is  amended  in 
paragraph  (d)  by  revising  the  words 
"subpart  G  of  part  1951  of  this  chapter" 
to  read  "7  CFR  part  3550." 

PART  1955— PROPERTY 
MANAGEMENT 

48.  The  authority  citation  for  part 
1955  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  42 
U.S.C   1480 

Subpart  A — Liquidation  ot  Loans 
Secured  by  Real  Estate  and 
Acquisition  of  Real  and  Chattel 
Property 

49.  Section  1955.10  is  amended  in  the 
introductory  text  of  paragraph  (f)(1)  by 
revising  the  words  "§  1965.125(a)  of 
Subpart  C  of  part  1965  of  this  chapter" 
to  read  "7  CFR  part  3550  " 

50.  Section  1955.15  is  amended: 


a.  By  removing  in  paragraph  (b)(2)  the 
third,  fourth,  and  fifth  sentences, 

b  By  reYising  in  the  introductorY  text 
of  paragraph  (d)(2J(iY)  the  words 
"subpart  G  of  part  1951  of  this  chapter" 
the  first  time  they  appear  to  read  "7  CFR 
part  ,1,550'  and  the  words  "§  1951.315  of 
subpart  G  of  part  1951  of  this  chapter" 
to  read  "7  CFR  part  3550." 

c.  By  revising  in  paragraph 
(d)(2)(iv)(C)  the  words  "§  1965.125  of 
subpart  C  of  part  1965  of  this  chapter" 
in  both  places  thev  appear  to  read  "7 
CFR  part  3550" 

d   By  revising  in  paragraph 
{d)(2)(iv)(D)  the  words  '§  1965.125  of 
subpart  C  of  part  1965  of  this  chapter" 
to  read  "7  CFR  part  3550." 

Subpart  B — Management  of  Property 

51.  Section  1955.53  is  amended  in  the 
definition  of  "Nonprogram  (NP) 
property"  by  revising  the  words  "FmHA 
or  its  successor  agency  under  Public 
Law  103-354  requirements  for  existing 
housing  as  described  in  subpart  A  of 
part  1944  of  this  chapter"  to  read 
"requirements  for  existing  housing  as 
described  in  7  CFR  part  3550  " 

Subpart  C — Disposal  of  Inventory 
Property 

52.  Section  1955.114  is  amended  in 
paragraph  (a)(5)  by  revising  the  words 
"subpart  A  of  part  1944  of  this  chapter" 
to  read  "7  CFR  part  3550." 

53.  Section  1955.115  is  amended  in 
paragraph  (a)(3)  by  revising  the  words 
"subpart  A  of  Part  1944  of  this  chapter" 
to  read  "7  CFR  part  3550." 

PART  1965— REAL  PROPERTY 

54.  The  authority  citation  for  part 
1965  continues  to  read  as  follows: 

Authoritv:  5  U.S.C.  301;  7  U.S.C.  1989;  42 

U.S.C,  1480 

Subpart  B — Security  Servicing  tor 
Multiple  Housing  Loans 

55.  Section  1965.61  is  amended  in 
paragraph  (d)  by  revising  the  words 

"§  1965.104(c)  of  subpart  C  of  part  1965 
of  this  chapter"  to  read  "7  CFR  part 
3550"  and  in  paragraph  (e)(3)  by 
revising  the  words  "§  1965.113  of 
subpart  C  of  part  1965  of  this  chapter" 
to  read  "7  CFR  part  3550." 

Subpart  E— Prepayment  and 
Displacement  Prevention  of  Multi- 
Family  Housing  Loans 

56.  Section  1965.202  is  amended  in 
the  definition  for  "Income  limits"  by 
revising  the  words  "exhibit  C  of  subpart 
A  of  part  1944  of  this  chapter  (available 
in  any  FmHA  or  its  successor  agency 


under  Public  Law  103-354  office)"  to 
read  "Appendix  9  of  HB-1-3550 
(available  in  any  Rural  Development 

office)." 

PART  1980— GENERAL 

57.  The  authority  citation  for  part 
1980  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989:  42 

TT «;  r  1480 

Subpart  D — Rural  Housing  L:»ans 

5b.  Section  1980.312  is  amended  by 
revising  the  words  "§  1944.10"  to  read 
"7  CFR  part  3550." 

59.  Section  1980.353  is  amended  in 
paragraph  (e)(3)  by  removing  the  second 
sentence  and  by  adding  the  word 
"acceptable"  before  "documentation"  in 
the  first  sentence. 

CHAPTER  XXXV— [AMENDED] 

PART  3550— DIRECT  SINGLE  FAMILY 
HOUSING  LOANS  AND  GRANTS 

60.  The  authority  citation  for  part  . 
3550  continues  to  read  as  follows: 

Authontv:  5  U.S.C.  301;  42  U.S.C.  1480. 

Subpart  A — General 

61.  Section  3550.10  is  amended  by 
revising  the  definition  for  "Modest 
housing"  to  read  as  follows: 

§3550.10     Definitions 

*  «  «  *  * 

Modest  housing.  A  property  that  is 
considered  modest  for  the  area,  with  a 
market  value  that  does  not  exceed  the 
applicable  maximum  loan  limit  as 
established  by  RHS  in  accordance  with 
§3550.63.  In  addition,  the  property 
must  not  be  designed  for  income 
producing  activities  nor  have  an  in- 
ground  swimming  pool. 

*  *         *         *         » 

62.  Section  3550.50  is  amended  by 
revising  the  OMB  control  number 
"0575-0166"  to  read  "0575-0172"  and 
by  removing  the  third  sentence. 

Subpart  B— Section  502  Origination 

63.  Section  3550.52  is  amended  Dy 
revising  paragraph  (b)(l){i)  and  (b){l)(ii) 
to  read  as  follows: 

§3550  52     Loan  purposes 

*  ♦  •  »  " 

(a)*  *  * 

(D*  *  * 

(i)  Due  to  circumstances  beyond  the 
applicant's  control,  the  applicant  is  in 
danger  of  losing  the  property,  the  debt 
is  over  $5,000,  and  the  debt  was 
incurred  for  eligible  program  purposes 
prior  to  loan  application  or  was  a 
protective  advance  made  by  the 
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U\  diivaiices,  or  pruhm;)!  ir .  kiruc.iuiure 
costs;  or 

(ii)  If  a  loan  of  $5,000  or  more  is 
necessary  for  repairs  to  correct  major 
deficiencies  and  make  the  dwelling 
decent,  safe  and  sanitary  and 
refinancing  is  necessary  for  the 
borrower  to  show  repayment  ability, 
regardless  of  the  delinqtiency. 
***** 

64.  Section  3550.53  is  amended  as 
follows: 

a.  By  revising  the  introductory  text  of 
paragraph  (gj; 

b.  By  redesignating  paragraphs 
(h)(l)(ii)  through  (h)(l)(ix)  as  paragraphs 
(h)(l)(iii)  through  (hKlHx); 

c.  By  revising  paragraph  (h)(l)(i); 

d.  By  adding  a  new  paragraph 
th)(l)(ii):and 

e.  By  revising  newly  redesignated 
paragraphs  (h)(l)(v)  and  (h)(l)(ix). 

The  revision  and  addition  read  as 
follows: 

§  3550  S3      EUgibilcty  requirements 

•  «  *  ft  * 

(g)  Repayment  ability.  Repayment 
ability  means  applicants  must 
demonstrate  adequate  and  dependably 
available  income.  The  determination  of 
income  dependability  will  include 
consideration  of  the  applicant's  past 
history  of  annual  income. 
***** 

(h)*   •   • 

(i)  Payments  on  any  account  where 
the  amount  of  the  delinquency  exceeded 
one  installment  for  more  than  30  days 
within  the  last  12  months. 

(ii)  Payments  on  any  account  which 
was  delinquent  for  more  than  30  days 
on  two  or  more  occasions  within  a  12- 
month  period. 
***** 

(v)  A  court-created  or  court-affirmed 
obligation  or  judgment  caused  by 
nonpayment  that  is  currently 
outstanding  or  has  been  outstanding 
within  the  last  12  months,  except  for 
those  excluded  in  paragraph  (i)(2)  of 
this  section. 
***** 

(ix)  Agency  debts  that  were  debt 
settled  within  the  last  36  months  or  are 
being  considered  for  debt  settlement. 

***** 

65.  Section  3550.54  is  amended  in 
paragraph  (c)(1)  by  revising  the  word 
"family"  to  read  "household." 

66.  Section  3550.57  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 


§3550  57     Dwelling  requirements 

,1    M'xit'st  ilnt-llini:    I'h»'  pr(ip'Tt\ 
:!iii--!  h<'  'iiif  that  IS  t  nnsiiicrfd  nioiicsi 
lur  thi-  .iHM    must  not  !;><■  di'signcii  for 
income  prodm  ing  purposes,  must  nnt 
have  an  in-Kri  luiid  swimmuii;  pm  il  nr 
have  a  mdrket  .  .ilur  in  exf  i-ss  of  the 
applicable  maximum  lodn  limit,  in 
arrnrdanc  p  with  *^  3550  63,  unless  RHS 
iiuthi 'Ti/i's  ui  t'x<  f'ption  under  thiv 
par.mr  ipri    \n  .'\i  cptinn  mav  b»'  granted 
on  a  t.»i,s(.'  tj\  !  d\''  fMMs  !()  a<.£:onunodate 
the  specific  ni>  liv     f  an  applicant,  such 
as  to  serve  exceptional Iv  lar^e 
households  or  to  provide  reasonable 
accommodation  for  a  household 
member  with  a  disability  Any 
additional  loan  amount  apjiroved  must 
not  exceed  the  amount  required  to 
address  the  specific  need. 
***** 

67.  Section  3550.59  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)(2)  and  adding  a  new  sentence  at  the 
end  of  paragraph  (a)(2)  to  read  as 
follows- 

§  35S0  59     Security  requirements. 
***** 

(a)*   •   * 

(2)  *    *    •  Liens  junior  to  the  RHS  lien 
may  be  allowed  at  loan  closing  if  the 
junior  lien  will  not  interfere  with  the 
purpose  or  repayment  of  the  RHS  loan. 
When  the  junior  lien  involves  a  grant  or 
a  forgivable  affordable  housing  product, 
the  total  debt  may  exceed  the  market 
value  by  the  amount  of  the  forgivable 
loan  or  grant  up  to  5  percent. 
***** 

68.  Section  3550.63  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)  to  read  as  follows: 

§3550.63     Maximum  loan  amount. 

lotal  sec  ufd  iiid'-hti'iini'ss  must  not 

exceed  the  area  loan  limit  or  market 
value  limitations  specified  in 
paragraphs  (a)  or  (b)  of  this  section, 
whichever  is  lower.  Any  loan  amount 
for  the  RHS  appraisal,  teix  monitoring 
fee,  and  the  charge  to  establish  an 
escrow  account  for  taxes  and  insurance 
will  not  be  subject  to  the  limitations 
specified  below.  This  section  does  not 
apply  to  loans  on  NP  terms. 

(a)  Area  loan  limit. 

(1)  The  area  loan  limit  is  the 
maximum  value  of  the  property  RHS 
will  finance  in  a  given  locality.  Subject 
to  the  following,  this  limit  is  based  on 
cost  data  plus  the  market  value  of  an 
improved  lot,  or  the  State  Housing 
Authority  limits,  whichever  the  State 
Director  determines  most  appropriately 
reflects  the  value  of  modest  housing  for 
the  area: 

(i)  The  cost  of  the  structure  is  based 
upon  the  cost  to  construct  a  modest 


home  and  is  obtained  bv  RHS  from  a 
iiHtionallv  rec  ogni/ed  resi(ieiitial  (  ost 
pn  a  uier 

(ii)  The  mariket  value  of  an  improved 
Mte  (without  the  dwelling)  is  based 
upim  (  urrent  sale-,   lata  for  tvpic;al 
housing  --itrs  and  reasonahi(>  and  typical 
costs  of  site  improvements. 

fill)  The  apjilu  able  State  Housing 
.\uth<jritv  limit  vkiU  only  be  considered 
if  It  IS  within  U)  pen  ent  of  the  rust  data 
plus  the  market  \alue  of  an  impro\ed 
lot. 

(iv)  The  area  loan  limit  nia\  not 
exceed  the  applicable  local  HUD  section 
203(b)  limit 

(v)  All  area  loan  limit  data  will  be 
updated  at  least  annually  and  is 
available  in  up.  Hur  i!  Development 
office. 

(2)  The  maximum  loan  limit 
calculated  under  paragraph  (a)(ll  will 
be  reduced  in  the  following  situations 

(i)  When  the  applicant  owns  the  site 
or  is  purchasing  the  site  at  a  sales  price 
below  market  value,  the  market  value  of 
the  lot  will  be  deducted  from  the 
maximum  loan  limit,  and 

(ii)  When  an  applicant  is  receiving  a 
housing  grant  or  other  form  of  affordable 
housing  assistance  for  purposes  other 
than  closing  costs,  the  amount(s)  of  such 
grants  and  affordable  housing  assistance 
will  be  deducted  from  the  maximum 
loan  limit. 

(3)  The  maximum  loan  limit  for  Self- 
help  housing  will  be  calculated  by 
adding  the  total  of  the  market  value  of 
the  lot  (including  reasonable  and  typical 
costs  of  site  development),  the  cost  of 
construction,  and  the  value  of  sweat 
equity.  The  total  of  these  three  factors 
cannot  exceed  the  limit  established  in 

paragraph  (a)(1)  of  this  section. 

***** 

69.  Section  3550.66  is  revised  to  read 
as  follows: 

§  3550  66     Interest  rate 

.  I  i.iii-  u  ill  be  vvntien  using  the 
applicable  RHS  interest  rate  in  effect  at 
loan  approval  or  loan  closing, 
whichever  is  lower.  Information  about 
current  interest  rates  is  available  in  any 
Rural  Development  office. 

70.  Section  3550.70  is  amended  in  the 
introductory  text  by  removing  the  word 
"be"  in  the  first  sentence  the  first  time 

it  appears  and  by  revising  the  word 
"lessor"  to  read  "lesser"  and  the  words 
"HUD  section  203(b)  limit"  to  read 
"maximum  loan  limit  " 

71.  Section  3550.100  is  amended  by 
revising  the  OMB  control  number 
"0575-0166"  to  read  "0575-0172"  and 
by  removing  the  third  sentence. 

72.  The  heading  of  subpart  C  of  part 
3550  is  revised  to  read  as  follows: 
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Subpart  C — Section  504  Origination 
and  Section  306C  Water  and  Waste 
Disposal  Grants 

73.  Section  3550.101  is  amended  bv 
adding  a  sentence  at  the  end  of  the 
section  to  read  as  fcjUows: 

§3550.101     Program  objectives. 

*    *    *  This  subpart  also  covers  Water 
and  Waste  Disposal  (WWD)  Grants  to 
individuals  authorized  by  Section 
3()B(;(b)  of  the  Consolidated  Farm  and 
Rural  Development  Act,  (7  U.S.C. 
1926c). 

74.  Section  3550  103  is  amended  as 
follows: 

a.  By  redesignating  paragraphs 
(i)(l)(ii)  through  (i)(l)(viii)  as  (i)(l)(iii) 
through  (i){l){ix)  respectively; 

b   Bv  revising  paragraph  fi)(l){i)  and 
newly  redesignated  paragraphs  (i)(l)iv) 
and  (i)(l)(viii):  and 

c.  By  adding  a  new  paragraph 

(i)(l){ii). 
The  revision  and  addition  read  as 

foUow?- 

§3550.103     Eligibility  requirements. 

(i)*    *    • 

(!)•    *    * 

(i)  Payments  on  any  account  where 
the  amount  of  the  delinquency  exceeded 
one  installment  for  more  than  30  days 
within  the  last  12  months. 

(ill  Pavments  on  any  account  which 
was  delinquent  for  more  than  30  days 
on  two  or  more  occasions  within  a  12- 
month  period. 
***** 

(v)  A  court-created  or  court-affirmed 
obligation  or  |udgment  caused  by 
nonpavment  that  is  currently 

outstanding  or  has  been  outstanding 
within  the  last  12  months,  except  for 
those  excluded  by  paragraphs  {i)(2)(i) 
and  {i)(2)(ii)  oi  this  section. 
*         *         «  »         * 

(viii)  Agencv  debts  that  were  debt 
settled  within  the  last  36  months  or  are 
being  considered  for  debt  settlement. 
«         «         *         •         ♦ 

75   Section  3550.10b  is  amended  in 
paragraph  (a)  by  removing  the  words  "or 
have  a  value  in  excess  of  the  203(b) 
limits  of  the  National  Housing  .\ct"  to 
read  "or  have  a  market  value  in  excess 
of  the^plicable  maximum  loan  limit, 
in  accordance  with  ^  3550  63 

76.  Section  3550.108  is  amended  by 
revising  in  the  introductor\-  text  the 
amount   '$2, 500"  to  read    '$7,500  '  and 
by  revising  paragraph  (b)(1)  to  read  as 
follows: 

§  3550  108    Security  requirements  (loans 
only) 


(b)  *  V*  ■'    •:  -      .-: 

(1)  Loans  where  the  total  RHS 

indebtedness  is  less  than  57,500;  or 

***** 

77.  Section  3550.114  is  amended  by 

revising  the  words  "was  approved"  to 
read    agreement  was  signed." 

78.  Sections  3550.115  through 
3550.119  are  added  to  read  as  follows: 

§3550.115    WWD  grant  program 
objectives. 

The  objective  of  the  WWD  individual 
grant  program  is  to  facilitate  the  use  of 
rommunitv  water  and  waste  disposal 
systems  by  the  residents  of  colonias 
along  the  border  between  the  U.S.  and 
Mexico.  WWD  grants  are  processed  the 
same  as  Section  504  grants,  except  as 
specified  in  this  subpart 

§  3550.1 16     Definitions  applicable  to  WWD 
grants  only. 

la)  Colonia  Any  identifiable 
communitv  designated  m  writing  by  the 
State  or  county  in  which  it  is  located; 
determined  to  be  a  colonia  on  the  basis 
of  objective  criteria  including  lack  of  a 
potable  water  supply,  lack  of  adequate 
sewage  systems,  and  lack  of  decent. 
safe,  and  sanitary  housing,  inadequate 
roads,  and  drainage;  and  existed  and 
was  generallv  recognized  as  a  colonia 
before  October  1.  1989 

(b)  Individual  Resident  of  a  colonia 
located  in  a  rural  area. 

(c)  Rural  areas.  Includes 
unincorporated  areas  and  any  city  or 
town  with  a  population  not  in  excess  of 
10,000  inhabitants  according  to  the  most 
recent  decennial  census  of  the  United 
States 

(d)  System.  A  communit\  or  central 
water  supply  or  waste  disposal  system. 

(e)  M'U'D  Water  and  Waste  Disposal 
grants  to  mdniduals. 

§  3550.1 1 7     WWD  grant  purposes. 

Grant  funds  mav  be  used  to  pay  the 
reasonable  costs  for  individuals  to: 

(aj  Extend  service  lines  from  the 
system  to  their  residence. 

(b)  Connect  service  lines  to 
residence's  plumbing 

(c)  Pav  reasonable  charges  or  fees  for 
connecting  to  a  system. 

(d)  Pav  for  necessan*'  installation  of 
plumbing  and  related  fixtures  within 
dwellings  lacking  such  facilities.  This  is 
limited  to  one  bathtub,  sink,  commode. 
kitchen  sink,  water  heater,  and  outside 
spigot. 

(e)  Construction  and  or  partitioning 
off  a  portion  of  the  dwelling  for  a 
bathroom,  not  to  exceed  4.6  square 
meters  (48  square  feet]  in  size. 

if)  Pav  reasonable  costs  for  closing 
abandoned  septic  tanks  and  water  wells 
when  necessary  tn  protect  the  health 


and  safety  of  recipients  of  a  grant  for  a 
purpose  provided  in  paragraph  (a)  or  (b) 
of  this  section  and  is  required  by  local 
or  State  law. 

(g)  Make  improvements  to 
individual's  residence  when  needed  to 
allow  the  use  of  the  water  and/or  waste 
disposal  system. 

§3550.118     Grant  restrictions. 

(a)  Maximun.  ij"-:.;  ^.iL-iime 
assistance  to  any  individual  for  initial  or 
subsequent  Section  306C  WWD  grants 
may  not  exceed  a  cumulative  total  of 
$5,000. 

(b)  Limitation  on  use  of  grant  funds. 
WWD  grant  funds  may  not  be  used  to: 

(1)  Pay  any  debt  or  obligation  of  the 
grantees  other  than  obligations  incurred 
for  purposes  listed  in  §  3550.117. 

(2)  Pay  individuals  for  their  own 
labor. 

§  3550  1 1 9     WWD  eligibility  reauirements 

In  addition  to  the  eiigibiiity 
requirements  of  §  3550.103,  WWD 
applicants  must  meet  the  following 
requirements: 

(a)  An  applicant  need  not  be  62  years 
of  age  or  older. 

(b)  Own  and  occupy  a  dwelling 
located  in  a  colonia.  Evidence  of 
ownership  will  be  presented  as  outlined 
in  §3550.107. 

(c)  Have  a  total  taxable  income  from 
all  individuals  residing  in  the 
household  that  is  below  the  most  recent 
poverty  income  guidelines  established 
by  the  Department  of  Health  and  Human 
Services. 

(d)  Must  not  be  delinquent  on  any 
Federal  debt. 

(e)  The  household  income  must  be 
verified  at  the  time  they  apply  for 
assistance  through  verification  of 
employment  and  benefits.  Federal  tax 
retiuns  are  used  as  further  verification 
of  household  income. 

79.  Section  3550.150  is  amended  by 
revising  the  OMB  control  nimiber 
"0575-0166"  to  read  "0575-0172"  and 
by  removing  the  third  sentence. 

Subpart  D — Regular  Servicing 

80.  Section  3550.162  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 

follows 

§3550  162     Recapture 
,  ,  .  ^  * 

(b)*   •    • 

(2)  The  value  appreciation  of  property 
with  a  cross-collateralized  loan  is  based 
on  the  market  value  of  the  dwelling  and 
lot  If  located  on  a  farm,  the  lot  size 
would  be  a  typical  lot  for  a  single  family 
housing  property. 
***** 

81.  Section  3550  163  is  amended  in 
the  first  sentence  of  paragraph  (b)(2)  by 
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revising  the  words  "sells  a"  to  read 
"transfers  title  to  the." 

82.  Section  3550.200  is  amended  by 
revising  the  OMB  control  number 
"0575-0166"  to  read  "0575-0172"  and 
by  removing  the  third  sentence. 

Subpart  E— Special  Servicing 

HJ.  bectiun  J55u.2Ua  is  amended  by 
revising  in  paragraph  fb)  the  reference  to 
"paragraph  (a)(6)"  to  read  "paragraph 
(a)(5)"  and  by  adding  a  new  paragraph 
(a)(6)  to  read  as  follows; 

§  3550  208     Reamortization  using 
promissory  note  interest  rate. 

(a)*   •   * 

(6)  Bring  an  account  current  where 
the  National  Appeals  Division  (NAD) 
reverses  an  adverse  action,  the  borrower 
has  adequate  repayment  ability,  and 
RHS  determines  the  reamortization  is  in 
the  best  interests  of  the  Government  and 
the  borrower. 
***** 

84.  Section  3550.211  is  amended  in 
paragraph  (c)  by  removing  the  last  two 
sentences. 

85.  Section  3550.250  is  amended  by 
revising  the  OMB  control  number 
"0575-0166"  to  read  "0575-0172"  and 
by  removing  the  third  sentence 

Subpart  F — Post-Servicing  Actions 

86.  Section  3550.251  is  amended  in 
paragraph  (c)(5)(i)(A)  by  revising  the 
words  "program-eligible  applicants"  to 
"eligible  direct  or  guaranteed  single 
family  housing  loan  applicants"  and  by 
revising  paragraphs  (c)(4)(i)  and  (cj(4)(ii) 
to  read  as  follows: 

§  3550  25!      Property  manaqemeni  ana 
tlispositiod. 

•  *  * 

Ic)  *    *    * 
(4)*    *    . 

(i)  Program  REO  properties  are 
reserved  for  eligible  direct  or  guaranteed 
single  family  housing  loans  under  this 
part  or  part  1980.  subpart  D  of  this  title 
and  nonprofit  organizations  or  public 
bodies  providing  transitional  housing 
during  the  first  60  days  after  the  date  of 
the  first  notice  of  sale,  and  during  the 
first  30  days  following  any  reduction  in 
price  or  any  other  change  in  credit  terms 
or  other  sale  terms.  After  the  expiration 
of  a  reservation  period,  program  REO 
properties  can  be  bought  by  any  buyer. 

(ii)  An  offer  on  a  program  REO 
property  from  a  buyer  who  does  not 
qualify  for  a  direct  or  guaranteed  single 
family  housing  loan  may  be  submitted 
during  a  reservation  period,  but  is 
considered  to  have  been  received  on  the 
l.iy  after  the  reservation  period  ends. 


87  Section  3550.300  is  amended  by 
revising  the  OMB  control  number 
"0575-0166"  toxead  "0575-0172"  and 
by  removing  the  third  sentence. 

Dated:  December  16,  2002. 
Arthur  A.  Garcia, 

Administrator.  Rural  Housing  Service. 

(FR  Dor  02-.32iqO  Filed  12-23-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  93  and  98 

[Docket  No  02-064-2) 

Canadian  Border  Ports;  Blaine  and 
Lynden,  WA 

AGENCY;  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION   Direct  final  rule;  confirmation  of 
efiective  date. 

SUMMARY:  On  November  8.  2002,  the 
Aiijin.u  (ind  Plant  Health  Inspection 
Service  published  a  direct  final  rule  in 
the  Federal  Register.  (See  67  FR  68021- 
68022,  Docket  No.  02-064-1.)  The 
direct  final  rule  notified  the  public  of 
our  intention  to  amend  the  regulations 
by  removing  Blaine  and  Lynden,  WA, 
from  the  lists  of  Canadian  border  ports 
designated  as  ports  of  entry  for  the 
importation  of  certain  animals,  birds, 
poultry,  and  animal  germ  plasm  into  the 
United  States.  We  did  not  receive  any 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  in  response  to  the  direct  final 
rule 

EFFECTIVE  DATE:  The  effective  date  of  the 
direct  final  rule  is  confirmed  as  lanuarv 
7. 2003 

FOR  FURTHER  iNfORMATlON  CONTACT:  Dr. 
Gary  Colgrove.  Chief  .Staff  Veterinarian, 
Sanitary  Issues  Management  Staff, 
National  Center  for  Import  and  Export, 
VS.  APHIS.  4700  River  Road  Unit  38, 
Riverdale,  MD  20737-1231;  (301)  734- 
4356. 

Authority:  7  U.S.C.  1622,  8303.  8306-8308. 
8310.  8313.  and  8315:  21  U.S.C.  13fi  and 
136a;  31  U.S.C  9701;  7  CFR  2.22.  2  80,  and 
371.4. 

Done  in  Wa.shington,  DC.  this  17th  day  of 
Detenikwr  2002 

Peter  Fernandez, 

Actinfi  Administrator.  Animal  and  Plant 
Health  Inspection  Svn-ict^. 

jFR  IkM.  02-32295  Filed  12-23-02;  8:45  am| 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  50  and  72 
RIN3150-AG52 

Decommissioning  Trust  Provisions 

AGENCY;  Nik  It-.ir  Regulatory 

Commission. 

ACTtON:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
<  niiiini.ssiun  (NRC)  is  amending  its 
regulations  relating  to  decommissioning 
trust  provisions  for  nuclear  power 
plants.  For  licensees  that  are  no  longer 
rate-regulated,  or  no  longer  have  access 
to  a  non-bypassable  charge  for 
decommissioning,  the  NRC  is  requiring 
that  decommissioning  trust  agreements 
be  in  a  form  acceptable  to  the  NRC  in 
order  to  increase  assurance  that  an 
adequate  amount  of  decommissioning 
funds  will  be  available  for  their 
intended  purpose.  Until  recently,  direct 
NRC  oversight  of  the  terms  and 
conditions  of  the  decommissioning 
trusts  was  not  necessary  because  rate 
regulators  typically  exercised  this  type 
of  oversight  authority.  With 
deregulation,  this  oversight  may  cease 
and  the  NRC  needs  to  take  a  more  active 
oversight  role. 

EFFECTIVE  DATE:  P.-,  .-rnh'T  24    2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  [.  Richter.  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatorv  Commission,  Washington, 
DC  20555^001;  telephone  (301)  415- 
10-R:  p  m;iil  hjr'i'nrr-  pov 

SUPPLEMENTARY  INFORMATION; 
I.    Background 

In  a  staff  requirements  memorandum 
(SRM)  dated  August  10.  1999.  the 
Commission  directed  the  NRC;  staff  to 
initiate  a  rulemaking  to  require  that 
decommissioning  trust  apreement*;  be  in 
a  form  acceptable  to  the  .\K(    in  unifi 
to  increase  assurance  that  an  adequate 
amount  of  decommissioning  funds  will 
be  available  for  their  intended  purpose. 
This  SRM  was  in  response  to  SECY-99- 
170  (July  1.  1999).  "Summary  of 
Decommissioning  Fund  Status  Reports." 
in  which  the  NRC  staff  noted  that  it 
intended  to  continue  to  review 
decommissioning  trust  agreements  in 
license  transfers  on  a  case-by-case  basis 
and  impose  appropriate  conditions  in 
the  orders  approving  these  transfers.  In 
response  to  the  SRM.  the  NRC  staff 
issued  a  rulemaking  plan  for 
Decommissioning  Trust  Provisions. 
SECY-00-0002,  on  December  30.  1999. 
The  plan  called  for  amending  10  CFR 
50.75  and  revising  Regulator^'  Guide 
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1  1  59,  "Assuring  the  .Availability  of 
Funds  for  Decommissioning  Nuclear 
Reactors   '  The  Commission  approved 
the  plan  on  February  9.  2000.  and 
directed  the  NRC  staff  to  include 
spe(  ifi(  trust  fund  terms  and  conditions 
necessary  to  protect  funds  fully  in  the 
rule  itself.  The  Commission  also 
suggested  that  sample  language  for  trust 
agreements  ccjnsistent  with  the  terms 
and  ciir.ditions  within  the  rule  be 
provided  in  the  associated  regulatory 
guide. 

The  NRC  published  a  proposed  rule 
for  De<.;ommissionmg  Trust  Provisions 
on  May  30.  2001  (66  FR  29244)  That 
proposed  rule  required  that  the  trust 
provisions  be  in  a  form  acceptable  to  the 
NRC  and  contain  general  terms  and 
conditions  that  the  NRC  believes  are 
required  to  ensure  that  funds  in  the 
trusts  will  be  available  for  their 
intended  purpose  To  accomplish  this 
objective,  the  NRC.  proposed  to  modify 
paragraphs  10  CFR  50.75(e){lJ{i)  and 
(ii).  and  to  add  a  new  paragraph,  10  CFR 
50.75(h)  to  its  regulations  The  changes 
in  §  50.75(e)  specify  that  the  trust 
should  be  an  external  trust  fund  in  the 
I'nited  States,  established  under  a 
written  agreement  and  with  an  entity 
that  IS  a  State  or  Federal  government 
dgencv  or  an  entity  whose  operations 
are  regulated  by  a  State  or  Federal 
agency.  Paragraph  50  75(h)  discusses 
the  terms  and  conditions  that  the  NRC 
believes  are  necessary  to  ensure  that 
funds  in  the  trusts  will  be  available  for 
their  intended  purpose. 

In  response  to  a  comment,  paragraph 
72  30(c)(5)  has  been  modified  for 
consistency  with  §50  75(e)  and  (h).  as  a 
conforming  change  As  an 
accompaniment  to  this  rulemaking,  the 
NRC  has  updated  Regulatory  Guide 
1159.  to  include  sample  trust  fund 
language  containing  these  terras  and 
conditions  Draft  Regulatory-  Guide  DC}- 
1106.  the  proposed  revision  1  of 
Regulatorv  Guide  11 59,  was  published 
for  ( (iinment  along  with  the  proposed 
rule 

II    Comments  on  the  Proposed  Rule 

The  (  ;omnussion  received  36  letters. 
from  ,14  commenters,  containing 
approximately  280  comments  on  the 
proposed  rule  and  draft  regulatory 
guide.  Seventeen  of  the  commenters 
were  licensees,  11  were  representatives 
of  utility  groups  (many  of  whose 
members  are  licensees),  three  were  State 
agencies  or  commissions,  one  was  the 
National  Association  of  State  Regulatory 
Utility  Commissioners  (NARUC),  and 
two  were  investment  management 
companies.  Copies  of  the  letters  are 
available  for  public  inspection  and 
copying  for  a  fee  at  the  Commission's 


Public  Document  Room,  located  at 
11555  Rockville  Pike.  Room  O-l  F23, 
Rockville.  Maryland  20852 

Documents  created  or  received  at  the 
NRC  after  November  1 ,  1999,  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  bttp:  'm-wu-  nrc.gov/reading- 
rm.html.  From  this  site,  the  public  can 
gain  entry  into  the  NRC's  Agencywide 
Document  .Access  and  Management 
System  (.ADAMS),  which  provides  text 
and  image  files  of  NRC's  public 
documents.  These  same  documents  also 
may  be  viewed  and  downloaded 
electronically  via  the  interactive 
rulemaking  website  established  by  NRC 
for  this  rulemaking  at  http:// 
ruleforum.Ilnl  gov. 

1 .  General  Comments  on  the  Proposed 
Action 

Comments:  Several  of  the  commenters 
supported  the  NRC's  goal  to  maintain 
regulatory  oversight  over  nuclear 
decommissioning  trust  funds,  where 
necessary,  and  agreed  that  die  .\'RC  may 
need  to  take  a  more  active  oversight  role 
regarding  decommissioning  trust 
agreements  Two  other  comment er," 
commended  the  NRC  for  undertaking 
this  rulemaking  and  fully  supported  the 
NRC's  efforts  to  ensure  that  a  utility 
industry  made  more  efficient  through 
competition  remains  a  safe  and  reliable 
industry.  Similarly,  one  commenter  said 
it  understands  and  agrees  with  the 
N'RCs  concern  that  the 
decommissioning  trust  corpus  be 
safeguarded  from  investment  risks  The 
Nudear  Energy  Institute  (NEI)  stated 
that  "iulpon  taking  into  account  the 
comments  and  suggestions  for 
improvement*    *    *,  NRC's  proposed 
rulemaking  and  proposed  guidance 
likelv  will  enhance  the  assurance  for 
decommissioning  funding  already 
provided  by  the  industry  and  should 
improve  public  confidence  that  all 
nuclear  power  reactors  will  be  properly 
decommissioned  "  Ten  commenters 
endorsed  NFds  comments  One  of  those 
commenters  also  endorsed  the 
comments  submitted  by  Winston  & 
Strawn  on  behalf  of  the  Utility 
Decommissioning  Group  and  the 
Tennessee  Valley  .Authority,  However, 
one  licensee  stated  that  the  NRC  should 
withdraw  the  notice  of  proposed 
rulemaking  because  existing  regulations 
from  the  NRC.  the  Internal  Revenue 
Service  (IRS),  and  the  State  regulatory 
agencies  are  more  than  adequate  to 
protect  the  publu  health  and  safety    In 
their  view,  the  proposed  rulemaking  is 
duplicative  of  existing  requirements  and 
would  add  unnecessary  regulatory 
burden  without  a  corresponding  safety 
benefit. 


This  licensee  also  believes  that  the 
proposed  rule  is  inconsistent  with  the 
NRC's  regulatory  burden  reduction 
initiative.  Another  commenter 
expressed  similar  views  and  stated  that 
the  proposed  rule  may  eliminate  some 
of  the  flexibility  of  the  existing  rule.  Yet 
another  commenter  opposing  the  rule 
said  that  if  the  NRC  intends  to  continue 
to  impose  decommissioning  funding 
conditions  in  individual  licenses,  there 
is  no  need  for  the  rule 

Five  commenters  noted  that  given  the 
wide  variety  of  trust  instruments  in 
effect,  it  is  fitting  that  the  NRC  not 
develop  a  uniform  trust  fund  agreement 
that  would  be  mandatory  for  all 
licensees.  Another  commenter  stated 
that  the  NRC's  proposed  approach  in 
adopting  standard  rules  regarding 
decommissioning  trust  funds  is  superior 
to  the  existing  NRC  practice  of  applying 
specific  license  conditions  on  a  case-by- 
case  basis. 

A  commenter  stated  that  NRC's 
discussion  of  Test  4  in  the  statement  of 
considerations  for  the  proposed  rule 
describes  that  licensees  "generally" 
prepare  annual  reports,  etc.  and  does 
not  specifically  list  aimual  calculation 
of  the  estimated  cost  as  required  by  10 
CFR  50.75(b)(2).  Further,  the  Test  4 
description  specifies  that  "*  •  •  these 
reports  can  be  supplied  to  the  NRC 
upon  request  *   *   *."  This  availability 
upon  request  and  the  bieimial  reporting 
appear  sufficient.  The  Test  4  discussion 
should  justify  removing  10  CFR 
50.75(b)(2),  or  an  explanation  of  the 
benefit  of  aimual  adjustments  to  the 
calculation  vs.  the  biermial  frequency  of 
the  funding  status  should  be  provided. 

Response:  With  respect  to  the 
comments  calling  for  the  NRC  to 
withdraw  the  rule,  the  Commission  does 
not  intend  to  do  so  The  Commission's 
position,  as  stated  in  the  proposed  rule 
(66  FR  29244)  is  that,  "[ulntil  recently, 
direct  NRC  oversight  of  the  terms  and 
conditions  of  the  decommissiomng 
trusts  was  not  necessary  because  rate 
regulators  typically  exercised  such 
authority.  With  deregulation,  this 
oversight  may  cease  and  the  NRC  may 
need  to  take  a  more  active  oversight 
role."  Given  that  the  NRC  will  not 
require  (except  in  the  one  instance 
where  all  power  reactor  licensees,  both 
rate  regulated  and  otherwise,  will  be 
required  to  notify  the  NRC  in  advance 
of  decommissioning  trust  withdrawals  if 
these  withdrawals  are  made  before  to 
permanent  cessation  of  operations)  the 
trust  provisions  of  this  rulemaking  to  be 
imposed  on  those  licensees  remaining 
under  State  or  Federal  Energy 
Regulatory  Commission  (FERC) 
regulation,  the  NRC  does  not  interpret 
this  action  as  being  duplicative  of 
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existing  requirements  and  adding 
unnecessary  regulatory  burden. 

With  resf>ect  to  the  comment  stating 
that  there  would  be  no  need  for  the  rule 
if  the  NRC  continues  to  impose 
decommissioning  funding  conditions  in 
individual  licenses,  the  NRC  has  always 
believed  that  it  is  preferable  and  more 
efficient  to  adopt  standard  rules,  as 
opposed  to  applying  specific  license 
conditions  on  a  case-by-case  basis. 

As  for  the  comment  on  the  discussion 
of  Test  4  in  the  statement  of 
considerations  for  the  proposed  rule  and 
the  commenter's  request  to  remove  10 
CFR  50.75fb)(2).  the  NRC  was  not 
proposing  any  change  to  that  section  by 
this  action  and  no  change  is  presently 
under  consideration.  The  NRC  still 
intends  to  require  licensees  to  calculate 
their  estimated  decommissioning  costs 
annually,  even  if  these  values  are  not 
required  to  be  submitted  to  the  NRC 
annually. 

Following  is  a  listing  of  the  specific 
comments  on  the  proposed  rule  and  the 
NRC's  response  to  them.  The  comments 
on  the  draift  regulatory  guide  are  then 
listed  and  discussed. 

2.  Applicability  of  the  Rule 

Comments:  One  of  the  most  often 
repeated  comments  dealt  with  the 
proposed  rule's  requirement  to  be 
applicable  to  all  licensees,  even  if  they 
are  under  FERC  or  State  regulation.  The 
commenters  said  that  the  NRC  should 
more  clearly  explain  its  conclusion  that 
the  proposed  rule  is  necessary  to  ensure 
that  decommissioning  funds  will  be 
available  when  needed.  There  is  no 
evidence  that  any  reactor  licensee  has 
lacked  adequate  funds  to  safely 
complete  the  decommissioning  process. 
In  effect,  licensees  would  have  to 
expend  resources  to  address  a  problem 
that  has  yet  to  occur.  Because  licensees 
are  required  to  report  on  their  funding 
levels  to  the  NRC  every  two  years  (10 
CFR  50.75(f)(1)),  the  reports  already 
allow  the  NRC  time  to  fashion  an 
appropriate  remedy,  should  one  be 
necessary,  to  protect  public  health  and 
safety.  The  NRC  has  not  reviewed 
current  practices  by  State  or  Federal  rate 
regulators  to  establish  a  baseline  for 
evaluating  any  possible  changes  in  the 
management  of  decommissioning  trust 
funds  in  response  to  deregulation. 
Another  layer  of  regulatory  oversight 
should  not  be  added  where  adequate 
regulatory  safeguards  exist,  such  as 
FERC  and/or  State  oversight  One 
commenter  stated  that  its  State  Public 
Utility  Commission  (PUC)  approved  the 
commenter's  decommissioning  funding 
collections  and  permits  funding  of  items 
not  included  in  the  NRC's  definition  of 
"decommissioning."  Therefore, 


additional  NRC  requirements  regarding 
the  use  of  these  funds  would  hinder  the 
commenter's  ability  to  access  and  use 
the  funds  as  approved  by  the  PUC  and 
would  unnecessarily  intrude  on  local 
ratemaking  functions  that  are  an 
exclusive  province  of  State 
goverrunents 

Two  commenters  stated  that  the  NRC 
should  include  a  way  for  licensees  to 
ascertain  whethi-r  ,i  (  nnflic  t  of 
applicable  staiKianls  l)»'twtwn  the  NRC's 
proposed  rule  and  existmg  State  and 
Federal  regulations  requires  the 
execution  of  an  entirely  new  trust 
agreement.  Also.  llu-  N'R("  should 
convene  a  confert-niA'  with  FKK(   <ind 
NARUC  to  explore  conflicts  between 
existing  standards  and  the  NRC's  rule. 

One  commenter  stated  that  licensees 
who  are  State  entities  and  who  have 
additional  safeguards  under  State  law 
should  be  exempt  from  the  proposed 
rule  because  it  is  based  on  the  premise 
that  deregulation  will  remove  existing 
accounting  and  financial  controls  on 
owners  of  nuclear  power  plants.  These 
commenters  argued  that  this  rule  is  not 
applicable  to  California  Municipal 
Utilities  Association  (CMUA)  members, 
who  operate  under  the  same  regulatory 
and  legal  restrictions  that  applied  before 
the  changes  to  the  electric  utility 
industry  in  California.  CMUA  members 
are  public  agencies  bound  by  the  same 
stringent  investment  restrictions  after 
deregulation  as  before. 

Two  commenters  stated  that  the 
proposed  rule  is  duplicative  of  Internal 
Revenue  Code  requirements  and  IRS 
implementing  regulations,  that  place 
additional  restrictions  on  the  use  of 
qualified  nuclear  decommissioning 
trusts.  The  commenters  assert  that 
existing  IRS  requirements  are  sufficient 
to  protect  the  NRC's  interest  in  the 
proper  use  of  decommissioning  funds. 
Under  the  IRS  regime,  licensees  may 
experience  tax  advantages  under  the 
Internal  Revenue  Code  section  468A  by 
commingling  funds  for  all 
decommissioning  purposes  and 
depositing  them  in  a  tax  "qualified*' 
fund.  The  NRC  should  explicitly  permit 
the  use  of  funds  for  all 
decommissioning  purposes  and 
eliminate  barriers  in  its  regulations  to 
the  full  collection  of  funds  authorized 
by  rate-sotting  authorities 

Two  other  commenters  asserted  that 
the  final  rule  should  acknowledge  the 
potential  of  transfers  from  non-qualified 
portions  of  the  trust  to  the  qualified 
portions  without  the  NRC's  notice  or 
approval.  Similarly,  the  scope  of  the 
proposed  rule  is  not  clear  because  it 
does  not  articulate  whether  the 
amendments  are  applicable  to  all 
nuclear  decommissioning  trusts 


(qualified  and  unqualified),  or  whether 
the  aninndments  are  intended  to  apply 
to  trust.s  that  arc  iiinuldtf  funds  for 
expHii.ses  not  within  the  NK(.  liefiiutiun 
of  "decommissioning  ' 

An  organization  rcpn-sr-nting  the 
nuclear  power  industrv  stated  that 
because  there  are  a  \  anelv  of  ways  for 
licensees  to  comply  with  the  rule  that 
are  equally  as  binding  as  the  terms  of 
the  underlvinji  trust  aurfH'nient.  10  CFTl 
50,75|h)(ll  should  tie  revised  to  allow 
licensees  alternatives  for  achieving  rule 
compliance  h\  inserting  the  words 
"investment  guidelines  for,  or  other 
bindiiiii  arrangements  >;overnin^'   so 
that  It  would  read      Lu  eiisees  using 
prepayment  or  an  external  sinking  fund 
to  provide  financial  assurance  shall 
provide  in  the  terms  of,  investment 
guidelines  for.  or  other  binding 
arrangements  governing,  the  trust, 
escrow  account.  Government  fund,  or 
other  account  used  to  segregate  and 
manage  the  funds  *   *   *   " 

Another  commenter  stated  that  it  is 
not  clear  whether  provisions  in  the 
proposed  rule  will  supersede  license 
conditions  previously  imposed  in 
license  transfer  proceedings,  or  whether 
licensees  with  existing  license 
conditions  governing  decommissioning 
trusts  must  apply  to  amend  their 
licenses  and  whether  these  amendment 
applications  would  then  be  subject  to 
hearings.  The  inference  is  that  the 
proposed  rule  would  be  applicable  to  all 
existing  and  future  reactors,  as  the  rule 
is  silent  on  the  matter. 

Response:  The  NRC  acknowledges 
that  the  proposed  rule  could  be 
burdensome  for  licensees  still  regulated 
by  PUCs  and  FERC,  with  no  significant 
improvement  in  the  public  health  and 
safety.  Therefore,  the  final  rule  will  only 
apply  to  licensees  that  are  no  longer 
regulated  by  State  PUCs  or  FERC.  with 
the  exception  that  all  power  reactor 
licensees,  both  rate  regulated  and 
otherwise,  will  be  required  to  notify  the 
NRC  in  advance  of  decommissioning 
trust  withdrawals  if  these  withdrawals 
are  made  before  permanent  cessation  of 
operations.  The  reason  for  this  is  that 
some  licensees,  even  though  continuing 
to  be  rate  regulated,  may  make 
withdrawals  without  their  rate 
regulator's  knowledge.  Given  that  any 
such  withdrawals  before  permanent 
cessation  of  operations  are  likely  to  be 
very  rare,  the  NRC  believes  that  this 
requirement  should  not  be  burdensome. 
The  NRC  also  excludes  from  this 
requirement  any  withdrawals  from  one 
decommissioning  fund  that  are 
immediately  deposited  in  another 
decommissioning  trust  fund  either  for 
one  unit  or  between  units  (eg.,  from  a 
non-qualified  to  a  qualified  trust  fund). 


J «-». 


rkrkr\  f\     /  n  .  .  I  . 


Federal  Register/ Vol.  67,  No.  247 /Tuesday.  December  24.  2002 'Rules  and  Regulatmny         78335 


This  change  would  essentially  eliminate 
the  potential  for  conflicts  of  standards 
between  NRC.  and  .State  and  Federal 
regulations.  These  modifications  also 
eliminate  the  need  for  a  conference  on 
this  subject. 

However,  the  NRC  does  not  agree 
with  the  comments  that  IRS 
requirements  are  sufficient  to  protect 
the  NRC's  interest  m  the  proper  use  of 
decommissioning  funds  because  these 
requirements  relate  primarily  to  tax 
treatment  of  decommissioning  funds 
and  may  not  be  sufficient  to  satisfy  the 
NRC's  public  health  and  safety 
concerns 

As  to  the  comment  on  the  suggested 
revision  to  10  CFR  50.75(h)(1),  the 
change  has  been  made  because  the  NRC 
recognizes  the  benefit  of  adlowing 
alternatives  for  achieving  rule 
compliance  that  do  not  have  amy 
adverse  impact  on  the  public  health  and 
safety 

With  respect  to  the  comment  seeking 
clarification  about  whether  the 
proposed  rule  supersedes  license 
conditions,  the  NRC's  position  is  that 
licensees  will  have  the  option  of 
maintaining  their  existing  license 
conditions  or  submitting  to  the  new 
requirements. 

Lastly,  in  response  to  the  same 
commenter's  second  question,  the  rule 
is  to  be  applicable  to  all  present  and 
future  licensees  that  are  or  will  no 
longer  be  under  FERC  or  State  rate 
regulation  or  that  otherwise  meet  the 
NRC's  definition  of  "electric  utility," 
with  the  same  exception  as  noted  above 
All  licensees  will  be  required  to  notify 
the  NRC  in  advance  of  decommissioning 
trust  withdrawals  if  these  withdrawals 
are  made  before  permanent  cessation  of 
operations  or  if  they  are  not  made  under 
a  post-shutdown  decommissioning 
activities  report  or  license  termination 
plan. 

3.  Notifications  and  Disbursements 

Comments:  The  section  of  the 
proposed  rule  that  generated  the  greatest 
number  of  responses  (fourteen)  from 
commenters  related  to  notification  of 
disbursements  from  the  trust  Some 
commenters  claim  the  30-day 
notification  is  not  needed  because  there 
is  no  basis  for  presuming  that  an 
independent  trustee  will  disburse 
amounts  held  in  the  decommissioning 
trust  fund  for  purposes  other  than  those 
specified.  The  notification  requirement 
would  impose  a  significant  regulatory   - 
burden  on  both  the  licensees  and  the 
NRC  by  creating  a  process  for 
disbursement  approvals  for 
decommissioning  funds  without  a 
public  health  and  safety  justification. 
There  are  no  standards  to  guide 


licensees  and  the  NRC  staff  on  whether 
a  disbursement  would  be  permissible. 
The  30-dav  disbursement  notification 
would  be  a  ma)or  burden  on  licensees 
during  decommissioning  and  even 
during  decommissioning  planning 
because  notifications  would  be  required 

frequently 

"The  commenter  stated  that  at  most, 
the  rule  should  require  a  one-time 
notification  before  initial  withdrawals 
for  decommissioning  or  planning  Also, 
licensees  may  incur  charges  waiting  for 
NRC  approval  while  labor  and  resources 
have  been  staged  and  ready  to  work. 
Trust  vendors  or  service  providers 
would  not  appreciate  having  to  wait  30 
days  for  payment  with  the  added  risk  of 
possibly  having  the  payment  disallowed 
by  Lhe  NRC  Further,  there  may  be  cases 
where  relatively  minor  day-to-day 
expenses  are  Incurred  or  where 
expenses  must  be  paid  promptly  and 
NRC  review  is  not  required  to  meet  the 
agency's  regulatory  concerns  if  so.  the 
NRC  could  add  a  de  minimis  exception 
These  commenters  suggested  that  the 
NRC  could  prohibit  funds  from  making 
two  or  more  simultaneous 
disbursements  of  0  99  percent  of  trust 
principal  in  order  to  avoid  the 
notification  requirement  of  the  proposed 
rule  The  NRC  has  not  identified  any 
case  where  improper  disbursements 
have  been  made  from  a 
decommissioning  trust  and  does  not 
have  enough  staff  to  review  invoices 
from  decommissioning  contractors  that 
would  only  increase  paperwork 

With  respect  to  the  30  day 
disbursement  notice  under  proposed  10 
CFR  50.75(h).  another  commenter  stated 
that  "Licensees  that  have  complied  with 
the  requirements  of  10  CFR  50  82(a)(4) 
regarding  submittal  of  a  Post  Shutdown 
Decommissioning  Activities  Report 
(PSDAR)  and  control  tru.st  fund 
disbursements  in  accordance  with  the 
provisions  of  10  CFR  50.82(a)(6).  (a)(7), 
and  (a)(8),  should  be  exempt  from  any 
further  restrictions  on  disbursements." 
This  commenter  suggested  that  its 
modification  to  the  proposed  rule  is 
particularly  appropriate  because  it 
allows  licensees  to  use  the  3  percent  of 
decommissioning  trust  fund  monies  for 
planning  activities  before  plant 
retirement  as  provided  at  10  CFR 
50.82(a)(8)(iij   There  is  little  need  for 
the  NRC  to  require  a  30-day  advance 
notice  from  those  facilities  utilizing  the 
trusts  for  pre-planning 
decommissioning  activities.  Also,  the 
clarify'ing  wording  in  Section  2.2.2.4  of 
DG-1106  needs  to  be  included  in  10 
CFR50.75(h){l)(iii). 

The  commenter  then  suggested 
modifving  proposed  10  CFR 
50.75(h)(l)(iii)  to  allow  plants  in  the 


process  of  being  decommissioned  to  be 
grandfathered  because  the  proposed 
requirement  \\  ould  not  add  any 
assurances  that  funding  is  available  and 
would  duplicate  other  notifications. 
Similarly,  another  commenter  stated 
that  10  CFR  50  75  (h){l)(ui)  proposes  to 
restrict  disbursements  or  payTuents  until 
final  decommissioning  has  been 
completed  It  is  possible  that  State  PUCs 
could  require  overfunded  trusts  to 
rebate  money  to  ratepayers  (rather  than 
merely  ad)ust  the  future  collection  rate). 
This  commenter  suggested  that  the  rule 
should  allow  the  NRC  to  approve  such 
a  disbursement  following  adequate 
review. 

One  commenter  stated  that  NRC 
should  revise  the  proposed  10  CFR 
50.75(h)(l)(iii)  to  indicate  the  inclusion 
of  nuclear  decommissioning  trusts 
(NDTs)  in  license  transfers  In  DG-1106, 
the  NRC  recognized  that  the  30-day 
notice  should  be  provided  to  the  NRC 
before  disbursing  funds,  but  should  not 
apply  to  plants  withdrawing  funds 
under  10  CFR  50.82(a)(8)(i).  This 
exception  is  not  noted  in  the  proposed 
rule  Another  commenter  stated  that  the 
proposed  rule  would  duplicate  reports 
for  those  plants  active  in 
decommissioning  and  that  the  rule 
should  exempt  those  facilities  involved 
in  decommissioning  under  10  CFR 
50.82.  Similarly.  10  CFR  50.75(h)(4) 
should  be  modified  so  that  subsection 
fh)  would  not  apply  to  any  plant  which 
already  has  an  NRC-approved 
decommissioning  plan.  Another 
commenter  stated  that  licensees  who 
have  docketed  a  PSDAR  and  a  site- 
specific  cost  estimate  under  10  CFR 
50  82  should  be  exempt  from  the 
reporting  requirements  and  adjustments 
to  cost  estimates  of  10  CFR  50.75. 
Several  commenters  noted  that 

ordinan  expenses"  or  "ordinary 
admini.strative  expenses"  should  be 
defined,  and  that  those  paid 
periodically  from  the  trust  should  be 
exempt  from  the  30-day  disbursement 
notification  Or.  as  a  commenter  noted, 
the  NRC  should  cl^if)'  which  specific 
expenses  paid  from  a  fund  would 
require  NRC  notification.  One 
commenter  stated  the  definition  should 
be  consistent  with  Internal  Revenue 
Code  section  468A(e)(4)(B)  where 
expenses  are  defined  as  "administrative 
costs  (including  taxes)  and  other 
incidental  expenses  of  the  fund 
(including  legal,  accounting,  actuarial, 
and  trustee  expenses)  in  connection 
with  the  operation  of  the  fund." 
Response:  With  respect  to  the 
comments  on  the  30-day  notification  for 
disbursements,  the  NRC  needs  to  have 
this  information  in  a  timely  fashion  in 
order  to  effectively  monitor  licensees. 
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uspet.iaiiy  when  a  lin;risee  ib  nm  in 
do<:;ominis.si(ining  under  the  PSDAR  or 
an  approved  license  termination  plan 
under  10  CFR  50.82 

One  concern  with  the  30-day 
disbursement  notice  was  the  problems  it 
would  potentially  cause  for  licensees 
during  the  process  of  decommissioning 
or  decommissioning  planning.  The 
proposed  rule  did  not  explicitly  indicate 
that  licensees  who  have  complied  with 
10  CFR  50.82(a)(4)  would  be  exempt 
from  restrictions  on  disbursements.  The 
NRC  agrees  with  this  comment  and  this 
change  has  been  made  in  the  final  rule 
because,  as  a  commenter  noted,  the 
proposed  requirement  would  not  add 
any  assurances  that  funding  is  available 
and  would  duplicate  notification 
requirements  at  §  50.82. 

Other  comments  focused  on  the  need 
for  definitions  of  "ordinary  expenses" 
and  "ordinary  administrative 
expenses.  '  The  NRC.  as  a  matter  of 
consistency  and  expediency,  decided  to 
make  use  of  the  IRS  Code  section 
468A(e)(4)(B)  definition  of  expenses 
where  they  are  defined  as 
'administrative  costs  (including  taxes) 
and  other  incidental  expenses  of  the 
fund  (including  legal,  accounting, 
actuarial,  and  trustee  expenses)  in 
connection  with  the  operation  of  the 
fund." 

For  clarification  and  consistency,  the 
final  rule  includes  the  words  of  Section 
2.2.2.4  of  DG-lf06  in  10  CFR 
50.75(h)(l)(iii).  as  suggested  by  one 
commenter.  Further,  the  rule  language 
has  been  changed  throughout  from  "30 
days"  to  "30  working  days." 

4  Restrictions  on  Funds 

A.  "Investment  Grade" 

Comments:  Another  major  area  of 
concern  for  twelve  commenters  in  the 
proposed  10  CFR  50.75(h)(l)(i)(B)  was 
the  requirement  that  the  trust  hold  only 
"investment  grade"  securities.  As  one 
loramenter  noted,  a  requirement  of 
"investment  grade"  investments  in  the 
trust  is  unnecessary  because  of 
applicable  standards  under  State  law, 
the  proposed  10  CFR  50.75(h)(l)(i)(C). 
and  the  "prudent  investor"  standard 
used  and  defined  by  the  FERC. 
Adoption  of  a  different  standard  by 
another  regulatory  agency  would  be 
problematic.  The  "prudent  investor" 
standard  should  apply  in  situations 
where  other  regulators  have  not 
mandated  an  investment  standard  or 
specific  investment  restrictions  to 
eliminate  the  possibility  of  conflicts 
between  NRC  and  other  requirements. 
Also,  this  requirement  goes  beyond 
conditions  imposed  in  license  transfer 
orders.  Another  commenter  suggests 


that  the  "investment  ^.r  i  i>      -•  imi.irH 
apply  at  the  lime  of  j   .;    :i  i  •    .::  i  nut 
require  immediate  sale  of  the 
investment  at  the  time  of  downgrade. 
This  commenter  stated  that  the  use  of 
the  term  "investment  grade"  in  the 
proposed  rule  is  not  necessary  and  that 
the  "prudent  investor"  standard,  as 
defined  in  FERC  regulations  should  be 
used.  "Investment  grade"  is  not  clearly 
defined  in  the  regulation,  would  be 
subject  to  the  vagaries  of  future 
regulatory  interpretation,  and  is 
unnecessarily  restrictive. 

Response  The  NRC  agrees  that  the 
term  "investment  grade"  is  redundant 
because  the  "prudent  investor"  standard 
is  an  appropriate  standard  defined  by 
the  FERC.  (Equivalent  standards 
established  under  State  law  would  also 
be  acceptable.)  Therefore,  "investment 
grade"  was  deleted  from  the  final  rule 
and  "prudent  investor"  is  used  in  its 
place. 

B.   Investment  in  Nuclear  Power  Reactor 
Licensees 

Comments:  Five  commenters  called 
for  the  elimination  of  the  prohibition  of 
a  trust  ownership  of  securities  of  other 
nuclear  power  reactor  licensees,  or  for 
the  NRC  to  set  a  limit  on  the  amount  of 
assets  in  entities  owning  one  or  more 
nuclear  power  plants.  These 
commenters  argued  that  the  NRC  has 
not  provided  a  clear  basis  for 
categorically  excluding  investments  in 
any  entity  with  an  ownership  interest  in 
a  nuclear  power  plant  According  to 
another  commenter.  the  proposed 
prohibition  in  a  trust's  ownership 
interest  in  "one  or  more  nuclear  power 
plants"  should  be  deferred  to  applicable 
investment  guidelines  under  State  law. 
One  commenter  stated  that,  by 
prohibiting  investment  in  securities  of 
other  nuclear  power  plant  licensees. 
NRC  is  implying  the  ownership  of  a 
nuclear  power  reactor  is  a  risky 
investiftent.  The  commenter  also  stated 
that  such  a  prohibition  was  possibly  out 
of  the  NRC's  jurisdiction.  Further, 
placing  these  restrictions  on  fund 
managers  is  not  practical  and  has  no 
clear  connection  to  protection  of  the 
public  health  and  safety.  Any  final  rule 
should  permit  a  de  minimis  investment 
in  otherwise  prohibited  securities. 

The  proposed  "nuclear  securities" 
restriction  is  very  ambiguous  as  it 
would  apply  to  fixed  income 
investments.  Investment  opportunities 
that  are  limited  by  ambiguous 
regulations  will  unnecessarily  result  in 
lower  investment  returns  than  otherwise 
would  be  the  case.  Still  another 
commenter  pointed  out  that  the 
proposed  restriction  on  ownership  of 
securities  with  nuclear  exposure  is 


inconsistent  with  use  of  the  "prudent 
investor  standard 

One  commenter  noted  that  public 
systems  are  concerned  that  the  proposed 
rule  not  be  used  to  prevent  a  municipal 
licensee  fi-om  investing  in  securities 
issued  by  the  State  government,  another 
municipality,  or  other  instruments  of 
the  State  in  which  the  municipal 
licensee  is  located   If  the  NRC  rejetts 
this  propos.i!   thf  i  nnum'nttTs  n*(]iipst 
that  debt  s»'(  untn's  .tn(!  Iiin'  instruments 
already  held  in  de<  unnnissioning  trust 
account.s  b»'  fxomptt'd  frnm  thi.s 
restriction 

Seven  CDiiunt'iittTs  npuifii  that  10 
CFR  50.75(h)(lJ(iJ(Ai  should  be 
modified  to  clarify  the  term  "non- 
nuclear  sector  mutual  hinds"  and  to 
permit  investments  in  bank-maintained 
nonnuclear  sector  collective  or 
commingled  funds,  such  as  "Common 
Trust  Funds."  One  commenter  did  not 
find  the  proposed  10  CFR 
50.75(h)(l)(i)(A)  clear  with  respect  to 
"any  other  entity  owning  one  or  more 
nuclear  pnwrr  plants "  and  asked:  Is  the 
rule  int<  nJiiit;  to  allow  investment  in 
securities  of  an  entity  that  is  pari  owner 
of  a  nuclear  power  plant?  Is  the  rule 
intending  to  disallow  investment  in  a 
mutual  fund  in  which  2  percent  of  the 
fund  is  invested  in  securities  of  a  parent 
company  whose  subsidiary  is  a  minority 
owner  of  a  foreign  or  domestic  nuclear 
power  plant?  Is  the  term  "nuclear  power 
plant"  inclusive  of  those  being 
decommissioned  and  those  licensed  to 
operate? 

One  final  related  comment  was  that 
licensees,  and  trustees  in  the  absence  of 
directions  from  licensees,  should  be 
authorized  to  prudently  allocate  trust 
assets  across  tlie  entire  risk/return 
spectrum.  Prudent  diversification  can  be 
beneficial  for  all  stakeholders. 

Response:  The  proposed  prohibition 
of  ownership  in  securities  of  other 
nuclear  power  reactor  licensees  was 
instituted  to  forestall  members  of  the 
nuclear  industry  from  solely  investing 
their  nuclear  decommissioning  funds  in 
each  other's  securities.  Contrary  to  one 
commenters  assertion  that  the 
prohibition  implies  that  nuclear  power 
is  a  risky  investment  and  possibly  out 
of  the  NRC's  jurisdiction,  the  NRC 
believes  that  this  retjnirement  is 
consistent  with  fund  diversifu  ation. 

The  NRC  agrees  with  the  suggestion 
that  the  requirement  pt-rmit  a  de 
minimis  in\''-\u\rii\  m  otherwise 
prohibited  iiritu.ii  fuiii  ir.\  cstments. 
The  final  nilf  s.is  ih>'    /'  minimis  level 
at  10  percent  of  the  total  value  of  a 
decommissioning  trust  account,  at  or 
below  whu  h  investments  in  securities 
of  companies  owning  nuclear  power 
plants  would  be  allowed. 
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With  respect  to  the  comment  referring 
to  the  ambiguity  of  the  proposed 
restriction  as  it  would  apply  to  fixed 
income  investments,  the  Commission 
continues  to  believe  that  such  a 
restru  tion  should  apply  However, 
because  the  rule  will  not  apply  to 
licensees  that  meet  the  definition  of 
"electric  utility'  and  that  a  de  minimis 
level  of  in\estment  is  now  permitted. 
any  effect  of  such  a  restriction  should  be 
substantially  mitigated. 

As  to  the  comment  suggesting  that  the 
proposed  prohibition  in  the  trust's 
ownership  of  munu.ipal  or  .State-owned 
nuclear  pnwt^r  plants  be  deferred  to 
applicable  State  law.  by  having  the  rule 
apply  to  only  those  licensees  not 
meeting  the  NRC's  definition  of 
"electrii  utility"  that  includes 
cooperatives  and  public  power  entities, 
this  issue  is  rendered  moot.  The  concern 
relating  to  the  proposed  rule  not 
allowing  a  municipal  licensee  from 
investing  in  securities  issued  by  a  State 
government  is  likewise  rendered  moot. 
The  NRC  notes  that  even  if  the  proposed 
rule  were  adopted  as  written,  it  would 
not  have  prevented  municipal  licensees 
from  investing  in  State  instruments  as 
long  as  those  instruments  were  not 
specifically  tied  to  the  nuclear  plants. 

Some  commenters  wanted 
clarification  of  the  term  "non-nuclear 
sector  mutual  funds.  "  This  term  can  be 
understood  in  the  context  of  the  NRC's 
definition  of  "nuclear  sector  mutual 
funds.  "  The  NRC  interprets  these  funds 
as  being  ones  in  which  the  fund  invests 
primarily  in  entities  owning  nuclear 
power  plants   Funds  that  invest  in 
electric  utilities  would  be  nuclear  sector 
mutual  funds  if  the  majority  of  the  value 
of  securities  were  from  NRC  licensees. 
As  stated  previously,  a  licensee  may 
invest  in  nuclear  sector  mutual  fimds  as 
long  as  its  share  of  the  licensee's 
portfolio  is  less  than  10  percent. 

In  response  to  some  of  the  specific 
questions  asked,  the  NRC  considers 
partial  owners  of  a  nuclear  power  plant 
to  be  the  same  as  full  owners  and  thus 
should  be  counted  within  the  10  percent 
de  minimis  restriction  for  their 
respective  shares  of  decommissioning 
trust  assets.  The  rule  will  disallow 
investment  in  a  mutual  fund  in  which 
at  least  50  percent  of  the  fund  is 
invested  in  securities  of  a  parent 
company  whose  subsidiary  is  an  owner 
of  a  domestic  nuclear  power  plant  either 
fully  or  partially   Similarly,  the  term 
"nuclear  power  plant  "  is  inclusive  of 
those  being  decommissioned  and  those 
Ik  ensed  to  operate. 

C.  Fimd  Management 

Comments:  One  commenter  stated 
that  the  proposed  10  CFR 


50.75(h)(l)(i)(D)  should  be  deleted  The 
commenters  position  is  that  the 
■prudent  investor  standard'   implies 
that  if  the  trusts  may  be  more  broadly 
diversified  to  include  alternative 
investments  such  as  private  equity,  then 
the  company  should  be  able  to  select 
funds  and  managers  it  considers  the  best 
qualified  This  is  not   "day-to-day" 
management  of  the  funds,  but  strategic 
management  of  the  funds  X'irginia 
Electnc  and  Power  Company  suggested 
that  day-to-day  investment  decisions 
should  be  defined  as  "the  hands  on 
management  of  a  stock  or  bond 
portfolio,  which  includes  making 
decisions  to  buy  and  sell  individual 
stocks  and  bonds."  h  should  not  include 
formation  of  the  trust's  investment 
policy  and  the  selection  of  investment 
advisors,  mutual  funds,  pooled  funds, 
collective  funds,  and  limited 
partnerships   Licensees  should  be 
empowered  to  make  strategic  decisions 
to  ensure  that  the  best  strategies  and 
advisors  are  employed  for  the  trust. 
'licensees   interests  are  aligned  with 
those  of  the  trust,  they  have  superior 
knowledge  of  the  decommissioning 
liability,  and  they  have  a  broad  base  of 
financial  and  investment  expertise. 
Requiring  a  third  party  manager  to 
administer  strategic  investment 
decisions  when  the  utility  is  well 
qualified  to  do  so  is  fiscally  inefficient 
and  increases  the  cost  of  managing  the 
funds. 

Similarly,  several  commenters  stated 
that  the  NRC  should  more  specifically 
define  the  "day-to-day  management" 
activities  that  would  be  prohibited  by 
the  rule.  Alternatively,  these 
commenters  suggested  that  the  NRC 
eliminate  this  prohibition  entirely  and 
allow  licensees  to  prudently  determine 
the  level  of  their  invoh  ement  necessary 
to  adequately  administer  their 
decommissioning  trust.  Also,  under  the 
proposed  10  CFR  50.75(h)  the  NRC 
could  interpret  a  trust  investment 
direction  as  being  "day-to-day 
investment  management  control"  and 
cause  the  trust  to  pay  for  external 
investment  management  services  to 
direct  the  trusts  investment.  This 
prohibition  is  overly  broad.  Licensees 
should  be  allowed  to  give  some 
direction  to  fund  managers  when  it 
comes  to  the  licensee  s 
decommissioning  fund  A  commenter 
suggested  that  this  prohibition  be 
eliminated,  or.  if  the  NRC  has  examples 
where  licensees  who  have  outside 
managers  have  engaged  in  "day-to-day 
management"  of  the  fund  in  a 
detrimental  way,  this  prohibition 
should  be  better  defined  Another  stated 
that  the  proposal  is  overly  burdensome 


in  that  it  would  increase  costs  without 
providing  any  added  protection  of  the 
public  health  and  safety. 

Several  commenters  stated  that  the 
NRC's  proposed  limitation  on  licensee 
involvement  in  investment  decisions  in 
10  CFR  50.75(h)(l)(i)(D)  should  be 
changed  to  restrict  licensees  from 
engaging  in  this  activity,  rather  than 
trustees  who  do  not  ordinarily  engage  in 
this  type  of  activity.  Also,  it  would 
require  licensees  to  spend  more  money 
to  use  commercial  investment 
management  services  without  an 
adequate  explanation  firom  the  NRC  as 
to  whether  the  benefits  to  be  derived 
from  this  requirement,  if  any,  would 
outweigh  the  added  regulatory  burden 
that  would  result.  These  commenters 
also  stated  that  governmental  agencies 
should  be  granted  an  exception  from  10 
CFR  50.75(h)(l)(i)(D)  when 
decommissioning  trust  fund 
investments,  as  directed  by  the 
governmental  agency,  are  limited  to 
investments  permitted  for  the 
investment  of  public  funds  under 
applicable  State  law.  Further,  the  selling 
of  the  investments  could  conflict  with 
an  existing  contract  or  require  a  licensee 
to  suffer  additional  compliance  costs. 
The  NRC  must  recognize  and 
accommodate  circumstances  when 
current  State  law  already  provides 
sufficient  safeguards.  These  commenters 
concluded  that  10  CFR  50.75(h)(l)(i)(D) 
would  add  costs,  reduce  accoimtability, 
and  is  unnecessary  to  achieve  the  stated 
purposes  of  the  proposed  amendments. 
Similarly,  another  commenter  stated 
that  the  proposed  rule  is  flawed  because 
it  limits  the  right  of  public  power 
owners  to  direct  trust  fund  assets  to 
investments  that  are  permitted  and 
regulated  under  State  and  local  law, 
(e.g.,  investments  in  secxuities  issued  by 
the  State  government  of  a  municipal 
licensee  or  other  State  or  local 
municipality)  the  selling  of  which 
would  conflict  with  an  existing  contract 
or  require  a  licensee  to  suffer  additional 
compliance  costs  without  Federal 
compensation,  or  that  might  affect  the 
rights  of  public  power  minority  owners 
upon  license  transfers  of  owner- 
operators.  Two  commenters  said  that  an 
exception  should  be  made  to  10  C¥V. 
50.75(h)(l)(i)  for  political  subdivisions 
of  States  when  investment  management 
is  addressed  by  State  statute  and  meets 
"prudent  man  "  standards. 

One  commenter  representing  several 
licensees  suggested  adding  the 
following  to  the  proposed  10  CFR 
50.75(h)(l)(i)(D):""*    *    *,  except  in  the 
case  of  passive  fund  management  of 
trust  funds  where  such  management  is 
limited  to  investments  tracking  market 
indices."  The  commenter  stated  that 
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this  would  permit  passive  index  fund 
niajiagfiufiit  hv  a  licensee,  its  affdiates 
or  subsnJM!  irs    but  would  not  constitute 
"day-tu  dav  management  "  Passive 
index  funds  replicate  the  inrfirmance 
of  established  index  fund     uit   io  not 
require  active  or  day  to  d,i >    !  .  »,  or 
security  selection.  Connmienter  asserted 
that  these  funds  also  satisfy  the 
"prudent  investor  standard."  Further, 
this  activity  could  provide  substantial 
cost  savings  to  licensees,  because  the 
licensee,  rather  than  an  outside  fund 
manager,  can  perform  the  mechanics 
necessary  to  participate  in  the  index 
fund  at  a  savings  to  the 
decommissioning  trust  fund.  The 
commenter  stated  that  the  bottom  line  is 
that  it  is  cheaper  to  run  large  amounts 
of  index  funds  in-house  by  the  sponsor 
than  pay  an  investment  manager  several 
basis  points  to  perform  the  same 
function. 

Response:  The  Commission  agrees 
with  many  of  the  comments  raised  in 
this  section.  For  example,  the  limitation 
on  fund  management  in  the  final  rule 
was  modiHed  to  state  that  licensees  may 
provide  day-to-day  direction  to  the 
trustee  for  buying  and  selling  index 
funds,  such  as  "Standard  and  Poors 
500."  The  final  rule  was  further 
modified  as  the  result  of  another 
comment  by  restricting  licensee 
involvement  in  investment  decisions  as 
opposed  to  trustee  involvement  as  was 
originally  proposed.  The  comments 
calling  for  an  exception  for  licensees 
that  are  governmental  agencies  or  for 
licensees  located  in  States  in  which 
State  statutes  mandate  investment 
management  were  addressed  in  the  final 
rule  by  specifying  that  §  50.75(h)(1) 
applies  to  those  licensees  that  are  not 
"electric  utilities."  Governmental 
agencies,  by  the  NRC's  definition  in 
§50.2  are  considered  electric  utilities  as 
are  those  licensees  still  under  State 
regulation.  The  NRC  agrees  with  the  last 
comment  that  suggested  a  modification 
which  would  permit  passive  index  fund 
management  by  a  licensee,  its  affiliates 
or  subsidiaries,  and  the  final  rule  was 
c:hanged  accordingly.  The  proposed 
solutions  have  no  negative  impact  on 
public  health  and  safety,  but  they 
provide  savings  and  efficiencies,  and 
clarity  compared  to  the  proposed  rule. 
Changes  have  been  made  in  the 
regulatory  guide  to  reflect  these 
modifications. 

D.  Credit  for  Decommissioning  Trust 
Earnings 

Commenls:  Five  commenters  stated 
that  NRC  should  allow  licensees  to  take 
credit  for  decommissioning  trust 
earnings  through  the  entire  projected 
decommissioning  period.  Other 


commenters  stated  that,  even  if  a  plant 
is  dismantled  and  decommissioned  .ifter 
shutdown,  the  i  redit  should  h»'  allowed 
during  the  dismantlement  period 
because  decommissioning  activities  will 
not  be  completed  immediatelv  after  the 
termination  of  operation  .Mso.  lucnsees 
should  be  allowed  to  assume  up  to  a 
maximum  often  years  of  earnings  credit 
through  the  decommissioning  period 
One  commenter  suggfstcd  modifvin^ 
the  proposed  lOCP'K  -)()  ^SihJtl  JliiiJ 
because  in  DG-1106,  the  NRC 
recognized  that  the  30  day  notice  should 
be  provided  to  the  NRC  before 
disbursing  funds  but  should  not  appl\ 
to  plants  withdrawing  funds  under  10 
CFR  50.82(a)(8)(i).  This  e\(  eption  is  not 
noted  in  the  proposed  rule  The 
commenter  also  noted  that  their 
modification  to  the  proposed  rule  is 
particularly  appropriate  because  it 
allows  licensees  to  use  the  3  percent  of 
decommissioning  trust  fund  monies  for 
planning  activities  before  plant 
retirement  as  provided  at  10  CFR 
50.82(a)(8)(ii).  There'is  little  need  for 
the  NRC  to  require  a  30-day  advance 
notice  from  those  facilities  utilizing  the 
trusts  for  pre-planning 
decommissioning  activities.  Another 
commenter  noted  that  NRC  should 
permit  all  licensees  to  take  credit  for 
expected  earnings  during  operation 
using  the  2  percent  figure  during  the 
decommissioning  period,  at  least  for  the 
period  coincident  with  DECON  (i.e., 
approximately  7  years).  This 
interpretation  should  also  apply  for  a 
greater  period  if  the  licensee  submits 
appropriate  preliminary  site-specific 
cost  estimates  and/or  decommissioning 
planning  information  to  the  NRC. 

Two  commenters  stated  that  10  CFR 
50.75(e)(l)(i)  and  (ii)  should  be 
modified  to  allow  credit  for 
decommissioning  trust  earnings  during 
periods  of  safe  storage,  final 
dismantlement,  and  license  termination, 
regardless  of  whether  a  licensee  uses  a 
site-specific  cost  estimate  or  the  NRC 
"formula  amount." 

Lastly,  a  commenter  noted  that  one 
possible  interpretation  of  the  regulations 
does  not  take  into  account  the  actual 
process  by  which  decommissioning  will 
occur.  As  a  consequence,  a  licensee 
could  end  up  collecting  substantially 
more  money  than  would  be  necessary 
for  decommissioning  funding  simply 
because  of  unrealistic  assumptions 
concerning  the  timing  of 
decommissioning  and  expenditures  for 
decommissioning  shutdown.  However, 
a  licensee  is  not  going  to  expend  all 
decommissioning  funds  immediately 
after  shutdown.  Even  when  the  licensee 
adopts  an  immediate  dismantlement 
option  for  decommissioning,  that 


process  will  still  require  several  years  tn 
(  ompiete  de<::omrnissioning   Although 
the  withdrawals  from  the  fund  would  be 
made  on  an  ongoing  basis,  the  assets 
retained  would  continue  to  grow.  The 
c  oinmenler  asserted  that  given  the 
NK(!'s  interpn'tation    Ik  ens^'e^  are  being 
((impelled  to  (  (ill<'(  t  inillioris  of  dollars 
more  during  plant  operation  than  will 
he  ncfessarv.  even  under  the  most 
I  onser\ati\f  assumptions  regarding  the 
liming  of  de(  (iinmissioning  The 
commenter  suggested  that  clarification 
is  needed  regarding  credit  for  projected 
e.iriiiims  during  periods  of  safe  storage, 
final  (iismantleinent,  and  license 
termination  in  the  rule  because  the 
regulatory  guidance  is  creating  a 
requirement  not  directed  bv  the  rule. 
Response:  First,  it  should  be  noted 
that  §  50.75(e)(1)  and  (2)  also  require 
full  funding  of  decommissioning  'at  the 
time  termination  of  operation  is 
expected."  Thus,  the  commenters  have 
not  provided  a  complete  picture  of  the 
situation.  Second,  the  generic  formulas 
are  based  on  immediate  dismantlement 
as  the  assumed  method  of 
decommissioning.  Therefore,  those 
licensees  certifying  to  formulas  can  not 
take  a  2-percent  credit  into  a  SAFSTOR 
period.  However,  a  2-percent  credit  can 
be  used  when  a  site-specific  estimate  is 
explicitly  based  on  deferred 
dismantlement.  Third,  credits  may  be 
timed  for  outlays  for  decommissioning 
expenses.  Licensees  certifying  only  to 
the  formula  amounts  (i.e.,  not  a  site- 
specific  estimate)  can  take  credit  into 
the  dismantlement  period  (e.g..  the  first 
7  years  after  shutdown.)  The  final  rule 
has  been  revised  to  reflect  these  points. 

E.  Modifications  to  Trusts 

Comments:  Eight  commenters  stated 
that  the  NRC  should  define  what  is 
meant  by  a  "material"  modification  to  a 
trust  that  would  require  a  30-day 
advance  notification  to  the  NRC  in  more 
detail.  If  the  proposed  rule  is  adopted  as 
written,  the  redundant  reporting 
requirements  should  be  deleted.  The 
commenter  further  stated  that  the  30- 
day  notification  for  licensees  making 
material  changes  to  trust  agreements 
should  not  apply  to  those  changes 
caused  by  State  or  Federal  mandated 
changes.  Lastly,  the  NRC  should  be 
required  to  notify  licensees  if  there  were 
no  objections  to  proposed  amendments. 

Two  commenters  noted  that  the  NRC 
should  be  aware  that  certain 
amendments  to  trust  agreements  in  the 
proposed  rule  may  require  FUC 
approval.  As  an  example,  two  other 
commenters  noted  that  their  PUCs 
approved  the  way  the  different  types  of 
decommissioning  funds  are  handled  in 
a  single  external  trust,  and  any 
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significant  change  in  this  handling 
would  require  PVC.  notification  and 
review   Therefore,  the  commenters  wish 
to  be  able  to  continue  with  this 
commingling  of  funds  through  the 
completion  of  the  commenters'  plant 
decommissioning  The  proposed  10  CFR 
50.75(h)(l)(iii)  would  preclude  such  a 
commingling  of  funds  in  a  single 
external  trust  account,  because 
withdrawals  from  the  fund  under  the 
proposed  rule  would  be  allowed  only 
for  radiological  decommissioning  costs 
The  commenter  is  concerned  that  the 
withdrawals  if  has  been  able  to  make 
would  not  be  possible  under  the 
proposed  rule,  even  though  NRC  has 
pre-approved:  (1)  The  construction  and 
associated  costs  of  a  dry  storage  facility; 
(2)  the  schedule  for  this  construction 
and  for  incurring  these  costs;  and  (3)  the 
schedule  for  and  manner  of 
(commingling)  accumulating  funds  to 
cover  these  costs. 

Two  commenters  suggested  an 
addition  to  the  rule  that  "*   *   *  any 
amendment  to  the  license  of  a 
utilization  facility  which  does  no  more 
than  delete  specific  conditions  relating 
to  terms  and  conditions  of 
decommissioning  trust  agreements 
involves  'no  significant  hazards 
consideration.'  "  The  commenters  stated 
that  licensees  should  be  provided  relief 
from  anv  conflicts  or  inconsistencies 
between  the  final  rule  and  specific 
license  conditions  Licensees  that 
currently  have  separate  license 
conditions  in  this  area  should  have  the 
option  to  amend  their  licenses  to 
remove  those  conditions.  The 
commenters  also  stated  that  a  generic 
finding  of  no  significant  hazards 
consideration  would  facilitate  the 
review  and  approval  oi  these 
administrative  amendments. 

Response:  The  NRC's  definition  of 
"material"  modifications  includes 
actions  such  as  a  change  of  a  trustee. 
changes  of  provisions  relating  to 
withdrawals  -from  the  trust,  changes 
relating  to  the  beneficiary,  changes 
relating  to  the  duration  or  term  of  the 
trust,  or  other  c;hanges  potentially 
affecting  the  ability  of  the  trust 
agreement  to  provide  reasonable 
assurance  of  (decommissioning  funds. 
Modifications  that  are  not  material 
would  include,  for  example,  changes  in 
fee  structures  paid  to  a  trustee,  changes 
in  arbitration  provisions  between  the 
trustee  and  the  licensee,  changes  in  the 
investment  advisor,  if  applicable,  or 
investments,  provided  the  changes 
comply  with  other  aspects  of  this  rule. 

As  to  the  second  comment  in  this 
section  relating  to  PUC  approval,  it  has 
been  noted  that  much  of  this  rule  will 
not  apply  to  licensees  under  PUC 


regulation.  Further,  with  respect  to 
commingling  of  funds,  the  Commission 
does  not  object  to  that  practice  as  long 
as  the  licensees  are  able  to  provide  a 
separate  accounting  showing  the 
amount  of  funds  earmarked  for 
radiological  decommissioning  versus 
utilities  not  subsumed  under  the  NRC's 
definition  of  decommissioning  in  10 
CFR  50.2. 

The  last  comment  suggested  an 
addition  to  the  rule  to  provide  relief 
from  cmv  conflicts  or  inconsistencies 
between  the  final  rule  and  specific 
license  conditions.  Licensees  will  be 
able  to  decide  for  themselves  whether 
thev  prefer  to  keep  or  eliminate  their 
specific  license  conditions.  Because 
these  changes  would  be  to  conditions 
that  resulted  from  license  amendments 
(i.e..  license  transfers)  that  alreadv 
generically  involve  'no  significant 
hazards"  considerations,  any 
amendments  to  conform  or  eliminate 
these  conditions  would  likewise  involve 
"no  significant  hazards." 

F  Foreign  Trustees 

Comments  Two  commenters  stated 
that  the  rule  should  not  preclude  foreign 
financial  institutions  from  serving  as 
trustees  (proposed  10  CFR 
50.75{e)(l)(ii))  if  a  licensee  can 
demonstrate  that  there  would  be  an 
equivalent  level  of  assurance.  The 
proposed  amendment  to  §  50  75(e) 
would  require  the  trust  to  be  overseen 
bv  an  entitv  that  is  an  appropriate  State 
or  Federal  government  agency  or  whose 
operations  are  regulated  by  a  State  or 
Federal  agency  The  commenters  also 
stated  that  clarification  is  needed  as  to 
what  this  amendment  would  actually 
require,  who  would  qualifv'  as  an 
appropriate  agency,  and  what  role  that 
agency  would  have  in  the 
administration  of  the  decommissioning 
trust  The  amendment  would  also 
preclude  the  use  of  an  insurance 
product,  which  the  NRC  presently 
allows,  to  satisfy  decommissioning 
funding  requirements  Many  of  the 
presently  used  insurance  companies  are 
domiciled  outside  of  the  U.S.  The 
commenters  further  stated  that  it  is  not 
clear  why  there  should  be  a  requirement 
that  only  companies  regulated  by  State 
or  Federal  agencies  can  be  trustees  for 
decommissioning  purposes,  when  such 
a  requirement  does  not  apply  to  insurers 
used  to  satisf>-  financial  assurance 
requirements  for  operating  reactors. 

Response  A  licensee  may  have  a 
foreign  financial  institution  serving  as 
trustee  if  the  licensee  can  demonstrate 
to  the  NRC  that  there  would  be  an 
equivalent  level  of  assurance  as  there 
would  be  under  a  US  trustee  .^t  a 
minimum,  the  foreign  trustee  would 


needlD  have  a  business  branch  in  the 
U.S.  that  is  regulated  by  a  State  or 
Federal  entity.  Also,  the  amendments  in 
these  regulations  only  apply  to  trust 
agreements  not  insurance  coverage. 
Thus,  licensees  who  choose  to  use 
insurance  for  decommissiomng 
assurance  may  use  foreign  insurers. 

G.  Non-radiological  Decommissiomng 
Funds 

Comments:  Seven  commenters  stated 
that  the  proposed  10  CFR  50.75(h)(l)(iii) 
fails  to  acknowledge  the  possible 
accumulation  of  trust  funds  for 
purposes  of  funding  spent  fuel 
management  and  non-radiological 
deconunissioning  costs,  but  that  such  an 
accumulation  should  be  encouraged  by 
the  NRC.  Several  of  the  conunenters 
suggested  that  restrictions  should  not 
apply  to  funds  held  in  trust  for  purposes 
other  than  radiological 
decommissioning,  e.g.,  spent  fuel 
storage  or  non-radiological 
decommissioning  costs.  The 
commenters  asserted  that  a  licensee 
cannot  completely  fulfill  its  NRC 
regulatory  deconunissioning  obligation 
while  fuel  resides  in  the  spent  fuel  pool 
and  in  keeping  with  the  principle  that 
the  beneficiaries  of  the  plant's 
production  should  pay  the  full  life-cycle 
costs,  respectively.  Collection  of  these 
funds  is  usually  encouraged  or  required 
by  PUCs.  Also,  complete  "greenfield  " 
decommissioning  is  usually  required  if 
the  property  is  not  owned  by  the 
licensee.  The  commenters  stated  that  if 
the  NRC  determines  that  these  funds 
should  be  placed  in  separate  trusts  or 
sub-accounts  to  avoid  the  proposed 
restrictions,  the  NRC  should  provide 
licensees  an  opportunity  to  move  these 
funds  into  separate  trusts  or  accounts 
before  the  implementation  of  the  new 
rule. 

Alternatively,  a  commenter  noted  that 
NRC  should  clarify  that  the  proposed  10 
CFR  50.75(h)(l)(iii)  disbursement 
restrictions  apply  only  to  funds  held  in 
trust  for  radiological  (decommissioning, 
not  non-radiological  decommissioning. 
Some  deconunissioning  trust  funds  are 
required  by  non-NRC  regulatory 
agencies  to  include  decommissioning 
activities  that  NRC  does  not  require  and 
their  estimates  would  then  exceed  those 
of  the  NRC  The  commenter  vnshes  to 
ensure  its  continued  ability  to  protect 
ratepayers  from  any  financial  risks 
associated  with  nuclear 
decommissioning  However,  the 
proposed  10  CFR  50.75(h)(l)(iii)  would 
restrict  disbursements  from  the  trust, 
escrow  account,  Government  fund,  or 
other  account  to  ordinary  administrative 
expenses,  decommissioning  expenses, 
or  transfer  to  another  financial 
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d.ssuraiice  nu!tiiud  until  final 
decommissioning  has  been  completed. 
The  commenler  suggested  that  even 
though  separate  trust  funds  could 
theoretically  be  established  for  NRC 
radiological  decommissioning  and  other 
decommissioning  activities,  it  would 
not  necessarily  be  practical  or  cost- 
effective  to  require  the  physical 
demolition  and  waste  disposition  work 
activities  to  institute  artificial 
accounting  to  ensure  which  fund  pays 
for  which  activities.  Likewise,  if 
demolition  funds  were  estimated 
assuming  an  area  might  be 
radiologically  contaminated,  those 
funds  would  have  to  be  transferred  to  a 
different  trust  fund  in  order  to  pay  for 
demolition  if  the  area  was  determined  to 
not  be  contaminated  during  the  actual 
decommissioning. 

Two  commenters  noted  that  the 
proposed  rule  and  draft  guidance 
restrict  the  use  of  the  trust  funds  for 
specified  purposes  including 
"decommissioning  expenses."  The 
NRC's  definition  of  "decommissioning" 
excludes  a  range  of  public  benefit 
activities  that  rate-setting  authorities 
often  find  necessary  and  appropriate  for 
public  funding,  e.g.,  returning  a  site  to 
"greenfield"  condition.  The  commenters 
stated  that  the  proposed  rule  and 
guidance  must  clearly  state  that  a 
nuclear  decommissioning  trust  may 
disburse  funds  for  these  other  purposes 
as  long  as  funds  have  been  authorized 
by  a  public  rate-setting  authority,  such 
as  a  PUC,  and  have  been  collected  for 
these  purposes. 

Additional  commenters  also  noted 
that  the  NRC's  rules  on  the  use  of 
decommissioning  trust  funds  should 
permit  cleanup  of  non-radiological 
substances  and  structures.  Dual 
jurisdiction  over  the  nuclear  power 
industry  gives  States  the  authority  over 
the  economics  of  nuclear  generation 
costs.  New  York  State  has  exercised  this 
authority  bv  allowing  utilities  to  place 
collected  monies  from  ratepayers  in  the 
decommissioning  trust  funds  to  pay  for 
both  the  radiological  and  non- 
radiological  segments  of  the 
decommissioning  process.  These 
commenters  suggested  that  the  NRC 
should  clarify  that  the  funds  may  be 
used  to  remove  non-radiological 
substances  and  structures,  and  restore 
the  sites  back  to  greenfield  conditions. 
Also,  the  NRC  should  allow  licensees  to 
withdraw  funds  for  non-radiological 
purposes  before  the  completion  of  the 
radiological  decommissioning  activities. 

For  about  8  years,  another  commenter 
has  been  withdrawing  monies  from  its 
trust  fund  under  10  CFR  50.82(a)(8)(i), 
as  necessary  to  accomplish  radiological 
decommissioning  activities,  spent  fuel 


management  activities,  and  some  non- 
radiological  decommissioning  activities 
according  to  the  expenditure  schedule 
detailed  in  the  plant-approved  cost 
estimate  and  funding  plan.  This 
commenter  stated  that  combining 
radiological  decommissioning,  non- 
radiological,  and  spent  fuel  funds  has 
been  economically  and  functionally 
advantageous 

Response  The  first  comment  in  this 
section  calls  on  the  NRC  to  enc  ourage 
the  accumulation  of  trust  funds  for  the 
purposes  of  spent  fuel  management  and 
non-radiological  decommissioning 
costs.  The  collection  t»f  funds  for  spent 
fuel  management  is  already  addressed 
in  10  CFR  50.54(bb)  where  it  indicates 
that  licensees  need  to  have  a  plan, 
including  financing,  for  spent  fuel 
management.  Any  NRC  requirements 
with  respect  to  the  accumulation  of 
funds  for  non-radiological 
decommissioning  costs  would  be 
beyond  the  range  of  the  NRC's  legal 
authority.  The  NRC  does  not  object  to 
licensees  mingling  funds  for 
decommissioning  activities  as  defined 
by  the  NRC  and  for  other  activities 
outside  the  NRC's  definition.  However, 
if  funds  are  mingled  in  this  way, 
licensees  need  to  ensure  that  separate 
sub-accounts  are  established  so  funds 
for  each  type  of  activity  are 
appropriately  identified. 

As  to  the  statement  made  by 
commenters  that  restrictions  should  not 
apply  to  funds  held  in  trust  for  purposes 
other  than  radiological 
deconunissioning,  the  Commission's 
position  is  that  withdrawals  for  non- 
radioactive decommissioning  expenses 
that  do  not  affect  the  amount  of  funds 
remaining  for  radiation 
decommissioning  costs  are  not  covered 
by  this  rule.  However,  the  Commission 
is  not  proposing  that  licensees  institute 
separate  trusts  to  account  for  the 
different  types  of  activity  The 
Commission  appreciates  the  benefits 
that  some  licensees  may  derive  from 
their  use  of  a  single  trust  fund  for  all  of 
their  decommissioning  costs,  both 
radiological  and  not:  but,  as  stated 
above,  a  licensee  must  be  able  to 
identify  the  individual  amounts 
contained  within  its  single  trust. 

The  remainder  of  the  comments 
relating  to  State  jurisdiction  and 
licensees  already  in  decommissioning 
become  moot  because  this  rule  will  not 
apply  to  licensees  under  State  or  FERC 
regulation  or  to  licensees  withdrawing 
monies  under  10  CFR  50.82. 

H.  Implementation  of  the  New  Rule 

Comments:  Eleven  commenters  noted 
that  the  proposed  rule  does  not  contain 
any  plans  for  transition  from  the 


existing  provisions  to  the  new 
requirements  The  rule  provides  neither 
a  ptTiod  for  an  effective  date  nor  any 
plans  for  transition  from  existing  trust 
agreements  to  the  requirements  of  the 
proposed  rule.  These  commenters  stated 
that  It  is  also  not  clear  if  the  new  rule 
only  applies  to  licenses  in  a  deregulated 
environment  or  licensees  who  are 
pursuing  renewal  or  license  transfer  of 
d\\  licenses.  The  NRC  shmild  clarify 
what  actions  licensees  must  lake  with 
regard  to  existing  trust  agreements  and 
when  these  actions  must  be  completed 
if  thf  proposed  rule  becomes  final  The 
NRC  should  allow  licensees  sufficient 
time  to  review  and  conform  trust 
documents  to  comply  with  the  final  rule 
to  avoid,  or  at  least  minimize,  adverse 
financial  impact  on  decommissioning 
funds  resulting  from  compliance  with 
the  proposed  rule  These  commenters 
suggested  that  grandfathering  or  a 
reasonable  transition  period  should  be 
allowed  for  existing  de<:ommissioning 
funding  arrangements  that  cannot  be 
amended  or  terminated  without 
substantial  p»'nalties 

One  commenter  stated  that  the 
implementation  period  should  be  no 
shorter  than  90  days  and  that  the  rule 
should  permit  case-by-case  extensions 
where  there  is  good  cause  A  second 
commenter  stated  that  a  transition 
period  of  at  least  sLx  months  before  the 
new  requir>!ments  arn  made  Hff(»(  tive  is 
needed.  Another  commenter  suggested 
that  the  implementation  period  should 
be  extended  to  a  period  of  "not  less  than 
one  year"  because  a  small  number  of 
trustees  act  for  a  large  number  of 
licensees  and  th»'ir  trusts  Still  another 
commenter  stated  that  the  NRC  needs  to 
clearly  state  its  expectations  regarding 
when  licensees  are  expected  to  modify 
their  trust  documents  to  conform  to  the  , 
proposed  rule.  The  commenter 
proposed  that  for  plants  not  undergoing 
license  transfer  or  licensf  renewal,  a 
two-year  period  should  be  specified  to 
allow  for  a  smooth  transition  to  the  rule, 
following  its  effective  date. 

Another  commenter  pointed  out  that 
changes  may  require  other  non-NRC 
regulatory  approvals.  Still  another 
commenter  stated  that  the  NRC  should 
make  it  clear  that  its  silence  as  to  a 
proposed  disbursement,  or  its  approval 
after  objection,  will  have  no  effect  upon 
parties'  rights  under  contracts  or  other 
regulations  governing  the  expenditure  of 
decommissioning  funds.  Lastly,  another 
commenter  suggested  that  the  proposed 
investment  limitations  should  be 
implemented  to  all  new  investments  90 
days  following  the  implementation  of 
the  rule.  This  commenter  noted  that 
requiring  changes  to  the  existing 
portfolios  would  result  in  increased 


78342         Federal  Rejaster /  Vol.  67,  No.  247 /Tuesday,  December  24,  2002 /Rules  and  Reculations 


Federal  Register /Vol.  67.  No.  247/Tuesday.  December  24.  2002  '  Rules  and  Regulations 


78341 


costs  because  of  the  fees  and  there  are 
potential  tax  consequences  The  last 
comment  on  this  point  stated  that  the 
implementation  statement  could 
include  a  clause  requiring 
implementation  of  the  rule  if  ownership 
will  be  changing  or  before  elimination 
of  State  and  FERC  oversight  of 
decommissioning  funding  during  the 
implementation  period. 

Rpsponsf  The  Commission  has 
decided  that  the  implementation  of  this 
rule  will  be  one  vear  from  its  date  of 
publication  in  thie  Federal  Register 
This  should  he  sufficient  to  help 
licensees  avoid  negative  financial 
impacts  on  the  decommissioning  funds 
With  respect  to  the  point  on  parties' 
rights  under  contracts,  the  NRC  does  not 
believe  that  this  rule  will  interpose  the 
NRC  in  contractual  disputes  that  do  not 
affect  protection  of  public  health  and 
safety  The  last  comment  in  this  section 
is  rendered  moot  because  the  rule  will 
not,  in  general,  apply  to  licensees  under 
FERC  or  PUC  regulation,  or  who 
otherwise  meet  the  NRC's  definition  of 
"electric  utility." 

1.  Backfit 

Comments:  A  few  commenters  stated 
that  the  proposed  action  was.  in  fact,  a 
backfit.  contrary  to  the  NRC's  stated 
position  Therefore,  a  backfit  analysis  is 
required  because  the  NRC  already 
requires  a  det:ommissioning  fund  to  be 
segregated  from  a  licensee's  assets  and 
outside  its  administrative  control,  and 
permits  withdrawals  only  for  legitimate 
decommissioning  expenditures  These 
commenters  further  stated  that  because 
the  NRC  is  capable  of  imposing 
additional  conditions  when  necessary  in 
license  transfer  proceedings,  the 
proposed  rule  does  not  appear  necessary 
to  protect  the  public  health  and  safety 
These  commenters  asserted  that  the 
NRC  should  not  seek  to  invoke  the 
"adequate  protection"  exception  to  the 
Backfit  Rule  in  this  case,  but  should 
perform  the  requisite  analysis  of  costs 
and  benefits  under  the  standards  of  10 
CFR  50  109(a)(3) 

Another  commenter  stated  that  an 
adequate  backfit  analysis  has  not  been 
performed  because  the  analysis  does  not 
mention  how  this  30-day  notice  before 
fund  use  during  actual 
det^ommissioning  activities  will 
adversely  affect  licensees.  This 
commenter  asserted  that  the  reliance  on 
the  effect  of  the  loss  of  PUC/FERC 
jurisdiction  and  oversight  due  to 
deregulation  fails  to  acknowledge  or 
consider  that  many  licensees  are  not 
deregulated  and  may  never  be  fully 
deregulated.  The  NRC  has  not 
articulated  why  existing  rules  fail  to 
ensure  adequate  protection  and  no 


example  is  given  of  a  licensee  who 

lacked  financial  assurance  to  complete 
decommissioning  in  a  safe  and  timely 
manner  This  commenter  further  stated 
that  the  NRC  has  not  provided  any 
analysis  of  how  the  NRC  could  more 
effectively  ensure  the  availability  of 
adequate  funds  for  decommissioning  in 
a  more  efficient  and  less  restrictive 

manner. 

Response  The  NRC  believes  that  by 
eliminating  most  of  the  requirements 
that   'electric  utility'  licensees  comply 
with  the  rule  and  by  explicitly 
eliminating  the  requirement  to  provide 
advance  notification  of 
decommissioning  fund  expenditures 
when  §  50.82  applies,  the  backfit 
concern  is  eliminated.  Most  of  the 
comments  related  to  the  possibility  of 
dual  regulation,  which  is  not  the  case 
under  this  final  rule  Further,  the  rule 
language  has  been  changed  from  "30 
days"  to  "30  working  days." 

5  Other  Comments 

The  following  comments  were 
submitted  by  one  commenter  each  and 
do  not  fit  into  one  of  the  major 
categories  listed  above 

Comment  The  proposed  rule  does  not 
correspond  to  the  "Discussion  "  and 
"Section-by-Section  Analysis"  in  the 
Federal  Register  notice  The  rule's 
"Discussion"  section  focuses  entirely  on 
decommissioning  trusts,  but  this  focus 
is  not  reflected  in  the  proposed  rule  It 
IS  particularly  unclear  if  the  use  of 
decommissioning  trust  funds  is 
mandaton,  under  10  CFR  50  75(e)  or  if 
other  less  formal  arrangements  are  also 
acceptable  The  commenter 
recommends  that  use  of  the  trust  funds 
be  mandatory-  unless  there  are 
compelling  reasons  that  less  formal 
arrangements  can  provide  equivalent 
protection  The  rule's  "Discussion" 
section  focuses  entirely  on 
decommissioning  trusts,  but  this  focus 
is  not  reflected  in  the  proposed  rule 

Response  After  1988  and  as  amended 
in  1998,  the  NRC,  under  10  CFR  50.75 
has  allowed  a  variety  of  financial 
assurance  mechanisms.  However, 
virtually  all  nuclear  power  reactor 
licensees  have  decided  to  make  use  of 
decommissioning  trusts;  hence,  the 
focus  and  emphasis  on  trusts  in  this 

rule. 

Comment''    '    *  lT)he  proposed 
rule  itself  w  ould  not  require 
decommissioning  trusts.  An 
arrangement  that  is  not  a  trust  will  not 
have  a  trust  instrument  and  may  not 
entrust  decommissioning  funds  to 
someone  with  the  fiduciary-  obligations 
of  a  trustee 

Response  As  stated  above,  virtually 
all  nuclear  power  reactor  licensees  have 


decided  to  make  use  of 
decommissioning  trusts;  hence,  the 
focus  and  emphasis  on  trusts  in  this 
rule. 

Comment  Proposed  10  CFR  50.75 
(e)(l)(i),  states  that  "Prepayment  is  the 
deposit  *   •  *  of  cash  or  liquid  assets 
•   *   *"  It  then  goes  on  to  state  that 
"Prepayment  may  be  in  the  form  of  a 
trust,  escrow  account.  Government 
fund,  certificate  of  deposit,  deposit  of 
government  securities,  or  other  payment 
acceptable  to  the  NRC."  This 
commenter  claims  that  "Trusts." 
"escrow  accounts,"  and  "Government 
funds"  are  not  forms  of  prepayment. 

Response:  "Trusts."  "escrow 
accounts,"  and  "Government  funds" 
may  be  used  as  forms  of  prepayment  as 
long  as  they  are  established  in  accounts 
that  are  independent  from  the  licensee. 
Further,  certificates  of  deposit  and 
deposits  of  Government  securities  are 
among  those  securities  that  could  be 
deposited  in  a  prepayment  account. 

Comment  A  commenter  claimed  an 
inconsistency  on  several  bases  between 
the  words  of  the  proposed  §  50.75 
(e)(l)(i) '"  *   *   *    trust,  escrow  account. 
Government  fund,  certificate  of  deposit. 
deposit  of  Government  securities,  or 
other  pay-ment  shall  be  established 
pursuant  to  a  written  agreement  *   *   *" 
versus  the  following  words  in  the 
"Section-by  Section  Analysis;"  "The 
sentence  would  call  for  the  trust  to  be 
an  external  trust  fund  held  in  the  United 
States,  established  pursuant  to  a  written 
agreement"    *    *"  First,  the  commenter 
noted  that  "the  apparent  intent  of  the 
rule  is  to  require  decommissioning 
trusts  for  both  prepayments  and  external 
sinking  funds  Escrow  accounts  and 
certificates  of  deposit  are  not  the  same 
as  trusts,  although  a  certificate  of 
deposit  could  be  held  within  a  trust." 
Next  the  commenter  stated  that  the 
language  is    confusing"   in  that 
'"government  funds  certificates  of 
deposit,  government  securities  and 
other  payments  are  not  established 
pursuant  to  a  written  agreement'  but 
rather  are  types  of  funding."  The 
commenter  was  not  aw  are  of  licensees 
using  Government  funds  for  their 
decommissioning  funding  The 
commenter  stated  that  if  these 
arrangements  do  not  exist  and  are  not 
expected  to  be  created,  the  rule  should 
be  modified  to  delete  any  reference  to 
them  However  if  that  is  not  the  case 
and  these  arrangements  do  exist,  the 
rule  should  be  written  to  allow  use  of 
Government  funds  if  they  ensure  the 
same  level  of  certainty  as 
decommissioning  trusts. 

Response:  A  major  portion  of  the 
response  to  this  comment  is  contained 
in  the  previous  response.  The  intent  of 
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the  rule  is  not  to  require 
decommissioning  trusts  for 
prepayments  and  sinking  funds,  but  to 
focus  on  making  these  trusts  stronger. 
As  indicated,  the  rule  focuses  on 
external  trusts  because  almost  all 
licensees  use  them.  However,  the  final 
rule  has  been  modified  to  state  that 
similar  provisions  are  to  be  included  in 
escrow  accounts  and  Government  funds. 
Although  the  commenter  apparently 
was  not  aware  of  licensees  using 
Goverrunent  funds  for  their 
decommissioning  funding,  one  State  has 
essentially  established  a  Government 
fund  for  the  nuclear  plant  located  in  its 
State. 

Comment:  The  same  commenter 
stated  that  "Government  funds  are, 
however,  typically  within  the  control  of 
government  bodies  and  may  be  used  for 
the  purposes  allowed  by  law.  Judicial 
enforcement  of  amended  statutory 
provisions  could  be  much  more 
problematic  than  judicial  enforcement 
of  a  trust  agreement." 

Response:  NRG  has  traditionally 
granted  deference  to  State  ratemaking 
mechanisms.  However,  case  law  has 
long  established  Federal  preeminence 
with  respect  to  protection  of  public 
health  and  safety  under  the  Atomic 
Energy  Act  of  1954,  as  amended. 

Comment:  A  commenter  stated  that 
"If  sinking  fund  payments  and 
prepayments  into  external 
decommissioning  trusts  are  used  by 
virtually  all  nuclear  power  plant 
licensees  *   •  •    there  would  appear  to 
be  no  good  reason  for  confusing 
language  that  would  allow  less  certain 
arrangements  to  maintain 
decommissioning  funds." 

Response:  After  1988  and  as  amended 
in  1998.  the  NRC,  under  10  CFR  50.75. 
has  allowed  a  variety  of  financial 
assurance  mechanisms.  However, 
virtually  all  nuclear  power  reactor 
licensees  have  decided  to  make  use  of 
decommissioning  trusts;  hence,  the 
focus  of  this  rule  on  trusts.  The  NRC 
sees  no  need  to  limit  the  licensees' 
available  options  that  the  NRC  has 
determined  provide  equivalent  levels  of 
assurance. 

Comment:  The  Commission  should 
clarify  that  replenishment  of  a 
decommissioning  working  capital  fund 
would  be  a  permissible  disbursement 
from  the  decommissioning  trust  fund. 

Response:  Because  the  rule  will  not 
apply  to  those  licensees  operating  under 
10  CFR  50.82.  the  point  is  moot. 

Comment:  The  disbursement  process 
should  provide  an  option  for  a  licensee 
to  be  the  party  presenting  the  request  for 
disbursements  and  the  party  to  disburse 
the  funds,  rather  than  the  fund  trustee. 
Compliance  with  the  regulations  may 


rt'suit  in  siLvnfii  .till  I  list  for  a  licj-nstH- 
AJiin^;  tht'M-  iincs   thr  i  urnnu'iitcr 
bfli.".  ■■s  rtwit  rhi-  NKCs  cstimrftr  of  4(>- 
80  hums  hfiii)^  rf(ji)ir»'<i  fcjr  h  iK.t'nsee  tu 
revise  its  trust  .iKn-'Miifnt  to  comply 
with  the  propu.st'cl  rf'milations  i.s 
"unduly  low.'   If  th*-  rule  would  result 
in  a  loss  in  the  value  of  the  fund,  the 
existing  trust  arrangement  should  be 
"grandfathered"  or  the  licensee  should 
be  able  to  seek  a  waiver  from  NRC  on 
this  requirement. 

Response:  The  NRC  agrees  with  the 
proposed  option  for  a  licensee  to  be  thf 
party  presenting  thr  nvjui-st  for 
disbursement  and  thf  [larl  \  ;      i  i  t  ^  r  - 
the  funds.  The  change  has  bt  ra  math  tu 
the  rule  to  reflect  this  option.  Even 
though  there  was  only  one  commenter 
who  questioned  the  40  to  80  staff-hour 
estimate  to  revise  a  trust  agreement  and 
the  Commission  believes  that  its 
estimate  was  within  the  range 
anticipated  by  the  other  commenters,  it 
has  increased  the^estiraated  range  up  to 
60  to  120  hours.  The  last  comment 
referred  to  a  potential  loss  in  fund  value 
because  of  the  rule.  The  Commission 
does  not  see  this  as  being  a  problem 
because  of  the  allowance  of  de  minimis 
levels  of  certain  types  of  investments 
and  the  one-year  implementation  of  the 
rule. 

Comment  The  proposed  rule  does  not 
make  clear  if  the  transfer  of  nuclear 
plant  ownership  interests  would  be 
facilitated  by  more  uniform 
decommissioning  trust  agreements,  or  if 
the  NRC's  intends  to  require  uniform 
agreements.  If  the  trustee  is  the  sole 
entity  authorized  to  submit  requests  for 
disbursements,  this  needlessly  adds  cost 
and  delay  to  the  process  and  provides 
no  greater  assurance  of  the  availability 
of  funds  for  decommissioning.  The  NRC 
should  give  licensees  the  option  of 
being  the  party  that  submits  the 
disbursement  requests  and  that 
transmits  payments  to  decommissioning 
contractors. 

Response:  The  Commission  is  not 
advocating  uniform  agreements  and  is 
only  seeking  provisions  that  enhance 
public  health  and  safety  Further,  as 
indicated  above,  the  Commission  will 
allow  disbursement  requests  to  be 
submitted  by  a  licensee. 

Comment:  In  order  to  facilitate  license 
transfers,  the  NRC  should  clarify  that  its 
regulation  will  have  no  effect  on  the 
allocation  of  rights,  obligations,  or 
liabilities  established  by  contract  or 
directly  applicable  orders.  If  uniform 
trust  agreement  provisions  were 
required,  they  may  create  an  unintended 
impediment  to  plant  transfers  in  the 
future.  The  rule  should  state  that  the 
regulation  would  not  affect  in  any 
manner  the  rights,  obligations,  and 


liabilitit's  uf  the  parties  involved  in  the 
sale  iif  d  iiiK  It'ar  [xiwf-r  plant  ownership 
intHr^st 

Ht'spintsf   The  (.ummis.sion  agrees 
with  the  first  comment  that  the 
"regulation  will  have  no  effect  on  the 
all(K:ati()n  of  right.s.  obligations,  or 
liabilities  established  by  contract  or 
direc:tlv  applicable  orders."  With  regard 
to  uniform  trust  provisions,  the  NRC  is 
nut  re(]iiirmg  uniform  trust  provisions 
ex(  ept  in  spe(  ified  areas,  so  the  point  is 
moot.  Finally,  the  Commission  disagrees 
with  the  last  statement  that  "the 
regulation  would  not  affect  in  any 
manner  the  rights,  obligations,  and 
liabilities  uf  the  parties  involved  in  the 
sale  of  a  nuclear  power  plant  ownership 
interest,"  As  stated  earlier,  the  NRC  is 
not  mandating  uniform  trusts  but  will 
require  certain  provisions  to  protect 
public  health  and  safety. 

Comment:  The  NRC  should  convene  a 
public  technical  conference  to  explore 
issues  relating  to  the  proposed 
regulation.  Also,  the  NRC  should  gather 
more  information  and  issue  a  revised 
notice  of  proposed  rulemaking  before 
proceeding. 

Response:  The  NRC  believes  the  final 
rule,  which  is  not  applicable  to 
licensees  still  under  State  or  FERC 
regulation,  except  as  noted  for  the 
reporting  requirement,  clears  much  of 
the  confusion  apparently  caused  by  the 
proposed  rule.  Therefore,  the 
Commission  does  not  believe  a 
conference  or  the  collection  of 
additional  information  is  necessary. 

Comment:  One  commenter  suggested 
that  the  NRC  should  provide  guidance 
as  to  what  its  expectations  are  with 
respect  to  arbitration  provisions  often 
contained  in  trust  agreements  governing 
disputes  between  a  trustee  and  grantor. 

Response:  The  NRC  has  no  position 
on  arbitration  positions  contained  in 
trust  agreements  because  those 
provisions  are  beyond  the  NRC's  legal 
authority 

Comment:  The  NRC  should  provide  a 
list  of  the  public  and  private  companies 
that  own  or  operate  power  reactors 
within  the  meaning  of  the  rule. 

Response:  A  complete  list  of 
licensees/owners  of  nuclear  power 
plants  may  be  found  in  "Owners  of 
Nuclear  Power  Plants,"  NUREG/CR- 
6500.  Rev.  2.  (March  2002).  The  NRC 
intends  to  revise  this  publication 
approximately  every  2  years. 

Comment:  One  commenter  stated  that 
the  rule  should  be  revised  to  eliminate 
the  unnecessary  requirement  for  power 
reactor  licensees  that  maintain  an  NRC- 
approved,  site-specific 
decommissioning  cost  estimate  and 
funding  plan  to  also  meet  the  minimum 
certification  amount  under  10  CFR 
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50, 75(c)  The  rule  should  be  revised  to 
specify'  that  for  power  reactor  licensees 
that  maintain  NRC-approved  site- 
specific  decommissioning  cost  estimates 
and  funding  plans,  the  requirements  of 
10  CFR  50  75(c)  do  not  apply  If  such  a 
rule  revision  is  not  made,  then  the 
subject  statement  in  DG-n06  should  be 
reworded  or  eliminated 

Response  The  commenter  is  incorrect 
in  indicating  the  rule  should  be  revised. 
The  Commission's  position  remains  that 
the  site-specific  estimates  may  be  used 
as  a  basis  for  a  funding  plan  if  the 
amount  to  be  provided  IS    *    *    *  at  least 
equal  to  that  stated  in  paragraph  (c)(2) 
of*    '    •"  (§50.75)  The  Commission 
does  not  intend  to  allow  use  of  site- 
specific  amounts  lower  than  the  formula 
values  The  subject  statement  in  DG- 
1106  has  been  addressed. 

Com  men  f  The  NRC  should  consider 
conforming  changes  to  10  CFR  72,30. 
"Financial  assurance  and  recordkeeping 
for  decommissioning,     10  CFR  72  30(c) 
and  (d)  apply  to  Part  50  power  plant 
licensees  who  store  spent  fuel  in  an 
Independent  Spent  Fuel  Storage 
Installation  under  either  a  Part  72 
specific  license  or  a  general  license 
Compliance  between  Parts  50  and  72 
would  be  beneficial  to  both  the  NRC  for 
enforcement  purposes  and  licensees  for 
compliance  purposes 

Response  For  the  sake  of  consistency. 
10  CFR  72  30(c)(5)  is  being  modified  to 
reflect  the  suggested  compliance 

Comment  Tne  commenter  urged  the 
NRC  to  continue  to  recognize  the 
separate  and  cooperative  roles  State 
commissions  and  the  NRC  play  in 
regulating  nuclear  utilities  and  to  work 
with  States  on  developing  mechanisms 
to  protect  decommissioning  funds 

Response  The  NRC  agrees  with  the 
comment  The  rule  will  not  be 
applicable  to  those  licensees  under  State 
or  P^ERC  rate  regulation,  except  as  noted 
for  the  reporting  requirement  Further, 
the  NRC  continues  to  work,  with  the 
States  through  regular  periodic  contact 
with  State  regulatory-  authorities  Lastly, 
as  the  following  comment  indicates,  the 
NRC  believes  that  the  rule  continues  to 
give  State  commissions  the  flexibility 
that  they  need  to  ensure  the  adequacy 
of  decommissioning  funds  while 
protecting  consumers  within  their 
jurisdic  tion. 

Comment:  A  commenter  stated  that  in 
specifving  "that  the  trust  should  be  an 
external  trust  fund  in  the  United  States, 
established  pursuant  in  a  written 
agreement  and  with  an  entity  that  is  a 
State  or  Federal  government  agency  or 
an  entity  whose  operations  are  regulated 
by  a  State  or  Federal  agency"  the 
proposed  rule  continues  to  give  State 
commissions  the  flexibility  that  they 


need  to  ensure  the  adequacy  of 

decommissioning  funds  while 
protecting  consumers  within  their 
jurisdiction. 

Response:  The  NRC  agrees  with  the 
comment. 

Comment:  The  NRC  should  be  carehil 
to  assure  that  State  commission 
authority  to  achieve  these  goals  is  not 
inadvertently  undermined  As 
proposed,  the  NRC's  rulemaking 
appears  to  provide  enough 
standardization  to  achieve  the  goal  of 
ensuring  the  security  of 
decommissioning  funds  while  allowing 
enough  generality  to  achieve  the  goal  of 
maximizing  after-tax  yields, 

Response  The  Commission  agrees 
with  the  comment  As  indicated 
throughout  this  document,  the  NRC  will 
not  impose  this  rule  on  licensees 
remaining  under  State  regulation, 
except  as  noted  for  the  reporting 
requirement 

Comment  The  NRC  should  clarify 
that  nothing  in  its  final  rule  will 
preempt  any  State  authority  from 
reviewing  the  transfer  of  a  nuclear 
facility's  assets  out  of  rate  base  and  the 
impact  on  ratepayers 

Response  The  NRC  w ill  not  do 
anything  in  tins  rule  to  preempt  any 
State  authority  from  reviewing  the 
transfer  of  a  nuclear  facility's  assets  out 
of  rate  base  and  the  impact  on 
ratepayers.  This  is  also  consistent  with 
the  response  to  the  preceding  comment.. 

Comment  An  investment 
management  firm  claimed  the  proposed 
rule  would  'unfairly  damage'  their 
business  and  also  deprive  nuclear 
power  plant  owners  of  "a  significant 
investment  area  for  diversification  of 
nuclear  decommissioning  trust  funds 

Response  The  Commission  believes 
the  10-percent  de  mmimis  limit  on 
nuclear  sector  investments  adequately 
addresses  this  concern 

Comment  Finally,  several 
commenters  stated  that  modifications 
should  be  made  to  the  Draft  Regulatory' 
Guide  to  make  it  consistent  with  the 
changes  made  to  the  final  rule. 

Response  The  Regulator\-  Guide  has 
been  modified  to  reflect  the  changes 
made  to  the  final  rule. 

6.  Comments  on  the  Dmft  Regulatory 
Guide 

Comments  were  also  received  on  the 
draft  regulatory  guide  DG-1106.  The 
comments  were  grouped  by  section  and 
responded  to  by  the  NRC. 

I.  Comments  on  Section  1 

Comment:  Section  1.1  should  be 
modified  to  provide  guidance  for 
applying  existing  rules  to  potential  new 


reactor  designs  that  are  not  covered  by 
the  existing  10  CFR  50.75(c). 

Response  The  generic  formulas  can 
not  apply  if  licensee  is  not  a  boiling 
water  reactor  or  a  pressunzed  water 
reactor  so  any  potential  new  reactor 
designs  must  be  site  specific.  The 
guidance  will  be  modified  to  highlight 
this  fact. 

Comment:  Section  1.1.1  should 
recognize  that  the  certification  amounts 
in  10  CFR  50  75  are  specific  for  BWRs 
and  PWRs  Other  reactor  licensees  need 
to  certify  they  wiil  have  adequate  funds 
for  decommissioning:  however,  an 
exemption  is  not  neexied  if  the  amount 
differs  from  the  BWR  ajid  PWR 
specified  formulas  This  comment  also 
applies  to  Section  2  6  1 

Rf^sponse:  As  noted  above,  site- 
specific  estimates  would  need  to  be 
developed 

Comment  The  last  sentence  of 
Section  1  12  should  read  "The  level  of 
detail  necessar\  to  support  the  cost 
estimate  is  discussed  in  Regulatory 
Position  1.3." 

Response:  This  change  has  been 
made 

Comment  The  NRC's  discussion  of 
Test  4  describes  that  licensees 
■generally'   prepare  annual  reports,  etc., 
and  does  not  specifically  list  aimual 
calculation  of  the  estimated  cost  as 
required  by  10  CFR  50  75(b)(2).  Further. 
the  Test  4  description  specifies  that 
"•    •    *  these  reports  can  be  supplied  to 
the  NRC  upon  request  •   •   *"  This 
availability  upon  request  and  the 
biennial  reporting  appears  sufficient. 
The  Test  4  discussion  should  justify 
removing  DG  Sections  2  2.8  and  1.2  or 
an  explanation  of  the  benefit  of  armual 
adjustments  to  the  calculation  versus 
the  biennial  frequency  of  the  funding- 
status  should  be  provided. 

fle.sponse  Section  50.75(0(1)  states 
that    Each  power  reactor  licensee  shall 
report,  on  a  calendar-year  basis,  to  the 
NRC  by  March  31,  1999.  and  at  least 
once  every  2  years  thereafter  on  the 
status  of  its  decommissioning  funding 
for  each  reactor  or  part  of  a  reactor  that 
it  owns,"  Further,  the  NRC  regulations 
(10  CFR  50, 75(c))  provide  the  tables  for 
the  minimum  amounts  for  reasonable 
decommissioning  financial  assurance 
for  PWRs  and  BWRs,  Therefore,  the 
Commission  sees  no  need  for  removing 
Sections  1.2  and  2.2.8  of  the  regulatory 
guide  (which  refer  to  these  parts)  as  the 
conunenter  requested  The  Commission 
believes  that  the  required  biennial 
reports,  along  with  the  right  to  request 
more  frequent  reports  because  of  certain 
circumstances  to  protect  the  public 
health  and  safety  are  the  best  vehicles 
to  provide  this  necessary  information. 
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Comment:  The  second  and  third 
paragraphs  nt  "^'t  tinu  '  _'  are  confusing. 

Response   i  in-  NKi.  relieves  that  the 
comment  and  response  immediately 
following  adequately  address  this  issue 
and  clarify  this  Section. 

Comment:  In  Section  1.2.  the  reader 
should  be  referred  to  the  guidance 
provided  in  the  most  current  revision  of 
NlIREG-1307  and  then  expressly  state 
that  the  example  given  in  the  text  is  an 
example  of  a  calculation  for  a  specific 
year  only.  As  written,  there  may  be 
conflicting  guidance  between  the 
NUREG  and  the  Regulatory  Guide  in 
future  years  if  each  is  not  revised  at  the 
same  time. 

Response:  This  change  has  been 
made. 

Comment:  The  last  sentence  of  the 
last  paragraph  in  Section  1.2  should  be 
separated  into  a  new  paragraph  because 
it  applies  to  more  than  non-electric 
utility  applicants  cmd  licensees. 

Response:  This  change  has  been 
made. 

Comment:  The  last  paragraph  in 
Section  1.2  should  refer  to  Regulatory 
Position  1.4.  not  1.5. 

Response:  This  change  has  been 
made. 

Comment:  Section  1.3  also  should  be 
modiBed  to  provide  guidance  for 
applying  existing  rules  to  potential  new 
reactor  designs  that  are  not  covered  by 
the  existing  10  CFR  50.75(c) 

The  section  needs  to  be  further 
modified  to  clarify  that  licensees  may 
provide  for  the  funding  of  spent  fuel 
management  and  non-radiological 
decommissioning  costs. 

Response:  As  noted  above,  any  new 
reactor  design  application  will  need  to 
contain  site  specific  decommissioning 
cost  estimates.  In  the  responses  to 
comments  on  the  proposed  rule,  the 
Commission  has  indicated  that  licensees 
may  provide  for  the  funding  of  non- 
radiological  decommissioning  costs, 
that  are  not  under  the  Commission's 
legal  authority.  Also,  as  indicated  in 
those  responses.  10  CFR  50.54(bb) 
addresses  the  funding  of  spent  fuel 
management. 

Comment:  The  commenter  does  not 
see  a  need  for  DG-1085.  the  draft 
regulatory  guide  discussing  cost 
estimates,  to  be  referenced  in  Section 
1.3. 

Response:  The  Commission  sees 
nothing  wrong  in  providing  information 
on  resources  that  will  be  available  to 
assist  licensees  in  this  area. 

Comment:  Regulatory  position  1.4.1  of 
DG-1106.  states  that  "For  licensees 
using  site-specific  cost  estimates  (i.e.. 
research  and  test  reactor  licensees, 
power  reactor  licensees  not  covered  by 
10CFR50.75(c).  or  •   *   *)"  The 


commenter  stated  that  it  is  not  clear 
what  is  meant  by  "pdwer  rwaftor 
licensees  not  covered  by  10  CFR 
50.75(c),"  since  even  licensees  who  are 
maintaining  site-specific  cost  estimates 
are  required  to  meet  the  minimum 
certification  amount  specified  in  10  CFR 
50.75(c).  The  commenfRr  strnns;lv 
supported  this  statement  prnviicii  >t 
accompanies  an  associated  r-v  im    n  tn 
the  nilp  In  eliminate  the  uiiin'i  I'^^an 
reijiur^iiurit  fur  p(jwer  reactor  licensees 
that  til. lint, nil  III  \'Rr  approved,  site- 
sptM.ifii  .li'i  nihiiiis^iiiiHiig  (ost  estimate 
and  funding  plan  to  also  meet  the 
minunura  certification  amount  in  10 
CFR  50  75(c). 

The  rule  should  be  revised  to  specify 
that  for  power  reactor  licensees  that 
maintain  NRC-approved.  site-specific 
dticommis.sinning  cost  pstimatps  and 
funding  pian.s,  the  rtHjuirt'iiit'iit'-  n!  li) 
CFR  50.75(c)  do  not  apply    If  -m  ti  a  rule 
revision  is  not  made.  th«'ii  tfic  subject 
statement  in  DG-1106  should  be 
reworded  or  eliminated. 

Response:  Licensees  not  covered  by 
10  CFR  50.75(c)  would  include  non- 
PWR  and  non-BWR  reactor  designs  or 
those  undergoing  decommissioning 
under  §  50.82.  With  rt^gard  to  the 
commenter's  second  comment 
requesting  the  elimination  of  the 
minimum  certification  amount  in  10 
CFR  50.75(c).  the  Commission  has 
previously  considered  and  rejected  the 
option  of  allowing  licensees  to  use  site- 
specific  estimates  less  than  the 
minimum  amounts.  Licensees  continue 
to  have  the  option  of  submitting  an 
exemption  request  to  the  Commission 
for  a  lower  amount. 

Comment:  Two  commenters  noted 
that  the  last  sentence  of  Regulatory 
Position  14  1  "ihould  hf  rfvis^d  to 
replace  the  r>  trri-m  •■  i^i    Rcuulatory 
Position  2.2.5."  to  "Kegulatiir\  Position 
2.1.5." 

Response:  This  change  has  been 
made. 

Comment:  Regulatory  Position  1.5, 
which  is  referenced  in  several  places  of 
the  draft  regulatory  guide,  does  not 
exist,  it  is  not  clear  if  Regulatory 
Position  1.2,  1.4,  2.2.8  or  some  other 
section  was  the  intended  reference. 

Response:  The  intended  reference  is 
Regulatory  Position  1.4  and  this  change 
has  been  made. 

II.  Comments  on  Settion  2 

Comment:  In  Section  2.1.5,  the 
reference  to  "Regulatory  Position  1.5" 
should  read  1.4. 

Response:  This  change  has  been 
made. 

Comment:  The  last  sentence  in 
Section  2.1.5  should  have  "as  needed" 
added  to  it. 


Response:  This  change  has  been 
made 

Comnimt    The  annual  adpLstnient 
frequency  in  Section  2.1.5  for  licensees 
that  are  no  longer  rate  rogulated  nr  dn 
not  have  access  to  a  non-hvpassabie 
c;har>;e  is  too  frequent   .Shorlterm 
market  fluctuations  could  lead  to  more 
trf(juent  adjustments  than  truly 
niH  cssarN  and  result  in  greater 
adinimstrativ>>  i  nsts   Because, 
de(  ommissioning  is  normally  a  long- 
term  investment,  frequent  changes 
could  lead  to  losses  and  increased 
investment  costs   Although  the  fund's 
adequac  V  should  i)e  evaluated  annually, 
annual  adjustments  may  not  be  prudent. 

Response:  The  last  sentence  of 
Section  2.1.5  has  b^tMi  revised  to 
indicate  that  adjustments,  as  needed,  to 
the  amount  of  funds  set  aside  should  be 
made  at  least  once  every  2  years,  in 
conjunction  with  the  biennial  reporting 
requirement  hv  liiensees  that  dre  no 
longer  rate-regulated  or  do  not  have 
access  to  a  non  hvpassahle  charge 
Licensees  whcj  remain  rate  regulated 
should  make  these  idinstnients  at  least 
every  6  years,  m  luuj unction  with  rate 
cases. 

Comment:  Regulatory  Position  2.2.1  of 
DG-1106  should  be  revised  to  "An 
applicant  or  licensee  using  an  escrow 
account,  certificate  of  deposit,  or  trust 
agreement  *   *   *  may  use  the  sample 
wording  for  these  methods  contained  in 
Appendices  B.l,  B.2,  and  B.3, 
respectively."  This  change  is  consistent 
with  similar  wording  in  Regulatory 
Position  2.3.1  of  DG-1106 

Response:  This  change  has  been 
made. 

Comment:  The  funding  mechanism 
will  not  ensure  that  adequate 
information  concerning  funds  is 
provided  to  the  NRC.  It  is  the  licensee's 
responsibility  to  do  so  under  the  rule. 
Even  the  sample  in.struments  m  the 
appendices  do  not  include  NK(! 
reporting  requirements,  nor  should  they 
(Section  2.2.1).  Also,  Section  2.2.2.5 
should  be  revised  to  delete  "terms 
relating  to  the  provision  of  information 
to  the  NRC"  from  the  description  of  key 
provisions  of  a  trust. 

Response:  The  Commission  has 
deleted  what  was  item  (e).  "it  will 
ensure  that  adequate  information 
concerning  the  funds  is  provided  to 
NRC,"  from  Draft  Regulatory  Guide 
Section  2  2.1   Also,  the  words    key 
terms  relating  to  the  provision  of 
information  to  NRC  "  has  been  deleted 
from  Section  2.2.2.5  of  the  Draft 
Regulatory  Ciuide. 

Comment:  Replace  the  word  "indicia" 
in  Section  2.2.1  with  another  word. 

flesponse.  The  word  "indicia"  was 
replaced  with  the  word  "indicators." 
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Comment:  The  methods  listed  in 
Section  2.2.1  should  be  identified  in  the 
same  order  as  they  are  listed  in  the 
appendices  [re  .  the  escrow  account 
should  be  listed  first  because  it  is  B-1. 
and  the  trust  agreement  should  be  listed 
last  because  it  is  B-3.) 

Response  This  change  has  been  made 
for  the  sake  (jf  consistency 

Comment  The  first  sentence  of 
Section  2.2.1  references  Appendices 
B.l.  B.2,  and  B.3.  The  appendices  are 
labeled  as  B-1 ,  B-2.  and  B-3   The  titles 
should  be  consistent. 

Response:  This  change  has  been 
made. 

Comment:  Section  2.2.2.1  should  not 
indicate  the  need  for  identification  of  a 
license  number  and  NRC  docket 
number.  This  minor  change  would 
reduce  the  burden  of  nuclear 
decommissioning  trust  agreement 
amendments  necessarv  to  conform  to 
the  new  NRC  rule  and  guidance. 

Response:  The  words  "by  license  or 
NRC  docket  number"  w'ere  deleted  from 
the  draft  regulatory  guide.  As  long  as 
licensees  use  a  plant  name  or  other 
specific  identifier,  no  specific  use  of 
docket  or  license  number  is  necessan.' 

Comment;  Section  2.2.2.2  should  ha\e 
reference  to  Section  468A  eliminated 
because  it  is  unnecessary.  Also,  the 
section  should  have  an  addition  to 
indicate  that  there  are  existing  nuclear 
decommissioning  trust  agreements  that 
govern  multiple  trusts  for  multiple 
licensed  facilities,  an  existing  practice 
acceptable  to  the  NRC. 

Response:  The  second  and  last 
sentences  at  Section  2.2.2.2  have  been 
modified  to  now  read:  "A  single  trust 
agreement  may  establish  two  or  more 
Nuclear  Decommissioning  Funds  vshen 
a  nuclear  power  plant  is  owned  by  two 
or  more  licensees.  Similarly,  a  trust 
agreement  mav  contain  both  "qualified" 
and  "non-qualified  "  decommissioning 
funds  pursuant  to  Internal  Revenue 
Code  468A.'  Trusts  should  be 
segregated  by  sub-accounts  or  some 
other  means  to  clearly  identify  NRC- 
defined  decommissioning  costs  for  each 

unit. 

Comment:  Several  commenters 
suggested  a  reconciliation  of  a  30-day 
notice  for  disbursements  with  DG-llOfi 
They  stated  that  the  rule  does  not 
provide  for  the  notice  exception 
contained  in  the  draft  regulatory  guide 
Section  2.2.2.4  and  that  no  NRC 
notification  should  be  required  for  any 
expenditure  specifically  permitted 
under  any  of  the  provisions  of  10  CFR 
50.82(a)(8),  i.e..  the  exception  from 
notice  requirements  should  include  not 
only  10  CFR  50.82(a)(8)(i),  but  also  10 
CFR  50.82(a)(8)(ii).  Lastly,  Section 
2.2.2.4  should  be  revised  to  specifically 


describe  the  acceptable  forms  that  a 
written  notice  of  intent  may  take  to 
begin  expending  funds  for  such 
purpose  Acceptable  forms  should 
include  an  NRC  approval  of  a  site- 
specific  decommissioning  cost  estimate 
and  funding  plan  that  includes  activity 
costs  and  schedules  related  to  spent  fuel 
management  and  non-radioiogical 
decommissioning 

Response:  These  comments  are  all 
addressed  by  the  fact  that 
decommissioning  trust  requirements  of 
the  final  rule  do  not  apply  to  licensees 
that  are  m  decommissioning  and  thus 
subject  to  Part  50.82(a)(8).  The 
regulatory  guide  was  modified  to 
address  the  comment 

Comment  The  last  sentence  of 
Regulatory  Position  2.2.2.5  does  not 
contribute  to  the  intent  of  this  revision 
to  the  Regulatory  Guide  to  provide  more 
detailed  guidance  to  assist  in 
implementing  the  changes  in  the  NRC's 
regulations.  Some  examples  and/or 
characteristics  of  changes  to  trust 
agreements  that  would  not  be 
considered  "materia!"  would  be  of  more 
assistance  to  licensees  wishing  to 
implement  the  new  rule. 

flpsponse  .'\s  previously  mentioned, 
in  response  to  comments  received  on 
modifications  to  trusts,  the  NRC  defines 
"material*  modifications  to  include 
actions  such  as  change  of  trustee, 
change  of  provisions  relating  to 
withdrawals  from  the  trust,  changes 
relating  to  the  beneficiary,  changes 
relating  to  the  duration  or  term  of  the 
trust,  or  other  changes  potentially 
affecting  the  ability  of  the  trust 
agreement  to  provide  reasonable 
assurance  of  ciecommissioning  funds. 
Modifications  that  are  not  material 
would  include,  for  example,  changes  in 
fee  structures  paid  to  a  trustee,  changes 
in  arbitration  provisions  between  the 
trustee  and  the  licensee,  changes  in 
investment  advisor,  if  applicable,  or 
investments,  provided  the  changes 
comply  with  other  aspects  of  this  rule. 
Comment:  One  commenter  suggested 
that  Section  2,2.3  be  modified  to  reflect 
their  comments  relating  to  dual 
regulation  regarding  investment 
standards,  re-phrasing  the  limitations  on 
licensee  involvement  in  investment 
decisions,  and  clarification  regarding 
non-nuclear  sector  collective  or 
commingled  funds  and  pre-existing 
investments.  Another  revision  in  the 
section  is  suggested  to  conform  the 
guidance  to  the  explicit  terms  of 
proposed  10  CFR  50.75(h)(l)(i)(A). 

Response:  The  Commission  considers 
the  proposed  revision  consistent  with 
its  position  on  dual  regulation.  The 
revision  clarifies  the  Commission's 
intent  and  the  change  has  been  made. 


Comment:  This  commenter  referred 
only  to  paragraph  C.2.2.3.3  of  Draft 
Regulatory  Guide  DG-1106,  The 
commenter  urged  NRC  to  drop  its 
prohibition  of  trust  agreements 
investing  "in  securities  of  other  power 
reactor  licensees  or  any  entity  owning  or 
operating  one  or  more  nuclear  power 
plants"  and  suggested  that  the  direct 
investment  be  limited  "to  10%  or  less 
of  trust  assets."  The  commenter  also 
claimed  that  the  proposed  rule  would 
"unfairly  damage  "  their  business  and 
also  deprive  nuclear  power  plant 
owners  of  "'a  significant  investment  area 
for  diversification  of  nuclear 
decommissioning  trust  funds." 

Response:  The  final  rule  has  been 
modified  to  allow  licensees  to  own 
securities  of  other  nuclear  power  plants, 
but  to  limit  them  to  10  percent  or  less 
of  trust  assets.  As  a  result.  Section 
2.2.3.3  of  the  revised  regulator)'  guide 
has  also  been  modified. 

Comment:  A  commenter  proposed 
that  the  Commission  delete  Section 
2.2.3.5  which  recommends  that  those 
licensees  not  under  FERC  or  PUC 
jurisdiction  limit  investments  to 
"investment  grade,"  as  defined  in  that 
section.  The  commenter  noted  that  use 
of  the  generally  accepted  term  'prudent 
investor"  standard,  as  defined  by  FERC 
negates  the  need  for  the  NRC  to  make 
use  of  the  term  "investment  grade." 

Response:  The  Commission  has 
modified  the  rule  and  the  guidance  so 
that  only  the  term  "prudent  investor" 
standard  is  used.  Section  2.2.3.5  has 
been  deleted. 

Comment:  A  commenter  proposed 
that  the  NRC  revise  Section  2.2.8  to 
clarify  how  licensees  may  take  credit  for 
earnings  during  the  decommissioning 
period.  This  is  problematic  for  licensees 
that  operate  multiple,  modular  reactors 
at  a  single  site. 

Response:  With  respect  to  the 
modular  reactors,  the  assumptions  of 
earnings  credit  should  track  the 
estimated  cash  flows  for 
decommissioning  expenses  for  each 
module. 

Comment:  A  few  commenters  noted 
that  the  draft  regulator)-  guide  contains 
guidance  that  is  inconsistent  with  the 
rule.  The  2-percent  rate  of  return  credit 
beyond  the  period  of  operation  into  the 
safe-storage  period  is  not  allowed  in 
Section  2.2.8  of  the  regulatory  guide,  but 
allowed  in  proposed  10  CFR 
50.75(e)(l)(i)  and  (ii).  There  are  also 
inconsistencies  with  the  handling  of 
credit  for  periods  of  final  dismantlement 
and  license  termination. 

Response:  As  noted  in  response  to  a 
similar  comment  on  the  rule,  the  2- 
percent  credit  can  only  be  used  for  the 
period  up  to  shutdowm  if  the  amount  is 
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based  on  the  formulas  in  §  50.75(c).  If 
the  amount  is  based  on  a  site-specific 
study  that  explicitly  includes 
SAFSTOR.  the  licensee  can  then  take 
the  2-percent  credit  into  the  storage 
period. 

Comment:  In  Section  2.3.1.  the  first 
sentence  references  Appendices  B.4, 
B.5.  and  B.6.  The  appendices  are  labeled 
as  B-4,  B-5.  and  B-6.  The  titles  should 
be  consistent. 

Response:  This  change  has  been 
made. 

Comment:  The  third  bullet  in  Section 
2.3.2  is  confusing. 

Response:  The  bulleted  item  has  been 
modified  to  read  "For  insurance,  an 
original  or  conformed  copy  of  the 
insurance  policy." 

Comment:  The  appendix  in  Section 
2.4.2  is  incorrectly  identified  in  this 
section.  The  appendix  referred  to 
should  be  B-3.2. 

Response:  This  change  has  been 
made. 

Comment:  The  regulatory  position 
referred  to  in  Section  2.4.3  should  be 
2.2.5.  not  2.2.2. 

Response:  This  change  has  been 
made. 

Comment:  In  Section  2.6.1,  the 
information  which  the  report  must 
include  incorrectly  states  that  "any 
contracts  upon  which  the  licensee  is 
relying  pursuant  to  10  CFR 
50.75(e)(l)(ii)(C)."  The  commenter 
believed  that  10  CFR  50.75(e){l){v)  is 
the  more  appropriate  reference.  Further, 
the  commenter  suggested  that  this 
appears  to  be  an  ideal  location  to 
reiterate  the  guidance  provided  in 
Regulatory  Issue  Summary  (RIS)  2001- 
07  for  the  biennial  reports. 

Response:  The  commenter  is  correct 
in  noting  that  10  CFR  50.75(e)(l)(v)  is 
the  more  appropriate  reference  in  this 
section  and  the  change  has  been  made. 
Reference  to  RIS  2001-07  was  also 
added  to  Section  2.6.1. 

Comment:  The  content  of  the  periodic 
report  on  decommissioning  funding  as 
described  in  Section  2.6.2  appears 
excessive.  If  more  detailed  information 
is  desired  for  a  specific  trust,  the 
information  can  be  looked  at  on  a  case- 
by-case  basis. 

Response:  The  second  sentence  of 
Section  2.6.2  has  been  modified  to  read 
"  *   •   *  although  it  would  be  helpful  if 
they  indicate  broad  categories  of 
investments  as  a  percent  of  the  total 
trust  portfolio  *    •    ••• 

Comment:  The  next  to  the  last 
sentence  in  Section  2.6.2  should  read 
"  *   *   *  as  provided  in  10  CFR 
50.75(e)(l)(i)or(ii)." 

Response:  This  change  has  been 
made. 


Comment:  Regulatory  Position  2.7  is 
redundant  and  would  be  more  pertinent 
and  focused  if  it  were  replaced  with  "In 
10  CFR  50.82(a)(9).  submittal  of  a 
license  termination  plan  is  required  at 
the  time  a  licensee  applies  for 
termination  of  license.  The  license 
termination  plan  must  include  an 
updated  site-specific  estimate  of 
remaining  decommissioning  costs,  as 
described  in  detail  in  NUREG-1700. 
"Standard  Review  Plan  for  Evaluating 
Nuclear  Plant  Reactor  License 
Termination  Plans."  and  RG  1.179. 
"Standard  Format  and  Content  of 
License  Termination  Plans  for  Nuclear 
Power  Reactors."' 

Response:  The  point  raised  by  the 
commenter  is  valid  and  the  change  has 
been  made. 

III.  ConuTifiits  (ill  the  Appendices 

Comment  Tin;  definitions  of 
"qualified  decommissioning  funds"  and 
"non-qualified  decommissioning  funds  ' 
should  be  added  to  the  glossary  of 
financial  terms  provided  in  DG— 1106. 
Appendix  A. 

Response:  The  NRC  uses  the  terms  in 
reference  to  Section  468A  of  the  Internal 
Revenue  Code.  A  footnote  has  been 
added  to  Section  2.1.5  to  clarify  this 
reference. 

Comment:  The  methods  of  financial 
assurance  contained  in  DG-1 106. 
Appendix  B  appear  to  contradict  the 
requirements  and  allowances  in  10  CFR 
50.75(e). 

Response:  Appendix  B  was  modified 
to  note  that  the  examples  provided  in 
the  appendix  are  for  some  of  the 
mechanisms  allowed  in  NRC 
regulations. 

Comment:  Appendix  B-1,  paragraph  4 
should  include  that  remaining  funds 
should  be  returned  to  the  licensee  or 
other  specified  party  upon  receipt  of 
documentation  of  license  termination. 

Response:  This  requested  change  was 
not  made.  Although  the  Commission 
has  no  objection  to  those  words  being 
contained  in  a  trust  fund  provision  it  is 
beyond  NRC's  jurisdiction. 

Comment:  Section  5  of  Appendix  B- 
3  "Sample  Trust  Fund"  should  be 
revised  to  reflect  the  obligations 
imposed  by  proposed  10  CFR 
50.75(h)(l)(ii)  and  a  coramenter's 
proposed  10  CFR  50.75(h)(l)(iii). 

Response:  This  comment  reflects  the 
Commission's  position  that  withdrawals 
made  under  §  50.82(a)(8)  will  not  be 
subject  to  the  30-working  day 
notification  requirement.  Section  5  of 
Appendix  B-3  was  revised. 

Comment:  Section  6  of  Appendix  B- 
3  "Sample  Trust  Fund"  should  be 
revised  to  reflect  a  commenter's 
statement  regarding  non-nuclear  sector 


collective  or  commingl-' I  funds  and  pre- 
existing investments.  S€H;tion  6(b) 
should  be  deleted  because  it  is  an  issue 
that  should  be  addressed  in  negotiations 
between  the  licensees  and  trustees. 
Other  changes  are  also  proposed  to 
account  for  a  commenter's  proposed 
dual  regulation  regarding  investment 
standards,  the  proposed  10  CFR 
50.75(h)(l)(i)(D).  and  the  proposed 
modification  on  the  limitations  on 
licensee  involvement  in  investment 
decisions. 

Response:  Section  6  has  been 
modified  to  reflect  the  Commission's 
clarification  on  non-nuclear  sector 
collective  or  commingled  funds  and  pre- 
existing investments.  Section  6(b)  has 
not  been  modified  because  this  language 
has  been  included  only  as  part  of  a 
sample  of  a  trust  agreement  and  does 
not  reflect  any  NRC  requirement  that 
this  language  be  included.  Other 
modifications  have  been  made  to  reflect 
the  Commission's  position  on  dual 
regulation,  day-to-day  investment 
decisions  and  licensee  involvement  in 
investment  decisions. 

Comment:  Section  8  of  Appendix  B- 
3  "Sample  Trust  Fund  '  subsections 
should  be  renumbered  to  correct  a 
typographical  error. 

Response:  This  change  has  been 
made. 

Comment:  Section  15  of  Appendix  B- 
3  'Sample  Trust  Fund"  should  be 
modified  to  reflect  the  requirements  of 
the  proposed  10  CFR  50.75(h)(l  )(ii). 

flesponse;  This  section  has  been 
modified  to  reflect  the  30-working  day 
notification  of  amendments  to  the  trust 
agreement. 

Comment:  Appendices  B.3.2.2  and 
B.3.3  should  be  changed  to  B-3. 2. 2  and 
B-3. 3  to  be  consistent  with  titles  of 
other  appendices. 

Response:  These  changes  have  been 
made. 

Comment:  In  Appendix  B— 6.5.  Item  9, 
the  120-day  time  frame  should  be 
changed  to  180  days  to  allow  sufficient 
time  for  action,  because  the  period  also 
included  notification  and  the  NRC's 
review  time.  Also,  in  Item  10,  the  30 
days  should  be  changed  to  90  days  to 
allow  sufficient  time  to  preparr  rovirw. 
and  approve  an  altt'rnativp  fuiam  iil 
assurance  mechanism. 

Response:  These  changes  have  been 
made. 

IV.  (k)mmpnts  Referring  to  No  Specific 
Section  of  the  Rpgulator>  (iuide 

Lkimmt^nt  .Appdipnat.-  ■  h.)iivj>'s 
should  be  made  to  Rfi^ni.iturv  t.uide 
1.159  to  correspond  to  the  final  rule. 

Response:  The  necessary'  changes 
were  made. 
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Comment:  Even  though  neither 
in.surance  nor  long  term  contracts  are 
used  bv  manv  licensees,  it  would  be 
useful  for  the  NRC  to  provide  guidance 
for  each  as  it  does  for  the  other  methods 
of  findiicial  assurance. 

Response:  First,  the  guide  was  written 
to  address  the  standard,  most  widely 
used  industry  financial  assurance 
methods,  which  includes  trust 
agreement  and  guarantees  but  not 
insurance  and  long  term  contracts. 
Second,  long-term  contracts  and 
insurance  policies  are  likely  to  vary  so 
much  that  it  would  be  difficult  to 
develop  sample  languag(>  that  could 
encompass  all  uses  of  these 
mechanisms.  However,  the  NRC  will 
consider  adding  sample  language  for 
these  mechanisms  after  it  has  gained 
more  experience  with  their  use  by 
licensees. 

Comment:  DG-1 106  should  include 
guidance  for  the  application  of  the  self- 
guarantee  as  allowed  bv  10  CFR 
50.75(e)(l)(iii)(C). 

Response:  When  using  the  self- 
guarantee  mechanism,  a  licensee  needs 
to  pass  the  financial  tests  as  discussed 
in  10  CFR  part  30.  Appendix  C — Criteria 
Relating  to  Use  of  Finanoial  Tests  and 
Self  Guarantees  for  Providing 
Reasonable  Assurance  of  Funds  for 
(decommissioning. 

Comment:  The  commenter  suggested 
modifications  to  DG-1 106  to  clarify  the 
NRC's  guidance  for  applying  the 
existing  rules  to  potential  new  reactor 
designs  that  are  not  covered  by  the 
current  formula  amount  in  10  CFR 
50.75(c). 

Response:  As  indicated  above,  new 
reactor  designs  will  be  required  to  use 
site-specific  decommissioning  cost 
estimates. 

Comment:  The  guide  is  inconsistent 
in  the  use  of  recommendations  and 
requirements. 

/?esponsp;  The  NR(.  ^tafi  rt\  icwed  the 
guide  and  made  changes  where 
necessary.  Of  course,  requirements 
should  only  be  used  in  reference  to 
being  in  compliant  •  \Mih  regulations 
and  recommendations  in  reference  to 
approved  ways  of  meeting  requirements, 
often  contained  in  guidance. 

Comment:  The  notification  for 
disbursements  and  material  changes 
ought  to  apply  to  the  licensee,  rather 
than  the  trustee.  The  proposed  rule 
would  require  the  licensee  to  notify  the 
NRC  of  material  changes  to  the  trust, 
while  the  guide  states  the  trustee  is 
responsible. 

Response:  Sections  2.2.2.4  and  2.2.2.5 
of  the  guide  has  been  changed  to 
indicate  that  the  licensee  is  responsible 
for  notifying  the  NRC  of  material 
changes  to  the  trust. 


Commt'nt  Estimated  tax  deductions 
should  be  allowed  to  be  assumed  to 
rover  taxes  on  earnings  that  will  be  due 
when  investments  are  sold  to  meet 
decommissioning  expenses. 

Response:  The  NRC  has  a  long 
standing  policy  of  not  allowing 
estimated  future  tax  deductions  as  part 
of  a  means  to  provide  decommissioning 
funding  assurance. 

Comment:  The  sample  agreements  in 
the  appendices  do  not  reflect  that  the 
rule  permits  use  of  funds  for 
decommissioning  planning.  They  would 
not  allow-  disbursements  until 
decommissioning  is  in  progress. 
Spending  money  on  planning  before 
starting  decommissioning  is  a  prudent 
use  of  funds,  when  possible. 

Response:  Spending  funds  on 
planning  for  decommissioning  before 
permanent  shutdown  is  not  precluded 
by  this  rulemaking  and  guidance.  The 
NRC  will  consider  clarifying  the  timing 
of  the  use  of  trust  funds  for  planning  in 
the  future. 

Comment:  For  power  reactors,  a  Post 
Shutdown  Decommissioning  Activities 
Report  (PSDAR)  is  submitted  rather  than 
a  plan  until  the  License  Termination 
Plan  is  submitted  later  in  the 
decommissioning.  The  sample 
agreements  refer  to  plans  and 
procedures. 

Response:  The  guidance  has  been 
reviewed  to  check  for  consistency. 
Changes  in  the  words  "plans." 
"procedures,"  and  "reports"  were  made 
for  clarity  where  necessary. 

Comment:  Some  of  the  samples 
include  certification  that  the  licensee  is 
required  to  commence 
decommissioning.  For  most  power 
reactors,  the  licensee  has  decided  to 
commence  decommissioning  rather  than 
being  required  to  do  so. 

Response:  Changes  were  made  to  the 
sample  trust  fund  agreements  to 
indicate  that  decommissioning  "has 
commenced."  not  that  it  was 
"required." 

Comment:  Ongoing  activities  may 
give  rise  to  a  need  for  additional  work 
not  anticipated  at  the  time  of  the  last 
"request."  Also,  guidance  does  not 
appear  to  exist  regarding  specificity 
requirements  associated  with  the 
required  fund  use  requests  Overly 
broad  requests  may  defeat  the  purpose 
of  the  rule  while  more  specific  requests 
may  exclude  emergent  work  activities 
for  30  days.  The  proposed  rule  and  the 
draft  guidance  are  inconsistent  with  ' 
respect  to  expectations  relative  to  the 
new  3G-dav  disbursement  requirement. 

Response:  The  Commission  believes 
that  it  has  addressed  this  concern  by 
noting  that  this  rule  will  not  be 


applicable  to  those  licensees  in 
decommissioning  under  §  50.82. 

Comment:  One  commenter  concurred 
that  the  trust  wording  in  DG-1 106  is  not 
expected  to  be  adopted  by  the  licensees, 
but  believes  that  the  NRC  should  clarify 
that  directions  in  the  proposed  rule  that 
certain  trust  provisions  should  be 
included  by  power  reactor  licensees  in 
their  trusts  does  not  imply  that  the 
general  language  in  the  regulator}'  guide 
sample  trust  should  be  used  by  power 
reactor  licensees. 

Response:  This  position  has  been 
included  in  the  statement  of 
considerations  of  the  final  rule. 

The  Final  Rule 

The  final  rule  clarifies  the 
Commission's  position  that  these  new 
requirements  are  applicable  only  to 
those  licensees  that  are  no  longer 
regulated  by  a  State  Public  Utility 
Commission  (PUC)  or  the  Federal 
Energy  Regulatory  Commission  (FERC), 
with  the  exception  that  all  power 
reactor  licensees,  both  rate  regulated 
and  otherwise,  will  be  required  to  notif\' 
the  NRC  in  advance  of  decommissioning 
trust  withdrawals  if  these  withdrawals 
are  made  before  permanent  cessation  of 
operations.  Further,  any  nuclear  power 
plant  that  is  no  longer  operating  and 
under  §  50.82  requirements  is  not 
affected  by  this  rule.  Also,  this  rule 
makes  a  conforming  change  to  §  72,30, 

Section-bv-SP(  tion  \nalysis 

Section  50.75(ej 

This  section  is  amended  by  the 
addition  of  information  to  both 
paragraphs  50.75(e)(l)(i).  which 
describes  the  prepayment  method  of 
financial  assurance,  and  50.75(e)(l)(ii). 
which  describes  the  external  sinking 
fund  method  of  financial  assurance.  The 
modifications  clarify  that  the  trust  must 
be  an  external  trust  fund  held  in  the 
United  States,  established  under  a 
writteri  agreement  with  an  entity  that  is 
a  State  or  Federal  government  agency  or 
whose  operations  are  regulated  by  a 
State  or  Federal  agency  Additional 
information  is  also  included  about  a 
licensee's  taking  credit  for  projected 
earnings  on  decommissioning  funds. 

Section  50.75(hl 

This  is  a  new  section  that  implements 
the  following  conditions  applicable  to 
certain  power  reactor  licensees.  The 
trust  agreement  must  prohibit  trust 
investments  in  securities  or  other 
obligations  of  the  reactor  owner  or  its 
affiliates,  successors,  or  assigns,  or  in  a 
mutual  fund  in  which  at  least  50 
percent  of  the  fund  is  invested  in 
securities  of  a  licensee  or  parent 
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company  whost;  subsidiary  is  an  owner 
of  a  foreign  or  domestic  nuclear  power 
plant.  The  trust  agreement  must  limit 
investments  to  no  more  than  10  percent 
of  their  trust  assets  in  any  entity  owning 
one  or  more  nuclear  power  plants.  The 
trust  agreement  must  stipulate  that  the 
agreement  cannot  be  amended  in  any 
material  respect  without  30  working- 
days  prior  written  notice  to  the  NRC. 
and  that  no  amendment  to  the  trust  may 
be  made  if  the  trustee  receives  written 
notice  of  objection  from  the  NRC  within 
that  notice  period.  The  trust  agreement 
must  stipulate  that  the  trustee, 
investment  advisor,  or  anyone  else 
directing  investments  made  by  the  trust 
should  adhere  to  a  "prudent  investor" 
standard.  The  trust  agreement  must 
provide  that  no  disbursements  or 
payments  from  the  trust  (other  than  for 
payment  of  routine  administrative 
expenses  or  for  withdrawals  being  made 
pursuant  to  10  CFR  50.82(a)(8))  may  be 
made  by  the  trustee  until  the  trustee  has 


first  given  the  NRC  30  working-days 
prior  written  notice,  and  that  no 
iisSi  iiNtiiifnts  or  payments  from  the 
tiust  mas  be  made  if  the  trustee  receives 
written  notice  of  objection  from  the  NRC 
within  that  notice  period.  The  person 
directing  the  investment  of  the  funds 
may  not  use  the  licensee  or  its  affiliates 
or  subsidiaries  as  the  investment' 
manager  for  the  funds  or  accept  day-to- 
day management  direction  of  the  funds" 
investments  or  direction  on  individual 
investments  by  the  funds,  except  in  the 
case  of  passive  fund  management  of 
trust  funds  when  this  management  is 
limited  to  investments  tracking  indices. 

Section  72.30(cl(5) 

This  section  has  been  modified  to 
make  it  consistent  with  the 
requirements  contained  in  10  CFR 

50.7Sfp1  nnd  fh) 

Avaiiabihty  ut  Documents 

The  NRC  is  making  the  documents 
identified  below  available  to  interested 


persorr;  through  nnf>  or  mnrp  nf  the 
follow.iii;  ni''ihiMis  ,1-.  nuiii  .itfii 

Public  Document  Room  IPDHI  The 
NRC  Public  Dorum>Tit  Rixim  is  located 
at  11555  Rockvil!.'  l'ik>v  Kuoin  O-l  F23. 
Rockville,  Mar\  liiid 

Rulemaking  Web  Site  IWeb)  The 
NRCs  interactive  rulemaking  Website  is 
located  at  http://ruleforum.Ilnl.gov. 
These  documents  may  be  viewed  and 
downloaded  electronically  via  this  Web 
site. 

NRCs  Public  Electronic  Heading 
Room  (PERRj.  The  NRCs  public 
electronic  reading  room  is  located  at 
http://www.nrc.gov/reading-rm.html. 

The  NRC  staff  contact  (NRC  Staff). 
Brian  J.  Richter.  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001;  telephone  (301)  415- 
1978;  e-mail  bir@nrc.gov. 


Document 

PDR 

Web 

PERR 

NRC  Staff 

Comments  received    

X 
X 
X 

X 
X 

X 

ML0209 10259 
ML0209 10282 

Reaulalorv  Analysis             

X 

Regulatory  Guide,  1  159,  Rev.  1  

A  free  single  copy  of  Draft  Regulatory 
Guide  DG-1106  may  be  obtained  by 
writing  to  the  Office  of  the  Chief 
Information  Officer.  Reproduction  and 
Distribution  Services  Section.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  or  E-mail: 
DISTRIBUTION@nrc.gov.  or  Facsimile: 
(301)415-2289. 

Copies  of  NUREGS  may  be  purchased 
from  The  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Mail 
.Stop  SSOP.  Washington.  DC  20302- 
0001;  Internet:  bookstore.gpo.gov. 
(202)512-1800.  Copies  are  also  available 
from  the  National  Technical  Information 
Service.  Springfield.  VA  22161-0002; 
http://www.ntis.gov:  1-800-533-6847 
or.  locally,  (703)  605-6000.  Some 
publications  in  the  NUREG  series  are 
posted  at  NRCs  technical  document 
Web  site  http://www.nrc.gov/NRC/ 
NUREGS/indexnum.html. 

V  i)liinl.ir\  (  (iiisriisus  Staiidarils 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995.  Pub.  L. 
104-113.  requires  that  Federal  agencies 
use  technical  standards  developed  or 
adopted  by  voluntary  consensus 
standards  bodies  unless  using  such  a 
standard  is  inconsistent  with  applicable 
law  or  otherwise  impractical.  In  this 
final  rule,  the  NRC  is  amending  its 
regulations  relating  to  decommissioning 


trust  provisions  for  nuclear  power 
plants.  This  action  does  not  constitute 
the  establishment  of  a  standard  that 
contains  generally  applicable 
requirements. 

Fin<fini;  (if  \'o  Signifuant 
hnvittiruiifnlai  linpai  t:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969.  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51  that  this  rule  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and,  therefore,  an 
environmental  impact  statement  is  not 
required.  This  revision  to  the  NRCs 
regulations  provides  licensees  with  a 
codification  of  requirements  and 
guidance  that  will  specify  more  fully  the 
provisions  of  the  decommissioning  trust 
agreements.  These  changes  would  not 
result  in  any  increased  impact  on  the 
environment  from  decommissioning 
activities  as  analyzed  in  the  Final 
Generic  Environmental  Impact 
Statement  on  Decommissioning  of 
Nuclear  Facilities  (NUREG-0586. 
August  1988)  and  Draft  SuppJement  1 
(NUREG-0586.  Draft  Supplement  1. 
October  2001).'  Therefore,  promulgation 


of  this  rule  would  not  introduce  any 
impacts  on  the  environment  not 
previously  considered  by  the  NRC. 

The  NRC  requested  public  comments 
on  any  environmental  justice 
considerations  that  may  be  related  to 
this  issue.  No  comments  were  received 
on  this  issue. 

The  NRC  requested  the  views  of  the 
States  on  the  environmental  assessment 
for  this  rule.  No  comments  were 
received  from  the  States  on  this  issue. 

Paperwork  Redu(  tion  .Art  Statement 

This  final  ru!>'  .iiiiiMni'-  inlnriiuitnin 
collection  requirt-nii'iils  that  art'  ^iili)fi  t 
to  the  Paper  Work  Reduction  Act  of 
1995  (44  U.S.C.  3501  et  seq.).  This  rule 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  of  the  ihformation  collection 
requirements. 

The  burden  to  the  public  for  this 
information  collection  is  estimated  to 
average  6600  to  13,200  hours,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 


'  Copies  of  NllREr,-0586  and  Draft  Supplement 
1  to  N(lREXr-0586  are  available  for  inspection  or 
copying  for  a  lee  from  the  NRCs  Public  Document 


Room,  located  at  One  White  Flint  North,  11555 
Rockville  Pike,  Room  O-I  K23.  Rockville.  Maryland 
20555-0001.  Oipies  may  be  purcha.sed  at  current 
rates  from  the  II  S  Government  Printing  Office, 
P  (J  Box  37082.  Wa.shington.  DC  20402-9328 
(telephone  (2021  512-1800);  or  from  the  National 
Technical  Information  Ser\-ice  (NTIS)  by  writing 
NTIS  at  5285  Port  Royal  Road.  Springfield,  VA 
22161. 
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gathering  and  maintaining  the  data 

needed,  and  completing  and  reviewing 
the  information  collection  Send 
comments  on  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  Records  Management  Branch  (T-6 
E6),  U.S.  Nuclear  Regulat(.rv 
Commission.  Washington.  DC  2U.5.t5- 
0001.  or  bv  internet  electronic  mail  at 
BISl@nrc.gov:  and  to  the  Desk  Officer, 
Office  of  information  and  Regulatory 
Affairs  \'EOB-10202  (315()-(J011), 
Office  of  Management  and  Budget, 
Washington.  DC  20503 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  OMB  control  number. 
the  NRC  may  not  collect  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
the  information  collection. 

Resulator>  Analysis 

The  Commission  has  prepared  a 
regulator},'  analysis  on  this  regulation. 
The  analysis  examines  the  costs  and 
benefits  of  the  alternatives  considered 
by  the  Commission.  The  regulatory 
analysis  is  available  as  indicated  under 
the  Avai!ahi!it\  of  Doi  uincnts  heading 
of  the  SUPPLEMENTARY  INFORMATION 
section. 

Regulatory  Flexibility-  .Analysis 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Commission  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  final  rule  affects  only  the 
licensing  and  operation  of  nuclear 
power  plants. 

The  companies  that  own  these  plants 
do  not  fall  within  the  scope  of  the 
definition  of  "small  entities"  set  forth  in 
the  Regulatory  Flexibilitv  Act  or  the  size 
standards  e.stablished  by  the  NRC  (10 
CFR  2.810). 

Backfit  .\nalvsis 

Iht'  Rcgulatorv  Analysis  for  the  final 
rule  also  (  onstitutes  the  documentation 
for  the  evaluation  of  backfit 
requirements.  No  separate  backfit 
analysis  has  been  prepared.  As  defined 
in  10  CFR  50.109.  the  backfit  rule 
applies  to 

*  *  *  modification  of  or  addition  to 
systems,  structures,  components,  or  design  of 
a  facility;  or  the  design  approval  or 
manufacturing  license  for  a  facility;  or  the 
procedures  or  organization  required  to 
design,  construct  or  operate  a  facility;  any  of 
which  may  result  from  a  new  or  amended 
provision  in  the  Commission  i^ules  or  the 
imposition  of  a  regulatory  staff  position 
interpreting  the  Commission  rules  that  is 


either  new  or  different  from  a  previously 
applicable  staff  position  *  *  *. 

The  amendments  to  NRCs 
requirements  for  decommissioning  trust 
provisions  of  nuclear  power  plants 
require  that  decommissioning  trust 
agreements  be  in  a  form  acceptable  to 
the  NRC  in  order  to  increase  assurance 
that  an  adequate  amount  of 
decommissioning  funds  will  be 
available  for  their  intended  purpose. 
.•\lso,  as  nuclear  power  reactors  have 
been  sold,  the  NRC  has  stipulated  in 
connection  with  license  transfers  that 
certain  terms  and  conditions  be  added 
to  decommissioning  trusts.  These  sales 
mav  involve  transfers  of  nuclear  power 
reactors  from  regulated  public  utilities 
to  firms  that  are  not  regulated  as  public 
utilities.  Because  rate  regulators  may.  as 
a  consequence  of  utility  deregulation, 
cease  to  exercise  direct  oversight  over 
decommissioning  trusts,  the 
Commission  directed  the  NRC  staff  to 
initiate  a  rulemaking  to  require  that 
decommissioning  trust  agreements  are 
in  a  form  acceptable  to  the  NRC. 

Although  some  of  the  changes  to  the 
regulations  are  reporting  requirements 
that  are  not  covered  by  the  backfit  rule. 
rather  elements  in  the  changes  are 
considered  backfits  because  they  would 
modify,  supplement,  or  clarify  the 
regulations  with  respect  to:  (1)  The  fact 
that  the  NRC  will  need  to  exercise 
greater  oversight  of  decommissioning 
trust  funds  as  State  Public  Utility 
Commissions  reduce  their  oversight  as  a 
result  of  deregulation  within  the  electric 
power  generation  industrv ,  and  (2)  the 
NRC  exercising  more  oversight  of 
decommissioning  trusts  in  evaluating 
license  transfer  applications.  The  NRC 
has  concluded  on  the  basis  of  the 
documented  evaluation  required  by  10 
CFR  50  109(a)l4)  and  set  forth  in  the 
regulatory  analvsis,  that  the  new  or 
modified  requirements  are  necessary  to 
ensure  that  nuclear  power  reactor 
licensees  provide  for  adequate 
protection  of  the  public  health  and 
safety  in  the  face  of  a  changing 
competitive  and  regulator.'  environment 
not  envisioned  when  the  reactor 
decommissioning  funding  regulations 
were  promulgated,  and  that  the  changes 
to  the  regulations  are  in  accord  with  the 
common  defense  and  security. 
Therefore,  the  NRC  has  determined  to 
treat  this  action  as  an  adequate 
protection  backfit  under  10  CFR 
50.109(a)(4)(ii).  Consequently,  a  backfit 
analvsis  is  not  required  and  the  cost- 
benefit  standards  of  10  CFR  50.109(a)(3) 
do  not  apply.  Further,  these  changes  to 
the  regulations  are  required  to  satisfy  10 
CFR  50.109(a)(5). 


This  is  not  to  say  that  any  non- 
compliance with  this  rule  would  place 
the  public  health  and  safet)'  or  the 
common  defense  and  security  in 
immediate  jeopardy.  Instead,  the  NRC 
views  these  requirements  to  be 
necessary  to  ensure  that  in  the  future,  at 
the  conclusion  of  plant  operation, 
adequate  funds  will  be  available  for 
decommissioning. 

Small  Business  Regulator\  Fnfnrfement 
i  airness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulaton'  Affairs  of 
OMB. 

List  of  Subjects 

10  CFR  Part  50 

Antitrust.  Classified  information. 
Criminal  Penalties.  Fire  protection. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors,  Radiation 
protection.  Reactor  siting  criteria,  and 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  72 

Administrative  practice  and 
procedure.  Criminal  penalties. 
Manpower  training  programs.  Nuclear 
materials,  Occupational  safet}'  and 
health,  Penahies.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel,  and  Whistleblowing. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended: 
the  Energy  Reorganization  Act  pf  1974. 
as  amended;  and  5  U.S.C.  552  and  553: 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  50  and  part 
72. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1 .  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sees,  102.  103.  104.  105,  161. 
182,  183,  186,  189,  68  Stat.  936,  938,  948. 
953.  954.  955,  956,  as  amended,  sec.  234,  83 
Stat,  444,  as  amended  (42  US.C.  2132,  2133. 
2134.  2135.  2201.  2232,  2233.  2239,  2282): 
sees.  201,  as  amended,  202,  206,  88  Stat. 
1242.  as  amended,  1244,  1246  (42  U.S.C. 
5841,  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat,  2951.  as  amended  by 
Pub.  L.  102-486,  sec.  2902,  106  Stat.  3123  (42 
U.S.C.  5851).  Section  50  10  also  issued  under 
sees.  101,  185,  68  Stat.  936.  955,  as  amended 
(42  U.S.C.  2131,  2235);  sec,  102,  Pub.  L.  91- 
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190,  83  Stat.  853  (42  U.S.C.  4332).  Se<;tions 
50.13,  50.54(dd).  and  50.103  aLso  issued 
under  sec.  108,  68  Stat.  939,  as  amended  (42 
U.S.C.  2138).  Sections  50.23,  50.35,  .50.55. 
and  50.56  also  issued  under  sec.  185.  68  Stat. 
955  (42  U.S.C.  2235).  Sections  50.33a.  50.55a 
and  Appendix  Q  also  issued  under  sec.  102. 
Pub.  L.  91-190.  83  Stat.  853  (42  U.S.C.  4332). 
Se<,tions  50.34  and  50.54  also  issued  under 
Pub.  L.  97-415.  96  Stat.  2073  (42  U.S.C. 
2239).  Se<;tion  50.78  also  issued  under  sec. 
122.  68  Stat.  939  (42  U.S.C.  2152).  Sections 
50.80-50.81  also  issued  under  sec.  184.  68 
Stat.  954,  as  amended  (42  U.S.C.  2234). 
Appendix  F  also  issued  under  sec.  187.  68 
Stat.  955  (42  U.S.C.  2237). 

2.  In  §50.75,  the  introductory  text  of 
paragraph  (e)(1)  and  paragraphs  (e)(l)(i) 
and  {e}(l)(ii)  are  revised,  and  a  new 
paragraph  (h)  is  added  to  read  as 
follows: 

§50.75     Reporting  and  recordkeeping  >of 
decommissioriinq  pMntunq 

(e)(1)  Financial  assurance  is  to  be 
provided  by  the  following  methods. 

(i)  Prepayment.  Prepayment  is  the 
deposit  made  preceding  the  start  of 
operation  or  the  transfer  of  a  license 
under  §  50.80  into  an  account  segregated 
from  licensee  assets  and  outside  the 
administrative  control  of  the  licensee 
and  its  subsidiaries  or  affiliates  of  cash 
or  liquid  assets  such  that  the  amount  of 
funds  would  be  sufficient  to  pay 
decommissioning  costs  at  the  time 
permanent  termination  of  operations  is 
expected.  Prepayment  may  be  in  the 
form  of  a  trust,  escrow  account,  or 
Ckivemment  fund  with  payment  by. 
certificate  of  deposit,  deposit  of 
government  or  other  securities  or  other 
method  acceptable  to  the  NRC.  This 
trust,  escrow  account.  Government 
fund,  or  other  type  of  agreement  shall  be 
established  in  writing  and  maintained  at 
all  times  in  the  United  States  with  an 
entity  that  is  an  appropriate  State  or 
Federal  government  agency,  or  an  entity 
whose  operations  in  which  the 
prepayment  deposit  is  managed  are 
regulated  and  examined  by  a  Federal  or 
State  agency.  A  licensee  that  has 
prepaid  funds  based  on  a  site-specific 
estimate  under  §  50.75(b)(  1 )  of  this 
section  may  take  credit  for  projected 
earnings  on  the  prepaid 
decommissioning  trust  funds,  using  up 
to  a  2  percent  annual  real  rate  of  return 
from  the  time  of  future  funds'  collection 
through  the  projected  decommissioning 
period,  provided  that  the  site-specific 
estimate  is  based  on  a  period  of  safe 
storage  that  is  specifically  described  in 
the  estimate.  This  includes  the  periods 
of  safe  storage,  final  dismantlement,  and 
license  termination.  A  licensee  that  has 
prepaid  funds  based  on  the  formulas  in 
§  50.75(c)  of  this  section  may  take  credit 


for  projected  earnings  on  the  jii<  ji nd 
decommissioning  funds  using  up  to  2 
percent  annual  real  rate  of  return  up  to 
the  time  of  permanent  termination.  A 
licensee  may  use  a  credit  of  greater  than 
2  percent  if  the  licensee's  rate-setting 
authority  has  specifically  authorized  a 
higher  rate.  However,  licensees 
certifying  only  to  the  formula  amounts 
(i.e..  not  a  site-specific  estimate)  can 
take  a  pro-rata  credit  during  the 
immediate  dismantlement  period  (i.e.. 
recognizing  both  cash  expenditures  and 
earnings  the  first  7  years  after 
shutdown).  Actual  eamings-^jn  existing 
funds  may  be  used  to  calculate  future 
fund  needs. 

(ii)  External  sinking  fund.  An  external 
sinking  fund  is  a  fund  established  and 
maintained  by  setting  funds  aside 
periodically  in  an  account  segregated 
from  licensee  assets  and  outside  the 
administrative  control  of  the  licensee 
and  its  subsidiaries  or  affiliates  in 
which  the  total  amount  of  funds  would 
be  sufficient  to  pay  decommissioning 
costs  at  the  time  permanent  termination 
of  operations  is  expected.  An  external 
sinking  fund  may  be  in  the  form  of  a 
trust,  escrow  account,  or  Government 
fund,  with  payment  by  certificate  of 
deposit,  deposit  of  Government  or  other 
securities,  or  other  method  acceptable  to 
the  NRC.  This  trust,  escrow  account. 
Government  fund,  or  other  type  of 
agreement  shall  be  established  in 
writing  and  maintained  at  all  times  in 
the  United  States  with  an  entity  that  is 
an  appropriate  State  or  Federal 
government  agency,  or  an  entity  whose 
operations  in  which  the  external  sinking 
fund  is  managed  are  regulated  and 
examined  by  a  Federal  or  State  agency. 
A  licensee  that  has  collected  funds 
based  on  a  site-specific  estimate  under 
§  50.75(b)(1)  of  this  section  may  take 
credit  for  projected  earnings  on  the 
external  sinking  funds  using  up  to  a  2 
percent  annual  real  rate  of  return  from 
the  time  of  future  funds'  collection 
through  the  decommissioning  period, 
provided  that  the  site-specific  estimate 
is  based  on  a  period  of  safe  storage  that 
is  specifically  described  in  the  estimate. 
This  includes  the  periods  of  safe 
storage,  final  dismantlement,  and 
license  termination.  A  licensee  that  has 
collected  funds  based  on  the  formulas  in 
§  50.75(c)  of  this  section  may  take  credit 
for  collected  earnings  on  the 
decommissioning  funds  using  up  to  2 
percent  annual  real  rate  of  return  up  to 
the  time  of  permanent  termination.  A 
licensee  may  use  a  credit  of  greater  than 
2  percent  if  the  licensee's  rate-setting 
authority  has  specifically  authorized  a 
higher  rate.  However,  licensees 
certifying  only  to  the  formula  amounts 


(i.e..  not  a  mIi   ^|l'■l  iln  '"^tlmate)  can 
take  a  pro-rata  credit  during  the 
dismantlement  period  (i.e..  recognizing 
both  cash  expenditures  and  earnings  the 
first  7  years  after  shutdown).  Actual 
earnings  on  existing  funds  may  be  used 
to  calculate  future  fund  needs.  A 
licensee,  whose  rates  for 
decommissioning  costs  cover  only  a 
portion  of  these  costs,  may  make  use  of 
this  method  only  for  the  portion  of  these 
costs  that  are  collected  in  one  of  the 
manners  described  in  this  paragraph. 
(e)(l)(ii).  This  method  may  be  used  as 
the  exclusive  mechanism  relied  upon 
for  providing  financial  assurance  for 
decommissioning  in  the  following 
circumstances: 

A  *  *  *  * 

(h)(1)  Licensees  that  are  not  "electric 
utilities"  as  defined  in  §  50.2  that  use 
prepayment  or  an  external  sinking  fund 
to  provide  financial  assurance  shall 
provide  in  the  terms  of  the  arrangements 
governing  the  trust,  escrow  account,  or 
Government  fund,  used  to  segregate  and 
manage  the  funds  that — 

(i)  The  trustee,  manager,  investment 
advisor,  or  other  person  directing 
investment  of  the  funds: 

(A)  Is  prohibited  from  investing  the 
funds  in  securities  or  other  obligations 
of  the  licensee  or  any  other  owner  or 
operator  of  the  power  reactor  or  their 
affiliates,  subsidiaries,  successors  or 
assigns,  or  in  a  mutual  fund  in  which  at 
least  50  percent  of  the  fund  is  invested 
in  the  securities  of  a  licensee  or  parent 
company  whose  subsidiary  is  an  owner 
of  a  foreign  or  domestic  nuclear  power 
plant.  However,  the  funds  may  b»e 
invested  in  securities  tied  to  market 
indices  or  other  non-nuclear  sector 
collective,  commingled,  or  mutual 
funds,  provided  that  this  subsection 
shall  not  operate  in  such  a  way  as  to 
require  the  sale  or  transfer  either  in 
whole  or  in  part,  or  other  disposition  of 
any  such  prohibited  investment  that 
was  made  before  the  publication  date  of 
this  rule,  provided  further  that  these 
restrictions  do  not  apply  to  10  percent 
or  less  of  their  trust  assets  in  securities 
of  any  other  entity  owning  one  or  more 
nuclear  power  plants. 

(B)  Is  obligated  at  all  times  to  adhere 
to  a  standard  of  care  set  forth  in  the 
trust,  which  either  shall  be  the  standard 
of  care,  whether  in  investing  or 
otherwise,  required  by  State  or  Federal 
law  or  one  or  more  State  or  Federal 
regulatory  agencies  with  jurisdiction 
over  the  trust  funds,  or.  in  the  absence 
of  anv  such  care,  whether  in  investing 
or  otherwise,  that  a  prudent  investor 
would  use  in  the  same  circumstances. 
The  term  "prudent  investor,"  shall  have 
the  same  meaning  as  set  forth  in  the 
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Federal  Energy  Regulatory 
Commission's  "Regulations  Governing 
Nuclear  Plant  Decommissioning  Trust 
Funds"  at  IH  CFR  3,5,32(a)(J).  or  anv 
successor  regulation 

(ii)  The  licensee,  its  affiliates,  and  its 
subsidiaries  are  prohibited  from  being 
fngagt'd  as  investment  manager  fur  the 
funds  or  frum  giving  dav-tu-day 
management  direction  of  the  fund.s 
investments  or  direction  on  individual 
investments  bv  the  funds,  except  in  the 
case  of  passive  fund  management  of 
trust  funds  where  management  is 
limited  to  investments  trat  king  market 
indices. 

(iii)  The  trust,  escrow  account. 
Government  fund,  or  other  account  used 
to  segregate  and  manage  the  funds  may 
not  be  amended  in  any  material  respect 
without  written  notification  to  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  or  the  Director.  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
as  applicable,  at  least  30  working  days 
before  the  proposed  effective  date  of  the 
amendment.  The  licensee  shall  provide 
the  text  of  the  proposed  amendment  and 
a  statement  of  the  reason  for  the 
proposed  amendment.  The  trust,  escrow 
account.  Government  fund,  or  other 
account  may  not  be  amended  if  the 
person  responsible  for  managing  the 
trust,  escrow  account.  Government 
fund,  or  other  account  receives  written 
notice  of  objection  from  the  Director, 
Office  of  Nuclear  Reactor  Regulation,  or 
the  Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  as  applicable, 
within  the  notice  period;  and 

(iv)  Except  for  withdrawals  being 
made  under  ID  CFR  50  82la)(8).  no 
disbursement  or  payment  may  be  made 
from  the  trust,  escrow  account. 
Government  fund,  or  other  account  used 
to  segregate  and  manage  the  funds  until 
written  notice  of  the  intention  to  make 
a  disbursement  or  pa\  ment  has  been 
given  to  the  Director.  Office  of  Nuclear 
Reactor  Regulation,  or  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  as  applicable,  at  least  30 
working  days  before  the  date  of  the 
intended  disbursement  or  payment.  The 
disbursement  or  payment  from  the  trust, 
escrow  account,  Government  fund  or 
other  account  may  be  made  following 
the  30-working  day  notice  period  if  the 
person  responsible  for  managing  the 
trust,  escrow  account,  Government 
fund,  or  other  account  does  not  receive 
written  notice  of  objection  from  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  or  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
as  applicable,  within  the  notice  period. 
Disbursements  or  payments  from  the 
trust,  escrow  account.  Government 
fund,  or  other  account  used  to  segregate 


and  manage  the  funds,  other  than  for 
payment  of  ordinan  administrative 
costs  (including  taxes)  and  other 
incidental  expenses  of  the  fund 
(including  legal,  accounting,  actuarial, 
and  trustee  expenses)  in  connection 
with  the  operation  of  the  fund,  are 
restricted  to  decommissioning  expenses 
or  transfer  to  another  financial 
assurance  method  acceptable  under 
paragraph  (e)  of  this  section  until  final 
decommissioning  has  been  completed 
.•\fler  decommissioning  ha.«  begun  and 
withdrawals  from  the  decommissioning 
hind  are  made  under  10  CFR  50.82(a)(8). 
no  further  notification  need  be  made  to 
the  NRC. 

(2)  Licensees  that  are  "electric 
utilities"  under  §  50.2  that  use 
prepayment  or  an  external  sinking  fund 
to  provide  financial  assurance  shall 
provide  in  the  terms  of  the  trust,  escrow 
account,  Government  fund,  or  other 
account  used  to  segregate  and  manage 
funds  that  except  for  withdrawals  being 
made  under  10  CFR  50.'82(a)(8),  no 
disbursement  or  payment  may  be  made 
fr(jin  the  trust,  escrow  account. 
Government  fund,  or  other  account  used 
to  segregate  and  manage  the  funds  until 
written  notice  of  the  intention  to  make 
a  disbursement  or  payment  has  been 
given  the  Director,  Office  of  Nuclear 
Reactor  Regulation,  or  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  as  applicable,  at  least  30 
working  days  before  the  date  of  the 
intended  disbursement  or  payment.  The 
disbursement  or  payment  from  the  trust, 
escrow  account.  Government  fund  or 
other  account  may  be  made  following 
the  30-working  day  notice  period  if  the 
person  responsible  for  managing  the 
trust,  escrow  account.  Government 
fund,  or  other  account  does  not  receive 
written  notice  of  objection  from  the 
Director.  Office  of  Nuclear  Reactor 
Regulatum.  or  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
as  applicable,  within  the  notice  period. 
Disbursements  or  payments  from  the 
trust,  escrow  account.  Government 
fund,  or  other  account  used  to  segregate 
and  manage  the  funds,  other  than  for 
payment  of  ordinary  administrative 
costs  (including  taxes)  and  other 
incidental  expenses  of  the  fund 
(including  legal,  accounting,  actuarial, 
and  trustee  expenses)  in  connection 
with  the  operation  of  the  fund,  are 
restricted  to  decommissioning  expenses 
or  transfer  to  another  financial 
assurance  method  acceptable  under 
paragraph  (e)  of  this  section  until  final 
decommissioning  has  been  completed. 
After  decommissioning  has  begun  and 
withdrawals  from  the  decommissioning 
fund  are  made  under  10  CFR  50.82(a)(8). 


no  further  notification  need  be  made  to 
the  NRC. 

(3)  A  licensee  that  is  not  an  "electric 
utility"  under  §  50.2  and  using  a  surety 
method,  insurance,  or  other  guarantee 
method  to  provide  financial  assurance 
shall  provide  that  the  trust  established 
for  decommissioning  costs  to  which  the 
surety  or  insurance  is  payable  contains 
in  its  terms  the  requirements  in 
paragraphs  (h)(l)(i),  (ii),  (iii),  and  (iv)  of 
this  section. 

(4)  Unless  otherwise  determined  by 
the  Commission  with  regard  to  a 
specific  application,  the  Commission 
has  determined  that  any  amendment  to 
the  license  of  a  utilization  facility  that 
does  no  more  than  delete  specific 
license  conditions  relating  to  the  terms 
and  conditions  of  decommissioning 
trust  agreements  involves  "no 
significant  hazards  consideration." 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

3.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53.  57,  62.  63.  65.  69. 
81.  161.  182.  183.  184.  186, 187,  189,  68  Stat. 
929,  930,  932,  933.  934.  935.  948.  953,  954, 
955,  as  amended,  sec.  234.  83  Stat  444.  as 
amended  (42  U.S.C.  2071.  2073.  2077.  2092, 
2093,  2095.  2099,  2111,  2201,  2232,  2233, 
2234.  2236.  2237.  2238.  2282):  sec.  274.  Pub. 
L.  86-373.  73  Stat.  688.  as  amended  (42 
U.S.C.  2021):  sec.  201.  as  amended.  202.  206. 
88  Slat.  1242,  as  amended,  1244.  1246  (42 
U.S.C.  5841,  5842.  5846):  Pub.  L.  95-601.  sec. 
10.  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486.  sec.  7902.  106  Stat.  3123  (42  U.S.C. 
5851);  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  sees.  131.  132.  133.  135. 
137.  141.  Pub.  L.  97-425.  96  Stat.  2229.  2230. 
2232.  2241.  sec.  148.  Pub.  L.  100-203.  101 
Stat.  1330-235  (42  U.S.C.  10151.  10152. 
10153.  10155.  10157.  10161.  10168). 

Section  72.44(g)  also  issued  under 
sees.  142(b)  and  148(c).  (d),  Pub.  L.  100- 
203,  101  Stat.  1330-232.  1330-236  (42 
U.S.C.  10162(b).  10168(c).  (d)).  Section 
72.46  also  issued  under  sec.  189,  68 
Stat.  955  (42  U.S.C.  2239):  sec.  134.  Pub. 
L.  97-425.  96  Stat.  2230  (42  U.S.C. 
10154).  Section  72.96(d)  also  issued 
under  sec.  145(g),  Pub.  L.  100-203,  101 
Stat.  1330-235  (42  U.S.C,  10165(g)). 
Subpart  J  also  issued  under  sees.  2(2). 
2(15).  2(19),  117(a).  141(h),  Pub.  L.  97- 
425,  96  Stat.  2202,  2203.  2204.  2222. 
2224  (42  U.S.C.  10101.  10137(a). 
10161(h)).  Subparts  K  and  L  are  also 
issued  under  sec.  133.  98  Stat.  2230  (42 
U.S.C.  10153)  and  sec.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 

4.  In  §  72.30,  paragraph  (c)(5)  is 
revised  to  read  as  follows: 


'H  {■ 
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§  T2  JO      Fmanciai  assurancf»  Hnn 
recordkt»eping  for  decommissioning. 
It  It  •  •  < 

(C)*     *     * 

(5)  In  the  case  of  licensees  who  are 
issued  a  power  reactor  license  under 
Part  50  of  this  chapter,  the  methods  of 
10  CFR  50.75(b).  (e).  and  (h).  as 
applicable. 
*         *         *    '     »         * 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  December.  2002. 

Fill  ilif  Nuclear  Regulatory  Commission. 
X  !;•'■.  \  ietti-Cook, 
Sri  /e<ury  ojthe  Commission 
IKK  !)()<:  02-:i2403  Filed  12-23-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pan  71 

■  Ai'sp.icf  DorKel  Nr,    iu'    ASO    25] 

Amendmenl  ot  Class  E5  Airspace 
Tampa    FA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  Class 
E5  airspace  at  Tampa.  FL.  A  Localizer 
Runway  23  Standard  Instrument 
Approach  Procedure  (SIAP)  has  been 
developed  for  Vandenberg  Airport.  As  a 
result,  controlled  airspace  extending 
upward  from  700  feet  Above  Ground 
Level  (AGL)  is  needed  to  accommodate 

th-  S|AJ> 

tFFECTivt  DATE:  0901  UTC,  March  20, 
2003. 

FOR  FUPTMFR  INFORMATION  CONTACT: 
Wall'  1  1         H  hran.  Manager,  Airspace 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration.  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 

SUPPIFMFNTARV  INFORMATION: 
lii.>>tui  y 

On  October  16.  2002.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  Class  E5  airspace 
at  Tampa.  FL  (67  FR  63858).  This  action 
provides  adequate  Class  E  airspace  for 
IFR  operations  at  Vandenberg  Airport. 
Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in  FAA 
Order  7400.9K.  dated  August  30.  2002. 
and  effective  September  16.  2002.  which 
is  incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  designation  listed 


in  this  document  will  be  published 
subsequently  in  the  (Jrder. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  ^ 

!  h.'  Kill.' 

1  nis  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  E5  airspace  at 
Tampa.  FL. 

The  FAA  has  determined  that  this 
regulation  onlv  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Pn>cedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  ui  14  Li  K  i'ait  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

\ilnf)l  luri  nt  I  111'    Xmciuimt'iil 

In  cunjjidtirdtiuii  ut  the  luruguing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71      DESIGNATION  OF  CLASS  A 
CLASS  B   CLASS  C.  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS 
AIRWAYS    ROUTES:  AND  REPORTING 
POINTS 

1.  Ihe  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g);  40103.  4011 3 
40120;  EO 10854.  24  FR  9565. 3  CFR.  1959- 
1963  Crimp     p   389;  14  CFR  11.69. 

§  71   1      ,  Amended ; 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K.  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  Areas 
Extending  Upivard  from  700  feat  or  More 
Above  the  Surface  of  the  Earth. 


ASi)    11.   l.j  lampa.  I  1.  lKi:\iM;di 

Tampa  International  Airport,  FL 

(Lat.  27°58'32"  N..  long.  82''31'59''  W.) 
St.  Petersburg-Clearwater  International 

Airport 

(Lat.  27°.54'39"  N..  long.  82°41'14''  W.) 
MacDill  AFB 

(Lat.  27''50'57"  N..  long.  82°31'17'  W.) 
Peter  O  Knight  Airport 

(Lat.  27°54'56"  N..  long.  82"26'57'  W.) 
Alberl-Whitted  Airport 

(Lat.  27°45'54"  N..  long.  82°37'38'  W.) 
Vandenberg  Airport 

(Lat.  28"00'50"  N..  long.  82°20'43'  W.) 
Clearwater  Air  Park 

(Lat.  27''58'35'  N..  long.  82''45'3r  W.) 
Vandenberg  Localizer 

(Lat.  28°00'40'  N..  long.  82^20'55*  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Tampa  International  Airport.  St. 
Petersburg-Clearwater  International  Airport, 
MacDill  AFB.  and  Peter  O  Knight  Airport, 
and  within  a  6.3-mile  radius  of  Albert- 
Whitted  Airport,  and  Clearwater  Air  Park, 
and  within  a  6.7-mile  radius  of  Vandenberg 
Airport  and  within  4  miles  south  and  8  miles 
north  of  the  Vandenberg  Localizer  northeast 
course  extending  from  the  6.7-mile  radius  to 
16  miles  northeast  of  the  airporl;  excluding 
that  airspace  within  the  Zephyrhills.  FL,  and 
Lakeland,  FL.  Class  E  airspace  areas. 
***** 

Issued  in  College  Park,  Geoi;gia,  on 
Det;ember  11,  2002. 
Walter  R.  Cochran, 
Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 
fFR  Do(    02-32415  Filed  12-23-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  95 

Docket  No    30345    Amdt   No   439] 

IFR  Altitudes.  Miscellaneous 
Amendments 

agency:  Federal  Aviation 

I  lustration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC.  lanuary  23, 


FOR  FURTHER  INFORMATION  CONTACT: 

Diinald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMr,AFS-420), 
Fiiglit  Technologies  and  Programs 
Division,  Flight  .Stantiards  Service, 
Ffdcral  .Xviatmn  Administration.  Mike 
Miinr(iiif\  .Aeronautical  Onter.  6500 
South  MacArthur  Blvd  .  Oklahoma  City, 
OK  ~:Ub9  {Mail  Address:  P.O.  Box 
-50HJ  ( )klahoma  City.  OK  73125), 
telephnn.'    l4(),5i  454^  lh4 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  pari  95  of  the  Federal 
.\viation  Regulations  (14  CFK  part  95j 
.iiiiends.  suspends,  or  revokes  IFR 
-iltitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  ira  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navit^atinr.  .liii  (  overage  that  i-- 
adequate  for  sale  flight  operations  and 
free  of  frequency  inttrfrreiK  e  The 
reasons  and  circumstances  that  i  reate 
the  need  for  this  amendment  in\  cilve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 


System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  sate  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
( ircumstances  require  making  this 
amendment  effective  before  the  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatorv  changes  and 
safetv  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days. 

Conclusion 

The  FA.A  hrt'-  determined  that  this 
regulation  onh  involves  an  established 
hodv  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a 

significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Reculatory  Policies  and  Procedures  (44 


FR  11034;  Februart  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulator)'  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Resulators'  Flexibility  Act. 

List  of  Subjects  in  1-1  CI  K  Part  95 

Airspace,  Navigation  (air). 

Issued  in  Washington.  DC  on  December  13. 
2002 

)aine»  J   Ballough, 
Director,  Flight  Standards  Service. 

.Adoption  tif  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC, 

1 .  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40106. 
40113,  40114.  40120.  44502.  44514.  44719. 
44721. 

2.  Part  95  is  amended  to  read  as 
follows: 


Re.iSiONS  to  IFR  ALTITUDES  &  CHANGEOVER  POINTS 
[Amendment  439,  ettective  aate,  January  23,  2003] 


From 

To 

MEA 

§95.1001     Direct  Routes— U  S.  Bahamas  Routes— 2L  Is  Added  Tc  Reaci 

Stella  Maris,  BS  NDB San  Salvador.  BS  NDB  

3,000 

Bahamas  Routes— 55V  Is  Amended  To  Read  m  Pan 

Muvod  BS  FIX  

•10.000 

•1  300-    MOCA 
Muvod.BS  FIX  

BURGO.  BS  FIX  

^16,000 

•1,300— MOCA 

Bahamas  Routes— 70V  Is  Amended  To  Read  in  Part 

t  ,Q/!ir-u-,rt   RQ  v/fip  HMF                                                                          Grrea   BS  FIX  

3,500 

Grrea  BS  FIX  • l  Marsh  HartXHjr,  BS  NDB 

3,500 

§95  6001     Victor  Routes    U.S.  §95  6067     VOR  Federal  Airway  67  Is  Amended  To  read  In  Part 

— » 

Cedar  Rapids.  lA  VOR/DME |  Waterloo.  lA  VORTAC 

2.900 

§95.6385     VOR  Federal  Airway  385  Is  Amended  To  Read  m  Pan 

1  iiKtvu^    TY  WORTAP 

•Wagun,  TX  FIX 

"8.000 

•8.000— MRA 
••4.600— MOCA 

Wagun.  TX  FIX  

Abilene,  TX  VORTAC  

•8,000 

■H.ri4  I. Mi. -1,1!   RtM'islfi  '\'-:     rr    \,.    -'4"  "F.i.'-^.l.n     Df.  ..[nh.T    24     I'Ofi;'  '  Rulrs   .,n.1   Rt't'iil.ttinris 


From 


To 


§'*S800S      Je;  Routes  Changeover  Points 


,hS&  1»  Amended  To  Add  Changeover  Point 


Changeover  points 


Dtstance 


From 


MMford,  UT  VORTAC 


Farmington.  NM  VORTAC 


92 


Mitford 
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BILLING  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Druq  Administration 

21  CFR  Part  510 

New  Animai  Drugs,  Change  of 
Sponsor  s  Address 

AGENCY:  Food  and  Drug  Administration 
HHS 

ACTION:  Final  rule. 

ijUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  address  for  Phoenix 
Scientific.  Inc. 

DATES:  This  rule  is  effective  December 

i    J0()2 

K(H  HlHTHf  H   iN^t)^MA^H  )N   (  i)NT  ACT: 

Udvid  K.  NevvKirK.  l.eiiter  lor  V  eterinary 
Medicine  (HFV-100).  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville.  MD  20855.  301-827-6967;  e- 
mail:  dnewkirkftrvm  fda.gov. 
suPPieMf NTAt^*  iNK"!RMATioN:  Phoenix 

i"n  irliiiin  ,  Hu    ,    i;«i.)  ,-)iuiUi  48th  St. 
Terrace.  P.O.  Box  6457.  St.  Joseph.  MO 
64506-0457.  hasinformed  FDA  of  a 
change  of  address  to  3915  South  48th  St. 
Terrace.  St.  Joseph.  MO  64503. 
Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  510.600  to 
reflect  the  change  of  sponsor's  address. 
This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

list  of  Subjects  in  21  <..i-K  Hart  310 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  510  is  amended  as  follows: 


PART  510-NEW  ANIMAL  DRUGS 

1.  lilt;  dutnurity  citatiun  lur  ^\  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351.  352. 
353,  360b,  371.  379e 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  revising  the 
entry  for  "Phoenix  Scientific.  Inc."  and 
in  the  table  in  paragraph  (c)(2)  by 
revising  the  entry  for  "059130"  to  read 

,1S   flllll  IVVS 

^  ^  '  0  bOO      N,imes    addresses    and  druq 
iabeler  codes  o*  sponsors  of  approved 
ippiications 

*  * 

(c)  *  *  ' 


ACTION   Final  rule. 


Firm  name  and  address 


Drug  lat)eler 
code 


Phoenix  ScientifJc,  Inc  . 
3915  South  48th  St  Ter- 
race. St  Joseph.  MO 
64503 


059130 


(2)  •  *  * 


^^^^e*'*^        Firm  name  and  address 


059130 


Ptxjenix  Scientific.  Inc  . 
3915  South  48th  St  Ter- 
race, St  Joseph.  MO 
64503 


Dated   Dw  ember  4.  2002. 
Steven  1 1    '»  .mi^lu! 

Director.  Uffice  of  Sew  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
IFR  Doc.  02-32346  Filed  12-23-02:  8:45  ami 
majHO  cooc  4i6o-oi-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510.  520,  522,  and  524 

New  Animal  Drugs;  Change  of  Sfxjnsor 

AGENCY:  1  .Hnl  rtiul  iJlug  AdlUiiU.stidtioii. 


SUMMARY:  The  Food  and  Drug 

.'nil  lustration  (FDA)  is  amending  the 

animal  drug  regulations  to  reflect  a 

change  of  sponsor  for  25  approved  new 

animal  drug  applications  (NADAs)  from 

American  Cyanamid  to  Fort  Dodge 

Animal  Health. 

DATES:  This  rule  is  effective  December 

24. 200^ 

FOR  FURTHER  INFORMATION  CONTACT; 

Lonnif  W   Luther,  Cciiti':  :   ;  \  •  terinarj' 
Medicine  (HFV-104).  Food  and  Drug 
Administration.  7519  Standish  PI., 
Rockville,  MD  20855,  301-827-8549,  e- 
mail:  lliith<i^''       >    '  i  . 

SUPPLEMENTARY  INFORMATION:  American 
Cyanamid.  Division  of  American  Home 
Products.  P.O.  Box  1339,  Fort  Dodge,  lA 
50501,  has  informed  FDA  that  it  has 
transferred  ownership  of.  and  all  rights 
and  interest  in,  the  following  25 
approved  NADAs  to  Fort  Dodge  Animal 
Health.  Division  of  American  Cyanamid 
Co..  P.O.  Box  1339.  Fort  Dodge,  LA 
50501: 


NADA 
Numt>er 

Trade  Name 

006-084 

SULMET  Dnnking  Water 

Solution 

008-774 

SULMET  Solution  Injectable 

011-582 

VETAMOX  Soluble  Powrder 

011-644 

FELAC 

013-957 

S.E  Z  Dnnking  Water  6  25% 

015-160 

Sodium  Sulfachloropyrazine 

Solution 

03^-342 

PROBAN  Cythioate  Tablets  30 

mg 

033-606 

PROBAN  Oral  Liquid 

033-653 

S  E  Z   Dnnking  Water  Solution 

033-654 

S.E.Z  Oblets  15  g 

033-655 

S.E.Z  Intravenous  Solution 

047-033 

S.E.Z.  C-R  Oblets  15  g 

055-012 

AUREOMYCIN  Sulmel  Soluble 

Powder 

065-018 

AUREOMYCIN  Tablets  25  mg 

055-020 

AUREOMYCIN  Soluble  Powder 

055-039 

AUREOMYCIN  Soluble  Oblets 

065-071 

AUREOMYCIN  Soluble  Powder 

065-269 

POLYOTIC  Solutrte  Powder 

065-270 

POLYOTIC  Oblets 

065-313 

BACIFERM  So»ut)te  50. 

O65--M0 

AUREOMYCIN  Soluble  Powder 

Concentrate 

Jbb  441 

POLYOTIC  Soluble  Powder  Con- 

centrate 

122-271 

SULMET  Oblets 

122-272 

SULMET  Soluble  Powder 

Federal  Register  '  \'o!    fi".   No    24"  '  Tupsda\ .   December   24     2002    Rules  and  RegulatioTis 
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NADA 
Number 


Trade  Name 


140-844     TRAMISOL  Pour-On 

1 

Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  520.44, 
520.154c.  520.445a.  520.445b,  520.445c, 
520.530,  520.531,  520,2184.  520.2240a, 
520.2240b,  520.2260a,  520.2261a. 
520.2261b,  520.2345c,  520.2345d. 
522.940.  522.2240.  522.2260,  and 
524.1240  to  reflect  the  transfer  of 
ownership  and  to  reflect  current  format. 

Following  this  change  of  sponsorship, 
American  Cyanamid  is  no  longer  the 
sponsor  of  any  approved  application, 
.\ccordingly,  21  CFR  510.600(c)  is  being 
amended  to  remove  the  entries  for 
American  Cyanamid. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
use,  801-808. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Parts  520.  522,  and  524 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510,  520,  522,  and  524  are 
amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331.  351,  352, 
353,360b,  371,  379e. 

§510  600     [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  by 
removing  the  entry  for  "American 
Cyanamid"  and  in  the  table  in 
paragraph  (c)(2)  by  removing  the  entry 
Imp  ■'()l(i()42", 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authnritv:  21  U.S.C.  360b. 


§  520.44     [Amended] 

4   Section  520.44  Acetazolamide 
sodium  soluble  powder  is  amended  in 
paragraph  (b)  by  removing  "010042" 
and  by  adding  in  its  place  "053501". 

§520.1540     [Amended] 

5.  Section  520.154c  Bacitracin  zinc 
soluble  pov^der  is  amended  in  paragraph 
(b)  by  removing  "010042"  and  by 
adding  in  its  place  "053501". 

§520.4453     [Amended] 

6  Section  520.445a  Chlortetracycline 
bisulfate/ sulfamethazine  bisulfate 
soluble  powder  is  amended  in  paragraph 
(b)  by  removing  "010042"  and  by 
adding  in  its  place  "053501". 

§520  445b     [Amended] 

:.  hectiuii  52U.445b  Chlortetracycline 
powder  (chlortetracycline  hydrochloride 
or  chlortetracycline  bisulfate)  is 
amended  in  paragraphs  (b)  and 
(d)(4)(iii)(C)  by  removing  "010042"  and 
bv  adding  in  its  place  "053501". 

§  520.445c    [Amended] 

8.  Section  520.445c  Chlortetracycline 
tablets  and  boluses  is  amended  in 
paragraph  (b)  by  removing  "010042" 
and  by  adding  in  its  place  "053501". 

§520.530     [Amended] 

9.  Section  520.530  Cythioate  oral 
liquid  is  amended  in  paragraph  (b)  by 
removing  "010042"  and  by  adding  in  its 
place  "053501". 

§520  531     [Amended] 

iU.  Section  52U.531  Cythioate  tablets 
is  amended  in  paragraph  (b)  by 
removing  "010042"  and  by  adding  in  its 
place  "053501". 

§520.2184     [Amended] 

11.  Section  520.2184  Sodium 
sulfachloropyrazine  monohydrate  is 
amended  in  paragraph  (b)  by  removing 
"010042"  and  by  adding  in  its  place 
■•053501" 

§  520.2240a    [Amended] 

12.  Section  520.2240a 
Sulfaethoxypyridazine  drinking  wafer  is 
amended  in  paragraph  (c)  by  removing 
"010042  '  and  by  adding  in  its  place 
"053501". 

§520  2240b     [Amended] 

IJ.  Section  521)  JJ40b 
Sulfaethoxypyridazine  tablets  is 
amended  in  paragraph  (c)  by  removing 
•010042"  and  by  adding  in  its  place 
"053501". 

§  520.2260a     [Amended] 

14.  Section  520.22bUd  Sulfamethazine 
oblet,  tablet,  and  bolus  is  amended  in 
paragraph  (a)(1)  by  removing  "010042" 
and  by  adding  in  its  place  "053501". 


§520.22618      [Amenoeo; 

15.  Section  520.2261a  Sulfamethazine 
sodium  drinking  water  solution  is 
amended  in  paragraph  (a)  by  removing 

"010042"  and  by  adding  in  its  place 
"053501". 

§  520.2261b     [Amended" 

16.  Section  520.2261b  Sulfamethazine 
sodium  soluble  powder  is  amended  in 
paragraph  (a)  by  removing  "010042" 
and  by  adding  in  its  place  "053501". 

§520  2345c     'Amended' 

17.  section  5zu.zj4bc  Tetracycline 
boluses  is  amended  in  paragraph  (b)  in 
the  first  sentence  by  removing  "010042" 
and  by  adding  in  its  place  ""053501". 

§520  2345d     ^Amended] 

16.  tieuiiuii  3^.j^345d  Tetracycline 
hydrochloride  soluble  powder  is 
amended  in  paragraphs  (a)(3),  (d)(l)(iii). 
and  (d)(2)(iii)  by  removing  "010042" 
and  by  adding  in  its  place  "053501". 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

19.  The  auinority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 
§522.940     ;  Amended] 

20.  Section  522.940  Colloidal  ferric 
oxide  injection  is  amended  in  paragraph 
(c)(1)  by  removing  "010042  and 
017800"  and  by  adding  in  its  place 

"017800  and  053501", 

$522  2240     [Amended] 

Zl.  section  5zz,z240 
Sulfaethoxypyridazine  is  amended  in 
paragraph  (c)  by  removing  "010042" 
and  by  adding  in  its  place  "053501". 

§522  2260    [Amended] 

^^.  section  522.2260  Sulfamethazine 
injectable  solution  is  amended  in 
paragraph  (b)  by  removing  "010042" 

and  bv  addine  in  its  olace  ""053501". 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

23.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authoritv  ?i  V  'ir   Ifinb, 
§524,1240    [Amended; 

24.  Section  524,1240  Levamisole  is 
amended  in  paragraph  (b)  by  removing 
'"010042"  and  by  adding  in  its  place 
"053501". 


7K;r>») 
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Dated:  November  8.  2002. 
Steven  O.  Vaughn, 

Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  02-32345  Filed  12-23-02;  8:45  ami 

BILUNG  COOC  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Pan  520 

Oral  Dosage  Form  New  Animal  Drugs, 
Lmcomycin  Hydrochloride  SoluDle 
Powder 

AGENCY:  Food  and  Drug  Administration. 

ACTION:  Final  rule. 

bUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  abbreviated 
new  animal  drug  application  (ANADA) 
filed  by  Alpharma,  Inc.  The 
supplemental  ANADA  provides  for 
reducing  the  preslaughter  withdrawal 
time  to  zero  days  for  use  of  lincomycin 
soluble  powder  in  medicated  drinking 
water  for  swine. 

DATES:  This  rule  is  effective  December 
24.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jams  K.  Messunheimer.  Center  for 
Veterinary  Medicine  (HFV-130).  Food 
and  Drug  Administration.  7500  Standish 
PI..  Rockville,  MD  20855.  301-827- 
7578,  e-mail:  jmessenh@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  Alpharma. 
Inc.,  Oil.'  l.v  '  ,n     I'D   Box  1399. 

Fort  Lee.  N)  07024.  filed  a  supplement 
to  ANADA  200-189  for  Lincomycin 
(lincomycin  HCl)  Soluble  requesting  a 
reduction  in  the  preslaughter 
withdrawal  time  to  zero  days  for  use  of 
lincomycin  soluble  powder  in 
medicated  drinking  water  for  swine. 
The  supplemental  ANADA  is  approved 
as  of  September  19.  2002.  and  the 
regulations  are  amended  in  §  520.1263c 
(21  CFR  520.1263c)  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2){ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  between  9 


a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under 
§  25.33(a)(1)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  environmental  impact  statement  is 
required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  2 1  (IK  Part  5  Ji) 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  I'SC  360b. 

5  b20  t26Jc     I  Amended] 

2.  Section  520.1263c  Lincomycin 
hydrochloride  soluble  powder  is 
amended  in  paragraph  (d)(l)(iii)  by 
removing  "Nos.  046573  and  051259" 
and  by  adding  in  its  place  "No. 
051259". 

Dated;  December  5.  2002. 
Steven  D.  Vaughn, 

Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
|FR  Dor   02-3234.3  Filed  12-23-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  520  and  556 

Oral  Dosage  Form  New  Animal  Drugs; 
Flortenicol 

AGENCv.  i  i".ii  and  Drug  Administration. 

HHS 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADAJ  filed  by  Schering- 
Plough  Animal  Health  Corp.  The  NAD  A 
provides  for  use  of  a  florfenicol 
concentrate  solution  to  make  medicated 


drinking  water  for  administration  to 
swine  for  the  treatment  of  respiratory 
disease.  FDA  is  also  amending  the 
regulations  to  add  tolerances  for 
residues  of  florfenicol  in  edible  tissues 
fif  swine. 

DATES:  This  rule  is  effective  December 
24.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  foan 

(.,.  Liottli.iidt.  Ui'iitci  Un  \  L'teniuiry 
Medicine  (HFV-130).  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville,  MD  20855,  301-827-7571,  e- 
mail:  igotthar@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  Schering- 
riuugh  .\iuiual  Hualth  l.Dip.,  1095 
Morris  Ave..  Union.  NJ  07083,  filed 
NAD  A  141-206  for  NUFLOR 
(fiorfenicol)  2.3%  Concentrate  Solution 
used  to  make  medicated  drinking  water 
for  administration  to  swine  for  the 
treatment  of  respiratory  disease 
associated  with  several  bacterial 
pathogens.  The  NADA  is  approved  as  of 
September  4.  2002,  and  the  regulations 
are  amended  in  21  CFR  part  520  by 
adding  §  520.955  to  reflect  the  approval. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  addition,  the  regulations  are 
amended  in  21  CFR  556.283  to  establish 
tolerances  for  residues  of  florfenicol  in 
edible  tissues  of  treated  swine  and  to 
reflect  a  current  format. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.1  l(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)).  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning 
September  4.  2002. 

The  agency  has  determined  under  21 
CFR  25.33(dj(5)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
use.  801-808. 
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List  of  Subjects 

21  CFR  Part  520      • 

Animal  drugs. 
21  CFR  Part  556 

Animal  drugs.  Foods. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  520  and  556  are  amended  as 

fdUnws- 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citatuii!  lur  J.)  (FK 
[lart  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  520.955  is  added  to  read  as 
follows: 

§520.955     Flortenicol 

laj  Specifications.  Each  milliliter  (mL) 
contains  23  milligrams  (rag)  florfenicol. 

(b)  Sponsor.  See  No.  000061  in 
§  510.600(c)  of  this  chapter. 

(c)  Related  tolerances.  See  §  556.283 
of  this  chapter. 

(d)  Conditions  of  use  in  swine — (1) 
Amount.  Administer  in  drinking  water 
ad  libitum  at  400  mg  per  gallon  (100 
parts  per  million  (ppm))  for  5 
consecutive  days. 

(2)  Indications  for  use.  For  the 
treatment  of  swine  respiratory  disease 
(SRD)  associated  with  Actinobacillus 
pleuropneumoniae,  Pasteurella 
multocida.  Salmonella  choleraesuis  and 
Streptococcus  suis  Type  2 . 

(3)  Limitations.  Do  not  slaughter 
within  16  days  of  last  treatment   Fedoral 
law  restricts  this  drug  to  use  bv  or  on 
the  order  of  a  licensed  veterinarian 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

i.  The  authority  citation  for  21  CFR 
part  r>?,6  continues  to  read  as  follows: 

.\uthority:  21  U.S.C.  342.  360b,  371. 
4.  Section  556.283  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§556.283     Florfenicol. 

***** 

(b)  Tolerances— i'i)  Cattle— (i)  Liver 
(the  target  tissue).  The  tolerance  for 
florfenicol  amine  (the  marker  residue)  is 
3.7  parts  per  million  (ppm). 

(ii)  Muscle.  The  tolerance  for 
florfenicf)]  amine  (the  marker  residue)  is 
0.  j  ppm. 

(2)  Swine— [i]  Liver  (the  target  tissue). 
The  tolerance  for  parent  florfenicnl  (the 
marker  residue)  is  2.5  ppm. 


(ii)  Muscle.  The  tolerance  for  parent 
florfenicol  (the  marker  residue)  is  0.2 
ppm. 

Dated:  December  13.  2002. 
Stephen  F  Sundolf. 

Director,  Center  for  Veterinary  Medicine. 
(FR  Df>r  02-32341  Filed  12-23-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs: 
Oxytetracycllne  Injection 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Admini.siration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  abbreviated 
new  animal  drug  application  (ANADA) 
filed  by  Boehringer  Ingelheim 
Vetmedica,  Inc.  The  supplemental 
ANADA  provides  for  the  administration 
of  an  oxytetracycllne  injectable  solution 
to  lactating  dairy  cattle. 
DATES:  This  rule  is  effective  December 
24    2002 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
W.  Punderson.  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville.  MD  20855.  301-827-7570.  e- 
mail:  ipiinderl&rvw  fda  eov. 
SUPPLEMENTARY  INFORMATION: 
Boehrmper  Ingelheim  Vetmedica,  Inc., 
2621  North  Belt  Buy.,  St.  Joseph,  MO 
64506-2002.  filed  a  supplement  to 
approved  ANADA  200-008  that 
provides  for  the  use  of  BIO-MYCIN  200 
(oxvtetracycline  injection)  and  OXY- 
TET  200  {oxvtetracvcline  injection)  as 
treatments  for  various  bacterial  diseases 
in  cattle  and  swine.  The  supplemental 
ANADA  provides  for  the  administration 
of  these  oxytetracycllne  injectable 
solutions  to  lactating  dairy  cattle.  The 
supplemental  application  is  approved  as 
of  September  3.  2002,  and  the 
regulations  are  amended  in  21  CFR 
522. 1660  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  ,'il4-n(e){2)(ii).  a  summan,  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 


in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852,  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

list  of  Subjects  in  21  CFK  Par!  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary'  Medicine.  21 
CFR  part  522  is  amended  as  follows: 

PART  522-4MPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1,  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  l'  S.C  3fiOb. 

§522  1660     [Amenoea; 

2.  Section  522.1660  Oxytetracycline 
injection  is  amended  in  paragraph 
(d)(l)(iii)  by  removing  in  the  eighth 
sentence  "000010,  059130.  and  061623" 
and  adding  in  its  place "059130  and 
061623",  and  by  removing  in  the  ninth 
sentence  "For  sponsors"  and  adding  in 
its  place  "For  sponsors  000010. '. 

Dated:  December  4.  2002. 
Steven  D.  Vaughn, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
IFR  Doc.  02-32276  Filed  12-23-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pari  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Trenbolorve 
and  Estradiol 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 
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SUMMARY :  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by  ivy 
Laboratories,  Division  of  Ivy  Animal 
Health,  Inc:  The  ANADA  provides  for 
subcutaneous  use  of  an  implant 
containing  trenbolone  acetate  and 
estradiol  for  increased  rate  of  weight 
gain  and  improved  feed  efficiency  in 
fo»'dlot  heifers. 

DATES:  This  nile  is  effective  December 
24, 2002 

FOR  FURTHER  INfORMATlON  CONTACT: 
Harlan  |.  Howard,  Ccntt-r  for  Veterinary 
Medicine  (HFV-126).  Food  and  Drug 
Administration.  7500  Standish  PL. 
Rockville.  MD  20855.  301-827-0231. 
hhoward@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  Ivy 

Laboratories.  Division  of  Ivy  Animal 
Health,  Inc.,  8857  Bond  St..  Overland 
Park,  KS  66214,  filed  ANADA  200-346 
for  COMPONENT  TE-H  (140  milligrams 
(mg)  trenbolone  acetate  and  14  mg 
estradiol,  in  seven  pellets,  each  pellet 
containing  20  mg  of  trenbolone  acetate 
and  2  mg  of  estradiol)  for  increased  rate 
of  weight  gain  and  improved  feed 
efficiency  in  heifers  fed  in  confinement 
for  slaughter.  Ivy  Laboratories' 
COMPONENT  TE-H  is  approved  as  a 
generic  copy  of  Intervefs  REVALOR-H, 
approved  under  NADA  140-992.  The 
application  is  approved  as  of  September 
27.  2002.  and  the  regulations  are 
amended  in  21  CFR  522.2477  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  §  514.1  l(eM2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305^  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852,  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability," 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 


List  of  SubifLts  in  ^1  Ll-R  Fart  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

\  iil.o,nty:21  U.S.C.  360b. 

^^22  24'"     'Amended] 

^  ,>« ,  ;,,,w  .>^^.>:477  Trenbolone 
acetate  and  estradiol  is  amended  in 
paragraph  (b)(1)  by  adding  "(d)(2)(i)(A), 
(d)(2)(ii)(A).  (d)(2)(iii).  •  after 
"(d)(l)(iii).". 

Dated:  De<:ember  17.  2002. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
|FR  Dck:.  02-32342  Filed  12-23-02;  8:45  am) 
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D€PARTI«6NT  Of  THE  TREASURY 
♦nternal  ^vwu«  S«noce 

26  CFR  Pmri  1 

[TO  9030 ; 

WM  1S4S    AX2« 

Exciuston  o4  dtr  From  S«te  <v 
Exctvaog*  o4  ■  PrtncifMt  W»»^Bnc« 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
i>-w,. lions  relating  to  the  exclusion  of 
gain  from  the  sale  or  exchange  of  a 
taxpayer's  principal  residence.  These 
regulations  reflect  changes  to  the  law 
made  by  the  Taxpayer  Relief  Act  of 
1997.  as  amended  by  the  Internal 
Revenue  Service  Restructuring  and 
Reform  Act  of  1998. 

DATES:  Effective  Date:  These  regulations 
are  effective  December  24,  2002. 

Applicability  Date:  For  dates  of 
applicability,  see  §§1.121-1(0.  1121- 
2(c).  1.121-3(1).  1.121-4(1).  and  1.1398- 

fOR  FURTHER  INFORMATION  CONTACT:  Sara 

Pdige  Shepherd,  (202)  622-4960  (not  a 
tnll-frcp  numbor) 

SUPPLEMENTARY  INFORMATION: 

H,\i  kui  Diitid 

On  October  10.  2000.  the  IRS  and  the 
Treasury  Department  published  in  the 


Federal  Register  (65  FR  60136)  a  notice 
of  proposed  rulemaking  (REG-105235- 
99)  under  section  121  of  the  Internal 
Revenue  Code.  Comments  were 
specifically  requested  regarding  what 
circumstances  should  qualify  as 
unforeseen  for  purposes  of  the  reduced 
maximum  exclusion  under  section 
121(c).  Written  and  electronic 
comments  responding  to  the  notice  of 
proposed  rulemaking  were  received.  A 
public  hearing  was  held  on  |anuary  26. 
2001. 

After  considering  all  of  the  comments, 
the  proposed  regulations  are  adopted  as 
amended  by  this  Treasury  decision. 
Proposed  and  temporary  regulations 
regarding  the  reduced  maximum 
exclusion  are  also  puMishod  in  this 
issue  of  the  Federal  Register 

On  September  9,  2002,  the  IRS 
published  Notice  2002-60  (2002-36 
I.R.B.  482).  which  provides  that  certain 
taxpayers  affected  by  the  September  1 1 . 
2001,  terrorist  attacks  may  claim  a 
reduced  maximum  exclusion  for  a  sale 
or  exchange  of  the  taxpayer's  principal 
residence  by  reason  of  unforeseen 
circumstances. 

K\^«in<itM<i  »»d  SHiiMnar\  uf 
Cum  men  ts 

1 .  Exclusion  of  Gain  From  the  Sale  or 
Exchange  of  a  Principal  Residence 

Under  section  121  and  the  proposed 
regulations,  a  taxpayer  may  exclude  up 
to  $250,000  ($500,000  for  certain  joint 
returns)  of  gain  realized  on  the  sale  or 
exchange  of  the  taxpayers  principal 
residence  if  the  taxpayer  owned  and 
used  the  property  as  the  taxpayer's 
principal  residence  for  at  least  two  years 
during  the  five-year  period  ending  on 
the  date  of  the  sale  or  exchange. 

a.  Principal  Residence 

The  proposed  regulations  provide  that 
whether  property  is  used  by  the 
taxpayer  as  the  taxpayer's  residence, 
and  whether  the  property  is  used  as  the 
taxpayer's  principal  residence,  depends 
upon  all  the  facts  and  circumstances. 
The  proposed  regulations  further 
priiv  ill.  ih  i!  if  I  iixpayer  alternates 
b«iuM.  II  tu     j.p  jerties.  the  property 
that  the  taxpayer  uses  a  majority  of  the 
time  during  the  year  will  ordinarily  be 
considered  the  taxpayer's  principal 
residence. 

Commentators  requested  a  bright  line 
test  or  a  list  of  factors  to  identify  a 
property  as  the  taxpayer's  principal 
residence  in  the  case  of  a  taxpayer  with 
multiple  residences.  Other 
commentators  questioned  whether  the 
property  that  a  taxpayer  uses  a  majority 
of  the  time  during  the  year  should 
generally  be  considered  the  taxpayer's 
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principal  residence,  arguing  that  the 

determindtion  of  the  taxpayer's 
principal  residence  .should  be  judged  on 
a  day-by-day,  rather  than  a  vear-b\  -vear. 
basis. 

The  final  regulations  continue  to 
priivide  that  the  residence  thai  the 
taxpayer  uses  a  majont\  of  the  time 
during  the  year  will  ordinarily  be 
considered  the  taxpayers  principal 
residence.  However,  this  test  is  not 
dispositive.  The  final  rt-guiations  also 
include  a  nonexclusive  list  of  factors 
that  are  relevant  in  identifying  a 
[>roperty  as  a  taxpayers  principal 
residence. 

b.  Vacant  Land 

Commentators  requested  clarificatiun 
of  the  circumstances  in  which  vacant 

laiiii  ■viirrMuruimi;  d  ri"-!iientidi  '■triii  ture 

WOliiil   \>i-  tli'.iteil  d.^  [!dr',  >if  tile  leMiieiii  e 

for  purposes  of  section  121.  Several 
commentators  maintained  that  a 
taxpayer  who  sells  vacant  land  should 
be  entitled  to  the  section  121  exclusion 
if  the  taxpayer  used  the  vacant  land  in 
conjunction  with  a  dwelling  unit  as  the 
taxpayer's  principal  residence  for  at 
least  two  years. 

Under  section  1034  and  former 
section  121,  a  sale  of  vacant  land  that 
did  not  include  a  dwelling  unit  did  not 
qualify  as  a  sale  of  the  taxpayer's 
residence.  See  Rev.  Rul.  56-420  (1956- 
2  C.B.  519);  Rev.  Rul.  83-50  (1983-1 
C.B.  41);  O'Banv.  Commissioner,  44 
T.C.  501  (1965);  Roy  v.  Commissioner, 
T.C.  Memo.  1995-23;  Hale  v. 
Commissioner,  T.C.  Memo.  1982-527, 
However,  if  the  sale  of  vacant  land  was 
one  of  a  series  of  transactions  that 
included  the  sale  of  the  house,  and  the 
series  of  transactions  all  occurred 
during  the  replacement  period  provided 
by  section  1034  (two  years  before  or 
after  the  date  of  the  taxpayer's  purchase 
of  a  replacement  residence),  the  sale  of 
vacant  land  and  the  sale  of  the  house 
were  treated  as  one  sale.  See  Bogley  v. 
Commissioner.  263  F.2d  746  {4th  Cir 
1959):  Rev.  Rul.  76-541  (1976-2  C.B 
246). 

Consequently,  the  final  regulations 
provide  that  section  121  applies  to  the 
sale  or  exchange  of  vacant  land  that  the 
taxpayer  has  owned  and  used  as  part  of 
the  taxpayer's  principal  residence  if  the 
sale  or  exchange  of  the  dwelling  unit 
occurs  within  two  years  before  or  after 
the  sale  or  exchange  of  the  vacant  land 
The  vacant  land  must  be  adjacent  to 
land  containing  the  dwelling  unit  and 
the  sale  or  exchange  of  the  vacant  land 
must  otherwise  satisfy  the  requirements 
of  section  121. 

For  purposes  of  sections  121(b)(1)  and 
(2)  (regarding  the  maximum  limitation 
amount  of  the  section  121  exclusion). 


sales  or  exchanges  of  the  dwelling  unit 

and  vacant  land  are  treated  as  one  sale 
or  exchange  Therefore,  only  one 
maMmum  limitation  amount  of 
,S250,000  (SSOU.OOO  for  certain  joint 
returns)  applies  to  the  combined  sales  or 
exchanges  of  the  vac:ant  land  and 
dwelling  unit,  hi  applying  the 
maximum  limitation  amount  to  sales  or 
exchanges  that  occur  in  different  taxable 
\ears.  gain  from  the  sale  or  exchange  of 
the  dwelling  unit,  up  to  the  maximum 
limitation  amount  under  section 
121(b)(1)  or  (2),  is  excluded  first,  and 
each  spouse  is  treated  as  exc:luding  one- 
half  of  the  gam  from  a  sale  or  exchange 
to  which  section  121(b)(2)(A)  and 
t*  1.121-2(a)(3)(i)(relating  to  the 
limitation  for  certain  joint  returns) 
apply  Sales  or  exchanges  of  the 
dwelling  unit  and  adjacent  vacant  land 
in  separate  transactions  are  disregarded 
in  applying  section  121(b)(3)  (restricting 
the  application  of  section  121  to  only  1 
sale  or  exchange  every  2  years)  to  each 
other  but  are  taken  into  account  as  a  sale 
or  exchange  of  a  principal  residence  on 
the  date  of  each  transaction  in  applying 
section  121(b)(3)  to  that  transaction  and 
the  sale  or  exchange  of  any  other 
principal  residence. 

2.  Use  as  a  Principal  Residence 

a.  Occupancy  Requirement 

Numerous  commentators  asserted  that 
the  two-year  use  requirement  of  section 
121  should  not  require  actual 
occupancy.  Instead,  they  argued  for  a 
facts  and  circumstances  test  similar  to 
the  test  employed  under  section  1034. 
Under  that  test,  a  taxpayer's  non- 
occupancv  of  a  residence  would  count 
as  use  if  the  taxpayer  did  not  intend  to 
abandon  the  property  as  the  taxpayer's 
principal  residence.  The  final 
regulations  do  not  adopt  this  suggestion 
because  it  is  inconsistent  with  the 
statutory  approach  under  section  121  of 
aggregating  periods  of  use  over  a  five- 
year  period,  and  with  the  legislative 
history  that  provides  that  "a  taxpayer 
must  have  owned  the  residence  and 
occupied  it  as  a  principal  residence  for 
at  least  two  of  the  five  years  prior  to  the 
sale  or  exchange."  See  H.R.  Rep.  No. 
148.  105th  Cong.,.  1st  Sess.  348  (1997), 
1997_4  (Vol.  1)  C.B.  319.  670:  S.  Rep. 
No.  33,  105th  Cong.,  1st  Sess.  37  (1997), 
T997_4  (Vol.  2)  C.B.  1067,  1117:  H.R. 
Conf.  Rep.  No.  220.  105th  Cong.,  1st 
Sess.  386  (1997),  1997-4  (Vol.  2)  C.B. 
1457. 1856. 

Commentators  proposed  a  special 
exception  to  the  occupancy  requirement 
for  taxpayers  who  are  absent  from  the 
home  for  an  extended  period  of  time 
due  to  employment  but  have  not 
purchased  a  replacement  residence. 


Other  commentators  suggested  that 
members  of  the  uniformed  services  and 
the  United  States  Foreign  Service 
should  be  accorded  a  special  exception 
because  they  are  often  away  from  home 
for  extended  periods  of  time.  A 
commentator  also  requested  that  the 
home  daycare  industry  be  exempted 
from  the  occupancy  requirement 
because  calculating  the  days  of  actual 
occupancy  presents  a  particular 
difficulty  for  home  daycare  providers 
who  often  use  the  same  space  for 
residential  and  business  purposes. 

The  final  regulations  do  not  adopt 
these  comments  because  there  is  no 
specific  authority  under  section  121  to 
provide  exceptions  to  the  use 
requirement  except  in  the  cases  of 
property  of  a  deceased  spouse  (section 
121(d)(2)),  property  of  a  former  spouse 
(section  121(d)(3)(B)).  and  out-of- 
residence  care  (section  121(d)(7)). 
Moreover,  section  1034  contained  a 
special  rule  for  members  of  the  Armed 
Forces,  which  Congress  did  not  include 
in  enacting  section  121. 

b.  Short  Temporary  Absences 

Commentators  requested  that  the 
regulations  specify  a  maximum  period 
of  time  that  would  constitute  a  short 
temporary'  absence  from  the  residence 
and  be  considered  use  for  purposes  of 
satisfying  the  two-year  use  requirement. 
One  commentator  suggested  that 
periods  of  up  to  five  years  away  from 
home  due  to  international  employment 
assignments  should  be  considered  short 
temporary  absences. 

Because  the  determination  of  whether 
an  absence  is  short  and  temporar>' 
depends  on  the  facts  and  circumstances, 
the  final  regulations  do  not  adopt  these 
suggestions. 

c.  Property  Used  in  Part  as  a  Principal 
Residence 

The  proposed  regulations  provide  that 
if  a  taxpayer  satisfies  the  use 
requirement  with  respect  to  only  a 
portion  of  the  property  sold  or 
exchanged,  section  121  will  apply  only 
to  the  gain  allocable  to  that  portion. 
Thus,  if  the  residence  was  used  partially 
for  residential  purposes  and  partially  for 
business  purposes  (mixed-use  property), 
only  that  part  of  the  gain  allocable  to  the 
residential  portion  is  excludable  under 
section  121. 

Under  section  121(d)(6).  the  exclusion 
does  not  apply  to  so  much  of  the  gain 
from  the  sale  of  the  property  as  does  not 
exceed  depreciation  attributable  to 
periods  after  May  6,  1997. 
Commentators  suggested  that  the 
enactment  of  section  121(d)(6) 
illustrates  legislative  intent  to  eliminate 
the  allocation  requirement  for  mixed- 
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use  property  that  existed  under  prior 
law. 

The  IRS  and  Treasury  Department 
have  reconsidered  the  allr)c.ation  rules  of 
the  proposed  regulations.  The  final 
regulations  provide  that  section  121  will 
not  apply  to  the  gain  allocable  to  any 
portion  of  property  sold  or  exchanged 
with  respect  to  which  a  taxpayer  does 
not  satisfy  the  use  requirement  if  the 
non-residential  portion  is  separate  from 
the  dwelling  unit.  Additionally,  if  the 
depret;iation  for  periods  after  May  6. 
1997,  attributable  to  the  non-residential 
portion  of  the  property  exceeds  the  gain 
allocable  to  the  non-residential  portion 
of  the  property,  the  excess  will  not 
reduce  the  section  121  exclusion 
applicable  to  gain  allocable  to  the 
residential  portion  of  the  property  No 
alUM:ation  of  gain  is  required  if  both  the 
residential  and  non-residential  portions 
of  the  property  are  within  the  same 
dwelling  unit,  however,  section  121  will 
not  apply  to  the  gain  to  the  extent  of  any 
post-May  6.  1997.  deprei:iation 
adjustments.  The  final  regulations 
provide  that  the  term  dwelling  unit  has 
the  .same  meaning  as  in  section 
2H0A(f)(l).  but  does  not  include 
appurtenant  structures  or  other 
property. 

A  commentator  asked  for  clarification 
regarding  how  to  all<K;ate  the  basis  and 
the  amount  realized  under  the 
all(K:ati(m  rules  btstween  the  portions  of 
the  property  used  for  business  and 
residential  purposes.  The  commentator 
suggested  that  the  regulations  should 
require  allocation  on  the  same  basis 
used  to  determine  previous  depreciation 
deductions.  The  regulations  adopt  this 
comment  and  provide  that  the  taxpayer 
must  use  the  same  method  to  allocate 
the  basis  and  the  amount  realized 
between  the  business  and  residential 
portions  of  the  property  as  the  taxpayer 
used  to  allocate  the  basis  for  purposes 
of  depreciation,  if  applicable. 

3.  Ownership  by  Trusts 

('ommentators  suggested  that  the 
regulations  adopt  the  holdings  of  Rev. 
Rul.  66-159  (1966-1  C.B.  162)  and  Rev. 
Rul.  85-45  (1985-1  C.B.  183)  regarding 
treatment  of  sales  of  property  by  «:ertain 
trusts.  Rev.  Rul.  66-159  holds  that,  in 
cases  in  which  the  grantor  is  treated  as 
the  owner  of  the  entire  trust  under 
se<-.tions  676  and  671,  gain  realized  from 
the  sale  of  trust  property  used  by  the 
grantor  as  the  grantor's  principal 
residence  qualifies  under  section  1034 
for  the  rollover  of  gain  into  a 
replacement  residence.  Because  the 
grantor  is  treated  as  the  owner  of  the 
entire  trust,  the  sale  by  the  trust  will  be 
treated  for  federal  income  tax  purposes 
as  if  made  by  the  grantor. 


Rev.  Rul.  85-45  holds  that,  in  i,a..L-  i;i 
which  the  beneficiary  of  a  trust  is 
treated  as  the  owner  of  the  entire  trust 
under  sections  678  and  671.  gain 
realized  from  the  sale  of  trust  property 
used  by  the  beneficiary  as  the 
beneficiary's  principal  residence 
qualifies  for  the  one-time  exclusion  of 
gain  from  the  sale  of  a  residence  under 
former  section  121.  For  the  period  that 
the  beneficiary  is  treated  as  the  owner 
of  the  entire  trust,  the  beneficiary  will 
be  treated  as  owning  the  property  for 
section  121  purposes,  and  the  sale  by 
the  trust  will  be  treated  for  federal 
income  tax  purposes  as  if  made  by  the 
beneficiary 

The  final  regulations  adopt  these 
suggestions  and  provide  that,  if  a 
residence  is  held  by  a  trust,  a  taxpayer 
is  treattKi  as  the  owner  and  the  seller  of 
the  residence  during  the  period  that  the 
taxpayer  is  treated  as  the  owner  of  the 
trust  or  the  portion  of  the  trust  that 
includes  the  residence  under  sections 
671  through  679.  The  regulations 
provide  similar  treatment  for  certain 
single-owner  entities. 

4.  Dollar  Limitations  Applicable  to 
Jointly  Owned  Property 

Commentators  requested  further 
clarification  of  the  application  of  the 
dollar  limitations  of  section  121(b)  to 
ncm-married  taxpayers  who  are  joint 
owners  of  a  residence.  In  response,  the 
final  regulations  provide  that  each 
unmarried  taxpayer  who  jointly  owns  a 
principal  residence  may  be  eligible  to 
exclude  from  gross  income  up  to 
$250,000  of  gain  that  is  attributable  to 
each  taxpayer's  interest  in  the  property. 

5.  Reduced  Maximum  Exclusion 

Section  121(c)  provides  an  exclusion 
of  gain  in  a  reduced  maximum  amount 
for  taxpayers  who  have  owned  or  used 
a  principal  residence  for  less  than  two 
of  the  five  years  preceding  the  sale  or 
exchange  or  who  have  excluded  gain 
from  another  sale  or  exchange  during 
the  last  two  years.  Taxpayers  who  fail  to 
meet  any  of  these  conditions  may 
qualify  for  the  reduced  maximum 
exclusion  if  the  sale  or  exchange  is  by 
reason  of  a  change  in  place  of 
employment,  health,  or  unforeseen 
circumstances. 

The  prop<ised  regulations  explain  the 
general  rule  and  the  computation  of  the 
reduced  maximum  exclusion  but  do  not 
provide  rules  clarifying  what  is  a  sale  or 
,  exchange  by  reason  of  a  change  in  place 
of  employment,  health,  or  unforeseen 
circumstances.  Comments  were 
requested  regarding  what  circumstances 
should  qualify  as  unforeseen.  Because 
the  rules  formulated  in  response  to  the 
comments  are  extensive,  the  IRS  and 


;    liury  Department  have  concluded 
that  it  is  appropriate  to  publish 
proposed  and  temporary  regulations  to 
provide  the  public  with  adequate  notice 
and  opportunity  to  comment.  These 
proposed  and  temporary  regulations  are 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  The  final  regulations 
provide  guidance  regarding  the 
computation  of  the  reduced  maximum 
exclusion. 

6.  Property  of  Deceased  Spouse 

Commentators  suggested  that  the 
regulations  allow  a  surviving  spouse  to 
exclude  up  to  $500,000  of  gain  if  the 
sale  or  exchange  of  the  marital  home 
occurs  within  one  year  of  the  death  of 
the  decedent  spouse  and  the 
requirements  of  section  121  are 
otherwise  met.  Under  section  121(b)(2), 
the  $500,000  exclusion  is  only  available 
to  spouses  who  file  a  joint  return.  A 
surviving  spouse  is  eligible  to  file  a  joint 
return  with  the  decedent  spouse  only 
for  the  year  of  the  decedent  spouse's 
death.  Therefore,  the  final  regulations 
do  not  adopt  this  suggestion. 

Commentators  also  requested 
clarification  regarding  the  computation 
of  basis  and  gain  for  surviving  spouses. 
They  asked  for  guidance  regarding  the 
advantages  of  titling  the  marital  home  in 
the  names  of  both  spouses  so  that  a 
surviving  spouse  can  obtain  a  step-up  in 
basis  and,  consequently,  realize  less 
gain  from  the  disposition  of  the  marital 
home.  Be<:ause  the  rules  regarding  the 
computation  of  basis  and  gain  are 
outside  the  scope  of  these  regulations, 
the  final  regulations  do  not  address 
these  issues. 

7  Partial  Interests 

Commentators  suggested  that  the 
regulations  clarify  that  a  taxpayer  who 
sells  a  partial  interest  in  the  taxpayer's 
principal  residence  and  more  than  two 
years  later  sells  the  remaining  interest  in 
the  same  property  is  entitled  to  use  up 
to  the  full  exclusion  for  each  sale. 

The  final  regulations  provide  that  a 
taxpayer  may  exclude  gain  from  the  sale 
or  exchange  of  partial  interests  (other 
than  interests  remaining  after  the  sale  or 
exchange  of  a  remainder  interest)  in  the 
taxpayer's  principal  residence  if  the 
interest  sold  or  exchanged  includes  an 
interest  in  the  dwelling  unit. 

However,  the  IRS  and  Treasury 
Department  believe  that  allowing  more 
than  the  maximum  limitation  amount 
with  respect  to  the  same  principal 
residence  is  contrary  to  the  language 
and  intent  of  section  121.  Therefore, 
only  one  maximum  limitation  amount 
of  $250,000  ($500,000  for  certain  joint 
returns)  applies  to  the  combined  sales  or 
exchanges  of  partial  interests. 
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In  this  regard,  for  purposes  of 
determining  the  maximum  limitation 
amount  under  section  121(b)(1)  and  (2) 
the  sales  or  exchanges  of  partial 
interests  in  the  same  principal  residence 
are  treated  as  one  sale  or  exchange  In 
applying  the  maximum  limitation 
amount  to  sales  or  exchanges  that  oc;c:ur 
in  different  taxable  years,  a  taxpayer 
may  exclude  gain  from  the  first  sale  or 
exchange  of  a  partial  interest  up  to  the 
taxpayer's  full  maximum  limitation 
amount  and  mav  exclude  gain  from  the 
sale  or  exchange  of  any  other  partial 
interest  in  the  same  principal  residence 
to  the  extent  of  any  remaining 
maximum  limitation  amount,  and  each 
■^pouse  is  treated  as  excluding  one-half 
'  4  the  gain  from  a  sale  or  exchange  to 
which  section  121(b)(2)(A)  and  §  1.121- 
2(a)(3)(i)  (relating  to  the  limitation  for 
certain  joint  returns)  apply. 

For  purposes  of  applving  section 
121(b)(3)  (restricting  the  application  of 
section  121  to  only  1  sale  or  exchange 
every  2  years),  each  sale  or  exchange  of 
a  partial  interest  is  disregarded  with 
respect  to  other  sales  or  exchanges  of 
partial  interests  in  the  same  principal 
residence,  but  is  taken  into  account  as 
of  the  date  of  the  sale  or  exchange  in 
applying  section  121(b)(3)  to  that  sale  or 
exchange  and  the  sale  or  exchange  of 
any  other  principal  residence. 

8.  Elections  Under  Sections  121(d)(8) 
and  (f) 

^Commentators  asked  for  clarification 
regarding  when  a  taxpayer  may  make  or 
revoke  an  election  under  section 
121(d)(8)  (election  to  have  the  section 
121  exclusion  apply  to  a  sale  or 
exchange  of  a  remainder  interest  in  the 
taxpayer's  principal  residence)  or 
section  121(f)  (electiori  to  have  the 
section  121  exclusion  not  apply  to  a  sale 
or  exchange  of  the  taxpayer's  principal 
residence).  The  final  regulations  adopt 
and  clarify  the  provisions  of  the 
proposed  regulations  and  provide  that  a 
taxpayer  may  make  or  revoke  either 
election  at  any  time  before  the 
expiration  of  a  three-year  period 
beginning  on  the  last  date  prescribed  by 
law  (determined  without  regard  to 
extensions)  for  the  filing  of  the  return 
for  the  taxable  year  in  which  the  sale  or 
exchange  occurred. 

9.  Reporting  Sales  or  Exchanges 

Commentators  recommended  the 
creation  of  a  form  for  taxpayers  to  use 
to  report  the  sale  or  exchange  of  a 
principal  residence  even  if  the  gain  is 
entirely  excludable  under  section  121. 
The  final  regulations  do  not  adopt  this 
suggestion  because,  unlike  sales  or 
exchanges  under  section  1034,  no  tax 
attributes  of  the  sold  residence  carry 


over  to  a  new  residence.  Therefore  the 
reporting  of  excluded  gain  is 
unnecessary  and  would  he  unduly 
burdensome  for  taxpayers 

10.  Election  To  Apply  Regulations 
Retroactively 

The  regulations  provide  that 
taxpayers  who  would  otherwise  qualif>' 
under  the  provisions  of  §§  1.121-1 
through  1121-4  of  the  final  regulations 
to  exclude  gain  from  a  sale  or  exchange 
before  the  effective  date  of  the 
regulations  but  on  or  after  May  7,  1997. 
may  elect  to  apply  the  provisions  of  the 
final  regulations  for  any  years  for  which 
the  period  of  limitation  under  section 
b511  has  not  expired.  A  taxpayer  may 
make  the  election  by  filing  a  return  for 
the  taxable  year  of  the  sale  or  exchange 
that  does  not  include  the  gain  from  the 
sale  or  exchange  of  the  taxpayer's 
principal  residence  in  the  taxpayer's 
gross  income.  Taxpayers  who  have  filed 
a  return  for  the  taxable  year  of  the  sale 
or  exchange  ma\  elect  to  apply  the 
provisions  of  the  final  regulations  for 
any  years  for  which  the  period  of 
limitation  under  section  6511  has  not 
expired  h\  filing  an  amended  return. 

1 1 .  Audit  Protection 

The  regulations  provide  that  the  IRS 
will  not  challenge  a  taxpayer's  position 
that  a  sale  or  exchange  before  the 
effective  date  of  these  regulations  but  on 
or  after  May  7,  1997,  qualifies  for  the 
section  121  exclusion  if  the  taxpayer  has 
made  a  reasonable,  good  faith  effort  to 
comply  with  the  requirements  of  section 
121.  Compliance  with  the  provisions  of 
the  proposed  regulations  that  preceded 
these  final  regulations  generally  will  be 
considered  a  reasonable,  good  faith 
effort. 

12.  Section  121  Exclusion  in 
Individuals'  Title  11  Cases 

The  regulations  provide  that  the 
bankruptcy  estate  of  an  individual  in  a 
chapter  7  or  1 1  bankruptcy  case  under 
title  11  of  the  United  States  Code 
succeeds  to  and  takes  into  account  the 
individual's  section  121  exclusion  if  the 
individual  satisfies  the  requirements  of 
section  121.  Although  the  effective  date 
for  this  provision  is  on  or  after 
publication  of  final  regulations  in  the 
Federal  Register,  in  view  of  the  IRS's 
acquiescence  in  the  case  of  Internal 
Revenue  Ser\'ice  v.  Waldschmidt  (In  re 
Bradley).  222  BR.  313  (M.D.  Tenn. 
1998),  AOD  CC-1999-009  (August  30, 
1999).  and  Chief  Counsel  Notice 
(35)000-162  (August  10.  1999).  the  IRS 
will  not  challenge  a  position  taken  prior 
to  the  effective  date  of  these  regulations 
that  a  bankruptcy  estate  may  use  the 
section  121  exclusion  if  the  debtor 


would  otherwise  ^u;  ?!)  the  section  121 
requirements. 

13.  Effective  Date 

These  regulations  apply  to  sales  or 
exchanges  on  or  after  December  24, 
2002. 

Spec  lal  Analyse*. 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Sara  Paige  Shepherd, 
Office  of  Associate  Chief  Counsel 
(Income  Tax  and  Accounting).  However, 
other  personnel  from  the  IRS  and  the 
Treasury  Department  participated  in  the 
development  of  the  regulations. 

List  of  Subjects  in  2h  (  F  K  Part  l 

Income  taxes.  Reporting  and 

rernrdkeeping  requirement.. 

Amendments  to  the  Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PARTI— INCOME  TAXES 

Paragraph  1   The  authority  citation 
for  part  1  IS  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *    * 

Section  1.1398-3  also  issued  under  26 
U.S.C.  1398(g)  *    *    * 

Par.  2.  Sections  1,121-1,  1.121-2, 
1,121-3  and  1.121-4  are  revised  to  read 
as  follows: 

§  1  121-1     Fxciusion  ot  gair^  t^orr  sate  o^ 
excliange  of  a  pri.-icipa'  resiOence 

^a,  Ir,  gtneral.  Sect.,.;,  .^1  j,;  jvidec 
that,  under  certain  circumstances,  gross 
income  does  not  include  gain  realized 
on  the  sale  or  exchange  of  property  that 
was  owned  and  uR»>d  b>  a  taxpayer  as 
the  taxpayers  principal  residence. 
Subject  to  the  ctljer  provisions  of 


7H;i()2  h-(I.T.ii   K.-isi(;r/Vol.  67.  No.  247/T 


[).•(  t'Mihfi   J4,  ICiw.:    Ki 


i!li  >I1^ 


sectiun  1^1.  a  tdxpayer  may  exciude 
gain  only  if,  during  the  5-year  period 
ending  on  the  date  of  the  sale  or 
exchange,  the  taxpayer  owned  and  used 
the  property  as  the  taxpayer's  principal 
residence  for  periods  aggregating  2  years 
or  more. 

(b)  Residence— {1)  In  general. 
Whether  property  is  u.sed  by  the 
taxpayer  as  the  taxpayer's  residence 
depends  upon  all  the  facts  and 
circumstances.  A  property  used  by  the 
taxpayer  as  the  taxpayer's  residence 
may  include  a  housebt)at,  a  house 
trailer,  or  the  house  or  apartment  that 
the  taxpayer  is  entitled  to  occupy  as  a 
tenant-stockholder  in  a  cooperative 
housing  corporation  (as  those  terms  are 
defined  in  section  216(b)(1)  and  (2)). 
Property  used  by  the  taxpayer  as  the 
taxpayer's  residence  does  not  include 
personal  property  that  is  not  a  fixture 
under  local  law. 

(2)  Principal  residence.  In  the  case  of 
a  taxpayer  using  more  than  one  property 
as  a  residence,  whether  property  is  used 
by  the  taxpayer  as  the  taxpayer's 
principal  residence  depends  upon  all 
the  facts  and  circumstances.  If  a 
taxpayer  alternates  between  2 
properties,  using  each  as  a  residence  for 
successive  periods  of  time,  the  property 
that  the  taxpayer  uses  a  majority  of  the 
time  during  the  year  ordinarily  will  be 
considered  the  taxpayer's  principal 
residence.  In  addition  to  the  taxpayer's 
use  of  the  property,  relevant  factors  in 
determining  a  taxpayer's  principal 
residence,  include,  but  are  not  limited 
to— 

(i)  The  taxpayer's  place  of 
employment; 

(ii)  The  principal  place  of  abode  of  the 
taxpayer's  family  members; 

(iii)  The  address  listed  on  the 
taxpayer's  federal  and  state  tax  returns, 
driver's  license,  automobile  registration, 
and  voter  registration  card; 

(iv)  The  taxpayer's  mailing  address  for 
bills  and  correspondence; 

(v)  The  location  of  the  taxpayer's 
hanks;  and 

(vi)  The  location  of  religious 
organizations  and  recreational  clubs 
with  which  the  taxpayer  is  affiliated. 

(3)  Vacant  land — (i)  In  general.  The 
sale  or  exchange  of  vacant  land  is  not 
a  sale  or  exchange  of  the  taxpayer's 
principal  residence  unless — 

(A)  The  vacant  land  is  adjacent  to 
land  containing  the  dwelling  unit  of  the 
taxpayers  principal  residence; 

(B)  The  taxpayer  owned  and  used  the 
vacant  land  as  part  of  the  taxpayer's 
principal  residence; 

(C)  The  taxpayer  sells  or  exchanges 
the  dwelling  unit  in  a  sale  or  exchange 
that  meets  the  requirements  of  section 
121  within  2  years  before  or  2  years  after 


the  date  of  the  sale  or  exchange  of  the 
vacant  land;  and 

(D)  The  requirements  of  section  121 
have  otherwise  been  met  with  respect  to 
the  vacant  land. 

(ii)  Limitations — (A)  Maximum 
limitation  amount.  For  purposes  of 
section  121(b)(1)  and  (2)  (relating  to  the 
maximum  limitation  amount  of  the 
section  121  exclusion),  the  sale  or 
exchange  of  the  dwelling  unit  and  the 
vacant  land  are  treated  as  one  sale  or 
exchange.  Therefore,  only  one 
maximum  limitation  amount  of 
$250,000  ($500,000  for  certain  joint 
returns)  applies  to  the  combined  sales  or 
exchanges  of  vacant  land  and  the 
dwelling  unit.  In  applying  the 
maximum  limitation  amount  to  sales  or 
exchanges  that  occur  in  different  taxable 
years,  gain  from  the  sale  or  exchange  of 
the  dwelling  unit,  up  to  the  maximum 
limitation  amount  under  section 
121(b)(1)  or  (2),  is  excluded  first  and 
each  spouse  is  treated  as  excluding  one- 
half  of  the  gain  from  a  sale  or  exchange 
to  which  section  121(b)(2)(A)  and 
§  1.121-2(a)(3)(i)  (relating  to  the 
limitation  for  certain  joint  returns) 
apply. 

(B)  Sale  or  exchange  of  more  than  one 
principal  residence  in  2-year  period.  If 

a  dwelling  unit  and  vacant  land  are  sold 
or  exchanged  in  separate  transactions 
that  qualify  for  the  section  121 
exclusion  under  this  paragraph  (b)(3), 
each  of  the  transactions  is  disregarded 
in  applying  section  121(b)(3)  (restricting 
the  application  of  section  121  to  only  1 
sale  or  exchange  every  2  years)  to  the 
other  transactions  but  is  taken  into 
account  as  a  sale  or  exchange  of  a 
principal  residence  on  the  date  of  the 
transaction  in  applying  section  121(b)(3) 
to  that  transaction  and  the  sale  or 
exchange  of  any  other  principal 
residence. 

(C)  Sale  or  exchange  of  vacant  land 
before  dwelling  unit.  If  the  sale  or 
exchange  of  the  dwelling  unit  occurs  in 
a  later  taxable  year  than  the  sale  or 
exchange  of  the  vacant  land  and  after 
the  date  prescribed  by  law  (including 
extensions)  for  the  filing  of  the  return 
for  the  taxable  year  of  the  sale  or 
exchange  of  the  vacant  land,  any  gain 
from  the  sale  or  exchange  of  the  vacant 
land  must  be  treated  as  taxable  on  the 
taxpayer's  return  for  the  taxable  year  of 
the  saile  or  exchange  of  the  vacant  land. 
If  the  taxpayer  has  reported  gain  from 
the  sale  or  exchange  of  the  vacant  land 
as  taxable,  after  satisfying  the 
requirements  of  this  paragraph  (b)(3)  the 
taxpayer  may  claim  the  section  121 
exclusion  with  regard  to  the  sale  or 
exchange  of  the  vacant  land  (for  any 
period  for  which  the  period  of 


limitation  under  section  6511  has  not 
expired)  by  filing  an  amended  return. 
(4)  £xa/np/es.  The  provisions  of  this 
paragraph  (b)  are  illustrated  by  the 
following  examples: 

Example  1  Taxpayer  A  owns  2  residences, 
one  in  New  York  and  one  in  Florida.  From 
1999  through  2004.  he  lives  in  the  New  York 
residence  for  7  months  and  the  Florida 
residence  for  5  months  of  each  year.  In  the 
absence  of  facts  and  circumstances  indicating 
otherwise,  the  New  York  residence  is  A's 
principal  residence.  A  would  be  eligible  for 
the  section  121  exclusion  of  gain  from  the 
sale  or  exchange  of  the  New  York  residence, 
but  not  the  Florida  residence. 

Example  2.  Taxpayer  B  owns  2  residences, 
one  in  Virginia  and  one  in  Maine.  During 
1999  and  2000.  she  lives  in  the  Virginia 
residence.  During  2001  and  2002,  she  lives  in 
the  Maine  residence.  During  2003,  she  lives 
in  the  Virginia  residence.  B's  principal 
residence  during  1999.  2000,  and  2003  is  the 
Virginia  residence.  B's  principal  residence 
during  2001  and  2002  is  the  Maine  residence. 
B  would  be  eligible  for  the  121  exclusion  of 
gain  from  the  sale  or  exchange  of  either 
residence  (but  nut  both)  during  2003. 

Example  3.  In  1991  Taxpayer  C  buys 
property  consisting  of  a  house  and  10  acres 
that  she  uses  as  her  principal  residence.  In 
May  2005  C  .sells  8  acres  of  the  land  and 
realizes  a  gain  of  S1 10,000.  C  does  not  sell 
the  dwelling  unit  before  the  due  date  for 
filing  C's  2005  return,  therefore  C  is  not 
eligible  to  exclude  the  $1 10,000  of  gain.  In 
Marth  2007  C  sells  the  house  and  remaining 
2  acres  realizing  a  gain  of  $180,000  from  the 
sale  of  the  house.  C  may  exc;lude  the 
S180,00()  of  gain.  Becau.se  the  sale  of  the  8 
acres  otxurred  within  2  years  from  the  date 
of  the  sale  of  the  dwelling  unit,  the  sale  of  • 
the  8  acres  is  treated  as  a  sale  of  the 
taxpayer's  principal  residence  under 
paragraph  (b)(3)  of  this  section.  C  may  file  an 
amended  return  for  2005  to  claim  an 
exclusion  for  $70,000  ($250,000-$180,000 
gain  previously  excluded)  of  the  $110,000 
gain  from  the  sale  of  the  8  acres. 

Example  4.  In  1998  Taxpayer  D  buys  a 
house  and  1  acre  that  he  uses  as  his  principal 
residence.  In  1999  D  buys  29  acres  adjacent 
to  his  house  and  uses  the  vacant  land  as  part 
of  his  principal  residence.  In  2003  D  sells  the 
house  and  1  acre  and  the  29  acres  in  2 
separate  transactions.  D  sells  the  house  and 
1  acre  at  a  loss  of  $25,000.  D  realizes 
$270,000  of  gain  from  the  sale  of  the  29  acres. 
D  may  exclude  the  $245,000  gain  from  the  2 
sales. 

(c)  Ownership  and  use  requirements — 
(1)  In  general.  The  requirements  of 
ownership  and  use  for  periods 
aggregating  2  years  or  more  may  be 
satisfied  by  establishing  ownership  and 
use  for  24  full  months  or  for  730  days 
(365  X  2).  The  requirements  of 
ownership  and  use  may  be  satisfied 
during  nonconcurrent  periods  if  both 
the  ownership  and  use  tests  are  met 
during  the  5-year  period  ending  on  the 
date  of  the  sale  or  exchange. 

(2)  Use.  (i)  In  establishing  whether  a 
taxpayer  has  satisfied  the  2-year  use 
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requirement,  occupancy  of  the  residence 
is  required.  However,  short  temporary 
absences,  such  as  for  vacation  or  other 
seasonal  absence  (although 
accompanied  with  rental  of  the 
residence),  are  t  ountod  as  periods  of 
use. 

(ii)  Determination  of  use  durmg 
periods  of  out-nf-rf'sidi'n(  f  care.  If  a 
taxpayer  has  become  physically  or 
mcntallv  incapable  of  self-care  and  the 
i.ixpaver  sells  or  exchanges  property 
'hat  the  taxpayer  owned  and  used  as  the 
taxpaxt'f's  prinf  ipal  residence  for 
periods  aggret^ating  at  least  1  year 
during  the  5-year  period  preceding  the 
sale  or  exchange,  the  taxpayer  is  treated 
as  using  the  property  as  the  taxpayer's 
principal  residence  for  any  period  of 
time  during  the  5-year  period  in  which 
the  taxpayer  owns  the  property  and 
resides  in  any  facility  (including  a 
nursing  home)  licensed  by  a  State  or 
political  subdivision  to  care  for  an 
individual  in  the  taxpayer's  condition. 

(3)  Ownership — (i)  Trusts.  If  a 
residence  is  owned  by  a  trust,  for  the 
period  that  a  taxpayer  is  treated  under 
sections  671  through  679  (relating  to  the 
treatment  of  grantors  and  nth*>rv  as 
substantial  owners)  as  t(ie  nuner  uf  the 
trust  or  the  portion  of  the  trust  that 
includes  the  residence,  the  taxpayer  will 
be  treated  as  owning  the  residence  for 
purposes  of  satisfying  the  2-year 
ownership  requirement  of  section  121, 
and  the  sale  or  exchange  by  the  trust 
will  be  treated  as  if  made  by  the 
taxpayer. 

(ii)  Certain  single  owner  entities.  If  a 
residence  is  owned  by  an  eligible  entity 
(within  the  meaning  of  §  301.7701-3(a) 
of  this  chapter)  that  has  a  single  owner 
and  is  disregarded  for  federal  tax 
(ajrfK)ses  as  an  entity  separate  from  its 
owner  under  §  301.7701-3  of  this 
chapter,  the  owner  will  be  treated  as 
owning  the  residence  for  purposes  of 
satisfying  the  2-year  ownership 
requirement  of  section  121.  and  the  sale 
or  exchange  by  the  entity  will  be  treated 
as  if  made  by  the  owner. 

(4)  Examples.  The  provisions  of  this 
paragraph  (c)  are  illustrated  by  the 
following  examples.  The  examples 
assume  that  §  1.121-3  (relating  to  the 
reduced  maximum  exclusion)  does  not 
apply  to  the  sale  of  the  property.  The 
examples  are  as  follows: 

Example  1.  Taxpayer  A  has  owned  and 
used  his  house  as  his  principal  residence 
since  1986.  On  January  31,  1998,  A  moves  to 
another  state.  A  rents  his  house  to  tenants 
from  that  date  until  April  18,  2000,  when  he 
sells  it.  A  is  eligible  for  the  section  121 
exclusion  because  he  has  owned  and  used 
the  house  as  his  principal  residence  for  at 
least  2  of  the  5  years  preceding  the  sale. 


Example  2.  Taxpayer  B  owns  and  uses  a 
house  as  her  principal  residence  from  1986 
to  the  end  of  1997.  On  January  4,  1998,  B 
moves  to  another  state  and  ceases  to  use  the 
house.  B's  son  moves  into  the  house  in 
March  1999  and  uses  the  residence  until  it 
is  sold  on  July  1,  2001.  B  may  not  exclude 
gain  from  the  sale  under  section  121  because 
she  did  not  use  the  property  as  her  principal 
residence  for  at  least  2  years  out  of  the  5 
years  preceding  the  sale. 

Example  3.  Taxpayer  C  lives  in  a 
townhouse  that  he  rents  from  1993  through 
1996.  On  January  18,  1997,  he  purchases  the 
townhouse.  On  February  1,  1998.  C  moves 
into  his  daughter's  home.  On  May  25,  2000, 
while  still  living  in  his  daughter's  home,  C 
sells  his  townhouse.  The  section  121 
exclusion  will  apply  to  gain  from  the  sale 
because  C  owned  the  townhouse  for  at  least 
2  years  out  of  the  5  years  preceding  the  sale 
(fi^om  January  19, 1997  until  May  25,  2000) 
and  he  used  the  townhouse  as  his  principal 
residence  for  at  least  2  years  during  the  5- 
year  period  preceding  the  sale  (from  May  25, 
1995  until  February  1.  1998). 

Example  4.  Taxpayer  D,  a  college 
professor,  purchases  and  moves  into  a  house 
on  May  1.  1997.  He  uses  the  house  as  his 
principal  residence  continuously  until 
September  1.  1998,  when  he  goes  abroad  for 
a  1-year  sabbatical  leave.  On  October  1,  1999, 
1  month  after  returning  from  the  leave,  D 
sells  the  house.  Because  his  leave  is  not 
considered  to  be  a  short  temporary  absence 
under  paragraph  (cK2)  of  this  section,  the 
period  of  the  sabbatical  leave  may  not  be 
included  in  determining  whether  D  used  the 
house  for  periods  aggregating  2  years  during 
the  5-year  period  ending  on  the  date  of  the 
sale.  Consequently,  D  is  not  entitled  to 
exclude  gain  under  section  121  because  he 
did  not  use  the  residence  for  the  requisite 
period. 

Example  5.  Taxpayer  E  purchases  a  house 
on  February  1,  1998,  that  he  uses  as  his 
principal  residence.  During  1998  and  1999,  E 
leaves  his  residence  for  a  2-month  summer 
vacation.  E  sells  the  house  on  March  1,  2000. 
Although,  in  the  5-year  period  preceding  the 
date  of  sale,  the  total  time  E  used  his 
residence  is  less  than  2  years  (21  months), 
the  section  121  exclusion  will  apply  to  gain 
from  the  sale  of  the  residence  because,  under 
paragraph  (c)(2)  of  this  section,  the  2-month 
vacations  are  short  temporary  absences  and 
are  counted  as  periods  of  use  in  determining 
whether  E  used  the  residence  for  the 
requisite  period. 

(d)  Depreciation  taken  after  May  6, 
1997— (1)  In  general.  The  section  121 
exclusion  does  not  apply  to  so  much  of 
the  gain  from  the  sale  or  exchange  of 
property  as  does  not  exceed  the  portion 
of  the  depreciation  adjustments  (as 
defined  in  section  1250(b)(3)) 
attributable  to  the  property  for  periods 
after  Mav  6,  1997.  Depreciation 
a(l|ustments  allocable  to  any  portion  of 
the  property  to  which  the  section  121 
exclusion  does  not  apply  under 
peiragraph  (e)  of  this  section  are  not 
taken  into  account  for  this  purpose. 


(2)  Example.  The  provisions  of  this 
paragraph  (d)  are  illustrated  by  the 
following  example: 

Example.  On  July  1.  1999.  Taxpayer  A 
moves  into  a  house  that  he  owns  and  had 
rented  to  tenants  since  July  1,  1997.  A  took 
depreciation  deductions  totaling  $14,000  for 
the  period  that  he  rented  the  property.  Af^er 
using  the  residence  as  his  principal  residence 
for  2  full  years,  A  sells  the  property  on 
August  1.  2001.  A's  gain  realized  from  the 
sale  is  S40.000.  A  has  no  other  section  1231 
or  capital  gains  or  losses  for  2001.  Only 
$26,000  ($40,000  gain  realized— $14,000 
depreciation  deductions)  may  be  excluded 
under  section  121.  Under  section  121(d)(6) 
and  paragraph  (d)(1)  of  this  section.  A  must 
recognize  $14,000  of  the  gain  as 
unrecaptured  section  1250  gain  within  the 
meaning  of  section  1(h). 

(e)  Property  used  in  part  as  a 
principal  residence — (1)  Allocation 
required.  Section  121  will  not  apply  to 
the  gain  allocable  to  any  portion 
(separate  from  the  dwelling  unit)  of 
property  sold  or  exchanged  with  respect 
to  which  a  taxpayer  does  not  satisfy  the 
use  requirement.  Thus,  if  a  portion  of 
the  property  was  used  for  residential 
purposes  and  a  portion  of  the  property 
(separate  from  the  dwelling  unit)  was 
used  for  non-residential  purposes,  only 
the  gain  allocable  to  the  residential 
portion  is  excludable  under  section  121. 
No  allocation  is  required  if  both  the 
residential  and  non-residential  portions 
of  the  property  are  within  the  same 
dwelling  unit.  However,  section  121 
does  not  apply  to  the  gain  allocable  to 
the  residential  portion  of  the  property  to 
the  extent  provided  by  paragraph  (d)  of 
this  section. 

(2)  Dwelling  unit.  For  purposes  of  this 
paragraph  (e),  the  term  dwelling  unit  has 
the  same  meaning  as  in  section 
280A(f)(l),  but  does  not  ir»clude 
appurtenant  structures  or  other 
property. 

(3)  Method  of  allocation.  For  purposes 
of  determining  the  amount  of  gain 
allocable  to  the  residential  and  non- 
residential portions  of  the  property,  the 
taxpayer  must  allocate  the  basis  and  the 
amount  realized  between  the  residential 
and  the  non-residential  portions  of  the 
property  using  the  same  method  of 
allocation  that  the  taxpayer  used  to 
determine  depreciation  adjustments  (as 
defined  in  section  1250(b)(3)).  if 
applicable. 

(4)  Examples.  The  provisions  of  this 
paragraph  (e)  are  illustrated  by  the 
following  examples: 

Example  1.  Non-residential  use  of  propert}' 
not  within  the  dwelling  unit,  (i)  Taxpayer  A 
owns  a  property  that  consists  of  a  house,  a 
stable  and  35  acres.  A  uses  the  stable  and  28 
acres  for  non-residential  purposes  for  more 
than  3  years  during  the  5-year  period 
preceding  the  sale.  A  uses  the  entire  house 
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and  the  remaining  7  ,u  i.-    ,is  his  princifial 
residence  for  at  least  2  years  during  the  5- 
ycar  period  pret:eding  the  sale.  For  periods 
after  May  6.  19<)7,  A  claims  depre<:iation 
deductions  of  $9,000  for  the  non-residential 
use  of  the  stable.  A  sells  the  entire  property 
in  2004,  realizing  a  gain  of  $24,000.  A  has  no 
other  section  1231  or  capital  gains  or  losses 
for  2004. 

(ii)  Because  the  stable  and  the  28  acres 
used  in  the  business  are  separate  from  the 
dwelling  unit,  the  allocation  rules  under  this 
paragraph  (e)  apply  and  A  must  allocate  the 
basis  and  amount  realized  between  the 
portion  of  the  properly  that.he  used  as  his 
principal  residence  and  the  portion  of  the 
property  that  he  used  for  non-residential 
purposes.  A  determines  that  $14,(M)0  of  the 
gain  is  allocable  to  the  non-residential-use 
portion  of  the  property  and  that  $10,000  of 
the  gain  is  allocable  to  the  portion  of  the 
property  used  as  his  residence.  A  must 
recognize  the  $14,000  of  gain  allocable  to  the 
non-residential-use  portion  of  the  property 
($9,000  of  which  is  unrecaplured  .section 
1250  gain  within  the  meaning  of  section  1(h). 
and  $5,000  of  which  is  adjusted  net  capital 
gain).  A  may  exclude  $10,000  of  the  gain 
from  the  sale  of  the  property. 

Example  2.  Son-rpsidenlial  use  of  properly 
not  within  the  dwelling  unit  and  rentaJ  of  the 
entire  property,  (i)  In  1998  Taxpayer  B  buys 
a  property  that  includes  a  house,  a  barn,  and 
2  acres.  B  uses  the  house  and  2  acres  as  her 
principal  residence  and  the  barn  for  an 
antiques  business.  In  2002,  B  moves  out  of 
the  house  and  rents  it  to  tenants.  B  sells  the 
property  in  2004.  realizing  a  gain  of  S21.0O0. 
Between  1998  and  2004  B  claims 
depreciation  deductions  of  $4,800 
attributable  to  the  antiques  business. 
Between  2002  and  2004  B  claims 
depreciation  deductions  of  $3,000 
attributable  to  the  house.  B  has  no  other 
section  1231  or  capital  gains  or  losses  for 
2004. 

(ii)  Because  the  portion  of  the  property 
used  in  the  antiques  business  is  separate 
from  the  dwelling  unit,  the  allocation  rules 
under  this  paragraph  (e|  apply.  B  must 
allocate  basis  and  amount  realized  between 
the  portion  of  the  property  that  she  used  as 
her  principal  residence  and  the  portion  of  the 
property  that  she  used  for  non-residential 
purposes.  B  determines  that  $4,000  of  the 
gain  is  allocable  to  the  non-residential 
portion  of  the  property  and  that  $17,000  of 
the  gain  is  allocable  to  the  portion  of  the 
property  that  she  used  as  her  principal 
residence. 

(iii)  B  must  recognize  the  $4,000  of  gain 
allocable  to  the  non-residential  portion  of  the 
property  (all  of  which  is  unrecaptured 
section  1250  gain  within  the  meaning  of 
section  1(h)).  In  addition,  the  section  121 
exclusion  does  not  apply  to  the  gain  allocable 
to  the  residential  portion  of  the  property  to 
the  extent  of  the  depreciation  adjustments 
attributable  to  the  residential  portion  of  the 
property  for  periods  after  May  fi,  1997 
($3,000).  Therefore.  B  may  exclude  $14,000 
of  the  gain  from  the  sale  of  the  property. 

Example  3.  Non- residential  use  of  a 
separate  dwelling  unit,  (i)  In  2002  Taxpayer 
C  buys  a  3-story  townhouse  and  converts  the 
basement  level,  which  has  a  separate 


entrance,  into  a  separate  apartment  by 
installing  a  kitchen  and  bathroom  and 
removing  the  interior  stairway  that  leads 
from  the  basement  to  the  upper  floors.  After 
the  conversion,  the  properly  constitutes  2 
dwelling  units  within  the  meaning  of 
paragraph  (e)(2)  of  this  sec:tion.  C  uses  the 
first  and  second  floors  of  the  townhouse  as 
his  principal  residence  and  rents  the 
ba.sement  level  to  tenants  from  2003  to  2007. 
C  claims  depreciation  deductions  of  $2,000 
for  that  period  with  respect  to  the  basement 
apartment.  C  sells  the  entire  property  in 
2007.  realizing  gain  of  $18,000.  C  has  no 
other  section  1231  or  capital  gains  or  losses 
for  2007. 

(ii)  Because  the  basement  apartment  and 
the  upper  floors  of  the  townhouse  are 
separate  dwelling  units.  C  must  allocate  the 
gain  between  the  portion  of  the  property  that 
he  used  as  his  principal  residence  and  the 
portion  of  the  property  that  he  used  for  non- 
residential purpo.ses  under  paragraph  (e)  of 
this  section.  After  allocating  the  basis  and  the 
amount  realized  between  the  residential  and 
non-residential  portions  of  the  property,  C 
determines  that  $6,000  of  the  gain  is 
allocable  to  the  non-residential  portion  of  the 
property  and  that  $12,000  of  the  gain  is 
allocable  to  the  portion  of  the  property  used 
as  his  residence.  C  must  recognize  the  $6,000 
of  gain  allocable  to  the  non-residential 
portion  of  the  property  ($2,000  of  which  is 
unre<:aptured  section  1250  gain  within  the 
meaning  of  section  1(h).  and  $4,000  of  which 
is  adjusted  net  capital  gain).  C  may  exclude 
$12,000  of  the  gain  from  the  sale  of  the 
property. 

Example  4.  Separate  dwelling  unit 
converted  to  residential  use.  The  facts  are  the 
same  as  in  Example  3  except  that  in  2007  C 
incorporates  the  basement  of  the  townhouse 
into  his  principal  residence  by  eliminating 
the  kitchen  and  building  a  new  interior 
stairway  to  the  upper  floors.  C  uses  all  3 
floors  of  the  townhouse  as  his  principal 
residence  for  2  full  years  and  sells  the 
townhouse  in  2010.  realizing  a  gain  of 
$20,000.  Under  section  121(d)(6)  and 
paragraph  (d)  of  this  section,  C  must 
recognize  $2,000  of  the  gain  as  unrecaptured 
se«;tion  1250  gain  within  the  meaning  of 
section  1(h).  Because  C  used  the  entire  3 
floors  of  the  townhou.se  as  his  principal 
residence  for  2  of  the  5  years  preceding  the 
sale  of  the  property.  C  may  exclude  the 
remaining  $18,000  of  the  gain  from  the  sale 
of  the  house. 

Example  5.  Non-residential  use  within  the 
dwelling  unit,  property  depreciated. 
Taxpayer  D,  an  attorney,  buys  a  house  in 
2003.  the  house  constitutes  a  single  dwelling 
unit  but  D  uses  a  portion  of  the  house  as  a 
law  office.  D  claims  depreciation  deductions 
of  $2,000  during  the  period  that  she  owns  the 
house.  D  sells  the  house  in  2006,  realizing  a 
gain  of  $13,000.  0  has  no  other  section  1231 
or  capital  gains  or  losses  for  2006.  Under 
section  121(d)(6)  and  paragraph  (d)  of  this 
section,  D  must  recognize  $2,000  of  the  gain 
as  unrecaptured  section  1250  gain  within  the 
meaning  of  section  1(h).  D  may  exclude  the 
remaining  $1 1 .000  of  the  gain  from  the  sale 
of  her  house  because,  under  paragraph  (e)(1) 
of  this  section,  she  is  not  required  to  allocate 
gain  to  the  business  use  within  the  dwelling 
unit. 


Example  6.  Non-residential  use  within  the 
dwelling  unit,  property  not  depreciated.  The 
facts  are  the  same  as  in  Example  5,  except  . 
that  D  is  not  entitled  to  claim  any 
depreciation  deductions  with  respect  to  her 
business  use  of  the  house.  D  may  exclude 
$13,000  of  the  gain  from  the  sale  of  her  house 
because,  under  paragraph  (e)(1)  of  this 
section,  she  is  not  required  to  allocate  gain 
to  the  business  use  within  the  dwelling  unit. 

(f)  Effective  date.  This  section  is 
applicable  for  sales  and  exchanges  on  or 
after  Decmeber  24.  2002.  For  iniles  on 
electing  to  apply  the  provisions  of  this 
section  rf»tro.irti\o!v  see  §  1.121— 4(j). 

§1.121-2     Limitations. 

(a)  Dollar  liiuitutions — (1)  In  general. 
A  taxpayer  may  exclude  from  gross 
income  up  to  $250,000  of  gain  from  the 
sale  or  exchange  of  the  taxpayer's 
principal  residence.  A  taxpayer  is 
eligible  for  only  one  maximum 
exclusion  per  principal  residence. 

(2)  hint  owners  If  taxpayers  jointly 
own  a  principal  residence  but  file 
separate  returns,  each  taxpayer  may 
exclude  from  gross  income  up  to 
$250,000  of  gain  that  is  attributable  to 
each  taxpayer's  interest  in  the  property, 
if  the  requirements  of  section  121  have 
otherwise  been  met. 

(3)  Special  rules  for  joint  returns — (i) 
In  general.  A  husband  and  wife  who 
make  a  joint  return  for  the  year  of  the 
sale  or  exchange  of  a  principal  residence 
may  exclude  up  to  $500,000  of  gain  if — 

(A)  Either  spouse  meets  the  2-year 
ownership  requirements  of  §1.121-l(a) 
and  (c): 

(B)  Both  spouses  meet  the  2-year  use 
requirements  of  §  1.121-l(a)  and  (c); 
and 

(C)  Neither  spouse  excluded  gain  from 
a  prior  sale  or  exchange  of  property 
under  section  121  within  the  last  2  years 
(as  determined  under  paragraph  (b)  of 
this  section). 

(ii)  Other  joint  returns.  For  taxpayers 
filing  jointly,  if  either  spouse  fails  to 
meet  the  requirements  of  pdragrnph 
(a)(3)(i)  of  this  section,  the  maxiniuni 
limitation  amount  to  be  claimed  by  the 
couple  is  the  sum  of  each  spouse's 
limitation  amount  determined  on  a 
separate  basis  as  if  they  had  not  been 
married.  For  this  purpose,  each  sp{)u.se 
is  treated  as  owning  the  property  during 
the  period  that  either  spouse  ownt'd  the 
property. 

(4)  Examples.  The  provisions  of  this 
paragraph  (a)  are  illustrated  by  the 
following  examples.  The  examples 
assume  that  i^  1  121-3  (relating  to  thp 
reduced  maximum  exclusion)  does  nut 
apply  to  the  sale  of  the  property.  The 
examples  are  as  follows: 

Example  1.  Unmarried  Taxpayers  A  and  B 
own  a  house  as  joint  owners,  each  owning  a 
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50  percent  interest  in  the  house.  They  sell  the 
house  after  owning  and  using  it  as  their 
principal  residence  for  2  full  y«ars.  The  gain 
realized  from  the  sale  is  $256,000  A  and  B 
£U-e  each  eligible  to  exclude  $128,000  of  gam 
because  the  amount  of  realized  gain  allocable 
to  each  of  them  from  the  sale  does  not  exceed 
each  taxpayer's  available  limitation  amount 
of  $250,000. 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  except  that  A  and  B  are  married 
taxpayers  who  file  a  joint  return  for  the 
taxable  year  of  the  sale.  A  and  B  are  eligible 
to  exclude  the  entire  amount  of  realized  gain 
($256,000)  from  gross  income  because  the 
gain  reaiized  from  the  sale  does  not  exceed 
the  limitation  amount  of  5500.000  available 
to  A  and  B  as  taxpayers  filing  a  joint  return. 

Example  3.  During  1999,  married 
Taxpayers  H  and  W  each  sell  a  residence  that 
each  had  separately  owned  and  used  as  a 
principal  residence  before  their  marriage. 
Each  spouse  meets  the  ownership  and  use 
tests  for  his  or  her  respective  residence. 
Neither  spouse  meets  the  use  requirement  for 
the  other  spouse's  residence.  H  and  W  file  a 
joint  return  for  the  year  of  the  sales.  The  gain 
realized  from  the  sale  of  H's  residence  is 
$200,000.  The  gain  realized  from  the  sale  of 
W's  residence  is  $300,000.  Because  the 
ownership  and  use  requirements  are  met  for 
each  residence  by  each  respective  spouse,  H 
and  W  are  each  eligible  to  exclude  up  to 
S250.000  of  gain  from  the  sale  of  their 
individual  residences.  However.  W  may  not 
use  H's  unused  exclusion  to  exclude  gain  in 
excess  of  her  limitation  amount.  Therefore,  H 
and  W  must  recognize  $50,000  of  the  gain 
realized  on  the  sale  of  W's  residence. 

Example  4.  Married  Taxpayers  H  and  W 
sell  their  residence  and  file  a  joint  return  for 
the  year  of  the  sale.  W,  but  not  H,  satisfies 
the  requirements  of  section  121.  They  are 
eligible  to  exclude  up  to  $250,000  of  the  gain 
from  the  sale  of  the  residence  because  that  is 
the  sum  of  each  spouse's  dollar  limitation 
amount  determined  on  a  separate  basis  as  if 
they  had  not  been  married  ($0  for  H, 
$250,000  for  W). 

Example  5.  Married  Taxpayers  H  and  W 
have  owned  and  used  their  principal 
residence  since  1998.  On  February  16.  2001 . 
H  dies.  On  September  24.  2001,  W  sells  the 
residence  and  realizes  a  gain  of  $350,000. 
Pursuant  to  section  6013(a)(3),  W  and  H's 
executor  make  a  joint  return  for  2001.  All 
$350,000  of  the  gain  from  the  sale  of  the 
residence  may  be  excluded. 

Example  6.  Assume  the  same  facts  as 
Example  5.  except  that  W  does  not  sell  the 
residence  until  January  31.  2002.  Because 
W's  filing  status  for  the  taxable  year  of  the 
sale  is  single,  the  special  rules  for  joint 
returns  under  paragraph  (a)(3)  of  this  section 
do  not  apply  and  W  may  exclude  only 
$250,000  of  the  gain. 

(b)  Application  of  section  121  to  only 

1  sale  or  exrhcwgp  pvpry  2  years — (1)  In 
general.  Except  a.s  otherwise  provided 
in  §  1.121-3  (relating  to  the  reduced 
maximum  exclusion),  a  taxpayer  mav 
not  exclude  from  gross  income  gam 
from  the  sale  or  exchange  of  a  principal 
residence  if.  during  the  2-year  period 
ending  on  the  date  of  the  sale  or 


exchange,  the  ta.xpa\er  sold  or 
exchanged  other  propertv'  for  which 
gain  was  excluded  under  secnon  121. 
For  purposes  of  this  paragraph  (b)(1), 
any  sale  or  exchange  before  May  7, 
1997.  is  disregarded 

(2)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph  (b). 
The  example  assumes  that  §  1.121-3 
(relating  to  the  reduced  maximum 
exclusion)  does  not  apply  to  the  sale  of 
the  property.  The  example  is  as  follows: 

Example.  Taxpayer  A  owns  a  townhouse 
that  he  uses  as  his  principal  residence  for  2 
full  years.  1998  and  1999.  A  buys  a  house  in 
2000  that  he  ow-ns  and  uses  as  his  principal 
residence.  A  sells  the  townhouse  in  2002  and 
excludes  gain  realized  on  its  sale  under 
section  121.  A  sells  the  house  in  2003. 
Although  A  meets  the  2-year  ownership  and 
use  requirements  of  section  121,  A  is  not 
eligible  to  exclude  gain  from  the  sale  of  the 
house  because  A  excluded  gain  within  the 
last  2  years  under  section  121  from  the  sale 
of  the  townhouse. 

(c)  Effective  date.  This  section  is 
applicable  for  sales  and  exchanges  on  or 
after  December  24.  2002.  For  rules  on 
electing  to  apply  the  provisions  of  this 
section  retroactively,  see  §  1.121-4(j). 

§1.121-3    Reduced  maximum  exclusion  for 
taxpayers  tailing  to  meet  certain 
requirements. 

la  J  In  general.  In  lieu  of  the  limitation 
under  section  121(b)  and  §  1.121-2.  a 
reduced  maximum  exclusion  limitation 
may  be  available  for  a  taxpa\  er  who 
sells  or  exchanges  property  used  as  the 
taxpayer's  principal  residence  but  fails 
to  satisfy'  the  ownership  and  use 
requirements  described  in  §  1.121-l(a) 
and  (c)  or  the  2-year  limitation 
described  in  §  1.121-2(b). 

(b)  through  (f)  [Reserved].  For  further 
guidance,  see  §  1.121-3T(b)  through  (f). 

(g)  Computation  nf  reduced  maximum 
exclusion.  (1)  The  reduced  maximum 
exclusion  is  computed  by  multiplying 
the  maximum  dollar  limitation  of 
S2,=i().000  'S500.000  for  certain  joint 
filers)  by  a  fraction.  The  numerator  of 
the  fraction  is  the  shortest  of  the  period 
of  time  that  the  taxpayer  owned  the 
propert\  during  the  5-year  period 
ending  on  the  date  of  the  sale  or 
exchange;  the  period  of  time  that  the 
taxpayer  used  the  property  as  the 
taxpa\er  s  principal  residence  during 
the  5-year  period  ending  on  the  date  of 
the  sale  or  exchange,  or  the  period  of 
time  between  the  date  of  a  prior  sale  or 
exchange  of  property  for  which  the 
taxpayer  excluded  gain  under  section 
121  and  the  date  of  the  current  sale  or 
exchange  The  numerator  of  the  fraction 
may  be  expressed  m  days  or  months. 
The  denominator  of  the  fraction  is  730 
days  or  24  months  (depending  on  the 
measure  of  time  used  in  the  numerator). 


(2)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (g): 

Example  1 .  Taxpayer  A  purchases  a  house 
that  she  uses  as  her  principal  residence. 
Twelve  months  after  the  purchase,  A  sells  the 
house  due  to  a  change  in  place  of  her 
employment.  A  has  not  excluded  gain  under 
section  121  on  a  prior  sale  or  exchange  of 
property  within  the  last  2  years.  A  is  eligible 
to  exclude  up  to  $125,000  of  the  gain  from 
the  sale  of  her  house  (12/24  x  $250,000). 

Example  2.  (i)  Taxpayer  H  owns  a  house 
that  he  has  used  as  his  principal  residence 
since  1996.  On  January  15,  1999.  H  and  W 
marry  and  W  begins  to  use  H's  house  as  her 
principal  residence.  On  January  15.  2000.  H 
sells  the  house  due  to  a  change  in  W's  place 
of  employment.  Neither  H  nor  W  has 
excluded  gain  under  section  121  on  a  prior 
sale  or  exchange  of  property  within  the  last 
2  years. 

(ii)  Because  H  and  W  have  not  each  used 
the  house  as  their  principal  residence  for  at 
least  2  years  during  the  5-year  period 
preceding  its  sale,  the  maximum  dollar 
limitation  amount  that  may  be  claimed  by  H 
and  W  will  not  be  $500,000,  but  the  sum  of 
each  spouse's  limitation  amount  determined 
on  a  separate  basis  as  if  they  had  not  been 
married.  (See  §  1.121-2(a)(3)(ii).) 

(iii)  H  is  eligible  to  exclude  up  to  $250,000 
of  gain  because  he  meets  the  requirements  of 
section  121.  W  is  not  eligible  to  exclude  the 
maximum  dollar  limitation  amount.  Instead, 
because  the  sale  of  the  house  is  due  to  a 
change  in  place  of  employment,  W  is  eligible 
to  claim  a  reduced  maximum  exclusion  l)f  up 
to  $125,000  of  the  gain  (365/730  x  $250,000) 
Therefore,  H  and  W  are  eligible  to  exclude  up 
to  $375,000  of  gain  ($250,000  +  $125,000) 
from  the  sale  of  the  house. 

(h)  [Reserved].  For  further  guidance, 
see§1.121-3T(h). 
(i)  through  (k)  [Reserved]. 

(1)  Effective  date.  This  section  is 
applicable  for  sales  and  exchanges  on  or 
after  December  24,  2002.  For  rules  on 
electing  to  apply  the  provisions  of  this 
section  retroactively   .see  §  1.121— 4(j). 

§1.121-4    Special  rules. 

(a)  Property  of  deceased  spouse — (1) 
In  general.  For  purposes  of  satisfying 
the  ownership  and  use  requirements  of 
section  121,  a  taxpayer  is  treated  as 
owning  and  using  property  as  the 
taxpayer's  principal  residence  during 
any  period  that  the  taxpayer's  deceased 
spouse  owned  and  used  the  property  as 
a  principal  residence  before  death  if — 

(i)  The  taxpayer's  spouse  is  deceased 
on  the  date  of  the  sale  or  exchange  of 
the  property:  and 

(ii)  Tne  taxpayer  has  not  remarried  at 
the  time  of  the  sale  or  exchange  of  the 

property. 

(2)  Example.  The  provisions  of  this 

paragraph  (a)  are  illustrated  by  the 
following  example.  The  example 
assumes  that  §  1.121-3  (relating  to  the 
reduced  maximum  exclusion)  does  not 
apply  to  the  sale  of  the  property.  The 
example  is  as  follows: 
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r.Mimiiir   1  dxpayer  H  has  owned  and  used 
a  house  as  his  principal  residence  since  1987. 
H  and  W  marry  on  July  1,  1999  and  from  that 
date  thev  use  H's  house  as  their  principal 
residence.  H  dies  on  August  15.  2000.  and  W 
inherits  the  property  W  sells  the  property  on 
September  1.  2000.  at  which  time  she  has  not 
remarried.  Although  W  has  owned  and  used 
the  house  for  less  than  2  years.  W  will  be 
considered  to  have  satisfied  the  ownership 
and  use  requirements  of  .section  121  because 
W's  period  of  ownership  and  use  includes 
the  period  that  H  owned  and  used  the 
property  before  death. 

(b)  Property  owned  by  spouse  or 
former  spouse— (\)  Property  transferred 
to  individual  from  spouse  or  former 
spouse.  If  a  taxpayer  obtains  property 
from  a  spouse  or  former  spouse  in  a 
transaction  described  in  section  1041(a), 
the  period  that  the  taxpayer  owns  the 
property  will  include  the  period  that  the 
spouse  or  former  spouse  owned  the 
property. 

(2)  Property  used  by  spouse  or  former 
spouse.  A  taxpayer  is  treated  as  using 
property  as  the  taxpayer's  principal 
residence  for  any  period  that  the 
taxpayer  has  an  ownership  interest  in 
the  property  and  the  taxpayer's  spouse 
or  former  spouse  is  granted  use  of  the 
property  under  a  divorce  or  separation 
in.strument  (as  defined  in  section 
71(b)(2)),  provided  that  the  spouse  or 
former  spouse  uses  the  property  as  his 
or  her  principal  residence. 

(c)  Tenant-stockholder  in  cooperative 
housing  corporation.  A  taxpayer  who 
holds  stock  as  a  tenant-stockholder  in  a 
cooperative  housing  corporation  (as 
those  terms  are  defined  in  sections 
216(b)(1)  and  (2))  may  be  eligible  to 
exclude  gain  under  section  121  on  the 
sale  or  exchange  of  the  stock.  In 
determining  whether  the  taxpayer  meets 
the  requirements  of  section  121.  the 
ownership  requirements  are  applied  to 
the  holding  of  the  stock  and  the  use 
requirements  are  applied  to  the  house  or 
apartment  that  the  taxpayer  is  entitled 
to  occupy  by  reason  of  the  taxpayer's 
stock  ownership. 

(d)  Involuntary  conversions — (1)  In 
general.  For  purposes  of  section  121,  the 
destruction,  theft,  seizure,  requisition, 
or  condemnation  of  property  is  treated 
as  a  sale  of  the  property. 

(2)  Application  of  section  1033.  In 
applying  section  1033  (relating  to 
involuntary  conversions),  the  amount 
realized  from  the  sale  or  exchange  of 
property  used  as  the  taxpayer's 
principal  residence  is  treated  as  being 
the  amount  determined  without  regard 
to  section  121.  reduced  by  the  amount 
of  gain  excluded  from  the  taxpayer's 
gross  income  under  section  121. 

(3)  Property  acquired  after 
involuntary  conversion.  If  the  basis  of 
the  property  acquired  as  a  result  of  an 


involuntary  conversion  is  determined 
(in  whole  or  in  part)  under  section 
1033(b)  (relating  to  the  basis  of  property 
acquired  through  an  involuntary 
conversion),  then  for  purposes  of 
satisfying  the  requirements  of  section 
121.  the  taxpaver  will  be  treated  as 
owning  and  using  the  acquired  property 
as  the  taxpayer's  principal  residence 
during  any  period  of  time  that  the 
taxpayer  owned  and  used  the  converted 
property  as  the  taxpayer's  principal 
residence. 

(4)  Example.  The  provisions  of  this 
paragraph  (d)  are  illustrated  by  the 
following  example: 

Example,  (i)  On  February  18,  1999.  fire 
destroys  Taxpayer  As  house  which  has  an 
adju.sted  basis  of  $80,000.  A  had  owned  and 
used  this  property  as  her  principal  residence 
for  20  years  prior  to  its  destruction.  A's 
insurance  company  pays  A  $400,000  for  the 
hou.se  A  realizes  a  gain  of  $320,000 
($400,000—580,000).  On  August  27,  1999.  A 
purchases  a  new  house  at  a  cost  of  $100,000. 

(ii)  Bet:ause  the  destruction  of  the  house  is 
treated  as  a  sale  for  purposes  of  section  121, 
A  will  exclude  $2.50,000  of  the  realized  gain 
from  A's  gross  income.  For  purposes  of 
section  1033,  the  amount  realized  is  then 
treated  as  being  $150,000  ($400,000— 
$250,000)  and  the  gain  realized  is  $70,000 
($150,000  amount  realized— $80,000  basis). 
A  ele<:ts  under  section  1033  to  recognize  only 
$50,000  of  the  gain  ($150,000  amount 
realized — $100,000  cost  of  new  house).  The 
remaining  $20,000  of  gain  is  deferred  and  As 
basis  in  the  new  house  is  $80,000  ($100,000 
cost — 520,000  gain  not  re<;ognized). 

(iii)  A  will  be  treated  as  owning  and  using 
the  new  house  as  As  principal  residence 
during  the  20-year  period  that  A  owned  and 
used  the  destroyed  house. 

(e)  Sales  or  exchanges  of  partial 
interests — (1)  Partial  interests  other  than 
remainder  interests — (i)  In  general. 
Except  as  provided  in  paragraph  (e)(2) 
of  this  section  (relating  to  sales  or 
exchanges  of  remainder  interests),  a 
taxpayer  may  apply  the  section  121 
exclusion  to  gain  from  the  sale  or 
exchange  of  an  interest  in  the  taxpayer's 
principal  residence  that  is  less  than  the 
taxpayer's  entire  interest  if  the  interest 
sold  or  exchanged  includes  an  interest 
in  the  dwelling  unit.  For  rules  relating 
to  the  sale  or  exchange  of  vacant  land. 
see§1.121-l(b){3). 

(ii)  Limitations — (A)  Maximum 
limitation  amount.  For  purposes  of 
section  121(b)(1)  and  (2)  (relating  to  the 
maximum  limitation  amount  of  the 
section  121  exclusion),  sales  or 
exchanges  of  partial  interests  in  the 
same  principal  residence  are  treated  as 
one  sale  or  exchange.  Therefore,  only 
one  maximum  limitation  amount  of 
$250,000  ($500,000  for  certain  joint 
returns)  applies  to  the  combined  sales  or 
exchanges  of  the  partial  interests.  In 
applying  the  maximum  limitation 


amount  to  sales  or  exchanges  that  occur 
in  different  taxable  years,  a  taxpayer 
may  exclude  gain  from  the  first  sale  or 
exchange  of  a  partial  interest  up  to  the 
taxpayer's  full  maximum  limitation 
amount  and  may  exclude  gain  from  the 
sale  or  exchange  of  any  other  partial 
interest  in  the  same  principal  residence 
to  the  extent  of  any  remaining 
maximum  limitation  amount,  and  each 
spouse  is  treated  as  excluding  one-half 
of  the  gain  from  a  sale  or  exchange  to 
which  section  121(b)(2)(A)  and  §  1.121- 
2(a)(3)(i)(relating  to  the  limitation  for 
certain  joint  returns)  apply. 

(B)  Sale  or  exchange  of  more  than  one 
principal  residence  in  2-year  period.  For 
purposes  of  applying  section  121(b)(3) 
(restricting  the  application  of  section 
121  to  only  1  sale  or  exchange  every  2 
years),  each  sale  or  exchange  of  a  partial 
interest  is  disregarded  with  respect  to 
other  sales  or  exchanges  of  partial 
interests  in  the  same  principal 
residence,  but  is  taken  into  account  as 
of  the  date  of  the  sale  or  exchange  in 
applying  section  121(b)(3)  to  that  sale  or 
exchange  and  the  sale  or  exchange  of 
any  other  principal  residence. 

(2)  Sales  or  exchanges  of  remainder 
interests — (i)  In  general.  A  taxpayer  may 
elect  to  apply  the  section  121  exclusion 
to  gain  from  the  sale  or  exchange  of  a 
remainder  interest  in  the  taxpayer's 
principal  residence. 

(ii)  Limitations — (A)  Sale  or  exchange 
of  any  other  interest  If  a  taxpayer  elects 
to  exclude  gain  from  the  sale  or 
exchange  of  a  remainder  interest  in  the 
taxpayer's  principal  residence,  the 
section  121  exclusion  will  not  apply  to 
a  sale  or  exchange  of  any  other  interest 
in  the  residence  that  is  sold  or 
exchanged  separately. 

(B)  Sales  or  exchanges  to  related 
parties.  This  paragraph  (e)(2)  will  not 
apply  to  a  sale  or  exchange  to  any 
person  that  bears  a  relationship  to  the 
taxpayer  that  is  described  in  section 
267(b)  or  707(b). 

(iii)  Election.  The  taxpayer  makes  the 
election  under  this  paragraph  (e)(2)  by 
filing  a  return  for  the  taxable  year  of  the 
sale  or  exchange  that  does  not  include 
the  gain  from  the  sale  or  exchange  of  the 
remainder  interest  in  the  taxpayer's 
gross  income.  A  taxpayer  may  make  or 
revoke  the  election  at  any  time  before 
the  expiration  of  a  3-year  period 
beginning  on  the  last  date  prescribed  by 
law  (determined  without  regard  to 
extensions)  for  the  filing  of  the  return 
for  the  taxable  year  in  which  the  sale  or 
exchange  occurred. 

(4)  Example.  The  provisions  of  this 
paragraph  (e)  are  illustrated  by  the 
following  example: 
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Example.  In  1991  Taxpayer  A  buys  a  house 
that  A  uses  as  his  principal  residence.  In 
2004  A's  friend  B  moves  into  A's  house  and 
A  sells  B  a  50%  interest  in  the  house 
realizing  a  gain  of  $136,000.  A  may  exclude 
the  $136,000  of  gain.  In  2005  A  sells  his 
remaining  50%  interest  in  the  home  to  B 
realizing  a  gain  of  $138,000.  A  may  exclude 
$114,000  ($250,000— $136,000  gain 
previously  excluded)  of  the  $138,000  gain 
from  the  sale  of  the  remaining  interest. 

(f)  No  exclusion  for  expatriates  The 
section  121  exclusion  will  not  apply  t(.i 
any  sale  or  exchange  by  an  individual 
if  the  provisions  of  section  H77(a) 
(relating  to  the  treatment  of  expatriates) 
applies  to  the  individual 

Cg)  Election  to  have  section  not  apply 
A  taxpayer  may  elect  to  have  the  section 
121  exclusion  not  apply  to  a  sale  or 
exchange  of  property  The  taxpayer 
makes  the  election  by  filing  a  return  for 
she  taxable  year  of  the  sale  or  exchange 
that  includes  the  gain  from  the  sale  or 
exchange  of  the  taxpayers  principal 
residence  in  the  taxpayer's  gross 
income.  A  taxpayer  may  make  an 
election  under  this  paragraph  (g)  to  have 
secticjn  121  not  apply  (or  revoke  an 
election  to  have  section  121  not  apply) 
at  any  time  before  the  expiration  of  a  3- 
year  period  beginning  on  the  last  date 
prescribed  by  law  (determined  without 
regard  to  extensions)  for  the  filing  of  the 
return  for  the  taxable  year  in  which  the 
sale  or  exchange  occurred. 

(h)  Residences  acquired  in  rollovers 
under  section  1034.  If  a  taxpayer 
acquires  property  in  a  transaction  that 
qualifies  under  section  1034  (section 
1034  property)  for  the  nonrecognition  of 
gain  realized  on  the  sale  or  exchange  of 
another  property  and  later  sells  or 
exchanges  such  property,  in 
determining  the  period  of  the  taxpayer's 
ownership  and  use  of  the  property 
under  section  121  the  taxpayer  may 
include  the  periods  that  the  taxpayer 
owned  and  used  the  section  1034 
property  as  the  taxpayer's  principal 
residence  (and  each  prior  residence 
taken  into  account  under  section 
1223(7)  in  determining  the  holding 
period  of  the  section  1034  property). 

(i)  [Reserved]. 

(j)  Election  to  apply  regulations 
n-troactively.  Taxpayers  who  would 
otherwise  qualify  under  *»§  1121-1 
through  1  121-4  to  exclude  gain  from  a 
sale  or  exchange  of  a  principal  residence 
before  December  24,  2002  but  on  or  after 
May  7.  1997,  mav  elect  to  apply 
§§1.121-1  through  1  121^  for  any 
vears  for  which  the  period  of  limitation 
under  section  6511  has  not  expired  The 
taxpaver  makes  the  election  under  this 
paragraph  (j)  by  filing  a  return  for  the 
taxable  year  of  the  sale  or  exchange  that 
does  not  include  the  gain  from  the  sale 


or  exchange  of  the  taxpayer's  principal 
residence  in  the  taxpayer's  gross 
income.  Taxpayers  who  have  filed  a 
return  for  the  taxable  year  of  the  sale  or 
exchange  may  elect  to  apply  the 
provisions  of  these  regulations  for  any 
vears  for  which  the  period  of  limitation 
under  section  6511  has  not  expired  by 
filing  an  amended  return 

(k)  Audit  protection  Th^  Internal 
Revenue  Service  will  not  e  .hdiu^ige  a 
taxpayer's  position  that  a  sale  or 
exchange  of  a  principal  residence 
occurring  before  December  24,  2002  but 
on  or  after  May  7,  1997,  qualifies  for  the 
section  121  exclusion  if  the  taxpayer  has 
made  a  reasonable,  good  faith  effort  to 
(  omply  with  the  requirements  of  section 
121.  Compliance  with  the  provisions  of 
the  regulations  project  under  section 
121  (REG-105235-99  (2000-2  C.B.  447)) 
generallv  will  be  considered  a 
reasonable,  good  faith  effort  to  comply 
With  thf  requirements  of  section  121. 

(1)  Effective  date.  This  section  is 
applicable  for  sales  and  exchanges  on  or 
after  December  24,  2002.  For  rules  on 
electing  to  apply  the  provisions 
retroactively,  see  paragraph  (j)  of  this 
section. 

§1.121-5    [Removed] 

Par.  3.  Section  1.121-5  is  removed. 

Par.  4.  Section  1.1398-3  is  added  to 

read  as  follows: 

§1.1 398-3    Treatment  of  section  1 21 
exclusion  in  Individuals  title  11  cases 

(a)  Scope.  This  section  applies  to 
cases  under  chapter  7  or  chapter  11  of 
title  11  of  the  United  States  Code,  but 
only  if  the  debtor  is  an  individual. 

(b)  Definition  and  rules  of  general 
application.  For  purposes  of  this 
section,  section  121  exclusion  means 
the  ex(  lusion  of  gain  from  the  sale  or 
exchange  of  a  debtor's  principal 
residence  available  under  section  121. 

(c)  Estate  succeeds  to  exclusion  upon 
commencement  of  case.  The  bankruptcy 
estate  succeeds  to  and  takes  into 

account  the  section  121  exclusion  with 
respect  to  the  property  transferred  into 
the  estate. 

(d)  Effective  date  This  section  is 
applicable  for  sales  or  exchanges  on  or 
after  December  24,  2002. 

Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  11,  2002. 
Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 
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Reduced  Maximum  Exclusion  of  Gain 
From  Sale  or  Exchange  of  Principal 
Residence 

agency:  Internal  Revenue  Ser\^ice  (IRS), 

Tredsurv. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
exclusion  of  gain  from  the  sale  or 
exchange  of  a  taxpayer's  principal 
residence  in  the  case  of  a  taxpayer  who 
has  not  owned  and  used  the  property  as 
the  taxpayer's  principal  residence  for 
two  of  the  preceding  five  years  or  who 
has  excluded  gain  from  the  sale  or 
exchange  of  a  principal  residence 
within  the  preceding  two  years.  The  text 
of  these  temporary  regulations  also 
serves  as  the  text  of  the  proposed 
regulations  set  forth  in  the  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Propi ->;^  R  .;.  V  section  in  this  issue 
of  the  Federal  Register. 
DATES:  Effective  Date.  These  regulations 
are  effective  December  24,  2002. 

Applicability  Date.  For  dates  of 
applicability,  see  §  1,121-3T(1). 
FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Paige  Shepherd.  (202)  622-4960  (not  a 
toll-free  numbe. 
SUPPLEMENTARY  INFORMA'^tON: 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  under  section  121(c)  relating  to 
the  exclusion  of  gain  from  the  sale  or 
exchange  of  the  principal  residence  of  a 
taxpayer  who  has  not  owned  and  used 
the  property  as  the  taxpayer's  principal 
residence  for  two  of  the  preceding  five 
years  or  who  has  excluded  gain  on  the 
sale  or  exchange  of  a  principal  residence 
within  the  preceding  two  years 

Under  section  121(a).  a  taxpayer  may 
exclude  up  to  $250,000  ($500,000  for 
certain  joint  returns)  of  gain  realized  on 
the  sale  or  exchange  of  the  taxpayer's 
principal  residence  if  the  taxpayer 
owned  and  used  the  property  as  the 
taxpayer's  principal  residence  for  at 
least  two  years  during  the  five-year 
period  ending  on  the  date  of  the  sale  or 
exchange.  Section  121(b)(3)  allows  the 
taxpayer  fb  apply  the  maximum 
exclusion  to  only  one  sale  or  exchange 
during  the  two-year  period  ending  on 
the  date  of  the  sale  or  exchange.  Section 
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121(c)  provides  that  a  taxpayer  who  fails 
to  meet  any  of  these  conditions  by 
reason  of  a  change  in  place  of 
employment,  health,  or.  to  the  extent 
provided  in  regulations,  unforeseen 
circumstances,  may  be  entitled  to  an 
exclusion  in  a  reduced  maximum 
amount. 

On  October  10.  2000.  a  notice  of 
proposed  rulemaking  (REG- 105 2 3 5-99) 
under  section  121  was  published  in  the 
Federal  Register  (65  FR  60136)  The 
^)roposed  regulations  did  not  define 
i.hange  in  place  of  employment,  health, 
or  unforeseen  circumstances  for 
purposes  of  the  reduced  maximum 
exclusion.  Comments  were  specifically 
requested  regarding  what  circumstances 
should  qualify  as  unforeseen.  A  public 
hearing  was  held  on  January  26.  2001. 

The  IRS  and  Treasury  Department 
received  numerous  comments  regarding 
the  reduced  maximum  exclusion  and 
have  concluded  that  many  of  these 
comments  should  be  adopted.  However, 
because  the  rules  formulated  in 
response  to  these  comments  are 
extensive,  the  IRS  and  Treasury 
Department  have  concluded  that  the 
rules  relating  to  the  reduced  maximum 
exclusion  should  be  issued  as  proposed 
and  temporary  regulations  to  provide 
the  public  with  adequate  notice  and 
opportunity  to  comment.  Final 
^^^gu]ations  under  s«H:tion  121 
addressing  provisions  other  than  the 
reduced  maximum  exclusion  are  set 
forth  pisowhero  in  this  edition  of  the 
Federal  Register 

I  vpl.ili.itinli  lit  I'riivisruns 

1 .  General  Provisions 

Under  the  temporary  regulations,  a 
reduced  maximum  exclusion  limitation 
is  available  to  a  taxpayer  who  has  sold 
or  exchanged  property  owned  and  used 
as  the  taxpayer's  principal  residence  for 
less  than  two  of  the  preceding  five  years 
or  who  has  excluded  gain  on  the  sale  or 
exchange  of  a  principal  residence 
within  the  preceding  two  years.  This 
reduced  maximum  exclusion  applies 
only  if  the  sale  or  exchange  is  by  reason 
of  a  change  in  place  of  employment, 
health,  or  unforeseen  circumstances.  A 
sale  or  exchange  is  by  reason  of  a 
change  in  place  of  employment,  health, 
or  unforeseen  circumstances  only  if  the 
taxpayer's  primary  reason  for  the  sale  or 
exchange  is  a  change  in  place  of 
employment,  health,  or  unforeseen 
circumstances.  The  taxpayer's  primary 
reason  for  the  sale  or  exchange  is 
determined  based  on  the  facts  and 
circumstances.  The  temporary 
regulations  provide  a  list  of  factors  that 
may  be  relevant  in  determining  the 
taxpayer's  primary  reason.  These  factors 


are  suggestive  only.  No  single  fact  or 
particular  combination  of  facts  is 
determinative  of  the  taxpayer's 
entitlement  to  the  reduced  maximum 
exclusion. 

In  addition,  for  each  of  the  three 
grounds  for  claiming  a  reduced 
maximum  exclusion,  the  temporary 
regulations  provide  a  general  definition 
and  one  or  more  safe  harbors.  If  a  safe 
harbor  applies,  the  taxpayer's  primary 
reason  for  the  sale  or  exchange  is 
deemed  to  be  a  change  in  place  of 
employment,  health,  or  unforeseen 
circumstances. 

2.  Change  in  Place  of  Employment 

The  temporary  regulations  provide 
that  a  sale  or  exchange  is  by  reason  of 
a  change  in  place  of  employment  if  the 
taxpayer's  primary  reason  for  the  sale  or 
exchange  is  a  change  in  the  location  of 
the  employment  of  a  qualified 
individual.  Employment  is  defined  as 
the  commencement  of  employment  with 
a  new  employer,  the  continuation  of 
employment  with  the  same  employer,  or 
the  commencement  or  continuation  of 
self-employment.  A  qualified  individual 
is  defincni  as  the  taxpayer,  the  taxpayer's 
spouse,  a  co-owner  of  the  residence,  or 
a  person  whose  principal  place  of  abode 
is  in  the  same  household  as  the 
taxpayer. 

The  temporary  regulations  adopt  a 
safe  harbor,  suggested  by  commentators, 
that  provides  that  the  primary  reason  for 
the  sale  or  exchange  is  deemed  to  be  a 
change  in  place  of  employment  if  the 
new  place  of  employment  of  a  qualified 
individual  is  at  least  fifty  miles  farther 
from  the  residence  sold  or  exchanged 
than  was  the  former  place  of 
employment   If  the  individual  was 
unemployed,  the  distance  between  the 
new  place  of  employment  and  the 
residence  sold  or  exchanged  must  be  at 
least  fifty  miles.  This  standard  is 
derived  from  section  217(c)(1)  relating 
to  the  moving  expense  deduction.  The 
safe  harbor  applies  only  if  the  change  in 
place  of  employment  occurs  during  the 
period  of  the  taxpayer's  n\vn<»r»:hip  and 
use  of  the  property  as  tfi'   !  iv|m\.i  s 
principal  residence.  If  a  salt     i 
exchange  does  not  satisfy  thi^  ^it* 
harbor,  a  taxpayer  may  still  qualify  for 
the  reduced  maximum  exclusion  by 
reason  of  a  change  in  place  of 
employment  if  the  li<  t-  ml 
circumstances  inHu  ,ii>  th  it  ,i  change  in 
place  of  empk)\  !n« m  ,n  Uf  primary 
reason  for  the  sale  or  exchange. 

3.  Sale  or  Exchange  by  Reason  of  Health 

Commentators  proposed  that   for 
purposes  of  determiniii)-'.  v\h'itii'i   i  sale 
or  exchange  is  by  reason  ol  health,  the 
regulations  adopt  standards  similar  to 


those  for  the  dtum  titnUty  of  medical 
expenses  under  section  213(a). 
Commentators  also  suggested  that  the 
regulations  provide  that  the  reduced 
maximum  exclusion  bv  n  i^   ii    f  health 
apply  to  sales  and  fxi  hm^rs  due  to  (1) 
advanced  age-relat-  i  nifmnities,  (2)  the 
taxpayer's  need  to  move  in  order  to  care 
for  a  family  member,  (3)  severe  allergies, 
and  (4)  emotional  problems. 

In  response  to  these  comments,  the 
temporary  regulations  provide  the 
general  rule  that  a  sale  or  exchange  is  by 
reason  of  health  if  the  taxpayer's 
primary  reason  for  the  sale  or  exchange 
is  (1)  to  obtain,  provide,  or  facilitate  the 
diagnosis,  cure,  mitigation,  or  treatment 
of  disease,  illness,  or  injury  of  a 
qualified  individual,  or  (2)  to  obtain  or 
provide  medical  or  personal  care  for  a 
qualified  individual  suffering  from  a 
disease,  illness,  or  injury  A  sale  or 
exchange  that  is  merely  beneficial  to  the 
general  health  or  well-being  of  the 
individual  is  not  a  sale  or  exchange  by 
reason  of  health 

One  commentator  suggested  that  the 
regulations  establish  a  safe  harbor 
allowing  a  taxpayer  to  claim  a  reduced 
maximum  exclusion  if  the  taxpayer 
obtains  documentation  of  a  specific 
medical  condition  from  a  licensed 
physician.  The  temporary  regulations 
provide  a  safe  harbor  that  the  primary 
reason  for  the  sale  or  exchange  is 
deemed  to  be  health  if  a  physician  (as 
defined  in  section  213(d)(4J) 
recommends  a  change  of  residence  for 
reasons  of  health. 

For  purposes  of  the  reduced 
maximum  exclusion  by  reason  of  health, 
the  term  qualified  individual  includes 
the  taxpayer,  the  taxpayer's  spouse,  a 
co-owner  of  the  residence,  a  person 
whose  principal  place  of  abode  is  in  the 
same  household  as  the  taxpayer,  and 
certain  family  members  of  these 
individuals.  The  definition  of  qualified 
individual  in  the  case  of  health  is 
broader  than  the  definition  that  applies 
to  the  exclusions  by  reason  of  change  in 
place  of  t'liii  1  '\  nient  and  unforeseen 
circumstaiK  <s  ti>  i-nc  nnipH^v  taxpayers 
who  sell  Hi  r\i  iMiiK>'  !ii''ii  r^"-! i i>'iice  in 
order  to  care  for  sick  lamih  mtinhers. 

4.  Sale  or  Exchange  by  Reason  of 
Unforeseen  Circumstances 

The  temporary  regulations  \)in\  \>\i 
fh  It  I  s.tlc  or  exchange  is  bv  hmm  n    t 
unlu[x'.s<t!n  circumstances  if  tin  iiriiii,ir\ 
reason  for  the  sale  or  exchange  is  the 
occum  nil'  of  .m  event  that  the  taxpayer 
does  11. it  iiiiii  1(1, ite  before  purchasing 
and  occupying  the  residence. 

Many  commentators  provided 
suggestions  regarding  circumstances 
that  should  qualify  as  unforeseen.  A 
large  number  of  commentators 
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suggested  that  unforeseen  circumstances 
should  encompass  divorce  or  the 
termination  of  a  permanent  residpntial 
relationship.  Others  suggested  that 
unforeseen  circumstances  should 
include  death,  birth,  marriagp, 
bankruptcy,  the  loss  of  employment, 
uuarcpration.  admis.sion  to  an 
iii'-titution  oi  higher  learning,  natural 
and  man  made  disasters,  involuntary 
coiuiTsinns,  and  a  sub.stantia!  in(  reast^ 
in  nifdu  al  or  living  expenses  leading  to 
a  significant  change  in  economic 
circumstances  One  commentator 
suggested  that  any  delay  of  over  three 
years  in  selling  the  residence  due  to  a 
decline  in  the  real  estate  market  should 
be  deemed  an  unforeseen  circumstance 
A  few  commentators  suggested  that 
unforeseen  circumstances  should 
include  unfavorable  changes  affecting 
the  desirability  of  the  property,  such  as 
environmental  problems,  zoning-law 
changes,  slovenly  neighbors,  and 
serious  nuisance  or  safety  concerns. 

The  temporary  regulations  adopt 
many  of  these  suggestions  as  safe 
harbors.  A  taxpayer's  primary  reason  for 
the  sale  or  exchange  is  deemed  to  be 
unforeseen  circumstances  if  one  of  the 
safe  harbor  events  occurs  during  the 
taxpayer's  ownership  and  use  of  the 
property.  The  safe  harbor  events  include 
the  involuntary  conversion  of  the 
residence,  a  natural  or  man-made 
disaster  or  act  of  war  or  terrorism 
resulting  in  a  casualty  to  the  residence, 
and.  in  the  case  of  a  qualified 
individual:  (1)  Death.  (2)  the  cessation 
of  employment  as  a  result  of  which  the 
individual  is  eligible  for  unemployment 
compensation,  (3)  a  change  in 
employment  or  self-employment  status 
that  results  in  the  taxpayer's  inability  to 
pay  housing  costs  and  reasonable  basic 
living  expenses  for  the  taxpayer's 
household,  (4)  divorce  or  legal 
separation  under  a  decree  of  divorce  or 
separate  maintenance,  and  (5)  multiple 
births  resulting  from  the  same 
pregnancy.  The  Commissioner  may 
designate  other  events  or  situations  as 
unforeseen  circumstances  in  published 
guidance  of  general  applicability  or  in  a 
ruling  directed  to  a  specific  taxpayer.  A 
taxpayer  who  does  not  qualify  for  a  safe 
harbor  may  demonstrate  that  the 
pnm.irN  reason  for  the  sale  or  exchange 
is  unforeseen  circ:umstances,  under  a 
facts  and  circumstances  test. 

For  purposes  of  the  reduced 
maximum  exclusion  by  reason  of 
unforeseen  circumstances,  a  qualified 
individual  includes  the  taxpayer,  the 
taxpayer's  spouse,  a  co-owner  of  the 
residence,  and  a  person  whose  principal 
place  of  abode  is  in  the  same  household 
as  the  taxpayer. 


The  regulations  include  examples 
illustrating  the  application  of  the  safe 
harbors  and  the  facts  and  circumstances 

test. 

5.  Election  To  Apply  Regulations 
Retroactively 

The  regulations  provide  that 
taxpayers  who  would  otherwise  qualify- 
under  these  temporary'  regulations  to 
exclude  gain  from  a  sale  or  exchange 
that  occ  urred  before  the  effective  date  of 
the  regulations  but  on  or  after  May  7, 
1997.  may  elect  to  apply  all  of  the 
provisions  of  the  temporary'  regulations 
to  the  sale  or  exchange  A  taxpayer  may 
make  the  election  by  filing  a  return  for 
the  taxable  year  of  the  sale  or  exchange 
that  does  not  include  the  gain  from  the 
sale  or  exchange  of  the  taxpayer's 
principal  residence  in  the  taxpayer's 
gross  income,  Taxpayers  who  have  filed 
a  return  for  the  taxable  year  of  the  sale 
or  exchange  may  elect  to  apply  all  of  the 
provisions  of  these  regulations  for  any 
years  for  which  the  period  of  limitations 
under  section  6511  has  not  expired  by 
filing  an  amended  return. 

6.  Audit  Protection 

The  temporary'  regulations  provide 
that  the  IRS  will  not  challenge  a 
taxpayer's  position  that  a  saie  or 
exchange  before  the  effective  date  of 
these  regulations  but  on  or  after  May  7, 
1997,  qualifies  for  the  reduced 
maximum  exclusion  under  section 
121(c)  if  the  taxpayer  has  made  a 
reasonable,  good  faith  effort  to  comply 
with  the  requirements  of  section  121(c) 
and  if  the  sale  or  exchange  otherwise 
qualifies  under  section  121. 

7.  Effective  Date 

These  temporary  regulations  apply  to 
sales  and  exchanges  on  or  after 
December  24,  2003. 

Special  .\nalyses 

It  has  bern  determined  that  this 
Treasur\  dec  isioi;  i^  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory-  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  For  the 
applicability  of  the  Regulatory' 
Flexibility  Act  (5  U,S.C.  chapter  6)  refer 
to  the  Special  Analyses  section  of  the 
preamble  to  the  cross-reference  notice  of 
proposed  rulemaking  published  in  the 
i'roposed  Rules  section  in  this  issue  of 
the  Federal  Register  Pursuant  to 
section  7H().=i(f  of  the  Internal  Revenue 
Code,  these  K^mporary  regulations  will 
he  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 


Administration  for  comment  on  their 

impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Sara  Paige  Shepherd. 
Office  of  Associate  Chief  Counsel 
(Income  Tax  and  Accounting).  However, 
other  personnel  from  the  IRS  and  the 
Treasury  Department  participated  in  the 
development  of  the  regulations. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

.\mendmpnts  to  the  Keeulatnins 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

\iJlhority:  26  U.S.C.  7805  '    '    * 

Par.  2.  Section  1.121-3T  is  added  to 

read  as  follows 

§1.121-3T     Reducec  maximum-  enctusion 
tor  taxpayers  failing  to  rneet  certair 
requirements  itemporary;. 

Id,  ,Keier\i.d,  r  _:  further  guidance, 
see§1.121-3(a). 

(b)  Primary  reason  for  sale  or 
exchange.  In  order  for  a  taxpayer  to 
claim  a  reduced  maximum  exclusion 
under  section  121(c),  the  sale  or 
exchange  must  be  by  reason  of  a  change 
in  place  of  employment,  health,  or 
unforeseen  circumstances.  A  sale  or 
exchange  is  by  reason  of  a  change  in 
place  of  employment,  health,  or 
unforeseen  circumstances  only  if  the 
primary'  reason  for  the  sale  or  exchange 
is  a  change  in  place  of  employment 
(within  the  meaning  of  paragraph  (c)  of 
this  section),  health  (within  the  meaning 
of  paragraph  (d)  of  this  section),  or 
unforeseen  circumstances  (within  the 
meaning  of  paragraph  (e)  of  this 
section).  Whether  the  requirements  of 
this  section  are  satisfied  depends  upon 
all  the  facts  and  circumstances.  If  the 
taxpayer  qualifies  for  a  safe  harbor 
described  in  this  section,  the  taxpayer's 
primary  reason  is  deemed  to  be  a  change 
in  place  of  employment,  health,  or 
unforeseen  circumstances.  If  the 
taxpayer  does  not  qualif\'  for  a  safe 
harbor,  factors  that  may  be  relevant  in 
determining  the  taxpayer's  priman' 
reason  for  the  sale  or  exchange  include 
(but  are  not  limited  to)  the  extent  to 
which — 

(1)  The  sale  or  exchange  and  the 
circumstances  giving  rise  to  the  sale  or 
exchange  are  proximate  in  time; 
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(2)  The  suitability  of  the  property  as 
the  taxpayer's  principal  residence 
materially  changes: 

(3)  The  taxpayer's  financial  ability  to 
maintain  the  property  materially 
changes; 

(4)  The  taxpayer  uses  the  property  as 
the  taxpayer's  residence  during  the 
period  of  the  taxpayer's  ownership  of 
the  property: 

(5)  The  circumstances  giving  rise  to 
the  sale  or  exchange  are  not  reasonably 
foreseeable  when  the  taxpayer  begins 
using  the  property  as  the  taxpayer's 
principal  residence;  and 

(6)  The  circumstances  giving  rise  to 
the  sale  or  exchange  occur  during  the 
period  of  the  taxpayer's  ownership  and 
use  of  the  property  as  the  taxpayer's 
principal  residence. 

(c)  Sale  or  exchange  by  reason  of  a 
change  in  place  of  employment — (1)  In 
general.  A  sale  or  exchange  is  by  reason 
of  a  change  in  place  of  employment  if, 
in  the  case  of  a  qualified  individual 
described  in  paragraph  (f)  of  this 
section,  the  primary  reason  for  the  sale 
or  exchange  is  a  change  in  the  location 
of  the  individual's  employment. 

(2)  Distance  safe  harbor.  The  primary 
reason  for  the  sale  or  exchange  is 
deemed  to  be  a  change  in  place  of 
employment  (within  the  meaning  of 
paragraph  (c)(1)  of  this  section)  if — 

(i)  The  change  in  place  of 
employment  occurs  during  the  period  of 
the  taxpayer's  ownership  and  use  of  the 
property  as  the  taxpayer's  principal 
residence:  and 

(ii)  The  individual's  new  place  of 
employment  is  at  least  50  miles  farther 
from  the  residence  sold  or  exchanged 
than  was  the  former  place  of 
employment,  or,  if  there  was  no  former 
place  of  employment,  the  distance 
between  the  individual's  new  place  of 
employment  and  the  residence  sold  or 
exchanged  is  at  least  50  miles. 

(3)  Employment.  For  purposes  of  this 
paragraph  (c),  employment  includes  the 
commencement  of  employment  with  a 
new  employer,  the  continuation  of 
employment  with  the  same  employer, 
and  the  commencement  or  continuation 
of  self-employment. 

(4)  Exampfes  The  following  examples 
illustrate  the  rules  of  this  paragraph  (c): 

Examplv  J.  A  i.s  unemployed  and  owns  a 
townhouse  thai  she  has  owned  and  used  as 
her  principal  residence  since  2002.  In  200.1 
A  obtains  a  job  thai  is  54  miles  from  her 
lownhouse,  and  she  sells  the  lownhouse. 
Because  the  distance  between  A's  new  place 
of  employment  and  the  lownhouse  is  at  least 
.SO  miles,  the  sale  is  within  the  .safe  harbor 
of  paragraph  (c)(2)  of  this  section  and  A  is 
entitled  to  claim  a  reduced  maximum 
exclusion  under  se«;tion  121(c)(2). 

Example  2.  B  is  an  officer  in  the  United 
States  Air  Force  slaUoned  in  Florida.  B 


purchases  a  house  in  Florida  in  2001.  In  May 
2002  B  moves  out  of  his  house  to  take  a  3- 
year  assignment  in  Germany.  B  sells  his 
house  in  lanuary  2003.  Because  Bs  new 
place  of  employment  in  Germany  is  at  least 
50  miles  farther  from  the  residence  sold  than 
is  Bs  former  place  of  employment  in  Florida, 
the  sale  is  within  the  safe  harbor  of  paragraph 
(c)(2)  of  this  section  and  B  is  entitled  to  claim 
a  reduced  maximum  exclusion  under  section 
121(c)(2). 

Example  3.  C  is  employed  by  Employer  R 
at  Rs  Philadelphia  office.  C  purchases  a 
house  in  February  2001  that  is  35  miles  from 
R's  Philadelphia  office.  In  May  2002  C  begins 
a  temporary  assignment  at  R's  Wilmington 
office  that  is  72  miles  from  C's  house,  and 
moves  out  of  the  house.  In  |une  2004  C  is 
assigned  to  work  in  R's  London  office,  and 
as  a  result,  sells  her  house  in  August  2004. 
The  sale  of  the  house  is  not  within  the  safe 
harbor  of  paragraph  (c)(2)  of  this  section  by 
rea.son  of  the  change  in  place  of  employment 
from  Philadelphia  to  Wilmington  because  the 
Wilmington  office  is  not  50  miles  farther 
from  C's  house  than  is  the  Philadelphia 
office.  Furthermore,  the  sale  is  not  within  the 
safe  harbor  by  reason  of  the  change  in  place 
of  employment  to  London  because  C  is  not 
using  the  house  as  her  principal  residence 
when  she  moves  to  London.  However,  C  is 
entitled  to  claim  a  reduced  maximum 
exclusion  under  section  121(c)(2)  because, 
under  the  facts  and  circumstances,  the 
primary  reason  for  the  sale  is  the  change  in 
C's  place  of  employment. 

Example  4.  In  luly  2002  D  buys  a 
condominium  that  is  5  miles  from  her  place 
of  employment  and  uses  it  as  her  principal 
residence.  In  February  2003  D.  who  works  as 
an  emergency  medicine  physician,  obtains  a 
job  that  is  located  51  miles  from  Ds 
condominium.  D  may  be  called  in  to  work 
uns<:heduled  hours  and,  when  called,  must 
be  able  to  arrive  at  work  quickly.  Therefore, 
D  sells  her  condominium  and  buys  a 
lownhouse  that  is  4  miles  from  her  new  place 
of  employment.  Be<;ause  D's  new  place  of 
employment  is  only  46  miles  farther  from  the 
condominium  than  is  D's  former  place  of 
employment,  the  sale  is  not  within  the  safe 
harbor  of  paragraph  (c)(2)  of  this  section. 
However.  D  is  entitled  to  claim  a  reduced 
maximum  exclusion  under  section  121(c)(2) 
because,  under  the  facts  and  circumstances, 
the  primary  reason  for  the  sale  is  the  change 
in  D's  place  of  employment. 

(d)  Sale  or  exchange  by  reason  of 
health — (1)  In  general.  A  sale  or 
exchange  is  by  reason  of  health  if  the 
primary  reason  for  the  sale  or  exchange 
is  to  obtain,  provide,  or  facilitate  the 
diagnosis,  cure,  mitigation,  or  treatment 
of  disease,  illness,  or  injur\'  of  a 
qualified  individual  described  in 
paragraph  (f)  of  this  section,  or  to  obtain 
or  provide  medical  or  personal  care  for 
a  qualified  individual  suffering  from  a 
disease,  illness,  or  injury.  A  sale  or 
exchange  that  is  merely  beneficial  to  the 
general  health  or  well-being  of  the 
individual  is  not  a  sale  or  exchange  by 
reason  of  health. 


(2)  Physician's  recommendation  safe 
harbor  The  primary  reason  for  the  sale 
or  exchange  is  deemed  to  be  health  if  a 
physician  (as  defined  in  section 
213(d)(4))  rec(i!iiui>  liii.s  a  change  of 
residence  for  rcd^wiKs  i)f  health  (as 
defined  in  paragraph  (d)(1)  of  this 
section). 

(3)  Examples.  The  following  examples 
illustrate  the  rules  of  this  |.,ir,it;r,q)h  (d): 

Example  1.  In  2002  A  buys  a  house  that 
she  uses  as  her  principal  residence.  A  is 
injured  in  an  accident  and  is  unable  to  care 
for  herself.  As  a  result,  A  sells  her  house  in 
2003  and  moves  in  with  her  daughter  so  that 
the  daughter  r-an  provide  the  care  that  A 
requires  as  a  result  of  her  injury.  Because, 
under  the  facts  and  circumstances,  the 
primary  reason  for  the  sale  of  A's  house  is 
As  health,  A  is  entitled  to  claim  a  reduced 
maximum  exclusion  under  section  121(c)(2). 

Example  2.  H's  father  has  a  chronic 
disease.  In  2002  H  and  W  purchase  a  house 
that  they  use  as  their  principal  residence.  In 
2003  H  and  W  sell  their  house  in  order  to 
move  into  the  house  of  H's  father  so  that  they 
can  provide  the  care  be  requires  as  a  result 
of  his  disease.  Because,  under  the  facts  and 
circumstances,  the  primary  reason  for  the 
sale  of  their  house  is  the  health  of  H's  father, 
H  and  W  are  entitled  to  claim  a  reduced 
maximum  exclusion  under  section  121(c)(2). 

Example  3.  H  and  W  purchase  a  house  in 

2002  that  they  use  as  their  principal 
residence.  Their  son  suffers  from  a  chronic 
illness  that  requires  regular  medical  care. 
Later  that  year  their  doctor  recommends  that 
their  son  begin  a  new  treatment  that  is 
available  at  a  medical  facility  100  miles  away 
from  their  residence.  In  2003  H  and  W  sell 
their  house  to  be  closer  to  the  medical 
facility.  Because,  under  the  facts  and 
circumstances,  the  primary  reason  for  the 
sale  is  to  facilitate  the  treatment  of  their  son's 
chronic  illness.  H  and  W  are  entitled  to  claim 
a  reduced  maximum  exclusion  under  section 
121(c)(2). 

Example  4.  B.  who  has  chronic  asthma, 
purchases  a  house  in  Minnesota  in  2002  that 
he  uses  as  his  principal  residence.  B's  doctor 
tells  B  that  moving  to  a  warm,  dry  climate 
would  mitigate  B's  asthma  symptoms.  In 

2003  B  sells  his  house  and  moves  to  Arizona 
to  relieve  his  asthma  symptoms.  The  sale  is 
within  the  safe  harbor  of  paragraph  (d)(2)  of 
this  section  and  B  is  entitled  to  claim  a 
reduced  maximum  exclusion  under  section 
121(c)(2). 

Example  5.  In  2002  H  and  W  purchase  a 
house  in  Michigan  that  they  use  as  their 
principal  residence.  H's  doctor  tells  H  that  he 
should  get  more  exercise,  but  H  is  not 
suffering  from  any  disease  that  can  be  treated 
or  mitigated  by  exercise.  In  2003  H  and  W 
sell  their  house  and  move  to  Florida  so  that 
H  can  increa.se  his  general  level  of  exercise 
by  playing  golf  year-round.  Because  the  sale 
of  the  house  is  merely  beneficial  to  H's 
general  health,  the  sale  of  the  house  is  not 
by  reason  of  H's  health.  H  and  W  are  not 
entitled  to  claim  a  reduced  maximum 
exclusion  under  .section  121(c)(2). 

(e)  Sale  or  exchange  by  reason  of 
unforeseen  circumstances — (1)  In 
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general.  A  sale  or  exchange  is  by  reason 
of  unforeseen  circumstances  if  the 
primary  reason  for  the  sale  or  exchange 
IS  the  occurrence  of  an  event  that  the 
tH.\paver  does  not  anticipate  before 
purchasing  and  occupying  the 
residence. 

(2)  Specific  event  safe  harbors.  The 
primary  reason  for  the  sale  or  exchange 
is  dtwmed  to  be  unforeseen 
circumstances  (within  the  meaning  ol 
paragraph  (e)(1)  nf  this  section)  if  any  of 
the  events  sptM.ified  in  paragraphs 
{e)(2)(i)  through  (liij  of  this  section 
occur  during  the  period  of  the 
taxpaver's  ownership  and  use  of  the 
residence  as  the  tdxpavers  principal 
residence — 

(i)  The  involuntary  conversion  ol  the 
residence; 

(ii)  Natural  or  man-made  disasters  or 
acts  of  war  or  terrorism  resulting  in  a 
casualty  to  the  residence  (without 
regard  to  dedurtihi!it\  under  section 
165(h)); 

(iii)  In  the  case  of  a  qualified 
individual  described  in  paragraph 

(f)  of  this  section — 

(A)  Death; 

(B)  The  cessation  of  employment  as  a 
result  of  which  the  individual  is  eligible 
for  unemployment  compensation  (as 
defined  in  section  85(b)); 

(C)  A  change  in  employment  or  self- 
employn»ent  status  that  results  in  the 
taxpayer's  inability  to  pay  housing  costs 
,ind  renisniidhle  hasi(  living  exf>enses  for 
llif  irixp.iMTs  ht)usehold  (including 
amounts  for  food,  clothing.  m*>dical 
expenses  taxes,  transportation,  court- 
iirdereit  ji.r.ments.  and  expenses 
reasonahU  necessary  to  the  pn>durtion 
of  income,  but  not  for  the  maintenance 
of  an  affluent  or  luxurious  standard  of 
living); 

(D)  Divorce  or  legal  separation  under 
a  decree  of  divorce  or  separate 
maintenance:  or 

(E)  Multiple  births  resulting  from  the 
same  pregnancy;  or 

(iv)  An  event  determined  b\  liie 
Commissioner  to  be  an  unforeseen 
circumstance  to  the  extent  provided  in 
published  guidance  of  general 
applicability  or  in  a  ruling  directed  to  a 
specific  taxpayer. 

(3)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (e): 

Example  1.  In  2003  A  buys  a  house  in 
California.  After  A  begins  to  use  the  house  as 
her  principal  residence,  an  earthquake  causes 
damage  to  A's  house.  A  sells  the  house  in 
2004.  The  sale  is  within  the  safe  harbor  of 
paragraph  (e)(2)(ii)  of  this  section  and  A  is 
entitled  to  claim  a  reduced  maximum 
•exclusion  under  section  121(c)(2). 

Example  2.  H  works  as  a  teacher  and  W 
works  as  a  pilot.  In  2003  H  and  W  buy  a 
house  that  they  use  as  their  principal 


residence.  Later  that  year  W  is  furloughed 
from  her  job  for  six  months.  H  and  W  are 
unable  to  pay  their  mortgage  during  the 
period  W  is  furloughed.  H  and  W  sell  their 
house  in  2004.  The  sale  is  within  the  safe 
harbor  of  paragraph  (e)(2)(iii)(C)  of  this 
section  and  H  and  W  are  entitled  to  claim  a 
reduced  maximum  exclusion  under  section 
121(c)(2). 

Example  3.  In  2003  H  and  W  buy  a  two- 
bedroom  condominium  that  they  use  as  their 
principal  residence.  In  2004  W  gives  birth  to 
twins  and  H  and  W  sell  their  condominium 
and  buy  a  four-bedroom  house.  The  sale  is 
within  the  safe  harbor  of  paragraph 
(e)(2)(iii)(E)  of  this  section,  and  H  and  W  are 
entitled  to  claim  a  reduced  maximum 
exclusion  under  section  121(c)(2). 

Example  4.  B  buys  a  condominium  in  2003 
and  uses  it  as  his  principal  residence.  B's 
monthly  oondominium  fee  is  $X.  Three 
months  after  B  moves  into  the  condominium, 
the  condominium  association  decides  to/ 
replace  the  building's  roof  and  heating 
system.  Six  months  later,  B's  monthly 
condominium  fee  doubles.  B  sells  the 
condominium  in  2004  because  B  is  unable  to 
pay  the  new  condominium  fee  along  with  the 
monthly  mortgage  payment.  The  safe  harbors 
of  paragraph  (e)(2)  of  this  section  do  not 
apply.  However,  under  the  facts  and 
circumstances,  the  primary  reason  for  the 
sale  is  unforeseen  circumstances,  and  B  is 
entitled  to  claim  a  reduced  maximum 
exclusion  under  section  121(c)(2). 

Example  5.  In  2003  C  buys  a  house  that  he 
uses  as  his  principal  residence.  The  property 
is  located  on  a  heavily  trafficked  road.  C  sells 
the  property  in  2004  because  the  traffic  is 
more  disturbing  than  he  expected.  C  is  not 
entitled  to  claim  a  reduced  maximum 
exclusion  under  section  121(c)(2)  because  the 
safe  harbors  of  paragraph  (eM2)  of  this  section 
do  not  apply  and,  under  the  facts  and 
circumstances,  the  traffic  is  not  an 
unforeseen  circumstance. 

Example  6.  In  2003  D  and  her  fiance  E  buy 
a  house  and  live  in  it  as  their  principal 
residence.  In  2004  D  and  E  cancel  their 
wedding  plans  and  E  moves  out  of  the  house. 
Because  D  cannot  afford  to  make  the  monthly 
mortgage  payments  alone.  D  and  E  sell  the 
house  in  2004.  The  safe  harbors  of  paragraph 
(e)(2)  of  this  section  do  not  apply.  However, 
under  the  facts  and  circumstances,  the 
primary  reason  for  the  sale  is  unforeseen 
circumstances,  and  D  and  E  are  each  entitled 
to  claim  a  reduced  maximum  exclusion 
under  section  121(c)(2). 

[f]  Qualified  individual.  For  purposes 
of  this  section,  qualified  individual 
means — 

(1)  The  taxpayer; 

(2)  The  taxpayer's  spouse; 

(3)  A  co-owner  of  the  residence; 

(4)  \  person  whose  principal  place  of 
abode  is  in  the  same  household  as  the 
taxpayer;  or 

(5)  For  purposes  of  paragraph  (d)  of 
this  section,  a  person  bearing  a 
relationship  specified  in  sections 
152(a)(1)  through  152(a)(8)  (without 
regard  to  qualification  as  a  dependent) 
to  a  qualified  individual  described  in 


paragraphs  (f)(1)  through  (4)  of  this 
section,  or  a  descendant  of  the 
taxpayer's  grandparent. 

(g)  [Reserved].  For  further  guidance, 
see§1.121-3(g). 

(h)  Election  to  apply  regulations 
retroactively.  Taxpayers  who  would 
otherwise  qualif\'  under  this  section  to 
exclude  gain  from  a  sale  or  exchange 
before  December  24.  2002  but  on  or  after 
May  7,  1997,  may  elect  to  apply  all  of 
the  provisions  of  this  section  for  any 
years  for  which  the  period  of  limitations 
under  section  65 11  has  not  expired.  The 
taxpayer  makes  the  election  under  this 
paragraph  (h)  by  filing  a  return  for  the 
taxable  year  of  the  sale  or  exchange  that 
does  not  include  the  gain  from  the  sale 
or  exchange  of  the  taxpayer's  principal 
residence  in  the  taxpayer's  gross 
income.  Taxpayers  who  have  filed  a 
return  for  the  taxable  year  of  the  sale  or 
exchange  may  elect  to  apply  all  the 
provisions  of  this  section  for  any  years 
for  which  the  period  of  limitations 
under  section  6511  has  not  expired  by 
filing  an  amended  return. 

(i)  through  (j)  [Reserved).  See  §  1.121- 
3(i)  through  (j). 

(k)  Audit  protection.  The  Internal 
Revenue  Service  will  not  challenge  a 
taxpayer's  position  that  a  sale  or 
exchange  of  a  priiKiipal  residence  that 
occurred  before  December  24.  2002  but 
on  or  after  May  7,  1997,  qualifies  for  the 
reduced  maximum  exclusion  under 
section  121(c)  if  the  taxpayer  has  made 
a  reasonable,  good  faith  effort  to  comply 
with  the  requirements  of  section  121(c) 
and  if  the  sale  or  exchange  otherwise 
qualifies  under  section  121. 

(1)  Effective  date.  For  the  applicability 
nf  this  section,  see  §  1.121-3(1). 

Ki»bert  I..  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  11,  2002. 
Pamela  F.  OloMi, 

Assistant  Secretary  of  the  Treasury. 
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summary;  i  a ->  document  contains  fin  u 
regulations  under  section  645  relating  to 
an  election  for  certain  revocable  trusts 
to  be  treated  and  taxed  as  part  of  an 
estate.  The  final  regulations  provide  the 
procedures  and  requirements  for  making 
the  election,  rules  regarding  the  tax 
treatment  of  the  trust  and  the  estate 
while  the  election  is  in  effect,  and  rules 
regarding  the  termination  of  the 
election.  This  document  also  contains 
final  regulations  clarifying  the  reporting 
rules  for  a  trust,  or  portion  of  a  trust, 
that  is  treated  as  owned  by  the  grantor, 
or  another  person  under  the  provisions 
of  subpart  E,  part  I,  subchapter  ), 
chapter  1  of  the  Internal  Revenue  Code, 
for  the  taxable  year  ending  with  the 
(i»Mth  of  the  grantor  or  other  person. 
DATES:  Effective  Date:  These  regulations 
are  effective  December  24,  2002. 

Applicability  Date:  For  dates  of 
applicability  of  these  regulations,  see 
§§1.645-l(j),  1.671-4(i)(3).  1.6072- 
l(a)(2](ii].  :i01  Hin^-I'alffi) 
FOR  FURTHER  INFORMATION  CONTACT: 
Faith  Colson.  (202)  622-3060  not  a  toll- 
fref>  numbfrl 
SUPPLEMENTARY  INFORMATION: 

P<i}itM  wDi  k  Kf(hi(  tion  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  previously  reviewed  and  approved 
by  the  Office  of  Management  and 
Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d))  under  control  number 
1545-1578.  This  final  rule  makes  no 
substantive  change  in  the  previously 
approved  collection  of  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  might 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S  C  6103 

Bd(,k>;r(iui)(l 

On  December  18,  2000,  the  IRS  and 
the  Treasury  Department  published  a 
notice  of  proposed  rulemaking  (REG— 
106542-98;  2001-1  CB  473)  in  the 
Federal  Register  (65  FR  79015)  under 
section  645  relating  to  an  election  for 
certain  revocable  trusts  to  be  treated  and 
taxed  as  part  of  an  estate.  This  notice 
also  contained  proposed  amendments  to 
the  regulations  under  section  671 
relating  to  reporting  rules  for  a  trust,  or 


jKirtion  of  a  trust,  that  is  treated  as 
oun.   i  !  \  the  grantor  or  another  person 
uiidt^r  the  provisions  of  subpart  E.  part 
I,  subchapter  J,  chapter  1  of  the  Internal 
Revenue  Code  (Code),  for  the  taxable 
year  ending  with  the  death  of  the 
grantor  or  other  person.  Written 
comments  responding  to  the  notice  of 
proposed  rulemaking  were  received.  A 
public  hearing  on  the  notice  of  proposed 
rulemaking  was  scheduled  for  April  11. 
2001.  but  was  canceled  when  no  one 
requested  to  speak  at  the  hearing.  After 
consideration  of  all  comments,  the 
proposed  regulations,  with  certain 
changes  in  response  to  the  comments, 
are  adopted  as  final  regulations  by  this 
Treasury  decision. 

Sunimdr\  of  (  (imments  and 
Expianatiuii  ut  Revisions 

A.  Comments  and  Changes  to  §  1.645- 
1(h):  Definitions 

Under  section  645,  if  both  the 
executor  (if  any)  of  an  estate  and  the 
trustee  of  a  qualified  revocable  trust 
(QRT)  elect  the  treatment  provided  in 
section  645,  the  trust  shall  be  treated 
and  taxed  for  income  tax  purposes  as 
part  of  the  estate  (and  not  as  a  separate 
trust)  during  the  election  period.  The 
proposed  regulations  define  a  QRT  as 
any  trust  (or  portion  thereof)  that  on  the 
date  of  death  of  the  decedent  was 
treated  as  owned  by  the  decedent  under 
section  676  by  reason  of  a  power  held 
by  the  decedent  (determined  without 
rt>gard  to  section  672(e)).  In  accordance 
with  the  legislative  history 
accompanying  section  64JSip^the 
proposed  regulations  provide  that  a 
trust,  in  which  the  power  is  held  solely 
by  a  nonadverse  party,  is  not  a  QRT.  See 
H.R.  Conf.  Rep.  No.  220,  105th  Cong., 
1st  Sess.  at  711  (1997).  hi  addition,  the 
proposed  regulations  provide  that  a 
trust,  in  which  the  power  was 
exercisable  by  the  decedent  only  with 
the  approval  or  consent  of  another 
person,  is  not  a  QRT. 

Some  commentators  suggested  that,  if 
the  decedent's  power  to  revoke  the  trust 
was  exercisable  only  with  the  approval 
or  consent  of  a  nonadverse  party,  the 
trust  should  qualify  as  a  QRT.  Many 
persons  use  revocable  trusts  as  property 
management  tools  and,  to  protect  the 
grantor  from  improvident  decisions  or 
undue  influence,  their  trust  agreements 
may  provide  that  any  revocation  of  the 
trust  by  the  grantor  will  be  effective 
only  if  consented  to  by  a  nonadverse 
party.  The  commentators  noted  that  the 
prohibition  described  in  the  legislative 
history  addresses  trusts  in  which  only  a 
nonadverse  party  has  a  power  to  revoke. 

In  response  to  these  comments,  the 
final  regulations  provide  that  a  trust  that 


was  treated  as  owned  by  the  decedent 
under  section  676  by  reason  of  a  power 
that  was  exercisable  by  the  decedent 
with  the  consent  or  approval  of  a 
nonadverse  party  is  a  QRT  The  final 
regulations  also  clarif\'  that  while  a 
trust,  in  which  the  power  to  revoke  is 
held  only  by  the  decedent's  spouse  and 
not  by  the  decedent,  is  not  a  QRT,  a 
trust,  in  whit  h  the  power  to  revoke  is 
exercisable  by  the  decedent  with  the 
approval  or  consent  of  the  decedent's 
spouse,  is  a  QRT. 

Clarification  has  also  been  requested 
regarding  whether  a  trust  qualifies  as  a 
QRT  if  the  grantor's  power  to  revoke  the 
trust  lapses  prior  to  the  grantors  death 
as  a  result  of  the  tiranlur  s  incapacity. 
Some  trust  doc  uinents  fur  revocable 
trust.s  provide  that  the  irusttHi  is  to 
disregard  the  instructiuns  of  the  grantor 
to  revoke  the  trust  if  the  grantor  is 
inc.ip.n  it.itrd    Itir  IRS  .\m\  the  Treasury 
Departincii!  InlifV'  th.it.  if  an  agent  or 
legal  representative  of  the  grantor  can 
revoke  the  trust  under  state  law  during 
the  grantor's  incapacity,  the  trust  will 
qualify  as  a  QRT.  even  if  the  grantor  is 
incapacitated  on  the  date  of  the 
grantor's  death. 

The  proposed  regulations  also  provide 
that  a  QRT  must  be  a  domestic  trust 
under  section  7701(a)(30)(E)  and  that  a 
section  645  election  for  a  QRT  must 
result  in  a  domestic  estate  under  section 
7701(a)(30)(D).  Several  commentators 
suggested  that  the  section  645  election 
should  also  be  available  in  situations  in 
which  either  the  QRT  or  the  related 
estate,  or  both,  are  foreign.  According  to 
the  commentators.  U.S.  citizens  living 
abroad  frequently  use  revocable  trusts  to 
avoid  jurisdictional  disputes  concerning 
the  decedent's  assets,  as  well  as  the 
cumbersome  probate  and  forced 
heirship  rules  of  several  foreign 
countries.  Many  of  the  trusts  will  be 
foreign  trusts  upon  the  grantor's  death 
and,  if  a  section  645  election  is 
permitted  to  be  made,  will  become  part 
of  a  foreign  estate.  The  commentators 
questioned  the  authority  for  the 
domestic  restriction  provided  in  the 
proposed  regulations  given  that  the 
statute  and  the  legislative  history  do  not 
explicitly  limit  the  applicability  of  a 
section  645  election  to  domestic  trusts 
and  domestic  estates.  Upon 
consideration  of  these  comments,  the 
requirements  that  a  QRT  be  a  domestic 
trust  ,iiui  th.it  the  election  result  in  d 
domestu  est<ite  ,ire  removed  from  the 
final  regulatiims    The  IRS  and  the 
Treasur\  Department  note,  however, 
that  a  trust  for  which  a  section  645 
election  IS  made  is  treated  as  an  estate 
for  purposes  of  Subtitle  A  of  the  Code, 
but  not  for  purposes  of  Subtitle  F. 
Accordingly,  information  reporting 
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under  section  6048  will  continue  to 

appl\  with  respect  to  a  foreign  trust 
even  though  a  section  645  election  has 
been  made  to  allow  the  foreign  trust  to 
be  taxed  as  part  of  an  estate  for  purposes 
of  Subtitle  \  of  the  Code. 

The  proposed  regulations  used  the 
term  personal  representative  to  denote 
the  fiduciary  {or  fiduciaries)  of  the 
decedent's  estate   One  commentator 
reque.sted  that  the  definition  of  personal 
representative  in  the  proposed 
regulations  be  expanded  to  include  a 
personal  representative,  as  well  as  an 
executor  and  an  administrator  To  be 
consistent  with  the  language  of  the 
statute,  the  final  regulations  use  the 
term  executor,  instead  of  personal 
representative,  to  denote  the  fiduciary  of 
the  decedent's  estate  With  the 
exception  of  including  a  personal 
representative  in  the  definition  of  an 
executor  as  requested  bv  the  comment, 
the  definition  of  executor  in  the  final 
regulations  is  generally  the  same  as  the 
definition  of  a  personal  representative 
in  the  proposed  regulations.  The 
definition  of  executor  used  in  these  final 
regulations,  however,  is  not  identical  to 
the  definition  of  an  executor  under 
section  2203  of  the  Code:  under  these 
final  regulations,  a  person  who  has 
actual  or  constructive  possession  of 
property  of  the  decedent  is  not  an 
executor  unless  that  person  is  also 
appointed,  or  qualified  as  an  executor, 
administrator,  or  personal 
representative  of  the  decedent's  estate. 

B.  Comments  and  Changes  to  §1.645- 
1(c):  The  Election 

The  section  645  election  may  be  made 
whether  or  not  an  executor  is  appointed 
for  the  decedent's  estate.  Under  the  final 
regulations,  if  an  executor  is  appointed 
for  the  decedent's  estate,  the  executor 
and  the  trustee  of  the  QRT  make  the 
section  645  election  by  filing  a  form 
provided  hv  the  IRS  for  the  purpose  of 
making  the  section  645  elet;tion 
(election  form).  If  an  executor  is  not 
appointed  for  the  decedent's  estate,  the 
trustee  makes  the  section  645  election 
by  filing  the  election  form  Form  885.S. 
"Election  to  Treat  a  Qualified  Revocable 
Trust  as  Part  of  an  Estate.  "  will  be 
available  for  making  the  section  645 
election  within  six  months  after  the 
publication  of  these  final  regulations. 

Cniidance  has  also  been  requested 
regarding  when  the  sec:tion  645  election 
must  be  made  if  a  Form  1041    "U.S. 
!nt:ome  Tax  Return  for  Estates  and 
Trusts."  is  not  required  to  be  filed  for 
the  first  taxable  year  of  the  c:ombined 
electing  trust  and  related  estate,  if  there 
is  an  executor,  or  of  the  electing  trust  if 
there  is  no  executor,  because  the 
combined  electing  trust  and  related 


estate,  or  electing  trust,  as  the  case  may 
be.  does  not  have  sufficient  income  to 
require  the  filing  of  a  return.  A. 
commentator  also  suggested  permitting 
the  section  645  election  to  be  made  at 
any  time  during  the  three  year  period 
after  the  due  date  for  the  Form  1041  for 
the  estates  first  taxable  year  The  final 
regulations  do  not  adopt  this  suggestion 
and  clarify-  that,  for  the  election  to  be 
valid,  the  election  form  must  be  filed 
not  later  than  the  time  prescribed  under 
section  6072  for  filing  the  Form  1041  for 
the  first  taxable  vear  of  the  combined 
electing  trust  and  related  estate,  if  there 
is  an  executor,  or  of  the  first  taxable  year 
of  the  electing  trust,  if  there  is  no 
executor  (regardless  of  whether  there  is 
sufficient  income  to  require  the  filing  of 
that  return).  If  an  extension  is  granted 
for  the  filing  of  the  Form  1041  for  the 
first  taxable  year  of  the  combined 
elec:ting  trust  and  related  estate,  if  there 
is  an  executor,  or  the  electing  trust,  if 
there  is  no  executor,  the  election  form 
will  be  timely  filed  if  it  is  filed  by  the 
time  prescribed  under  section  6072  for 
filing  the  Form  1041  including  the 
extension  granted  with  respect  to  the 
Form  1041 

A  commentator  noted  that,  under  the 
proposed  regulations,  an  executor  will 
have  direct  liability  for  the  tax  due  on 
Forms  1041  filed  for  the  combined 
electing  trust  and  related  estate. 
Accordingh  .  the  executor  can  be 
personally  liable  for  tax  on  the  income 
from  assets  that  are  not  under  the 
executor's  control.  Further,  the  executor 
mav  not  have  sufficient  assets  in  the 
estate  to  meet  the  income  tax 
responsibilities  of  the  combined  electing 
trust  and  related  estate.  A  commentator 
also  noted  that  the  requirement  in  the 
proposed  regulations  that  the  trustee 
agree  to  cooperate  to  insure  that  the 
Forms  1041  for  the  combined  related 
estate  and  electing  trust  are  timely  filed 
and  the  tax  due  timely  paid  places  the 
trustee  in  an  untenable  position  because 
the  executor  controls  the  filing  of  the 
return  and  the  payment  of  the  tax. 

The  IRS  and  the  Treasur>-  Department 
note  that  under  section  645,  the  electing 
trust  is  not  treated  as  part  of  the  related 
estate  for  purposes  of  Subtitle  F  of  the 
Code  .Accordingly,  although  the  final 
regulations  permit  an  electing  trust  and 
related  estate  to  file  a  single,  combined 
Form  1041.  the  electing  trust  and  related 
estate  continue  to  be  separate  taxpayers 
for  purpcjses  of  Subtitle  F.  and  the 
fiduciaries  of  the  electing  trust  and  the 
fiduciaries  of  the  related  estate  each 
continue  to  have  a  responsibility  for 
filing  returns  and  paying  the  tax  due  for 
their  respective  entities  even  though  a 
section  645  election  has  been  made. 
Under  the  final  regulations,  the  executor 


must  file  a  complete,  accurate,  and 
timely  Form  1041  for  the  combined 
related  estate  and  electing  trust  for  each 
taxable  year  during  the  election  period. 
The  trustee  of  the  electing  trust  must 
timely  provide  the  executor  of  the 
related  estate  with  all  the  trust 
information  necessary  to  permit  the 
executor  to  file  a  complete,  accurate, 
and  timely  Form  1041  for  the  combined 
electing  trust  and  related  estate  for  each 
taxable  year  during  the  election  period 
The  trustee  and  the  executor  must 
allocate  the  tax  burden  of  the  combined 
electing  trust  and  related  estate  in  a 
manner  that  reasonably  reflects  the 
respective  tax  obligations  of  the  electing 
trust  and  related  estate.  If  the  tax  burden 
is  not  reasonably  allocated,  gifts  may  be 
deemed  to  have  been  made.  The  trustee 
is  responsible  for  insuring  that  the 
electing  trust's  share  of  the  tax  burden 
is  paid  to  the  Secretary,  and  the 
executor  is  responsible  for  insuring  that 
the  related  estate's  share  of  the  tax 
burden  is  timely  paid  to  the  Secretary. 

C.  Comments  and  Changes  to  §1.645- 
1(d):  TIN  and  Filing  Requirements  for  a 
QRT 

The  proposed  regulations  provide 
that,  in  general,  a  grantor  trust  must 
obtain  a  taxpayer  identification  number 
(TIN)  upon  the  death  of  the  grantor 
regardless  of  whether  or  not  the  trust 
had  a  TIN  prior  to  the  death  of  the 
grantor.  See  proposed  regulation 
§301.6109-l(a)(3).  The  proposed 
regulations  provide  an  exception  to  this 
general  rule.  The  proposed  regulations 
provide  that,  if  there  is  an  executor  and 
a  section  645  election  has  been  made,  a 
TIN  must  be  obtained  for  the  related 
estate  but  a  TIN  is  not  required  to  be 
obtained  for  the  electing  trust  or  for  a 
QRT  for  which  a  section  645  election 
will  be  made.  Further,  under  the 
proposed  regulations,  the  payors  (as 
defined  in  §  301.6109-l(a)(5)  of  these 
final  regulations)  of  the  electing  trust  or 
a  QRT  for  which  the  section  645 
election  will  be  made  are  to  be 
furnished  with  the  TIN  of  the  estate  on 
Form  W-9.  "Request  for  Taxpayer 
Identification  Number  and 
Certification."  The  proposed  regulations 
were  designed  to  simplify'  and  lessen 
the  reporting  burdens  imposed  on 
trustees  and  executors  by  the  interim 
guidance  in  Rev.  Proc.  98-13  (1998-1 
CB.  370)  by  removing  the  requirement 
to  obtain  a  TIN  for  electing  trusts  and 
certain  QRTs 

Several  commentators  reported, 
however,  that  many  trustees 
automatically  obtain  a  TIN  for  the  QRT 
immediately  after  the  decedent's  death 
and  furnish  that  TIN  to  payors.  Under 
the  proposed  regulations,  if  a  trustee 
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obtams  a  UN  lor  a  QKl .  the  trustee 
must  fUe  a  completed  Form  1041  for  the 
QRT  for  the  short  taxable  year  of  the 
QRT  beginning  with  the  decedents  date 
of  death  and  ending  December  31  of  that 
year.  If  a  valid  section  645  election  is 
made  for  the  QRT,  an  amended  Form 
1041  must  be  filed  for  the  QRT  and  the 
payors  of  the  QRT  must  be  furnished 
with  a  revised  Form  W-9  containing  the 
related  estate's  TIN.  As  a  result,  for 
trustees  that  obtain  a  TIN  for  a  QRT,  the 
procedures  in  the  proposed  regulations 
are  more  burdensome  than  the 
procedures  in  Rev.  Proc.  98-13.  In 
response,  the  final  regulations  remove 
the  provision  in  the  proposed 
regulations  that  excepted  an  electing 
trust  and  a  QRT  for  which  a  section  645 
election  will  be  made  from  the  general 
requirement  that  a  grantor  trust  must 
obtain  a  TIN  upon  the  death  of  the 
grantor.  Under  the  final  regulations,  the 
trustee  of  an  electing  trust  or  a  QRT  for 
which  a  section  645  election  will  be 
made  obtains  a  TIN  upon  the  death  of 
the  decedent  as  required  by  §  301.6109- 
1(a)(3)  of  these  final  regulations  and 
furnishes  this  TIN  to  the  payors  of  the 
trust.  Under  the  final  regulations,  if  a 
section  645  election  will  be  made  for  a 
QRT,  the  trustee  is  not  required  to  file 
a  Form  1041  for  the  short  taxable  year 
of  the  QRT  beginning  with  the 
decedent's  date  of  death  and  ending 
December  31  of  that  year. 

The  final  regulations  also  simplify  the 
procedures  for  obtaining  a  TIN, 
furnishing  that  TIN  to  the  payors,  and 
filing  a  Form  1041  for  a  QRT  if  there  is 
no  executor.  The  proposed  regulations 
provide  that,  if  there  is  no  executor,  the 
trustee  mUst  obtain  a  TIN  for  the 
electing  trust  to  file  as  an  estate  during 
the  section  645  election  period.  The 
payors  of  the  electing  trust  must  be 
furnished  with  the  TIN  obtained  by  the 
trust  to  file  as  an  estate.  Under  the 
proposed  regulations,  if  a  section  645 
election  will  be  made  for  a  QRT.  the 
trustee  of  the  QRT  may  choose  to  obtain 
a  TIN  for  the  QRT  to  file  as  an  estate 
under  section  645  and  avoid  obtaining 
a  TIN  for  the  QRT  to  file  as  a  trust.  If 
the  trustee  of  the  QRT  obtains  a  TIN  to 
file  as  a  trust  (and  not  as  an  estate),  the 
trustee  is  required  to  file  a  completed 
Form  1041  as  a  trust  for  the  short 
taxable  year  of  the  QRT  beginning  with 
the  decedent's  date  of  death  and  ending 
December  31  of  that  year.  If  a  section 
645  election  to  treat  the  QRT  as  an 
estate  is  made  after  the  Form  1041  is 
filed  for  the  QRT  treating  the  QRT  as  a 
trust,  the  trustee  of  the  QRT  is  required 
to  file  an  amended  Form  1041  as  a  trust 
(excluding  the  items  of  income, 
deduction,  and  credits  that  are  to  be 


reported  on  a  return  filed  as  an  estate), 
obtain  another  TIN  to  file  as  an  estate, 
provide  revised  Forms  W-9  with  the 
new  TIN  to  the  payors  of  the  QRT,  and 
file  a  Form  1041  as  an  estate.  Under  the 
final  regulations,  if  there  is  no  executor, 
the  trustee  of  an  electing  trust  or  a  QRT 
for  which  a  section  645  election  will  be 
made  obtains  a  TIN  upon  the  death  of 
the  decedent  as  required  by  §  301.6109- 
1(a)(3)  of  these  final  regulations  and 
furnishes  this  TIN  to  the  payors  of  the 
trust.  The  trustee  uses  this  TIN  to  file 
Forms  1041  as  an  estate  during  the 
election  period.  If  a  section  645  election 
will  be  made  for  a  QRT,  the  trustee  of 
the  QRT  is  not  required  to  file  a  Form 
1041  for  the  short  taxable  year 
beginning  with  the  decedent's  date  of 
death  and  ending  December  31  of  that 
year. 

Regardless  of  whether  or  not  there  is 
an  executor,  the  final  regulations  retain 
the  requirement  that  a  Form  1041 
(including  the  items  of  income, 
deduction,  and  credit  of  the  QRT)  must 
be  filed  for  the  short  taxable  year  of  the 
QRT  beginning  with  the  decedent's  date 
of  death  if  a  section  645  election  will 
not  be  made  for  the  trust,  or  if  the 
trustee  and  the  executor  are  uncertain 
whether  a  section  645  election  will  be 
made  for  the  QRT  by  the  due  date  of  the 
Form  1041  for  the  short  taxable  year  of 
the  QRT  beginning  after  the  decedent's 
death  and  ending  December  31  of  that 
year. 

D.  Comments  and  Changes  to  §1.645- 
1(e):  Tax  Treatment  and  General  Filing 
Requirements  of  the  Electing  Trust  and 
Related  Estate  During  the  Election 
Period 

The  proposed  regulations  provide 
that,  during  the  election  period,  if  there 
is  an  executor,  one  Form  1041  is  filed 
annually  for  the  combined  electing  trust 
and  related  estate  under  the  name  and 
TIN  of  the  related  estate.  Information 
regarding  the  electing  trust  is  also 
reported  on  the  Form  1041  as  required 
by  the  instructions  to  the  Form  1041. 

The  proposed  regulations  provide  that 
the  electing  trust  and  related  estate  are 
treated  as  separate  shares  under  section 
663(c)  for  purposes  of  computing 
distributable  net  income  (DNl)  and 
applying  the  distribution  provisions  of 
sections  661  and  662.  The  proposed 
regulations  also  provide  rules  for 
adjusting  the  DNI  of  the  separate  shares 
with  respect  to  distributions  made  from 
one  share  to  another  share  of  the 
combined  electing  trust  and  related 
estate  to  which  sections  661  and  662 
would  apply  had  the  distribution  been 
made  to  a  beneficiary  other  than  another 
share.  Under  the  proposed  regulations, 
the  share  making  the  distribution 


reduces  its  DNI  by  the  amount  of  the 
distribution  deduction  that  it  would 
have  been  entitled  to  under  section  661 
had  the  distribution  been  made  to  a 
beneficiary  other  than  another  share  of 
the  combined  related  estate  and  electing 
trust,  and,  solely  for  purposes  of 
calculating  its  DNI,  the  share  receiving 
the  distribution  increases  its  gross 
income  by  this  amount.  One 
commentator  noted  that,  if  the  amount 
distributed  from  one  share  to  another 
share  includes  an  item  of  DNI  that  is  not 
included  in  the  gross  income  of  the 
combined  electing  trust  and  related 
estate,  this  provision  in  the  proposed 
regulations  does  not  produce  an 
appropriate  result  because  of  the 
operation  of  section  661(c). 
Accordingly,  the  final  regulations  are 
revised  to  provide  that  the  share  making 
the  distribution  reduces  its  DNI  by  the 
amount  of  the  distribution  deduction  it 
would  be  entitled  to  under  section  661 
(determined  without  regard  to  section 
661(c)),  and  solely  for  purposes  of 
calculating  DNI.  the  share  receiving  the 
distribution  increases  its  gross  income 
by  the  same  amount. 

C^ommentators  requested  clarification 
regarding  whether  an  electing  trust  will 
be  treated  as  an  estate  or  a  trust  for 
purposes  of  the  rules  under  section 
401(a)(9).  Final  regulations  (TD  8987) 
under  sections  401.  403.  and  408  were 
published  in  the  Federal  Register  (67 
FR  18988)  on  April  17.  200Z.  The 
preamble  to  those  final  regulations 
provides  that  an  electing  trust  will  not 
fail  to  be  a  trust  for  purposes  of  section 
401(a)(9)  merely  because  the  trust  elects 
to  be  treated  as  an  estate  under  section 
645.  as  long  as  the  trust  continues  to  be 
a  trust  under  state  law. 

Another  commentator  asked  for 
clarification  regarding  whether  the 
exception  for  estates  under  section 
6654(1)(2)  with  respect  to  the  payment 
of  estimated  income  tax  applies  to  an 
electing  trust.  The  final  regulations 
clarify  that  each  electing  trust  and 
related  estate,  if  any.  is  treated  as  a 
separate  taxpayer  for  all  purposes  of 
Subtitle  F  of  the  Code,  including, 
without  limitation,  the  application  of 
section  6654.  The  final  regulations 
provide,  however,  that  the  provisions  of 
section  6654(1)(2)(A)  relating  to  the  2 
year  exception  to  an  estate's  obligation 
to  make  estimated  tax  payments  will 
apply  to  each  electing  trust  for  which  a 
section  645  election  has  been  made. 

E.  Comments  and  Changes  to  §1.645- 
1(f):  Duration  of  the  Election  Period 

The  proposed  regulations  provide  that 
the  election  period  terminates  on  the 
day  before  the  applicable  date.  One 
commentator  suggested  that  section 
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645(a)  should  be  interpreted  as 

terminating  the  election  period  on  the 
last  day  of  the  ta.\able  year  ending 
before  the  ap[)li(;able  date   Another 
commentator  commended  the 
interpretation  taken  by  the  proposed 
regulations  because,  if  the  estate  is 
required  to  file  a  Form  706.  "I'nited 
States  E.'^tate  (and  Generation  Skipping 
Transfer)  Ta.x  Return,"  and  the  election 
terminates  on  the  last  day  of  the  taxable 
year  ending  before  the  applicable  date, 
the  eleclKin  period  (  nuld  terminate 
prior  to  the  date  ot  final  determination 
of  liability  for  the  estate  tax.  rather  than 
.■vLx  months  after  that  date.  The  final 
rcgulatiriH'-  continue  to  provide  that  the 
election  terminates  the  day  before  the 
applicable  date. 

If  a  Form  706  is  required  to  be  filed, 
the  proposed  regulations  proyide  that 
the  applicable  date  is  the  day  that  is  6 
months  after  the  date  of  final 
determination  of  liability  for  the  estate 
tax.  In  response  to  comments,  the  final 
regulations  provide  that  the  applicable 
date  is  the  day  that  is  the  later  of  2  years 
after  the  date  of  the  decedent's  death  or 
6  months  after  the  date  of  final 
determination  of  liability  for  estate  tax. 

The  proposed  regulations  provide  that 
liie  date  of  final  determination  of 
liability  for  the  estate  tax  is  the  day  on 
which  the  first  of  a  series  of  events  has 
occurred.  One  of  the  events  is  the 
issuance  of  an  estate  tax  closing  letter, 
unless  a  claim  for  refund  with  respect 
to  the  estate  tax  is  filed  within  six 
months  after  the  issuance  of  the  letter. 
Two  commentators  requested  that  the 
issuance  of  a  closing  letter  be  removed 
from  the  list  of  events  that  can  be 
considered  the  date  of  final 
determination  of  liabilit\    These 
commentators  contended  that  the 
closing  letter  is  not  a  final 
determination  of  liability  because  the 
IKS  may  impose  additional  estate  tax 
after  a  closing  letter  has  been  issued 

The  IRS  and  the  Treasury  Department 
note  that  the  circumstances  in  which 
the  IRS  may  impose  additional  estate 
tax  after  a  closing  letter  is  issued  are 
very  limited.  See  Rev,  Proc,  94-68 
(1994-2  C,B.  803).  In  many  cases,  the 
issuance  of  a  closing  letter  is  sufficient 
to  permit  the  closing  of  the  probate 
estate  and  to  complete  any 
administration  of  the  electing  trust  that 
was  necessitated  by  the  decedent's 
death.  The  IRS  and  the  Treasury 
Department  believe  that  eliminating  the 
closing  letter  from  the  list  of  events  that 
are  considered  a  final  determination  of 
liability  may  encourage  unduh 
prolonging  the  administration  oi  the 
electing  tnist  and  related  estate  in  order 
to  prolong  the  section  b45  election 
period.  While  the  final  regulations 


retain  the  issuance  of  the  closing  letter 
as  one  of  the  triggers  for  the  date  of  the 
final  determination  of  liability,  the  final 
regulations  have  been  changed  to 
provide  a  minimum  election  period  of 
two  years  lor  ail  electing  trusts  and 
related  estates,  as  well  as  to  provide  that 
if  the  issuance  of  the  closing  letter 
triggers  the  date  of  the  final 
determination  of  liability,  the  date  of  the 
final  determination  of  liability  is  the 
date  that  is  6  months  after  the  date  the 
closing  letter  is  issued,  rather  than  the 
date  the  closing  letter  is  issued  as 
provided  in  the  proposed  regulations. 

Proposed  ^  1  641[b)-3  provides  that,  if 
an  estate  has  )omed  in  making  a  valid 
section  645  election,  the  estate  shall  not 
terminate  for  federal  tax  purposes  prior 
to  the  termination  of  the  section  645 
election  period   Some  interpreted 
proposed  §  l,b41(b)-3  as  requiring  the 
filing  of  Forms  1041  for  the  estate  until 
the  applicable  date  even  if,  prior  to  that 
date,  the  electing  trust  and  the  related 
estate  had  been  completeh- 
administered  and  the  assets  of  the  trust 
and  the  estate  completely  distributed.  In 
response,  the  final  regulations  provide 
that  the  election  period  terminates  on 
the  earlier  of  the  day  on  which  both  the 
electing  trust  and  related  estate,  if  any, 
have  distributed  all  of  their  assets,  or 
the  dav  before  the  applicable  date.  The 
final  regulations  continue  to  provide 
that  the  election  does  not  apply  to 
successor  trusts  (trusts  which  are 
distributees  under  the  trust  instrument). 

The  proposed  regulations  provide 
that,  if  the  executor  of  the  related  estate 
is  not  appointed  until  after  the  trustee 
has  made  a  section  645  election,  the 
section  645  election  period  will 
terminate  if  the  later  appointed  executor 
refuses  to  agree  to  the  election.  One 
commentator  objected  to  the 
termination  of  the  election  as  a  result  of 
the  refusal  to  agree  to  the  election  by  the 
later  appointed  executor  This 
commentator  suggested  that  the  election 
perir)d  should  continue  after  the 
dppointment  of  the  e.xecutor  and  that 
the  person  seeking  appointment  as  an 
executor  could  either  accept  or  not 
accept  appointment  as  an  executor 
given  the  responsibilities  of  the 
previously  made  section  64.5  election. 
The  IRS  and  the  Treasur\-  Department 
believe  that  the  later  appointed  executor 
must  consent  to  the  section  645  election 
for  the  election  to  be  valid  with  respect 
to  the  related  estate.  Accordingly,  the 
final  regulations  provide  that,  for  the 
election  period  to  continue,  a  new 
election  form  must  be  filed  by  the 
trustee  and  the  newly  appointed 
executor  within  90  davs  of  the 
executor's  appointment.  Otherwise  the 


election  period  terminates  the  day 
before  the  appointment  of  the  executor. 

F.  Tax  Treatment  of  the  Electing  Trust 
and  Related  Estate  Upon  Termination  of 
the  Election  Period 

At  the  close  of  the  last  day  of  the 
election  period,  the  combined  electing 
trust  and  related  estate,  if  there  is  an 
executor,  or  the  electing  trust,  if  there  is 
no  executor,  is  deemed  to  distribute  all 
the  assets  and  liabilities  of  the  share  (or 
shares)  comprising  the  electing  trust  to 
a  new  trust  in  a  distribution  to  which 
sections  661  and  662  apply  Thus,  the 
combined  electing  trust  and  related 
estate,  or  the  electing  trust,  as 
appropriate,  is  entitled  to  a  distribution 
deduction  to  the  extent  permitted  under 
section  661  in  the  taxable  year  in  which 
the  election  period  terminates  as  a  result 
of  the  deemed  distribution.  The  new 
trust  must  include  the  amount  of  the 
deemed  distribution  in  gross  income  to 
the  extent  required  under  section  662. 

One  commentator  questioned  whether 
the  net  capital  gains  attributable  to  the 
electing  trust  should  be  included  in  the 
sections  661  and  662  calculations  for 
the  deemed  distribution  of  the  electing 
trust  to  a  new  trust  upon  the 
termination  of  the  election  period.  The 
final  regulations  clarify'  that  the  net 
capital  gains  attributable  to  the  electing 
trust  are  includible  in  the  DNI  of  the 
share  (or  shares)  comprising  the  electing 
trust  for  the  purpose  of  applying 
sections  661  and  662  to  the  deemed 
distribution  to  the  new  trust. 

If  there  is  an  executor  and  the  electing 
trust  terminates  on  or  before  the 
termination  of  the  section  645  election 
period,  the  trustee  must  file  a  final  Form 
1041  under  the  name  and  TIN  of  the 
electing  trust  to  notify  the  IRS  that  the 
trust  no  longer  exists.  This  Form  1041 
will  not  include  any  of  the  trust's  items 
of  income,  deduction,  and  credit 
because  those  items  will  be  included  on 
the  Form  1041  filed  for  the  combined 
electing  trust  and  related  estate. 

If  there  is  an  executor,  the  trustee  may 
not  need  to  obtain  a  TIN  for  the  new 
trust  deemed  to  have  been  created  upon 
the  termination  of  the  election  period. 
The  trustee  must  consult  the 
instructions  to  the  Form  1041  upon  the 
termination  of  the  election  period  to 
determine  if  a  new  TIN  must  be 
obtained.  If  a  new  TIN  is  not  required 
to  be  obtained,  the  trustee  must  file 
Forms  1041  for  the  new  trust  under  the 
TIN  obtained  by  the  trustee  under 
§  301.6109-l(a)(3)  for  the  QRT 
following  the  death  of  the  decedent.  If 
there  is  no  executor,  the  trustee  must 
obtain  a  TIN  for  the  new  trust  deemed 
to  have  been  created  upon  the 
termination  of  the  election  period.  If  a 
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new  TIN  is  required  under  the 
regulations  or  the  instructions  to  the 
Form  1041,  the  trustee  must  file  Forms 
W-9  with  the  payors  of  the  trust  to 
provide  them  with  the  TIN  to  be  used 
following  the  termination  of  the  election 
period. 

G.  Effective  Date  of  Final  Regulations 
Under  Section  645 

The  final  regulations  provide  that 
election  procedures  in  paragraph  (c),  the 
rules  in  paragraph  (d)  regarding 
obtaining  a  TIN  for  the  electing  trust 
and  QRT.  the  rules  in  paragraph  (f) 
regarding  the  duration  of  the  election 
period,  and  paragraph  (g)  regarding  the 
later  appointed  executor  are  effective  for 
estates  and  trusts  of  decedents  dying  on 
or  after  December  24,  2002.  The  final 
regulations  provide  that  the  rules  in 
paragraph  (e).  regarding  the  tax 
treatment  and  general  filing 
requirements  of  the  electing  trust  and 
the  related  estate,  if  any.  during  the 
election  period,  and  the  rules  in 
paragraph  (h)  regarding  the  tax 
treatment  of  the  electing  trust  and 
related  estate,  if  any.  upon  termination 
of  the  election  period  are  effective  for 
taxable  years  ending  on  or  after 
December  24.  2002.  Estates  and  trusts  of 
decedents  dying  before  December  24. 
2002  may  follow  the  election 
procedures  provided  in  the  proposed 
regulations  or  Rev.  Proc.  98-13.  With 
respect  to  obtaining  a  TIN  for  a  QRT  and 
filing  a  Form  1041  for  the  short  taxable 
year  beginning  with  the  decedent's 
death  and  ending  December  31  of  that 
year,  estates  and  trusts  of  decedents 
dying  before  December  24.  2002  may 
follow  the  procedures  in  these  final 
regulations,  the  proposed  regulations,  or 
Rev.  Proc.  98-13. 

H.  Clarification  of  the  Reporting  Rules 
for  Grantor  Trusts  Under  §1.671-4 

The  proposed  regulations  amend 
§  1.671-4  to  clarify  that  a  trust,  or 
portion  of  a  trust,  reports  under  §  1.671- 
4  for  the  taxable  year  that  ends  with  the 
death  of  the  grantor  or  other  person 
(decedent)  treated  as  the  owner  of  the 
trust.  If  the  trust  was  filing  a  Form  1041 
under  §  1.671-4(a)  during  the  life  of  the 
decedent,  the  due  date  of  the  Form  1041 
for  the  taxable  year  ending  with  the 
decedent's  death  is  specified  in 
§  1. 6072-1  (aK2).  Proposed  §  1.6072- 
1(a)(2)  provides  that  the  due  date  for  the 
Form  1041  for  the  taxable  year  ending 
with  the  death  of  the  decedent  is  the 
fifteenth  day  of  the  fourth  month 
following  the  close  of  the  12-month 
period  which  began  with  the  first  day  of 
such  fractional  part  of  the  year.  The 
final  regulations  under  §  1  6072-l(a)(2) 
are  revised  to  provide  that  the  due  date 


for  the  Form  1041  filed  for  the  taxable 
year  ending  with  the  decedent's  death  is 
the  fifteenth  day  of  the  fourth  month 
following  the  close  of  the  12-month 
period  that  began  with  the  first  day  of 
the  decedent's  last  taxable  year. 

Section  301.6109-l(a)(3)  of  the 
proposed  regulations  provides  that  a 
trust,  all  of  which  was  treated  as  owned 
by  the  decedent,  must  obtain  a  hrw  TIN 
upon  the  death  of  the  decedent,  if  the 
trust  will  continue  after  the  decedent's 
death.  One  commentator  asked  if  this 
provision  is  intended  to  apply  to  an 
"administrative  trust."  Section 
1.641(b)-3  recognizes  that  a  trust  does 
not  automatically  terminate  upon  the 
happening  of  the  event  by  which  the 
duration  of  the  trust  is  measured.  A 
reasonable  period  of  time  is  permitted 
after  such  event  for  the  trustee  to 
perform  the  duties  necessary  to 
complete  the  administration  of  the  trust 
Section  301.6109-l(a)(3)  is  intended  to 
clarify  that  a  trust  must  obtain  a  new 
TIN  after  the  death  of  the  decedent,  if 
a  trust  that  was  treated  as  owned  by  the 
decedent  during  the  decedent's  life  will 
continue  for  a  period  of  time  following 
the  death  of  the  decedent  to  allow  a 
winding  up  of  the  affairs  of  the  trust 
following  the  death  of  the  decedent. 

For  administrative  convenience,  the 
proposed  regulations  provide  that  if  a 
decedent  and  others  are  treated  as  the 
owners  of  a  trust  and  following  the 
decedent's  death  the  decedent's  portion 
remains  in  the  trust,  the  trust  continues 
to  report  under  the  TIN  used  by  the  trust 
prior  to  the  death  of  the  decedent. 
Commentators  found  this  provision 
confusing  and  asked  for  clarification. 
The  final  regulations  clarify  that  this 
provision  applies  to  a  trust  that  has 
multiple  grantors  (or  other  persons 
treated  as  the  owners)  that  must  report 
under  §  1.671-4(a)  after  the  death  of  the 
decedent  because,  although  a  portion  of 
the  trust  continues  to  be  treated  as 
owned  by  a  grantor  or  another  person, 
the  decedent's  portion  of  the  trust  is  no 
longer  treated  as  owned  by  the  decedent 
upon  his  death.  The  final  regulations 
provide  an  example  of  a  situation  in 
which  this  provision  applies. 

Effect  on  Other  Documents 

The  following  publications  are 
obsolete  as  of  December  24.  2002: 
Revenue  Procedure  98-13  (1998-1  CB 

370) 
Notice  2001-26  (2001-13  IRB  942) 

Spec  i<il  \nalvv«'s 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 


has  been  determined  that  section  553(b) 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  and 
because  this  rule  does  not  impose  a 
collection  nf  iiifDrnMtinri  on  smdll 
entities,  tlif  Kegiilatoi\  !  U'xibilitv  Act 
(5  U.S.C.  chapter  ti     io.s  not  apply  to 
these  regulations  and  therefore,  a 
Regulatory  I'lexibilitv  Analysis  is  not 
required.  Pursn.mt  in  sc(  tioii  '"805(0  of 
the  Code,  the  notu  e  of  propo-ed 
rulemaking  precedine  thi'-~e  regulations 
was  submitted  to  the  .Small  Business 
Administration  for  r.omnient  un  their 
impact  on  small  business. 

Drafting  Information 

rhe  print  ipal  author  of  these 
regulations  is  Faith  C.olson.  Offic  e  of 
Associate  (ihiel  (  niiiisi'i    IVissthrnughs 
and  Special  Industries;.  Hout-Mi.  ulher 
personnel  from  the  IRS  and  Treasury 
r^'P  irtnniit  participated  in  their 
1 1 1  •  \  1  •  i  i .  p  n  1 1  ■  1 1 1 

.\d()pliun  of  Amendments  to  the 
Regulations 

A(  (  ordingly.  26  CFR  parts  1.  301,  and 

fiO^  ar>'  imenHecl  as  follows: 

PART  1— INCOME  TAXES 

1.  The  authuntv  citation  for  part  1  is 
amended  by  adding  an  entry  in 
numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  1 .645-1  also  issued  under  26 
use.  645    *  *  * 

2.  Section  1.641(b)-3  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (a)  to  read  as  fnl!n\v<; 

§  1  641(b)-3     Termination  of  estates  and 
trusts 

(a)  *  *  *  Notwithstanding  the  above, 
if  the  estate  has  joined  in  making  a  valid 
election  under  section  645  to  treat  a 
qualified  revocable  trust,  as  defined 
under  section  645(b)(  1 ),  as  part  of  the 
estate,  the  estate  shall  not  terminate 
under  this  paragraph  prior  to  the 
termination  of  the  section  645  election 
period.  See  section  645  and  the 
regulations  thereunder  for  rules 
regarding  the  termination  of  the  section 
645  election  period. 
*         •         •         «         • 

3.  In  §  1.642{c)-l.  the  last  sentence  of 
paragraph  {a){l)  is  revised  to  read  as 

follows: 

§  1 .642(c)-1     Unlimited  deduction  for 
amounts  paid  for  a  charitable  purpose 

[aj  '  ■  ■  tlj  '  *  *  111  applying  this 
paragraph  without  reference  to 
paragraph  (b)  of  this  section,  a 
deduction  shall  be  allowed  for  an 
amount  paid  during  the  taxable  year  in 
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respect  of  gross  income  received  in  a 
previous  taxable  year,  but  only  if  no 

deduction  was  allowed  for  any  previous 
taxable  vear  to  the  estate  or  trust,  or  in 
the  case  of  a  section  64.5  election,  to  a 
related  estate,  as  defined  under  §  1,645- 
1(b).  for  the  amount  so  paid. 
***** 

4,  An  undesignated  center  heading  is 
added  immediately  after  t;  1  642(c)-f)A 
to  read  as  follows; 

"Election  to  Treat  Trust  as  Part  of  an 
Estate 

5.  Section  1,645-1  is  added  under  the 
new  undesignated  centerheading 
"Election  to  Treat  Trust  as  Part  of  an 
Estate"  to  read  as  follows: 

§  1 ,645-1     Election  by  certain  revocable 
trusts  to  be  treated  as  part  of  estate. 

(a)  In  general.  If  an  election  is  filed  for 
a  qualified  revocable  trust,  as  defined  in 
paragraph  (h)(1)  of  thi.s  section,  in 
accordance  with  the  rules  set  forth  m 
paragraph  (c)  of  this  section,  the 
qualified  revocable  trust  is  treated  and 
taxed  for  purposes  of  subtitle  .\  of  the 
Internal  Revenue  Code  as  part  of  its 
related  estate,  as  defined  in  paragraph 
(b)(5)  of  this  section  (and  not  as  a 
separate  trust)  during  the  election 
period,  as  defined  in  paragraph  (b)(6)  of 
this  section.  Rules  regarding  the  u.se  of 
taxpayer  identification  numbers  (TINs) 
and  the  filing  of  a  Form  1041.  "U.S. 
Income  Tax  Return  for  Estates  and 
Trusts,"  for  a  qualified  revocable  trust 
are  in  paragraph  (d)  of  this  section. 
Rules  regarding  the  tax  treatment  of  an 
electing  trust  and  related  estate  and  the 
general  filing  requirements  for  the 
combined  entity  during  the  election 
period  are  in  paragraph  (e)(2)  of  this 
section.  Rules  regarding  the  tax 
treatment  of  an  electing  trust  and  its 
filing  requirements  during  the  election 
period  if  no  executor,  as  defined  in 
paragraph  (b)(4)  of  this  section,  is 
appointed  for  a  related  estate  are  in 
paragraph  (e)(3)  of  this  section.  Rules  for 
determining  the  duration  of  the  section 
645  election  period  are  in  paragraph  (f) 
of  this  section.  Rules  regarding  the  tax 
effects  of  the  termination  of  the  election 
are  in  paragraph  (h)  of  this  section. 
Rules  regarding  the  tax  consequences  of 
the  appointment  of  an  executor  after  a 
trustee  has  made  a  section  645  election 
believing  that  an  executor  would  not  be 
appointed  for  a  related  estate  are  in 
paragraph  (g)  of  this  section. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Qualified  revocable  trust  A 
qualified  revocable  trust  (QRT)  is  any 
trust  (or  portion  thereof)  that  on  the  date 
of  death  of  the  decedent  was  treated  as 
owned  by  the  decedent  under  section 


676  by  reason  of  a  power  heKi  b\  the 
decedent  (determined  without  regard  ♦. 
section  672(e)).  A  trust  that  was  treated 
as  owned  bv  the  decedent  under  section 
676  bv  reason  of  a  power  that  was 
exercisable  bv  the  decedent  only  with 
the  approval  or  consent  of  a  nonadverse 
party  or  with  the  apprcnal  or  consent  of 
the  decedent  s  spouse  is  a  QRT  A  trust 
that  was  treated  as  owned  by  the 
decedent  under  section  676  solely  b\ 
reason  of  a  power  held  by  a  nonad\erse 
parly  or  by  reason  of  a  power  held  bv 
the  decedent's  spouse  is  not  a  QRT 

(2)  Electing  trust  An  electing  trust  is 
a  QRT  for  which  a  valid  section  645 
election  has  been  made.  Once  a  section 
645  election  has  been  made  for  the  trust, 
the  trust  shall  be  treated  as  an  electing 
trust  throughout  the  entire  election 
period. 

(3)  Decedent.  The  decedent  is  the 
individual  who  was  treated  as  the 
owner  of  the  QET  under  section  676  on 
the  date  of  that  individual's  death 

(4)  Executor  An  executor  is  an 
executor,  personal  representative,  or 
administrator  that  has  obtamed  letters  of 
appointment  to  administer  the 
decedent's  estate  through  formal  or 
informal  appointment  procedures. 
Solely  for  purposes  of  this  paragraph 
(b)(4),  an  executor  does  not  include  a 
person  that  has  actual  or  constructive 
possession  of  property  of  the  decedent 
unless  that  person  is  also  appointed  or 
qualified  as  an  executor,  administrator, 
or  personal  representative  of  the 
decedent's  estate  If  more  than  one 
jurisdiction  has  appointed  an  executor. 
the  executor  appointed  in  the 
domiciliary  or  primary  proceeding  is  the 
executor  of  the  related  estate  for 
purposes  of  this  paragraph  (b)(4). 

(5)  Related  estate.  A  related  estate  is 
the  estate  of  the  decedent  who  was 
treated  as  the  owner  of  the  QRT  on  the 
date  of  the  decedent's  death. 

(6)  Election  period.  The  election 
period  is  the  period  of  time  during 
which  an  electing  trust  is  treated  and 
taxed  as  part  of  its  related  estate.  The 
rules  for  determining  the  duration  of  the 
election  period  are  in  paragraph  (f)  of 
this  section. 

(c)  The  election — (1)  Filing  the 
election  if  there  is  an  executor—[i)  Time 
and  manner  for  filing  the  election.  If 
there  is  an  executor  of  the  related  estate, 
the  trustees  of  each  QRT  joining  in  the 
election  and  the  executor  of  the  related 
estate  make  an  election  under  section 
645  and  this  section  to  treat  each  QRT 
joining  in  the  election  as  part  of  the 
related  estate  for  purposes  of  subtitle  A 
of  the  Internal  Revenue  Code  by  filing 
a  form  provided  by  the  IRS  for  making 
the  election  (election  form)  properly 
completed  and  signed  under  penalties 


of  perjury,  or  in  any  other  manner 
prescribed  after  December  24,  2002  by 
forms  provided  by  the  Internal  Revenue 
Service  (IRS),  or  by  other  published 
guidance  for  making  the  election.  For 
the  election  to  be  valid,  the  election 
form  must  be  filed  not  later  than  the 
time  prescribed  under  section  6072  for 
filing  the  Form  1041  for  the  first  taxable 
\  ear  of  the  related  estate  (regardless  of 
whether  there  is  sufficient  income  to 
require  the  filing  of  that  return).  If  an 
extension  is  granted  for  the  filing  of  the 
Form  1041  for  the  first  taxable  year  of 
the  related  estate,  the  election  form  will 
be  timely  filed  if  it  is  filed  by  the  time 
prescribed  for  filing  the  Form  1041 
including  the  extension  granted  with 
respect  to  the  Form  1041. 

(li)  Conditions  to  election.  In  addition 
to  providing  the  information  required  by 
the  election  form,  as  a  condition  to  a 
valid  section  645  election,  the  trustee  of 
each  QRT  joining  in  the  election  and  the 
executor  of  the  related  estate  agree,  by 
signing  the  election  form  under 
penalties  of  perjury,  that: 

(A)  With  respect  to  a  trustee — 

[1]  The  trustee  agrees  to  the  election; 

(2)  The  trustee  is  responsible  for 
timely  providing  the  executor  of  the 
related  estate  with  all  the  trust 
information  necessary'  to  permit  the 
executor  to  file  a  complete,  accurate, 
and  timely  Form  1041  for  the  combined 
electing  trust(s)  and  related  estate  for 
each  taxable  year  during  the  election 
period; 

[3)  The  trustee  of  each  QRT  joining 
the  election  and  the  executor  of  the 
related  estate  have  agreed  to  allocate  the 
tax  burden  of  the  combined  electing 
trust(s)  and  related  estate  for  each 
taxable  year  during  the  election  period 
in  a  manner  that  reasonably  reflects  the 
tax  obligations  of  each  electing  trust  and 
the  related  estate:  and 

[4]  The  trustee  is  responsible  for 
insuring  that  the  electing  trust's  share  of 
the  tax  obligations  of  the  combined 
electing  trust(s)  and  related  estate  is 
timelv  paid  to  the  Secretary. 

(B)  With  respect  to  the  executor — 

(1)  The  executor  agrees  to  the 
election: 

(2)  The  executor  is  responsible  for 
filing  a  complete,  accurate,  and  timely 
Form  1041  for  the  combined  electing 
trust(s)  and  related  estate  for  each 
taxable  vear  during  the  election  period; 

(3)  The  executor  and  the  trustee  of 
each  QRT  joining  in  the  election  have 
agreed  to  allocate  the  tax  burden  of  the 
combined  electing  trust(s)  and  related 
estate  for  each  taxable  year  during  the 
election  period  in  a  manner  that 
reasonably  reflects  the  tax  obligations  of 
each  electing  trust  and  the  related 
estate: 
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[4]  The  executor  is  responsible  for 
insuring  that  the  related  estate's  share  of 
the  tax  obligations  of  the  combined 
electing  trust(s)  and  related  estate  is 
timely  paid  to  the  Secretary. 

(2)  Filing  the  election  if  there  is  no 
executor — (i)  Time  and  manner  for 
filing  the  election.  If  there  is  no  executor 
for  a  related  estate,  an  election  to  treat 
one  or  more  QRTs  of  the  decedent  as  an 
estate  for  purposes  of  subtitle  A  of  the 
Internal  Revenue  Code  is  made  by  the 
trustees  of  each  QRT  joining  in  the 
election,  by  filing  a  properly  completed 
election  form,  or  in  any  other  manner 
prescribed  after  December  24.  2002  by 
forms  provided  by  the  IRS.  or  by  other 
published  guidance  for  making  the 
election.  For  the  election  to  be  valid,  the 
election  form  must  be  filed  not  later 
than  the  time  prescribed  under  section 
6072  for  filing  the  Form  1041  for  the 
first  taxable  year  of  the  trust,  taking  into 
account  the  trustee's  election  to  treat  the 
trust  as  an  estate  under  section  645 
(regardless  of  whether  there  is  sufficient 
income  to  require  the  filing  of  that 
return).  If  an  extension  is  granted  for  the 
filing  of  the  Form  1041  for  the  first 
taxable  year  of  the  electing  trust,  the 
election  form  will  be  timely  filed  if  it  is 
filed  by  the  time  prescribed  for  filing  the 
Form  1041  including  the  extension 
granted  with  respect  to  the  filing  of  the 
Form  1041. 

(ii)  Conditions  to  election  In  addition 
to  providing  the  information  required  by 
the  election  form,  as  a  condition  to  a 
valid  section  645  election,  the  trustee  of 
each  QRT  joining  in  the  election  agrees, 
by  signing  the  election  form  under 
penalties  of  perjury,  that — 

(A)  The  trustee  agrees  to  the  election: 

(B)  If  there  is  more  than  one  QRT 
joining  in  the  election,  the  trustees  of 
each  QRT  joining  in  the  election  have 
appointed  one  trustee  to  be  responsible 
for  filing  the  Form  1041  for  the 
combined  electing  trusts  for  each 
taxable  year  during  the  election  period 
(filing  trustee)  and  the  filing  trustee  has 
agreed  to  accept  that  responsibility; 

(C)  If  there  is  more  than  one  QRT.  the 
trustees  of  each  QRT  joining  in  the 
election  have  agreed  to  allocate  the  lax 
liability  of  the  combined  electing  trusts 
for  each  taxable  year  during  the  election 
period  in  a  manner  that  reasonably 
reflects  the  tax  obligations  of  each 
electing  trust; 

(D)  Tne  trustee  agrees  to: 

(1)  Timely  file  a  Form  1041  for  the 
electing  trust(s)  for  each  taxable  year 
during  the  election  period;  or 

(2)  If  there  is  more  than  one  QRT  and 
the  trustee  is  not  the  filing  trustee, 
timely  provide  the  filing  trustee  with  all 
of  the  electing  trust's  information 
necessary  to  permit  the  filing  trustee  to 


file  a  complete,  accurate,  and  timely 
Form  1041  for  the  combined  electing 
trusts  for  each  taxable  year  during  the 
election  period; 

[3)  Insure  that  the  electing  trust's 
share  of  the  tax  burden  is  timely  paid  to 
the  Secretary; 

(E)  There  is  no  executor  and.  to  the 
knowledge  and  belief  of  the  trustee,  one 
will  not  be  appointed;  and 

(F)  If  an  executor  is  appointed  after 
the  filing  of  the  election  form  and  the 
executor  agrees  to  the  section  645 
election,  the  trustee  will  complete  and 
file  a  revised  election  form  with  the 
executor. 

(3)  Election  for  more  than  one  QRT. 
If  there  is  more  than  one  QRT.  the 
election  may  be  made  for  some  or  all  of 
the  QRTs.  If  there  is  no  executor,  one 
trustee  must  be  appointed  by  the 
trustees  of  the  electing  trusts  to  file 
Forms  1041  for  the  combined  electing 
trusts  filing  as  an  estate  during  the 
election  period. 

(d)  TIN  and  filing  requirements  for  a 
QflT— (1)  Obtaining  a  TIN.  Regardless  of 
whether  there  is  an  executor  for  a 
related  estate  and  regardless  of  whether 
a  section  645  election  will  be  made  for 
the  QRT.  a  TIN  must  be  obtained  for  the 
QRT  following  the  death  of  the 
decedent.  See  §301.6109-l(a)(3)  of  this 
chapter.  The  trustee  must  furnish  this 
TIN  to  the  payors  of  the  QRT.  See 
§  301 .6109-l(a)(5)  of  this  chapter  for  the 
definition  of  payor. 

(2)  Filing  a  Form  1041  for  a  QRT—(\) 
Option  not  to  file  a  Form  1041  for  a  QRT 
for  which  a  section  645  election  will  be 
made  If  a  section  645  election  will  be 
made  for  a  QRT,  the  executor  of  the 
related  estate,  if  any,  and  the  trustee  of 
the  QRT  may  treat  the  QRT  as  an 
electing  trust  from  the  decedent's  date 
of  death  until  the  due  date  for  the 
section  645  election.  Accordingly,  the 
trustee  of  the  QRT  is  not  required  to  file 
a  Form  1041  for  the  QRT  for  the  short 
taxable  year  beginning  with  the 
decedent's  date  of  death  and  ending 
December  31  of  that  year.  However,  if  a 
QRT  is  treated  as  an  electing  trust  under 
this  paragraph  from  the  decedent's  date 
of  death  until  the  due  date  for  the 
section  645  election  but  a  valid  section 
645  election  is  not  made  for  the  QRT, 
the  QRT  will  be  subject  to  penalties  and 
interest  for  failing  to  timely  file  a  Form 
1041  and  pay  the  tax  due  thereon. 

(ii)  Requirement  to  file  a  Form  1041 
for  a  QRT  if  paragraph  (d)(2l(i)  of  this 
section  does  not  apply — (A) 
Requirement  to  file  Form  1041.  If  the 
trustee  of  the  QRT  and  the  executor  of 
the  related  estate,  if  any.  do  not  treat  the 
QRT  as  an  electing  trust  as  provided 
under  paragraph  (d)(2)(i)  of  this  section. 
or  if  the  trustee  of  the  electing  trust  and 


the  executor,  if  any.  are  uncertain 
whether  a  section  645  election  will  be 
made  for  a  QRT.  the  trustee  of  the  QRT 
must  file  a  Form  1041  for  the  short 
taxable  year  beginning  with  the 
decedent's  death  and  ending  December 
31  of  that  year  (unless  the  QRT  is  not 
required  to  file  a  Form  1041  under 
section  6012  for  this  period) 

(B)  Requirement  to  amend  Form  1041 
if  a  section  645  election  is  made — (1)  If 
there  is  an  executor.  If  there  is  an 
executor  and  a  valid  stM  tin  fi4" 
election  is  made  for  a  QK  I    .(!•  i  i  Form 
1041  has  been  filed  for  the  QRT  as  a 
trust  (see  paragraph  (d)(2)(ii)(A)  of  this 
section),  the  trustee  must  amend  the 
Form  1041.  The  QRTs  items  of  income, 
deduction,  and  credit  must  be  excluded 
from  the  amended  Form  1041  filed 
under  this  paragraph  and  must  be 
included  on  the  Form  1041  filed  for  the 
first  taxable  year  of  the  combined 
electing  trust  and  related  estate  under 
paragraph  (e)(2)(ii)(A)  of  this  section. 

{2)  If  there  is  no  executor.  If  there  is 
no  executor  and  a  valid  section  645 
election  is  made  for  a  QRT  after  a  Form 
1041  has  been  filed  for  the  QRT  as  a 
trust  (see  paragraph  (d)(2)(ii)(A)  of  this 
section)  for  the  short  taxable  year 
beginning  with  the  decedent's  death  and 
ending  December  31  of  that  year,  the 
trustee  must  file  an  amended  return  for 
the  QRT.  The  amended  return  must  be 
filed  consistent  with  paragraph  (e)(3)  of 
this  section  and  must  be  filed  by  the  due 
date  of  the  Form  1041  for  the  QRT, 
taking  into  account  the  trustee's  election 
under  section  645. 

(e)  Tax  treatment  and  general  filing 
requirements  of  electing  trust  and 
related  estate  during  the  election 
period — (1)  Effect  of  election.  The 
section  645  election  once  made  is 
irrevocable. 

(2)  If  there  is  an  executor — (i)  Tax 
treatment  of  the  combined  electing  trust 
and  related  estate.  If  there  is  an 
executor,  the  electing  trust  is  treated, 
during  the  election  period,  as  part  of  the 
related  estate  for  all  purposes  of  subtitle 
A  of  the  Internal  Revenue  Code.  Thus, 
for  example,  the  electing  trust  is  treated 
as  part  of  the  related  estate  for  purposes 
of  the  set -aside  deduction  under  section 
642(c)(2),  the  subchapter  S  shareholder 
requirements  of  section  1361(b)(1),  and 
the  special  offset  for  rental  real  estate 
activities  in  section  469(i)(4). 

(ii)  Filing  requirements — (A)  Filing  the 
Form  1041  for  the  combined  electing 
trust  and  related  estate  during  the 
election  period.  If  there  is  an  executor, 
the  executor  files  a  single  income  tax 
return  annually  (assuming  a  return  is 
required  under  section  6012)  under  the 
name  and  TIN  of  the  related  estate  for 
the  combined  electing  trust  and  the 
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related  estate.  Information  regarding  the 
name  and  TIN  of  each  electing  trust 
must  be  provided  on  the  Form  1041  as 
required  bv  the  in.struc  tion.s  to  that 
form.  The  period  of  hmitations  provided 
in  section  6501  for  assessments  with 
respect  to  an  electing  trust  and  the 
related  estate  starts  with  the  filinp  df  the 
return  required  under  this  paragraph 
Except  as  required  under  the  separate 
share  rules  of  section  663(c).  for 
purposes  of  fiUng  the  Form  1041  under 
this  paragraph  and  computing  the  tax. 
the  items  of  income,  deduction,  and 
credit  of  the  electing  trust  and  related 
estate  are  combined  One  personal 
exemption  in  the  amount  of  S600  is 
permitted  under  section  642(b).  and  the 
tax  is  computed  under  section  1(e). 
taking  into  account  section  1(h).  for  the 
combined  taxable  income. 

(B)  Filing  a  Form  1041  for  the  electing 
trust  is  not  required.  Except  for  any  final 
Form  1041  required  to  be  filed  under 
paragraph  (h)(2)(i)(B)  of  this  section,  if 
there  is  an  executor,  the  trustee  of  the 
electing  trust  does  not  file  a  Form  1041 
for  the  electing  trust  during  the  election 
period.  Although  the  trustee  is  not 
required  to  file  a  Form  1041  for  the 
electing  trust,  the  trustee  of  the  electing 
trust  must  timely  provide  the  executor 
of  the  related  estate  with  all  the  trust 
information  necessary  to  permit  the 
executor  to  file  a  complete,  accurate  and 
timely  Form  1041  for  the  combined 
electing  trust  and  related  estate  The 
trustee  must  also  insure  that  the  electing 
trust's  share  of  the  tax  obligations  of  the 
combined  electing  trust  and  related 
estate  is  timely  paid  to  the  Secretary.  In 
certain  situations,  the  trustee  of  a  QRT 
may  be  required  to  file  a  Form  1041  for 
the  QRT's  short  taxable  year  beginning 
with  the  date  of  the  decedent's  death 
and  ending  December  31  of  that  year. 
See  paragraph  (d)(2)  of  this  section. 

(iii)  Application  of  the  separate  share 
rules — (A)  Distributions  to  beneficiaries 
(other  than  to  a  share  (or  shares)  of  the 
combined  electing  trust  and  related 
estate).  Under  the  separate  share  rules  of 
section  663(c),  the  electing  trust  and 
related  estate  are  treated  as  separate 
shares  for  purposes  of  computing 
distributable  net  income  (DNI)  and 
applying  the  distribution  provisions  of 
sections  661  and  662.  Further,  the 
electing  trust  share  or  the  related  estate 
share  may  each  contain  two  or  more 
shares.  Thus,  if  during  the  taxable  year, 
a  distribution  is  made  by  the  electing 
trust  or  the  related  estate,  the  DNI  of  the 
share  making  the  distribution  must  be 
determined  and  the  distribution 
provisions  of  sections  661  and  662  must 
be  applied  using  the  separately 
determined  DNI  applicable  to  the 
distributing  share. 


(B)  Adjustments  to  the  DNI  of  the 
separate  shares  for  distributions 
between  shares  to  which  sections  661 
and  662  would  apply  A  distribution 
from  one  share  to  another  share  to 
which  sections  661  and  662  would 
dpplv  if  made  to  a  beneficiary  other  than 
another  share  of  the  combined  electing 
trust  and  related  estate  affects  the 
computation  of  the  DNI  of  the  share 
making  the  distribution  and  the  share 
rec  euing  the  distribution  The  share 
making  the  distribution  reduces  its  DNI 
bv  the  amount  of  the  distribution 
deduction  that  it  would  be  entitled  to 
under  section  661  (determined  without 
regard  to  section  661(c)).  had  the 
distribution  been  made  to  another 
beneficiary,  and.  solely  for  purposes  of 
calculating  DNI.  the  share  receiving  the 
distribution  increases  its  gross  income 
bv  the  same  amount.  The  distribution 
has  the  same  character  in  the  hands  of 
the  re(  ipient  share  as  in  the  hands  of  the 
distributing  share.  The  following 
example  illustrates  the  provisions  of 
this  paragraph  (e)(2){iii)(B): 

Example.  (!)  As  will  provides  that,  after 
the  payment  of  debts,  expenses,  and  taxes, 
the  residue  of  A's  estate  is  to  be  distributed 
to  Trust,  an  electing  trust.  The  sole 
beneficiarv'  of  Trust  is  C.  The  estate  shar»  has 
Sl.'i,000  of  gross  income,  $5,000  of 
deductions,  and  $10,000  of  taxable  income 
and  DNI  for  the  taxable  year  based  on  the 
assets  held  in  A's  estate.  During  the  taxable 
year,  A's  estate  distributes  $15,000  to  Trust. 
The  distribution  reduces  the  DNI  of  the  estate 
share  by  $10,000. 

(ii)  For  the  same  taxable  year,  the  trust 
share  has  $25,000  of  gross  income  and  $5,000 
of  deductions.  None  of  the  modifications 
provided  for  under  section  643(a)  apply.  In 
calculating  the  DNI  for  the  trust  share,  the 
gross  income  of  the  trust  share  is  increased 
by  $10,000,  the  amount  of  the  reduction  in 
the  DNI  of  the  estate  share  as  a  result  of  the 
distribution  to  Trust.  Thus,  solely  for 
purposes  of  calculating  DNI.  the  trust  share 
has  gross  income  of  $35,000,  and  taxable 
income  of  $30,000.  Therefore,  the  trust  share 
has  $30,000  of  DNI  for  the  taxable  year. 

(iii)  During  the  same  taxable  year.  Trust 
distributes  $35,00ato  C.  The  distribution 
deduction  reported  on  the  Form  1041  filed 
for  A's  estate  and  Trust  is  $30,000.  As  a 
result  of  the  distribution  by  Trust  to  C,  C 
must  include  $30,000  in  gross  income  for  the 
taxable  year.  The  gross  income  reported  on 
the  Fonn  1041  filed  for  As  estate  and  Trust 
is  $40,000. 

(iv)  Application  of  the  governing 
instrument  requirement  of  section 
642(c).  A  deduction  is  allowed  in 
computing  the  taxable  income  of  the 
combined  electing  trust  and  related 
estate  to  the  extent  permitted  under 
section  642(c)  for — 

(A)  Any  amount  of  the  gross  income 
of  the  related  estate  that  is  paid  or  set 
aside  during  the  taxable  year  pursuant 


to  the  terms  of  the  governing  instrument 
of  the  related  estate  for  a  purpose 
specified  in  section  170(c);  and 

(B)  Any  amount  of  gross  income  of  the 
electing  trust  that  is  paid  or  set  aside 
during  the  taxable  year  pursuant  to  the 
terms  of  the  governing  instrument  of  the 
electing  trust  for  a  purpose  specified  in 
section  170(c). 

(3)  If  there  is  no  executor — (i)  Tax 
treatment  of  the  electing  trust.  If  there 
is  no  executor,  the  trustee  treats  the 
electing  trust,  during  the  election 
period,  as  an  estate  for  all  purposes  of 
subtitle  A  of  the  Internal  Revenue  Code. 
Thus,  for  example,  an  electing  trust  is 
treated  as  an  estate  for  purposes  of  the 
set-aside  deduction  under  section 
642(c)(2),  the  subchapter  S  shareholder 
requirements  of  section  1361(b)(1),  and 
the  special  offset  for  rental  real  estate 
activities  under  section  469(i)(4).  The 
trustee  may  also  adopt  a  taxable  year 
other  than  a  calendar  vear. 

(ii)  Filing  the  Form  'l041  for  the 
electing  trust.  If  there  is  no  executor,  the 
trustee  of  the  electing  trust  must,  during 
the  election  period,  file  a  Form  1041, 
under  the  TIN  obtained  by  the  trustee 
under  §301.6109-l(a)(3)  of  this  chapter 
upon  the  death  of  the  decedent,  treating 
the  trust  as  an  estate.  If  there  is  more 
than  one  electing  trust,  the  Form  1041 
must  be  filed  by  the  filing  trustee  (see 
paragraph  (c)(2')(ii)(B)  of  this  section) 
under  the  name  and  TIN  of  the  electing 
trust  of  the  filing  trustee.  Information 
regarding  the  names  and  TINs  of  the 
other  electing  trusts  must  be  provided 
on  the  Form  1041  as  required  by  the 
instructions  to  that  form.  Any  return 
filed  in  accordance  with  this  paragraph 
shall  be  treated  as  a  return  filed  for  the 
electing  trust  (or  trusts,  if  there  is  more 
than  one  electing  trust)  and  not  as  a 
return  filed  for  any  subsequently 
discovered  related  estate.  Accordingly, 
the  period  of  limitations  provided  in 
section  6501  for  assessments  with 
respect  to  a  subsequently  discovered 
related  estate  does  not  start  until  a 
return  is  filed  with  respect  to  the  related 
estate.  See  paragraph  (g)  of  this  section. 

(4)  Application  of  the  section 
6654(11(2)  to  the  electing  trust.  Each 
electing  trust  and  related  estate  (if  any) 
is  treated  as  a  separate  taxpayer  for  all 
purposes  of  subtitle  F  of  the  Internal 
Revenue  Code,  including,  without 
limitation,  the  application  of  section 
6654.  The  provisions  of  section 
6654(1)(2)(A)  relating  to  the  two  year 
exception  to  an  estate's  obligation  to 
make  estimated  tax  payments,  however, 
will  apply  to  each  electing  trust  for 
which  a  section  645  election  has  been 
made. 

(f)  Duration  of  election  period — (1)  /n 
general.  The  election  period  begins  on 


78380 


Federal   Register    \' 


i     t. 


Nil    247 'Tupsd.n,   IVcpintiHr  24.   2nn2'Rult's  ,uu\  Rpguhitions 


the  date  of  the  decedent's  death  and 
terminates  on  the  earlier  of  the  day  on 
which  both  the  electing  trust  and  related 
estate,  if  any.  have  distributed  all  of 
their  assets,  or  the  day  before  the 
applicable  date.  The  election  does  not 
apply  to  successor  trusts  (trusts  that  are 
distributees  under  the  trust  instrument). 

(2)  Definition  of  applicable  date — (i) 
Applicable  date  if  no  Form  706  "United 
States  Estate  (and  Generation  Skipping 
Transfer)  Tax  Return"  is  required  to  be 
filed.  If  a  Form  706  is  not  required  to  be 
filed  as  a  result  of  the  decedent's  death, 
the  applicable  date  is  the  day  which  is 
2  years  after  the  date  of  the  decedent's 
death. 

(ii)  Applicable  date  if  a  Form  706  is 
required  to  be  filed  If  a  Form  706  is 
required  to  be  filed  as  a  result  of  the 
decedent's  death,  the  applicable  date  is 
the  later  of  the  day  that  is  2  years  after 
the  date  of  the  decedent's  death,  or  the 
day  that  is  6  months  after  the  date  of 
final  determination  of  liability  for  estate 
tax.  Solely  for  purposes  of  determining 
the  applicable  date  under  section  645. 
the  date  of  final  determination  of 
liability  is  the  earliest  of  the  following — 

(A)  "The  date  that  is  six  months  after 
the  issuance  by  the  Internal  Revenue 
Service  of  an  estate  tax  closing  letter, 
unless  a  claim  for  refund  with  respect 
to  the  estate  tax  is  filed  within  twelve 
months  after  the  issuance  of  the  letter; 

(B)  The  date  of  a  final  disposition  of 
a  claim  for  refund,  as  defined  in 
paragraph  (f)(2](iii)  of  this  section,  that 
resolves  the  liability  for  the  estate  tax. 
unless  suit  is  instituted  within  six 
months  after  a  final  disposition  of  the 
claim: 

(C)  The  date  of  execution  of  a 
settlement  agreement  with  the  Internal 
Revenue  Service  that  determines  the 
liability  for  the  estate  tax; 

(D)  The  date  of  issuance  of  a  decision, 
judgment,  decree,  or  other  order  by  a 
court  of  competent  jurisdiction 
resolving  the  liability  for  the  estate  tax 
unless  a  notice  of  appeal  or  a  petition 
for  certiorari  is  filed  within  90  days  after 
the  issuance  of  a  decision,  judgment, 
decree,  or  other  order  of  a  court;  or 

(E)  The  date  of  expiration  of  the 
period  of  limitations  for  assessment  of 
the  estate  tax  provided  in  section  6501. 

(iii)  Definition  of  final  disposition  of 
claim  for  refund.  For  purposes  of 
paragraph  (f)(2)(ii)(B)  of  this  section,  a 
claim  for  refund  shall  be  deemed  finally 
disposed  of  by  the  Secretary  when  all 
items  have  been  either  allowed  or 
disallowed.  If  a  waiver  of  notification 
with  respect  to  disallowance  is  filed 
with  respect  to  a  claim  for  refund  prior 
to  disallowance  of  the  claim,  the  claim 
for  refund  will  be  treated  as  disallowed 
on  the  date  the  waiver  is  filed. 


(iv)  Examples.  The  application  of  this 
paragraph  (f)(2)  is  illustrated  by  the 
following  examples: 

Example  1   A  died  on  October  20.  2002 
The  executor  of  A's  estate  and  the  trustee  of 
Trust,  an  electing  trust,  made  a  section  645 
election.  A  Form  706  is  not  required  to  be 
filed  as  a  result  of  A's  death.  The  applicable 
date  is  October  20,  2004.  the  day  that  is  two 
years  after  A's  date  of  death.  The  last  day  of 
the  election  period  is  October  19.  2004. 
Beginning  October  20,  2004.  Trust  will  no 
longer  be  treated  and  taxed  as  part  of  A's 
estate. 

Example  2.  Assume  the  same  facts  as 
Example  I ,  except  that  a  Form  706  is 
required  to  be  filed  as  the  result  of  ^'s  death. 
The  Internal  Revenue  Service  issues  an  estate 
tax  closing  letter  accepting  the  Form  706  as 
filed  on  March  15,  2005.  The  estate  does  not 
file  a  claim  for  refund  by  March  15,  2006,  the 
day  that  is  twelve  month.s  after  the  date  of 
issuance  of  the  estate  tax  closing  letter.  The 
date  of  final  determination  of  liability  is 
September  15,  2005.  and  the  applicable  date 
is  March  15.  2006.  The  last  day  of  the 
election  period  is  March  14.  2006.  Beginning 
March  15.  2006.  Trust  will  no  longer  be 
treated  and  taxed  as  part  of  ^'s  estate. 

Example  3.  Assume  the  same  facts  as 
Example  1,  except  that  a  Form  706  is 
required  to  be  filed  as  the  result  of  A's  death. 
The  form  706  is  audited,  and  a  notice  of 
deficiency  authorized  under  section  6212  is 
mailed  to  the  exec:utor  of  A's  estate  as  a  result 
of  the  audit.  The  executor  files  a  petition  in 
Tax  Court.  The  Tax  Court  issues  a  decision 
resolving  the  liability  for  estate  tax  on 
December  14,  2005.  and  neither  party  appeals 
within  90  days  after  the  issuance  of  the 
decision.  The  date  of  final  determination  of 
liability  is  December  14.  2005.  The 
applicable  date  is  |une  14.  2006.  the  day  that 
is  six  months  after  the  date  of  final 
determination  of  liability.  The  last  day  of  the 
election  period  is  |une  13,  2006.  Beginning 
June  14.  2006,  Trust  will  no  longer  be  treated 
and  taxed  as  part  of  A's  estate. 

(g)  Executor  appointed  after  the 
section  645  election  is  made — (1)  Effect 
on  the  election.  If  an  executor  for  the 
related  estate  is  not  appointed  until  after 
the  trustee  has  made  a  valid  section  645 
election,  the  executor  must  agree  to  the 
trustees  election,  and  the  IRS  must  be 
notified  of  that  agreement  by  the  filing 
of  a  revised  election  form  (completed  as 
required  by  the  instructions  to  that 
form)  within  90  days  of  the  appointment 
of  the  executor,  for  the  election  period 
to  continue  past  the  date  of  appointment 
of  the  executor  If  the  executor  does  not 
agree  to  the  election  or  a  revised 
election  form  is  not  timely  filed  as 
required  by  this  paragraph,  the  election 
period  terminates  the  day  before  the 
appointment  of  the  executor.  If  the  IRS 
issues  other  guidance  after  December 
24.  2002  for  notifying  the  IRS  of  the 
executor's  agreement  to  the  election,  the 
IRS  must  be  notified  in  the  manner 
provided  in  that  guidance  for  the 
election  period  to  continue. 


(2)  Continuation  of  election  period — 
(i)  Correction  of  returns  filed  before 
executor  appointed  If  the  election 
period  continues  under  paragraph  (g)(1) 
of  this  section,  the  executor  of  the 
related  estate  and  the  trustee  of  each 
electing  trust  must  file  amended  Forms 
1041  to  correct  the  Forms  1041  filed  by 
the  trustee  before  the  executor  was 
appointed.  The  amended  Forms  1041 
must  be  filed  uiidt-r  tho  nam^  and  TIN 
of  the  electing  trust  ami  must  reflt'i  t  the 
items  of  income,  deduction,  and  credit 
of  the  related  estate  and  the  electing 
trust    rhe  WAUw  and  TIN  of  the  related 
estate  must  he  [imv  uieci  nn  the  amended 
Forms  1041  as  retjuired  in  the 
instructions  to  that  Form.  The  amended 
return  for  the  taxable  year  ending 
iinmediateiy  before  the  executor  was 
appointed  must  indicate  that  this  Form 
1041  is  a  final  return    If  the  period  of 
limitations  for  making  assessments  has 
expired  with  respw  t  to  the  electing  trust 
for  any  of  the  Forms  1041  filed  by  the 
trustee,  the  executor  must  file  Forms 
1041  for  any  items  of  income. 
deduction,  and  credit  of  the  related 
estate  that  cannot  be  properly  included 
on  amended  forms  for  the  electing  trust. 
The  personal  exemption  under  section 
642(b)  is  not  permittM  i  tu  !„■  t.iken  on 
these  Forms  104  1  \,\>'<\  t\  ihc  executor. 

(ii)  Returns  filed  after  the 
appointment  of  the  executor.  All  returns 
filed  by  the  combined  electing  trust  and 
related  estate  after  the  appointment  of 
the  executor  are  to  be  filed  under  the 
name  and  TIN  of  the  related  estate  in 
accordance  with  paragraph  (e)(2)  of  this 
section.  Regardless  of  the  change  in  the 
name  and  TIN  under  which  the  P'orms 
1041  for  the  combined  electing  trust  and 
related  estate  are  filed,  the  combined 
electing  trust  and  related  est.ite  wdl  be 
treated  as  the  same  entit\  htfurt  and 
after  the  executor  is  appointed 

(3)  Termination  of  the  election  prnod. 
If  the  election  period  terminates  under 
paragraph  (g)(1)  of  this  set  tion.  the 
executor  must  file  Forms  1041  under  the 
name  and  TIN  of  the  estate  for  all 
taxable  years  of  the  related  estate  ending 
after  the  death  of  the  decedent  The 
trustee  of  the  electing  trust  is  not 
required  to  amend  any  returns  filed  for 
the  electing  trust  during  the  election 
period   V  Hawing  termination  of  the 
elect  1    w  (H[,.ni,  the  trustee  of  the 
electing  trust  must  obtain  a  new  TIN. 
See  ^301.bl09-l(a)(4)  of  this  chapter. 

(h)  Treatment  of  an  electing  trust  and 
related  estate  following  termination  of 
the  election — ( 1 )  The  share  (or  shares) 
comprising  the  electing  trust  is  deemed 
to  be  distributed  upon  termination  of 
the  election  period  On  the  close  of  the 
last  day  of  the  election  period,  the 
combined  electing  trust  and  related 
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estate,  if  there  is  an  executor,  or  the 
electing  trust,  if  there  is  no  executor,  is 
deemed  to  distribute  the  share  (or 
shares,  as  determineci  under  section 
663(c))  comprising  the  electing  trust  to 
a  new  trust  in  a  distribution  to  which 
sections  661  and  6B2  apply  All  items  of 
income,  including  net  capital  gains,  that 
are  attributable  to  the  share  (or  shares) 
comprising  the  electing  trust  are 
include<]  in  the  calculation  of  the 
distributable  net  income  of  the  electing 
trust  and  treated  as  distributed  bv  the 
combined  electing  trust  and  related 
estate,  if  there  is  an  executor,  or  hv  the 
electing  trust,  if  there  is  no  e.xecutor.  to 
the  new  trust.  The  combined  electing 
trust  and  related  estate,  if  there  is  an 
executor,  or  the  electing  trust,  if  there  is 
no  executor,  is  entitled  to  a  distribution 
deduction  to  the  extent  permitted  under 
section  661  in  the  taxable  vear  in  which 
the  election  period  terminates  as  a  result 
of  the  deemed  distribution  The  new 
trust  shall  include  the  amount  of  the 
deemed  distribution  in  gross  income  to 
the  extent  required  under  section  662. 
[2]  Filing  of  thf  Form  1041  upon  the 
termination  of  the  section  645  election — 
(i)  If  there  is  an  executor— [A]  Filing  the 
Form  1041  for  the  year  of  termination. 
If  there  is  an  executor,  the  Form  1041 
filed  under  the  name  and  TIN  of  the 
related  estate  for  the  taxable  year  in 
which  the  election  terminates 
includes — 

(1)  The  items  of  income,  deduction, 
and  credit  of  the  electing  trust 
attributable  to  the  period  beginning  with 
the  first  day  of  the  taxable  year  of  the 
combined  electing  trust  and  related 
estate  and  ending  w  ith  the  last  day  of 
the  election  period: 

(2)  The  items  of  income,  deduction, 
and  credit,  if  any.  of  the  related  estate 
for  the  entire  taxable  year;  and 

(3)  A  deduction  for  the  deemed 
distribution  of  the  share  (or  shares) 
comprising  the  electing  trust  to  the  new 
trust  as  provided  for  under  paragraph 
(h)(1)  of  this  section. 

(B)  Requirement  to  file  a  final  Form 
1041  under  the  name  and  TIN  of  the 
electing  trust.  If  the  electing  trust 
terminates  during  the  election  period, 
the  trustee  of  the  electing  trust  must  file 
a  Form  1041  under  the  name  and  TIN 
of  the  electing  trust  and  indicate  that  the 
return  is  a  final  return  to  notify  the  IRS 
that  the  electing  trust  is  no  longer  in 
existence.  The  items  of  income, 
deduction,  and  credit  of  the  trust  are  not 
reported  on  this  final  Form  1041  but  on 
the  appropriate  Form  1041  filed  for  tiie 
combined  electing  trust  and  related 
estate. 

(ii)  If  there  is  no  executor  If  there  is 
no  executor,  the  taxable  year  of  the 
electing  trust  closes  on  the  last  day  of 


the  election  period.  A  Form  1041  is  filed 
in  the  manner  prescribed  under 
[)aragraph  (e)(3)(ii)  of  this  section 
reporting  the  items  of  income, 
deduction,  and  credit  of  the  electing 
trust  for  the  short  period  ending  with 
the' last  dav  of  the  election  period.  The 
Form  1041  filed  under  this  paragraph 
includes  a  distribution  deduction  for  the 
deemed  distribution  provided  for  under 
paragraph  (h)fl)  of  this  section.  The 
Form  1041  must  indicate  that  it  is  a 
final  return. 

(3)  Use  of  TINs  following  termination 
of  the  election — (i)  //  there  is  an 
executor.  Upon  termination  of  the 
section  645  election,  a  former  electing 
trust  may  need  to  obtain  a  new  TIN.  See 
§301.6lb9-l(a)(4)  of  this  chapter.  If  the 
related  estate  continues  after  the 
termination  of  the  election  period,  the 
related  estate  must  continue  to  use  the 
TIN  assigned  to  the  estate  during  the 
election  period. 

(ii)  //  there  is  no  executor.  If  there  is 
no  executor,  the  former  electing  trust 
must  obtain  a  new  TIN  if  the  trust  will 
continue  after  the  termination  of  the 
election  period.  See  §  301.6109-l(a)(4) 
of  this  chapter, 

(4)  Taxable  year  of  estate  and  trust 
upon  termination  of  the  election — (i) 
Estate — Upon  termination  of  the  section 
645  election  period,  the  taxable  year  of 
the  estate  is  the  same  taxable  year  used 
during  the  election  period. 

(ii)  Trust  Upon  termination  of  the 
section  645  election,  the  taxable  year  of 
the  new  trust  is  the  calendar  year.  See 
section  644, 

(i)  Reserved 

(j)  Effective  date.  Paragraphs  (a),  (b), 
(c),  [d).  (f).  and  (g)  of  this  section  apply 
to  trusts  and  estates  of  decedents  dying 
on  or  after  December  24.  2002. 
Paragraphs  (e)  and  (h)  of  this  section 
applv  to  taxable  years  ending  on  or  after 
December  24,  2002. 

6.  Section  1.671—4  is  amended  as 
follows: 

1.  The  text  of  paragraph  (d)  is 
redesignated  paragraph  (d)(1)  and  a 
paragraph  heading  is  added  for  newly 
designated  paragraph  (d)(1). 

2.  Paragraph  (d)(2)  is  added. 
3  Paragraphs  (h)  and  (i)  are 

redesignated  as  paragraphs  (i)  and  (j), 
respectively. 

4.  New  paragraph  (h)  is  added. 

5.  The  text  of  newly  designated 
paragraph  (i){l)  is  revised. 

6.  Paragraph  (i)(3)  is  added. 

The  additions  and  revisions  read  as 

follows: 

§1.671-4     Method  of  reporting. 

•         •         *         *         • 

(d)  Due  date  and  other  requirements 
with  respect  to  statement  required  to  be 


furnished  by  trustee — (1)  In  general. 

•  •  * 

(2)  Sfafeuienf  for  the  taxable  year 
ending  with  the  death  of  the  grantor  or 
other  person  treated  as  the  owner  of  the 
trust.  If  a  trust  ceases  to  be  treated  as 
owned  by  the  grantor,  or  other  person, 
by  reason  of  the  death  of  that  grantor  or 
other  person  (decedent),  the  due  date  for 
the  statement  required  to  be  furnished 
for  the  taxable  year  ending  with  the 
death  of  the  decedent  shall  be  the  date 
specified  by  section  6034A(a)  as  though 
the  decedent  had  lived  throughout  the 
decedent's  last  taxable  year.  See 
paragraph  (h)  of  this  section  for  special 
reporting  rules  for  a  trust  or  portion  of 
the  trust  that  ceases  to  be  treated  as 
owned  by  the  grantor  or  other  person  by 
reason  of  the  death  of  the  grantor  or 
other  person. 
«        *        *        •        • 

(h)  Reporting  rules  for  a  trust,  or 
portion  of  a  trust,  that  ceases  to  be 
treated  as  owned  by  a  grantor  or  other 
person  by  reason  of  the  death  of  the 
grantor  or  other  person — (1 )  Definition 
of  decedent.  For  purposes  of  this 
paragraph  (h).  the  decedent  is  the 
grantor  or  other  person  treated  as  the 
owner  of  the  trust,  or  portion  of  the 
trust,  under  subpart  E,  part  I,  subchapter 
I,  chapter  1  of  the  Internal  Revenue 
Code  on  the  date  of  death  of  that  person. 

(2)  In  general.  The  provisions  of  this 
section  apply  to  a  trust,  or  portion  of  a 
trust,  treated  as  owned  by  a  decedent  for 
the  taxable  year  that  ends  with  the 
decedent's  death.  Following  the  death  of 
the  decedent,  the  trust  or  portion  of  a 
trust  that  ceases  to  be  treated  as  owned 
by  the  decedent,  by  reason  of  the  death 
of  the  decedent,  may  no  longer  report 
under  this  section.  A  trust,  all  of  which 
was  treated  as  owned  by  the  decedent, 
must  obtain  a  new  TIN  upon  the  death 
of  the  decedent,  if  the  trust  will 
continue  after  the  death  of  the  decedent 
See  §  301.6109-l(a)(3)(i)  of  this  chapter 
for  rules  regarding  obtaining  a  TIN  upon 
the  death  of  the  decedent. 

(3)  Special  rules— {\)  Trusts  reporting 
pursuant  to  paragraph  (a)  of  this  section 
for  the  taxable  year  ending  with  the 
decedent's  death.  The  due  date  for  the 
filing  of  a  return  pursuant  to  paragraph 
(a)  of  this  section  for  the  taxable  year 
ending  with  the  decedent's  death  shall 
be  the  due  date  provided  for  under 

§  1.6072-1  (a)(2).  The  return  filed  under 
this  paragraph  for  a  trust  all  of  which 
was  treated  as  owned  by  the  decedent 
must  indicate  that  it  is  a  final  return. 

(ii)  Trust  reporting  pursuant  to 
paragraph  (b)(2)(B)  of  this  section  for 
the  taxable  year  of  the  decedent  s  death 
A  trust  that  reports  pursuant  to 
paragraph  (b)(2)(B)  of  this  section  for  the 
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taxable  year  ending  with  the  decedent's 
death  must  indicate  on  each  Form  1096 
"Annual  Summary  and  Transmittal  of 
the  U.S.  Information  Returns"  that  it 
files  (or  appropriately  on  magnetic 
media)  for  the  taxable  year  ending  with 
the  death  of  the  decedent  that  it  is  the 
final  return  of  the  trust. 

(iii)  Trust  reporting  under  paragraph 
(b)(3l  of  this  section.  If  a  trust  has  been 
reporting  under  paragraph  (b)(3)  of  this 
section,  the  trustee  may  not  report 
under  that  paragraph  if  any  portion  of 
the  trust  has  a  short  taxable  year  by 
reason  of  the  death  of  the  decedent  and 
the  portion  treated  as  owned  by  the 
decedent  does  not  terminate  on  the 
death  of  the  decedent. 

(i)  Effective  date  and  transition  rule — 
(1)  Effective  date.  The  trustee  of  a  trust 
any  portion  of  which  is  treated  as 
owned  by  one  or  more  grantors  or  other 
persons  must  report  pursuant  to 
paragraphs  (a),  (b).  (c).  (d)(1).  (e),  (f).  and 
(g)  of  this  section  for  taxable  years 
beginning  on  or  after  January  1,  1996. 
»         *         *         *         • 

(3)  Effective  date  for  paragraphs  (d)(2) 
and  (hj  of  this  section.  Paragraphs  (d)(2) 
and  (h)  of  this  section  apply  for  taxable 
years  ending  on  or  after  December  24. 
2002. 

7.  Section  1.6012-3  is  amended  by 
adding  paragraph  (a)(l)(iv)  to  read  as 
follows: 

§  1 .601 2-3    Returns  by  fiduciaries. 

(iv)  For  each  tiu,-.t  (electing  to  be  taxed 
as,  or  as  part  of,  an  estate  under  section 
645  for  which  a  trustee  acts,  and  for 
each  related  estate  joining  in  a  section 
645  election  for  which  an  executor  acts, 
if  the  aggregate  gross  income  of  the 
electing  trust(s)  and  related  estate,  if 
any,  joining  in  the  election  for  the 
taxable  year  is  $600  or  more.  (For  the 
respective  filing  requirements  of  the 
trustee  of  each  electing  trust  and 
executor  of  any  related  estate,  see 
§1.645-1). 
***** 

8.  Section  1.6072-1  is  amended  as 
follows: 

1.  The  text  of  paragraph  (a)  is 
redesignated  as  paragraph  (a)(1)  and  a 
paragraph  heading  is  added  for  newly 
designated  paragraph  (a)(1). 

2.  Paragraph  (a)(2)  is  added. 
Th»'  4fi(iitii>ii<  .)[-..  fls  follows: 

^  1  6072    1      Time  for  filing  returns  of 
individuals,  estates,  and  trusts 

(aj  In  general — 11)  Heturns  of  income 
for  individuals,  estates  and  trusts.  *   *   * 

(2)  Return  of  trust,  or  portion  of  a 
trust,  treated  as  owned  by  a  decedent — 
(i)  In  general.  In  the  case  of  a  return  of 
a  trust,  or  portion  of  a  trust,  that  was 
treated  as  owned  by  a  decedent  under 


subpart  E  (section  671  and  following), 
part  I,  subchapter  J,  chapter  1  of  the 
Internal  Revenue  Code  as  of  the  date  of 
the  decedent's  death  that  is  filed  in 
accordance  with  §  1.671-4(a)  for  the 
fractional  part  of  the  year  ending  with 
the  date  of  the  decedent's  death,  the  due 
date  of  such  return  shall  be  the  fifteenth 
day  of  the  fourth  month  following  the 
close  of  the  12-month  period  which 
began  with  the  first  day  of  the 
decedent's  taxable  year. 

(ii)  Effective  date.  This  paragraph 
(a)(2)  applies  to  taxable  years  ending  on 
or  after  December  24.  2002. 


PART  301— PROCEDURE  AND 
ADMINISTRATION 

y.  I  he  authority  titation  for  part  301 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *    *    * 
10.  Section  301.6109-1  is  amended  as 
follows: 

1.  Paragraph  (a)(2)(iii)  is  removed. 

2.  Paragraphs  (a)(3)  through  (a)(6)  are 
added. 

The  additions  are  as  follows: 

§301610^1     Identifying  numt)ers. 

Idj  "    "    • 

(3)  Obtaining  a  taxpayer  identification 
number  for  a  trust,  or  portion  of  a  trust, 
following  the  death  of  the  individual 
treated  as  the  owner— {i)  In  general — (A) 
A  trust  all  of  which  was  treated  as 
owned  by  a  decedent.  In  general,  a  trust 
all  of  which  is  treated  as  owned  by  a 
decedent  imder  subpart  E  (section  671 
and  following),  part  I,  subchapter  J. 
chapter  1  of  the  Internal  Revenue  Code 
as  of  the  date  of  the  decedent's  death 
must  obtain  a  new  taxpayer 
identification  number  following  the 
death  of  the  decedent  if  the  trust  will 
continue  after  the  death  of  the  decedent. 

(B)  Taxpayer  identification  number  of 
trust  with  multiple  owners.  With  respect 
to  a  portion  of  a  trust  treated  as  owned 
under  subpart  E  (section  671  and 
following),  part  I.  subchapter  ].  chapter 
1  (subpart  E)  of  the  Internal  Revenue 
Code  by  a  decedent  as  of  the  date  of  the 
decedent's  death,  if.  following  the  death 
of  the  decedent,  the  portion  treated  as 
owned  by  the  decedent  remains  part  of 
the  original  trust  and  the  other  portion 
(or  portions)  of  the  trust  continues  to  be 
treated  as  owned  imder  subpart  E  by  a 
grantor(s)  or  other  person(s).  the  trust 
reports  under  the  taxpayer  identification 
number  assigned  to  the  trust  prior  to  the 
decedent's  death  and  the  portion  of  the 
trust  treated  as  owned  by  the  decedent 
prior  to  the  decedent's  death  (assuming 
.the  decedent's  portion  of  the  trust  is  not 
treated  as  terminating  upon  the 
decedent's  death)  continues  to  report 


under  the  taxpayer  identification 
number  used  for  reporting  by  the  other 
portion  (or  portions)  of  the  trust.  For 
example,  if  a  trust,  reporting  under 
§  1.671-4(a)  of  this  chapter,  is  treated  as 
owned  by  three  persons  and  one  of  them 
dies,  the  trust,  including  the  portion  of 
the  trust  no  longer  treated  as  owned  by 
a  grantor  or  other  person,  continues  to 
report  iiinifr  the  tax  identification 
numbt'i  asMk;ned  to  the  trust  prior  to  the 
death  <it  that  person.  See  §  1.671-4(a)  of 
this  chapter  regarding  rules  for  filing  the 
Form  1041.  "U.S.  Income  Tax  Return  for 
Estates  and  Trusts,"  where  only  a 
portion  of  the  trust  is  treated  as  owned 
by  one  or  more  persons  under  subpart 
E. 

(ii)  Furnishing  correct  taxpayer 
identification  number  to  payors 
following  the  death  of  the  decedent.  If 
the  trust  continues  after  the  death  of  the 
decedent  and  is  required  to  obtain  a 
new  taxpayer  identification  number 
under  paragraph  (a)(3)(i)(A)  of  thi^ 
section,  the  trustee  must  furnish  payors 
with  a  new  Form  W-9.    Request  for 
Taxpayer  Identification  Number  and 
Certification.  "  or  an  ac(  '"[itrthlf 
substitute  Form  W-9.  tontainin^i  the 
new  taxpayer  identification  nunihrr 
required  under  paragraph  (a)(3)(i)(Aj  of  . 
this  section,  the  name  of  the  trust,  and 
the  address  of  the  trustee. 

(4)  Taxpayer  identification  number  to 
be  used  by  a  trust  upon  termination  of 
a  section  645  election — (i)  If  there  is  an 
executor.  Upon  the  termination  of  the 
section  645  election  period,  if  tht>re  is 
an  executor,  the  trustee  of  the  former 
electing  trust  may  need  to  obtain  a 
taxpayer  identification  number.  If 
§  1. 645-1  (g)  of  this  chapter  regarding 
the  appointment  of  an  executor  after  a 
section  645  election  is  made  applies  to 
the  electing  trust,  the  electing  trust  must 
obtain  a  new  TIN  upon  termination  of 
the  election  period.  See  the  instructions 
to  the  Form  1041  for  whether  a  new 
taxpayer  identification  number  is 
reauired  for  other  former  electing  trusts. 

(ii)  If  there  is  no  executor.  Upon 
termination  of  the  section  645  election 
period,  if  there  is  no  executor,  the 
trustee  of  the  former  electing  trust  must 
obtain  a  new  taxpayer  identification 
number. 

(iii)  Requirement  to  provide  taxpayer 
identification  number  to  payors.  If  the 
trustee  is  required  to  obtain  a  new 
taxpayer  identification  number  for  a 
former  electing  trust  pursuant  to  this 
paragraph  (a)(4).  or  pursuant  to  the 
instructions  to  the  Form  1041,  the 
trustee  must  furnish  all  payors  of  the 
trust  with  a  completed  Form  W-9  or 
acceptable  substitute  Form  W-9  signed 
under  penalties  of  perjury  by  the  trustee 
providing  each  payor  with  the  name  of 


Federal  Register 'Vol    67.  No    247  '  Tuesday.  December  24.  2002 -Rules   and  RegulatJor.^  78:^83 


the  trust,  the  new  taxpayer 
identification  number,  and  the  address 
of  the  trustee. 

(5)  Persons  treated  as  payors.  For 
purposes  of  paragraphs  (a)(2),  (3).  and 
(4)  of  thi.'!  section,  a  pnvor  is  a  person 
described  in  t*^  1  ,H7l-4(h)(4)  of  this 
chapter. 

(6)  Effectivv  date  Paragraphs  (a)(3), 
(4).  and  (5)  of  this  section  apply  to  trusts 
of  decedents  dying  on  or  after  December 
24, 2002 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

1 1 .  The  authority  citation  for  part  602 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805 

12.  In  §602.101.  paragraph  (b)  is 
amended  by  adding  an  entry  in 
numerical  order  to  the  table  to  read  as 
follows: 

§602.101     OMB  Control  numt)ers. 
(b)  *    *    * 


CFR  part  or  section  where 

identified  and  described 


Current  OMB 
control  No 


1.645-1 


1545-1578 


David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  December  12.  2002. 
Pamela  T.  Olson, 
Assistant  Secretary  of  Treasury. 
(FR  Dix    0:;-,12149  Filed  12-23-02;  8:45  am) 

BILUNG  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 
RIN  1506-AA35 

Financial  Crimes  Enforcement 
Network;  Anti-Money  Laundering 
Requirements — Correspondent 
Accounts  for  Foreign  Shell  Banks; 
Recordkeeping  and  Termination  of 
Correspondent  Accounts  for  Foreign 
Banks 

AGENCY:  Financial  Crimes  Enforcement 

Nt'twork  (FinCEN).  Treasury. 
action:  Final  rule. 

SUMMARY:  FinCEN  is  issuing  this  final 

rult'  to  extend  the  time  by  which  certain 
financial  institutions  must  obtain 
information  from  each  foreign  bank  for 


which  they  maintain  a  correspondent 
account  concerning  the  foreign  bank's 
status  as  "shell"  bank,  whether  the 
foreign  bank  provides  banking  services 
to  foreign  shell  banks,  certain  owners  of 
the  foreign  bank,  and  the  identity  of  a 
person  in  the  United  States  to  accept 
service  of  legal  pr(.)cess 
DATES:  This  final  rule  is  effective 
December  24.  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  Chief  c:ounspl  (FinCEN). 
(703)  905-3590;  Office  of  the  Assistant 
General  Counsel  for  Banking  &  Finance 
(Treasuryi.  (202)  622-0480.  or  Office  of 
the  Assistant  General  Counsel  for 
Enforcement  (Treasury).  (202)  622-1927 
(not  toll-free  numbers) 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  Sept^^rnber  26,  2002,  FinCEN 
published  a  final  rule  (67  FR  60562) 
implementing  sections  313(a)  and 
319(b)  of  the  Uniting  and  Strengthening 
America  by  Providing  Appropriate 
Tools  Required  to  Intercept  and 
Obstruct  Terrorism  (USA  PATRIOT  Act) 
Act  of  2001  (the  Act),  Section  313(a)  of 
the  Act  added  subsection  (j)  to  31  U.S.C. 
5318,  which  prohibits  a  "covered 
financial  institution  '  from  providing 
'(  orrespondent  accounts"  in  the  United 
States  to  foreign  banks  that  do  not  have 
a  physical  presence  in  any  countrv' 
(foreign  shell  banks),  Section  313(a)  also 
requires  those  financial  institutions  to 
take  reasonable  steps  to  ensure  that 
correspondent  accounts  provided  to 
foreign  banks  are  not  being  used  to 
provide  banking  services  indirectly  to 
foreign  shell  banks.  Section  319(b)  of 
the  Act  added  subsection  (k)  to  31 
U.SC,  5318.  which  requires  any  covered 
financial  institution  that  provides  a 
correspondent  account  to  a  foreign  bank 
to  maintain  records  of  the  foreign  bank's 
owners  and  to  maintain  the  name  and 
address  of  an  agent  in  the  United  States 
designated  to  accept  ser\'ice  of  legal 
process  for  the  foreign  bank  for  records 
regarding  the  correspondent  account. 

The  September  26,  2002,  final  rule 
provided  that  a  covered  financial 
institution  could  satisfy  the 
requirements  of  section  313(a)  and 
319(b)  by  obtaining  from  a  foreign  bank 
a  certification  that  contained  the 
necessary  information,  or  by  otherwise 
obtaining  documentation  of  the  required 
information.  With  respect  to 
correspondent  accounts  that  existed  on 
October  28.  2002,  the  final  rule  required 
a  covered  finantial  institution  to  close 
a  correspondent  account,  within  a 
commercially  reasonable  time,  if  the 
covered  financial  institution  did  not 
receive  the  certification  from  the  foreign 


bank,  or  otherwise  obtain 
documentation  of  the  required 
information,  on  or  before  December  26, 
2002. 

A  significant  number  of  covered 
financial  institutions,  principally  in  the 
securities  industry,  have  noted  that  the 
December  26,  2002.  deadline  to  obtain 
the  required  information  is  proving  to 
be  inadequate.  Many  securities  firms 
indicated  that  providing  an  effective 
explanation  of  their  duties  under  the 
Act  to  a  wide  variety  of  foreign  banks, 
which  may  speak  different  languages 
and  operate  in  different  ways  than  their 
U.S.  counterparts,  has,  in  some  cases, 
lengthened  the  process.  Moreover,  the 
broad  definition  of  a  correspondent 
account  found  in  the  final  rule  has 
increased  the  number  of  accounts 
subject  to  these  requirements  and. 
consequently,  has  increased  the  burden 
on  U.S.  banks  and  broker-dealers  to 
secure  the  required  information.  Finally, 
because  the  Act  has  generally  increased 
the  overall  level  of  regulator^' 
requirements  for  securities  firms  and 
depository  institutions,  they  have  been 
managing  an  increased  overall  workload 
as  a  result  of  additional  regulations, 
within  a  finite  set  of  resources.  For  these 
reasons,  the  process  of  gathering  the 
necessary  information  to  comply  with 
section  313(a)  and  319(b)  of  the  Act  is 
taking  longer  than  the  time  provided  in 
the  September  28  final  rule. 

n   Th^  C  urrent  Rulemakine 

Tins  rule  extends  Itie  time  by  which 
a  covered  financial  institution  must 
obtain  the  information  required  to 
satisfy  the  requirements  of  sections 
313(a)  and  319(b)  from  December  26. 
2002,  to  March  31,  2003.  Treasure-  and 
FinCEN  do  not  anticipate  granting  a 
further  extension  beyond  March  31  and 
expect  that  covered  financial 
institutions  will  comply  with  the 
September  26,  2002,  final  rule  with 
respect  to  correspondent  accounts 
established  for  foreign  banks  that  have 
not  provided  the  required  information 
b\-  that  date 

111.  Procedural  Requirements 

Because  this  rule  extends  the  time  by 
which  a  covered  financial  institution 
must  obtain  the  information  necessary 
to  satisfi.'  the  requirements  of  section  ' 
313(a)  and  319(b)  of  the  Act  before 
taking  actions  to  terminate  a 
correspondent  account,  it  has  been 
determined  that  notice  and  public 
procedure  are  unnecessary  pursuant  to 
5  U.S.C,  553  (b)(B)  and  that  a  delayed 
effective  date  is  not  required  pursuant  to 
5  U.S.C.  553(d)(1), 

It  has  been  determined  that  this  rule 
is  not  a  significant  regulator\-  action  for 
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jim|)()si!s  ul  h.Atri:iitive  Order  12866. 
ilii  ause  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  do  not  apply. 

List  ofSubjec;t.s  in  tl  (  \H  I'.ni  Mi 

Banks  and  banking.  Brokers,  Counter 
money  laundering,  Counter-terrorism. 
Currency,  Foreign  banking,  Reporting 
and  recordkeeping  requirements. 

\uthniii\  ,111(1  issu.tnce 

For  the  reasons  set  forth  in  the 
proamble.  31  CFR  part  103  is  amended 

as  frilldws:"  ~ 

PART  103-~FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  part  103 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1829b  and  1951-1959: 
31  U.S.C.  5311-5314  and  5316-5332;  title  III. 
sees.  312.  313,  314,  319,  352,  Pub.  L.  107- 
56,  115  Stat.  307. 

2.  Section  103.177  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§103.177      Profiibition  on  rorrespondent 
accounts  tor  foreign  stiell  banks    records 
concerning  owners  ot  foreign  banks  and 
agents  tor  service  o*  leqa!  Drac»'ss 


(d)  Closure  of  correspondent 
accounts.  (1)  Accounts  existing  on 
October  28,  2002.  In  the  case  of  any 
correspondent  account  that  was  in 
existence  on  October  28,  2002,  if  the 
covered  financial  institution  has  not 
obtained  a  certification  (or 
recertification)  from  the  foreign  bank,  or 
has  not  otherwise  obtained 
documentation  of  the  information 
required  by  such  certification  (or 
recertification),  on  or  before  March  31, 
2003,  and  at  least  once  every  three  years 
thereafter,  the  covered  financial 
institution  shall  close  all  correspondent 
accounts  with  such  foreign  bank  within 
a  commercially  reasonable  time,  and 
shall  not  permit  the  foreign  bank  to 
establish  any  new  positions  or  execute 
any  transaction  through  any  such 
account,  other  than  transactions 
necessary  to  close  the  account. 
***** 

Dated:  December  18,  2002. 
James  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 
Network. 
|FR  Doc.  02-32333  Filed  12-23-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  352 

Ottering  of  United  States  Savings 
Bonds   Series  HH 

agency:  Uurcau  ol  the  Public  Debt. 
Fis(  a!  Service,  Treasury. 
action:  Final  rule. 

summary:  This  Final  Rule  amends  the 
offering  of  Series  HH  United  States 
Savings  Bonds  to  permit  the  investment 
yield  to  be  changed  by  announcement 
by  the  Secretary-  of  the  Treasury  or  the 
Secretary's  designee.  The  change  affects 
bonds  that  are  issued  or  enter  into  an 
extended  maturity  period  on  or  after 
January  1,  2003.  Permitting  the 
investment  yield  to  be  set  by 
announcement  provides  flexibility  in 
reflecting  changes  in  prevailing  interest 
rati 

EFFECTIVE  DATE:  January  1,  2003. 
ADDRESSES:  You  can  download  this  final 
rule  at  the  following  Internet  address: 

/i/lf)  /7u-nii  nuhliidf'bt  treas.Qnv. 

FOH  FURTHER  INFORMATION  CONTACT: 

lilisha  VVhipkey,  Director,  Division  of 
Program  Administration,  Office  of 
Securities  Operations,  Bureau  of  the 
Public  Debt,  at  (304)  480-6319  or 
elisha.  whipkey@bpd.  treas.gov. 

Susan  Klimas,  Attorney-Adviser,  Office 
of  the  Chief  Counsel,  Bureau  of  the 
Public  Debt,  at  (304)  480-8692  or 
susan.klimas@bpd.treas.gov. 

Dean  Adams,  Assistant  Chief  Counsel, 
Office  of  the  Chief  Counsel,  Bureau  of 
the  Public  Debt,  at  (304)  480-8692  or 
dean.adams@bpd.treas.gov. 

Edward  Gronseth.  Deputy  Chief 

Counsel,  Bureau  of  the  Public  Debt,  at 
(304)  480-8692  or 
edward.gronseth@bpd.  treas.gov. 

SUPPLEMENTARY  INFORMATION:  We  are 
amending  tlu'  ntiriia^  regulations  for 
United  States  Savings  Bonds  of  Series 
HH.  Effective  January  1,  2003,  the 
investment  yield  for  Series  HH  savings 
bonds  that  are  issued  or  enter  into  an 
extended  maturity  period  on  or  after 
January  1.  2003,  will  be  set  by 
announcement  by  the  Secretary  or  the 
Secretary's  designee.  We  are  also 
removing  the  table  at  the  end  of  the 
offering  regulations,  since  the 
information  contained  in  the  table  will 
change  with  each  announcement  of 
change  in  the  investment  yield. 

Currently,  the  investment  yield  must 
be  changed  by  an  amendment  to  the 
regulations. 

The  purpose  of  permitting  the 
investment  yield  to  be  set  by 


announcement  is  to  provide  greater 
flexibility  for  the  Secretary  in 
responding  to  market  conditions  and 
prevailing  interest  rates. 

Procedural  Requirements 

This  final  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action  "  as  defined  in  Executive  Order 
12866.  Therefore,  the  regulatory  review 
procedures  contained  therein  do  not 
apply. 

This  final  rule  relates  to  matters  of 
public  contract  and  procedures  for 
United  States  securities.  The  notice  and 
public  procedures  requirements  and 
delayed  effective  date  requirements  of 
the  Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
553(a)(2). 

As  no  notice  of  proposed  rulemaking 
is  required,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  seq.)  does  not 
apply. 

We  ask  for  no  new  collections  of 
information  in  this  final  rule.  Therefore, 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3507)  does  not  apply. 

List  of  Subjects  in  n  CFR  Part  352 
Bonds,  Cuvernment  securities. 
Accordingly,  for  the  reasons  set  out  in 
the  preamble,  31  CFR  Chapter  II, 
Subchapter  B,  is  amended  as  follows: 

PART  352— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS.  SERIES  HH 

1.  The  authority  citation  for  part  352 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  3105.  5  U.S.C.  301. 

2.  Amend  §  352.2  as  follows: 

a.  Redesignate  current  paragraphs 
(e)(l)(i)  through  (e)(l)(vii)  as  paragraphs 
(e)(l)(ii)  through  (e)(l)(viii); 

b.  Add  new  paragraph  (e)(l)(i); 

c.  Revise  redesignated  paragraph 
(e){l)(ii);and 

d.  Revise  paragraph  (e)(2).  The 
addition  and  revisions  read  as  follows: 

§  352  2     Description  of  bonds 
***** 

(e)  Investment  yield  (interest). — (1) 
During  original  maturity  The 
investment  yields  for  Series  HH  bonds 
during  their  original  maturity  periods 
are  as  specified  in  paragraphs  (e)(l)(i) 
and  (ii)  of  this  section. 

(i)  Bonds  with  issue  dates  of  January 
1.  2003,  and  thereafter.  The  investment 
yield  applicable  to  Series  HH  bonds 
issued  on  or  after  January  1,  2003,  will 
be  furnished  in  rate  announcements  by 
the  Secretary  or  the  Secretary's 
designee.  The  rate  announced  will 
apply  to  bonds  issued  during  the  period 
covered  by  the  announcement. 

(ii)  Bonds  with  issue  dates  of  March 
1,  1993.  through  December  1.  2002. 
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Series  HH  bond.s  with  issue  riates  of 
March  1,  1993.  through  Uet  ember  1. 

2002.  yield  4  percent  per  annum,  paid 
seniiannuallv,  to  (iriijinal  maturity, 
***** 

(2)  During  extended  maturity.  The 
investment  vields  for  Series  HH  bonds 
during  their  e.xtended  maturity  periods 
are  as  specified  in  paragraphs  (e)(2)(i), 
(ii).  and  (iii)  of  this  section. 

(i)  Bonds  that  enter  an  extended 
maturitv  period  on  or  after  Januor\'  1 . 

2003.  The  investment  yield  applicable 
to  Series  HH  bonds  that  enter  an 
extended  maturity  period  on  nr  after 
Ianuar\'  1.  2003.  will  be  furnished  in 
r.ite  announcements  by  the  Secretary  or 
the  Secretary's  designee.  The  rate 
announced  will  apply  to  bonds  that 
enter  an  extended  maturitv  period 
liuring  the  periiid  covered  by  the 
announcfunent. 

(ii)  Bonds  that  pntered  an  extended 
maturitv  period  from  March  1.  1993, 
through  December  1.  2002  The 
investment  yield  applicable  to  Series 
HH  bonds  that  entered  an  extended 
maturitv  period  from  March  1.  1993. 
through  December  1,  2002,  is  4  percent 
per  annum,  paid  semiannually. 

(iii)  Bonds  that  entered  an  extended 
maturity  period  from  January  1,  1990, 
through  February  1.  1993.  The 
investment  yield  applicable  to  Series 
HH  bonds  that  entered  into  an  extended 
maturitv  period  from  January  1,  1990 
through  February  1.  1993,  is  6  percent 
per  annum,  paid  semiannually. 
***** 

3.  Remove  Table  1  at  the  end  of  part 
352. 

Dated:  November  19.  2002. 
Donald  V,  Hammond, 
Fiscal  Assistant  Secretary. 
[PR  Doc.  02-32378  Filed  12-19-02;  1:33  pm] 

BILLING  CODE  4810-39-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-02-526] 
RIN  2115-AA97 

Safety  Zone;  Lake  Michigan,  Chicago, 
IL 

agency:  Coast  Guard.  DOT. 
action:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 

establishing  a  temporary  safety  zone  for 
the  City  of  Chicago  New  Year's 
Celebration  Fireworks  in  Monroe 
Harbor  Chicago,  Illinois.  This  safety 


zone  is  necessary  to  protect  vessels  ana 
spectators  from  potential  airborne 
hazards  during  a  planned  fireworks 
display  over  Lake  Michigan.  The  safety 
zone  is  intended  to  restrict  vessels  from 
a  portion  of  Lake  Michigan  off  Chicago, 
Illinois. 

dates:  This  rule  is  effective  from  11:55 
p  m  (local),  December  31,  2002  until 
12  20  a  m.  (local),  January  1,  2003. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  [CGD09-02- 
526]  and  are  available  for  inspection  or 
copving  at  U.S.  Coast  Guard  Marine 
Safety  Office  Chicago,  215  W.  83rd 
Street.  Suite  D.  Burr  Ridge,  Illinois 
60527,  between  7;30  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
hdliddx  s 

FOR  FURTHER  INFORMATION  CONTACT: 
M,ST3  Kathrvn  Varela,  U.S.  Coast  Guard 
Marine  .Safet\  Office  Chicago,  at  (630) 
98f>-212,S 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemiiking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM,  and  under 
5  U.S.C.  553(d)(3),  good  cause  exists  for 
making  this  rule  effective  less  than  30 
davs  after  publication  in  the  Federal 
Register  The  permit  application  was 
nut  received  in  time  to  publish  an 
NPRM  followed  by  a  final  rule  before 
the  necessary'  effective  "date.  Delaying 
this  rule  would  be  contrary  to  the  public 
interest  of  ensuring  the  safety  of 
spectators  and  vessels  during  this  event 
and  immediate  action  is  necessary  to 
prevent  possible  loss  of  life  or  property. 
The  Coast  Guard  has  not  received  any 
complaints  or  negative  comments  with 
regard  to  this  event 

Background  and  Purpose 

This  temporary  saiety  zone  is 
necessary  to  ensure  the  safety  of  vessels 
and  spectators  from  hazards  associated 
with  a  fireworks  display.  Based  on 
recent  accidents  that  have  occurred  in 
other  Captain  of  the  Port  zones,  and  the 
explosive  hazard  of  fireworks,  the 
Captain  of  the  Port  Chicago  has 
determined  firework  launches  in  close 
proximity  to  watercraft  pose  significant 
risks  to  public  safety  and  property.  The 
likely  combination  of  large  numbers  of 
recreational  vessels,  congested 
waterways,  darkness  punctuated  by 
bright  flashes  of  light,  alcohol  use,  and 
debris  falling  into  the  water  could  easily 
result  in  serious  injuries  or  fatalities. 
Establishing  a  safety  zone  to  control 
vessel  mo\ement  arnund  the  location  of 


the  launcn  plattorms  wiu  neip  ensure 
the  safety  of  persons  and  property  at 
these  events  and  help  minimize  the 
associated  risks. 

The  safety  zone  will  encompass  the 
waters  of  Lake  Michigan  within  the  arc 
of  a  circle  with  a  1400-foot  radius  from 
the  fireworks  launch  site  in  Monroe 
Street  Harbor  with  its  center  in  the 
approximate  position  41°52'41''  N, 
087''36'37'' W.  Entry  into,  transit 
through  or  anchoring  within  this  safety 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port,  Chicago  or  his 
designated  on-scene  representative.  The 
designated  on-scene  representative  may 
be  contacted  on  VHF/F7*1  Marine 
Channel  16.  All  geographic  coordinates 
are  North  American  Datum  of  1983 
(NAD  83 1 

Regulatory  Lyaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order,  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory'  Evaluation  under 
paragraph  lOe  of  the  regulator\'  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  regulation  will  not  have  a 
significant  economic  impact  for  the 
following  reasons.  The  regulation  is 
only  in  effect  for  less  then  one  hour.  The 
designated  area  is  being  established  to 
allow  for  maximum  use  of  the  waterway 
for  vessels  to  enjoy  the  fireworks 
display  in  a  safe  manner  In  addition, 
commercial  vessels  transiting  the  area 
can  transit  around  the  safety  zone.  The 
Coast  Guard  will  inform  the  public  that 


'H:»H»i 
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tilt!  rtjguidiion  is  in  effect  via  a  Broadcast 
Notice  to  Mariners 

Assistance  for  Snidll  Intities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 
Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  loi  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
35201 

Fedei  .ilisni 

We  have  analyzed  this  rule  under 
Executive  Order  13132,  Federalism,  and 
have  determined  that  this  rule  does  not 
have  implications  for  federalism  under 
that  Order. 

Unfunded  MHiuLUfs  R»-form  Act 

The  Unfunaud  Maauates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  la 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 


Taki 


it  Private  Prn[)i'r!v 


This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  witli  Constitutionally 
Protected  Property  Rights. 

Civil  lusticf  Kttiirin 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 


Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concludfd  that  under  figure  2-1, 
paragraph  34(g),  of  Commandant 
instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
written  categorical  exclusion 
determination  is  available  in  the  docket 
for  inspection  nr  <  np\  iiii_;  where 
indicated  under  ADDRESSES. 

hnergy  Ktlet  l.s 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Indian  Tribal  rrovernments 

rhis  rule  dues  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes. 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes 

List  ol  Sub|c(  t.s  n\  ii  CFK  Fart  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  A  new  temporary  §  165.T09-526  is 
added  to  read  as  follows: 

§  165  T09-526     Safety  Zone;  Lake 
Michigan.  Chicago.  IL 

(aj  /."  'I'mn    The  safety  zone  will 
encoriip.is-.  she  waters  of  Lake  Michigan 
within  the  arc  of  a  circle  with  a  1400- 
foot  radius  from  the  fireworks  launch 
site  in  Monroe  Street  Harbor  with  its 
center  in  approximate  position 
41°52'41''  N,  087"36'37"  W  (NAD  1983). 

(b)  Effective  time  and  date.  This 
section  is  effective  from  11:55  p.m. 
(local)  December  31.  2002  until  12:20 
a.m.  (local),  on  January  1.  2003. 

(c)  Regulations.  This  safety  zone  is 
being  established  to  protect  the  boating 
public  during  i  planned  fireworks 
display  In  a<  c    i  i  im  >  u  ith  the  general 
regulations  in  ^  it,  >  j  i  of  this  pail,  entry 
into  this  zont'  i-  pi    ti)!)!!i'(i  unh'-ss 
authorized  b\  i.n.  i  -,,-!  i ,  i.nii  (^ptain 
of  the  Port.  Chicago,  or  his  designated 
on-scene  representative. 

Dated:  December  15,  2002. 
R.E.  Seebald, 

^ 

Captain.  Coast  Guard,  Captain  of  the  Port 

Chicago. 

(FR  Doc.  02-32408  Filed  12-23-02:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-3213:  MM  Docket  No  01-215,  RM- 
10228,  MM  Docket  No  01-252.  RM-10275; 
MM  Docket  No  01-212,  RM  10222:  MM 
Docket  No  01-210  RM-1 0225:  MM  Docket 
No   01-214,  RM    10227:  MM  Docket  No.  01- 

304  RM-10309;  and  MM  Docket  No.  01- 

305  RM-10310  ) 

Radio  Broadcasting  Services: 
Sparkman.  AR;  Mot>erly.  MO;  Kiowa. 
OK;  Croweli,  Menard,  and  San  Isidro, 
TX 

AGENCY:  i  ederal  C>ommunications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  grants  six 
piupusais  that  allot  new  FM  channels  to 
Sparkman.  Arkansas;  Moberly. 
Missouri;  Kiowa,  Oklahoma;  Menard 
and  San  Isidro,  Texas  It  also  dismisses, 
at  the  petitioner's  request,  a  petition  for 
rule  making  requesting  the  allotment  of 
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le.'-   rtiK; 


Regolaldon' 


'8,38: 


Channel  293(:.H  at  Croweli.  Texas  Filing 
windows  for  Channel  259.\  at 
.Sparkman,  Arkansas;  Channel  223A  at 
Moberlv.  Missouri:  Channel  254A  at 
Kiowa.  Oklahoma:  Channels  242A  and 
287C3  at  Menard,  Texas:  and  Channel 
247A  at  San  Isidro.  Texas,  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  these  allotments  for  auction 
will  be  addressed  by  the  Commission  in 
a  subse(iuent  order.'See  SUPPLEMENTARY 
INFORMATION, 

DATES:  Effective  Ianuar\'  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  R 
Barthen  c;()rman.  Media  Bureau.  (202) 
41H-2]H() 

SUPPLEMENTARY  INFORMATION:  This  is  a 
syniipsis  nf  the  Ciommissums  Report 
and  Order  in  MM  Docket  No,  01-215, 
MM  Dill  k-'t  No,  01-252.  MM  Docket  No. 
01--1J,  .M.M  Docket  No,  01-210.  MM 
Docket  No.  01-214.  MM  Docket  No,  01- 
,304,  and  MM  Docket  No.  01-305 
adopted  December  4,  2002,  and  released 
December  9,  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  C^enter  at  Portals  II.  445 
12th  Street.  SW,  Room  CY-A257, 
Washington.  DC,  20554.  The  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International.  Portals  II.  445 
12th  Street.  SW,,  Room  CY-B402, 
Washington,  DC.  20554,  telephone  202 
863-2893,  facsimile  202  863-2898.  or 
via  e-mail  quaIexint@aol.com. 

The  Commission,  at  the  request  of  Big 
Country  Radio,  Inc.  and  Jeraldine 
Anderson,  allots  Channel  259A  at 
Sparkman.  Arkansas,  as  the 
community's  first  local  aural 
transmission  service.  See  66  FR  47433 
(September  12,  2001).  Channel  259A 
can  be  allotted  at  Sparkman  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  no  site  restrictions. 
The  coordinates  for  Channel  259A  at 
Sparkman  are  33-55-00  North  Latitude 
and  92-50-53  West  Longitude. 

The  Commission,  at  the  request  of 
Charles  Crawford,  allots  Channel  223A 
at  Moberly,  Missouri,  as  the 
community's  sixth  local  aural 
transmission  service.  See  66  FR  50602 
(October  4.  2001).  Channel  223A  can  be 
allotted  to  Moberly  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  no  site 
restrictions.  The  coordinates  for 
Channel  223 A  at  Moberly  are  39-25-06 
North  Latitude  and  92-26-17  West 
Longitude. 

The  Commission,  at  the  request  of 
Maurice  Salsa,  allots  Channel  254A  at 
KiMu  d  Oklahoma,  as  the  community's 


first  local  aural  transmission  service. 
See  66  FR  4 "4 3.1  (September  12,  2001). 
Channel  254.^  can  be  allotted  to  Kiowa 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
"1  kilometers  i4,4  miles)  west  of  Kiowa. 
The  coordinates  for  Channel  254A  at 
Kiowa  are  34-42-23  North  Latitude  and 
45-58-48  West  Longitude 

The  (.ommissicm,  at  the  request  of 
Kathenne  Pyeatt  m  MM  Docket  No.  01- 
210,  dismisses  her  petition  for  rule 
making  requesting  the  allotment  of 
Channel  293C3  at  Croweli,  Texas. 

The  Commission,  at  the  request  of 
Katherine  Pyeatt,  allots  Channel  242A  at 
Menard,  Texas,  as  the  community's 
second  local  aural  transmission  service. 
See  66  FR  47433  (September  12.  2001). 
Channel  242A  can  be  allotted  to  Menard 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
118  kilometers  (7  3  miles)  northwest  of 
Menard  The  coordinates  for  Channel 
242A  at  Menard  are  30-59-^7  North 
Latitude  and  99-52-06  West  Longitude 

The  Commission,  at  the  request  of 
Jeraldine  Anderson,  allots  Channel 
287C3  at  Menard,  Texas,  as  the 
community's  third  local  aural 
transmission  service.  See  66  FR  54971 
(October  31,  2001),  Channel  287C3  can 
be  allotted  to  Menard  in  compliance 
writh  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  11.9  kilometers  (7,4 
miles)  southwest  of  Menard,  The 
coordinates  for  Channel  287C3  at 
Menard  are  30-52-29  North  Latitude 
and  99-54-00  West  Longitude. 

The  Commission,  at  the  request  of 
Jeraldine  Anderson,  allots  Channel 
247A  at  San  Isidro,  Texas,  as  that 
community's  first  local  aural 
transmission  service.  See  66  FR  54971 
(October  31,  2001).  Channel  247A  can 
be  allotted  to  San  Isidro  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  4.2  kilometers  (2.6 
miles)  northeast  of  San  Isidro.  The 
coordinates  for  Channel  247A  at  San 
Isidro  are  26-45-00  North  Latitude  and 
98-26-00  West  Longitude 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

,\uthoritv:  47  U.S.C.  154,  303,  3.34  and  336. 


§73.202     [Amenfled] 

2,  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  adding  Sparkman,  Channel  259A. 

3,  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  adding  Channel  223A  at  Moberly. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  adding  Kiowa,  Channel 
254A. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channels  242A  and  287C3  at 
Menard,  and  San  Isidro.  Channel  247A. 

Federal  Communicalions  Commission. 

John  A.  KarousoB, 

Assistant  Chief  Audio  Division  Media 

Bureau. 

|FR  Doc.  02-32290  Filed  12-23-02;  8:45  am] 

BILLING  CODE  fiJ-O'-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  76 

[MM  Docket  No.  98-204   FCC  02-303] 

RIN  4223 

Review  of  the  Commission  s 
Broadcast  and  Cable  Equal 
Employment  Opportunity  Rules  and 
Policies 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

comment  and  reply  comment  period, 

SUMMARY:  In  this  document,  the  Media 
Bureau  (Bureau)  extends  the  comment 
and  reply  comments  filing  deadline  in 
this  docket.  The  intended  effect  of  this 
action  is  to  allow  additional  time  in 
which  to  file  comments  and  reply 
comments. 

DATES:  Comments  are  due  January  16. 

2003.  and  reply  comments  are  due 

February  3.  2003. 

ADDRESSES:  Federal  Communications 

Commission,  Office  of  the  Secretar>-. 

445  12th  Street,  SW..  Washington,  DC 

20554 

FOR  FURTHER  INFORMATION  CONTACT: 

Estella  Salvatierra,  Media  Bureau.  (202) 

41H-1  "H'J 

SUPPLEMENTARY  INFORMATION: 

1 ,  This  is  a  synopsis  of  the  Media 
Bureau's  Orrfer  granting  an  extension  of 
time  for  filing  comments  and  reply 
comments  in  Review  of  the 
Commission  s  Broadcast  and  Cable 
Equal  Employment  Opportunity  Rules 
and Policies.DA  02-3525,  released 
December  19.  2002. 
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2.  Un  November  20,  2UU2.  the 
Commission  released  a  Third  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-204,  FCC  02-303,  67  FR  77373 
(December  17,  2002)  (Third  NPRM) 
requesting  comments  on  the  appropriate 
treatment  of  part-time  employees  under 
the  Commission's  Equal  Employment 
Opportunity  rules.  Deadlines  for 
comments  and  reply  comments  were 
December  20,  2002,  and  January  6,  2003, 
respectively.  Notice  of  the  new 
rulemaking  proceeding  was  not, 
however,  published  in  the  Federal 
Register  until  December  17.  2002   In 
order  to  ensure  that  all  parties  have 
adequate  notice  of  the  rulemaking,  the 
Bureau  is  extending  these  deadlines 
until  January  16,  2003,  for  comments 
and  February  3,  2003,  for  reply 
comments. 

3.  Accordingly,  it  is  Ordered  that  the 
date  for  filing  comments  and  reply 
comments  in  this  proceeding  is 
Extended  to  January  16,  2003.  and 
February  3,  2003.  respectively. 

4.  This  action  is  taken  pursuant  to 
authority  found  in  sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  4(i)  and 
303{r),  and  §§  0.204(b),  0.283  and  1  46 
of  the  Commission's  rules,  47  CFR 
0.204(b),  0.283  and  1.46. 

Federal  Communications  Commission. 
Deborah  E.  Klein, 

Chief  of  Staff.  Media  Bureau 

[FR  Doc  02-32474  Filed  12-19-02;  4.57  pm] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Pan  199 

[Docket  RSPA   97   299^    Notice  10] 

Pipeline  Drug  Testing:  Random 
Testing  Hate 

agency:  Kesearch  and  Special  Programs 
.X.iministration  (RSPA),  DOT. 
ACTION:  Notice  of  minimum  annual 
percentage  rate  for  random  drug  testing. 

SUMMARY:  Each  year  pipeline  operators 
iMiidimily  select  employees  to  test  for 
prohibited  drugs.  The  number  of 
selections  may  not  be  less  than  the 
minimum  annual  percentage  rate  we 
determine,  either  50  percent  or  25 
percent  of  covered  employees,  based  on 
the  industry's  positive  rate  of  random 
tests.  In  accordance  with  applicable 
standards,  we  have  determined  that  the 
positive  rate  of  random  drug  tests 
reported  by  operators  this  year  for 


tesiiiu  :|i'[i'-  ill  ralf nrlar  vpar  3001  i"; 

jps-.  'd  Hi    1    il  pen  I'll!       -Sf- 
SUPPLEMENTARY  INFORMATION  i 
Thuritturi!.  in  i  .lifmin  voar  2003.  the 
minimum  annu.ti  i  ■  f  entage  rate  for 
random  drug  testmg  is  25  percent  of 
covered  employees. 
DATES:  Effective  January  1,  2003, 

FOR  FURTHER  INFORMATION  CONTACT:  L.M. 
Furrow  by  phone  at  202-366-^559,  by 
fax  at  202-366-^566.  by  mail  at  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW  .  Washington.  IX: 
20590.  or  by  e-mail  at 
buck.funx)w@rspa. dot.gov. 

SUPPLEMENTARY  INFORMATION:  ()pp^,^f^r•^ 
of  ga.s,  iiaz<irduua  liquid,  and  Larb«n 
dioxide  pipelines  and  operators  of 
liquefied  natural  gas  facilities  must 
annually  submit  Management 
Information  System  (MIS)  reports  of 
drug  testing  done  in  the  previous 
calendar  year  (49  CFR  199.119(a))  One 
of  the  uses  of  this  information  is  to 
calculate  the  minimum  annual 
percentage  rate  at  which  operators  must 
randomly  select  covered  employees  for 
drug  testing  during  the  next  calendar 
year  (49  CFR  199.105(c)(2)).  If  the 
minimum  annual  percentage  rate  for 
random  drug  testing  is  50  percent,  we 
may  lower  the  rate  to  25  percent  if  we 
determine  that  the  positive  rate  reporte(i 
for  random  tests  for  two  consecutive 
calendar  years  is  less  than  1.0  percent 
(49  CFR  199.105(c)(3)).  If  the  minimum 
annual  percentage  rate  is  25  percent,  we 
will  increase  the  rate  to  50  percent  if  we 
determine  that  the  positive  rate  reported 
for  random  tests  for  any  calendar  year 
is  equal  to  or  greater  than  1.0  percent 
(49  CFR  199.105(c)(4)).  Part  199  defines 
"positive  rate"  as  "the  number  of 
positive  results  for  random  drug  tests 

*  *   *  plus  the  number  of  refusals  of 
random  tests  *   *    *.  divided  by  the  total 
number  of  random  drug  tests  *    *    *  plus 

the  number  of  refusals  of  random  tests. 

*  *   *•• 

Through  calendar  year  1996,  the 
minimum  aiuiual  percentage  rate  for 
random  drug  testing  in  the  pipeline 
industry  was  50  percent  of  covered 
employees.  Based  on  MIS  reports  of 
random  testing  done  in  1994  and  1995, 
we  lowered  the  minimum  rate  from  50 
to  25  percent  for  calendar  year  1997  (61 
FR  60206;  November  27.  1996).  The 
minimum  rate  remained  at  25  percent  in 
calendar  years  1998  (62  FR  59297;  Nov. 
3.  1997);  1999  (63  FR  58324;  Oct.  30, 
1998);  2000  (64  FR  66788;  Nov.  30, 
1999);  2001  (65  FR  81409;  Dec.  26. 
2000);  and  2002  (67  FR  2611;  Jan.  18. 
2002). 

Using  the  MIS  reports  received  this 
year  for  drug  testing  done  in  calendar 


year  2001 .  wp  calculated  the  positive 
rate  of  random  testing  to  be  0.6  percent. 
Sinct>  the  piisitivp  rate  continues  to  be 
less  than  l.U  percent,  we  are 
announcing  that  the  minimum  annual 
percentage  rate  for  random  drug  testing 
IS  25  percent  of  covered  employees  for 
the  period  ianuary  1,  2003,  through 
December  31,  2003. 

Authority:  49  U.S.C.  5103.  60102,  60104, 
60108.  60117.  and  60118;  49  CFR  1.53. 

Lssued  in  Washington.  DC.  on  December 
17.2002 

Stacey  L.  Gerard. 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc  02-32269  Filed  12-23-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  223 

[Docket  020626160-2309-03;  ID  061902C] 
RIN  0648-AQ13 

Taking  of  Threatened  or  Endangered 
Species  Incidental  to  Commercial 
Fishing  Operations 

AGENCY:  NatiDiial  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Interim  final  rule;  request  for 

Luiiiuiunts. 

SUMMARY:  NMFS  is  issuing  an  interim 
final  rule  to  prohibit  fishing  with  drift 
gillnets  in  the  California/Oregon  (CA/ 
OR)  thresher  shark/swordfish  drift 
gillnet  fishery  in  U.S.  waters  off 
southern  California,  south  of  Point 
Conception  (34°27'  N.)  and  west  to  the 
120°W.,  from  August  15  thrf)ugh  August 
31.  and  January  1  through  Ianuar>-  31, 
when  the  Assistant  Administrator  for 
Fisheries  publishes  a  notice  that  El  Nino 
conditions  are  present.  NMFS  has 
determined  that  the  incidental  take  of 
loggerhead  sea  turtles  by  this  fishery 
correlates  to  the  area  and  season  being 
fished  during  these  oceanographic 
conditions.  Time  and  area  closures  will 
result  in  a  reduction  in  the  take  of 
In^crhead  turtles  b\  thf  fi-,hi'rv  and  are 
,  necessary'  to  avoid  the  likfhtiond  of  the 
CA/OR  drift  gillnet  fishery  jeopcu-dizing 
the  continued  existence  of  the 
loggerhead  population. 

DATES:  This  interim  final  rule  is 
etiective  January  23,  2003.  Comments 
on  this  interim  final  rule  must  be 
postmarked  or  transmitted  by  facsimile 
by  5  p.m..  Pacific  Standard  "fime,  on 
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Ft>bruar\  7,  2003.  Comments 
transmitted  via  e-mail  or  the  Internet 
will  not  be  accepted. 
ADDRESSES:  Send  comments  on  this 
interim  final  rule  to  Tim  Price. 
Protected  Resources  Division.  National 
Marine  Fisheries  Service.  Southwest 
Region.  501  West  Ocean  Boulevard, 
Suite  4200.  Long  Beach.  CA  90802- 
4213.  Copies  of  the  Environmental 
Assessment  (EA)  and  biological  opinion 
(BO)  are  available  on  the  internet  at 
http://swT.ucsd  edu/  ox  may  be  obtained 
from  Tim  Price,  Protected  Resources 
Division,  National  Marine  Fisheries 
Service,  Southwest  Region,  501  West 
Ocean  Boulevard.  Suite  4200.  Long 
Beach.  CA  90H02-421.V 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Price.  NMFS.  Southwest  Region. 
Protected  Resources  Di\ision.  (562) 
980-4024 

SUPPLEMENTARY  INFORMATION:  All  sea 
turtl(>>  that  occur  in  L'.S.  waters  are 
listt'd  as  either  endangt^red  or 
threatened  under  the  Endangered 
Species  Act  (ESA).  The  loggerhead 
(Caretta  caretta]  is  listed  as  threatened 
Under  the  ESA  and  its  implementing 
regulations  (50  CFR  223.205).  taking 
threatened  sea  turtles,  even  incidentally, 
is  prohibited,  with  exceptions  identified 
in  50  CFR  223.206.  The  incidental  take 
of  threatened  species  may  only  be 
legally  authorized  by  an  incidental  take 
statement  in  a  biological  opinion  issued 
pursuant  to  section  7  of  the  ESA.  an 
incidental  take  permit  issued  pursuant 
to  section  10  of  the  ESA,  or  regulations 
under  section  4(d)  of  the  ESA.  In  order 
for  an  incidental  take  statement. to  be 
issued,  the  incidental  take  must  be  not 
likely  to  jeopardize  the  continued 
existence  of  listed  species  or  destroy  or 
adversely  modify  designated  critical 
habitat. 

On  October  24,  2000  (65  FR  64670, 
October  30,  2000).  NMFS  issued  a 
permit,  for  a  period  of  3  years,  to 
authorize  the  incidental,  but  not 
intentional,  taking  of  four  stocks  of 
threatened  or  endangered  marine 
mammals  (Fin  whale.  California/ 
Oregon/Washington  stock:  Humpback 
whale,  California/Oregon/Washington- 
Mexico  stock;  Steller  sea  lion,  eastern 
stock;  and  Sperm  whale,  California/ 
Oregon/Washington  stock)  by  the  CA/ 
OR  drift  gillnet  fishery  under  section 
101(a)(5)(E)  of  the  Marine  Mammal     . 
Protection  Act  (MMPA)  (16  U.S.C. 
1371(a)(5)(E)). 

To  authorize  this  incidental  take  of 
marine  mammals  listed  under  the  ESA, 
NMFS  completed  a  formal  consultation 
as  required  by  section  7  of  the  ESA.  This 
consultation  also  included  an  analysis 
of  the  effects  of  the  CA/OR  drift  gillnet 


fishery  on  loggerhead  turtles.  On 
October  23.  2000.  NMFS  issued  a  BO  in 
which  It  determined  that  the  then 
current  operations  of  the  CA/OR  drift 
gillnet  fishery  were  likely  to  jeopardize 
the  continued  existence  of  loggerhead 
turtles. 

To  avoid  the  likelihood  of  the  CA/OR 
drift  gillnet  fishery  jeopardizing  the 
continued  existence  of  loggerhead 
turtles.  NMFS  developed  a  Reasonable 
and  Prudent  .Mternative  (RPA)  in  the 
BO  that  consists  of  prohibiting  CA/OR 
drift  gillnet  vessels  from  fishing  in  U.S. 
waters  off  southern  California,  south  of 
Point  Conception  (34°27'  N.)  and  west 
to  the  120  \V.  from  August  15  through 
August  31,  and  January  1  through 
January  31.  during  a  forecasted,  or 
occurring.  El  Nino  e\ent.  On  September 
20,  2002,  NMFS  published  a  proposed 
rule  (67  FR  592431  to  implement  this 
RPA  to  protect  loggerhead  turtles. 

Criteria  for  Determining  El  Nino 
Conditions 

Using  the  sea  surface  temperature 
anomalv  charts  available  on  the  NOAA 
Coastwatch  West  Coast  Regional  Node 
web  page  at  http://cwatchwc.ucsd.edu/ 
and  obser\  er  data  on  loggerhead  turtle 
entanglements,  NMFS  has  developed 
criteria  for  determining  whether  El  Nino 
conditions  are  present  along  southern 
California  for  the  purpose  of 
implementing  the  time  and  area  closure 
identified  in  the  October  2000  BO. 
Under  the  criteria,  NMFS  uses  the 
monthly  sea  surface  temperature 
anomalv  charts  to  determine  whether 
there  are  warmer  than  normal  sea 
surface  temperatures  present  off  of 
southern  California  during  the  months 
prior  to  August  or  January  for  years  in 
which  an  El  Nino  event  has  been 
declared  by  the  NOAA  Climate 
Prediction  Center,  "Normal  sea  surface 
temperatures  "  is  the  average  of  the 
monthly  mean  sea  surface  temperatures 
for  1950-97. 

All  loggerhead  turtles  observed 
entangled  in  the  CA/OR  drift  gillnet 
fishery  during  El  Nino  events  were 
entangled  during  months  in  which  the 
sea  surface  temperatures  ranged  from 
approximately  60°F  to  72°F  (15.6°C  to 
22.2°C)  and  sea  surface  temperatures 
differed  from  the  average  by 
approximately  0=F  to  -t-4''F  (0°C  to 
-^2.2°C).  The  sea  surface  temperature 
during  the  month  preceding  each 
observed  loggerhead  entanglement  was 
either  greater  than  normal  or  equal  to 
the  normal  sea  surface  temperature.  The 
sea  surface  temperature  during  the  third 
month  and  second  month  prior  to  each 
entanglement  during  an  El  Nino  event 
was  always  greater  than  the  normal  sea 
surface  temperature  for  that  month. 


NMFS  believes  this  is  because  warmer 
sea  surface  temperatures  are  necessary 
for  loggerhead  turtles  to  move  into  the 
area  There  have  been  no  observed 
entanglements  in  this  fishery  in  which 
any  one  of  the  preceding  3  months  were 
colder  than  normal. 

Based  on  this  information,  the  need  to 
allow  sufficient  lead  time  to  publish  a 
notice  in  the  Federal  Register 
announcing  El  Nino  conditions  prior  to 
the  start  date  of  the  closure,  and  the  fact 
that  the  sea  surface  temperature  charts 
for  a  recently  completed  given  month 
are  not  available  until  the  following 
month.  NMFS  is  using  sea  surface 
temperature  data  from  the  third  and 
second  months  prior  to  the  month  of  the 
closure  for  determining  whether  El  Nino 
conditions  are  present  off  of  southern 
California.  For  example,  NMFS 
evaluates  sea  surface  temperatures  for 
October  and  November  to  determine 
whether  El  Nino  conditions  in  January 
will  trigger  a  closure  to  conserve 
loggerhead  turtles.  Specifically,  if  an  El 
Nino  has  been  declared  for  equatorial 
waters  and  the  sea  surface  temperatures 
off  southern  California  during  this  2- 
month  time  period  are  greater  than 
normal,  .NMFS  will  publish  a  Federal 
Register  notice  with  the  determination 
that  El  Nino  conditions  are  forecast  off 
of  southern  California  for  the  purpose  of 
implementing  the  time  and  area  closure 
to  protect  loggerhead  turtles.  If  the  sea 
surface  temperatures  are  normal  or 
below  normal  and  the  Assistant 
Administrator  has  previously  published 
a  Federal  Register  notice  indicating  that 
El  Nino  conditions  are  present  off 
southern  California,  the  Assistant 
Administrator  will  publish  an 
additional  Federal  Register  notice 
indicating  that  El  Ninu  conditions  are 
no  longer  present  for  purposes  of 
implementing  the  closure. 

Januan.'  2003  El  Vino  Determination 

(Jn  December  12.  ..Uu^.  NOAA 
Climate  Prediction  Center  issued  an 
updated  El  Nino  report  which  indicated 
that  sea  surface  temperature  anomalies 
increased  in  equatorial  waters. 
However,  sea  surface  temperatures  off  of 
southern  California  are  not  expected  to 
attain  positive  sea  surface  temperature 
anomalies  until  early  Spring  2003. 
Using  the  criteria  set  forth  above,  NMFS 
has  determined  that  El  Nino  conditions 
are  not  present  for  purposes  of 
implementing  the  time  and  area  closure 
for  January  2003.  This  determination  is 
based  on  the  October  and  November 
monthly  sea  surface  temperature 
anomaly  charts  which  show  ocean 
waters  off  southern  California  were  -2" 
and  -rF  (-1.1  °C  and  -0.6°C)  below 
normal  respectively.  Based  on  these 


TH.'i'M) 
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data,  the  conditions  do  not  meet  the 
criteria  that  the  preceding  second  and 
third  month  sea  surface  temperatures 
prior  to  the  month  of  January  are  greater 
than  normal.  Therefore,  the  U.S.  watars 
off  southern  California,  south  of  Point 
Conception  (34°27'  N.)  and  west  to  the 
120°W.,  will  remain  open  to  drift  gillnet 
fishing  between  January  1  through 
January  31,  2003. 

Ahi-rnate  J  ime  and  Area  Closure 

hi  response  to  a  recommendation  by 
the  Pacific  Offshore  Cetacean  Take 
Reduction  Team  (TRT).  NMFS 
conducted  a  preliminary  review  of 
observer  data  to  determine  whether  an 
alternate  closure  in  June.  July,  and 
August  would  offer  the  same  or  better 
protection  than  the  closure  during 
January  1  through  31  and  August  15 
through  31.  NMFS  reviewed  observer 
data  from  the  two  most  recent  El  Nino 
events  (1992/1993  and  1997/1998). 
Using  this  information.  NMFS  reviewed 
the  number  of  observed  entanglements 
of  loggerhead  turtles  that  occurred 
during  the  months  of  January.  June, 
July,  and  August,  and  calculated  the 
average  interaction  rate  for  each  of  these 
months.  By  averaging  the  most  recent  3 
years  of  fishing  effort  (1999-2001 ), 
NMFS  estimated  future  monthly  effort 
in  the  fishery  and  calculated 
preliminary  estimates  of  loggerhead 
turtle  entanglements  by  month.  Based 
on  limited  observer  data,  preliminary 
analysis  indicates  that  a  closure  in  June, 
July,  and  August  may  provide  the  same 
or  better  protection  for  loggerhead 
turtles.  The  loggerhead  turtle  interaction 
rate  is  higher  during  the  summer 
months  than  in  January,  but  fishing 
effort  is  low  during  the  summer  months. 
Also,  observer  data  during  the  summer 
months  is  limited.  NMFS  is  continuing 
to  evaluate  this  alternate  closure  and  is 
soliciting  comment  on  this  management 
regime. 

(  (iiMiiii'iils  nil  tin-  PropoM'il  Kulf 

NMFS  received  five  letters  on  the 
proposed  rule.  Three  were  in  support  of 
the  time  and  area  closure  and  two  were 
opposed  to  the  time  and  area  closure.  In 
addition.  NMFS  received  comments 
from  the  TRT  at  its  May  2002  meeting. 

Comment  1 :  One  commenter 
requested  that  NMFS  require  fleet-wide 
satellite  vessel  monitoring  systems  as 
part  of  the  final  rule  to  enforce  area 
closures. 

Response:  Requiring  vessels  to  install 
vessel  monitoring  systems  was  not  part 
of  the  proposed  action  or  a  term  and 
condition  of  the  incidental  take 
statement  or  RPA.  At  this  time,  based  on 
20  percent  observer  coverage.  California 
Department  of  Fish  and  Game  logbook 


data,  review  of  fish  landing  tickets,  and 
the  cooperation  of  the  U.S.  Coast  Guard, 
NMF.S  does  not  believe  vessel 
monitoring  systems  will  be  necessary  to 
successfully  enforce  these  closures. 

Comment  2:  One  commenter 
requested  that  NMFS  continue  its 
observer  program  at  20  percent  and  to 
continue  its  support  for  ongoing 
research  on  the  distribution  of  sea 
turtles  in  the  Pacific  Ocean  to  determine 
which  habitats  and  migratory  routes 
these  species  use. 

Response:  NMFS  intends  to  continue 
monitoring  the  CA/OR  drift  gillnet 
fishery  targeting  swordfish  and  thresher 
shark  at  20  percent  observer  coverage 
and  continue  its  support  for  research  on 
the  distribution  of  sea  turtles  in  the 
Pacific  to  determine  which  habitats  and 
migratory  routes  they  use. 

Comment  3:  One  commenter  felt  that 
NMFS"  use  of  3.000  sets  as  an  estimate 
of  annual  fishing  effort  in  the  October 

2000  BO  was  unrealistically  high. 
Response:  At  the  time  the  BO  was 

prepared.  3.000  sets  was  a  reasonable 
estimate  to  predict  future  fishing  effort 
based  on  a  3-year  average  using  1997. 
1998.  and  1999  data.  NMFS  is  aware 
that  fishing  effort  has  continued  to 
decline.  Based  on  fishing  effort 
estimates  prepared  by  California 
Department  of  Fish  and  Game,  the 
annual  number  of  sets  for  2000  and 

2001  was  1.936  and  1.482  respectively. 
For  the  next  consultation  on  the  fishery. 
NMFS  will  use  updated  estimates  to 
predict  future  fishing  effort. 

Comment  4:  One  commenter 
suggested  moving  the  northern 
boundary  of  the  closed  area  to  32°45'  N. 
and  the  western  boundary  to  119''30W. 

Response:  Although  there  have  been 
no  observed  loggerhead  turtles  taken  in 
ocean  waters  north  of  32°4.5'  N.  during 
El  Nino  events  or  west  of  11 9' 30' W.. 
this  does  not  mean  that  loggerhead 
turtles  are  not  present  in  this  area. 
Specifically,  during  El  Nino  events. 
NMFS  has  limited  observer  data  for  this 
area,  with  only  77  observed  sets  in  the 
area  east  of  120°W.  and  north  of  32°45' 
N.  and  14  sets  between  120°W.  and 
119°30W.  south  of  32°45'  N.  Therefore, 
the  lack  of  an  observed  take  in  this  area 
may  be  the  result  of  fewer  observations 
in  this  area  during  the  summer  months 
of  El  Nino  events.  Based  on  the  limited 
data.  NMFS  believes  the  proposed 
boundaries  are  not  unnecessarily  broad. 

Comment  5:  One  commenter 
indicated  that  the  time  and  area  closure 
does  not  address  the  incidental  take  of 
loggerhead  turtles  outside  of  El  Nino 
events. 

Response:  Although  one  loggerhead 
turtle  was  observed  taken  outside  of  an 
El  Nino  event,  NMFS  believes  this  event 


was  an  exception  and  a  random  event 
which  is  not  representative  of  future 
anticipated  takes.  Specifically,  the 
animal  was  taken  during  a  month  in 
which  the  sea  surface  temperature  was 
-2°F  (-1.1°C)  cooler  than  normal. 

Comment  6:  One  commenter 
expressed  concern  that  the  regulations 
to  implement  the  time  and  area  closure 
to  protect  loggerhead  turtles  were  not 
implemented  by  August  2001.  as 
recommended  in  the  BO. 

/I'fs^'io.'/vr   .\s  f\plain<'d  m  previous 
Federal  Register  ikiIk  os  (tib  FR  44549, 
August  24,  2001;  67  FR  59245, 
Sepfemhor  20,  200:"   the  roenLitions  to 
im[)l''m<'!il  thf  lo^^ciiiiMii  tinn-  and  area 
closurt-  need  to  he  in  place  if  Ei  Nino 
conditions  are  predicted  or  are 
occurring  during  the  month  of  January 
or  between  August  15  and  August  31  off 
the  coast  of  California  where  loggerhead 
interactions  with  the  CA/OR  drift  gillnet 
fishery  have  been  documented. 
However,  sea  surface  temperatures  off  of 
southern  California  are  not  expected  to 
attain  positive  sea  surface  temperature 
anomalies  until  early  Spring  2003. 

Comment  7:  One  commenter 
recommended  that  the  CA/OR  drift 
gillnet  fishery  be  managed  using  an 
ecosystem  approach  rather  than  a 
piecemeal  approach,  like  NMFS'  actions 
to  date. 

Response:  Although  the  CA/OR  drift 
gillnet  fishery  is  managed  primarily  by 
the  State  of  California.  NMFS  has 
implemented  regulations  under  section 
1 18  of  the  MMPA  to  reduce  the 
incidental  mortality  and  serious  injury 
of  strategic  marine  mammal  stocks 
based  upon  the  recommendations  from 
the  TRT.  In  addition.  NMFS  has 
implemented  regulations  under  the  ESA 
to  address  the  incidental  take  of  listed 
marine  manimal  and  sea  turtle  species. 
In  the  future,  the  fishery  might  be 
regulated  by  NMFS  under  the  Highly 
Migratory  Species  Fishery  Management 
Plan  that  has  been  adopted  by  the 
Pacific  Regional  Fishery  Management 
Council  (but  has  not  yet  been  submitted 
to.  or  approved  by.  NMFS). 

Comment  8:  One  commenter 
requested  that  NMFS  analyze  the 
potential  take  of  listed  species  such  as 
the  blue  whale.  Guadalupe  fur  seal. 
right  whale,  and  sei  whale,  which  are 
likely  to  occur  inside  the  area  where  the 
fishery  operates,  although  there  have 
been  no  observed  takes  of  these  species 
in  the  CA/OR  drift  gillnet  fishery. 

Response:  In  completing  the  analysis 
in  the  BO.  NMFS  used  the  best  available 
information.  NMFS  agrees  the  absence 
of  documented  take  does  not  eliminate 
the  possibility  of  a  future  take.  However, 
if  future  takes  are  detected,  these  will  be 
addressed  in  subsequent  biological 
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opinums  based  on  available  data  at  the 
time 

( jinunt^nt  M,  One  commi'nter 
rt'(]uestod  that  NMFS  complete  a  formal 
rulemaking  for  the  implementation  of 
regulations  to  address  the  incidental 
take  of  green  (Chelonia  mydas]  and 
olive  ridley  (Lepidochelya  nlivacea) 
turtles  as  well  as  the  long-term 
ecosystem  impacts  of  shark  mortality 
associated  with  the  CA/OR  drift  gillnet 
fishery. 

Response:  Since  the  inception  of  the 
observer  program.  NMFS  has  observed 
one  green  turtle  and  one  olive  ridley 
turtle  interac  tiun  with  the  CA/OR  drift 
gillnet  fishery   Based  nn  these  two 
observations.  NMFS  is  unable  to 
complete  meaningful  analysis  that 
would  lead  tt)  useful  regulations.  The 
Highlv  Migratnrv  Species  Fisherv 
Management  Plan  under  development 
by  the  Pacific  Regifinal  Fishery 
Management  Council  would,  if 
approved,  allow  NMFS  to  manage  the 
fishery  for  the  incidental  take  of  shark 
species. 

Comment  10:  One  commenter 
requesto<l  that  NMFS  provide  a  more 
meaningful  definition  of  El  Nino 
conditions  by  focusing  on  the 
conditions  that  need  to  be  present  in 
order  for  an  El  Nino  to  be  declared  for 
purposes  of  implementing  the  time  and 
area  closure. 

Response:  NMFS  developed  criteria 
outlined  in  the  supplementary 
information  section  of  this  interim  final 
rule. 

Comment  1 1 :  One  commenter 
indicated  that  the  standard  used  to 
determine  whether  El  Nino  conditions 
are  present  in  the  waters  off  southern 
California  should  include  the  presence 
of  prey  which  mav  affect  the  migratory 
patterns  of  loggerhead  turtles  in 
addition  to  sea  surface  temperatures. 

Response:  NMFS  does  not  have 
sufficient  real-time  data  on  prey  species 
abundance  off  southern  California  to 
include  this  parameter  as  a  criteria  for 
determining  whether  El  Nino  conditions 
are  present. 

Comment  12:  One  commenter 
indicated  that  the  rule  should  include  a 
periodic  review  of  oceanic  conditions  to 
determine  whether  the  closure  to 
protect  loggerhead  turtles  should  be 
lifted  if  El  Nino  conditions  are  no  longer 
present. 

Response:  As  written,  the  regulatory- 
text  of  this  rule  clearly  states  that  the 
Assistant  Administrator  will  issue  a 
notice  when  El  Nino  conditions  are  no 
longer  present.  The  criteria  that  will  be 
used  are  explained  in  this  preamble, 
above.  To  accomplish  this.  NMFS  will 
conduct  a  periodic  review  of  oceanic 
conditions. 


Comment  13:  One  commenter 
proposed  that  the  lanuary  closiKe  be 
replac  ed  with  a  closure  of  lune.  July  and 
.August  1  through  14  and  that  the 
northern  boundary  of  the  closed  area  be 
moved  to  32^5'  N  and  the  western 
boundar\-  be  moved  to  119°30'  W. 

Response:  NMFS  is  considering 
adjusting  the  management  regime 
according  to  this  proposal  although  the 
analvsis  has  not  been  completed. 
However,  preliminary  analysis  on  this 
recommendation  is  discussed  elsewhere 
in  the  Supplementar\-  Information 
section  of  this  interim  final  rule.  Moving 
the  northern  and  western  boundaries  of 
the  area  closure  is  discussed  under 
comment  5. 

Comment  14:  One  commenter 
indicated  that  NMFS  incorrectly 
calculated  the  effectiveness  of  the  time 
and  area  closure  in  the  BO  because 
NMFS  mistakenly  included  two 
loggerhead  turtles  inside  the  time  and 
area  closure  when  they  were  actually 
taken  outside  of  the  time  and  area 
closure.  As  a  result,  the  percent 
reduction  in  loggerhead  interactions 
with  the  time  and  area  closure  is 
reduced  from  65  percent  to  53  percent. 

Response:  NMFS  agrees  that  there 
were  two  loggerhead  turtles  mistakenly 
reported  inside  the  time  and  area 
closure  and  the  correct  percent 
reduction  of  the  time  and  area  closure 
is  53  percent. 

Pac  ific  Offshore  Cetacean  Take 
Reduction  Team  Recommendations 

Comnwnt  15:  The  TRT  recommended 
that  NMFS  implement  a  time  and  area 
closure  during  the  months  of  June.  July, 
and  August  instead  of  August  15 
through  August  31.  and  January  1 
through  January  31.  This 
recommendation  was  based  on  the 
number  of  loggerhead  turtle  interactions 
that  have  occurred  during  these  months, 
the  limited  fishing  effort  during  this 
time  period,  and  the  apparent  higher 
entanglement  rate. 

Response:  NMFS  is  considering  this 
alternative.  The  preliminary  analysis  is 
discussed  elswhere  in  the 
Supplementary  Information  section  of 
this  interim  final  rule. 

Comment  16:  The  TRT  recommended 
that  NMFS  more  clearly  define  what 
constitutes  El  Nino  conditions  that 
trigger  loggerhead  restrictions. 
Specifically,  the  TRT  recommended  that 
NMFS  determine  if  there  are  specific 
local  conditions  or  a  particular  strength 
of  an  El  Nino  that  correlate  with  an 
increased  take  of  loggerhead  turtles  in 
the  fishery. 

Response:  The  criteria  NMFS  is  using 
to  determine  El  Nino  conditions  are 
explained  in  this  interim  final  rule  (see 
above). 


Comment  1 7:  The  TRT  recommended 
that  research  be  conducted  on  the 
movement  patterns  of  loggerhead  sea 
turtles  off  southern  California  during  El 
Nino  years  and  their  habitat  preferences 
(including  water  temperature  and  prey). 
This  information  should  also  be  factored 
into  future  agency  decisions  regarding 
measures  for  reducing  mortality  and 
entanglement  of  loggerhead  tiulles. 

Response:  NMFS  equipped  five 
loggerhead  turtles  off  Baja  California 
with  satellite  transmitter  tags  that 
provide  location  and  dive  data.  In 
addition.  NMFS  intends  to  continue 
tagging  loggerhead  turtles  off  Baja 
California  in  subsequent  years.  These 
data  will  be  used  in  future  agency 
decisions. 

Comment  18:  If  NMFS  does  not  accept 
the  TRT's  recommendation  to  replace 
the  January  closure  with  a  closure  from 
June.  July,  and  August  1  to  August  14. 
the  TRT  recommends  that  the  northern 
limit  of  the  loggerhead  closure  area  be 
shifted  from  Point  Conception  to  33°N. 
If  a  loggerhead  entanglement  occurs 
north  of  33°N  in  the  CA/OR  drift  gilhiet 
fishery  in  an  El  Nino  year,  the  closure 
area  would  revert  to  Point  Conception 
for  that  January  and  August  and  for  that 
period  of  subsequent  El  Nino  years. 

Response:  See  response  to  comment  4. 

The  regulatory  text  of  this  interim 
final  rule  is  identical  to  the  regulatory 
text  of  the  proposed  rule  (67  FR  59243, 
September  20.  2002). 

Classification 

NMFS  prepared  an  EA  (August  13, 
2001)  and  a  supplement  to  the  EA  for 
this  interim  final  rule  and  concluded 
that  these  regulations  would  have  no 
significant  impact  on  the  human 
environment.  In  addition  to  the  status 
quo  and  the  time  and  area  closures 
indentified  in  this  interim  final  rule. 
NMFS  examined  several  alternatives  for 
reducing  or  eliminating  sea  turtle 
entanglements  when  developing 
measures  to  avoid  the  incidental  take  of 
sea  turtles.  NMFS  searched  for  a  strategy' 
which  would  provide  the  most  certainty 
in  reducing  or  eliminating 
entanglements  upon  implementation. 
These  strategies  included:  (1)  reducing 
fishing  effort  through  gear 
modifications:  (2)  reducing  fishing  effort 
by  decreasing  the  number  of  vessels;  (3) 
increasing  survival  of  entangled  sea 
turtles:  (4)  implementing  gear 
modifications  to  reduce  interactions; 
and  (5)  changing  fishing  practices  such 
as  shorter  soak  times.  These  alternatives 
were  not  considered  further  because 
NMFS  could  not  be  certain  that 
singularly  or  together  they  would  result , 
in  a  significant  reduction  in  the  level  of 
take  and  mortality  of  sea  turtles. 


"H  {'». 
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riui  actions  unplouionted  by  this 
interim  final  rule  are  expected  to  impact 
approximately  81  CA/OR  drift  gillnet 
vessel  owners  and  operators, 
representing  approximately  500  fishing 
sets  annually.  For  a  description  and  a 
detailed  economic  analysis  of  the  CA/ 
OR  drift  gillnet  fishery,  readers  should 
refer  to  the  August  13.  2001.  EA 
prepared  for  this  rule  which 
incorporates  the  regulatory  flexibility 
analysis.  The  total  gross  revenue  loss  to 
the  CA/OR  drift  gillnet  fleet  resulting 
from  the  time  and  area  closures  in  this 
proposed  rule  is  expected  to  be 
$440,000  for  an  El  Nino  year.  This 
revenue  loss  to  the  fishery  is  a  worst- 
case  scenario  based  on  the  assumption 
that  none  of  the  fishing  effort  will  shift 
to  ocean  areas  that  remain  open  to 
fishing.  Loggerhead  time  and  area 
closures  during  the  month  of  January 
are  expected  to  have  the  greatest  impact 
on  the  fishery  because  the 
oceanographic  conditions  that  favor 
swordfish  during  January  are  generally 
located  along  the  coast.  In  this  scenario, 
the  reduction  in  total  gross  revenues  is 
not  expected  to  exceed  $5,400  per  vessel 
per  El  Nino  year.  This  estimate  is  based 
on  California  Department  of  Fish  and 
Game  landing  receipts  for  the  period 
between  August  15  through  August  31, 
and  January  1  through  January  31.  using 
data  from  1997  to  2000.  On  average, 
during  these  time  periods, 
approximately  $6,300  of  louvar,  $17,700 
of  mako  shark.  $20,300  of  opah. 
$345,300  of  swordfish.  and  $49,100  of 
thresher  shark  are  landed.  NMFS  did 
not  receive  comments  on  the  detailed 
economic  analysis  and  alternatives  on 
the  EA  prepared  for  this  interim  final 
rule. 

This  interim  final  rule  does  not 
contain  collection-of-information 
requirements  subject  to  the  Paperwork 
Reduction  Act. 

This  interim  final  rule  has  been 
determined  to  be  significant  for 
purposes  of  Executive  Order  12866. 

A  BO  on  the  issuance  of  a  marine 
mammal  permit  under  section 


iuudji5)(E)  of  the  MMPA  was  issued  on 
October  23.  2000.  That  BO  concluded 
that  issuance  of  a  permit  and  continued 
operation  of  the  CA/OR  drift  gillnet 
fishery  was  likely  to  jeopardize  the 
continued  existence  of  loggerhead 
turtles.  This  interim  final  rule 
implements  the  RPA  to  protect 
loggerhead  turtles.  NMFS  has 
determined  that  the  time  and  area 
closure  identified  in  the  BO  is  expected 
to  avoid  the  likelihood  of  jeopardizing 
the  continued  existence  of  the 
loggerhead  species. 

In  keeping  with  the  intent  of  the 
Executive  Order  12612  to  provide 
continuing  and  meaningful  dialogue  on 
issues  of  mutual  State  and  Federal 
interest.  NMFS  has  conferred  with  the 
Statjjs  of  California  and  Oregon 
regarding  the  implementation  of  the 
RPA.  Both  California  and  Oregon  have 
expressed  support  for  the  measures 
identified  in  the  BO  for  the  protection 
of  leatherback  and  loggerhead  sea  turtle 
species.  NMFS  intends  to  continue 
engaging  in  informal  and  formal 
contacts  with  the  States  of  California 
and  Oregon  during  the  implementation 
of  this  RPA  and  development  of  the 
Fishery  Management  Plan  for  U.S.  West 
Coast  Fisheries  for  Highly  Migratory 
Species. 

Dated:  December  16.  2002. 
Rebecca  Lent. 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  Service. 

I  isi  I.I  Suhi-'i  Is  in  "id  (  1  K  !',i!t  223 

Endangered  and  threatened  species. 
Exports.  Imports.  Marine  Mammals, 
Transportation. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  223  is  amended 
tn  rpad  as  follows- 

PART  223     THREATENED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  223 
continues  to  read  as  follows: 


Auttiuiity:  16  U.S.C.  1531-1543:  subpart  B. 
§223.12  also  issued  under  16  U.S.C.  1361  et 
seq. 

2.  In  §  223.206.  paragraph  (d)(6)  is 
revised  to  read  as  follows: 

§  223  206      Exceptions  to  prohibitions 
relating  to  sea  turtles 

* 

(d)  *  •  * 

(6)  Restrictions  applicable  to  the 
California/Oregon  drift  gillnet  fishery — 
(i)  Pacific  loggerhead  conservation  area. 
No  person  may  fish  with,  set,  or  haul 
back  drift  gillnet  gear  in  U.S.  waters  of 
the  Pacific  Ocean  south  of  34°27'  N. 
(Point  Conception,  California)  and  west 
to  120°W.  from  January  1  through 
January  31  and  from  August  15  through 
August  31  during  a  forecasted,  or 
occurring.  El  Nino  event. 

(ii)  Determination  and  notification 
concerning  an  El  Nino  event.  The 
Assistant  Administrator  will  publish  a 
notification  that  an  El  Nino  event  is 
occurring  off  of  or  is  forecast  for  the 
coast  of  southern  California  and  the 
requirement  for  time  area  closures  in  the 
Pacific  loggerhead  conservation  zone  in 
the  Federal  Register  and  will  announce 
the  notification  in  summary  form  by 
other  methods  as  the  Assistant 
Administrator  determines  are  necessary 
and  appropriate  to  provide  notice  to  the 
California/Oregon  drift  gillnet  fishery. 
The  Assistant  Administrator  will  rely  on 
information  developed  by  NOAA  offices 
which  monitor  El  Nino  events,  such  as 
NOAA's  Climate  Prediction  Center  and 
the  West  Coast  Office  of  NOAA's  Coast 
Watch  program,  and  by  the  State  of 
California,  in  order  to  determine 
whether  to  publish  such  a  notice.  The 
requirement  for  the  area  closures  from 
January  1  through  January  31  and  from 
August  15  through  August  31  will 
remain  effective  until  the  Assistant 
Administrator  issues  a  notice  that  the  El 
Nino  event  is  no  longer  occurring. 
***** 
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This  section  of  the  FEDERAL  RtGiSTER 
contairfs  notices  to  the  public  ot  the  proposed 
Issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Rati  39 

[Docket  No  2002~CE-27-AD] 

RIN  212C^-AA64 

Airworthiness  Directives:  Mitsubishi 
Heavy  Industries.  Ltd.  MU-2B  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Proposed  rule;  Withdrawal. 

SUMMARY:  This  document  withdraws  a 
n.ttue  ul  proposed  rulemaking  (NPRM) 
that  would  have  applied  to  all 
Mitsubishi  Heavy  Industries,  Ltd. 
(Mitsubishi)  MU-2B  series  airplanes. 
The  proposed  airworthiness  directive 
(AD)  would  have  superseded  AD  88- 
23-01,  which  currently  requires 
repetitively  inspecting  torque  tube  joints 
for  cracks,  and,  if  cracks  are  found, 
replacing  the  joints  on  all  Mitsubishi 
MU-2B  series  airplanes.  The  proposed 
AD  would  have  required  you  to  replace 
the  existing  joints  with  new  improved- 
design  joints  as  terminating  action  for 
the  repetitive  inspections.  The  proposed 
AD  was  the  result  of  a  recent  accident 
investigation  that  revealed  that  the 
improper  reinstallation  (following  an 
AD  88-23-01  required  repetitive 
inspection)  of  two  cotter  pins  in  the 
torque  tube  resulted  in  a  disconnect  in 
the  flap  drive  train.  Comments  received 
on  the  NPRM  suggest  that  the  accident 
was  related  to  human  error  and  AD 
action  is  not  necessary.  We  agree  that 
the  cause  of  the  accident  has  been 
traced  to  human  error,  not  to  hardware 
failure.  Therefore,  we  are  withdrawing 
the  NPRM. 

ADDRESSES:  You  may  look  at 
iniuinidUon  related  to  this  action  at 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2002-CE-27-AD,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  H4 106,  between  8  am  and  4 


p.m.,  Monday  through  Friday,  except 

holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  ail  qiiesliunh  tu, 

— For  the  airplanes  manufactured  in 
lapan  (Type  Certificate  A2PC):  Carl 
Fountain,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  3960  Paramount  Boulfevard, 
Lakewood,  California,  90712;  telephone: 
(562)  627-5222;  facsimile:  (562)  627- 
5228;  and 

— For  the  airplanes  manufactured  in 
the  United  States  (Type  Certificate 
AlOSW):  Werner  Koch,  Aerospace 
Engineer.  FAA.  Airplane  Certification 
Office.  2601  Meacham  Boulevard.  Fort 
Worth,  Texas  76193-0150;  telephone: 
(817)  222-5133;  facsimile:  (817)  222- 
5960. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Action  Has  FAA  Taken  To  Date? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  all  Mitsubishi  Heavy 
Industries.  Ltd.  (Mitsubishi)  MU-2B 
series  airplanes.  The  proposal  was 
published  in  the  Federal  Register  as  an 
NPRM  on  September  13,  2002  (67  FR 
57989).  The  NPRM  proposed  to 
supersede  AD  88-23-01  with  a  new  AD 
that  would  eliminate  the  repetitive 
inspections  by  replacing  the  existing 
joints  with  new  improved-design  joints. 

The  F^A's  policy  is,  when  feasible,  to 
require  tbe  accomplishment  of  a  design 
modification  when  it  would  eliminate 
the  need  for  repetitive  inspections. 

Was  The  Public  Invited  To  Comment? 

The  FAA  invited  interested  persons  to 
participate  in  the  making  of  this 
amendment.  We  received  63  comments 
on  the  proposed  AD.  The  comments 
reflect  the  public's  desire  to  have  FAA 
withdraw  the  proposal  and  recommend 
that  FAA  consider  additional  training 
for  the  aircraft  mechanics,  revised 
maintenance  procedures,  improved 
inspections,  and  other  related  actions. 

The  F.\.^  s  Determination 

What  Is  FAA 's  Final  Determination  On 
This  Issue? 

We  evaluated  the  following  since 
issuing  the  NPRM: 
— There  are  no  service  difficulty  reports 

indicating  cracks  in  joints  for  the 


current-design  parts  in  the  14  years 
since  the  adoption  of  AD  88-23-01; 

— The  cost  of  installing  the  improved- 
design  part  is  extremely  expensive 
(now  estimated  at  more  than  $25,000) 
and  combined  with  the  cost  of  aircraft 
downtime  and  lost  income  for  the 
installation  is  an  overwhelming 
burden  on  owners/operators; 

— Owners/operators  comment  that  the 
repetitive  inspection  process  through 
AD  88-23-01  is  working  effectively  in 
addressing  the  unsafe  condition;  and 

— The  installation  of  the  improved- 
design  part  is  time  consuming, 
difficult,  and  complex  since  there  are 
very  few  facilities  with  the  capability 
and  competency  to  successfully 
accomplish  this  complex  installation. 

Based  on  this  information,  we  have 
determined  that  AD  88-23-01  is 
effectively  addressing  the  unsafe 
condition  and  we  should  withdraw  the 
NPRM. 

Withdrawal  of  this  NPRM  does  not 
prevent  us  from  issuing  another  notice 
in  the  future,  nor  does  it  commit  us  to 
any  future  action. 

Reeulafon  Impart 

Dot's  I  nis  ,niy  iii\  uive  A  Significant  Rule 
Or  Regulatory  Action? 

Since  this  action  only  withdraws  a 
proposed  AD.  it  is  not  an  AD  and. 
therefore,  is  not  covered  under 
Executive  Order  12866,  the  Regulatory 
Plexibility  Act,  or  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  26.  1979). 

1  ist  lit  Sutifci  ts  in   14  (   !  K  I'art  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  \\  ithriraw  al 

Accordingly.  FAA  withdraws  the 
notice  of  proposed  rulemaking.  Docket 
No.  2002-CE-27-AD,  which  was 
published  in  the  Federal  Register  on 
September  13.  2002  (67  FR  57989). 

Issued  in  Kansas  City.  Missouri,  on 
December  17,  2002. 
David  R.  Showers, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc  02-32337  Filed  12-23-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No    200?   CE   4^    AD] 
RIN  2  1?a   AA64 

Airworthiness  Directives;  Socata — 
Groupe  Aerospatiale  Models  MS  892A" 
150.  MS  892E    150,  MS  893A.  MS  893E. 
MS  894A.  MS  894E.  Rallye  150T   and 
Rallye  150ST  Airplanes 

AGENCY    Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


summary:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
2002-05-04,  which  applies  to  certain 
Socata  Models  MS  892A-150,  MS  892E- 
150,  MS  893 A.  MS  893E,  MS  894 A.  MS 
894E,  Rallye  150T.  and  Rallye  150ST 
airplanes.  AD  2002-05-04  requires  you 
to  repetitively  inspect  any  engine  mount 
assembly  that  is  not  part  number  892- 
51-0-035-0  (or  FAA-approved 
equivalent  part  number)  for  cracks; 
repair  cracks  that  do  not  exceed  a 
certain  length;  and  replace  the  engine 
mount  when  the  cracks  exceed  a  certain 
length  and  cracks  are  found  on  an 
engine  mount  fhat  already  has  been 
repaired  twice.  This  proposed  AD  is  the 
result  of  the  French  airworthiness 
authority's  determination  that  airplanes 
equipped  with  an  engine  mount 
assembly  part  number  892-5 1-O-035-0 
also  display  the  unsafe  condition.  This 
proposed  AD  would  retain  the  repetitive 
inspection  and  repair  requirements  of 
AD  2002-05-04. change  the 
applicability  section,  remove  the 
terminating  action,  and  require 
replacement  of  all  part  number  892-51- 
0-035-0  engine  mount  assemblies.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  failure  of  the 
engine  mount  assembly.  Such  failure 
could  result  in  loss  of  contxol  of  the 
airplane. 

DATES:  The  Federal  Aviation 
Aiiininistration  (FAA)  must  receive  any 
comments  on  this  rule  on  or  before 
'in  :i-    n,  2003. 

ADDRESSES:  Submit  comments  to  FAA, 
(ientral  Region.  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-49-AD,  901  Locust.  Room 
506.  Kansas  City.  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket®faa.gov.  Comments 


sent  electronically  must  contain 
"Docket  No.  2002-CE-49-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from  Socata 
Groupe  Aerospatiale,  Customer  Support. 
Aerodrome  Tarbes-Ossun-Lourdes,  BP 
930-F65009  Tarbes  Cedex,  France; 
telephone:  Oil  33  5  62  41  73  00; 
facsimile:  Oil  33  5  62  41  76  54;  or  the 
Product  Support  Manager,  Socata — 
Groupe  Aerospatiale,  North  Perry 
Airport,  7501  Pembroke  Road, 
Pembroke  Pines,  Florida  33023; 
telephone:  (954)  894-1160;  facsimile: 
(954)  964-4141.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

POR  FURTHER  INFORMATION  CONTACT:   Karl 

iLnielzoauin,  AtTuspace  hngint't'r,  FAA. 
Small  Airplane  Directorate.  901  Locust. 
Room  301.  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4146;  facsimile: 
(816) 329-4090 

SUPPLEMENTARY   INFORMATION: 

Coniiiunls  lii\  itfil 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  1  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  this  proposed 
rule.  You  may  view  all  comments  we 
receive  before  and  after  the  closing  date 
of  this  proposed  rule  in  the  Rules 
Docket.  We  will  file  a  report  in  the 
Rules  Docket  that  summarizes  each 
contact  we  have  with  the  public  that 
concerns  the  substantive  parts  of  this 
proposed  AD. 


How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 

postcard.  On  th-   [      t    iri    .\  nte 
"Comments  to  Dut.Kt  t  .\u.  ^uu^-CE-49- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Dis(  ussion 

Has  FAA  Taken  Any  Action  to  This 
Point? 

Fatigue  cracks  found  on  the  engine 
mount  assemblies  of  certain  Socata 
Models  MS  892A-150.  MS  892E-150. 
MS  893A,  MS  893E.  MS  894A.  MS 
894E,  Rallye  150T,  and  Rallye  150ST 
airplanes  caused  us  to  issue  AD  2002- 
05-04     \ni.  nlment  39-12672  (67  FR 
10831,.Mau.h  11,  2002).  This  AD 
requires  the  following  on  affected 
airplane  models  and  serial  numbers  that 
are  certificated  in  any  category  and  do 
not  have  a  part  number  892-51-0-035- 
0  engine  mount  assembly  (or  FAA- 
approved  equivalent  part  number) 
installed: 

— Repetitively  inspecting  any  engine 
mount  assembly  that  is  not  part 
number  892-51-0-035-0  (or  FAA- 
approved  equivalent  part  number)  for 
cracks; 
— Repairing  cracks  that  do  not  exceed  a 

certain  length; 
— Replacing  the  engine  mount  when  the 
cracks  exceed  a  certain  length  and 
cracks  are  found  on  an  engine  mount 
that  already  has  two  repairs;  and 
— Terminating  repetitive  inspections 
after  installing  a  part  number  892-51- 
0-035-0  engine  mount  assembly,  (or 
FAA-approved  equivalent  part 
number). 

AD  2002-05-04  superseded  AD  77- 
15-06,  Amendment  39-2975,  which 
required  accomplishing  the  following: 
— Inspecting  the  engine  mount  assembly 

for  cracks  at  repetitive  intervals; 
— Repairing  any  cracks  found;  and 
— Modifying  the  brackets  on  airplanes 
with  right  angle  engine  mounts. 
AD  2002-05-04  incorporated  new 
manufacturer  service  information  to 
address  the  unsafe  condition,  added 
additional  airplane  models  to  the 
applicability;  and  changed  the  initial 
compliance  time  for  all  airplanes. 

Accomplishment  of  these  actions  is 
required  in  accordance  with  Socata 
Service  Bulletin  SB  156-71,  dated  May 
2001. 

What  Has  Happened  Since  AD  2002- 
05-04  To  Initiate  This  Action? 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
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airworthiness  authority  for  France, 
recently  notified  FAA  of  the  need  to 
change  AD  2002-05-04.  The  DGAC 
reports  that  affected  airplanes  equippfd 
u  ith  an  engine  mount  assembly  part 
number  892-51-0-035-0  are  also 
affected  by  fatigue  cracking  and  should 
be  included  in  the  applicability  section 
of  AD  2002-05-04.  Installing  part 
number  892-51-0-035-0  is  no  longer 
considered  a  terminating  action  for  thf 
repetitive  inspections  and  should  be 
removed  frnrj!  all  affected  airplanes. 

What  Action  Did  the  DGAC  Take? 

The  DGAC  classified  Socata  Ser\ice 
Bulletin  SB  156-71,  dated  May  2001,  as 
niandator\'  and  issued  French  AD  2001- 
400(A),  dated  September  19,  2001;  and 
French  AD  1978-205(A)  Rl,  dated 
September  19,  2001;  in  order  to  ensure 
the  continufd  .lirw  orlhinr'ss  nf  these 
airplaiif-  :ii  i  i ni'  >■ 

Was  This  in  Accordance  With  the 
Bilateral  Airworthiness  Agreement? 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 


Latx>r  cost 


1  workhour  x  $60  =  $60 


21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  DGAC  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  .\D 

What  Has  FAA  Decided? 

The  FAA  has  examined  the  findings 
of  the  DGAC:  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that: 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  certain  Socata  Models  MS  892A- 
150.  MS  892E-150,  MS  893A,  MS 
893E.  MS  894A,  MS  894E.  Rallye 
150T.  and  Rallye  150ST  airplanes  of 
the  same  type  design  that  are  on  the 
U.S.  regislr\'; 
— The  inspection  and  repair  actions 
specified  in  AD  2002-05-04  should 
be  accomplished  on  certain  affected 
airplanes;  and 


—AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  supersede 
AD  2002-05-04  with  a  new  AD  that 
would: 

— Retain  the  repetitive  inspection  and 
repair  requirements  of  AD  2002-05- 
04; 

— Remove  the  terminating  action; 

— Change  the  applicability  section;  and 

— Require  replacement  of  all  part 
number  892-51-0-035-0  engine 
mount  assemblies  with  an  FAA- 
approved  equivalent  part  number. 

Cost  Impart 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  81  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  each  proposed 
inspection(s): 


Parts  cost 


No  parts  required 


Total  cost  per 
airplane 


$60 


Total  cost 

on  US 

operators 


$60  X  81  =  $4,860 


We  estimate  the  following  costs  to  accomplish  any  necessary  repairs  that  would  be  required  based  on  the  results  of  the 
proposed  inspection(s).  We  have  no  way  of  determining  the  number  of  airplanes  that  may  need  such  repair: 


Labor  cost 

Parts  cost 

Total  cost 

per 
airplane 

T  \A/orkhrHir<;  x  S>60  -  SI 80 

No  parts  required  

$180 

We  estimate  the  following  costs  to  accomplish  the  proposed  replacement.  We  have  no  way  of  determining  the  number 
of  airplanes  that  may  need  such  replacement: 


Labor  cost 

Parts  cost 

Total  cost 

per 
airplane 

?n  iMnrkhour<:  x  S60  -  $1  200 

Approximately  $3,360  

$1,200  +  $3,360  =  $4,560 

What  Is  the  Difference  Between  the  Cost 
Impact  of  This  Proposed  AD  and  the 
Cost  Impact  of  AD  2002-05-O4? 

The  differenrpc  between  this 
proposed  AD  aiui  .\D  2002-05-04  are 
the  correction  to  the  applicability 
section,  removal  of  the  terminating 
action,  and  the  addition  of  replacing  all 
part  number  892-51-0-035-0  engine 
mount  assemblies.  We  have  determined 
that  this  proposed  AD  action  does 
increase  the  cost  impact  over  that 
already  required  by  AD  2002-05-04. 


Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  havf?  federalism  implications 
under  Executive  Order  13132. 


Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulator}'  Action? 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator}'  Policies  and  Procedures  (44 
FR  11034' February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


IHASHi 


Federal  K»?Kister/ Vol.  67.  No.  247 /Tuesday,  DeceniluT  24,  2mj.  '  Pu)\ 


roinist'il 


Kui 


econunuc  impact,  positive  ur  negatu  u, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADDRESSES 

List  ol  Suli|<<  I''  Hi  U  Ll-K  Part  JU 

Air  transpurtdtinii,  Aircraft.  Aviation 
safetA',  .Safety 

I  hf  Proposed  AiiuMuiiiu'iit 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  AdministratixDn 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

^39  13     [Amended] 

2.  tAA  amends  ^  39.13  by  removing 
Airworthiness  Directive  (AD)  2002-05- 
04,  Amendment  39-12672  (67  FR 
10831.  March  11.  2002),  and  by  adding 
a  new  AD  to  read  as  follows: 

Socata — Groupe  Aerospatiale:  Docket  No. 
2002-C;E-49-AD;  Supersedes  AD  2002- 
05-04,  Amendment  39-12672. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 


Model 

Serial  Nos. 

MS  893A     

All  serial  numbers 

MS  893E       

All  senal  numt)ers. 

MS  894A     

1005  through  2204 

MS  894E     

equipped  with  kit 
OPT8098  9037 
1005  throughi  2204 

Rallye  150T  

Rallye  150ST  .... 

equipped  witti  kit 
OPT8098  9037 

All  senal  numt)ers. 

Ail  serial  numbers. 

Model 


MS892A-150 
MS892E-150 


Serial  Nos. 


All  senal  numbers 
All  senal  numt>ers 


(b)  IVTio  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of 
airplanes  identiTied  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  ac-tions  specified  by  this  AD  are  intended 
to  detect  and  correct  cracks  in  the  engine 
mount  assembly.  Such  a  condition  could 
cause  the  engine  mount  assembly  to  fail, 
which  could  result  in  loss  of  control  of  the 
airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actkxis 


(1)  Replace  any  part  number  892-51-0-035-0 
engine  mount  assembly  with  an  FAA-ap- 
proved  assembly  that  is  not  part  numt)er 
892-51-0-035-0 

(2)  Inspect  the  engine  mount  assemljly  for 
cracks. 


Compiiance 


(3)  If  any  crack  Is  found  dunng  any  inspection 
required  by  paragraph  (d)(2)  of  this  AD  that 
Is  less  than  0  24  Inches  (6  mm)  in  length,  re- 
pair the  engine  mount  assembly  If  two  re- 
pairs on  the  engine  mount  have  already 
been  pertormed,  repair  in  accordance  with 
paragraph  (d)(4)  of  this  AD 

(4)  If  any  crack  is  found  dunng  any  Inspection 
required  by  this  AD  that  Is  0.24  inches  (6 
mm)  or  longer  In  length,  or  if  any  crack  is 
found  and  two  repairs  on  the  engine  mount 
have  already  t)een  pjerformed; 

(i)  Obtain  a  repair  scheme  from  the  manufac- 
turer ttirough  the  FAA  at  ttie  address  speci- 
fied In  paragraph  (g)  of  this  AD,  and 

(ii)  IrKorporate  this  repair  scheme. 

(5)  Do  not  install  on  any  airplane  engine  mount 
assembly  part  number  892-51-0-035-0. 


Within  ttie  next  50  hours  time-in-service  (TIS) 
after  the  effective  date  of  ifiis  AD. 


Initialty  inspect  at  whichever  of  the  following 
occurs  later  after  accumulating  50  hours 
TIS  after  engine  mount  assembly  installa- 
tion; within  the  next  20  hours  TIS  after  the 
effective  date  of  this  AD;  or  at  the  next  in- 
spection required  by  AD  2002-05-04. 
Repetitively  inspect  thereafter  at  intervals 
not  to  exceed  50  hours  TIS 

Pnor  to  further  flight  after  the  inspection  in 
which  the  crack  is  found. 


Procedures 


Prior  to  further  flight  after  the  inspection  in 
which  the  crack  is  found 


As  of  the  effective  date  of  this  AD 


In    accordance   with   the    applicable    mainte- 
nance manual 


In  accordance  with  the  Accomplishment  In- 
structions section  of  Socata  Service  Bulletin 
SB  156-71,  dated  May  2001, 


In  accordance  with  the  Accomplishment  In- 
structions section  of  Socata  Service  Bulletin 
SB  156-71,  dated  May  2001. 


In  accordance  with  the  repair  scheme  ob- 
tained from  Socata  Groupe  Aerospatiale, 
Customer  Support.  Aerodrome  Tartjes- 
Ossun-Lourdes,  BP  930-F65009  Tarbes 
Cedex,  France;  or  the  Product  Support 
Manager,  Socata — Groupe  Aerospatiale, 
North  Perry  Airport,  7501  Pembroke  Road, 
Pembroke  Pines,  Florida  33023  Obtain  this 
repair  scheme  through  the  FAA  at  the  ad- 
dress specified  in  paragraph  (f)  of  this  AD 

Not  applicable 


(e)  Ckin  I  comply  with  this  AD  in  any  other 
way? 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safely;  and 

(ii)  The  Manager.  Standards  Office.  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Standards  Office. 


(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  2002-05- 
04,  which  is  superseded  by  this  AD.  are  not 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Nole  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 


that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD,  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  lo  address  it. 
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(0  Where  ran  /  gpf  information  about  any 
already-appi   v »  :  ,;  :r  ru'de  methods  of 
compliance'  L.n\aM\  Kdri  Srhletzbaum, 
Aerospace  Engineer,  FA.A,  Small  Airplane 
Directorate,  901  Locust   Room  301.  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4146;  facsimile   (816)329-4090, 

Igj  What  //  /  need  to  f!y  /he  airplane  to 
another  location  to  comply  with  this  AD''  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21,197  and  21  199  of  the  Federal 
Aviation  Regulations  (14  CFR  21197  and 
21,199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD, 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD''  You  may  obtain  copies 
of  the  documents  referenced  in  this  AD  from 
Socata  Groupe  Aerospatiale,  Customer 
Support.  Aerodrome  Tarbes-Ossun-Lourdes 
BP  930— F65009  Tarbes  Cedex,  France; 
telephone:  Oil  33  5  62  41  73  00:  facsimile: 
on  33  ,5  62  41  76  54,  or  the  Produc  t  Support 
.Manager,  Socata — Groupe  Aerospatiale 
North  Perry  Airport,  7501  Pembrolce  Road 
Pembroke  Pines,  Florida  33023.  telephone 
(954)  894-1160;  facsimile;  (954)  964-414! 
You  may  examine  these  documents  at  FA,-\ 
Central  Region.  Office  of  the  Regional 
Counsel,  901  Locust.  Room  506,  Kansas  City, 
Missouri  64106, 

(i)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  .'VD 
2002-05-04,  Amendment  39-12672, 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  AD  2001-400(A),  dated  September 
19,  2001;  and  French  AD  1978-205(A)  Rl, 
dated  September  19,  2001, 

Issued  in  Kansas  City.  Missouri,  on 
December  17.  2002, 

David  R.  Showers, 

Acting  Mcinogt-r.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
'FR  Dor   02-32336  Filed  12-23-02;  8;45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No,  FAA-2002-13946;  Airspace 
Docket  No  02-ASO-29] 

Proposed  Amendment  of  Class  E5 
Airspace;  Memphis,  TN 

AGENCY:  pHdHrai  .Aviation 

,\(immistrdt!on  (FAA),  DOT, 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  Class  E5  airspace  at  Memphis. 
TN.  As  a  result  of  an  evaluation,  it  has 
been  determined  a  modification  should 
be  made  to  the  Memphis,  TN,  Class  E.5 
airspace  area  to  contain  the 
Nondirectional  Radio  Beacon  (NDB) 
Runway  (RWY)  9  .Standard  Instrument 
,\ppruach  Procedure  (SlAP)  to  Memphis 
International  .Airport  and  the  NDB  RWY' 


1 7  and  NDB— B  SIAP's  to  West 

Memphis  Municipal  Airport  Additional 
controlled  airspace  extending  upward 
from  700  feet  Abo\'e  Ground  Level 
(AGL)  IS  needed  to  contain  the  SLAP's. 

DATES:  Comments  must  be  received 
on  or  before  Ianuar\'  23,  2003 
ADDRESSES:  .Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  US  Department  of 
Transportation,  Room  Plaza  401 .  400 
Seventh  Street.  SW    Washington.  DC 
20590-0001   You  must  identifv  the 
docket  number  F.'\A-2002- 13946 
.Airspace  Docket  ,\o  02-.'\SO-29.  at  the 
beginning  of  your  comments  You  mav 
also  submit  comments  on  the  Internet  at 
http:/'dms  dot  gov.  You  may  review  the 
public  docket  containing  the  proposal, 
anv  comments  received,  and  an\  final 
disposition  in  person  in  the  Dockets 
Office  between  9am  and  5  p  m,, 
Monday  through  Fndav,  except  Federal 
holidays.  The  Docket  office  itelephone 
1-800^4  7-552  7)  in  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address, 

.\n  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
.administration.  Room  550,  1701 
Columbia  Avenue,  College  Park,  Georgia 
30337 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R  Cochran,  Manager  .Airspace 
Branch,  Air  Traffic  Division,  Federal 
.Aviation  Administration,  P  O,  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
bv  submitting  such  written  data,  views 
or  arguments  as  they  ma\  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  w'hich  the  following 
statement  is  made;  "Comments  to 
Docket  No  FAA-2002-13946/ Airspace 
Docket  No  02-ASO-29  •■  The  postcard 
Will  be  deteriiuned/time  stamped  and 


returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  A 
report  summarizing  each  substantive 
public  contact  with  FA-^  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket 

Availabilibi  ofNTRMs 

.^.n  eleftronu  ropy  of  this  document 
rna\  be  downloaded  riir    ;it^;.  :':■.> 
Internet  at  http     am^  a  •:  f  »    Kh-  ently 
published  rulemakint  ■^  >.  ..;:,►■;.:-    r.n 
also  be  at .  e,sspa  'hri  ac".  ;;■>  r  -.■'-.  ^  Web 
page  at  http     hm-v>  '  ;j  c  ^     :  '."it- 
Supenntenden;  ..>'.  '.1.  ■;  L.:rien:  ^  Web 
page  at  http     w\\-\t  access.gpo.gov/naro. 
Additionally,  any  person  may  obtain  a 
copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
,'\dministration.  Office  of  Air  Traffic 
.Airspace  Management,  Al  .\-^'Mi  800 
Independence  .Avenue,  S\^ 
Washington,  DC  20591,  or  by  calling 
12021  267-8783.  Communications  must 
identih  both  docket  numbers  for  this 
notice  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NTRM  s  should  contact  the  FAA's 
Office  of  Rulemaking.  (202)  267-9677. 
to  request  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E5  airspace  at  Memphis. 
TN.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
FAA  Order  7400, 9K.  dated  August  03. 
2002,  and  effective  September  16,  2002, 
which  is  incorporated  by  reference  in  14 
CFR  71,1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
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Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilifv  Act. 

List  ot  Suh|f<  Is  in  14  (  (  K  I'.irt  71 

Airspace,  incorporation  by  reference. 
Navigation  (Air) 

The  Proposed  Amundmeni 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A 
CLASS  B   CLASS  C   CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS    ROUTES;  AND  REPORTING 
POINTS 

1.  1  he  authority  citation  for  part  71 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g);  40103.  401 13. 
40120;  to.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp  ,  p   389 

§71.1     [Amendedj 

2,  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002.  and  effective 
September  16.  2002.  is  amended  as 
follows:  Paragraph  6005  Class  E 
Airspace  Areas  Extending  Upward  from 
700  feet  or  More  Above  the  Surface  of 
the  Earth. 


ASO  TN  E5  Memphis.  TN  jRevisedl 

Memphis  International  Airport,  TN 

Lai.  35°02'33"  N,  long.  Bg^SB'Se"  N 
Olive  Branch  Airport 

Lai.  34'58'44"  N.  long.  89''47'13"  W 
WesI  Memphis  Municipal  Airporl 

Lat.  35''08'06"  N,  long.  90''14'04"  W 
General  DeWilt  Spain  Airport 

Lai.  33"12'02''  N.  long.  90"03'14"  W 
Elvi.s  NDB 

Lat.  35"03'4r  N,  long.  90°04'18"  W 
West  Memphis  NDB 

L-jt.  35°08'02"  N.  long.  90°13'57"  W 

That  airspace  extending  upward  from  700 
feet  atxjve  the  surface  wilhin  an  8-mile  radius 
of  Memphis  International  Airport,  and  within 
4  miles  norlh  and  8  miles  south  of  the  271'" 
bearing  from  the  Elvis  NDB  extending  from 
the  8-inile  radius  lo  16  miles  west  of  the  Elvis 
NDB.  and  wilhin  a  7.5-mile  radius  of  Olive 
Branch  Airport,  and  wilhin  a  6.5-mile  radius 
of  WesI  Memphis  Municipal  Airport,  and 
wilhin  4  miles  easi  and  8  west  of  the  197" 
from  ihe  West  Memphis  NDB  extending  from 
Ihe  6.5-mile  radius  lo  16  miles  south  of  Ihe 
WesI  Memphis  NDB,  and  within  4  miles  east 
and  8  miles  west  of  the  353°  bearing  from  the 
West  Memphis  NDB  extending  from  the  6.5- 


iiule  rauiub  lu  (n  iiiiu's  nortn  ol  tlu:  ^Vtjst 
Memphis  NDB.  and  wilhin  a  6.4-mile  radius 
of  General  DeWilt  Spain  Airport:  excluding 
that  airspace  wilhin  the  Millington,  TN,  Class 
E  airspace  area. 

•  •  *  0  • 

Issued  in  College  Park.  Georgia,  on 
December  17,  2002. 
Walter  R.  Cochran, 

Acting  Manager.  Air  Traffic  Division. 

Southern  Region. 

IFR  D<)(    02-32416  Filed  12-23-02:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Pan  1 

[REG    138882-02] 
RIN  1'>4S  BB01 

Reduced  Maximum  Exclusion  of  Gain 
From  Sale  or  Exchange  of  Principal 
Residence 

agency:  Internal  Revenue  Service  (IRS), 

■  ,'■  i-iiry. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  reduced 
maximum  exclusion  available  to  certain 
taxpayers  who  sell  or  exchange  their 
principal  residence  but  who  have  not 
owned  and  used  the  property  as  their 
principal  residence  for  two  years  of  the 
preceding  five  years  or  who  have 
excluded  gain  on  a  previous  sale  or 
exchange  within  the  last  two  years.  The 
text  of  those  regulations  also  serves  as 
the  text  of  these  proposed  regulations. 
DATES:  Written  or  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  March  24,  2003. 
ADDRESSES:  Send  submissions  to: 
CC:1TA:RU  (REOl 38882-02).  room 
5226.  Internal  Revenue  Service.  POB 
7604.  Ben  Franklin  Station.  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  4  p.m. 
to:  CC:ITA:RU  (REG-1 38882-02). 
Courier's  Desk,  Internal  Revenue 
Service.  1111  Constitution  Ave.,  NW.. 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  electronic 
comments  directly  to  the  IRS  Internet 

FOR  FURTHER  INFORMATION  CONTACT; 
Concerning  the  regulations.  Sara  Paige 
Shepherd,  (202)  622-4960;  concerning 


submissions  of  comments  and/or 
requests  for  a  hearing.  LaNita  Van  Dyke, 
(202)  622-7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Ba(  kijround  and  Kxplanation  ol 
Provisions 

Temporary  regulations  in  the  Rules 
and  R«>milation  section  of  this  issue  of 
tht  federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  under 
section  121(c)  of  the  Internal  Revenue 
Code  (Code).  The  temporary  regulations 
provide  rules  for  a  reduced  maximum 
exclusion  of  gain  from  the  sale  or 
exchange  of  the  principal  residence  of  a 
taxpayer  who  is  not  entitled  to  the  full 
maximum  exclusion  under  section 
121(a)  because  the  taxp.u  -r  h.is  not 
owned  and  used  the  pr(  {  -  it\  as  the 
taxpayer's  principal  residence  for  two 
years  of  the  preceding  five  years  or  has 
excluded  gain  under  section  121  on  a 
previous  sale  or  exchange  within  the 
last  two  years.  The  text  of  those 
temporary  regulations  cdso  serves  as  the 
text  of  these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  amendments. 

Spef;ial  .Analyses 

it  h.i    '  ■  ■  II   liti'rmined  that  this  notice 
of  prop'  ■"  •!  !  lili'inakiiit;  i^  nut  a 
significant  ;.'c:ii.(ii'i\    f  u^w  a-  :i"!iiii'<i 
in  Executui  i.Jnlt)!  lJHt)t).  1  iuMelurf,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  (lt'tt'rinint'<i  that  st^ction 
553(h)  of  the  Adiiuiustrativf  Proc  odiire 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  it  is  hereby 
certified  that  these  regulations  will  not 
have  a  significant  economic;  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  the  regulations  do  not  impose  a 
collection  of  information  and  apply  only 
to  individuals.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.  S.  C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7508(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
imp;irf  nn  small  business 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  or  electronic  comments 
that  are  submitted  timely  to  the  IRS.  The 
IRS  and  Treasury  Department 
specifically  request  comments  on  the 
clarity  of  the  proposed  rules  and  how 
they  may  be  made  easier  to  understand. 


Federal  Register    Vol,  67,  No    247    Tuesday.  December  24    2002  /  Proposed  Rules 


■8399 


.Ml  comments  will  be  available  for 
fuiblu  inspection  and  copying  A  public 
hearing  rnav  be  scheduled  if  requested 
by  any  person  that  tinielv  submits 
written  comments   If  a  publu  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
[ilace  for  the  public  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Sara  Paige  Shepherd. 
Office  of  Associate  Clhief  Counsel 
(Income  Tax  and  Accounting)  However, 
other  personnel  from  the  IRS  and  the 
Treasury  Department  participated  in  the 
development  of  the  regulations. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

.^LKjrdingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  as  follows: 

Aulhority:  26  U.S.C.  7805  *    '    * 

Par.  2.  In  §  1.121-3,  paragraphs  (b) 
through  (f).  (h),  (k),  and  (1)  are  revised 
to  read  as  follows: 

§  1  121-3     Reduced  maximum  exclusion  for 
taxpayers  failing  to  meet  certain 
requirements. 

I  he  text  of  proposed  paragraphs  (b) 
through  if),  (h),  (k).  and  (l)of  ^1.121- 
3  is  the  same  as  the  text  of  paragraphs 
(b)  through  (f).  (h).  (k),  and  (Ij  of 
§  1.121-3T  published  elsewhere  in  this 
issue  of  the  Federal  Register  1 

Robert  E.  Wenzei. 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  02-32279  Filed  12-23-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[IB  Docket  No  00-248;  FCC  02-257] 

Streamlining  and  Other  Revisions  of 
the  Commission's  Rules  Governing  the 
Licensing  of,  and  Spectrum  Usage  by. 
Satellite  Network  Earth  Stations  and 
Space  Stations 

AGENCY:  Federal  Communications 

r',(ininiission. 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  document  the 
Commission  invites  comments  on 


revising  part  25  of  the  Commission's 
rules  to  increase  the  number  of  earth 
station  applications  that  can  be 
processed  routinely  or,  in  the 
alternative,  to  streamline  the  processing 
of  earth  station  applications.  The 
Commission's  intent  is  to  expedite  the 
processing  of  earth  station  applications, 
thereby  accelerating  the  provision  of 
service  to  the  public. 
DATES:  Comments  are  due  on  or  before 
March  10.  2003,  and  reply  comment'- 
are  due  on  or  before  .-Xpnl  H    2003 
FOR  FURTHER  INFORMATION  CONTACT; 
Steven  Spaeth  at  (202)  418-1539. 
Internet;  sspaeth<afcc.go\ .  International 
Bureau.  Federal  Ccunmunications 
Commission.  Washington.  DC  20554. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  further 
notice  of  proposed  rulemaking  in  IB 
Docket  No  00-248,  FCC  02-257. 
adopted  September  16,  2002,  and 
released  on  September  26,  2002.  The 
complete  text  of  this  FNPRM  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room).  445  12th 
Street,  SW..  Washington.  DC  20554.  and 
also  mav  be  purchased  from  the 
Commissions  copy  duplicating 
contractor  is  Qualex  International, 
Portals  II,  445  12th  Street,  SW.,  Room 
CY-B402.  Washington.  DC  20554. 

Summar>'  of  the  Further  Notice  of 
Proposed  Rulemaking 

In  this  further  notice  of  proposed 
rulemaking  (FNPRM)  the  Commission 
recognized  several  benefits  to 
streamlining  its  re\iew  of  smaller-than- 
routine  earth  station  applications.  First, 
it  noted  that  technological 
improvements  have  enabled  satellite 
communications  systems  to  maintain 
ser\ice  performance  while  decreasing 
the  aperture  of  the  earth  station 
antennas  used  to  deliver  satellite 
services  to  end  users.  Those 
technological  improvements  benefit  end 
users  because  smaller  antennas  are  less 
expensive  to  manufacture,  and  it  is 
easier  to  find  suitable  locations  to  install 
smaller  antennas.  As  a  result,  expediting 
the  processing  of  applications  for 
smaller-than-routine  earth  station 
antennas  should  expedite  the  provision 
of  useful  satellite  services  to  the  public, 
including  the  provision  of  Internet 
ser\ices  to  rural  areas. 

The  (Commission  did  not  anticipate 
that  adoption  of  its  proposals  for 
streamlining  its  review  of  smaller-than- 
routine  earth  station  antennas  would 
have  anv  negative  effect  on  terrestrial 
wireless  operations  in  frequency  bands 
that  are  shared  with  Fixed-Satellite 
Service  (FSS)  operations.  The. 


Commission  noted  that  none  of  its 
proposals  would  affect  the  procedures 
for  coordinating  terrestrial  wireless 
operations  with  FSS  operations  in 
shared  bands.  The  Commission  further 
observed  that  adoption  of  the  proposals 
in  the  NPRM,  66  FR  1283,  January  8, 
2001,  would  not  affect  the  contours  of 
any  FSS  earth  station  operating  in  bands 
shared  with  the  Fixed  Service.  In  other 
words,  none  of  the  proposals  in  the 
NPRM  increase  the  risk  of  harmful 
interference  to  terrestrial  wireless 
services.  The  Commission  explicitly 
invited  comments  from  any  terrestrial 
wireless  operator  who  believes  its 
operations  might  be  affected  in  some 
way  by  any  of  the  proposals  in  the 
NPRM.  No  terrestrial  wireless  operator 
submitted  any  comments  in  response  to 
the  NPRM. 

Conclusion 

Accordingly,  in  the  FNPRM  the 
Commission  proposes  to  reduce  the 
minimum  antenna  size  for  routine 
processing  of  C-band  earth  stations  to 
3.7  meters.  The  Commission  also 
proposes  to  begin  the  antenna  gain 
envelope  at  3°  off-axis  outside  the  GSO 
orbital  plane  for  Ku-band  earth  stations, 
and  to  increase  the  antenna  gain  pattern 
limits  in  the  backlobe  for  Ku-band  earth 
stations,  and  for  Ka-band  earth  stations 
operating  in  frequency  bands  that  are 
not  shared  with  terrestrial  wireless 
operations.  The  Commission  also  invites 
comment  on  proposal  for  addressing 
earth  station  pointing  error  concerns. 
The  Commission  also  solicit  comment 
on  several  Satellite  Industr>'  Association 
(SIA)  proposals  for  which  the  record  in 
this  proceeding  is  not  yet  fully 
developed.  In  its  ex  parte  statements. 
SIA  proposes  several  new  and  revised 
rules.  Many  of  those  proposals  were  also 
raised  in  the  original  record  in  this 
proceeding,  and  that  record  is  sufficient 
to  enable  us  to  act  on  those  issues.  The 
Commission  had  decided  not  to  act  on 
any  of  SIA's  proposals  at  this  time, 
however,  until  we  can  consider  all  of 
SIA's  proposals  together. 

Paperwork  Reduction  Act 

This  Further  NPRM  contains 
proposed  information  collections.  As 
part  of  its  continuing  effort  to  reduce 
paperwork  burdens,  we  invite  the 
general  public  and  the  Office  of 
Management  and  Budget  (OMB)  to  take 
this  opportunity  to  comment  on  the 
information  collections  contained  in 
this  Further  NPRM.  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  Further  NPRM; 
OMB  comments  are  due  by  April  8, 
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2003.  (;omments  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility:, 
(b)  the  accuracy  of  the  Commission's 
burden  estimates:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Written 
c:omments  on  the  proposed  information 
collection  requirement  should  be  filed 
with  the  Commission's  Secretary,  and  a 
copy  should  be  submitted  to  Judy  Boley 
Herman,  Federal  Communications 
Clommission.  Room  1-C804,  445  12th 
Street,  SW..  Washington,  DC  20554.  or 
via  the  Internet  to  jbHerman@fcc.gov. 
and  leanette  Thornton,  OMB  Desk 
Officer,  10236  NEOB.  725  17th  Street 
NW..  Washington  DC  20503.  or  via  the 
Internet  to  jthomto@mp.eop.gov. 

Initial  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  603. 
Members  of  the  public  may  file  written 
comments  on  the  IRFA  within  the 
deadline  for  comments  on  the  FNPRM. 
The  Commission  requested  comments 
on  the  number  and  identity  of  small 
entities  that  would  be  signiflcantly 
impacted  by  the  proposed  rule  changes 
in  this  further  notice  of  proposed 
rulemaking. 

Procedures  for  Filing  Comments  on  the 
Further  Notice  of  Proposed  Rulemaking 

Pursuant  to  §§1.415  and  1.419  of  the 
Commission's  rules.  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  March  10.  2003. 
and  reply  comments  on  or  before  April 
8.  2003.  Comments  may  be  filed  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings. 
63  FR  24121  (April  6,  1998).  Comments 
fded  through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to 
http://www.fcc.gov/e-file/ecfs.html. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  If 
multiple  docket  or  rulemaking  numbers 
appear  in  the  caption  of  this  proceeding, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name.  U.S. 
Postal  Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 


number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov.  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appear  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor. 
Vistronix,  Inc..  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue.  NE..  Suite 
110.  Washington.  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive.  Capitol  Heights.  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street. 
SW..  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary. 
Federal  Communications  Commission. 

Parties  who  choose  to  file  by  paper 
should  also  submit  their  comments  on 
diskette.  The  diskettes  should  be 
submitted  to  the  Commission's 
Secretary.  Marlene  H.  Dortch.  Office  of 
the  Secretary,  Federal  Communications 
Commission.  Portals  II.  445  12th  Street. 
SW..  Washington.  DC.  The 
Commission's  contractor.  Vistronix, 
Inc..  will  receive  hand-delivered 
diskette  filings  for  the  Commission's 
Secretary  at  236  Massachusetts  Avenue. 
NE..  Suite  110.  Washington,  DC  20002. 
The  filing  hours  at  this  location  are  8 
a.m.  to  7  p.m.  All  hand  deliveries  must 
be  held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
dispossd  of  before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Compton  Drive,  Capitol  Heights.  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 


SW.,  Washington.  UC  20554.  Ail  hlings 
must  be  addressed  to  the  Commission's 
Secretary.  Office  of  the  Secretary, 
Federal  Communications  Commission. 
Such  a  submi.ssion  should  be  on  a  3.5- 
inch  diskette  formatted  in  an  IBM 
compatible  format  using  Word  for 
Windows  or  compatible  software.  The 
diskette  should  be  accompanied  by  a 
cover  letter  and  should  be  submitted  in 
"read  only"  mode.  The  diskettes  should 
be  clearly  labeled  with  the  commenter's 
name,  the  docket  number  of  this 
proceeding,  type  of  pleading  (comment 
or  reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the'following  phrase  "Disk 
Copy — Not  an  Original."  Each  diskette 
should  contain  only  one  party's 
pleading,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor.  Qualex 
International.  Portals  II,  445  12th  Street. 
SW:.  Room  CY-B402  Washington,  DC 
20554, 

List  of  Subjerts  in  47  CFR  Part  25 

Satellite  communications. 
F>,i|.'r,)l  rdtnmiinications  Commission. 
SUirUnr  H    Dortch, 
.Sm  reJory. 
IFR  n,„    n2-.12294  Filed  12-23-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-3362    MM  Docket  No   01    291    RM- 

10301] 

Radio  Broadcasting  Services; 
Cherokee.  OK 

agency:  Federal  Communications 

tiiission. 
ACTION:  Proposed  rule;  dismissal. 

summary:  Maurice  Salsa  ("Salsa")  filed 
a  petiticjn  for  rule  making  requesting  the 
allotment  of  FM  Channel  237C2  to 
Cherokee,  Oklahoma,  as  that 
community's  first  local  aural 
transmission  service.  See  66  FR  53755, 
October  24,  2001.  Robert  Fabian 
("Fabian")  filed  a  counterproposal 
regarding  the  communities  of  Cherokee 
and  Ft.  Supply,  Oklahoma. 
Subsequently,  Salsa  and  Fabian  each 
withdrew  their  interests  in  this 
proceeding.  A  showing  of  continuing 
interest  is  required  before  a  channel  will 
be  allotted  to  a  community.  Further, 
Commission  policy  refrains  from 
making  an  allotment  in  the  absence  of 
an  expression  of  interest.  Therefore, 
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since  we  have  no  continuing  interest  by 
either  party,  we  dismiss  Salsa  s  petition 
regarding  Cherokee.  Oklahoma,  and 
grant  Fabian's  request  to  withdraw  his 
counterproposal. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  M>'(iid  Huredu.  ^202)  418- 
2180." 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  ol  the  (.oinimssioii's  Report 
and  Order.  MM  Docket  No.  01-291. 
adopted  December  4.  2002,  and  released 
December  9.  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  (Room  CY-A257), 
445  Twelfth  Street.  SW..  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  Qualtex 
International.  Portals  II.  445  12th  Street. 
SW..  Room  CY-B402.  Washington.  DC 
20554,  telephone  (202)  863-2893. 

Federal  Communications  Commission. 

)ohn  A.  Karousos, 

Assistant  Chief.  Audio  Division,  Media 

Bureau. 

|FR  D()(    02-32291  Filed  12-23-02;  8:45  am] 

BIUJNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-3361 ;  MB  Docket  No.  02-376.  RM- 

10617] 

Radio  Broadcasting  Services;  Sells,  AZ 

AGENCY:  Federal  Communications 

Commission, 

ACTION:  Proposed  rule. 

SUMMARY:  .^t  the  request  of  Rural  Pima 
Broadcasting,  this  document  proposes 
the  allotment  of  Channel  285A  at  Sells, 
Arizona,  as  the  community's  first  local 
aural  transmission  service  at  a  site  9.3 
kilometers  (5.8  miles)  south  of  the 
community  at  coordinates  31-^9-44  NL 
and  n  1-53-28  WL. 
DATES:  Comments  must  be  filed  on  or 
before  January  30,  2003,  and  reply 
comments  must  be  filed  on  or  before 
Februar\  14,  2003. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  ser\'e  the 
petitioners  as  follows:  Scott  Cinnamon. 
Esq.,  Law  Offices  of  Scott  Cinnamon. 
PC,  1090  Vermont  Ave..  NW.,  Suite  800, 
C144    WashinKton.  DC  2()nnn 
FOR  FURTHER  INFORMATION  CONTACT: 
Victon.i  M   Ml  (.aulc\,  .Media  Bureau. 
(202)418-2180. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
s\nopsis  ui  thr  ( .iiniinission's  Notice  oi 
Proposed  Rule  Making,  MB  Docket  No. 
02-376,  adopted  December  4,  2002,  and 
released,  December  9.  2002.  The  full 
text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  at  the  FCC 
Reference  Information  Center.  Portals  II. 
445  12th  Street.  SW..  Room  CY-A257. 
Washington.  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor. 
(juale.x  International.  Portals  II,  445 
12th  Street.  SW  ,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893.  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

The  Provisions  of  the  Regulator^' 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1  420 

List  of  Subjects  in  47  CFR  Pari  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Sells,  Chaimel  285A. 

Federal  Communications  Commission. 
lohn  A    Karousos. 

Assistant  Chief.  Audio  Division  Media 

Bureau. 

|FR  Doc,  02-32292  Filed  12-23-02;  8:45  am) 

BILLING  CODE  6'^2-C'    P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-3360.  MB  DocKei  No.  02-374.  RM- 
10598] 

Radio  Broadcasting  Services    Douglas 
AZ.  Santa  Clara.  NM  and  Tombstone. 
AZ 

AGENCY;  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
(    li.;.;.  nts  on  a  petition  for  rule  making 
filed  on  behalf  of  Cochise  Broadcasting 
LLC.  licensee  of  Station  KCDQ.  Channel 
237A.  Douglas,  Arizona,  requesting  the 
substitution  of  Channel  237C  for 
Channel  237A.  the  reallotment  of 
Channel  237C  to  Tombstone.  Arizona, 
and  modification  of  its  authorization 
accordingly.  Additionally,  to 
accommodate  the  requested  allotment  of 
Channel  237C  to  Tombstone,  Cochise 
Broadcasting  LLC  requests  the 
substitution  of  Channel  236C1  for 
Channel  237C1  at  Santa  Clara,  New 
Mexico,  and  modification  of  the  license 
for  Station  KNUW(FM)  at  its  current 
transmitter  site.  An  Order  to  Show 
Cause  is  issued  to  Mel-Mike  Enterprises, 
Inc.,  licensee  of  Station  KNUW(FM).  as 
requested. 

The  petitioner's  modification 
proposal  complies  with  the  provisions 
of  section  1.420(i)  of  the  Commission's 
Rules  and  therefore,  we  will  not  accept 
competing  expressions  of  interest  in  the 
use  of  Channel  237C  at  Tombstone. 
Arizona.  Coordinates  used  for  Charmel 
237C  at  Tombstone  are  31-49-00  NL 
and  110-05-30  WL.  Coordinates  used 
for  proposed  Channel  236C1  at  Santa 
Clara.  New  Mexico,  are  those  at  the 
currently  licensed  site  for  Station 
KNUW(FM)  at  32-51^7  NL  and  108- 
14-28  WL. 

DATES:  Comments  must  be  filed  on  or 
before  )anuar)'  30.  2003.  and  reply 
comments  on  or  before  February  14. 
200'^ 

ADDRESSES:  Secretary',  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  ser\'e  the 
petitioner's  counsel,  as  follows:  Mark  N. 
Lipp,  Esq..  Shook,  Hardy  &  Bacon.  600 
14th  Street,  NW.,  Suite  800, 
WashinEton.  DC  20005 
FOR  FURTHER  INFORMATIOK  COS'ACT: 
Nancy  joyner.  Media  Bureau,  12U2)  418- 
2180. 

SUPPLEMENTARV  INFORMATION:  This  is  a 
synopsis  oi  the  Commission  s  Notice  of 
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Proposed  Rule  Making.  MB  UucKet  No. 
02-365.  adopted  December  4,  2002,  and 
released  December  9.  2002.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
II.  445  Twelfth  Street,  SW.,  Room  CY- 
A257.  Washington.  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  Qualtex  International, 
Portals  II,  445  12th  Street,  SW.,  Room 
CY-B402,  Washington.  DC  20554. 
telephone  (202)  863-2893.  facsimile 
202-863-2898.  or  via  e-mail 
qualtexint®aol.com . 

The  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1  41. Sand  1  420 

List  oi  Subifits  III  47  (IK  I'.irt  7  t 
Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73     RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  §§  154.  303.  334  and 
336. 

§73.202     [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  Channel  237A  at  Douglas, 
and  by  adding  Tombstone.  Channel 
237C. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  removing  Channel  237C1  at 
Santa  Clara,  and  adding  Channel  236C1. 

Federal  Communications  Commission. 
|ohn  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Media 

Bureau. 

|FR  Do<;.  02-32293  Filed  12-23-02;  8:45  am| 

BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

;DA02    3216    MB  Docket  No   02-368,  RM- 
10610    MB  Docket  No   02    369   RM    10611 
MB  Docket  No   02    370    RM    10612] 

Radio  Broadcasting  Services: 
Lockney.  TX    Quitaque.  TX;  and 
Turkey   TX 

agency:  hederal  Communications 

Commission. 

action:  Proposed  rule. 


suMMABv    This  document  proposes 
cnanges  in  the  FM  Table  of  Allotments 
in  Lockney.  TX.  Quitaque,  TX.  and 
Turkey.  TX.  The  Commission  requests 
comment  on  a  petition  filed  by  Linda 
Crawford  proposing  the  allotment  of 
Channel  271C3  to  Lockney.  Texas,  as 
Lockney 's  first  local  aural  broadcast 
service.  Channel  271C3  can  be  allotted 
to  Lockney  in  compliance  with  the 
Commissions  minimum  distance 
separation  requirements  with  a  site 
restriction  of  4.8  km  (3.0  miles) 
southeast  of  Lockney  at  reference 
coordinates  of  34-05-27  North  Latitude 
and  101-24-24  West  Longitude.  The 
proposed  allotment  is  mutually- 
exclusive  with  the  proposal  to  add 
Channel  272A  at  Quitaque.  Texas  (MB 
Docket  No.  02-369.  KM    10611).  See 
SUPPLEMENTARY  INFORMATION  infra. 
DATES:  (  (iiiim''iit.s  imi^t  !)»•  filed  on  or 
before  January  30,  2003.  and  reply 
comments  on  or  before  February  14. 
2003 

ADDRESSES:  Federal  Communications 
(.ununission.  Washington.  DC  20554.  hi 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners  as  follows:  Linda  Crawford. 
3500  Maple  Avenue.  #1320.  Dallas.  TX 
75219;  and  Maurice  Salsa.  5615 
Evergreen  Valley  Drive,  Kingwood,  TX 
75345. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Uupuiit.  Mi'Uia  bureau  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  thi;  ( .nnuu  ism  mi's  Notice  of 
Fhroposed  Rule  Making.  MB  Docket  Nos. 
02-368.  02-369.  and  02-370;  adopted 
December  4.  2002,  and  released 
December  9,  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  (Room  CY-A257). 
445  12th  Street,  SW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II.  445  12th  Street. 


SW..  Room  CY-B402.  Washington,  DC 
20554.  telephone  (202) 863-2893. 

The  Commission  requests  comment 
on  a  petition  filed  by  Maurice  Salsa 
proposing  the  allotment  of  Channel 
272A  at  Quitaque.  Texas,  as  the 
community's  first  local  aural 
transmission  service.  Channel  272A  can 
be  allotted  to  Quitaque  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  14.2  km  (8.8  miles) 
northeast  of  Quitaque.  The  coordinates 
for  Channel  259C2  at  Quitaque  would 
be  34-25-51  North  Latitude  and  100- 
55-25  West  Longitude.  The  proposed 
allotment  is  mutually-exclusive  with 
both  the  proposal  to  add  Channel  271 C3 
at  Lockney,  Texas  (MB  Docket  No.  02- 
368.  RM-10610)  and  the  proposal  to  add 
Channel  269A  at  Turkey.  Texas  (MB 
Docket  No.  02-370.  RM-10612). 

The  Commission  further  requests 
comment  on  a  petition  filed  by  Linda 
Crawford  proposing  the  allotment  of 
Channel  269A  at  Turkey.  Texas,  as  the 
community's  first  local  aural 
transmission  service.  (A  rulemaking  is 
pending  in  another  proceeding  to 
consider  allocation  of  Channel  239A  as 
a  first  FM  transmission  service.) 
Channel  269A  can  be  allotted  to  Turkey 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
14.5  km  (9.0  miles)  southwest  of 
Turkey.  The  coordinates  for  Channel 
253 A  at  Rule  are  34-17-32  North 
Latitude  and  100-59-52  West 
Longitude.  The  proposed  allotment  is 
mutually-exclusive  with  the  proposal  to 
add  Channel  272A  at  Quitaque.  "Texas 
(MB  Docket  No.  02-369.  RM-10611). 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1420. 

list  of  Subie(  ts  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

For  the  reasons  discussed  in  tho 
preamble,  the  Federal  Coniinunu  ations 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 
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PART  73— RADIO  BROADCAST 
SERVICES 

l.The  auttionty  citation  for  Part  73 
continues  to  read  as  follows: 

Authorifv:  -I"  ! '  S.C.  154.  303.  334  and  336. 

§73  202     [Amended] 

_   .S,M  111,11  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Lockney.  Channel  271C3. 
Quitaque.  Channel  272A.  and  Turkey. 
Channel 269A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

IFR  Doc   02-32289  Filed  12-23-02;  8:45  am] 

BILLING  CODE  6712-01 -P 


DEPARTMENT-OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  10 

[Docket  No.  OST-1 996-1 437] 
RIN  2105-AD22 

Privacy  Act  of  1974;  Implementation 

AGENCY:  C  Jifice  of  the  Secretary,  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  I)(  IF  proposes  to  add  three 
systems  of  records  to  the  list  of  DOT 
Privacy  Act  Systems  of  Records  that  are 
exempt  from  one  or  more  provisions  of 
the  Privacy  Act,  and  to  add  exemptions 
from  5  U.S.C.  552a(e)(l)  to  the  General 
Exemptions,  and  to  the  (k)(2)  portions  of 
the  Specific  Exemptions.  Public 
comment  is  invited. 

DATES:  Comments  are  due  February  24. 

j()(i,< 

ADDRESSES:  Comments  should  be 
addressed  to  Documentary'  Services 
Division,  Attention:  Docket  Section. 
Room  PL-401.  Docket  No.  OST-1 996- 
1437.  Department  of  Transportation. 
SVC-124.  Washington.  DC  20590.  Any 
person  wishing  acknowledgment  that 
his/her  comments  have  been  received 
should  include  a  self-addressed 
stamped  postcard.  Comments  received 
will  be  available  for  public  inspection 
and  copying  in  the  Documentary 
Services  Division,  Room  PL401, 
Department  of  Transportation  Building. 
400  Seventh  Street,  SW.,  Washington, 
DC.  from  9  a.m.  to  5  p.m.  ET  Monday 
through  Friday  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
^'vijiine  Cuates.  CJiiu.e  nl  the  C.hiei 
Information  Officer.  Department  of 
Transportation.  Washington,  DC  (202) 
366-6964. 


SUPPLEMENTARY  INFORMATION:  1 . 

Additional  exempt  systems.  It  is  DOT 
practice  to  identify'  a  Privacy  Act  system 
of  records  that  is  exempt  from  one  or 
more  provisions  of  the  Privacy  Act 
(pursuant  to  5  U.S.C.  552a(j)  or  (k))  both 
in  the  system  notice  published  in  the 
Federal  Register  for  public  comment 
and  in  an  Appendix  to  DOT's 
regulations  implementing  the  Privacy 
Act  (49  CFR  Part  10.  Appendix).  This 
amendment  proposes  exemption  from 
portions  of  the  Privacy  Act  of  three 
proposed  Transportation  Security 
Administration  (TSA)  systems,  whose 
establishment  is  currently  the  subject  of 
public  comment — 

1  The  Transportation  Security 
Enforcement  Record  System  (TSER) 
(DOT/TSA  001)  would  enable  the 
Transportation  Security  Administration 
(TSA)  to  maintain  a  civil  enforcement 
and  inspections  system  for  all  modes  of 
transportation  for  which  TSA  has 
securitv-related  duties.  This  system 
covers  mfnrmation  regarding  violations 
and  potential  violations  of  TSA  security 
regulations  (TSRs).  and  may  be  used, 
generally,  to  review,  analyze, 
investigate,  and  prosecute  violations  of 
TSRs. 

2  To  facilitate  TSA  s  performance  of 
employment  investigations  for 
transportation  workers,  as  required  by 
49  use.  114  and  44936,  a  system  is 
proposed  to  be  known  as  the 
Transportation  Workers  Emplovment 
Investigations  svstem  (TWEI)  (DOT/TSA 
002). 

3.  To  facilitate  ISA's  performance  of 
employment  investigations  for  its  own 
workers,  a  svstem  to  be  known  as  the 
Personnel  Background  Investigation 
Files  System  (PBIFS)  (DOT/TSA  004)  is 
proposed. 

To  aid  in  the  national  security  and 
law  enforcement  aspects  of  two  of  the 
proposed  systems.  TSERS  and  TWEI, 
DO'T  proposes  to  treat  them  as  it  treats 
other  law  enforcement  systems,  by 
exempting  them  from  the  following 
provisions  of  the  Privacy  Act:  (c)(3) 
(Accounting  of  Certain  Disclosures),  (d) 
(Access  to  Records),  (e)(1)  (Relevancy 
and  Necessity  of  Information),  (e)(4)(G), 
(H),  and  (I)  (Agency  Requirements),  and 
(f)  (Agency  Rules)  (1)  to  the  extent  that 
■TWEI  contains  information  properly 
classified  in  the  interest  of  national 
security,  in  accordance  with  5  U.S.C. 
552a(k)(l),  (2)  and  to  the  extent  that 
TSER  and  TWEI  contain  investigatory 
material  compiled  for  law  enforcement 
purposes,  in  accordance  with  5  U.S.C. 
552a(k)(2) 

DOT  proposes  to  exempt  the  other 
proposed  system,  PBIF,  from  the 
following  provisions  of  the  Privacy  Act: 
(c)(3)  (Accounting  of  Certain 


Disclosures,  and  (d)  (Access  to  records) 
to  the  extent  that  PBIFS  contains  (1) 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment, 
military  sen'ice.  Federal  contracts,  or 
access  to  classified  information,  but 
only  to  the  extent  that  the  disclosure  of 
such  material  would  reveal  the  identity 
of  a  confidential  source,  in  accordance 
with  5  use  552a(k)(5)  or  (2)  testing  or 
examination  material  used  solely  to 
determine  individual  qualifications  for 
appointment  or  promotion  in  the 
Federal  service,  the  disclosure  of  which 
would  compromise  the  objectivity  or 
fairness  of  Uie  testing  or  examination 
process,  in  accordance  with  5  USC 
552a(k)(6). 

2.  Addition  of  (e)(1)  exemption.  As 
can  be  seen  from  the  existing  text 
accompanying  DOT's  General 
Exemptions,  our  intention  initially  was 
to  include  (e)(1)  (Relevancy  and 
Necessity  of  Information)  among  those 
provisions  of  the  Privacy  Act  from 
which  our  generally  exempted  systems 
are  exempt.  As  we  say  in  that  text,  it  is 
often  very  difficult  in  the  early  stages  of 
a  law  enforcement  exemption  to  know 
what  information  is  relevant  and 
necessar>';  as  the  investigation 
progresses,  that  becomes  clearer,  and 
extraneous  information  is  then  culled 
from  the  appropriate  file.  To  cover  the 
early  stages  of  an  investigation, 
however,  we  need  the  (e)(1)  exemption, 
and  propose  here  to  invoke  it  for  our 
generally  exempted  record  systems. 

Similarly,  we  propose  to  invoke  the 
(e)(1)  exemption  for  those  of  our  record 
systems  exempt  pursuant  to  5  U.S.C. 
552a(k)(2),  which  has  a  strong  analogy 
to  the  (j)(2)  general  exemptions 

Analysis  of  Regulator}'  Impacts 

This  proposal  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12886.  It  is  also  not 
significant  within  the  definition  in 
DOT'S  Regulatory  Policies  and 
Procedures.  49  FR  11034  (1979).  in  part 
because  it  does  not  involve  any  change 
in  important  Departmental  policies. 
Because  the  economic  impact  should  be 
minimal,  further  regulator}'  evaluation 
is  not  necessary.  Moreover,  1  certify  that 
this  proposj]  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  the  reporting  requirements, 
themselves,  are  not  changed  and 
because  it  applies  only  to  information 
on  individuals. 

This  proposal  would  not  significantly 
affect  the  environment,  and  therefore  an 
environmental  impact  statement  is  not 
required  under  the  National 
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Envirunmentdl  Policy  Act  ut  19by.  It  has 
also  been  reviewed  under  Executive 
Order  12612.  Federalism,  and  it  has 
been  determined  that  it  dt>es  not  have 
sufficient  implications  for  federalism  to 
warrant  preparation  of  a  Federalism 
Assessment 

Collection  ul  Inturiiiddnii 

This  proposal  contains  no  collection 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.) 

Unfunded  M.inil.iirs 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  (Pub.  L. 
104-^.  109  Stat.  48).  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  regulatory 
alternatives  for  proposed  and  final  rules 
that  contain  Federal  mandates.  A 
"Federal  mandate"  is  a  new  or 
additional  enforceable  duty,  imposed  on 
any  State,  local,  or  tribal  government,  or 
the  private  .sector.  If  any  Federal 
mandate  causes  those  entities  to  spend, 
in  aggregated,  $100  million  or  more  in 
any  one  year  the  UMRA  analysis  is 
required.  This  proposal  would  not 
impose  Federal  mandates  on  any  State, 
local,  or  tribal  governments  or  the 
private  sector 

1  is!  nl  Subietl.s  in  49  CFR  Pdit  lu 

Privacy. 

In  consideration  of  the  foregoing,  DOT 
proposes  to  amend  Part  10  of  Title  49, 
Code  of  Federal  Regulations,  as  follows: 

1.  The  authority  citation  for  Part  10 
would  continue  to  read  as  follows: 

Authority:  Pub.  L.  93-579.  49  U.S.C.  322. 

2.  Appendix  to  Part  10  would  be 
amended  as  follows: 

a.  By  revising  the  introductory  text  of 
Part  I. 

b.  By  amending  Part  II. A.  by  revising 
the  introductory  text;  by  adding  new 
paragraphs  19  and  20;  by  adding  a  new 
paragraph  3.  to  the  undesignated 
paragraph  after  paragraph  20;  by 
revising  paragraph  G,  introductory  text; 
and  by  adding  new  paragraph  G.2. 

c.  By  adding  Part  II. H. 

The  revisions  and  additions  read  as 
follows: 

Appendix  to  Part  10 — Kxemptions 

Part  i.  General  Kxemptions 

Those  portions  of  the  following  systems  of 
records  thai  consist  of  (a)  information 
compiled  for  ihe  purpose  of  identifying 
individual  criminal  offenders  and  tilleged 
offenders  and  consisting  only  of  identifying 
data  and  notations  of  arrests,  (he  nature  and 
disposition  of  criminal  charges,  sentencing. 


(  oiumtTneiii   release,  and  parole  and 
probation  status:  (b)  information  compiled 
for  the  purpose  of  a  criminal  investigation, 
including  reports  of  informants  and 
investigators,  and  associated  with  an 
identifiable  individual;  or  (c)  reports 
identifiable  to  an  individual  compiled  at  any 
stage  of  the  process  of  enforcement  of  the 
criminal  laws  from  arrest  or  indictment 
through  release  from  supervision,  are  exempt 
from  all  parts  of  5  U.S.C.  552a  except 
subse<:lions  (b)  (Conditions  of  disclosure): 
(c)(1)  and  (2)  (Accounting  of  certain 
disclosures);  (e)(1)  (Relevancy  and  Necessity 
of  Information);  (e)(4)(A)  through  (F) 
(Publication  of  existence  and  character  of 
system);  (e)(6)  (Ensure  records  are  accurate, 
relevant,  timely,  and  complete  before 
disclosure  to  person  other  than  an  agency 
and  other  than  pursuant  to  a  Freedom  of 
Information  Act  request),  (7)  (Restrict 
recordkeeping  on  First  Amendment  rights). 
(9)  (Rules  of  conduct).  (10)  (Safeguards),  and 
(11)  (Routine  use  publication);  and  (i) 
(Criminal  penalties); 


Part  U.  Specific  Exemptions 

A.  The  following  systems  of  re<;ords  are 
exempt  from  subsections  (c)(3)  (Accounting 
of  Certain  Disclosures),  (d)  (Access  lo 
Records),  (e)(1)  (Relevancy  and  Necessity  of 
Information).  (e)(4)(C).  (H),  and  (I)  (Agency 
Requirements),  and  (f)  (Agency  Rules)  of  5 
use.  552a.  to  the  extent  that  they  contain 
investigatory  material  compiled  for  law 
enforcement  purposes,  in  accordance  5 
U.S.C.  552a(k)(2): 

•  •  •  •  * 

19.  Transportation  Workers  Employment 
Investigations  System  (TWEI),  LX3T/tSA  002. 
maintained  by  the  Transportation  Security 
Administration. 

20.  Transportation  Security  Enforcement 
Ret:ord  System  (TSER),  DOT/TSA  001, 
maintained  by  the  Transportation  Security 
Administration. 

These  exemptions  are  jusliFied  for  the 
following  reasons: 
***** 

3.  From  subsection  (e)(1),  because  in  the 
course  of  law  enforcement  investigations, 
information  may  occasionally  be  obtained  or 
introduced  the  accuracy  of  which  is  unclear 
or  which  is  not  strictly  relevant  or  necessary 
to  a  specific  investigation.  In  the  interests  of 
effective  enforcement  of  the  laws,  it  is 
appropriate  to  retain  all  information  that  may 
aid  in  establishing  patterns  of  unlawful 
activity. 

•  •  *         ♦  * 

C.  Those  portions  of  the  following  systems 
of  records  which  consist  of  information 
properly  classified  in  the  interest  of  national 
defense  or  foreign  policy  in  accordance  with 
5  use.  552(b)(1)  are  exempt  from  sections 
(c)(3)  (Accounting  of  Certain  Disclosures),  (d) 
(Access  lo  Records),  (e)(1)  (Relevancy  and 
Necessity  of  Information).  (e)(4)(C).  (H),  and 
(I)  (Agency  Requirements),  and  (f|  (Agency 
Rules)  of  5  U.S.C.  552a: 

•  •  •  •  * 

2.  Transportation  Workers  Employment 
Investigations  System  (TWEI).  DOT/TSA  002. 


maintained  by  the  Transportation  Security 
Administration. 

***** 

H.  Those  portions  of  the  following  systems 
of  r«:ords  consisting  of  investigatory  material 
compiled  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications  for 
Federal  civilian  employment,  military 
service.  Federal  contracts,  or  access  to 
classified  information  or  testing  or 
examination  material  used  solely  to 
determine  individual  qualifications  for 
appointment  or  promotion  in  the  Federal 
service  the  disclosure  of  which  would 
compromise  the  objectivity  or  fairness  of  the 
testing  or  examination  process,  are  exempt 
from  subse<:tions  (c)(3)  (Accounting  of 
Certain  Disclosures),  (d)  (Access  to  Records) 
of  5  U.S.C.  552a,  to  the  extent  that  disclosure 
of  such  material  would  reveal  the  identify  of 
a  source  who  provided  information  to  the 
Government  under  an  express  or,  prior  to 
September  27, 1975.  an  implied  promise  of 
confidentiality  (5  U.S.C.  552a(k)(5)  and  (6)). 

1.  Personnel  Background  Investigation 
Files  System  (PBIF).  DOT/TSA  004. 
maintained  by  the  Transf>ortation  Security 
Administration. 

The  purpose  of  these  exemptions  is  to 
prevent  disclosure  of  the  identities  of  sources 
who  provide  information  lo  the  government 
concerning  the  suitability,  eligibility,  or 
qualifications  of  individuals  for  Federal 
civilian  employment,  contracts,  access  to 
classified  information,  or  appointment  or 
promotion  in  the  armed  services,  and  who 
are  expressly  or.  prior  lo  September  27.  1975. 
impliedly  promised  confidentiality.  The 
purpose  of  these  exemptions  is  also  to 
preserve  the  value  of  these  records  as 
impartial  measurement  standards  for 
appointment  and  promotion  within  the 
Federal  service.  (5  U.S.C.  552a(k)(5)  and  (6). 

Issued  in  Washington.  [)C.  on  December  9. 
2002 

Eugene  K.  Ta>  Ini    h 
Acting  Chief  Infonnation  Officer 
IFR  Dor   02-31755  Filed  12-23-02;  8:45  ami 
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SUMMARY:  NMFS  proposes  to  amend 

n^gulations  governing  the  Atlantic 
bluefin  tuna  (BFTi  fishery  a.s  they  affect 
landing  of  BFT  in  the  Atlantic  pelagic 
longline  fishery.  The  intent  of  this 
action  is  to  minimize  dead  discards  of 
BFT  and  improve  management  of  the 
.Mlantir  pelagic  longline  fishery,  while 
complying  with  the  National  Standards 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Acx]  and  allowing 
harvest  consistent  with 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (KX.^T)  NMFS  will 
hold  public  hearings  to  receive 
comments  from  fishery  participants  and 
other  interested  members  of  the  public 
regarding  these  issues  Public  hearings 
on  this  proposed  rule  will  be  announced 
in  a  separate  Federal  Register 
document. 

DATES;  Written  comments  (jn  the 
proposed  rule  must  be  received  by  5 
p.m.  on  February  7.  2003 
ADDRESSES:  (iomments  on  the  proposed 
rule  should  be  sent  to.  and  copies  of  the 
Draft  Environmental  Assessment/ 
Regulatory  Impact  Review/Initial 
Regulatory  Flexibility  Analysis  (EA/ 
KIR  IRF.M  may  be  obtained  from  Brad 
McHale.  Highly  Migratory  Species 
Management  Division,  NMFS.  Northeast 
Regional  (Jffice,  One  Blackburn  Drive, 
(iloucester.  MA.  01930  These 
documents  are  also  available  from  the 
Highly  Migratiirv  Species  Division 
website  at  www  nmfs  noaa  gov/sfa/ 
hmspg  html  Comments  also  may  be 
sent  via  fac;siinile  (fax)  to  301-713- 
1917.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  on  the  Internet 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
McHale  or  Dianne  Stephan.  978-281- 
9260 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Atlantic  highly  migratory  species  (HMS) 
fisheries  are  managed  under  the  Fishery 
Management  Flan  fur  .Mlantic  Tunas. 
Swordfish.  and  Sharks  (HMS  FMPl 
Implementing  regulations  at  50  CP'R  part 
635  are  issued  under  the  dual  authority 
of  the  Magnuson-Stevens  Act  (codified 
at  16  use.  1801  et  st-q.)  and  the 
Atlantic  Tunas  Convention  Act  (ATCA; 
codified  at  16  U.S.C.  971  et  seq.). 
Regulations  issued  under  the  authority 
of  ATCA  carry  out  the  recommendations 
oflCCAT 

Management  of  Bluefin  Tuna 

The  first  ICCAT  management 
recommendations  for  Atlantic  BFT  were 
adopted  in  1974.  and  established  a 
minimum  size  and  limited  fishing 
mortality  to  then  recent  levels.  With  the 
passage  of  ATCA  in  1975,  the  United 


States  took  action  to  comply  with  the 

ICCAT  recommendations  and  limited 
U.S.  harvest  by  imposing  quotas  and 
size  limits  In  spite  of  the  ICCAT 
recommendations  and  U.S.  compliance 
with  these  recommendatinn'-   western 
.■\tlantic  BFT  stock  abunddni  f- 
continued  to  decline.  In  1981,  NMFS 
prohibited  the  use  of  longlines  for  a 
directed  BFT  fishery  and  implemented 
an  incidental  catch  limit  for  twc^ 
geographically  distinct  areas  where 
different  BFT  catch  limits  would  applv 
(46  FR  8012.  January  26.  1981!   After 
conducting  a  series  of  stock 
assessments,  ICCAT's  scientific  body, 
the  Standing  Committee  on  Research 
and  Statistics,  recommended  in  1981 
that  catches  from  the  western  Atlantic 
stock  be  severely  reduced  to  as  near  zero 
as  possible  to  stem  the  det:line  of  the 
stock.  Based  on  this  recommendation 
allowable  landings  of  western  .Atlantic 
bluefin  have  been  restricted  since  1982. 
,Mso  in  1982.  an  ICC.^T  consultation 
among  officials  representing  the 
governments  of  Brazil,  Canada,  lapan 
and  the  United  States  agreed,  inter  aha, 
that  there  be  no  directed  fishery  on  the 
spawning  stock  of  Atlantic  bluefin  tuna 
in  the  Gulf  of  Mexico  Domestic 
regulations  to  carry  out  the  ICCAT 
recommendations  were  implemented  in 
1982  and  1983.  which  included 
designating  authorized  gears  and  quotas 
for  the  established  fisheries 

The  U.S.  Atlantic  Pelagic  Longline 
Fishery 

The  U.S.  Atlantic  pelagu   longline 
fishery  is  a  multi-species  fishery  that 
operates  throughout  the  western 
.Atlantic  Ocean,  the  Gulf  of  Mexico,  and 
the  Caribbean  Sea.  Pelagic  longline  gear 
is  c:ompused  of  several  parts.  The 
primary  fishing  line,  or  mainline  of  the 
longline  system,  can  vary  from  five  to  40 
miles  in  length,  with  approximately  20 
lo  30  hooks  per  mile  Each  individual 
hook  is  connected  by  a  leader  to  the 
mainline  Pelagic  longime  gear  and 
fishing  method  can  be  modified  ti   target 
certain  species,  most  commonly 
swordfish  and  vellowfin  and  bigeye 
tunas  .^t  least  30  different  species  have 
been  recorded  as  caught  in  this  gear 
throughout  the  range  of  the  fishery. 
Many  of  the  non-target  species  are 
landed  and  sold  However,  some  of 
those  species  are  discarded  as  bycatch 
(dead  or  alive)  for  economic  or 
regulatory  reasons,  Bluefin  tuna  are  one 
such  incidentally  caught  species  that  are 
marketable  but  may  be  discarded  when 
required  by  regulations  on  landings 
restrictions. 


Incidental  Catch  Regulations 

Since  1977,  NMFS  has  implemented  a 
series  of  management  measures 
designed  to  regulate  the  incidental  catch 
of  BFT  in  non-directed  Atlantic 
fisheries.  In  1981.  NMFS  prohibited  the 
use  of  longlines  for  a  directed  BFT 
fishery,  implemented  incidental  catch 
limits,  and  established  northern  and 
southern  management  areas  where 
different  catch  limits  applied  (46  FR 
8012.  January  26,  1981).  Longline 
fishermen  were  restricted  to  two  BFT 
per  vessel  per  trip  in  the  southern 
region  and  two  percent  by  weight  of  all 
other  fish  on  board  in  the  northern 
region  In  1982,  ICCAT  recommended  a 
ban  on  directed  fishing  for  BFT  in  the 
Gulf  of  Mexico.  Over  the  following 
decade,  the  value  of  BFT  increased 
dramatically-  and  fishing  practices 
evolved  with  respect  to  incidental  catch 
of  BFT  In  response.  NMFS  established 
various  strategies  to  discourage  pelagic 
longline  vessels  from  developing  a 
tai^et  fishery  for  this  valuable  species 
while  allowing  for  the  retention  of 
incidentally  caught  BFT 

In  1992,  as  BFT  continued  to  be 
released  as  bycatch  in  the  longline 
fishery  and  most  of  those  fish  were 
reported  as  being  discarded  dead,  NMFS 
determined  that  existing  catch  limits  in 
the  southern  region  (up  to  two  BFT  per 
trip,  without  any  requirement  that  BFT 
be  landed  in  conjunction  with  other 
species)  were  not  effective  at  reducing 
the  incentive  to  target  BFT,  and  target 
catch  requirements  were  implemented 
(57  FR  365.  January  6.  1992)  NMFS 
required  longline  vessels  to  land, 
offload,  and  sell  at  least  2,500  lbs.  (1,136 
kg)  of  other  species  as  a  condition  for 
landing  a  maximum  of  one  BFT.  NMFS 
continued  to  evaluate  bycatch  in  the 
longline  fishery,  and,  consistent  with 
objectives  of  preventing  a  target  fishery 
while  allowing  for  retention  of 
incidental  catch,  moved  the  boundary 
line  for  the  northern  and  southern  areas 
from  36o  N.  Latitude  to  34o  N.  Latitude 
and  further  altered  the  southern  area 
target  catch  requirements  in  1994  (59  FR 
2814,  January  19,  1994). 

The  current  target  catch  requirements, 
unchanged  since  1994.  restrict  longline 
vessels  to  one  fish  per  vessel  per  trip  in 
the  southern  region  (south  of  34o  N. 
Latitude]  with  a  minimum  of  1,500  lbs. 
(680  kg)  of  other  fish  landings  from 
January  through  April,  and  3,500  lbs, 
(1,588  kg)  of  other  fish  landings  from 
May  through  December.  North  of  34o  N. 
Latitude,  BFT  landings  by  longline 
vessels  are  restricted  to  two  percent  by 
weight  of  all  other  landed  catch.  Despite 
efforts  to  alter  target  catch  requirements 
and  adjust  geographic  management 
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areas,  bycatch  ami  discards  ul  Bi-'l  by 
U.S.  pelagic  longlino  vessels  have 
continued.  Consequently,  NMFS  has 
continued  to  evaluate  management 
alternatives  to  achieve  a  balance 
between  allowing  the  retention  of  truly 
incidentally  caught  BFT  while 
preventing  a  directed  fishery  and 
reducing  discards. 

Bycatch  Reduction 

In  1999.  NMFS  published  the  HMS 
FMP  and  implementing  regulations  (64 
FR  29090.  May  28.  1999).  which 
included  a  measure  to  close  an  area  of 
ocean  off  the  Mid-Atlantic  Bight  to 
longline  fishing  during  the  month  of 
June  in  an  attempt  to  minimize  bycatch 
of  BFT  and  ensure  compliance  with 
ICCAT  recommendations.  The  HMS 
FMP  also  considered,  but  did  not 
implement,  further  modifications  to 
target  catch  requirements  because  of  the 
difficulty  in  determining  catch  levels 
and  landings  allowances  that  would 
likely  reduce  dead  discards.  The  lack  of 
correlation  between  the  level  of  target 
catch  and  bluefin  tuna  discards 
indicated  that  bluefin  tuna  catches  were 
truly  incidental.  While  an  area  closure 
was  selected  as  the  most  expedient 
means  of  reducing  dead  discards.  NMFS 
also  concluded  that  future  analyses  of 
catch  rates  may  provide  guidance  for  a 
change  in  the  target  catch  requirements. 

Since  that  time.  NMFS  has  continued 
to  evaluate  alternatives  to  achieve  a 
balance  between  minimizing  bycatch 
(i.e..  allowing  retention  of  BFT)  and 
discouraging  directed  longline  fishing 
effort  on  BFT.  Members  of  the  pelagic 
longline  industry  have  commented  that 
the  target  catch  requirements  are  overly 
restrictive,  resulting  in  excessive  dead 
discards  of  incidentally  caught  BFT. 
Consequently,  the  Longline  category 
BFT  quota  is  not  being  landed,  which 
then  results  in  additional  mortality  as 
unused  Longline  category  quota  is 
transferred  to  other  BFT  fishing 
categories. 

NMFS  analyzed  additional  data  on 
the  landing  patterns  of  longline  vessels, 
and  published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  (65  FR 
69492,  November  17.  2000).  Highly 
Migratory  Species  Advisory  Panel  (AP) 
members  discussed  the  target  catch 
requirements  at  their  meetings  in  April 
2001  and  April  2002.  and  generally 
favored  modifying  the  target  catch 
requirements  to  minimize  bycatch  of 
BFT  in  the  pelagic  longline  fishery. 
However.  AP  members  cautioned 
against  adjusting  target  catch 
requirements  in  such  a  way  that  would 
provide  an  incentive  to  target  BFT  with 
pelagic  longline  gear. 


Lvaluation  of  Kxisting  Regulations 

hi  tht:  20U1  and  2UU2  Stuck 
Assessment  and  Fishery  Evaluation 
(SAFE)  Reports,  NMFS  evaluated  the 
effectiveness  of  the  June  closed  area  in 
minimizing  discards  of  BFT.  The 
available  data,  based  on  logbooks 
submitted  by  fishermen,  indicate  a 
substantial  decline  in  BFT  bycatch 
throughout  the  year,  indicating  the 
closed  area  may  be  effective  at  reducing 
dead  discards. 

The  BFT  Longline  category  is 
allocated  8.1  percent  of  the  total  U.S. 
BFT  landings  quota.  The  Longline 
category  quota  is  split  between  northern 
and  southern  areas,  with  78.9  percent 
allocated  to  the  southern  area  and  21.1 
percent  allocated  to  the  northern  area. 

Estimates  of  dead  discards  for  2000 
fishing  year  totaled  30  metric  tons  (mt). 
In  1997  and  1998,  discards  were  higher 
proportionally  (dead  discards  to  BFT 
landed)  in  the  northern  area  compared 
to  the  southern  area  (mostly  Gulf  of 
Mexico),  but  this  relationship  changed 
in  1999  and  2000,  where  a  higher 
proportion  of  the  dead  discards  being 
reported  through  the  pelagic  logbook 
occurred  in  the  southern  area. 

NMFS  evaluated  observer  data  for 
1998-2000.  which  indicate  that  two  or 
less  BFT  were  caught  on  88  percent  of 
all  longline  trips.  In  addition,  over  this 
same  time  period,  median  values  for 
landed  catch  (not  including  BFT)  by 
pelagic  longline  vessels  were 
approximately  3.000  lbs.  (1.361  kg)  in 
the  southern  region  in  the  winter  and 
early  spring  (January  through  April)  and 
3.500  lbs.  (1.588  kg)  in  that  area  in  May 
through  December.  Median  landings  in 
the  northern  area  throughout  the  year 
were  3.800  lbs.  (1.724  kg).  Target  catch 
and  dead  discards  information  was  used 
in  developing  potential  alternatives  to 
the  current  target  catch  requirements. 

Alternatives  Considered 

In  addition  to  taking  no  action  at  this 
time.  NMFS  considered  various 
combinations  of  catch  limits  for  the 
northern  and  southern  areas  including: 
(-1)  requiring  3,500  lbs.  (1.588  kgfof 
catch  for  one  BFT  to  be  landed  in  the 
northern  area  but  no  change  to  the 
southern  area  requirements;  (2) 
requiring  3.500  lbs.  (1.588  kg)  of  catch 
for  one  BFT  to  be  landed,  and  6,000  lbs 
(2.722  kg)  of  other  catch  to  land  two 
BFT  in  the  northern  area,  but  no  change 
to  the  southern  area  requirements;  (3) 
the  same  as  (2)  for  the  northern  area,  but 
also  allowing  two  BFT  to  be  landed  on 
a  trip  with  6,000  lbs.  (2.722  kg)  of  other 
catch  in  the  southern  area;  (4)  lowering 
minimum  target  catch  requirements  in 
all  areas,  at  all  times,  to  2.000  lbs.  (907 


kg)  to  retain  one  BFT  and  6.000  lbs. 
(2.722  kg)  to  retain  two  BFT  (the 
preferred  alternative);  and  (5)  lowering 
minimum  target  catch  requirements  in 
all  areas,  at  all  times,  to  1.500  lbs.  (680 
kg)  to  retain  one  HFT  .md  f.OOO  lbs. 
(2,722  kg)  to  retain  two  BFI' 

NMFS  prefers  to  alter  the  target  catch 
requirements  for  both  geographic 
management  areas  to  redut:u  dead 
discards  of  BFT  in  all  areas.  NMFS 
therefore  does  not  prefer  alternatives 
which  take  no  action  or  do  not  affect  the 
southern  ,tna  limit.  In  addition, 
la!uinit;.s  per  trip  do  not  differ  between 
the  sdiithern  and  northern  areas  as 
much  as  they  have  in  the  past,  and 
similar  retention  limits  for  the  different 
areas  now  seem  warranted.  The 
alternative  that  would  lower  the  target 
catch  requirements  to  1,500  lbs.  (680  kg) 
in  all  areas  at  all  times  may  result  in  the 
longline  incidental  catch  quota  of  BFT 
being  filled  quickly,  which  could  lead  to 
subsequent  discarding  of  BFT.  and  is 
therefore  is  not  preferred  The  preferred 
alternative  would  require  2,0U0  lbs.  (907 
kg)  of  other  fish  landings  to  retain  one 
BFT.  and  6.000  lbs.  (2.722  kg)  of  other 
fish  landings  to  retain  two  BFT.  in  all 
areas. 

The  preferred  alternative  would 
maintain  a  boundary  line  between  the 
northern  and  southern  areas  to  account 
for  seasonal  differences  in  the  fisheries 
and  prevent  one  area  from  consuming 
all  the  incidental  longline  quota,  but 
would  move  the  boundary  line  to  an 
area  with  little  longline  fishing  activity 
nearby  and  adjust  the  longline  quota 
subdivision  to  reflect  the  change  in 
areas.  Seasonal  differences  in  bluefin 
tuna  migration  patterns  between 
northern  feeding  migrations  and 
southern  spawning  migrations  affect 
fishing  interaction  rates  and  the 
condition  of  the  fish  in  terms  of  fat 
content  and  ability  to  survive  the 
capture  experience.  Any  division  line 
should  account  for  such  seasonal 
differences  in  the  fisheries  and 
correspond  with  interaction  rates  to 
ensure  that  catches  are  incidental  and 
do  not  result  in  excess  discards.  In 
addition,  any  division  line  should  not 
be  near  an  area  where  fish  are  usually 
landed,  i.e..  it  should  be  clear  that  fish 
caught  in  a  particular  area  "will  be 
landed  in  that  area.  The  North/South 
boundary^  line  is  proposed  to  be  moved 
to  31&od'  N.  Latitude,  near  Jekyll  Island, 
Georgia,  and  the  North/South  quota 
subdivision  within  the  Longline 
category  would  be  adjusted  to  allocate 
30  percent  to  the  northern  area  and  70 
percent  to  the  southern  area. 
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Impacts  of  the  PrefBrred  Alternative 

The  preferred  alternative  would  likely 
result  in  a  reduction  in  BFT  discards  in 
all  areas,  and  would  allow  longline 
fishermen  fishing  in  the  northern  area  to 
retain  a  BFT  on  more  trips   It  would  also 
allow  more  BFT  to  be  landed  by 
fishermen  in  the  southern  area,  but  only 
if  they  retain  6.000  lbs  {2.722  kg)  of 
other  fish  species  on  a  trip  The 
preferred  alternative  is  estimated  to 
reduce  discards  of  BFT  by  longline 
vessels  bv  23  5  percent  on  a  coastwide 
basis   In  addition,  it  is  estimated  that 
the  preferred  alternative  would  allow 
longline  vessels  to  retain  an  additional 
38  mt  of  BFT  coastwide.  an  increase  of 
approximately  60  percent  from  2000 
levels  but  still  within  the  quota 
allocated  for  incidental  catch 

The  positive  economic  impacts  of  this 
alternative  are  likelv  to  be  felt  by  pelagic 
longline  fishermen  in  all  areas  Gross 
revenues  and  net  revenues  to  pelagic 
longline  vessels  would  increase  as  a 
result  of  the  increased  landings  of  BFT 
While  revenues  from  BFT  would 
increase  by  an  amount  similar  to  the 
increase  in  landings,  the  overall 
increase  in  re\enues  to  the  longline 
fishery  would  be  relatively  small  (about 
1.1  percent),  as  BFT  make  up  only  a 
small  percentage  of  longline  catch  and 
landings  However,  overall,  no  net 
increase  in  BFT  revenues  is  expected 
because  total  BFT  landings  for  all 
fishing  categories  will  not  increase.  In 
past  vears,  the  BFT  quota  not  actually 
landed  by  pelagu  longline  vessels  has 
been  transferred  to  and  landed  by 
vessels  in  other  fishing  categories  but 
total  BFT  landings  are  limited  by  the 
overall  total  allowable  catch  (TAC) 
system  through  which  the  United  States 
is  issued  annual  quotas. 

This  alternative  ma\  have  some 
positive  impacts  on  the  western  Atlantic 
BFT  stock  because  total  mortality 
should  decrease  The  preferred 
alternative  would  maintain  BFT 
landings  by  pelagic  longline  vessels 
within  the  previously  established 
Longline  category  BFT  quota.  However, 
because  discards  would  likelv  decrease, 
the  United  States  would  use  less  of  its 
dead  discard  allowance,  which  would 
have  positive  impacts  on  the  stock  as. 
per  the  ICCAT  recommendation,  half 
the  unused  portion  of  the  dead  discard 
allowance  cannot  be  earned  over  to 
future  years  and  is,  in  that  sense, 
invested  in  stock  rebuilding.  The 
preferred  alternative  would  also  likely 
reduce  the  extent  of  reallocating  unused 
longline  BFT  quota  to  other  categories. 
as  the  longline  fishery  will  likely  land 
more  of  its  quota.  Such  reallocation  is 
consistent  with  legislative  requirements 


to  allow  U.S.  fishermen  the  opportunity 

to  land  the  US.  quota,  but  has  led  to 
increased  overall  mortality  as  BFT  that 
could  not  be  landed  land  a  proportion 
were  discarded  dead)  by  pelagic 
longline  vessels  were  transferred  to  and 
landed  by  other  fishing  categories. 

Because  pelagic  longlme  fishermen 
routinely  catch  BFT  incidental  to  other 
fishing  operations,  this  alternative 
would  not  likelv  result  in  increased 
pelagic  longline  effort  and  therefore 
would  not  affect  catches  or  discards  of 
other  managed  finfish  species  or 
increased  interaction  with  protected 
species. 

Inseason  Adjustments 

Currently,  regulations  pro\  ide  the 
authority  for  NMFS  to  adjust  the  BFT 
retention  limits  in  the  .\ngling  and 
General  categories  during  the  fishing 
season  by  publishing  a  notice  in  the 
Federal  Register  and  providing  three 
days  advanced  notice  The  preferred 
alternative  would  provide  NMFS  with 
similar  authority  for  BFT  retention 
limits  in  the  Longline  category. 
Specifically.  NMFS  could  adjust  the 
BFT  retention  limits  for  pelagic  longline 
vessels  by  number  over  a  range  from 
zero  to  three  fish  per  trip  and/or  by 
weight  within  25  percent  of  the  target 
catch  requirements  (e.g.,  2,000  lbs.  to 
2.500  lbs.). 

The  purpose  of  providing  NMFS 
inseason  adjustment  authority  for  BFT 
retention  by  longline  vessels  would  be 
to  increase  the  likelihood  of  meeting  the 
management  objectives  for  the  BFT 
fishen  on  an  inseason  basis.  This 
duthorit\'  would  provide  NMFS  with  the 
additional  ability  to  achieve  a  balance 
between  allowing  the  retention  of  truly 
incidentally  caught  BFT  while 
preventing  a  directed  fishery,  reducing 
discards,  and  keeping  all  BFT  fisheries 
within  their  allocated  quotas.  This 
balance  can  be  affected  by  variation  in 
BFT  abundance  and  migration  patterns. 
Thus,  inseason  adjustment  authority 
would  enhance  NMFS'  ability  to  reduce 
discards  while  ensuring  that  landings 
are  maintained  within  the  quota. 

Classification 

This  proposed  rule  is  published  under 
the  authority  of  the  Magnuson-Stevens 
Act  and  ATCA  The  .Assistant 
Administrator  for  Fisheries.  NOAA 
(AA).  has  preliminarily  determined  that 
the  regulations  contained  in  this  rule  are 
necessar\'  to  implement  the 
recommendations  of  ICCAT  and  to 
manage  the  domestic  Atlantic  highly 
migratory  species  fisheries. 

NMFS  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
for  this  proposed  rule  and  has  requested 


comments  from  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  summary  of  the  IRFA 
follows: 

The  annual  gross  revenues  from  the 
Atlantic  pelagic  longline  fishen*'  are 
approximately  $29  million  There  are 
approximately  171  pelagic  longline  vessels 
that  are  permitted  to  retain  Atlantic  tunas 
and  swordfish,  all  of  which  are  considered 
small  entities,  and  average  annual  gross 
revenues  per  vessel  are  approximately 
Sl68,000.  The  analyses  for  the  IRFA  assume 
that  all  pelagic  longline  vessels  have  similar 
levels  of  catch  and  gross  revenues.  While  this 
may  not  be  true,  the  analyses  are  sufficient 
to  show  the  relative  impact  of  the  various 
alternatives  on  vessels.  NMFS  considered 
five  alternatives  regarding  changing  the  target 
catch  requirements  for  bluefin  tuna  retention 
by  pelagic  longline  vessels:  (1)  no  action/ 
status  quo;  (2)  adjusting  the  target  catch 
requirements  to  allow  pelagic  longline 
vessels  landing  north  of  34o  N.  latitude  to 
land  one  bluefin  tuna  per  trip,  provided  they 
also  land  3,500  lbs.  of  other  catch  from  the 
same  trip;  (3)  adjusting  the  target  catch 
requirements  to  allow  pelagic  longline 
vessels  landing  north  of  34o  N,  latitude  to 
land  one  bluefin  tuna  per  trip,  provided  they 
also  land  3,500  lbs.  of  other  catch  from  the 
same  trip,  or  two  bluefin  tuna  per  trip, 
provided  they  also  land  6,000  lbs.  of  other 
catch  from  the  same  trip;  (4)  adjusting  the 
target  catch  requirements  to  allow  pelagic 
longline  vessels  in  all  areas  to  land  one 
bluefin  tuna  per  trip,  provided  they  also  land 
3.500  lbs.  of  other  catch  from  the  same  trip, 
or  two  bluefin  tuna  per  trip,  provided  they 
also  land  6,000  lbs.  of  other  catch  from  the 
same  trip,  with  pelagic  longline  vessels 
landing  south  of  34o  N.  latitude  allowed  to 
land  their  one  bluefin  tuna  per  trip  with  only 
1,500  lbs.  of  other  fish  from  the  same  trip 
from  January  through  April;  (5)  adjusting  the 
target  catch  requirements  to  allow  pelagic 
longline  vessels  in  all  areas  and  times  to  land 
one  bluefin  tuna  per  trip,  provided  they  also 
land  2,000  lbs.  of  other  catch  from  the  same 
trip,  or  two  bluefin  tuna  per  trip,  provided 
they  also  land  6,000  lbs.  of  other  catch'from 
the  same  trip  (preferred  alternative);  and  (6) 
adjusting  the  target  catch  requirements  to 
allow  pelagic  longline  vessels  in  all  areas  and 
times  to  land  one  bluefin  tuna  per  trip, 
provided  they  also  land  1,500  lbs.  of  other 
catch  from  the  same  trip,  or  two  bluefin  tuna 
per  trip,  provided  they  also  land  6,000  lbs. 
of  other  catch  from  the  same  trip. 

NMFS  separated  out  pelagic  longline 
vessels  into  three  groups;  vessels  homeported 
in  the  northern  area  that  landed  more  than 
one  bluefin  tuna  on  an  individual  trip  during 
1998-2000:  vessels  homeported  in  the 
northern  area  that  landed  one  or  less  bluefin 
tuna  on  individual  trips  during  1998-2000; 
and  vessels  homeported  in  the  southern  area. 
Northern  area  vessels  were  separated  into 
two  groups  because  Alternative  2  would  have 
a  negative  impact  on  the  vessels  that  landed 
more  than  one  bluefin  tuna  on  a  particular 
trip,  as  it  would  only  allow  retention  of  one 
bluefin  tuna  per  trip  in  the  northern  area, 
whereas  the  status  quo  does  not  limit  the 
number  of  bluefin  tuna  so  long  as  the 
percentage  of  bluefin  tuna  did  not  exceed 
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two  percent  of  the  weight  of  the  other 
landings.  During  1998-2000,  six  vessels 
landed  more  than  one  bluefin  tuna  on 
individual  trips,  and  two  vessels  landed  two 
bluefin  tuna  twice  (total  of  eight  trips).  For 
these  analyses,  NMFS  assumed  that  these  six 
vessels  would  each  have  a  trip  in  which  they 
would  have  been  able  to  land  two  bluefin 
tuna  under  the  status  quo. 

The  change  in  annual  gross  revenues  for 
pelagic  longline  vessel  as  a  result  of  the 
various  alternatives  to  adjust  the  target  catch 
requirements  was  estimated  by  calculating 
the  difference  in  the  number  of  bluefin  tuna 
that  could  be  retained  by  the  particular  group 
of  vessels,  multiplying  that  number  of  fish  by 
the  average  weight  and  price  per  pound  for  . 
that  area  during  2000.  in  the  northern  area, 
the  average  weight  of  bluefin  tuna  landed  by 
longline  vessels  in  2000  was  456  lbs.,  and  the 
average  per  pound  was  $3.56.  for  an  estimate 
of  $2,535  per  fish.  In  the  southern  area,  the 
average  weight  of  bluefin  tuna  landed  by 
longline  vessels  in  2000  was  5.17  lbs.,  and  the 
average  price  per  pound  was  $5.31.  for  an 
estimate  of  $2,851  per  fish. 

For  Alternative  2.  vessels  in  the  northern 
area  would  land  72  bluefin  tuna.  16  more 
than  were  landed  in  2000.  Using  the  average 
weight  and  price  information  for  the  northern 
area,  the  revenues  from  the  additional  16  fish 
were  divided  among  the  102  vessels  in  the 
northern  area,  for  an  average  increase  in  gross 
revenues  of  $398.  For  the  six  vessels  that 
could  have  landed  two  bluefin  tuna  on  a  trip 
however,  these  vessels  would  lose  the 
revenues  from  the  second  bluefin  tuna, 
$2,535.  Thus,  the  change  in  gross  revenues 
for  each  of  these  six  vessels  would  be  $2,137 
(.$398  -  $2,535).  approximately  a  -1.2% 
change.  Vessels  in  the  southern  area  would 
not  experience  any  change  in  revenues  under 
this  alternative,  as  the  target  catch 
requirements  would  not  change.  The  impacts 
on  revenues  for  the  other  alternatives  were 
estimated  in  a  similar  manner.  Other  than 
Alternative  2.  no  alternative  would  have  a 
negative  impact  on  any  vessel  in  the  pelagic 
longline  fishery,  but  even  Alternative  2 
would  have  a  positive  impact  on  all  but  a  few 
vessels.  Alternatives  4.  5  (preferred 
alternative),  and  6  would  have  a  positive 
impact  on  revenues  for  vessels  in  all  areas. 
Thus,  only  one  non-preferred  alternative 
considered  would  have  negative  economic 
impacts;  all  preferred  alternatives  would 
minimize  current  negative  impacts  snch  thai 
consideration  of  significant  alternatives  to 
minimize  impacts  to  small  entities  is 
unneces.sary. 

NMFS  considered  three  alternatives 
regarding  moving  the  North/South  division 
line  and  reallo<;ating  Longline  j:ategory 
bluefin  tuna  quota  including  (1)  no  action/ 
status  quo;  (2)  moving  the  Longline  category 
North/South  division  line  to  31''00'  N. 
latitude  near  |ekyll  Island.  (Georgia,  and 
adjusting  the  Longline  c:ategory  subquolas  to 
allo<:ate  70  pert:ent  to  the  southern  area  and 
30  percent  to  the  northern  area  (preferred 
alternative);  and  (3)  eliminating  the  Longline 
category  Norlh/.South  division  line  and 
establish  one  quota  for  the  Longline  category 
for  all  areas.  Alternatives  1  and  2  should  not 
have  any  dire<;t  impact  on  small  entities, 
although  Alternative  2  should  address 


current  confusion  regarding  applicability  of 
regulations  and  could  help  prevent  negative 
impacts  on  small  entities  due  to  closures. 
Alternative  3  could  have  negative  impacts  if 
a  fishery  closure  occurred. 

NMFS  considered  three  alternatives 
regarding  providing  NMFS  with  inseason 
authority  to  modify  bluefin  tuna  retention 
limits  by  pelagic  longline  vessels  including 
(1)  no  action/status  quo;  (2)  providing  NMFS 
with  authority  to  adjust  the  bluefin  tuna 
retention  limits  for  pelagic  longline  vessels 
from  a  range  of  zero  to  three  fish  per  trip;  and 
(3)  providing  NMFS  with  authority  to  adjust 
the  bluefin  tuna  retention  limits  for  pelagic 
longline  vessels  by  number  from  a  range  of 
zero  to  three  fish  per  trip  and  by  weight 
within  25  percent  of  the  target  catch 
requirements  (preferred  alternative).  None  ot 
these  three  alternatives  should  have  any 
direct  impact  on  small  entities  because  the 
total  bluefin  tuna  quota  is  not  changed.  The 
preferred  alternative,  however,  which  would 
provide  NMFS  with  inseason  authority, 
could  help  prevent  negative  impacts  on  small 
entities  due  to  closures. 

NMFS  prepared  a  draft  EA  for  this 
proposed  rule,  and  the  AA  has 
preliminarily  concluded  that  there 
would  be  no  significant  impact  on  the 
human  environment  if  this  proposed 
rule  were  implemented.  The  EA 
presents  analyses  of  the  anticipated 
impacts  of  these  proposed  regulations 
and  the  ahematives  considered.  A  copy 
of  the  EA  and  other  analytical 
documents  prepared  for  this  proposed 
-  ■'      ■-'-  tvailable  from  NMFS  (see 

ADDRESSES). 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

On  September  7,  2000,  NMFS 
reinitiated  formal  consultation  for  all 
HMS  commercial  Fisheries  under 
section  7  of  the  Endangered  Species  Act. 
A  Biological  Opinion  (BiOp)  issued  )une 
14,  2001.  concluded  that  continued 
operation  of  the  Atlantic  pelagic 
longline  fishery  is  likely  to  jeopardize 
the  continued  existence  of  endangered 
and  threatened  sea  turtle  species  under 
NMFS  jurisdiction.  On  )uly  9,  2002  (67 
FR  45393).  NMFS  implemented  the 
reasonable  and  prudent  alternative 
required  by  the  BiOp.  None  of  the 
actions  in  this  proposed  rule  are 
expected  to  have  any  additional  impact 
on  sea  turtles  as  these  actions  are  not 
likely  to  increase  or  decrease  pelagic 
longline  effort,  nor  are  they  expected  to 
shift  effort  into  other  fishing  areas. 

!  ist  ()!  Suliii'i  ts  in  ')()  (TK  I'.irt  t.  1=) 

Fisheries,  Fishing.  Fishing  vessels. 
Foreign  relations.  Intergovernmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements.  Statistics, 
Treaties. 


Dated:  Dercmber  17.  2002. 

\\  illi.iin    !     Hciy.iitti, 

Assistant  AdiiiinLstrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  635  is  proposed 
to  be  amended  as  follows: 

PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

1.  Iti'    !    thority  citation  for  part  635 
contiiuit  s  i„  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq.;  16  U.S.C. 
1801  et  seq. 

2.  In  §  635.23,  paragraph  (f)  is  revised 
to  read  as  follows: 

§63S23     Retention  limits  tor  BFT 
*  •  •  *  * 

(f)  Longline  category.  Persons  aboard 
a  vessel  permitted  in  the  Atlantic  Tunas 
Longline  category  may  retain,  possess, 
land,  and  sell  large  medium  and  giant 
BFT  taken  incidentally  in  fishing  for 
other  species.  For  vessels  fishing  North 
or  South  of  31°00'  N.  lat.,  limits  on 
retention,  possession,  landing  and  sale 
are  as  follows: 

(1)  One  large  medium  or  giant  BFT 
per  vessel  per  trip  may  be  landed, 
provided  that  at  least  2.000  lb  (907  kg) 
of  species  other  than  BFT  are  legally 
caught,  retained,  and  offloaded  from  the 
same  trip  and  are  recorded  on  the  dealer 
weighout  slip  as  sold.  Two  large 
medium  or  giant  BFT  per  vessel  per  trip 
may  be  landed,  provided  that  at  least 
6.000  lb  (2,727  kg)  of  species  other  than 
BFT  are  legally  caught,  retained,  an  i 
offloaded  from  the  same  trip  and  are 
recorded  on  the  dealer  weighout  slip  as 
sold. 

(2)  NMFS  may  increase  or  decrease 
the  Longline  category  retention  limit  of 
large  medium  and  giant  BFT  over  a 
range  from  zero  to  a  maximum  of  three 
per  trip.  or.  for  a  given  BFT  retention 
limit,  increase  or  decrease  the  target 
catch  requirement  by  25  percent  from 
the  level  specified  in  paragraph  (f)(1)  of 
this  section.  Such  increase  or  decrease 
in  the  BFT  retention  limit  or  target  catch 
requirement  will  be  based  on  a  review 
of  dealer  reports,  observer  reports, 
vessel  logbooks,  landing  trends, 
availability  of  the  species  on  the  fishing 
grounds,  and  any  other  relevant  factors, 
and  will  consider  the  likelihood  of 
increasing  dead  discards  of  BFT  and/or 
exceeding  the  incidental  landings  quota 
established  for  the  pelagic  longline 
fishery.  Such  adjustments  may  be  made 
separately  for  vessels  fishing  North  or 
South  of  31°00'  N.  lat.  NMFS  will  adjust 
the  retention  limits  and  target  catch 
requirements  specified  in  paragraph 
(f)(1)  of  this  section  by  filing  with  the 
Office  of  the  Federal  Register  for 
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"^    In  i^  t)J5, 2  7.  paragraph  la)(3)  is 
[f.  ised  to  read  as  follows: 


§635.27     Quotas, 
(a)  *  *  * 


is  8.1  percent  of  the  overall  U.S.  BFT 
quota.  No  more  than  70.0  percent  of  the 


„>  ,        ,.  ,  .     -ri,    .  *  1       Longline  categorv  quota  may  be  caught, 

3)  Longline  categon-  quota  The  total       ^^^^^^  possessed,  or  landed  in  the 

amount  of  large  mediurri  and  giant  BFT       ^^  ^^^^^^  ^^.^,  ^  j^^ 

that  may  be  caught  in(  mentally  and 

retained,  posses'^^d    '.r  landed  bv 


.  essels  fur  vvhi 


intjlmn  category 
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Tuesday,  Dec^mbe^  24.  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ailes  Of 
proposed  mies  that  are  appltcabte  to  tf>e 
public  Notices  ot  heanngs  and  investigatKxis. 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority   filing  of 
petitions  and  appttcation  ,  ind  iqpnry 
Statements  of  organizai  ■»    f  !  t  i'w  tions  are 
examples  of  documents  appeanng  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

fDoc    No    LS  02    1  7] 

Extension  and  Revision  of  a  Currently 
Approved  Intormation  Collection 

AGEfiCY:  Agricultxiral  Marketing  Service. 

USDA. 

action:  Notice  and  request  for  comment. 

summary:  In  accordance  with  the 
I'dpeiwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request 
from  the  Office  of  Management  and 
Budget  approval  for  an  extension  of  and 
revision  to  a  currently  approved 
information  collection  "Customer 
Service  Survey  (Meat  Grading  and 
Certiflcation  Services)." 
DATES:  Comments  must  be  received  on 
,,r  hofnrp  February  24,  2003, 

ADDRESSES:  Send  a  copy  of  yoiu 
comments  to  Larry  R.  Meadows.  Chief. 
Meat  Grading  and  Certification  Branch, 
Livestock  and  Seed  Program.  AMS, 
USDA;  STOP  0248.  Room  2628-S.  1400 
Independence  Avenue.  SW., 
Washington.  DC  20250-0248. 
Comments  will  be  available  for  public 
inspection  at  the  above  address  during 
regular  business  hours.  Comments  may 
also  be  submitted  by  e-mail  to 
Larry. Meadows®usda. gov  or  by 
facsimile  at  202-690-4119.  All 
comments  should  reference  the  docket 
number  (LS-02-17).  the  date,  and  the 
page  number  of  this  issue  of  the  Federal 
Register  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  aporova! 

SUPPLEMENTARY  INFORMATION 

Titlt;:  Customer  Service  Survey  (Meat 
Grading  and  Certification  Services). 

OMB  Number:  0581-0193. 

Expiration  Date  of  Approval:  June  30. 
2003. 


Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  customer  service  survov 
is  being  conducted  to  evaluate  how  well 
we  are  meeting  our  customer's 
expectations.  "The  information  obtained 
will  be  used  to  manage  the  program  in 
providing  cost  effective,  quality  services 
expected  by  our  customers. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  nf  infnrmatinn 
is  estimated  to  average  ii  uh  it i  hours  per 
response. 

Respondents:  Producers  and  owners 
of  meat  establishments. 

Estimated  Number  of  Respondents: 
450  respondents. 

Estimated  Number  of  Responses  per 
Respondent:  1 . 

Estimated  Total  Annual  Burden  on 
Respondents:  37.35  hours. 

Comments  are  invited  on:  (1)  Whether 
the  projjosed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infinii.ition 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  R.  Meadows.  Chief.  M*-  it  (  .rading 
and  Certification  Branch,  telephune 
202-720-1246.  facsimile  202-690-4119. 
or  e-mail  at  Lany.Meadows@usda.gov. 

Dated:  December  16.  2002. 
A.J.  Yates. 

Administrator.  Agricultural  Marketing 

Service. 

|FR  D(x:  02-32307  Filed  12-23-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricutturai  Research  Service 

National  Agricultural  Library:  Notice  of 
Intent  To  Seek  Approval  To  Collect 
Information 

AGENCY:  .^k^rl^ultural  Research  Service, 

U.SDA 

actkdn:  Notice  and  request  for 

t  iiiiunents. 

summary:  In  accordance  with  the 
i  If  .[a  irk  Reduction  Act  of  1995  (Pub. 
L   104    H'  nid  nffii  e  of  Management 
and  Hiulu-''    i  'MH-  regulations  at  5  CFR 
Part  1320   t>o  FH  -44'i78.  August  29. 
1995).  this  ridlu  e  announces  the 
National  Atirw  ultural  Library's  intent  to 
request  a}  ipnv  >'.  i-  •    i  ru-w  information 
coUectiuii  iriiii!  lUf  I  >'<  hiiK.dl  Services 
Division  to  ohtaui  MiL'^k^estions  for 
additions/cha!a:>-  !-   ihe  N,^L 
Agricultural  !  h-s.iurus 
DATES:  I  Miiiments  on  thi'-  notice  must  be 
received  by  February  27.  J(K):<  to  be 
assured  of  consideration 
ADDRESSES:  Address  all  comments 
( (initMiiint;  this  notice  to  Lori  Finch. 
Thesaurus  Specialist,  10301  Baltimore 
Ave    K.H.ii.  oil    Beltsville.  MD  20705. 
Subiiut  electronic  comments  to 
lfinch@nal.  usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
finch,  Thesduriib  .Spei  uili.st.  Phune: 
301-504-€853; Fax:  301-504-5213. 
SUPPLEMENTARY  INFORMATION: 

1  iti'.'.  huggesiiuns  Jul  Ltianges  to  NAL 
Agricultural  Thesaurus  Form. 

OMB  Number:  Not  vet  assigned. 

Expiration  Date:  N/A. 

Type  of  Request:  Approval  for  new 
data  collection. 

Abstract:  The  collection  of 
suggestions  for  changes  to  the  NAL 
Agricultural  Thesaurus  will  provide 
Web  site  users  with  the  opportunity  to 
suggest  the  addition  of  new  terminology 
of  interest  to  them.  The  Thesaurus  Staff 
will  review  each  suggestion  via  a 
Proposal  Review  Board  and  provide 
feedback  to  the  user.  This  form  will 
provide  the  NAL  Thesaurus  Staff  with 
valuable  suggestions  to  improve  the 
content  and  organization  of  the  NAL 
Agricultural  Thesaurus.  It  is  hoped  that 
an  online  form  that  is  readily  available 
to  users  who  search  the  thesaurus 
would  encourage  users  to  submit  their 
ideas  and  needs  for  terminology. 

The  Suggestions  for  Changes  to  NAL 
Agricultural  Thesaurus  Form  is  a 


document  composed  of  8  inquiry 
components  allowing  users  to  submit 
suggestions  for  changes  to  the  thesaurus 
Information  to  be  submitted  includes, 
user  contact  information  (name, 
affiliation,  email,  phone),  the  proposed 
changes  to  the  thesaurus,  the  field  of 
study  or  subject  area  of  the  term  being 
proposed,  justification  for  the  change. 
and  anv  reference  material  which  the 
user  would  like  to  provide  as 
background  information  Name,  email 
and  phone  components  are  mandatory. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  10  minutes  per 
response. 

Respondents:  The  agm  ulturai 
community.  USDA  personnel  and  their 
cooperators.  and  including  public  and 
private  users  or  providers  of  agricultural 
information. 

Estimated  Number  of  Respondents: 
250  per  year. 

Estimated  Total  Annual  Burden  on 
Respondents:  2500  minutes 

Comments:  Comments  are  invited  on 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  the  assumptions 
used;  (c)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (d)  ways  to  minimize 
the  burden  of  the  collection  of 
information  on  those  who  respond, 
including  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technology.  Comments  should  be 
sent  to  the  address  in  the  preamble.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  November  27,  2002, 
Caird  E.  Rexroad,  |r., 

Acting  Associate  Administmtor. 

|FR  Dor  02-32309  Filed  12-23-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

ReF>ort  on  Electronic  Benefits  Transfer 
Systems 

AGENCY:  Food  and  Nutrition  Service, 

!    Sl).\ 

ACTION:  Notice  of  request  for  public 
comment. 


SUMMARY:  The  Food  and  Nutrition 
Service,  Benefit  Redemption  Division, 
would  like  to  obtain  public  comments 
on  specific  topics  related  to  initiatives 
and  advances  in  electronic  benefit 
delivery  for  the  issuance  of  food  stamp 
benefits.  The  purpose  of  obtaining 
public  input  on  electronic  benefits 
transfer  (EBT)  systems  is  to  offer  State 
agencies,  advocacy  groups,  food 
retailers,  EBT-system  vendors,  and  other 
interested  parties  the  opportunity  to 
provide  input  on  EBT  issues  and 
initiatives  prior  to  the  submission  of  a 
report  on  EBT  systems  to  Congress. 
DATES:  Comments  must  be  received  on 
I  ir  before  February  24,  2003  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  be 
suiimitted  to  Lizbeth  Silbermann.  Chief, 
Electronic  Benefit  Transfer  Branch, 
Benefit  Redemption  Division,  Food  and 
Nutrition  Serv^ice,  USDA,  3101  Park 
Center  Drive.  Alexandria,  Virginia 
22302.  Comments  may  also  be  datafaxed 
to  the  attention  of  Ms.  Silbermann  at 
(7031  305-1863,  or  by  e-mail  to 
lizbeth  silhermann@fns.usda.gov.  All 
comments  will  be  open  for  public 
inspection  at  the  office  of  the  Food  and 
Nutrition  Service  during  regulcU" 
business  hours  (8:30  a.m.  to  5  p.m., 
Monday  through  Friday)  at  3101  Park 
Center  Drive.  Alexandria.  Virginia, 
Room  40:^ 

SUPPLEMENTARY  INFORMATION:  The  Farm 
Security  and  Rural  Investment  Act  of 
2002.  Pub.  L.  107-171.  requires  the 
Secretary  of  Agriculture  to  submit  a 
report  on  EBT  systems  to  the  Committee 
on  Agriculture  of  the  House  of 
Representatives  and  the  Committee  on 
Agriculture,  Nutrition,  and  Forestry  of 
the  Senate  by  October  1.  2003.  In  an 
effort  to  supplement  the  information 
that  will  be  provided  to  Congress  with 
the  views  of  all  parties  involved  with 
EBT.  the  Food  and  Nutrition  Service 
(FNS)  is  seeking  public  input  through 
this  notice  on  two  general  areas  of  EBT: 
(1)  food  stamp  EBT  initiatives  being 
developed  or  considered  by  interested 
parties,  and  (2)  potential  advances  in 
electronic  benefit  delivery  in  the  next  5 
to  10  years,  particularly  with  respect  to 
farmers'  markets,  fraud  identification, 
and  fostering  of  increased  competition 
among  EBT-system  vendors. 

EBT  Initiatives 

FNS  is  seeking  information  and 
comments  on  initiatives  and 
advancements  being  developed, 
considered  or  taken  by  State  agencies, 
food  retailers.  EBT-system  vendors, 
client  advocates,  and  other  interested 
parties  to  address  any  outstanding 
issues  with  respect  to  EBT  systems.  Of 


particular  interest  are  potential 
advances  in  electronic  benefit  delivery 
in  the  next  5  to  1 0  years  with  respect  to 
the  following  areas: 

1.  Farmers'  markets — Because 
farmers'  markets  and  produce  stands  do 
not  have  ready  access  to  phone  lines 
and  electricity,  the  infrastructure  for 
EBT  does  not  exist.  Although  all  farmers 
have  the  option  to  use  manual  vouchers, 
it  is  not  the  ideal  solution  because  the 
process  is  not  conducive  to  the  way 
business  is  handled  at  these  markets. 
FNS  has  been  exploring  alternatives  to 
manual  vouchers  to  improve  operations 
for  these  vendors.  One  option  is  a  scrip 
system;  food  stamp  clients  would  use 
their  EBT  cards  at  a  central  Point  of  Sale 
(POS)  location  in  exchange  for  scrip  and 
then  exchange  the  scrip  with  individual 
vendors  at  the  market  for  food.  The 
second  alternative  utilizes  wireless 
equipment  to  authorize  food  stamp 
purchases  in  a  market  setting.  Several 
States  have  operated  scrip  and/or 
wireless  pilots  that  have  been  tested. 
FNS  is  interested  in  receiving  coniments 
on  the  pilots  and  other  possible 
improvements  to  the  way  fanners  and 
farmers'  markets  participate  in  EBT. 

2.  Fraud  identification — FNS'  Anti- 
fraud  Locator  of  EBT  Retailer 
Transactions  (ALERT)  Subsystem. 
ALERT  utilizes  a  file  of  retailer  EBT 
transactions  provided  by  the  States' 
contracted  EBT  processors  to  identify 
suspicious  transaction  activity.  It 
assesses  and  analyzes  over  67  million, 
individual  EBT  transactions  per  month. 
ALERT  makes  available,  on  line,  a  series 
of  reports  and  queries,  as  well  as  the 
actual  transaction  data,  to  assigned 
Departmental  and  Agency  staff  with 
retailer  and  compliance  monitoring 
responsibilities.  This  data  triggers 
further  analysis  and  investigations, 
which  may  result  in  on-site  reports, 
investigations,  prosecutions  and 
administrative  sanctions.  It  also  enables 
investigators  to  track  the  stores  at  which 
a  given  recipient  redeems  benefits. 
Transactions  and  locations  can  be 
further  analyzed  in  terms  of  overall 
shopping  patterns  in  all  stores.  This 
information  is  then  used  to  better  target 
investigations  or  to  act  on  program 
violators  through  administrative 
sanction  procedures.  FNS  is  interested 
in  gathering  input  on  possible  advances 
in  the  increased  use  of  transaction  data 
from  EBT  systems  to  identify  and 
prosecute  fraud. 

3.  Fostering  increased  competition — 
Due  to  concern  over  pricing  increases, 
FNS  commissioned  a  report,  the 
"Electronic  Benefits  Transfer 
Alternatives  Analysis,"  to  explore  ways 
to  increase  competition  in  the  EBT 
marketplace  and  keep  EBT  costs 
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affordable  for  all  Statr  j^.m  !.•     The 
report  highlights  various  procurement 
and  pricing  strategies  as  a  way  to 
leverage  pricing  and  obtain  economies 
of  scale.  FNS  is  interested  in  obtaining 
comments  on  these  and  other  strategies 
to  further  foster  increased  competition 
among  EBT-system  vendors  that  would 
ensure  cost  containment  and  optimal 
service.  ' 

FOR  FURTHER  INFORMATION  CONTACT: 
Lizbeth  bilbtununa,  i.tii?  i.  tiBT  Branch, 
Benefit  Redemption  Division,  Food  and 
Nutrition  Service,  USDA.  3101  Park 
Center  Drive,  Room  403,  Alexandria. 
Virginia  22302,  telephone  (703)  305- 
2517. 

Dated:  December  13,  2002. 
Eric  M.  Boat. 

Undar  Secretary,  Food.  Nutrition,  and 

Consumer  Servicers. 

[PR  Ck)c.  02-32434  Filed  12-23-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

agency:  North  Central  Idaho  Resource 
Advisory  Committee.  Grangeville, 
Mnhfv  USDA.  Forest  Service. 
action:  Notice  of  meeting. 


SUMMARY   Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Nez  Perce  and  Clearwater 
National  Forests'  North  Central  Idaho 
Resource  Advisory  Committee  will  meet 
Wednesday,  January  22,  2003  in 
Grangeville,  Idaho  for  a  business 
meeting.  The  meeting  is  open  to  the 
public. 

supplementary  iNEORMATION:  The 
bu.^iiuis.-,  iiiet;tia^  vjii  jjiiLiafV  22  begins 

at  10  AM.  at  the  Super  8  Motel.  801  W. 


South  1st  Street.  Grangeville.  Idaho. 
Agenda  topics  will  include  discussion 
of  potential  projects.  A  public  forum 
will  begin  at  2:30  PM  (PST). 

FOR  FURTHER  INFORMATION  CONTACT:  Ihor 
.\'.t  ;<'.>^../.,i»,.  -Mjil  UtiiLt::  aiiil 
Designated  Federal  Officer,  at  (208) 
983-1950. 

Dated:  Dm  ember  16.  2002. 
Ihor  Mereszczak, 

Acting  Forest  Supervisor 

|FR  I5of    02-.12324  Filed  12-23-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 

Weather  Radio  Transmitter  Grant 
Program 

AGENCY:  Rural  Utilities  Service.  USDA. 
action:  Notice. 


SUMMARY:  Un  April  4.  2001.  the  Rural 
Utilities  Service  (RUS)  published  a 
Notice  of  Funds  Availability  (NOFA)  in 
the  Federal  Register  (66  PR  17857,  April 
4.  2001)  announcing  a  new  grant 
program,  and  the  availability  of  grant 
funds  under  this  program,  to  finance  the 
installation  of  new  transmitters  to 
extend  the  coverage  of  the  National 
Oceanic  and  Atmospheric 
Administration's  Weather  Radio  system 
(NOAA  Weather  Radio)  in  rural 
America.  Included  in  the  NOFA  was  a 
list  of  proposed  NOAA  Weather  Radio 
transmitter  sites  that  would  be  eligible 
for  funding.  On  October  16.  2001.  RUS 
published  an  updated  listing  of  the 
proposed  NOAA  Weather  Radio 
transmitter  sites  that  would  be  eligible 
for  funding  (66  FR  52571). 

The  purpose  of  this  notice  is  to 
provide  an  additional  updated  listing  of 
the  proposed  NOAA  Weather  Radio 
transmitter  sites.  An  applicant  for  a 
grant  under  this  program  may  apply  for 
a  site  included  in  this  updated  listing, 
in  the  listing  published  October  16, 
2001,  or  in  the  original  listing  published 

NWS  Site  Listings 


April  4,  2001.  RUS  continues  to 
emphasize  that  it  strongly  encourages 
all  grant  applicants  to  consult  and 
coordinate  with  the  National  Weather 
Service  prior  to  submitting  a  completed 
application. 

Further  details  on  the  application 
process  and  eligibility  are  available  in 
the  NOFA  in  the  April  4.  2001,  Federal 
Register  (66  FR  17857)  or  on  the  RUS 
Uub  aite  at  http://wwH'. usda.gov/rus/ 
telecom/initiatives/weatherradio.htm. 

Applications  for  grants  will  be 
accepted  until  grants  totaling  $5  million 
in  appropriations  have  been  made.  A 
list  of  the  approved  grant  applications  is 
available  on  the  RUS  Web  site  at  http:/ 
/www. usda.gov/rus/telecom/initiatives/ 
weatherradio.htm.  RUS  will  update  this 
^ist  as  the  agency  approves  additional 
grants 

FOR  FURTHER  INFORMATION  CONTACT: 
Kobcrla  ! '    i'ui"  •  i:    /■.-'.. -tiii' 
Administidtor,  Telecommunications 
Program,  Rural  Utilities  Service,  STOP 
1590,  1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1590. 
Telephone  (202)  720-9554,  Facsimile 
(202)  720-0810. 
SUPPLEMENTARY  INFORMATION: 

I  pdated  I  isl 

An  ii'M  -  iHM'vi  iur  a  iittw  .\l.),\A 
Weatlu'!  Kidio  transmitter  is 
determiii'  ■!  (n  its  iniuTi'iit  risk  of 
hazardous  u'.t'nir  ami  the  absence  of 
adequate  co\('i  tc  'v  an  existing 
transmitter  Hi  "^   i:i  f:onsultation  '.^■Ith 
the  Na!;-ii.ii  VVciiii'T  Service,  has 
devcfr}),  .1  til.  ,i!t,i.  b.'il  updated  list  of 
propusLiU  trdu-suiittt'i  .sites  that  will  be 
eligible  for  funding  under  the  NOFA 
published  in  the  April  4   2nm    Federal 
Register. 

RUS  will  continue  to  update  its  list 
from  time  to  time  and  will  publi'ih 
updates  in  the  Federal  Register 

Dated:  December  13.  2002. 

Curtis  M .  Anderson, 

Deputy  Administrator,  Acting  as 
Administrator.  Rural  Utilities  Service. 


State  and  site  name 

Alabama: 

Cullman 

Hytop  

AratVGuntersville  

Calitomia: 

Catalina  Island  (Manne)/Avalon  

Conway  SummiiBndgeport  


County  name 


Cullman  

Jackson  

Marshall  

Los  Angeles 
Mono  


FIPS 


01043 
01071 
01095 

06037 
06051 


Latitude 


Longttude 


34-10-17  N  86-50-39 
W 

34-54-58  N  86-05-17 
W 

34-24-04  1       86-26-27 


N 
33-20-34  N 
38-15-21  N 


W 

118-19-36 

W 
119-13-49 

W 
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NWS  Site  Listings— Continued 


State  and  site  name 


County  name 


FIPS 


Latitude 


Longitude 


Maine   Greenville  

Missouri   Praine  Home 
Montana   Wmneft 


North  Dakota: 
Wishek    .. 


Ft  Ransom 

Oklahoma 

Grove     


Woodward 

Pennsylvania   Beach  lake     ,. 

Texas 

Van  norn       , 


Camzo  springs     

Deli  City  

Wyoming  Glendo-'Windover/Wheatland 


Pisctaquis  . 
Cooper  

Peuoieum  . 

Mcinlos^    ,. 
Ransom     . 

Delaware    . 

Woodward 

Wayne 

Cutt)erson  . 

Dimmit  

Hudspeth   . 
Plalte 


23021 
29053 
30069 

38051 
38073 

40041 
40153 
42127 

481  OS 
48127 
48229 
56031 


45-27-34  N 

47-00-10  N 

46-15-25  N 
46-31-15  N 

36-35-37  N 
3&-26-C'  N 
41-36-06  N 

26-3- -16  S 

3- -56- ^9  N 
4.'    3C.   'C  \ 


69-35-28 

W 
9?   35-25 

A 

106-?-  ^,1' 

99-^»-24 
W 

97-55-33 

'A 
99-23-24 

A 
7S-09-C1 

Vv 

10*-?"- 23 
A 

99-5. --3" 
A 

A 
'0S-C--3? 

A 


FK  IJiK     112     WAUH  Filefl  12-2.S-t)2    8  4S  Aia'. 
BILLING  COOE  3410-1S-P 

DEPARTMENT  OF  COMMERCE 

Office  of  Inspector  General 

Proposed  Information  CoHection; 
Comment  Request;  Applicant  for 
Funding  Assistance 

ACT)ON:  Notice. 

SUMMARY;  The  Department  of  Commerce 

iDOfj,  as  part  of  its  continuing  effort  to 
rcdiK  (■  [laperv^'ork  and  rpspondent 
burden,  invites  the  general  public,  and 
other  Federal  agencies  to  comment  on 
!h»'  I  (intiniiing  diid  proposed 
iiifuriiMti'iii  (  (iii»'(  tion.  as  required  b\ 
the  Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  24, 
2003 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek.  Departmental 
Paperwork  Clearance  Officer. 
Department  of  Commerce.  Room  6625, 
14th  and  Constitution  Avenue.  NW., 
W  .i^bington.  DC  20230  (or  via  the 
Internet  dt  lUh  ni-k"(ioi   gnv' 
FOR  FURTHER  INFORMATION  CONTACT: 
Kequt>sts  for  additujiidl  information 
should  be  directed  to  the  attention  of 
Barbara  Bynura,  H.C.  Hoover  Building, 


Room  7097.  (202)482-5348,  In  addition 
written  comments  may  be  sent  via  e- 
mail  to  bbynum&oig  doc  gov 
SUPPLEMENTARY  H«FORMATX)N 

L  Aiwtract 

The  Department  of  Commerce 
through  their  bureaus — Economic 
Development  Administration  (ED.^j,  the 
Minontv  Business  Development  Agenc\ 
(MBDAJ.  the  International  Trade 
Administration  (ITA).  the  National 
Oceanic  and  Atmospheric 
Administration  {NCAA^  National 
Technical  Information  Ser\ice  iNTIS) 
and  the  National  Telecommunications 
and  Information  Agency  {NTIA;  and 
other  programs,  assists  reliable,  capabi* 
individuals  and  firms  in  the  pursuit  of 
various  business  development,  business 
enterprise  de\elopment  and  other  fnrm:- 
of  economic  de\'elopment   Form  CD- 
346  is  used  to  assist  program  and  grants 
administration  officials  in  determining 
the  responsibility,  financial  integrity 
and  management  principles  of  principal 
officers  and  employees  of  organizations, 
firms,  OT  recipients  or  beneficiaries  of 
grants,  loans,  or  loan  guarantee 
programs.  This  requirement  is  derived 
from  42  U.S.C.3211(12);  as  well  as  the 
responsibilities  cited  in  the  Inspector 
General  Act  of  1978.  Sec.  4(a)(3). 

The  CD-346  is  also  completed,  when 
required,  by  grant  recipients.  Through 
the  name  check  process  the  Office  of 
Inspector  General  collects  background 
information  on  key  individuals 


associated  with  prL.poseo  financial 
assistance  (grants  cooperative 
agreements   loans  and  ioaPi  guarantees) 
recipient  organizations  The  name  check 

identifies  those  principals  affiiiatea 
with  proposed  recipien*  organization.* 
whu  have  been  i  i>n\  ictpd  of   oj  arr 
presentK  facing  crimma:  charges  oi  are 
under  investigation  for  fraud   thef' 
penur\'  or  other  matters  vvhjch  have 
significant  impact  t>r.  qi.iest;on»  of 
rnanage.ment  hfines?\  r.^  fuian;  lai 
integrilN    The  naiTu  i  he  i.  priKPs?-  d.'-o 
includes  an  inquir)  uHt.  Hie  fina.o,  :h 
status  of  an  individual  and/or 
organization. 

IT  Method  of  CoHerfion 

Paper  format. 
Ill  Data 

uMb  Sumter:  0605-0001 . 

Form  Numbers:  CD-346. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
farms.  Federal.  State.  Local  or  Tribal 
government. 

Estimated  Number  of  Respondents: 
2.500. 

Estimated  Time  Per  Response:  1 5 
minutes. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  625. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  0. 
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IV.  Request  Jor  C-omments 

Comments  are  invited  on;  (a)  Whether 
the  proposed  collection  of  inforn>ation 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  e.g..  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated    Oerember  18.  2002. 
Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 
|FR  Dck:.  02-32323  Filed  12-23-02;  8:45  ami 

BtU-MG  CODE  3S10-BS-P 


DEPARTMENT  OF  COMMERCE 

Foreign  Trade  Zones  Board 

[Order  No    126J] 

Grant  ot  Authority  for  Subzone  Status 
Tesoro  Refining  and  Marketing 
Company  (Oil  Refinery).  Martinez.  CA, 
Area 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  oflune  18,  1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18.  1934.  an  Act  "To 
provide  for  the  establishment  *   *    *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 


Whereas,  an  application  from  the  San 
Francisco  Port  Commission,  grantee  of 
Foreign-Trade  Zone  3,  requesting 
special-purpose  subzone  status  for  the 
oil  refinery  complex  of  Tesoro  Refining 
and  Marketing  Company  (formerly 
Ultramar,  Inc.),  located  in  the  Martinez 
California,  area,  was  filed  by  the  Board 
on  January  1,  2002,  and  notice  inviting 
publi(  romni»'nt  was  given  in  the 
Federal  Register  (FTZ  Docket  1-2002, 
(67  FR  1438,  1/11/02));  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now.  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  3C)  at  the  oil  refinery 
complex  of  the  Tesoro  Refining  and 
Marketing  Company  in  the  Martinez. 
California,  area,  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §400.28.  and  subject  to  the 
following  conditions: 

1.  Foreign  status  (19  CFR  146.41, 
146.42)  products  consumed  as  fuel  for 
the  refinery  shall  be  subject  to  the 
applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 

§  146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  §  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #2709.00.10, 
#2709.00.20,  #2710.11.25,  #2710.11.45. 
#2710.19.05,  #2710.19.10,  #2710.19.45, 
#2710.91.00,  #2710.99.05,  #2710.99.10, 
#2710.99.16.  #2710.99.21.  and 
#2710.99.45  which  are  used  in  the 
production  of: 

— Petrochemical  feedstocks  and  refinery 
by-products  (examiners  report, 
Appendix  "C"); 

— Products  for  export; 

— And,  products  eligible  for  entry  under 
HTSUS  #9808.00  30  and  #9808.00.40 
(U.S.  Government  purchases). 

Signed  at  Washington,  DC,  this  10th  day  of 
December  2002. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
|FR  Doc.  02-32265  Filed  12-23-02;  8:45  am) 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No   1261] 

Grant  of  Authority;  Establishment  of  a 
Foreign-Trade  Zone:  Roswell.  New 
Mexico 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18.  1934.  as 
amended  (19  U.S.C.  81a-81u).  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "  •   *   *  the  establishment 
*    *   *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  City  of  Roswell,  New 
Mexico  (the  Grantee),  has  made 
application  to  the  Board  (FTZ  Docket  9- 
2002,  filed  2/5/02),  requesting  the 
establishment  of  a  foreign-trade  zone  in 
Roswell.  New  Mexico,  at  the  Roswell 
Industrial  Air  Center,  which  was 
designated  as  a  Customs  user  fee  port 
facility  on  September  25,  2002; 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (67  FR  6679,  2/13/02);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now.  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  256,  at  the 
site  described  in  the  application,  and 
subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28. 

Signed  at  Washington.  DC,  this  4th  day  of 
De<;ember  2002. 

Foreign-Trade  Zones  Board. 

Donald  L.  Evans, 

Secretary  of  Commerce.  Chairman  and 

Executive  Officer. 

(FR  Dor    02-32264  Filed  12-23-02;  8:45  am] 

BUUNC  CODE  351l>-OS-l> 
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DEPARTMErfT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

National  Infrastructure  Advisory 
Council;  Notice  of  Open  IMeeting 

rhp  Natiorial  Infrastructure  Advisory 
Council  (NIAC)  will  meet  on 
Wednesday.  January  8,  2003.  from  3 
p.m.  until  5  p  m.  EST.  The  meeting, 
which  will  be  held  telephonically.  will 
be  open  to  the  public   Members  of  the 
public  interested  in  attending  by 
telephone  should  call  (toll  free)  1-899- 
7785  or  (toll)  1-913-312-4169  and, 
when  prompted,  enter  pass  code 
1468517 

The  Council  advises  the  President  of 
the  I'nited  .States  on  the  security  of 
information  systems  for  critical 
infrastructure  supporting  other  sectors 
of  the  pconomv.  including  banking  and 
finance,  transportation,  energy, 
manufacturing,  and  emergency 
government  services  .^t  this  meeting, 
the  Council  will  continue  its 
deliberations  on  comments  to  be 
delivered  to  President  Bush  concerning 
the  draft  National  Strategy  to  Secure 
Cyberspace. 

Agenda 

I  Opening  of  meeting  and  roll  call:  John 
Tntak,  Director,  OitK.al  Infrastructure 
Assurance  Office/Designated  Federal 
(Officer.  NIAC 

II  (Jpening  remarks:  Richard  Clarke, 
Special  Advisor  to  the  President  for 
Cyperspace  Security/Executive 
Director,  NIAC;  Richard  Davidson, 
Chairman,  NIAC;  and  lohn  Chambers, 
Vice  Chairman,  NIAC 

III  Presentation  of  draft  Comments 
document:  Mr.  Davidson 

I\'  Discussion  and  adoption  of 
Comments;  NI.^C,  Members 

V  Discussion  of  next  steps/timeline  for 
publication  and  delivery  of  document; 
NIAC  Members 

\'I.  Adjournment 

Written  comments  may  be  submitted 
at  any  time  before  or  after  the  meeting. 
However,  to  facilitate  distribution  of 
public  presentation  materials  to  Council 
members,  the  Council  suggests  that 
presenters  forward  the  public 
presentation  materials,  ten  days  prior  to 
the  meeting  date,  to  the  following 
address;  Ms  Wanda  Rose,  Critical 
Infrastructure  Assurance  Office,  Bureau 
of  Industry  and  Security,  U.S. 
Department  of  Commerce,  Room  6095. 
14th  Street  &  Constitution  Avenue,  NW,. 
Washington,  DC  20230. 

For  more  information  contact  Wanda 
Rose  on  (202) 482-7481. 


Dated:  December  19,  2002 
Eric  T.  Werner. 

Council  Liaison  Officer. 

|FR  Doc,  02-32435  Filed  12-23-02;  8:45  am) 

BILLING  CODE  3510-JT-M 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-«48] 

Freshwater  Crawfish  Tail  Meat  From 
the  People's  Republic  of  China: 
Extension  of  Time  Limit  for  Final 
Results  of  Antidumping  Duty  New- 
Shipper  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 

EFFECTIVE  DATE:  December  24,  2002 

FOR  FURTHER  INFORMATION  CONTACT: 

Holly  Hawkins  or  .Scott  Lindsay.  Impon 
.administration.  International  Trade 
Administratu)n,  US   Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  DC  20230; 
telephone;  (202)  482-0414  and  t202j 
482-0780,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  20.  2001.  the 
Department  of  Commerce  received  a 
request  from  Shouzhou  Huaxiang 
Foodstuffs.  Co..  Ltd.  to  conduct  a  new 
shipper  review  of  the  antidumping  dut\ 
order  on  freshwater  crawfish  tail  meat 
from  the  Peoples  Republic  of  China  On 
September  28,  2001,  the  Department 
received  a  similar  request  from  North 
Supreme  Seafood  (Zhejiang)  Co,,  Ltd, 
On  November  8,  2001,  the  Department 
initiated  these  new  shipper 
antidumping  reviews  covering  the 
period  September  1.  2001,  through 
.August  31,  2001-  See  Freshwater 
Crav>iish  Tail  Meat  From  the  People's 
Republic  of  China:  Initiation  of  New 
Shipper  Antidumping  Review.  66  FR 
56536  (November  8,  2001).  The 
preliminary  results  were  published  on 
August  12,  2002.  See  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  New  Shipper  Reviews:  Freshwater 
Crawfish  Tail  Meat  from  the  People's 
Republic  of  China.  67  FR  52442  (August 
12,  2002)  On  .November  7,  the 
Department  extended  the  final  results  of 
these  new  shipper  reviews  for  44  days 
to  December  17,  2002.  See  Freshwater 
Crawfish  Tail  Meat  From  the  People's 
Republic  of  China:  Extension  of  Time 
Limit  for  Final  Results  of  Antidumping 
Duty  New-Shipper  Reviews.  67  FR 
67821  (November  7,  2002). 


Extension  of  Time  Limits  for  Final 
Results 

Pursuant  to  section  751(a)(2)(B)(iv)  of 
the  Act  and  section  351.214(i)(2)  of  the 
Department's  regulations,  the 
Department  may  extend  the  deadline  for 
completion  of  the  final  results  of  a  new 
.shipper  review  if  it  determines  that  the 
rase  is  extraordinarily  complicated.  The 
Department  has  determined  that  this 
case  is  extraordinarily  complicated,  and 
the  final  results  of  these  neu  shipper 
reviews  cannot  be  completed  b\  the 
deadline  established  m  the  No\'ember  7, 
2002  extension  The  Department  needs 
more  time  to  analyze  the  issues  raised 
m  the  parties  briefs  with  respect  tc. 
input  valuation,  the  scrap  offset,  ana  the 
bona  fides  of  the  sales  Given  the.se 
issues,  the  Department  finds  that  these 
reviews  are  exlraordinarilv  compiicatec 
Accordmgh  .  the  Department  is 
extending  the  time  limit  for  the 
completion  of  the  final  results  until  no 
later  than  January  2,  2003,  in 
accordance  with  section  751(a){2)(B)(jv) 
ni  the  .^ct  and  section  351,214(i)(2)  of 
the  Department  s  regulations. 

Dated:  December  17.  2002. 
Barbara  E.  Tillman. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration.  Group  HI. 

[FR  Dor  02-32267  Filed  12-23-02;  8:45  am) 

CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-&47] 

Notice  of  Continuation  of  Antidumping 
Duty  Order:  Persulfates  from  the 
People  s  Republic  ot  China 

AGENCY:  Import  Administration, 
International  Trade  .administration. 
Department  of  Commerce, 
ACTION:  Notice  of  Continuation  of 
Antidumping  Duty  Order:  Persulfates 
from  the  People's  Republic  of  China. 

SUMMARY:  On  September  30,  2002,  the 
Department  of  Commerce  ("the 
Department"),  pursuant  to  sections 
751(c)  and  752  of  the  Tariff  Act  of  1930. 
as  amended  ("the  Act"),  determined 
that  revocation  of  the  antidumping  duty 
order  on  persulfates  from  the  Peoples 
Republic  of  China  ("PRC")  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  dumping.'  On  October  29, 
2002,  the  International  Trade 
Commission  ("the  Commission"), 
pursuant  to  section  751(c)  of  the  Act. 


'  Final  Results  of  Expedited  Sunset  Review: 
Persulfates  from  the  People  'c  Republic  of  China.  67 
FR  62226  (October  4,  2002) 
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determiiiud  that  n-vocation  of  the 
antidumping  duly  order  on  persulfates 
from  the  PRC  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time.-  Therefore,  pursuant  to  19  CFR 
351.218(f)(4).  the  Department  is 
publishing  notice  of  the  continuation  of 
the  antidumping  duty  order  on 
persulfates  from  the  PRC. 
EFFECTIVE  DATE:  nM<pmh<'r  34    2002 
FOR  FURTHER  INFORMATION  CONTACT 
Amir  R.  Eftekhari  or  )ames  F  Maeder, 
)r.,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington.  DC  20230; 
telephone:  (202)  482-5331  or  (202)  482- 
3330. 
SUPPLEMENTARY  INFORMATION: 

Scop*'  (it  Review: 

The  products  covered  by  this  review 
are  persulfates.  including  ammonium, 
potassium,  and  sodium  persulfates.  The 
chemical  formula  for  these  persulfates 
are,  respectively,  (NH4)2S208,  K2S208, 
and  Na2S208.  Ammonium  and 
potassium  persulfates  are  currently 
classified  under  subheading  2833.40.60 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  Sodium 
persulfates  are  classified  under  HTSUS 
subheading  2833.40.20.  The  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Background: 

On  )une  3,  2002,  the  Department 
initiated  (67  FR  38332),  and  the 
Commission  instituted  (67  FR  38333),  a 
sunset  review  of  the  antidumping  duty 
order  on  Persulfates  from  the  PRC, 
pursuant  to  section  751(c)  of  the  Act  As 
a  result  of  its  review,  the  Department 
found  that  revocation  of  the 
antidumping  duty  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  and  notified  the  Commission 
of  the  magnitude  of  the  margin  likely  to 
prevail  were  the  order  revoked.  See 
Final  Results  of  Expedited  Sunset 
Review:  Persulfates  from  the  People's 
Republic  of  China.  67  FR  62226 
(October  4.  2002). 

The  Commission  determined, 
pursuant  to  section  751  (c)  of  the  Act. 
that  revocation  of  the  antidumping  duty 
order  on  persulfates  from  the  PRC 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injury  to  an 
industry  in  the  United  States  within  a 


reasonably  foreseeable  time.  See 
Persulfates  from  the  PRC,  67  FR  66001 
(October  29.  2002)  and  USITC 
Publication  3555  (October  2002). 
Investigation  No.  731-TA-749  (Review), 

D<*««Tminali(iii: 

As  a  result  of  the  determinations  by 
the  Department  and  the  Commission 
that  revocation  of  this  antidumping  dut\ 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
and  material  injury  to  an  industry  in  the 
United  States,  pursuant  to  section 
751(d)(2)  of  the  Act.  the  Department 
hereby  orders  the  continuation  of  the 
antidumping  duty  order  on  persulfates 
from  the  PRC.  The  Department  will 
instruct  Customs  to  continue  to  collect 
antidumping  at  the  rates  in  effect  at  the 
time  of  entry  for  all  imports  of  subject 
merchandise.  The  effective  date  of 
continuation  of  this  order  will  be  the 
date  of  publication  in  the  Federal 
Register  of  this  Notice  of  Continuation. 
Pursuant  to  section  751(c)(2)  of  the  Act. 
the  Department  intends  to  initiate  the 
next  five-year  review  of  this  order  not 
later  than  November  30.  2007. 

Dated:  December  16,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Do<    02-32429  Filed  12-23-02;  8:45  am) 

BILLING  COOe  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

A  S33   813] 

Certain  Preserved  Mushrooms  from 
India   Initiation  and  Preliminary 
Results  of  Changed-Circumstances 
Review 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice  of  Initiation  and 
Preliminary  Results  of  Changed- 
Cirrumstances  Review. 


'  Persulfates  from  China.  67  FR  66001  (October 
29.  2002). 


summary:  The  Department  of  Commerce 
has  received  information  sufficient  to 
warrant  initiation  of  a  changed- 
circumstances  review  of  the 
antidumping  order  on  certain  preserved 
mushrooms  from  India.  Based  on  this 
information,  we  preliminarily  determine 
that  KICM  (MADRAS)  Limited  is  the 
successor-in-interest  to  Hindustan  Lever 
Limited  for  purposes  of  determining 
antidumping  duty  liability.  Interested 
parties  are  invited  to  comment  on  these 
preliminarv'  results. 
effective  date:  December  24,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 
David  |.  Goldberger  or  Tinna  E.  Beldin, 
Import  Administration.  Intt'rn<itinnal 
Trade  Administration.  U  .S   1 ).  p,irtment 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington,  DC.  20230;  telephone 
(202) 482-4136  or  482-1655. 
rp»;pe(fivRlv 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  19.  1999.  the  Department 
of  ConiiiHri  H  I    Department ")  published 
in  thr  Federal  Register  an  amended 
final  determination  and  antidumping 
duty  order  on  certain  preserved 
mushrooms  from  India  (64  FR  8311), 
which  included  a  cash  deposit  rate  for 
Ponds  India  Limited  ("Ponds").  In  the 
course  of  the  first  administrative  review, 
the  Department  noted  that  Ponds  had 
become  Hindustan  Lever  Limited 
("HLL").  See  Certain  Preserved 
S4ushrooms  From  India:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  66  FR  42507.  42508  (August  13. 
2001).  On  October  17.  2002.  HLL 
submitted  a  request  that  the  Department 
initiate  a  changed-circumstances  review 
to  confirm  that  its  whollv-nwned 
subsidiary.  KICM  (M.XDK Asi  Limited,  is 
its  successor-in-interest  and  should  be 
entitled  to  the  same  cash  deposit  rate. 
The  Department  determined  that  HLL's 
request  was  incomplete  and  could  not 
serve  as  a  basis  to  initiate  a  changed- 
circumstances  review.  See  Letter  from 
Department  to  HLL  Re:  Certain 
Preserved  Mushrooms  from  India: 
Request  for  Changed-Circumstances 
■Review  (October.  28,  2002).  On 
November  6,  2002,  HLL  submitted 
supplemental  information  and 
documentation,  and  renewed  its  request 
that  the  Department  conduct  a  changed- 
circumstances  review  to  determine 
whether  KICM  should  receive  the  same 
antidumping  duty  treatment  as  is 
accorded  to  HLL  with  respect  to  the 
subject  merchandise. 

Scope  of  the  Order 

The  product  covered  by  this  order  are 
certain  preserved  mushrooms  whether 
imported  whole,  sliced,  diced,  or  as 
stems  and  pieces.  The  preserved 
mushrooms  covered  under  this  order  are 
the  species  Agahcus  bisporus  and 
Agaricus  bitorquis.  "Preserved 
mushrooms"  refer  to  mushrooms  that 
have  been  prepared  or  preserved  by 
cleaning,  blanching,  and  sometimes 
slicing  or  cutting.  These  mushrooms  are 
then  packed  and  heated  in  containers 
including  but  not  limited  to  cans  or 
glass  jars  in  a  suitable  liquid  medium, 
including  but  not  limited  to  water. 


brine,  butter  or  butter  sauce.  Preser\'ed 
mushrnoms  may  be  imported  whole. 
sliced,  diced,  or  a.s  stems  and  pieces 
Included  within  the  scope  of  the  order 
are  "brined"  mushrooms,  which  are 
presalted  and  packed  in  a  heavv  salt 
solution  to  provisionally  preserve  them 
for  further  processing. 

Excluded  from  the  scope  of  this  order 
are  the  following:  (1)  All  other  species 
of  mushroom,  including  straw 
mushrnoms;  (2)  all  fresh  and  chilled 
mushrnoms,  including  "refrigerated"  or 
"quick  blanched  mushrooms ";  (3)  dried 
mushrooms,  (4)  frozen  mushrooms;  and 
(5)  "mdnndted,"   'acidified  '  or 
"pickled"  mushrooms,  which  are 
prepared  or  preserved  by  means  of 
vinegar  or  acetic  acid,  but  mav  contain 
nil  or  other  additives 

The  nit'rthandise  subject  to  this  order 
Alt'  classifiable  under  subheadings 
2003.10.0027,  2003.100031, 
200;^  10  0037.  2003  10  0043, 
2003  10  0047,  2003  10  0053, and 
0711.90.4000  of  the  Harmonized  Tariff 
Schedule  of  the  I  'nited  States  (HTSUS). 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes  The 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Initiation  and  Preliminary  Results  of 
Review 

in  its  Nuvember  b.  2002,  submission, 
HLL  advised  the  Department  that, 
effective  July  1.  2002,  its  whnlly-ow^ned 
subsidiary.  KICM  had  acquired  its  entire 
mushroom  business.  According  to  the 
submission,  HLL  transferred  the  entire 
mushroom  business  to  KICM  on  [une 
30.  2002.  The  transfer  took  place 
without  any  discontinuity  of  operations. 
HLL  suspended  mushroom  operations  at 
the  close  of  business  on  June  30,  2002; 
KICM  began  mushroom  operations  at 
the  opening  of  business  on  July  1.  2002. 
In  its  submission.  HLL  states  and 
pro\  ides  supporting  documentation  that 
all  personnel,  operations,  and  facilities 
remain  essentially  unchanged.  In 
accordance  with  section  751(b)  of  the 
Tariff  Act  of  1930.  as  amended  ("the 
Act")  and  19  CFR  351.216.  the 
Department  has  determined  that  there  is 
a  sufficient  basis  to  initiate  a  changed- 
circumstances  review  to  determine 
whether  Klf'M  is  the  successor-in- 
interest  to  HLL. 

in  making  such  a  successor-in-interest 
determination,  the  Department 
examines  several  factors  including,  but 
not  limited  to.  changes  in:  (1) 
Management;  (2)  production  facilities; 
(3)  supplier  relationships;  and  (4) 
customer  base.  See  e.g.,  Polychloroprene 
Rubber  from  Japan:  Final  Results  of 
Changed  Circumstances  Review,  67  FR 
58  (January  2,  2002)  [Polychloroprene 


Rubber  from  Japan),  and  Brass  Sheet 
and  Strip  from  Canada.  Final  Results  of 
Antidumping  Duty  .administrative 
Review.  57  FR  20460  tMay  13,  1992) 
(Canadian  Brass].  While  no  single  or 
several  of  these  factors  will  necessarily 
provide  a  dispositive  indication,  the 
Department  will  generally  consider  the 
new  company  to  be  the  successor  to  the 
previous  company  if  its  resulting 
operation  is  not  materiallv  dissimilar  to 
that  of  its  predecessor.  See  eg. 
Polychloroprene  Rubber  from  Japan. 
Industrial  Phosphoric  Acid  from  Israel: 
Final  Results  of  Changed  Circumstances 
Review.  59  FR  6944.  6946  (February  14. 
1994),  Canadian  Brass,  and  Fresh  and 
Chilled  Atlantic  Salmon  from  Norway: 
Initiation  and  Preliminar,-  Results  of 
Changed  Circumstani.es  Antidumping 
Duty  Administrativf  Review.  63  FR 
50880,  50881  (September  23,  1998), 
Thus,  if  the  evidence  demonstrates  that, 
with  respect  to  the  production  and  sale 
of  the  subject  merchandise,  the  new- 
company  operates  as  the  same  business 
entity  as  the  former  company  the 
Department  will  at  cord  the  new 
company  the  same  antidumping  and 
countervailing  duty  treatment  as  its 
predecessor. 

We  preliminarily  determine  that 
KIC-M  IS  the  successor-in-interest  to 
HLL.  following  HLL's  transfer  and 
KlCM's  acquisition  of  HLL's  mushroom 
business  HLL  submitted  documentation 
attached  to  its  N'o\'ember  6,  2002 
submission  supporting  its  claims  that 
KICM's  acquisition  of  its  mushroom 
business  resulted  in  no  changes  in 
either  production  facilities,  supplier 
relationships,  customer  base,  or 
management  This  documentation 
consisted  of:  (1)  HLLs  Published 
Annua]  Report  for  2001  specifying 
KICM  as  one  of  its  wholly-owned 
subsidiaries;  (2)  copies  of  the 
resolutions  passed  bv  the  Board  of 
Directors  of  HLL  and  KICM, 
respectively,  that  authorized  KICM's 
acquisition  of  the  mushroom  business; 
and  (3)  a  copy  of  the  agreement  for  the 
sale  and  transfer  of  the  mushroom 
business  from  HLL  to  KICM.  The 
documentation  described  in  items  (2) 
and  (3)  above  demonstrates  that  (i)  all 
employees  of  HLL,  including 
management,  have  been  transferred  to 
KICM,  (ii)  the  business  is  being  sold  as 
a  going  concern,  and  (iii)  there  were  no 
changes  in  management  structure, 
supplier  relationships,  production 
facilities,  or  customer  base. 

When  warranted  the  Department  may 
publish  the  notice  of  initiation  and 
preliminarv  determination  concurrently 
Spe  19  CFR  221(c)(3)(ii).  The 
Department  has  determined  that  such 
action  is  warranted  because  HLL  has 


provided  prima  facie  evidence  that 
KICM  is  its  successor-in-interest. 

For  the  forgoing  reasons,  we 
preliminarily  determine  that  KfCM  is 
the  successor-in-interest  to  HLL  and, 
thus,  should  receive  the  same 
antidumping  duty  treatment-  with 
respect  to  certain  preserved  mushrooms 
from  India  as  the  former  HLL. 

PubUc  Comment 

Any  interested  party  may  request  a 
hearing  within  10  days  of  publication  of 
this  notice.  Any  hearing,  if  requested, 
will  be  held  no  later  than  21  days  after 
the  date  of  publication  of  this  notice,  or 
the  first  workday  thereafter.  Case  briefs 
from  interested  parties  may  be 
submitted  not  later  than  7  days  after  the 
date  of  publication  of  this  notice. 
Rebuttal  briefs,  limited  to  the  issues 
raised  in  those  comments,  may  be  filed 
not  later  than  14  days  after  the  date  of 
publication  of  this  notice.  All  written 
comments  shall  be  submitted  in 
accordance  with  19  CFR  351.303. 
Persons  interested  in  attending  the 
hearing,  if  one  is  requested,  should 
contact  the  Department  for  the  date  and 
time  of  the  hearing.  The  Department 
will  publish  the  final  results  of  this 
changed  circumstances  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  written  comments. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(b)  and  777(i)(l)  of  the 
Act  and  section  351.216  of  the 
Department's  regulations. 

Dated:  December  17,  2002. 
Bernard  T.  Carreau, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Dor  02-,'H2266  Filed  12-23-02;  8:45  am) 

BILLING  CODE  3$10-DS-S 


DEPARTMEfJI  OF  COMMERCE 

International  Trade  Administration 
[A-583-ei6j 

Certain  Stainless  Steel  Butt-Weld  Pip* 
Fittings  from  Taiwan   Final  Results  and 
Final  Rescission  in  Part  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce, 
ACTION:  Notice  of  final  results  in  the 
antidumping  duty  administrative  review 
of  certain  stainless  steel  butt-weld  pipe 
fittings  from  Taiwan. 

SUMMARY:  On  July  9.  2002,  the 
Department  of  Commerce 
("Department  ")  published  the 
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}'!•■  ..'..ludry  results  and  partial 
rv-.(  ission  in  part  of  the  administrative 
review  of  the  antidumping  duty  order 
on  certain  stainless  steel  butt-weld  pipe 
fittings  from  Taiwan.  This  review  covers 
one  manufacturer/exporter  of  the 
subject  merchandise.  The  period  of 
review  ("POR")  is  June  1.  2000  through 
May  31,  2001 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  u|}on  our 
analysis  of  the  comments  received,  we 
have  made  changes  in  the  margin 
calculation.  Therefore,  the  final  results 
differ  from  the  preliminary  results  of 
this  review  The  final  woight-averaged 
dumping  margin  is  listed  below  in  the 
section  titled  "Final  Results  of  the 
Revi'^w  " 

EFfEcnvE  DATE:  December  24.  2002 
I^OR  PURTHER  INFORMATION  CONTACT    Lilit 
Astvdlsatrian  or  lames  Uoyie. 
Enforcement  Group  III,  Office  9,  Import 
Administration,  International  Trade 
Administration.  U.S  Department  of 
Commerce,  1401  Constitution  Avenue. 
N  W  .  Washington,  DC  20230. 
telephone  202-^82-6412  or  202-482- 
0159.  respectively,  fax  202-482-0865. 

SUPPLEMENTARY  INFORMATION: 
Apf)ln  rfl>lf  SIrttutf 

Liui  ..  ..tii.iiAiAC  indicated,  all 
citations  to  the  Tariff  Act  of  1930 
("Act")  are  references  to  the  provisions 
effective  January  1,  1995.  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act 
("URAA").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19CFR  Part  351  (2001). 

On  June  16.  1993.  the  Dopartment 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  certain 
stainless  steel  butt-weld  pipe  fittings 
from  Taiwan.  See  Amended  Final 
Determination  and  Antidumping  Duty 
Order:  Certain  Stainless  Steel  Butt-Weld 
Pipe  and  Tube  Fittings  from  Taiwan.  58 
FR  33250  (June  16.  1993).  On  June  11, 
2001 ,  the  Department  published  in  the 
Federal  Register  a  notice  of  opportunity 
to  request  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
stainless  steel  butt-weld  pipe  fittings 
from  Taiwan  covering  the  period  June  1. 
2000  through  May  31,  2001.  See  Notice 
of  Opportunity  to  Request 
Administrative  Review  of  Antidumping 
or  Countervailing  Duty  Order,  Finding, 
Or  Suspended  Investigation,  66  FR 
31203  (June  11,  2001)  On  June  29.  2001 
respondent,  Ta  Chen  requested  that  the 
Department  conduct  an  administrative 


review  for  the  period  of  June  1,  2000  to 
May  31.  2001.  Additionally,  on  June  29. 
2001,  the  petitioners  requested  that  the 
Department  conduct  an  administrative 
review  of  Ta  Chen.  Liang  Feng  Stainless 
Steel  Fitting  Co  ,  Ltd.  ("Liang  Feng") 
and  Tru-Flow  Industrial  Co  .  Ltd  ( 'Tru- 
Flow")  for  the  period  June  1.  2000 
through  May  31.  2001   On  July  23,  2001. 
the  Department  published  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  for  the  period  of 
June  1.  2000  through  May  31.  2001.  See 
Notice  of  Initiation  of  Antidumping  or 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  66  FR  38252  (July  23,  2001). 

On  July  25,  2001,  the  Department 
issued  its  antidumping  questionnaire  to 
Ta  Chen,  Liang  Feng  and  Tru-Flow.  On 
July  30.  2001 .  Liang  Feng  reported  that 
it  had  no  sales,  entries  or  ^ihipments  of 
subject  merchandise  tn  ih*  i  iiiled 
States  during  the  POR  .\(i(ii!ionally,  on 
July  31,  2001,  Tru-Flow  reported  that  it 
had  no  sales,  entries  or  shipments  of 
subject  merrhandisp  tn  the  United 
States  during  th>   ('(  )K   On  Augu.st  6, 

2001.  the  petitiontts     j  [    sed  Liang 
Feng's  and  Tru-Flu.s  s  statements  from 
their  July  30  and  July  31  letters, 
respectively 

On  August  15,  2001,  Ta  Chen  reported 
that  it  made  sales  of  subject 
merchandise  to  the  United  States  during 
the  period  of  review  ("POR")  in  its 
response  to  Section  A  of  the 
Department's  questionnaire.  On 
September  7,  2001,  Ta  Chen  submitted 
its  response  to  Sections  B,  C,  and  D  of 
the  Department's  questionnaire  On 
August  28,  2001,  the  Department  issued 
to  Ta  Chen  a  supplemental 
questionnaire  to  Section  A  of  the 
Department's  questionnaire,  for  which 
Ta  Chen  submitted  its  response  on 
September  25,  2001   On  lanuary  8.  2002. 
the  Department  issued  to  Ta  Chen  a 
supplemental  questionnaire  to  Sections 
B,  C,  and  D  of  the  Department's 
questionnaire.  On  January  29,  2002.  Ta 
Chen  submitted  its  response  to  this 
supplemental  questionnaire.  On  April 
23.  2002,  the  Department  issued  to  Ta 
Chen  the  second  supplemental 
questionnaire  to  Sections  AD  of  the 
Department's  questionnaire.  On  May  13, 

2002,  Ta  Chen  submitted  its  response  to 
the  second  supplemental  questionnaire 
for  Sections  AD  of  the  Department's 
questionnaire.  On  May  17,  2002,  the 
Department  asked  Ta  Chen  to  submit 
various  pages  that  were  missing  from 
the  exhibits  in  the  May  13,  2002 
submission.  On  May  17,  2002,  Ta  Chen 
submitted  two  sets  of  information,  one 
of  which  contained  the  missing  exhibit 
pages  the  Department  requested.  Ta 
Chen  also  submitted  additional 


iiitnrni  ition  it  claimed  was 
im  i\  ■  r''ii!lv  omitted  from  its  response 
\,   !ti.   j  I.  |i  irtii!'  nfs  second  Sections  A- 
1)  -\i[ij!!.M!-,r;it,!i  questionnaire.  From 
May  20-May  23,  2002,  the  Department 
of  Commerce  conducted  the  U.S.  sales 
verification  of  the  questionnaire 
responses  of  Ta  Chen  and  TCI.  On  June 
12,  2002,  the  Department  requested  that 
Ta  Chen  resubmit  its  U.S.  sales  database 
to  incorporate  one  of  the  minor 
corrections  from  verification  Ta  Chen 
submitted  the  revised  U.S.  sales 
database  on  June  14.  2002.  On  June  13, 
2002,  the  Department  asked  Ta  Chen  an 
additional  supplemental  question 
regarding  clarification  of  a  specific 
home  market  sales  observation.  On  June 
20,  2002,  Ta  (^hon  vuhmitted  its 
response  to  th''  i  )>[i.irtment's 
supplt'mtTil.i!  ijiii'stw  :) 

AdctiliMii.)!ly.  tli'j  I>.'pdrtni'Mii  sent 
questinn, tires  to  two  of  Ta  Chen's 
subf  iiiitr.ii  tors  on  lanuary  28,  2002,  to 
whi(  h  iht'v  responded  on  February  18, 
2002  On  April  25,  2002.  the 
Department  issued  a  supplemental 
questiumi.urr  t  >  the  same  two 
subcontractors.  They  filed  in  their 
responses  on  May  23.  2002. 

Pursuant  to  section  751(a)(3)(A)  of  the 
Act.  the  Department  may  extend  the 
deadline  for  conducting  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  withm  the  statutory  time  limit  of 
245  days  On  January  22,  2002,  the 
Department  extended  the  time  limits  for 
the  preliminary  results  by  120  days  to 
June  29.  2002  in  accordance  with  the 
Act.  However,  because  June  29,  2002 
fell  on  a  weekend,  the  Department 
stated  it  would  release  its  preliminary 
results  on  July  1,  2002.  See  Notice  of 
Postponement  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Stainless  Steel  Butt- 
Weld  Pipe  Fittings  from  Taiwan,  67  FR 
2856  (January  22,  2002).  The 
Department's  preliminary  determination 
in  thhi  review  was  published  on  July  9, 
2002.  See  Certain  Stainless  Steel  Butt- 
Weld  Pipe  Fittings  From  Taiwan: 
Preliminary  Results  and  Preliminary 
Rescission  in  Part  of  Antidumping  Duty 
Administrative  Review.  ("Preliminary 
Results")  67  FR  45467  (July  9,  2002).  We 
invited  parties  to  comment  on  the 
Preliininar\  KtMilts.  We  received 
written  conunents  on  August  8.  2002 
from  petitioners  and  on  August  9,  2002, 
from  Ta  Chen.  On  August  15,  2002.  we 
received  rebuttal  comments  from 
petitioners  and  Ta  Chen.  On  November 
7,  2002,  (67  FR  67823)  the  Department 
extended  the  time  limit  for  this  review 
30  days.  On  November  27,  2002,  the 
Department  extended  the  time  limit  for 
this  review  an  additional  1 1  days  so  that 


final  results  of  this  review  become  due 
on  December  17,  2002. 

The  Department  is  conducting  this 
.iitnunistrative  re\iew  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

Thf  iner(  handise  subject  to  this 
.itiniiinstrdtive  review  is  c:ertain 
stainless  steel  butt-weld  pipe  fittings 
("SSBWPF'  )  whether  finished  or 
unfinished,  under  14  inches  inside 
diameter.  Certain  SSBWPF  are  used  to 
connect  pipe  sections  in  piping  systems 
where  conditions  require  welded 
connections.  The  subject  merchandise  is 
used  where  one  or  more  of  the  following 
conditions  is  a  factor  in  designing  the 
piping  system:  (1)  Corrosion  of  the 
piping  system  will  occur  if  material 
other  than  stainless  steel  is  used;  (2) 
contamination  of  the  material  in  the 
system  by  the  system  itself  must  be 
prevented:  (3)  high  temperatures  are 
present;  (4)  extreme  low  temperatures 
are  present;  and  (5)  high  pressures  are 
contained  within  the  system. 

Pipe  fittings  come  in  a  variety  of 
shapes,  with  the  following  five  shapes 
the  most  basic:  "elbows",  "tees", 
"reducers  ",  "stub-ends",  and  "caps." 
The  edges  of  finished  pipe  fittings  are 
beveled.  Threaded,  grooved,  and  bolted 
fittings  are  excluded  from  this  review. 
The  pipe  fittings  subject  to  this  review- 
are  classifiable  under  subheading 
7307.23.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS"). 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  the  review  is  dispositive  Pipe 
fittings  manufactured  to  American 
Society  of  Testing  and  Materials 
specification  A774  are  included  in  the 
scope  of  this  order. 

During  this  administrative  review,  the 
Department  received  a  scope  ruling 
request  on  April  12,  2001  and  in 
accordance  with  19  CFR  351,225(k)(2) 
from  Allegheny  Bradford  Corporation  d/ 
b/a  Top  Line  Process  Equipment 
Company  ("Top  Line"),  for  a  scope 
ruling  on  whether  stainless  steel  butt- 
weld  tube  fittings  it  plans  to  import  are 
covered  by  the  antidumping  duty  order 
on  stainless  steel  butt-weld  pipe  fittings 
from  Taiwan.  On  November  15,  2001, 
the  Department  issued  its  preliminary 
scope  ruling.  See  Memorandum  from 
Edward  C.  Yang,  Director,  Enforcement, 
Group  III,  Office  9,  to  foseph  A.  Spetrini, 
Deputy  Assistant  Secretary  for  Import 
Administration.  Group  III:  Preliminary 
Scope  Ruling  on  the  Antidumping  Dut\' 
Order  on  Stainless  Steel  Butt -Weld  Pipe 
Fittings:  Allegheny  Bradford 
Corporation  d/b/a  Top  Line  Process 


Equipment  {"Preliminary  Scope 
Ruling"),  dated  November  15.  2001, 
which  IS  on  file  at  the  L'  S.  Department 
of  Commerce,  in  the  Central  Records 
Unit,  in  room  B-099.  We  gave  interested 
parties  an  opportunity  to  comment  on 
our  Preliminan,'  Scope  Ruling.  Top  Line 
and  Petitioners  filed  briefs  on  November 
21.  2001.  On  November  26,  2001.  Top 
Line  and  Petitioners  filed  rebuttal  briefs 
On  December  10,  2001.  the  Department 
issued  its  final  scope  ruling  that  Top 
Line's  stainless  steel  butt-weld  tube 
fittings  are  within  the  scope  of  the 
Order.  See  Memorandum  from  Edward 
C  Yang,  Director,  Enforcement,  Group 
III.  Office  9,  to  foseph  A.  Spetrini, 
Deputy  Assistant  Secretary  for  Import 
Administrotion.  Group  III:  Final  Scope 
Ruling  on  the  Antidumpmg  Duty  Order 
on  Stainless  Steel  Butt-Weld  Pipe 
Fittings:  Allegheny  Bradford 
Corporation  d/b/a  Top  Line  Process 
Equipment,  dated  December  10,  2001, 
which  is  also  on  file  at  the  U.S. 
Department  of  Commerce,  in  the  Central 
Records  Unit,  in  room  B-099. 

Partial  Rescission  of  Review 

hi  the  Preliminary  Determination,  the 
Department  preluninarilv  rescinded  the 
re\  iew  with  respect  to  Liang  Feng  and 
Tru-Flow  as  we  found  that  there  were 
no  entries  of  subject  merchandise 
during  the  POR.  See  Preliminary 
Determination.  65  FR  45467.  45469.  As 
the  Department  received  no  comments 
on  this  issue  and  as  no  additional 
evidence  has  arisen,  the  Department  is 
rescinding  the  review  with  respect  to 
Liang  Feng  and  Tru  Flriw 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  briefs,  as 
well  as  the  Department's  findings,  in 
this  administrative  review  are  addressed 
in  the  Issues  and  Decision 
Memorandum  for  the  Administrative 
Review  of  Stainless  Steel  Butt-Weld  Pipe 
Fittings  from  Taiwan:  fune  1,  2000 
through  May  31.  2001  ("Decision 
Memorandum"),  dated  December  17, 
2002,  which  is  hereby  adopted  by  this 
notice,  A  list  of  the  issues  raised  and  to 
which  we  have  responded,  all  of  which 
are  in  the  Decision  Memorandum,  is 
attached  to  this  notice  as  Appendix  1, 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  this  review  and 
the  corresponding  recommendations  in 
this  public  memorandum  which  is  on 
file  at  the  U.S.  Department  of 
Commerce,  in  the  Central  Records  Unit, 
in  room  B-099.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  Web  at 
www.ia.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  public  version 


of  the  Decision  Memorandum  are 
identical  in  content. 

Sales  Below  Cost  in  the  Home  Market 

As  discussed  in  more  detail  in  the 
Preliminary  Results,  the  Department 
disregarded  home  market  below-cost 
sales  that  failed  the  cost  test  in  the  final 

results  of  re\iew 

Changes  Since  the  Preliminary  Results 

A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  Appendix  I.  Based  on  our  analysis  of 
the  comments  received,  we  have  made 
certain  changes  in  the  margin 
calculation,  as  discussed  in  the  Decision 
Memorandum,  accessible  in  B-099.  The 
changes  are  as  follows: 

•  llie  Department  has  changed  the 
amount  used  for  inter-warehouse 
transfer. 

•  The  Department  has  applied,  as  facts 
available,  the  average  margin  of  all  the 
U.S.  sales  to  two  sets  of  sales  in 
question,  instead  of  the  average  positive 
margin  applied  in  the  preliminary 
results. 

•  The  Department  has  recalculated  the 
indirect  selling  expense  ratio  since  it  is 
our  policy  to  offset  interest  expenses 
included  in  indirect  selling  expenses  by 
the  amount  of  imputed  expenses  related 
to  subject  merchandise. 

•  The  Department  has  recalculated  Ta 
Chen's  G&A  to  include  bonuses  to 
employees,  supervisors,  and  directors 
paid  from  stockholder's  equity- 
Final  Results  of  the  Review 

We  determine  that  the  following 
percentage  weighted-average  margin 
exists  for  the  period  June  1 ,  2000 
through  May  31,  2001: 

Certain  Welded  Stainless  Steel 
Pipe 


Producer/Manutacturer/ 
Exporter 


Weighted-Average 
Margin  (percent) 


Ta  Chen 


238 


The  Department  shall  determine,  and 
the  U.S.  Customs  Service  ("Customs  ") 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b).  we  have  calculated 
importer-specific  assessment  rates.  With 
respect  to  the  constructed  export  price 
sales,  we  divided  the  total  dumping 
margins  for  the  reviewed  sales  by  the 
total  entered  value  of  those  reviewed 
sales  for  each  importer.  We  will  direct 
Customs  to  assess  any  resulting  non-de 
minimis  percentage  margins  against  the 
entered  Customs  values  for  the  subject 
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merchandise  on  each  of  that  importer's 
entries  during  the  review  period. 

Cash  Deposit  Kequiremeiit.s 

The  following  deposit  requirements 
will  be  effective  upon  pubhcation  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  certain  SSBVVPF  from  Taiwan 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  Ta  Chen  will  be  the  rate  shown 
above;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the. manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  shall 
continue  to  be  51.01  percent. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305.  Timely  written  notification  of 
the  return/destruction  of  APO  materials 
or  conversion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  terms 
of  an  APO  is  a  violation  which  is  subject 
to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act. 


Dated:  December  17,  2002. 
Bernard  T.  Carreau, 

ActingAssistanI  Secretary  for  Import 

Administmlinn 

APPENDIX  I 
Discussion  of  t hi'  Issues: 

Comment  1:  Intra- Warehouse  Freight 

Costs 

Comment  2.  CEP  Profit 

Comment  3:  Use  of  Adverse  Facts 

Available 

Comment  4:  Home  Market  Credit 

Expenses 

Comment  5:  CEP  Expenses 

Comment  6:  CEP  Offset 

Comment  7:  Costs  Associated  with  U.S. 

Short-Term  Borrowings 

Comment  8:  U.S.  Indirect  Selling 

Expenses 

Comment  9:  Home  Market  Indirect 

Selling  Expenses 

Comment  10:  Home  Market  Inventory 

Carrying  Costs  Related  to  U.S.  Sales 

Comment  11:  General  and 

Administrative  Expenses 

Comment  12:  Miscellaneous 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

(I.D   121802AI 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  The  New  England  Fishery 
M  II.  ij^ement  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Scallop  Advisory  Panel.  Oversight 
Committee  and  Habitat  Oversight 
Committee  in  January,  2003  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held 

b»-lu.-:i  l.ii);;,.r\    -    in  I  '  tini  irv  10.  2003. 
Stiv.  SUPPLEMENTARY  INFORMATION  for 
specific  dates  and  times. 
ADDRESSES:  The  meetings  will  be  held 
ill  W  ,i\\;  k   Rl  and  Plvmouth.  MA.  See 

SUPPLEMENTARY  INFORMATION  fi.r  specific 

locatioas. 

Council  address:  New  England 
Fishery  Management  Council.  50  Water 
Street.  Mill  2,  Newburyport,  MA  01950. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
(978)465-0492 

SUPPLEMENTARY  INFORMATION: 
MfH'tiiiij  Datps  .111(1  Agendas 

Tuesday.  January  7.  2003,  9:30  a.m.— 
Habitat  Oversight  Committee  Meeting. 

Location:  Radisson  Hotel  Plymouth 
Harbor,  180  Water  Street,  Plymouth,  MA 
02360:  telephone:  (508)  747^900. 

The  Committee  will  review  the 
analysis  for  the  Essential  Fish  Habitat 
Sections  of  the  Draft  Supplimental 
Environmental  Impact  Statement 
(DSEIS)  for  Amendment  10,  They  will 
also  select  preferred  alternatives  for 
Amendment  10  to  be  recommended  to 
the  full  Council. 

Wednesday.  January  8,  2003.  9:30 
a.m. — Scallop  Advisory  Panel  Meeting. 

Location:  Radisson  Airport  Hotel, 
2081  Post  Road,  Warwick.  Rl  02886: 
telephone:  (401)  739-3000. 

The  Scallop  Advisory  Panel  will 
review  the  Draft  Amendment  10 
alternatives  and  analysis  of  impacts, 
providing  advice  to  the  Oversight 
(Committee  for  measures  to  include  in 
one  or  more  preferred  alternatives. 

January  9,  2003.  9:30  a.m.  and 
January  10.  2003,  8:30  a.m.— Scallop 
Oversight  Committee  Meeting. 

Location:  Radisson  Airport  Hotel. 
2081  Post  Road,  Warwick,  Rl  02886; 
telephone:  (401)  739-3000. 

Based  on  the  new  and  existing 
analyses  in  the  DSEIS,  Plan 
Development  Team  (PDT) 
recommendations,  and  Panel  advice;  the 
Oversight  Committee  will  develop 
recommendations  for  one  or  more 
prefrrrori  .iltematives  for  Draft 
Amtniiiniii  10  to  the  Atlantic  Sea 
Scall    f   iisin'iA  M  in.iui'i!i<Tit  Plan.  The 
comniitt'.'..'  '.vui  di^.^  d''wl>'[i  initial/ 
default  rotation  management 
recommendations  for  the  2004-07 
scallop  fishing  years  based  on  the  2002 
survey  data  and  updated  projections. 
Other  scallop  manaqprnent  issues  may 
also  be  discussed   i!:!-  i'l 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 


Special  Accommodations 

These  meetings  are  physicaliv 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliarv  aids 
should  be  directed  to  Paul  J   Howard 
(see  ADDRESSES!  at  least  5  days  prior  to 
the  meeting  dates 

Dated:  December  18,  2002. 
Richard  W.  Surdi, 

Acting  Director  Office  of  Sustainable 
Fishcrws  Sational  Marine  Fisherws  Senice. 
IFR  IJcM^   02- .32303  Filed  12-23-02;  H  45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Doclcet  No.  010222048-2313-07 

Th«  Stats  Uniform  Commercial  Code 
Exception  of  the  Eiectroriic  Sigrtatures 
in  Global  and  National  Commerce  Act 

AGENCY:  National  Telecommunications 
and  Information  Administration  (NTIA). 
US  Department  of  Commerce 
ACTION:  Request  For  Comments 

SUMMARY:  Section  101  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act.  Pub  L  No   106-229, 
codified  at  15  U  S  C  §§  7001  et  seq 
("ESIGN"  or  "the  Act"),  preserves  the 
legal  effect,  validity,  and  enforceability 
of  signatures  and  contracts  relating  to 
electronic  transactions  and  electronic 
signatures  used  in  the  formation  of 
eiec-tronic  contracts  15  U.S.C.  §  7001(a) 
Section  103  (a)  and  (b)  of  the  Ad, 
however,  provides  that  the  provisions  of 
section  101  do  not  apply  to  contracts 
and  records  governed  by  statutes  and 
regulations  regarding  court  documents, 
probate  and  domestic  law  matters;  state 
cnniniercial  law;  consumer  law  covering 
utility  services,  residential  property 
foreclosures  and  defaults,  and  insurance 
benefits,  product  ref;al!  notices;  and 
hazardous  materials  documents  Section 
103  of  the  Act  also  requires  the 
Secretary  of  Commerce,  through  the 
Assistant  Secretary'  for  Communications 
and  Information,  to  review  the  operation 
of  these  exceptions  to  evaluate  whether 
they  continue  to  be  necessary  for 
consumer  protection,  and  to  make 
recommendations  to  Congress  based  on 
this  evaluation.  15  U.S.C.  §  7003(c)(1). 
This  Notice  is  intended  to  solicit 
comments  from  interested  parties  for 
purposes  of  this  evaluation,  specifically 
on  the  state  uniform  commercial  code 
exception  to  the  ESIGN  Act.  See  15 
U.S.C.  §  7003(a)(3).  NTIA  will  publish 
separate  notices  requesting  comment  on 


the  other  exceptions  listed  in  section 
103  of  the  ESIGN  Act  ^ 
DATES:  Written  comments  and  papers 
are  requested  to  be  submitted  on  or 
before  Februar*  24.  2003 
ADDRESSES:  Written  comments  should 
be  submitted  to  Josephine  .Scarlett 
National  Telecommunications  and 
Information  Administration,  14th  Street 
and  Constitution  Ave  ,  N  W., 
Washington,  DC  20230  Paper 
submissions  should  include  a  three  and 
one-half  inch  computer  diskette  m 
HTML.  ASCII.  Word,  or  WordPerfed 
format  (please  specify  version) 
Diskettes  should  be  labeled  with  the 
name  and  organizational  affiliation  of 
the  filer,  and  the  name  of  the  word 
processing  program  used  to  create  the 
document.  In  the  alternative,  comments 
may  be  submitted  electronically  to  the 
following  electronic  mail  address 
esignstudy     ucc@ntia.doc.gov 
Comments  submitted  via  electronic  mail 
also  should  be  submitted  in  one  or  more 
of  the  formats  specified  above 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  about  this  request  for 
comment,  contact;  Josephine  Scarlett 
Attorney,  Office  of  the  Chief  Counsel 
NTIA,  14th  Street  and  Constitution 
Ave  .  N.W  .  Washington,  DC  20230. 
telephone  (202)  482-1816  or  electronic 
mail:  jscarlett@ntia.doc.gov  Media 
inquiries  should  be  directed  to  the 
Office  of  Public  Affairs.  National 
Telecommunications  and  Information 
Administration,  at  (202)  482-7002 
SUPPLEMENTARY  INFORMATION; 

Background:  Electronic  Signatiires  in 
Global  and  National  Commerce  Act 

Congress  enacted  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act,  Pub  L  No   106-229, 
1 14  Stat,  464  (2000),  to  facilitate  the  use 
of  electronic  records  and  signatures  in 
interstate  and  foreign  commerce  and  to 
remove  uncertainty  about  the  validit\  uf 
contracts  entered  into  electronically. 
Section  101  requires,  among  other 
things,  that  electronic  signatures, 
contracts,  and  records  be  given  legal 
effect,  validity,  and  enforceability. 
Sections  103(a)  and  (b)  of  the  Act 
provides  that  the  requirements  of 
section  101  shall  not  apply  to  contracts 
and  records  governed  by  statutes  and 
regulations  regarding:  probate  and 


'CommRnts  submitted  in  response  to  Federal 
Re^ster  notices  requesting  comment  on  the  other 
exceptions  to  ESIGN  will  be  considered  as  part  of 
the  same  section  103  evaluation  and  not  as  part  of 
a  separate  review  of  the  Act.  Notices  have  been 
published  on  the  court  documents,  hazardous 
materials,  product  recall,  family  law  documents, 
housing  default,  and  insurance  cancellation  notices 
exceptions  to  ESIGN.  See  67  Fed.Reg.  56277.  56279, 
59828,  61599.  63379.  69201,  and  75849 


domestic  law  matters;  state  commercial 
law .  consumer  law  covering  utility 
services,  residential  default  and 
foreclosure  notices,  and  insurance 
benefits  cancellation  notices;  product 
T«.aVi  notK  es   and  hazardous  materials 
d(>c-uments 

The  statutory-  lanp^agf-  providing  for 
an  exception  to  section  101  of  ESIGN  for 
contracts  governed  by  the  Uniform 
Commercial  Code  as  in  effect  in  any 
state  !!■  fdund  m  section  103(a)(3)  of  th« 
Act 

Sec  103.  [15  U.S.C.  7003]  Specific 

Exceptions 

(a)  Excepted  Requirements  —  The 
provisions  of  section  101  shall  not  apply 
to  a  contract  or  other  record  to  the 

extent  it  is  governed  by — 

*  *    *    * 

(3-  the  Uniform  CoBunercial  Code,  as 
in  effect  in  any  State,  other  than 
sections  1-107  and  1-206  and  Articles 

2  and  2A. 

•  «    «    * 

The  statutorv  langusjBIB^uiring  the 
Assistant  Secre1ar>  for  Communications 
and  Information  tc  subm:'  a  rppirt  to 
Congress  on  the  results  of  'tif  m  aluation 
of  the  section  103  except), iii;-  '(  -ne 
ESIGN  Act  is  found  in  section  103(cKl) 
of  the  Act  as  set  forth  below 

IcJ  flevieu  of  Exceptions  — 

fl]  Evaluation  required  —  The 
Secretar>  of  Commerce,  acting  through 
the  .Assistant  Secretar\'  for 
Communications  and  Information,  shall 
review  the  operation  of  the  exceptions 
in  subsections  (a)  and  (b)  to  evaluate, 
over  a  period  of  3  years,  whether  such 
exceptions  continue  to  be  necessary  for 
the  protection  of  consumers.  Within  3 
years  after  the  date  of  enactment  of  this 
Act.  the  Assistant  Secretary  shall  submit 
a  report  to  Congress  on  the  results  of 
such  evaluation. 

Contracts  and  Records  Governed  b\ 
State  Uniform  Commercial  Code 

The  ESIGN  exception  for  contracts 
governed  by  state  uniform  commercial 
code  (UCC)  provisions,  other  than 
sections  1-107,  1-206,  Articles  2  and 
2A,  precludes  the  formation  or 
establishment  of  these  contracts  by 
electronic  means. ^  Contracts  based  on 
the  other  provisions  of  the  uniform 
commercial  code  are  excepted  or 
exempt  from  the  application  of  ESlGN's 
provisions,  and  therefore,  are  not  legally 
valid  if  executed  electronicallv  or 


^Section  1-107  allows  for  waiver  or  renunciation 
of  a  claim  or  right  after  breach  without  a  writing: 
section  1-206.  tlie  statute  of  frauds,  requires  a 
written  contract  for  sale  of  propert\  in  excess  of 
S5.000  in  amount  or  value  of  remedy:  Articles  2  and 
2.\  govern  sales  and  lease  transactions, respectively. 
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signed  with  an  electronic  signature. 
This  general  rule  does  not  apply, 
however,  to  transferable  records  under 
Title  II  of  the  ESIGN  Act.  See  15  U.S.C. 
§  7021(a).  For  the  purposes  of  Title  II,  a 
"transferable  record"  is  an  electronic 
record  that  would  be  a  note  under 
Article  3  of  the  uniform  commercial 
code  if  the  electronic  record  were  in 
writing;  the  issuer  of  the  electronic 
record  expressly  has  agreed  is  a 
transferable  record;  and  relates  to  a  loan 
secured  by  real  property.  Id.  The 
provisions  of  Title  II.  therefore,  allow 
the  use  of  electronic  signatures  for 
transferable  records  under  Article  3  of 
the  uniform  commercial  code, '  although 
not  included  among  the  ESIGN 
exceptions  in  Title  I.  See  e.g.,  15  U.S.C. 
§  7003(a)(3). 

Each  states  commercial  law  controls 
whether  electronic  transactions  are 
allowed  under  that  state's  uniform 
commertrial  code.  While  some  states" 
rules  require  parties  to  execute 
commercial  contracts  in  written  form, 
several  states  have  used  section 
102(a)(1)  of  ESIGN  to  adopt  ele<;fronic 
transactions  laws  that  incorporate  or 
exclude  commercial  transactions  under 
the  uniform  commercial  code  from  the 
application  of  the  state  electronic 
transactions  laws.  See  National 
Conference  of  Commissioners  on 
Uniform  State  Laws  at  http:// 
www.nccusl.org/nccusl/ 
LegislativeByState.pdf.  Forty-six  states 
have  adopted  the  version  of  UETA 
recommended  by  NCCUSL  or  their  own 
version  of  UETA.  Of  the  states  that  have 
passed  UETA  laws,  most  of  them  have 
expressly  excluded  contracts  governed 
by  select  uniform  commercial  code 
provisions  from  the  operation  of  the 
state  electronic  transactions  laws."  The 
remaining  states  have  passed  state 
UETA  laws  that  do  not  contain  language 
that  expressly  excludes  all  uniform 
commercial  code  provisions.  These 
statutes  may  contain  general  provisions, 
however,  that  make  the  substantive 
commercial  law  controlling  and  require 


JJitlB  II  also  notes  that  •■|<ll«livKry.  possession, 
and  endorsement  are  not  required  to  obtain  or 
exercise  any  of  the  rights  under  this  subsection."  15 
U.S.C:.  t)  7021(d)  The(x)de  explains  why  an 
electronic  signature  would  still  \te  enforceable 
without  delivery  (UCC  §4-110).  possession  (UCC 
S  3-301 ).  or  endorsement  (UCX:  S  3-205)  of  the 
instrument. 

*See  e.g..  New  Mexico  H.B.  232.  availablp  of. 
http://www.nccusl.org/nccusl/pul)draf^s.asp 
(excludes  Articles  3.  4.  4A.  5.  8.  and  9  of  the 
Uniform  Commercial  Code  from  ESIGN). 
Approximately  43  states  have  an  exception  for 
specific  uniform  commercial  code  provisions.  For  a 
list  of  states  that  have  adopted  electronic 
transactions  laws,  see  the  National  Qjnference  of 
Commissioners  on  Uniform  State  Laws  website. 
availobh  at.  http://www.nccusl.org/nccub)/ 
legislativebystate.pdf. 


an  examination  of  the  commercial  code 
to  determine  whether  certain  electronic 
commercial  transactions  are  legally 

valid. 

Some  state  legislatures  and  state 
courts  have  also  enacted  the  Uniform 
Computer  Information  Transactions  Act 
(UCITA).  Most  UCITA  laws  specify  that 
if  there  is  conflict  between  their 
provisions  and  those  of  the  state 
uniform  commercial  code,  the  latter  is 
controlling.  Con.sequently.  if  a  state's 
regulations  regarding  electronic 
signatures  contains  an  exception  for 
certain  transactions  governed  by  the 
uniform  commercial  code,  then  the 
uniform  commercial  code  will  control, 
regardless  of  what  UCITA  allnvv; 

The  ESIGN  Section  103  I  v. ilu.it ion 

The  ESIGN  Act  directs  the  Assistant 
Secretary  of  Communications  and 
Information  to  conduct  an  evaluation  of 
whether  the  exceptions  set  out  in 
section  103  of  the  Act  continue  to  be 
necessary  for  the  protection  of 
consumers,  and  to  submit  a  report  to 
Congress  on  the  results  of  the  evaluation 
no  later  than  |une  30,  2003.  The 
Assistant  Secretary  for  Communications 
and  Information  is  the  chief 
administrator  of  NTIA.  As  the 
President's  principal  advisor  on 
telecommunications  policies  pertaining 
to  the  Nation's  economic  and 
technological  advancement,  NTIA  is  the 
executive  branch  agency  responsible  for 
developing  and  articulating  domestic 
and  international  telecommunications 

policy. 

The  ESIGN  section  103  evaluation  of 
the  state  uniform  commercial  code  law 
exception  is  intended  to  evaluate  the 
current  status  of  the  law  regarding  this 
issue  in  preparation  for  a  report  to 
Congress  on  whether  this  exception 
remains  necessary  to  protect  consumers. 
This  evaluation  is  not  a  review  or 
analysis  of  state  uniform  commercial 
code  provisions  for  the  purpose  of 
recommending  changes  to  those 
regulations,  but  to  advise  Congress  of 
the  current  state  of  law  and  practice 
regarding  this  issue.  Comments  filed  in 
response  to  this  Notice  should  not  be 
considered  to  have  a  connection  with  or 
impact  on  ongoing  specific  federal  and 
state  rulemaking  proceedings 
concerning  contracts  governed  by  state 
uniform  (  iinimorcial  codes. 

liivilHliiiti  Id  (iimnii'iit 

NTIA  requests  that  interested  parties, 
including  members  of  the  bar,  courts 
and  consumer  representatives,  submit 
written  comment  on  any  issue  of  fact, 
law,  or  policy  that  may  assist  in  the 
evaluation  required  by  section  103(c). 
We  invite  comment  from  all  parties  that 


may  be  affectod  by  the  runiuval  ol  tne 
State  uniform  commercial  code 
exception  from  the  ESIGN  Act 
including,  but  not  limited  to.  state 
agencies  and  organizations,  national  and 
state  bar  associations,  consumer 
advocates,  and  commercial  law 
practitioners.  The  comments  will  assist 
NTIA  in  evaluating  the  potential  impact 
of  the  removal  of  this  exception  from 
ESIGN  on  consumers,  companies, 
practitioners,  and  state  electronic 
transactions  laws.  The  following 
questions  are  intended  to  provide 
guidance  as  to  the  specific  subject  areas 
to  be  examined  as  a  part  of  the 
evaluation.  Commenters  are  invited  to 
discuss  any  relevant  issue,  regardless  of 
whether  it  is  identified  below. 

1.  Discuss  state  Uniform  Electronic 
Transactions  Act  (UETA)  provisions 
that  either  include  or  exclude  any 
sections  of  the  State  Uniform 
Commercial  Code  provisions  that  are 
also  exceptions  to  section  101  of  the 
ESIGN  Act. 

2.  Describe  state  uniform  commercial 
code  provisions  that  are  excluded  from 
the  state  electronic  transactions  laws  or 
the  ESIGN  Act  and  that  require  written 
documents  for  commercial  contracts 
and  transactions.  Indicate  whether  there 
other  state  or  federal  regulations  that 
require  commercial  contracts  and 
transactions  covered  by  the  state 
uniform  commercial  codes  to  be 
excluded  from  the  operation  of  ESIGN 
or  the  state  UETA  laws. 

3.  Discuss  whether  and  how  the 
inclusion  of  all  state  uniform 
commercial  code  contracts  and 
transactions  under  the  requirements  of 
ESIGN  and  the  state  UETA  laws  would 
affect  consumers.  How  would  this  affect 
companies? 

4.  Discuss  all  state  uniform 
commercial  code  provisions  that  may 
need  to  be  modified  to  accommodate 
interstate,  online  transactions. 

5.  Are  there  issues  surrounding  the 
execution  of  commercial  documents 
covered  by  the  exception,  such  as 
authentication  and  privacy,  that  should 
be  considered? 

B.  How  would  the  removal  of  the  state 
uniform  commercial  code  exception 
from  ESIGN  affect  federal  or  state 
commercial  law? 

7.  Describe  the  types  of  commercial 
transactions  and  contracts  that  would 
either  benefit  from  or  be  harmed  by  the 
removal  of  the  state  uniform  commercial 
code  exception  to  ESIGN. 

8.  Would  the  economic  impact  be 
greater  on  consumers  or  a  particular 
industry  if  the  exception  is  eliminated 
from  ESIGN? 

Please  provide  copies  of  studies, 
reports,  opinions,  research  or  other 
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empirical  data  referenced  in  the 
responses. 

Dated:  December  19.  2002. 
Kathy  0.  Smith, 

Chief  Counsel,  National  Telecommunications 

and  Information  Administration. 

TR  n<x    n2-3240.^>  Filed  12-23-02;  8:45  am] 

BILUNG  CODE  3510-60-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  tor 
Certain  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Hong  Kong 

December  18.  2002. 

AGENCY:  Committee  for  the 
Implenif'ntatitin  of  Textile  Agreements 

TITAJ 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting  a 
limit. 

EFFECTIVE  DATE:  December  24.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  "Textiles  and  Apparel 
website  at  http://www  otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authurit>;  .Sei.Iiiji.  ^U4  ul  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3.  1972,  as 
amended. 

The  current  limit  for  Categories  645/ 
646  is  being  increased  to  address  a  data 
discrepancy  in  these  categories  (see  67 
FR  72922,  published  on  December  9, 
2002). 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  I  if  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 


see  66  FR  63219,  published  on 
December  5.  2001 

)ames  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(Committee  for  the  Implementation  o(  1  exiile 
Agreements 

December  18,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29,  2001,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Hong  Kong  and 
exported  during  the  twelve-month  period 
which  began  on  January  1.  2002  and  extends 
through  December  31,  2002. 

Effective  on  December  24.  2002.  you  are 
directed  to  increase  the  current  limit  for 
Categories  645/646  to  1,382.047  dozen  ',  as 
provided  for  under  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III. 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
I  FR  Doc    02-32288  Filed  12-23-02;  8:45  a.m. 

BILLING  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Removing  a  Company  From  List  of 
Companies  In  Macau  From  Which 
Customs  Shall  Deny  Entry  to  Textiles 
and  Textile  Products 

December  20.  2002. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  directing 
Customs  not  to  apply  the  directive 
regarding  denial  of  entry  to  shipments 
from  a  certain  company. 

EFFECTIVE  DATE:  P'h  t  mber  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 
SUPPLEMENTARY  INFORMATION: 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31.  2001. 


Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  12475  of  May  9,  1984,  as 
amended. 

In  a  notice  and  letter  to  the 
Commissioner  of  Customs,  dated  August 
27,  2002,  and  published  in  the  Federal 
Register  on  September  3.  2002  (67  FR 
56282).  the  Chairman  of  CITA  directed 
the  U.S.  Customs  Service  to  deny  entry 
to  textiles  and  textile  products  allegedly 
manufactured  by  certain  listed 
companies  in  Macau;  Customs  had 
informed  CFTA  that  these  companies 
were  found  to  have  been  illegally 
transshipping,  closed,  or  unable  to 
produce  records  to  verify  production. 

Based  on  information  received  since 
that  time.  CITA  has  determined  that  Mei 
Lai,  one  of  the  listed  companies,  should 
not  be  subject  to  that  directive.  Effective 
on  December  20,  2002,  Customs  should 
not  apply  the  directive  to  shipments  of 
textiles  and  textile  products  allegedly 
manufactured  by  this  company.  CITA 
expects  that  Customs  will  conduct 
additional  on-site  verifications  of  this 
company's  production  when  possible. 

James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  20.  2002. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  In  the  letter  to  the 
Commissioner  of  Customs,  dated  August  27, 
2002  (67  FR  56282),  the  Chairman  of  CTTA 
directed  the  U.S.  Customs  Service  to  deny 
entry  to  textiles  and  textile  products 
allegedly  manufactured  by  certain  listed 
companies  in  Macau;  Customs  had  informed 
CITA  that  these  companies  were  found  to 
have  been  illegally  transshipping,  closed,  or 
unable  to  produce  records  to  verify 
production. 

Based  on  information  received  since  that 
time.  CITA  has  determined  that  Mei  Lai,  one 
of  the  listed  companies,  should  not  be  subject 
to  that  directive.  Effective  on  December  20. 
2002,  Customs  should  not  apply  the  directive 
to  shipments  of  textiles  and  textile  products 
allegedly  manufactured  by  this  company. 
CITA  expects  that  Customs  will  conduct 
additional  on-site  verifications  of  this 
company's  production  when  possible. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
James  C.  Leonard  III, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.02-32539  Filed  12-20-02;  2:06  pmj 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  tor  Public  Comments  on 
Commercial  Availability  Request  under 
the  United  States-Caribbean  Basin 
Trade  Partnership  Act  (CBTPA) 

December  20.  2002. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Request  for  public  comments 
concerning  a  request  for  a  determination 
that  certain  shirting  fabrics,  for  use  in 
blouses,  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner  under  the 
TRTPA.        

summary:  On  December  18.  2002.  the 
Chairman  of  CITA  received  a  petition 
from  School  Apparel,  Inc.  alleging  that 
certain  shirting  fabrics,  classified  in 
subheadings  5210.21  and  5210.31  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  used  in  the 
production  of  women's  and  girls' 
blouses,  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner.  It 
requests  that  blouses  of  such  fabrics  be 
eligible  for  preferential  treatment  under 
the  CBTPA.  CITA  hereby  solicits  public 
comments  on  this  request,  in  particular 
with  regard  to  whether  such  shirting 
fabrics  can  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner.  Comments  must  be 
submitted  by  January  8.  2003,  to  the 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements, 
room  3001.  United  States  Department  of 
Commerce,  14th  and  Constitution 
Avfnuo.  N\V  .  VVashinEtnn,  DC  20230. 

FOH  FURTHER  INFORMATION  CONTACT: 

Janet  Hemzon,  Interaalionai  1  rade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 

(203'  1H  '    MHO 

SUPPLtMfcNTARV  INfORMATlON: 

Authority:  Section  213(b)(2)(A)(v)(II)  of  the 
CBTPA.  as  added  by  Section  211(a)  of  the 
CBTPA;  Section  6  of  Exet:ulive  Order  No. 
13191  of  January  17,  2001. 

BACKGROUND: 

The  C;BTPA  provides  for  quota-and 
duty-free  treatment  for  qualifying  textile 
and  apparel  products.  Such  treatment  is 
generally  limited  to  products 
manufactured  from  yarns  or  fabrics 
formed  in  the  United  States  or  a 
beneficiary  country.  The  CBTPA  also 
authorizes  quota-and  duty-free 
treatment  for  apparel  articles  that  are 
both  cut  (or  knit-to-shape)  and  sewn  or 
otherwise  assembled  in  one  or  more 


cB  1  FA  beneficiary  countries  from  fabric 
or  yam  that  is  not  formed  in  the  United 
States  or  a  beneficiary  country,  if  it  has 
been  determined  that  such  fabric  or 
yams  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner.  In 
Executive  Order  No.  13191.  the 
President  delegated  to  CITA  the 
authority  to  determine  whether  yams  or 
fabrics  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner  under  the 
CBTPA  and  directed  CITA  to  establish 
procedures  to  ensure  appropriate  public 
participation  in  any  such  determination 
On  March  6,  2001.  CITA  published 
procedures  in  the  Federal  Register  that 
it  will  follow  in  considering  requests  (66 
FR  13502). 

On  December  18.  2002.  the  Chairman 
of  CITA  received  a  petition  from  School 
Apparel,  Inc.,  alleging  that  certain 
shirting  fabrics,  specifically  fabrics  of 
subheadings  5210.21  and  5210.31,  not 
of  square  construction,  containing  more 
than  70  warp  ends  and  filling  picks  per 
square  centimeter,  of  average  yarn 
number  exceeding  70  metric,  cannot  bf 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner  and  requesting  quota-and  duty- 
free treatment  under  the  CBTPA  for 
women's  and  girls'  blouses  that  are  both 
cut  and  sewn  in  one  or  more  CBTPA 
beneficiary  countries  from  such  fabrics 

CITA  is  soliciting  public  comments 
regarding  this  request,  particularly  with 
respect  to  whether  these  fabrics  can  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  Also  relevant  is  whether  other 
fabrics  that  can  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner  are 
substjtutable  for  the  fabrics  for  purposes 
of  the  intended  use.  Comments  must  be 
received  no  later  than  |anuar>'  8,  2003. 
Interested  persons  are  invited  to  submit 
six  copies  of  such  comments  or 
information  to  the  Chairman.  Committee 
for  the  Implementation  of  Textile 
Agreements,  room  3100,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW..  Washington, 
DC  20230. 

If  a  comment  alleges  that  these 
shirting  fabrics  can  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner.  CITA  will 
closely  review  any  supporting 
documentation,  such  as  a  signed 
statement  by  a  manufacturer  of  the 
fabrics  stating  that  it  produces  the 
fabrics  that  are  the  subject  of  the 
request,  including  the  quantities  that 
can  be  supplied  and  the  time  ne<:essary 
to  fill  an  order,  as  well  as  any  relevant 
information  regarding  past  production. 


CITA  will  protect  any  business 
( I  [iti.l>  lit; al  infnrination  that  is  marked 
business  (  unfideiiti.tl  h>>m  disclosure  to 
the  full  extent  pernutTfii  by  law.  CITA 
will  make  available  to  the  public  non- 
confidential versions  of  the  request  and 
non-confidential  versions  of  any  public 
comments  received  with  respect  to  a 
request  in  room  3100  in  the  Herbert 
Hoover  Building.  14th  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230. 
Persons  submitting  comments  on  a 
request  are  encouraged  to  include  a  non- 
confidential version  and  a  non- 
confidential summary. 

I.iincs  (     It'Diidril  111. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  02-32540  Filed  12-20-02;  2:06  pml 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request — Requirements  for 
Baby-Bouncers.  Walker-Jumpers,  and 
Baby-Walkers 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION;  Notice. 

summary:  In  the  Federal  Res^ister  of 
lA  lutMM  9.  2002  (67  FK  bJ>J3b,.  the 
Consumer  Product  Safety  Commission 
published  a  notice  in  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35}  to 
announce  the  agency's  intention  to  seek 
extension  of  approval  of  the  collection 
of  information  in  the  requirements  for 
baby-bouncers,  walker-jumpers,  and 
baby-walkers  in  regulations  codified  at 
16  CFR  1500.18(a)(6)  and  1500.86(a)(4). 

No  comments  were  received  in 
response  to  the  Federal  Register  notice. 
Therefore,  by  pubiii  ation  of  this  notice, 
the  Commission  announces  that  it  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for 
extension  of  approval  of  that  collection 
of  information  without  change. 

The  regulation  codified  at  16  CFR 
1500.18(a)(6)  establishes  safety 
requirements  for  baby-bouncers,  walker- 
jumpers,  and  baby-walkers  to  reduce 
unreasonable  risks  of  injury  to  children 
associated  with  those  products.  Those 
risks  of  injury  include  amputations, 
crushing,  lacerations,  fractures, 
hematomas,  bruises  and  other  injuries  to 
children's  fingers,  toes,  aiid  other  parts 
of  their  bodies.  The  regulation  codified 
at  16  CFR  1500.86(a)(4)  requires 
manufacturers  and  importers  of  baby- 
bouncers,  walker-jumpers,  and  baby- 
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walkers  to  maintain  records  for  three 
years  containing  information  about 
testing,  inspections,  sales  and 
distribution  of  these  products. 

The  records  of  testing  and  other 
information  required  by  the  regulations 
dUnw  the  Commission  tu  determine  if 
bahv-boun(;ers.  walker-jumpers,  and 
babv-walkers  comply  with  the 
requirements  of  the  regulation  codified 
at  16C:FR  1500.18(a)(6)   If  the 
Commission  determines  that  products 
fail  to  comply  with  the  regulations,  the 
records  required  by  16  CFR 
1500.86(a)(4)  enable  the  firm  and  the 
Commission  to;  (i)  Iden'.ify  specific 
models  of  products  which  fail  to  comply 
with  applicable  requirements;  and  (ii) 
notify  distributors  and  retailers  in  the 
tevent  those  products  are  subject  to 
recall. 

.additional  Information  About  the 
Request  for  Kxtension  of  .\pproval  of  a 
t^oUection  ol  Inlormatmn 

Agency  address:  Consumer  Product 
Safety  Commission.  Washington.  DC 
20207. 

Title  of  information  collection: 
Requirements  for  Bahv-Bouncers, 
Walker-Jumpers,  and  Babv-Walkers,  16 
CFR  1500.18(a)(6)  and  1500  8ft(a)(4). 

Type  of  request:  Extension  of  approval 
without  change. 

General  description  of  respondents: 
Manufacturers  and  importers  of  baby- 
bouncers,  walker- jumpers,  and  baby- 
walkers. 

Estimated  number  of  respondents:  28. 

Estimated  average  number  of  hours 
per  respondent:  2  per  year.         • 

Estimated  number  of  hours  for  all 
respondents:  56  per  year. 

Estimated  cost  of  collection  for  all 
respondents:  $1,590.40  per  year. 

Comments;  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
submitted  by  January  23.  2003  to  (1)  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for 
CPSC,  Office  of  Management  and 
Budget,  Washington  DC  20503; 
telephone:  (202)  395-7340,  and  (2)  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington.  DC  20207.  Written 
comments  may  also  be  sent  to  the  Office 
of  the  Secretary  by  facsimile  at  (301) 
504-0127  or  by  e-mail  at  cpsc- 
os@cpsc.gov. 

Copies  of  this  request  for  extension  of 
the  information  collection  requirements 
and  supporting  documentation  are 
available  from  Linda  Glatz,  management 
and  program  analyst.  Office  of  Planning 
and  Evaluation,  Consumer  Product 
Safety  Commission,  Washington,  DC 


20207;  telephone:  (301)  504-0416,  ext. 
2226. 

Dated:  December  19,  2002. 
Todd  A.  Stevenson, 

Secretary,  Consumer  Product  Safety 

Commission. 

(FR  Doc.  02-32437  Filed  12-23-02;  8:45  am] 

BILUNG  CODE  635S-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force  L5  Civil 
Signal  Interface  Control  Document 
(ICD)  Revision  2 

AGENCY:  Department  of  the  Air  Force, 

Dili) 

ACTION:  Request  for  public  comment  of 

L5  Civil  Signal  Interface  Control 

Document  (ICD)  Revision  2. 

summary:  This  notice  informs  the  public 
that  the  Global  Positioning  System 
(GPS)  loint  Program  Office  (JPO)  has 
released  the  current  ICD-GPS-705  dated 
2  December  2002.  Navstar  GP.S  .Space 
Segment/ User  Segment  L5  Interfaces,  for 
public  review  and  comment.  This  ICD 
describes  the  interface  characteristics  of 
L5,  a  signal  to  be  incorporated  into  the 
GPS  system  for  the  benefit  of  the 
civilian  community.  The  ICD  can  be 
reviewed  at  the  following  Web  site: 
http://gps.losangeles.af.mil.  Click  on 
"Public  Interface  Control  Working 
Group  (ICWG)."  Hyperlinks  to  the  ICD 
and  review  instructions  are  provided. 
The  reviewer  should  save  the  ICD  to  a 
local  memory  location  prior  to  opening 
and  performing  the  review.  All 
comments  and  their  resolutions  will  be 
posted  to  the  web  site 
ADDRESSES:  Submit  comments  to  SMC/ 
CZLRC.  2420  \'ela  Way.  Suite  1467,  El 
Segundo.  CA  90245-4659.  A  comment 
matrix  is  provided  for  your  convenience 
at  the  web  site  and  is  the  preferred 
method  of  comment  submittal. 
Comments  may  be  submitted  to  the 
following  Internet  address: 
smc.czerc@losangeles.af.mil.  Comments 
may  also  be  sent  by  fax  to  1-310-363- 
6387. 

DATES:  The  suspense  date  for  comment 
submittal  is  January  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
CZERC  at  l-31U-3bi-bi2y.  GPS  JPO 
System  Engineering  Division,  or  write  to 
the  address  above. 
SUPPLEMENTARY  INFORMATION:  The 
civilian  and  military  communities  use 
the  Global  Positioning  System  which 
employs  a  constellation  of  24  satellites 
to  provide  continuously  transmitted 
signals  to  enable  appropriately 
configured  GPS  user  equipment  to 


produce  accurate  position,  navigation, 
and  time  information. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc  02-32335  Filed  12-23-02;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Presidential  Determination  on 
Classified  kitormetk>n  Concerning  tne 
Air  Force  8  Operating  Location  Near 
Groom  Lake.  NV 

agency;  Department  of  the  Air  Force, 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  President  has  exempted  the  United 
States  Air  Force's  operating  location 
near  Groom  Lake,  Nevada  from  any 
Federal,  State,  interstate,  or  local 
provision  respecting  control  and 
abatement  of  solid  waste  or  hazardous 
waste  disposal  that  would  require  the 
disclosure  of  classified  information  to 
any  unauthorized  persons. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
\V.  Kipling  A',  ^ee,  Jr..  Deputy  General 
Counsel  (Military  Affairs),  Office  of  the 
Secretary  of  the  Air  Force,  Washington 
DC  20330;  telephone  (703)  695-5663. 

SUPPLEMENTARY  INFORMATtON:  42  U.S.C. 
6961  makes  each  department,  agency 
and  instrumentality  of  the  executive, 
legislative,  and  judicial  branches  of  the 
Federal  Govenmient  (1)  having 
jurisdiction  over  any  solid  waste 
management  facility  or  disposal  site,  or 
(2)  engaged  in  any  activity  resulting,  or 
which  may  result,  in  the  disposal  or 
management  of  solid  waste  or  hazardous 
waste  subject  to  all  Federal,  State, 
interstate,  and  local  requirements,  both 
substantive  and  procedural  (including 
any  requirement  for  permits  or  reporting 
or  any  provisions  for  injunctive  relief 
and  such  sanctions  as  may  be  imposed 
by  a  court  to  enforce  such  relief), 
respecting  control  and  abatement  of 
solid  waste  or  hazardous  waste  disposal 
and  management  in  the  same  manner, 
and  to  the  same  extent,  as  any  person  is 
subject  to  such  requirements,  including 
the  payment  of  reasonable  service 
charges.  42  U.S.C.  6961  also  states  that 
the  President  may  exempt  any  solid 
waste  management  facility  of  any 
department,  agency,  or  instrumentality 
in  the  executive  branch  from 
compliance  with  such  a  requirement  if 
he  determines  it  to  be  in  the  paramount 
interest  of  the  United  States  to  do  so  and 
that  any  exemption  shall  be  for  a  period 
not  in  excess  of  one  year. 


'H42»i 


F»Hleral   Ket;ist»'r    \ 
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On  September  13,  2002.  the  President 
exempted  thr  \  '  '    >rce's  operating 
location  near  liii     i:  Lake,  Nevada  from 
any  Federal,  State,  interstate,  or  local 
provisions  respecting  control  and 
abatement  of  solid  waste  or  hazardous 
waste  disposal  that  would  require  the 
disclosure  of  classified  information 
concerning  that  operating  location  to 
any  unauthorized  person.  Therefore,  the 
text  of  the  Memorandum  from  the 
President  to  the  Secretary  of  the  Air 
Force  is  set  forth  below. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 

Presidential  Determination  No.  2002-30 

September  13.2002 

Memorandum  for  Administrator  of  the 

Environmental  Protection  Agency  land]  the 

Secretary  of  the  Air  Fon:e 
Subject:  Classified  Information  Concerning 

the  Air  Force's  Operating  Location  Near 

Groom  Lake,  Nevada 

1  find  that  it  is  in  the  paramount  interest 
of  the  United  States  to  exempt  the  United 
Stales  Air  Force's  operating  location  near 
Groom  Lake,  Nevada,  the  subject  of  litigation 
in  Kasza  v.  Browner  (D.  Nev.  CV-S-94-795- 
PMP)  and  Frost  v.  Perry  (D.  Nev.  CV-S-94- 
714-PMP),  from  any  applicable  requirement 
for  the  disclosure  to  unauthorized  persons  of 
classified  information  concerning  that 
operating  location.  Therefore,  pursuant  to  42 
U.S.C.  6961(a),  1  hereby  exempt  the  Air 
Force's  operating  location  near  Groom  Lake. 
Nevada,  from  any  Federal.  State,  interstate  or 
local  provision  respecting  control  and 
abatement  of  solid  waste  or  hazardous  waste 
disposal  that  would  require  the  disclosure  of 
rlassified  information  concerning  the 
operating  location  to  any  unauthorized 
person.  This  exemption  shall  be  effective  for 
the  full  one-year  statutory  period. 

Nothing  herein  is  intended  to:  (a)  Imply 
that  in  the  absence  of  such  a  Presidential 
exemption,  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  or  any  other  provision 
of  law  permits  or  requires  disclosure  of 
classified  information  to  unauthorized 
persons;  or  (b)  limit  the  applicability  or 
enforcement  of  any  requirement  of  law 
applicable  to  the  Air  Force's  operating 
location  near  Groom  Lake.  Nevada,  except 
those  provisions,  if  any,  that  would  require 
the  disclosure  of  classified  information. 

The  Secretary  of  the  Air  Force  is 
authorized  and  directed  to  publish  this 
determination  in  the  Federal  Register. 
George  W.  Bush 

|FK  Doc  02-123.34  Filed  12-23-02;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Notice  o(  Proposed  Information 
Collection  Requests 

AGENCY:  IJepartment  of  Education. 
summary:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 


Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
24. 2003. 

SUPPLEMENTARY  INFORMATION:  Section 
,i5Ut>  III  itit!  Faptr .%  ■  <.  k  Ktuluction  Act  of 
1995  (44  U.S.C  I  fi  i|.t,  r  .35)  requires 
tfi.t!  th"  Office  of  Vlrfiidj^ement  and 
iUuigi  I  lOMB)  providf  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 


would  defeat  tht 


!h. 


information  collft  turn,  viuidte  .state  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  18,  2002. 
|ohn  D.  Tressler, 

Leader.  Regulatory  Martagement  Group. 
Office  of  the  Chief  Infornxation  Officer. 

Office  of  h<lu(  at  ID  n. 1 1  Kt-scu  i  h  .itHJ 
Inifiruv  fluent 

I  yi^if  uj  Hfview:  Revision. 

Title:  Integrated  Postsecondary 
Education  Data  System  (IPEDS).  Web- 
Based  Collection  System. 

Frequency:  Aimually. 


Affected  Public:  Not-for-prntit 
institutions;  Businesses  or  other  for- 
profit;  State,  Local,  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  63,550. 
Burden  Hours:  183.080 

Abstract:  IPEDS  is  a  system  of  surveys 
desienpH  to  collect  basic  data  from 
apj  r Mindtely  9.600  postsecondary 
iiistitiiti'ius  in  ttif  !  lilted  States.  The 
ll'EUS  pruvide.s  iiiturination  on  numbers 
of  students  enrolled,  degrees  completed, 
other  awards  earned,  dollars  expended, 
staff  employed  at  postsecondary 
institutions,  and  cost  and  pricing 
information  Thr  arTiPndm(>nts  to  the 
HigherEdiK  ,iti.  !i  ,\   ;     i  '.<<qa.  Part  C, 
Sec.  131.  specifs  '!•   i,.".lfnrthe 
"redesign  of  relt  vau!  .lata  systems  to 
improve  the  usefullness  and  timeliness 
of  the  data  collected  by  such  system^ 
As  a  consequence,  in  2000  IPED.S  t»gdn 
to  collect  d.tt.i  thnimh  a  web-based  data 
collection  system  tuiu  tn  mnrpntrate  on 
those  institutions  that  p.irt;(  i(  ,ite  in 
Title  IV  federal  student  aid  programs; 
other  institutions  may  participate  on  a 
voluntary  basis. 

Written  requests  fir  inf  rmttion 
should  be  addressed  u   \  u  mh  Reese, 
Department  of  Education,  4U0  Maryland 
Avenue,  SW.  Room  4050,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
Vivian  reese@ed.gov.  Requests  may  also 
be  faxed  to  202-708-9346.  Please 
specify  the  complete  title  of  the 
information  collection  when  making 
your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

IFR  D(i<    02-32306  Filed  12-23-02:  8:45  ami 

BlLiINO   CODE   4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 


AGENCY     '  I  iivi.'iit  of  Education. 
SUMMARY    :^u   !  r  i.ler.  Regulatory 
Maridg«ment  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
23,  2003. 
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ADDRESSES:  Written  comments  should 
bp  .i(iilr('ssf'(i  to  the  Office  of 
information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW..  Room  10235,  New 
Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Karen_F._Lee@omb.eop  .gov. 

SUPPLEMENTARY  INFORMATION:  Section 
35(iti  tit  tti>'  i'aperwiiri^  Rtniuction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires    , 
that  the  Office  of  Manaufment  and 
Budget  (OMB)  pro\  i  !•   interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consuhation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission. of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  December  19.  2002. 
iohn  D.  Tressler, 

Leader.  Regulatory  Management  Group  Office 
of  the  Chief  Infnrmntinn  Officer 

Office  of  Elementary  and  Secondary 
Education 

Tvpe  of  Review:  Reinstatement. 

Title:  Credit  Enhancement  for  Charter 
School  Facilities  Program. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  30. 

Burden  Hours:  2,400. 

Abstract:  ED  will  use  the  information 
through  this  application  to  award 
competitive  grants.  These  grants  will  be 
made  to  private,  non-profits, 
governmental  entities,  ^nd  consortia  of 
these  organizations.  These  organizations 


will  use  the  funds  to  leverage  private 
capital  to  help  charter  schools  construct, 
acquire,  and  renovate  school  facilities. 

This  collection  is  being  submitted 
under  the  Streamlined  Clearance 
Process  for  Discretionary  Grant 
Information  Collections"{1890-0001). 
Therefore,  the  30-day  public  comment 
period  notice  will  be  the  only  public 
comment  notice  published  for  this 
information  collection. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington.  DC 
20202-4651  or  directed  to  her  e-mail 
address  Vivian.Reese@ed.gov.  Requests 
may  also  be  faxed  to  202-708-9346. 
Please  specify  the  complete  title  of  the 
information  collection  when  making 
vour  request.  Comments  regarding 
burden  and/or  the  collection  activity 
requirements  should  be  directed  to 
Kathy  Axt  at  her  e-mail  address 
Kathv.Axt@ed.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 
|FR  Dor  02-32371  Filed  12-23-02;  8:45  am) 

BILLING  CODE  400CO1-P 


DEPARTMENT  OF  EDUCATION 

Submission  tor  OMB  Review; 
Comment  Request 

agency:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Manaaement  Group.  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwnrk  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
23,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer.  Department  of  Education,  Office 
of  Management  and  Budget.  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren  Wittpnberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunitv  to  comment  on  information 
collection  requests.  OMB  may  amend  or 


waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  bixrden.  OMB  invites 
public  comment. 

Dated:  December  19.  2002. 
)ohn  D.  Tressler, 

Leader.  Regulatory  Management  Group. 
Office  of  the  Chief  Information  Officer. 

Federal  Student  \)d 

Tvpe  of  fle^^ew:  Extension. 

Title:  Lender's  Application  Process 
(LAP). 

Frequency:  Quarterly,  Aimually. 

Affected  Public: 

State,  Local,  or  Tribal  Gov't,  SEAs  or 
LEAs;  Businesses  or  other  for-profit. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  121. 
Burden  Hours:  20. 

Abstract:  The  Lender's  Application 
Process  i$  submitted  by  lenders  who  are 
eligible  for  reimbursement  of  interest 
and  special  allowance,  as  well  as 
Federal  Insured  Student  Loan  (FISL) 
claims  payment,  under  the  Federal 
Family  Education  Loan  Program.  The 
information  will  be  used  by  ED  to 
update  Lender  Indentification  Numbers 
(LID's)  lenders  names,  addresses  with  9 
digit  zip  codes  and  other  pertinent 
information. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue,  SW..  Room  4050.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651  or  directed  to  her  e-mail 
address  Vivian.Reese@ed.gov.  Requests 
may  also  be  faxed  to  202-708-9346. 
Please  specify-  the  complete  title  of  the 
information  collection  when  making 
your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Lew  Oleinick  at 
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his  e-mail  address  Lew.OleinJck&ed.gov. 

Individuals  who  use  a 

telecommunications  device  for  the  deaf 

(TDD)  may  call  the  Federal  Information 

Relay  Service  (FIRS)  at  1-800-877- 

8339. 

(FR  Doc  02-32372  Filed  12-23-02;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Ofttee  o(  Special  Education  and 
RehabMttattve  Services 

Applications  for  New  Awards  for  Fiscal 
Year  2003 

AGENCY   i  i<  lartiiu'nt  of  Education. 
ACTION   \   ii(  .  inviting  applications  for 

II. vv   I  A  fri-.  hr  fiscal  year  (FY)  2003. 

SUMMARY:  This  notice  announces  closing 
dates,  priorities,  and  other  infcnuation 
regarding  the  transmittal  of  grant 
applications  for  FY  2003  competitions 
under  four  prn^r.uiis  .luthorized  under 
part  n  "subparl  ^   it  'hf  Individuals  with 
I)is.ihi jitsf.s  Kducdtitiii  A<  t.  as  amen'it'(i 
I  •]'■  <'<\i]  pingraiiiN  .lit'     !    S[.KH:ial 
KdiK  .(tiun     Ki.'s«Mi<  h  iiui  IniiovatioD  to 
Improve  Services  aiui  Kisults  f(  r 
Chil(lr»'ii  with  Disahilih>-  'fi.i' 
piini  itirsi:  (2)  Special  Kiiiu  ,it ion- 
Personnel  Preparation  to  liuii    .• 
Services  and  Results  for  Cihiklrcii  with 
Disabilities  (four  phonties);  (3)  Special 
Education-Technology  and  Media 
Services  for  Individuals  with 
Disabilities  (one  priority)  and  (4) 
Special  Education — Training  and 
information  for  Parents  of  Children  with 
Disabilities  (one  priority). 

Please  note  that  signiBcant  dates  for 
the  availability  and  submission  of 
applications,  as  well  as  important  fiscal 
information,  are  listed  in  a  table  at  the 
end  of  this  notice. 

\V,ii\fr  III  Kulfniakiiiv; 

It  is  generally  our  practice  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  priorities. 
However,  section  661(e)(2)  of  IDEA 
makes  the  rulemaking  procedures  in  the 
AdminLslrative  Procedure  Act  (5  U.S.C. 
553)  inapplicable  to  the  priorities  in  this 
notice. 

Gener.il  Kftjuni-im-nts 

(a)  The  projec:ts  funded  under  this 
notice  must  make  positive  efforts  to 
employ  and  advance  in  employment 
({ualified  individuals  with  disabilities  in 
pri)jw:t  activities  (see  section  606  of 
IDEA). 

(b)  Applicants  and  grant  recipients 
funded  under  this  notice  must  involve 
individuals  with  disabilities  or  parents 
of  individuals  with  disabilities  in 


planning,  implementing,  and  t\  iJudting 
the  projects  (see  section  661(f)(1)(A)  of 
IDEA) 

(c)  The  projects  fuiuieu  under  these 
priorities  must  budget  for  a  two-day 
Project  Directors'  meeting  in 
Washington,  DC  during  each  year  of  the 
project. 

(d)  In  a  sin^'J''  cip})!!!  afiMH    ad 
applicant  iiiusi  ,idilri's,s  i;ii!\  one 
absolute  prioiit\  m  this  uiitice. 

(e)  If  a  pni]f(  t  maintains  a  Wch  site. 
it  must  incliuic  n'levant  information 
and  do<  ument.s  in  an  att  j-ssihlc  furni 

Page  Ijimt   if  vou  <irt'  an  api.)h(  ant 
fan  111  iif  pa<  h  applKation,  the 
a)>}!iii  ation  narrative,  is  where  vou 
acidres*.  the  selet  ti(<n  f Titpria  that  are 
iiM'd  h\  ri'v.  K'\A crs  m  I'v.iinatin^  the 
.ipfiiiv  .ition    Yon  inu.st  hrnil  Pari  ill  to 
'ht   ••!;  .;'.alen?  of  no  nujre  than  the 
n;:!iit«'[    if  [lat^es  listed  in  the  table  at  thf 
r:ii!  1  !  Tils  II  iti,  (.    usinp  the  foilouing 

•^'  nuiici;  !\'- 

•  .\    page  "  is  8.5'  x  11'  (on  one  side 
only)  with  one-inch  margins  (fop, 
bottom,  and  sides) 

•  Double  sj>di  e  iini  more  than  three 
lin-'s  jier  vertii  a!  ilirhj  all  te,\t  m  the 
apjiiii  alion  narrative,  uulufiing  titles. 
headings,  footnotes,  quotations,  and 
captions,  as  well  as  all  text  in  (harts 
tables,  figiires,  and  graph.'- 

•  Use  a  font  that  is  either  12  point  or 
larger  or  no  smaller  than  ID  pitrh 
(characters  per  inch) 

The  page  limit  does  not  apply  to  Part 
1 — the  cover  sheet:  Part  li — the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV'.  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography  or 
references,  or  the  letters  of  support. 
However,  you  must  include  all  of  the 
application  narrative  in  Part  III. 

We  will  reject  without  consideration 
or  evaluation  any  application  if  — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

\  (ijiIk  .illon  Pro(  e<tures 

Note:  Some  of  the  procedures  in  these 
inslmctjnn<i  fur  transmitting  applications 
differ  fnim  those  in  the  Education 
Department  (ienpral  Administrative 
Ragulalions  (EDti.AR)  |34  LFR  75.102).  Under 
the  Administrative  Prot;edure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U  S.C.  553(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 


Project  for  Electronic  Submission  of 
.\ppli(ations 

In  Fiscal  Year  2003.  the  U.S. 
Department  of  Kducation  is  continuing 
to  expand  its  pilnt  pro)ert  of  electronic 
submission  of  applu  afions  to  include 
additional  formula  grant  programs  and 
additional  discretionar\'  grant 
competitions  The  four  programs  in  this 
announ(  emeiit   Researt.h  and 
Innovation  to  Improve  Sen.K:es  and 
Results  for  Children  with  Disabilities — 
CFDA  84  324.  Personnel  Preparation  to 
Improve  Sen.  i(  es  and  Results  for 
Children  with  Disabilities — CFDA 
84  .12  5,  Technical  Assistance  and 
Dissemiiiatum  to  Improve  Services  and 
Results  for  Children  with  Disabilities — 
CFDA  84  :42b,  and  Training  and 
lnfr)rmation  for  Parents  of  Children  with 
I)isabilities--CR)A  84  .^28  are  included 
111  the  pilot  project    If  vou  are  an 
applicant  for  a  grant  under  anv  of  the 
four  programs,  vou  mav  submit  vour 
application  to  us  in  either  electrrinic   or 
paper  format 

The  pilot  pro|tH"t  inv  olves  the  use  of 
the  Electronic  (.rant  Application  Svslein 
(e-Applicati(m|  portion  of  the  (^rant 
Admini.stration  and  Payment  System 
(GAPS)   Users  of  e  Application  will  be 
entering  data  on  line  while  completing 
their  applications   You  mav  not  e-mail 
a  soft  copy  of  a  grant  application  to  us 
If  you  participate  in  this  voluntary  pilot 
project  by  submitting  an  application 
electronically,  the  data  vou  enter  on-line 
will  be  saved  into  a  database  We 
request  your  [larlu  ipation  in  e 
Application   We  shall  continue  to 
evaluate  its  sui  i  ess  and  solit  it 
suggestions  for  improvement 

If  you  partK  ipat»   in  e-Apphcafion, 
please  note  the  fi  H'winf 

•  Your  parth  ip.iti!  n  ,>  \ ,  .luntary. 

•  You  will  not  re(  cu'. iii\    iddifnsial 
point  value  or  penalty  b<'i  ausr  \!.u 
submit  a  grant  application  in  electronic 
format,  nor  will  we  penalize  you  if  you 
submit  an  application  in  paper  format. 
When  you  enter  the  e-Application 
system,  you  will  find  information  about 
its  hours  of  operation. 

•  You  can  submit  all  documents 
electronic:aJly.  including  the 
Application  for  Federal  Assistance  (ED 
424).  Budget  Information — Non- 
Construction  Programs  (ED  524).  and  all 
necessary  assurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  of 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  AppIic:ation  for 
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Federal  Assistance  (ED  424)  to  tht> 
Application  Control  Center  after 
following  these  steps; 

1.  Print  ED  424  from  the  e- 
.\pplic;ation  system. 

2  The  institution's  Authorizing 
Ri'presentative  must  sign  this  form 

,4   Place  the  PR/ Award  number  in  the 
u[iper  right  hand  corner  of  the  hard 
copy  signature  page  of  the  ED  424. 

4   Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1.549. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
any  of  the  four  programs  in  this 
announcement  and  you  are  prevented 
from  submitting  your  application  on  the 
closing  date  because  the  e-Application 
system  is  unavailable,  we  will  grant  you 
an  extension  of  one  business  day  in 
order  to  transmit  your  application 
electronically,  by  mail  or  hand  delivery. 
For  us  to  grant  this  extension — 

(1)  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

(2)(a)  The  e-Application  system  must 
he  unavailable  for  60  minutes  or  more 
between  the  hours  of  8;30  and  3:30  p.m., 
Washington,  DC  time,  on  the  deadline 
date;  or 

(b)  The  p-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  anv  period  of  time  between  3.30  p.m 
.ind  4  30  p.m..  Washington,  DC  time)  on 
the  deadline  date 

The  Department  must  acknowledge 
and  ( onfirm  these  periods  of 
unayaiiability  before  granting  you  an 
extension. 

To  request  this  extension  you  must 
contact  either  (1)  The  Grants  and 
Contracts  Services  Team  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
.■-(;K.'\NT.S  help  desk  at  1-888-336- 

893U 

You  mav  access  the  electronic  grant 
application  for  each  of  the  four 
programs  included  in  this  notice  at: 
http://e-grants.ed  gov 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
packages. 

Due  to  the  upgrading  of  software,  we 
anticipate  that  the  e-Application  system 
will  be  unavailable  for  several  days  in 
mid-December.  The  tentative  schedule 
for  this  down  time  is  from  7  p.m., 
December  12.  until  6  a.m..  December  16. 


Washington.  DC  time  Please  check 
http'  e-grants. ed.gov  for  any  updates  on 
the  unavailability  of  the  e-Application 
system. 

Research  and  Innovation  To  Improve 
Services  and  Results  for  Children  With 
Disabilities  jCFDA  Number  84.324) 

Purpose  of  Program:  To  produce,  and 
advance  the  use  of,  knowledge  to 
improve  the  results  of  education  and 
early  intervention  for  infants,  toddlers, 
and  children  w  ith  disabilities. 

Eligible  Applicants:  State  educational 
agencies  (SE.\s);  local  educational 
agencies  (LEAs),  institutions  of  higher 
education  (IHEs);  other  public  agencies; 
nonprofit  private  organizations;  outlying 
areas,  freeh  associated  States;  and 
Indian  tribes  or  tribal  organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  80,  81,  82.  85, 
86,  97.  98,  and  99;  and  (b)  The  selection 
criteria,  chosen  from  the  EDGAR  general 
selection  criteria  in  34  CFR  75.210.  The 
specific  selection  criteria  for  each 
priority  are  included  in  the  application 
package  for  that  competition. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  IHEs  only. 

Priorities 

Under  34  CFR  75  105(c)(3),  we 
consider  only  applications  that  meet 
one  of  the  following  priorities: 

Absolute  Priority  1— Student-Initiated 
Research  Projects  I84.324B) 

This  priority  supports  short-term  (up 

to  12  months)  postsecondary-  student- 
initiated  research  projects  focusing  on 
special  education  and  related  services 
for  children  with  disabilities  and  early 
intervention  services  ior  infants  and 
toddlers  with  disabilities,  consistent 
with  the  purposes  of  the  program,  as 
described  in  section  672  of  IDE.^. 
Projects  must — 

(a)  Develop  research  skills  in 
postsecondary  students;  and 

(b)  Include  a  principal  investigator 
who  serves  as  a  mentor  to  the  student 
researcher  while  the  project  is  carried 
out  by  the  student. 

Project  Period:  Up  to  12  months. 

Absolute  Priority  2— Field-Initiated 
Research  Projects  (84.324C) 

This  priority  supports  a  wide  range  of 
field-initiated  research  projects  that 
promote  innovation,  development, 
exchange,  and  the  transfer  of  research 
into  knowledge  and  practice  as 
described  in  section  672  of  IDEA 
including  the  improvement  of  early 
intervention,  instruction,  and  learning 


for  infants,  toddlers,  and  children  with 
disabilities. 
Projects  must — 

(a)  Adhere  to  rigorous,  scientific 
methods  and  standards; 

(b)  Prepare  their  procedures,  findings, 
and  conclusions  in  a  manner  that  will 
improve  results  for  children  with 
disabilities  by  informing  other 
interested  researchers  and  advancing 
professional  practice  or  improving 
programs  ancl  services  to  infants, 
toddlers,  and  children  with  disabilities 
and  their  families;  and 

(c)  Disseminate  project  procedures, 
findings,  and  conclusions  to  appropriate 
research  institutes  and  technical 
assistance  providers. 

Invitational  Priorities 

Within  absolute  priority  2  for  FY 
2003.  we  are  particularly  interested  in 
applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 

(a)  Projects  to  address  the  specific 
problems  of  over-identification  and 
under-identification  of  children  with 
disabilities.  (See  section  672(a)(3)  of 
IDEA). 

(b)  Projects  to  develop  and  implement 
effective  strategies  for  addressing 
inappropriate  behavior  of  students  with 
disabilities  in  schools,  including 
strategies  to  prevent  children  with 
emotional  and  behavioral  problems 
from  developing  emotional  disturbances 
that  require  the  provision  of  special 
education  and  related  services.  (See 
section  672(a)(4)  of  IDEA). 

(c)  Projects  studying  and  promoting 
improved  alignment  and  compatibility 
of  regular  and  special  education  reforms 
concerned  with  curriculum  and 
instruction,  evaluation  and 
accountability,  and  administrative 
procedures  in  order  to  improve  results 
for  children  with  disabilities.  [See 
section  672(b)(2)(D)  of  IDEA). 

(d)  Projects  that  advance  knowledge 
about  the  coordination  of  education 
with  health  and  social  ser\'ices  in  order 
to  improve  results  for  children  with 
disabilities  and  their  families.  (See 
section  672(b)(2)(G)  of  IDEA). 

(e)  Projects  that  address  causal 
questions  which  employ  randomized 
experimental  designs. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  to  an  application  that  meets  one  or 
more  of  these  invitational  priorities  a 
competitive  or  absolute  preference  over 
other  applications 

Project  Period:  The  majority  of 
projects  will  be  funded  for  up  to  36 
months.  Only  in  exceptional 
circumstances — such  as  research 
questions  that  require  repeated 
measurement  within  a  longitudinal 
design — will  projects  be  funded  for 
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more  than  36  months,  up  to  a  maximuna 
of  60  months. 

Absolute  Priority  3 — Model 
Demonstration  Projects  for  Children 
With  Disabilities  (84.324M) 

Thin  priority  supports  model 
demonstration  projects  that  develop, 
implement,  evaluate,  and  disseminate 
new  or  improved  approaches  for 
providing  early  intervention, 
educational,  and  related  services  to 
infants,  toddlers,  and  children  with 
disabilities  and  students  with 
disabilities  who  are  pursuing  post- 
school  employment,  postsecondary 
education,  or  independent  living  goals. 
Projects  supported  under  this  priority 
are  expet:ted  to  be  major  contributors  of 
models  or  components  of  models  for 
service  providers  and  for  outreach 
projects  funded  under  fDFA 

Kf«juirt'iiunts  1(11    Ml  l)«'iiii)iivti  .itKin 
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(ri)  A  model  demonstration  project 
must — 

(1)  Develop  and  implement  the  model 
with  specific  components  or  strategies 
that  are  based  on  theory,  research,  or 
evaluation  data  documenting  improved 
results; 

(2)  Determine  the  effectiveness  of  the 
model  and  its  components  or  strategies 
by  using  multiple  measures  of  results: 
and 

(3)  Produce  detailed  procedures  and 
materials  that  would  enable  others  to 
replicate  the  model. 

(b)  Federal  financial  participation  for 
a  project  funded  under  this  priority  will 
not  exceed  90  percent  of  the  total 
annual  costs  of  the  project  (see  section 
661(f)(2)(A)  of  IDEA). 

Within  absolute  priority  3,  we  intend 
to  fund  no  more  than  two  projects 
focusing  on  postsecondary  education  for 
students  with  disabilities. 

Competitive  Preference 

Within  this  absolute  priority  we  will 
give  the  following  competitive 
preference  points  under  34  (]FR 
75.105(c)(2)(i)  to  applications  that  are 
otherwise  eligible  for  fimding  under  this 
priority. 

Up  to  ten  (10)  points  to  an  application 
that  proposes  to  employ  randomized 
experimental  designs  in  conducting 
evaluations. 

Therefore,  for  the  purpose  of  this 
competitive  preference,  an  applicant 
can  be  awarded  up  to  a  total  of  10  points 
in  addition  to  those  awarded  under  the 
published  selec.tion  criteria  for  this 
priority.  That  is,  an  applicant  meeting 
this  competitive  preference  could  earn  a 
maximum  total  of  110  points. 

Project  Period:  Up  to  48  months. 


Absolute  Priority  4 — Initial  Career 
Awards  (84.324N) 

Background 

There  is  a  need  to  enable  individuals 
in  the  initial  phases  of  their  careers  to 
initiate  and  develop  promising  lines  of 
research  that  would  improve  results  for 
children  with  disabilities  and  their 
families  through  better  early 
intervention  services  for  infants  and 
toddlers,  and  special  education  and 
related  services  for  children  with 
disabilities.  Support  for  research 
activities  among  individuals  in  the 
initial  phases  of  their  careers  is 
intended  to  develop  the  capacity  of  the 
early  intervention  and  special  education 
research  community  to  more  effectively 
meet  the  needs  of  children  with 
disabilities  and  their  families.  This 
priority  addresses  the  additional  need  to 
provide  support  for  a  broad  range  of 
field-initiated  research  projects — 
focusing  on  the  special  education  and 
related  services  for  children  with 
disabilities  and  early  intervention  for 
infants  and  toddlers — consistent  with 
the  purpose  of  the  program  as  described 
in  section  672  of  IDEA. 

Priiiritv 

The  purpose  of  this  priority  is  to 
award  grants  to  eligible  applicants  for 
the  support  of  individuals  in  the  initial 
phases  of  their  careers  to  initiate  and 
develop  promising  lines  of  research 
consistent  with  the  purposes  of  the 
program.  For  purposes  of  this  priority, 
the  initial  phase  of  an  individual's 
career  is  considered  to  be  the  first  three 
years  after  completing  a  doctoral 
program  and  graduating  [i.e..  for  FY 
2003  awards,  projects  may  support 
individuals  who  completed  a  doctoral 
program  and  graduated  no  earlier  than 
the  1999-2000  academic  year). 

At  least  50  percent  of  the  initial  career 
researcher's  time  must  be  devoted  to  the 
project. 

Pn)jects  must — 

(a)  Pursue  a  line  of  research  that  is 
developed  either  from  theory  or  a 
conceptual  framework.  The  line  of 
research  must  establish  directions  for 
designing  future  studies  extending, 
beyond  the  support  of  this  award.  The 
project  is  not  intended  to  represent  all 
inquiry  related  to  the  particular  theory 
or  conceptual  framework;  rather,  it  is 
expected  to  initiate  a  new  line  or 
advance  an  existing  one; 

(b)  Include,  in  design  and  conduct, 
sustained  involvement  with  one  or  more 
nationally  recognized  experts  having 
substantive  or  methodological 
knowledge  and  expertise  relevant  to  the 
proposed  research.  The  experts  do  not 
have  to  be  at  the  same  institution  or 


agency  at  u  !ii<  h  the  project  is  located, 
but  the  interaction  with  the  project  must 
be  sufficient  to  develop  the  capacity  of 
the  initial  career  researcher  to 
effectively  pursue  the  research  into  mid- 
career  activities: 

(c)  Prepare  procedures,  findings,  and 
conclusions  in  a  manner  that  improves 
results  for  children  with  disabilities  by 
informing  other  interested  researchers 
and  is  useful  for  advancing  professional 
practice  or  improving  programs  and 
services  to  infants,  toddlers,  and 
children  with  disabilities  and  their 
families:  and 

(d)  Disseminate  project  procedures, 
fmdings.  and  conclusions  to  appropriate 
research  institutes  and  technical 
assistance  providers. 

Invitational  Priority 

Within  absolute  priority  4  for  FY 
2003.  we  are  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority.  Projects  that 
include,  in  the  design  and  conduct  of 
the  research  project,  a  practicing  teacher 
or  clinician,  in  addition  to  the  required 
involvement  of  nationally  recognized 
experts. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications. 

Project  Period:  Up  to  36  months. 

Absolute  Priority  5— Outreach  Projects 
for  Children  with  Disabilities  I84.324R) 

This  priority  supports  projects  that 
will  improve  results  by  assisting 
educational  and  other  agencies  in 
replicating  proven  models,  components 
of  models,  and  other  exemplary 
practices  that  improve  services  for 
infants,  toddlers,  children  with 
disabilities,  and  students  with 
disabilities  who  are  pursuing  post- 
school  employment,  postsecondary 
education,  or  independent  living  goals. 

For  the  purposes  of  this  priority,  a 
"proven  model"  is  a  comprehensive 
description  of  a  theory  or  system  that, 
when  applied,  has  been  shown  to  be 
effective  through  scientifically  based 
research.  "Exemplary  practices"  are 
effective  strategies  and  methods  us^  to 
deliver  educational,  related,  or  early 
intervention  services. 

The  models,  components  of  models, 
or  exemplary  practices  that  are  selected 
for  outreach  may  include  those 
developed  for  preservice  and  inservice 
personnel  preparation.  However,  they 
do  not  need  to  have  been  developed 
through  projects  funded  under  IDEA,  or 
by  the  applicant. 

Applicants  must: 
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(a)  Provide  supporting  data  or  other 
documentation  in  the  application 
showing  how  scientifically  based 
research  demonstrates  the  effectiveness 
of  the  model,  components  of  a  model,  or 
exemplary  practices  selected  for 
outreach 

(b)  Specify  in  the  application  if  the 
primary  focus  uf  the  model.s, 
components  of  models,  or  exemplary 
practices  intended  for  outreach  are  for 
preservice  or  irihervict!  perbonnel 
preparation 

Projects  must — 

(a)  Select  implementation  sites  m 
multiple  regions  within  one  State  or 
multiple  States  and  describing  the 
criteria  for  their  selection; 

(b)  Describe  the  expected  costs, 
needed  personnel,  staff  training, 
equipment,  and  sequence  of 
implementation  activities  associated 
with  the  replication  efforts,  including  a 
description  of  anv  modifications  to  the 
model  or  practice  made  by  the  sites; 

(rj  Include  public  awareness,  product 
development  and  dissemination, 
training,  and  technical  assistance 
activities  as  part  of  the  implementation 
of  the  project; 

(d)  Evaluate  the  effectiveness  of  the 
replication  of  the  model  and  its 
components  or  strategies  by  using 
multiple  measures  of  results 

(e)  ('oordinate  dissemination  and 
replication  activities  conducted  as  part 
of  outreach  with  dissemination  projects, 
te<:hnical  assistance  providers, 
consumer  and  advocacy  organizations. 
State  and  local  educational  agencies. 
and  the  lead  agencies  for  Part  C  of  IDEA, 
as  appropriate,  and 

if)  Prepare  products  from  the  project 
in  formats  that  are  useful  for  specific 
audiences,  including  parents, 
administrators,  teachers,  early 
intervention  personnel,  related  services 
personnel,  and  individuals  with 
disabilities,  (See  section  661if)l2){B)  of 
IDEA). 

Federal  financial  participation  for  a 
project  funded  under  this  priority  will 
not  exceed  90  percent  of  the  total 
annual  costs  of  the  project  (see  section 
f>61(n(2)(A)ofIDEA). 

ill  addition  to  the  annual  two-day 
Pro)e(  t  Directors'  meeting  in 
Washington.  DC  mentioned  in  the 
"General  Requirements"  section  of  this 
notice,  projects  must  budget  annually 
for  anotiier  annual  meeting  in 
Washington.  DC  to  collaborate  with  the 
Federal  project  officer  and  the  other 
projects  funded  under  this  priority,  to 
share  information  and  discuss  project 
implementation  issues. 

Within  absolute  priority  5,  we  intend 
to  fund  no  more  than  two  projects 


focusing  on  postsecondary  education  for 
students  with  disabilities.  > 

Competitive  Preference 

Within  this  absolute  priority  we  wrill 
give  the  following  competitive 
preference  points  under  .^4  CFK 
75.105(c)(2)irj  to  applications  that  are 
otherwise  eligible  for  funding  under  this 
priority 

L'p  to  ten  ( lO;  point,'-  to  an  appiu  ation 
that  emplovs  randomized  experimental 
designs  in  cunductmg  evaluation  of 
outreach  activities 

Therefore,  for  the  purpose  of  this 
competitive  preference  an  applicant 
can  be  awarded  up  to  a  total  of  10  points 
in  addition  to  those  awarded  under  the 
published  selection  criteria  for  this 
priority.  That  is.  an  applicant  meeting 
this  competitive  preference  could  earn  a 
maximum  total  of  110  points. 

Project  Period:  Up  to  36  months. 

Special  Education— Personnel 
Preparation  To  Improve  Services  and 
Results  for  Children  With  Disabilities 
(CFDA  Number  84.325] 

Purpose  at  Program  The  purposes  of 
this  program  are  to  il '  help  address 
State-identified  needs  for  qualified 
personnel  in  special  education,  related 
services,  early  intervention  and  regular 
education— to  work  with  children  with 
disabilities;  and  (2)  ensure  that  those 
personnel  have  the  skills  and 
knowledge — derived  from  practices  that 
have  been  determined  through  research 
and  experience  to  be  successful — that 
are  needed  to  serve  those  children. 

Eligible  Applicants  Institutions  of 
higher  education  are  eligible  applicants 
for  .^bsolute  Priorities  1-4  under  this 
program 

Applicable  Regulations:  (a)  The 
Education  Department  General 
■Administrative  Regulations  (EDG.AR.  in 
34  CFR  parts  74,  75,  77,  79,80   81    82, 
85,  86,  97,  98.  and  99;  (b)  The 
regulations  for  this  program  in  34  CFR 
part  304;  and  !c)  The  selection  critena 
chosen  from  the  EDG.AR  general 
selection  criteria  in  34  CFR  75.210.  The 
specific  selection  criteria  for  each 
prioritv  are  included  in  the  application 
package  for  that  competition. 

Priorities 

Under  34  CFR  75.105(c)(3)  we 
consider  only  applications  that  meet 
one  of  the  following  priorities: 


Absolute  Pnont)  i  —Preparation  of 
Special  Education.  Related  Services, 
and  Early  Intervention  Personnel  To 
Serve  Infants,  Toddlers,  and  Children 
With  Low-Incidence  Disabilities 
(84.325A)  Background 

The  national  demana  for  special 
education,  related  services,  and  early 
inter\'ention  personnel  to  serve  infants, 
toddlers,  and  children  with  low- 
incidence  disabilities  exceeds  available 
supply  However,  because  of  the 
relatively  small  number  of  personnel 
needed  to  serve  infants,  toddlers,  and 
children  with  low-incidence  disabilities 
in  each  State,  institutions  of  higher 
education  and  individual  States  have 
limited  incentive  to  develop  and 
support  programs  that  train  such 
personnel.  Moreover,  of  the  programs 
that  do  exist,  many  fail  to  produce 
graduates  with  the  skills  necessar}'  to 
meet  the  needs  of  the  low-incidence 
disability  population  Thus.  Federal 
support  is  required  to  increase  the 
supply  of  personnel  who  possess  the 
skills  and  experience  necesssuA'  to  serve 
children  with  low-incidence 
disabilities 

Priority 

This  priority  supports  projects  that 
increase  the  number  and  quality  of 
personnel  to  serve  children  with  low- 
incidence  disabilities  by  providing 
preservice  preparation  of  special 
educators,  early  intervention  personnel, 
and  related  services  personnel  at  the 
associate,  baccalaureate,  master's,  or 
specialist  level  For  the  purpose  of  this 
priority,  the  term  "low-incidence 
disability"  means  a  visual  or  hearing 
impairment,  or  simultaneous  visual  and 
hearing  impairments,  a  significant 
cognitive  impairment,  or  any 
impairment  for  which  a  small  number  of 
personnel  with  highly  specialized  skills 
and  knowledge  are  needed  in  order  for 
children  with  that  impairment  to 
receive  early  intervention  services  or  a 
free  appropriate  public  education 
(IDEA,  section  673(h)(3)).  Training  for 
personnel  to  serve  children  with  mild- 
moderate  mental  retardation,  specific 
learning  disabilities,  speech  or  language 
disorders,  or  emotional  and  behavioral 
disabilities  is  addressed  under  the 
priority  for  the  preparation  of  personnel 
to  serve  children  with  high-incidence 
disabilities  (84,325H),  and,  therefore,  is 
not  supported  under  this  priority. 

A  preservice  program  is  a  program 
that  leads  toward  a  degree,  certification, 
professional  license  or  endorsement  (or 
its  equivalent),  and  may  include  the 
preparation  of  currently  employed 
personnel  who  are  seeking  additional 
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degrees,  certifications,  endorsements,  or 
licenses. 

Applicants  may  propose  to  prepare 
one  or  more  of  the  following  types  of 
personnel: 

(a)  Early  intervention  personnel  who 
^erve  children  with  low-incidence 
disabilities,  ages  birth  through  age  2 
(until  the  third  birthday),and  their 
families.  For  the  purpose  of  this 
priority,  all  children  who  require  early 
intervention  services  are  considered  to 
have  a  low-incidence  disability.  Early 
intervention  personnel  include  persons 
who  train,  or  serve  as  consultants  to, 
service  providers  and  service 
coordinators; 

(b)  Special  educators,  including  early 
childhood,  speech  and  language, 
adapted  physical  education,  and 
assistive  technology,  and 
paraprofessional  personnel  who  work 
with  children  with  low-incidence 
disabilities  and  their  families;  or 

(c)  Related  services  personnel  who 
provide  developmental,  corrective,  and 
other  support  services  (such  as 
psychological,  occupational  or  physical 
and  recreational  therapy)  to  children 
with  low-incidence  disabilities  and 
their  families.  Comprehensive  programs 
and  specialty  components  within  a 
broader  discipline  that  are  designed  to 
prepare  personnel  for  work  with  the 
low-incidence  population  may  be 
supported.  For  the  purpose  of  this 
priority,  eligible  related  service 
providers  do  not  include  physicians. 

We  particularly  encourage  projects 
that  address  the  personnel  needs  of 
more  than  one  State,  provide  multi- 
disciplinary  training,  and  provide  for 
collaboration  among  several  training 
institutions  and  between  training 
institutions  and  public  schools.  In 
addition,  we  encourage  projects  that 
foster  successful  coordination  between 
special  education  and  regular  education 
professional  development  programs  to 
meet  the  needs  of  children  with  low- 
incidence  disabilities  in  inclusive 
settings. 

Eacn  project  funded  under  this 
absolute  priority  must — 

(a)  Use  curricula  and  pedagogy  that 
are  shown  to  be  effective  as 
demonstrated  through  scientifically 
based  research,  in  order  to  prepare 
personnel  equipped  to  improve 
outcomes  for  students  with  low- 
incidence  disabilities,  and  foster 
appropriate  access  to  and  achievement 
in  the  general  education  curriculum 
whenever  appropriate; 

(b)  Demonstrate  how  research-based 
curriculum  and  pedagogy  are 
incorporated  into  training  requirements 
and  reflected  in  all  relevant  coursework 
for  the  proposed  training  program; 


(c)  Offer  integrated  training  and 
practice  opportunities  that  will  enhance 
the  collaborative  skills  of  appropriate 
personnel  who  share  responsibility  for 
providing  effective  services  to  children 
with  disabilities; 

(d)  PreptU^  personnel  to  address  the 
specialized  needs  of  children  with  low- 
incidence  disabilities  from  diverse 
cultural  and  language  backgrounds  by — 

( 1 )  Determining  the  competencies 
needed  for  personnel  to  work  effectively 
with  culturally  and  linguistically 
diverse  populations;  and 

(2)  Inmsing  those  competencies  into 
early  intervention,  special  education, 
and  related  services  training  programs; 

(e)  Develop  or  improve  and 
implement  mutually  beneficial 
partnerships  between  training  programs 
and  schools  to  promote  continuous 
improvement  in  preparation  programs 
and  service  delivery; 

(f)  If  field-based  training  is  provided, 
include  field-based  training 
opportunities  for  students  in  schools 
and  other  diverse  settings,  including 
schools  and  settings  in  high  poverty 
communities: 

(g)  If  the  project  prepares  personnel  to 
provide  services  to  visually  impaired  or 
blind  children  that  can  be  appropriately 
provided  in  Braille,  prepare  those 
individuals  to  provide  those  services  in 
Braille. 

(h)  Provide  clear,  defensible  research- 
based  methods  for  evaluating  the  extent 
to  which  graduates  of  the  training 
program  are  prepared  to  provide  high 
quality  services  that  result  in  improved 
outcomes  for  children  with  disabilities; 
and  communicate  the  results  of  this 
evaluation  process  to  the  Office  of 
Special  Education  Programs  (OSEP)  in 
required  annual  performance  reports 
and  the  final  performance  report; 

(i)  Describe  how  the  proposed  training 
program  is  aligned  with  State  learning 
standards  for  children;  and 

(j)  Include,  in  the  application 
Appendix,  all  course  syllabi  that  are 
relevant  to  the  training  program 
propo.sed.  Course  syllabi  must  clearly 
reflect  the  incorporation  of  research- 
based' curriculum  and  pedagogy  as 
required  under  paragraph  (b)  of  this 
section  of  the  priority. 

To  be  considered  for  an  award,  an 
applicant  must  satisfy  the  following 
requirements  contained  in  section 
673{f)-(i)  of  the  Act  and  34  CFR  part 
304— 

(a)  Demonstrate,  with  letters  from  one 
or  more  States  that  the  project  proposes 
to  serve,  that  such  State  or  States  need 
personnel  in  the  area  or  areas  in  which 
the  applicant  proposes  to  provide 
preparation,  as  identified  in  the  States' 
comprehensive  systems  of  personnel 


development  under  Part  B  orC  of  the 
Act: 

(b)  Demonstratt'  tlidt  it  has  engaged  in 
a  cooperative  effort  with  one  or  more 
SEAs  or,  if  appropriate,  lead  agencies 
for  providing  early  intervention 
services,  to  plan,  carry  out,  and  monitor 
the  project; 

(c)  Provide  letters  from  one  or  more 
States  specifying  that  they  intend  to 
accept  successful  completion  of  the 
proposed  personnel  preparation 
program  as  meeting  State  personnel 
standards  for  serving  children  with 
disabilities  or  serving  infants  and 
toddlers  with  disabilities; 

(d)  Meet  State  and  professionally- 
recognized  standards  for  the  preparation 
of  specfial  education,  related  services,  or 
early  intervention  personnel; 

(e)  Ensure  that  individuals  who 
receive  financial  assistance  under  the 
proposed  project  will  meet  the  service 
obligation  requirements,  or  repay  all  or 
part  of  the  cost  of  that  assistance,  in 
accordance  with  section  673(h)(1)  of  the 
Act  and  the  regulations  in  34  CFR  part 
304.  Applicants  must  describe  how  they 
will  inform  scholarship  recipients  of 
this  service  obligation  requirement;  and 

(f)  As  authorized  under  section  673{i) 
of  the  Act  and  §  304.20  of  the 
regulations,  use  at  least  55  percent  of 
the  total  requested  budget  for  student 
scholarships. 

Under  this  absolute  priority,  we  plan 
to  award  approximately: 

•  60  percent  of  the  available  funds  for 
projects  that  support  careers  in  special 
education,  including  early  childhood 
educators  ;- 

•  10  percent  of  the  available  funds  for 
projects  that  support  careers  in 
educational  interpreter  services  for 
hearing  impaired  individuals: 

•  15  percent  of  the  available  funds  for 
projects  that  support  careers  in  related 
services,  other  than  educational 
interpreter  services:  and 

•  15  percent  of  the  available  funds  for 
projects  that  support  careers  in  early 
intervention. 

Competitive  Preference 

Within  this  absolute  priority,  we  will 
give  the  following  competitive 
preference  points  under  section 
673(g)(3)(B)  of  IDEA  and  34  CFR 
75.105(c)(2)(i)  to  applicant  institutions 
that  are  otherwise  eligible  for  funding 
under  this  priority: 

Up  to  ten  (10)  points  based  on  the 
extent  to  which  IHEs  successfully 
recruit  and  prepare  individuals  with 
disabilities  and  individuals  from  groups 
that  are  underrepresented  in  the 
profession  for  which  they  are  preparing 
individuals. 
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Therefore,  for  purposes  of  this 
compptitive  prefprenro.  applicants  can 
bf>  awarded  up  to  a  total  of  10  points  in 
addition  to  those  awarded  under  the 
[luhlished  selection  criteria  for  this 
prmritv   That  is.  an  applicant  meeting 
these  ( iiinpetitive  preferences  could 
earn  a  maximum  total  of  110  points. 

Profnt  Period  I'p  to  60  months. 

Absolute  Priority  2— Preparation  of 
b'odership  Personnel  (84.3250) 

This  priority  supports  projects  that 
conduct  the  following  activities  for 
leadership  personnel: 

(a)  Preparing  personnel  at  the 
doctoral,  and  postdoctoral  levels  to 
administer,  enhance,  or  to  provide 
speoial  education,  related  services,  or 
early  intervention  services  for  children 
with  disabilities;  or 

(b)  Developing  Master's  and  specialist 
level  programs  in  special  education 
administration. 

Projects  funded  under  this  absolute 
priority  must — 

(a)  Ptepare  leadership  personnel  to 
work  with  culturally  and  linguistically 
diverse  populations  by — 

(1)  Determining  the  competencies 
needed  by  leadership  personnel  to 
understand  and  work  with  culturally 
and  linguistically  diverse  populations; 
and 

(2)  Infusing  those  competencies  into 
early  intervention,  special  education 
and  related  services  training  programs. 

(b)  Include  coursework  reflecting 
current  research  and  pedagogy  on — 

(1)  Participation  and  achievement  in 
the  general  education  curriculum  and 
improved  outcomes  for  children  with 
disabilities;  or 

(2)  The  provision  of  coordinated 
services  in  natural  environments  to 
improve  outcomes  for  infants  and 
toddlers  with  disabilities  and  their 
families. 

(c)  Demonstrate  how  research-based 
curriculum  and  pedagogy  are 
incorporated  into  training  requirements 
and  reflected  in  all  relevant  coursework 
for  the  proposed  training  program. 

(d)  Offer  integrated  training  and 
practice  opportunities  that  will  enhance 
the  collaborative  skills  of  all  personnel 
who  share  responsibility  for  providing 
effective  services  to  children  with 
disabilities. 

(e)  Provide  clear,  defensible  research- 
based  methods  for  evaluating  the  extent 
to  which  graduates  of  the  training 
program  are  prepared  to  provide  high 
quality  services  that  result  in  improved 
outcomes  for  children  with  disabilities. 
Communicate  the  results  of  this 
evaluation  process  to  OSEP  in  required 
annual  performance  reports  and  the 
final  performance  report; 


[{]  Describe,  if  appropriate,  how  the 
proposed  training  program  is  aligned 
with  State  learning  standards  for 
children:  and 

(g)  Include,  in  the  application 
Appendix,  all  course  syllabi  that  are 
relevant  to  the  training  program 
proposed.  Course  syllabi  must  clearly 
reflect  the  incorporation  of  research- 
based  (  uiriculum  and  pedagogy  as 
required  under  paragraph  (c)  of  this 
section  of  the  priority. 

To  be  considered  for  an  award,  an 
applicant  must  satisfv  the  following 
requirements  contained  in  section 
673(f)-li)  of  IDEA  and  34  CFR  part 
304— 

(a)  Demonstrate,  with  letters  from  one 
or  more  States  that  the  project  proposes 
to  serve,  that  each  State  needs  personnel 
in  the  area  or  areas  in  which  the 
applicant  proposes  to  provide 
preparation,  as  identified  in  the  State's 
comprehensive  systems  of  personnel 
devehjpment  under  Parts  B  and  C  of 
IDEA: 

(b)  Demonstrate  that  it  has  engaged  in 
a  cooperative  effort  with  one  or  more 
State  educational  agencies  or,  if 
appropriate,  lead  agencies  for  providing 
early  intervention  services,  to  plan, 
carry  out,  and  monitor  the  project; 

(c)  Meet  State  and  professionally 
recognized  standards  for  the  preparation 
of  leadership  personnel  in  special 
education,  related  services,  or  early 
intervention  fields: 

(d)  Ensure  that  individuals  who 
receive  financial  assistance  under  the 
proposed  project  will  meet  the  service 
obligation  requirements,  or  repay  all  or 
part  of  the  cost  of  that  assistance,  in 
accordance  with  section  673(h)(2)  of 
IDEA  and  the  regulations  in  34  CFR  part 
304  Applicants  must  describe  how  they 
will  inform  scholarship  recipients  of 
this  service  obligation  requirement:  and 

(e)  As  authorized  under  section  673(i) 
of  IDEA  and  t)  304.20  of  the  regulations, 
use  at  least  65  percent  of  the  total 
requested  budget  for  student 
scholarships. 

Competitive  Preferences 

Within  this  absolute  priority,  we  will 
give  the  following  competitive 
preference  points  under  section 
673(g)(3)(B)  of  IDEA  and  34  CFR 
75.105(c)(2)(i)  to  applicant  institutions 
that  are  otherwise  eligible  for  funding 
under  this  priority: 

Up  to  ten  (10)  points  based  on  the 
extent  to  which  institutions  of  higher 
education  successfully  recruit  and 
prepare  individuals  with  disabilities 
and  individuals  from  groups  that  are 
underrepresented  in  the  profession  for 
which  they  are  preparing  individuals. 


Therefore,  for  purposes  of  these 
competitive  preferences,  applicants  can 
be  awarded  up  to  a  total  of  10  points  in 
addition  to  those  awarded  under  the 
published  selection  criteria  for  this 
priority.  That  is,  an  applicant  meeting 
these  competitive  preferences  could 
earn  a  maximum  total  of  110  points. 

Project  Period:  Up  to  48  months. 

Absolute  Priority  3 — Preparation  of 
Personnel  in  Minority  Institutions 
(84.325E) 

This  priority  supports  awards  to  IHEs 
with  minority  student  enrollments  of  at 
least  25  percent,  including  Historically 
Black  Colleges  and  Universities,  for  the 
purpose  of  preparing  personnel  to  work 
with  children  with  disabilities. 

This  priority  supports  projects  that 
provide  preservice  preparation  of 
special  educators,  early  intervention 
personnel,  and  related  services 
personnel  at  the  associate, 
baccalaureate,  master's,  specialist, 
doctoral,  or  post-doctoral  level. 

A  preservice  program  is  a  program 
that  leads  toward  a  degree,  certification, 
professional  license  or  endorsement  (or 
its  equivalent),  and  may  include  the 
preparation  of  currently  employed 
personnel  who  are  seeking  additional 
degrees,  certifications,  endorsements,  or 
licenses. 

Applicants  may  propose  to  prepare 
one  or  more  of  the  following  types  of 
personnel; 

(a)  Special  educators,  including  early 
childhood,  speech  and  language, 
adapted  physical  education,  and 
assistive  technology,  and 
paraprofessional  personnel  who  work 
with  children  with  disabilities: 

(b)  Related  services  personnel  who 
provide  developmental,  corrective,  and 
other  support  services  (such  as 
psychological,  occupational  or  physical 
and  recreational  therapy)  to  children 
with  disabilities.  Comprehensive 
programs  and  specialty  components 
within  a  broader  discipline  that  are 
designed  to  prepare  personnel  for  work 
with  children  with  disabilities,  may  be 
supported.  For  the  purpose  of  this 
priority,  eligible  related  services 
providers  do  not  include  physicians;  or 

(c)  Early  intervention  personnel  who 
serve  children  birth  through  age  2  (until 
the  third  birthday)  and  their  families, 
Early  intervention  personnel  include 
persons  who  train,  or  serve  as 
consultants  to,  service  providers  and 
service  coordinators. 

Projects  funded  under  this  absolute 
priority  must — 

(a)  Use  curricula  and  pedagogy  that 
are  shown  to  be  effective  as 
demonstrated  through  scientifically 
based  research  in  order  to  prepare 
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personnel  equippi'd  to  improve 
outcomes  for  stud"' I  its  with  ilis.ihilities 
and  to  foster  an  fNs  tu  and  aehievement 
in  the  genernl   -liiii  ation  curriculum 
where  appropriate, 

(b)  Demonstrate  how  research-based 
curriculum  and  pedagogy  are 
incorporHtf'd  into  training  requirements 
and  i>  tl.  t  t  ■il  in  all  relevant  coursework 
for  the  proposed  training  program. 

(c)  Offer  integrated  training  and 
practice  opportunities  that  will  enhance 
the  collaborative  skills  of  appropriate 
personnel  who  share  responsibility  for 
providing  effective  services  to  children 
with  disabilities; 

(d)  Prepare  personnel  to  address  the 
specialized  needs  of  children  with 
disabilities  from  diverse  cultural  and 
language  backgrounds  by — 

(1)  Determining  the  competencies 
needed  for  personnel  to  work  effectively 
with  culturally  and  linguistically 
diverse  populations;  and 

(2)  Innising  those  competencies  into 
early  intervention,  special  education, 
and  related  services  training  programs; 

(e)  Develop  or  improve  and 
implement  mutually  beneficial 
partnerships  between  training  programs 
and  schools  to  promote  continuous 
improvement  in  preparation  programs 
and  in  service  delivery; 

(f)  If  Held-based  training  is  provided, 
include  field-based  training 
opportunities  for  students  in  schools 
and  other  diverse  settings  including 
schools  and  settings  in  high  poverty 
communities; 

(g)  Employ  effective  strategies  for 
recruiting  students  from  culturally  and 
linguistically  diverse  populations;  and 

(h)  Provide  student  support  systems 
(including  tutors,  mentors,  and  other 
innovative  practices)  to  enhance  student 
retention  and  success  in  the  program. 

(i)  Provide  clear,  defensible  research- 
based  methods  for  evaluating  the  extent 
to  which  graduates  of  the  training 
program  are  prepared  to  provide  high 
quality  services  that  result  in  improved 
outcomes  for  children  with  disabilities. 
(Communicate  the  results  of  this 
evaluation  process  to  OSEP  in  required 
annual  performance  reports  and  the 
final  performance  report; 

(j)  Describe  how  the  proposed  training 
program  is  aligned  with  State  learning 
standards  for  children;  and 

(k)  Include,  in  the  application 
Appendix,  all  course  syllabi  that  are 
relevant  to  the  training  program 
proposed.  Course  syllabi  must  clearly 
reflect  the  incorporation  of  research- 
based  curriculum  and  pedagogy  as 
required  under  paragraph  (b)  of  this 
section  of  the  priority 

To  be  considered  tor  an  award,  an 
applicant  must  satisfy  the  following 


requirements  contained  in  section 
673(f>-{i)  of  IDEA  and  M  (  FR  pin 
304— 

(a)  Demonstrate,  with  letters  from  one 
or  more  States  that  the  project  proposes 
to  serve,  that  each  State  needs  personnel 
in  the  area  or  areas  in  v\  hit  hi  the 
applir.int  prnposes  to  pinvuit' 

prt'i-.ti  iti.  n   Hs  identified  in  the  State's 

!  Miiirthtiisive  systems  of  personnel 
dt-vfiopinfut  under  Parts  B  and  C  of 
IDEA; 

(b)  Demonstrate  that  it  has  engaged  in 
a  cooperative  effort  with  one  or  more 
SELAs  or,  if  .i(  pn  ipri.iir   lead  agencies 
for  providing  t-rtilv  intervention 
services,  to  plan,  carry  out,  and  monitor 
the  project; 

(c)  Providt:  hjtiti.^  from  one  or  more 
States  specifying  that  they  intend  to 
accept  successful  cumpiifinn  of  the 
proposed  personnel  pnj,, nation 
program  as  meeting  State  personnel 
standards  for  serving  children  with 
disabilities  or  serving  infants  and 
toddlers  with  disabilities; 

(d)  Meet  State  and  professionally 
recognized  stemdards  for  the  preparation 
of  special  education,  related  services,  or 
early  intervention  personnel,  if  the 
purpose  of  the  project  is  to  assist 
persoiuiel  in  obtaining  degrees: 

(e)  Ensure  that  individuals  who 
receive  financial  assistance  under  the 
proposed  project  will  meet  the  service 
obligation  requirements,  or  repay  all  or 
part  of  the  cost  of  that  assistance,  in 
accordance  with  section  673(h)(1)  of 
IDEA  and  the  regulations  in  34  CFR  part 
304.  Applicants  must  describe  how  they 
will  inform  scholarship  recipients  of 
this  service  obligation  requirement;  and 

(f)  As  authorized  under  section  673(i) 
of  IDEA  and  §  304.20  of  the  regulations, 
use  at  least  55  percent  of  the  total 
requested  budget  for  student 
scholarships  or  provide  sufficient 
justification  for  any  designation  less 
than  55  percent  of  the  total  requested 
budget  for  student  scholarships. 

Sufficient  justification  for  proposing 
less  than  55  percent  of  the  budget  for 
student  support  would  include 
activities  such  as  program  development, 
expansion  of  a  program,  or  the  addition 
of  a  new  emphasis  area.  Examples 
include  the  following: 

•  A  project  that  is  starting  a  new 
program  may  request  up  to  a  year  for 
program  development  and  capacity 
building,  in  the  initial  project  year,  no 
student  support  would  be  required. 
Instead,  a  project  could  hire  a  new 
faculty  member,  or  a  consultant  to  assist 
in  program  development. 

•  A  project  that  is  proposing  to  build 
capacity  may  hire  a  field  supervisor  so 
that  additional  students  can  be  trained. 


•    .X  ijr(i)fit  that  is  expanding  or 
ridding  d  rit'w  nm[ihdsis  ared  to  thi' 
[)niKram  may  initially  net^d  additional 
f.u  ultv  or  other  resources  such  as  expert 
cunsiiltant.s,  addiliiinal  training  supplies 
or  »'(^uipiiii'iit  that  vvduld  enhance  the 
prograiii 

Pr(i|(M  ts  l)ial  are  fund>'d  tn  develop, 
expand,  nr  to  rn\d  ,t  new  eni()ha,sis  area 
tc  --pel  1,1  i  .■(in I  ,i!  ii  ::i  '  <!  I'Litei!  ^.•r\  i(  es 
[ifi  .L'l.iiii--  must  prii\idi'  inf'irruat!' in  'in 
hnv\  these  new  areas  will  be  maintained 
cm.  e  1-ederal  funding  ends. 

Coinpetitl^  e  I'd-fereni  es 

Within  this  absolute  priunty,  we  will 
give  the  following  competitive 
preference  points  under  34  CFR 
75  105(c)(2)(i)  to  applicant  institutions 
that  are  otherwise  eligible  for  funding 
under  this  priority: 

Up  ti   tell    101  points  to  applicant 
institiitiMiis  that  have  not  received  a  FY 
2002  oi  1  "i  20US  award  under  the  IDEA 
personnel  preparation  program. 

In  addition,  we  will  give  the  following 
competitive  preference  points  under 
section  673(g)(3)(B)  of  IDEA  and  34  CFR 
75.105(c)(2)(i)  to  applicant  institutions 
that  are  otherwise  eligible  for  funding 
under  this  priority: 

Up  to  ten  (10)  points  based  on  the 
extent  to  which  IHEs  successfully 
recruit  and  prepare  individuals  with 
disabilities  and  individuals  from  groups 
that  are  underrepresented  in  the 
profession  for  which  they  are  preparing 
individuals. 

Therefore,  for  purposes  of  these 
competitive  preferences  applicants  can 
be  awarded  up  to  a  total  of  20  points  in 
addition  to  those  awarded  under  the 
published  selection  criteria  for  this 
priority.  That  is.  an  applicant  meeting 
all  of  these  competitive  preferences 
could  earn  a  maximum  total  of  120 
points. 

Project  Period:  Up  to  48  months. 

Absolute  Priority  4 — lmpro\ing  the 
Preparation  of  Personnel  To  Serve 
Children  with  High-Incidence 
Disabilities  I84.325H) 

BarJcground 

State  agencies,  university  training 
programs,  local  schools,  and  other 
community-based  agencies  and 
organizations  confirm  both  the 
importance  and  the  difficulty  of 
improving  training  programs  for 
personnel  to  serve  children  with  high- 
incidence  disabilities.  Localities 
nationwide  are  experiencing  chronic 
shortages  of  such  personnel. 

Priority 

Consistent  with  section  673(e)  of 
IDEA,  the  purpose  of  this  priority  is  to 
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develop  or  improve,  and  implement, 
programs  that  provide  preservice 
preparation  for  special  and  regular 
education  teachers  and  related  ser\'ices 
personnel  in  order  to  meet  the  diverse 
needs  of  children  with  high  incidence 
disabilities  and  to  enhance  the  supply  of 
well-trained  personnel  to  serve  these 
children  in  areas  of  chronic  shortage 
For  the  purpose  of  this  priority,  the  term 
high-incidence  disability  includes  mild 
or  moderate  mental  retardation,  speech 
or  language  impairments,  emotional 
disturbance,  or  specific  learning 
disabilities.  Training  of  early 
intervention  personnel  is  addressed 
under  the  priority  for  the  preparation  of 
personnel  to  serve  children  w  ith  low- 
incidence  disabilities  (84.325.\)  and, 
therefore,  is  not  included  as  part  of  this 
priority. 

A  preservice  program  is  a  program 
that  leads  toward  a  degree,  certification, 
professional  license  or  endorsement  (or 
its  equivalent),  and  may  include  the 
preparation  of  currently  employed 
personnel  who  are  seeking  additional 
degrees,  certifications,  endorsements,  or 
licenses. 

Applicants  may  propose  to  prepare 
one  or  more  of  the  following  types  of 
personnel: 

(a)  Special  educators,  including  early 
childhood,  speech  and  language, 
adapted  physical  education,  assistive 
technology,  and  paraprofessional 
personnel  who  work  with  children  with 
high-incidence  disabilities. 

(b)  Related  services  persormel,  who 
provide  developmental,  corrective,  and 
other  support  services  (such  as 
psychological,  occupational  or  physical 
and  recreational  therapy)  to  children 
with  high-incidence  disabilities.  For  the 
purpose  of  this  priority,  eligible  related 
service  providers  do  not  include 
physicians.  Comprehensive  programs 
and  specialty  components  within  a 
broader  discipline  that  are  designed  to 
prepare  personnel  to  work  with  the  high 
incidence  population  may  be  supported 

Projects  funded  under  this  priority 
must — 

(a)  Use  curricula  and  pedagogy  that 
are  shown  to  be  effective,  as 
demonstrated  through 'scientifically 
based  research,  in  order  to  prepare 
personnel  equipped  to  improve 
outcomes  for  students  with  disabilities; 

(b)  Demonstrate  how  research-based 
curriculum  and  pedagogy  are 
incorporated  into  training  requirements 
and  reflected  in  all  relevant  coursework 
for  the  proposed  training  program, 

(c)  Offer  integrated  training  and 
practice  opportunities  that  will  enhance 
the  collaborative  skills  of  personnel  who 
share  responsibility  for  providing 


effective  services  to  children  with  high- 

in(  uience  disabilities: 

(d)  Prepare  personnel  to  work  with 
culturally  and  linguistically  diverse 
populations  by — 

(1)  Determining  the  competencies 
needed  for  personnel  to  work  effectively 
with  students  with  high-incidence 
disabilities  from  culturally  and 
linguistically  diverse  backgrounds;  and 

(2)  Infusing  those  competencies  into 
special  education  or  related  ser\'ices 
training: 

(e)  Develop  or  improve  and 
implement  partnerships  that  are 
mutuallv  beneficial  to  grantees  and 
LEAs  in  order  to  promote  continuous 
improvement  of  preparation  programs; 
and 

(f)  Include  field-based  training 
opportunities  for  students  in  diverse 
settings,  including  high  poverty  schools; 

(g)  Provide  clear,  defensible  research- 
based  methods  for  evaluating  the  extent 
to  which  graduates  of  the  training 
program  are  prepared  to  provide  high 
quality  sendees  that  result  in  improved 
outcomes  for  children  with  disabilities; 
Communicate  the  results  of  this 
evaluation  process  to  OSEP  in  annual 
performance  reports  and  the  final 
performance  report: 

(h)  Describe  how  the  proposed 
training  program  is  aligned  with  State 
learning  standards  for  children;  and 

(i)  Include,  m  the  application 
Appendix,  all  course  syllabi  that  are 
relevant  to  the  training  program 
proposed.  Course  syllabi  must  clearly 
reflect  the  incorporation  of  research- 
based  curriculum  and  pedagogy  as 
required  under  paragraph  (b)  of  the 
requirements  for  projects  funded  under 
this  priority. 

An  applicant  must  satisfy  the 
following  requirements  contained  in 
section  673(f)-(i)  of  IDEA  and  34  CFR 
part  304: 

(a)  Demonstrate,  with  letters  from  one 
or  more  States  that  the  project  proposes 
to  serve,  that  each  State  needs  personnel 
in  the  area  or  areas  in  which  the 
applicant  proposes  to  provide 
preparation,  as  identified  in  the  State's 
comprehensive  systems  of  personnel 
development  under  Part  B  of  IDEA: 

(b)  Demonstrate  that  it  has  engaged  in 
a  cooperative  effort  with  one  or  more 
State  educational  agencies  to  plan,  carry- 
out,  and  monitor  the  project: 

(c)  Provide  letters  from  one  or  more 
States  stating  that  they  intend  to  accept 
successful  completion  of  the  proposed 
personnel  preparation  program  as 
meeting  State  personnel  standards  for 
serving  children  with  disabilities: 

(d)  Meet  State  and  professionally 
recognized  standards  for  the  preparation 


of  special  education  and  related  services 
personnel; 

(e)  Ensure  that  individuals  who 
receive  financial  assistance  under  the 
proposed  project  will  meet  the  service 
obligation  requirements,  or  repay  all  or 
part  of  the  cost  of  that  assistance,  in 
accordance  with  section  673(h)(1)  of 
IDEA  and  the  regulations  in  34  CFR  part 
304.  Applicants  must  describe  how  they 
will  inform  scholarship  recipients  of 
this  service  obligation  requirement;  and 

(f)  As  authorized  under  section  673(i) 
of  IDEA  and  §  304.20  of  the  regixlations. 
use  at  least  65  percent  of  the  total 
requested  budget  for  student 
scholarships. 

Competitive  Preferences 

Within  this  absolute  priority  we  will 
give  the  following  competitive 
preference  points  under  section 
673(g)(3)(B)  of  IDEA  and  34  CFR 
75,105(c){2)(i)  to  applications  that  are 
otherwise  eligible  for  funding  under  this 
priority. 

Up  to  ten  (10)  points  based  on  the 
extent  to  which  IHEs  successfully 
recruit  and  prepare  individuals  with 
disabilities  and  individuals  from  groups 
that  are  underrepresented  in  the 
profession  for  which  they  are  preparing 
individuals. 

Therefore,  for  the  purpose  of  this 
competitive  preference,  applicants  can 
be  awarded  up  to  a  total  of  10  points  in 
addition  to  those  awarded  under  the 
published  selection  criteria  for  this 
priority.  That  is.  an  applicant  meeting 
this  competitive  preference  could  earn  a 
maximum  total  of  110  points. 

■Project  Period:  Up  to  48  months 

Special  Education-Tpchnolog>  and 
Media  Services  (or  Indn  iduaU  With 
Disabilities  |CFDA  Number  84  327] 

Purpose  o)  Program:  To.  Uj  Improve 
results  for  children  with  disabilities  by 
promoting  the  development, 
demonstration,  and  use  of  technology; 
(2)  support  educational  media  activities 
designed  to  be  of  educational  value  to 
children  with  disabilities:  and  (3) 
provide  support  for  some  captioning, 
video  description,  and  cuhural 
activities. 

This  priority  focuses  on  the  use  of 
technology. 

Applicable  Regulations:  (a)*rhe 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79.  80.  81,  82, 
85,  86.  97.  98,  and  99;  and  (b)  The 
selection  criteria  for  this  priority  are 
chosen  from  the  EDGAR  general 
selection  criteria  in  34  CFR  75.210.  The 
specific  selection  criteria  for  this 
priority  are  included  in  the  application 
package  for  this  competition. 
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Note:  The  regulations  in  34  O^'R  pari  86 
apply  to  IHEs  only. 

Eligible  Applicants:  State  and  local 
educational  agencies;  IHEs:  other  public 
agencies:  nonprofit  private 
organizations:  outlying  areas:  freely 
associated  States:  Indian  tribes  or  tribal 
organizations:  and  for-profit 
organizations. 

Priority 

Under  34  CFR  75  105(c)(3).  we 
consider^nly  applications  that  meet  the 
following  priority: 

Absolute  Priority  J — Steppingstones  of 
Technology  Innovation  for  Students 
With  Disabilities  (84  327A). 

The  purpose  of  this  priority  is  to 
support  projects  that — 

(a)  Develop  a  technology-ba.sed 
approach  for  achieving    nc    r  more  of 
the  following  purpo.st".  fir  ,Mriv 
intervention,  preschool,  elementary, 
middle  school,  or  hiph  sf  hi  nl  students 
with  disabilities:  (1)  hiifir  >\  mg  the 
results  of  education  or  early 
intervention:  (2)  improving  access  to 
and  participation  in  the  general 
curriculum,  or  developmentally 
appropriate  activities  for  preschool 
childrBn:  and  (3)  improving 
accountability  and  participation  in 
educational  reform  The  technology- 
based  appro.)!  h  n;  ist  \w  an  innovative 
combination  u!  a  ut.'w  technology  and 
additional  materials  and  methodologies 
that  enable  the  technology  to  improve 
educational  or  early  intervention  results 
for  children  with  disabilities: 

(b)  Justify  the  approach  on  the  basis 
of  scientifically  rigorous  research  or 
theory  that  supports  the  effectiveness  of 
the  technology-based  approach  for 
achieving  one  or  more  of  the  purposes 
presented  in  paragraph  (a): 

(c)  Clearly  identify  and  conduct  work 
in  ONE  of  the  following  phases: 

(1)  Phase  1 — Development:  Projects 
funded  under  Phase  1  must  develop  and 
refine  a  technology-based  approach,  and 
test  its  feasibility  for  use  with  students 
with  disabilities.  Activities  may  include 
development,  adaptation,  and 
refinement  of  tec.hnology,  curriculum 
materials,  or  instructional 
methodologies.  Activities  must  include 
formative  evaluation.  The  primary 
product  of  Phase  1  should  be  a 
promising  technology-based  approach 
that  is  suitable  for  field-based 
evaluation  of  effectiveness  in  improving 
results  for  children  with  disabilities. 

(2)  Phase  2— Research  on 
Effectiveness:  Projects  funded  under 
Phase  2  must  select  a  promising 
technology-based  approach  that  has 
been  developed  and  tested  in  a  maimer 
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consistent  with  Phase  1.  and  subject  the 
approach  to  rigorous  field-based 
research  and  evaluation  to  determine 
effectiveness  and  feasibility  in 
educational  or  early  intervention 
settings  Approaches  studied  in  Phase  2 
may  have  been  developed  with  previous 
funding  under  this  priority  or  with 
funding  from  other  sruin :»>s  Products  cf 
Phase  2  include  a  furtfirr  rtfint-ment 
and  licsiriptii  .11  uf  th''  '•■(  hi;i>iiii;\  hdNfii 
af)j.rMri(  h    ,i;)(l  ■■!  iw'ul  i"w  ;(ifiu  >•  'ha;    ;ii 
a  (ii'iuit'i!  r.ip.yi'  of  real  worii!  s  (  ntt-xts 
th»'  .t(ij!r'..tv  h    an  bf  pfff»(1;M-  ii. 
ach;>'v  liii;  i  '111'  ■  ii   riiort 
prerented  in  par  inripfi  (aj  uf  this 
priontv. 

(3)  Phase  3 — Research  on 
implementation  Projerts  fiinrlpd  undf'r 
Phase  3  must  select  a  te<  hiidlogv  tws»'d 
approach  that  has  In-vn  cvaliiatf'd  f(ir 
effe<:tivenf'S'.  .tinl  ffasihihtv  in  a  iiiann-T 
con- istciit  with  i'hdit'  .:'    l'r())t>(fs  musl 
study  the  iinplt'oicntatiiin  nf  ttu' 
approach  m  multiplf,  rfniipli-v  ■-I'ttui^^s 
to  acquin>  an  iinfirMved  ijiid'T'taiid;:!^; 
of  the  range  uf  i  untcxts  in  whi<  fi  'h»' 
appiroach  can  hr  ust-d  ffffctivfU    and 
the  factors  that  determiiic  th* 
effectiveness  and  sustainatiidr',    ,;  the 
approach  m  ;iiis  unt'.f  -d    I'lit'-xts. 

Approachtis  studit-u  m  i'tia.se  3  mav 
have  been  devel()f)«d.  tested 
researched   .mi  i'\a!udti(i  v\i!h  previous 
funding  undti  this  pnuiity  ui  with 
funding  frx)m  other  sources.  Factors  to 
be  studied  in  Phase  3  include  factors 
related  to  the  technology,  materials,  and 
methodologies  fh,i!    iristitute  the 
technology-based  appruach  Also  to  be 
studied  in  Phase  3  are  contextual  factors 
associated  with  students,  teai  her 
attitudes  and  skills,  physical  setting 
curricular  and  instructional  or  early 
intervention  approar  hes  resnurces, 
professional  develofjiuini   p  ihcy 
supports,  etc. 

Pnases  2  and  3  can  be  contrasted  as 
follows:  Phase  2  studies  the 
effectiveness  the  approach  can  have, 
while  Phase  3  studies  the  effectiveness 
the  approach  is  likely  to  have  in 
sustained  use  in  a  range  of  typical 
educational  settings.  The  primary 
product  of  Phase  3  should  be  a  set  of 
research  findings  that  provide  evidence 
of  improved  results  for  children  with 
disabilities  and  that  can  be  used  to 
guide  dissemination  and  utilization  of 
the  technology-based  approach: 

(d)  In  addition  to  the  annual  two-day 
Project  Directors'  meeting  in 
Washington.  DC  mentioned  in  the 
"General  Requirements"  section  of  this 
notice,  budget  for  another  annual  trip  to 
Washington.  DC  to  collaborate  with  the 
Federal  project  officer  and  the  other 
projects  funded  under  this  priority,  and 
to  share  information  and  discuss 


findings  and  methods  of  dissemination; 
and 

(e)  t'ltjiin    jf    i  1!  •<;  from  the  project 
in  fonnats  th.it  in    isi-ful  for  specific 
audiences  as  a)  )>[i>f)riate,  including 
parents  adniini'-trHfi .rs   teachers,  early 
iiiterventinn  fursiriuici    ri'iated  services 
personnel    resean  hers    and  ;ndi\uliials 
with  disahditifs 

Within  ahsiiluli-  prinntv  1,  we  intend 
ill  fund  at  least  two  prniects  fii(  usm^  nn 
technologv  ba.sed  approaches  for 
c  hildren  with  disabilities,  ages  birth  to 
3 

Projeit  Pfri'xi    V^e  intend  tt'  fund  at 
least  thre<'  proierts  in  each  phase 
Projects  funde(i  under  Phase  1  will  be 
funded  for  up  to  24  months   Pro|ecrts 
funded  under  l*hase  .:  will  be  funded  for 
up  tii  .14  ninnths   f'ri>)e(ls  funded  under 
Pha.se  .<  will  tx-  funded  for  up  to  ^b 
niunths 

Special  Education — Training  and 
Information  for  Parents  of  Children 
With  Di&abihties  (CFUA  Number 
H4  3281 

HuriH^'^r  i>f  f'nii^nnii   The  purpose  of 
this  prugrain  i^  tu  t>nsure  that  parents  of 
children  with  disabilities  receive 
training  and  information  to  help 
improve  results  for  their  children. 

Eligible  Applicants   Kligible 
applicants  are  local  parent 
organizations   According  to  section 
682(gJ  of  IDFA    a  parent  organi?Jition  is 
a  private  iionpnifit  organizatum  {other 
than  an  in--tilut!iin  of  higher  education) 
that: 

(a)  Has  .1  tj.  .,ui  of  directors — 

( 1 )  The  parent  and  professional 
ineniherv  <;i  whu  h  am  broadly 
O'prestn;  itiv  >•  •  ■!  the  population  to  be 
served, 

(2)  The  majority  of  whom  are  parents 
of  children  with  disabilities:  and 

(3)  That  iniludes  individuals  with 
disabilities  and  individuals  working  in 
the  fields  of  special  education,  related 
services,  and  early  intervention:  or 

(b)  Has  a  membership  that  represents 
the  interests  of  individuals  with 
disabilities  and  has  established  a  special 
governing  committee  meeting  the 
requirements  for  a  board  of  directors  in 
paragraph  (a)  and  has  a  memorandum  of 
understanding  betwetm  this  special 
governing  committee  and  the  board  of 
directors  of  the  organization  that  clearly 
outlines  the  relationship  between  the 
board  and  the  committee  and  the 
decisionmaking  responsibilities  and 
authority  of  each. 

According  to  section  683(c)  of  IDEA, 
local  parent  organizations  are  parent 
organizations  that  must  meet  one  of  the 
following  criteria — 
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(a)  Have  a  board  of  directors  the 
majority  of  whom  are  from  the 
community  to  be  served:  or 

(b)  Have,  as  part  of  their  mission, 
serving  the  interests  of  individuals  with 
disabilities  from  that  community;  and 
have  a  special  governing  committee  to 
administer  the  project,  a  majorifv  of  the 
members  of  which  are  individuals  from 
that  communit\ 

Examples  of  administrative 
responsibilities  include  controlling  the 
use  of  the  project  funds,  and  hiring  and 
managing  project  personnel 

Applicahle  Rctiulations:  (a)  The 
Education  Department  Cieneral 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79,  80,  81,  82, 
85,  97.  98,  and  99:  and  (b)  The  selection 
criteria,  chosen  from  the  EDG,'\R  general 
selection  criteria  in  34  CFR  75.210.  The 
specific  selection  criteria  for  this 
priority  are  included  in  the  application 
package  for  this  competition. 

Priority 

Under  34  CFR  75, 105(c)(3),  we 
consider  only  applications  that  meet  the 
following  priority: 

Absolute  Priority — Community  Parent 
Resource  Centers  (84.328C) 

Fiackground 

The  purpose  of  this  priority  is  to 
support  local  parent  organizations  to 
operate  community  training  and 
information  centers  that  will  help 
ensure  that  underserved  parents  of 
children  with  disabilities,  including 
low-income  parents,  parents  of  children 
who  are  English  language  learners,  and 
parents  with  disabilities  in  a 
cominunitv ,  have  the  training  and 
information  they  need  to  enable  them  to 
participate  effectivelv  in  helping  their 
children  with  dusahilities  to — 

M'  Meet  established  developmental 
goals  anti,  to  the  maximum  extent 
possible,  those  challenging  standards 
that  have  been  established  for  all 
children,  and 

!h>  Be  prepared  to  lead  productive 
independent  adult  lives,  to  the 
maximum  extent  possible. 

Priontv 

Eat  h  communitv  parent  training  and 
information  center  supported  under  this 
priontv  must — 

laj  Provide  training  and  information 
that  meets  the  training  and  information 
needs  of  parents  of  children  with 
disabilities  proposed  to  be  served  by  the 
project,  particularly  underserved 
parents  and  parents  of  children  who 
ma\'  be  inappropriately  identified; 

(b)  Assist  parents  to  understand  the 
availabilitv  of.  and  how  to  effectively 


use,  procedural  safeguards  under 
section  615  of  IDEA,  including 
encouraging  the  use,  and  explaining  the 
benefits,  of  alternative  methods  of 
dispute  resolution,  such  as  the 
mediation  process  described  in  IDEA; 

(c)  Serve  the  parents  of  infants, 
toddlers,  and  children  with  the  full 
range  of  disabilities  by  assisting  parents 
to— 

(1)  Better  understand  the  nature  of 
their  children's  disabilities  and  their 
educational  and  developmental  needs: 

(2)  Communicate  effectively  with 
personnel  responsible  for  providing 
special  education,  early  intervention, 
and  related  services: 

(3)  Participate  in  decisionmaking 
processes  including  State  and  local 
assessment,  the  development  of 
individualized  education  programs  and 
individualized  family  service  plans: 

(4)  Obtain  appropriate  information 
about  the  range  of  options,  programs, 
services,  and  resources  available  to 
assist  children  with  disabilities  and 
their  families: 

(5)  Familiarize  themselves  with  the 
provision  of  special  education  and 
related  services  in  the  areas  they  serve 
to  help  ensure  that  children  with 
disabilities  are  receiving  appropriate 
services; 

(6)  Understand  the  provisions  of  IDEA 
and  the  No  Child  Left  Behind  Act  of 
2001  (NCLB)  for  the  education  of.  and 
the  provision  of  early  intervention 
services  designed  to  improve  results  for, 
children  with  disabilities;  and 

(7)  Participate  m  school  reform 
activities: 

(d)  Contract  with  the  SEAs.  if  the 
State  elects  to  contract  with  the 
communitv  parent  resource  centers,  for 
the  purpose  of  meeting  with  parents 
who  choose  not  to  u.se  the  mediation 
process  to  encourage  the  use  and 
explain  the  benefits  of  mediation, 
consistent  with  section  615(e)(2)(B)  and 
(D)  of  IDEA. 

(e)  In  order  to  serve  parents  and 
families  of  children  with  the  full  range 
of  disabilities,  network  with  appropriate 
clearinghouses,  including  organizations 
conducting  national  dissemination 
activities  under  section  685(d)  of  IDEA, 
and  with  other  national.  State,  and  local 
organizations  and  agencies,  such  as 
protection  and  advocacy  agencies: 

(f)  Establish  cooperative  partnerships 
with  the  parent  training  and  information 
centers  funded  under  section  682  of 
IDEA; 

(g)  Be  designed  to  meet  the  specific 
needs  of  families  who  experience 
significant  isolation  from  available 
sources  of  information  and  support;  and 


(h)  Annually  report  to  the  Department 
on — 

(1)  The  number  of  parents  to  whom  it 
provided  information  and  training  in 
the  most  recently  concluded  fiscal  year, 
including  demographic  information 
about  those  parents  served,  and 
additional  information  regarding  the 
unique  needs  and  levels  of  service 
provided; 

(2)  The  effectiveness  of  strategies  used 
to  reach  and  serve  parents,  including 
underser\'ed  parents  of  children  with 
disabilities,  by  providing  evidence  of 
how  those  parents  were  served 
effectively. 

Competitive  Preferences 

Within  this  absolute  priority,  we  will 
give  competitive  preference  to 
applications  under  34  CFTl 
75.105(c)(2)(i)  that  meet  one  or  more  of 
the  following  priorities: 

(a)  We  will  award  20  points  to  an 
application  submitted  by  a  local  parent 
organization  that  has  a  board  of 
directors,  the  majority  of  whom  are 
parents  of  children  with  disabilities, 
from  the  conununity  to  be  served. 

(b)  We  will  award  5  points  to  an 
application  that  proposes  to  provide 
ser\'ices  to  one  or  more  Empowerment 
Zones  or  Enterprise  Communities  that 
are  designated  within  the  areas  served 
by  projects.  To  meet  this  priority  an 
applicant  must  indicate  that  it  will — 

(l)(i)  Design  a  program  that  includes 
special  activities  focused  on  the  unique 
needs  of  one  or  more  Empowerment 
Zones  or  Enterprise  Communities:  or 

(ii)  Devote  a  substantial  portion  of 
program  resources  to  providing  services 
within,  or  meeting  the  needs  of 
residents  of  these  zones  and 
communities 

(2)  As  appropriate,  contribute  to  the 
strategic  plan  of  the  Empowerment 
Zones  or  Enterprise  Communities  and 
become  an  integral  component  of  the 
Empowerment  Zone  or  Enterprise 
Community  activities. 

A  list  of  areas  that  have  been  selected 
as  Empowerment  Zones  or  Enterprise 
Communities  is  included  in  the 
application  package. 

Therefore,  for  purposes  of  these 
competitive  preferences,  applicants  can 
be  awarded  up  to  a  total  of  25  points  in 
addition  to  those  awarded  under  the 
published  selection  criteria  for  this 
priority  That  is,  an  applicant  meeting 
all  of  these  competitive  preferences 
could  earn  a  maximum  total  of  125 
points. 

Project  Period:  Up  to  36  months. 
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INDIVIDUALS  With  Disabilities  Education  Act— Application  Notice  for  Fiscal  Year  2003 


CFDA  No  and  name 

Appfcca- 
inns 

avaNabta 

dawMna 
dale 

DaadHna 
•orintar- 
jwam- 
mantal 

Estimated 

available 

funds 

Maximum 
award 
iper 
yaar)' 

Estimated  range  of 
awards 

Protect  period 

Pagnbmit 

Estimated 

number 

of  awards 

84324B    Student-Initiated      Re- 
search Projects 

84  324C     Field- Initiated           Re- 
search Proiecis 

84  324M     Model    Demonstration 

12/24A)2 
12/24A)2 

12/24A)2 

12/24A)2 

12/24A)2 

12«4AK 
12/24AK 
12/24A)2 

12/24/02 

0a07/03 
02/21/03 
03/14A)3 

02/14/03 
03/28A33 

02/14A)3 

02A)7/03 
03^21/03 
02/28/03 

02A)7/03 

0SA)6/O3 
0«/22A)3 
05/13/03 

04/15A)3 
05/27/03 

04/15/03 

04A)8^03 
05/2OA)3 
04/29A)3 

owsns 

S240.000 
2.520.000 
2.450.000 

300.000 
2,450,000 

5.000.000 

3.500.000 
3.000.000 
5.700.000 

2.900.000 

$20,000 
180,000 
175.000 

75.000 
175.000 

250.000 

200.000 
200.000 
200.000 

$14.122-$20.000 
$177,318-5180.000 
$173.947-$1 75,000 

$72,170-575.000 
$168.690-$1 75.000 

$150.000-$250.000 

$171  969-$200,000 
$186,234-$200  000 
$163.848- $200,000 

Up  to  12  nws 

UploeOmos"  

Upto48mos     

25 
50 
50 

30 
50 

50 

50 
SO 
50 

12 
14 
14 

Protects  lor  Children  with  Dis- 
abilities 
84  324N    Initial  Career  Awards 
84  324R     Outreach   Protects   tor 

Up  to  36  mos 

Up  to  36  mos      

4 
14 

Children  with  Disabilities 
84  325A     Preparation  ot  Special 

Up  to  60  rTK>s      

20 

Education.    Related    Services, 
and    Early    Inten/ention    Per- 
sonnel to  Serve  Infants.  Tod- 
dlers, and  Children  with  Low- 
Incidence  Disabilities 

84  325D     Preparation  ot  Leader- 
ship Personnel 

84  325E     Preparation     ot     Per- 
sonnel in  Minonty  Institutions 

84  325H     Improving    the    Prepa- 

Up to  48  mos   

Up  to  48  mos      

Up  to  48  mos    

18 
15 
28 

ration   ot    Personnel   to    Serve 
Children    with    High-Incidence 
Disabilities 
84  327A     Steppingstones          ot 

14 

Technology  Innovatoo  for  Stu- 
dents with  Disabilities 
Phase  1  and  2  



200  000  1  $196  946-S300  000 

Up  to  24  mos 

50 
50 
30 

Phase  3     

300  000 

Up  to  36  mos 

84  32aC    Community        Parent 

12/24AB 

02/07/03 

04A»/03 

1.000.000 

100.000 

$99.000-$1 00.000 

Up  to  36  ntos  „ 

10 

Resource  Centers 

•  We  will  reiect  any  application  that  proposes  a  budget  exceeding  ttie  maximum  award  (exclusive  of  any  matching  funds  required  in  CFDA  84  324M  and  CFDA 
84  324R)  for  a  sinole  budget  period  of  12  months 
"  See  PROJECT  PERIOD  section  of  pnonty  tor  additional  information 
Nota:The  Department  of  Education  is  not  bound  by  any  estimates  m  this  notice.  • 


For  Applications  Contact:  If  you  want 
an  application  for  any  competition  in 
this  notice,  contact  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  lessup.  Maryland  20794-1398. 
Telephone  (toll  free):  1-877^ED-Pubs 
(1-877-433-7827).  FAX:  301-470-1244 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  (toll  free)  1-877-576- 
7734. 

You  may  also  contact  Ed  Pubs  via  its 
Web  site:  http://www.ed.gov/puhs/ 
edpubs.html.  or  you  may  contact  ED 
Pubs  at  its  e-mail  address: 
edpubs@inet.ed.gov. 

if  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  the  competition 
by  the  appropriate  CFDA  number. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  want  an  adilitimi.il  iiiiurnialion 
about  any  competition  in  this  notice, 
contact  the  Grants  and  Contracts 
Services  Team.  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW.. 
room  3317,  Switzer  Building, 
Washington,  DC  20202-2550. 
Telephone:  (202)  205-8207. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 


Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  Grants  and  Cnntracts 
Services  Team  und'     FOR  further 
INFORMATION  CONTACT    Hnwtv.i.  tiit- 
Department  is  not  able  to  reproduce  in 
an  alternative  format  the  standard  forms 
liK  |ii(|"''l  i"  ill"  .ijipli'  iiti"n  package. 

iutfrH<j\  I'rnnifiildl  Review 

All  programs  in  this  notice  (except  for 
the  Research  and  Innovation  to  Improve 
Services  and  Results  for  Children  with 
Disabilities  Program)  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
One  of  the  objectives  of  the  Executive 
Order  is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism.  The  Executive  order  relies 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance.  This  document  provides 
early  notification  of  our  specific  plans 
and  actions  for  these  programs. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 


documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  internet 
at  the  following  site:  http://www.ed.gov/ 
iegislation/FedRegister.  To  use  PDF  you 
must  have  Adobe  Acrobat  Reader, 
which  is  available  free  at  this  site.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498:  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
IS  the  document  published  in  the  Federal 
Register.  Kn?e  Jni.Tni'i  .„  i  .-s^  to  the  official 
edition  of  the  hrilt  i.ii  K.i;isier  and  the  Code 
of  Federal  Regulatiuiib  i.s  available  on  GPO 
At  (ess  at:  htl  p.// www.access.gpo/nara/ 
index. himl. 

ProRram  Authority:  20  U.S.C.  1405.  1461, 
1471.  1472.  1473.  1481.  1482.  and  1483. 
Dated   IVr  ember  17.  2002. 

Rob«Ti  H    I'.ivii'rnack, 

A.'.sisltinl  .'^cin'lary  for  Special  Education  and 

Rfbabihtalive  Spr\'ices. 

|FR  Doc.  02-32273  Filed  12-23-02:  8:45  am| 
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DEPARTMENT  OF  ENERGY 
[Numtjer  DE-PS07-03ID14425] 

Industrial  Materials  for  the  Future 

agency:  Idaho  Operations  Office.  DOE 
ACnON:  Notice  of  availability  of 
solicitation  for  awards  of  financial 
assistance 


summary:  The  US  Department  of 

Ent-rgv  (DOE).  Idaho  Operations  Office 
lIDj  IS  seeking  applications  for  cost- 
shared  research  and  development  of 
materials  or  materials  processing 
methods,  in  accordance  with  the 
Program  Plan  for  the  Industrial 
Materials  for  the  Future  (IMF),  This  wiU 
be  a  national  effort  to  research,  design. 
de\elop.  engineer,  and  test  new  and 
improved  matenals  to  achieve 
improvements  in  energy  efficiency, 
emissions  and  waste  reduction, 
productivity .  product  quality,  and 
global  competitiveness. 
DATES:  The  issuance  date  of  Solicitation 
Number  DE-PS07-O31D14425  was  on 
December  9,  2002   The  deadline  for 
receipt  of  applications  is  Februarv  27 
2003.  at  3  00  p  m   MST 
ADDRESSES:  The  solicitation  will  be 
available  in  its  full  text  on  the  Internet 
i)v  going  to  the  IXDE's  Industry 
Interactive  Procurement  System  (IIPSl  at 
the  toUowuig  I'RL  address   http.//e- 
center  doe  ffnv  This  will  provide  the 
medium  for  disseminating  solicitations 
and  amendments  to  solicitations, 
receiving  financial  assistance 
applications  and  evaluating  applications 
in  a  paperless  environment  Completed 
applications  are  required  to  be 
submitted  via  UPS  An  UPS  "L'ser  Guide 
for  Contractors"  can  be  obtained  on  the 
UPS  Homepage  and  then  click  on  the 

Help"  button  Questions  regarding  the 
i)pcrati(jn  i.if  UPS  may  be  e-mailed  to  the 
UPS  Help  Desk  at  UPS  HelpDesk<a>e- 
center  doe  gov 

FOR  FURTHER  INFORMATION  CONTACT: 
Wade  Hillebrant.  Contracting  Officer,  at 
h>lk'lit\\%liti  (ine  gov 
SUPPLEMENTARY  INFORMATION: 
Information  atiout  tiu'  Office  of 
Industrial  T»>i  hiHilogies  Industrial 
M.iff'nals  lor  thi'  Future  Program  can  be 
found  at  hf(/J     \vw\%  ■nt  dot'  goviimf/. 
The  lOF  industry-specific  vision 
documents  and  technology  roadmaps 
are  available  at  http://www.oit.doe.gov/ 
under  individual  lOF  program  areas. 

DOE  anticipates  making  1  to  6 
cooperative  agreements  under  this 
solicitation,  subject  to  the  availability  of 
funds,  with  a  maximum  estimated  DOE 
funding  of  $3  million  total  funds  in  the 
first  year.  A  minimum  30%  non-federal 
cost  share  for  advanced  research,  and 


50%  non-federai  cost  share  for 
validation  and  demonstration  is 
rt^uired.  For-profit,  non-profit   state 
and  local  governments.  Indian  Tribes 
and  institutions  of  higher  education 
mav  submit  applications  m  response  to 
this  solicitation  Multi-partner 
collaborations  between  industry 
universitv.  and  National  Laboratorv 
participants  are  encouraged   Single 
organization  awards  will  not  be 
considered.  Industrial  partners  must  be 
included,  either  as  primary  applicants 
or  as  cost  sharing  partners  The  statutor\ 
authority  for  the  program  is  the  Federal 
Non-Nuclear  Energy  Research  and 
Development  Act  of  1974  (Pub  L,  93- 
5  77)  The  Catalog  of  Federal  Domestic 
.Assistance  (CFDA)  Number  for  this 
program  is  81,086, 

Issued  in  Idaho  Falls  on  December  9.  2002, 
R.  |.  Ho  vies. 

Director,  Procurement  Services  Division. 
(FR  Doc.  02-32380  Filed  12-23-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-262-000] 

The  New  PJM  Companies:  American 
Electric  Power  Service  Corporation  on 
behalf  of  its  operating  companies 
Appalachian  Power  Company, 
Columbus  Southern  Power  Company, 
Indiana  Michigan  Power  Company. 
Kentucl(y  Power  Company,  Kingsport 
Power  Company,  Ohio  Power 
Company,  and  Wheeling  Power 
Company,  Commonwealth  Edison 
Company  and  Commonwealth  Edison 
Company  of  Indiana,  Inc.,  The  Dayton 
Power  and  Light  Company,  Virginia 
Electric  and  Power  Company,  and  PJM 
Interconnection,  L.L.C.;  Notice  of  Filing 

December  18,  J 00 2 

Take  notice  tliat  on  December  11. 
2002.  in  accordance  with  section  205  of 
the  Federal  Power  Act  (FP.A),  -American 
Electric  Power  Service  Corporation  on 
behalf  of  Appalachian  Power  Ser\-ice 
Company.  Columbus  Southern  Power 
Company.  Indiana  Michigan  Power 
Company.  Kentucky  Power  Companv. 
Kingsport  Power  Company.  Ohio  Power 
Company  and  Wheeling  Power 
Companv  (AEP),  Commonwealth  Edison 
Company  and  Commonwealth  Edison 
Company  of  Indiana,  Inc.  (ComEd), 
Davton  Power  and  Light  Company,  and 
\'irginia  Electric  and  Power  Company 
(collectively  referred  to  as  the  New  PJM 
Companies)  and  PJM  Intercormection, 
L.L.C.  (PJM),  jointly  submitted  a  filing  to 


include  tne  New  P'M  Companies  as 
transmission  ow  ners  within  PJM,  to 
revise  the  PIM  West  Transmission 
Owners  Agreement,  Access 
Transmission  Tariff,  and  to  request 
unconditional  approval  of  PJM  as  a 
Regional  Transmission  Organization. 

The  New  PIM  Companies  and  PJM 
request  that  the  Conunission  establish 
an  effec  tive  date  to  coincide  with  the 
date  upon  which  transmission  service 
will  first  be  provided  over  the 
transmission  facilities  of  AEP  and 
ComEd  Date,  and  that  the  date  be  either 
February  1 .  2003  or  March  1.  2003. 

The  New  PJM  Companies  and  PJM 
state  that  a  paper  copy  of  the  transmittal 
letter  describing  this  filing  was  served 
on  ail  state  public  utility  commissions 
Having  jurisdiction  over  the  New  PJM 
Companies,  all  PJM  members  and  all 
transmission  customers  of  the  New  PJM 
Companies.  In  addition,  the  filing,  in  its 
entirety,  is  being  posted  on  the  PJM  Web 
site  (http://www.pjm.com)  for  download 
by  any  interested  party. 

Any  person  desiring  to  intervene  Or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CIHR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  Ust. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  vieweo  on  the 
Commission's  Web  site  at  http:// 
^^^^'^^■.  ferc.gov.  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
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Cnmmfnt  Date:  January  3,  2003. 

1  uiwMiii!   V   u.iuiin,  Jr., 

Deputy  Secretary. 

IFK  n<M    02-32480  Filed  12-23-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(DocKet  No    RPO.i   2.i  001] 

Columbia  Gas  Transmission 
Corporation;  ^♦otlce  of  Compliance 
Filing 

December  18.  2002. 

Take  notice  that  on  December  13. 
2002,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1 .  Seventh 
Revised  Sheet  No.  267;  Substitute 
Second  Revised  Sheet  No.  357;  and 
Substitute  Fifth  Revised  Sheet  No.  581, 
proposed  effective  date  of  November  15, 
2002. 

Columbia  states  that  on  October  15. 
2002.  it  submitted  a  tariff  filing  to 
incorporate  into  its  tariff  the 
Commission's  recent  pronouncements 
in  Tenaska  Marketing  Ventures  v. 
Northern  Border  Pipeline  Company.  99 
FERC  61,182  (2002).  and  to  make  its 
tariff  more  precise  with  respect  to 
capacity  release  rights  and  obligations 
and  their  relationship  to  a  releasing 
shipper's  right  of  first  refusal  (ROFR). 
On  November  14.  2002  the  Commission 
issued  an  order  in  this  proceeding 
rejecting  certain  tariff  sheets  and 
accepting  certain  tariff  sheets,  subject  to 
modification  (101  FERC  61.179)  (2002)). 
As  directed  by  the  Commission  in  the 
November  14  Order.  Columbia  is 
submitting  revised  tariff  sheets 
reflecting  tariff  changes  required  by  that 
order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 


the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  la'CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  December  26,  2002. 

I    lllV»IMIli      \       VV  .(Isilll       li 

Deputy  St.x:rctury . 

IFR  no(    02-324Q2  Filed  12-23-02;  8:45  ami 

Hit  LINO   COOC   8717  01    P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No    RP03  83  OOlj 

Dominion  Transmission.  Inc  .  Notice  of 
Tarttt  Filing 

December  18.  2002 

Take  notice  that  on  December  13, 
2002.  Dominion  Transmission.  Inc. 
(DTI)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1.  the  following  tariff  sheet  as  a 
correction  to  its  November  21.  2002. 
filing  in  which  a  typographical  error 
occurred  and  incorrectly  listed  the  GRI 
Adjustment: 

Substitute  \inrtiM'nfh  Kfvis<'(l  Shc'-t 
No.  32 

DTI  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  have  been 
served  upon  DTI's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  IX: 
20426.  in  accordance  with  Section 
385.211  of  the  Commissions  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Comnrission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 


fr*H»  at  (866)  20H    o. "().  or  TTY,  contact 
(J  I,      iL!-865y.  The  Commission 
sti.iii^lk  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 
Intervention  Date:  December  26,  2002. 

I.inwood  A.  Watson.  |r  , 

Deputy  Secretary 

IFR  Dot   02-32493  Filed  12-23-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP03- 198-000) 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Tariff  Filing 

December  18,  2002. 

Take  notice  that  on  December  13, 
2002,  Eastern  Shore  Natural  Gas 
Company  (ESNG)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  the  revised  tariff 
sheets  listed  in  Appendix  A  to  the 
filing,  with  a  proposed  effective  date  of 
January  1.  2003. 

ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  a  storage  service 
purchased  from  Columbia  Gas 
Transmission  Corporation  (Columbia) 
under  its  Rate  Schedule  FSS.  The  costs 
of  the  above  referenced  storage  service 
comprises  the  rates  and  charges  payable 
under  ESNG's  Rate  Schedule  CFSS.  This 
tracking  filing  is  being  made  pursuant  to 
Section  3  of  ESNG's  Rate  Schedule 
CFSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
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www./erc.gov  using  the    FERRIS'   link 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document  For 
Assistance,  please  c(inid(  t  PTRf   Online 
Support  at 

FERCOnlineSupport®ferc.g(i\  m  toll 
free  at  (866)  208-3676,  or  TTY   rontad 
(202)  502-8659.  Comments,  protest.s  and 
interventions  may  be  filed  electronicallv 
via  the  Internet  in  lieu  of  paper  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing  "  link. 

Inten'ention  Date:  December  26.  2002. 

l.invk(Ki(i  .\   VSdtson.  jr.. 

Deputy  Secretary. 

[FR  H'M    02-32485  Filed  12-23-02:  8:45  am) 

BUXING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Docket  No.  RP03-199-000] 

Enbridge  Pipelines  (AlaTenn)  L.L.C.; 
Notice  of  Tariff  Filing 

December  18,  2002 

Take  notice  that  on  December  13. 
2002,  Enbridge  Pipelines  (AlaTenn) 
L.L.C.  (AlaTenn)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Fourth 
Revised  Volume  No.  1.  First  Revised 
Sheet  No.  113.  to  be  made  effective 
January  1.  2003. 

AlaTenn  states  that  the  purpose  oi  the 
filing  is  to  comply  with  the 
Commission's  Order  issued  on  October 
31,  2002  in  Docket  No.  RM98- 10-011 
wherein  the  Commission  affirmed  its 
prior  holding  that  a  segmented 
transaction  consisting  of  a  backhaul  and 
a  forwardhaul  to  the  same  point,  that 
exceeded  contract  demand,  is 
permissible  and  ordered  all  pipelines, 
that  were  required  to  offer  segmentation, 
to  file  revised  tariff  sheets  to  expressly 
permit  segmented  transactions 
consisting  of  forwardhauls  up  to 
contract  demand  and  backhauls  up  to 
contract  demand  to  the  same  point  at 
the  same  time.  AlaTenn  states  that  the 
instant  filing  complies  with  the 
Commission's  Order. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator\'  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 


with  Section  154.210  of  the 
Commission's  Regulations   Prite^ts  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
tdi^en,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
.■\nv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Cximmission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
umv/erc.gov  using  the    FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 
Intervention  Date:  December  26.  2002. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretary 

[FR  Doc.  02-32486  Filed  12-23-02:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Docket  No.  RP03-2OO-OO0] 

Enbridge  Pipelines  (Midia)  L.L.C; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Ueceniber  18.  2002. 

Take  notice  that  on  December  13, 
2002,  Enbridge  Pipelines  (MidIa)  L.L.C. 
(Midla)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1 ,  the  following  tariff  sheets,  with 
an  effective  date  of  Januarv  1.  2003: 

First  Revised  Sheet  Nos.  137.  139,  140. 
141  and  155 

Midla  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  Order  issued  on  October 
31,  2002  in  Docket  No.  RM98-10-011 
wherein  the  Commission  ordered  all 
pipelines,  that  were  required  to  offer 
segmentation,  to  file  revised  tariff  sheets 
to  expressly  permit  segmented 
transactions  consisting  of  forwardhauls 
up  to  contract  demand  and  backhauls 
up  to  contract  demand  to  the  same  point 
at  the  same  time.  Additionally,  in  the 
same  Order,  the  Commission  removed 


the  five  (5)  year  term  matching  cap  for 
the  right  of  first  refusal.  Midla  states 
that  the  instant  filing  complies  with  the 
Commission's  Order. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154,210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 

Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
ft-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 
Intervention  Date:  December  26,  2002. 

Linwood  A,  Watson,  Jr., 

Deputy  Secretary . 

(PR  Doc.  02-32487  Filed  12-23-02:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RP03-202-OOO] 

Enbridge  Pipelines  (KPC);  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  18.  2002. 

Take  notice  that  on  December  13, 
2002,  Enbridge  Pipelines  (KPC)  (KPC) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1 , 
the  following  tariff  sheets,  to  be  made 
effective  January  1,  2003: 

First  Revised  Sheet  No.  118. 
Fourth  Revised  Sheet  No.  121. 
First  Revised  Sheet  No.  132. 
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KP(;  si.itvs  iii.il  ih.-  [Hiij)!!--!-  uf  the 
flling  is  to  comply  with  the 
Commission's  Order  issued  on  October 
31,  2002  in  Docket  No.  RM98-10-01 1 
wherein  the  Commission  ordered  all 
pipelines,  that  wpf"  rfqu-n^d  to  offer 
segmentation,  ti   tii'   :•.,•!  tariff  sheets 
to  expressly  permit  segmented 
transaction'; '  (msistmi;  of  fnrwardhauls 
up  to  1 1  iiiti  If  !  <i"m  lint  linl  l)<i(.khauls 
up  to  (      ,!(  1  I   1   II!  ml  t    the  same  point 
at  the  .s.iinr  tiihi'   ,\  l.litiiiiMl!v  in  the 
same  ( )i>li'r    Uif  i  .iinnns-^i'  in  irmoved 
the  five  (5)  \>-.i!  u-im  m.i'!  Uiwy,     .i\    for 
the  right  of  iir^t  r<-lusdi   Kl't    st.it -.  that 
the  instant  filing  complies  with  the 
CommisM'!i\  HrdtT. 

A;!'.  L  ■  I I.    umv  'M  *w  heard  or  to 

prvi-  -•   .  t,.;!  !i:;iu;  ^ii-u;,i  hl«  a  motion 
to  i!;l-':  ■■'■!!.■      I    1  pn  il---,!   A  iltl  the 

Fetltaai  i.in-r,;\  K^'vjii i.iti  >(  \  ( iommission. 
888  First  Sin-.'    M      V\  ,  Jiiagton.  DC 
20426,  in  a(  i  urdrfiu  »■  vnth  so  tions 
385.214  or  J85.211  uf  the  ( .ijiiiinission's 
Rules  and  Regulations  All  such  motions 
or  protests  must  t>.   Fil-Ml  in  accordance 
with  Section  l'i4  .  in   .(  the 
Commission's  Regulations.  Protests  will 
bo  considen»(i  hv  tho  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  paiXy 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  bttp// 
www  fnrc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  Cximments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Intervention  Date:  December  26.  2002. 

Linwood  A.  Watson,  |r.. 

Deputy  StH:nitary 

jFR  Do<.  02-32489  Filed  12-23-02;  8:45  ami 

BILLING  cooe  «m-m-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No    RPOJ  204^-000] 

Kinder  Morgan  Interstate  Gas 
Transmission  LLC,  Notice  of  Filing 

December  18,  2002 

Take  notice  that  on  !)>•'  <'mt)ir  l  i 
2002.  Kinder  Morv.;  ui  int>r->t,ite  Gas 
Transmission  LLC.  IKMK.I    Nri.li'rfd  fur 
filing  its  annual  recontilMii    ii  filiuj, 
pursuant  to  section  35  (Crediting  of 
Imbalance  Revenue)  of  its  nmoral 
Terms  and  Conditions  of  its  !  KK(   Cas 
Tariff,  Fourth  Revised  Volume  No.  1-B. 

KMIGT  states  that  a  copy  of  this  filing 
has  been  served  upon  all  of  its 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE  ,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  26,  2002.  Protests  will  be 
considered  by  the  Comoussion  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www  fere  gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Intervention  Date:  December  26,  2002. 

Linwood  A   \\.(is('ii.  fr.. 

Deputy  Secrvlary. 

(FR  Doc:  02-32491  Filed  12-23-02:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No   RP03- 16-001 

Northern  Border  Pipeline  Company; 
Notice  of  Compltance  Filing 

i).i  ember  18.  2002. 

Tak<   II   til  (■  that  on  December  13, 
?nn..:    Northern  Bnrdcr  Pipflinc 
<    iiTi[Mn\    Nurth'-rn  Hi ircjt'ri  tendered 
fur  filnik^  til  hti  (itiir  part  of  its  F'ERC  Gas 
l.inft    f-'irst  Ri'\  ist'i]  V'olnnu' No    1. 
(■uirlli  H. -vised  Sheet  .\,i    IJI)   and 
l)rigin.d  sheet  No.  120A,  to  t>0(  iiiiie 
effective  j.tjiudiy  15,  2003 

Northern  Border  states  that  ffie 
purpose  of  this  filing  is  to  ;  oniph  with 
the  Commission's  order  at  Dot  l^ct  Nu 
RP03-16-000,  dated  November  26,  2002 
(101  FERC61.24'r   wherein  the 
Commission  dsre'  t-- i  \irthern  Border 
to  revise  North'  [ ;;  H   i  ier  s  FKK(",  Gas 
Tariff  to  stfttt  ,  r'.ir.\  ttif  tuning  of 
N..rthei::  Border  v  K(JFR  [)roc;es.s  when 
•ie-i.'  (['   i;     i  •  '■]  \  i''ie  third  party  bids 
diid  dibi-.  :_icuit>  ttie  pin<_edures  taken 
when  the  ROFR  process  is  completed 
and  there  has  fwen  no  award  of 
(  ap.ii  il\ 

Nor  then!  f<  jrder  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border's  contracted  shippiers 
and  inter-  .ti-,1  -tate  regulat(ir\ 
comim.s.siwu.s 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulators  (".nnimissiun. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  SprtiMn 
154.210  of  the  (Commissi:  ns 
Regulations.  Protests  will  he  (  onsidered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  t a i^ en   hut  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  m  the 
Public  Reference  Room  or  ma\  he 
viewed  on  the  Commission  s  Weh  site  at 
http://www.fprc.gov  using  the    FERRIS  " 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Protest  Date:  December  26,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFK  Doc.  02-32484  Filed  12-23-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP03-20S-000] 

Sea  Robin  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  18.  2002. 

Take  notice  that  on  December  16. 
2002.  Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  the  following  tariff  sheet, 
proposed  to  be  effective  January  15. 
2003: 

Fourth  Revised  Sheet  No.  10 

hea  Kobm  states  that  this  filing  is 
being  made  to  remove  the  referenced 
tariff  sheet  from  Sea  Robin's  tariff  as 
unnecessary.  Sea  Robin  states  that  the 
tariff  sheet  reflects  certain  Unit 
Amounts  associated  with  the 
transportation  of  natural  gas  liquids. 
The  Unit  Amounts  were  factors 
developed  in  the  settlement  of  Docket 
No.  RP80-55,  Docket  No.  RP80-118, 
Docket  No.  RP81-73  and  Docket  No. 
RP82-32  to  be  used  for  cost  allocation 
and  revenue  crediting.  Those  cost 
allocation  and  revenue  crediting 
provisions  were  to  remain  in  effect  until 
the  rates  in  Docket  No.  RP82-32  were 
superceded. 

■Sea  Robin  states  that  copies  of  this 
fding  are  being  served  on  all 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

.■\nv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
MHH  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
:185.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  arrordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\ene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  mav  be  viewed  on  the 


Commission's  Web  site  at  http:// 
\u\\\  ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FDRC  Online 
Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 
Intervention  Date:  December  30,  2002 

Linwood  A.  Watson,  jr., 

Deputy  Secretary. 

(FR  Doc,  02-32490  Filed  12-23-02;  8:45  am] 
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link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
stronglv  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  December  23.  2002. 

Linwood  A.  Wataon,  |r.. 

Deputy  Secretary. 

IFR  Doc.  02-32482  Filed  12-23-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-426-013] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Compliance  Filing 

December  18.  2002. 

Take  notice  that  on  December  10, 
2002,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Substitute  Fifth 
Revised  Sheet  No.  40,  to  become 
effective  November  1,  2002. 

Texas  Gas  states  that  the  purpose  of 
this  filing  is  to  submit  a  corrected  tariff 
sheet  to  the  Commission  in  compliance 
with  its  Letter  Order  dated  November 
25. 2002 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheet  are  being  mailed  to 
the  parties  on  the  official  service  list  for 
this  docket  number. 

.^nv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator\'  Commission, 
HH8  First  Street,  NE  ,  Washington.  DC 
2t)4  26.  in  accordance  with  section 
385  211  of  the  Commission's  Rules  and 
Regulations,  All  such  protests  must  be 
filed  in  accordance  with  section  154,210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http:/fv\'ww.jerc  guv  using  the  "FERRIS" 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No    RPO&-42&-014] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Compliance  Filing 

December  18,  2002 

Take  notice  that  on  December  10. 
2002.  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  Substitute  Sixth 
Revised  Sheet  No.  40.  to  be  effective 
November  1.  2002. 

Texas  Gas  states  that  the  purpose  of 
this  filing  is  to  submit  a  corrected  tariff 
sheet  to  the  Commission  in  compliance 
with  its  Letter  Order  dated  November 
25.  2002. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheet  is  being  mailed  to  all 
parties  on  the  official  ser\'ice  list  in  this 
docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 
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FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
Seel8CFR385.2001(a)(l){iii)and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  December  23.  2002. 

Linwood  A.  Watson   |i 

Deputy  Stxmtary 

(FR  Doc  02-32483  Filed  12-23-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisston 

I  No   RPO:l   ?01   -000) 

rranscontinental  Gas  Pipe  Line 
Corporation    Notice  o(  Proposed 
Changes  in  FERC  Gas  Tarttl 

Take  notice  that  on  December  12. 
2002  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  and 
Original  Volume  No.  2.  the  tariff  sheets 
listed  Appendix  A  to  the  filing,  with  a 
proposed  effective  date  of  February  1. 
2003. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  terminate  Section  7(c! 
firm  transportation  service  under  Rate 
Schedules  X-319  and  X-320  and  to 
convert  such  services  to  service  '« 

provided  under  Rate  Schedule  FT 
pursuant  to  Transco's  blanket 
transportation  certificate  and  part  284  of 
the  Commission's  regulations  effective 
February  1.  2003. 

Transco  states  that  the  rates 
applicable  to  the  converted  service  are 
the  generally  applicable  reservation  and 
commodity  charges  under  Rate 
Schedule  FT  (including  fuel)  as  set  forth 
on  tariff  sheet  numbers  40.  40.01  and 
40.02  to  Transco's  Third  Revised 
Volume  No.  1  Tariff 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  North  lersey  Energy 
Associates,  Northeast  Energy  Associates 
and  interested  State  Conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  .said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations  Protests  will 
be  considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  pr  >i  ''fdin^iH 
Any  person  wishing  to  be<  i mc  a  \idit\ 
must  file  a  mot  inn  i.    hh-imiu'  This 
niins;  !<;  availabif  im  r''\  icvn  ,it  the 
i  iinimis-.Mii  HI  til''  !'ut)li(    K^'fi'tfiice 
ivMsih  'ir  in.t\  he  vifwc(i  uii  the 
C^ianinii:5iu!j  ;>  Wvb  site  at  http:// 
www. fere  gov  using  the  "FERRIS  "  link. 
Enter  the  dockpt  number  px(  iiidine  tlv 
last  three  digit.s  m  tht-  (iixkfi  nuiuhci 
field  to  access  tht-  ix  unifiit   For 
A-Ssisfcinro   plcisi-  ■  n[\Ui<  r  Ff:Kf' Online 
Suppi-n  .i! 

FERCOnlineSuppottelferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Intervention  Date:  December  24,  2002. 

Linwooij   \    U  .iisnn.  |r.. 

Deputy  bccrvtaiy . 

IFR  Doc:  02-32488  Filed  12-23-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

'Docket  No    ES03    16  000] 

Wayne-White  Counties  Electric 
Cooperative,  Notice  of  Application 

December  IB,  2002. 

Take  notice  that  on  December  10. 
2002.  Wayne- White  Counties  Electric 
Cooperative  (Wayne- White)  submitted 
an  application  pursuant  to  section  204 
of  the  Federal  Power  Act  seeking 
authorization  to  make  long-term 
borrowings  under  a  loan  agreement  with 
the  National  Rural  Utilities  (Cooperative 
Finance  Corporation  in  an  amount  not 
to  exceed  $14,886,531.02 

Wayne-White  also  requests  a  waiver 
of  the  Commission's  competitive 
bidding  and  negotiated  placement 
requirements  at  18  CFR  34.2. 

Any  person  desiring  to  be  hear  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.,  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  I^ules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  Protests  will  be 
considered  by  the  Cximmission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intei-v^'nc  All  surh 
motions  or  protests  should  bf  filed  un 

orbfliitc  thf  (  niiuiii'iit  d.it>'   and.  to  the 
extern  <ippin..it)li',  nnist  in.'  >er\'i.'d  dii  the 
applii^iMl  and  (111  ,in\  iithor  person 
desi>.;nattMi  ill!  the  iiffu  idl  st'fvuc  list 
Thi.s  fiiiiifi  lb  a\aiidhlf  for  review  .it  tht; 
ConimisMoii  lit  nia\  !>»'  viewed  on  the 
f'ornnussiiiu  s  VVeli  site  at  http  // 
i\\.\\\  fi-n   (,'1)1  ,  lisin^  the    FKRKIS'   link 
hiitei  the  d()(  iket  nuiiibei  excluding  the 
last  three  .iij^its  in  the  docket  number 
Meii  t(j  .,,  1  ess  (bf  ili'cunient    For 
.issist.iii,  ..   please  contact  FKKl   Online 
.'-luppurt  at 

FERCOnltneSupport®ferc.gcn    n  tnll- 
free  at  (866)208-3676.  or  for  TIV. 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  spr  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission  s  Web 
site  under  the  "e-Filing  "  link.  The 
Conunission  strongly  encourages 
electronic  filings. 

Comment  Date  )anuary  3.  2003. 

1  iiiw  uixl    \    \\  .itsiiri.  |r.. 

Deputy  Secretary. 

[FR  Doc.  02-32481  Filed  12-23-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

'Docket  Nos    RM01    1  2  OOO    RM02- 1-000 
and  RM02^  12   000) 

Notice  Amending  Procedures 
Described  in  November  12,  2002  Notice 

December  17,  2002. 

AGENCY:  Federal  Energy  Regulatory 

(  I Tiinussion. 

ACTION   Notice  Regarding  Technical 

(.ulilelence. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  issued  a  Notice 
Of  Possible  Discussion  Items  For 
January  21,  2993  Queuing  Technical 
Conference  on  December  17,  2002  that 
included  information  on  the  conference 
and  an  attachment  of  possible  topics  of 
discussion  and  instructions  on  how  to 
participate  in  the  conference. 
DATES:  Persons  interested  in  speaking 
should  file  a  request  to  speak  on  or 
before  Derember  30,  2002. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Wa';hin«tnn    Or  :>n42'> 
FOR  FURTHER  INFORMATION  CONTACT: 

Norma  McOmber,  888  First  Street,  NE., 
Washington.  DC  20426.  (202)  502-8022. 


Remedying  Undue  Discrimination 
Through  Open  Access  Transmission 
Service  and  Standard  Electricity 
Market  Design;  Standardization  of 
Generator  Interconnection  Agreements 
and  Procedures;  Standardization  of 
Small  Generator  Interconnection 
Agreements  and  Procedures  Advance 
Notice  of  Proposed  Rulemaking;  Notice 
of  Possible  Discussion  Items  for  January 
21.  2003  Queuing  Technical  Conference 

1.  As  announced  on  December  3, 
2002.  a  technical  conference  is 
scheduled  for  January  21,  2003  in  the 
Commission  Meeting  Room  (Room  2C) 
at  the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE,, 
Washington,  DC.  The  conference  is  open 
to  the  public  and  registration  is  not 
required;  however,  those  planning  to 
attend  are  asked  to  notify  the 
Commission  of  their  intent  at  http:// 
wwH-,  ferc.gov/registration  /0121 0.3  h tm 
Commissioners  may  attend  and 
participate  in  the  discussions.  The 
conference  will  run  from  approximately 
9:30  a.m.  to  4:00  p.m. 

Background 

2.  On  April  24.  2002,  the  Commission 
issued  the  Standardization  of  Generator 
Interconnection  Agreements  and 
Procedures  Notice  of  Proposed 
Rulemaking  (Interconnection  NflPRl  in 
Docket  No.  RM02-1-000  which 
addressed  interconnection  agreements 
and  procedures  for  generators  of  all 
sizes.  Subsequently,  supporters  of  small 
generators  asked  the  Commission  to 
consider  developing  streamlined 
procedures  and  requirements  that 
would  allow  small  generators  to  avoid 
the  unnecessary  delay  that  they  claim 
would  occur  if  they  were  subjected  to 
the  more  extensive  interconnection 
studies  and  other  procedures  required 
for  large  generators.  The  Commission 
subsequently  severed  the  subject  of 
interconnection  of  generators  up  to  and 
including  20  MW  from  the 
Interconnection  ,N()PH  and  initiated 
another  docket,  RM02-1 2-000  (Small 
Generator  Interconnection  Rulemaking). 
The  Conunission  issued  an  .advance 
notice  of  Proposed  Rulemaking  (Small 
Generator  ANOPR)  m  this  docket  on 
August  6,  2002 

3.  During  the  course  of  the 
Interconnection  NOPR  Proceeding,  the 
Small  Generator  Interconnection 
AN(^PR  proceedings,  as  well  as  the 
Commission's  Standard  Market  Design 
NOPR  (SMD  NOPR)  proceeding  in 
Docket  No.  RMOl-12-000.  participants 
have  raised  a  number  of  significant 
issues  concerning  queuing  procedures 
for  interconnection  requests. 


4,  The  purpose  of  the  technical 
conference  is  to  explore  these  issues  in 
greater  detail  and  to  provide  us  with  the 
information  we  need  to  adopt  consistent 
policies  for  wholesale  electric  markets 
in  each  of  these  related  rulemakings. 
The  technical  conference  is  intended  to 
be  a  working  session  that  focuses  on 
clarifying  areas  of  concern  with  the 
referenced  proceedings,  resolving 
differences,  and  devising  solutions  to 
the  difficult  issues  that  have  been 
identified.  To  make  the  conference 
successful,  we  encourage  participants  to 
come  prepared  to  offer  concrete 
solutions  to  the  issues  raised  and  to 
support  alternative  proposals. 

Opportunity  for  Self-Nomination  To 

Present  at  Technical  Conference 

5  Persons  interested  in  speaking 
should  file  a  request  to  speak  on  or 
before  December  30,  2002  by  e-mailing 
their  request  to 

Sorma  McOmbei^ferc.gov.  The  request 
to  speak  must  include  the  name  of  the 
speaker;  his  or  her  title:  the  person  or 
entity  the  speaker  represents;  area  of 
interest;  and  the  speaker's  mailing 
address,  telephone  number,  facsimile 
number  and  e-mail  address.  Speakers 
will  be  selected  to  allow  staff  to  hear 
diverse,  constructive  concrete  solutions. 
Hence,  not  all  self-nominated  speakers 
mav  be  invited  to  speak.  Since  time 
allotted  for  the  conference  is  limited, 
interested  speakers  are  encouraged  to 
coordinate  their  efforts  with  others  who 
mav  have  similar  positions. 

6  The  .Attachments  to  this  Notice  sets 
forth'  possible  topics  for  discussion.  As 
further  details  related  to  this  technical 
conference  develop,  subsequent  notices 
will  be  issued. 

Iinwood  .\   Watson.  )r.. 

Deputy  Secretary . 

.\ttachment:  Possible  Topics  for  Discussion 

l   Provide  information  on  existing  queues. 

A.  Sunnmarize  the  rules  that  govern  the 
queue  of  a  specific  transmission  provider: 
How  a  generator's  queue  position  is 
determined;  how  small  generators  (20  MW) 
are  handled  in  the  queue;  what  milestones 
must  be  met  to  retain  queue  position;  what 
events  trigger  a  change  in  queue  position  or 
removal  from  the  queue;  how  inactive 
projects  are  treated;  how  queue  position 
determines  responsibility  for  costs  of  studies 
and  upgrades;  how  queue  position 
determines  entitlements  to  financial 
transmission  rights  or  other  property  rights; 
how  a  change  in  the  queue  position  of  one 
generator  affects  the  cost  responsibility  of 
others:  and  how  Qualifying  Facilities  are 
treated. 

B.  Would  proposed  restrictions  on  the 
Critical  Energy  Infrastructure  Information 
Rulemaking  proceeding  (Docket  Nos.  RM02- 
4-000.  PL02-1-000)  affect  parties'  ability  to 
site  plants  or  interconnect  cleanly? 


C.  What  siting  and  grid  operations 
information  is  needed  to  obtain  a  position  in 
the  queue,  where  is  this  information  kept, 
and  what  are  the  rules  for  accessing  this 
information?  t 

D.  Describe  any  differences  in  the  way 
small  and  large  generators  are  treated  for 
queuing  purposes. 

E.  Describe  any  differences  in  the  way 
"energy  resources"  and  "network  (or 
capacity)  resources"  are  treated  for  queuing 
purposes. 

F.  Discuss  whether  generator 
interconnection  requests  and  transmission 
service  requests  are  included  in  the  same 
queue.  If  not,  describe  the  relationship 
between  the  two  queues.  What  is  the 
relationship  between  the  transmission 
planning  process  and  the  administration  of 
the  queue(s)? 

G.  Describe  the  current  status  of  the 
interconnection  queue,  including:  location, 
size,  queue  position,  date  of  request  and 
expected  completion  date  of  each  active 
project;  and  the  number,  size,  queue  position 
and  date  of  request  of  any  projects  that  are 
inactive. 

H.  Do  all  TOs  and  ISOs/RTOs  conduct  the 
same  interconnection  studies,  grid  impact 
studies  or  other  analyses  for  new  project 
interconnection? 

2.  Describe  good  and  bad  experiences  with 
queues. 

A.  Provide  examples  of  good  and  bad 
experiences  with  queues  Panelists  should  be 
as  specific  as  possible  regarding  the  facts  of 
their  experiences.  Of  particular  interest  are 
examples  of  problems  associated  with  the 
following:  undue  discrimination  on  the  part 
of  transmission  providers;  inappropriate  or 
unrealistic  milestones;  inequitable  cost 
assignments;  study  procedures  or  other 
requirements  that  lead  to  unnecessary  project 
delays  or  increased  costs;  and  lack  of 
flexibility  in  the  queuing  rules. 

B  Identify  any  problems  that  are  specific 
to  small  generators  or  to  large  generators. 

C.  Describe  any  problems  created  by 
providing  the  generator  with  the  option  to 
interconnect  as  either  an  energy  resource  or 
a  network  (capacity)  resource. 

D.  Describe  any  problems  associated  with 
the  need  to  manage  both  interconnection 
requests  and  transmission  service  requests 
within  the  context  of  an  overall  transmission 
planning  and  expansion  process. 

3.  How  can  queue  administration  be 
improved? 

A.  Identify  options  for  improving  queue 
administration,  such  as:  common  study/ 
analytical  techniques  and  tools;  procedures 
for  ensuring  that  the  projects  of  independent 
generators  are  treated  comparably  with  those 
of  the  transmission  provider;  treatment  of 
inactive  projects;  procedures  for  coordinating 
the  upgrades  needed  for  projects  in  the  queue 
with  the  transmission  planning  process;  rules 
for  assigning  cost  responsibility  and  property 
rights  to  generators  in  the  queue:  treating 
interconnection  requests  on  a  clustered  basis 
as  opposed  to  strict  first-come,  first-served; 
use  of  milestones  to  maintain  queue  position: 
and  a  list  of  actions  or  events  that  can  trigger 
a  change  in  queue  position. 

B.  Should  small  and  large  non  gas-fired 
generators  receive  different  queuing 
treatment?  If  so,  how  should  it  be  different? 
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C.  Should  ihe  (Tommission  standardize 
specific  queue  management  practices  or 
should  it  allow  regional  variations  that  are 
governed  by  a  set  of  core  principles? 

D.  Should  queue  position  Ixt  treated  as  a 
property  right  which  can  be  transferred? 

|FR  Doc.  02-32374  Filed  12-23-02;  8r45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL     M2B    71 

Agency  Information  Collection 
Activities,  0MB  Responses 

AGENCY:  hinvironmental  Prottx:tion 
A^.'iK.v  (EPA). 
ACTION:  Notices. 


SUMMARY:  This  document  announces  the 
(Jffice  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Papei^vork  Reduction  Act  (44  U.S.C. 
3501  at  seq).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPAs 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Auby  at  566-1672,  or  email  at 
Auby  susan^Sepa.gov.  and  please  refer  to 
the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 
SUPPLEMf  NTARv  information: 

OMH  Kfs|iiii)scs  III    \',;(in  \  ('If.ii.mre 
Kctjut'sts 

OMB  Approvals 

EPA  ICR  No.  1745.04:  Criteria  for 
Classification  of  Solid  Waste  Disposal 
Facilities  and  Practices;  in  40  CFR  part 
257;  was  approved  11/20/2002;  OMB 
No.  2050-0154;  expires  011/30/2005. 

EPA  ICR  No.  0262.10;  RCRA 
Hazardous  Waste  Permit  Application 
and  Modification,  Part  A;  in  40  CFR 
parts  270.11,  270.13.  270.70,  270.72; 
was  approved  11/20/2002;  OMB  No. 
2050-0034;  expires  11/30/2005. 

EPA  ICR  No.  1871.03;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Source  Categories: 
Generic  Maximum  Achievable  Control 
Technology;  in  40  CFR  part  63.  subpart 
YY;  was  approved 
12/04/2002;  OMB  No.  2060-0420; 
expires  12/31/2005. 

EPA  ICR  No.  1286.06;  Used  Oil 
Management  Standards  Recordkeeping 
and  Reporting  Requirements;  in  40  CFR 
parts  279.10.  279.11.  279.42.  279.43. 
279.44.  279.52,  279.53,  279.54,  279.55. 


279.57.  279.63  and  279.82;  was 
approved  12/04/2002;  OMB  No.  2050- 
0124;  expires  12/31/2005. 

EPA  ICR  No   1964.02;  Reporting  & 
Recordkeeping  Requirements  of  the 
National  Emission  Standard  for 
Hazardous  Air  Pollutants  from  Wet- 
formed  Fiberglass  Mat  Production 
Industry ;  in  40  CFR  part  63.  subpart  A. 
and  40  CFR  part  63.  subpart  HHHH;  was 
approved  12/09/2002;  OMB  No  2060- 
0496;  expires  12/31/2005 

EPA  No.  1361.09;  Information 
Requirements  for  Boilers  and  Industrial 
Furnaces:  General  Hazardous  Waste 
Facility  Standards,  Specific  Unit 
Requirements,  &  Part  B  Permit 
Application  and  Modification 
Requirements;  was  approved 
12/09/2002;  OMB  No.  2050-0073; 
expires  12/31/2005. 

Short  Term  Extensions 

EPA  ICR  No.  1062.07:  NSPS  for  Coal 
Preparation  Plants;  in  40  CFR  part  60, 
subpart  Y  OMB  No.  2060-0122;  on 
11/25/2002  OMB  extended  the 
expiration  date  through  02/28/2003. 

Withdmwn 

EPA  ICR  No.  2057.01:  Eliciting  Risk 
Tradeoffs  for  Valuing  Fatal  Cancer 
Risks;  on  11/25/2002  EPA  withdrew  the 
information  collection  request  from 
OMB  review. 

Comment  Filed 

EPA  ICR  No.  2040.01:  Recordkeeping 
and  Reporting  Requirements  for  the 
Refractory  Products  Manufacturing 
NESHAP:  in  40  CFR  part  63,  subpart 
SSSSS.  on  12/09/2002  OMB  filed  a 
comment. 

Dated:  December  17,  2002. 
Oscar  Morales, 

Dimrtor,  Collection  Strategies  Division. 

|FR  Dtx;.  02-32394  Filed  12-23-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

OW    2002-0032    FRL-7427-51 

Agency  Information  Collection 
Activities  Submission  of  ICR  No 
0220  09  (OMB  No  2040-0168)  to  OMB 
for  Review  and  Approval;  Comment 
Request 

AGENCY;  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
i  aiji;rwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 


forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Clean  Water  Act  Section  404 
State- Assumed  Programs  (OMB  Control 
No.  2040-0168.  EPA  ICR  No.  0220.09). 
The  ICR,  which  is  abstracted  below, 
describes  the  nature  of  the  information 
collection  and  its  estimated  burden  and 
cost. 

DATES:  Comments  must  be  submitted  on 
>'<  'u  f  r.'  January  23.  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  th<  supplementary 
INFORMATION  s.f  ♦:    :: 
FOR  FURTHER  INFORMATKDN  CONTACT:  Lori 

Williams.  Oft:  ■     *  Wetlands.  Oceans 
and  Watershed,-..  Wetlands  Division 
(4502T).  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  202-566-1376;  fax  number: 
202-566-1349;  e-mail  address: 
Williams  lormine@epa  gov 

SUPPLEMENTARY  INFORMATION:  1.1. \  h.is 

submitted  the  luiiuwing  ICR  to  UMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  July  16,  2002,  EPA  sought  comments 
on  this  ICR  pursuant  to  5  CFR  1320.8(d). 
EPA  received  no  comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OW- 
2002-0032,  which  is  available  for  public 
viewing  at  the  Water  Docket  in  the  EPA 
Docket  Center.  (EPA/DC)  EPA  West. 
Room  B102,  1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Water 
Docket  is  (202)  566-2426.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://vtnvw.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  nimlMr 
identified  above. 

Any  comments  related  to  this  K  K 
should  be  submitted  to  EPA  and  (JMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions: 

(1)  Submit  your  comments  to  EPA 
online  using  EDOCKET  (our  preferred 
method),  by  e-mail  to  ow- 
docket@epa.gov.  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency.  Mailcode:  4101T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460,  and 
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(2)  Mail  vour  comments  to  OMB  atr 

( )ffice  of  Information  and  Regulatorv 
,\ffairs.  Office  of  Management  and 
Hudget  (OMB),  .Attention:  Desk  Officer 
for  EPA.  725  17th  Street.  NW.. 
Washington.  DC  20503, 

l'.P.'\'s  policy  IS  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  i:ontains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EP.^  will  provide 
a  reference  t(^  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET  The  entire  printed  comment, 
including  the  copvrighted  material,  will 
be  available  in  the  publu  docket 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI.  or  whose  disclosure  is  otherwise 
restricted  bv  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  t'lectronic  docket,  see  EPAs 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002).  or  go  to  httpJ /v^-vt-w.epa  gov/ 
edocket. 

Title:  Information  Collection  Request 
for  Clean  Water  Act  Section  404  State- 
Assumed  Programs  (OMB  Control  No. 
2040-0168,  EPA  ICR  Number  0220,09), 
rhis  is  a  request  to  renew  an  existing 
approved  collection  that  is  scheduled  to 
expire  on  January  31.  2003  Under  the 
OMB  regulations,  the  Agency  may 
continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  (^MB 

Abstract:  Section  404(g)  of  the  Clean 
Water  Act  authorizes  States  (and  Tribes) 
til  assume  the  section  404  permit 
program.  States,' Tribes  must 
demonstrate  that  they  meet  the  statutory 
and  regulatory  requirements  (40  CFR 
part  2..S31  for  an  approvabie  program 
Specified  information  and  documents 
must  he  submitted  by  the  State/Tribe  to 
EPA  to  request  assumption.  Once  the 
re(|uired  information  and  documents  are 
submitted  and  EP.A  has  a  complete 
assumption  request  package,  the 
statutory  time  clock  for  EPAs  decision 
to  either  approve  or  deny  the  State/ 
Tribe's  assumption  request  starts  The 
information  contained  in  the 
assumption  request  is  made  available  to 
the  other  involved  Federal  agencies 
(Corps  of  Engineers,  Fish  and  Wildlife 
Service,  and  National  Marine  Fisheries 
Sen,-ice)  and  to  the  general  public  for 
review  and  comment 

.States  'Tribes  must  be  able  to  issue 
permits  that  comply  with  the  404(b)tlj 


Guidelines,  the  environmental  review 
I  ritena  States/Tribes  and  the  reviewing 
Federal  agencies  must  be  able  to  review 
proposed  proiects  to  e\'aluate,  avoid, 
minimize  and  compensate  for 
anticipated  impacts   EP.A's  assumption 
regulations  establish  recommended 
elements  that  should  he  included  in  the 
State/Tribes  permit  application,  so  that 
sufficient  information  is  available  to 
make  a  thorough  analysis  of  anticipated 
impacts  These  minimum  information 
requirements  are  based  on  the 
information  that  must  be  submitted 
when  applying  for  a  section  404  permit 
from  the  Corps  of  Engineers. 

EP.A  is  responsible  for  oversight  of 
assumed  programs  to  ensure  that  State/ 
Tribal  programs  are  in  compliance  with 
applicable  requirements  and  that  State/ 
Tribal  permit  decisions  adequately 
consider,  axoid,  minimize  and 
compensate  for  anticipated  impacts. 
States/Tribes  must  evaluate  their 
programs  annually  and  submit  the 
results  in  a  report  to  EP.A  EP.A's 
assumption  regulations  establish 
minimum  requirements  for  the  annual 
report 

.An  agencv  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPAs  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable 

Burden  Statement  This  collection  of 
information  is  separated  into  three 
pieces.  The  annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average 
,520  hours  to  request  program 
assumpticm,  5  hours  to  complete  a 
permit  application,  and  80  hours  to 
prepare  the  annua!  report  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agencv  This  includes  the  time  needed 
to  review  instructions,  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  ad)ust  the 
existing  wavs  to  compi\  with  an\ 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information 

Respondents' Affected  Entities  States/ 

Tribes,  permit  applicants. 


Estimated  Number  of  Respondents: 
20.006, 

Frequency  of  Response:  one  time  to 
request  assumption;  one  time  when 
requesting  a  permit;  annually  for  the 
annual  permit. 

Estimated  Total  Annual  Hour  Burden: 
101,360. 

Estimated  Total  Annual  Cost:  $37,200 
includes  $0  annualized  capital  or  O&M 
costs. 

Changes  in  the  Estimates:  There  is  a 
change  of  an  additional  693  hours  from 
the  currently  approved  hours  in  the 
OMB  Inventory  of  Approved  ICR 
Burdens;  this  is  a  math  correction/ 
adjustment. 

Dated:  December  17,  2002. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
|FR  Doc  02-32388  Filed  12-23-02;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENfTAL  PROTECTION 
AGENCY 

[OPPT-2002-0014    FRL-"42^-6; 

Agency  Information  Collection 
Activities;  Submission  of  EPA  ICR  No 
0575.09  (OMB  No  2070-00041  to  OMB 
for  Review  and  Approval   Comment 
Request 

AGENCY:  Environmental  Protection 

,\,t:enry  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Health  and  Safety  Data 
Reporting.  Submission  of  Lists  and 
Copies  of  Health  and  Safet\-  Studies 
(EPA  ICR  No,  0575.09;  OMB  Control  No. 
2070-0004).  The  ICR,  which  is 
abstracted  below,  describes  the  natiire  of 
the  information  collection  and  its 
estimated  cost  and  burden.  On  May  21. 
2002  (67  FR  35806),  EPA  sought 
comments  on  this  ICR  pursuant  to  5 
CFR  1320.8(d).  EPA  received  no 
comments. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  January  23,  2003. 
ADDRESSES:  Follow  th(-  lietaileri 
mstructinns  in  the  SUPPLEMENTARY 
INFORMATION  section. 

FOR  FURTHER  INFORMAT»ON  CONTACT: 

Barbara  i'unnmghaiTj   .^..Ving  Director, 
F.n\  ironmental  Assistance  Division. 
Office  of  Pollution  Prevention  and 
Toxics.  Enviroimiental  Protection 
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Agency.  Mailcode:  7408,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  202-554- 
1404;  e-mail  address;  TSCA- 
Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
sui)iiiilif(i  itn-  liiilnvMiii;  l(  ,K  tu  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
EPA  has  established  a  public  docket  for 
this  ICR  under  Docket  ID  No.  OPPT- 
2002-0014,  which  is  available  for  public 
viewing  at  the  OPPT  Docket  in  the  EPA 
Docket  Center,  EPA  West  Building 
Basement  Room  B 102,  1301 
Constitution  Ave.,  NW.,  Washington. 
DC.  The  Center  is  open  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA's  electronic  public  docket 
and  comment  system,  EPA  Dockets 
(EDOCKET)  at  http://www.epa.gov/ 
edocket.  Use  EDOCKET  to  submit  or 
view  public  comments,  access  the  index 
listing  of  the  contents  of  the  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search,"  then  key  in  the  docket 
ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions: 

(1)  Submit  your  comments  to  EPA 
online  using  EDOCKET  (our  preferred 
method),  by  e-mail  to 
oppt.ncic®epa.gov,  or  by  mail  to: 
Document  Control  Office  (DCO),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  Mailcode:  7407M,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460,  Attention  Docket  ID  No. 
OPPT-2002-0014,  and  (2)  Mail  a  copy 
of  your  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW..  Washington.  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  re#ricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 


Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET. 

Title:  Health  and  Safety  Data 
Reporting.  Submission  of  Lists  and 
Copies  of  Health  and  S,iftt\  St\i(iies 
(EPA  ICR  No.  0575. 0'J.  UMB  Control  No. 
2070-0004),  This  is  a  request  to  renew 
an  existing  approved  collection  that  is 
scheduled  to  expire  on  January  31, 
2003.  Under  the  PRA  regulations,  the 
Agency  may  continue  to  rnnduct  or 
sponsor  the  collection  of  information 
while  this  submission  is  pending  at 
OMB. 

Abstract:  Section  8(d)  of  the  Toxic 
Substances  Control  Act  (TSCA)  and  40 
CFR  part  716  require  manufacturers  and 
processors  of  chemicals  to  submit  lists 
and  copies  of  health  and  safety  studies 
relating  to  the  health  and/or 
environmental  effects  of  certain 
chemical  substances  and  mixtures.  In 
order  to  comply  with  the  reporting 
requirements  of  section  8(d), 
respondents  must  search  their  records  to 
identify  any  health  and  safety  studies  in 
their  possession,  copy  and  process 
relevant  studies,  list  studies  that  are 
currently  in  progress,  and  submit  this 
information  to  EPA. 

EPA  uses  this  information  to 
construct  a  complete  picture  of  the 
known  effects  of  the  chemicals  in 
question,  leading  to  determinations  by 
EPA  of  whether  additional  testing  of  the 
chemicals  is  required.  The  information 
enables  EPA  to  base  its  testing  decisions 
on  the  most  complete  information 
available  and  to  avoid  demands  for 
testing  that  may  be  duplicative.  EPA 
will  use  information  obtained  via  this 
collection  to  support  its  investigation  of 
the  risks  posed  by  chemicals  and.  in 
pcuticular.  to  support  its  decisions  on 
whether  to  require  industry  to  test 
chemicals  under  section  4  of  TSCA. 

Responses  to  the  collection  of 
information  are  mandatory  (see  4U  CFK 
part  716).  Respondents  may  claim  all  or 
part  of  a  notice  confidentiaJ.  EPA  will 
disclose  information  that  is  covered  by 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by.  and  in  accordance 
with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 


Burden  Statement:  The  annual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  be  about  4 
hours  per  response.  Burden  means  the 
total  time,  effort  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions:  develop,  acquire,  install 
and  utilize  technology  and  systems  for 
the  purposes  of  (ollfrtint;.  validating 
and  verifying  iiifnnn.iti    ni.  processing 
and  mainfainiiii^  intiirinatn)n.  and 
disclosing  and*firuviding  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  persormel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Manufacturers,  processors,  importers,  or 
distributers  in  commerce  of  chemical 
substances  or  mixtures. 

Frequency  of  Collection:  On  occasion. 

Estimated  No.  of  Respondents:  569. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,344  hours. 

Estimated  Total  Annual  Ckists: 
$203,512. 

Changes  in  Burden  Estimates:  There 
is  a  decrease  of  2,198  hours  (from  4,542 
hours  to  2,344  hours)  in  the  total 
estimated  rvspondent  burden  compared 
with  that  idt-ntified  in  the  informatmn 
collection  request  most  recently 
approved  by  OMB  This  adjustment 
results  from  an  updated  analysis  of  the 
historical  reporting  patterns  and  the 
number  of  chomu  als  listed  on  the 
section  8(d)  reporting  rule.  Spetifically, 
because  no  new  chemicals  were  added 
to  the  rule  during  the  previous  ICR 
reporting  period,  the  number  of 
chemicals  added  during  the  1993 
through  1996  period  were  averaged  over 
eight-years  (1993  through  2000)  to 
provide  an  estimate  of  expected 
reporting  over  the  coming  three  year 
period  of  this  ICR  renewal   Unit  burden 
estimates  have  not  changed. 

Dated   Det  ember  17,  2002. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
(PR  Doc.  02-32389  Filed  12-23-02;  8:45  am] 
MLLMG  cooe  sseo  W  P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OECA-2002-0009;  FRL-7426-3] 

Agency  Information  Collection 
Activities;  Submission  of  EPA  ICR  No. 
1899.02  (OMB  No.  2060-0422  to  OMB 
for  Review  and  Approval;  Comment 
Request 

agency:  Environmental  Protection 
.•\gen(  V  (EPA). 
action:  Notice. 

SUMMARY:  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
,^.501  ft  seq.].  this  document  announces 
that  the  following  information 
Collection  Request  (K>R)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval;  Emission  Guidelines  for 
Hospital/Medical/Infectious  Waste 
Incinerators  (OMB  Control  No.  2060- 
0422.  EPA  ICR  No.  1899.02)  The  ICR, 
which  is  abstracted  below,  describes  the 
nature  of  the  information  collection  and 
its  estimated  burden  and  cost. 
DATES:  .additional  comments  may  be 
Mihnutted  on  or  before  January  23,  2003. 
ADDRESSES:  Follow  the  detailed 
iiistni.  th.iis  in  the  SUPPLEMENTARY 
INFORMATION  section 
FOR  FURTHER  INFORMATION  CONTACT: 
lonatlian  Bnuier.  I ,nni(ilidn(  e  Assistance 
and  .St'ctor  Frogram--  Di\  iMon.  Office  of 
Compliance,  Mail  Coth'  2  J 24 A,  202- 
564-2516  Environmental  Protection 
Agencv,  1200  Pennsvlvania  Ave..  NW., 
Washington,  DC  20460;  telephone 
number:  202-564-2516;  fax  number: 
202-564-0009:  e-mail  address: 
hindf^r  ii tniithiin@epa.gov 

SUPPLEMENTARY  INFORMATION:  EP.\  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12 
On  June  20,  2002  (67  FR  41981 ).  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  Number 
OECA-2002-OOOq.  which  is  available 
for  public  viewing  at  the  Enforcement 
and  Compliance  Docket  and  Information 
Center  (ECDIC)  Docket  in  the  EPA 
Docket  Center  (EPA/DC).  EPA  West, 
Room  B102,  1301  Constitution  Ave., 
NW..  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  fti.'in  am.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  federal 
holidavs  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the 
Enforcement  and  Compliance  Docket 
and  Information  Center  (ECDIC)  Docket 


is  (202)  566-1514.  An  electronic  version 
of  the  public  docket  is  available  through 
EPA  Dockets  (EDOCKET)  at  http:// 
www  epa  gov/edocket  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically  Once  in  the 
system,  select  "search,"  then  key  in  the 
docket  identification  number  identified 
above 

Anv  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions;  (1)  Submit  vour  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
docket. oeca&epa. gov.  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mailcode:  2201T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460,  and  (2)  mail 
vour  comments  to  OMB  at:  Office  of 
information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
confidential  business  information  (CBI), 
or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
\ersion  of  the  comment  that  is  placed  in 
EDOCKET  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI.  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov/ 
edocket. 

Title-  Emission  Guidelines  for 
Hospital/ Medical/Infectious  Waste 
Incinerators  (40  CFR  part  60.  subpart 
Ce)  (OMB  Control  No.  2060-0422,  EPA 
ICR  Number  1899.02).  This  is  a  request 
to  renew  an  existing  approved 
collection  that  is  scheduled  to  expire  on 
January  31.  2003.  Under  the  OMB 
regulations,  EP,^  may  continue  to 
conduct  or  sponsor  the  collection  of 


information  while  this  submission  is 
pending  at  OMB 

Abstract:  Hospital/Medical/  Infectious 
Waste  Incinerators  (HMIWl)  for  which 
construction  was  commenced  on  or 
before  June  20,  1996,  and  burning 
hospital  waste  and/or  medical 
infectious  waste  are  subject  to  specific 
reporting  and  recording  keeping 
requirements.  Notification  reports  are 
required  related  to  the  construction, 
reconstruction,  or  modification  of  an 
HMIWl.  Also  required  are  one-time-only 
reports  related  to  initial  performance 
test  data  and  continuous  measurements 
of  site-specific  operating  parameters. 
Annual  compliance  reports  are  required 
related  to  a  variety  of  site-specific 
operating  parameters,  including 
exceedances. of  applicable  limits.  Semi- 
annual compliance  reports  are  required 
related  to  emission  rate  or  operating 
parameter  data  that  were  not  obtained 
when  exceedances  of  applicable  limits 
occurred.  Affected  entities  must  retain 
records  for  five  years  the  reports  and 
records  that  are  required  under  40  CFR 
part  60,  subpart  Ce,  General  Provisions. 

Co-fired  combustors  and  incinerators 
burning  only  pathological,  low-lej'el 
radioactive,  and/or  chemotherapeutic 
waste  are  required  to  submit  notification 
reports  of  an  exemption  claim,  and  an 
estimate  of  the  relative  amounts  of 
waste  and  fuels  to  be  combusted.  Co- 
fired  combustors  and  incinerators  are 
also  required  to  maintain  records  on  a 
calendar  quarter  basis  of  the  weight  of 
hospital  waste  combusted,  the  weight  of 
medical/infectious  waste  combusted, 
and  the  weight  of  all  other  fuels 
combusted  at  the  co-fired  combustor. 
Incinerators  burning  only  pathological, 
low-level  radioactive,  and/or 
chemotherapeutic  waste  are  also 
required  to  maintain  records  of  the 
periods  of  time  when  only  pathological 
waste,  low-level  radioactive  waste,  and/ 
or  chemotherapeutic  waste  is  burned. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  163  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
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technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  and  Operators  of  Hospital/ 
Medical/Infectious  Waste  Incinerators 

Estimated  Number  of  Respondents: 
189. 

Frequency  of  Response:  On  occasion, 
semi-annually,  and  armually. 

Estimated  Total  Annual  Hour  Burden: 
105,228 

Estimated  Total  Annual  O&M  Cost: 
$295,407.  im  lu<it?s  O&M  costs 

Changes  in  thf  Estimates:  There  is  a 
decrease  of  28,176  hours  in  the  total 
estimateil  burden  currently  identified  in 
the  OMB  Inventory  uf  Approved  ICR 
Burdens  This  decrease  is  due  to  a 
reduction  in  the  number  of  affected 
respondents  as  indicted  by  a  recent 
source  inventory  analysis. 

Dated:  December  10.  2002. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
|FR  Do<    02-12310  Filed  12-23-02;  8:45  am] 
aiuJNG  CODE  asao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OECA-2002-0010:  FRL-7426-4] 

Agency  Information  Collection 
Activities;  Submission  of  EPA  ICR  No. 
0111.10  (OMB  No.  206(M)101)  to  OMB 
for  Review  and  Approval;  Comment 
Request 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTK)N:  Notice. 

SUMMARY:  !n  <  nmpliance  with  the 
i'dperwuri(.  Kuduction  Act  (44  IJ.S.C. 
3501  et  seq],  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwardt'd  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NESHAP  for  Asbestos,  40  CFR 
part  61 ,  subpart  M  (OMB  Control  No. 
2060-0101,  EPA  ICR  No.  0111  10), 
expiration  date  February  28.  2003.  The 
ICR.  which  is  abstracted  below, 
describes  the  nature  of  the  information 
collection  and  its  estimated  burden  and 
cost. 


DATES:  Additional  comments  may  be 
submitted  on  or  before  January  23,  2003 
ADDRESSES:  Follow  the  'i«-t,i)l<'d 
iiistriii  tiiins  in  the  SUPPLEMENTARY 
INFORMATION  .st«i  tinii 
FOR  FURTHER  INFORMATION  CONTACT: 
EvL'iut!  Biiiiup,  l.DiiiphdaLU  AisurdiiLe 
and  Media  Programs  Division,  Office  of 
Compliance,  2223A,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW  ,  Washington,  IX:  20460; 
telephone  number  (202)  564-7032,  fajc 
number:  (202)  564-0050  e  mail  addres.s: 
bish''p  rvrn'tPMrfui  y'l 
SUPPl^MENTARY  INFORMATION:  KPA  has 
submitted  the  followini^  ICR  to  OMB  for 
review  ami  .ijjprnv.il  ,i<  i  nriiing  to  the 
procedures  iires( ntjed  m  U  ( !FR  1320  12 
On  June  20,  2002  (67  FR  41981),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d)   HP.^  rec  eived  no 
coninients 

Ki'.'\  has  established  a  publu   do<.ket 
for  this  ICR  under  Docket  H3  No  OECA- 
20<I2  ^)<)10.  which  :s  ivailabie  for  public 
viewing  at  tiie  Knlom'inenl  and 
Compliance  Docket  and  Infonnation 
Center  (ECDIC)  in  the  EPA  Dtxket 
Center  (EPA/DC;).  EPA  West.  Koum 
8102,  1301  Constitution  Ave    NW  , 
Washington,  DC   The  EPA  Docket 
Center  Public  Reading  Riwrn  is  open 
from  8:30  a.m.  to  4  .^0  p  m    Monday 
through  Friday,  exchidintj  le^al 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1  744.  and 
the  telephone  number  for  the  ECiDlC  is 
(202)  566-1514   .\n  electronic  version  of 
the  public  docket  is  availabh'  through 
EPA  Dockets  (ED(X,KET)  at  http:// 
www.epa.gov/fdovket  lise  EDTM'KET  to 
submit  or  view  publu  ( (iinments.  access 
the  index  listing  oi  the  contents  of  the 
public  docket,  and  to  accos.s  those 
documents  in  the  pulilu  do<:ket  that  are 
available  electronically  Once  in  the 
system,  select  "search.  '  then  key  in  the 
docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  vnur  comments 
to  EPA  online  using  EIXX^KET  (our 
preferred  method),  by  e-mail  to: 
docket  oeca@epa.gov ,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mail  Code:  2201T. 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460,  and  (2)  Mail 
your  comments  to  ( )MB  at:  Office  of 
Information  emd  ReguIator\  .Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  Street   \\V    Washington.  DC 
20503 

EPA's  policy  is  that  public  comments. 
whether  submitted  electronically  or  in 


paper,  will  be  made  available  for  public 

viewing  in  ED(X'KET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  (ontains  copyrighted  material, 
CBI.  or  other  information  whose  public 
disclosure  is  restricted  by  statute  When 
VAW  identifies  a  comment  containing 
copyrighted  material,  E?.\  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET  The  entire  printed  comment. 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
.Mthough  identified  as  an  item  in  the 
offu  lal  docket,  information  claimed  as 
t  !BI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  publu  viewing  in 
ED(KXET   For  further  information 
about  the  electronic  docket,  see  EPAs 
Federal  Register  notice  describing  the 
eltM  tronic  doi:ket  at  67  FR  38102  (May 
31,  2002),  or  g(j  to  http  /'www  epa.gov/ 
edocket 

Title  NESHAP  for  Asbestos.  40  CFR 
part  61.  subpart  M,  (OMB  Control  No. 
2060-0101.  EPA  ICR  Number  01  11  10). 
This  is  a  request  to  renew  an  existing 
approved  collection  that  is  scheduled  to 
expire  on  Februarv  28.  2003    Under  the 
( )MB  regulations,  the  .Agen(  v  may 
continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  OMB 

Abstract  The  EP.A  is  charged  under 
section  1 12  of  the  Clean  Air  Act.  as 
amended,  to  establish  standards  of 
pf;rfonnance  for  each  category  or 
subcategory  of  major  sources  and  area 
sourc;es  of  hazardous  air  pollutants 
These  standards  are  applicable  to  new 
or  existing  souri:es  of  hazardous  air 
pollutants  and  shall  require  the 
maximum  degree  of  emission  reduction 
In  addition,  section  114(a)  States  that. 

■    ■    *   The  .^dmmlslra^lJ^  ina\  require  any 
owner  or  operator  subject  to  any  requirement 
of  this  Act  to  (A)  establish  and  maintain  such 
records.  (B)  make  such  reports,  (C)  install, 
use.  and  maintain  such  monitoring 
equipment  or  methods  (in  accordance  with 
such  methods  at  such  locations,  at  such 
intervals,  and  in  such  manner  as  the 
Administrator  shall  prescribe),  and  (D) 
sample  such  emissions.  (E)  keep  records  on 
control  equipment  parameters,  production 
variables  or  other  indirect  data  when  direct 
monitoring  of  emissions  is  impractit:;al.  (F) 
submit  compliance  certifications,  and  (G) 
provide  such  other  information  as  he  may 
reasonably  require. 

In  the  Administrator's  judgment, 
asbestos  emissions  from  the  demolition 
and  renovation  of  asbestos-containing 
structures;  the  disposal  of  asbestos 
waste;  waste  conversion;  asbestos 
milling,  manufacturing,  and  fabricating; 
the  use  of  asbestos  on  roadways;  the  use 
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of  asbestos  insulation  and  spray 

materials;  cause  or  contribute  to  air 
pollutum  that  mav  reasimablv  be 
anticipate(i  to  endanger  public  health  or 
welfare.  Therefore.  NESHAP  was 
promulgated  for  this  source  category  at 
40  CFK  part  61,  subpart  .M. 

The  control  of  emissions  of  asbestos 
from  the  regulated  sources  requires  not 
(mlv  the  installation  of  properly 
designed  equipment,  but  also  the 
operation  and  maintenance  of  that 
equipment.  Emissions  of  asbestos  from 
the  regulated  sources  are  the  result  of 
operation  of  those  sources  (milling. 
manufacturing,  fabricating,  waste 
disposal,  and  demolition  and 
renovation).  These  standards  rely  on  the 
capture  and  reduction  of  asbestos 
emissions  by  air  cleaning  equipment 
and  specified  work  practices.  The 
required  notifications  are  used  to  inform 
the  Agency  or  delegated  authority  when 
a  source  becomes  subject  to  the 
standard.  The  reviewing  authority  may 
then  inspect  the  source  to  check  if  the 
pollution  control  devices  are  properlv 
installed  and  operated,  the  work 
practices  are  being  followed  and  the 
standard  is  being  met.  Performance  test 
reports  are  needed  as  these  are  the 
Agency's  record  of  a  source's  initial 
capability  to  comply  with  the  emission 
standard,  and  serve  as  a  record  of  the 
operating  conditions  under  which 
compliance  was  achieved.  Thereafter. 
submission  of  semi-annual  reports  of 
any  visible  emissions  serves  as  the 
record  of  compliance.  Waste  conversion 
facilities  must  report  initial  testing 
conditions  that  become  normal 
operating  conditions  for  the  plant.  The 
quarterly  reports  are  used  for  problem 
identification,  as  a  check  on  source 
operation  and  maintenance,  and  for 
compliance  determinations.  Notification 
for  each  demolitHm  or  renovation 
activity  allows  the  Agency  or  delegated 
authority  to  plan  for  inspections  of  the 
source  in  order  to  determine  compliance 
with  the  work  practices.  Since  each 
demolition  or  renovation  is  transitory'  in 
nature,  notification  must  be  made  for 
each  activity  above  the  threshold  limits 
specified  in  the  regulation  The 
information  generated  by  the 
monitoring,  recordkeeping  and 
reporting  requirements  described  in  this 
ICR  is  used  by  the  .^gency  to  ensure  that 
facilities  affected  by  the  .NESHAP 
continue  to  operate  the  control 
equipment  and  achieve  compliance 
with  the  regulation.  Adequate 
monitoring,  recordkeeping,  and 
reporting  is  necessary  to  ensure 
compliance  with  these  standards,  as 
required  by  the  Clean  Air  Act.  The 
information  collected  from 


recordkeeping  and  reporting 

requirements  is  also  used  for  targeting 
inspections,  and  is  of  sufficient  quality 
to  be  used  as  evidence  in  court. 

An  agency  may  not  conduct  or 

sponsor,  and  a  person  is  not  required  t(  i 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number  The  OMB  control 
numbers  for  EPAs  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  35  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verif\'ing 
information,  processing  and 
maintaining  iniormation.  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Mills, 
Manufacturers,  Fabricators.  Landfills, 
Renovation/Demolition  Owners  and/or 
Operators, 

Estimated  Number  of  Respondents: 
9,848. 

Frequency  of  Response:  On  occasion, 
weekly,  quarterly  and  semi-annual. 

Estimated  Total  Annual  Hour  Burden: 
342,249  hours. 

Estimated  Total  Annual  Cost: 
S16.613.609. 

Changes  in  the  Estimates:  There  is  a 
decrease  of  19,910  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  decrease  is  due  to  the 
reduction  in  the  number  of  asbestos 
waste  disposal  sites  subject  to  the 
asbestos  NESHAP. 

Dated:  December  10,  2002. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
[FR  Doc.  02-32391  Filed  12-23-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OECA-2002-0019:  FRL-7426-5] 

Agency  Intormation  Collection 
Activities;  Submission  of  EPA  ICR 
Numtier  1055.07  (OMB  No  2060-0021) 
to  OMB  tor  Review  and  Approval: 
Comment  Request 

AGENCY;  Envuonmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  armounces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval;  Title:  NSPS  for  Kraft  Pulp 
Mills— subpart  BB,  OMB  Control 
Number  2060-0021  and  EPA  ICR 
Number  1055.07,  expiration  date 
February'  28,  2003.  The  ICR,  which  is 
abstracted  below,  describes  the  nature  of 
the  information  coUectioji  and  its 
estimated  burden  and  cost, 
DATES:  Additional  comments  may  be 
submitted  on  or  before  January  23,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  Malave,  Compliance  Assessment 
and  Media  Program  Division  (Mail  Code 
2223A),  Office  of  Compliance,  United 
States  Environmental  Protection 
Agency,  1200  Peiuisylvania  Avenue, 
NW..  Washington,  DC,  20460;  telephone 
number:  (202)  564-7027;  fax  number: 
(202)  564-0050;  e-mail  address: 
malave.maria@epa.gov  Refer  to  EPA 
ICR  Number  1055  07 
SUPPLEMENTARY  INFORMATION;  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  June  20.  2002  (67  FR  41981),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ED  No.  OECA- 
2002-0019.  which  is  available  for  public 
viewing  at  the  Enforcement  and 
Compliance  Docket  and  Information 
Center  (ECDIC)  in  the  EPA  Docket 
Center  (EPA/DC),  EPA  West.  Room 
B102,  1301  Constitution  Avenue.  NW., 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a,m.  to  4:30  p.m,,  Monday 
through  Friday,  excluding  legal 
holidays  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  ECDIC  is 
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(202)  566-1514.  An  electronic  version  of 
the  public  docket  is  available  through 
EPA  Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
th<;  index  listing  of  the  contents  of  the 
pubJK  dotkt't.  and  to  access  those 
docujneiit.s  iii  the  public  dfKiket  that  are 
available  eltu  tiDnicdlly  Once  in  the 
system,  select    seart:h."  then  key  in  the 
docket  ID  number  identified  above 

Any  (.(inimciits  n-lated  tn  tbis  !( .K 
should  be  siibiiultt'(i  to  Kl'.\  and  OMH 
within  30  dav.s  of  this  nolK  ••   <md 
according  (o  the  followiiit;  ili-tailod 
instriK  tioiis   I  1 )  .Submit  vnui  i  i  'iiunenls 
to  EPA  online  using  ED<K;Kin    oui 
preferred  method),  by  e-maii  to 
docket.oeca@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency.  Mailcode  2201T. 
1200  Pennsylvania  Avenue,  NW., 
Washington.  DC  20460,  and  (2)  Mail 
your  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW..  Washington.  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material. 
CBI.  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI.  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31.  2002).  or  go  to  www.epa.gov/ 

Title:  NSPS  for  Kraft  Pulp  Mills- 
subpart  BB  (OMB  Control  Number 
2060-0021  and  EPA  ICR  Number 
1055.07).  This  is  a  request  to  renew  an 
existing  approved  collection  that  is 
scheduled  to  expire  on  February  28. 
2003.  Under  OMB  regulations,  the 
Agency  may  continue  to  conduct  or 
sponsor  the  collection  of  information 
while  this  submission  is  pending  at 
OMB. 

Abstract:  The  NSPS  for  Kraft  Pulp 
Mills,  published  at  40  CFR  part  60. 


subpart  Bii.  was  prop<jsed  on  September 
24.  1976.  and  promulgated  on  February 
2'    "t 'H   Kr\  isiMiiv  !ii  tlir  st.imiards 
wef  |ironiul^,it<'(l  mi  ,M,iv  Jl),  19H6. 
This  rule  addresses  total  reduced  sulfur 
(TR.S)  and  particulate  matter  emi.ssions 
from  ni'w.  mo<iirH»<l  and  nTimstructed 
Kraft  Pulp  Mills 

In  addition  to  the  monitoring. 
recordkeeping  and  reporting 
r^Hpnrements  listed  in  the  Cenera! 
I'rovision.s  (40  CFK  part  60.  subpart  A). 
Kraft  Pulp  Mills  are  rei^uinnd  to 
continuouslv  mijnitor  and  nx;ord  at 
least  onc:e  per  shift  sptHnfic  parameters 
at  the  applii  able  affected  facilities   The 
opacity  of  tlie  ga.ses  dischargtni  into  the 
atmosphere  from  any  n'<;over\  furnac  e, 
the  concentration  of  TK.S  emissions  on 
a  dry  basis  and  the  pert;ent  of  oxygen  by 
volume  on  a  dr.-  basis  in  the  gases 
discharged  to  the  atmosphere,  for  an 
incinerator,  the  combustion  temperature 
at  the  point  of  incineration  of  effluent 
gases  being  emitted  by  the  affected 
facilities;  and  for  any  lime  kiln  or  smelt 
discharge  tank  using  a  scrubber 
emission  control  device,  the  pressure 
loss  of  the  gas  stream  through  the 
control  equipment  and  the  scrubbing 
liquid  pressure  to  the  control 
equipment.  Sources  are  also  required  lo 
record  on  a  daily  basis  12-hour  average 
TRS  concentrations  and  oxygen 
concentrations  (for  the  recovery  furnace 
and  lime  kiln)  for  two  consecutive 
periods  of  each  operation.  Sources  must 
report  semiannually  measurements  of 
excess  emissions  as  defined  by  the 
standard  for  the  applicable  affected 
facility. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  62.4  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 


to  respond  to  a  collection  of 
information:  search  data  sources; 
com[)lete  and  review  the  (ollw^tion  of 
information,  and  transmit  or  otherwise 
disclose  the  information 

Respondents L\fffctfd  Entitifs   Kraft 
Pulp  Mills/br(jwn  stock  washer  sy.stems, 
recovery  furnaces,  smelt  dissolving 
tanks,  lime  kilns,  black  liquor  oxidation 
systems  and  condensate  stripper 
systems 

Estimated  Number  of  Respondents: 
92 

Frequency  of  Response  initial, 
semiannual  and  on  occasion 

Estimated  Total  .Aniuml  Hour  Burden: 
12,107 

Estimated  Total  Annual  Non-labor 
Cos/  S:i.l4.i.B0fl.  includes  $300,000 
annualized  capital  costs  anil  .S2,K44,0O0 
annualized  O&M  costs. 

There  is  an  increase  oi  2.148  hours  in 
the  total  estimated  burden  currently 
identified  in  the  OMB  Inventory  of 
Approved  ICR  Burdens  This  increase  is 
due  to  an  increase  and  a  more  accurate 
estimate  of  the  number  of  kraft  pulp 
mills  in  the  United  Stales.  The  estimates 
on  the  number  of  existing  and  new 
sources  were  based  on  the  active  ICR, 
Federal  Register  publications  on  other 
sector  relalt'd  rules,  consultation  with 
OAQPS  and  industry,  and  queries 
conducted  on  two  EPA  databases 
including  the  Sector  Facility  Index 
Project  and  the  Aerometric  Information 
Retrieval  System  Facility  Subsystem. 

Dal.'d   [)»«(  ember  10.2002. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
IKK  D™    02-;i2;i92  Filed  12-23-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OECA-2002-0005:  FRL-7426-6] 

Agency  Information  Collection 
Activities;  Submission  for  OMB  for 
Review  and  Approval;  Comment 
Request:  NSPS  for  Hot  Mix  Asphalt 
Facilities,  ICR  Number  1127.07,  OMB 
Number  2060-0083 

AGENCY:  Environmental  Protection 
.\i;.n(  V  (EPA). 
ACTION:  Notice. 

SUMiMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NSPS  for  Hot  Mix  Asphalt 
Facilities  (40  CFR  part  60.  subpart  1), 
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(OMB  Control  Number  2060-0083,  EPA 

ICR  Number  1127.07).  The  ICR.  which 
is  abstracted  below,  describes  the  nature 
of  the  information  collection  and  its 
estimated  burden  and  cost. 
DATES:  Additional  comments  maybe 
submitted  on  or  before  January  23.  2003 
ADDRESSES:  Follow  the  detailed 
instructions  in  the  SUPPLEMENTARY 
INFORMATION  section 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregor\  Fried.  Compliance  Assessment 
and  Media  Programs  Division.  Office  of 
Compliance,  Mail  Code  2223A. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20460:  telephone 
number:  (202)  564-7016;  fax  number: 
(202)  564-0050;  E-mail  address: 
fried  grei;or\'^epa  gov 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  lune  20.  2002  (67  FR  41981 ).  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
conunents. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No  OECA- 
2002-0005.  which  is  available  for  public 
viewing  at  the  Enforcement  and 
Compliance  Docket  and  Information 
Center  (ECDIC)  in  the  EPA  Docket 
Center  (EPA/DC),  EPA  West.  Room 
B102.  1301  Constitution  Avenue.  NW., 
Washington.  DC.  The  EP.«l  Docket 
Center  Publit  Reading  Room  is  open 
from  8:30  am.  to  430  p.m  .  Monday 
through  Friday,  excluding  legal 
holidays  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744.  and 
the  telephone  number  for  the  ECDIC  is 
(202)  566-1514.  An  electronic  version  of 
the  public  docket  is  available  through 
EPA  Dockets  (EDOCKET)  at  http:// 
\\-w-i\. epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
docket  ID  number  identified  above 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  E-mail  to: 
docket. oeca^iepa  gov.  or  bv  mail  to:  EPA 
Docket  Center.  Environmental 
Protection  Agency.  Mail  Code:  2201T, 
1200  Pennsylvania  Avenue,  NW., 
Washington.  DC  20460,  and  (2)  Mail 
your  comments  to  OMB  at   Office  of 
Information  and  Regulatory  Affairs, 


Office  of  Management  and  Budget 
(OMB).  Attention:  Desk  Officer  for  EPA. 
725  17th  Street,  NW..  Washington.  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material. 
CBI.  or  other  information  whose  public 
disclosure  is  restricted  by  statute  When 
EPA  identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI.  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31.  2002).  or  gci  to  http: '''v^^\■^^  .epa.gov/ 
edocket 

Title:  NSPS  for  Hot  Mix  Asphalt 
Facilities  (40  CFR  part  60.  subpart  I) 
(OMB  Control  Number  2060-0083.  EPA 
ICR  Number  1127  07)   This  is  a  request 
to  renew  an  existing  approved 
collection  that  is  scheduled  to  expire  on 
lanuary  31.  2003   Under  the  OMB 
regulations,  the  .Agency  may  continue  to 
conduct  or  sponsor  the  collection  of 
information  while  this  submission  is 
pending  at  OMB. 

Abstract  The  New  Source 
Performance  Standards  (NSPS)  for  Hot 
Mix  Asphalt  Facilities  were  proposed 
on  lune  11.  1973.  and  promulgated  on 
!ulv  25.  1977  These  regulations  apply 
to  the  following  facilities  in  40  CFR  part 
60,  subpart  I:  Dryers:  systems  for 
screening,  handling,  storing,  and 
weighing  hot  aggregate:  svstems  for 
loading,  transferring,  and  storing 
mineral  fHler:  systems  for  mixing  hot 
mix  asphalt:  and  the  loading,  transfer, 
and  storage  svstems  associated  with 
emission  control  systems.  The 
Administrator  has  judged  that 
Particulate  Matter  (PM)  emissions  from 
hot  mix  asphalt  facilities  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Therefore,  the 
purpose  of  this  NSPS  is  to  control  the 
emissions  of  particulate  matter  (PM) 
from  hot  mix  asphalt  facilities.  The 
standards  limit  particulate  emissions  to 
90  milligrams  per  dr>  standard  cubic 
meter  (mg  DCM)  and  a  20^.  opacity. 
This  information  is  being  collected  to 


assure  compliance  with  40  CFR  part  60, 

subpart  1.  In  order  to  ensure  compliance 
with  the  standards  promulgated  to 
protect  public  health,  adequate 
reporting  and  recordkeeping  is 
necessary   Owners/operators  of  hot  mix 
asphalt  facilities  must  notify  EPA  of 
construction,  modification,  or 
reconstruction  of  a  new  or  existing 
facility  and  submit  a  notification  and 
the  results  of  an  initial  performance  test 
In  addition,  a  facility  subject  to  this 
NSPS  must  record  any  startups, 
shutdowns  or  malfunctions.  The 
purpose  of  the  notifications  is  to  inform 
the  Agencv  or  delegated  authority  when 
a  source  becomes  subject  to  this 
standard  Performance  tests  are 
conducted  to  ensure  that  the  new  plants 
operate  within  the  boundaries  outlined 
in  the  standard.  In  the  absence  of  such 
information,  enforcement  personnel 
would  be  unable  to  determine  whether 
the  standards  are  being  met  oa  a 
continuous  basis,  as  required  by  the 
Clean  Air  Act.  Under  this  standard  the 
data  collected  by  the  affected  industry  is 
retained  at  the  facility  for  a  minimum  of 
two  years  and  made  available  for 
inspection  by  the  Administrator. 

The  only  type  of  industry  costs 
associated  with  the  information 
collection  activity  in  the  standards  are 
labor  costs. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
Control  Number  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  3  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency  This  includes  the 
time  needed  to  review  instructions: 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Eritities:  Hot 
Mix  Asphalt  Facilities. 
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tstimuted  Mumber  oj  Htrnpondents: 
2.835. 

Frequency  of  Response:  Initial  and  on 
occasion. 

Estimated  Total  Annual  Hour  Burden: 
10,303  hours. 

Estimated  Total  Annual  Labor  Cost: 
$588,507. 

Changes  in  the  Estimates:  There  is  an 
increase  of  3.413  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  increase  is  due  to  an 
increase  in  the  number  of  existing 
facilities  that  will  undergo 
modifications  such  that  they  will  be 
required  to  submit  notifications  and 
conduct  the  appropriate  performance 
tests  required  by  the  standard. 

Dated:  December  10.  2002. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
|FR  D()(  .  02-32393  Filed  12-23-02;  8:45  ami 
BtLLING  CODE  6S6&-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL    7426  8] 

Agency  Information  Collection 
Activities   Submission  tor  OMB 
Review:  Comment  Request:  Voluntary 
Customer  Satisfaction  Surveys 

AGENCY:  L,iivui(aiiitriil<ii  t'lui.M.iuin 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Pdptu  work  Reduction  Act  (44  U.S.C. 
3501  et  seq).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Voluntary  Customer 
Satisfaction  Surveys.  OMB  Control 
Number  2090-0019.  expiring  March  31, 
2003.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost,  where 
appropriate,  it  includes  the  actual  data 
(iillection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  23.  2003. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1711.04  and  OMB  Control 
No  2090-0019  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency. 
Collection  Strategies  Division  (Mail 
Code  2822T),  1200  Pennsylvania 
Avenue.  NW..  Washington,  DC  20460- 
0001,  and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB). 
Attention:  Desk  Officer  for  EPA.  725 


i/th  btreei,  NVV..  VVdshiiiglon,  DC 
20503 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  ol  the  ICK  t;ontact  husan  Auby 
at  EPA  by  phone  at  202-566-1672,  by 
e-mail  at  auby.susan@epa.gov,  or 
download  off  the  Internet  at  http:// 
WH'\^■.epa.gov/icr  and  refer  to  EPA  ICR 
No  1711.04.  For  technical  questions 
about  the  ICR  contact:  Patricia  Bonner 
by  phone  at  202-566-2204  or  by  e-mail 
at  banner. patriciaH 'fin  l'h 
SUPPLEMENTARY  INFORMATION:  Title: 
Voluntary  Customer  Satisfaction 
Surveys.  OMB  Control  No.  2090-0019, 
EPA  ICR  Number  1711.04  expiring 
March  31.  2003.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  EPA  uses  voluntary  surveys 
to  learn  how  satisfied  EPA  customers 
are  with  our  services,  and  how  we  can 
improve  services,  products  and 
processes.  EPA  surveys  individuals  who 
use  services  or  could  have.  During  the 
next  three  years.  EPA  plans  up  to  185 
surveys,  and  will  use  results  to  target/ 
measure  service  delivery  improvements. 
By  seeking  renewal  of  the  generic 
clearance  for  customer  surveys,  EPA 
will  have  the  flexibility  to  gather  the 
views  of  our  customers  to  better 
determine  the  extent  to  which  our 
services,  products  and  processes  satisfy 
their  needs  or  need  to  be  improved.  The 
generic  clearance  will  speed  the  review 
and  approval  of  customer  surveys  that 
solicit  opinions  from  EPA  customers  on 
a  voluntary  basis,  and  do  not  involve 
"fact-finding"  for  the  purposes  of 
regulatory  development  or  enforcement 

An  Agency  may  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
has  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15.  The 
Federal  Register  document  required 
under  5  i.!  K  1  J20.8(d),  soliciting 
comments  on  this  information 
collection  was  published  July  26.  2002 
(FR  67  48893);  no  comments  were 
received. 

.Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
-this  collection  of  information  is 
estimated  to  average  5  minutes  to  2 
hours  per  response.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions:  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 


and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existmt:  u a\  ^  tn  comply  with 
any  previn\i<l\   qiplK  ,it)lf  instructions 
and  requin  111!  ii!s  train  personnel  to  be 
able  to  respond  lo  a  collection  of 
information:  search  data  sources: 
comjil'  I'  ml  ri  \  lew  the  collection  of 
inforiiidtn  n  mi  transmit  or  otherwise 
disclose  thi   ,;ii  ■iination. 

Respondents/ Affected  Entities: 
Individuals  or  households. 

Estimated  Number  of  Respondents: 
58.827. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Hour  Burden: 
2.966. 

Estimated  Total  Annualized  Capital, 
0&-M  Cost  Burden:  0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of 
burden  estimates,  and  any  suggested 
methods  for  minimizing  respondent 
burden,  including  use  of  automated 
collection  techniques,  to  the  following 
addresses.  Please  refer  to  EPA  ICR  No. 
1711.04  and  OMB  Control  No.  2090- 
0019  in  any  correspondence. 

Dated:  December  10,  2002. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 

jFR  Dor    02-3239S  Filed  12-23-02;  8:45  am) 

BILLING   CODE    ftSfeft   SOP 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-742&-9] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review:  Comment  Request: 
Emergency  Planning  and  Release 
Notification  Requirements  Under 
Emergency  Planning  and  Community 
Right-to-Know  Act  Sections  302,  303,  - 
and  304 

agency:  Environmental  Protection 

\j.n<  y  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  aiuiounces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Emergency  Planning  and 
Release  Notification  Requirements 
under  Emergency  Planning  and 
Communitv  Right-to-Know  Act  Sections 
302.  303.  and  304,  OMB  Control 
Number  2050-0092,  expiring  January 
31,  2003.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost;  where 
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appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  lanuary  23.  2003 
ADDRESSES:  .Send  comment.s.  referencing 
EPA  ICR  No   1.^95  05  and  OMB  Control 
No.  2050-UU92.  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency. 
Collection  Strategies  Division  (Mail 
Code  28227),  1200  Pennsylvania 
Avenue.  NW  .  Washington,  DC  20460- 
0001;  and  to  Office  of  Information  and 
Regiilator\'  Affairs.  Office  of 
Management  and  Budget  ((JMB). 
.\ttention:  Desk  Officer  for  EP.\,  725 
17th  Street,  NW    Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  .568-1672,  by 
e-Mail  at  auby.susan&epa.gov  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  And  refer  to  EPA  ICR 
No.  1395.05.  For  technical  questions 
about  the  ICR,  contact  Sicy  Jacob  at  EPA 
by  phone  at  (202)  564-8019,  by  e-mail 
at  j(i(  (ill  .•i!C\'^ppa  snv 
SUPPLEMENTARY  INFORMATION:  Title: 
Emergency  Planning  and  Release 
Notification  Requirements  under 
Emergency  Planning  and  Community 
Right-to-Know  Act  Sections  302,  303, 
and  304,  OMB  Control  Number  2050- 
0092.  EPA  ICR  Number  1395.05, 
expiring  January  31.  2003.  This  is  a 
request  for  extension  of  a  currently 
approved  collection. 

Abstract:  EPCRA  established  broad 
emergency  planning  and  facility 
reporting  requirements  Section  302  (40 
CFR  355.30!  requires  facilities  where  an 
extremely  hazardous  substances  (EHS) 
is  present  in  an  amount  at  or  in  excess 
of  the  threshold  planning  quantity 
(TPQ)  to  notify  the  State  Emergency 
Response  Commission  (SERC)  by  May 
1  7,  1987.  This  activity  has  been 
completed;  the  section  302  costs  and 
burden  hours  for  this  ICR.  therefore, 
reflect  only  the  estimate  of  cost  and 
burden  incurred  by  newly  regulated 
facilities  during  years  2000  to  2002 
Section  303  (40  CFR  355.300  requires 
local  emergency  planning  committees 
(LEPCs)  to  prepare  local  emergency 
plans   Faiilities  subject  to  section  302 
are  required  to  provide  information  for 
the  development  and  implementation  of 
these  local  emergency  plans.  Section 
304  (40  CFR  355  40!  requires  facilities  to 
report  to  SER(,s  and  LEPCs  releases  of 
EHSs  and  hazardous  substances  in 
excess  of  reportable  quantities 
established  by  EP.A   In  addition,  these 
facilities  must  provide  written  follow- 
up  information  on  the  release,  its 
impacts,  and  any  actions  taken  in 


response  to  the  release.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to.  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15  The  Federal 
Register  document  required  under  5 
CFR  1320  8(d).  soliciting  comments  on 
this  collection  of  information  was 
published  on  August  12.  2002  (67  FR 
52481):  no  comments  were  received 

Burden  Statement  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  for  emergency 
planning  under  40  CFR  355.30  is  16.15 
hours  for  new  and  newly  regulated 
facilities  and  1,50  hours  for  existing 
facilities  For  a  limited  number  of 
existing  facilities,  there  may  be  a  burden 
to  inform  the  LEPC  of  any  changes  at  a 
facility  that  may  affect  emergency 
planning  il  50  hours).  The  average 
reporting  burden  for  facilities  reporting 
releases  under  40  CFR  355.40  is 
estimated  u>  average  approximately  5 
hours  per  release,  including  the  time  for 
determining  if  the  release  is  a  reportable 
quantity,  notifying  the  LEPC  and  SERC, 
or  the  911  operator,  and  developing  and 
submitting  a  written  follow-up  notice. 
There  are  no  recordkeeping 
requirements  for  facilities  under  EPCRA 
sections  302-304, 

The  a\erage  burden  for  emergency 
planning  activities  under  40  CFR 
300,215  is  21  hours  per  plan  for  LEPCs, 
16  hours  per  plan  for  SERCs.  Each  SERC 
and  LEPC  is  also  estimated  to  incur  an 
annual  recordkeeping  burden  of  10 
hours. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources: 
complete  and  review  the  collection  of 
information,  and  transmit  or  otherwise 
disclose  the  information 

Respondents/ Affected  Entities: 
Facilities  where  extremely  hazardous 
substances  are  present,  LEPCs  and 
SERCs 

Estimated  Number  of  Respondents: 
82.260 


Frequency  of  Response:  Section  302 
respondents  will  comply  with 
requirements  once  unless  new 
information  becomes  available.  Section 
303  respondents  will  comply  with 
requirements  as  requested  by  LEPCs; 
LEPC^s  may  have  to  update  their  local 
emergency  response  plans  as  new 
facilities  or  other  information  such  as 
new  chemicals  present  at  or  above  a 
TPQ.  Section  304  respondents  will 
comply  when  there  is  a  release  of  an 
EHS  above  the  RQ. 

Estimated  Total  Annual  Hour  Burden: 
212,460  hours. 

Estimated  Total  Annualized  Capital, 
O&M  Cost  Burden:  S15.160. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1395.05  and 
OMB  Control  No.  2050-0092  in  any 
correspondence. 

Dated:  December  10.  2002. 
Oscar  Morales. 

Director.  Collection  Strategies  Division. 

[FR  Dor   n:    ^: ^06  Filed  12-23-02:8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OECA-2002-0008    FRL-7427-1] 

Agency  Information  Collection 
Activities:  Submission  of  EPA  ICR  No 
0649.08  (OMB  No  2060-0106)  to  OMB 
for  Review  and  Approval:  Comment 
Request 

AGENCY:  Environmental  Protection 

Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  document  armounces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NSPS  for  Metal  Furniture 
Coating — subpart  EE,  OMB  Control  No. 
2060-0106,  EPA  ICR  No  0649.08, 
expiration  date  1/31/2003)  The  ICR. 
which  is  abstracted  below,  describes  the 
nature  of  the  information  collection  and 
its  estimated  burden  and  cost. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  January  23.  2003. 
ADDRESSES:  Follow  the  detailed 
instruciism'-  m  the  SUPPlEMENTarv 
INFORMATION  section 
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FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  Lazarus,  ( .(iiii|ih<iiii  i-  .iinl 
Monitoring  Programs  Division.  Office  of 
Enforcement  and  Compliance 
Assurance,  2223-A.  (202)  564-6369, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW,,  Washington, 
DC  20460;  telephone  number:  (202) 
564-6369:  fax  number:  (202)  564-0500; 
e-mail  address: 
lazarus.leonard@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
.Mjliiiutt.-(1  tin*  li.llMVMiig  l(  .K  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  lune  20,  2002  (67  FR  41981),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OECA- 
2002-0008,  which  is  available  for  public 
viewing  at  the  Enforcement  and 
Compliance  Docket  and  Information 
Center  in  the  EPA  Docket  Center  (EPA/ 
DC).  EPA  West,  Room  B102.  1301 
Constitution  Ave..  NW..  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Enforcement  and  Compliance 
Docket  and  Information  Center  is  (202) 
566-1514.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
docket.oeca@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mailcode:  2201T, 
1200  Pennsylvania  Ave.,  NW,, 
Washington,  DC  20460,  and  (2)  Mail 
your  comments  to  OMB  at:  Office  of 
Infnrmation  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  Attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW  ,  Washington,  DC 
20503, 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  FDOTKET  as  EPA  receives 


them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET,  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDCX^KET.  For  further  information 
abniit  till'  »h'i  tronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov. / 
edocket. 

Title:  NSPS  for  Metal  Furniture 
Coating — subpart  EE  (OMB  Control  No. 
2060-0106,  EPA  ICR  No  0649.08).  This 
is  a  request  to  renew  an  existing 
approved  collection  that  is  scheduled  to 
expire  on  January  3 1 ,  2003 .  Under  the 
OMB  regulations,  the  Agency  may 
continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  OMB. 

Abstract:  The  New  Source 
Performance  Standards  for  Metal 
Furniture  Coating — subpart  EE  were 
proposed  on  November  28,  1980  and 
promulgated  on  October  29.  1982  These 
standards  apply  to  each  metal  furniture 
surface  coating  operation  in  which 
organic  coatings  are  applied  (greater 
than  3,842  liters  of  coating  per  year), 
commencing  construction,  modification 
or  reconstruction  after  November  28, 
1980.  Approximately  three  hundred 
ninety-seven  (397)  sources  are  currently 
subject  to  the  regulation,  and  it  is 
estimated  that  an  additional  thirty  (30) 
sources  per  year  will  bet;ome  subject  to 
the  regulation  in  the  next  three  years 
while  an  equal  number  will  go  off-line 
during  this  time  period.  This 
information  is  being  collected  to  assure 
compliance  with  40  CFR  part  60, 
subpart  EE. 

Owners  or  operators  of  the  affected 
facilities  described  must  make  initial 
reports  when  a  source  becomes  subject. 
conduct  and  report  on  a  performance 
test,  demonstrafp  and  rppnrt  on 
continuous  iiKuutor  pt-rformance.  and 
maintain  rtMords  of  the  occurrence  and 
duration  of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
afft*<  tt'd  fa(  ilit\    s.'iiiiammal  reports  of 
exct'ss  ♦'ini^spMis  df  ri-ijuirt'd  These 
notifications,  reports,  and  r(K:ords  are 
essential  in  detfrmining  compliance; 


and  are  required,  in  general,  of  all 
sources  subject  to  NSPS. 

Any  owner  or  operator  subject  to  the 
provisions  of  this  part  shall  maintain  a 
file  of  these  measurements,  and  retain 
the  file  for  at  least  2  years  following  the 
date  of  such  measurements, 
maintenance  reports,  and  records  The 
estimated  total  cost  of  this  ICR  will  be 
$836,540  per  year  over  the  next  three 
years.  All  reports  are  sent  to  the 
delegated  State  or  Ltx;al  authority.  In  the 
event  that  there  is  no  such  delegated 
authority,  the  reports  are  sent  directly  to 
the  EPA  Regional  Office, 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numhrrs  for  EPA's  regulations  are  listed 
in  4U  (  :FK  part  9  and  48  CFR  chapter  15. 
and  are  identified  on  the  form  and/or 
instruiiuiit    if  .ipplicable. 

HuhUii  ^f.^nif-nf  The  annual  public 
repiirting  and  refordkeeping  burden  for 
this  collection     f  inf  Tination  is 
estimated  to  a\'rit;i    '\  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain. 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information 

Respondents/ Affected  Entities: 
Owners/Operators  of  metal  furniture 
coating  facilities 

Estmuitt'd  .\umber  of  Respondents: 
397. 

Frequency  of  Response:  semiannual 
for  all,  every  other  year  for  excess 
emission  report. 

Estimatea  Total  Annual  Hour  Burden: 
73.181  hours 

Estiniatfd  Total  Annual  Cost: 
$5,016,640.  includes  $4,180,100  labor 
costs  and  $8,1fi,54n  non-labor  costs. 

Chan^^f's  in  the  E<:timutrs  There  is  a 
decrea.se  uf  27,884  hours  in  the  total 
estimated  burden  (  urrently  identified  in 
the  OMB  Inventory  of  .^pproved  K^R 
Burdens.  This  dei  rease  is  due  to  a 
correction  in  the  number  of  facilities 
based  on  a  review  of  records 
inrnrporated  into  EPA's  Integrated  Data 
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for  Enforcement  .\nalysis  (IDEA) 
database. 

Dated:  December  10,  2002, 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
(FR  Doc.  02-32397  Filed  12-23-02;  8:45  am) 

BM.UNO  COOC  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OECA-2002-0006:  FRL-7427-2] 

Ag«ncy  Information  CoN«ctk>n 
Actlvitl«s:  Submission  of  EPA  ICR  No. 
1130.07  (OMB  No.  20«0-0082)  to  OMB 
for  R«vl«w  and  Approval;  Comnf>ent 
Request 

AGENCY:  Environmental  Protection 

Agency  (EFAJ. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  .^ct  (44  U.S.C. 
3501  et  seq.].  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  NSPS  for  Grain  Elevators— 
subpart  DO,  OMB  Control  No.  2060- 
00H2,  EPA  ICR  No   1130  07,  expiration 
date  lanuary  31,  2003.  The  ICR,  which 
is  abstracted  below  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost 
DATES:  Additional  Comments  must  be 
submitted  on  or  before  fanuary  23,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  the  Sli«»LEM€NTARY 
INFORMATION  section 
FOR  FURTHER  INFORMATION  CONTACT: 
Kermeth  R.  Harmon.  Compliance 
Assistance  and  Sector  Programs 
Division,  Office  of  Compliance,  2224.^. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave  ,  NW  ,  Washington. 
DC  20460:  telephone  number:  (202) 
564-7049:  fax  number   (202)  564-7083. 
e-mail  address:  harmon.kenneth  *& 
epa.gov  Refer  to  EPA  ICR  Number 
1130  07 

SUPPLEMENTARY  INFORMATION:  EPA  has 

submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320. 12 
On  June  20,  2002  (67  FR  41981).  EPA 
sought  comments  on  this  I(]R  pursuant 
to  5  CFR  1320.8(d)  EPA  received  no 
comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No  OECA- 
2002-0006.  which  IS  available  for  public 
viewing  at  the  Enforcement  and 
Compliance  Docket  and  Information 
Center  (EDIC)  Docket  in  the  EPA  Docket 


Center  (EPA/DC).  EPA  West.  Room 
B102.  1301  Constitution  Ave.,  NW., 
Washington,  DC  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  am  to  4:30  p  m.,  Monday 
through  Friday,  e.xcluding  legal 
ho]ida\'s.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744.  and 
the  telephone  number  of  the  EDIC  is 
(202)  566-1514.  An  electronic  version  of 
the  public  docket  is  available  through 
EPA  Dockets  (EDCX^KET)  at  http:// 
w-v^'v^-. epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search."  then  key  in  the 
docket  ID  number  identified  above. 

.^ny  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
docket  oeca^epa  gov.  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  .Agency,  Mailcode:  2201T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460  and  (2)  Mail 
\our  comments  to  O.MB  at:  Office  of 
information  and  Regulator}'  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  Street.  NW.,  Washington.  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EP.^  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  b\  statute  When 
EPA  identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  hirther  information 
about  the  electronic  docket,  see  EP,^  s 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31 ,  2002),  or  go  to  /i«p;//i*-wu-  epa.gov. / 
edocket 

Title  NSPS  Grain  Elevators— subpart 
DD  (OMB  Control  No.  2060-0082.  EPA 
ICR  No.  1130,07),  This  is  a  request  to 
renew  a  collection  that  is  scheduled  to 


expire  on  January  31,  2003.  Under  the 
Paperwork  Reduction  Act,  the  Agency 
may  continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  OMB. 

Abstract:  This  ICR  contains 
recordkeeping  and  reporting 
requirements  that  are  mandator)'  for 
compliance  with  40  CFR  60,300.  et  seq.. 
subpart  DD,  New  Source  Performance 
Standards  for  Grain  Elevators.  This 
information  notifies  EPA  when  a  source 
becomes  subject  to  the  regulations, 
informs  the  Agency  if  a  source  is  in 
compliance. 

In  the  Administrator's  judgment, 
particulate  matter  emissions  from  grain 
elevators  cause  or  contribute  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare  Therefore.  NSPS  were 
promulgated  for  this  source  category,  as 
required  under  section  111  of  the  Clean 
Air  Act. 

Controlling  emissions  of  particulate 
matter  from  grain  elevators  requires  not 
only  the  installation  of  properly 
designed  equipment,  but  also  the 
operation  and  maintenance  of  that 
equipment.  Particulate  emissions  from 
grain  elevators  are  the  result  of  grain 
drying  and  grain  handling  operations, 
including  loading  and  unloading.  These 
standards  rely  on  the  proper  operation 
of  particulate  control  devices  such  as 
baghouses  and  equipment  such  as  shed 
doors  and  spouts  designed  to  reduce 
particulate  emission  during  grain 
unloading  and  loading 

Owners  or  operators  of  the  affected 
facilities  subject  to  NSPS  subpart  DD 
must  make  the  following  one-time-only 
reports:  notification  of  the  date  of 
construction  or  reconstruction; 
notification  of  the  anticipated  and 
actual  dates  of  startup:  notification  of 
any  physical  or  operational  change  to  an 
existing  facility  that  may  increase  the 
rate  of  emission  of  the  regulated 
pollutant:  notification  of  the  date  of  the 
initial  performance  test;  and  the  results 
of  the  initial  performance  test,  including 
information  necessary  to  determine  the 
conditions  of  the  performance  test  and 
performance  test  measurements  and 
results,  including  particulate  matter 
concentration  and  opacity. 

Owners  or  operators  are  also  required 
to  maintain  records  of  the  occurrence 
and  duration  of  any  startup,  shutdown, 
or  malfunction  in  the  operation  of  an 
affected  facility,  as  well  as  the  nature 
and  cause  of  the  malfunction  (if  known) 
and  corrective  measures  taken.  These 
notifications  reports  and  records  are 
required,  m  general,  of  all  sources 
subject  to  NSPS  Without  such 
information,  enforcement  personnel 
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would  be  unable  to  determine  if  the 
standards  are  being  met. 

The  required  information  consists  of 
emissions  data  and  other  information 
that  have  been  determined  not  to  be 
private.  However,  any  information 
submitted  to  the  Agency  for  which  a 
claim  of  confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40,  chapter  1, 
part  2,  subpart  B — Confidentiality  of 
Business  hiformation  (see  40  CFR  2;  41 
FR  36902,  September  1,  1976;  amended 
by  43  FR  40000,  September  8,  1978:  43 
FR  42251.  September  20,  1978;  44  FR 
1764,  March  23,  1979). 

Approximately  127  sources  are 
currently  subject  to  the  standard.  EPA 
estimates  that  three  additional  sources 
will  become  subject  to  the  standard  in 
each  of  the  next  three  years. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  2  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  genorate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Entities  potentially  affected  by  this 
action  are  each  truck  unloading  station, 
truck  loading  station,  barge  and  ship 
unloading  station,  barge  and  ship 
loading  station,  railcar  loading  station, 
railcar  unloading  station,  grain  dryer, 
and  all  grain  handling  operations  at  any 
grain  terminal  elevator  or  any  grain 
storage  elevator  subject  to  NSPS  subpart 
DD. 

Estimated  Number  of  Respondents: 
132. 

Frequency  of  Response:  155  annually. 

Estimated  Total  Annual  Hour  Burden: 
259. 


Estimated  Total  Annual  Cost: 
$14,811. 

Changes  in  the  Estimates:  There  is  an 
increase  of  9  hours  in  the  total  estimated 
burden  currently  identified  in  the  OMB 
Inventory  of  Approved  ICR  Burdens. 
This  slight  increase  in  hurdfn  results 
from  the  slight  growth  in  the  number  of 
regulated  grain  elevators. 

Dated:  December  10,  2002. 
Oscar  Morales. 

Director.  Collection  Strategies  Division. 
(FR  n."    IK'-  i2'(qR  Filed  12-23-02;  8:45  am] 

SILLING   CODE    6S6r.   50   P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OECA-2002-OO07:  FRL-7427   3] 

Agency  Information  Collection 
Activities:  Submission  of  EPA  ICR  No. 
11 67  07  (OMB  No  2060-0063)  to  OMB 
for  Review  and  Approval;  Comment 
Request 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  fqr  review  and 
approval:  NSPS  for  Lime 
Manufacturing,  (OMB  Control  No. 
2060-0063.  EPA  ICR  No.  1167.07).  The 
ICR,  which  is  abstracted  below, 
describes  the  nature  of  the  information 
collection  and  its  estimated  burden  and 
cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  January  23,  2003. 
ADDRESSES:  Follow  th--  il.t.iil.-c) 
l^•^tru(  tinns  in  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
LirugiirN  irifd.  CiiiupiidnL'j  Assrssment 
and  Media  Programs  Division,  Office  of 
Compliance,  mail  code  2223A, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue.  N\V  . 
Washington,  DC  20460;  telephone 
number  (202)  564-7016,  fax  number: 
(202)  564-0050;  e-mail  address: 
fried  ^resorv^epa.sov 

SUPPLEMENTARY  INFORMATION:  EPA  has 

submitted  the  following  i(  K  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  |une  20.  2002  (67  FR  41981),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments. 


EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.OECA- 
2002-0007,  which  is  available  for  public 
viewing  at  the  Enforcement  and 
Compliance  Docket  and  information 
Center  (ECDIC)  Docket  in  the  EPA 
Docket  Center  (EPA/DC).  EPA  West. 
Room  B102,  1301  Constitution  Avenue, 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744.  and 
the  telephone  number  for  the 
Enforcement  .imi  (  <  :n|i!i.ini  »>  Docket 
and  Information  i.vnun  ih;( IJIC)  is  (202) 
566-1514.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (DOCKET)  at  http:// 
www.epa.gov/edocket.  Use  DOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  DOCKET  (our 
preferred  method),  by  e-mail  to 
oeca@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency.  Mailcode:  2201T. 
1200  Pennsylvania  Ave..  NW.. 
Washington.  DC  20460,  and  (2)  Mail 
your  comments  to  OMB  at:  Office  of 
information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  DOCKET  as  EP.\  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material. 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute  When 
EPA  identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  plai  ed  in 
DOCKET.  The  entire  printed  comment 
including  the  copyrighted  material,  wdl 
be  available  in  the  public  docket. 
Although  identified  ds  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
DOCKET.  For  further  information  abmit 
the  electronic  docket,  see  EPA  <;  Federal 
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Register  notice  describing  the  electronic 
docket  at  67  FR  .^8102  (Mav  31.  2002), 
or  go  to  http:-  'i'\'yy\\  f^pa. gov  '>ciockft 

Title:  NSPS  for  Lime  Nlanufacturing 
(40  CFR  part  60,  subpart  HHl  (OMB 
Control  No  2060-0063,  EPA  ICR 
Number  1 167,07),  This  is  a  request  to 
renew  an  e.xisting  approved  collection 
that  is  scheduled  to  expire  on  January 
31.  2003.  Under  the  OMB  regulations, 
the  Agency  mav  continue  to  conduct  ur 
sponsor  the  collection  of  information 
while  this  submission  is  pending  at 
OMB 

Abstnu't  The  New  Source 
Performance  .Standards  (NSPSl  for  Lime 
Manufacturing  Plants  were  proposed  on 
May  3.  1977  and  promulgated  on  April 
26.  1984  These  standards  apply  to  each 
rotar\'  lime  kiln  used  in  lime 
manufacturing,  which  commenced 
construction,  modification  or 
reconstruction  after  May  3.  1977,  The 
standards  do  not  apply  to  facilities  used 
in  the  manufacture  of  lime  at  kraft  pulp 
mills.  The  purpose  of  this  NSPS  is  to 
control  the  emissions  of  particulate 
matter  (PM)  from  lime  manufacturing 
plants,  specifically  from  the  operation  of 
the  rotary  lime  kilns.  The  standards 
limit  particulate  emissions  to  0.30 
kilogram  per  megagram  (0.60  lb/ton)  of 
stone  feed,  and  limit  opacity  to  15% 
when  exiting  from  a  dry  emission 
control  device.  This  information  is 
being  collected  to  assure  compliance 
with  40  CFR  part  60,  subpart  HH 

There  are  three  types  of  reporting 
requirements  for  owners  or  operators  of 
facilities  under  this  NSPS:  (1) 
Notifications  (e.g..  notice  for  new 
construction  or  reconstruction, 
anticipated  and  actual  startup  dates, 
initial  performance  test,  and 
demonstration  of  the  CMS);  (2)  a  report 
on  the  results  of  the  performance  test; 
and  (3)  semiannual  reports  of  instances 
of  occurrence  and  duration  of  anv 
startup,  shutdown,  or  malfunctions.  The 
purpose  of  the  notifications  are  to 
inform  the  Agency  or  delegated 
authority  when  a  source  becomes 
subject  to  this  standard,  Performam  e 
tests  are  conducted  to  ensure  that  the 
new  plants  operate  w  ithin  the 
boundaries  outlined  in  the  standard. 
The  semiannual  reports  are  used  for 
problem  identification,  as  a  check  on 
source  operation  and  maintenance,  and 
for  compliance  determinations.  Under 
this  standard  the  data  collected  b\  the 
affected  industry  is  retained  at  the 
facility  for  a  minimum  of  two  years  and 
made  available  for  inspection  bv  the 
.Administrator 

The  .Administrator  has  judged  that  PM 
emissions  trom  lime  manufacturing 
plants  cause  or  contribute  to  air 
pollution  that  may  reasonably  be 


anticipated  to  endanger  public  health  or 
welfare  Owners/operators  of  lime 
manufacturing  plants  must  notif\'  EPA 
of  construction,  modification,  startups, 
shutdowns,  malfunctions  and 
performance  test  dates,  as  well  as 
provide  reports  on  the  initial 
performance  test  and  annual  excess 
emissions  The  industry  costs  associated 
with  the  information  collection  activity 
in  the  standards  are  capital  costs  and 
O&M  costs  associated  with  continuous 
emissions  monitoring  and  labor  costs 
associated  with  recordkeeping  and 
reporting  In  order  to  ensure  compliance 
with  the  standards  promulgated  to 
protect  public  health,  adequate 
reporting  and  recordkeeping  is 
necessary.  In  the  absence  of  such 
information,  enforcement  personnel 
would  be  unable  to  determine  whether 
the  standards  are  being  met  on  a 
continuous  basis,  as  required  by  the 
Clean  Air  Act, 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  42  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information, 

Respondents/Affected  Entities:  Lime 
Manufacturing  Plants. 

Estimated  Sumher  of  Respondents: 
53. 

Frequency  of  Response:  On  occasion, 
initial,  and  semiannual. 

Estimated  Total  Annual  Hour  Burden: 
4.434  hours. 

Estimated  Total  Annual  Cost: 
591,500. 

Changes  in  the  Estimates:  There  is  an 
increase  of  244  hours  in  the  total 


estimated  burden  currently  identified  in 
the  OMB  Inventon.'  of  Approved  ICR 
Burdens.  This  increase  is  due  to  an 
.increase  in  the  number  of  existing 
facilities  subject  to  this  standard 
resulting  from  the  availability  of  more 
accurate  data. 

Dated:  December  10,  2002. 
Oscar  Morales. 

Director,  Collection  Strategies  Division. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0283    FRL-7277-5) 

Bronopol:  Notice  of  Filing  a  PestlctOe 
Petition  to  Establish  a  Tolerance  tor  e 
Certain  Pesticide  Chemical  in  or  on 
Food 

AGENCY:  Environmental  Protection 

.•\tien.  y  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0283,  must  be 
r-prp-vr,-^  -n  or  before  )anuar\'  23,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
I'm!  I    of  the  SUPPLEMENTARY 
INFORMATION 

FOR  FURTHER  INFORMATION  CONTACT: 
Bipin  Gandhi.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1 200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8380;  e-mail  address: 
sandhi.bipin&epa.gpv 

SUPPLEMENTARY  INFORMATION: 

1.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  pesticide 
manufacturer,  or  antimicrobial  pesticide 
manufacturer.  Potentially  affected 
entities  mav  include,  but  are  not  limited 
to: 

•  Industry  (NAICS  111),  e.g..  Crop 
production. 

•  Industry  (NAICS  112).  e.g..  Animal 
production. 

•  Industry  (NAICS  311).  ^.g..  Food 
manufacturing. 
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•  industry  iNAlUb  J^5J2j.  e.g.. 
Pesticide  manufacturing. 

•  Industry  (NAICS  32561).  e.g.. 
Antimicrobial  pesticide. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
en<ities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  fiititv  < Dnsult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0283.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington.  VA.  This  docket 
facility  is  open  ft-om  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2,  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 


Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  hi'  .i%Hilahlp  only  in 
printed,  pap^r  toriii  in  the  (jfficial  public 
docket.  "To  the  extent  feasible,  publicly 
availabio  dnrkot  materials  will  be  made 
available  in  lll'.\s  eU'ctronu  public 
docket   When  a  document  is  selpctfd 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify'  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  IB.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  plrf<  ed  in  KPA's 
electronic  puhlu;  ducket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 


the  first  page  of  your  comment.  Please 
ensure  that  vour  comments  are 
submitted  withm  the  specified  comment 
period  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  ID.  Do 
not  use  HP.^  Dim  kets  or  e-mail  to  submit 
CBI  or  inforiiLition  protected  by  statute. 

1    Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
vour  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  C;D  ROM  you  submit,  and  in  an\ 
cover  letter  accompanying  the  disk  ur 
CD  ROM  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EP.\  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment  P^PA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA  s  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i,  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  do<  ket  tn  submit 
comments  to  EPA  eie*  inuiK  ally  is 
EPA's  preferred  method  for  receiving 
comments  Go  directly  to  EPA  Dockets 
at  http://wviw  epa  gov/edocket,  and 
follow  the  online  instruc  tions  for 
submitting  comments.  Once  in  the 
system,  select  "search."  and  then  key  in 
docket  ID  number  OPP-2002-0283  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  bnii\  of  \{iur  comment. 

ii.  E-mail.  Coinnienls  mav  be  sent  by 
e-mail  to  opp-docket®epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2002-0283.  In  contrast  to  EPA's 
electronic  public  do(  ket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronu  puhlu  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address  E-mail 
addresses  that  are  automaticallv 
captured  bv  EPA  s  email  system  are 
included  as  part  of  the  comment  that  is 
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placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket, 

lii  Disk  or  CD  ROM  You  raa>'  submit 
comment*  on  a  disk  or  CD  ROM  that 
vou  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format  Avoid 
the  use  of  special  characters  and  any 
form  of  encr\'ption. 

2   By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  {7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmentad  Protection  Agency,  1200 
Pennsylvania  Ave,,  NW.,  Washington. 
DC  20460-0001.  Attention:  Docket  ID 
Number  OPP-2002-0283 

3,  Bv  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  .\gency,  Rm. 
119,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwv..  Arlington,  VA,  Attention: 
Docket  IDNumber  OPP-2002-0283 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  IBl, 

D,  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI)  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2 

In  addition  to  one  complete  version  of 
the  c(miment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
dtH:ket  and  EF.'\'s  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  cimtain  CBI  on  disk  or  (]D  ROM, 
mark  the  outside  of  the  disk  or  C^D  ROM 
clearly  that  it  does  not  contain  CBI 
Information  ncjt  marked  as  C'Bl  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listcKJ  under 
FOR  FURTHER  INFORMATION  CONTACT, 


E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA ' 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1   Explain  your  views  as  clearly  as 
possible, 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice 

7.  To  ensure  proper  receipt  by  EP,^, 
be  sure  to  identify-  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response 
You  mav  also  provide  the  name.  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  IFFDC.A),  21 
U.S.C.  346a  EPA  has  determined  that 
this  petition  r(jntains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however.  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives,  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  10.  2002. 

Peter  Cauikins, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  bv  the  petitioner  and 
represents  the  view  of  the  petitioner 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EP.\  for 
the  detection  and  measurement  of  the 


pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 

needed 

PP  2E6475 

EP.\  has  received  a  pesticide  petition 
(PP  2E6475}  from  BASF  Corporation 
30O0  Continental  Drive  •  North   Mount 
Olive,  NJ  07828-1234,  proposing 
pursuant  to  section  408;  d;  of  the 
FFDCA.  21  U  S.C  346aid)  to  amena  4C 
CFR  part  180  to  establish  an  exemption 
from  the  requirement  of  a  tolerance  for 
2-bromo-2-nitro-'l  ,3-propanediol 
(Bronopol)  (CAS  Reg  No  52-51-7)  in  or 
on  all  raw  agricultural  commodities 
when  used  as  an  in-can  preservative  in 
pesticide  formulations  applied  to 
growing  crops,  raw  agricultural 
commodities  after  har\est,  and  animals- 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)i2]  of  the  FFDCA,  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1,  Plant  metabolism.  Residue 
chemistry  data  are  not  generally 
required  by  EPA  regarding  tolerance 
exemption  petitions  Consequently  no 
plant  metabolism  data  have  been 
generated. 

2,  Analytical  method.  Since  this 
petition  is  for  an  exemption  from  the 
requirement  of  a  tolerance,  an 
enforcement  analytical  method  for  2- 
bromo-2-nitro-l.  3-propanediol  is  not 
needed. 

3,  Magnitude  of  residues  Based  on 
the  proposed  amount  of  2-bromo-2- 
nitro-l. 3-propanediol  to  be  used  in  the 
final  products  (0.04%  or  less  by  weight 
of  the  total  formulation)  and  the 
recommended  frequency  and  rates  of 
application  to  growing  crops,  raw 
agricultural  commodities  after  han'est, 
and  animals,  the  residues  are  expected 
to  be  essentially  undetectable  and  not 
toxicologically  significant. 

B.  Toxicological  Profile 

1 .  Acute  toxicity.  Bronopol  was  given 
as  single  oral  doses  of  200,  280,  390. 
550,  or  770  rag/kg,  as  a  solution  in 
distilled  water,  to  groups  often  male 
and  ten  female  rats.  The  rats  were 
observed  for  a  seven-day  period  Overt 
signs  of  toxicity  were  seen  immediately 
after  dosing  with  280  mg/kg  or  more, 
and  within  1  hour  in  males  given  200 
mg'kg.  The  signs  included  sedation, 
wheezing,  gasping,  nasal  exudate, 
cyanosis,  increased  salivation  and 
ataxia.  Animals  given  550  or  770  rag/kg 
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also  had  slow  or  labored  rt-spiration. 
and  two  females  became  prostrate.  Most 
deaths  occurred  within  19  hours  after 
dosing,  but  some  occurred  up  to  72 
hours.  There  were  no  gross 
abnormalities  at  autopsy  of  the 
decedents  or  in  animals  killed  at  the 
end  of  the  study.  The  LDvi  in  male  rats 
was  307  mg/kg  and  in  female  rats  was 
342  mg/kg. 

In  a  further  oral  study  groups  of  ten 
male  rats  were  given  single  doses  of 
Bronopol  at  36.  54,  80,  120,  270.  400.  or 
600  mg/kg,  as  a  suspension  in  0.4% 
aqueous  Cellosize  solution.  The  rats 
were  observed  for  up  to  ten  days  after 
treatment.  Overt  signs  of  toxicity  were 
seen  within  30  minutes  after  dosing 
with  80  mg/kg  or  more,  and  included 
wheezing,  gasping  or  labored  respiration 
and  nasal  exudate.  Animals  in  the 
higher  dose  groups  were  inactive  and 
adopted  a  low  or  hunched  body 
position.  Deaths  occurred  in  these 
groups  up  to  five  days  after  treatment; 
macroscopic  findings  in  the  decedents 
included  evidence  of  gastrointestinal 
irritation  at  120  mg/kg  or  more,  enlarged 
and  dark  red  adrenals  in  some  animals 
given  400  or  600  mg/kg.  small  spleens 
in  a  few  rats  given  80  or  120  mg/kg.  and 
pale  areas  on  the  livers  at  600  mg/kg.  At 
terminal  autopsy,  one  animal  given  400 
mg/kg  also  had  a  small  spleen. 
Statistical  analysis  of  the  mortality  data 
indicated  that  the  LDv.  was  254  mg/kg. 

In  an  acute  inhalation  study  a  group 
of  six  rats  and  two  groups  of  eight  rats 
were  exposed  for  6-hour  periods  to 
Bronopol  dust  at  nominal 
concentrations  of  5,  0.5.  or  0.05  mg  per 
liter  air  respectively.  The  animals  were 
then  kept  under  observation  for  up  to  14 
days.  Exposure  of  rats  to  5  mg  dust  per 
liter  air  caused  severe  eye  irritation, 
dyspnea  and  loss  of  bodyweight. 
Exposure  to  0.5  mg  dust  per  liter  air 
caused  only  slight  eye  irritation  and 
mild  dyspnea,  while  no  definite  signs  of 
irritation  were  observed  in  animals 
exposed  to  0.05  mg  dust  per  air. 

In  a  second  inhalation  study  four 
groups  of  10  rats  (5  males  and  5  females) 
were  exposed  to  Bronopol  at  0  (filtered 
air  negative  control),  0.038.  0.089  or 
0.588  rag/  by  inhalation  (nose-only)  over 
a  period  of  4  hours.  Exposure  was 
followed  by  an  observation  period  of  14 
days.  In  the  high  dose  group  one  animal 
died  overnight  after  exposure,  and  2 
more  animals  were  killed  during  the 
following  day  because  of  severe  eye 
inflammation.  Signs  of  marked  irritancy 
were  recorded  in  high  dose  animals  but 
disappeared  by  the  third  observation 
day.  Minor  treatment-related  signs 
(piloerection  and  hunched  posture) 
were  observed  on  the  day  of  treatment 
in  some  intermediate  dose  rats.  There 


was  no  effect  in  the  low  dose  group. 
There  were  no  treatment-related  effects 
on  body  weight  or  treatment-related 
pathological  findings  except  for  local 
dermatitis  and  ulceration  in  2  high  dose 
animals  possibly  attributable  to  dermal 
exposure  to  the  test  article. 

Several  studies  as  summarized  below 
determined  2-bromo-2-nitro-l,3- 
propanediol  to  be  irritant  to  the  eye. 
Bronopol  in  polyethylene  glycol  300- 
0.1  ml  volumes  of  0.5  or  2%  Bronopol 
in  polyethylene  glycol  300  were 
instilled  into  one  eye  of  each  of  six 
rabbits,  three  rabbits  per  concentration. 
The  other  eye  in  each  case  was  treated 
with  solvent  only.  The  2%  solution  was 
instilled  only  once,  whereas  the  0.5% 
solution  was  instilled  on  four  successive 
days.  The  2%  solution  of  Bronopol  in 
polyethylene  glycol  300.  instilled  once, 
caused  moderate  inflammation  and 
slight  conjunctival  edema  which 
subsided  after  5  hours.  The  0.5% 
solution,  instilled  on  four  successive 
days,  had  effects  similar  to  those 
produced  by  the  solvent  alone. 

Bronopol  in  saline  -  Two  drops  of  a 
solution  containing  0.5%  w/v  Bronopol 
in  normal  saline  were  applied  to  one 
eye  of  three  New  Zealand  White  rabbits 
once  daily  on  four  successive  days.  The 
other  eye  (control)  of  each  rabbit  was 
treated  with  normal  saline.  The  eyes 
were  examined  for  irritation  at  15  and 
30  minutes,  and  at  1.  2.  3.  4,  and  24 
hours  after  treatment  each  day.  One 
rabbit  developed  moderate 
inflammation  and  very  slight  edema  of 
the  conjunctiva  between  two  and  four 
hours  after  the  first  application,  but  this 
subsided  within  24  hours.  No  other 
reactions  were  observed. 

Bronopol  in  polyethylene  glycol  400  - 
One  drop  of  Bronopol  at  0  (vehicle 
control),  0.5.  2,  or  5%  in  polyethylene 
glycol  400  was  added  to  one  eye  of  12 
rabbits,  3  animals  per  test  concentration. 
The  other  eye  of  each  rabbit  was  left 
untreated  After  24  hours  the  eyes  were 
irrigated  with  300  ml  of  lukewarm 
water.  Ocular  reactions  were  assessed 
according  to  the  FDA  method  at  1,  24, 
48,  and  72  hours,  and  then  7.  14,  and 
21  days  after  treatment. Immediately 
after  treatment,  with  all  the  solutions, 
most  rabbits  exhibited  head  shaking  and 
blinking  and/or  rubbing  the  treated  eye. 
After  1  hour  all  the  animals  developed 
conjunctival  reactions  which  had 
largely  subsided  by  24  hours,  except  in 
the  most  severely  affected  cases.  One 
rabbit  treated  with  5%  Bronopol  had 
conjunctival  reactions  that  persisted  for 
72  hours.  The  lower  concentrations 
produced  less  .severe  and  less  persistent 
conjunctival  reactions,  and  none  of  the 
concentrations  elicited  reactions  in  the 
cornea  or  iris.  It  was  concluded  that 


Bronopol  in  polyethylene  glycol  400 
was  irritant  at  5%  but  not  at  2  or  0.5%, 
when  instilled  once  only  into  the  eye  of 
the  New  Zealand  White  rabbit 

Bronopol  is  also  irritant  to  the  skin.  In 
a  cumulative  irritancy  study  dilutions  of 
Bronopol  at  0  (vehicle  control),  0.1,  0.5, 
1.  2.5,  and  5%  in  petrolatum  was 
applied  daily  for  21  days  to  the  same 
site  on  the  back  of  8  men.  The  treatment 
sites  were  occluded  Readings  were 
made  daily  on  a  scale  of  0  to  4  The  skin 
irritancy  threshold  cont cntration  of 
Bronopol  was  approximately  U.5  to 
1.0%.  To  determine  if  the  subjects  had 
been  sensitized,  they  were  further 
elicited  after  a  10-day  rest  period.  Two 
subjects  reacted  at  0.5  and  1% 
Bronopol.  One  reacted  at  0.1%.  These 
men  r(K:eived  a  product  use  test 
consisting  of  applications  (without 
patching)  to  the  cubital  fossa  twice  daily 
for  7  days.  These  were  negative. 

In  a  single.  4  hour,  semi-occluded 
dermal  application  of  undiluted 
Bronopol  to  the  skin  of  six  rabbits 
produced  severe  dermal  reactions, 
including  eschar  formation,  necrosis 
and  severe  edema.  Other  adverse  dermal 
reactions  noted  were  slight  hemorrhage 
of  the  dermal  capillaries,  blanching  or 
brown  discoloration  of  the  skin, 
desquamation  and  scar  tissue.  The 
absence  of  fur  growth  was  also 
occasionally  noted  on  day  fourteen  with 
further  effects  indicative  of  corrosion.  A 
primary  irritation  index  of  6.2  was 
produced  and  evidence  of  corrosive 
effects  were  noted  fourteen  days  after 
treatment.  Undiluted  Bronopol  was 
found  to  be  a  severe  irritant/corrosive  to 
rabbit  skin. 

An  acute  rabbit  dermal  toxicity  study 
gave  a  dermal  LDso  of  >  2,000  mg/kg 
body  weight.  The  study  was  based  on 
the  EEC.  0EC;D  and  EPA/OPPTS 
guidelines.  A  single  oral  dose  of  2,000 
mg/kg  body  weight  of  the  test  material 
preparation  in  0.5%  Tylose  was  applied 
in  a  group  of  ten  rats  (five  males  and 
five  females)  to  the  clipped  epidermis 
(dorsal  and  dorsolateral  parts  of  the 
trunk)  and  covered  by  a  semi  occlusive 
dressing  for  24  hours.  No  mortality 
(xrcurred.  Signs  of  toM(it\  tiotH<i  in  the 
2.000  mg/kg  groups  (ompriscd  poor 
general  state,  dyspnea  and  apathy 
Findings  were  observed  until  including 
study  day  1   The  following  skin  effects 
were  observed  at  the  appli<  ation  site: 
white  discoloration,  erythema,  edema, 
eczematoid  skin  change,  scaling,  and 
crust  formation  Findings  were  observed 
until  termination  of  the  study.  The 
animals  did  not  gain  weight  during  the 
first  post  exposure  observation  week  but 
restarted  to  gain  weight  thereafter  No 
abnormalities  were  noted  in  the  animals 
necropsied  at  the  end  of  the  study, 
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except  in  the  skin  of  the  application  • 
site,  where  incrustation  and  full 
thickness  necrosis  (9/10  animals)  was 
observed.  Under  the  conditions  of  this 
study,  the  acute  dermal  median  lethal 
dose  (LDmi)  of  the  test  substance  was 
found  to  be  greater  than  2000  mg/kg 
body  weight  for  male  and  female 
animals 

2-bromo-2-nitro-l,3-propanediol  is 
classed  as  a  weak  skin  sensitizer  as 
indicated  in  four  Magnusson  and 
Kiigman  guinea  pig  skin  sensitization 
studies  as  summarized  below. 

Study  1  ■  The  test  method  was  the 
Magnusson  and  Kligman  guinea  pig 
maximization  test,  but  using  10  test 
animals.  4  treated  controls  and  4 
untreated  controls.  Induction  in  the  test 
animals  was  by  intradermal  injections  of 
0.03%  w/v  Bronopol  in  saline  and 
Complete  Freunds  Adjuvant  in  the 
shoulder  region  The  induction  process 
was  supplemented  7  days  later  by  1.5% 
w/v  Bronopol  in  distilled  water  applied 
under  occlusion  to  the  injection  sites 
Fourteen  days  later  the  animals  were 
challenged  on  the  shaved  flank  by 
occluded  patch  with  0.4%  w/v 
Bronopol  in  distilled  water  Twenty- 
four  hours  after  the  challenge  the  patch 
was  removed  and  the  reaction  site 
examined  24  and  48  hours  after 
removal  A  further  3  challenges  were 
made  at  either  1  or  2  week  intervals. 
The  treated  controls  were  4  guinea  pigs 
treated  the  same  as  the  test  animals 
except  that  the  test  substance  was 
omitted  from  the  intradermal  injection 
and  the  covered  patch  induction 
procedures.  .\t  each  challenge  4 
previously  untreated  animals  were 
challenged  as  per  the  test  animals  This 
group  formed  the  untreated  control.  In 
the  Magnusson  and  Kligman 
Maximization  test,  sensitization  is 
normally  assessed  after  one  challenge 
At  this  stage  in  this  test  there  was  no 
sensitization  One  animal  was  sensitized 
after  2  challenges  and  a  further  animal 
after  3  challenges  In  this  test  2/10 
animals  sensitized  after  one  challenge  is 
classified  as  a  mild  sensitizer  (Grade  II), 
but  since  3  challenges  were  necessary 
before  2/10  animals  were  sensitized,  the 
sensitization  potential  must  be  regarded 
as  less  than  mild,  hence  Bronopol  was 
found  to  be  a  weak  sensitizer  by  this 
method. 

Study  2  -  Induction  was  carried  out  as 
in  Study  1  except  that  9  guinea  pigs 
were  used;  induction  was  0.02% 
Bronopol  in  saline  and  induction 
supplementation  was  b-7  days  later 
with  5%  Bronopol  in  saline  Fourteen 
days  later  the  animals  were  challenged 
(24  hour  occluded  patch)  with  1% 
Bronopol  in  saline.  One  week  later  the 
animals  were  subjected  to  a  cross- 


reaction  challenge  with  2%  formalin. 
Further  challenges  were  made  with 
Bronopol  and  formalin  after  2  and  3 
weeks.  Any  challenge  reactions  were 
recorded  after  24  and  48  hours  2/9 
animals  showed  sensitization  reactions 
to  Bronopol  at  challenge  1   Animals 
were  not  challenged  with  Bronopol  at 
challenge  2.  No  sensitization  reactions 
were  seen  at  challenge  3  and  1/9 
animals  showed  an  equivocal  reaction  at 
challenge  4.1/9  animals  showed  an 
equivocal  reaction  to  formalin  at 
challenge  2,  but  there  was  no  evidence 
of  cross-reaction  at  challenges  3  and  4 
It  was  concluded  that  Bronopol  was  a 
weak  sensitizer  under  the  conditions  of 
this  test.  There  was  no  significant 
evidence  of  cross-reaction  to  challenge 
with  formalin 

Study  3  -  Induction  was  carried  out  as 
in  Study  1  except  that  9  guinea  pigs 
were  used;  induction  was  0.02% 
Bronopol  in  saline  and  induction 
supplementation  was  6-7  days  later 
with  2.5%  Bronopol  in  saline  Fourteen 
days  later  the  animals  were  challenged 
{24'  hour  occluded  patch)  with  0  25% 
Bronopol  in  saline;  a  second  challenge 
was  made  after  a  further  7  days  Any 
challenge  reactions  were  recorded  after 
24  and  48  hours  There  was  no  evidence 
of  sensitization  in  the  9  animals  tested 
at  either  challenge,  and  it  was 
concluded  that  Bronopol  was  not  a 
sensitizer  under  the  conditions  of  this 
test. 

Study  4  -  Induction  was  carried  out  as 
in  Study  1  except  that  induction  was 
0.02%  Myacide  BT  (a  minimum  of  98% 
Bronopol)  in  saline  and  induction 
supplementation  was  6-7  days  later 
with  2  5%  Myacide  BT  in  saline 
Fourteen  days  later  the  animals  were 
challenged  (24  hour  occluded  patch) 
with  0  25%  Myacide  BT  in  saline;  a 
second  challenge  was  made  after  a 
further  7  days.  Any  challenge  reactions 
were  recorded  after  24  and  48  hours. 
There  was  no  evidence  of  sensitization 
in  the  10  animals  tested  at  either 
challenge,  and  it  was  concluded  that 
Myacide  BT  was  not  a  sensitizer  under 
the  conditions  of  this  test  The  overall 
conclusion  was  that  Bronopol  has  a  ver>' 
low,  and  variable,  sensitization 
potential  in  the  stringent  .Magnusson 
and  Kligman  guinea  pig  maximization 
test  and  is  at  most  a  weak  sensitizer  in 
this  species  There  was  no  evidence  that 
the  animals  had  become  sensitized  to 
formalin. 

2   Genotoxicty.  Mutagenicity  studies 
including  in  vitro/in  vivo  in  mouse 
erythrocytes  (micronucleus  assay). 
chromosomal  aberration  test  in  human 
lymphocytes.  Salmonella  typhimurium 
plate  (Ames)  tests  with  and  without 
activation  were  negative.  Bronopol  did 


not  induce  mutations  in  the  in  \itro 
bacterial  mutagenicity  assay  (TX  86004) 
or  the  V79  ceil  mutation  assay  (TX 
86043),  neither  was  there  evidence  of 
activity  in  assays  for  host -mediated 
bacterial  mutagenicity  or  dominant 
lethality  conducted  in  mice  TX  "4034) 
Furthermore,  there  was  no  increase  in 
the  incidence  of  micronuclei  in 
polychromatic  erv-throcytes  of  bone 
marrow  from  male  and  female  mice,  24, 
48.  or  "2  hours  after  administration  of 
single  oral  doses  up  to  a  maximum 
tolerated  level  of  160  mg  kg  TX  86001). 
However  weak  in  vitrc  ciastogenic 
activity  was  detected  in  cultured  human 
lymphor\1es  exposed  for  24  hours  in 
the  absence  of  S-9  to  Bronopol  at  30 
^ig/ml  i'TX  86049)  Bronopol  is  normally 
self-stabihzing  at  about  pH  4  in  aqueous 
media,  but  decomposes  at  elevated 
temperature  and  more  alkaline  pH  to 
release  formaldehyde  a.<-  a  breakdown 
product.  Under  the  conditions  of  the 
human  Ivrnphocvte  chromosome  assay, 
only  about  10%  of  an  initial  30  ug'ml 
concentration  of  Bronopol  m  the  culture 
medium  (pH  6  9;  couid  be  detected  by 
analysis  after  2  hours  incubation  at  370 
C  (DT  86029),  and  a  formaldehyde 
concentration  of  4  2  ^g  m!  was  found  at 
this  time  (DT  86030);  the  calculated 
value  for  formaldehyde  released  from 
complete  breakdov^n  of  the  30  ug  ml 
concentration  of  Bronopol  is  4  5  Hg/ml. 
Formaldehyde  shows  ciastogenic 
properties  in  vitro  that  include  the 
induction  of  chromosome  aberrations  in 
human  lvmphoc\tes  Furthermore,  in  a 
lymphoc\te  assa\  conducted  in-house 
(tX  86050),  formaldehyde,  in  the 
absence  of  S-9  activation,  elicited 
chromosome  damage  that  was 
quahtativeh  and  quantitatively  similar 
to  that  seen  m  the  assay  of  Bronopol. 
These  findings,  supported  by  the 
analytical  data  indicate  that  the  m  vitro 
clastogenicity  seen  with  Bronopol  is  due 
to  its  breakdown  to  formaldehyde 
.Mthough  formaldehyde  is  a  clastogen  in 
vitro,  its  reactivity  precludes 
distribution  m  vivo,  so  it  is  inactive  in 
bone  marrow  and  germ  cells.  The 
relative  instability  of  Bronopol  like  that 
of  other  non-carcmogenic 
formaldehyde-releasing  agents,  does  not 
allow  it  tu  transport  formaldehyde  to 
these  sites.  In  contrast  the  carcinogen, 
hexamethylphosphoramide  (HMPA).  is 
more  stable  and  requires-  metabolic 
activation  to  release  formaldehyde  as  a 
result,  HMPA  is  ciastogenic  in  bone 
marrow  and  has  adverse  effects  in  germ 
cells  In  conclusion,  the  testing  of 
Bronopol  over  a  wide  range  of  genetic 
endpoints  has  revealed  only  a  single 
adverse  finding,  namely  weak  m  vitro 
clastogenicity.  and  this  result  is  dearly 
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attributable  to  the  release  of 
formaldehyde  from  Bronopol  under  the 
conditions  of  the  lymphocyte  assay.  The 
consensus  of  negative  findings  in  short- 
term  in  vitro  tests,  together  with  the 
negative  finding  in  an  in  v/vo  test  for 
chromosome  damage  and  the  absence  of 
oncogenicity  in  the  life  span  studies  in 
rats  and  mice  (see  below),  indicates  that 
Bronopol  does  not  present  a  genotoxic 
hazard. 

In  a  2-year  rat  (drinking  water) 
chronic  toxicity  and  tumorgenicity, 
Bronopol  dissolved  in  tap  water  was 
dosed  to  28  day  old  rats  in  4  groups  (45 
male  and  45  female  in  the  main  groups 
and  15  male  and  15  female  in  the 
satellite  groups)  via  the  drinking  water 
for  104  weeks  at  0  (untreated  control), 
10,  40,  and  160  mg/kg/day.  The  main 
groups  were  reserved  for  evaluation  of 
tumorigenic  potential  and  were  not  used 
for  blood  and  urine  samples  during  the 
study;  the  satellite  groups  were  used  for 
blood  and  urine  samples  during  the 
study  amd  were  not  included  in  the 
tumorigenicity  assessment.  The  results 
at  the  various  dose  levels  may  be 
summarized  as  follows: 

160  mg/kg/day 

•  Reduced  grooming  activity  during 
the  final  year  of  treatment. 

•  Significantly  increased  mortality. 

•  Reduced  weight  gain  from  week  3 
onwards  among  males  and  from  week  7 
onwards  among  females. 

•  Lower  food  intake  among  males 
from  week  13  onwards. 

•  Marked  reduction  in  water  intake 
throughout  the  dosing  period  and  an 
associated  reduction  in  urine  volume 
noted  at  weeks  25,  52,  and  103. 

•  Increase  incidence  of  progressive 
glomerulonephrosis  in  males  and 
females. 

•  At  week  52,  urine  repeatedly 
positive  for  hemoglobin  in  4/10  males 
and  1/10  females,  at  week  77  in  4/10 
males  and  3/10  females,  and  at  week 
103  in  10/10  males  and  1/10  females. 

•  Stomach  lesions  in  20  males  and  15 
females  and  the  gastric  lymph  nodes 
showed  dilation  of  the  sinusoids  in  4 
males  and  5  females. 

•  Squamous  metaplasia,  inflammation 
or  atrophic  acini  in  the  salivary  glands 
of  1 2  males  and  1 1  females. 

40  mg/kg/day 

•  Reduced  weight  gain  from  weeks  27 
to  78  among  males. 

•  Lower  food  intake  from  weeks  53  to 
78  among  males. 

•  Moderate  reduction  in  water  intake 
throughout  the  dosing  period. 

•  At  week  77,  urine  repeatedly 
positive  for  hemoglobin  in  6/10  males 
and  at  week  103  in  3/10  males. 

•  Stomach  lesion  in  1  male. 


•  Squamous  metaplasia,  inflammation 
or  atrophic  acini  in  the  salivary  glands 
of  12  males  and  2  females. 

10  mg/kg/dav 

•  Small  but  definite  reduction  in 
water  intake  throughout  the  dosing 
period. 

•  At  week  77.  urine  repeatedly 
positive  for  hemoglobin  in  2/10  males 
and  at  week  103  in  2/9  males. 

•  Stomach  lesions  in  1  male  and  1 
female. 

•  Squamous  metaplasia  and/or 
inflammation  or  atrophic  acini  in  the 
salivary  glands  of  5  males  and  1  female. 

Control 

•  At  week  52,  urine  repeatedly 
positive  for  hemoglobin  in  1/10  males 
and  0/10  females,  at  week  77  in  2/10 
males  and  0/10  females,  and  at  week 
103  in  3/10  males  and  1/10  females. 

•  Stomach  lesions  in  1  male  and  2 
females. 

•  Squamous  metaplasia  and/or 
inflammation  or  atrophic  acini  in  the 
salivary  glands  of  3  males  and  2 
females. 

The  evidence  of  toxic  effects  related 
to  the  administration  of  Bronopol  was  a 
reduction  in  food  intake,  impaired  food 
utilization  efficiency  associated  with 
reduced  bodyweight  gain,  and  increased 
mortality.  Changes  in  the  stomach  and 
gastric  lymph  nodes  were  attributed  to 
the  irritant  effect  of  Bronopol. 
Unpalatability  reduced  the  water  intake 
and  was  associated  with  a  reduced 
output  of  urine,  an  increased  incidence 
of  hemoglobinuria  and  an  exacerbation 
of  the  spontaneous  incidence  of 
progressive  glomerulonephrosis. 
Treatment  with  Bronopol  e.xacerbated  a 
spontaneous  change  in  the  salivary 
glands.  These  effects  were  dose  related 
and  apart  from  a  small  effect  on  water 
intake  that  was  related  to  palatability, 
there  was  no  evidence  of  toxicity  at  10 
mg/kg/day.  There  was  no  evidence  to 
suggest  that  the  administration  of 
Bronopol  affected  the  tumor  incidence. 
In  summary,  the  study  gave  a  systemic 
no  observed  adverse  effect  level 
(NOAEL)  of  10  mg/kg/day.  a  lowest 
effect  level  (LEL)  of  40  mg/kg/day  and 
found  2-bromo-2-nitro-l ,3-propanediol 
(Bronopol)  to  be  not  carcinogenic. 

3.  Reproductive  and  developmental 
toxicity.  In  a  two-generation 
reproduction  study  in  rats  Bronopol  was 
administered  to  rats  in  the  drinking 
water  at  concentrations  of  25.  70,  or  200 
mg/kg/day.  Thirteen  males  and  26 
females  were  treated  for  a  minimum  of 
80  days  prior  to  mating.  They  were 
mated  on  two  separate  occasions  to 
produce  the  Fla  and  Fib  litters. 
Weanlings  from  the  Fib  litters  were 
randomly  selected  (13  males  and  26 
females)  to  become  parents  of  the  next 


generation.  The  Fl  parents  were  treated 
for  a  minimum  of  87  days  prior  to 
mating,  and  were  mated  on  two  separate 
occasions  to  produce  the  F2a  and  F2b 
litters.  In  the  FO  generation,  one  female 
from  each  of  the  control  and  low-dose 
groups,  and  one  male  and  five  females 
from  the  high-dose  group  died  or  were 
sacrificed  in  extremis  during  the  study; 
in  the  Fl  generation,  one  female  from 
each  of  the  low-,  mid-  and  high-dose 
groups  died  before  the  end  of  the  study. 
There  were  no  treatment-related  aspects, 
so  these  deaths  wero  cnnsidered  to  have 
been  incidental  to  Bnniiipol.  Food 
consumption  for  the  high-dose  group 
was  consistently  lower  than  controls  for 
the  FO  males,  for  FO  females  during  the 
initial  two  weeks  of  treatment  and  the 
lactation  periods  for  both  mates,  and  for 
Fl  females  during  the  lactation  period 
of  the  F2a  mate.  Water  consumption 
was  reduced  in  all  treated  groups,  in  a 
dose-related  manner,  throughout  most 
of  the  study;  this  contributed  to  the 
lower  achieved  dosages  of  Bronopol  that 
animals  received,  namely  22.55,  55.2,  or 
147  mg/kg.  The  female  fertility  index  for 
the  high-dose  group  was  slightly  lower 
than  control  at  the  Fl  mate  only.  Mean 
body  weights  of  the  offspring  of  the  FO 
and  Fl  high-dose  parents  (Fla  and  Fib, 
and  F2a  and  F2b,  respectively)  were 
lower  than  the  control  throughout  the 
lactation  periods.  Mean  body  weights  of 
the  Fib  pups  from  the  low-  and  mid- 
dose  groups  were  slightly  lower  than 
control  on  day  21  of  the  lactation 
period.  There  were  no  other  test  article- 
related  macroscopic  or  microscopic 
changes.  There  was  a  dose-related 
increase  in  the  kidney  weights  of  treated 
FO  females,  though  the  difference 
between  the  low  dose  group  and 
controls  was  minimal.  In  the  high-dose 
group  animals  there  was  a  decrease  in 
the  absolute  weights  of  the  livers,  and 
possibly  also  the  hearts,  of  Fl  males, 
and  in  the  absolute  liver  weights  of  F2b 
males  and  females:  these  females  also 
had  lower  absolute  kidney  weights.  In 
conclusion,  ingestion  of  Bronopol 
elicited  signs  of  toxicity  at  all  dosages, 
though  the  only  reproductive  or  litter 
parameter  affected  at  the  25  and  70  mg/ 
kg/day  dosages  was  body  weight  of  Fib 
pups  at  weaning,  where  a  minimal 
decrease  was  seen. 

An  early  rat  dermal  developmental 
toxicity  study  gave  a  maternal  NOAEL 
>  40  mg/kg/day  (HDT)  considering  2- 
bromo-2-nitro-l,3-propanediol  as  a 
severe  dermal  irritant  in  rats.  Further 
development  toxicity  studies  have  been 
carried  out  for  both  the  rat  and  the 
rabbit.  In  the  rat  study  three  groups  of 
24  timed-mated  female  rats  were  dosed 
once  daily,  orally  by  gavage,  with 
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solutions  of  Bronopol  at  dose  levels  of 
10.  28.  or  80  mg/kg/day  from  days  6  to 
15  of  pretjnancv.  inclusive  A  similar 
group  uf  females  were  dosed  with  the 
vehicle  (purified  water  acidified  to  pH 
4)  by  the  same  route  and  over  the  same 
period,  and  served  as  controls  Maternal 
clinical  signs,  bodyweights  and  fond 
consumption  were  recorded.  On  day  20 
of  pregnancy,  the  females  were  killed 
and  a  necropsy  was  performed 
Numbers  of  corpora  lutea  and  li\'e  and 
dead  implantations  were  recorded.  Live 
fetuses  were  weighed,  sexed  and 
examined  for  external  and  visceral 
abnormalities.  Two  thirds  of  the  fetuses 
were  also  examined  for  skeletal 
abnormalities  There  was  evidence  of 
maternal  toxicity  following  oral  gavage 
administration  of  Bronopol  at  80  mg/kg/ 
day.  characterized  by  retarded 
bodvweight  gain  over  davs  6  to  7  of 
pregnancy.  There  was  no  evidence  of 
maternal  toxicity  at  either  10  or  28  mg/ 
kg/day  There  was  no  evidence  of 
developmental  toxicity  at  any  of  the 
dose  levels  investigated  There  ma\'  be 
an  association  of  treatment  at  80  mg/kg/ 
day  with  advanced  ossification  of  sacral 
arches  and  at  28  and  80  mg/kg/dav  with 
advanced  ossification  of  the  forelinib 
phalanges  However,  neither  of  these 
findings  in  these  groups  was  unusually 
advanced  when  compared  to  historical 
background  data. 

In  a  second  study  using  rabbit  groups 
of  18,  19,  or  20  timed-mated  female 
animals  were  dosed  daily  between  7  and 
19  days  of  pregnancy,  inclusive,  by  the 
oral  route  with  aqueous  solutions  of 
Bronopol  at  dose  levels  of  0  (control).  5. 
20,  40.  and  80  mg/kg/day.  Day  0  of 
pregnancy  was  the  day  of  mating.  80 
mg/kg/day  was  selected  as  a  level  which 
should  elicit  maternal  effects.  However, 
in  the  event  that  the  effects  mav  have 
been  too  severe.  40  mg/kg/day  was 
selected  as  the  next  highest  level  known 
to  be  tolerated  by  the  pregnant  rabbit 
The  lower  dose  level  of  5  mg/kg/day 
and  the  intermediate  dose  level  of  20 
mg/kg/dav  were  expected  to  be  'no 
effect'  levels  Maternal  clinical 
condition,  bodyweight,  and  food 
consumption  were  recorded.  The 
females  were  killed  on  day  28  of 
pregnancy  and  a  necropsy  was 
performed.  They  were  weighed,  sexed 
and  examined  for  external,  visceral,  and 
skeletal  abnormalities  At  80  mg/kg/day. 
Bronopol  elicited  severe  maternal 
toxicity  at  the  onset  of  dosing  The 
animals  recovered  after  dosing  ceased, 
but  the  outcome  of  pregnancy  was 
affected  There  was  embryotoxicity 
(  haracterized  bv  growth  retardation  and 
a  slightly  higher  than  expected 
incidence  of  fetal  abnormalities  This 


embrv'otoxicity  was  considered  likely  to 
be  related  to  the  maternal  toxicit\'.  At  40 
mg/kg/day.  which  was  considered  to  be 
the  highest  level  likely  to  be  tolerated  by 
the  pregnant  rabbit  without  eliciting 
severe  maternal  toxicity,  there  was  no 
evidence  of  adverse  effects  of  treatment 
on  the  pregnant  rabbit  or  developing 
embryos  This  dose  level  was  therefore 
considered  to  be  the  "no  effect'  level  of 
Bronopol  with  regard  to  developmental 
toxicity. 

4.  Subchronic  toxicity.  A  13-week  rat 
gavage  study  showed  a  NOAEL  of  20 
mg/kg/day  and  a  lowest  observed 
adverse  effect  level  (LO.\EL)  of  80  mg/ 
kg/day.  Bronopol  as  a  solution  in 
distilled  water  was  dosed  to  CD  rats  (4 
groups  of  20  males  and  20  females)  by 
oral  gavage  once  per  day,  seven  days  per 
week  for  13  weeks  at  0  (untreated 
control).  20.  80.  and  160  mg/kg/day. 
Reaction  to  treatment  was  as  follows: 

160  mg/kg/day  -  Severe  respiraton,' 
distress  and  abdominal  distension; 
reduced  bod\\veighl  gain  and  food 
consumption;  death  of  22  males  and  14 
females  {includes  4  male  and  3  female 
rats  which  replaced  rats  dying  after  one 
dose);  all  survn  ing  rats  were  killed  on 
day  9;  autopsy  showed  gaseous  and 
fluid  distension  of  the  gastro-intestinal 
tract  in  the  maiority  of  decedents: 
ulceration,  epithelial  hyperplasia  and 
hyperkeratosis  or  congested  vessels  in 
the  stomachs  of  2  males  and  4  females. 

80  mg/kg/day  -  Severe  respiratory 
distress  and  abdominal  distension,  the 
latter  sign  confined  to  6  males  and  6 
females  which  subsequently  died.  At 
week  6,  only  4  males  and  2  females 
showed  slight  respiratorv  difficulty. 
Seven  males  and  9  females  died  with 
autopsy  showing  gaseous  and  fluid 
distension  of  the  gastro-intestinal  tract: 
reduced  bod\weight  gain  and  food 
consumption  for  the  first  week  of 
treatment  only:  renal  changes  in  2 
males, 

20  mg 'kg/day  -  In  one  male, 
respiratory  distress,  which  subsequently 
regressed;  renal  changes  in  2  males, 

A  13-week  dog  gavage  study  showed 
a  NOAEL  of  8  mg/kg/day  andLOAEL  of 
20  mg/kg/day,  Bronopol  dissolved  in 
water  was  dosed  to  Beagle  dogs  (4 
groups  of  3  males  and  3  females)  by  oral 
gavage  once  per  day,  seven  days  per 
week  for  3  months  (13  weeks)  at  0 
(untreated  control),  4,  8,  and  20  mg/kg/ 
day.  One  pair  of  dogs  was  dosed  at 
levels  of  20-  40  mg/kg/day,  over  a 
period  of  2  weeks  in  order  to  determine 
the  vomiting  threshold  of  Bronopol. 
This  was  found  to  be  at  a  dosage  of 
approximately  20  mg/kg/day  During  the 
study  \omiting  occurred  withm  30 
minutes  of  dosing  and  no  other  clinical 
signs  were  obser\ed  Macroscopic  post 


mortem  examination  revealed  no 
abnormalities.  In  the  main  study  there 
were  no  deaths.  Vomiting,  mainly  at  20 
mg/kg/day,  within  0.5  hour  of  dosing 
was  observed  with  occasional  passage  of 
liquid  feces  and  red-stained  mucus  in 
isolated  animals,  both  dosed  and 
control.  There  were  no  adverse  effects 
on  food  or  water  consumption,  or  on 
bodyweight.  There  were  no 
abnormalities  of  the  eye:  no 
macroscopic  post  mortem  abnormalities: 
or  morphological  changes  or  variations 
from  normal  in  histological  tissue 
examination  which  could  be  related  to 
dosage  of  the  test  compound.  After 
dosing  for  6  weeks,  one  animal 
receiving  8  mg/kg/day  had  a  serum 
alkaline  phosphatase  value 
approximating  to  the  upper  limit  of 
normality  of  35  King  Armstrong  units; 
after  12  weeks,  however,  the  value  was 
well  within  normal  limits.  After  dosing 
for  1 2  weeks  the  group  mean  total  white 
cell  count,  although  within  normal 
limits,  was  significantly  lower  in  dogs 
receiving  8  and  20  mg/kg/day  than  in 
the  controls.  One  animal  receiving  4 
mg/kg/day  had  a  serum  glutamic- 
pyruvic  transaminase  value  after  12 
weeks  which  exceeded  the  upper  limit 
of  normality  of  50  mU/ml.  Apart  from 
the  liver  of  one  dog  receiving  20  mg/kg/ 
day  which  was  heavier  than  would 
normally  be  expected,  all  organ  weights 
were  within  normal  limits  However, 
when  expressed  as  a  percentage  of 
body'weight  the  mean  liver  and  spleen 
weights  for  dogs  receiving  20  mg/kg/day 
were  significantly  heavier  than  the 
control  values. 

5.  Chronic  toxicity.  A  2-year  toxicity/ 
carcinogenicity  Bronopol  study 
(administration  via  drinking  water)  in 
rats  showed  a  NOAEL  of  ^  7  mg/kg/day 
and  a  LEL  of  <  32  rag/kg/day.  For  more 
detail  see  the  carcinogenicity  summary 
in  Unit  B.2. 

In  a  study  on  potential  local  and 
tumorigenic  effects  from  repeated 
dermal  application  to  mice  Bronopol 
dissolved  in  90%  acetone/water  was 
applied  to  the  shaved  dorsum  of  3 
groups  of  mice  (52  male  and  52  female 
per  group)  at  0  (vehicle  control),  0.2%, 
and  0.5%.  Application  was  at  the  rate  of 
0.3  ml  per  mouse  on  three  days 
(Monday.  Wednesday,  and  Friday)  in 
each  week  for  80  weeks.  The  results  are 
sununarized  as  follows: 

•  Among  some  mice  treated  with 
0.5%  Bronopol,  there  was  minimal  hair 
loss  at  the  peripherv'  of  the  shaved  area 
during  the  first  three  weeks  of 
treatment. 

•  A  marginally  inferior  survival  rate 
was  recorded  among  male  mice, 
although  the  prime  cause  of  death 
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among  decedents  showed  no  relation  to 
treatment. 

•  Between  weeks  26  and  52,  an 
inferior  bodyweight  gain  was  recorded 
among  male  mice  treated  with  0-5% 
Bronopol,  although  bodyweight  gain 
over  the  80  week  treatment  period  was 
comparable  with  that  of  the  controls. 
Bodyweight  gain  among  other  treated 
mice  was  not  disturbed  by  treatment. 

•  Food  intake  and  efficiency  of  food 
utilization  showed  no  disturbance  by 
treatment. 

•  Macroscopic  examination  of 
decedents  and  mice  killed  after  80 
weeks  of  treatment,  revealed  pathology 
which  was  common  to  some  animals 
from  control  and  treated  groups. 

•  Microscopic  examination  of 
decedents  and  mice  killed  at 
termination  revealed  changes  consistent 
with  the  age  and  strain  of  mouse 
employed. 

•  Treatment  with  Bronopol  did  not 
alter  the  spontaneous  tumor  profile  of 
the  mice. 

6.  Animal  metabolism.  Rat  and  dogs 
were  used  in  a  metabolic  study  with 
both  oral  and  cutaneous  dosing  as 
follows;  Oral  Dosing  in  Rats  was  by 
stomach  tube  with  aqueous  solutions  of 
[14Cl-Bronopol  (1  mg/kg).  Oral  Dosing 
Dogs  -  Beagle  dogs  were  dosed  with 
(14Cl-Bronopol  (2  mg)  mixed  with 
unlabelled  Bronopol  (6-8  mg)  as  an 
aqueous  solution  in  gelatin  capsules. 
Cutaneous  Dosing  Rats  and  Rabbits  - 
Initially  solutions  of  [14C|-Bronopol  (4 
mg/kg)  in  water,  acetone  and  acetone/ 
water  (9:1,  v/v)  were  applied  to  the 
clipped  backs  of  rats  to  determine  the 
influence  of  the  vehicle  on 
percutaneous  absorption.  Acetone  was 
determined  to  be  the  preferred 
application  vehicle.  In  the  main  tests  an 
acetone  solution  of  (l4C|-Bronopol  (4.8 
mg/ral)  was  applied  to  shaved/depilated 
areas  of  the  backs  of  rats  and  rabbits  at 
the  rates  of  0.05  ml  per  rat  and  0.2-0.4 
ml  per  rabbit,  the  treated  areas  being 
occluded  with  secured  polythene.  After 
an  oral  dose  of  [14C]-Bronopol  (1  mg/kg) 
to  rats  or  dogs,  the  radioactivity  was 
completely  absorbed,  evenly  distributed 
and  rapidly  excreted.  Excretion  was 
almost  complete  in  24  hours.  During  5 
days,  rats  excreted  83.3%  in  the  urine. 
5.8%  in  the  feces  (via  the  bile)  and  8  4% 
in  the  expired  air;  1.6%  was  still 
retained  probably  by  incorporation  into 
pathways  of  intermediary  metabolism  of 
(14C1 -glycerol  produced  by 
biotransformation  of  [14Cl-Bronopol. 
During  5  days,  dogs  excreted  81.8%  in 
the  urine  and  3.1%  in  the  feces.  After 
an  oral  dose  of  |l4Cj-Bronopol  (1  mg/ 
kg),  peak  blood  levels  of  radioactivity 
were  reached  in  rats  and  dogs  within  2 
hours,  and  decliiifl  with  in  initi.i!  half 


lile  01  4  r  1  hour.  After  an  oral  dose  of 
114Cl-Bronopol  (1  mg/kg)  to  the  rat  and 
the  dog,  Bronopol  and  its  metabolites 
were  evenly  distributed.  Only  in  tissues 
concerned  with  excretion  did  levels  of 
radioactivity  exceed  those  in  the  blood. 
When  applied  to  the  skin  of  rats,  [14C]- 
Bronopol  was  absorbed  to  a  greater 
extent  from  an  acetone  solvent  vehicle 
than  from  water;acetone  (1;9,  v/v)  or 
water  alone.  In  rats,  at  least  7  and  15% 
of  an  applied  dose  was  percutaneously 
absorbed  during  24  and  96  hours 
respectively.  In  rabbits,  at  least  9%  of  an 
applied  dose  was  percutaneously 
absorbed  during  24  hours.  Pretreatment 
of  rabbit  skin  with  a  depilatory 
enhanced  absorption. 
Microhistoautoradiographs  of  rabbit 
skin  showed  that  [14C]-Bronopol  was 
mainly  localized  on  the  epidermis 
around  the  hair  follicles.  The  limited 
percutaneous  absorption  of  Bronopol 
may  occur  through  the  hair  follicles. 
Five  metabolites,  which  were  more 
polar  than  Bronopol,  were  detected  in 
the  urine  of  rats  and  dogs  given  an  oral 
dose  of  (14Cl-Bronopol.  One  metabolite, 
shown  by  comparison  of  infra-red  and 
mass  spectra  with  synthetic  material  to 
be  2-nitropropane-l,3-diol,  accounted 
for  more  than  40%  of  the  administered 
dose.  Unchanged  Bronopol,  which  is 
unstable  in  plasma,  was  not  detected.  A 
similar  pattern  of  urinary  metabolites  of 
ll4Cl-Bronopol  was  found  after 
cutaneous  application  as  after  oral 
administration  of  the  compound. 
Further  metabolic  studies  were 
carried  out  in  male  and  female  rats 
following  single  oral  doses  of  [14C|- 
Bronopol  at  10  and  50  mg/kg  and 
repeated  dosing  at  10  mg/kg/day  with 
Bronopol  for  14  days  followed  by  a 
single  oral  dose.  10  mg/kg  of  (14C1- 
Bronopol.  The  compound  was  well 
absorbed  and  rapidly  excreted  mainly 
via  urine.  Radioactivity  found  in  the 
carcass  and  tissues  at  168  hours  after 
dosing  accounted  for  less  than  3%  of 
dose.  There  were  no  major  consistent 
differences  between  male  and  female 
rats.  Bronopol  was  highly  metabolized 
and  intact  compound  was  not  detected 
in  the  urine.  The  urinary  metabolite 
chromatographic  patterns  contained 
numerous  polar  metabolites  and  similar 
patterns  were  found  for  each  group.  The 
major  metabolite  observed  was 
equivalent  to  desbromo-bronopol  (2- 
nitro-propane-1.3-diol).  Extensive 
metabolism  led  to  radiolabeled  one- 
carbon  units  excreted  as  carbon  dioxide 
in  expired  air. 

7.  Metabolite  toxicology.  As 
dft''rinm>'(i  in  the  animal  metabolism 
stu  ii"'.  Ill  '  lilt  H  H  [Miriierous  polar 
nil!  it"  ii'i'^  wi-ri'  iiicutifiiHi  III  unne 
fririii  frit  ami  i{ni>^   riK.hantjfii  2-bromo- 


II  >  hemical  may 
Mils  that  is  similar 


2-nitro-l  ,3-propanediol  was  not 
detected.  The  major  peak  in  most 
samples  corresponded  to 
desbromobronopol  (debrominated 
bronopol),  i.e.  2-nitropropane-l,  3-diol 
This  metabonte  is  not  considered  of 
toxicological  concern. 

8.  Endocrine  disruption.  No  specific 
tests  have  been  conducted  with  2- 
bromo-2-nitro-l,3-propanediol  to 
determint'  wfi(l!n- 
have  an  ffl--'  ;  m  (i 
to  an  effect  produced  by  a  naturally 
occurring  estrogen  or  other  endocrine 
effects.  However,  there  were  no 
significant  findings  in  other  relevant 
toxicity  tests,  i.e.,  teratology  and  multi- 
generation  reproduction  studies,  which 
would  suggest  that  2-bromo-2-nitro-l,3- 
propanediol  produces  effects 
characteristic  of  the  disruption  of 
endocrine  functions. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  The 
proposed  use  of  2-bromo-2-nitro-l,  3- 
propanediol  as  a  preservative  in  end-use 
pesticide  formulations  applied  to 
growing  crops,  raw  agricultural 
commodities  after  harvest,  and  animals 
is  not  expected  to  result  in  any 
significant  additional,  dietary  exposure, 
due  to  the  low  concentration  of  2- 
bromo-2-nitro-l.  3-propanediol 
employed  in  the  formulation  and  the 
extremely  low  probability  of  significant 
contact  by  the  general  puhlir  following 
treatment. 

2-bromo-2-nitro-l.  ^propanediol  has 
FDA  approval  for  indirect  food  contact 
use  as  a  preservative  in  adhesives  that 
are  components  of  food  packaging  or 
storage  materials  (21  CFR  175.105);  as  a 
slimicide  for  use  in  pulp  and 
papermaking  at  a  maximum  level  of  0.6 
lb/ton  of  dry  weight  fiber  (21  CFR 
176.300);  and  paper  components  in 
contact  with  aqueous  and  fatty  foods  at 
a  level  not  to  exceed  0.01%  by  weight 
of  those  components  (21  CFR  176.170). 
These  uses  are  not  expected  to  result  in 
quantifiable  residues  of  2-bromo-2-nitro- 
1,  3-propanediol  in  the  diet.  Uses  as  a 
preservative  in  concentrates  of 
agricultural  pesticide  pruiut  ts  also  is 
not  expected  to  be  a  suun.e  uf 
quantifiable  residues  in  food. 

There  are  no  acute  or  chronic 
toxicological  concerns  associated  with 
the  proposed  use  of  2  bromo  2-nitro-l,3- 
propanediol  as  an  inert  ingredient  in 
concentrates  of  agricultural  pesticide 
product.s  An  acute  dunarv  risk 
assessment,  therefore,  is  not  required. 
Chronic  exposure  to  2-brorao-2- 
nitropropaiu'-l    V>iiol  through  food  is 
esseiitialK  itisigmfu  .mt 

ii.  [Innking  iMit'  r  (  i.ntdiniiidtion  of 
drinking  water  v\i;ulil  nut  be  expected  to 
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occur  under  the  proposed  use 
conditions  of  2-bromo-2-nitro-l,  3- 
propanediol  as  a  preservative  at  very 
l(jw  concentrations  in  pesticide 
products  intended  for  applications, 
prinripallv  to  growing  crops,  raw 
agrif  ulturai  i nmmoditiHs  after  harvest. 
and  animals;  as  either  a  direct  pour-on 
application  or  as  a  spray  Neither 
method  of  application  is  expected  to 
contaminate  water  supplies  intended  for 
human  (  ()nsum|)tion   Br{jnopol  is  not 
applied  to  w  ater  and  is  not  used  for  the 
disinfection  oi  human  or  animal 
drinking  water 

2.  Non-dietar\'  exposure.  2-bromo-2- 
nitro-1,  3-propanediol  is  used  as  an 
industrial  biocide  for  the  prevention  of 
biofouling  in  areas  such  as  recirculating 
water  in  cooling  towers  and  evaporative 
condensers,  air  conditioners,  air 
washers  and  humidifier  systems,  oil.  gas 
and  industrial  process  water,  metal 
working  fluids  and  paper  mill  pulp  and 
process  water;  and  for  the  preser\  ation 
of  surfactants,  adhesives,  starch, 
pigment  and  extender  slurries,  paints, 
latex  and  antifoam  emulsions,  absorbent 
clays,  water  based  printing  inks  and 
print  solutions,  water  based  pesticides 
and  chemical  toilet  solutions.  The 
margins  of  exposure  (MOEs)  calculated 
for  direct  applicators  occupationally 
exposed  by  either  the  dermal  or 
inhalation  route,  based  on  worst-case 
estimates,  revealed  there  is  no  level  for 
concern.  Estimated  exposures  to 
professional  painters  using  paint 
preserved  with  2-bromo-2-nitro-l,  3- 
propanediol  were  used  as  the  worst-case 
for  estimating  secondary  occupational 
exposure  risk.  MOEs  were  not  exceeded 
and  EPA  has  concluded  that  risk 
associated  with  secondary  exposure  are 
not  of  concern. 

2-bromo-2-nitro-l,  3-propanediol  is 
also  used  in  the  preservation  of 
consumer,  household  and  institutional 
products.  Based  on  the  worst-case 
estimate  for  professional  painters 
chronically  exposed  to  2-bromo-2-nitro- 
1,  3-propanediol.  EPA  has  concluded 
that  risk  associated  with  these  uses  are 
not  of  concern 

2-bromo-2-nitro-l.  .^propanediol  also 
is  used  to  preserve  pharmaieuticals, 
cosmetics,  and  toiletries,  which  are 
regulated  by  FDA.  The  Cosmetic, 
Toiletries  and  Fragrance  Association's 
(CTFA's)  Cosmetic  Ingredient  Review 
(1980)  states  that  2-brorao-2-nitro-1.3- 
propanediol  is  safe  as  a  cosmetic 
ingredient  at  concentrations  up  to  0.1% 
except  where  there  i^  a  risk  of 
nitrosamine  or  nitrosamide  formation. 
Similarly.  2-bromo-2-nitro-l ,3- 
propanediol  is  listed  in  Annex  VI  of  the 
EC  Cosmetics  directive  as  an  approved 
preservative  for  use  up  to  0.1%  except 


where  there  is  a  risk  of  nitrosamine 
formation. 

Based  on  toxicity  data,  an  aggregate 
risk  or  likelihood  of  the  oc:currence  of 
an  adverse  health  effect  resulting  from 
all  routes  of  exposure  to  2-bromo-2- 
nitro-l.  3-propanediol  is  not  expected. 

D.  Cumulative  Effects 

There  is  no  reliable  information  that 
would  indicate  or  suggest  that  2-bromo- 
i;-nitro-l.  3-propanediol  has  any  toxic 
effects  on  mammals  that  would  be 
cumulative  with  those  of  any  other 
chemical. 

E.  Safety  Determination 

1.  U.S.  population.  The  reference  dose 
(RfD)  for  2-bromo-2-nitro-l.  3- 
propanediol  based  on  the  2-year  chronic 
study  (drinking  water)  in  rats  with  a 
NOAEL  of  10  mg/kg/day  and  using  an 
uncertainty  factor  of  100  is  calculated  to 
be  0.1  mg/kg  of  body  w-eight  (bwt)/day. 
The  estimated  worst-case  theoretical 
maximum  residue  contribution  (TMRC) 
resulting  from  this  action  will  be 
0,000024  mg/kg/bwt/day  for  the  overall 
U.S.  population  and  represents  0.024 
percent  of  the  RfD  Based  upon  this 
information  and  review  of  its  use,  EPA 
has  found  that,  when  used  in 
accordance  with  good  agricultural 
practice,  this  ingredient  is  useful  and  a 
tolerance  is  not  necessary  to  protect  the 
public  health. 

2.  Infants  and  children.  Nothing  in 
the  available  literature  would  suggest 
that  infants  and  children  are  more 
sensitive  to  the  effects  of  2-bromo-2- 
nitro-1.  3-propanediol  than  adults. 
Exposure  of  infants  to  2-bromo-2-nitro- 
1.  3-propanediol  resulting  from  its 
proposed  use  as  an  inert  ingredient  in 
certain  pesticide  formulations  is 
expected  to  be  negligible  and  will  not 
put  infants  and  children  at  increased 
risk. 

F.  International  Tolerances 

BASF  Corporation  is  not  aware  of  the 
existence  of  any  international  tolerances 
for  2-bromo-2-nifro-l,  3-propanediol. 

IFR  Dor   02-.^24nn  Filed  12-23-02;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comn>ent  Request 

agency:  Board  ofjGovernors  of  the 

Federal  Reserve  Svstem 
SUMMARY:  Backgniund.  On  June  15, 
1984.  the  (Iffice  of  Management  and 
Budget  iOMB)  delegated  to  the  Board  of 
Governors  of  the  Federal  Reserve 


System  (Board)  its  approval  authority 
under  the  Paperwork  Reduction  Act,  as 
per  5  CFR  1320.16.  to  approve  of  and 
assign  OMB  control  numbers  to 
collection  of  information  requests  and 
requirements  conducted  or  sponsored 
by  the  Board  under  conditions  set  forth 
in  5  CFR  1320  Appendix  A.l.  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-rs  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1 ,  1 995 .  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Request  for  Oomment  on  !nt(irmation 
Collection  Proposal. 

The  following  information  collection, 
which  is  being  handled  under  this 
delegated  authority,  has  received  initial 
Board  approval  and  is  hereby  published 
for  comment.  At  the  end  of  the  comment 
period,  the  proposed  information 
collection,  along  with  an  analysis  of 
comments  and  recommendations 
received,  will  be  submitted  to  the  Board 
for  final  approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
information  has  practical  utility; 

b.  the  accuracy  of  the  Federal 
Reserve's  estimate  ofthe  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and 

d.  ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  must  be  submitted  on 
or  before  February'  24.  2003. 
ADDRESSES:  Comments  may  be  mailed  to 
Ms.  Jennifer  J.  Johnson.  Secretary',  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W..  Washington.  DC  20551. 
However,  because  paper  mail  in  the 
Washington  area  and  at  the  Board  of 
Governors  is  subject  to  delay,  please 
consider  submitting  your  comments  by 
e-mail  to 
regs.comments@federalreserve.gov,  or 
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taxing  them  tu  the  Utlice  ol  the 
Secretary  at  202-452-3819  or  202-452- 
3102.  Comments  addressed  to  Ms. 
Johnson  may  also  be  delivered  to  the 
Board's  mail  facility  in  the  West 
Courtyard  between  8:45  a.m.  and  5:15 
p.m..  located  on  21st  Street  between 
Constitution  Avenue  and  C  Street.  N.W. 
Members  of  the  public  may  inspect 
comments  in  Room  MP-500  between 
9:00  a.m.  and  5:00  p.m.  on  weekdays 
pursuant  to  261.12.  except  as  provided 
in  261.14.  of  the  Board's  Rules 
Regarding  Availability  of  Information. 
12  CFR  261.12  and  261.14. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Joseph  Lackey.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  10235. 
VVishmi^ton    n('  2r)Sni 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1).  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below.  Cindy  Ayouch. 
Federal  Reserve  Board  Clearance  Officer 
(202-452-3829).  Division  of  Research 
and  Statistics.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  Teleconmiunications  Device 
for  the  Deaf  (TDD)  users  may  contact 
(202-263-4869).  Board  of  Governors  of 
the  Federal  Reserve  System. 
Washington.  DC  20551. 

SUPPLEMENTARY  INFORMATION: 
Pr()p»)sai.s  to  approve  uniliT  OMB 
del»«»;ated  authority  the  exten.sion  for 
ttiree  vean..  with  rj'vision.  iif  the 
tullowing  repcirts 

1.  Report  title:  The  Weekly  Report  of 
Eurodollar  Liabilities  Held  by  Selected 
U.S.  Addressees  at  Foreign  Offices  of 
U.S.  Banks. 

Agency  form  number:  FR  2050. 

OS4B  control  number:  7100-0068. 

Frequency:  Weekly. 

Reporters:  Foreign  branches  and 
banking  subsidiaries  of  U.S.  depository 
institutions. 

Annual  reporting  hours:  1.872  burden 
hours. 

Estimated  average  hours  per  response: 
1.0  hour. 

Number  of  respondents:  36. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.§§248(a)(2),  353  et  seq.,  461,  602. 
and  625).  Individual  respondents  data 
are  confidential  under  section  (b)(4)  of 
the  Freedom  of  Information  Act  (5 
U.S.C.  552(b)(4)). 


Abstract:  The  report  collects  data  on 
Eurodollar  deposits  payable  to  nonbank 
U.S.  addressees  from  foreign  branches 
and  subsidiaries  of  U.S.  commercial 
banks  and  Edge  and  agreement 
corporations.  The  data  are  used  for  the 
construction  of  the  Eurodollar 
component  of  the  monetary  aggregates 
and  for  analysis  of  banks'  liability 
management  practices. 

Current  Actions:  The  Ft^Jfral  Reserve 
proposes  that  the  reporting  cutoff  be 
raised  from  a  weekly  average  of  $50(i 
million  to  $550  miliinn  in  Fumrlnll.n 
liabilities. 

2.  Report  title:  The  Quarterly  Report 
of  Assets  and  Liabilities  of  Large 
Foreign  Offices  of  U.S.  Banks. 

Agency  form  number:  FR  2502q. 

OMB  control  number:  7100-0079. 

Frequency:  Quarterly. 

Reporters:  Large  foreign  branches  and 
banking  subsidiaries  of  U.S.  depository 
institutions. 

Annua/  reporting  hours:  32.662  hours. 

Estimated  average  hours  per  response: 
3.5  hours. 

Number  of  respondents:  2.333. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  required  (12 
U.S.C.§§248(a){2).  353  et  seq.,  461.  602. 
and  625)  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(4)). 

Abstract:  The  report  collects  gross 
assets  and  liability  positions  from 
foreign  branches  and  subsidiaries  of 
U.S.  commercial  banks  and  Edge  and 
agreement  corporations  vis-a-vis 
individual  countries.  A  separate 
schedule  collects  information  on 
Eurodollar  liabilities  payable  to  certain 
U.S.  addressees. 

Current  Actions:  The  Federal  Reserve 
proposes  to  revise  the  country  list  in  the 
body  of  the  reporting  form  to  conform 
to  the  Department  of  State's  official 
country  list.  Claims  and  liabilities  that 
are  not  allocated  by  country  of  customer 
would  be  further  broken  out  into  that 
portion  that  is  attributable  to  the  fair 
value  of  derivatives  contracts.  Claims  on 
and  liabilities  to  other  non-U. S.  offices 
of  the  parent  bank  would  be  further 
broken  out  into  that  portion  that  is 
attributable  to  unallocated  claims  and 
liabilities.  In  addition,  the  instructions 
would  be  clarified  with  respect  to  the 
year-«nd  panel  review  process  and  the 
definition  of  unallocated  claims. 
Finally,  the  single  data  item  collected 
on  Schedule  A  would  be  reported  as  a 
seven— day  average  (one  number)  instead 
of  daily  (five  numbers) 
Proposal  to  approve  under  OMB 
delegated  aulhorit\  the  revi.sion. 
without  exten.sum.  of  the  following 
reports: 


Report  title:  Financial  Statements  for 
Bank  Holding  Companies 

Agency  form  numbers:  FR  Y-9C,  FR 
Y-9LP,  FR  Y-9SP.  FR  Y-9CS.  and  FR 
Y-9ES 

OMB  contrui  Jtumbt^r.  71UO-0128. 

Frequency:  Quarterly,  semiannually, 

and  annually 

Reporters  Bank  holding  companies 

(BHCsl 

Annual  rr[n)rtin^  hours   .14M.H0U 

Estimated  average  hours  per  response: 
FR  Y-yC:  J4.45  hours.  FR  Y-9LP   4.85 
hours.  FR  Y-9.SP  4  14  hours.  FR  Y-9CS: 
<ii  minutes   VK  V-4KS    U)  minutes 

\uiubfr  uf  respondents:  FR  Y-9C: 
1.9.59,  FR  Y-9LP:  2,320,  FR  Y-9SP: 
3,!S41.  FR  Y-9CS:  600;  FR  Y-9ES:  100. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandator>'  (12 
U.S.C.  1844(c))   Confidential  treatment 
is  not  routinely  given  to  the  data  m 
these  reports.  However,  confidential 
treatment  for  the  reporting  information, 
in  whole  or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form. 

Abstract:  The  FR  Y-9t;  consists  of 
standardized  consolidated  financial 
statements  similar  to  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC)  Consolidated  Reports  of 
Condition  and  Income  (Call  Reports) 
(FFIEC  031  &  041,  (JMB  No  7100-0036). 
The  FR  Y-9C  is  filed  quarterly  by  top- 
tier  BHCs  that  have  total  assets  of  $150 
million  or  more  and  by  lower-tier  BHCs 
that  have  total  consolidated  assets  of  $1 
billion  or  more.  In  addition,  multibank 
holding  companies  with  total 
consolidated  assets  of  less  than  $150 
million  with  debt  outstanding  to  the 
general  public  or  engaged  in  certain 
nonbank  activities  must  file  the  FR  Y- 
9C. 

The  FR  Y-9LP  includes  standardized 
financial  statements  filed  quarterly  on  a 
parent  company  only  basis  from  each 
BHC  that  files  the  FR  Y-9C  In  addition, 
for  tiered  BHCs,  a  separate  FR  Y-9LP 
must  be  filed  for  each  lower  tier  BHC. 

The  FR  Y-9SP  is  a  parent  company 
only  financial  statement  filed 
semiannually  by  one-bank  tiolding 
companies  with  total  (  orisolidated 
assets  of  less  than  SI 50  million,  and 
multibank  holding  companies  with  total 
consolidated  assets  of  less  than  Sl.'SO 
million  that  meet  certain  other  (  riteria. 
This  report,  an  abbreviated  version  of 
the  more  extensive  FR  Y-9LP.  is 


designed  to  obtai 


balance  sheet 


and  income  statem-nt  mtormation  for 
the  parent  company,  information  on 
intangible  assets,  and  information  on 
intercompany  transactions 

The  FR  Y-9(,S  is  a  free  form 
supplement  that  may  be  utilized  to 
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collect  any  additional  information 
deemed  to  be  critical  and  needed  in  an 
expedited  manner.  It  \b  intended  to 
supplement  the  FR  Y-9C  and  FR  V-^SP 
reports. 

The  FR  Y-9ES,  effective  for  December 
31,  2002.  is  filed  annually  by  BHC-s  that 
are  Employee  Stock  Ownership  Plans 
(ESOPs)  These  BHCs  previously  filed 
either  the  FR  Y-9LP  or  the  FR  Y-9SP 
reports. 

Current  Actions:  Many  of  the 
proposed  reporting  revisions  that 
pertain  to  the  FR  Y-9  reports  are  being 
requested  to  parallel  revisions  to  the 
Federal  Financial  Institutions 
Examination  Council  (FFIEC) 
Commercial  bank  Consolidated  Reports 
of  Condition  and  Income  (Call  Reports) 
(FFIEC  031  &  041;  OMB  No. 71 00-0036) 
However,  there  are  other  revisions  not 
directly  related  to  the  Call  Report   A 
detailed  description  of  the  proposed 
changes  follows 
FR  Y-9C 

Revisions  to  parallel  proposed 
changes  to  the  Call  Report 

Charge-offs  of  Accrued  Fees  and 
Finance  Charges  on  Credit  Card 
.Accounts 

The  P'ederai  Reserve  proposes  to  add 
the  following  items  related  to  charge- 
offs  of  accrued  fees  and  finance  charges 
on  credit  card  accounts. 

(1)  Add  to  Schedule  Hl-B,  Part  I.  a 
new  Memorandum  item  3, 
"UncoUectable  credit  card  fees  and 
finance  charges  reversed  against  income 
(i.e.,  not  included  in  charge-offs  against 
the  allowance  for  loan  and  lease  losses)" 
to  collect  the  amount  of  credit  card  fees 
and  finance  charges  that  the  BHC 
reversed  against  either  interest  and  fee 
income  or  a  separate  contra-  asset 
account  during  the  calendar  year-to- 
date.  This  item  would  exclude  credit 
card  fees  and  finance  charges  reported 
as  charge-offs  against  the  allowanc;e  for 
loan  and  lease  losses  reported  in 
Schedule  Hl-B.  Part  1.  item  5. a,  column 
A. 

(2)  Add  to  Schedule  HI-B.  Part  II,  a 
new  Memorandum  item  1,    Separate 
valuation  allowance  for  uncollectable 
credit  card  fees  and  finance  charges"  to 
collect  the  amount  of  any  valuation 
allowance  or  contra-asset  account  that 
the  BHC  maintains  separate  from  the 
allowance  for  loan  and  lease  losses  to 
acc(junt  for  uncollectable  credit  card 
foes  and  finant.e  charges   Because  this 
amount  is  separate  from  the  amount 
int:luded  in  Schedule  HC,  item  4,c,  and 
Schedule  Hl-B.  Part  II,  item  7,  this 
Memorandum  item  is  only  applicable 
for  those  BHCs  that  maintain  an" 
allowance  or  contra-asset  account 
separate  from  the  allowance  for  loan 
and  lease  losses. 


(3)  Add  to  Schedule  HI-B,  Part  II.  a 

new  Memorandum  item  2.  "Amount  of 
allowance  for  loan  and  lease  losses 
attributable  to  credit  card  fees  and 
finance  charges,"  to  collect  the  amount 
of  the  allowance  for  loan  and  lease 
losses  that  is  attributable  to  outstanding 
credit  card  fees  and  finance  charges 
This  amount  is  included  in  the  amount 
reported  in  Schedule  HC.  item  4  c.  and 
Schedule  HI-B,  Part  II,  item  7 

(4)  Add  to  Schedule  HC-C  a  new 
Memorandum  item  4,  "Outstanding 
credit  card  fees  and  finance  charges,"  to 
collect  the  amount  of  fees  and  finance 
charges  included  in  the  amount  of  credit 
card  receivables  reported  in  Schedule 
HC-C,  item  6. a 

(5)  Add  to  Schedule  HC-S,  a  new 
Memorandum  item  4,  "Outstanding 
credit  card  fees  and  finance  charges,"  to 
collect  the  amount  of  fees  and  finance 
charges  included  in  the  credit  card 
receivables  that  the  BHC  has  reported  as 
securitized  and  sold  in  Schedule  HC-S, 
item  1.  column  C 

Many  institutions  engaged  m  credit 
card  lending  have  adopted  the  practice 
of  "purifying"  charge-offs  for  financial 
reporting  purposes   "Purification"  refers 
to  the  practice  of  re\ersing  uncollectable 
accrued  fees  and  finance  charges  against 
earnings  rather  than  accounting  for 
them  as  charge-offs  against  the 
allowance  for  loan  and  lease  losses.  This 
practice  obscures  charge-<jff  ratios  (i.e., 
charge-offs  divided  by  loan  balances) 
because  the  charged-off  amount  does 
not  include  the  accrued  fees  and  finance 
charges  while  the  aggregate  loan  balance 
does  include  them  Thus,  the 
transparency  of  financial  reports  is 
diminished. 

Further,  the  effect  of  this  practice  on 
credit  c:ard  lending  institutions' 
financial  statements  has  become  more 
material  as  the  level  of  accrued  but 
uncollected  finance  charges  and  fees 
have  become  more  significant  during 
the  past  several  years.  Most  if  not  all  of 
the  accrued  fees  and  finance  charges 
reversed  under  the  purification  practice 
are  included  in  credit  card  loan 
balances,  or  in  other  words,  have  been 
capitalized  into  the  credit  card  loan 
balances 

The  proposed  additional  items  would 
collect  information  on  reversals  of  credit 
card  fees  and  finance  charges  that  are 
not  reported  as  charge-offs  against  the 
loan  loss  allowance.  The  proposed 
additions  would  also  collect 
information  on  the  outstanding  amount 
of  fees  and  finance  charges  included  in 
credit  card  receivables  and  the  related 
allowance,  whether  it  is  a  component  of 
the  allowance  for  loan  and  lease  losses 
or  a  separate  contra— asset  account. 
These  new  items  would  cover  both  bank 


holding  company-owned  portfolios  and 
securitized  portfolios  of  credit  cards. 
Additionally,  these  proposed  changes 
would  include  clarifications  to  the 
instructions  for  three  items:  Schedule 
HC-S,  Items  1.  5. a,  and  8.  column  C.  as 
discussed  below. 

The  proposed  changes  would  improve 
financiai  reporting  transparency  for 
losses  on  credit  card  accounts  and 
permit  users  of  FR  Y-9C  data  to 
calculate  loss  rates  for  credit  card  loan 
receivables  thai  are  comparable  across 
credit  card  lending  institutions  Users  of 
FR  Y-9C  data  would  have  more 
complete  loss  information  relating  to 
credit  card  fees  and  finance  charges  that 
are  wntten  off  as  uncollectable. 
Furthermore,  the  changes  would 
provide  better  information  regarding  the 
composition  of  and  level  of  credit  risk 
in  credit  card  loan  receivables  that  the 
institution  manages  both  for  its  own 
account  and  in  securitizations.  The 
Items  regarding  outstanding  credit  card 
fees  and  finance  charges  would  provide 
useful  information  to  facilitate  the 
agencies'  supervision  of  credit  card 
lending  activities 

The  proposed  new  items  would  be 
completed  only  by  those  BHCs  that:  (1) 
either  individually  or  on  a  combined 
basis  with  their  affiliated  depositor)' 
institutions  report  outstanding  credit 
card  receivables  that  exceed,  in  the 
aggregate,  $500  million  as  of  the  report 
date.  Outstanding  credit  card 
receivables  will  be  measured  as  the  sum 
of  Schedule  HC-C,  Part  I.  item  6.a; 
Schedule  HC-S.  item  1.  column  C;  and 
Schedule  HC-S,  item  6. a.  column  C. 
OR 

(2)  are  BHCs  that  on  a  consolidated 
basis  are  considered  credit  card 
sf>ecialty  holding  companies,  defined  as 
those  that  exceed  50  percent  for  the 
following  two  criteria: 

(a)  credit  card  loans  (HC-C.  Part  I. 
item  6. a)  plus  securitized  and  sold 
credit  card  loans  (HCS,  item  1.  column 
C)  divided  by  total  loans  (HC-C.  item 
12,  column  A)  plus  securitized  and  sold 
credit  card  loans; 

(b)  total  loans  plus  securitized  and 
sold  credit  card  loans  divided  by  total 
assets  (HC,  item  12)  plus  securitized  and 
sold  credit  card  loans 

Breakdown  of  Seller-provided  (red  it 
Enhancements  to  the  Bank  s 
Securitization  Structures 

The  Federal  Reserve  proposes  to 
revise  Schedule  HC-S  as  follows. 

(1)  Revise  item  2,b,  "Maximum 
amount  of  credit  exposure  arising  from 
recourse  or  other  seller  provided  credit 
enhancements  provided  to  structures 
reported  in  item  1  in  the  form  of 
standby  letters  of  credit,  subordinated 
securities,  and  other  enhancements.  "  to 
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collect  the  carrying  value  of 
"Subordinated  securities  and  other 
residual  interests"  carried  as  on- 
balance-sheet  assets  that  have  been 
retained  in  connection  with  the 
securitization  structures  reported  in 
Schedule  HC-S,  item  1.  'Outstanding 
principal  balance  of  assets  sold  and 
securitized  with  servicing  retained  or 
with  recourse  or  other  seller-provided 
credit  enhancements." 

(2)  Add  a  new  item  2.c,  "Standby 
letters  of  credit  and  other 
enhancements,"  to  collect  the  unused 
portion  of  standby  letters  of  credit  and 
the  maximum  contractual  amount  of 
recourse  or  other  credit  exposure  not  in 
the  form  of  an  on-balance-sheet  asset 
that  have  been  provided  or  retained  in 
connection  with  the  securitization 
structures  reported  in  Schedule  HC-S. 
item  1. 

(3)  Clarify  item  2. a,  "Retained 
interest-only  strips,"  by  changing  the 
item  description  to  "Credit  enhancing 
interest-only  strips  " 

These  proposed  revisions  would 
distinguish  between  the  amount  of  a 
BHC's  seller-provided  credit 
enhancements  that  are  on-balance- 
sheet  assets  (other  than  credit- 
enhancing  interest-only  strips)  and 
those  that  are  not,  and  to  better 
understand  the  types  of  credit  support 
that  BHCs  are  providing  to  their 
securitizations,  including  which  types 
are  tvpically  used  for  different  types  of 
securitized  loans.  BHCs  currently  report 
the  maximum  amount  of  credit 
exposure  from  seller  provided  credit 
enhancements  to  securitization 
structures  (other  than  credit-enhancing 
interest-only  strips,  which  are  reported 
separately)  in  Schedule  HC-S.  item  2.b. 
These  credit  enhancements  include  both 
on-balance-sheet  assets  (such  as 
subordinated  securities,  spread 
accounts,  and  cash  collateral  accounts) 
and  enhancements  that  are  not  assets 
(such  as  recourse  liabilities  and  standby 
letters  of  credit).  When  credit 
enhancements  are  in  the  form  of  assets, 
credit  losses  on  the  securitized  loans 
result  in  reduced  cash  inflows  to  the 
asset  holder.  In  contrast,  when  seller- 
provided  credit  enhancements  take 
some  other  form,  cash  outflows  from  the 
seller  are  required  to  cover  credit  losses 
on  the  securitized  loans.  In  addition, 
under  the  risk-based  capital  standards 
that  were  revised  as  of  January  1,  2002. 
seller-provided  credit  enhancements 
that  are  on-balance-sheet  assets  are 
"residual  interests"  subject  to  a  dollar- 
for-dollar  capital  charge  unless  they 
qualify  for  the  ratings-based  approach. 
The  capital  charge  for  enhancements 
that  are  not  assets  generally  is  capped  at 
8  percent  of  the  assets  enhanced. 


Incomt-  trura  Insurant.e  Activities 
The  Federal  Reserve  proposes  to  split 
Schedule  HI.  item  5.h.  "Insurance 
commissions  and  fees",  into  two  new 
items.  "Insurance  and  reinsurance 
underwriting  income"  and  "Income 
from  other  insurance  and  reinsurance 
activities."  In  new  item  5,h.(l), 
"Insurance  and  reinsurance 
underwriting  income."  BHCs  would 
report  all  income  from  insurance  and 
reinsurance  underwriting,  including  the 
amount  of  premiums  earned  by 
property-casualty  insurers  and  the 
amount  of  premiums  written  by  life  and 
health  insurers.  This  item  would  also 
include  the  BHCs  proportionate  share 
of  the  income  or  loss  before 
extraordinary  items  and  other 
adjustments  from  its  investments  in 
equity  method  investees  that  are 
principally  engaged  in  insurance  and 
reinsurance  underwriting.  In  new  item 
5.h.(2).  "Income  from  other  insurance 
and  reinsurance  activities."  BHCs 
would  report  income  from  insurance 
agency  and  brokerage  operations 
(including  sales  of  annuities  and 
supplemental  contracts);  service 
charges,  commissions,  and  fees  from  the 
sale  of  insurance  (including  credit  life 
insurance),  reinsurance,  and  annuities; 
and  management  fees  from  separate 
accounts,  deferred  annuities,  and 
universal  life  products.  This  item  would 
also  include  the  BHC's  proportionate 
share  of  the  income  or  loss  before 
extraordinary  items  and  other 
adjustments  from  its  investments  in 
equity  method  investees  that  are 
principally  engaged  insurance  activities 
other  than  insurance  underwriting. 
The  risks  arising  from  insurance 
underwriting  are  significantly  different 
from  those  arising  from  other  insurance 
activities.  Given  this  distinction  in  risk, 
splitting  the  current  single  income 
statement  item  for  insurance-related 
income  into  two  items  to  separately 
identify  underwriting  income  would 
enable  the  Federal  Reserve  to  more 
clearly  identify  institutions  engaged  in 
underwriting  and  to  better  monitor  the 
results  of  these  underwriting  activities. 

PnipoM'd  Revisions  to  the  PR  \-^C 
instructions 

(l)Modify  the  reporting  instructions 
to  include  the  "Provision  for  allocated 
transfer  risk"  with  the  "Provision  for 
loan  and  lease  losses"  in  item  4  of 
Schedule  HI.  Income  Statement.  In 
addition,  in  order  for  the  end-of-period 
allowance  in  the  reconciliation  of  the 
"Allowance  for  loan  and  lease  losses"  in 
Schedule  HI-B,  Part  II.  to  equal  the  loan 
loss  allowance  on  the  balance  sheet 
(Schedule  HC.  item  4.c),  which  excludes 
the  -  the  instructions  for  Schedule  HI- 
B.  Part  II.  item  6.  "Adjustments,"  would 


also  bt  It  V  iM'd  to  direct  respondents  to 
report  as  a  negative  number  in  item  6 
the  amount  of  any  "Provision  for 
allocated  transfer  risk"  included  in  the 
amount  of  "Provision  for  loan  and  lease 
losses"  reported  in  item  4  of  the  Income 
Statement  (Schedule  HI). 

Prior  to  2001.  Schedule  HI  included  a 
specific  line  item  for  "Provision  for 
allocated  transfer  risk."  but  amounts 
were  reported  in  this  item  only 
infrequently  and  only  by  a  small 
number  of  BHCs.  This  separate  item  was 
removed  from  the  face  of  the  income 
statement  in  2001  and  respondents  were 
instructed  to  include  these  provisions  in 
"Other  noninterest  expense"  on 
Schedule  HI.  item  7.d.  However,  in 
reviewing  the  continuing  merits  of  this 
instructional  change,  the  Federal 
Reserve  has  found  that  institutions 
exposed  to  transfer  risk  generally  view 
these  provisions  more  like  provisions 
for  loan  losses  than  a  noninterest 
expense. 

(2)  Revise  the  Glossary  entry  for 
"Trading  Account"  to  provide  guidance 
for  regulatory  reporting  purposes  on  the 
use  of  the  trading  account  designation 
for  loans.  Conforming  changes  would  be 
made  elsewhere  in  the  instructions 
where  appropriate.  A  new  second 
paragraph  of  the  "Trading  Account" 
Glossary'  entrv  would  read  as  follows: 

"There  is  a  rebuttable  presumption 
that  loans  and  leases  (hereafter,  loans) 
should  not  be  reported  as  trading  assets. 
In  order  to  overcome  this  presumption 
for  particular  loans,  a  BHC  must 
demonstrate,  from  the  pattern  and 
practice  of  its  activity,  that  it  is 
acquiring  these  loans  principally  for  the 
purpose  of  selling  them  in  the  near  term 
with  the  objective  of  generating  profits 
on  short-term  differences  in  price. 
Thus,  such  loans  are  held  for  only  a 
short  period  of  time  (generally  not 
months  or  years).  This  presumption  is 
not  overcome  if  a  BHC  acquires  loans 
(through  origination  or  purchase)  with 
the  intent  or  expectation  that  they  may 
or  will  be  sold  at  some  date  in  the 
future.  In  addition,  loans  acquired  and 
held  for  securitization  purposes  should 
not  be  reported  as  trading  assets,  but 
should  be  reported  as  loans  held  for 
sale." 

(3)  Modify  Schedule  HC-S,  item  1. 
"Outstanding  principal  balance  of  assets 
sold  and  securitized  by  the  reporting 
BHC  with  servicing  retained  or  with 
recourse  or  other  seller-  provided  credit 
enhancements"  to  add  the  following 
sentence  to  the  instructions  for  this 
item:  -For  credit  card  receivables, 
include  in  column  C  any  fees  and 
finance  charges  capitalized  into  the 
credit  card  receivable  balances  that  the 
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reporting  BHC  has  securitized  and 
sold  " 

(4)  Modify  Schedule  HC-S,  item  5. a, 
"Charge— offs"  (on  assets  sold  and 
securitized  with  servicing  retained  or 
with  recourse  or  other  seller-provided 
credit  enhancements  (calendar  year-to- 
date)]  to  add  the  following  sentence  to 
the  instructions  for  this  item:   include 
in  column  C  charge-offs  or  reversals  of 
uncollectable  credit  card  fees  and 
finance  charges  thai  had  been 
capitalized  into  the  credit  card 
receivable  balances  that  have  been 
securitized  and  sold." 

(SjModify  Schedule  HC-S.  item  8. a, 
"Charge— offs  '  (on  loan  amounts 
included  in  interests  reported  as 
securities  in  item  6  a  (calendar  year-to- 
date)]  to  add  the  following  sentence  to 
the  instructions  for  this  item:   include 
in  column  C  the  amount  of  credit  card 
fees  and  finance  charges  written  off  as 
uncollectable  that  were  attributable  to 
the  credit  card  receivables  included  in 
ownership  interests  report6?d  as 
securities  in  item  6. a,  column  C." 

Other  Proposed  Revisions  Not 
Directly  Related  to  Call  Report  Changes 

The  following  proposed  revisions  are 
not  directly  related  to  the  proposed  Call 
Report  change.s  for  March  2003   Some  of 
these  changes  are  proposed  to  provide 
greater  consistency  with  current  Call 
Report  items  that  are  not  part  of  the 
March  2003  revisions 

Accelerated  Filing  Deadline 

The  Federal  Reserve  proposes  to 
require  the  filing  of  FR  Y-9C  reports 
within  35  davs  after  the  quarter-end 
rep<3rting  date  This  proposed  change  is 
consistent  with  the  Call  Report  proposal 
to  require  all  banks  to  file  no  later  than 
30  davs  after  the  quarter-end  report 
dale,  effective  with  the  June  30,  2003 
reporting  date,  and  the  Security  and 
Exchange  Commissions  (SEC's)  final 
rule  to  accelerate  the  filing  of  quarterly 
reports  from  45  days  to  35  days  after  the 
quarter-end.  In  recognition  of 
respondents'  time  and  resource  needs  to 
modify  reporting  systems  and  review- 
procedures,  the  proposed 
implementation  date  would  be  delayed 
until  June  30,  2004 

The  Federal  Reserve  seeks  more 
timelv  filing  of  bank  holding  company 
information  to  obtain  more  immediate 
feedback  about  the  risks  and  financial 
condition  of  these  institutions,  allowing 
the  Federal  Reserve  to  make  evaluations 
and  develop  plans  of  action  more 
quickly  to  address  supervisory 
concerns.  Accelerated  disclosure  of 
bank  holding  t  ompany  information 
would  also  enhance  data  transparency 
and  market  discipline.  Market 
discipline  relies  on  market  participants 
having  timely  information  about  the 


risks  and  financial  condition  of  banking 
organizations  The  FR  Y-9C,  in 
particular,  is  widely  used  by  securities 
analysts,  rating  agencies,  and  large 
institutional  investors  as  sources  of 
bank  holding  company-specific  data 
Disclosure  that  increases  transparency 
leads  to  more  accurate  market 
assessments  of  risk  and  value  This,  in 
turn,  should  result  in  more  effective 
market  discipline  on  BHCs 

Schedule  HI  -  Income  Statement 

The  Federal  Reserve  proposes  to 
revise  Schedule  HI  as  follows 

!l)  Add  two  new  items  to  the 
memoranda  section,  item  14,    Stock- 
based  employee  compensation  expense 
(net  of  tax  effects)  "  and  item  15,    Stock- 
based  employee  compensation  expense 
(net  of  tax  effects)  calculated  for  all 
awards  under  the  fair  value  method 
Stock-based  emplovee  compensation 
plans  include  all  arrangements  by 
which  employees  receive  shares  of  stock 
or  other  equity  instruments  of  the 
employer  or  the  employer  incurs 
liabilities  to  employees  in  amounts 
based  on  the  price  of  the  employer's 
stock.  Stock-ased  employee 
compensation  is  used  by  many  BHCs  as 
a  mechanism  to  provide  substantial 
compensation  to  executives 
Information  on  both  the  stock  options 
expense  and  the  amount  of  stock 
options  expense  related  to  all  awards 
under  the  fair  value  method  would 
provide  an  indication  of  the  magnitude 
and  the  speed  with  which  options  are 
recognized  as  a  cost  of  doing  business 
The  information  collected  would  be 
used  in  the  analysis  of  the  quality  of 
earnings  and  comparability  of 
profitability  across  BHCs 

The  Financial  Accounting  Standards 
Board  (FASB)  recently  proposed 
amendments  to  the  disclosure 
provisions  of  FASB  Statement  123. 
"Accounting  for  Stock-Based 
Compensation"  to  require  more 
prominent  disclosures  about  the  method 
of  accounting  for  stock-based  employee 
compensation  and  the  effect  of  the 
method  used  on  reported  results  m  both 
annual  and  interim  financial  statements 
The  proposed  new  items  are  captioned 
consistently  with  these  disclosure 
requirements  '  Currently;  companies  are 
not  required  to  present  stock  option 
disclosures  in  interim  financial 
statements  The  proposed  amendments 
prescribe  transition  provisions  for 
companies  that  voluntarily  adopt  a  fair 
value  based  method  For  institutions 
choosing  a  fair  value  method. 


'  See  FASB  Financial  Accounting  Series  Exposure 
Draft.  ■Accounting  for  Stock-Based  Compensation- 
Transition  and  Disclosure:  an  amendment  of  FASB 
Statement  No.  123,"  Section  S.j.lZ)  and  Section 
3.j.(3). 


amendments  to  Statement  123  will  be 
effective  for  financial  statements  with 
fiscal  years  ending  after  December  15, 
2002  ' 

(2)  Modif\'  the  instructions  for  the 
Notes  to  the  Income  Statement  to 
accommodate  the  collection  of  selected 
income  information  of  large  predecessor 
institutions  for  a  reporting  BHC  engaged 
in  a  merger  The  one-time  reporting  of 
this  information  would  be  event-driven 
and  submitted  only  during  the  quarter 
in  which  the  business  combination(s) 
occur  The  income  statement  items 
requested  [26  items  reported  on 
Schedule  HI)  would  refer  to  the 
financial  performance  of  an  acquired 
entity  prior  tc  a  business  combination, 
which  otherwise  would  not  be 
incorporated  in  the  consolidated 
financial  statements  of  the  combined 
entity  Collection  of  predecessor 
information  would  be  reported  for 
acquired  entities  with  total  consolidated 
assets  of  $150  million  or  more. 

In  lanuan  2001    FASB  Statement  No. 
141      Business  Combinations'  took 
effect  prescribing  thai  all  business 
combinations  are  to  be  accounted  for  by 
the  purchase  method  which  instructs 
that  the  nperating  results  of  the  acquired 
entit\  are  to  be  included  in  the  income 
and  expenses  of  the  acquiring  entity 
only  from  the  date  of  acguisition. 

The  current  lack  of  iniormation  in  this 
area  is  a  significant  problem  for  analysts 
attempting  to  achieve  consistent 
comparisons  of  BHC  financial  trends. 
Because  predecessor  company 
information  is  not  currently  captured  in 
the  FR  Y-9i:  for  BHCs  involved  in 
purchase  transactions,  analysts 
current))  must  extract  data  from  SEC 
filings,  when  available,  and  through 
manual  enln.  manipulate  the  pro  forma 
data.  In  addition,  all  classifications 
(items)  requested  are  not  necessarily 
available  in  SEC  filings  With  the 
collection  of  new  predecessor  data  the 
Federal  Reserve  analysis  of  BHC  data 
and  overall  market  transparency  would 
be  improved  by  incorporating  more 
meaningfu!  financial  measures. 
especially  those  that  relate  to  earnings 
performance 

Schedule  HC  -  Balance  Sheet 

The  Federal  Reser\e  proposes  to 
modify  the  instructions  for  the  Notes  to 
the  Balance  Sheet  to  accommodate  the 
collection  of  selected  quarterly  average 
information  of  large  predecessor 
institutions  for  a  reporting  BHC  engaged 
in  a  merger  The  one— time  reporting  of 
this  information  would  be  event  driven 
and  only  submitted  during  the  quarter 
in  which  the  business  combination(s} 
occur.  The  balance  sheet  items 
requested  (4  items  reported  on  Schedule 
HC-K)  would  refer  to  the  financial 
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pt!rtr>rindm;i!  i)t  an  acqiiirt-d  t'lUity  prior 
to  a  business  combination,  which 
otherwise  would  not  be  incorporated  in 
the  consolidated  financial  statements  of 
the  combined  entity.  Collection  of 
predecessor  information  would  be 
reported  for  acquired  entities  with  total 
consolidated  assets  of  $150  million  or 
more 

Schedule  HC-F  -  Other  ,\ssets 
The  Federal  Reserve  proposes  to  add 
a  new  item  5,  "Cash  surrender  value  of 
life  insurance"  to  collect  the  amount  of 
cash  surrender  value  of  life  insurance 
that  exceeds  25  percent  of  current  item 
5.  "Other"  assets.  Items  5  and  6  would 
be  renumbered  as  items  6  and  7.  Many 
banking  organizations  have  substantial 
holdings  of  life  insurance  that  may 
expose  the  companies  to  credit, 
liquidity  and  market  risks.  In  addition, 
the  utility  of  these  products  could  be 
adversely  affected  by  tax  law  changes. 
Collection  of  this  item  is  proposed  to 
allow  the  Federal  Reserve  to  identify 
companies  with  concentrations  in  these 
assets  and  to  assess,  where  warranted, 
company  management  of  these  risks. 
This  item  is  presently  collected  on  the 
bank  Call  Report  and  on  the  PR  Y-9SP 
when  it  represents  more  than  25  percent 
of  "other  assets."  It  will  also  be 
collected  on  the  FR  Y-9ES  (ESOP)  as  of 
year-end  2002. 
Schedule  HC-M  -  Memoranda 
The  Federal  Reserve  proposes  to 
revise  item  20,  "Net  assets  of  broker- 
dealer  subsidiaries  engaged  in 
underwriting  or  dealing  securities 
pursuant  to  Section  4(k)(4)(E)  of  the 
Bank  Holding  Company  Act  as  amended 
by  the  Gramm-Leach-Bliley  Act"  to 
collect  additional  items  for  balances  due 
from  related  institutions  and  balances 
due  to  related  institutions.  This  item  is 
completed  only  by  top-tier  BHCs  who 
have  made  an  effective  election  to 
become  a  financial  holding  company. 
Item  20  would  be  recaptioned  with  the. 
heading  "Balances  of  broker-dealer 
subsidiaries  engaged  in  underwriting  or 
dealing  in  securities  pursuant  to  Section 
4(k)(4)(E)  of  the  Bank  Holding  Company 
Act  as  amended  by  the  Gramm-Leach- 
Bliley  Act",  and  "net  assets"  would  be 
renumbered  as  item  20.a.  The  following 
new  items  would  be  added:  under  the 
heading  20. b,  "Balances  due  from 
related  institutions,  gross"  item  20.b.(l}. 
"Due  from  the  bank  holding  company 
(parent  company  only),  gross,"  item 
20.b.(2).  "Due  from  subsidiary  banks  of 
the  bank  holding  company,  gross,"  and 
item  20.b.(3),  "Due  from  nonbank 
subsidiaries  of  the  bank  holding 
company,  gross;"  under  the  heading 
20.C,  "Balances  due  to  related 
institutions,  gross"  item  20.c.(l).  "Due 
to  bank  holding  company  (parent 


company  only),  gross,"  item  20.c.(2). 
"Due  to  subsidiary  banks  of  the  bank 
holding  company,  gross."  and  item 
20.c.(3).  "Due  to  nonblank  subsidiaries 
of  the  bank  holding  company,  gross;" 
and  item  20. d.  "Intercompany  liabilities 
reported  in  items  20.c.(l).  20. c. (2)  and 
20.c.(3)  above  that  qualify  as  liabilities 
subordinated  to  claims  of  general 
creditors." 

The  Federal  Reserve  proposes  to 
collect  these  additional  items  to  restore 
the  Federal  Reserve's  ability  to  monitor 
the  potential  impact  of  intercompany 
transactions  as  a  source  of  funds  to 
affiliate  banks  .iiul  BHCs.  and  the  ability 
to  monitor  the  dtgrw  to  which  financial 
transactions  at  the  broker-dealer 
subsidiary  are  funded  internally  within 
the  banking  organization.  In  addition  to 
eliminating  the  provisions  of  former 
section  20  of  the  Glass-Steagall  Act,  the 
Gramm-Leach-Bliley  Act  mandated  a 
number  of  changes  in  the  Federal 
Reserve's  supervision  of  broker-dealers, 
including  Section  20  subsidiaries, 
affiliated  wiih  BHCs.  The  Federal 
Reserve  was  advised  to  rely,  to  the 
fullest  extent  possible,  on  the 
supervisory  activities  and  regulatory 
reports  required  by  functional  regulators 
(in  this  instance  the  SEC  and  the  self- 
regulatory  organizations  under  its 
auspices). 

The  Federal  Reserve  has  also  ceased 
collection  of  the  Financial  Statements 
for  a  Bank  Holding  Company  Subsidiary 
Engaged  in  Bank-Ineligible  Securities 
Underwriting  and  Dealing  (FR  Y-20) 
collected  from  broker-dealers  that 
operate  under  new  authority  granted  to 
Bnancial  holding  companies  to  engage 
in  unlimited  underwriting,  dealing  and 
market  making  in  securities  pursuant  to 
section  4(k)(4)(E)  of  the  BHC  Act  as 
amended  by  GLBA.  Federal  Reserve 
supervisors  now  rely  upon  the  SEC 
Financial  and  Operational  Combined 
Uniform  Single  report  (FCX^US)  report, 
internal  management  reports  and 
publicly  available  financial  reports  for 
off-site  monitoring  the  activities  of 
these  broker-dealers.  However,  none  of 
these  reports  contain  information 
formerly  collected  on  the  FR  Y-20  for 
intercompany  assets  and  liabilities. 

By  recapturing  this  vital 
intercompany  financial  data, 
supervisors  would  have  an  enhanced 
ability  to  monitor  and  understand 
changes  in  affiliated  broker-dealer 
funding  and  capital  structures  and  their 
effect  on  the  banking  organization.  Also 
intercompany  liabilities  that  are  derived 
from  subordinated  debt  agreements  are 
considered  capital  under  SEC  net 
capital  rules  (Rule  15c3-l),  and 
collection  of  proposed  item  20. d  (also 
formerly  collected  on  the  FR  Y-20) 


would  allow  Federal  Reserve  to  track 
this  source  of  capital. 

Srhedule  HC-\  -  Past  Due  and 
Nonac  <  rual  Loans.  LeaM's,  and  Other 
Assets 

The  Federal  Reserve  proposes  to  add 
the  following  two  items  to  the 
memoranda  section:  item  7,  "Additions 
to  nonaccrual  assets,"  and  item  8, 
"Nonaccrual  assets  sold  during  the 
quarter."  Although  the  overall  quarter- 
to-quarter  change  in  nonaccrual  assets 
could  be  easily  calculated  based  on 
end-of-values,  collection  of  information 
relating  to  inflows  and  outflows  of 
nii  11.11  I  [ii.il  hi.tii'"  >.\i  iiild  enhance  the 
1  ..i.T  il  K.'spi\ .    N,  -i.'m's  .ihility  to  track 
shifts  in  credit  quality  within  a  portfolio 
and  their  impact  on  an  institution's 
credit  costs  and  earnings.  In  aggregate, 
the  information  provided  would 
facilitate  the  evaluation  of  fundamental 
trends  underlying  a  credit  cycle.  Data  on 
the  outflow  of  nonaccrual  loans  would 
further  reveal  alternative  management 
approaches  to  the  resolution  of  problem 
assets. 

Information  on  new  additions  to  the 
level  of  nonaccnial  assets  during  the 
period  would  indicate  the  extent  of 
erosion  or  improvement  in  a  BHCs 
portfolio.  Aggregated  data  on  the  trend 
in  new  inflows  of  problem  assets  would 
aid  in  analyzing  underlying  credit  cycle 
trends.  For  example,  a  slowdown  in 
new  inflows  of  problem  assets  may 
indicate  an  approaching  peak  level  of 
nonperforming  assets  after  the  end  of  a 
recession. 

Information  on  the  volume  of 
nonaccrual  asset  sales  would  enable  the 
Federal  Reserve  System  to  track  the 
growth  of  problem  asset  sales  within  an 
institution's  portfolio.  The  new  data 
collection  would  provide  further  insight 
into  a  banking  organization's  ability  to 
manage  credit  risks  and  approaches  in 
dealing  with  credit  problems.  In 
addition,  the  new  dat§  would  lead  to  the 
identification  of  significant  sales  of 
nonaccrual  or  problem  assets  that  have 
been  a  subject  of  supervisory  and 
analytical  interest.  This  interest  is 
primarily  oriented  to  the  liquidity  of  the 
secondary  markets  in  problem  loans. 
Moreover,  the  information  on  problem 
loan  sales  would  increase  the  Federal 
Reserve  System's  understanding  of  the 
evolution  of  financial  markets.  In 
particular,  the  secondary  market  for 
distressed  loan  sales,  an  avenue  that 
was  not  available  toBHCs  in  the  past, 
has  become  prevalent  only  in  recent 
years 

Instructions 

Instructional  revisions  and 
clarifications  would  be  done  in 
accordance  with  changes  made  to  the 
Call  Report  instructions  or  will 
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correspond  to  existing  Call  Report 
instructions.  In  addition,  instructional 
revisions  and  clarifications  would  be 
made  as  necessary  with  re.spect  to 
proposed  revisions  not  directly  related 
to  the  proposed  Call  Report  changes  for 
March  2003. 
FR  Y-9LP 

The  Federal  Reserve  proposes  to  make 
the  following  changes  to  the  FR  Y-9LP 
regarding  the  accelerated  filing  deadline 
and  information  on  nonbank 
subsidiaries 

Accelerated  Filing  Deadline 
The  Federal  Reserve  prtjposes  to 
require  the  filing  of  FR  Y-9LP  reports 
within  35  days  after  the  quarter-end 
reporting  date  This  proposed  change  is 
consistent  with  the  proposed  change  to 
the  FR  Y-9C  described  above,  with  the 
Call  Report  proposal  to  require  ail  banks 
to  file  no  later  than  30  days  after  the 
quarter-<'nd  report  date,  and  with  the 
SECs  final  rule  to  accelerate  the  filing 
of  qudfterlv  reports  from  45  days  to  35 
davs  after  the  quarter-end.  In 
recognition  of  respondents'  time  and 
resource  needs  to  modify  reporting 
systems  and  review  procedures,  the 
proposed  implementation  date  would  be 
d-ldved  until  lune  M).  2004 
Schedule  PC-B  -  Memoranda 
The  Federal  Reserve  proposes  to  add 
two  new  subitems  to  item  15  to  collect 
additional  information  on  nonbank 
subsidiaries  of  t()p)-tier  BHCs.  item  15  b. 
"Total  c:ombined  loans  and  leases  of 
nonbank  subsidiaries."  and  15. c,  "Total 
aggregate  operating  revenue  of  nonbank 
subsidiaries."  Current  items  15  b 
through  15. f  would  be  renumbered 
accordingly  Operating  revenue  would 
be  defined  as  the  sum  of  total  interest 
income  and  total  noninterest  income 
(before  deduction  of  expenses  and 
extraordinary  items.) 

l-nder  Federal  Reserve  super\'ision 
procedures,  complex  BHCs  with  assets 
of  $1  billion  or  less  are  subject  to  more 
extensive  reviews  than  noncomplex 
BHCs  with  assets  of  Si  billion  or  less 
In  particular,  they  are  assigned  complete 
BOPEC  tBanks,  Other  nonbank 
subsidiaries.  Parent  Company,  Earnings, 
Capital)  ratings,  while  their  noncomplex 
peers  are  assigned  only  composite 
ratings  based  on  the  condition  of  their 
lead  depository  institutions  The 
Federal  Reserve  identifies  complex 
companies  based  on  a  number  of  factors, 
including  the  nature  and  scale  of  any 
nonbank  activities.  In  order  to  assist  to 
ensure  that  complexity  designations  are 
up  to  date  and  accurate,  the  Federal 
Reserve  has  monitored  aggregate 
nonbank  revenue  and  n(jnbank  loans 
using  data  reported  bv  nonbank 
subsidiaries  on  the  Financial  .Statements 
of  Nonbank  Subsidiaries  of  Bank 


Holding  Companies  (FR  Y-11).  Recent 
revisions  made  to  these  reporting  forms 
will  significantly  reduce  the  panel  of 
companies  filing  detailed  lor  any)  Y-lls 
on  an  annual  basis,  eliminating  a  key 
source  of  data  for  identif%ung  complex 
BHCs. 

Instructions 

The  FR  '^ -9LP  instructions  would  be 
revised  and  clarified  in  accordance  with 
changes  made  tn  the  FK  >'-9C 
instructions 
FRY-9SP 

The  Federal  Reserv'e  proposes  to  make 
the  following  changes  to  the  FR  Y-9SP 
in  a  manner  consistent  with  the 
previously  described  changes  to  the  FR 
Y-9C  or  FR  ^-QLP 

Accelerated  Filing  Deadline 

The  Federal  Reserve  proposes  to 
require  the  filing  of  FR  Y-9SP  reports 
within  35  days  after  the  lune  30  and 
December  31  reporting  dates.  This 
proposed  change  is  consistent  with  the 
proposed  change  to  the  FR  Y-9C 
described  above,  with  the  Call  Report 
proposal  to  require  all  banks  to  file  no 
later  than  30  days  after  the  quarter-end 
report  date,  and  with  the  SECs  final 
rule  to  accelerate  the  filing  of  quarterly 
reports  from  45  days  to  35  days  after  the 
quarter— end   In  recognition  of 
respondents'  time  and  resource  needs  to 
modify  reporting  systems  and  review 
procedures,  the  proposed 
implementation  date  would  be  delayed 
until  June  30.  2004 

Balance  Sheet 

The  Federal  Reserve  proposes  to  add 
two  new  subitems  to  Memorandum  item 
17  to  collect  additional  information  on 
top-tier  BHC  nonbank  subsidiaries,  item 
17  b.  'Total  combined  loans  and  leases 
of  nonbank  subsidiaries."  and  17  c. 
"Total  aggregate  operating  revenue  of 
nonbank  subsidiaries"  Current  items 
17.b  through  17  d  would  be  renumbered 
accordingly  Operating  revenue  would 
be  defined  as  the  sum  of  total  interest 
income  and  total  noninterest  income 
(before  deduction  of  expenses  and 
extraordinary  items  i  As  described 
above  for  the  proposed  addition  of 
similar  items  to  the  FR  Y-9LP.  the 
Federal  Reserve  proposes  to  add  these 
Items  to  the  FR  Y-9SP  to  retain 
information  formerly  available  on  the 
■\nnual  Financial  Statements  of 
Nonbank  Subsidiaries  of  Bank  Holding 
Companies  {FR  Y-llIi  needed  to 
identify^  small  complex  BHCs. 

Instructions 

The  FR  Y-9SP  instructions  would  be 
revised  and  clarified  in  accordance  with 
changes  made  to  the  FR  y-9C 
instructions. 


Board  of  Governors  of  the  Federal 
Reserve  System.  December  18,  2002. 

lennifer  ).  Johnson, 

Secretar\'  of  the  Board. 

|FR  Doc  02-32275  Filed  12-23-02;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Connpantes 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C,  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reser\'e  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors, 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
9,  2003 

A.  Federal  Reser\p  Bank  of  Atlanta 
(Sue  Costeilo,  Vice  FresidenlJ  lUUU 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

1 .  L.  Michael  Ashbrook.  Moiu-oe, 
Louisiana,  and  Charles  Bruce,  Cut  Off, 
Louisiana;  to  acquire  up  to  40  percent 
of  the  voting  shares  of  FBT  Bancorp. 
Inc.,  Baton  Rouge.  Louisiana,  and 
thereby  indirectly  acquire  voting  shares 
of  Fidelity  Bank  and  "Trust  Company, 
Baton  Rouge.  Louisiana. 

B    Federal  Reserve  Bank  of 
Minneapolis  ,Rk  hara  M,  Todd,  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue. 
Minneapolis.  Minnesota  55480-0291: 

1.  Richard  M  Wall.  Bumsville. 
Minnesota:  lohn  K  Wall,  Excelsior, 
Minnesota;  and  Elizabeth  Wall  Lee, 
Mendota  Heights,  Minnesota,  as  a  group 
acting  in  concert,  to  gain  control  of 
Highland  Bancshares.  Inc.. 
Bloomington.  Minnesota,  emd  thereby 
indirectly  gain  control  of  Highland 
Bank.  St.,  Michael,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  19.  2002. 
Robert  deV.  Frieraon, 

Deputy  Secretary  of  the  Board 

(FR  Dor  02-32436  Filed  12-23-02;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Formations  of   Acquisitions  by   and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Compan\ 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  Blings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  21, 
2003 

A.  F«'(lfl  -il   Ki-scr  \  (■  H.ink  nl  I    h  li  ,r:,{n 

(Phillip  Jdi.ksuu,  Applications  UliiccrJ 
230  South  LaSalle  Street.  Chicago. 
Illinois  60690-1414: 

/.  DB  Acquisition  Corp.,  Wausau. 
U  isconsin:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Dorchester 
Bancshares.  Inc..  Dorchester,  Wisconsin, 
and  thereby  indirectly  acquire  voting 
shares  of  Dorchester  State  Bank. 
Dorchester.  Wisconsin. 


Instrument 

ACF-900  

Estimated  Total  Annual  Burden  Hours  . 


Board  of  Govemor.s  of  the  Federal  Reserve 
System.  December  18.  2002. 
Robert  deV.  Frierson. 

Dt-putv  Sucrntan'  of  the  Board. 

iFR  Dot;.  02-32274  Filed  12-23-02:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization.  Functions, 
and  Delegations  of  Authority 

t'dii  I.  ^i.t■lllt•l^  liii  L)i>fd^f  i-ontrol 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76.  dated 
October  14.  1980.  and  corrected  at  45  FR 
69296.  October  20.  1980.  as  amended 
most  recently  at  67  FR  62475-77.  dated 
October  07.  2002)  is  amended  to 
reorganize  the  Office  of  Analysis. 
Epidemiology  and  Health  Promotion, 
NCHS. 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  the  title  and  functional 
statements  for  the  Data  Monitoring  and 
Analysis  Branch  (CS462)  and  the  title 
and  functional  statement  for  the  State 
and  Local  Support  Branch  (CS463)  in 
their  entirety. 

Dated:  Dec:ember  13.  2002. 
lulie  Louise  Gerfoerding, 
Director. 
IFR  Dor  02-32340  Filed  12-23-02:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity:  Comment  Request 

Proposed  Projects: 
Title:  Biennial  Child  Care  Report  for 
High  Performance  Bonus. 
OMB  No.  ACF-900. 


Description:  The  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996.  Public  Law 
104-193.  established  the  Temporary 
Assistance  for  Needy  Families  (TANF) 
program  under  title  IV-A  of  the  Social 
Security  Act  (the  Act).  42  U.S.C.  401  et 
seq.  Section  403(a)(4)  of  the  Act  requires 
the  Secretar\'  to  award  bonuses  to  "high 
performing  States."  (Indian  tribes  are 
not  eligible  for  these  bonuses.)  The  term 
"high  performing  State"  is  defined  in 
section  403(a)(4)  of  the  Act  to  mean  a 
State  that  is  most  successful  in 
achieving  the  purposes  of  the  TANF 
program  as  specififed  in  section  401(a) 
of  the  Act. 

The  final  rule  covering  the  TANF  high 
performance  bonuses  to  States  in  FY 
2002  and  beyond  was  published  August 
30.  2000  (65  FR  52814)  followed  by  an 
interim  final  rule  published  May  10. 
2001  (66  FR  23854).  The  final  and 
interim  final  rules  set  forth  how  CCB 
will  compute  scores  and  rank  States  on 
the  three  components,  i.e..  Accessibility, 
Affordability.  and  Quality,  that 
comprise  the  child  care  measure. 

In  FY  2002.  CCB  will  measure  State 
performance  based  upon  a  composite 
ranking  of  the  Accessibility  and 
Affordability  components.  No 
additional  reporting  burden  will  be 
required  since  the  data/information  for 
the  Accessibility  and  Affordability 
components  are  currently  reported 
under  the  CCDF  program  (ACF  Reports 
800  and  801).  However,  there  will  be  a 
reporting  burden  (related  to  the  Quality 
component)  for  the  information  States 
must  submit  if  they  wish  to  compete  on 
the  child  care  measure  in  FY  2003.  The 
information  includes: 

(1)  All  age-specific  rates  for  children 
0-13  years  of  age  reported  by  the  child 
day  care  centers  and  family  day  care 
homes  responding  to  the  State's  market 
rate  survey;  and 

(2)  The  provider's  county  or,  if  the 
State  uses  multi-county  regions  to 
measure  market  rates  or  set  maximum 
payment  rates,  the  administrative 
region. 

Respondents:  States,  the  District  of 
Columbia,  and  Territories  including 
Puerto  Rico,  Guam,  thi'  Virtjin  I<;!ands, 
American  Samoa,  and  ih.   \   rth.rn 
Marianna  Islands. 


Numtwr  of 
respondents 


56 


Numtier  of 
responses 
per  respond- 
ent 


0.5 


Average 
txjrden  hours 
per  response 


Total 
txirden  hours 


40 


1.120 


1.120 
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In  compliance  with  the  requirements 

I  if  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 

Fdinilies  is  soliciting  public  comment 
nil  the  specific  aspects  of  the 
information  collection  described  above 
(kipies  of  the  proposed  collection  of 
information  can  bf^  obtained  and 
comments  may  be  forwarded  bv  writing 
to  the  .•\dministration  for  Children  and 
Families.  Office  of  Administration, 
Office  of  information  Ser\'ic:es.  3  70 
I,'Knfant  Pronienade.  S\\..  Washington, 
[)(,  J0447   .^ttn   .'XC-F  Reports  Clearance 
Officer,  .\\\  requests  should  be 
identified  b\  the  title  of  the  information 
collet:tion 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collet  til  III  'if  information  is  necessarv 
for  the  [irnper  [lerfnrmaiK  e  of  the 
fiim  tions  of  the  aueni  \ ,  inc:luding 
wlieiher  the  inlornidtion  shall  have 
(iid(  tii.al  utility:  (b)  the  accuracy  of  the 
agency's  estimat"'  nf  the  hurd(>n  of  the 
proposed  coilecUun  ol  information;  (c) 


the  quality,  utility,  and  clarity  of  the 

information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  he  given  tn 
comments  and  suggestions  submitted 
within  60  davs  of  this  puhln  ation. 

ObtHd   13e(  ember  28.  2002. 
Rot>erl  Sargii. 
flt  /)!  irt  (..Ifurance  Officer. 
FR  Doc.  02-32367  Filed  12-23-02;  8:45  am) 
BILUNO  CODE  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects: 

Annual  Burden  Estimates 


Title:  Evaluation  of  Independent 
Living  Program  Funded  Under  the 

Chafpp  Foster  Care  Independence 

Program 

OMB  No.:  New  Collection. 

Description:  The  Foster  Care 
Independence  Act  of  1999  (Public  Law 
106-169)  mandates  evaluations  of 
promising  Independent  Living  Program 
administered  by  state  and  local  child 
welfare  agencies.  The  Administration 
for  Children  and  Families  proposes  an 
evaluation  of  sLx  Independent  Living 
Program  (ILP)  over  a  f^ve  year  period 
using  a  randomized  experimental 
design.  Youth  aged  14-21  years 
receiving  ILP  services  and  their 
caseworkers  will  be  interviewed  at  three 
points  during  the  evaluation  period. 
Program  administrators,  staff,  and 
supplementan,'  youth  will  also 
participate  in  interviews  and  focus 
groups  conducted  at  each  program  site. 

Respondents:  Youth,  caseworkers, 
and  program  administrators  and  staff. 


Instrument 


Number  of 
respondents 


Number  of 

responses  per 

respondent 


Average 
burden  hours 
per  response 


Total  tKjrden 
hours 


Youth  

Caseworker  

Prograrr  Admin  stati  extra  youth  , 

Estimated  Total  Annual  Burden  Hours 


1,200 

1.800 

600 


1.5 
1.0 
1.0 


1.800 
1.800 

eoo 


4.200 


In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447.  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


Jhether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
nf  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  December  18,  2002. 

R(ib»'rt  S.iri;is. 

Reports  Clearance  Officer. 

IFR  DtH    n2-:i2.'lRfi  FilnH  12-23-02:  8:45  ami 

BILLING  CODE  4'64-C:-  -V 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Online  Interstate  Referral  Guide. 

OMB  No:  0970-0209. 

Description:  The  IRC  is  an  essential 
reference  maintained  by  OCSE  that 
provides  states  with  an  effective  and 
efficient  way  of  viewing  and  updating 
state  profile,  address,  and  FIPS  code 
information  by  consolidating  data 
available  through  numerous  discrete 
sources  into  a  single  centralized, 
automated  repository. 

Respondents:  State  IV-D  Child 
Support  Program-^ 

Annual  Burden  Kstimates 


7H47». 


Ll"'islci 


n,- 


()()_ 


\. 


Instrument 


Online  IRG  

Estimated  Total  Annual  Burden  Hours 


Number  of 
respondents 


Number  of 

responses 

per  re- 

spxxxteni 


Average 

burden 

hours  per 

response 


54 


18 


Total  bur- 
den hours 


292 


292 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  the  Administration  for 
Children  and  Families,  Office  of 
Administration.  Office  of  Information 
Services.  3780  L'Enfant  Promenade, 
SW.,  Washington,  DC  20447.  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
colltiction  of  information  between  30 
and  60  days  after  publir  atinn  nf  this 
document  in  tht   I  rdt  r.il  Ktui-.ti-r 
Therefore,  a  conimi-iit  is  nt-st  ,is->ured  of 
having  its  full  effecl  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  f()lir)wing:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  ACF. 

Dated:  December  18.  2002. 
Robert  Sar);is, 
Heports  Clearance  Officer. 
IFR  Doc.  02-32369  Filed  12-23-02;  8:45  ami 
BILLING  CODE  41 84-01 -M 


DEPARTMENT  OF  HEAlTh  AND 
HUIWAN  SERVICES 

Food  afid  Drug  Administrcitiofi 
[Docket  No  78N-0227:  DESI  11853J 

Trimethobenzamido  Hydrochloride 
Iniection  and  Capsules    Drug  Etticacy 
Study  Implementation    Final 
Evaluation 

al.enCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  announces  the 
resolution  of  issues  concerning 
trimethobenzamide  hydrochloride 
injection  and  capsules.  This  notice 
announces  the  approval  of  a 
supplemental  new  drug  application 
(NDA)  for  Tigan  (trimethobenzamide 
hydrochloride)  Capsules.  300 
milligrams  (mg).  and  states  that 
continued  marketing  of  unapproved 
trimethobenzamide  hydrochloride 


injection  and  capsule  products  is 
unlawful  and  is  subject  to  FDA 

.tction. 
ADDRESSES:  Requests  for  FDA's  opinion 
on  whether  a  supplement  to  an 
abbreviated  new  drug  application 
(ANDA)  is  required  for  a  specific 
trimethobenzamide  hydrochloride 
injection  product  should  be  identified 
with  Docket  No.  78N-0227  and 
reference  number  DESI  11853  and  be 
directed  to  the  Office  of  Generic  Drugs 
(HFD-600).  Center  for  Drug  Evaluation 
and  Research.  Food  and  Drug 
Administration.  7500  Standish  PI.,  rm. 
150.  Rockville.  MD  20855-2773. 
Requests  for  an  opinion  on  the 
applicability  of  this  notice  to  a  specific 
trimethobeni'amide  hydrochloride 
injection  or  capsule  product  should  be 
identified  with  Docket  No.  78N-0227 
and  reference  number  DESI  11853  and 
directed  to  the  Division  of  Prescription 
Drug  Compliance  and  Surveillance 
(HFD-330).  Center  for  Drug  Evaluation 
and  Research,  Food  and  Drug 
Administration,  7500  Standish  PL. 
Rockville.  MD  20855. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  L.  IVndii'tun,  Ctnitur  for  Drug 
Evaluation  and  Research  (HFD-7).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-594- 
2041. 

SUPPLFMENTARV  INFORMATION: 
I     K,<<  k  '.;i  iiunil 

.\s  (Mii  iii  lis  Drug  Efficacy  Study 
Implementation  (DESI)  program,  in  a 
notice  published  in  the  Federal  Register 
of  February  24.  1971  (36  FR  3435)  (the 
1971  notice).  FDA  announced  its 
conclusion  that  certain  drug  products 
containing  trimethobenzamide 
hydrochloride  were:  (1)  Probably 
effective  for  nausea  and  vomiting  due  to 
radiation  therapy  or  travel  sickness  and 
for  emesis  associated  with  operative 
procedures,  labyrinthitis,  or  Meniere's 
syndrome:  (2)  lacking  substantial 
evidence  of  effectiveness  for  the 
treatment  of  nausea  and  vomiting  due  to 
infections,  underlying  disease 
processes,  or  drug  administration;  and 
(3)  possibly  effective  for  all  other 
labeled  indications.  The  1971  notice 
listed  three  trimethobenzamide 


hydrochloride  products:  Tigan  Solution 
for  Injection  (NDA  11-853).  Tigan 
Capsules  (NDA  11-854).  and  Tigan 
Suppositories  (NDA  11-855).  Roche 
Laboratories  held  the  NDAs  for  these 
three  products 

In  the  Federal  Register  of  January  9. 
1979  (44  FR  2017)  (the  1979  notice). 
FDA  published  a  notice  announcing  that 
the  agency  was  reclassifying 
trimethobenzamide  hydrochloride 
injection  and  capsules  to  effective  for 
certain  indications  and  to  lacking 
substantial  evidence  of  effectiveness  for 
their  other  (previously  designated)  less- 
than-effective  indications.  Specifically. 
FDA  concluded  that  trimethobenzamide 
hydrochloride  injection  and  capsules 
are  effective  for  the  treatment  of 
postoperative  nausea  and  vomiting  and 
for  nausea  associated  with 
gastroenteritis.  The  agency  also 
concluded  that  trimethobenzamide 
hydrochloride  injection  and  capsules 
lack  substantial  evidence  of 
effectiveness  for  their  other  labeled 
indications  (In  the  same  issue  of  the 
Federal  Register  (44  FR  2021).  FDA 
published  a  notice  reclassifying 
trimethobenzamide  hydrochloride 
suppositories  to  lacking  substantial 
evidence  of  effectiveness  and  proposed 
to  withdraw  approval  of  NDAs  for 
trimethobenzamide  hydrochloride 
suppositories.) 

The  1979  notice  stated  that  two  NDAs 
for  trimethobenzamide  hydrochloride 
injection  and  capsules  not  included  in 
the  Februan,-  1971  notice  were  affected 
by  the  new  notice:  NDA  17-530.  for 
Tigan  Injection,  and  NDA  17-531.  for 
Tigan  Capsules,  both  held  by  Beecham 
Laboratories  (Beecham)  (44  FR  2017  at 
2018).  The  1979  notice  stated  that, 
according  to  bioavailability  studies 
submitted  by  Beecham,  the  relative 
bioavailability  or  extent  of  absorption  of 
a  250-mg  capsule  was  56-62  percent  of 
that  of  the  200-mg  intramuscular 
injection.  Based  on  these  studies,  FDA 
concluded  that  the  oral  dose  of 
trimethobenzamide  hydrochloride 
should  be  approximately  two  times  the 
intramuscular  dose.  FDA  noted  that  on 
May  2.  1978.  Beecham  supplemented  its 
NDA  for  Tigan  Capsules  to  reformulate 
the  capsule  dosage  form  from  1 00  mg 
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and  250  mg  to  200  mg  and  400  mg. 
respectively  The  agency  stated  that  the 
reformulated  products  were  being 
handU'd  through  the  normal 
supplenientdl  ND.^  procedures  144  FR 
2017  at  2019). 

FDA  stated  in  the  1979  notice  that  the 
at;f'r)(  V  was  prepared  fn  approve  .^ND.^s 
anci  ahbre\  latt'd  supplements  tn 
previously  approved  NDAs  for 
trimethnbenzamide  hydrochlondo 
in)Hi  tion  and  capsules  under  certain 
conditions  pertaining  to  the  form  of  the 
drug  (i.e..  the  drug  product  was  in 
sterile  aqueous  solution  suitable  for 
intramusf:ular  administration  or  in 
capsule  form  suitable  for  oral 
administration)  and  in  its  labeling 
Labeling  was  tn  state,  among  other 
things,  that  the  drug  was  indicated  for 
the  treatment  ni  postoperatue  nausea 
and  vomiting  and  for  nausea  associated 
with  gastroenteritis.  The  section  on 
dosage  and  administratirin  was  to 
specifs'  the  following; 

For  the  treatment  of  nausea  secondary  to 
gastroenteritis:  200  mg  intramuscularly  or 
400  mg  orally. 

For  the  treatment  of  nausea  and  vomiting 
postoperatively:  200-mg  intramuscular 
injection  followed  in  1  hour  by  a  second  200- 
mg  intramiiscular  injection,  or  400  mg  orally 

(44  FR  2017  at  2019) 

The  1979  notice  stated  that  the 
marketing  of  trimethobenzamide 
hydrothloride  injection  and  capsule 
products  that  were  the  subject  of  an 
approved  or  effective  NDA  could  be 
continued  provided  that,  on  or  before 
March  12,  1979.  the  holder  of  the 
application  submitted  a  supplement  for 
revised  labeling  and  a  supplement  to 
provide  other  specified  information   In 
addition,  for  the  capsule  dosage  form, 
each.application  holder  was  required  to 
submit,  by  July  9,  1979.  evidence 
demonstrating  the  in  vivo 
bioavailability  of  the  drug  product  by 
comparing  the  oral  capsule  product 
with  Beecham's  intramuscular  injection 
.ind  with  an  oral  solution.  The  notice 
also  stated  that  approval  of  an  ANDA 
must  be  obtained  prior  to  marketing 
other  trimethobenzamide  hydrochloride 
injection  and  capsule  products  (44  FR 
2017  at  2019) 

In  the  1979  notice.  FDA  gave  notice 
of  an  opportunity  for  a  hearing  to  the 
holders  of  NDAs  for  trimethobenzamide 
hydrochloride  injet  tion  and  capsules, 
and  to  all  other  interested  persons,  that 
the  agency  proposed  to  issue  an  order 
under  section  505(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S  C   :K55{e))  withdrawing  approval 
of  the  NDAs  and  all  amendments  and 
supplements  thereto  providing  for  the 
indications  determined  bv  the  agency  to 
lack  substantial  evidence  of 


effectiveness  (44  FR  2017  at  2020).  The 
agency  stated  that  the  notice  of  an 
opportunity  for  a  hearing  encompassed 
all  issues  relating  to  the  legal  status  of 
the  drug  products  subject  to  the  notice. 
including  identical,  related,  or  similar 
drug  products  as  defined  in  §  310.6  (21 
C:FR  310  6)  In  accordance  with  section 
505  of  the  act  and  parts  310  and  314  (21 
CFR  parts  310  and  314),  FDA  gave  the 
applicants  and  ail  other  persons  who 
manufacture  or  distribute  a  drug 
product  that  is  identical,  related,  or 
similar  to  a  drug  product  named  in  the 
notice  an  opportunity  for  a  hearing  to 
show  why  approxal  of  the  ND.^s 
providing  for  the  claims  involved  (i.e.. 
those  claims  found  to  be  lacking 
substantial  evidence  of  effectiveness) 
should  not  be  withdrawn,  and  an 
opportunity  to  raise,  for  administrative 
determination,  all  issues  relating  to  the 
legal  status  of  a  named  drug  product 
and  all  identical,  related,  or  similar  druc 
products  (44  ¥R  2017  at  2020J 

The  1979  notice  stated  that  the  failure 
of  an  applicant  or  any  other  person 
subject  to  the  notice  to  file  a  timely 
written  appearance  and  request  for  a 
hearing  as  required  by  *!  314.200 
constituted  an  election  by  such  person 
not  to  make  use  of  the  opportunity  for 
a  hearing  and  a  waiver  of  any 
contentions  concerning  the  legal  status 
of  any  drug  product  subject  to  the 
notice.  The  notice  further  stated  that 
any  such  drug  product  labeled  for  the 
indications  lacking  substantial  evidence 
of  effectiveness  specified  in  the  notice 
could  not  thereafter  lawfully  be 
marketed,  and  the  agency  would  initiate 
appropriate  regulator%'  action  to  remove 
any  such  drug  products  from  the  market 
(44  FR  2017  at  2020J. 

In  a  letter  dated  January  30,  1979, 
Beecham  requested  a  hearing  on  the 
proposed  .ND.^  withdrawals  In  a  letter 
dated  March  5.  1979,  Beecham 
submitted  data  in  support  of  its  request 
for  a  hearing  Beecham  was  the  only 
party  to  request  a  hearing. 

II.  King  Pharmaceuticals  Supplemental 
NT)As  for  Tigan  Injection  and  Capsules 

On  November  12    1999  King 
Pharmaceuticals,  hu    iKmgi,  purchased 
the  NDAs  for  three  Tigan 
{trimethobenzamide  hydrochloride) 
products  preyiously  held  b\  Beecham: 
NDA  17-530  (injection).  ND.^  17-531 
(capsules),  and  NDA  17-529 
(suppositories)  FDA  subsequently 
initiated  discussions  with  King  on 
bringing  the  Tigan  products  into 
compliance  with  the  1979  notices  on 
trimethobenzamide  hydrochloride 
drugs. 


A.  Supplemental  NDA  for  Tigan 
Capsules 

As  a  step  toward  resolution  of  the 
issues  in  the  1979  notice  regarding 
trimethobenzamide  hydrochloride 
injection  and  capsules,  and  pending 
resolution  of  Beecham's  request  for  a 
hearing,  in  December  1999.  FDA  agreed 
to  allow  King  to  attempt  to  demonstrate 
that  a  300-mg  trimethobenzamide 
hydrochloride  capsule  product  is 
bioequivalent  to  the  200-mg  Tigan 
injection  product.  In  a  supplemental 
NDA  dated  February  8,  2001.  and 
received  by  FDA  on  February  14,  2001, 
King  requested  approval  of  a  300-mg 
Tigan  (trimethobenzamide 
hydrochloride)  capsule  product. 

In  an  agreement  that  became  effective 
on  August  16.  2001  (the  Agreement), 
FDA  and  King  agreed  to  take  several 
actions  to  resolve  the  matter  of  the 
compliance  of  Tigan  products  with  the 
1979  notices.  Among  other  things.  King 
agreed  to  withdraw  the  request  for  a 
hearing  (originally  submitted  by 
Beecham]  on  matters  related  to  NDAs 
17-529  (Tigan  Suppositories).  17-530 
(Tigan  Injection),  and  17-531  (Tigan 
Capsules),  and  all  amendments  and 
supplements  thereto,  within  10  days  of 
the  effective  date  of  the  Agreement.  In 
a  letter  dated  August  24,  2001.  King 
withdrew  its  request  for  a  hearing  on 
these  matters  in  accordance  with  the 
Agreement. 

In  a  letter  dated  December  13,  2001, 
FDA  approved  King's  supplemental 
NDA  for  300-mg  Tigan  Capsules.  The 
approval  letter  states  that  the 
supplemental  NDA  provides  for  the 
following  in  response  to  the  1979  notice 
classifying  the  drug  as  effective  for 
postoperative  nausea  and  vomiting  and 
nausea  associated  with  gastroenteritis: 
Draft  labeling;  results  of  bioavailability 
studies:  and  updated  manufacturing, 
control,  and  testing  procedures. 

B.  Supplemental  NDA  for  Tigan 
Injection 

In  a  letter  dated  December  19.  2001, 
King  submitted  a  supplemental  NDA,  in 
accordance  with  the  Agreement  and 
§  314.70(c),  to  incorporate  in  NDA  17- 
530  (Tigan  Injection)  the  new  Tigan 
labeling  approved  by  FDA  on  December 
13,  2001,  as  part  of  the  approval  of 
King's  supplemental  NDA  for  Tigan 
Capsules  .\mong  other  things,  the 
labeling  states  that  Tigan  is  indicated  for 
the  treatment  of  postoperative  nausea 
and  vomiting  and  for  nausea  associated 
with  gastroenteritis  (the  indication 
specified  in  the  1979  notice  and  in  the 
recently-approved  labeling  for  Tigan 
Capsules),  and  that  the  dosage  of  Tigan 
Capsules  is  300  mg  I'nder  §  314.70(c), 
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the  supplemental  NDA  for  Tigan 
Injection  did  not  require  prior  agency 
approval. 

ITT  \t.uk.-iiiiij  ornth.T 

I  1  imi'llinl)fii/<imi(lf  H\  (IriK  h  In  ride 
lii|ci  tiiiii  .mil  (  ,i|)siilt'  CriKliii  ts 

In  light  of  Kings  wUhdravvdl  of  its 
hearing  requests.  FDA's  approval  of  300- 
mg  Tigan  Capsules,  and  King's  revision 
of  the  labeling  for  Tigan  Injection.  FDA 
is  issuing  this  notice  in  final  resolution 
of  all  matters  in  this  proceeding 
involving  trimethobenzamide 
hydrochloride  injection  and  capsules. 
(At  a  later  date,  FDA  intends  to  issue  a 
notice  resolving  all  matters  in  FDA 
Docket  No.  78N-0224  (DESI  11853) 
involving  trimethobenzamide 
hydrochloride  suppositories.) 

As  stated  above,  no  party  other  than 
Beecham  submitted  a  request  for  a 
hearing  in  response  to  the  1979  notice. 
Therefore,  all  other  parties  waived  any 
possible  contentions  regarding  the  legal 
status  of  their  trimethobenzamide 
hydrochloride  injection  and  capsule 
products  (including  those  products 
listed  in  the  1971  notice). 

Trimethobenzamide  hydrochloride 
capsule  products  made  by  several 
different  manufacturers  are  currently 
listed  with  FDA.  Continued  marketing 
of  an  unapproved  trimethobenzamide 
hydrochloride  capsule  product  is 
unlawful  and  is  subject  to  regulatory 
action.  Any  person  wishing  to  market  a 
trimethobenzamide  hydrochloride 
capsule  product  must  submit  and  obtain 
FDA  approval  of  a  new  NDA  or  ANDA. 

With  respect-to  trimethobenzamide 
hydrochloride  injection,  the  FDA 
publication  entitled  "Approved  Drug 
Products  With  Therapeutic  Equivalence 
Evaluations"  (the  Orange  Book),  22d  ed. 
(2002),  includes  two  products  other 
than  Tigan  lnjet:tion  on  the 
"Prescription  Drug  Product  List."  Four 
trimethobenzamide  hydrochloride 
injection  products  are  on  the  Orange 
Book's  "Discontinued  Drug  Product 
List."  For  some  of  these 
trimethobenzamide  hydrochloride 
injection  products,  an  ANDA 
supplement  to  revise  product  labeling 
may  be  required  for  continued  or 
renewed  marketing.  To  determine 
whether  an  ANDA  supplement  is 
required  for  a  particular  product,  write 
ti)  the  Office  of  Generic  Drugs  (see 
ADDRESSES) 

Any  drug  product  that  is  identical, 
related,  or  similar  to  the 
trimethobenzamide  hydrochloride 
injection  and  capsule  products  named 
above,  and  is  not  the  subject  of  an 
approved  application,  is  covered  by  the 
applications  named  above  (i.e..  NDAs 
17-530  and  17-531)  and  is  subjeci  to 


this  notice  (21  CFR  310.6).  Any  person 
who  wishes  to  determine  whether  a 
specific  product  is  covered  by  this 
notice  should  write  to  the  Division  of 
F*rescription  Drug  Compliance  and 
Surveillance  (see  ADDRESSES). 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sees.  201(n).  502.  505.  52  Stat.  1041. 
1050-1053).  as  amended  (21  U.S.C. 
321(n),  352.  355).  and  under  the 
authority  delegated  to  the  Director  of  the 
Center  for  Drug  Evaluation  and  Research 
(21  CFR  5.100). 

Dated:  December  18.  2002. 
|anet  Woodcock. 

Dinntor.  Center  for  Drug  Evaluation  and 
Research. 
IFR  Doc.  02-32344  Filed  12-23-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AfJD 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Gastroenterology  and  Urology  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

AGENCY,  i  Dud  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory-  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Gastroenterology 
and  Urology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Dote  and  Time:  The  meeting  will  be 
held  on  lanuary  17.  2003.  from  8:30  a.m. 
to  5  p.m. 

Location:  Hilton  DC  North-- 
Gaithersburg.  Salons  A.  B.  and  C.  620 
Pern,'  Pkwy..  Gaithersburg.  MD. 

Contact  Person:  Jeffrey  Cooper.  Center 
for  Devices  and  Radiological  Health 
(HFZ^70).  Food  and  Drug 
Administration.  9200  Corporate  Blvd.. 
Rockville.  MD.  20850.  301-594-1220. 
ext.  121.  or  FDA  Advisory  Committee 
Information  Line.  1-800-741-8138 
(301-443-0572  in  the  Washington.  DC 
area),  code  12523.  Please  call  the 
information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  committee  will  discuss, 
jnake  recommendations,  and  vote  on  a 
premarket  approval  application  for  a 
device  for  the  treatment  of 
gastroesophageal  reflux  disease. 


Background  information,  including  the 
agenda  and  questions  for  the  committee, 
will  be  available  to  the  public  one 
business  day  before  the  meeting,  on  the 
Internet  at  http://i\'W'w.fda.gov/cdrh/ 
panel.  Material  will  be  posted  on 
January  16,  2003. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January'  8,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:45 
a.m.  and  9:15  a.m..  and  between 
approximately  3  p.m.  and  3:30  p.m. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make  • 
formal  oral  presentations  should  notify 
the  contact  person  before  January  8, 
2003.  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  makn 
their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  AnnMarie 
Williams.'at  301-594-1283.  ext.  113.  at 
least  7  days  in  advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  December  9.  2002. 
Linda  Arey  Skiadany. 
Associate  Commissioner  for  External 
Hflalions. 

(FR  Dor    02-32277  Filed  12-23-02;  8:45  am] 
BILUNG  CODE  4160-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  Review; 
Comment  Request;  Training 
Tomorrow  s  Scientists:  Linking 
Minorities  and  Mentors  Through  the 
Web 

SUMMARY:  Under  the  provisions  of 
section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Office  of 
Behavioral  and  Social  Sciences 
Research  (OBSSR).  the  National 
Institutes  of  Health  (NIH)  has  submitted 
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to  the  Office  nf  Management  and  Budget 
(OMBl  a  requests  for  review  and 
approval  of  the  information  collection 
listed  below   This  proposed  information 
collection  was  previously  published  m 
the  Federal  Register  on  October  21. 
2002.  page  646.S2  and  allowed  60-days 
for  public  comments.  No  public 
comments  were  received  The  purposes 
of  this  notice  is  to  allow  an  additional 
30  days  for  public  comment  The 
National  Institutes  of  Health  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  recquinni  to  respond  to.  an 
information  collection  that  has  been 
extended,  revised,  or  implement  on  or 
after  October  1.  1995.  unless  it  displays 
a  currently  valid  OMB  c.ontrol  number. 
Proposed  Collection:  Title:  Training 
Tomorrow's  .Scientists:  Linking 
Minorities  and  Mentors  Through  the 
Web.  Type  of  Information  Collection 
Request:  REVISION.  OMB  control 
number  0925-0475.  Expiration  Date  1/ 
31/2003.  Seed  and  Use  of  Information 
Collection:  This  website  allows 
federally-funded  researchers  supported 
by  any  of  27  Institutes  and  Centers  of 
the  NIH  to  submit  an  electronic  form 
describing  his  or  her  research  areas,  as 
well  as  interests  in  mentoring  minority 
students  or  junior  faculty.  The 
researcher's  description  is  posted  on  the 
website  for  searching  by  interested 
minority  applicants.  Minority  students 
or  junior  faculty  search  the  website  to 
identify  researchers  with  whom  they 
would  like  to  work.  The  research 
projects  in  the  database  are  located  all 
over  the  country'  and  involve  cutting 
edge  research  activities  by  scientists 
funded  through  the  Institutes  and 
Centers  of  the  NIH  These  research 
projects  range  from  studies  of  children 
to  research  on  older  adults,  from 
laboratory  research  to  field  research 
from  social  research  to  a  combination  uf 
biological  and  behavioral  research. 
Applicants  conduct  an  electronic  search 
using  categories  such  as  research  areas 
of  interest,  desired  geographic  location 
of  the  researcher,  and  their  level  of 
education.  The  primary  objective  of  the 
program  is  to  ensure  that,  in  the  coming 
decades,  a  concentration  of  minority 
researchers  will  be  available  to  address 
behavioral  and  social  factors  important 
in  improving  the  public  health  and 
eliminating  racial  disparities.  Increasing 
the  number  of  minority  scientists  in  the 
U.S.  will  expand  our  currently  limited 
knowledge  about  the  epidemiology  and 
treatment  of  diseases  in  minority 
population.  Frequency  of  Response:  On 
occasion.  Affected  Public.  Individuals  or 
households   Type  of  Respondents: 
Students.  Post-doctorals.  Junior  Faculty, 
and  Principal  Investigators,  The  annual 


reporting  burden  is  as  follows: 
Estimated  \'umber  of  Respondents:  50: 
Estimated  Sumher  of  Responses  per 
Respondent:  1;  Average  Burden  Hours 
Per  Response:  10  minutes:  and 
Estimated  Total  Annual  Burden  Hours 
Requested:  8,  There  is  no  annualized 
cost  to  respondents.  There  are  no 
Capital  Costs,  Operating  Costs  and/or 
Maintenance  Costs  to  report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points; 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology'. 

Direct  Comments  to  OMB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the:  Office 
of  Management  and  Budget,  Office  of 
Regulatory  Affairs.  New  Executive 
Office  Building,  Room  10235, 
Washington.  DC  20503.  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Ms. 
Dana  .Sampson,  Program  Analyst. 
OBSSR,  OD.  .NIH,  Building  1,  Room  256, 
1  Center  Drive.  Bethesda,  MD  20892.  or 
call  non-toll-free  number  (301)  402- 
1146  or  E-mail  your  request,  including 
your  address  to:  SampsonD@od.nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
receivc^d  within  30-days  of  the  date  of 
this  publication. 

Dated:  December  13,  2002. 
John  larman. 

Executive  Officer,  Office  of  the  Director. 
National  Institutes  of  Health. 
[FR  Doc.  02-32365  Filed  12-23-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions, 
Availabiltty  tor  Licensing 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 

ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
dp  1  w  ;ied  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804:  telephone:  301/ 
496-^7057:  fax;  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Improved  \on-\  irai  Mammalian 
Expression  \  edor 

Gary  Naoel,  Zhi-yong  Yang  (NIAID/ 

VRC). 
DHHS  Reference  No.  E-3 18-2002/0 

filed  24  Sep  2002. 
Licensing  Contact:  Carol  Salata;  301/ 

435-5018;  salatad&od.nih.gov. 

This  invention  provides  an  improved 
expression  vector  that  generates  a  higher 
level  of  protein  than  vectors  currently  in 
use.  The  expression  vector  is  unique  in 
that  it  uses  a  specific  translational 
enhancer  in  combination  with  specific 
enhancer/promoters  to  yield  high  levels 
of  protein  expression  and  enhanced 
immunogenicity  for  DNA  vaccines.  This 
is  particularly  important  because  the 
potency  of  these  vaccines  in  humans  is 
marginal  and  this  type  of  improvement 
can  increase  the  effectiveness  of  various 
DNA  vaccines.  The  expression  vector 
cassettes  can  be  used  in  other  gene 
based  vaccines  as  well,  or  for 
production  of  recombinant  proteins 
from  eukaryotic  expression  vectors.  The 
invention  may  be  useful  in  the 
production  of  genetic  vaccines  and  gene 
therapies  for  a  wide  variety  of  diseases, 
including  cancer  and  viral  diseases  such 
as  HIV. 


7H4H() 


l.-.l 


(Mlftctl 


K.-'isi.T    Vol.  67 


\ 


(jHiliuunijs  (  .i[hII.u\   Scp.ij  .ihiin  ,inil 
Lift  ti  iispr  rt  V  I  on  I /.it  11  111  Smii  I  fv  .inil 
An.iU  111  .il  Devices 

George  j.iiimi  rt  al.  (NCI) 

DHHS  Reference  No.  E-307-2002/0 

filed  21  Oct  2002 
Licensing  Contact:  Dale  Berkley;  301/ 
435-5019:  berkleyd@od.nih.gov 
The  invention  is  a  device  that  acts  as 
an  interface  between  micro-scale 
separation  instruments  and  electrospray 
ionization  (ESI)  mass  spectrometers 
(MS),  thus  facilitating  the  separation 
and  MS  characterization  of  almost  any 
type  of  analyte  such  as  proteins, 
peptides,  and  small  molecules.  The 
device  may  be  used  as  an  interface 
between  ESI-MS  and  any  micro-scale 
separation  technology  such  as  capillary 
zone  electrophoresis  (CZE)  capillary 
electrochromatography  (CEC),  capillary 
isoelectric  focusing  (cIEF),  capillary 
isotachophoresis  (cITF),  electrokinetic 
chromatography  (EKC),  and  high 
performance  liquid  chromatography 
(HPLC).  The  invention  integrates  a 
separation  column,  an  electrical 
junction  and  a  spray  tip  on  a  single 
piece  of  fused  silica  capillary.  This 
invention  offers  advantages  over 
existing  ESl-MS  interfaces,  including 
ease  of  fabrication,  ruggedness  and  a 
true  zero  dead  volume  junction  between 
the  separatinn  rnhimn  and  the  ESI  tip. 

Mt-lhiMls  .111(1  i)«'\  II  )'s  III!  lull  .iinusrular 
Stiinuldtiun  ut  I  p(>t'i    \iiv\,i\  .iiiil 
Swaliuwing  Mub(.lu  (jiuup.s 

Christy  Ludlow  et  al.  (NINDS) 
DHHS  Reference  No.  E-181-2002/0 

filed  27  Sep  2002 
Licensing  Contact:  Dale  Berkley;  301/ 
435-5019;  berkJeyd@od.nih.gov 
The  invention  is  a  method  and  device 
that  induces  intramuscular  stimulation 
of  the  extrinsic  and  intrinsic  laryngeal 
musculature  to  improve  swallowing  and 
voice  and  upper  esophageal  sphincter 
opening  in  humans.  The  device  may  be 
used  to  augment  airway  protection  in 
persons  with  swallowing  problems 
(dysphagia)  who  are  at  risk  of 
aspiration.  This  invention  will  assist 
those  persons  who  have  chronic  long- 
standing dysphagia  and  have  not  been 
benefited  from  early  rehabilitative 
efforts,  putting  them  at  chronic  risk  of 
developing  life-threatening,pneumonia 
because  of  repeated  aspiration.  Limiting 
the  entry  of  food  or  liquids  into  the 
lungs  while  swallowing,  which  is  the 
objective  of  this  invention,  can  prevent 
aspiration.  Patients  at  risk  of  aspiration 
pneumonia  currently  require  enteric 
(tube)  feeding,  a  costly  method  for 
sustaining  nutrition  and  one  that  greatly 
reduces  quality  of  life.  The  invention 
comprises  three  unique  components  for 


preventing  aspiration  during 
swallowing  for  some  persons  now 
requiring  enteric  feeding:  (1) 
Intramuscular  implantation  to  produce 
two  synergistic  actions;  (2)  independent 
long  term  control  of  stimulation  during 
swallowing  by  patients;  and,  (3)  a 
unique  system  of  combining  indwelling 
intramuscular  electrodes  and 
controllers. 

\>,s.i\s  till    \sscml)l\  ot  Kb(il,i  Virus 
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Gary  Nabel,  Yue  Huang  (NIAID/VRC) 
DHHS  Reference  No.  E-090-2002/0 

filed  12  Jul  2002 
Licensing  Contact:  Carol  Salata:  301/ 

435-5018;  salatac@od.nih  gov 

This  invention  relates  to  assays  for  the 
identification  of  compounds  that  inhibit 
assembly  of  NP,  VP35,  and  VP24,  or 
inhibit  the  glycosylation  of  NP.  required 
for  nucleocapsid  formation  for  the  use 
as  anti-viral  agents.  The  invention  also 
relates  to  assays  for  the  identification  of 
compounds  that  block  glycosylation  of 
proteins  having  a  glycosylation  domain 
that  is  substantially  homologous  to  a 
glycosylation  domain  of  NP  required  for 
polymerization.  The  invention  further 
relates  to  pseudoparticles  for 
presentation  of  antigens  or  antigenic 
epitopes  for  immunogenic  or 
vaccination  purposes  especially 
filnvirus  varrinos  such  as  Ebola. 

l)(n'_;uf   I  (1 1,1  \  .lien  I  \  ,M  (  iiif  (  (mLimiiii; 
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Stephen  S.  Whitehead  (NIAID),  Brian  R 
Murphy  (NIAID),  Lewis  Markoff 
(FDA).  Barry  Falgout  (FDA) 
DHHS  Reference  No.  E-089-2002/0 

filed  03  May  2002 
Licensing  Contact:  Carol  Salata;  301/ 
435-5018;  salatac@od.nih.gov 
The  invention  relates  to  a  dengue 
virus  tetravalent  vaccine  containing  a 
common  30-nucleotide  deletion  (A30)  in 
the  3'-untranslated  region  (UTR)  of  the 
genome  of  dengue  virus  serotypes  1.2. 
3,  and  4.  The  previously  identified  A30 
attenuating  mutation,  created  in  dengue 
virus  type  4  (DEN4)  by  the  removal  of 
30  nucleotides  from  the  3'-UTR.  is  also 
capable  of  attenuating  a  wild-type  strain 
of  dengue  virus  type  1  (DENl).  Removal 
of  30  nucleotides  from  the  DENl  3'-UTR 
in  a  highly  conserved  region 
homologous  to  the  DEN4  region 
encompassing  the  A30  mutation  yielded 
a  recombinant  virus  attenuated  in 
rhesus  monkeys  to  a  level  similar  to 
recombinant  virus  DEN4A30.  This 
established  the  transportability  of  the 
A30  mutation  and  its  attenuation 


phenotype  to  a  dengue  virus  type  other 
than  DEN4.  The  effective  transferability 
of  the  A30  mutation  establishes  the 
usefulness  of  the  A30  mutation  to 
attenuate  and  improve  the  safety  of 
commercializable  dengue  virus  vaccines 
of  any  serotype. 

A  tetravalent  dengue  virus  vaccine 
containing  dengue  virus  types  1,  2.  3. 
and  4  each  attenuated  by  ihe  A30 
mutation  is  being  developed.  The 
presence  of  the  A30  attenuating 
mutation  in  each  virus  component 
precludes  the  reversion  to  a  wild-type 
virus  by  intertypic  recombination.  In 
addition,  because  of  the  inherent  genetic 
stability  of  deletion  mutations,  the  A30 
mutation  represents  an  excellent 
alternative  for  use  as  a  common 
mutation  shared  among  each  component 
of  a  tetravalent  vaccine. 

VAC-BAC  Shuttle  Vector  System 

Bernard  Moss.  Arban  Domi  (NIAID) 
DHHS  Reference  No.  E-355-2001/0 

filed  10  Apr  2002 
Licensing  Contact:  Carol  Salata;  301/ 

435-5018;  salatac@od.nih.gov 

This  invention  relates  to  a  VAC-BAC 
shuttle  vector  system  for  the  creation  of 
recombinant  poxviruses  from  DNA 
cloned  in  a  bacterial  artificial 
chromosome.  A  VAC-BAC  is  a  bacterial 
artificial  chromosome  (BAG)  containing 
a  vaccinia  virus  genome  (VAC)  that  can 
replicate  in  bacteria  and  produce 
infectious  virus  in  mammalian  cells. 

The  following  are  some  of  the  uses  for 
1  VAC-BAC: 

1 . VAC-BACs  can  be  used  to  modify 
vaccinia  virus  DNA  by  deletion, 
insertion  or  point  mutation  or  add  new 
DNA  to  the  VAC  genome  with  methods 
developed  for  bacterial  plasmids,  rather 
than  by  recombination  in  mammalian 
cells. 

2.  It  can  be  used  to  produce 
recombinant  vaccinia  viruses  for  gene 
expression. 

3.  It  can  be  used  for  the  production  of 
modified  vaccinia  viruses  that  have 
improved  safety  or  immunogenicity. 

Advantages  of  the  VAC-BAC  shuttle 
system: 

1.  VAC-BACs  are  clonally  purified 
from  bacterial  colonies  before  virus 
reconstitution  in  mammalian  cells. 

2.  Manipulation  of  DNA  is  much 
simpler  and  faster  in  bacteria  than  in 
mammalian  cells. 

3.  Modified  genomes  can  be 
characterized  prior  to  virus 
reconstitution. 

4.  Only  virus  with  modified  genomes 
will  be  produced  so  that  virus  plaque 
isolations  are  not  needed. 

5.  Generation  of  a  stock  of  virus  from 
a  VAC-BAC  is  accomplished  within  a 
week  rather  than  many  weeks. 
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6.  Multiple  viruses  can  be  generated 
at  the  same  time  since  plaque 
purification  is  unnecessary. 

Hatf^d   Di-i  ember  13.  2002. 
|hi  k  S[)iet;t'l. 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
National  Institutes  of  Health. 
[PR  Dill    02   :12:M8  Filed  12-23-02;  8:45  am) 
BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes.  i)f  Hedllh. 
Public  Health  Service.  DHHS. 
action:  Notice. 

SUMMARY:  The  inventions  listed  below 
ari'  owned  by  agencies  of  the  U.S. 
t;n\ernment  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federallvfunded  research  and 
development   Foreign  patent 
applications  are  filed  on  selecteij 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  !i(  t-n^iiig. 

ADDRESSES:  Licensing  information  .md 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  bv  writing 
to  the  indicated  licensmg  contact  at  the 
Office  of  Technology  Transfer.  National 
Institutes  of  Health.  6011  Executive 
Boulevard,  Suite  325.  Rockville, 
Maryland  20852-3804:  telephone:  301/ 
44b-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications 

Immunotherapy  With  In  Vitro-Selected 
.\ntigen-Specifir  Lymphocytes  After 
.Nonmyeloablative  Lymphodepleting 
Chemotherapy 

Mark  E  Dudlev,  Steven  A.  Rosenberg. 

lohn  R  Wunderlich  (NCI) 
DHHS  Reference  No.  E-2 75-2002/0- 

US-Ol  filed  06  Sep  2002 
Licening  (Contact   Jonathan  Dixon;  ,H)1. 

4,35-5559;  dixonj@od.nih.gov. 

This  invention  disclcses  a  novel 
method  of  treating  cancer  The  approach 
uses  autologous  T-cells.  which  are 
selected  for  their  highly  avid 
recognition  of  an  antigen  expressed  by 
the  cancer   In  studies  performed  at  the 
National  Cancer  institute  [NC;i).  this 
method  has  proven  effective  in 
promoting  the  regression  of  cancer  in 
patients  with  metastatic  melanoma 


The  treatment  of  1 3  patients  at  NCI 
resulted  in  tumor  shrinkage  of  at  least 
50  percent  in  six  of  the  13,  and  several 
patients  remain  cancer  free  more  than  a 
year  after  treatment.  All  of  the  patients 
enrolled  in  this  trial  had  been 
unresponsive  to  previous  therapies 
including,  surgery,  radiation  and 
chemotherapy.  This  method  represents 
a  step  forward  in  the  treatment  of  cancer 
and  offers  a  clinically  proven  approach 
to  effectively  promote  the  regression  of 
tumors  Not  only  may  this  method  apply 
to  a  variety  of  cancers,  but  it  may  also 
be  applicable  in  treating  other  diseases 
such  as  AIDS,  immunodeficiency,  or 
other  autoimmunity  for  which  immune 
effector  cells  can  impact  the  clinical 
outcome 

Humanized  Anti-TAG  72  CC49  for 
Diagnosis  and  Therapy  of  Human 
Carcinomas 

Sved  V   Kashmiri  (NCI),  Jeffrey  Schlom 

(NCI).  Eduardn  Radian  (NIDDK) 
DHHS  Reference  No  E-01 3-2002/0- 

US-0]  filed  28  jun  2002 
Licensing  Contact:  Jonathan  Dixon;  301/ 
435-5559;  dixnnj@od  nih.gov 
Tumor  associated  glycoprotein  (TAG- 
72)  is  expressed  on  the  cells  of  a 
majority  of  human  carcinomas, 
including  colorectal,  gastric,  pancreatic, 
breast,  lung,  and  ovarian  The  murine 
monoclonal  antibody  (mAb)  CC49 
specifically  recognizes  TAG-72  and  has 
d  higher  affinity  for  TAG-72  than  its 
predecessor,  872. 3, 

The  present  invention  discloses  new 
humanized  variants  of  CC49  that  have  a 
higher  binding  affinity  to  TAG-72  than 
previous  humanized  variants  Identified 
as  HuCC49Vl5  and  HuCC49Vl4.  these 
variants  also  retain  low  immunogenicity 
of  variable  regions  using  sera  of  patients 
var:cinated  with  murine  C:C49 

These  variants  have  potential  benefits 
for  use  in  the  detection  and/o:  treatment 
of  a  range  of  human  carcinomas   C;ertain 
fields  of  use  may  not  be  available 
Please  contact  OTT  for  information 
regarding  the  availability  of  specific 
fields  of  use. 

Identification  of  Potential  Ovarian 
Cancer  Tumor  Markers  and 
Therapeutic  Targets 

Dr.  .^mir  lazaen  et  al  (NCI) 

DHHS  Reference  No  E-310-2001/O- 

US-01  filed  13  Feb  2002 
Licensing  Contact:  Catherine  Joyce:  301/ 
435-5031;  )ovcere.nd  nih.gov 
Genes  that  are  differentially  expressed 
in  cancerous  o\arian  tissue  as  compared 
to  normal  ovarian  tissue  were  identified 
using  micfoarray  technology  This 
technique  was  used  to  chaiactenze  gene 
expression  patterns  in  BRCA-1 


associated  tumors,  BRCA-2  associated 
tumors,  sporadic  tumors  and 
immortalized  "normal"  ovarian 
epithelial  cells.  As  a  result  of  this 
analysis,  genes  that  are  up-regulated  in 
ovarian  cancer  were  identified. 
Approximately  two-thirds  of  the 
sequences  identified  were  previously 
known  genes,  while  approximately  one- 
third  were  expressed  sequence  tags 
(ESTs),  representing  sequences  that  are 
cloned  and  identified  but  not  yet 
characterized.  Eighty-three  (83)  genes 
were  over-expressed  in  50%  of  all 
tumors  and  these  over-expressed 
sequences  may  be  used  as  markers  for 
ovarian  cancer  and/or  targets  for 
therapy. 

The  above-mentioned  invention  is 
available  for  licensing  on  an  exclusive 
or  non-exclusive  basi? 

A  Metastasis  Suppressor  (.ene  on 
Human  Chromosome  8  and  It*.  \  se  in 
the  Diagnosis,  Proenosis   and 
Treatment  of  Cancer 

Naoki  Nihei  (NIEHS),  J,  Carl  Barrett 
(NCI),  Natalay  Kouprina  (NCI). 
Vladimir  Larionov  (NCI) 
DHHS  Reference  No.  E-238-2001/0- 

US-01  filed  21  Dec  2001 
Licensing  Contact:  Matthew  Kiser;  301/ 
435-5236;  kiserm@od.nih.gov 
The  subject  technology  is  directed  to 
a  gene  on  human  chromosome  8  that 
suppresses  metastasis  of  prostate  cancer. 
The  gene  has  been  shown  to  suppress 
the  metastatic  ability  of  rat  prostate 
cancer  and  is  down-regulated  in  human 
prostate  cancers  from  metastatic  foci. 
Embodiments  of  the  technology  include 
gene  therapy  to  prevent  the  metastasis 
of  human  cancer,  in  particular  prostate 
cancer,  use  of  the  gene  as  a  clinical 
marker  in  the  diagnosis  and  prognosis  of 
cancer,  in  particular  prostate  cancer, 
and  the  development  of  small  molecules 
that  mimic  the  effect  of  the  gene 
product. 

The  present  invention  provides  an 
isolated  or  purified  nucleic  acid 
molecule  consisting  essentially  of  a 
nucleotide  sequence  encoding  the 
metastasis  suppressor  gene  located  at 
p21-pl2  on  human  chromosome  8, 
which  has  been  named  Tey  1,  or  a 
fragment  thereof  comprising  at  least  455 
contiguous  nucleotides 

Detection  and  Quantification  of  Cnpto- 
1  in  Human  Milk  I  sing  ELIS.^ 

Catenna  Bianco,  David  S.  Salomon 

(NClj 
DHHS  Reference  Nos.  E-290-2000/Q- 

US-01  filed  26  Jan  2001  and  E-290- 

2000/&-PCT-02  filed  23  Jan  2002 

(PCT/US02/02225) 
Licensing  Contact:  Brenda  Hefti;  301/ 

435-4632;  heftib@od.nih.gov 
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Cripto-1  (CRl)  is  a  member  of  the 
epidermal  growth  factor  (EGF)-related 
families  of  peptides  and  is  involved  in 
the  development  and  progression  of 
various  human  carcinomas.  In 
particular.  CRl  overexpression  has  been 
detected  in  50-90%  of  carcinomas  of 
the  colon,  pancreas,  stomach, 
gallbladder,  breast,  lung,  endometrium 
and  cervix.  Current  methodologies  of 
cancer  detection,  e.g. 
immunohistochemistry,  can  be  time 
consuming,  inconvenient  and 
oftentimes,  inaccurate,  and  therefore,  a 
need  exists  for  more  efficient,  reliable 
and  less  time  consuming  methods  of 
detection.  The  invention  relates  to  such 
a  method  of  detection.  The  inventors 
disclose  methods  for  the  detection  and 
quantification  of  CRl  in  human  milk, 
using  an  ELISA-based  protocol.  Thus, 
this  test  could  be  used  to  more 
effectively  detect  and  perhaps  stage 
cancers.  Additionally,  should  particular 
tumor  cells,  e.g.  breast  tumor  cells, 
express  a  sufficiently  high  level  of  CRl, 
it  may  be  possible  to  use  the  disclosed 
assay  to  detect  and  measure  CRl  in 
human  serum  and/or  plasma.  Claims  to 
these  routes  of  detection  are  also  present 
in  the  patent  application.  As  such,  a 
novel,  efficient  and  useful  in  vitro 
diagnostic  and  prognostic  test  is  now 
available  to  suitable  commercial 
partners 

Improviiii;  (  hrniutlic!  ,i|i\  li\   lii<  i  f.isfd 
Killini;  ol  ruriuir  (.ells  ,ui(i  I'mtn  tmn  ot 
\orrn.i!  <  I'lK   !  hidiiuh  p  *"  Kiii.ise 

Inhilut  iiMi 

Dmitry  Bulavin  and  Albert  J.  Fornace.  Jr. 

(NCI)  " 

DHHS  Reference  Nos.  E-235-2000/0- 

US-01  filed  07  Nov  2000  and  E-235- 

2000/0-FCrr-02  filed  06  Nov  2001 

(PCT/USOl/47669) 
Licensing  Contact:  Catherine  Joyce;  301/ 

435-5031:  lQycec@od.nih.gov 

Responses  to  genotoxic  stress  include 
the  initiation  of  cell-cycle  arrest  and  the 
maintenance  of  cell-cycle  arrest  during 
DNA  repair.  Although  maintenance  of 
G2/M  checkpoints  is  known  to  involve 
Chkl.  Chk2/Rad53  and  upstream 
components,  the  mw:hanisms  involved 
in  initiation  of  the  G2/M  checkpoint  are 
less  well  defined.  The  inventors  have 
discovered  that  p38  kinase  has  a  critical 
role  in  the  initiation  of  a  G2/M  delay 
after  genotoxic  stress  such  as  ultraviolet 
radiation.  The  inventors  contemplate 
that  p38  MAPK  inhibition  will  enhance 
the  efficacy  of  chemotherapy  by 
inhibiting  the  initiation  of  G2/M  arrest 
in  stressed  cells  and  promoting  the 
progression  of  such  cells  into  M  phase. 

Tne  above-mentioned  invention  is 
available  for  licensing  on  an  exclusive 
or  non-exclusive  basis. 


('\rimi(imt'  F'h(isph()r\  last'  d.s  d  Idiyfl 
for  Imaging  .iml  I  htt<i[)\ 

RW  Klecker  and  JM  Collins  (FDA) 
DHHS  Reference  Nos.  E-1 56-1 999/0- 

US-01  filed  19  Jan  2001  and  E-1 56- 

1999/0-PCT-02  filed  18  [an  2002 

(PCT/US02/01216) 
Licensing  Contact:  Brenda  Hefti;  301/ 

435-4632;  beftib@od.nih.gov 

The  present  invention  describes 
methods  to  diagnose  and  monitor  the 
treatment  of  tumors  with  high 
expression  of  thymidine  phosphorylase 
(TP).  Overexpression  of  TP  has  been 
shown  to  correlate  with  angiogenesis, 
and  this  fact  can  be  used,  via  TP's 
enzyme  fimction,  to  preferentially  label 
angiogenic  cells  through  the 
introduction  of  relevant  precursors. 
These  precursors  consist  of  labeled 
thymine  analogues  which  are  converted 
by  TP  into  retained  cell-components. 
This  can  allow  for  the  non-invasive 
imaging  of  tumors  with  high  angiogenic 
activity.  The  technique  can  also  be  used 
to  kill  tumor  cells  by  providing  the 
analogues  in  higher  concentrations  or 
with  therapeutic  isotopes  so  as  to  be 
toxic  to  cells  with  high  TP  levels. 

Dated:  December  13,  2002. 
lack  Spiegel, 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
National  Institutes  of  Health. 
|FR  Doc.  02-32349  Filed  12-23-02;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  ot  Health 

Government-Owned  Inventions, 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 
I'lihlii  Health  Service.  DHHS. 
ACTION:  Notice. 

SUMMARV:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
fnr  !ir»in>;ing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
OfTice  of  Tt»chnology  Transfer.  National 
Institutes  of  Health,  601 1  Executive 


Boulevard.  Suite  325.  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Tryptophan  as  a  FuiutiDiial 

K(>pla(  ement  tor  .ADF-ribose-arsiriinp  in 

Kt'i  ombinant  Proteins 

Dr  JM.'i  .Muss  et  al.  (NHLBi),  DHHS 
Reference  No.  E-16O-2002/0-US-01 
filed  28  Jun  2002  Licensing  Contact: 
Marlene  Shinn;  301/435-4426; 
shinnm@od.nih.gov. 

Bacterial  toxins  such  as  cholera  toxin 
and  diphtheria  toxin  catalyze  the  ADP- 
ribosylation  of  important  cellular  target 
proteins  in  their  human  hosts,  tlicreby. 
as  in  the  case  of  cholera  toxin. 
irreversibly  activating  adenylate  cyclase. 
In  this  reaction,  the  toxin  transfers  the 
ADP-ribose  moiety  of  Nicotinamide 
Adenine  Dinucleotide  (NAD)  to  an 
acceptor  amino  acid  in  a  protein  or 
peptide.  ADP-ribosylatiun  loads  to  a 
peptide/protein  with  alitTcd 
biochemical  oi  ph n  m  fi  i  i   un  al 
properties.  Maiiimih.iiis  pp!"ins 
catalyze  react i ■  > i i -  m 1 1 1 1 1  1 1  in  ! he 
bacterial  toxin-    I  tn   ADl'ribosylated 
proteins  reprt'stnt  us.tul 
pharmacological  agents,  however,  their 
use  is  limited  by  the  inherent  instability 
of  the  ADP-ribose-protein  linkage 

The  NIH  announces  a  new  technology 
wherein  recombinant  proteins  are 
created  that  substitute  phenylalanine  or 
tryptophan  for  an  arginine,  thereby 
making  the  protein  more  stable,  and 
better  suited  as  agents  for  therapeutic 
purposes.  The  modification  creates  an 
effect  similar  to  ADP-ribosylation  of  the 
arginine.  An  example  of  a  protein  that 
can  be  modified  is  the  defensin 
molecule,  which  is  a  broad-spectrum 
antimicrobial  that  acts  against  infectious 
agents  and  plays  an  important  role  in 
the  innate  immune  defense  in 
vertebrates. 

Identification  ot  .\nti-Hl\  (Compounds 
Inhihitini;  Virus  .Assemhix  and  Bindint; 
lit  Sucleocapsid  Protein  to  Nu(  leic  .\(  id 

iJis.  Robert  Shoemaker  and  Mu.iiael 
Currens  (STB.  DTP,  DCTD,  NCI).  Drs. 
Alan  Rein  and  Ya-Xiong  Feng  (DRP, 
CCR,  NCI),  Drs.  Robert  Fisher,  Andrew 
Stephen,  Shizuko  Sei,  Bruce  Crise,  and 
Louis  Henderson,  and  Ms.  Karen 
Worthy  (SAIC-Frederick),  DHHS 
Reference  No.  E-1 2 1-2002/0  filed  08 
Oct  2002,  Licensing  Contact:  Sally  Hu; 
301/435-5606;  hus@od.nih.gov 

This  invention  identified  potent 
inhibitors  of  HIV  particle  assembl\  and 
nucleocapsid/nucleic  acid  binding.  Two 
series  of  active  antiviral  compounds  are 
described  in  this  invention.  One  series 
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comprises  aromatic,  antimony- 
containing  compounds  while  the  other 
an  aromatic  tricarboxylic  acid.  Both 
series  have  been  shown  to  exhibit  anti- 
HI\'  viral  activity  by  inhibiting  viral 
particle  assembly  and  by  inhibiting  the 
binding  of  the  nucleocapsid  protein  to 
nucleic  acid  and  protecting  susceptible 
human  rells  from  the  cytopathic  effect 
of  Hl\'.  Clompounds  in  both  classes 
show  potent  activity  in  mechanistic 
assays  and  cell-based  antiviral  assay.s 
and  are  quite  non-toxic  in  vitro  Thus, 
these  compounds,  or  derivatives,  may 
be  useful  m  treatment  of  AIDS  patients 

Apparatus  and  Method  for  In  Vitro 
Recording  and  Stimulation  of  Cells 

David  Ide  (NIMH).  Creorge  Mentis 
(NINDS),  DHHS  Reference  No  E-068- 
2002  filed  05  iul  2002,  Licensing 
Contact:  Dale  Berkley;  301/435-5019; 
berkleyd@od.nih  gov. 

The  invention  is  an  apparatus  that 
allows  in  vitro  recording  and 
stimulation  of  neuronal  tissue  using 
extracellular  and  intracellular 
techniques  This  system  enables  the 
experimenter  to  combine  commercially 
available  motorized  micromanipulators 
(used  to  position  electrodes  for 
intracellular  recordings)  with  newlv 
designed  miniature  micromanipulators 
to  perform  simultaneously  extracellular 
recordings  and/or  stimulations.  The 
apparatus  consists  of  a  i  ire  ular  plexiglas 
in  vitro  chamber,  an  alunuiiuin  base  that 
allows  adjustment  to  securely 
positioned  preparations  at  various 
rotated  positions  during  the  course  of 
the  experiment  (without  having  to  re- 
position the  preparation],  and  a  set  of 
several  (maximum  ten)  miniaturized 
micromanipulators,  allowing  four- 
dimensional  control.  The  positioning  of 
the  electrodes  for  extracellular 
recordings/stimulation  is  done 
manually  without  any  motor  control. 
The  miniature  micromanipulators  can 
also  be  used  to  position  multi-barrel 
electrodes  for  local  application  of 
pharmacological  agents  as  well  as  for 
different  purposes  (mini  temperature 
probe.  pH  probe,  outlet  or  inlet  tubing 
etc).  This  is  a  unique  system  that 
permits  a  practical,  versatile 
electrophysiological  setup  for 
simultaneous  extracellular  and 
intracellular  recordings.  The  apparatus 
is  fully  documented  and  ready  for 
transfer  from  the  laboratory  to  the 
commercial  environment. 


Dated:  December  13.  2002. 
lack  Spiegel. 

Director.  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
Sational  Institutes  of  Health. 
!FK  Doc   02-32350  Filed  12-23-02:  8:45  am] 

BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Complementary 
and  Alternative  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
IS  hereby  given  of  the  National  Advisory 
Council  for  Complementary  and 
.Mternative  Medicine  (NACCAM). 

The  meeting  will  be  open  to  the 
public  ds  indicated  below,  with 
attendance  limited  to  space  available. 
lndi\  iduals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  act:L.mmodations.  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  m  ac;(:ordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussion  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National 
Advisory  Council  for  Complementary 
and  Alternative  Medicine. 

Da(e;  January  27,  2003. 

C/osed;  8:30'to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Open:  12:30  to  5:30  p.m. 

Agenda:  The  agenda  includes  opening 
remarks  by  Director.  NCCAM,  concept 
reviews:  Dietary  Supplements  Resource 
Center;  Health  Services  Research; 
Probiotics,  and  Clinical  Research. 
Presentations:  Cancer  CAM  Working 
Group;  General  Principals  for 
Collaboration  with  NCI;  Patient  Focus 
Groups  on  Cancer  and  CAM  and  other 
business  of  the  Council. 

Place:  Neuroscience  Conference 
Center,  6001  Executive  Boulevard, 
Conference  Rooms  C  and  D.  Rockville, 
MD  20852. 


Contact  Person:  Jane  F.  Kinsel,  Ph.D., 
Executive  Secretary,  National  Center  for 
Complementary  and  Alternative 
Medicine.  National  Institutes  of  Health, 
6~07  Democracy  Blvd..  Suite  401, 
Bethesda.  MD  20892,  (301)  49^-6701. 

The  public  comments  session  is 
scheduled  from  5-5:30  p.m.  Each 
speaker  will  be  permitted  5  minutes  for 
their  presentation  Interested 
individuals  and  representatives  of 
organizations  are  requested  to  notify  Dr. 
Jane  Kinsel,  National  Center  for 
Complementary  and  Alternative 
Medicine.  NIH,  6707  Democracy 
Boulevard,  Suite  401.  Bethesda, 
Maryland,  20892,  301-496-6701,  Fax: 
301^80-0087  or  via  email 
NCCAMES@maU.nih.gov.  Letters  of 
intent  to  present  comments,  along  with 
a  brief  description  of  the  organization 
represented,  should  be  received  no  later 
than  5  p.m.  on  January  17,  2003.  Only 
one  representative  of  an  organization 
may  present  oral  comments.  Any  person 
attending  the  meeting  who  does  not 
request  an  opportunity  to  speak  in 
advance  of  the  meeting  may  be 
considered  for  oral  presentation,  if  time 
permits,  and  at  the  discretion  of  the 
Chairperson.  In  addition,  written 
comments  may  be  submitted  to  Dr.  Jane 
Kinsel  at  the  address  listed  above  up  to 
10  calendar  days  (February  6,  2003) 
following  the  meeting. 

Copies  of  the  meeting  agenda  and  the 
roster  of  members  will  be  furnished 
upon  request  by  Dr.  Jane  Kinsel, 
Executive  Secretary,  NACCAM, 
National  Institutesof  Health,  6707 
Democracy  Boulevard,  Suite  401, 
Bethesda,  Maryland  20892,  301 — 496- 
6701,  Fax  301-^80-0087,  or  via  email  at 
NCCAMES@mail.nih.gov.  This 
information  will  be  posted  two  weeks 
prior  to  the  meeting  on  the  NCCAM 
website  at  NCCAM@nih.gov. 

Dated:  December  17.  2002. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy.  NIH. 
jFR  Dor  02-32360  Filed  12-23-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  ot  Health 

National  Heart.  Lung,  and  Blood 
Institute:  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor}'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council. 


'H4H4 


fcdcr.il    Kc<4istt'i 


Decombr: 


:n(K 


\..tl 


The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Advisory  Cnunc.ii. 

Date:  February  6,  2003. 

Open:  8:30  a.m.  to  2  p.m. 

Agenda:  For  discussion  of  program  policies 
and  issues. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive.  Conference 
Room  U).  Bethesda.  MD  20892. 

Closed:  2  p.m.  to  adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,31  Center  Drive.  Conference 
Room  10,  Bethesda.  MD  20892. 

Contact  Person:  Deborah  P.  Beebe,  PhD, 
Director,  Division  of  Extramural  Affairs. 
National  Heart.  Lung,  and  Blood  Institute. 
National  Institutes  of  Health.  Two  Rockledge 
Center.  Room  7100.  6701  Rockledge  Drive. 
Bethesda.  MD  20892.  ,301/435-0260. 

Infurmalion  is  also  available  on  the 
Institute's/Center's  home  page: 
\A-WH.nblbi  nih.gov/meetings/index.htm. 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Di.sorders  Research;  93.837.  Heart  and 
Vascular  Diseases  Research;  93.838.  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health.  HHS) 

Dated:  December  17.  2002. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  02-32355  Filed  12-23-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  ot  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke,  Notice  of 
Meetings 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Advisory  Neurological 
Disorders  and  Stroke  Council. 

The  meetings  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals>who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Advi.sory 
Neurological  Disorders  and  Stroke  Council 
Training  Subcommittee. 

Date:  Febrary  5.  2003. 

Time:  8  p.m.  to  10  p.m. 

Agenda:  To  discuss  the  training  programs 
of  the  Institute. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  7400  Wisconsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person;  Constance  W.  Atwell.  PhD. 
Associate  Director  for  Extramural  Research. 
National  Institute  of  Neurological  Disorders 
and  Stroke.  National  Institutes  of  Health. 
Neuroscience  Center.  6001  Exe<;utive  Blvd.. 
Suite  3309.  MSC  9531.  Bethesda.  MD  20892- 
9531.  (301)496-9248. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council 
Infrastructure.  Neuroinformatics.  and 
Computational  Neuroscience  Subcommittee. 

Date:  February  6.  2003. 

Time:  8  a.m.  to  10  a.m. 

Agenda:To  discuss  research  me<;hanisms 
and  infrastructure  needs. 

Place:  National  Institutes  of  Health. 
Building  31.  31  Center  Drive.  8A-28. 
Bethesda.  MD  20892. 

Contact  Person:  Robert  Baughman.  MD. 
As.sociate  Director  for  Te<;hnology 
Development,  National  Institute  of 
Neurological  Disorders  and  Stroke,  National 
Institutes  of  Health.  6001  Executive  Blvd.. 
Suite  2137.  MSC  9527.  Bethesda.  MD  20892- 
9527.(301)496-1779. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
www.ninds.nih.gov.  where  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders;  93.854. 
Biological  Basis  Research  in  the 
Neurosciences.  National  Institutes  of  Health. 
HHS) 


Dated  December  17.  2002. 

I  .i\  <T  nr  >     Mt  mulii'lit 

Direi.tor.  Office  o)  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-32352  Filed  12-23-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke:  Notice  of 
Meetings 

iursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Advisory  Neurological 
Disorders  and  Stroke  Council. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council, 
Clinical  Trials  Subcommittee. 

Date:  February  6.  2003. 

Open:  8  a.m.  to  8:30  a.m. 

Agenda:  To  discuss  clinical  trials  policy. 

Place:  National  Institutes  of  Health, 
Building  1,  1  Center  Drive,  Wilson  Hall, 
Bethesda,  MD  20892. 

Closed:  8:.30  a.m.  to  10  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Building  1.  1  Center  Drive.  Wilson  Hall. 
Bethesda,  MD  20892. 

Contact  Person:  Constance  W.  Atwell.  PhD. 
Associate  Director  for  Extramural  Researt;h. 
National  Institute  of  Neurological.  Disorders 
and  Stroke.  National  Institutes  of  Health. 
Neuroscience  Center.  6001  Executive  Blvd., 
Suite  3309.  MSC  9531.  (301)  496-9248. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

Date:  February  6-7,  2003. 

Open:  February  6,  2003,  10:30  a.m.  to  4 
p.m. 
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Agenda:  Report  by  the  Acting  Director, 
NINDS;  Report  by  the  Director.  Division  of 
Extramural  Research;  Report  by  the  Director 
of  NIH,  and  other  administrative  and 
program  developments. 

Place:  National  Institutes  of  Health. 
Building  1.  1  Center  Drive,  Wilson  Hall, 
Bethesda.  MD  20892. 

Closed:  February  6,  2003.  4  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  the 
Division  of  Intramural  Research  Board  of 
Scientific  Counselors'  reports. 

Place:  National  Institutes  of  Health. 
Building  1,  1  Center  Drive,  Wilson  Hall. 
Bethesda,  MD  20892. 

Closed:  February  7.  2003.  8  a.m.  to  11:30 
a.m. 

Place:  National  Institutes  of  Health. 
Building  1.  1  Center  Drive.  Wilson  Hall. 
Bethesda.  MD  20892 

Contact  Person:  Constant  e  \V  .Atwell.  PhD. 
Associate  Director  for  Extramural  Research. 
National  Institute  of  Neurological.  Disorders 
and  Stroke.  National  Institutes  of  Health. 
Neuroscience  Center.  6001  Executive  Blvd., 
Suite  3309.  MSC  9531,  (301)496-9248, 

In  the  interest  of  security.  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  ID.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
www.ninds.nih.gov.  where  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  December  17,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

:FR  Dim    02-32353  Filed  12-23-02;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heafth 

National  Institute  of  Nursing  Research: 
Notice  of  Meeting 

Pursuant  to  spt:ti<)n  10(d)  of  the 
Fcdt'ra!  .'XdvisoPv-  committee  Act,  as 
aiiu'iided  {.S  U.SC  .Appendix  2).  notice 
i,s  herpbv  givpn  of  the  National  Advisors 
C()un(,il  for  Nursing  Research 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendant  e  limited  to  space  available 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
nutiK  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  352b(c)(6),  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
properlv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
council  for  Nursing  Research. 

Date:  January  28-29.  2003. 

Open:  January  28.  2003.  1  p.m.  to  5  p.m. 

.Agenda.  For  discussion  of  program  policies 
and  issues. 

Place:  National  Institutes  of  Health, 
Building  31.  31  Center  Drive,  Conference 
Room  6,  Bethesda,  MD  20892. 

Open:  January  29,  2003  8:30  a.m.  to  10:30 
a.m. 

Agenda:  For  discussion  of  program  policies 
and  issues. 

Place:  National  Institutes  of  Health 
Building  31,  31  Center  Drive.  Bethesda,  MD 
20892. 

Closed:  January  29,  2003.  10:30  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  National  Institutes  of  Health 
Building  31.  31  Center  Drive,  Bethesda.  MD 
20892. 

Contact  Person:  Mary  Leveck.  PhD.  Deputy 
Director.  NINR,  NIH  Building  31.  Room 
5B05.  Bethesda,  MD  20892,  (301)  594-5963. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
www.nih.gov/ninr/a_advisory.html,  were  an 
agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361.  Nursing  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  December  17,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-32354  Filed  12-23-02;  8:45  am) 

WLUNG  COOE  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  section  lOtd)  of  the 
Federal  .Advisorv  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  herebv  given  of  the  foliuwing 
meetings 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Initial 
Review  Group.  Health  Services  Research 
Review  Subcommittee. 

Date:  February  13,  2003. 

Time.  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Bethesda,  MD  20814. 

Contact  Person:  Elsie  Taylor.  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  Alcoholism.  National  Institutes  of 
Health,  Suite  409.  6000  Executive  Blvd., 
Bethesda.  MD  20892-7003.  301-443-9787. 
etayloi^niaaa. nih.gov. 

Name  of  Committee:  National  Institute  of 
Alcohol  Abuse  and  Alcoholism  Initial 
Review  Group.  Biomedical  Research  Review 
Subcommittee. 

Date:  February  21.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike.  Rockville.  MD  20852. 

Contact  Person:  Sathasiva  B.  Kandasamy. 
PhD,  Scientific  Review  AdminisU^tor, 
Extramural  Project  Review  Branch,  Office  of 
Scientific  Affairs,  National  Institute  on 
Alcohol,  Abuse  and  Alcoholism,  6000 
Executive  Blvd,  Suite  409,  Bethesda,  MD 
20892-7003.  (301)  443-2926. 
skandasa@mail.nih.gov. 

Name  of  Committee:  National  Institute  of 
Alcohol  Abuse  and  Alcoholism  Initial 
Review  Group.  Clinical  and  Treatment 
Subcommittee. 

Date:  February  27-28.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Bethesda,  MD  20814. 

Contact  Person:  Elsie  Taylpr,  MS, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism.  National 
Institutes  of  Health,  Suite  409.  6000 
Executive  Blvd..  Bethesda.  MD  20892-7003. 
301-443-9787.  etaylor@niaaa.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271.  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians:  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891 ,  Alcohol  Research  Center  Grants. 
National  Institutes  of  Heahh.  HHS) 
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Dated;  December  17.  2002. 
LaVerae  Y.  SlrinKneld. 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

|IR  D<i<:.  02-:J23S6  Filed  12-23-02;  8:45  ami 

BILLING  CODE  4140-01 -M 

DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism,  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  CC  (10)— POl  Review. 

Date:  February  18-19.  2003. 

Time:  5  p.m.  to  fi  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852 

Contact  Person:  Mahariev  Murlhy.  I'liD. 
Scientific  Review  Administrator,  t.xtramural 
ProjwM  Review  Branch.  Office  of  Scientific 
Affairs.  National  Institute  on  Alcohol  Abuse 
and  Alcoholism.  6000  Exet;utive  Blvd.  Suite 
409,  Bethesda,  MD  20892-7003.  (301)  443- 
2860. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nok.  93.271,  Alcohol  Research 
C^areer  Development  Awards  for  Scientists 
and  Clinicians:  93.272.  Alcohol  National 
Research  Servic:e  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Resean.h  Center  Grants. 
National  Institutes  of  Health,  HHS) 

Dated:  December  17,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  02-32357  Filed  12-23-02;  8:45  am) 

BILLING   COOf    4140  m    M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meetings 

I  uiMKUit  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  Primate  Core  Immunology 
Virology  I-aboratories — Part  A — Cellular 
Immunology  Laboratory. 

Date:  ]aniiar\  15.  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  Inn  CheVy  Chase.  5520 
VVisc:onsin  Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Yen  Li.  PhD.  Scientific 
Review  Administrator.  S<:ientific  Review 
Program,  Division  of  Extramural  Activities. 
NIAID.  NIH.  Room  2217.  6700-B  Rockledge 
Drive.  MSC  7610.  Bethesda,  MD  20892-7616 
301  496-2550.  yli@niaid.nih.gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  Primate  Core-Immunology 
Virology  Laboratories — Part  B — Humoral 
Immunology  Laboratory. 

Date:  |anuary  16.  2003. 

Time:  10  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

P/oce:  National  Institues  of  Health,  6700B. 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  conference  call.) 

Contact  Person:  Yen  Li,  PhD,  Scientific 
Review  Administrator,  Scientific  Review 
Program.  Division  of  Extramural  Activities, 
NIAID,  NIH.  Room  2217,  6700-B  Rockledge 
Drive.  MSC  7610.  Bethesda,  MD  20892-7616. 
301  496-2550.  yli@niaid.nih.gov. 

Name  of  Committee:  National  In.slitute  of 
Allergy  and  Infe<.tious  Diseases  Special 
Emphasis  Panel.  Primate  (xire  Immunology- 
Virology  Laboratories — Part  C — Auantitative 
Viral  RNA  Laboratory. 

Do/e:  January  17,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 


Contact  Person:  Yon  Li.  PhD.  Scientific 
Review  Administrator.  Scientific  Review 
Program.  Division  of  Extramural  Activities. 
NIAID.  NIH.  Room  2217.  670O-B  Rotkledge 
Drive.  MSC  7610.  Bethesda.  MD  20892-7616. 
301  49<>-2550.  ylitiniaid.nih.gov. 
(Catalogue  of  Federal  Domestic;  .Assistance 
Program  Nos.  93.855.  Allergy,  Immunology, 
and  Transplantation  Resean:h;  93.856. 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health.  HHS) 

Dated:  December  17.  2002. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Urn    02-:?2358  Filed  12-2.3-02;  8:45  am] 
BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases:  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Integrated  Pret;linical/ 
Clinical  AIDS  Vaccine  Development. 

Date:  fanuary  27.  2003. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcello.  2121  P  Street. 
NW.,  Washington.  DC  20037. 

Contact  Person:  Hagit  David.  PhD. 
Scientific  Review  Administrator.  Scientific 
Review  Program.  Division  of  Extramural 
Activities.  NIAID.  NIH,  Room  2117.  6700-B 
Rockledge  Drive.  MSC  7610.  Bethesda.  MD 
20892-7610.  301-496-2550. 
hdavid@mercury.niaid.nih.gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  HIV  Research  and 
Development  Program. 

Date:  January  28.  2003. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  Radisson  Barcello,  2121  P  Street, 
NW.,  Washington,  DC  20037. 

Contact  Person:  Hagit  David,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID.  NIH,  Room  2117.  6700-B 
Rockledge  Drive,  MSC  7610,  Bethesda.  MD 
20892-7610.  301-496-2550. 
hdavid@merciiry.niaid.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  I>cfmb»»r  1?   2002. 
l.aVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(PR  Doc.  02-32359  Filed  12-23-02;  8:45  ami 

BILLING  COOE  4140-Oi-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Anrtended  Notice  of 
Meeting 

\<.jtice  is  ht'reh\  gi\cn  ui  a  i.hdnge  in 
!ho  meetinu  if  the  Mational  Institute  of 
Knvironmontdl  Health  Sciences  Special 
Emphasis  Panel,  December  10.  2002.  3 
p.m.  to  December  10.  2002,  4  p  m 
whir h  was  published  in  the  Federal 
Register  on  November  1 .  2002,  67  FR 
66650. 

The  telephone  conlerence  call 
meeting  will  be  held  in  January  14.  2003 
at  1  p  m,.  instead  of  December  10.  2002, 
as  previously  advertised.  The  meeting  is 
closed  to  the  public. 

Dated:  Dec-ember  17,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Dor  02-32361  Filed  12-23-02;  8:45  am] 

BILLING  CODE  4140-^'   M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Fedeial  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  National  Advisory 
General  Medical  Sciences  Council, 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available, 
!ndi\  iduals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 


reasonable  accommodations,  should 
notify  Ms  .^nn  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
tieneral  Medical  Sciences,  National 
Institutes  of  Health,  Natrher  Building. 
Room  1AS-25H.  Bethesda,  Man-land 
20892.  telephone:  301-^96-7301.  fax 
301-402-0224   Ms   Dieffenbach  will 
provide  a  summary  of  the  meeting,  and 
a  roster  of  Council  members. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552btc)l4)  and  552b(c)(6).  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Creneral  Medical  Sciences  Council. 

Date:  January  23-24,  2003. 

Closed:  January  23,  2003,  8:30  a.m.  to  5 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Open:  January  24,  2003,  8:30  a.m.  to 
adjournment. 

Agenda:  For  discussion  of  program  policies 
and  issues,  report  to  the  Director.  NIGMS. 
new  potential  opportunities  and  other 
business  of  the  Council. 

Place:  Natcher  Building.  45  Center  Drive. 
Conference  Rooms  El  and  E2,  Bethesda,  MD 
20892. 

Contact  Person:  Norka  Ruiz  Bravo,  PhD, 
Associate  Director  for  Extramural  Activities, 
National  Institute  of  General  Medical 
Sciences,  National  Institutes  of  Health, 
Natcher  Building,  Room  2AN2AG,  Bethesda, 
MD  20892,  (301)  594^499. 

In  the  interest  of  security.  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  signin 
at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
pub.nigms.nih.gov/council/,  where  an  agenda 
and  any  additional  information  for  the 
meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Re.search  Support;  93.821.  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minoritv  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  Derember  12,  2002. 
LaVerne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
\VR  Doc  02-32363  Filed  12-23-02;  8:45  am) 

BtLUNG  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diat>etes  and 
Digestive  and  Kidney  Diseases  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conmiercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Risks.  Genetics  and 
Cell  Growtii  in  Interstitial  Cystitis. 

Dafe;  January  10,  2002. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH-NIDDK,  Two  Democracy  Plaza, 
6707  Democracy  Boulevard,  Room  754, 
Bethesda,  MD  20892.  (Telephone  conference 
call.) 

Contact  Person:  Lakshmanan  Sankaran. 
PhD,  Scientific  Review  Administrator, 
Review  Branch,  DEA,  NIDDK.  Room  754, 
6707  Democracv  Boulevard,  National 
Institutes  of  Health.  Bethesda,  MD  20892- 
6600.  (301)  594-7799.  Is38z@nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849.  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHSJ 

Dated:  December  17.  2002. 
LaVerne  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-32364  Filed  12-23-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine,  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
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is  heroby  givon  ol  the  luiluvving 
meeting. 

The  meeting  will  be  open  to  the 
pubUc  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  portions  of  the  meeting  devoted 
to  the  review  and  evaluation  of  journals 
for  potential  indexing  by  the  National 
Library  of  Medicine  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(9)(B),  title  5  U.S.C.  amended. 
Premature  disclosure  of  the  titles  of  the 
journals  as  potential  titles  to  be  indexed 
by  the  National  Library  of  Medicine,  the 
discussions,  and  the  presence  of 
individuals  associated  with  these 
publications  could  significantly 
frustrate  the  review  and  evaluation  of 
individual  journals. 

Name  of  Committee:  Literature  Selection 
Technical  Review  Committee. 

Date:  February  6-7,  2003. 

Open:  February  6.  2003.  9  a.m.  to  1 1  a.m. 

Agenda:  Administrative  reports  and 
program  discussions. 

Place:  National  Library  of  Medicine 
BuildinR  38,  Board  Room.  2nd  Floor.  Center 
Urive,  Bethesda.  MD  20814. 

Closed:  February  6.  2003,  11  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  journals 
as  potential  titles  to  be  indexed  by  the 
National  Library  of  Medicine. 

Place:  National  Library  of  Medicine, 
Building  2«,  Board  Room,  2nd  Floor,  Onter 
Drive,  Bethesda,  MD  20814. 

Closed:  February  7,  2003.  8:30  a.m.  to  2 
p.m. 

Agenda:  To  review  and  evaluate  journals 
as  potential  title  to  be  indexed  by  the 
National  Library  of  Medicine. 

Place:  National  Library  of  Medicine, 
Building  38.  Board  Room.  2nd  Floor.  Center 
Drive,  Bettiesda,  MD  20814. 

Contact  Person:  Sheldon  Kotzin.  MLS. 
Chief,  Bibliographic  Services  Division, 
Division  of  Library  Operations,  National 
Library  of  Medicine.  8600  Rockville  Pike, 
Bldg  38A/Room  4N419,  Bethesda,  MD  20894. 

Any  interested  person  may  file  written 
comments  with  the  Committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  Notice. The  statement  should  include  the 
name,  address,  telephone  number  and,  when 
applicable,  the  business  of  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  sefuirity.  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-governrnent 
employees.  Persons  without  a  government 
I.D.  will  need  to  shown  a  photo  I.D.  and  sign 
in  at  the  set:urity  desk  upon  entering  the 
building. 

(C^atalogue  of  Federal  Domestic  Assistance 
Program  No.  93.879,  Medical  Library 
Assistance.  National  Institutes  of  Health, 
HHS) 


W.lUMl     l>r(r[n:>»*l    l  7.  2002. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy.  NIH. 

(FR  Do<:.  02-32351  Filed  12-23-02:  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine,  Notice  of 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  meetings  of  the  Board 
of  Regents  of  the  National  Library  of 
Medicine. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Regents  of 
the  National  Library  of  Medicine,  Extramural 
Programs  Subcommittee. 

Date:  February  10,  2003. 

Closed:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine. 
Building  .38.  Conf.  Room  B.  Center  Drive, 
Bethesda.  MD  20894. 

Contact  Person:  Donald  A.B.  Lindberg.  MD. 
Director.  National  Library  of  Medicine, 
National  Institutes  of  Health,  PHS,  DHHS, 
Bldg  38,  Room  2E17B,  Bethesda,  MD  20894 

Name  of  Committee:  Board  of  Regents  of 
the  National  Library  of  Medicine, 
Sub<;ommittee  on  Outreach  and  Public 
information. 

Date:  February  11,  2003. 

Open:  7:30  a.m.  to  8:45  a.m. 

Agenda:  Program  documents. 

Place:  National  Library  of  Medicine, 
Building  38,  Conf  Room  B.  Center  Drive, 
Bethesda,  MD  20894. 

Contact  Person:  Donald  A.B.  Lindberg.  MD, 
Director.  National  Library  of  Medicine, 
National  Institutes  of  Health,  PHS,  DHHS. 
Bldg  38.  Room  2E17B.  Bethesda.  MD  20894. 


Name  of  Committee:  Board  of  Regents  of 
the  National  Library  of  Medicine. 

Date:  February  11-12,  2003. 

Open:  Februan,'  11.  2003.  9  a.m.  to  4:.30 
p.m. 

Agenda:  Administrative  Reports  and 
Program  Discu.ssion. 

Place:  Library  of  Medicine.  Board  Room, 
Room  2E17.  Bldg.  38,  8600  Rockville  Pike, 
Bethesda,  MD  20892. 

Closed:  February  1 1 ,  2003,  4:30  p.m.  to  5 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Library  of  Medicine,  Board  Room, 
Room  2E17,  Bldg.  38,  8K00  Ro<:kvile  Pike, 
Bethesda.  MD  20892. 

Open:  February  12,  2003,  9  a.m.  tol2  p.m. 

Agenda:  Administrative  Reports  and 
Program  Discussion. 

Place:  Library  of  Medicine,  Board  Room. 
Room  2E17,  Bldg,  38.  8600  Rockville  Pike. 
Bethesda,  MD  20892. 

Contact  Person:  Donald  A.B.  Lindberg,  MD, 
Diret:tor,  National  Library  of  Medicine, 
National  Institutes  of  Health,  PHS,  DHHS. 
Bldg  38,  Room,  2E17B,  Bethesda.  MD  20894. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
ID.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  sec:urity  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
\%-ww.nlm.nib.gov/od/bor/bor/html.  where  an 
agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  December  17.  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc  02-32362  Filed  12-23-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Methods  and  Compositions 
for  the  Promotion  of  Hair  Growth 
Utilizing  Actin  Binding  Peptides 

AGENCY:  NiitiDHdl  liiitituti;.s  ui  Hoallh, 
Public  Health  Services,  DHHS. 

action:  None. 


SUMMARY:  This  is  notice,  in  accordance 
Willi  .;:>  U.S.C.  209(c)(1)  and  37  CFR 
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404.7(a)(l)(i),  that  the  National 
Institutes  of  Health.  Department  of 
Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  invention 
embodied  in  U.S.  provisional  patent 
application  60/351,386  (DHHS  ref.  no. 
E-053-2002/0-US-01)  filed  January  25, 
2002,  and  entitled  "Methods  and 
compositions  for  the  promotion  of  hair 
growth  utilizing  actin  binding 
peptides,"  to  Lee's  Pharmaceutical 
(Hong  Kong)  Ltd.  having  a  place  of 
business  in  Hong  Kong.  The  patent 
rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America. 

The  prospective  exclusive  license 
territory  will  be  China,  Hong  Kong  and 
Taiwan.  The  field  of  use  may  be  limited 
to  use  of  actin  binding  peptides  for  the 
|iromotion  of  hair  growth. 
DATES:  Only  written  comments  and/or 
license  applications  which  are  received 
by  the  National  Institutes  of  Health  on 
or  before  Februar\'  24,  2003,  will  be 
considered. 

ADDRESSES:  Requests  for  copies  of  the 
l),ii.  [it'M  patent  application{s), 
inquiries,  comments  and  other  materials 
relating  to  the  contemplated  exclusive 
license  should  be  directed  to:  Jonathan 
\'.  Dixon,  Technology  Licensing 
Specialist,  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325, 
Rockville,  MD  20852-3804;  Telephone: 
301.435.5559;  Facsimile  301.402.0220; 
r-mai!  dixnnl'"nrl  nib  Qnv 
SUPPLEMENTARY  INFORMATION:  The 
above-referenced  patent  application 
relates  to  the  discovery  of  actin  binding 
peptides  that  have  been  shown  to 
promote  hair  growth.  Specifically  the 
patent  application  discloses  a  seven 
amino  acid  peptide  of  Thymosin-beta4 
that  promotes  hair  growth. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless 
within  60  days  from  the  date  of  this 
published  notice,  the  NIH  receives 
written  evidence  and  argument  that 
establish  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Applications  for  a  license  in  the  field 
of  use  filed  in  response  to  this  notice 


will  be  treated  as  objections  to  the  grant 
of  the  contemplated  exclusive  license. 
Comments  and  objections  submitted  to 
this  notice  will  not  be  made  available 
for  public  inspection  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  thf  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  December  13,  2002. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
[FR  Dor.  02-32347  Filed  12-23-02;  8:45  am] 

BILLING  CODE  414O-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  tor  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Ser\'ices  Administration 
(SAMHSA)  will  publish  a  summary  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Prevention  Program  Outcomes 
Monitoring  System  (PPOMS)— New- 
Section  516  of  the  Public  Health  Ser\^ice 
Act  [42  U.S.C.  290bb-22|  directs 
SAMHSA's  CSAP  to  "address  priority 
substance  abuse  prevention  needs  of 
regional  and  national  significance 
through  the  provision  of  knowledge 
development  and  application  projects 
for  prevention  and  the  conduct  or 
support  of  evaluations  of  such  projects". 

Since  1999,  CSAP  has  used  the 
National  Registry  of  Effective  Prevention 
Programs  (NREPP,  OMB  No.  0920-0210) 
to  review  and  rate  substance  abuse 
prevention  programs  utilized 
nationwide.  Through  NREPP,  CSAP  has 
expanded  its  information  collection  to 
include  programs  conducted  by  entities 
external  to  CSAP,  including  state  and 
local  governments,  nonprofit  entities, 
and  the  private  sector.  Programs  that  are 
well  implemented,  rigorously  evaluated, 
produce  consistent  positive  results,  and 
are  able  to  assist  in  the  dissemination 
effort  are  selected  as  model  programs. 
Model  programs  are  then  promoted  to 


substance  abuse  professionals  and 
practitioners  nationwide  through 
various  channels,  including  CSAP's 
State  Initiative  Grant  recipients. 

PPOMS  is  a  national  probability 
sample  of  schools  (public  and  private, 
serving  grades  K-12),  colleges  (2-  and  4- 
year.  private  and  public),  youth  agencies 
and  other  community  organizations  and 
community  coalitions  to  quantif}'  the 
extent  of  the  field  application  of  IMREPP 
identified  science-based  prevention 
programs.  PPOMS  will  also  examine 
such  parameters  as  program  fidelity  and 
adaptation,  for  science-based  prevention 
programs  identified  through  NREPP,  as 
well  as  documented  outcomes  of 
program  effectiveness. 

PPOMS  utilizes  a  data  collection 
system  that  will  consider  several 
parameters  related  to  CSAP  science- 
based  program  replication.  PPOMS  will: 
gauge  practitioner  access  to  CSAP 
science-based  materials  and  programs, 
estimate  the  proportion  of  practitioners 
replicating  these  programs,  quantify  and 
explain  barriers  to  replication  and 
facilitating  structures  and  mechanisms 
that  aid  in  program  replication, 
document  the  degree  of  fidelity  and 
adaptations  of  program  replications,  and 
measure  program  replication  outcomes. 
Knowledge  of  these  factors  will  allow 
CSAP  to  better  direct  its  dissemination 
of  NREPP  identified  programs,  provide 
access  to  training  and  technical 
assistance  for  practitioners,  and  gain  a 
more  comprehensive  understanding  of 
the  decision  making  processes  involved 
in  choosing  NREPP  identified  programs 
for  replication. 

Data  derived  from  the  Prevention 
Program  Outcomes  Monitoring  Systems 
(PPOMS)  will  be  used  by  the  Center  for 
Substance  Abuse  Prevention  (CSAP)  to 
determine  the  extent,  magnitude,  and 
effectiveness  of  CSAP's  science-based 
program  replications.  The  Prevention 
Programs  Outcomes  Monitoring  System 
will  determine  the  efficacy  of  NREPP  in 
identifying,  promoting,  and 
disseminating  the  Best  science  based 
substance  abuse  prevention  programs  to 
the  field  and  subsequently,  to  the 
American  public.  The  final  report  of 
PPOMS  findings  will  contain 
appropriate  information  for  use  by 
governmental  agencies,  private 
organizations,  and  nonprofit  entities.' 

Aimual  burden  estimates  for  PPOMS 
are  shown  in  the  following  table. 


Form  name 


Screener  

Survey  scheduling  post  card 


Number  of  re- 
spondents 


Responses/re- 
spondent 


1,080 
1,080  I 


Hours/re- 
sponse 


Total  hour  bur- 
den 


.17 
.06 


184 
86 


784*10 
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Form  name 


Survey  .... 
Total 


Number  of  re-      Responses/re-  I       Hours/re- 
spondents spondent  sponse 


1.080 


i.oeo 


333 


Total  hour  bur- 
den 


508 


778 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Allison  Herron  Eydt,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Room  10235. 
Washington.  DC  20503. 

[Iflted-  Dwember  11,  2002. 
K  :>  h,ii  it  Kiipanda, 
I:  vri  iiiivr  Officer,  SAMHSA. 
IKR  Dm:.  02-32332  Filed  12-23-02:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Admmisfration 

Community  Mental  Health  Services 
Performance  Partnership 

AGENCY;  Substance  Abuse  and  Mental 
i  Italth  Services  Administration 
(SAMHSA).  HHS. 
action:  Notice:  Request  for  comments. 

summary:  Section  1949  of  the  Public 
liiMltJi  service  Act  as  amended  by  Pub. 
L.  106-310  requires  the  Secretary  of 
Health  and  Human  Services  to  submit  a 
plan  to  Congress  detailing  how  the 
Secretary  intends  to  change  the  current 
Community  Mental  Health  Services 
(CMHS)  Block  Grant  into  a  performance 
partnership.  The  plan,  by  statute,  must 
include  the  following: 
— A  description  of  the  flexibility  that 

would  be  given  to  the  States  under  the 

plan; 
— The  common  set  of  performance 

measures  that  would  be  used  for 

accountability: 
— The  definitions  for  the  data  elements 

to  be  used  under  the  plan; 
— The  obstacles  to  implementation  of 

the  plan  and  the  manner  in  which 

such  obstacles  would  be  resolved; 
— The  resources  needed  to  implement 

the  performance  partnerships  under 

the  plan;  and 
— An  implementation  strategy  complete 

with  recommendations  for  any 

necessary  legislation. 
Section  1949  requires  that  the  Secretary 
develop  the  plan  in  conjunction  with 
the  States  and  other  interested  parties. 
SAMHSA  has  been  in  discussion  with 


the  States  for  several  years  over  this 
proposal.  This  FRN  provides  State  and 
other  interested  parties  an  opportimity 
to  comment  on  those  discussions. 
DATES:  (Comments  on  the  information 
must  be  in  writing  and  should  be  sent 
to:  Joseph  D.  Faha.  Director  of 
Legislation/SAMHSA.  5600  Fishers 
Lane.  Room  12-95.  Rockville.  Maryland 
20857.  by  February  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  L)   KitM.  Dirt''  i    :     :     ''i^i^lation/ 
SAMHSA,  5600  Fishers  Lane,  Room  12- 
95.  Rockville.  Maryland  20857.  Mr. 
Faha  may  be  reached  on  (301)  443- 
4640. 

SUPPLEMENTARY  INFORMATION:  SAMHSA 

seek^  I  i>iiuii>'ni>  i.ii  It-.  jiiwjMisal  to 
develop  a  plan  for  the  changing  of  the 
CMHS  Block  Grant  from  its  current 
emphasis  on  requirements,  earmarks, 
and  accountability  based  on 
expenditures  to  a  system  referred  to  as 
a  "Performance  Partnership"  that  offers 
States  more  flexibility  in  the 
expenditure  of  funds  while  basing 
accountability  on  how  well  the  system 
is  providing  access  to  quality  mental 
health  services  for  adults  with  serious 
mental  illness  and  children  with  serious 
emotional  disturbance  as  measured  by 
the  appropriateness  and  the  outcomes  of 
services. 

The  current  CMHS  Block  Grant 
program  had  its  origins  in  the  Alcohol. 
Drug  Abuse  and  Mental  Health  Services 
(ADMS)  Block  Grant  first  legislated  in 
1981.  The  ADMS  Block  Grant  gave 
Federal  funds  to  States  based  on  a 
formula  in  statute  for  the  purposes  of 
providing  substance  abuse  and 
community-based  mental  health 
services  with  minimal  programmatic 
and  reporting  requirements.  Over  time, 
however,  a  number  of  requirements, 
earmarks  and  set  asides  were  added  to 
the  statute.  In  mental  health,  though  the 
requirements  have  traditionally  been  far 
less  than  those  imposed  for  the  use  of 
substance  abuse  funding,  the  statute,  at 
one  time,  required  that  States  spend  at 
least  50  percent  of  their  allotment  for 
mental  health  services  on  new 
^programs,  10  percent  of  their  mental 
health  funds  on  children  with  a  serious 
emotional  disturbance,  and  services  had 
to  be  provided  through  community 
mental  health  centers. 

In  1992.  the  ADMS  Block  Grant  was 
replaced  by  two  separate  block  grant 


programs,  one  for  substance  abuse  and 
one  for  mental  health  services.  At  that 
time,  some  requirements  were  dropped, 
some  changed  and  others  were  added. 
Very  few  changes  were  made  in  the 
reauthorization  of  the  programs  in  2000. 

A  Performance  Partnersnip  for  the 
CMHS  program  represents  a  new 
paradigm  in  Federal  and  State  relations 
and  cooperation.  It  is  built  on  three 
principles: 
— That  the  Federal  Government  and  the 

State  governments  are  partners  in  the 

provision  of  mental  health  services 

and  that  our  shared  goal  is 

"continuous  quality  improvement." 
— That  States  understand  the  needs  of 

their  population  and  should  be  given 

more  flexibility  in  the  use  of  the 

funds. 
— That  accountability  should  be  built  on 

performance  not  entirely  on 

expenditures. 

The  first  principle  is  reached  in  this 
proposal  when  both  the  Federal  and 
State  goverrunents  identify  the  strengths 
and  weaknesses  of  various  systems  of 
service  and  work  in  tandem  to  improve 
those  systems.  The  new  p  irlm  r-hips 
will  be  built  on  incentiv  ■     '    ,iii[  :  ive 
services  rather  than  penalties  for  non- 
compliance. 

The  second  principle  is  achieved  in 
this  proposal  by  reducing  the  number  of 
requirements,  simplifying  the  planning 
process,  giving  greater  freedom  in  the 
use  of  the  funds  to  States  and  reducing 
administrative  costs  and  burden.  States 
have  tremendous  flexibility  in  the  use  of 
the  funds  now  which  this  proposal 
retains. 

The  shift  to  mutually  agreed  upon 
performance  measures  provides  a  focus 
on  the  efficiency  and  effectiveness  of 
services  and.  fh"n^ffir<>  hcliT;  both  the 
Federal  and  St. it'   ;   ^ .  i  !im>  iiN  to 
identify  how  tn  iiii|'i    .  ■  *!"'  -\  ^ti'in    <{ 
services.  Forexampu-,  Uif  luiMiurtji  will 
permit  both  the  Federal  and  State 
governments  to  identify  steps  that  need 
to  be  taken  to  further  improve  the 
system  of  care  to  increase  favorable 
outcnmfs 

Current  Program 

In  fiscal  year  (FY)  2002.  $433  million 
was  appropriated  to  assist  States  in 
providing  community  based  mental 
health  services  for  adults  with  serious 
mental  illness  and  children  with  serious 
emotional  disturbance.  States  are 
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eligible  for  their  allotment  under  a 
statutorily  prescribed  formula  if  they 
submit  an  application  that  is  approved 
by  the  Secretary.  The  application  must 
include  (1)  assurances  from  the  State 
that  it  will  comply  with  the 
requirements  of  the  statute;  (2)  a  State 
mental  health  plan  developed  within 
the  framework  of  five  criteria  that 
describe  the  community  based  system  of 
care  for  adults  with  serious  mental 
illness  and  children  with  serious 
emotional  disturbance  complete  with 
goals  and  measures:  and  (3)  an 
implementation  report  detailing  the 
extent  to  which  the  State  mental  health 
plan  for  the  previous  year  was 
implemented.  The  Secretary  is  required 
to  review  the  application  and  determine 
whether  the  State  "completely 
implemented"  its  plan.  If  a  State  failed 
to  "completely  implement"  its  plan  for 
the  year,  the  State  may  be  subject  to  a 
10  percent  penalty  against  its  allotment. 

The  five  criteria  from  section  1912(b) 
of  the  Public  Health  Service  Act  that 
provide  the  frame  work  of  the  State 
mental  health  plans  are: 

"(1)  Comprehensive  Community- 
Based  Mental  Health  Systems — The 
plan  provides  for  an  organized 
community-based  system  of  care  for 
individuals  with  mental  illness  and 
describes  available  services  and 
resources  in  a  comprehensive  system  of 
care,  including  services  for  dually 
diagnosed  individuals.  The  description 
of  the  system  of  care  shall  include 
health  and  mental  health  services, 
rehabilitation  services,  employment 
services,  housing  services,  educational 
services,  substance  abuse  services, 
medical  and  dental  care,  and  other 
support  services  to  be  provided  to 
individuals  with  Federal,  State  and 
local  public  and  private  resources  to 
enable  such  individuals  to  function 
outside  of  inpatient  or  residential 
institutions  to  the  maximum  extent  of 
their  capabilities,  including  services  to 
be  provided  by  local  school  systems 
under  the  Individuals  with  Disabilities 
Education  Act.  The  plan  shall  include  a 
separate  description  of  case 
management  services  and  provide  for 
activities  leading  to  reduction  of 
hospitalization. 

"(2)  Mental  Health  System  Data  and 
Epidemiology — The  plan  contains  an 
estimate  of  the  incidence  and 
prevalence  in  the  State  of  serious  mental 
illness  among  adults  and  serious 
emotional  disturbance  among  children 
and  presents  quantitative  targets  to  be 
achieved  in  the  implementation  of  the 
system  described  in  paragraph  (1). 

"(3)  Children's  Services— In  the  case 
of  children  with  serious  emotional 
disturbance,  the  plan — 


(A)  Subject  to  subparagraph  (B), 
provides  for  a  system  of  integrated 
social  services,  educational  ser\'ices. 
juvenile  services,  and  substance  abuse 
services  that,  together  with  health  and 
mental  health  services,  will  be  provided 
in  order  for  such  children  to  receive 
care  appropriate  for  their  multiple  needs 
(such  system  to  include  services 
provided  under  the  Individuals  with 
Disabilities  Education  Act): 

(B)  Provides  that  the  grant  under 
section  1911  for  the  fiscal  year  involved 
will  not  be  expended  to  provide  any 
service  under  such  system  other  than 
comprehensive  community  mental 
health  services:  and 

(C)  Provides  for  the  establishment  of 
a  defined  geographic  area  for  the 
provision  of  the  services  of  such  system. 

"(4)  Targeted  Sendees  to  Rural  and 
Homeless  Populations — The  plan 
describes  the  State's  outreach  to  and 
services  for  individuals  who  are 
homeless  and  how  community-based 
services  will  be  provided  to  individuals 
residing  in  rural  areas. 

"(5)  Management  Systems — The  plan 
describes  the  financial  resources, 
staffing  and  training  for  mental  health 
providers  that  is  necessary  to  implement 
the  plan,  and  provides  for  the  training 
of  providers  of  emergency  health 
services  regarding  mental  health.  The 
plan  further  describes  the  maimer  in 
which  the  State  intends  to  expend  the 
grant  under  section  1911  for  the  fiscal 
year  involved." 

States  are  permitted  to  use  the  block 
grant  funds  for  the  following  purposes: 
— Carrying  out  the  State  mental  health 

plan; 
— Evaluating  programs  and  services 

carried  out  under  the  plan;  and 
— Planning,  administration,  and 
educational  activities  related  to 
providing  services  under  the  plan. 
The  block  grant  funds  may  not  be 
used: 

— To  provide  inpatient  care; 
— To  make  cash  payments  to  patients; 
— To  purchase  or  improve  land  or  to 
construct  or  provide  major 
renovations  to  a  facility  and  to 
purchase  major  medical  equipment; 
— To  use  the  funds  to  satisf>'  any 

requirement  for  a  State  match  against 
another  Federal  program:  and 
— To  make  grants  to  for-profit 
organizations. 

Some  of  the  statutory  requirements 
include: 

—The  State  must  spend  at  least  as  much 
on  community-based  mental  health 
services  for  children  with  serious 
emotional  disturbance  as  it  did  in 
1994:  if.the  .State  relies  on  community 
mental  health  centers,  those  centers 


must  meet  certain  requirements 
stipulated  in  Federal  statute: 

— The  State  must  have  and  maintain  a 
State  Mental  Health  Planning  Council 
that  meets  specific  membership 
requirements  and  reviews  the  State 
mental  health  plan  and 
implementation  report  providing 
recommendations  for  modifications  to 
the  plan  when  necessary;  serves  as  an 
advocate  for  persons  with  mental 
illness;  and  monitors,  reviews,  and 
evaluates,  not  less  than  once  each 
year,  the  allocation  and  adequacy  of 
mental  health  services  within  the 
State; 

— Unless  waived  for  extraordinary 
economic  conditions,  the  State  is 
required  to  maintain  State 
expenditures  for  community-based 
mental  health  ser\'ices  for  adults  with 
serious  mental  illness  and  children 
with  serious  emotional  disturbance  at 
a  level  equal  to  the  average  of  what 
the  State  spent  over  the  previous  2 
years; 

— The  State  must  conduct  an  audit  of 
the  funds; 

— The  State  is  to  ensure  an  opportunity 
for  public  comment:  and 

— The  State  is  required  to  conduct  an 
independent  peer  review  of  no  less 
than  5  percent  of  entities  receiving 
funding  a  year. 

Proposal 

After  considerable  discussion  with 
the  States  and  the  National  Association 
of  State  Mental  Health  Program 
Directors,  SAMHSA  is  seeking  your 
comments  on  a  proposal  to  implement 
a  performance  partnership  by  creating 
more  flexibility  for  States  and 
accountability  based  on  performance. 
This  proposal  is  offered  in  two  parts. 
The  first  will  deal  with  the 
operationalization  of  the  program — how 
will  it  work?  The  second  will  present 
the  performance  measures  that  are 
currently  under  discussion. 

Operationalization 

Under  the  performance  partnership, 
the  50  States,  the  District  of  Columbia 
and  the  Territories  would  be  eligible  for 
direct  funding  and  the  current  formula 
for  distribution  of  the  funds  would  still 
apply.  (For  the  purposes  of  this 
discussion,  the  term  "States"  will 
include  the  District  of  Columbia  and  the 
Territories.)  States  would  still  be  able  to 
use  the  funds  to  carry  out  their  mental 
health  plan;  to  evaluate  programs  and 
services  carried  out  under  the  plan:  and 
to  plan,  administer,  and  carry  out 
educational  activities  related  to 
providing  services  under  the  plan. 

The  current  restrictions  on  the  use  of 
funds  related  to  inpatient  care,  cash 
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payments,  purchase  and  renovation  of 
properties,  matching  against  other 
Federal  funds,  and  making  grants  to  for- 
profit  organizations  would  remain  in 
place. 

Currently  the  funds  must  be  spent  on 
community-based  mental  health 
services  for  adults  with  serious  mental 
illness  and  children  with  serious 
emotional  disturbance.  The  terms 
"adults  with  serious  mental  illness"  and 
"children  with  a  serious  emotional 
disturbance"  were  defined  in  the  May 
20.  1993.  Federal  Register  on  page 
29422  and  following.  The  new  program 
would  continue  to  focus  on  these 
populations. 

Under  the  new  program,  Stattjs  would 
be  required  to  submit  yearly  mental 
health  plans  but  may  opt  to  submit 
plans  every  2  or  3  years.  The  plans  may 
be  modified  with  the  Secretary's 
approval  if  the  State  or  the  .Secretary 
believes  circumstances  dictate  the  need 
to  revise  the  plan  in  the  interim. 

The  plans  would  include  three 
sections,  the  first  of  which  would 
describe  the  system  of  services  using  as 
a  framework  the  five  elements  in  current 
statute.  SAMHSA  does  request  your 
comments  on  how  these  elements  might 
be  made  more  meaningful  to  the  system 
of  care. 

SAMHSA  is  well  aware  that  the  single 
State  agency  for  mental  health  does  not 
necessarily  provide  for  all  of  the 
services  that  may  be  detailed  in  the 
plan.  This  section  is  only  intended  to 
help  SAMHSA  and  other  policymakers 
on  how  mental  health  services  are 
provided  in  each  of  the  States. 

A  second  section  would  discuss  the 
system  using  any  State  and/or  Federal 
data  that  might  be  available  including 
performance  data  that  the  State  is 
collecting  and  an  analysis  of  the  data 
that  describes  both  the  strengths  of  the 
system  and  areas  where  improvement 
may  be  needed.  This  section  would 
include  the  presentation  and  analysis  of 
the  basic  measures  which  all  States  will 
be  required  to  submit. 

A  third  section,  based  on  an  analysis 
in  the  second  section,  would  propose 
for  the  Secretary's  approval  the  areas  the 
State  wishes  to  focus  on,  the  specific 
objectives/targets  the  State  wants  to 
achieve  during  the  course  of  the  plan 
and  the  measures  that  would  be  used  to 
assess  the  State's  progress  on  those 
objectives.  For  the  purpose  of  assessing 
the  progress  and  to  inform  both  the 
Federal  and  State  governments  of  such 
progress,  the  State  is  expected  to  choose 
basic  measures  as  its  performance 
indicators.  If  a  State  chooses  to  focus  on 
a  particular  area  not  among  those 
covered  by  the  basic  measures,  then  the 
Secretary  would  have  to  approve  both 


the  focus  and  the  measures.  Where  a 
pattern  develops  of  several  States 
focusing  on  the  same  particular  area,  not 
measured  by  the  basic  measures,  e.g.. 
stigma.  SAMHSA  and  the  States  will 
work  to  develop  a  common  measure  for 
that  area. 

A  State  would  be  required  to  submit 
aimual  reports  to  the  Secretary  detailing 
how  it  has  complied  with  the 
requirements  that  would  continue  in 
statute  and  how  well  it  met  its 
objectives  The  performance 
measurement  data  that  is  submitted 
annually  to  the  Secretary  would  be  used 
by  the  Department  to  help  the  State 
further  improve  its  system  of  care.  The 
Secretary  has  no  interest  in  comparing 
and  contrasting  one  State  against 
another.  A  comparison  report  would 
create  an  unhealthy  mi  unii''  fssary 
competition  based  mi  tti.'  i  iinipdrison  of 
divergent  systems  and  divergent 
populations.  SAMHSA  will  in  using  the 
data  abide  by  four  rules: 
— When  presenting  data.  States  must  be 
given  the  opportunitv  tn  provide 
explanatory  nott-s  no;  irimg  the  data 
presented. 
— States  should  have  a  rL'^pca.uve 
protocol  to  address  notifications  and/ 
or  approvals  needed  with  certain 
parties  before  data  is  released  to  the 
public.  (There  could  be  a  specific 
internal  process  for  States  to  review 
and  comment  upon  data  before 
release  to  the  public.) 
— If  a  State  is  not  able  to  report  on 
certain  data  requirements,  reasons 
should  be  cited  as  to  why  it  is  not 
available. 
— It  is  recommended  that  a  standard 
statement  of  disclaimer  be  adopted 
<uid  cited  to  explain  issues  around 
comparability  to  serve  as  a  warning  or 
caution  when  readers  attempt  to  make 
State  comparisons. 
The  Secretary  would  use  the 
information  from  the  State  annual 
reports  in  preparing  an  annual  report  to 
Congress  summarizing  the  programs  in 
each  State  and  their  progress  in  meeting 
their  objectives. 

In  the  spirit  of  partnership  and 
continuing  quality  improvement, 
SAMHSA  proposes  to  eliminate  the 
penalties  for  non-compliance  except  in 
the  case  of  maintenance  of  effort 
choosing  instead  to  work  with  the  States 
to  improve  services  This  will 
significantly  ch mi'  ttie  agency's 
relationship  with  thf  States  and  cause 
SAMHSA  to  consider  how  the  agency 
provides  assistance  to  th'-  m  i!'^ 
SAMHSA's  responsibili!\  f.  i  '■'•>  hiiual 
assistance  and  dissemui  it:    ;.   <'.•>•■-' 
practices  will  rephu  •  ;i:  i-  ■:    !  its 
current  monitoring  r> It     i     uit^t  the 


requirements  of  its  changing  role. 
SAMHSA  staff  will  have  to  be  trained  in 
their  new  responsibilities  and  fiiniiinq 
for  technical  assistance  and  coniinui  i 
performance  measurement  support  will 
be  needed. 

With  regard  to  some  of  the  particular 
requirements  listed  above,  the  proposal 
would  retain  the  set-aside  for  children's 
services  but  change  it  to  require  States 
to  maintain  funding  for  children  with 
serious  emotional  disturbance  at  a  level 
that  is  equal  to  the  average  of  what  the 
State  spent  over  the  previous  2  M.ir-^  To 
create  an  incentive  for  States  to  increase 
funding.  SAMHSA  proposes  to  grant  the 
Secretary  authority  to  remove  from  the 
calculatiiii!  ^  '!i<'  nnu'  mfusiiin--  i  if  St.iff> 
funds  thai  m>-  Un  .<  nun  r<'(  nrriiiL: 
purpose.  The  change  m  the  requirement 
is  being  made  to  be  consistent  with  the 
general  maintenance  of  effort 
r>- iiir'ni'iit  in  the  statute. 

Iho  prniiiisal  would  require  States  to 
use  only  a|i|>rii|  riate  qualified 
communitv  pru^r.inis  to  provide  the 
services  as  (iesi  rih>'(i  in  current  law. 

The  State  I'lannnn:  <     miirils  would  be 
retained  in  their  i  urnni  form  and 
continue  to  pri  v  nie  ' hi'  State  with 
recommendation.s  on  how  to  im[)rove 
services.  The  Plannmt;  ('.nunc  iN  remain 
a  critical  elem<'iit    '  thr  j/i  uuung  and 
re|i' 'ftint;  pri <i  >'-■•- 

Wilis  \  j  r   [ )oses  to  keep  the 
Maintenance  of  Effort  requirement  along 
with  the  waiver  and  penalty  authority 
and  the  new  authority  to  remove  certain 
expenditures  from  the  calculation  of  the 
Maintenance  of  Effort  requirement.  The 
proposal  also  would  retain  the  limit  on 
State  use  of  funds  for  administrative 
expenses  to  5  percent 

With  the  implementation  of 
iY-rformdiu  e  I'drtnership,  SAMHSA  is 
considering  requiring  States  to  use  a 
certain  percentage  of  any  new  funds  to 
increase  the  use  of  evidence-based 
practices  in  the  community-based 
mental  health  service  system  and  would 
appreciate  your  comments. 

SAMHSA  proposes  to  eliminate  the 
requirement  that  States  independently 
peer  review  5  percent  of  facilities  under 
the  program  each  year  to  assess  the 
quality,  appropriateness  and  efficacy  of 
treatment  services.  The  rationale  for  this 
decision  is  explained  later  in  this  FRN. 

Performance  Measures 

All  States  will  be  required  to  submit 
data  on  a  set  of  basic  measures  as  part 
of  their  annual  report  to  the  Secretary 
whi(  h  irr  int.nied  to  give  a  "snapshot" 
of  how  vNt'll  th>-  s\vtem  of  care  is 
performing  in  tlie  si.ite  In  developing 
this  set  of  basic  measures,  several 
principles  are  taken  into  consideration. 
First,  it  IS  difficult  to  reach  agreement 
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on  what  such  a  basic  set  of  measures 
should  be.  what  specific  data  elements 
should  he  collected  and  what  the 
definitions  should  he  for  those  data 
elements.  Fortunately.  SAMHSA  has  the 
benefit  of  several  years  of  work  with  the 
States  in  the  development  and  testing  of 
such  measures  both  through  the 
Community  Mental  Health  Services 
Block  Grant  and  the  current  16  State 
Pilot  Study  on  Performance  Measures. 
Second,  basic  measures  that  are 
identified  fodav  may  need  revision  or 
replacement,  it  may  also  be  found  that 
the  measures  need  to  be  expanded  to 
improve  the  snapshot  of  the  system. 
Third,  it  is  costly  and  administratively 
burdensome  to  collect  and  report  data. 
Outcome  data  requiring  post-treatment 
measurement  is  particularly  expensive. 
The  more  data  required  the  greater  the 
cost  and  less  money  for  services  is 
available. 

This  remains  an  issue  of  critical 
importance.  Without  improved  data 
infrastructures  in  States,  many  will  not 
be  able  to  collect  and  report  on 
performance  measures.  States  will  begin 
to  submit  performance  data  according  to 
their  ability  to  do  so.  Their  ability  to  do 
so,  in  many  cases,  will  be  dependent  on 
the  resources  available  to  develop  the 
data  infrastructure  needed  to  collect  and 
report  on  such  data. 

There  are  now  two  categories  of 
measures:  basic  and  developmental.  The 
difference  is  the  degree  to  which  the 
measures  have  been  worked  out  and  te 
which  the  States  have  agreed  and  are 
prepared  to  submit  them.  With  regard  to 
the  basic  measures,  while  they  remain 
subject  to  further  clarification  and 
evaluation,  most  of  the  work  has  been 
completed  and  States  have  agreed  and 
are  prepared  to  submit  data. 

With  regard  to  the  developmental 
measures,  there  remains  a  great  deal  of 
work  to  clarif>'  the  intent  of  these 
measures  and  the  definitions  of  terms. 
States  will  not  be  required  to  submit 
this  data  until  this  work  has  been 
completed.  It  is  expected  that  most  of 
this  work  will  be  completed  in  fiscal 
year  2003  and.  if  so.  then  States  would 
submit  the  data  in  their  fiscal  year  2005 
applications  which  would  be  submitted 
to  SAMHSA  in  September  of  2004. 

Basic  Measures 

With  these  understandings  SAMHSA 
proposes  the  following  basic  measures 
be  used: 

— What  is  the  estimated  number  of 
adults  with  serious  mental  illness 
(SMI)  and  children  with  serious 
emotional  disturbance  (SED)  in  each 
State  for  the  reporting  year  and  3 
years  into  the  future? 


— What  is  the  total  number  of 

individuals  in  the  State  who  received 
public  mental  health  services  in 
institutional  and  community  settings 
in  the  reporting  year? 

— What  are  the  living  arrangements  of 
individuals  (homeless  or  other)  served 
by  the  State  public  mental  health 
system  (institutional  and  non- 
institutional  settings)  in  the  reporting 
year? 

— What  is  the  employment  status  of 
adult  clients  ser\'ed  in  the  reporting 
year  by  age  and  gender? 

— How  many  people  received  services 
supported  by  Medicaid  funding 
sources  in  the  reporting  year?  What 
are  their  gender,  and  race/ ethnicity? 

— What  is  the  rate  of  client  turnover  in 
State  hospitals  and  community 
programs  by  age  in  the  reporting  year? 

— What  are  the  expenditures  for  public 
mental  health  services  for  the  State 
and  the  sourceof  funding  in  the 
reporting  year? 

— What  are  the  community  mental 
health  block  grant  expenditures  for 
non-direct  service  activities  in  the 
reporting  year? 

— What  is  the  range  of  services  provided 
or  funded  by  the  State  mental  health 
agency  in  the  reporting  year? 

— What  are  the  agencies  receiving 
community  mental  health  block  grant 
funds  directly  from  the  State  mental 
health  agency  in  the  reporting  year? 

— What  are  the  State  findings  for  client 
perceptions  of  care  in  the  reporting 
year  on  the  following: 

•  Percentage  of  clients  reporting 
positively  about  access  to  care. 

•  Percentage  of  clients  reporting 
positively  about  quality  and 
appropriateness  of  care. 

•  Percentage  of  clients  reporting 
positively  about  outcomes. 

•  Percentage  of  family  members  of 
children  reporting  positively  about  care 
received  by  their  children. 

— For  the  following  topics,  what  is  the 
State  mental  health  agency  profile? 

•  Percentage  of  adults  with  SMI  and 
children  with  SED  meeting  the  Federal 
definitions. 

•  Percentage  of  adults  with  SMI  and 
children  with  SED  with  a  dual  diagnosis 
of  mental  illness  and  substance  abuse. 

•  State  responsibilities  for  mental 
health  services  provided  through 
Medicaid/Medicaid  managed  care. 

•  State  capacity  to  report 
unduplicated  data. 

These  basic  measures  have  been 
scrutinized  and  are  generally  accepted 
by  the  States  and  SAMHSA."  They  have 
also  been  subject  to  review  and 
comment  by  the  public  when  they  were 
published  as  part  of  the  revised  block 


grant  application  for  fiscal  years  2002 
through  2004. 

Developmental  Measures 

There  is  also  a  list  of  additional 
measures  that  will  be  scrutinized  for  the 
next  year  that  are  not  ready  for 
inclusion  in  the  basic  list  of  measures 
but  are  expected  to  be  added  if  the 
scrutiny  bears  tliem  out.  They  include 
the  following: 

— ^What  is  the  estimate  of  unmet  need 
for  ser\'ices  in  the  State  in  the 
reporting  year?  (Unmet  need  is 
defined  as  adults  with  serious  mental 
illness  and  children  with  serious 
emotional  disturbance  who  need 
mental  health  ser\'ices  now  and  who 
will  need  to  rely  on  the  public  sector 
for  assistance  but  who  are  not  yet 
being  served.) 
— How  many  adults  with  SMI  and 
children  with  SED  are  ser\'ed  by  the 
public  mental  health  system  in  the 
reporting  year?  What  is  their  profile 
by  age,  gender  and  race/ethnicity? 
— How  many  children  ser\'ed  by  the 
State  Mental  Health  Agency  have 
family-like  living  arrangements  or 
other  24-hour  residential  care  in  the 
reporting  year  and  what  are  their  ages 
and  gender?  How  many  adults  served 
live  independently  and/or  in  other  24- 
hour  residential  care  in  the  reporting 
year  and  what  are  their  ages,  gender 
and  race/ethnicity? 
— How  many  adults  received  supported 
housing  services  in  the  reporting  year 
and  what  are  their  ages  and  race/ 
ethnicity? 
— What  is  the  rate  of  client  turnover  in 
general  hospitals  and  in  high  priority 
services  such  as  assertive  community 
treatment,  new  generation 
medication,  supported  housing, 
supported  employment,  and 
therapeutic  foster  care? 
— For  tne  following  outcomes,  what  are 
the  State  findings  for  client 
perceptions  in  the  reporting  year? 

•  Percent  of  children  with  SED  who 
have  an  increase  in  the  level  of  school 
attendance. 

•  Percent  of  children  with  SED  who 
have  had  contact  with  the  juvenile 
justice  system. 

•  Percent  of  adults  with  SMI  who 
have  had  contact  with  the  criminal 
justice  system. 

hvplanaliun 

The  performance  partnership  for  the 
CMHS  program  is  built  on  three 
principles: 

•  That  the  Federal  Government  and 
the  State  governments  are  partners  in 
the  provision  of  mental  health  services 
and  that  our  shared  goal  is  "continuous 
quality  improvement.  " 
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•  That  States  understand  the  needs  of 
their  population  and  should  be  given 
more  flexibility  in  the  use  of  the  funds. 

•  That  accountability  should  be  built 
on  performance  not  entirely  on 
expenditures. 

The  first  principle  is  reached  in  this 
proposal  when  both  the  Federal  and 
State  governments  identify  the  strengths 
and  weaknesses  of  various  systems  of 
service  and  work  in  tandem  to  improve 
those  systems.  The  new  partnerships 
will  be  built  on  incentives  to  improve 
services  rather  than  penalties  for 
noncompliance. 

The  second  principle  is  achieved  in 
this  proposal  by  reducing  the  number  of 
requirements,  simplifying  the  planning 
process,  giving  greater  freedom  in  the 
use  of  the  funds  to  States  and  reducing 
administrative  costs  and  burden.  States 
have  tremendous  flexibility  in  the  use  of 
the  funds  now  which  this  proposal 
retains. 

The  shift  to  performance  measures 
provides  a  focus  on  the  efficiency  and 
effectiveness  of  services  and  therefore 
helps  both  the  Federal  and  State 
governments  to  identify  how  to  improve 
the  system  of  services.  For  example,  the 
measures  will  permit  both  the  Federal 
and  State  governments  to  identify  steps 
that  need  to  be  taken  to  further  improve 
the  system  of  care  to  increase  favorable 
outcomes. 

The  States,  Territories  and  the  District 
of  Columbia  will  continue  to  be  the  only 
eligible  entities  for  PPG  funds  and  there 
is  no  attempt  in  this  proposal  to  change 
the  distribution  of  the  funding.  This 
proposal  addresses  a  new  paradigm  in 
the  relationship  between  the  Federal 
Government  and  eligible  entities. 

The  use  of  funds  will  remain  as 
flexible  as  it  is  in  current  law.  The 
restrictions  will  be  retained  to  ensure 
that  the  funds  will  be  used  for 
community  based  mental  health 
services. 

Plans  will  have  a  slightly  different 
twist.  While  States  will  continue  to 
discuss  their  respective  programs  for  the 
provision  of  community-based  mental 
health  services,  and  provide  data  on  that 
system,  there  will  be  a  requirement  that 
States  examine  the  system  and  establish 
objectives  for  improving  the  system.  The 
objectives  will  be  targeted 
improvements  in  certain  basic  measures 
or  in  areas  not  addressed  by  the  basic 
measures  for  which  the  State  will  offer 
measures. 

States  will  continue  to  be  responsible 
for  providing  the  Secretary  with  annual 
reports  detailing  their  progress  in 
meeting  their  goals  and  for  providing 
necessary  expenditure  data  to 
demonstrate  compliance  with  such 
provisions  as  maintenance  of  effort  and 


the  set  aside  for  ihiiurun  uuh  serious 
emotional  disturbance. 

The  Annual  Report  to  Congress  is  not 
part  of  current  law.  SAMHSA  and  its 
predecessor  agency,  the  Alcohol,  Drug 
Abuse  and  Mental  Health 
Administration  were  on  occasion 
required  to  submit  a  report  to  Congress. 
The  last  such  report  was  in  1994  but  it 
only  dealt  with  the  Substance  Abuse 
Prevention  and  Treatment  Block  Grant. 
The  report  will  serve  to  demonstrate  to 
Congress  that  the  funds  are  being  used 
efficiently  and  effectively  and  to  show 
how  the  State  systems  are  improving. 
The  reports  will  not  compare  and 
contrast  State  systems.  SAMHSA 
believes  this  would  be 
counterproductive  to  our  goal  of 
continuing  quality  improvement  as 
States  would  present  themselves  in  the 
best  of  light.  The  reports  will  be 
responsive  to  the  needs  of  Congress  and 
the  submission  will  coincide  with  the 
appropriation  process. 

States  are  currently  required  to  ensure 
that  individuals  have  an  opportunity  to 
review  and  comment  on  the  State  plan. 
SAMHSA  proposes  to  continue  this 
requirement  but  at  the  same  time  to 
elicit  ways  of  improving  public 
participation. 

Current  statute  authorizes  the 
Secretary  to  penalize  States  for  non- 
compliance. Penalties,  however,  serve 
only  to  remove  funds  from  the  mental 
health  system  of  the  State  and  grip  both 
the  staff  of  the  State  and  the  Federal 
government  in  a  bureaucratic  process 
that  keeps  both  from  carrying  out  their 
mission  and  goals.  Instead,  SAMHSA 
requests  ideas  on  an  incentive  to 
encourage  States  to  improve  their 
service  system. 

Maintenance  of  effort  presents  an 
economic  burden  on  States  especially  in 
these  times  where  the  State  budgets  are 
running  in  the  red  and  they  are  looking 
for  ways  to  reduce  spending.  SAMHSA, 
however,  proposes  to  retain  the 
requirement  to  ensure  continuation  of 
services  for  those  in  need  of 
community-based  mental  health 
services. 

SAMHSA  proposes  to  eliminate  the 
requirement  that  States  independently 
peer  review  5  percent  of  facilities  under 
the  program  each  year  to  assess  the 
quality,  appropriateness  and  efficacy  of 
treatment  services.  While  this  specific 
provision  was  added  with  the  Anti-Drug 
Abuse  Act  of  1988,  there  had  always 
been  a  provision  in  statute  requiring 
States  to  evaluate  the  performance  of 
facilities  receiving  funds  under  the 
Block  Grant  program.  The  Department 
has  monitored  the  usefulness  of  the 
requirement  and  believes  that  it  has  not 
achieved  the  purpose  for  which  it  was 


included  m  st.iiule  largely  because  the 
States,  while  they  fulfilled  their 
obligation  undiT  fh''  [)r;  vision,  did  not 
use  it  to  111  Iff  A  '   [  •  il    iii.ince.  In 
addition,  the  I  )<■;  .ti'iii'nt  hdiovps  that 
this  provision  :u.!  uiil\  nquires  that  it 
be  done  but  that  it  stipulates  the  way  it 
should  be  done  when  there  is  nothing 
to  suggest  that  an  independent  peer 
review  is  the  best  way  to  accomplish  the 
goal  nf  the  provision. 

The  Dcjidrtment  is  extremely 
interesteii  ni  mipr   \  iin  tli*    inality  of 
services.  I  ^ll^  is   mu     ;  ih.  j  urposes  of 
the  whole  Performance  Partnership 
program — continuous  quality 
improvement.  It  is  our  belief  h   \\'  •  •  r. 
that  the  State  analysis  that  has  to  be 
done  as  part  of  the  second  section  of  the 
plan  will  identify'  where  the  State,  as  a 
whole,  needs  to  improve  if  the  system 
is  to  improve.  The  only  way  that  States 
have  of  improving  their  system  is  to 
'work  with  the  individual  providers.  As 
an  example,  the  analysis  may  very  well 
identify  that  programs  are  not  using 
evidenced  based  practices.  If  this  is  true, 
the  Department  can  work  with  the 
States  to  share  the  findings  from  the 
National  Institute  on  Mental  Illness 
services  research  programs,  knowledge 
gained  from  other  States  or 
communities,  findings  from  the 
Department's  own  programs, 
information  from  the  technical 
assistance  centers  that  the  Department 
supports  and  from  other  sources.  It 
would  naturally  be  in  the  best  interest 
of  the  State  to  ensure  that  the  providers 
are  actually  then  using  those  practices. 
The  end  result  is  that  the  State 
undertakes  activities  in  support  of  its 
own  interests  and  not  because  of  a 
requirement  in  statute. 

Performance  Measures 

The  performance  measures  used  in 
this  program  have  been  developed  after 
considerable  consultation  with  experts 
in  the  field  and  State  Commissioners. 
Their  acceptance,  however,  is  largely 
based  on  what  we  know  today.  In  1  or 
2  years  after  some  experience,  SAMHSA 
and  the  States  may  find  that  the 
measures  do  not  measure  what  we 
thought  they  would  or  that  what  they 
measured  was  not  critical  to 
understanding  the  service  system. 
Therefore,  the  performance  partnership 
program  must  have  built  into  it  the 
ability  to  change  the  basic  measures. 

SAMHSA  has  also  considered  the 
practicality  of  the  measures  that  it  has 
been  and  will  be  developing.  The 
collection  and  reporting  of  data  on 
individuals,  much  of  which  will  have  to 
be  gathered  from  individuals  not  living 
in  facilities,  is  a  very  expensive 
undertaking  and  administratively 
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burdensome.  So  while  SAMHSA  is 
interested  in  getting  a  picture  of  the 
system,  SAMHS.^  wants  to  accomplish 
this  without  requiring  the  States  to 
inciu'  a  significant  financial  and 
administrative  burden.  SAMHSA 
believes  that  it  has  accomplished  that 
goal.  In  giving  comments,  SAMHSA 
asks  that  you  keep  this  criterion  in 
mind. 

Critical  to  the  collection  and  reporting 
on  performance  measures  is  the  ability 
to  upgrade  the  data  infrastructure  of  the 
State.  This  involves  ensuring  that  each 
mental  health  program  begins  to  collect 
standardized  data  and  has  the 
infrastructure  to  record  and  report  it   It 
also  assumes  that  States  have  the  ability 
to  receive  and  analyze  that  data  While 
some  States  are  In  a  good  position  as  far 
as  data  infrastructure  is  concerned, 
many  are  not  and  will  need  further 
financial  assistance  to  bring  their  data 
infrastructure  in  line.  SAMHSA  and  the 
States  accept  shared  responsibility  for 
this  financial  burden. 

Questions  for  You  To  Con.sider  in 
Making  Your  Comments 

In  General 

1.  Please  comment,  if  you  care  to,  in 
general  about  the  benefits  and 
challenges  of  converting  to  performance 
partnerships.  What  areas  of  greater 
flexibility  are  needed  in  the 
administration  of  the  CMHS  BG  and 
what  measures  of  accountability  are 
needed  in  the  performance  of  the 
program  and  for  the  overall  community 
based  system  of  care? 

2.  Please  comment,  if  you  care  to,  on 
the  use  of  a  "continuous  quality 
improvement"  model  instead  of  a 
penalty  structure? 

Operationalization 

1.  Please  comment,  if  you  care  to, 
about  the  continuation  of  the  flexibility 
in  the  use  of  funds  under  the  program 
for  carrying  out  the  mental  health  plan, 
to  evaluate  programs  and  to  plan  and 
administer  the  program. 

2.  SAMHSA  is  proposing  new 
elements  for  the  mental  health  plan. 
Please  comment,  if  you  care  to,  about 
those  elements  and  make 
recommendations  for  their 
improvement. 

3.  SAMHSA  proposes  to  maintain  the 
current  restrictions  on  the  use  of  funds 
as  are  in  current  statute.  Please 
comment,  if  you  care  to,  on  both  the 
proposal  and  the  value  of  the 
restrictions  themselves. 

4.  SAMHSA  is  proposing  to  retain  the 
set  aside  for  children  s  services  but  is 
simplif>'ing  it  to  ensure  that  States 
maintain  their  level  of  support  for 


children  with  serious  emotional 
disturbance  at  a  level  equal  to  the 
average  expenditures  of  the  previous  2 
years.  Please  comment,  if  you  care  to,  on 
retaining  the  provisions  and  the  change 
in  the  maintenance  of  effort  requirement 
on  children's  services. 

5.  States  would  be  required  to  submit 
yearly  reports  showing  their  progress  in 
meeting  their  objectives  under  the 
program.  SAMHSA  would  then  use  this 
information  to  create  a  report  for 
Congress  to  demonstrate  how  each  State 
is  using  the  funds  efficiently  and 
effectively  to  provide  access  to  quality 
care.  The  report  to  Congress  would  not 
be  a  comparison  of  States  but  a 
presentation  on  the  programs  in  each 
State  and  what  steps  the  States  are 
taking  to  further  improve  their  system  of 
services.  Please  comment,  if  you  care  to, 
on  the  annual  State  report  and  the 
report  to  Congress. 

6.  Please  comment,  if  you  care  to.  on 
SAMHSA's  proposal  to  continue  the 
current  maintenance  of  effort 
requirement  including  the  exclusion 
from  the  calculation  funds  for  one  time 
expenditures  of  a  singular  purpose. 

Performance  Measures 

1.  Under  the  proposal,  12  basic 
measures  and  6  developmental 
measures  are  identified.  Please 
comment,  if  you  care  to.  about  the 
benefits  and  challenges  of  using  this 
information  to  describe  performance  by 
individual  States  and  to  describe  the 
overall  capacity,  accountability  and 
effectiveness  of  the  systems  of 
community  based  ser\'ices  for  the 
Nation. 

2.  How  would  you  improve  the 
measures  if  you  could?  Which  measures 
do  you  believe  should  be  kept,  which 
ones  dropped,  and  which  ones  amended 
and  how?  Are  there  other  measures  that 
you  believe  should  be  added  that  do  not 
appear? 

3.  This  notice  suggests  that  States  will 
be  ready  to  submit  basic  measuirement 
data  in  time  for  their  applications  for  FY 
2005  funds.  Do  you  believe  that  this 
time  table  is  realistic? 

4.  SAMHSA  has  developed  a  matrix 
of  program  priorities  and  cross  cutting 
principles  that  now  guides  the  agency's 
daily  operations  and  overall  program 
and  management  decisions.  Programs 
and  issues  prioritized  in  this  matrix 
include:  co-occurring  disorders; 
substance  abuse  treatment  capacity; 
seclusion  and  restraint;  prevention  and 
early  intervention;  children  and 
families:  New  Freedom  Initiative 
(including  the  President's  Mental  Health 
Commission);  terrorism/bio-terrorism; 
homelessness;  aging;  HIV/ AIDS  and 
Hepatitis  C;  and  criminal  justice.  As  we 


move  forward  in  measuring  the  extent  to 
which  the  agency  has  been  successful  in 
these  11  areas,  we  are  asking  the  public 
to  comment  on  how  to  begin  work  on 
ways  to  measure  progress  by  the  States 
in  these  and  other  program  areas. 

Economic  Impact 

We  have  examined  the  impact  of  this 
notice  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory' 
Planning  and  Review),  as  amended  b}' 
Executive  Order  13258  (February-  2002, 
Amending  Executive  Order  12866  on 
Regulatory  Planning  and  Review)  and 
the  Regulatory  Flexibility  Act  (RFA) 
(September  19,  1980;  Public  Law  96- 
354).  the  Unfunded  Mandated  Reform 
Act  of  1995  (Public  Law  104-4),  and 
Executive  Order  13132  (August  1999, 
Federalism).  Executive  Order  12866  (the 
Order),  as  amended  by  Executive  Order 
13258,  which  direct  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and,  if  regulation 
is  necessary,  to  select  regulatory' 
approaches  that  maximize  the  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory'  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($100  million  or  more  in  1  year).  We 
have  determined  that  the  proposed  rule 
is  consistent  with  the  principles  set 
forth  in  the  Order,  and  we  find  that  the 
proposed  rule  would  not  have  an  effect 
on  the  economy  that  exceeds  $100 
million  in  any  one  year.  In  addition,  this 
rule  is  not  a  major  rule  as  defined  at  5 
U.S.C.  804(2).  In  accordance  with  the 
provisions  of  the  Order,  the  rule  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

It  is  hereby  certified  under  the  RFA 
that  this  proposed  regulation,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  proposed  rule  applies  only  to 
States. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  1  year  by  State,  local,  or  tribunal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million.  As  noted 
above,  we  find  that  the  proposed  rule 
would  not  have  an  effect  of  this 
magnitude  on  the  economy. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
goveriunents,  preempts  State  law,  or 
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otherwise  has  Federalism  implications. 
We  have  reviewed  the  proposed  rule 
under  the  threshold  criteria  of  Executive 
Order  13132,  Federalism,  and  have 
determined  that  this  proposal  does  not 
impose  substantial  direct  requirement 
costs  on  State  and  local  governments, 
preempt  State  law.  or  otherwise  has 
Federalism  implications.  On  the 
contrary,  the  proposal  provides  for  more 
flexibility  for  the  States  in  the  use  of 
Federal  funds,  and  establishes  a 
working  relationship  between  the 
Federal  and  State  governments  that  will 
help  the  States  improve  access  to 
quality  care  for  those  individuals  in 
need  of  substance  abuse  or  mental 
health  services. 

Paperwork  Reduction 

This  proposal  would  assume 
information  collection  requirements  that 
would  be  subject  to  review  by  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980.  This 
Federal  Register  notice,  however,  is 
Miiiv  si'li^ing  comment  on  proposed 
information  collection  and  is  not 
establishing  a  collection  requirement. 
Therefore,  doing  a  Paperwork  Reduction 
Act  analysis  would  be  premature.  The 
Department  will  comply  with  the 
requirements  of  the  Paperwork 
Reduction  Act  when  determinations 
have  been  made  on  the  information  to 
be  collected  and  in  advance  of  requiring 
the  submission  of  that  information. 

Dated:  November  18.  2002. 
Charles  G.  Curie, 

Administrator.  Substance  Abuse  and  Mental 
Health  Services  Administration. 

Dated:  December  18.  2002. 
Tommy  (i    Ui.iinpsdn 
Secretary 
!FR  Doc  02-32.304  Filed  12-23-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Community  Mental  Healtti  Services 
Performance  Partnership 

AGENCY,  >iit)sianLt'  Abuse  and  Mental 
Hf.ilth  Services  Administration 
(S.XMHSAJ,  HHS. 
action:  Notice:  Request  for  comments. 

summary:  Section  1949  of  the  Public 
11  ,i;:;i  Service  Act  as  amended  by 
Public  L^w  106-310  requires  the 
Secretary  of  Health  and  Human  Services 
to  submit  a  plan  to  Congress  detailing 
how  the  Secretary  intends  to  change  the 
current  Community  Mental  Health 


Services  (CMHS)  Block  Grant  into  a 
performance  partnership.  The  plan,  by 
statute,  must  include  the  following: 

A  description  of  the  flexibility  that 
would  be  given  to  the  States  under  the 
plan: 

The  common  set  of  performance 
measures  that  would  be  used  for 
accountability; 

The  definitions  for  the  data  elements 
to  be  used  under  the  plan; 

The  obstacles  to  implementation  of 
the  plan  and  the  manner  in  which  such 
obstacles  would  be  resolved; 

The  resources  needed  to  implement 
the  performance  partnerships  under  the 
plan;  and 

An  implementation  strategy  complete 
with  recommendations  for  any 
necessary  legislation. 

Section  1949  requires  that  the 
Secretary  develop  this  plan  in 
conjunction  with  the  States  and  other 
interested  parties.  SAMHSA  has  been  in 
discussion  with  the  States  for  several 
years  over  this  proposal.  This  FRN 
provides  States  and  other  interested 
parties  an  opportunity  to  comment  on 
those  discussions. 

DATES:  Comments  on  the  information 
must  be  in  writing  and  should  be  sent 
to;  Joseph  D.  Faha,  Director  of 
Legislation/SAMHSA,  5600  Fishers 
Lane,  Room  12-95.  Rockville,  Maryland 
208S-'   bv  Fnhni.ip,'  24    2001 
FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  D.  Faha.  Director  of  Legislation/ 
SAMHSA.  5600  Fishers  Lane,  Room  12- 
95,  Rockville,  Maryland  20857.  Mr 
Faha  may  be  reached  on  (301)  443- 
4640 

SAMHSA  seeks  comments  on  its 
proposal  to  develop  a  plan  for  the 
changing  of  the  current  SAPT  Block 
Grant  from  its  current  emphasis  on 
process  requirements,  financial 
earmarks,  and  accountability  based  on 
narrative  documentation  of  compliance 
and  expenditure  reports  to  a  system 
referred  to  as  a  performance  partnership 
that  offers  States  more  flexibility  in  the 
expenditure  of  funds  while  basing 
accountability  on  performance  and 
develops  a  partnership  between  the 
Federal  GovemnitMit  and  State 
governments  in  the  provision  of 
substance  abuse  prevention  and 
treatment  services. 

The  current  SAPT  Block  Grant 
program  has  its  origins  in  the  Alcohol, 
Drug  Abuse  and  Mental  Health  Services 
Block  Grant,  first  legislated  in  1981.  In 
its  conception,  the  Federal  Government 
gave  funds  to  States  based  on  a  formula 
in  statute  for  the  purposes  of  providing 
substance  abuse  and  community  based 
mental  health  services  with  miniin.il 
programmatic  and  report  mi; 


requirements.  Over  time,  the  statute 
authorizing  the  program  was  changed  to 
require  the  States  to  spend  certain 
stipulated  amounts  on  or  to  emphasize 
public  health  issues  such  as  HIV. 
tuberculosis,  pregnant  addicts  and 
others. 

Performance  Partnership  Grants  (PPG) 
represent  a  new  paradigm  in  Federal 
and  State  relations  and  cooperation. 
Under  this  grant  program,  the  Federal 
Government  would  acknowledge  the 
ability  of  States  to  both  recognize  their 
own  needs  and  to  address  them  as  they 
relate  to  the  provision  of  substance 
abuse  prevention  and  treatment  services 
by  increasing  flexibility  for  the  States  in 
their  use  of  block  grant  funds.  It  would 
also  shift  State  accountability  away  from 
Federal  monitoring  of  State  processes 
and  related  expenditures  to  identifying 
the  strengths  of  a  State's  .service  system 
and  an  (s  .s  lure  it  could  be  improved  to 
the  benetil  ul  those  in  nood  of  such 
services  The  goal  is  "(    iitniiius 
quality  iinpn  a  '■ni>-iii 

The  nv.\'.  ■-■'•^  ti'iii  ul  thi.s  notice 
presents  th>   [  r^  (nsal  The  first  part  of 
this  se<;ti()n  discusses  how  the  new 
program  will  work  and  the  second  part 
of  this  section  will  share  the  measures 
that  have  been  agreed  to  so  far  in  our 
discussions  with  the  States.  This  is 
followed  by  a  section  that  hmK  vume 
explanation  for  the  changeb  i-  iiidily, 
there  is  a  section  suggesting  both 
general  and  specific  questions  to  which 
you  may  wish  to  respond.  Public 
comments  will  be  taken  into 
consideration  in  developing  the  plan  the 
Secretary  will  submit  to  Congress. 

Proposal 

Operationalization 

Eligibility  and  Distribution  of  Funds: 
SAMHSA  pmpnsps  that  those  entities 
which  are  <  n  r- ntlv  eligible  to  receive 
direct  funding  under  the  SAPT  Block 
Grant  would  continue  to  be  eligible  and 
that  the  formula,  recently  revised, 
would  be  retained.  Eligible  entities 
include  the  50  States,  the  District  of 
Columbia,  the  Territories  and  the  Red 
Lake  Indian  Tribe  of  Minnesota. 

Use  of  Funds:  SAPT  Block  Grant 
funds  would  be  available  as  they  are 
now  for  substance  abuse  prevention  and 
treatment  activities  and  for  carrying  out 
programs  required  under  section  1924  of 
the  Public  Health  Service  Act  which 
deals  with  early  intervention  services 
for  HI\'  ami  with  tuberculosis  services. 
Langu.it;i   w.iuld  hn  added  to  clarify  in 
statulf  that  tiiiil^  !ii  !\  }'•'  used  to  train 
counselors  and  t"  >    liii'i  i  and  report 
performance  measurement  data. 

In  addition,  under  performance 
pdrtner.ships.  SAMHSA  proposes 
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retaining  restrictions  on  the  use  of  funds 
as  follows: 

For  construction  and  major 
rehabilitation  (unless  waived  by  the 
Secretar\'  as  set  out  in  current  law)  or 
purchase  of  major  medical  equipment; 

For  inpatient  hospital  substance  abuse 
treatment,  except  if  the  treatment  is  a 
medical  necessity  for  the  individual 
involved  as  set  out  in  current  law: 

To  make  cash  payments  to  patients; 

To  support  needle  exchange 
programs; 

To  be  used  as  a  State  match  against 
other  Federal  programs; 

To  provide  financial  assistance  to  for- 
profit  private  entities; 

To  provide  treatment  in  penal  and 
correctional  facilities  of  the  State 
beyond  what  the  State  spent  in  1991; 
and 

For  administrative  expenses  above  5 
percent  of  the  State's  allocation. 

Plans:  States  would  be  required  to 
submit  a  plan  every  3  years  for  the  use 
of  the  funds  including  performance 
objectives  for  the  3  years  unless  the 
State  or  the  Secretary  believes 
circumstances  dictated  the  need  to 
revise  the  plan  in  the  interim. 

The  plans  would  include  three 
sections,  the  first  of  which  would 
describe  the  system  of  services  in  the 
State  including  a  demographic  and 
client  characteristic  profile,  client 
screening  and  placement  procedures. 
the  treatment  options  that  are  available, 
the  use  of  Federal  and  non-Federal 
funds  to  provide  substance  abuse 
ser\'ices,  how  the  principal  agency 
coordinates  with  other  ser\'ice  delivery 
systems,  and  how  the  block  grant  funds 
are  used. 

A  second  section  would  be  an 
analysis  of  any  State  or  Federal  data  that 
might  be  available  including 
performance  data  to  identify  the 
strengths  of  the  system  and  areas  where 
improvement  may  be  needed. 

A  third  section  would  propose,  for  the 
Secretary's  approval,  the  areas  the  State 
wants  to  focus  on  for  the  3  years  of  the 
plan  to  further  improve  the  system.  The 
areas  that  the  State  may  want  to  focus 
on  could  be,  but  must  not  necessarily 
be,  selected  from  among  the  core 
measures  being  used.  For  example,  the 
data  may  show  that  a  large  percentage 
of  those  completing  treatment  are 
unemployed  at  the  time  of  discharge 
and  steady  employment  is  a  precursor  of 
success  in  treatment.  If  a  State  chooses 
to  focus  on  a  particular  area  not  among 
those  covered  by  the  core  measures,  for 
example,  stigma  against  individuals 
with  a  substance  abuse  problem,  then 
the  State  would  be  asked  to  identify  a 
performance  measure  that  could  be 
used.  If  it  appears  that  several  States  are 


focusing  on  an  area,  SAMHSA.  the 
States  and  other  interested  parties  will 
work  together  to  develop  a  common 
measure.  To  clarify,  all  States  will  be 
required  to  submit  data  on  the  core 
measures.  This  paragraph  is  only  a 
discussion  of  what  areas  a  State  would 
like  to  focus  on  for  the  sake  of  the  plan. 
For  a  more  complete  discussion  of  the 
measures,  please  read  that  section  later 
in  this  notice. 

Annual  Reports  to  SAMHSA:  These 
reports  would  ser\'e  to  keep  SAMHSA 
and  the  States  informed  of  the  States' 
progress  in  meeting  their  goals  and  to 
report  on  remaining  expenditure 
requirements  including  State 
maintenance  of  effort.  States  also  would 
be  required  to  report  on  their  intended 
use  of  PPG  funds  for  the  next  fiscal  year. 
States  are  currently  required  to  submit 
an  annual  report  to  the  Secretary  as  part 
of  their  application  which  details  how 
they  met  the  reauirements  in  statute. 

Congressional  Reports:  Each  year 
SAMHSA  would  submit  a  report  to 
Congress  summarizing  the  programs  in 
each  State  and  the  State's  progress  in 
meeting  its  objectives.  These  reports 
will  not  compare  and  contrast  States. 
Currently  there  is  no  requirement  for  a 
report  to  Congress. 

Public  Comment:  SAMHSA  proposes 
to  retain  the  current  requirements  on 
seeking  public  comments  which  require 
the  State  to  make  the  State  application 
public  in  such  a  manner  as  to  facilitate 
comment  from  any  person  during  the 
development  of  the  application. 
SAMHSA  will  be  working  with  the 
States  to  further  improve  public  access 
and  participation. 

Incentives:  SAMHSA  seeks  ideas  on 
building  incentives  into  the  system  to 
encourage  States  to  further  improve  the 
service  system.  Currently  the  system  is 
built  on  enforcement  principles  of 
withholding  funds  and  financial 
penalties  for  non-compliance  with 
requirements  of  the  program. 

Particular  Requirements  in  Current  Law 

Prevention  Set  Aside:  SAMHSA 
proposes  to  retain  the  requirement  that 
a  minimum  of  20  percent  of  PPG  funds 
be  expended  for  prevention  activities. 
SAMHSA  also  proposes  to  change  the 
current  definition  of  prevention  to  one 
developed  by  the  Institute  of  Medicine 
that  refers  to  universal,  selected  and 
indicated  inter\'entions.  Universal 
interventions  are  designed  to  reach  an 
entire  population  or  large  audience,  for 
example,  a  radio  message  on  preventing 
substance  abuse.  Selective  interventions 
target  subgroups  who  may  be  at  risk  to 
use  substances,  for  example,  children  of 
alcoholics.  Indicated  interventions 
identify  individuals  w  ho  are 


experiencing  early  signs  of  substance 
use  and  other  problems. 

Expenditure  Requirement  for 
Pregnant  Women  and  Women  with 
Dependent  Children:  SAMHSA 
proposes  to  retain  the  current  set  aside 
requirement  that  single  State  agencies 
maintain  their  level  of  financial  support 
for  pregnant  addicts  and  women  with 
children  at  the  level  the  single  State 
agency  expended  in  1994.  SAMHSA 
also  proposes  to  permit  the  Secretary  to 
waive  the  requirement  based  on 
performance  criteria  to  be  developed. 

Mandator}'  Services  for  Intravenous 
Drug  Users:  SAMHSA  proposes  to 
eliminate  the  requirement  in  favor  of  a 
performance  measure  related  to  the 
reduction  of  HIV  transmissions. 

Early  Intervention  for  HA':  SAMHSA 
proposes  to  retain  the  requirement  that 
States  whose  incidence  of  AIDS  is  at  or 
greater  than  10  per  100.000  of  the 
general  population  use  between  2  and  5 
percent  of  their  allocations  for  HTV  early 
intervention  services.  SAMHSA  also 
proposes  to  permit  a  waiver  against  this 
requirement  w  ith  the  criterion  being 
based  on  the  State's  reduction  of  HIV 
transmissions  among  the  substance 
abusing  population. 

SAMHSA  also  proposes  to  permit,  but 
not  require.  States  whose  incidence  of 
AIDS  is  below  10  per  100,000  of  the 
general  population  to  spend  between  2 
and  5  percent  of  their  allotment  on  early 
intervention  services  if  their  incidence 
rate  had  been  at  or  above  the  threshold 
level  in  either  of  the  previous  2  years. 
This  permits  a  more  consistent  State 
policy. 

Tuberculosis  Services:  SAMHSA 
proposes  to  retain  the  requirement  that 
States  are  to  ensure  that  entities  which 
receive  block  grant  funds  make  available 
tuberculosis  services  to  each  individual 
receiving  treatment  and.  if  an  individual 
is  denied  treatment  based  on  lack  of 
capacity,  will  refer  the  individual  to 
another  provider  of  tuberculosis 
services.  SAMHSA  also  proposes  to  give 
the  Secretary  the  authority  to  waive  this 
requirement  using  performance  criteria. 

Group  Homes:  Currently  States  have 
the  option  as  to  whether  to  maintain  a 
SI 00,000  revolving  fund  to  support 
recovery  homes.  SAMHSA  proposes  to 
maintain  this  as  an  optional 
requirement. 

Preference  for  Pregnant  Addicts: 
SAMHSA  proposes  to  retain  the 
requirement  that  pregnant  addicts  be 
given  preferential  placement  in  funded 
facilities. 

Improving  Referrals/Continuing 
Education/Coordination  of  Services: 
SAMHSA  proposes  to  eliminate  the 
requirements  that  States  take  deliberate 
steps  to  improve  their  referral  systems 
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and  that  Statics  ensure  that  substance 
abuse  services  are  coordinated  with 
other  social  service  programs.  States 
will  be  submitting  information  in  ttie 
first  section  of  the  State  plan  on  how 
they  assess  and  refer  individuals  in 
need  of  treatment  and  how  they 
coordinate  with  other  service  delivery 
systems.  Because  of  the  need  to  improve 
the  skills  of  substance  abuse  counselors. 
SAMHSA  proposes  to  retain  the 
requirement  on  continuing  education 
and  as  has  been  previously  stated  to 
afHrm  that  block  grant  funds  may  be 
used  for  training. 

Maintenance  of  Effort:  SAMHSA 
proposes  to  retain  the  current 
requirement  that  States  be  required  to 
spend  State  funds  for  the  single  State 
agency  of  the  State  responsible  for 
substance  abuse  services  at  a  level  at 
least  equal  to  the  average  that  the  State 
spent  in  the  past  2  years.  The  penalty  is 
a  loss  of  a  dollar  of  allocation  under  the 
program  for  each  dollar  the  State  is 
short  in  meeting  its  requirement. 
SAMHSA  proposes  to  retain  current 
statutory  provisions  which  authorizes 
the  Secretary  to  waive  the  requirement 
for  a  State  experiencing  "extraordinary 
economic  conditions."  SAMHSA  also 
proposes  to  retain  the  recently  passed 
exclusion  from  calculation  for  one  time 
expenditures  for  a  single  purpose. 

Audits:  SAMHSA  proposes  to  retain 
the  current  audit  requirement. 

Independent  Peer  Review:  SAMHSA 
proposes  to  eliminate  the  requirement 
that  States  ensure  that  5  percent  of 
facilities  funded  under  the  program  are 
independently  peer  reviewed  to  assess 
the  quality,  appropriateness  and  efficacy 
of  trt'citmciit  stTvictw 

HcrtdrrnaiH  e  Measures 

SAMHSA  and  the  States  have  been 
working  for  some  time  on  a  set  of 


measures  that  would  givp  hnth  the 
Federal  Government  and  Ui-   ^tdte 
government  a  view  of  how  well  the 
service  system  is  doing  in  achieving  its 
goal  of  providing  access  to  quality 
services.  SAMHSA  expects  to  have  a 
more  complete  list  of  such  measures  in 
June  of  2003  after  further  discussion 
with  the  States  and  consideration  of 
public  comments. 

Treatment  Measures 

The  following  table  summarizes  the 
preliminary  measures  that  SAMHSA 
proposes  to  use  in  the  performance 
partnership.  The  measures  are  divided 
into  two  categories:  core  and 
developmental.  Core  measures  are  those 
the  States  are  committed  to  submitting. 
There  is  still  work  that  needs  to  be  done 
to  further  deHne  and  standardize  the 
measures  which  will  be  completed  prior 
to  the  submission  of  the  plan  to 
Congress.  Measures  for  vulnerable 
populations  or  public  health  issues 
including  pregnant  women  and  women 
with  children.  HIV  transmission, 
tuberculosis  and  co-occurring 
populations  will  be  added  to  the  core 
measures.  These  measures  will  be 
completed  in  time  for  the  submission  of 
the  plan  to  Congress.  The  measure  on 
individuals  with  a  co-occurring 
substance  abuse  and  mental  health 
disorder  will  be  developed  jointly  with 
State  mental  health  commissioners  and 
directors  of  substance  abuse  services 
and  in  the  context  of  the  previously 
mentioned  Co-occurring  Report. 

Developmental  measures  are  those 
which  require  additional  work  to  ensure 
both  the  Federal  Government  and  the 
State  governments  that  these  measures 
are  necessary,  provide  the  information 
that  both  levels  of  government  need  and 
are  practicable.  SAMHSA  is  committed 
to  concluding  work  on  these  measures 

COF^    MEASURES 


by  October  of  2003.  If.  after  discussions 
with  the  States  and  public  comment, 
any  and  or  all  of  these  measures  prove 
to  be  helpful  in  understanding  the 
service  system,  they  will  be  added  to  the 
list  of  core  measures. 

SAMHSA  is  applying  the  principle  of 
"continuous  quality  improvement"  to 
the  measures  as  well.  SAMHSA  will 
continuously  evaluate  whether  certain 
areas  of  inquiry  are  helpful  in 
determining  the  efficiency  and 
effectiveness  of  the  system  of  services, 
whether  specific  questions  are 
providing  the  information  needed  and 
whether  there  might  be  other  areas  of 
inquiry  that  should  be  taken. 

In  the  table  below,  there  are  two 
domains:  effectiveness  and  efficiency. 
Effectiveness  is  measur*  H  h\  examining 

changes  that  hnvp  "<  (  \,<],-,i  ,n  the 
individual  witii  i  .u  •  '      hir  physical 
and  mental  health,  their  employment 
status  and  social  functioning,  living 
status,  penetration  rates,  social  support 
systems  and  gnniT.i!  hp:ilth   Fffiriency 
will  be  measur>ii  :  \  Mn   [m  ii  .  mii^r  of 
clients  who  cninpi.'t.'  rri-,itiih'ni  ,!!iii  the 
averai/p  !"n<jfh    ■:  --i  iv  iw  iri'-fiinciit. 

SA.Mii:>.\  1^  :!i,tii,i;mrii:  th'' (  )ltii:e  of 
National  Drug  Control  Policy's  National 
Treatment  Outcome  Manacf-mnnt 
System  (NTOMS)  inttni'',)  ?:    .is^i'ss  on 
a  national  lev<|  ti.  itni.nt  .  nir  ti ,  eness 
of  various  mudalitu  .>  ol  truatim;at  in 
terms  of  such  outcomes  as  drug  use. 
criminal  behavior,  healtli   .  mpl  i\  imnt 
and  other  factors  through  th«' 
interviewing  of  individuals  entering  and 
leaving  some  200  trfatment  fai  ilities 
nationwide.  The  pi  ifomiaiu  <  nuasures 
being  used  in  this  performance 
partnership  focus  on  the  effectiveness  of 
the  State  system  using  as  areas  of 
inquiry  many  of  these  same  factors. 


Ootnain 

Indicator  area 

Specific  indicator 

Basis  of  measurement 

Effectiveness  

Health  Status— Ptiys- 

AOD  Use  

One    measure   for   alcohol    and   one    measure    for   other   drugs 

ical. 

(man)uana.  cocaine,  opiates,  methamphetamines)  For  "other 
dmgs.  lalce  the  highest  frequency  reported  among  all  drugs 
used  Report  frequency  of  use  in  past  30  days  at  admission  to 
AOD  treatment  setting  and  discharge 

no  past  month  use  (0  days), 

1—3  times/month  (2  days), 

1 — 2  times/week  (6  days), 

3 — 6  times/week  (18  days). 

Daily  (30  days) 

Economic  Self-Suffi- 

Employment  Status 

Employment  status  at  admission  to  AOD  treatment  setting  and  at  6 

ciency. 

months  post-admission 
— Employment  (full  and  part-time  or  in  school  if  under  18). 
— Unemployed. 
— Not  in  Latxx  Force  (homemaker,  student,  disat>led,  retired,  or 

kx)king  in  last  days.  institutKXUilized) 
This  measure  is  the  percent  employed  at  admission  and  at  6 

months  post-admisston 

Core  Measures — Continued 


Domain 


Indicator  area 


Social  Functioning 


Specific  indicator 


Basis  of  measurement 


Cnminai  Justice  In-        1  Numt>er  of  arests  dunng  the  past  6  months  at  time  of  admission  to 
volvement  '      AOD  treatment  setting  and  at  6  months  post-admission 


•Core  measures  will  be  developed  on  pregnant  addicts  and  women  with  children.  HIV  transmission,  tutierculosis  and  co-occurnng  populations 

to  be  added  to  the  plan  to  be  submitted  to  Congress 

DEVELOPMENTAL  MEASURES 


Domain 


Indicator  area 


Specific  indicator 


Basis  of  measurement 


Health  Status | 

Social  Functioning  i  Living  Status 

Social  Support. 

Access Penetration  Rates. 

Treatment  Retention  ..  \  Length  of  Stay 

Treatment  Completion. 


It  is  expected  that  some  States  will  be 
able  to  report  on  the  performance  data 
in  time  for  the  FY  2005  application. 
Other  States  will  be  asked  for  a  plan  of 
implementation  on  the  collection  and 
reporting  on  the  data. 

i'revention  Measures 

The  States  will  submit  data  with 
regard  to  those  programs  supported  in 
whole  or  in  part  with  funding  under  the 
prevention  set  aside  of  the  new  PPG. 
The  performance  measures  will  cover 
three  areas:  capacity,  process  and 
outcomes.  The  outcome  measures  are 


sorted  by  whether  an  activity  is  focused 
on  the  individual,  peers,  schools, 
families  or  communities.  States  will 
collect  outcome  data  from  each  of  the 
activities  supported  in  whole  or  in  part 
with  PPG  prevention  set  aside  funds 
and  aggregate  that  data  for  submission 
to  SAMHSA  Each  activity,  however, 
will  onlv  submit  outcome  data  to  the 
State  that  is  appropriate  to  the  focus  of 
the  activity.  For  example,  if  the  funded 
activity  focuses  on  schools,  the  activity 
must  supply  the  State  with  information 
designated  in  the  table  below. 


SAMHSA  is  particularly  interested  in 
your  thoughts  and  comments  on  the 
Capacity  measures. 

The  measures  that  are  being  used 
conform  with  the  measures  currently 
being  used  under  the  State  Incentive 
Grant  prevention  program  though  they 
have  been  pared  down  to  focus  on  those 
that  are  most  important  and  to  reduce 
the  costs  associated  with 
implementation.  They  include  attitudes 
toward  health  risks  and  attitudes 
regarding  social  acceptance. 


PREVENTION  MEASURES 

Area 

Domain 

Indicator 

Measure 

Capacity  

Coalition  Building 

(Coalitions  are  community  based 

organizations  that  have  as  their 

mission  the   reduction  of  sub- 

stance abuse  m  a  comprehen- 

sive   and    long    term    manner. 

with  a  pnmary  focus  on  youth  in 

the    community     These    coali- 

tions are  made  up  of  commu- 

nity  leaders   In   all   aspects  of 

• 

Workforce  Development. 
Technological  Capacity. 
Ability  to  Assess  Need 

community  life.) 

Ability  to  Conduct  Exemplary  Pro- 
grams 
Ability  to  Evaluate  and  Report. 

Process     

Name  and  type  of  program,  num- 
ber of  prevention  services  ren- 

dered, service  type  by  strategy 

and  type  of  service 

Demographic     Information     (Age 

groups,  gender,   race  ethnicity, 

numt)er    of    participants    com- 

pleting program. 

Outcome  

Individual                

Attitude  toward  drug  use  

How  wrong  do  you  think  it  is  for 

someone    your    age    to    dnnk 

t>eer,  wine  or  hard  liquor  regu- 

larly' 

How  wrong  do  you  think  It  is  for 

someor>e  your  age   to  smoke 

• 

cigarettes? 

'8500 
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Prevention  Measures— Continued 


Area 


Domain 


Fannily 


Indicator 


Perceived  nsk/harm 


Resistance  sl^iHs  (social/life  skiHs) 
Perceptions   of   peer  alcohol,   to- 

bac<            t'lpf  drug  use 
School  Dondioy  


Perceived  parental  attitudes 


Measure 


Parenting  siulls/practices/bor>ding 


How  wrong  do  you  think  it  is  for 
someor)e  your  age  to  smoke 
marijuana? 

How  wrong  do  you  think  it  is  for 
someone  your  age  to  use  LSD, 
cocair>e.  or  methamphetamine'' 

How  much  do  you  think  people 
risk  harming  themselves 
(physically  or  in  other  ways)  if 
they  smoke  one  or  more  packs 
of  cigarettes  per  dav'' 

How  much  do  y-'u  'hink  f^-i.pif- 
nS"  h^rminij  thpmselveb 

(pr!,sK,di!v  '■  -^  i'*")t'f  Aavsi  if 
they  try  inaniuarui  >nce  or 
twice? 

How  much  'V  ,ikj  rnifi*  [H:»<>pi(- 
nsk  harming  'ripmselvcb 

(physically  or  in  other  wdvS'  i' 
the.  '■".  'naniuarin  reqularlv  ' 

Hovv  ■^■•1.'  V  ¥>ii  thinK  p«>opi»- 
ns".  'iar"iinq  themselves 

(physKaliv  ■"  'fi  ithe'f  Aavs  •  i' 
thi'v  tait'  >nt-  If  two  OnnKs  ot 
ai  ai.ii'iuii.L  rx^veraqe  (beer, 
wiM>-    i!i]u^>r'  !u'ar1v  (•very  day? 

To  !h-    tiMtT-nirteil 

To  >■    1»»li'"^nr».(J 

Hovi  jtter:  do  you  teei  'Tid^  ttv- 
school  work  you  are  assigned  is 

meanin-^t'jl  and  tmporlani'' 
HoA    '  !»-'fs'.nij  ,1!"  most  ot  your 

C.  ■■  I'Sf    '      ,   1., 
How      iMf>."taii!      h      ,'H.    thi'iK    ttit. 

things     you     d'*-     nMmifxi      ' 

scfxx)!  are  going  to  be  tor  your 

later  life'? 
^Jov^   thmkinq   hack   over  the   past 

yt-r    •    -jfi.»  >( 
How  often  dio  vhj  fotov  r»>inq  in 

school "? 

Hovv      >t't't       In!    v^M,    hale    !-)eirXj    «■ 

SC^iuOi 
How   often   tint    vhi    try    !i     ;1<^    your 

best  in  school 
How  wrong  0<i  you'  [larents  leei  ii 

yVooKi    t-H:-    lor    yiili    lo    'InflK    tXXJr 

vvirif  .>!  *iar  1  (K)u<>'  ffHjularly 
How  wrong  <>    your  f)arents  te«?l  it 
would  be  tor  you  lo  smoKe  ciqa 
rettes? 

How  wrr.ncj  in  V'->ur  parents  teel  it 

Vw  ■,,!  '  :»-  '  I'  ,  •<.,  t'  ■  sr-ool!(- 
■s.isiudlia^ 

\',    ^I'ents  ask  if  I've   j.  ittt-f    Tiy 

My  pa.'erits  Aa''t  me  '•:  ..ali  it  !  m 
gotng  to  t>-  nu-  qetimq  home 

Would    your    par^'Mts    i>r'Ov\    i'    you 

did  not  con.e  hof'^e    )C  time 
When  I  am  not  at  home    one  ot 

my  parents  Knows  where   i   am 

arid  wtro  I  am  with 
The  rules  m  my  tamity  an-  clear' 
Mv    family    has      lear    rules    at><xj! 

alcohol  ano   fuq  rft,>use 
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Prevention  Measures— Continued 


Area 

Domain 

Indicator 

Measure 

ComTijnity 

Perceived  availability  

If  you  wanted  to  get  some  beer 

wine  or  liquor,  how  easy  would 

it  be  for  you  to  get  some'' 

, 

, 

H  you  wanted  to  get  some  ciga- 
rettes, how  easy  would  it  be  tor 
you  to  get  some? 

« 

If  you  wanted  to  get  some  man- 
juana,  how  easy  would  it  be  for 
you  to  get  some'' 

H  you  wanted  to  get  a  drug  like 
LSD,  how  easy  would  it  be  for 

you  to  get  some'' 

Community  norms  ..; 

How  wrong  would  most  adults  in 
your  neighborhood  think  it  was 
for  kids  your  age 
— to  use  manjuana? 
—to  drink  alcohol '' 

* 

— to  smoke  cigarettes? 
If  a  kid  drank  some  beer  wine,  or 
hard    liquor    in    your    neighbor- 

_ 

hood,    would    he    or    sfie    be 
caught  by  the  police'' 
If  a  kid  smoked  marijuana  in  your 
neighlxirhood   would  he  or  she 
be  caught  by  the  police'' 

All  States  will  begin  suhuiiiiuig  some 
of  the  prevention  information  for  the  FY 
2005  application,  and  all  States  wrill  be 
able  to  submit  all  the  data  by  FY  2006 
applications. 

Kxplanation 

1  he  perlormance  partnerships  for  the 
Substance  Abuse  Prevention  and 
Treatment  program  are  built  on  three 
principles: 

1 .  That  the  Federal  Government  and 
the  State  governments  are  partners  in 
the  provision  of  substance  abuse 
prevention  and  treatment  services  and 
that  our  shared  goal  is  "continuous 
quality  improvement"  of  the  service 
system. 

2.  That  States  understand  the  needs  of 
their  population  and  should  have  more 
flexibility  in  the  use  of  Federal  grant 
funds. 

3.  That  accountability  should  be 
based  on  performance  and  not  entirely 
on  expenditures: 

The  first  principle  is  reached  in  this 
proposal  when  both  the  Federal  and 
State  governments  identify  the  strengths 
and  weaknesses  of  various  systems  of 
service  and  work  in  tandem  to  improve 
those  systems.  The  new  partnerships 
will  be  built  on  incentives  to  improve 
services  rather  than  penalties  for 
noncompliance. 

The  second  principle  is  achieved  in 
!  his  proposal  by  reducing  the  number  of 
r-Hjuirements,  simplif>'ing  the  planning 
[locess,  giving  greater  freedom  in  the 
use  of  the  funds  to  States,  and  reducing 
administrative  costs  and  burden. 


The  shift  to  performance  measures 
provides  a  focus  on  the  efficiency  emd 
effectiveness  of  services  and,  therefore, 
helps  both  the  State  and  the  Federal 
Government  to  identify  how  to  improve 
the  system  of  services.  For  example,  the 
measures  will  enable  us  to  determine 
whether  pregnant  addicts  are  being 
effectively  served.  Currently,  all  we 
know  is  that  States  are  giving  pregnant 
addicts  preference  in  treatment  and 
spending  the  required  amount  on 
pregnant  addicts  and  women  with 
children. 

Eligibility  for  the  block  grant  and  the 
formula  for  the  distribution  of  the  funds 
will  not  be  affected  by  the  changes. 

The  use  of  funds  is  not  being  changed 
except  to  make  it  clear  that  PPG  funds 
mav  be  used  for  training  and  to  develop 
the  data  infrastructure  necessary  to 
collect  and  report  on  performance 
measures. 

The  plans  bring  a  new  dimension  to 
this  block  grant.  Currently,  State  plans 
have  more  to  do  with  the  expenditure  of 
funds.  The  proposed  plan  calls  for  the 
State  to  describe  the  current  system, 
present  data  on  how  well  the  system  is 
giving  access  to  quality  care  for 
individuals  in  need  of  substance  abuse 
services,  requires  the  State  to  focus  on 
issues  related  to  prevention  and 
treatment  that  need  to  be  addressed  to 
improve  the  system  of  services,  and 
finally  to  set  performance  objectives. 
SAMHSA  is  recommending  a  3-year 
cycle  on  plans  for  several  reasons:  first, 
3-year  plans  give  States  a  chance  to  do 
more  long  range  planning  and  they 


reduce  the  administrative  burden  of 
both  the  State  and  the  Federal 
Government  permitting  resources  to  be 
better  used  to  improve  access  to  quality 
care.  Recognizing  that  there  will 
occasionally  be  the  need  to  revise  plans, 
the  Secretary  is  authorized  to  consider 
changing  the  plans  either  at  his/her 
request  or  the  request  of  the  State. 

States  will  continue  to  be  responsible 
for  providing  the  Secretary  with  annual 
reports  detailing  their  progress  in 
meeting  their  performance  objectives 
and  for  providing  necessary'  expenditure 
data  to  demonstrate  compliance  with 
such  provisions  as  maintenance  of 
effort,  the  set-aside  for  women  with 
children,  and  others. 

The  Annual  Report  to  Congress  is  not 
part  of  current  law.  SAMHSA  and  its 
predecessor  agency,  the  Alcohol,  Drug 
Abuse  and  Mental  Health 
Administration  were  on  occasion 
required  to  submit  a  report  to  Congress 
on  block  grant  activities.  The  last  such 
report  was  provided  in  1994.  The 
proposed  annual  report  will  serve  to 
demonstrate  to  Congress  thatthe  funds 
are  being  used  efficiently  and  effectively 
and  that  the  State  systems  are 
improving.  The  report  will  not  compare 
and  contrast  State  systems.  SAMHSA 
believes  this  would  be 
counterproductive  to  our  goal  of 
continuing  quality  improvement  as 
States  would  present  themselves  in  the 
best  of  light. 

States  are  currently  required  to  ensure 
that  individuals  have  an  opportunity  to 
review  and  comment  on  the  State  plan. 
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SAMHSA  proposes  to  continue  this 
requirement  but  at  the  same  time  to 
elicit  ways  of  improving  public 
participation. 

SAMHSA  is  not  interested  in 
penalizing  States  for  not  meeting 
performance  objectives  choosing  instead 
to  work  with  them  to  "further  improve 
the  service  system.  However;  there 
would  remain  a  few  statutory 
requirements  which  the  States  would 
have  to  comply  with  by  law.  In  the  case 
of  the  Synar  provision  and  maintenance 
of  effort,  the  penalties  are  clearly 
defined  and  the  procedures  for 
penalizing  a  vState  stipulated  in  statute. 
There  are  other  requirements  that  would 
be  retained  as  well  including  early 
intervention  for  HIV,  tuberculosis,  set 
aside  for  substance  abusing  pregnant 
women  and  women  with  children,  and 
others  for  which  States  may  be 
penalized  if  they  failed  to  meet. 

Speciflf    Kf(|iiir  ciiifnls 

With  riigcird  to  .sptJt.ilu:  requirements 
in  the  statute.  SAMHSA  proposes  to 
maintain  the  requirement  that  States 
spend  a  minimum  of  20  percent  of  their 
allocation  on  prevention  but  permit  the 
funds  to  be  used  for  prevention  as 
defined  by  the  Institute  of  Medicine 
which  used  the  universal,  selected  and 
indicated  criteria.  Using  these  criteria 
would  permit  for  a  better  continuum  of 
services. 

Universal  interventions  are  designed 
to  reach  an  entire  population  or  large 
audience,  for  example,  a  radio  message 
on  preventing  substance  abuse. 
Selective  interventions  target  subgroups 
who  may  be  at  risk  to  use  substances, 
for  example,  children  of  alcoholics. 
Indicate<l  interventions  identify 
individuals  who  are  experiencing  early 
signs  of  substance  use.  Some  have 
registered  concern  that  this  definition 
does  not  include  environmental  efforts; 
however.  SAMHSA  believes  that 
environmental  efforts  are  incorporated 
under  Universal. 

SAMHSA  proposes  that  both  the  set- 
aside  for  women  with  children  and  the 
requirement  that  pregnant  addicts  be 
given  preferential  consideration  for 
placement  in  a  treatment  facilitv  that  is 
receiving  block  grant  funds  be  retained. 
While  both  populations  have  improved 
access  to  services  since  those  provisions 
were  first  put  in  statute,  they  remain  a 
very  vulnerable  population  that  can 
benefit  from  such  requirements. 

The  c:urrent  statute  requires  that 
States  carry  out  outreach  activities  to 
locate  intravenous  drug  users  and  to 
provide  treatment  within  a  given  period 
of  time  or  the  State  incurs  an  obligation 
to  provide  them  with  interim  services. 
The  emphasis  on  the  intravenous  drug 


population  arose  in  1992  largely 
because  of  the  concern  for  the 
transmission  of  HIV.  SAMHSA 
proposes,  however,  to  address  the  issue 
differently  by  having  a  core  measure 
related  to  the  transmission  of  HIV 
instead  of  the  expenditures. 

HIV  among  the  substance  abusing 
population  remains  a  public  health 
concern.  To  ensure  that  States  maintain 
their  effort  to  address  this  public  health 
concern.  SAMHSA  proposes  to  retain 
the  requirement  that  States  having  an 
incidence  of  AIDS  at  or  above  10  per 
100.000  of  general  population  be 
required  to  spend  between  2  and  5 
percent  of  their  allotment  on  HFV  early 
intervention  services. 

SAMHSA  realizes  that  most  of  the 
HIV  services  would  be  provided  by  an 
agency  of  the  State  government  other 
than  the  single  State  agency  and  thus 
holding  the  State  to  a  performance 
measure  on  HIV  transmission  would  be 
difficult.  Nonetheless,  because  of  the 
importance  of  the  issue  and  the 
requirement  of  the  statute  at  section 
1949(a)(2)  of  the  Public  Health  Service 
Act  a  performance  measure  will  be 
added  as  a  core  measure  for  all  States  to 
report  on. 

SAMHSA  also  proposes  that  the 
Secretary  be  granted  the  authority  to 
waive  this  requirement  for  States  whose 
performance  is  good  in  reducing  the 
transmission  rates. 

SAMHSA  also  proposes  to  permit,  but 
not  require  States  whose  incidence  of 
AIDS  is  below  10  per  100.000  of  general 
population  to  spend  between  2  and  5 
percent  of  their  allotment  on  early 
intervention  services  if  their  incidence 
rate  had  been  at  or  above  the  threshold 
level  in  either  of  the  previous  two  years. 
This  will  permit  States  whose  incidence 
rates  are  at  or  near  10  per  100,000  to 
provide  more  consistent  services. 

The  same  concern  for  the 
transmission  of  tuberculosis  among  the 
substance  abusing  population  leads 
SAMHSA  to  retain  the  requirements 
with  regard  to  tuberculosis.  SAMHSA 
recognizes  that  in  the  case  of 
tuberculosis,  as  in  the  case  of  HIV, 
another  agency  of  the  State  government 
is  responsible  for  providing  these 
services.  Despite  this,  because  the 
public  health  issue  is  so  important  and 
because  the  statute  at  section  1949(a)(2) 
requires  that  a  performance  measure  be 
"developed  on  tuberculosis,  a  core 
measure  will  be  added  that  focuses 
attention  on  tubt^rculosis.  SAMHSA 
does  propose,  however,  that  the 
StHTetarv  be  authorized  to  waive  the 
requirement  for  a  State  that 
demonstrates  that  tuberculosis  rates 
among  tht)  substance  abusing 
population  are  decreasing. 


Currt  n!  st.ttutc  ptrmits  but  does  not 
r'ljuir.  .states  to  maintain  a  revolving 
fi,  111  t^    ^■,l)  [iort  recovery  homes. 
S.\MH>  \  (III  poses  tn  retain  the  current 
statute  so  that  .States  (  .n\  tii.iinf.iiii  sui  h 
funds  if  needed 

SAMHSA  proposes  to  eliinwiate  the 
requirement  te  iiTipriiVe  referral  --vstems 
States  will  in  iti'ir  (ians  liisi  us-  tlii 
process  fix    I'terninniit;  plai  enieiit  for 
treatment.  Whether  thi.s  s\stein  is 
working  will  surface  as  .SAMHSA  and 
the  States  review  the  effectiveness  of 
treatment.  SAMHSA  also  proposes  to 
eliminate  the  requirement  to  coordinate 
services.  The  need  to  coordinate 
services  is  a  well  established  principle 
of  prevention  and  treatment.  States  will 
be  required  to  discuss  how  the 
substance  abuse  service  system 
coordinates  \%ith  i  it  her  service  systems 
in  section  \  ■■•\  'he  j  i.m. 

SAMHSA  [iri.|Mises  to  retain  the 
requirement  fur  i.untinuing  education  of 
counselors.  With  the  ever  increasing 
amount  of  information  that  is  being 
accumulated  on  how  best  to  provide 
prevention  and  treatment  services,  there 
needs  to  be  a  mechanism  to  ensure  that 
counselors  are  kept  informed. 
Continuing  education  is  one 
mechanism. 

Maintenance  of  Effort  presents  an 
economic  burden  on  States  especially  in 
these  times  where  the  State  budgets  are 
running  in  the  red  and  they  are  looking 
for  ways  to  reduce  spending.  SAMHSA. 
however,  proposes  to  retain  the 
requirement.  The  Federal  Government's 
contribution  to  the  provision  of 
substance  abuse  prevention  and 
treatment  services  through  the  block 
grant  accounts  for  over  50  percent  of 
State  expenditures  In  1995  the  block 
grant  accounted  for  38  percent.  Since 
the  requirement  does  not  require  the 
States  to  increase  their  expenditures  to 
match  Federal  allocations  but  only  to 
maintain  their  level  of  support, 
SAMHSA  does  not  believe  it  is  over 
burdening  the  States.  To  address  issues 
of  the  economies  of  the  States, 
SAMHSA  placed  criteria  in  the 
regulation  issued  in  1993  on  when  the 
Secretary  would  exercise  his  authority 
to  waive  such  requirements. 

SAMHSA  proposes  to  eliminate  the 
requirement  that  Slates  independently 
peer  review  5  percent  of  facilities  under 
the  program  each  year  to  assess  the 
quality,  appropriateness  and  efficacy  of 
treatment  services.  While  this  specific 
provision  was  added  with  the  Anti-Drug 
Abuse  Act  of  1988,  there  had  always 
been  a  provision  in  statute  requiring 
States  to  evaluate  the  performance  of 
facilities  receiving  funds  under  the 
Block  Grant  program.  The  Department 
has  monitored  the  usefulness  of  the 
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requirement  and  believes  that  it  has  not 
achieved  the  purpose  for  which  it  was 
included  in  statute  largely  because  the 
States,  while  they  fulfilled  their 
obligation  under  the  provision,  did  not 
use  it  to  improve  performance.  In 
addition,  the  Department  believes  that 
this  provision  not  only  requires  that  it 
be  done  but  that  it  stipulates  the  way  it 
should  be  done  when  there  is  nothing 
to  suggest  that  an  independent  peer 
review  is  the  best  way  to  accomplish  the 
goal  of  the  provision. 

The  Department  is  extremely 
interested  in  improving  the  quality  of 
services.  This  is  one  of  the  purposes  of 
the  whole  Performance  Partnership 
program — continuous  quality 
improvement.  It  is  our  belief,  however, 
that  the  State  analysis  that  has  to  be 
done  as  part  of  the  second  section  of  the 
plan  will  identify  where  the  State,  as  a 
whole,  needs  to  improve  if  the  system 
is  to  improve.  The  only  way  that  States 
have  of  improving  their  system  is  to 
work  with  the  individual  providers.  As 
an  example,  the  analysis  may  very  well 
identify  that  programs  are  not  using 
evidenced  based  practices.  If  this  is  true, 
the  Department  can  work  with  the 
States  to  share  the  findings  from 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism  and  National  Institute  on 
Drug  Abuse  services  research  programs, 
the  findings  from  National  Treatment 
Outcome  Management  Survey, 
knowledge  gained  from  other  States  or 
communities,  findings  from  the 
Department's  own  programs, 
information  from  the  technical 
assistance  centers  that  the  Department 
supports  and  from  other  sources.  It 
would  naturally  be  in  the  best  interest 
of  the  State  to  ensure  that  the  providers 
are  actually  then  using  those  practices. 
The  end  result  is  that  the  State 
undertakes  activities  in  support  of  its 
own  interests  and  not  because  of  a 
requirement  in  statute. 

Performance  Measures 

The  performance  measures  used  in 
this  program  have  been  developed  after 
considerable  consultation  with  experts 
in  the  field  and  State  directors.  Their 
acceptance,  however,  is  largely  based  on 
what  we  know  today.  In  one  to  two 
years  after  some  experience  SAMHSA 
and  the  States  may  find  that  the 
measures  need  to  be  revised  or  replaced. 
Therefore,  the  performance  partnership 
program  must  have  built  into  it  the 
ability  to  change  the  core  measures. 

SAMHSA  has  also  considered  the 
practicality  of  the  measures  that  it  has 
been  and  will  be  developing.  The 
collection  and  reporting  of  data  on 
individuals,  most  of  whom  are  not 
living  in  facilities,  is  a  very  expensive 


undertaking  and  administratively 
burdensome.  So  while  SAMHSA  is 
interested  in  getting  a  picture  of  the 
service  system,  SAMHSA  wants  to 
accomplish  this  without  incurring  a 
significant  financial  and  administrative 
burden.  SAMHSA  believes  that  it  has 
accomplished  that  goal.  In  giving 
comments.  SAMHSA  asks  that  you  keep 
this  criterion  in  mind. 

Critical  to  the  collection  and  reporting 
on  performance  measures  is  the  ability 
to  upgrade  the  data  infrastructure  of  the 
State.  This  involves  ensuring  that  each 
prevention  and  treatment  program 
begins  to  collect  the  data  that  is  needed 
and  has  the  infrastructure  to  record  it. 
It  also  assumes  that  States  have  the 
ability  to  receive  and  analyze  that  data. 
This  remains  an  issue  of  critical 
importance.  Without  improved  data 
infrastructures  in  States,  many  will  not 
be  able  to  collect  and  report  on 
performance  measures. 

States  will  begin  to  submit 
performance  data  according  to  their 
ability  to  do  so.  Their  ability  to  do  so, 
in  many  cases,  will  be  dependent  on  the 
resources  available  to  develop  the  data 
infrastructure  needed  to  collect  and 
report  on  such  data. 

With  time  SAMHSA  expects  the 
States  to  report  common  data  elements 
for  each  of  the  measures.  In  the 
meantime,  SAMHSA  expects  the  States 
to  use  generally  accepted 
methodological  principles. 

Questions  for  You  To  Consider  in 
Making  Your  Comments 

In  General 

1.  Please  comment  in  general  about 
the  benefits  and  challenges  of 
converting  to  performance  partnership 
grants.  What  areas  of  greater  flexibility 
are  needed  in  the  administration  of  the 
SAPT  PPG  and  what  measures  of 
accountability  are  needed  in  the 
performance  of  the  program  and  for  the 
overall  community  based  service 
system? 

2.  SAMHSA  through  the  creation  of  a 
performance  based  system  is  developing 
a  partnership  with  the  States  in  the 
provision  of  substance  abuse  services. 
Do  you  support  this  partnership?  Are 
there  other  ways  that  the  Federal 
Government  and  State  governments 
could  partner  in  the  provision  of 
substance  abuse  services? 

Operationalization 

1.  Under  this  proposal.  SAPT  Block 
Grant  funds  would  be  available  as  they 
are  now  for  substance  abuse  prevention 
and  treatment  activities  and  for  carrying 
out  programs  required  under  section 
1924  of  the  Public  Health  Service  Act 


which  deals  with  early  intervention 
services  for  HIV  and  with  tuberculosis, 
for  training  of  counselors  and  for  data 
infrastructure  development.  Do  you 
agree  with  this  approach?  If  not,  why 
not? 

2.  SAMHSA  is  proposing  to  continue 
current  statutory  restrictions  on  the  use 
of  the  funds  as  outlined  previously  in 
the  notice.  Do  you  agree  with  these 
proposals? 

3.  SAMHSA  proposes  to  retain  the  set 
aside  for  women  and  children  and  the 
requirement  that  pregnant  addicts  be 
given  preferential  consideration  in  being 
given  the  opportunity  for  treatment.  In 
addition  it  is  our  proposal  that  specific 
performance  measures  be  established  for 
both  populations  as  a  way  of  ensuring 
that  women  with  children  and  pregnant 
addicts  will  receive  the  services  they 
may  require.  If  you  have  any  comments 
on  this  or  proposals  for  measures  that 
could  be  used,  please  forward  your 
comments. 

4.  States  would  be  required  under  this 
proposal  to  develop  a  3-year  plan  on 
how  they  intend  to  use  the  funds  and 
how  they  intend  to  improve  access  to 
quality  care.  Do  you  agree  that  3-year 
plans  are  appropriate? 

5.  Under  the  proposal.  States  would 
be  required  to  submit  yearly  reports 
showing  their  progress  in  meeting  their 
goals  under  the  program.  SAMHSA 
would  then  use  this  information  to 
create  a  report  for  Congress  to 
demonstrate  how  each  State  is  using  the 
funds  efficiently  and  effectively  to 
provide  access  to  quality  care.  The 
report  to  Congress  would  not  lie  a 
comparison  of  States  but  a  presentation 
on  the  programs  in  each  State  and  what 
steps  the  States  are  taking  to  further 
improve  their  system  of  services.  Do  you 
agree  with  this  approach  and  can  you 
recommend  alternative,  effective 
approaches  to  public  disclosure  of 
developments  in  State  drug  treatment 
and  prevention? 

6.  SAMHSA  proposes  to  eliminate 
several  current  requirements  for 
intravenous  drug  users.  Do  you  believe 
that  these  vulnerable  populations  will 
receive  the  services  they  need  under 
this  new  approach? 

7.  While  SAMHSA  proposes  to  retain 
the  set  aside  for  prevention,  we  are 
proposing  that  the  set  aside  be  used  for 
prevention  as  defined  by  the  Institute  of 
Medicine  as  universal,  selected  and 
indicated  as  explained  earlier  in  the 
notice.  Do  you  agree  with  this 
expansion  of  the  use  of  the  set  aside? 

8.  SAMHSA  proposes  to  continue  the 
current  maintenance  of  effort 
requirement  including  the  exclusion 
from  the  calculation  for  one  time 
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expondituros  of  a  single  purpose.  Do 
you  agree  with  this  proposal? 

9.  Do  you  agree  with  the  concept  of 
"continuous  quality  improvement"  and 
do  you  have  any  ideas  on  how  to  build 
in  incentives  for  States  to  improve  their 
system  of  services? 

10.  Do  you  agree  with  eliminating 
certain  requirements  in  favor  of 
performance  measures  which  would 
clarify  whether  the  goals  of  the 
requirements  are  actually  being  met? 

Performance  Measures 

1.  Core  and  developmental  measures 
are  listed  for  treatment  and  a  sot  of  core 
measures  for  prevention.  Please 
comment  about  the  benefits  and 
challenges  on  using  this  information  to 
describe  performance  by  individual 
States  and  to  describe  the  overall 
accountability,  capacity,  and 
effectiveness  of  the  service  system. 

2.  If  you  could,  how  would  you 
improve  them  keeping  in  mind  the  need 
to  minimize  the  costs  of  data  collection? 
Provide  specific  information  of  the 
shortcomings  of  the  measures  and  how 
you  would  improve  them.  In  responding 
to  this  question  consider  whether  there 
are  measures  listed  above  that  should  be 
improved,  why  they  need  improvement 
and  how  you  would  improve  them.  If 
you  believe  additional  measures  are 
necessary,  please  explain  what  is 
missing  and  what  you  would  add  to  the 
list  of  core  measures. 

3.  With  the  States.  SAMHSA  will  be 
developing  measures  for  vulnerable 
populations  and  for  specific  public 
health  issues  such  as  pregnant  addicts, 
women  with  children,  transmission  of 
sexually  transmitted  diseases,  and  the 
co-occurring  population.  Do  you  have 
any  ret;ommendations  for  these 
measures? 

4.  Do  you  agree  that  States  can  and 
should  begin  submitting  performance 
data  as  part  of  their  FY  2005 
application? 

5.  SAMHSA  has  developed  a  matrix 
of  program  priorities  and  cross  cutting 
principles  that  now  guides  the  agency's 
daily  operations  and  overall  program 
and  management  decisions.  Programs 
and  issues  prioritized  in  this  matrix 
include:  Co-occurring  disorders; 
substance  abuse  treatment  capacity; 
seclusion  and  restraint;  prevention  and 
early  intervention;  children  and 
families;  New  Freedom  Initiative 
(including  the  President's  Mental  Health 
Commission);  terrorism/bio-terrorism; 
homelessness;  aging;  HIV/ AIDS  and 
Hepatitis  C;  and  criminal  justice.  As  we 
move  forward  in  measuring  the  extent  to 
which  the  agency  has  been  successful  in 
these  11  areas,  we  are  asking  the  public 
to  comment  on  how  to  begin  work  on 


ways  to  measure  progress  by  the  States 
in  these  and  other  program  areas. 

Economic  Impact 

We  have  examined  the  impact  of  this 
notice  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  as  amended  bv 
Executive  Order  13258  (February  2002. 
Amending  Executive  Order  12866  on 
Regulaton'  Planning  and  Review)  and 
the  Regulatory  Flexibilitv  Act  (RFA) 
(September  19.  1980;  Public  Law  96- 
354).  the  Unfunded  Mandated  Reform 
Act  of  1995  (Pub.  L.  104-4).  and 
Executive  Order  13132  (August  1999. 
Federalism).  Executive  Order  12866  (the 
Order),  as  amended  by  Executive  Order 
13258.  which  direct  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and,  if  regulation 
is  necessary,  to  select  regulatory 
approaches  that  maximize  the  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($100  million  or  more  in  1  year).  We 
have  determined  that  the  proposed  rule 
is  consistent  with  the  principles  set 
forth  in  the  Order,  and  we  find  that  the 
proposed  rule  would  not  have  an  effect 
on  the  economy  that  exceeds  $100 
million  in  any  one  year.  In  addition,  this 
rule  is  not  a  major  rule  as  defined  at  5 
U.S.C.  804(2). 

In  accordance  with  the  provisions  of 
the  Order,  the  rule  was  reviewed  by  the 
Office  of  Management  and  Budget. 

It  is  hereby  certified  under  the  RFA 
that  this  proposed  regulation,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  proposed  rule  applies  only  to 
States. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  1  year  by  State,  local,  or  tribunal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million.  As  noted 
above,  we  find  that  the  proposed  rule 
would  not  have  an  effect  of  this 
magnitude  on  the  economy. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  reviewed  the  proposed  rule 
under  the  threshold  criteria  of  Executive 
Order  13132,  Federalism,  and  have 


determined  that  this  proposal  does  not 
impose  substantial  direct  requirement 
costs  on  State  and  local  governments, 
preempt  State  law.  or  otherwise  has 
Federalism  implications.  On  the 
contrary,  the  proposal  provides  for  more 
Hexibility  for  the  States  in  the  use  of 
Federal  funds,  and  establishes  a 
working  relationship  between  the 
Federal  and  State  governments  that  will 
help  the  States  improve  access  to 
quality  care  for  those  individuals  in 
need  of  substance  abuse  or  mental 
health  services. 

Paperwork  Reduction 

This  proposal  would  assume 
information  collection  requirements  that 
would  be  subject  to  review  by  the  Office 
of  Management  and  Budget  under  the 
Pupprwrtrk  Rt'Huftion  Act  of  1980.  This 
H-deral  Rpgister  Motice.  however,  is 
only  seeking  comment  on  proposed 
information  collection  and  is  not 
establishing  a  collection  requirement. 
Therefore,  doing  a  Paperwork  Reduction 
Act  analysis  would  be  premature.  The 
Department  will  comply  with  the 
requirements  of  the  Paperwork 
Reduction  Act  when  determinations 
have  been  made  on  the  information  to 
be  collected  and  in  advance  of  requiring 
the  submission  of  that  information. 

Dated;  November  18,  2002. 
Charles  G.  Curie, 

Administrator,  Substance  Abuse  and  Mental 
Health  Services  Administration. 
n^t^d   O""  I'mlMT  18,  2002. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

fnr    [itTHUl. 

summary:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  January  23, 
2003 

ADDRESSES:  Documents  and  other 
iiiforiuation  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
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Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authorifv,  4401  North  Fairfax  Drive, 
Room  700,  Arlington.  Virginia  22203; 
fax  (70:^]  3!iR-2281 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  M.in.i^t'nu'iit  Authority, 
tplephone  (7(1 ',    ^'^H-^]m 
SUPPLEMENTARY  INFORMATION: 

Kndangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531.  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  tn  the  Dirf^ctnr 
(address  above). 

Applicant:  Roger  Heintzman, 
Aberdeen,  SD,  PRT-065782. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorca)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Frank  R.  Daigle,  St. 
Michael.  MN   PRT-0h,s:-H4 

The  appli(  ant  r^ijuests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pvgargus 
dorca)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
sur\'ivaJ  of  the  species. 

Applicant:  Zoological  Society  of  San 
Diego/San  Diego  Wild  Animal  Park, 
Escondido.  CA.  PRT-G54066. 

The  applicant  requests  a  permit  to 
import  two  captive  bred  kagu 
(Rhynochetos  jubatus]  from  the 
Yokohama  Zoological  Garden. 
Yokohama,  fapan  for  the  purpose  of 
enhancement  of  the  sun.i\al  of  the 
species  through  captive  propagation  and 
conservation  education. 

.Applicant-  Cienegas  Ranches,  Ltd., 
.\ustin.  TX,  PRT-040025. 

The  applicant  requests  renewal  of  a 
permit  to  authorize  interstate  and 
foreign  commerce.  e.xp(jrt,  and  cull  of 
excess  male  barasingha  (Cervus 
duvauceli]  from  their  captive  herd  for 
the  purpose  of  enhancement  of  the 
survival  of  the  species.  This  notification 
covers  activities  conducted  by  the 
applicant  over  a  period  of  three  years. 


Permittee  must  apply  for  renewal 
annualh 

Applicant:  Barbara  Hoffmann  dba  The 
Exotic  Endangered  Cats  of  the  World, 
Gibsonton,  FL,  PRT-064800  &  064801.. 

The  applicant  requests  a  permit  to 
export,  re-export,  and  re- import  captive- 
born  tiger  (Panthera  tigris)  and  captive- 
born  African  leopard  [Panthera  pardus) 
to/from  worldwide  locations  to  enhance 
the  survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three-year 
period. 

Marine  Mammals  and  Endangered 
Species 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with 
endangered  marine  mammals.  The 
application  was  submitted  to  satisfy 
requirements  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.).  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C  1531.  et  spq  ].  and  the  regulations 
governing  marine  mammals  (50  CFR 
part  18)  and  endangered  species  (50 
CFR  part  17)  Written  data,  comments, 
or  requests  for  ccjpies  of  the  complete 
applications  or  requests  for  a  public 
hearing  on  these  applications  should  be 
submitted  to  the  Director  (address 
above)  Anyone  requesting  a  hearing 
should  give  specific  reasons  wh\  a 
hearing  would  be  appropriate.  The 
holding  of  such  a  hearing  i.";  at  the 
discretion  of  the  Director 

Applicant  Florida  .Mlantic 
University,  Boca  Raton,  FL,  PRT- 
063561, 

Permit  Tvpe:  Take  for  scientific 
research 

\ame  and  Sumber  of  Animals: 
Florida  manatee  {Tnchechus  manatus 
lutirostns).  40  per  year. 

Summary  of  Activity  to  be 
.\uthoriZfd.  The  applicant  requests  a 
permit  to  conduct  a  studv  to  archive  and 
evaluate  manatee  responses  to 
controlled  boat  approaches.  Half  of  the 
controlled  boat  approaches  will 
incorporate  a  de\ice  which  will  project 
an  alerting  signal  designed  to  be  within 
the  manatees'  hearing  sensitivity.  The 
boat  approaches  will  be  monitored  and 
recorded  bv  in-boat  manatee  spotters, 
shore-based  spotters,  video  from  an 
aerial  surveillance  system  and  still 
photography  The  boats  will  be 
equipped  with  propeller  guards  and  will 
not  approach  any  closer  than  three 
manatee  body  lengths. 

Source  of  Marine  Mammals:  Animals 
in  and  near  Haulover  Canal,  Brevard 
County,  and  Buzzard  Island  in  Cr>'stal 
River,  Florida 


Period  of  Activity:  Up  to  3  years,  if 
issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Division  of  Management  Authority  is 
forwarding  copies  of  the  above 
applications  to  the  Marine  Mammal 
Commission  and  the  Committee  of 
Sfientific  Advisors  for  their  review. 

Marme  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  part  18).  Written 
data,  comments,  or  requests  for  copies 
of  the  complete  applications  or  requests 
for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director  (address  above).  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

Applicant:  Scott  Vee,  Brule,  WI,  PRT- 
065351. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  {Ursus  maritimus) 
sport  hunted  from  the  Western  Hudson 
Bay  polar  bear  population  in  Canada  for 
personal  use. 

Applicant:  Robert  B.  Michalek, 
Springville.  NY,  PRT-065467. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Western  Hudson 
Bay  polar  bear  population  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  Wildhfe  Service 
has  information  collection  approval 
from  0MB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  December  6,  2002. 

Miinu  a  hams, 

Senior  Permit  Biologist,  Branch  of  Permits, 

Division  of  Management  Authority. 

IFR  Doc.  02-32330  Filed  12-23-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  ot  Permit  for  Marine 
Mammals 

agency:  Fish  and  Wildlife  Service. 

interior. 

ACTION:  Notice  of  issuance  of  permit  for 

marine  mammals. 

SUMMARY:  The  following  permit  was 

ADDRESSES:  IJ(x;uments  and  other 
information  submitted  for  this 
application  are  available  for  review  by 
any  party  who  submits  a  written  request 
to  the  U.S.  Fish  and  Wildlife  Service. 
Division  of  Management  Authority. 
4401  North  Fairfax  Drive.  Room  700. 
Arlington.  Virginia  22203;  fax  (703) 
,T58-22R1 

fOR  FURTHER  INFORMATK)N  CONTACT 
Division  ol  Mai)  ii'-ni'iii  ,^utho^lty. 
tnlophnne  fn  i     (   n      ii»4 
SUPPLEMENTARY  INFORMATION:  (  )n 

puhi!    h>  li  ill  (hi'  heileral  Register  (67 
■  K  ''ti,'  i'(    ;;i.i!  .Ill  .ipi'iii  .i!nin  had  been 
liif.i  rtiih  ill.'  I  1   h   li!  !  Uiiillife  Service 
by  Ionian  Ftiarlihii    :       i  permit  (PRT- 
058039)  to  import  one  polar  bear  (I'rsus 
maritimus)  sport  hunted  from  the 
Norwegian  Bay  polar  bear  population. 
Canada,  for  personal  use. 

Notice  is  hereby  given  that  on 
November  26.  2002.  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (\6 
U.S.C.  1361  etseq.)  the  Fish  and 
Wildlife  Service  issued  the  requested 
permit  subject  to  certain  conditions  set 
forth  therein. 

Dated:  December  13.  2002. 
Lfaw  |.  Lierheimer, 

Permit  Policy  Specialist.  Branch  of  Permits. 

Division  of  Management  Authority. 

IFR  Doc.  02-32328  Filed  12-23-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammals 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  issuance  of  permit  for 

marine  mammals. 


SUMMARY:  The  following  permit  was 
issued. 

ADDRESSES:  Documents  and  other 
mil  II  luatioii  submitted  for  this 
application  are  available  for  review  by 


any  party  who  submits  a  written  request 

to  the  U.S.  Fish  and  Wildlife  Service. 

Division  of  Management  Authority. 

4401  North  Fairfax  Drive.  Room  700. 

Arlington.  Virginia  22203;  fax  (703) 

35a-2281 

FOR  FURTHER  INFORMATION  CONTACT: 

Divisiuu  ot  .Manuyi'iuent  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION:  On  April 
1R  2002  H  nntict'  wds  published  in  the 
\  f().ral  Krt;ister  (67  FR  19205).  that  an 
application  nad  been  filed  with  the  Fish 
and  Wildlife  Service  by  Hubbs-Sea 
World  Research  Institute  for  a  permit 
(PRT-054026)  to  conduct  scientific 
research  to  measure  the  sonar  acoustic 
reflectivity  of  captive  held  Florida 
manatees  {Trichechus  manatus 
latirostris). 

Notice  is  hereby  given  that  on 
December  4,  2002.  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.],  and  the  Endangered 
Species  Act  of  1973.  as  amended  (16 
U.S.C.  1531.ef  seq).  the  Fish  and 
Wildlife  Service  issued  the  requested 
permit  subject  to  certain  conditions  set 
forth  therein. 

Dated:  December  6.  2002. 
Monica  Farris, 

Senior  Permit  Biologist.  Branch  of  Permits. 

Division  of  Management  Authority. 

(KR  DtH:  02-32329  Filed  12-23-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

jMT   060   102O  PG] 

Notice  of  Public  Meeting,  Central 
Montana  Resource  Advisory  Council 
Meeting 

AGENCY;  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  public  meeting. 

SUMMARY    In  accordance  with  the 
i  .ihiai  Lxind  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  the  US 
Department  of  the  Interior.  Bureau  of 
Land  Management  (BLM)  Central 
Montana  Resource  Advisory  Council 
(RAC),  will  meet  as  indicated  below. 
DATES:  The  meeting  will  be  held  [anuary 
ID  fie  16.  2003  at  the  Chinook  Motor  Inn 
in  Chinook.  Montana.  The  January  15th 
meeting  will  begin  at  1  p.m.  with  a  30- 
minute  public  comment  period  and  will 
adjourn  at  6:30  p.m.  The  January  16th 
meeting  will  begin  at  8  a.m.  with  a  30- 
minute  public  comment  period  and  will 
adjourn  at  1:30  p.m. 


SUPPLEMENTARY  INFORMATION:  This  15- 
moinber  couik  il  .i'l\  i-'  -  Hi.   Secretary  of 
the  Interior,  throuv;:;  :ii'   H.i  -au  of  Land 
Management,  on  a  variety  of  planning 
and  management  issues  associated  with 
public  land  management  in  north 
central  Montana.  During  these  meetings, 
the  RAC  will  discuss: 

The  sage  grouse  plan 
recommendations; 

The  outfitter  moratorium  on  the 
Upper  Missouri  National  Wild  and 
Scenic  River; 

The  national  RAC  meeting  held 
recently  in  Phoenix; 

The  council  will  set  meeting  dates  for 
other  ;:i  '.  tisiRS  in  2003; 

Tht:  R.\t.  will  meet  the  new  .Muataiia 
State  Director; 

Land  exchanges; 

The  RAC  will  hear  a  scoping  report 
concerning  the  monument  resource 
managemon?  pinn; 

The  BLM     jnu.l  project  list; 

The  2003  fire  program;  and 

The  council  will  consider 
recommendations  from  its  Upper 
Missouri  Visitor  Use  subgroup. 

All  meetings  are  open  to  the  public. 
The  public  ni.i\  i  i-  s.>nt  written 
comments  to  tht  i  ..lincil.  Each  formal 
council  meeting  will  also  have  time 
allocated  for  hearing  public  conunents 
as  detailed  above.  Depending  on  the 
number  of  persons  wishing  to  comint n! 
and  time  available,  the  time  for 
individual  oral  comments  may  be 
limited. 

FOR  FURTHER  INFORMATION  CONTACT: 
BiuLi'  Kui.id.  NLiitd  iicid  .Mdnager.  5U1  S. 
2nd  St.  East.  Malta.  Montana  406-654- 
1240. 

Dated:  December  17.  2002. 
David  L.  Man. 
Lewistown  Field  Manager. 
IFR  Dot    02   32299  Filed  12-23-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-010-143a-ES:  NMNM  100202] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purpose  (R&PP)  Act 
Classification;  New  Mexico 

AGENCY;  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  following  public  lands  in 
Saiiiicivai  County.  New  Mexico  have 
been  examined  and  found  suitable  for 
classification  for  lease  to  the  Cuba  Soil 
and  Water  Conservation  District  under 
the  provisions  of  the  Recreation  and 
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Public  Purposes  Act,  as  amended  (43 
use  869  et  seq).  The  Cuba  Soil  and 
Water  Conservation  District  proposes  tn 
use  the  lands  for  an  outdoor  classroom 
and  administrative  site 

.New  Mexico  Principal  Meridian 

T.  20  N..  R.  1  W..  sec.  5.  NWaSWaNWA 
and  WV2NEV4SWV«NWV4. 
ContaininR  15.00  acres,  more  or  less. 

The  lands  are  nnl  needed  for  Federdl 
purposes   Lease  is  r:()nsistent  with 
current  BLM  land  use  planning  and 
would  be  m  the  public  interest. 

The  lease,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions  and  reser\'atuins 

1.  Provisions  of  the  Recreation  and 
I'ublic  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretar\' 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
nt;ht  to  prospect  for.  mine,  and  remove 
list'  minerals. 

4  .'\ll  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/ patent 
issuance. 

5  Anv  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Detailed  information  concerning  thi> 
action  IS  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Albuquerque  Field  Office, 
435  Montano  NE.  Albuquerque,  New- 
Mexico. 

Upon  publicatum  ul  this  notice  in  the 
Federal  Regi.ster.  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  under  the  Recreation 
and  Public  Purposes  Act  and  leasing 
under  the  mineral  leasing  laws.  For  a 
period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  persons  may  submit 
comments  regarding  the  proposed  lease 
or  classification  of  the  lands  to  the  Field 
Manager.  Albuquerque  Field  Office,  435 
Montano  NE,  Albuquerque.  NM  87107. 

(classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  an  outdoor  classroom  and 
administrative  site.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 


local  planning  and  zoning,  or  if  the  use 

IS  consistent  with  State  and  Federal 
programs 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
anv  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  an  outdoor 
classroom  and  administrative  site. 

Any  adverse  comments  will  be 
reviewed  by  the  Stale  Director,  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
davs  from  the  date  of  publication  of  this 
notice  i!i  the  Federal  Register 

[)rtt.-.i    .August  .5.  2002. 
Edwin  ).  Singleton, 
Albuquerque  Field  Manager. 
(FR  Doc,  02-,32.170  Filed  12-23-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Environmental  Statements:  Notice  of 
Intent:  Great  Falls  Park.  VA:  General 
Management  Plan 

AGENCY:  National  Park  Service. 

ACTION:  .Notice  of  Intent  of  a  General 
Management  Plan/Environmental 
Impact  Statement,  Great  Falls  Park, 

V'lrginia 

SUMMARY:  In  accordance  with  section 

102(2){c)  of  the  National  Environmental 
Policy  Act  of  1969.  the  National  Park 
.Service  (NPS)  is  preparing  an 
Environmental  Impact  Statement  (EIS) 
to  assess  the  impacts  of  alternative 
management  strategies  as  part  of  a 
General  Management  Plan  (GMP)  for 
Great  Falls  Pari.,  \irginia,  a  unit  within 
George  Washington  Memorial  Parkway. 

The  planning  effort  will  result  in  a 
comprehensive  GMP  that  encompasses 
preser\'ation  of  cultural  and  natural 
resources,  visitor  use  and  interpretation, 
and  necessary  and  appropriate  facilities. 
In  cooperation  with  local  interests, 
attention  w  ill  also  be  given  to  resources 
outside  the  boundaries  that  affect  the 
integrity  of  the  park.  Alternatives  to  be 
considered  include  no-action,  the 
preferred  alternative,  and  other 
alternatives  addressing  the  following 
major  issues: 

•  How  can  the  important  natural  and 
cultural  resources  be  best  protected  and 
preserved,  while  providing  for  visitor 
use  for  present  and  future  generations? 

•  What  level  and  type  of  use  is 
appropriate  to  be  consistent  with  the 


park  s  purpose,  and  to  relate  to  the 
parks  significance? 

•  What  facilities  are  needed  to  meet 
the  mission  goals  of  the  park  regarding 
natural  and  cultural  resources 
management,  visitor  use  and 
interpretation,  partnerships,  and 
operations? 

Public  Involvement:  Public 
involvement  will  be  a  key  component  in 
the  preparation  of  the  GMP/EIS.  The 
NPS  will  be  holding  a  public  scoping 
meeting  in  the  evening  sometime  during 
the  months  of  November  2002, 
December  2002  or  )anuar\'  2003  at  the 
Great  Falls  Visitors  Center,  to  provide  to 
the  public  an  opportunity  to  present 
your  ideas,  questions,  and  concerns 
directly  to  the  planning  team. 

The  purpose  of  this  meeting  is  to 
determine  the  concerns/issues  that 
should  be  addressed  in  the  GMP/EIS. 
Individuals  unable  to  attend  the  scoping 
meetings  may  request  information  from 
the  Superintendent,  George  Washington 
Memorial  Parkway  at  the  address  listed 
below,  or  by  checking  our  homepage  on 
the  Internet  at  the  following  address: 
h  ttp  ://www.  nps.gov/gifa/. 

Comments:  If  you  wish  to  submit 
issues  or  provide  input  to  this  initial 
phase  of  developing  the  GMP,  you  may 
do  so  bv  any  one  of  several  methods.  In 
addition  to  attending  scoping  meetings, 
you  may  mail  comments  to:  Audrey  F. 
Calhoun,  Superintendent.  George 
Washii^gton  Memorial  Parkway,  c/o 
Turkey  Run  Park,  McLean.  Virginia 
22101.  You  may  comment  via  the 
Internet  to 

GWMP_Superintendent@nps.gov.  Please 
submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  Great  Falls 
GMP  Team"  and  your  name  and  return 
address  in  your  Internet  message.  If  you 
do  not  receive  a  confirmation  from  the 
system  that  we  have  received  your 
Internet  message,  please  contact  Park 
Planner  Debbie  Feldman  directly  at 
telephone  (703)  289-2512, 

Scoping  comments  should  be  received 
no  later  than  60  days  from  the 
publication  of  this  Notice  of  Intent.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  addresses  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
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comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
f  ■  ;-'.'>'i(   iiisp'"(  ti..ii  in  tht'ii  'Mitirety. 
FOR  FURTHER  INFORMATION  CONTACT:  Park 
Superintendent  Audrey  Calhoun. 
Superintendent,  George  Washington 
Memorial  Parkway,  c/o  Turkey  Run 
Park,  McLean.  Virginia  22101. 

Dated;  Lkiober  18.  2002. 
loseph  M.  Lawler, 

Deputy  Regional  Director.  National  Capital 

Region.  National  Park  Service. 

(FR  Dot:  02-32240  Filed  12-23-02;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  ParK  Service 

Notice  of  Intent  To  Repatriate  Cultural 
Items  California  Department  of  Parks 
and  Recreation.  Sacramento,  CA 

AGf  ncy:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act  (NAGPRA).  25  U.S.C. 
3005.  Sec.  7,  of  the  intent  to  repatriate 
cultural  items  in  the  possession  of  the 
California  Department  of  Parks  and 
Recreation,  Sacramento,  CA.  that  meet 
the  definition  of  "sacred  objects"  under 
25  U.S.C.  3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  25 
U.S.C.  3003.  Sec.  5(d)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  these  cultural  items.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

Accession  documents  and 
information  obtained  in  conversation 
with  former  California  Department  of 
Parks  and  Recreation  (DPR)  employees 
indicate  that  the  sacred  objects  were 
taken  from  the  ceremonial  dance  house 
at  the  Sulfur  Bank  Rancheria  without 
permission  from  the  Sulfur  Bank 
community.  About  1958.  these  cultural 
items  were  donated  anonymously  to  the 
State  of  California  Department  of 
Natural  Resources  Division  of  Beaches 
and  Parks,  now  Department  of  Parks  and 
Recreation. 

The  59  cultural  items  consist  of 
regalia  used  in  performing  ceremonies 
related  to  the  Mam  Cult  or  Big  Head 


Dance  of  the  Pomo  Indians.  The  claimed 
objects  include  11  men's  shirts,  3 
women's  skirts.  2  women's  blouses.  7 
women's  dresses.  13  sashes.  17  patches. 
2  bands.  3  flashers,  and  1  cloth  worn  by 
ceremonial  leaders  and  singers.  Use  of 
this  type  of  clothing  dates  to  the  early 
1870s  when  religious  movements  with 
various  origins  were  active  in  Pomoan 
and  other  native  communities 
throughout  Northern  California.  A 
central  belief  of  the  religion  is  the  power 
of  spiritually  significant  dreaming. 
Certain  gifted  individuals,  known  as 
Maru  or  "Dreamers  "  by  the  Pomo,  are 
the  recipients  of  special  dreams.  These 
Maru  are  gifted  with  the  ability  to  dream 
the  rules  of  the  "Bid  Head"  Ceremony, 
the  way  each  should  be  performed,  and 
what  the  regalia  is  made  from,  as  well 
as  how  the  regalia  is  put  together. 

The  specific  patterns  appliqued  to  the 
clothing  and  other  accessories 
associated  with  ceremonial  dances,  such 
as  the  Big  Head  Dance  and  the  Ball 
Dance,  were  patterns  that  the  Maru  had 
seen  in  his  or  her  dream.  The  materials 
requested  for  repatriation  appear  to 
include  items  from  two  dreamers,  Sarah 
Brigham  and  Elvy  Patch,  both  of  whom 
died  in  1949  or  before.  Irvin  Miranda, 
grandson  of  Sarah  Brigham,  recently 
identified  some  items  in  the  collection 
as  having  his  grandmothers  design 
pattern  (red  heart  and  cross  with  a  bluf 
border  of  triangles  facing  inward).  This 
dance  regalia,  ornamented  with  dream 
patterns,  was  used  only  for  ceremonial 
occasions  and  was  generally  kept  in  the 
ceremonial  dance  house  when  not  in 
use.  The  fact  that  they  are  decorated 
with  patterns  derived  from  a  Maru's 
dream  endows  them  with  spiritual 
character. 

In  consultation  with  representatives 
of  the  Elem  Indian  Colony  of  Pomo 
Indians  of  the  Sulphur  Bank  Rancheria, 
California,  including  traditional 
religious  leaders  and  current  Maru, 
Robert  Gear>'.  it  has  been  determined 
that  these  objects  are  integral  to  present- 
day  religious  traditions  associated  with 
the  Maru  beliefs 

Officials  of  the  California  Department 
of  Parks  and  Recreation  have 
determined  that,  pursuant  to  25  U.S.C. 
3001,  Sec.  2  (3)(C),  these  cultural  items 
are  specific  ceremonial  objects  needed 
by  traditional  Native  American  religious 
leaders  for  the  practice  of  traditional 
Native  American  religions  by  their 
present-day  adherents.  Officials  of  the 
California  Department  of  Parks  and 
Recreation  also  have  determined  that 
pursuant  to  25  U.S.C.  3001,  Sec.  2(2), 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  these  sacred  objects  and  the 


Elem  hull. ill  (Colony  of  Pomo  Indians  of 
the  Sulphur  Bank  Rancheria,  California. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  thrsp  s.ir tpH  objects 
should  contact  Paul-  ttr  il-niium, 
NAGPRA  Coordinator,  Cultural 
Resources  Division,  California  State 
Parks.  P.O.  Box  942896.  Sacramento,  CA 
94296-^)001.  telephone  (916)  653-7976 
before  lanudry  23,  2003.  Repatriation  of 
these  sacred  objects  to  the  Elem  Indian 
Co!nn\  nf  Pomo  Indians  of  the  Sulphur 
HtiiK  Km   I'.iTia.  California  may  begin 
after  that  dat*^  if  no  additional  claimants 
come  forward. 

The  California  Department  of  Parks 
and  Rf'rreation  is  responsible  for 
n   i;i\  ini;  the  Elem  Indian  Colony  of 
Pomo  Indians  of  the  Sulphur  Bank 
Rancheria,  California  that  this  notice 
has  been  published. 

Dated:  C3ctober  30,  2002. 
Robert  Steams, 

Manager.  National  NAGPRA  Program. 

|FR  Doc  02-32174  Filed  12-23-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  ()0-Day  Notice  of  Information 
Collection  Under  Review:  Revision  of  a 
Currently  Approved  Collection, ^Fiscal 
Year  2003  State  Domestic  Preparedness 
Program. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Office  for  Domestic 
Preparedness,  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  February  24,  2003. 
This  process  is  conducted  in  accordance 
withSCFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Kerry-  Thomas,  Branch 
Chief.  State  and  Local  Program 
Management  Division,  Office  for 
Domestic  Preparedness,  810  Seventh 
Street.  NW..  Washington.  DC  20531. 
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phone  at  (202)  616-6707.  or  facsimih'  at 
(202) 514-5566. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  '\our 
comments  should  address  one  or  more 
of  the  f(;llowing  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
funrtions  of  the  agency,  including 
whether  the  information  will  have 
prat  tic:al  utility: 

!2  i  Evaluate  the  accurac  \'  of  the 
agency  s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
nu'thod(ilog\-  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  nf  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submission  of 
responses 

Overview  of  This  Information 

(IJ  Type  of  information  tollection. 
Revision  of  a  Currently  Approved 
Collection 

(2)  The  title  of  the  form/collection: 
Fiscal  Year  2003  State  Domestic  • 
Preparedness  Program. 

(3)  Thf  agency  form  number,  if  any, 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 
US  Department  of  Justice  {DOJ),  Office 
of  Justice  Programs  ((3JP).  Office  for 
Domestic  Preparedness  (OOP), 

(4)  Affected  Public  who  will  be  asked 
or  required  to  respond,  us  well  as  a  brief 
abstract:  Primary:  Federal  Government, 
State,  and  Local  Section  1404  of  the 
Defense  Against  Weapons  of  Mass 
nestru(  tion  Act  of  1998  (Title  XIV  of 
Public  Law  105-261;  50  U,S,C,  2301)  as 
amended  by  Section  1064  of  the 
National  Defense  Authorization  Act  of 
2000  (Title  X  of  Pub   L    106-65;  50 
U.S.C.  2301)  authorizes  the  Department 
of  Justice  to  collect  information  from 
state  and  local  jurisdictions  to  assess  the 
threat  the  risk  of  terrorist  employment 
of  weaptms  of  mass  destruction  against 
cities  and  other  local  areas.  This  data 
colIe(  tion  will  allow  states  to:  (1)  Report 
current  |urisdi(  tional  needs  for 
equipment,  training,  exercises,  and 
technK;al  assistance:  (2)  foreca.st 
prniected  needs  for  this  support;  and  (3) 
identify  the  gaps  that  exist  at  the 
jurisdictional  level  in  equipment, 
iraming,  exercises,  and  technical 


assistance  that  OJP/ODP  and  other 

federal  funding  will  be  used  to  address. 
Additionally,  the  information  collected 
will  guide  OJP/ODP  and  other  federal 
agencies  in  the  formulation  of  domestic 
preparedness  policies  and  with  the 
development  of  programs  to  enhance 
state  and  local  first  respnnder 
capabilities. 

(5)  An  estimate  of  the  total  number  of 

respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  The  estimated  total 
number  of  respondents  in  2,059 

The  data  collection  being  proposed 
incorporates  a  terrorist  threat  and 
vulnerability  assessment,  and  a  needs 
and  capabilities  assessment  for 
equipment,  training,  exercises  and 
technical  assistant  e  Information  will  be 
collected  by  approximately  2,003  local 
jurisdictions  from  representatives  of  law 
enforcement,  fire  services.  Hazardous 
Materials  response  agencies,  public 
safety  communications,  public  health 
agencies,  emergency  medical  services, 
public  works.  go\ernment/ 
administrative  agencies,  health  care, 
and  emergency  management  agencies. 
In  addition,  a  state  administrative 
agency  (SAA)  in  each  state  and  territory 
(56  total)  will  roll-up  the  data  submitted 
by  all  of  the  local  jurisdictions  in  the 
state  or  territory  and  submit  this 
consolidated  state  information  to  OJP/ 
ODP.  Local  jurisdictions  completing 
these  assessments  may  experience  an 
estimated  burden  of  6  hours  to  collect, 
tabulate  and  input  data  provided  to  the 
state.  Once  the  local  information  is 
received  by  the  SAA.  the  SAA  may 
experience  an  estimated  burden  of  4 
hours  for  data  input  and  electronic 
submission  of  the  data  tc  OJP,'(JDP. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours  I  associated  with  the 
collection:  The  estimated  total  public 
burden  associated  with  this  information 
collection  will  be  approximately  12,242 
hours. 

If  additional  information  is  required, 
contact:  Ms,  Brenda  E,  Dyer.  Department 
Deputv  Clearance  Officer.  Information 
Management  and  Security  Staff,  Justice 
Management  Divhsion,  United  States 
Departjnent  of  Justice,  601  D  Street  NW,, 
Patrick  Henry  Building.  Suite  1600, 
NW.,  Washington,  DC  20530. 

Dated:  December  18,  2002. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer. 
Department  of  Justice. 
(FR  Doc.  02-32327  Filed  12-23-02;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Proposed  Extension  of  InformatlOII 
Collection  Request  Submitted  for 
Public  Comment  and 
Recommendations;  Definition  of    Plan 
Assets' — Participant  Contributions 

action:  Notice. 

summary:  The  Department  of  Labor  (the 
Department),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  provides  the  general 
public  and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Pension  and  Welfare  Benefits 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of  a 
currently  approved  collection  of 
information.  Definition  of  Plan  Assets — 
Participant  Contributions,  29  CFR 
2510.3-102.  A  copy  of  the  proposed 
information  collection  request  can  be 
obtained  by  contacting  the  individual 
listed  below  in  the  addresses  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  24, 
2003, 

ADDRESSES:  Gerald  B  Lindrew, 

Ijepartnient  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue,  NW,,  Washington. 
DC  20210,  (202)  693-8410  (not  a  toll- 
free  nuinher     F.-.X    .'^.    -''^-4745, 
SUPPLEMENTARV  INFORMATION: 

I.  Background 

The  regulation  provides  guidance  for 
fiduciaries,  participants,  and 
beneficiaries  of  employee  benefit  plans 
on  the  requirements  for  transmission  of 
employee  contributions  withheld  from 
wages  to  the  pension  plan  In  addition, 
for  those  employers  who  may  have 
difficulty  meeting  regulation  deadlines 
for  participant  contribution 
transmissions,  the  extension  provision 
of  the  regulation  provides  an  alternate 
means  of  employer  compliance  with  the 
regulation  while  providing  participants, 
beneficiaries,  and  the  Department  with 
sufficient  information  to  protect  their 
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rights  under  ERISA.  Specifically,  the 
ICR  includes  notification,  bonding,  and 
certification  requirements  that  must  be 
completed  by  the  employer  electing  to 
use  the  extension  provision. 

II     Dollffl  Focus  of  Cniniiu-tlts 

•  I  ill"  ut'j)cirtment  ui  i,<iiMii 
(Department)  is  particularly  interested 
in  comments  which  evaluate  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  fhn)ugh  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses 

111.  Current  Ai.liun^ 

Extension  of  the  information 
collection  provision  of  the  regulation  is 
important  because  delays  in  the 
transmittal  of  funds  may  result  in  lost 
earnings  to  pension  plan  participants 
and  beneficiaries.  This  notice  requests 
comments  on  the  extension  of  the  ICR 
included  in  the  regulation  governing  the 
definition  of  "plan  assets."  The 
Department  is  not  proposing  or 
implementing  changes  to  the  existing 
ICR  at  (his  time. 

Type  of  Review:  Extension  of  a 
currently  approved  information 
collection. 

Agency:  Pension  and  Welfare  Benefits 
Administration. 

Title:  Definition  of  Plan  Assets — 
Participant  Contributions. 

CmB  Number:  1210-0100. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions; 
individuals. 

Number  of  Respondents:  1 . 

Frequency:  On  occasion. 

Number  of  Annual  Responses:  251. 

Total  Burden  Hours:  3. 

Total  Burden  Cost  (Operating  and 
Maintenance):  $300. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 


Dated:  December  18.  2002. 
jiisfph  S,  Piacfljitini, 
i  >T-j  ,u  i  V  DirKi.tor.  Office  of  Policy  and 
Research.  Pension  and  Welfare  Benefits 
Administration. 
IFR  Dck:.  02-32366  Filed  12-23-02;  8:45  am] 
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LIBRARY  OF  CONGRESS 

Copyright  Ottice 

Notification  of  Agreement  Under  the 
Small  Webcaster  Settlement  Act  of 
2002 

agency:  Copyright  Office.  Library  of 

Congress. 

ACTION;  Notice  of  agreement. 

summary:  The  Copyright  Office  is 
publishing  an  agreement  which  sets 
rates  and  terms  for  the  performance  of 
sound  recordings  under  two  statutory 
licenses  by  small  commercial 
webcasters.  Small  commercial 
webcasters  who  meet  the  eligibility 
requirements  may  choose  to  operate 
under  the  statutory  licenses  in 
accordance  with  the  rates  and  terms  set 
forth  in  the  agreement  published  herein 
rather  than  the  rates  and  terms  adopted 
by  the  Librarian  of  Congress  in  an 
earlier  proceedis. 

FOR  FURTHER  INFORMATION  CONTACT. 
Susan  Grimes.  CARP  Specialist, 
Copyright  Arbitration  Royalty  Panel. 
P.O.  Box  70977.  Southwest  Station. 
Washington.  DC  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
.1423   See  the  final  paragraph  of  the 

SUPPLEMENTARY  INFORMATION  for 
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questions  regarding  the  rates  and  terms 
stM  forth  m  till'  .lurf'-:::":;' 
SUPPLEMENTARY  INFORMATION:  On 
Wedne.sday.  December  4.  2002. 
President  Bush  signed  into  law  the 
Small  Webcaster  Settlement  Act  of  2002 
C'SWSA '),  Pub.  L.  107-321.  116  Stat. 
2780.  which  amends  the  section  112 
and  section  114  statutory  licenses  in  the 
Copyright  Act.  title  17  of  the  United 
States  Code,  as  they  relate  to  small 
webcasters  and  noncommercial 
webcasters.  Among  other  things,  the 
SWSA  allows  SoundExchange.  the 
Receiving  Agent  designated  by  the 
Librarian  of  Congress  in  his  June  20, 
2002.  order  for  collecting  royalty 
payments  made  by  eligible 
nonsubscription  transmission  services 
under  the  section  112  and  section  114 
statutory  licenses,  see  67  FR  45239  (July 
8.  2002).  to  enter  into  agreements  on 
behalf  of  all  copyright  owners  and 
performers  to  set  rates,  terms  and 
conditions  for  small  commercial 


.\  i'i'<  isters  operating  under  the  section 
112  and  section  114  statutory  licenses. 
The  rates  and  terms  set  forth  in  such 
agreements  apply  only  to  the  time 
periods  specified  in  the  agreement  and 
have  no  precedential  value  in  any 
proceeding  concerned  with  the  setting 
of  rates  and  terms  for  the  public 
performance  or  reproduction  in 
ephemeral  phonorecords  or  copies  of 
sound  recordings.  To  make  this  point 
cleat.  Congress  included  language 
expressly  addressing  the  precedential 
value  of  such  agreements.  Specifically, 
section  n4(f)(5)(C).  as  added  by  the 
SWSA.  states  that: 

Neither  subparagraph  (A)  nor  any 
provisions  of  any  agrwiment  entered  into 
pursuant  to  subparagraph  (A),  including  any 
rate  structure,  fees,  terms,  conditions,  or 
notice  and  recordkeeping  requirements  set 
forth  therein,  shall  be  admissible  as  evidence 
or  otherwise  taken  into  account  in  any 
administrative,  judicial,  or  other  government 
proceeding  involving  the  setting  or 
adju.stmenl  of  the  royalties  payable  for  the 
public  performance  or  reproduction  in 
ephemeral  recordings  or  copies  of  sound 
recordings,  the  determination  of  terms  or 
conditions  related  thereto,  or  the 
establishment  of  notice  and  recordkeeping 
requirements  by  the  Librarian  of  Congress 
under  paragraph  (4)  or  section  112(e)(4).  It  is 
the  intent  of  Congress  that  any  royalty  rates, 
rate  structure,  definitions,  terms,  conditions, 
or  notice  and  recordkeeping  requirements, 
included  in  such  agreements  shall  be 
considered  as  a  compromise  motivated  by  the 
unique  business,  economic  and  political 
circumstances  of  small  webcasters.  copyright 
owners,  and  performers  rather  than  as 
matters  that  would  have  been  negotiated  in 
the  marketplace  between  a  willing  buyer  and 
a  willing  seller,  or  otherwise  meet  the 
objectives  set  forth  in  section  801(b). 

17U.S.C.  114(f)(5)(C)  (2002). 

On  December  13.  2002. 
SoundExchange  and  the  Voice  of 
Webcasters.  a  coalition  of  small 
commercial  webcasters.  notified  the 
Copyright  Office  that  they  had 
negotiated  such  an  agreement  for  the 
reproduction  and  performance  of  sound 
recordings  by  small  commercial 
webcasters  under  the  section  112  and 
section  114  statutory  licenses  and 
requested  that  the  Copyright  Office 
publish  the  Rates  and  Terms  in  the 
Federal  Retjister.  as  required  under 
section  l  i  4  ln5)(B)  of  the  Copyright  Act, 
as  amended  by  the  SWSA. 

Thus,  in  accordance  with  the 
requirement  set  forth  in  amended 
section  114(f)(5)(B).  the  Copyright  Office 
is  publishing  the  submitted  agreement, 
as  Appendix  A.  thereby  making  the 
rates  and  terms  in  the  agreement 
available  to  any  small  commercial 
webcasters  meeting  the  eligibility 
conditions  of  the  agreement  as  an 
alternative  to  the  rates  and  terms 
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tinnitunced  bv  thf^  Librarian  in  his  luly 
H,  J()()2  order 

The  (.(jpyright  Offic:e  has  no 
responsibility  for  administering  the 
ratt'^  ,mmI  ttTiTis  of  the  agreement  beyond 
the  [luhlii  ation  of  thi.s  notii  e   For  this 
reason,  questions  regarding  the  rates 
and  terms  set  forth  in  the  agreement 
should  be  directed  to  SoundExchange 
(for  contact  informatit)n.  see  http:// 
www.soundexchange.comi. 

Dated:  December  18,  2002. 
Marvbeth  Peters, 

RegiittfruJ  Copyrights. 

Note:  This  Appendix  Will  Not  Be  Codified 
in  Title  37.  Part  261.  of  the  Code  of  Federal 
Regulations. 

Appendix  A 

Kdips  ,ind  I'l'rms  .Xvailablr  to  Crrtain  Small 
t.onimerc  lai  Webt  aste^^ 

1.  General 

(a)  As  an  option,  an  eligible  small 
webcaster  (as  defined  in  Section  8(f)  hereof), 
may  elect  to  be  subject  to  the  rates  and  terms 
set  forth  herein  (the  "Rates  and  Terms ')  in 
their  entirety,  in  lieu  of  other  rates  a^id  terms 
applicable  under  17  U.S.C.  112  and  114.  by 
complying  with  the  procedure  set  forth  in 
Section  2  hereof. 

(b)  Any  eligible  small  webcaster  relying 
upon  the  statutory  licenses  set  forth  in  17 
U.S.C.  112  and  114  shall  comply  with  the 
requirements  of  those  sections,  these  Rates 
and  Terms  and  other  governing  provisions 
established  by  the  Copyright  Office. 

(c)  These  Rates  and  Terms  are  without 
prejudice  to.  and  subject  to.  any  voluntary 
agreements  that  an  eligible  small  webcaster 
may  have  entered  into  with  any  sound 
recording  copyright  owner. 

(d)  An  eligible  small  webcaster  that  elects 
to  be  subject  to  the  Rates  and  Terms  agrees 
that  it  has  elected  these  terms  in  lieu  of 
participating  in  a  copyright  arbitration 
royalty  panel  ("CARP")  proceeding  to  set 
rates  for  the  2003-2004  period  and  in  lieu  of 
any  different  rates  and  terms  that  may  be 
determined  through  such  a  CARP 
proceeding.  Thus,  once  a  webcaster  has 
elected  the  Rates  and  Terms,  it  cannot  opt 
out  of  these  Rates  and  Terms  in  order  to  elect 
different  rates  and  terms  arrived  at  by  a 
CARP.  However,  should  there  be  any 
voluntarily  negotiated  rates  and  terms  arrived 
at  between  copyright  owners  and  webcasters 
that  are  adopted  by  the  Librarian  of  Congress 
as  rales  and  terms  for  eligible 
nonsubscription  transmission  services 
following  publication  of  such  rates  and  terms 
in  the  Federal  Register  pursuant  to  37  CFR 

§  251.63(b),  any  eligible  small  webcaster  that 
qualifies  for  such  rates  and  terms  may  by 
written  notice  to  SoundExchange  elect,  for 
any  calendar  year  which  has  not  yet  begun, 
to  pay  royalties  under  the  rales  and  terms 
adopted  by  the  Librarian  in  lieu  of  the  Rates 
and  Terms  applicable  hereunder. 

2.  Election  for  Treatment  as  Eligible  Small 
Webcaster 

(a)  Election  Process.  An  eligible  small 
webcaster  that  wishes  to  elect  the  royalty 


rates  specified  in  these  Rates  and  Terms  in 
lieu  of  any  other  royalty  rates  that  otherwise 
might  apply  under  17  U.S.C.  112  and  114  for 
the  period  beginning  on  October  28,  1998, 
and  ending  on  December  31.  2002.  or  the 
period  2003  and  2004.  shall  submit  to 
SoundExchange  a  completed  and  signed 
election  form  (available  on  the 
SoundExchange  Web  site  at  http:// 
wM-w.soundexchange.com  by  no  later  than 
the  first  date  on  which  the  webcaster  would 
be  obligated  under  these  Rates  and  Terms  to 
make  a  royalty  payment  for  such  period.  An 
eligible  small  webcaster  that  fails  to  make  a 
timely  election  shall  pay  royalties  as 
otherwise  provided  in  17  U.S.C.  112  and  114. 
If  a  webcaster  timely  elects  to  be  treated  as 
an  eligible  small  webcaster  for  the  period 
beginning  on  October  28,  1998,  and  ending 
on  December  31,  2002.  or  for  2003  and  2004. 
the  webcaster  shall  thereafter  be  obligated  to 
pay  royalties  under  and  comply  with  the 
provisions  of  these  Rates  and  Terms  as  an 
eligible  small  webcaster  through  December 
31.  2004,  without  need  to  submit  any  further 
election  form,  provided  that  such  webcaster 
continues  to  meet  the  conditions  for 
eligibility  as  an  eligible  small  webcaster.  as 
set  forth  in  Section  8(f).  except  to  the  extent 
that  the  eligible  small  webcaster  elects 
otherwise  in  accordance  with  Section  1(d). 
.^  (b)  Default.  As  a  condition  of  the  election 
provided  in  Section  2(a),  an  eligible  small 
webcaster  shall  comply  with  all  the 
requirements  of  these  Rates  and  Terms.  If  it 
fails  to  do  so.  SoundExchange  may  give 
written  notice  to  the  eligible  small  webcaster 
that,  unless  the  breach  is  remedied  within 
thirty  days  from  the  date  of  notice  and  not 
repeated,  the  eligible  small  webcaster's 
authorization  to  make  public  performances 
and  ephemeral  reproductions  under  these 
Rates  and  Terms  will  be  automatically 
terminated.  Such  termination  renders  any 
public  performances  and  ephemeral 
reproductions  as  to  which  the  breach  relates 
actionable  as  acts  of  infringement  under  17 
U.S.C.  501  and  fully  subject  to  the  remedies 
provided  by  17  U.S.C.  502-506  and  509. 

3.  Royalty  Rates  for  Eligible  Small  Webcasters 

(a)  For  the  Period  1998-2002.  For  eligible 
nonsubscription  transmissions  made  by  an 
eligible  small  webcaster  during  the  period 
beginning  on  October  28.  1998.  and  ending 
on  December  31.  2002.  the  royalty  rate  shall 
be  8  percent  of  the  webcaster's  gross 
revenues  during  such  period,  or  5  percent  of 
the  webcaster's  expenses  during  such  period, 
whichever  is  greater,  except  that  an  eligible 
small  webcaster  that  is  a  natural  person  shall 
exclude  from  expenses  those  expenses  not 
incurred  in  connection  with  the  operation  of 
a  service  that  makes  eligible  nonsubscription 
transmissions,  and  an  eligible  small 
webcaster  that  is  a  natural  person  shall 
exclude  from  gross  revenues  his  or  her 
income  during  such  period,  other  than 
income  derived  from — 

(1)  A  media  or  entertainment  related 
business  that  provides  audio  or  other 
entertainment  programming,  or 

(2)  A  business  that  primarily  operates  an 
Internet  or  wireless  service,  that  is  in  either 
case  directly  or  indirectly  controlled  by  such 
natural  person,  or  of  which  such  natural 


person  beneficially  owns  S  percent  or  more 
of  the  outstanding  voting  or  non-voting  stock. 

(b)  For  2003  and  2004  For  eligible 
nonsubscription  transmissions  made  by  an 
eligible  small  webcaster  during  2003  or  2004. 
the  royalty  rate  shall  be  10  percent  of  the 
eligible  small  webcaster's  first  $250,000  in 
gross  revenues  and  12  percent  of  any  gross 
revenues  in  excess  of  $250,000  during  the 
applicable  year,  or  7  percent  of  the 
webcaster's  expenses  during  the  applicable 
year,  whichever  is  greater. 

(c)  Ephemeral  Recordings.  The  royalty 
payable  under  17  U.S.C.  112(e)  for  any 
reproduction  of  a  phonorecord  made  during 
the  period  beginning  on  October  28,  1998. 
and  ending  on  December  31.  2004.  and  used 
solely  by  an  eligible  small  webcaster  to 
facilitate  transmissions  for  which  it  pays 
royalties  as  and  when  provided  in  Sections 
3  and  4  hereof  shall  be  deemed  to  be 
included  within,  and  to  comprise  9  percent 
of,  such  royalty  payments. 

4.  Payment  of  Royalties 

(a)  For  the  Period  J  998 — November  2002. 
Except  as  provided  in  Sections  S(a)(l),  5(a)(2) 
and  5(b),  the  balance  of  any  amounts 
specified  in  Section  3(a)  for  eligible 
nonsubscription  transmissions  made  by  an 
eligible  small  webcaster  during  the  period 
beginning  on  October  26,  1998,  and  ending 
on  November  30.  2002.  which  has  not 
already  been  paid,  shall  be  paid  in  three 
equal  installments,  with  the  first  due  by 
January  15,  2003,  the  second  due  by  May  31. 
2003.  and  thr  third  due  by  October  31.  2003. 

(b)  For  the  Period  December  2002-2004. 
The  amounts  specified  in  Section  3  for 
eligible  nonsubscription  transmissions  made 
by  an  eligible  small  webcaster  during 
December  2002  or  any  month  thereafter  shall 
be  paid  on  or  before  the  last  day  of  the  month 
next  succeeding  such  month. 

(c)  Qualification  To  Make  Current 
Payments  as  Eligible  Small  Webcaster  in 
2003  and  2004.  If  the  gross  revenues,  plus  the 
third  party  participation  revenues  and 
revenues  from  the  operation  of  new 
subscription  services,  of  a  transmitting  entity 
and  its  affiliates  have  not  exceeded 
$1,250,000  in  any  year,  and  the  transmitting 
entity  expects  to  be  an  eligible  small 
web<:aster  in  2003  and  2004.  the  transmitting 
entity  may  make  payments  for  2003  or  2004. 
as  the  case  may  be.  on  the  assumption  that 

it  will  be  an  eligible  small  webcaster  for  that 
year  for  so  long  as  that  assumption  is 
reasonable. 

(d)  True-Up  Between  Gross  Revenues  and 
Expenses.  In  making  payments  under  Section 
3,  an  eligible  small  webcaster  shall,  at  the 
time  a  payment  is  due,  calculate  its  gross 
revenues  and  expenses  for  the  year  through 
the  end  of  the  applicable  month  and  pay  the 
applicable  percentage  of  gross  revenues  or 
expenses,  as  the  case  may  be.  for  the  year 
through  the  end  of  the  applicable  month,  less 
any  amounts  previously  paid  for  such  year. 

(e)  True-Up  if  Eligibility  Condition  Is 
Exceeded.  If  a  transmitting  entity  has  made 
payments  under  Section  3(b)  for  2003  or  2004 
based  on  the  assumption  that  it  will  qualify 
as  an  eligible  small  webc:aster,  as  provided  in 
Section  4(c).  but  the  actual  gross  revenues  in 
2003.  or  the  actual  gross  revenues  plus  third 
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:    .  participation  revenues  and  revenues 
troin  the  operation  of  new  subscription 
services  in  2004.  of  the  eligible  small 
webcaster  and  its  affiliates,  exceed  the 
maximum  amounts  provided  in  Se<:tion  8(f), 
then  the  transmitting  entity  shall 
immediately  commence  to  pay  monthly 
royalties  based  on  the  royalty  rates  otherwise 
applicable  under  17  U.S.C.  112  and  114,  and 
on  the  third  payment  date  after  the  month  in 
which  such  maximum  amounts  are  exceeded, 
it  shall  pay  an  amount  of  royalties  based  on 
such  otherwise  applicable  rates  for  the  whole 
year  through  the  end  of  the  immediately 
preceding  month,  less  any  amounts 
previously  paid  under  Section  3(b)  for  such 
year. 

(f)  Remittance.  Payments  of  all  amounts 
spet:ified  in  Section  3  shall  be  made  to 
SoundExchange  and  shall  under  no 
circumstances  be  refundable,  but  if  an 
eligible  small  webcaster  makes  overpayments 
during  a  year,  it  shall  be  entitled  to  a  credit 
in  the  amount  of  its  overpayment,  and  such 
credit  shall  be  applicable  to  its  payments  in 
subsequent  years.  Payments  shall  be 
accompanied  by  a  statement  of  account  in  the 
form  made  available  on  the  SoundExchange 
Web  site  loc:ated  at  bttp:// 
ivTvw.  sou  ndexchange.  com. 

5,  Minimum  Fee 

(a)  Minimum  Amounts.  Notwithstanding 
Section  3,  eligible  small  webcasters  that  elect 
the  royalty  rates  specified  in  Section  3  shall 
pay  a  minimum  fee  for  the  periods  specified 
in  this  Section  5(a),  as  follows: 

(1)  For  eligible  nonsubscription 
transmissions  made  by  an  eligible  small 
webcaster  during  the  period  beginning  on 
October  28.  1998.  and  ending  on  De<:ember 
31,  1998.  the  minimum  fee  for  the  year  shall 
be  $300. 

(2)  For  eligible  nonsubscription 
transmi.ssions  made  by  an  eligible  small 
webcaster  in  any  part  of  calendar  years  1999 
through  2002.  the  minimum  fee  for  each  year 
in  which  such  transmissions  are  made  shall 
be  $2,000. 

(3)  For  eligible  nonsubscription 
transmissions  made  by  an  eligible  small 
webcaster  in  any  part  of  calendar  years  2003 
and  2004.  the  minimum  fee  for  each  year  in 
which  such  transmissions  are  made  shall  lie 
$2,000  if  the  eligible  small  webcaster  had 
gross  revenues  during  the  immediately 
preceding  year  of  not  more  than  $50,000  and 
expects  to  have  gross  revenues  during  the 
applicable  year  of  not  more  than  $50,000. 

(4)  For  eligible  nonsubscription 
transmissions  made  by  an  eligible  small 
webcaster  in  any  part  of  calendar  years  2003 
and  2004.  the  minimum  fee  for  each  year  in 
which  such  transmissions  are  made  shall  be 
$5,000  if  the  eligible  small  webcaster  had 
gross  revenues  during  the  immediately 
pre<:eding  year  of  more  than  $50,000  or 
expects  to  have  gross  revenues  during  the 
applicable  year  of  more  than  $50,000. 

(b)  Time  of  Payment.  The  minimum  fees 
spe<:ified  in  Sections  5(a)(1)  and  (2)  shall  be 
paid  by  January  15.  2003.  except  in  the  case 
of  an  eligible  small  webcaster  with  gross 
revenues  during  the  period  beginning  on 
November  1.  1998.  and  ending  on  November 
30.  2002.  of  not  more  than  $100,000.  which 


may  pay  such  minimum  fees  in  three  equal 
installments  at  the  times  specified  in  Section 
4(a).  The  minimum  fees  specified  in  Sections 
5(a)(3)  and  (4)  shall  be  paid  in  two  equal 
installments,  with  the  first  due  by  lanuary  31 
of  the  applicable  year  and  the  second  due  by 
June  30  of  the  applicable  year. 

(c)  Remittance.  Payments  of  all  amounts 
specified  in  this  Section  5  shall  be  made  to 
SoundExchange  and  shall  under  no 
circumstances  be  refundable. 

(d)  Cn.-dit  Toward  Royalties.  All  amounts 
paid  under  this  Section  5  shall  be  fully 
creditable  toward  amounts  due  under  Section 
3  for  the  year  for  which  such  amounts  are 
paid  under  this  Section  5.  but  not  any 
subsequent  year. 

6.  Notice  and  Recordkeeping 

(a)  Reports  to  Be  Provided.  For  either  or 
both  of  calendar  years  2003  and  2004,  an 
eligible  small  webcaster  that  makes  an 
election  pursuant  to  Section  2  covering  that 
year  shall,  for  that  year,  keep  records,  and 
make  available  to  each  designated  agent  of 
copyright  owners  of  sound  recordings  and 
other  persons  entitled  to  payment  under  17 
U.S.C  1 14(g].  reports  of  use.  covering  the 
following  on  a  channel  bv  channel  basis: 

(1)  The  featured  recording  artist,  group  or 
orchestra: 

(2)  The  sound  recording  title;  ^ 

(3)  The  title  of  the  retail  album  or  other 
product  (or.  in  the  case  of  compilation 
albums  created  for  commertrial  purposes,  the 
name  of  the  retail  album  identified  by  the 
eligible  small  web<;aster  for  purchase  of  the 
sound  recording); 

(4)  The  marketing  label  of  the 
commercially  available  album  or  other 
product  on  which  the  sound  recording  is 
found — 

(A)  For  all  albums  or  other  products 
commercially  released  after  2002;  and 

(B)  In  the  case  of  albums  or  other  products 
commerf:ially  released  before  2003.  for  67 
percent  of  the  eligible  small  webcasters 
digital  audio  transmissions  of  such  pre-2003 
releases  during  2003  and  all  of  the  eligible 
small  webcaster's  digital  audio  transmissions 
during  2004; 

(5)  The  International  Standard  Recording 
Code  ("ISRC")  embedded  in  the  sound 
ret;ording.  if  available — 

(A)  For  all  albums  or  other  products 
commercially  released  after  2002;  and 

(B)  In  the  case  of  albums  or  other  products 
commercially  released  before  2003,  for  50 
percent  of  the  eligible  small  webcaster's 
digital  audio  transmissions  of  such  pre-2003 
releases  during  2003,  and  for  75  percent  of 
the  eligible  small  webcaster's  digital  audio 
transmissions  of  such  pre-2003  releases 
during  2004,  to  the  extent  that  such 
information  concerning  such  pre-2003 
releases  can  be  provided  using  commercially 
reasonable  efforts; 

(6)  The  copyright  owner  information 
provided  in  the  copyright  notice  on  the  retail 
album  or  other  product  (e.g..  following  the 
symbol  (P)  (the  letter  P  in  a  cin:le)  or.  in  the 
case  of  compilation  albums  created  for 
commercial  purposes,  in  the  copyright  notice 
for  the  individual  track)^ 

(A)  For  all  albums  or  other  products 
commercially  released  after  2002;  and 


(B)  In  the  case  of  albums  or  other  products 
commercially  released  before  2003.  for  50 
percent  of  an  eligible  small  webcaster's 
digital  audio  transmissions  of  such  pre-2003 
releases  during  2003.  and  for  75  percent  of 
an  eligible  small  webcaster's  digital  audio 
transmissions  of  such  pre-2003  releases 
during  2004.  to  the  extent  that  such 
information  concerning  such  pre-2003 
releases  can  be  provided  using  commercially 
reasonable  efforts; 

(7)  The  aggregate  tuning  hours,  on  a 
monthly  basis,  for  each  channel  provided  by 
the  eligible  small  webcaster  as  computed  by 
a  re<;ognized  industry  ratings  service  or  as 
computed  by  the  eligible  small  webcaster 
from  its  server  logs; 

(8)  The  channel  for  each  transmission  of 
each  sound  recording:  and 

(9)  The  start  date  and  time  of  each 
transmission  of  each  sound  recording. 

(b)  Computation  of  Percentages.  For 
purposes  of  Sections  6(a)(4)(B).  6(a)(5)(B), 
and  6(a)(6)(B).  all  percentages  shall  be 
computed  for  the  full  year,  rather  than  on  a 
monthly  basis. 

(c)  Provision  of  Reports  Reports  of  use 
described  in  Section  6(a)  shall  be  provided, 
at  the  same  time  royalty  payments  are  due 
under  Section  4(b).  to  the  designated  agents. 

(d)  Othpr  Matters  as  Provided  by 
Regulation.  For  calendar  years  2003  and 
2004.  details  of  the  means  by  which 
copyright  owners  may  receive  notice  of  the 
use  of  their  sound  recordings,  and  details  of 
the  requirements  under  which  reports  of  use 
concerning  the  matters  identified  in  Section 
6(a)  shall  be  made  available,  shall  be  as 
provided  in  regulations  issued  by  the 
Librarian  of  Congress  under  17  U.S.C. 
114(n(4)(A). 

7  Additional  Requirements 

(a)  Proof  of  Eligibility.  An  eligible  small 
webcaster  that  makes  an  election  pursuant  to 
Section  2  shall  make  available  to 
SoundExchange,  within  30  days  after 
SoundExchange's  written  request  at  any  time 
during  the  3  years  following  a  period  during 
which  it  is  to  be  treated  as  an  eligible  small 
webcaster  for  purposes  of  these  Rates  and 
Terms,  sufficient  evidence  to  support  its 
eligibility  as  an  eligible  small  webcaster 
during  that  period.  Any  proof  of  eligibility 
provided  hereunder  shall  be  provided  with  a 
certification  signed  by  the  eligible  small 
webcaster  if  a  natural  person,  or  by  an  officer 
or  partner  of  the  eligible  small  webcaster  if 
the  eligible  small  webcaster  is  a  corporation 
or  partnership,  stating,  under  penalty  of 
perjury,  that  the  information  provided  is 
accurate  and  the  person  signing  is  authorized 
to  act  on  behalf  of  the  eligible  small 
webcaster. 

(b)  Third  Party  Participation  Revenues.  An 
eligible  small  web<:aster  that  makes  an 
election  pursuant  to  Section  2  shall  provide 
to  SoundExchange.  by  not  later  than  January 
31  of  the  year  following  a  period  during 
which  it  is  to  be  treated  as  an  eligible  small 
webcaster  for  purposes  of  these  Rates  and 
Terms,  a  good  faith  estimate  of  its  third  party 
participation  revenues  for  the  previous  year. 
For  the  year  2004.  the  eligible  small 
webcaster  shall  provide  an  accounting  of 
such  third  party  participation  revenues. 
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SoundExchange  may  share  with  individual 
copyright  owners  the  accounting  provided  by 
an  eligible  small  webcaster  under  this 
Section  7(b)  if  SoundExchange  does  so  in 
such  a  way  that  the  eligible  small  webcaster 
cannot  readily  be  identified. 

(c)  Regulations  Applicable.  Any  otherwise 
applicable  terms  determined  in  accordance 
with  17  U.S.C.  §§112  and  114  and  applicable 
to  payments  under  17  U.S.C.  112  and  114 
shall  apply  to  payments  under  these  Rates 
and  Terms  except  to  the  extent  inconsistent 
with  these  Rates  and  Terms. 

(d)  Cooperation  in  Study.  An  eligible  small 
webcaster  that  makes  an  election  pursuant  to 
Section  2  shall  use  commercially  reasonable 
efforts  to  cooperate  with  the  Comptroller 
General  of  the  United  States  and  the  Register 
of  Copyrights  in  preparing  their  report  to 
Congress  concerning  the  economic 
arrangements  among  eligible  small 
webcasters  and  third  parties,  and  the  effect 
of  those  arrangements  on  royalty  fees  payable 
on  a  percentage  of  revenue  or  expense  basis. 
as  required  by  Section  6  of  the  Small 
Webcaster  Settlement  Act  of  2002.  For 
purposes  of  this  Section  7(d).  "commercially 
reasonable  efforts"  shall  not  be  interpreted  to 
include  any  requirement  that  any  principal 
or  employee  of  an  eligible  small  webcaster 
travel  to  attend  any  proceedings  held  in 
connection  with  such  study,  or  provide 
confidential  business  information  unless  that 
information  will  only  be  disclosed  to  the 
public  in  such  a  way  that  the  eligible  small 
webcaster  cannot  readily  bf  identified. 

8.  Definitions 

As  used  in  these  Rates  and  Terms,  the 
following  terms  shall  have  the  following 
meanings: 

(a)  An  "affiliate"  of  a  transmitting  entity  is 
a  person  or  entity  that  directly,  or  indirectly 
through  one  or  more  intermediaries — 

(1)  Has  securities  or  other  ownership 
interests  representing  more  than  50  percent 
of  such  person's  or  entity's  voting  interests 
beneficially  owned  by — 

(A)  Such  transmitting  entity;  or 
(A)  A  person  or  entity  beneficially  owning 
securities  or  other  ownership  interests 
representing  more  than  50  percent  of  the 
voting  interests  of  the  transmitting  entity; 

(2)  Beneficially  owns  securities  or  other 
ownership  interests  representing  more  than 
50  percent  of  the  voting  interests  of  the 
transmitting  entity:  or 

(3)  Otherwise  controls,  is  controlled  by,  or 
is  under  common  control  with  the 
transmitting  entity. 

(b)  The  term  "aggregate  tuning  hours"  has 
the  meaning  given  that  term  in  section  261.2 
of  title  37,  Code  of  Federal  Regulations,  as 
published  in  the  Federal  Register  on  July  8, 
2002. 

(c)  A  "beneficial  owner"  of  a  security  or 
other  ownership  interest  is  any  person  or 
entity  who,  directly  or  indirectly,  through 
any  contract,  arrangement,  understanding, 
relationship,  or  otherwise,  has  or  shares 
voting  power  with  respect  to  such  security  or 
other  ownership  interest. 

(d)  The  term  "control"  means  the 
possession,  direct  or  indirect,  of  the  power  to 
direct  or  cause  the  direction  of  the 
management  and  policies  of  a  person  or 


entity,  whether  through  the  ownership  of 
voting  securities,  by  contract  or  otherwise. 

(e)  The  term  "designated  agent"  shall  have 
the  meaning  given  that  term  in  section  261.2 
of  title  37,  Code  of  Federal  Regulations,  as 
published  in  the  Federal  Register  on  July  8, 
2002. 

(f)  An  "eligible  small  webcaster"  means  a 
person  or  entity  that  has  obtained  a 
compulsory  license  under  17  U.S.C.  112  or 
114  and  the  implementing  regulations 
therefor  to  make  eligible  nonsubscription 
transmissions  and  ephemeral  recordings 
that— 

(1)  For  the  period  beginning  on  October  28. 
1998.  and  ending  on  December  31,  2002,  has 
gross  revenues  during  the  period  beginning 
on  November  1,  1998,  and  ending  on  June  30, 
2002,  of  not  more  than  $1 .000,000; 

(2)  For  2003.  together  with  its  affiliates,  has 
gross  revenues  during  2003  of  not  more  than 
$500,000;  and 

(3)  For  2004,  together  with  its  affiliates,  has 
gross  revenues  plus  third  party  participation 
revenues  and  revenues  from  the  operation  of 
new  subscription  services  during  2004  of  not 
more  than  $1,250,000. 

In  determining  qualification  under  this 
Section  8(f),  a  transmitting  entity  shall 
exclude — 

(A)  Income  of  an  affiliate  that  is  a  natural 
person,  other  than  income  such  natural 
person  derives  from  another  affiliate  of  such 
natural  person  that  is  either  a  media  or 
entertainment  related  business  that  provides 
audio  or  other  entertainment  programming, 
or  a  business  that  primarily  operates  an 
Internet  or  wireless  service;  and 

(B)  Gross  revenues  of  an\  affiliate  that  is 
not  engaged  in  a  media  or  entertainment 
related  business  that  provides  audio  or  other 
entertainment  programming,  and  is  not 
engaged  in  a  business  that  primarily  operates 
an  Internet  or  wireless  service,  if  the  only 
reason  such  affiliate  is  affiliated  with  the 
transmitting  entity  is  that  (i)  it  is  under 
common  control  of  the  same  natural  person 
or  (ii)  both  are  beneficially  owned  by  the 
same  natural  person. 

(g)  The  term  "expenses" — 

(1)  Means  all  costs  incurred  (whether 
actually  paid  or  not)  by  an  eligible  small 
webcaster,  except  that  capital  costs  shall  be 
treated  as  expenses  allocable  to  a  period  only 
to  the  extent  of  charges  for  amortization  or 
depreciation  of  such  costs  during  such  period 
as  are  properly  allocated  to  such  period  in 
accordance  with  United  States  generally 
accepted  accounting  principles  ("GAAP"); 

(2)  Includes  the  fair  market  value  of  all 
goods,  services,  or  other  non-cash 
consideration  (including  real,  personal.     - 
tangible,  and  intangible  property)  provided 
by  an  eligible  small  webcaster  to  any  third 
party  in  lieu  of  a  cash  payment  and  the  fair 
market  value  of  any  goods  or  services 
purchased  for  or  provided  to  an  eligible  small 
webcaster  by  an  affiliate  of  such  webcaster; 
and 

(3)  Shall  not  include — 

(A)  The  imputed  value  of  personal  services 
rendered  by  up  to  5  natural  persons  who  are, 
directly  or  indirectly,  owners  of  the  eligible 
small  webcaster,  and  for  which  no 
compensation  has  been  paid: 

(B)  The  imputed  value  of  occupancy  of 
residential  property  for  which  no  Federal 


income  tax  deduction  is  claimed  as  a 
business  expense: 

(C)  Costs  of  purchasing  phonorecords  of 
sound  recordings  used  in  the  eligible  small 
webcaster's  service; 

(D)  Royalties  paid  for  the  public 
performance  of  sound  recordings:  or 

(E)  The  reasonable  costs  of  collecting 
overdue  accounts  receivable,  provided  that 
the  reasonable  costs  of  collecting  any  single 
overdue  account  receivable  may  not  exceed 
the  actual  account  receivable. 

(h)  The  term  "gross  revenues" — 

(1)  Means  all  revenue  of  any  kind  earned 
by  a  person  or  entity,  less — 

(A)  Revenue  from  sales  of  phonorecords 
and  digital  phonorecord  deliveries  of  sound 
recordings; 

(B)  The  person  or  entity's  actual  costs  of 
other  products  and  services  actually  sold 
through  a  service  that  makes  eligible 
nonsubscription  transmissions,  and  related 
sales  and  use  taxes  imposed  on  such 
transactions,  costs  of  shipping  such  products, 
allowance  for  bad  debts,  and  credit  card  and 
similar  fees  paid  to  unrelated  third  parties: 

(C)  Revenue  from  the  operation  of  a  new 
subscription  service  for  which  royalties  are 
paid  in  accordance  with  provisions  of  17 
U.S.C.  112  and  114:  and 

(D)  Revenue  from  the  sale  of  assets  in 
connection  with  the  sale  of  all  or 
substantially  all  of  the  assets  of  such  person's 
or  entity's  business,  or  from  the  sale  of 
capital  assets;  and 

(2)  Includes— 

(A)  All  cash  or  cash  equivalents; 

(B)  The  fair  market  value  of  goods, 
services,  or  other  non-cash  consideration 
(including  real,  personal,  tangible,  and 
intangible  property); 

(C)  In-kind  and  cash  donations  and  other 
gifts  (but  not  capital  contributions  made  in 
exchange  for  an  equity  interest  in  the 
recipient);  and 

(D)  Amounts  earned  by  such  person  or 
entity  but  paid  to  an  affiliate  of  such  person 
or  entity  in  lieu  of  payment  to  such  person 
or  entity. 

Gross  revenues  shall  be  calculated  in 
.accordance  with  GAAP,  except  that  a 
transmitting  entity  that  computes  Federal 
taxable  income  on  the  basis  of  the  cash 
receipts  and  disbursements  method  of 
accounting  for  any  taxable  year  may  compute 
its  gross  receipts  foi  any  period  included  in 
such  taxable  year  on  the  same  basis. 

(i)  The  term  "new  subscription  service"  has 
the  meaning  given  that  term  in  17  U.S.C. 
114(i)(8). 

(j)  The  "third  party  participation  revenues" 
of  a  transmitting  entity  are  revenues  of  any 
kind  earned  by  a  person  or  entity,  other  than 
the  transmitting  entity,  including  those: 

(1)  That  relate  to  the  public  performance  of 
sound  recordings  and  are  subject  to  an 
economic  arrangement  in  which  the 
transmitting  entity  receives  anything  of 
value;  or 

(2)  That  are  earned  by  such  person  or 
entity  from  the  sale  of  advertising  of  any  kind 
in  connection  with  the  transmitting  entity's 
eligible  nonsubscription  transmissions. 

(FR  Doc  02-32419  Filed  12-23-02;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities   Proposed  Collection; 
Comment  Request 

AGENCv;  National  Science  Foundation. 

action:  Notice  and  request  for 

romments. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  (44  use.  3501  et  seq),  and  as  part 
of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  or  other 
Federal  agencies  to  comment  on  this 
proposed  continuing  information 
collection.  The  National  Science 
Foundation  (NSF)  will  publish  periodic 
summaries  of  the  proposed  projects. 
Comments:  Conunents  are  invited  on 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Foundation,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  Foundation's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

DATES:  Written  comments  on  this  notice 
must  be  received  by  February  24.  2003 
to  be  assured  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
Send  comments  to  address  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suzanne  H.  Pliinpi  'U   Reports  Clearance 
Officer,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Suite  295, 
Arlington,  Virginia  22230;  telephone 
(703)  292-7556;  or  send  email  to 
spUmpto@nsf.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  2003  Survey  Of 
Doctorate  Recipients. 

OMB  Approval  Number:  3145-0020. 

Expiration  Date  of  Approval:  April  30, 
2003. 

Type  of  Request:  Intent  to  seek 
approval  to  extend  an  information 
collection  for  three  years. 


1.  ,At)strdi.t 

The  Survey  of  Doctorate  Recipients 
(SDR)  has  been  conducted  biennially 
since  1973.  The  2003  SDR  will  consist 
of  a  sample  of  individuals  under  the  age 
76  who  have  earned  research  doctoral 
degrees  in  science  and  engineering  from 
U.S.  institutions.  The  purpose  of  this 
longitudinal  study  is  to  provide  national 
estimates  on  the  doctoral  science  and 
engineering  workforce  and  changes  in 
employment,  education  and 
demographic  characteristics.  The  study 
is  one  of  three  ( firnponf^nts  nf  the 
Scientists  and  KucnK'  iv  Miti-ticai  Data 
System  (SESTAT).  ulii.  ii  (r  .1  i  •- 
national  estimates  u!  the  .sizt  ajul 
characteristics  of  the  nation's  science 
and  engineering  population 

The  National  Science  Foundation  Act 
of  1950,  as  subsequently  amended, 
includes  a  statutory  charge  to  "•   *   * 
provide  a  central  clearinghouse  for  the 
collection,  interpretation,  and  analysis 
of  data  on  scientific  and  engineering 
resources,  and  to  provide  a  source  of 
information  for  policy  formulation  by 
other  agencies  of  the  Federal 
Government."  The  SDR  is  designed  to 
comply  with  these  mandates  by 
providing  information  on  the  supply 
and  utilization  of  nation's  doctorate 
level  scientists  and  engineers.  Collected 
data  will  be  used  to  produce  estimates 
of  the  characteristics  of  these 
individuals.  They  will  also  provide 
necessary  input  into  the  SESTAT  labor 
force  data  system,  which  produces 
national  estimates  of  the  size  and 
characteristics  of  the  country's  science 
and  engineering  population.  The 
Foundation  uses  this  information  to 
prepare  congressionally  mandated 
reports  such  as  Women,  Minorities  and 
Persons  with  Disability  in  Science  and 
Engineering  and  Science  and 
Engineering  Indicators.  The  NSF 
publishes  statistics  from  the  survey  in 
many  reports,  but  primarily  in  the 
biennial  series.  Characteristics  of 
Doctoral  Scientists  and  Engineers  in  the 
United  States.  A  public  release  file  of 
collected  data,  designed  to  protect 
respondent  confidentiality,  also  is 
expected  to  be  made  available  to 
research  on  CD-ROM  and  on  the  World 
Wide  Web. 

The  National  Opinion  Research 
Corporation  at  University  of  Chicago 
will  conduct  the  study  for  NSF.  Data  are 
obtained  by  mail  questionnaire, 
computer  assisted  telephone  interviews 
and  web  survey  beginning  October 
2003.  The  survey  will  be  collected  in 
conformance  with  the  Privacy  Act  of 
1974  and  the  individuals  response  to 
the  survey  is  voluntary.  NSF  will  insure 
that  all  information  collected  will  be 


kept  strictly  confidential  and  will  be 
used  only  for  research  or  statistical 
purposes,  analyzing  data,  and  preparing 
scientific  reports  and  articles. 

2.  Expe*  ted  Respondents 

A  statistical  sample  of  approximately 
40.000  U.S.  doctorates  will  be  contacted 
in  2003.  A  total  response  rate  in  2001 
was  83%. 

3   Estimate  of  Burden 

i  lit:  ^iiDunl  i)t  tune  to  complete  the 
questionnaire  may  vary  depending  on 
an  individual's  circumstance;  however, 
on  average  it  will  take  approximately  25 
minutes  to  complete  the  survey.  We 
estimate  that  the  total  annual  burden 
will  be  16,666  hours  during  the  year. 

Dated:  December  18.  2002. 
Suzanne  H.  Plimpton, 

Heports  Clearance  Officer,  National  Science 

Foundation. 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  the  Medical 
Uses  of  Isotopes:  Call  for  Nominations 

AGENCY:  I  i.s   Nuciear  Regulatury 

Commission. 

action:  ( '.all  for  nominations. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
(commission  (NRC)  is  advertising  for 
nominations  for  three  positions  on  the 
Advisory  Committee  on  the  Medical 
Uses  of  isotopes  (ACMUl).  These 
positions  are:  (1)  Nuclear  cardiology 
physician;  (2)  State  goverrunent 
representative;  and  (3)  patients'  rights 
advocate. 

DATES:  Nominations  are  due  on  or 
bt'fnr.^  February  24,  2003. 
ADDRESSES:  Submit  four  copies  of  your 
resume  or  curriculum  \  itHf  to  thn  Office 
of  Human  Resources.  Attn;  Ms.  |(jvc.e 
Riner.  Mail  Stop  T2D32,  U.S.  Nuclear 
Regulatory  Commission,  Washinelnn. 
DC  20555' 

FOR  FURTHER  INFORMATION.  CONTACT: 

Angela  K  VVilliamsuii  ( )lfii  >•  oi  Nuclear 
Material  Safety  and  .S.it.eu.trds.  U.S. 
Nuclear  Regulatoix  i     inmi-sion, 
Washington,  DC  ^Ubho.  ti-iephone  (301) 
415-5030;  e-mail  arw<e)nrc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
AC.Ml.l  advK'.es  NKC.  uii  policy  and 
technical  issues  that  arise  in  the 
regulation  of  the  ii:>iiii  ,il  u-,.  of 
byproduct  matcn  ii   K>  sj  .  nsihilities 
include  [)ri i\  idiiiL;    < ii:i:i!''!it--  on  changes 
to  NRC  rules,  rcguldtiou.^.  aiiii  guidance 
documents;  evaluating  certain  non- 
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routine  u.ses  (if  byproduct  material; 
providing  technical  assistance  in 
licensing,  inspection,  and  enforcement 
cases;  and  bringing  key  issues  to  the 
attention  of  NRC,  for  appropriate  action 

ACMl'I  members  possess  the  medical 
and  technical  skills  needed  to  address 
evolving  issues  The  current 
membership  is  comprised  of  the 
following  professionals;  (a)  Nuclear 
medicine  physician;  (b)  nuclear 
cardiology  physician;  (c)  medical 
physicist  in  nuclear  medicine  unsealed 
byproduct  material,  (d)  therap\ 
physicist;  (e)  radiation  safet\'  officer,  (fi 
nuclear  pharmacist:  (g)  two  radiation 
oncologists,  (h)  patients'  rights 
advocate;  (i)  Food  and  Drug 
.Administration  representative;  (j)  State 
government  representative;  (k) 
interventional  cardiology  physician;  and 
(1)  health  care  administrator 

NRC  is  inviting  nominations  for  the 
approaching  vacancies  of  nuclear 
cardiology  physician,  State  government 
employee,  and  patients'  rights  advocate. 
The  terms  of  the  individuals  currently 
occupying  these  positions  on  the 
ACMUI  will  end  April  2004.  Appointed 
ACMUI  members  serve  a  3-year  term, 
with  possible  reappointment  to  an 
additional  3-year  term. 

Nominees  must  be  U.S.  citizens  and 
be  able  to  devote  approximately  80 
hours  per  year  to  ACMUI  business. 
Members  who  are  not  State  or  Federal 
employees  are  compensated  for  their 
services.  In  addition,  members  are 
reimbursed  travel  (including  per-diem 
in  lieu  of  subsistence)  and  are 
reimbursed  secretarial  and 
corres[)ondence  expenses.  Full-time 
Federal  employees  or  State  government 
employees  are  reimbursed  travel 
expenses  only  Nominees  will  undergo 
a  security  background  check  and  will  be 
required  to  complete  financial 
disclosure  statements,  to  avoid  conflict- 
of-interest  issues. 

Dated  this  18th  day  December.  2002. 
Fnr  the  Nuclear  Regulatory  Commission. 
-\ncirew  L.  Bales. 

Advisory  Committee  Management  Officer.    . 
Office  of  the  Secretary  of  the  Commission. 
IFR  Doc.  02-32404  Filed  12-23-02;  8:45  am) 

BILLING  CODE  759(M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act:  Meeting 

DATES:  Weeks  of  December  23,  30,  2002, 
January  6. 13,  20,  27,  2003. 
PLACE:  Commissioners'  Conference 
Rouin,  1 15.T5  Rockville  Pike,  Rockville, 
Maryland. 


STATUS:  Public  and  closed. 
MATTERS  TO  BE  CONSIDERED: 

Week  of  December  23.  2002 

There  are  no  meetings  scheduled  for 
the  week  of  December  23,  2002 

Week  of  December  30.  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  December  30,  2002, 

Week  of  January  6.  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  )anuar\'  6,  2003 

Week  of  January  13,  2003— Tentative 

Tuesday,  January  14,  2003 

10  a.m. — Discussion  of  security  issues 

(closed — Ex.  1), 
2  p.m. — Briefing  on  NRC  Lessons 

Learned:  Davis-Besse  RVH 

Degradation  (public  meeting)  (contact: 

Stacey  Rosenberg,  301-415-1733). 

This  meeting  will  be  webcast  live  at 
the  Web  address — v^-h-m. nrc.gov. 

Week  of  January  20,  2003— Tentative 

Thursday   January  23.  2003 

2  p  m  —Briefing  on  status  of  NMSS 
programs,  performance,  and  plans — 
Materials  Safety  (public  meeting) 
(contact:  Claudia  Seelig.  301-^15- 
7243). 
This  meeting  will  be  webcast  live  at 

the  Web  address — vx'ww. nrc.gov. 

Week  of  January  27.  2003 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  January  27,  2003. 

*  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  R,  Michelle  Schroll  (301)  415- 
1662, 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  www.nrc.gov/what-we-do/policy- 
making/ schedule.html. 

Additional  Information:  The  briefing 
on  status  of  NRR  programs, 
performance,  and  plans  tentatively 
scheduled  on  lanuary  14.  2003,  has  been 
rescheduled  tentatively  on  February  10. 
2003. 

By  a  vote  of  5-0  on  December  17,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  Affirmation  of 
(a)  Duke  Cogema  Stone  &  Webster 
(Savannah  River  Mixed  Oxide  Fuel 
Fabrication  Facility).  CLi-02-03,  55 
NRC  158  (2002)  (Granting  Applicant's 
Petition  for  Review  of  Board's 
.Admission  of  Terrorism  Contention  in 
LBF-01-35.  54  NRC  403  (2002)).  (b) 
Private  Fuel  Storage,  L,L.C. 


(independent  spent  fuel  storage 
installation)  CLl-02-03,  55  NRC  155 
(2002)  (.Accepting  Referred  Ruling 
Denying  -Admission  of  Utah's  Terrorism 
Contention  in  LBP-01-37,  54  NRC  476 
(2001)).  (c)  Duke  Energy  Corp.  (McGuire 
Nuclear  Station,  units  1  &  2;  Catawba 
Nuclear  Station,  units  1  &  2),  CLI-02- 
06.  55  NRC  164  (2002)  (Accepting 
Certification  of  Terrorism-related  issue 
in  LBP-02-04.  55  NRC  49  (2002)).  (d) 
Dominion  Nuclear  Connecticut,  Inc. 
(Millstone  Nuclear  Power  Station,  until 
no.  3),  CLI-02-05,  55  NRC  131  (2002) 
(Accepting  Referred  Ruling  Denying 
Admission  of  the  Interventors' 
Terrorism  Contention  in  LBP-02-05.  55 
NRC  161  (2002)).  (e)  Duke  Energy 
Corporation  (McGuire  Nuclear  Station, 
units  1  &  2,  Catawba  Nuclear  Station, 
units  1  &  2.  and  (f)  Private  Fuel  Storage 
(Independent  Spent  Fuel  Storage 
Installation)  Docket  No.  72-22-ISFSI: 
Utah's  "Suggestion  of  Lack  of 
Jurisdiction"  and  Petition  for 
Rulemaking  under  the  Nuclear  Waste 
Policy  Act  be  held  on  December  18.  and 
on  less  than  one  week's  notice  to  the 
public. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary. 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available,  if  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw^nrc.gov. 

Dated:  December  17.  2002. 
R.  Michelle  Schroll, 

Acting  Technical  Coordinator.  Office  of  the 
Secretary. 
[FR  Dot    02-32S44  Filed  12-20-02:  8:45  am) 

BILLING   CODE    -59C.<-   -M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice:  Applications  and 
Amendments  to  Facility  Operating 
Licenses  involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory'  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
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189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  aft  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from,  November 
25.  through  December  12,  2002.  The  last 
biweekly  notice  was  published  on 
December  10,  2002  (67  FR  75867), 

\'(>ti<  (■  (if  ConsidtTHlion  of  Issudtu  f  iif 
AlIH'llillUfllts  tl)   hHiilit\    OfMT.ilinu 

Litfiist's    Pi  (i|)iisf<l  \ii  Siyniti(  .lilt 
Ha/.utK  I  oiishIi'i  .ilHiii  l)t't»-rmmati()n. 
.iiiil  ( )[i|)(irtuiiil\  till  .(  Hc.inri'.; 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92.  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 


expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22.  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville.  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Commission's 
Public  Document  Room  (PDR).  located 
at  One  White  Flint  North,  1 1555 
Rockville  Pike  (first  floor).  Rockville, 
Mar\'land  The  filing  of  requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  January  23.  2003.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714.' 
which  is  available  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  web  site,  http:// 
www.nrc.gov/reading-rm/doc- 
collections/cfr/.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 
order. 


'  The  most  recent  version  of  title  10  of  the  Code 
of  Federal  Regulations,  published  lanuary  1.  2002. 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2  714  (d|  and  paragraphs  (dHD  and  (d)(2)  regarding 
petitions  to  intervene  and  contentions.  For  the 
complete,  corrected  text  of  10  CFR  2.714(d),  please 
see  67  FR  20884;  April  29,  2002 


As  n<|uin'd  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  [X'tiHiiiT  in  the  proceeding,  and 
how  'fi.i!  liit.'i.'st  11, .>\  !»■  .(ffiTted  by  the 

resuli-  >'!  'ti.  i'l .i,:ii.    1  in'  petition 

should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  Tli'-  n  iture  of  the 
petitioner's  right  undtr  tfu    \ct  to  be 
made  a  party  to  the  pi       •   ling;  (2)  the 
nature  Emd  f^vtont  nf  td,  }.  titioner's 
property,  iiii.mi  ..li      :  -  shii  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  whi(  h  the 
petitioner  is  aware  and  on  whu  h  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
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participate  fiillv  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
[iresent  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  ser\e  tn  decide 
when  the  hearing  is  held 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  mav  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing,  Anv  hearing  held  would  take 
[iLk  e  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  anv 
hearing  held  would  take  plac  e  before 
the  issuance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  Attention 
Rulemaking  and  Adjudications  Staff,  or 
mav  be  delivered  to  the  Commissions 
I'DK,  located  at  One  White  Flint  North. 
1 1555  Rockville  Pike  (first  floor). 
Rockville,  Maryland,  by  the  above  date. 
Because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
petitions  for  leave  to  intervene  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  bv  e-mail  to 
bpanne,d(H:ket*&nrc.gov  A  copy  of  the 
request  for  hearing  and  petition  for 
leave  to  intervene  should  also  be  sent  to 
the  Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  (Commission. 
Washington,  DC  20555-0001.  and 
because  of  continuing  disruptions  in 
delivery  of  mail  to  I'nited  States 
Government  offices,  it  is  requested  that 
copies  be  transmitted  either  by  means  of 
facsimile  transmission  to  301-415-3725 
or  by  e-mail  to  OGCMaiICenter@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  attnrnev  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  w  ill  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
.■\tomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  lor 
public  inspection  at  the  Commission's 
PDR.  located  at  One  White  Flint  North, 
11553  Rockville  Pike  ifirst  floor), 
Rockville,  Maryland  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  .System  s  i  ADAMS  i  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  web  site,  http:// 
Vi'W'w  nrc  gov/reading-rm/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  FDR  Reference  staff  at  1-800- 
397-4209.  304-415-4737  or  by  e-mail  to 
pdmnrc.gov. 

AmerGen  Energy  Company.  LLC,  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station.  Unit  1.  (TMI  Unit  1)  Dauphin 
County.  Pennsylvania 

Date  of  amendment  request: 
Novembers.  2002, 

Description  of  amendment  request: 
The  proposed  amendment  would  deleft 
sections  3,15  3  and  4  12.3.  "Auxiliary 
and  Fuel  Handling  Building  Air 
Treatment  System,"  of  the  TMI  Unit  1 
Technical  Specifications  (TSs)  and  their 
corresponding  Bases.  Various  minor 
typographical  corrections  and  other 
administrative  corrections  are  also 
proposed 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  bv  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

This  change  will  delete  the  existing 
Technical  Specifications  3.15.3  and  4.12.3.  It 
does  not  impact  nor  change  the  physical 
configuration  of  any  system,  structure  or 
component,  nor  does  it  change  the  manner  in 
which  any  system  is  operated.  Any  change  to 
the  system  design  will  be  evaluated  in 
accordance  with  the  requirements  of  (title  10 
of  the  Code  of  Federal  Regulations  (10  CFR)) 
10  CFR  50.59.  Failure  of  the  AFHBVS 
(Auxiliary  and  Fuel  Handling  Building 
Ventilation  System)  will  neither  initiate  any 
type  of  accident  nor  increase  the  severity  of 
the  consequences  of  an  accident. 

Previously  approved  analyses  of  the  dose 
consequences  of  the  accidents  described  in 
the  TMI  Unit  1  UFSAR  (Updated  Final  Safety 
Analysis  Report)  confirmed  that  potential 
dose  consequences  were  below  the  limits  of 
10  CFR  100  or  10  CFR  50.^  without  the 
operation  of  the  AFHBVS.  These  analyses  are 
not  affected  by  the  proposed  Technical 
Specification  change.  Thus  the  AFHBVS  is 


not  required  for  mitigation  of  any  accident  as 
described  in  TMI  Unit  1  UFSAR'chapter  14 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

This  activity  will  delete  sections  of  the 
Technical  Specifications  applicable  to  the 
AFHBVS.  This  change  does  not  physically 
alter  any  system,  structure  or  component. 
Any  change  to  the  system  design  will  be 
evaluated  in  accordance  with  the 
requirements  of  10  CFR  50.59.  The  proposed 
change  will  not  cause  the  AFHBVS  to  operate 
outside  its  design  basis.  There  will  be  no 
impact  to  any  operational  feature  of  the 
system  or  any  procedures  that  control  its 
operation.  The  design  basis  of  the  AFHBVS 
as  described  in  the  L'FSAR  is  not  revised. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  deletion  of  Technical  Specification 
sections  3.15.3  and  4.12.3  will  not  impact  the 
operation  of  the  Auxiliary  Fuel  Handling 
Building  Air  Treatment  System  or  the  Fuel 
Handling  Building  ESF  (engineered  safety 
features)  Ventilation  system.  The  proposed 
change  will  not  cause  these  systems  to  be 
placed  in  a  configuration  outside  of  their 
design  basis  nor  will  it  reduce  the  margin  of 
safety  of  these  systems.  The  AFHBVS  will 
continue  to  be  operable  in  accordance  with 
the  applicable  plant  operating  procedures. 
The  AFHBVS  will  also  continue  to  be  tested 
and  maintained  under  periodic  operations 
surveillance  and  the  TMI  Unit  1  Preventive 
Maintenance  Program. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staiT 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Edward  J. 
Cullen,  Jr.,  Esquire.  Vice  President, 
General  Counsel  and  Secretary,  Exelon 
Generation  Company.  LLC,  300  Exelon 
Way,  Kennett  Square,  PA  19348. 

NRC  Section  Chief:  Richard  J,  Laufer. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269;  50-270,  and  50-287.  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  amendment  request:  October 
24,  2002,  as  supplemented  November 
21,2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
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revise  the  Technical  Specifications  to 
extend  the  completion  time  for  an 
inoperable  train  of  low  pressure 
injection  from  72  hours  to  seven  days. 
The  proposed  amendments  are  risk- 
informed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Pursuant  to  10  CFR  50.91.  Duke  Energy 
Corporation  (Duke)  has  made  the 
determination  that  this  amendment  request 
involves  a  No  Significant  Hazards 
Consideration  by  applying  the  standards 
established  by  the  NRC  regulations  in  10  CFR 
50.92.  The  specific  responses  to  the  criterion 
are  discussed  below; 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  allows  for  one  train 
of  Low  Pressure  Injection  to  be  inoperable  for 
up  to  seven  days.  The  Low  Pressure  Injection 
system  is  not  an  initiator  for  any  accident 
previously  evaluated  and  the  consequences 
of  an  event  during  the  extended  Completion 
Time  are  no  more  severe  than  the 
consequences  of  the  same  event  during  the 
current  Completion  Time.  Therefore,  the 
consequences  of  an  event  previously 
analyzed  are  not  increased.  Consequently, 
the  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  allows  for  one  train 
of  Low  Pressure  injection  to  be  inoperable  for 
up  to  .seven  days.  The  proposed  change  does 
not  involve  a  physic:al  alteration  of  the  plant 
(no  new  or  different  type  of  equipment  will 
be  installed)  or  a  change  in  the  methods  of 
governing  normal  plant  operation.  Therefore, 
the  proposed  changes  does  not  t:reate  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  the  margin  of  safely? 

Response:  No. 

The  proposed  change  allows  for  one  train 
of  Low  Pressure  injection  to  be  inoperable  for 
up  to  seven  days.  An  evaluation  presented  in 
Topical  Report  BAVV-2295  and  accepted  by 
the  NRC  concluded  that  the  extended 
Completion  Time  did  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
Therefore,  the  proposed  changes  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Anne  W. 
Cottington,  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington,  DC 
20005. 

NRC  Section  Chief:  John  A.  Nakoski. 

Energy  Northwest.  Docket  No.  50-397. 
Columbia  Generating  Station.  Benton 
County.  Washington 

Date  of  amendment  request:  October 
22, 2002. 

Description  of  amendment  request: 
The  proposed  amendment  deletes 
requirements  from  the  technical 
specifications  (TS)  and  other  elements 
of  the  licensing  bases  to  maintain  a  Post 
Accident  Sampling  System  (PASS). 
Licensees  were  generally  required  to 
implement  PASS  upgrades  as  described 
in  NUREG-0737,  'Clarification  of  TMI 
[Three  Mile  Island)  Action  Plan 
Requirements,  "  and  Regulatory  Guide 
1.97,  "Instrumentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the  TS 
for  nuclear  power  reactors  currently 
licensed  to  operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 

The  changes  are  based  on  NRC- 
approved  Technical  Specification  Task 
Force  (TSTF)  Standard  Technical 
Specification  Change  Traveler,  TSTF- 
413,  "Elimination  of  Requirements  for  a 
Post  Accident  Sampling  System 
(PASS)."  The  NRC  staff  issued  a  notice 
of  opportunity  for  comment  in  the 
Federal  Register  on  December  27.  2001 
(66  FR  66949).  on  possible  amendments 
concerning  TSTF-413,  including  a 
model  safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  March  20,  2002  (67  FR 
13027).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
October  22.  2002. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below; 

Criterion  1 — The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  funt;tions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMl-2  accident.  The  specific  intent  of 
the  PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  high 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  he 
used  largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  promulgation  of  post 
accident  sampling  requirements,  operating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
(SAMG)  emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  a(;cident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
coping  with  an  accident. 

■The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  s-ense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOP),  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action 
recommendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
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in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2 — The  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  pref:ursor.  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post 
accident  confinement  of  radioisotopes  within 
the  containment  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — The  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TMI-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Thomas  C. 
Poindexter,  Esq.,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Entergy  Nuclear  Operations.  Inc.. 
Docket  No.  50-293.  Pilgrim  Nuclear 
Power  Station.  Plymouth  County, 
Massachusetts 

Date  of  amendment  request:  August 
19,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Technical  Specifications 
(TSs)  3/4.2,  "Protective 
Instrumentation,  "  and  TS  3/4.7, 
"Containment  Systems,"  by  changing 
requirements  associated  with  post- 
accident  monitoring  (PAM) 
instrumentation.  This  will  reflect  the 
guidance  of  the  U.S.  Nuclear  Regulatory 
Commission  Regulatory  Guide  1.97,  and 
adopt  standard  TS  requirements  for 
PAM  instrumentation.  The  proposed 


amendment  would  also  modify  the 
associated  Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  analyzed? 

Response:  No. 

Post-Accident  Monitoring  (PAM) 
Instrumentation  is  not  an  initiator  of  any 
previously  evaluated  accident  because  there 
is  no  credible  failure  of  PAM  instrumentation 
that  could  initiate  previously  evaluated 
accidents.  Therefore,  the  proposed  changes 
do  not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
analyzed. 

The  availability  and  use  of  PAM 
instrumentation  help  to  ensure  that  the 
manual  operator  actions  for  mitigating -an 
accident  will  be  taken,  and  that  the  operator 
will  be  able  to  verify  that  automatic  actions 
have  occurred.  The  proposed  changes  make 
the  requirements  in  the  Technical 
Specifications  more  consistent  with  assumed 
operator  actions.  The  proposed  required 
actions,  allowed  ouf-of-service  times,  and 
surveillance  intervals  are  appropriate  based 
on  operating  experience,  other 
instrumentation  available,  the  passive  nature 
of  the  instrument  (no  critical  automatic 
action  is  assumed  to  occur  from  these 
instruments),  and  the  low  probability  of  an 
event  requiring  PAM  instrumentation. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
analyzed. 

Tlierefore,  this  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  analyzed. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  analyzed? 

Response:  No. 

The  proposed  change  does  not  involve  the 
physical  modification  of  structures[,j 
systems,  or  components,  plant  design  basis, 
or  the  manner  in  which  the  plant  is  operated. 
PAM  instrumentation  is  passive  and  does  not 
initiate  automatic  actions.  As  a  result,  there 
are  no  credible  failures  that  could  initiate  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Therefore,  this  proposed  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

3.  Does  the  change  involve  a  significant 
reduction  in  the  margin  of  safety? 

Response:  No. 

PAM  instrumentation  performs  no 
automatic  functions.  PAM  instruments  help 
to  ensure  that  operators  take  necessary 
manual  actions  to  mitigate  the  consequences 
of  an  accident,  and  that  operators  have 
adequate  information  to  confirm  the 
operation  of  automatic  accident  mitigation 
functions  have  occurred.  The  proposed 


required  actions,  allowed  out-of-service 
times,  and  surveillance  intervals  are 
appropriate  based  on  operating  experience, 
other  instrumentation  available,  the  passive 
nature  of  the  instrument  (no  critical 
automatic  action  is  assumed  to  occur  from 
these  instruments),  and  the  low  probability  of 
an  event  requiring  PAM  instrumentation. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  reduction  in  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  ].  M.  Fulton, 
Esquire,  Assistant  General  Counsel, 
Pilgrim  Nuclear  Power  Station,  600 
Rocky  Hill  Road,  Plymouth. 
Massachusetts  0236D-5599. 

NRC  Section  Chief:  James  W. 
Andersen,  Acting. 

Entergy  Nuclear  Vermont  Yankee,  LLC 
and  Entergy  Nuclear  Operations.  Inc.. 
Docket  No' 50-271,  Vermont  Yankee 
Nuclear  Power  Station.  Vernon, 
Vermont 

Date  of  amendment  request:  February 
26.  2002.  as  revised  on  October  9,  2002 
and  supplemented  on  October  30.  2002. 
This  notice  supersedes  67  FR  34495 
published  on  May  14,  2002,  which  was 
based  on  the  licensees  application 
dated  February  26,  2002 

Description  of  amendment  request: 
Revise  the  definition  of  Operable  in 
Technical  Specification  (TS)  l.O.K  with 
respect  to  support  system  requirements 
for  AC  power  sources,  Conforming 
changes  are  made  to  specific  support 
system  TSs  in  sections  3/4.5,  "Core  and 
Containment  Cooling  Systems,"  3/4.7, 
"Station  Containment  Systems,"  and  3/ 
4.10,  "Auxiliary  Electrical  Power 
Systems,"  and  associated  Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.9'2(c).  The 
NRC  staffs  review  is  presented  below: 

1.  The  proposed  changes  will  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  revised  definition  of  "Operable" 
redefines  the  AC  power  source  requirements 
to  allow  either  normal  or  emergency  power 
available  for  equipment  requiring  AC  power , 
to  be  considered  operable  and  provides 
conforming  changes  to  specific  supported 
system  TSs.  None  of  the  proposed  changes 
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affects  any  parameters  or  conditions  that 
could  contribute  to  the  initiation  of  any 
accident.  The  proposed  change  does  not 
affect  the  ability  of  the  AC  power  sources  to 
perform  their  required  safety  functions  nor 
does  the  proposed  change  affect  the  ability  of 
the  systems  requiring  AC  power  to  perform 
their  respective  safety  functions.  As  a  result, 
(he  ability  of  these  systems  to  mitigate 
accident  consequences  is  unchanged.  As 
such,  these  changes  do  not  impact  initiators 
of  analyzed  events,  nor  the  analyzed 
mitigation  of  design-basis  accident  or 
transient  events. 

More  stringent  requirements  for  the 
inoperable  AC  power  source  action 
provisions  thai  ensure  availability  of  all  TS 
required  systems,  subsystems,  trains, 
components,  and  devices  and  the  purely 
administrative  changes  do  not  affect  the 
initiation  of  any  event,  nor  do  they  negatively 
impact  the  mitigation  of  any  event. 
The  elimination  of  some  explicit 
requirements  to  verify  the  operability  of 
remaining  equipment  (i.e..  to  verify  which  TS 
action  is  required  to  be  entered  and  taken) 
does  not  affect  the  initiation  of  any  event,  nor 
does  it  negatively  impact  the  mitigation  of 
any  event. 

therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  involve  any 
physical  modirK;ation  to  the  plant.  <;hange  in 
TSs  selpoints.  change  in  plant  design  basis, 
or  a  change  in  the  manner  in  which  the  plant 
is  operated.  No  new  of  different  type  of 
equipment  will  be  installed.  No  safety-related 
equipment  or  safety  functions  are  altered  as 
a  result  of  these  changes.  In  addition,  there 
are  no  changes  in  methods  governing  normal 
plant  operation.  No  new  accident  modes  are 
created  since  plant  operation  is  unchanged. 
None  of  the  proposed  changes  affects  any 
parameters  or  conditions  that  could 
contribute  to  the  initiation  of  any  accident. 
The  changes  do  not  introduce  any  new 
accident  or  malfunction  mechanism  that 
could  create  a  new  or  different  kind  of 
accident,  thus,  no  new  failure  mode  is 
created.  Therefore,  the  proposed  changes  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  changes  will  not  involve 
a  signiTicant  reduc:lion  in  a  margin  of  safety. 
The  manner  in  which  plant  systems  relied 
upon  in  the  safety  analyses  to  provide  plant 
protection  is  not  changed.  Plant  safely 
margins  continue  to  be  maintained  through 
the  limitations  established  in  the  TSs 
Limiting  Conditions  for  Operation  and 
Actions.  These  changes  do  not  impact  plant 
equipment  design  or  operation,  and  there  are 
no  changes  being  made  to  safety  limits  or 
safety  system  settings  that  would  adversely 
affect  the  ability  of  the  plant  to  respond  as 
assumed  in  the  accident  analyses  as  a  result 
of  the  proposed  changes.  Since  the  changes 
have  no  effect  on  any  safety  analysis 
assumptions  or  initial  conditions,  the 


margins  of  safely  in  the  safety  analyses  are 
maintained. 

In  addition,  administrative  changes  that  do 
not  change  technical  requirements  or 
meaning,  and  the  imposition  of  more 
stringent  requirements  to  ensure  operability. 
have  no  negative  impact  on  margins  of  safety. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that  the 
three  standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis.  Shaw.  Pittman,  Potts  and 
Trowbridge.  2300  N  Street.  NW.. 
Washington,  DC  20037-1128. 

NRC  Section  Chief:  James  W. 
Andei^en.  Acting. 

Entergy  Operations.  Inc..  Docket  No.  50- 
368,  Arkansas  Nuclear  One.  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  amendment  request: 
November  22.  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
for  a  one-time  change  to  revise  the 
steam  generator  (SG)  inservice 
inspection  frequency  requirements  in 
Technical  Specification  4.4.5.3.a  to 
allow  a  40-month  inspection  intei^al 
after  one  inspection,  rather  than  after 
two  consecutive  inspections,  based  on 
the  results  falling  into  the  C-1 
classification. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  preciously 
evaluated? 

Response:  No. 

There  are  no  damage  mechanisms  that  are 
active  in  the  ANO-2  (Arkansas  Nuclear  One. 
Unit  2)  SGs  that  would  prematurely  create  an 
accident  or  increase  SG  leakage.  The  scope  of 
inspections  performed  during  2R15.  the  first 
refueling  outage  following  SG  replacement, 
exceeded  the  TS  (technical  specification) 
requirements  for  ensuring  that  the  ANO-2 
steam  generatorls)  fell  into  the  C-1  category. 
The  ANO-2  steam  generatorls)  meet  the 
current  industry  examination  guidelines 
without  performing  inspections  during  the 
next  refueling  outage.  The  results  of  the 
Condition  Monitoring  Assessment  performed 
during  2R15  demonstrated  that  all 
performance  criteria  were  met.  The  results  of 
the  2R15  Operational  Assessment  show  that 
all  performance  criteria  are  being  met  over 
the  proposed  operating  period. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 
Response:  No. 

The  proposed  change  will  not  alter  any 
plant  design  basis  or  postulated  accidents 
resulting  from  potential  SG  lube  degradation. 
The  scope  of  inspections  performed  during 
the  2R15  outage,  the  first  refueling  outage 
following  steam  generator  replacement, 
exceeded  the  TS  requirements. 

The  proposed  change  does  not  affect  the 
design  of  the  SGs.  the  method  of  operation, 
or  reac-tor  coolant  chemistry  controls.  No  new 
equipment  is  being  introduced  and  installed 
equipment  is  not  being  operated  in  a  new  or 
different  manner.  The  proposed  change 
involves  a  one-lime  extension  to  the  SG  tube 
inservice  inspection  frequency,  and  therefore 
will  not  give  rise  to  new  failure  modes.  In 
addition,  the  proposed  change  does  not 
impact  any  other  plant  systems  or 
components. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 
Response:  No. 

Steam  generator  tube  integrity  is  a  function 
of  design,  environment,  and  current  physical 
condition.  Extending  the  steam  generator 
tube  in.service  inspection  frequence  by  one 
operating  cycle  will  not  alter  their  function 
or  design.  Inspections  conducted  prior  to 
placing  the  SGs  into  service  and  inspection 
during  the  first  refueling  outage  following  SG 
replacement  demonstrate  that  the  SGs  do  not 
have  fabrication  damage  or  an  active  damage 
meihanism.  The  scope  of  those  inspections 
significantly  exceeded  those  required  by  the 
TS.  These  inspection  results  were 
comparable  to  similar  inspection  results  for 
the  same  model  of  RSGs  (replacement  steam 
generators)  installed  at  other  plants,  and 
subsequent  inspections  at  those  plants 
yielded  results  that  support  this  extension 
request.  The  improved  design  of  the 
replacement  .SGs  also  provides  reasonable 
assurance  that  significant  tube  degradation  is 
not  likely  to  occur  over  the  proposed 
operating  period. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn. 
1400  L  Street.  NW..  Washington.  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 
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i'lmidii  Pnwt-r  and  Light  Company, 
Do(kr't  Sos  .=^0-230  and  50-251.  Turkey 
Point  Pliint.  I  'nits  3  and  4.  Miami-Dade 
Countx .  Flnndd 

Date  of  amendment  request:  August 

16.  2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  Technical  Specification  (TS) 
Surveillance  section  4  0  3  to  extend  the 
delay  time  for  completion  of  a  missed 
sur\'eillance  to  24  hours  or  up  to  the 
s\ir\pillan( »'  fr^'quRncv.  whichever  is 
greater  Additionally  the  proposed 
change  would  add  a  TS  Bases  Control 
Program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 — The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  relaxes  the  time 
allowed  to  perform  amissed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  relocation  of  two  sentences  from  one 
specification  to  another  in  TS  section  4.0, 
and  the  addition  of  a  TS  Bases  Control 
Program  in  TS  section  6.0,  consistent  with 
STS  (Standard  TS),  is  administrative  in 
nature,  does  not  affect  the  interpretation  or 
execution  of  the  TS,  and  has  no  effect  on  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Criterion  2 — The  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not,  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 


that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not.  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  relocation  of  two  sentences  from  one 
specification  to  another  in  TS  section  4.0, 
and  the  addition  of  a  TS  Bases  Control 
Program  in  TS  section  6.0.  consistent  with 
STS,  is  administrative  in  nature,  does  not 
affect  the  interpretation  or  execution  of  the 
TS.  and  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Criterion  3 — The  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCO  [limiting  condition  for 
operation]  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  a  missed  surveillance  on 
inoperable  equipment  would  be  very 
unlikely.  This  must  be  balanced  against  the 
real  risk  of  manipulating  the  plant  equipment 
or  condition  to  perform  the  missed 
surveillance.  In  addition,  parallel  trains  and 
alternate  equipment  are  typically  available  to 
perform  the  safety  function  of  the  equipment 
not  tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function  and  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  relocation  of  two  sentences  from  one 
specification  to  another  in  TS  section  4.0. 
and  the  addition  of  a  TS  Bases  Control 
Program  in  TS  section  6.0,  consistent  with 
STS,  is  administrative  in  nature,  does  not 
affect  the  interpretation  or  execution  of  the 
TS,  and  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light.  P.O. 


Box  14000.  )uno  Beach.  Florida  33408- 
0420 
NRC  Section  Chief:  Allen  G.  Howe. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request: 
November  15.  2002. 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 
Safetv  Limit  Minimum  Critical  Power 
Ratio"  (SLMCPR)  for  both  two 
recirculation  (dual)  loop  operation  and 
single  recirculation  loop  operation  in 
Technical  Specification  (TS)  2.1.1.2  to 
reflect  results  of  a  cycle  specific 
calculation  performed  for  Cycle  22. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  whjch  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  probability  of  an  evaluated  accident  is 
derived  from  the  probabilities  of  the 
individual  precursors  to  that  accident.  The 
consequences  of  an  evaluated  accident  are 
determined  by  the  operability  of  plant 
systems  designed  to  mitigate  those 
consequences.  Limits  have  been  established, 
consistent  with  NRC  approved  methods,  to 
ensure  that  fuel  performance  during  normal, 
transient,  and  accident  conditions  is 
acceptable.  The  proposed  change 
conservatively  establishes  the  safety  limit  for 
the  minimum  critical  power  ratio  (SLMCPR) 
for  Cooper  Nuclear  Station  Cycle  22  such  that 
the  fuel  is  protected  during  normal  operation 
and  during  any  plant  transients  or 
anticipated  operational  occurrences 

Changing  the  SLMCPR  does  not  increase 
the  probability  of  an  evaluated  accident.  The 
change  does  not  require  any  physical  plant 
modifications,  physically  affect  any  plant 
components,  or  entail  changes  in  plant 
operation.  Therefore,  no  individual 
precursors  of  an  accident  are  affected. 

The  proposed  change  revises  the  SLMCPR 
to  protect  the  fuel  during  normal  operation 
as  well  as  during  any  transients  or 
anticipated  operational  occurrences. 
Operational  limits  (MCPR)  are  established 
based  on  the  proposed  SLMCPR  to  ensure 
that  the  SLMCPR  is  not  violated  during  all 
modes  of  operation.  This  will  ensure  that  the 
fuel  design  safety  criteria  (I.e.,  that  at  least 
99.9%  of  the  fuel  rods  do  not  experience 
transition  boiling  during  normal  operation 
and  anticipated  operational  occurrences)  is 
met.  Since  the  operability  of  plant  systems 
designed  to  mitigate  any  consequences  of 
accidents  has  not  changed,  the  consequences 
of  an  accident  previously  evaluated  are  not 
expected  to  increase. 

Based  on  the  above  NPPD  [Nebraska  Public 
Power  District)  concludes  that  the  proposed 
changed  do  not  involve  a  significant  increase 
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in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Creation  of  the  possibility  of  a  new  or 
different  kind  of  accident  would  require  the 
creation  of  one  or  more  new  precursors  of 
that  accident.  New  accident  precursors  may 
be  created  by  modifications  of  the  plant 
configuration,  including  changes  in 
allowable  modes  of  operation.  The  proposed 
change  does  not  involve  any  modifications  of 
the  plant  configuration  or  allowable  modes  of 
operation.  The  proposed  change  to  the 
SLMCPR  assures  that  safety  criteria  are 
maintained  for  Cycle  22. 

Based  on  the  above  NPPD  concludes  that 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  the  margin  of  safety? 

The  value  of  the  proposed  SLMCPR 
provides  a  margin  of  safety  by  ensuring  that 
no  more  than  0.1%  of  the  rods  are  expected 
to  be  in  boiling  transition  if  the  MCPR  limits 
is  violated  during  all  modes  of  operation. 
This  will  ensure  that  the  fuel  design  safety 
criteria  (i.e.,  that  at  least  99.9%  of  the  fuel 
rods  do  not  experience  transition  boiling 
during  normal  operation  as  well  as 
anticipated  operational  occurrences)  are  met. 

Based  on  the  above.  NPPD  concludes  that 
the  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

From  the  above  discussions.  NPPD 
concludes  that  the  proposed  amendment 
involves  no  significant  hazards  consideration 
under  the  standards  set  forth  in  10  CFR 
50.92(c).  and,  accordingly,  a  finding  of  "no 
significant  hazards  consideration"  is 
justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  [ohn  R. 
McPhail.  Nebraska  Public  Power 
District,  Post  Office  Box  499.  Columbus, 
NE  68602-0499. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Pacific  Gas  and  Electric  Company. 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant.  Unit  Nos. 
1  and  2.  San  Luis  Obispo  County, 
California 

Date  of  amendment  requests: 
September  24.  2002. 

Description  of  amendment  requests: 
The  proposed  license  amendments 
would  revise  Technical  Specifications 
(TS)  3.4.11,  "Pressurizer  Power 
Operated  Relief  Valves  (PORVs). "  and 
the  licensing  basis  to  credit  automatic 
actuation  of  the  Class  1  power  operated 
relief  valves  (PORYs).  instead  of  the 


pressurizer  safety  valves  (PSVs),  to  limit 
reactor  coolant  system  jiri'ssurn  changes 
for  the  spurious  operjticjii  of  the  safety 
injection  system  at  power  event,  and 
other  design  basis  accidents.  Also.  TS 
3.4.10.  "Pressurizer  Safety  Valves." 
would  be  revised  to  allow  PSV  loop  seal 
temperatures  to  be  less  than  the  lower 
design  temperature  during  plant  heatup 
and  cooldown  in  Mode  3  and  in  Mode 
4  when  any  reactor  coolant  system  cold 
leg  temperature  is  greater  than  the  low 
temperature  overpressure  protection 
arming  temperature  specified  in  the 
pressure  temperature  limits  report, 
provided  at  least  one  Class  1  PORV  is 
available  and  capable  of  providing 
automatic  pressure  relief  This  would 
allow  gradual  stabilization  of  the  loop 
seal  temperatures,  and  avoid  having  to 
partially  drain  the  loop  seals  to  establish 
the  proper  PSV  inlet  temperature. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Part  of  the  instrumentation  for  automatic 
control  of  the  Class  1  power  operated  relief 
valves  (PORVs)  during  power  operation  is 
Instrument  Class  II.  The  automatic  actuation 
circuitry  will  be  upgraded  to  eliminate  the 
Class  II  actuation  circuitry,  by  providing 
output  from  the  reactor  protection  system 
directly  to  the  Class  1  PORVs.  This  upgrade 
does  not  adversely  affect  the  ability  of  the 
Class  1  PORVs  to  function  to  mitigate  a 
reactor  coolant  system  (RCS)  overpressure 
condition,  and  would  not  increase  the 
probability  of  a  spurious  opening  of  a  PORV. 

The  spurious  operation  of  the  safety 
injection  (SI)  system  at  power  event  is 
analyzed  to  assure  that  the  RCS  pressure 
limits  are  not  exceeded,  and  that  the 
departure  from  nucleate  boiling  ratio  (DNBR) 
limits  are  met.  The  event  is  discussed  in 
Final  Safety  Analysis  Report  (FSAR)  Update 
Section  15.2.15.  The  current  pressurizer 
overfill  analysis  takes  credit  for  operation  of 
the  pressurizer  safety  valves  (PSVs)  to  relieve 
a  RCS  overpressure  condition.  No  credit  is 
taken  in  the  current  analysis  for  automatic 
operation  of  the  PORVs.  which  function  to 
limit  undesirable  opening  of  the  PSVs.  since 
part  of  the  automatic  actuation  circuitry  is 
currently  Instrument  Class  II.  The  current 
analysis  that  verifies  that  the  DNBR  limits  are 
met  remains  bounding  and  was  not 
reanalyzed. 

The  spurious  operation  of  the  SI  system  at 
power  event  was  reanalyzed  for  pressurizer 
overfill  using  a  RETRAN02/Mod005.2 
computer  code  model  of  Diablo  Canyon 
Power  Plant.  The  analysis  credits  for 
automatic  actuation  of  upgraded  Class  1 
PORVs  to  prevent  water  relief  from  the  PSVs. 
Use  of  the  Class  1  PORVs  to  perform  any  new 


safety  related  function  would  be  evaluated  in 
accordance  with  10  CFR  50.59. 

The  RETRAN  analysis  demonstrates  that 
the  Class  1  PORVs  can  be  expected  to 
mitigate  the  consequences  of  a  spurious 
operation  of  the  SI  system  at  power  event, 
and  that  there  is  sufficient  time  for  the 
operators  to  take  action  and  open  a  PORV 
block  valve(s)  if  closed. 

Crediting  the  PORVs  in  the  pressurizer 
overfill  case  for  the  spurious  operation  of  the 
SI  system  at  power  event  does  not  increase 
the  probability  of  the  occurrence  of  the 
transient  since  the  automatic  opening  of  the 
PORVs  for  RCS  pressure  control  is  not  an 
initiator  for  the  event.  This  change  allows  for 
the  acceptance  criteria  to  be  met  for  the 
spurious  operation  of  the  SI  system  at  power 
event,  ensuring  that  the  consequences  of  this 
event  remain  within  acceptable  levels. 

The  probability  of  a  spurious  operation  of 
the  SI  system  at  power  event  is  not  affected 
by  this  propo.sed  change  and  the  above 
analysis  demonstrates  that  the  PORVs  will 
adequately  function  in  the  automatic  mode  to 
mitigate  the  consequences  of  the  transient. 
As  such,  there  are  no  changes  in  the  type  or 
amount  of  any  effluent  released  offsite  as  a 
result  of  this  change. 

The  proposed  change  would  allow  the  PSV 
loop  seal  temperatures  to  be  less  than  the 
lower  design  temperature  during  plant 
heatup  and  cooldown  in  Mode  3.  and  in 
Mode  4  when  any  RCS  cold  leg  temperature 
is  greater  than  the  low  temperature 
overpressure  protection  (LTOP)  arming 
temperature  specified  in  the  pressure 
temperature  limits  report  (PTLR).  provided  at 
least  one  Class  1  PORV  is  available  and 
capable  of  providing  automatic  pressure 
relief.  An  evaluation  of  the  applicable  events 
in  these  modes  indicates  one  Class  1  PORV 
is  capable  of  preventing  water  relief  from  the 
PSVs  and  maintaining  the  reactor  coolant 
pressure  below  1 10  percent  of  its  design 
value. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  would  allow  for 
automatic  actuation  of  the  Class  1  PORVs  to 
be  credited  instead  of  the  PSVs  for  the 
spurious  operation  of  the  SI  system  at  power 
event.  The  proposed  changes  also  allow  the 
PSV  loop  seal  temperatures  to  be  less  than 
the  lower  design  temperature  during  plant 
heatup  and  cooldown  in  Mode  3,  and  in 
Mode  4  when  any  RCS  cold  leg  temperature 
is  greater  than  the  LTOP  arming  temperature 
specified  in  the  PTLR.  provided  at  least  one 
Class  1  PORV  is  available  and  capable  of 
providing  automatic  pressure  relief. 
Operation  of  the  PORVs  would  prevent  water 
relief  from  the  PSVs.  reducing  the  potential 
for  a  PSV  not  to  properly  reseat,  and  keep 
reactor  coolant  pressure  below  110  percent  of 
its  design  value.  No  new  system  interactions 
have  been  created,  such  that  there  is  no 
increase  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
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kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  would  allow  for 
automatic  actuation  of  the  Class  1  PORVs  to 
be  credited  instead  of  the  PSVs  for  the 
spurious  operation  of  the  SI  system  at  power 
event.  The  proposed  changes  allow  the  PSV 
loop  seal  temperatures  to  be  less  than  the 
lower  design  temperature  during  plant 
heatup  and  cooldown  in  Mode  3.  and  in 
Mode  4  when  any  RCS  cold  leg  temperature 
is  greater  than  the  LTOP  arming  temperature 
specified  in  the  PTLR.  provided  at  least  one 
Class  1  PORV  is  available  and  capable  of 
providing  automatic  pressure  relief. 

The  spurious  operation  of  the  SI  system  at 
power  event  is  analyzed  to  assure  that  the 
RCS  pressure  limits  are  not  exceeded,  and 
that  the  DNBR  limits  are  met.  The  current 
pressurizer  overfill  analysis  takes  credit  for 
operation  of  the  PSVs  to  relief  a  RCS 
overpressure  condition.  No  credit  is  taken  in 
the  current  analysis  for  automatic  operation 
of  the  PORVs,  since  part  of  the  PORV 
automatic  actuation  circuitry  is  currently 
Instrument  Class  II.  Since  the  PORV  function 
would  limit  undesirable  opening  of  the  PSVs, 
the  automatic  actuation  circuitry  will  be 
upgraded  so  that  the  PORVs  can  be  credited 
for  accident  mitigation.  This  change  would 
specifically  allow  for  automatic  actuation  of 
the  upgraded  Class  1  PORVs  to  be  credited 
instead  of  the  PSVs  in  the  accident  analysis 
for  the  pressurizer  overfill  case. 

A  reanalysis  for  pressurizer  overfill  takes 
credit  for  the  upgraded  PORVs  and  shows 
that  they  can  be  expected  to  mitigate  the 
consequences  of  a  spurious  operation  of  the 
SI  system  at  power  event,  and  that  there  is 
sufficient  time  for  the  operators  to  take  action 
and  open  a  PORV  block  valve(s)  if  closed. 
The  current  DNBR  analysis  remains 
bounding  and  was  not  reanalyzed. 

The  Class  1  PORVs  will  actuate  to  prevent 
water  relief  from  the  PSVs  and  keep  reactor 
coolant  pressure  below  110  percent  of  its 
design  value  for  a  spurious  operation  of  the 
SI  system  at  power  event.  The  conservative 
acceptance  criteria  for  the  current  FSAR 
Update  design  analysis  will  continue  to  be 
met,  and  the  margins  of  safety  established  in 
previous  accident  and  transient  analysis  are 
not  altered.  The  Class  1  PORVs  will  also 
provide  overpressure  protection  during  the 
period  when  the  PSV  loop  seal  temperature 
is  less  than  the  design  limit. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Christopher  ). 
Warner,  Esq..  Pacific  Gas  and  Electric 
Company.  P  O  Box  7442.  San 
Francisco,  California  94120. 

NRC  Section  Chief:  Stephen  Dembek. 


PPL  Susquehanna.  LLC.  Docket  S'os  50- 

38'  and  50-388.  Susquehanna  Steam 
Electric  Station.  L'nits  1  and  2  ISSES  I 
and  2),  Luzerne  Countv  Pennsylvania 

Date  of  amendment  request:  October 
30.  2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
decrease  the  Control  Room  Emergency 
Outside  Air  Supplv  System  (CREOASS) 
maximum  allowed  filter  train  pressure 
drop  from  <9.1  inches  water  gage  (wg), 
to  <7.3  inches  wg  in  Technical 
Specification  (TS)  5.5.7.d  to  correct  an 
error  in  the  maximum  allowed  value. 
The  proposed  maximum  allowed 
pressure  drop  across  a  filter  train  is 
consistent  with  current  design  analyses 
and  test  acceptance  criteria. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  decreases  the 
maximum  acceptable  pressure  loss  through 
the  Control  Room  Emergency  Outside  Air 
Supply  System  (CREOASS)  filter  train.  A 
limit  is  placed  on  the  filter  train  pressure  loss 
to  assure  that  the  CREOASS  can  deliver  the 
design  flowrate  assumed  in  the  control  room 
radiological  consequence  analysis  presented 
in  the  SSES  Final  Safety  Analysis  Report 
(FSAR).  The  proposed  change  assures  the 
system  design  flowrate  will  be  met.  Thus,  the 
consequences  of  any  accident  previously 
evaluated  are  not  increased.  [The  proposed 
change  does  not  involve  a  physical  difference 
or  alteration  of  plant  equipment  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  The  proposed  change  does 
not  change  the  design  function  or  operation 
of  the  CREOASS.)  The  maximum  allowable 
pressure  drop  through  the  CREOASS  filter 
train  is  not  an  accident  initiator  thus,  the 
probability  of  an  accident  previously 
evaluated  is  not  increased.  Therefore,  the 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  does  not  involve  a 
physical  modification  or  alteration  of  plant 
equipment  (no  new  or  different  type  of 
equipment  will  be  installed)  or  a  change  in 
the  methods  governing  normal  plant 
operation.  The  proposed  change  does  not 
change  the  design  function  or  operation  of 
the  CREOASS.  Thus  this  change  does  not 
create  the  possibility  of  a  new  or  different 


kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  action  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
For  the  CREOASS,  a  lower  maximum 
allowed  pressure  drop  in  TS  does  not 
adversely  impact  theoperation  of  any  safety- 
related  component  or  equipment.  The 
proposed  TS  value  is  consistent  with  the 
design  analysis  and  test  acceptance  criteria. 
Engineering  evaluations  concluded  that  there 
are  no  impacts  on  safety-related  systems  or 
accident  analyses  associated  with  the 
proposed  change. 

The  margin  of  safety  is  established  through 
the  design  of  plant  structures,  systems,  and 
components,  the  parameters  within  which 
the  plant  is  operated,  and  the  establishment 
of  setpoints  for  the  actuation  of  equipment 
relied  upon  to  respond  to  an  event.  The 
proposed  change  does  not  impact  the 
condition  or  performance  of  structures, 
systems,  and  components  relied  upon  for 
accident  mitigation. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Br\'an  A  Snapp. 
Esquire,  Assoc.  General  Counsel,  PPL 
Services  Corporation,  2  North  Ninth  St.. 
GENTW3.  AUentown,  PA  18101-1179. 

NRC  Section  Chief:  Richard  ].  Laufer. 

PPL  Susquehanna.  LLC.  Docket  Nos.  50- 
387  and  50-388,  Susquehanna  Steam 
Electric  Station,  Units  1  and  2  {SSES  1 
and  2),  Luzerne  County.  Pennsylvania 

Date  of  amendment  request:  October 
31,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs)  to 
incorporate  generic  change  (Technical 
Specification  Task  Force)  TSTF-306. 
Revision  2  to  NUREG  1433.  "Standard 
Technical  Specifications  for  General 
Electric  Plants  (BWR/4)."  Revision  1. 
which  has  been  approved  by  the  NRC 
for  adoption  by  licensees.  Limiting 
Condition  for  Operation  (LCO)  3.3.6.1, 
"Primary  Contairunent  Isolation 
Instrumentation,"  would  be  revised  to 
add  an  ACTIONS  Note  allowing 
intermittent  opening,  under 
administrative  control,  of  penetration 
flow  paths  that  are  isolated  to  comply 
with  ACTIONS,  and  to  breakout 
Traversing  Incore  Probe  (TIP)  System 
isolation  as  a  separate  isolation  function 
wdth  an  associated  Required  Action  to 
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isolate  the  penetration  within  24  hours 
rather  than  immediately  initiate  a  unit 
shutdown.  The  associated  Bases  would 
also  be  revised  in  accordance  with  TS 
5.5.10.  "TS  Bases  Control  Program."  to 
be  consistent  with  TSTF-306.  Revision 
2.  and  to  document  the  proposed 
changes  and  provide  supporting 
information. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signihcant  hazards 
consideration,  which  is  presented 
below: 

1 .  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  *   *    * 
or  consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  relaxes  Required 
Actions.  Required  Actions  and  their 
associated  Completion  Times  are  not 
initiating  conditions  for  any  accident 
previously  evaluated.  Further,  the  Required 
Actions  in  this  change  have  kieen  developed 
to  provide  assurance  that  appropriate 
remedial  actions  are  taken  in  response  to  the 
degraded  condition  considering  the 
operability  status  of  the  redundant  systems  of 
required  features,  (and)  the  capacity  and 
capability  of  remaining  features,  while 
minimizing  the  risk  associated  with 
continued  operation.  Therefore,  the  relaxed 
Required  Actions  do  not  signiHcantly 
increase  the  probability  or  consequences  of 
any  accident  previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  operation.  The  Required  Actions  and 
associated  Completion  Times  in  this  change 
have  been  evaluated  to  ensure  that  no  new 
accident  initiators  are  introduced.  Thus,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  relaxed  Required  Actions  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  As  provided  in  the  justification,  this 
change  has  been  evaluated  to  minimize  the 
risk  of  continued  operation  under  the 
specified  Condition,  considering  the 
operability  status  off  the  redundant  systems 
of  required  features,  the  capacity  and 
capability  of  remaining  features,  a  reasonable 
time  for  repair  or  replacement  of  required 
features,  and  the  low  probability  of  a  design 
basis  accident  occuring  during  the  repair 
period.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
.safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  tht    >Ki     taff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signiBcant  hazards  consideration. 

Attorney  for  licensee:  Bryan  A.  Snapp, 
Esquire.  Assoc.  General  Counsel.  PPL 
Services  Corporation.  2  North  Ninth  St.. 
GENTW3.  Allentown,  PA  18101-1179. 

NRC  Section  Chief:  Richard  J.  Laufer. 

PPL  Susquehanna.  LLC.  Docket  Nos.  50- 
387  and  50-388,  Susquehanna  Steam 
Electric  Station.  Units  1  and  2  ISSES  1 
and  2).  Luzerne  County.  Pennsylvania 

Date  of  amendment  request:  October 
31.2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  SSES  Technical  Specification  (TS) 
requirements  for  OPERABILITY  of  the 
Main  Turbine  Bypass  System  (MTBS) 
bypass  valves.  Specifically.  Surveillance 
Requirement  (SR)  3.7.6.1  would  be 
revised  to  verify  one  complete  cycle  of 
only  each  required  turbine  bypass  valve 
every  31  days.  Currently  this  TS 
assumes  all  five  main  turbine  bypass 
valves  are  required  to  be  operable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  •    *    • 
or  consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  provides  LCO 
[Limiting  Condition  for  Operation] 
requirements  for  operation  of  the  facility  that 
are  consistent  with  the  safety  analyses.  Since 
the  safety  analyses  do  not  take  credit  for  any 
margin  provided  by  the  fifth  main  turbine 
bypass  valve,  these  LCO  requirements  do  not 
result  in  operation  that  will  increase  the 
probability  of  initiating  an  analyzed  event 
and  do  not  alter  assumptions  relative  to 
mitigation  of  an  accident  or  transient  event. 
The  requirements  continue  to  ensure  process 
variables,  structures,  systems,  and 
components  are  maintained  consistent  with 
the  current  safety  analyses  and  licensing 
basis.  Therefore,  this  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  operation.  The  proposed  change  does 
impose  different  requirements.  However,  the 
change  is  consistent  with  the  assumptions  in 
the  current  safety  analyses  and  licensing 
basis,  and  has  been  evaluated  to  ensure  that 
no  new  accident  initiators  are  introduced. 


Thus  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  imposition  of  less  restrictive  LCO 
requirements  does  not  involve  a  significant 
reduction  in  a  margin  of  safety.  As  provided 
in  the  justification,  this  change  has  been 
evaluated  to  ensure  that  the  current  safety 
analyses  and  licensing  basis  requirements  are 
maintained.  This  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety 
since  the  required  number  of  main  turbine 
bypass  valves  will  be  the  number  assumed  in 
the  safety  analysis. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bryan  A.  Snapp. 
Esquire.  Assoc.  General  Counsel,  PPL 
Services  Corporation,  2  North  Ninth  St., 
GENTW3.  Allentown.  PA  18101-1179. 

NEC  Section  Chief:  Richard  J.  Laufer. 

TXU  Generation  Company  LP,  Docket 
Nos.  50-445  and  50-446.  Comanche 
Peak  Steam  Electric  Station,  Units  1  and 
2.  Somerville  County.  Texas 

Date  of  amendment  request: 
November  19.  2002. 

Brief  description  of  amendments:  The 
proposed  amendments  would  revise 
Comanche  Peak  Steam  Electric  Station 
(CPSES).  Units  1  and  2.  Operating 
Licenses.  Appendix  B.  "Environmental 
Protection  Plan.  "  to  revise  and  replace 
references  to  the  U.S.  Environmental 
Protection  Agency's  (EPA's)  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit.  The  KPA  delegated  the 
provisions  of  the  NPDES  permit  for 
CPSES  to  the  State  of  Texas.  Texas 
Natural  Resource  Conservation 
Commission  (currently  the  Texas 
Commission  on  Environmental  Quality), 
in  accordance  with  the  rules  and 
regulations  of  both  agencies.  In 
addition,  minor  administrative  changes 
to  the  Environmental  Protection  Plan's 
description  aro  also  proposed  to  be 
consistent  with  pnivisinris  of  the  current 
Texas  Pollutant  Discharge  Elmination 
System  (TPDES)  permit  and  the  Final 
Environmental  .Statement  for  the 
Operating  License. 

Basis  for  proposed  no  sigiutitunt 
hazards  consideration  determination: 
As  required  by  10  CFR  50  qi (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  whirh  is  presented 
below: 
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1 .  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No 

The  requested  changes  involve  an 
administrative  correction  to  the  Comanche 
Peak  Steam  Electric  Station  (CPSES) 
Operating  Licenses.  Appendix  B 
■Environmental  Protection  Plan"  to  replace 
references  to  the  U.S.  Environmental 
Protection  Agency's  (EPA's)  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  with  references  to  the 
ciurent  Texas  Pollutant  Discharge 
Elimination  System  (TPDES)  permit.  The 
continuing  environmental  regulatory 
provisions  of  the  NPDES  permit  are 
incorporated  and  renewed  in  the  current 
State  of  Texas  TPDES  permit.  The  change  in 
permit  issuing  authority  was  achieved  in  a 
manner  consistent  with  tbe  rules  and 
regulations  of  both  the  EPA  and  the  Texas 
Natural  Resource  Conservation  Commission 
(TNRCC)  (currently  the  Texas  Commission 
on  Environmental  Quality). 

Other  minor  changes  proposed  in  the 
Environmental  Protection  Plan's  description 
are  administrative  in  nature  and  provide 
consistency  with  the  provisions  of  the 
current  TPDES  permit  and  the  NRC's  [U.S. 
Nuclear  Regulatory  Commission]  Final 
Environmental  Statement — Operating 
License  Stage. 

This  request  involves  administrative 
changes  only.  No  actual  plant  equipment  or 
accident  analyses  will  be  affected  by  the 
proposed  change.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No 

This  request  involves  administrative 
changes  only.  No  actual  plant  equipment  or 
accident  analyses  will  be  affected  by  the 
proposed  changes  and  no  failure  modes  not 
bounded  by  previously  evaluated  accidents 
will  be  created.  Therefore,  the  proposed 
changes  do  not  create  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No 

Margin  of  safety  is  associated  with 
confidence  in  the  ability  of  the  fission 
product  barriers  (i.e.,  fuel  and  fuel  cladding. 
Reactor  Coolant  System  pressure  boundary, 
and  containment  structure)  to  limit  the  level 
of  radiation  dose  to  the  public.  This  request 
involves  administrative  changes  only. 

No  actual  plant  equipment  or  accident 
analyses  will  be  affected  by  the  proposed 
changes.  Additionally,  the  proposed  changes 
will  not  relax  any  criteria  used  to  establish 
safety  limits,  will  not  relax  any  safety 
systems  settings,  or  will  not  relax  the  bases 
for  any  limiting  conditions  of  operation. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  anah  ss'-  and   based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92lc)  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  George  L,  Edgar, 
Esq,,  Morgan.  Lewis  and  Bockius.  1800 
M  Street,  N\V,,  Washington,  DC  20036. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Sum,' 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  request: 
Novembers,  2002. 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 
secondary'  coolant  surveillance  test 
requirements  in  table  4-2B.  item  6,  of 
the  Technical  Specifications  (TS). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  revision  to  Technical 
Specifications  deletes  the  secondary  coolant 
sampling  requirements  for  the  fifteen  minute 
degassed  beta  and  gamma  activity  test 
required  once  per  72  hours  and  for  the 
semiannual  dose  equivalent  1-131  analysis  in 
TS  Table  4.1-2B.  The  requirement  for  a  dose 
equivalent  1-131  analysis  to  be  performed  on 
a  monthly  basis  remains  in  Table  4.1-2B.  In 
accordance  with  the  requirements  of  10  CFR 
50.92,  the  enclosed  application  is  judged  to 
involve  no  significant  hazards  based  upon 
the  following  information: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  proposed  change  revises  the  sampling 
surveillance  test  requirements  for  the 
secondary  coolant.  Analyzed  events  are 
initiated  by  the  failure  of  plant  structures, 
systems,  or  components.  "The  proposed 
change  does  not  have  a  detrimental  impact 
on  the  integrity  of  any  plant  structure, 
system,  or  component  that  could  initiate  an 
analyzed  event.  The  proposed  change  will 
not  alter  the  design  and  operation  of,  or 
otherwise  increase  the  likelihood  of  failure 
of,  any  plant  equipment  that  could  initiate  an 
analyzed  accident. 

The  deletion  of  the  15  minute  degassed 
beta  and  gamma  activity  test  once  every  72 
hours  is  a  less  restrictive  change,  while  the 
deletion  of  the  semiannual  equivalent  dose  I- 
131  analysis  is  more  restrictive.  In  view  of 
the  higher  sensitivity  of  the  liquid  gamma 
isotopic  test  used  in  calculating  the  dose 
equivalent  1-131,  the  proposed  deletion  of 
the  15  minute  degassed  beta  and  gamma 
activity  test  and  the  proposed  monthly 
performance  of  the  dose  equivalent  1-131 


analysis  is  appropriate.  The  dose  equivalent 
1-131  analysis  serves  to  confirm  the  validity 
of  the  safety  analysis  assumptions. 

As  a  result,  the  probability  or 
consequences  of  any  accident  previously 
evaluated  are  not  significantly  affected  by  the 
proposed  change  in  surveillance  frequencies. 

2.  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (i.e.,  no  new 
or  different  type  of  equipment  will  be 
installed)  or  a  change  in  the  method  of  plant 
operation.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

A  limit  on  the  specific  activity  of  the 
secondary  coolant  is  required  in  order  to 
limit  the  radiological  consequences  of  a  main 
steam  line  break  to  a  small  fraction  of  the  10 
CFR  100  criteria.  The  proposed  sampling 
surveillance  test  requirements  for  the 
secondary  coolant  will  verif>'  that  the  TS- 
required  specific  activity  limit  is  satisfied 
and  will  ser\'e  to  confirm  the  validity  of  the 
safety  analysis  assumptions.  Hence,  the 
proposed  change  in  sampling  surveillance 
test  requirements  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensees  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel. 
Dominion  Nuclear  Connecticut.  Inc., 
Millstone  Power  Station,  Building  475, 
5th  Floor,  Rope  Ferry  Road.  Rt.  156. 
Waterford,  Connecticut  06385. 

NRC  Section  Chief:  John  A.  Nakoski. 

Notice  of  Issuance  of  Amendment*  to 
Facilit)'  Operating  Licen.ses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has, 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
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connection  with  these  actions  was 
published  in  the  Fediral  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  web  site,  http:// 
www.nrc.gov/reading-rm/adams. html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397^209,  301- 
415—4737  or  by  e-mail  to  pdmnrc.gov. 

Arizona  Public  Sttrvice  Company,  et  ai. 
Docket  Nos.  STN  50-528.  STN  50-529. 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station.  Units  Nos.  1.  2,  and 
3,  Maricopa  County.  Arizona 

Date  of  application  for  amendments: 
September  6,  2002. 

Brief  description  of  amendments:  The 
amendments  replace  the  peak  linear 
heat  rate  safety  limit,  in  TS  2.1.1.2, 
"Reactor  Core  SLs  ISafety  Limits],"  by  a 
peak  fuel  centerline  temperature  safety 
limit. 

Date  of  issuance:  December  2.  2002. 

Effective  date:  December  2,  2002,  and 
shall  be  implemented  within  90  days  of 
the  date  of  issuance. 

Amendment  Nos.:  Unit  1-145,  Unit 
2-145,  Unit  3-145. 

Facilitv  Operating  License  Nos.  NPF- 
41.  NPF-51.  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  29,  2002  (67  FR 
(J6007).  The  Commissions  related 
evaluation  of  the  amendment  is 


contained  in  a  Safety  Evaluation  dated 
December  2,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Connecticut  Yankee  Atomic  Power 
Company.  Docket  No.  50-213.  Haddam 
Neck  Plant.  Middlesex  County, 
Connecticut 

Date  of  amendment  request:  July  7, 
2000.  as  supplemented  by  letters  dated 
June  14.  |uly  31,  August  15,  August  22. 
September  6.  September  7,  2001.  and 
May  9.  June  26.  August  15,  August  20, 
and  October  10,  2002. 

Brief  description  of  amendment:  The 
amendment  adds  a  license  condition 
which  approves  the  License 
Termination  Plan  (LTP)  for  the  Haddam 
Neck  Plant,  and  provides  the  criteria  by 
which  the  licensee  may  make  changes  to 
the  LTP  without  prior  NRC  approval. 

Date  of  issuance:  November  25.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  No.:  197. 

Facility  Operating  License  No.  DPR- 
61:  The  amendment  adds  a  condition  to 
the  Facility  Operating  Licensf 

Date  of  initial  notice  in  Federal 
Register:  December  13.  2000  (65  FR 
77915). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  November  25. 
2002.' 

No  significant  hazards  consideration 
comments  received:  No. 

Eiftergy  Gulf  States.  Inc..  and  Entergy 
Operations,  Inc..  Docket  No.  50-458, 
River  Bend  Station.  Unit  1.  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  July  10. 
2002. 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
Specifications  Surveillance 
Requirement  3.1.4.2  to  extend  the 
control  rod  scram  time  testing  interval 
from  120  days  to  200  days  of  full  power 
operation. 

Date  of  issuance:  December  12.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  60 
days  from  the  date  of  issuance. 

Amendment  No  :  126. 

Facilitv  Operating  License  No.  NPF- 
47:  The  amendment  revised  the 
Technical  Specifications. 
'  Date  of  initial  notice  in  Federal 
Register:  September  17.  2002  (67  FR 
58641). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  December  12, 
2002. 


No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC, 
Docket  No.  50-10,  Dresden  Nuclear 
Power  Station  (DNPS).  Unit  1,  Grundy 
County,  IL 

Date  of  amendment  request:  August  1 . 
2002. 

Brief  description  of  aint'udnwnis:  The 
amendment  revises  the  Operating 
License  to  update  references  to  plant 
documents,  deletes  Technical 
Specification  (TS)  limiting  conditions 
for  required  equipment  and  surveillance 
requirements  that  no  longer  apply  or  are 
being  relocated  to  the  Dresden 
Technical  Requirements  Manual,  and 
deletes  or  revises  TS  administrative 
control  anii  --t.ifrHiu'  r'liuin'ments  that 
either  no  Iciiigti  1141.     s  have  changed 
due  to  the  Unit  1  Fuel  Storage  Pool  no 
longer  containing  spent  fuel. 

Date  of  issuance:  December  3,  2002. 

Effective  date:  December  3,  2002. 

Amendment  No.:  41. 

Facility  Operating  License  No.  DPR-2: 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  17,  2UU2  ib.  FR 
58642). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  3, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC. 
Docket  Nos.  50-373  and  50-374.  LaSalle 
County  Station.  Units  1  and  2,  LaSalle 
County.  Illinois 

Date  of  application  for  amendments: 
July  19,  2002,  as  supplemented  by 
letters  dated  October  21  and  November 
8,  2002. 

Brief  description  of  amendments:  The 
amendments  would  extend  the  use  of 
the  current  pressure  and  temperature  (P/ 
T)  limit  curves  in  Technical 
Specification  (TS)  3.4.11,  "RCS  Pressure 
and  Temperature  (P/T)  Limits,"  until 
December  15,  2004.  The  change  will 
allow  sufficient  time  for  the 
incorporation  of  the  General  Electric 
Topical  Report  NEDC-32983P,  "General 
Electric  Methodology  for  Reactor 
Pressure  Vessel  Fast  Neutron  Flux 
Evaluation."  methodology  into  the  P/T 
curves  in  TS  3.4.11. 

Date  of  issuance:  December  3,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  156  &  142. 

Facility  Operating  License  Nos.  NPF- 
1 1  and  NPF-18:  The  amendments 
revised  the  Technical  Specifications. 
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Date  of  initial  notice  in  Federal 
Register:  October  30.  2002  (67  FR 

66170) 

The  Commission's  related  evaluation 
of  thn  amendments  is  contained  in  a 
Safptv  EvaluatKjn  dated  December  .i. 
2002 

No  significant  hazards  consideration 
comments  received:  No. 

Nine  Mile  Point  Nuclear  Station.  LLC. 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station,  Unit  1,  Oswego  Count\ 
New  York 

Date  of  application  fnr  amendment: 
luly  12.  2002 

Rnef  df'siTiption  nt  nm^ndment:  The 
amendment  revised  Technical 
Specifications  sections  3.1.1  and  4.1.1, 
"Contrn!  Rod  System,"  by  reducing  the 
power  level  below  whu  h  the  rod  worth 
minimizer  or  a  second  independent 
\erification  of  rod  position  must  be  used 
from  20%  to  10%  rated  thermal  power 

Date  nf  issuance:  December  9.  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  before 
startup  from  Refueling  Outage  17. 

Amendment  No.:  178. 

Facility  Operating  License  No.  DPR- 
63:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  m  Federal 
Register:  August  6.  2002  (67  FR  50957), 

The  ^.taffs  related  evaluation  nf  the 
amendment  is  contained  in  a  .Safety 
Evaluation  dated  December  9.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company.  LLC. 
Docket  No.  50-255.  Palisades  Plant.  Van 
Buren  County,  Michigan 

Date  of  application  for  amendment 
August  26.  2002 

Brief  description  of  amendment:  The 
dinendment  revises  Surveillance 
Requirement  (SR)  ,3.0  .3  to  extend  the 
delay  period  before  entering  a  Limiting 
Condition  for  CJperation  following  a 
missed  surveillance.  The  delay  period  is 
extended  from  the  current  limit  of 
"*    *    *  up  to  24  hours  or  up  to  the  limit 
of  the  specified  Frequenc  y.  whichever  is 
less"  to"*   *   *  up  to  24  hours  or  up  to 
the  limit  of  the  specified  Frequency, 
whichever  is  greater,"  In  addition,  the 
following  requirement  is  added  to  SR 
3,0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  he  managed," 

Date  of  issuance:  Decemher  12,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  120  days. 

Amendment  No.:  210. 

Facility  Operating  License  No.  DPR- 
20.  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register:  October  1    2002  i6~  FR 
61683) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  December  12, 
2002 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  Nos  50-266  and  50-301.  Point 
Beach  Nuclear  Plant.  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County.  Wisconsin 

Date  of  application  for  amendments: 
April  30.  2002,  as  supplemented  June 
26,  August  29.  October  3.  October  23. 
and  November  11.  2002. 

Brief  description  of  amendments: 
These  amendments  increase  the 
licensed  reactor  core  power  level  by  1.4 
percent  from  1518.5  megawatts  therm,3l 
(MWt)  to  1540  MWt 

Date  of  issuance:  November  29,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  120  davs. 

Amendment  Nos.:  207  and  212. 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27:  Amendments  revised 
the  Operating  Licenses  and  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  11.  2002  (67  FR 
576301  The  )une  26.  August  29,  October 
3,  October  23.  and  November  11,  2002. 
supplemental  letters  provided 
additional  information  that  clarified  the 
application,  did  not  expand  the  scope  of 
the  application  as  originally  noticed. 
and  did  not  change  the  Nuclear 
Regulatory^  Commission  staff's  original 
proposed  no  significant  hazards 
consideration  determination-  The 
C,umniission's  related  evaluation  of  the 
amendments  is  contained  m  a  Safety 
Evaluation  dated  November  29.  2002. 

No  significant  hazards  consideration 
comments  received.  No. 

Omaha  Public  Power  District,  Docket 
No.  50-285.  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  July  23. 
2002.  as  supplemented  by  letters  dated 
Octobers  and  28,  2002. 

Brief  description  of  amendment:  The 
amendment  revises  TS  2.5(1).  "Steam 
di\d  Feedwater  Systems"  to:  (1)  remove 
the  requirement  to  demonstrate 
operability  of  redundant  auxiliary 
feedwater  system  components,  and  (2) 
provide  an  allowed  outage  time  to 
restore  operability  of  the  emergency 
feedwater  storage  tank.  In  addition  to 
these  revisions.  TS  2  5  has  been  revised 
to  be  more  consistent  with  NUREG- 
1432.  "Improved  Standard  Technical 


Specification  (ISTS)  for  Combustion 
Engineering  Plants.  Revision  2." 

Date  of  issuance:  November  26,  2002. 

Effective  date:  November  26,  2002, 
and  shall  be  implemented  within  120 
days  from  the  date  of  issuance. 

Amendment  No.:  212. 

Facility  Operating  License  No.  DPR- 
40:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  3.  2002  (67  re 
56327).  The  October  8  and  28,  2002. 
supplemental  letters  provided 
additional  information  that  clarified  the 
application,  did  not  expand  the  scope  of 
the  application  as  originally  noticed, 
and  did  not  chemge  the  staffs  original 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  26, 
2002. 

No  significant  hazards  consideration 
conmients  received:  No. 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
foseph  M.  Farley  Nuclear  Plant,  Units  1 
and  2,  Houston  County,  Alabama 

Date  of  amendments  request: 
November  7.  2001.  as  supplemented  by 
letter  dated  October  18.  2002. 

Brief  Description  of  amendments:  The 
amendments  revise  the  operating 
licenses  by  replacing  the  license 
conditions  concerning  spent  fuel  cask 
lifting  devices  with  a  commitment  to  the 
requirements  in  American  National 
Standards  Institute  N14.6-1978. 
"Standard  for  Special  Lifting  Devices  for 
Shipping  Containers  Weighing  10.000 
lbs  (4500  kg)  or  More  for  Nuclear 
Materials."  in  the  Updated  Final  Safety 
Analysis  Report. 

Date  of  issuance:  December  2.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  158  and  149. 

Facility  Operating  License  Nos.  NTF- 
2  and  NF'F-8:  Amendments  revise  the 
Operating  License. 

Date  of  initial  notice  in  Federal 
Register:  October  29,  2002  (67  re 
6601 3j.  The  supplement  dated  October 
18,  2002.  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  November  7.  2001, 
application  nor  the  initial  proposed  no 
significant  hazards  consideration 
determination 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safetv  Evaluation  dated  December  2, 
2002" 

No  significant  hazards  consideration 

comments  received:  No. 
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STP  Nuclear  Operating  Company. 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project.  Units  1  and  2,  Matagorda 
County.  Texas 

Date  of  amendments  request:  May  23, 
2002,  as  supplemented  by  letter  dated 
October  31.  2002.  The  supplemental 
information  provided  clarification  that 
did  not  change  the  scope  or  the  initial 
no  significant  hazards  consideration 
determination. 

Brief  description  of  amendments:  The 
amendments  revise  the  technical 
specifications  for  the  end-of-life 
moderator  temperature  coefficient 
surveillance  requirements. 

Date  of  issuance:  November  26,  2002. 

Effective  date:  Amendments  are 
effective  on  the  date  of  issuance  and 
shall  be  implemented  within  30  days 
from  the  date  of  issuance. 

Amendment  Nos.:  Unit  1-144;  Unit 
2-132. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Pf,tf  of  initial  notice  in  Federal 
Kf Ulster:  July  9,  2002  (67  FR  45572). 
1  he  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  26,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  Nos.  50-280  and  50-281. 
Suny  Power  Station.  Units  J  and  2, 
Suny  County,  Virginia 

Date  of  application  for  amendments: 
May  14,  2002,  as  supplemented  July  22, 
2002. 

Brief  Description  of  amendments: 
These  amendments  revise  Technical 
Specifications  section  4.5  and  the 
associated  Bases  to  change  the 
surveillance  frequency  of  the 
containment  spray  and  recirculation 
spray  header  nozzles  from  a  periodic 
surveillance  of  once  every  10  years  to  a 
performance-based  surveillance 
following  maintenance  that  could  cause 
nozzle  blockage. 

Date  of  issuance:  December  10,  2002. 

Effective  date:  December  10,  2002. 

Amendment  Nos.:  232  and  232. 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  change 
the  Technical  Specifications 

Date  of  initial  notice  in  Federal 
Re^iHter:  June  25,  2002  (67  FR  42831). 
i  iie  July  22.  2002,  supplement 
contained  clarifying  information  only 
and  did  not  change  the  initial  no 
significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  initial  application. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 


Safety  Evaluation  dated  December  10, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  50-482.  Wolf 
Creek  Generating  Station,  Coffey 
County.  Kansas 

Date  of  amendment  request: 
September  27,  2001,  as  supplemented 
by  letters  dated  June  27  and  September 
19,  2002. 

Brief  description  of  amendment:  The 
amendment  revises  section  5.3.1.1, 
"Unit  Staff  Qualifications,"  of  the 
technical  specifications  to  state  new 
education  and  experience  eligibility 
requirements  for  operator  license 
applicants.  As  stated  in  the  letter  dated 
September  19,  2002,  the  new 
requirements  are  outlined  by  the 
National  Academy  for  Nuclear  Training 
in  its  "Guidelines  for  Initial  Training 
and  Qualification  of  Licensed 
Operators,"  which  were  issued  January 
2000. 

Date  of  issuance:  November  26.  2002. 

Effective  date:  November  26,  2002, 
and  shall  be  implemented  within  30 
days  of  the  date  of  issuance. 

Amendment  No.:  150. 

Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  23.  2002  (67  FK  4»223). 

The  September  19.  2002. 
supplemental  letter  provided  additional 
information  that  clarified  the 
application,  did  not  change  the  scope  of 
the  application  as  originally  noticed, 
and  did  not  change  the  staffs  original 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  26,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  in  Rockville,  Maryland,  this  16th 
day  of  December  2002. 

For  the  Nuclear  Regulatory  Ck)mmission. 
John  A.  Zwolinski, 

Director,  Division  of  Licensing  Project 

Management.  Office  of  Nuclear  Reactor 

Regulation. 

IFR  Doc.  02-32081  Filed  12-23-02;  8:45  am) 

ait  uNC.  CODE   T59CM)l-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-14206] 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration  on  the  American  Stock 
Exchange  LLC  (El  Paso  Electric 
Company,  Common  Stock,  No  Par 
Value) 

December  18.  2002. 

El  Paso  Electric  Company  Inc..  a 
Texas  corporation  ( 'Issuer"),  has  filed 
an  application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  rule  12d2-2(d) 
thereunder.'  to  withdraw  its  Common 
Stock,  no  par  value  ("Security"),  from 
listing  and  registration  on  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  rule  18  by  complying  with  all 
applicable  laws  in  State  of  Texas,  in 
which  it  is  incorporated,  and  with  the 
Amex's  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration. 

The  Board  of  Directors  ("Board")  of 
the  Issuer  unanimously  approved  a 
resolution  on  July  18.  2002,  to  withdraw 
the  Issuer's  Spcuritv  from  listing  on  the 
Amex.  Thr  issuir  states  that  trading  in 
the  Security  on  the  New  ^Ork  St(H:k 
Exchange,  Inc.  (  NYSE  )  began  on 
December  4,  2002.  The  Issuer's  decision 
to  delist  from  the  Amex  and  to  list  on 
the  NYSE  stems  from  dissatisfat  ticin 
with  the  level  of  liquidit\  that  has 
dominated  trading  on  the  Amex  The 
Board  therefore  believes  that  delisting 
its  Security  from  the  Amex  and  listing 
on  the  NYSE  is  in  the  best  interest  of  the 
shareholders. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Security  from 
listiM:^    );i  'h'-  .\mex  and  >hall  not  affect 
its  listing  .ju  the  NYSK  or  its  obligation 
to  be  registered  umltr  section  12(g)  of 

the  Act.' 

Any  interested  person  may,  on  or 
before  Januarv  10.  2003.  submit  by  letter 
to  the  Secretarv  of  the  .Securities  and 
Exchange  Commission,  451)  Fifth  Street, 
NW.,  Washington.  DC  2054H-O609.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 


■  15U.S.C.  78J(d). 
»17CFR240.12d2-2(d). 
» 15  U.S.C.  781(g). 
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the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority   * 

londlhan  (i.  Katz, 

Secretary. 

[FR  Do(    02-12:110  Filed  12-23-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting:  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration  on  the  New  York  Stock 
Exchange,  Inc.  (Scania  Akiiebolag, 
American  Depository  Shares  (Each 
Representing  One  A  and  B  Share, 
Nominal  Value  SEK  10  Each)}  File  No. 
1-14240 

December  18,  2002. 

Scania  Aktiebolag.  a  Kingdom  of 
Sweden  corporation  ("Issuer"),  has  filed 
an  application  with  the  Securities  and 
Exchange  Commission  ('Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  rule  12d2-2(d) 
thereunder,-'  to  withdraw  its  American 
Depository'  Shares  (each  representing 
one  A  or  B  share,  nominal  value  SEK  10 
each)  ("Securities"),  from  listing  and 
registration  on  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or 
"Elxchange"). 

The  Issuer  stated  in  its  application 
that  it  has  complied  with  the  rules  of 
the  NYSE  by  complying  with  all 
applicable  laws  in  effect  in  the  Kingdom 
of  Sweden,  the  place  in  which  the 
Company  is  incorporated,  and  with  the 
rules  governing  an  issuer's  voluntary 
withdrawal  of  a  securif\  from  listing 
and  registration. 

The  Board  of  Directors  ("Board")  of 
the  Issuer  approved  a  resolution  on 
December  5,  2002,  to  withdraw  the 
Issuer's  Securities  from  listing  on  the 
NYSE.  The  Board  stated  that  the 
following  reasons  factored  into  its 
decision  to  withdraw  the  Issuer's 
Securities  from  the  NYSE:  (i)  The  \u\\ 
number  of  outstanding  Securities  (at  the 
end  of  October  2002.  fewer  than  51,000 
Series  A  and  fewer  than  60.000  Series 
B  Securities  were  outstanding 
compared  to  a  total  of  200,000.000 
Scania  shares  equally  split  between  the 
A  and  B  Securities);  (ii)  trading  in  the 


Securities  on  the  NYSE  is  very  low  and 
the  Securities  are  not  widely  held  (as  o^ 
the  end  of  November  there  were  fewer 
than  200  total  holders  of  Series  A  and 
B  Securities  combined):  (iii)  the 
globalization  of  investments  and  the 
possibility  of  trading  stocks 
internationally  has  increased 
substantially  over  the  past  few  years 
and;  (iv)  the  costs  of  maintaining  the 
listing  of  the  Securities  on  the  NYSE  is 
no  longer  justified  gi\en  the  factors 
listed  above 

The  Issuer's  application  relates  solely 
to  the  Securities'  withdrawal  from 
listing  on  the  NYSE  and  from 
registration  under  section  12(b)  of  the 
Act  '  and  shall  not  affect  its  obligation 
to  be  registered  under  section  12(g)  of 
the  Act.'' 

Any  interested  person  may,  on  or 
before  Januan,'  10.  2003,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
I-^xchange  Commission,  450  Fifth  Street. 
NW,,  Washington.  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  NYSE  and  what  terms,  if 
any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Jonathan  G  Katz. 

Secretary. 

[FR  Doc.  02-32311  Filed  12-23-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47007;  File  No.  SR-Amex- 
2002-103] 

Self -Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  Minimum  Size  of  Listing 
Qualifications  Panels 

Dec;ember  16.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  December 


''17CFR200.30-3(a)(l). 
>  15  U.S.C.  781(d). 
M7CFR240.12d2-2(d). 


ns  U.S.C.  781(b). 
M5  U.S.C.  781(g). 
M7CFR200.30-3(a)(l). 
>  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


10,  2002,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change. 

I  Self-Regulatory  Onjanization's 
Statement  of  thf  1  erms  ot  Substance  of 
the  Proposed  Rule  (Change 

The  Amex  proposes  to  amend  Section 
1204  (a)  of  the  Amex  Company  Guide  to 
provide  that  listing  and  delisting 
hearings  may  be  conducted  before  a 
Listing  Qualifications  Panel  comprised 
of  a  minimum  of  tw^o  rather  than  three 
members  of  the  Amex  Committee  on 
Securities.  Proposed  new  language  is 
italicized:  proposed  deletions  are  in 
(brackets). 


Section  1204.  The  Listing  Qualifications 
Panel 

(a)  All  hearings  will  be  conducted 
before  a  Listing  Qualifications  Panel 
("Panel")  comprised  of  at  least  [three] 
two  members  of  the  Committee  on 
Securities.  No  person  shall  serve  as  a 
Panel  member  for  a  matter  if  his  or  her 
interest  or  the  interests  of  any  person  in 
whom  he  or  she  is  directly  or  indirectly 
interested  will  be  substantially  affected 
by  the  outcome  of  the  matter.  In  the 
event  of  a  tie  vote  among  the  panel 
members,  the  matter  wll  be  forwarded 
to  the  full  Committee  on  Securities  for 
review  pursuant  to  Section  1205. 

»        •        *         *         » 

(b)  Not  applicable. 

(c)  Not  applicable. 


II.  Self-Reeulatory  Oreani/aiKm  s 
Statement  of  the  Purp()s^  vi   and 
Statutory  Basis  tor    thf  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  May  2002,  the  Exchange 
implemented  significant  changes  to  the 
appeal  process  applicable  to  the  review 
of  initial  and  continued  listing 
determinations. '  The  revised 
procedures,  which  are  contained  in  Part 
1 2  of  the  Amex  Company  Guide, 
provide  issuers  with  the  right  to  appeal 
a  staff  determination  to  a  Listing 
Qualifications  Panel  ("Panel") 
comprised  of  at  least  three  members  of 
the  Amex  Committee  on  Securities  (the 
"Committee").  The  issuer  also  has  the 
right  to  appeal  an  adverse  Panel 
decision  to  the  full  Committee. 

The  new  procedures  have  operated 
relatively  smoothly,  and  provided 
increased  transparency  and  efficiency  to 
the  process.  However,  the  Amex 
believes  that  the  requirement  that  each 
Panel  be  comprised  of  at  least  three- 
members  of  the  Committee  is  potentially 
problematic,  in  that  on  occasion  last- 
minute  scheduling  conflicts  have 
developed  for  Panel  members  who  had 
agreed  to  participate  on  a  particular 
hearing  date.  Although  in  each  case  that 
has  arisen  so  far,  the  Panel  member  was 
ultimately  able  to  participate,  the 
Exchange  is  concerned  that 
unanticipated  conflicts  or  illness  could 
potentially  force  the  rescheduling  of  a 
hearing  date  under  circumstances  that 
could  be  disruptive  to  issuers  and  to  the 
appeal  process.  While  the  Exchange's 
hearings  staff  does  contact  additional 
Committee  members  to  serve  as 
"alternates,"  typically  these  members 
are  released  from  this  obligation  two  or 
three  days  prior  to  the  hearing  date  in 
order  to  avoid  the  burden  on  such 
members  of  reviewing  the  written 
materials  if  their  services  will  not  be 
needed.  The  Amex  believes  it  is  also  not 
optimal  to  increase  the  size  of  Panels  to 
more  than  three  members,  in  that  larger 
Panel  sizes  would  result  in  appeals  to 
the  full  Committee  being  decreasingly 
meaningful. 

Accordingly,  the  Exchange  is 
proposing  that  the  minimum  Panel  size 
be  reduced  from  three  members  of  the 
Committee  to  two.  Because  the  Amex 
continues  to  believe  that  a  three- 
member  Panel  size  is  optimal — in  order 
to  avoid  a  "tie"  vote  and  to  provide  a 
broader  range  of  views — the  Exchange's 
hearings  staff  will  continue  to  schedule 
three  Committee  members  for  each 


hearing  date.  Prior  to  holding  a  hearing 
v^ith  only  two  Panel  members,  the 
hearings  staff  will  consult  with  the  two 
members,  and  if  such  Panel  members 
feel  that  the  particular  facts  and 
circumstances  of  the  appeal  in  question 
are  such  that  a  two-member  Panel  is  not 
appropriate,  then  the  hearings  staff  will 
postpone  the  hearing  to  a  later  date. 

While  the  Amex  anticipates  that  two- 
member  Panels  will  be  used 
infrequently  (if  ever),  the  reduction  in 
the  minimum  Panel  size  will  permit 
hearings  to  be  held  in  the  event  of  a  last- 
minute  scheduling  conflict  or  illness.  In 
the  event  that  a  two-member  Panel  was 
unable  to  agree  on  a  decision,  the  matter 
would  be  forwarded  to  the  full 
Committee  for  review.  The  Amex 
contends  that  Nasdaq  listing 
qualifications  panels  consist  of  only  two 
panel  members  and  their  process 
appears  to  operate  relatively  smoothly.'' 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Act  "•  in  general  and  furthers  the 
objectives  of  Section  6(b)(5)"  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  maiiipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  to  protect 
investors  and  the  public  interest  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

in    Date  of  KfTei  tivenes.s  of  the 
Friiposed  Rule  (  hantje  and  Timint;  for 
ConimisMun  A(  tion 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 


of  the  Act  ^  and  Rule  19b-^(f)(6)» 
thereunder  because  the  proposal:  (i) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest:  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  become  operative  prior  to 
30  days  after  the  date  of  filing  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest.  In  addition,  the  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change,  at  least  five  business  days 
prior  to  the  date  of  the  filing  the 
proposed  rule  change  as  required  by 
Rule  19b-4(f){6).  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions   ' 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Conunission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-103  and  should  be 
submitted  by  January  14.  2003. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Marsarel  H.  McFarland. 

Deputy  Secretary. 

|FR  Dor  02-32313  Filed  12-23-02;  8:45  am] 
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I.  Introduction 

On  October  7,  2002.  the  Government 
Securities  Clearing  Corporation 
("GSCC")  and  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  proposed  rule  changes 
SR-GSCC-2002-09  and  SR-MBSCC- 
2002-01  pursuant  to  Section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act").'  On  October  31,  2002.  and  on 
November  5.  2002.  GSCC  and  MBSCC 
amended  the  proposed  rule  changes. 
Notice  (if  tht'  proposals  was  published 
in  the  Federal  Register  on  November  15. 
2002.'  No  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  granting 
approval  of  the  proposed  rule  changes. 

II.  Description 

GStX.  mci  MBSCC  became  wholly- 
owned.  uuiiftM  t  suljsidiaries  of  The 
Depository  Trust  and  Clearing 
Corporation  ("DTCC")  as  a  result  of 
merger  and  exchange  offer  transactions 
that  took  place  in  late  2001  ("DTCC 
integration'). '  GSCC  and  MBSCC 
provide  clearing  and  certain  ancillary 
services  for  government  securities  and 
mortgage-backed  securities, 
respectively.  The  clearing  and  other 
services  for  these  different  types  of 
fixed-income  products  have  many 


^  Sfe  Sw:uriti(!S  Exchange  Act  Reltiase  No.  45898. 
(May  B.  20021.  67  CT  34502  (May  14.  2002) 
(approving  File  No.  SR-Aniex-2001-47) 


*  6>e  NASD  Rule  4830(a). 

M5U.S.C78f(b|. 

»15U.S.C78f(bl(5). 


=■  15  U.S.C.  78s(b)(3)(A). 
"  17  CFR  240.19l)-4(f)(6). 


'M7CFR200.3O-3(a)(12). 

•15  U.S.C.  78.s(b)(l). 

'  Securities  Exchange  Act  Release  No.  46790 
(November  7,  2002),  67  FR  69277. 

3  Securities  Exchange  Act  Release  Nos.  44988 
(October  25.  2001),  66  FR  55222  |SR-MBSCC- 
2001-01)  and  44989  (October  25.  2001).  66  FR 
55220  ISR-GSCC-2001-llj. 


common  elements.  The  handling  of 
such  products  by  different  clearing 
corporations  hinders  development  of 
uniform  standards  for  the  fixed-income 
services  industry.  The  c  umbination  of 
GSCC  and  MBSCC  will  lead  to 
development  of  uniform  standards  for 
messaging,  reporting,  netting  and 
settlement  mechanisms,  standardized 
settlement  practices,  and  coordinated 
cash  and  mark-to-market  flows  for  fixed- 
income  products.  Moreover,  combining 
GSCC  and  MBSCC  will  help  the  clearing 
corporations  achieve  important 
membership  and  risk  management 
goals,  such  as  building  a  consolidated 
risk  management  platform,  optimizing 
cross-margining  among  various  fixed- 
income  products,  and  establishing 
uniform  membership  standards. 
Furthermore,  redundant  facilities, 
services,  and  operational  aspects  will  be 
eliminated  as  a  result  of  the  merger 
thereby  reducing  the  costs  of  processing 
transac  tions  in  fixed-income  products 
over  time  -^ 

To  effect  the  merger,  MBSCC  will  be 
merged  into  GSCC  under  New  York  law. 
At  the  time  of  the  merger,  GSCC 
Acquisition  Company  LLC  ("GSCC 
Parent"),  the  sole  shareholder  of  GSCC, 
will  pay  MBSCC  Holding  Company,  Inc. 
("MBSCC  Parent"),  the  sole  shareholder 
of  MBSCC.  a  nominal  amount  of  money 
in  consideration  of  MBSCC  Parent 
canceling  its  shares  of  capital  stock  of 
MBSCC.  After  MBSCC  Parent  cancels  its 
shares  of  capital  stock  of  MBSCC,  GSCC 
will  be  the  surviving  corporation  of  the 
merger  and  will  be  renamed  FlCC,  and 
GSCC  Parent  will  be  the  sole  direct 
shareholder  of  FICC.  The  current 
'Certificate  of  Incorporation  and  Bylaws 
of  GSCC  will  be  amended  to  be  the 
Certificate  of  Incorporation  and  Bvlaws 
of  FICC.  FICC  will  form  the  Government 
Securities  Division  as  the  vehicle  for 
delivering  the  services  now  provided  by 
GSCC  to  GSCC  members.  FICC  will  form 
the  Mortgage-Backed  Securities  Division 
as  the  vehicle  for  delivering  the  services 
now  provided  by  MBSCC  to  MBSCC 
participants,  limited  purpose 
participants,  and  EPN  users  of  MBSCC. 

The  members  and  participants 
receiving  services  from  the  Divisions 
will  retain  their  shareholdings  in  DTCC 
and  their  rights  to  be  shareholders  in 
DTCC  that  they  received  during  the 
DTCC  Integration.  The  structure 
implemented  during  the  DTCC 
Integration  to  assure  fair  representation 
for.  among  others,  the  members  of  GSCC 
and  participants  of  MBSCC  will  also 
remain  in  place.  After  the  DTCC 


*  Operational  aspects  include  such  things  as 
separate  annual  reports,  regulatorv'  reports,  audits. 
Tinancial  statements,  and  regulatory  examinations. 


shareholders  that  were  members  of 
GSCC  begin  receiving  services  from  the 
Government  Securities  Division  and 
after  the  DTCC  shareholders  that  were 
participants  of  MBSCC  begin  receiving 
services  from  the  Mortgage-Backed 
Securities  Division,  they  will  continue 
to  elect  persons  to  serve  on  the  DTCC 
Board  of  Directors  as  they  did  prior  to 
the  creation  of  FICC.  The  individuals 
elected  to  serve  on  the  DTCC  Board  will, 
in  turn,  be  selected  by  DTCC  to  serve  as 
directors  of  FICC  just  as  those 
individuals  previously  were  selected  by 
DTCC  to  serve  as  directors  of  GSCC  and 
MBSCC.  On  a  periodic  basis  to  be 
determined  by  DTCC  pursuant  to  the 
DTCC  shareholders  agreement.  DTCC 
common  stock  will  be  reallocated  to  the 
shareholders  using  the  services  of  The 
Depository  Trust  Company  ("DTC"), 
Emerging  Markets  Clearing  Corporation 
("EMCC  "),  National  Securities  Clearing 
Corporation  (  "NSCC").  and  now  the 
Divisions  of  FICC  based  upon  their 
usage  if  those  services.  The  members 
receiving  services  from  the  Ckivemment 
Securities  Division  and  the  participants 
receiving  services  from  the  Mortgage- 
Backed  Securities  Division  will 
continue  to  have  the  right  but  not  the 
obligation  to  purchase  some  or  all  of  the 
DTCC  common  stock  to  which  they  are 
entitled. 

The  charters  of  the  two  committees 
formed  during  the  DTCC  Integration,  the 
DTCC/DTC/GSCC/MBSCC/NSCC  Fixed 
Income  Operations  and  Planning 
Committee  of  DTCC.  which  includes 
representatives  of  members  of  GSCC  and 
participants  of  MBSCC.  and  the  GSCC/ 
MBSCC  Membership  and  Risk 
Management  Committee,  which  is 
comprised  of  the  representatives  of 
members  of  GSCC  and  participants  of 
MBSCC.  will  be  amended  to  refer  to 
members  receiving  ser\'ices  from  the 
Government  Securities  Division  and 
participants  receiving  services  from  the 
Mortgage-Backed  Securities  Division. 

The  DTCC/DTC/GSCC/MBSCC/NSCC 
Fixed  Income  Operations  and  Planning 
Committee  will  be  renamed  the  DTCC/ 
DTC/FICC/NSCC  Fixed  Income 
Operations  and  Planning  Committee.  It 
will  continue  to  advise  the  DTCC  Board 
and  management  with  respect  to  the 
services  provided  by  and  the  fixed- 
income  products  processed  by  DTC, 
EMCC.  NSCC.  and  FICC.  The  GSCC/ 
MBSCC  Membership  and  Risk 
Management  Committee  will  be 
renamed  the  FICC  Membership  and  Risk 
Management  Committee.  It  will  advise 
the  Board  of  Directors  of  FICC  with 
respect  to  membership,  credit,  and  risk 
matters.  Other  functions  may  be 
assigned  to  the  committees  as  they  are 
today. 


'Hr»:i2 
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After  the  merger,  FICC  will  satisfy  the 
fair  representation  requirement  of 
Section  1 7A  of  the  Act  "^  by  (i) 
continuing  to  give  the  members 
receiving  services  from  the  Government 
Securities  Division  and  the  participants 
receiving  services  from  the  Mortgage- 
Backed  Securities  Division,  the  right  to 
purchase  shares  of  DTCC  common  stock 
on  a  basis  that  reflects  their  usage  of  the 
services  of  the  Divisions,  DTC,  EMCC, 
and  NSCC;  (ii)  continuing  to  aJlow 
members  and  participants  receiving 
services  from  the  Divisions  to  take  part 
in  the  selection  of  individuals  to  be 
directors  of  DTCC  (who  will  also  be 
directors  of  FICC.  DTC,  EMCC.  and 
NSCC)  to  ensure  that  all  major 
constituencies  in  the  securities  industry 
will  have  a  voice  in  the  business  and 
affairs  of  each  of  these  companies;  and 
(iii)  utilizing  the  committee  structure 
described  above  to  ensure  that  the 
members  and  the  participants  receiving 
services  from  the  Divisions  will  have  a 
voice  in  the  operations  and  affairs  of  the 
Divisions. 

As  a  result  of  the  merger,  GSCC's 
Certificate  of  Incorporation  and  Bylaws 
will  be  amended  to  reflect  the  change  of 
GSCC's  name  to  FICC.  The  Rules  of 
MBSCC  will  be  adopted  by  FICC  as  the 
rules  of  the  Mortgage-Backed  Securities 
Division.  The  Rules  of  GSCC  and 
MBSCC  will  be  amended  to  reflect  that 
(i)  the  Government  Securities  Division 
and  the  Mortgage-Backed  Securities 
Division  will  be  separate  Divisions  of 
FICC;  (ii)  neither  Division  of  FICC  will 
be  liable  for  the  obligations  of  the  other 
Division;  and  (iii)  the  clearing  fund  and 
other  assets  of  each  Division  will  not  be 
available  to  satisfy  the  obligations  of  the 
other  Division. 

III.  Discussion 

Section  17A(b)(3)(A)  of  the  Act 
requires  that  a  clearing  agency  be 
organized  and  have  the  capacity  to  be 
able  to  facilitate  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.**  The  purpose  of 
the  proposed  merger  of  MBSCC  into 
GSCC  to  form  FICC  is  to  eliminate  the 
inefficiencies  and  inconsistencies  that 
result  from  operating  two  fixed-income 
clearing  corporations  as  separate 
entities.  Accordingly,  the  Commission 
finds  that  FICC  will  be  organized  and 
have  the  capacity  to  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  seciuities  transactions  first 
by  ensuring  the  continued  availability  to 
GSCC  members  and  MBSCC 
participants  of  safe  and  efficient 
clearing  services  which  were  previously 


provided  by  GSCC  and  MBSCC  and 
second  by  providing  a  means  whereby 
uniform  standards  and  clearance  and 
settlement  practices  for  various  types  of 
fixed-income  products  can  be  developed 
and  implemented. 

In  the  DTCC  Integration,  the 
Commission  found  that  GSCC  and 
MBSCC  satisfied  the  requirements  of 
section  17A(b)(3)(C)  of  the  Act.^  Section 
17A(b)(3){C)  requires  that  a  clearing 
agency's  rules  assure  the  fair 
representation  of  its  shareholders  (or 
members)  and  participants  in  the 
selection  of  its  directors  and 
administration  of  its  affairs."  The  merger 
of  MBSCC  into  GSCC  to  create  FICC  will 
not  affect  the  structure  established  by 
the  DTCC  Integration  to  assure  fair 
representation  of  those  who  were  GSCC 
members  and  MBSCC  participants  and 
are  now  Government  Securities  Division 
members  and  Mortgage-Backed 
Securities  Division  participants. 
Accordingly,  the  Commission  finds  that 
the  proposed  rule  changes  are  also 
consistent  with  section  17A(b)(3)(C). 

IV.  Conelu.sion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  changes  are  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable. 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  changes  (File  Nos.  SR- 
GSCC-2002-09  and  SR-MBSCC>-2002- 
01)  be  and  hereby  are  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  " 

Margaret  H  Mcl^arlaml, 
Deputy  Secretary. 
|FR  Doc.  02-32314  Filed  12-23-02;  8:45  am) 
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Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers.  Inc.  to  Modify  the  Reserve 
Size  Refresh  Functional  In  Nasdaq's 
SuperMontage  System 

December  16.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  rule  19b— 4  thereunder.' 
notice  is  hereby  given  that  on  December 
16.  2002.  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  through  its  subsidiary, 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  and  II 
below,  which  Items  have  been  prepared 
by  Nasdaq.  Nasdaq  filed  the  proposal 
pursuant  to  section  19(b)(3)  of  the  Act,^ 
and  rule  19b— 4(f)(6)  thereunder.''  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I    Self-Ret-ulatorv  ()rt;anization's 
•Statement  of  the  IVrms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  modify  the  way 
shares  are  refreshed  from  reserve  size 
into  displayed  Quotes/Orders  in 
Nasdaq's  SuperMontage  system.  New 
text  is  italicized. 


4710.  FartHipant  t)bligati()ns  m  WMS 

(a)  No  (.hdiigf 

(b)  Non  Directed  Orders. 

(1)  No  Change. 

(2)  Refresh  Functionality. 

(A)  RestTVi'  Si/c  Rt^frfsh — Once  a 
Nasdaq  Quoting  Market  fdrticipant's 
Displayed  Quote/Order  size  on  either 
side  of  the  market  in  the  security  has 
been  decremented  to  an  amount  less 
than  one  normal  unit  of  trading  due  to 
NNMS  processing  Nasdaq  will  refresh 
the  displayed  size  out  of  Reserve  Size  to 
a  size-level  designated  by  the  Nasdaq 
Quoting  Market  Participant,  or  in  the 
absence  of  such  size-level  designation, 
to  the  automatic  refresh  size.  The 
amount  of  shares  taken  out  of  reserve  to 


M5  U.S.C.  78q-l(b)(3)(C). 
•15U.S.C.  78q-llb)(3)(A). 


'  Supra  note  3. 
•15U.S.C.  78q-l(b)(3)(C). 
•l7CFR200  30-3(a)(12). 


■15U.S.C.  78s(b)(l). 
M7CFR  240  19b-4. 
M5  U.S.C.  78s(b)(3)(A|, 
M7.CFR240.19b-4(f)(6). 
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refresh  display  size  shall  be  added  to 
any  shares  remaining  m  the  Displayed 
Quote/Order  and  shall  bp  of  an  amount 
that  when  combined  with  the  number  of 
shaies  renmming  in  the  \'asdaq  Quoting 
Matket  Participant's  Displayed  Quote/ 
Order  before  it  is  refreshed  will  nqual 
the  displayed  size-level  designated  by 
the  Nasdaq  Quoting  Market  Participant 
or.  in  the  absence  of  such  size-level 
designation,  to  the  automatic  refresh 
size.  If  there  are  insufficient  shares 
available  to  produce  a  Displayable 
Quote/Order,  the  S'asdaq  Quoting 
Market  Participant's  Quote/Order,  and 
any  odd-lot  remainders,  will  be 
refreshed,  updated,  or  retained,  in 
conformity  with  XS'MS  Rules  4707  and 
4710  as  appropriate  To  utilize  the 
Reserve  Size  functionality,  a  minimum 
of  100  shares  must  initially  be  displayed 
in  the  Nasdaq  Quoting  Market 
Participant's  Displayed  Quote/Order. 
and  the  Displayed  Quote/Order  must  be 
refreshed  to  at  least  100  shares.  This 
functionality  will  not  be  available  for 
use  by  I'TP  Exchanges. 

fB)"No  Change. 

(3)  Through  (8)  No  Change. 

(c)  Through  (e)  No  Change. 
***** 

II   Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

in  Us  iiimg  u  itti  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below    Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Currently,  SuperMontage  allows 
Nasdaq  Quoting  Market  Participants  '•  to 
use  reserve  size  and  select  a  round-lot 
refresh  amount  that  the  market 
participant  wishes  its  quote/order  to  be 
refreshed  to  once  its  displayed  size  is 
reduced  to  less  than  a  round-lot.  Thus. 
once  a  quote  or  an  order  is  decremented 
b\  exf'i  utions  to  less  than  100  shares, 
the  system  will  refresh  that  quote/order 
from  reserve  size  by  the  round-lot 


amount  designated  by  the  market 
participant  and  combine  it  with  an\ 
odd-lot  share  amount  still  remaining 
For  example,  market  maker  .\  C  MMA") 
is  displaying  a  1000  share  bid  quote/ 
order  MMA  has  5000  shares  in  reserve 
and  has  selected  a  4()0-share  refresh 
size.  Under  current  processing,  .Nasdaq 
states  that  if  SuperMontage  executed 
925  shares  against  MMA's  quote/order, 
the  system  would  automatically  take 
400  shares  from  the  5000  in  reserve  and 
add  it  to  the  75  shares  remaining  in 
.MMA's  quote/order  for  a  total  of  475 
shares,'' 

Recently,  Nasdaq  states  that  some 
SuperMontage  participants  have  raised 
concerns  about  the  impact  the  above 
processing  can  have  on  their  ability  to 
manage  quotes  orders  so  as  to  trade  as 
often  as  possible  in  round-lot  amounts. 
Because  the  combination  of  the  odd-lot 
remainder  trigger  and  the  round-lot 
refresh  amount  almost  always  results  in 
a  new  mixed-lot  quote/order,  these 
market  participants  generally  can  only 
return  to  displaying  and  having  their 
quote  represent  an  actual  round-lot 
amount  by  either:  (a)  Having  their 
mixed-lot  quote/order  interact  with  an 
odd  or  mixed-lot  quote/order  containing 
an  odd-lot  portion  equal  to  that  of  their 
new  displayed  quote/order  (e.g.,  a  475 
share  quote/order  interacting  with  375 
or  75  share  quote/ order)  or.  (b) 
immediately  canceling  the  mixed-lot 
quote/order  and  replacing  it  with  a  new 
round-lot  thereby  losing  time  priority 
for  any  previous  odd-lot  remainder. 

In  response  to  these  concerns,  Nasdaq 
proposes  to  modify  SuperMontage's 
reserve  size  refresh  function.  Under  the 
proposal,  once  a  displayed  quote/order 
has  been  reduced  by  executions  to  less 
than  100  shares,  the  system  will 
automatically  refresh  that  market 
participant  s  quote/order  to  the  round- 
lot  amount  selected  by  the  firm  as  its 
reserve  size  refresh  amount.  Using  the 
previous  example,  once  MMA's 
displayed  size  was  reduced  to  75  shares 
by  the  925  share  execution, 
SuperMontage  would  refresh  M.MA's 
quote/order  b\'  automaticalh"  adding 
325  shares  to  create  a  400  share  round- 
lot — an  amount  exactly  equal  to  MMA's 
selected  reser\e  refresh  amount.''  If  the 
amount  of  shares  in  reserve  for  a 


'  Nasdaq  Quoting  Market  Participants  consist  of 
Nasdaq  National  Market  System  ("NNMS")  Market 
Makers  and  NNMS  Electronic  Communication 
Systems  lECNs"). 


*  While  these  475  shares  would  be  treated  as 
displayed  trading  interest  for  purposes  of 
SuperMontage's  execution  algorithms. 
SuperMontage,  which  only  displays  round-lots, 
would  show  400  shares  next  to  MMA's  firm 
identifier  in  the  montage, 

'  While  displayed  as  a  single  round-lot  quote. 
SuperMontage  will  continue  to  maintain  separate 
time-stamps  for  the  odd-lot  remainders  of  the 
quote/order  and  the  additional  share  amounts  from 
reserve  that  together  comprise  the  new  updated 
round-lot  displayed  quote/order 


particular  quote/order  is  insufficient  to 
produce  a  displavable  quote,  the  system 
will  nonetheless  combine  and  retain  the 
reserve  size  and  odd-lot  remainders  at 
the  price  level  for  potential  execution  in 
the  system.  If  the  amount  of  shares  in 
reserve  for  a  particular  Nasdaq  Quoting 
Market  Participant's  quote/order  is 
insufficient  to  produce  a  displayable 
quote,  the  quote  (including  any  reserve 
size  share  amounts)  would  be  refreshed 
or  updated  pursuant  to  current 
SuperMontage  programming  and  rules.* 

Nasdaq  believes  that  this  approach 
will  provide  market  participants  with 
greater  flexibility  in  managing  their 
quotes/orders  while  continuing  to 
ensure  that  small  odd-lot  and  mixed-lot 
orders  will  be  able  to  execute. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  ISA  of  the  Act.^  in 
general  and  with  section  15A(b)(6)  of 
the  Act."'  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

Ill   Date  of  Effe(  ti\pness  of  tht 
Proposed  Rule  C.hangp  and  1  imint  tor 
Commission  .\ction 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  1 1  and  subparagraph  (f)(6)  of 
rule  19b-4  '^  thereunder  because  it  does 
not:  (i)  Significantly  affect  the 
protection  of  investors  or  the  public 
interest:  (ii)  impose  any  significant 
burden  on  competition:  (iii)  become 
operative  for  30  days  from  the  date  on 


»See  Securities  Exchange  Act  Release  No,  46141 
(June  28.  2002).  67  FR  44906  ()uly  5.  2002);  46369 
(August  16,  2002).  67  FR  54515  (August  22.  2002) 
(Approving  File  No.  SR-NASI>-2002-42) 

« 15  U.S.C  780-3, 

>"  15  U.S.C,  78o-3(b)(6). 

>' 15  U.S.C,  78s(b)(3)(A). 

'J17CFR240,19b-4(n(6). 


78534 


Federal   Register    V'nl    fi7    No    247/Tuesdav.  Deceiiiber  J4.   2U02  /  Notices 


which  it  was  filed,  or  su(  h  ^h.  ii.  i  tmn 
as  the  Commission  may  (li'sien  i?'     M 
any  tim«  within  60  days  nf  tin   !ii,ii.;  of 
the  proposed  rule  change,  the 
Commission  may  summarilv  abrogate 
such  rule  change  if  it  npf.irs  to  the 
Conimission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay.  Under  Rule  19-4(f)(6)  of  the  Act, 
a  proposed  rule  change  does  not  become 
operative  for  30  days  after  the  date  of 
filing,  unless  the  Commission 
designates  a  shorter  time.  The 
Commission  believes  that  waiving  the 
30-day  operative  delay  is  consistent 
with  the  protection  of  investors  and  the 
public  interest.  Acceleration  of  the 
operative  date  will  allow  Nasdaq  to 
respond  quickly  to  the  concerns  of 
SuperMontage  users  and  allow  users  to 
display  actual  round-lots  as  their 
quotes.  For  this  reason,  the  Commission 
waives  the  30-day  operative  delay  and 
designates  the  proposal  to  be 
immediately  effective  and  operative 
upon  filing  with  the  Commission." 

IV.  Solicitation  of  Comment.s 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  As.sociation. 
All  submissions  should  refer  to  File  No. 
SR-NASD-2002-179  and  should  be 
submitted  by  January  14,  2003. 


Kor  the  Cxjmmission.  by  the  Division  of 
.Mdrket  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary 
|FR  Doc.  02-32312  Filed  12-23-02:  8:45  am) 

BILLING   CODE   8010-01-P 


"  For  piirpo.ses  only  of  ar.r.eleraling  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.78c(f)- 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No   34-46999;  File  No   SR-NASD- 
98-26  Amendment  No   13] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  by  National  Association 
of  Securities  Dealers,  Inc.  Relating  to 
Extension  of  Short  Sale  Rule  and 
Continued  Suspension  of  Primary 
Market  Maker  Standards  Set  Forth  in 
NASD  Rule  4612 

L)ecenib«r  l.t.  200 .i. 

Pursuant  to  Section  19(b){l)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder.' 
notice  is  hereby  given  that  on  December 
13,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary. 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Nasdaq 

I.  Self-Regulatorv  Ortjani/.ations 
Statement  of  the  Terms  of  Substance  of 
Ihf  Prtiposed  Rule  (ihange 

Nasdaq  is  proposing  to  extend  the 
pilot  program  of  the  NASD  short  sale 
rule  from  December  15,  2002  until  June 
15,  2003.  Nasdaq  is  also  seeking  to 
continue  the  suspension  of  the 
effectiveness  of  the  Primary  Market 
Maker  ("PMM ")  standards  currently  set 
forth  in  NASD  Rule  4162  also  from 
December  15,  2002  until  June  15,  2003. 
Finally,  Nasdaq  is  proposing  to  modify 
the  method  used  to  calculate  the  bid 
tick  indicator  used  by  members  to 
determine  whether  a  short  sale  is 
permitted.  The  text  of  the  proposed  rule 
change  is  as  follows.  Additions  are  in 
italics;  deletions  are  bracketed. 

NASD  Rule  3350 

(a) 

(b)(1)  With  respect  to  trades  executed 
on  or  reported  to  the  ADF,  lN]o  member 
shall  effect  a  short  sale  for  the  account 


•M7  CFR  2(K).30-3(a)(12). 
'15  U.S.C.  78s(b)(l). 
'  17  CFR  240.1 9h-4. 


of  a  customer  or  for  its  own  account  in 
a  Nasdaq  National  Market  security  at  or 
below  the  current  national  best  (inside) 
bid  when  the  current  national  bt*st 
(inside)  bid  is  below  the  preceding 
national  best  (inside)  bid  in  the  security. 

(2)  With  respect  to  trades  executed  on 
or  reported  to  Nasdaq,  no  member  shall 
effect  a  short  sale  for  the  account  of  a 
customer  or  for  its  own  account  iit  a 
Nasdaq  National  Market  security  at  or 
below  the  current  best  (inside)  bid 
displayed  in  the  Nasdaq  National 
Market  Execution  System  when  the 
current  best  linside)  bid  is  below  the 
preceding  best  (inside)  bid  in  the 
security. 

(b)-(k)  No  Change. 

(1)  This  section  shall  be  in  effect  until 
June  15.  2003  (December  15,  2002], 

IM-3350.  Short  Sale  Rule 

(a)  No  Change. 

(b)  (1)  With  respect  to  trades  executed 
on  or  reported  to  the  ADF,  Rule  3350 
requires  that  no  member  shall  effect  a 
short  sale  for  the  account  of  a  customer 
or  for  its  own  account  in  a  Nasdaq 
National  Market  security  at  or  below  the 
current  national  best  (inside)  bid  when 
the  current  national  best  (inside)  is 
below  the  proceeding  national  best 
(inside)  bid  in  the  security.  NASD  has 
determined  that  in  order  to  effect  a 
"legal"  short  sale  when  the  current  best 
bid  is  lower  than  the  preceding  best  bid 
the  short  sale  must  be  executed  at  a 
price  of  at  least  $0.01  above  the  current 
inside  bid  when  the  current  inside 
spread  is  $0.01  or  greater.  The  last  sale 
report  for  such  a  trade  would,  therefore, 
be  above  the  inside  bid  by  at  least  $0.01. 

(2)  With  respect  to  trades  executed  on 
or  reported  to  Nasdaq,  Rule  3350 
requires  that  no  member  shall  effect  a 
short  sale  for  the  account  of  a  customer 
or  for  its  own  account  in  a  Nasdaq 
National  Market  security  at  or  below  the 
current  best  (inside)  bid  displayed  in  the 
Nasdaq  National  Market  Execution 
System  when  the  current  best  (inside) 
bid  is  below  the  proceeding  best  (inside) 
bid  in  the  security.  Nasdaq  has 
determined  that  in  order  to  effect  a 
"legal"  short  sale  when  the  current  best 
bid  is  lower  than  the  preceding  best  bid 
the  short  sale  must  be  executed  at  a 
price  of  at  least  $0.01  above  the  current 
inside  bid  when  the  current  inside 
spread  is  $0.01  or  greater.  The  last  sale 
report  for  such  a  trade  would,  therefore, 
be  above  the  inside  bid  by  at  least  $0.01. 

(c)  No  Change. 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  The  text  of  these 
statements  mav  be  examined  at  the 
places  specified  in  Item  III  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A   Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Background  and  Description  of  the 
NASD's  Short  Sale  Rule 

Section  10(a)  of  the  Act  gives  the 
Commission  plenary  authority  to 
regulate  short  sales  of  securities 
registered  on  a  national  securities 
exchange,  as  needed  to  protect 
investors.  Although  the  Commission  has 
regulated  short  sales  since  19,38,  that 
regulation  has  been  limited  to  short 
sales  of  exchange-listed  securities,  in 
1992,  Nasdaq,  believing  that  short-sale 
regulation  is  important  to  the  orderly 
operation  of  se(  unties  markets, 
proposed  a  short  sale  rule  for  trading  of 
its  National  Market  securities  that 
incorporates  the  protections  provided 
by  SECRule  lOa-1    On  lune  29,  1984, 
the  SEC  approved  the  NASD's  short  sale 
rule  (the  "Rule")  applicable  to  short 
sales  '  in  Nasdaq  National  Market 
("NNM")  securities  on  an  eighteen- 
month  pilot  basis  through  March  5, 
1996. ■*  The  NASD  and  the  Commission 
have  extended  Rule  3350  numerous 
times,  most  recently,  until  December  15. 
2002. 

The  Rule  employs  a  "bid  "  test  rather 
than  a  tick  test  because  Nasdaq  trades 
are  not  necessarily  reported  to  the  tape 
in  chronological  order  The  Rule 
prohibits  short  sales  at  or  below  the 
inside  bid  when  the  current  inside  bid 
IS  below  the  previous  inside  bid  Nasdaq 
calculates  the  inside  hid  from  all  market 
makers  in  the  security  (including  bids 
f^or  exchanges  trading  Nasdaq  securities 
on  an  unlisted  trading  privileges  basis), 
and  disseminates  symbols  to  denote 
whether  the  current  inside  bid  is  an 


3  A  sliort  sale  is  a  sale  of  a  security  that  the  seller 
does  not  own  or  any  sale  that  is  consummated  by 
the  delivery  of  a  security  tx)rrowed  by.  or  for  the 
reason  of,  the  seller.  To  determine  whether  a  sale 
is  a  short  sale  members  must  adhere  to  the 
definition  of  a  "sort  sale"  contained  in  SEC  Rule 
3l)-3.  which  is  incorporated  into  Nasdaq's  short 
sale  rule  by  NASD  Rule  3350(k)(l). 

*  See  Securities  Exchange  Act  Release  No.  34277 
()une  29,  199)  CShort  Sale  Rule  Approval  Order"). 


"up-bid"  or  a  "down-bid  '   To  effect  a 
"legal"  short  sale  on  a  down-bid,  the 
short  sale  must  be  executed  at  a  price  at 
least  SOI  abo\e  the  current  inside  bid 
The  Rule  is  in  effect  from  9. 30  am   until 
4  p.m.  each  trading  day 

To  reduce  the  compliance  burdens  on 
its  members,  the  Rule  also  incorporates 
seven  exemptions  contained  m  SEC 
Rule  lOa-1  that  are  relevant  to  trading 
on  Nasdaq.'''  For  example,  in  an  effort  to 
not  constrain  the  legitimate  hedging 
needs  of  options  market  makers,  the 
Rule  also  contains  a  limited  exception 
for  standardized  options  market  makers. 
The  Rule  also  contains  an  exemption  for 
warrant  market  makers  similar  to  the 
one  available  for  options  market  makers. 

2  Background  of  the  Primary  Market 
Maker  Standards 

To  ensure  that  market  maker  activities 
that  provide  liquidity  and  continuity  to 
the  market  are  not  adversely  constrained 
when  the  short  sale  rule  is  invoked. 
Rule  3350  provides  an  exemption  for 
"qualified"  market  makers  (i.e.,  market 
makers  that  meet  the  PMM  standards). 
Presentlv.  .N'.^SD  Rule  4612  provides 
that  a  member  regi'^tered  as  a  market 
maker  pursuant  to  NASD  Rule  4611  may 
be  deemed  a  PMM  if  that  member  meets 
certain  threshold  standards. 

Since  the  Rule  has  been  in  effect, 
Nasdaq  has  used  three  methods  to 
determine  whether  a  market  maker  is 
eligible  for  the  market  maker  exemption. 
Specific  allv  from  September  4, 1994 
through  February  1.  1996,  Nasdaq 
market  makers  that  maintained  a 
quotation  in  a  particular  NNM  security 
for  20  consecutive  business  days 
without  interruption  were  exempt  from 
the  Rule  for  short  sales  in  that  security, 
provided  the  short  sales  were  made  in 
connection  with  bona  fide  market 
making  activitv  ("the  20-day'  test). 
From  February  1.  1996  until  the 
February-  14.  1997.  the  "20-day"  test 
was  replaced  with  a  four-part 
quantitative  test  known  as  the  PMM 
standards.^ 


=■  See  NASD  Rule  3350(c)(2)-(8).  The  Rule  also 
provides  that  a  member  not  currently  registered  as 
a  Nasdaq  market  maker  in  a  security  that  has 
acquired  the  security  while  acting  in  the  capacity 
of  a  block  positioner  shall  be  deemed  to  own  such 
security  for  the  purposes  of  the  Rule 
notwithstanding  that  such  member  may  not  have  a 
net  long  position  in  such  security  if  and  to  the 
extent  that  such  member's  short  position  in  such 
security  is  subject  to  one  or  more  offsetting 
positions  created  in  the  course  of  txjna  fide 
arbitrage,  risk  arbitrage,  or  t)one  fide  hedge 
activities.  In  addition,  the  NASD  has  recognized 
that  SEC  staff  interpretations  to  SEC  Rule  lOa-1 
dealing  with  the  liquidation  of  index  arbitrage 
positions  and  an  "international  equalizing 
exemption"  are  equally  applicable  to  the  NASD's 
short  sale  rule. 

6  Under  the  PMM  standards,  a  market  maker  was 
required  to  satisfy  at  least  two  of  the  following  four 


On  Februan,  14.  1997.  the  PMM 
standards  were  waived  for  all  NNM 
securities  due  to  the  impacts  of  the 
SEC's  Order  Handling  Rules  and 
corresponding  NASD  rule  change  and 
system  modifications  on  the  operation 
of  the  four  quantitative  standards.''  For 
example,  among  other  impacts,  the 
requirement  that  market  makers  display 
customer  limit  orders  adversely  affected 
the  ability  of  market  makers  to  satisfy 
the  "102%  Average  Spread  Standard." 
Since  that  time  all  Nasdaq  Market 
Makers  have  been  deemed  to  be  PMMs. 

In  March  1998,  Nasdaq  proposed 
PMM  standards  that  received 
substantially  negative  comments,*  In 
light  of  those  comments,  Nasdaq  staff 
convened  an  advisory  subcommittee  to 
develop  new  PMM  standards 
("Subcommittee  ")  in  August  1998,  The 
Subcommittee  met  nine  times  and 
formulated  new  PMM  standards.  NASD/ 
Nasdaq  staff  requested  to  meet  with  the 
Commission  staff  and  the  Subcommittee 
to  receive  informal  feedback  on  the  new 
PMM  standards.  This  meeting  occurred 
on  December  9.  1998.  At  the  conclusion 
of  the  meeting.  Commission  staff  noted 
the  progress  made  by  the  Subcommittee 
and  requested  time  to  digest  and  more 
carefully  analyze  the  proposed  new 
PMM  standards. 

On  July  29,  1999,  members  of  the 
Nasdaq  staff  conducted  a  conference 
call  with  members  of  the  Commission 
staff  to  receive  feedback  on  the  PMM 
standards  that  Nasdaq  presented  at  the 
December  9,  1998  meeting  During  the 
meeting,  the  Commission  staff  requested 
that  Nasdaq  modify  several  of  the 
proposed  standards  and  analyze  the 
impact  of  those  modifications  on  the 
primar\'  market  maker  determination. 
On  September  27.  1999,  Nasdaq 
reported  that  the  NASD  Economic 
Research  staff  had  analyzed  data  based 
on  the  Commission's  recommended 
revisions  and  concluded  that  the 
Commission's  modified  standards 


criteria  each  month  to  he  eligible  for  an  exemption 
from  the  short  sale  rule:  (1)  The  market  maker  must 
be  at  the  best  bid  or  best  offer  as  shown  on  Nasdaq 
no  less  than  35  percent  of  the  time:  (2)  the  market 
maker  must  maintain  a  spread  not  greater  than  102 
percent  of  the  average  dealer  spread,  (3)  no  more 
than  50  percent  of  the  market  maker's  quotation 
updates  may  occur  without  being  accompanied  by 
a  trade  execution  of  at  least  one  unit  of  trading:  or 
(4)  the  market  maker  executes  iv,,  times  its 
"proportionate"  voluran  in  the  stock.  If  a  PMM  did 
not  satisfy  the  threshold  standards  after  a  particular 
review  period,  the  market  maker  lost  its  designation 
as  a  PMM  [i.e..  the  "P  "  next  to  its  market  maker 
identification  was  removed).  Market  makers  could 
re-qualif>'  for  designation  as  a  PMM  by  satisf>'ing 
the  threshold  standards  in  the  next  review  period, 

"  See  Securities  Exchange  Act  Release  No  34- 
38294  (February  17.  1997).  62  FR  8289  (February 
24.  1997). 

*  See  Securities  Exchange  Act  Release  39189 
(March  30.  1998).  63  FR  16841  (April  6.  1998). 
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produced  unfavorable  results.  Nasdaq 
requested  that  the  Commission 
comment  on  the  outcome  of  this  test  "as 
we  intend  to  communicate  your 
comments  to  the  Subcommittee  in  an 
effort  to  resume  the  process  of 
developing  new  standards.'"' 

Nasdaq  suspended  development  of 
PMM  standards  in  late- 1999  after  the 
Commission  signaled  to  the  securities 
industry  that  it  is  considering 
fundamental  changes  to  Rule  lOa-1, 
changes  that  could  impact  the  manner 
in  which  Nasdaq  and  the  other  markets 
regulate  short  sales.  In  October  1999,  the 
Commission  issued  a  Concept  Release 
on  Short  Sales  in  which  it  sought 
comment  on.  among  other  things, 
revising  the  definition  of  a  short  sale, 
extending  short  sale  regulation  to  non- 
exchange  listed  securities,  and 
eliminating  short  sale  regulation 
altogether.  Nasdaq  believed  that  it 
would  be  inappropriate  for  Nasdaq  to 
dramatically  alter  its  regulation  of  short 
sales  while  the  Commission  is 
considering  fundamentally  changing 
Rule  10a- 1.  At  the  request  of  the  staff 
of  the  Division  of  Market  Regulation, 
Nasdaq  has  resumed  development  of 
PMM  standards  and  has  been  working, 
with  the  Commission  staff  towards  that 
goal. 

3.  Proposal  To  Extend  the  Short  Sale 
Rule  and  Suspend  the  PMM  Standards 
Nasdaq  believes  that  it  is  in  the  best 
interest  of  investors  to  extend  the  short 
sale  regulation  pilot  program.  When  the 
Commission  approved  the  NASD's  short 
sale  rule  on  a  pilot  basis,  it  made 
specific  findings  that  the  Rule  was 
consistent  with  Sections  11  A.'" 
15A(b)(6).  1 '  15A(b)(9),  '^  and 
15A(b)(ll)"ofthe  Act.  Specifically, 
the  Commission  stated  that, 
"recognizing  the  potential  for  problems 
associated  with  short  selling,  the 
changing  expectations  of  Nasdaq  market 
participants  and  the  competitive 
disparity  between  the  exchange  markets 
and  the  OTC  market,  the  Commission 
believes  that  regulation  of  short  selling 
of  Nasdaq  National  Market  securities  is 
consistent  with  the  Act."'*  In  addition, 
the  Commission  stated  that  it  "believes 
that  the  NASD's  short  sale  bid-test, 
including  the  market  maker  exemptions. 
is  a  reasonable  approach  to  short  sale 


regulation  of  Nasdaq  National  Market 
securities  and  reflects  the  realities  of  its 
market  structure."'''  The  benefits  that 
the  Commission  recognized  when  it  first 
approved  Rule  3350  apply  with  equal 
force  today. 

Similarly,  the  concerns  that  caused 
the  Commission  to  waive  the  PMM 
standards  in  February  1997  continue  to 
exist  today.  Nasdaq  and  the  Commission 
agreed  to  waive  the  PMM  standards  for 
three  reasons  that  were  discovered  only 
after  the  Order  Handling  Rules  were 
implemented."^  Through  late-1999. 
Nasdaq  worked  diligently  to  address 
those  concerns  to  the  Commission's 
satisfaction,  including  convening  a 
special  subcommittee  on  PMM  issues, 
proposing  two  different  sets  of  PMM 
standards,  and  being  continuously 
available  and  responsive  to  Commission 
staff  to  discuss  this  issue.  Despite  these 
efforts,  the  Commission  and  Nasdaq 
were  unable  to  establish  satisfactory 
PMM  standards.  At  the  request  of 
Commission  staff.  Nasdaq  has  begun 
developing  PMM  standards  suitable  to 
today's  rapidly  changing  marketplace. 
Re-instating  the  PMM  standards  set 
forth  in  NASD  Rule  4612  would  be 
extremely  disruptive  to  the  market  and 
harmful  to  investors. 

4.  Proposal  To  Modify  Bid  Tick 
Indicator 

Nasdaq  would  like  to  modify  the 
method  it  uses  to  calculate  the  last  bid 
by  having  it  refer  to  the  "Nasdaq  Inside  ' 
which  is  comprised  of  quotations  from 
all  participants  in  Nasdaq  execution 
systems  (eg.  SuperMontage).  rather 
than  referring  to  the  National  Best  Bid 
and  Offer  ("NBBO").  As  explained  in 
more  detail  below,  this  change  is 
necessary  to  maintain  a  fair  and  orderly 
market  within  N.i-<l.i(j 

Historically,  the  NBBO  only  included 
Nasdaq  market  makers.  In  1996.  when 
the  Chicago  Stock  Exchange  began 
trading  Nasdaq-listed  issues,  the  NBBO 
and  thus  the  Nasdaq  bid-tick  indicator 
became  inclusive  of  other  exchanges 
even  though  those  exchanges  are  not 
subject  to  NASD  Rule  3350.  Due  to 
Chicago's  participation  in  Nasdaq 
systems  and  their  willingness  to  be 


"S«w  l.ener.  dated  .September  27,  1999  from  |ohn 
F  Malitzis.  Assistant  Ci^neral  Ck>unsel.  Nasdaq,  to 
Richard  Strasser.  Assistant  Director,  Division  of 
Market  Regulations,  SEC 

""ISU.S.C.  78k- 1 

"15U.S.C.  78o-J(b)(fi) 

"15US.C.  78o-3(b)(9) 

"15  use.  78o-3(bHIl) 

'*  See  Short  Sale  Rule  Approval  Order,  supra  note 
4. 


■"  Implementation  of  the  Order  Handling  Rules 
created  the  following  three  issues  (1)  Many  market 
makers  voluntarily  chose  to  display  customer  limit 
orders  in  their  quotes  although  the  Limit  Order 
Display  Rule  does  not  yet  require  it;  (21  SOES 
decrementation  fur  all  Nasdaq  stocks  significantly 
affected  market  makers'  ability  to  meet  several  of 
the  primary  market  maker  standards:  and  (31  with 
the  inability  to  meet  the  existing  cnteria  for  a  larger 
number  of  securities,  a  market  maker  may  be 
prevented  from  registering  as  a  primary  market 
maker  in  an  initial  public  offering  because  it  fails 
to  meet  the  80%  primary  market  maker  test 
contained  in  Rule  4612(g)(2l(B) 


linked  into  Nasdaq  execution  systems, 
the  NBBO  and  the  best  bid  and  offer  in 
Nasdaq  were  identical  and  there  was  no 
need  to  calculate  a  separate  best  bid  for 
Nasdaq. 

Recently,  several  markets  have  begun 
trading  Nasdaq  securities  pursuant  to 
unlisted  trading  privileges.  As  a  result, 
the  NBBO  is  regularly  different  from  the 
best  bid  that  is  accessible  to  Nasdaq 
market  participants  using  Nasdaq 
execution  systems.  It  is  possible  for  a 
market  without  a  short  sale  rule  to  affect 
the  direction  of  the  short  sale  arrow  and 
accordingly  have  an  impact  on  NASD 
members'  short  sale  rule  obligation  in 
Nasdaq.  This  is  inequitable  since  those 
markets  currently  impose  no  short 
selling  obligations  on  their  own 
members.  Nasdaq  has  a  compelling 
interest  in  resolving  this  issue  in  order 
to  maintain  a  fair  and  orderly  market 
within  Nasdaq. 

The  separation  of  Nasdaq's  market 
svstems  from  the  systems  it  operates  as 
the  exclusive  securities  information 
processor  for  Nasdaq  securities  has 
enabled  Nasdaq  to  calculate  an 
independent  Nasdaq  Inside  Price 
("Nasdaq  Inside")  and  a  last  bid  change 
based  upon  that  Nasdaq  Inside.  The 
Nasdaq  Inside  is  comprist'd  <  f  the  best 
bid  and  offer  quote  from  am   ni.   ill 
p.irtu  iji. lilts  in  the  N'asdaij  N.itnnal 
M.irkft  f\\>'(  iituin  .Svstpni  (i  Diiimunly 
kiiiiwn   IS     Su[n'rM(iiitag»'") — including 
all  Nasdaq  in.irkt't  [larticipants  as  well 
as  UTP  exchanges  ttiat  choose  to 
participate  in  SuperMontage. 

Given.ihis  new  capability  and  the 
presence  of  markets  witli  no  short  sale 
rules.  Nasdaq  proposes  to  modify  the 
short  sale  rule  tn  refer  to  the  Nasdaq 
Inside  rather  than  the  NBBO   It  is 
damaging  to  the  Nasdaq  market  and  its 
participants  to  restrict  the  short  sales  of 
Nasdaq  firms  based  upon  the  c^notations 
of  markets  with  no  short  sale  rule 
Additionally,  this  approach  is  similar  to 
the  approach  that  the  SEC  has  adopted 
under  the  short  sale  rule  that  applies  to 
the  listed  markets  where  a  primary 
exchange  (e.g..  NYSE)  is  permitted  to 
look  only  to  transactions  occurring  on 
the  primary  exchange  in  determining  its 
members'  short  sale  rule  obligations. 

Nasdaq  rurrentlv  has  the  ability  to 
calculate  ani  i(  ply  the  Nasdaq-based 
bid  tick  iiidu  ator  to  SuperMontage,  and 
it  will  implfriifnt  the  proposed  rule 
chang>'  muniMii.itrU  \\\\h  n-spect  to 
Siip'TM^. !!!,.!.;'■   Witti  r.-s|u-i  I  t(,  trades 
e\<-i  ii'i-'i  .uitsiitr  N.iMi.iq  I'M'i  utmn 
systems  and  reported  ti   Nisdaq.  Nasdaq 
anticipates  that  it  will  have  the  ability 
to  display  the  Nasiiacj  based  bid  tick 
indicator  to  market  participants  on 


Federal  Register '  Vol.  67,  No    247    Tuesday.  Decembfr  24,  2002 'Nntires 


■853' 


January'  13.  2003.'^  Nasdaq  participants 
will  then  have  up  to  90  calendar  days 
to  transition  from  the  NBBO-based  bid 
tick  to  the  Nasdaq-based  bid  tick  for 
trades  executed  outside  Nasdaq 
execution  systems  and  reported  to 
Nasdaq.  In  the  event  that  Nasdaq  is 
unable  to  display  the  Nasdaq-based  bid 
tick  indicator  at  that  time.  Nasdaq  will 
inform  the  Commission  and  delay 
implementation  of  this  transition 
period.  In  addition,  Nasdaq  is  working 
with  the  N.^SD  to  ensure  a  continued 
high  leyel  of  short  sale  compliance 
during  that  transition  period. 

B.  Self-Regulatory-  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulaton-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Conunents  were  neither  solicited  nor 
received. 

111.  Solicitation  of  Comments 

Interested  persons  are  invited  to 

submit  written  data,  views  and 
arguments  (oncerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  acxordance  with  the 
provisions  of  5  US  C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  14,  2003. 


■'At  that  time.  Nasdaq  anticipates  that  the 
quotations  of  exchanges  that  lack  a  hard- wired 
linkage  to  Nasdaq  will  be  removed  from  the  Nasdaq 
Quotation  Data  Service  ("NQDS")  data  feed.  Nasdaq 
is  currently  analyzing  alternative  methods  for 
calculating  the  I^asdaq-based  bid  tick  indicator  in 
the  event  the  removal  from  NQDS  of  quotations  of 
exchanges  that  lack  hard-wired  linkages  is  delayed. 


IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Amendment 

.\iXet  careful  consideration,  the 
Commission  finds,  for  the  reasons  set 
forth  below,  that  the  extension  of  the 
Short  Sale  Rule  Pilot  until  lune  15. 
2003,  the  suspension  of  the  existing 
PMM  standards  until  lune  15.  2003  and 
the  modification  of  the  method  used  to 
calculate  the  hid  tick  indicator  used  by 
members  to  determine  the  permissibility 
of  a  short  sale  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  In 
particular,  the  proposal  is  consistent 
with  Section  15A(b)(6]'«  of  the  Act, 
which  requires  that  the  NASD's  rules  be 
riesigned.  among  other  things,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and  to 
promote  just  and  equitable  principles  of 
trade 

The  f^ommissinn  finds  that  the 
continuation  of  the  Short  Sale  Rule 
Pilot,  the  continued  suspension  of  the 
PMM  standards,  and  the  modification  of 
the  method  u.sed  to  calculate  the  bid 
tick  indicator  will  maintain  the  status 
quo  while  the  Commission  is 
considering  amending  Rule  lOa-1  under 
the  ,^ct  This  extension  of  the  pilot, 
continued  susp>ension  of  the  PMM 
standards,  and  modification  of  the  bid 
tick  test  is  subject  to  modification  or 
revocation  should  the  Commission 
amend  Rule  lOa-1  under  the  Act  in  a 
manner  as  to  deem  the  extension, 
suspension,  or  modification 
unnecessar\  or  m  conflict  with  any 
adopted  amendments  ''^ 

Tne  (Commission  finds  good  cause  for 
approving  the  extension  of  the  Short 
Sale  Rule  Pilot,  the  suspension  of 
existing  PMM  standards,  and  the 
modificatum  of  the  method  used  to 
calculate  the  bid  tick  indicator  prior  to 
the  30th  day  after  the  date  of 
publication  of  notice  of  the  filing  in  the 
Federal  Register  It  could  disrupt  the 
Nasdaq  market  and  confuse  market 
participants  to  reintroduce  the  previous 
PMM  standards  while  new  PMM 
standards  are  being  developed  and 
while  the  Commission  considers 
amending  Rule  lOa-1  under  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,-"  that 
.Amendment  No.  13  to  the  proposed  rule 
change.  SR-NASD-98-26,  which 
extends  the  NASD  Short  Sale  Rule  Pilot 
through  lune  15,  2003,  suspends  the 


PMM  standards  through  June  15.  2003, 
and  modifies  the  method  used  to 
calculate  the  bid  tick  indicator  is 
approved  on  an  accelerated  basis.** 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary 
[PR  Doc.  02-32315  Filed  12-23-02;  8;45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-47003   Fiie  No  SR-NASD- 
2002-59] 

Self-Regulatory  Organizations  Order 
Approving  a  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers.  Inc.  Relating  to  a  New  Trade 
Report  Modifier  To  Be  Attached  to 
Trades  Whose  Prices  Exceed  Certain 
Parameters 

December  16,  2002. 

I   Introduction 

On  April  29.  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary,  the 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").*  and 
Rule  19b— 4  thereunder,^  a  proposed  rule 
change  to  create  a  new  trade  report 
modifier  to  be  attached  to  trades  whose 
prices  exceed  certain  parameters.  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 
June  14,  2002.'  The  Lunimisbion 
received  two  comment  letters  regarding 
the  proposal.*  Nasdaq  responded  to  the 
commenters  on  November  30,  2002."' 


"15U.S.C.  78o-3(b)(6). 

"•Atjsent  an  exemption,  Rule  lOa-l  under  the 
Act  would  apply  to  tviasdaq  on  Commission 
approval  of  its  exchange  registration. 

^oiSU.S.C.  78s(b)(2). 


•"  In  approving  Amendment  No.  13.  the 
Commission  has  considered  its  impact  on 
efficiency,  competition,  and  capital  formation.  15 
L'.S.C.  78c(fl. 

"17  CFR  200.30-3(a)(12). 

'15U.S.C.  78s(b)(l). 

n7CFR240.19b-4 

^  See  Securities  Exchange  Act  Release  No.  46056 
(June  10.  2002).  67  FR  40975 

*  See  letter  from  Michael  T.  Dorsey.  Senior  "Vice 
President.  Director  of  Legislative  and  Regulatory 
Affairs,  Knight  Trading  Group,  to  Commission, 
dated  July  19.  2002  ("Knight  Letter")  and  letter 
from  Cindy  D.  Foster.  Vice  President.  Compliance, 
SunCard  Trading  Systems,  to  Jonathan  G.  Kalz. 
Secretary.  Commission,  dated  July  5.  2002 
("SunGard  Letter"). 

'  See  letter  from  Edward  S  Knight,  Executive 
Vice  President.  General  Counsel,  Nasdaq,  to 
lonathan  G.  Katz.  Secretary.  Commission,  dated 
Novemtier  20,  2002  (responding  to  the  comment 
letters  received  regarding  the  proposed  rule  change) 
("Nasdaq  Response  letter"). 
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This  order  approves  the  proposed  rule 
change. 

I)    Kdi  kt;rtiun(l 

Trades  roported  to  Nasdaq  using  the 
Automated  Confirmation  Transaction 
("ACT")  Service  are  subject  to 
procedures  that  identify  trades  executed 
at  prices  away  from  the  current  market. 
This  process  helps  to  ensure  a  fair  and 
orderly  market  by  preventing  such 
trades  from  being  disseminated  to  the 
pubHc  as  last  sale  reports  and/or  by 
detecting  trades  that  are  reported  at 
erroneous  prices. 

The  process  differs  slightly  depending 
on  whether  a  trade  is  executed  using  a 
Nasdaq  system,  which  then 
automatically  reports  the  trade  to  ACT 
(e.g.,  SelectNet),  or  the  trade  is 
submitted  to  ACT  directly  by  a  member. 
ACT  rejects  a  trade  that  is  submitted 
directly  by  a  member  if  the  price 
reported  is  outside  established 
parameters.  The  member  has  an 
opportunity  to  resubmit  the  trade, 
which  then  will  be  subject  to  a  different 
set  of  parameters.  If  the  price  is  rejected 
after  this  second  process,  the  member 
must  call  Nasdaq's  MarketWatch 
Department  to  explain  why  the 
execution  price  was  so  far  away  from 
the  current  market.  If  the  MarketWatch 
staff  determines,  on  the  basis  of  its 
conversation  with  the  member,  that 
there  is  an  adequate  rationale  for  such 
price,  the  staff  would  submit  the  trade 
to  ACT/*  In  such  circumstances,  the 
trade  is  normally  being  reported  more 
than  90  seconds  after  the  trade  was 
executed,  and  so  the  MarketWatch  staff 
would  report  the  trade  with  the  .SLD 
modifier  attached,  which  indicates  a 
late  trade  report.^  Trades  reported  with 
a  .SLD  modifier  are  not  included  in  the 
last  sale  calculation,  but  are  included  in 
the  calculation  of  the  high  and  low  price 
for  the  security. 

Trades  executed  using  Nasdaq 
systems,  however,  are  subject  to  a 
different  process  due  to  the  manner  in 
which  such  trades  are  transmitted  to 
ACT.  The  information  passed  to  ACT 
from  a  Nasdaq  system  does  not  include 
the  exact  location,  or  terminal,  within  a 
member  from  which  an  order/execution 
emanates.  Therefore,  such  trades  are  not 


"  If  Ihe  MarketWatch  staff  believes  the  price 
would  be  misleading  lo  the  market.  Ihe  trade  report 
would  be  submitted  for  clearing  purposes  only. 
Nasdaq  believes  that  the  number  of  instances  in 
which  the  staff  submits  the  report  only  for  clearing 
purposes  is  very  limited  The  staff  estimates  that 
this  occurs  less  than  10  times  a  year  In  addition. 
Ihe  staff  can  refer  the  transaction  lo  NASD 
Regulation  for  further  investigation. 

'NASD  rules  require  that  trades  be  marked  late, 
using  the  .SLD  modiHer.  if  they  are  reported  more 
than  90  seconds  after  execution.  See  e.g.,  NASD 
Rule  4632. 


subject  to  the  second  validation  process 
which  allows  members  to  resubmit  a 
trade  report  after  it  is  rejected  initially, 
since  the  exact  location  within  a 
member  to  which  a  rejt"  t  nnssage  can 
be  sent  is  unknown.  T(j  i.mupt'nsate  for 
this  difference  and  to  prevent  such 
trades  from  being  included  in  the  last 
sale  calculation,  Nasdaq  automatically 
attaches  the  .SLD  modifier  to  any  trades 
executed  using  a  Nasdaq  sv^tpm  whose 
prices  exceed  the  initial  pdr.inutfrs. 
Nasdaq  also  includes  an   ih'  ;  ,!i  "iifiH-r 
with  these  trade  report^  t  ■  imiii  ii"  that 
the  .SLD  modifier  has  been  attached  by 
a  Nasdaq  system.  This  other  modifier 
ensures  that  members  would  not  be 
cited  for  late  trade  reporting  on  the  basis 
of  these  trades. 

Nasdaq  believes  that  the  process 
described  above  has  worked  well  in 
promoting  a  fair  and  orderly  market 
because  it  has  prevented  certain 
anomalous  prices  from  being  included 
in  the  last  sale  calculation,  which  is 
used  for  many  purposes  including  as  a 
measure  of  the  current  market  for  a 
security;  a  determinant  of  the  execution 
price  of  certain  types  of  orders  (e.g.. 
market  on  close  orders),  and  in 
determining  index  values.  Nasdaq 
believes  this  process  has  helped  provide 
more  accurate  information  about  the 
prices  at  which  individual  securities  are 
trading,  and  for  that  matter,  the  market, 
or  a  segment  of  the  market,  if  such 
securities  are  components  of  indices 
designed  to  measure  the  entire  market 
or  a  particular  segment. 

MI    Dt'si  ription  uf  th*-  Pnifxistti  Kulf 
Change 

Under  the  proposed  rule  change. 
Nasdaq  has  identified  a  means  of  further 
improving  the  current  process. 
Presently,  the  SLD  modifier  prevents  a 
trade  report  from  being  included  in  the 
last  sale  calculation,  but  it  does  not 
prevent  such  a  report  from  being 
included  in  the  calculation  of  the  high 
and  low  price  of  a  security.  As  such,  a 
trade  that  has  been  excluded  from  the 
last  sale  calculation  because  its  price 
exceeds  the  parameters,  nevertheless, 
may  set  the  high  or  low  price  for  a 
security.  Nasdaq  believes  that  these 
trades  should  not  establish  the  high  or 
low  price  for  a  security  because  the  high 
and  low  prices  are  also  used  as  a 
measure  of  a  security's  performance,  or 
could  trigger  certain  actions. 

Therefore,  Nasdaq  proposed  to  create 
a  new  modifier  that  would  exclude  such 
trades  from  the  high/low  calculations, 
as  well  as  the  last  sale  calculation."  This 


new  lUMilitii-r  itntatively  would  be 
known  as  the  Out  of  Range,"  or  .OR  , 
modifier  and  would  ho  used  instead  of 
the  SLD  modifier  in  the  circumstances 
described  above.  Under  the  proposed 
rule  change,  members  would  not  have 
the  ability  to  append  this  modifier  to 
trade  reports.  Nasdaq  proposed  that 
only  Nasdaq  staff  and  Nasdaq  systems 
would  append  this  modifier,  and  only 
for  transactions  in  Nasdaq  National 
Market  System.  SmallCap  Market,  and 
OTC  Bulletin  Board  securities.  For 
example,  if  a  trade  executed  using 
SelectNet  exceeds  the  price  parameters. 
ACT  automatically  would  append  the 
.OR  modifier  to  the  trade  report  instead 
of  the  SLD  modifier.  Similarlv.  the 
Nasdaq  MarketWatch  staff  would 
append  the  OR  modifier  to  reports  they 
submit.  Nasdaq  believes  that  the 
number  of  trade  reports  that  contain  the 

SLD  modifier  either  attached  by  ACT  or 
the  Nasdaq  MarketW  it;  h  staff  because 
the  price  is  outMii'   !!.i'  parameters  is 
very  small."*  Nasdaq  believes  that  the 
current  proposal  to  create  a  new 
modifier  would  not  affect  this  number 
since  all  that  is  being  changed  is  the 
modifier  that  is  being  attached,  and 
Nasdaq  is  not  proposing  to  modify  the 
price  parameters. 

Nasdaq  recognized  that,  in  certain 
circumstances,  members  may  believe 
that  they  have  executed  a  trade  at  a 
price  that  provides  valuabl"  infMnnatKni 
to  the  market,  even  though  the  prn  »■  i^ 
outside  the  parameters  To  ensure  that 
such  trades  are  not  inappropriately 
withheld  from  the  last  sale  and  high/ 
low  calculations,  members  would  be 
able  to  contact  the  Nasdaq  MarketWatch 
staff  to  request  that  the  .OR  modifier  be 
removed  from  the  trade  report  The 
member  must  explain  the  facts  and 
circumstances  surrounding  the  trade 
and  why  the  price  was  reasonable,  as 
measured  against  the  market  at  the  time 
of  execution.  If  the  MarketWatch  staff 
agrees  with  the  explanation,  it  can 
remove  the  OR  modifier  from  the  trade 
report 

The  process  for  developing  and 
implementing  the  modifier,  which  will 
include  testing  with  market  data 
vendors,  will  take  several  months. 
Nasdaq  would  continue  to  utilize  the 

SLD  modifier  in  the  manner  described 
until  the  new  modifier  can  be 
implemented. 


"  Nasdaq  recognizes  that  trades  whose  prices 
exceed  the  price  parameters  nevertheless  may  be 
valid  transactions  that  the  parties  want  to  settle.  As 


such,  these  trades  are  transmitted  lo  The  Depository 
Trust  and  Clearing  Corporation  for  clearing  and 
settlement. 

"  Nasdaq  estimates  that,  on  a  daily  average,  less 
than  .002%  of  trades  executed  on  Nasdaq  are 
reported  with  the  .SLD  modifier  due  to  the  trade 
being  executed  at  a  price  that  exceeds  the  price 
parameters. 
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IV.  Summary  of  Comments  and 
Nasdaq's  Response 

As  noted  above,  the  Commission 
received  two  comment  letters  regarding 
the  proposal  '"  Nasdaq  filed  a  response 
letter  to  address  concerns  raised  by  the 
commenters." 

One  commenter  commended  Nasdaq 
for  its  prf)posal  as  promoting  a  fair  and 
orderlv  market  for  Nasdaq  stocks 
through  improved  transparency.'-  This 
commenter  supported  the  new  modifier 
as  a  better  indication  of  the  trading 
activitv  then  occurring  in  the 
marketplace.  This  commenter  also 
suggested  that  Nasdaq  create  additional 
modifiers  to  address  other  unique 
execution  scenarios,  such  as    market  on 
close"  orders.  Nasdaq  has  indicated  that 
it  is  presently  examining  several 
additional  modifiers  to  address  some  of 
this  commenter's  concerns.' ' 

The  other  commenter  supported 
Nasdaq's  proposal,  but  believed  that  the 
proposal  should  not  be  approved  absent 
providing  the  same  relief  to  members 
effecting  transactions  and  transaction 
reports  outside  Nasdaq  systems  who 
experience  similar  problems  with 
rejected  trades.'''  This  commenter 
believed  that  the  process  of  having  a 
member  telephone  Nasdaq 
MarketWatch,  after  ACT  has  rejected  a 
trade  for  the  second  time,  in  order  to 
enter  the  transaction  and  then  append 
the  SLD,  delays  a  trader's  operations 
and  could  harm  the  execution  of 
[jending  customer  orders,  especially  in 
today's  highlv  automated  marketplace. 

This  commenter  offered  two  methods 
tliat  it  believed  would  result  in  better 
use  of  member,  market,  and  regulatory 
iesourc;es  and  further  prevent  any 
degrading  of  the  execution  of  customer 
orders.  First,  the  commenter  suggested 
that  Nasdaq  adopt  a  new  modifier  that 
would  be  appended  to  transaction 
reports  that  followed  the  second 
rejection  of  ACT.  Under  this  method. 
Nasdaq  and  NASD  surveillance  could 
then  monitor  the  proper  use  of  such 
modifier  and,  on  a  post-report  review 
process  during  the  day.  contact 
members  about  those  transactions  that 
appear  problematic.  Alternatively,  this 
commenter  suggested  that  Nasdaq 
systems  be  programmed  to 
automatically  append  a  SLD  modifier 
and  a  .OR  as  it  would  with  transactions 
executed  and  reported  by  Nasdaq 
systems.  Transaction  reports  which 
evidence  a  delay  between  the  execution 


'".See  Knight  letter  and  SunGard  Letter,  supra 
note  4. 

' '  See  Nasdaq  Response  Letter,  supra  note  5. 
'^  See  Knight  Letter,  supra  note  4. 
'■^  See  Nasdaq  Response  letter,  supra  note  5. 
'*  See  SunGard  Letter,  supra  note  4. 


and  transaction  report  or  a  delay  of  the 
re-submission  could  still  be  rejected, 
and  Nasdaq  could  then  review  these 
transactions  on  post-review  basis. 

In  response.  Nasdaq  stated  that  its 
proposal  complies  with  Section      , 
15A(b){6)  of  the  .^ct  '"  to  protect 
investors  and  the  public  interest 
because  it  would  result  in  the  public 
dissemination  of  information  tjiat 
reflects  more  accurately  the  current 
trading  m  a  particular  security. "■ 
Furthermore,  to  the  extent  a  security  is 
a  component  of  an  index,  the  index 
would  reflect  more  accurately  the  value 
of  the  market,  or  segment  of  market  the 
index  is  designed  to  measure.  Nasdaq 
also  stated  that  this  commenter  offered 
no  statutory  analysis  that  would 
contradict  Nasdaq's  compliance  with 
the  Act  and  support  the  commenter's 
request  to  delay  approval  of  the 
proposed  rule  change. 

Furthermore,  with  respect  to  the 
commenter's  suggestions,  Nasdaq  does 
not  believe  that  it  would  be  feasible  to 
permit  members  to  use  the  OR 
modifier.  I'nder  the  proposal,  trades 
reported  with  a  OR  modifier  would  not 
be  included  in  the  calculation  of  last 
sale,  high  price  and  low  price  of  the 
security.  Nasdaq  notes  that  these 
calculations  proyide  investors  and 
market  participants  with  important 
information  about  the  prices  at  which  a 
security  is  trading,  and  generally 
promote  transparency  and  accurate 
price  discovery.  Therefore.  Nasdaq 
believes  that  this  ability  to  append  the 
.OR  modifier  and  thus  prevent  it  from 
being  included  in  these  calculations 
must  be  strictly  controlled.  If  members 
were  permitted  to  append  the  OR 
modifier,  Nasdaq  notes  that  the 
potential  for  mistake  or  purposely 
misusing  the  OR  modifier  to  withhold 
certain  trade  prices  would  have  to  be 
considered.  Moreover,  there  is  presently 
no  automated,  real-time  means  to 
surveil  members  for  the  proper  use  of 
the  OR  modifier.  Nasdaq  believes  this 
surveillance  would  be  necessary  to 
ensure  that  mistakenly  marked  trades 
are  identified  and  then  publicly 
disseminated  at,  or  near,  the  time  of  the 
trade,  which  is  when  the  information  is 
useful  This  risk  of  error,  misuse,  and 
surveillance  complications  also  would 
limit  the  usefulness  of  any  other 
modifier  Nasdaq  would  create  for  use  by 
members  that  would  operate  in  the  same 
manner  as  the  .OR  modifier. 

Finally,  Nasdaq  states  that  it 
recognizes  the  challenges  faced  by 
members  reporting  trades  in  a  fast- 
moving  market  and  would  continue  to 


examine  how  it  can  address  some  of  the 
concerns  raised  by  this  commenter. 
However,  Nasdaq  believes  that  the 
proposed  solution  should  not  create 
additional  surveillance  burdens  for 
members  and  Nasdaq  that  outweigh  the 
benefits  o{  the  proposal,  or  worse,  that 
the  benefits  are  exceeded  by  the 
potential  for  new  areas  of  abuse.  Nasdaq 
believes  that  developing  a  solution  that 
strikes  a  balance  among  these  factors  is 
a  lengthy  process,  and  that  delaying 
approval  of  its  current  proposal  until  a 
broader  solution  can  be  implemented 
would  unnecessarily  delay  the  benefits 
the  .OR  modifier  currently  can  provide 
to  investors  and  market  participants. 

V.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association.'^  In  particular, 
the  Commission  finds  that  the  proposal 
is  consistent  with  Section  15A(b)(6)  of 
the  Act,'"  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to.  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 

Specifically,  the  Commission  finds 
that  Nasdaq's  proposal  appears  to  be  a 
reasonable  effort  to  improve  the 
information  disseminated  to  investors. 
The  Commission  believes  that  the 
proposed  modifier  may  be  a  practical 
method  in  identifying  with  specificity 
trades  that  fail  price  validation  and  may 
prevent  these  trades  from  impacting  the 
last  sale  calculation  and  the  high  and 
low  price  for  the  security.  The 
Commission  also  believes  that  the 
corresponding  result  of  the  proposal 
may  be  trades,  or  other  actions, 
executed  at  prices  more  reflective  of  the 
current  market  when  the  price  of  an 
execution,  or  other  action,  is  based  on 
the  last  sale,  the  high  price  or  low  price 
of  a  security,  or  the  value  of  an  index. 
Furthermore,  the  Commission  believes 
that  the  proposal  and  Nasdaq's 
Response  Letter  appears  to  reasonably 
address  the  concerns  raised  by  the 
commenters.  Nasdaq  has  noted  that  it 


>M5  use.  78o-3(b)(6). 

'»  See  Nasdaq  Response  letter,  supra  notes. 


"In  approving  this  proposal.  Ihe  C^ommission  has 
considered  the  proposed  rule's  impact  on 
efficiencv.  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

■•15U,S.C.78o-3(b)(6). 
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would  continue  examining  several 
additional  modiflers  and  solutions  to 
address  other  unique  scenarios,  such  as 
"market  on  close"  orders,  and  issues 
raised  by  the  commenters.'^ 

VI.  Con<  lusKin 

For  the  lurt^going  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  rules  and 
regulations  thereunder. 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^"  that  the 
proposed  rule  change  (SR-NASD-2002- 
59)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc.  02-32316  Filed  12-23-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

^Release  No.  J4- 47009,  File  No.  SR   NASD 
2002-175] 

Self-Regulatory  Organizations   Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No   1 
Thereto  by  the  National  Association  of 
Securities  Dealers.  Inc   Relating  to  the 
Listing  and  Trading  of  Market 
Recovery  Notes  Linked  to  the  Nasdaq- 
100  Index 

December  16.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  December 

10.  2002.  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary. 
The  Nasdaq  Stock  Market.  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I.  and 

11.  below,  which  Items  have  been 
prepared  by  Nasdaq.  On  December  13, 
2002.  the  NASD  filed  Amendment  No. 
1  to  the  proposed  rule  change.^  The 


<*See  Nasdaq  Response  Letter,  supra  notes. 

"ISU.S.C.  78s(bH2). 

2M7CFR20O.3O-3(aHI2). 

'15U.S.C.  78s(b)(I) 

*17CFR240  19b-4. 

>  See  letter  John  D.  Nachmann.  Senior  Attorney, 
Nasdaq  to  ICathlt>en  A.  England.  Assistant  Director. 
Division  of  Market  Regulation  ("Division"). 
Commission,  dated  December  12,  2002 
("Amendment  No   1").  Amendment  No.  1  provides 
for  certain  technical  changes  and  clarification  to  the 
original  proposal. 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons  and  is  approving  the  proposal, 
as  amended,  on  an  accelerated  basis. 

1    S»'lt-Kf\;iilati)r\  Orijani/ation's 
si.itt'int'iit  1)1  the  Icrnis  of  thf  Substance 
lit  \hv  I'rnpoM'd  Kult'  (hrfnue 

Nasdaq  proposes  to  list  and  trade 
Market  Recovery  Notes  Linked  to  the 
Nasdaq-100  Index  (the  "Notes")  issued 
by  Merrill  Lynch  &  Co..  Inc.  ("Merrill 
Lynch"). 

U  Sflf-Rpqulafors  Organization's 

St.itciiifnl  lit  the  I'ltrpos*'  of.  and 
S|,ituli)r\  K.isis  tor    thf  f'ropos»'d  Rule 
l.haiigi.' 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis,  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Under  NASD  Rule  4420(f),  the  Nasdaq 
may  approve  for  listing  and  trading 
innovative  securities  which  cannot  be 
readily  categorized  under  traditional 
listing  guidelines.''  Nasdaq  proposes  to 
list  for  trading  the  Notes,  as  described 
below,  under  NASD  Rule  4420(f). 

Description  of  the  Notes 

The  Notes  are  a  series  of  senior  non- 
convertible  debt  securities  that  will  be 
issued  by  Merrill  Lynch  and  will  not  be 
secured  by  collateral.  The  Notes  will 
have  a  term  of  not  less  than  two  and  not 
more  than  four  years.  The  Notes  will  be 
issued  in  denominations  of  whole  units 
("Unit"),  with  each  Unit  representing  a 
single  Note.  The  original  public  offering 
price  will  be  $10  per  Unit.  The  Notes 
will  not  pay  interest  and  are  not  subject 
to  redemption  by  Merrill  Lynch  or  at  the 
option  of  any  beneficial  owner  before 
maturity  in  2005. ^ 


*  See  Securities  Exchange  Act  Release  No.  32988 
(September  29.  1993).  58  FR  52124  (October  6. 
1993)  (order  approving  File  No.  SR-NASD-93-15). 
("1993  Order"). 

'The  actual  maturity  date  will  be  determined  on 
the  day  the  Notes  are  priced  for  initial  sale  to  the 
public. 


At  matiunty,  if  the  value  of  the 
Nasdaq-100  Index''  has  increased,  a 
beneficial  owner  will  be  entitled  to 
receive  a  payment  on  the  Notes  based 
on  triple  the  amount  of  that  percentage 
increase,  not  to  exceed  a  maximum 
payment  per  Unit  (the  "Capped  Value") 
that  is  expected  to  be  between  $11  and 
$16.^  Thus,  the  Notes  provide  investors 
the  opportunity  to  obtain  leveraged 
returns  based  on  the  Nasdaq-100  Index. 


"The  Nasdaq-100  Index  is  n  modified 
capitalization-weighted  index  of  100  of  the  largest 
non-rinancial  companies  listed  on  The  Nasdaq 
National  Market  tier  of  Nasdaq.  The  Index 
constitutes  a  broadly  diversified  segment  of  the 
largest  securities  listed  on  The  Nasdaq  Stock  Market 
and  includes  companies  across  a  variety  of  major 
industry  groups.  The  securities  in  the  Index  mu.st. 
among  other  things,  have  an  average  daily  trading 
volume  on  Nasdaq  of  at  least  National  Market.  In 
order  to  initially  be  included  in  the  Nasdaq 
National  Market,  an  issuer  must  meet  a  number  of 
financial  criteria,  including  a  minimum  of:  (1)  1.1 
million  publicly  held  shares:  (2)  S8  million  in 
market  value  of  publicly  held  shares:  (3) 
shareholder's  equity  of  15  million,  or  market  value 
of  lisleld  securities  of  S75  million  or  total  assets  and 
total  revenue  of  $75  million:  and  (4)  a  bid  price  of 
$1 .  An  issuer  may  be  required  to  meet  higher  listing 
standards  depending  on  the  Entry  or  maintenance 
.Standard  under  which  it  qualifies  for  inclusion  in 
The  Nasdaq  National  Market.  See  Amendment  No. 
1,  supra  note  3. 

No  one  particular  stock  or  group  of  stocks 
dominates  the  Nasdaq-100  Index.  Id.  As  of 
December  9.  2002,  the  largest  component  security 
presented  13.13%  of  the  Index  and  the  five  largest 
component  securities  represented  31.9%  of  the 
Index.  Iri  In  order  to  limit  domination  of  the  Index 
by  a  few  large  stock  stocks,  the  Index  is  calculated 
under  a  "modified  capitalization-weighted" 
methodology,  which  is  a  hybrid  between  equal 
weighting  and  conventional  capitalization 
weighting.  Under  the  methodology  employed,  on  a 
quarterly  basis  coinciding  with  Nasdaq's  quarterly 
scheduled  weight  adjustment  procedures,  the  Index 
Securities  are  categorized  as  either  "Large  Stocks" 
or  "Small  Stocks"  depending  on  whether  their 
current  percentage  weights  (after  taking  into 
acocuni  such  scheduled  weight  adjustments  due  to 
stock  repurchases,  secondary  offerings,  or  other 
corporate  adions)  are  greater  than,  or  less  than  or 
equal  to.  the  average  percentage  weight  in  the  Index 
[i.e..  as  a  100-stock  index,  the  average  percentage 
weight  in  the  Index  is  1.0%).  Such  quarteriy 
examination  will  result  in  an  Index  rebalancing  if 
either  one  or  both  of  the  following  two  weight 
distribution  requirements  are  not  met:  (1)  The 
current  weight  of  the  single  largest  market 
capitalization  Index  component  security  must  be 
less  than  or  equal  to  24.0%.  and  (2)  the  "collective 
weight  "  of  those  Index  component  securities  whose 
individual  current  weights  are  in  excess  of  4.5%, 
when  added  together,  must  be  less  than  or  equal  to 
48.0%.  Index  securities  are  ranked  by  market  value 
and  are  evaluated  annually  to  determine  which 
securities  will  be  included  in  th  e  Index.  Moreover. 
If  at  any  time  during  the  yeaer  an  Index  security  is 
no  longer  trading  on  the  Nasdaq  Stock  Market,  or 
is  otherwise  determined  by  Nasdaq  to  become 
ineligible  for  continued  Inclusion  in  the  Index,  the 
security  will  be  replaced  with  the  largest  market 
capitalization  security  not  currently  in  the  Index 
that  meets  the  Index  eligibility  cnteria.  For  a 
detailed  description  of  the  Nasdaq-100  Index,  see 
the  prospectus  supplement  that  will  be  filed  by 
Merrill  Lynch  with  the  Cx)mmission  prior  to  the 
issuance  of  the  Notes. 

'The  actual  Capped  Value  will  be  determined  at 
the  time  of  issuance  of  the  Notes. 
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Unlike  ordinary  debt  securities,  the 
Notes  dii  not  guarantee  anv  return  of 
principal  at  maturity   Therefore,  if  the 
value  of  the  Nasdaq-100  Index  has 
declined  at  maturity,  a  beneficial  owner 
will  receive  less,  and  possibly 
significantly  less,  than  the  original 
publu  offering  price  of  SIO  per  Unit. 

The  payment  that  a  beneficial  owner 
will  be  entitled  to  receive  (the 
"Redemption  Amount)  depends 


entirely  on  the  relation  of  the  average  of 
the  values  of  the  Nasdaq-100  Index  at 
the  close  of  the  market  on  five  business 
days  shortlv  before  the  matuntx'  of  the 
Notes  Ithe  "Ending  \'alue")  and  the 
closing  value  of  the  .\asdaq-100  Index 
on  the  dale  tht^  N'ott-v  ar<   prn  >-,]  f  >t 


the 


iitiiU  'tni 


"^tdrting 


initial  salf  K 
\'alue"i 

If  the  Ending  \'alue  is  less  than  or 
equal  to  the  Starting  \'alue,  the 


Redemption  Amount  per  Unit  will 
equal: 

jjQ    fEndmgValu^^ 
l^StartingValue^ 

If  the  Ending  Value  is  greater  than  the 
Starting  Value,  the  Redemption  Amount 
per  Unit  will  equal: 


$10+  $30x 


Ending  Value  -  Starting  Value  |  j 
StartingValue  jj 


]iir<\  hied,  however,  the  Redemption 
Amount  cannot  exceed  the  Capped 
Value. 

The  Notes  are  cash-settled  in  U.S. 
dollars  and  do  not  give  the  holder  any 
right  to  receive  a  portfolio  security, 
dividend  payments  or  any  other 
ownership  right  or  interest  in  the 
portfolio  or  index  of  securities 
comprising  the  Nasdaq-100  Index.  The 
Notes  are  designed  for  investors  who 
want  to  participate  or  gain  exposure  to 
the  Nasdaq-100  Index,  subject  to  a  cap, 
and  who  are  willing  to  forego  market 
interest  payments  on  the  Notes  during 
such  term.  The  Commission  has 
previously  approved  the  listing  of 
options  on,  and  securities  the 
performance  of  which  have  been  linked 
to  or  based  on,  the  Nasdaq-100  Index  *" 

As  of  November  30.  2002.  the 
adjusted  market  capitalization  of  the 
se(  urities  inc  luded  in  the  Nasdaq-100 
index  ranged  from  a  high  of  S2()0  6 
billion  to  a  low  of  Si  2  billion.  The 
average  daily  trading  volume  for  these 
same  securities  for  the  last  eleven 
months,  as  of  the  same  date,  ranged 
from  a  high  of  79  9  million  shares  to  a 
low  of  6.34,118  shares." 

The  Nasdaq-100  Index  is  determined, 
composed,  and  calc:ulated  by  Nasdaq 
The  value  of  the  Nasdaq-100  Index  is 
disseminated  every  15  seconds  over  the 
Nasdaq  Trade  Dissemination  System. "^' 

Criteria  for  Initial  and  Continued  Listing 

The  Notes  will  initially  be  subject  to 
Nasdaq's  listing  cnteria  for  other 
securities  under  NASD  Rule  4420(f). 


»  See  Securities  Exchange  Act  Release  Nos.  33428 
(January  5.  1994).  59  FR  1576  Oanuary  11.  1994) 
(approving  the  listing  and  trading  of  options  on  the 
Nasday-100  Index):  43000  dune  30.  2000).  65  FR 
42409  (July  10.  2000)  (approving  the  listing  and. 
trading  of  options  based  upon  one-tenth  of  the 
value  of  the  Nasdaqq-100  Index):  41119  (February 
26.  1999).  64  FR  11510  (March  9,  1999)  (approving 
the  listing  and  trading  of  Portfolio  Depositary 
Receipts  based  on  the  Nasdaq-100  Index). 

*  See  Amendment  No.  1 ,  supra  note  3. 


Specifically,  under  NASD  Rule 
4420(f)(1):' 

(A)  The  issuer  shall  have  assets  in 
excess  of  SlOO  million  emd  stockholders' 
equity  of  at  least  $10  million.  In  the  case 
of  an  issuer  which  is  unable  to  satisfy 
the  income  criteria  set  forth  in 
paragraph  (a)(1),  Nasdaq  generally  will 
require  the  issuer  to  have  the  following: 
(ij  .Assets  in  excess  of  $200  million  and 
stockholders'  equity  of  at  least  $10 
million;  or  (ii)  assets  in  excess  of  $100 
million  and  stockholders'  equity  of  at 
least  S20  million: 

(Bi  There  must  be  a  minimum  of  400 
holders  of  the  security,  provided, 
however,  that  if  the  instrument  is  traded 
in  Si  ,000  denominations,  there  must  be 
a  minimum  of  100  holders; 

(C)  For  equity  securities  designated 
pursuant  to  this  paragraph,  there  must 
be  a  minimum  public  distribution  of 
1.000,000  trading  units; 

(D)  The  aggregate  market  value/ 
principal  amount  of  the  security  will  be 
at  least  $4  million 

In  addition.  Nasdaq  notes  that  Merrill 
Lynch  satisfies  the  listed  marketplace 
requirement  set  forth  in  NA,SD  Rule 
4420(f)(2)."  Lastly,  pursuant  to  NASD 
Rule4420ff)(3l,  prior  to  the 
commencement  of  trading  of  the  Notes, 
Nasdaq  will  distribute  a  circular  to  the 
membership  providing  guidance 
regarding  member  firm  compliance 
responsibilities  and  requirements, 
including  suitability  recommendations, 
and  highlighting  the  special  risks  and 
characteristics  of  the  Notes,  In 
particular,  Nasdaq  will  advise  members 
recommending  a  transaction  in  the 
Notes  to:  (1)  Determine  that  such 
transaction  is  suitable  for  the  customer; 


and  (2)  have  a  reasonable  basis  for 
believing  that  the  customer  can  evaluate 
the  special  characteristics  of,  and  is  able 
to  bear  the  financial  risks  of,  such 
transaction. 

The  Notes  will  be  subject  to  Nasdaq's 
continued  listing  criteria  for  other 
securities  pursuant  to  NASD  Rule 
4450(c},  which  requires  that  the 
aggregate  market  value  or  principal 
amount  of  publicly-held  units  must  be 
at  least  $1  million.  Nasdaq  will  also 
consider  prohibiting  the  continued 
listing  of  the  Notes  if  Merrill  Lynch  is 
not  able  to  meet  its  obligations  on  the 
Notes. '^  The  Notes  also  must  have  at 
least  two  registered  and  active  market 
makers  as  required  by  NASD  Rule 
4450(a)(6), 

The  Notes  will  be  registered  under 
Section  12  of  the  Act. 

Rules  Applicable  to  the  Trading  of  the 
Notes 

Since  the  Notes  will  be  deemed  equity 
securities  for  the  purpose  of  NASD  Rule 
4420(f),  the  NASD  and  Nasdaq's  existing 
equity  trading  rules  will  apply  to  the 
Notes.  First,  pursuant  to  NASD  Rule 
2310,  "Recommendations  to  Customers 
(Suitability),"  and  NASD-IM-2310-2, 
"Fair  Dealing  with  Customers,  "  NASD 
members  must  have  reasonable  grounds 
for  believing  that  a  recommendation  to 
a  customer  regarding  the  purchase,  sale 
or  exchange  of  any  security  is  suitable 
for  such  customer  upon  the  basis  of  the 
facts,  if  any,  disclosed  by  such  customer 
as  to  his  other  security  holdings  and  as 
to  his  financial  situation  and  needs.'-*  In 
addition,  as  previously  mentioned, 
Nasdaq  will  distribute  a  circular  to 
advise  members  and  employees  thereof 


"NASD  Rule  4420(f)(2)  generally  requires  that 
issuers  of  securities  designated  pursuant  to  NASD 
Rule  4420(e)  be  listed  on  Nasdaq  or  the  New  York 
Stock  Exchange  ("NYSE  ")  or  be  an  affiliate  of  a 
company  listed  on  Nasqad  or  the  NYSE:  provided, 
however,  that  the  provisions  of  NASD  Rule  4450 
will  be  applied  to  sovereign  issuers  of  "other" 
securities  on  a  case-by-c«se  basis. 


"  See  Amendment  No.  1 .  supra  note  3 
"NASD  Rule  2310(b)  requires  members  to  make 
reasonable  efforts  to  obtain  information  concerning 
a  customer's  financial  status,  a  customer's  tax 
status,  a  customer's  investment  objectives,  and  such 
other  information  used  or  considered  to  be 
reasonable  by  such  member  or  registered 
representative  in  making  recommendations  to  the 
customer. 
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recommending  a  transaction  in  the 
Notes  to,  among  oiher  things,  have  a 
reasonable  basis  for  believing  that  the 
customer  can  evaluate  the  special 
characteristics  of.  and  is  able  to  bear  the 
financial  risks  of,  such  transaction. 
Second,  the  Notes  will  be  subject  to  the 
equity  margin  rules.  Third,  the  regular 
equity  trading  hours  of  9:30  a.m.  to  4 
p.m.  will  apply  to  transactions  in  the 
Notes. 

Nasdaq  represents  that  NASD's 
surveillance  procedures  are  adequate  to 
properly  monitor  the  trading  of  the 
Notes.  Specifically.  NASD  will  rely  on 
its  current  surveillance  procedures 
governing  equity  securities,  and  will 
include  additional  monitoring  on  key 
pricing  dates.  In  addition,  Nasdaq  has  a 
general  policy  that  prohibits  the 
distribution  of  material,  non-public 
information  by  its  employees. 

Disclosure  and  Dissemination  of 
Information 

Merrill  Lynch  will  deliver  a 
prospectus  in  connection  with  the 
initial  purchase  of  the  Notes.  The 
procedure  for  the  delivery  of  a 
prospectus  will  be  the  same  as  Merrill 
Lynch's  current  procedure  involving 
primary  offerings.  In  addition,  Nasdaq 
will  issue  a  circular  to  NASD  members 
explaining  the  unique  characteristics 
and  risks  of  the  Notes. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A  of  the  Act,'*  in  general,  and  with 
Section  15A(b)(6)  of  the  Act,''-  in 
particular,  in  that  the  proposal  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


Ill    SoIk  itatjon  i)t  (  omments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-175  and  should  be 
submitted  by  January  14.  2003. 

IV.  Commission's- Findings  and  Order 
f.raiitiim  Aicelerated  .\ppri)\al  ot 
I'icposed  Kule  {.halite 

Nasdaq  has  asked  the  Commission  to 
approve  the  proposal,  as  amended,  on 
an  accelerated  basis  to  accommodate  the 
timetable  for  listing  the  Notes.  The 
Commission  notes  that  it  has  previously 
approved  the  listing  and  trading  of 
similar  Enhanced  Return  Notes  linked 
to  the  Nasdaq-100  Index.'" 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder,  applicable 
to  a  national  securities  association,  and, 
in  particular,  with  the  requirements  of 
Section  15A(b)(6)  of  the  Act  '^  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and.  in  general,  to  protect  investors  and 
the  public  interest.'"  The  Commission 
believes  that  the  Notes  will  provide 
investors  with  a  means  to  participate  in 
any  percentage  increase  in  the  Index 
that  exist  at  the  maturity  of  the  Notes. 


'*  15  U.S.C.  780-3. 

•»  15  U.S.C  78o-3(b)(6). 


">  Scf  Securities  Act  Release  Nos.  45024 
(November  5.  2001).  66  FR  56872  (November  13. 
20011;  45429  (Fetiruary  11.  20021.67  FR  7438 
(February  19.  2002). 

•M5  U.S.C  78o-3(b)(6) 

'"  In  approviuR  the  proposed  rule,  the 
CommiKsiun  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  IS  U.S.C.  78c(f). 


subject  to  the  Capped  Value. 
Specifically,  as  described  more  fully 
above,  if  the  value  of  the  Nasdaq-lOO 
Index  has  increased,  a  beneficial  owner 
will  be  entitled  to  receive  at  maturity  a 
payment  on  the  Notes  based  on  triple 
the  amount  of  any  percentage  increase 
in  the  Index,  not  to  exceed  the  Capped 
Value. 

The  Notes  are  leveraged  debts 
instruments  whose  price  will  be  derived 
from  and  based  upon  the  value  of  the 
Index.  In  addition,  as  discussed  more 
fully  above,  the  Notes  do  not  guarantee 
anv  return  of  principal  at  maturity. 
Thus,  if  the  Index  has  declined  at 
maturity,  a  beneficial  owner  may 
receive  significantly  less  than  the 
original  public  offering  price  of  the 
Notes.  Accordingly,  the  level  of  risk 
involved  in  the  purchase  or  sale  of  the 
Notes  is  similar  to  the  risk  involved  in 
the  purchase  or  sale  of  traditional 
common  stock.  Because  the  final  rate  of 
return  on  the  Notes  is  derivatively 
priced  and  based  upon  the  performance 
of  an  index  of  securities,  because  the 
Notes  are  debt  instruments  that  do  not 
guarantee  a  return  of  principal,  and 
because  investors"  potential  return  is 
limited  by  the  Capped  Value,  there  are 
several  issues  regarding  trading  of  this 
type  of  product.  For  the  reasons 
discussed  below,  the  Commission 
believes  that  Nasdaq's  proposal 
adequately  addresses  the  concerns 
raised  by  this  type  of  product. 

First,  the  Commission  notes  that  the 
protections  of  NASD  Rule  4420(f)  were 
designed  to  address  the  concerns 
attendant  to  the  trading  of  hybrid 
securities  like  the  Notes. '"^  In  particular, 
by  imposing  the  hybrid  listing 
standards,  heightened  suitability  for 
recommendations.-"  and  compliance 
requirements,  noted  above,  the 
Commission  believes  that  Nasdaq  has 
adequately  addressed  the  potential 
problems  that  could  arise  from  the 
hybrid  nature  of  the  Notes.  The 
Commission  notes  that  Nasdaq  will 
distribute  a  circular  to  its  membership 
that  provides  guidance  regarding 
member  firm  compliance 
responsibilities  and  requirements, 
including  suitability  recommendations, 
and  highlights  the  spp<  in!  ^isk^  and 
characteristics  associ.it'  !  uitfi  the 
Notes  Specifically,  amon^  othfr  things, 
the  circular  will  indicate  that  the  Notes 
do  not  guarantee  any  return  of  principal 


••See  1993  Order,  supra  note  4 
'"  As  discussed  above.  Nasdaq  will  advise 
members  recommending  a  transaction  in  the  Notes 
to:  (1)  Determine  that  the  transaction  is  suitable  for 
the  customer:  and  (2)  have  a  reasonable  basis  for 
believing  that  the  customer  can  evaluate  the  special 
characteristics  of.  and  is  able  to  bear  the  financial 
risks  of,  the  transaction. 
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at  inaturitv.  that  the  maximum  return  on 
the  Notes  is  limited  to  Sll  and  S16  per 
unit,-'  that  the  Notes  will  not  pav 
interest,  and  that  the  Notes  will  provide 
full  exposure  to  any  downside 
iiujvernent  in  the  Index   Distribution  of 
the  circular  should  help  to  ensure  that 
only  customers  with  an  understanding 
of  the  risks  attendant  to  the  trading  of 
the  Notes  and  who  are  able  to  bear  the 
financial  risks  associated  with 
transactions  in  the  Notes  will  trade  the 
Notes.  In  addition,  the  Commission 
notes  that  Merrill  Lynch  will  deliver  a 
prospectus  in  connection  with  the 
initial  purchase  of  the  Notes. 

Second,  the  Commission  notes  that 
the  final  rate  of  return  on  the  Notes 
depends,  in  part,  uptm  the  individual 
credit  of  the  issuer,  Merrill  Lynch.  To 
some  extent  this  credit  risk  is 
minimized  bv  the  NASD's  listing 
standards  in  N.^SD  Rule  4420(f).  which 
provide  that  only  issuers  satisfying 
substantial  asset  and  equity 
requirements  may  issue  these  types  of 
hybrid  securities.  In  addition,  the 
NASD's  hvbrid  listing  standards  further 
require  that  the  Notes  have  at  least  S4 
million  in  market  value.  Financial 
information  regarding  Merrill  Lynch,  in 
addition  to  information  concerning  the 
issuers  of  the  securities  comprising  the 
Index,  will  be  publicly  available.-- 

Third,  the  Notes  will  be  registered 
under  Section  12  of  the  .Act.  As  noted 
above,  the  NASD's  and  Nasdaq's 
existing  equity  trading  rules  will  apply 
to  the  Notes,  which  will  be  subject  to 
equity  margin  rules  and  will  trade 
during  the  regular  equity  trading  hours 
of  9:30  a.m.  to  4  p.m  N.\SD 
Regulation's  surveillance  procedures  for 
the  Notes  will  be  the  same  as  its  current 
surveillance  procedures  for  equity 
securities,  and  will  include  additional 
monitoring  on  kev  pricing  dates. 

Fourth,  the  Commission  has  a 
systemic  concern  that  a  broker-dealer, 
such  as  Merrill  Lynch,  or  a  subsidiar\' 
providing  a  hedge  for  the  issuer  will 
incur  position  exposure  However,  as 
the  Commission  has  concluded  in 
previous  approval  orders  for  the  hybrid 
instruments  issued  bv  broker-dealers,  -" 


^'  The  actual  Capped  Value  will  be  determined  at 
the  time  of  issuance  of  the  Notes. 

'"  The  companies  comprising  the  Index  are 
reporting  companies  under  the  Act. 

23  See,  e.g..  Securities  Exchange  Act  Release  Nos. 
44913  (October  9,  2001),  66  FR  52469  (October  15. 
2001)  (order  approving  File  No.  SR-NASCK-2001- 
73)  (approving  the  listing  and  trading  of  notes 
issued  by  Morgan  Stanley  Dean  Witter  &  Co.  whose 
return  Is  based  on  the  performance  of  the  Index); 
44483  dune  27.  2001).  66  FR  35677  duly  6,  2001) 
(order  approving  File  No.  SR-Amex-20bl-40) 
(approving  the  listing  and  trading  of  notes  issued 
by  Merrill  Lynch  whose  return  is  based  on  a 
portfolio  of  20  securities  selected  from  the  Amex 


the  Commission  believes  that  this 
concern  is  minimal  given  the  size  of  the 
Notes  issuance  in  relation  to  the  net 
worth  of  Merrill  Lvnch 

Finally,  the  Commission  believes  that 
the  listing  and  trading  of  the  proposed 
Notes  should  not  unduly  impact  the 
market  for  the  securities  underlying  the 
Index  or  raise  manipulative  concerns.  In 
approving  the  product,  the  Commission 
recognizes  that  the  Nasdaq-lOO  Index  is 
a  modified  capitalization-weighted 
index  of  100  of  the  largest,  non-financial 
companies  listed  on  The  Nasdaq 
National  Market  tier  of  Nasdaq.  The 
Commission  notes  that  the  Index  is 
determined,  ((imposed,  and  calculated 
by  Nasdaq,  .As  of  November  30,  2002, 
the  adjusted  market  capitalization  of  the 
securities  included  in  the  Nasdaq-lOO 
Index  ranged  in  capitalization  from  a 
high  of  S200,6  billion  to  a  low  of  $1.2 
billion.  In  addition,  the  average  daily 
trading  volume  for  the  component 
stocks  for  the  last  eleven  months,  as  of 
the  same  date,  ranged  from  a  high  of 
79.9  million  shares  to  a  low  of  634.  118 
shares  Given  the  large  capitalizations, 
liquid  markets,  and  relative  weightings 
of  the  Index's  component  stocks,  the 
Commission  continues  to  believe,  as  it 
has  concluded  previously,  that  the 
listing  and  trading  of  the  Notes  that  are 
linked  to  the  Nasdaq-lOO  Index,  should 
not  unduly  impact  the  market  for  the 
underlying  securities  comprising  the 
Nasdaq-lOO  Index  or  raise  manipulative 
concerns,-"  .As  discussed  more  fully 
above,  the  Commission  also  believes 
that  the  weighting  and  potential 
quarterlv  rebalancing  of  the  Nasdaq-lOO 
Index  should  ensure  that  no  one  stock 
or  group  of  stocks  significantly 
minimize  the  potential  for  manipulation 
of  the  Index  Moreover,  the  issuers  of 
the  underhing  securities  comprising  the 
Nasdaq- 100  Index,  are  subject  to 
reporting  requirements  under  the  Act, 
and  all  of  the  component  stocks  are 
either  listed  on  Nasdaq  or  the  NYSE  or 
be  an  affiliate  of  a  company  listed  on 
Nasdaq  or  the  NYSE  In  addition, 
Nasdaq's  surveillance  procedures 
should  ser%e  to  deter  as  well  as  detect 
anv  potential  manipulation.  The 
Commission  also  notes  that  the  value  of 
the  Nasdaq-lOO  Index  is  disseminated 
everv  15  seconds  over  the  Nasdaq  Trade 
Dissemination  System. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change,  as 


amended,  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register,  The 
Commission  believes  that  the  Notes  will 
provide  investors  with  an  additional 
investment  choice  and  that  accelerated 
approval  of  the  proposal  will  allow 
investors  to  begin  trading  the  Notes 
promptly.  In  addition,  the  Commission 
notes  that  it  has  previously  approved 
the  listing  and  trading  of  similar  Notes 
and  other  hybrid  securities  based  on  the 
Nasdaq-lOO, 2*  Accordingly,  the 
Commission  believes  that  there  is  good 
cause,  consistent  with  Sections 
15A(h)(6)  and  19fb)(2)  of  the  Act.^*  to 
approve  the  proposal,  as  amended,  on 
an  accelerated  basis. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.-'  that  the 
proposed  rule  change  (SR-NASD-2002- 
175).  as  amended,  is  hereby  approved 
on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,^" 

Margaret  H.  Met  arland. 
Deputy  Secretary. 
|FR  Doc,  02-32317  Filed  12-23-02:  8:45  am] 
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COMMISSION 
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2002-166] 

Self-Regulatory  Organizations   Notice 
of  Filing  of  a  Proposed  Ruke  Change 
and  Amendment  No  i  Thereto  by  the 
National  Association  of  Securtttes 
Dealers.  Inc,  Relating  to  Margin  Rule 
Amendments  for  Security  Futures 
Contracts 

December  13.  2002, 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder. ^ 
notice  is  hereby  given  that  on  November 
15.  2002.  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1,  II.  and  III  below,  which  Items 
have  been  prepared  by  NASD.  On 
November  22.  2002.  NASD  filed  an 
amendment  to  the  proposed  rule 


Institutional  Index);  and  37744  (September  27. 
1996).  61  FR  52480  (October  7.  1996)  (order 
approving  File  No.  SR-Amex-96-27)  (approving 
the  listing  and  trading  of  notes  issued  by  Merrill 
Lynch  whose  return  is  based  on  a  weighted 
portfolio  of  healthcare/biotechnology  industry 
securities). 
2<  See  note  8.  supra. 


'^  See  supra  note  16. 

»15  U.S.C.  78o-3(b)(6)  and  78s(b)(2). 

"  15  U.S.C.  78»(b)(2). 
"17  CFR  200.30-3(a)(12). 
'15  U.S.C.  7Bs(b)(l). 
2  17CFR240.19b-4. 
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change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

1    S»'lt-Kfi;ul<iliif  \  (  )ri;,ini/aliiin  s 
Slatfiiiriit  111  the   Icfrns  nt  Siilistani  t-  nf 
ttu-  I'rojxisi'd  Kulf  ( ,li,nii;t' 

NASD  is  proposing  to  amend  NASD 
Rule  2520  ("Margin  Requirements")  to 
establish  margin  requirements  for 
security  futures  contracts.  The  proposed 
rule  change  is  being  made  to  make 
NASD's  margin  rule  consistent  with  the 
margin  rules  already  adopted  by  the 
SEC,  the  Commodity  Futures  Trading 
Commission  ("CFTC").  and  other  self- 
regulatory  organizations  ("SROs") 
regarding  security  futures  contracts. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 


25^U.  Margin  Ki'({iin  iiiicnts 
(a)  Definitions 

For  the  purposes  of  this  paragraph, 
the  following  term  shall  have  the 
meanings  specified  below 

(1)  The  term  "basket"  shall  mean  a 
group  of  stocks  that  NASD  or  any 
national  securities  exchange  designates 
as  eligible  for  execution  in  a  single  trade 
through  its  trading  facilities  and  that 
consists  of  stocks  whose  inclusion  and 
relative  representation  in  the  group  are 
determined  by  the  inclusion  and 
relative  representation  of  their  current 
market  prices  in  a  widely-disseminated 
stock  index  reflecting  the  stock  market 
as  a  whole. 

(2)  The  term  "current  market  value" 
means  the  total  cost  or  net  proceeds  of 
a  security  on  the  day  it  was  purchased 
or  sold  or  at  any  other  time  the 
preceding  business  day's  closing  price 
as  shown  by  any  regularly  published 
reporting  or  quotation  service,  except 
for  security  futures  contracts  (see 
paragraph  lf)(ll)(C)(iij).  If  there  is  no 
closing  price,  a  member  organization 
may  use  a  reasonable  estimate  of  the 
market  value  of  the  security  as  of  the 
close  of  business  on  the  preceding 
business  day. 

(3)  The  term  "customer"  means  any 
person  for  whom  securities  are 
purchased  or  sold  or  to  whom  securities 
are  purchased  or  sold  whether  on  a 
regular  way,  when  issued,  delayed  or 
future  delivery  basis.  It  will  also  include 


'See  letter  from  Gary  L.  Coldsholle.  Associate 
General  Counsel.  NASD  to  Katherine  England. 
Assistant  Director.  Division  of  Market  Regulation 
("Division").  Ckimmission,  dated  November  22. 
2002  ("Amendment  No.  1").  Amendment  No  1 
makes  technical  changes  to  the  proposed  rule  text 


any  person  for  whom  securities  are  held 
or  carried  and  to  or  for  whom  a  member 
organization  extends,  arranges  or 
maintains  any  credit.  The  term  will  not 
include  the  following:  (a)  A  broker  or 
dealer  from  whom  a  security  has  been 
purchased  or  to  whom  a  security  has 
been  sold  for  the  account  of  the  member 
organization  or  its  customers,  or  (b)  an 
"exempted  borrower"  as  defined  by 
Regulation  T  of  the  Board  of  Governors 
of  the  Federal  Reserve  System 
("Regulation  T '),  except  for  the 
proprietary  account  of  a  broker/dealer 
carried  by  a  member  organization 
pursuant  to  Section  (e)(6)  of  this  Rule. 

(4)  The  term  "designated  account" 
means  the  account  of  a  bank,  trust 
company,  insurance  company, 
investment  trust,  state  or  political 
subdivision  thereof,  charitable  or 
nonprofit  educational  institution 
regulated  under  the  laws  of  the  United 
States  or  any  state,  or  pension  or  profit 
sharing  plan  subject  to  ERISA  or  of  an 
agency  of  the  United  States  or  of  a  state 
or  a  political  subdivision  thereof 

(5)  The  term  "equity"  means  the 
customer's  ownership  interest  in  the 
account,  computed  by  adding  the 
current  market  value  of  all  securities 

"long"  and  the  amount  of  any  credit 
balance  and  subtracting  the  current 
market  value  of  all  securities  "short" 
and  the  amount  of  any  debit  balance. 
Any  variation  settlement  received  or 
paid  on  a  security  futures  contract  shall 
be  considered  a  credit  or  debit  to  the 
account  for  purposes  of  equity. 

(6)  The  term  "exempted  security  "  or 
"exempted  securities"  has  the  meaning 
as  in  Section  3(a)(12)  of  the  Act. 

(7)  The  term  "margin"  means  the 
amount  of  equity  to  be  maintained  on  a 
security  position  held  or  carried  in  an 
account. 

(8)  The  term  "person"  has  the 
meaning  as  in  Section  3(a)(9)  of  the  Act. 

(b)  Initial  Margin 

For  the  purpose  of  effecting  new 
securities  transactions  and 
commitments,  the  customer  shall  be 
required  to  deposit  margin  in  cash  and/ 
or  securities  in  the  account  which  shall 
be  at  least  the  greater  of 

(1)  the  amount  specified  in  Regulation 
T,  or  Rules  400  through  406  under  the 
Act  or  Rules  41  42  through  41.48  under 
the  Commodity  Exchange  Act  ("CEA"j; 
or 

(2)  the  amount  specified  in  Section 
(c)(3)  of  this  Rule:  or 

(3)  such  greater  amount  as  NASD  may 
from  time  to  time  require  for  specific 
securities;  or 

(4)  equity  of  at  least  $2,000  except 
that  cash  need  not  be  deposited  in 
excess  of  the  cost  of  any  security 


purchased  (this  equity  and  cost  of 
purchase  provision  shall  not  apply  to 
"when  distributed"  securities  in  a  cash 
account).  The  minimum  equity 
requirement  for  a  "pattern  day  trader"  is 
$25,000  pursuant  to  paragraph 
(f)(8)(B)(iv)a.  of  thisRule.^ 

Withdrawals  of  cash  or  securities  may 
be  made  from  any  account  which  has  a 
debit  balance,  "short  "  position  or 
commitments,  provided  it  is  in 
compli  nil  •  with  Regulation  T  and 
Rules  400  through  406  under  the  Act 
and  Rules  41.42  through  41.48  under 
the  CEA.  and  after  such  withdrawal  the 
equity  in  the  account  is  at  least  the 
greater  of  $2,000  ($25,000  in  the  case  of 
a  '"pattern  day  trader  ")  ^  or  an  amount 
sufficient  to  meet  the  maintenance 
margin  requirements  of  this  paragraph. 

(c)  Maintenance  Margin 

The  margin  that  must  be  maintained 
in  all  accounts  of  customers,  except  for 
cash  accounts  subject  to  other 
provisions  of  this  rule,  shall  be  as 
follows: 

(1)  25  percent  of  the  current  market 
value  of  all  securities,  except  for 
security  futures  contracts,  "long"  in  the 
account:  plus 

(2)  $2.50  per  share  or  100  percent  of 
the  current  market  value,  whichever 
amount  is  greater,  of  each  stock  "short" 
in  the  account  selling  at  less  than  $5.00 
per  share:  plus 

(3)  $5.00  per  share  or  30  percent  of 
the  current  market  value,  whichever 
amount  is  greater,  of  each  stock  "short" 
in  the  account  selling  at  $5.00  per  share 
or  above;  plus 

(4)  5  percent  of  the  principal  amount 
or  30  percent  of  the  current  market 
value,  whichever  amount  is  greater,  of 
each  bond  "short"  in  the  account. 

(5)  The  minimum  maintenance 
margin  levels  for  security  futures 
contracts,  long  and  short,  shall  be  20 
percent  of  the  current  market  value  of 
such  contract.  (See  paragraph  (f)  of  this 
Rule  for  other  provisions  pertaining  to 
security  futures  contracts.) 
***** 

(e)(6)  Broker/Dealer  Accounts 

(A)  A  member  may  carry  the 
proprietary  accoiint  of  another  broker/ 
dealer,  which  is  registered  with  the 
Commission,  upon  a  margin  basis  which 
is  satisfactory  to  both  parties,  provided 
the  requirements  of  Regulation  T  and 
Rules  400  through  406  under  the  Act 
and  Rules  41.42  through  41.48  under 
the  CEA  are  adhered  to  and  the  account 
is  not  carried  in  a  deficit  equity 
condition.  The  amount  of  any 


*  See  Amendment  No.  1 .  supra  note  3. 
"Id. 
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deficiency  between  the  equity 
maintained  in  the  account  and  the 
haircut  requirements  pursuant  to  SEC 
Rule  15c;3-l  shall  be  charged  against  the 
member's  net  capital  when  computing 
net  capital  under  SEC  Rule  15c3-l. 

{e)(7)  Nonpurpose  Credit 

In  a  nonsecurities  credit  account,  a 
member  may  extend  and  maintain 
nonpurpose  credit  to  or  for  anv 
customer  without  collateral  or  on  an\ 
collateral  whate\er.  provided: 

(A)  the  account  is  recorded  separately 
and  confined  to  the  transactions  and 
relations  specifically  authorized  by 
R(?gulation  T; 

(B)  the  account  is  not  used  in  any  way 
for  the  purpose  of  evading  or 
circumventing  any  regulation  of  NASD 
or  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  and  Rules  400 
through  406  under  the  Act  and  Rules 

41  42  through  41  48  under  the  CE.4.  and 

(C)  the  amount  of  any  deficiency 
between  the  equity  in  the  account  anci 
the  margin  required  by  the  other 
provisions  of  this  paragraph  shall  be 


charged  against  the  member's  net  capital 
as  provided  in  SEC  Rule  15c3-l. 

The  term  "nonpurpose  credit"  means 
an  extension  of  credit  other  thaii 
"purpose  credit  '  as  defined  in  Section 
220.2  of  Regulation  T. 


(P(ll)  Customer  Margin  Rules  Relating 

to  Security  Futures 

I  A)  Applicability.  No  member  may 
effect  a  transaction  involving,  or  earn' 
iin  account  containing,  a  security 
futures  contract  with  or  for  a  customer 
in  a  margin  account,  without  obtaining 
proper  and  adequate  margin  as  set  forth 
in  this  section. 

(B)  Amount  of  customer  margin. 

ai  General  Rule.  As  set  forth  in 
paragraphs  lb)  and  (c)  of  this  rule,  the 
minimum  initial  and  maintenance 
margin  levels  for  each  security  futures 
contract,  long  and  short,  shall  be  twenty 
(20)  percent  of  the  current  market  value 
of  such  contract. 

(ii)  Excluded  from  tht^  rule  s 
requirements  are  arrangements  between 
a  member  and  a  customer  with  respect 


to  the  customer's  financing  of 
proprietary  positions  in  security  futures, 
based  on  the  member's  good  faith 
determination  that  the  customer  is  an 
"Exempted  Person."  as  defined  in  Rule 
401(a)(9)  under  the  Act,  and  Rule 
41.43(a)(9)  under  the  CEA,  except  for 
the  proprietary  account  of  a  broker/ 
dealer  carried  by  a  member  pursuant  to 
paragraph  (e)(6)(A)  of  this  Rule.  Once  a 
registered  broker  or  dealer,  or  member 
of  a  national  securities  exchange  ceases 
to  qualify  as  an   "Exempted  Person,"  it 
shall  notify  the  member  of  this  fact 
before  establishing  any  new  security 
futures  positions.  Any  new  security 
futures  positions  will  be  subject  to  the 
provisions  of  this  paragraph. 

(Hi)  Permissible  Offsets. 
Notwithstanding  the  minimum  margin 
levels  specified  in  paragraph  (f)(ll)(B)(i) 
of  this  Rule,  customers  with  offset 
positions  involving  security  futures  and 
related  positions  may  have  initial  or 
maintenance  margin  levels  (pursuant  to 
the  offset  table  below)  that  are  lower 
than  the  levels  specified  in  paragraph 
(f)(ll)(B)(i)  of  this  Rule. 


Description  of  offset 


Security  underlying  the  security 
future 


Initial  margin  requirement 


(1)  Long  secunty  future  (or  basket 
of  security  futures  representing 
each  component  ot  a  nafrow- 
based  securities  index  i  and  long 
put  option  on  the  san-ie  under- 
lying secunty  (or  index  > 

(2)  Short  secunty  future  (or  basket 
of  security  futures  representing 
each  component  ot  a  narrow- 
based  securities  index)  and 
short  put  option  on  the  same  un- 
derlying security  I  or  index  i 

(3)  Long  secunty  future  and  short 
position  in  the  same  secunty  (or 
secunties  basket)  underlying  the 
secunty  future 

(4)  Long  secunty  future  lor  basket 
of  security  futures  representing 
each  component  ot  a  narrow- 
based  securities  index)  and 
short  call  option  on  the  same 
underlying  secunty  (or  index) 

(5)  Long  a  basket  of  narrow-based 
secunty    futures    that    together  ] 
tracks  a  broad  based  mdex  and  < 
short     a     broad-based     secunty 
Index  call  option  contract  on  the  ' 
same  index 

(6)  Short  a  basket  of  narrow-based 
security  futures  that  together 
tracks  a  broad-based  secunty 
index  and  short  a  broad-based 
security  index  put  option  con- 
tract on  the  same  index  I 


Individual  stock  or 
secunty  index 


narrow-based 


Individual  stock  or  narrow-based 
security  index. 


Individual   stock   or   narrow-baseo 
secunty  index 


Individual  stock  or  narrow-based 
security  index. 


Narrow-based  security  mdex 


Narrow-based  security  index 


20  percent  of  the  current  market 
value  of  the  long  secunty  fu- 
ture, plus  pay  for  the  long  put  in 
full. 


20  percent  of  of  the  current  mar- 
ket value  of  the  shon  security 
future,  plus  the  aggregate  put 
in-the-money  amount,  it  any 
Proceeds  from  the  put  sale  may 
be  applied 

The  <ni!iai  margin  requireo  under 
Regulation  T  for  the  short  stock 
.?•'  stocks 

20  percent  ot  the  current  market 
value  of  the  long  secunty  fu- 
ture plus  the  aggregate  call  in- 
the-money  amount,  if  any.  Pro- 
ceeds from  the  call  sale  may  tje 
applied 

20  percent  of  the  current  market 
value  of  the  long  basket  of  nar- 
row-based security  futures,  plus 
the  aggregate  call  in-the-money 
amount  if  any  Proceeds  from 
the  call  sale  may  be  applied 

20  percent  of  the  currerii  market 
value  of  the  shon  basnet  o'  nar- 
row-based security  futures  pus 
the  aggregate  put  in-the-money 
amount  if  any  Proceeds  from 
the  put  sale  may  be  applied. 


Maintenance  margin  requirement 


The  lovyer  of;  (1)10  percent  of  the 
aggregate  exercise  price  of  the 
put  plus  the  aggregate  put  out- 
of-the-money  amount,  if  any:  or 
(2)  20  percent  of  the  cun^nt 
market  value  of  the  long  secu- 
rity future 

20  percent  of  the  current  market 
value  of  tt>e  short  secunty  fu- 
ture, plus  the  aggregate  put  in- 
the-money  amount,  if  any. 


5  percent  of  the  current  market 
value  as  defined  in  Regulation 
T  of  the  stock  or  stocks  under- 
tying  the  security  future 

20  percent  of  the  current  market 
value  of  the  long  security  fu- 
ture plus  the  aggregate  call  in- 
the-money  amount,  if  any. 


20  percent  of  the  current  market 
value  of  the  long  basket  of  nar- 
row-based security  futures  plus 
the  aggregate  call  in-the-money 
amount   if  any. 

20  percent  of  the  current  market 
value  of  the  short  t)asket  of  nar- 
row-based secunty  futures,  plus 
the  aggregate  put  in-tt>e-money 
amount,  if  any. 
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Descnption  o(  oMset 


(7)  Long  a  basket  of  narrow-based 
secunty  futures  tt>at  together 
tracks  a  broad-based  security 
index  and  \ong  a  broad-based 
secunty  index  put  option  cor>- 
tract  on  tf>e  same  index 

(8)  Sfion  a  basket  of  nanow-based 
secunty  futures  that  logettier 
tracks  a  broad-based  secunty 
index  and  long  a  broad-based 
secunty  index  call  option  cofh 
tract  on  the  same  index 

(9)  Long  secunty  future  and  short 
secunty  future  on  tfte  same  un- 
dertyir>g  secunty  (or  irxlex) 


Security  undertying  tfie  security 
future 


l^rrow-based  security  irxlex 


Narrow-based  secunty  index 


Inrtial  margin  requirement 


Maintenance  margin  requirement 


Individual  stock  or  narTow-t>ased 
secunty  index 


(10)  Long  secunty  future,  long  put 
option  and  sfiort  call  option  The 
tong  secunty  future,  long  put  and 
short  call  must  be  on  the  same 
underlying  secunty  and  the  put 
and  call  must  have  tfie  same  ex- 
ercise pnce  (conversion) 

(11)  Long  secunty  future,  long  put 
option  and  short  call  option  Tfie 
long  secunty  future,  long  put  arKJ 
sfHjrl  call  must  be  on  the  sarrie 
urxJerlying  security  and  tfie  put 
exercise  price  must  be  below 
the  call  exercise  pnce  (Collar) 

( 1 2)  Shon  secunty  future  and  k)ng 
position  in  tfie  same  secunty  (or 
secunties  basket)  undertying  tfie 
secunty  future 

( 1 3)  Short  secunty  future  and  long 
position  in  a  secunty  imme- 
diately convertible  into  the  same 
secunty  future  without  restric- 
tion, including  the  payment  of 
money 

(14)  Sfiorl  secunty  future  {or  Ijas- 
ket  of  secunty  futures  rep- 
resenting each  component  of  a 
narrow-based  secunties  index) 
and  long  call  option  or  warrant 
on  the  same  underlying  security 
(or  index) 

(15)  Short  secunty  future,  short  put 
option  long  call  option  The  sfiort 
secunty  future,  sfiort  put  and 
long  call  must  be  on  tfie  same 
undertying  secunty  and  the  put 
and  call  must  have  tfie  same  ex- 
ercise pnce  (Reverse  Conver- 
sion) 

(16)  Long  (short)  a  secunty  future 
and  sfiort  (long)  an  identical* 
secunty  future  traded  on  a  dif- 
ferent market 


(17)  Long  (short)  a  basket  of  secu- 
rity futures  that  togettier  tracks  a 
narrow-based  index  and  sfiort 
(long)  a  narrow-tiased  index  fu- 
ture 


Individual  stock  or  narrow-based 
secunty  index 


Individual  stock  or  narrow-based 
secunty  index 


Individual  stock  or  narrow-tiased 
secunty  index 

Individual  stock  or  narrow-t>ased 
secunty  index 


20  percent  of  tfie  current  martlet 
value  of  the  long  basket  of  nar- 
row-based secunty  futures,  plus 
pay  for  tfie  kxig  put  m  tuli 


20  percent  of  tfie  current  narVfi 
value  of  tfie  sfiort  tiasket  ot  nar- 
row-based secunty  futufes.  ptus 
pay  for  the  long  call  in  fun 


The  greater  of  (1)  5  percent  of 
the  current  market  value  of  tfie 
tong  secunty  future,  or  (2)  5 
percent  of  the  current  market 
value  ot  tfie  short  secunty  fu- 
ture 

20  percent  of  tfie  current  oiarkel 
value  of  the  long  secunty  fu- 
ture, plus  tfie  aggregate  call  in- 
tfie-money  amount,  if  any  pMus 
piay  lor  the  put  in  full  Proceeds 
from  tfie  call  sale  may  tie  ap- 
plied 

20  percent  of  the  current  market 
value  ol  the  long  secunty  fu- 
ture, plus  the  aggregate  call  in- 
tfie-money  amount,  if  any,  plus 
pay  for  the  put  in  full  Proceeds 
from  call  sale  n^y  be  applied 

Tfie  initial  margin  required  under 
Regulation  T  for  the  long  secu- 
nty or  secunties 

Tfie  initial  margin  required  under 
Regulation  T  for  tfie  long  secu- 
nty or  secunties 


Individual   stock  or   narrow-tiased     20  percent  ol  the  current  marttet 
secunties  index  value  of  tfie  short  secunty  fu- 

ture, plus  pay  lor  tfie  call  in  lull 


TTie  tower  of  (1)  10  percent  of  the 
aggregate  exercise  price  of  tfie 
put,  plus  tfie  aggregate  put  out- 
o(-tfie-money  amount  if  any  or 
(2)  20  percent  ot  the  current 
market  value  ot  the  long  tiaskei 
ot  secunty  futures 

The  lower  ol  ( 1 1  10  percent  f.)i  the 
aggregate  exercise  prce  ot  the 
call  plus  the  aggregate  call  out 
ol  the  money  amount  it  any.  or 
(?)  ?0  percent  ot  the  current 
market  value  of  the  short  secu- 
nty futures 

The  greater  of:  (1)  5  percent  of 
tfie  current  market  value  of  tfie 
long  secunty  future,  or  (2)  5 
percent  ol  the  current  market 
value  ol  the  short  secunty  lu- 
ture 

10  percent  of  the  aggregate  exer- 
cise pnce,  plus  the  aggregate 
call  in-tfie-money  amount,  if 
any 


The  lower  of  (1 )  10  percent  of  the 
aggregate  exercise  pnce  ol  tfie 
put  plus  tfie  aggregate  put  out- 
ol-the-money  amount,  il  any,  or 
(2)  20  percent  ol  the  aggregate 
exerase  pnce  ol  tfie  call,  plus 
aggregate  call  m-ttie-money 
amount,  it  any 

5  percent  ol  tfie  current  mari^et 
value,  as  delined  in  Regulation 
T,  of  the  long  stock  or  stocks. 

10  percent  of  the  current  market 
value,  as  defined  in  Regulation 
T,  of  the  long  stock  or  stocks. 


The  lower  ol  (1)10  percent  ol  the 
aggregate  pnce  of  the  call,  plus 
the  aggregate  call  out-of-money 
amount  if  any,  or  (2)  20  cunent 
of  the  market  value  ol  the  short 
secunty  secunty  future 


Individual  stock  or  narrow-tiased     20  percent  ol  tfie  current  market     10  percent  of  the  aggregate  exe' 


secunty  index 


Individual  stock  and  narrow-based 
secunty  index 


Individual  stock  and  narrow-t)ased 
secunty  index 


value  ol  the  sfiort  secunty  fu- 
ture, plus  the  aggregate  put  in- 
the-money  amount  amount,  if 
any,  plus  pay  lor  the  call  in  full 
Proceeds  from  put  sale  may  be 
applied 

The  greater  of  (1)  3  percent  of 
the  current  mari<et  value  ol  the 
tong  secunty  luture(s).  or  (2)  3 
percent  ol  the  current  market 
value  ol  tfie  sfiort  secunty  fu- 
ture(s) 

Tfie  greater  of  (1)  5  percent  ol 
the  current  mart<et  value  ol  the 
long  secunty  future(s),  or  (2)  5 
percent  of  the  current  market 
value  of  tfie  sfiort  secunty  fu 
ture(6) 


cise  pnce,  plus  the  aggregate 
put  in-tfie-money  amount,  it 
any 


The  greater  of  (1)  3  percent  of 
the  current  market  value  ol  the 
long  secunty  future(s),  or  (2)  3 
percent  ol  the  cunent  market 
value  ol  the  short  secunty  fu- 
ture(s) 

Tfie  greater  of  (1)  5  percent  of 
the  cunent  market  value  ol  the 
long  secunty  future(s),  or  (2)  5 
percent  ol  the  current  market 
value  ol  the  short  secunty  fu- 
ture(s) 


Note:  ^Two  security  futures  contract  will  be  considered  "identical"  for  this  purpose  if  they  are  issued  by  the  same  clearing  agency  of 
cleared  and  guaranteed  by  the  same  derivatives  clearing  organization,  have  identical  specifications,  and  would  offset  each  other  at  the 
clearing  level.  See  Amendment  No.l,  Supra  note  3. 


(Cj  Definitions.  For  the  purposes  of 
paragraph  (fl(ll)  of  this  Rule  and  the 
offset  table  noted  above,  with  respect  to 
the  term  "security  futures  contracts," 
'/)?■  following  terms  shall  have  the 
inf'iinmgs  specified  below: 

in  The  term  "security  futures 
contract"  means  a  "security  future"  as 
defined  in  Section  3(a)(55)  of  the  Act. 

(ii)  The  term  "current  market-value" 
has  the  same  meaning  as  defined  in 
Rule  40Uaj(4)  under  the  Act  and  Rule 
41.43(aj(4l  under  the  CEA. 

(Hi)  The  term  "underlying  security" 
means,  in  the  case  of  physically  settled 
security  futures  contracts,  the  security 
that  is  delivered  upon  expiration  of  the 
contract,  and,  in  the  case  of  cash  settled 
security  futures  contracts,  the  security 
or  securities  index  the  price  or  level  of 
which  determines  the  final  settlement 
price  for  the  security  futures  contract 
upon  its  expiration. 

(iv)  The  term  "underiying  basket" 
means,  in  the  case  of  a  securities  index, 
a  group  of  security  futures  contracts 
where  the  underlying  securities  as 
defined  in  subparagraph  (Hi)  above 
include  each  of  the  component 
securities  of  the  applicable  index  and 
that  meets  the  following  conditions:  (ll 
the  quantity  of  each  underlying  security 
is  proportional  to  its  representation  in 
the  index,  (2)  the  total  market  value  of 
the  underlying  securities  is  equal  to  the 
aggregate  value  of  the  applicable  index. 
(3)  the  basket  cannot  be  used  to  offset 
more  than  the  number  of  contracts  or 
warrants  represented  by  its  total  market 
value,  and  (4 1  the  security  futures 
contracts  shall  be  unavailable  to 
support  any  other  contract  or  warrant 
transaction  in  the  account. 

(v)  The  term  "underlying  stock 
basket"  means  a  group  of  securities  that 
includes  each  of  the  component 
securities  of  the  applicable  index  and 
that  meets  the  following  conditions:  (1) 
The  quantity  of  each  stock  in  the  basket 
is  proportional  to  its  representation  in 
the  index,  (2)  the  total  market  value  of  . 
the  basket  is  equal  to  the  underlying 
index  value  of  the  index  options  or 
warrants  to  be  covered,  (3)  the  securities 
in  the  basket  cannot  be  used  to  cover 
more  than  the  number  of  index  options 
or  warrants  represented  by  that  value, 
and  (4)  the  securities  in  the  basket  shall 
be  unavailable  to  support  any  other 
option  or  warrant  transaction  in  the 
atcount. 

(vi)  The  term  "variation  settlement" 
has  the  same  meaning  as  defined  in 


Rule  401(a)  under  the  Act  and  Rule 
41  43la](32]  under  the  CEA. 

(Dl  Security  Futures  Dealers' 
Accounts. 

(i)  Notwithstanding  the  other 
provisions  of  this  paragraph  (f)(ll),  a 
member  mav  carry  and  clear  the  market 
maker  permitted  offset  positions  (as 
defined  below)  of  one  or  more  security 
futures  dealers  in  an  account  that  is 
limited  to  bona  fide  market  maker 
transactions,  upon  a  "Good Faith" 
margin  basis  that  is  satisfactory  to  the 
concerned  parties,  provided  the  "Good 
Faith"  margin  requirement  is  not  less 
than  the  Set  Capital  haircut  deduction 
of  the  member  carrying  the  transaction 
pursuant  to  Rule  15c3-l  under  the  Act. 
In  lieu  of  collecting  the  "Good  Faith" 
margin  requirement,  a  carrying  member 
mav  elect  to  deduct  in  computing  its  Net 
Capital  the  amount  of  any  deficiency 
between  the  equity  maintained  in  the 
account  and  the  "Good  Faith  "  margin 
required. 

For  the  purpose  of  this  paragraph 
(f)(ll)(D),  the  term  "security  futures 
dealer"  means  a  security  futures  dealer 
as  defined  in  Rule  400  (c)(2)(v)  under 
the  Act  and  Rule  41.42(c)(2)(v)  under 
the  CEA. 

(ii)  For  purposes  of  this  paragraph 
(f)(ll)(D),  a  permitted  offset  position 
means  in  the  case  of  a  security  futures 
contract  in  which  a  security  futures 
dealer  makes  a  market,  a  position  in  the 
underlying  asset  or  other  related  assets, 
or  positions  in  options  overlying  the 
asset  or  related  assets.  Accordingly,  a 
security  futures  dealer  may  establish  a 
long  or  short  position  in  the  assets 
underlying  the  security  futures  contracts 
in  which  the  security  futures  dealer 
makes  a  market,  and  may  purchase  or 
v^Tite  options  overlying  those  assets  if 
the  account  holds  the  following 
permitted  offset  positions: 

a.  A  long  position  in  the  security 
futures  contract  or  underlying  asset 
offset  by  a  short  option  position  that  is 
"in  or  at  the  money": 

b.  A  short  position  in  the  security 
futures  contract  or  underlying  asset 
offset  by  a  long  option  position  that  is 
"in  or  at  the  money": 

c  A  position  in  the  underlying  asset 
resulting  from  the  assignment  of  a 
market-maker  short  option  position  or 
making  delivery  in  respect  of  a  short 
security  futures  contract: 

d  Apositinn  in  the  underlying  asset 
resulting  from  the  assignment  of  a 
market-maker  long  option  position  or 
taking  delivery  m  respect  of  a  long 
security  futures  contract: 


e.  A  net  long  position  in  a  security 
futures  contract  in  which  a  security 
futures  dealer  makes  a  market  or  the 
underlying  asset: 

f  A  net  short  position  in  a  security 
futures  contract  in  which  a  security 
futures  dealer  makes  a  market  or  the 
underlying  asset:  or 

g.  An  offset  position  as  defined  in 
Rule  15c3-l  under  the  Act,  including  its 
appendices,  or  any  applicable  SEC  staff 
interpretation  or  no-action  position. 

(E)  Approved  Options  Specialists '  or 
Market  Maker  Accounts. 

(i)  Notwithstanding  the  other 
provisions  of  (f)(ll)  and  (f)(2)(f),  a 
member  may  carry  and  clear  the 
market-maker  permitted  offset  positions 
(as  defined  below)  of  one  or  more 
approved  options  specialists  or  market- 
makers  in  an  account  that  is  limited  to 
bona  fide  approved  options  specialist  or 
market  maker  transactions,  upon  a 
"Good  Faith  "  margin  basis  that  is 
satisfactory  to  the  concerned  parties, 
provided  the  "Good  Faith"  margin 
requirement  is  not  less  than  the  Net 
Capital  haircut  deduction  of  the 
member  carrying  the  transaction 
pursuant  to  Rule  15c3-l  under  the  Act. 
In  lieu  of  collecting  the  "Good  Faith" 
margin  requirement,  a  carrying  member 
may  elect  to  deduct  in  computing  its  Net 
Capital  the  amount  of  any  deficiency 
between  the  equity  maintained  in  the 
account  and  the  "Good  Faith"  margin 
required.  For  the  purpose  of  this 
paragraph  (f)(ll)(E),  the  term  "approved 
options  specialist  or  market-maker" 
means  a  specialist,  market-maker,  or 
registered  trader  in  options  as 
referenced  in  paragraph  (f)(2)(J)  of  this 
Rule,  who  is  deemed  a  specialist  for  all 
purposes  under  the  Act  and  who  is 
registered  pursuant  to  the  rules  of  a 
national  securities  exchange. 

(ii)  For  purposes  of  this  paragraph 
(f)(ll)(E),  a  permitted  offset  position 
means  a  position  in  the  underlying  asset 
or  other  related  assets.  Accordingly,  a 
specialist  or  marker  maker  may 
establish  a  long  or  short  position  in  the 
assets  underlying  the  options  in  which 
the  specialist  or  market  maker  makes  a 
market,  or  a  security  futures  contract 
thereon,  if  the  account  holds  the 
following  permitted  offset  positions: 

a.  A  long  position  in  the  underlying 
instrument  or  security  futures  contract 
offset  by  a  short  option  position  that  is 
"in  or  at  the  money": 

b.  A  short  position  in  the  underlying 
instrument  or  security  futures  contract 
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offset  by  a  long  option  position  that  is 
"in  or  at  the  money"; 

c.  A  stock  position  resulting  from  the 
assignment  of  a  market-maker  short 
option  position  or  delivery  in  respect  of 
a  short  security  futures  contract: 

of.  A  stock  position  resulting  from  the 
exercise  of  a  market-maker  long  option 
position  or  taking  delivery  in  respect  of 
a  long  security  futures  contract: 

e.  A  net  long  position  in  a  security 
(other  than  an  option)  in  which  the 
market  maker  makes  a  market: 

f  A  net  short  position  in  a  security 
(other  than  an  option)  in  which  the 
market  maker  makes  a  market;  or 

g.  An  offset  position  as  defined  in 
Rule  15c3-l  under  the  Act.  including  its 
appendices,  or  any  applicable  SEC  staff 
interpretation  or  no-action  position. 

(ill)  For  purposes  of  paragraphs 
(f)(ll)(D)  and  (E).  the  term  "in  or  at  the 
money"  means  that  the  current  market 
price  of  the  underlying  security  is  not 
more  than  two  standard  exercise 
intervals  below  (with  respect  to  a  call 
option)  or  above  (with  respect  to  a  put 
option)  the  exercise  price  of  the  option: 
the  term  "in  the  money"  means  that  the 
current  market  price  of  the  underlying 
asset  or  index  is  not  below  (with  respect 
to  a  call  option)  or  above  (with  respect 
to  a  put  option)  the  exercise  price  of  the 
option:  the  term  "overlying  option" 
means  a  put  option  purchased  or  a  call 
option  written  against  a  long  position  in 
an  underlying  asset;  or  a  call  option 
purchased,  or  a  put  option  written 
against  a  short  position  in  an  underlying 
asset. 

(iv)  Securities,  including  options  and 
security  futures  contracts,  in  such 
accounts  shall  be  valued  conservatively 
in  light  of  current  market  prices  and  the 
amount  that  might  be  realized  upon 
liquidation.  Substantial  additional 
margin  must  be  required  or  excess  Net 
Capital  maintained  in  all  cases  where 
the  securities  carried:  (a)  Are  subject  to 
unusually  rapid  or  violent  changes  in 
value  including  volatility  in  the 
expiration  months  of  options  or  security 
futures  contracts,  (b)  do  not  have  an 
active  market,  of  (c)  in  one  or  more  or 
all  accounts,  including  proprietary 
accounts  combined,  are  such  that  they 
cannot  be  liquidated  promptly  or 
represent  undue  concentration  of  risk  in 
view  of  the  carrying  member's  Net 
Capital  and  its  overall  exposure  to 
material  loss. 

(F)  Approved  Specialists'  Accounts — 
others. 

(i)  Notwithstanding  the  other 
provisions  of(f)(l  1)  and  (f)(2)(J).  a 
member  may  carry  the  account  of  an 
"approved  specialist, "  which  account  is 
limited  to  bona  fide  specialist 
transactions  including  hedge 


transactions  with  security  futures 
contracts  upon  a  margin  basis  that  is 
satisfactory  to  both  parties  The  amount 
of  any  deficiency  between  the  equity  in 
the  account  and  haircut  requirement 
pursuant  to  Rule  15c3-l  shall  be 
charged  against  the  member's  net 
capital  when  computing  net  capital 
under  SEC  Rule  15c3-l.- 

(ii)  For  purposes  of  this  paragraph 
(fidJHF),  the  term  "approved 
specialist  "  means  a  specialist  who  is 
deemed  a  specialist  for  all  purposes 
under  the  Act  and  who  is  registered 
pursuant  to  the  rules  of  a  national 
securities  exchange 

(G)  Additional  Requirements. 

ai  Money  market  mutual  funds,  as 
defined  in  Rule  2a-7  under  the 
Investment  Company  Act  of  1940,  can 
be  used  for  satisfying  margin 
requirements  under  this  paragraph 
(f](U).  providedlhat  the  requirements 
of  Rule  404(b)  under  the  Act  and  Rule 
46(b)(2)  under  the  CEA  are  satisfied. 

(ii)  Day  trading  of  security  futures  is 
subject  to  the  minimum  requirements  of 
this  Rule.  If  deemed  a  pattern  day- 
trader,  the  customer  must  maintain 
equity  of  $25,000.  The  20  percent 
requirement,  for  security  futures 
contracts,  should  be  calculated  based 
on  the  greater  of  the  initial  or  closing 
transaction  and  any  amount  exceeding 
NASD  excess  must  be  collected.  The 
creation  of  a  customer  call  subjects  the 
account  to  all  the  restrictions  contained 
in  Rule  2520(f)(8)(B). 

(iii)  The  use  of  the  "time  and  tick" 
method  is  based  on  the  member's  abihty 
to  substantiate  the  validity  of  the  system 
used.  Lacking  this  ability  dictates  the 
use  of  the  aggregate  method. 

(iv)  Security  futures  contracts 
transacted  or  held  in  a  futures  account " 
shall  not  be  subject  to  any  provision  of 
this  Rule. 


II.  Self-Rp«ul<)l(ir\  Organizations 
Statemt-nt  of  the  Purpose  of.  and 
Statutory  Basis  lor,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of.  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

Background 

In  December  2000.  the  Commodity 
Futures  Modernization  Act  of  2000"  (the 
"CFMA")  was  signed  into  law  The 
CFMA.  among  other  things,  repealed  the 
Shad-Johnson  Accord,  and  now  permits, 
for  the  first  time,  the  trading  of  futures 
on  narrow-based  indices  and  single 
stocks  (collectively  referred  to  as 
"security  futures  contracts"  or  "SFCsV). 
SFCs  are  hybrid  products  in  that  they 
have  characteristics  traditionally 
associated  with  both  securities  and 
futures.  Accordingly,  the  CFMA 
requires  that  these  products  be  treated 
as  both  "securities"  and  "futures,"  and 
thus  thev  are  subject  to  regulation  by  the 
SEC  and  the  CFTC.  The  enactment  of 
the  CFMA  surfaced  a  number  of 
regulatory  issues,  including  determining 
the  appropriate  margin  treatment  for 
SFCs. 

The  CFTC  and  SEC  have  adopted 
customer  margin  requirements  for  SFCs 
("SEC/CFTC  Margin  Regulations")  i" 
pursuant  to  authority  delegated  to  them 
bv  the  Federal  Reserve  Board  ("FRB") 
under  Section  7(c)(2)(B)  of  the  Act."  As 
noted  in  the  adopting  release,'^  Section 
7(c)(2)  of  the  Act  provides  that  the 
customer  margin  requirements  for  SFCs 
must  satisfy  four  requirements:  (1)  They 
must  preserve  the  financial  integrity  of 
markets  trading  security  futures 
contracts;  (2)  they  must  prevent 
systemic  risk:  (3)  they  must  (a)  be 
consistent  with  the  margin  requirements 
for  comparable  options  traded  on  an 
exchange  registered  pursuant  to  Section 
6(a)  of  the  Act."  and  (b)  provide  for 
initial  and  maintenance  margin  that  are 
not  lower  than  the  lowest  level  of 
margin,  exclusive  of  premium,  required 
for  comparable  exchange  traded  options: 
and  (4)  they  must  be  and  remain 
consistent  with  the  margin  requirements 
established  by  the  FRB  under 
Regulation  T.'''  These  margin 
regulations  became  effective  on 
Septombrr  13,  2002.  The  amendments 
discussed  below  are  being  proposed  to 
conform  NASD  margin  rules  to  these 


'  See  Amendment  No.  1,  supra  note  3. 
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new  requirements,  and  to  be  comparable 
tn  those  of  the  NYSE. 

Proposed  Rule  Change 

NASD  Rule  2520  prescribes  specific 
indrpin  requirements  for  members  of 
NASD  that  must  be  maintained  in  all 
accounts  of  their  customers,  based  on 
the  type  of  securities  product  held  in 
such  accounts 

As  proposed.  NASD  Rule  2520(bl  dnd 
(c)  would  be  amended  tn  provide  that 
the  amount  of  initial  and  maintenance 
margin  required  for  long  and  short  SFCLs 
held  in  a  securities  account  shall  be  20 
percent  of  the  current  market  value  of 
such  SFC.  In  doing  so.  NASD  believes 
this  would  essentially  make  margin 
requirements  for  SFCs  consistent  with 
the  margin  requirements  for  comparable 
exchange-traded  options  contracts, 
which  are  premium  plus  20  percent  of 
the  underlying  securities. 

NASD  Rule  2520(e)(6i  ('Broker/ 
Dealer  Accounts")  is  being  amended  to 
permit  introducing  broker/dealers 
trading  SFCs  to  deduct  from  their 
proprietary  accounts  the  amount  of  anv 
deficiency  between  the  equitv  in  the 
account  and  the  haircut  requirements 
pursuant  to  Rule  15c3-l  under  the  Act 
("Net  Capital  Rule")  i'"'  in  computing  the 
net  capital  of  the  member,  in  lieu  of 
collecting  margin. 

NASD  Rule  2520(f)(ll)  ("Customer 
Margin  Rules  Relating  to  Security 
F'utures")  is  a  new  provision  that  will 
provide  that  transactions  in  SFCs  in  a 
securities  account  be  subject  to  all  other 
provisions  of  N.^SD  Rule  2520, 
in(  luding  Rule  2520(n(8HB)  CDav 
Trading")  Kxcluded  from  the  margin 
requirements  of  the  Rule  are 
arrangements  between  a  creditor  and  a 
borrower,  whereby  the  borrower  is 
defined  as  an  "Exempted  Perscm"  under 
Rule  401(a)(9)  "■  of  the  Act.  and  Rule 
41  43(a)(9) ''  under  the  Commodity 
Exchange  Act  SFCs  transacted  in  a 
futures  account  would  not  be  subiect  to 
the  requirements  of  .NASD  Rule  2520. 

NASD  Rule  2520(f)(H)(B)(iii) 
("Permissible  Offsets")  is  a  new 
provision  that  will  permit  margin  lower 
than  the  20  percent  general  requirement, 
and  thereby  recognize  the  hedged  nature 
of  certain  offsetting  positions  involving 
SFC-s  and  related  positions.  In  doing  so. 
margin  levels  for  offsetting  positions 
involving  SFCs  and  related  positions 
would  be  lower  than  would  be  required 
if  those  positions  were  margined 
separately.  Further,  the  proposed  rule 
change  makes  NASD's  Rule  consistent 
with  the  table  of  offsets  included  in  the 


recently  adopted  SEC/CFTC  margin 
regulations  noted  above. 

NASD  Rule  2520(f)(ll)(C)  is  a  new 
provision  that  would  provide  certain 
definitions  that  apply  specifically  to 
SFCs  including,  among  other  things,  the 
definitions  of  "security  futures 
contract."  "current  market  value."  and 
"underlying  security" 

NASD  Rule  2520(f){n){D)  ("Security 
Futures  Dealers  Accounts").  NASD 
Rule  2520(f)(n)(E)  ("Approved  Options 
Specialists   or  Market  Maker's 
Accounts"),  and  NASD  Rule 
2520(f)(ll)(F)  ("Approved  Specialists' 
Accounts — others")  are  new  rule 
provisions  .^s  proposed,  the  rule  would 
permit  "good  faith"  margin  treatment 
for  specified  hedged  offset  positions 
carried  in  the  accounts  noted  above. 
However,  unlike  the  amendments 
proposed  by  other  SROs '"  on  security 
futures,  NASD  believes  that  its  proposal 
will  permit  members  to  accord  offset 
treatment  m  accounts  carried  for  such 
specialists,  market  makers  and  security 
futures  dealers  only  when  their  activity 
IS  limited  to  bona  fide  specialist  or 
market  making  transactions  According 
to  NASD,  the  hmitdtions  imposed  are 
consistent  with  NASD's  belief  that 
market  makers  bear  the  primary 
responsibility  and  obligation  to 
maintain  fair  and  orderly  markets,  and 
provide  liquidity  to  the  marketplace. 
Were  a  revenue  or  other  test  substituted 
for  the  affirmative  obligation  standard 
here  proposed.  NASD  believes  that 
entities  other  than  qualified  market 
makers  would  be  permitted  to  receive 
the  more  favorable  market  maker  margin 
treatment  NASD  believes  that  such  was 
not  the  Commission  s  or  CFTC's  intent 
when  adoptmg  these  rules. 

N.\SD  Rule  25201  f)(ll)(G){i)  is  a  new 
proposed  provision  that  would  permit 
money  market  mutual  funds  as  defined 
in  Rule  2a-7  under  the  Investment 
Company  Act  of  1940  to  be  used  for 
satisfying  margin  requirements  for 
securities  transactions,  provided  that 
the  requirements  of  Rule  404(b)  '"  under 
the  Act  and  Rule  41  46(b)(2)  -"  under  the 
CEA  are  satisfied  Presently,  money 
market  mutual  funds  may  be  used  as 
collateral  to  satisfy  margin  requirements 
under  Regulation  Tina  securities 
margin  account.  The  amendments  \i< 
NASD  Rule  2520  would  now  permit  the 
use  of  such  hinds  as  collateral  for  SFCs 
as  IS  required  by  the  new  SEC  CFTC 
Margm  Regulations  described  above. 


»»17CFR240.15c3-l 
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Except  as  otherwise  intended,  NASD 
believes  that  these  proposed 
amendments  are  consistent  with  other 
SRO  rule  amendments  addressing 
margin  requirements  for  SFCs  (i.e., 
Nasdaq-Liffe  Markets,  OneChicago, 
LLC). 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act,^'  which 
requires,  among  other  things,  that 
NASD's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest  by  establishing  margin 
rules  for  security  futures  that  are 
comparable  with  those  developed  by  the 
SEC  and  CFTC  and  proposed  bv  other 
SROs. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 

of  the  purposes  of  the  .Art 

IT.  Self-Regulatory  Oreani/atiun  s 
Statement  on  Comment.s  on  the 
Proposed  Rule  C^hanee  Reieued  From 
Members,  Participants   or  Others 

Written  comments  were  neither 
solicited  nor  received 

TIT  Date  of  EflFprtivpnes.s  of  the 
Proposed  Rule  Change  and  Timing  fur 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

I\'.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
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and  Exchange  Commission,  450  Fifth 
Street.  NW..  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NASD.  All 
submissions  should  refer  to  the  File  No. 
SR-NASD-2002-166  and  in  the  caption 
above  and  should  be  submitted  by 
January  14.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland, 
Deputy  Secretary-. 

|FR  Doc.  02-32:«8  Filed  12-23-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Release  No    :t4  47008    File  No   SR   NASD 
?002    1S.!: 

Self-Regulatory  Organij:ations    Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No    1  Thereto  by  the  National 
Association  of  Securities  Dealers.  Inc 
To  Extend  Manni.ig  Protection  to 
Customer  Limit  Orders  in  All  Securities 
Quoted  on  the  Over-fhe-Counter 
Bulletin  Board  on  a  Permanent  Basis 

December  16,  2002. 

I     lull  iiii  111  tiiin 

On  October  25,  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary.  The 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"), 
filed  with  the  Securitie.s  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b— 4  thereunder.-'  a  proposed  rule 
change  to  make  permanent  NASD  Rule 
6541.  which  currently  is  operating  on  a 
pilot  basis.  NASD  Rule  6541  provides 
Manning  protection  to  customer  limit 
orders  in  approximately  325  securities 
quoted  on  the  Over-the-Counter  Bulletin 


Board  ("OTCBB  ").  The  proposal  vvd.s 
published  for  comment  in  the  Federal 
Register  on  November  15.  2002. '  The 
Commission  received  no  comments  on 
the  proposal.  On  December  16,  2002,  the 
NASD  (through  Nasdaq)  filed 
Amendment  No.  1  to  the  proposal.''  This 
notice  and  order  solicits  comment  on 
the  proposed  rule  change,  as  revised  by 
Amendment  No.  1.  and  approves  the 
amended  proposal  on  an  accelerated 
basis. 

11   n»'s«  ription  nf  Proposed  RuU'  Change 
acid  AmentinnMil  \u    1 

NASD  Rule  6541  is  an  investor 
protection  tool  based  on  NASD 
Interpretive  Material  ("IM")  2110-2 
(commonly  known  as  the  "Manning 
Rule").  In  the  original  Manning  case,  the 
NASD  found,  and  the  Commission 
affirmed,  that  a  member  firm  that 
accepts  a  customer  limit  order  has  a 
fiduciary  duty  to  refrain  from  trading  for 
its  own  account  at  a  price  more 
favorable  than  the  customer's  order.'' 
NASD  Rule  6541  currently  extends 
customer  limit  order  protection  to 
approximated  325  securities  quoted  on 
the  OTCBB  on  a  pilot  basis.f  NASD  Rule 
6541(a)  prohibits  an  NASD  member  that 
accepts  a  customer  limit  order  in  these 
securities  from  "trading  ahead  "  of  the 
limit  order  for  its  own  account  at  prices 
equal  or  superior  to  the  limit  order, 
without  first  executing  the  limit  order. 
NASD  Rule  6541(b)  permits  a  member 
to  avoid  the  obligation  in  paragraph  (a) 
through  the  provision  of  price 
improvement.  If  a  customer  limit  order 
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'  15  U.S.C,  78s(b)(0. 
»I7CFR240.19b-4. 


I  See  Sec  unties  Exchange  Act  Release  No.  46783 
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Nancy  j.  Sanow,  Division  uf  Market  Regulation. 
Commission,  dated  Decemlier  13.  2002 
("Amendment  No.  l").  Amendment  No.  1  would 
revise  paragrapfi  (e)  of  NASD  Rule  6541  to  remove: 
( 1 )  A  provision  specifying  ttie  dale  of  the  rule's 
expiration;  and  (2)  a  provision  limiting  the  rule 
only  to  ()Tt;BB  securities  that  are  expressly 
identified  as  being  subject  to  the  rule.  These 
provisions  are  no  longer  necessary  in  light  of  the 
NASD's  proposal  to  extend  limit  order  protection  to 
all  OTCBB  securities  on  a  permanent  basis 

■"  See  In  re  E.F.  Mutton  S-  Co..  Securities  Exchange 
Act  Release  No.  25887  duly  6,  1988)  [■Manning  ] 

"  See  Securities  Exchange  Act  Release  No  43944 
(February  8.  2001),  66  FR  10541  (February  15,  2001) 
(approving  SR-NASD-00-22).  See  also  Securities 
Exchange  Art  Release  No  44593  (July  26.  2001).  66 
FR  40304  (August  2.  2001)  (SR-NASD-2001-39) 
(amending  the  price  improvement  provisions  of 
NASD  Rule  6541);  Securities  Exchange  Act  Release 
No  45011  (November  1.  2001).  66  FR  56587 
(November  8.  2001)  (SR-NA.SD-2001-78)  (hirther 
amending  the  price  improvement  provisions); 
Securities  Exchange  Act  Release  No.  45276  (January 
14,  2002).  67  FR  2936  (January  22.  2002)  (SR- 
NASD-2002-06)  (extending  pilot  period  for  NASD 
Rule  6541  for  an  additional  six  months):  Securities 
Exchange  Act  Release  No.  46248  duly  24.  2002).  67 
FR  49727  duly  31.  2002)  (SR-NASD-2002-95) 
(extending  pilot  period  for  NASO  Rule  6541  for  an 
additional  six  months). 


is  priced  at  or  inside  the  current  inside 
spread,  the  price  improvement  must  be 
for  a  minimum  of  the  lesser  of  $0.01  or 
one-half  of  the  current  inside  spread.^ 

NASD  Rule  6541(c)  provides  that, 
notwithstanding  the  obligation  in 
paragraph  (a),  a  member  may  negotiate 
specific  terms  and  conditions  applicable 
to  the  acceptance  of  the  limit  orders  of 
institutional  accounts  and  of  orders 
greater  than  10,000  shares  and  $20,000 
in  value.  NASD  Rule  6541(d)  provides 
that  a  member  that  trades  through  a  held 
limit  order  must  execute  sui  h  limit 
order  contemfxtranefnisU.  but  in  no 
case  later  tti.iii  ti\  •'  mu miles  after  the 
member  has  traded  at  a  prit:e  more 
favorable  than  the  customer  s  price. 
NASD  Rule  6541(e)  provides  that  the 
rule  applies  from  9:30  a.m.  until  4  p.m. 
Eastern  Time,  and  that  the  rule  applies 
regardless  of  whether  the  subject 
security  is  also  quoted  in  another 
quotation  medium. 

During  the  pilot  period,  Nasdaq's 
Department  of  Economic  Research 
analyzed  the  impact  of  the  pilot  on 
relevant  aspects  of  the  OTCBB 's 
operation.  Nasdaq  reported  that  the 
Department's  study  found  no  material 
impact  on  market  quality  (as  measured 
by  trading  activity,  market  maker 
quoting  activity,  and  spread  behavior) 
for  the  securities  subject  to  the  pilot. 

Nasdaq  now  seeks  to  establisn  NASD 
Rule  6541  on  a  permanent  basis  and  to 
extend  Manning  protection  to  customer 
limit  orders  in  all  securities  quoted  on 
the  OTCBB.  In  addition,  consistent  with 
this  proposal,  Nasdaq  in  Amendment 
No.  1  proposed  to  eliminate  two  existing 
provisions  of  NASD  Rule  6541(e),  which 
provide  that  the  current  pilot  applies 
only  to  certain  securities  for  a  specified 
time  period.  As  revised  by  Amendment 
No.  1,  NASD  Rule  6541  would  appear 
as  follows: 

Rule  6541      limit  Order  Protection 

ta)-(d)  No  change. 

(e)  Application 

1(1)  This  rule  shall  apply  only  to 
OTCBB  securities  specifically  identified 
as  such  through  the  Nasdaq  Workstation 
service.) 

(l|2l)  This  rule  shall  apply,  regardless 
of  whether  the  subject  security  is 
additionally  quoted  in  a  separate 
quotation  medium. 

(2(3))  This  rule  shall  apply  from  9:30 
a.m.  to  4  p.m.  Eastern  Time. 

1(4)  This  rule  shall  be  in  effect  until 
December  15,  2002] 


'  For  purposes  of  NASD  Rule  6541(b),  the  inside 
spread  ij  defined  as  the  difference  between  the  best 
reasonably  available  bid  and  offer  in  the  subject 
security. 
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III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  .Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association.*'  Specifically,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  rec^uirements  of 
section  15A(b)(6)  of  th**  AcA.^  which 
requires  that  the  rules  of  a  registered 
national  securities  association  be 
iit>signed  to  prevent  fraudulent  and 
manipulative  acts  and  practices:  to 
[iromute  )ust  and  equitable  principles  of 
trade:  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system:  and.  in  general,  to  protect 
investors  and  the  public  interest. 

When  the  Commission  approved  the 
original  proposal  that  instituted  limit 
order  protection  for  Nasdaq  securities,  it 
stated: 

The  Commission  believes  that  the  rule 
change  (which  instituted  NASD  IM-2110-21 
will  enhance  investor  confidence  by 
improving  the  quality  of  executions  for 
customers.  By  giving  a  customer's  limit  order 
priority  over  the  market  maker's  proprietary 
trading,  more  trade  volume  will  be  available 
to  be  matched  with  the  customer's  order, 
resulting  in  quicker  and  more  frequent 
executions  for  customers. 

The  NASD's  proposal  will  also  improve  the 
price  discovery  process  in  NASDAQ 
securities.  Limit  orders  aid  price  discovery 
by  adding  liquidity  to  the  market  and  by 
tightening  the  spread  between  the  bid  and 
ask  price  of  a  security.  In  the  past,  customers 
may  have  refrained  from  placing  limit  orders 
because  of  the  uncertainty  of  and  difficulty 
in  obtaining  an  execution  at  a  price  between 
the  spread.  The  new  rule  will  encourage 
dealers  to  execute  customer  limit  orders  in  a 
timely  fashion  so  that  they  may  resume  their 
proprietarv  trading  activities.  "The  practice  of 
delaying  executions  until  the  inside  price 
reaches  the  customer's  limit  order  also 
impedes  price  discovery  by  Shielding  those 
orders  from  the  rest  of  the  investing  public. 
More  expeditious  handling  of  customer  limit 
orders  *    •    •  will  provide  investors  with  a 
more  accurate  indication  of  the  buy  and  sell 
interest  at  a  given  moment.'" 

The  Commission  cited  this  provision  in 
approving  the  OTCBB  Manning  pilot  in 
Februarv  2001."  In  the  Februdr\  2001 
approval  order,  the  Commission  also 
stated  its  view  that  a  Manning  pilot  on 
the  (  )T(;BB  was  an  appropriate  first  step 
in  bringing  limit  order  protection  to  the 
OTCBB.  and  that  the  pilot  program 
would  afford  Nasdaq  the  opportunity  to 


"  In  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  See  15  U.S.C. 
78c(fl. 

9  15U.S.C.  78o(bK6). 

•0  See  Securities  Exchange  Act  Release  No.  34279 
(June  29.  1994).  59  FR  34883  (July  7.  1994). 

<  ■  See  supra  note  6.  66  FR  at  10543. 


study  the  application  of  the  rule  and  to 
consider  further  refinements  ■- 

The  Commission  believes  that  it  is 
appropriate  at  this  time  to  approve  limit 
order  protection  lor  all  OTCBB 
securities  on  a  permanent  basis.  In 
making  this  determination,  the 
Commission  notes  that  Nasdaq  did  not 
obsen.-e  any  material  impact  on  market 
qualitv  for  the  OTCBB  securities  subject 
to  the  pilot,"  The  rationale  for 
apprrn'ing  limit  order  protection  for 
Nasdaq  securities  and  the  pilot  for 
OTCBB  securities  applies  equally  to 
approving  the  OTCBB  Manning  rule  on 
d  permanent  basis;  Limit  order 
protection  ensures  that  a  market  maker 
considers  the  limit  orders  of  customers 
when  executing  it-s  own  orders  and  thus 
prevents  the  isolation  of  customer  limit 
orders  that  might  othenvise  occur  if  a 
market  maker  were  freely  able  to  trade 
ahead  of  Ihem  The  Commission 
believes  that  the  liquidity  and 
transparencv  of  the  market  in  OTCBB 
securities  should  improve  as  a  result  of 
applving  Manning  protection  to  them  on 
a  permanent  basis. 

Under  Section  19(b)(2)  of  the  Act,"» 
the  Commission  mav  not  approve  a 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  the  filing 
thereof,  unless  the  Commission  finds 
good  cause  for  so  doing.  The 
Commission  hereby  finds  good  cause  for 
approving  the  proposal,  as  revised  by 
Amendment  No  1.  prior  to  the  thirtieth 
dav  after  the  date  of  publication  of 
notice  in  the  Federal  Register  The 
revisions  to  the  proposed  rule  text  made 
by  Amendment  No.  1  are  technical  in 
nature  and  consistent  with  Nasdaq's 
proposal  to  extend  Manning  protection 
to  all  OTCBB  securities  on  a  permanent 
basis,  Accordinglv,  the  Commission 
believes  if  is  appropriate  to  approve  the 
amended  proposal  at  this  time. 

IV,  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  proposed  rule 
change  including  whether  the  proposal. 
as  amended,  is  ronsistent  with  the  Act. 
Persons  making  wTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretarv.  Securities  and  Exchange 
Commission,  450  Fifth  .Street.  NW., 
Washington,  DC  20549-0609,  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
w  ith  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C,  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-153  and  should  be 
submitted  by  January  14,  2003. 

V  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act'^  that  the 
proposed  rule  change  (S.R-NASD-2002- 
153).  as  amended,  is  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  '^ 

MrtrKart^t  H.  McFarland, 
Deputy  becretar^'. 
IFR  Doc:  02-32320  Filed  12-23-02;  8:45  am] 

BILLING  COOE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-470i2    Fiie  Nc   SR-SASD- 
2002-2691 

Self-Regulatory  Organizations  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Ru>e  Change  by  National 
Association  of  Securities  Oeaters  Inc 
To  Modify  Maximum  Execution  Fees 
and  Credits  tor  SuperMontage 
Transactions  in  Low-Priced  Securities 

December  26.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
22,  2002.  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"), 
through  its  subsidiary,  The  Nasdaq 
Stock  Market.  Inc.  ("isJasdaq").  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission  ")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq 
has  designated  this  proposal  as  one 
establishing  or  changing  a  due.  fee  or 
other  charge  imposed  by  the  self- 
regulatory  organization  under  section 
19(b)(3)(a)(ii)  of  the  Act  '  and  Rule  19b- 


^i  See  id. 

'*See  supra  note  6. 

'« 15  U.S.C.  788(b)(2). 


>5W. 

>»17  CFR  200.3»-3(a)(12). 

'15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4 

3 15  U.S.C.  788(b)(3)(A)(ii). 


78")  52 


hederal    Ket^istJT    Vn!    H"^    \'n     JA"^ 'TwP'^dr 


^\ 


D 


t'l  t'iHlHT 


J4       JOl)^      N.)tH 


4(f)(2)  thereunder."  which  renders  the 
rule  effective  upon  Commission  receipt 
of  this  filing.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons 

I.  S«'IIKi'i;ul.i!iii  \   I  Iru.iiu/.ilioii  s 
St.itfmfiil  lit  Ihf  I  (Tins  lit  tlif  Siihsl.im  »• 
ul  the  I'rupused  Kuie  Lh.tnyf 

Nasdaq  proposes  to  modify  the  caps 
on  the  SuperMontage  order  execution 
charges  and  liquidity  provider  credits 
applicable  to  Non-Directed  and 
Preferenced  Orders  for  securities  that 
are  priced  at  $1.00  or  less  per  share. 


Nasdaq  will  implement  the  rult     :i  i:  .• 
on  December  1.  2002.  Because  the 
transition  from  the  SuperSOES,  SOES, 
and  SelectNet  environment  to 
SuperMontage  will  still  be  in  progress  at 
that  time,  Nasdaq  will  continue  to 
charge  its  filed  prices  for  SuperSOES. 
SOES.  SelectNet.  and  quotation  updates 
for  stocks  that  have  not  transitioned, 
while  charging  the  SuperMontage  prices 
established  through  SR-NASD-2002- 
44."^  SR-NASD-2002-91.«  SR-NASD- 
2002-135.^  SR-NASD-2002-151.«  and 
SR-NASD-2002-169  for  stocks  that 
have  transitioned. 


The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 


Rule  71110.  System  Sfrvires 

(aMhJ  No  change. 

(i)  Nasdaq  National  Market  Execution 
System  (SuperMontage) 

The  following  charges  shall  apply  to 
the  use  of  the  Nasdaq  National  Market 
Execution  System  (commonly  known  as 
SuperMontage)  by  members: 


Order  Entry: 

Non-Directed  orders  (excluding  Preferenced  Orders)  

Preferenced  Orders: 

Preferenced  Orders  that  access  a  Quote/Order  of  the  mem- 
ber that  entered  the  Preferenced  Order). 

Other  Preferenced  Orders  

Diret:ted  Orders  

Order  Execution: 

Non-Directed   or   Preferenced   Order   that   accesses  the  Quote/ 

Order  of  a  market  participant  that  does  not  charge  an  access 

fee  to  market  participants  accessing  its  Quotes/Orders  through 

the  NNMS: 

Clharge  to  member  entering  order  


Credit  to  member  providing  liquidity 


Non-Directed  or  Preferenced  Order  that  accesses  the  Quote/ 
Order  of  a  market  participant  that  charges  an  access  fee  to 
market  participants  accessing  its  Quotes/Orders  through  the 
NNMS. 

Directed  Order  

Non-Directed  or  Preferenced  Order  entered  by  a  member  that  ac- 
cesses a  Quote/Order  of  such  member. 
Order  Cancellation: 

Non-Directed  Orders  (excluding  Preferenced  Orders)  

Preferenced  Orders 

Directed  Orders  

Entry  and  Maintenance  of  Quotes/Orders  by  Nasdaq  Quoting  market 
Participants: 

Initial  entry  of  Quote/Order  

Change  of  Quote/Order  due  to  order  execution  through  Super 
Montage. 

Cancel/replace  of  Quote/Order  to  increase  size 

Cancel/replace  of  Quote/Order  to  change  price 

Cancel/replace  of  Quote/Order  to  decrease  size  manually  

Cancellation  of  Quote/Order  

Cancellation  of  Quote/Order  due  to  order  purge  or  timeout  


No  charge. 

No  charge. 

S0.02  per  order  entry. 
$0.10  per  order  entry. 


$0,003  per  share  executed  (but  no  more  than  |$75|  $120  per  trade 
for  trades  in  securities  exe<:uled  at  $1.00  or  less  per  share). 

$0,002  per  share  executed  (but  no  more  than  |S50|  $80  per  trade  for 
trades  in  securities  executed  at  $1.00  or  less  per  share). 

$0,001  per  share  executed  (but  no  more  than  |$25|  $40  per  trade  for 
trades  in  se<:urities  executed  at  $1.00  or  less  per  share). 


$0,003  per  share  executed. 
No  charge. 


$0.01  per  order  cancelled. 
$0.01  per  order  cancelled. 
$0.10  per  order  cancelled. 


No  charge. 
No  charge. 

No  charge. 

$0.01. 

$0.01. 

$0.01. 

$0.0075. 


11    Sell  K,".;ul.itiii  \  (  liu.ini/.ilidii  s 
SI.iti'iniMil  (i!  !hr  I'mpusi'  ut    .iml 
Sl.iluliir'.    I4,isis  111!     llir  I'l  npost-d   Kuir 

Ill  US  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 


proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A,  B. 


and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


M/CFR'iAOig-^tFKZ). 

■''  Securities  Exchange  Act  Release  No.  4S906  (May 
10,  2002).  67  FR  34965  (May  16.  2002)  (SR-NASI>- 
2002-44).  SR-NASD-2002-44  eslabli.shed  d  fee 
scheduled  for  members'  use  of  SuperMoiilane. 

''Securities  Exchange  Act  Relea.so  No.  46343 
(August  13.  2002).  67  FK  53822  (August  19.  2002) 
(SR-NASl>-2002-91).  SR-NASD-2002-91  provides 
that  the  fees  for  the  use  of  SuperMontage  by  a 


national  securities  exchange  trading  Nasdaq 
securities  on  an  unlisted  trading  privileges  basis  (a 
"UTP  Exchange")  may  l>e  established  by  moans  of 
an  agreement  (jetween  Nasdaq  and  the  UTP 
Exchange. 

'  Securities  Exchange  Act  Release  No.  46648 
((Dctober  11.  2002).  67  FR  64439  (October  18.  2002) 
(SR-NASD- 2002-135)  SR-NASD-2002-135 
established  the  maximum  execution  fees  and 


credits  for  transactions  in  low-priced  securities  that 
are  being  modified  by  SR-NASD-2002-169. 

"Securities  Exchange  Act  Release  No.  46917 
(November  26.  2002).  67  FR  72254  (December  4. 
2002)  (SR-NASI>-2002-151).  SR-NASD-2002-151 
increased  the  fees  and  credits  applicable  to 
execution  of  non-directed,  directed,  and 
preferenced  orders. 
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A.  Self-Rciiuhitnn  Organization's 
Sttitrmpnt  oi  the  Purposf  of  and 
Statutory-  Basis  Jar.  the  Proposed  Rule 
Change 

1 .  Purpose 

Earlier  this  year.  Nasdaq  filed 
proposed  rule  changes  to  control  trrtdmg 
costs  for  low-priced  securities  tradtnl 
tlirough  its  SuperSOES  and 
SuperMontage  transaction  exe(  ution 
systems.^  These  proposed  rule  chdiitip- 
were  filed  in  response  to  market  activit\ 
that  caused  the  prices  of  many  Nasdaq 
securities  to  fluctuate,  and  in  some 
cases  lose  significant  value  As  the  price 
of  a  security  declines,  market 
participants  generally  need  to  purchase 
or  sell  an  increasing  number  of  tola! 
shares  to  participate  actively  in  the 
market  for  the  issue.  This  increase  in  the 
size  of  individual  transactions,  when 
combined  with  an  unlimited  per  share 
fee  and  credit  structure,  had  the 
potential  to  raise  execution  costs  to 
market  participants  and  result  in 
disproportionate  credits  to  liquidity 
providers.  Accordingly,  Nasdaq 
established  caps  on  the  order  execution 
fees  and  liquidity  provider  credits  for 
Non-Directed  and  Preferenced  Orders 
that  execute  at  prices  of  $1.00  or  less. 

Under  the  original  fee  schedule  for 
SuperMontage,  as  established  by  SR- 
NASD-2002-44,'"  a  member  that 
entered  a  Non-Directed  or  Preferenced 
Order  paid  $0,002  per  share  executed 
for  an  order  executed  against  the  Quote/ 
Order  of  a  market  participant  that  does 
not  charge  an  access  fee,  and  the 
liquidity  provider  received  a  $0,001 
credit.  Members  paid  $0,001  per  share 
for  an  order  executed  against  the  Quote/ 
Order  of  a  market  participant  that 
charges  an  access  fee,  with  the  liquidity 
[)rovider  receiving  no  credit.  Under  SR- 
NASD-2002-135."  for  trades  in 
securities  priced  at  $1.00  or  less,  these 
fees  were  capped  $75  if  the  order 
executed  against  the  Quote/Order  of  a 
market  participant  that  did  not  charge 


an  access  fee.  iiii  S  *' 


'he  order 


executed  again.-,!  tiu-  Qui.tL'  Order  of  a 
market  participant  that  charged  an 
access  fee.  Similarly,  the  maximum 
credit  to  a  liquidity  provider  for  a 


"Securities  Exchange  .\ct  Release  No.  4664B 
(October  11.  20021.67  FR  64439  (O<:tober  18.2002) 
(SR-NASD-2002-135)  (SuperMontage);  .Securities 
Exchange  Act  Release  No.  46456  (September  3, 
2002).  67  FR  57470  (September  10.  2002)  (SR- 
NASD-2002-106)  (SuperSOES).  SR-NASD-2002- 
135  and  SR-NASD-2002-106  were  effective  upon 
filing.  Nasdaq  has  also  filed  with  the  Commission 
a  proposed  rule  change  to  apply  the  fee  and  rebate 
limits  established  bv  SR-NASD-2002-106 
retroactively,  as  of  I'uly  1 .  2002.  See  SR-NASD- 
2002-107  (August  5,  2002). 

■"See  note  5,  supra. 

' '  See  note  7,  supra. 


transactir.n  m  a  low-priced  security  was 
$37.50  Thus,  the  caps  applied  to  the 
execution  of  order?  for  more  than  37.500 
shares.'^  To  the  extent  that  an  executed 
order  contained  more  shares,  the  excess 
shares  were  free. 

In  SR-NASD-2002-151,'^  Nasdaq 
increased  the  order  execution  charges 
and  credits  applicable  to  Non-Directed 
and  Preferenced  Orders:  $0,003  for 
nrders  that  access  the  Quote/Order  of  a 
market  participant  that  does  not  charge 
an  access  fee.  with  a  $0,002  credit  to  the 
liquidity  provider. '•*  The  fee  change, 
which  was  effective  November  1.  2002. 
was  not  intended  to  change  the  per 
share  revenue  that  Nasdaq  receives  from 
transactions,  however,  because  the 
execution  fee  increase  is  offset  by  the 
increase  in  the  credit   Nasdaq's  revenue 
remains  $0,001  per  share  for  all  trades 
that  are  not  subject  to  the  caps. 

The  fee  change  has  had  an  indirect 
and  adverse  effect  on  Nasdaq's 
revenues,  however,  because  the  fee  caps 
were  not  adjusted  to  the  extent 
necessary  to  avoid  allowing  a  higher 
number  of  shares  to  trade  without 
charge.  Specifically,  the  caps  currently 
apply  to  the  execution  of  low-priced 
orders  with  more  than  25,000  (rather 
than  37,500)  shares. '^ 

Nasdaq  introduced  the  caps  because 
of  a  concern  that  the  cost  of  transactions 
in  low-priced  stocks  could  become 
unreasonably  high,  and  recognized  that 
the  caps  would  result  in  some  lost 
revenue.  It  has  concluded,  however,  that 
the  current  level  of  the  caps  must  be 
increased  to  reflect  the  higher  fees  and 
credits  instituted  imder  SR-NASD- 
2002-151."^  Without  this  change, 
Nasdaq  will  be  allowing  a  far  greater 
number  of  shares  to  trade  without 
charge  [i.e..  because  they  are  part  of  a 
trade  for  more  than  25.000  shares)  than 
it  had  originally  intended  when  it 
introducectthe  fee  caps  at  the  37.500 
share  level. 

Accordingly,  Nasdaq  is  proposing  to 
increase  the  cap  to  $120  for  orders  that 
access  the  Quote/Order  of  a  market 
participant  that  does  not  charge  an 
access  fee,  $40  for  orders  that  access  the 
Quote/Order  of  a  fee-charging  market 
participant,  and  $80  for  the  liquidity 
provider  credit.  These  caps  reflect  a 
40,000  share  level,  above  which 
additional  shares  are  free  (slightly 


'2  37.500  shares  X  $0,002  =  $75.00. 

37.500  shares  x  $0,001  =  S37.50. 

'^  See  note  8.  supra. 

'•'  The  fee  to  access  the  Quote/Order  of  a  market 
participant  that  charges  an  access  fee  remained 
$0,001 

'5  25.000  shares  x  $0,003  =  $75. 

25.000  shares  x  $0,002  =  $50. 

25.000  shares  x  $0,001  =  $25. 

'8  See  note  8.  supra. 


higher  than  the  original  37.500  share 

level). '^ 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act,'" 
in  general,  and  with  section  15A(b)(5)  of 
the  Act,'^  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  members  and  issuers,  and  other 
persons  using  any  facility  or  system 
which  the  NASD  operates  or  controls. 

B.  Self-Regulaton'  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulator}'  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectivenes-"   >'  thi 
Proposed  Rule  Chancr  aiiH  I   minv.  for 

(.ommission  As  tum 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  ^"  and  Rule 
19b--4(f)(2)  thereunder,  because  it 
establishes  or  changes  a  due.  fee,  or 
charge  imposed  by  the  self-regulator}' 
organization.^'  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessar>'  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissons 
should  file  six  copies  thereof  with  the 
Secretary,  Seciirities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 


"40,000  shares  x  $0,003  =  $120. 
40.000  shares  x  $0,002  =  $80. 
40.000  shares  x  $0,001  =  $40. 
'"15U.S.C.  780-3. 
1B15U.S.C.  78o-3(b)(5). 
20  15U.S.C.  78s(b)(3)(a)(ii). 
2'17CFR240.19b-4(0(2). 
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with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-169  and  should  be 
submitted  by  January  14.  2003. 

For  the  (;ommission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ^^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc.  02-32321  Filed  12-23-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 
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Self-Regulatory  Organizations  Notice 
ot  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Exchange  Inc  Relating  to 
New  Order  Types  Called  IOC  Cross 
Orders  and  PNP  Cross  Orders  and 
Amending  PCXE  Rule  7  37 

ucci'iiiiifr  111.  ziiuj 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  December 
9.  2002.  the  Pacific  Exchange,  Inc. 
("PCX")  filed  with  the  Securities  and 
Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  the  PCX  has 
prepared.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

1    Self-Ret;ulat()rv  Drtjani/alion's 
SlatfiiuTit  lit  liu'  rcrins  tit  Subsldiue  ut 
th»'  Propost'd  Ruh-  (^han^e 

The  Pt;X,  through  its  wholly  owned 
subsidiary  PCX  Equities.  Inc.  ("PCXE"). 
proposes  to  amend  its  rules  governing 
the  Archipelago  Exchange  ("ArcaEx"). 
the  equities  trading  facility  of  PCXE.  by: 
(1)  Adopting  two  new  order  types,  an 
Immediate-or-Cancel  ("IOC")  Cross 
Order  and  a  Post  No  Preference  ("PNP") 
Cross  Order:  and  (2)  amending  PCXE 


•"  27  C;FR  2(X).30-3(aHl2). 
•15  U.S.C.  78s(b)(l). 
»CFR240.J9b-«. 


Rule  7.37  to  provide  for  a  limited 
exemption  from  the  trade-through 
restrictions  for  these  new  order  types. 
The  text  of  the  proposed  rule  change  is 
below.  Proposed  new  text  is  italicized 
and  proposed  deleted  text  is  bracketed. 

IH  \  Kquitifs    Ini     -Rule  7   Kquities 
Trading 

Orders  and  Modifiers 

Rule  7.31(a)-(x)— No  change. 

(vHz) — Reserved. 

faal  Immediate-or-Cancel  ("IOC") 
Cross  Order.  An  IOC  Cmss  Order  is  an 
order  that  is  to  be  executed  in  its 
entirety  as  a  cross  transaction  as  soon 
as  such  order  is  received:  provided, 
however,  the  Corporation  will  cancel  an 
IOC  Cross  Order  at  the  time  of  order 
entry  if: 

(1)  the  cross  price  locks  or  crosses  the 
BBO:  or 

(2)  the  cross  price  would  cause  an 
execution  at  a  price  that  trades  through 
the  NBBO.  except  as  proxided  in  Rule 
7.37:  or 

(3)  the  cross  price  is  between  the  BBO 
and  does  not  improve  the  BBO  by  the 
MPII  pursuant  to  Rule  7.6(al, 
Commentary  .06. 

(bbl  PNP  (Post  No  Preference)  Cross 
Order.  A  Cross  Order  that  is  to  be 
executed  in  whole  or  in  part  on  the 
Corporation  and  the  portion  not  so 
executed  is  to  be  canceled,  without 
routing  any  portion  of  the  Cross  Order 
to  another  market  center.  When  the 
cross  price  is  equal  to  or  better  than  the 
NBBO  and  is  at  the  BBO.  the  relevant 
portion  of  the  PNP  Cross  Order  will  be 
matched  first  against  displayed  orders 
with  priority  in  the  Area  Book,  and  then 
the  remainder  of  the  PNP  Cross  Order 
will  be  matched.  Any  unexecuted 
portion  of  the  PNP  Cross  will  be 
canceled.  The  Corporation  will  cancel 
either  the  entire  PNP  Cross  Order  at  the 
time  of  order  entry,  or  the  unexecuted 
portion  of  a  PNP  Cross  Order  at  any 
time  during  the  order  execution  process, 
whichever  is  applicable,  if: 

(1)  the  cross  price  would  cause  an 
execution  at  a  price  that  trades  through 
the  NBBO,  except  as  provided  in  Rule 
7.37: 

(2)  the  cross  price  is  between  the  BBO 
and  does  not  improve  the  BBO  by  the 
MPII  pursuant  to  Rule  7.6(a). 
Commentary  .06. 
***** 

Order  K\e«  ution 

Rule  7.37.  Subject  to  the  restrictions 
on  short  sales  under  Rule  lOa-1  under 
the  Exchange  Act.  like-priced  orders, 
bids  and  offers  shall  be  matched  for 
execution  by  following  Steps  1  through 
5  in  this  Rule;  provided,  however,  for  an 


execution  to  occur  in  any  Order  Process, 

the  prii  t'  must  bf  fHqiial  to  nr  hettrT  than 
the  NBB( )  unless  the  Archijiii.igi. 
Exchange  has  routed  orders  to  away 
markets  at  the  NBBO.  where  applicable 
(however,  a  User  may  submit  a  NOW 
Order  or  Primary  Only  Order  that  may 
be  routed  to  an  away  market  without 
consideration  of  the  NBBO).  This  rule 
will  not  apply  to  designated  order  types 
mcluding  IOC,  NOW,  PNP,  IOC  Cross 
and  PNP  Cross  orders  in  securities  that 
are  subject  to  an  exemption  from  the 
Commission  under  SEC  Rule  llAa3-2(f) 
to  the  trade-through  provisions  of  the 
ITS  Plan  ('ITS  Trade-Through  Exempt 
Securities").  Orders  in  ITS  Trade- 
Through  Exempt  S.'i  i,ii!i.'s  M.'simuitfd 
as  IOC.  NOW  ail. 1  i'\r   -M-  1^  ■•%::.  '- 
effected  at  a  price  no  more  than  ' !  i .   • 
cents  ($0.03)  away  from  the  best  b.d  and 
offer  quoted  in  CQS. 
(a)-(e) — No  change. 


11   S»'lt-ReKulal()rv  Oruanization's 
Statement  ot  the  Purpose  iif,  and 
Statut(ir\  Basis  for   the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  sections  A.  B.  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

As  part  of  its  continuing  efforts  to 
enhance  participation  on  the  ArcaEx 
facility,  the  PCX  is  proposing  to  adopt 
two  new  order  types  called  an  "IOC 
Cross  Order  '  and  a  "PNP  Cross  Order." 
The  PCX  believes  that  these  new  order 
types  will  provide  ETP  Holders  '  and 
Sponsored  Participants'*  (collectively 
"Users")  with  more  flexibility  to 
facilitate  cross  transactions.  The  PCX  is 
also  proposing  to  amend  PCXE  Rule 
7.37  so  that  these  new  order  fvpes  will 
be  subject  to  the  SEC's  de  mmimts 
exemption  from  the  trade-through 
restrictions  of  the  Int'-rmarkct  Triiriinc 


'.See PCXE  Rule  1  l(n). 

*  A  "Sponsored  Partitipant'  means  "a  person 
wtiich  has  entered  into  a  sponsorship  arrangement 
with  a  Sponsoring  ETP  Holder  pursuant  to  [PCXE) 
Rule  7  29.  •  See  PCXE  Rule  l.l(tt). 
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System  ("ITS")  Plan  m  certain 
exchange-traded  funds  ("ETFs").^ 

The  PCX  proposes  to  add  PCXE  Rule 
7,31{aa)  to  define  an  IOC  Cross  Order, 
An  IOC  Cross  (Jrder  is  an  order  that  is 
to  be  executed  in  its  entirety  as  a  cross 
transaction  as  soon  as  the  order  is 
ri'ceived:  provided,  however,  the 
.\rcaEx  trading  system  would  cancel  an 
IOC  Cross  Order  at  the  time  of  order 
entry  if:  (i)  The  cross  price  locks  or 
crosses  the  BBO:  (ii)  the  cross  price 
would  cause  an  exefution  at  a  price  that 
trades  through  the  NBBO.  except  as 
provided  in  Rule  7,37  described  below; 
or  (iii)  the  cross  price  is  between  the 
BBO  and  does  not  improve  the  BBO  by 
the  minimum  price  impro\ement 
ini  rement  ('MPII')  pursuant  to  Rule 
7, 6(a),  Commentary'  .06.*^  The  PCX 
believes  that  IOC  Cross  Orders  will  help 
replicate  the  dynamic  of  a  traditional 
floor-based  auction  market  by  which 
brokers  mav  represent  orders  with  a 
cross-only  contingency.  Furthermore, 
the  PCX  believes  that  this  order  type 
responds  to  the  needs  of  market 
participants  that  use  indexation 
strategies. 

The  PCX  also  proposes  to  add  PCXE 
Rule  7.31(bb)  to  define  a  PNP  Cross 
Order.  A  PNP  Cross  Order  is  a  Cross 
Order  '  that  is  to  be  executed  in  whole 
or  in  part  on  ArcaEx  and  the  portion  not 
so  executed  is  to  be  canceled,  without 
routing  any  portion  of  the  Cross  Order 
to  another  market  center.  When  the 
cross  price  is  equal  to  or  better  than  the 
NBBO  and  is  at  the  BBO.  the  relevant 
portion  of  the  PNP  Cross  Order  would 
be  matched  first  against  displayed 
orders  with  priority  in  the  ArcaEx 
Book."  and  then  the  remainder  of  the 
PNP  Cross  Order  would  be  matched. 
Any  unexecuted  portion  of  the  PNP 
Cross  Order  would  be  canceled.  The 
ArcaEx  trading  system  would  cancel 
either  the  entire  PNP  Cross  Order  at  the 
time  of  order  entry,  or  the  unexecuted 
jiortion  of  a  PNP  Cross  Order  at  any 
time  during  the  order  execution  process. 


•'•  See  Securities  Exchange  Act  Release  No.  46428 
(August  28.  2002).  67  FR  56607  (September  4, 
2002). 

"The  minimum  price  improvement  increment 
( 'MPII")  on  ArcaEx  is  equal  to  $0.01  or  10%  of  the 
NBBO  spread,  whichever  is  greater*  See  PCXE  Rule 
7.6(a).  Commentary  06.  Under  current  PCXE  rules, 
the  MPII  requirements  must  be  satisfied  in  the 
execution  of  Cross  Orders.  See  PCXE  Rule  7.31  (s). 

'  See  PCXE  Rule  7.31(s)  (definition  of  a  "Cross 
Order"), 

"  ArcaEx  maintains  an  electronic  file  of  orders, 
called  the  ArcaEx  Book,  through  which  orders  are 
displayed  and  matched.  The  An::aEx  Book  is 
divided  into  four  components,  called  processes — 
the  Directed  Order  Process,  the  Display  Order 
Pn)cess.  the  Working  Order  Process,  and  the 
Tracking  Order  Process,  See  PCXE  Rule  7.37  for  a 
detailed  description  of  these  order  execution 
processes. 


whichever  is  applicable,  if:  (i)  The  cross 
pric;e  would  cause  an  execution  at  a 
price  that  trades  through  the  NBBO, 
except  as  provided  in  Rule  7,37;  or  (ii) 
the  cross  price  is  between  the  BBO  and 
do6s  not  improve  the  BBO  by  the  MPII. 

The  PCX's  current  rules  governing  the 
order  execution  processes  for  orders  in 
the  ArcaEx  Book  are  set  forth  in  PCXE 
Rule  7,37,  Currently,  Rule  7,37 
provides,  in  part,  that  for  an  execution 
to  occur  in  any  Order  Process,  the  price 
must  be  equal  to  or  better  than  the 
NBBO,  The  requirements  of  this  Rule  do 
not  applv  to  orders  designated  as  IOC, 
NOW,  and  Post  No  Preference  ("PNP") 
in  securities  that  are  subject  to  an 
exemption  from  the  trade-through 
provisions  of  the  ITS  Plan  pursuant  to 
Rule  llAa3-2(f)  under  the  Act; » 
provided,  however,  that  any  resulting 
executions  will  be  at  a  price  no  more 
than  three  cents  ($0.03)  away  from  the 
NBBO  displayed  in  the  Consolidated 
Quote.  Accordinglv.  the  PCX  proposes 
to  amend  PCXE  Rule  7.37  so  that  IOC 
Cross  and  PNP  Cross  Orders  will  be 
subject  to  the  SEC's  exemption. 

The  PCX  believes  that  the 
implementation  of  the  aforementioned 
order  tvpes  will  facilitate  enhanced 
order  interaction  and  foster  price 
competition.  The  proposal  also 
promotes  a  more  efficient  and  effective 
market  operation,  and  enhances  the 
investment  choices  available  to 
investors  over  a  broad  range  of  trading 
scenarios.  Finally,  the  PCX  believes  that 
the  proposed  rule  changes  will  permit 
the  execution  of  cross  transactions  in  a 
manner  consistent  with  PCXE  rules 
applicable  to  price-time  priority,  price 
improvement  requirements,  and  NBBO 
price  protection. 

The  PCX  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act.'"  in  general,  and  further 
the  objectives  of  section  6(b)(5),''  in 
particular,  because  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  and  perfect  the 
mechanisms  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest.  In  addition,  the  PCX  believes 
that  the  proposed  rule  change  is 
consistent  with  provisions  of  section 
nA(a){l)(B)  of  the  Act.'z  which  states 
that  new  data  processing  and 
communications  techniques  create  the 


"17  CFR  Z40.11Aa3-2(f).- 
'0  15  U.S.C.  78fnj) 
"  15  U.S.C.  78f(b)(5). 
>M5U.S.C78k-l(a)(l)(B), 


opportunity  for  more  efficient  and 
effective  market  operations, 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessan,'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  PCX  neither  solicited  nor 
received  written  comments  on  the 

proposed  rule  change, 

III  Date  of  Effipctivpnes*  of  the 
Proposed  Rule  (^hanet  diiri  I  iniinu  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary .  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  wdll  also  be 
available  for  inspection  and  copying  at 
the  PCX.  All  submissions  should  refer  to 
File  No.  SR-PCX-2002-74  and  should 
be  submitted  by  Januar\'  8.  2003. 


7H5rih 


Federal  Register    V 


fi?    Nn    247 'Tuf'Sflnv.  Dfrpmher  24.  2002 'Nntires 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

<iiithi)ritv  '  ' 

Mar^art'l  It    viihnland. 

Deputy  Secretary. 

|KR  Dn(    02-32322  Filed  12-23-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No    ,i4   47'016    File  No   SR    SCCP 
2001    12] 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  o(  Philadelphia; 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  on  a  Temporary 
Basis  of  a  Proposed  Rule  Change 
Extending  Approval  of  Restructured 
and  Limited  Clearing  Services 

Uetember  17.2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  17,  2001.  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  and  on 
November  26,  2002,  amended  the 
proposed  rule  change  as  described  in 
items  1  and  II  below,  which  items  have 
been  prepared  primarily  by  SCCP.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  firom 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposal 
through  nfrnmbur  31    2002 

I.  Selt-Ki'i^ul,il(irv  ( )ri;.uii/,iti(in  s 
Statcniciit  ot  the  Terms  nt  Suhsl.mi  t-  d! 
th«'  Pr(i[)(isf(l  Rulf  (  haiiij*' 

SCCP  pruposos  to  extoiul  for  a  one 
year  period  ending  December  31.  2003, 
the  Commission's  approval  of  its 
providing  limited  clearance  and 
settlement  services.  Specifically.  SCCP 
seeks  to  continue  to  provide  trade 
confirmation  and  recording  services  for 
members  of  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx")  effecting 
transactions  through  Regional  Interface 
Operations  ("RIO")  and  ex-clearing 
accounts.  SCCP  will  also  continue  to 
provide  margin  accounts  to  certain 
participants  whose  transactions  are 
cleared  through  an  account  established 
by  SCCP  at  the  National  Securities 
Clearing  Corporation  ("NSCC").^ 


n   Self-Rpt;ulat«»rv  Organizations 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  fi)r,  the  Pr«»posed  Rule 
Change 

In  its  filing  with  the  Commission. 
SCCP  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  SCCP  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.' 

(Aj  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  obtain  Commission 
approval  of  SCCP's  restructured  and 
limited  clearance  and  settlement 
business  for  an  additional  on^  year 
period  ending  December  31.  2003.  In  an 
agreement  dated  as  of  lune  18.  1997. 
("Agreement")  by  and  among  the  SCCP. 
Phlx.  Philadelphia  Depository  Trust 
Company  ("Philadep").  NSCC  and  The 
Depository  Trust  Company  ("DTC"). 
SCCP  and  Philadep  agreed  to  certain 
provisions,  including  that:  (i)  Philadep 
would  cease  providing  securities 
depository  services;  (ii)  SCCP  would 
make  available  to  its  participants  access 
to  the  facilities  of  one  or  more  other 
organizations  providing  depository 
services;  (iii)  SCCP  would  make 
available  to  SCCP  participants  access  to 
the  facilities  of  one  or  more  other 
organizations  providing  securities 
clearing  services;  and  (iv)  SCCP  would 
transfer  to  the  books  of  such  other 
organizations  the  CNS  system  open 
positions  of  SCCP  participants  on  the 
books  of  SCCP. 

In  December  1997.  the  Commission 
approved  proposed  rule  changes  which 
gave  effect  to  this  Agreement  and  which 
reflected  Philadeps  withdrawal  from 
the  depository  business  and  SCCP's 
restructured  and  limited  clearance  and 
settlement  business.''  In  that  approval 
order,  the  Commission  stated. 
"However,  because  a  part  of  SCCP's 
proposed  rule  change  concerns   ii- 
restructuring  of  SCCP's  npor  tti    n-  t" 
enable  SCCP  to  offer  linutiii  .  !•  inim 
and  settlement  services  to  nr'  un  f'hlx 
members,  the  Commission  find.s  that  it 
is  appropriate  to  grant  only  temporary 
approval  to  the  portion  of  SCCP's 


proposed  rule  (  h.nitif  th  it  amends 
Sri  P  -  Rv  !.,iw~,  Hull's,  or  Procedures. 
liiib  ■.\  ill  'iiiii\\  til''  (  ornmission  and 
SCCP  to  see  how  well  SCCP's 
restructured  operations  are  functioning 
under  actual  working  conditions  and  to 
determint  w  iicthcr  any  adjustments  are 
necessary.  Thus,  the  Commission  is 
approving  the  portJDn  of  .SC^CP's 
proposal  that  amends  its  By-Laws, 
Rules,  and  Procedures  through 
December  31.  1998  "  Subsequent  to  that 
approval,  one-year  extensions  of  such 
approval  have  been  granted  by  the 
Commission  to  continue  SCCP's 
n-Tih  t  iri'il  md  limited  clearance  and 
suttifiuciit  services.  ■ 

SCCP  is  hereby  requesting  an 
additional  one  year  extension  of  such 
approval  noting  that  such  extension  is 
appropriate  in  order  that  SCCP  may 
continue  to  provide  services  to  its 
participants.  SCCP  believes  that  its 
restructured  operations  have  functioned 
consistent  with  the  original  prup  i^cl 
rule  change,  and  SCCP  will  continue  lu 
evaluate  whether  any  adjustments  are 
necessary. 

In  the  original  proposed  rule  change 
and  order  temporarily  approving  SCCP's 
restructured  business,  many  SCCP  rules 
were  amended  and  discussed  at  length. 
No  new  rule  changes  are  proposed  at 
this  time.  Thus,  the  purpose  of  the 
proposed  rule  change  is  to  extend  the 
effectiveness  of  SCCP's  restructured 
business. 

SCCP  believes  that  the  extension  of 
the  Commission's  temporary  approval  to 
permit  SCCP's  continued  operation  of 
its  restructin-ed  and  limited  clearance 
and  settlement  services  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  SCCP  and  in  particular 
with  section  17A(b)(3)(F)  whi*  h 
requires  that  a  clearing  ageiu  \  ht 
organized  and  its  rules  be  design'  i 
among  other  things,  to  promote  the 
prompt  and  accurate  clearance  ami 
settlement  of  securities  transactions. 
SCCP  believes  that  the  extension  of 
SCCP's  restructured  business  should 
promn!''  th''  fiminpt  and  accurate 
(learani  e  imi  sfttlemcnt  of  securities 
traiisactiniis  ]\\  iiiti'L;rating  diid 
consdlidatiiig  i  itMring  services  available 
to  the  industry. 


'M7  CFR  200.30-3(a)(l2). 
'  15  U.S.C.  78s(b)(l). 
'See  SCCP  rule  1. 


'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  SCCP. 

♦  Securities  Exchange  Act  Release  No.  39444 
(December  11.  1997).  62  FR  66703  (December  19. 
1997)  (SR-S(rj'-97-04) 


■•  .Securities  ExchanRe  Act  Release  Nos.  40872 
(December  31.  19981.64  F°R  1264  (January  8.  1999) 
(SR-SCCP-98-05);  42320  (lanuary  6.  2000).  65  FR 
2218  (January  13.  2000)  (SR-SCCP-99-^)4):  43781 
(December  28.  2000).  66  FR  1 167  (January  5.  2001) 
(SR-SCCP-00-05).  and  45227  (January  3.  2002).  67 
FR  1259  (lanuary  9.  2002)  (SR-SCCP-2001-11). 
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(Bl  Self-Regulatorv  Organization's 
Statement  on  Burden  on  Competition 

SCCP  does  nut  l)t'lieve  that  this 
extension  should  impose  any  burden  un 
competition  not  necessary'  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act 

(C]  Self-Regulatory  Organization 's 

Statpnifnt  on  Comments  nn  the 
Propnsi'd  Mule  Change  Received  From 
Mfnd)ers,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  tu 
the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Ck)mmi.ssion  Action 

Section  17A(b)(3)(F)  of  the  Act^ 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
Based  on  the  information  the 
Commission  has  to  date,  the 
Commission  believes  that  SCCP's 
restructured  operations  have  functioned 
satisfactorily  to  provide  prompt  and 
accurate  clearance  and  settlement. 
During  the  upcoming  temporary 
approval  period,  the  Commission 
expects  to  review  with  SCCP  in  detail 
the  functioning  of  SCCP's  restructured 
operations  in  order  to  determine 
whether  permanent  approval  of  SCCP's 
restiuctured  business  is  warranted. 

SCCP  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  30th  day  after 
publication  of  the  notice  of  the  filing. 
The  Commission  finds  good  cause  for 
approving  the  rule  change  prior  to  the 
30th  day  after  publication  because  such 
approval  will  allow  SCCP  to  continue  to 
offer  its  restructured  clearing  operations 
fur  another  year  without  interruption. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  .submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address;  rule-commen1s@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-SCCP-2001-12.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  Copies  of  the 
submission,  all  subsequent 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the  ' 
Commission  and  any  person,  other  than' 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  N\V.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP.  All  submissions  should 
refer  to  File  No.  SR-SCCP-2001-12  and 
should  be  submitted  by  January  14. 
2003. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (File  No.  SR- 
SCCP-2001-12)  be  and  hereby  is 
approved  on  an  accelerated  basis 
through  December  31,  2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. " 

Margaret  H.  Mr.Farland. 

Deputy  Secretary. 

(FR  Dor  02-32319  Filed  12-23-02;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3452] 

State  of  Louisiana  (Amendment  fi  5) 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  December 
13.  2002.  the  above  numbered 
declaration  is  hereby  amended  to  extend 
the  deadline  for  filing  applications  for 
physical  damages  as  a  result  of  this 
disaster  to  January'  3,  2003. 

All  other  information  remains  the 
same.  i.e..  the  deadline  for  filing 
applications  for  economic  injury  is  July 
3,2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  December  17.  2002. 
Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 

Assistance. 

[FR  Dor  02-32278  Filed  12-23-02:  8:45  am] 
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SMALL  BUSINESS  ADMINiSTRATIOK 

[Declaration  of  Disaster  #3459] 

State  of  Texas:  (Amendment  #5) 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agencj'.  dated  December 
16,  2002.  the  above  numbered 
declaration  is  hereby  amended  to 
include  Walker  County  in  the  State  of 
Texas  as  a  disaster  area  due  to  damages 
caused  by  severe  storms,  tornadoes,  and 
flooding  occurring  on  October  24.  2002. 
and  continuing  through  November  15, 
2002. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  Houston  and  Madison 
Counties  in  the  State  of  Texas  may  be 
filed  until  the  specified  date  at  the 
previously  designated  location.  All 
other  counties  contiguous  to  the  above 
named  primary  counties  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
January  6.  2003,  and  for  economic 
injury  the  deadline  is  August  5,  2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  December  18.  2002. 
Herbert  L.  Mitchell. 
Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  02-32402  Filed  12-23-02;  8:45  am] 

BILLING  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Notice:  Small  Business  Administration 
Interest  Rates 

The  Small  Business  Administration 
publishes  an  interest  rate  called  the 
optional  "peg"  rate  (13  CFR  120.214)  on 
a  quarterly  basis.  This  rate  is  a  weighted 
average  cost  of  money  to  the 
government  for  maturities  similar  to  the 
average  SBA  direct  loan.  This  rate  may 
be  used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  This 
rate  will  be  4.500  (4V2)  percent  for  the 
January-March  quarter  of  FY  2003. 

lames  E.  Rivera, 

Associate  Administrator.for  Financial 

Assistance. 

(FR  Doc.  02-32401  Filed  12-23-02:  8:45  am] 
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'  15  U.S.C.  78q-l(b)(3)(F). 


-15  U.S.C.  78s(b)(2). 
«17CFR200.30-3(a)(12). 
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DEPARTMENT  OF  STATE 

[Public  Notice  4237] 

Culturally  Significant  Objects  Imported 
for  Exfiibition  ^ 

Determinations:  "Frida  Kahlo,  Diego 
Rivera,  and  Twentieth-Century  Mexican 
Art:  The  lacques  and  Natasha  Gelman 
1  oUection" 
AGENCY:  Department  of  State. 

ACTION:  Correction. 

summary:  This  is  a  correction  to 
previously-published  Public  Notice 
3972  regarding  culturally  significant 
objects  imported  for  exhibition  in  the 
show  entitled  "Frida  Kahlo,  Diego 
Rivera,  and  Twentieth-Century  Mexican 
Art:  The  Jacques  and  Natasha  Gelman 
Cnllection."  This  is  to  correct  Federal 
Register  Doc.  02-8716,  67  FR  17478-02 
(April  10,  2002)  by  adding  the  following 
language  after  the  words  "to  on  or  about 
January  5,  2003,";  "the  Mexican  Fine 
Arts  Center  Museum,  Chicago,  Illinois, 
from  on  or  about  lanuary  20,  2003,  to  on 
or  about  April  27,  2003,  the  Nevada 
Museum  of  Art,  Reno.  Nevada,  from  on 
or  about  May  18,  2003.  to  on  or  about 
September  21.  200! 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Paul  W. 
Manning.  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  (202)  619-5997,  and 
the  address  is  United  States  Department 
of  State.  SA-44.  Room  700,  301  4th 
Street.  SW.,  Washington,  DC  20547- 
0001. 

Dated:  December  18,  2002 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 

Cultural  Affairs,  Department  of  State. 

|FR  Doc.  02-;i242.S  Filed  12-23-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Docket  OST  2002  14107] 

Disadvantaged  Business  Enterprise 

agency:  Uiin.v  ot  ttie  .Secretary.  lJ(ii  ■ 
ACTION:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
i'dperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended)  this 
notice  announces  the  Department  of 
Transportation's  (DOT)  intention  to 
request  extension  for  a  currently 
ipprnved  information  collection. 
DATES:  Comments  on  this  notice  must  be 
received  by  February  24,  2003. 


ADDRESSES:  To  ensure  that  you  do  not 
duplicate  your  docket  submissions, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  (SVC-124).  U.S.  Department  of 
Transportation,  Room  PL-401.  400 
Seventh  Street  SW..  Washington,  DC 
20590-0001.  [It  is  important  to  note  that 
because  of  current  security  procedures 
affecting  the  U.S.  Mail,  other  means 
(e.g.,  FedEx,  UPS)  may  be  faster]; 

(2)  By  delivery  to  room  PL— 401  on  the 
Plaza  Level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC. 
between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329; 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251:  or 

(4)  By  electronic  means  through  the 
Web  site  for  the  Docket  Management 
System  at:  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  to  the  docket 
will  be  available  for  inspection  or 
copying  at  room  PL— 401  on  the  Plaza 
Level  of  the  Nassif  Building.  400 
Seventh  Street,  SW..  Washington,  DC. 
between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  public  may  also  review  docketed 
comments  electronically  at:  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kntieri  (     .Xshby,  Offii  •■  nt  111''  >i'i  (i-tdry. 
Office  of  Assistant  General  Counsel  for 
Regulation  and  Enforcement, 
Department  of  Transportation,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590  (202)  366-9310  (voice)  202-366- 
9313  (fax)  or  at  bob.ashby@ost.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Report  ul  UBL  .\waids  and 
Commitments. 

OMB  Control  Number:  2105-0510. 

Type  of  Request:  Extension  to  a 
currently  approved  information 
collection. 

Abstract:  49  CFR  part  26  establishes 
requirements  for  the  Department  of 
Transportation  (DOT)  so  as  to  comply 
with  the  mandate  by  statute  including 
1 103(b)  of  the  Transportation  Equity  Act 
for  the  21st  Century  (TEA-21)  of  1998 
(Pub.  L.  105-178)  and  49  U.S.C.  47113, 
PL  105-178  retains  the  annual  survey 
and  listing  from  each  state  of  small 
business  concerns  and  the  location  of 
such  concerns,  and  notification  to  the 
Secretary  of  Transportation  of  the 
percentage  of  such  concerns  controlled 
by  women  and  by  socially  and 
economically  disadvantaged  individuals 
other  than  women.  If  these  reporting 
requirements  were  not  available,  firms 


controlled  by  minorities  would  not 
achieve  the  fullest  possible  participation 
in  DOT  programs,  and  the  Department 
would  not  be  able  to  identify  its 
recipients  and  evaluate  the  extent  to 
which  financial  assistance  recipients 
have  been  awarded  a  reasonable 
amount. 

In  order  to  minimize  the  burden  on 
DOT  recipients  the  Department  has 
limited  it.s  informational  request  and 
reporting  frequoncv  to  that  necessary  to 
meet  its  program  and  administrative 
monitoring  requirements.  The 
informational  request  consists  of  1 7  data 
items  on  one  page  and  one  attachment, 
to  be  completed  on  an  annual,  semi- 
annual or  quarterly  basis.  It  is  the 
overall  long  range  objective  of  DOT  to 
permit  all  DOT  recipients  to  report  on 
a  yearly  basis  depending  upon  their  past 
experience  in  meeting  their  goals. 

Respondents:  DOT  financially- 
assisted  state  and  local  transportation 
agencies. 

Estimated  Number  of  Respondents: 
1,057. 

Estimated  Total  Burden  on 
Respondents:  1.456,683. 

The  information  collection  is 
available  for  inspection  in  the  DOT 
Dockets  Management  System  (DMS). 
400  Seventh  St.,  SW.,  Washington,  DC 
20590(202)  366-9310. 

Comments  are  Invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility:  (b)  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  tei  linii]ui'^    r 
other  forms  of  infornidtK  11  i<i  iiiiniifgy. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Issued  in  Washington.  DC  on  December  18, 
2002. 

Robert  C.  Ashby, 

Deputy  Assistant  General  Counsel  for 
Regulation  and  Enforcement. 
\VR  Dof   02-:i2407  Filed  12-23-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Docket:  RSPA-98-4957 

Notice:  Request  for  Extension  of 
Existing  information  Collection 

AGENCY:  Research  and  Special  Programs 

Administration.  DOT, 

ACTION:  Notice  and  request  for  public 

comment.s 

SUMMARY:  In  accordance  with  the 
PapervN'ork  Reduction  Act  of  1995.  the 
Research  and  Special  Programs 
Administration  (RSP.A)  published  it.s 
intention  to  request  extension  of  an 
information  collection  in  support  of  the 
Office  of  Pipeline  Safety  (OPS)  for 
Response  Plan.s  for  Onshore  (Jil 
Pipelines,  This  notice  was  published  on 
October  2,  2002  (67  FR  61951-2),  No 
comments  were  received  The  public  is 
being  given  an  additional  opportunity  to 
comment. 

DATES:  Comments  on  this  notice  must  be 
received  by  lanuary  2.3,  2003  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Marvin  FpII.  OP.S.  R.SPA.  Department  of 
Transportation,  400  .Seventh  Street. 
SW,,  Washington.  DC  20950,  (202)  366- 
6205  or  bv  electronic  mail  at 
Miinin  U'llfirspd  dot  i^ov 

SUPPLEMENTARY  INFORMATION: 

Tith  Response  Plans  for  Onshore  Oil 
Pipelines 

OMB  .\umher:  2137-0589, 

Type  of  Request  Extension  of  an 
existing  information  collection 

Abstract  The  Oil  Pollution  Act  of 
m40  (i)l\\  90)  requires  that  certain 
pipelines  that  transport  oil  must 
develop  a  response  plan  to  minimize  the 
impact  of  an  oil  discharge  in  the  case  of 
an  accident   These  response  plans 
enhance  the  spill  response  capability  of 
pipeline  operators 

Rpspondents  Oil  Pipeline  operators. 

Estimated  Sumht^r  of  Respondents: 
233. 

Estimated  Total  Annual  Burden  on 
Hf'spondents:  29,780  hours  annually. 

Frequpncv:  Every  five  years, 

I  sr  To  enhance  response  capability 
in  the  e\ent  of  an  oil  spill. 

fleguiaf/on.' 49  CFR  194. 

Copies  of  this  information  collection 
can  be  reviewed  at  the  Dockets  Facility. 
Plaza  401,  US  Department  of 
Transportation.  400  Seventh  St.,  SW,. 
Washington.  DC  20590  Monday  through 
Fridav  from  10  a,m,  to  4  p.m  ,  excluding 
Federal  holidays.  Comments  can  be 
reviewed  electronically  on  the  World 
Wide  Web  at  dms  dot.gov 

Comments  are  in\ited  on:  (a)  The 
need  for  the  proposed  collection  of 
information  for  the  proper  performance 


of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b'i  the  arcuracv  of  the 
agencv's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
wavs  to  enhance  thp  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 
Send  written  comments  directly  to 
Office  of  Management  and  Budget, 
Office  of  Regulatory  .affairs,  Attn:  Desk 
Officer  for  the  Department  of 
Transportation,  726  [ackson  Place,  NW., 
Washington,  DC  20503. 

Is.sued  in  Washington,  DC,  on  December 
10.  2002 

Richard  D,  Huriaux, 
Manager,  Regulations,  Office  of  Pipeline 
Saiety. 

IFR  Doc.  02-32268  Filed  12-23-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings;  Agreements 
Filed 

Aviation  Proceedings,  Agreements 
filed  the  week  ending  December  13, 
2002. 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C,  412 
and  414  Answers  may  be  filed  within 
2 1  davs  after  the  filing  of  thp 
application. 

Docket  Number:  OST-2002-14035. 

Date  Filed-  December  9.  2002. 

Parties  Members  of  the  International 
Air  Transport  Association 

Sub/err  PTC  COMP  0987  dated  10 
December  2002.  Mail  Vote  258— 
Resolution  024d,  .\mendment  to 
rounding  units  for  the  Jamaican  Dollar, 
Intended  effective  date:  1  |anuar\'  2003. 

Docket  Number:  OST-2002-14074. 

Date  Filed:  December  13.  2002, 

Parties:  Members  of  the  International 
Air  Transport  Association, 

Sub/ect:  PSC ;Reso/117  dated 
December  6.  2002.  Finally  Adopted 

Resolutions  rl-r32.  Intended  effective 
date   1  lune  2003. 

Dorothy  \   Beard, 

Federal  Register  Liaison . 

[FR  Doc,  02-32272  Filed  12-23-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerly  Subpart  Ql 
During  the  Week  Ending  December  13. 
2002 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  B  (formerly 
subpart  Q)  of  the  Department  of 
Transportation's  procedural  regulations 
{see  14  CFR  301.201  et.  seq). 

The  due  date  for  answers,  conforming 
applications,  or  motions  to  modify 
scope  are  set  forth  below  for  each 
application.  Following  the  answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings 

Docket  Number:  OST-1 998-3477. 

Date  Filed:  December  9,  2002 

Due  Dote /or  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  30.  2002. 

Description:  Application  of  United 
Parcel  Service  Co.,  pursuant  to  49  U.S.C. 

41101  and  subpart  B.  requesting 
renewal  of  its  certificate  authorizing 
UPS  to  engage  in  the  scheduled  foreign 
air  transportation  of  property  and  mail 
between  any  point  or  points  in  the 
United  States  and  two  points  in  Japan, 
and  beyond  each  of  those  points  to  two 
points. 

Docket  Number:  OST-1 998-3491. 

Date  Filed:  December  9.  2002, 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  30,  2002. 

Description:  Application  of  Polar  Air 
Cargo,  Inc.,  pursuant  to  49  U.S.C  41102 
and  subpart  B,  requesting  renewal  of  its 
certificate  of  public  convenience  and 
necessity  for  route  727,  authorizing  it  to 
provide  scheduled  foreign  air 
transportation  of  property  and  mail 
between  any  point  or  points  in  the 
United  States  and  two  points  in  Japan, 
and  beyond  each  of  those  points  to  one 
point. 

Docket  Number:  OST-2002-14G71. 

Date  Filed:  December  13,  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  Januar>'  3,  2003. 

Description:  Application  of  Westward 
Airways,  Inc..  pursuant  to  49  U.S.C, 

41102  and  subpart  B.  requesting  a 
certificate  of  public  convenience  and 
necessity  authorizing  interstate 
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scheduled  air  transportation  of  persons, 
property,  and  mail  within  the  State  of 
Nebraska  between  Scottsbluff.  North 
Platte.  Lincoln,  and  Omaha. 

Docket  Number:  OST-2002-14073. 

Date  Filed:  December  13.  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  3.  2003. 

Description:  Application  of  Kuwait 
Airways  Corporation,  pursuant  to  49 
U.S.C.  41302.  14  CFR  part  211  and 
subpart  B,  requesting  an  amendment  to 
its  foreign  air  carrier  permit  to  include 
authority  to  provide  additional 
operations  between  Kuwait  and  New 

Ynrk,  NY. 

iinidihy  Y.  Beard, 

Federal  Register  Liaison. 

|FR  Do<:  02-32271  Filed  12-23-02;  8:45  ami 

BILUNO  COOe  4910-S2-P 

DEPARTMENT  OF  TRANSPORTATION 

Fedsral  Aviation  Administration 

RTCA  Special  Commitlee  159   Global 
Positioning  System  (GPS) 

AGENCY:  Federal  Aviation 
\(iininistration  (FAA).  DOT. 

ACTION:  Notice  of  RTCA  special 
committee  159  meeting. 


summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  159:  Global 
Positioning  System. 

DATES:  The  meeting  will  be  held  January 
1.1-17.  2003,  from  9  a.m.  to  4:30  p.m. 
(unless  stated  otherwise). 
ADDRESSES:  The  meeting  will  be  held  at 
KTCA,  Inc.,  1828  L  Street.  NW.,  Suite 
805,  Washington,  DC,  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  StH.rt!trtriat.  1828  L  Street.  NW.. 
Suite  805.  Washington.  DC.  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434:  Web  site  http://www.rtca.or^. 
^OPPLPMENTARY  INFORMATION:  Pursuant 
ti)  stHiKiii  lOtaJti)  lit  tliir  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
159  meeting. 

Note:  Specific  working  group  sessions  will 
b«  held  lanuary  13-10. 

The  plenary  agenda  will  include: 

•  January  17 

•  Open  Plenary  Session  (Welcome  and 

Introductory  Remarks.  Approve 
Minutes  of  Previous  Meeting). 

•  Review  Working  Group  Progress  and 

Identify  Issues  for  Resolution. 
•  Global  Positioning  System  (GPS)/ 


3rd  Civil  Frequency  (WG-1). 

•  GPS/Wide  Area  Augmentation 
System  (WAAS)  (WG-2). 

•  GPS/GLONASS  (WG-2A). 

•  GPS/Dnertial  (WG-2C). 

•  GPS/Precision  Landing  Guidance 
(WG-4). 

•  GPS/Airport  Surface  Surveillance 
(WG-5). 

•  GPS/Interference  (WG-6). 

•  SC-159  AdHoc. 

•  Review  of  EUROCAE  activities. 

•  Closing  Plenary  Session  (Assignment/ 

Review  of  Future  Work.  Other 
Business.  Date  and  Place  of  Next 
Meeting). 
Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
'     '.    !    11  the  FOR  FURTHER  INFORMATION 
CONTACT  section   Mii!ii)ers  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC.  on  December 
18.  2002 
Janice  L.  Peters, 

FAA  Special  Assistant.  RTCA  Advisory 

Committee. 

jFR  r>K    02-32409  Filed  12-23-02:  8:4.5  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  186 
Automatic  Dep>endent  Surveillance — 
Broadcast  (ADS-B) 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  RTCA  special 
ciiinmittee  186  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 

to  advise  the  public  of  a  meeting  of 

RTCA  Special  Committee  186: 

Automatic  Dependent  Surveillance — 

Broadcast  (ADS-B). 

DATES:  The  meeting  will  be  held  January 

17-31,  2003  starting  at  9  am  (unless 

stated  otherwise). 

ADDRESS:  The  meeting  will  be  held  at 

K  K  A,  Inc.,  1828  L  Street,  NW.,  Suite 

805,  Washington,  DC,  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kit  .,\  ,SiM  (,M.in,)t,  IHJH  L  .street.  NW., 
Suite  805,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434:  Web  site  http//www. rtca.org. 

supplementary  INFORMATION:  Pursuant 
to  >ec,Uoii  l(i^<i;^.i)  <it  liie  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463.  5  U.S.C.  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
186  meeting. 

Note:  SpeciHc  working  group  sessions  will 
held  on  lanuary  27-29. 

The  plenary  agenda  will  include: 

January  30-31 

The  planary  agenda 

•  Opening  Plenary  Session  (Chairman's 

Introductory  Remarks,  Review  of 
Meeting  Agenda.  Review/Approval 
of  Previous  Meeting  Summary). 

•  SC-186  Activity  Reports. 

•  WG-1.  Operations  & 
Implementation. 

•  WG-2,  Traffic  Information 
Service — Broadcast  (TIS-B). 

•  WG-3,  1090  MHz  Minimum 
Operational  Performance  Standard 
(MOPS). 

•  WG— 4.  Application  Technical 
Requirements. 

•  WG-5,  Universal  Access 
Transceiver  (UAT)  MOPS. 

•  WG-6,  Automatic  Dependent 
Surveillance-Broadcast  (ADS-B) 
Minimum  Aviation  System 
Performance  Standards  (MASPS). 

•  EUROCAE  WG-51  Activity  Report. 

•  Review  and  Approve  Proposed  Final 

Draft  TIS-B  MASPS. 

•  Review  and  Approve  Proposed  Final 

Draft  revised  DO-260.  1090  MHz 
MOPS. 

•  Preliminary  ASA  MASPS  Review. 

•  Closing  Plenary  Session  (Date.  Place 

and  Time  of  Next  Meeting.  Other 
Business,  Review  Actions  Items/ 
Work  Program.  Adjourn). 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  rontart  the  persons 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  ol  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC.  on  December 
18.  2003. 
Janice  L.  Peters, 

FAA  Special  Assistant.  RTCA  Advisory 

Committee. 

|FR  Doc:.  02-32410  Filed  12-23-02:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Commitlee  189/ 
EUROCAE  Working  Group  53:  Air 
Traffic  Services  (ATS)  Safety  and 
Interoperability  Requirements 

AGENCY:  Ffdcrdl  .Ax  idtmn 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  RTCA  special 
i.ummittee  189/EUROCAE  working 
group  53  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTC..\  Special  Committee  189/ 
1,1  KOCAE  Working  Group  53:  Air 
Traffic  Services  (ATS)  Safety  and 
Intproperability  Requirements. 

DATES:  The  meeting  will  be  held  Jemuary 
13-17,  2003  starting  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
ST.\A  Headquarters.  Room  A06  and 
A209.  1  avenue  du  Dr  Maurice 

Grvnfogt'I,  F-310.3fi  TouIousp,  France. 

FOR  FURTHER  INFORMATION  CONTACT:  tl) 
RTCA  Secretariat.  1828  L  Street.  NW., 
Suite  805.  Washington.  DC,  20036,  (202) 
833-9339;  fax  (202)  833-9434;  Web  site 
http://i\'ww.rtca.org:  (2)  STNA— Anne 
Marie  Charron;  (Phone)  +33  5  62  14  58 
81:  (Fax)  -^33  5  62  14  58  53 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2).  notice  is 
hereby  given  for  a  Special  Committee 
189/EUROCAE  Working  Group  53 
meeting. 

Note:  To  expedite  entry  into  the  STNA 
facility,  a  registration  form  must  be 
completed.  All  foreign  visitors  must  be 
registered.  The  registration  form  is  available 
from  RTCA.  For  other  useful  information, 
visit  the  STNA  Web  Site  at  http:// 
www.stna.dgac.fr/gb/pratique_gb/ 
frpratique_gb.html. 

The  plenary  agenda  will  include: 

•  January'  13 

•  Opening  Plenary  Session  (Welcome 

and  Introductory  Remarks.  Review/ 
Approval  of  Meeting  Agenda. 
Review/Approval  of  Meeting 
Minutes). 

•  Sub-group  and  related  reports. 

•  Position  papers  planned  for  plenary' 

agreement. 

•  SC-189/WG-53  co-chair  progress 

report. 

•  lanuary  14-16 

•  Subgroup  Meetings — Review  of  PU- 
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•  lanuary  17 

•  Closing  Plenary  Session  (Introductory 

Remarks.  Review/Approval  of 
Meeting  Agenda). 

•  Sub-group  and  related  reports. 

•  Position  papers  planned  for  plenary 

agreement. 

•  SC-189 /WG-53  co-chair  progress 

report  and  wrap-up. 
Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen. 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 

listed  in  the  FOR  FURTHER  INFORMATION 

CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC,  on  December 
18,  2002. 

Janice  L.  Peters. 

FAA  Special  Assistant.  RTCA  Advisory 

Committee. 

(FR  Doc.  02-.324n  Filed  12-23-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  a  Passenger 
Facility  Charge  (PFC)  at  Imperial 
County  Airport,  Imperial.  CA 

AGENCY;  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Imperial  County 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L,  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  January'  23.  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division. 
15000  Aviation  Blvd..  Lawndale.  CA 
90261 .  In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  David 
Conn.  Airport  Memager.  Imperial 
County,  at  the  following  address:  1099 
Airport  Road,  Imperial  CA  92251. 


Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Imperial 
County  under  section  158.23  of  part 

158 

FOR  FURTHER  INFORMATION  CON' ACT:  Erie 

Vermeeren.  Airports  Program  Engineer, 
Airports  Division.  15000  Aviation  Blvd., 
Lawndale.  CA  90261.  Telephone:  (310) 
725-3631.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION'  The  FAA 
proposes  'lu  iuit  aiiCi  lii.iits  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Imperial  County  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  November  8.  2002.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Imperial  County  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  Februar>-  7.  2003. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application  No.  03- 
01-C-OO-IPL: 

Level  of  proposed  PFC:  $4.50. 

Proposed  chaise  effective  date: 
January  1,  2003. 

Proposed  charge  expiration  date: 
October  1.2011. 

Total  estimated  PFC  revenue: 
$892,742. 

Brief  description  of  the  proposed 
projected:  Rehabilitation  Runway  14- 
32.  Rehabilitate  Runway  8-26. 
Rehabilitate  an  Construct  Aprons, 
Rehabilitate  Access  and  Parking  Areas, 
Update  Airport  Master  Plan. 
Rehabilitate  Passenger  Terminal 
Building.  ARFF  Vehicle  Rehabilitation. 
Acquire  Airport  Sweeper.  Acquire  ADA 
Passenger  Lift  Device.  Install  Two  (2) 
Gate  Actuators.  Airport  Maintenance 
Building,  and  Airport  Drainage  and 
Erosion  Protection. 

Class  of  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  nonscheduled/ 
on-demand  air  carriers  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration. 
Airports  Division.  15000  Aviation  Blvd., 
Lawndale,  CA  90261.  In  addition,  any 
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person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
Imperial  County.  Department  of 
Airports,  Administration  office. 

issued  in  L^wndale,  California,  on 
November  14,  20()2. 
Mia  Paredes  RatclifT, 

Acting  Manager.  Airports  Division.  Western- 
Pacific  Region. 
|FR  Doc  02-32413  Filed  12-23-02:  8:45  am] 

BKJJNO  COOe  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
03-05-C-OO-RIC  to,  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Richmond 
International  Airport.  Richmond.  VA 

AGENCY:  Federal  Aviation 
\  Immistration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to,  impose  and  use  the 
revenue  from  a  PFC  at  Richmond 
International  Airport  Under  the 
provisions  of  the  49  U.S.C.  401 1 7  and 
part  158  of  the  Federal  Aviation 
Rpt^ulations  (14  CFR  part  158). 

dates:  Comments  must  be  received  on 
I  !..f,.r.-  lanuary  23,  2003. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Washington  Airports  District 
Office.  23723  Air  Freight  Lane.  Suite 
210.  Dulles,  Va,  22016. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  )on  E. 
Mathiasen,  Executive  Director  of  the 
Capital  Region  Airport  Commission  at 
the  following  address:  Capital  Region 
Airport  Commission,  1  Richard  E.  Byrd 
Terminal  Drive,  Richmond  International 
Airport,  Virginia  23250-2400. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Capital 
Region  Airport  Commission  under 
section  158.23  of  part  158 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  Wmdor,  Program  Manager. 
Washington  Airports  District  Office. 
23723  Air  Freight  Lane,  Suite  210, 
Dulles,  Va.  22016,  (703)  661-1363.  The 
application  may  be  reviewed  in  person 
.it  this  sanif  loc.itinii 

SUPPLEMENTARY  INFORMATION:  The  FAA 

pri..ip(is»'.s  to  ruli.'  aiui  uivitfs  public 


comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Richmond  International  Airport  under 
the  provisions  of  the  49  U.S.C.  401 1 7 
and  part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  November  12,  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Capital  Region  Airport 
Commission  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
February  12,  2003. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date: 
November  1,  2016. 

Proposed  charge  expiration  date:  July 
1,  2005. 

Level  of  the  proposed  PFC:  $3.00. 

Total  estimated  PFC  revenue: 

Impose  $35,812,079. 

Use  $69,367,774. 

Brief  description  of  proposed 
projectfs): 
Extend  Taxiway  "A"  (Impose  &  Use). 

Renovate  Existing  Concourses  "A", 
"B"  and  "C"  (Impose  &  Use). 

Terminal  Drive  Flyover  and  Access 
Roads  (Impose  and  Use). 

Terminal  Building  Addition  and 
Modification  (Use  only). 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  FAR  part  135 
On-demand  air  taxi/coimnercial 
operators  (ATCO). 

Any  person  may  inspect  the 
application  in  person  nt  th^  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  dt  the  FAA 
rt.'giijiidl  .\irpurtb  utfico  located  at: 
Federal  Aviation  Administration. 
Airports  Division,  AFA-filO,  1  Aviation 
Plaza.  Jamaica.  NY  11414-4809. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docurftents  germane  to  the 
application  in  person  at  the  Richmond 
International  Airport. 

Lssued  in  Dulles,  Va.  22016.  Deceniber  10. 
2002 

\rthiir  V\  inili'i 

Program  Manager.  Washington  Airports 

District  Office. 

|FR  Doc.  02-32418  Filed  12-23-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Technical  Standard  Order  (TSO)- 
C151b.  Terrain  Awareness  and 
Warning  System 

AGENCY:  Federal  Aviation 
\Mininistration  (DOT). 

ACTION:  ,\vailability  of  final  TSO 
document. 

SUMMARY:  This  notice  announces  the 
avdildbility  of  TSO-Cl51b.  The  final 
TSO  tells  persons  seeking  a  TSO 
authorization  or  letter  of  design 
approval  what  minimum  performance 
standard  (MPS)  their  Terrain  Awareness 
and  Warning  System  must  meet  to 
obtain  and  be  identified  with  TSO- 
Cl5lb  Class  A,  B.  or  C  markings. 

DATES:  This  TSO  is  effective  on 

n inber  17.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Bobbie  j.  Smith,  Frittirain  SiijipMrt 
Specialist.  Fedfral  .\\i,itiiiii 
Administration,  Aircraft  (  .  rtitn  .ition 
Service,  Ai'"(:raft  Fn^imiruit;  DiviMon, 
Technical  Pmurainv  n  I  untinuHd 
Airworthiness  Hr-.m  ti    AiK-12r).  Room 
815,  8UU  IndcpLUKlmK.f  Avenuu.  SW., 
Washington,  DC  20591,  Telephone  (202) 
267-M'i4t' 

SUPPLEMENTARY  INFORMATION:  This  TSO 
is  effective  for  new  applications 
submitted  after  the  effective  date  of  this 
TSO.  All  prior  revisions  to  this  TSO  are 
no  longer  effective  and,  in  general, 
applications  will  not  be  accepted  after 
the  effective  date  of  this  TSO.  However, 
applications  submitted  against  the 
previous  versions  of  this  TSO  may  be 
accepted  up  to  six  months  after  the 
effective  date  of  this  TSO,  in  cases 
where  we  know  the  applicant  was 
working  against  the  earlier  MPS  before 
the  new  change  became  effective. 
Terrain  Awareness  and  Warning 
Systems  approved  under  a  previous 
TSO  authorization  may  continue  to  be 
manufactured  under  the  provisions  of 
their  original  approval,  as  specified  in 
title  14  of  the  Code  of  Federal 
Regulations  (14  CFR)  21.603(b). 
However,  major  design  changes  to 
TAWS  equipmt'nt  approved  under 
previous  versions  of  this  TSO  requires 
a  new  authorization  under  this  TSO.  per 
14  CFR  Jl  t>n(b). 

This  is  a  revised  TSO  that  sets  forth 
minimum  operational  performance 
standards  that  a  Terrain  Awareness  and 
Warning  System  (TAWS)  equipmont 
must  meet  to  be  identified  with  t.h>' 
TSO-Cl51bClass  A,  B     r  i    luirkin^i 
This  revision  adds  the  n^quiremt-'nts  for 
a  Class  C  d'  smjiition. 
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The  standards  of  this  TSO  apply  to 
equipment  intended  tn  prdvide  pilots 
and  flight  crews  with  both  aural  and 
visual  alerts  to  aid  in  preventing  an 
inadvertent  controlled  flight  into  terrain 
(CFIT)  accident.  Class  A  and  B  TAWS 
equipment  are  required  by  14  CFR  parts 
91,  135,  and  121.  Class  C  equipment  is 
intended  for  voluntary  installations  on 
aircraft  not  covered  by  the  T.'\VVS 
requirements  in  14  CFR  parts  91,  135. 
and  121. 

How  To  Obtain  Copies 

A  copy  ol  the  final  TSO  may  be 
obtained  via  the  internet  at.  bttp:// 
www.faa.gov/certification/aircraft/ 
TSOA.htm.  or  by  contacting  the  person 
listed  in  the  section  titled  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  111  VVdsUington.  DC,  on  December 
19,  2002. 

David  W.  Hempe, 

Manager.  Aircraft  Engineering  Division, 
Aircraft  Certification  Service. 
IFR  Dor   02-.12417  Filed  12-23-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement;  La 
Plata  County,  CO 

AGENCY:  Federal  Highway 
Administration  {FHWA),"D0T. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
Notice  of  Intent  to  advise  the  public  that 
an  Environmental  Impact  Statement 
(EIS)  will  be  prepared  for  a  proposed 
transportation  project  to  improve  the 
safety,  capacity,  and  efficiency  of  US 
Highway  160  from  Durango  to  Bayfield 
in  La  Pl.itri  Counlx    Cnlnrado 
FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  P.  Duran,  FHWA  Colorado 
Division,  555  Zang  Street,  Suite  250, 
Lakewood,  Colorado  80228.  Telephone 
(303)  969-6730  Extension  385. or  the 
Colorado  Department  of  Transportation, 
Kerrie  E.  Neet.  Right  of  Way/ 
Environmental/Planning  Manager, 
CDOT  Region  5.  380 J  North  Main  Ave. 
Suite  300,  Durango.  Colorado  81301. 
970-385-1430  or  (e-mail: 
kerrip.nfpf^dot  state  co.us). 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  (  iMiperation  uith  the  Colorado 
Department  id  Transpi-rtation  Region  5, 
will  prepare  an  Environmental  Impact 
Statement  (ELS)  on  a  proposal  to 
improve  the  safety,  capacity,  and 
efficiency  of  US  160  from  the  US  160/ 
US  550-east  intersection,  easterly 
through  Bayfield  in  La  Plata  County. 


The  proposal  is  to  widen  what  is 
primarily  a  two- lane  roadway  into  a 
four-lane  highway,  with  shifts  and 
realignments  in  some  locations.  The 
project  will  also  correct  substandard 
roadway  design,  intersection 
deficienties  and  consider  the  need  to 
relocate  the  existing  US  160/US  550-east 
intersection. 

US  160  is  a  principal  arterial  on  the 
National  Highway  System,  providing 
the  only  major  east-west  corridor  for  the 
transport  of  people,  goods,  and  services 
across  southwestern  Colorado.  This 
highway  serves  as  the  major  route  for 
local  and  regional  traffic  into  Durango 
and  Bayfield.  The  existing  US  160 
highway  improvements  were 
constructed  in  the  1950s  and  1960s,  and 
the  typical  design  life  for  a  highway  is 
20  years.  Based  on  projected  trsiffic 
volumes,  the  function  of  this  highway 
will  continue  to  deteriorate,  causing 
increased  safety  hazards  and 
maintenance  costs.  Some  sections  of 
tins  highway  currently  exhibit  an  above 
average  traffic  accident  rate. 

The  scoping  process  to  develop 
alternatives  along  the  US  160  corridor 
began  in  September  1996  and  a  Final  US 
550  and  US  160  Feasibility  Study  was 
completed  and  signed  by  the  FHWA  in 
February  1999.  The  Feasibility  Study 
identified  the  improvements  needed  to 
achieve  the  goals  of  increasing  the 
highway's  efficiency,  capacity,  and 
improving  safety  with  concern  for 
important  public  values.  Public  and 
agenc\  input  on  alternatives  was  sought 
through  a  series  of  public  meetings. 

A  draft  Environmental  Assessment 
(EA)  was  prepeired  to  determine  the 
potential  for  significant  impacts  due  to 
the  proposed  highway  widening  and 
shifts  in  alignment.  As  a  result  of  this 
analysis  and  issues  raised  during  the 
public  process,  the  FHWA  has 
determined  that  preparation  of  an  EIS  is 
appropriate.  Identified  impacts 
warranting  this  determination  include 
wetlands,  threatened/endangered 
species,  environmental  justice,  wildlife, 
and  private  property  owner  concerns. 

Changes  in  the  anticipated  land  use 
and  jurisdiction  are  in  progress  for  the 
western  portion  of  the  project  corridor 
known  as  "Grandview."  this  area  is 
being  studied  for  urban  ser\dces  and  is 
likely  to  be  annexed  to  the  City  of 
Durango.  This  warrants  the 
consideration  of  a  new  "urban"  type  of 
four-lane  improvement.  Consideration 
of  all  reasonable  alternatives  will  be 
performed  to  determine  how  to  best 
meet  the  project  purpose  and  need. 
Alternative  alignments  developed  in  the 
EA  process  will  be  ree\'aluated  for 
potential  inclusion  in  the  EIS.  As 
required  by  NEPA,  the  EIS  will  also 


evaluate  a  "No  Action"  alternative  as  a 
baseline  for  comparing  impacts  of  all 
the  alternatives.  Multimodal  facilities, 
including  park-n-ride  lots  and  shared 
use  (bicycle/pedestrian)  paths,  will  be 
considered  as  part  of  the  alternatives 
analysis. 

A  public  scoping  meeting  will  be  held 
during  February'  or  March  2003  to 
present  alternatives.  Notices  of  this 
public  meeting  will  be  mailed  to 
citizens,  property  owners,  agencies,  and 
posted  in  local  news  media.  Draft  and 
Final  Environmental  Impact  Statements 
will  be  prepared  and  made  available  for 
public  and  agency  review  prior  to 
public  hearings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  December  4.  2002. 
Joseph  P.  Duran, 

Operations  Engineer.  Colorado  Division 
FHVi'A.  555  Zang  Street  Suite  250.  Lakewood. 
CO  80228. 
IFR  Doc  02-32301  Filed  12-23-02:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Guidance  on  Traffic  Control  Devices  at 
Highway-Rail  Grade  Crossings 

AGENCY:  Federal  Highuax 
Administration  (FHWA),"  DOT. 
ACTION:  Notice;  issuance  of  guidance. 

SUMMARY:  This  notice  announces  that 
the  FHWA  has  issued  guidance  to  assist 
engineers  in  selection  of  traffic  control 
devices  or  other  measures  at  highway- 
rail  crossings.  The  report.  "Guidance  on 
Traffic  Control  Devices  at  Highway-Rail 
Grade  Crossings"  is  available  at  the 
following  URL:  http:// 
safety,  fh  wa .  dot.gov/media/ 
twgreport.htm.  This  guidance  is 
designed  to  assist  in  decisions  to  install 
traffic  control  devices  or  otherwise 
improve  highway-rail  grade  crossings. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  VVinans,  Office  ul  Safety  Design, 
HSA-10.  202-366-4656  or  Mr. 
Raymond  Cuprill.  Office  of  the  Chief 
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Counsel  {HCC-30).  202-366-0791, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW..  Washington.  DC 
20590-0001.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m..  e.t..  Monday  through 
Friday,  nxrnpt  Federal  hnlidays. 

SUPPLEMENTARY  INFORMATION: 
h  lr<  Irunii     \i  i  ess 

An  electronic  copy  of  this  notice  may 
be  downloaded  using  a  computer, 
modem  and  suitable  conamunications 
software  from  the  Government  Printing 
Office's  Electronic  Bulletin  Board 
Service  at  (202)  512-1661.  Internet  users 
may  reach  the  Office  of  the  Federal 
Register's  home  page  at:  http:// 
www.archives.gov  and  the  Government 
Printing  Office's  web  site  at  http:// 
www.access.gpo.gov.  An  electronic 
version  of  the  guidance  document  may 
be  downloaded  by  accessing  the  FHWA 
web  site  at:  http:/ /safety. fhwa.dot.gov/ 
media/twgreport.htm. 

Background 

According  to  the  National 
Transportation  Safety  Board  (NTSB).' 
more  than  4000  accidents  have  occurred 
at  the  Nation's  active  and  passive  grade 
crossings  ■=  each  year  from  1991  through 
1996.  The  large  number  of  passive  grade 
crossings,  the  high  percentage  of 
fatalities  that  occur  as  passive  grade 
crossings,  and  the  cost  to  eliminate  or 
upgrade  passive  grade  crossings 
prompted  the  NTSB  to  conduct  a  study 
to  identify  some  of  the  common  causes 
for  accidents  at  passive  grade  crossings, 
and  to  maiie  recommendations  to 
improve  safety  at  passive  grade 
crossings.'  As  a  part  of  this  study,  the 
NTSB  convened  a  two-day  public  forum 


'  Thn  Natinnal  Transportation  Safety  Board  is  an 
independent  Federal  agency  dedicated  to  promoting 
aviation,  railroad,  highway,  marine,  pipeline,  and 
hazardous  materials  safety.  Established  in  1967.  the 
agency  is  mandated  by  Congress  through  the 
Independent  Safety  Board  Act  of  1974  to  investigate 
transportation  accidents,  determine  the  probable 
causes  of  the  accidents,  issue  safety 
recommendations,  study  transportation  safety 
is.sues.  and  evaluate  the  safety  effectiveness  of 
government  agencies  involved  in  transportation. 
The  NTSB  makes  public  its  actions  and  decisions 
through  accident  reports,  safety  studies,  special 
investigation  reports,  safety  recommendations,  and 
statistical  reviews. 

'  An  active  grade  crossing  is  a  highway-rail  grade 
crossing  when  active  warning  devices  such  as 
flashing  lights,  bells,  or  gates  are  triggered  by  the 
approach  of  a  train  along  the  tracks,  providing 
advance  warning  to  the  oncoming  motorist  that  a 
train  is  approaching  the  crossing.  A  passive  grade 
crossing  is  a  highway-rail  grade  crossing  that  has 
only  trafTic  control  devices  such  as  crossbuck,  stop 
signs,  or  pavement  markings  that  do  not  change  to 
give  the  highway  vehicle  driver  active  visual  or 
auditory  warning  of  an  approaching  train. 

^The  National  Transportation  Safety  Hoard 
(NTSBJ  Safety  Study,  adopted  on  |uly  21.  1998.  is 
available  at  the  following  URL:  http:// 
www.ntsb.gov/publictn/199B/SS9a02.pdf. 


in  Jacksonville.  Florida,  to  gather 
information  about  issuer  ifl"-"  ting  safety 
at  passive  grade  crossings 

The  data  from  the  NTSB's  study,  the 
testimony  at  the  public  forum,  and 
additional  research  conducted  by  the 
NTSB  led  the  NTSB  to  conclude  that  the 
current  set  of  traffic  signs  used  at 
passive  grade  crossings  is  not  adequate. 
Therefore,  the  NTSB  made  several  safety 
recommendations  to  the  U.S.  IX3T,  the 
States,  and  several  other  transportation 
related  professional  organizations.* 

As  a  result  of  the  safety 
recommendations  to  the  U.S.  DOT,  then 
Secretary  of  Transportation.  Rodney 
Slater,  in  December  1998,  convened  a 
U.S.  DOT  working  group  to  respond  to 
all  the  issues  encompassed  by  the 
recommendations  T'u   .\    rking  group 
was  comprised  of  rtpii!btntatives  from 
the  Federal  Railroad  Administration 
(FRA).  the  FHWA.  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA).  and  the  Federal  Transit 
Administration  (FTA). 

Because  the  NTSB  study  also 
concluded  that  the  safety  of  passive 
grade  crossings  is  enhanced  when  their 
design  adheres  to  the  applicable 
standards  and  guidelines  such  as  the 
FHWA's  "Railroad-Highway  Grade 
Crossing  Handbook  "  and  the  American 
Association  of  State  Highway  and 
Transportation  Officials'  (AASHTO)  "A 
Policy  on  Geometric  Design  of 
Highways  and  Streets"  (the  Green 
Book),  this  working  group  formulated  a 
project  plan  for  developing  guidance  for 
State  and  local  traffic  engineers 
regarding  highway-rail  grade  crossing 
traffic  control  devices  and  grade 
separation.  The  plan  requited  that  the 
Us  n(  )T  "stihlivh  and  assemble  a 
T.M  imi>  i;  W.ikmg  Group  (TWG)  to 
develop  this  guidance  for  the  State  and 
local  jurisdictions.  Representative  from 
the  same  agencies  that  made  up  the  U.S. 
DOT  working  group  also  served  on  the 
TWG  along  with  individuals  from  the 
Intelligent  Transportation  Systems  (ITS) 
Joint  Program  Office,  the  Research  and 
Special  Projects  Administration  (RSPA), 
the  NTSB.  transportation/safety 
associations  and  professional 
organizations.  State  and  local 
transportation  agencies,  railroads, 


*The  NTSB  made  safety  recommendations  to  the 
LI  S.  DOT,  the  FHWA,  the  NaUonal  Highway  Traffic 
Safety  Administration  (NHTSA).  the  Federal 
Railroad  Administration  (FRA):  the  States; 
Operation  Lifesaver.  Inc.;  the  American  Association 
of  Motor  Vehicle  Administrators;  the  American 
Automobile  Association;  the  American  Association 
of  State  Highway  and  Transportation  Officials;  the 
ProfeMional  Truck  Drivers  Institute  of  American; 
the  Advertising  Council.  Inc.;  the  Association  of 
American  Railroads;  the  American  Short  Line  and 
Regional  Railroad  Association:  and  the  American 
Public  Transit  Association. 


public  safety  organizations,  imiversities. 
private  sector  consultants  and  product 
vendors. 

A  contractor  provided  research,  report 
preparation  and  administrative  support 
to  the  TWG  The  fir-^t  phase  of  the  effort 
was  a  liter. <f  If   y\  iw  of  existing 
guidance   In  (,*!•     •      nd  phase,  the  TWG 
developed  sh'   :    .  i  .me  document.  The 
TWG  met  as  a  group  tluee  times  and 
provided  comments  on  draft  guidance  at 
other  times. 

Th.'  r.MiIt  ..f  the  TWG's  efforts  is  the 
i-jH,rt     I  .ui  i.im  f  on  Traffic  Control 
Devices  at  Highway-Rail  Grade 
Crossings  "  available  at  the  following 
URL:  http :// safety  fh wa . dot.gov/media/ 
twgreport.htm.  This  guidance  is 
designed  to  assist  in  decisions  to  install 
traffic  control  devices  or  otherwise 
improve  highway-rail  grade  crossings. 

In  addition  to  providing  quantitative 
guidance  for  State  and  local  engineers  to 
select  traffic  control  devices  or  other 
measures  for  use  at  highway-rail 
crossings,  the  FHWA  expects  the 
document  to  lead  to  improved 
communications  between  highway 
agencies,  railroad  companies,  and 
government  authorities  involved  in 
developing  and  implementing  policies, 
rules  and  regulations. 

Guidance 

The  KHW.^  guidance  report,  ilated 
November  2002,  is  not  to  be  interpreted 
as  policy  or  standards.  Any 
requirements  that  may  be  noted  in  this 
guidance  are  taken  from  the  Manual  on 
Uniform  Traffic  Control  Devices  for 
Streets  and  Highways  (MUTCD)^  or 
other  documents  identified  by  footnotes 
in  the  report.  The  goal  is  to  provide  a 
document  for  users  to  understand 
general  engineering  and  operational 
concepts  of  highway-rail  grade  crossings 
and  provide  guidance  in  the  selection  of 
traffic  control  devices  or  other  measures 
at  highway-rail  grade  crossings.  It 
discusses  a  number  of  existing  laws, 
regulations  and  policies  of  the  FHWA 
and  the  FRA  concerning  highway-rail 
grade  crossings  and  railroad  operations, 
driver  needs  concerning  various  sight 
distances,  and  highway  and  rail  system 
operational  requirements  and  functional 
classificatidn   It  includes  a  description 
of  passive  .iinl  11  live  traffic  control 
devices.  uiL.iud:ng  supplemental 
devices  used  in  conjunction  with  active 
controls.  An  appendix  pr()\  ides  limited 
discussion  on  the  topic  (jf 
interconnection  and  preemption  of 
traffic  signals  nc;ir  hiuhwav-rail  grade 
crossings 


''The  MUTCD  is  incorporated  by  reference  in  23 
CFR655  601. 
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There  is  also  discussion  concerning 
crossing  closure,  grade  separation,  and 
consideration  for  installing  new  grade 
crossings.  F'lnally.  a  glossary  defines  the 
technical  terms. 

(Conclusion 

The  FHWA  provides  this  guidance  as 
another  tool  to  highway  engineers  and 
transportation  officials  as  a  reference  aid 
in  decisions  to  install  traffic  control 
de\  u  es  or  otherwise  improve  highwa\  ■ 
rail  grade  crossings,  as  well  as  provide 
information  on  additional  references 
The  guidance  is  available  electronically 
at  the  following  URL:  http:// 
safety,  fh  wa .  dot.gov/media/ 
twgreport.htm  and  is  available  for 
copying  and  inspection  at  U.S. 
Department  of  Transportation  Library, 
Room  2200,  400  Seventh  Street,  SW.", 
\V,Tshington,  DC  20590. 

.\uthontv:  23  U.S.C.  109(e),  120(c),  130. 
133(d)(1).  and  315;  49  CFR  1.48(b). 

Issued  on:  December  18.  2002. 
.Mary  E.  Peters, 

Federal  Highway  Administrator. 
[FR  Doc.  02-32406  Filed  12-23-02;  8:45  am) 

BILLING  CODE  4910-22-P 


DEPARTMENT  OF  THE  TREASURY 

President's  Commission  on  the  United 
States  Postal  Service 

agency:  Department  of  the  Treasury, 

nijiirtmental  Offices. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  given  of  a  meeting 
of  the  President's  Commission  on  the 
United  States  Postal  Service. 

dates:  The  meeting  will  be  held  on 
Wednesday,  January  8.  2003.  from  8:30 
a.m.  to  12  noon. 

ADDRESSES:  The  meeting  will  be  held  at 
The  Hotel  Washington,  15th  Street  and 
Pennsylvania  Avenue,  NW,, 
Washington,  DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  kodat.  Designated  P^i'dcral 
Official.  202-622-^7073 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  in\ited  representatives 
of  the  Department  of  the  Treasury  and 
the  United  States  Postal  Service  to 
testify.  Seating  is  limited  to  300  people. 

Datrrt    December  19.  2002. 
Ku^er  kodat. 

Designated  Federal  Official. 
'FR  Dnr    02-32465  Filed  12-23-02;  8:45  am] 

BILUNG  CODE  4811-16-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  02-70] 

Recordation  of  Trade  Name: 
"Revolutionary  Products.  Inc." 

ACTION:  Notice  oi  application  for 
recordaliun  oi  trade  name. 

SUMMARY:  Application  has  been  filed 
jiursuant  to  section  133.12,  Customs 
Regulations  (19  CFR  133.12),  for  the 
recordation  under  section  42  of  the  Act 
of  July  5.  1946,  as  amended  (15  U.S.C. 
1124).  of  the  trade  name 
•REVOLUTIONARY  PRODUCTS,  INC". 
The  trade  name  is  owned  by 
Revolutionarv'  Products,  Inc..  a 
California  corporation,  organized  and 
created  in  the  State  of  California,  12910 
Culver  Boulevard,  Suite  G,  Los  Angeles, 
California  90066. 

The  application  states  applicant 
manufactures,  advertises,  distributes 
and  sells  an  electrically  driven  rotating 
mechanical  hairbrush  in  packaging  and 
boxes  labeled  with  the  REVO  STi'LER 
trademark  and  REVOLUTIONARY 
PRODUCTS.  INC.,  tradename. 
Additionally,  the  trade  name  appears  on 
a  label  affixed  to  the  handle  of  the 
REVO  STYLER  hairbrush,  and  is 
molded  into  the  plastic  of  the  electrical 
power  plug. 

The  merchandise  is  manufactured  in 
China  and  Hong  Kong. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  give 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 
DATES:  Comments  must  be  received  or 
on  before  February  24,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service, 
Attention:  Office  of  Regulations  & 
Rulings.  Intellectual  Property  Rights 
Branch,  1300  Pennsylvania  Avenue, 
NW.,  (Mint  Annex).  Washington.  DC 
20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cj\vend(jh  n  ,Sa\  oy,  Intellectual  Property 
Rights  Branch.  1300,  Pennsylvania 
Avenue.  NW..  Washington.DC  20229. 
(202)  572-8710). 

Dated:  Dnrembpr  18.  2002. 
Joanne  Roman  Stump. 
Chief,  Intellectual  Property  Rights  Branch. 
|FR  Dor.  02-32296  Filed  12-23-02;  8:45  am] 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service 
Proposed  Collection  of  Information: 
Trace  Request  for  Electronic  Funds 
Transfer  Payment 

AGENCY:  Financial  Management  Service. 
Fiscal  Service,  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
form  FMS  150  "Trace  Request  for 
Electronic  Funds  Transfer  Payment." 
DATES:  Written  comments  should  be 
received  on  or  before  Februarys  24.  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service.  3700 
East- West  Highway.  Records  and 
Information  Management  Branch,  Room 
135,  Hyattsville,  Maryland  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Dorothy  Wilson, 
Administrative  Services  Branch,  Room 
357D,  401  14th  St.,  SW..  Washington. 
DC  20227,  (202)874-7157 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995. 
(44  U.S.C.  3506(c)(2)(A)).  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Trace  Request  for  Electronic 
Funds  Transfer  Payment. 

OMB  Number:  1510-0045. 

Form  Number.  FMS  150. 

Abstract:  This  form  is  used  to  modify 
the  financial  organization  that  a 
customer  (beneficiar\')  has  claimed  non- 
receipt  of  credit  for  a  payment.  The  form 
is  designed  to  help  the  financial 
organization  locate  any  problem  and  to 
keep  the  customer  (beneficiary) 
informed  of  any  action  taken. 

Current  Actions:  Extension  of 
currently  approved  collection. 

Tvpe  of  Review:  Regular. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

138,427. 

Estimated  Time  Per  Respondent:  8 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  18,457. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 


'Rir.R 
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summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  December  18.  2002. 
Anthony  Torrice, 
Assistant  Commissioner.  Regional 
Operations. 
|FR  Doc.  02-32426  Filed  12-23-02;  8:45  am) 

BILUNG  CODE  4810-35-M 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Financial  Management  Service 
Proposed  Collection  ot  Intormation 
Notice  ot  Reclamation   Electronic 
Fjnds  Transfer    Federal  Recurnnq 
Payments    Request  for  Debit 
Electronic  Funds  Transfer   Federal 
Recurring  Payments 

AGfcNCv.  I  lu.iiu  1.11  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
forms  FMS  133.  "Notice  of  Reclamation, 
Electronic  Funds  Transfer.  Federal 
Recurring  Payments"  and  FMS  135 
"Request  for  Debit,  Electronic  Funds 
"^i  insfer.  Federal  Recurring  Payments." 
DATES:  Written  comments  should  be 

•  ived  on  or  before  February  24.  2003. 
ADDRFS5FS   Direct  all  written  comments 
ill.     li  Management  Service.  3700 
East-West  Highway,  Records ,and 
Information  Management  Branch,  Room 
135,  Hyattsville,  Maryland  20782. 


hQR  PURTHER  INFORMATION  CONTACT 
Requests  fur  additiunal  infurniation  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Dorothy  Wilson, 
Administrative  Services  Branch,  Room 
3570,  401-14th  St.,  SW.,  Washington, 
DC  20227.  (202)  874-7157.    . 
SUPPLEMENTARY  INFORMATION:  Pursuant 

;,.       :,  .    ..    ,N  :  .    ;  .    '.    :i  Act  of  1995 
(44  U.S.C.  3506(c)(2)(AJ).  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Notice  of  Reclamation. 
Electronic  Funds.  Transfer,  Federal 
Recurring  Payments;  Request  for  Debit, 
Electronic  Funds  Transfer,  Federal 
Recurring  Payments. 

OMB  Number:  1510-0043. 

Form  Number:  FMS  133,  FMS  135. 

Abstract:  Program  agencies  authorize 
Treasury  to  recover  payments  that  have 
been  issued  after  the  death  of  the 
beneficiary.  The  FMS  133  is  used  by 
Treasury  to  notify  financial 
organizations  (FO)  of  the  FO's 
accountability  concerning  the  funds. 
When  an  FO  does  not  respond  to  the 
FMS  133,  Treasury  then  prepares  the 
FMS  135  and  sends  it  to  the  Federal 
Reserve  Bank  (FRB)  to  request  that  the 
FRB  debit  the  FO's  account. 

Current  Actions:  Extension  of 
currently  approved  collection. 

Type  of  Review:  Regular. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
55,000. 

Estimated  Time  Per  Respondent:  1 2 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  50,930. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 


Dated:  December  18,  2002. 
Anthony  Torrice, 

Assistant  Commissioner,  Regional 

Operations. 

(FR  Doc.  02-.32427  Filed  12-23-02;  8:45  am] 

BILLINQ  CODE  4810-36-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Renegotiation  Board  Interest  Rate; 
Prompt  Payment  Interest  Rate; 
Contract  Disputes  Act 

AGENCY    :iui(  au  ->'  v.iv  Public  Debt. 
Fi-  rvice.  Treasury. 

ACTION:  Notice. 

SUMMARY:  For  the  period  beginning 
,,:;i.iai .   1.  2003  and  ending  on  June  30, 
2003  the  prompt  payment  interest  rate 
;    4  '"lO  per  centum  per  annum. 
ADDRESSES:  Comments  or  inquiries  may 
be  mailed  to  Eleanor  Farrar,  Team 
Leader,  Debt  Accounting  Branch,  Office 
of  Public  Debt  Accounting,  Bureau  of 
the  Public  Debt,  Parkersburg,  West 
Virginia,  26106-1328.  A  copy  of  this 
Notice  will  be  available  to  download 
'         http://www.publicdeht.treas.gov. 

DATES:  This  notice  announces  the 
applicable  interest  rate  for  the  January  1, 

?nfv  '    '  ;■;,   TO  :"nf)'"  pprind 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Dunn,  Manager,  Debt  Accounting 
Branch,  Office  of  Public  Debt 
Accounting,  Bureau  of  the  Public  Debt, 
Parkersburg,  West  Virginia.  26106-1328, 
(304)  480-5170;  Eleanor  Farrar,  Team 
Leader,  Borrowings  Accounting  Team, 
Office  of  Public  Debt  Accounting, 
Bureau  of  the  Public  Debt,  (304)  480- 
5166;  Edward  C.  Gronseth,  Deputy  Chief 
Counsel,  Office  of  the  Chief  Counsel, 
Bureau  of  the  Public  Debt,  (304)  480- 
8692;  or  Mary  C.  Schaffer.  Attorney- 
Adviser.  Office  of  the  Chief  Counsel. 
Bureau  of  the  Public  Debt,  (304)  480- 

SUPPLEMENTARY  INFORMATION:  Although 
'  foliation  Board  is  no  longer  in 

existence,  other  Federal  Agencies  are 
required  to  use  interest  rates  computed 
under  the  criteria  established  by  the 
Renegotiation  Act  of  1971  Sec.  2,  Public 
Law  92-41.  85  Stat.  97.  For  example,  the 
Contract  Disputes  Act  of  1978  Sec.  12, 
Public  Law  95-563,  92  Stat.  2389  and. 
indirectly,  the  Prompt  Payment  Act  of 
1982,  31  use.  3902(a),  provide  for  the 
calculation  of  interest  due  on  claims  at 
a  rate  established  by  the  Secretary  of  the 
Treasury  for  the  Renegotiation  Rnard 
under  Public  Uw  92-41 

■'  h'T.'f  'f    i)>'Ui  >'  ;-  i;;\<>ii  ih.i!  'iie 
St"  r>'!,!r\  ■ '!  thi'   1  riMsur)  iia.^ 
(1.  ••  i;n;:i.  .!  !ti('  t  he  rate  of  interest 
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applicable,  for  the  period  ht-ginnmc 
i.iiiudiA   :    JIIU3  and  ending  on  )unr  i()^ 
J(in  <    I-  4  J'lii  [Iff  rontiim  prr  annun; 


rhi-  r,it'    .-   1*  ti  imined  pursuant  to  the  Dated:  November  19.  2002. 

,iiiii\  p-iju'iniMned  sections  for  the  i)<.n<ilri  \    Udmmnnd. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

SO  CFR  Part  1" 

HIN  1018   AI27 

Endangered  and  Threatened  Wildlife 
and  Plants    Designation  ot  Critical 
Habitat  tor  Five  Carbonate  Plants  From 
the?  San  Bernardino  Mountains  m 
Southern  Calitornia 

AufcNL  y:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

SUMMARY:  Pursuant  to  the  Endangered 
Species  Act  of  1973.  as  amended  (Act), 
we.  the  U.S.  Fish  and  Wildlife  Service 
(Service),  are  designating  critical  habitat 
for  five  plants  endemic  (restricted) 
primarily  to  carbonate-derived  soils  in 
the  San  Bernardino  Mountains  of 
southern  California.  Four  of  the  plants. 
Astmgalus  albens  (Cushenbury  milk- 
vetch).  Ehogonum  ovalifolium  var. 
vineum  (Cushenbury  buckwheat), 
Lasquerella  kingii  ssp.  bernardina  (San 
Bernardino  Mountains  bladderpod),  and 
Oxytheca  parishii  var.  goodmaniana 
(Cushenbury  oxytheca)  are  federally 
listed  as  endangered  and  one  plant. 
Erigeron  parishii  (Parish's  daisy),  is 
federally  listed  as  threatened.  The 
following  total  area  is  designated  as 
critical  habitat  for  each  of  the  following 
plants  in  San  Bernardino  County. 
California;  A.  albens.  approximately 
1,765  hectares  (ha)  (4.365  acres  (ac)); 
Erigeron  parishii.  approximately  1.790 
ha  (4,420  ac);  Eriogonunn  ovalifolium 
var.  vineum,  approximately  2,815  ha 
(6.955  ac);  L.  kingii  ssp.  bernardina. 
approximately  415  ha  (1,025  ac);  and  U. 
parishii  var.  goodmaniana, 
approximately  1,275  ha  (3,150  ac). 
Because  of  the  considerable  overlap  of 
the  areas  designated  as  critical  habitat 
for  each  of  the  five  carbonate  plants,  the 
total  area  being  designated  as  critical 
habitat  is  approximately  5,335  ha 
(13,180  ac). 

Federal  agencies  proposing, 
authorizing,  or  funding  actions  that  may 
affect  the  areas  designated  as  critical 
habitat  must  consult  with  us  on  the 
effects  of  the  proposed  actions  pursuant 
to  section  7(a)(2)  of  the  Act. 

DATES:  The  effective  date  of  this  rule  is 
I  i'v!  )r\    '  t    2003. 

ADOHtssES:  You  may  inspect  the 
supportmg  rec:ord  for  this  rule  at  the 
Carlsbad  Fish  and  Wildlife  Office.  U.S. 
Fish  and  Wildlife  Service.  6010  Hidden 
Valley  Road.  Carlsbad,  CA  92009,  by 
appointment  during  normal  business 
hours. 


FOR  FURTHEW  .NFORMATION  CONTACT:  The 

Carlsbad  Fish  and  Wildlife  Office,  at  the 
above  address;  telephone  760/431-9440. 
facsimile  760/431-5902.  Information 
regarding  this  designation  is  available  in 

alternate  formats  upon  rp<iuest 

SUPPlEMENTAHV   iNFORMATION: 
H.u  k-..:i  Munii 

1  hi!  live  plants  addressed  in  this 
designation  of  critical  habitat. 
Astragalus  albens  (Cushenbury  milk- 
vetch).  Erigeron  parishii  (Parish's  daisy). 
Eriogonum  ovalifolium  var.  vineum 
(Cushenbury  buckwheat),  Lesquerella 
kingii  ssp.  bernardina  (San  Bernardino 
Mountains  bladderpod).  and  Oxytheca 
parishii  var.  goodmaniana  (Cushenbury 
oxytheca)  (collectively  called 
"carbonate  plants  "  in  this  document), 
are  restricted  primarily  to  carbonate- 
derived  soils  in  the  San  Bernardino 
Mountains  of  San  Bernardino  County. 
California  (USFWS  1994).  Collectively, 
these  five  species  are  found  along  a  56- 
kilometer  (km)  (35-mile  (mi))  portion  of 
the  San  Bernardino  Mountains  between 
1,171  and  2,682  meters  (m)  (3,842  and 
8.800  feet  (ft))  in  elevation.  This  area 
contains  outcrops  of  carbonate 
substrates  (e.g..  parent  rock),  primarily 
limestone  and  dolomite,  in  several 
bands  running  on  an  east-west  axis 
along  the  desert-facing  slopes  of  the  San 
Bernardino  Mountains;  it  is  generally 
known  as  the  "carbonate  belt." 
Carbonate  endemics  are  most 
uncommon  in  California,  though  well 
known  worldwide  (Kruckeberg  2002). 
With  the  exception  of  one  northern 
California  carbonate  endemic  species, 
the  carbonate  endemics  of  the  San 
Bernardino  Mountains  of  southern 
California,  including  the  species 
addressed  in  this  rule^making,  are  the 
only  ones  in  California. 

Limestone  mining  was  cited  as  tl\e 
primary  threat  to  the  five  carbonate 
plants  in  the  final  rule  listing  these 
species  as  endangered  or  threatened 
(USFWS  1994).  The  threats  to  these 
plants  continue  to  be  population 
reduction  and  habitat  loss,  degradation, 
and  fragmentation  from  surface  mining 
activities.  The  carbonate  plants  occur 
mainly  on  public  lands  with  unpatented 
mining  claims  or  on  private  lands  that 
have  been  patented  (converted  from 
public  to  private).  At  the  time  of  listing, 
a  significant  number  of  carbonate  plant 
occurrences  and  carbonate  plant 
habitats  had  been  negatively  affected 
(USFWS  1994).  Carbonate  plant  losses 
and  habitat  destruction/degradation  are 
expected  to  continue  under  ongoing  and 
expanded  limestone  mining  operations. 

The  U.S.  Forest  Service  (USFS).  the 
Bureau  of  Land  Management  (BLM).  the 
U.S.  Fish  and  Wildlife  Service  (Service). 


and  a  number  of  private  stakeholders 
[e.g..  mining  interests)  are  in  the  process 
of  developing  the  Carbonate  Habitat 
Management  Strategy  (draft  CHMS)  to 
conserve  four  of  the  five  subject 
carbonate  plants  while  accommodating 
other  land  uses.  The  USFS  is  the  lead 
agency  for  this  action.  The  goals  of  the 
CHMS  are:  (1)  To  protect  the  listed 
plants  and  the  habitat  components  they 
reiquire;  (2)  to  guide  impact 
minimization  and  compensation  for 
unavoidable  impacts;  (3)  to  streamline 
reviews  of  mining  activities  in  carbonate 
plant  habitat;  (4)  to  guide  habitat 
restoration;  and  (5)  to  plan  and  provide 
for  long-term  needs  of  both  the  mining 
industry  and  listed  species 
conservation.  One  of  the  primary  tasks 
of  the  CHMS  is  to  identify  and  establish 
conservation  areas  for  carbonate  plant 
species.  Other  local  or  regional  habitat 
conservation  planning  efforts  within 
areas  of  carbonate  plant  habitat  include 
the  California  Desert  Conservation  Area 
Plan  (CDCA)  and  the  West  Mojave  Plan. 
BLM  is  the  lead  agency  for  both  plans. 

There  are  approximately  13.200  ha 
(32,600  ac)  of  carbonate  substrates  in  the 
northeastern  portion  of  the  San 
Bernardino  Mountains  that  may  provide 
suitable  habitat  for,  and  may  be 
associated  with  most  of,  the  carbonate 
plants  (USFWS  1994.  Neel  2000.  San 
Bernardino  National  Forest  (SBNF) 
geographic  information  system  (GIS) 
data  2001).  This  area  of  carbonate 
substrates  is  contained  within  the 
64.900  ha  (160.300  ac)  draft  CHMS 
planning  area.  According  to  the  most 
current  model  being  used  in  the  CHMS 
process,  the  SBNF  Carbonate  Species 
Suitable  Habitat  Model  (Redar  and 
Eliason.  in  litt.  2001),  there  is  a 
combined  total  of  approximately  19,700 
ha  (48,669  ac)  of  suitable  carbonate 
plant  habitat  for  the  carbonate  plants, 
based  on  a  combination  of  plant 
associations,  carbonate  substrate  and 
soils  derived  from  carbonate  substrate 
(the  modeled  suitable  habitat  area  is  not 
equal  to  the  sum  of  modeled  suitable 
habitat  area  for  each  species  because 
there  is  some  overlap  in  the  distribution 
of  the  species).  Based  on  this  model,  the 
estimated  suitable  habitat  for  each 
species  is:  Astragalus  albens, 
approximately  6,868  ha  (16,964  ac); 
Erigeron  parishii,  approximately  8,428 
ha  (20.818  ac);  Eriogonum  ovalifolium 
var.  vineum,  approximately  8.949  ha 
(22,103  ac);  Lesquerella  kingii  ssp. 
bernardina.  approximately  6.753  ha 
(16,679  ac);  and  Oxytheca  parishii  var. 
goodmaniana,  approximately  7.518  ha 
(18.570  ac).  It  should  be  noted  that  the 
SBNF  habitat  model  is  limited  by 
mapping  resolution,  and  therefore,  may 
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contain  some  unsuitable  habitat  areas 
and  may  leave  out  some  areas  that  may 
contain  suitable  habitat.  The  majority  of 
known  occurrences  of  the  carbonate 
plants  addressed  by  the  draft  TUNIS  are 
in  the  modeled  habitat  area. 

The  California  Native  Plant  Society's 
Invenfon'  of  Rare  and  Endangered 
Plants  of  California  (C;NPS  Inventory) 
(CNPS  2001)  classifies  each  of  the  five 
carbonate  plants  as  List  IB;  which  they 
define  as  rare,  threatened,  or 
endangered  in  California  and  elsewhere. 
The  CNPS  Inventory  further  describes 
the  rarity  of  all  but  one  of  the  carbonate 
plants  as  "one  to  several  highly 
restricted  occurrences"  (with  Erigeron 
parishii  "distributed  in  a  limited 
number  of  rxrcurrences"}.  The  CNPS 
Inventory  also  classifies  each  of  the 
carbonate  plants  as  "endangered 
throughout  its  range." 

The  five  carbonate  plant  species  in 
this  rulemaking  are  treated  as  a  group 
because  they  are  generally  restricted  to 
soils  that  are  ultimately  derived  from 
limestone,  dolomite,  or  other  substrates 
rich  in  calcium  carbonate  in  the  San 
Bernardino  Mountains.  California,  and 
face  similar  threats.  However,  each  of 
the  five  carbonate  plants  represents  a 
distinct  evolutionary  lineage,  and  each 
has  a  unique  set  of  ecological 
requirements  and  tolerances  (Neel 
2000) 

Species  Descriptions 

Astragalus  Albens  (Cushenbury  Milk- 
Vetch) 

Astragalus  albens  was  described  by 
Edward  L.  Greene  (1885)  based  on  a 
collection  made  by  Samuel  B.  Parish 
and  William  F.  Parish  in  1882.  Rydberg 
(1927)  placed  this  species  in  the  genus 
Hamosa.  Rupert  Barneby  (1964) 
includes  Hamosa  in  the  genus 
Astragalus.  Barneby  (1959),  Munz 
(1974).  and  Spellenberg  (1993),  all 
recognize  this  species  as  Astragalus 
albens. 

Astragalus  albens  is  a  small  plant  in 
the  pea  family  (Fabaceae).  Spellenburg 
(1993)  describes  the  species  as  follows. 
Individual  plants  are  annual  to 
sometimes  perennial.  The  slender 
silvery-white-haired  stems  are  prostrate 
(lie  fiat  on  the  ground),  up  to  30 
centimeters  (cm)  (1  ft)  long,  with 
compound  leaves  consisting  of  5  to  9 
small  leaflets.  The  plant's  pink-purple 
flowers  occur  in  5  to  14  flowered 
terminal  racemes  (flower  clusters).  The 
upper  petal  of  each  flower  is  up  to  1  cm 
(0.4  inch  (in))  long.  The  fruits  are  10  to 
18  millimeters  (mm)  (0.4  to  0.7  in)  long 
and  up  to  3.5  mm  (0.1  in)  wide.  The 
crescent  shaped  fruits  are  three  sided. 
have  two  chambers,  and  become  papery 


in  maturity.  The  plants  generally  flower 
from  March  to  May. 

Occurrences  of  Astragalus  albens  are 
scattered  along  the  carbonate  belt  in  the 
northeastern  San  Bernardino  Mountains 
extending  from  Dry  Canyon 
southeastward  to  the  head  of  Lone 
Valley,  a  range  of  24  km  (15  mi) 
(Barrows  1988a;  California  Natural 
Diversity  Data  Base  (CNDDB).  CDFG 
2002;  CNPS  2001;  USFWS  1994).  In  the 
final  rule  to  list  Astragalus  albens,  we 
indicated  that  there  were  fewer  than  20 
known  occurrences  (USFWS  1994).  The 
CNDDB  (CDFG  2002)  identifies  17 
extant    element  occurrences"  (e.g.. 
species  occurrences).  The  SBNF 
mapped  103  site-specific  localities  of 
this  species  for  their  detailed  draft 
CHMS  maps  (SBNF.  Unpublished  GIS 
data,  2001). 

Astragalus  albens  is  typically  found 
within  singleleaf  pinyon-Utah  juniper, 
blackbush  scrub,  singleleaf  pinyon, 
pinyon  woodland,  pinyon-juniper 
woodland,  and  Joshua  tree  woodland 
vegetation  communities  (Gonella  1994. 
Gonella  and  Neel  1995,  Neel  2000). 
Plants  closely  associated  with  A.  albens 
include  Fremontodendron  califomicum 
(flannelbush).  Coleogyne  ramosissima 
(blackbush),  Echinocereus 
triglochidiatus  var,  mojavensis  (Mound 
cactus),  Prunus  fasciculatus  (desert 
almond),  and  Yucca  schidigera  (Mojave 
yucca)  (Gonella  1994,  Gonella  and  Neel 
1995). 

Astragalus  albens  is  typically  found 
on  carbonate  soils  derived  directly  from 
decomposing  limestone  bedrock  along 
dry  flats  and  slopes,  and  occasionally 
rocky  washes  (Eliason  2002).  The 
species  may  also  be  associated  with 
disturbed  sites  since  there  have  been  a 
few  localized  occurrences  of  the  species 
observed  on  long-disused  roads  and 
recently  deposited  slide  materials 
(White  2002).  Plants  are  generally  found 
in  areas  with  an  open  canopy  cover, 
little  accumulation  of  organic  material, 
rock  cover  exceeding  75  percent,  and 
gentle  to  moderate  slopes  (5  to  30 
percent)  (Neel  2000).  Most  Astragalus 
albens  occurrences  are  found  at 
elevations  between  1,524  and  2,012  m 
(5.000  and  6.600  ft)  (USFWS  1994),  but 
Neel  (2000)  documented  the  elevation 
range  between  1.171  and  2.013  m  (3.864 
and  6,604  fti  This  range  is  at  the  lowest 
elevational  limit  of  the  five  carbonate 
plant  species  discussed  in  this  rule 
(Gonella  and  Neel  1995),  Known 
occupied  habitat  for  this  species  is 
inostlv  correlated  with  the  Bird  Spring 
Formation,  Permian  and  Pennsylvanian 
age  carbonate  rock  (Redar  and  Eliason, 
in  !itt  2001),  Soils  at  sites  associated 
with  Astragalus  albens  have  a  higher 
percentage  of  calcium  than  soils  not 


associated  with  this  species  (Gonella 
and  Neel  1995). 

Erigeron  Parishii  (Parish 's  Daisy) 

Erigeron  parishii  was  described  by 
Asa  Gray  (1884)  based  on  specimens 
collected  by  Samuel  B.  Parish  at 
Cushenbury  Spring  in  1882.  Erigeron 
parishii  is  a  perennial  herb  of  the  aster 
family  (Asteraceae).  Plants  grow  10  to 
35  cm  (4  to  14  in)  high  (Nesom  1993). 
The  simple,  linear  leaves  are  3  to  6  cm 
(1  to  2  in)  long  and  soft,  silvery-hairy 
(Nesom  1993,  Keck  1959).  Flower  heads 
are  solitary  home  at  the  tips  of  leafy 
stems,  with  bluish  to  pink  or  white  ray 
flowers  and  yellow  disk  flowers  (Nesom 

1993,  Keck  1959).  Grayish-green, 
glandular  bracts  surround  each  flower 
head  (Nesom  1993,  USFWS  1994),  The 
plants  generally  flower  from  May 
through  June  (CNPS  2001). 

Erigeron  parishii  has  the  widest 
geographic  distribution  of  the  five 
carbonate  plants,  with  a  range  that 
spans  approximately  56  km  (35  mi) 
along  the  carbonate  belt  in  the 
northeastern  San  Bernardino 
Mountains,  extending  from  Pioneertown 
in  the  east  to  the  northern  flanks  of  ■ 
White  Mountain  in  the  west  (USFWS 

1994,  Eliason  2002).  Its  range  of 
occurrence  includes  Tip  Top  Mountain 
and  in  Arctic,  Cushenbury,  Arrastre. 
and  Rattlesnake  Canyons  (Krantz  1979a, 
Barrows  1988b,  USFWS  1994,  CDFG 
2002).  Recent  surveys  in  Long  Canyon 
(the  historical  eastern-most  occurrence) 
did  not  locate  any  Erigeron  parishii 
plants  (Neel  2000).  We  identified  25 
occurrences  of  Erigeron  parishii  in  the 
final  listing  rule  (USFWS  1994).  The 
CNDDB  (CDFG  2002)  identifies  34 
extant  element  occurrences.  The  SBNF 
has  mapped  87  localized  occurrences  of 
this  species  for  their  detailed  draft 
CHMS  maps  (SBNF.  Unpublished  GIS 
data.  2001). 

Erigeron  parishii  is  typically 
associated  with  singleleaf  pinyon-Utah 
juniper,  singleleaf  pinyon.  pinyon- 
juniper  woodlands,  blackbush  scrub, 
and  creosote  bush-bursage  scrub 
vegetation  communities  tUSFWS  1994. 
Neel  2000,  Neel  and  Ellstrand  2001). 
Plants  closely  associated  with  Erigeron 
parishii  include  Pinus  monophylla 
(singleleaf  pinyon),  funiperus 
californica  (CaJifomia  juniper).  Yucca 
brevifolia  (Joshua  tree),  Coleogyne 
ramosissima,  and  Astragalus  albens 
(Gonella  1994,  Gonella  and  Neel  1995. 
CDFG  2002). 

Erigeron  parishii  typically  grows  on 
limestone  or  dolomite  soils  occurring  on 
dry,  rocky  slopes,  active  washes  and 
outwash  plains  on  carbonate  derived 
alluvium  (USFWS  1994,  White  2002). 
Some  E.  parishii  occurrences  grow  on  a 
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granite/limestone  interface,  usually 
when  granitic  parent  material  has  been 
overlaid  with  limestone  materials 
washed  down  from  upslope  (USFWS 
1994).  Occurrences  at  the  Burns  Pinyon 
Ridge  Reserve/Pioneertown  area  grows 
on  quartz  monzonite  soils  where  there 
is  no  apparent  limestone  alluvium  (Neel 
2000).  Erigeron  porishii  is  generally 
found  at  elevations  between  1.171  and 
1.950  m  (3.842  and  6.400  ft),  which  is 
at  the  lower  elevations  of  the  carbonate 
belt  (USFWS  1994.  Neel  2000).  It  is 
most  commonly  found  in  areas  with 
slopes  less  than  10  degrees  (Neel  2000). 

Ehogonum  (h'alifolium  var.  Vineum 
ICushenbury  BuckwheatI 

Eriogonum  ovalifolium  var.  vineum 
was  originally  described  as  Ehogonum 
vineum  by  )ohn  Kunkel  Small  (1898) 
based  on  an  1894  collection  made  by 
Samuel  B.  Parish  near  Rose  Mine  in  the 
San  Bernardino  Mountains.  Nelson 
(1911)  treated  the  plant  as  a  variety. 
Eriogonum  ovalifolium  var.  vineum. 
This  combination  has  incorrectly  often 
been  attributed  to  [epson  (1914),  (Reveal 
1989.  Hickman  1993).  jepson  (1914)  did 
publish  the  combination  but 
subsequently  (Jepson  1925)  realized  the 
priority  of  Nelson's  combination,  which 
was  followed  bv  Abrams  (1944).  Munz 
and  Keck  (1959).  and  Munz  (1974). 

Eriogonum  ovalifolium  var.  vineum  is 
a  perennial  plant  of  the  buckwheat 
family  (Polygonaceae)  that  forms  low. 
dense  mats  typically  3  to  40  cm  (1  to  16 
in)  in  diameter  (Hickman  1993,  Munz 
and  Keck  1959).  The  leaves  are  round  to 
ovate,  white-woolly  on  both  surfaces, 
and  are  0.7  to  1.5  cm  (0.3  to  0.6  in)  long 
(Munz  and  Keck  1959).  The  flowers  are 
whitish-cream  borne  on  flowers  stalks 
reaching  10  to  25  cm  (4  to  10  in)  tall 
(Munz  and  Keck  1959).  Plants  flower 
from  May  through  August  (CNPS  2001). 
This  species  is  primarily  an  outcrosser 
(pollen  source  for  seed  production  is 
from  another  plant)  (Neel  and  Ellstrand 
2001). 

Eriogonum  ovalifolium  var.  vineum 
occurs  in  the  carbonate  belt  of  the 
northeastern  San  Bernardino  Mountains 
extending  from  Rattlesnake  Canyon  in 
the  east  to  White  Mountain  in  the  west, 
a  distance  of  approximately  40  km  (25 
mi)  (CDFG  2002).  This  includes 
occurrences  in  Arctic  and  Cushenbury 
Canyons,  Terrace  and  Jacoby  Springs, 
along  Nelson  Ridge,  and  southeast  to 
near  Onyx  Peak  (Barrows  1988c, 
Conella  and  Neel  1995.  Tierra  Madre 
Consultants  1992.  USFWS  1994.  CDFG 
2002).  In  the  final  listing  rule,  we 
identified  20  occurrences  of  E. 
ovalifolium  var.  vineum  (USFWS  1994). 
The  CNDDB  (CDFG  2002)  identifies  32 
extant  element  occurrences. 


Subsequently,  the  SBNF  has  mapped 
239  localized  occurrences  of  this  species 
for  their  detailed  draft  CHMS  maps 
(SBNF.  Unpublished  CIS  data.  2001). 

This  species  inhabits  open  areas  in 
singleleaf  pinyon-Utah  juniper, 
singleleaf  pinyon-mountain  juniper, 
singleleaf  pinyon.  pinyon.  pinyon- 
juniper.  Joshua  tree  woodlands,  and 
blackbush  scrub  vegetation 
communities  (Gonella  1994.  Gonella 
and  Neel  1995.  USFWS  1994.  Neel 
2000).  Plants  closely  associated  with 
Eriogonum  ovalifolium  var.  vineum 
include  Fremontodendron  califomicum. 
Arctostaphylos  glauca  (big-berry 
manzanita).  A.  patula  (green-leaf 
manzanita),  Pbacelia  douglasii  (Douglas' 
phacelia).  Yucca  brevifolia,  Pinus 
monophylla.  Astragalus  albens.  and 
Erigeron  parishii  (Gonella  1994,  Gonella 
and  Neel  1995,  CDFG  2002). 

Eriogonum  ovalifolium  var.  vineum 
typically  grows  on  soils  derived  from 
limestone  or  other  carbonate  substrates 
(Hickman  1993,  USFWS  1994.  CDFG 
2002).  It  is  generally  found  on  gentle 
slopes  to  steep  slopes  mostly  with  north 
or  west  aspects  (Neel  2000.  White  2002). 
Other  habitat  characteristics  include 
open  areas  with  powdery  fine  soils  and 
little  accumulation  of  organic  material, 
a  canopy  cover  generally  less  than  15 
percent,  and  rock  cover  exceeding  50 
percent  (Neel  2000).  The  species  may 
also  benefit  from  naturally  unstable  sites 
since  it  is  often  found  on  or  adjacent  to 
unstable  talus,  colluvium.  or  rock 
outcroppings  (White  2002).  Eriogonum 
ovalifolium  var.  vineum  has  the  widest 
elevational  range  of  all  the  carbonate 
plants,  between  1.400  and  2.400  m 
(4.600  and  7.900  ft)  (USFWS  1994.  Neel 
2000)  The  known  occupied  habitat  for 
Eriogonum  ovalifolium  var.  vineum  is 
correlated  mostly  with  the  Bird  Spring 
and  Bonanza  King  soil  formations 
(Redar  and  Eliason,  in  litt.  2001). 

Lesquerella  Kingii  ssp.  Bernardino  (San 
Bernardino  Mountains  Bladderpodj 

Lesquerella  kingii  ssp.  bemardina  is  a 
member  of  the  mustard  family 
(Brassicaceae)  and  was  first  described 
by  Munz  (1932)  as  Lesquerella 
bemardina  based  on  a  collection  made 
bv  Frank  W.  Peirson  at  the  east  end  of 
Bear  Valley  in  1924.  Munz  (1958) 
subsequently  reduced  this  to  a 
subspecies  and  published  the  currently 
accepted  combination  Lesquerella  kingii 
ssp.  bemardina 

Lesquerella  kingii  ssp.  bemardina  is 
silvery,  with  dense  star-shaped  hairs, 
and  is  a  short-lived  perennial  plant  of 
the  mustard  family  (Brassicaceae) 
(Munz  and  Keck  1959,  Rollins  1993).  It 
grows  to  5  to  15  cm  (2  to  6  in)  tall,  often 
purplish  in  color  (Munz  1974,  Rollins 


1993).  Leaves  are  wavy-margined  to 
shallow  toothed,  the  outer  basal  leaves 
are  diamond  shaped  to  round,  and  the 
inner  leaves  are  elliptic  with  petioles  2 
to  5  cm  (0.8  to  2  in)  long  (Munz  1974, 
Rollins  1993).  Flowers  are  borne  in 
terminal  racemes,  and  bloom  from  May 
to  June  (Munz  1974.  CNPS  2001).  The 
yellow  petals  are  5.5  to  13  mm  (0.2  to 
0.5  in)  long,  and  styles  are  3  to  4  mm 
(0.12  to  0.16  in)  long  (Munz  1974. 
Rollins  1993).  The  spherical  fruits  are 
short-haired,  2-chambered.  and  contain 
2  to  4  seeds  per  chamber  (Rollins  1993). 

At  the  time  of  publication  of  the 
listing  rule.  Lesquerella  kingii  ssp. 
bemardina  was  known  from  two 
populations  in  the  Big  Bear  area 
(USFWS  1994).  One  population  is  on 
the  north  side  of  Big  Bear  Lake  near  the 
east  end  of  Bertha  Ridge  and  adjacent  to 
Big  Bear  City,  and  the  other  population 
is  centered  on  the  north-facing  slope  of 
Sugarlump  Ridge  south  of  Bear  Valley, 
approximately  10  km  (6.2  mi)  south  of 
the  Bertha  Ridge  population  (USFWS 
1994.  CDFG  2002).  This  species  has  the 
smallest  known  range  of  the  five 
carbonate  plants.  Currently,  the  CNDDB 
(CDFG  2002)  identifies  four  element 
occurrences.  The  SBNF  has  mapped  22 
localized  occurrences  within  the 
aforementioned  populations  of  this 
species  for  their  detailed  draft  CHMS 
maps  (SBNF,  Unpubished  CIS  data, 
2001). 

Lesquerella  kingii  ssp.  bemardina 
typically  is  found  within  singleleaf 
pinyon-mountain  juniper,  white  fir 
forest,  Jeffrey  pine-western  juniper 
woodland,  subalpine  forest  vegetation 
communities,  and  occasionally  on  old 
unpaved  roads  (Mvers  and  Barrows 
1988.  USFWS  1994.  Gonella  1994. 
Gonella  and  Neel  1995.  Neel  2000, 
CDFG  2002).  Plants  closely  associated 
with  Lesquerella  kingii  ssp.  bemardina 
include  Pinus  contorta  ssp.  murrayana 
(lodgepole  pine),  Pinus  flexilis  (limber 
pine),  Pinus  jeffreyi  (Jeffrey  pine),  Pinus 
monophylla,  juniperus  occidentalis  ssp. 
australis  (western  juniper),  and 
Eriogonum  ovalifolium  var.  vineum 
(Gonella  1994.  Neel  2000.  CDFG  2002). 

Lesquerella  kingii  ssp.  bemardina  is 
generally  found  on  dry  flats  and  slopes 
on  soil  substrates  derived  from  dolomite 
parent  rocks  associated  with  the 
Bonanza  King  Formation  and  other 
Cambrian  age  substrates  (Rollins  1993; 
Redar  and  Eliason,  in  litt.  2001;  Eliason 
2002).  Lesquerella  kingii  ssp.  bemardina 
occupies  the  narrowest  elevational 
range  of  the  five  carbonate  plants, 
between  2.098  and  2.700  m  (6.883  and 
8,800  ft)  (CDFG  2002). 
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Oxytheca  Parishii  var.  Goodmaniana 
(Cushenbury  Oxytheca) 

Barbara  Ertter  (1980)  described  the 
variety  Owtheca  parishii  var 
goodmaniana  based  on  material 
collected  bv  S.  P.  Parish  and  W.  F. 
Parish  in  1882  near  Cushenbury  Spring. 
Collections  of  this  species  were 
previously  identified  as  Oxytheca 
parishii  var  ahramsti  or  Oxytheca 
wiitsonii  (Munz  and  Keck  1959,  Munz 
1974). 

Oxytheca  parishii  var.  goodmaniana 
is  a  small,  wirv  annual  plant  belonging 
to  the  buckwheat  family  (Pulygonaceae) 
Specimens  grow  5  to  60  cm  (2  to  24  in) 
tall  (Hickman  1993).  The  plants  have  a 
basal  rosette  of  leaves,  with  each  leaf  1 
to  7  cm  (0.4  to  3  in)  long  (Hirkman 
1993).  The  six  small  flowers  have  white 
to  pink  perianth  segments 
(undifferentiated  whorl  of  petals  and 
sepals),  occur  in  clusters  of  A  to  20,  and 
are  surrounded  at  their  base  by  a  funnel- 
shaped  involucre  (modified  leaf) 
(Hickman  1993). 

Oxvtheca  parishii  var.  goodmaniana 
is  an  annual  species,  so  the  number  and 
distribution  pattern  of  individual 
standing  plants  fluctuates  from  year  to 
year,  depending  on  the  seed  bank 
dynamics  and  environmental 
conditions.  In  addition,  because  this 
species  has  few  known  occurrences,  and 
the  total  number  of  individuals  found 
within  some  occurrences  is  often  low, 
this  species  may  be  more  susceptible  to 
localized  extirpation  from  random 
events  than  the  other  four  carbonate 
plant  species  (USBVS  1994). 

Oxytheca  parishii  var.  goodmaniana 
is  scattered  along  the  carbonate  belt  in 
the  northeastern  .San  BHrnardim^ 
Mountains  exfendine  fin.ni  Whiti 
Mountain  in  the  west  to  approximately 
Rattlesnake  Canyon  in  the  east.  Terrace 
Springs  is  the  is  the  eastern  most  area 
where  occurrences  are  pure  O.xytheca 
parishii  var.  goodmaniana  (Eliason 
2002),  From  Terrace  Springs  west  to 
Rattlesnake  Canvon  Oxytheca  parishii 
\  .ir  goodmaniana  occurs  with  Owlht'ca 
parishii  var.  cienengensis  and  some 
morphological  intermediates  (potential 
hvbrids)  between  the  two  (B   Ertter. 
[)ers  conim  .  2002)  This  area  likely 
represents  an  evoiutionarily  important 
zone,  and  therefore,  is  important  for  the 
long-term  adaptability  of  the  species. 
The  distribution  of  OxUheco  parishii 
var.  goodmaniana  includes  occurrences 
near  Cushenbury  Spring;  Cushenbury. 
Marble.  Arctic  ,  Wild  Rose,  and  Furnace 
(ianvuns.  Blackhawk.  Mineral,  and  Tip 
Tup  Mountains;  Terrace  Springs;  Rose 
Mine  and  Green  Lead  gold  mine 
(I'SFWS  1994,  CDFG  2002.  CNPS  2001, 
Gonella  and  Neel  1995).  This  species 


occupies  the  second-smallest 
geographical  area  of  the  five  carbonate 
plants.  In  the  final  listing  rule,  we 
identified  seven  known  extant 
occurrences  (USFWS  1994).  The 
CNDDB  ICDFG  2002)  identifies  16 
element  occurrences.  The  SBNF  has 
mapped  93  localized  occurrences  of  this 
species  for  their  detailed  draft  CHMS 
maps  (SBNF,  Unpublished  GIS  data, 
2001). 

Oxytheca  parishii  var.  goodmaniana 
is  tvpicallv  found  in  singleleaf  pinyon- 
Utah  juniper,  singleleaf  pinyon- 
mountain  juniper,  singleleaf  pinyon, 
and  canvon  live  oak  woodlands 
vegetation  communities  (L'SFWS  1994. 
Neel  2000)   Plants  closely  associated 
with  ()x\'theca  panshu  var. 
goodmaniana  include  Cercocarpus 
ledifolius  (mountain  mahogany), 
Arctostaphylos  glauca.  Chn-snthamnus 
viscidiflorus  (yellow  rabbitbrush).  and 
Achnatherum  coronata  (needlegrass) 
[CDFG  2002) 

Ox\'thpca  panshu  \ar.  goodmaniana 
is  tvpicallv  found  on  soils  derived  from 
limestone,  dolomite,  or  a  mixture  of 
limestone  and  dolomite  substrates 
(Tierra  Madre  Consultants  1992, 
USFWS  1994,  Neel  2000),  Hickman 
(1993)  describes  it  as  occurring  on 
limestone  talus.  Neel  (2000)  found  that 
it  generally  occurs  in  areas  with  gentle 
slopes  between  10  and  25  degrees  with 
no  apparent  preference  for  aspect. 
Oxytheca  panshu  var.  goodmaniana  is 
typically  found  at  elevations  between 
1,440  and  2,372  m  (4,724  and  7,782  ft) 
(Neel  2000).  Known  occupied  habitat  for 
this  species  is  mostly  correlated  with 
the  Bird  Springs  Formation,  Bonanza 
King  Formation.  Monte  Cristo 
Limestone,  and  .Sultan  Limestone,  and 
Crystal  Pass  substrate  (Redar  and 
Eliason,  in  litt.  2001). 

Habitat  Descriptions 

The  .San  Bernardino  Mountains  . 
support  a  wide  diversity  of  natural 
habitats  that  are  the  result  of  their 
geographic  position  between  the  desert 
and  coastal  en\ironments.  geological 
history,  elevation,  varied  topography, 
and  uncommon  geological  substrates 
such  as  carbonate  outcrops  (e.g., 
limestone  and  dolomite)  The  SBNF. 
which  encompasses  most  of  the  San 
Bernardino  Mountains,  covers  less  than 
one  percent  of  the  land  area  within  the 
State  of  California,  yet  reportedh 
contains  populations  of  more  than  25 
percent  of  all  native  Caiifornian  plant 
species  (Krantz  1994).  The  San 
Bernardino  Mountains  are  also  known 
to  support  one  of  the  highest 
concentrations  of  endemic  plants  m  the 
United  States  [Krantz  19941  This  high 
rate  of  endemism  includes  a  number  of 


plants  that  are  restricted  to  carbonate 
substrates  in  this  area  (Gonella  1994, 
Krantz  1994). 

Within  the  mountain  range,  carbonate 
substrates  occur  in  several  east-west 
bands  that  run  along  the  desert-facing 
slopes,  from  approximately  White 
Mountain  in  the  west  to  Blackhawk 
Mountain  and  Terrace  Springs  in  the 
east.  From  here,  the  band  of  carbonate 
substrates  narrows  and  extends 
southeast  to  Rattlesnake  Canyon  and 
Tip  Top  Mountain.  Disjunct  (separate) 
outcrops  occiu'  on  ridges  to  the  north 
and  south  of  the  Big  Bear  Valley,  and 
eastward  to  the  Sawiooth  Hills  (USGS 
geologic  substrate  map  1995). 

Collectively,  the  ranges  of  these  five 
species  span  56  km  (35  mi)  and  occupy 
elevations  between  1,178  and  2,659  m 
(3.864  to  8,724  ft)  in  the  San  Bernardino 
Mountains  (Neel  2000).  Plant 
communities  in  this  area  vary  greatly  by 
substrate  type  and  elevation  and  have 
been  described  by  Holland  (1986), 
Thome  (1995),  Vasek  and  Barbour 
(1995),  Vasek  and  Thome  (1995).  and 
Neel  (2000).  Neel  (2000)  developed 
more  detailed,  quantitative  descriptions 
of  the  vegetation  types  that  are 
associated  with  the  five  carbonate  plants 
using  extensive  vegetation  sampling  and 
found  that  most  of  the  occurrences  of 
each  of  the  five  carbonate  plants  are 
found  in  the  following  six  vegetation 
communities:  blackbush  scrub;  canyon 
live  oak;  singleleaf  pinyon;  singleleaf 
pinyon-mountain  juniper;  singleleaf 
pinyon-Utah  juniper;  and  white  fir 
forest. 

Astragalus  albens,  Erigeron  parishii, 
and  Eriogonum  ovalifolium  var.  vineum 
are  associated  with  blackbush  scrub 
vegetation.  Blackbush  scrub  vegetation 
primarily  occurs  between  1.130  and 
1,665  m  (3,707  to  5.463  ft)  in  this  area 
and  is  increasingly  abundant  at  the 
higher  elevations.  Coleogyne 
ramosissima  (blackbush)  is  the 
dominant  species.  The  sometimes  quite 
dense  shrub  cover  is  generally  under  1 
m  (3  ft)  high.  The  generally  open 
overstory  canopy  consists  of  Yucca 
brevifolia,  Pinus  monophylla  (singleleaf 
pinyon),  and  Juniperus  osteosperma 
(Utah  juniper)  (Neel  2000). 

Astragalus  albens,  Erigeron  parishii, 
Eriogonum  ovalifolium  var.  vineum.  and 
Oxytheca  parishii  var.  goodmaniana  are 
associated  with  singleleaf  pinyon 
dominated  vegetation  (Neel  2000).  The 
singleleaf  pinyon  plant  community 
primarily  occurs  between  1,420  and  . 
2,440  m  (4,659  to  8,005  ft)  in  this  area 

Oxytheca  parishii  var.  goodmaniana 
is  associated  with  canyon  live  oak 
dominated  vegetation,  including 
dominant  species  such  as  Quercus 
chrysolepis  (canyon  live  oak)  and  Pinus 
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monophylla.  The  canyon  live  oak  plant 
community  primarily  occurs  between 
1,793  and  2.440  m  (5.883  and  8,005  ft) 
in  this  area.  Tree  cover  in  this 
vegetation  type  is  the  densest  of  all  of 
the  vegetation  types  mentioned  in  this 
document,  while  shrub  cover  is  the 
sparsest  (Neel  2000). 

Eriogonum  ovalifolium  var.  vineum. 
Lesquerella  kingii  ssp.  bemardina,  and 
Oxytheca  panshii  var.  goodmaniana  are 
associated  with  the  singleleaf  pinyon- 
mountain  juniper  vegetation 
community.  This  community  type 
primarily  occurs  between  1,909  and 
2,745  m  (6,263  and  9,005  ft)  in  this  area, 
and  is  dominated  by  Pmus  monophylla 
and  funiperus  occidentalis  ssp. 
austmlis  Cercocarpus  ledifolius  is  the 
only  characteristic  understory  species  of 
singleleaf  pinyon-mountain  juniper 
vegetation  (Neel  2000). 

Astragalus  albens,  Ehgeron  panshii, 
Eriogonum  ovalifolium  var.  vineum.  and 
Oxytheca  panshii  var.  goodmaniana  are 
associated  with  the  singleleaf  pinyon- 
Utah  juniper  dominated  vegetation 
community.  This  community  type 
primarily  occurs  between  1,212  and 
2.390  m  (3.976  and  7,841  ft)  in  this  area 
(Neel  2000),  Ephedra  viridis  (green 
ephedra)  and  Achnathenim  coronatum 
(needlegrass)  are  characteristic 
understory  species  of  singleleaf  pinyon- 
Utah  juniper  dominated  vegetation 
(Neel  2000). 

Lesquerella  kmgii  ssp.  bemardina  and 
Oxytheca  panshii  var.  goodmaniana  are 
associated  with  the  white  fir  forest 
vegetation  community.  This  community 
type  primarily  occurs  on  steep  north- 
facing  slopes  between  2.196  and  2,720 
m  (7.205  and  8,924  ft)  in  this  area  (Neel 
2000)  White  fir  forest  vegetation  is 
dominated  by  Abies  concolor  (white  fir) 
and  Pinus  flexilis  (limber  pine)  in  the 
overstory  (Neel  2000). 

The  carbonate  plants  have  also  been 
reported  to  occur  in  five  other 
vegetation  communities;  Jeffrey  pine- 
western  juniper  woodland;  Joshua  tree 
woodland;  pinyon  woodland;  pinyon- 
juniper  woodland;  and  subalpine  forest 
(Krantz  1979a,  1979b;  Neel  2000;  CDFG 
2002).  Lesquerella  kingii  ssp.  bemardina 
is  reported  to  be  associated  with  Jeffrey 
pine-western  juniper  woodland  (CDFG 
2002).  Astragalus  albens  and  Eriogonum 
ovalifolium  var.  vineum  are  reported  to 
be  associated  with  Joshua  tree  woodland 
and  pinyon  woodland  (CDFG  2002). 
Astragalus  albens,  Erigeron  panshii, 
and  Eriogonum  ovalifolium  var.  vineum 
are  reported  to  be  associated  with 
Piny  on- juniper  woodland  (CDFG  2002). 

Some  of  these  plant  communities 
(e.g.,  singleleaf  pinyon  woodlands, 
canyon  live  oak  woodland)  are  also 
known  to  occur  on  nearby  soils  that  are 


not  derived  from  carbonate  parent 
material.  Big  sagebrush,  pebble  plains, 
riparian,  and  meadow  communities  are 
also  known  to  occur  nearby  on  soils  not 
derived  from  carbonate  parent  material; 
however,  they  do  not  occupy  large  areas 
and  are  not  associated  with  carbonate 
endemic  plants. 

Ecology 

Little  is  known  about  the  life  history 
and  population  dynamics  of  the  five 
carbonate  plants,  including  their 
pollination1)iology.  seed  dispersal 
agents  and  patterns,  nature  and 
dynamics  of  seed  bank,  seed  dormancy 
requirements,  and  seedling  ecology  and 
establishment  rates  (Neel  2000). 
However,  the  distributions  of  each  of 
these  plants  have  been  well  studied 
through  numerous  independent 
botanical  surveys,  and  botanical 
investigations  and  project-level  surveys 
funded  by  Federal  agencies  and  mining 
companies  (Krantz  1979a.  1979b; 
Wilson  and  Bennett  1980;  Barrows 
1988a.  1988b.  1988c:  Tierra  Madre 
Consultants  1992;  and  herbarium 
specimens  at  Rancho  Sahta  Ana  Botanic 
Garden).  The  general  ranges  of  these 
species  are  described  in  Munz  and  Keck 
(1959),  Bameby  (1959),  Munz  (1974), 
Hickman  (1993),  Nessom  (1993),  Rollins 
(1993),  Spellenberg  (1993),  in  our  final 
rule  listing  the  species  (USFWS  1994). 
and  the  draft  Recovery  Plan.  The  five 
carbonate  plants  consistently  occur  on 
soils  that  are  at  least  partially  derived 
from  carbonate  substrates  (Neel  and 
Ellstrand,  in  press),  although  some 
occurrences  of  Erigeron  parishii  have 
been  noted  on  soils  derived  from  quartz 
monzonite  and  mixed  layers  of  granite 
and  limestone.  The  carbonate  plants  do 
not  appear  to  be  specifically  linked  to 
early  vegetation  successional  stages 
following  natural  disturbance;  however, 
they  are  found  on  some  surfaces  that  are 
naturally  disturbed  by  landslides  and 
substrate  upheaval  (Neel  2000). 
Primarily,  they  occur  in  habitat  that  is 
undisturbed  by  human  activities,  but 
instances  of  colonization  onto  human- 
disturbed  surfaces  have  been  observed 
for  all  of  the  carbonate  plants  (Eliason 
2002,  White  2002).  However,  there  is  no 
evidence  to  support  that  soil  structure 
or  habitat  structure  and  function 
associated  with  disturbed  surfaces  are 
equivalent  to  those  of  undisturbed 
surfaces  (Elia.snn  2002)  Each  of  these 
pldiiN  tj>|)>\ir  Ti'  h,tv>'  spi'<  ific  habitat 
anil  iiii-  r''hjl)itat  requirements. 
inc  i  i  iiii:  [larent  geology,  vegetation 
community  type  and  assoc  idtcii  vjiecies. 
soil  pH.  slope,  and  elevation    \''ei 
2000). 

Occurrences  of  carbonate  plants  likely 
shift  over  time  within  the  range  of 


suitable  habitat.  Historically, 
occurrences  or  portions  of  occiirences 
likely  have  periodically  been  extirpated, 
while  other  suitable  habitat  may  have 
been  colonized  by  emigration  from 
nearby  occurrences.  Given  (1994)  noted 
the  need  for  enough  suitable  habitat  to 
maintain  equilibrium  between  nHturaily 
occurring  local  extirpations  and 
colonizations.  Not  all  habitat  for  a 
species  is  likely  to  be  occupied  at  the 
same  time,  and  failure  to  conserve 
enough  suitable  habitat  could 
potentially  reduce  the  size  and  viability 
of  the  metapopulation  as  surely  as 
destruction  of  occupied  habitat  (Given 
1994).  A  metapopulatuin  has  been 
described  as  "  *   *    *   a  set  of 
populations  (i.e.,  independent 
demographic  units;  Ehrlich  1965)  that 
are  interdependent  over  ecological  time. 
That  is.  although  member  populations 
may  change  in  size  independently,  their 
probabilities  of  existing  at  a  given  time 
are  not  independent  of  one  another 
because  they  are  linked  by  processes  of 
extinction  and  mutual  recolonization, 
processes  that  occur,  say,  on  the  order 
of  every  10  to  100  generations" 
(Harrison  et  ai  1988).  The  persistence  of 
such  species  depends  on  the 
interrelatedness  of  local  extirpations 
and  recolonizations,  the  availability  of 
newly  suitable  habitat,  and  dispersal 
(Given  1994;  Hanski  1997.  1999;  Hanksi 
and  Gilpin  1991).  Very  little  is  known 
about  how  the  five  carbonate  plants  may 
function  as  metapopulations  (Neel  and 
Ellstrand.  in  press).  However,  because 
metapopulation  dynamics  may  be 
exhibited  in  some  or  all  of  the  carbonate 
plant  taxa,  long-term  persistence  of  the 
carbonate  plants  may  require  sufficient 
suitable  habitat  contiguous  with  areas 
that  are  currently  occupied  by  the 
plants.  Just  how  much  suitable  habitat 
would  be  sufficient  remains  unclear, 
however,  based  on  anecdotal 
observations  of  Astragalus  albens,  some 
relatively  sparse  occurrences  may 
provide  "stepping-stones"  and  facilitate 
gene  flow  among  high  density 
populations  (Neel  and  Ellstrand.  in 
press). 

Each  of  the  five  carbonate  plant 
species  is  subject  to  several  limiting 
ecological  factors  that  likely  iiu  rea.se  the 
potential  fur  extirpation  {e.g..  restricted 
and  patchy  distribution,  habitat 
specialization).  These  fac:tors  may. 
among  other  things   limit  yene  flow  by 
reducing  pollen  ami  seed  dispersal 
among  occurrences,  and  reduce  the 
probability  that  new  colonizations  will 
0(.(  ur  The  amnunt  of  habitat  required  tu 
sustain  the  five  carbonate  plant  species 
may  be  larjjer  than  that  required  for 
species  not  subject  to  these  limiting 
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ecological  factors  (see  Burgman  et  al. 
2001).  Recent  work  on  genetic  variation 
completed  for  Astragalus  albens  (Neel 
2000).  Enogonum  ovalifolium  var. 
vineum  (Neel  and  Ellstrand,  in  press), 
Engeron  parishii  (Neel  and  Kllstrand 
2001 )  and  Oy\'thp((i  panshii  var. 
goodmaniana  (Neel  2000)  provide  some 
insight  into  the  population  structure  of 
these  carbonate  plant  spec  ies  Neel  and 
Ellstrand's  work  is  limited  by  its 
temporal  scope,  but  suggests  that  there 
may  be  extensive  gene  flow  among 
populations  of  at  least  three  of  these 
species,  and  that  the  populations  of 
these  three  species  have  not  been 
sufficiently  isolated  to  result  in  genetic 
di\ergence. 

Previous  Federal  Action 

On  December  15.  1980.  we  published 
a  Notice  of  Review  (NOR)  of  plants 
which  included  Enogonum  ovalifolium 
var.  vineum  and  Lesquerella  kingii  ssp 
bemardina  as  Category  1  candidate  taxa 
and  Erigeron  panshii  as  a  Category  2 
taxon  (USFWS  1980J.  The  February  21, 
1990,  NOR  of  plants  also  included 
Astragalus  albens  as  a  Category  1  taxon 
and  Oxytheca  parishii  var. 
goodmaniana  as  a  Category  2  taxon 
(USFWS  1990).  Category-  1  taxa  were 
those  taxa  for  which  substantial 
information  on  biological  vulnerability 
and  threats  were  available  to  support 
preparation  of  listing  proposals. 
Category  2  candidates  were  taxa  for 
which  data  in  our  possession  indicated 
listing  was  possibly  appropriate  but  for 
which  substantial  information  on 
biological  vulnerability  and  threats  were 
not  known  or  on  file  to  support 
preparation  of  proposed  rules. 

On  November  19,  1991,  we  published 
a  proposed  rule  in  the  Federal  Register 
to  list  the  five  plants  as  endangered  (56 
FR  58332).  On  August  24,  1994.  we 
published  a  final  rule  listing  Erigeron 
parishii  as  threatened  and  Astragalus 
albens,  Eriogonum  ovalifolium  var. 
vineum,  Lesquerella  kingii  ssp. 
bemardina,  and  Oxytheca  parishii  var. 
goodmaniana  as  endangered  (59  FR 
43652).  At  that  time,  we  indicated  that 
designation  of  critical  habitat  for  these 
plants  was  not  prudent  because  such 
designation  would  likely  increase  the 
degree  of  threat  from  \andalism.  over- 
collection,  or  other  human  activities. 

In  September  1997,  we  published  the 
San  Bernardino  Mountains  Carbonate 
Plants  Draft  Reco\ery  Plan   The  draft 
recovery  plan  identified  lands  as 
important  for  the  long-term 
conservation  of  the  carbonate  plants, 
and  proposed  criteria  to  recover  the 
carbonate  plants  to  the  point  where  they 
can  be  downlisted  or  delisted. 


On  June  15,  2000,  the  CNPS  filed  a 

lawsuit  in  US  District  Court  for  the 
Southern  District  of  California  for  our 
failure  to  designate  critical  habitat  for 
the  five  carbonate  plants  {California 
.\ativp  Plant  Soi  letv  \    Berg,  et  ai. 
OOCV1207-L  (LSP)j.  On  April  27.  2001, 
the  Court  vacated  our  August  24,  1994, 
"not  prudent"  determination  for  critical 
habitat  and  ordered  us  to  reevaluate  its 
prudency.  and  if  prudent  to  complete  a 
proposed  rule  by  January'  31,  2002.  The 
Court  further  ordered  us  to  publish  a 
final  critical  habitat  designation  on  or 
before  September  30.  2002, 

On  lanuary  29.  2002.  we  determined 
that  designation  of  critical  habitat  was 
prudent,  and  on  February  12,  2002,  we 
published  in  the  Federal  Register  a 
proposed  rule  to  designate 
approximately  5,335  ha  113.180  ac)  of 
land  as  critical  habitat  for  the  five 
carbonate  plants  {67  FR  65781,  On 
September  20,  2002.  we  published  a 
notice  reopening  the  public  comment 
period  for  30  da\  s  on  the  proposed  rule 
and  announcing  the  availability  of  the 
draft  economic  anahsis  (67  FR  59239). 
On  September  16.  2002,  we  requested 
an  8-month  extension  from  the  court 
(until  May  30.  2003)  to  allow  us 
adequate  time  to  complete  an  economic 
analysis,  obtain  public  comment  on  the 
economic  analysis,  and  complete  the 
final  designation.  On  October  7,  2002. 
California  Native  Plant  Society  filed  a 
motion  opposing  the  extension.  A 
hearing  date  of  December  9,  2002,  was 
set  by  the  court  to  hear  the  motions  of 
both  parties. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Endangered  Species  Act  (Act),  as 
amended,  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
d  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (1)  essential  to  the  conservation 
of  the  species  and  (II)  which  may 
require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 
"Conservation"  means  the  use  of  ail 
methods  and  procedures  that  are 
necessary  to  bring  an  endangered 
species  or  a  threatened  species  to  the 
point  at  which  listing  under  the  Act  is 
no  longer  necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  with  regard  to 
actions  carried  out,  funded,  permitted. 


or  authorized  by  a  Federal  agency. 
Section  7  of  the  Act  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  Aside  from  the  added 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Further,  consultation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  lack  a  Federal 
nexus. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 
known  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (i.e..  areas  on  which  are 
found  the  primarv  constituent  elements, 
as  defined  at  50  CFR  424.12(b)),  and  are, 
therefore,  essential  to  the  conservation 
of  the  species.  Our  regulations  (50  CFR 
424.12(e))  also  state  that,  'The  Secretary 
shall  designate  as  critical  habitat  areas 
outside  the  geographic  area  presently 
occupied  by  a  species  only  when  a 
designation  limited  to  its  present  range 
would  be  inadequate  to  ensure  the 
conservation  of  the  species." 
Accordingly,  when  the  best  available 
scientific  and  commercial  data  do  not 
demonstrate  that  the  conservation  needs 
of  the  species  require  designation  of 
critical  habitat  outside  of  its  present 
range,  we  will  not  designate  critical 
habitat  in  areas  outside  the  geographic 
area  occupied  by  the  species. 

Section  4(b)(2)  of  the  Act  requires  we 
take  into  consideration  the  economic 
impact,  and  emy  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  areas 
from  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclusion 
vdll  not  result  in  extinction  of  the 
species.  Section  4  of  the  Act  also 
requires  that  we  designate  critical 
habitat,  to  the  extent  such  habitat  is 
determinable,  at  the  time  of  listing. 
When  we  designate  critical  habitat  at 
the  time  of  listing  or  under  short  court- 
ordered  deadlines,  we  will  often  not 
have  sufficient  information  to  identify 
all  areas  of  critical  habitat.  We  are 
required,  nevertheless,  to  make  a 
decision  and  thus  must  base  our 
designations  on  what,  at  the  time  of 
designation,  we  know  to  be  critical 
habitat 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential. 
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Essential  areas  should  already  have  the 
features  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act. 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34271),  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  This 
policy  requires  our  biologists,  to  the 
extent  consistent  with  the  Act.  and  with 
the  use  of  the  best  scientific  and 
commercial  data  available,  to  use 
primary  and  original  sources  of 
information  as  the  basis  for 
recommendations  to  designate  critical 
habitat.  When  determining  which  areas 
are  critical  habitat,  a  primary  source  of 
information  should,  at  a  minimum,  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  counties, 
scientific  status  surveys  and  studies, 
biological  assessments,  unpublished 
materials,  and  expert  opinion. 

Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  based  on  what 
we  know  at  the  time  of  designation. 
Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  all  should 
understand  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  recovery. 
Areas  outside  the  critical  habitat 
designation  will  continue  to  bo  subject 
to  conservation  actions  that  may  be 
implemented  under  section  7(a)(1)  and 
to  the  regulatory  protections  afforded  by 
the  section  7(a)(2)  jeopardy  standard 
and  the  section  9  prohibitions,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  We  specifically  anticipate  that 
federally  funded  or  assisted  prtjjects 
affecting  listed  species  outside  their 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 


designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Mcthuds 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 
424.12),  we  used  the  best  scientific  and 
commercial  data  available  to  determine 
areas  that  contain  the  physical  and 
biological  features  that  are  essential  for 
the  conservation  of  the  five  carbonate 
plants.  This  information  included  data, 
from  aerial  photography  (1995  Digital 
Orthorectified  Quarter  Quadrangles 
(DOQQ)  and  2000  SPOT  [Systeme  Pour 
I'Observation  de  la  Terre)  satellite 
imagery):  U.S.  Geological  Services 
(USGSJ  topographic  maps;  the  SBNF 
Carbonate  Species  Suitable  Habitat 
Models  and  ranking  system  (Redar  and 
Eliason.  in  lift.  2001);  species 
occurrence  and/or  suitable  habitat  data 
from  the  SBNF.  draft  CHMS  (Olsen 
2002).  and  CNDDB  (CDFG  2002):  the 
final  listing  rule  (59  FR  43652):  the 
Proposed  Designation  of  Critical  Habitat 
for  Five  Carbonate  Plants  From  the  San 
Bernardino  Mountains  in  Southern 
California  (67  FR  6578);  the  San 
Bernardino  Mountains  Carbonate  Plants 
Draft  Recovery  Plan  (USFWS  1997); 
information  in  species  background 
sections  (USFWS.  in  prep]  being 
prepared  for  the  revised  draft  San 
Bernardino  Mountains  Carbonate 
Endemic  Plants  Recovery  Plan;  research 
and  survey  observations  published  in 
peer-reviewed  articles;  regional  GIS 
coverages  (e.g..  soils,  occurrence  data, 
vegetation,  land  ownership,  and 
elevation);  project-specific  and  other 
miscellaneous  reports  and  public 
comments  submitted  to  us;  additional 
information  from  the  BLM  regarding  a 
section  7  consultation  (l-fl-Ol-F-18)  on 
the  effects  of  the  California  Desert 
Conservation  Area  Plan  (CDCA)  on  10 
plant  species  (BLM  2001);  a  section  7 
consultation  with  the  SBNF  on  various 
ongoing  and  related  activities  affecting 
carbonate  habitats  (USFWS  2001a); 
discussions  with  representatives  of  the 
SBNF  and  botanical  and  other 
knowledgeable  experts;  and  geologic 
map  coverage  of  the  Cushenbury 
Canyon  area.  We  also  visited  portions  of 
the  carbonate  belt  in  the  northeastern 
San  Bernardino  Mountains.  San 
Bernardino  County.  California,  within 
the  SBNF  We  concentrated  our  analysis 
on  those  areas  with  known  occurrences 
for  each  of  these  species. 


The  number  of  individuals  of  each 
carbonate  plant  species  fluctuates  over 
time  and  spatially  (over  an  area)  (Tierra 
Madre  1992.  Krantz  1994.  Neel  2000, 
CDFG  2002).  Population  estimates  of 
each  of  the  five  carbonate  plants  from 
different  time  periods  and  surveyors 
also  vary  in  precision  and  accuracy  (S. 
Eliason.  pers.  comm..  2002).  Therefore, 
comparing  these  data  may  yield 
misleading  estimates  of  the  number  of 
individuals  in  a  given  area  (Neel  2000). 
Additionally,  the  mapped  occurrences 
of  the  carbonate  plants  have  varied  from 
year  to  year  and  surveyor  to  surveyor 
(Tierra  Madre  1992.  Krantz  1994.  Neel 
2000.  CDFG  2002).  Therefore,  estimates 
of  the  number  of  individuals  are  not 
given  in  this  document. 

Names  associated  with  the  various 
groupings  of  carbonate  plants  also  differ 
[e.g..  population,  aggregate  occurrence 
(grouped  occurrences),  element 
occurrence  (as  used  by  the  CDFG),  and 
point  location  (which  describes  a 
detailed  mapping  area  used  by  the 
SBNF))  (USFWS  1994.  Neel  2000.  CDFG 
2002).  For  the  purposes  of  describing 
areas  essential  to  the  conservation  of  the 
carbonate  plants,  and  to  standardize  the 
variation  in  mapping  scale  presented  by 
CNPS  and  the  SBNF,  we  reclassified  the 
occurrence  data  identified  by  the 
CNDDB  (CDFG  2002)  and  the  SBNF  into 
new  groupings.  These  groupings  were 
established  based  on  likely 
hydrogeomorphic  (e.g..  same  drainage 
and  soil  derivation)  and/or  topographic 
relationships,  which  allowed  us  to 
analyze  the  localized  occurrences  with 
respect  to  general  assumptions  about  the 
potential  biological  and  ecological 
dynamics  of  these  groupings,  such  as 
seed  banks,  connectivity  and  gene  flow, 
and  pollinator  and  seed  dispersal 
vectors.  The  groupings  also  allowed  for 
ease  in  the  description,  mapping,  and 
definitions  of  legal  boundaries. 
Consequently,  hereafter,  we  refer  to 
each  of  these  new  groupings  as  an 
"aggregate  occurrence,"  while  distinct 
subunits  of  the  aggregate  occurrences 
are  referred  to  as  "localized 
occurrences"  or  simply  "occurences." 
Furthermore,  the  term  "core 
occurrences"  is  used  below  to  describe 
a  relatively  large  number  of  individual 
plants  in  a  given  geographic  area. 

After  analyzing  all  of  the  localized 
occurrence  data  from  the  CNDDB  (CDFG 
2002).  the  final  listing  rule.  SBNF.  and 
additional  scientific  and  commercial 
sources,  we  grouped  Astragalus  albens 
into  20  aggregate  occurrences.  Ehgeron 
parishii  into  27  aggregate  occurrences, 
Eriogonum  ovalifolium  var.  vmeum  into 
28  aggregate  occurrences,  Lssquerella 
kingii  ssp.  bemardina  into  2  aggregate 
occurrences,  and  Oxyibeca  parishii  var. 
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goodmaniana  into  19  aggregate 
occurrences. 

Primarv  Constituent  Elements 

in  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12.  in  determining  which  areas  to 
propose  as  critical  habitat,  we  must 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species,  and  that  may  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to:  space  for  individual  and 
population  growth;  food,  water,  air, 
light,  minerals,  or  other  nutritional  or 
jjhvsiological  requirpments:  cover;  sites 
fur  pollination,  reproduction, 
germination,  or  seed  dispersal  and 
dormancy:  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species.  All  areas 
proposed  as  critical  habitat  for 
Astragalus  albens,  Ehgeron  parishii. 
Eriogonum  ovalifolium  var.  vineum, 
Lesquerella  kingii  ssp.  bemardina.  and 
Oxvtheca  parishii  var.  goodmaniana  are 
within  their  respective  historical  ranges 
and  contain  one  or  more  of  the  physical 
or  biological  features  (primary 
constituent  elements)  essential  for  the 
conservation  of  each  species. 

Habitat  components  that  are  essential 
for  each  of  the  five  carbonate  plants  are 
primarily  found  in,  but  not  limited  to, 
pinyon  woodland,  pinyon-juniper 
woodland  and  forests,  Joshua  tree 
woodland,  white  fir  forests,  subalpine 
forest,  canyon  live  oak  woodlands  and 
forests,  and  blackbush  scrub  vegetation 
communities  in  the  San  Bernardino 
Mountains.  These  habitat  components 
likely  provide  for:  (1)  Individual  and 
population  growth,  including  sites  for 
germination,  pollination,  reproduction, 
pollen  and  seed  dispersal,  and  seed 
dormancy;  (2)  areas  that  allow  for  and 
maintain  gene  flow  between  localized 
occurrences  through  pollinator  activity 
and  seed  dispersal  mechanisms;  (3) 
areas  that  provide  basic  requirements 
for  growth  such  as  water,  light, 
minerals;  and  (4)  lands  that  support 
pollinators  and  seed  dispersal  vectors. 

The  following  has  been  identified  as 
important  to  the  conservation  of  the  five 
carbonate  plants  or  narrow  endemic 
plants  in  general:  the  conservation  and 
management  of  existing  populations 
(USFWS  1997);  the  conservation  and 
management  of  suitable  habitat  that  is 
not  known  to  be  currently  occupied  to 
maintain  natural  equilibrium  between 
local  extirpations  and  colonizations 
(Harrison  et  al.  2000);  the  protection  and 
maintenance  of  upslope  or  upstream 


geologic  features  that  provide  the 
necessary  materials  to  replace  the  soils 
continually  lost  to  natural  processes 
(USFWS  2002b);  conser\'ation  and 
adequate  connectivity  of  undisturbed 
areas  between  localized  occurrences  to 
allow  and  maintain  gene  flow  among 
aggregate  occurrences  through  pollen 
and  seed  dispersal  vectors  (Neel  and 
Elistrand.  in  press:  Neel  2002;  Neel 
2000:  L'SFWS  2001b);  the  conservation 
and  maintenance  of  sites  that  may  allow 
for  pollen  and  seed  dispersal  (USFWS 
2001b):  the  conservation  of  suitable 
micro-habitat  that  could  be  colonized  to 
allow  localized  occurrences  to  expand 
and  contract,  or  maintain  normal 
population  dynamics  (Neel  and 
Elistrand,  in  press;  Neel  2002;  Neel 
2000:  Harrison  et  al.  2000);  and  the 
maintenance  of  normal  ecological 
functions  within  all  localized 
occurrences.  The  small  fragmented 
range  of  the  five  carbonate  plants  and 
limiting  ecological  factors  that  reduce 
the  chances  of  their  survival  make  these 
species  particularly  vulnerable  to 
natural  and  human  disturbance  (e.g., 
non-native  species,  wildfire,  livestock 
grazing,  forest  product  harvesting,  and 
mining)  (Burgman  etal.  2001;  USFWS 
2001b). 

We  considered  the  biological  and 
ecological  factors  identified  above  while 
developing  primary  constituent 
elements  for  the  proposed  rule  and  this 
final  rule.  As  stated  earlier  in  the  rule, 
there  is  limited  available  ecological 
information  about  the  five  carbonate 
plants.  However,  we  were  able  to  utilize 
in  our  determination  of  primary 
constituent  elements  specific 
information  regarding  soil  types, 
vegetation  associations,  geographic 
distribution,  geomorphic  relationships 
and  other  habitat  conditions  in  which 
these  plants  are  commonly  found.  The 
resulting  primary  constituent  elements 
are  expected  to  capture  significant 
aspects  of  the  above  ecological  factors. 

Based  on  our  current  knowledge  of 
these  species,  the  primary  constituent 
elements  of  critical  habitat  for  each 
species  is  listed  below  and  consist  of, 
but  are  not  limited  to: 

Astragalus  Albens 

(1)  Soils  derived  primarily  from  the 
upper  and  middle  members  of  the  Bird 
Spring  Formation  and  Undivided 
Cambrian  parent  materials  that  occur  on 
drv  flats  and  slopes  or  along  rocky 
washes  with  limestone  outwash/ 
deposits  at  elevations  between  1,171 
and  2,013  m  (3.864  and  6,604  ft); 

(2)  Soils  with  intact,  natural  surfaces 
that  have  not  been  substantially  altered 
bv  land  use  activities  {p.,g  .  graded, 
excavated,  re-contoured,  or  otherwise 


altered  by  ground-disturbing 
equipment);  and 

(3)  Associated  plant  communities  that 
have  areas  with  an  open  canopy  cover 
and  little  accumulation  of  organic 
material  (e.g..  leaf  litter)  on  the  surface 
of  the  soil. 

Ehgeron  Parishii 

(1)  Soils  derived  primarily  from 
upstream  or  upslope  limestone. 
dolomite,  or  quartz  monzonite  parent 
materials  that  occur  on  dry,  rocky 
hillsides,  shallow  drainages,  or  outwash 
plains  at  elevations  between  1.171  and 
1,950  m  (3,842  and  6.400  ft); 

(2)  Soils  with  intact,  natural  surfaces 
that  have  not  been  substantially  altered 
by  land  use  activities  {e.g..  graded, 
excavated,  re-contoured,  or  otherwise 
altered  by  ground-disturbing 
equipment);  and 

(3)  Associated  plant  communities  that 
have  areas  with  an  open  canopy  cover. 

Eriogonum  Ovalifolium  var.  Vineum 

(1)  Soils  derived  primarily  from  the 
upper  and  middle  members  of  the  Bird 
Spring  Formation  and  Bonanza  King 
Formation  parent  materials  that  occur 
on  hillsides  at  elevations  between  1 ,400 
and  2,400  m  (4,600  and  7,900  ft); 

(2)  Soils  with  intact,  natural  surfaces 
that  have  not  been  substantially  altered 
by  land  use  activities  (e.g..  graded, 
excavated,  re-contoured,  or  otherwise 
altered  by  ground-disturbing 
equipment);  and 

(3)  Associated  plant  communities  that 
have  areas  with  an  open  canopy  cover 
(generally  less  than  1 5  percent  cover) 
and  little  accumulation  of  organic 
material  (e.g.,  leaf  litter)  on  the  surface 
of  the  soil. 

Lesquerella  Kingii  ssp.  Bemardina 

(1)  Soils  derived  primarily  from 
Bonanza  King  Formation  and  Undivided 
Cambrian  parent  materials  that  occur  on 
hillsides  or  on  large  rock  outcrops  at 
elevations  between  2,098  and  2,700  m 
(6.883  and  8,800  ft); 

(2)  Soils  with  intact,  natural  surfaces 
that  have  not  been  substantially  altered 
by  land  use  activities  [e.g..  graded, 
excavated,  re-contoured,  or  otherwise 
altered  by  ground-disturbing 
equipment);  and 

(3)  Associated  plant  communities  that 
have  areas  with  an  open  canopy  cover 
and  little  accumulation  of  organic 
material  (e.g..  leaf  litter)  on  the  surface 
of  the  soil. 

Oxytheca  Parishii  var.  Goodmaniana 

(1)  Soils  derived  primarily  from 
upslope  limestone,  a  mixture  of 
limestone  and  dolomite,  or  limestone 
talus  substrates  with  parent  materials 
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that  include  Bird  Spring  Formation. 
Bonanza  King  Formation,  middle  and 
lowor  members  of  the  Monte  Cristo 
Limestone,  and  the  Crystal  Pass  member 
of  the  Sultan  Limestone  Formation  at 
elevations  between  1.440  and  2.372  m 
(4.724  and  7.782  ft); 

(2)  Soils  with  intact,  natural  surfaces 
that  have  not  been  substantially  altered 
by  land  use  activities  (e.g.,  graded, 
excavated,  re-contoured,  or  otherwise 
altered  by  ground-disturbing 
equipment);  and 

(3)  Associated  plant  communities  that 
have  areas  with  a  moderately  open 
canopy  cover  (generally  between  25  and 
53  percent  (Neel  2nnnii 

Criteria  Used  To  iiiiiiiii\  (  niii.*! 

The  downlisting  and  delisting 
sections  of  the  revised  draft  San 
Bernardino  Mountains  Carbonate 
Endemic  Plants  Recovery  Plan  (USFWS. 
in  prep.)  for  the  five  carbonate  plants,  in 
concert  with  the  draft  CHMS  (Qlsen 
2002).  identify  the  specific  recovery 
needs  of  these  species  and  facilitated 
the  identification  of  areas  essential  to 
their  conservation.  The  published  and 
revised  draft  recovery  plans  identify 
lands  as  important  for  the  long-term 
conservation  of  the  carbonate  plants 
that:  (1)  Contain  known  occurrences 
that  must  be  conserved  to  re<;over  the 
species;  (2)  include  habitats  that  were 
part  of  a  historical  population 
distribution  adjacent  to  occupied  areas 
and  are  needed  for  the  expansion  and 
stability  of  additional  occurrences;  and 
(3)  provide  landscape  connectivity 
between  occurrences  that  are  required  to 
maintain  genetic  exchange  and  the 
natural  processes  of  extirpations  and 
colonizations.  To  recover  the  carbonate 
plants  to  the  point  where  they  can  be 
downlisted  or  delisted,  it  is  essential  to 
preserve  the  species'  genetic  diversity, 
as  well  as  their  habitat. 

During  the  development  of  the 
programmatic  consultation  for  the  four 
southern  California  National  Forests 
(USFWS  2001c)  and  the  draft  CHMS 
(Olsen  2002).  the  SBNF  delineated  the 


distribution  of  each  of  tin  ■  u\r  carbonate 
species  and  developed  a  model  of 
potential  suitable  habitat  based  on 
geology,  soil  substrates,  elevation  range, 
and  plant  communities.  The  SBNF 
ranked  the  relative  importance  of  the 
known  localized  occurrences  of 
carbonate  plants  by  evaluating  the  size, 
density,  location,  configuration, 
associated  species,  defensibility  [i.e.. 
against  threats)  of  each  occurrence,  and. 
a  general  assessment  of  habitat 
conditions.  Priority  was  also  given  to 
localized  occurrences  that  represented 
the  limits  of  ecological  and  geographical 
variability  of  the  species  (e.g.,  highest 
and  lowest  in  elevation,  westernmost 
and  easternmost  in  distribution). 

Wo  used  the  distribution  and 
occurrence  data  from  outside  sources, 
our  aggregate  occurrence  groupings,  and 
the  SBNF  occurrence  ranking 
information  and  modeled  suitable 
habitat  maps  to  determine  habitat  areas 
essential  to  the  conservation  of  the  five 
carbonate  plants.  We  used  1996  and 
2000  aerial  photography  to  identify 
areas  for  removal  from  critical  habitat 
designation  that  have  (1)  urban 
development;  (2)  active  mining;  and  (3) 
other  ongoing  disturbances.  The  1996 
imagery  provided  1-m  resolution,  while 
the  2000  imagery  provided  more  recent 
information,  but  at  a  lower  resolution. 
We  also  reviewed  previous 
consultations  completed  under  section  7 
of  the  Act  for  the  carbonate  plants  to 
remove  any  additional  lands  that  were 
previously  determined  to  be  non- 
essential. The  delineated  localized 
occurrence  boundaries  were  refined  to 
include;  (1)  Potential  adjacent  seed 
banks;  (2)  habitat  to  maintain  natural 
equilibrium  between  local  extirpation 
and  colonization  events;  (3) 
connectivity  of  suitable  habitat  to 
maintain  potential  gene  flow  among 
sites  through  pollen  and  seed  dispersal; 
and  (4)  upslope  or  upstream  geologic 
substrates  that  provide  the  necessary 
materials  to  replace  the  soils  which  are 
continually  lost  to  natural  processes.  To 
map  these  essential  lands,  we  overlaid 
them  with  a  100-m  Universal  Transverse 


Mercator  (UTM)  grid.  Because  the  grid 
captured  lands  deemed  non-essential, 
we  then  evaluated  all  grid  cells  adjacent 
to  disturbed  areas  and  eliminated  grid 
cells  where  either  the  entire  cell  or  the 
majority  of  the  cell  was  within  a 
disturbed  area.  Cells  that  had 
documented  localized  occurrences  of 
the  carbonate  plants  were  retained  even 
if  the  majority  of  the  cell  was  disturbed. 

In  defining  critical  habitat  boundaries, 
we  made  an  effort  to  exclude  all 
developed  areas,  such  as  towns, 
buildings,  active  mines,  and  lands 
unlikely  to  contain  the  primary 
constituent  elements  essential  for  the 
conservation  of  each  of  the  five 
carbonate  plants.  Our  100-m  UTM  grid    ' 
minimum  mapping  unit  was  designed  to 
minimize  the  amount  of  non-essential 
lands  included  in  our  designation. 
However,  as  an  artifact  of  the  mapping 
process,  critical  habitat  may  include 
some  disturbed  areas  and  undisturbed 
areas  that  do  not  contain  primary 
constituent  elements.  Though  mapped 
as  such,  existing  features  and  structures, 
such  as  buildings,  mines  that  are  active 
at  the  time  of  this  publication,  paved  or 
unpaved  roads,  other  paved  or  cleared 
areas,  lawns,  and  other  urban 
landscaped  areas  are  unlikely  to  contain 
one  or  more  of  the  primary  constituent 
elements.  Federal  actions  limited  to 
those  areas,  therefore,  would  not  trigger 
a  section  7  consultation,  unless  they 
may  affect  the  species  or  the  primary 
constituent  elements  in  adjacent  critical 
habitat. 

The  critical  habitat  units  described 
below  constitute  our  best  assessment  of 
areas  that  are  essential  for  the  species' 
conservation.  New  information  obtained 
in  the  time  between  the  proposed  rule 
and  this  final  rule,  including  additional 
information  received  during  the  two 
public  comment  periods,  did  not  result 
in  a  refinement  of  our  critical  habitat 
boundaries  for  this  final  rulemaking. 

Critical  Habitat  Dt-siuii.ttiiin 

The  acreage  of  designated  critical 
habitat  land  ownership  is  shown  in 
Table  1. 


Table  1  .—Designated  Critical  Habitat  in  Hectares  (ha)  (Acres  (ac))  by  Species  and  Land  Ownership,  San 

Bernardino  County,  California 

(Area  estimates  reflect  critical  habttat  unit  bournJanes.  not  primary  constituent  elements  wittiin ') 


Species 

-      Federal* 

Private 

Total 

Astragalus  albens  

Ehgeron  panshii  

Enoaonum  ovalitolium  var  vinou/n  

1.565  tna  (3.870  ac)  „ 

1  330  ha  (3  280  aci 

200  ha  (495  ac)  

1.765  ha  (4.365  ac). 

460  ha  (1  140  ac)  

1,790  ha  (4,420  ac). 

2.440  ha  (6,025  ac)  

376  ha  (930  ac)  

10  ha  (20  ac)  

2,815  ha  (6,955  ac). 

Lesquerella  kingii  ssp  bemardina  

Oxytheca  panshii  var  goodmaniana  

405  ha  (1  005  ac) 

415  ha  (1.025  ac). 

1 .085  ha  (2.675  ac)  

190  ha  (475  ac)  

1,275  ha  (3,150  ac). 
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Table  1  .—Designated  Critical  Habitat  in  Hectares  (ha)  (Acres  (ac))  by  Species  and  Land  Ownership,  San 

Bernardino  County.  California— Continued 

(Area  estimates  reflect  critical  habitat  unit  twundaries.  not  pnmary  constituent  elements  within  ^] 


Species 

Federal  ^ 

Private 

Total 

Tota|3 

4,565  ha  (11,280  ac)  

770  ha  (1,900  ac)  

5.335  ha  (13.180  ac). 

Heciares  have  been  converted  lo  acres  d  ha  =  2  47  act  Baseo  on  the  level  of  imprecision  of  mapping  at  this  scale,  hectares  and  acres  have 
been  rounded  to  the  riearest  5 

■  Federal  lands  include  SBNF  and  BLM  lands 

■Because  ot  overlapping  tx)undanes.  the  sum  ot  designated  cnticai  habitat  tor  eacn  carbonate  piani  species  ck)es  not  equal  ttw  total  area  that 
has  been  designated  as  cntical  habitat  for  each  species 


The  designated  critical  habitat  areas 
described  below  (institute  our  best 
asst'ssm>'iit  (if  the  areas  essential  for  the 
const'r\  .itiiin  of  each  of  the  five 
carbonate  plants.  Each  polygon  (e.g., 
closed  mapped  area]  representing 
critical  habitat  f(jr  eac;h  species  is 
considered  to  be  occupied  by  standing 
plants  and  seeds  as  part  of  the  seed  bank 
iiid  ( ontains  one  or  more  of  their 
[irimar\'  constituent  elements.  We  are 
designating  approxunately  5.335  ha 
(13.180  ac)  of  land  as  critical  habitat  for 
the  five  carbonate  plants. 

The  lands  designated  as  critical 
habitat  have  been  divided  into  three 
critical  habitat  units:  the  Northeastern 
Slope  Unit  (Unit  1).  Bertha  Ridge  Unit 
(Unit  2),  and  Sugarlump  Ridge  Unit 
(Unit  3).  The  Northeastern  Slope  Unit 
contains  Astragalus  albens,  Ehgeron 
panshii.  Eriogonum  ovnlifolium  var. 
vineum.  and  Oxy4heca  parishii  var. 
goodmaniana  The  Bertha  Ridge  Unit 
contains  Eriogonum  ovalifolium  var. 
vineum  and  Lesquerella  kingii  ssp. 
bemardina.  The  Sugarlump  Ridge  Unit 
contains  Lesquerella  kingii  ssp. 
Iif^rnardina.  Lands  designated  as  critical 
habitat  are  under  Federal  and  private 
ownership.  Federal  lands  include  areas 
owned  or  managed  by  the  SBNF  anci 
BLM. 

We  are  designating  all  or  part  of  the 
following  aggregate  occurrences:  15  of 
20  for  Astragalus  albens,  20  of  27  for 
Erigeron  parishii,  22  of  28  for 
Eriogonum  ovalifolium  var.  vineum,  18 
of  19  for  O.xytheca  parishii  var. 
goodmaniana.  2  of  2  for  Lesquerella 
kingii  ssp.  bemardina.  Based  on  public 
comment,  we  reviewed  our  aggregate 
grouping  classification.  As  a  result,  the 
number  of  aggregate  occurrences  that  we 
are  designating  ma\-  differ  from  those  in 
the  proposed  rule,  however,  the  extent 
of  areas  included  in  our  designation  has 
not  changed.  We  are  not  including  all  nr 
part  of  some  aggregate  occurrences 
because  the  habitat  in  those  areas  is 
considered  to  be  too  degraded,  or  so 
small  and  isolated  as  to  not  have  long- 
term  viability,  and  therefore,  not 
essential  to  the  conservation  of  the 
species. 


A  brief  description  of  each  unit  and 

reasons  for  designating  it  as  critical 
habitat  are  presented  below. 

Unit  1.  Northeastern  Slope  I  nit  San 
Bernardino  County,  California  (4,850 
ha  (11.980  ac)) 

The  Northeastern  Slope  Unit  includes 
115  separate  polygons  (subunits)  around 
important  occurrences  of  the  carbonate 
plants.  The  unit  extends  from  White 
Mountain  at  the  western  edge  to 
Rattlesnake  Canyon  at  the  eastern  edge, 
a  distance  of  approximately  40  km  (25 
mi)  The  lands  within  this  unit  contain 
the  ma)ontv  of  the  carbonate  substrates 
in  the  carbonate  belt  that  spans  the 
north  to  northeastern  slope  of  the  San 
Bernardino  Mountains.  This  unit 
includes  occurrences  of  four  of  the  five 
carbonate  plants:  Astragalus  albens, 
Erigeron  parishii,  Eriogonum 
ovalifolium  var.  vineum,  and  Oxytheca 
parishii  var.  goodmaniana.  This  unit 
contains  the  majority  of  the  known 
range  of  occurrences  for  each  of  these 
four  carbonate  plants,  including  all  or 
part  of  the  following  aggregate 
occurrences:  17  of  20  for  Astragalus 
albens;  22  of  27  for  Erigeron  parishii;  22 
of  28  for  Eriogonum  ovalifolium  var. 
vmeum;  18  of  19  for  Oxytheca  parishii 
var.  goodmaniana. 

This  unit  contains  localized 
occurrences  of  the  carbonate  plants  that 
the  SBNF  ranked  as  important  for  their 
sur\'ival  and  conservation  (S.  Eliason.  in 
lift.  2001)  The  SBNF's  ranking  was 
instrumental  in  our  determining  which 
aggregate  occurrences  of  each  carbonate 
plant  were  essential  within  this  critical 
habitat  unit.  Additionally,  the  revised 
draft  San  Bernardino  Mountains 
Carbonate  Endemic  Plants  Recovery 
Plan  il'SFW.S,  m  prep.)  specifically 
mentions  that  the  permanent  protection 
of  (1)  a  large  number  of  core  (a  relatively 
large  number  of  individual  plants  in  a 
given  geographic  area)  occurrences,  and 
(2)  the  majority  of  the  remaining 
additional  occurrences  of  each  of  these 
four  carbonate  plants  are  necessar\'  for 
their  downlisting  and' or  delisting. 

This  unit  contains  proposed 
management  areas  on  public  and  private 


lands  that,  among  other  functions, 
would  provide  conservation  benefits  to 
the  four  carbonate  plant  species  in  this 
unit.  These  proposed  management 
areas,  at  least  in  part,  are  intended  to 
satisfy  the  CHMS  conservation  goals  for 
the  carbonate  plants.  These  lands  would 
include  a  proposed  SBNF  Special 
Management  Area  (SMA).  a  proposed 
BLM  Area  of  Critical  Environmental 
Concern  (ACEC).  and  additional 
proposed  reser\'e  lands  currently  held 
by  private  mining  interests.  It  is 
anticipated  that  these  special  land 
designations  would  occur  sometime 
after  the  implementation  of  the  CHMS 
through  the  provisions  of  a  consultation 
between  the  SBNF  and  the  Service. 
These  lands,  however,  currently  do  not 
have  approved  management  provisions 
for  the  carbonate  plants  and  their 
habitat,  and  habitat  degradation  may 
still  be  occurring  due  to  ongoing 
activities  identified  in  the  final  listing 
rule  for  these  species  (see  USFWS 
2001b).  Therefore,  the  subject  lands 
continue  to  require  special  management 
and  protection  to  ensure  the 
conservation  of  the  carbonate  plants  and 
their  habitat. 

The  persistence  of  the  carbonate  plant 
populations  likely  depends  on  the 
combined  dynamics  of  local 
extirpations  and  new  colonizations  by 
dispersal  (Given  1994.  Hanski  1999, 
Hanksi  and  Gilpin  1991).  Every 
carbonate  plant  occurrence  in  this  unit 
is  important  to  maintain  the  natxiral 
population  dynamics  of  local 
extirpation  and  colonization  events  that 
are  necessary  for  the  conservation  of  the 
species.  Every  carbonate  plant 
occurrence  in  this  unit  is  important  as 
a  seed  source  to  colonize  unoccupied 
sites  and  therefore  maintain  an 
equilibrium  between  colonization  and 
extirpation  events.  Every  carbonate 
plant  occurrence  in  this  unit  potentially 
provides  important  genetic  material 
through  cross  pollination  and  seed 
dispersal  which  may  help  maintain 
genetic  diversity  and  thus  reduce  the 
likelihood  of  extirpation. 

Lands  within  this  unit  are  essential  to 
the  conservation  of  these  four  carbonate 
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plants  because  they  provide  (1)  suitable  communities  for  each  of  these  sptn.ies;  The  a.i.  m^>  'A  i ntimi  ndbitat  for  Unit 

(■.arb<jnate  substrates  and  carbonate-  and  (3)  habitat  conditions  that  support         1  by  land  ownership  is  shown  in  Table 

derived  soils  with  intact,  natural  the  majority  of  known  plant  occurrences     2. 

surfaces  associated  with  each  of  these  of  these  species,  including  a  number  of 

species;  (2)  ass<K;iated  plant  important  core  occurrences. 

Table  2.— Critical  Habitat  for  Unit  1  in  Hectares  (ha)  (Acres  (ac))  by  Species  and  Und  Ownership  Sa\ 

Bernardino  County.  California 
(Area  eslimales  reAect  critical  habitat  unit  boundanes.  not  primary  constituent  elements  withm  ^] 


Species 

BUM 

USPS 

Federal  total 

Private 

Total 

Astragalus  albens 
Engeron  panshii      

345  ha  (850  ac)  

390  ha  (960  ac)  

175  ha  (430  30)  

35  ha  (85  ac)  

1.220  ha  (3,020  ac) 
940  ha  (2.320  ac) 
2.120  ha  (5,230  ac)  .. 

1.060  ha  (2,590  ac)  . 

1.565  ha  (3.870  ac) 
1.330  ha  (3.280  ac) 
2,290  ha  (5,660  ac) 

1 ,085  ha  (2.675  ac)    . 

200  ha  (495  ac)  

460  ha  (1,140  ac) 

375  ha  (930  ac)  

190  ha  (475  ac)  

1,765  ha  (4.365  ac). 
1,790  ha  (4.420  ac). 

Enogonum  ovalitolium 

var  vineum 
Oxytheca  panshii  var 

goodmaniana 

2.665  ha  (6,590  ac). 
1.275  ha  (3,150  ac). 

Tola|2  

640  ha  (1.585  ac) 

3.450  ha  (8.515  ac) 

4.090  ha  (10,100  ac) 

760  ha  (1.880  ac) 

4.850  ha  (1 1.980  ac) 

'  Hectares  have  been  convened  to  acres  (1  tia  =  2.47  ac)  Based  on  the  level  of  impreasion  of  mapping  at  this  scale,  hectares  and  acres  have 
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'■  Because  of  overlapping  txHindanes,  the  sum  ol  designated  crrtical  habitat  for  each  cartionate  plant  species  does  not  equal  the  total  area  that 
has  been  designated  as  cntical  hatxtat  for  each  species 
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The  Bertha  Ridge  Unit  includes  four 
separate  polygons  encompassing 
important  occurrences  of  the  carbonate 
plants.  This  unit  is  located  on  the  north 
side  of  Big  Bear  Lake  adjacent  to  Big 
Bear  City,  California.  It  is  near  the  east 
end  of  Bertha  Ridge  on  its  south  facing 
slope.  The  majority  of  lands  within  this 
unit  contain  soils  derived  from 
carbonate  sub.strates  (particularly 
dolomite)  that  are  essential  to  the 
survival  and  conservation  of  both 
carbonate  plant  species.  This  unit 
contains  important  core  occurrences  of 
two  of  the  five  carbonate  plants: 
Enogonum  ovalifolium  var.  vineum  and 
Lesquerella  kingii  ssp.  bemardina. 

This  unit  contains  one  of  the  two 
Lesquerella  kingii  ssp.  bemardina 
aggregate  occurrences.  It  is  a  core 
occurrence  that  may  be  large  enough  to 
maintain  the  natural  dynamics  of  local 
extirpation  and  colonization  events. 
This  unit  also  contains  a  disjunct 
Enogonum  ovalifolium  var.  vineum 
aggregate  occurrence,  and  the  only 
Enogonum  ovalifolium  var.  vineum 
aggregate  occurrence  found  on  soils 
primarily  derived  from  dolomite  parent 
material.  This  aggregate  occurrence  may 


contain  plants  that  harbor  genetic 
characteristics  essential  to  overall  long- 
term  conservation  of  the  species. 

Each  of  the  localized  occurrences 
contained  in  this  unit  has  been 
identified  by  the  SBNF  as  being 
important  core  occurrences  for  the 
survival  and  conservation  for  each 
carbonate  plant  species.  Additionally, 
the  revised  draft  San  Bernardino 
Mountains  Carbonate  Endemic  Plants 
Recovery  Plan  (USFWS.  in  prep.) 
specifically  mentions  that  the 
permanent  protection  of  each  of  the 
localized  occurrences  in  this  unit  of 
these  two  carbonate  plants  are  necessary 
for  their  downlisting  and/or  delisting. 

The  SBNF  is  planning  a  revision  of 
their  Resource  Management  Plan  in  the 
near  future  that,  among  other  functions, 
would  provide  conservation  benefits  to 
the  two  carbonate  plant  species  and 
their  habitat  in  this  unit.  These  lands, 
however,  currently  do  not  have 
approved  management  provisions  for 
the  carbonate  plants  and  their  habitat, 
and  habitat  degradation  may  still  be 
occurring  due  to  ongoing  activities 
identified  in  the  final  listing  rule  for 
these  species  (see  USnvs  2001b). 
Therefore,  the  subjei  ;  i m  i^  continue  to 
require  special  management  and 
protection  to  ensure  the  conservation  of 
these  species  and  their  habitat 


The  core  occurrences  of  the  two 
carbonate  plants  in  this  unit  are 
important  as  potential  sources  for  the 
colonization  events  [e.g..  seed  dispersal) 
necessary  to  maintain  the  natural 
population  dynamics  of  the  species 
Every  carbonate  plant  occurrence  in  tlii5 
unit  is  important  as  a  .seed  source  to 
colonize  unoccupied  sites  and  therefore 
maintain  an  equilibrium  between  local 
colonization  and  extirpation  events. 
Every  carbonate  plant  occurrence  in  this 
unit  potentially  provides  important 
genetic  material  through  pollen  and 
seed  dispersal  which  may  help  maintain 
genetic  diversity  and  reduce  the 
likelihood  of  regional  extirpation 
events. 

Lands  within  this  unit  are  essential  to 
the  conservation  of  both  of  these 
Ccirbonate  species  because  they  provide 
(1)  suitable  carbonate  substrates  and 
carbonate  derived  soils  with  intact, 
natural  surfaces  associated  with  each  of 
these  species;  (2)  associated  plant 
communities  for  each  of  these  species; 
and  (3)  habitat  conditions  that  support 
the  majority  of  known  plant  occurrences 
of  these  species,  including  a  number  of 
important  core  occurrences. 

The  acreage  of  critical  habitat  for  I'nit 
2  by  land  ownership  is  shown  iii  Table 
3. 


Table  3.— Critical  Habitat  for  Unit  2  in  Hectares  (ha)  (Acres  iacd  by  Species  and  land  Ownership,  San 

Bernardino  Count v,  California 

[Area  estimates  reflect  cnticai  riabnat  unit  txiundanes,  not  pnmary  constituent  efemenis  wfthini] 


Species 

BLM 

USFS 

Federal  total 

Private 

Total 

Enogonum  ovaliMium 
var  vineum. 

0  ha  (0  ac)  ..„ 

150  ha  (365  ac)  

150  ha  (365  ac)  

0  ha  (0  ac)  

150  ha  ''ibS  ac). 
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Table  3.— Critical  Habitat  for  Unit  2  in  Hectares  (ha)  (Acres  (ac))  by  Species  and  lanc  Ownership,  San 

Bernardino  County,  California— Continued 
[Area  estimates  reflect  cnticai  habitat  umi  boundanes,  not  pnmary  constituent  elements  withini] 


Species 

BLM 

USFS 

Federal  total 

Private 

Total 

LesQuerella  kingii  ssp. 

h         ■'                                                   —        ■■ 

0  ha  ^0  ac) 

195  ha  (490  ac)  

195  ha  (490  ac)  

10  ha  (20  ac)  

205  ha  (510  ac) 

Tola|2  

0  ha  (0  ac)  

265  ha  (665  ac)  

265  ha  (665  ac)  

10  ha  (20  ac)  

275  ha  (685  ac) 

'  Hectares  have  been  converted  to  acres  fi  ha  =  2  47  ac)  Based  on  the  leve'  of  imprecision  of  mapping  at  this  scale,  fiectares  and  acres  fiave 
t:>een  rounded  to  the  nearest  5 

■  Because  ot  overlapping  boundanes  the  sum.  of  designated  critica  ^abita;  to-  each  carbonate  plant  species  does  not  equal  trie  total  area  that 
nas  been  designated  as  critical  habitat  for  each  species. 


I'nit  3:  Sugarlump  Ridge  Unit.  San 
Bernardino  County,  California  (210  ha 
(515  ac)) 

The  Sugarlump  Kidge  I'nit  includes 
fun  st'p.irritp  polvynns  em  ompassing  an 
important  (  nrr  uc  (  iirriMK  o  of  the 
/ysiyu'-rf'/Za  kingii  ssp.  bemardina  This 
unit  !■-  (  iMiternd  on  the  north-facing 
slojH'  of  .Sugarlump  Kidge  south  of  Bear 
Vallev.  approximatelv  10  km  (6  2  mi) 
south  of  the  Bertha  Kidge  unit   The  soils 
in  this  unit  are  primarily  derived  from 
dolomite  instead  of  limestone. 
Lesquerella  kingu  ssp  bprnardmu  is  the 
only  carbonate  plant  m  this  unit. 

This  unit  contains  one  of  the  two 
known  Lesquerella  kmgii  ssp 
bemardina  aggregate  occurrences,  nnti 
has  been  identified  by  the  SBNF  as 
being  a  very  important  core  occurrence 
for  the  sur\-ival  and  conservation  of 
Lesquerella  kingii  ssp.  bemardina. 
Additionally,  the  revised  draft  San 
Bernardino  Mountains  Carbonate 
Endemic  Plants  Recovery  Plan  (USFWS. 
in  prep.)  specifically  mentions  that  the 


permanent  protection  of  this  occurrence 
is  necessary  for  its  downlisting  or 
delisting 

The  SBNF  is  planning  a  revision  of 
their  Resource  Management  Plan  in  the 
near  future  that,  among  other  functions, 
would  provide  conservation  benefits  to 
Lt-squerelia  kmgu  ssp.  bemardina  and 
Its  hahitat  in  this  unit   These  lands, 
however,  currently  do  not  have 
approved  management  provisions  for 
the  carbonate  plants  and  their  habitat, 
and  habitat  degradation  may  still  be 
occurring  due  to  ongoing  activities 
identified  in  the  final  listing  rule  for 
these  species  (see  USFWS  2001b). 
Therefore,  the  subject  lands  continue  to 
require  special  management  and 
protection  to  ensure  the  conser\'ation  of 
Lesquerella  kingii  ssp,  bemardina  and 
its  habitat 

The  core  Lesquprplla  kingii  ssp. 
bemardina  occurrence  in  this  unit  is 
important  as  a  source  for  potential 
colonizafiiin  p\pnts  (e.g.,  seed  dispersal) 
that  mav  \w  nei  t^ssary  to  maintain  the 
natural  population  d\namics  of  local 


extirpation  and  colonization.  Everj* 
occurrence  of  this  carbonate  plant  in 
this  unit  is  important  as  a  potential  seed 
source  to  colonize  unoccupied  sites. 
Every  occurrence  of  this  species  in  this 
unit  may  provide  important  genetic 
material  through  pollen  and  seed 
dispersal  which  may  maintain  long-term 
viability  and  genetic  diversity,  and 
thereby  potentially  reduce  the 
likelihood  of  extirpation. 

Lands  within  this  imit  are  essential  to 
the  conservation  of  Lesquerella  kingii 
ssp.  bemardina  because  they  provide  (1) 
suitable  carbonate  substrates  and 
carbonate  derived  soils  with  intact, 
natural  surfaces  associated  with  this 
species:  (2)  associated  plant 
communities  for  this  species;  and  (3) 
habitat  conditions  that  support  the 
majority  of  known  plant  occurrences  of 
this  species,  including  an  important 
core  occurrence. 

The  acreage  of  critical  habitat  for  Unit 
3  by  land  ownership  is  shown  in  Table 
4. 


Table  4  —Critical  Habitat  for  Unit  3  in  Hectares  (ha)  (Acres  (ac))  by  Species  and  Land  Ownership.  San 

Bernardino  County,  California 
[Area  estimates  reflect  critical  habitat  unit  boundanes,  not  pnmary  constituent  elements  within'] 


Species 


Lesquerella  kmgii  ssp 
bemardina 


BLM 


0  ha  (0  ac) 


USFS 


210  ha  '515  ac) 


Federal  total 


Private 


210  ha  (515  ac)  \  0  ha  (0  ac) 


Total 


210  ha  (515  ac) 


'  Hectares  have  been  converted  to  acres  (1  ha 

been  rounded  to  the  neares'  6 


2.47  ac).  Based  on  the  level  of  imprecision  of  mapping  at  this  scale,  hectares  and  acres  have 


Kffects  of  Critical  Habitat  Designation 

Election  7  Consultation 

The  regulatory  effects  of  a  critical 
habitat  designation  under  the  Act  are 
triggered  through  the  provisions  of 
section  7,  which  applies  only  to 
activities  conducted,  authorized,  or 
funded  by  a  Federal  agency  (Federal 
actions)  Regulations  implementing  this 
interagencv  cooperation  provision  of  the 
.\ct  are  codified  at  50  CFR  402 
individuals,  organizations,  States,  local 


governments,  and  other  non-Federal 
entities  are  not  affected  by  the 
designation  of  critical  habitat  unless 
their  actions  occur  on  Federal  lands, 
require  Federal  authorization,  or  involve 
Federal  funding 

Section  71a)(2)  of  the  .^ct  requires 
Federal  agencies,  including  us.  to  insure 
that  their  actions  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
designated  critical  habitat.  This 


requirement  is  met  through  section  7 
consultation  under  the  Act.  Our 
regulations  define  "jeopardize  the 
continued  existence"  as  to  engage  in  an 

action  that  reasonably  would  be 
expected,  directly  or  indirectly,  to 
reduce  appreciably  the  likelihood  of 
both  the  sur\!val  and  recovery-  of  a 
listed  species  in  the  wild  by  reducing 
the  reproduction,  numbers,  or 
distribution  of  that  species  (50  CFR 
402  02,1     Destruction  or  adverse 
modification  of  designated  critical 
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habitat"  is  defined  as  a  direct  or  indirect 
alteration  that  appreciably  diminishes 
the  value  of  the  critical  habitat  for  both 
the  survival  and  recovery  of  the  species 
(50  CFR  402.02).  Such  alterations 
include,  but  are  not  limited  to,  adverse 
changes  to  the  physical  or  biological 
features  (ic.  the  primary  constituent 
elements)  that  were  the  basis  for 
determining  the  habitat  to  be  critical. 

Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory. 

We  may  issue  a  formal  conference 
report,  if  requested  by  the  Federal  action 
agency.  Formal  conference  reports 
include  an  opinion  that  is  prepared 
according  to  50  CFR  402.14,  as  if  the 
species  was  listed  or  critical  habitat 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  species  is  listed  or 
critical  habitat  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
sp«K;ies  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation,  we 
would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat. 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we 
would  also  provide  reasonable  and 
prudent  alternatives  to  the  project,  if 
any  are  identifiable.  Reasonable  and 
prudent  alternatives  are  defined  at  50 
CFR  402.02  as  alternative  actions 
identified  during  consultation  that  can 
be  implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Service's  Regional  Director  tjelieves 
would  avoid  the  destruction  or  adverse 
modification  of  critical  habitat. 


Reasonable  and  prudent  alternatives  can 
vary  from  slight  project  modifications  to 
extensive  redesign  or  relocation  of  the 
project. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated,  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat. 

Activities  on  Federal  lands  that  may 
affect  the  five  carbonate  plants  or  their 
critical  habitat  will  require  section  7 
consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  U.S.  Army  Corps  of  Engineers 
(ACOE)  under  section  404  of  the  Clean 
Water  Act.  a  permit  under  section 
10(a)(1)(B)  of  the  Act  from  the  Service. 
or  some  other  Federal  action,  including 
funding  [e.g..  from  the  Federal  Highway 
Administration  (FHWA),  Federal 
Aviation  Administration  (FAA),  or 
Federal  Emergency  Management  Agency 
(FEMA)):  permits  from  the  Department 
of  Housing  and  Urban  Development 
(HUD);  activities  by  Immigration  and 
Naturalization  Service  (INS)  on  their 
land  or  land  under  their  jurisdiction: 
activities  funded  by  the  U.S. 
Environmental  Protection  Agency 
(EPA),  Department  of  Energy  (DOE),  or 
any  other  Federal  agency,  regulation  of 
airport  improvement  activities  by  FAA; 
and  construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Conunission  (FCC) 
will  also  continue  to  be  subject  to  the 
section  7  consultation  process.  Federal 
actions  not  affecting  listed  species  or 
critical  habitat  and  actions  on  non- 
Federal  lands  that  are  not  federally 
funded,  authorized,  or  permitted  do  not 
reauire  section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate  and  describe  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat,  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  result 
in  the  destruction  or  adverse 
modification  of  critical  habitat  include 
those  that  alter  the  primary  constituent 
elements  to  an  extent  that  the  value  of 
critical  habitat  for  the  conservation  of 
the  five  carbonate  plants  is  appreciably 
reduced.  We  note  that  such  activities 


may  also  jeopardize  the  continued 
existence  of  the  species.  Activities  that. 
when  carried  out,  funded  or  authorized 
by  a  Federal  agency,  may  directly  or 
indirectly  destroy  or  adversely  modify 
critical  habitat  include,  but  are  not 
limited  to: 

(1)  Removing,  thinning,  or  destroying 
the  five  carbonate  plants  habitat  (as 
defined  in  the  primary  constituent 
elements  discussion),  whether  by 
burning,  mechanical,  chemical,  or  other 
means  [e.g..  plowing,  grubbing,  grading, 
grazing,  woodcutting,  construction,  road 
building,  mining,  herbicide  application, 
etci); 

(2)  Activities  that  appreciably  degrade 
or  destroy  the  five  carbonate  plants' 
habitat  (and  their  primary  constituent 
elements),  including,  but  not  limited  to, 
livestock  grazing,  clearing,  discing, 
farming,  residential  or  commercial 
development,  introducing  or 
encouraging  the  spread  of  nonnative 
species,  off-road  vehicle  use,  and  heavy 
recreational  use;  and 

(3)  Appreciably  decreasing  habitat 
value  or  quality  through  indirect  effects 
(e.g.,  edge  effects,  invasion  of  exotic 
plants  or  animals,  or  fragmentation). 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor.  Carlsbad  Fish  and  Wildlife  • 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  tht'  regulations  on  listed 
wildlife  and  plants,  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service.  Branch  of  Endangered  Species, 
91 1  ME.  1 1th  Ave.,  Portland,  OR  97232 
(telephone  503/231-6131;  facsimile 
503/231-6243). 

Relationship  to  Habitat  (  iinst-rvation 
flans  ami  Othi-r  Plaiinini^  hflorts 

Only  one  habitat  conservation  plan 
(HCP),  Habitat  conservation  plan  for  the 
federally  threatened  desert  tortoise, 
Cushenbury  sand  and  gravel  quarry, 
San  Bernardino,  California  (Lilbum 
Corporation  1994),  has  been  completed 
within  the  area  where  these  five 
carbonate  plants  occur.  This  HCP 
addresses  the  federally  listed  as 
threatened  desert  tortoise  {Gopherus 
agassizii).  While  Erigeron  parishii 
occurs  within  the  area  addressed  by  this 
HCP,  neither  this  species  nor  any  other 
carbonate  plant  addressed  in  this 
proposal  is  covered  under  this  HCP.  In 
the  event  that  future  HCPs  are 
developed  within  the  boundaries  of 
designated  critical  habitat  in  which  one 
or  more  of  the  carbonate  plants  is 
included  as  a  covered  species,  we  will 
work  with  applicants  to  ensure  that  the 
HCPs  provide  for  protection  and 
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management  of  habitat  areas  essential 
for  their  conservation  by  either  directing 
development  and  habitat  modification 
to  non-essential  areas  or  appropriately 
modifying  activities  within  essential 
habitat  areas  so  that  such  activities  will 
not  destroy  or  adversely  modify  critical 
habitat. 

The  HCP  development  process 
provides  an  opportunity  for  more 
intensive  data  collection  and  analysis 
regarding  the  use  of  particular  habitat 
areas  by  the  five  carbonate  plants.  The 
process  also  enables  us  to  conduct 
detailed  evaluations  of  the  importance 
of  such  lands  to  the  long-term  survival 
of  the  species  in  the  context  of 
constructing  a  biologically  configured 
system  of  interlinked  habitat  preserves. 
We  fully  expect  that  any  HCPs 
undertaken  by  local  jurisdictions  (e.g., 
counties,  cities)  and  other  parties  will 
identify,  protect,  and  provide 
appropriate  management  for  those 
specific  lands  within  the  boundaries  of 
the  plans  that  are  essential  for  the  long- 
term  conservation  of  the  species.  We 
believe  and  fully  expect  that  our 
analyses  of  these  proposed  HCPs  and 
proposed  permits  under  section  7  will 
show  that  covered  activities  carried  out 
in  accordance  with  the  provisions  of  the 
HCPs  and  biological  opinions  will  not 
result  in  destruction  or  adverse 
modification  of  critical  habitat. 

Summary  of  Comments  and 
Recommendations 

In  lilt)  February  12,  2002,  proposed 
critical  habitat  designation  (67  FR  6578). 
we  requested  all  interested  parties  to 
submit  comments  on  the  specifics  of  the 
proposal  including  information  related 
to  biological  justification,  policy, 
economics,  and  proposed  critical  habitat 
boundaries.  The  initial  60-day  comment 
period  closed  on  April  15.  2002.  The 
comment  period  was  reopened  from 
September  20.  2002.  to  October  21.  2002 
(67  FR  59239),  to  allow  for  additional 
comments  on  the  proposed  designation, 
and  comments  on  the  draft  economic 
analysis  of  the  proposed  critical  habitat. 

We  contactea  all  appropriate  State 
and  Federal  agencies,  county 
governments,  elected  officials,  and  other 
interested  parties  and  invited  them  to 
comment.  In  addition,  on  February  18. 
2002.  we  invited  public  comment 
through  the  publication  of  a  legal  notice 
in  the  San  Bernardino  Sun  newspaper 
in  southern  California.  We  also 
provided  notification  of  the  draft 
economic  analysis  to  all  interested 
parties.  This  was  accomplished  through 
telephone  calls,  letters,  and  news 
releases  faxed  or  mailed  to  affected 
elected  officials,  media  outlets,  local 
jurisdictions,  and  interest  groups.  We 


posted  the  proposed  rule  and  draft 
economic  analysis  and  associated 
material  on  our  Carlsbad  Fish  and 
Wildlife  Office  Internet  site  following 
the  reopening  of  the  public  comment 
period  on  September  20.  2002. 

We  received  a  total  of  120  comment 
letters  from  193  separate  parties  (4 
letters  contained  multiple  signatures) 
during  the  two  public  comment  periods. 
Comments  were  received  from  Federal 
and  local  agencies,  and  private 
organizations  or  individuals.  No 
response  was  received  from  State 
agencies.  Of  these  120  comment  letters. 
10  were  in  favor  of  the  designation,  and 
110  against  it.  We  reviewed  all 
comments  received  for  substantive 
issues  and  comments,  and  new 
information  regarding  the  five  carbonate 
plants 

Peer  Review 

We  requested  six  biologists,  who  have 
knowledge  of  the  five  carbonate  plants, 
to  provide  peer  review  of  the  proposed 
designation  of  critical  habitat  for  the 
five  carbonate  plants.  Five  independent 
peer  reviewers  submitted  comments  on 
our  proposed  critical  habitat 
designation.  Each  reviewer  generally 
endorsed  the  proposal.  Four  of  the 
reviewers  expressed  some  reservations 
as  to  the  adequacy  of  the  proposed 
designation.  More  specifically,  they- 
advocated  the  inclusion  of  additional 
lands  to  address  the  following  issues: 
connectivity,  outlying  occurrences,  edge 
effects,  and  the  importance  of  protecting 
genetic  diversity  for  the  survival  of  the 
five  carbonate  plants.  The  fifth  reviewer 
supported  the  designation  as  proposed. 

Similar  comments  were  grouped  into 
three  general  issues  relating  specifically 
to  the  proposed  critical  habitat 
determination  and  draft  economic 
analysis  on  the  proposed  determination. 
Comments  were  either  incorporated 
directly  into  the  final  rule  or  final 
addendum  to  the  economic  analysis  or 
addressed  in  the  following  summary. 

Issue  1 :  Biological  Justification  and 
Methodology 

Comment  1:  Several  commenters, 
including  four  peer  reviewers, 
recommended  revising  the  critical 
habitat  boundaries  to  increase 
connectivity,  and  reduce  the  edge-to- 
area  ratio  to  improve  the  biological  or 
ecological  defensibility  of  critical 
habitat.  A  few  commenters  suggested 
that  the  proposed  rule  ignores  the 
principles  of  species  composition  and 
resen'e  design,  citing  that  habitat  in 
contiguous  blocks  is  better  than 
fragmented  habitat  Another  commenter, 
citing  recent  studies  relating  to 
fragmentation  effects,  suggested  we 


failed  to  use  the  best  available  scientific 
information  to  propose  adequate 
unoccupied  critical  habitat. 

Our  Response:  In  our  proposed 
critical  habitat  designation  for  the  five 
carbonate  plants,  we  identified  those 
areas  that  currently  contain  or  provide 
populations  and  habitat  components 
essential  to  the  conser\'ation  of  the  five 
carbonate  plants.  We  did  not  include 
some  habitat  areas  where  the  five 
carbonate  plants  had  not  been  obser\ed 
recently  because  we  did  not  believe  that 
these  areas  were  essential  to  the 
conservation  of  the  species.  We 
included  those  areas  we  believe  to  be 
essential,  including  core  populations 
and  habitat  that  provides  the  principal 
biological  and  physical  components 
necessar)'  for  the  conservation  of  the 
species. 

One  of  the  commenters  cited  recent 
studies  that  concluded  that 
fragmentation  effects  are  diminished  if 
fragments  are  joined  together  by  a 
corridor  connecting  two  or  more 
fragments.  We  believe  that  the 
configuration  of  areas  in  the  designation 
may  substantively  reduce  fragmentation 
effects.  Although  all  of  the  designated 
occurrences  of  each  of  the  five  carbonate 
plants  are  not  "connected  "  by  the 
boundaries  of  the  designation,  many 
localized  occurrences  and  some 
aggregate  occurrences  were  designated 
within  the  same  critical  habitat  area  or 
polygon,  thereby  decreasing  the 
likelihood  of  fragmentation  effects  and 
improving  management  defensibility 
and  opportunities  for  genetic  exchange. 
Please  refer  to  the  Criteria  Used  to 
Identif)'  Critical  Habitat  section  of  this 
rulemaJcing  for  additional  discussion 
regarding  criteria  used  in  the 
development  of  the  critical  habitat  for 
the  carbonate  plants  this. 

During  the  process  of  developing  this 
final  rule,  we  re-evaluated  our 
methodology  and  the  boundaries 
defining  proposed  critical  habitat. 
Following  that  re-evaluation,  we  believe 
that  what  we  had  proposed  for  the  five 
carbonate  plants  is  based  on  the  best 
scientific  and  commercial  information 
available  and  defines  what  we  consider 
to  be  essential  to  the  conservation  of  the 
five  carbonate  species.  Consequently, 
we  did  not  modif\'  the  designation  for 
the  final  rule  or  believe  that  it  was 
warranted  to  withdraw  the  designation 
and  re-propose  a  new  designation. 

Comment  2:  Two  peer  reviewers 
recommended  including  outlying 
localized  occurrences  of  Erigeron 
parishii  on  BLM  and  University  of 
California  Burns  Reserve  lands  into  the 
designation. 

Our  Response:  When  we  proposed 
critical  habitat  for  Erigeron  parishii. 
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(jcc:urrences  on  BLM  land  was  nut 
available  to  us.  We  receivud  information 
about  this  occurrence  during  the  initial 
6U-day  public  review  period  for  the 
proposed  rule.  After  reviewing  the 
location,  size,  and  status  of  this 
occurrence,  we  have  determined  that 
the  habitat  encompassing  this 
iK^currence  is  likely  to  be  too  small  and 
isolateti  to  be  considered  as  essential  to 
the  conservation  of  the  species. 

We  evaluated  the  information  that  we 
had  available  concerning  the  known 
occurrences  on  the  BLM  and  University 
of  California  Burns  Reserve  lands  during 
the  development  of  the  proposed  critical 
habitat  designation.  Based  on  the  results 
of  this  review  we  determined  that  these 
areas  were  too  isolated  from  the 
remaining  occurrences  and  small  in  area 
to  bo  considered  as  essential  for  the 
conservation  of  the  species. 
Consequently,  they  were  not  proposed 
as  critical  habitat. 

Comment  3:  One  commenter 
expressed  concern  that  significant 
amounts  of  proposed  critical  habitat  on 
BLM  lands  are  not  occupied  by  Erigeron 
pahsbii  and  do  not  contain  constituent 
elements  (e.g.,  soils),  and  recommended 
that  we  modify  critical  habitat  for  this 
species  to  exclude  areas  shown  in  two 
maps  provided  by  the  commenter. 

Our  Responsf:  During  the 
development  of  this  final  designation 
we  reviewed  the  SBNF  occurrence  data 
for  Eriogonum  parishii  and  were  able  to 
confirm  that  all  of  the  proposed  critical 
habitat  in  question  include  the  SBNF 
mapped  occurrences  of  the  species.  In 
subsequent  discussions  with  staff  at  the 
Bl-Ms  Barstow  Field  Office,  it  became 
evident  that  BLM  did  not  have  the  most 
current  and  accurate  information  in 
their  database  concerning  occurrences 
of  the  subject  species.  In  addition,  we 
reviewed  our  proposed  designation  and 
found  no  aberrations  to  the 
methodology  we  used  to  determine  the 
critical  habitat  boundaries  in  relation  to 
the  delineated  occurrences  on  BLM 
lands. 

The  commenter  also  suggested  that 
the  subject  critical  habitat  polygons  do 
not  contain  primary  constituent 
elements  {e.g.,  soils),  though  no 
evidence  was  provided  to  support  the 
commenter's  claim,  making  it  difficult 
to  provide  a  specific  response.  However, 
as  defined  in  the  Primary  Constituent 
Elements  section  of  the  proposed  rule, 
the  species  Erigeron  parishii  is 
associated  with  soils  derived  primarily 
from  upstream  or  upslope  limestone, 
dolomite,  or  quartz  monzonite  parent 
materials.  Also,  as  discussed  in  the 
Ecology  section  of  the  proposed  rule 
and  this  final  rule,  this  species  is 


occasionally  associated  with  a  granitic/ 
limestone  interface.  Several  occurrences 
of  this  species  are  associated  with 
granitic  substrates  overlaid  bv  limestone 
soils  (CDFG  2002).  If  the  commenter 
was  using  a  rock  substrate  map,  it 
would  reveal  only  the  granitic  substrate 
in  those  areas  Also,  by  our  use  of  the 
100-m  UTM  grid  to  delineate  critical 
habitat,  the  designation  likely  results  in 
the  inclusion  of  exposed  granitic 
substrates  and  granitic  derived  soils  in 
these  interface  areas.  Nevertheless,  each 
critical  habitat  polygon  designated  for 
Erigeron  parishii  is  known  to  include 
the  primary  constituent  elements  for  the 
species. 

Comment  4:  Two  commenters 
suggested  that  substantial  portions  of 
proposed  critical  habitat  contain  non- 
carbonate  rock,  and  should  not  be 
considered  habitat  for  the  five  carbonate 
plants.  One  commenter  specifically 
claimed  that  the  proposed  critical 
habitat  included  lands  adjacent  to  the 
■■3N88  or  Crystal  Creek  haul  road" 
which  contained  granitic  substrate  and 
relatively  small,  degraded  and  isolated 
plant  occurrences,  and  therefore,  should 
be  removed  from  the  proposed  critical 
habitat  designation. 

Our  Response:  The  commenter  refers 
to  critical  habitat  within  Unit  1  that 
includes  Eriogonum  ovalifolium  var. 
vineum  occurrences.  As  discussed  in 
the  Species  Descriptions  section  of  the 
proposed  rule  and  this  final  rule, 
occurrences  of  some  of  the  five 
carbonate  plants  have  been  described  on 
granitic  parent  material  that  has  been 
overlaid  with  soils  derived  from 
carbonate  substrates  washed  down  from 
upslope  areas.  A  review  of  the  geologic 
map  provided  by  the  commenter  that 
includes  the  topography  of  the  area 
around  the  subject  haul  road  suggests 
that  carbonate  substrates  do  occur,  and 
in  fact  are  being  actively  mined,  upslope 
from  the  subject  haul  road.  Therefore,  it 
is  conceivable,  if  not  likely,  that 
carbonate  soils  overlay  the  granitic 
substrate  in  this  particular  area. 
Furthermore,  as  this  species  (including 
these  occurrences)  has  not  been 
recorded  to  occur  on  non-carbonate 
soils,  it  would  not  be  unreasonable  to 
assume  that  the  granitic  substrate  in  this 
area  is  overlaid  with  soils  derived  from 
carbonate  substrates. 

The  commenter  also  claimed  that  four 
of  the  five  mapped,  localized 
occurrences  immediately  adjacent  to  the 
subject  haul  road  are  considered  to  be 
lost,  extirpated,  disturbed,  declining,  or 
difficult  to  protect.  While  reviewing  this 
information,  we  noted  that  the  fifth 
occurrence  appears  much  larger  and  is 
presumably  intact,  and  that  ail  five 
occurrences  are  relatively  close  together. 


As  discussed  in  the  Ecology  and  Critical 
Habitat  Designation  sections  of  this  final 
rule,  there  is  some  evidence  to  support 
that  relatively  sparse  or  small 
occurrences  in  close  proximity  to  larger 
ones  may  help  facilitate  gene  flow 
among  larger  populations.  Therefore,  we 
consider  each  carbonate  plant 
occurrence  in  the  subject  critical  habitat 
area  to  be  important  to  maintaining  the 
natural  population  dynamics  of  local 
extirpation  and  colonization  events  that 
are  necessary  for  the  conservation  of  the 
species.  Furthermore,  as  we  noted  in  the 
Ecology  section  of  the  proposed  rule 
and  this  final  rule,  persistence  of  the 
carbonate  plants  requires  sufficient 
suitable  habitat  contiguous  with  areas 
that  are  currently  occupied  by  the 
plants. 

Finally,  as  stated  in  the  Primary 
Constituent  Elements  section  of  the 
proposed  rule  and  this  final  rule,  all 
areas  designated  as  critical  habitat  for 
Eriogonum  ovahfohum  var.  vineum 
contain  one  or  more  of  the  primary 
constituent  elements  essential  for  the 
conservation  of  the  species.  After 
evaluating  the  information  provided  by 
the  commenter  regarding  habitat 
components,  plant  occurrences,  and 
rock  substrates  on  lands  adjacent  to  the 
Crystal  Creek  {3N88)  road,  we  were  able 
to  confirm  that  primary  constituent 
elements  are  present  in  the  subject  area, 
it  contains  habitat  components  tied  to 
the  species,  and  the  area  is  occupied  by 
the  species.  Therefore,  we  consider  the 
lands  designated  as  critical  habitat  in 
subject  area  of  Unit  1  to  be  essential  for 
the  conservation  of  the  species. 

Comment  5:  A  few  commenters  were 
concerned  that  the  critical  habitat 
proposal  lacked  documented  science, 
particularly  with  respect  to  conclusions 
made  about  why  lands  proposed  for 
designation  are  essential  to  the 
conservation  of  the  species.  One 
commenter  further  argued  that 
determinations  made  about  the  number 
and  configuration  of  acres  or  plant 
occurrences  essential  to  the  long-term 
persistence  of  these  species  in  the 
proposed  rule  was  based  strictly  on 
intuition  rather  than  through  a  scientific 
analysis  of  population  parameters. 

Our  Response:  In  developing  our 
proposed  designation  of  critical  habitat 
for  the  five  carbonate  plants,  we  used 
the  best  commercial  and  scientific  data 
available.  As  discussed  in  the  Critical 
Habitat  section  of  the  proposed  rule  and 
this  final  rule,  critical  habitat 
designations  identify,  to  the  extent 
known  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (i.e.,  areas  on  which  are 
found  the  primary  constituent  elements. 
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as  defined  at  50  CFR  424.12(b)).  As 
described  in  the  Methods  section  of  this 
rulemaking,  we  were  able  to  utilize 
available  data  (i.e..  known  occurrences, 
soils,  and  vegetation  associations)  to 
assist  in  making  our  determination.  As 
the  commenter  asserted,  there  is  almost 
no  data  on  population  dynamics  and 
stability  of  the  five  carbonate  plant 
species.  Nevertheless,  we  are  required  to 
designate,  when  prudent,  critical  habitat 
for  listed  species  and  believe  our 
approach  used  the  best  scientific  and 
commercial  information  available  to 
delineate  those  areas  essential  to  the 
conservation  of  the  species. 

Comment  6:  A  few  commenters 
expressed  concern  that  no  definition  of 
"essential"  was  provided  in  the 
proposed  rule. 

Our  Response:  As  described  in  the 
Critical  Habitat  section  of  the  proposed 
rule  and  this  final  rule,  to  be  included 
in  a  critical  habitat  designation,  the 
habitat  must  first  be  "essential  to  the 
conservation  of  the  species."  Since  the 
word  "essential"  is  not  a  defined  term 
in  the  Act  or  regulations  governing  the 
Act,  it  is  interpreted  the  same  as  in 
common  usage,  i.e.  a  necessary 
component  of  the  process  leading  to 
recovery.  Critical  habitat  designations 
identify,  to  the  extent  known  using  the 
best  scientific  and  commercial  data 
available,  habitat  areas  that  provide 
essential  life  cycle  needs  of  the  species 
(i.e.,  areas  on  which  are  found  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b)).  Within  the 
geographic  area  occupied  by  the  species, 
we  will  not  designate  areas  that  do  not. 
at  the  time  of  the  designation,  have  the 
primary  constituent  elements  that 
provide  essential  life  cycle  needs  of  the 
species.  The  best  available  scientific  and 
commercial  information  regarding  the 
five  carbonate  plants  was  used  in 
determining  the  essential  life  cycle 
needs  of  each  species.  This  information 
was  then  utilized  to  determine  the 
primary  constituent  elements  on  which 
the  designation  was  based. 

Comment  7:  Several  commenters 
expressed  concern  that  lands  proposed 
for  designation  include  significant 
portions  of  known  mineral  reser\'es 
where  listed  species  are  not  present. 

Our  Response:  As  indicated  in  the 
Critical  Habitat  section  of  this  final  rule, 
each  polygon  representing  critical 
habitat  for  each  species  is  considered  to 
be  occupied  by  standing  plants  or  seeds 
and  contains  one  or  more  of  their 
primary  constituent  elements.  As 
described  in  the  Criteria  Used  to 
Identify  Critical  Habitat  section  of  the 
proposed  rule  and  this  final  rule,  the 
mapped  localized  occurrences  were 
refined  to  include;  (1)  Potential  adjacent 


seed  banks;  (2)  sites  to  maintain  natural 
equilibrium  between  local  extirpation 
and  colonization  events;  (3) 
connectivity  of  suitable  habitat  to 
maintain  potential  gene  flow  among 
sites  through  pollen  and  seed  dispersal; 
and  (4)  upslope  or  upstream  geologic 
substrates  that  provide  the  necessary 
materials  to  replace  the  soils  which  are 
continually  lost  to  natural  processes.  To 
map  these  essential  lands,  we  overlaid 
them  with  a  100-m  UTM  grid.  Because 
the  grid  included  some  areas  that  were 
deemed  to  be  non-essential,  we  then 
evaluated  all  grid  cells  adjacent  to 
disturbed  areas  and  eliminated  grid 
cells  where  either  the  entire  cell  or  the 
majority  of  the  cell  was  within  a 
disturbed  area.  Cells  that  had 
documented  occurrences  of  the 
carbonate  plants  were  retained  even  if 
the  majority  of  the  cell  was  disturbed. 
Since  the  five  carbonate  plants  occur  on 
carbonate  substrates  and  carbonate 
derived  soils,  there  is  bound  to  be 
overlap  with  mineral  reser\'es. 

Comment  8:  A  few  commenters 
suggest  that  the  proposed  rule  does  not 
incorporate  related  scientific  and 
commercial  information  generated  by 
the  draft  CHMS.  One  commenter 
indicated  that  most  of  the  lands 
identified  for  future  mining  on  draft 
CHMS  maps  are  included  within  the 
proposed  critical  habitat,  even  though 
biologists  involved  in  the  CHMS  have 
largely  agreed  that  the  mining  on  these 
lands  would  not  threaten  long-term 
conservation  goals,  providing  that  the 
mining  effects  were  offset  by  setting 
aside  occupied  habitat  elsewhere  in  the 
region. 

Our  Response:  We  support  the  CHMS 
stakeholders  ongoing  efforts  to  resolve 
conflicts  between  mining  and  listed 
species  conservation  needs.  This  type  of 
regional  conservation  effort  will  likely 
reduce  expenditures  of  time  and 
resources  for  all  parties  involved 
relative  to  that  expended  when  these 
types  of  conflicts  are  resolved  in  a 
piecemeal  fashion.  However,  the  details 
of  the  plan  have  not  been  finalized 
(Olson  2002)  at  this  time  and  the  court- 
ordered  time  frame  for  completing  this 
critical  habitat  designation  does  not 
allow  the  flexibility  to  wait  for  the 
plan's  completion. 

In  preparation  of  the  proposed  rule 
and  this  final  rule,  we  utilized  the 
available  scientific  and  commercial 
information  generated  by  SBNF  for  the 
draft  CHMS  to  assist  in  making  our 
critical  habitat  designation.  As 
discussed  in  the  Background  and 
Methods  sections  of  the  proposed  rule 
and  this  final  rule,  SBNF  provided  us 
with  a  CIS  data  layer  from  their  detailed 
draft  CHMS  maps  that  included  the 


SBNF  Carbonate  Species  Suitable 
Habitat  Model  and  ranking  system, 
SBNF  mapped  carbonate  plant 
occurrence  data,  mapped  areas  of 
existing  disturbance  by  mining 
activities,  and  mapped  proposed  mining 
and  conservation  areas  (SBNF  CIS  data 
2001),  all  of  which  we  considered  in  our 
determination  of  critical  habitat.  We  do 
not  believe  that  this  designaticfn  should 
deter  those  participating  in  the  CHMS 
and  are  confident  that  the  plan  will  be 
compatible  with  this  designation. 

Comment  9:  Two  commenters 
expressed  concern  about  the  designation 
of  lands  adjacent  to  existing  mining 
areas.  One  commenter  stated  that  the 
designation  may  result  in  greater  costs 
to  the  environment  by  limiting 
expansion  of  existing  mines  thereby 
increasing  the  development  of  new- 
mining  areas.  Conversely,  another 
commenter  felt  that  carbonate  plant 
habitat  adjacent  to  existing  mining 
operations  is  expendable  since  other 
lands  remain  unthreatened  by  mining 
disturbance. 

Our  Response:  Adjacency  to  existing 
mining  areas  was  not  a  criteria  used  in 
determining  which  habitat  was  essential 
to  the  conservation  of  the  species.  The 
economic  analysis  assumes  that  all  acres 
of  undisturbed  potentially  viable 
carbonate  reserve  are  of  equal  value, 
irrespective  of  their  distance  from 
existing  mining  and  transportation 
infrastructure.  In  reality,  mining 
activities — particularly  those  activities 
likely  to  be  initiated  within  the  next  20 
years — are  more  likely  to  expand  in 
concentric  circles  around  existing 
infrastructure.  Many  acres  within 
critical  habitat  that  are  considered 
potentially  viable  reserves  are  located 
significant  distances  from  existing 
infrastructure;  conversely,  many  acres 
outside  critical  habitat  that  are 
considered  viable  reserves  are  much 
closer  to  existing  infrastructure.  To 
avoid  underestimating  the  potential 
impact  of  the  rulemaking,  however,  the 
economic  analysis  assigned  an  equal 
probability  of  future  mining  to  all 
potentially  viable  reserves, 

Comment  10:  One  commenter 
suggested  that  proposed  designation  of 
the  boundary  lines  using  UTM 
coordinates  is  not  based  on  biology  and 
results  in  the  inclusion  of  lands  not 
containing  primary  constituent 
elements. 

Our  Response:  As  described  in  the 
Criteria  Used  to  Identify'  Critical  Habitat 
section  of  the  proposed  rule  and  this 
final  rule,  we  recognize  that  not  all 
parcels  of  land  designated  as  critical 
habitat  will  contain  the  habitat 
components  essential  to  the 
conservation  of  the  five  carbonate 
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plants.  A  100-m  grid  is  used  to 
minimize  areas  that  do  not  contain  the 
primary  constituent  elements  for  the 
carbonate  plants  being  included  in  the 
designation  and  to  provide  the  public  a 
pret:ise  description  of  the  boundaries  of 
the  designation.  Though  mapped  as 
such,  existing  features  and  structures, 
such  as  buildings,  mines  that  are  active 
at  the  time  of  this  publication,  paved  or 
unpaved  roads,  other  paved  or  cleared 
areas,  lawns,  and  other  urban 
landscaped  areas  are  unlikely  to  contain 
one  or  more  of  the  primary  constituent 
elements.  Because  they  do  not  contain 
one  or  more  of  the  primary  constituent 
elements  for  the  species.  Federal  actions 
limited  to  those  areas  will  not  trigger  a 
section  7  consultation,  unless  they  may 
affect  the  species  or  primary  constituent 
elements  in  adjacent  critical  habitat. 

Comment  11   A  few  commenters 
interpreted  the  proposed  designation  to 
suggest  that  all,  or  nearly  all.  known 
occurrences  of  the  five  carbonate  plants 
were  placed  into  designated  critical 
habitat.  The  commenters  suggested  that 
(1)  there  is  no  scientific  data  generated 
by  CHMS.  SBNF.  or  any  other  source, 
that  supports  the  designation  of  all  or 
nearly  all  occupied  habitat.  (2)  that  it 
appeared  arbitrary  to  designate  all 
occurrences  that  were  captured  by  100-m 
UTM  grid  cells,  and  (3)  that  such 
methods  of  determining  critical  habitat 
does  not  consider  which  stands  are 
essential. 

Our  Response:  As  described  in  the 
Critical  Habitat  Designation  section  of 
this  final  rule,  we  did  not  propose  to 
designate  all  known  occurrences  of  the 
five  carbonate  plants.  In  our  proposed 
and  final  designation  of  critical  habitat, 
we  selected  essential  habitat  areas  based 
on  occurrence  data,  soils,  vegetation, 
elevation,  topography,  and  current  land 
uses.  To  a  great  extent,  this  data  was 
obtained  from  the  SBNF,  including  their 
work  on  the  CHMS.  During  the  analysis, 
it  was  determined  that  some  areas 
containing  one  or  more  primary 
constituent  elements  did  not  represent 
suitable  habitat  or  were  otherwise 
determined  not  to  be  essential  for  the 
conservation  of  the  species.  For 
example,  lands  containing  several 
aggregate  occurrences  or  portions  of 
aggregate  occurrences  of  each  species 
were  not  designated,  because  they  were 
either  too  small  or  isolated  or  disturbed 
by  ongoing  mining  activities.  Therefore, 
they  were  determined  not  to  be  essential 
to  the  conservation  of  the  species. 

Comment  12.  A  few  commenters 
interpreted  the  language  in  the  proposed 
rule  to  suggest  that  any  proposed 
impac:ts  to  designated  critical  habitat 
would  result  in  an  adverse  modification 
and/or  jeopardy  determination. 


Our  Response:  The  commenters  refer 
to  specific  language  in  the  Critical 
Habitat  section  of  the  proposed  rule  and 
this  final  rule  that  defines  a  Federal 
agency's  responsibilities  under  section 
7(a)(2)  of  the  Act  and  50  CFR  402.02  of 
the  implementing  regulations.  One 
commenter.  however,  incorrectly 
interpreted  the  language  in  the  proposed 
rule  and  the  Act  by  assuming  that 
"destruction,"  per  the  definition,  and 
"degradation,"  per  the  commenters 
paraphrasing  of  the  critical  habitat 
definition,  have  the  same  meaning. 

In  50  CFR  402.02  of  the  implementing 
regulations,  destruction  and  adverse 
modification  is  defined  as  a  "direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species."  Therefore,  during  a 
consultation  on  a  proposed  project  in 
critical  habitat  we  would  evaluate  the 
potential  direct  and  indirect  impacts  of 
the  project  on  the  survival  and  recovery 
of  the  species.  Projects  that  did  not 
"apprtHTiably  diminish  the  value  of 
critical  habitat"  for  the  survival  and 
recovery  of  the  species  would  not  trigger 
an  adverse  modification  determination. 

Similarly,  "jeopardize  the  continued 
existence"  is  defined  as  "engaglingj  in 
an  action  that  reasonable  would  be 
expected,  directly  or  indirectly,  to 
reduce  appreciable  the  likelihood  of 
both  the  survival  and  recovery  of  a 
listed  species  in  the  wild  by  reducing 
the  reproduction,  numbers,  or 
distribution  of  the  at  species." 
Therefore,  when  evaluating  whether  a 
proposed  project  would  result  in 
jeopardy  we  evaluate  the  potential 
direct  and  indirect  impacts  of  the 
project  and  how  likely  the  project  is  to 
appreciably  reduce  the  survival  and 
recovery  of  the  species. 

Comment  13:  One  commenter 
wondered  how  in  the  absence  of  general 
ecological  information  we  can 
adequately  assess  what  habitat  is  critical 
to  the  conservation  of  the  species. 

Our  Response:  As  described  in  detail 
in  the  Critical  Habitat  section  of  the 
proposed  rule  and  this  final  rule, 
section  4  of  the  Act  requires  that  we 
designate  critical  habitat,  to  the 
maximum  extent  prudent  and 
determinable.  We  are  required  to  base 
our  designations  on  what,  at  the  time  of 
designation,  we  know  to  be  essential 
and  therefore  critical  habitat.  Please 
refer  to  the  Critical  Habitat  section  of 
this  proposed  rule  for  further 
explanation. 

Comment  14:  Several  commenters 
stated  that  the  designation  was  not 
necessary  to  protect  the  five  carbonate 
plants. 


Our  Response:  As  discussed  in  the 
Prudency  Determination  section  of  the 
proposed  rule,  Sec:tion  4(a)(3)  of  the  Act, 
as  amended,  and  implementing 
regulations  (50  CFR  424.12)  require  that, 
to  the  maximum  extent  prudent  and 
determinable,  we  designate  critical 
habitat  at  the  time  a  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critK  .il  habitat  is  not  prudent  when  one 
or  both  uf  the  following  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
.  \}  .■■  !.  ,1  to  increase  the  degree  of  such 
tiifHdi  So  the  species,  or  (2)  such 
designation  of  critical  habitat  would  not 
be  beneficial  to  the  species. 

As  described  in  our  proposed  rule  to 
designate  critical  habitat  for  the  five 
carbonate  plants,  we  determined  that  it 
is  prudent  to  propose  the  designation  of 
critical  habitat  for  these  species.  We 
made  this  determination,  in  part, 
because  there  may  be  some  additional 
conservation  benefits  to  the  species  by 
designating  critical  habitat  on  lands 
essentia]  to  the  conservation  of  the  five 
carbonate  plants. 

Comment  15:  A  few  commenters 
expressed  concern  that  the  proposed 
rule  understates  the  success  of  re- 
vegetation/reclamation  efforts  on 
reclaimed  mining  lands,  and  natural 
colonization  by  carbonate  plants  on 
disturbed  sites.  One  commenter 
concluded  that  mining  (and  grazing)  is 
compatible  with  the  life  histories  of 
these  species. 

Our  Response:  As  explained  in  the 
Ecology  section  of  this  rulemaking,  the 
carbonate  plants  do  not  appear  to  be 
specifically  linked  to  early  vegetation 
successional  stages  following  natural 
disturbance:  however,  they  are  found  on 
some  surfaces  that  are  naturally 
disturbed  by  landslides  and  substrate 
upheaval  (Neel  2000).  Primarily,  they 
occur  in  habitat  that  is  undisturbed  by 
human  activities,  but  instances  of 
colonization  onto  human-disturbed 
surfaces  have  been  observed  for  all  of 
the  carbonate  plants  (Eliason  2002, 
White  2002).  One  of  the  subject 
commenters  cited  a  USDA  2000  article 
that  addressed  the  introduction  of  two 
of  the  carbonate  plant  species  on 
disturbed  sites,  and  claimed  that  this 
article  clearly  shows  that  re-vegetation/ 
re-establishment  of  the  listed  plants  is 
beyond  the  experimental  stage.  While 
we  understand  that  there  have  been 
some  successful  efforts  at  reintroducing 
carbonate  plant  species  on  disturbed 
sites,  and  that  some  instances  of  natural 
recolonization  has  been  observed,  there 
is  no  evidence  at  this  time  to  support 
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that  soil  structure,  and/or  habitat 
structurp  and  function,  and/or 
population  dynamics  associated  with 
carbonate  plant  occurrences  on 
disturbed  surfaces  are  equivalent  to 
those  of  undisturbed  surfaces, 
Consequcnth',  we  are  unable  to 
ascertain  whether  disturbance  from 
mining  activities  is  compatible  with  the 
life  histories  of  the  five  carbonate 
[ilants. 

Comment  Hi:  One  commenter 
concluded  that  there  is  no  eyidence  that 
present  populations  are  at  or  near  a 
minimum  threshold  for  long-term 
persistence,  and  that  the  listed  plants 
can  continue  to  sustain  population 
declines  associated  with  mining 
operations  well  into  the  future 

Our  Response  .Mthough  the 
carbonate  plant  species  md\  haye  some 
ability  to  occupy  reclaimed  areas. 
mining  operations  have  and  continue  to 
inipd(  t  the  \  lability  of  populations 
needed  to  conserve  the  species  The 
final  listing  rule  for  the  five  carbonate 
plants  documented  the  species  decline 
and  why  they  were  considered  to  be 
threatened  or  endangered  Limestone 
mining  was  cited  as  the  primary  threat 
to  these  species  (59  PR  43652)  and  the 
primary  threats  to  these  plants  continue 
to  include  population  reduction  and 
habitat  loss,  degradation,  and 
fragmentation  from  surface  mining 
activities.  While  listing  the  species  and 
designating  critical  habitat  provides 
significant  regulatory  protections  for  the 
species,  they  do  not  automatically  halt 
the  loss  of  individuals  of  the  species. 
The  goal  of  planning  efforts  such  as  the 
CHMS  is  to  maximize  the  species 
recovery  potential  while  providing 
opportunities  for  future  mining 
activities. 

Comment  1 7:  One  commenter 
expressed  concern  that  the  proposed 
rule  makes  a  case  for  connectivity  of 
plant  occurrences  to  allow  for  gene 
flow,  though  there  is  no  evidence 
presented  that  gene  flow  for  the  listed 
species  is  reduced  across  the  naturally 
geologically  fragmented  habitat. 

Our  Response:  Although  anecdotal 
evidence  indicates  that  the  five 
carbonate  plants  may  behave  as 
metapopulations,  the  scope  of  the 
designation  may.  in  fact,  be  limited  to 
a  great  degree  by  the  lack  of  adequate 
evidence  of  these  relatujnships.  Though 
wi'  have  not  designated  critical  habitat 
based  on  speculation  about  what  might 
be  learned  about  the  five  carbonate 
plants  in  the  future,  the  commenter 
poses  an  interesting  question  We  do 
know  that  within  the  naturally 
geologically  fragmented  landscape. 
there  may  be  extensive  gene  flow  among 
populations  of  at  least  three  of  the 


carbonate  plant  species,  and  that  the 
populations  of  these  three  species  have 
not  been  sufficiently  isolated  to  result  in 
genetic  divergence  (Neel  2002),  While  it 
is  true  that  very  little  is  known  about 
how  the  five  carbonate  plants  may 
function  as  metapopulations,  these 
dynamic  relationships  may  be  exhibited 
in  some  or  all  of  the  carbonate  plant 
species. 

Just  how  much  additional,  if  any, 
suitable  habitat  would  be  sufficient  to 
ensure  long-terra  persistence  of  the 
carbonate  plants  remains  unclear.  One 
distinction  that  may  result  from  future 
work  is  that  the  geologically  fragmented 
landscape,  as  well  as  naturally 
fragmented  plant  communities  in  the 
landscape,  may  not  limit  pollen  and 
seed  dispersal  across  the  landscape, 
however,  large-scale  disturbances  from 
mining  operations  may  be  shown  to 
limit  the  movement  of  pollen  and  seeds 
and  result  m  fragmentation  effects 
detrimental  lo  relationships  among 
populations  of  the  five  carbonate  plants. 
Future  information  regarding  ecological 
relationships  or  population  structure 
and  other  factors  may  support  linking 
aggregate  occurrences  across  lands  that 
at  this  time  cannot  be  identified  as 
containing  primarv  constituent  elements 
[e.g..  those  lands  with  non-carbonate 
substrates  or  non-carbonate  derived 
soils,  or  those  lands  with  plant 
communities  not  known  to  be 
associated  with  carbonate  plant 
ofxurrences) 

Comment  Iti.  One  commenter 
suggested  that  potential  threats  of     , 
habitat  and  population  losses  to  the  five 
larbonate  plant  species  attributable  to 
mining  activities  have  not  been  shown 
to  be  evident  on  lands  where  these 
activities  are  not  anticipated  to  occur. 

Our  flpsponsp  .Mthough  areas 
included  in  the  critical  habitat 
designation  may  not  face  threats 
attributable  to  mining,  they  do  contain 
features  essential  to  the  conser\ation  of 
the  species  and,  therefore,  we  have 
included  them  in  the  designation 

Comment  19:  Several  commenters 
suggested  we  propose  a  new  draft 
designation  that  does  not  include 
unoccupied  habitat. 

Our  Response:  As  indicated  in  our 
proposed  rule  and  again  in  this  final 
rule,  we  consider  each  polygon 
representing  critical  habitat  for  each  of 
the  five  carbonate  plants  to  be  occupied 
by  standing  plants  and  seed  as  part  of 
the  seed  bank  During  the  process  of 
developing  this  final  rule,  we  re- 
evaluated our  methodology  and  the 
boundaries  defining  proposed  critical 
habitat  Following  that  re-evaluation.  we 
believe  that  what  we  had  proposed  for 
the  five  carbonate  plants  is  based  on  the 


best  scientific  and  commercial 
information  available  and  defines  what 
we  consider  to  be  essential  to  the 
conservation  of  the  five  carbonate 
species.  Consequently,  we  did  not 
modif\-  the  designation  for  the  final  rule 
or  believe  that  it  was  warranted  to 
withdraw  the  designation  and  re- 
propose  a  new  designation. 

Issue  2:  Policy  and  Regulations 

Comment  20:  Several  commenters 
expressed  concern  that  the  proposed 
critical  habitat  could  negate  the  efforts 
of  the  draf*  CHMS,  and  requested  that 
we  withdraw,  modif>',  and  resubmit  the 
critical  habitat  proposal,  or  otherwise 
make  the  critical  habitat  proposal 
consistent  with  the  draft  CHMS, 

OurHesponse  We  recognize  that 
critical  habitat  is  only  one  of  many 
conservation  tools  for  federally  listed 
species,  and  the  designation  of  critical 
habitat  should  not  deter  participation  in 
the  CHMS  process  Regional  plaiming, 
such  as  the  proposed  CHMS,  are  often 
the  most  important  tools  for  reconciling 
land  use  with  the  conservation  of  listed 
species  on  Federal  lands.  We  anticipate 
that  future  Federal  land  management 
plans  in  the  range  of  the  five  carbonate 
plants  will  include  it  as  a  covered 
species  and  management  will  be 
provided  for  its  long-term  conservation. 
We  expect  that  our  future  analyses  of 
Federal  actions  under  section  7  of  the 
Act  will  show  that  activities  carried  out 
in  accordance  with  the  provisions  of 
those  consultations  will  not  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  designated  for  the  five 
carbonate  plants  The  take  minimization 
and  conservation  measures  provided 
under  these  consultations  are  expected 
to  adequately  protect  the  essential 
habitat  lands  designated  as  critical 
habitat  in  this  rule,  such  that  the  value 
of  these  lands  for  the  conservation  of  the 
five  carbonate  plants  is  not  appreciably 
diminished  through  direct  or  indirect 
alterations.  If  the  CHMS  is  ultimately    . 
approved  through  a  section  7 
consultation,  we  may  reassess  the 
critical  habitat  boundaries  in  light  of  the 
consultation  and  as  funds  allow. 

During  the  process  of  developing  this 
final  rule,  we  re-evaluated  our 
methodology  and  the  boundaries 
defining  proposed  critical  habitat. 
Following  that  re-evaluation,  we  believe 
that  what  we  had  proposed  for  the  five 
carbonate  plants  is  based  on  the  best 
scientific  and  commercial  information 
available  and  defines  what  we  consider 
to  be  essential  to  the  conservation  of  the 
five  carbonate  species. 

Comment  21  One  commenter 
suggested  that  the  designation  of  critical 
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habitat  is  an  unnecessary  "duplicative" 
layer  of  regulation. 

Our  Response:  Section  4(a)(3)  of  the 
Act,  as  amended,  requires  that,  to  the 
maximum  extent  prudent  and 
determinable,  we  designate  critical 
habitat  at  the  time  a  species  is 
determined  to  be  endangered  or 
threatened.  Therefore,  if  it  is  determined 
to  be  prudent,  we  are  required  by  statute 
to  designate  critical  habitat.  As 
described  in  the  proposed  critical 
habitat  rule,  we  determined  that  critical 
habitat  was  prudent  for  the  carbonate 
plants  and  was  necessary  under  the  Act. 

Comment  22:  One  commenter 
expressed  concern  over  the  clarity  of 
language  in  the  proposed  rule  regarding 
the  exclusion  of  features  such  as  active 
mines  and  roads  that  will  remaiiKwithin 
the  proposed  critical  habitat  due  to 
mapping  scale  limitations.  The 
commenter  wondered  if  active  mines, 
existing  roads,  active  quarries,  waste/ 
overburden  piles,  processing  facilities 
and  surfaces  undergoing  reclamation 
would  be  excluded  if  one  or  more 
primary  constituent  elements  were 
present. 

Our  Response:  We  recognize  that  not 
all  parcels  of  land  designated  as  critical 
habitat  will  contain  the  habitat 
components  essential  to  the 
conservation  of  the  five  carbonate 
plants.  In  developing  the  proposed  and 
final  designation,  we  made  an  effort  to 
minimize  the  inclusion  of  non-essential 
areas  that  do  not  contain  the  primary 
constituent  elements  for  the  plants. 
However,  due  to  the  mapping  scale, 
some  areas  not  essential  to  the 
conservation  of  the  five  carbonate  plants 
were  included  within  the  boundaries  of 
final  critical  habitat.  These  areas,  such 
as  active  mines,  existing  roads,  active 
quarries,  processing  facilities,  and  other 
surfaces  with  ongoing  disturbance  are 
unlikely  to  provide  habitat  for  the 
plants.  Disturbed  surfaces  undergoing 
reclamation,  while  they  may  eventually 
provide  some  benefit  to  the  species,  are 
not  considered  essential  to  the 
conservation  of  the  five  carbonate 
plants. 

As  discussed  in  the  Critical  Habitat 
and  Primary  Constituent  Elements 
sections  of  the  proposed  rule  and  this 
final  rule,  we  will  not  designate  areas 
that  do  not  now  have  the  primary 
constituent  elements,  as  defined  at  50 
CFR  424.12(b),  that  provide  essential 
life  cycle  needs  of  the  species. 
Therefore,  the  primary  constituent 
elements  of  critical  habitat  for  each 
species  include  (among  other  elements) 
soils  with  intact,  natural  surfaces  that 
have  not  been  substantially  altered  by 
land  use  activities.  Lands  having  been 
altered  by  land  use  activities  are  further 


defined  to  include  those  that  are  graded, 
excavated,  re-contoured,  or  otherwise 
altered  by  ground-disturbing  equipment. 
Even  though  these  lands  may  be  within 
the  boundaries  of  designated  critical 
habitat,  are  considered  to  be  critical 
habitat,  and  may  contain  one  or  more  of 
the  primary  constituent  elements  [e.g., 
rock  substrate  or  soils)  for  the  species. 
Federal  actions  limited  to  those  specific 
areas  will  not  likely  trigger  a  section  7 
consultation  due  to  the  existing  and 
ongoing  disturbance  regime,  unless  they 
may  affect  the  species  or  primary 
constituent  elements  in  adjacent  critical 
habitat. 

Comment  23:  One  commenter 
suggested  that  the  Service  can  exclude 
active  mine  sites  and  all  other  private 
lands  from  the  designation  under' 
section  4(b)(2)  of  the  Act.  Another 
commenter  suggested  that  the  economic 
cost  of  the  designation  should  outweigh 
the  benefits  to  the  species  and  critical 
habitat  should  be  "further  curtailed" 
under  section  4(b)(2)  of  the  Act. 

Our  Response:  Section  4(b)(2)  of  the 
Act  and  50  CFR  424.19  requires  us  to 
consider  the  economic  impact,  and  any 
other  relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
may  exclude  an  area  from  critical 
habitat  if  we  determine  that  the  benefits 
of  exclusion  outweigh  the  benefits  of 
designating  the  area  as  critical  habitat, 
unless  that  exclusion  will  lead  to 
extinction  of  the  species.  To  address  the 
commenters'  concerns,  we  re-evaluated 
lands  proposed  as  critical  habitat  for 
economic  costs  under  section  4(b)(2)  of 
the  Act.  In  the  development  of  final 
critical  habitat,  we  considered  the 
following  factors:  (1)  Results  of  our 
economic  analyses  and  final  addendum 
of  this  rulemaking;  (2)  the  narrow 
endemic  nature  and  sensitivity  of  these 
species  and  their  habitat;  (3)  the 
significant  correlation  between  active 
mines  and  private  lands  containing 
limestone  deposits  and  occurrences  of 
the  carbonate  plants;  (4)  the  relationship 
of  active  mines  and  private  lands  to 
proposed  critical  habitat;  and  (5)  the 
relationship  between  proposed  critical 
habitat  and  CHMS.  Based  on  our 
analysis,  we  believe  that  the  designation 
of  critical  habitat  will  not  have  a 
significant  economic  impact  on  active 
mining  operations  or  private  lands,  and 
will  help  focus  the  mining  industry  and 
other  stakeholders  to  areas  being 
identified  by  the  CHMS  for  future 
mining  to  non-essential  areas. 
Furthermore,  as  discussed  in  this  final 
rule  and  our  economic  an,ilvs<>«  and 
final  addendum  for  this  rul.iii  ikm^.  we 
have  determined  that  mm  simnfii  mt 
adverse  economic  effe(..t^  stu  uli  rfsult 
from  this  critical  habitat  dtsmn  ,tion. 


Finally,  we  do  not  feel  that  the 
designation  will  have  significant 
negative  impact  to  private  lands,  the 
mining  industry  or  the  CHMS  process. 
Therefore,  we  believe  that  the  benefits 
of  designating  the  lands  in  this  final  rule 
as  critical  habitat,  including  private 
lands  and  those  within  the  boundaries 
of  active  mines,  outweigh  the  benefits  of 
their  exclusion  from  being  designated  as 
critical  habitat.  Consequently,  none  of 
the  proposed  lands  have  been  excluded 
from  the  designation  based  on  economic 
impacts  or  other  relevant  factors 
pursuant  to  section  4(b)(2)  of  the  Act. 
Additionally,  please  refer  to  our 
response  to  Comment  22  for  a 
discussion  of  lands  within  active  mines 
that  may  have  on-going  or  active 
disturbance. 

Comment  24:  Two  commenters 
indicated  opposition  to  any  critical 
habitat  designation  that  would  lead  to  a 
takings  of  their  mining  claims  without 
compensation  or  that  would  impose 
limitations  on  private  property  not 
supported  by  law. 

Our  Response:  As  discussed  in  the 
Takings  section  of  the  proposed  rule 
and  this  final  rulemaking,  in  accordance 
with  Executive  Order  12630 
("Government  Actions  and  Interference 
with  Constitutionallv  Protected  Private 
Property  Rights ')  \v»>  have  analyzed  the 
potential  takings  implications  of 
designating;  a|>[iroxJmately  5,335  ha 
(13,180  ai  )  nf  land  in  Sah  Bernardino 
County,  California,  in  three  units  of 
critical  habitat  for  the  five  carbonate 
plants.  Tilt'  takings  implications 
assessment  concludes  that  this  rule  does 
not  pose  significant  takings 
implications.  A  copy  of  the  Taking 
Implications  Assessment  has  been 
included  in  the  supporting  record  for 
this  rulemaking. 

The  designation  of  critical  habitat 
alone  does  not  deny  anyone 
economically  viable  use  of  their 
property.  The  Act  does  not 
automatically  restrict  all  uses  of  critical 
habitat,  but  only  imposes  restrictions 
under  section  7(a)(2)  on  Federal  agency 
actions  that  may  result  in  destruction  or 
adverse  modification  of  designated 
critical  habitat.  Use  of  land  is  not 
categorically  prohibited,  but  rathrr 
certain  restrictions  are  impo^.  i]  uj    ii 
Federal  agency  actions  that  may  result 
in  the  destruction  or  adverse 
modification  of  critical  habitat 

We  believe  that  th«'  takings 
implications  assiK  latcd  with  this  critical 
habitat  designation  will  be  insignificant, 
even  though  private  lands  are  included 
as  well  as  Federal  lands.  Impacts  of 
critical  habitat  designation  may  occur 
on  private  lands  where  there  is  Federal 
involvement  (e.g..  Federal  funiiiiit;   ir 


Federal  Register  '  Vol,  67.  No.  247/Tuesdav    Derembpr  24    2nn2'R;:lp?  and  Rpculations 


-H'lHU 


permitting)  subject  to  section  7  of  the 
Act.  Impacts  on  private  entities  may 
also  result  if  the  decision  on  a  proposed 
action  on  federally  owned  land 
designated  as  critical  habitat  could 
affect  economic  activity  on  adjoining 
non-Federal  land.  Each  action  would  be 
evaluated  by  the  involved  Federal 
agency,  in  consultation  with  us,  in 
relation  to  its  impact  on  the  five 
carbonate  plants  and  their  designated 
critical  habitat. 

The  Act  provides  mechanisms, 
through  section  7  consultation,  to 
resolve  apparent  conflicts  between 
proposed  Federal  actions,  including 
Federal  funding  or  permitting  of  actions 
on  private  land,  and  the  conservation  of 
the  species,  including  avoiding  the 
destruction  or  adverse  modification  of 
designated  critical  habitat.  Based  on  our 
experience  with  section  7  consultations 
for  all  listed  species,  most  projects, 
including  those  that  in  their  initial 
proposed  form  would  result  in  jeopardy 
or  adverse  modification  determinations 
in  section  7  consultations,  can  be 
implemented  successfully  with,  at  most, 
the  adoption  of  reasonable  and  prudent 
alternatives.  These  measures  must  be 
economically  feasible  and  within  the 
scope  of  authority  of  the  Federal  agency 
involved  in  the  consultation.  Therefore, 
we  anticipate  that  this  critical  habitat 
designation  for  the  five  carbonate  plants 
will  not  result  in  significant  takings 
implications  on  these  lands. 

Comment  25:  One  commenter 
expressed  concern  that  the  regulatory 
burden  to  Federal  agencies  will  be 
increased  by  the  proposed  designation 
in  unoccupied  critical  habitat  areas. 

Our  Response:  Critical  habitat 
receives  protection  under  section  7  of 
the  Act  through  the  prohibition  against 
destruction  or  adverse  modification 
with  regard  to  actions  carried  out, 
funded,  permitted,  or  authorized  by  a 
Federal  agency.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
(action  agency)  must  enter  into 
consultation  with  us.  Through  this 
consultation,  we  would  ensure  that  the 
permitted  actions  do  not  destroy  or 
adversely  modify  critical  habitat.  In  the 
proposed  rule  and  draft  economic 
analysis,  we  indu  ated  that  we  do  not 
expect  that  the  designation  of  critical 
habitat  would  provide  significant 
additional  regulator,'  or  economic 
burdens  or  restrictions  to  those  afforded 
the  five  carbonate  plants  pursuant  to  the 
Act.  This  conclusion  is  based  on  the 
existing  regulator\'  protections  afforded 
the  five  carbonate  plants  from  their 
being  listed  as  threatened  or  endangered 
and  the  fact  that  the  lands  designated  as 
critical  habitat  are  considered  occupied 


by  the  species.  However,  there  may  be 
specific  circumstances  where  critical 
habitat  may  trigger  an  incremental 
regulatory  burden.  Please  refer  to  our 
draft  economic  analysis  for  a  discussion 
of  these  specific  cases. 

Comment  26:  One  commenter 
suggested  that  the  highly  fragmented 
proposed  critical  habitat  designation 
ignores  both  the  legal  direction  under 
the  Act  mandating  promotion  of  species 
recovery  and  basic  scientific 
understanding  of  requirements  for 
effective  species  conser\'ation.  The 
commenter  further  suggested  that  these 
views  are  supported  by  case  law  [Sierra 
Club  y.  U.S.  Fish  and  Wildlife  Service. 
2001  U.S.  App.  LEXIS  3936  (5th  Cir. 
2001)). 

Our  Response:  The  commenter  refers 
to  a  recent  Fifth  U.S.  Circuit  Court  of 
Appeals  case  in  which  the  Court 
determined  that  requirements  to 
designate  critical  habitat  are  aimed  at 
preventing  extinction  [i.e..  jeopardy) 
and  promoting  recover}.'  of  the  listed 
species.  Critical  habitat  is  defined  in 
section  3  of  the  Act,  as  amended,  to 
include  specific  areas  outside  the 
geographic  area  occupied  by  a  species  at 
the  time  it  is  listed,  upon  a 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  Failure  to  conserve  enough 
suitable  habitat  could  potentially  reduce 
the  size  and  viability  of  fragmented 
populations  as  surely  as  destruction  of 
occupied  habitat.  However,  we  believe 
that  based  on  the  current  available 
information  concerning  the  carbonate 
plants,  we  are  designating  lands  that  we 
believe  are  essential  to  the  conservation 
of  these  species. 

As  discussed  in  the  Critical  Habitat 
section  of  this  rulemaking,  our 
regulations  state  that,  "The  Secretary 
shall  designate  as  critical  habitat  areas 
outside  the  geographic  area  presently 
occupied  by  a  species  only  when  a 
designation  limited  to  its  present  range 
would  be  inadequate  to  ensure  the 
conservation  of  the  species."  (50  CFR 
424.12(e)).  We  are  required  to  base  our 
designations  on  what,  at  the  time  of 
designation,  we  know  to  be  essential  to 
the  conservation  of  the  species.  Recent 
genetic  work  on  the  five  carbonate 
plants  (Neel  2000;  Neel  and  Ellstrand 
2001;  Neel  and  Ellstrand,  in  press) 
indicate  that  there  is  potentially 
extensive  gene  flow  among  populations, 
and  that  these  fragmented  populations 
have  not  been  sufficiently  isolated  to 
undergo  divergence.  Nevertheless,  more 
precise  information  on  gene  flow  among 
carbonate  plant  populations  is  needed 
to  justiiy  that  additional  suitable  habitat 
not  currently  occupied  by  the  species  is 


essential  to  the  conservation  of  the  five 
carbonate  plants. 

Comment  27:  One  commenter 
suggested  that  the  critical  habitat 
proposal  should  include  environmental 
documentation  in  response  to 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA).  The 
commenter  further  suggested  that  the    . 
Service's  reliance  on  a  1983  Federal 
Register  Notice  to  make  the 
determination  for  not  doing  an 
Environmental  Impact  Statement 
pursuant  to  NEPA  is  inappropriate  and 
inadequate. 

Out  Response:  As  we  indicated  in  our 
proposed  rule,  we  have  determined  that 
an  Environmental  Assessment  or  an 
Environmental  Impact  Statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969.  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  A 
notice  outlining  our  reason  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25,  1983 
148  FR  49244).  This  position  has  been 
upheld  by  the  Ninth  Circuit  Court  of 
Appeals  in  Douglas  Countv  v.  Babbitt, 
48F,3d  1495  (9th  Cir.  1995). 

Comment  28:  One  commenter  felt  that 
the  critical  habitat  legal  descriptions  in 
the  Federal  Register  were  not 
appropriate  for  public  comment,  as  the 
legal  descriptions  could  not  easily  be 
compared  to  section,  range  and 
township  descriptions  usually  found  on 
property  ownership  maps. 

Our  Response:  This  final  rule  contains 
the  legal  descriptions  of  areas 
designated  as  critical  habitat  required 
under  50  CFR  424.12(c).  These 
regulations  specif\'  that  each  critical 
habitat  will  be  defined  by  specific 
points  and  lines  as  found  on  standard 
topographic  maps.  We  also  made 
available  a  public  viewing  room  where 
the  proposed  critical  habitat  units 
superimposed  on  7.5  minute 
topographic  maps  and  spot  imagery 
could  be  inspected.  Further,  we 
distributed  CIS  coverages  and  maps  of 
the  proposed  critical  habitat  to  everyone 
who  requested  them.  We  believe  the 
information  made  available  to  the 
public  was  sufficiently  detailed  to  allow 
for  informed  public  comment.  The 
accompanying  maps  are  for  illustration 
purposes  only.  If  additional  clarification 
is  necessary,  contact  the  Carlsbad  Fish 
and  Wildlife  Office  [see  ADDRESSES 
section). 

Comment  29:  One  commenter  stated 
that  the  private  lands  occupied  by  the 
five  carbonate  plants  are  not  the  most 
significant  or  most  critical  to  the 
continued  existence  of  the  five 
carbonate  plants. 
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i^Jur  iit'sfionsf:  As  required  by  the  Act 
and  regulations  (section  4(b)(1)(A)  and 
50  CFR  424.12).  we  used  the  best 
scientific  and  commercial  data  available 
to  determine  areas  that  contain  the 
physical  and  biological  features  that  are 
essential  for  the  conservation  of  the  five 
carbonate  plants.  Therefore,  we  are 
designating  lands  that  contain  the 
physical  and  biological  features 
(primary  constituent  elements)  that  are 
essential  to  the  conservation  of  the 
species  regardless  of  landownership. 

Comment  30:  One  commenter 
indicated  critical  habitat  designation  on 
private  lands  was  not  necessary, 
because  mining  companies  are  already 
subject  to  aggressive  California 
Environmental  Quality  Act  (CEQA)  and 
Surface  Mining  Reclamation  Act 
(SMARA)  requirements  to  address  these 
species. 

Our  Response:  Pursuant  to  subsection 
4(3)(A)  of  the  Act  and  50  CFR  424.12. 
we  must,  to  the  maximum  extent 
prudent  and  determinable,  designate 
critical  habitat  for  species  listed  as 
endangered  or  threatened  under  the  Act. 
Our  proposed  rule  to  designate  critical 
habitat  for  the  five  carbonate  plants  and 
this  final  rule  are  in  compliance  with 
the  Act  and  implementing  regulations. 
While  we  recognize  that  California  State 
law  includes  clear  references  to  habitat 
values,  we  do  not  find  that  the 
provisions  of  CEQA  and  SMARA  make 
the  designation  of  critical  habitat  on 
privately  owned  lands  unnecessary 
under  the  Act.  Even  with  the  provisions 
of  CEQA  and  SMARA.  we  believe  that 
the  units  designated  continue  to  require 
special  management  and  protection  to 
ensure  the  conservation  carbonate 
plants  and  their  habitat. 

As  discussed  previously,  section 
4(b)(2)  of  the  Act  and  50  CFR  424.19 
requires  us  to  consider  the  economic 
impact,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  consider  the  effects 
of  the  critical  habitat  designation  under 
California  State  law  in  our  analysis.  As 
discussed  in  this  final  rule  and  our 
economic  analyses  and  final  addendum 
for  this  rulemaking,  we  do  not  feel  that 
the  designation  will  have  significant 
negative  impact  to  private  lands  or  the 
mining  industry.  Therefore,  we  believe 
that  the  benefits  of  designating  the  lands 
in  this  final  rule  as  critical  habitat, 
including  private  lands  and  those 
within  the  boundaries  of  active  mines, 
outweigh  the  benefits  of  their  exclusion 
from  being  designated  as  critical  habitat. 
Consequently,  none  of  the  proposed 
lands  have  been  excluded  from  the 
designation  based  on  economic  impacts 
or  other  relevant  factors  pursuant  to 
section  4(b)(2)  of  the  Act. 


Comment  31:  One  commenter 
disagreed  with  our  statement  in  the 
Executive  Order  13211  section  of  the 
proposed  rule  that  "this  action  is  not  a 
significant  energy  action:  and  that  no 
Statement  of  Energy  Effects  is 
Required."  The  commenter  suggested 
that  the  use  of  calcium  carbonate,  a 
product  of  limestone  mining,  reduces 
the  need  for  millions  of  barrels  of  oil, 
and  concluded  that  the  designation  will 
increase  the  need  to  import  more  oil. 

Our  Response:  Executive  Order  13211 
applies  to  regulations  that  significantly 
affect  energy  supply,  distribution,  and 
use.  Executive  Order  13211  requires 
agencies  to  prepare  Statements  of 
Energy  Effects  when  undertaking  certain 
actions  that  may  significantly  affect 
primary  energy  supply,  distribution, 
and  use.  As  discussed  in  the  proposed 
rule  and  this  final  rule,  the  primary  land 
uses  within  designated  critical  habitat 
for  the  five  carbonate  plants  include 
mining,  recreation,  grazing  and  U.S. 
Forest  Service  operations.  Therefore  as 
stated  in  the  proposed  and  final  rule,  no 
significant  primary  energy  production, 
supply,  and  distribution  facilities  are 
included  within  designated  critical 
habitat.  We  believe  that  the  use  of 
calcium  carbonate  as  a  filler  to  reduce 
the  need  for  the  importation  of  oil 
would  be  considered  to  be  a  secondary 
effect  and  consequently  not  considered 
under  this  Executive  Order.  As  a  result, 
this  action  is  not  a  significant  action 
affecting  primary  energy  production, 
supply,  and  distribution  facilities,  and 
no  Statement  of  Energy  Effects  is 
required. 

Comment  32:  Several  commenters 
expressed  opposition  to  a  mineral 
withdrawal  on  SBNF  lands. 

Our  Response:  The  proposed  mineral 
withdrawal  on  SBNF  lands  is  a  U.S. 
Forest  .Service  action.  Though  the 
proposed  mineral  withdrawal  may  be 
related  to  the  SBNF's  future 
management  strategies  for  the  five 
carbonate  plants  and  other  sensitive 
species  and  habitat,  it  is  not  a  factor  in 
our  determination  of  critical  habitat  for 
the  five  carbonate  plants. 

Comment  33:  A  few  commenters 
expressed  opposition  to  the  listing  of 
the  five  carbonate  plants.  One 
commenter  suggested  that  there  is 
almost  no  peer-reviewed  science  to 
support  the  listing,  and  that  the  species' 
r£Uige  is  from  Canada  to  Mexico.  In 
conclusion,  the  commenter  requested 
that  a  National  Academy  of  Sciences 
Panel  be  convened  to  review  the  listing 
action. 

Our  Response:  The  current 
rulemaking  is  for  the  consideration  and 
designation  of  critical  habitat  for  the 
five  carbonate  plant  species.  While 


some  may  not  agree  with  the  action  or 
rationale  for  the  listing  of  these  species 
in  1994  (59  FR  43652).  that  was  a 
separate  rulemaking  procedure  and  will 
not  be  addressed  herein.  If  the 
commenters  believe  that  the  five 
carbonate  plant  species  were  listed  in 
error,  then  a  more  appropriate  avenue 
would  be  to  submit  a  petition  with 
documentation  supporting  their 
position  for  a  formal  review  pursuant  to 
our  petition  management  guidance. 

Comment  34:  One  commenter 
expressed  concern  that,  by  taking  an 
expansive  and  overbroad  approach  to 
critical  habitat  designation,  we  ignore 
the  clear  intent  of  Congress  that  a  more 
restrictive  approach — designating  only 
occupied  areas  and  those  areas 
"essential  to  the  conservation  of  the 
species" — be  implemented. 

Our  Response:  In  proposing  critical 
habitat  for  the  five  carbonate  plants,  we 
identified  those  finite  areas  that  we 
believed  to  be  essential  to  the 
conservation  of  these  species.  We 
recognize  that  not  all  parcels  of  land 
designated  as  critical  habitat  will 
contain  the  habitat  components 
essential  to  the  conservation  of  the  five 
carbonate  plants. 

In  developing  the  proposal  and  this 
final  designation,  we  made  an  effort  to 
minimize  the  inclusion  of  nonessential 
areas  that  do  not  contain  the  primary 
constituent  elements  for  the  five 
carbonate  plants.  However,  due  to  our 
mapping  scale,  some  areas  not  essential 
to  the  conservation  of  the  species  were 
included  within  the  boundaries  of 
proposed  and  final  critical  habitat. 
These  areas,  such  as  existing  mining 
operations,  existing  roads  or  other 
developed  lands  are  unlikely  to  provide 
habitat  for  the  five  carbonate  plants. 
Because  they  do  not  contain  one  or 
more  of  the  primary  constituent 
elements  for  the  species.  Federal  actions 
limited  to  those  areas  will  not  trigger  a 
section  7  consultation,  unless  they  affect 
the  species  or  primary  constituent 
elements  in  adjacent  critical  habitat. 

Comment  35:  One  commenter 
suggested  the  recent  Court  cases 
invalidated  our  definition  of  adverse 
modification,  and  limited  our  authority 
under  the  jeopardy  standard,  thereby 
setting  a  lower  threshold  for  adverse 
modification  than  that  for  the  jeopardy 
standard. 

Our  Response:  In  the  March  15.  2001, 
decision  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  {Sierra 
Club  v.  U.S.  Fish  and  Wildlife  Service  et 
al ,  245  F.3d  434)  regarding  a  challenge 
to  a  not  prudent  finding,  the  Court 
determined  that  our  definition  of 
destruction  or  adverse  modification  as 
currently  contained  in  50  CFR  402.02  is 
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invalid.  In  response  to  this  decision,  we 
are  reviewing  the  regulatory  definition 
of  adverse  modification  in  relation  to 
the  conservation  of  the  species. 

Issue  3:  Economic  Issues 

Comment  36:  A  number  of 
commenters  provided  information  and 
general  comments  on  regional  and 
specific  economics  of  the  area  and 
industries  within  proposed  critical 
habitat  prior  to  the  release  of  the  draft 
economic  analysis.  Further,  several 
commenters  provided  specific 
comments  on  the  draft  economic 
analysis  relating  to  various  data  and 
information  used  in  the  analysis. 

Our  Response:  We  appreciated 
receiving  information  concerning 
regional  and  specific  economics  of  the 
area  and  industries  within  proposed 
critical  habitat.  Copies  of  all  public 
comments  on  the  proposed  designation 
of  critical  habitat  for  the  five  carbonate 
plants  were  provided  to  our  Division  of 
Economics  and  their  consultants. 
Industrial  Economics,  Inc.,  and 
subconsultants.  Economic  &  Planning 
Systems,  for  use  in  the  development  of 
the  draft  economic  analysis  of  the 
proposed  designation.  Additionally,  we 
provided  our  Division  of  Economics, 
their  consultants,  and  subconsultants 
with  copies  of  all  comments  and 
information  on  the  draft  economic 
analysis  submitted  during  the  second 
public  comment  period  for  their  use  in 
developing  the  final  addendum  to  the 
draft  economic  analysis.  Specific 
information  and  comments  related  to 
the  potential  economic  effects  of  the 
designation  of  critical  habitat  for  the 
five  carbonate  plants  and  information 
contained  within  the  draft  economic 
analysis  are  addressed  in  this  final  rule, 
the  draft  economic  analysis,  or  the  final 
addendum  to  the  draft  economic 
analysis. 

Comment  37:  Several  commenters 
critiqued  a  variety  of  underlying 
assumptions  in  the  draft  economic 
analysis  without  providing  any 
alternative  sources  of  information  or 
approaches. 

Our  Response:  While  we  appreciate 
comments  concerning  our  approach  to 
evaluating  the  potential  economic  effect 
of  the  critical  habitat  designation  for  the 
five  carbonate  plants,  it  is  difficult  for 
us  to  respond  to  or  utilize  comments 
that  merely  suggest  that  our  approach  is 
flawed  or  the  underlying  assumptions  of 
our  analysis  are  wrong.  We  can  only 
acknowledge  receipt  of  these  comments 
and  include  them  in  the  supporting 
record  for  the  rulemaking.  However,  we 
attempted  to  address  all  comments  in 
this  final  rule  or  in  the  final  addendum 
to  the  draft  economic  analysis  that 


provided  specific  information. 
Additionally,  we  are  mandated  to  follow 
certain  guidelines  and  standards  for  the 
development  of  economic  analyses. 
These  are  referred  to  in  our  draft 
economic  analysis  and  the  final 
addendum  to  the  draft  economic 
analysis. 

Comment  38:  Several  commenters 
stated  that  the  required  economic 
analysis  was  not  completed  and 
available  for  public  review  and 
comment  concurrently  with  the  release 
of  the  proposed  critical  habitat 
designation. 

Our  Response:  Pursuant  to  subsection 
4(b)(2)  of  the  Act,  we  are  to  evaluate, 
among  other  relevant  factors,  the 
potential  economic  effects  of  the 
designation  of  critical  habitat  for  the 
five  carbonate  plants  during  the 
development  of  the  designation.  We 
published  our  proposed  designation  in 
the  Federal  Register  on  February  12. 
2002  (67  FR  6578).  At  that  time,  our 
Division  of  Economics,  their 
consultants.  Industrial  Economics,  Inc., 
and  subconsultants.  Economic  & 
Planning  Systems,  initiated  the  draft 
economic  analysis.  The  draft  economic 
analysis  was  made  available  for  public 
comment  and  review  beginning  on 
September  20,  2002  (67  FR  59239). 
Following  a  30-day  public  comment 
period  on  the  proposal  and  draft 
economic  analysis,  a  final  addendum  to 
the  economic  analysis  was  completed. 
Both  the  draft  economic  analysis  and 
final  addendum  were  used  in  the 
development  of  this  final  designation  of 
critical  habitat  for  the  five  carbonate 
plants.  Consequently,  we  believe  that 
we  are  in  compliance  with  the  provision 
of  subsection  4(b)(2)  of  the  Act.  Please 
refer  to  the  Economic  Analysis  section 
of  this  final  rule  for  a  more  detailed 
discussion  of  these  documents. 

Comment  39:  A  few  commenters 
expressed  concern  that  the  Service 
continues  to  use  a  "baseline"  or 
incremental  approach  to  quantif\'ing 
economic  impacts  of  the  proposed  rule. 
The  commenters  clarified  that  the 
Service  has  repeatedly  stated  its 
intention  to  follow  the  mandate  of  the 
New  Mexico  Cattle  Growers  Association 
V.  U.S.F.W.S..  248  F.3d  1277  (10th  Cir. 
2001)  on  the  southwestern  willow 
flycatcher  critical  habitat,  but  has 
seemingly  failed  to  do  so. 

Our  Response:  In  New  Mexico  Cattle 
Growers  Association  v.  U.S.F.W.S.,  the 
10th  Circuit  Court  of  Appeals  held  that 
the  baseline  approach  to  the  economic 
analysis  of  critical  habitat  designations 
that  was  used  by  the  Service  for  the 
southwestern  willow  flycatcher 
designation  was  "not  in  accord  with  the 


language  or  intent  of  the  [Endangered 
Species  Act  (ESA)]." 

In  this  analysis,  the  Service  addresses 
the  10th  Circuit's  concern  that  we  give 
meaning  to  the  ESA's  requirement  of 
considering  the  economic  impacts  of 
designation  by  acknowledging  the 
uncertainty  of  assigning  certain  post- 
designation  economic  impacts 
(particularly  section  7  consultations]  as 
having  resulted  from  either  the  listing  or 
the  designation.  The  Service  believes 
that  for  many  species  the  designation  of 
critical  habitat  has  a  relatively  small 
economic  impact,  particularly  in  areas 
where  consultations  have  been  ongoing 
with  respect  to  the  species.  This  is 
because  the  majority  of  the 
consultations  and  associated  project 
modifications,  if  any.  already  consider 
habitat  impacts  and  as  a  result,  the 
process  is  not  likely  to  change  due  to 
the  designation  of  critical  habitat. 
Nevertheless,  we  recognize  that  the 
nationwide  histor\'  of  consultations  on 
critical  habitat  is  not  broad,  and.  in  any 
particular  case,  there  may  be 
considerable  uncertainty  whether  an 
impact  is  due  to  the  critical  habitat 
designation  or  the  listing  alone.  We  also 
understand  that  the  public  wants  to 
know  more  about  the  kinds  of  costs 
consultations  impose  and  frequently 
believe  that  designation  could  require 
additional  project  modifications. 

Therefore,  this  analysis  incorporates 
two  baselines.  One  addresses  the 
impacts  of  critical  habitat  designation 
that  may  be  "attributable  co- 
extensively"  to  the  listing  of  the  species. 
Because  of  the  potential  uncertainty 
about  the  benefits  and  economic  costs 
resulting  from  critical  habitat 
designations,  we  believe  it  is  reasonable 
to  estimate  the  upper  bounds  of  the  cost 
of  project  modifications  based  on  the 
benefits  and  economic  costs  of  project 
modifications  that  would  be  required 
due  to  consultation  under  the  jeopardy 
standard.  It  is  important  to  note  that  the 
inclusion  of  impacts  attributable  co- 
extensively  to  the  listing  does  not 
convert  the  economic  analysis  into  a 
tool  to  be  considered  in  the  context  of 
a  listing  decision.  As  the  court 
reaffirmed  in  the  southwestern  willow 
flycatcher  decision,  'the  ESA  clearly 
bars  economic  considerations  from 
having  a  seat  at  the  table  when  the 
listing  determination  is  being  made." 

The  other  baseline,  the  lower 
boundary'  baseline,  will  be  a  more 
traditional  rulemaking  baseline.  It  will 
attempt  to  provide  the  Ser\  ice's  best 
analysis  of  which  of  the  effects  of  future 
consultations  actually  result  from  the 
regulator}-  action  under  review — i.e.  the 
critical  habitat  designation.  These  costs 
will,  in  most  cases  be  the  costs  of 


■B592 


FetltT.il   R»'«'ist»'r  '  \' 


n-    \' 


'4-  'T!..'M-irn'    Dfrernhnr   24     Znnj'Rulrs   and   Rf'culatinn'; 


Federal  Register 'Vol.  67,  No.  247 /Tuesday.  December  24.  2002 /Rules  and  Regulations  78593 


additional  consultations,  reinitiated 
consultations,  and  additional  project 
modifications  that  would  not  have  been 
required  under  the  jeopardy  standard 
alone  as  well  as  costs  resulting  from 
uncertainty  and  perceptional  impacts  on 
markets. 

Comment  40:  A  few  commenters 
expressed  concern  that  the  proposed 
rule  states  that  the  designation  would 
result  in  little  or  no  incremental 
economic  effect.  Another  commenter 
cited  language  from  the  proposed  rule 
that  suggests  that  there  may  be  instances 
when  a  section  7  consultation  is 
triggered  only  by  the  presence  of  critical 
habitat. 

Our  Response:  We  agree  that,  as  a 
result  of  the  designation,  there  may  be 
additional  cost  resulting  from  new 
consultations  or  the  re-initiation  of 
existing  consultations.  However,  based 
on  our  analysis,  we  believe  these  events 
to  be  minimal  in  number  and  the 
potential  costs  resulting  from  them  to  be 
minor. 

Please  refer  to  our  analysis  of  the 
potential  economic  effects  of  the 
designation  in  our  draft  economic 
analysis  and  the  final  addendum  to  the 
draft  economic  analysis  for  further 
discussion  of  these  issues. 

Comment  41:  Several  commenters 
expressed  concern  that  information 
prepared  and  submitted  by  Mr.  Edward 
P.  Jucevic  concerning  economics  of  the 
mining  industries  within  proposed 
critical  habitat  and  potential  effects 
resulting  from  the  proposed  designation 
were  not  substantially  incorporated  into 
or  acknowledged  by  the  draft  economic 
analysis. 

Our  Response:  Mr.  Jucevic. 
representing  the  three  largest  mining 
companies  with  lands  within  the 
boundaries  of  proposed  critical  habitat, 
provided  a  response  to  a  request  for 
information  made  during  the 
preparation  of  the  draft  economic 
analysis  of  the  proposed  designation. 
His  report  was  titled,  "Economic  Impact 
of  the  Proposed  Designation  of  Critical 
Habitat"  ()ucevic  2002).  He 
subsequently  provided  a  correction 
paper  to  his  report.  Mr  [ucevic's 
comment  letter,  his  report,  and 
subsequent  corrections  to  his  report 
were  provided  to  our  economic 
consultants  for  use  in  the  development 
of  the  draft  economic  analysis  of  the 
proposed  designation  of  critical  habitat 
for  the  five  carbonate  plants.  His  report 
provided  specific  information  related  to 
the  estimated  value  of  mineral  deposits 
and  perceived  potential  economic 
impacts  resulting  from  the  designation 
of  critical  habitat  if  it  were  to  be 
finalized  as  proposed. 


Because  our  draft  economic  analysis 
differed  significantly  from  the 
conclusions  asserted  by  Mr  Jucevic  in 
his  corrected  report,  we  received 
substantial  public  comments  on  our 
draft  economic  analysis,  specifically 
why  our  economic  consultants  did  not 
rely  more  heavily  on  the  data  and 
conclusions  of  Mr.  Jucevic's  report  in 
formulating  their  analysis.  Our 
economic  consultants  carefully 
reviewed  Mr.  Jucevics  analysis,  and 
identified  a  number  of  critical 
methodological  problems  that  appeared 
to  compromise  its  usefulness  as  a 
primary  information  source. 
Additionally,  many  of  the  assumptions 
provided  in  his  report  are  not  supported 
by  documentation  or  citations.  Our 
economists  have  incorporated  into  the 
final  addendum  to  the  draft  economic 
analysis  a  response  to  Mr.  Jucevic's 
report  that  describes  the  aforementioned 
difficulties  with  his  analysis. 

Comment  42:  One  commenter  implied 
that  a  significant  portion  of  the  United 
States'  economy,  the  construction 
industry,  is  heavily  dependant  on 
limestone  material  generated  in  the 
Lucerne  Valley  area,  and  that  the 
regional  economic  impact  of  the 
proposed  designation  would  be 
significant. 

Our  Response:  The  regional 
construction  industry  relies  on 
limestone  from  the  Lucerne  Valley  area 
and  elsewhere.  We  believe  that  we  have 
adequately  analyzed  the  potential 
economic  effects  of  the  critical  habitat ' 
designation  on  the  local  and  regional 
economy,  including  the  construction 
industry.  Please  refer  to  our  draft 
economic  analysis  and  the  final 
addendum  to  the  draft  economic 
analysis  for  a  more  thorough  discussion 
of  how  we  addressed  these  significant 
issues. 

Comment  43:  Several  commenters 
suggested  that  the  analytical  methods 
used  in  the  draft  economic  analysis  fails 
to  address  the  secondary  economic 
effects  that  the  proposed  rule  may  have 
on  local  interests,  including  material 
supplies  utilized  in  the  housing 
industry,  indirectly  related  to  the 
mining  industry  as  a  consideration 
under  the  analysis  of  "any  other 
relevant  impact." 

Our  Response:  A  number  of 
comments  suggested  that  the  draft 
economic  analysis  underestimates  total 
future  costs  because  it  ignores  a  number 
of  indirect  or  distributional  costs. 
Indirect  costs  refer  to  costs  incurred  by 
industries  or  third  parties  not  directly 
associated  with  the  mining  industry  due 
to  "downstream"  economic  linkages  or 
multiplier  effects.  For  example,  several 
commenters  state  that  the  local 


construction  industry  (including 
building  materials  for  the  housing 
industry)  or  the  Lucerne  Valley/High 
Desert  economy  as  a  whole  would  be 
impacted  due  to  reduced  output  or 
increased  prices  for  mining  sector 
products.  Distributional  costs,  in  turn, 
refer  to  specific  categories  of  direct  costs 
that  were  not  individually  addressed  in 
the  draft  economic  analysis,  including 
reduced  proceeds  to  Kaiser  Steel 
retirees,  reduced  stock  market  values,  or 
reduction  in  royalties  to  thp  Ruftorfit^lH 
family. 

Indirect  and  distributional  costs  are 
different  categories  of  costs  or  economic 
impact  and  are  treated  as  such  in  the 
draft  economic  analysis.  The 
distributional  costs  cited  by  several 
commenters  are  a  subset  of  the  total 
economic  impact  estimate  provided  in 
the  draft  economic  analysis.  In  general, 
the  costs  estimates  provided  in  the  draft 
economic  analysis  were  designed  to  be 
comprehensive  and  include  all  the 
direct  costs  borne  by  affected  parties,  as 
well  as  any  applicable  indirect  costs 
that  may  be  associated  with  other 
Federal.  State,  or  local  requirements  in 
addition  to  economic  impacts  that  may 
trickle  down  from  direct  effects.  Indirect 
economic  impacts,  or  multiplier  affects, 
are  discussed  qualitatively  in  the 
economic  analysis  but  not  quantified. 
This  is  because  the  mining  industr\', 
while  important  to  the  local  economy 
for  diversification  purposes,  represents 
a  very  small  portion  of  San  Bernardino's 
overaJl  employment  (less  than  0.1 
percent). 

The  economic  analysis  prepared  for 
our  designations  are  designed  to  assess 
the  overall  impact  to  the  region  and  to 
particular  economic  sectors.  These 
analyses  further  assess  the  impacts  to 
small  businesses  to  determine  if  they 
could  be  disproportionately  affected  by 
the  designation.  In  general,  however, 
with  the  exception  of  the  Small 
Business  Impact  section,  the  economic 
analysis  is  not  designed  to  trace  how  the 
direct  costs  incurred  by  the  various 
economic  sectors  would  indirectly  affect 
equity  stakeholders.  To  perform  such  an 
analysis  is  generally  far  beyond  the 
scope  of  regulatory  analyses  as  it  would 
require  an  inherent  understanding  of  the 
legal  construction  of  corporations, 
proprietary'  financial  data,  and  a  better 
understanding  of  company  affiliations. 
This  enhanced  understanding  is 
tvpicallv  not  necessary  for  us  to  make  a 
final  determination  as  opposed  to  our 
need  to  better  understand  potential 
economic  impacts  to  particular 
industries,  which  we  inherently 
understand  would  be  borne  in  some  part 
by  equity  stakeholders. 


Please  refer  to  the  final  addendum  to 
the  draft  economic  analysis  of  this 
rulemaking  for  a  more  comprehensive 
discussion  of  this  issue. 

Comment  44:  Several  commenters 
believed  that  our  economic  analysis 
failed  to  adequately  consider  all  of  the 
putential  indirect  effects  associated  with 
this  rulemaking.  One  commenter 
believed  that  the  economic  analysis 
should  include  regional  transportation 
issues,  air  quality  compliance  strategies, 
and  other  growth  management  issues, 
while  other  commenters  expressed 
concerns  about  the  economic  loss  to 
stockholders  and  small  businesses  such 
as  rail  transport,  processing  and 
packaging  facilities,  materials 
production  and  construction,  and 
lodging,  which  would  all  be  presumably 
associated  with  a  decline  in  the 
carbonate  rock  mining  industry. 

Response:  In  some  instances,  impacts 
associated  with  the  designation  of 
critical  habitat  and  co-extensive 
protections  that  occur  because  of  listing 
may  have  indirect  effects  on  the 
economic  community.  This  may  occur 
either  because  entities  that  are  directly 
impacted  happen  to  be  a  significant  link 
in  the  economic  chain  and  thus  impose 
upstream  cmd  downstream  effects  on 
other  industries  or  it  may  be  because  the 
designation  may  link  to  requirements  in 
State  and  local  regulations  that  will 
cause  an  additional  impact. 

The  economic  analysis  prepared  for 
this  rulemaking  considered  both 
scenarios.  First,  the  economic  analysis 
concluded  that  the  carbonate  rock 
mining  industry  in  the  San  Bernardino 
mountains  would  not  be  significantly 
affected  by  the  designation  of  critical 
habitat  and  thus  would  not  indirectly 
affect  upstream  and  downstream 
industries  in  the  area  dependent  on  the 
economic  activity  of  the  mining 
industry.  This  conclusion  was  based  on 
the  consideration  of  the  practices  of  the 
local  mining  industry  and  associated 
impacts  to  the  carbonate  plants,  the 
potential  for  future  consultations  under 
section  7  of  the  Act  and  associated 
project  modifications,  and  the  likely 
future  demand  for  carbonate-related 
materials  from  the  area.  Importantly,  the 
economic  analysis  did  not  find  that  the 
designation  would  result  in  curtailment 
of  the  mining  industry  in  the  area,  a 
premise  that  formed  the  basis  of  concern 
for  some  stcikeholders.  The  economic 
analysis  also  considered  the  potential 
indirect  effects  associated  with  State 
regulation  and  local  practices  but 
concluded  that  there  would  be  no 
significant  change  from  current 
practices. 

Comment  45:  One  commenter 
indicated  that  the  draft  economic 


analysis  asserts  that  the  listing  of  the 
five  plant  species  under  the  Act  would 
result  in  economic  costs,  but  that  only 
those  costs  incurred  in  the  area 
designated  as  critical  habitat  are 
addressed.  Another  commenter 
suggested  that  the  draft  economic 
analysis  arbitrarily  ignores  most,  if  not 
all.  of  the  impacts  associated  with  the 
listing  of  the  species. 

Our  Response:  Pursuant  to  section 
4(b)  of  the  Act,  we  are  required  to  make 
listing  decisions  solely  on  the  basis  of 
the  best  available  scientific  and 
commercial  data  available  after 
conducting  a  review  of  the  status  of  the 
species.  Congress  also  made  it  clear  in 
the  Conference  Report  accompanying 
the  1982  amendments  to  the  Act  that, 
"economic  considerations  have  no 
relevance  to  determinations  regarding 
the  status  of  species  *   *   *".  Economic 
effects  are  only  considered  during  the 
listing  process  to  evaluate  the  potential 
economic  effect  of  designating  critical 
habitat. 

As  part  of  the  rulemsiking  process  for 
designating  critical  habitat  for  the  five 
carbonate  plants,  we  are  required, 
pursuant  to  section  4(b)(2)  of  the  Act 
and  50  CFR  424.19.  to  consider  the 
economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
mav  exclude  an  area  from  critical 
habitat  if  we  determine  that  the  benefits 
of  exclusion  outweigh  the  benefits  of 
designating  the  area  as  critical  habitat, 
unless  that  exclusion  will  lead  to 
extinction  of  the  species.  Because  we  do 
not  evaluate  the  economics  of  listing  a 
species  under  the  Act  at  the  time  of 
listing,  the  analysis  of  economics  and 
other  relevant  factors  conducted  for  a 
critical  habitat  designation  that  is 
performed  following  a  listing  is  limited 
to  the  scope  of  the  area  being  proposed 
for  designation  as  critical  habitat. 
However,  within  the  area  being 
designated  as  critical  habitat,  we  did 
evaluate  potential  future  costs  resulting 
from  the  listing  of  the  five  carbonate 
plants  under  the  Act.  These  costs  are 
referred  to  as  co-extensive  costs  in  our 
draft  economic  analysis  and  final 
addendum  to  the  draft  economic 
analysis. 

Comment  46:  A  few  commenters 
suggested  that  assumptions  in  the  draft 
economic  analysis  regarding  the 
likelihood  of  future  mining  on  lands 
designated  as  critical  habitat  are  invalid, 
due  to  the  language  in  the  Act  and 
associated  regulations  prohibiting 
adverse  modification  of  critical  habitat, 
therebv  making  all  conclusions  based  on 
these  assumptions  questionable. 


Our  Response:  Please  refer  to  our 
response  to  Comment  12  for  a 
discussion  of  this  issue. 

Comment  47:  One  commenter 
suggested  that  the  Ser\'ice  should  be 
able  to  anticipate  specific  project 
modifications  that  may  be 
recommended  in  the  future,  and  should 
include  and  assess  this  information  in 
determining  the  potential  economic 
impacts  of  the  proposed  designation. 

Our  Response:  Ever>'  consultation 
under  section  7  of  the  Act  is  unique  in 
scope  and  potential  effects  to  listed 
species  and  their  designated  critical 
habitat.  Due  in  part  to  the  requirement 
to  conduct  an  effects  analysis  as  part  of 
a  biological  opinion,  it  would  be 
predecisional  to  assume  for  any 
hypothetical  future  project  what 
conservation  measures  we  would 
recommend.  However,  in  the  draft 
economic  analysis  we  utilized 
information  from  previous  completed 
consultations  to  determine  potential 
project  modifications  for  likely  future 
consultations.  Please  refer  to  our  draft 
economic  analysis  and  final  addendum 
to  the  draft  economic  analysis  for  a 
more  thorough  discussion  of  this  issue. 

Comment  48:  One  commenter 
expressed  concern  that  the  draft 
economic  analysis  ignored  the  costs 
triggered  by  the  "likely  finding  of 
significance"  under  CEQA  and  SMARA 
by  removing  these  costs  from  the 
analysis  and  including  them  as  part  of 
the  baseline. 

Our  Response:  According  to  section 
15065  (California  Code  of  Regulations 
Title  14,  Chapter  3)  of  CEQA  guidelines, 
environmental  impact  reports  are 
required  by  local  lead  agencies  when, 
among  other  things,  a  project  has  the 
potential  to  "reduce  the  number  or 
restrict  the  range  of  an  endangered,  rare 
or  threatened  species."  Though 
federally  listed  species  are  presumed  to 
meet  the  CEQA  definition  of 
"endangered,  rare  or  threatened 
species"  under  section  15380  (California 
Code  of  Regulations  Title  14.  Chapter  3). 
few  additional  constraints  should  result 
from  the  designation  of  critical  habitat 
beyond  that  now  in  place  for  all 
federally  listed  species,  including  the 
five  carbonate  plants.  The  presence  of 
designated  critical  habitat  does  not 
necessarily  require  mitigation  according 
to  these  California  regulations.  Only  if 
loss  or  degradation  of  the  proposed 
project  site's  habitat  resources  (viewed 
comprehensively)  are  determined  to  be 
significant  will  significant  impacts  to 
habitat  be  analyzed  and  mitigation, 
where  feasible,  be  planned  as  part  of  the 

project. 

Beyond  the  fact  that  surface  mining 
activities  regulated  by  SMARA  are 
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generally  subject  to  the  CEQA  process, 
there  is  no  specific  requirement  under 
SMARA  regarding  findings  of 
significance.  The  SMARA  and  the 
performance  standards  for  wildlife 
habitat  identified  in  its  implementing 
regulations  (California  Code  of 
Regulations  Title  14,  section  3703)  do 
require  that  reclamation  plans  provide 
for  the  conservation  of  federally  listed 
species  in  accordance  with  the 
requirements  of  the  federal  Endangered 
Species  Act.  Such  potential  future 
section  7  costs  that  may  be  associated 
with  a  future  mining  activity  regulated 
under  SMARA  were  considered  in  the 
economic  analysis. 

Comment  49:  One  commenter 
suggested  that  the  "gross  output" 
method  of  determining  economic 
impacts  meets  the  criteria  of  the  recent 
Tenth  Circuit  Court  decision,  and  that 
the  value  added  method  used  in  the 
draft  economic  analysis  does  not. 

Our  Response:  The  value  of  affected 
reserves  is  reported  by  Jucevic  in  terms 
of  gross  revenue  (i.e.,  "gross  output"), 
obtained  by  multiplying  future  tons 
produced  by  market  price.  This  measure 
does  not  take  into  account  the  costs  that 
would  be  incurred  by  the  mining 
companies  to  extract,  process  and 
market  the  limestone  reserves.  "Value 
added"  equals  the  production  value  of 
total  mining  output  minus  the  costs  of 
the  goods  and  services  used  to  create 
this  output,  and  is  thus  a  more  accurate 
measure  of  economic  impact  than  the 
gross  revenue  method  We  believe  the 
use  of  the  "value  added"  method  is 
consistent  with  the  Tenth  Circuit's 
ruling  in  the  New  Mexico  Cattle  Growers 
case. 

Comment  50:  One  commenter 
suggested  that  the  proposed  critical 
habitat  designation  will  have  a 
destructive  effect  on  recreation  income 
upon  which  the  valley  of  Big  Bear 
depends.  The  commenter  specifically 
cited  recreation  opportunities  in  the 
Baldwin  Lake  area  as  being  at  risk. 

Our  Response:  We  are  designating 
critical  habitat  for  Erigeron  parishii  on 
SBNF  lands  approximately  1.2  km  {0.75 
m)  from  the  northeastern  edge  of  the 
lake  bed  near  Canyon  Spring.  This  area, 
however,  is  outside  the  drainage  basin 
for  Baldwin  Lake,  therefore  we  do  not 
anticipate  that  the  critical  habitat 
designation  will  have  any  economic 
effect  on  recreation  activities  at  Baldwin 
Lake.  Further,  designation  of  critical 
habitat  should  not  have  an  impact  on 
recreational  activities  on  non-Federal 
lands  in  the  general  area,  because  the 
regulatory  effects  of  critical  habitat  are 
only  triggered  where  there  is  a  Federal 
nexus. 


Comment  51:  One  commenter 
expressed  concern  that  the  draft 
economic  analysis  did  not  consider  the 
cost  of  the  designation  in  light  of  the 
CHMS.  The  commenter  clarified  that  as 
part  of  the  implementation  of  the 
CHMS,  the  Service  will  issue  a 
biological  opinion  for  certain  future 
mining  projects,  but  that  the  designation 
will  lead  to  a  reinitiation  of  consultation 
that  will  greatly  increase  costs 
associated  with  the  consultation  and 
project  modifications. 

Our  Response:  The  commenter 
appears  to  be  referring  to  regulations  at 
50  CFR  402.16  that  requires  Federal 
agencies  to  reinitiate  consultation  on 
previously  reviewed  actions  in 
instances  where  critical  habitat  is 
subsequently  designated,  and  the 
Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultations  or  conference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  proposed  or  designated 
critical  habitat.  However,  since  we  are 
only  informally  consulting  on  the 
CHMS,  there  will  not  be  a  reinitiation 
consultation,  but  a  formal  consultation 
will  likely  be  initiated  when  the  plan  is 
finalized.  We  anticipate  that  the 
consultation  associated  with  the  plan 
will  be  compatible  with  this  critical 
habitat  designation. 

Comment  52:  One  commenter 
indicated  that,  effective  October  1,  2002, 
the  economic  analysis  is  subject  to  the 
requirements  of  the  Federal  Data 
Quality  Act  (DQA)  44  U.S.C.  3506.  and 
the  specific  guidelines  that  the  Service 
adopted  pursuant  to  the  DQA.  The 
commenter  suggested  that  the  economic 
analysis  does  not  meet  the  criteria  that 
the  guidelines  require,  maximizing  the 
quality,  objectivity,  utility  and  integrity 
of  information  disseminated  by  Federal 
agencies. 

Our  Response:  TYie  U.S.  Department 
of  the  Interior,  of  which  the  Fish  and 
Wildlife  Service  is  part,  issued 
guidelines  regarding  data  quality,  in 
response  to  the  passage  of  Public  Law 
106-554  referenced  by  the  commenter. 
These  guidelines.  Information  Quality 
Guidelines  Pursuant  to  Section  515  of 
the  Treasury  and  General  Government 
Appropriations  Act  For  Fiscal  Year 
2001,  became  effective  Octobet  1.  2002. 
The  Service  rulemaking  procedure, 
inclusive  of  this  designation  of  critical 
habitat  for  the  five  qarbonate  plants, 
includes  a  comprehensive  public 
comment  process  and  imposes  a  legal 
obligation  on  us  to  respond  to 


comments  on  all  aspects  of  the  action. 
These  procedural  safeguards  can  ensure 
a  thorough  response  to  comments  on 
quality  of  information.  The  thorough 
consideration  required  by  this  process 
generally  meets  the  needs  of  the  request 
for  correction  of  information  process.  In 
the  case  of  rulemakings  and  other  public 
comment  procedures,  where  we 
disseminate  a  study  analysis,  or  other 
information  prior  to  the  final 
rulemaking,  requests  for  correction  will 
be  considered  prior  to  the  final  action. 

We  believe  tne  public  comment  and 
review  process  for  this  rulemaking 
adequately  addresses  the  commenter's 
concerns  regarding  the  quality, 
objectivity,  utility,  and  integrity  of  the 
economic  analysis.  Further,  the 
commenter  did  not  specifically  identify 
how  the  draft  economic  analysis  did  not 
meet  the  criteria  that  the  guidelines 
require.  Regardless,  we  believe  that  the 
draft  economic  analysis  was  objectively 
prepared  by  a  professional  third  party 
economic  consultant,  using  the  best  and 
most  reliable  available  scientific  and 
commercial  data  available  regarding 
potential  costs  of  the  designation,  and 
meets  the  criteria  of  the  data  quality 
guidelines. 

Comment  53:  Many  commenters 
suggested  that  the  Service's  conclusion 
that  economic  harm  to  the  mining 
industry  would  be  mitigated  by  the 
dispersion  of  mining  to  other  geographic 
areas  ignores  the  real  possibility  of  harm 
to  local  communities. 

Our  Response:  As  discussed  in  the 
final  addendum  to  the  draft  economic 
analysis,  the  indirect  impacts  from  the 
critical  habitat  designation  are  likely  to 
be  minimal  due  to  a  variety  of  factors, 
including  the  fact  that  (1)  the  mining 
sector  constitutes  a  very  small 
component  of  San  Bernardino's 
economy  (less  than  1  percent  of  total 
employment,  as  noted  in  the  draft 
economic  analysis).  (2)  the  local  mining 
sector's  products  const^ute  a  relatively 
small  component  of  total  production 
costs  for  industries  that  consume  these 
products.  (3)  the  reduction  in  mining 
output  due  to  the  listing  and  proposed 
designation  represents  a  very  small 
component  of  total  mining  output  in  the 
County,  and  (4)  the  competitive  nature 
of  the  mining  sector  suggests  that  any 
reduction  in  supply  within  the 
proposed  critical  habitat  boundaries 
will  be  off-set  by  increases  in 
production  elsewhere,  resulting  in  a 
minimal  change  in  consumer  prices. 

Although  the  indirect  economic 
impact  may  be  disproportionately 
concentrated  in  the  Lucerne  Valley  area, 
this  impact  is  difficult  if  not  impossible 
to  quantify.  For  one.  economic 
multipliers  are  not  available  below  the 
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county  level  due  to  their  lack  of 
reliabilitv  in  a  sub-regional  context. 
Indeed.  ver\-  little  oconomiL  ddta  of  any 
kind  is  available  on  Lucerne  Valley 
given  that  it  is  an  unincorporated  area 
within  San  Bernardino  County.  It  is  also 
important  to  mate  that  the  draft 
economit  analysis  does  nut  suggest  that 
the  mining  industry  in  Lucerne  Valley 
will  decline  from  its  current  level  due 
to  the  listing  or  proposed  designation, 
but  rather  that  future  increases  in 
production  may  be  lower  than  if  they 
were  nt)t  regulated  under  section  7  of 
the  .^ct  The  indirect  economic  impact 
of  regulating  future  mining  expansion  is 
likely  to  be  much  smaller  than  a 
curtailment  or  reduction  in  current 
output  levels 

Comment  .54  One  commenter 
suggested  that  the  current  pre-draft 
situation  of  the  CHMS  should  not  be 
addressed  or  speculated  about  in  the 
economu  analysis 

Our  Rfspnnse:  The  CHMS  is  an 
ongoing  cooperative  effort  among  the 
Service,  SBNF.  the  BLM.  San 
Bernardino  County,  the  CNPS.  mining 
companies,  and  other  stakeholders.  It  is 
geared  toward  establishing  a  strategy  to 
balance  future  mining  activity  with 
carbonate  plant  habitat  protection  and 
has  been  ongoing  for  approximately  five 
years.  While  the  CHMS  is  likely  to 
address  an  agreement  between  the 
parties  on  management  protocols  for 
future  activities  within  carbonate  plant 
habitat  areas,  the  fact  that  it  has  not  yet 
been  adopted  precluded  its 
consideration  as  a  baseline  element. 
Had  the  agret^ment  been  adopted,  it  is 
likelv  that  the  estimated  impacts  of  the 
economic  analysis  would  be 
significantly  less.  However,  certain 
aspects  of  the  economic  analysis  rely 
upon  information  generated  as  part  of 
the  CHMS  process  as  it  represents  the 
best  available  information  regarding  the 
mining  industr\'  in  the  area 

I. omnifont  .'^5  We  received  one 
comment  suggesting  that  the  total  i  osts 
of  the  economic  analysis  should  not  be 
discounted.  The  commenter  stated  that 
discounting  is  onlv  appropriate  for 
evaluating  comparisons  t)etween 
alternatives  that  have  variable  benefit 
and  cost  streams  over  time.  Because  the 
economic  analysis  does  not  attempt  to 
fuUv  quantify  the  pconomir  benefits  of 
the  rulemaking,  the  commenter  asserts 
that  the  total  estimated  cost  of  the 
regulation  is  best  expressed  without 
discounting. 

Our  Response:  We  disagree  with  the 
commenter's  as.sertion  concerning 
discounting  the  potential  economic 
effect  of  the  designation.  The  primar\ 
purpose  of  discounting  is  to  provide  a 
present  value  summation  of  future 


benefits  or  costs  that  accrue  in  different 
years.  Discounting  enables  the 
comparison  of  benefits  or  costs 
occurring  in  different  years  within  the 
context  of  a  common  unit  of 
measurement  (OMB  Circular  A-94, 
section  5(a),  http:// 
w-u-H  whitehouse.gov/omb/circulars/ 
a094/a094html).  .Accordingly,  this 
practice  is  recommended  bv  the  US, 
Office  of  Management  and  Budget 
(OMB)  m  their  guidelines  for  cost- 
benefit  studies  [http:// 
i\M-v^-  whitehouse  gov/omb/inforeg/ 
naguide.htm].  OMB  guidance  suggests 
using  a  discount  rate  of  seven  percent  to 
estimate  the  current  value  of  future 
resource  use  in  the  context  of 
performing  regulatory  analyses. 

We  note  that  contrar\'  to  the 
commenter  s  assertions,  our  economic 
analyses  must  make  comparisons 
between  future  costs  that  are  projected 
to  occur  in  different  years  The  necessity 
for  discounting  does  not  dimmish 
simply  because  there  is  no  explicit 
comparison  with  future  benefits  because 
it  IS  important  to  understand  time 
preferences  for  cost  estimates  when 
making  our  final  determination. 
Accordingly,  with  a  positive  (non-zero) 
discount  rate,  future  costs  are  currently 
worth  less  than  thev  are  at  the  time  they 
are  incurred  The  application  of  a  zero 
discount  rate,  which  would  reflect  no 
time  preferences,  would  imply  that  a 
person  (or  society)  would  be  indifferent 
to  having  a  $100  dollar  cost  now  and 
having  a  SlOO  dollar  cost  50  years  from 
now. 

In  the  jarocess  of  making  our  final 
determination,  we  turn  to  our  economic 
analysis  for  information  regarding  the 
estimated  costs  of  the  designation  and 
the  stakeholders  that  could  be 
significantly  impacted.  Because  our 
decision  has  the  potential  to  impact 
certain  stakeholders  in  future  years,  we 
need  to  put  those  impacts  into  a  present 
day  perspective  to  better  compare  with 
the  final  determination  that  we  are 
making  today.  If  our  economic  analysis 
frilled  to  discount  future  costs,  then  it 
would  give  an  inaccurate  picture  of  the 
actual  resource  costs  (or  benefits)  to 
society  from  any  particular  policy  or 
alternative 

Accordingly,  the  economic  analysis 
prepared  for  this  rulemaking  estimates 
the  present  value  of  resource  costs  to  be 
between  approximately  S221  million 
and  S357  million  with  an  annualized 
value  of  between  approximately  $16 
million  and  S25  million.  Approximately 
99  9  percent  of  this  cost  represents  the 
current  valuation  of  future  foregone 
limestone  rock  mining  in  the  San 
Bernardino  mountain  area  due  to 
Section  7.  The  costs  due  solely  to  the 


designation  of  critical  habitat  are 
estimated  at  between  $38,000  and 
$115,900  (annualized  value  of  between 
$2,700  and  $8,255),  In  making  our  final 
determination,  we  considered  this 
resource  cost  against  the  expected 
conservation  benefits  to  the  species.  See 
our  response  to  comment  23  for  a 
complete  explanation  of  our  analysis, 

Comment  56:  One  commenter  stated 
that  the  draft  economic  analysis  did  not 
adequately  address  the  impact  of  the 
listing  and  the  designation  on 
residential  development,  especially  the 
ability  to  provide  affordable  housing. 

Our  Response:  As  discussed  in  the 
final  addendum  to  the  economic 
analysis,  the  listing  or  designation  is  not 
expected  to  have  a  significant  effect  on 
the  construction  cost  of  new  homes  and 
thus  on  the  ability  of  the  development 
community  to  supply  affordable 
housing.  Please  refer  to  the  final 
addendum  for  a  more  thorough 
discussion  of  this  issue 

Summary  of  Changes  From  the 
Proposed  Rule 

Based  on  public  comments,  we 
reviewed  our  methodology  for 
determining  the  extent  of  the 
designation  of  critical  habitat  for  the 
five  carbonate  plants.  We  believe  that 
we  have  defined  those  areas  that  are 
essential  for  the  conservation  of  these 
five  plant  species  based  on  the  best 
available  scientific  and  commercial 
information  available.  Consequently,  we 
did  not  refine  the  boundaries  of  our 
original  proposed  critical  habitat  for  this 
final  designation.  We  did,  however, 
clarif\'  our  description  of  the 
methodology  and  rationale  used  in 
defining  our  boundaries  of  critical 
habitat.  Please  refer  to  the  Methods  and 
the  Criteria  Used  to  ldentif>'  Critical 
Habitat  sections  of  the  rulemaking  for 
these  refinements. 

Economic  .\nalysi8 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species  We  have  conducted  an  analysis 
of  the  economic  impacts  of  designating 
these  areas  as  critical  habitat  prior  to 
making  a  final  determination  (Economic 
&  Planning  Systems.  Incorporated 
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2002a,  2002b).  On  September  20.  2002, 
we  announced  the  availability  of  the 
draft  economic  analysis  with  a  notice  in 
the  Federal  Kpjjister.  and  opened  a  30- 
day  public  cuiiumiit  period  on  the  draft 
economic  analysis  and  proposed  rule 
{67  FR  59239).  Following  an  evaluation 
of  the  draft  economic  analysis  of  this 
designation  and  the  public  comments, 
we  completed  a  Tinal  addendum.  Our 
final  addendum  to  the  draft  economic 
analysis  indicates  that  the  anticipated 
economic  impact  resulting  from  this 
designation  is  approximately  $38,000  to 
$116,000.  Please  refer  to  the  draft 
economic  analysis  and  final  addendum 
for  more  details  concerning  our 
P,  finnmir  Hnalvsi>;  of  this  designation. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
(E.O.)  12866,  this  document  is  a 
significant  rule  and  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  (OMB),  as  OMB  determined  that 
this  rule  may  raise  novel  legal  or  policy 
issues.  As  required  by  E.O.  12866,  we 
have  provided  a  copy  of  the  rule,  which 
describes  the  need  for  this  action  and 
how  the  designation  meets  that  need, 
and  the  economic  analysis,  which 
assesses  the  costs  and  benefits  of  this 
critical  habitat  designation,  to  OMB  for 
review 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq..  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996). 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  (i.e..  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  (RFA)  to 
require  Federal  agencies  to  provide  a 
statement  of  the  factual  basis  for 
certifying  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  also  amended  the  RFA  to 
require  a  certification  statement.  We  are 
hereby  certifying  that  this  rule 
designating  critical  habitat  for  the  five 
carbonate  plants  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 
The  following  discussion  explains  our 
rationale  for  this  certification. 

Small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  small  governmental 
jurisdictions,  including  school  boards 
and  city  and  town  governments  that 
serve  fewer  than  50,000  residents,  as 
well  as  small  businesses  (13  CFR 
121.201).  Small  businesses  include 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
100  employees,  retail  .^nd  spRjce 
businesses  with  les'-  th m  S  >  iuillion  in 
annual  sales,  general  ami  *i.  a.  v 
construction  businesse>  vsiih  ii-ss  than 
$27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  rule  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  "'significant  economic 
impact"  is  meant  to  apply  to  a  typical 
small  business  firm's  business 
operations. 

To  determine  if  the  rule  would  affect 
a  substaotial  number  of  small  entities, 
we  consider  the  number  of  small 
entities  affected  within  particular  types 
of  economic  activities  (eg  ,  housing 
development,  grazing,  mineral  mining, 
timber  harvesting,  etc.).  We  apply  the 
"substantial  number"  test  individually 
to  each  industry  to  determine  if 
certification  is  appropriate  While 
SBREFA  does  not  explicitly  define 
either  "substantial  number"  or 
"significant  effect."  the  Small  Business 
Administration  as  well  as  other  Federal 
agencies,  has  interpreted  these  terms  to 
represent  an  impact  on  20  percent  or 
greater  of  the  number  of  small  entities 
in  any  industry  and  an  effect  equal  to 
three  percent  or  more  of  a  business' 
annual  sales.  Thus  a  "substantial 
number"  of  small  entities  is  more  than 
20  percent  of  those  small  entities 
affected  by  the  regulation,  out  of  the 
total  universe  of  small  entities  in  the 
industry  or,  if  appropriate,  industry 
segment.  In  some  circumstances, 
especially  with  proposed  critical  habitat 
designations  of  very  limited  extent,  we 
may  aggregate  across  all  industries  and 
consider  whether  the  total  number  of 
small  entities  affected  is  substantial.  In 
estimating  the  numbers  of  small  entities 
potentially  affected,  we  also  consider 
whether  their  activities  have  any 
Federal  involvement,  some  kinds  of 
activities  are  unlikely  to  have  any 


Federal  involvement  and  so  will  not  be 
affected  by  critical  habitat  designation. 

In  estimating  the  numbers  of  small 
entities  potentially  affected,  we  also 
considered  whether  their  activities  have 
any  Federal  involvement.  Designation  of 
critical  habitat  only  has  the  potential  to 
affect  activities  conducted,  funded,  or 
permitted  by  Federal  agencies.  In  areas 
where  the  species  is  present.  Federal 
agencies  are  already  required  to  consult 
with  us  under  section  7  of  the  Act  on 
activities  that  they  fund,  permit,  or 
implement  that  may  affect  the  five 
carbonate  plants  Federal  agencies  must 
also  consult  with  us  if  their  activities 
may  affect  designated  <  niK  il  liihitat 
Some  kinds  of  activitifs  in-  luilil^ely  to 
have  any  Federal  involvement  and  so 
will  not  ho  Tiffr-,  t.-,|  h\  rriti(  al  habitat 
l"sit;;i,in  ■!!    ,\    '  i\  i!  i''x  i,\  i(h  Federal 
iii\  iilviiiriit  th.it  inav  reijuire 
fi'iiMilt.jtinn  reu.irding  the  five 
cart'iiiirite  [il.ints  ami  their  critical 
liifiiii!  ills  Iiiile  lot'iil.tti  III  (if  activities 
,iit'-i  tint;  v\ ,itiT^  ^  !  t !i.'  i  lilted  States  by 
the  U.S.  Arnn  i    n  ;>-    >t  I  iiuiiieers  under 
section  4(»4    if  the  tJedii  Water  Act; 
manae'iiseiit  activities  carried  out  by  the 
•SUM      1  \itional  Forest  lands;  and, 
rud]  .  Jii.stiuction,  maintenance,  and 
right  of  way  designations  that  are 
auth(iri/ei|   furiiied,  or  carried  out  by  a 
Feder.ii  .tk;t  ik  \    As  required  under 
section  4(b)(2)  of  the  Act,  we  conducted 
an  analysis  of  the  potential  economir 
impacts  of  this  critical  habitat 
designation   in  ilie  in.iivsis.  we  fdumi 
that  the  hiture  sectKni  7  consultations 
resulting  from  the  listing  of  the  five 
carbonate  plants  and  the  proposed 
designation  of  critical  habitat  could 
potentially  impose  total  economic  costs 
for  consultations  and  modifications  to 
projects  to  range  between  approximately 
$174  and  $281  million  over  the  next  60- 
year  period.  Public  comment  on  the 
draft  economic  analysis  led  to  a  revision 
of  third  party  cost  estimates  that  would 
result  from  section  7  consultations.  The 
changes  in  cost  estimates  are  discussed 
and  reflected  in  the  Addendum  to  the 
Draft  Economic  Impact  Analysis  of 
Critical  Habitat  Designation  for  the  San 
Bernardino  Carbonate  Plants  (Economic 
&  Planning  Systems,  Incorporated 
2002b),  where  we  found  that  the  future 
section  7  consultations  resulting  from 
the  listing  of  the  five  carbonate  plants 
and  the  proposed  designation  of  critical 
habitat  could  potentially  impose  total 
economic  costs  for  consultations  and 
modifications  to  projects  to  range 
between  approximately  $221  and  $357 
million  over  the  next  60-year  period 

Based  on  the  past  consultation  history 
of  the  five  carbonate  plants,  the 
economic  analysis  anticipated  that 
future  section  7  consultations  could 
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potentially  affect  small  businesses 
associated  with  residential 
development.  To  be  conservative  [i.e., 
more  likelv  to  overstate  impacts  than 
understate  them),  the  economic  analysis 
assumed  that  a  unique  company  will 
undergo  each  of  the  consultations 
forecasted  in  a  given  year,  and  so  the 
number  of  businesses  affected  is  equal 
to  the  total  annual  number  of 
consultations  projected  in  the  econumn 
analvsis.  There  are  approximately  291 
mining  claims  overlapping  the  critical 
habitat  designation,  which  are  held  by 
46  claimants,  43  of  which  are 
conservatively  assumed  to  be  small 
businesses.  This  estimate  is  considered 
to  be  especially  conservative  because  it 
assumes  that  none  of  the  claims  owned 
by  the  claimants  will  be  mined  due  to 
regulatory  constraints  imjxised  by 
section  7  of  the  Act.  and  that  none  has 
already  been  mined.  In  reality,  it  is 
likelv  that  some  would  never  have  been 
mined  due  to  economic  and  geologic 
factors  independent  of  section  7,  and 
that  some  of  the  claims  have  already 
been  mined  or  at  least  partially  mined. 
Conversely,  it  is  also  likely  that  some  of 
the  claims  will  still  be  mined  in  the 
future  following  the  designation  of 
critical  habitat. 

According  to  BLM  personnel,  there 
are  954  claimants  in  San  Bernardino 
County,  although  no  information  was 
available  regarding  the  name  or  size  of 
the  individual  entities.  Assuming  the 
same  proportion  of  large  entities  to  total 
claimants  within  the  proposed  critical 
habitat  area  (6.5  percent),  this  analysis 
assumes  that  892  of  the  claimants  in  the 
County  are  small  entities.  This 
represents  a  very  conservative 
assumption  because  it  is  unlikely  that 
many  claimants  in  the  County  other 
than  Omya,  Mitsubishi,  and  SMI  have 
greater  than  500  employees,  and  should 
be  excluded  as  large  entities.  Dividing 
the  number  of  "small  "  claimants 
potentially  affected  by  the  designation 
(43)  by  the  number  of'small"  claimants 
in  the  County  (892)  shows  that 
approximately  4.8  percent  of  small 
claimants  are  potentially  affected  by  the 
designation,  which  falls  below  the  20 
percent  "substantial""  number  threshold. 
Finally,  one  individual  holding  (a 
grazing  allotment)  on  BLM  land  that  has 
been  proposed  for  critical  habitat 
designation  could  be  affected. 
According  to  Dun  and  Bradstreet  (Dun"s 
Market  Identifiers  database  2002),  there 
are  59  establishments  engaged  in  beef 
cattle  ranching  or  farming  (NAICS  Code 
112111)  in  San  Bernardino  County. 
Therefore,  the  potentially  affected 
individuals  do  not  represent  a 
"substantial""  number  of  affected  small 


entities  affected  by  the  designation  of 

critical  habitat  for  the  five  carbonate 
plants  The  draft  economic  analysis  and 
final  addendum  contain  the  factual 
bases  for  this  certification  and  contain  a 
complete  analysis  of  the  potential 
economic  effects  of  this  designation. 
Copies  of  these  documents  are  in  the 
supporting  record  for  the  rulemaking 
and  are  available  at  the  Service's 
Carlsbad  Fish  and  Wildlife  Office  (see 
ADDRESSES  section). 

In  summarv'.  we  have  considered 
whether  this  rule  could  result  in 
significant  economic  effects  on  a 
substantial  number  of  small  entities.  We 
have  determined,  for  the  above  reasons, 
that  it  will  not  affect  a  substantial 
number  of  small  entities.  Therefore,  we 
are  certifying  that  the  designation  of 
critical  habitat  for  the  five  carbonate 
plants  will  not  have  a  significant 
economic  imparl  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulator*'  flexibility  analysis  is  not 
required. 

Small  Business  Regulator,'  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

OMB's  Office  of  Information  and 
Regulatory  Affairs  has  determined  that 
this  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act.  In 
the  economic  analysis  and  the  final 
addendum  to  the  economic  analysis,  we 
determined  that  designation  of  critical 
habitat  would  not  cause  (a)  any  annual 
effect  on  the  economy  of  $100  million 
or  more,  (b)  any  increases  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions,  or  (c)  any  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 
Refer  to  final  addendum  for  a  complete 
discussion  of  the  effects  of  this 
determination. 

Executive  Order  13211 

On  May  18.  2001,  the  President  issued 
Executive  Order  13211,  which  applies 
to  regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions.  The 
primary  land  uses  within  designated 
critical  habitat  for  the  five  carbonate 
plants  include  mining,  recreation, 
grazing  and  National  Forest  operations. 
No  significant  energy  production, 
supply,  and  distribution  facilities  are 
included  within  designated  critical 
habitat.  Therefore,  this  action  is  not  a 
significant  action  affecting  energy 


production,  supply .*and  distribution 
facilities,  and  no  Statement  of  Energy 
Effects  is  required. 

Unfunded  Mandates  Reform  Act 
(2  U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.): 

(a)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  be 
affected  only  to  the  extent  that  Federal 
agencies  funding,  permitting,  or 
authorizing  other  activities  must  ensure 
that  their  actions  will  not  adversely 
affect  the  critical  habitat.  However,  as 
discussed  above,  these  actions  are 
currently  subject  to  equivalent 
restrictions  through  the  listing 
protections  of  the  species,  and  no 
further  restrictions  are  anticipated  in 
areas  of  occupied  designated  critical 
habitat. 

(b)  For  the  reasons  described  in  the 
economic  analysis  and  this  final  rule, 
this  rule  will  not  produce  a  Federal 
mandate  on  State,  local,  or  tribal 
governments  of  $100  million  or  greater 
in  any  year.  The  designation  of  critical 
habitat  imposes  no  obligations  on  State 
or  local  governments.  Therefore,  it  is  not 
a  "significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

Takings 

In  accordance  with  Executive  Order 
12630  (  "Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating 
approximately  5,335  ha  (13,180  ac)  of 
land  in  San  Bernardino  County, 
California,  in  three  units  of  critical 
habitat  for  the  five  carbonate  plants.  The 
takings  implications  assessment 
concludes  that  this  rule  does  not  pose 
significant  takings  implications.  A  copy 
of  the  Taking  Implications  Assessment 
has  been  included  in  the  supporting 
record  for  this  rulemaking. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  Assessment  is  not  required. 
In  keeping  with  Department  of  the 
Interior  policy,  we  requested 
information  from,  and  coordinated  the 
development  of  this  critical  habitat 
designation  with,  appropriate  State 
natural  resources  agencies  in  California. 
We  will  continue  to  coordinate  any 
future  changes  in  the  designation  of 
critical  habitat  for  the  five  carbonate 
plants  with  the  appropriate  State 
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agencies.  The  designation  of  critical 
habitat  for  the  five  carbonate  plants 
imposes  few,  if  any,  additional 
restrictions  to  those  currently  in  place 
and  therefore  has  little  incremental 
impact  on  State  and  local  governments 
and  their  activities.  The  designation 
may  provide  some  benefit  to  these 
governments  in  that  the  areas  essential 
to  the  conservation  of  the  species  are 
more  clearly  defined  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  conservation  of  the 
species  are  specifically  identified.  While 
this  definition  and  identification  does 
not  alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long- 
range  planning,  rather  than  waiting  for 
case-by-case  section  7  consultations  to 
occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  are  designating  critical 
habitat  in  accordance  with  the 
provisions  of  the  Act,  as  amended.  The 
rule  uses  standard  property  descriptions 
and  identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understanding  the 
habitat  needs  that  are  essential  for  the 
conservation  of  the  five  carbonate 
plants.  We  have  made  every  effort  to 
ensure  that  the  final  determination 
contains  no  drafting  errors,  provides 
clear  standards,  simplifies  procedures, 
reduces  burdens,  and  is  clearly  written, 
such  that  the  risk  of  litigation  is 


Paperwork  Reduction  Act  of  1995  (44 
use.  3501  et  seq.) 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  the  OMB  under  the 
Paperwork  Reduction  Act.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act,  as 
amended.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (4tt  FK  4^^144)  This 
determination  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Govei7i/ne/i<-/o-Govemmenf 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Government-to-Government  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951).  Executive 
Order  13175,  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
federally  recognized  Tribes  on  a 
govemment-to-govemment  basis.  We 
are  not  aware  of  any  Tribal  lands 
essential  for  the  conservation  of  the  five 
carbonate  plants.  Therefore,  the 


carbonate  plants  does  not  contain  any 
Tribal  lands  or  lands  that  we  have 
identified  as  impacting  Tribal  trust 
resources. 

KfttTfrii  fs  (  itfd 

A  complete  list  of  all  references  cited 
in  this  final  rule  is  available  upon 
request  from  the  Carl   i     i  '    '•hand 
\Vi'r<!ifp  Office  (.«-■'-'■  ADDRESSES  ^pction). 

Author 

The  primary  author  of  this  final  rule 
is  Daniel  R.  Brown  {see  addresses 
section) 

List  of  Siih|e(  ts  in  '.()  (  FK  Part  17 

Liii.iiiu-  I'd  a;ivj  ;!u!;ati'iu;d  species, 
Expi  ;'s   ! Imports,  Reporting  and 
T'  '    I  iKt'eping  requirements, 
!  liii-j- Illation, 

Regulation  Pmniuli^atHin 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500:  unless  otherwise  noted. 

2.  In  §  17.12(h),  revise  the  entries  for 
Astragalus  albens.  Erigeron  parishii, 
Eriogonum  ovalifolium  var.  vineum. 
Lesquerella  kingii  ssp.  bernardina.  and 
Oxytheca  parishii  var.  goodmaniana 
under  "FLOWERING  PLANTS  "  in  the 
List  of  Endangered  and  Threatened 
Plants  to  read  as  follows: 

§  17  12     Endangered  and  threatened  plants 


minimized. 

designated  critical  habitat  for  the  five              (h)  *   *    * 

Species 

Historic                          c«™.iw                 c.of..^           When 
range                          '^^'""y                 ^'^'"^           l.sted 

Cntical 
habitat 

Special 

Scientific  name            Common  name 

rules 

Flowering  Plants 


Astragalus  alt)ens  ....    Cushenbury  milk-         U.S.A.  (CA) Fabaceae E 

vetch 


Erigeron  parishii  Parish's  daisy  U  S  A  (CA)  Asteraceae  T 


548  17.96(a)- 


548  17  96(a) 


NA 


NA 


Eriogonum 
ovalifolium  var. 
vineum. 


Cushenbury  buck- 
wheat 


U.S.A.  (CA)  Polygonaceae  E 


548  17.96(a) 


NA 


Lesquerella  kingii 
ssp  bernardina 


San  Bernardino 
Mountains 
t)laddefpod 


U.S.A.  (CA) 


Brassicaceae    .,.. E 


548  17.96(a) 


NA 
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Species 
Scieniitic  name             Common  name 

Historic                               p       i,^ 

'ange                                           ' 

Status 

When 
listed 

Critical 

habrtat 

Special 
rules 

• 

Oxyt^^eca  panshi^            Cushenbury 
va'    aoodrnamar.a          oxytheca 

•                          •                          •                          • 

U  "^  A     CA)                    Po'vqonaceap 

• 

..     E 

• 

* 

548 

* 

1796(a) 

NA 

•                    •                    •                   • 

- 

1    Anifnd  paragraph  fa)  of  §  17  9R  to 

ddii  '  ntK  al  habitat  f^ntnes  for  the 
Astroi^alus  aihi^ns   Eri^fri>n  panshii. 
Enoiionum  dvalitoiium  var   vineum. 
U^squereUa  kine,u  ssp    bernnrdsna.  and 
Owthf^t  a  panshii  \ar   t^oodrntiniand  \n 
dlphabf'tu  al  urdcr  h\  familv  under 
A'^terat  eae,  jkassu  at  eae,  Fabat  eae,  and 
Pohgonai  eae  iresptK  tl\>'h  '  t^  reaci  a-- 

fdllDWS: 

§17  96    Critical  habitat— plants 


Famih  Asterai  eae   Erigeron  Parinhii 
(Parish  s  Dais\  1 

(1)  Critical  habitat  units  are  depicted  for 
San  Bernardino  County.  California,  on  the 
maps  below. 

(2)  The  primary  constituent  elements  of 
critical  habitat  for  Erigeron  parishii  are  those 
habitat  components  that  are  essential  for  the 
primary'  biological  needs  of  the  species. 
Based  on  our  current  knowledge  of  this 
species,  the  primary  constituent  elements  of 
critical  habitat  for  this  species  are  listed 
below  and  consist  of.  but  are  not  limited  to; 

(i)  Soils  derived  primarily  from  upstream 
or  upslope  limestone,  dolomite,  or  quartz 
monzonite  parent  materials  that  occur  on 
dry,  rocky  hillsides,  shallow  drainages,  or 
outwash  plains  at  elevations  between  1,171 
and  1,950  m  {3,842  and  6,400  ft); 


(ii)  Soils  with  intact,  natural  surfaces  that 
have  not  been  substantially  altered  by  land 
use  activities  (e.g.,  graded,  excavated,  re- 
contoured,  or  otherwise  altered  by  ground- 
disturbing  equipment);  and 

(iii)  Associated  plant  communities  that 
have  areas  with  an  open  canopy  cover. 

(3)  Existing  features  and  structures,  such  as 
buildings,  active  mines,  paved  or  unpaved 
roads,  other  paved  or  cleared  areas,  lawns, 
and  other  urban  landscaped  areas,  are  not 
likely  to  contain  one  or  more  of  the  primary 
constituent  elements.  Federal  actions  limited 
to  those  areas,  therefore,  would  not  trigger  a 
section  7  consultation,  unless  they  may  affect 
the  species  or  primary  constituent  elements 
in  adjacent  critical  habitat. 

fil  Nnte:  Index  man  follows: 

Bk.UNG  CODI  ii-O-iA  f 


index: 

Carbonate  Endemic  Plants  Critical  Habitat  Units 


•  Unit1 


■♦    W     Unit  1    J 


BILLING  CODE   43' [»  if> -C 


7H».()() 


Ifdn.il    Kt-islfr     V"!     P.''    Wi    IM"  '  T';'";r!;iv    Dprpmhpr  24     2002  ^RuIp'^  and   Rpi^ulntion': 


(4)  Northeastern  Slope  Unit,  San 
Bernardino  County,  California. 

(i)  From  USGS  1:24.000  quadrangle  maps 
Fawnskin.  Big  Bear  City,  and  Onyx  Peak, 
California. 

(ii)  Subunit  la;  land  bounded  by  the 
following  IITMU  NAD27  coordinates  (E.  N): 
507200. 3B02OOO; 507400.  3802000:  507400. 
3801800;  507500, 3801800;  507500,  3801600 
507400.  3801600;  507400.  3801.500;  507500. 
3801500; S07500. 3801200;  507600. 3801200 
507600. 3801300;  507700.  3801300;  507700. 
3801400; 507800. 3801400; 507800. 3801500 
507900.  3801500;  .507900.  3801600;  508100. 
3801600; 508100. 3801100; 508000. 3801100 
508000.  3800900;  507900.  3800900;  507900. 
3800800; 507700. 3800800; 507700. 3800900 
507600, 3800900; 507600, 3801000; 507500, 
3801000;  507500,  3800700;  507400,  3800700 
507400,  3800300;  507300,  3800300;  507300. 
3799900;  507100. 3799900; 507100. 3800100 
506900.  3800100;  506900,  3800500;  506800, 
3800500; 506800,  3800700;  506700.  3800700 
506700.  3801100;  507100.  3801100;  507100. 
3801400; 507000. 3801400;  507000.  3801800 
507100,  3801800; 507100, 3801900; 507200. 
3801900;  and  507200.  3802000. 

(iii)  Subunit  lb;  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
508300,  3802400;  508500.  3802400:  508500. 
3801900;  508400.  3801900;  508400.  3801800; 
508100. 3801800; 508100. 3802300;  508300. 
3802300;  and  508300.  3802400. 

(iv)  Subunit  Ic:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
509700,  3800500;  510200,  3800500;  510200, 
3800200;  510100,  3800200;  510100,  3800100; 
509700.  3800100;  and  509700.  3800500. 

(v)  Subunit  Id:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
510300.  3801000;  510500.  3801000;  510500. 
3800800;  510300,  3800800;  and  510300, 
3801000 

(vi)  Subunit  le:  Land  bounded  by  the 
following  irrMll  NAD27  coordinates  (E,  N): 
510900.  3802200;  511200.  3802200;  511200, 
.3801700;  511100.  3801700;  511100.  3801400: 
510700.  3801400;  510700.  3801800;  510800. 
3801800;  510800.  3802100;  510900.  3802100; 
and  510900.  3802200. 

(vii)  Subunit  If:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
511400.  3801000;  511600.  3801000;  511600. 
3800900;  511700.  3800900;  511700. 3800700 
511600.  3800700;  511600.  3800600;  511500. 
3800600;  511500.  3800500;  511200.  3800500 
511200, 3800400; 511000, 3800400; 511000, 
3800500; 510900, 3800500;  510900. 3800600 
511000.  3800600;  511000,  3800700:  511300, 
3800700: 511300,  3800800;  511400,  3800800 
and  511400,3801000. 

(viii)  .Subunit  Ig:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
511800,  3800000;  512200,  3800000;  512200, 
3799900;  512300,  3799900;  512300,  3799800 
512400.  3799800:  512400,  3799800;  512400, 
3799500; 512300,  3799400;  511900.  3799400 
511900.  3799500:  511700,  3799500:  511700, 
3799400;  511500,  3799400;  511500. 3799500 
511400. 3799500:  511400. 3799600:  511300. 
3799600;  511300.  3799800:  511800.  3799800 
and  511800.3800000 

(ix)  Subunit  Ih:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
512100, 3800700; 512400, 3800700:  512400, 
3800600:  512500,  3800600;  512500,  3800400 


512600, 3800400; 512600, 3800300: 512700. 
3800300;  512700.  3800100;  512600.  3800100; 
512600.  3800000:  512300.  3800000;  512300. 
3800300; 512200.  3800300;  512200.  3800200; 
512100.  3800200;  512100.  3800100;  511900. 
3800100:  511900.  3800200;  511800.  3800200; 
511800.  3800400;  511900,  3800400; 5119O0, 
3800500;  512100,  3800500;  and  512100, 
3800700. 

(x)  Subunit  li:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
512200,  3803200;  512400,  3803200;  512400, 
38D2900;  512100;  3803100;  512.500.  3803100; 
5125(K),  3802800;  512400.  3802800;  512400. 
3802600;  512500.  3802600;  512500,  3802700: 
512800.  3802700;  512800,  3802600;  512900, 
3802600; 512900, 3802400;  512800, 3802400: 
512800,  3802300:  512700,  3802300;  512700, 
3802200: 512500,  3802200;  512500, 3802000; 
512400,  3802000;  512400,  3801800; 512000, 
3801800; 512000, 3802100; 512100, 3802100; 
512100,  3802300;  511900.  3802300; 511900, 
3802800:  512000. 3802800:  512000.  3802900; 
512100.  3802900;  512100,  3803100;  512200, 
3803100:  and  512200,  3803200 

(xi)  Subunit  Ij:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
513300,  3802300:  513600,  3802300;  513600, 
3802000;  513700,  3802000;  513700,  3801900; 
513800,  3801900;  513800,  3802000:  514100, 
3802000;  514100,  3801600; 514000,  3801600; 
514000.  3801400;  513800.  3801400:  513800. 
3801500;  513600.  3801500;  513600.  3801600; 
513400. 3801600;  513400.  3801700:  513300. 
3801700;  513300.  3801800:  513200.  3801800: 
513200. 3802200: 513300. 3802200: and 
513300.3802300. 

(xii)  Subunit  Ik:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
515800.  3802900;  516000. 3802900; 516000, 
3802800;  516100.  3802800;  516100.  3802500; 
516300.  3802500;  516300.  3802200;  516000. 
3802200:  516000.  3802000:  516100.  3802000; 
516100.  3801900; 516200.  3801900;  516200. 
3801700:  516300.  3801700;  516300.  3801500; 
516400,  3801500;  516400,  3800800;  516300, 
3800800;  516300.  3800700:  516000.  3800700; 
516000. 3801300;  515900.  3801300; 515900. 
3801400;  515800.  3801400;  515800.  3801600; 
515700. 3801600; 515700. 3801700; 515100, 
3801700:  515100,  3801800:  515000, 3801800: 
515000.  3801500;  515100.  3801500:  515100, 
3801200;  515000,  3801200;  515000,  3801100: 
514900,  3801100;  514900,  3800700;  514400. 
3800700;  5l4lBo.  3801000;  514300.  3801000; 
514300.  3801400;  514400.  3801400;  514400, 
3801500;  514500.  3801500;  514,500.  3801600; 
514600.  3801600;  514600.  3801600:  514600. 
3802100;  514700.  3802100;  514700.  3802400; 
514800.  3802400;  514800.  3802600:  514900. 
3802600:  514900.  3802800;  515300.  3802800; 
515300.  3802500;  515200.  3802500;  515200. 
.3802300:  515400.  3802300;  515400.  3802200; 
515400. 3802200:  515500,  3802200;  515500, 
3802100;  515600,  3802700;  515700,  3802700: 
515700,  3802800;  515800,  3802800.  and 
515800:  3802900. 

(xiii)  Subunit  ll:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
515600,  3801200:  515900.  3801200:  515900. 
3800800; 515500.  3800800;  515500.  3801100; 
515600.  3801100;  and  515600.  3801200. 

(xiv)  Subunit  Im:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
514900.  3799900;  514900.  3800000;  515000. 
3800000;  515000.  3800200;  514900.  3800200; 


514900.  3800500;  515000,  3800500;  515000. 
3800600;  515400.  3800600;  515400.  3800200 
515500.  3800200;  515.500.  3799700:  515400, 
3799700:  515400.  3799600:  516000.  3799600 
516000.  3799500:  516100.  3799500:  516100. 
3799200;  516500.  3799200;  516500.  3799100 
516600.  3799100:  516600.  3798900;  516500. 
3798900;  516500,  3798800;  516200,  3798800 
516200,  3798800:  516200.  3798900;  516000. 
3798900;  516000.  3799100;  515900.  3799100 
515900.  3799000;  515700.  3799000;  515700. 
3799100; 515600.  3799100:  515600.  3799000 
515200.  3799000;  515200.  3799100;  514800. 
3799100;  514800.  3799200:  514700.  3799200 
514700.  3799300;  514100.  3799300;  514100. 
3799400;  514000.  3799400:  514000.  3799300 
513600,  3799300;  513600,  3799400:  513500. 
3799400;  513500,  3799600;  513600,  3799600 
513600,  3799700;  513500,  3799700;  513500, 
3800000:  513600.  3800000;  513600.  3800100 
513700.  3800100:  513700,  3800200:  513900. 
3800200;  513900;  3800000;  514700.  3800000 
514700.  3799900;  and  514900.  3799900: 
excluding  land  bounded  by  514900,  3799900 
514900,  3799700;  515000,  3799700:  515000, 
3799900;  and  514900.  3799900. 

(xv)  Subunit  In;  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N); 
517300.  3801000;  517800.  3801000;  517800. 
3800600;  517600.  3800600;  517600.  3800300; 
517500.  3800300;  517500.  3800200;  517000. 
3800200;  517000.  3800700;  517100.  3800700: 
517100.  3800800;  517200. 3800800; 517200. 
3800900;  517300.  3800900;  and  517300. 
3801000. 

(xvi)  Subunit  lo:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
519200.  3801600;  519500.  3801600;  519500, 
3801500;  519600.  3801500;  519600.  3801100 
519500.  3801100;  519500.  3800900;  519400, 
3800900;  519400.  3800800;  519300,  3800800 
519300,  3800700;  519200,  3800700;  519200, 
3800600; 519100,  3800600;  519100,  3800500 
518800,  3800500;  518800.  3800900;  518900. 
3800900:  518900.  3801000:  519000.  3801000 
519000.  3801100;  519100.  3801100;  519100. 
3801500;  519200,  3801500:  and  519200. 
3801600. 

(xvii)  Subunit  Ip:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
520000.  3801100;  520300.  3801100;  520300, 
3800700:  520100,  3800700;  520100.  3800600 
519900.  3800600;  519900.  3800700;  519800. 
3800700;  519800.  3800900:  519900.  3800900 
519900.  3801000;  520000,  3801000:  and 
520000,  3801100. 

(xviii)  Subunit  Iq:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
521100,  3800700;  521300,  3800700:  521300, 
3800600;  521400,  3800600;  521400,  3800500 
521600,  3800500;  521600,  3800300;  521700, 
3800300;  521700,  3800200;  521600, 3800200 
521600,  3800100;  521500,  3800100:  521500, 
3800000;  521300,  3800000:  521300,  3799900 
521200,  3799900;  521200.  3799700;  521000. 
3799700;  521000.  3799600:  520900.  3799600 
520900.  3799500;  520500.  3799500;  520500. 
3799100;  520300.  3799100:  520300.  3799300 
520200.  3799300;  520200.  3799200;  520000. 
3799200;  520000.  3799000;  520200.  3799000 
520200.  3798900;  520300. 3798900;  520300. 
3798800;  520700.  3798800;  520700.  3798600 
520800.  3798600;  520800,  3798700;  521500. 
3798700:  521500.  3798800:  521300.  3798800 
521300.  3798900;  521700.  3798900;  521700. 
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3799000;  522000.  3799000;  522000.  3798900 
522100.  3798900:  522100.  3798700;  522000. 
3798700;  522000,  3798600;  521900,  3798600 
521900.  3798400;  521500.  3798400;  521500, 
3798100; 521300,  3798100;  521300,  3798000 
521200,  3798000:  521200,  3797800;  520600, 
3797800;  520600,  3797900;  520500,  3797900 
520500,  3798100;  520400,  3798100;  520400, 
3798200;  520300,  3798200;  520300, 3798400 
520200,  3798400:  520200,  3798500;  520100, 
3798500;  520100.  3798600;  519600.  3798600 
519600.  3798900;  519200.  3798900;  519200. 
3799200;  519300.  3799200;  519300.  3799300 
519500.  3799300;  519500,  3799400;  519700. 
3799400; 519700.  3799500;  519900,  3799500 
519900.  3799600:  520100.  3799600;  520100. 
3799700; 520300.  3799700;  520300.  3799800 
520400.  3799800;  520400,  3799900:  520500, 
3799900; 520500, 3800100;  520600, 3800100 
520600,  3800300;  520800,  3800300;  520800, 
3800400;  520900. 3800400; 520900, 3800500 
521000,  3800500;  521000,  3800600:  521100, 
3800600: and  521100,  3800700 

(xix)  Subunit  Ir:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
519200,  3797300:  519600,  3797300;  519600, 
3796900;  519500,  3796900;  519500,  3796800 
519400,  3796800;  519400.  3796600;  519300, 
3796600;  519300.  3796500;  519500.  3796500 
519500.  3796400;  519600.  3796400;  519600. 
3796100;  519700.  3796100;  519700.  3796000 
519600.  3796000;  519600.  3795400;  519300. 
3795400;  519300.  3795500;  518500.  3795500 
518500,  3795900:  518800,  3795900;  518800, 
3796000;  519000,  3796000;  519000,  3796100 
519100,  3796100;  519100,  3796200;  519200, 
3796200;  519200,  3796500;  518900,  3796500 


518900,  3796600;  518800,  3796600;  518800. 
3796900;  518900.  3796900:  518900.  3797000; 
519100.  3797000;  519100.  3797200;  519200. 
3797200;  and  519200.  3797300. 

(xx)  Subunit  Is:  Land  bounded  bv  the 
following  UTMll  NAD27  coordinates  (E.  N): 
520000. 3797600;  520300.  3797600;  520300. 
3797100:  520100.  3797100;  520100.  3797000: 
520000.  3797000;  520000,  3796900;  519800. 
3796900:  519800.  3797000;  519700.  3797000; 
519700,  3797400;  519800.  3797400;  519800. 
3797500;  520000.  3797500;  and  520000. 
3797600. 

(xxi)  Subunit  It:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
521300.  3797100:  521700.  3797100;  521700. 
3796700;  521600.  3796700;  521600.  3796600; 
521400.  3796600;  521400.  3796700;  521300. 
3796700;  and  521300,  3797100. 

(xxii)  Subunit  lu:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
519300.  3794600;  519700.  3794600;  519700. 
3794300;  519600.  3794300;  519600,  3794100; 
519500.  3794100;  519500,  3794000:  519400. 
3794000;  519400,  3793900;  519300,  3793900: 
519300,  3793800;  519000,  3793800:  519000, 
3794200:  519100,  3794200;  519100,  3794300; 
519200,  3794300:  519200.  3794400;  519300, 
3794400:  and  519300,  3794600. 

(xxiii)  Subunit  Iv:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
519800.  3794300;  520200,  3794300:  520200, 
3793900;  520300.  3793900;  520300.  3794000; 
520500.  3794000;  520500.  3794100:  521000. 
3794100;  521000.  3794200;  521600.  3794200: 
521600.  3793900;  521500.  3793900;  521500. 
3793800;  521200.  3793800;  521200.  3793700; 


521100.  3793700;  521100.  3793600:  520800. 
3793600;  520800,  3793700;  520600.  3793700: 
520600,  3793600:  520300,  3793600;  520300. 
3793700:  520200,  3793700;  520200,  3793800; 
520000,  3793800;  520000,  3793700;  519800, 
3793700:  and  519800,  3794300. 

(xxiv)  Subunit  Iw:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N); 
521700,  3793800:  522100.  3793800;  522100, 
3793700;  522400,  3793700;  522400.  3793600: 
522500,  3793600;  522500.  3793300:  522400. 
3793300:  522400,  3792700;  522300,  3792700; 
522300.  3792600;  522200.  3792600;  522200. 
3792500;  522000,  3792500:  522000.  3792600: 
521800,  3792600;  521800,  3792700;  521600, 
3792700;  521600,  3793000;  521500,  3793000; 
521500,  3793300;  521600.  3793300;  521600. 
3793700;  521700.  3793700;  and  521700. 
3793800. 

(xxv)  Subunit  Ix:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N); 
530800.  3789300:  531100.  3789300;  531100. 
3788900:  531000.  3788900;  531000.  3788800; 
530600.  3788800;  530600,  3788900;  530500, 
3788900;  530500.  3789100;  530600.  3789100; 
530600.  3789200;  530800.  3789200:  and 
530800.  3789300. 

(xxvi)  Subunit  ly:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
530900.  3788600;  531500.  3788600;  531500. 
3788300:  530900.  3788300:  and  530900. 
3788600. 

( XX vii)  Note:  Ehgeron  parishii  map  follows. 
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[  1)  UitiLul  tidbitat  units  are  depicted  for 
San  Bernardino  County.  California,  on  the 
maps  below. 

(2)  The  primary  constituent  elements  of 
critical  habitat  for  Lesquerella  kingii  ssp. 
bernardina  are  those  habitat  components  that 
are  essential  for  the  primary  biological  needs 
of  the  species.  Based  on  our  current 
knowledge  of  this  species,  the  primary 
constituent  elements  of  critical  habitat  for 
this  species  are  listed  below  and  consist  of. 
but  are  not  limited  to: 

(i)  Soils  derived  primarily  from  Bonanza 
King  Formation  and  Undivided  Cambrian 
parent  materials  that  occur  on  hillsides  or  on 
large  rock  outcrnps  at  elevations  between 
2.098  and  2.700  m  (6.883  and  8.800  ft); 

(ii)  Soils  with  intact,  natural  surfaces  that 
have  not  been  substantially  altered  by  land 
use  ac:tivities  (e.g..  graded,  excavated,  re- 
contoured,  or  otherwise  altered  by  ground- 
disturbing  equipment):  and 

(iii)  Associated  plant  communities  that 
have  areas  with  an  open  canopy  cover  and 
little  accumulation  of  organic  material  (e.g.. 
leaf  litter)  on  the  surface  of  the  soil. 

(3)  Existing  features  and  structures,  such  as 
buildings,  active  mines,  paved  or  unpaved 


roads,  other  paved  or  cleared  areas,  lawns.  . 
and  other  urban  landscaped  areas,  are  not 
likely  to  contain  one  or  more  of  the  primary 
constituent  elements.  Federal  actions  limited 
to  those  areas,  therefore,  would  not  trigger  a 
section  7  consultation,  unless  they  may  affect 
the  species  or  primary  constituent  elements 
in  adjacent  critical  habitat. 

(4)  Bertha  Ridge  Unit.  San  Bernardino 
County.  California. 

(i)  From  USGS  1:24,000  quadrangle  maps 
Fawnskin  and  Big  Bear  City,  California. 

(ii)  Subunit  2a:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
510400.  3793600:  510700. 3793600: 510700. 
3793500;  510800.  3793500;  510800.  3793400; 
511000.  3793400:  511000.  3793100:  510900. 
3793100; 510900,  3793000:  510600,  3793000: 
510600. 3793100: 510500. 3793100; 510500, 
3793200;  510400,  3793200:  and  510400, 

3793600. 

(iii)  Subunit  2b:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
511600,  3793900;  511900,  3793900:  511900, 
3793800:  512000,  3793800;  512000.  3793700; 
512300.  3793700;  512300. 3793600: 512400. 
3793600; 512400. 3793300;  512300.  3793300: 
512300.  3793200:  512100.  3793200;  512100. 
3793300; 512000.  3793300:  51200d.  3793200: 
51 1600.  3793200:  511600.  3793500;  511500. 
3793500;  511500.  3793800:  511600.  3793800; 
and  511600.  3793900. 

(iv)  Subunit  2c:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 


511700.  3793100;  512000.  3793100;  512000. 
3793000; 512200. 3793000;  512200,  3792700 
512100, 3792700; 512100,  3792500;  511900, 
3792500; 511900, 3792300;  512600. 3792300 
512600,  3792100;  512400, 3792100: 512400. 
3791400;  512100,  3791400:  512100,  3791500 
511900.  3791500;  511900,  3791400:511700. 
3791400;  511700,  3791300;  511600.  3791300 
511600.  3791200;  511200,  3791200;  511200, 
3791400;  511100,  3791400;  511100,  3791500 
511200,  3791500;  511200,  3791600: 511300, 
3791600;  511300,  3791700:  511600,  3791700 
511600,  3792300:  511500,  3792300;  511500, 
3792500:  511600,3792500:511600,  3792600 
511700,  3792600:  511700,  3792700;  511600. 
3792700;  511600.  3793000;  511700.  3793000 
and  511700,3793100. 

(5)  Sugarlump  Ridge  Unit,  San  Bernardino 
County,  California. 

(i)  From  USGS  1:24,000  quadrangle  map 
Moonridge,  California. 

(ii)  Subunit  3a:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N) 
512700,  3785700:  512900, 3785700; 512900, 
3785600;  513300,  3785600;  513300,  3785300; 
513400,  3785300;  513400,  3785400;  513500. 
3785400:  513500,  3785500:  513600.  3785500 
513600,  3785600;  513700,  3785600;  513700, 
3785700:  514000,  3785700;  514000,  3785600 
514300,  3785600;  514300,  3785500;  514500, 
3785500; 514500, 3785600;  514600, 3785600 
514600, 3785700; 515000. 3785700:  515000. 
3785600: 515400. 3785600;  515400,  3785500 
516300.  3785500;  516300.  3785400;  516400. 
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3785400;  516400. 
516200,  3785000; 
3784900;  515600. 
515400,  3785000; 
3785100:515200. 
514500,  3785100; 
3785200:  514100, 
514000,  3785300; 


3785100:  516200,  3785100 
515900,  3785000;  515900, 
3784900: 515600,  3785000 
515400,  3785100:515200, 
3785000; 514500,  3785000 
514400,  3785100:  514400, 
3785200; 514100.  3785300 
514000.  3785000;  513800. 


3785000;  513800, 
513500,3785000; 
3785100;  513300, 
513100,3785000; 
3785100:513000, 
512600,  3785600; 
512700,  3785700. 


3784900;  513500, 
513400.  3785000; 
3785100;  513300, 
513100,  3785100: 
3785300:  512600. 
512700.  3785600: 


3784900; 

513400, 

3785000; 

513000, 

3785300: 

and 


(iii)  Subunit  3b:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
516500.  3785700:  516900.  3785700;  516900, 
3785400;  516500,  3785400;  and  516500, 
3785700. 

(iv)  Note:  Lesquerella  kingii  ssp. 
bernardina  map  follows: 
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nji.ritiiai  naunai  units  are  depicted  for 
San  Bernardino  County,  California,  on  the 
maps  below. 

(2)  The  primary  constituent  elements  of 
critical  habitat  for  Astragalus  albens  are 
those  habitat  components  that  are  essential 
for  the  primary  biological  needs  of  the 
species.  Based  on  our  current  knowledge  of 
this  species,  the  primary  constituent 
elements  of  critical  habitat  for  this  species 
are  listed  below  and  consist  of,  but  are  not 
limited  to: 

(i)  Soils  derived  primarily  from  the  upper 
and  middle  members  of  the  Bird  Spring 
Formation  and  Undivided  Cambrian  parent 
materials  that  occur  on  hillsides  or  along 
rocky  washes  with  limestone  outwash/ 


deposits  at  elevations  between  1,171  and 
2,013  m  (3,864  and  6.604  ft): 

(ii)  Soils  with  intact,  natural  surfaces  that 
have  not  been  substantially  altered  by  land 
use  activities  [e.g..  graded,  excavated,  re- 
contoured,  or  otherwise  altered  by  ground- 
disturbing  equipment);  and 

(iii)  Associated  plant  communities  that 
have  areas  with  an  open  canopy  cover  and 
little  accumulation  of  organic  material  (e.g., 
leaf  litter)  on  the  surface  of  the  soil. 

(3)  Existing  features  and  structures,  such  as 
buildings,  active  mines,  paved  or  unpaved 
roads,  other  paved  or  cleared  areas,  lawns, 
and  other  urban  landscaped  areas,  are  not 
likely  to  contain  one  or  more  of  the  primary 
constituent  elements.  Federal  actions  limited 
to  those  areas,  therefore,  would  not  trigger  a 
section  7  consultation,  unless  they  may  affect 
the  species  or  primary  constituent  elements 
in  adjacent  critical  habitat. 

(4)  Northeastern  Slope  Unit.  San 
Bernardino  County.  California. 


(i)  From  USGS  1:24.000  quadrangle  maps 
Fawnskin,  Big  Bear  City.  Rattlesnake  Canyon, 
and  Cougar  Buttes.  California. 

(ii)  Subunit  la:  Land  bounded  bv  the 
following  UTMll  NAD27  coordinates  (E,  N): 
503300,  3801900;  503600.  3801900;  503600, 
3801700:  503700.  3801700;  503700,  3801600; 
503800.  3801600:  503800.  3801500;  503900. 
3801500;  503900.  3801200;  503800.  3801200; 
503800,  3801100;  503900,  3801100;  503900, 
3800900;  504000.  3800800;  504100.  3800800: 
504100.  3800800;  504100.  3800500:  504000. 
3800500:  504000,  3800300;  503900.  3800300; 
503900,  3800200;  503500,  3800200;  503500. 
3800300;  503400.  3800300;  503400.  3800400; 
503300.  3800400;  503300.  3800600;  503200. 
3800600;  503200.  3801800:  503300.  3801800: 
and  503300.  3801900. 

(iii)  Subunit  lb:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
507000,  3801600;  507400,  3801600;  507400. 
3801300;  507500,  3801300:  507500.  3800900: 
507600,  3800900;  507600,  3800500;  507500. 
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;,,  .10;  507400.  3800400 

50741K).  JHOO.JIX);  .S(J7.U)0.  3800.100:  507300. 
3800200;  507200.  380021M);  507200,  3800100 
507100.  3800100;  507100.  3800200;  507000. 
3800200; 507000, 3800500;  506800.  3800500 
506800.  3800600;  506700.  3800600;  506700. 
3801 100;  506900.  3801 100;  506900.  3801000; 
5071(M).  3801000;  507100.  3801300;  507000. 
3801300;  and  507000,  3801600. 

(iv)  .Subunit  li;:  Land  boiindmi  by  the 
followinnUTMll  NAD27  coordinates  (E,  N): 
513100.  38037{M);  513600.  3803700;  513600. 
3803100;  513.500.  3803100;  513500,  3803000; 
513400.  380.3000;  513400.  ,3802900;  513300, 
3802900;  513.300.  3802800;  513100.  3802800; 
513100.  3802900; 513000.  3802900; 513000. 
3803000;  512900.  3803000;  512900.  380.3400; 
513000.  380.3400;  513000.  3803.500;  513100. 
3803500;  and  513100,  3803700. 

(v)  Subunit  Id:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
516000.  3803.300;  516300.  3803300;  516.300. 
3803000;  516000.  3803000;  and  516000. 
3803300. 

(vi)  Subunit  le:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
5148(K).  3802600;  515200.  3802600;  515200. 
3802200;  515100.  3802200; 515100. 3801900; 
515300.  3801900;  515300.  3802000;  51.5400. 
3802000;  515400.  3801900;  515500.  3801900; 
515500,  3801600:  515100,  3801600:  515100. 
3801500;  514800.  3801500;  514800.  3801600; 
514700,  3801600:  514700.  .3801900:  514600. 
3801900;  514600.  3802000;  514500.  3802000: 
514500.  3802300;  514600.  .3802.300;  514600. 
3802400:  514700.  3802400:  514700,  3802500: 
514800,  3802500; and  514800.  3802600. 
(vii)  Subunit  If:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N); 
516000.  3802500:  516200,  3802500:  516200. 
3802400;  516300.  3802400:  516300.  3802100: 
51B200.  3802100;  516200.  3801900;  515800, 
3801900:  515800,  3801800;  515700.  3801800; 
515700.  3801900;  515600.  3801900;  515600. 
3802100:  515.500,  3802100;  515,500,  3802200; 
515600,  3802200;  515600.  3802300;  515900. 
3802300;  515900,  3802400;  516000,  3802400: 
and  516000,  3802500. 

(viii)  Subunit  Ig:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
513700.  3800000;  514100.  3800000;  514100, 
3799900:  514300,  3799900:  514300,  3799800; 
514700,  3799800;  514700.  3799500:  514800, 
3799500;  514800,  3799(J00:  515000.  3799600; 
515000.  3799.500;  515100.  3799500:  515100, 
3799200:  515000,  3799200:  515000,  3799100: 
514800,  3799100:  514800,  3799200:  514700, 
3799200;  514700,  3799300:  514600,  3799300: 
514600,  3799400:  514.500,  3799400;  514500, 
3799300;  514100,  3799300:  514100,  3799500: 
514000,  3799.500:  514000,  3799400:  513800, 
3799400:  513800,  3799500;  513700.  3799500: 
and  513700.  3800000. 

(ix)  Subunit  Ih:  Land  bounded  bv  the 
following  UTMll  NAD27  coordinates  (E.  N): 
515200.  3801300:  515500.  3801300:  515.500. 
3801200:  515HOO.  3801200;  515600.  3800800; 
515500.  3800800;  515500.  3800700:  515400. 
3800700;  515400,  3800400;  515300.  3800400; 
5153(M).  3800300;  515400.  3800300;  515400. 
3800200;  515.500.  3800200;  515500.  3799600; 
515600.  3799600;  515600.  3799500;  515900. 
3799500: 515900. 3799400; 516300. 3799400; 
516300.  3799200;  51B500.  3799200;  516500. 
3799000;  516700.  3799000:  516700.  3799600; 
517100.  3799600;  517100,  3799400;  517200. 


3799400;  517200.  3799300;  517100.  3799300; 
517100.  3799200:  517200.  3799200:  517200. 
3798900; 517100. 3798900; 517100. 3798600; 
516500.  3798600;  516.500.  379891K);  516400. 
3798900; 516400. 3798800; 516200. 3798800; 
516200. 3798900:  515400.  3798900;  515400. 
3799000;  51530O.  3799000:  515300.  3799100: 
515200.  3799100:  515200.  3799600;  515100. 
3799600;  515100.  3799700:  515000.  3799700; 
51.5000,  3800100:  514900.  3800100;  514900. 
3800800;  514800.  3800800;  514800.  3800700: 
514600.  3800700;  514600.  3800800;  514500. 
3800800;  514.500.  3801000:  514600.  3801000: 
514600.  3801100;  514800.  3801104);  514800. 
3801000:  514900.  3801000;  514900.  3801100; 
515100.  3801100;  515100.  3801200;  515200. 
3801200;  and  515200.  3801300. 

(x)  Subunit  li:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
517200.  3802800:  517700.  3802800:  517700. 
3802400;  517600.  3802400:  517600,  3802100: 
517500.  3802100;  517500.  3802000;  517400. 
3802000;  517400.  3801900;  517200.  3801900; 
517200.  3802000;  517100.  3802000;  517100. 
3802700;  517200.  3802700:  and  517200. 
3802800. 

(xi)  Subunit  Ij:  Land  bounded  by  the 
following  UTMl  1  NAD27  coordinates  (E.  NH: 
517800.  3802200:  518200.  3802200:  518200. 
3801900;  518100.  3801900:  518100.  3801800; 
517800.  3801800;  and  517800.  3802200. 
(xii)  Subunit  Ik:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N); 
517700.  3801500;  518300.  3801500;  518300. 
3801200:  518200.  3801200:  518200,  3801100: 
518100.  3801100;  518100.  3801000:  518000. 
3801000;  518000,  3800900;  517900,  3800900: 
517900.  .3800800;  517800.  3800800:  517800. 
3800600:  517700.  .3800600;  517700.  3800500; 
517800.  3800500;  517800.  3800000;  517700. 
3800000;  517700.  3799900;  517300.  3799900; 
517300.  3800000:  517200.  3800000;  517200. 
3799900;  516800.  3799900:  516800.  3800000: 
516700.  3800000;  516700.  3800200;  517100. 
3800200:  517100.  3800900;  517200.  3800900; 
517200.  3801000;  517400.  3801000;  517400. 
3801200:  517500.  3801200:  517500.  3801400: 
517700,  3801400;  and  517700.  3801500. 
(xiii)  Subunit  11:  Land  bounded  by  the 
following  UTMl  1  NAD27  coordinates  (E.  N): 
517800.  3799800:  518600.  3799800;  518600. 
3799500;  518500.  3799500;  518500.  3799400; 
518400.  3799400:  518400,  3799300:  518200. 
3799.300:  518200.  3799100;  517900.  3799100; 
517900.  3798700:  517.500.  3798700:  517.500. 
3798900;  517400.  3798900;  517400.  3799600; 
517700.  3799600:  517700.  3799700:  517800. 
3799700;  and  517800.  3799800. 

(xiv)  Subunit  Im:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
520200.  3801000;  520600.  3801000;  520600. 
3800700:  520500.  3800700:  520500.  3800600; 
520600.  3800600:  520600.  3800500:  520800. 
3800500;  520800.  3800400;  520900.  3800400: 
520900.  3800300:  521100.  3800300:  521100. 
3800200;  521200.  3800200:  521200.  3800000: 
521100.  3800000:  521100.  3799900:  520800. 
3799900;  520800.  3800100:  520300.  3800100; 
520300.  3800200:  520200.  3800200;  520200. 
3800300;  520100,  380030O:  520100.  3800200; 
519800,  3800200:  519800,  3800700;  520100, 
3800700;  520100.  3800600:  520200.  3800600; 
and  520200. 3801000. 

(xv)  Subunit  In:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
519300.  3799300;  519600.  3799300:  519600. 


3798900;  519300.  3798900;  519.300.  3799000: 
519200,  3799000:  519200,  3799200;  519300, 
3799200;  and  519300,  3799300. 

(xvi)  Subunit  lo:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
520100.  380O000:  520400.  3800000:  520400. 
3799900;  520500.  37999O0:  520500.  3799700; 
520400.  3799700;  520400.  3799600;  520000, 
3799600:  520000. 3799500;  520100. 3799500; 
520100.  3799400;  520200,  3799400;  520200. 
3799300:  520300, 3799300:  520300.  3799400; 
520600, 3799400:  520600,  3799100;  520300. 
3799100;  520300.  3799200:  520100.  3799200; 
520100.  3799000;  520200.  3799000:  520200. 
3798900:  520300.  3798900;  520300,  3798800; 
520700,  3798800;  520700,  3798700;  521500. 
3798700;  521500.  3798800:  521400. 3798800: 
521400.  3799000;  521300.  3799000;  521300. 
3799100:  521200.  3799100;  521200.  3799200; 
521500.  3799200;  521500.  3799300:  521800, 
3799300:  521800,  3798600;  521600,  3798600: 
521600,  3798500;  521500,  3798500:  521500, 
3797900;  521100,  3797900:  521100,  3798000; 
521000, 3798000; 521000, 3797900; 520900, 
3797900;  520900,  3797800;  520600,  3797800: 
520600.  3797900;  520500.  3797900:  520500. 
3798000;  520300. 3798000;  520300. 3798300: 
520200. 3798300; 520200.  3798200;  519900. 
3798200;  519900.  3798300:  519800.  3798300; 
519800. 3798400; 519700. 3798400: 519700. 
3799000;  519800.  3799000;  519800.  3799100: 
519700.  3799100;  519700.  3799600;  519900. 
3799600;  519900.  3799900:  520100,  3799900; 
and  520100,  3800000. 

(xvii)  Subunit  Ip:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
521900.  3799000;  522200,  3799000:  522200, 

3798600;  521900.  3798600;  and  521900. 

3799000. 
(xviii)  Subunit  Iq;  Land  bounded  by  the 

following  UTMll  NAD27  coordinates  (E.  N): 

520100.  3797900:  520300.  3797900:  520300. 

3797800;  520400,  3797800;  520400.  3797600; 

520.300.  3797600;  520300.  3797000;  520200. 

3797000;  520200.  3796900:  519900.  3796900: 

519900.  3797000;  519600.  3797000;  519600, 

3796900;  519500,  3796900;  519500,  3796800; 

519400.  3796800;  519400.  3796700:  519600. 

3796700;  519600.  3796600;  519700.  3796600; 

519700.  3795900;  519800.  3795900:  519800. 

3795800;  519900.  3795800;  519900.  3795700; 

520100.  3795700;  520100.  3795600:  520200. 

3795600:  520200. 3795500;  520300. 3795500: 

520300.  3795400;  520400.  3795400:  520400. 

3795300;  520600.  3795300:  520600.  3795200; 

520800.  3795200;  520800.  3795100:  520900. 

3795100;  520900.  3795000;  521000,  3795000; 

521000,  3794800;  521100,  3794800;  521100, 

3794700:  521200,  3794700;  521200.  3794600; 

521300.  3794600;  521300.  3794400;  521600, 

3794400:  521600,  3794300:  521700,  3794300; 

521700,  3793900:  521600.  3793900;  521600. 

3793800:  521200.  3793800:  521200.  3793900: 

521100.  3793900:  521100.  3794000:  521000. 

3794000;  521000.  3794100;  520900.  3794100; 

520900.  3794200;  520800.  3794200:  520800. 

3794300;  520700.  3794300;  520700.  3794400: 

520500.  3794400;  520500.  3794500;  520400. 

3794500;  520400.  3794600;  520300.  3794600: 

520300.  3794700:  520200.  3794700:  520200. 

3794800;  520100.  3794800;  520100.  3794900: 

520000.  3794900:  520000.  3795000;  519900. 

3795000:  519900.  3795100:  519800.  3795100; 

519800.  3795200:  519700,  3795200;  319700, 

3795300:  519500,  3795300:  519500,  3795400; 

519400,  3795400;  519400,  3795300;  519300, 
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3795300;  519300, 
519000.  3795500; 
3795600;  518300, 
518400.  3796000; 
3796100;  518500, 
518900.  3796300; 
3796500;  518900. 
518800, 3796600; 
3796800;  518900, 
519000.  3797000; 
3797200;  519200. 
519300,  3797300; 
3797400;  519700, 
519800,  3797700; 


3795400;  519000.  3795400 
518400,  3795500;  518400, 
3795600;  518300,-3796000 
518400,  3796100;  518500, 
3796200;  518900,  3796200 
519000,  3796300;  519000. 
3796500;  518900.  3796600 
518800.  3796800:  518900. 
3796900;  519000,  3796900 
519100,  3797000;  519100, 
3797200;  519200,  3797300 
519300,  3797400;  519700, 
3797600;  519800,  3797600 
519900,  3797700;  519900, 


3797800;  520100,  3797800;  and  520100, 
3797900. 

(xix)  Subunit  Ir:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
521900,  3793400;  522400.  3793400;  522400. 
3793300:  522500,  3793300:  522500.  3793200 
522600,  3793200:  522600.  3793100;  522700. 
3793100;  522700.  3793200:  523000.  3793200 
523000.  3793100;  523100,  3793100:  523100, 
3793000;  523200,  3793000;  523200,  3792800 
523100,  3792800;  523100.  3792400;  522600, 
3792400;  522600.  3792500;  522400.  3792500 
522400,  3792600;  521900,  3792600:  521900. 
3792700;  521700,  3792700;  521700,  3793100 


521800,  3793100:  521800.  3793300;  521900. 
3793300;  and  521900,  3793400. 

(xx)  Subunit  Is:  ^nd  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
524100,  3792500;  524500,  3792500;  524500, 
3792400:  524600.  3792400;  524600,  3792300; 
524800,  3792300;  524800,  3792200;  524900, 
3792200:  524900,  3791900:  524800,  3791900: 
524800.  3791800;  524600,  3791800;  524600, 
3791900:  524300,  3791900;  524300.  3792000; 
524100.  3792000;  and  524100,  3792500. 
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(1)  Critical  habitat  units  are  depicted  for 
San  Bernardino  County,  California,  on  the 
maps  below. 

(2)  The  primary  constituent  elements  of 
critical  habitat  for  Eriogonum  ovalifolium 
var.  vineum  are  those  habitat  components 
that  are  essential  for  the  primary  biological 
needs  of  the  species.  Based  on  our  current 
knowledge  of  this  species,  the  primary 
constituent  elements  of  critical  habitat  for 
this  species  are  listed  below  and  consist  of, 
but  are  not  limited  to: 


(i)  Soils  derived  primarily  from  the  upper 
and  middle  members  of  the  Bird  Spring 
Formation  and  Bonanza  King  Formation 
parent  materials  that  occur  on  hillsides  at 
elevations  between  1,400  and  2,400  m  (4.600 
and  7.900  ft); 

(ii)  Soils  with  intact,  natural  surfaces  that 
have  not  been  substantially  altered  by  land 
use  activities  (e.g..  graded,  excavated,  re- 
contoured,  or  otherwise  altered  by  ground- 
disturbing  equipment);  and 

(iii)  Associated  plant  communities  that 
have  areas  with  an  open  canopy  cover 
(generally  less  than  15  percent  cover)  and 
little  accumulation  of  organic  material  [e.g., 
leaf  litter)  on  the  surface  of  the  soil. 

(3)  Existing  features  and  structures,  such  as 
buildings,  active  mines,  paved  or  unpaved 


roads,  other  paved  or  cleared  areas,  lawns, 
and  other  urban  landscaped  areas,  are  not 
likely  to  contain  one  or  more  of  the  primary 
constituent  elements.  Federal  actions  limited 
to  those  areas,  therefore,  would  not  trigger  a 
section  7  consultation,  unless  they  may  affect 
the  species  or  primary  constituent  elements 
in  adjacent  critical  habitat. 

(4)  Northeastern  Slope  Unit,  San 
Bernardino  County,  California. 

(i)  From  USGS  1:24,000  quadrangle  maps 
Fawnskin,  Big  Bear  City.  Rattlesnake  Canyon. 
Butler  Peak,  and  Onyx  Peak.  California. 

(ii)  Subunit  la:  Land  bounded  bv  the 
following  UTMll  NAD27  coordmates  (E.  N): 
497000.  3803000:  497200.  3803000;  497200. 
3802900:  497300.  3802900;  497300.  3802500; 
497000.  3802500:  497000.  3802600:  496900, 
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3802600;  496900.  3802900:  497000.  3802900. 
and  497000,  3803000 

(iii)  Subunil  lb:  Land  bounded  by  the 
following  UTMl  1  NAD27  coordinates  (E.  N): 
498000.  3800800;  498fi00.  3800800;  498600. 
3800400;  498200.  3800400;  498200.  3800.S00; 
498000.  3800.'500;  and  498000.  3800800. 

(iv)  Subunit  Ic:  Land  bounded  by  the 
following  UTMl  1  NAD27  roordinate.s  (E.  N): 
503400; 3801200:  503700.  3801200;  503700. 
3801100: 503900.  3801100;  503900.  3800800: 
504000. 3800800: 504000. 3800400: 503900. 
3800400; 503900, 3800300:  503700,  3800300; 
503700.  3800400:  503400.  3800400;  503400. 
3800600:  503300.  3800600;  503300.  3800700; 
503200.  3800700;  503200.  3801000;  503300. 
3801000:  503300.  3801100;  503400.  3801100: 
and  503400,  3801200. 

(v)  Subunit  Id:  Land  bounded  by  the 
following  lITMll  NAD27  coordinates  (E,  N): 
505200, 3800400:  505500.  3800400; 505500. 
3800300;  506000.  3800300;  506000.  3800200: 
506100.  3800200:  506100.  3799900:  506000. 
3799900; 506000. 3800000:  505700.  3800000: 
505700,  3799900:  505600.  3799900: 505600. 
3799600:  505200.  3799600;  505200.  3800100; 
505100, 3800100: 505100. 3800300; 505200, 
3800300:  and  505200.  3800400. 

(vi)  Subunit  le:  Land  bounded  by  the 
following  IITMU  NAD27  coordinates  (E.  N): 
.506800.  3799900;  507000.  3799900;  507000, 
3799800:  507100.  3799800: 507100. 3799600. 
506900.  3799600;  506900.  3799200;  507200. 
3799200:  507200.  3799300;  507500,  3799300: 
507500.  3799200:  507600.  3799200:  507600. 
3799000:  507500.  3799000:  507500.  3798900: 
507400.  3798900;  507400.  3798700:  507300. 
3798700; 507300. 3798600:  506800.  3798600: 
506800.  3798800:  506200.  3798800:  506200. 
3799200;  506500.  3799200;  506500.  3799300: 
506600.  3799300:  506600.  3799500:  506700. 
3799500:  506700.  3799800:  506800.  3799800: 
and  506800.  3799900. 

(vii)  Subunit  If:  Land  bounded  by  the 
following  UTMl  1  NAD27  coordinates  (E,  N): 
506800.  3798100:  507000.  37981 OO;  507000. 
3798000; 507500.  3798000;  507500.  3797700; 
507600.  3797700;  507600,  3797400;  507500. 
3797400; 507500.  3797300;  507400,  3797300: 
507400.  3797200;  507000,  3797200;  507000. 
3797300: 506800.  3797300;  506800.  3797600; 
506700. 3797600: 506700. 3798000: 506800. 
3798000;  and  506800.  3798100 

(viii)  Subunit  Ig:  Land  bounded  by  the 
following  LITMl  1  NAD27  coordinates  (E,  N): 
508100.  3798200:  508300.  3798200;  508300. 
3798100:  508400.  3798100:  .508400.  3797900: 
508300.  3797900:  508300.  3797800;  508000. 
3797800:  508000.  3798100:  .508100.  3798100; 
and  508100.  3798200. 

(ix|  Subunit  Ih;  Land  bounded  by  the 
following  UTMl  1  NAD27  coordinates  (E.  N): 
507900.  3797600:  508400.  3797600:  508400. 
3797200:  508300.  3797200;  508300.  3797100; 
508200.  3797100;  508200.  3796800;  507800. 
3796800:  507800.  3797100:  507700,  3797100; 
507700.  3797500:  507900.  3797500:  and 
507900.  3797600. 

(x)  Subunit  li:  Land  bounded  by  the 
following  UTMl  1  NAD27  coordinates  (E.  N): 
...508400.  3797200;  508700.  3797200:  508700. 
3796900;  508400.  3796900;  and  508400. 
3797200. 

(xi)  Subunit  Ij:  Land  bounded  by  the 
following  ItTMll  NAD27  coordinates  (E.  N): 
508300.  3800600;  508600.  3800600;  508600. 


3800500:  508700.  3800500: 508700, 3800200: 
508600.  3800200:  508600.  3800100:  508100, 
3800100:  508100.  3800.500:  508300.  3800500: 
and  508300. 3800600. 

(xii)  Subunit  Ik:  Land  bounded  by  the 
following  UTMl  1  NAD27  coordinates  (E.  N): 
508100,  3799800:  508500,  3799800:  508500, 
3799400;  508400,  3799400:  508400,  3799300: 
508200, 3799300: 508200. 3799400; 508000. 
3799400:  508000. 3799700; 508100. 3799700: 
and  508100.  3799800. 

(xiii)  Subunit  ll:  Land  bounded  by  the 
following  UTMU  NAD27  coordinates  (E.  N): 
508700.  3799400:  509200.  3799400:  509200. 
3799100:  509100.  3799100:  509100.  3798900: 
.508700.  3798900:  and  508700.  3799400. 

(xiv)  Subunit  Im:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
509400.  3800700:  509700.  3800700:  509700. 
3800600: 509800.  3800600:  509800.  3800500; 
510300.  3800500:  510300.  380O40O:  510400. 
3800400:  510400.  3800300:  510600,  3800300; 
510600,  3800100:  510200.  3800100:  510200. 
3800300;  510100.  3800300:  510100.  3800400; 
509900.  3800400:  509900.  3800200:  509500. 
.3800200;  509500.  3800100:  509200.  3800100: 
509200.  3800300:  509100.  3800300:  509100. 
3800500;  509200.  3800500:  509200.  3800600: 
509400.  3800600;  and  509400.  3800700. 

(xv)  Subunil  In:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
510500.  3801200;  510700.  3801200:  510700. 
3800900; 510500, 3800900;  510500, 3800800: 
510400.  3800800:  510400.  3800700:  510600. 
3800700;  510600.  3800600;  510300.  3800600: 
510300.  3800700;  510200,  3800700:  510200, 
3800800:  510300,  3800800:  510300.  3801000; 
510400.  .3801000:  510400.  3801100:  510500. 
3801100:  and  510500.  3801200 

(xvil  Subunit  lo;  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
510900.  3800700;  511300.  3800700;  511300. 
3800500:  510900.  3800500:  and  510900, 
3800700 

(xvii)  Subunit  Ip:  Land  bounded  by  the 
following  LITMll  NAD27  coordinates  (E.  N): 
511900.  3801000:  512200. 3801000:  512200. 
3800800:  512300.  3800800;  512300.  3800700: 
512500.  3800700: 512500.  3800600:  512700. 
3800600:  512700.  3800800:  513000.  3800800: 
513000.  3800300;  512900.  3800300;  512900. 
3800100;  512800.  3800100:  512800.  3799900: 
512900.  3799900:  512900. 3799800:  513000. 
3799800:  513000.  3799700;  513100.  3799700: 
513100.  3799500:  513000.  3799.500:  513000. 
3799400:  512700.  3799400:  512700.  3799500: 
512500.  3799500;  512500.  3799600;  512300. 
3799600:  512300.  3799700:  512200.  3799700; 
512200.  3799800;  512100.  3799800;  512100. 
3799600;  512200,  3799600;  512200.  3799500: 
512300.  3799500;  512300,  3799200;  511800. 
3799200:  511800.  3799500;  511700.  3799500: 
511700.  3799400:  511400.  3799400:  511400. 
3799500:  511300.  3799500;  511300.  3799600; 
511200, 3799600: 511200, 3799700:  511100, 
3799700;  511100,  3799800;  511000,  3799800; 
511000.  3800100;  511200.  3800100:  511200. 
3800000;  511300.  3800000;  511300.  3799900: 
511700.  3799900:  511700.  3799800;  511800. 
3799800;  511800.  3799900:  512000.  3799900: 
512000.  .3800100;  511900.  3800100:  511900. 
3800500:  512000.  3800500:  512000.  3800700: 
511900,  3800700:  and  511900.  3801000 

(xviii)  Subunit  Iq:  Land  bounded  by  the 
following  UTMl  1  NAD27  coordinates  (E.  N): 
513200.  3800300:  513500.  3800300;  513500. 


3800200:  513900. 3800200: 513900.  3800100 
514000.  3800100:  514000.  3800000:  514100. 
3800000:  514100. 3799900:  514200.  3799900 
514200.  3800000:  514600.  3800000:  514600, 
3799800;  514500.  3799800:  514500.  3799300 
514100. 3799300:  514100.  3799600:  514000. 
3799600:  514000.  3799400;  513700.  3799400 
513700.  3799500:  513500.  3799500;  513500. 
3799400:  513600.  3799400:  513600.  3799300 
513900.  3799300;  513900.  3799200;  514000. 
3799200; 514000. 3798900;  513600.  3798900 
513600.  3798800;  513500.  3798800:  513500. 
3798700:  513300,  3798700:  513300.  3798800 
513200.  3798800:  513200.  3799000:  513100. 
3799000:  513100,  3799500:  513200,  3799500 
513200.  3799800:  513400,  3799800:  513400, 
3799900:  513100.  3799900;  513100.  3800200 
513200.  3800200:  and  513200.  3800300. 

(xix)  Subunit  Ir:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
514200.  3800800:  514500.  3800800;  514500. 
.3800500:  514200.  3800500;  and  514200. 
3800800 

(xx)  Subunit  Is:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
515500.  3802100:  515900.  3802100;  515900. 
3801900;  516000.  3801900;  516000.  3801800; 
516100.  3801800;  516100.  3801600;  516000, 
3801600:  516000.  3801500:  516500.  3801500; 
516500,  3801200:  516400. 3801200:  516400. 
3801100;  516200.  3801100;  516200,  3800900; 
516100.  3800900:  516100.  3800800;  516000. 
3800800:  516000,  3800700:  .'SKiHni   niiii-()0; 
515800,  3800600:  516200.  380UbUU   I'CUO. 
3800700:  516500,  3800700;  516500.  3799800; 
516400.  3799800:  516400. 3799700: 516300. 
3799700;  516300.  3799800;  516100.  3799800; 
516100.  3799900:  515800.  3799900:  515800, 
3799800:  515600.  3799800;  515600.  3799700: 
515300.  3799700:  515300.  3799800;  515000. 
3799800:  515000.  3799900;  514900.  3799900: 
514900.  3800100;  515000.  3800100:  515000. 
3800200:  515300.  3800200;  515300.  3800100: 
515400.  3800100:  515400.  3800200:  515500. 
3800200;  515500.  3800300:  515600.  3800300; 
515600.  3800200:  515800.  3800200:  515800, 
3800300:  515700.  3800300:  515700,  3800600: 
515600.  3800600:  515600.  3800800;  515100. 
3800800:  515100.  3800700;  515200.  3800700; 
515200.  3800400:  515100.  3800400;  515100. 
3800300;  514700.  3800300:  514700.  3800400; 
514600.  3800400;  514600.  3800800;  514500. 
3800800;  514500.  3800900;  514400.  3800900: 
514400.  3801100;  514500.  3801100:  514500. 
3801200;  514600,  3801200:  514600,  3801300: 
514800.  3801300;  514800.  3801400;  515200. 
3801400:  515200.  3801300:  515700.  3801300: 
515700.  3801500:  515600.  3801500:  515600. 
3801600:  515500.  3801600:  515500.  3801700: 
515400.  3801700:  515400. 3802000: 515500, 
3802000:  and  515500.  3802100. 

(xxi)  Subunit  It:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
514800.  3799600:  515000.  3799600:  515000. 
3799500;  515100.  3799500;  515100.  3799200; 
515000.  3799200;  515000.  3799100:  514800. 
3799100:  514800.  3799200:  514700.  3799200: 
514700.  3799300:  514600.  3799300;  514600. 
3799400;  514700.  3799400;  514700.  3799500: 
514800.  3799500:  and  514800.  3799600. 

(xxii)  Subunit  lu;  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
516700.  3799700:  516900.  3799700;  516900. 
3799600:  517100.  3799600:  517100.  3799500; 
517200.  3799500:  517200.  3799000:  517300. 
3799000;  517300.  3798700:  516800.  3798700; 
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516800.  3798600;  516400.  3798600;  516400, 

3798700;  516300.  3798700;  516300.  3798600 

516100.  3798600:  516100.  3798700;  516000. 

3798700;  516000.  3798800;  515900.  3798800 

515900.  3798900:  515700.  3798900;  515700. 

3799000:  515400.  3799000;  515400.  3799100 

515300.  3799100;  515300.  3799500;  516000. 

3799500;  516000,  3799400:  516300. 3799400 

516300.  3799300;  516400.  3799300:  516400. 

3799600;  516700.  3799600;  and  516700. 

3799700. 
(xxiii)  Subunit  Iv:  Land  bounded  by  the 

following  UTMll  NAD27  coordinates  (E.  N): 

516700.  3800500:  517100.  3800500;  517100. 

3800300;  517200.  3800300:  517200.  3800000: 

517100.  3800000:  517100.  3799900;  516700. 

3799900:  516700.  3800000:  516600.  3800000: 

516600.  3800400;  516700.  3800400:  and 

516700,  3800500. 
(xxiv)  Subunit  Iw:  Land  bounded  by  the 

following  UTMll  NAD27  coordinates  (E,  N): 

518600.  3799900;  519100.  3799900:  519100. 

3799600;  519000.  3799600;  519000.  3799500; 

518700.  3799500:  518700.  3799400;  518500. 

3799400:  518500.  3799200:  518400.  3799200; 

518400.  3799100;  518300.  3799100;  518300. 

3799000;  518200.  3799000;  518200.  3799100; 

517900.  3799100:  517900.  3798900;  517800. 

3798900;  517800.  3798800;  517600.  3798800; 

517600.  3798900:  517500.  3798900:  517500. 

3799000:  517400.  3799000;  517400,  3799300; 

517300.  3799300;  517300.  3799700;  517500. 

3799700:  517500.  3799800;  518100,  3799800; 
518100,  3799700:  518400,  3799700;  518400, 

3799800;  518600,  3799800;  and  518600, 
3799900. 

(xxv)  Subunit  Ix:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
515400,  3797400;  515800.  3797400;  515800. 
3797300;  516300.  3797300:  516300.  3797200; 
516400.  3797200:  516400.  3796900:  515500. 
3796900;  515500.  3797000;  515400.  3797000: 
and  515400.  3797400. 

(xxvi)  Subunit  ly:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
519100.  3797200;  519400.  3797200:  519400. 
3797100:  519500,  3797100;  519500,  3796900: 
519700.  3796900:  519700.  3796000:  519600. 
3796000;  519600.  3795900:  519500.  3795900: 
519500,  3795700;  519100.  3795700;  519100. 
3796100;  519000.  3796100:  519000.  3796300; 
518900.  3796300;  518900. 3796600;  518800, 
3796600:  518800.  3796800:  518900.  3796800: 
518900.  3797000:  519000.  3797000;  519000. 
3797100:  519100.  3797100:  and  519100. 
3797200. 

(xxvii)  Subunit  Iz:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
519600.  3797600;  519800.  3797600:  519800, 
3797500;  520300,  3797500:  520300,  3797100: 
520200,  3797100:  520200,  3797000;  519800, 
3797000:  519800,  3797100;  519700,  3797100: 
519700.  3797200;  519500.  3797200:  519500. 
3797500;  519600.  3797500:  and  519600. 
3797600. 

(xxviii)  Subunit  laa:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
519700.  3800600:  520200,  3800600;  520200, 
3800200;  520100.  3800200;  520100.  3800100: 
519700.  3800100:  and  519700,  3800600. 

(xxix)  Subunit  lab:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
520000.  3800000:  520700.  3800000;  520700. 
3799900:  520800.  3799900:  520800.  3799500: 
520400.  3799500:  520400.  3799600;  519900. 
3799600;  519900.  3799900;  520000.  3799900: 
and  520000.  3800000. 


(xxx)  Subunit  lac:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates'  (E.  N): 
521000.  3800000:  521500.  3800000;  521500. 
3799700:  521400.  3799700:  521400,  3799500: 
520900,  3799500:  520900,  3799800:  521000, 
3799800:  and  521000,  3800000. 

(xxxi)  Subunit  lad:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
520000.  3799400:  520500.  3799400:  520500. 
3799300;  520600.  3799300:  520600,  3799100: 
520300,  3799100:  520300,  3799200;  520200. 
3799200:  520200.  3799100:  520000,  3799100: 
520000,  3799000:  520200,  3799000;  520200, 
3798800:  520100,  3798800:  520100.  3798700: 
519700.  3798700:  519700,  3799100:  519900, 
3799100;  519900,  3799300;  520000,  3799300; 
and  520000,  3799400. 

(xxxii)  Subunit  lae:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
521400,  3799000:  522000.  3799000:  522000. 
3798600;  521600.  3798600:  521600,  3798500: 
521500,  3798500;  521500,  3798400:  521300, 
3798400:  521300.  3798300;  521200,  3798300; 
521200,  3798200:  520900,  3798200:  520900, 
3798300:  520700.  3798300;  520700,  3798000: 
520300.  3798000;  520300.  3798300;  520400. 
3798300:  520400.  3798400:  520600.  3798400: 
520600.  3798500;  520400.  3798500;  520400. 
3798700:  520500.  3798700:  520500.  3798800; 
520700.  3798800;  520700.  3798700:  520800. 
3798700:  520800,  3798800;  521100,  3798800; 
521100,  3798700:  521400,  3798700:  521400, 
3798800;  521300,  3798800:  521300,  3798900: 
521400,  3798900:  and  521400.  3799000. 

(xxxiii)  Subunit  laf;  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
519800,  3794600;  520100.  3794600;  520100. 
3794200;  519800.  3794200:  and  519800. 
3794600. 

(xxxiv)  Subunit  lag:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
520400,  3794200;  521100,  3794200;  521100, 
3793900:  521000,  3793900;  521000.  3793800: 
520700.  3793800:  520700.  3793700:  520400. 
3793700:  520400.  3793800;  520300.  3793800; 
520300.  3793700:  520000.  3793700;  520000. 
3793800;  519900.  3793800:  519900,  3794000: 
520000,  3794000;  520000.  3794100:  520400. 
3794100:  and  520400.  3794200. 

(xxxv)  Subunit  lah:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
521600.  3794700:  521800.  3794700;  521800. 
3794600:  521900.  3794600:  521900,  3794300: 
521800.  3794300;  521800.  3794200;  521400. 
3794200;  521400.  3794500;  521500.  3794500: 
521500.  3794600;  521600.  3794600:  and 
521600.  3794700. 

(xxxvi)  Subunit  lai:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
521300.  3793300:  521700.  3793300:  521700, 
3793200:  521800,  3793200;  521800,  3793000: 
521900,  3793000;  521900,  3793100:  522400, 
3793100:  522400,  3793000:  522600,  3793000: 
522600,  3792900:  522800,  3792900;  522800, 
3792800;  523000,  3792800:  523000,  3792500; 
523100,  3792500:  523100.  3792400:  523400. 
3792400;  523400.  3792300;  523500.  3792300: 
523500.  3791900:  523400.  3791900:  523400. 
3791800:  523200.  3791800:  523200.  3791900: 
523100.  3791900:  523100.  3792000;  522800. 
3792000:  522800.  3792100:  522700.  3792100; 
522700.  3792200;  522400.  3792200:  522400. 
3792300;  522200.  3792300:  522200.  3792400: 
522000.  3792400;  522000.  3792600:  521900. 
3792600;  521900.  3792500:  521800.  3792500; 
521800.  3792600:  521700.  3792600:  521700. 


3792700;  521400.  3792700;  521400.  3792900: 
521200,  3792900:  521200,  3793200:  521300, 
3793200:  and  521300,  3793300. 

(xxxvii)  Subunit  laj:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
524100,  3792500:  524300.  3792500:  524300. 
3792400:624500.  3792400:  524500.  3792300: 
524700.  3792300:  524700.  3792200:  524800, 
3792200:  524800,  3792100:  524900,  3792100: 
524900,  3792200:  525300,  3792200:  525300, 
3792100:  525400,  3792100:  525400.  3791800: 
525300,  3791800:  525300.  3791600;  525500. 
3791600;  525500.  3791500:  525600,  3791.500: 
525600.  3791300:  525700.  3791300:  525700. 
3791200;  525800.  3791200;  525800.  3791500: 
526200.  3791500:  526200.  3791300:  526300. 
3791300:  526300.  3791200:  526500.  3791200: 
526500.  3791100:  526700.  3791100:  526700. 
3791000:  526800.  3791000:  526800.  3791100: 
527100.  3791100;  527100,  3791000;  527200, 
3791000:  527200,  3790900:  527400,  3790900; 
527400,  3790600:  527500.  3790600;  527500, 
3790100:  527000,  3790100:  527000,  3790200: 
526900. 3790200; 526900.  3790400:  526600. 
3790400:  526600.  3790500:  526500,  3790500: 
526500,  3790200:  526400,  3790200;  526400, 
3790100:  526300,  3790100;  526300,  3790000; 
526000,  3790000:  526000.  3790500:  525700, 
3790500;  525700.  3790400;  525600.  3790400: 
525600,  3790500:  525500,  3790500;  525500. 
3790600;  525400,  3790600;  525400,  3790700; 
525300,  3790700:  525300.  3791000:  525100. 
3791000:  525100.  3791200:  524800.  3791200; 
524800.  3791300;  524700.  3791300:  524700. 
3791200;  524300.  3791200;  524300.  3791300: 
524200.  3791300;  524200.  3791400:  524000. 
3791400:  524000.  3791500:  523800.  3791500: 
523800.  3791900;  524200.  3791900:  524200. 
3792100:  524000.  3792100:  524000,  3792400; 
524100.  3792400;  and  524100.  3792500: 
excluding  land  bounded  by  525900.  3791100: 
525900.  3790900;  526000.  3790900;  526000. 
3791100;  and  525900,  3791100. 

(xxxviii)  Subunit  lak:  Land  bounded  by 
the  following  UTMll  NAD27  coordinates  (E. 
N):  527600.  3790400;  527900.  3790400: 
527900.  3790300:  528000.  3790300:  528000. 
3790100;  527900.  3790100:  527900.  3790000: 
527600.  3790000:  and  527600,  3790400 

(xxxix)  Subunit  lal:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
527900,  3789600;  528200,  3789600:  528200. 
3789300;  527800.  3789300:  527800.  3789500. 
527900.  3789500:  and  527900.  3789600. 

(xl)  Subunil  lam:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
526900.  3789400:  527100,  3789400:  527100, 
3789300:  527200.  3789300;  527200.  3789100: 
527400.  3789100:  527400.  3789200;  527700. 
3789200;  527700.  3789100:  527800,  3789100: 
527800.  3789000:  528000.  3789000;  528000. 
3789100;  528400,  3789100:  528400,  3789000: 
528500.  3789000;  528500.  3788900:  528600. 
3788900;  528600.  3788700:  528700.  3788700; 
528700.  3788600;  528800.  3788600:  528800. 
3788400:  528900.  3788400:  528900,  3788300: 
529000,  3788300:  529000,  3788100:  528900. 
3788100:  528900.  3788000:  528700.  3788000: 
528700.  3788100:  528100.  3788100:  528100. 
3788300:  527900.  3788300:  527900.  3788400: 
527800.  3788400:  527800,  3788500:  527700. 
3788500:  527700,  3788600:  527600,  3788600: 
527600,  3788500:  527200,  3788500;  527200. 
3788700.  527100.  3788700:  527100.  3788600: 
526800.  3788600:  526800.  3788700:  526600. 
3788700:  526600.  3788900:  526700.  3788900: 
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526700.  ;i   ■       M 10.  3789000;  and 
526900.  3789400. 

(xli)  Subunit  Ian:  Land  bounded  by  the 
following  LITMll  NAD27  coordinates  (E,  N): 
529200,  3788100:  529500,  3788100;  529500, 
3787700;  529400,  3787700;  529400,  3787600; 
529100.  3787600;  529100.  3788000;  529200. 
3788000;  and  529200.  3788100. 

(xlii)  Subunit  lao:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
530200.  3788000;  531100,  3788000;  531100. 
3787600;  530800,  3787600;  530800. 3787500; 
530900.  3787500;  530900.  3787200:  530200, 
3787200;  530200.  3787300;  530100.  3787300; 
530100.  3787500;  530200.  3787500;  and 
530200.  3788000. 

(xliii)  .Subunit  lap:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 


527700,  3786500;  528000.  3786500:  528000. 
3786400;  528100.  3786400:  528100.  3786200; 
528200.  3786200;  528200.  3785900;  528100. 
3785900;  528100.  3785800:  527800.  3785800: 
527800.  3785900;  527700.  3785900:  527700. 
3786100;  527600.  3786100:  527600.  3786300; 
527700.  3786300:  and  527700.  3786500. 

(5)  Bertha  Ridge  Unit.  San  Bernardino 
County.  California. 

(i)  From  USGS  1:24.000  quadrangle  maps 
Fawnskin  and  Big  Bear  City.  California,  land 
bounded  bv  the  following  UTMll  NAD27 
coordinates  (E,  N);  512000.  3793000;  512700. 
3793000;  512700.  3792900;  512900.  3792900: 
512900.  3792700;  513400.  3792700:  513400. 
3792400:  513300.  3792400;  513300.  3792300; 
513100.  3792300:  513100.  3792400;  513000. 
3792400;  513000,  3792500;  512900.  3792500. 


512900.  3792600;  512800.  3792600:  512800. 
3792,500;  512400.  3792500:  512400.  3792300: 
512.300.  3792,300;  512300.  3791900;  512200, 
3791900;  512200,  3791800:  512000,  3791800; 
512000,  3791600:  511900,  3791600:  511900. 
3791400:  511500.  3791400;  511500.  3791800: 
511600.  3791800;  511600.  3792000;  511500, 
3792000;  511500.  3792100:  511400.  3792100: 
511400.  3792.500:  511500.  3792500;  511500. 
3792600:  511600.  3792600;  511600.  3792700; 
511800.  3792700;  511800.  3792900:  512000, 
3792900:  and  512000.  3793000. 

(ii)  Note:  Eriogonum  ovalifolium  var. 
vineum  map  follows: 

RiLLlMG   CODE    i;"Cf   "■'.    P 


Eriogonum  ovalifolium  var.  vineum  Critical  Habitat 


X 


Unit  1  ,       \^ 

»*.    Unit  1    ^v^     • 


Unit  1 


BILLING  CODE  4310-55-C 

«  •  «  *  * 

Family  Polvgonareae:  Oxylfm  u  l\n  i.'shii 
var.  goodmaniana  (Cushenbury  Oxytheca) 

(1)  Critical  habitat  units  are  depicted  for 
San  Bernardino  County,  (.alifornia.  on  the 
maps  below. 

(2)  The  primary  constituent  elements  of 
critical  habitat  for  Uxytbfca  parisbii  yar. 
goodmaniana  are  those  habitat  components 
that  are  essential  for  the  primary  biological 
needs  of  the  species.  Based  on  our  c:urrenl 
knowledge  of  this  spe<;ies.  the  primary 


constituent  elements  of  critical  habitat  for 
this  species  are  listed  below  and  consist  of. 
but  are  not  limited  to: 

(i)  Soils  derived  primarily  from  upslope 
limestone,  a  mixture  of  limestone  and 
dolomite,  or  limestone  talus  substrates  with 
parent  materials  thai  include  Bird  Spring 
Formation.  Bonanza  King  Formation,  middle 
and  lower  members  of  the  Monte  Crislo 
Limestone,  and  the  Crystal  Pass  member  of 
the  Sultan  Limestone  Formation  at  elevations 
between  1.440  and  2.372  m  (4.724  and  7.782 
ft); 


(ii)  Soils  with  intact,  natural  surfaces  that 
have  not  been  substantially  altered  by  land 
use  activities  (e.^.,  graded,  excavated,  re- 
contoured,  or  otherwise  altered  by  ground- 
disturbing  equipment);  and 

(iii)  Associated  plant  communities  that 
have  areas  with  a  moderately  open  canopy 
cover  (generally  between  25  and  53  percent 
(Neel  2000)). 

(3)  Existing  features  and  structures,  such  as 
buildings.  a<:tive  mines,  paved  or  unpaved 
roads,  other  paved  or  cleared  areas,  lawns, 
and  other  urban  landscaped  areas,  are  not 
likely  to  contain  one  or  more  of  the  primary 
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constituent  elements,  i-ederai  actions  limited 
to  those  areas,  therefore,  would  not  trigger  a 
se<;tion  7  consultation,  unless  they  may  affect 
the  species  or  primary  constituent  elements 
in  adjacent  critical  habitat. 

(4)  Northeastern  Slope  Unit.  San 
Bernardino  County.  California. 

(i)  From  USGS  1:24.000  quadrangle  maps 
Butler  Peak,  Fawnskin.  Big  Bear  City. 
Rattlesnake  Canyon,  and  Onyx  Peak. 
California. 

(ii)  Subunit  la:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
498200.  3801600:  498500.  3801600:  498500. 
3801500:  498600.  3801500;  498600.  3801200: 
498300. 3801200: 498300. 3801300: 498200. 
3801300;  and  498200.  3801600. 

(iii)  Subunit  lb:  Land  bounded  by  the 
following  LITMll  NAD27  coordinates  (E.  N): 
498800.  3801200:  499400.  3801200:  499400. 
UUlO'ion  409500.  3800900;  499500,  3800800 
4  <t(,iMi  IHOOHOO;  499600.  3800600;  499500, 
3800600; 499500. 3800500;  499400.  3800500 
499400.  3800400;  499100,  3800400;  499100, 
3800300; 499000. 3800300;  499000,  3800000 
498900.  3800000;  498900.  3799900;  498700, 
3799900;  498700,  3799600.  49H300.  3799600 
498300.  3800000;  498400.  3800000;  498400, 
3800100: 498600. 3800100;  498600. 3800300 
498500.  3800300;  498500,  3800400;  498200. 
3800400;  498200.  3800500;  498000.  3800500 
498000.  3800800:  498400.  3800800;  498400. 
3800900;  498700.  3800900;  498700.  3801100 
498800.  3801100:  and  498800,  3801200. 

(iv)  Subunit  Ic;  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
500200,  3799900:  500600,  3799900;  500600, 
3799800;  500700,  3799800;  500700,  3799600; 
500600,  3799600;  500600,  3799500;  500300. 
3799500;  500300,  3799600:  500200,  3799600: 
and  500200,  3799900. 

(v)  Subunit  Id:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
502800,  3797400;  503400,  3797400;  503400, 
3797200;  503500,  3797200;  .503500,  3797000: 
503400.  3797000;  503400.  3796900;  502900. 
3796900;  502900.  3797000;  502800.  3797000: 
and  502800, 3797400. 

(vi)  Subunit  le;  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
503600,  3799300:  504000.  3799300;  504000. 
3798600:  504300,  3798600;  504300,  3798500 
504400,  3798500;  504400,  3798400:  505300. 
3798400;  505300,  3798300;  505500,  3798300 
505500,  3798000;  505300,  3798000;  505300, 
3797700;  505100,  3797700:  505100,  3797800 
505000,  3797800:  505000,  3798000;  504500, 
37^8000;  504500,  3797900:  504300,  3797900 
504300,  3798000;  504000,  3798000;  504000, 
3798100;  503900.  3798100;  503900,  3798300 
503800,  3798300:  503800,  3798100;  503,500, 
3798100;  503500,  3798000:  503100,  3798000 
503100.  3798400;  503200.  3798400:  503200, 
3798500:  503700.  3798500:  503700.  3798600 
503600.  3798600;  and  503600.  3799300. 

(vii)  Subunit  If:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
506700.  3799500:  506900.  3799500:  506900. 
3799200:  507200.  3799200;  507200.  3799.300: 
507.500.  3799.300;  507500.  3799200:  .507600, 
3799200:  507600,  3799000;  507500,  3799000: 
507500,  3798900:  507400,  3798900:  507400, 
3798800;  506900,  3798800;  506900.  3798900; 
506700.  3798900:  506700.  3798800;  506000. 
3798800;  506000.  3799200:  506600.  3799200; 
506600.  3799400;  506700.  3799400;  and 
506700.  3799500. 


iviiij  .Subunit  ig:  Lhiki  Dounuen  tiy  ine 
following  UTMll  NAD27  coordinates  (E.  N): 
506800.  3798100:  507300.  3798100:  507300. 
3797800:  507400.  3797800:  507400.  3797700 
507600.  3797700;  507600.  3797600;  507900. 
3797600;  507900.  3797500;  508000.  3797500 
508000.  3797400;  508100.  3797400;  508100. 
3797200;  508200.  3797200:  508200.  3797000 
508300.  3797000:  508300.  3796700;  508400. 
3796700;  508400.  3796600;  508500.  3796600 
508500.  3796200;  ,508200.  3796200:  508200. 
3796100: 507700. 3796100: 507700. 3796500 
507800.  3796500;  507800.  3796600;  507900. 
3796600;  507900.  3796700;  507800.  3796700 
507800.  3796800;  507700.  3796800;  .507700. 
3797000;  507600.  3797000:  507600.  3797400 
507500.  3797400;  507500.  3797300;  507400. 
3797300;  507400, 3797200;  507000,  3797200 
507000.  3797300;  506900.  3797300:  506900. 
3797400;  506800.  3797400;  506800.  3797600 
506700.  3797600:  506700.  3798000:  506800. 
3798000;  and  506800.  3798100. 

(ix)  Subunit  Ih:  Land  bounded  bv  the 
following  UTMl  1  NAD27  coordinates  (E.  N): 
508800.  3799300;  509000.  3799300;  509000. 
3799200:  509100.  3799200:  509100.  3798800 
509000,  3798800;  509000,  3798700;  508800. 
3798700:  508800.  3798800:  508700,  3798800 
508700,  3799100;  508800.  3799100;  and 
508800,  3799300. 

(x)  Subunit  Ii:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
509300,  3801000;  509600,  3801000;  509600. 
3800800;  509700.  3800800;  509700.  3800700 
509800.  3800700;  509800.  3800500;  510100. 
3800500;  510100.  3800400:  SlOaoiFr^?®^*^^ 
510300.  3800300;  510500.  3800300r5l0500. 
3800000;  509900.  3800000:  509900.  3800100 
509500.  3800100:  509500.  3800400:  509600. 
3800400;  509600.  3800500:  509500.  3800500 
509500.  3800600:  509400.  3800600:  509400. 
3800800;  509300.  3800800;  and  509300. 
3801000. 

(xi)  Subunit  Ij:  Land  bounded  bv  the 
following  UTMll  NAD27  coordinates  (E.  N): 
511000.  3800100:  511200.  3800100:  511200. 
3800000;  511300.  3800000;  511300.  3799900 
511500.  3799900:  511500.  3799800:  511600. 
3799800;  511600,  3799600;  511500,  3799600 
511500,  3799500:  511300.  3799.500:  511300. 
3799600;  511200.  3799600;  511200,  3799800 
511100.  3799800:  511100,  3799900:  511000. 
3799900:  and  511000.  3800100. 

(xii)  Subunit  Ik:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
512300.  3800600:  512600.  3800600;  512600. 
3800500;  512700.  3800500:  512700.  3800100 
512600.  3800100;  512600.  3799900;  512700. 
3799900:  512700.  3799600:  512300,  3799600 
512300,  3799700:  512100,  3799700:  512100, 
3799600;  511700,  3799600;  511700.  3799800 
511900.  3799800:  511900.  3799900;  512000. 
3799900;  512000.  3799800:  512100.  3799800 
512100.  3800000:  511900.  3800000;  511900. 
3800100;  511800.  3800100;  511800.  3800500 
512.300.  3800500:  and  512300.  3800600. 

(xiii)  Subunit  ll:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
513300.  3799300;  513600.  3799300;  513600. 
3799200;  513700.  3799200:  513700,  3798900 
513600,  3798900;  513600,  3798800:  513400. 
3798800; 513400, 3798900; 513200, 3798900 
513200,  3799200;  513300,  3799200:  and 
513300,3799300. 

(xiv)  Subunit  Im:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 


.Ti.t.iuu,  .inou4Uu:  .Ti.riuu,  .louu-twu  n.i.iiiu 
3800200;  513700,  3800200;  513700.  3800100; 
513800,  3800100;  513800.  3800000;  514000, 
3800000;  514000.  3799900;  514100.  3799900: 
514100.  3799700:  513800.  3799700;  513800. 
3799800;  513700,  3799800;  513700,  3799900: 
513300.  3799900;  513300.  3800000:  513200. 
3800000;  513200.  3800300:  513300.  3800300; 
and  513300.  3800400. 

(xv)  Subunit  In:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N); 
514200.  3800800:  514400.  3800800:  514400. 
3800700;  514.500.  3800700:  514500.  3800500; 
514200,  3800500;  and  514200.  3800800. 

(xvi)  Subunit  lo:  Land  bounded  bv  the 
following  UTMll  NAD27  coordinates  (E.  N): 
514800,  3801300;  515000.  3801300:  515000, 
3801200;  515100,  3801200:  515100.  3801000; 
515000,  3801000;  515000,  3800900:  514700, 
3800900:  514700,  3801200;  514800,  3801200: 
and  514800,3801300. 

(xvii)  Subunit  Ip:  Land  bounded  by  the 
following  UTMll  NAU27  coordinates  (E,  N): 
514600,  3799700;  514900,  3799700:  514900, 
3799400:  514600,  3799400:  and  514600, 
3799700. 

(xviii)  Subunit  Iq;  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
515900,  3802200;  516200, 3802200; 516200, 
3801900;  516100.  3801900;  516100,  3801800; 
515900,  3801800;  515900.  3801900;  515800, 
3801900:  515800,  3802100;  515900,  3802100: 
and  515900,  3802200. 

(xix)  Subunit  Ir:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E.  N): 
516100,  3801400;  516400,  3801400;  516400. 
3801000;  516100.  3801000:  516100.  3801100; 
516000.  3801100;  516000.  3801300;  516100, 
3801300;  and  516100,  3801400. 

[xx]  Subunit  Is:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
515300.  3800400:  515600.  3800400;  515600. 
3800300;  515700.  3800300:  515700.  3799800; 
515600.  3799800:  515600.  3799700;  515.300. 
3799700;  and  515300.  3800400. 

(xxi)  Subunit  It:  Land  bounded  by  the 
following  LTMll  NAD27  coordinates  (E.  N): 
515700.  3800600:  516100,  3800600:  516100. 
3800500;  516400.  3800500;  516400,  3800400; 
516500.  3800400;  516500.  3799800;  516400. 
3799800;  516400.  3799700:  516300.  3799700: 
516300.  3799800:  516100.  3799800:  516100. 
3800000;  516000.  3800000:  516000.  3800100; 
515800.  3800100:  515800,  3800300;  515700. 
3800300:  and  515700.  3800600. 

(xxii)  Subunit  lu:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
516800,  3800400:  517100,  3800400;  517100, 
3800300:  517200,  3800300:  517200.  3800000; 
516800.  3800000;  and  516800.  3800400. 

(xxiii)  Subunit  Iv:  Land  bounded  by  the 
following  UTMll  NAD2"  coordinates  (E,  N); 
515500.  3799600;  515900.  3799600;  515900. 
3799500;  516000.  3799500;  516000,  3799400: 
516400,  3799400;  516400,  3799,300;  516500, 
3799300:  516500.  3799100;  516700.  3799100: 
516700,  3799200;  516600,  3799200;  516600, 
3799400:  516700,  3799400;  516700,  3799500; 
517000,  3799500;  517000.  3799.300;  517100. 
3799300:  517100.  3799100;  517200.  3799100: 
517200.  3798700:  516500.  3798700;  516500. 
3798800:  516300.  3798800:  516300.  3798900; 
516200.  3798900;  516200.  3799000;  516100. 
3799000:  516100,  3799100;  515900.  3799100: 
515900, 3799000;  515700,  3799000:  515700, 
3798900:  515400,  3798900;  515400,  3799000; 
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51aJ0U,  ,i7'J'JUUU.  :jl3.iOU,  .iZ'I'J.iUU.  jl  :i4UU. 
3799300;  515400,  ;}799500;  515500.  3799500; 
and  515500,  3799600 

(xxiv)  Subunit  Ivv:  Land  bounded  by  the 
following  lITMll  NAD27  roordinates  (E.  N): 
517500,  3799800;  518000,  3799800;  518000, 
3799700;  518300.  3799700;  518300, 3799800; 
518600,  3799800;  518600,  3799700;  518800, 
3799700;  518800,  3799400;  518600,  3799400; 
518600,  3799.300;  518700,  3799,300;  518700, 
3798900;  518300,  3798900;  518300.  3799000; 
518200.  3799100;  517900, 
3798800; 517800. 3798800; 
517500,3798700; 517500, 
3799000;  517400,  3799300; 
and  517.500,  3799800 
(xxv)  Subunit  Ix;  Land  lx)unded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
520900,  3798700;  521200,  3798700;  521200, 
3798600;  521.300.  3798600;  521300,  3798300; 
521200,  3798300;  521200.  3798100:  520800. 


518200.  3799000 
3799100;  517900 
517800.  3798700 
3799000;  517400 
517500,  3799.300 


( ,  ')«  11)1).  i.;i)fiuu,  ^  ,  'in^fni.    >.:u/  uu,  i ,  ■in.:ini. 
520700,  3798600;  520900.  3798600;  and 
520900,  3798700. 

(xxvi)  Subunit  ly:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N); 
526700,  3791000;  527000.  3791000;  527000, 
3790900;  527300.  3790900;  527300.  3790800; 
527400.  3790800;  527400.  3790600;  527000, 
3790600;  527000,  3790400;  526600,  3790400; 
526600.  3790700;  526700, 3790700; and 
526700.  3791000. 

(xxvii)  Subunit  Iz:  Land  bounded  by  the 
following  UTMl  1  NAD27  coordinates  (E,  N): 
527800, 3790700;  528200,  3790700;  528200, 
3790300;  528000,  3790300;  528000.  3790200; 
527800.  3790200;  527800.  3790300;  527700. 
3790300; 527700.  3790600;  527800. 3790600; 
and  527800,  3790700. 

(xxviii)  Subunit  laa:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
527800,  3789600;  528200,  3789600;  528200. 


,,  n  >.;uu.  ,.27700,  3789200;  527700,  3789500; 
527800,  3789500;  and  527800,  3789600. 

(xxix)  Subunit  lab:  Land  bounded  by  the 
following  UTMl  1  NAD27  coordinates  (E,  N): 
528400,  3790100;  528600,  3790100;  528600, 
3790000;  528800,  3790000;  528800.  3789600; 
528400,  3789600;  528400,  3789700;  528300, 
3789700;  528300,  3790000;  528400,  3790000; 
and  528400,  3790100. 

(xxx)  Subunit  lar:  Land  bounded  by  the 
following  UTMll  NAD27  coordinates  (E,  N): 
530.300,  3788100;  530.500.  3788100;  530500, 
3788000;  530600,  3788000;  530600,  3787400; 
530300,  3787400;  530300,  3787600;  530200, 
3787600;  530200,  3788000;  530300.  3788000; 
and  530300.  3788100. 

(xxxi)  Note;  Oxytheca  parishii  var. 
goodmaniana  map  follows: 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  63   264   and  265 
(FRi.    ^^1H  •>; 

RIN  20h()   AC,9^4 

National  Emission  Standards  for 
Hazardous  Air  Pollutants    Surface 
Coating  of  Automobiles  and  Ligfit-Duty 
Trucks 

AOtNCv:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  amendments. 


SUMMARY:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  automobile 
and  ligfet-duty  truck  surface  coating 
operations  located  at  major  sources  of 
hazardous  air  pollutants  (HAP).  The 
proposed  NESHAP  would  implement 
section  112(d)  of  the  Clean  Air  Act 
(CAA)  by  requiring  these  operations  to 
meet  HAP  emission  standards  reflecting 
the  application  of  the  maximum 
achievable  control  technology  (MACT). 
The  primary  HAP  emitted  by  these 
operations  are  toluene,  xylene,  glycol 
ethers,  methyl  ethyl  ketone  (MEK). 
methyl  isobutyl  ketone  (MIBK). 
ethylbenzene.  and  methanol.  The 
proposed  rule  would  reduce  nationwide 
HAP  emissions  from  these  major 
sources  by  about  60  percent. 

This  action  also  proposes  to  amend 
the  Air  Emission  Standards  for 
Equipment  Leaks  for  owners  and 
operators  of  hazardous  waste  treatment, 
storage,  and  disposal  facilities  to  exempt 
certain  activities  covered  by  the 
proposed  NESHAP  from  these 
standards. 

DATES:  Comments.  Submit  comments  on 
or  before  February  7.  2003. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing,  they  should  do  so  by  January  3. 
2003.  If  requested,  a  public  hearing  will 
be  held  approximately  15  days  after  the 
date  of  publication  of  this  document  in 
thn  Federal  Register. 
ADDRESSES:  Comments.  By  U.S.  Postal 
borvico.  written  comments  should  be 
submitted  (in  duplicate  if  possible)  to: 
Office  of  Air  and  Radiation  Docket  and 
Information  Center  (6102T),  Attention 
Docket  Number  A-2001-22.  U.S.  EPA. 
1200  Pennsylvania  Avenue.  NW, 
■Washington,  DC  20460.  In  person  or  by 
courier,  deliver  comments  (in  duplicate 
if  possible)  to:  Office  of  Air  and 
Radiation  Docket  and  Information 
Center  (6102T).  Attention  Docket 
Number  A-2001-22.  U.S.  EPA.  1301 


.nstitutiun  Avenuk),  NW..  Kuoni  B102. 
W  dshington,  DC  20460.  The  EPA 
requests  a  separate  copy  also  be  sent  to 
the  contact  person  listed  in  FOR 
FURTHER  INFORMATION  CONTACT 

Public  Hearing.  If  a  public  hearing  is     ' 
held,  it  will  be  held  at  our  Office  of 
Administration  auditorium  in  Research 
Triangle  Park,  North  C>arolina.  You 
should  contact  Ms.  )anet  Eck,  Coatings 
and  Consumer  Products  Group, 
Emission  Standards  Division  (C539-03). 
U.S.  EPA.  Research  Triangle  Park.  North 
•Carolina  27711.  telephone  number  (919) 
541-7946  to  request  to  speak  at  a  public 
hearing  or  to  find  out  if  a  hearing  will 
be  held. 

Docket.  Docket  No.  A-2001-22 
contains  supporting  information  used  in 
developing  the  proposed  standards.  The 
docket  is  located  at  the  U.S.  EPA.  1301 
Constitution  Avenue.  NW.  Washington. 
DC  20460  in  Room  B108.  and  may  be 
inspected  from  8:30  a.m.  to  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  .Salman,  (.natings  and  Consumer 
Products  Group.  Emission  Standards 
Division  (C539-03).  U.S.  EPA,  Research 
Triangle  Park.  NC  27711:  telephone 
number  (919)  541-0859:  facsimile 
number  (919)  541-5689;  electronic  mail 
(e-mail)  address:  salman.dave@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Conunt'iits.  Cioniments  and  data  may  be 
submitted  by  e-mail  to:  a-and-r- 
docket@epa.gov.  Electronic  comments 
must  be  submitted  as  an  ASCII  file  to 
avoid  the  use  of  special  characters  and 
encryption  problems  and  will  also  be 
accepted  on  disks  in  WordPerfect®  file 
format.  All  comments  and  data 
submitted  in  electronic  form  must  note 
the  docket  number:  A-2001-22.  No 
confidential  business  information  (CBI) 
should  be  submitted  by  e-mail. 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  Mr.  David  Salman,  c/o 
OAQPS  Document  Control  Officer 
(C404-02).  U.S.  EPA.  Research  Triangle 
Park,  NC  27711.  The  EPA  will  disclose 
information  identified  as  CBI  only  to  the 
extent  allowed  by  the  procedures  set 
forth  in  40  CFR  part  2.  If  no  claim  of 


cunliiluntiality  accompanies  a 
submission  when  it  is  received  by  the 
EPA,  the  information  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  contact  Ms.  Janet  Eck.  Coatings 
and  Consumer  Products  Group, 
Emission  Standards  Division  {C539-03). 
U.S.  EPA,  Research  Triangle  Park,  North 
Carolina  27711;  telephone  number  (919) 
541-7946.  Persons  interested  in 
attending  the  public  hearing  should  also 
contact  Ms.  Eck  to  verify  the  time,  date, 
and  location  of  the  heeiring.  The  public 
hearing  will  provide  interested  parties 
the  opportunity  to  pre.sent  data,  views, 
or  arguments  concerning  these  proposed 
emission  standards. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with  . 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  CAA.) 
The  regulatory  text  and  other  materials 
related  to  this  rulemaking  are  available 
for  review  in  the  docket  or  copies  may 
be  mailed  on  request  from  the  Air  and 
Radiation  Docket  and  Information 
Center  by  calling  (202)  566-1742.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  proposed  rule 
will  also  be  available  on  the  WWW 
through  the  Technology  Transfer 
Network  (TTN).  Following  signature  by 
the  EPA  Administrator,  a  copy  of  the 
proposed  rule  will  be  posted  on  the 
TTN's  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules  at 
http://www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Regulated  Entities.  Categories  and 
entities  potentially  regulated  by  this 
action  are  listed  in  Table  1. 
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Table  1  .—Categories  and  Entities  Potentially  Regulated  by  the  Proposed  Standards 


Category 

NAICS 

Examples  of  potentially  regulated  entities 

Industry  

336111  Automobile  and  light-duty  truck  assembly  plants   producers  of  automobile  and  light-duty  truck 

336112  bodies 

336211  1 

. i — ■ • 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  coating  operation  is 
regulated  by  this  ac;ti()n.  you  should 
examine  the  applicability  criteria  in 
section  §63.3081  of  the  proposed  rule 
If  you  have  any  questions  regarding  the 
applicdbilifv  of  this  action  tn  a 
partu  ular  fntitv   ron.sult  the  person 
listed  m  the  prec  eding  FOR  FURTHER 
INFORMATION  CONTACT  section 

Outlint'  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Background 

A.  What  is  the  source  of  Buthority  for 
development  of  NESHAP? 

B.  What  criteria  are  used  in  the 
development  of  NESHAP? 

C.  What  are  the  health  effects  associated 
with  HAP  emissions  from  automobile 
and  light-duty  truck  surface  coating? 

II.  Summary  of  the  Proposed  Rule 

A.  What  source  categories  are  affected  by 
this  proposed  rule? 

B.  What  is  the  relationship  to  other  rules? 

C.  What  are  the  primary  sources  of 
emissions  and  what  are  the  emissions? 

D.  What  is  the  affected  source? 

K.  What  are  the  emission  limits,  operating 

limits,  and  other  standards? 
F  Whdt  are  the  testing  and  initial 

Lompliance  requirements? 
G.  What  are  the  continuous  compliance 

provisions? 
H.  What  are  the  notification. 

recordkeeping,  and  reporting 

requirements? 

III.  Rationale  for  Selecting  the  Proposed 

Standards 

A.  How  did  we  select  the  source  category? 

B.  How  did  we  select  the  regulated 
pollutants? 

C  How  did  we  select  the  affected  source? 

D.  How  did  we  determine  the  basis  and 
level  of  the  proposed  standards  for 
existing  and  new  sources? 

E.  How  did  we  select  the  format  of  the 
proposed  standards? 

F.  How  did  we  select  the  testing  and  initial 
compliance  requirements? 

G.  How  did  we  select  the  continuous 
compliance  requirements? 

H.  How  did  we  select  the  notification, 

recordkeeping,  and  reporting 

requirements? 
1.  How  did  we  select  the  compliance  date? 

IV.  Summary  of  Environmental.  Energy,  and 

Economic  Impacts 

A.  What  are  the  air  quality  impacts? 

B.  What  are  the  cost  impacts? 

C.  What  are  the  economic  impacts? 

D.  What  are  the  non-air  health, 
environmental,  and  energy  impacts? 


E.  Can  we  achieve  the  goals  of  the 
proposed  rule  in  a  less  costly  manner? 

V.  How  will  the  proposed  amendments  to  40 

CFR  parts  264  and  265,  subparts  BB  of 
the  hazardous  waste  regulations  be 
implemented  in  the  States? 

A.  Applicability  of  Federal  Rules  in 
Authorized  States 

B.  Authorization  of  States  for  Today's 
Proposed  Amendments 

VI.  Solicitation  of  Comments  and  Public 

Participation 

VII.  Administrative  Requirements 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132.  Federalism 

C.  Executive  Order  13175.  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  l.i045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Executive  Order  13211.  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

F.  Unfunded  Mandates  Reform  Act  of  1995 

G.  Regulator\  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601.  et  seq. 

H.  Paperwork  Reduction  Act 
I.  National  Technology  Transfer  and 
Advancement  Act 

I.  Background 

A   What  IS  the  Source  of  Authority  For 
Development  of  MESHAP^ 

Section  1 12  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  sources  and  area  sources  of  HAP 
and  to  establish  NESH.\P  for  the  listed 
source  categories  and  subcategories.  The 
Surface  Coating  of  .Automobiles  and 
Light-dutv  Trucks  category  of  maiur 
sources  was  listed  on  July  16.  1992  (57 
PR  31576).  Ma)or  sources  of  HAP  are 
those  that  emit  or  have  the  potential  to 
emit  equal  to.  or  greater  than.  9  1 
megagrams  per  year  (Mg/yr)  (10  tons  per 
year  (tpy))  of  any  one  HAP  or  22.7  Mg/ 
yr  (25  tpy)  of  any  combination  of  HAP. 

B  What  Criteria  Are  Used  in  the 
Development  of  SESHAP^ 

Section  112  of  the  CAA  requires  that 
we  establish  NESHAP  for  the  control  of 
H.\P  from  both  new  and  existing  ma)or 
sources  The  CA.A  requires  the  NESHAP 
to  reflect  the  maximum  degree  of 
reduction  in  emissions  of  HAP  that  is 
ai  hie\able   This  level  of  control  is 
commonly  referred  to  as  the  MACT 


The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  under  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensures  that  the  standard  is  set  at  a  level 
that  assures  that  all  major  sources 
achieve  the  level  of  control  at  least  as 
stringent  as  that  already  achieved  by  the 
better-controlled  and  lower-emitting 
soiut;es  in  each  source  category  or 
subcategory.  For  new  soiuces,  the 
MACT  floor  cannot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source.  The  MACT 
standards  for  existing  sources  can  be 
less  stringent  than  standards  for  new 
soiut:es,  but  they  caiuiot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  in  the  category  or  subcategory 
(or  the  best-performing  five  sources  for 
categories  or  subcategories  with  fewer 
than  30  sources) 

In  developing  MACT.  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  based  on  the  consideration  of 
cost  of  achieving  the  emissions 
reductions,  any  non-air  quality  health 
and  environmental  impacts,  and  energy 
requirements. 

C.  What  Are  the  Health  Effects 
Associated  With  HAP  Emissions  From 
Automobile  and  Light-Duty  Truck 
Surface  Coating? 

The  major  HAP  emitted  from  the 
automobile  and  light-duty  truck  surface 
coating  source  categon,'  are  toluene. 
xvlene.  glycol  ethers.  MEK,  MIBK. 
ethylbenzene,  and  methanol.  These 
compounds  account  for  over  95  percent 
of  the  nationwide  HAP  emissions  from 
this  source  category.  These  pollutants 
can  cause  toxic  effects  following 
sufficient  exposure.  Some  of  the 
potential  toxic  effects  include  effects  to 
the  central  nervous  system,  such  as 
fatigue,  nausea,  tremors,  and  lack  of 
coordination;  adverse  effects  on  the 
liver,  kidneys,  and  blood;  respiratory 
effects:  and  developmental  effects. 

The  degree  of  adverse  effects  to 
human  health  from  exposure  to  HAP 
can  range  from  mild  to  severe.  The 
extent  and  degree  to  which  the  human 
health  effects  may  be  experienced  are 
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dependent  upon  (1)  the  ambient 
concentration  observed  in  the  area  (as 
influenced  by  emission  rates, 
meteorological  conditions,  and  terrain): 
(2)  the  frequency  and  duration  of 
exposures;  (3)  characteristics  of  exposed 
individuals  (genetics,  age.  preexisting 
health  conditions,  and  lifestyle),  which 
vary  significantly  with  the  population; 
and  (4)  pollutant-specific  characteristics 
(toxicity,  half-life  in  the  environment. 
binarrumiilntinn,  and  porsistrnre). 

li    Sunmi<ii\  ol  llu-  I'liipusrtl  Kiile 

A.  What  Source  Categories  Are  Affected 
by  This  Proposed  Rule? 

The  proposed  rule  would  apply  to 
you  if  you  own  or  operate  an  automobile 
and  light-duty  truck  surface  coating 
operation  that  is  a  major  source,  or  is 
located  at  a  major  source,  or  is  part  of 
a  major  source  of  HAP  emissions.  We 
have  defined  an  automobile  and  light- 
duty  truck  surface  coating  operation  as 
any  facility  engaged  in  the  surface 
coating  of  new  automobile  or  new  light- 
duty  truck  bodies  or  collections  of  body 
parts  for  new  automobiles  or  new  light- 
duty  trucks.  Coating  operations 
included  in  this  source  category 
include,  but  are  not  limited  to.  the 
application  of  electrodeposition  primer, 
primer-surfacer.  topcoat  (including 
basecoat  and  clear  coat),  final  repair, 
glass  bonding  primer,  glass  bonding 
adhesive,  sealer,  adhesive,  and 
deadener.  The  application  of  blackout 
and  anti-chip  materials  is  included  in 
these  coating  operations,  as  is  the 
cleaning  and  purging  of  equipment 
associated  with  the  coating  operations. 
Automobile  customizers,  body  shops, 
and  refinishers  are  excluded  from  this 
source  category.  Coating  of  separate, 
non-body  miscellaneous  metal  parts  and 
separate,  non-body  plastic  parts  that  are 
not  attached  to  the  vehicle  body  at  the 
time  that  the  coatings  are  applied  to 
these  parts  is  excluded  from  this  source 
category. 

You  would  not  be  subject  to  the 
proposed  rule  if  your  coating  operation 
is  located  at  an  area  source.  An  area 
source  is  any  stationary  source  of  HAP 
that  is  not  a  major  source.  You  may 
establish  area  source  status  prior  to  the 
compliance  date  of  the  final  rule  by 
limiting  the  sources  potential  to  emit 
HAP  through  appropriate  mechanisms 
available  through  the  permitting 
authority. 

The  source  category  does  not  include 
research  or  laboratory  facilities  or 
janitorial,  building,  and  facility 
maintenance  operations. 

We  are  also  proposing  to  amend  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  Air  Emissions  Standcu-ds  for 


Equipment  Leaks  at  40  CFR  parts  264 
and  265,  subparts  BB.  The  amendments 
would  exempt  facilities  which  would 
otherwise  be  subject  to  requirements  of 
subparts  BB  if  they  are  subject  to  the 
requirements  of  this  proposed  NESHAP. 
Generally,  subparts  BB  of  40  CFR  parts 
264  and  265  apply  to  equipment  that 
contains  or  contacts  RCRA  hazardous 
wastes  with  organic  concentrations  of  at 
least  10  percent  by  weight.  The 
regulations  apply  to  large  quantity 
generators  as  well  as  to  RCRA  treatment, 
storage,  and  disposal  facilities.  The 
regulations  were  designed  to  minimize 
the  potential  for  leaks  from  pumps, 
valves,  flanges,  and  connections. 

The  work  practice  standards  that  must 
be  met  in  this  proposed  NESHAP  in 
§63.3094  address  coating  line  purging 
emissions  that  would  result  from 
solvent  purging  of  coating  applicators, 
and  the  subsequent  collection  and 
transmission  of  the  paint/solvent 
mixture  to  reclamation  or  recovery 
system.  The  collection  and  transmission 
systems  would  potentially  be  subject  to 
the  requirements  of  subparts  BB.  To 
avoid  duplication,  and  because  any 
potential  for  air  releases  from  these 
sources  are  relatively  small,  we  are 
proposing  that  if  such  a  collection, 
transmission,  and  reclamation  or 
recovery  system  is  located  at  a  facility 
subject  to  this  proposed  NESHAP.  then 
it  is  exempt  from  the  requirements  of 
subparts  BB  of  40  CFR  parts  264  and 
265. 

As  stated  elsewhere  in  this  preamble, 
the  HAP  emissions  from  these  sources 
are  relatively  small  in  comparison  with 
the  coating  application,  drying,  and 
curing.  Measurements  made  by  industry 
indicate  that  emissions  of  VOC  would 
be  at  least  two  orders  of  magnitude  less 
than  concentrations  that  would  meet  the 
definition  of  a  leak  under  subparts  BB 
of  40  CFR  parts  264  and  265. 
Additionally,  because  the  mixture  is 
usually  sold  to  a  solvent  recycler,  the 
industry  has  an  incentive  to  capture  as 
much  of  the  solvent  as  possible,  and 
would  therefore  want  to  repair  any  leaks 
as  quickly  as  possible. 

In  addition  to  the  coating  operations 
covered  under  the  proposed  SfESHAP. 
some  automobile  and  light-duty  truck 
facilities  also  have  separate,  non-body 
plastic  parts  coating  operations  or 
separate,  non-body  metal  parts  coating  ■ 
operations.  Purges  from  these  separate, 
non-body  plastic  parts  coating 
operations  and  separate,  non-body  metal 
parts  coatings  operations  are  analogous 
to  those  for  automobile  and  light-duty 
truck  body  coatings  and  would  also  be 
exempt  from  the  requirements  of 
subparts  BB  of  40  CFR  parts  264  and 
265.  if  the  operations  occur  in  the  same 


facilit\  1^  III'-  automobile  and  light-duty 
truck  body  coating.  Many  of  the  coatings 
applied  to  separate,  non-body  plastic 
and  separate,  non-body  metal  parts  are 
similar  in  composition  to  those  applied 
to  automobile  and  light-duty  truck 
bodies.  The  purged  materials  are 
conveyed  to  waste  tanks  in  the  Scune 
fashion  as  the  purged  materials  from 
automobile  and  light-duty  truck  body 
coating  operations. 

B.  What  Is  the  Relationship  to  Other 
Rules? 

Affected  sources  subject  to  (he 
proposed  rule  may  also  be  subject  to 
other  rules.  Automobile  and  light-duty 
truck  surface  coating  operations  that 
began  construction,  reconstruction,  or 
modification  after  October  5.  1979  are 
subject  to  new  source  performance 
standards  (NSPS)  under  40  CFR  part  60. 
subpart  MM.  That  rule  limits  emissions 
of  volatile  organic  compounds  (VOC). 
The  EPA  has  also  published  control 
techniques  guidelines  which  establish 
reasonably  available  control 
technologies  for  limiting  VOC  emissions 
from  automobile  and  light-duty  truck 
surface  coating  operations.  Additional 
vex;  emission  limitations  may  also 
apply  to  these  facilities  through 
conditions  incorporated  in  State 
operating  permits  and  permits  issued 
under  authority  of  title  V  of  the  CAA. 
Facilities  in  this  subcategory  may  also 
be  subject  to  various  emission 
limitations  pursuant  to  State  air  toxics 
rules. 

An  automobile  and  light-duty  truck 
surface  coating  facility  may  be  subject  to 
other  NESHAP.  Rules  are  presently 
under  development  which  will  limit 
emissions  from  coating  operations 
conducted  on  separate,  non-body 
miscellaneous  metal  parts  and  separate, 
non-body  plastic  parts  and  products. 
Coating  of  parts  (such  as  automobile 
bumpers,  fascias,  brackets,  etc.)  for 
subsequent  attachment  to  vehicle  bodies 
would  be  subject  to  one  or  more  of  these 
rules,  as  would  collocated  aftermarket 
replacement  part  coating  operations. 
Facilities  may  also  be  subject  to  other 
rules  relating  to  collocated  equipment 
such  as  foundries  and  boilers. 

The  capture,  transmission,  and 
storage  of  purge  materials  from  coating 
equipment  may  also  be  subject  to  the 
RCRA  Air  Emission  Standards  for 
Equipment  Leaks  under  subparts  BB  of 
40  CFR  parts  264  and  265.  Those 
regulations  apply  to  equipment  that 
contains  or  contacts  RCRA  hazardous 
waste  with  organic  concentrations  of  at 
least  10  percent  by  weight.  To  avoid 
such  possible  duplication,  we  are 
proposing  to  exempt  such  equipment 
from  subparts  BB  if  it  is  located  at  a 
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facilifv'  subject  to  this  proposed 
NESHAP 

C.  What  An'  thf  Pnman-  Sources  of 
Emissions  and  What  Arp  the  Emissions'' 

HAP  emission  sources.  Emissions 
from  coating  application,  drying,  and 
curing  account  for  most  of  the  HAP 
emissions  from  automobile  and  light- 
dutv  truck  surface  coating  operations. 
The  remaining  emissions  are  primarily 
from  cleaning  of  booths  and  application 
equipment  and  purging  of  spray 
equipment,  in  most  cases.  HAP 
emissions  from  surface  preparation, 
storage,  handling,  and  waste/uastewater 
operations  are  relatively  small 

Organic  HAP  Available  emission  data 
collected  during  the  development  of  the 
proposed  NESHAP  show  that  the 
primary  organic  HAP  emitted  from 
automobile  and  light-duty  truck  surface 
coating  operations  are  toluene,  xylene, 
glycol  ethers.  MEK,  MIBK, 
ethylbenzene.  and  methanol.  These 
compounds  account  for  over  95  percent 
of  the  nationwide  HAP  emissions  from 
this  source  category. 

Innrs;<inii-  HAP.  Based  on  information 
lepnrteii  during  the  development  of  the 


proposed  NESHAP.  lead,  manganese, 
and  chromium  are  contained  in  some  of 

the  coatings  used  bv  this  source 
category  but  are  not  likely  to  be  emitted 
due  to  the  coating  application 
techniques  used.  No  inorganic  HAP 
were  reported  in  thinners  or  cleaning 
materials.  Most  of  the  inorganic  HAP 
components  remain  as  solids  in  the  dry 
coating  film  on  the  parts  being  coated, 
are  collected  bv  the  circulating  water 
under  the  sprav  booth  floor  grates,  or  are 
deposited  on  the  walls,  floor,  and  grates 
of  the  sprav  booths  and  other  equipment 
in  which  they  are  applied.  Therefore, 
inorganic  HAP  emission  levels  are 
expected  to  be  very  low  and  have  not 
been  quantified. 

D.  What  Is  the  Affected  Source? 

We  define  an  affected  source  as  a 
stationary  source,  group  of  stationary 
sources,  or  part  of  a  stationary  source  to 
which  a  specific  emission  standard 

applies.  The  proposed  rule  for 
automobile  and  light-duty  truck  surface 
coating  defines  the  affected  source  as  all 
of  the  equipment  used  to  apply  coating 
to  new  automobile  or  new  light-duty 


truck  bodies  or  collections  of  body  parts 
for  new  automobiles  or  new  light-duty 
trucks  and  to  dry  or  cure  the  coating 
after  application;  all  storage  containers 
and  mixing  vessels  in  which  vehicle 
body  coatings,  thinners,  and  cleaning 
materials  are  stored  or  mixed;  all 
manual  and  automated  equipment  and 
containers  used  for  conveying  vehicle 
body  coatings,  thinners,  and  cleaning 
materials:  and  all  storage  containers  and 
all  manual  and  automated  equipment 
and  containers  used  for  conveying  waste 
materials  generated  by  an  automobile 
and  light-duty  truck  surface  coating 
operation. 

The  affected  source  does  not  include 
research  or  laboratory  equipment  or 
janitorial,  building,  and  facility 
maintenance  operations. 

E.  What  Are  the  Emission  Limits. 
Operating  Limits,  and  Other  Standards? 

Emission  limits.  We  are  proposing  to 
limit  organic  HAP  emissions  from  each 
new  or  reconstructed  automobile  and 
light-duty  truck  surface  coating  facility 
using  the  emission  limits  in  Table  2  of 
this  preamble. 


Table  2.— Emission  Limits  for  New  or  Reconstructed  Affected  Sources  (monthly  average) 


Operation 


Combined  electrodeposition  primer  pnmer-surfacer  topcoat  final  re- 
pair glass  Ponding  primer  and  glass  Ponding  adhesive  operation 

Combined  pnmer-surtacer  topcoat  tmai  repair  glass  bonding  pnmer, 
and  glass  Ponding  adhesive  operation  (tor  sources  meeting  the  oper- 
ating limits  of  §63  3092(3)  and  (b)) 

Adhesives  and  sealers,  other  than  glass  bonding  adhesive  

Deadener  


Limit 


0.036  kilogram  (kg)  (0  30  pound  (lb))  organic  HAP/liter  (HAP/gatton 
(g^l))  of  coating  solids  deposited). 

0.060  kg  (0.50  lb  organic  HAP/1  iter  (HAP/gal)  ot  coating  solids  depos- 
ited). 

0.010  kg/kg  (lb/lb)  ot  mate^ai  used. 
0.010  kg/kg  (lb/lb)  of  material  used 


We  are  proposing  to  limit  organic  HAP  emissions  from  each  existing  automobile  and  light-duty  truck  surface  coating  facility 
usini;  iln'  emission  limits  in  Table  3  of  this  preamble. 

Table  3,— Emission  Limits  for  Existing  Affected  Sources  (monthly  average) 


Operation 


Limit 


Combined  electrodep)osition  primer  primer-surfacer  topcoat  final  re- 
pair  glass  bonding  primer   and  glass  bonding  adhesive  op>eration 

Combined  primer-surlacer  topcoat,  final  repair  glass  txmdmg  pnmer, 
and  glass  Ponding  adhesive  operation  (for  sources  meeting  the  oper- 
ating limits  ot  §63  3092(3!  and  ip'i 

Adhesives  and  sealers  other  than  glass  bonding  adhesive  

Deadener 


0.072  kg  (0  60  lb)  organic  HAP/liter  (HAP/gal)  of  coating  deposited 

0  132  kg  (1.10  lb)  organic  HAP/liter  (HAP/gal)  of  coating  solids  depos- 
ited 

0.010  kg/kg  (lb/lb)  of  matenai  used. 
0.010  lb/lb  (kg/kg)  of  matenal  used 


You  would  calculate  emissions  from 
combined  electrodeposition  primer, 
primer-surfacer,  topcoat,  final  repair, 
glass  bonding  primer,  and  glass  bonding 
adhesive  operations,  or  from  combined 
primer-surfacer.  topcoat,  final  repair, 
glass  bonding  primer,  and  glasr.  bonding 
adhesive  operations  using  the 
procedures  in  the  proposed  rule  which 
account  for  variable  organic  HAP 
contents  of  the  materials  applied  m  each 


month,  as  well  as  transfer  effidoncy  and 

overall  efficiencies  of  any  capture 
systems  and  control  devices  in  use.  You 

would  average  organic  HAP  contents  of 
other  materials  used  on  a  monthly  basis 
to  determine  separately  those  emissions 
from  sealers  and  adhesives  (other  than 
glass  bonding  adhesive),  and  deadeners. 

Operating  limits  If  you  use  an 
emission  capture  and  control  s\stem  to 
reduce  emissions,  the  proposed 


operating  limits  would  apply  to  you. 
These  proposed  operating  limits  are 
site-specific  parameter  limits  you 
determine  during  the  initial 
performance  test  of  the  system.  For 
capture  systems,  you  would  identify  the 
parameter(s)  to  monitor  and  establish 
the  limits  and  monitoring  procedures. 
For  thermal  and  catalytic  oxidizers,  you 
would  establish  temperature  limits.  For 
solvent  recovery  systems,  you  would 
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mumtor  the  outl'i  >  unrentration  or 
carbon  bed  tem[t'i  iinif  and  the  amount 
of  steam  or  nitr     •  ;     ,    'd  to  desorb  the 
bed.  All  operating  iuiut.s  must  reflect 
operation  of  the  capture  and  control 
system  during  a  performance  test  that 
demonstrates  achievement  of  the 
emission  limit  during  representative 
operating  conditions. 

Work  practice  standards.  You  would 
have  to  develop  and  implement  a  work 
practice  plan  to  minimize  organic  HAP 
emissions  from  the  storage,  mixing,  and 
conveying  of  coatings,  thinners,  and 
cleaning  materials  u.sed  in  and  waste 
materials  generated  by  all  coating 
operations  for  which  emission  limits  are 
proposed.  The  plan  would  have  to 
specify  practices  and  procedures  to 
ensure  that,  at  a  minimum,  the 
following  elements  are  implemented: 

•  All  organic-HAP-containing 
coatings,  thinners,  cleaning  materials, 
and  waste  materials  must  be  stored  in 
closed  containers. 

•  The  risk  of  spills  of  organic-HAP- 
containing  coatings,  thinners,  cleaning 
materials,  and  waste  materials  must  be 
minimized. 

•  Organic-HAP-containing  coatings, 
thinners,  cleaning  materials,  and  waste 
materials  must  be  conveyed  from  one 
location  to  another  in  closed  containers 
or  pipes. 

•  Mixing  vessels,  other  than  day 
tanks  equipped  with  continuous 
agitation  systems,  which  contain 
organic-HAP-containing  coatings  and 
other  materials  must  be  closed  except 
when  adding  to.  removing,  or  mixing 
the  contents. 

•  Emissions  of  organic  HAP  must  be 
minimized  during  cleaning  of  storage, 
mixing,  and  conveying  equipment. 

You  would  also  have  to  develop  and 
implement  a  work  practice  plan  to 
minimize  organic  HAP  emissions  from 
cleaning  and  from  purging  of  equipment 
associated  with  all  coating  operations 
for  which  emission  limits  are  proposed. 
The  plan  would  have  to  specify 
practices  and  procedures  to  ensure  that 
emissions  of  HAP  from  the  following 
operations  are  minimized: 

•  Vehicle  body  wiping: 

•  Coating  line  purging; 

•  Flushing  of  coating  systems; 

•  Cleaning  of  spray  booth  grates: 

•  Cleaning  of  spray  booth  walls; 

•  Cleaning  of  spray  booth  equipment; 

•  Cleaning  external  spray  booth  areas; 
and 

•  Other  housekeeping  measures  (eg., 
keeping  solvent-laden  rags  in  closed 
containers.) 

General  Provisions.  The  General 
Provisions  (40  CFR  part  63,  subpart  A) 
also  would  apply  to  you  as  outlined  in 
table  2  of  the  proposed  rule.  The 


General  Provisions  codify  certain 
procedures  and  criteria  for  all  40  CFR 
part  63  NESHAP.  The  General 
Provisions  contain  administrative 
procedures,  preconstruction  review 
procedures  for  new  sources,  and 
procedures  for  conducting  compliance- 
related  activities  such  as  notifications, 
recordkeeping  and  reporting, 
performance  testing,  and  monitoring. 
The  proposed  rule  refers  to  individual 
sections  of  the  General  Provisions  to 
emphasize  key  sections  that  you  should 
be  aware  of.  However,  unless 
specifically  overridden  in  table  2  of  the 
proposed  rule,  all  of  the  applicable 
General  Provisions  requirements  would 
apply  to  you. 

F.  What  Are  the  Testing  and  Initial 
Compliance  Requirements? 

Compliance  dates.  Existing  affected 
sources  would  have  to  be  in  compliance 
with  the  final  standards  no  later  than  3 
years  after  the  effective  date.  The 
effective  date  is  the  date  on  which  the 
final  rule  is  published  in  the  Federal 
Register.  New  and  reconstructed 
sources  would  have  to  be  in  compliance 
upon  startup  of  the  affected  source  or  by 
the  effective  date  of  the  final  rule, 
whichever  is  later. 

Compliance  with  the  emission  limits 
is  based  on  a  monthly  organic  HAP 
emission  rate.  The  initial  compliance 
period,  therefore,  is  the  1 -month  period 
beginning  on  the  compliance  date.  If  the 
compliance  date  occurs  on  any  day 
other  than  the  first  day  of  a  month,  then 
the  initial  compliance  period  begins  on 
the  compliance  date  and  extends 
through  the  end  of  that  month  plus  the 
following  month.  We  have  defined 
"month"  as  a  calendar  month  or  a  pre- 
specified  period  of  28  to  35  days  to 
allow  for  flexibility  at  sources  where 
data  are  based  on  a  business  accounting 
period. 

Being  "in  compliance"  means  that  the 
owner  or  operator  of  the  affected  source 
meets  all  the  requirements  of  the 
proposed  rule  to  achieve  the  emission 
limit(s)  and  operating  limits  by  the  end 
of  the  initial  compliance  period,  and 
that  the  facility  is  operated  in 
accordance  with  the  approved  work 
practice  plans.  At  the  end  of  the  initial 
compliance  period,  the  owner  or 
operator  would  use  the  data  and  records 
generated  to  determine  whether  or  not 
the  affected  source  is  in  compliance  for 
that  period.  If  it  does  not  meet  the 
applicable  limit(s),  then  it  is  out  of 
compliance  for  the  entire  initial 
compliance  period. 

Emission  limits.  Compliance  with  the 
emission  limit  for  combined 
electrodeposition  primer,  primer- 
surfacer,  topcoat,  final  repair,  glass 


bonding  prinui .  and  glass  bonding 
adhesive,  or  the  emission  limit  for 
combined  primer-surfacer,  topcoat,  final 
repair,  glass  bonding  primer,  and  glass 
bonding  adhesive  would  be  based  on 
mass  ortjanii   H.\P  emissions  per  ■ 
volume  (it  ij'phi'd  t  (Mting  solids  as 
calculated  innnthly  using  the 
procedun-^  iii  tlu'  proposed  rule. 
Compli.uii  .  \\  ith  the  emission  limits  for 
adhe--i\'      in.i  -    ti-  I-      t her  than  glass 
bondiiij^  iiliii-!\  •     III!   ieadener  would 
be  based  on  mass  average  organic  HAP 
content  of  materials  used  each  month. 

Electrodeposition  primer,  primer- 
surfacer.  topcoat,  final  repair,  glass 
bonding  primer,  and  glass  bonding 
adhesive.  Compliance  with  this 
emission  limit,  or  if  eligible,  with  the 
emission  limit  for  combined  primer- 
surfacer,  topcoat,  final  repair,  glass 
bonding  primer,  and  glass  bonding 
adhesive,  is  based  on  the  calculations  in 
the  proposed  rule.  You  may  also  use  the 
guidelines  presented  in  "Protocol  for 
Determining  Daily  Volatile  Organic 
Compound  Emission  Rate  of 
Automobile  and  Light-Duty  Truck 
Topcoat  Operations,"  EPA-450/3-88- 
018  (docket  A-2001-22). 

To  determine  the  organic  HAP 
content,  the  volume  solids,  and  the 
density  of  the  coatings  and  thinners, 
you  could  rely  on  manufacturer's  data, 
results  from  the  test  methods  listed 
below,  or  alternative  test  methods  for 
which  you  get  EPA  approval  on  a  case- 
by-case  basis  according  to  the  NESHAP 
General  Provisions  in  40  CFR  63.7{f)- 
However,  if  there  is  any  inconsistency 
between  the  test  results  and 
manufacturer's  data,  the  test  results 
would  prevail  for  compliance  and 
enforcement  purposes. 

•  For  organic  HAP  content,  use 
Method  311  of  40  CFR  part  63,  appendix 
A. 

•  The  proposed  rule  allows  you  to 
use  nonaqueous  volatile  matter  as  a 
surrogate  for  organic  HAP.  If  you  choose 
this  option,  then  use  Method  24  of  40 
CFR  part  60,  appendix  A. 

•  For  volume  fraction  of  coating 
solids,  use  either  ASTM  Method  D2697- 
86  (1968)  or  ASTM  Method  D6093-97. 

•  For  density,  use  ASTM  Method 
D1475-98  or  information  from  the 
supplier  or  manufacturer  of  the 
material.  For  each  emission  capture  and 
control  system  that  you  use,  you  would: 

•  Conduct  an  initial  performance  test 
to  determine  the  overall  control 
efficiency  of  the  equipment  (described 
below)  and  to  establish  operating  limits 
to  be  achieved  on  a  continuous  basis 
(also  described  below).  The  performance 
test  would  have  to  be  completed  no  later 
than  the  compliance  date.  You  would 
also  need  to  schedule  it  in  time  to 
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iii)tMin  tlie  rt'Miits  f(ir  use  in  rompleting 
\(iur  initidl  (dinplidiu  e  determination 
for  the  initial  tompliancp  pi>nod 

The  overall  control  efficienc\  for  a 
capture  and  control  system  would  be 
demonstrated  based  on  emission 
capture  and  reduction  efficiency.  To 
determine  the  capture  efficiency,  you 
would  either  verif\'  the  presence  of  a 
permanent  total  enclosure  using  EPA 
Method  204  of  40  CFR  part  51:  measure 
the  capture  effu:icnr\  using  either  EPA 
Method  204A  through  F  of  40  CFR  part 
51  or  appendix  A  of  40  CFR  pari  6T 
subpart  KK;  or  use  the  panel  test 
procedures  in  ASTM  Method  05087-91 
(1994),  ASTM  Method  D6266-00a.  or 
the  guidelines  presented  in  "Protocol 
for  Determining  Daily  Volatile  Organic 
Compound  Emission  Rate  of 
Automobile  and  Light-Duty  Truck 
Topcoat  Operations,"  EPA-450/3-88- 
018  (docket  A-2001-22).  If  you  have  a 
permanent  total  enclosure  and  you  route 
all  exhaust  gases  from  the  enclosure  to 
a  control  device,  then  you  would 
assume  100  percent  capture.  For  panel 
testing,  the  coatings  used  may  be 
grouped  based  on  similar  appearance 
characteristics  [e.g..  solid  color  or 
metallic),  processing  sequences,  and  dry 
film  thicknesses.  One  coating  from  each 
group  can  be  tested  to  represent  all  of 
the  coatings  in  that  group. 

To  determine  the  emission  reduction 
efficiency  of  the  control  device,  you 
would  conduct  measurements  of  the 
inlet  and  outlet  gas  streams.  The  test 
would  consist  of  three  runs,  each  run 
lasting  1  hour,  using  the  following  EPA 
Methods  in  40  CFR  part  60,  appendix  A: 

•  Method  1  or  lA  for  selection  of  the 
sampling  sites. 

•  Mfthod  2.  2A,  2C.  2D,  2F,  or  2G  to 
determine  the  gas  volumetric  flow  rate. 

•  Method  3,  3A,  or  3B  for  gas  analysis 
to  determine  dry  molecular  weight. 

•  Method  4  to  determine  stark 
moisture. 

•  Method  25  or  25A  to  determine 
organic  volatile  matter  concentration. 
Alternatively,  any  other  test  method  or 
data  that  have  been  validated  according 
to  the  applicable  procedures  in  Method 
301  of  40  CFR  part  63.  appendix  A,  and 
approved  by  the  Administrator,  could 
be  used. 

You  would  be  required  to  determine 
the  transfer  efficiency  for  primer- 
surfacer  and  topicoat  materials  using 
ASTM  Method  D5066-91  (2001)  or  the 
guidelines  presented  in  "Protocol  for 
Determining  Daily  Volatile  Organic 
Compound  Emission  Rate  of 
Automobile  and  Light-Duty  Truck 
Topcoat  Operations,"  EPA-450/3-88- 
018  (docket  A-2001-22).  These 
guidelines  include  provisions  for  testing 
represr'ntative  coatings  instead  of  testing 


ever\' coating   Ynw  ma\  assumf^  U)U 
percent  transfer  fffK  hmk  \  f(ir 
eli'(  triKiepi'viiion  primer  ( natings,  glass 
boiuiuig  pnmers.  and  gia^'-  Ixmdmg 
adhesi\es.  For  final  repnij      ..itings,  you 
may  assume  40  percent  transfer 
efficiency  for  air  atomized  -pray  and  55 
percent  transfer  efficiency  for 
electrostatic  spra\'  and  fii^h  volume,  low- 
pressure  spra\ 

The  monthly  emission  rate,  in  terms 
of  mass  of  organic  HAP  emitted  per 
volume  of  coating  solids  deposited,  is 
determined  in  accordance  with  the 
procedures  in  the  proposed  rule.  These 
procedures  incorporate  the  volume, 
organic  HAP  content,  and  volume  solids 
content  of  each  coating  applied,  as  well 
as  the  transfer  efficiency  for  the  coatings 
and  spray  equipment  used,  and  the 
overall  control  efficiency  for  controlled 
booths  or  bake  ovens  and  other 
controlled  emission  points. 

Adhesives  and  sealers,  and  deadener. 
Compliance  with  emissions  limits  for 
adhesives  and  sealers  (other  than 
windshield  materials)  would  be  based 
on  the  monthly  mass  average  organic 
HAP  content  of  all  materials  of  this  type 
used  during  the  compliance  period. 
Compliance  with  emission  limits  for 
deadener  would  be  based  on  the 
monthly  mass  average  organic  HAP 
content  of  all  materials  of  this  type  used 
during  the  compliance  period. 

Operating  limits.  As  mentioned 
abo\(>,  you  would  establish  operating 
limits  during  the  mitial  performance 
test  of  an  emission  capture  and  control 
system.  The  operating  limit  is  defined  as 
the  minimum  or  maximum  (as 
applicable)  value  achieved  for  a  control 
device  or  process  parameter  during  the 
most  recent  performance  test  that 
demonstrated  compliance  with  the 
emission  limit. 

The  proposed  rule  specifies  the 
parameters  to  monitor  for  the  types  of 
control  systems  commonly  used  in  the 
industry.  You  would  be  required  to 
install,  calibrate,  maintain,  and 
continuously  operate  all  monitoring 
equipment  according  to  manufacturer's 
specifications  and  ensure  that  the 
continuous  parameter  monitoring 
systems  (CPMS)  meet  the  requirements 
in  §  63.3168  of  the  proposed  rule.  If  you 
use  control  devices  other  than  those 
identified  in  the  proposed  rule,  you 
would  submit  the  operating  parameters 
to  be  monitored  to  the  Administrator  for 
approval.  The  authority  to  approve  the 
parameters  to  be  monitored  is  retained 
by  EPA  and  is  not  delegated  to  States. 

If  you  use  a  thermal  or  catalytic 
oxidizer,  you  would  continuously 
monitor  temperature  and  record  it  at 
least  every  15  minutes.  For  thermal 
oxidizers,  the  temperature  monitor  is 


piacea  in  the  firebox  or  in  the  duct 
immediately  downstream  of  the  firebox 
before  any  substantial  heat  exchange 
occurs.  The  operating  limit  would  be 
the  average  temperature  measured 
during  the  performance  test  and  for  each 
3-hour  period,  the  average  temperature 
would  have  to  be  at  or  above  this  limit. 
For  catalytic  oxidizers,  temperature 
monitors  are  placed  immediately  before 
and  after  the  catalyst  bed.  The  operating 
limit  would  be  the  average  temperature 
increase  across  the  catalyst  bed  during 
the  performance  test  and  for  each  3-hour 
period,  the  average  temperature  increase 
would  have  to  be  at  or  above  this  limit. 
As  an  alternative  for  catalytic  oxidizers, 
you  may  monitor  the  temperature 
immediately  before  the  catalyst  bed  and 
develop  and  implement  an  inspection 
and  maintenance  plan. 

If  you  use  a  solvent  recovery  system, 
then  you  would  either:  (1)  Continuously 
monitor  the  outlet  concentration  of 
organic  compounds,  and  the  operating 
limit  would  be  the  average  organic 
compound  outlet  concentration  during 
the  performance  test  (for  each  3-hour 
period,  the  average  concentration  would 
have  to  be  below  this  limit);  or  (2) 
monitor  the  carbon  bed  temperature 
after  each  regeneration  and  the  total 
amount  of  steam  or  nitrogen  used  to 
desorb  the  bed  for  each  regeneration,  in 
which  case  the  operating  limits  would 
be  the  carbon  bed  temperature  (not  to  be 
exceeded)  and  ihe  amount  of  steam  or 
nitrogen  used  for  desorption  (to  be  met 
as  a  minimum). 

If  you  use  a  capture  and  control 
system  to  meet  the  proposed  standards, 
you  would  have  to  meet  operating  limits 
for  the  capture  system.  If  the  emission 
capture  system  is  a  permanent  total 
enclosure,  you  would  be  required  to 
establish  that  the  direction  of  flow  was 
into  the  enclosure  at  all  times.  In 
addition,  you  would  have  to  meet  an 
operating  limit  of  either  an  average 
facial  velocity  of  at  least  61  meters  per 
minute  (200  feet  per  minute)  through  all 
natural  draft  openings  in  the  enclosure, 
or  a  minimum  pressure  drop  across  the 
enclosure  of  at  least  0.018  millimeter 
water  (0.007  inch  water),  as  established 
by  Method  204  of  appendix  M  to  40  CFR 
part  51. 

If  the  emission  capture  system  was 
not  a  permanent  total  enclosure,  you 
would  have  to  establish  either  the 
average  volumetric  flow  rate  or  the  duct 
static  pressure  in  each  duct  between  the 
capture  device  and  the  add-on  control 
device  inlet  during  the  performance  test. 
Either  the  average  volumetric  flow  rate 
would  have  to  be  maintained  above  the 
operating  limit  for  each  3-hour  period  or 
the  average  duct  static  pressure  would 
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hdvo  to  bo  aianitainod  dbuve  the 
operating  limit  for  each  3-hour  period. 

Work  practice  standards.  You  would 
have  to  develop  and  implement  two 
site-specific:  work  practice  plans.  One 
plan  would  address  practices  to 
minimize  organic  HAP  emissions  from 
storage,  mixing,  and  conveying  of 
coatings,  thinners,  and  cleaning 
materials  used  in  operations  for  which 
emission  limits  are  established,  as  well 
as  the  waste  materials  generated  from 
these  operations.  A  second  site-specific 
work  practice  plan  would  address 
practices  to  minimize  emissions  from 
cleaning  operations  and  purging  of 
coating  equipment. 

The  plans  would  have  to  address 
specific  types  of  potential  organic  HAP 
emission  points  and  are  subject  to 
approval  of  the  Administrator. 
Deviations  from  approved  work  practice 
plans  would  be  reported  semiannually. 

G.  What  Are  the  Continuous 
Compliance  Provisions? 

Emission  limits.  Continuous 
compliance  with  the  emission  limit  for 
combined  electrodeposition  primer, 
primer-surfacer,  topcoat,  final  repair, 
glass  bonding  primer,  and  glass  bonding 
adhesive,  or  if  eligible,  the  emission 
limit  for  combined  primer-surfacer, 
topcoat,  final  repair,  glass  bonding 
primer,  and  glass  bonding  adhesive, 
would  be  based  on  monthly  calculations 
following  the  procedures  in  the 
proposed  rule.  These  procedures  take 
into  account  the  amount  of  each  coating 
used,  the  organic  HAP  and  volume 
solids  content  of  each  coating  used,  the 
transfer  efficiency  of  each  coating 
application  system,  and  the  organic 
HAP  abatement  from  each  capture  and 
control  system,  and  provide  for 
calculating  monthly  mass  organic  HAP 
emissions  per  volume  of  coating  solids 
deposited. 

Continuous  compliance  with  the 
emission  limits  for  adhesives  and 
sealers  (other  than  components  of  the 
windshield  adhesive  system),  and 
deadener  is  based  on  the  monthly 
average  mass  organic  HAP 
concentration  of  all  materials  applied  in 
each  category, 

Operating  limits.  If  you  use  an 
emission  capture  and  control  system, 
the  proposed  rule  would  require  you  to 
achieve  on  a  continuous  basis  the 
operating  limits  you  establish  during  the 
performance  test.  If  the  continuous 
monitoring  shows  that  the  system  is 
operating  outside  the  range  of  values 
established  during  the  performance  test, 
then  you  have  deviated  from  the 
established  operating  limits. 

If  you  operate  a  capture  and  control 
system  that  allows  emissions  to  bypass 


the  cunlroi  device,  yuu  would  have  to 
demonstrate  that  HAP  emissions  from 
each  emission  point  within  the  affected 
source  are  being  routed  to  the  control 
device  by  monitoring  for  potential 
bypass  of  the  control  device.  You  may 
choose  from  the  following  four 
monitoring  procedures: 

(1)  Flow  control  position  indicator  to 
provide  a  record  of  whether  the  exhaust 
stream  is  directed  to  the  control  device; 

(2)  Car-seal  or  lock-and-key  valve 
closures  to  secure  the  bypass  line  valve 
in  the  closed  position  when  the  control 
device  is  operating; 

(3)  Valve  closure  continuous 
monitoring  to  ensure  any  bypass  line 
valve  or  damper  is  closed  when  the 
control  device  is  operating;  or 

(4)  Automatic  shutdown  system  to 
stop  the  coating  operation  when  flow  is 
diverted  from  the  control  device. 

If  the  continuous  control  device 
bypass  monitoring  shows  that  the 
control  device  is  bypassed,  then  you 
have  deviated  from  the  established 
operating  limits. 

Operations  during  startup,  shutdown, 
and  malfunction.  When  using  an 
emission  capture  and  control  system  for 
compliance,  you  would  be  required  to 
develop  and  operate  according  to  a 
startup,  shutdown,  and  malfunction 
plan  during  periods  of  startup, 
shutdown,  and  malfunction  of  the 
capture  and  control  system. 

Work  practice  standards.  You  would 
be  required  to  operate  your  facility  in 
accordance  with  your  approved  site- 
specific  work  practice  plans  at  all  times. 

H.  What  Are  the  Notification. 
Recordkeeping,  and  Reporting 
Requirements? 

You  are  required  to  comply  with  the 
applicable  requirements  in  the  NESHAP 
Cieneral  Provisions,  subpart  A  of  40  CFR 
part  63.  as  described  in  Table  2  of  the 
proposed  rule.  The  General  Provisions 
notification  requirements  include: 
initial  notifications,  notification  of 
performance  test  if  you  are  complying 
by  using  a  capture  and  control  system, 
notification  of  compliance  status,  and 
additional  notifications  required  for 
affected-sources  with  continuous 
monitoring  systems.  The  General 
Provisions  also  require  certain  records 
and  periodic  reports. 

Initial  notifications.  If  the  standards 
apply  to  you.  you  must  send  a 
notification  to  the  EPA  Regional  Office 
in  the  region  where  your  facility  is 
located  and  to  your  State  agency  at  least 
1  year  before  the  compliance  date  for 
existing  sources,  and  within  120  days 
after  the  date  of  initial  startup  for  new 
and  reconstructed  sources,  or  120  days 
after  publication  of  the  final  rule  in  the 


hederai  Register,  whichever  is  later. 
Thai  nporl  imtifies  us  and  your  State 
agency  that  you  have  an  existing  facility 
that  is  subject  to  the  proposed  standards 
or  that  you  have  constructed  a  new 
facility  Thus,  it  allows  you  and  the 
permitting  authority  to  plan  for 
compliance  activities.  You  would  also 
need  to  send  a  notification  of  planned 
construction  or  reconstruction  of  a 
source  that  would  be  subject  to  the 
proposed  rule  and  apply  for  approval  to 
construct  or  reconstruct. 

Notification  of  performance  test.  If 
you  demonstrate  compliance  by  using  a 
capture  and  control  system  for  which 
you  do  not  conduct  a  monthly  liquid- 
liquid  material  balance,  you  would 
conduct  a  performance  test  no  later  than 
the  compliance  date  for  your  affected 
source.  You  must  notify  us  (or  the 
delegated  State  or  local  agency)  at  least 
60  calendar  days  before  the  performance 
test  is  scheduled  to  begin  as  indicated 
in  the  General  Provisions  for  the 
NESHAP. 

Notification  of  compliance  status. 
You  would  send  us  a  notification  of 
compliance  status  within  30  days  after 
the  end  of  the  initial  compliance 
demonstration.  In  the  notification,  you 
would  certify  whether  the  affected 
source  has  complied  with  the  proposed 
standards;  summarize  the  data  and 
calculations  supporting  the  compliance 
demonstration;  describe  how  you  will 
determine  continuous  compliance;  and 
for  capture  and  control  systems  for 
which  you  conduct  performance  tests, 
provide  the  results  of  the  tests.  Your 
notification  would  also  include  the 
measured  range  of  each  monitored 
parameter  and  the  operating  limits 
established  during  the  performance  test, 
and  information  showing  whether  the 
source  has  achieved  its  operating  limits 
during  the  initial  compliance  period. 

Recordkeeping  requirements.  The 
proposed  rule  would  require  you  to 
collect  and  keep  records  according  to 
certain  minimum  data  requirements  for 
the  CPMS.  Failure  to  collect  and  keep 
the  specified  minimum  data  would  be  a 
deviation  that  is  separate  from  any 
emission  limit,  operating  limit,  or  work 
practice  requirement.  You  would  be 
required  to  keep  records  of  reported 
information  and  all  other  information 
necessary  to  document  compliance  with 
the  proposed  rule  for  5  years.  As 
required  under  the  General  Provisions, 
records  for  the  2  most  recent  years  must 
be  kept  on-site;  the  other  3  years' 
records  may  be  kept  off-site.  Records 
pertaining  to  the  design  and  operation 
of  the  control  and  monitoring 
equipment  must  be  kept  for  the  life  of 
the  equipment. 
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You  would  have  to  keep  the  following 
records: 

•  A  current  ropv  of  information 
provided  by  materials  suppliers  such  as 
manufacturers  formulation  data  or  test 
data  used  to  determine  organic  HAP  or 
VOC"  content,  solids  content,  and 
quantity  of  the  coatings  and  thinners 
applied 

•  .Ml  documentation  supporting 
initial  notifications  and  notifications  of 
compliance  status 

•  The  occurrence  and  duration  of 
each  startup,  shutdown,  or  malfunction 
of  the  emissuin  capture  and  control 
system 

•  .\[\  maintenance  performed  on  the 
emission  capture  and  control  system. 

•  Actions  taken  during  startup, 
shutdown,  and  malfunction  that  are 
different  from  the  procedures  specified 
in  vour  startup,  shutdown,  and 
malfunc  tion  plan 

•  .Ml  information  necessarx'  to 
demonstrate  cimformance  with  your 
startup,  shutdown,  and  malfunction 
plan  when  the  plan  procedures  are 
followed 

•  Each  period  during  which  a  CPMS 
is  malfunctioning  or  inoperative 
(including  out-of-control  periods). 

•  .Ml  required  measurements  needed 
to  demonstrate  (  ompliance  with  the 
standards 

•  All  results  of  performance  tests 

•  Data  and  documentation  used  to 
determine  capture  system  efficiency  or 
to  support  a  determination  that  the 
system  is  a  permanent  total  enclosure 

•  Required  work  practice  plans  and 
documentation  to  support  compliance 
with  the  provisions  of  these  plans 

Deviations,  as  determined  from  these 
records,  would  need  to  be  recorded  and 
also  reported.  A  deviation  is  any 
instance  when  any  requirement  or 
obligation  established  by  the  proposed 
rule,  including  but  not  limited  to  the 
emission  limits,  operating  limits,  and 
work  practic:e  standards,  is  not  met. 

If  you  use  a  capture  and  control 
system  to  reduce  organic  HAP 
emissions,  vou  would  have  to  make 
your  startup,  shutdown,  and 
malfunction  plan  available  for 
inspection  if  the  Administrator  requests 
to  see  it.  It  would  stay  in  your  records 
for  the  life  of  the  affected  source  or  until 
the  source  is  no  longer  subject  to  the 
[iroposed  standards.  If  you  revise  the 
plan,  you  would  need  to  keep  the 
previous  superceded  versions  on  record 
for  5  years  following  the  revision. 

Periodic  reports  Each  reporting  year 
is  divided  into  two  semiannual 
reporting  periods   If  no  deviations  occur 
during  a  semiannual  reporting  period. 
you  would  submit  a  semiannual  report 
stating  that  the  affected  source  has  been 


in  continuous  compliance.  If  deviations 
occur,  you  would  need  to  include  them 
in  the  report  as  follows 

•  Report  each  deviation  from  each 
applicable  monthly  emission  limit. 

•  Report  each  deviation  from  the 
work  practice  plan 

•  If  you  are  complying  by  using  a 
thermal  oxidizer,  report  all  times  when 
a  3-hour  average  temperature  is  below 
the  operating  limit 

•  If  you  are  complying  b\  using  a 
catalytic  oxidizer,  report  all  times  when 
a  3-hour  average  temperature  increase 
across  the  catalyst  bed  is  below  the 
operating  limit 

•  If  vou  are  complying  b\  using 
oxidizers  or  solvent  recovery  '■ytems, 
report  all  times  when  the  value  uf  the 
site-specific  operating  paranieter  used  to 
monitor  the  capture  system  performance 
was  greater  than  or  less  than  {as 
appropriate)  the  operating  limit 
established  for  the  capture  system. 

•  Report  other  specific  information 
on  the  periods  of  time  the  deviations 
occurred. 

You  would  also  have  to  send  us 
explanations  in  each  semiannual  report 
if  a  change  occurs  that  might  affect  your 
compliance  status 

Other  reports  You  would  be  required 
to  submit  other  reports,  including  those 
for  periods  of  startup,  shutdown,  and 
malfunction  of  the  emission  capture  and 
control  system   If  the  procedures  vou 
follow  during  any  startup,  shutdown,  or 
malfunction  are  inconsistent  with  ynur 
plan,  vou  would  report  those 
procedures  with  your  semiannual 
reports  in  addition  to  immediate  reports 
required  by  40  CFTl  63.10(d)(5)(ii). 

III.  Rationale  for  Selecting  the  Proposed 
Standards 

A  How  Did  We  Select  the  Source 
Category'' 

Automobile  and  light-duty  truck 
surface  coating  is  a  source  category'  that 
is  on  the  list  of  source  categories  to  be 
regulated  because  it  contains  major 
sources  which  emit  or  have  the 
potential  to  emit  at  least  9.7  Mg  (10 
tons)  of  any  one  HAP  or  at  least  22.7  Mg 
125  tons)  of  any  combination  of  HAP 
annually.  The  proposed  rule  would 
control  HAP  emissions  from  both  new 
and  existing  ma|or  sources.  Area  sources 
are  not  being  regulated  under  this 
proposed  rule. 

The  automobile  and  light-dutv  truck 
surface  ciiating  source  category  as 
described  m  the  listing  includes  an\ 
facility  engaged  in  the  surface  coating  of 
new  automobile  and  light-duty  truck 
bodies  Excluded  from  this  source 
category  are  automobile  customizers, 
body  shops,  and  rehnishers.  For 


purposes  of  this  proposed  rule,  we  are 
defining  the  source  category  to  include 
the  application  of  electrodeposition 
primer,  primer-siu^acer,  topcoat 
(including  basecoat  and  clear  coat),  final 
repair,  glass  bonding  primer,  glass 
bonding  adhesive,  sealer,  adhesive,  and 
deadener;  all  storage  containers  and 
mixing  vessels  in  which  the  above  listed 
coatings,  thinners,  and  cleaning 
materials  associated  with  the  above 
listed  coatings  are  stored  or  mixed;  all 
manual  and  automated  equipment  and 
containers  us^jd  for  conveying  coatings, 
thinners,  and  cleaning  materials;  and  all 
storage  containers  and  manual  and 
automated  equipment  used  for 
conveying  waste  materials  generated  by 
a  coating  operation. 

We  intend  the  source  category  to 
include  facilities  for  which  the  surface 
coating  of  automobiles  and  light-duty 
trucks  or  automobile  and  Ught-duty 
truck  bodies  is  either  their  principal 
activity  or  is  an  integral  part  of  em 
automobile  or  light-duty  truck  assembly 
plant. 

The  initial  listing  for  this  source 
category  included  the  surface  coating  of 
bodv  parts  for  inclusion  in  new 
vehicles  As  provided  in  the  initial 
source  category  Usting  notice  (57  FR 
31576,  July  16^  1992): 

.   .  .  the  Agency  recognizes  that  these 
descriptions  [in  the  initial  list],  like  the  list 
itself,  may  be  revised  from  time  to  time  as 
better  information  becomes  available.  The 
.\gency  intends  to  revise  these  descriptions 
as  part  of  the  process  of  establishing 
standards  for  each  category.  Ultimately,  a 
definition  of  each  listed  category,  or 
subsequently  listed  subcategories,  will  be 
incorporated  in  each  rule  establishing  a 
NESHAP  for  a  category. 

Some  automobile  assembly  plants 
operate  separate  lines  which  apply 
coatings  to  parts  such  as  bumpers, 
fascias.  and  brackets  for  attachment  to 
separately  coated  vehicle  bodies. 
However,  since  most  plastic  and  metal 
parts  that  are  attached  to  coated  vehicle 
bodies  are  produced  in  separate 
facilities,  we  have  decided  that  it  makes 
more  sense  to  regulate  these  off-line 
plastic  and  metal  parts  coating 
operations  under  separate  NESHAP  for 
surface  coating  of  plastic  parts  and 
products  and  miscellaneous  metal  parts 
because  of  the  substantially  different 
equipment  that  may  be  used  to  coat 
these  parts  and  for  consistency  with  the 
NSPS  and  other  air  pollution  control 
regulations  affecting  these  coating 
operations 

The  source  category  does  not  include 
research  or  laborator>'  facilities  or 
janitorial,  building,  and  facility 
maintenance  operations. 
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B.  Uuw  Did  Wn  Select  the  liegulatea 
Pollutants? 

Organic  HAP.  Available  emission  data 
collected  during  the  development  of  the 
proposed  NESHAP  show  thai  the 
primary  organic  HAP  emitted  from 
automobile  and  light-duty  truck  surface 
coating  operations  are  toluene,  xylene, 
glycol  ethers,  MEK.  MIBK,  ethylbenzene 
and  methanol.  These  compounds 
account  for  over  95  percent  of  this 
category's  nationwide  organic  HAP 
emissions.  Because  coatings  used  in 
automobile  and  light-duty  truck  surface 
coating  contain  many  combinations  of 
these  and  other  organic  HAP,  it  is  not 
practical  to  regulate  them  individually. 
Therefore,  the  proposed  standards 
would  regulate  emissions  of  all  organic 
HAP. 

Inorganic  HAP.  Based  on  information 
reported  during  the  development  of  the 
proposed  NESHAP.  inorganic  HAP 
contained  in  the  coatings  used  by  this 
source  category  include  lead, 
manganese,  and  chromium  compounds. 
There  is  limited  opportunity  for  these 
HAP  to  be  emitted  into  the  ambient  air. 
The  lead  compounds  are  present  in  the 
electrodeposition  primers.  This 
technique  would  not  typically  generate 
air  emissions  of  these  compounds 
which  are  in  the  coating  solids.  Once 
the  coating  solids  are  deposited  on  the 
substrate,  they  remain  on  the  substrate 
and  are  not  emitted  during  cure  of  the 
coating.  Therefore,  we  conclude  that 
there  are  limited  or  no  air  emissions  of 
lead  compounds.  Based  on  information 
reported  during  the  development  of  the 
proposed  NESHAP,  a  small  amount  of 
chromium  compounds  are  contained  in 
a  few  of  the  coatings  used  by  this  source 
category   Because  these  inorganic 
compounds  are  in  the  coating  solids, 
they  are  retained  on  the  substrate  to 
which  they  are  applied,  and  the  only 
opportunity  for  them  to  enter  the 
ambient  air  is  if  they  are  spray-applied. 
Because  of  the  atomization  of  the 
coating  during  spray  application, 
inorganic  compounds  become  airborne, 
and  they  are  either  deposited  on  the 
substrate,  collected  by  the  circulating 
water  under  the  spray  booth  floor  grates, 
adhere  to  the  surrounding  walls  and 
other  surfaces  in  the  area,  or  enter  the 
air  and  become  susceptible  to  transport 
to  other  areas  in  the  building  or  outside 
into  the  ambient  air.  The  data  available 
to  EPA  indicate  that  the  facilities  in  this 
source  category  that  use  spray 
application  techniques  sometimes  apply 
coatings  that  contain  inorganic  HAP 
compounds,  including  small  quantities 
of  chromium  oxide.  Overspray, 
including  that  containing  inorganic 
HAP,  is  controlled  to  an  extremely  high 


levul  bv  auwn-aratt  uiipingenient  in 
circulating  sub-grate  water  systems. 

C.  How  Did  We  Select  the  Affected 
Source? 

In  sele<:ting  the  affected  sources  for 
MACTT  standards,  our  primary  goal  is  to 
ensure  that  MACT  is  applied  to  HAP- 
emitting  operations  or  activities  within 
the  source  category  or  subcategory  being 
regulated.  The  affected  source  also 
serves  to  distinguish  where  new  source 
MACT  applies  under  a  particular 
standard.  Specifically,  the  General 
Provisions  in  subpart  A  of  40  CFR  part 
63  define  the  terms  "construction"  and 
■■reconstruction"  with  reference  to  the 
term  'affected  source'  {40  CFR  60.2) 
and  provide  that  new  source  MACT 
applies  when  construction  or 
reconstruction  of  an  affected  source 
occurs  (40  CFR  60.5).  The  collection  of 
equipment  and  activities  evaluated  in 
determining  MACT  (including  the 
MACT  floor)  is  used  in  defining  the 
affected  source.  Some  source  categories 
are  comprised  of  HAP-emitting 
equipment  and  activities  that  are 
independent,  have  no  functional 
interactions  at  the  process  level,  and  are 
not  related  to  each  other  in  terms  of 
emission  control.  In  these  cases,  it  is 
reasonable  from  a  MACT 
implementation  perspective  to  have 
separate,  narrowly  defined  affected 
sources  for  purposes  of  focusing  MACT 
applicability  An  implication  of  a 
narrow  definition  of  affected  source  is 
that  new  source  MACT  requirements 
could  be  triggered  more  frequently  as 
equipment  is  replaced  (potential 
"reconstruction")  or  facilities  are 
expanded  (potential  "construction") 
than  with  a  broader  definition  of 
affet.ted  source,  such  as  some  collection 
of  equipment  or  oven  the  entire  facility. 
This  approach  is  sometimes  appropriate 
based  on  consideration  of  emission 
reductions,  cost  impacts,  and 
implementation  factors. 

When  a  MACT  standard  is  based  on 
total  facility  emissions,  we  select  an 
affected  source  based  on  the  entire 
facility  as  well.  This  approach  for 
defining  the  affected  source  broadly  is 
particularly  appropriate  for  industries 
where  a  plantwide  emission  standard 
provides  the  opportunity  and  incentive 
for  owners  and  operators  to  utilize 
control  strategies  that  are  more  cost 
effective  than  if  separate  standards  were 
established  for  each  emission  point 
within  a  facility. 

The  affected  source  in  the  automobile 
and  light-duty  truck  surface  coating 
source  category  for  which  MACT 
standards  are  being  proposed  is  the 
equipment  used  for  electrodeposition 
primer,  primer-surfacer,  topcoat 


um  iudiiig  tmsecoat  and  clear  coat),  final 
repair,  glass  bonding  primer,  glass 
bonding  adhesive,  sealer,  adhesive,  and 
deadener;  as  well  as  storage  containers 
and  mixing  vessels  in  which  coatings, 
thinners,  and  cleaning  materials  are 
stored  and  mixed:  all  manual  and 
automated  equipment  for  conveying 
coatings,  thinners,  and  cleaning 
materials;  and  all  storage  containers  and 
all  manual  and  automated  equipment 
and  containers  used  for  conveying  waste 
materials  generated  by  a  coating 
operation  for  which  an  emission  limit  is 
proposed.  Standards  for  new  sources 
apply  to  newly  constructed  or 
reconstructed  paintshops  All  of  the 
organic  HAP-emitting  coating 
operations  covered  by  this  source 
category  occur  within  the  area  of  an 
automobile  assembly  plant  referred  to  as 
the  paint  shop,  except  for  the  operations 
related  to  glass  installation  (glass 
bonding  primer,  glass  bonding  adhesive, 
and  pre-installation  cleaning)  and 
certain  off-line  final  repair  operations. 
All  existing  affected  sources  are  located 
at  automobile  assembly  plants.  Other 
collocated  operations  at  automobile 
assembly  plants  mav  be  subject  to  other 
NESHAP,  including  NESHAP  currently 
under  development  for  source  categories 
such  as  miscellaneous  metal  parts 
coating  and  plastic  parts  and  products 
coating. 

Additional  information  on  the 
operations  at  automobile  and  light-duty 
truck  surface  coating  facilities  that  were 
selected  for  regulation  and  other 
operations  that  are  conducted  at 
automobile  assembly  plants  are 
included  in  the  docket  for  the  proposed 
standards. 

D.  How  Did  Wp  Determine  the  Basis  and 
Level  of  the  Proposed  Standards  for 
Existing  and  New  Sources? 

After  we  identify  the  specific  source 
categories  or  subcategories  of  sources  to 
regulate  under  section  11 2  of  the  CAA. 
we  must  develop  MACT  standards  for 
each  category  or  subcategory.  Section 
112  establishes  a  minimum  baseline  or 
■■fioor"  for  standards.  For  new  sources 
in  a  category  or  subcategory,  the 
standards  cannot  be  less  stringent  than 
the  emission  control  that  is  achieved  in 
practice  by  the  best-controlled  similar 
source  (section  112(d)(3)).  The 
standards  for  existing  sources  can  be 
less  stringent  than  standards  for  new 
sources,  but  thev  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  for  which  the  Administrator  has 
emissions  information  (or  the  best- 
performing  five  sources  for  categories  or 
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subcategories  with  fewer  than  30 
sources). 

Electrodeposition  primer,  primer- 
surfacer,  topcoat,  final  repair,  glass 
bonding  primer,  and  glass  bonding 
adhesive  Ail  59  facilities  in  the  source 
categorv  that  were  in  operation  in  1997 
or  1998  responded  to  an  information 
collection  request  (ICR).  (Several 
facilities  did  not  have  oporating  paint 
shops- during  this  period,  but  submitted 
infdrniatnm  jx'rtaining  to  their 
<i[)[)lu  dtinus  (if  sealers  and  adhesives  in 
the  dssemblv  process)  Two  facilities 
that  presently  track  their  usage  and 
emissions  on  a  line-by-line  basis 
submitted  two  sets  of  data  eac  h.  The 
responses  contained  data  on  the  mass  of 
organic  HAP  emissions  per  volume  of 
coating  solids  deposited  for  each  month 
of  a  calendar  vear  for  electrodeposition 
primer,  primer-surfacer,  and  topcoat 
operations;  and  additional  information 
on  final  repair,  glass  bonding  primer. 
and  glass  bonding  adhesive  Final  repair 
and  glass  bonding  materials  are 
functionally  tied  tt)  the 
electrodeposition  primer,  primer- 
surfacer,  and  topcoat  materials  Final 
repair  materials  must  be  compatible 
with  these  other  coatings  and  must 
provide  an  exact  color  and  appearance 
match.  Glass  bonding  materials  also 
must  be  compatible  with  these  other 
coatings.  The  choice  of  glass  bonding 
materials  is  highly  dependent  on  the 
performance  characteristics  nf  and 
interactiiin  with  these  other  coatings. 
Cilass  bonds  must  meet  safety 
n^quiremunts  issued  by  the  National 
Highwav  Transportation  Safety 
.Administration  Therefore,  we  have 
I  HI  ludpd  final  repair,  glass  bonding 
primer,  and  glass  bonding  adhesive  with 
electrodeposition  primer,  primer- 
surfacer.  and  topcoat. 

In  most  cases,  facilities  calculated 
their  monthly  emissions  from  primer- 
surfacer  and  topcoat  operations  using  a 
procedure  that  closely  matched  the 
procedure  in   'Protocol  for  Detf^rmining 
Daily  Volatile  Organic  (Compound 
Emission  Rate  of  Automobile  and  Light- 
Dutv  Truck  Topcoat  Operations."  EPA- 
450/3-88-01 R  (docket  A-2001-22)  The 
calculations  took  into  account  the 
overall  efficiency  of  capture  systems 
and  control  devices,  as  well  as  the 
transfer  efficiency  of  spray  equipment 
used  to  apply  coatings  In  addition,  the 
responses  included  the  mass  organic 
HAP  content  and  the  volume  solids 
content  of  all  materials  added  to  the 
electrodeposition  system  on  a  monthly 
basis.  Using  the  data,  we  ranked  the 
facilities  on  the  basis  of  mass  of  organic 
H.\P  emissions  per  volume  of  coating 
solids  deposited  on  an  annual  basis. 
Several  of  the  lowest  emitting  facilities 


did  not  apply  full  body  primer-surfacer 

during  the  ICR  reporting  year  (although 
these  facilities  as  well  as  all  other 
presently  operating  facilities  do  so 
currently).  Since  the  data  from  these 
facilities  did  not  represent  the  current 
and  anticipated  industry  practices,  we 
eliminated  them  from  the  ranking.  We 
then  identified  the  eight  facilities  with 
the  lowest-organic-HAP  emissions  (from 
electrodeposition,  primer-surfacer,  and 
topcoat  combined)  per  volume  coating 
solids  deposited.  As  four  of  the  eight 
lowest  emitting  plants  used  a  powder 
pnmer-surfater  application  system 
which  results  in  a  much  thicker  film 
than  a  liquui  application  system,  we 
adjusted  the  solids  deposited  volumes 
for  the  powder  systems  to  reflect  liquid 
primer  surfacer  thicknesses. 

We  then  identified  the  month  of  the 
reporting  year  with  the  peak  organic 
\i.\P  emission  rate  for  the  eight  facilities 
with  the  lowest  annual  emission  rates. 
Since  the  proposed  rule  requires 
compliance  each  and  every  month,  an 
emission  limit  based  on  the  annual 
emissions  would  be  unachievable  by 
even  the  lowest  emitting  plants 
approximately  6  months  of  the  year. 
Variations  in  colors  or  vehicles 
produced  and  the  organic  HAP  contents 
of  different  basecoats  and  color-keyed 
primer-surfacers  leads  to  unavoidable 
fluctuations  in  organic  I-L\P  emission 
rates,  even  with  the  same  application 
equipment  and  capture  and  control 
devices  in  use  The  average  organic  HAP 
emission  rate  for  the  peak  mtmth  for  the 
eight  lowest  emitting  plants  (as 
determined  on  an  annual  basis)  was 
determined  to  be  the  MACT  floor  for  a 
monthly  compliance  standard  for 
combined  electrodeposition  primer, 
primer-surfacer.  topcoat,  final  repair, 
glass  bonding  primer,  and  glass  bonding 
adhesive  operations  at  existing  plants. 

We  have  also  proposed  a  compliance 
demonstration  option  based  on 
emissions  from  combined  primer- 
surfacer.  tfjpcoat,  final  repair,  glass 
bonding  primer,  and  glass  bonding 
adhesive  operations  for  those  plants 
with  well  controlled  el(?ctrodeposition 
operations,  or  that  use  very  low-organic- 
HAF  materials  in  their  electrodeposition 
primer  operation.  This  was  based  on  the 
emission  rate  from  primer-surfacer  and 
topcoat  application  at  the  eight  lowest 
emitting  plants.  (The  same  plants  as 
those  with  the  lowest  emission  rates 
from  electrodeposition,  primer-surfacer, 
and  topcoat  combined.)  The  emission 
rate  without  electrodeposition  is 
comparable  to  the  proposed  emission 
rate  with  electrodeposition  when  the 
lower-organic-HAP  emissions  per 
volume  of  coating  solids,  deposited 


which  result  from  including 
electrodeposition  primer  are  considered. 

The  floor  for  new  sources  was  based 
on  the  performance  of  the  plant  with  the 
lowest  annual  emission  rate.  The  peak 
monthly  emission  rate  for  this  plant  for 
the  reporting  year  would  represent  the 
best  consistently  achievable  emission 
rate  for  new  sources. 

Both  the  existing  source  MACT  floor 
and  the  new  source  MACT  floor  are 
based  on  monthly  compliance.  All  or 
nearly  all  automobile  and  light-duty 
truck  surface  coating  facilities  are 
subject  to  compliance  with  existing 
rules  demonstrated  by  calculations 
based  on  monthly  coating  use.  The  ICR 
responses  upon  which  the  MACT 
determination  was  made  provided  data 
on  a  monthly  basis.  A  1-raonth  time 
period  is  the  shortest  compliance  period 
for  which  data  are  available  to  reliably 
determine  MACT. 

Adhesives  and  sealers  (other  than 
glass  binding  adhesive),  and  deadeners. 
All  facilities  in  the  source  category 
submitted  responses  to  an  ICR.  The 
responses  contained  data  on  the  mass 
used,  and  the  mass  fraction  of  organic 
HAP  in  each  of  the  materials  used 
during  the  reporting  year.  The  average 
mass  organic  HAP  content  of  the 
materials  used  throughout  the  reporting 
year  was  determined  for  each  facility. 
The  eight  facilities  with  the  lowest- 
average-organic-HAP  content  in  each 
group  [i.e..  adhesives  and  sealers  were 
considered  separately  from  deadeners) 
were  determined.  These  facilities  used 
materials  with  an  average  mass  fraction 
of  organic  HAP  of  less  than  0.01 
kilogram  (kg)/kg  (pound  {lb)/Ib.  Because 
of  imprecision  in  analytical  methods  at 
this  level,  and  because  the  organic  HAP 
reported  as  zero  for  some  materials  at 
some  facilities  may  have  contained 
traces  of  organic  HAP  that  were  not 
reported  to  the  facility  by  the  material 
supplier,  the  MACT  floor  mass  organic 
HAP  content  was  determined  to  be  0.01 
kg/kg  (lb/lb).  This  is  the  lowest  level  for 
both  new  and  existing  facihties  for 
which  compliance  could  be  reliably 
demonstrated.  The  proposed  rule  would 
require  compliance  to  be  demonstrated 
monthly  on  the  basis  of  a  mass  average 
organic  HAP  content  of  the  materials 
used.  A  shorter  compliance  time 
interval  would  result  in  excessive 
recordkeeping  with  little  or  no 
additional  reduction  in  organic  HAP 
emissions.  If  each  and  every  material 
used  within  a  particular  group  of 
materials  meets  the  monthly  average 
emission  limit  on  an  individual  basis, 
then  no  calculations  are  required  to 
demonstrate  compliance. 

Storage,  mixing,  and  conveying  of 
coatings,  thinners,  and  cleaning 
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inotenuls.  The  proposed  rule  would 
regulate  these  operations  in  accordance 
with  a  site-specific  work  practice  plan 
to  he  developed  subject  to  approval  by 
the  Administrator  and  implemented  by 
each  new  and  existing  source  We  have 
no  reliable  data  on  the  extent  of 
emissions  from  these  operations  but 
believe  them  to  be  low. 

Cleaning  and  equipment  purging 
emissions.  While  the  responses  to  the 
ICR  contain  extensive  (though  in  some 
cases  inconsi.stent)  data  pertaining  to 
the  volumetric  use  and  organic  HAP 
content  of  cleaning  and  purging 
materials,  a  substantial  but  unknown 
fraction  of  the  organic  HAP  emissions 
from  cleaning  and  purging  operations 
are  captured  and  controlled.  We  have  no 
reliable  data  that  would  enable  us  to 
determine  an  emission  limit  for  these 
operations  that  would  represent  MACT 
level  control.  The  proposed  rule  would 
regulate  these  operations  in  accordance 
with  a  site-specific  work  practice  plan 
to  be  developed  subject  to  approval  by 
the  Administrator  and  implemented  by 
each  new  and  existing  source. 

After  the  floors  have  been  determined 
for  new  and  existing  sources  in  a  source 
category  or  subcategory,  we  must  set 
MACT  standards  that  are  technically 
achievable  and  no  less  stringent  than 
the  floors.  Such  standards  must  then  be 
met  by  all  sources  within  the  category 
or  subcategory.  We  identify'  and 
consider  any  reasonable  regulatory 
alternatives  that  are  "beyond-the-floor," 
taking  into  account  emission  reduction, 
cost,  non-air  quality  health  and 
environmental  impacts,  and  energy 
requirements.  These  alternatives  may  be 
different  for  new  and  existing  sources 
because  different  MACT  floors  and 
separate  standards  may  be  established 
for  new  and  existing  sources. 

The  eight  facilities  with  the  lowest- 
organic-HAP  emission  rates  from 
electrodeposition  primer,  primer- 
surfacer.  and  topcoat  application 
employed  a  combination  of  various 
organic  HAP  emission  limitation 
techniques,  including  the  use  of  lower- 
organic-HAP  electrodeposition  primer 
materials,  powder  primer-surfacer. 
waterborne  basecoats.  lower-organic- 
HAP  solvent  based  primer-surfacers, 
lower-organic-HAP  solvent  based 
basecoats  and  clearcoats,  and  improved 
capture  and  control  systems.  However, 
no  single  technology  or  combination  of 
technologies  representing  a  beyond-the- 
floor  MACT  was  identified,  nor  did  we 
identify  any  other  available  technologies 
which  are  not  presently  in  use  with  the 
potential  to  decrease  organic  HAP 
emissions  beyond-the-floor  for  either 
new  or  existing  sources. 


We  Lixpuct  that  many  existing  plants 
will  improve  capture  and  control  device 
efficiency  as  a  means  of  compliance. 
Control  options  beyond-the-floor  could 
involve  even  higher  overall  efficiencies. 
Because  of  the  dilute  nature  of  the 
organic  HAP-containing  streams 
available  for  capture,  the  cost  of  such  a 
beyond-the-floor  limit  would  exceed 
$40,000  per  ton  of  incremental  organic 
HAP  controlled.  We  are  not  proposing 
beyond-the-floor  limits  at  this  time. 
Following  a  future  analysis  of  residual 
risk,  EPA  may  propose  a  beyond-the- 
floor  emission  limit,  if  it  is  found  to  be 
justified. 

The  facilities  which  presently  use 
adhesives  and  sealers,  and  deadeners 
with  the  lowest-mass-organic-HAP 
contents  would  not  be  able  to  reliably 
demonstrate  compliance  with  a 
standard  more  stringent  than  the  floor 
level  emission  limit  for  these  materials 
due  to  uncertainty  in  the  analytical 
methods  available  and  the  expected 
inability  or  unwillingness  of  the 
suppliers  of  the  materials  to  certif\' 
lower-organic-HAP  contents. 

A  wide  variety  of  techniques  exist  for 
reducing  organic  HAP  emissions  from 
mixing,  storage,  and  conveying  of 
coatings,  tliinners,  and  cleaning 
materials,  and  from  cleaning  and 
purging  of  equipment.  Because  we  have 
no  data  upon  which  to  establish  a 
numerical  organic  HAP  emission  limit 
for  these  operations,  we  have  proposed 
to  regulate  them  through  the 
development  and  implementation  of 
site-specific  work  practice  plans.  The 
proposed  rule  identifies  a  number  of 
potential  emission  control  practices 
which  must  be  considered,  as 
applicable,  in  these  work  plans. 
Alternative  practices  which  achieve 
equivalent  or  improved  emission 
limitations  are  also  permitted  under  the 
proposed  rule.  Because  we  are  unable  to 
reliably  estimate  the  emissions 
reductions  that  will  be  achieved  beyond 
the  present  baseline  emissions  from 
these  operations,  the  work  practices 
requirements  may  represent  beyond-the- 
floor  standards.  We  believe  that  the 
costs  of  implementing  these  work 
practices  will  be  reasonable,  as  many  of 
the  same  or  equivalent  practices  would 
be  required  for  control  of  VOC 
emissions  under  title  V  air  permits. 

In  lieu  of  emission  standards,  section 
112(h)  of  the  CAA  allows  work  practice 
standards  or  other  requirements  to  be 
established  if:  (1)  A  pollutant  cannot  be 
emitted  through  a  conveyance  or 
capture  system,  or  (2)  measurement  is 
not  practicable  due  to  technological  and 
-economic  limitations.  All  autonrobile 
and  light-duty  truck  surface  coating 
facilities  use  some  type  of  work  practice 


measures  to  reduce  tiAi^  unussiuns  irom 
mixing,  storage,  conveying,  and 
cleaning  and  purging  as  part  of  their 
standard  operating  procedures.  They 
use  these  measures  to  decrease  solvent 
usage  and  minimize  exposure  to 
workers.  However,  data  to  quantify 
accurately  the  emissions  reductions 
achievable  by  the  work  practice 
measures  are  unavailable,  and  it  is  not 
feasible  to  measure  emissions  or  enforce 
a  numerical  standard  for  emissions  from 
these  operations. 

We  selected  MACT  floor  level 
standards  for  electrodeposition  primer, 
primer-surfacer,  topcoat,  final  repair, 
glass  bonding  primer,  glass  bonding 
adhesive,  sealer,  and  adhesive 
application,  and  deadener  because  we 
were  unable  to  identify  any  specific 
technologies  that  would  result  in  a 
lower  level  of  emissions.  We  have 
proposed  a  more  stringent  emission 
limit  for  electrodeposition  primer, 
primer-surfacer.  and  topcoat  application 
for  new  sources.  This  more  stringent 
limit  is  not  appropriate  for  existing 
sources  because  of  the  difficulty, 
uncertainty,  and  in  some  cases, 
impossibility  of  retrofitting  the  best 
combination  of  emission  limitation 
techniques  to  existing  facilities,  as  well 
as  the  high  cost  associated  with  what 
would  be  a  beyond-the-floor  limit  for 
existing  facilities. 

We  believe  the  proposed  standards  for 
existing  sources  are  achievable  because 
they  are  presently  being  achieved  by  at 
least  six  existing  sources.  We  believe  the 
proposed  standards  for  new  sources  are 
achievable  because  they  are  presently 
being  achieved  by  the  best  performing 
facility  in  the  source  category. 

We  have  proposed  standards  for 
which  compliance  would  be 
demonstrated  on  a  monthly  basis.  The 
data  used  to  determine  MACT  for 
electrodeposition  primer,  primer- 
surfacer,  and  topcoat  were  based  on 
organic  HAP  emission  limits  that  were 
achieved  by  the  best  performing  plants 
each  month  (during  which  production 
occurred)  during  the  reporting  year  for 
the  ICR  responses.  We  used  annual  data 
to  determine  MACT  for  adhesives  and 
sealers,  and  deadeners.  but  believe  that 
monthly  compliance  is  achievable 
because  the  standards  are  based  on 
organic  HAP  per  mass  of  material,  or 
organic  HAP  per  volume  of  material  and 
we  have  no  reason  to  believe  that 
different  materials  are  used  at  different 
times  throughout  the  year. 

E.  How  Did  We  Select  the  Format  of  the 
Proposed  Standards? 

Numerical  emission  standards  are 
required  by  section  1 1 2  pf  the  CAA 
unless  we  can  justify  that  it  is  not 
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feasible  to  prescribe  or  enforce  an 
emission  standard,  in  which  case  a 
design,  equipment,  work  practice,  or 
operational  standard  can  be  set  (sertion 
112(h)  of  the  C.\ A I 

Formats  considered  We  considered 
the  following  formats  far  allowabie 
organic  HAP  emissions  from  the 
affected  source:  (1)  Mass  of  organic  HAP 
per  unit  weight  or  volume  of  coating. 
coating  solids,  or  coating  solids 
deposited:  (2)  mass  of  organic  HAP  per 
unit  of  production:  (3)  organic  HAP 
concentration  exiting  a  c:ontrol  de\ice. 
(4)  organic   HAP  emissions  per  unit 
surface  area  coated;  and  (5)  percent 
reduction  achieved  by  a  capture  svstem 
and  control  device.  Each  format  is 
defined,  and  the  major  advantages  and 
disadvantages  are  discussed  below 

The  first  tvpe  of  format  considered 
would  express  the  emission  limitation 
as  mass  oi  organic  HAP  emissions  per 
volume  of  coating,  mass  of  coating 
solids,  volume  of  coating  solids,  or 
volume  of  coating  solids  deposited.  An 
advantage  of  this  type  of  format  is  that 
it  relates  emissions  to  production  levels. 
but  in  a  more  equitable  way  than  one 
based  on  units  of  production  Also,  an 
affected  source  would  have  flexibiiitv  in 
choosing  among  several  compliance 
options  to  achieve  a  standard  based  on 
this  type  of  format.  This  type  of 
standard,  when  based  on  mass  or 
volume  of  coating  solids  deposited, 
takes  into  account  the  transfer 
efficiency,  i.e..  the  fraction  of  coating 
solids  used  that  actually  adhere  to  the 
substrate. 

A  mass  of  H.M'  per  volume  of  coating 
format  (i.e.,  kg  HAP/ liter  (lb  HAP/gallon 
(gal))  of  coating]  either  for  each  coating 
or  as  an  a\erage  across  all  coatings 
could  be  used  While  this  format  is 
simple  to  understand  and  use,  its  main 
disadvantage  is  that  it  would  not  credit 
sources  that  switch  to  lower-emitting, 
higher-solids  coatings.  For  example,  a 
facility  using  a  coating  with  a  solids 
content  of  40  percent  and  a  HAP  content 
of  3  lb/gal  will  use  fewer  pounds  of 
H,\P  than  a  facilitv  using  a  coating  with 
d  solids  content  of  20  percent  and  a 
HAP  content  of  2  lb/gal  because  the  first 
facility  will  use  50  percent  less  coating 
than  the  second.  A  comparison  of  the 
emission  potential  of  two  coatings  using 
a  mass  HAP  per  volume  coaling  format 
cannot  be  made. 

An  alternative  format  is  a  mass  HAP 
per  volume  of  coating  solids  (i.e.,  kg 
HAP/liter  (lb  HAP/gal)  of  coating 
solids).  This  format  would  adequately 
credit  sources  that  converted 
conventional  higher-H.\P-solvent 
coatings  to  higher-solids  coatings.  The 
same  is  true  for  a  format  of  mass  HAP/ 
mass  of  solids  (i.e.,  kg  HAP/kg  (lb  HAP/ 


lb)  solids)  For  example,  if  a  source  were 
to  increase  the  solids  content  of  a 
coating  and  thereby  decrease  the 
quantitv  of  coating  used,  either  of  these 
formats  would  properly  credit  the 
affected  sourc:es  emissions  reductions. 
However,  there  are  potential  drawbacks 
to  the  mass  HAP/mass  solids  format. 
.Such  a  standard  does  not  take  into 
account  the  sometimes  considerable 
differences  in  coating  solids  densities. 
Either  the  mass  HAP/mass  solid  or  the 
mass  HAP/volume  solid  formats  can  be 
restated  to  consider  applied  solids 
rather  than  solids  contained  in  the 
coating  to  provide  credit  for  application 
techniques  with  higher  transfer 
efficiencies 

The  second  format  c:onsidered  is  mass 
of  organic  1-L\P  emissions  per  unit  of 
production  (e.g.,  kg  HAP  per  vehicle 
coated)  Its  major  disadvantage  is  that 
the  surface  area  of  automobiles  and 
light-duty  trucks  varies  greatly. 

The  third  format  considered,  a  limit 
on  the  concentration  of  organic  HAP  in 
the  exhaust  from  the  control  device 
would  onl\  apply  to  sources  that  use 
add-on  control  devices.  This  format  for 
a  standard  is  the  easiest  to  enforce 
because  direct  emissions  measurements 
can  be  made  using  .Method  25  or  25A. 
However,  the  concentration  of  organic 
HAP  emitted  from  the  control  device 
does  not  reflect  total  emissions  because 
of  the  possibility  of  uncaptured 
emissions  from  the  coating  operation, 
nor  does  it  limit  total  emissions  because 
of  the  effect  of  varying  the  exhaust  flow 
rates  [i.e.  increasing  dilution  air).  For 
example,  two  similar  toating  operations 
could  produce  the  same  amount  of 
organic  HAP  vet  have  different  inlet 
concentrations  to  the  control  device 
because  of  variations  in  capture  of 
emissions  from  the  coating  operation 
and  because  of  varying  oven  airflow 
rates,  A  standard  based  on  outlet 
concentration  would  require  the  line 
with  the  higher  concentration  (lower 
airflow  rate)  to  control  more  organic 
HAP  emissions  than  the  line  with  the 
lower  inlet  concentration.  Because 
management  of  airflow  rates  is  generally 
under  the  control  of  the  operator,  this 
format  would  not  reflect  the  application 
of  MACT  for  the  coating  operation. 
Furthermore,  this  format  would  limit 
the  compliance  options  available  to 
sources  because  it  would  not 
accommodate  the  use  of  either  low-HAP 
content  coatings  and  other  materials,  or 
the  use  of  a  combination  of  capture  and 
control  systems  in  conjunction  with 
reduced-HAP  coatings  and  other 
materials 

The  fourth  formal,  organic  HAP 
emissions  per  unit  surface  area  coated, 
provides  flexibiiitv  in  the  selection  of 


<-,';!;i:  niatenals,  the  sireams  to  De 
.    nir.  i,^  d  and  the  approach  to  capture 
and  control.  We  requested  surface  area 
data  for  vehicles  produced  during  the 
ICR  reporting  year  and  received  data  of 
this  type  from  a  number  of  respondents. 
The  data  that  we  received  were 
incomplete,  and  the  methods  of 
estimating  vehicle  surface  areas  varied 
widely.  In  many  cases,  computer 
generated  design  drawings  were 
analyzed  to  estimate  surface  areas.  The 
algorithms  used  to  make  the  estimates 
are  unlikely  to  be  consistent  from 
manufacturer  to  manufacturer  While  a 
standard  in  this  format  has  some 
advantages,  it  would  be  difficult  to 
establish  MACT  because  of  the 
inconsistent  basis  of  the  estimates. 

The  fifth  format,  percent  reduction, 
would  only  apply  to  sources  that  use 
add-on  control  devices.  This  format  is 
often  the  best  choice  when  capture  and 
control  systems  are  widely  used  in  the 
source  categorj',  and  the  achievable 
percent  reduction  over  a  wide  range  of 
operating  conditions  is  predictable.  The 
advantages  of  this  format  are  that  it 
would  reflect  MACT  at  all  facilities,  and 
the  facilities  would  be  allowed 
flexibility  in  the  method  selected  for 
achieving  the  percent  reduction.  A 
disadvantage  of  the  percent  reduction 
format  is  that  it  does  not  credit 
improvements  in  the  materials  or 
processes.  For  example,  reduction  in  the 
organic  HAP  content  of  a  coating  or  in 
the  amount  of  coating  applied  per  unit 
of  substrate  manufactured  would  not  be 
credited  toward  compliance.  This  might 
discourage  development  of  low-  or  non- 
HAP  coatings.  Similar  to  the 
concentration  format  for  a  standard,  this 
format  also  would  not  accommodate  the 
use  of  either  low-HAP  content  coatings 
and  other  materials  or  a  combination  of 
capture  and  control  systems  in 
conjunction  with  reduced-HAP  coatings 
and  other  materials  as  a  means  of 
compliance. 

Format  selected.  We  selected  mass  of 
HAP  emitted  per  volume  of  coating 
solids  deposited  as  the  format  for  the 
proposed  emission  limit  for 
electrodeposition  primer,  primer- 
surfacer,  topcoat,  final  repair,  glass 
bonding  primer,  and  glass  bonding 
adhesive.  All  automobile  and  light-duty 
truck  surface  coating  facilities  presently 
calculate  VOC  emissions  from  prim«r- 
surfacer  and  topcoat  application  in  this 
format  and  have  recordkeeping  systems 
in  place  to  track  coating  usage,  mass 
fraction  of  VOC,  volume  fraction  of 
solids,  and  transfer  efficiencies. 
Responses  to  the  ICR  were,  for  the  most 
part,  based  on  adaptions  of  these 
systems  to  calculate  organic  HAP 
emissions  from  both  topcoat  and  primer 


7H»i24 


(.•(l.Tdl   K»'nist»*t    Vol.  67.  No.  247/Tuesday.  December  24    JOO. 


■n.f, 


:\   Rules 


surfacer  application.  Only  minor 
adjustments  would  be  necessary  to 
include  electrodeposition  coatings,  as 
only  two  to  four  different  materials  are 
used  for  this  process,  and  the  transfer 
efficiency  is  essentially  100  percent. 
Such  a  format  would  be  consistent  with 
the  information  upon  which  MACT 
determination  was  based.  This  format 
gives  credit  for  the  use  of  low-  or  zero- 
organic-HAP  coatings  or  high  solids 
coatings  in  one  or  more  application 
processes,  as  well  as  improved 
application  techniques  which  result  in 
higher  transfer  efficiencies  for  primer- 
surfacer  and  topcoat.  This  format  would 
allow  sources  flexibility  to  use  a 
combination  of  emission  capture  and 
control  systems  as  well  as  low-HAP 
content  coatings  and  other  materials. 

We  selected  mass  of  organic  HAP  per 
mass  of  coating  as  the  format  for  the 
proposed  standards  for  adhesives  and 
sealers,  and  deadeners.  These  materials 
are  applied  with  nearly  100  percent 
transfer  efficiency  in  most  cases  and 
emissions  from  these  materials  are 
rarely,  if  ever,  directed  to  add-on  control 
devices. 

F.  How  Did  We  Select  the  Testing  and 
Initial  Compliance  Requirements? 

We  have  proposed  a  compliance 
procedure  for  electrodeposition  primer, 
primer-surfacer.  topcoat,  final  repair, 
glass  bonding  primer,  and  glass  bonding 
adhesive.  The  procedure  takes  into 
account  the  volume  of  each  coating 
used,  its  mass  organic  HAP  content, 
volume  solids  content,  and  density,  as 
well  as  the  transfer  efficiency  and  the 
overall  efficiency  of  any  add-on  control 
devices.  The  procedure  is  modeled  after 
the  procedure  in  "Protocol  for 
Determining  Daily  Volatile  Organic 
Compound  Emission  Rate  of 
Automobile  and  Light-Duty  Truck 
Topcoat  Operations."  EPA-450/3-88- 
018  (docket  A-2001-22).  presently  used 
to  demonstrate  compliance  with  VOC 
emission  limits  for  topcoat  and  primer- 
surfacer  application  at  automobile  and 
light-duty  truck  surface  coating 
facilities. 

We  have  proposed  a  monthly  average 
mass  organic  HAP  content 
determination  to  demonstrate 
compliance  with  the  emission  limits  for 
adhesives  and  sealers,  and  deadeners. 

Method  31 1  of  40  CFR  part  63. 
appendix  A.  is  the  method  developed  by 
EPA  for  determining  the  HAP  content  of 
coatings  and  has  been  used  in  previous 
surface  coating  NESHAP.  We  have  not 
identified  any  other  methods  that 
provide  advantages  over  Method  311  for 
use  in  the  proposed  rule. 

Method  24  of  40  CFR  part  60. 
appendix  A.  is  the  method  developed  by 


EPA  for  determining  the  VOC  content  of 
coatings  and  can  be  used  if  you  choose 
to  determine  the  nonaqueous  volatile 
matter  content  as  a  surrogate  for  organic 
HAP.  In  past  rules.  VOC  emission 
control  measures  have  been 
implemented  in  the  coatings  industry 
with  Method  24  as  the  compliance 
method.  We  have  not  identified  any 
other  methods  that  provide  advantages 
over  Method  24  for  use  in  the  proposed 
rule. 

The  proposed  requirements  for 
determining  volume  solids  would  allow 
you  to  choose  between  calculating  the 
value  using  either  ASTM  Method 
D2697-86  (1988)  or  ASTM  Method 
D6093-97. 

You  may  use  information  provided  by 
your  coating  supplier  instead  of 
conducting  the  HAP.  solids,  and  density 
determinations  yourself.  The  above 
specified  test  methods  will  take 
precedence  if  there  is  any  discrepancy 
between  the  result  of  the  methods  and 
information  provided  by  your  suppliers. 

Capture  and  control  systems.  If  you 
use  an  emission  capture  and  control 
system,  you  would  be  required  to 
conduct  an  initial  performance  test  of 
the  system  to  determine  its  overall 
control  efficiency.  The  overall  control 
efficiencv  would  be  combined  with  the 
monthly  HAP  content  of  the  coatings 
and  other  materials  used  in  the  affected 
source  to  derive  the  monthly  HAP 
emission  rate  to  demonstrate 
compliance  with  the  standard  for 
electrodeposition  primer,  primer- 
surfacer.  topcoat,  final  repair,  glass 
bonding  primer,  and  glass  bonding 
adhesive. 

If  you  conduct  a  performance  test,  you 
would  also  determine  parameter 
operating  limits  during  the  test.  The  test 
methods  that  the  proposed  rule  would 
require  for  the  performance  test  have 
been  required  for  many  industrial 
surface  coating  sources  under  NSPS  in 
40  CFR  part  60  and  NESHAP  in  40  CFR 
part  63.  We  have  not  identified  any 
other  methods  that  provide  advantages 
over  these  methods. 

Work  practices.  In  the  initial 
compliance  report,  you  would  certify 
that  you  have  met  the  proposed  work 
practice  standards  during  the  initial 
compliance  period.  You  would  also 
keep  the  records  required  to  document 
your  actions.  These  are  minimal 
compliance  requirements  to  ensure  you 
are  meeting  the  standards. 

G.  How  Did  We  Select  the  Continuous 
Compliance  Requirements? 

To  ensure  continuous  compliance 
with  the  proposed  emission  limits  and 
operating  limits,  the  proposed  rule 
would  require  continuous  parameter 


monitoring  of  capture  systems,  add-on 
control  devices,  and  recordkeeping.  We 
selected  the  following  requirements 
based  on:  reasonable  cost,  ease  of 
execution,  and  usefulness  of  the 
resulting  data  to  both  the  owners  or 
operators  and  EPA  for  ensuring 
continuous  compliance  with  the 
emission  limits  and  operating  limits. 

We  are  proposing  that  certain 
parameters  be  continuously  monitored 
for  the  types  of  capture  and  control 
systems  commonly  used  in  the  industry. 
These  monitoring  parameters  have  been 
used  in  other  standards  for  similar 
industries.  The  values  of  these 
parameters  that  correspond  to 
compliance  with  the  proposed  emission 
limits  are  established  during  the  initial 
or  most  recent  performance  test  that 
demonstrates  compliance.  These  values 
are  your  operating  limits  for  the  capture 
and  control  system. 

You  would  be  required  to  determine 
3-hour  average  values  for  most 
monitored  parameters  for  the  affected 
source.  We  selected  this  averaging 
period  to  allow  for  normal  variation  of 
the  parameter  while  ensuring  that  the 
control  system  is  continuously 
operating  at  the  same  or  better  control 
level  as  during  a  performance  test 
demonstrating  compliance  with  the 
emission  limits. 

To  demonstrate  continuous 
compliance  with  the  monthly  emission 
limits,  you  would  also  need  records  of 
the  quantity  of  coatings  and  other 
materials  used  and  the  data  and 
calculations  supporting  your 
determination  of  their  HAP  content. 

To  demonstrate  continuous 
compliance  with  the  work  practice 
standards,  you  would  keep  the 
associated  records  specified  in  your 
work  practice  plan,  as  required  by  the 
proposed  rule,  and  comply  with  the 
associated  reporting  requirements. 

H.  How  Did  We  Select  the  Notification. 
Recordkeeping,  and  Reporting 
Requirements? 

You  would  be  required  to  comply 
with  the  applicable  requirements  in  the 
NESHAP  General  Provisions,  subpart  A 
of  40  CFR  part  63,  as  described  in  Table 
2  of  the  proposed  rule.  We  evaluated  the 
General  Provisions  requirements  and 
included  those  we  determined  to  be  the 
minimum  notification,  reporting,  and 
recordkeeping  necessary  to  ensure 
compliance  with,  and  effective 
enforcement  of.  the  proposed  standards. 

/.  How  Did  We  Select  the  Compliance 
Date? 

The  proposed  rule  allows  existing 
sources  3  years  from  the  effective  date 
of  the  final  standards  to  demonstrate 
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compliance.  This  is  the  maximum 
compliance  period  permitted  by  the 
CAA.  We  believe  that  3  years  may  be 
necessary  for  some  affected  sources  to 
design,  install,  and  test  improved 
capture  systems  and  control  devices. 
Sources  that  adopt  reformulated  lower 
HAP  coatings  or  powder  coatings  may 
also  need  3  years  to  specify  ,  adjust 
application  equipment,  and  modify 
existing  coating  processes.  New  or 
reconstructed  affected  sources  must 
comply  immediately  upon  startup  or  the 
effective  date  of  the  proposed  rule, 
whichever  is  later  as  required  by  the 
CAA. 

rV.  Summary  of  Environmental,  Energy, 
and  Economic  Impacts 

A.  What  Are  the  Air  Quality  Impacts? 

The  proposed  rule  would  decrease 
HAP  emissions  from  automobile  and 
light-duty  truck  surface  coating  facilities 
from  an  estimated  10,000  tpy  to  4,000 
tpy.  This  represents  a  decrease  of  6,000 
tpy  or  60  percent.  The  proposed  rule 
would  also  decrease  VOC  by 
approximately  12,000  to  18,000  tpy. 
These  values  were  calculated  in 
comparison  to  baseline  emissions 
reported  to  EPA  bv  individual  facilities 
for  1996  or  1997.  ' 

B.  What  Are  the  Cost  Impacts? 

The  estimated  total  capital  costs  of 
compliance,  including  the  costs  of 
monitors,  is  $670  million.  This  will 
result  in  an  additional  annualized 
capital  cost  of  S75  million  compared  to 
a  baseline  total  capital  expenditure  of  $4 
to  $5  billion  per  year. 

The  projected  total  annual  costs, 
including  capital  recovery,  operating 
costs,  monitoring,  recordkeeping,  and 
reporting  is  S154  million  per  year.  This 
represents  less  than  one-tenth  of  1 
percent  of  the  baseline  industry 
revenues  of  S290  billion  and  just  over 
1.0  percent  of  baseline  industry  pre-tax 
earnings  of  $14  billion. 

The  cost  analysis  assumed  that  each 
existing  facility  would  use,  in  the  order 
presented,  as  many  of  the  following  four 
steps  as  necessary  to  meet  the  proposed 
emission  limit.  First,  if  needed,  facilities 
that  did  not  already  control  their 
electrodeposition  primer  bake  oven 
exhaust  would  install  and  operate  such 
control  at  an  average  cost  of  $8,200  per 
ton  of  HAP  controlled.  Next,  if  needed, 
facilities  would  reduce  the  HAP-to-VOC 
ratio  of  their  primer-surfacer  and 
topcoat  materials  to  0.3  to  1.0  at  an 
average  cost  of  S540  per  ton  of  HAP 
controlled.  Finally,  if  needed,  facilities 
would  control  the  necessary  amount  of 
primer-surfacer  and  topcoat  spray  booth 
exhaust  at  an  average  cost  of  $40,000 


per  ton  of  HAP  controlled.  For  all  four 
steps  combined,  the  average  cost  is 
about  $25,000  per  ton  of  HAP 
controlled. 

New  facilities  and  new  paint  shops 
would  incur  little  additional  cost  to 
meet  the  proposed  emission  limit.  These 
facilities  would  already  include  bake 
oven  controls  and  partial  spray  booth 
exhaust  controls  for  VOC  control 
purposes.  New  facilities  might  need  to 
make  some  downward  adjustment  in  the 
HAP  content  of  their  materials  to  meet 
the  proposed  emission  limit. 

C.  What  Are  the  Economic  Impacts? 

The  EPA  prepared  an  economic 
impact  analysis  to  evaluate  the  primary 
and  secondary  impacts  the  proposed 
rule  would  have  on  the  producers  and 
consumers  of  automobiles  and  light- 
duty  trucks,  and  society  as  a  whole.  The 
analysis  was  conducted  to  determine 
the  economic  impacts  associated  with 
the  proposed  rule  at  both  the  market 
and  industry  levels.  Overall,  the 
analysis  indicates  a  minimal  change  in 
vehicle  prices  and  production 
quantities. 

Based  on  the  estimated  compliance 
costs  associated  with  the  proposed  rule 
and  the  predicted  changes  in  prices  and 
production  in  the  affected  industry,  the 
estimated  annual  social  costs  of  the 
proposed  rule  is  projected  to  be  $161 
million  (1999  dollars).  The  social  costs 
take  into  account  changes  in  behavior 
by  producers  and  consumers  due  to  the 
imposition  of  compliance  costs  from  the 
proposed  rule.  For  this  reason  the 
estimated  annual  social  costs  differ  from 
the  estimated  annual  engineering  costs 
of  $154  million.  Producers,  in  aggregate, 
are  expected  to  bear  $152  million 
annually  in  costs  while  the  consumers 
are  expected  to  incur  the  remaining  $10 
million  in  social  costs  associated  with 
the  proposed  rule. 

Tne  economic  model  projects  an 
aggregate  price  increase  for  the  modeled 
vehicle  classes  of  automobiles  and  light- 
duty  trucks  to  be  less  than  1/ 100th  of  1 
percent  as  a  result  of  the  proposed 
standards.  This  represents  at  most  an 
increase  in  price  of  $3.00  per  vehicle. 
The  model  also  projects  that  directly 
affected  producers  would  reduce  total 
production  by  approximately  1 ,400 
vehicles  per  year.  This  represents 
approximately  0.01  percent  of  the  12.7 
million  vehicles  produced  by  the 
potentially  affected  plants  in  1999.  the 
baseline  year  of  analysis. 

In  terms  of  industry  impacts,  the 
automobile  and  light-duty  truck 
manufacturers  are  projected  to 
experience  a  decrease  in  pre-tax 
earnings  of  about  1  percent  or  $152 
million.  In  comparison,  total  pre-tax 


earnings  for  the  potentially  affected 
plants  included  in  the  anaJysis 
exceeded  $14  billion  in  1999.  The 
reduction  in  pre-tax  earnings  of  1 
percent  reflects  an  increase  in 
production  costs  and  a  decUne  in 
revenues  earned  from  a  reduction  in  the 
quantity  of  vehicles  sold.  Through  the 
market  and  industry  impacts  described 
above,  the  proposed  rule  would  lead  to 
a  redistribution  of  profits  within  the 
industry'.  Some  facilities  (28  percent)  are 
projected  to  experience  a  profit  increase 
with  the  proposed  rule;  however,  the 
majority  (72  percent)  that  continue 
operating  are  projected  to  lose  profits. 
No  facilities  are  projected  to  close  due 
to  the  proposed  rule. 

D.  What  Are  the  Non-Air  Health. 
Environmental,  and  Energ}'  Impacts? 

Solid  waste  and  water  impacts  of  the 
proposed  rule  are  expected  to  be 
negligible.  Capture  of  additional  organic 
HAP-laden  streams  and  control  of  these 
streams  with  regenerative  thermal 
oxidizers  is  expected  to  require  an 
additional  180  million  kilowatt  hours 
per  year  and  an  additional  4.9  billion 
standard  cubic  feet  per  year  of  natural 
gas. 

E.  Can  We  Achieve  the  Goals  of  the 
Proposed  Rule  in  a  Less  Costly  Manner? 

We  have  made  every  effort  in 
developing  this  proposal  to  minimize 
the  cost  to  the  regulated  community  and 
allow  maximum  flexibility  in 
compliance  options  consistent  with  our 
statutory  obligations.  We  recognize, 
however,  that  the  proposal  may  still 
require  some  facilities  to  take  costly 
steps  to  further  control  emissions  even 
though  those  emissions  may  not  result 
in  exposures  which  could  pose  an 
excess  individual  lifetime  cancer  risk 
greater  than  1  in  1  million  or  exceed 
thresholds  determined  to  provide  an 
ample  margin  of  safety  for  protecting 
public  health  and  the  environment  from 
the  effects  of  HAP.  We  are,  therefore, 
specifically  soliciting  comment  on 
whether  there  are  further  ways  to 
structure  the  proposed  rule  to  focus  on 
the  facilities  which  pose  significant 
risks  and  avoid  the  imposition  of  high 
costs  on  facilities  that  pose  little  risk  to 
public  health  and  the  environment. 

During  the  rulemaking  process  on  a 
separate  proposed  NESHAP, 
representatives  of  the  plywood  and 
composite  wood  products  industry 
provided  EPA  with  descriptions  of  three 
approaches  that  they  believed  could  be 
used  to  implement  more  cost-effective 
reductions  in  risk.  These  approaches 
could  be  effective  in  focusing  regulatory- 
controls  on  facilities  that  pose 
significant  risks  and  avoiding  the 
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impositiun  of  high  costs  on  facilities 
that  pose  little  risk  to  public  health  or 
the  environment,  and  we  are  seeking 
public  comment  on  the  utility  of  each  of 
these  approaches  with  respect  to  this 
rule.  The  docket  for  today's  proposed 
rule  contains  "white  papers"  prepared 
by  the  plywood  and  composite  wood 
products  industry  that  outline  their 
proposed  approaches  (see  docket 
number  A-2001-22). 

One  of  the  approaches,  an 
applicability  cutoff  for  threshold 
pollutants,  would  be  implemented 
under  the  authority  of  CAA  section 
112(d)(4);  the  second  approach, 
subcategorization  and  delisting,  would 
be  implemented  under  the  authority  of 
CAA  section  112(c)(1)  and  (c)(9):  and 
the  third  approach  would  involve  the 
use  of  a  concentration-based 
applicability  threshold.  We  are  seeking 
comment  on  whether  these  approaches 
are  legally  justified  and.  if  so.  we  ask  for 
information  that  could  be  used  to 
support  such  approaches. 

The  MACT  program  outlined  in  CAA 
section  112(d)  is  intended  to  reduce 
emissions  of  HAP  through  the 
application  of  MACT  to  major  sources  of 
toxic  air  pollutants.  Section  112(c)(9)  is 
intended  to  allow  EPA  to  avoid  setting 
MACT  standards  for  categories  or 
subcategories  of  sources  that  pose  less 
than  a  specified  level  of  risk  to  public 
health  and  the  environment.  The  EPA 
requests  comment  on  whether  the 
proposals  described  here  appropriately 
rely  on  these  provisions  of  CAA  section 
112.  The  two  hoalth-ba.sed  approaches 
focus  on  assessing  inhalation  exposures 
or  accounting  for  adverse  environmental 
impacts.  In  addition  to  the  specific 
requests  for  comment  noted  in  this 
section,  we  are  also  interested  in  any 
information  or  comment  concerning 
technical  limitations,  environmental 
and  cost  impacts,  compliance  assurance, 
legal  rationale,  and  implementation 
relevant  to  the  identified  approaches. 
We  also  request  comment  on 
appropriate  practicable  and  verifiable 
methods  to  ensure  that  sources' 
emissions  remain  below  levels  that 
protect  public  health  and  the 
environment.  We  will  evaluate  all 
comments  before  determining  whether 
to  include  an  approach  in  the  final  rule. 

1.  Industry  HAP  emissions  and  potential 
health  effects 

For  the  automobile  and  light-duty 
truck  surface  coating  source  category, 
seven  HAP  account  for  over  95  percent 
of  the  total  HAP  emitted.  Those  seven 
HAP  are  toluene,  xylene,  glycol  ethers 
(including  ethylene  glycol  monobutyl 
ether  (EGBE)).  MEK.  MIBK. 
ethylbenzene.  and  methanol.  Additional 


HAl'  which  may  be  emitted  by  some' 
automobile  and  light-duty  truck  surface 
coating  operations  are:  Ethylene  glycol, 
hexane.  formaldehyde,  chromium 
compounds,  diisocyanates,  manganese 
compounds,  methyl  methacrylate. 
methylene  chloride,  and  nickel 
compounds. 

Of  the  seven  HAP  emitted  in  the 
largest  quantities  by  this  source 
category,  all  can  cause  toxic  effects 
following  sufficient  exposure.  The 
potential  toxic  effects  of  these  seven 
HAP  include  effects  to  the  central 
nervous  system,  such  as  fatigue,  nausea, 
tremors,  and  loss  of  motor  coordination; 
adverse  effects  on  the  liver,  kidneys, 
and  blood;  respiratory  effects;  and 
developmental  effects.  In  addition,  one 
of  the  seven  predominant  HAP.  EGBE. 
is  a  possible  carcinogen,  although 
information  on  this  compound  is  not 
currently  sufficient  to  allow  us  to 
quantify  its  potency. 

In  accordance  with  CAA  section 
112(k).  EPA  developed  a  list  of  33  HAP 
which  present  the  greatest  threat  to 
public  health  in  the  largest  number  of 
urban  areas.  None  of  the  predominant 
seven  HAP  is  included  on  this  list  for 
EPA's  Urban  Air  Toxics  Program, 
although  three  of  the  other  emitted  HAP 
(formaldehyde,  manganese  compounds, 
and  nickel  compounds)  appear  on  the 
list.  In  November  1998.  EPA  published 
"A  Multimedia  Strategy  for  Priority 
Persistent,  Bioaccumulative.  and  Toxic 
(PBT)  Pollutants."  None  of  the 
predominant  seven  HAP  emitted  by 
automobile  and  light-duty  truck  surface 
coating  operations  appears  on  the 
published  list  of  compounds  referred  to 
in  EPA's  PBT  strategy. 

To  estimate  the  potential  baseline 
risks  posed  by  the  source  category  and 
the  potential  impact  of  applicability 
cutoffs,  EPA  performed  a  "rough"  risk 
assessment  for  56  of  the  approximately 
60  facilities  in  the  source  category  by 
using  a  model  plant  placed  at  the  actual 
location  of  each  plant  and  simulating 
impacts  using  air  emissions  data  from 
the  1999  EPA  Toxics  Release  Inventory 
(TRI).  In  addition  to  the  seven 
predominant  HAP.  the  following 
additional  HAP  were  included  in  this 
rough  risk  assessment  because  they 
were  reported  in  TRI  as  being  emitted 
by  facilities  in  the  source  category: 
ethylene  glycol,  hexane.  formaldehyde, 
diisocyanates.  manganese  compounds, 
nickel  compounds,  and  benzene.  The 
benzene  emissions  and  some  of  the 
nickel  emissions  are  from  non-surface 
coating  activities  which  are  not  part  of 
the  source  category.  Of  the  HAP 
reported  in  TRI  which  are  emitted  from 
automobile  and  light-duty  truck  surface 
coating  operations,  three  (formaldehyde. 


mckei  compounds,  and  EGBE)  are 
carcinogens  that,  at  present,  are  not 
considered  to  have  thresholds  for  cancer 
effects.  Ethylene  glycol  monobutyl 
ether,  however,  may  be  a  threshold 
carcinogen,  as  suggested  by  some  recent 
evidence  from  animal  studies,  though 
EPA.  at  present,  considers  it  to  be  a  non- 
threshold  carcinogen  without  sufficient 
information  to  quantify  its  cancer 
potency.  Likewise,  formaldehyde  is  a 
potential  threshold  carcinogen,  and  EPA 
is  currently  revising  the  dose-response 
assessment  for  formaldehyde.  Most 
facilities  in  this  source  category  emit 
some  small  quantity  of  formaldehyde.  In 
the  1999  TRI.  however,  only  two 
facilities  in  this  source  category 
reported  formaldehyde  emissions.  No 
other  facilities  exceeded  the  TRI 
reporting  threshold  for  formaldehyde  in 
1999. 

The  baseline  cemcer  risk  and 
subsequent  cancer  risk  reductions  were 
estimated  to  be  minimal  for  this  source 
category-.  Of  the  three  carcinogens 
included  in  the  assessment,  emissions 
reductions  attributable  to  the  proposed 
standards  could  be  estimated  for  only 
EGBE.  However,  since  EGBE  risks 
cannot  currently  be  quantified,  the 
cancer  risk  reductions  associated  with 
the  proposed  rule  are  estimated  by  this 
rough  assessment  to  be  minimal. 
However,  noncancer  risk^^  ti'   projected 
to  be  significantly  reduced  by  the 
proposed  rule.  (Details  of  this 
assessment  are  available  in  the  docket.) 

2.  Applicability  Cutoffs  for  Threshold 
Pollutants  Under  CAA  Section  112(d)(4) 

The  first  approach  is  an  "applicability 
cutoff  for  threshold  pollutants  that  is 
based  on  EPA's  authority  under  CAA 
section  112(d)(4)  to  establish  standards 
for  HAP  which  are  "threshold 
pollutants."  A  "threshold  pollutant"  is 
one  for  which  there  is  a  concentration 
or  dose  below  which  adverse  effects  are 
not  expected  to  occur  over  a  lifetime  of 
exposure.  For  such  pollutants,  section 
112(d)(4)  allows  EPA  to  consider  the 
threshold  level,  with  an  ample  margin 
of  safety,  when  establishing  emission 
standards.  Specifically,  section 
112(d)(4)  allows  EPA  to  establish 
emission  standards  that  are  not  based 
upon  the  MACT  specified  under  section 
112(d)(2)  for  pollutants  for  which  a 
health  threshold  has  been  established. 
Such  standards  may  be  less  stringent 
than  MACT.  Historically.  EPA  has 
interpreted  section  112(d)(4)  to  allow 
categories  of  sources  that  emit  only 
threshold  pollutants  to  avoid  further 
regulation  if  those  emissions  result  in 
ambient  levels  that  do  not  exceed  the 
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threshold,  w  ith  an  ample  margin  of 
safety. ' 

A  different  interpretation  would  allow 
us  to  exempt  individual  facilities  within 
a  source  category  that  meet  the  section 
112(d)(4)  requirements.  There  are  three 
potential  scenarios  under  this 
interpretation  of  the  section  112(d)(4) 
provision.  One  scenario  would  allow  an 
exemption  for  individual  facilities  that 
emit  only  threshold  pollutants  and  can 
demonstrate  that  their  emissions  of 
threshold  pollutants  would  not  result  in 
air  concentrations  above  the  threshold 
levels,  with  an  ample  margin  of  safety, 
even  if  the  category  is  otherwise  subject 
to  MACT.  A  second  scenario  would 
allow  the  section  112(d)(4)  provision  to 
be  applied  to  both  threshold  and  non- 
threshold  pollutants,  using  the  1  in  1 
million  cancer  risk  level  for 
decisionmaking  for  non-threshold 
pollutants. 

A  third  scenario  would  allow  a 
section  112(d)(4)  exemption  at  a  facility 
that  emits  both  threshold  and  non- 
threshold  pollutants.  For  those  emission 
points  where  only  threshold  pollutants 
are  emitted  and  where  emissions  of  the 
threshold  pollutants  would  not  result  in 
air  concentrations  above  the  threshold 
levels,  with  an  ample  margin  of  safety, 
those  emission  points  could  be  exempt 
from  the  MACT  standards.  The  MACT 
standards  would  still  apply  to  non- 
threshold  emissions  from  other 
emission  points  at  the  source.  For  this 
third  scenario,  emission  points  that  emit 
a  combination  of  threshold  and  non- 
threshold  pollutants  that  are  co- 
controlled  by  MACT  would  still  be 
subject  to  the  MACT  level  of  control. 
However,  any  threshold  HAP  eligible  for 
exemption  under  section  112(d)(4)  that 


are  controlled  by  control  devices 
different  from  those  controlling  non- 
threshold  HAP  would  be  able  to  use  the 
exemption,  and  the  facility  would  still 
be  subject  to  the  sections  of  the 
standards  that  control  non-threshold 
pollutants  or  that  control  both  threshold 
and  non-threshold  pollutants. 

Estimation  of  hazard  quotients  and 
hazard  indices.  Under  the  section 
112(d)(4)  approach.  EPA  would  have  to 
determine  that  emissions  of  each  of  the 
threshold  pollutants  emitted  by 
automobile  and  light-duty  truck  surface 
coating  operations  at  the  facility  do  not 
result  in  exposures  which  exceed  the 
threshold  levels,  with  an  ample  margin 
of  safety. 

The  common  approach  for  evaluating 
the  potential  hazard  of  a  threshold  air 
pollutant  is  to  calculate  a  "hazard 
quotient"  by  dividing  the  pollutant's 
inhalation  exposure  concentration 
(often  assumed  to  be  equivalent  to  its 
estimated  concentration  in  air  at  a 
location  where  people  could  be 
exposed)  by  the  pollutant's  inhalation 
Reference  Concentration  (RfC).  An  RfC 
is  an  estimate  (with  uncertainty 
spanning  perhaps  an  order  of 
magnitude)  of  a  continuous  inhalation 
exposure  that,  over  a  lifetime,  likely 
would  not  result  in  the  occurrence  of 
adverse  health  effects  in  humans, 
including  sensitive  individuals. 

The  EPA  typically  establishes  an  RfC 
by  applying  uncertainty  factors  to  the 
critical  toxic  effect  derived  from  the 
lowest-or  no-observed-adverse-effect 
level  of  a  pollutant-.  A  hazard  quotient 
less  than  one  means  that  the  exposure 
concentration  of  the  pollutant  is  less 
than  the  RfC  and.  therefore,  presumed  to 
be  without  appreciable  risk  of  adverse 


neaiui  oiiecis.  A  nazara  quoneni  greater 
than  one  means  that  the  exposure 
concentration  of  the  pollutant  is  greater 
than  the  RfC.  Further,  EPA  guidance  for 
assessing  exposures  to  mixtures  of 
threshold  pollutants  recommends 
calculating  a  hazard  index  (HI)  by 
summing  the  individual  hazard 
quotients  for  those  pollutants  in  the 
mixture  that  affect  the  same  target  organ 
or  system  by  the  same  mechanism  K  The 
HI  values  would  be  interpreted  similarly 
to  hazard  quotients;  values  below  one 
would  generally  be  considered  to  be 
without  appreciable  risk  of  adverse 
health  effects,  and  values  above  one 
would  generally  be  cause  for  concern. 

For  the  determinations  discussed 
herein.  EPA  would  generally  plan  to  use 
RfC  values  contained  in  EPA's 
toxicology  database,  the  Integrated  Risk 
Information  System  (IRIS).  When  a 
pollutant  does  not  have  an  approved 
RfC  in  IRIS,  or  when  a  pollutant  is  a 
carcinogen.  EPA  would  have  to 
determine  whether  a  threshold  exists 
based  upon  the  availability  of  specific 
data  on  the  pollutant's  mode  or 
mechanism  of  action,  potentially  using 
a  health  threshold  value  from  an 
alternative  source,  such  as  the  Agency 
for  Toxic  Substances  and  Disease 
Registr>'  (ATSDR)  or  the  California 
Environmental  Protection  Agency 
(CalEPA).  Table  4  provides  RfC,  as  well 
as  unit  risk  estimates,  for  the  HAP 
emitted  by  automobile  and  light-duty 
truck  surface  coating  operations.  A  unit 
risk  estimate  is  defined  as  the  upper- 
bound  excess  lifetime  cancer  risk 
estimated  to  result  from  continuous 
exposure  to  an  agent  at  a  concentration 
of  1  ug/m  '  in  the  air. 


Table  4.— Dose-Response  Assessment  Values  for  HAP  Reported  Emitted  by  the  Automobile  and  Light-Duty 

Truck  Surface  Coating  Source  Category 


Ctiemjcal  name 


CAS  No. 


Reference  concentration  - 
(mg/m3) 


Unit  nsk  estimate  ^ 

(1/(ug/m3)) 


Chromium  (Vl)  compounds 

Chromium  (VI)  tnoxide.  chromic  acid  mist 

Ethyl  benzene  

Ethylene  glycol 

Formaldehyde  

Diethylene  glycol  monobutyl  ether 

Ethylene  glycol  monobutyl  ether 

Hexamethylene-1.  6-diisocyanate 

n-Hexane   

Manganese  compounds  

Methanol  

Methyl  ethyl  ketone 

Methyl  isobutyl  ketone  

Methyl  methacrylate 

Methylene  chloride  


18540-29-9 

11115-74-5 

100-41^ 

107-21-1 

50-00-0 

112-34-5 

111-76-2 

822-06-0 

110-54-3 

7439-96-5 

67-56-1 

78-93-3 

108-10-1 

80-62-6 

75-09-2 


1  OE-04 
80E-06 
1  OE+00 
40E-01 
9.8E-03 
2.0E-02 
1.3E-t-01 
1  .OE-05 
2.0E-01 
5.0E-05 
4 OE+00 
1. OE+00 
80E-02 
7.0E-01 
1  OE+OO 


(IRIS) 

(IRIS) 

(IRIS) 

(CAL) 

(ATSDR) 

(HEAST) 

(IRIS) 

(IRIS) 

(IRIS) 

(IRIS) 

(CAL) 

(IRIS) 

(HEAST) 

(IRIS) 

(ATSDR) 


1.2E-02(IRIS) 


1 .3E-05  (IRIS) 


4  7E-07  (IRIS) 


'.S>cH3  18754.  18765-66  (April  IS.  1998)  (Pulp 
and  Paper  C.oiiil)iislion  Sources  Proposed  NESHAP). 

-"Methods  for  [>?rivation  of  Inhalation  reference 
Conceiitralions  and  Applications  of  Inhalation 


Dosimstrv'.'  EPA-600/8-90-066F.  Office  of 
Research  and  Development.  USEPA.  Oclolwr  1994 

'  "Supplementary  Guidance  for  Conducting 
Health  Risk  Assessment  of  Chemical  Mixtures.  Risk 


As.sessment  Forum  Technical  Panel,"  EPA/630/R- 
00/002.  USEPA.  August  2000.  http://t^■w'». fpo.gov/ 
nceavivw  1  /pdfs/chem_  mix/ 
chem_mix  08_2001.pdf. 
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Table  4— Dose-Response  Assessment  Values  fob  hap  Reported  Emitted  by  the  Automobile  and  Light-Duty 

Truck  Surface  Coating  Source  Category— Continued 


Chemtcal  name 


Methylene  diphenyl  diisocyanate 

Nickel  compounds  

Nickel  oxide    

Toluene  

2, 4/2.6- Toluene  diisocyanate  mixture  (TDI) 
Xylenes  (mixed) 


CAS  No 


Reference  concentration  ■ 

(mg/m^) 


Unit  risk  estimate ' 

(1/(ug/m3)) 


101-68-8 
7440-02-0 
1313-99-1 

108-86-3 

26471-62-5 

1330-20-7 


6  OE-04  (IRIS) 

2  OE-04  (ATSDR) 
1  OE-04  (CAL) 
4  OE-01  (IRIS) 

7  OE-05  (IRIS) 
4.3E-01  (ATSDR) 


1.1E-05(CAL) 


■  Reference  Concentration  An  estimate  (with  uncerlainty  spanning  pertiaps  an  order  of  magnitude)  of  a  coritinuous  '[^'a/'O"  exposurelo  the 
human  population  (including  sensitive  subgroups  which  include  children,  asthmatics,  and  the  elderly)  that  is  likely  to  be  wi thoul  an  appreo^ 
risk  of  deleterious  effects  dunng  a  lifetime   It  can  be  denved  from  various  types  of  human  or  animal  data,  with  uncenainty  factors  generally  ap- 

^''^Unrt  Risk  Estimate*"! tw  upper-^und  excess  lifetime  cancer  nsk  estimated  to  result  from  continuous  exposure  to  an  agent  at  a  corKcntration 
of  1  uQ/m3  in  air  The  interpretation  of  the  Unit  Risk  Estimate  would  be  as  follows  if  the  Unit  Risk  Estimate  =15-  10  ;  per  og/rn-^  ^  6  excess 
tumore  are  expected  to  devetop  per  1.000,000  people  if  exposed  daily  for  a  lifetime  to  1  ug  of  the  chemical  in  1  cubic  "^»f'  of  air  Unit  R'SK  Esti^ 
rriates  are  considered  upper  bound  estimates,  meaning  they  represent  a  plausible  upper  limit  to  the  tme  value  (Note  that  this  is  usually  not  a 
true  stuistK  .fi  confidence  limit )  The  tme  nsk  is  likely  to  be  less,  but  could  be  greater  .^-^r^o       ,,c    a  .      t      ^  c  .k. 

Sources  iHIS  --  EPA  Integrated  Risk  Information  System  (http.//wvnvepagov/in&'subst/index html)  ATSDR  US  Agency  for  Toxic  bub- 
stances  and  Disease  Reg,sl^ (hnp://v^v^  atsdr  cdc  gov/mrls  html)  CAL  =  California  0«ice  of  Environmental  Health  Hazard  Assessment  (httpJ/ 
www.oehha.ca.gov/air/hot  spotsAnd0x.html)  HEAST  =  EPA  Health  Effects  Assessment  Summary  Tables  (#PB(=97-921199  July  1997). 


To  establish  an  applicability  cutoff 
under  section  112(d)(4).  EPA  would 
need  to  define  ambient  air  exposure 
concentration  limits  for  any  threshold 
pollutants  involved.  There  are  several 
factors  to  consider  when  establishing 
such  concentrations.  First,  we  would 
need  to  ensure  that  the  concentrations 
that  would  be  established  would  protect 
public  health  with  an  ample  margin  of 
safety.  As  discussed  above,  the 
approach  EPA  commonly  uses  when 
evaluating  the  potential  hazard  of  a 
threshold  air  pollutant  is  to  calculate 
the  pollutant's  hazard  quotient,  which  is 
the  exposure  concentration  divided  by 
the  RfC. 

The  EPA's  "Supplementary  Guidance 
for  Conducting  Health  Risk  Assessment 
of  Chemical  Mixtures"  suggests  that  the 
noncancer  health  effects  associated  with 
a  mixture  of  pollutants  ideally  are 
assessed  by  considering  the  pollutants' 
common  mechanisms  of  toxicity.*  The 
guidance  also  suggests  that  when 
exposures  to  mixtures  of  pollutants  are 
being  evaluated,  the  risk  assessor  may 
calculate  a  HI.  The  recommended 
method  is  to  calculate  multiple  hazard 
indices  for  each  exposure  route  of 
interest  and  for  a  single  specific  toxic 
effect  or  toxicity  to  a  single  target  organ. 
The  default  approach  recommended  by 
the  guidance  is  to  sum  the  hazard 
quotients  for  those  pollutants  that 
induce  the  same  toxic  effect  or  affect  the 
same  target  organ.  A  mixture  is  then 
assessed  by  several  HI.  each 
representing  one  toxic  effect  or  target 
organ.  The  guidance  notes  that  the 
pollutants  included  in  the  HI 
calculation  are  any  pollutants  that  show 
the  effect  being  assessed,  regardless  of 


the  critical  effect  upon  which  the  RfC  is 
based.  The  guidance  cautions  that  if  the 
target  organ  or  toxic  effect  for  which  the 
HI  is  calculated  is  different  from  the 
RfC's  critical  effect,  then  the  RfC  for  that 
chemical  will  be  an  overestimate,  that 
is.  the  resultant  HI  potentially  may  be 
overprotective.  Conversely,  since  the 
calculation  of  a  HI  does  not  account  for 
the  fact  that  the  potency  of  a  mixture  of 
HAP  can  be  more  potent  than  the  sum 
of  the  individual  H.\P  potencies,  a  HI 
may  potentially  be  undorprotective  in 
some  situations. 

Options  for  establishing  a  HI  limit. 
One  consideration  in  establishing  a  HI 
limit  is  whether  the  analysis  considers 
the  total  ambient  air  concentrations  of 
all  the  emitted  HAP  to  which  the  public 
is  exposed.^  There  are  several  options 
for  establishing  a  HI  limit  for  the  section 
112(d)(4)  analysis  that  r«'flort.  to  varying 
degrees,  public  exposure 

One  option  is  to  allow  the  HI  pobtxl 
by  all  threshold  HAP  emittml  from 
automobile  and  light  dufv  trui  k  Mirfa(  i- 
coating  operations  at  t)u'  f.n  iliiv  tn  tit 
no  greater  than  one.  Thi.s  approai  h  is 
protectivp  if  nn  nrlditmnal  thn-shnhi 
HAP  e\p'  iMir-'-.  'A  "liiil  !)••  lilt  II  ip.it>-il 
fnim  other  sources  at.  or  in  the  vicinity 
of,  the  facility  or  through  other  routes  of 
exposure  (e.g.,  through  dermal 
absorption). 

A  second  option  is  to  adopt  a  "default 
percentage"  apj'f'  i  u  h    -^  h-r-  ti\  the  HI 
limit  of  the  HAi'  »  i;iit!,nl  !)\  th«  facility 
is  set  at  some  [kh  intake  or  fraction  of 
one  {e.g.,  20  perceni    r  n  J    This 
approach  recognizes  liic  iac  t  that  the 
facility  in  question  is  only  one  of  many 


'  Ibid. 


'■  .Senate  Debate  on  Conference  Report  (October 
27.  19901.  reprinled  in  "A  l.egislative  History  of  the 
Qean  Air  Act  Amendments  of  1990,"  Comm.  Print 
S.  Prt.  103-38  (1993)  ('  Legis.  Hist.  ")  at  868 


sources  of  threshold  HAP  to  which 
people  are  typically  exposed  every  day. 
Because  noncancer  risk  assessment  is 
predicated  on  total  exposure  or  dose, 
and  because  risk  assessments  focus  only 
on  an  individual  source,  establishing  a 
HI  limit  of  0.2  would  account  for  an 
assumption  that  20  percent  of  an 
individual's  total  exposure  is  from  that 
individual  source.  For  the  piirposHS  of 
this  discussion,  we  will  call  all  Miurces 
of  HAP.  other  than  operations  within 
the  source  category  at  the  facility  in 
question,  "background"  sources  If  the 
affected  source  is  allowed  to  emit  HAP 
such  that  its  own  impacts  could  result 
in  HI  values  of  one,  total  exposures  to 
threshold  ]\:\P  in  tht-  vie  initv  of  the 
facility  cnuld  be  suhstantiallv  greater 
than  one  due  to  ba(  kgrnund  sources, 
and  this  would  not  \n'  protective  of 
publii  ht'alth  sino'  oiilv  HI  values 
i)el(tw  one  are  con.sidered  to  be  without 
appreciable  risk  of  adverse  hinilth 
effects.  Thus    setting  the  HI  limit  for  the 
facility  at  some  default  per(  entage  of 
one  wUI  provide  a  buffer  whK:h  would 
help  to  ensure  that  total  exposures  to 
thresli,.!,!  H.\P  near  the  facility  [i.e..  in 
-    Miihni.ttiiMi  w  itti  •■xpiisure.s  due  to 
t),i!  kariMuni  ■~.')in  >■-    -All!  generally  not 

exceed     .!!.'    (ilil  '  .111  aeiuT.lllv  be 

consnirr'-il  !■   lie  w  i!h"iit  appreciable 
risk  ol  .uKiTs'-  h-'iith  ••fti'(  ts 

The  f-:i'.\  reijii.'^!-      'luinent  nn  using 
the  "default  percent n^.-     i[)()roach  and 
on  setting  the  iiefau,t  Hi  iinut  at  0  2 
The  EPA  is  aU.i  reipj-'stuig  i  mnment  on 
v%  beth.T  an  .iltern.itu  e  HI  limit,  in  some 
imiltiple  "!  niie   vvould  be  a  more 
appr'firi.ii'    ipplicability  cutoff. 

A  tiur  i    iptii  11  IS  to  use  available  data 
(from  sLiiiuitK   literature  or  EPA 
studies,  for  example)  to  determine 
background  concentrations  of  HAP, 
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possibly  on  a  national  or  regional  basis. 
These  data  would  be  used  to  estimate 
the  exposures  to  HAP  from  activities 
other  than  automobile  and  light-duty 
truck  surface  coating  operations  For 
example.  EPAs  National-Scale  Air 
Toxics  Assessment  (NATA)*'  and 
ATSDR's  Toxicological  Profiles  ^ 
contain  information  about  background 
concentrations  of  some  HAP  in  the 
atmosphere  and  other  media.  The 
combined  exposures  from  an  affected 
source  and  from  background  emissions 
(as  determined  from  the  literature  or 
studies)  would  then  not  be  allowed  to 
exceed  a  HI  limit  of  1.0.  The  EPA 
requests  comment  on  the 
appropriateness  of  setting  the  HI  limit  at 
one  for  such  an  analysis. 

A  fourth  option  is  to  allow  facilities 
to  estimate  or  measure  their  own 
facility-specific  background  HAP 
concentrations  for  use  in  their  analysis. 
With  regard  to  the  third  and  fourth 
options.  EPA  requests  comment  on  how 
these  analyses  could  be  structured. 
Specifically.  EPA  requests  comment  on 
how  the  analyses  should  take  into 
account  background  exposure  levels 
from  air,  water,  food,  and  soil 
encountered  by  the  individuals  exposed 
to  emissions  from  this  source  category. 
In  addition,  we  request  comment  on 
how  such  analyses  should  account  for 
potential  increases  in  exposures  due  to 
the  use  of  a  new  HAP  or  the  increased 
use  of  a  previously  emitted  HAP,  or  the 
effect  of  other  nearby  sources  that 
release  HAP. 

The  EPA  requests  comment  on  the 
feasibility  and  scientific  validity  of  each 
of  these  or  other  options.  Finally.  EPA 
requests  comment  on  how  we  should 
implement  the  section  112(d)(4) 
applicability  cutoffs,  including 
appropriate  mechanisms  for  applying 
cutoffs  to  individual  facilities.  For 
example,  would  the  title  V  permit 
process  provide  an  appropriate 
mechanism? 

Tiered  analytical  approach  for 
predicting  exposure.  Establishing  that  a 
facility  meets  the  cutoffs  established 
under  section  112(d)(4)  will  necessarily 
involve  combining  estimates  of 
pollutant  emissions  with  air  dispersion 
modeling  to  predict  exposures.  "The  EPA 
envisions  that  we  would  promote  a 
tiered  analysis  for  these  determinations. 
A  tiered  analysis  involves  making 
successive  refinements  in  modeling 
methodologies  and  input  data  to  derive 
successively  less  conservative,  more 
realistic  estimates  of  pollutant 
concentrations  in  cur  and  estimates  of 
risk. 


As  a  first  tier  of  analysis,  EPA  could 
develop  a  series  of  simple  look-up  tables 
based  on  the  results  of  air  dispersion 
modeling  conducted  using  conservative 
input  assumptions.  By  specifying  a 
limited  number  of  input  parameters, 
such  as  stack  height,  distance  to 
property  line,  and  emission  rate,  a 
facility  could  use  these  look-up  tables  to 
determine  easily  whether  the  emissions 
from  their  sources  might  cause  a  HI 
limit  to  be  exceeded. 

A  facility  that  does  not  pass  this 
initial  conservative  screening  analysis 
could  implement  increasingly  more  site- 
specific  and  resource-intensive  tiers  of 
analysis  using  EPA-approved  modeling 
procedures  in  an  attempt  to  demonstrate 
that  exposure  to  emissions  from  the 
facility  does  not  exceed  the  HI  limit. 
Existing  EPA  guidance  could  provide 
the  basis  for  conducting  such  a  tiered 
analysis." 

The  EPA  requests  comment  on 
methods  for  constructing  and 
implementing  a  tiered  analysis  for 
determining  applicability  of  the  section 
112(d)(4)  criteria  to  specific  automobile 
and  light-duty  truck  surface  coating 
sources.  Ambient  monitoring  data  could 
possibly  be  used  to  supplement  or 
supplant  the  tiered  modeling  analysis 
described  above.  We  envision  that  the 
appropriate  monitoring  to  support  such 
a  determination  could  be  extensive.  The 
EPA  requests  comment  on  the 
appropriate  use  of  monitoring  in  the 
determinations  described  above. 

Accounting  for  dose-response 
relationships.  In  the  past,  EPA  routinely 
treated  carcinogens  as  non-threshold 
pollutants.  The  EPA  recognizes  that 
advances  in  risk  assessment  science  and 
policy  may  affect  the  way  EPA 
differentiates  between  threshold  and 
non-threshold  HAP.  The  EPA's  draft 
Guidelines  for  Carcinogen  Risk 
Assessment  ^  suggest  that  carcinogens 
be  assigned  non-linear  dose-response 
relationships  where  data  warrant. 
Moreover,  it  is  possible  that  dose- 
response  curves  for  some  pollutants 
may  reach  zero  risk  at  a  dose  greater 
than  zero,  creating  a  threshold  for 
carcinogenic  effects.  It  is  possible  that 
future  evaluations  of  the  carcinogens 
emitted  by  this  source  category  would 
determine  that  one  or  more  of  the 
carcinogens  in  the  category  is  a 
threshold  carcinogen  or  is  a  carcinogen 


"  St^  http://www.epa.gpv/ttn/atw/nata. 

'  See  http://www.atsdr.cdc.gov/toxpro2.html. 


"  "  A  Tiered  Modeling  Approach  for  Assessing  the 
Risks  due  to  Sources  of  Hazardous  Air  Pollutants." 
EPA-450/4-92-001.  David  E.  Guinnup.  Office  of 
Air  Quality  Planning  and  Standards.  LISEPA,  March 
1992. 

""Draft  Revised  Guidelines  for  Carcinogen  Risk 
Assessment."  NCEA-F-0644.  USEPA.  Risk 
Assessment  Forum,  July  1999.  pp  3-9ff.  http:// 
www.epa.gov/ncea/raf /pdfs/cancer_^s.pdf. 


that  exhibits  a  non-linear  dose-response 
relationship  but  does  not  have  a 
threshold. 

The  dose-response  assessment  for 
formaldehyde  is  currently  undergoing 
revision  by  EPA.  As  part  of  this  revision 
effort,  EPA  is  evaluating  formaldehyde 
as  a  potential  non-linear  carcinogen. 
The  revised  dose-response  assessment 
will  be  subject  to  review  by  the  EPA 
Science  Advisory'  Board,  followed  by 
full  consensus  review,  before  adoption 
into  the  EPA's  IRIS.  At  this  time,  EPA 
estimates  that  the  consensus  review  will 
be  completed  by  the  end  of  2003.  The 
revision  of  the  dose-response 
assessment  could  affect  the  potency 
factor  of  formaldehyde,  as  well  as  its 
status  as  a  threshold  or  non-threshold 
pollutant.  At  this  time,  the  outcome  is 
not  known.  In  addition  to  the  current 
reassessment  by  EPA.  there  have  been 
several  reassessments  of  the  toxicity  and 
carcinogenicity  of  formaldehyde  in 
recent  years,  including  work  by  the 
World  Health  Organization  and  the 
Canadian  Ministry-  of  Health. 

The  EPA  requests  comment  on  how 
we  should  consider  the  state  of  the 
science  as  it  relates  to  the  treatment  of 
threshold  pollutants  when  making 
determinations  under  section  112(d)(4). 
In  addition,  EPA  requests  comment  on 
whether  there  is  a  level  of  emissions  of 
a  non-threshold  carcinogenic  HAP  at 
which  it  would  be  appropriate  to  allow 
a  facility  to  use  the  scenarios  discussed 
under  the  section  112(d)(4)  approach. 

Risk  assessment  results.  The  results  of 
the  human  health  risk  assessments 
described  below  are  based  on 
approaches  for  quantifying  exposure, 
risk,  and  cancer  incidence  that  carr}' 
significant  assumptions,  uncertainties, 
and  limitations.  For  example,  in 
conducting  these  types  of  analyses, 
there  are  typically  many  uncertainties 
regarding  dose-response  functions, 
levels  of  exposure,  exposed  populations, 
air  quality  modeling  applications, 
emission  levels,  and  control 
effectiveness.  Because  the  estimates 
derived  from  the  various  scoping 
approaches  are  necessarily  rough,  we 
are  concerned  that  they  not  convey  a 
false  sense  of  precision.  Any  point 
estimates  of  risk  reduction  or  benefits 
generated  by  these  approaches  should 
be  considered  as  part  of  a  range  of 
potential  estimates. 

If  the  final  rule  is  implemented  as 
proposed  at  all  automobile  and  light- 
duty  truck  surface  coating  facilities,  the 
number  of  people  exposed  to  HI  values 
equal  to,  or  greater  than,  one  was 
estimated  to  be  reduced  from  about  100 
to  about  ten.  The  number  of  people 
exposed  to  HI  values  of  0.2  or  greater 
was  predicted  to  decrease  from  about 
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3.500  to  about  1.200.  (Details  of  these 
analyses  are  available  in  the  docket.) 

Based  on  the  results  of  this  rough 
assessment,  if  the  section  112(d)(4) 
approach  is  applied  only  to  threshold 
pollutants,  EPA  estimates  that  none  of 
the  facilities  in  this  source  category 
could  obtain  an  exemption  from 
regulation,  since  all.  or  nearly  all. 
facilities  emit  some  amount  of  one  or 
more  non-threshold  pollutants.  This 
application  of  the  section  112(d)(4) 
approach  is  estimated  to  produce 
minimal  potential  cost  savings,  if 
formaldehyde  and  EGBE  are  determined 
to  be  threshold  carcinogens,  these 
estimates  could  change. 

The  second  scenario  under  the  section 
112(d)(4)  provision  would  apply  to  both 
threshold  and  non-threshold  pollutants. 
If  this  scenario  is  selected,  EPA 
estimates,  using  a  HI  limit  of  one  and 
treating  10   "^  as  a  cancer  risk  threshold, 
that  as  many  as  54  of  the  facilities  in  the 
source  category  may  be  exempt  from  the 
proposed  rule.  The  EPA  estimates  in 
this  case  that  the  annualized  cost  of  the 
proposed  rule  would  be  about  $9 
million  per  year,  resulting  in  cost 
savings  of  about  $145  million  per  year 
(as  compared  to  establishing  a  MACT 
standard  for  all  plants  in  the  industry). 
Using  a  HI  limit  of  0.2  and  treating  10    " 
as  a  cancer  risk  threshold.  EPA 
estimates  that  as  many  as  41  facilities 
may  be  exempt  from  the  proposed  rule. 
The  EPA  estimates  in  this  case  that  the 
annualized  cost  of  the  proposed  rule 
would  be  about  $66  million  per  year, 
resulting  in  cost  savings  of  about  $88 
million  per  year  (as  compared  to 
establishing  a  MACT  standard  for  all 
plants  in  the  industry). 

The  EPA  does  not  expect  the  third 
scenario,  which  would  allow  emission 
point  exemptions,  to  be  applicable  for 
the  automobile  and  light-duty  truck 
surface  coating  source  category  because 
mixtures  of  threshold  and  non-threshold 
pollutants  are  co-emitted,  and  the  same 
emission  controls  would  apply  to  both. 

The  risk  estimates  from  thi^  rough 
assessment  are  based  on  typical  facility 
configurations  (i.e.,  model  plants)  and. 
as  such,  they  are  subject  to  significant 
uncertainties,  such  that  the  actual  risks 
at  any  one  facility  could  be  significantly 
higher  or  lower.  Therefore,  while  these 
risk  estimates  assist  in  providing  a 
broad  picture  of  impacts  across  the 
source  category,  they  should  not  be  the 
basis  for  an  exemption  from  the 
requirements  of  the  proposed  rule. 
Rather,  any  such  exemption  should  be 
based  on  an  estimate  of  the  facility- 
specific  risks  which  would  require  site- 
specific  data  and  a  more  refined 
analysis. 


F(.i  .'iiri.T  ..[  th>'  tif'-t  tun  .ipprii.K  hes 
descnbtal  above,  the  aL.tual  number  of 
facilities  that  would  qualify  for  an 
exemption  would  deperul  ii[h)ii  site- 
specific  risk  asses.snif[its  ami  the 
specified  HI  limit  (see  earlier  iiis(  ussion 
of  HI  limit).  If  the  section  n2ld)(4J 
approach  were  adopted,  the 
requirements  of  the  proposed  rule 
would  not  apply  to  any  source  that 
demonstrates,  based  on  a  tiemi  analysis 
that  includes  EPA-appri  ved  m  H-  ling 
of  the  affected  soun  >  -  i mis  i    n^   that 
the  anticipated  HAP  ■  x  f      ir>  s  do  not 
exceed  the  specified  ill  .unit 

3.  Subcategory  Delisting  Under  Section 
112(c)(9l(B)oftheCAA 

The  EPA  is  authorized  to  establish 
categories  and  subcategories  of  sources, 
as  appropriate,  pursuant  to  CAA  section 
112(c)(1).  in  order  to  facilitate  the 
development  of  MACT  standards 
consistent  with  section  112  of  the  CAA. 
Further,  section  112(c)(9)(B)  allows  EPA 
to  delete  a  category  (or  subcategory) 
from  the  list  of  major  sources  for  which 
MACT  standards  are  to  be  developed 
when  the  following  can  be 
demonstrated:  (1)  In  the  case  of 
carcinogenic  pollutants,  that  "*    *   *  no 
source  in  the  category  *    *    •  emits 
(carcinogenic)  air  pollutants  in 
quantities  which  may  cause  a  lifetime 
risk  of  cancer  greater  than  1  in  1  million 
to  the  individual  in  the  population  who 
is  most  exposed  to  emissions  of  such 
pollutants  from  the  source  *    *    *";  (2) 
in  the  case  of  pollutants  that  cause 
adverse  noncancer  health  effects,  that 
"•    *    *  emissions  from  no  source  in  the 
category  or  subcategory  *   •   •  exceed  a 
level  which  is  adequate  to  protect 
public  health  with  an  ample  margin  of 
safety  *   *   *'";  and  (3)  in  the  case  of 
pollutants  that  cause  adverse 
environmental  effects,  that  "no  adverse 
environmental  effect  will  result  from 
emissions  from  any  source.  *    *   *" 

Given  these  authorities  and  the 
suggestions  from  the  white  papers 
prepared  by  industry  representatives 
and  discussed  previously  (see  docket  A- 
2001-22).  EPA  is  considering  whether  it 
would  be  possible  to  establish  a 
subcategory  of  facilities  within  the 
larger  source  category  that  would  meet 
the  risk-based  criteria  for  delisting.  Such 
criteria  would  likelv  include  the  same 
requirements  ts  iisi  rihed  previously 
for  the  second  scenarm  lUKier  the 
section  112(d)(4)  appmai  h,  whereby  a 
facility  would  be  in  the  low-risk 
subcategory  if  its  emissions  of  threshold 
pollutants  do  not  result  in  exposures 
which  exceed  the  HI  limits,  and  if  its 
emissions  of  non-threshold  poUutant.s 
do  not  result  in  exposures  which  exceed 
a  cancer  risk  level  of  10    ".  The  EPA 


reiiiirsis  I  nnunent  on  what  .ni 
ajiprnpriate  HI  liiiiit  would  he  for  a 
determination  that  a  facility  be  included 
in  the  low-risk  .subcategory 

Since  each  facility  in  such  a 
subcategorv  would  be  a  low-risk  facility 
(i.e..  each  would  meet  these  criteria),  the 
subcategory  could  be  delisted  in 
ai  ( (irdanc  e  with  section  n2(c)(9), 
thereby  linuting  the  costs  and  impacts 
of  the  proposed  M.M  T  rule  to  only 
those  facilities  that  do  not  qualifv  for 
subcategonzation  and  delisting  The 
EPA  estimates  that  the  maximum 
potential  of  utili/in^  this  apjiroai  h 
would  he  thf  same  as  that  of  applying 
the  section  '  i  'd  1(4)  approac  h  for 
threshold  .nut  n m-threshold  pollutants. 
though  the  actual  impact  is  likely  to  be 
less.  For  example,  with  a  HI  value  limit 
of  one  and  treating  10    ''  as  a  cancer  risk 
threshold,  as  many  as  54  of  the  facilities 
may  be  exempted  under  this  approach 
Alternatively,  with  a  HI  limit  of  0.2  and 
treating  10    "^  as  a  cancer  risk  threshold, 
as  many  as  41  facilities  may  be 
exempted  under  this  approach. 

Facilities  seeking  to  be  included  in 
the  delisted  subcategory  would  be 
responsible  for  providing  all  data 
required  to  determine  whether  they  are 
eligible  for  inclusion.  Facilities  that 
could  not  demonstrate  that  they  are 
eligible  to  be  included  in  the  low-risk 
subcategory  would  be  subject  to  MACT 
and  possible  future  residual  risk 
standards.  The  EPA  solicits  comment  on 
implementing  a  risk-based  approach  for 
establishing  subcategories  uf  automobile 
and  light-duty  truck  surface  coating 
facilities. 

Establishing  that  a  facility  qualifies 
for  the  low-risk  subcategory  under 
section  112(c)(9)  will  necessarily 
involve  combining  estimates  of 
pollutant  emissions  with  air  dispersion 
modeling  to  predict  exposures.  The  EPA 
envisions  that  we  would  employ  the 
same  tiered  analysis  described  earlier  in 
the  section  112(d)(4)  discussion  for 
these  determinations. 

One  concern  that  EPA  has  with 
respect  to  the  section  112(c)(9)  approach 
is  the  effect  that  it  could  have  on  the 
MACT  floors.  If  many  of  the  facilities  in 
the  low-risk  subcategory  are  well- 
controlled,  that  could  make  the  M.^fT 
floor  less  stringent  for  the  remaining 
facilities.  One  approach  that  has  been 
suggested  to  mitigate  this  effe<  t  would 
be  to  establish  the  MACT  floor  now 
based  on  controls  in  place  for  the  entire 
category  and  to  allow  facilities  to 
become  pari  of  the  low-risk  subcategory 
in  the  hiture,  after  the  M.^(T  standards 
are  established.  This  would  allow  low- 
risk  facilities  to  use  the  section  112(c)(9) 
exemption  without  affecting  the  MACT 
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floor  calculation.  The  EPA  requests 
comment  on  this  suggested  approach. 

Another  scenario  under  the  section 
112(c)(9)  approach  would  be  to  define  a 
subcategory'  of  facilities  within  the 
source  category  based  upon 
technological  differences,  such  as 
differences  in  production  rate,  emission 
vent  flow  rates,  overall  facility  size, 
emissions  characteristics,  processes,  or 
air  pollution  control  device  viability. 
The  EPA  requests  comment  on  how  we 
might  establish  subcategories  based  on 
these,  or  other,  source  characteristics.  If 
it  could  then  be  determined  that  each 
source  in  this  technologically-defined 
subcategory  presents  a  low  risk  to  the 
surrounding  community,  the 
subcategory  could  then  be  delisted  in 
accordance  with  section  112(c)(9).  The 
EPA  requests  comment  on  the  concept 
of  identifying  technologically-based 
subcategories  that  may  include  only 
low-risk  facilities  within  the  source 
category. 

If  a  section  112(c)(9)  approach  were 
adopted,  the  requirements  of  the 
proposed  rule  would  not  apply  to  any 
source  that  demonstrates  that  it  belongs 
in  a  subcategory  which  has  been 
delisted  under  section  112(c)(9). 

Consideration  of  criteria  pollutants. 
Finally.  EPA  projects  that  adoption  of 
the  MACT  floor  level  of  controls  would 
result  in  increases  in  nitrogen  oxide 
(NOx)  emissions.  This  pollutant  is  a 
precursor  in  the  formation  of  ozone  and 
fine  particulate  matter  (PM).  Ozone  has 
been  associated  with  a  variety  of 
adverse  health  effects  such  as  reduced 
lung  function,  respiratory  symptoms 
(e.g..  cough  and  chest  pain)  and 
increased  hospital  admissions  and 
emergency  room  visits  for  respiratory 
causes.  Fine  PM  has  been  associated 
with  a  variety  of  adverse  health  effects 
such  as  premature  mortality,  chronic 
bronchitis,  and  increased  frequency  of 
asthma  attacks.  The  EPA  requests 
comments  on  the  extent  to  which 
consideration  should  be  given  to  the 
adverse  effects  of  the  possible  increase 
in  NO\  emissions  from  applying  MACT 
technology,  in  the  context  of 
implementing  our  authority  under 
section  112(c)(9)  or  other  exemptions. 

\'   How  Will  the  Proposed  .Amendments 
to  40  (FR  Parts  2ti4  and  265.  Subparts 
BB  of  the  Hazardous  Waste  Regulations 
Be  Implemented  in  the  States? 

A.  Applicability  oj  Federal  Rules  in 
Authorized  States 

Under  section  3006  of  the  RCRA.  EPA 
may  authorize  a  qualified  State  to 
administer  and  enforce  a  hazardous 
waste  program  within  the  State  in  lieu 
of  the  Federal  program  and  to  issue  and 


enforce  permits  in  the  State.  A  State 
may  receive  authorization  by  following 
the  approval  process  described  under  40 
CFR  271.21.  See  40  CFR  part  271  for  the 
overall  standards  and  requirements  for 
authorization  The  EPA  continues  to 
have  independent  authority  to  bring 
enforcement  actions  under  RCRA 
sections  3007.  3008,  3013,  and  7003.  An 
authorized  State  also  continues  to  have 
independent  authority  to  bring 
enforcement  actions  under  State  law. 

After  a  State  receives  initial 
authorization,  new  Federal 
requirements  promulgated  under  RCRA 
authority  existing  prior  to  the  1984 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  do  not  apply  in 
that  State  until  the  State  adopts  and 
receives  authorization  for  equivalent 
State  requirements.  In  contrast,  under 
RCRA  section  3006(g)  (42  U.S.C. 
6926(g)),  new  Federal  requirements  and 
prohibitions  promulgated  pursuant  to 
HSWA  provisions  take  effect  in 
authorized  States  at  the  same  time  that 
they  take  effect  in  unauthorized  States. 
As  such,  EPA  carries  out  HSWA 
requirements  and  prohibitions  in 
authorized  States,  including  the 
issuance  of  new  permits  implementing 
those  requirements,  until  EPA 
authorizes  the  State  to  do  so. 

Authorized  States  are  required  to 
modifv'  their  programs  when  EPA 
promulgates  Federal  requirements  that 
are  more  stringent  or  broader  in  scope 
than  existing  Federal  requirements.  The 
RCRA  section  3009  allows  the  States  to 
impose  standards  more  stringent  than 
those  in  the  Federal  program.  (See  also 
section  271. l(i)).  Therefore,  authorized 
States  are  not  required  to  adopt  Federal 
regulations,  both  HSWA  and  non- 
H,SWA.  that  are  considered  less 
stringent  than  existing  Federal 
requirements. 

B.  Authorization  of  States  for  Today's 
Proposed  Amendments 

Currently,  the  air  emissions  from  the 
collection,  transmission,  and  storage  of 
purged  paint  and  solvent  at  automobile 
and  light-duty  truck  assembly  plants  are 
regulated  under  the  authority  of  RCRA 
(see  40  CFR  parts  264  and  265,  subparts 
BB).  The  proposed  amendments  would 
exempt  these  wastes  from  regulation 
under  RCRA  and  defer  regulation  to  the 
CAA  requirements  of  40  CFR  part  63, 
subpart  nil,  which  is  also  being 
proposed  today.  This  exemption  is 
considered  to  be  less  stringent  than  the 
existing  RCRA  regulations  and, 
therefore.  States  are  not  required  to 
adopt  and  seek  authorization  for  today's 
proposed  exemption.  However,  EPA 
will  strongly  encourage  States  to  adopt 
today's  proposed  RCRA  provisions  and 


seek  authorization  for  them  to  prevent 
duplication  with  the  new  NESHAP 
when  final. 

VI.  Solicitation  of  Comments  and  PubUc 
Participatien 

We  welcome  comments  from 
interested  persons  on  any  aspect  of  the 
proposed  standards  and  on  any 
statement(s)  in  this  preamble  or  in  the 
referenced  supporting  documents.  In 
particular,  we  request  comments  on 
hovt  monitoring,  recordkeeping,  and 
reporting  requirements  can  be 
consolidated  for  sources  that  are  subject 
to  more  than  one  rule.  For  example,  all 
automobile  and  light-duty  truck 
assembly  plants  are  subject  to  VOC 
regulations  and  some  may  perform 
coating  activities  which  would  be 
subject  to  the  NESHAP  for  plastic  parts 
coating  or  miscellaneous  metal  parts 
coating,  both  currently  under 
development. 

Supporting  data  and  detailed  analyses 
should  be  submitted  with  comments  to 
allow  us  to  make  maximum  use  of  the 
conunents.  All  comments  should  be 
directed  to  the  Air  and  Radiation  Docket 
and  Information  Center,  Docket  No.  A- 
2001-22  (see  ADDRESSES).  Comments  on 
the  proposed  rule  must  be  submitted  on 
or  before  the  date  specified  in  DATES. 

Vn.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulator\' 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  EPA  must 
determine  wJiether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  aruiual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
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that  the  proposed  rule  is  a  "significant 
regulatory  action"  because  it  could  have 
an  annual  impact  on  the  economy  of 
over  $100  million.  Consequently,  this 
action  was  submitted  to  OMB  for  review 
under  Executive  Order  12866.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

As  stipulated  in  Executive  Order 
12866,  in  deciding  how  or  whether  to 
regulate,  EPA  is  required  to  assess  all 
costs  and  benefits  of  available  regulatory 
alternatives,  including  the  alternative  of 
not  regulating.  To  this  end.  EPA 
prepared  a  detailed  benefit-cost  analysis 
in  the  "Regulatory  Impact  Analysis  for 
the  Proposed  Automobile  and  Light- 
Duty  Truck  Coatings  NESHAP,"  which 
is  contained  in  the  docket.  The 
following  is  a  summary  of  the  benefit- 
cost  analysis: 

It  is  estimated  that  5  years  after 
implementation  of  the  rule  as  proposed. 
HAP  emissions  will  be  reduced  from 
10,000  tpy  to  4,000  tpy.  This  represents 
a  60  percent  reduction  (or  6,000  tpy)  of 
toluene,  xylene,  glycol  ethers.  MEK. 
MIBK,  ethylbenzene.  and  methanol. 
Based  on  scientific  studies  conducted 
over  the  past  20  years,  the  EPA  has 
classified  ethylene  glycol  monobutyl 
ether  (EGBE),  one  of  the  glycol  ethers, 
as  a  "possible  human  carcinogen." 
while  ethylbenzene.  MEK.  toluene,  and 
xylenes  are  considered  by  the  EPA  as 
"not  classifiable  as  to  human 
carcinogenicity."  At  this  time,  we  are 
unable  to  provide  a  comprehensive 
quantification  and  monetization  of  the 
HAP-related  benefits  of  this  proposal. 

Exposure  to  HAP  can  result  in  the 
incidence  of  respiratory  irritation,  chest 
constriction,  gastric  irritation,  eye.  nose, 
and  throat  irritation  as  well  as 
neurological  and  blood  effects. 
vSpecifically.  exposure  to  EGBE  may 
result  in  neurological  and  blood  effects, 
including  fatigue,  nausea,  tremor,  and 
anemia.  Though  no  reliable  human 
epidemiological  study  is  available  to 
address  the  potential  carcinogenicity  of 
EGBE,  a  draft  report  of  a  2-year  rodent 
inhalation  study  reported  equivocal 
evidence  of  carcinogenic  activity  in 
female  rats  and  male  mice.  Exposure  to 
MEK  mav  lead  to  eye.  nose,  and  throat 
irritation  while  methanol  may  lead  to 
blurred  vision,  headache,  dizziness,  and 
nausea.  Toluene  may  cause  effects  to  the 
central  nervous  system,  such  as  fatigue, 
sleepiness,  headache,  and  nausea.  In 
addition,  chronic  exposure  to  this  HAP 
can  lead  to  tremors,  decreased  brain 
size,  involuntary  eye  movements,  and 
impairment  of  speech,  hearing,  and 
vision.  Xylenes,  a  mixture  of  three 
closely  related  compounds,  may  cause 
nose  and  throat  irritation,  nausea. 


vomiting,  gastric  irritation,  headache, 
dizziness,  fatigue,  and  tremors. 

The  control  technology  to  reduce  the 
level  of  HAP  emitted  from  automobile 
and  light-duty  truck  coating  operations 
are  also  expected  to  reduce  emissions  of 
criteria  pollutants,  particularly  VOC. 
Specifically,  the  proposed  rule  achieves 
a  12.000  to  18,000  tpy  reduction  in 
VOC.  The  VOC  is  a  precursor  to 
tropospheric  (ground-level)  ozone  and  a 
small  percentage  also  precipitate  in  the 
atmosphere  to  form  PM. 

Although  we  have  not  estimated  the 
monetary  value  associated  with  VOC 
reductions,  the  benefits  can  be 
substantial.  Health  and  welfare  effects 
from  exposure  to  ground-level  ozone  are 
well  documented.  Elevated 
concentrations  of  ground-level  ozone 
primarily  may  result  in  acute 
respiratory-related  impacts  such  as 
coughing  and  difficulty  breathing. 
Chronic  exposure  to  ground-level  ozone 
may  lead  to  structural  damage  to  the 
lungs,  alterations  in  lung  capacity  and 
breathing  frequency,  increased 
sensitivity  of  airways,  eye.  nose,  and 
throat  irritation,  malaise,  and  nausea. 
Adverse  ozone  welfare  effects  include 
damage  to  agricultural  crops, 
ornamental  plants,  and  materials 
damage.  Though  only  a  small  fraction  of 
VOC  forms  PM,  exposure  to  PM  can 
result  in  human  health  and  welfare 
effects  including  excess  deaths, 
morbidity,  soiling  and  materials 
damage,  as  well  as  reduced  visibility.  To 
the  extent  that  reduced  exposure  to  HAP 
and  VOC  reduces  the  instances  of  the 
above  described  health  effects,  benefits 
from  the  proposed  rule  are  realized  by 
society  through  an  improvement  in 
environmental  quality. 

Benefit-cost  comparison  (net  benefits) 
is  a  tool  used  to  evaluate  the 
reallocation  of  society's  resources  used 
to  address  the  pollution  externality 
created  by  the  coatings  operations  at 
automobile  and  light-duty  truck  plants. 
The  additional  costs  of  internalizing  the 
pollution  produced  at  major  sources  of 
emissions  from  automobile  and  light- 
duty  truck  manufacturing  facilities  can 
be  compared  to  the  improvement  in 
society's  well-being  from  a  cleaner  and 
healthier  environment.  Comparing 
benefits  of  the  proposed  rule  to  the  costs 
imposed  by  the  alternative  methods  to 
control  emissions  optimally  identifies  a 
strategy  that  results  in  the  highest  net 
benefit  to  society.  In  the  case  of  the 
proposed  automobiles  and  light-duty 
trucks  coating  NESHAP,  we  are 
proposing  only  one  option,  the 
minimum  level  of  control  mandated  by 
the  CAA  or  the  MACT  floor. 

Based  on  estimated  compliance  costs 
associated  with  this  proposed  rule  and 


the  predicted  change  in  prices  and 
production  in  the  affected  industrv',  the 
estimated  social  costs  of  this  proposed 
rule  are  $161  million  (1999  dollars). 

B.  Executive  Order  13132.  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132.  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law.  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

The  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Pursuant  to  the 
terms  of  Executive  Order  13132.  it  has 
been  determined  that  the  proposed  rule 
does  not  have  "federalism  implications" 
because  it  does  not  meet  the  necessary 
criteria.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  the  proposed  rule.  Although 
section  6  of  Executive  Order  13132  does 
not  apply  to  the  proposed  rule.  EPA  did 
consult  with  State  and  local  officials  to 
enable  them  to  provide  timely  input  in 
the  development  of  the  proposed 
regulation. 

C.  Executive  Order  13175.  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
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67249,  November  9.  2000).  requires  EPA 
to  develop  an  hcx  ountable  proces.s  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications  "  This  proposed  rule  does 
nut  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  No  tribal 
g()\  ernments  own  or  operate  automobile 
and  light-dut\  truck  surfat;<'  coating 
facilities  Thus.  Executive  Order  13175 
does  not  apply  to  the  proposed  rule. 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Fisks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
.\pril  23.  1997)  applies  to  an\  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory'  action  meets  both  criteria. 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  The  proposed 
rule  is  not  subject  to  Executive  Order 
13045  because  it  does  not  establish 
environmental  standards  based  on  an 
assessment  of  health  or  safety  risks.  No 
children's  risk  analysis  was  performed 
because  no  alternative  technologies 
exist  that  would  provide  greater 
stringency  at  a  reasonable  cost. 

E.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy-  Supply. 
Distribution,  or  Use 

Executive  Order  13211.  "Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001),  requires  EPA  to  prepare  and 
submit  a  Statement  of  Energy  Effects  to 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  for 
certain  actions  identified  as  "significant 
energy  actions."  Section  4(b)  of 
Executive  Order  13211  defines 
"significant  energy  actions"  as  "any 
action  by  an  agency  (normally 
published  in  the  Federal  Register)  that 


promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule  or 
regulation,  including  notu:es  of  inquiry', 
advance  notices  of  proposed 
rulemaking,  and  notices  of  proposed 
rulemaking:  (l)(i)  That  is  a  significant 
regulatory  action  under  Executive  Order 
1 2866  or  any  successor  order,  and  (ii)  is 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy:  or  (2)  that  is  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action."  This 
proposed  rule  is  not  a  "significant 
energy  action"  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 

Tne  proposed  rule  affects  the 
automobile  and  light-duty  truck 
manufacturing  industries.  There  is  no 
crude  oil.  fuel,  or  coal  production  from 
these  industries,  therefore  there  is  no 
direct  effect  on  such  energy  production 
related  to  implementation  of  the  rule  as 
proposed.  In  addition,  the  cost  of  energy 
distribution  should  not  be  affected  by 
this  proposal  at  all  since  this  proposed 
rule  does  not  affect  energy  distribution 
facilities. 

The  proposed  rule  is  projected  to 
trigger  an  increase  in  energy  use  due  to 
the  installation  and  operation  of 
additional  pollution  control  equipment. 
The  estimated  increase  in  energy 
consumption  is  4.9  billion  standard 
cubic  feet  per  year  pf  natural  gas  and 
180  million  kilowatt  hours  per  year  of 
electricity  nationwide.  The  nationwide 
cost  of  this  increased  energy 
consumption  is  estimated  at  $26  million 
per  year. 

The  increase  in  energy  costs  does  not 
reflect  changes  in  energy  prices,  but 
rather  an  increase  in  the  quantity  of 
electricity  and  natural  gas  demanded. 
Given  that  the  existing  electricity 
generation  capacity  in  the  United  States 
was  785,990  megawatts  in  1999  i"  and 
that  23,755  billion  cubic  feet  of  natural 
gas  was  produced  domestically  in  the 
same  year, '  ^  the  proposed  rule  is  not 
likely  to  have  any  significant  adverse 
impact  on  energy  prices,  distribution, 
availability,  or  use. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 


•"U.S.  Departmenl  of  Energy.  1999.  Electric 
Power  Annual,  Volume  I.  Table  A2;  lndustr\' 
Capability  by  Fuel  Source  and  Industry  Sector.  1999 
and  1998  (Megawatts). 

"  U.S.  Department  of  Energy.  1999.  Natural  Gas 
Annual.  Table  1:  Summary  Statistics  for  Natural 
Gas  in  the  United  States.  1995-1999. 


their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates  "  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identifv'  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory'  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
goveriunents,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergoveriunental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  complieuice  with 
the  regulatory  requirements. 

We  have  determined  that  the 
proposed  rule  contains  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  1  year. 
Accordingly,  we  have  prepared  a 
written  statement  (titled  "Unfunded 
Mandates  Reform  Act  Analysis  for  the 
Proposed  Automobiles  and  Light-Duty 
Trucks  CoaUng  NESHAP  ")  under 
section  202  of  the  UMRA  which  is 
summarized  below. 

1.  Statutory'  Authority' 

The  statutory'  authority  for  this 
rulemaking  is  section  112  of  the  CAA, 
enacted  to  reduce  nationwide  air  toxic 
emissions.  In  compliance  with  UMRA 
section  205(a),  we  identified  and 
considered  a  reasonable  number  of 
regulatory  alternatives.  Additional 
information  on  the  costs  and 
environmental  impacts  of  these 
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regulatory  alternatives  is  presented  in 
the  docket.  The  regulatory  alternative 
upon  which  the  proposed  rule  is  based 
represents  the  MACT  floor  for 
automobile  and  light-duty  truck  coating 
operations  and.  as  a  result,  is  the  least 
costly  and  least  burdensome  alternative. 

2.  Social  Costs  and  Benefits 

The  RIA  prepared  for  the  proposed 
rule,  including  EPA's  assessment  of 
costs  and  benefits,  is  detailed  in  the 
•Regulatory  Impact  Analysis  for  the 
Automobiles  and  Light-Duty  Trucks 
Coating  NESHAP"  in  the  docket.  Based 
on  the  estimated  compliance  costs 
associated  with  the  proposed  rule  and 
the  predicted  changes  in  prices  and 
production  in  the  affected  industry,  the 
estimated  annual  social  costs  of  the 
proposed  rule  is  projected  to  be  $161 
million  (1999  dollars). 

It  is  estimated  that  5  years  after 
implementation  of  the  rule  as  proposed. 
HAP  will  be  reduced  from  10.000  tpy  to 
4.000  tpy.  This  represents  a  60  percent 
reduction  (6.000  tpy)  of  toluene,  xylene, 
glycol  ethers.  MEK.  MIBK. 
ethylbenzene.  and  methanol.  Based  on 
scientific  studies  conducted  over  the 
past  20  years.  EPA  has  classified  EGBE 
as  a  "possible  human  carcinogen." 
while  ethylbenzene,  MEK.  toluene,  and 
xylenes  are  considered  by  the  Agency  as 
"not  classifiable  as  to  human 
carcinogenicity."  The  studies  upon 
which  these  classifications  are  based 
have  worked  toward  the  determinafion 
of  a  relationship  between  exposure  to 
these  HAP  and  the  onset  of  cancer. 
However,  there  are  several  questions 
remaining  on  how  cancers  that  may 
result  from  exposure  to  these  HAP  can 
be  quantified  in  terms  of  dollars. 
Therefore.  EPA  is  unable  to  provide  a 
monetized  estimate  of  the  benefits  of 
HAP  reduced  by  the  proposed  rule  at 
this  time.  Exposure  to  HAP  can  result  in 
the  incidence  of  respiratory  irritation, 
chest  constriction,  gastric  irritation,  eye. 
nose,  and  throat  irritation,  as  well  as 
neurological  and  blood  effects, 
including  fatigue,  nausea,  tremor,  and 
anemia. 

The  control  technology  to  reduce  the 
level  of  HAP  emitted  from  automobile 
and  light-duty  truck  coating  operations 
is  also  expected  to  reduce  emissions  of 
criteria  pollutants,  particularly  VOC. 
Specifically,  this  proposed  rule  achieves 
a  12.000  to  18.000  tpy  reduction  in 
VOC.  The  VOC  is  a  precursor  to 
tropospheric  (ground- level)  ozone  and  a 
small  percentage  also  precipitate  in  the 
atmosphere  to  form  PM. 

Although  we  have  not  estimated  the 
monetary  value  associated  with  VOC 
reductions,  the  benefits  can  be 
substantial.  Health  and  welfare  effects 


from  exposure  to  ground-level  ozone  art' 
well  documented.  Elevated 
concentrations  of  ground-level  ozone 
primarily  may  result  in  acute 
respiratory-related  impacts  such  as 
coughing  and  difficulty  breathing. 
Chronic  exposure  to  ground-level  ozone 
may  lead  to  structural  damage  to  the 
lungs,  alterations  in  lung  capacity  and 
breathing  frequency,  increased 
sensitivity  of  airways,  eye.  nose,  and 
throat  irritation,  malaise,  and  nausea. 
Adverse  ozone  welfare  effects  include 
damage  to  agricultural  crops, 
ornamental  plants,  and  materials 
damage.  Though  only  a  small  fraction  of 
VOC  forms  PM.  exposure  to  PM  can 
result  in  human  health  and  welfare 
effects,  including  excess  deaths, 
morbidity,  soiling  and  materials 
damage,  as  well  as  reduced  visibility. 
To  flie  extent  that  reduced  exposure 
to  HAP  and  VOC  reduces  the  instances 
of  the  above  described  health  effects, 
benefits  from  the  proposed  rule  would 
be  realized  by  society  through  an 
improvement  in  environmental  quality. 

3.  Future  and  Disproportionate  Costs 

The  UMRA  requires  that  we  estimate, 
where  accurate  estimation  is  reasonably 
feasible,  future  compliance  costs 
imposed  by  the  proposed  rule  and  any 
disproportionate  budgetary  effects.  We 
do  not  believe  that  there  will  be  any 
disproportionate  budgetary  effects  of  the 
proposed  rule  on  any  particular  areas  of 
the  country.  State,  or  local  governments, 
types  of  communities  (e.g..  urban,  rural), 
or  particular  industry  segments. 

4.  Effects  on  the  National  Economy 
The  UMRA  requires  that  we  estimate 

the  effect  of  the  proposed  rule  on  the 
national  economy.  To  the  extent 
feasible,  we  must  estimate  the  effect  on 
productivity,  economic  growth,  full 
employment,  creation  of  productive 
jobs,  and  international  competitiveness 
of  United  States  goods  and  services  if 
we  determine  that  accurate  estimates  are 
reasonably  feasibl^and  that  such  effect 
is  relevant  and  material. 

The  nationwide  economic  impact  of 
the  proposed  rule  is  presented  in  the 
"Regulatory  Impact  Analysis  for  the 
Automobiles  and  Light-Duty  Trucks 
Coating  NESHAP  "  That  analysis 
provides  estimates  of  the  effect  of  the 
proposed  rule  on  some  of  the  categories 
mentioned  above. 

The  estimated  direct  cost  to  the 
automobile  and  light-duty  truck 
manufacturing  industry  of  compliance 
with  the  proposed  rule  is  approximately 
$154  million  (1999  dollars)  annually. 
Indirect  costs  of  the  proposed  rule  to 
industries  other  than  the  automobile 
and  light-duty  truck  manufacturing 


iiKiiistrv  ^nvenunents,  tribes,  and  other 
.tHt'(  t.(i  fiitities  are  expected  to  be 
in  I  nor  The  estimated  annual  costs  is 
luinimal  when  compared  to  the  nominal 
gross  domestic  product  of  $9,255  billion 
reported  for  the  Nation  in  1999.  The 
proposed  rule  is  expected  to  have  little 
impact  on   i  .nustic  productivity, 
economic  gniv\t.h   fnl!  employment, 
energy  market^     !■  .tion  of  productive 
jobs,  and  the  international 
competitiveness  of  United  States  goods 
and  services. 

5.  Consultation  With  Government 
Officials 

Although  this  proposed  rule  does  not 
affect  any  State,  local,  or  tribal 
governments,  EPA  has  consulted  vvUh 
State  and  local  air  pollution  control 
officials.  The  EPA  has  held  meetings  on 
the  proposed  rule  with  many  of  the 
stakeholders  from  numerous  individual 
companies,  environmental  groups, 
consultants  and  vendors,  and  other 
interested  parties.  The  EPA  has  added 
materials  to  the  docket  to  document 
these  meetings. 

G.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1966  (SBREFA),  5  U.S.C.  601,  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulator*'  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substanti.il  tinm'h'r  of  small  entities. 
Small  entltl.■^  im  lude  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  the  automobile  and  light-duty 
truck  surface  coating  industry,  a  small 
entity  is  defined  as;  (1)  A  small  business 
according  to  Small  Business 
Administration  size  standards  for 
companies  identified  by  NAICS  codes 
33611  (automobile  manufacturing)  and 
33621  (light-duty  truck  and  utility 
vehicle  manufacturing)  with  1,000  or 
fewer  employees;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district,  or  special  district  with  a 
population  of  less  than  51). 000,  and  (3) 
a  small  organization  that  is  anv  ant-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  it--  fulii   Based  on  the 
above  definition,  there  are  no  small 
entities  presently  engaged  in  automobile 
and  light-dutv  true  k  surfac  e  (  oating. 

After  considering  the  n  onmnir. 
impacts  of  today's  proposed  rule  on 
small  entities.  1  certify  th.it  the  prupobed 
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rule  will  not  have  a  significant 
economic  impact  on  a  sub.stantial 
number  of  small  entities.  This 
certification  is  based  on  the  observation 
that  the  proposed  rule  affects  no  small 
entities  since  none  are  engaged  in  the 
surface  coating  of  automobiles  and  light- 
duty  trucks. 

//  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  ReductHJii  Act,  44 
U.S.C.  3501,  et  seq.  An  ICR  document 
has  been  prepared  by  EPA  (ICR  No. 
2045.01 )  and  a  copy  may  be  obtained 
from  Susan  Auby  by  mail  at  the  U.S. 
EPA,  Office  of  Environmental 
Information,  Collection  Strategies 
Division  (2822T).  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460,  by 
email  at  auby.susan@epa.gov,  or  by 
calling  (202)  566-1672.  A  copy  may  also 
be  downloaded  off  the  internet  at 
http .// WMW.  epa  .gov/icr. 

The  information  collection 
requirements  are  based  on  notification, 
recordkeeping,  and  reporting 
requirements  in  the  NESHAP  General 
Provisions  (40  CFR  part  63,  subpart  A), 
which  are  mandatory  for  all  operators 
subject  to  national  emission  standards. 
These  recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S,C. 
7414).  All  information  submitted  to  EPA 
pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  Agency 
policies  set  forth  in  40  CFR  part  2, 
subpart  B. 

Tne  proposed  standards  would  not 
require  any  notifications  or  reports 
beyond  those  required  by  the  General 
Provisions.  The  recordkeeping 
requirements  require  only  the  specific 
information  needed  to  determine 
compliance. 

The  annual  monitoring,  reporting,  and 
recordkeeping  burden  for  this  collection 
(averaged  over  the  first  3  years  after  the 
effective  date  of  the  final  rule)  is 
estimated  to  be  33,436  labor  hours  per 
year  at  a  total  annual  cost  of  $982,742. 
This  estimate  includes  a  one-time 
performance  test  and  report  (with  repeat 
tests  where  needed)  for  those  affected 
sources  that  choose  to  comply  through 
the  installation  of  new  capture  systems 
and  control  devices;  one-time  purchase 
and  installation  of  CPMS  for  those 
affected  sources  that  choose  to  comply 
through  the  installation  of  new  capture 
systems  and  control  devices; 
preparation  and  submission  of  work 
practice  plans;  one-time  submission  of  a 
startup,  shutdown,  and  malfunction 


plan  with  semiannual  reports  for  any 
event  when  the  procedures  in  the  plan 
were  not  followed;  semiannual  excess 
emission  reports;  maintenance 
inspections;  notifications;  and 
recordkeeping.  There  are  no  additional 
capital/startup  costs  associated  with  the 
monitoring  requirements  over  the  3-year 
period  of  the  ICR.  The  monitoring 
related  operation  and  maintenance  costs 
over  this  same  period  are  estimated  at 
S7.000. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR.chapter  15. 

Comments  are  requested  on  EPA's 
need  for  this  information,  the  accuracy 
of  the  provided  burden  estimates,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques.  By  U.S.  Postal  Service,  send 
comments  on  the  ICR  to  the  Director, 
Collection  Strategies  Division.  U.S.  EPA 
(2822T),  1200  Pennsylvania  Ave..  NW.. 
Washington.  DC  20460;  or  by  courier, 
send  comments  on  the  ICR  to  the 
Director.  Collection  Strategies  Division. 
U.S.  EPA  (2822T).  1301  Constitution 
Avenue.  NW.,  Room  6143,  Washington, 
DC  20460  ((202)  566-1700);  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  St..  NW..  Washington, 
DC  20503.  marked  'Attention:  Desk 
Officer  for  EPA"  Include  the  ICR 
number  in  any  correspondence.  Since 
OMB  is  required  to  make  a  decision 
concerning  the  ICR  between  30  and  60 
days  after  December  24.  2002.  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
by  January  23,  2003.  The  final  rule  will 
respond  to  any  OMB  or  public 


comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  (VCS)  in  its  regulatory' 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  The  VCS  are 
technical  standards  (e.g.,  materials 
specifications,  test  methods,  sampling 
procedures,  and  business  practices)  that 
are  developed  or  adopted  by  VCS 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  tfu-ough  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable  VCS. 

The  proposed  rulemaking  involves 
technical  standards.  The  EPA  cites  the 
following  standards  in  the  proposed 
rule:  EPA  Methods  1.  lA,  2.  2A.  2C.  2D. 
2F.  2G.  3,  3A,  3B.  4.  24.  25.  25A,  204, 
204 A  through  F.  and  311.  Consistent 
with  the  NTTAA.  EPA  conducted 
searches  to  identify-  VCS  in  addition  to 
these  EPA  methods.  No  applicable  VCS 
were  identified  for  EPA  Methods  lA. 
2A.  2D.  2F.  2G.  204A  through  F.  and 
311.  The  search  and  review-  results  have 
been  documented  and  are  placed  in  the 
docket  for  the  proposed  rule  (docket  A- 
2001-22). 

The  six  VCS  described  below  were 
identified  as  acceptable  alternatives  to 
EPA  test  methods  for  the  purposes  of 
the  proposed  rule. 

The  VCS  ASME  PTC  19-10-1981- 
Part  10.  "Flue  and  Exhaust  Gas 
Analyses."  is  cited  in  the  proposed  rule 
for  its  manual  method  for  measuring  the 
oxygen,  carbon  dioxide,  and  carbon 
monoxide  content  of  exhaust  gas.  This 
part  of  ASME  PTC  19-10-1981-Part  10. 
is  an  acceptable  alternative  to  Method 
3B 

The  two  VCS.  ASTM  D2697-86 
(1998).  "Standard  Test  Method  for 
Volume  Nonvolatile  Matter  in  Clear  or 
Pigmented  Coatings"  and  ASTM 
D6093-97.  "Standard  Test  Method  for 
Percent  Volume  Nonvolatile  Matter  in 
Clear  or  Pigmented  Coatings  Using  a 
Helium  Gas  Pycnometer.  "  are  cited  in 
the  proposed  rule  as  acceptable 
alternatives  to  EPA  Method  24  to 
determine  the  volume  solids  content  of 
coatings.  Currently.  EPA  Method  24 
does  not  have  a  procedure  for 
determining  the  volume  of  solids  in 
coatings.  The  two  VCS  standards 
augment  the  procedures  in  Method  24. 
which  currently  states  that  volume 
solids  content  be  calculated  from  the 
coating  manufacturer's  formulation. 
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The  VCS  ASTM  D5066-91  (2001). 
"Standard  Test  Method  for 
Determination  of  the  Transfer  Efficiency 
Under  Production  Conditions  for  Spray 
Application  of  Automotive  Paints- 
Weight  Basis."  is  cited  in  the  proposed 
rule  as  an  acceptable  procedure  to 
measure  transfer  efficiency  of  spray 
coatings.  Currently,  no  EPA  method  is 
available  to  measure  transfer  efficiency. 

The  two  VCS.  ASTM  D6266-00a. 
"Test  Method  for  Determining  the 
Amount  of  Volatile  Organic  Compound 
(VOC)  Released  from  Waterbome 
Automotive  Coatings  and  Available  for 
Removal  in  a  VCX]  Control  Device 
(Abatement)"  and  ASTM  D5087-91 
(1994).  "Standard  Test  Method  for 
Determining  Amount  of  Volatile 
Organic  Compound  (VCX])  Released 
from  Solventbome  Automotive  Coatings 
and  Available  for  Removal  in  a  VOC 
Control  Device  (Abatement)."  are  cited 
in  the  proposed  rule  as  acceptable 
procedures  to  measure  solvent  loading 
(similar  to  capture  efficiency)  for  the 
heated  flash  zone  for  waterborne 
basecoats  and  for  bake  ovens.  Currently, 
no  EPA  method  is  available  to  measure 
solvent  release  potential  from 
automobile  and  light-duty  truck 
coatings  in  order  to  determine  the 
potential  solvent  loading  from  the 
coatings  used. 

Six  VCS:  ASTM  D1475-90.  ASTM 
D2369-95.  ASTM  D3792-91.  ASTM 
D4017-96a.  ASTM  D4457-85 
(Reapproved  91).  and  ASTM  D5403-93 
are  already  incorporated  by  reference  in 
EPA  Method  24.  Five  VCS:  ASTM 
D1979-91.  ASTM  D3432-89.  ASTM 
D4  74  7-8  7,  ASTM  D4  8  2  7-93,  and  ASTM 
PS9-94  Are  incorporated  by  reference  in 
EPA  Method  311. 

in  addition  to  the  VCS  EPA  proposes 
to  use,  the  search  for  emissions 
measurement  procedures  identified  14 
other  VCS.  The  EPA  determined  that  10 
of  these  14  standards  identified  for 
measuring  emissions  of  the  HAP  or 
surrogates  subject  to  emission  standards 
in  the  proposed  rule  were  impractical 
alternatives  to  EPA  test  methods  for  the 
purposes  of  the  proposed  rule. 
Therefore,  EPA  does  not  intend  to  adopt 
these  standards  for  this  purpose.  (See 
docket  A-2001-22  for  further 
information  on  the  methods.) 

Four  of  the  14  VCS  identified  in  this 
search  were  not  available  at  the  time  the 
review  was  conducted  for  the  purposes 
of  the  proposed  rule  because  they  are 
under  development  by  a  voluntary 
consensus  body:  ASME/BSR  MFC  13M. 
"Flow  Measurement  by  Velocity 
Traverse,"  for  EPA  Method  2  (and 
possibly  1):  ASME/BSR  MFC  12M. 
"Flow  in  Closed  Conduits  Using 
Multiport  Averaging  Pilot  Primary 


Flowmeters."  for  EPA  Method  2;  ISO/ 
DIS  12039,  "Stationary  Source 
Emissions-Determination  of  Carbon 
Monoxide.  Carbon  Dioxide,  and 
Oxygen — Automated  Methods,"  for  EPA 
Method  3A;  and  ISO/PWI  17895. 
"Paints  and  Varnishes-Determination  of 
the  Volatile  Organic  Compound  Content 
of  Water-based  Emulsion  Paints."  for 
EPA  Method  24. 

Sections  63.3161  and  63.3166  to  the 
proposed  standards  list  the  EPA  testing 
methods  included  in  the  proposed  rule. 
Under  §  63.7(f)  of  subpart  A  of  the 
General  Provisions,  a  source  may  appl\ 
to  EPA  for  permission  to  use  alternative 
test  methods  in  place  of  any  of  the  EPA 
testing  methods. 

During  the  development  of  the 
proposed  rulemaking.  EPA  searched  for 
VCS  that  might  be  applicable  and 
included  ASTM  test  methods  as 
appropriate  for  determination  of  volume 
fraction  of  coating  solids. 

!  i-,i  lit  Siit)|t'(  ts 

40  CFR  Part  63 

Environmental  protection. 
Admini.strative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  264 

Environmental  protection.  Air 
pollution  control.  Hazardous  waste. 
Insurance.  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Surety 
bonds. 

40  CFR  Part  265 

Envirorunental  protection.  Air 
pollution  control,  Hazardous  waste. 
Insurance.  Packaging  and  containers, 
Reporting  and  recordkeeping 
requirenvents.  Security  measures.  Surety 
bonds,  Water  supply. 

•  Dated:  November  26.  2002. 
("hr  isliiir   !  .kIiI  \\  hi!!ii.in. 
/\itiii iiit^iitiit  'I 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I.  parts  63, 
264.  and  265  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  63^    {AMENDED] 

1 .  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

\iHhnMty:  42  U.S.C.  740\.  et  seq. 

1.  Part  63  is  amended  by  adding 
subpart  UII  to  read  as  follows: 


Subpart  lilt — National  Emission 
Standards  for  Hazardous  Air 
Pollutants:  Surface  Coating  of 
Automobiles  and  Light-Duty  Trucks 

Ser 

\S  h.ii  I  his  suti|i,iii  (k)vers 

6.^.<UUU     VV'lidt  IS  the  purpose  of  this 
subpart? 

63.3081  Am  I  subject  to  this  subpart? 

63.3082  What  parts  of  my  plant  does  this 
subpart  cover? 

63.3083  When  do  I  have  to  comply  with 
this  subpart? 

[  rn  issHMi  I  !  init.iliuiis 

t);i.J090     What  t.inai.,siun  limits  must  1  meet 
for  a  new  or  reconstructed  affected 
source? 

63.3091  What  emission  limits  must  I  meet 
for  an  existing  affected  source? 

63.3092  How  must  I  control  emissions  from 
my  electrodeposition  primer  system  if  I 
want  to  comply  with  the  combined 
primer-surfacer,  topcoat,  final  repair, 
gla.ss  bonding  primer,  and  glass  bonding 
adhesive  emission  limit? 

B3.3093     What  operating  limits  must  I  meet? 
63.3094     What  work  practice  standards  must 
1  meet? 

General  Compliance  Requirements 

63.3100     What  are  my  general  requirements 
for  complying  with  this  subpart? 

63  3101     What  parts  of  the  General 
Provisions  apply  In  me? 

Nolificatniris    Krpnris  .nui  Ki-<  luds 

63.3110     Wlidl  iHflilu.diiuiis  must  1  submit? 
63.3120     What  reports  mu.st  I  submit? 

63.3130  What  records  must  I  keep? 

63.3131  In  what  form  and  for  how  long 
must  I  keep  my  records? 

(  .Mil  ph.ini  f  K<-<|uiriini  iilv  tor    Xdhfsive. 
St'dltr.  anil  DtadciiKi 

63.3150  By  what  date  must  I  conduct  the 
initial  compliance  demonstration? 

63.3151  How  do  I  demonstrate  initial 
compliance  with  the  emission 
limitations? 

63.3152  How  do  1  demonstrate  continuous 
compliance  with  the  emission 
limitations? 

(  iimjili.ipu  I-  KiM]iiiifiiirnts  for  the  (  orilhincd 
H.M  lru(tf[)iisiliiin  I'limiT    Crimcr-Surl.ti  nr. 
ln(Mii.il    t  iii.il  Ki'ji.iii    (  .l.iss  Kiiruliii'.; 
I'ninrt    ,m<l  ( .l.iss  Uniniiii'^    \(llirsiM' 
Kiiiissum  Kiitfs 

63.3160  By  what  date  must  I  conduct 
performance  tests  and  other  initial 
compliance  demonstrations? 

63.3161  How  do  I  demonstrate  initial 
compliance? 

63.3162  (Reserved) 

63.3163  How  do  1  demonstrate  continuous 
compliance  with  the  emission 
limitations? 

63.3164  What  are  the  general  requirements 
for  performance  tests? 

63.3165  How  do  I  determine  the  emission 
capture  system  efficiency? 

63.3166  How  do  I  determine  the  add-on 
control  device  emission  destruction  or 
removal  efficiency? 
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63.3167  How  do  I  establish  the  add-on 
control  device  operating  limits  during 
the  performance  test? 

63.3168  What  are  the  requirements  for 
continuous  parameter  monitoring  system 
installation,  operation,  and 
maintenance? 

PdrnpiiitrK  I'  Ri'quirt'mpnls  for  the  romhint'd 

('rinifr-Surl.it  ci     1  ()[)(  oat.  Unal  Kt'p.iir, 
(.l.is-.  Bdruimi;  I'riint'r,  .uul  (.liiss  Bonding 
\(ihi-sn(   t  niissHin  K.)!!".  ,\nA  the  Separate 
Ele(  tnidipiisiliim  I'rimiT  Kmission  Rates 

63.3170  By  wtial  date  must  1  conduct 
performance  tests  and  other  initial 
compliance  demonstrations? 

63.3171  How  do  I  demonstrate  initial 
compliance? 

63.3172  [Reserved] 

63.3173  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations? 

(Ilhir   Ki(|uii  I  rncnis  ,inti  !  nlni  m.ilion 

63.3 1 75  Who  implements  and  enforces  this 
subpart? 

63.3176  What  definitions  apply  to  this 

subpart' 

Tables  to  Sul)|i.irt  llilofPart63 

Table  1  to  Subpart  IIII  of  Part  63— Operating 

Limits  for  Capture  Systems  and  Add-On 

Control  Devices 
Table  2  to  Subpart  IIU  of  Part  63— 

Applicability  of  General  Provisions  to 

Subpart  IIII  of  Part  63 
Table  3  to  Subpart  IIII  of  Part  63— Default 

Organic  HAP  Mass  Fraction  for  Solvents 

and  Solvent  Blends 
Table  4  to  Subpart  IIII  of  Part  63— Default 

Organic  HAP  Mass  Fraction  for 

Pptroloum  Snlvpnt  Groups 

Subpart  IIII — National  Emission 
Standards  for  Hazardous  Air 
Pollutants:  Surface  Coating  of 
Automobiles  and  Light-Duty  Trucks 

\\\\A\  I  his  Sul)[)art  (overs 

§  63  3080     What  is  the  purpose  of  this 
subpart? 

i  lus  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  facilities 
which  surface  coat  new  automobile  or 
light-duty  truck  bodies  or  collections  of 
body  parts  for  new  automobiles  or  new 
light-duty  trucks.  This  subpart  also 
establishes  requirements  to  demonstrate 
initial  and  continuous  compliance  with 
the  emission  limitations. 

§  63  3081      Am  I  subject  to  this  subpart^ 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  source  category  to 
which  this  subpart  applies  is 
automobile  and  light-duty  truck  surface 
coating. 

(b)  You  are  subject  to  this  subpart  if 
you  own  or  operate  a  new. 
reconstructed,  or  existing  affected 
source,  as  defined  in  §63.3082,  that  is 
located  at  a  facility  which  surface  coats 


new  automobile  or  new  light-duty  truck 
bodies  or  collections  of  body  parts  for 
new  automobiles  or  new  light-duty 
trucks,  and  that  is  a  major  source,  is 
located  at  a  major  source,  or  is  part  of 
a  major  source  of  emissions  of 
hazardous  air  pollutants  (HAP).  A  major 
source  of  HAP  emissions  is  any 
stationary  source  or  group  of  stationar\^ 
sources  located  within  a  contiguous  area 
and  under  common  control  that  emits  or 
has  the  potential  to  emit  any  single  HAP 
at  a  rate  of  9.07  megagrams  (Mg)  (10 
tons)  or  more  per  year  or  any 
combination  of  HAP  at  a  rate  of  22.68 
Mg  (25  tons)  or  more  per  year. 

(c)  This  subpart  does  not  apply  to 
surface  coating,  surface  preparation,  or 
cleaning  activities  that  meet  the  criteria 
of  paragraph  (c)(1)  or  (2)  of  this  section. 

(1)  Surface  coating  subject  to  any 
other  NESHAP  in  this  part  as  of  [DATE 
OF  PUBLICATION  OF  FINAL  RULE  IN 
THE  Federal  Register],  including  plastic 
parts  and  products  surface  coating '  and 
miscellaneous  metal  parts  surface 
coating. - 

(2)  Surface  coating  that  occurs  at 
research  or  laboratory'  facilities  or  that  is 
part  of  janitorial,  building,  and  facility 
maintenance  operations,  including 
maintenance  spray  booths  used  for 
painting  production  equipment, 
furniture,  signage,  etc.,  for  use  within 
the  plant. 

§  63.3082     What  parts  of  my  plant  does  this 
subpart  cover'' 

(a)  This  subpart  applies  to  each  new. 
reconstructed,  and  existing  affected 
source. 

(b)  The  affected  source  is  the 
collection  of  all  of  the  items  listed  in 
paragraphs  (b)(1)  through  (4)  of  this 
section  that  are  used  for  surface  coating 
of  new  automobile  or  light-duty  truck 
bodies  or  collections  of  body  parts  for 
new  automobiles  or  new  light-duty 
trucks: 

(1)  All  coating  operations  as  defined 
in  §63.3176; 

(2)  All  storage  containers  and  mixing 
vessels  in  which  coatings,  thinners,  and 
cleaning  materials  are  stored  or  mixed; 

(3)  All  manual  and  automated 
equipment  and  containers  used  for 
conveying  coatings,  thinners,  and 
cleaning  materials;  and 

(4)  All  storage  containers  and  all 
manual  and  automated  equipment  and 
containers  used  for  conveying  waste 
materials  generated  by  a  coating 
operation. 

(c)  An  affected  source  is  a  new 
affected  source  if  you  commenced  its 
construction  after  December  24.  2002, 


'  Proposed  December  4.  2002  (67  FR  72275). 
2  Proposed  August  13,  2002  (67  FR  52780). 


and  the  construction  is  of  a  completely 
new  automobile  and  light-duty  truck 
assembly  plant  where  previously  no 
automobile  and  light-duty  truck 
assembly  plant  had  existed,  or  a 
completely  new  automobile  and  light- 
duty  truck  paint  shop  where  previously 
no  automobile  and  light-duty  truck 
assembly  plant  had  existed. 

(d)  An  affected  source  is 
reconstructed  if  it  contains  a  paint  shop 
that  has  undergone  replacement  of 
components  to  such  an  extent  that: 

(1)  The  fixed  capital  cost  of  the  new 
components  exceeded  50  percent  of  the 
fixed  capital  cost  that  would  be  required 
to  construct  a  new  paint  shop;  and 

(2)  It  was  technologically  and 
economically  feasible  for  the 
reconstructed  source  to  meet  the 
relevant  standards  established  by  the 
Administrator  pursuant  to  section  112 
of  the  Clean  Air  Act  (CAA). 

(e)  An  affected  source  is  existing  if  it 
is  not  now  or  rornnstrurted. 

§63.308;     When  oo  i  nave  to  comply  with 
this  subpai'' 

The  Qaie  Dy  which  you  must  comply 
with  this  subpart  is  called  the 
compliance  date.  The  compliance  date 
for  each  type  of  affected  source  is 
specified  in  paragraphs  (a)  through  (c)  of 
this  section.  The  compliance  date  begins 
the  initial  compliance  period  during 
which  you  conduct  the  initial 
compliance  demonstrations  described  in 
§§63.3150.  63.3160  and  63.3170. 

(a)  For  a  new  or  reconstructed  affected 
source,  the  compliemce  date  is  the 
applicable  date  in  paragraph  (a)(1)  or  (2) 
of  this  section: 

(1)  If  the  initial  startup  of  your  new 
or  reconstructed  affected  source  is 
before  {DATE  OF  PUBLICATION  OF 
FINAL  RULE  IN  THE  FEDERAL 
REGISTER],  the  compliance  date  is 
[DATE  OF  PUBLICATION  OF  FINAL 
RULE  IN  THE  FEDERAL  REGISTER]. 

(2)  If  the  initial  startup  of  your  new 
or  reconstructed  affected  source  occurs 
after  [DATE  OF  PUBLICATION  OF 
FINAL  RULE  IN  THE  FEDERAL 
REGISTER],  the  compliance  date  is  the 
date  of  initial  startup  of  your  affected 
source. 

(b)  For  an  existing  affected  source,  the 
compliance  date  is  the  date  3  vears  after 
[DATE  OF  PUBLICATION  OF  FINAL 
RULE  IN  THE  FEDERAL  REGISTER). 

(c)  For  an  area  source  that  increases 
its  emissions  or  its  potential  to  emit 
such  that  it  becomes  a  major  source  of 
HAP  emissions,  the  compliance  date  is 
specified  in  paragraphs  (c)(1)  and  (2)  of 
this  section. 

(1)  For  any  portion  of  the  source  that 
becomes  a  new  or  reconstructed  affected 
source  subject  to  this  subpart,  the 
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compliance  date  i    tli'    i.i''    >t  .mtial 
startup  of  the  affi.i.tcd  snuri.c  nr  (DATE 
OF  PUBUCATION  OF  HNAL  RULE  IN 
THEFEDFR.M  REGISTFR:   whichever 
is  later 

(2)  For  any  portion  of  the  source  that 
becomes  an  existing  affected  source 
subject  to  this  subpart,  the  compliance 
date  is  the  date  )  .  >  u  itN  :  'h.    irea 
source  becomes  a  inanii  s.  un  >■  i>r  3 
years  after  [DATE  OF  PUBLICATION 
hFFIWI  RULE  IN  THE  FEDERAL 
KEC.lSIhK).  whichever  is  l.itci 

(d)  You  must  meet  the  notification 
requirements  in  §  63. 3110  according  to 
the  dates  specified  in  that  section  and 
in  subpart  A  of  this  part.  Some  of  the 
notifications  must  be  submitted  before 
the  compliance  dates  described  in 
paragraphs  (a)  through  (c)  of  this 
section 

Kniivsioii  l.inutatiiins 

§63  3090     What  emission  limits  must  I 
meet  for  a  new  or  reconstruct€KJ  affected 
source  ' 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  you  must  limit 
combined  organic  HAP  emissions  to  the 
atmosphere  from  electrodeposition 
primer,  primer-surfacer,  topcoat,  final 
repair,  glass  bonding  primer  and  glass 
bonding  adhesive  application  to  no 
more  than  0.036  kilogram  {kg)/liter  (0.30 
pound  (lb)/gallon  (gal))  of  coating  solids 
deposited  during  each  month, 
determined  according  to  the 
reouirements  in  §63.3161. 

(b)  If  you  meet  the  operating  limits  of 
§  63.3092(a)  and  (b),  you  must  either 
meet  the  emission  limits  of  paragraph 
(a)  of  this  section  or  limit  combined 
organic  HAP  emissions  to  the 
atmosphere  from  primer-surfacer, 
topcoat,  final  repair,  glass  bonding 
primer,  and  glass  bonding  adhesive 
application  to  no  more  than  0.060  kg/ 
liter  (0.50  lb/gal)  of  applied  coating 
solids  used  during  each  month, 
determined  according  to  the 
requirements  in  §63.3171.  If  you  do  not 
have  an  electrodeposition  primer 
system,  you  must  limit  combined 
organic  HAP  emissions  to  the 
atmosphere  from  primer-surfacer. 
topcoat,  final  repair,  glass  bonding 
primer,  and  glass  bonding  adhesive 
application  to  no  more  than  0.060  kg/ 
liter  (0.50  lb/gal)  of  applied  coating 
solids  used  during  each  month, 
determined  according  to  the 
requirements  in  §63.3171. 

(c)  You  must  limit  average  organic 
HAP  emissions  from  all  adhesive  and 
sealer  materials  other  than  materials 
used  as  components  of  glass  bonding 
systems  to  no  more  than  0.010  kg/kg  (lb/ 
lb)  of  adhesive  and  sealer  material  used 
during  each  month. 


(d)  You  must  liiiiit  I'. ''Liij''   'ic.iiiK 
HAP  emissions  frmii  aii  itiMih'n'r 
materials  to  no  morf  th.iii  U  010  kg/kg 
(lb/lb)  of  deadener  m  ti.rial  used  during 
each  month 

§63  3091     What  emission  limits  must  I 
meet  for  an  existing  affected  source'' 

^aj  fcjccept  as  provided  in  [t<irak;rdph 
(b)  of  this  section,  you  must  limit 
combiiKii    irumK  }iAP  emissions  to  the 
atmospturt'  fnni  'lii  frodeposition 
primt^r  prinuT    inlai  it.  topcoat,  finai 
re[iair   L;lav-~  hi iiuiiiig  primer,  and  glass 
buniJaig  ddiiesiM'  applii  ation  to  no 
more  than  0.072  kg/Uter  0.60  lb/gal)  of 
Cda'iiiv  -  :'i.N  .("[HisitrH  diiriiiv;  -'arh 
mi'MUi     !.'''T;nin>'il  ai  i  i^riliiit;  i'-  tin- 
r>'<riiM'mc;i'--  ill  t)  63.3161. 

(i>i  li  vuu  meet  the  operating  luiuts  ut 
§  63.3092(a)  and  (b).  you  must  either 
meet  the  emission  limi!-^     i  ;  aMLraph 
(a)  of  this  section  or  lunit      iiitiiKii 
organic  HAP  emissions  to  the 
atmosphere  from  primer-surfacer, 
topcoat,  final  repair,  glass  bonding 
primer,  and  glass  bonding  adhesive 
application  to  no  more  than  0.132  kg/ 
liter  (1.10  lb/gal)  of  coating  solids 
deposited  during  each  month, 
determined  according  to  the 
requirements  in  §63.3171.  If  you  do  not 
have  an  electrodeposition  primer 
system,  you  must  limit  combined 
organic  HAP  emissions  to  the 
atmosphere  from  primer-surfacer, 
topcoat,  final  repair,  glass  bonding 
primer,  and  glass  bonding  adhesive 
application  to  no  more  than  0.132  kg/ 
liter  (1.10  lb/gal)  of  coating  solids 
deposited  during  each  month, 
determined  according  to  the 
requirements  in  §63.3171. 

(c)  You  must  limit  average  organic 
HAP  emissions  from  all  adhesive  and 
sealer  materials  other  than  materials 
used  as  components  of  glass  bonding 
systems  to  no  more  than  0.010  kg/kg  (lb/ 
lb)  of  adhesive  and  sealer  material  used 
during  each  month. 

(d)  You  must  limit  average  organic 
HAP  emissions  from  al!  di-.Tdoner 
materials  to  no  mor<'  tli.m   '  nio  kg/kg 
(lb/lb)  of  deadener  tn.ii   rial  used  during 
fvh  month 

§  63  3092     How  must  I  control  emissions 
from  my  electrotJeposition  pfimer  system  it 
I  want  to  comply  wrth  the  combined  primer- 
surfacer,  topcoat,  final  repair,  glass 
bonding  pfimer  and  glass  bonding 
adfiesive  emission  limif 

If  your  electrodeposition  primer 
system  meets  the  requirements  of  either 
paragraph  (a)  or  (b)  of  this  section,  you 
may  choose  til  .    an (K  .siththe 
emission  limit.s  ni  ^  ••  <  tim0(h)  or 
§63.30yilb)  instea  !    t  '.i"  emission 
hmits  of  §63.3090(aj  or  §  63.3091(a). 


(d)  ¥.M  h  indl\  idliai   Miat.'na!  add-'d  to 
thf  plf(  tnidi'iH  iMtmn  [iiuii''!  v\--ti-iii 
(    iiiaiiiv  no  more  than: 

[\  I  10  percent  bv  weight  nf  any 
organic  HAP.  and 

(2)  0  10  percent  by  weight  id  aiiv 
organic  HAP  whic  h  is  an  ()< a  upatioual 
SsJety  and  Health  .Xdministratinn 
(OSHA) — defined  i  an  iiidgtm  as 
specified  in  29(:FK  uno  1200(d)(4). 

(b)  Emissions  from  all  bake  ovens 
used  to  cure  eiettrodeposition  pruiUTS 
luust  be  captured  and  ducted  to  a 
(jontrnl  device  having  a  control 
t'fficienrv  of  at  least  9S  pt'n  i-nt 

§63.3093     What  operating  limits  must  I 

al  ^  nu  art'  nut  riMjiiiri'd  to  nu'Pt  any 
operating  limits  for  .mv  <  oating 
operation(s)  w  ithout  add-on  controls. 

(b)  For  any  controlled  coating 
operation(s).  you  must  meet  the 
operating  limits  specified  in  Table  1  to 
this  subpart.  These  operating  limits 
apply  to  the  emission  capture  and  add- 
on control  systems  on  the  coating 
operation(s)  for  which  you  use  this 
option,  and  you  must  establish  the 
operating  limits  during  the  performance 
test  according  to  the  requirennntv  in 
§63.3167.  You  must  i!..'<t  ttir    .p.Tating 
limits  at  all  times  after  you  ustablish 
them. 

(c)  If  you  choose  to  meet  the  emission 
limitations  of  §63. 3092(b)  and  the 
emission  limits  of  §  63.3090(b)  or 

§  63.3091(b).  then  you  must  operate  the 
capture  system  and  add-on  control 
device  used  to  capture  and  control 
emissions  from  your  electrodeposition 
primer  bake  oven(s)  so  that  they  meet 
the  operating  limits  specified  in  Table  1 
to  this  subpart. 

(d)  If  you  use  an  add-on  control 
device  other  than  those  listed  in  Table 
1  to  tin--  >a!)part   or  wish  to  monitor  an 
altematiM'  paMiii-'tcr  ,ind  (  omplv  with 
a  different  o[ieratum  limit,  vou  must 
apply  to  the  Admimstr.itor  for  approval 
of  altt'rnati\.'  mnintonng  iinilcr  ^  ti.-t  Hi  f ! 

§63  3094     What  work  practice  Standards 
must  I  meef 

(a)  IReservedj 

(b)  \nu  mii-t  dovolnp  and  implement 
a  woiK  ]  r.n  til  )•  piaii  to  iiiininu/t' 

leaiiii   H.\i'  emissions  from  the  storage. 
mixiiu;   and  conveying  of  coatings. 
thinn>  1-   and  cleaning  materials  used 
in.  and  waste  materials  generated  by,  all 
coating  operations  for  whu  h  amission 
limits  are  established  under  §  63.3090(a) 
through  (d)  or  §63. 3091(a)  through  (d). 
The  plan  must  specify  practices  and 
pro<  I'dsiri"-  tn  riisur''  that    at  a 
miniiiuun.  the  fleiiieuts  bpecified  m 
paragraphs  (b)(1)  through  (5)  of  this 
section  are  implemented. 
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(1)  All  organic-HAP-containing 
coatings,  thinners,  cleaning  materials, 
and  waste  materials  must  be  stored  in 
closed  containers. 

(2)  The  risk  of  spills  of  organic-HAP- 
containing  coatings,  thinners,  cleaning 
materials,  and  waste  materials  must  be 
minimized 

(3)  Organic-HAP-containing  coatings. 
thinners,  cleaning  materials,  and  waste 
materials  must  be  conveyed  from  one 
location  to  another  in  closed  containers 
or  pipes. 

(4)  Mi.xing  vessels,  other  than  day 
tanks  equipped  with  continuous 
agitation  systems,  which  contain 
organic-HAP-containing  coatings  and 
other  materials  must  be  closed  except 
when  adding  to,  removing,  or  mixing 
the  contents. 

(5)  Emissions  of  organic  HAP  must  be 
minimized  during  cleaning  of  storage, 
mixing,  and  conveying  equipment. 

(c)  You  must  develop  and  implement 
a  work  practice  plan  to  minimize 
organic  HAP  emissions  from  cleaning 
and  from  purging  of  equipment 
associated  with  all  coating  operations 
for  which  emission  limits  are 
established  under  §63. 3090(a)  through 
(d)  or  §63. 3091(a)  through  (d). 

(1)  The  plan  shall,  at  a  minimum, 
address  each  of  the  operations  listed  in 
paragraphs  (c)(l)(i)  through  (viii)  of  this 
section  in  which  you  use  organic  HAP- 
containing  materials  or  in  which  there 
is  a  potential  for  emission  of  organic 
HAP. 

(i)  The  plan  must  address  vehicle 
body  wipe  emissions  through  one  or 
more  of  the  techniques  listed  in 
paragraphs  (c){l)(i)(A)  through  (E)  of 
this  section,  or  an  approved  alternative. 

(A)  Use  of  solvent-moistened  wipes. 

(B)  Keeping  solvent  containers  closed 
when  not  in  use. 

(C)  Keeping  wipe  disposal/recovery 
containers  closed  when  not  in  use. 

(D)  Use  of  tack-wipes. 

(E)  Use  of  solvents  containing  less 
than  1  percent  organic  HAP  by  weight. 

(ii)  Tne  plan  must  address  coating 
line  purging  emissions  through  one  or 
more  of  the  techniques  listed  in 
paragraphs  (c)(l)(ii)(A)  through  (D)  of 
this  section,  or  an  approved  alternative. 

(A)  Air/solvent  push-out. 

(B)  Capture  and  reclaim  or  recovery  of 
purge  materials  (excluding  applicator 
nozzles/tips). 

(C)  BlocK  painting  to  the  maximum 
extent  feasible. 

(D)  Use  of  low-HAP  or  no-HAP 
solvents  for  purge. 

(iii)  The  plan  must  address  emissions 
from  flushing  of  coating  systems 
through  one  or  more  of  the  techniques 
listed  in  paragraphs  (c)(l)(iii)(A) 
through  (D)  of  this  section,  or  an 
approved  alternative. 


(A)  Keeping  solvent  tanks  closed. 

(B)  Recovering  and  recycling  solvents. 

(C)  Keeping  recovered/recycled 
solvent  tanks  closed. 

(D)  Use  of  low-HAP  or  no-HAP 
solvents. 

(iv)  The  plan  must  address  emissions 
from  cleaning  of  spray  booth  grates 
through  one  or  more  of  the  techniques 
listed  in  paragraphs  (c)(l)(iv)(A)  through 
(E)  of  this  section,  or  an  approved 
alternative. 

(A)  Controlled  burn-off. 

(B)  Rinsing  with  high-pressure  water 
(in  place). 

(C)  Rinsing  with  high-pressure  water 
(off  line). 

(D)  Use  of  spray-on  masking  or  other 
type  of  liquid  masking. 

■  (E)  Use  of  low-HAP  or  no-HAP 
content  cleaners. 

(v)  The  plan  must  address  emissions 
from  cleaning  of  spray  booth  walls 
through  one  or  more  of  the  techniques 
listed  in  paragraphs  (c)(l)(v)(A)  through 
(E)  of  this  section,  or  an  approved 
alternative. 

(A)  Use  of  masking  materials  (contact 
paper,  plastic  sheet,  or  other  similar 
type  of  material). 

(B)  Use  of  spray-on  masking. 

(C)  Use  of  rags  and  manual  wipes 
instead  of  spray  application  when 
cleaning  walls. 

(D)  Use  of  low-HAP  or  no-HAP 
content  cleaners. 

(E)  Controlled  access  to  cleaning 
solvents. 

(vi)  The  plan  must  address  emissions 
from  cleaning  of  spray  booth  equipment 
through  one  or  more  of  the  techniques 
listed  in  paragraphs  (c)(l)(vi)(A)  through 
(E)  of  this  section,  or  an  approved 
alternative. 

(A)  Use  of  covers  on  equipment 
(disposable  or  reusable). 

(B)  Use  of  parts  cleaners  (off-line 
submersion  cleaning). 

(C)  Use  of  spray-on  masking  or  other 
protective  coatings. 

(D)  Use  of  low-HAP  or  no-HAP    • 
content  cleaners. 

(E)  Controlled  access  to  cleaning 
solvents. 

(vii)  The  plan  must  address  emissions 
from  cleaning  of  external  spray  booth 
areas  through  one  or  more  of  the 
techniques  listed  in  paragraphs 
(c)(l.)(vii)(A)  through  (F)  of  this  section, 
or  an  approved  alternative. 

(A)  Use  of  removable  floor  coverings 
(paper,  foil,  plastic,  or  similar  type  of 
material). 

(B)  Use  of  manual  and/or  mechanical 
scrubbers,  rags,  or  wipes  instead  of 
spray  application. 

(C)  Use  of  shoe  cleaners  to  eliminate 
coating  track-out  from  spray  booths. 

(D)  Use  of  booties  or  shoe  wraps. 


(E)  Use  of  low-HAP  or  no-HAP 
content  cleaners. 

(F)  Controlled  access  to  cleaning 
solvents. 

(viii)  The  plan  must  address 
emissions  from  housekeeping  measures 
not  addressed  in  paragraphs  (c)(l)(i) 
through  (vii)  of  this  section  through  one 
or  more  of  the  techniques  listed  in 
paragraphs  (c)(l)(viii)(A)  through  (C)  of 
this  section,  or  an  approved  alternative. 

(A)  Keeping  solvent-laden  articles 
(cloths,  paper,  plastic,  rags,  wipes,  and 
similar  items)  in  covered  containers 
when  not  in  use. 

(B)  Storing  new  and  used  solvents  in 
closed  containers. 

(C)  Transferring  of  solvents  in  a 
manner  to  minimize  the  risk  of  spills. 

(2)  Notwithstanding  the  requirements 
of  paragraphs  (c)(l)(i)  through  (viii)  of 
this  section,  if  the  type  of  coatings  used 
in  any  facility  with  surface  coating 
operations  subject  to  the  requirements 
of  this  section  are  of  such  a  nature  that 
the  need  for  one  or  more  of  the  practices 
specified  under  paragraphs  (c)(l)(i) 
through  (viii)  is  eliminated,  then  the 
plan  may  include  approved  alternative 
or  equivalent  measures  that  are 
applicable  or  necessar>'  during  cleaning 
of  storage,  conveying,  and  application 
equipment. 

(d)  As  provided  in  §  63.6(g),  we,  EPA, 
may  choose  to  grant  you  permission  to 
use  an  alternative  to  the  work  practice 
standards  in  this  section. 


General  Compliance  Requiremt 


!i!>- 


§63.3100     What  are  my  general 
requirements  tor  compiyi'^g  wth  this 
subpart"" 

(a)  You  must  be  in  compliance  with 
the  emission  limitations  in  §§  63.3090 
and  63.3091  at  all  times,  as  determined 
on  a  monthly  basis. 

(b)  The  coating  operations  must  be  in 
compliance  with  the  operating  limits  for 
emission  capture  systems  and  add-on 
control  devices  required  by  §63.3093  at 
all  times  except  during  periods  of 
startup,  shutdown,  and  malfunction. 

(c)  You  must  be  in  compliance  with 
the  work  practice  standards  in  §63.3094 
at  all  times. 

(d)  You  must  always  operate  and 
maintain  your  affected  source  including 
all  air  pollution  control  and  monitoring 
equipment  you  use  for  purposes  of 
complying  with  this  subpart  according 
to  the  provisions  in  §63.6(e){l)(i). 

(e)  You  must  maintain  a  log  detailing 
the  operation  and  maintenance  of  the 
emission  capture  systems,  add-on 
control  devices,  and  continuous 
parameter  monitors  (CPM)  during  the 
period  between  the  compliance  date 
specified  for  your  affected  source  in 

§  63.3083  and  the  date  when  the  initial 
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emission  capture  system  and  aild-on 
control  device  performance  tests  have 
been  completed,  as  specified  in 
§63.3160. 

(f)  If  your  affected  source  uses 
emission  capture  systems  and  add-on 
control  devices,  you  must  develop  and 
implement  a  written  startup,  shutdown, 
and  malfunction  plan  according  to  the 
provisions  in  §63. 6(e)(3).  The  plan  must 
address  startup,  shutdown,  and 
corrective  actions  in  the  event  of  a 
malfunction  of  the  emission  capture 
system  or  the  add-on  control  devices. 

§63.3101      What  pans  of  the  General 
Provisions  apply  to  me? 

Table  2  to  this  subpart  shows  which 
parts  of  the  (k^neral  Provisions  in 
§§63.1  through  63.15  appiv  fn  ynu. 

Notifications.  Reports,  ami  Kri  duls 

^h.l  .)!  Ill      vVhdt  nolilicdtions  mubt  I 
suomit? 

la)  Ck^neral.  You  must  submit  the 
notifications  in  §§63.7fb)  and  (c). 
63.8(f)(4),  and  63.9(b)  through  (e)  and 
(h)  that  apply  to  you  by  the  dates 
specified  in  those  sections,  except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section. 

(b)  Initial  notification.  You  must 
submit  the  Initial  Notification  required 
by  §  63.9fb)  for  a  new  oi  reconstructed 
affected  source  no  later  than  120  days 
after  initial  startup  or  120  days  after 
(DATE  OF  PUBLICATION  OF  FINAL 
RULE  IN  THE  FEDERAL  REGISTER), 
whichever  is  later.  For  an  existing 
affected  source,  you  must  submit  the 
Initial  Notification  no  later  than  1  vear 
after  |DATE  OF  PUBLICATION  OF 
FINAL  RULE  IN  THE  FFDIR  M 
REGISTER! 

(c)  Notification  of  compliance  status. 
You  must  submit  the  Notification  of 
Compliance  Status  required  by  §  63.9(h) 
no  later  than  30  calendar  days  following 
the  end  of  the  initial  compliance  period 
described  in  §63.3160  that  applies  to 
your  affected  source.  The  Notification  of 
Compliance  Status  must  contain  the 
information  specified  in  paragraphs 
(c)(1)  through  (12)  of  this  section  and  in 
§  63.9(h). 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  the  truth,  accuracy, 
and  completeness  of  the  content  of  the 
report. 

(3)  Date  of  the  report  and  beginning 
and  ending  dates  of  the  reporting 
period.  The  reporting  period  is  the 
initial  compliance  period  described  in 
§  63.3160  that  applies  to  your  affected 
source. 

(4)  Identification  of  the  compliance 
option  specified  in  §  63.3090(a)  or  (b)  or 


§  63.3091(a)  ur  (b)  that  you  used  tor 
electrodeposition  primer,  primer- 
surfacer.  topcoat,  final  repair,  glass 
bonding  primer,  and  glass  bonding 
adhesive  application  in  the  affected 
source  during  the  initial  compliance 
period. 

(5)  Statement  of  whether  or  not  the 
affected  source  achieved  the  emission 
limitations  for  the  initial  compliance 
period. 

(6)  If  you  had  a  deviation,  include  the 
information  in  paragraphs  (c)(6)(i)  and 
(ii)  of  this  section. 

(i)  A  description  and  statement  of  the 
cause  of  the  deviation. 

(ii)  If  you  failed  to  meet  any  of  the 
applicable  emission  limits  in  §63.3090 
or  §  63.3091.  include  all  the  calculations 
you  used  to  determine  the  applicable 
emission  rate  or  applicable  average 
organic  HAP  content  for  the  emission 
limit(s)  that  you  failed  to  meet.  You  do 
not  need  to  submit  information 
provided  by  the  materials  suppliers  or 
manufacturers,  or  test  reports. 

(7)  All  data  and  calculations  used  to 
determine  the  monthly  average  mass  of 
organic  HAP  emitted  per  volume  of 
applied  coating  solids  from: 

(i)  The  combined  primer-surfacer, 
topcoat,  final  repair,  glass  bonding 
primer,  and  glass  bonding  adhesive 
operations  if  you  were  eligible  for  and 
chose  to  comply  with  the  emission 
limits  of  §  63.3690(b)  or  §  63.3091(b):  or 

(ii)  The  combined  electrodeposition 
primer,  primer-surfacer.  topcoat,  final 
repair,  glass  bonding  primer,  and  glass 
bonding  adhesive  operations. 

(8)  All  data  and  calculations  used  to 
determine  compliance  with  the  separate 
limits  for  electrodeposition  primer  in 

§  63.3092(a)  or  (b)  if  you  were  eligible 
for  and  chose  to  comply  with  the 
emission  limits  of  §  63.3090(b)  or 
§  63.3091(b). 

(9)  All  data  and  calculations  used  to 
determine  the  monthly  mass  average 
HAP  content  of  materials  subject  to  the 
emission  limits  of  §  63.3090(c)  and  (d) 
or  §  63.3091(c)  and  (d). 

(10)  All  data  and  calculations  used  to 
determine  the  transfer  efficiency  for 
primer-surfacer  and  topcoat  coatings. 

(11)  You  must  include  the 
information  specified  in  paragraphs 
(c)(n  )(i)  through  (iii)  of  this  section. 

(i)  For  each  emission  capture  system, 
a  summary  of  the  data  and  copies  of  the 
Cxilculations  supporting  the 
determination  that  the  emission  capture 
system  is  a  permanent  total  enclosure 
(PTE)  or  a  measurement  of  the  emission 
capture  system  efficiency.  Include  a 
description  of  the  procedure  followed 
for  measuring  capture  efficiency, 
summaries  of  any  capture  efficiency 
tests  conducted,  and  any  calculations 


supporting  the  capture  efficiency 
determination.  If  you  use  the  data 
quality  objective  (DQO)  or  lower 
confidence  limit  (LCL)  approach,  you 
must  also  include  the  statistical 
calculations  to  show  you  meet  the  DQO 
or  LCL  criteria  in  appendix  A  to  subpart 
KK  of  this  part.  You  do  not  need  to 
submit  cnmplptp  tf-»  ri'pnrt>; 

(ii)  A  suiiHii.iiA     i  !h'   I. --nits  of  each 
add-on  cniitrni  iiivi  .   [  .  ifurmance  test. 
You  do  not  iii'''i  !        iimnt  complete  test 
reports  unle.s>  Hijiii-ied. 

(iii)  A  list  (it     1.  Ii  mission  capture 
system's  ami  i  1  i      .  ■  ontrol  device's 
operating  limits  and  a  summary  of  the 
data  used  to  calculate  those  limits. 

(12)  A  statement  of  whether  or  not 
you  developed  and  implemented  the 
work  practice  plans  required  by 
§  63. 3094(b)  and  (c). 

§  63  31  20     What  reports  must  I  submit? 

Idj  bfiniannuai  conipiiutnf  reports. 
You  must  submit  semiannual 
compliance  reports  for  each  affected 
source  according  to  the  requirements  of 
paragraphs  (a)(1)  through  (7)  of  this 
section.  The  semiannual  compliance 
reporting  requirements  may  be  satisfied 
by  reports  required  under  other  parts  of 
the  CAA,  as  specified  in  paragraph  (a)(2) 
of  this  section. 

(1)  Dates.  Unless  the  Administrator 
has  approved  a  different  schedule  for 
submission  of  reports  under  §  63.10(a), 
you  must  prepare  and  submit  each 
semiannual  compliance  report 
according  to  the  dates  specified  in 
paragraphs  (a)(l)(i)  through  (iv)  of  this 
section. 

(i)  The  first  semiannual  compliance 
report  must  cover  the  first  semiannual 
reporting  period  which  begins  the  day 
after  the  end  of  the  initial  compliance 
period  described  in  §  63.3160  that 
applies  to  your  affected  source  and  ends 
on  June  30  or  December  31,  whichever 
occurs  first  following  the  end  of  the 
initial  compliance  period. 

(ii)  Each  subsequent  semiannual 
compliance  report  must  cover  the 
subsequent  semiannual  reporting  period 
from  January  1  through  June  30  or  the 
semiannual  reporting  period  from  July  1 
through  December  31. 

(iii)  Each  semiannual  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31, 
whichever  date  is  the  first  date 
following  the  end  of  the  semiannual 
reporting  period. 

(iv)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  40  CFR 
part  71,  and  if  the  permitting  authority 
has  established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii)(A)or40CFR 
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71.6(a)(3)(iii)(A).  you  mav  submit  the 
first  and  subsequent  compliance  reports 
according  tn  the  dates  the  permitting 
authority  ha.s  established  instead  of 
according  to  the  date  specified  in 
paragraph  (a)(l)(iii)  of  this  set:tion 

12!  Inclusion  with  title  V  report  If  vou 
have  obtained  a  title  V  operating  permit 
pursuant  to  40  CFR  part  70  or  40  CFR 
part  71.  vou  must  report  all  deviations 
as  defined  in  this  subpart  in  the 
semiannual  monitoring  report  required 
by  40  CFR  70.6(a)(3)(iii){A)  or  40  CFR 
7"l.6{aK3l(iii)(A!   If  you  submit  a 
semiannual  compliance  report  pursuant 
to  this  section  along  with,  or  as  part  of, 
the  semiannual  monitoring  report 
required  by  40  CFR  70  6(a)(3)(iii)(Aj  or 
40  CFR  7l'6(a)(3)(iii)(A).  and  the 
semiannual  compliance  report  includes 
all  required  informatiim  concerning 
deviations  from  any  emission  limit. 
operating  limit,  or  work  practice  in  this 
subpart,  its  submission  shall  be  deemed 
to  satisfy  any  obligation  to  report  the 
same  deviations  in  the  semiannual 
monitoring  report   However,  submission 
of  a  .semiannual  compliance  report  shall 
not  otherwise  affect  any  obligation  you 
may  have  to  report  deviations  from 
permit  requirements  to  the  permitting 
authority. 

(3)  General  requirements  The 
semiannual  compliance  report  must 
contain  the  information  specified  in 
paragraphs  (a)(3)(ii  through  (ivj  of  this 
section,  and  the  information  specified  in 
paragraphs  (a)(4)  through  (91  and  (c)(1) 
of  this  section  that  are  applicable  to 
your  affected  source 

(i)  Company  name  and  address 

(ii)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  the  truth,  accuracy. 
and  completeness  of  the  content  of  the 
report. 

(iii)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period 
The  reporting  period  is  the  6-month 
period  ending  on  June  30  or  December 
31. 

(iv)  Identification  of  the  compliance 
option  specified  in  ^  63.3090(b)  or 
§  63.3091(b)  that  you  used  for 
electrodeposition  primer,  primer- 
surfacer,  topcoat,  final  repair,  glass 
bonding  primer,  and  glass  bonding 
adhesive  application  in  the  affected 
source  during  the  initial  rnmpliance 
period 

(4)  jVo  deviations  If  there  were  no 
deviations  from  the  emission 
limitations,  operating  limits,  or  work 
practices  in  §§63.3090,  63.3091, 
63.3092.  63.3093,  and  63.3094  that 
apply  to  you,  the  semiannual 
compliance  report  must  include  a 
statement  that  there  were  no  deviations 
from  the  emission  limitations  during  the 


reporting  period   If  you  used  control 
devices  to  comply  with  the  emission 
limits,  and  there  were  no  periods  during 
which  the  continuous  parameter 
monitoring  systems  (CPMS)  were  out  of 
control  as  specified  in  §  63  8(c)(7).  the 
semiannual  compliance  report  must 
include  a  statement  that  there  were  no 
periods  during  which  the  CPM.S  were 
out  of  control  during  the  reporting 
period. 

(5)  Deviations  adhesive,  sealer,  and 
deadener  If  there  was  a  deviation  from 
the  applicable  emission  limits  in 

§  63.3090(c)  and  (d)  or  §  63.3091(c)  and 
(d).  the  semiannual  compliance  report 
must  contain  the  information  in 
paragraphs  (a)t5jtij  through  (iv)  of  this 
section. 

(i)  The  beginning  and  ending  dates  of 
each  month  during  which  the  monthly 
average  organic  H.AP  content  exceeded 
the  applicable  emission  limit  in 
§  63.3090(c)  and  (d)  or  §  63.3091(c)  and 
(d). 

(ii)  The  volume  and  organic  \\.\? 
content  of  each  material  used  that  is 
subject  to  the  applicable  organic  H.AP 
content  limit 

(iii)  The  calculation  used  to  determine 
the  average  monthly  organic  HAP 
content  for  the  month  in  which  the 
deviation  occurred 

(iv)  The  reason  for  the  deviation. 

(6)  Deviations:  combined 
electrodeposition  primer,  pnmer- 
surfacer.  topcoat,  final  repair,  glass 
bonding  primer  and  glass  bonding 
adhesive,  or  combined  primer-surfacer, 

'topcoat,  final  repair,  glass  bonding 
primer,  and  glass  bonding  adhesive.  If 
there  was  a  deviation  from  the 
applicable  emission  limits  in 
§63  3090(a)  or  (b)  or  §  63  3091(a)  or  (b). 
the  semiannual  compliance  report  must 
contain  the  information  in  paragraphs 
(a)(6)(i)  through  (xiv)  of  this  section. 

(i)  The  beginning  and  ending  dates  of 
each  month  during  which  the  monthly 
organic  HAP  emission  rate  from 
combined  electrodeposition  primer, 
primer-surfacer.  topcoat,  final  repair 
glass  bonding  primer,  and  glass  bonding 
adhesive  exceeded  the  applicable 
emission  limit  in  §63  3090(a)  or 
§  63. 3091(a):  or  the  monthly  organic 
HAP  emission  rate  from  combined 
primer-surfacer.  topcoat,  final  repair, 
glass  bonding  primer,  and  glass  bonding 
adhesive  exceeded  the  applicable 
emission  limit  m  §63, 3090(b)  or 
§  63.3091(b). 

(ii)  The  calculation  used  to  determine 
the  monthly  organic  HAP  emissicm  rate 
in  accordance  with  §  63.3 161  or 
§63.3171.  You  do  not  need  to  submit 
the  background  data  supporting  these 
calculations,  for  example  information 


provided  by  materials  suppliers  or 
manufacturers,  or  test  reports 

(iii)  The  date  and  time  that  any 
malfunctions  of  the  capture  system  or 
add-on  control  devices  used  to  control 
emissions  from  these  operations  started 
and  stopped. 

(iv)  A  brief  description  of  the  CPMS. 

(v)  The  date  of  the  latest  CPMS 
certification  or  audit. 

(vi)  The  date  and  time  that  each 
CPMS  was  inoperative,  except  for  zero 
(low-level)  and  high-level  checks. 

(vii)  The  date  and  time  period  that 
each  CPMS  was  out  of  control, 
including  the  information  in 
§63.8(c)(8j 

(viii)  The  date  and  time  period  of  each 
deviation  from  an  operating  limit  in 
Table  1  to  this  subpart;  date  and  time 
period  of  each  bypass  of  an  add-on 
control  device;  and  whether  each 
deviation  occurred  during  a  period  of 
startup,  shutdown,  or  malfunction  or 
during  another  period. 

(ix)  A  summary  of  the  total  duration 
and  the  percent  of  the  total  source 
operating  time  of  the  deviations  from 
each  operating  limit  in  Table  1  to  this 
subpart  and  the  bypass  of  each  add-on 
control  device  during  the  semiannual 
reporting  period. 

(x)  A  breakdown  of  the  total  duj^tion 
of  the  deviations  from  each  operating 
limit  in  Table  1  to  this  subpart  and 
bypasses  of  each  add-on  control  device 
during  the  semiannual  reporting  period 
into  those  that  were  due  to  startup, 
shutdown,  control  equipment  problems, 
process  problems,  other  known  causes, 
and  other  unknown  causes 

(xi)  A  summary  of  the  total  duration 
and  the  percent  of  the  total  source 
operating  time  of  the  dowmtime  for  each 
CPMS  during  the  semiaimual  reporting 
period. 

(xii)  A  description  of  any  changes  in 
the  CPMS.  coating  operation,  emission 
captxtre  system,  or  add-on  control 
devices  since  the  last  semiannual 
reporting  period. 

(xiii)  For  each  deviation  from  the 
work  practice  standards,  a  description 
of  the  deviation,  the  date  and  time 
period  of  the  deviation,  and  the  actions 
you  took  to  correct  the  deviation. 

(xiv)  A  statement  of  the  cause  of  each 
deviation. 

(7)  Deviations:  separate 
electrodeposition  primer  organic  HAP 
content  limit.  If  you  used  the  separate 
electrodeposition  primer  organic  HAP 
content  limits  in  §  63.3092(a),  and  there 
was  a  deviation  from  these  limits,  the 
semiannual  compliance  report  must 
contain  the  information  in  paragraphs 
(a)(7)(i)  through  (iii)  of  this  section. 

(i)  Identification  of  each  material  used 
that  deviated  from  the  emission  limit. 
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and  the  dates  and  tiim   jitriMi^  t>ach  was 
used. 

(ii)  The  determination  of  mass 
fraction  (if  each  organii  HAP  for  each 
material  identified  in  paragraph  (a)(7)(i) 
of  this  section.  You  do  not  need  to 
submit  backf^und  data  supporting  this 
calculation,  for  example,  information 
provided  by  material  suppliers  or 
manufacturers,  or  test  reports. 

(iii)  A  statement  of  the  cause  of  each 
deviation. 

(8)  Deviations:  separate 
electrodeposition  primer  bake  oven 
capture  and  control  limitations.  If  you 
used  the  separate  electrodeposition 
primer  bake  oven  capture  and  control 
limitations  in  § 63.3092(b).  and  there 
was  a  deviation  from  these  limitations, 
the  semiannual  compliance  report  must 
contain  the  information  in  paragraphs 
(a)(8)(i)  through  (xii)  of  this  section. 

(i)  The  beginning  and  ending  dates  of 
each  month  during  which  there  was  a 
deviation  from  the  separate 
electrodeposition  primer  bake  oven 
captuire  and  control  limitations  in 
§63. 3092(b) 

(ii)  The  date  and  time  that  any 
malfunctions  of  the  capture  systems  or 
control  devices  used  to  control 
emissions  from  the  electrodeposition 
primer  bake  oven  started  and  stopped. 

(iii)  A  brief  description  of  the  CPMS. 

(iv)  The  date  of  the  latest  CPMS 
certification  or  audit. 

(v)  The  date  and  time  that  each  CPMS 
was  inoperative,  except  for  zero  (low- 
level)  and  high-level  checks. 

(vi)  The  date,  time,  and  duration  that 
each  CPMS  was  out  of  control, 
including  the  information  in 
§  63.8(c)(8). 

(vii)  The  date  and  time  period  of  each 
deviation  from  an  operating  limit  in 
Table  1  to  this  subpart;  date  and  time 
period  of  each  bypass  of  an  add-on 
control  device,  and  whether  each 
deviation  occurred  during  a  period  of 
startup,  shutdown,  or  malfunction  or 
during  another  period. 

(viii)  A  summary  of  the  total  duration 
and  the  percent  of  the  total  source 
operating  time  of  the  deviations  from 
each  operating  limit  in  Table  1  to  this 
subpart  and  the  bypasses  of  each  add- 
on control  device  during  the  semiannual 
reporting  period. 

(ix)  A  oreakdown  of  the  total  duration 
of  the  deviations  from  each  operating 
limit  in  Table  1  to  this  subpart  and 
bypasses  of  each  add-on  control  device 
during  the  semiannual  reporting  period 
into  those  that  were  due  to  startup, 
shutdown,  control  equipment  problems, 
process  problems,  other  known  causes, 
and  other  unknown  causes. 

(x)  A  summary  of  the  total  duration 
and  the  percent  of  the  total  source 


optTitiim  time  of  the  downtime  for  each 
CPMS  during  the  sfniianniwl  reporting 
period. 

(xi)  A  description  of  .in\  i  ii.iiigfs  in 
the  CPMS,  coating  operdtion.  emission 
capture  system,  or  add-on  control 
devices  since  the  last  semiannual 
reporting  period. 

(xii)  A  statement  of  the  cause  of  each 
deviation. 

(9)  Deviations:  work  practice  plans.  If 
there  was  a  devintion  from  an  applicablf 
work  practice  plan  dfat'loped  in 
accordance  with  §  63.3094(b)  or  (c).  the 
semiannual  rompliance  report  must 
contain  the  information  in  paragraphs 
(a){9)(i)  through  (lii)  of  this  section 

(i)  The  time  period  during  which  each 
deviation  occurred 

(ii)  The  nature  of  each  deviation 

(iii)  The  corrective  action(s)  taken  to 
bring  the  applicable  work  practices  into 
compliance  with  the  work  practice  plan. 

(b)  Performance  test  reports.  If  you 
use  add-on  control  devices,  you  must 
submit  reports  of  performance  test 
results  for  emission  capture  systems  and 
add-on  control  devices  no  later  than  60 
days  after  completing  the  tests  as 
specified  in  §63. 10(d)(2). 

(c)  Startup,  shutdown,  and 
malfunction  reports.  If  you  used  add-on 
control  devices  and  you  had  a  startup, 
shutdown,  or  malfunction  during  the 
semiaruiual  reporting  period,  you  must 
submit  the  reports  specified  in 
paragraphs  (c)(1)  and  (2)  of  this  section. 

(1)  If  your  actions  were  consistent 
with  your  startup,  shutdown,  and 
malfunction  plan,  you  must  include  the 
information  specified  in  §63  10(d)  in 
the  semiannual  compliance  report 
required  by  paragraph  (a)  of  this  section. 

(2)  If  your  actions  were  not  consistent 
with  your  startup,  shutdown,  and 
malfunction  plan,  you  must  submit  an 
immediate  startup,  shutdown,  and 
malfunction  report  as  described  in 
paragraphs  (c)(2)(i)  and  (ii)  of  this 
section. 

(i)  You  must  describe  the  actions 
taken  during  the  event  in  a  report 
delivered  by  facsimile,  telephone,  or 
other  means  to  the  Administrator  within 
2  working  days  after  starting  actions  that 
are  inconsistent  with  the  plan. 

(ii)  You  must  submit  a  letter  to  the 
Administrator  within  7  working  days 
after  the  end  of  the  event,  unless  you 
have  made  alternative  arrangements 
with  the  Administrator  as  specified  in 
§63.10(d)(5)(ii).  The  letter  must  contain 
the  information  specified  m 
§63.10{d)(5)(ii). 

§  63  31 30     What  records  must  I  keep? 

You  must  collect  and  ke«'p  nx  (irds  of 
the  data  and  information  sp^  ified  in 
this  section.  Failure  to  collect  and  keep 


tfifs.'  rtH ords  is  a  deviation  from  the 
applicable  standard 

(a)  A  copy  of  each  notification  and 
re[)or1  that  vou  submitted  to  <()inplv 
with  this  subpart,  ami  the 
documentation  supporting  each 
notification  and  report 

(b)  A  current  copy  of  information 
provided  hv  materials  suppliers  or 
manufa(  turers,  sik  h  as  manufacturer's 
formulation  data,  or  test  data  used  to 
determine  the  mass  fraction  of  organic 
HAP.  the  density  and  the  volume 
frac;tion  of  coating  solids  for  each 
coating,  the  mass  fraction  of  organu 
HAP  and  the  density  for  each  thinner, 
and  the  mass  fraction  of  organic  HAP  for 
eat  h  cleaning  material    If  vou  conducted 
testing  to  determine  mass  fraition  of 
organic  HAP.  density  or  volume 
fraction  of  coating  solids,  you  must  keep 
a  copy  of  the  <  om()lete  test  report    If  you 
use  information  provufed  to  you  b\  the 
manufacturer  or  supplier  of  the  material 
that  was  based  on  testing,  you  must 
keep  the  summary  sheet  of  results 
provided  to  you  by  the  manufacturer  or 
supplier.  If  you  use  the  results  of  an 
analysis  conducted  by  an  outside  testing 
lab.  you  must  keep  a  copy  of  the  test 
report.  You  are  not  required  to  obtain 
the  test  report  or  other  supporting 
documentation  from  the  manufarturer 
or  supplier. 

(c)  For  each  month,  the  records 
specified  in  paragraphs  (c)(1)  through 
(5)  of  this  section. 

(1)  For  each  coating  material  used  for 
electrodeposition  primer,  primer 
surfacer,  topcoat,  final  repair,  glass 
bonding  primer,  and  glass  bonding 
adhesive  of)erations.  a  record  of  the 
volume  used  in  e,v  !i  mnnth,  the  mass 
fraction  organic  H  Al'  (  Mulent,  tlie 
density,  and  the  volume  fraction  of 
solids. 

(2)  For  each  coating  material  used  for 
deadener.  sealer,  or  adhesive,  a  record 
of  the  mass  used  in  each  month  and  the 
mass  organic  HAP  content 

(3)  A  record  of  the  calculation  of  the 
organic  HAP  emission  rate  for 
electrodeposition  primer,  primer- 
surfacer.  topcoat,  final  repair,  glass 
bonding  primer,  and  glass  bcmding 
adhesive  for  each  month  if  subject  to  the 
emission  rate  limit  uf  ^  b3.J090(a)  or 

§  63.3091(a). 

(4)  A  record  of  the  calculation  of  the 
organic  HAP  emission  rate  for  primer- 
surfacer,  topcoat,  final  repair,  glass 
bonding  primer,  and  glass  bonding 
adhesive  for  each  month  if  subject  to  the 
emission  rate  limit  of  §  63.3090(b)  or 

§  63.3091(b),  and  a  record  of  the  weight 
fraction  of  each  organic  HAP  in  each 
material  added  to  the  electrodeposition 
pnmer  system  if  subject  to  the 
limitations  of  §  63.3092(a). 
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(5)  A  record,  for  each  month,  of  the 
calculation  of  the  average  monthly  mass 
organic  HAP  content  of: 

(i)  Sealers  and  adhesives;  and 

(ii)  Deadeners 

(d)  A  record  of  the  name  and  volume 
of  each  cleaning  material  used  during 
each  month. 

(el  A  record  of  the  mass  fraction  of 
organic  HAP  for  each  cleaning  material 
used  during  each  month. 

(f)  A  record  of  the  density  for  each 
cleaning  material  used  during  each 
month. 

Ig)  A  record  of  the  date,  time,  and 
duration  of  each  deviation,  and  for  each 
deviation,  a  record  of  whether  the 
deviation  occurred  during  a  period  of 
startup,  shutdown,  or  malfunction. 

(h)  The  records  required  by 
§63.6(e)(3]liii)  through  (v)  related  to 
startup,  shutdown,  and  malfunction. 

(ij  For  each  capture  system  that  is  a 
PTE,  the  data  and  documentation  you 
used  to  support  a  determination  that  the 
capture  svstem  meets  the  criteria  in 
Method  204  of  appendix  M  to  40  CFR 
part  51  for  a  PTE  and  has  a  capture 
efficiency  of  100  percent. 

()]  For  each  capture  system  that  is  not 
a  PTE,  the  data  and  documentation  you 
used  to  determine  capture  efficiency 
according  to  the  requirements  specified 
in  §63.3164.  including  the  records 
specified  in  paragraphs  {j)(l)  through  (4) 
of  this  section  that  apply  to  you. 

(1 }  Records  for  a  liquid-to- 
uncaptured-gas  protocol  using  a 
temporary  total  enclosure  or  building 
enclosure  Records  of  the  mass  of  total 
volatile  hydrocarbon  (TVH).  as 
measured  by  Method  204A  or  F  of 
appendix  M  to  40  CFR  part  .51.  for  each 
material  used  in  the  coating  operation, 
and  the  total  TVH  for  all  materials  used 
during  each  capture  efficiency  test  run. 
including  a  copy  of  the  test  report. 
Records  of  the  mass  of  TVH  emissions 
not  captured  by  the  capture  system  that 
exited  the  temporarv  total  enclosure  or 
building  enclosure  during  each  capture 
efficiency  test  run,  as  measured  by 
Method  204D  or  E  of  appendix  M  to  40 
CFR  part  51 .  including  a  copy  of  the  test 
report.  Records  documenting  that  the 
enclosure  used  for  the  capture  efficiency 
test  met  the  criteria  in  Method  204  of 
appendix  M  to  40  CFR  part  51  for  either 
a  temporarv  total  enclosure  or  a 
building  enclosure 

(2)  Records  for  a  gas-to-gas  protocol 
using  a  temporarv  total  enclosure  or  a 
building  enclosure  Records  of  the  mass 
of  TVH  emissions  captured  by  the 
emission  capture  system,  as  measured 
by  Method  204B  or  C  of  appendix  M  to 
40  CFR  part  5 1 .  at  the  inlet  to  the  add- 
on control  device,  including  a  copy  of 
the  test  report  Records  of  the  mass  of 


TVH  emissions  not  captured  by  the 
capture  system  that  exited  the 
temporarv  total  enclosure  or  building 
enclosure  during  each  capture  efficiency 
test  run.  as  measured  by  Method  204D 
or  E  of  appendix  M  to  40  CFR  part  51, 
including  a  copy  of  the  test  report 
Records  documenting  that  the  enclosure 
used  for  the  capture  efficiency  test  met 
the  criteria  in  Method  204  of  appendix 
M  to  40  CFR  part  51  for  either  a 
temporary  total  enclosure  or  a  building 
enclosure. 

(3)  Records  for  panel  tests.  Records 
needed  to  document  a  capture  efficiency 
determinatum  using  a  panel  test  as 
described  in  §  63.3165(e).  including  a 
copy  of  the  test  report  and  calculations 
performed  to  convert  the  panel  test 
results  to  percent  capture  efficiency 
values. 

(4)  Records  for  an  alternative 
protocol  Records  needed  to  document  a 
capture  efficiency  determination  using 
an  alternative  method  or  protocol,  if 
applicable 

(k)  The  records  specified  in 
paragraphs  (k)(l)  and  (2)  of  this  section 
for  each  add-on  control  device  organic 
HAP  destruction  or  removal  efficiency 
determination  as  specified  in  §63.3166. 

(1)  Records  of  each  add-on  control 
device  performance  test  conducted 
according  to  §§63  3164  and  63  3166. 

(2)  Records  of  the  c  oatmg  operation 
conditions  during  the  add-on  control 
device  performance  test  showing  that 
the  performance  test  was  conducted 
under  representative  operating 
conditions. 

(1)  Records  of  the  data  and 
calculations  vou  used  to  establish  the 
emission  capture  and  add-on  control 
device  operating  limits  as  specified  in 
§63.3167  and  to  document  compliance 
with  the  operating  limits  as  specified  in 
Table  1  to  this  subpart 

(m)  Records  of  the  data  and 
calculations  vou  used  to  determine  the 
transfer  efficiency  for  pnmer-surfacer 
and  topcoat  application 

(n)  A  record  of  the  work  practice 
plans  required  by  §  63.3094(b)  and  (c) 
and  documentation  that  vou  are 
implementing  the  plan  on  a  continuous 
basis. 

§63.3131     In  what  form  and  for  how  long 
must  I  keep  my  records? 

(a)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review  according  to 
§63  10Cb)(l)  Where  appropriate,  the 
records  may  be  maintained  as  dectronic 
spreadsheets  or  as  a  database 

(b)  As  specified  in  §63  10fb)(l).  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence. 


measurement,  maintenance,  corrective 
action,  report,  or  record 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  mainteoance, 
corrective  action,  report,  or  record 
according  to  §  63.10(b)(1).  You  may 
ikeep  the  records  off  site  for  the 
remaining  3  years. 

Compliance  Requirement.*;  for 
Adhesive.  Sealer   and  Deadener 

§  63.31 50    By  whB\  date  must  I  cor>duct  the 
inttial  compliance  demonstratior? 
You  must  complete  tnt  initial 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  of  §  63.3151.  The  initial 
compliance  period  begins  on  the 
applicable  comphance  date  specified  in 
§  63.3083  and  ends  on  the  last  day  of  the 
month  following  the  compliance  date.  If 
the  compliance  date  occurs  on  any  day 
other  than  the  first  day  of  a  month,  then 
the  initial  compliance  period  extends 
through  the  end  of  that  month  plus  the 
next  month.  You  must  determine  the 
mass  average  organic  HAP  content  of 
the  materials  used  each  month  for  each 
group  of  materials  for  which  an 
emission  limitation  is  established  in 
§  63.3090(c)  and  (d)  or  §  63.3091(c)  and 
(d).  The  initial  compliance 
demonstration  includes  the  calculations 
according  to  §  63.3151  and  supporting 
documentation  showing  that  during  the 
initial  compliance  period,  the  mass 
average  organic  HAP  content  for  each 
group  of  matenals  w  as  equal  to  or  less 
than  the  applicable  emission  limits  in 
§  63.3090(c)  and  (d)  or  §  63.3091(c)  and 
(d). 

§63.3151     How  do  I  demonstrate  tnttial 
compliance  wtth  tlie  emission  hmttatioos'' 

You  must  separate;)  caic^iaie  liat 
mass  average  organic  HAP  content  of 
the  matenals  used  during  the  initial 
compliance  penod  for  each  group  of 
materials  for  which  an  emission  limit  is 
established  in  §  63  3090(c)  and  (d)  or 
§  63.3091(c)  and  (d)  If  every  individual 
material  used  withm  a  group  of 
matenals  meets  the  emission  limit  for 
that  group  of  materials,  you  may 
demonstrate  complianre  with  that 
emission  limit  b\  documenting  the 
name  and  the  organic  HAP  content  of 
each  material  used  during  the  initial 
compliance  penod  If  any  individual 
material  used  withm  a  group  of 
materials  exceeds  the  emission  limit  for 
that  group  of  materials,  you  must 
determine  the  mass  average  organic 
HAP  content  according  to  the 
procedures  of  paragraphs  (d)  and  (e)  of 
this  section 

(a)  Determine  the  mass  fraction  of 
organic  HAP  for  each  material  used. 
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You  !iui-i  ili'ifrmiiK'  !h>'  iiMss  trdction  of 
iirxanu   HAP  tot  »•.«  h  uLitiTial    istvl 
iluriiiK  the  1  oiiipluiiii  f  [)t>ri(i(j  in  'isuijj 
Diit'  af  till'  upturns  111  pdraKr-iptiv  Kill  1  ; 
ihrtiiigh  ('))  nf  this  s«  fiou 

( 1 !  Mfth'Hl  <1 1  lappfndix  A  .''>  40 
i'.h'H  pan  ti  11   Yim  inav  usf  Met  hi  id   11  1 
for  (i«lt^rniuiiii^  (hf  mass  fraction  nf 
i)r>;ai)u   HAI'    I  sc  tfic  prix  iMiurcs 
s(.M»<:ifiP<l  111  paragraphs  (aHlKi)  and  (nl 
of  this  s«H:tioii  wfien  ()t'rforrnin>;  a 
Mt»tho«i  .11 1  test 

(i)  tU)unt  uach  or^auK  HAP  that  is 
mea-sured  to  be  prBsunt  at  0  1  percent  hv 
mass  or  mon-  for  OSHA  (lefiiied 
^.in:inoj<(ms   as  sptxifiod  in  24  C.W. 
rill)  lJ0()(dt(4i,  And  at  1  0  pentnit  bv 
mass  or  iiion-  for  other  (ornpounds    For 
'■Xiiniplf,  if  lohuMic  (not  an  OSHA 
I  an  mokjeii)  is  mnasunHJ  tn  In?  f)  ^> 
peri, flit  of  tli«'  material  hv  mass,  vnu  An 
unt  have  t(i  '  niiiit  It    Kxpress  fhf  mass 
foil  tinii  lit  tN^t.h  iinJaiiH-  HAP  vuu  i  omi! 
as  a  valiK'  truiu  attnl  tn  four  plai  fs  .itti-r 
the  ili'i  im.il  point  \i-  <    I)   t/Ml  I 

(uj  (.-alculdto  the  total  mass  frai  tion  uJ 
organic  HAP  in  the  test  mait-na!  hv 
adding  up  tht'  individual  or^iinn    HAP 
mass  fractions  ami  tnuu  atin>^  the  rfsull 
to  t\\\i-i-  jiiares  after  ttu-  iif'<  una!  point 
[e.g.,  U./bJH  tnmrati's  to  o   "(^  !i 

(2)  Method  .'i    ;/. ;»■/!. y,v  A  /     ^'  i :FH 
part  60)  For  '  oatiiikjs   v  iiini.    ise 
Method  24  to  detenuini-  ihr-  in  iss 
fraction  of  nonaqueous  volatile  matter 
and  use  that  value  as  a  substitute  for 
mass  fraction  of  organic  HAP 

(3)  Alternative  method  You  may  use 
an  alternative  test  method  for 
determining  the  mass  fraction  of  organic 
HAP  once  the  Administrator  has 


rovfil  it    >'ou  must  follow  the 
rt'  in  *i  (i^i  7(f)  to  submit  an 


'Pf 

pro(  t'<1u 

alti'rnativf  test  method  for  approval 

!4j  Injiirmution  from  the  suppiwr  or 
inunutiictun'i  of  thf  nnitenal  You  ma\ 
rtdv  on  information  other  than  that 
generated  bv  the  test  methods  spe<:ifind 
in  paragraphs  (aHU  through  (31  nf  this 
SIM  tion.  such  AS  manufar:turers 
formulation  data,  if  it  represent.s  each 
organic  HAP  that  is  present  at  0  1 
pen  eiit  hv  ma.ss  or  more  for  OSHA 
defintMi  canuiogens,  as  spe<  ified  in  29 
CFR  1910  1200(d)(4),  and  at  1  0  percent 
hv  mass  or  more  for  other  compounds 
For  (Example,  if  toluene  (not  an  OSHA 
c^rcmo^en)  is  0  .S  percent  of  the 
material  hv  mass,  you  do  not  have  to 
(-mint  It   !f  there  is  a  disagn*ement 
hetv%(H'n  such  information  and  rt»siilts  of 
a  test  roiidiK  ted  ac<  ordirig  to 
para^;raphs  {a)(l)  through  (3)  of  this 
stH;tioii,  then  the  test  method  results 
will  take  precedence 

iS)  Sfilvrnt  /»/er!(/s   Solvent  blends 
inav  be  listed  as  single  i  ompoiients  for 
some  materials  in  data  pnivided  hv 
manufai  turers  or  suppliers   Solvent 
iih'iuis  mav  contain  organu   HAP  which 
must  be  counted  toward  the  total 
organic  HAP  mass  fraction  of  the 
materials.  When  neither  test  data  nor 
manufacturer's  data  for  solvent  blends 
are  available,  you  may  use  the  default 
values  for  the  mass  fraction  of  organic 
HAP  in  the  solvent  blends  listed  in 
Table  3  or  4  to  this  subpart  If  vou  use 
the  tables,  you  must  use  'h  ■  \  cu.     m 
Table  3  for  all  solvent  bit ulLs  that  match 
Table  3  entries,  smd  you  may  only  use 
Table  4  if  the  solvent  blends  in  the 


materials  vou  u,s«'  do  not  mate  h  any  of 
the  solvent  blends  in  Table  3  and  you 
only  loiow  whether  the  blend  is 
aliphatu  or  aromatu    However,  if  the 
n^sults  of  a  Method  311  test  indicate 
higher  values  than  those  listed  on  Table 
3  or  4  to  this  subpart,  the  Method  311 
results  will  take  precedence 

(b)  Determine  the  density  of  each 
matenal  used  Determine  the  density  of 
each  matenal  used  dunng  the 
compliance  period  from  test  results 
using  ASTM  Method  D1475-98  or 
information  from  the  supplier  or 
manufacturer  of  the  material   If  there  is 
disagreement  between  ASTM  Method 
1)1475-98  test  results  and  the  supplier's 
or  manufacturer's  information,  the  test 
results  will  take  pr(x;edence 

(c)  Determine  the  volume  of  each 
material  used  Determine  the  volume 
(liters)  of  each  material  us*»d  during 
each  month  bv  measurement  or  usage 
records 

(d)  Determmf  thr  nuiss  average 
organic  HAP  i-nntei}!  for  e<j(  h  group  of 
materials  Determine  the  mass  average 
organic  HAP  content  of  the  materials 
used  during  the  initial  compliance 
period  for  each  group  <5f  materials  for 
whu  h  an  emission  limit  is  established 
111  ^b.i  3090(c)  and  (d)  or  S»63.309Uc) 
and  (d),  using  Equations  1  and  2  of  this 
section. 

(1)  Calculate  the  mass  average  organic 
HAP  content  of  adhesive  and  sealer 
materials  other  than  components  of  the 
glass  bonding  system  used  in  the  initial 
compliance  period  using  Equation  1  of 
this  section: 


I(VoL.,Xd.s,.Xw.o) 


_  J=' 


'avg.ib 


I(VoUs.,)(D..,) 


(Eq.  1) 


Where: 

C.vg,«>  =  mass  average  organic  HAP 

content  of  adhesives  and  sealers 

used,  kg/ kg. 
VoU..j  =  volume  of  adhesive  or  sealer  j 

used,  liters. 


D„j  =  Density  of  adhesive  or  sealer  j 

used,  kg  per  liter. 
W„,j  =  mass  fraction  of  organic  HAP  in 

adhesive  or  sealer,  j,  kg/kg. 
r  =  number  of  adhesives  and  sealers 

used. 


I(Vo1,.4d,„,)(W,,) 


(2)  Calculate  the  mass  average  organic 
HAP  content  of  deadener  used  in  the 
initial  compliance  period  using 
Equation  2  of  this  section: 


I(VDU)(Dd.n,) 
me  I 


(Eq.  2) 


Where: 


C,vg.d  =  mass  average  organic  HAP 
content  of  deadener  used,  kg/kg. 


VoU.m  =  volume  of  deadener.  m,  used, 
liters. 
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Dd.ni  =  density  of  deadener,  m,  used,  kg 

per  liter, 
W,,  ,„  -  mass  fraction  of  organic  HAP  in 

deadener,  m,  kg/kg. 
s  =  number  of  deadener  materials  used 
(e)  Compliance  demonstration  The 
mass  average  organic  HAP  content  for 
the  compliance  period  must  be  less  than 
or  equal  to  the  applicable  emission  limit 
in  §  63. 3090(c)  and  (dj  or  §  63.3091(c) 
and  (d).  You  must  keep  all  records  as 
required  bv  ^(^B:)  3130  and  63  3131    As 
part  of  the  Notification  of  Compliance 
Status  required  by  §63.3110,  you  must 
submit  a  statement  that  the  coating 
operations  were  in  compliance  with  the 
emission  limitations  during  the  initial 
compliance  period  because  the  mass 
average  organic  HAP  content  was  less 
than  or  equal  to  the  applicable  emission 
i  imits  in  §  63.3090(c)  and  (d)  or 
§63, 3091(c)  and  (d),  determined 
according  to  this  section 

§63.3152  ,How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitations? 

laj  lo  demonstrate  continuous 
compliance,  the  mass  average  organic 
HAP  content  for  each  compliance 
period,  determined  according  to 
§  63.3151(a)  through  (c),  must  be  less 
than  or  equal  to  the  applicable  emission 
limit  in  §63, 3090(c)  and  (d)  or 
§  63.3091(c)  and  (d).  A  compliance 
period  consists  of  1  month.  Each  month 
after  the  end  of  the  initial  compliance 
period  described  in  §  63.3150  is  a 
compliance  period  consisting  of  that 
nir)nth, 

(b)  If  the  mass  average  organic  HAP 
emission  content  for  any  compliance 
period  exceeds  the  applicable  emission 
limit  in  §  63.3090(c)  and  (d)  or 

§  63, 3091(c)  and  (d),  this  is  a  deviation 
from  the  emission  limitations  for  that 
compliance  period  and  must  be  reported 
as  specified  in  §§  63,31 10(c)(6)  and 
63, 3120(a)(5), 

(c)  You  must  maintain  records  as 
specified  in  §§63.3130  and  63.3131, 

Compliance  Requirements  for  the 
Combined  Electrodeposition  Primer, 
Primer-Surfacer.  Topcoat.  Final  Repair, 
Glass  Bonding  Primer,  and  Glass 
Bonding  .Adhesive  Emission  Rates 

§63,3160     By  what  date  must  I  conduct 
performance  tests  and  other  initial 
compliance  demonstrations? 

(a)  New  and  reconstructed  affected 
sources.  For  a  new  or  reconstructed 
affected  source,  you  must  meet  the 
requirements  of  paragraphs  (a)(1) 
through  (4)  of  this  section. 

(1)  All  emission  capture  systems,  add- 
on control  devices,  and  CPMS  must  be 
installed  and  operating  no  later  than  the 
applicable  compliance  date  specified  in 


§63,3083,  You  must  conduct  a 
performance  test  of  each  capture  system 
and  add-on  control  device  according  tt) 
§§63  3164  and  63  3166  and  establish 
the  operating  limits  required  by 
§63.3093  no  later  than  180  days  after 
the  applicable  compliance  date 
specified  in  §63.3083 

(2)  You  must  develop  and  begin 
implementing  the  work  practice  plans 
required  by  §63. 3094(b),  (c),  and  (e)  no 
later  than  the  compliance  date  specified 
in  §63.3083 

(3)  Ynu  must  i nmplete  the  initial 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  of  §63.3161.  The  initial 
compliance  period  begins  on  the 
applicable  compliance  date  specified  in 
§  63.3083  and  ends  on  the  last  day  of  the 
month  following  the  compliance  date.  If 
the  compliance  date  occurs  on  any  day 
other  than  the  first  day  of  a  month,  then 
the  initial  compliance  period  extends 
through  the  end  of  that  month  plus  the 
next  month,  '^'ou  must  determine  the 
mass  of  organic  HAP  emissions  and 
volume  of  coatiiig  solids  deposited  in 
the  initial  compliance  period.  The 
initial  compliance  demonstration 
includes  the  results  of  emission  capture 
system  and  add-on  control  device 
performance  tests  conducted  according 
to  §§63,3164  and  63.3166;  supporting 
documentation  showing  that  during  the 
initial  compliance  period  the  organic 
HAP  emission  rate  was  equal  to  or  less 
than  the  emission  limit  in  §63, 3090(a); 
the  operating  limits  established  during 
the  performance  tests  and  the  results  of 
the  continuous  parameter  monitoring 
required  by  §  63.3168;  and 
documentation  of  whether  you 
developed  and  implemented  the  work 
practice  plans  required  by  §  63, 3094(b), 
(c),  and  (e). 

(4)  You  do  not  need  to  comply  with 
the  operating  limits  for  the  emission 
capture  system  and  add-on  control 
device  required  by  §  63,3093  until  after 
you  have  completed  the  performance 
tests  specified  in  paragraph  (a)(1)  of  this 
section.  Instead,  you  must  maintain  a 
log  detailing  the  operation  and 
maintenance  of  the  emission  capture 
system,  add-on  control  device,  and  CPM 
during  the  period  between  the 
compliance  date  and  the  performance 
test.  You  must  begin  complying  with  the 
operating  limits  for  your  affected  source 
on  the  date  you  complete  the 
performance  tests  specified  in  paragraph 
(a)(1)  of  this  section. 

(h)  Existing  affected  sources.  For  an 
existing  affected  source,  you  must  meet 
the  requirements  of  paragraphs  (b)(1) 
through  (3)  of  this  section. 

(1)  All  emission  capture  systems,  add- 
on control  devices,  and  CPMS  must  be 


installed  and  operating  no  later  than  the 
applicable  compliance  date  specified  in 
§63,3083,  You  must  conduct  a 
performance  test  of  each  capture  system 
and  add-on  control  device  according  to 
the  procedures  in  §§63.3164  and 
63.3166  and  establish  the  operating 
limits  required  by  §  63.3093  no  later 
than  the  compliance  date  specified  in 
§63.3083. 

(2)  You  must  develop  and  begin 
implementing  the  work  practice  plans 
required  by  §63. 3094(b).  (c),  and  (e)  no 
later  than  the  compliance  date  specified 
in  §63,3083, 

(3)  You  must  complete  the  initial 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  of  §63,3161,  The  initial 
compliance  period  begins  on  the 
applicable  compliance  date  specified  in 
§  63.3083  and  ends  on  the  last  day  of  the 
month  following  the  compliance  date.  If 
the  compliance  date  occurs  on  any  day 
other  than  the  first  day  of  a  month,  then 
the  initial  compliance  period  extends 
through  the  end  of  that  month  plus  the 
next  month.  You  must  determine  the 
mass  of  organic  HAP  emissions  and 
volume  of  coating  solids  deposited 
during  the  initial  compliance  period. 
The  initial  compliance  demonstration 
includes  the  results  of  emission  capture 
system  and  add-on  control  device 
performance  tests  conducted  according 
to  §§63.3164  and  63.3166:  supporting 
documentation  showing  that  during  the 
initial  compliance  period  the  organic 
HAP  emission  rate  was  equal  to  or  less 
than  the  emission  limits  in  §  63.3091(a); 
the  operating  limits  established  during 
the  performance  tests  and  the  results  of 
the  continuous  parameter  monitoring 
required  by  §63.3168:  and 
documentation  of  whether  you 
developed  and  implemented  the  work 
practice  plans  required  by  §  63, 3094(b), 
(c),  and  (e). 

§63.3161      How  Oc  i  aen-ionstrate  mitia 
compliance? 

(a]  You  must  meet  all  of  the 
requirements  of  this  section  to 
demonstrate  initial  compliance.  To 
demonstrate  initial  compliance,  the 
organic  HAP  emissions  from  the 
combined  electrodeposition  primer, 
primer-surfacer,  topcoat,  final  repair, 
glass  bonding  primer,  and  glass  bonding 
adhesive  operations  must  meet  the 
applicable  emission  limitation  in 
§63,3090(a)  or  §63, 3091(a), 

(b)  Compliance  with  operating  limits. 
Except  as  provided  in  §  63.3160(a)(4), 
you  must  establish  and  demonstrate 
continuous  compliance  during  the 
initial  compliance  period  with  the 
operating  limits  required  by  §  63.3093. 
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using  the  procedures  specified  in 
§§63.3167  and  63. 3168 

(c)  Compliance  with  work  practice 
requirements.  You  must  develop, 
implement,  and  document  your 
implementation  of  the  work  practice 
plans  required  by  §  63.3094(b)  and  (c) 
during  the  initial  compliance  period,  as 
specified  in  §63.3130. 

(d)  Compliance  with  emission  limits. 
You  must  follow  the  procedures  in 
paragraphs  (e)  through  (o)  of  this  section 
to  demonstrate  compliance  with  the 
applicable  emission  limit  in  §  63.3090(a) 
or  §63  3091(a)  You  may  also  use  the 
guidelines  presented  in  "Protocol  for 
Determining  Daily  Volatile  Organic 
Compound  Emission  Rate  of 
Automobile  and  Light-Duty  Truck 
Topcoat  Operations."  EPA-450/3-88- 
018  (docket  A-2001-22)  in  making  this 
demonstration. 

(e)  Determine  the  mass  fraction  of 
organic  HAP.  density  and  volume  used. 
Follow  the  procedures  specified  in 

§  63.3151(a)  through  (c)  to  determine  the 
mass  fraction  of  organic  HAP  and  the 
density  and  volume  of  each  coating  and 
thinner  used  during  each  month 

(0  Determine  the  volume  fraction  of 
coating  solids  for  each  coating  You 
must  determine  the  volume  fraction  of 
coating  solids  (liter  of  coating  solids  per 
liter  of  coating)  for  each  coating  used 
during  the  compliance  period  by  a  test 
or  by  information  provided  by  the 
supplier  or  the  manufacturer  of  the 
material,  as  specified  in  paragraphs 
(f)(1)  and  (2)  of  this  section.  If  test 
results  obtained  according  to  paragraph 
(f)(1)  of  this  section  do  not  agree  with 
the  information  obtained  under 
paragraph  (f)(2)  of  this  section,  the  test 
results  will  take  precedence. 

(1)  ASTM  Method  D2697-86{  19981  or 
D6093-97.  You  may  use  ASTM  Method 
02697-86(1998)  or  D6093-97  to 
determine  the  volume  fraction  of 
coating  solids  for  each  coating.  Divide 
the  nonvolatile  volume  percent  obtained 
with  the  methods  by  100  to  calculate 
volume  fraction  of  coating  solids. 

(2)  Information  from  the  supplier  or 
manufacturer  of  the  material  You  may 
obtain  the  volume  fraction  of  coating 
solids  for  each  coating  from  the  supplier 
or  manufacturer. 

(g)  Determine  the  transfer  efficiency 
for  each  coating.  You  must  determine 
the  transfer  efficiency  for  each  primer- 
surfacer  and  topcoat  coating  using 
ASTM  Method  05066-91(2001)  or  the 
guidelines  presented  in  "Protocol  for 
Determining  Daily  Volatile  Organic 
Compound  Emission  Rate  of 
Automobile  and  Light-Duty  Truck 
Topcoat  Operations."  EPA-450/3-88- 
018  (docket  A-2001-22).  Those 
guidelines  include  provisions  for  testing 


representative  coatings  instead  of  testing 
every  coating  You  may  assume  100 
percent  transfer  efficiency  for 
electrodeposition  primer  coatings,  glass 
bonding  primers,  and  glass  bonding 
adhesives.  For  final  repair  coatings,  you 
may  assume  40  percent  transfer 
efficiency  for  air  atomized  spray  and  55 
percent  transfer  efficiency  for 
electrostatic  spray  and  high  volume,  low 
pressure  spray. 

(h)  Calculate  the  total  mass  of  organic 
HAP  emissions  before  add-on  controls. 
Calculate  the  total  mass  of  organic  HAP 
emissions  before  consideration  of  add- 
on controls  from  all  coatings  and 
thinners  used  during  each  month  in  the 
combined  electrodeposition  primer, 
primer-surfacer,  topcoat,  final  repair, 
glass  bonding  primer,  and  glass  bonding 
adhesive  operations  using  Equation  1  of 
this  section: 

HBc=A-t-B         (Eq.  1) 

Where: 

Hbc  =  total  mass  of  organic  HAP 

emissions  before  consideration  of 
add-on  controls  during  the  month, 

kg. 
A  =  total  mass  of  organic  HAP  in  the 

coatings  used  during  the  month,  kg, 

as  calculated  in  Equation  lA  of  this 

section. 
B  =  total  mass  of  organic  HAP  in  the 

thinners  used  during  the  month,  kg, 

as  calculated  in  Equation  IB  of  this 

section. 

(1)  Calculate  the  kg  organic  HAP  in 
the  coatings  used  during  the  month 
using  Equation  lA  of  this  section: 

m 

A  =  I(VoL,,Xd.,,XW,.)        (Eq.  lA) 

1=1 
Where: 
A  =  total  mass  of  organic  HAP  in  the 

coatings  used  during  the  month,  kg. 
VoU.,  =  total  volume  of  coating,  i,  used 

during  the  month,  liters. 
Dt.,  =  density  of  coating,  i,  kg  coating  per 

liter  coating. 
Wc,  =  mass  fraction  of  organic  HAP  in 

coating,  i,  kg  organic  HAP  per  kg 

coating, 
m  =  number  of  different  coatings  used 

during  the  month. 

(2)  Calculate  the  kg  of  organic  HAP  in 
the  thinners  used  during  the  month 
using  Equation  IB  of  this  section: 

B  =  i(Voi,,XD,,)(w,J        (Eq.  IB) 

)=i 
Where: 
B  =  total  mass  of  organic  HAP  in  the 

thinners  used  during  the  month,  kg. 
Vol,  J  =  total  volume  of  thinner,  j,  used 
during  the  month,  liters. 


D, ,  =  density  of  thinner,  j,  kg  per  liter. 

W,  J  =  mass  fraction  of  organic  HAP  in 
thinner,  j,  kg  organic  HAP  per  kg 
thinner. 

n  =  number  of  different  thinners  used 
during  the  month. 

(i)  Calculate  the  organic  HAP 
emission  reduction  for  each  controlled 
coating  operation.  Determine  the  mass 
of  organic  HAP  emissions  reduced  for 
each  controlled  coating  operation 
during  each  month.  The  emission 
reduction  determination  quantifies  the 
total  organic  HAP  emissions  captured 
by  the  emission  capture  system  and 
destroyed  or  removed  by  the  add-on 
control  device.  Use  the  procedures  in 
paragraph  (j)  of  this  section  to  calculate 
the  mass  of  organic  HAP  emission 
reduction  for  each  controlled  coating 
operation  using  an  emission  capture 
system  and  add-on  control  device  other 
than  a  solvent  retm    rv  ^vstem  for 
which  you  condui  t  iiqiiui  liquid 
material  balances.  For  each  control  U^d 
coating  operation  using  a  solvent 
recovery  system  for  which  you  conduct 
a  liquid-liquid  material  balance,  use  the 
procedures  in  paragraph  (k)  of  this 
section  to  calculate  the  organic  HAP 
emission  reduction. 

(j)  Calculate  the  organic  11  AT 
emission  reduction  for  each  controlled 
coating  operation  not  using  liquid-liquid 
material  balances.  For  each  controlled 
coating  operation  using  an  emission 
capture  system  and  add-on  control 
device  other  than  a  solvent  recovery 
system  for  which  you  conduct  liquid- 
liquid  material  balances,  calculate  the 
mass  of  organic  HAP  emission  reduction 
for  the  controlled  coating  operation 
during  the  month  using  Equation  2  of 
this  section.  The  calculation  of  mass  of 
organic  HAP  emission  reduction  for  the 
controlled  coating  operation  during  the 
month  applies  the  emission  capture 
system  efficiency  and  add-on  control 
device  efficiency  to  the  mass  of  organic 
HAP  contained  in  the  coatings  and 
thinners  that  are  used  in  the  coating 
operation  served  by  the  emission 
capture  system  and  add-on  control 
device  during  each  month.  For  any 
period  of  time  a  deviation  specified  in 
§  63.3163(c)  or  (d)  occurs  in  the 
controlled  coating  operation,  including 
a  deviation  during  a  period  of  startup, 
shutdown,  or  malfunction,  you  must 
assume  zero  efficiency  for  the  emission 
capture  system  and  add-on  control 
device.  Equation  2  of  this  section  treats 
the  materials  used  during  such  a 
deviation  as  if  they  were  used  on  an 
uncontrolled  coating  operation  for  the 
time  period  of  the  deviation. 
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Where: 

11,   =  mass  of  organic  HAP  emission 
reduction  for  the  controlled  coating 
operation  during  the  month,  kg. 

Ac  =  total  mas.s  of  organic  HAP  in  the 
coatings  used  in  the  controlled 
coating  operation  during  the  month, 
kg,  as  calculated  in  Equation  2A  of 
this  section. 

H,    =  total  mass  of  organic  HAP  in  the 
thinners  used  in  the  controlled 
coating  operation  during  the  month, 
kg.  as  calculated  in  Equation  2B  of 
this  section 

Hu,K  =  total  mass  of  organic  HAP  in  the 
coatings  and  thinners  used  during 
all  deviations  specified  in 
§  63.3163(c)  and  (d!  that  occurred 
during  the  month  in  the  controlled 
coating  operation,  kg,  as  calculated 
in  Equation  2C  of  this  section. 

CE  =  capture  efficiency  of  the  emission 
capture  system  vented  to  the  add-on 
control  device,  percent.  Use  the  test 
methods  and  procedures  specified 
in  §§63.3164  and  63.3165  to 
measure  and  record  capture 
'    efficiency. 

!)RE  =  organic  HAP  destruction  or 
removal  efficiency  of  the  add-on 
control  device,  percent.  Use  the  test 
methods  and  procedures  in 
§§63.3164  and  63.3166  to  measure 
and  record  the  organic  HAP 
destruction  or  removal  efficiency 

(1)  Calculate  the  mass  of  organic  HAP 
in  the  coatings  used  in  the  controlled 
coating  operation,  k>i,  using  Eciuation  2A 
of  this  section 

Ac  =  i(Vol.,,XDc,,XWc.,)    (Eq.2A) 

1=1 
Where: 

.\  -  total  mass  of  organic  HAP  in  the 
coatings  used  in  the  controlled 
coating  operation  during  the  month 

V  fil,  ,  -  total  volume  of  coating,  i.  used 

during  the  month,  liters. 
[).     =  density  of  coating,  i.  kg  per  liter. 
W,.,  -  mass  fraction  of  organic  HAP  in 

coating,  i,  kg  per  kg. 
m  =  number  of  different  coatings  used 

(2)  Calculate  the  mass  of  organic  HAP 
in  the  thinners  used  in  the  controlled 
coating  operation   kg  using  Equation  2B 
of  this  section 


Bc  =  I1Vo1.,XD,jXW,J        (Eq.2B) 
j=i 

Where: 

B<   =  total  mass  of  organic  HAP  in  the 
thinners  used  in  the  controlled 
coating  operation  during  the  month, 

kg. 
Vol,  J  =  total  volume  of  thinner,  j,  used 

during  the  month,  liters 
D,,,  -  density  of  thinner,  j,  kg  per  liter. 
W, ,  =  mass  fraction  of  organic  HAP  in 

thinner,  j,  kg  per  kg. 
n  =  number  of  different  thinners  used. 

(3)  Calculate  the  mass  of  organic  HAP 
in  the  coatings  and  thinner--  used  in  the 
controlled  coating  operation  during 
deviations  specified  m  §  63  3163(c)  and 
(d),  using  Equation  2C  of  this  section; 

H.„.=i(VoI,XDH>W,)    (Eq.2C) 

h=l 

Where: 

Hunc  =  total  mass  of  organic  HAP  in  the 

coatings  and  thinners  used  during 

all  deviations  specified  in 

§  63.3163(c)  and  (d)  that  occurred 

during  the  month  in  the  controlled 

coating  operation,  kg. 
Volh  =  total  volume  of  coating  or 

thinner,  h,  used  in  the  controlled 

coating  operation  during  deviations, 

liters. 
Dh  =  density  of  coating  or  thinner,  h,  kg 

per  liter 
W'h  =  mass  fraction  of  organic  HAP  in 

coating  or  thinner,  h,  kg  organic 

HAP  per  kg  coating, 
q  =  number  of  different  coatings  or 

thinners 
(k)  Calculate  the  organic  HAP 
emissjon  reduction  for  each  controlled 
coating  operation  using  hquid-iiquid 
material  balances.  For  each  controlled 
coating  operation  using  a  solvent 
recovery  system  for  which  you  conduct 
liquid-liquid  material  balances. 
calculate  the  mass  of  organic  HAP 
emission  reduction  for  the  coating 
operation  controlled  bv  the  solvent 
recoyer\'  system  using  a  liquid-liquid 
material  balance  during  the  month  by 
applying  the  volatile  organic  matter 
collection  and  recovery-  efficiency  to  the 
mass  of  organic  HAP  contained  in  the 
coatings  and  thinners  used  in  the 
coating  operation  controlled  by  the 
solvent  recovery  system  dunng  each 


month.  Perform  a  liquid-liquid  material 
balance  for  each  month  as  specified  in 
paragraphs  (k)(l)  through  (6)  of  this 
section.  Calculate  the  mass  of  organic 
HAP  emission  reduction  by  the  solvent 
recovery  system  as  specified  in 
paragraph  (k)(7)  of  this  section. 

(1)  For  each  solvent  recovery  system, 
install,  calibrate,  maintain,  and  operate 
according  to  the  manufacturer's 
specifications,  a  device  that  indicates 
the  cumulative  amount  of  volatile 
organic  matter  recovered  by  the  solvent 
recovery  system  each  month.  The  device 
must  be  initially  certified  by  the 
manufacturer  to  be  accurate  to  within  ± 
2.0  percent  of  the  mass  of  volatile 
organic  matter  recovered. 

(2)  For  each  solvent  recovery  system, 
determine  the  mass  of  volatile  organic 
matter  recovered  for  the  month,  kg, 
based  on  measurement  with  the  device 
required  in  paragraph  (k)(l)  of  this 
section. 

(3)  Determine  the  mass  fraction  of 
volatile  organic  matter  for  each  coating 
and  thinner  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system  during  the  month,  kg 
volatile  organic  matter  per  kg  coating. 
You  may  determine  the  volatile  organic 
matter  mass  fraction  using  Method  24  of 
40  CFR  part  60,  appendix  A,  or  an  EPA 
approved  alternative  method,  or  you 
may  use  information  provided  by  the 
manufacturer  or  supplier  of  the  coating. 
In  the  event  of  any  inconsistency 
between  information  provided  by  the 
manufacturer  or  supplier  and  the  results 
of  Method  24  of  40  CFR  part  60, 
appendix  A,  or  an  approved  alternative 
method,  the  test  method  results  will 
govern. 

(4)  Determine  the  density  of  each 
coating  and  thinner  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system  during  the  month,  kg 
per  liter,  according  to  §63.315lCb). 

(5)  Measure  the  volume  of  each 
coating  and  thinner  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system  during  the  month, 
liters 

(6)  Each  month,  calculate  the  solvent 
recovery"  system  s  volatile  organic 
matter  collection  and  recovery 
efficiency,  using  Equation  3  of  this 
section: 
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XVol,D.WV,,+XVol,DjWV,j 


(Eq.  3) 


Where: 

Rv  =  volatile  organic  matter  collection 
and  recovery  efficiency  of  the 
solvent  recovery  system  during  the 
month,  percent. 

MvR  =  mass  of  volatile  organic  matter 
recovered  by  the  solvent  recovery 
system  during  the  month,  kg. 

Vol,  =  volume  of  coating,  i.  used  in  the 
coating  operation  controlled  by  the 
solvent  recovery  system  during  the 
month,  liters. 

D,  =  density  of  coating,  i.  leg  per  liter. 

WVc,  =  mass  fraction  of  volatile  organic 
matter  for  coating,  i,  kg  volatile 
organic  matter  per  kg  coating. 

Volj  =  volume  of  thinner,  j,  used  in  the 
coating  operation  controlled  by  the 
solvent  recovery  system  during  the 
month,  liters. 

Dj  =  density  of  thinner,  j,  kg  per  liter. 


WV,j  =  mass  fraction  of  volatile  organic 
matter  for  thinner,  j.  kg  volatile 
organic  matter  per  kg  thinner. 

m  =  number  of  different  coatings  used 
in  the  coating  operation  controlled 
by  the  solvent  recovery  system 
during  the  month 

n  =  number  of  diffen  n!  thinners  used  in 
the  coating  operation  controlled  by 
the  solvent  recovery  system  dtirinp 
the  month. 
(7)  Calculate  the  mass  of  organic  HAP 

emission  reduction  for  the  coating 

operation  controlled  by  the  solvent 

recovery  system  during  the  month. 

using  Equation  4  of  this  section: 


H 


/Rvl 


CSR  =(AcsR  +Bcsr)I  j^j    (Eq.  4) 

Where: 

HcsR  =  mass  of  organic  HAP  emission 
reduction  for  the  coating  operation 


ciiinn  Ihii  \'\-  tho  solvent  recovery 
sy.sttun  u.siu^  d  liquid-liquid 
material  balance  during  the  month, 

kg 

AcsR  =  total  mass  of  organn   H.\P  in  the 
coatings  used  in  the  coating 
oprr^itinn  rnntrnlled  by  the  solvnnt 
rei  1 1\  i'r\  ^\  stt'iu.  kg,  calculated 
UMiiu  1  ijuation  4A  of  this  section. 

BcsR  -  '"'■<'  nuiss  of  oryanir  HAP  in  the 
thinnrr-^  iisc.i  m  \\\r  i  natiiiL; 
0[>''i.itii  III  1  i  inii ' -il'Mi  ;i\  !tu'  ^.(Ivi'iit 
rf'i  •'\i-v\  s\--i'iii    kt;   c.iii  lii.iti'it 
usm^^  }.iju<iti  'II  4K  of  this  section. 

Rv  =  vulatilf  (1114. inu   inatt(>r  coIle<:tion 
and  recnv('r\  >'ffii  umk  v  of  the 
solvent  [I'l  ii\iT\  ^\stt>m.  ptTcent. 
from  Lqujtiun  .i  of  this  section 
(i)  Calculate  the  mass  of  organic  H.\P 

in  the  coating'^  us>'d  m  thi-  (  nriting 

operation  conlrulk;d  h\  the  solvent 

recovery  system,  kg,  using  Equation  4A 

of  this  section. 


AcsR=Z(Vol,,XDe,XWc,)        {Eq.4A) 


1=1 


Where: 

AcsR  =  total  mass  of  organic  HAP  in  the 
coatings  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system  during  the  month, 

kg- 
VoU.,  =  total  volume  of  coating,  i.  used 

during  the  month  in  the  coating 

operation  controlled  by  the  solvent 

recovery  system,  liters. 
Dc.i  =  density  of  coating,  i,  kg  per  liter. 
Wt.i  =  mass  fraction  of  organic  HAP  in 

coating,  i.  kg  per  kg. 
m  =  number  of  aiiferent  coatings  used. 

(2)  Calculate  the  mass  of  organic  HAP 
in  the  thinners  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system,  kg,  using  Equation  4B 
of  this  section. 


Bcsr=I(Vo1,,Xd.,){w,J    (Eq.4B) 


Where: 

BcsR  =  total  mass  of  organic  HAP  in  the 
thinners  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system  during  the  month, 

kg 
Volij  =  total  volume  of  thinner,  j,  used 

during  the  month  in  the  coating 

operation  controlled  by  the  solvent 

recovery  system,  liters. 
Dt,,  =  density  of  thinner,  j,  kg  per  liter. 
W,j  =  mass  fraction  of  organic  HAP  in 

thinner,  j,  kg  per  kg. 
n  =  number  of  different  thinners  used. 

(1)  Calculate  the  total  volume  of 
coating  solids  deposited  Determine  the 
total  volume  of  coating  solids  deposited, 
liters,  in  the  combin(»fi  f  hvtrodeposition 
primer,  primer-surfai  •■!    •   pcoat.  final 
repair,  glass  bonding  primer,  and  glass 
bonding  adhesive  operations  using 
Equation  5  of  this  section: 


V^  =  I(Vol.,Xv.,X'rEc.)        (Eq.5) 

Where: 

Vsdrp  =  total  volume  of  coating  solids 

deposited  during  the  month,  liters. 
VoK  ,  =  total  volume  of  coating,  i,  used 

during  the  month,  liters. 
Vvi  =  volume  fraction  of  coating  solids 

for  coating,  i.  liter  solids  per  liter 

coating,  determined  according  to 

§63.3161(0. 
TEc.,  =  transfer  efficiency  of  coating,  i, 

determined  according  to 

§63. 3161(g). 
m  =  number  of  coatings  used  during  the 

month. 

(m)  Calculate  the  mass  of  organic 
HAP  emissions  for  each  month. 
Determine 'hi    ■!;  is-     !     ric.mir  H.\P 
emissions,  k^.  dunuf;  -jai-h  month,  using 
Equation  6  of  this  section. 


^HAP  -  ^BC 


-i:(Hc..)-i(H 

1=1 


csR.j)        (Eq.  6) 


1=1 


Where: 


Hhap  =  total  mass  of  organic  HAP 
emissions  for  the  month,  kg. 


Hb(  =  total  mass  of  ai|lltok:HAP 

emissions  before  add-on  controls 
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from  all  the  coatings  and  thinners 
used  during  the  month,  kg. 
determined  according  to  paragraph 
!hl  of  this  section 
Ht,,  =  total  mass  of  organic  HAP 

emission  reduction  for  controlled 
coating  operation,  i.  not  using  a 
liquid-liquid  material  balance, 
during  the  month,  kg.  from 
Elquation  2  of  this  section. 
He  sk.i  =  total  mass  of  organic  HAP 
emission  reduction  for  coating 
operation,  j,  controlled  by  a  solvent 
recovery  system  using  a  liquid- 
liquid  material  balance,  during  the 
month,  kg,  from  Equation  4  of  this 
section 
q  =  number  of  controlled  coating 

operations  not  using  a  liquid-liquid 
material  balance. 
r  =  number  of  coating  operations 
controlled  by  a  solvent  recovery 
system  using  a  liquid-liquid 
material  balanc:e 
(n)  Calculate  the  organic  HAP 
emission  rate  for  the  month  Determine 
the  organic  HAP  emission  rate  for  the 
month  (  ompliance  period,  kg  organic 
HAl'  per  liter  coating  solids  deposited, 
using  Equation  7  of  this  section: 

H.a.e=(HHAp)/(Vsdcp)        (Eq.  7) 
Where; 

il,„,r  =  organic  HAP  emission  rate  for  the 
month  compliance  period,  kg 
organic  HAP  per  liter  coating  solids 
deposited. 
TThm'  =  mass  of  organic  HAP  emissions 
for  the  month,  kg,  determined 
ac(  firding  to  Equation  6  of  this 
section. 
Vsdep  =  total  volume  of  coating  solids 
deposited  during  the  month,  liters, 
from  Equation  5  of  this  section 
(o)  Compliance  dt^monstnition  To 
demonstrate  initial  ( nmpliance,  the 
organic  HAP  emissions  from  the 
combined  elfK:trodeposition  primer, 
primer-surfacer,  topcoat,  final  repair. 
gla;*s  bimding  primer,  and  glass  bonding 
adhesive  operations  must  meet  the 
applicable  emission  limitation  in 
i5h3  U)90(a)  or  §  63.3091(a).  You  must 
keep  all  records  as  required  bv 
^§b.H  .n  JO  and  bA  ,n31    As  part  of  the 
Notification  of  Ciompliance  Status 
required  bv  §63.3110,  you  must  submit 
a  statement  that  the  coating  operation(s) 
was  (were)  in  compliance  with  the 
emission  limitations  during  the  initial 
compliance  period  because  the  organic 
HAP  emission  rate  was  less  than  or 
equal  to  the  applicable  emission  limit  in 
§  63.3090(a)  or  §63. 3091(a)  and  vou 
achieved  the  operating  limits  required 
by  §63.3093  and  the  work  practice 
standards  required  by  §63.3094. 


§63.3162     [Reserved] 

§63.3163     How  do  I  demonstrate 
continuous  compliance  witti  the  emisston 
limrtations? 

(a)  To  demonstrate  continuous 
compliance  with  the  applicable 
emission  limit  in  §63  3090(a)  or 

§63  3091(a).  the  organic  HAP  emission 
rate  for  each  compliance  period, 
determined  according  to  the  procedures 
in  §  63,3161.  must  be  equal  to  or  less 
than  the  applicable  emission  limit  m 
§63, 3090(a)  or  §63  3091  (at   A 
compliance  period  consists  of  1  month 
Each  month  after  the  end  of  the  initial 
compliance  period  described  in 
§63  3160  is  a  compliance  period 
consisting  of  that  month  You  must 
perform  the  calculations  in  §63.3161  on 
a  monthly  basis. 

(b)  If  the  organic  HAP  emission  rate 
for  anv  1  month  compliance  period 
exceeded  the  applicable  emission  limit 
in  §  63.3090(a)  or  §63.3091iaJ.  this  is  a 
deviation  from  the  emission  limitation 
for  that  compliance  period  and  must  be 
reported  as  specified  in  §§63  3 11 0(c)(6) 
and  63.3120(a)(6), 

(c)  You  must  demonstrate  c  ontinuous 
compliance  with  each  operating  limit 
required  bv  §  63.3093  that  applies  to 
you,  as  specified  in  Table  1  to  this 
subpart, 

(1)  If  an  operating  parameter  is  out  of 
the  allowed  range  specified  in  Table  1 
to  this  subpart,  this  is  a  deviation  from 
the  operating  limit  that  must  be  reported 
as  specified  in  §§  63  3 11 0(c)(6)  and 

63, 3120(a)(6) 

(2)  If  an  operating  parameter  deviates 
from  the  operating  limit  specified  in 
Table  1  to  this  subpart,  then  vou  must 
assume  that  the  emission  capture 
system  and  add-on  control  device  were 
achieving  zero  efficiency  during  the 
time  period  of  the  deviation 

(d)  You  must  meet  the  requirements 
for  bypass  lines  in  §63  3168ibj  for 
control  devices  other  than  solvent 
recovery  systems  for  which  vou  conduct 
liquid-liquid  material  balances  If  any 
bypass  line  is  opened  and  emissions  are 
diverted  to  the  atmosphere  when  the 
coating  operation  is  running,  this  is  a 
deviation  that  must  be  reported  as  * 
specified  in  §  63.31 10(c!(6)  and 

63  3120(a)(61  For  the  purposes  of 
completing  the  compliance  calculations 
specified  in  §63  3161(k),  you  must 
assume  that  the  emission  capture 
system  and  add-on  contn.>!  device  were 
achieving  zero  efficiency  during  the 
time  period  of  the  deviation 

(e)  You  must  demonstrate  continuous 
t  ompliance  with  the  work  practice 
standards  in  §  63  3094,  If  you  did  not 
develop  a  work  practice  plan,  if  you  did 
not  implement  the  plan   or  if  vou  did 


not  keep  the  records  required  by 
§63.3130(n).  this  is  a  deviation  from  the 
work  practice  standards  that  must  be 
reported  as  specified  in  §§  63.3110(c)(6) 
and  63.3120(a)(6). 

(f)  If  there  were  no  deviations  from 
the  emission  limitations,  submit  a 
statement  as  part  of  the  semiaxmual 
compliance  report  that  you  were  in 
compliance  with  the  emission  rate 
limitations  during  the  reporting  period 
because  the  organic  HAP  emission  rate 
for  each  compliance  period  was  less 
than  or  equal  to  the  applicable  emission 
limit  in  §63. 3090(a)  or  §63. 3091(a).  and 
you  achieved  the  operating  limits 
required  by  §  63.3093  and  the  work 
practice  standards  required  by  §  63,3094 
during  each  compliance  period. 

(g)  During  periods  of  startup, 
shutdown,  or  malfunction  of  the 
emission  captiire  system,  add-on  control 
device,  or  coating  operation  that  may 
affect  emission  capture  or  control  device 
efficiency,  you  must  operate  in 
accordance  "with  the  startup,  shutdowTi, 
and  malfunction  plan  required  by 

§  63.3100(f). 

(h)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  ocou  during 
a  period  of  startup,  shutdown,  or 
malfunction  of  the  emission  capture 
system,  add-on  control  device,  or 
coating  operation  that  may  affect 
emission  capture  or  control  device 
efficiency  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating  in 
accordance  with  the  startup,  shutdown, 
and  malfunction  plan  The 
Administrator  will  determine  whether 
deviations  that  occur  during  a  period 
vou  identifv  as  a  startup,  shutdown,  or 
malfunction  are  violations  according  to 
the  provisions  in  §  63.6(e). 

(i)  (Reserved] 

(j)  You  must  maintain  records  as 
specified  in  §§63.3130  and  63.3131. 

§  63.31  M     What  are  the  gerterai 
requirements  tor  performance  tests  "> 

(a)  You  must  conduct  each 
performance  test  required  by  §  63.3160 
according  to  the  requirements  in 
§  63.7(e)(1)  and  under  the  conditions  in 
this  section  unless  you  obtain  a  waiver 
of  the  performance  test  according  to  the 
provisions  in  §  63.7(h). 

(1)  Representative  coating  operation 
operating  conditions.  You  must  conduct 
the  performance  test  under 
representative  operating  conditions  for 
the  coating  operation  Operations  during 
periods  of  startup,  shutdown,  or 
malfunction,  and  during  periods  of 
nonoperation  do  not  constitute 
representative  conditions.  You  must 
record  the  process  information  that  is 
necessary  to  document  operating 
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conditions  during  the  test  and  explain 
why  the  conditions  represent  normal 
operation. 

(2)  Representative  emission  capture 
system  and  add-on  control  device 
operating  conditions  You  must  conduct 
the  performance  !•••!  'Atun  'in  •tnission 
capture  system  iinl  iM     n    nutful 
device  are  op>  I  Unit;  <;   i  I'-presentative 
flow  Mr.'    i!i,i  'h.'  liii    .11  (:()ntn)l  device 
is  optTitiiig  it  1  rvpn'M'iitative  inlet 
concentration.  You  must  record 
information  ih.it  is  necessary  to 
documeii!  ■  nnssion  capture  system  and 
add-on  <    ;  i  !       Invice  operating 
conditiuii.^  .iuiiitg  the  test  and  explain 
why  the  conditions  represent  normal 
operation. 

(b)  You  must  conduct  each 
performance  test  of  an  emission  capture 
system  according  to  the  requirements  in 
§63.3165.  You  must  conduct  each 
performance  test  of  an  add-on  control 
device  according  to  the  requirements  in 
§633166 

§6J  316S     Hov*  do  I  determine  the  emission 
capture  system  etliciency? 

'i  iju  iiiu.si  u^f  iJit;  procedures  and  test 
methods  in  this  section  to  determine 
capture  efficiency  as  part  of  the 
performance  test  required  by  §63.3160. 

(a)  Assuming  100  percent  capture 
efficiency  You  may  assume  the  capture 
system  efficiency  is  100  percent  if  both 
of  the  conditions  in  paragraphs  (a)(1) 
and  (2)  of  this  section  are  met: 

(1)  The  capture  system  meets  the 
criteria  in  Method  204  of  appendix  M  to 
40  CFR  part  51  for  a  PTE  and  directs  all 


the  exhaust  gases  fmin  th.  >iii  losure  to 
an  add-on  control  (1<  v  k  > 

(2)  All  coatings  an  !  ttuniH'rs  used  in 
thf  .  w.i!iiii;    ( ''I, it  1  111!  ,iii'  .ij)(i!ifii  v\  ithin 
the  i-dplurt?  »y>t.Tii     uni     si.ituu'  ■-' >U '-nt 
flash-off  and  r.ii.i'i;!.:  ,  nnnt,  nwi  'itM-ti: 
occurs  'v\  !tii:i!  '\\i-  .  A\)\iii'''  ^v  si. 'Ill    y,i[ 
examph  ,  lU:  •     r;t.'n  mi  i-  n  't  met  il 
pauls  enter  '(;■     j.n  ^\\'<y  .'nvironment 
wli.'M  li.'iiit;  1)1. :'..•<!  'H'tw'cii  1  spray 
b<>ti'!i  -iiiil  .1  '  ill  nil.;  .  i\  .■II 

(b)  Measunnt:    ,ii>tur>-  fificiency  If 
the  '"ipfur^  s'.vtiui   l.  n-s  not  meet  both 
of  tin  •  I  1 1  ten. 1  in  [Mr, I  graphs  (a)(1)  and 
(2)  of  this  section    th.'ii  \oi;  niii-^t  nsf 
one  of  the  four  prucedurus  lifiLnLu'd  in 
paragraphs  (c)  through  (f)  of  this  section 
to  measure  capture  efficiency.  The 
capture  efficiency  measurements  use 
TVH  capture  efficiency  as  a  surrogate 
for  organic  HAP  capture  pffu  i'-nrv  For 
the  protocols  in  para^;r  ipii^         mii    d; 
of  this  section,  the  capture  efficiency 
measurement  must  consist  of  three  test 
runs.  Each  test  run  must  be  at  least  3 
hours  duration  or  the  length  of  a 
production  run.  whichever  is  longer,  up 
to  8  hours.  For  the  purposes  of  this  test, 
a  production  run  means  the  time 
required  for  a  single  part  to  go  from  the 
beginning  to  the  end  of  production, 
which  includes  surface  preparation 
activities  and  drying  or  curing  time. 

(c)  Liquid-to-uncaptured-gas  protocol 
using  a  temporary  total  enclosure  or 
building  enclosure.  The  liquid-to- 
uncaptured-gas  protocol  compares  the 
mass  of  liquid  TVH  in  materials  used  in 
the  coating  operation  to  the  mass  of 
TVH  emissions  not  captured  by  the 


(Miussiun  I  <)[ituri'  system.  Use  a 
tfni()iir.ir\  t.i.il  .>ni  losure  or  a  building 
fib  i.  isiiri'  .mil  till'  priK  cdures  in 
paragraphs  (c)(lj  thrnugh  (6)  nf  this 
section  to  mnasuri'  cniission  (  .^ptll^e 
systeiii  .■ffii  ifni  \  usuii.;  ttii'  lupnii-to- 
uncaptiiri'ii  kiris  protm  i.i 

(1)  titht'f  use  d  inn  hi  I  UK  • 'Hi  losure  or 
construct  an  enclosure  around  th»; 
coating  operation  where  coatings, 
thinners,  and  cleaning  materials  are 
tppliHii.  and  all  ar»M.s  whert'  emissions 
fioni  these  ipphed  :  o.ttings  and 
materials  suiise.  jie'nt  l\     xcur.  such  as 
Hash  off   I  iinni;   .ind  dr\  inu  areas   The 
areas  uf  tile  Luating   iperatK.m  wiiere 
capture  devices  collect  emissions  for 
routing  to  an  add  on  <  ontro!  device, 
such  as  the  entram  »  mi  .  xii  areas  of  an 
oven  or  sprav  hootii    must  also  be  inside 
the  eni  insure  Tfn-  em  losure  must  meet 
!h.    i[ipli'  .ahli'  ilefuiition  of  a  temporary 
total  enclosure  or  building  em  iosure  in 
Method  204  of  appendix  M  to  40  UK 
part  51. 

(2)  Use  Method  204  A  or  F  of  appendix 
M  to  40  CFR  part  51  to  determine  the 
mass  fraction  of  TVH  liquid  iiifmt  from 
each  coating,  thinner,  and  i  l.aning 
material  used  in  the  coaiirit;  operation 
during  each  capture  effuiem  \  t.  si  run. 
To  make  the  determination,  .substitute 
TVH  for  each  occurrence  of  the  term 
volatile  organic  compounds  (VOC)  in 
the  methods. 

(3)  Use  Equation  1  of  this  section  to 
calculate  the  total  mass  of  TVH  liquid 
input  from  all  the  coatings  and  thinners 
used  in  the  coating  operation  during 
each  capture  efficiency  test  run. 


TVH„^=£(TVH,XVol,XD,)        (Eq.  I) 


1=1 


Where: 

TVH,  =  mass  fraction  of  TVH  in  coating 
or  thinner,  i.  used  in  the  coating 
operation  during  the  capture 
efficiency  test  nui.  kg  TVH  per  kg 
material. 

Vol,  =  total  volume  of  coating  or 
thinner,  i,  used  in  the  coating 
operation  during  the  capture 
efficiency  test  run,  liters. 

D,  =  density  of  coating  or  thinner,  i.  kg 
material  per  liter  material. 

n  =  number  of  different  coatings  and 
thinners  used  in  the  coating 


operation  during  the  capture 
efficiency  test  run. 

(4)  Use  Method  204D  or  E  of  appendix 
M  to  40  CFR  part  51  to  measure  the  total 
mass.  kg.  of  TVH  emissions  that  are  not 
captured  by  the  emission  capture 
system;  they  are  measured  as  they  exit 
the  temporary  total  enclosure  or 
building  enclosure  during  each  capture 
efficiency  test  run 

To  make  the  measurement,  substitute 
TVH  for  each  occurrence  of  the  term 
VOC  in  the  methods. 

(i)  Use  Method  204D  if  the  enclosure 
is  a  temporary  total  enclosure 


(ii)  Use  Method  204E  if  the  enclosure 
is  a  building  enclosure.  During  the 
capture  efficiency  measurement,  all 
organic  compound  emitting  operations 
inside  the  building  enclosure,  other 
than  the  coating  operation  for  v\fu(  h 
capture  efficiency  is  being  determined. 
must  be  shut  down,  but  all  tans  and 
blowers  must  be  operating  normally. 

(5)  For  each  capl  u.  .tin  lency  test 
run,  determine  the  percent  t.apture 
efficiency  of  the  emission  capture 
system  using  Equation  2  of  this  section: 


^^(TVH.^-TVH.^^,^)^^^        (Eq.2) 


[\}{ 
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Where: 

C;E  -  capture  efficiency  of  the  emission 
capture  system  vented  to  the  add-on 
control  device,  percent 
T\'H„.r.!  =  total  mass  of  TV'H  liquid 

input  used  in  the  coating  operation 
during  the  capture  efficiency  test 
run.  kg 
TVHuncapiured  =  totdl  Hidss  of  TVH  that  is 
not  captured  by  the  emission 
c  apture  system  and  that  exits  from 
the  temporary  total  enclosure  or 
huilding  enclosure  during  the 
capture  efficiency  test  run,  kg. 
f6l  Determine  the  capture  efficiency  of 
the  emission  capture  system  as  the 
average  of  the  capture  efficiencies 
measured  in  the  three  test  runs. 

(d)  (kis-to-^as  protocol  using  a 
tt-mponm  total  f'nclosurf  or  a  building 
em  losurt'.  The  gas-to-gas  protocol 
compares  the  mass  of  TVH  emissions 
captured  hv  the  emissitm  capture 
system  to  the  mass  of  TVH  emissions 
not  captured.  Use  a  temporary  total 
enclosure  or  a  building  enclosure  and 
the  procedures  in  paragraphs  (d)(1) 
through  (5)  of  this  stx:tion  to  measure 
emission  capture  system  efficiency 
using  the  gas-to-gas  protocol. 

{]]  p;ither  use  a  building  enclosure  or 
construi  t  an  enclosure  around  the 
coating  operation  where  coatings, 
thinners,  and  cleaning  materials  are 


applied,  and  all  areas  where  emissions 
from  these  applied  coatings  and 
materials  subsequently  occur,  such  ab 
flash-off.  curing,  and  drying  areas.  The 
areas  of  the  coating  operation  where 
capture  devices  collect  emissions 
generated  bv  the  coating  operation  for 
routing  to  an  add-on  control  device, 
such  as  the  entrance  and  exit  areas  of  an 
oven  or  a  spray  booth,  must  also  be 
inside  the  enclosure  The  enclosure 
must  meet  the  applicable  definition  of  a 
temporary  total  enclosure  or  building 
enclosure  in  Method  204  of  appendix  M 
to  40  era  part  51 

(2)  Use  Method  204B  or  (   of  appendix 
M  to  40  CFR  part  ,51  to  measure  the  total 
mass.  kg.  of  TVH  emissions  captured  by 
the  emission  capture  system  during 
each  capture  efficiency  test  run  as 
measured  at  the  inlet  to  the  add-on 
control  device.  To  make  the 
measurement,  substitute  TVH  for  each 
occurrence  of  the  term  V'fX^  in  the 
methods 

(i)  The  sampling  points  for  the 
Method  204B  or  C  measurement  must  be 
upstream  from  the  add-on  control 
device  and  must  represent  total 
emissions  routed  from  the  capture 
system  and  entering  the  add-on  control 
device 

(ii)  If  multiple  emission  streams  from 
the  capture  system  enter  the  add-on 


control  device  without  a  single  common 
duct,  then  the  emissions  entering  the 
add-on  control  device  must  be 
simultaneously  measured  in  each  duct, 
and  the  total  emissions  entering  the 
add-on  (  onTr,i;  (ie\  ice  must  be 
determined. 

(3,  L  se  Method  204D  or  E  of  appendix 
M  to  40  CFR  part  51  to  measure  the  total 
mass,  kg  of  TV'H  emissions  that  are  not 
captured  bv  the  emission  capture 
system  they  are  measured  as  they  exit 
the  temporary  total  enclosure  or 
building  enclosure  during  each  capture 
efficiency  test  run  To  make  the 
measurement,  substitute  TVYi  for  each 
occurrence  of  the  term  VOC  in  the 
methods. 

(i)  Use  Method  204D  if  the  enclosure 
is  a  temporary  total  enclosure. 

(ii)  Use  Method  204E  if  the  enclosure 
is  a  building  enclosure.  During  the 
capture  efficiency  measurement,  all 
organic  compound  emitting  operations 
inside  the  building  enclosure,  other 
than  the  coating  operation  for  which 
capture  efficiency  is  being  determined. 
must  be  shut  down,  but  all  fans  and 
blowers  must  be  operating  normally. 

(4)  For  each  capture  efficiency  test 
run,  determine  the  percent  capture 
efficiency  of  the  emission  capture 
system  using  Equation  3  of  this  section: 


CE  = 


TVH 

'  ^  "caplured 


\  '  ' ''>;aplurcd  '  "uiKapiured 


xlOO        (Eq.  3) 


Where: 

CE  =  capture  efficiency  of  the  emission 
capture  system  vented  to  the  add-on 
control  device,  percent. 

T\'H,ap.urrd  =  total  mass  of  TVH  captured 
bv  the  emission  capture  system  as 
measured  at  the  inlet  to  the  add-on 
control  device  during  the  emission 
capture  efficiency  test  run,  kg. 


T\'H 


ijocjpturcd 


=  total  mass  of  T\'H  that  is 
not  captured  by  the  emission 
capture  system  and  that  exits  from 
the  temporarv'  total  enclosure  or 
building  enclosure  during  the 
capture  efficiency  test  run.  kg. 

(5)  Determine  the  capture  efficiency  of 
the  emission  capture  system  as  the 
average  of  the  capture  efficiencies 
measured  in  the  three  test  runs, 

(e)  Panel  testing  to  determine  the 
capture  efficiency  of  flash-off  or  bake 
oven  emissions  You  may  determine  the 
capture  efficiency  of  flash-off  or  bake 
oven  emissions  using  ASTM  .Method 
1)5087  91(1994),  A-STM  Method  D6266- 
OUa.  or  the  guidelines  presented  in 
"Protocol  for  Determining  Daily  Volatile 


Organic  Compound  Emission  Rate  of 

.Automobile  and  Light-Duty  Truck 
Topcoat  Operations,  ■  EPA^50,3-8a- 
018  (docket  A-2001-22).  The  resuUs  oif 
these  panel  testing  procedures  are  in 
units  of  mass  of  VOC  per  volume  of 
coating  solids  deposited.  These  results 
must  be  converted  to  percent  capture 
efficiency  values  using  Equation  4  of 
this  section: 

CE,=(P.){V^,P,)/{V0C.)        (Eq.4) 

Where: 

CE,  =  capture  efficiency  for  coating  i  for 
the  flash-off  area  or  bake  oven  for 
which  the  panel  test  is  conducted, 
percent 

P.  =  panel  test  result  for  coating  i,  kg  of 
VOC  per  liter  of  coating  sohds 
deposited 

Vsaep,  =  total  volume  of  coating  solids 
deposited  for  coating  i  dunng  the 
month  in  the  spray  boothisj  for  the 
flash-off  area  or  bake  oven  for 
which  the  panel  test  is  conducted, 
liters,  from  Equation  5  of  this 
section. 


VOC  =  total  mass  of  VOC  in  coating  i 
used  during  the  month  in  the  spray 
booth(s)  for  the  flash-off  area  or 
bake  oven  for  which  the  panel  test 
is  conducted  kg,  from  Equation  6  of 
this  section 
(1)  Calculate  the  total  volume  of 
coating  solids  deposited  for  each  coating 
used  during  the  month  in  the  spray 
booth(s)  for  the  flash-off  area  or  bake 
oven  for  which  the  panel  test  is 
conducted  using  equation  5  of  this 
section: 


\ 


sdep.i 


=  (VoU,)(V,.)(TE,.)       (Eq.5) 

Where: 

Vsdep.,  =  total  volume  of  coating  solids 
deposited  for  coating  i  diuing  the 
month  in  the  sprav  booth(s)  for  the 
flash-off  area  or  bake  oven  for 
which  the  panel  test  is  conducted, 
hters. 

Vole. I  =  total  volume  of  coating,  i,  used 
during  the  month  in  the  spray 
booth(s)  for  the  flash-off  area  or 
bake  oven  for  which  the  panel  test 
is  conducted,  liters. 
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V,.,  =  Vnluiiii'  t(cii  tiiiii    if  I  natiin,;  ■>(  iliii-- 
!'ii     M.itnii;    I    lit'T  MiluK  p'T  iiti'r 
1  naluig   iii't»'riiiiii('<i   HI  nrdinK  tu 
«»b,t    nhllf) 
TT^,  'rnHNffr  fffi(  hmu  \  ')t     n.itiilg    i 

in  th»'  '^pr.i\  Sxtothtsj  fnr  ttn'  flash 
off  area  or  bake  oven  for  whuh  \h>^ 
fiaiH'i  trtst  is  r;f)nHijrtf*d  lirtfrnnrifil 
it  1  ordmg  ti)  t}  t'lA  .i  IhUK' 
[2.]  (  .all  uUtf  tht^  total  mass  iif  V'(  M    m 
pach  i  oating  !ist'<1  (iuriiik;  the  riiniith  iii 
the  -.priiv  boothisl  fnr  th<>  flash  off  an-a 
)!  '),ik-''    'Vi'ii  for  wtiu  fi  tfif  panel  test  is 
I  oiuiui.tod.  k)<   lisinj;  Hqudtion  b  oi  ihis 
se<;tion: 

VOC.-(Vo1,.XD,,XWvoc,,)    (tq   6^ 

Where: 

V'(  K  ;,      ti  <u\  mass  )t  V'(  K.  in  coatinj?  i 
ustvi    iunng  tlif  month  in  tlu-  sprav 
bootfii  .    tof  tfif  flash  off  irtM  or 
bakt'  I  v  I'll  for  wfiH  fi  thi'  ji.infil  test 
is  Cuadut.t»Hi    kt; 
VoL.i  =  total  volnmc  -it  i  o.itmi;  .    i  .i'  I 
during  the  til   111 h    n  the  spray 
booth(s)  for  i!i>'  11  isfi  off  area  or 
bake  oven  for  which  the  panel  test 
is  cnndiii  N'li    !  itrr . 
DC  =  dtui^i! ;     t     ill    u:  1,  kg  coating  per 
liter  coating,  determined  according 
to§63.315Ub). 
WvoCt ,  =  mass  fraction  of  VOC  in 
coating  i,  kg  organic  HAP  per  kg 
coating,  determined  by  Method  24 
(appendix  A  to  40  CFR  part  60)  or 
the  guidelines  presented  in 
"Protocol  for  Determining  Daily 
Volatile  Organic  Compound 
Emission  Rate  of  Automobile  and 
Light-Duty  Truck  Topcoat 
Operations,"  EPA-450/3-88-018 
(docket  A-2001-22). 
(f)  Alternative  capture  efficiency 
procedure  As  an  alternative  to  the 
procedures  specified  in  paragraphs  (c) 
through  (e)  of  this  section,  you  may 
determine  capture  efficiency  using  any 
other  capture  efficiency  protocol  and 
test  methods  that  satisfy  the  criteria  of 
either  the  DQO  or  LCL  approach  as 
described  in  appendix  A  to  subpart  KK 
of  this  part 

§63  3166     How  do  I  determine  the  add-on 
control  device  emission  destruction  or 
removal  etticiency? 

>  111  must  us<j  the  procedures  and  test 
iii'thods  in  this  section  to  determine  the 
add-On  control  device  emission 
destruction  or  removal  efficiency  as  part 
of  the  performance  test  required  by 
§63.3160  You  must  conduct  three  test 
runs  as  specified  in  §  63.7(e)(3).  and 
each  test  run  must  last  at  least  1  hour. 

(a)  For  all  types  of  add-on  control 
devices,  use  the  test  methods  specified 
in  paragraphs  (a)(1)  through  (5)  of  this 
section. 


(1)  Use  Method  I  or  \.\  of  apptnuiix 
A  to  40  (;FK  part  bO.  a.s  appropriate,  to 
select  sampling  sit(;.s  anci  vclonfy 
traverse  points 

(2)  Use  Method  2.  l.\.  2f :.  20  2F  or 
J(;  of  appendix  .\  to  40  CFK  pari  HO.  as 
appropriate,  to  rniMSun'  >:;a.s  volumetrK 
flow  rate 

;  i!  I'se  Method   i    L\.  or  iB  of 
.ippendix  .\  to  40  ("FK  part  bO.  <i.s 
appropriate   for  gas  dJialysis  to 
determine  dry  molm:ular  weight   The 
.\.SMF  fTt:  14  10    1981  may  be  us(-d  as 
ill  alternative  to  Method  3B 

14)  I  'se  Method  4  of  appendix  A  to  40 
( '.VK  part  bO  to  determine  stack  gas 
moisturi' 

(S)  Metfiods  for  determining  gas 
volumetrK   flow  rate,  lirv  molw  iilar 
weight,  and  stack  gas  moisture  must  be 
perfnrmi'(i   is  ,ipplH;af)le.  (iuriiig  each 
li's!  run 

ifi;  Mivi.si.o'  iwt.ii  t;.isiMuis  organic 
mass  emisM'ins  .<\  larfxm  il  tfie  inlet 
and  outlet  of  the  add-on  t  milroi  lievice 
siniiilt.iiifi  ill  Jv    :i-.ini;  I'ltfier  .Method  2.S 
or  .:  .A  -t   ipp-'iniix  .\  tn  40  CFK  part  ftO, 
as  specified  in  paragraphs  i!  h  i    tfiroui^h 
(3)  of  this  «;f»<tv>n    Yon  must  ii-.f  tfie 
same  metii    '.  ; -:  '»"tii  t!if  inl<'t  and 
outlet  measurements. 

(1)  Use  Method  25  if  the  add-on 
control  device  is  an  oxidizer  and  you 
expect  the  total  gaseous  organic 
concentration  as  carbon  to  be  more  than 
50  parts  per  million  by  volume  (ppmv) 
at  the  control  device  outlet. 

(2)  Use  Method  25A  if  the  add-on 
control  device  is  an  oxidizer  and  you 
expect  the  total  gaseous  organic 
concentration  as  carbon  to  be  50  ppmv 
or  less  at  the  control  device  outlet. 

(3)  Use  Method  25A  if  the  add-control 
device  is  not  an  oxidizer. 

(c)  If  two  or  more  add-on  control 
devices  are  used  for  the  same  emission 
stream,  then  you  must  measure 
emissions  at  the  outlet  of  each  device. 
For  example,  if  one  add-on  control 
device  is  a  concentrator  with  an  outlet 
for  the  high-volume,  dilute  stream  that 
has  been  treated  by  the  concentrator, 
and  a  second  add-on  control  device  is 
an  oxidizer  with  an  outlet  for  the  low- 
volume,  concentrated  stream  that  is 
treated  with  the  oxidizer,  you  must 
measure  emissions  at  the  outlet  of  the 
oxidizer  and  the  high  volume  dilute 
stream  outlet  of  the  concentrator. 

(d)  For  each  test  run.  determine  the 
total  gaseous  organic  emissions  mass 
flow  rates  for  the  inlet  and  the  outlet  of 
the  add-on  control  device,  using 
Equation  1  of  this  section.  If  there  is 
more  than  one  inlet  or  outlet  to  the  add- 
on control  device,  you  must  calculate 
the  total  gaseous  organic  mass  flow  rate 
using  Equation  1  of  this  section  for  each 
inlet  and  each  outlet  and  then  total  all 


I  if  the  iiilt^t  emissions  and  total  all  of  the 
outlet  emissions 

M,  -O^C,(12XU.{)416)(lO'j     (Eq.  1) 

Where 

Mf  =  total  gaseous  organic  emissions 
mass  flow  rate,  kg/ per  hour  (hj 

tl,    =  inncenfrafion  of  organu 

f  ompounds  a.s  i-arbon  in  the  vent 
gas,  as  determined  bv  Method  25  or 
Method  25A.  ppmv.  drv  basis 

(J^  -  volumetric  flow  rate  of  gas«s 
entering  or  exiting  the  add-on 
contnil  device,  as  determined  by 
Method  2.  2A,  2(:.  2D,  2F.  or  2G, 
dry  standard  cubu  meters/hour 
(dsi:m/h) 

0  041b     conversion  factor  for  molar 
volume,  kg  moles  per  cubic  meter 
(mol/m')  (W  29,T  Kelvin  (K)  and  760 
millimeters  of  niercup.  (mmHg)) 

(e)  For  each  test  run.  lietermine  the 
add-on  control  devii  e  organic;  emissions 
destruction  or  removal  effiriency  using 
Equation  2  of  this  section: 

DRt=  '^""^'"(100)        (Eq.  2) 

Where: 

IJRF  =  organic  emissions  destruction  or 
removal  efficiency  of  the  add-on 
control  device,  percent. 

Mr,  =  total  gaseous  organic  emissions 
mass  flow  rate  at  the  inlet(s)  to  the 
add-on  control  device,  using 
Equation  1  of  this  section,  kg/h. 

Mt„  =  total  gaseous  organic  emissions 
mass  flow  rate  at  the  outlet(s)  of  the 
add-on  control  device,  using 
Equation  1  of  this  section,  kg/h 

(f)  Determine  the  emission  destruction 
or  removal  efficiency  of  the  add-on 
control  device  as  the  average  of  the 
efficiencies  determined  in  the  three  test 
runs  and  calculated  in  Equation  2  of  this 
st'rtion 

§63.3167  How  do  I  establish  the  add-on 
control  device  op»erating  limits  during  ttie 
performance  tesf 

1  luring  th"'  perlnrni.iui  r  tfst  required 
by  §63.3160  and  described  in 
§§63.3164  and  63  3166.  you  must 
establish  the   ip-'rating  limits  n-quireti 
by  §63.3193  ...  .    i  in.:  !    this  section, 
unless  you  haM   in  .a  .-i  approval  for 
alternative  mmiitiMnL'  .md  operating 
limits  under  §bJ.Blfj  a-  sfiei  ifii-d  in 
§63  3193. 

(a)  Thermal  oxidizers.  If  your  add-on 
control  device  is  a  thermal  oxidizer, 
establish  the  operating  limits  according 
to  paragraphs  (a)(1)  and  (2)  of  this 
section. 

(1)  During  the  performance  test,  you 
must  monit'ir  snd  n^i  xvi  thi> 


COmbuStini,   !i  :i 
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every  15  minutes  during  each  of  the 
three  test  runs  You  must  monitor  the 
temperature  in  the  firebox  of  the 
thermal  oxidizer  or  immediately 
downstream  of  the  firebox  before  any 
substantial  heat  exchange  occurs. 

(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  combustion  temperature 
maintained  during  the  performance  test. 
This  average  combustion  temperature  is 
the  minimum  operating  limit  for  your 
th(!rmdl  oxidizer. 

(b)  Catalytic  oxidizers.  If  your  add-on 
control  device  is  a  catalytic  oxidizer. 
establish  the  operating  limits  according 
to  either  paragraphs  (b)(1)  and  (2)  or 
paragraphs  (b)(3)  and  (4)  of  this  section. 

( 1  i  During  the  performance  test,  you 
must  monitor  and  record  the 
temperature  lust  before  the  catalyst  bed 
and  the  temperature  difference  across 
the  catalyst  bed  at  least  once  every  15 
minutes  during  each  of  the  three  test 
runs. 

(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  temperature  just  before  the 
catalyst  bed  and  the  average 
temperature  difference  across  the 
catalyst  bed  maintained  during  the 
performance  test.  These  are  the 
minimum  operating  limits  for  your 
catalytic  oxidizer. 

(3)  As  an  alternative  to  monitoring  the 
temperature  difference  across  the 
catalyst  bed.  you  may  monitor  the 
temperature  at  the  inlet  to  the  catalyst 
bed  and  implement  a  site-specific 
inspection  and  maintenance  plan  for 
your  catalytic  oxidizer  as  specified  in 
iparagraph  (b)(4)  of  this  section.  During 
the  performance  test,  you  must  monitor 
and  record  the  temperature  just  before 
the  catalyst  bed  at  least  once  every  15 
minutes  during  each  of  the  three  test 
runs.  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  temperature  just  before  the 
catalyst  bed  during  the  performance 
test.  This  is  the  minimum  operating 
limit  for  your  catalytic  oxidizer. 

(4)  Yoii  must  develop  and  implement 
an  inspection  and  maintenance  plan  for 
your  catalytic  oxidizer(s)  for  which  you 
elect  to  monitor  according  to  paragraph 
(b)(3)  of  this  section.  The  plan  must 
address,  at  a  minimum,  the  elements 
specified  in  paragraphs  (b)(4){i)  through 
(iii)  of  this  section. 

(i)  Annual  sampling  and  analysis  of 
the  catalyst  activity  (i.e..  conversion 
efficiency)  following  the  oxidizer 
manufacturers  or  catalyst  suppliers 
recommended  procedures. 

(ii)  Monthly  inspection  of  the  oxidizer 
system,  including  the  burner  assembly 
and  fuel  supply  lines  for  problems  and. 
as  necessary,  adjustment  of  the 


equipment  to  assure  proper  air-to-fuel 
mixtures. 

(ill)  Annual  internal  and  monthly 
external  visual  inspection  of  the  catalyst 
bed  to  check  for  channeling,  abrasion. 
and  settling.  If  problems  are  found,  you 
must  replace  the  catalyst  bed  and 
conduct  a  new  performance  test  to 
determine  destruction  efficiency 
according  to  §  63.3166. 

(c)  Carbon  adsorbers.  If  your  add-on 
control  device  is  a  carbon  adsorber, 
establish  the  operating  limits  according 
to  paragraphs  (c)(1)  and  (2)  of  this 
section. 

(1)  You  must  monitor  and  record  the 
total  regeneration  desorbinggas  (e.g., 
steam  or  nitrogen)  mass  flow  for  each 
regeneration  cycle  and  the  carbon  bed 
temperature  after  each  carbon  bed 
regeneration  and  cooling  cycle  for  the 
regeneration  cycle  either  immediately 
preceding  or  immediately  following  the 
performance  test 

(2)  The  operating  limits  for  your 
carbon  adsorber  are  the  minimum  total 
desorbing  gas  mass  flow  recorded 
during  the  regeneration  cycle  and  the 
maximum  carbon  bed  temperature 
recorded  after  the  cooling  cycle. 

(d)  Condensers.  If  your  add-on  control 
device  is  a  condenser,  establish  the 
operating  limits  according  to  paragraphs 
(d)(1)  and  (2)  of  this  section, 

(1)  During  the  performance  test,  you 
must  monitor  and  record  the  condenser 
outlet  (product  side)  gas  temperature  at 
least  once  every  15  minutes  during  each 
of  the  three  lest  runs. 

(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  ccmdenser  outlet  (product 
side)  gas  temperature  maintained  during 
the  performance  test.  This  average 
condenser  outlet  gas  temperature  is  the 
maximum  operating  limit  for  your 
condenser. 

(e)  Concentrators.  If  your  add-on 
control  device  includes  a  concentrator, 
you  must  establish  operating  limits  for 
the  concentrator  according  to 
paragraphs  (e)(1)  through  (4)  of  this 
section. 

(1)  During  the  performance  test,  you 
must  monitor  and  record  the  desorption 
concentrate  stream  gas  temperature  at 
least  once  every  15  minutes  during  each 
of  the  three  runs  of  the  performance  test. 

(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  temperature  This  is  the 
minimum  operating  limit  for  the 
desorption  concentrate  gas  stream 
temperature. 

(3)  During  the  performance  test,  you 
must  monitor  and  record  the  pressure 
drop  of  the  dilute  stream  across  the 
concentrator  at  least  once  every  15 


minutes  during  each  of  the  three  runs  of 
the  performance  test. 

(4)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  pressure  drop.  This  is  the 
maximum  operating  limit  for  the  dilute 
stream  across  the  concentrator. 

(f)  Emission  capture  systems.  For  each 
capture  device  that  is  not  part  of  a  PTE 
that  meets  the  criteria  of  §63. 3165(a), 
establish  an  operating  limit  for  either 
the  gas  volumetric  flow  rate  or  duct 
static  pressure,  as  specified  in 
paragraphs  (0(1)  and  (2)  of  this  section. 
The  operating  limit  for  a  PTE  is 
specified  in  Table  1  to  this  subpart. 

(1)  During  the  capture  efficiency 
determination  required  by  §63.3160  and 
described  in  §§63.3164  and  63.3165, 
you  must  monitor  and  record  either  the 
gas  volumetric  flow  rate  or  the  duct 
static  pressure  for  each  separate  capture 
device  in  your  emission  capture  system 
at  least  once  every  1 5  minutes  during 
each  of  the  three  test  runs  at  a  point  in 
the  duct  between  the  capture  device  and 
the  add-on  control  device  inlet. 

(2)  Calculate  and  record  the  average 
gas  volumetric  flow  rate  or  duct  static 
pressure  for  the  three  test  runs  for  each 
capture  device.  This  average  gas 
volumetric  flow  rate  or  duct  static 
pressure  is  the  minimum  operating  limit 
for  that  specific  capture  device 

§63.3168  What  are  the  requirements  'c 
continuous  parameter  monitonnc  systerr 
installation,  operation,  ana  maintenance? 

(a)  General.  You  must  install,  operate, 
and  maintain  each  CPMS  specified  in 
paragraphs  (c).  (e),  (f),  and  (g)  of  this 
section  according  to  paragraphs  (a)(1) 
through  (6)  of  this  section.  You  must 
install,  operate,  and  maintain  each 
CPMS  specified  in  paragraphs  (b)  and 
(d)  of  this  section  according  to 
paragraphs  (a)(3)  through  (5)  of  this 
section. 

(1)  The  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  15-minute  period.  You 
must  have  a  minimum  of  four  equally 
spaced  successive  cycles  of  CPMS 
operation  in  1  hour. 

(2)  You  must  determine  the  average  of 
all  recorded  readings  for  each 
successive  3-hour  period  of  the 
emission  capture  system  and  add-on 
control  device  operation. 

(3)  You  must  record  the  results  of 
each  inspection,  calibration,  and 
validation  check  of  the  CPMS. 

(4)  You  must  maintain  the  CPMS  at 
all  times  and  have  available  necessary 
parts  for  routine  repairs  of  the 
monitoring  equipment. 

(5)  You  must  operate  the  CPMS  and 
collect  emission  capture  system  and 
add-on  control  device  parameter  data  at 
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all  times  that  a  controlled  coating 
operation  is  operating,  except  during 
monitoring  malfunctions,  associated 
repairs,  and  required  quality  assurance 
or  control  activities  (including,  if 
applicable,  calibration  checks  and 
reauired  zero  and  span  adjustments) 

(6)  You  must  not  use  emission  capture 
system  or  add-on  control  device 
parameter  data  recorded  during 
monitoring  malfunctions,  associated 
repairs,  out-of-control  periods,  or 
required  quality  assurance  or  control 
activities  when  calculating  data 
averages.  You  must  use  all  the  data 
collected  during  all  other  periods  in 
calculating  the  data  averages  for 
determining  compliance  with  the 
emission  capture  system  and  add-on 
control  device  operating  limits. 

(7)  A  monitoring  malrunction  is  any 
sudden,  infrequent,  not  reasonably 
preventable  failure  of  the  CPMS  to 
provide  valid  data.  Monitoring  failures 
that  are  caused  in  part  by  poor 
maintenance  or  careless  operation  are 
not  malfunctions.  Any  period  for  which 
the  monitoring  system  is  out  of  control 
and  data  are  not  available  for  required 
calculations  is  a  deviation  from  the 
monitoring  requirements. 

(b)  Capture  system  bypass  line.  You 
must  meet  the  requirements  of 
paragraphs  (b)(1)  and  (2)  of  this  section 
for  each  emission  capture  system  that 
contains  bypass  lines  that  could  divert 
emissions  away  from  the  add-on  control 
device  to  the  atmosphere. 

(1)  You  must  monitor  or  secure  the 
valve  or  closure  mechanism  controlling 
the  bypass  line  in  a  nondiverting 
position  in  such  a  way  that  the  valve  or 
closure  mechanism  cannot  be  opened 
without  creating  a  record  that  the  valve 
was  opened.  The  method  used  to 
monitor  or  secure  the  valve  or  closure 
mechanism  must  meet  one  of  the 
requirements  specified  in  paragraphs 
(b)(l)(i)  through  (iv)  of  this  section. 

(i)  Flow  control  position  indicator 
Install,  calibrate,  maintain,  and  operate 
according  to  the  manufacturer's 
specifications  a  flow  control  position 
indicator  that  takes  a  reading  at  least 
once  every  15  minutes  and  provides  a 
record  indicating  whether  the  emissions 
are  directed  to  the  add-on  control  device 
or  diverted  from  the  add-on  control 
device.  The  time  of  occurrence  and  flow 
control  position  must  be  recorded,  as 
well  as  every  time  the  flow  direction  is 
changed.  The  flow  control  position 
indicator  must  be  installed  at  the 
entrance  to  any  bypass  line  that  could 
divert  the  emissions  away  from  the  add- 
on control  device  to  the  atmosphere. 

(ii)  Car-seal  or  lock-and-key  valve 
closures.  Secure  any  bypass  line  valve 
in  the  closed  position  with  a  car-seal  or 


a  lock-and-key  type  configuration.  You 
must  visually  inspect  the  seal  or  closure 
mechanism  at  least  once  every  month  to 
ensure  that  the  valve  is  maintained  in 
the  closed  position,  and  the  emissions 
are  not  diverted  away  from  the  add-on 
control  device  to  the  atmosphere. 

(iii)  Valve  closure  monitoring  Ensure 
that  any  bypass  Hne  valve  is  in  the 
closed  (nondiverting)  position  through 
monitoring  of  valve  position  at  least 
once  every  15  minutes.  You  must 
inspect  the  monitoring  system  at  least 
once  every  month  to  verify  that  the 
monitor  will  indicate  valve  position. 

(iv)  Automatic  shutdown  system  Use 
an  automatic  shutdown  system  in  which 
the  coating  operation  is  stopped  when 
flow  is  diverted  by  the  bypass  line  away 
from  the  add-on  control  device  to  the 
atmosphere  when  the  coating  operation 
is  running  You  must  inspect  the 
automatic  shutdown  system  at  least 
once  every  month  to  verify  that  it  will 
detect  diversions  of  flow  and  shut  down 
the  coating  operation. 

(2)  If  any  bypass  line  is  opened,  you 
must  include  a  description  of  why  the 
bypass  line  was  opened  and  the  length 
of  time  it  remained  open  in  the 
semiannual  compliance  reports  required 
in  §63.3120. 

(c)  Thermal  oxidizers  and  catalytic 
oxidizers.  If  you  are  using  a  thermal 
oxidizer  or  catalytic  oxidizer  as  an  add- 
on control  device  (including  those  used 
to  treat  desorbed  concentrate  streams 
from  concentrators  or  carbon  adsorbers), 
you  must  comply  with  the  requirements 
in  paragraphs  (c)(1)  through  (3)  of  this 
section: 

(1)  For  a  thermal  oxidizer,  install  a  gas 
temperature  monitor  in  the  firebox  of 
the  thermal  oxidizer  or  in  the  duct 
immediately  downstream  of  the  firebox 
before  any  substantial  heat  exchange 
occurs 

(2)  For  a  catalytic  oxidizer,  install  gas 
temperature  monitors  both  upstream 
and  downstream  of  the  catalyst  bed.  The 
temperature  monitors  must  be  in  the  gas 
stream  immediately  before  and  after  the 
catalyst  bed  to  measure  the  temperature 
difference  across  the  bed 

(3)  For  all  thermal  oxidizers  and 
catalytic  oxidizers,  you  must  meet  the 
requirements  in  paragraphs  (a)(1) 
through  (6)  and  (c)(3)(i)  through  (vii)  of 
this  section  for  each  gas  temperature 
monitoring  device. 

(i)  Locate  the  temperature  sensor  in  a 
position  that  provides  a  representative 
temperature. 

(ii)  Use  a  temperature  sensor  with  a 
measurement  sensitivity  of  4  degrees 
Fahrenheit  or  0,75  percent  of  the 
temperature  value,  whichever  is  larger. 

(iii)  Shield  the  temperature  sensor 
system  from  electromagnetic 


interference  and  chemical 
contaminants 

(iv)  If  a  gas  t<iiip''r<)ture  chart  recorder 
is  used,  it  must  hd\  •*  n  mcasurpment 
sensitivity  in  the  minor  division  of  at 
least  20  degrees  Fahrenheit. 

(v)  Perform  an  p!(>rtrnnir  t  nlihrafion 
at  least  semiaiiiui.niv  n  i  i  ininit;  '"  ihe 
procedures  in  the  manufacturer's 
owners  manual.  Following  the 
electronic  calibration,  you  must  conduct 
a  temperature  sensor  validation  check  in 
which  a  second  or  redundant 
temperature  sensor  placed  nearby  the 
process  temperature  sensor  must  yield  a 
reading  within  30  degrees  Fahrenheit  of 
the  process  temperature  sensor  reading. 

(vi)  Conduct  calibration  and 
validation  checks  any  time  the  sensor 
exceeds  the  manufacturer's  specified 
maximum  operating  temperature  range 
or  install  a  new  temperatiit*  -.  ii  ,  r 

(vii)  At  least  monthly,  in.spect 
components  for  integrity  and  electrical 
connections  for  continuity,  oxidation, 
and  galvanic  corrosion. 

(d)  Carbon  adsorbers  If  you  are  using 
a  carbon  adsorber  as  an  add-on  contrnl 
device,  you  must  monitor  the  total 
regeneration  desorbing  gas  {e.g.,  steam 
or  nitrogen)  mass  flow  for  each 
regeneration  cycle,  the  carbon  bed 
temperature  after  cai  h  rt^»'iif>ratuin  and 
cooling  cycle,  and  i   iinph  witii 
paragraphs  (a)(3)  tKrough  (5)  and  (d)(1) 
and  (2)  of  this  section. 

(1)  The  regeneration  desorbing  gas 
mass  flow  monitor  must  be  an 
integrating  device  having  a 
measurement  sensitivity  of  plus  or 
minus  10  percent,  capable  of  recording 
the  total  regeneration  desorbing  gas 
mass  fiow  for  each  regeneration  cycle. 

(2)  The  carbon  bed  temperature 
monitor  must  have  a  measurement 
sensitivity  of  1  percent  of  the 
temperature  (as  expressed  in  degrees 
Fahrenheit)  recorded  or  1  degree 
Fahrenheit,  whichever  is  greater,  and 
must  be  capable  of  recording  the 
temperature  within  15  minutes  of 
completing  any  carbon  bed  cooling 
cycle. 

(e)  Condensers.  If  ynu  am  w^ync  a 
condenser,  you  must  imiut  n  thi 
condenser  outlet  (product  side)  gas 
temperature  and  comply  with 
paragraphs  (a)(1)  through  (6)  and  (e)(1) 
and  (2)  of  this  section. 

(1)  The  gas  temperature  monitor  must 
have  a  measurement  sensitivity  of  1 
percent  of  the  temperature  (expressed  in 
degrees  Fahrt'iihiit    recorded  or  1 
degrw  F.ihreiiheit   whichever  is  greater. 

(2)  The  temperature  monitor  must 
provide  a  gas  temperature  record  at  least 
once  every  15  minutes. 

(f)  Concentwtors  If  you  are  using  a 
concentrator,  such  as  a  zeolite  wheel  or 
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rotarv  t  arhon  bed  concentrator,  you 
must  I  umplv  with  the  requirements  in 
paragraphs  (f)(1)  and  (2)  of  this  section. 

(1)  You  must  install  a  temperature 
monitor  in  the  desorption  gas  stream 
The  temperature  monitor  must  meet  the 
requimments  in  paragraphs  (a)(1) 
through  (6)  and  (c)(3)  of  this  section. 

(2)  You  must  install  a  device  to 
monitor  pressure  drop  across  the  zeolite 
wheel  or  rotarv  carbon  bed  The 
pressure  monitoring  device  must  meet 
the  requirements  in  paragraphs  (a)(1) 
through  (6)  and  (f){2)(i)  through  (vii)  of 
this  section 

(i)  Locate  the  pressure  sensor(s)  in  a 
position  that  provides  a  representative 
measurement  of  the  pressure. 

(ii)  Minimize  or  eliminate  pulsating 
pressure,  vibration,  and  internal  and 
external  corrosion 

(iii)  Use  a  gauge  with  a  minimum 
tolerance  of  0.5  inch  of  water  or  a 
transducer  with  a  minimum  tolerance  of 
1  percent  of  the  pressure  range. 

(iv)  Check  the  pressure  tap  daily. 

(v)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(vi)  Conduct  calibration  checks 
anytime  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  pressure  range  or  install  a  new- 
pressure  sensor. 

(vii)  At  least  monthly,  inspect 
components  for  integrity,  electrical 
connections  for  continuity,  and 
mechanical  connections  for  leakage. 

(g)  Emission  capture  systems  The 
capture  system  monitoring  system  must 
comply  with  the  applicable 
requirements  in  paragraphs  (g)(l>and 
(2)  of  this  section 

(1)  For  each  flow  measurement 
device,  vou  must  meet  the  requirements 
in  paragraphs  (a)(1)  through  (6)  and 
(g)(l)(i)  through  (iv)  of  this  section. 

(i)  Locate  a  flow  sensor  in  a  position 
that  provides  a  representative  flow 
measurement  in  the  duct  from  each 
capture  device  in  the  emission  capture 
system  to  the  add-on  control  device. 

(ii)  Reduce  swirling  flow  or  abnormal 
velocitv  distributions  due  to  upstream 
and  downstream  disturbances. 

(lii)  Conduct  a  flow  sensor  calibration 
check  at  least  semiannually. 

(iv)  At  least  monthly,  inspect 
components  for  integrity,  electrical 
connections  for  continuitv,  and 
mechanical  connections  for  leakage. 

(2)  For  each  pressure  drop 
measurement  device,  vou  must  comply 
with  the  requirements  in  paragraphs 
(a)(1)  through  (6)  and  (g)(2)(i)  through 
(vi)  of  this  section 

(i)  Locate  the  pressure  tap{:>)  in  a 
position  that  provides  a  representative 
measurement  of  the  pressure  drop 
across  each  opening  you  are  monitoring 


(ii)  Minimize  or  eliminate  pulsating 
pressure,  vibration,  and  interna!  and 
external  corrosion 

(iii)  Check  pressure  tap  pluggage 
daily. 

(iv)  Using  an  inclined  manometer 
with  a  measurement  sensitivit\  of 
0  0002  inch  water,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly 

(v)  Conduct  calibration  checks  any 
time  the  sensor  exceeds  the 
manufacturer  s  specified  ma.ximum 
operating  pressure  range  or  install  a  new 
pressure  sensor 

(vi)  .-^t  least  monthly,  inspect 
components  for  integrity,  electrical 
connections  for  continuity,  amd 
mechanical  connections  for  leakage. 

Compliance  Requirements  for  the 
Combined  Primer  Surfacer,  Topcoat. 
Final  Repair,  Glass  Bonding  Primer, 
and  Glass  Bonding  .\dhesive  Emission 
Rates  and  the  Separate 
Electrodeposition  Primer  Emission 
Rates 

§  63.31 70    By  what  date  must  I  conduct 
performance  tests  and  ottier  initial 
compliance  demonstrations? 

(a)  .Ven'  and  reconstructed  affected 
sources  For  a  new  or  reconstructed 
affected  source,  you  must  meet  the 
requirements  of  paragraphs  (a)(1) 
through  (4)  of  §63.3160. 

(b)  Existing  affected  sources.  For  an 
existing  affected  source,  you  must  meet 
the  requirements  of  paragraphs  (b)(l} 
through  (31  of  §63.3160 

§63.3171     How  do  I  demonstrate  initial 
compliance? 

(a)  You  must  meet  all  of  the 
requirements  of  this  section  to 
demonstrate  initial  compliance.  To 
demonstrate  initial  compliance,  the 
organic  HAP  emissions  from  the 
combined  pnmer-surfacer,  topcoat,  final 
repair,  glass  bonding  primer,  and  glass 
bonding  adhesive  operations  must  meet 
the  applicable  emission  limitation  in 

§  63.3090(b)  or  §  63. 3091  (b);  and  the 
organic  HAP  emissions  from  the 
electrodeposition  primer  operation  must 
meet  the  applicable  emissions 
limitations  in  §63-3092(a;  or  (b). 

(b)  Compliance  with  operating  limits. 
Except  as  provided  in  §  63.3160(a)(4), 
vou  must  establish  and  demonstrate 
continuous  compliance  during  the 
initial  compliance  period  with  the 
operating  limits  required  by  §63.3093, 
using  the  procedures  specified  in 
§§63.3167  and  63  3168 

(c)  Compliance  with  work  practice 
requirements.  You  must  develop, 
implement,  and  dot:ument  vour 
implementation  of  the  work  practice 
plans  required  by  §63. 3094(b)  and  (c) 


during  the  initial  compliance  period,  as 
specified  in  §63.3130. 

(d)  Compliance  with  emission  limits. 
You  must  follow  the  procedures  in 

§  63.3161(e)  through  (n).  excluding 
materials  used  in  electrodeposition 
primer  operations,  to  demonstrate 
compliance  with  the  applicable 
emission  limit  in  §  63.3090(b)  or 
§  63.3091(h).  You  must  follow  the 
procedures  in  paragraph  (e)  of  this 
section  to  demonstrate  compliance  with 
the  emission  limit  in  §  63.3092(a),  or 
paragraphs  (f)  through  (g)  of  this  section 
to  demonstrate  compliance  with  the 
emission  limitations  in  §  63.3092(b). 

(e)  Determine  the  mass  fraction  of 
each  organic  HAP  in  each  material  used 
in  the  electrodeposition  primer 
operation.  You  must  determine  the  mass 
fraction  of  each  organic  HAP  for  each 
material  used  in  the  electrodeposition 
primer  operation  during  the  compliance 
period  by  using  one  of  the  options  in 
paragraphs  (e)(1)  through  (3)  of  this 
section. 

(1)  Method  31 1  (appendix  A  to  40 
CFR  part  63).  You  may  use  Method  311 
for  determining  the  mass  fraction  of 
each  organic  HAP. 

(2)  Alternative  method.  You  may  use 
an  alternative  test  method  for 
determining  the  mass  fraction  of  organic 
HAP  once  the  Administrator  has 
approved  it.  You  must  follow  the 
procedure  in  §  63.7(f)  to  submit  an 
alternative  test  method  for  approval. 

(3)  Information  from  the  supplier  or 
manufacturer  of  the  material.  You  may 
rely  on  information  other  than  that 
generated  by  the  test  methods  specified 
in  paragraphs  (e)(1)  and  (2)  of  this 
section,  such  as  manufacturer's 
formulation  data,  if  it  represents  each 
organic  HAP  that  is  present  at  0.1 
percent  by  mass  or  more  for  OSHA- 
defined  carcinogens,  as  specified  in  29 
CFR  1910.1200(d)(4),  and  at  1.0  percent 
bv  mass  or  more  for  other  compounds. 
If  there  is  a  disagreement  between  such 
information  and  results  of  a  test 
conducted  according  to  paragraph  {e)(l) 
or  (2)  of  this  section,  then  the  test 
method  results  will  take  precedence. 

(f)  Capture  of  electrodeposition  bake 
oven  emissions  You  must  show  that  the 
electrodeposition  bake  oven  meets  the 
criteria  in  sections  5.3  through  5.5  of 
Method  204  of  appendix  M  to  40  CFR 
part  51  and  directs  all  of  the  exhaust 
gases  from  the  bake  oven  to  an  add-on 
control  device. 

(g)  Control  of  electrodeposition  bake 
oven  emissions.  Determine  the 
efficiency  of  each  control  device  on 
each  electrodeposition  bake  oven  using 
the  procedures  in  §§63,3164  and 
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(h)  Compliance  demonstration.  To 
demonstrate  initial  compliance,  the 
organic  HAP  emissions  fn)m  the 
combined  primer-surfacer.  topcoat,  final 
repair,  glass  bonding  primer,  and  glass 
bonding  adhesive  operations  must  meet 
the  applicable  emission  limitation  in 
§  63.3090(b)  or  §  63.3091(b);  the  organic 
HAP  emissions  from  the 
electrodeposition  primer  operation  must 
meet  the  applicable  emissions 
limitations  in  §  63.3092(a)  or  (b).  You 
must  keep  all  records  as  required  by 
§§63  3130  and  63  3131    As  part  of  the 
Notification  of  Compliance  Status 
required  by  §63.3110.  you  must  submit 
a  statement  that  the  coating  operation(s) 
was  (were)  in  compliance  with  the 
emission  limitations  during  the  initial 
compliance  period  because  the  organic 
HAP  emission  rate  from  the  combined 
primer-surfacer.  topcoat,  final  repair, 
glass  bonding  primer,  and  glass  bonding 
adhesive  operations  was  less  than  or 
equal  to  the  applicable  emission  limit  in 
§  63  3090(b)  or  §  63.3091(b),  and  the 
organic  HAP  emissions  from  the 
olet;trodeposition  primer  operation  met 
the  applicable  emissions  limitations  in 
§  63.3092(a)  or  (b).  and  you  achieved  the 
operating  limits  required  by  §63.3093 
and  the  work  practice  standards 
required  by  §63.3094 

§633172     iH«»«rved] 

§63.3173     How  ijo  i  demonstrate 
continuous  compliance  with  the  emission 
limitations  ' 

(a)  To  demonstrate  continuous 
compliance  with  the  applicable 
emission  limit  in  §  63.3090(b)  or 

§  63.3091(b).  the  organic  HAP  emission 
rate  for  each  compliance  period 
determined  according  to  the  procedures 
in  §63.3171  must  be  equal  to  or  less 
than  the  applicable  emission  limit  in 
§63.3090(b)  or  §63. 3091(b).  A 
compliance  period  consists  of  1  month. 
Each  month  after  the  end  of  the  initial 
compliance  period  described  in 
§63.3170  is  a  compliance  period 
consisting  of  that  month.  You  must 
perform  the  calculations  in  §63.3171  on 
a  monthly  basis. 

(b)  If  the  organic  HAP  emission  rate 
for  any  1  month  compliance  period 
exceeded  the  applicable  emission  limit 
in  §  63.3090(b)  or  §  63.3091(b).  this  is  a 
deviation  from  the  emission  limitation 
for  that  compliance  period  and  must  be 
reported  as  specified  in  §§  63.31 10(c)(6) 
and  63.3120(a)(6). 

(c)  You  must  meet  the  requirements  of 
§  63. 3163(c)  through  (j). 


()th»T  Kequirt'ments  and  Information 

§63317S     Who  imp*efT»«ntt  and  •ntorces 
tt^is  sub^rt? 

U/  Mh.s  .subpart  can  be  implemented 
and  enforced  by  us,  EPA.  or  a  delegated 
authority  such  as  your  State,  local,  or 
tribal  agency  If  the  Administrator  has 
delegated  authority  to  your  State,  local, 
or  tribal  agency,  then  that  agency  (as 
well  as  EPA)  has  the  authority  to 
implement  and  enforce  this  subpart 
You  should  contact  your  EPA  Regional 
Office  to  find  out  if  implementation  and 
enforcement  of  this  subpart  is  delegated 
to  your  State,  local,  or  tribal  agency 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agem  \  uiid«r 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the  EPA 
Administrator  and  art-  rmi  tr.nisfcrrt'd  to 
the  State,  local,  or  tribal  a^i-m  v 

(c)  The  authonties  that  will  not  be 
delegated  to  State,  l(x:al,  or  tribal 
agencies  are  listed  in  paragraphs  (c)(1) 
thniugh  (4)  of  this  section; 

( 1 }  Approval  of  alternatives  to  the 
work  practice  standards  in  §63.3094 
under  §  63.6(g). 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §63. 7(e)(2)(ii)  and 
(fl  and  as  defined  in  §63.90. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §63.90. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 
§61  10(f)  and  as  defined  in  §63  90 

i»  6J  31  76     What  definitions  appty  to  this 
subpart? 

1  ei  ins  used  in  this  subpart  are 
defined  in  the  CAA.  in  40  CFR  63.2.  the 
General  Provisions  of  this  part,  and  in 
this  section  as  follows: 

Add-on  control  device  means  an  air 
pollution  control  device,  such  as  a 
thermal  oxidizer  or  carbon  adsorber, 
that  reduces  pollution  in  an  air  stream 
by  destruction  or  removal  before 
discharge  to  the  atmosphere. 

Addon  control  device  efficiency 
means  the  ratio  of  the  emissions 
collected  or  destroyed  by  an  add-on  air 
pollution  control  device  to  the  total 
emissions  that  are  introduced  into  the 
control  device,  expressed  as  a 
percentage. 

Adhesive  means  any  chemical 
substance  that  is  applied  for  the  purpose 
of  bonding  two  surfaces  together. 

Anti-chip  coating  means  a  sp>ecialty 
type  of  coating  designed  to  reduce  stone 
chipping  damage.  It  is  applied  on 
selected  vehicle  surfaces  that  are 
exposed  to  impingement  by  stones  and 
other  road  debris.  It  is  typically  applied 


after  the  electrodeposition  primer  and 
before  the  topcoat  coating  materials 
(may  be  used  as  S  type  of  primer- 
surfacer).  Anti-chip  coatings  are 
included  in  thr  primpr-surfacpr 
operation. 

As  appli'-'!  !!ll•.^^^  !!i'  '  I  iiuiilion  of  a 
coating  m.i''Ti,ii  .ift.T  uu  dilution  as  it 
is  being  app!i>   i  '     'if  substrate. 

As  suppii'':  nil, Ills  the  condition  of 
the  coatiiit;  in.iti nal  a.s  provided  by  the 
m.iiiiifi  hiriT  til  the  user,  either  iM'fnrt' 
or  aftiu  ii-duLing  for  application 

Automobile  means  a  motor  vehicle 
designed  to  carry  up  to  eight  passengers, 
excluding  vans,  sport  utility  vehicles, 
and  motor  vehicles  designed  primarily 
to  transport  lij^ht  load.^  of  property.  See 
also  Light-iiiitv  tru(  k 

Automct  .'r    riih'nr  light-duty  truck 
assembly  i'l  ill  im-ans  facilities 
involved  primarily  in  as.sembly  of 
automobiles  and  light-duty  trucks, 
including  coating  facilities  and 
prxi  t'sses. 

busecoat/clearcoat  means  a  topcoat 
system  applied  to  exterior  and  selected 
interior  vehicle  surfaces  primarily  to 
provide  an  aesthetically  pleasing 
appearance  and  acceptable  durability 
performance.  It  consists  of  a  layer  of 
pigmented  basecoat  color  coating, 
followed  directly  by  a  layer  of  a  clear  or 
semitransparent  coating.  It  may  include 
multiple  layers  of  color  coats  or  tinted 
clear  materials. 

Blackout  coating  means  a  type  of 
specialty  coating  applied  on  selected 
vehicle  surfaces  (including  areas  of  the 
engine  compartment  visible  through  the 
grill,  and  window  and  pillar  trim)  to 
provide  a  cosmetic  appearance. 
Typically  black  or  dark  gray  color. 
Blackout  coating  may  be  included  in 
either  the  primer-surfacer  or  topcoat 
operations. 

Capture  device  means  a  hood, 
enclosure,  reom.  floor  sweep,  or  other 
means  of  containing  or  collecting 
emissions  and  directing  those  emissions 
into  an  add-on  air  pollution  control 
device. 

Capture  efficiency  or  capture  system 
efficiency  means  the  portion  (expressed 
as  a  percentage)  of  the  pollutants  from 
an  emission  source  that  is  delivered  to 
an  add-on  control  device. 

Capture  system  means  one  or  more 
capture  devices  intended  to  collect 
emissions  generated  by  a  coating 
operation  in  the  use  of  coatings,  both  at 
the  point  of  a[)plication  and  at 
subsequent  points  where  emissions 
from  the  coatings  occur,  such  as  flash- 
off,  drying,  or  curing.  As  used  in  this 
subpart,  multiple  capture  devices  that 
collect  emissions  generated  by  a  coating 
operation  are  considered  a  single 
capture  system. 
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Catalytic  oxidizer  means  a  device  for 

oxidizing  pollutants  or  waste  materials 
via  flame  and  heat  incorporating  a 
catalyst  to  aid  the  combustion  at  lower 
operating  temperature 

Cleaning  material  means  a  solvent 
used  to  remove  contaminants  and  other 
materials  such  as  dirt,  grease,  oil.  and 
dried  (e.g..  depainting)  or  wet  coating 
from  a  substrate  before  or  after  coating 
application;  or  from  equipment 
associated  with  a  coating  operation, 
such  as  spray  booths,  spray  guns,  tanks, 
and  hangers  Thus,  it  includes  anv 
cleaning  material  used  on  substrates  or 
equipment  or  both. 

Coating  means  a  material  applied  to  a 
substrate  for  decorative,  protective,  or 
functional  purposes  Such  materials 
include,  but  are  not  limited  to,  paints, 
sealants,  caulks,  inks,  adhesives. 
primers,  deadeners.  and  maskants. 
bet oratne.  protective,  or  functional 
materials  that  consist  only  of  protective 
oils  for  metal,  acids,  bases,  or  any 
combination  of  these  substances  are  not 
considered  coatings  for  the  purposes  of 
this  subpart. 

Coating  operation  means  equipment 
used  to  apply  coating  to  a  substrate 
(coating  application)  and  to  dry  or  cure 
the  coating  after  application   A  single 
coating  operation  always  includes  at 
least  the  point  at  which  a  coating  is 
applied  and  all  subsequent  points  in  the 
affected  source  where  organic  HAP 
emissions  from  that  coating  occur. 
There  may  be  multiple  coating 
operations  in  an  affected  source.  Coating 
application  with  hand-held 
nonrefillable  aerosol  containers, 
touchup  markers,  marking  pens,  or 
piiistnping  equipment  is  not  a  coating 
operation  for  the  purposes  of  this 
subpart. 

Coating  solids  means  the  nonvolatile 
portion  of  the  cdating  that  makes  up  the 
dry  film. 

Continuous  parameter  monitoring 
system  ICPMSl  means  the  total 
equipment  that  may  be  required  to  meet 
the  data  acquisition  and  availability 
requirements  of  this  subpart;  used  to 
sample,  condition  (if  applicable), 
analyze,  and  provide  a  record  of  coating 
operation,  or  capture  system,  or  add-on 
control  device  parameters 

(Controlled  coating  operation  means  a 
coating  operation  from  which  some  or 
all  of  the  organic  H.A.P  emissions  are 
routed  through  an  emission  capture 
system  and  add-on  control  device. 

Day  tank  means  tank  with  agitation 
and  pumping  system  used  for  mixing 
■iiid  continuous  circulation  of  coatings 
from  the  paint  storage  area  to  the  spray 
booth  area  of  the  paintshop. 

Deadener  means  a  specialty  coating 
applied  to  selected  vehicle  underbody 


surfaces  for  the  purpose  of  reducing  the 
sound  of  road  noise  in  the  passenger 
compartment. 

Deposited  solids  means  the  solids 
component  of  the  coating  remains  on 
the  substrate  or  object  being  painted. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source; 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart 
including,  but  not  limited  to.  anv 
emission  limit,  operating  limit,  or  work 
practice  standard;  or 

(2)  Fails  to  meet  any  term  or  condition 
that  IS  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission  limit  or 
operating  limit  or  work  practice 
standard  in  this  subpart  during  startup, 
shutdown,  or  malfunction,  regardless  of 
w  hether  or  not  such  failure  is  permitted 
by  this  subpart 

Electrodeposition  primer  or 
electrocoating  primer  means  a  process 
of  applying  a  protective,  corrosion- 
resistant  waterborne  primer  on  exterior 
and  interior  surfaces  that  provides 
thorough  coverage  of  recessed  areas. 

It  is  a  dip  coating  method  that  uses  an 
electrical  field  to  apply  or  deposit  the 
conductive  coating  material  onto  the 
part  The  object  being  painted  acts  as  an 
electrode  that  is  oppositely  charged 
from  the  particles  of  paint  in  the  dip 
tank  Also  referred  to  as  E-Coat,  Uni- 
Prime,  and  ELPO  Primer. 

Emission  limitation  means  an 
emission  limit,  operating  limit,  or  work 
practice  standard 

Final  repair  me/dns  the  operations 
performed  and  coating(s)  applied 
outside  of  the  paint  shop  to  completely- 
assembled  motor  vehicles  or  in  low- 
bake  off-line  operations  within  the  paint 
shop  to  correct  damage  or  imperfections 
in  the  coating. 

Flash-off  area  means  the  portion  of  a 
coating  process  between  the  coating 
application  station  and  the  next  coating 
application  station  or  drying  oven 
where  solvent  begins  to  evaporate  from 
the  coated  vehicle 

Glass  bonding  adhesive  means  an 
adhesive  used  to  bond  windshield  or 
other  glass  to  an  automobile  or  light- 
duty  truck  body 

Glass  bonding  primer  means  a  primer 
applied  to  windshield  or  other  glass,  or 
to  body  openings  to  prepare  the  glass  or 
body  openings  for  the  application  of 
glass  bonding  adhesive,  or  the 
installation  of  adhesive  bonded  glass. 

Guide  coat  means  Primer-surfacer. 


In-line  repair  operation  means  the 
process  of  surface  preparation  and 
application  of  coatings  on  the  paint  line 
in  the  paint  shop  to  correct  damage  or 
imperfections  m  the  coating  finish.  Also 
referred  to  as  high  bake  repair  or  high 
bake  reprocess 

Light-duty  truck  means  vans,  sport 
utilitN  \  ehicles,  and  motor  vehicles 
designed  primarily  to  transport  light 
loads  of  property  with  gross  vehicle 
weight  rating  of  8,500  lbs  or  less. 

Manufacturer's  formulation  data 
means  data  on  a  material  (such  as  a 
coating)  that  are  supplied  by  the 
material  manufacturer  based  on 
knowledge  of  the  ingredients  used  to 
manufacture  that  material,  rather  than 
based  on  testing  of  the  matenai  with  the 
test  methods  specified  in  §§63.3151  and 
63.3161.  Manufacturer's  formulation 
data  may  include,  but  are  not  limited  to, 
information  on  density,  organic  HAP 
content,  volatile  organic  matter  content, 
and  coating  solids  content. 

Mass  fraction  of  organic  HAP  means 
the  ratio  of  the  mass  of  organic  HAP  to 
the  mass  of  a  material  in  which  it  is 
contained,  expressed  as  kg  of  organic 
HAP  per  kg  of  material. 

Month  means  a  calendar  month  or  a 
pre-specified  period  of  28  days  to  35 
days  to  allow  for  flexibility  in 
recordkeeping  when  data  are  based  on 
a  business  accounting  period. 

Organic  HAP  content  means  the  mass 
of  organic  HAP  per  mass  of  coating 
material. 

Paint  shop  means  that  area  of  an 
automobile  assembly  plant  in  which 
vehicle  bodies  are  cleaned,  phosphated, 
and  coatings  (including 
electrodeposition  primer,  primer- 
surfacer,  topcoat,  and  deadener)  are 
applied. 

Permanent  total  enclosure  (PTE) 
means  a  permanently  installed 
enclosure  that  meets  the  criteria  of 
Method  204  of  appendix  M.  40  CFR  part 
5 1 ,  for  a  PTE  and  that  directs  all  the 
exhaust  gases  from  the  enclosure  to  an 
add-on  control  device. 

Primer-surfacer  means  an 
intermediate  protective  coating  applied 
on  the  electrodeposition  primer  and 
under  the  topcoat  It  provides  adhesion, 
protection,  and  appearance  properties  to 
the  total  finish.  Also  called  a  guide  coat 
or  surfacer. 

Purge/clean  operation  means  the 
process  of  flushing  paint  out  and 
cleaning  the  spray  lines  when  changing 
colors  or  to  remove  undesired  material. 
It  includes  use  of  air  and  solvents  to 
clean  the  lines. 

Purge  capture  means  the  capture  of 
purge  solvent  and  materials  into  a 
closed  collection  system  immediately 
after  purging  the  system.  It  is  used  to 
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prevent  the  release  of  organic  HAP 
emissions  and  includes  the  disposal  of 
the  captured  purge  material. 

Purge  materia]  means  the  coating  and 
associated  cleaning  solvent  materials 
expelled  from  the  spray  system  during 
the  process  of  cleaning  the  spray  lines 
and  applicators  when  color-changing  or 
to  maintain  the  cleanliness  of  the  spray 
system. 

Protective  oil  means  an  organic 
material  that  is  applied  to  metal  for  the 
purpose  of  providing  lubrication  or 
protection  from  corrosion  without 
forming  a  solid  film.  This  definition  of 
protective  oil  includes,  but  is  not 
limited  to.  lubricating  oils,  evaporative 
oils  (including  those  that  evaporate 
completely),  and  extrusion  oils. 

Research  or  laboratory  facility  means 
a  facility  whose  primary  purpose  is  for 
research  and  development  of  new 
processes  and  products,  that  is 
conducted  under  the  close  supervision 
of  technically  trained  personnel,  and  is 
not  engaged  in  the  manufacture  of  final 
or  intermediate  products  for  commercial 
purposes,  except  in  a  de  minimis 
manner. 

Responsible  official  means 
responsible  official  as  defined  in  40  CFR 
70.2. 


Spraybooth  means  a  ventilated 
structure  housing  automatic  and/or 
manual  spray  application  equipment  for 
coating  operations.  Includes  facilities 
for  the  capture  and  entrapment  of 
particulate  overspray. 

Startup,  initial  means  the  first  time 
equipment  is  brought  online  in  a 
facility. 

Surface  preparation  means  use  of  a 
cleaning  material  on  a  portion  of  or  all 
of  a  substrate.  This  includes  use  of  a 
cleaning  material  to  remove  dried 
coating,  which  is  sometimes  called 
"depainting." 

Surfacer  means  Primer-surfacer. 

Tack- wipe  means  solvent  impregnated 
cloth  used  to  remove  dust  from  surfaces 
prior  to  application  of  coatings. 

Temporary  total  enclosure  means  an 
enclosure  constructed  for  the  purpose  of 
measuring  the  capture  efficiency  of 
pollutants  emitted  from  a  given  source 
as  defined  in  Method  204  of  appendix 
M.  40  CFR  part  51. 

Thermal  oxidizer  means  a  device  for 
oxidizing  air  pollutants  or  waste 
materials  via  flame  and  heat. 

Thinner  means  an  organic  solvent  that 
is  added  to  a  coating  after  the  coating  is 
received  from  the  supplier. 

Topcoat  means  the  nnal  coating 
system  applied  to  provide  the  final  color 


and/or  a  protective  finish.  May  be  a 
Monocoat  color  or  Basecoat/Clearcoat 
system. 

Total  volatile  hydrocarbon  (TVH) 
means  the  total  .niiinint  .if  ndn.Kjueous 
volatile  organi(   in.int  i  .i.-ifiiiniii'd 
according!-  M.'Mmi!n  .'ii-4  .ni.i  .:(i4A 
through  F  I  i  iiiC'iuii  V  M  t'    4n  (  IK  part 
51  and  sub-.t;tutiiii;  ifn'  ''Tni  'V\'\\  each 
place  in  tht   nn  '!;.  .i-  'a  \\itv  itn'  '•■in, 
VOC  is  usud.  llu   1  \  ji  includes  buili 
VOC  and  non-VOC. 

Transfer  efficiency  means  the  ratio  of 
the  amount  of  coating  solids  deposited 
onto  the  surface  of  the  object  to  the  total 
amount  of  coating  solids  sprayed  while 
applying  the  coating  to  the  object. 

Uncontrolled  coating  operation  means 
a  coating  operation  from  which  none  of 
the  organic  HAP  emissions  are  routed 
through  an  emission  capture  system  and 
add-on  control  device. 

Volatile  organic  compound  (VOC) 
means  any  compound  defined  as  VOC 
in40CFR51.100(s) 

Volume  fraction  of  coating  solids 
means  the  ratio  of  the  volume  of  coating 
solids  (also  known  as  volume  of 
nonvolatiles)  to  the  volume  of  coating; 
liters  of  coating  solids  per  liter  of 
coating. 
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Table  1  to  Subpart  ill!  of  Part  63.— Operating  Limits  for  Capture  Systems  and  Add-On  Control  Devices 

(If  you  are  required  to  comply  with  operating  limits  by  §63  3093,  you  must  comply  with  the  applicable  operating  limits  in  the  following  table] 


Fof  the  following  device 


1 .  thermal  oxidizer 


2.  catalytic  oxidizer 


You  must  meet  the  following  operating  limit 


And  you  must  demonstrate  continuous  compliance  with 
the  operatirtg  limit  by 


a.  the  average  combustion  temperature  in  any  3-hour 
penod  must  not  fall  below  the  combustion  tempera-  i 
ture  limit  established  according  to  §63  3167(a) 


a.  ttie  average  temperature  measured  )ust  before  tt>e 
catalyst  bed  m  any  3-hour  period  must  not  tall  below 
the  limit  established  accor(*r>g  to  §63  3167(b).  arnl  ' 
either 

b    ensure    that    the    average    temperature    difference 
across  the  catalyst  bed  m  any  3-hour  penod  does  not  ' 
fall  below  the  temperature  difference  limit  established 
according  to  §63  3167(b)(2);  or 


c    develop  and  implement  an  inspection  arxJ  mainte- 
nance plan  according  to  §63  3167(b)(4) 


I  collecting  the  combustion  temperature  data  according 
to  §63  3168(c). 

II  reducing  the  data  to  3-hour  block  averages;  and 

lii  maintaining  the  3-hour  average  combustion  tempera- 
ture at  or  above  the  temperature  limit 

i.  collecting  tt>e  temperature  data  according  to 
§63  3168(0. 

II  reducing  the  data  to  3-hour  block  averages,  and 

III  maintaining  the  3-hour  average  temperature  before 
the  catalyst  bed  at  or  atx)ve  the  temperature  limit 

I  collecting  tt>e  temperature  data  according  to 
§63  3168(c); 

II  reducing  the  data  to  3-hour  bkxk  averages  and 

Ni  maintaining  ttie  3-hour  average  terriperature  dif- 
ference at  or  above  the  temperature  differerice  limit 
or 

I  maintaining  an  up-to-date  inspection  and  ndinte 
nance  plan,  records  ol  annual  catalyst  activity 
checks  records  ot  monthly  inspections  of  ttie  oxidizer 
system,  and  records  of  the  annual  interrwi  inspec- 
tions ol  the  catalyst  bed  It  a  problem  is  discovered 
dunng  a  monthly  or  annual  inspection  required  by 
§63  3167(b)(4),  you  must  take  correctivr  ariton  as 
soon  as  practicable  consistent  with  the  -^  <i  itai  tur- 
er's  recommendations 
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Table  1  to  Subpart  IMI  of  Part  63  — QPERATiNG  Limits  fqr  CAc.jr^t  S-s-^E'.'S  i\:  Add-On  Control  Devices— 

Continued 
[If  you  are  required  to  comply  witn  operating  limits  by  §63  3093,  you  must  comply  with  the  applicable  operating  limits  in  the  following  table] 


For  the  following  device 


3.  cart>on  adsort)er 


4  condenser 


5.  corKentrators,  including 
zeolite  wheels  and  rotary 
cartx)n  adsortjers. 


6  emission  capture  system 
that  is  a  PTE. 


7  emission  capture  system 
that  IS  not  a  PTE 


You  Tijs!  -neet  f-^e  foMownq  ooeratlng  limit 


And  you  must  demonstrate  continuous  compliance  with 
the  operating  limit  by 


a.  the  total  regeneration  desorbmg  gas  {eg .  steam  or 
nitrogen)  mass  flov\  for  each  carbon  bed  regenera- 
tion cycle  must  not  fai.  DeiOA  the  tota!  regeneration 
desorbmg  gas  mass  tiO^^  im  •  estaDiiS^eC  according 
to  §63  3167(01 

b.  the  temperature  ol  tie  cat>o-~  Dec  a^e'  coT^'Pietiog 
eacn  regeneration  ana  any  coo'  rig  cycie  '^js'  nc 
exceed  the  carbon  bed  ternpe'ai...r6  "n;i  estaD^iS'ied 
according  to  §63  3167(c). 


a.  the  average  condenser  outlet  (product  side)  gas  tem- 
perature in  any  3-hour  penod  must  not  exceed  the 

temperature       'imit       esiabi-shec       according       to 

§63  3i67.d! 

a  the  average  gas  lemperatu'e  a'  ^ne  oesorption  con- 
centrate stream  m  any  3-hou'  pe' :>o  ^jst  not  fall 
below  the  limit  established  according  lo  §63  3167(e). 

b.  the  ave'age  press^'e  drop  of  the  dilute  stream 
across  the  concentrator  in  any  3-hour  period  must 
not  tali  below  the  limit  established  according  to 
§633l67(e) 


a.  the  direction  ot  the  air  flow  at  all  times  must  be  into 
the  enclosure,  and  either 


b.  the  average  tac  a  ve'ocity  of  air  through  all  natural 
draft  openings  in  the  enclosure  must  be  at  least  200 
feet  per  minute,  or 


c.  the  pressure  drop  across  the  enclosure  must  be  at 
least  0  007  inch  water  as  established  m  Method  204 
of  appendix  M  to  40  CFR  part  51 


a.  the  average  gas  volumetric  flow  rate  or  duel  static 
pressure  m  each  duct  between  a  capture  device  and 
add-on  control  device  inlet  in  any  3-hour  penod  must 
not  fall  below  the  average  volumetric  flow  rate  or 
duct  static  pressure  limit  established  for  that  r.aoij^e 
device  according  to  §63  3167(f). 


I  measuring  the  total  regeneration  desortjing  gas  (e.g . 
steam  or  nitrogen)  mass  flow  for  each  regeneration 
cycle  according  to  §63  3168(d),  and 

ii,   maintaining   the  total   regeneration   desorbmg  gas 
mass  flow  at  or  above  ttie  mass  ftow  limit 
measuring  ttie  temperature  of  the  cartxjn  bed  after 
completing  each  regeneration  and  any  cooling  cycle 
according  to  §63  3168(d)   and 

Ii.  operating  the  cart)on  beds  such  that  each  cartwn 
bed  is  not  returned  to  service  until  completing  each 
regeneration  and  any  cooling  cycle  until  the  recorded 
temperature  of  the  cartxxi  bed  is  at  or  t>elow  the 
temperature  limit 

I  collecting  the  condenser  outlet  (product  side)  gas 
temperature  according  to  §63  3168(e): 

ii.  reducing  the  data  to  3-hour  block  averages  and 

iii.  maintaining  the  3-hour  average  gas  temperature  at 
the  outlet  at  or  below  tfie  temperature  limit 

i.  collecting  the  temperature  data  according  to 
§  63.3168(f); 

ii.  reducing  the  data  to  3-hour  block  averages,  and 

ill  maintaining  the  3-fiour  average  temperature  at  or 
above  the  temperature  limit 

i.  collecting  tfie  pressure  drop  data  according  to 
§ 63.3168(f);  and 

ii.  reducing  the  pressure  drop  data  to  3-hour  block 
averages;  and 

iii.  maintaining  the  3-hour  average  pressure  drop  at  or 
above  the  pressure  drop  limit. 

i.  collecting  the  direction  of  air  flow,  and  either  the  faaal 
velocity  of  air  through  all  natural  draft  openings  ac- 
cording to  §63  3168(g)(1)  or  the  pressure  drop 
across  the  enclosure  according  to  §63  3168(g)(2), 
ar>d 

ii.  maintaining  the  facial  vekx:ity  of  air  flow  through  all 
natural  draft  openings  or  the  pressure  drop  at  or 
atwve  the  facial  velocity  limit  or  pressure  drop  limit, 
arKJ  maintaining  the  direction  of  air  flow  into  the  en- 
closure at  all  times 

i.  collecting  ttie  direction  of  air  flow,  and  either  ttie  faoal 
velocity  of  air  through  all  natural  draft  openings  ac- 
cording to  §  63.3168(g)(1)  or  the  pressure  drop 
across  the  enclosure  according  to  §63.31 68(g)(2); 
and 

H.  maintaining  the  facial  velocity  of  air  flow  through  all 
natural  draft  openings  or  the  pressure  drop  at  or 
atx>ve  ttie  facial  velocity  limit  or  pressure  drop  limit, 
and  maintaining  the  direction  of  air  flow  into  the  en- 
closure at  all  times 

collecting  the  direction  of  air  flow,  and  either  tfie  facial 
velocity  of  air  through  all  natural  draft  openings  ac- 
cording to  §63  3168(g)(1)  or  ttie  pressure  drop 
across  the  enclosure  according  to  §63.31 68(g)(2); 
and 

Ii.  maintaining  tfie  facial  velocity  of  air  flow  through  all 
natural  draft  openings  or  the  pressure  drop  at  or 
above  the  facial  velocity  limit  or  pressure  drop  limit, 
and  maintaining  the  direction  ot  air  flow  into  ttie  en- 
closure at  all  timet 

collecting  the  gas  voiumetnc  flow  rate  or  duct  static 
pressure  for  each  capture  device  according  to 
§63  3i68(gi 

II  reducing  the  data  to  3-hour  block  averages  and 

iii,  maintaining  the  3-hour  average  gas  volumetnc  ftow 
rate  or  duct  static  pressure  tor  each  capture  device 
at  or  above  the  gas  volumetric  flow  rate  or  duct  static 
pressure  limit. 
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i .  .„._  _    J  Subpart  Mil  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  till  of  Part  63 

[Yoo  must  comply  with  tfie  applicable  General  Provisions  requirements  according  to  the  following  table] 


Citation 


§631(a)(1H14) 
§63  1(b)(1H3) 

§63  1(c)(1) 
§63  1(c)(2H3) 
§63  1(c)(4H5) 
§631(e) 

§632 

§63  3(a)-<c) 

§63  4(a)(1H5) 

§63  4(bHc) 

§63  5(a) 

§63  5(b)(1H6) 

§  63.5(d) 

§63.5(6) 
§63  5(f) 

§63  6(a) 

§63.6(b)(1H7) 

§63  6(c)(1H5) 
§63  6(e)(1H2) 
§63  6(e)(3) 


§63  6(0(1) 

§63  6(f)(2H3) 
§63  6(g)(1H3) 
§63  6(h) 


§63  6(i)(1H16) 
§63  60) 
§637(a)(1) 


§63  7(a)(2) 


§63  7(a)(3) 
§63  7(b)-(e) 


§  63.7(f) 
§63  7(gHh) 

§63.8(a)(1H3) 

§63  8(a)(4) 
§63  8(b) 


Subject 


General  Applicabtlity  

Initial  Applicability  Determination 


Applicability  After  Standard  Estatjitshed  

Applicability  of  Permit  Program  for  Area  Sources 

Extensions  and  Notifications 

Applicability  of  Permit  Program  Before  Relevant 
Standard  is  Set. 

Definitions 

Units  and  Abbreviattoos  

Prohibited  Activities  

Circumvention/Severability 

Construction/Reconstruction  

Requirements  for  Existing,  Newly  Constructed, 
and  Reconstructed  Sources 

Application  lor  Approval  of  Constmction/Recon- 
struction 

Approval  of  Construction/Reconstruction 

Approval  of  Construction/Reconstruction  Based 
on  Pnor  State  Review 

Compliance  With  Standards  and  Maintenance  Re- 
quirements—Applicability 

Compliance  Dates  for  New  and  Reconstructed 
Sources 

Comptiance  Dates  for  Existing  Sources  

Operation  and  Maintenance 

Startup.  Shutdown,  and  Mallunction  Ptan  


Compliance  Except  Dunng  Startup.  Shutdown, 
and  Malfunction 

Methods  for  Determining  Compliance  

Use  of  an  Alternative  Standard  

Compliance  With  Opacity/Visible  Emission  Stand- 
ards 


Applicable 
to  subpart 
•       nil 


Extension  of  Compliance  

Presidential  Compliance  Exemption  

Performance  Test  Requirements — Applicability 


Perlormance  Test  Requirements — Dates 


Performance  Tests  Required  By  the  Administrator 
Perlormance     Test      Requirements — Notification. 
Quality    Assurance     Facilities    Necessary    for 
Safe  Testing  Conditions  Dunng  Test 

Performance  Test  Requirenrients — Use  of  Alter- 
native Test  Method 

Performance  Test  Requirements — Data  Analysis, 
Recordkeeping,  Reporting,  Waiver  of  Test 


Monitonng  Requirements — Applicability 


Additional  Monitoring  Requirements 
Conduct  of  Monitoring  


Yes 

Yes 

Yes 
No 
Yes 
Yes 

Yes 
Yes 
Yes 
Yes 
Yes 
Yes 

Yes 

Yes 
Yes 

Yes 

Yes 

Yes 
Yes 
Yes 


Yes 

Yes 
Yes 

No 


Yes 
Yes 
Yes 


Yes 


Yes 

Yes 


Yes 

Yes 

Yes 

No 
Yes 


Explanation 


Applicability  to  subpart   MM   is  also  specified  in 
§633181 

Area  sources  are  not  subiect  to  or  subpart  Mil 


Additional  definitions  are  specified  in  §63  3176. 


§63  3083  specifies  the  compliance  dates 
§63  3083  specifies  the  compliance  dates 

Only  sources  using  an  add-on  control  device  to 
comply  with  the  staridard  must  complete  start- 
up, shutdown,  and  malfunction  plans 

Applies  only  to  sources  using  an  add-on  control 
device  to  comply  with  tfie  standards. 


Subpart  nil  does  not  establish  opacity  standards 
and  does  not  require  continuous  opacity  moni- 
tonng systems  (COMS) 


Applies  to  all  affected  sources  Additional  require- 
ments for  performance  testing  are  specified  in 
§§63  3164  and  63  3166 

Applies  only  to  pertomiance  tests  for  capture  sys- 
tem and  control  device  efficiency  at  sources 
using  these  to  comply  with  the  standards 
§63  3160  speafies  the  schedule  for  perform- 
ance test  requirements  that  are  eariier  than 
those  specified  in  §63  7(a)(2) 

Applies  only  to  performance  tests  for  capture  sys- 
tem and  add-on  control  device  efficiency  at 
sources  using  these  to  comply  with  the  stand- 
ards. 

Applies  to  alltest  methods  except  those  used  to 
determine  capture  system  efficiency 

Applies  only  to  pertomnance  tests  for  capture  sys- 
tem and  add-on  control  device  efficiency  at 
sources  using  these  to  comphy  with  the  stand- 
ards 

Applies  only  to  monitonng  of  capture  system  and 
add-on  control  device  efficiency  at  sources 
using  these  to  comply  with  ttie  standards  Addi- 
tional requirements  for  momtonnq  arr  specified 
in  §63  3168 

Subpart  Mil  does  not  have  monitonng  require- 
ments tor  flares 


Federal  Register /Vol.  67.  No.  247  /  Tuesday.  December  24.  2002    Proposed  R-iles 


78661 


Table  2  to  Subpart  nil  of  Part  63.— Applicability  of  General  Provisions  tc  Subpart  mi  of  Pap-  65— 

Continued 
[You  must  comply  with  the  applicable  Ger>eral  Provisions  requirements  according  to  the  fotiowi-x:  latjle] 


Citation 


§63  8(c)ni-(3) 

§63  8<cH4) 

§63  8<ch5) 
§63  8(c)(6) 


§63  8(c)(7) 
§63  8icU8) 

§63  SidHiei 

§63  8(t)i1H5j 
§63  8it-.i6) 

§63  8(g)(1)- 

§63  9!ai-(d) 
§63  9(e) 


§  63  9(0 

§63  9igli'1)-(3) 

§63  9(h) 

§  63  9(1) 
§  63  9(j) 
§  63  '  0(  a  • 

§63  ^  0(b)(1) 

§63  10(b)(2)(i)-(v) 


§63  10(b)(2)(vi)-(>d) 

§63  lO(bK2)(xii) 
§63  '0ibl(2)(xiii) 

§6"^  i0ibM2)(xiv) 
§63  10(b)(3) 


§63  10(ci(7)-8i 
§63  10(ci(9m15) 
§63  lO(dHl) 

§63  I0idi.:2i 

§63  I0.dh3- 

§63  i0idii4i 

§63  'Cud, ,5) 


Subject 


Continuous  Monitonng  Systems  (CMS)  Of)eration 
ar>d  Mamtenarrce 


CMS     „ 

COMS  ! 

CMS  Requrements  

CMS  Oui-ol-Control  Penods  

CMS  Out-ol-Contro*  Penods  Repoling     

Quality  Contro'   Program  ano  CMS   Performance 
Evaluation 

Use  ol  an  Alternative  Monitonng  Method  

Aitemative  to  Relative  Accuracy  Test        .: '..... 

Data  Reduction    

Notification  Requirements  

Notitication  0*  Performance  "^est        

Notification  of  V.sibie  Emissions  Opact^  'est   

Additional  Notifications  Wne'"  Us^ng  CMS  

Notification  o*  Compliance  Statj.?     

Adiustment  of  Submittai  Deadlines    

Change  m  Previous  Information 
Recordt<eeping,'Reporting  — Appiicabnitv  ana  Ge' 

era!  Information 
General  Recordkeeping  Requirements       

Recordkeeping    Relevant    tc    Startup     Shutdown 
and  Malfunction  Penoos  and  CMS 

Records  

Recordkeeping  Requirements  to'  App-cabnitv  Oe 

termunations 
Additional      Recordkeeping      Requrements      to"- 

Sources  with  CMS 

Genera:  Reporting  Requirements      

Repor"  o*  Performance  Test  Results  

Reporting  Opacity  o'  Visibie  Emissions  Obseaa- 

tions 
Progress   Reports   to'   Sources   W^tr   C,jmpi,ance 

Extensions 
Startup   Shutdown   and  Malfunction  Repo.'is    


Applicable 

to  subpart 

till 


txpianaiKXi 


Yes 

No 

No 
No 


No 

No 

Nc 

*es 
No 

No 

Yes 

*'es 


No 
No 

Yes 

Yes 

Yes 

"es 

Yes 

Yes 


>  es 
No 

'^es 
Yes 

Yes 

No 
Yes 
Yes 

Yes 

No 

res 
Yes 


Applies  ont\  tc  r^onitonng  o'  captu'e  svstem  anc 
ado-OTi    contro«    device    efttcieno    a;    sources 
using  these  tc  cornpK  wit^  the  slanoaros    4od 
tiona'    requ)renr>ents    tor    CMS    operatKXii    a.'v. 
mairrtenance  are  speatied  f-  §  63  3  ■  68 

§  63  3 1 68  specifies  tt^e  regairerr>ent<  to*  tne  c»c>ef 
ation  ot  CMS  tor  capture  systems  a'K  arJo-or- 
control  devices  a!  sources  jsmg  rnese  tc  oo'^- 
pfy  with  the  standards 

Subpart  iin  cJoes  not  have  ooBOVy  y  *■  sit>te  em* 
sion  starxJards 

§63  3'68    specfhes    the    'eaui-ements.    to-    '^c>n 
lon.ng  systems  foi  capture  sv'Stems  anc  aac-or 
control  devces  a'  sou'"ces  ustr>g  these  <c   cxy^ 
piv  with  tr>e  stanoards 

§63  3'?C.  "^gui'es  'epot'og  :v  ,;'MS   ^'S  :>' -,v\'o 

penods 
Subpart   ill;   aoes    no'    i-e-qui't   me    .^st    S    .,.j"t'-- 

uOuS  emiSStOns  monlonng   S>Ste""'S 

Subpa-"  i"  ooes  ■'■<y  'eoj.-t-  '-■'^  _se  of  contin- 
uous emissions  monitan-i-  s, stems 

§§63  3'' 6'  a  no  5  63 '-'6^  s.:>ecity  monitoring 
data  'eduction 

Applies  on'v  i;  r,apt..'p  "^vstem  arnl  add-on  control 
dev'ce  peno'mance  >ests  at  sources  using 
these  tc  comps  wf-  rne  sta-via'ds 

Subpan  I!!,  ooes  no:  "ave  x-ac.\f  oi  .>SiDi€  fen-.,&. 
S'O'"  standards 

Subpart  ilii  does  nn*  'eoj-e  tf>e  use  of  contin- 
uous emissio'^.s  momto'ing  systems 

§63.3110  specifies  the  dates  tor  submitting  tt>e 
notification  of  compliance  status. 


Ada^'iona       a-e        e;iji'e-'t-"ts      specified      in 

{jSie.3  :--3:  and63.3131 
Rea^  •e'^e"ts  tor  startup   shuloo>N'     ?."•:  •^a'+jnc- 

tj"  'f^rroi    ''"  .   app'\  *:     ap'.-'f-  •:•.*!&">  a  ^d 

a-ic-y-    ;;.^"'j    De>  :ei  ^sec  !_  comp.')  w.Vr.  toe 

s'anaa'ds 


Subpart  llll  does  not  require  the  use  of  contin- 
uous emissions  monitonng  systems 


The  samp  ^eco'-rts  a^e  required  in  §63  3120(a)(6). 

eoj-e-^'P-ts      are      specified      in 

ecj  'eme'i^       .-,-(-       s:>e"  '>e:       in 

e3^  e    upacfty  or  visit>le 


AoditiOna 

§63  5- 
A^ao'tona 

§63  3- 20  b 
Subpa'''         does    no' 

em.ss'ons  obse^vat'O 


Appi.es  nniy  to  captj'e  s.sie'~'t  a-o  a,').'"  >-  con- 
trol oe.'cei  usee  ';  cc^^o'v  w"  t'>f  s'.anoa'o^ 
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Table  2  to  Subpart 


OF  Part  63.— Applicability  oi^  GF'.f--.  f^wqvisions  ^c,  Suspf^^^'  mi  ^"  ► 

Continued 
[You  must  comply  with  the  applicabte  General  Hrovisions  requirements  according  to  the  foilowing  table) 


Piu-  63- 


Citatkxi 


§63  10(e)(1H2) 

§63  10(e)(3) 

§63  10(e)(4) 

§63.10(0 
§6311 

§6312 
§6313 
§63.14 
§63.15 


Subtect 


Additional  CMS  Reports 

Excess  Emissions/CMS  Pertormance  Reports 
COMS  Data  Reports  


Recofdkeeping/Reporting  Waiver  

Control  Device  Requirenwnts/Flares 


State  Authonty  and  Delegations    

Addresses  

IrKorpofation  by  Reference 

Availability  ot  InformatiorVConfidentialHy 


Applicable 

to  subpart 

III) 


No 
No 
No 

Yes 

No 

Yes 


Explanation 


Yes 

Yes 


Subpart  nil  does  not  require  the  use  of  contin- 
uous emissions  mor)itorir)g  systems. 

§63  3120(b)   specifies   the   contents   of   penodic 

cofnp))iance  repnxls 
Subpart   Mil   does   not   specify   requirements   for 

opacity  or  COMS. 

Subpart  nil  does  not  specify  use  of  flares  for  com- 
pliance 

Yes 


Table  3  to  Subpart  nil  of  Part  63.— Default  Organic  map  m-.      f-^action  for  Solvents  and  Solvent  b  fnds 

lYou  may  use  the  mass  fraction  values  m  the  following  table  for  solvent  blends  for  whtch  you  do  not  have  test  data  or  manufacturer's  formulation 

data] 


Solvent/Solvent  blend 


1  Toluene 

2  Xylene(8) 

3.  Hexane  

4.  n-Hexane  

5  Ethylbenzene  

6  Aliphatic  140    

7  Aromatic  100    

8  Aromatic  150     

9  Aromatic  naphttia  

10  Aromatic  solvent     

11  Exempt  mineral  spiritt  

12  Ligrotnes  (VM  &  P)  

13  Lactol  spirts  

14  Low  aronutic  white  spirit  .... 

15  Mineral  spints         

16  Hydrotreated  naphtha  

1 7  Hydrotreated  light  distillate  . 

18  Stoddard  solvent  

19  Super  high-flash  naphttwi  ... 

20  Varsol*  solvent  

21  VM  4  P  naphtha  

22.  Petroleum  distNlate  mixtue 


CAS  No 


Average  or- 
ganic HAP 
mass  traction 


108-88-3 
1330-20-7 
110-54-3 
110-54-3 
100-41^ 


64742-95-6 
64742-94-5 

8032-32-4 

8032-32-4 
64742-89-6 
64742-«2-1 
64742-88-7 
64742^t»-9 
64742-47-8 

8052-41-3 
64742-9S-6 

8052-49-3 
64742-89-8 
68477-31-6 


1.0 

1.0 

0.5 

1.0 

1.0 

0 

0.02 

009 

0.02 

0.1 

0 

0 

015 

0 

0.01 

0 

0001 

001 

0.05 

001 

0.06 

0.06 


Typical  organic  HAP,  percent  by  mass 


Toluene 

Xylenes,  ethylberuene. 

rvhexane. 

r>-hexane. 

Ethytbenzerie 

None 

1%  xylene.  1%  cumene. 

N,ipf-!h,i!ene 

,,i.'tf   1%  cumene. 
N  !;'''►  li.-ne 

None 

Toluene 

None 

Xylenes. 

None 

Toluene 

Xylenes 

Xylenes 

0  5%  xylenes.  0  5%  ethylbenzene. 

3%  toluene,  3°o  xylene 

4%  naphthalene.  4%  biphenyl. 


TABLE  4  TO  Subpart  MM  of  Part  63— Default  Organic  HAP  Mass  Fraction  for  Petroleum  Solvent  Groups^ 

fYou  mav  use  the  mass  fraction  values  in  the  following  table  for  solvent  blends  for  which  you  do  not  have  test  data  or  manufacturer  s  formulation 
^  data] 


Solvent  type 


MtphtfiC 
Aromatic 


Average  or- 
ganicHAP 
mass  frac- 
tion 


0.03 
006 


Typical  organic  HAP,  percent  by  mass 


1%  Xylene,  1%  Toluene,  and  1%  Ethytwnzene 
4%  Xylene.  1%  Toluene,  and  1%  Ethytwnzene. 


'Use  this  table  only  rf  the  solvent  blend  does  not  match  any  o«  the  solvent  blends  in  Table  3  to  this  subpart   and  yotj  onty  know  whether  the 

blend  is  aliphatic  or  aromatic  .  ^        ^  .         .       k      . ..      c      ., 

"eg    Mineral  Spints  135,  Mineral  Spints  150  EC    Naphtha   Mixed  Hydrocaitwn,  Aliphatic  Hydrocart.-^    Ai,[.fM!i.    N  ij.r -  v.    \.ipmr.oi  Spirits, 

Petroteum  Spints,  Petroleum  Oil  Petroleum  Naphtha,  Solvent  Naphtha  Solvent  Blend 

'  eg.  Medium-flash  Naphtha,  High-flash  Naphtha,  Aromatic  Naphtha,  Light  Aromai" 

cartKXis,  Light  Aromatic  Solvent 


,);) 


hr»-' 


,qh- 


.i'tuKib  Aromatic  Hydro- 
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PART  264— {AMENDED] 

1  rhi-  .tutliiirit\-  I  itatMii  inr  fiart  ih4 
contiim*''-  t>)  MMfi  a--  fniiows: 

AuthoritN    4_  I    i,  t     byu.T,  t)912(a),  6924 
692.^,  6M^-    (.Mj,H(h).  and  6974 

2  .StM  IMH  JB4  1030  is  dmended  by 
■iddinu  [inra^raph  ;h,  Id  redd  as  foHr'w; 

§264  1050     Applicability, 

(h    PurL;»'ii  <  Matiiijj^  and  Miiveiit'^  fn'Ui 
autM!!i..hi!t'  ami  light -dutv  true  i^ 
^•'paratc  noii-b!)d\  plastii   parts   and 
separati'  nun  b(id\  mt'tai  parts  suriat  f 
coating  uperatiuiii  at  iacihueb  subject  tr 


the  natumal  enussicn  standards  tcjr 
hazardous  an  [li.llutants  :\K,Sli,-\F   at 
40  CFK  pan  t)  i   subpart  Illi,  are  vwl 
subuH:t  tf  the  ri'uu.rements  of  this 
subpiart 


PART  265— {AMENDED] 


1    The  avi*h;>rit\  ;  ; 
continue'-  t!^  read  a^ 


ati.,n  !■  It  par!  zbo 
(dinws: 


Authority:  42  U.S.C.  6905,  6906.  6912, 
6922,  6923,  6924,  6925,  6935,  6936,  and 
6937,  unless  otherwise  noted. 

2  Section  265  1050  is  amended  by 
adding  paragraph  igi  tu  read  as  follows: 


§265  1050     Applicability 

***** 

(g)  Purged  coatings  and  solvents  from 
automobile  and  light-duty  truck, 

separn"  n   : -body  plastic  parts,  and 
separate  nun-body  metal  parts  surface 
(  idtnt  operations  at  facilities  subject  to 
the  national  emission  standards  for 
hazardou'^  air  pollutants  (NESHAP)  at 
40  CFR  p<ir  63,  subpart  IIII,  are  not 
subject  to  the  requirements  of  this 
subpart. 

|FR  Dor  02-31420  Filed  12-23-02;  8:45  am] 
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REMINDERS 

The  Items  in  this  list  were 

editonally  compiled  as  an  aid 

to  Federal  Register  users 

Inclusion  or  exclusion  from 

this  list  has  no  legal 

Stgnif'rnnrp 

RULES  GOING  INTO 
EFFECT  DECEMBER  24 
2002 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans,  approval  and 

promulgation;  vanous 

States 

California:  published  10-25- 
n;' 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products 
Florfenicol.  published  12-24- 

02 
Lincomycin  hydrochloride 
soluble  powder:  published 
12-24-02 
Oxytetracycline;  implantation 
or  injectable  dosage; 
published  12-24-02 
Sponsor  name  and  address 
changes — 
American  Cyanamid; 
published  12-24-02 
Phoenix  Scientific,  Inc  ; 
published  12-24-02 
Trenbolone  and  estradiol, 
published  12-24-02 
SPECIAL  COUNSEL  OFFICE 
Prohibited  personnel  practice 
or  other  prohibited  activity, 
complaints  and  information 
disclosures  filing;  technical 
amendments,  published  12- 
24-02 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxe^. 
Prirwipal  residence  sale  or 
exchange,  exclusion  of 
gam;  published  12-24-02 
Trust  treated  as  pan  of 
estate,  election   published 
12-24-0? 

TREASURY  DEPARTMENT 
Counter  money  laundenng 
requirements: 
Bank  Secrecy  Act; 
implementation — 
Foreign  shell  banks: 
correspondent  accounts; 
and  foreign  thanks, 
correspondent  accounts 
recordkeeping  and 
termination;  published 
12-24-02 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agriculturai  Marketing 
Service 

Meats,  prefiared  meats,  and 
meat  products,  certification 
and  standards 
Federal  meat  grading  and 
certification  services  fee 
changes,  comments  due 
by  12-31-02;  published 
11-1-02  [FR  02-27766] 

AGRICULTURE 
DEPARTMENT 

Commodity  Credit 
Corporation 

L  uv>   ti'ti  purchase  programs: 
Farm  and  Ranch  Lands 

Protection  Program; 

comments  due  by  12-30- 

02;  published  10-29-02 

[FR  02-26888) 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 

Northeastern  United  Stales 
fisheries— 

Summer  flounder,  scup. 
and  black  sea  bass: 
comments  due  by  12- 
30-02,  published  10-30- 
02  TR  '^?  r'""=.fiP' 

DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR) 

Debarment  and  suspension. 
•     order  placement  and 

option  exercise,  comments 
due  by  1-3-03:  published 
1 1.4-n?  rFR  n?-?7?fiR] 

ENERGY    DEPARTMENT 
Federal  Energy   Regulatory 
Commission 

Eleclnc  utilities  (Federal  Power 
Act),  natural  gas  companies 
(Natural  Gas  Act)   and  oil 
ptpeline  companies 
(Interstate  Commerce  Act); 
Asset  retirement  obligations: 
accounting,  financial 
reporting,  and  rate  filing 
requirements,  comments 
due  by  1-3-03   putilished 
■     '9-02  [FR  02-28294] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans  approval  and 
promulgation,  vanous 
States 

Ohio;  comnwnts  due  by  1- 
2-03;  published  12-2-02 
(FR  02-30468] 
Solid  wastes: 


Waste  management  system. 

testing  and  momtonng 

activities,  methods 

innovation,  comments  due 

by  12-30-02;  published 

10-30-02  [FR  02-26441] 
Water  supply 
National  pnmary  and 

secondary  drinking  water 

regulations — 

Chemical  and 
microbiological 
contaminants,  analytical 
methods  approval, 
Colitag  metlvxl, 
comments  due  by  1-2- 
03,  published  12-2-02 
TR  02-30467] 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations,  table  of 
assignments 

Michigan,  comments  due  by 
12-30-02:  published  12-3- 
02  [FR  02-30508] 
North  Carolina,  comments 
due  by  12-30-02: 
published  12-3-02  [FR  02- 
30510] 
Texas:  comments  due  by 
12-30-02,  published  12-3- 
02  [FR  02-30506] 
Television  stations   table  o< 
assignments 

Maine,  comments  due  by  1- 
3-03,  published  11-21-02 
'FR  0?  ?05"'"'i 

GENERAL  SERVICES 

ADMINISTRATION 

Fode.'iii  Avnuibition  Regulation 
(FAR) 

Debarment  and  suspension; 
order  placement  and 
option  exercise,  comments 
due  by  1-3-03,  published 
1 1  -4-02  [FR  02-27268] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Centers  tor  Medicare  & 

Medicaid  Services 

Medicare: 
Hospital  outpatient 
prospective  payment 
system  (2003  CY); 
comments  due  by  12-31- 
02,  published  11-1-02  [FR 
0P-27S481 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Blackburn's  sphinx  moth; 
comments  due  by  12- 
30-02,  published  8-26- 
02  [FR  02-21702] 
Blackburn's  sphinx  moth; 
comments  due  by  12- 
30-02,  published  10-10- 
02  (FR  02-25722] 


Findings  on  [petitions,  etc. — 
Westem  gray  squirrel: 
comments  due  by  12- 
30-02:  published  10-29- 
02  [FR  02-27297] 
Fishery  conservation  and 
management 

Critical  habitat 

designations — 

Blackbum's  sphinx  moth; 
comments  due  by  12- 
30-02,  published  11-15- 
02  [FR  02-29049] 

LABOR  DEPARTMENT 

Mine  Safety  and  Health 
Administration 

Independent  laboratories  and 
non-MSHA  product  safety 
standards;  testing  and 
evaluation   alternate 
requirements,  comments 
due  by  12-31-02,  published 
10-17-02  [FR  02-25879] 

LABOR  DEPARTMENT 

Occupational  Safety  and 
Health  Administration 

Safety  and  health  standards, 

etc 

Standards  improvement 
protect  (Phase  II), 
comnrients  due  by  12-30- 
02    published  10-31-02 
[FR  02-27541] 

LEGAL  SERVICES 
CORPORATION 

Freedom  ot  Inlormaiion  Act; 
implerr>entation    comments 
due  by  1-2-03.  put)iished 
11-18-02  [FR  02-29123] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Fedeidi  Acquisition  Regulation 
(FAR) 

Debarment  and  suspension: 
order  placement  and 
option  exercise:  comments 
due  by  1-3-03,  published 
11-4-02  [FR  02-27268] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Secunties: 
Broker-dealer  exemption 
from  sending  financial 
information  to  customers; 
comments  due  by  1-2-03; 
published  12-3-02  [FR  02- 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Mercnani  manne  officers  and 
seamen 

Passenger  ships  on 
intemational  voyages; 
personnel  training  and 
qualifications:  comments 
due  by  12-30-02, 
published  10-30-02  (FR 
02-27376] 
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TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Airtjus,  comments  due  t>y  1- 

3-03.  published  12-4-02 

(FR  02-30654) 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
Boeirtg,  comments  due  by 

12-30-02.  published  10- 

31-02  [FR  02-27315] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Boeing;  comments  due  tjy 
12-30-02,  published  10- 
30-02  (FR  02-27557] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthmess  directives 

Boeing   comments  due  by 
12  30-02    published  n 
15-02  [FR  02-29OO5J 

Bombardier   comments  due 
by  1-2-03,  published  12-2- 
02  [FR  02-30347] 

Cessna    comments  due  t)y 
12-30-02    published  10- 
21-02  [FR  02-26662] 

Eurooopter  France 
comments  due  by   1-3-03 
published  11-4-02  [FR  02- 
27789! 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Hart^eli  Propeller    inc 
comments  due  t)y  1-3-03: 
published  11-4-02  [FR  02- 
27739) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Honeywell    comments  due 
by  12-31-02    published 
11   1-02  [FR  02-27433] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
McDonnell  Douglas 

comments  due  by  1-2-03 

published  11  18-02  [FR 

02-29118; 
Raytheon    comments  due  by 

^2-03   published  10-25- 

02  [FR  02-27196] 


SOCATA-Groupe 
Aerospatiale,  comments 
due  by  1-3-03,  published 
11-15-02  [FR  02-29004] 
Airworthiness  starKlards 
Speaal  conditions — 
Air  Tractor  Inc  ,  comments 
due  by  1-2-03 
published  12-2-02  [FR 
02-30325] 
Sikorsky  Aircraft  Corp 
Model  S-92A 
helicopters;  comments 
due  by  12-30-02. 
published  10-29-02  [FR 
02-27378] 
Class  0  airspace,  comments 
due  by  1-2-03,  published 
12-2-02  [FR  02-30328] 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Engineenng  and  traffic 

operations 

Traffic  control  devices  on 
Federal-aid  and  other 
streets  and  highways 
Standards   comments  due 
by  12-30-02,  published 
10-30-02  [FR  02-27608] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Salety  Administration 

t^tor  vehicle  safety 
standards 

Hydraulic  and  electnc  brake 
systems- 
Vehicles  over  10,000 
fiounds    minimum 
pertormance 
requirements   etc 
comments  due  by  i2- 
30-02   published  10-30- 

02  [FR  02-27526] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

f^otor  vehicle  safety 
standards 

Transportation  Recall 
Enhancement 
Accountability   and 
Documentation  (TREAD) 
Act,  implementation— 
Tire  safety  information: 
comments  due  by  1-2- 

03  published  ^  1- 18-02 
[FR  02-28682] 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcohol    viticuiturai  area 
designations 

Red  Hill    Douglas  County, 
OR,  comments  due  by 
12-30-02    published  10- 
30-02  [FR  02-27444;. 
Red  Hills    Lake  County    CA 
comments  due  by  12-30- 


02   published  10-30-02 
[FR  02-27443] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

lr>come  taxes 
Relative  values  of  optiorwi 
forms  of  benefit 
disck>sure    comments  due 
by  1-2-03   publishea  i0~ 
02  [FR  02-25338] 

VETERANS  AFFAIRS 
DEPARTMENT 

Disabilities  rating  schedute 
Skin 
Multiple  scars  evaluation 
comments  due  by  i2 
30-02   published  10-29 
02  [FR  02-27408) 
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This  completes  the  listing  of 
public  laws  enacted  dunng  t^e 
seccMTd  session  o'  the  i07th 
Congress    It  may  be  used  in 
conjunction  with  'PLUS 
(Public  Laws  Update  Service: 
on  202-741-6043   This  list  is 
also  available  online  at  nttpJ/ 
kvww  ^ara  gov^edreg 
plawcjn  html  and  htruJ/ 
hyara  gsa  gov  archives/ 
pubtaws-:  htrii 

The  text  0*  >aws  is  not 
putjiished  ir,  the  Federal 
Register  bui  may  be  oraerec 
in     siip  law     (indtvidua 
pamphlet  i  tomi  trorr  the 
Supenntendeni  ot  Documents 
U.S    Govemmeni  Pnntmg 
Office    Washington    DC  20402 
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narpOOS  htmi    Some  laws  may 
not  vet  be  avanabie 

H.R.  3048/P.L    107-362 

Russian  River  Land  Act  (Dec 
19    2002    ^^6  Stat    302' ' 

H.R.  3747/P.L,  107-363 

BamDridge  isiana  Japanese- 
Arnencan  Memonai  Study  Act 
ot  2002  (Dec    i9    2002,  116 
Stat    3024  i 

H.R.  3909/P.L    107-364 

Gunn  McKay  Nature  P'-ese've 
Act  (Dec    19    2002    •'■'6  Stat 
30261 

H.R.  3954/P,L    107-365 

Canbbear".  Nationa   Forest 
Wild  ana  Scenic  Rivers  Act  of 
2002  iDec    ^9    2002    ii6 
Stat    302  7 1 

H.R.  4129/P.L    107-366 

To  amend  the  Centra:  Utah 
Protect  Completion  Act  to 
cianfv  the  responsitnlities  of 


the  Secretarv  of  the  Interior 
with  respect  ic  the  CenfB' 
Utah  Protect   tc  reckrec 
unexperxled  budget  aufho^'y 
tor  the  ([Centra:  Uta*"  P'oiect 
tor  wastewaie'  treatmeni  and 
reuse  anc  other  purposes   tc 
provicie  tor  prepaymen'  o' 
repayment  contracts  to? 
municipa:  anc  irxjustna  waie- 
Oei'ver)  facilities   ahc  tc 
eliminate  a  deadkrie  tor  such 
prepayment     Dec    'S    2002 
•'IS  Stat    3030 
H.R    463arP.L    107-367 
"^c  reauthorize  ttie  KAn   vVconi 
Rura^  Water  Supply  P-oiect 
-  Dec    19    2'X2    '  *  6  Stat 
3033 

H.R.  4664/P.L    107-368 
Nationa  SoerK*  ^  ouhdation 
Authonzatior  Ac  a'  2(X)2 
(Dec    '9    2002    --e  Sta: 
3034 

H.R.  4682/P  L    107-369 
Allegheny  Portacie  Raiiroa" 
Nationa   Hisiortc  Site 
Bour>darv  Revision   Ac"    5ec. 
■9    2002    --e  Sta'    3069 

H.R.  iTSQfP.L    107-370 

Big  Sur  Wnoerness  ana 
Cwiseni/ation  Ac;  o'  2002 
(Dec    19,  2002    l^e  Sta' 
30^  V 

H.R.  4874/P-L    107-371 

To  di'eC  fhe  Se-i-etas    :■'  the 
Infeno'  tr  d-sca'"  a". 
feoera    -^te'es'    ''    anas 
a3iacen'  if    So-"'  .  s»t  a"^" 
'  >v  "  .  aKes  ''  T*-t-   State   t 
■aanc    -esjiting  'r.:~    :>  ,ki.''::«e 
O'nisSiO''    J'    'O-^Ob    »-.'"    a' 

•88C   su-ve.      Oe:    19    2002; 

■  •  6  Sta-    >:  ^i 

H.R    4883/P  L    107-372 

Tc  reajtno'ze  •"'€ 
*-'vC!''C>g''aDhi,-:  £,erviGes 
■'C-'ve'^e'''  Act  of  1998    and 
t^    c'^e-  p,j -poses   (Dec.  19, 
2'C:    --^   S'at    3078) 

H.R    4944/P  L    107-373 

Ceaai  Cree-  anc  Belie  Grove 
Nationa  Histonca.  Parv  Ad 
(Dec    19,  2002,  116  Stat 

3104) 

H  R    495VP.L    ^07-3'4 

Tc  direct  the  Se-ceta.'y  d'  the 
Inienof  tc  gran*  tc  Deschjtes 
anc  Crook  Coji^iies  i^  me 
State  0'  Oregon  a  ngni-o'-Aay 
tc  West  Butte  Road   (Dec   19, 
2002    '16  Sta'    31111 
H.R    5099/P  L    107-375 
Tc  eiftenc  '"■f-  pe'Ods  o' 
ajthor.zatio'  to:  the  Secretary 
of  the  inienor  to  implement 
capita   construction  protects 
associated  with  the 
enaange'ec  '>s'   recovery 
I'-.pieme^'tatiCi'"  p'Dgrams  for 
the  jppe'  Coioradc  anc  San 
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Agency  for  International  Development 

RULES 

Lmpluyet'  responsibilities  and  conduct,  78686 
Agricultural  Marketing  Service 

RULES 

Egg.  poultry,  and  rabbit  products;  inspection  and  grading: 

Fnr><;  and  rharcf;  inrrnase,  78665—78667 
PROPOSED  RULES 

'  )nions  grown  in — 
Texas,  78751-78753 

Agricultural  Research  Service 

NOTICES 

latent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Alkar-RapidPak.  Inc..  78766 

Agriculture  Department 

See  AgritiiM    r  K  Marketing  Service 

See  Agricultural  Research  Service  ' 

See  Forest  Service 

See  Natural  Resources  Conservation  Service 

See  Rural  Telephone  Bank 

See  Rural  Utilities  Service 

Air  Force  Department 

NOTICES 

'•'rivacy  Act; 

Systems  of  records.  78777-78780 

Army  Department 

s-  •    l.iiui! :~  I  ^  'rps 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  inlormation  collection  activities; 
Proposed  collection;  comment  request,  78807-78809 
Submission  for  0MB  review;  comment  request.  78809 

Meetings: 
Radiation  and  Worker  Health  Advisory  Board,  78809- 
78810 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  78869-78870 

Consumer  Product  Safety  Commission 

NOTICES 

\.:  '11  1  n  vehicles  for  use  by  children  under  16  years  old; 
petition  requesting  ban  of  sale,  78776 

Defense  Department 
Sff  All  i-urce  Depailment 
See  Defense  Logistics  Agency 
See  Engineers  Corps 


NOTICES 

i-eaerai  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  0MB  review;  comment  request,  78776- 

78777 

Defense  Logistics  Agency 

NOTICES 

Privacy  Act: 
Systems  of  records,  78780-78786 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  78788-78789 
Submission  for  OMB  review;  comment  request,  78789- 
78790 
Grants  and  cooperative  agreements;  availability,  etc.: 
Special  education  and  rehabilitative  services — 
Access  to  Telework  Fund,  78790-78794 
Alternative  Financing  Program  Technical  Assistance, 
78913-78934 
Privacy  Act: 

Systems  of  records.  78794-78796 

Employment  and  Training  Administration 

NOTICES 

/-.Uj^slment  assistance: 

Biljo,  Inc.,  78818 

Chamco,  Equipment  LTD.,  78818 

Dixon  Ticonderoga  Co.,  Inc..  78818 

Haemer-Wright  Tool  &  Die,  Inc.,  78818-78819 

Pfaltzgraff  Co.,  78819 

Sonoco  Products  Co..  78819 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Kalmar  Industries  Corp.  et  al.,  78816-78817 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  78819-78821 
NAFTA  transitional  adjustment  assistance: 

Nestle  Purina,  78821 

Pfaltzgraff  Co..  78821 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Electricity  export  and  import  authorizations,  permits,  etc.: 
Rainy  River  Energy  Corp.,  78796-78797 

Engineers  Corps 

PROPOSED  RULES 

Danger  zones  and  restricted  areas: 

Charleston,  SC;  Naval  Weapons  Station.  78911-78912 
NOTICES 
Environmental  statements;  notice  of  intent: 

San  Jacinto  River  and  Upper  Santa  Margarita  River 
Watersheds.  CA.  78787-78788 

Environmental  Protection  Agency 

RULES 

1  t»tii..ides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Urea,  78713-78718 
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Solid  wastes: 
Hazardous  waste;  identification  and  listing — 
Used  cathode  ray  tubes:  Region  III  Mid-Atlantic  States: 
exclusion.  78718-78731 
Water  pollution  control: 
National  Pollutant  Discharge  Elimination  System- 
Cooling  water  intake  structures  for  new  facilities, 
78947-78955 
PROPOSED  RULES 
Solid  wastes: 

Hazardous  waste:  identification  and  listing — 
Used  cathode  ray  tubes:  Region  III  Mid-Atlantic  States; 
exclusion.  78761-78763 
Water  pollution  control: 
National  Pollutant  Discharge  Elimination  System- 
Cooling  water  intake  structures  for  new  facilities. 
78955-78958 
NOTICES 
Air  pollution  control: 

State  operating  permits  programs — 
Indiana.  78801 
Meetings: 

Science  Advisory  Board.  78801-78802 
Reports  and  guidance  documents;  availability,  etc.: 
Combined  sewer  and  sanitary  sewer  overflows;  public 
health  experts  workshop  summary;  report  to 
Congress.  78802 

Federal  Communications  Commission 

PHOPOStU  HULt-o 

Common  carrier  services: 
Telephone  Consumer  Protection  Act;  implementation- 
Unsolicited  advertising.  78763 
NOTICES 

Agency  information  collection  activities: 

Propn.sed  collection:  comment  request.  78803 

f-edeftil  Election  Commission 

RULES 

Bipartisan  Champaign  Reform  Act;  implementation: 

Technical  amendments.  78679-78684 
PROPOSED  RULES 
(.ontribution  and  expenditure  limitations  and  prohibitions: 

Leadership  PACs,  78753-78760 

ft'derai  Ertierqency  Managemen!  Aqencv 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  78803-78805 
Disaster  and  emergency  areas: 

Ohio.  78805 

Federal  Energy  Regulatory  Comnussior; 
NOTICES 

Afjplications.  hearings,  determinations,  etc.: 
Alliance  Pipeline  L.P..  78797 
ANR  Pipeline  Co..  78797-78798 
Aquila.  Inc..  78798-78799 
Dominion  Transmission,  Inc..  78799 
Gulfstream  Natural  Gas  System.  LLC.  78799 
Northern  Natural  Gas  Co..  78799-78800 
Sabine  Pipe  Line  LLC.  78800 
T.-y.is  F.isl.Mii  TranMiiissinn    LP    78800-78801 

Federal  Hiqt-iway  Administration 

tiiddugered  and  threatened  species: 
Douglas  County.  CO;  Preble's  meadow  jumping  mouse, 
78853-78854 


Environmental  statements;  notice  of  intent: 

Sherburnp  and  Steams  Counties,  MN.  78854-78855 

Federal  Maritime  Commission 

NOTICE'^ 

Agreements  tiled,  eli...  78805 

Ocean  transportation  intermediary  licenses: 

Atallah  Business  Group,  Inc..  et  al..  78805-78806 
Cross  Ocean  International.  Inc.,  ef  al..  78806 
Cross  Water  Line  et  al  ,  78806 

Federal  Motor  Carrier  Safety  Administration 

NQfiCfcS 

M(}iur  carrier  safety  standards: 
Driver  qualifications — 

Oregon;  exemptions  for  farmers.  78855-78856 

Financial  Management  Service 
See  Fiscal  Service 

Fiscal  Service 

HULLS 

Federal  claims  collection: 
Centralized  offset  of  Federal  payments  to  collect  nontax 
debts  owed  to  U.S.,  78935-78946 

NOTICES 

Agency  information  collection  activities: 

Prnpnsr'd  rnllertinn:  comment  request,  78870-78871 

Fish  and  Wildlife  Service 

Lndangered  and  threaleaed  species: 
Critical  habitat  designations — 

Plant  species  from  Oahu,  HI.  78763-78765 
NOTICES 

Endangered  and  threatened  species: 
Findings  on  petitions,  etc. — 
Mono  Basin  area  sage  grouse.  78811-78815 

Food  and  Drug  Administration 
RtiLES 

Animal  drugs,  feeds,  and  related  products: 
Imidacloprid  and  ivermectin,  78684-78685 
Sponsor  name  and  address  changes — 
Delmarva  Laboratories.  Inc.,  78684 
PROPOSED  RULES 
Radiological  health: 
Diagnostic  x-rav  systems  and  their  major  components; 
performance  standard 
C;orrection.  78760-78761 
NOTICES 
Agency  information  collection  activities: 

Reporting  and  recordkeeping  requirements.  78810 
Reports  and  guidance  documents:  availability,  etc.: 
Topically  applied  cosmetic  products  containing  alpha 
hydroxy  acids  as  ingredients:  labeling;  correction. 
78810-78811 

Forest  Service 

NOTICES 

Appealable  decisions;  legal  notice: 

Intermountain  Region.  78766-78768 
Environmental  statements;  notice  of  intent: 

Dakota  Prairie  Grassland.  ND.  78768-78769 
Meetings: 

Resource  Advisorv'  Committees — 
Southwest  Idaho.  78769 
Wrangell-Petersburg.  78769 
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General  Services  Administration 

RULES 

Federal  Management  Regulation: 

Surplus  personal  property  allocation  for  donation; 
notification.  78732 
Federal  property  management: 

Centralized  field  reproduction  services,  78731-78732 

NOTICES 

\g''iicy  information  collection  activities: 

Proposed  collection;  comment  request,  78806-78807 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request.  78776- 
78777 

Health  and  Human  Services  Department 

^i-:  l.L:iil-i-  !ui  iJiseait.  l-uiUiui  diui  i'reveiition 
See  Food  and  Drug  Administration 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request,  78811 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Aliens — 
Vietnam.  Cambodia,  and  Laos;  status  adjustment; 
eligibility,  evidence,  and  application  and 
adjudication  procedures,  78667-78675 
Vietnam.  Cambodia,  and  Laos;  status  adjustment; 
waiver  of  criminal  grounds  of  inadmissibility, 
78675-78678 

Interior  Department 

See  Fish  ami  Wildlife  Service 

^      \ational  Indian  Gaming  Commission 

NOTICES 

Meetings: 
Exxon  Valdez  Oil  Spill  Trustee  Council.  78811 


Justice  Department 

See  Immigration  and  Naturalization  Service 

RULES 

Interstate  Transportation  of  Dangerous  Criminals  Act; 
implementation: 
Private  companies  that  transport  violent  prisoners; 
minimum  safety  and  security  standards,  78699- 

78712 

NOTICES 

Privacy  Act: 

Systems  of  records,  78815-78816 

Labor  Department 

^' '   i  Hi      \i   '-nt  and  Training  Administration 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration  . 

See  Workers'  Compensation  Programs  Office 

Mine  Safety  and  Health  Administration 

Rules 

Coal  mine  satety  and  health,  and  education  and  training: 

Emergency  evacuations;  emergency  temporarj'  standard 
Correction.  78713 
NOTICES 
Safety  standard  petitions: 

Mallie  Coal  Co..  Inc.,  et  al.,  78821-78823 

National  Aeronautics  and  Space  Administraiior 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 

Submission  for  OMB  review;  comment  request.  78776- 
78777 
Reports  and  guidance  documents;  availability,  etc.: 
Alternative  fuel  vehicle  acquisitions  (1999,  2000.  and 
2001  FYs);  annual  report.  78825 

National  Credit  Union  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  78825- 
78828 


Internal  Revenue  Service 

RULES 

ill     iiie  taxes: 

•   :  ,    i'lon  tax  credit.  78687-78698 

PROPOSED  RULES 

Income  taxes: 

Redemptions  taxable  as  dividends 
Correction,  78761 

NOTICES 

Mfftings: 
Taxpayer  Advocacy  Panels,  78871 

International  Trade  Administration 

NOTICES 

Aii'.iiluinping: 

s!  iu.i'ss  steel  sheet  and  strip  in  coils  from — 
!  ranee.  78773-78:"^ 
Aiitiduiii[)ing  and  counter\  diiiag  duties: 

Adni: initiative  review  requests.  78772-78773 


National  Indian  Gaming  Commission 

NOTICES 

Indian  Gaming  Regulatory  Act: 
Fee  rates,  78828 

National  Oceanic  and  Atmospheric  Adminisfation 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 

Bering  Sea  and  Aleutian  Islands  groundfish.  78739- 

78750 
Gulf  of  Alaska  groundfish,  78733-78738 

Natural  Resources  Conservation  Service 

NOTICES 

Lnvironmental  statements;  availability,  etc.: 

Mill  Creek  W  .'-rshed,  WI,  78769-78771 
Field  office  techiucal  guides:  changes: 

Virginia,  78771 


International  Trade  Commission 

NOTICES 

Irnfiiir:  iiu-estigatinn';- 

Fr''-.ti  \->'.\i,ilni-^  !na:i — 


Nuclear  Regulatory  Commission 

NOTICES 

Luniinittt>Hs   establishment,  renewal,  termination,  etc.: 
LicenM:it:  >  ipport  Network  Advisory  Review  Panel, 

7H828 
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Occupational  Safety  and  Health  Administration 

NOTICES 

Nationally  recognized  testing  laboratories,  etc.: 
NSF  International,  78823-78825 

Pension  Benefit  Guaranty  Corporation 

NOilCta 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  78828- 
78829 

Postal  Service 

Meetings;  Sunshine  Act,  78829 

Public  Debt  Bureau 
Sac  Fiscal  ijorvic.o 

Public  Health  Service 

,-)f'r  v,tiiiti>  11 II  iJi:,>  <!>.  Control  and  Prevention 

Sep  Fond  and  Drug  Administration 

Railroad  Retirement  Board 

NOTICES 

Meetings: 

Artuarial  Advisor\'  Committee,  78829 

Research  and  Special  Proqrarns  Administration 

NOTICES 

Hazardous  iaati;nali>: 

Annlicatinns:  exemptions,  renewals,  etc.,  78856-78858 

Rurai  Telephone  Bank 

Meetings;  Sunshine  Act,  78771 

Rural  Utilities  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  78771-78772 

Securities  and  E»chanqe  Commission 
NOTICES 

Consolidated  Tape  Association  and  Quotation  Plans; 

amendments,  78832-78833 
Joint  industry  plan: 

Philadelphia  Stock  Exchange.  Inc.,  et  al.,  78834 
Self-regulatory  organizations;  proposed  rule  changes: 

International  Securities  Exchange.  Inc..  78834-78840 

National  Association  of  Securities  Dealers,  Inc.,  78840- 
78843 

Pacific  Exchange,  Inc.,  78843-78848 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings,  78829-78831 

Social  Security  Administration 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  78848- 

78849 

State  Department 

Interudtiuiidl  1  idllic  in  Arms  regulations: 
Canadian  exemption,  78685-78686 

NOTICES 

Agency  information  collection  activities: 
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Transportation  Department 

.-;:  :   ;i.iM_i.  II. „:^-'^  i ',    \  uiiiiustration 

See  Federal  Motor  Carrier  Safety  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Comptroller  of  the  Currency 

See  Fiscal  Service 

See  Internal  Revenue  Service 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  unde' 
50  titles  pursuant  to  44  U  S.C   1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents  Pnces  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  56  and  70 
[Docket  No   PY-02-002] 
RIN  0581-AC10 

Increase  in  Fees  and  Charges  for  Egg, 
Poultry,  and  Rabbit  Grading 

AGENCY:  Agricultural  Marketing  Service, 

'  si),-\. 

action:  Final  rule. 

suf^^MARv:  The  Agricultural  Marketing 
Service  (AMS)  is  increasing  the  fees  and 
charges  for  Federal  voluntary  egg. 
poultry,  and  rabbit  grading.  These  fees 
and  charges  are  increased  to  cover  the 
increase  in  salaries  of  Federal 
employees,  salary  increases  of  State 
employees  cooperatively  utilized  in 
administering  the  programs,  and  other 
increased  Agency  costs. 
EFFECTIVE  DATE:  lanuar.-  1    20m 
FOR  FURTHER  INFORMATION  CONTACT: 

David  Bovvden,  Jr.,  Chief, 


Standardization  Branch,  (202)  720- 

SUPPLEMENTARV  INFORMATION; 
Ba(  kurouiui 

The  Agricultural  Marketing  Act 
(AMA)  of  1946  (7  U.S.C,  1621  et  seq.) 
authorizes  official  voluntary  grading 
and  certification  on  a  user-fee  basis  of 
eggs,  poultry,  and  rabbits.  The  AMA 
provides  that  reasonable  fees  be 
collected  from  users  of  the  program 
services  to  cover,  as  nearly  as 
practicable,  the  costs  of  services 
rendered. 

The  AMS  regularly  reviews  these 
programs  to  determine  if  fees  are 
adequate  and  if  costs  are  reasonable. 
This  rule  will  amend  the  schedule  for 
fees  and  charges  for  grading  services 
rendered  to  the  egg,  poultrv',  and  rabbit 
industries  to  reflect  the  costs  currently 
associated  with  them. 

A  recent  review  of  the  current  fee 
schedule,  effective  January  1,  2002, 
revealed  that  anticipated  revenue  would 
not  adequately  cover  increasing  program 
costs.  Costs  in  FY  2003  are  projected  at 
$27.2  million.  Without  a  fee  increase, 
FY  2003  revenues  are  projected  at  $26.0 
million  and  trust  fund  balances  would 
be  $15.2  million.  With  a  fee  increase,  FY 
2003  revenues  are  projected  at  $27.2 
million  and  trust  fund  balances  would    ' 
remain  at  $16.4  million. 

Employee  salaries  and  benefits 
account  for  approximately  82  percent  of 
the  total  operating  budget.  The  last 
general  and  locality  salary  increase  for 
Federal  employees  became  effective  on 


January  1 ,  2002  and  it  materially 
affected  program  costs.  Projected  cost 
estimates  for  that  increase  were  based 
on  a  salar\'  increase  of  3.6  percent, 
however,  the  increase  was  actually  4.52 
to  5.42  percent,  depending  on  locality. 
Another  general  and  locality  salary 
increase  estimated  at  2.6  percent  is 
expected  in  January  2003.  Also,  from 
October  2001  through  September  2003, 
salaries  and  fringe  benefits  of  federally- 
licensed  State  employees  will  have 
increased  by  about  6  percent. 

The  impact  of  these  cost  increases 
was  determined  for  resident, 
nonresident,  and  fee  ser\'ices.  To  offset 
projected  cost  increases,  the  hourly 
resident  and  nonresident  rate  will  be 
increased  by  approximately  5.8  percent 
and  the  fee  rate  will  be  increased  by 
approximately  6  percent.  The  hourly 
rate  for  resident  and  nonresident  service 
covers  graders'  salaries  and  benefits. 
The  hourly  rate  for  fee  service  covers 
graders'  salaries  and  benefits,  plus  the 
cost  of  travel  and  supervision. 

Administrative  charges  that  cover  the 
cost  of  supervision  for  resident  poultry 
and  shell  egg  grading  will  also  be 
increased  as  shown  in  the  table  below. 
Administrative  charges  for  resident 
rabbit  grading  and  nonresident  services 
will  not  be  changed. 

The  following  table  compares  current 
fees  and  charges  with  proposed  fees  and 
charges  for  egg,  poultr\',  and  rabbit 
grading  as  found  in  7  CFR  parts  56  and 
70: 


Service 


Current 


Proposed 


Resident  Service  .egg.  poultry   rabbit  grading) 


Inauguration  of  service  

Hourly  charges:  Regular  hours 

Administrative  charges — Poultry  grading: 

Per  pound  of  poultry  

Minimum  per  month 

Maximum  per  month 

Administrative  charges — Shell  egg  grading: 

Per  30-dozen  case  of  shell  eggs  

Minimum  per  month 

Maximum  per  month 

Administrative  charges— Rabbit  grading:  Based  on  25  %  of  grader's  salary,  minimum  per  month 


$310 
33.36 


.00037 


260 
2,675 


.048 


260 

2,675 

260 


Nonresident  Service  (egg.  poultry  grading! 

Hourtv  charaes  Reaular  hours                         

31.52 
260 

33  36 

Administrative  charges:  Based  on  25  %  of  grader's  salary,  minimum  per  month 

260 

Fee  and  Appeal  Service  (egg.  poultry  rabbit  grading! 


Hourly  charges: 
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Regular  hours  

Weekend  and  holiday  hours 


Service 


Current 


54.40 
62.76 


Proposed 


57.68 
66  64 


(   nninirn  ts 

Based  on  the  analysis  of  costs  to 
provide  these  services,  a  proposed  rule 
to  increase  the  fees  for  these  services 
was  published  in  the  Federal  Ki'-:ist(r 
(67  FR  48816)  on  July  26.  20U^ 
Comments  on  the  proposed  rule  were 
solicited  from  interested  parties  until 
August  26.  No  comments  were  received. 
The  Agency  will  implement  these 
increases,  as  proposed,  to  ensure  the 
financial  stability  of  its  grading 
programs. 

Exec  Utur  (  >r()f!    1  ZHhU 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  1 2866  and  has  not  been  reviewed 
by  the  Office  of  Management  and 

BtidRH  (OMB) 

Kcqul.ilui  \  1  lixihility 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act 
(RFA)(5  U.S.C.  601  et  seq).  the  AMS  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  It  is  determined 
that  its  provisions  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

There  are  about  400  users  of  Poultry 
Programs'  grading  services.  These 
official  plants  can  pack  eggs,  poultry, 
and  rabbits  in  packages  bearing  the 
USDA  grade  shield  when  AMS  graders 
are  present  to  certify  that  the  products 
meet  the  grade  requirements  as  labeled. 
Many  of  these  users  are  small  entities 
under  the  criteria  established  by  the 
Small  Business  Administration  (13  CFR 
121.201).  These  entities  are  under  no 
obligation  to  use  grading  services  as 
authorized  under  the  Agricultural 
Marketing  Act  of  1946. 

The  AMS  regularly  reviews  its  user 
fee  financed  programs  to  determine  if 
fees  are  adequate  and  if  costs  are 
reasonable.  A  recent  review  determined 
that  the  existing  fee  schedule,  effective 
January  1,  2002,  will  not  generate 
sufficient  revenues  to  cover  program 
costs  while  maintaining  an  adequate 
reserve  balance  in  FY  2003.  Costs  in  FY 
2003  are  projected  at  $27.2  million. 
Without  a  fee  increase.  FY  2003 
revenues  are  projected  at  $26.0  million 
and  trust  fund  balances  would  be  $15.2 
million.  With  a  fee  increase,  FY  2003 
revenues  are  projected  at  $27.2  million 
and  trust  fund  balances  would  remain  at 
$16.4  million. 


This  action  will  raise  the  fees  charged 
to  users  of  grading  services.  The  AMS 
estimates  that  overall,  this  rule  would 
yield  an  additional  $1.2  million  during 
FY  2003.  The  hourly  rate  for  resident 
and  nonresident  service  will  increase  by 
approximately  5.8  percent  and  the  fee 
rate  will  increase  by  approximately  6 
percent.  The  impact  of  these  rate 
changes  in  a  poultry  plant  will  range 
from  less  than  0.007  to  0.037  cents  per 
pound  of  poultry  handled.  In  a  shell  egg 
plant,  the  range  will  be  less  than  0.021 
to  0.036  cents  per  dozen  eggs  handled. 

Civil  lustK  f  Kctonii 

This  action  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule 

i',i[ifi  v\  III  k  KfiliK  tion 

The  information  collection 
requirements  that  appear  in  the  sections 
to  be  amended  by  this  action  have  been 
previously  approved  by  OMB  and 
assigned  OMB  Control  Numbers  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  as  follows:  §56. 52(a)(4)— 
No.  0581-0128;  and  §  70.77(a)(4)— No. 
0581-0127. 

Pursuant  to  5  U.S.C.  553.  it  is  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  action  until  30  da\^    t'    • 
publication  in  the  Federal  Register  The 
revised  fees  need  to  be  implemented  on 
an  expedite  basis  in  order  to  avoid 
further  financial  losses  in  the  grading 
program.  The  effective  date  of  the  fee 
increase  will  be  set  to  coincide  with  the 
billing  cycle  that  begins  on  the  first  day 
of  the  first  month  after  date  nf 
piililii  aiinn  in  the  Federal  Register. 

Lisl  ul  Subjei  Is 

7  CFR  Part  56 

Eggs  and  egg  products.  Food  grades 
and  standards.  Food  labeling.  Reporting 
and  recordkeeping  requirements. 

7  CFR  Part  70 

Food  grades  and  standards.  Food 
labeling,  Poultry  and  poultry  products. 


Rabbits  and  rabbit  products.  Reporting 
and  recordkeeping  requirements. 

For  reasons  set  forth  in  the  preamble. 
Title  7,  Code  of  Federal  Regulations, 
parts  56  and  "^n  ar»'  amenrieri  .^t  foDruvs: 

PART  56— GRADING  OF  SHELL  EGGS 

1.  lilf  dulhultt)    l.UdllUil  llll   pdit  .'lb 

continues  to  read  as  follows: 

\ii!f    !ilv:7U.S.C.  1621-1627. 

2.  Section  56.46  is  revised  to  read  as 
follows: 

§56.46     On  a  fee  basis 

(a)  Unless  oti;-  i  .\ .  f  provided  in  this 
part,  the  fees  to  be  charged  and 
collected  for  any  service  performed,  in 
accordance  with  this  part,  on  a  fee  basis 
shall  be  based  on  the  applicable  rates 
specified  in  this  section. 

(b)  Fees  for  grading  services  will  be 
based  on  the  time  required  to  perform 
the  services.  The  hourly  charge  shall  be 
$57.68  and  shall  include  the  time 
actually  required  to  perform  the  grading, 
waiting  time,  travel  time,  and  any 
clerical  costs  involved  in  issuing  a 
certificate. 

(c)  Grading  services  rendered  on 
Saturdays,  Sundays,  or  legal  holidays 
shall  be  charged  for  at  the  rate  of  $66.64 
per  hour.  Information  on  legal  holidays 
is  available  from  the  Supervisor. 

3.  In  §  56.52,  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

§56  52     Continuous  grading  performed  on 

resident  basis 

*  •  *  *  • 

(a)  *   *    * 

(4)  An  administrative  service  charge 
based  upon  the  aggregate  number  of  30- 
dozen  cases  of  all  shell  eggs  handled  in 
the  plant  per  billing  period  multiplied 
by  $0,048,  except  that  the  minimum 
charge  per  billing  period  shall  be  $260 
and  the  maximum  charge  shall  be 
$2,675.  The  minimum  charge  also 
applies  where  an  approved  application 
is  in  effect  and  no  product  is  handled. 


PART  70— VOLUNTARY  GRADING  OF 
POULTRY  PRODUCTS  AND  RABBIT 
PRODUCTS 

4.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 

5.  Section  70.71  is  revised  to  read  as 
follows: 
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§70  71     On  a  fee  basis. 

(a)  Unless  otherwise  provided  in  this 
part,  the  fees  to  be  charged  and 

(  ollected  for  any  service  performed    in 
at  ((irdance  with  this  part,  on  a  fee  basis 
vhdil  be  based  on  the  applicable  rates 
specified  in  this  section. 

(b)  Fees  for  grading  services  will  be 
based  on  the  time  required  to  perform 
such  services  for  class,  quality,  quantity 
(weight  test),  or  condition,  whether 
ready-to-cook  poultry,  ready-to-cook 
rabbits,  or  specified  poultry  food 
prndurts  are  involved  The  hourly 

t  harge  shall  be  S57,68  and  shall  inc:lude 
the  time  actuallv  required  to  perform 
the  work   '.s  i'.iiiil:  time,  travel  time,  and 
any  clericdi  LUbtb  involved  in  issuing  a 
certificate. 

(c)  Grading  services  rendered  on 
Saturdays.  Sundays,  or  legal  holidays 
shall  be  charged  for  at  the  rate  of  $66.64 
per  hour.  Information  on  legal  holidays 
is  available  from  the  Supervisor. 

6.  In  §  70.77,  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

§  70  77     Cliarges  tor  continuous  poultry  or 
rabbit  grading  performed  on  a  resident 
basis 


(a)  *    *    * 

(4)  For  poultry  grading:  An 
administrative  service  charge  based 
upon  the  aggregate  weight  of  the  total 
volume  of  all  live  and  ready-to-cook 
poultry  handled  in  the  plant  per  billing 
[leriod  computed  in  accordance  with  the 
tollowing:  Total  pounds  per  billing 
period  multiplied  by  $0.00037,  except 
that  the  minimum  charge  per  billing 
period  shall  be  $260  and  the  maximum 
charge  shall  be  $2,675.  The  minimum 
charge  also  applies  where  an  approved 
application  is  in  effect  and  no  product 
is  handled. 


Dated:  December  19,  2002. 
A.  ].  Yates, 

Administrator,  Agricultural  Marketing 

Sen'ice. 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Parts  103  and  245 

[INS  No.  2124-01:  AG  Order  No  2642-20021 

RIN  1115-AG14 

Adjustment  of  Status  for  Certain  Aliens 
from  Vietnam,  Cambodia,  and  Laos  in 
the  United  States 

AGENCY:  Immmration  and  Naturalization 

ServK.e,  lustu.e 

action:  Final  rule. 

SUMMARY:  This  rule  finalizes  the 
Department  of  Justice  regulations 
implementing  section  586  of  Public  Law 
106-429,  which  provides  for  the 
adjustment  of  status  for  certain  aliens 
from  Vietnam,  Cambodia,  and  Laos. 
Eligible  applicants  must  have  been 
physically  present  in  the  United  States 
both  prior  to  and  on  October  1 ,  1997, 
and  inspected  and  paroled  into  the 
United  States  before  October  1,  1997, 
either  from  Vietnam  under  the  Orderly 
Departure  Program,  from  a  refugee  camp 
in  East  Asia,  or  from  a  displaced 
persons  camp  administered  by  the 
United  Nations  in  Thailand.  This  rule 
establishes  eligibility,  evidence,  and 
application  and  adjudication 
procedures.  Starting  January  27,  2003, 
aliens  who  believe  they  are  eligible  may 
apply  for  permanent  residence  under 
section  586.  This  rule  also  adds  a  new 
section  in  the  regulations  that  lists  the 
types  of  evidence  an  alien  may  use  to 
demonstrate  his  or  her  physical 
presence  in  the  United  States  on  a 
specific  date. 

DATES:  This  final  rule  is  effective 

lanuarv  27.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Valverde,  Residence  and  Status 
Branch,  Immigration  and  Naturalization 
Service,  425  I  Street,  NW,  Room  3214, 
Washington.  DC  20536.  Telephone  (202) 

514-4754. 

SUPPLEMENTARY  INFORMATION: 

What  Is  Section  568  ol  Fublu  Law  U)b- 
429? 

On  November  6.  2000.  the  President 
signed  Public  Law  106—429.  the  Foreign 
Operations  Appropriations  Act  of  2001. 
Section  586  of  Public  Law  106-429,  8 
U.S.C.  1255  note,  provides  for 
adjustment  of  status  to  that  of  lawful 
permanent  resident  for  5,000  eligible 
natives  or  citizens  of  Vietnam, 
Cambodia,  and  Laos. 


Who  Is  Eligible  for  Adjustment  of  Status 
to  That  of  Lawful  Permanent  Resident 
Inder  Section  58b  of  Publu  Lav*   Hib- 
429? 

This  final  rule  establishes  the 
eligibility  requirements  for  adjustment 
of  status  under  section  586  of  Public 
Law  106—429.  To  be  eligible,  an  alien 
must  demonstrate  that  he  or  she: 

(1)  Is  a  citizen  or  native  of  Vietnam. 
Cambodia,  or  Laos; 

(2)  Was  inspected  and  paroled  into 
the  United  States  before  October  1 , 
1997; 

(3)  Was  physically  present  in  the 
United  States  prior  to  and  on  October  1, 
1997; 

(4)  Was  paroled  into  the  United 
States: 

(a)  From  Vietnsun  under  the  auspices 
of  the  Orderly  Departure  Program; 

(b)  From  a  refugee  camp  in  East  Asia; 
or 

(c)  From  a  displaced  persons  camp 
administered  by  the  United  Nations 
High  Commissioner  for  Refugees  in 
Thailand; 

(5)  Applied  for  adjustment  of  status 
under  section  586  of  Public  Law  106- 
429  during  the  period  beginning  on 
January  27.  2003  and  ending  on  January 
25,  2006,  and  paid  all  appropriate  fees; 
and 

(6)  Is  otherwise  eligible  to  receive  an 
immigrant  visa  and  otherwise 
admissible  to  the  United  States  for 
permanent  residence  except  for  those 
grounds  of  inadmissibility  that  do  not 
apply  or  that  are  waived. 

What  Doev-  fhis  Fmal  Rule  Do? 

1  he  preamble  to  ttus  final  rule 
discusses  issues  raised  in  the  public 
comment  letters  submitted  regarding  the 
proposed  regulation,  published  at  67  FR 
45402  (July  9,  2002).  This  rule  makes 
several  changes  to  the  regulation  in 
response  to  those  comments,  as 
discussed  below.  Finally,  this  rule 
provides  instructioos  for  aliens  seeking 
to  apply  for  adjustment  of  status  under 
section  586  and  marks  the  start  and  end 
dates  for  the  three-year  application 
period 

I' u  bill   (  urn  merit 

The  proposed  regulation  set  forth  a 
60-day  period,  from  July  9.  2002,  until 
September  9,  2002.  for  any  interested 
member  of  the  public  to  submit 
comments  on  the  proposed  regulation. 
The  Department  of  Justice 
("Department")  received  seven  letters, 
raising  a  total  of  23  distinct  issues. 
These  comments  are  discussed  below 
and  are  generally  divided  into  three 
sections:  comments  concerning 
eligibility  and  evidence  for  adjustment 
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of  status  under  section  586.  comments 
regarding  the  physical  presence  section, 
and  comments  regarding  standards  for 
granting  a  waiver  under  section  212(h) 
of  the  Immigration  and  Nationality  Act 
f"\,  fl  fH  II  .S  r   lIHL'fhl) 
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The  5.000  Limit  on  Adjustments  of 
Status  Under  Section  586 

Commenters  raised  two  issues  about 
the  5.000  limit  on  adjustments  under 
section  586.  First,  two  commenters 
requested  that  the  Department 
acknowledge  the  stated  intention  of 
Congress  to  consider  raising  the  total 
number  of  adjustments  provided  for  in 
stK:tion  586.  Second,  one  commenter 
went  further  to  state  that  the 
Department  should  retain  applications 
received  after  the  5.000-adjustment  limit 
has  been  reached,  pending  the 
Congressional  action  to  raise  the  limit. 

In  response  to  the  first  issue,  the 
Department  acknowledges  that  the 
legislative  history  contains  references  to 
Congress's  intention  to  consider 
expanding  the  5,000-adjustment  cap.  if 
necessary,  to  accommodate  otherwise 
eligible  aliens,  through  future 
legislation.  SeeH.R.  Conf.  Rep.  106- 
997,  at  106  (2000).  Indeed,  throughout 
the  legislative  process  and  subsequent 
rulemaking  process,  non-governmental 
organizations  involved  with  the 
potentially  eligible  groups  have  stated 
that  the  total  number  of  aliens  who 
would  be  eligible  for  adjustment  of 
status  under  section  586  far  exceeds 
5.000. 

Notwithstanding  the  possibility  that 
Congress  might  change  the  law  in  the 
future,  however,  the  Department  is 
responsible  for  implementing  the  law  as 
currently  written.  This  means  the 
Department  will  track  the  total  number 
of  adjustments  and  stop  adjudicating 
applications  after  the.5,000  limit  has 
been  reached.  At  that  lime,  the 
Department  will  also  notify  Congress 
and  the  public  that  the  limit  has  been 
reached.  If  the  limit  is  raised  or  removed 
through  future  legislation,  the 
Department  will  process  applications 
accordingly. 

In  response  to  the  second  issue,  the 
Department  does  not  plan  to  keep  those 
applications  submitted  after  the  5,000 
limit  has  been  reached.  The  expense  of 
submitting  an  application  to  adjust 
status  under  this  provision  is 
significant,  currently  $305,  including 
fingerprint  fees.  If  employment 
authorization  and  advance  parole 
applications  are  also  submitted,  that 
figure  grows  to  $535.  The  Department 


believes  that  it  is  not  in  the  applicants' 
interests  for  the  Department  to  retain 
such  large  sums  of  their  money  for  an 
indefinite  period  of  time  based  on  the 
possibility  of  future  legislation.  Rather, 
it  is  better  to  return  such  applications 
and  the  accompanying  fees  and  allow 
the  same  applicants  the  opportunity  to 
apply  again  if  the  limit  is  expanded. 

However,  for  purposes  of  processing 
applications  if  the  5,000  limit  is 
expanded  or  eliminated,  the  Department 
will  keep  chronological  records  of  those 
applicants  who  submitted  timely 
applications  but  did  not  obtain  a  space 
within  the  5,000  limit.  In  addition  to 
keeping  such  records,  the  Department 
will  issue  a  dated  notice  to  the  applicant 
along  with  the  returned  application. 
Aliens  are  encouraged  to  retain  their 
application  package  and  this  notice  in 
case  in  the  5.000  limit  is  expanded  or 
eliminated. 

Nevertheless,  if  at  the  time  the  5.000 
limit  is  reached  it  appears  that  Congress 
is  about  to  pass  legislation  to  expand  or 
eliminate  the  cap.  the  Department  will 
use  its  discretion  to  decide  whether  or 
not  to  keep  such  applications  and  the 
related  fees.  This  final  rule  adds  a  new 
8  CFR  245.21(m)(4)  to  reflect  this  policy. 

The  Processing  Prioritization  of 
Applicants  Who  Do  Not  Need  A  Waiver 
of  Criminal  Grounds  of  Inadmissibility 
Under  Section  212(hl  of  the  Act 

The  Department  received  three 
comments  that  the  processing  scheme 
set  forth  in  the  proposed  rule  should  be 
changed.  The  commenters  stated  that 
applicants  who  have  applied  for  a 
waiver  of  a  criminal  ground  of 
inadmissibility  should  be  given  the 
same  processing  priority  as  those  who 
do  not  require  such  a  waiver. 

The  Department  does  not  agree  with 
these  comments.  These  regulations 
provide  some  priority  to  those 
applicants  who  do  not  require  a  waiver 
of  the  criminal,  fraud,  immigration 
violator,  citizenship  ineligibility,  or 
illegal  voting  grounds  of  inadmissibility, 
over  those  who  do.  See  8  CFR 
245.21(m){3).  For  purposes  of  receiving 
a  number  in  the  queue,  applications  for 
waivers  on  other  grounds  of 
inadmissibility  will  be  considered  as  if 
they  were  applications  for  adjustment 
not  requiring  waivers.  For  instance, 
applicants  for  a  waiver  of  a  ground  of 
inadmissibility  on  health-related 
grounds  (section  212(a)(1)  of  the  Act.  8 
U.S.C.  1182(a)(1))  will  receive  a  number 
in  the  queue  as  if  they  were  not 
applying  for  a  waiver.  Essentially,  the 
first  group — those  applicants  who  do 
not  require  a  waiver  of  the  criminal, 
fraud,  immigration  violator,  citizenship 
ineligibility,  or  illegal  voting  grounds  of 


inadmissibility — will  be  assigned  a 
number  chronologically  by  date  of 
application  relative  to  the  5.000  limit. 
The  second  group  will  be  assigned  a 
number  chronologically  by  date  of  the 
waiver  approval. 

The  Department  anticipates  that  an 
adjudication  involving  the  waiver  will 
take  longer  than  an  adjudication  not 
involving  a  waiver,  and  therefore,  the 
Department  does  not  want  to  slow  down 
the  adjudication  process  by  giving  out 
numbers  to  aliens  who  are  not  yet 
eligible  to  receive  adjustment  of  status. 
It  is  correct  that  those  applicants 
requiring  a  waiver  will  face  a 
disadvantage.  In  the  proposed  rule,  the 
Department  stated  that  in  setting  forth 
this  processing  hierarchy  the 
Department  was  of  the  view  that  those 
aliens  who  have  not  engaged  in  the 
aforementioned  activities,  and  thereby 
rendered  themselves  inadmissible, 
should  be  treated  more  favorably  than 
those  who  have  engaged  in  such 
behavior.  The  Department  continues  to 
be  of  this  view,  and  as  such,  will  not  be 
amending  the  regulations  to  reflect  these 
three  comments. 

Ehgibilitv  of  Persons  Who  Are  Currently 
in  Immigration  Proceedings 

The  Department  received  two 
comments  stating  that  immigration 
judges  should  have  the  authority  to 
consider  applications  for  adjustment  of 
status  under  section  586  during 
immigration  proceedings. 

The  Department  believes  that  the 
adjudication  of  applications  for 
adjustment  of  status  under  section  586 
is  best  administered  by  the  Immigration 
and  Naturalization  Service  ("Service") 
in  one  central  location.  Moreover, 
maintaining  control  of  the  5.000  limit 
on  adjustments  is  most  efficiently 
accomplished  by  centralizing  filing  and 
adjudication.  Because  verification  of  an 
applicant's  claim  to  eligibility  under 
section  586  will  most  likely  require 
significant  research  by  the  Service,  the 
Department  believes  that  centralizing 
the  application  and  adjudication  at  one 
Service  office  will  provide  the  mos] 
efficient  service  to  applicants.  As  such, 
the  Department  will  not  amend  the 
regulations  to  reflect  these  comments. 

Additionally,  one  commenter  objected 
to  the  requirement  that  the  Service 
concur  before  an  immigration  judge  or 
the  Board  of  Immigration  Appeals 
( "BIA")  administratively  closes  the 
proceedings.  The  commenter  argued 
that  an  eligible  alien  could  be  prevented 
from  obtaining  benefits  under  section 
586  if  the  Service  failed  to  join  in  the 
motion.  The  commenter  stated  that 
eliminating  the  Service  consent 
requirement  is  necessary  to  ensure  that 
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meritorious  cases  will  not  be  denied 
consideration  where  the  Service  does 
not  concur  with  the  motions  to  close 
cases.  The  Department  disagrees  with 
these  comments.  Administrative  closure 
of  a  case  is  used  to  remove  temporarily 
a  case  from  an  immigration  judge's 
calendar  or  from  the  BlA's  docket.  As  a 
general  matter,  "[a]  case  may  not  be 
administratively  closed  if  opposed  by 
either  of  the  parties.  "  Matter  of 
Gutierrez-Lopez,  21  I.  &  N.  Dec.  479.  480 
(BIA  1996).  Efficiency  of  the 
immigration  court  system  is  increased 
by  requiring  parties  to  agree  to  close  a 
case  administratively.  The  Service, 
which  will  adjudicate  applications  for 
adjustment  of  status  under  this 
regulation,  will  likely  concur  in 
administrative  closure  if  it  believes  the 
alien  is  eligible  for  the  relief  sought.  If 
the  alien  has  other  issues  to  resolve 
before  an  immigration  judge,  having  the 
case  go  forward  allows  those  issues  to 
be  resolved  at  the  same  time  the  Service 
adjudicates  the  alien's  application  to 
adjust  status  under  section  586. 
Completing  concurrently  as  many 
processes  as  possible  adds  to  efficiency 
of  the  immigration  court  system. 

The  Department  does  not  believe  that 
the  regulations  will  prevent  any  alien's 
application  for  adjustment  of  status 
under  section  586  from  being 
considered.  The  regulations  provide  that 
an  alien  in  immigration  proceedings 
may  apply  directly  to  the  Service  for 
adjustment  of  status  independent  of  his 
or  her  proceedings.  The  Service  may 
adjudicate  such  an  application  without 
resolution  of  the  proceedings.  Moreover, 
the  Department  points  to  the  distinction 
between  the  administrative  proceedings 
resulting  in  an  order  of  removal  of  an 
alien  and  the  actual  removal  of  the 
alien.  In  the  unlikely  scenario  where  the 
Service  does  not  concur  with  the  alien's 
motion  for  administrative  closure,  even 
though  the  alien  appears  eligible  for 
adjustment  under  section  586,  and 
where  the  alien  is  ultimately  issued  a 
removal  order,  the  Service  has 
discretion  to  withhold  the  removal  of 
the  alien  until  the  adjustment 
application  is  resolved.  The  alien  would 
have  to  make  such  a  request  to  the 
district  director  after  the  order  is  issued. 
The  Department  notes  that  the  granting 
of  adjustment  under  section  586  is 
tantcunount  to  reopening  and  vacating 
any  order  of  removal  issued.  This  final 
regulation  will  not  be  amended  in 
response  to  these  comments. 

Eligibility  of  Persons  Who  Are  Derivative 
Family  Members 

One  commenter  requested  that  the 
final  rule  be  amended  to  allow  for  the 


adjustment  of  derivative  family 
members. 

The  Department  cannot  accommodate 
the  c ommenter's  request.  The  proposed 
regulation.s  do  not  include  a  provision 
for  the  adjustment  of  derivative  family 
members  of  eligible  aliens  because  the 
statuton,'  language  of  section  586  does 
not  include  such  a  provision.  Rather, 
ever)'  alien  has  to  be  eligible  on  his  or 
her  own  behalf.  The  Department  notes 
that  the  Act  does  provide  a  process. 
albeit  a  lengthier  one.  for  dependent 
family  members  of  lawful  permanent 
residents  to  obtain  permanent  resident 
status.  Once  his  or  her  adJHStment  of 
status  application  is  approved,  the  new 
lawful  permanent  resident  can  submit 
Form  1-130,  Petition  for  Alien  Relative, 
for  a  dependent  spouse  and  unmarried 
children. 

Ehgibilitv  of  Persons  Who  Traveled 
After  October  1 ,  1997 

The  Department  received  two 
comments  requesting  that  the  final  rule 
be  clarified  regarding  travel  by  eligible 
aliens  that  took  place  after  October  1. 
1997.  In  short,  the  commenters 
requested  that  the  final  rule -state  that 
otherwise  eligible  aliens  who  left  the 
United  States  after  initially  entering 
prior  to  October  1 ,  1997.  via  one  of  the 
three  qualifying  programs,  are  not 
rendered  ineligible  by  virtue  of  that 
subsequent  travel. 

The  Department  agrees  with  the 
commenters  that  travel  subsequent  to 
October  1.  1997,  does  not  render  an 
alien  ineligible  for  adjustment  of  status 
under  section  586.  The  commenters 
expressed  the  concern  that,  because 
such  aliens  will  have  a  Form  1-94. 
Arrival/Departure  Document,  that  is 
dated  after  October  1.  1997.  the 
adjustment  application  will  be  denied 
because  they  will  not  have  proof  of 
entry  prior  to  October  1.  1997.  The 
Department  understands  that  such 
aliens  could  have  traveled  and  re- 
entered the  United  States  via  parole  or 
another  lawful  manner  of  entr>'.  In  these 
instances,  although  the  alien  may  no 
longer  possess  the  documentation  of  the 
original  entry,  evidence  of  the  initial 
entry  may  be  available  in  Department 
records,  and  therefore  could  be  verified 
during  adjudication.  This  final  rule,  at 
8  CFR  245.21(g)(3),  provides  for  such  an 
alien  to  submit  an  affidavit,  in  lieu  of 
the  initial  Form  1-94,  establishing  that 
he  or  she  entered  prior  to  October  1, 
1997.  via  one  of  the  three  qualifying 
programs. 

Eligibility  of  Persons  Who  Entered  the 
United  States  via  Humanitarian  Parole 

The  Department  received  one 
comment  requesting  that  the  final  rule 


clarify  that  aliens  who  entered  the 
United  States  via  humanitarian  parole 
(rather  than  public  interest  parole)  are 
eligible  for  adjustment  of  status  under 
section  586. 

The  Department  agrees  with  the 
commenter.  Section  586  requires  only 
that  the  applicant  be  paroled  into  the 
United  States  via  one  of  the  three 
qualifying  programs.  While  the 
Department  believes  the  vast  majority  of 
the  potential  beneficiaries  of  section  586 
were  granted  public  interest  parole, 
some  potential  beneficiaries  were 
granted  humanitarian  parole.  Such 
aliens,  if  otherwise  qualified,  are 
eligible  for  adjustment  of  status  under 
section  586.  This  statement  is  consistent 
with  the  proposed  regulations  at  8  CFR 
245.21(a)(2).  Therefore,  the  Department 
has  not  amended  the  final  regulations. 

The  Medical  Examination  Requirement 

One  commenter  requested  that  the 
Department  remove  the  medical 
examination  requirement  for  adjustment 
under  section  586  in  the  final 
regulations.  The  commenter  stated  that 
the  examinations  are  expensive  and 
uimecessary  because  the  aliens  have 
resided  in  the  United  States  for  a  long 
period  of  time. 

The  Department  believes  that  the 
medical  examination  requirement  is  not 
an  unusual  or  unduly  burdensome 
requirement  and  has  decided  to  retain 
the  examination  requirement  in  the  final 
regulations.  Medical  examinations  are 
necessary  for  the  applicant  to 
demonstrate  that  he  or  she  is  not 
inadmissible  under  section  212(a)(1)  of 
the  Act  (8  U.S.C.  1182(a)(1)).  The  fact 
that  aliens  have  been  living  in  the 
United  States  for  a  long  period  of  time 
does  not  change  this  requirement. 
Department  regulations  require  the  vast 
majority  of  adjustment  applicants  to 
undergo  a  medical  examination, 
regardless  of  the  number  of  years  they 
have  spent  in  the  United  States.  For 
example,  all  applicants  adjusting  status 
under  section  245(a)  of  the  Act  (8  U.S.C. 
1255(a))  must  undergo  a  medical 
examination  despite  the  fact  that  many 
such  applicants  have  been  residing  in 
the  United  States  in  nonimmigrant 
status  for  several  years. 

Making  Available  the  List  of  Persons 
Who  Entered  the  United  States  via 
Auspices  of  the  Orderlv  Departure 
Program  fODP') 

The  Department  received  one 
comment  requesting  that  a  list  of  all 
persons  who  entered  the  United  States 
under  the  auspices  of  the  ODP  be  made 
public. 

While  the  Department  understands 
the  potential  utility  of  this  request,  the 
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Department  does  not  disclose  such  lists 
of  individuals  who  are  potentially 
eligible  for  immigration  benefits. 
Although  The  Privacy  Act  of  1974.  as 
amended,  does  not  cover  non-resident 
aliens  (under  5  U.S.C.  552a(a)(2).  the 
term  "individual"  means  a  citizen  of  the 
United  States  or  an  alien  lawfully 
admitted  for  permanent  residence). 
Department  policy  generally  forbids  the 
release  of  personal  information 
regarding  groups  of  individuals, 
individuals  who  wish  to  obtain  proof 
that  they  entered  the  United  States  via 
the  ODP  may  so  state  as  part  of  their 
application  for  adjustment  of  status 
under  section  58ti.  or  make  a  request  for 
the  information  via  the  Freedom  of 
information  Act  (FOIA).  As  stated  in  the 
proposed  rule,  the  Department  likely 
can  verify  an  alien's  assertion  that  he  or 
she  entered  via  the  ODP. 

The  Use  of  the  IV  Tracking  Number  To 
Demonstrate  Eligibility 

The  Department  received  one 
comment  regarding  the  use  of  an  alien's 
IV  tracking  number  to  demonstrate  that 
he  or  she  was  processed  through  the 
ODP.  The  commenter  stated  that  in 
some  cases,  the  alien  will  not  have  a 
unique  identifying  IV  number,  but 
rather  a  V  number,  or  an  alien 
registration  number. 

Aliens  processed  through  the  ODP 
were  assigned  both  IV  and  V  numbers. 
The  IV  number  was  assigned  to  an  alien, 
and  any  accompanying  family  members, 
at  his  or  her  initial  registration  with  the 
United  States  Government.  Later,  a  V 
number  was  assigned  to  the  alien,  and 
accompanying  family  members,  if  he  or 
she  was  scheduled  to  depart  the 
program  and  enter  the  United  States. 
Finally,  some  of  those  aliens  granted 
humanitarian  parole  in  place  of  public 
interest  parole  received  alien 
registration  numbers  as  well.  The 
Department  regulations  require  only 
that  the  applicant  demonstrate  that  he 
or  she  was  processed  via  the  ODP  or  one 
of  the  other  two  programs.  As  stated 
previously,  subject  to  verification  by  the 
Department,  those  aliens  who  were 
processed  via  the  ODP  who  no  longer 
have  any  paperwork  from  the  ODP  may 
submit  an  affidavit  to  the  Department  in 
lieu  of  the  actual  documentation.  See  8 
CFR  245.21(g)(3). 

The  Question  Concerning  the  Public 
Charge  Ground  of  Inadmissibility  on 
Form  1-485.  Application  To  Register  for 
Permanent  Resident  or  Adjust  Status 

The  Department  received  one 
comment  stating  that  the  final  rule 
should  indicate  that  applicants  for 
adjustment  of  status  under  section  586 
are  not  required  to  answer  question 


number  two  on  part  three  of  Form  i- 
485.  regarding  an  applicant's  use  of 
public  assistance.  The  commenter  stated 
that  applicants  for  adju.stment  of  status 
under  section  586  are  exempt  from  the 
public  charge  ground  of  inadmissibility 
at  section  212(a)(4)  of  the  Act  (8  U.S.C. 
1182(a)(4)).  and  so  the  question  is 
unnecessary. 

The  Department  agrees  with  this 
comment  and  has  stated  in  the  proposed 
rule  and  will  state  in  policy  memoranda 
that  applicants  for  adjustment  of  status 
under  section  586  are  exempt  from 
section  212(a)(4)  of  the  Act.  As  such,  the 
commenter  is  correct  in  that  an  answer 
of  "yes"  to  the  specified  question 
cannot  result  in  the  denial  of  the 
application  because  the  alien  is 
inadmissible  under  section  212(a)(4)  of 
the  Act.  However,  there  are  some 
scenarios  where  the  answer  to  this 
question  may  indirectly  affect  the 
adjudication  in  ways  other  than 
inadmissibility  under  section  212(a)(4) 
of  the  Act.  such  as  when  certain  types 
of  immigration  benefit  fraud  are 
suspected.  Therefore,  full  and  complete 
answers  to  each  question  on  Form  l- 
485.  including  this  question,  are 
required.  Another  reason  for  retaining 
the  question  on  the  form  is  that  the 
Form  1-485  remains  the  same  for  all 
adjustment  programs.  The  Department 
does  not  create  a  new  form  each  time 
Congress  creates  a  new  adjustment 
program.  As  such,  the  Department  does 
not  want  to  issue  separate  instructions 
for  adjustment  under  section  586.  The 
Department  has  retained  this  question 
on  the  form. 

Employment  Authorization  Documents 

One  commenter  requested  that  the 
Department  provide  all  applicants  with 
employment  authorization  documents  at 
no  charge  at  the  time  they  submit  their 
applications  for  adjustment.  The 
commenter  also  stated  that  the  final 
regulations  should  make  it  clear  that  the 
applicants  who  do  not  desire 
employment  authorization  do  not  need 
to  submit  the  application  for 
employment  authorization  along  with 
the  application  for  adjustment  of  status. 

Although  as  the  commenter  has 
stated,  many  eligible  aliens  already  have 
employment  authorization  issued  under 
other  provisions  of  law  and  thus  do  not 
need  employment  authorization,  the 
proposed  regulation  provides  a  means 
for  an  alien  who  desires  employment 
authorization  to  obtain  it.  If  an  alien 
believes  he  or  she  cannot  pay  the 
application  fee  (currently  $120).  he  or 
she  can  request  a  fee  waiver  when 
submitting  the  application.  Thus,  the 
Department  has  retained  in  the  final 
rule  the  requirement  that  those  aliens 


desiring  employment  authorization  tile 
an  application  for  employment 
authorization  and  submit  the 
accompanying  fee.  Another  commenter 
requested  that  the  Department 
regulations  make  the  adjudication  of  an 
application  for  employment 
authorization  based  upon  a  section  586 
adjustment  application  subject  to  the 
90-day  adjudication  provision  of  8  CFR 
274a. i3(d).  Under  these  regulations,  that 
is  currently  the  case.  With  certain 
exceptions,  any  application  for 
employment  authorization  based  upon 
an  adjustment  application  filed  under  8 
CFR  part  245— including  8  CFR  245.21 
pertaining  to  adjustment  for  certain 
aliens  from  Vietnam,  Cambodia,  and 
Laos — is  subject  to  the  90-day  provision 
of  8  CFR  2 74a.  13(d)  per  the  regulations. 
See  8  CFR  274a.l2(c)(9):  8  CFR 
274a.  13(d).  The  current  regulations  do 
require  that  a  section  586-based 
application  for  employment 
authorization  be  adjudicated  within  90 
days  or  interim  employment 
authorization  must  be  issued. 

Advance  Parole  Eligibility  Requirements 

Three  commenters  raised  the  issue  of 
advance  parole.  They  requested  that  the 
final  rule  state  that  the  eligibility  criteria 
for  obtaining  advance  parole  based  on  a 
pending  application  for  adjustment  filed 
under  section  586  is  the  same  as  the 
advance  parole  criteria  for  adjustment 
applicants  under  section  245(a)  of  the 
Act  (8  U.S.C.  1255).  Section  245(a) 
applicants  are  generally  granted 
advance  parole,  in  the  discretion  of  the 
Service,  if  they  have  demonstrated  "any 
bona  fide  business  or  personal  reason." 
See  instructions  to  Form  1-131, 
Application  for  Travel  Document. 
Without  such  a  standard,  one 
commenter  suggests  that  the  different 
Service  offices  will  apply  varying 
eligibility  standards.  The  Department 
does  not  believe  that  it  needs  to 
articulate  such  a  standard  in  the 
regulation.  The  standard  for  obtaining 
advance  parole  is  the  same  for  those 
obtaining  it  in  connection  with  an 
adjustment  application  filed  under 
section  586  as  for  those  obtaining 
advance  parole  in  connection  with  other 
adjustment  programs:  the  Form  1-131  is 
the  same  for  each  program. 

The  Department's  proposed 
regulations  provided  the  alien  with  the 
ability  to  obtain  advance  parole,  in  the 
discretion  of  the  Service,  based  on  a 
pending  adjustment  application  under 
section  586.  See  section  245.21  (i)  of  the 
proposed  regulations.  When  these  final 
regulations  are  effective,  the  Department 
will  issue  guidance  to  its  field  officers 
covering  all  aspects  of  this  adjustment 
program,  including  advance  parole.  The 
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Department  belifves  this  will  ensure 
consistent  treatment  of  applications  for 
advance  parole  based  upon  a  proper 
filing  for  adju,stment  under  section  586. 
For  those  with  finai  orders  of  removal 
or  more  than  180  days  of  unlawful 
presence  in  the  United  States,  the 
ground  of  inadmissibility  under  section 
212(a)(9)  of  the  Act  (8  U.S.C.  1182(a)(9)) 
would  not  bar  adjustment  under  this 
rule.  However,  applicants  should  keep 
in  mind  that,  should  their  section  586 
application  be  denied,  departure  from 
the  United  States  may  amount  to  a  self- 
deportation,  in  which  case,  absent  a 
waiver,  they  would  be  inadmissible 
under  section  212(a)(9)  of  the  Act  for 
either  three  or  10  years.  In  addition,  in 
the  case  of  an  applicant  over  18  years 
of  age  who  has  accrued  more  than  180 
days  of  unlawful  presence  in  the  United 
States,  such  departure  would  render  the 
alien  inadmissible  under  section 
212(a)(9)(B)  of  the  Act  (8  U.S.C. 
1182(a)(9)(B)). 

Outreach  to  Potentially  Eligible  Aliens 

One  commenter  requested  that  the 
Department  conduct  an  outreach 
program  in  the  native  languages  of  the 
potential  beneficiaries  to  ensure  that 
those  potential  beneficiaries  with 
limited  English  proficiency  are  aware  of 
the  opportunity  to  adjust  status  under 
section  586. 

The  Department  agrees  that  it  is 
important  that  all  potentially  eligible 
aliens  understand  the  benefits  provided 
under  section  586  as  well  as  the 
eligibility  criteria  set  forth  by  this 
provision.  Normally,  when  the 
Department  announces  the  beginning  of 
such  an  adjustment  program,  the 
Department  develops  materials 
explaining  the  program,  the  eligibility 
criteria,  the  application  procedures,  and 
other  pertinent  issues.  This  material  is 
distributed  to  local,  national,  and  other 
interested  media  outlets,  and  also  to 
non-governmental  and  community- 
based  organizations.  By  their  very 
nature,  these  groups  are  best  suited  to 
provide  news  and  information  to 
specific  communities.  The  section  586 
adjustment  program  will  be  no 
exception  to  this  general  practice. 

Comments  Regarding  the  Regulations 
Pertaining  to  the  Demonstration  of 
Phvsif  al  Presence  in  the  I  nited  States 
(in  a  Specific  Date 

The  Department  received  one 
conmient  that  the  creation  of  a  single 
section  in  the  regulations  regarding  the 
demonstration  of  physical  presence  for 
adjustment  applicants  who  need  to 
demonstrate  physical  presence  in  the 
United  States  on  a  specific  date  should 


be  accomplished  via  a  separate 
rulemaking. 

The  Department  disagrees  with  the 
comment  that  a  separate  rule  is 
necessary  to  create  a  single  section  in 
the  regulations  regarding  the 
demonstration  of  physical  presence  on  a 
specific  date.  As  stated  in  the  proposed 
rule.  Department  regulations  already 
contain  several  similar  sections  for 
various  adjustment  of  status  provisions 
containing  more  or  less  the  same 
physical  presence  standards.  Rather 
than  continue  to  create  redundant 
regulations,  the  Department  believes 
that  it  is  appropriate  at  this  time  to  bring 
the  provisions  together  into  one  single 
section  of  the  regulations.  Because  the 
applicants  for  section  586  need  to 
demonstrate  that  they  were  physically 
present  in  the  United  States  on  October 
1.  1997.  and  because  the  physical    • 
presence  part  of  the  rulemaking  is 
largely  non-substantive  and  re- 
organizational  in  nature,  it  is  an 
appropriate  part  of  this  larger 
rulemaking. 

(Comments  Regarding  Waivers  of 
Criminal  Grounds  of  Inadmis.sibihty 

The  Fmal  Regulations  Regarding  the 
Section  586  Rule  Should  Be 
Promulgated  Separately  Than  the 
Waiver  Provisions  of  Section  212(h)  of 
the  Act 

The  proposed  regulations  contained  a 
separate  section  regarding  the  waiver 
provisions  of  section  212(h)  of  the  Act 
(8  U.S.C.  1182(h)).  The  Department 
received  one  comment  that  the 
proposed  regulations  regarding  the 
waiver  provisions  of  section  212(h)  of 
the  Act  (8  U.S.C.  1182(h))  should  be 
promulgated  in  a  rule  separate  from  the 
section  586  rule.  The  Department  agrees 
with  this  comment  and  is  publishing 
two  separate  rules  instead  of  one.  An 
interim  final  rule  regarding  waivers 
under  section  212(h)  of  the  Act  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register 

May  Section  586  Applicants  Apply  for 
Waivers  of  the  Criminal  Grounds  of 
Inadmissibility? 

Yes.  Applicants  must  demonstrate 
that  they  are  admissible  as  an  immigrant 
to  obtain  benefits  under  section  586,  just 
as  they  would  have  to  do  under  other 
adjustment  programs.  Although  section 
586(c)  provides  that  four  grounds  of 
inadmissibility  do  not  apply,  and 
provides  special  rules  for  waivers  of 
several  other  grounds,  section  586  does 
not  mention  the  availability  of  waivers 
for  criminal  aliens.  Even  so.  the 
Department  has  determined  that 
criminal  aliens  who  are  inadmissible 


under  section  212(a)(2)  of  the  Act  may 
apply  for  a  waiver  under  section  212(h) 
of  the  Act.  The  Department  is  aware  that 
many  aliens  who  might  otherwise  be 
eligible  under  section  586  are 
inadmissible  on  criminal  grounds.  The 
Attorney  General  has  determined  to 
exercise  the  discretion  accorded  to  him 
under  section  212(h)  in  connection  with 
applicants  under  section  586.  Because 
section  212(h)  is  a  general  provision 
applicable  to  waivers  for  immigrants,  it 
is  appropriate  to  adopt  standards  for  the 
exercise  of  discretion  in  all  cases  under 
section  212(h),  rather  than  creating  a 
new  standard  applicable  only  to  the 
Indochinese  population  covered  by 
section  586.  Accordingly,  the 
Department  is  publishing  a  separate 
interim  rule  (published  elsewhere  in 
this  issue  of  the  Federal  Register)  with 
regard  to  the  Attorney  General's 
authority  under  section  212(h)  of  the 
Act  to  grant  waivers  of  inadmissibility 
to  criminal  aliens. 

-'\ppli(  ation  for  ^diusfment  of  Status 
I  nder  Seilion  58b 

What  Is  the  Application  Period  for 
Adjustment  of  Status  Under  Section 
586? 

The  three-year  period  for  submitting 
applications  for  adjustment  of  status 
under  section  586  begins  January  27, 
2003  and  ends  January  25.  2006.  See  8 
CFR  245.21(b)(1).  As  stated  previously, 
if  the  5,000-adjustment  limit  is  reached 
prior  to  the  end  of  the  application 
period,  the  Department  will  notif>' 
Congress  and  the  public  of  that  fact.  If 
the  limit  is  not  reached  by  the  end  of  the 
three-year  application  period,  only 
those  applications  received  by  the 
Department  on  or  prior  to.  or  containing 
a  postmark  dated  on  or  prior  to  January 
25,  2006  will  be  accepted  for  processing. 

Where  Can  I  File  an  Application  for 
Adjustment  of  Status  Under  Section 
586? 

Applications  for  adjustment  of  status 
under  section  586  should  be  sent  to  the 
following  address:  INS  Nebraska  Service 
Center,  P.O.  Box  87485,  Lincoln,  NE 
68501-7485. 

What  Must  an  Application  for 
Adjustment  of  Status  Under  Section  586 
Contain? 

The  regulations  at  8  CFR  245.21(b)(2) 
state  what  constitutes  a  proper 
application  under  section  586.  An  alien 
must  be  physically  present  in  the 
United  States  to  apply  for  adjustment  of 
status  under  section  586.  An  applicant 
must  submit  Form  1-485.  Application  to 
Register  Permanent  Residence  or  Adjust 
Status,  along  with  the  appropriate 
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application  fee  contained  in  8  CFR 
103.7(b)(1).  Applicants  who  are  14 
through  79  years  of  age  must  also 
submit  the  fingerprinting  service  fee 
provided  for  in  8  CFR  103.7(b)(1).  Each 
application  filed  must  be  accompanied 
by  evidence  establishing  eligibility  as 
provided  in  8  CFR  245.21(g):  two 
photographs  as  described  in  the  Form  1- 
485  instructions;  a  completed 
Biographic  Information  Sheet  (Form  G- 
325 A)  if  the  applicant  is  between  14  and 
79  years  of  age;  a  report  of  medical 
examination  (Form  1-693  and 
vaccination  supplement)  specified  in  8 
CFR  245.5;  and.  if  needed,  an 
application  for  waiver  of 
inadmissibility.  Under  Part  2.  question 
h  of  Form  1-485,  applicants  must  write 
iNDOCHINESE  PAROLEE  P.L.  106- 

429". 

The  regulations  at  8  CFR  245.21(c). 
(d).  and  (e).  discuss  the  additional  filing 
procedures  for  aliens  in  removal 
proceedings,  aliens  with  final  orders  of 
removal,  and  aliens  needing  waivers  of 
grounds  of  inadmissibility,  respectively. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)).  has  reviewed  this 
regulation  and.  by  approving  it,  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
would  affect  certain  individuals  from 
Vietnam,  Cambodia,  and  Laos  by 
implementing  the  adjustment  of  status 
provisions  of  section  586  of  Public  Law 
106-429.  This  rule  will  have  no  effect 
on  small  entities  as  that  term  is  defined 
in  5  U.S.C.  601(6). 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  5  use.  804.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 


companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  justice,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  section  3(f). 
Regulatory  Planning  and  Review. 
Accordingly,  this  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  ptnver  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132.  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Executive  Order  12988 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act 

The  information  collection 
requirement  (Form  1—485)  contained  in 
this  riile  was  previously  approved  for 
use  by  the  Office  of  Management  and 
Budget  (OMB).  The  OMB  control 
number  for  this  information  collection 
is  1115-0053.  This  final  rul^  permits 
certain  aliens  from  Vietnam.  Cambodia, 
and  Laos  to  adjust  status.  In  addition  to 
the  evidence  required  by  Form  1-485. 
this  rule  at  8  CFR  245.21(g)(2)  requires 
applicants  to  demonstrate  that  they 
were  physically  present  in  the  United 
States  on  October  1.  1997.  by  supplying 
the  evidence  outlined  in  8  CFR  245.22. 
This  additional  dix;um8ntation  is 
considered  an  information  collection. 
Written  comments  are  encouraged  and 
will  be  accepted  until  February  24, 
2003. 

Accordingly,  the  Service  has 
submitted  an  information  collection 
request  to  the  Office  of  Management  and 
Budget  (OMB)  for  emergency  review 
and  clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501  etseq).  If  granted, 
emergency  approval  is  valid  for  180 
days. 

All  comments  and  suggestions,  or 
questions  regarding  additional 
information,  to  include  obtaining  a  copy 
of  the  proposed  information  collection 
instrument,  shall  be  directed  to  the 


Immigration  and  Naturalization  Service, 
Regulations  and  Forms  Services 
Division,  425  I  Street,  NVV,  Room  4034, 
Washington.  DC;  20536;  Attention: 
Richard  A.  Sloan.  Director,  (202)  514- 
3291. 

Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluating  whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluating  the  accuracy  of  the 
agency's  estimate  cf  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhancing  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimizing  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  any  and  all  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Overview  of  This  Information  Collection 

(1)  Type  of  information  collection: 

New. 

(2)  Title  of  Form/Collection: 
Application  requirements  for  the 
adjustment  of  status  under  section  586 
of  Public  Law  106-^29. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  form  number  (File  No. 
OMB-27),  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Individuals.  Section  586  of 
Public  Law  106-429  allows  certain 
aliens  from  Vietnam,  Cambodia,  and 
Laos  to  adjust  status  to  lawful 
permanent  resident.  The  information 
collection  is  necessary  in  order  for  the 
Service  to  make  a  determination  that  the 
eligibility  requirements  and  conditions 
are  met  regarding  the  alien. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  5,000  respondents  at  30 
minutes  per  response. 

(6)  An  estimate  of  the  total  of  public 
burden  (in  hours)  associated  with  the 
collection:  Approximately  2,500  burden 
hours 

List  ut  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
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(Government  agencies).  Freedom  of 
information.  Privacy.  Reporting  and 
rt'cordkt'i'ping  requirements,  Surety 
bonds. 

8  CFR  Part  245 

Aliens,  Immigration.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  parts  103  and  245  of 
chapter  I  of  title  8  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS:  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  552a;  8  U.S.C. 
1101,  1103,  1304,  1356;  31  U.S.C.  9701;  E.O. 
12356:  47  PR  14874. 15557, 3  CFR, 1982 
Comp.,  p  166;  8  CFR  part  2. 

2.  Section  103.1(f)(3)(iii){C)  is  revised 
to  read  as  follows: 

103  1     Delegations  of  authority. 

***** 

(f)*    *    * 

(3)  *    *    * 

(iii)*  *  * 

(C)  Indochinese  refugee  applications 
for  adjustment  of  status  under  section 
103  of  the  Act  of  October  28,  1977,  or 
section  586  of  Public  Law  106-429; 


PART  245— ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSON  ADMITTED  FOR 
PERMANENT  RESIDENCE 

3.  The  authority  citation  for  part  245 
continues  to  read  as  follows; 

Authority:  8  U.S.C.  1101,  1103,  1182,  1255; 
sec.  202,  Pub.  L.  105-100.  Ill  Stat.  2160, 
2193;  sec.  902,  Pub.  L.  105-277,  112  Stat. 
2681;  8  CFR  part  2. 

4.  Section  245.15(i)  is  revised  to  read 
as  follows: 

§  245  1 5     Adjustment  of  status  of  certain 
Haitian  nationals  under  the  Haitian  Refugee 
Immigrant  Fairness  Act  of  1998  (HRIFA) 

***** 

(i)  Evidence  of  presence  in  the  United 
States  on  December  31,  1995.  An  alien 
seeking  HRIFA  benefits  as  a  principal 
applicant  must  provide  with  the 
application  evidence  establishing  the 
alien's  presence  in  the  United  States  on 
December  31,  1995.  Such  evidence  may 
consist  of  the  evidence  listed  in 
§245.22. 
***** 

5.  Section  245.21  is  added  to  read  as 
follows: 


§245.21     Adjustment  of  status  of  certain 
nationals  of  Vietnam.  Cambodia  and  Laos 
(section  586  of  Public  Law  106-429). 

\a\  Eiigihihty.  The  Ser\ice  may  adjust 
the  statu.s  to  that  of  a  lawful  permanent 
resident,  a  native  or  citizen  of  Vietnam, 
Cambodia,  or  Laos  who: 

(1)  Was  inspected  and  paroled  into 
the  United  States  before  October  1 , 
1997; 

(2)  Was  paroled  into  the  United  States 
from  Vietnam  under  the  auspices  of  the 
Orderly  Departure  Program  (ODP),  a 
refugee  camp  in  East  Asia,  or  a 
displaced  person  camp  administered  by 
the  United  Nations  High  Commissioner 
for  Refugees  (UNHCR)  in  Thailand; 

(3)  Was  physically  present  in  the 
United  States  prior  to  and  on  October  1 , 
1997; 

(4)  Files  an  application  for  adjustment 
of  status  in  accordance  with  paragraph 
(b)  of  this  section  during  the  3-year 
application  period;  and 

(5)  Is  otherwise  eligible  to  receive  an 
immigrant  visa  and  is  otherwise 
admissible  as  an  immigrant  to  the 
United  States  except  as  provided  in 
paragraphs  (e)  and  (f)  of  this  section. 

(b)  Applying  for  benefits  under 
section  586  of  Public  Law  106-429.  (1) 
Application  period.  The  application 
period  lasts  from  January  27,  2003  until 
lanuary  25.  2006.  The  Service  will 
accept  applications  received  after  the 
end  of  the  application  period,  but  only 
if  the  5,000  limit  on  adjustments  has  not 
been  reached  prior  to  the  end  of  the 
three-vear  application  period,  and  the 
application  bears  an  official  postmark 
dated  on  or  before  the  final  day  of  the 
application  period.  Postmarks  will  be 
evaluated  in  the  following  manner: 

(i)  If  the  postmark  is  illegible  or 
missing,  the  Service  will  consider  the 
application  to  be  timely  filed  if  it  is 
received  on  or  before  3  business  days 
after  the  end  of  the  application  period. 

(ii)  In  all  instances,  the  burden  of 
proof  is  on  the  applicant  to  establish 
timely  filing  of  an  application. 

(2)  Application.  An  alien  must  be 
physically  present  in  the  United  States 
to  apply  for  adjustment  of  status  under 
section  586  of  Public  Law  106-429.  An 
applicant  must  submit  Form  1-485, 
Application  to  Register  Permanent 
Residence  or  Adjust  Status,  along  with 
the  appropriate  application  fee 
contained  in  §103. 7(b)(1)  of  this 
chapter.  Applicants  who  are  14  through 
79  years  of  age  must  also  submit  the 
fingerprinting  service  fee  provided  for 
in  §  103.7(b)(1)  of  this  chapter.  Each 
application  filed  must  be  accompanied 
by  evidence  establishing  eligibility  as 
provided  in  paragraph  (g)  of  this 
section;  two  photographs  as  described 
in  the  Form  1-485  instructions;  a 


completed  Biographic  Information  Sheet 
(Form  G-325A)  if  the  applicant  is 
between  14  and  79  years  of  age;  a  report 
of  medical  examination  (Form  1-693 
and  vaccination  supplement)  specified 
in  §  245.5;  and,  if  needed,  an 
application  for  waiver  of 
inadmissibility.  Under  Part  2,  question 
h  of  Form  1-485.  applicants  must  write 
•INDOCHINESE  PAROLEE  PL.  106- 
429".  Applications  must  be  sent  to:  INS 
Nebraska  Service  Center,  P.O.  Box 
87485,  Lincoln  NE  68501-7485. 

(c)  Applications  from  aliens  in 
immigration  proceedings  An  alien  in 
pending  immigration  proceedings  who 
believes  he  or  she  is  eligible  for 
adjustment  of  status  under  section  586 
of  Public  Law  106-429  must  apply 
directly  to  the  Service  in  accordance 
with  paragraph  (b)  of  this  section.  An 
immigration  judge  or  the  Board  of 
Immigration  Appeals  may  not 
adjudicate  applications  for  adjustment 
of  status  under  this  section.  An  alien 
who  is  currently  in  immigration 
proceedings  who  alleges  eligibility  for 
adjustment  of  status  under  section  586 
of  Public  Law  106-^29  may  contact 
Service  counsel  after  filing  an 
application  to  request  the  consent  of  the 
Service  to  the  filing  of  a  joint  motion  for 
administrative  closure.  Unless  the 
Service  consents  to  such  a  motion,  the 
immigration  judge  or  the  Board  may  not 
defer  or  dismiss  the  proceeding  in 
connection  with  section  586  of  Public 
Law  106-429. 

(d)  Applications  from  aliens  with  final 
orders  of  removal,  deportation,  or 
exclusion.  An  alien  with  a  final  order  of 
removal,  deportation,  or  exclusion  who 
believes  he  or  she  is  eligible  for 
adjustment  of  status  under  section  586 
of  Public  Law  106-429  must  apply 
directly  to  the  Service  in  accordance 
with  paragraph  (b)  of  this  section. 

(1)  An  application  under  this  section 
does  not  automatically  stay  the  order  of 
removal,  deportation,  or  exclusion.  An 
alien  who  is  eligible  for  adjustment  of 
status  under  section  586  of  Public  Law 
106-429  may  request  that  the  district 
director  with  jurisdiction  over  the  alien 
grant  a  stay  of  removal  during  the 
pendency  of  the  application.  The 
regulations  governing  such  a  request  are 
found  at  8  CFR  241.6. 

(2)  The  Service  in  general  will 
exercise  its  discretion  not  to  grant  a  stay 
of  removal,  deportation,  or  exclusion 
with  respect  to  an  alien  who  is 
inadmissible  on  any  of  the  grounds 
specified  in  paragraph  (m)(3)  of  this 
section,  unless  there  is  substantial 
reason  to  believe  that  the  Service  will 
grant  the  necessary  waivers  of 
inadmissibility. 
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(3)  An  immigration  judge  or  the  Board 
may  not  grant  a  motion  to  re-open  or 
stay  in  connection  with  an  application 
under  this  section. 

(4)  If  the  Service  approves  the 
application,  the  approval  will  constitute 
the  automatic  re-opening  of  the  alien's 
immigration  proceedings,  vacating  of 
the  final  order  of  removal,  deportation, 
or  exclusion,  and  termination  of  the 
reopened  proceedings. 

(e)  Grounds  of  inadmissibility  that  do 
not  apply.  In  making  a  determination  of 
whether  an  applicant  is  otherwise 
eligible  for  admission  to  the  United 
States  for  lawful  permanent  residence 
under  the  provisions  of  section  586  of 
Public  Law  lOfr-429.  the  grounds  of 
inadmissibility  under  sections  212(a)(4). 
(a)(5).  (a)(7)(A').  and  (a)(9)  of  the  Act 
shall  not  apply. 

(f)  Waiver  of  grounds  of 
inadmissibility.  In  cormection  with  an 
application  for  adjustment  of  status 
under  this  section,  the  alien  may  apply 
for  a  waiver  of  the  grounds  of 
inadmissibility  under  sections  212(a)(1), 
(a)(6)(B).  (a)(6)(C),  (a)(6)(F).  (a)(8)(A), 
(a)(10)(B),  and  (a)(10)(D)  of  the  Act  as 
provided  in  section  586(c)  of  Public  Law 
106—429,  if  the  alien  demonstrates  that 

a  waiver  is  necessary  to  prevent  extreme 
hardship  to  the  alien,  or  to  the  alien's 
spouse,  parent,  son  or  daughter  who  is 
a  U.S.  citizen  or  an  alien  lawfully 
admitted  for  permanent  residence.  In 
addition,  the  alien  may  apply  for  any 
other  waiver  of  inadmissibility  under 
section  212  of  the  Act,  if  eligible.  In 
order  to  obtain  a  waiver  for  any  of  these 
grounds,  an  applicant  must  submit 
Form  1-601,  Application  for  Waiver  of 
Grounds  of  Excludability,  with  the 
application  for  adjustment. 

(g)  Evidence.  Applicants  must  submit 
evidence  that  demonstrates  they  are 
eligible  for  adjustment  of  status  under 
section  586  of  Public  Law  106-429. 
Such  evidence  shall  include  the 
following: 

(1)  A  birth  certificate  or  other  record 
of  birth; 

(2)  Documentation  to  establish  that 
the  applicant  was  physically  present  in 
the  United  States  on  October  1,  1997, 
under  the  standards  set  forth  in  §  245.22 
of  this  chapter. 

(3)  A  copy  of  the  applicant's  Arrival- 
Departure  Record  (Form  1-94)  or  other 
evidence  that  the  alien  was  inspected  or 
paroled  into  the  United  States  prior  to 
October  1,  1997,  from  one  of  the  three 
programs  listed  in  paragraph  (a)(2)  of 
this  section.  Subject  to  verification, 
documentation  pertaining  to  paragraph 
(a)(2)  of  this  section  is  already  contained 
in  Service  files  and  the  applicant  may 
submit  an  affidavit  to  that  effect  in  lieu 
of  actual  documentation. 


(h)  Employment  authorization. 
Applicants  who  want  to  obtain 
employment  authorization  based  on  a 
pending  application  for  adjustment  of 
status  under  this  section  may  submit 
Form  1-765.  Application  for 
Employment  Authorization,  along  with 
the  application  fee  listed  in  8  CFR 
103.7(b)(1).  If  the  Service  approves  the 
application  for  employment 
authorization,  the  applicant  will  be 
issued  an  employment  authorization 
document. 

(i)  Travel  while  an  application  to 
adjust  status  is  pending.  An  alien  may 
travel  abroad  while  an  application  to 
adjust  status  is  pending.  Applicants 
must  obtain  advance  parole  in  order  to 
avoid  the  abandonment  of  their 
application  to  adjust  status.  An 
applicant  may  obtain  advance  parole  by 
filing  Form  1-131,  Application  for  a 
Travel  Document,  along  with  the 
application  fee  listed  in  8  CFR 
103.7(b)(1).  If  the  Service  approves 
Form  1-131,  the  alien  will  be  issued 
Form  1-512,  Authorization  for  the  _ 
Parole  of  an  Alien  into  the  United 
States.  Aliens  granted  advance  parole 
will  still  be  subject  to  inspection  at  a 
port-of-entry. 

(j)  Approval  and  date  of  admission  as 
a  lawful  permanent  resident  When  the 
Service  approves  an  application  to 
adjust  status  to  that  of  lawful  permanent 
resident  based  on  section  586  of  Public 
Law  106-^29,  the  applicant  will  be 
notified  in  writing  of  the  Service's 
decision.  In  addition,  the  record  of  the 
alien's  admission  as  a  lawful  permanent 
resident  will  be  recorded  as  of  the  date 
of  the  alien's  inspection  and  parole  into 
the  United  States,  as  described  in 
paragraph  (a)(1)  of  this  section. 

(k)  Notice  of  denial.  When  the  Service 
denies  an  application  to  adjust  status  to 
that  of  lawful  permanent  resident  based 
on  section  586  of  Public  Law  106-429, 
the  applicant  will  be  notified  of  the 
decision  in  writing. 

(1)  Administrative  review.  An  alien 
whose  application  for  adjustment  of 
status  under  section  586  of  Public  Law 
106—429  is  denied  by  the  Service  may 
appeal  the  decision  to  the 
Administrative  Appeals  Office  in 
accordance  with  8  CFR  103.3(a)(2). 

(m)  Number  of  adjustments  permitted 
under  this  section.  (1)  Limit.  No  more 
than  5,000  aliens  may  have  their  status 
adjusted  to  that  of  a  lawful  permanent 
resident  under  section  586  of  Public 
Law  106-429. 

(2)  Counting  procedures.  Each  alien 
granted  adjustment  of  status  under  this 
section  will  count  towards  the  5,000 
limit.  The  Service  will  assign  a  tracking 
number,  ascending  chronologically  by 
filing  date,  to  all  applications  properly 


filed  in  accordance  with  paragraphs  (b) 
and  (g)  of  this  section.  Except  as 
described  in  paragraph  (m)(3)  of  this 
section,  the  Service  will  adjudicate 
applications  in  that  order  until  it 
reaches  5.000  approvals  under  this  part. 
Applications  initially  denied  but 
pending  on  administrative  appeal  will 
retain  their  place  in  the  queue  by  virtue 
of  their  tracking  number,  pending  the 
Service's  adjudication  of  the  appeal. 

(3)  Applications  submitted  with  a 
request  for  the  waiver  of  a  ground  of 
inadmissibility.  In  the  discretion  of  the 
Service,  applications  that  do  not  require 
adjudication  of  a  waiver  of 
inadmissibility  under  section  212(a)(2), 
(a)(6)(B).  (a)(6)(F),  (a)(8)(A),  or  (a)(10)(D) 
of  the  Act  may  be  approved  and 
assigned  numbers  within  the  5,000  limit 
before  those  applications  that  do  require 
a  waiver  of  inadmissibility  under  any  of 
those  provisions.  Applications  requiring 
a  waiver  of  any  of  those  provisions  will 
be  assigned  a  tracking  number 
chronologically  by  the  date  of  approval 
of  the  necessary  waivers  rather  than  the 
date  of  filing  of  the  application. 

(4)  Procedures  when  the  5.000  limit  is 
reached.  The  Service  will  track  the  total 
number  of  adjustments  and  stop 
processing  applications  after  the  5,000 
limit  has  been  reached.  When  the  limit 
is  reached,  the  Service  will  return  any 
additional  applications  to  applicants 
with  a  dated  notice  encouraging 
applicants  to  retain  their  application 
package  and  the  notice  in  the  event  the 
5,000  limit  is  expanded  or  eliminated 
and  the  alien  wishes  to  apply  again.  The 
Service  will  keep  an  identifying 
chronological  record  of  the  application 
for  purposes  of  processing  applications 

-  under  this  section  if  the  5,000  limit 
subsequently  is  expanded  or  eliminated. 
If  at  the  time  the  5,000  limit  is  reached, 
it  appears  that  Congress  is  about  to  pass 
legislation  to  expand  or  eliminate  the 
cap,  the  Service  retains  the  discretion  to 
retain  such  applications  and  the  related 
fees. 

6.  Section  245.22  is  added  to  read  as 
follows: 

§  245  22  Evidence  to  demonstrate  an 
alien  s  physical  presence  m  the  United 
States  on  a  specific  date. 

(dj  tvidt^nce.  Generally,  an  alien  who 
is  required  to  demonstrate  his  or  her 
physical  presence  in  the  United  States 
on  a  specific  date  in  connection  with  an 
application  to  adjust  status  to  that  of  an 
alien  lawfully  admitted  for  permanent 
residence  should  submit  evidence 
according  to  this  section.  In  cases  where 
a  more  specific  regulation  relating  to  a 
particular  adjustment  of  status  provision 
has  been  issued  in  the  8  CFR,  such 
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regulation  is  controlling  to  the  extent 
that  it  conflicts  with  this  section. 

(b)  The  number  of  documents.  If  no 
one  document  establishes  the  alien's 
physical  presence  on  the  required  date, 
he  or  she  may  submit  several  documents 
establishing  his  or  her  physical  presence 
in  the  United  States  prior  to  and  after 
that  date. 

(c)  Service-issued  documentation.  To 
demonstrate  physical  presence  on  a        ^ 
specific  date,  the  alien  may  submit 
Service-issued  documentation. 
Examples  of  acceptable  Service 
documentation  include,  but  are  not 
limited  to.  photocopies  of: 

(1)  Form  1-94.  Arrival-Departure 
Record,  issued  upon  the  alien's  arrival 
in  the  United  States; 

(2)  Form  1-862,  Notice  to  Appear, 
issued  by  the  Service  on  or  before  the 
required  date; 

(3)  Form  1-122,  Notice  to  Applicant 
for  Admission  Detained  for  Hearing 
before  Immigration  Judge,  issued  by  the 
Service  on  or  prior  to  the  required  date, 
placing  the  applicant  in  exclusion 
proceedings  under  section  236  of  the 
Act  (as  in  effect  prior  to  April  1,  1997); 

(4)  Form  1-221,  Order  to  Show  Cause, 
issued  by  the  Service  on  or  prior  to  the 
required  date,  placing  the  applicant  in 
deportation  proceedings  under  section 
242  or  242A  (redesignated  as  section 
238)  of  the  Act  (as  in  effect  prior  to 
April  1,  1997):  or 

(5)  Any  application  or  petition  for  a 
benefit  under  the  Act  filed  by  or  on 
behalf  of  the  applicant  on  or  prior  to  the 
required  date  that  establishes  his  or  her 
presence  in  the  United  States,  or  a  fee 
receipt  issued  by  the  Service  for  such 
application  or  petition. 

(d)  Government-issued 
documentation.  To  demonstrate 
physical  presence  on  the  required  date, 
the  alien  may  submit  other  government 
documentation.  Other  government 
documentation  issued  by  a  Federal, 
State,  or  local  authority  must  bear  the 
signature,  seal,  or  other  authenticating 
instrument  of  such  authority  (if  the 
document  normally  bears  such 
instrument),  be  dated  at  the  time  of 
issuance,  and  bear  a  date  of  issuance  not 
later  than  the  required  date.  For  this 
purpose,  the  term  Federal,  ,State,  or  local 
authority  includes  any  governmental, 
educational,  or  administrative  function 
operated  by  Federal,  State,  county,  or 
municipal  officials.  Examples  of  such 
other  documentation  include,  but  are 
not  limited  to: 

(1)  A  state  driver's  license; 

(2)  A  state  identification  card; 

(3)  A  county  or  municipal  hospital 
record; 

(4)  A  public  college  or  public  school 
transcript; 


(5)  Income  tax  records; 

(6)  A  certified  copy  of  a  Federal,  State, 
or  local  governmental  record  that  was 
created  on  or  prior  to  the  required  date, 
shows  that  the  applicant  was  present  in 
the  United  States  at  the  time,  and 
establishes  that  the  applicant  sought  in 
his  or  her  own  behalf,  or  some  other 
party  sought  in  the  applicant's  behalf,  a 
benefit  from  the  Federal,  State,  or  local 
governmental  agency  keeping  such 
record; 

(7)  A  certified  copy  of  a  Federal,  State, 
or  local  governmental  record  that  was 
created  on  or  prior  to  the  required  date, 
that  shows  that  the  applicant  was 
present  in  the  United  States  at  the  time, 
and  establishes  that  the  applicant 
submitted  an  income  tax  return, 
property  tax  payment,  or  similar 
submission  or  payment  to  the  Federal, 
State,  or  local  governmental  agency 
keeping  such  record;  or 

(8)  A  transcript  from  a  private  or 
religious  school  that  is  registered  with, 
or  approved  or  licensed  by,  appropriate 
State  or  local  authorities,  accredited  by 
the  State  or  regional  accrediting  body,  or 
by  the  appropriate  private  school 
association,  or  maintains  enrollment 
records  in  accordance  with  State  or 
local  requirements  or  standards.  Such 
evidence  will  only  be  accepted  to 
document  the  physical  presence  of  an 
alien  who  was  in  attendance  and  under 
the  age  of  21  on  the  specific  date  that 
physical  presence  in  the  United  States 

is  required. 

(e)  Copies  of  records.  It  shall  be  the 
responsibility  of  the  applicant  to  obtain 
and  submit  cppies  of  the  records  of  any 
other  government  agency  that  the 
applicant  desires  to  be  considered  in 
support  of  his  or  her  application.  If  the 
alien  is  not  in  possession  of  such  a 
document  or  documents,  but  believes 
that  a  copy  is  already  contained  in  the 
Service  file  relating  to  him  or  her,  he  or 
she  may  submit  a  statement  as  to  the 
name  and  location  of  the  issuing 
Federal,  State,  or  local  government 
agency,  the  type  of  document  and  the 
date  on  which  it  was  issued. 

(f)  Other  relevant  document(s)  and 
evaluation  of  evidence.  The  adjudicator 
will  consider  any  other  relevant 
document(s)  as  well  as  evaluate  all 
evidence  submitted,  on  a  case-by-case 
basis.  The  Service  may  require  an 
inter\'iew  when  necessary. 

(g)  Accuracy  of  documentation.  In  all 
cases,  any  doubts  as  to  the  existence, 
authenticity,  veracity,  or  accuracy  of  the 
documentation  shall  be  resolved  by  the 
official  government  record,  with  records 
of  the  Service  having  precedence  over 
the  records  of  other  agencies. 
Furthermore,  determinations  as  to  the 
weight  to  be  given  any  particular 


document  or  item  of  evidence  shall  be 
solely  within  the  discretion  of  the 
adjudicating  authority. 

Dated:  Dec:eniber  19.  2002. 
|ohn  Ashcroft, 

Attorney  General. 
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[INS  No.  2249-02    AG  O-de-  No  2641-2002] 

RIN1115-AG90 

Waiver  of  Criminal  Grounds  of 
inadmissibility  tor  immigrants 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  On  July  9.  2002,  the 
Department  of  Justice  published  a 
proposed  rule  to  implement  a  law- 
authorizing  the  adjustment  of  status  for 
certain  aliens  from  Cambodia,  Vietnam, 
and  Laos,  and  to  codifi,'  the  Attorney 
General's  approach  to  granting  waivers 
under  section  212(h)  of  the  Immigration 
and  Nationality  Act  of  the  criminal 
grounds  of  inadmissibility.  This  rule 
amends  the  Department  of  Justice 
regulations  concerning  the  standards  for 
waivers  of  the  criminal  grounds  of 
inadmissibility  for  immigrants  and 
responds  to  public  comments  on  the 
notice  of  proposed  rulemaking 
published  on  July  9,  2002.  In  order  to 
allow  the  public  an  additional 
opportunity  for  public  comment  on  this 
change  in  the  regulations,  this  rule  is 
being  published  as  an  interim  final  rule 
with  a  further  30-day  comment  period. 
DATES:  Effective  date:  This  rule  is 
effective  January  27,  2003. 

Comment  date:  Written  comments 
must  be  submitted  on  or  before  January 
27,  2003. 

ADDRESSES:  Please  submit  written 
comments  to  the  Director.  Regulations 
and  Forms  Services  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW..  Room  4034. 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
Number  2249-02  on  the 
correspondence.  Comments  may  also  be 
submitted  electronically  at 
insregs@usdoj.gov.  When  submitting 
comments  electronically,  include  INS 
No.  2249-02  in  the  subject  box  so  that 
the  comments  can  be  properly  routed  to 
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the  appropriate  office.  Comments  are 
available  for  public  inspection  at  the 
above  address  by  calling  (202)  514-3291 
to  arrange  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Valvorile.  Re.sidence  and  Status 
Branch,  Immigration  and  Naturalization 
Service.  425  I  Street,  NW.,  Room  3214, 
Washington.  DC  20536,  Telephone  (202) 
514-475) 

SUPPLEMENTARY  INFORMATION:  On  July  9, 
2002,  the  Department  of  Justice 
published  a  proposed  rule  in  the 
Federal  Register  at  67  FR  45402  to 
implement  section  586  of  Pub.  L.  106- 
429,  8  U.S.C.  1255  note,  and  to  amend 
the  regulations  concerning  waivers  of 
the  criminal  grounds  of  inadmissibility 
for  immigrants,  with  a  60-day  period  for 
public  comment.  Section  586  provides 
for  adju.sfment  of  status  to  that  of  lawful 
permanent  resident  for  5,000  eligible 
natives  or  citizens  of  Vietnam, 
Cambo'dia,  and  Laos  who  were  paroled 
into  the  United  States  before  October  1. 
1997.  and  otherwise  meet  the  standards 
of  the  law. 

Many  provisions  of  the  proposed  rule 
dealt  with  the  process  for  eligible  aliens 
to  apply  for  adjustment  of  status  under 
section  586,  including  the  means  for 
applicants  to  demonstrate  that  they 
were  physically  present  in  the  United 
States  on  October  1,  1997.  The 
Department  is  finalizing  those 
provisions  of  that  proposed  rule  in  a 
separate  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

The  procedures  for  implementing 
section  586  was  not  the  only  issue 
addressed  in  the  proposed  rule.  In 
addition,  the  proposed  rule  addressed  at 
some  length  the  related  issue  of  the 
standards  for  granting  waivers  of  the 
criminal  grounds  of  inadmissibility  for 
immigrants  under  section  212(h)  of  the 
Immigration  and  Nationality  Act  ("Act") 
(8  U.S.C.  1 182(h)).  See  67  FR  at  45404, 
45407. 

Although  section  586(c)  provides  that 
four  grounds  of  inadmissibility  do  not 
apply,  and  provides  special  rules  for 
waivers  of  several  other  grounds, 
section  586  does  not  mention  the 
availability  of  waivers  for  criminal 
aliens.  Even  so.  the  Department  has 
determined  that  criminal  aliens  who  are 
inadmissible  under  section  212(a)(2)  of 
the  Act  (8  U.S.C.  1182(a)(2))  may  apply 
for  a  waiver  under  section  212(h)  of  the 
Act.  The  Department  is  aware  that  many 
aliens  who  might  otherwise  be  eligible 
under  section  586  are  inadmissible  on 
criminal  grounds. 

The  Attorney  General  has  determined 
to  exercise  the  discretion  accorded  to 
him  under  section  212(h)  of  the  Act  in 
connection  with  applicants  under 


section  586.  Because  section  212(h)  of 
the  Act  is  a  general  provision  applicable 
to  waivers  for  immigrants,  it  is 
appropriate  to  adopt  standards  for  the 
exercise  of  discretion  in  all  cases  under 
section  212(h)  of  the  Act,  rather  than 
creating  a  new  standard  applicable  only 
to  the  Indochinese  population  covered 
by  section  586.  As  was  made  clear  in  the 
title  of  the  )uly  2002  proposed  rule,  and 
in  the  supplementary  information  for 
that  rule  as  well  as  the  proposed 
regulatory  text,  the  proposed 
amendment  to  §  212.7(d),  regarding  the 
exerc:ise  of  discretion  under  section 
212lh)  of  the  Act,  was  applicable  to  all 
aliens  seeking  waivers  under  the  latter 
provision. 

In  response  to  the  July  9.  2002. 
proposed  rule,  one  commenter  urged 
that  the  Department  address  the 
amendment  to  §  212.7(d)  in  a  separate 
rule,  because  that  regulatory  change  is 
applicable  to  all  immigrants  seeking  a 
waiver  of  the  criminal  grounds  of 
inadmissibility.  The  Department 
believes  that  this  issue  is  linked  to  the 
implementation  of  the  adjustment 
provisions  in  section  586  and  that  both 
changes  need  to  be  made  at  the  same 
time.  However,  in  addressing  the  two 
sets  of  issues,  the  Department  has 
agreed  to  promulgate  the  amendment  to 
§  212.7(d)  in  a  separate,  companion 
rulemaking.  Although  for  administrative 
purposes  this  interim  final  rule  has  been 
assigned  a  different  tracking  number 
(RIN)  than  the  July  9,  2002,  proposed 
rule,  this  interim  final  rule  is  adopting 
in  final  form  the  proposed  amendment 
to  §  212.7(d)  that  was  set  forth  in  the 
July  2002  proposed  rule.  This  rule  will 
take  effect  30  days  after  publication  in 
the  Federal  Register.  It  is  being  issued 
as  an  interim  rule  for  the  purpose  of 
soliciting  additional  public  comment. 
After  consideration  of  these  additional 
public  comments,  the  Department  will 
publish  a  final  rule. 

In  the  final  rule  implementing  section 
586  (published  elsewhere  in  this  issue 
of  the  Federal  Register),  the  Department 
has  responded  to  many  of  the  public 
comments  regarding  the  availability  of 
waivers  of  inadmissibility  to  eligible 
Indochinese  applicants  for  adjustment 
of  status  under  section  586.  The 
following  discussion  responds  to  the 
public  comments  that  related 
specifically  to  the  amendment  to 
§  212.7(d)  with  respect  to  the  Attorney 
General's  exercise  of  discretion  under 
section  212(h)  of  the  Act  to  waive  the 
criminal  grounds  of  inadmissibility  for 
any  alien  applying  or  reapplying  for  a 
visa,  seeking  admission  to  the  United 
States,  or  seeking  adjustment  of  status  to 
that  of  an  alien  admitted  for  permanent 
residence. 
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The  Proposed  Regulations  Are  Outside 
of  the  Authority  of  the  Department 

Several  commenters  argued  that  the 
Attorney  General  does  not  have  the 
authority  to  adopt  the  standard  at  8  CFR 
212.7(d)  regarding  waivers  of  the 
criminal  grounds  of  inadmissibility 
under  section  212(h)  of  the  Act. 

To  the  contrary,  the  Attorney  General 
does  have  the  authority  to  establish,  by 
regulation,  standards  for  the  exercise  of 
discretion  under  section  212(h)  of  the 
Act.  Section  212(h)(1)  of  the  Act 
requires  a  waiver  applicant  to  establish, 
to  the  satisfaction  of  the  Attorney 
General,  one  of  the  eligibility  criteria  set 
forth  in  that  provision.  Once  the 
applicant  has  established  his  or  her 
threshold  eligibility,  the  Attorney 
General  must  then  determine,  under 
section  212(h)(2)  of  the  Act,  whether  to 
grant  the  waiver.  This  determination  is 
in  the  sole  discretion  of  the  Attorney 
General.  Moreover,  the  Attorney  General 
has  the  authority  to  decide  when  and 
how  this  discretion  will  be  exercised. 
Section  212(h)(2)  of  the  Act  provides 
that  the  Attorney  General  may  grant  a 
waiver  if  he.  "in  his  discretion,  and 
pursuant  to  such  terms,  conditions  and 
procedures  as  he  may  by  regulations 
prescribe,  has  consented  to  the  alien's 
applying  or  reapplying  for  a  visa,  for 
admission  to  the  United  States,  or 
adjustment  of  status."  8  U.S.C. 
1182(h)(2)  (emphasis  added). 

This  interim  rule,  at  8  CFR  212.7(d). 
sets  forth  a  general  rule  for  when  the 
Attorney  General  will  exercise  his 
discretion  pursuant  to  his  authority 
under  section  212(h)(2)  of  the  Act. 
Except  in  extraordinary  circumstances, 
the  Attorney  General  will  not  exercise 
discretion  in  favor  of  an  applicant 
where  the  application  involves  a  violent 
or  dangerous  crime.  Extraordinary 
circumstances  include  situations  where 
the  alien  has  established  exceptional 
and  extremely  unusual  hardship,  or 
situations  where  there  are  overriding 
national  security  or  foreign  policy 
considerations.  Moreover,  depending  on 
the  nature  and  severity  of  the 
underlying  offense  that  renders  the 
applicant  inadmissible,  the  Attorney 
General  retains  the  discretion  to 
determine  that  the  mere  existence  of 
extraordinary  circumstances  is 
insufficient  to  warrant  the  grant  of  a 
waiver.  This  standard  was  set  forth  in 
Matter  of  lean.  23  I.  &  N.  Dec.  373  (A.G. 
2002).  in  the  context  of  a  discretionary 
waiver  under  section  209(c)  of  the  Act 
(8  U.S.C.  1159(c))  pertaining  to  refugees. 
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and  for  applicants  for  asvlum  under 
section  208  of  the  Act  (8'U.S.C.  1158). 

With  this  interim  rule,  the 
Department  is  now  codifying  these  same 
principles  in  connection  with  other 
aliens  who  seek  discretionary  relief 
under  section  212(h)  of  the  Act  from  the 
criminal  grounds  of  inadmissibility. 
This  interim  rule  extends  the  standard 
the  Attorney  General  articulated  in 
Matter  of  Jean  and  makes  it  applicable 
to  criminal  aliens  applying  or 
reapplying  for  a  visa,  seeking  admission 
to  the  United  States,  or  seeking 
adjustment  of  status.  This  action  is  in 
accord  with  the  provisions  of  section 
212(h)(2)  of  the  Act,  which  provides 
that  the  Attorney  General  has  authority 
by  regulation  to  set  standards  for 
discretion  for  aliens  seeking  waivers  for 
the  criminal  grounds  of  inadmissibility. 

One  of  the  threshold  bases  for 
establishing  eligibility  for  a  waiver 
under  section  212(h)  of  the  Act  is  to 
demonstrate  "to  the  satisfaction  of  the 
Attorney  General  that  the  alien's  denial 
of  admission  would  result  in  extreme 
hardship  to  the  United  States  citizen  or 
lawfully  resident  spouse,  parent,  son,  or 
daughter  of  such  alien."  Section 
212(h)(1)(B)  (8  U.S.C.  1182(h)(1)(B)). 
Some  commenters  suggested  that  the 
language  of  the  proposed  rule  in 
§  212.7(d)  conflicts  with  the  statutory 
standard  of  "extreme  hardship"  in 
section  212(h)(1)(B)  of  the  Act. 

The  Department  disagrees  with  this 
contention.  The  standard  in  B-CFR 
212.7(d)  for  the  exercise  of  the  Attorney 
General's  discretion  does  not  relate  to 
the  threshold  eligibility  requirement  of 
"extreme  hardship"  in  section 
212(h)(1)(B)  of  the  Act.  Satisf\'ing  one  of 
the  statutory  standards  for  determining 
an  alien's  threshold  eligibility  for 
seeking  a  waiver  is  only  the  first  part  of 
the  waiver  process.  Even  after  the 
waiver  applicant  has  met  the  required 
showing  of  'extreme  hardship,  "  or  one 
of  the  other  threshold  standards,  the  law 
also  provides,  in  section  212(h)(2)  of  the 
Act,  that  the  Attorney  General  has  the 
discretion  whether  to  grant  affirmatively 
the  requested  relief  to  each  alien.  The 
regulation  at  8  CFR  212.7(d)  governs 
only  the  exercise  of  discretion  under 
section  212(h)(2)  of  the  Act.  after  the 
alien  has  met  the  threshold 
requirements  of  section  212(h)(1)  of  the 
Act. 

Moreover,  simply  because  an  alien 
has  established  "extreme  hardship" 
under  section  212(h)(1)(B)  of  the  Act, 
such  a  determination  does  not  bind  the 
Attorney  General  in  exercising  his 
discretion  under  section  212(h)(2)  of  the 
Act.  See  INS  V.  Yueh-Shaio  Yang.  519 
U.S.  26,  30-31  (1996)  (in  determining 
whether  to  waive  deportation  of  aliens 


deportable  for  entry  fraud.  Attorney 
General  could  decide  not  to  grant 
waiver  because  of  the  fraud,  even 
though  committing  entry  fraud  made 
alien  eligible  for  waiver;  Attorney 
General  could  take  such  conduct  into 
account  when  deciding  whether  or  not 
to  grant  waiver  because  the  statute 
"establishes  only  the  alien's  eligibility 
for  the  waiver.  Such  eligibility  in  no 
way  limits  the  considerations  that  may 
guide  the  Attorney  General  in  exercising 
her  discretion  to  determine  who,  among 
those  eligible,  will  be  accorded  grace.") 
(emphasis  in  original). 

The  standard  in  8  CFR  212.7(d)  is  also 
grounded  in  cases  interpreting  the  Act. 
As  discussed  in  the  proposed  rule,  in 
assessing  whether  an  applicant  has  met 
the  burden  that  a  waiver  is  warranted  in 
the  exercise  of  discretion,  the 
adjudicator  must  balance  adverse  factors 
evidencing  inadmissibility  as  a  lawful 
permanent  resident  with  the  social  and 
humane  considerations  presented  to 
determine  if  the  grant  of  relief  appears 
to  be  in  the  best  interests  of  the  United 
States.  Matter  of  Mendez-Moralez,  21  I. 
&  N.  Dec.  296  (BIA  1996)  (involving  a 
waiver  under  section  212(h)(1)(B)  of  the 
Act).  Establishment  of  extreme  hardship 
and  eligibility  for  a  waiver  requiring  a 
showing  of  such  hardship  does  not 
create  an  entitlement  to  the  relief 
sought.  Id.;  Matter  of  Cervantes- 
Gonzalez.  22  I.  &  N.  Dec.  560  (BIA 
1999).  Extreme  hardship,  once 
established,  is  but  one  favorable 
discretionary  factor  to  be  considered. 
Id.;  Matter  of  Mendez-Moralez,  21  I.  & 
N.  Dec.  296  (BIA  1996). 

In  view  of  these  considerations,  this 
rule  will  codify  the  regulations 
proposed  at  8  CFR  212.7(d),  with  one 
technical  amendment  to  conform  the 
language  more  closely  to  the  text  of 
section  212(h)(2)  of  the  Act. 

Other  Issues  Relating  to  the  Discretion 
of  the  Attorney  General  to  Grant 
Waivers 

The  Department  received  three 
comments  raising  other  issues  relating 
to  the  Attorney  General's  discretion  to 
grant  waivers  of  criminal  grounds  of 

inadmissibility 

One  commenter  suggested  that  the 
final  regulations  clarify  that  the  waiver 
referred  to  in  the  proposed  rule  8  CFR 
212.7(d)  is  available  only  to  aliens  who 
are  applying  to  adjust  status  under 
section  209  of  the  Act  (8  U.S.C.  1159). 
The  commenter  stated  that  clarification 
of  this  point  is  necessary  in  order  to 
prevent  adjustment  applicants  who  are 
not  refugees  from  erroneously 
concluding  that  there  is  a  broad  waiver 
of  certain  criminal  grounds  of 
inadmissibility  available  to  them,  when 


in  fact  the  statute  expressly  restricts  the 
Attorney  General's  authority  to  grant 
such  waivers  to  inadmissible  aliens  in 
accordance  to  section  212(h)  of  the  Act 
(8  U.S.C.  1182(h))  except  in  very  narrow 
circumstances. 

The  Department  agrees  with  the 
commenter  that  the  statutory  language 
authorizing  a  waiver  of  the  criminal 
grounds  of  inadmissibilitv  found  in 
section  212(a)(2)  of  the  Act  (8  U.S.C. 
1182(a)(2))  in  connection  with  an 
application  for  adjustment  of  status 
under  section  209  of  the  Act  is  broader 
than  that  found  \n  section  212(h)  of  the 
Act,  which  authorizes  waivers  of 
criminal  grounds  of  inadmissibility  in 
connection  with  applicants  for 
adjustment  of  status  under  other 
provisions  of  the  immigration  law.  The 
Attorney  General's  decision  in  Matter  of 
Jean  already  governs  the  standards 
under  which  a  criminal  ground  of 
inadmissibility  waiver  may  be  granted 
as  a  matter  of  discretion  in  a  section  209 
adjustment  case.  However,  the 
amendments  contained  in  this  interim 
rule  harmonize  the  exercise  of 
discretion  to  grant  criminal  waivers 
among  applicants  for  adjustment  of 
status  by  extending  the  Matter  of  lean 
stemdards  to  those  applications  for  the 
waiver  of  criminal  grounds  of 
inadmissibility  made  under  section 
212(h)(2)  of  the  Act.  including,  but  not 
limited  to.  adjustment  of  status  under 
section  586  of  Pub.  L.  106-429  or 
section  245(a)  of  the  Act  (8  U.S.C. 
1255(a)). 

Similarly,  one  commenter  requested 
that  the  final  rule  be  amended  to  clarify 
that  the  Attorney  General  is  not 
compelled  to  grant  any  available  waiver 
of  a  ground  of  inadmissibility.  Rather, 
stated  the  commenter,  all  such  grants 
fall  within  the  discretion  of  the  Attorney 
General.  Moreover,  the  commenter 
contended  that  the  regulations  should 
be  amended  to  state  that  the  Attorney 
General  will  not  grant  waivers  of 
criminal  grounds  of  inadmissibility  to 
adjustment  applicants  under  section  209 
of  the  Act  who  are  convicted  of 
aggravated  felonies. 

The  Department  agrees  with  the 
commenter  that  the  Attorney  General 
has  complete  discretion  to  grant  a 
waiver  under  section  209(c)  of  the  Act 
and  section  212(h)  of  the  Act.  The 
Department  also  agrees  that,  in  general, 
individuals  convicted  of  aggravated 
felonies  would  not  warrant  the  Attorney 
General's  use  of  this  discretion.  In  fact, 
the  proposed  regulations  stated  that 
even  if  the  applicant  can  meet  the 
"exceptional  and  extremely  unusual 
hardship"  standard  for  the  exercise  of 
discretion,  depending  upon  the  severity 
of  the  offense,  this  might  "still  be 
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insufficient"  to  obtain  the  waiver.  See 
67  FR  at  45407.  That  language  would 
substantially  limit  the  circumstances 
under  which  an  individual  convicted  of 
an  aggravated  felony  would  be  granted 
a  waiver  as  a  matter  of  discretion. 
Therefore,  the  Department  believes  that 
this  language  achieves  the  goal  of  the 
commenter  while  not  unduly 
constraining  the  Attorney  General's 
discretion  to  render  waiver  decisions  on 
a  case-by-case  basis. 

Finally,  one  commenter  stated  that 
the  final  rule  should  clarify  that  only 
the  Immigration  and  Naturalization 
Service  ("Service")  has  the 
discretionary  authority  to  grant  waivers 
under  section  209(c)  of  the  Act,  and  not 
the  Board  of  Immigration  Appeals  or 
Executive  Office  for  Immigration 
Review  (EOIR).  This  is  a  matter  outside 
the  scope  of  this  rulemaking  action 
because  the  proposed  amendment  to  8 
CFR  212.7(d)  does  not  relate  to  the 
granting  of  waivers  under  section  209(c) 
of  the  Act  with  regard  to  refugees. 
Nevertheless,  the  Department  notes  that 
it  does  not  agree  with  this  comment. 
The  Act  and  the  Department's 
regulations  both  provide  the  alien  with 
the  opportunity  to  renew  his  or  her 
application  for  adjustment  in  removal 
proceedings.  See  8  CFR  209.1(e). 
Because  the  alien  is  renewing  his  or  her 
case  before  the  immigration  judge,  the 
alien  may  seek  the  same  waivers  of 
grounds  of  inadmissibility  made 
available  to  him  or  her  by  the  section  of 
law  under  which  the  application  for 
adjustment  of  status  was  filed.  See 
Matter  of  H-N-,  22  1.  &  N.  Dec.  1039 
(BIA  1999). 

The  commenter  is  correct  in  that  the 
Act  does  require  the  alien  to 
demonstrate  that  he  or  she  is  not 
inadmissible  under  section  212  of  the 
Act.  See  section  240(c)(2)  of  the  Act  (8 
U.S.C.  1229a{c)(2)).  However,  the  waiver 
available  at  section  209(c)  of  the  Act  (8 
U.S.C.  1159(c))  provides  a  means  for 
eligible  aliens,  in  the  discretion  of  the 
Attorney  General,  to  obtain  a  waiver  of 
certain  grounds  of  inadmissibility.  See 
section  209(c)  of  the  Act.  As  such,  these 
waivers  are  available  to  an  alien  seeking 
to  demonstrate  that  he  or  she  is  not 
inadmissible  before  the  Service  and  in 
immigration  proceedings. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)).  has  reviewed  this 
regulation  and.  by  approving  it.  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  only 
affects  aliens  who  are  subject  to 
inadmissibility  on  criminal  grounds  by 


amending  Department  of  Justice 
standards  for  waivers  of  the  criminal 
grounds  for  inadmissibility  for 
immigrants  under  section  212(h)  of  the 
Act.  This  rule  will  have  no  effect  on 
small  entities  as  that  term  is  defined  in 
5  U.S.C.  601(6). 

Unfundfd  MaiuLilt-s  Kt-furni  Ait  of 
1995 

This  rule  will  not  resuU  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
nf 1995 

Sm.tll  Husiru'ss  Kf>;uldtor\  hntdrc  fnn'nt 
I  ,miiHss  Act  ot  I'i'th 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  5  use.  804.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  <  irdci  l^Htiti 

This  rule  is  considered  by  the 
Department  of  Justice,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  this  rule  has  been 
submitted  to  the  Office  of  Management 
and  BurlRPt  for  review. 

E\f.  uhvt'  ()!(ter  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Execiitn--  Ord.T  !_"1HH 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 


PajMTWork  Reduttion  Ait 

I  iiiitr  the  Paperwork  Reduction  Act 
of  1995.  Pub.  L.  104-17,  all  departments 
are  required  to  submit  to  the  Office  of 
Management  and  Budget,  for  review  and 
approval,  any  reporting  requirements 
inherent  in  a  final  rule.  This  rule  does 
not  impose  any  new  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  8  CFR  Part  212 

Adrnmi^li.itiv.-  firn  n.  ■■   m.l 
proceiiuf    \i)''ii-    1' is-,[..,n- .tini  visas, 
Immi^tMti"ii    Ki'jKirtiiu;  ..ixi 
FPf  "r'tk>''-pi!u.'  r>'ijiiiri'inout.s. 

\      iiiiin,ni\    [i.iii  -12  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulatinn*;  i^  MmonHprl  t;  fallows: 

PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  AUENS;  PAROLE 

1,  rhe  dutliunty  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101.  1102,  1103,  1182, 
1184.  1187.  1225.  1226.  1227;  8  CFR  part  2. 

2.  Section  212.7(d)  is  added,  to  read 
as  follows: 

§2127     Waiver  of  certain  grounds  of 

inadmissibility 

*  »  *  •  * 

(d)  Criminal  grounds  of 
inadmissibility  involving  violent  or 
dangerous  crimes.  The  Attorney 
General,  in  general,  will  not  favorably 
exercise  discretion  under  section 
212(h)(2)  of  the  Act  (8  U.S.C.  1182(h)(2)) 
to  consent  to  an  application  or 
reapplication  for  a  visa,  or  admission  to 
the  United  States,  or  adjustment  of 
status,  with  respect  to  immigrant  aliens 
who  are  inadmissible  under  section 
212(a)(2)  of  the  Act  in  cases  involving 
violent  or  dangerous  crimes,  except  in 
extraordinary  circumstances,  such  as 
those  involving  national  security  or 
foreign  policy  considerations,  or  cases 
in  which  an  alien  clearly  demonstrates 
that  the  denial  of  the  application  for 
adjustment  of  status  or  an  immigrant 
visa  or  admission  as  an  immigrant 
would  result  in  exceptional  and 
extremely  unusual  hardship.  Moreover, 
depending  on  the  gravity  of  the  alien's 
underlying  criminal  offense,  a  showing 
of  extraordinary  circumstances  might 
still  be  insufficient  to  warrant  a 
favorable  exercise  of  discretion  under 
section  212(h)(2)  of  the  Act. 

Dated:  December  19.  2002. 
John  Ashrroft, 
Attorney  (ienrral. 
|FR  Doc.  U2-:i260fi  Filed  12-24-02;  8:45  ami 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100,  101.  102,  104.  106, 
11 0,  1 1 3,  1 1 4,  1 1 6,  300.  9002.  9003. 
9004,  9034. and  9035 

[Notice  2002-29] 

BCRA  Technical  Amendments 

AGENCY:  F-'iit'ial  Election  Cummission. 
ACTION:  I  iiirtl  rule;  technical 
amendments. 

SUMMARY:  The  Commission  recently 
ipuigrtiiized  the  sections  defining 
"contributions"  and  "expenditures." 
and  also  redesignated  other  sections. 
These  technical  amendments  correct 
cites  in  title  11  of  the  Code  of  Federal 
Regulations  to  bring  the  regulations  into 
I  onformity  with  the  designation. 
Additionally,  the  final  rules  correct 
typographical  mistakes  made  in  the 
recently  promulgated  Bipartisan 
Campaign  Reform  Act  rulemakings. 
Further  information  is  provided  in  the 
supplementary  information  that  follows. 
EFFECTIVE  DATE:  T)t'i  pmht-r  26,  2002 
FOR  FURTHER  INFORMATION  CONTACT:  Mai 
T  Dinh,  Acting  Assistant  General 
Counsel,  999  E  Street,  NW., 
Washington,  DC,  20463,  (202)  694-1650 
or  (800) 424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Bip.irti-><in  I  .arnpdiLjn  Ki'tuini  Act  of 
2002  CBCRA"),  Pub.  L.  107-155.  116 
Stat.  81  (March  27.  2002).  contains 
extensive  amendments  to  the  Federal 
Election  Campaign  Act  of  1971  ("FECA" 
or  "the  Act"),  as  amended.  2  U.S.C.  431 
et  seq.  This  final  rule  is  part  of  a 
continuing  series  of  rulemakings  the 
Commission  has  published  over  the  last 
several  months  in  order  to  meet  the 
rulemakini^  deadlines  set  out  in  BCRA. 
In  the  Fiudi  Ku!i'  on  Reorganization  of 
the  Definitions  of  "Contribution  '  and 
"Expenditure."  67  FR  50582  (August  5, 
2002),  the  Commission  moved  these 
definitions  from  former  11  CFR  100.7 
and  100.8  to  new  11  CFR  part  100, 
subparts  B,  C,  D  and  E.  Additionally,  the 
Commission  notes  that  in  the  various 
final  rules  that  the  Commission 
promulgated  this  year,  it  moved  the 
following  sections  and  paragraphs: 
109.2,  109.3,  110.1(i)(2),  110.4(a),  110.7, 
110.9(b),  110.9(c),  and  110.9(d). 
Consequently,  current  regulations  that 


include  cross  references  to  these  former 
sections  and  paragraphs  need  to  be 
updated  to  reflect  the  new  citations,' 
Therefore,  the  Commission  is 
publishing  this  final  rule  to  make 
necessar}'  technical  and  conforming 
amendments  to  its  regulations  to  reflect 
the  current  citations,  as  well  as  to 
correct  typographical  errors  that  are  in 
the  various  final  rules. 

Because  the  final  rules  published 
herein  are  merely  technical  and  non- 
substantive, they  are  not  a  substantive 
rule  requiring  notice  and  comment 
under  the  Administrative  Procedure 
Act,  5  U.S.C.  553.  Under  the  "good 
cause"  exception  to  the  notice  and 
comment  requirements,  5  U.S.C. 
553{b)(B)  and  553(d)(3),  the  final  rules 
are  effective  upon  publication.  Thus,  the 
final  rules  are  effective  on  December  26, 
2002. 

Certification  of  \o  Effort  Pursuant  tii  5 
I'.S.C.  605(b)  IRegulatnrv  Flexibiiitv 
Act] 

This  final  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendments  in  this  final  rule  are 
all  technical  and  nonsubstantive  in 
naturp  and  dn  not  have  any  economic 
impact  on  an\  pntity  subject  to  the 
underlying  regulations. 

List  of  Subjects 

11  CFR  Part  100 

Elections. 

11  CFR  Part  101 

Political  candidates.  Reporting  and 
recordkeeping  requirements. 

11  CFR  Part  102 

Political  committees  and  parties, 
Reporting  and  recordkeeping 
requirements. 

11  CFR  Part  104 

Campaign  funds.  Political  committees 
and  parties,  Reporting  and 
recordkeeping  requirements. 

11  CFR  Part  106 

Campaign  funds,  Reporting  and 
recordkeeping  requirements. 

11  CFR  Part  110 

Campaign  funds.  Political  committees 
and  parties. 


11  CFR  Part  113 

Campaign  funds. 

11  CFR  Part  114 

Business  and  industry.  Elections, 
Labor. 

11  CFR  Part  116 

Administrative  practice  and 
procedure,  Business  and  industry. 
Credit,  Elections,  Political  candidates, 
Political  committees  and  parties. 

1 1  CFR  Part  300 

Campaign  funds.  Nonprofit 
organizations.  Political  committees  and 
parties.  Political  candidates.  Reporting 
and  recordkeeping  requirements. 

1 1  CFR  Part  9002 

Campaign  funds. 

1 1  CFR  Part  9003 

Campaign  funds,  Reporting  and 
recordkeeping  requirements. 

1 1  CFR  Part  9004 

Political  candidates.  Reporting  and 
recordkeeping  requirements. 

1 1  CFR  Part  9034 

Campaign  funds.  Reporting  and 
recordkeeping  requirements. 

1 1  CFR  Part  9035 

Campaign  funds.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  subchapters  A.  E  and  F  of 
chapter  1  of  title  11  of  the  Code  of 
Federal  Regulations  are  amended  as 

follows: 

PART  100-SCOPE  AND  DEFINITIONS 

(2  U.S.C,  431) 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431.  434.  and  438(a)(8). 

§§  100.5.  100.52.  100,82,  100.87,  100.89, 

100.91,100  142,100  14-   ^00  149  and 
100.159     [Amended] 

2,  In  the  tai)ip  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
citation  indicated  in  the  middle  column, 
and  replace  it  with  the  citation 
indicated  in  the  right  column: 


Section 


100.5(c) 
100.5(c) 


Remove 


100.7(b)(9),  (15)  and  (17)  ., 
100,8(b)(10),  (16)  and  (18) 


Add 


100,80,  100.87,  and  100,89 
100,140,  100,147  and  100  149. 


<  Sec  the  following  nilemakings:  Final  Rules  on 
Prohibited  and  Excessive  Contributions:  Non- 
Federal  Funds  or  Soft  Money.  67  FR  49064  (July  29. 
2002);  Final  Rules  on  Reorganization  of  Regulations 


on  Contributions  and  Expenditures,  67  FR  50582 
(August  5.  2002);  Final  Rules  on  Coordinated  and 
Independent  Expenditures.  67  FR  (forthcoming 
December.  2002);  Final  Rules  on  Electioneering 


Communications.  67  FR  65212  (October  23,  2002); 
Final  Rules  on  Contribution  Limitations  and 
Prohibitions,  67  FR  69928  (November  19.  2002), 
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Section 

Remove 

Add 

iOOSPfb^/5^                                                  

110.4(a)  

110.20. 

irw~)  dOitiMi  \i'u\ 

110.4  

110  4.  110  20 

^f^Clf^7(n\ 

110.7  

109  32 

^CV)  fKQin\                                                        

110.7  

109.32. 

inn  Qi 

110.4(a)  

110.20. 

inn  ^AOiQ\i^\^'li\ 

110  4  

110.4,  110.20. 

inn  Ad7(n\                                                          

110.7  

109.32. 

inn  1AQ/n\                                                                    

110.7  

109.32. 

100.151   r. 

110.4(a)  

110.20. 

par: 


CANDlDATt   STATUS  AND  DESIGNATIONS  ,2  U  S  C    432ie! 


3.  The  authority  citation  for  part  101  is  revised  to  read  as  follows: 
Authority:  2  U.S.C.  432(e).  4.34(a)(n),  and  438(a)(8). 

§§101.2  and  101.3    [Amended] 

4.  In  the  table  below,  for  each  section  indicated  in  the  left  column,  remove  the  citation  indicated  in  the  middle  column, 
and  replace  it  with  the  citation  indicated  in  the  right  column: 


Section 


101.2(a) 
101  3  .... 
101  3  .... 


Remove 


100.7  

1007(b)(1) 
100  8(b)(1^ 


Add 


part  100.  subparts  B  and  C 

10072(a) 

100131(a) 


PART  tn?    RFG!=;TnAT10N   OPGANIZATtON    AND  RF  CORDKEEPING  BY  POLITICAL  COMMITTEES  (2  U  S  C    433) 

5.  rhe  authority  citation  tor  part  lu;^  continues  to  read  as  ioiluws: 
Authority:  2  U.S.C.  432,  433.  434(a)(  11),  4;m(a)(8).  44 Id. 

§§  102.5,  102.7, 102.13  and  102.14    [Amended] 

B.  In  the  table  below,  for  each  .section  indicated  in  the  left  column,  remove  the  citation  indicated  in  the  middle  column, 
and  replace  it  with  the  citation  indicated  in  the  right  column: 


Section 


102  5(b)(1)  . 
102  5(b)(1)  . 

102  7(d)  

102  13(b)  .... 
102  13(c)(2) 


102  14(c) 


Remove 


1007(b)(9),  (15)  and  (17)  . 
1008(b)(10),  (16)  and  (18) 

100.7  

110.7 

11  CFRpart  110  


Add 


109.a 


100  80.  100  87  and  100  89 

100  140.  100  147  and  100149. 

part  100,  subparts  B  and  D 

part  109,  subpart  D 

11  CFR  part  109,  subpart  D  and  11  CFR  part 

110 
109.11. 


PART  104   REPORTS  8V  POLITICAL  COMMITTEES  (2  U.S.C.  434) 

/.  The  authunly  Litatiun  un  pan  iu4  <  ontinues  to  read  as  follows: 
Authority:  2  [ISC  4n!\\   J  n(8),  431(9).  432(i).  434.  438(a)(8)  and  (b).  and  439a. 

§§  104.3  and  104.6     [Amendedi 

o  In  the  table  below,  for  each  section  indicated  in  the  left  column,  remove  the  citation  indicated  in  the  middle  column, 
and  replace  it  with  the  citation  indicated  in  the  right  column: 


Section 

Remove 

Add 

104  3(a)(3)(iii) 

110.7  

110.7  

110.7  

100.7(b)(11) 

part  109,  subpart  D 

104  3(b)(1)(viii)  

104  3(b)(3)(viii)  

part  109.  subpart  D 
part  109,  subpart  D 

104  3(dUH                          

100  82(a)  throuah  (d) 

104  3(d)(1)                    

100  8(b)(12) 

100  142(a)  ttirougti  (d). 

104  3(d)(1)(iv)                                     

100  7(b)(11)(i)(A)  and  (B)  

100  82(e)(1)  and  (2) 

104  3(d)(1)(iv)  

104  3(d)(1)(v) 

100  8(b)(12)(i)(A)  and  (B)  

100  142(e)(1)  and  (2). 

100  7(b)(1 1) 

100  82(a)  througti  (d). 

104  3(d)(1)(v)  

100  8(b)(12) 

100  7(b)(12) 

100  142(a)  througti  (d) 

104  3(a) 

100  84 

104  3(h)         

100.7(b)(13)  and  (14) 

100  85  and  100.86. 

104  6(a)                                                           

100.8(b)(4) 

100134(a). 
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PART  106-ALLOCATIONS  OF 
CANDIDATE  AND  COMMITTEE 
ACTIVITIES 

9.  The  authority  citation  for  part  106 
continues  to  read  as  follows: 


Authority:  2  U.S.C.  438(a)(8),  441a{b), 

44lR(g). 

§§106.1    106.2,  106.4,  and  106,7 
[Arrtfinded] 

lu.  ill  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 


citation  indicated  m  the  middle  column, 
and  replace  it  with  the  citation 
indicated  in  the  right  column: 


Section 

Remove 

Add 

106  1(b)                            

110.7      

109.32  or  109.33. 

106 1(c)(3)                                             

1(X)7(b)(17) 

100.89 

106 1(c)(3)          

100.8(b)(18) 

100.149. 

106  2(a)(2)                          

100.7(b)(1) 

100.72(a). 

106.2(a)(2)  

106.4(a)  

106  4(b)        

100  8(b)(1) 

100.131(a). 

100  8(b)(1)           

100.131(a). 

100.7(b)(1) 

100.72(a), 

106  7(c)(3)                  

100.7(b)(9),  (15)  or  (17)  

100.7(b)(10),  (16)  or  (18)  

100  80,  100.87  or  100.89. 

106  7(c)(3)            

100.140,  100.147  or  100  149 

PART  110— CONTRIBUTION  AND  EXPENDITURE  LIMITATIONS  AND  PROHIBITIONS 

1 1   Thfi  authority  citation  for  part  110  continues  to  read  as  follows: 

\utii,.r  itv:  2  use.  431(8).  431(9).  432(c)(2).  437d.  438(a)(8).  441a,  441b,  441d,  441e.  441f.  441g.  441h  and  441k. 

§§110  13  and  110  19     [Amendedj 

12.  In  the  table  below,  for  each  section  indicated  in  the  left  column,  remove  the  citation  or  phrase  indicated  in  the  middle 
column,  and  replace  it  with  the  citation  or  phrase  indicated  in  the  right  column: 


Section 

Remove 

Add 

110  13(a)(2)  

100.7  

Dart  1 00.  suboarts  B  and  C. 

110 13(a)(2)                         

100.8  „ part  100.  subparts  D  and  E. 

110  19(e)  oaraaraoh  headina    

maintain,  finance  finance,  maintain. 

110 19(e)                                   

maintain,  finance  finance,  maintain. 

PART  113— EXCESS  CAMPAIGN 
FUNDS  AND  FUNDS  DONATED  TO 
SUPPORT  FEDERAL  OFFICE-HOLDER 
ACTIVITIES  (2  use.  439a) 

13,  ihe  auUiunty  Litaliuii  iur  part  113 
continues  to  read  as  follows: 


Authorifv  2  U.S.C.  432(h),  438(a)(8),  439a,      and  replace  it  with  the  citation 
441a  indicated  in  the  right  column: 

§113  1      lAmended] 

14.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
citation  indicated  in  the  middle  column. 


Section 

Remove 

Add 

113  1(q)(5)  

100.8  

100.7  

... 1 

part  100,  sut>parts  D  and  E. 

113.1(g)(6)  

part  100,  subparts  B  and  C. 

PART  114— CORPORATE  AND  LABOR  ORGANIZATION  ACTIVITY 

1 "   The  dulhunt)  i-itation  for  part  1 14  LonUnues  lu  read  as  follows: 
\uIhiHitv:  2  r  S  C  4:?1fRlfBl.  431fqlfBl.  4,32,  434,  437ci(alf8l,  438(a)(8),  441b. 

§§114.1,  114.2,  114.3, 114.4,  114.5, 114.9, and  114.10    [Amended] 

16.  In  the  table  below,  for  each  section  indicated  in  the  left  column,  remove  the  citation  indicated  in  the  middle  column, 
and  replace  it  with  the  citation  indicated  in  the  right  column: 


Section 


114.1(a)(1)  ... 
114.2(b)(1)  ... 
114.2(b)(2)(i) 

114.2(c)  

114.2(f)(1) 


Remove 


100  7(b)(11) 

100.7(a)  

100.8(a)  

109.1   

1007   


114.2(f)(1)   ;  ^OT8 


114.3(a)(1)  ... 
114.3(b)  ,...,... 

114  4(a)  

114,5(e)(2)(i) 
114.9(a)(2)  ... 


109  1 

100  8(b)(4) 

109,1    

100.8(b)(4) 

100,7(a)(1)(iii)(B) 


Add 


100.82(a)  through  (d). 

part  100.  subpart  B. 

part  100.  subpart  D 

100.16. 

part  100.  subparts  B  and  C. 

part  1(X),  sutiparts  D  and  E. 

100.16. 

100.134(a). 

100.16. 

100.134(a)-. 

100.52(d)(2). 


'HhHJ. 


I.Mlt-ral    Kpoist.'i     Vol    fi7.  No.   24H 


irsdav.  December  26,  200 


K>- 


iii.iti-  ns 


Section 


114.9(b)(2)  . 

114.9(d)  

114  10(e)(2) 


Remove 


100.7(a)(1)(iii)(B) 
100.7(a)(1)(iii)(B) 
109.2  


Add 


100  52(d)(2). 
100.52(d)(2). 
109.10. 


PART  116-    DEBTS  OWED  BY  CANDIDATES  AND  POLITICAL  COMMITTEES 
i;.  1  nu  autnunty  LUdtiun  lur  part  i  m  i  (niiiiuii->  tu  i.-mi  <i,-<  iwiii.rt.-> 
.X,,th"ritv   ■!    <(     4itf,li   4  laflilfH),  438(a)l8),  441a,  441b.  and  451. 

§5  !  !6.4,  1  !b.a  and  1  \ti.b     [Amended] 

18.  In  the  table  below,  for  each  section  indicated  in  the  left  column,  remove  the  citation  indicated  in  the  middle  column, 
and  replace  it  with  the  citation  indicated  in  the  right  column: 


Section 


116  4(a)(1) 
116.4(b)(1) 
116.4(c)(1) 

116.5(b)  

116.6(a)  .... 
116  6(a)  .... 


Remove 


100.7(b)  .... 
100.7(b)  .... 
100.7(b)  .... 
100.7(b)(8) 

100.7  

100.7(b)(3) 


Add 


part  100.  subpart  C 

part  100,  sut>part  C 

part  100,  sutjpart  C 

10079 

part  100.  subparts  8  and  C 

10074. 


PART  30O     NGN  FEDERAL  FUNDS 
19.  The  authority  citation  for  part  300  is  revised  to  read  as  follows: 
\  ilhority:  2  U.S.C.  434(e),  438(a)(8),  441a(a),  441i,  453. 

^U.  in  uu;  lauie  Doiuw.  lor  oach  section  indicated  in  the  left  column,  remove  the  citation  or  phrase  indicated  in  the  middle 
column,  and  replace  it  with  the  citation  or  phrase  indicated  in  the  right  column: 


Section 


300  2(c)  paragraph  heading 

30036(a)(2)  

300  36(c)(2)  

300  36(0(2)  


Remove 


maintain,  finance  

100.8(b)(10).  (16).  or  (18) 

100.7  

100.8  


Add 


finance,  maintain. 

100  140,  100  147,  or  100  149. 

part  100.  subpart  B. 

part  100,  sutjpart  D. 


PART  9002      DEFINITIONS 

^11  in-  .uiuiiiiiiv  I  liaiiiMi  lor  part  9002  continues  to  read  as  follows: 

.Xuthoritv:  2r,  \'  S C  0002  .md  ')00<»(b). 

j^'iKtOi'  '  I  .ifid  JOIJ^'  ' .!     _Afne(idedj 

22.  In  the  table  below,  for  each  section  indicated  in  the  left  column,  remove  the  citation  indicated  in  the  middle  column, 
and  replace  it  with  the  citation  indicated  in  the  right  column: 


Section 

Remove 

Add 

Q002  11(bW5^                                            

100  7(b)(14) 

100  86 

9002  1  KbWSi                                                         

100.8(b)(15) 

100146. 

9002  13  

100.7  

part  100,  subparts  B  and  C. 

PART  900a^    EUGIBILITY  FOR  PAYMENTS 

23.  The  authority  citation  for  part  9003  continues  to  read  as  follows: 

.\iithorJfv: '-»fi  t' S  C:   POOl  anH  POOq(b). 

24.  in  the  table  below,  for  each  section  indicated  in  the  left  column,  remove  the  citation  indicated  in  the  middle  column, 
and  replace  it  with  the  citation  indicated  in  the  right  column: 


Section 

Remove 

Add 

9003  3(aU2UiiiJ                              

100  8(b)(15) 

100.146 

9003  4(b)(1)              

100  7(b)(11) 

100  82 

PART  9004   ENTITLEMENT  OF  ELIGIBLE  CANDIDATES  TO  PAYMENTS    USE  OF  PAYMENTS 
^5.  The  dulhurity  citation  lor  part  9004  contwmos  to  ruad  as  loliuws; 
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.\uth<int\:  26  U.S.C.  9004  and  9009(b). 
§§  9004  1  and  9004  4     [Amended] 

26.  in  the  table  below,  tor  each  section  indicated  in  the  left  column,  remove  the  citation  indicated  in  the  middle  column. 


.ill 


d  replace  it  with  the  citation  indicated  in  the  right  column: 


Section 

Remove 

Add 

9004  1                                                  

110.9(c)  

110.17(a). 

9004  4(ai(2)                                                         ... 

100  7(a)(1)  or  (b)(11)  

100.52(b)  or  100.82. 

PART  9008— FEDERAL  FINANCING  OF  PRESIDENTIAL  NOMINATING  CONVENTIONS 

27.  The  authority  citation  for  part  9008  continues  to  read  as  follows: 
.Authnt  itv:  2  U.S.C.  437.  438(a)(8):  26  U.S.C.  9008.  9009(b). 

§9008  7     [Amended] 

28.  In  the  table  below,  for  each  section  indicated  in  the  left  column,  remove  the  citation  indicated  in  the  middle  column, 
and  replace  it  with  the  citation  indicated  in  the  right  column: 


Section 


Remove 


Add 


90087(b)(3) 


110.4  110.4,  110.19(b)(2),  and  110.20. 


PART  9032— DEFINITIONS 

29  Thfi  authority  citation  for  part  9032  continues  to  read  as  follows: 
AiiHiuritv:  26  U.S.C.  9032  and  9039(b). 

§9032.4     [Amended] 

30.  In  the  table  below,  for  each  section  indicated  in  the  left  column,  remove  the  citation  indicated  in  the  middle  column, 
and  replace  it  with  the  citation  indicated  in  the  right  column: 


Section 


9032.4 


Remove 


Add 


100.7  part  100,  subparts  B  and  C 


PART  9034— ENTITLEMENTS 

31.  The  authority  citation  for  part  9034  continues  to  read  as  follows: 
Anihnntv:  26  U.S.C.  9034  and  9039(b). 

§§  9034  2  and  9034  4     [Amended] 

SI.  In  tne  table  Deiow.  lor  each  section  indicated  in  the  left  column,  remove  the  citation  indicated  in  the  middle  column, 
and  replace  it  with  the  citation  indicated  in  the  right  column: 


Section 


9034.2(a)(4) 
90342(a)(4) 
9034  4(a)(2) 
9034  4(e)(1) 


Remove 


100.7(b)(1) 
100.8(b)(1) 
100.8(b)(1) 
110.9(c)  .... 


Add 


100.72(a). 
100.131(a). 
100.131(a). 
110.17(a). 


PART  9035— EXPENDITURE  LIMITATIONS 

33.  The  authority  for  part  9035  continues  to  read  as  follows: 
\  I thnniv:  26  U.S.C.  9035  and  9039(b). 

§  9035  1      [Amended] 

34.  in  the  table  below,  for  each  section  indicated  in  the  left  column,  remove  the  citation  indicated  in  the  middle  column, 
and  replace  it  with  the  citation  indicated  in  the  right  column: 


Section 


9035  1(c)(1) 
9035.1(c)(2) 


Remove 


100.8(b)(15) 

100.8(b)(21)(iii) 


Add 


100.146. 
100  152(c). 


7H«;K4 
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D«le(l:  D.iember  19.  2002. 
Davii!  N!    Mison, 

Chainiuiii.  Icderal  Election  Commission. 
\VR  Doc.  02-,J24.'i2  Filed  12-24-02;  8:4.5  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Paris  510  and  520 

Oral  Dosage  Form  New  Anima!  Drijqs 
Clindamycin  Liquid    Change  of 
Sponsor  s  Address 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Delmarva  Laboratories.  Inc..  and  a 
change  of  this  sponsor's  address.  The 
ANADA  provides  for  oral  use  of 
clindamycin  hydrochloride  liquid  in 
dogs  and  cats  for  the  treatment  of 
various  bacterial  infections. 
DATES:  This  rule  is  effective  December 
26. 2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Loniiie  VV.  Luther.  Center  for  Vt'terinary 
Medicine  (HFV-104).  Food  and  Drug 
Administration,  7519  Standish  PL. 
Rockville.  MD  20855.  301-827-8549,  e- 
mail:  lluther@cvm.fda. gov. 
SUPPLEMENTARY  INFORMATION:  Delmarva 
Laboratories.  Inc.,  2200  Wadebridge  Rd., 
P.O.  Box  525,  Midlothian,  VA  23113, 
filed  ANADA  200-291  for  CLINSOL 
(clindamycin  hydrochloride)  Liquid. 
The  application  provides  for  oral  use  of 
clindamycin  hydrochloride  liquid  in 
dogs  and  cats  for  the  treatment  of 
various  bacterial  infections.  Delmarva 
Laboratories'  CLINSOL  Liquid  is 
approved  as  a  generic  copy  of 
Pharmacia  &  Upjohns  ANTIROBE 
Aquadrops  Liquid,  approved  under 
NADA  135-940.  ANADA  200-291  is 
approved  as  of  August  26,  2002,  and  the 
regulations  are  amended  in  21  CFR 
520.447  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  addition,  Delmarva  Laboratories, 
Inc..  has  informed  FDA  of  a  change  of 
address  to  1500  Huguenot  Rd.,  suite 
106.  Midlothian,  VA  23113. 
Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  510.600  to 
reflect  the  change  of  sponsor  address. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 


20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  between  9 
a.m.  and  4  p.m..  Monday  through 

Friday. 

FDA  has  determined  under  21  CFR 
25.33(a)(1)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  520  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352. 
353.360b,  371.  379e. 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  revising  the 
entry  for  "Delmarva  Laboratories,  Inc.' 
and  in  the  table  in  paragraph  (c)(2)  by 
revising  the  entry  for  "059079"  to  read 
as  follows: 

^SiObOO     Names   addresses,  and  drug 

labeler  cooes  of  sponsors  ot  approved 

applications 

•  *  *  •  • 

(D*  *  * 


Firm  name  and  address 


Drug  labeler 
code 


Firm  name  and  address      Drug^ler 


(2) 


Delmarva  Laboratories. 
Inc  ,  1500  Huguenot 
Rd ,  suite  106, 
Midlothian.  VA  23113 


059079 


Druglabeter     pj^  ^^  ^^  g^^^gs 
code 


059079  Delmarva  Latxsralones. 

Inc  ,  1500  Huguenot 
Rd  .  suite  106, 
Midlothian,  VA23113 


PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

.Authority:  21  U.SC   360b. 

§  520  447     [Amended] 

4.  Section  520.447  Clindamycin  liquid 
is  amended  in  paragraph  (b)(2)  by 
removing  "No."  and  by  adding  in  its 
place  "Nos.  059079  and". 

Dated:  December  17.  2002. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
(PR  Dm    02-32440  Filed  12-24-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Pan  524 

Ophthalmic  and  Topical  Dosage  Form 
New  Animal  Drugs;  Imidacloprid  and 
Ivermectin 

agency;  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
.\-iiiiiiiistration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Bayer 
(,orp..  Agriculture  Division,  Animal 
Health.  The  NADA  provides  for 
veterinary  prescription  use  in  dogs  of  an 
imidacloprid  and  ivermectin  topical 
solution  for  the  prevention  of 
heartworm  disease  caused  by  DirofHaria 
immitis  and  treatment  of  flea 
infestations  [Ctenocephalides  felis). 
DATES;  I'hiN  nil  ■  IS  effective  December 

,■'■     .'Oil..' 

FOR  FURTHE'1  INFORMATION  CONTACT: 

M.  1  iiii-'  K   iJersnn,  Center  for  Veterinary 

M.'.li   ine  iHFV-110),  Food  and  Drug 

,\lini lustration,  7500  Standish  PL, 
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Rockville.  Mi)  jnH55.  301-827-7543,  e- 
mail;  mbersonifji  mii  fda.gov, 
SUPPLEMENTARY  INFORMATION:  Bayer 
Corp..  .Agriculture  Division.  Animal 
Health.  P.O.  Box  390,  Shawnee  Mission, 
KS  66201,  filed  NADA  141-208  that 
provides  for  veterinary  prescription  use 
in  dogs  of  ADVANTAGE  DUO 
(imidacloprid  and  ivermectin)  Topical 
Solution  for  the  prevention  of 
heartworm  disease  caused  by  D.  immitis 
and  treatment  of  flea  infestations  (C. 
felis).  The  NADA  is  approved  as  of 
September  27,  2002.  and  the  regulations 
are  amended  by  adding  21  CFR 
524.1140  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary'. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part  - 
20  and  21  CFR  514.11(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 

Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)),  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning 
September  27,  2002. 

■The  agency  has  determined  under  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability.  ' 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808 

List  of  Subjects  in  21  CFR  Part  .524 

.■\ninial  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  524  is  amended  as  follows: 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1,  1  he  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authoritv:  21  U,S.C.  360b. 

2.  Section  524.1140  is  added  to  read 
as  follows: 


§524.1140     Imidacloprid  and  ivermectin 

(a)  Specifications.  The  product  is 
available  in  unit  applicator  tubes 
containing  0.4.  1.0,  2.5,  or  4.0  milliliters 
(mL),  Each  mL  of  solution  contains  100 
milligrams  (mg)  imidacloprid  and  800 
micrograms  (^g)  ivermectin. 

(b)  Sponsor.  See  No.  000859  in 
§  510.600(c)  of  this  chapter. 

(c)  Conditions  of  Use  in  Dogs— (1) 
Amount.  The  recommended  minimum 
dosage  is  4.5  mg/pound  (lb)  (10  mg/ 
kilogram  (kg))  of  imidacloprid  and  36.4 
|ig/lb  (80  ng/kg)  of  ivermectin,  topically 
once  a  month. 

(2)  Indications  for  Use.  For  the 
prevention  of  heartworm  disease  caused 
by  Dirofilaha  immitis;  kills  adult  fleas 
and  is  indicated  for  the  treatment  of  flea 
infestations  [Ctenocephalides  felis). 

(3)  Limitations.  Federal  law  restricts 
this  drug  to  use  by  or  on  the  order  of 

a  licensed  veterinarian. 

Dated;  December  17.  2002. 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
!FR  Doc.  02-32442  Filed  12-24-02:  8:45  am] 
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DEPARTMENT  OF  STATE 

22  CFR  Part  126 

[Public  Notice  4236] 
RIN  1400-AB61 

Bureau  of  Political-Military  Affairs; 
Amendments  to  the  International 
Traffic  in  Arms  Regulation;  Canadian 
Exemption 

agency:  Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  clarifies  the 
Canadian  Exemption  at  the  International 
Traffic  in  Arms  Regulations  (ITAR)  as  to 
how  the  Department  of  State  will 
identify  Canadian  Crown  Corporations 
as  authorized  end-users. 
effective  date:  Dpcfmbpr  26,  2002, 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C  Trimble.  Director.  Compliance 
Division,  Office  of  Defense  Trade 
Controls.  Bureau  of  Political-Military 
Affairs,  Department  of  State  (202)  663- 
2~nn 

SUPPLEMENTARY  INFORMATION:  On 
February  16,  2001,  the  Department  of 
State  published  a  final  rule  amending 
the  Canadian  Exemption  (22  CFR  126.5) 
of  the  ITAR  (66  FR  10575).  Authorized 
end-users  included  Canadian  Federal  or 
Provincial  governmental  authorities 
acting  in  an  official  capacity  or  a 
"Canadian-registered  person."  The  term 
"Canadian-registered  person" 


encompassed  any  Canadian  national 
(including  Canadian  business  entities 
organized  under  the  laws  of  Canada), 
dual  national,  and  permanent  resident 
registered  in  Canada  in  accordance  with 
the  Canadian  Defence  Production  Act. 
and  such  other  Canadian  Crown 
Corporations  as  may  be  identified  by  the 
Department  of  State.  This  final  rule 
amends  section  126.5(b)  of  the  ITAR  by 
adding  "Canadian  Crown  Corporations 
identified  by  the  Department  of  State  in 
a  list  of  such  persons  publicly  available 
through  the  Internet  Website  of  the 
Office  of  Defense  Trade  Controls  and  by 
other  means." 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and, 
therefore,  is  not  subject  to  the 
procedures  required  by  5  U.S.C.  553  and 
554.  It  is  exempt  from  review  under 
Executive  Order  12866  but  has  been 
reviewed  internally  by  the  Department 
to  ensure  consistency  with  the  purposes 
thereof.  This  rule  does  not  require 
analysis  under  the  Regulatory 
Flexibility  Act  or  the  Unfunded 
Mandates  Reform  Act.  It  has  been  found 
not  to  be  a  major  rule  within  the 
meaning  of  the  Small  Business 
Regulatorx'  Enforcement  Act  of  1966.  It 
will  not  have  substantial  direct  effects 
on  the  States,  the  relationship  between 
the  National  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  application  of 
Executive  Orders  12372  and  13123. 
However,  interested  parties  are  invited 
to  submit  written  comments  to  the 
Department  of  State.  Office  of  Defense 
Trade  Controls.  ATTN:  Regulatory 
Change.  Canadian  Exemption.  12th 
Floor.  SA-1 ,  Washington.  D.C.  20522- 
0112.  Such  persons  must  be  so 
registered  with  the  Department  of 
State's  Office  of  Defense  Trade  Controls 
(DTC)  pursuant  to  the  registration 
requirements  of  section  38  of  the  Arms 
Export  Control  Act. 

List  of  Subjects  in  22  CFR  Part  126 

Arms  and  munitions.  Exports. 

Accordingly,  for  the  reasons  set  forth 
above.  Title  22,  Chapter  I,  Subchapter 
M,  Part  126,  is  being  amended  as 
follows: 

PART  126— GENERAL  POLICIES  ANC 
PROVISIONS 

1 .  The  authority  citation  for  part  1 26 
continues  to  reads  as  follows: 

Authority:  Sees.  2,  38,  40.  42.  and  71,  Pub. 
L.  90-629.  90  Stat.  744  (22  U.S.C.  2752,  2778. 
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2780,  2791.  and  2797);  22  U.S.C.  2778:  E.O. 
11958.  42  FR  4311;  3  CFR,  1977  Comp..  p.79; 
22  U.S.C.  2658;  22  U.S.C.  287c;  E.O.  12918. 
59  FR  28205,  3  CFR  1994  Comp.,  p  899. 

2.  Section  126.5(b)  introductory  text  is 
revised  to  read  as  follows: 

§126S     Canadian  exemptions. 

(b)  Permanent  and  temporary  export 
of  defense  articles.  Except  for  the 
defense  articles  and  related  technical 
data,  and  defense  services  identified  in 
paragraphs  (b)(1)  through  (b){20)  of  this 
section,  for  exports  that  transit  third 
countries,  and  provided  the 
requirements  of  this  subchapter  are  met, 
(to  include  22  CFR  120.1  (c)  and  (d), 
parts  122  and  123  (except  insofar  as 
exemption  from  licensing  requirements 
is  herein  authorized)  and  §  126.1,  and 
the  requirement  to  obtain  non-transfer 
and  use  assurances  for  all  significant 
military  equipment),  District  Director  of 
Customs  and  postmasters  shall  permit, 
when  for  end-use  in  Canada  by 
Canadian  Federal  or  Provincial 
governmental  authorities  acting  in  an 
official  capacity  or  by  a  Canadian- 
registered  person  or  return  to  the  United 
States,  the  permanent  and  temporary 
export  to  Canada  without  a  license  of 
defense  articles  and  related  technical 
data  identified  in  22  CFR  121.1,  except 
as  describtid  in  paragraphs  (b)(1) 
through  (20)  of  this  section,  and  the 
defense  services  and  technical  data 
described  in  paragraph  (c)  of  this 
section.  For  purposes  of  this  section, 
"Canadian-registered  person"  is  any 
Canadian  national  (including  Canadian 
business  entities  organized  under  the 
laws  of  Canada),  dual  national,  and 
permanent  resident  registered  in  Canada 
in  accordance  with  the  Canadian 
Defense  Production  Act,  and  such  other 
Canadian  Crown  Corporations  identified 
by  the  Department  of  State  in  a  list  of 
such  persons  publicly  available  through 
the  Internet  Website  of  the  Office  of 
Defense  Trade  Controls  and  by  other 
means.  The  defense  articles,  related 
technical  data,  and  defense  services 
identified  in  22  CFR  121.1  continuing  to 
require  a  license  are: 


riiilfd:  n<  lob.T  28.  2002. 
|ohn  K.  Bollon, 

Under  Secretary,  Arms  Control  and 
Inlrrnalional  Securily.  DfparlmenI  of  State 
|FR  Doc.  02-.32424  Filed  12-24-02:  8:45  am] 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

22  CFR  Part  200 

Employee  Responsibiltties  and 
Conduct 

agency:  Agency  for  International 
:i.  ..i.ipmenKUSAlD). 

action:  Final  rule. 


summary:  USAID  is  amending  its 
regulations  governing  the 
responsibilities  and  conduct  of  USAID 
employees. 

DATES:  This  rule  becomes  effective 

;).■:  .•iiihfr  2H    :?0(rj 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  Diamond,  Attorney,  Office  of 
General  Counsel,  Ethics  and 
Administration,  USAID,  telephone  202- 
712-4456;  telefax  (202)  216-3055;  email 

ddinmnnd'">ii':nid  ^"v 
SUPPLEMENTARY  INFORMATION: 

A.  hvpl.iii.itiim  ot  (.hanui's 

The  regulations  governing  the 
responsibilities  and  conduct  of 
employees  previously  codified  as  part 
10  of  this  title  prescribed  jointly  by  the 
Department  of  State,  the  Agency  for 
International  Development,  and  the  U.S. 
Information  Agency  have  been  repealed. 

The  Agency  for  International 
Development  is  amending  Part  200  to 
delete  the  reference  to  part  10  of  this 
title  and  to  reference  the  Office  of 
Government  Ethics'  government-wide 
Standards  of  Ethical  Conduct  of  the 
Fx..<  iiliv.'  RraiK  h   5  CFR  part  2635. 

b    Kfgultiliirv  AiidUsis 

1.  Executive  Order  12866.  USAID  has 
determined  that  this  regulation  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866  and, 
accordingly,  this  regulation  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

2.  Regulatory  Flexibility  Act.  It  is 
hereby  certified  that  this  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Accordingly,  a  Regulatory 
Flexibility  Analysis  is  not  required. 

3.  Executive  Order  13132.  This 
regulation  will  not  have  a  substantial 
direct  effect  on  the  states,  on  the 
relationship  between  the  national 
goverrmient  and  the  states,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  Executive  Order  13132, 
it  is  determined  that  this  regulation  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

4.  Unfunded  Mandates  Reform  Act  of 
1995.  This  regulation  will  not  result  in 
the  expenditure  by  state,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

5.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  This 
rule  is  not  a  major  rule  as  defined  by 
section  251  of  the  Small  Business 
Regulatory  Enforcement  Act.  5  U.S.C. 
804.  This  rule  will  not  result  in  an 
aimual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices:  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  or  export 
markets. 

7.  Executive  Order  12988 — Civil 
Justice  Reform.  USAID  has  conducted 
the  reviews  required  by  section  3  of 
Executive  Order  12988  and  has 
determined  that,  this  rule  meets  the 
applicable  standards  in  section  3  to 
mitigate  litigation,  eliminate  ambiguity 
and  reduce  burden. 

8.  Paperwork  Reduction  Act.  This  rule 
does  not  contain  information  collection 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3507  et  seq.). 

Accordingly.  22  CFR  part  200  is 
revised  to  read  as  follows: 

PART  20O— EMPLOYEE 
RESPONSIBILITIES  AND  CONDUCT 

Cross-References:  The  regulations 
governing  the  responsibilities  and 
conduct  of  employees  of  the  Agency  for 
International  Development  are  codified 
as  part  2635  of  title  5.  prescribed  by  the 
Office  of  Government  Ethics. 

Dated:  Dc(  ember  18,  2002. 
Arnold  Haiman, 

Designated  Agency  Ethics  Official.  Office  of 
General  Counsel. 
|FR  Dor.  02-32423  Filed  12-24-^)2:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TD  9034] 

RIN  154&-AW65 

Education  Tax  Credit 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  rt^lating  to  the  Hope 
Scholarship  Credit  and  the  Lifetime 
Learning  Credit  under  section  25A  of 
the  Internal  Revenue  Code.  The  final 
regulations  reflect  changes  made  to  the 
law  by  the  Taxpayer  Relief  Act  of  1997. 
These  regulations  provide  guidance  to 
individuals  who  may  claim  the  Hope 
Scholarship  (Credit  or  the  Lifetime 
Learning  Credit  for  the  payment  of 
certain  postsecondary  educational 
expenses. 

DATES:  Effective  Date:  These  regulations 
are  eifective  December  26,  2002. 

Applicability  Dates:  For  dates  of 
applicability,  see  §  1.25A-3(f)  and 

§1  25A-4fdl 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  E.  Brooicens,  (202)  622-4920 
(not  a  tdll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  infurmatinn 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  m 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
under  control  number  1545-1630. 
Responses  to  this  (.oilection  of 
information  are  mandatory 

The  collection  of  information  is  in 
§  1.25A-l(d)  and  (f).  Taxpayers  must 
elect  to  claim  an  education  credit  by 
attaching  form  8863,  "Education  Credits 
(Hope  and  Lifetime  Learning  Credits),  ' 
to  a  Federal  income  tax  return  for  the 
taxable  year  in  which  a  credit  is 
claimed.  This  collection  of  information 
is  required  in  order  for  a  taxpayer  to 
elect  to  claim  an  education  credit.  This 
information  will  be  used  to  carry  out  the 
internal  revenue  laws.  The  likely 
respondents  are  individuals. 

The  reporting  burden  contained  in 
§  1.25A-l(d)  and  (f)  is  reflected  in  the 
burden  of  form  8863,  "Education 
Credits  (Hope  and  Lifetime  Learning 
Credits)."  and  form  1040,  "U.S. 
Individual  Income  Tax  Return." 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to.  a  collection  of  information 
unless  it  displays  a  valid  control 
number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  regarding  the  Hope  Scholarship 
Credit  and  the  Lifetime  Learning  Credit 
(education  tax  credit)  under  section  25A 
of  the  Internal  Revenue  Code.  The 
Taxpayer  Relief  Act  of  1997  (Public  Law 
105-34  (111  Stat.  788)  (TRA  '97))  added 
section  25A  to  provide  the  education  tax 
credit.  In  general,  the  education  tax 
credit  allows  taxpayers  to  claim  a 
nonrefundable  credit  against  their 
Federal  income  tax  for  the  payment  of 
certain  postsecondary  educational 
expenses.  The  Economic  Growth  and 
Tax  Relief  Reconciliation  Act  of  2001 
(Public  Law  107-16  (115  Stat.  38)) 
added  section  222  of  the  Internal 
Revenue  Code  to  provide  an  above-the- 
line  deduction  for  certain  postsecondary 
education  expenses  paid  in  taxable 
years  beginning  after  December  31, 
2001,  and  before  lanuan  1,  2006. 
Section  222  is  an  alternative  to  section 
25 A,  and  taxpayers  cannot  claim  a 
section  222  deduction  and  a  section  25A 
education  tax  credit  in  the  same  year 
with  respect  to  the  same  student. 

On  November  17,  1997,  the  IRS 
published  Notice  97-60  (1997-2  C.B. 
310)  to  provide  general  guidance  on  the 
higher  education  tax  incentives  enacted 
by  TRA  '97.  including  the  education  tax 
credit.  A  notice  of  proposed  rulemaking 
(REG-106388-98)  was  published  in  the 
Federal  Register  {64  FR  794)  on  January 
b,  19yy  One  request  for  a  public  hearing 
was  received.  However,  the  request  was 
withdrawn,  and  no  public  hearing  was 
held.  The  IRS  received  written  and 
electronic  comments  responding  to  the 
notice  of  proposed  rulemaking.  After 
consideration  of  all  the  comments,  the 
proposed  regulations  are  adopted  as 
amended  by  this  Treasury  decision.  The 
revisions  are  discussed  below. 

Explanation  of  Provisions  and 
Summary  of  Comments 

1.  Reporting  Requirements  Under 
Section  6050S  for  Eligible  Educational 
Institutions 

Many  commentators  requested 
clarification  of  the  information  reporting 
requirements  under  section  6050S  for 


eligible  educational  institutions 
(institutions)  that  receive  payments  of 
qualified  tuition  and  related  expenses 
(qualified  expenses).  These  comments 
are  outside  the  scope  of  section  25A, 
which  relates  solely  to  the  education  tax 
credit  allowable  to  taxpayers  for 
payments  of  qualified  expenses. 
However,  these  comments  were 
considered  by  the  IRS  and  the  Treasury 
Department  in  drafting  the  proposed 
regulations  under  section  6050.S  that 
were  published  in  the  Federal  Register 
(67  FR  20923)  on  April  29,  2002. 

2.  Calculation  of  Education  Tax  Credit 
and  General  Eligibility  Requirements 

Several  commentators  recommended 
changes  to  the  rules  for  calculating  the 
amount  of  any  allowable  education  tax 
credit.  One  commentator  recommended 
that  the  calculation  of  the  Hope 
Scholarship  Credit  be  simplified  so  that 
the  credit  is  allowable  for  the  first 
$1,500  of  qualified  expenses,  rather  than 
100  percent  of  the  first  $1,000  of 
qualified  expenses,  and  50  percent  of 
the  next  $1,000  of  qualified  expenses  as 
provided  in  section  25A(b)(l).  This 
commentator  also  recommended  that 
the  calculation  of  the  Lifetime  Learning 
Credit  be  simplified  so  that  the  credit  is 
allowable  for  the  first  $1,000  of 
qualified  expenses,  rather  than  20 
percent  of  the  first  $5,000  of  qualified 
expenses  as  provided  in  section 
25A(c)(l).  Another  commentator 
recommended  that,  for  purposes  of  the 
income  limitations  in  section  25A(d), 
income  realized  on  the  conversion  of  a 
traditional  Individual  Retirement 
Account  (IRA)  to  a  Roth  IRA  should  be 
excluded  from  the  definition  of 
modified  adjusted  gross  income.  The 
rules  in  the  proposed  regulations 
regarding  calculation  of  the  amount  of 
the  education  teix  credit  and  the 
definition  of  modified  adjusted  gross 
income  derive  from  the  statutory 
provisions  of  section  25A.  Therefore, 
the  final  regulations  do  not  adopt  these 
recommendations. 

Commentators  requested  clarification 
of  the  rules  for  claiming  the  education 
tax  credit  in  the  case  of  a  dependent. 
Consistent  with  the  legislative  history  to 
section  25A,  §  1.25A-l(g)  of  the 
proposed  regulations  provides  that  if  a 
student  is  a  claimed  dependent  of  a 
taxpayer,  only  that  taxpayer  may  claim 
the  education  tax  credit  for  the  student's 
qualified  expenses;  however,  if  the 
taxpayer  is  eligible  to,  but  does  not 
claim  the  student  as  a  dependent,  only 
the  student  may  claim  the  education  tax 
credit  for  the  student's  qualified 
expenses.  The  final  regulations  retain 
this  rule. 
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Commentators  asked  how  the 
student's  personal  exemption  deduction 
amount  under  section  151  is  calculated 
if  a  parent  does  not  claim  the  student  as 
a  dependent  on  the  parent's  income  tax 
return  in  order  that  the  student  may 
claim  the  education  tax  credit  on  the 
student's  income  tax  return.  Section 
151(d)(2)  provides  a  special  rule  for 
calculating  the  exemption  deduction 
amount  in  the  case  of  an  individual  (for 
example,  a  student)  for  whom  a 
dependency  exemption  deduction  is 
allowable  to  another  taxpayer  (for 
example,  a  parent).  Under  this  rule,  a 
student's  personal  exemption  deduction 
amount  is  zero  on  the  student's  income 
fax  return  if  a  parent  is  eligible  to  claim 
the  student  as  a  dependent  even  if  the 
parent  does  not  in  fact  claim  a 
dependency  exemption  deduction  for 
the  student.  The  result  is  the  same  if  the 
amount  of  the  dependency  exemption 
deduction  allowable  to  the  parent  is 
reduced  or  eliminated  under  the  phase- 
out  rule  in  section  151(d)(3). 

Consistent  with  section  25A(g)(7).  the 
proposed  regulations  provide  that  a 
nonresident  alien  individual  is  not 
eligible  to  claim  an  education  tax  credit, 
unless  the  individual  is  treated  as  a 
resident  alien  of  the  United  States  by 
reason  of  an  election  under  section 
6013(g)  or  (h).  One  commentator 
suggested  that  Examples  7  and  8  in 
§  1.25A-3(d)(2)  of  the  proposed 
regulations  should  be  revised  to  avoid 
any  confusion  about  the  eligibility  of  a 
nonresident  alien  student  to  claim  an 
education  tax  credit.  The  final 
regulations  modify  these  examples  to 
avoid  any  implication  that  a 
nonresident  alien  student  may  claim  an 
education  tax  credit,  in  the  absence  of 
an  election  under  section  6013(g)  or  (h). 

Another  commentator  requested 
clariHcation  as  to  whether  a  nonresident 
alien  individual  who  elects  to  be  treated 
as  a  resident  alien  may  claim  an 
education  tax  credit.  A  limited  number 
of  income  tax  treaties  allow  certain 
individuals  to  elect  to  be  treated  as 
residents  of  the  United  States.  Because 
such  an  election  is  intended  to  apply  for 
all  tax  purposes,  an  individual  for 
whom  a  valid  election  under  a  treaty  is 
in  effect  is  treated  as  a  resident  for 
purposes  of  section  25A. 

3.  Definitions 

Several  commentators  requested 
clarification  of  the  definition  of 
academic  period.  The  proposed 
regulations  provide  that  academic 
period  means  a  quarter,  semester, 
trimester,  or  other  period  of  study  (such 
as  a  summer  school  session)  as 
reasonably  determined  by  the  eligible 
educational  institution.  As  stated  in  the 


preamble  of  the  proposed  regulations, 
this  definition  is  intended  to  include 
institutions  that  use  traditional 
academic  terms  and  institutions  that  do 
not  use  academic  terms,  but  for  example 
use  clock  hours  or  credit  hours.  The  IRS 
and  the  Treasury  Department  invited 
comments  on  the  proposed  definition. 
One  commentator  suggested  that  the 
final  regulations  provide  that,  in  the 
case  of  institutions  that  use  clock  hours 
or  credit  hours,  but  do  not  use 
traditional  academic  terms,  the  term 
academic  period  may  include  a  payment 
period  as  defined  bv  the  Department  of 
Education  in  34  CFR  668.4.  The  final 
regulations  adopt  this  recommendation. 

Several  commentators  requested 
clarification  of  the  definition  of 
qualified  tuition  and  related  expenses. 
"The  proposed  regulations  define 
qualified  tuition  and  related  expenses  to 
mean  tuition  and  fees  required  for  the 
enrollment  or  attendance  of  a  student 
for  courses  of  instruction  at  an  eligible 
educational  institution.  The  proposed 
regulations  provide  that,  in  general,  the 
test  for  determining  whether  a  fee  is  a 
qualified  expense  is  whether  the  fee  is 
required  to  be  paid  to  the  institution  as 
a  condition  of  the  student's  enrollment 
or  attendance  at  the  institution. 
However,  the  proposed  regulations  also 
provide  that  qualified  expenses  do  not 
include  the  costs  of  room  and  board, 
insurance,  medical  expenses, 
transportation,  and  similar  personal, 
living,  or  family  expenses,  regardless  of 
whether  the  payment  of  such  fees  is 
required  for  the  student's  enrollment  or 
attendance.  The  final  regulations  retain 
these  rules. 

One  commentator  requested 
clarification  as  to  whether  an  education 
tax  credit  is  allowable  for  amounts  paid 
in  one  year  for  an  independent  study 
course  which  the  student  has  up  to  two 
years  to  complete.  The  proposed 
regulations  provide  that  qualified 
expenses  paid  in  one  taxable  year  may 
qualify  for  an  education  tax  credit  in  the 
year  of  the  payment  if  the  expenses 
relate  to  education  furnished  during  an 
academic  period  beginning  in  the  year 
of  payment  or  within  the  first  three 
months  of  the  next  taxable  year.  The 
final  regulations  retain  this  rule. 
Therefore,  an  education  tax  credit  is 
allowable  for  qualified  expenses  paid  in 
one  taxable  year  for  independent  study 
during  an  academic  period  that  begins 
in  the  taxable  year  of  payment  or  within 
the  first  three  months  of  the  next  taxable 
year. 

One  commentator  requested 
clarification  as  to  when  amounts  paid 
for  books  are  qualified  expenses.  The 
proposed  regulations  provide  that,  in 
general,  an  education  tax  credit  is  not 


available  for  expenses  incurred  to 
purchase  books.  The  final  regulations 
continue  to  provide  that  qualified 
expenses  include  fees  for  books, 
supplies,  and  equipment  used  in  a 
course  of  study  only  if  the  fees  must  be 
paid  to  the  institution  for  the  enrollment 
or  attendance  of  the  student  at  the 
institution.  In  this  situation,  the  amount 
paid  for  books  is  a  required  fee. 

Other  commentators  requested 
clarification  as  to  whether  a  required 
student  health  service  fee  and  a  required 
transportation  fee  are  qualified 
expenses.  Consistent  with  the  legislative 
history  to  section  25A.  the  final 
regulations  continue  to  provide  that 
qualified  expenses  do  not  include  fees 
for  room  and  board,  insurance,  medical 
expenses,  transportation,  and  similar 
personal,  living,  or  family  expenses, 
regardless  of  whether  the  fee  must  be 
paid  to  the  institution  as  a  condition  of 
the  student's  enrollment  or  attendance. 
Therefore,  a  required  student  health  fee 
and  a  required  transportation  fee  are  not 
qualified  expenses.  The  final  regulations 
clarify  that,  as  stated  in  the  preamble  to 
the  proposed  regulations,  medical 
expenses  include  student  health  fees. 

Several  commentators  requested 
clarification  of  how  a  required  general 
fee  (referred  to  as  a  bundled  fee)  should 
be  treated  in  calculating  the  amount  of 
qualified  expenses.  These  commentators 
explained  that  often  institutions  will 
charge  a  bundled  fee  that  includes 
charges  for  both  qualified  expenses  and 
personal  expenses.  These  commentators 
note  that,  unlike  a  comprehensive  fee,  a 
bundled  fee  normally  does  not  include 
tuition  charges. 

Section  1.25A-2(d)(4)  of  the  proposed 
regulations  describes  the  treatment  of  a 
comprehensive  fee,  which  typically 
includes  charges  for  tuition,  fees,  and 
personal  expenses.  The  proposed 
regulations  provide  that  the  portion  of 
the  comprehensive  fee  that  is  allocable 
to  personal  expenses  is  not  a  qualified 
expense,  and  require  institutions  to 
make  a  reasonable  allocation  between 
qualified  expenses  and  personal 
expenses.  One  commentator 
recommended  that  the  final  regulations 
provide  a  similar  allocation  rule  for 
bundled  fees.  Another  commentator 
recommended  that  institutions  should 
not  be  required  to  allocate  a  bundled  fee 
that  includes  an  insubstantial  amount  of 
personal  expenses.  Because  personal 
expenses  do  not  qualify  for  the 
education  tax  credit,  the  final 
regulations  clarify  that  the  allocation 
rule  in  §  1.25A-2(d)(4)  applies  to  any 
required  fee  that  combines  charges  for 
both  qualified  expenses  and  personal 
expenses  (such  as  comprehensive  fees 
and  bundled  fees). 
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One  commentator  noted  that,  under 
the  definition  of  a  hobby  course  in 
§1.25A-2(d)(5)  of  the  proposed 
regulations,  one  student  may  be 
enrolled  in  a  course  to  receive  academic 
credit  toward  a  degree,  another  student 
may  be  enrolled  in  the  same  course  on 
a  noncredit  basis  to  acquire  or  improve 
job  skills,  while  a  third  student  may  be 
enrolled  in  the  same  course  as  a  hobby. 
Under  the  proposed  regulations,  the  first 
and  second  students  may  be  eligible  to 
claim  an  education  tax  credit,  but  the 
third  student  is  not.  Consistent  with 
sections  25A(c)(2)  and  25A(f)(l)(B).  the 
final  regulations  continue  to  provide 
that  expenses  paid  for  courses  that 
involve  sports,  games,  or  hobbies,  or  any 
noncredit  course,  are  not  qualified 
expenses,  unless  the  course  is  part  of 
the  individual's  degree  program,  or,  in 
the  case  of  the  Lifetime  Learning  Credit, 
the  student  takes  the  course  to  acquire 
or  improve  job  skills. 

4.  Hope  Scholarship  Credit 

Several  commentators  requested 
clarification  of  the  definition  of  an 
eligible  student  for  purposes  of  the  Hope 
Scholarship  Credit.  One  commentator 
recommended  that  the  year  of  study 
requirement  in  the  regulations  should 
be  eliminated  and  that  the  credit  should 
be  allowed  for  any  two  years  of 
undergraduate  study.  The  year  of  study 
requirement  derives  from  the  statutory' 
requirements  in  section  25A.  Therefore, 
the  final  regulations  do  not  adopt  this 
recommendation. 

Another  commentator  requested 
clarification  as  to  whether  a  student 
who  completes  a  one-year 
postsecondary  certificate  program  and 
in  a  later  year  completes  another  one- 
year  postsecondary  certificate  program 
(or  enrolls  in  a  postsecondary  degree 
program)  may  claim  a  Hope  Scholarship 
Credit  for  both  years.  The  final 
regulations  include  a  new  example  in 
§  1.25A-3(d)(2)  that  illustrates  that  the 
Hope  Scholarship  Credit  is  allowable  for 
the  first  two  years  of  postsecondary 
education,  which  may  include  two  one- 
year  certificate  programs. 

Commentators  requested  clarification 
of  Example  J  in  §  1.25A-3(d)(2).  The 
commentators  asked  if  an  otherwise 
eligible  student  who  has  not  completed 
the  first  two  years  of  undergraduate 
study  as  of  the  beginning  of  the  taxable 
year  may  include  qualified  expenses 
paid  during  the  entire  taxable  year  in 
calculating  the  Hope  Scholarship  Credit, 
even  if  the  student  completes  the  first 
two  vears  of  undergraduate  study  during 
the  year.  The  example  has  been  revised 
•  to  clarify  that,  if  a  student  has  not 
completed  the  first  two  years  of 
undergraduate  study  as  of  the  beginning 


of  the  taxable  year,  the  qualified 
expenses  paid  during  thp  f'ntire  taxable 
year  may  be  taken  into  account  in 
calculating  the  Hope  Scholarship  Credit. 
However,  in  no  event  may  a  Hope 
Scholarship  Credit  be  claimed  fdr  more 
than  two  taxable  vears  with  respect  to 
the  same  student. 

5.  Special  Rules  Relating  to 
Characterization  and  Timing  of 
Payments 

Several  commentators  requested 
clarification  of  the  rules  for  payments  of 
qualified  expenses  by  a  third  party.  One 
commentator  asked  how  the  third  party 
payment  rule  in  §  1.25A-5  of  the 
proposed  regulations  applies  in  the  case 
of  a  taxpayer  who,  although  not 
divorced,  is  not  treated  as  married 
within  the  meaning  of  section  7703.  The 
proposed  regulations  provide  that  if  a 
third  party  (someone  other  than  the 
taxpayer,  the  taxpayer's  spouse,  or  a 
claimed  dependent)  pays  qualified 
expenses  on  behalf  of  a  student  directly 
to  an  institution,  the  student  is  treated 
as  receiving  the  payment  from  the  third 
party  and.  m  turn,  paying  the  qualified 
expenses  to  the  institution.  The  final 
regulations  clarify  that,  for  purposes  of 
§  1.25A-5{b).  a  third  party  includes  the 
spouse  of  a  taxpayer  who  is  not  treated 
as  married  under  section  7703.  Thus,  for 
example,  if  the  taxpayer  is  a  custodial 
parent  who  is  not  treated  as  married 
under  section  7703,  then  (assuming  that 
the  taxpayer  claims  the  student  as  a 
dependent)  the  taxpayer  may  claim  an 
education  tax  credit  for  qualified 
expenses  paid  by  the  noncustodial 
parent  on  behalf  of  the  student. 

One  commentator  requested 
clarification  as  to  whether  an  education 
tax  credit  is  allowable  for  the  amount  of 
any  tuition  reduction  provided  by  an 
eligible  educational  institution  to  its 
employees,  or  their  spouses  or 
dependent  children.  The  final 
regulations  provide  in  §  1.25A-5{b)(2) 
that  an  education  tax  credit  is  allowable 
for  the  amount  of  any  reduction  in 
tuition  only  if  the  amount  of  the  tuition 
reduction  is  included  in  the  employee's 
gross  income. 

Several  commentators  requested 
clarification  of  the  rules  in  §  1.25A-5(c) 
of  the  proposed  regulations  for  reducing 
the  amount  of  qualified  expenses  paid 
during  the  taxable  year  by  the  amount 
of  certain  tax-free  educational  assistance 
(including  any  qualified  scholarship 
that  is  excludable  from  gross  income 
under  section  117)  received  during  the 
taxable  year.  The  proposed  regulations 
provide  a  rule  for  allocating 
scholarships  between  qualified 
expenses  and  expenses  that  do  not 
qualify'  for  an  education  tax  credit  under 


section  25A  (nonqualified  expenses). 
The  proposed  regulations  provide  that  a 
scholarship  will  be  treated  as  allocated 
to  qualified  expenses,  and  thus  as  a 
qualified  scholarship  that  reduces 
qualified  expenses,  unless  the  student 
includes  the  scholarship  in  income  or 
the  terms  of  the  scholarship  require  that 
it  be  applied  to  nonqualified  expenses. 

Several  commentators  asked  whether 
a  student  may  choose  to  include  in 
income  a  restricted  scholarship  that,  by 
its  terms,  must  be  used  to  pay  qualified 
expenses  and  claim  an  education  tax 
credit  for  qualified  expenses  covered  by 
the  scholarship.  The  test  for  purposes  of 
section  25A  is  whether  the  scholarship 
is  excludable  from  gross  income  under 
section  117,  and  not  whether  the 
student  elects  to  include  the  scholarship 
in  income.  The  legislative  history  to 
section  25A  states  that  qualified 
expenses  do  not  include  expenses 
covered  by  "education  assistance  that  is 
not  required  to  be  included  in  the  gross 
income  of  either  the  student  or  the 
taxpayer  claiming  the  credit."  See  H.R. 
Conf.Rep.  No.  220,  105th  Cong..  1st 
Sess.,  at  343  (1997).  Section  117 
provides,  in  general,  that  gross  income 
shall  not  include  a  scholarship  that, 
consistent  with  the  terms  of  the 
scholarship,  is  used  to  pay  certain 
qualified  expenses.  A  restricted 
scholarship  that  must  be  used  to  pay 
qualified  expenses  is  a  qualified 
scholarship  excludable  under  section 
117.  Therefore,  for  purposes  of  section 
25A,  a  restricted  scholarship  that  must 
be  used  to  pay  qualified  expenses 
reduces  the  amount  of  qualified 
expenses  that  may  be  taken  into  account 
in  calculating  the  education  tax  credit. 

An  unrestricted  scholarship  that  may 
be  used  to  pay  any  of  the  student's  costs 
of  attendance  (such  as  room  and  board 
and  any  other  incidental  expenses)  is 
excludable  from  gross  income  only  if 
used  to  pay  qualified  expenses.  To  the 
extent  that  an  unrestricted  scholarship, 
or  a  portion  thereof,  is  used  to  pay 
nonqualified  expenses  and  such  use  is 
consistent  with  the  terms  of  the 
scholarship,  the  scholarship  is  not  a 
qualified  scholarship  excludable  under 
section  117.  In  this  situation,  the 
scholarship  is  included  in  gross  income 
and  will  not  reduce  the  amount  of 
qualified  expenses  that  may  be  taken 
into  account  in  calculating  the 
education  tax  credit.  The  final 
regulations  clarif\'  that,  for  purposes  of 
section  25A,  a  scholarship  or  fellowship 
grant  is  treated  as  a  qualified 
scholarship  excludable  under  section 
117  (thereby  reducing  the  amount  of 
qualified  expenses)  except  to  the  extent: 
(1)  The  scholarship  may  be  applied,  by 
its  terms,  to  expenses  other  than 
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qualified  expenses  (such  as  room  and 
board)  and  the  student  reports  the 
scholarship  as  income;  or  (2)  the 
scholarship  must  be  apphed.  by  its 
terms,  to  expenses  other  than  qualiRcd 
expenses  (such  as  room  and  board)  and 
the  student  reports  the  scholarship  as 
income. 

One  commentator  recommended  that 
the  final  regulations  provide  that  loans 
are  not  excludable  educational 
assistance  within  the  meaning  of 
§  1.25A-5(c),  and  do  not  reduce  the 
amount  of  qualified  expenses.  Section 
1.25A-5{e){3)  of  the  proposed 
regulations  specifically  provides  that 
amounts  paid  with  loan  proceeds  may 
qualify  for  the  education  tax  credit.  In 
addition,  an  example  in  §  1.25A-5(c)(4) 
of  the  proposed  regulations  provides 
that  a  loan  is  not  tax-free  educational 
assistance  within  the  meaning  of 
§1.25A-5(c).  The  final  regulations 
retain  these  specific  provisions  on 
loans. 

The  proposed  regulations  provide  that 
expenses  paid  with  loan  proceeds 
disbursed  directly  to  an  institution  are, 
in  general,  treated  as  paid  on  the  date 
of  the  disbursement  of  the  proceeds. 
Several  commentators  recommended 
that,  in  accordance  with  the  Department 
of  Education  regulations  in  34  CFR 
668.164(a).  the  date  of  disbursement 
should  be  the  date  the  institution  credits 
the  student's  account  with  the  loan 
proceeds  and  not  the  date  the  lender 
disburses  the  loan  proceeds  to  the 
institution.  In  general.  34  CFR  668.164 
regulates  the  disbursement  of  Federal 
student  loans  under  title  IV  of  the 
Higher  Education  Act  of  1965  (including 
the  Federal  Perkins  Loan,  Federal 
Family  Education  Loan,  and  William  D. 
Ford  Direct  Loan  Program).  These  rules 
require  an  institution  to  verify  that  a 
student  is  enrolled  and  is  otherwise 
eligible  to  receive  the  loan  proceeds 
before  crediting  the  student's  account  or 
releasing  the  funds  to  the  student. 
Consistent  with  these  Department  of 
Education  rules,  the  final  regulations 
clarify  that  the  qualified  expenses  paid 
with  loan  proceeds  disbursed  directly  to 
an  institution  are  treated  as  paid  at  the 
time  the  loan  proceeds  are  actually 
credited  to  the  student's  account.  In  the 
r^se  of  title  IV  loan  programs. 
Department  of  Education  rules  require 
the  institution  to  notify  the  borrower  of 
the  date  and  the  amount  of  the 
disbursement  at  the  time  the  institution 
credits  the  student's  account.  See  34 
CFR  668.165(a)(2).  However,  the  final 
regulations  provide  that  if  the  taxpayer 
does  not  know  the  date  the  institution 
credits  the  student's  account,  the 
taxpayer  must  treat  the  expenses  as  paid 


on  the  last  date  for  payment  prescribed 
by  the  institution. 

vSeveral  commentators  requested 
clarification  as  to  when  a  taxpayer  may 
claim  an  education  tax  credit  for 
qualified  expenses  paid  through  a  third 
party  installment  payment  plan.  One 
commentator  explained  that  institutions 
and  taxpayers  may  contract  with  a  third 
party  installment  payment  company  to 
provide  an  installment  payment  plan  for 
the  institution's  students.  The 
commentator  explained  that,  in  general, 
the  company  agrees  to  colle<;t  tuition 
payments  over  a  period  of  time  (usually 
10  months)  and  remit  the  payments  to 
the  institution  on  a  predetermined 
schedule.  The  commentator  asked 
whether  a  taxpayer  is  treated  as  paying 
the  qualified  expenses  when  the 
taxpayer  pays  the  third  party 
installment  payment  company,  or  when 
the  third  party  disburses  the  funds  to 
the  institution.  The  final  regulations 
clarify  that  when  the  expenses  are 
treated  as  paid  for  purposes  of  section 
25A  depends  on  whether,  under  the 
terms  of  the  installment  payment 
agreement,  the  third  party  is  acting  as  an 
agent  of  the  taxpayer  or  as  an  agent  of 
the  institution. 

One  commentator  requested 
clarification  as  to  whether  an  education 
tax  credit  is  allowable  for  any  amounts 
paid  for  qualified  expenses  that  are 
retained  by  the  institution,  under  the 
institution's  refund  policy,  when  the 
student  withdraws.  Section  1.25A- 
5(f)(1)  of  the  proposed  regulations 
provides  that  the  amount  of  qualified 
expenses  is  calculated  by  adding  all  the 
qualified  expenses  paid  for  the  year,  and 
subtracting  any  refund  received  from 
the  institution  during  the  same  year. 
The  final  regulations  retain  this  rule. 
Therefore,  amounts  required  to  be  paid 
for  enrollment  or  attendance  are 
qualified  expenses  to  the  extent  that 
such  amounts  are  not  refunded  when 
the  student  withdraws.  The  final 
regulations  add  a  new  paragraph 
§  1.25A-5(f)(4)  to  clarify  that,  with 
respect  to  qualified  expenses  paid  with 
the  proceeds  of  a  loan,  any  refund  of 
loan  proceeds  by  the  institution  back  to 
the  lender  on  behalf  of  the  borrower  is 
treated  as  a  refund  of  qualified 
expenses. 

■The  proposed  regulations  provide  that 
if  a  taxpayer  receives  a  refund  of 
qualified  expenses  paid  in  a  prior 
taxable  year  before  the  taxpayer  files  a 
Federal  income  tax  return  for  the  prior 
year,  the  amount  of  qualified  expenses 
for  the  prior  taxable  year  is  reduced  by 
the  amount  of  the  refund.  One 
commentator  suggested  that  th« 
taxpayer  should  have  the  option  of 
claiming  the  credit  for  the  full  amount 


of  qualified  expenses  paid  in  the  prior 
taxable  year  and  then  recapturing  the 
credit  on  the  return  filed  for  the  taxable 
yecU"  in  which  the  refund  was  received. 
The  rule  in  the  proposed  regulations  is 
intended  to  simplify  the  calculation  of 
the  education  tax  credit  by  avoiding  the 
need  to  recompute  the  allowable 
education  tax  credit  in  a  later  year  and 
report  any  resulting  increase  in  tax. 
Therefore,  the  final  regulations  do  not 
adopt  the  recommendation. 

The  final  regulations  clarify  that,  in 
the  case  of  a  payment  of  qualified 
expenses  in  one  taxable  year  and  a 
refund  of  qualified  expenses  in  a 
subsequent  taxable  year,  the  recapture 
amount  for  the  refund  year  is  the 
difference  in  tax  liability  for  the  prior 
taxable  year  (taking  into  account  any 
redetermination  of  such  tax  liability  by 
audit  or  amended  return)  that  results 
when  the  tax  liability  for  the  prior  year 
is  calculated  using  the  taxpayer's 
redetermirvl  '  r^dit. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  proposed  regulations 
preceding  these  regulations  were 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impart  nn  small  business. 

Didttiiii;  iiit<i[in.ili(iii 

The  principal  author  of  the 
regulations  is  Donna  Welch,  Office  of 
Associate  Chief  Counsel  (Procedure  & 
Administration).  Administrative 
Provisions  &  Judicial  Practice  Division. 
However,  other  personnel  from  the  IRS 
and  the  Treasury  Department 
participated  in  the  development  of  the 
rt'culatinns 

List  ill  Sul)|e(  ts 

26  CFR  Part  1 

Income  tax.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Pad  602 

Reporting  and  recordkeeping. 
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Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  pari  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  I.  The  diithuritv  ritation 

fnr  [lart  1  i^  ■iinended  hv  adding  entries 
in  iiunitTK  al  nr(it'r  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *    *    * 

Section  1.25A-1  also  issued  under  section 
26  U.S.C.  25A(i). 

Section  1.25A-2  also  issued  under  section 
26  U.S.C.  25A(i). 

Section  1.25A-3  also  issued  under  section 
26  U.S.C.  25A(i). 

Section  1.25A-4  also  issued  under  section 
26  U.S.C.  25A(i). 

Section  1.25A-5  also  issued  under  section 
26U.S.C.  25A(i).  *   *    * 

Par.  2.  Sections  1.25.^-0  thnuigh 
1  25A-5  are  added  to  read  as  follows: 

§  1  25A-0     Table  ot  contents. 

This  section  lists  Laptions  Lontained 
in  §§  1.25A-1.  1.25A-2,  1.25A-3, 
1.25A-4,and  1.25A-5. 

§  1.25A-J     Calculation  of  Education  Tax 
Credit  and  General  Eligibility  Requirements 

(a)  Amount  of  education  tax  credit. 

(b)  Coordination  of  Hope  Scholarship  Credit 

and  Lifetime  Learning  Credit. 

(1)  In  general. 

(2)  Hope  Scholarship  Credit. 

(3)  Lifetime  Learning  Credit. 

(4)  Examples. 

(c)  Limitation  based  on  modified  adjusted 

gross  income. 

(1)  In  general. 

(2)  Modified  adjusted  gross  income  defined. 

(3)  Inflation  adjustment. 

(d)  Election. 

(e)  Identification  requirement. 

(f)  Claiming  the  credit  in  the  case  of  a 

dependent. 

(1)  In  general. 

(2)  Examples.    <• 

(g)  Married  taxpayers. 

(h)  Nonresident  alien  taxpayers  and 
dependents. 

§1.25A-2    Definitions 

(a)  Claimed  dependent. 

(b)  Eligible  educational  institution. 

(1)  In  general. 

(2)  Rules  on  Federal  financial  aid  programs. 

(c)  Academic  period. 

(d)  Qualified  tuition  and  related  expenses. 

(1)  In  general. 

(2)  Required  fees, 
(i)  In  general. 

(ii)  Books,  supplies,  and  equipment, 
(iii)  Nonacademic  fees. 

(3)  Personal  expenses. 

(4)  Treatment  of  a  comprehensive  or  bundled 

fee. 

(5)  Hobby  courses. 

(6)  Examples. 

§1.25A-3    Hope  Scholarship  Credit 

(a)  Amount  of  the  credit. 
(1)  In  general. 


(2)  Maximum  credit. 

(b)  Per  student  credit. 

(1)  In  general. 

(2)  Example. 

(c)  Credit  allowed  for  only  two  taxable  years. 

(d)  Eligible  student. 

(1)  Eligible  student  defined, 
(i)  Degree  requirement. 

(ii)  Work  load  requirement, 
(iii)  Year  of  study  requirement. 
(iv)  No  felony  drug  conviction. 

(2)  Examples. 

(e)  Academic  period  for  prepayments. 

(1)  In  general. 

(2)  Example. 

(f)  Effective  date. 

§  1 .25A-4    Lifetime  Learning  Credit 

(a)  Amount  of  the  credit. 

(1)  Taxable  years  beginning  before  January  1, 

2003. 

(2)  Taxable  years  beginning  after  December 

31.2002. 

(3)  Coordination  with  the  Hope  Scholarship 

Credit. 

(4)  Examples. 

(b)  Credit  allowed  for  unlimited  number  of 

taxable  years. 

(c)  Both  degree  and  nondegree  courses  are 

eligible  for  the  credit. 

(1)  In  general. 

(2)  Examples. 

(d)  Effective  date. 

§  1 .25A-5     Special  Rules  Relating  to 
Characterization  and  Timing  of  Payments 

(a)  Educational  expenses  paid  by  claimed 

dependent. 

(b)  Educational  expenses  paid  by  a  third 

party. 

(1)  In  general. 

(2)  Special  rule  for  tuition  reduction 

included  in  gross  income  of  employee. 

(3)  Examples. 

(c)  Adjustment  to  qualified  tuition  and 

related  expenses  for  certain  excludable 
educational  assistance. 

(1)  In  general. 

(2)  No  adjustment  for  excludable  educational 

assistance  attributable  to  expenses  paid 
in  a  prior  year. 

(3)  Scholarships  and  fellowship  grants. 

(4)  Examples. 

(d)  No  double  benefit. 

(e)  Timing  rules. 

(1)  In  general. 

(2)  Prepayment  rule. 
(i)  In  general. 

(ii)  Example.  ^ 

(3)  Expenses  paid  with  loan  proceeds. 

(4)  Expenses  paid  through  third  party 

installment  payment  plans, 
(i)  In  general, 
(ii)  Example. 

(f)  Refund  of  qualified  tuition  and  related 

expenses. 

(1)  Payment  and  refund  of  qualified  tuition 

and  related  expenses  in  the  same  taxable 
year. 

(2)  Payment  of  qualified  tuition  and  related 

expenses  in  one  taxable  year  and  refund 
in  subsequent  taxable  year  before  return 
filed  for  prior  taxable  year. 

(3)  Payment  of  qualified  tuition  and  related 

expenses  in  one  taxable  year  and  refund 
in  subsequent  taxable  year. 


(i)  In  general. 

(ii)  Recapture  amount. 

(4)  Refund  of  loan  proceeds  treated  as  refund 

of  qualified  tuition  and  related  expenses. 

(5)  Excludable  educational  assistance 

received  in  a  subsequent  taxable  year 
treated  as  a  refund. 

(6)  Examples. 

§1.25A-1     Calculation  o*  Education  "^at 
Credit  and  General  Eligibility  Requirements 

■:   Amount  of  education  tax  credit. 
An  individual  taxpayer  is  allowed  a 
nonrefundable  education  tax  credit 
against  income  tax  imposed  by  chapter 
1  of  the  Internal  Revenue  Code  for  the 
taxable  year  The  amount  of  the 
education  tax  credit  is  the  total  of  the 
Hope  Scholarship  Credit  (as  described 
in  §  1.25A-3)  plus  the  Lifetime  Learning 
Credit  (as  described  in  §  1.25A-4).  For 
limitations  on  the  credits  allowed  by 
subpart  A  of  part  IV  of  subchapter  A  of 
chapter  1  of  the  Internal  Revenue  Code, 
see  section  26. 

(b)  Coordination  of  Hope  Scholarship 
Credit  and  Lifetime  Learning  Credit — (1) 
In  general.  In  the  same  taxable  year,  a 
taxpayer  may  claim  a  Hope  Scholarship 
Credit  for  each  eligible  student's 
qualified  tuition  and  related  expenses 
(as  defined  in  §  1.25A-2(d))  and  a 
Lifetime  Learning  Credit  for  one  or  more 
other  students'  qualified  tuition  and 
related  expenses.  However,  a  taxpayer 
may  not  claim  both  a  Hope  Scholarship 
Credit  and  a  Lifetime  Learning  Credit 
with  respect  to  the  same  student  in  the 
same  taxable  year. 

(2)  Hope  Scholarship  Credit  Subject 
to  certain  limitations,  a  Hope 
Scholarship  Credit  may  be  claimed  for 
the  qualified  tuition  and  related 
expenses  paid  during  a  taxable  year 
with  respect  to  each  eligible  student  (as 
defined  in  §  1.25A-3(d)).  Qualified 
tuition  and  related  expenses  paid  during 
a  taxable  year  with  respect  to  one 
student  may  not  be  taken  into  accoimt 
in  computing  the  amount  of  the  Hope 
Scholarship  Credit  wiLh  respect  to  any 
other  student.  In  addition,  qualified 
tuition  and  related  expenses  paid  during 
a  taxable  year  with  respect  to  any 
student  for  whom  a  Hope  Scholarship 
Credit  is  claimed  may  not  be  taken  into 
account  in  computing  the  amount  of  the 
Lifetime  Learning  Credit. 

(3)  Lifetime  Learning  Credit.  Subject 
to  certain  limitations,  a  Lifetime 
Learning  Credit  may  be  claimed  for  the 
aggregate  amount  of  qualified  tuition 
and  related  expenses  paid  during  a 
tcLxable  year  with  respect  to  students  for 
whom  no  Hope  Scholarship  Credit  is 
claimed. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (b): 

Example  1.  In  1999,  Taxpayer  A  pays 
qualified  tuition  and  related  expenses  for  his 
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dependent.  B.  to  attend  College  Y  during 
1999.  Assuming  •ill  other  relevant 
requirements  are  met.  Taxpayer  A  may  claim 
either  a  Hope  Sc:holarship  Credit  or  a 
Lifetime  Learning  Credit  with  respe<:t  to 
dependent  B,  but  not  both.  See  §  1.25A-3(a) 
and§1.25A-l(a). 

Example  2.  In  1999.  Taxpayer  C  pays 
S2.000  in  qualified  tuition  and  related 
expenses  for  her  dependent.  D,  to  attend 
College  Z  during  1999.  In  199«.  Taxpayer  C 
also  pays  S500  in  qualified  tuition  and 
related  expenses  to  attend  a  computer  course 
during  1999  to  improve  Taxpayer  C"s  job 
skills.  Assuming  all  other  relevant 
rwjuirements  are  met.  Taxpayer  C  may  claim 
a  Hope  Scholarship  Credit  for  the  .$2,000  of 
qualified  tuition  and  related  expenses 
attributable  to  dependent  D  (see  §  1.25A-3(a)) 
and  a  Lifetime  Learning  Credit  (.we  §  1.25A- 
4(a))  for  the  $500  of  qualified  tuition  and 
related  expenses  incurred  to  improve  her  job 
skills. 

Example  3.  The  facts  are  the  same  as  in 
Example  2.  except  that  Taxpayer  C  pays 
$.1,000  in  quHlified  tuition  and  related 
expenses  for  her  dependent.  D.  to  attend 
College  Z  during  1999.  Although  a  Hope 
Scholarship  Credit  is  available  only  with 
respect  to  the  first  $2,000  of  qualified  tuition 
and  related  expenses  paid  with  respect  to  D 
(see  *}  l,25A-3(a)),  Taxpayer  C  may  not  add 
the  $1,000  of  excess  expenses  to  her  S.SOO  of 
(|Uiilified  tuition  and  related  expenses  in 
computing  the  amount  of  the  Lifetime 
Learning  Credit. 

(c)  Limitation  based  on  modified 
adjusted  gross  income — ( 1 )  In  general. 
The  education  tax  credit  that  a  taxpayer 
may  otherwise  claim  i.s  phased  out 
ratably  for  taxpayers  with  modified 
adjusted  gross  income  jK»twe«Mi  $40,000 
and  $50,000  ($80,000  and  $100,000  for 
married  individuals  who  file  a  joint 
return)  Thus,  taxpayers  with  modified 
adjusted  gross  income  above  $50,000  (or 
$100,000  for  joint  filers)  may  not  claim 
an  education  tax  credit. 

(2)  Modified  adjusted  gross  income 
defined  The  term  modified  adjusted 
gross  income  means  the  adjusted  gross 
income  (as  defined  in  section  62)  of  the 
taxpayer  for  the  taxable  year  increased 
by  any  amount  excluded  from  gross 
income  under  section  91 1 .  931 .  or  933 
(relating  to  income  earned  abroad  or 
from  certain  U.S.  possessions  or  Puerto 
Rico). 

(3)  Inflation  adjustment.  For  taxable 
years  beginning  after  2001.  the  amounts 
in  paragraph  (c)(1)  of  this  section  will  be 
increased  for  infiation  occurring  after 
2000  in  accordance  with  section  1(f)(3). 
If  any  amount  adjusted  under  this 
paragraph  (c)(3)  is  not  a  multiple  of 
$1,000.  the  amount  will  be  rounded  to 
the  next  lowest  multiple  of  $1,000. 

(d)  Election  No  education  tax  credit 
is  allowed  unless  a  taxpayer  elects  to 
claim  the  credit  on  the  taxpayer's 
Federal  income  tax  return  for  the 
taxable  year  in  which  the  credit  is 


claimed.  The  election  is  made  by 
attaching  form  8863.  "Education  Credits 
(Hope  and  Lifetime  Learning  Credits)," 
to  the  Federal  income  tax  return. 

(e)  Identification  requirement.  No 
education  tax  credit  is  allowed  unless  a 
taxpayer  includes  on  the  Federal 
income  tax  return  claiming  the  credit 
the  name  and  the  taxpayer  identification 
number  of  the  student  for  whom  the 
credit  is  claimed.  For  rules  relating  to 
assessment  for  an  omission  of  a  correct 
taxpayer  identification  number,  see 
section  6213(b)  and  (g)(2)(J). 

(f)  Claiming  the  credit  in  the  case  of 

a  dependent-A\)  In  general.  If  a  student 
is  a  claimed  dependent  of  another 
taxpayer,  only  that  taxpayer  may  claim 
the  education  tax  credit  for  the  students 
qualified  tuition  and  related  expenses. 
However,  if  another  taxpayer  is  eligible 
to.  but  does  not.  claim  the  student  as  a 
dependent,  only  the  student  may  claim 
the  education  tax  credit  for  the  student's 
qualified  tuition  and  related  expenses. 

(2)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (Q: 

Example  I.  In  1999,  Taxpayer  A  pays 
qualified  tuition  and  related  expenses  for  his 
dependent,  B,  to  attend  University  Y  during 
1999.  Taxpayer  A  claims  B  as  a  dependent 
on  his  Federal  income  lax  return.  Therefore, 
assuming  all  other  relevant  requirements  are 
met.  Taxpayer  A  is  allowed  an  education  tax 
credit  on  his  Federal  income  tax  return,  and 
B  is  not  allowed  an  education  tax  credit  on 
B's  Federal  income  tax  return.  The  result 
would  he  the  same  if  B  paid  the  qualified 
tuition  and  related  expen.ses.  See  §  1.25A- 
.■>(a). 

Example  2.  In  1999.  Taxpayer  C  has  one 
dependent.  D.  In  1999.  D  pays  qualified 
tuition  and  ndated  expenses  to  attend 
Universilv  Z  during  1999.  Although 
Taxpayer  C  is  eligible  to  claim  D  as  a 
de(>endent  on  her  Federal  income  tax  return, 
she  does  not  do  so.  Therefore,  assuming  all 
other  relevant  requirements  are  met.  D  is 
allowed  an  education  tax  credit  on  D's 
Federal  income  lax  return,  and  Taxpayer  C  is 
not  allowed  an  education  tax  credit  on  her 
Federal  income  lax  return,  with  respe<:t  to  D's 
education  expenses.  The  result  would  be  the 
same  if  C  paid  the  qualified  tuition  and 
related  expenses  on  behalf  of  D.  See  §  1.25A- 
5(b). 

(g)  Married  taxpayers.  If  a  taxpayer  is 
married  (within  the  meaning  of  section 
7703).  no  education  tax  credit  is  allowed  to 
the  taxpayer  unless  the  taxpayer  and  the 
taxpayer's  spouse  file  a  joint  Federal  income 
lax  return  for  the  taxable  year. 

(h)  Nonresident  alien  taxpayers  and 
dependents.  If  a  taxpayer  or  the 
taxpayer's  spouse  is  a  nonresident  alien 
for  any  portion  of  the  taxable  year,  no 
education  tax  credit  is  allowed  unless 
the  nonresident  alien  is  treated  as  a 
resident  alien  by  reason  of  an  election 
under  section  6013(g)  or  (h).  In  addition, 
if  a  student  is  a  nonresident  alien,  a 


taxpayer  may  not  claim  an  education  tax 
4;redit  with  respect  to  the  qualified 
tuition  and  related  expenses  of  the 
student  unless  the  student  is  a  claimed 
dependent  (as  defined  in  §  1.25A-2(a)). 

§  1  25A~2     Definitions 

idj  LUiunrii  dependent.  A  claimed 
dependent  means  a  dependent  (as 
defined  in  section  152)  for  whom  a 
deduction  under  section  151  is  allowed 
on  a  taxpayer's  Federal  income  tax 
return  for  the  taxable  year.  Among  other 
requirements  under  section  152,  a 
nonresident  alien  student  must  be  a 
resident  of  a  country  contiguous  to  the 
United  States  in  order  to  be  treated  as 
a  dependent. 

(b)  Eligible  educational  institution — 
(1)  /n  general.  In  general,  an  eligible 
educational  institution  means  a  college, 
university,  vocational  school,  or  other 
postsecondary  educational  institution 
that  is — 

(i)  Described  in  section  481  of  the 
Higher  Education  Act  of  1965  (20  U.S.C. 
1088)  as  in  effect  on  August  5.  1997 
(generally  all  accredited  public, 
nonprofit,  and  proprietary 
postsecondary  institutions);  and 

(ii)  Participating  in  a  Federal  financial 
aid  program  under  title  IV  of  the  Higher 
Education  Act  of  1965  or  is  certified  by 
the  Department  of  Education  as  eligible 
to  participate  in  such  a  program  but 
chooses  not  to  participate. 

(2)  Rules  on  Federal  financial  aid 
programs.  For  rules  governing  an 
educational  institution's  eligibility  to 
participate  in  Federal  financial  aid 
programs,  see  20  U.S.C.  1070;  20  U.S.C. 
1094;  and  34  CFR  600  and  668. 

(c)  Academic  period.  Academic 
period  means  a  quarter,  semester, 
trimester,  or  other  period  of  study  as 
reasonably  determined  by  an  eligible 
educational  institution.  In  the  case  of  an 
eligible  educational  institution  that  uses 
credit  hours  or  clock  hours,  and  does 
not  have  academic  terms,  each  payment 
period  (as  defined  in  34  CFR  668.4. 
revised  as  of  luly  1.  2002)  may  be 
treated  as  an  academic  period. 

(d)  Qualified  tuition  and  related 
expenses — ( 1 )  In  general.  Qualified 
tuition  and  related  expenses  means 
tuition  and  fees  required  for  the 
enrollment  or  attendance  of  a  student 
for  courses  of  instruction  at  an  eligible 
educational  institution. 

(2)  Required  fees — (i)  In  general. 
Except  as  provided  in  paragraph  (d)(3) 
of  this  section,  the  test  for  determining 
whether  any  fee  is  a  qualified  tuition 
and  related  expense  is  whether  the  fee 
is  required  to  be  paid  to  the  eligible 
educational  institution  as  a  condition  of 
the  student's  enrollment  or  attendance 
at  the  institution. 
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(ii)  Books,  supplies,  and  equipment. 
Qualified  tuition  and  related  expenses 
include  fees  for  books,  supplies,  and 
equipment  used  in  a  course  of  study 
only  if  the  fees  must  be  paid  to  the 
eligible  educational  institution  for  the 
enrollment  or  attendance  of  the  student 
at  the  institution. 

(iii)  Nonacademic  fees.  Except  as 
[  rovided  in  paragraph  (d)(3)  of  this 
section,  qualified  tuition  and  related 
expenses  include  fees  charged  by  an 
eligible  educational  institution  that  are 
not  used  directly  for,  or  allocated  to,  an 
academic  course  of  instruction  only  if 
the  fee  must  be  paid  to  the  eligible 
educational  institution  for  the 
enrollment  or  attendance  of  the  student 
at  the  institution. 

(3)  Personal  expenses.  Qualified 
tuition  and  related  expenses  do  not 
include  the  costs  of  room  and  board, 
insurance,  medical  expenses  (including 
student  health  fees),  transportation,  and 
similar  personal,  living,  or  family 
expenses,  regardless  of  whether  the  fee 
must  be  paid  to  the  eligible  educational 
institution  for  the  enrollment  or 
attendance  of  the  student  at  the 
institution. 

(4)  Treatment  of  a  comprehensive  or 
bundled  fee.  If  a  student  is  required  to 
pay  a  fee  (such  as  a  comprehensive  fee 
or  a  bundled  fee)  to  an  eligible 
educational  institution  that  combines 
charges  for  qualified  tuition  and  related 
expenses  with  charges  for  personal 
expenses  described  in  paragraph  (d)(3) 
of  this  section,  the  portion  of  the  fee  that 
is  allocable  to  personal  expenses  is  not 
included  in  qualified  tuition  and  related 
expenses.  The  determination  of  what 
portion  of  the  fee  relates  to  qualified 
tuition  and  related  expenses  and  what 
portion  relates  to  personal  expenses 
must  be  made  by  the  institution  using 

a  reasonable  method  of  allocation. 

(5)  Hobby  courses.  Qualified  tuition 
and  related  expenses  do  not  include 
expenses  that  relate  to  any  course  of 
instruction  or  other  education  that 
involves  sports,  games,  or  hobbies,  or 
any  noncredit  course,  unless  the  course 
or  other  education  is  part  of  the 
student's  degree  program,  or  in  the  case 
of  the  Lifetime  Learning  Credit,  the 
student  takes  the  course  to  acquire  or 
improve  job  skills. 

(6)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (d). 
In  each  example,  assume  that  the 
institution  is  an  eligible  educational 
institution  and  that  all  other  relevant 
requirements  to  claim  an  education  tax 
credit  are  met.  The  examples  are  as 
follows: 

Example  J.  University  V  offers  a  degree 
program  in  dentistry.  In  addition  to  tuition. 


all  students  enrolled  in  the  program  are 
required  to  pay  a  fee  to  University  V  for  the 
rental  of  dental  equipment.  Because  the 
equipment  rental  fee  must  be  paid  to 
University  V  for  enrollment  and  attendance, 
the  tuition  and  the  equipment  rental  fee  are 
qualified  tuition  and  related  expenses. 

Example  2.  First-year  students  at  College 
W  are  required  to  obtain  books  and  other 
reading  materials  used  in  its  mandatory  first- 
year  curriculum.  The  books  and  other 
reading  materials  are  not  required  to  be 
purchased  from  College  W  and  may  be 
borrowed  from  other  students  or  purchased 
from  off-campus  bookstores,  as  well  as  from 
College  W's  bookstore.  College  W  bills 
students  for  any  books  and  materials 
purchased  from  College  W's  bookstore.  The 
fee  that  College  W  charges  for  the  first-year 
books  and  materials  purchased  at  its 
bookstore  is  not  a  qualified  tuition  and 
related  expense  because  the  books  and 
materials  are  not  required  to  be  purchased 
from  College  W  for  enrollment  or  attendance 
at  the  institution. 

Example  3.  All  students  who  attend 
College  X  are  required  to  pay  a  separate 
student  activity  fee  in  addition  to  their 
tuition.  The  student  activity  fee  is  used  solely 
to  fund  on-campus  organizations  and 
activities  run  by  students,  such  as  the  student 
newspaper  and  the  student  government  (no 
portion  of  the  fee  covers  personal  expenses). 
Although  labeled  as  a  student  activity  fee,  the 
fee  is  required  for  enrollment  or  attendance 
at  College  X.  Therefore,  the  fee  is  a  qualified 
tuition  and  related  expense. 

Example  4.  The  facts  are  the  same  as  in 
Example  3.  except  that  College  X  offers  an 
optional  athletic  fee  that  students  may  pay  to 
receive  discounted  tickets  to  sports  events. 
The  athletic  fee  is  not  required  for  enrollment 
or  attendance  at  College  X.  Therefore,  the  fee 
is  not  a  qualified  tuition  and  related  expense. 
Example  5.  College  Y  requires  all  students 
to  live  on  campus.  It  charges  a  single 
comprehensive  fee  to  cover  tuition,  required 
fees,  and  room  and  board.  Based  on  College 
Y's  reasonable  allocation,  sixty  percent  of  the 
comprehensive  fee  is  allocable  to  tuition  and 
other  required  fees  not  allocable  to  personal 
expenses,  and  the  remaining  forty  percent  of 
the  comprehensive  fee  is  allocable  to  charges 
for  room  and  board  and  other  personal 
expenses.  Therefore,  only  sixty  percent  of 
College  Y's  comprehensive  fee  is  a  qualified 
tuition  and  related  expense. 

Example  6.  As  a  degree  student  at  College 
Z,  Student  A  is  required  to  take  a  certain 
number  of  courses  outside  of  her  chosen 
major  in  Economics.  To  fulfill  this 
requirement.  Student  A  enrolls  in  a  square 
dancing  class  offered  by  the  Physical 
Education  Department.  Because  Student  A 
receives  credit  toward  her  degree  program  for 
the  square  dancing  class,  the  tuition  for  the 
square  dancing  class  is  included  in  qualified 
tuition  and  related  expenses. 

§  1 .25A-3     Hope  Scholarship  Credit. 

(a)  Amount  of  the  credit — (IJ  In 
general.  Subject  to  the  phaseout  of  the 
education  tax  credit  described  in 
§  1.25A-l(c).  the  Hope  Scholarship 
Credit  amount  is  the  total  of— 


(i)  100  percent  of  the  first  $1,000  of 
qualified  tuition  and  related  expenses 
paid  during  the  taxable  year  for 
education  furnished  to  an  eligible 
student  (as  defined  in  paragraph  (d)  of 
this  section)  who  is  the  taxpayer,  the 
taxpayer's  spouse,  or  any  claimed 
dependent  during  any  academic  period 
beginning  in  the  taxable  year  (or  treated 
as  beginning  in  the  taxable  year,  see 
§1.25A-5(e)(2)):plus 

(ii)  50  percent  of  the  next  $1 .000  of 
such  expenses  paid  with  respect  to  that 
student. 

(2)  Maximum  credit.  For  taxable  years 
beginning  before  2002.  the  maximum 
Hope  Scholarship  Credit  allowed  for 
each  eligible  student  is  $1,500.  For 
taxable  years  beginning  after  2001,  the 
amounts  used  in  paragraph  (a)(1)  of  this 
section  to  determine  the  maximum 
credit  will  be  increased  for  inflation 
occurring  after  2000  in  accordance  with 
section  1(f)(3).  If  any  amount  adjusted 
under  this  paragraph  (a)(2)  is  not  a 
multiple  of  $100,  the  amount  will  be 
rounded  to  the  next  lowest  multiple  of 
$100. 

(b)  Per  student  credit — (1)  In  general. 
A  Hope  Scholarship  Credit  may  be 
claimed  for  the  qualified  tuition  and 
related  expenses  of  each  eligible  student 
(as  defined  in  paragraph  (d)  of  this 
section). 

(2)  Example.  The  following  example 
illustrates  the  rule  of  this  paragraph  (b). 
In  the  example,  assume  that  all  the 
requirements  to  claim  an  education  tax 
credit  are  met.  The  example  is  as 
follows: 

Example.  In  1999,  Taxpayer  A  has  two 
dependents,  B  and  C,  both  of  whom  are 
eligible  students.  Taxpayer  A  pays  $1,600  in 
qualified  tuition  and  related  expenses  for 
dependent  B  to  attend  a  community  college. 
Taxpayer  A  pays  $5,000  in  qualified  tuition 
and  related  expenses  for  dependent  C  to 
attend  University  X.  Taxpayer  A  may  claim 
a  Hope  Scholarship  Credit  of  $1,300  ($1,000 
+  (.50  X  $600))  for  dependent  B,  and  the 
maximum  $1,500  Hope  Scholarship  Credit 
for  dependent  C,  for  a  total  Hope  Scholarship 
Credit  of  $2,800. 

(c)  Credit  allowed  for  only  two  taxable 
years.  For  each  eligible  student,  the 
Hope  Scholarship  Credit  may  be 
claimed  for  no  more  than  two  taxable 
years. 

(d)  Eligible  student— {1)  Eligible 
student  defined.  For  purposes  of  the 
Hope  Scholarship  Credit,  the  term 
eligible  student  means  a  student  who 
satisfies  all  of  the  following 
requirements — 

(i)  Degree  requirement.  For  at  least 
one  academic  period  that  begins  during 
the  taxable  year,  the  student  enrolls  at 
an  eligible  educational  institution  in  a 
program  leading  toward  a  postsecondary 
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degree,  certificate,  or  other  recognized 
postsecondary  educational  credential;. 

(ii)  Work  load  requirement.  For  at 
least  one  academic  period  that  begins 
during  the  taxable  year,  the  student 
enrolls  for  at  least  one-half  of  the 
normal  full-time  work  load  for  the 
course  of  study  the  student  is  pursuing. 
The  standard  for  what  is  half  of  the 
normal  full-time  work  load  is 
determined  by  each  eligible  educational 
institution.  However,  the  standard  for 
half-time  may  not  be  lower  than  the 
applicable  standard  for  half-time 
established  by  the  Department  of 
Education  under  the  Higher  Education 
Act  of  1965  and  set  forth  in  34  CFR 
674.2(b)  (revised  as  of  July  1,  2002)  for 
a  half-time  undergraduate  student; 

(iii)  Year  of  study  requirement.  As  of 
the  beginning  of  the  taxable  year,  the 
student  has  not  completed  the  first  two 
years  of  postsecondary  education  at  an 
eligible  educational  institution.  Whether 
a  student  has  completed  the  first  two 
years  of  postsecondary  education  at  an 
eligible  educational  institution  as  of  the 
beginning  of  a  taxable  year  is 
determined  based  on  whether  the 
institution  in  which  the  student  is 
enrolled  in  a  degree  program  (as 
described  in  paragraph  (d)(l)(i)  of  this 
section)  awards  the  student  two  years  of 
academic  credit  at  that  institution  for 
postsecondary  course  work  completed 
by  the  student  prior  to  the  beginning  of 
the  taxable  year.  Any  academic  credit 
awarded  by  the  eligible  educational 
institution  solely  on  the  basis  of  the 
student's  performance  on  proficiency 
examinations  is  disregarded  in 
determining  whether  the  student  has 
completed  two  years  of  postsecondary 
education;  and 

(iv)  No  felony  drug  conviction.  The 
student  has  not  been  convicted  of  a 
Federal  or  State  felony  offense  for 
possession  or  distribution  of  a 
controlled  substance  as  of  the  end  of  the 
taxable  year  for  which  the  credit  is 
claimed. 

(2)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (d). 
In  each  example,  assume  that  the 
student  has  not  been  convicted  of  a 
felony  drug  offense,  that  the  institution 
is  an  eligible  educational  institution 
unless  otherwise  stated,  that  the 
qualified  tuition  and  related  expenses 
are  paid  during  the  same  taxable  year 
that  the  academic  period  begins,  and 
that  a  Hope  Scholarship  Credit  has  not 
previously  been  claimed  for  the  student 
(see  paragraph  (c)  of  this  section).  The 
examples  are  as  follows: 

Example  I .  Student  A  graduates  from  high 
school  in  |une  1998  and  is  enrolled  in  an 
undergraduate  degree  program  at  College  U 
for  the  1998  Fall  semester  on  a  full-time 


basis.  For  the  1999  Spring  semester.  Student 
A  again  is  enrolled  at  College  V  on  a  full-time 
basis.  For  the  1999  Fall  semester.  Student  A 
is  enrolled  in  less  than  half  the  normal  full- 
lime  course  work  for  her  degree  program. 
Because  Student  A  is  enrolled  in  an 
undergraduate  degree  program  on  at  least  a 
half-time  b»asis  for  at  least  one  academic 
period  that  begins  during  1998  and  at  least 
one  academic  period  that  begins  during  1999. 
Student  A  is  an  eligible  student  for  taxable 
years  1998  and  1999  (including  the  1999  Fall 
semester  when  Student  A  enrolls  at  College 
V  on  less  than  a  half-time  basis). 

Example  2.  Prior  to  1998.  Student  B 
attended  college  for  several  years  on  a  full- 
time  basis.  Student  B  transfers  to  College  V 
for  the  1998  Spring  semester.  College  V 
awards  Student  B  credit  for  some  (but  not  all) 
of  the  courses  he  previously  completed,  and 
College  V  classifies  Student  B  as  a  first- 
semester  sophomore.  During  both  the  Spring 
and  Fall  semesters  of  1998.  Student  B  is 
enrolled  in  at  least  one-half  the  normal  full- 
time  work  load  for  his  degree  program  at 
College  V.  Because  College  V  does  not 
classify  Student  B  as  having  completed  the 
first  two  years  of  postsecondary  education  as 
of  the  t)eginning  of  1998.  Student  B  is  an 
eligible  student  for  taxable  year  1998. 

Example  3.  The.. facts  are  the  same  as  in 
Example  2.  After  taking  classes  on  a  half-time 
basis  for  the  1998  Spring  and  Fall  semesters. 
Student  B  is  enrolled  at  College  V  for  thp 
1999  Spring  semester  on  a  full-time  basis. 
(College  V  classifies  Student  B  as  a  se<  ond- 
semester  sophomore  for  the  1999  Spring  - 
semester  and  as  a  first-semester  junior  for  the 
1999  Fall  semester.  Because  College  V  does 
not  classify  Student  B  as  having  completed 
the  first  two  years  of  postse<:ondary 
education  as  of  the  beginning  of  1999, 
Student  B  is  an  eligible  student  for  taxable 
year  1999.  Therefore,  the  qualified  expenses 
and  re(]uired  fees  paid  for  the  1999  Spring 
semester  and  the  1999  Fall  semester  are  taken 
into  account  In  calculating  any  Hope 
Scholarship  Credit. 

Example  4.  Prior  to  1998,  Student  was  not 
enrolled  at  another  eligible  educational 
institution.  At  the  time  that  Student  C  enrolls 
in  a  degree  program  at  College  VV  for  the  1998 
Fall  semester.  Student  C  lakes  examinations 
to  demonstrate  her  proficiency  in  several 
subje<;ts.  On  the  basis  of  Student  Cs 
performance  on  these  examinations.  College 
W  classifies  Student  C  as  a  set:ond-semesler 
sophomore  as  of  the  beginning  of  the  1998 
Fall  semester.  Student  C  is  enrolled  at 
College  VV  during  the  1998  Fall  semester  and 
during  the  1999  Spring  and  Fall  seme.sters  on 
a  full-time  basis  and  Is  i:lassined  as  a  first- 
semester  junior  as  of  the  beginning  of  the 
1999  Spring  semester.  Because  Student  C  was 
not  enrolled  in  a  college  or  other  eligible 
educational  institution  prior  to  1998  (but 
rather  was  awarded  three  semesters  of 
academic  credit  solely  bet;ause  of  proficiency 
examinations).  Student  C  is  not  treated  as 
having  completed  the  first  two  years  of 
postset:ondary  education  at  an  eligible 
educational  institution  as  of  the  beginning  of 
1998  or  as  of  the  beginning  of  1999. 
Therefore.  Student  C;  is  an  eligible  student  for 
both  taxable  years  1998  and  1999. 

Example  5.  During  the  1998  Fall  semester. 
Student  U  is  a  high  school  student  who  takes 


classes  on  a  half-time  basis  at  College  X. 
Student  D  is  not  enrolled  as  part  of  a  degree 
program  at  College  X  bei:ause  College  X  does 
not  admit  students  to  a  degree  program 
unless  the  student  has  a  high  school  diploma 
or  equivalent.  Because  Student  D  is  not 
enrolled  in  a  degree  program  at  College  X 
during  1998,  Student  D  is  not  an  eligible 
student  for  taxable  year  1998. 

Example  6.  The  facts  are  the  same  as  in 
Example  5.  In  addition,  during  the  1999 
Spring  semester.  Student  D  again  attends 
College  X  but  not  as  part  of  a  degree  program. 
Student  D  graduates  from  high  .school  in  June 
1999.  For  the  1999  Fall  semester.  Student  D 
enrolls  in  College  X  as  part  of  a  degree 
program,  and  College  X  awards  Student  D 
credit  for  her  prior  course  work  at  (College  X. 
During  the  1999  Fall  semester.  Student  D  Is 
enrolled  in  more  than  one-half  the  normal 
full-time  work  load  of  courses  for  her  degree 
program  at  College  X.  Because  Student  D  is 
enrolled  In  a  degree  program  at  College  X  for 
the  1999  Fall  term  on  at  least  a  half-time 
basis.  Student  D  Is  an  eligible  student  for  all 
of  taxable  year  1999.  Therefore,  the  qualified 
tuition  and  required  fees  paid  for  classes 
taken  at  College  X  during  both  the  1999 
Spring  semester  (during  which  Student  D 
was  not  enrolled  in  a  degree  program)  and 
the  1999  Fall  semester  are  taken  into  account 
in  computing  any  Hope  Scholarship  Credit, 

Example  7.  Student  E  rompleled  two  years 
of  undergraduate  study  at  College  S.  College 
S  is  not  an  eligible  educational  institution  for 
purposes  of  the  education  lax  credit.  At  the 
end  of  1998,  Student  E  enrolls  In  an 
undergraduate  degree  program  at  College  Z. 
an  eligible  educational  institution,  for  the 
1999  Spring  semester  on  a  full-time  basis. 
College  Z  awards  Student  E  two  years  of 
academic  credit  for  his  previous  course  work 
at  College  S  and  cla.sslfies  Student  E  as  a 
first-semester  junior  for  the  1999  Spring 
semester.  Student  E  is  treated  as  having 
completed  the  first  two  years  of 
postsecondary  education  at  an  eligible 
educational  institution  as  of  the  beginning  of 
1999.  Therefore,  Student  E  is  not  an  eligible 
student  for  taxable  year  1999. 

Example  H.  Student  F  re<:eived  a  degree  In 
1998  from  College  R.  College  R  Is  not  an 
eligible  educational  institution  for  purposes 
of  the  education  lax  credit.  During  1999. 
Student  F  Is  enrolled  In  a  graduate-degree 
program  at  College  Y.  an  eligible  educational 
Institution,  for  the  1999  Fall  semester  on  a 
full-time  basis.  By  admitting  Student  F  to  Its 
graduate  degree  program.  College  Y  treats 
Student  F  as  having  completed  the  first  two 
years  of  postsecondary  education  as  of  the 
beginning  of  1999,  Therefore.  Student  F  is 
not  an  eligible  student  for  taxable  year  1999. 

Example  9.  Student  G  graduates  from  high 
school  in  |une  2001.  In  January  2002.  Student 
G  is  enrolled  In  a  one-year  postsecondary 
certificateYirogram  on  a  full-time  basis  to 
obtain  a  certificate  as  a  travel  agent.  Student 
G  completes  the  program  in  December  2002 
and  Is  awarded  a  certificate.  In  lanuary  2003. 
Student  C  enrolls  in  a  one-year 
postsecondary  certificate  program  on  a  full- 
time  basis  to  obtain  a  certificate  as  a 
computer  programer.  Student  G  meets  the 
degree  requirement,  the  work  load 
requirement,  and  the  year  of  study 


requirement  for  the  taxable  years  2002  and 
2003.  Therefore.  Student  G  is  an  eligible 
student  for  both  taxable  years  2002  and  2003. 

(e)  Academic  period  for 
prepayments — (1)  In  general.  For 
purposes  of  determining  whether  a 
student  meets  the  requirements  in 
paragraph  (d)  of  this  section  for  a 
taxable  year,  if  qualified  tuition  and 
related  expenses  are  paid  during  one 
taxable  year  for  an  academic  period  that 
begins  during  January.  February  or 
March  of  the  next  taxable  year  (for 
taxpayers  on  a  fiscal  taxable  year,  use 
the  first  three  months  of  the  next  taxable 
year),  the  academic  period  is  treated  as 
beginning  during  the  taxable  year  in 
which  the  payment  is  made. 

(2)  Example.  The  following  example 
illustrates  the  rule  of  this  paragraph  (e). 
In  the  example,  assume  that  all  the 
requirements  to  claim  a  Hope 
Scholarship  Credit  are  met.  The 
example  is  as  follows: 

Example.  Student  G  graduates  from  high 
school  in  June  1998.  After  graduation. 
Student  G  works  full-time  for  several  months 
to  earn  money  for  college.  Student  G  is 
enrolled  on  a  full-time  basis  in  an 
undergraduate  degree  program  at  University 
W,  an  eligible  educational  institution,  for  the 
1999  Spring  semester,  which  begins  in 
lanuary  1999.  Student  G  pays  tuition  to 
University  W  for  the  1999  Spring  semester  in 
December  1998.  Because  the  tuition  paid  by 
Student  G  in  1998  relates  to  an  academic 
period  that  begins  during  the  first  three 
months  of  1999.  Student  G's  eligibility  to 
claim  a  Hope  Scholarship  Credit  in  1998  is 
determined  as  If  the  1999  Spring  semester 
began  in  1998.  Thus,  assuming  Student  G  has 
not  been  convicted  of  a  felony  drug  offense 
as  of  December  31.  1998.  Student  G  is  an 
eligible  student  for  1998. 

(f)  Effective  date.  The  Hope 
Scholarship  Credit  is  applicable  for 
qualified  tuition  and  related  expenses 
paid  after  December  31.  1997,  for 
education  furnished  in  academic 
periods  beginning  after  December  31. 
1997. 

§  1 .25A-4     Lifetime  Learning  Credit. 

ia)  Amount  nt  thr  i  rftlit—{\\  Taxable 
years  beginning  before  January  1,  2003. 
Subject  to  the  phaseout  of  the  education 
tax  credit  described  in  §  1.25A-l(c).  for 
taxable  vears  beginning  before  2003,  the 
Lifetime  Learning  Credit  amount  is  20 
percent  of  up  to  $5,000  of  qualified 
tuition  and  related  expenses  paid  during 
the  taxable  year  for  education  furnished 
to  the  taxpayer,  the  taxpayer's  spouse, 
and  any  claimed  dependent  during  any 
academic  period  begirming  in  the 
taxable  year  (or  treated  as  beginning  in 
the  taxable  year,  see  §  1.25A-5(e)(2)). 

(2)  Taxable  years  beginning  after 
December  31.2002.  Subject  to  the 
phaseout  of  the  education  tax  credit 


described  in  ^  1  25A-l(c),  for  taxable 
vears  beginning  after  2002,  the  Lifetime 
Learning  Credit  amount  is  20  percent  of 
up  to  Si  0.000  of  qualified  tuition  and 
related  expenses  paid  during  the  taxable 
year  for  education  furnished  to  the 
taxpayer,  the  taxpayer's  spouse,  and  any 
claimed  dependent  during  any 
academic  period  beginning  in  the 
taxable  year  (or  treated  as  beginning  in 
the  taxable  year,  see  §  1.25A-5(e)(2)). 

(3)  Coordination  with  the  Hope 
Scholarship  Credit.  Expenses  paid  with 
respect  to  a  student  for  whom  the  Hope 
Scholarship  Credit  is  claimed  are  not 
eligible  for  the  Lifetime  Learning  Credit, 

(4)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (a). 
In  each  example,  assume  that  all  the 
requirements  to  claim  a  Lifetime 
Learning  Credit  or  a  Hope  Scholarship 
Credit,  as  applicable,  are  met.  The 
examples  are  as  follows: 

Example  I.  In  1999,  Taxpayer  A  pays 
qualified  tuition  and  related  expenses  of 
$3,000  for  dependent  B  to  attend  an  eligible 
educational  institution,  and  Taxpayer  A  pays 
qualified  tuition  and  related  expenses  of 
$4,000  for  dependent  C  to  attend  an  eligible 
educational  institution.  Taxpayer  A  does  not 
claim  a  Hope  Scholarship  Credit  with  respect 
to  either  B  or  C.  Although  Taxpayer  A  paid 
$7,000  of  qualified  tuition  and  related 
expenses  during  the  taxable  year,  Taxpayer  A 
may  claim  the  Lifetime  Learning  Credit  with 
respect  to  only  $5,000  of  such  expenses. 
Therefore,  the  maximum  Lifetime  Learning 
Credit  Taxpayer  A  may  claim  for  1999  is 
$1,000  (.20  x'$5.000). 

Example  2.  In  1999,  Taxpayer  D  pays 
$6,000  of  qualified  tuition  and  related 
expenses  for  dependent  E.  and  $2,000  of 
qualified  tuition  and  related  expenses  for 
dependent  F,  to  attend  eligible  educational 
institutions.  Dependent  F  has  already 
completed  the  first  two  years  of 
postsecondary  education.  For  1999.  Taxpayer 
D  claims  the  maximum  $1,500  Hope 
Scholarship  Credit  with  respect  to  dependent 
E.  In  computing  the  amount  of  the  Lifetime 
Learning  Credit,  Taxpayer  D  may  not  include 
any  of  the  $6,000  of  qualified  tuition  and 
related  expenses  paid  on  behalf  of  dependent 
E  but  may  include  the  $2,000  of  qualified 
tuition  and  related  expenses  of  dependent  F. 

(b)  Credit  allowed  for  unlimited 
number  of  taxable  years.  There  is  no 
limit  to  the  number  of  taxable  years  that 
a  taxpayer  may  claim  a  Lifetime 
Learning  Credit  with  respect  to  any 
student. 

(c)  Both  degree  and  nondegree 
courses  are  eligible  for  the  credit — (1)  In 
general.  For  purposes  of  the  Lifetime 
Learning  Credit,  amounts  paid  for  a 
course  at  an  eligible  educational 
institution  are  qualified  tuition  and 
related  expenses  if  the  course  is  either 
part  of  a  postsecondar\'  degree  program 
or  is  not  part  of  a  postsecondar>'  degree 


program  but  is  taken  by  the  student  to 
acquire  or  improve  job  skills. 

(2)  Examples.  The  following  examples 
illustrate  the  rule  of  this  paragraph  (c). 
In  each  example,  assume  that  all  the 
requirements  to  claim  a  Lifetime 
Learning  Credit  are  met.  The  examples 
are  as  follows: 

Example  I.  Taxpayer  A,  a  professional 
photographer,  enrolls  in  an  advanced 
photography  course  at  a  local  community 
college.  Although  the  course  is  not  part  of  a 
degree  program.  Taxpayer  A  enrolls  in  the 
course  to  improve  her  job  skills.  The  course 
fee  paid  by  Taxpayer  A  is  a  qualified  tuition 
and  related  expense  for  purposes  of  the 
Lifetime  Learning  Credit. 

Example  2.  Taxpayer  B,  a  stockbroker, 
plans  to  travel  abroad  on  a  "photo-safeu'i"  for 
his  next  vacation.  In  preparation  for  the  trip. 
Taxpayer  B  enrolls  in  a  noncredit 
photography  class  at  a  local  community 
college.  Because  Taxpayer  B  is  not  taking  the 
photography  course  as  part  of  a  degree 
program  or  to  acquire  or  improve  his  job 
skills,  amounts  paid  by  Taxpayer  B  for  the 
course  are  not  qualified  tuition  and  related 
expenses  for  purposes  of  the  Lifetime 
Learning  Credit. 

(d)  Effective  date.  The  Lifetime 
Learning  Credit  is  applicable  for 
qualified  tuition  and  related  expenses 
paid  after  June  30.  1998.  for  education 
furnished  in  academic  periods 
beginning  after  June  ''n   iqqr 

§1.25A-5     Special  rules  relating  ic 
characterization  and  timing  ot  payments. 

(a)  Educational  expenses  paid  by 
claimed  dependent.  For  any  taxable  year 
for  which  the  student  is  a  claimed 
dependent  of  another  taxpayer, 
qualified  tuition  and  related  expenses 
paid  by  the  student  are  treated  as  paid 
by  the  taxpayer  to  whom  the  deduction 
under  section  151  is  allowed. 

(b)  Educational  expenses  paid  by  a 
third  party — (1)  In  general.  Solely  for 
purposes  of  section  25A,  if  a  third  party 
(someone  other  than  the  taxpayer,  the 
taxpayer's  spouse  if  the  taxpayer  is 
treated  as  married  within  the  meaning 
of  section  7703.  or  a  claimed  dependent) 
makes  a  payment  directly  to  an  eligible 
educational  institution  to  pay  for  a 
student's  qualified  tuition  and  related 
expenses,  the  student  is  treated  as 
receiving  the  payment  from  the  third 
party  and.  in  turn,  paying  the  qualified 
tuition  and  related  expenses  to  the 
institution. 

(2)  Special  rule  for  tuition  reduction 
included  in  gross  income  of  employee. 
Solely  for  purposes  of  section  25A.  if  an 
eligible  educational  institution  provides 
a  reduction  in  tuition  to  an  employee  of 
the  institution  (or  to  the  spouse  or 
dependent  child  of  an  employee,  as 
described  in  section  132(h)(2))  and  the 
amount  of  the  tuition  reduction  is 
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included  in  the  employee's  gross 
income,  the  employee  is  treated  as 
receiving  payment  of  an  amount  equal 
to  the  tuition  reduction  and.  in  turn, 
paying  such  amount  to  the  institution. 

(3)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (b). 
In  each  example,  assume  that  all  the 
requirements  to  claim  an  education  tax 
credit  are  met.  The  examples  are  as 
follows: 

Examplf  1  Cirandparont  D  makes  a  dirw<;l 
payment  to  an  eligible  educational  institution 
for  .Student  K's  qualified  tuition  and  related 
expenses.  Student  E  is  not  a  claimed 
dependent  in  1999.  For  purposes  nf  claiming 
Hn  education  lax  credit.  Student  E  is  treated 
as  receiving  the  money  from  her  grandparent 
and.  in  turn,  paying  her  qualified  tuition  and 
related  expenses. 

Example  2.  Under  a  court-approved 
divorce  dec:ret!.  Parent  A  is  required  to  pay 
Student  C's  college  tuition.  Parent  A  makes 
a  dire<:t  payment  to  an  eligible  educational 
institution  for  Student  Cs  1999  tuition. 
Under  paragraph  (b)(1)  of  this  section. 
Student  (;  is  trtjated  as  re<:eiving  the  money 
from  Parent  A  and.  in  turn,  paying  the    . 
((ualified  tuition  and  related  expenses.  Under 
\\w  divorce  decree.  Parent  B  has  custody  of 
Student  C  for  1999.  Parent  B  properly  claims 
Student  (;  as  a  dependent  on  Parent  B's  1999 
Federal  income  tax  return.  Under  paragraph 
(a)  of  this  se(  tion.  expenses  paid  bv  Student 
C!  are  treated  as  (laid  by  Parent  B.  Thus, 
Parent  B  may  <  laim  an  i'iUk  ation  tax  credit 
for  Ihtr  qualified  tuition  and  related  expenses 
paid  dirottly  to  the  institution  bv  Parent  A. 

Exampit-  3.  University  A.  an  eligible 
educational  institution,  offers  reduced  tuition 
(charges  to  its  employees  and  their  dependent 
children.  F  is  an  employee  of  University  A. 
F's  dependent  i;hild.  C;.  enrolls  in  a  graduate- 
level  course  at  University  A.  Section  1 17(d) 
does  not  applv.  iMtcause  it  is  limited  to 
tuition  reductions  provided  for  education 
below  the  graduate  level.  Therefore,  the 
amount  of  the  tuition  reduction  received  bv 
(.1  is  treated  as  additional  compensation  from 
University  A  to  F  and  is  included  in  F's  gross 
income  For  purposes  of  claiming  a  l^ifetime 
Learning  Oedit.  F  is  treated  as  receiving 
payment  of  an  amount  e<]ual  to  the  tuition 
reduction  from  llniversity  A  and.  in  turn, 
paving  such  amount  to  Universitv  A  on 
behalf  of  l-s  child.  G. 

(c)  Adjustment  to  qualified  tuition 
and  related  expenses  for  certain 
excludable  educational  assistance — { 1 ) 
In  ffenerai.  In  determining  the  amount  of 
an  education  tax  credit,  qualified  tuition 
and  related  expenses  for  any  academic 
period  must  he  reduced  by  the  amount 
of  any  tax-free  educational  assistance 
allocable  to  such  period.  For  this 
purpose,  tax-free  educational  assistance 
means — 

(i)  A  qualified  scholarship  that  is 
excludable  from  income  under  section 
117; 

(ii)  A  veterans'  or  member  of  the 
armed  forces'  educational  assistance 


allowance  under  chapter  30,  31,  32,  34 
or  35  of  title  38,  United  States  Code,  or 
under  chapter  1606  of  title  10.  United 
States  Code: 

(iii)  Employer-provided  educational 
assistance  that  is  excludable  from 
income  under  section  127;  or 

(iv)  Any  other  educational  assistance 
that  is  excludable  from  gross  income 
(other  than  as  a  gift,  bequest,  devise,  or 
inheritance  within  the  meaning  of 
section  102(a)). 

(2)  No  adjustment  for  excludable 
educational  assistance  attributable  to 
expenses  paid  in  a  prior  year.  A 
reduction  is  not  required  under 
paragraph  (c)(1)  of  this  section  if  the 
amount  of  excludable  educational 
assistance  received  during  the  taxable 
year  is  treated  as  a  refund  of  qualified 
tuition  and  related  expenses  paid  in  a 
prior  taxable  year.  See  paragraph  (f)(5) 
of  this  section. 

(3)  Scholarships  and  fellowship 
grants.  For  purposes  of  paragraph 
(c)(l)(i)  of  this  section,  a  scholarship  or 
fellowship  grant  is  treated  as  a  qualified 
scholarship  excludable  under  section 
117  except  to  the  extent — 

(i)  The  scholarship  or  fellowship  grant 
(or  any  portion  thereof)  may  be  applied, 
by  its  terms,  to  expenses  other  than 
qualified  tuition  and  related  expenses 
within  the  meaning  of  section  117(b)(2) 
(such  as  room  and  board)  and  the 
student  reports  the  grant  (or  the 
appropriate  portion  thereof)  as  income 
f>n  the  student's  Federal  income  tax 
return  if  the  student  is  required  to  file 
a  return;  or 

(ii)  The  scholarship  or  fellowship 
grant  (or  any  portion  thereof)  must  be 
applied,  by  its  terms,  to  expenses  other 
than  qualified  tuition  and  related 
expenses  within  the  meaning  of  section 
117(b)(2)  (such  as  room  and  board)  and 
the  student  reports  the  grant  (or  the 
appropriate  portion  thereof)  as  income 
on  the  student's  Federal  income  tax 
return  if  the  student  is  required  to  file 
a  return. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (c). 
In  each  example,  assume  that  all  the 
requirements  to  claim  an  education  tax 
credit  are  met.  The  examples  are  as 
follows: 

Examph  1.  University  X  charges  Student 
.•\.  who  lives  on  X's  campus.  S't.OOO  for 
tuition  and  $5,000  for  room  and  bt>ard. 
I  Iniversity  X  awards  Student  A  a  S2.00U 
scholarship.  The  terms  of  the  s<:holarship 
permit  it  to  be  used  to  pay  any  of  a  student's 
costs  of  attendance  at  University  X.  including 
tuition,  room  and  board,  and  other  incidental 
expenses.  University  X  applies  the  $2,000 
.scholarship  against  Student  A's  $8,000  total 
bill,  and  Student  A  pays  the  $6,000  balance 
of  her  bill  from  Llniversity  X  with  a 


combination  of  savings  and  amounts  she 
earns  from  a  summer  job.  Llniversity  X  does 
not  require  A  to  pay  any  additional  fees 
beyond  the  $3,000  in  tuition  in  order  to 
enroll  in  or  attend  classes.  Student  A  does 
not  report  any  portion  of  the  st;holarship  as 
income  on  her  Federal  income  tax  return. 
Since  Student  A  does  not  report  the 
scholarship  as  income,  the  scholarship  is 
treated  under  paragraph  (c)(3)  of  this  section 
as  a  qualified  scholarship  that  is  excludable 
under  section  117.  Therefore,  for  purposes  of 
calculating  an  education  tax  credit.  Student 
A  is  treated  as  having  paid  only  $1,000 
($3,000  tuition  -  $2,000  scholarship)  in 
qualified  tuition  and  related  expenses  to 
University  X. 

Example  2.  The  facts  are  the  same  as  in 
Example  I.  except  that  Student  A  reports  the 
entire  sc:holarship  as  income  on  the  student's 
Federal  income  tax  return.  .Since  the  full 
amount  of  the  s<:holarship  may  be  applied  to 
expenses  other  than  qualified  expenses  (room 
and  board)  and  Student  A  reports  the 
s<:holarship  as  incoriie.  the  exception  in 
paragraph  (c)(3)  of  this  section  applies  and 
the  scholarship  is  not  treated  as  a  qualified 
scholarship  excludable  under  se<;tion  117. 
Therefore,  for  purposes  of  calculating  an 
education  tax  credit.  Student  A  is  treated  as 
having  paid  $3,000  of  qualified  tuition  and 
related  expenses  to  University  X. 

Example  3.  The  farts  are  the  same  as  in 
Example  ].  except  that  the  terms  of  the 
scholarship  require  it  to  be  used  to  pay 
tuition.  Under  paragraph  (c)(3)  of  this 
se<:tion.  the  s»:holarship  is  treated  as  a 
qualified  scholarship  excludable  under 
s(n:tion  117.  Therefore,  for  purposes  of 
(.alculating  an  education  tax  credit.  Student 
A  is  treated  as  having  paid  only  $1,000 
($3,000  tuition  -$2,000  s(  holarship)  in 
qualified  tuition  and  related  expenses  to 
Universitv  X. 

Example  4.  The  facts  are  the  same  as  in 
Example  1.  except  that  the  terms  of  the 
scholarship  require  it  to  ht;  used  to  pay 
tuition  or  room  and  board  charged  by 
Llniversity  X.  and  the  scholarship  amount  is 
SB.OOO.  Under  the  terms  of  the  scholarship. 
Student  A  may  allo{:ate  the  scholarship 
between  tuition  and  room  and  board  in  any 
manner.  However.  be<;ause  room  and  board 
totals  $.5.(K)0.  thai  is  the  maximum  amount 
that  can  be  applied  under  the  terms  of  the 
scholarship  to  expenses  other  than  qualified 
expenses  and  at  least  $1 .000  of  the 
s(. holarship  must  be  applied  to  tuition. 
Therefore,  the  maximum  amount  of  the 
exception  under  paragraph  (c)(3)  of  this 
section  is  $.S.000  and  at  least  $1,000  is  treated 
as  a  qualified  sc  holarship  excludable  under 
section  117  ($6,000  scholarship     S.S.OOO 
room  and  board).  If  Student  A  reports  $5,000 
of  the  scholarship  as  income  on  the  student's 
Federal  inc:ome  tax  return,  then  Student  A 
will  be  treated  as  having  paid  $2,000  ($3,000 
tuition  -  $1 .000  qualified  scholarship 
excludable  under  section  1 17)  in  qualified 
tuition  and  related  expenses  to  University  X. 

Example  5.  The  facts  are  the  same  as  in 
Example  J.  except  that  in  addition  to  the 
scholarship  that  University  X  awards  to 
Student  A,  University  X  also  provides 
Student  A  with  an  education  loan  and  pays 
Student  A  for  working  in  a  work/study  job 
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in  the  campus  dining  hall.  The  loan  is  not 
excludable  educational  assistance  within  the 
meaning  of  paragraph  (c)  of  this  section.  In 
addition,  wages  paid  to  a  student  who  is 
performing  services  for  the  payor  are  neither 
a  qualified  scholarship  nor  otherwise 
excludable  from  gross  income.  Therefore, 
Student  A  is  not  required  to  reduce  her 
qualified  tuition  and  related  expenses  by  the 
amounts  she  receives  from  the  student  loan 
or  as  wages  from  her  work/study  job. 
Example  6.  In  1999,  Student  B  pays 
University  Y  $1,000  in  tuition  for  the  1999 
Spring  semester.  University  Y  does  not 
require  Student  B  to  pay  any  additional  fees 
beyond  the  $1,000  in  tuition  in  order  to 
enroll  in  classes.  Student  B  is  an  employee 
of  Company  Z.  At  the  end  of  the  academic 
period  and  during  the  same  taxable  year  that 
Student  B  paid  tuition  to  University  Y. 
Student  B  provides  Company  Z  with  proof 
that  he  has  satisfactorily  completed  his 
courses  at  University  Y.  Pursuant  to  an 
educational  assistance  program  described  in 
section  127(b).  Company  Z  reimburses 
Student  B  for  all  of  the  tuition  paid  to 
University  Y.  Because  the  reimbursement 
from  Company  Z  is  employer-provided 
educational  assistance  that  is  excludable 
from  Student  B's  gross  income  under  section 
127.  the  reimbursement  reduces  Student  B's 
qualified  tuition  and  related  expenses. 
"Therefore,  for  purposes  of  calculating  an 
education  tax  credit.  Student  B  is  treated  as 
having  paid  no  qualified  tuition  and  related 
expenses  to  University  Y  during  1999. 

Example  7.  The  facts  are  the  same  as  in 
Example  6  except  that  the  reimbursement 
from  Company  Z  is  not  pursuant  to  an 
educational  assistance  program  described  in 
section  127(b).  is  not  otherwise  excludable 
from  Student  B's  gross  income,  and  is  taxed 
as  additional  compensation  to  Student  B. 
Because  the  reimbursement  is  not  excludable 
educational  assistance  within  the  meaning  of 
paragraph  (c)(1)  of  this  section.  Student  B  is 
not  required  to  reduce  his  qualified  tuition    * 
and  related  expenses  by  the  SI. 000 
reimbursement  he  received  from  his 
employer.  Therefore,  for  purposes  of 
calculating  an  education  tax  credit.  Student 
B  is  treated  as  paying  $1,000  in  qualified 
tuition  and  related  expenses  to  IJniversity  Y 
during  1999. 

(d)  No  double  benefit.  Qualified 
tuition  and  related  expenses  do  not 
include  any  expense  for  which  a 
deduction  is  allowed  under  section  162, 
section  222,  or  any  other  provision  of 
chapter  1  of  the  Internal  Revenue  Code. 

(e)  Timing  rules — (1)  In  general. 
Except  as  provided  in  paragraph  (e)(2) 
of  this  section,  an  education  tax  credit 
is  allowed  only  for  payments  of 
qualified  tuition  and  related  expenses 
for  an  academic  period  beginning  in  the 
same  taxable  year  as  the  year  the 
payment  is  made.  Except  for  certain 
individuals  who  do  not  use  the  cash 
receipts  and  disbursements  method  of 
accounting,  qualified  tuition  and  related 
expenses  are  treated  as  paid  in  the  year 
in  which  the  expenses  are  actually  paid. 
See§1.461-l(a)(l). 


(2)  Prepayment  rule — (i)  In  general.  If 
qualified  tuition  and  related  expenses 
are  paid  during  one  taxable  year  for  an 
academic  period  that  begins  during  the 
first  three  months  of  the  taxpayer's  next 
taxable  year  (i.e.,  in  January,  February, 
or  March  of  the  next  taxable  year  for 
calendar  year  taxpayers),  an  education 
tax  credit  is  allowed  with  respect  to  the 
qualified  tuition  and  related  expenses 
only  in  the  taxable  year  in  which  the 
expenses  are  paid. 

(ii)  Example.  The  following  example 
illustrates  the  rule  of  this  paragraph 
{e)(2).  In  the  example,  assume  that  all 
the  requirements  to  claim  an  education 
tax  credit  are  met.  The  example  is  as 
follows: 

Example.  In  December  1998,  Taxpayer  A, 
a  calendar  year  taxpayer,  pays  College  Z 
$1,000  in  qualified  tuition  and  related 
expenses  to  attend  classes  during  the  1999 
Spring  semester,  which  begins  in  [anuary 
1999.  Taxpayer  A  may  claim  an  education 
tax  credit  only  in  1998  for  payments  made  in 
1998  for  the  1999  Spring  semester. 

(3)  Expenses  paid  with  loan  proceeds. 
An  education  tax  credit  may  be  claimed 
for  qualified  tuition  and  related 
expenses  paid  with  the  proceeds  of  a 
loan  only  in  the  taxable  year  in  which 
the  expenses  are  paid,  and  may  not  be 
claimed  in  the  taxable  year  in  which  the 
loan  is  repaid.  Loan  proceeds  disbursed 
directly  to  an  eligible  educational 
institution  will  be  treated  as  paid  on  the 
date  the  institution  credits  the  proceeds 
to  the  student's  account.  For  example, 
in  the  case  of  any  loan  issued  or 
guaranteed  as  part  of  a  Federal  student 
loan  program  under  title  IV  of  the 
Higher  Education  Act  of  1965,  loan 
proceeds  will  be  treated  as  paid  on  the 
date  of  disbursement  (as  defined  in  34 
CFR  668.164(a),  revised  as  of  July  1, 
2002)  by  the  eligible  educational 
institution.  If  a  taxpayer  does  not  know 
the  date  the  institution  credits  the 
student's  account,  the  taxpayer  must 
treat  the  qualified  tuition  and  related 
expenses  as  paid  on  the  last  date  for 
payment  prescribed  by  the  institution. 

(4)  Expenses  paid  through  third  party 
installment  payment  plans — (i)  In 
general.  A  taxpayer,  an  eligible 
educational  institution,  and  a  third 
party  installment  payment  company 
may  enter  into  an  agreement  in  which 
the  company  agrees  to  collect 
installment  payments  of  qualified 
tuition  and  related  expenses  from  the 
taxpayer  and  to  remit  the  installment 
payments  to  the  institution.  If  the  third 
party  installment  payment  company  is 
the  taxpayers  agent  for  purposes  of 
paying  qualified  tuition  and  related 
expenses  to  the  eligible  educational 
institution,  the  taxpayer  is  treated  as 
paying  the  qualified  expenses  on  the 


date  the  company  pays  the  institution. 
However,  if  the  third  party  installment 
payment  company  is  the  eligible 
educational  institution's  agent  for 
purposes  of  collecting  payments  of 
qualified  tuition  and  related  expenses 
from  the  taxpayer,  the  taxpayer  is 
treated  as  paying  the  qualified  expenses 
on  the  date  the  taxpayer  pays  the 
company. 

(ii)  Example.  The  following  example 
illustrates  the  rule  of  this  paragraph 
(e)(4).  The  example  is  as  follows: 

Example.  Student  A.  Company  B.  and 
College  C  enter  into  a  written  agreement  in 
which  Student  A  agrees  to  pay  the  tuition 
required  to  attend  College  C  in  10  equal 
monthly  installments  to  Company  B.  Under 
the  written  agreement.  Student  A  is  not 
relieved  of  her  obligation  to  pay  College  C 
until  Company  B  remits  the  payments  to 
College  C.  Under  the  written  agreement. 
Company  B  agrees  to  disburse  the  monthly 
installment  payments  to  College  C  within  30 
days  of  receipt.  Because  Company  B  acts  as 
Student  As  agent  for  purposes  of  paying 
qualified  expenses  to  College  C.  Student  A  is 
treated  as  paying  qualified  expenses  on  the 
date  Company  B  disburses  payments  to 
College  C. 

(f)  Refund  of  qualified  tuition  and 
related  expenses — (Ij  Payment  and 
refund  of  qualified  tuition  and  related 
expenses  in  the  same  taxable  year.  With 
respect  to  any  student,  the  amount  of 
qualified  tuition  and  related  expenses 
for  a  taxable  year  is  calculated  by 
adding  all  qualified  tuition  and  related 
expenses  paid  for  the  taxable  year,  and 
subtracting  any  refund  of  such  expenses 
received  from  the  eligible  educational 
institution  during  the  same  taxable  year 
(including  refunds  of  loan  proceeds 
described  in  paragraph  (f)(4)  of  this 
section). 

(2)  Payment  of  qualified  tuition  and 
related  expenses  in  one  taxable  year 
and  refund  in  subsequent  taxable  year 
before  return  filed  for  prior  taxable  year. 
If.  in  a  taxable  year,  a  taxpayer  or 
someone  other  than  the  taxpayer 
receives  a  refund  (including  refunds  of 
loan  proceeds  described  in  paragraph 
(f)(4)  of  this  section)  of  qualified  tuition 
and  related  expenses  paid  on  behalf  of 

a  student  in  a  prior  taxable  year  and  the 
refund  is  received  before  the  taxpayer 
files  a  Federal  income  tax  return  for  the 
prior  taxable  year,  the  amount  of  the 
qualified  tuition  and  related  expenses 
for  the  prior  taxable  year  is  reduced  by 
the  amount  of  the  refund. 

(3)  Payment  of  qualified  tuition  and 
related  expenses  in  one  taxable  year 
and  refund  in  subsequent  taxable  year — 
(i)  In  general.  If.  in  a  taxable  year 
(refund  year),  a  taxpayer  or  someone 
other  thart  the  taxpayer  receives  a 
refund  (including  refunds  of  loan 
proceeds  described  in  paragraph  (f)(4)  of 
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this  section)  of  qualified  tuition  and 
related  expenses  paid  on  behalf  of  a 
student  for  which  the  taxpayer  claimed 
an  education  tax  credit  in  a  prior  taxable 
year,  the  tax  imposed  by  chapter  1  of  the 
Internal  Revenue  Code  for  the  refund 
year  is  increased  by  the  recapture 
amount. 

(ii)  Recapture  amount.  The  recapture 
amount  is  the  difference  in  tax  liability 
for  the  prior  taxable  year  (taking  into 
account  any  redetermination  of  such  tax 
liability  by  audit  or  amended  return) 
that  results  when  the  tax  liability  for  the 
prior  year  is  calculated  using  the 
taxpayer's  redetermined  credit.  The 
redetermined  credit  is  computed  by 
reducing  the  amount  of  the  qualified 
tuition  and  related  expenses  taken  into 
account  in  determining  any  credit 
claimed  in  the  prior  taxable  year  by  the 
amount  of  the  refund  of  the  qualiHed 
tuition  and  related  expenses 
(redetermined  qualified  expenses),  and 
computing  the  allowable  credit  using 
the  redetermined  qualified  expenses 
and  the  relevant  facts  and  circumstances 
of  the  prior  taxable  year,  such  as 
modified  adjusted  gross  income 
(redetermined  credit). 

(4)  Refund  of  loan  proceeds  treated  as 
refund  of  qualified  tuition  and  related 
expenses.  If  loan  proceeds  used  to  pay 
qualified  tuition  and  related  expenses 
(as  described  in  paragraph  (e)(3)  of  this 
section)  during  a  taxable  year  are 
refunded  by  an  eligible  educational 
institution  to  a  lender  on  behalf  of  the 
borrower,  the  refund  is  treated  as  a 
refund  of  qualified  tuition  and  related 
expenses  for  purposes  of  paragraphs 
(f)(1).  (2).  and  (3)  of  this  set:tion. 

(5)  Excludable  educational  assistance 
received  in  a  subsequent  taxable  year 
treated  as  a  refund.  If.  in  a  taxable  year, 
a  taxpayer  or  someone  other  than  the 
taxpayer  receives  any  excludable 
educational  assistance  (described  in 
paragraph  (c)(1)  of  this  section)  for  the 
qualified  tuition  and  related  expenses 
paid  on  behalf  of  a  student  during  a 
prior  taxable  year  (or  attributable  to 
enrollment  at  an  eligible  educational 
institution  during  a  prior  taxable  year), 
the  educational  assistance  is  treated  as 

a  refund  of  qualified  tuition  and  related 
expenses  for  purposes  of  paragraphs 
(f)(2)  and  (3)  of  this  section.  If  the 
excludable  educational  assistance  is 
received  before  the  taxpayer  files  a 
Federal  income  tax  return  for  the  prior 
taxable  year,  the  amount  of  the  qualified 
tuition  and  related  expenses  for  the 
prif)r  taxable  year  is  reduced  by  the 
amount  of  the  excludable  educational 
assistance  as  provided  in  paragraph 
(f)(2)  of  this  section.  If  the  excludable 


educational  assistance  is  received  after 
the  taxpayer  has  filed  a  Federal  income 
tax  return  for  the  prior  taxable  year,  any 
education  tax  credit  claimed  for  the 
priot  taxable  year  is  subject  to  recapture 
as  provided  in  paragraph  (f)(3)  of  this 
section. 

(6)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (f). 
In  each  example,  assume  that  all  the 
requirements  to  claim  an  education  tax 
credit  are  met.  The  examples  are  as 
follows: 

Examph  1  In  January  1998.  Student  A.  a 
full-time  freshman  at  University  X.  pays 
S2.UU0  for  qualified  tuition  and  related 
expenses  for  a  Ifi-hour  work  load  for  the 
1998  Spring  semester.  Prior  to  beginning 
classes.  Student  A  withdraws  from  6  course 
hours.  On  February  15.  1998,  Student  A 
receives  a  $750  refund  from  University  X.  In 
September  1998,  Student  A  pays  University 
X  $1,000  to  enroll  half-time  for  the  1998  Fall 
semester.  Prior  to  beginning  classes.  Student 
A  withdraws  from  a  2-hour  course,  and  she 
re<:eives  a  $250  refund  in  October  1998. 
Student  A  computes  the  amount  of  qualified 
tuition  and  related  expenses  she  may  claim 
for  1998  by: 

(i)  Adding  all  qualified  expenses  paid 
during  the  taxable  year  ($2,000  +  1.000  = 
$3,000); 

(ii)  Adding  all  refunds  of  qualified  tuition 
and  related  expenses  received  during  the 
taxable  year  ($750  +  $250  =  $1,000):  and, 
then 

(iii)  Subtracting  paragraph  (ii)  of  this 
Example  1  from  paragraph  (i)  of  this  ExampI' 
1  ($3,000  -$1,000  =  $2,000).  Therefore. 
Student  A's  qualified  tuition  and  related 
expenses  for  1998  are  $2,000. 

Example?,  (i)  In  December  1998,  Student 
B.  a  senior  at  College  Y.  pays  $2,000  for 
qualified  tuition  and  related  expen.ses  for  a 
16-hour  work  load  for  the  1999  Spring 
semester.  Prior  to  beginning  classes.  Student 
B  withdraws  from  a  4-hour  course.  On 
January  15.  1999,  Student  B  files  her  1998 
income  tax  return  and  claims  a  $400  Lifetime 
Learning  Credit  for  the  $2,000  qualified 
expenses  paid  in  1998,  which  reduces  her  tax 
liability  for  1998  by  $400.  On  February  15, 
1999,  Student  B  receives  a  $500  refund  from 
College  Y 

(ii)  Student  B  calculates  the  increase  in  tax 
for  1999  b> — 

(A)  C^alculating  the  redetermined  qualified 
expen.ses  for  1998  ($2,000       $500  =  $1,500); 

(B)  Calculating  the  redetennined  credit  for 
the  redetermined  qualified  expenses  ($1,500 
X  .20  =  $300);  and 

(C)  Calculating  the  difference  in  lax 
liability  for  1998  resulting  from  the 
redetermined  credit.  Because  Student  B's  tax 
liability  for  1998  was  reduced  by  the  full 
amount  of  the  $400  education  tax  crt^dit 
claimed  on  her  1998  income  tax  return,  the 
difference  in  lax  liability  tan  be  determined 
by  subtracting  the  redetermined  credit  from 
the  credit  claimed  in  1998  ($400  -  $300  = 
$100). 


(iii)  Therefore,  Student  B  must  increase  the 
tax  on  her  1999  Federal  income  tax  return  by 
$100. 

Example  3.  In  September  1998.  Student  C 
pays  College  Z  $1,200  in  qualified  tuition 
and  related  expenses  to  attend  evening 
classes  during  the  1998  Fall  semester. 
Student  C  is  an  empl6yee  of  Company  R.  On 
lanuary  15,  1999.  Student  C  files  a  Federal 
income  tax  return  for  1998  claiming  a 
Lifetime  Learning  Credit  of  $240  (.20  x 
$1,200),  which  reduces  Student  C's  tax 
liability  for  1998  by  $240   Pursuant  to  an 
educational  assistance  program  described  in 
se<;tion  127(b),  Company  R  reimburses 
Student  C  in  February  1999  for  the  $1,200  of 
qualified  tuition  and  related  expenses  paid 
by  Student  C  in  1998.  The  $240  education  tax 
credit  claimed  by  Student  C  for  1998  is 
subject  to  recapture.  Because  Student  C  paid 
no  net  qualified  tuition  and  related  expenses 
for  1998.  the  redetermined  credit  for  1998  is 
zero.  Student  C  must  increase  the  amount  of 
Student  C's  1999  tax  by  the  recapture 
amount,  which  is  $240  (the  difference  in  tax 
liability  for  1998  resulting  from  the 
redetermined  credit  for  1998  ($0)).  Because 
the  $1,200  reimbursement  relates  to  expenses 
for  which  the  taxpayer  claimed  an  education 
tax  credit  in  a  prior  year,  the  reimbursement 
does  not  reduce  the  amount  of  any  qualified 
tuition  and  related  expenses  that  Student  C 
pnirt  in  1990 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  2(>  U.S.C.  7805. 

Par.  4.  In  section  602.101.  paragraph 
(b)  is  revised  by  adding  the  following 
entry  in  numerical  order  to  the  table: 

§602.101      0MB  Control  numbers 


(b)  *   *  * 

'^^^  ^whe^^^"°"  Current  OMB 

Identified  and  described  ^°""^°'  ^° 


1  25A-1 


1545-1630 


Robert  E.  VVenzel. 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  13.  2002. 
Pamela  F.  Olson, 

Assistant  Seirelar\'  of  the  Treasury. 
IFR  Doc  02-32453  Filed  12-24-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Office  of  the  Attorney  General 
28  CFR  Part  97 

[OAG  100F;  AG  Order  No.  2640-2002] 
RIN  1105-AA77 

Establishment  of  Minimum  Safety  and 
Security  Standards  for  Private 
Companies  That  Transport  Violent 
Prisoners 

AGENCY:  Office  of  the  Attorney  General. 
Defiartrnent  of  lustice. 

ACTK)N:  Final  rule. 

SUMMARY:  In  the  Interstate 

Transportation  of  Dangerous  Criminals 
.■\(:t  of  2000  (the  .^ct").  Ckmgress 
instructed  the  Department  of  Justice 
("the  Department")  to  promulgate 
rt'gulations  providing  minimum  safety 
and  stH:uritv  standards  for  private 
companies  that  transport  violent 
prisoners  on  behalf  of  State  and  local 
jurisdictions  The  Act  provides  that  the 
regulations  shall  not  impose  stricter 
standards  with  respect  to  private 
prisoner  transport  companies  than  are 
applif.able  to  certain  Department 
agencies  that  transport  violent  prisoners 
under  comparable  circumstances.  This 
rule  establishes  minimum  standards  in 
only  those  areas  that  Congress  identified 
m  the  Act  bv  finalizing  a  proposed  rule 
the  Department  published  on  this 
sublet  t  on  December  17.  2001.  at  66  FR 
644*4 

DATES:  This  hnal  rule  is  effective 
lanuarv-  27.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
I.izette  Benedi.  Office  uf  Legal  Policy. 
I  ■  S  Department  of  )ustice.  950 
i'l'iinsvlvania  Avenue,  NVV,  Washington. 
I)(    2()5:-t(),  telephone  (202)  35J-91b4, 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

What  Does  This  Rule  Establish? 

This  rule  establishes  a  limited  number 
of  minimum  safety  and  security 
standards  for  private  companies  that 
engage  in  the  business  of  transporting 
violent  prisoners  on  behalf  of  State  and 
local  jurisdictions.  The  final  rule 
requires  private  prisoner  transport 
companies  to  establish  measures 
designed  to  improve  public  safetv  by 
preventing  escapes  of  violent  prisoners 
and  establishing  appropriate  safeguards 
and  procedures  in  the  event  of  the 
escape  of  a  violent  prisoner.  In  addition, 
the  rule  establishes  minimum  standards 
to  ensure  the  safety  of  violent  prisoners 
during  transportation. 


Why  Is  This  Rule  Needed? 

In  enacting  the  Interstate 

Transportation  of  Dangerous  Criminals 
Act  of  2000.  Public  Law  106-560  (114 
Stat.  2784)  (December  21.  2000)  ("the 
Act"),  Congress  found  that  State  and 
local  jurisdictions  are  increasingly 
turning  to  private  companies  to 
transport  their  violent  prisoners,  and 
that  escapes  have  occurred.  Congress 
determined  that  minimum  regulations 
for  the  private  prisoner  transport 
industrv  w-ere  necessary  to  provide 
protection  against  risks  to  the  public 
that  are  inherent  in  the  transportation  of 
violent  prisoners  and  to  assure  the 
safety  of  those  being  transported. 

Does  Compliance  With  These 
Regulations  Mean  That  Private  Prisoner 
Transport  Companies  Have  Met  All  of 

Their  Legal  Obligations^ 

No.  These  regulations  implement  the 
Act  and  do  not  pre-empt  anv  applicable 
Federal.  State,  or  local  law  that  may 
impose  additional  obligations  on  private 
prisoner  transport  companies  or 
otherwise  regulate  the  transportation  of 
violent  prisoners   For  example,  all 
Federal  laws  and  regulations  governing 
interstate  commerce  (e.g.,  Federal  laws 
regulating  the  possession  of  weapons 
and  Federal  .^vlation  Administration  or 
Transportation  Securitv  Administration 
rules  and  regulations  governing  travel 
on  commercial  aircraft)  will  continue  to 
applv  to  private  prisoner  transport 
companies  Because  these  regulations 
implement  the  Act,  they  affect  only 
limited  aspects  of  a  private  prisoner 
transport  companv's  operations 
Therefore,  these  regulations  are  not 
intended  to  be  moclel  guidelines  or  a 
complete  set  of  standards  for  the  private 
prisoner  transport  industry.  Private 
prisoner  transport  companies  should  be 
aware  that  compliance  with  these 
regulations  will  mean  only  that  they 
will  not  be  subject  to  the  sanctions 
established  in  the  Act,  The  regulations 
are  not  meant  to  prevent  or  discourage 
private  prisoner  transport  companies 
from  adopting  atiditional  or  more 
stringent  standards  relating  to  the 
transportation  of  prisoners.  Similarly, 
these  regulations  do  not  limit  the 
authority  of  Federal,  State,  or  local 
governments  to  impose  additional  safety 
requirements  or  impose  a  higher 
standard  of  (are  upon  private 
companies  that  transport  violent 
prisoners  The  purpose  of  these 
regulations  is  to  enhance  public  security 
and  the  safety  of  both  pnsoners  and 
guards  during  transportation.  The 
regulations  are  not  intended  to  create  a 
defense  to  any  civil  action,  whether 
initiated  by  a  unit  of  government  or  any 


other  party.  Thus,  for  example, 
compliance  with  these  regulations  is  not 
intended  to  and  does  not  establish  a 
defense  against  an  allegation  of 
negligence  or  breach  of  contract. 
Regardless  of  whether  a  contractual 
agreement  establishes  minimum 
precautions,  the  companies  affected  by 
these  regulations  will  remain  subject  to 
the  standard  of  care  that  is  imposed  by 
statute  and  common  law  upon  their 
activities  (or  other  activities  of  a 
similarly  hazardous  nature). 

Overview  of  the  Standards  That  This 
Rule  Proposes 

This  final  rule  (1)  requires  that  private 
prisoner  transport  companies  comply 
with  minimum  standards  for 
fingerprint-based  criminal  background 
checks  and  preemployment  drug  testing 
for  potential  employees:  (2)  provides 
minimum  standards  for  the  length  and 
type  of  employee  training;  and  (3) 
establishes  restrictions  on  the  number  of 
hours  that  transportation  employees 
may  be  on  duty  during  a  given  time 
period.  This  rule  also  establishes  the 
minimum  standards  that  private 
prisoner  transport  companies  must 
complv  with  for  the  use  of  restraints 
while  transporting  violent  prisoners, 
and  it  establishes  categories  of  violent 
offenders  required  to  wear  identifying 
clothing.  Further,  the  rule  establishes  a 
minimum  guard-to-prisoner  ratio  that 
must  be  observed  while  transporting 
violent  prisoners,  and  requires  that 
private  prisoner  transport  companies 
comply  with  standards  regarding 
employee  uniforms  and  employee 
identification.  In  addition,  the  rule 
requires  private  prisoner  transport 
companies  to  notify  local  law 
enforcement  officials  24  hours  in 
advance  of  any  scheduled  stops  in  their 
jurisdiction  when  transporting  violent 
prisoners.  In  the  event  of  the  escape  of 
a  violent  offender,  the  rule  requires  that 
the  private  prisoner  transport  company 
personnel  immediately  notify 
appropriate  law  enforcement  officials  in 
the  jurisdiction  where  the  escape 
occurs,  as  well  as  the  governmental 
entity  or  privately  run  incarceration 
facility  that  contracted  with  the  private 
prisoner  transport  company  for  the 
transport  of  the  escaped  violent 
prisoner  Finally,  the  rule  requires  that 
private  prisoner  transport  companies 
adopt  certain  minimum  standards  to 
protect  the  safety  of  violent  prisoners  in 
accordance  with  applicable  Federal  and 
State  law.  Pursuant  to  section  4(c)  of  the 
Act.  except  for  the  standards  regarding 
the  categories  of  violent  prisoners 
required  to  wear  brightly  colored 
clothing,  these  standards  are  not  stricter 
than  the  standeu-ds  applicable  to  the 
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United  States  Marshals  Service  (USMS). 
Immigration  and  Naturalization  Service 
(INS),  and  the  Federal  Bureau  of  Prisons 
(BOP)  when  transporting  violent 
prisoners  under  comparable 
circumstances. 

Who  Is  Covered  By  This  Final  Rule? 

This  final  rule  only  covers  "private 
prisoner  transport  companies,"  which 
are  defined  in  section  3  of  the  Act  as 
"any  entity,  other  than  the  United 
States,  a  State,  or  an  inferior  political 
subdivision  of  a  State,  which  engages  in 
the  business  of  the  transporting  for 
compensation,  individuals  committed  to 
the  custody  of  any  State  or  of  an  inferior 
political  subdivision  of  a  State,  or  any 
attempt  thereof."  vSection  3  of  the  Act 
defines  a  "violent  prisoner"  as  "any 
individual  in  the  custody  of  a  State  or 
an  inferior  political  subdivision  of  a 
State  who  has  previously  been 
convicted  of  or  is  currently  charged 
with  a  crime  of  violence  or  any  similar 
statute  of  a  State  or  the  inferior  political 
subdivisions  of  a  State,  or  any  attempt 
thereof."  The  term  "crime  of  violence" 
has  the  same  meaning  as  in  subsection 
924(c)(3)  of  title  18.  United  States  Code. 
Pursuant  to  this  subsection,  a  crime  of 
violence  is  an  offense  that  is  a  felony 
and  (1)  has  as  an  element  the  use. 
attempted  use.  or  threatened  use  of 
physical  force  against  the  person  or 
property  of  another;  or  (2)  that  by  its 
nature,  involves  a  substantial  risk  that 
physical  force  against  the  person  or 
property  of  another  may  be  used  in  the 
course  of  committing  the  offense. 

Certain  regulations  of  the  Department 
of  Transportation  (DOT)  only  apply  to 
persons  or  entities  operating  vehicles 
capable  of  transporting  a  particular 
minimum  number  of  passengers.  In 
order  to  assist  private  prisoner  transport 
companies  to  comply  with  these 
regulations  and  so  as  not  to  have  one 
Federal  agency  imposing  requirements 
that  differ  from  the  requirements  of 
another  agency,  the  Department  refers  to 
appropriate  DOT  regulations  or 
incorporates  them  by  reference  as  the 
Department's  standards  for 
implementing  various  provisions  of  the 
Act.  This  rule  implementing  [eanna's 
Act  covers  private  prisoner  transport 
companies  regardless  of  the  number  of 
passengers  that  their  transport  vehicle 
or  vehicles  are  designed  to 
accommodate. 


Does  This  Rule  Affect  Companies  That 
Only  Transport  Violent  Prisoners  Within 
the  Boundaries  of  One  State.  Only 
Those  Companies  That  Transport 
Prisoners  Across  State  Lines,  or  All 
Private  Prisoner  Transport  Companies? 

If  a  company  meets  the  definition  of 
"private  prisoner  transport  company"  as 
defined  in  section  3(2)  of  the  Act,  the 
company  must  comply  with  this  rule 
even  if  it  does  not  transport  prisoners 
across  state  lines.  Congress  passed  the 
Act  in  order  to  impose  regulations  upon 
a  previously  federally  unregulated 
industry  that  operates  across  the  United 
States  and  engages  in  a  potentially 
dangerous  activity.  In  section  2  of  the 
Act,  Congress  found  that,  "when  a 
government  entity  opts  to  use  a  private 
prisoner  transport  company  to  move 
violent  prisoners,  then  the  company 
should  be  subject  to  regulation  in  order 
to  enhance  public  safety."  This  finding 
by  Congress  indicates  that  the  threat 
that  it  intended  to  remedy  was  that 
posed  by  an  unregulated  industry 
engaging  in  business  that  could 
potentially  affect  the  safety  of  citizens  in 
all  states.  Although  the  Act  is  officially 
titled  the  "Interstate  Transportation  of 
Dangerous  Criminals  Act  of  2000,"  it  is 
the  Department's  view  that  limiting  the 
Act's  provisions  to  only  those 
companies  that  cross  state  borders 
would  create  the  unacceptable  result  of 
leaving  unregulated  certain  members  of 
the  industry  that  Congress  clearly 
intended  to  regulate.  In  addition,  the 
definition  that  Congress  provided  for 
"private  prisoner  transport  company" 
does  not  require  that  the  company 
engage  in  the  interstate  transportation  of 
violent  prisoners  in  order  to  be  covered 
by  the  Act's  provisions.  The  statutory 
direction  of  Congress  to  the  Department 
was  clear  on  this  point.  Section  4(a)  of 
the  Act  states  that  the  Department  "shall 
promulgate  regulations  relating  to  the 
transportation  of  violent  prisoners  in  or 
affecting  interstate  commerce."  A 
company  that  only  operates  intrastate 
can  affect  interstate  commerce  in  several 
ways  [e.g..  by  using  interstate  highways, 
by  utilizing  communications  systems 
that  rely  on  interstate  modes  of 
communications  or  satellites,  by 
transporting  prisoners  who  generally 
seek  to  cross  state  lines  during  escapes, 
by  relying  on  the  law  enforcement 
agencies  of  nearby  states  in  the  event  of 
an  escape,  etc.).  Therefore,  it  is  the 
Department's  view  that  Congress  clearly 
contemplated  that,  viewed  either  singly 
or  in  the  aggregate,  private  companies 
that  engage  in  the  commercial  activity  of 
transporting  violent  prisoners  within  a 
state  sufficientlv  affect  interstate 


commerce  to  be  covered  by  the 
requirements  of  this  final  rule. 

What  Are  the  Penalties  for 
Noncompliance  With  the  Regulations? 

Section  5  of  the  Act  states  that 
violators  shall  be  fined  up  to  $10,000 
per  violation  and  the  costs  of 
prosecution.  Violators  also  will  be 
responsible  for  making  restitution  to  any 
public  entity  that  expends  funds  for  the 
purpose  of  apprehending  any  violent 
prisoner  who  escaped,  in  whole  or  in 
part,  because  of  a  violation  of  the  Act. 
As  discussed  above,  conduct 
constituting  a  violation  of  these 
regulations  may  also  result  in  unrelated 
penalties  as  a  result  of  criminal, 
administrative,  or  civil  process  pursuant 
to  local.  State,  or  other  Federal  laws. 

Additional  Considerations 

There  is  considerable  variation  in  the 
classification  of  prisoners  that  the 
Department  transports  and  the 
circumstances  under  which  those 
prisoners  are  transported.  For  example, 
unlike  private  prisoner  transport 
companies.  INS  at  times  transports 
entire  family  groups  (of  both  sexes  and 
of  different  ages)  who  have  been 
apprehended  after  illegally  entering  the 
United  States.  Under  other 
circumstances.  INS  (along  with  BOP  and 
UvSMS)  transports  offenders  who  have 
committed  very  violent  crimes  and  are 
considered  to  be  a  high  security  risk. 
Accordingly,  the  Department's 
components  that  transport  prisoners 
have  developed  differing  standards  for 
prisoner  transport  that  are  appropriately 
tailored  to  their  roles  and  missions.  By 
requiring  the  Department  to  promulgate 
regulations  in  this  area.  Congress 
appears  to  have  at  least  two  goals  in 
mind.  First,  uniform  standards  for 
transporting  prisoners  serve  to  improve 
public  security  and  the  safety  of  the 
prisoners  and  guards  during 
transportation.  Second,  by  providing 
that  the  Department's  regulations  for  the 
private  sector  not  be  stricter  than  those 
governing  the  Department's  own 
components.  Congress  appears  to  have 
been  concerned  that  the  regulations  not 
be  unduly  burdensome.  The  Department 
shares  Congress'  concerns  that  any 
regulations  that  the  Department  issues 
should  not  unduly  burden  private 
industry,  especially  small  entities,  while 
still  addressing  the  problems  that 
motivated  the  passage  of  this  Act. 
However,  regulations  that  fully  reflect 
the  considerable  variation  of  the 
Department's  own  prisoner  transport 
activities  might  be  so  complex  as  to  be 
burdensome  on  the  affected  entities  and. 
nonetheless,  still  not  fully  comply  with 
congressional  intent  in  certain  areas. 
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Therefore,  consistent  with  section  4(c) 
of  the  Act.  for  some  of  the  specific 
requirements  of  the  Act  (e.g.,  that 
prisoners  ordinarilv  be  required  to  wear 
brightly  colored  clothing)  the  rule 
establishes  standards  somewhat  more 
stringent  than  the  standard  the 
Department  uses  for  the  transport  of 
prisoners,  under  certain  circumstances. 
Moreover,  for  certain  requirements  that 
Congress  imposed  on  private  entities, 
the  Department  may  have  greater 
flexibility  in  its  comparable  internal 
procedures  because  the  functions  of 
Departmental  agencies  differ 
significantly  from  those  of  private 
prisoner  transport  companies,  and 
therefore  the  circumstances  are  not 
comparable.  For  other  requirements  of 
the  Act  (e.g.,  the  guard-to-prisoner 
ratio),  the  Department  is  establishing  a 
one-guard-to-six-violent-prisoner  ratio. 
In  the  proposed  rule,  the  Department 
specifically  invited  comments  from 
private  prisoner  transport  companies, 
from  State  and  local  law  enforcement 
entities,  and  from  the  general  public 
concerning  what  ratio  the  Department 
should  adopt  in  the  final  rule.  The 
Department  also  sought  comment  on  the 
potential  impacts  that  these  regulations 
may  have  on  the  ability  of  sheriffs' 
departments  and  other  operators  of  local 
jails  to  arrange  safe  and  efficient  violent 
prisoner  transport  in  response  to  writs 
or  other  requirements.  The  responses 
that  the  Department  received  on  the 
proposed  rule  are  discussed  in  the 
"Comments  Received"  section  of  this 
final  rule. 

How  Does  the  Rule  Affect  the 
Transportation  of  Juveniles? 

It  is  the  Department's  view  that  the 
provisions  of  the  Act  do  not  apply  to  the 
transportation  of  juveniles  unless  the 
juvenile  has  been  charged  or  convicted 
as  an  adult  for  a  crime  of  violence  as 
defined  in  18  U.S.C.  §  924(c)(3).  The  Act 
defines  a  violent  prisoner  as  one  '"who 
has  previously  been  convicted  of  or  is 
currently  charged  with  a  crime  of 
violence."  The  Act  gives  the  term 
"crime  of  violence"  the  same  meaning 
as  that  term  has  in  18  U.S.C.  §  924(c)(3). 
Section  924(c)(3)  includes  in  its 
definition  of  "crime  of  violence  "  the 
requirement  that  it  be  "an  offense  that 
is  a  felony."  This  should  be  understood 
as  referring  to  adults  convicted  of  or 
facing  felony  criminal  charges  and  to 
juveniles  who  previously  have  been 
convicted  of  or  who  are  being 
prosecuted  as  adults  for  violent  felony 
offenses.  Unless  juvenile  offenders  have 
been  or  are  being  tried  as  adults  under 
federal  law,  they  generally  are  not 
considered  to  have  been  "convicted"  or 
"charged"  with  a  "crime  of  violence"  as 


defined  in  18  U.S.C.  §  924(c)(3).  Instead, 
they  are  considered  to  have  been 
adjudicated  delinquent  or  found  guilty 
(or  found  ""involved")  in  a  juvenile 
delinquency  proceeding,  rather  than 
convicted  of  a  crime.  E.g..  United  States 
V.  Frasquillo-Zomosa.  626  F.2d  99.  101 
(9th  Cir.  1980)  ("A  successful 
prosecution  under  the  [Federal  Juvenile 
Delinquency!  Act  results  not  in  a 
conviction  of  a  crime  but  rather  in 
adjudication  of  a  status  ").  Although 
some  provisions  under  federal  law 
create  an  exception  to  this  general 
understanding  by  explicitly  providing 
that  a  "conviction"  includes  certain 
juvenile  adjudications,  e.g..  18  U.S.C. 
§  924(e)(2)(B)  ("violent  felony"  includes 
"any  act  of  juvenile  delinquency 
involving  the  use  or  carrying  of  a 
firearm  knife,  or  destructive  device  that 
would  be  punishable  by  imprisonment 
for  [a  term  exceeding  one  year!  if 
committed  by  an  adult"),  neither  18 
U.S.C.§  924(c)(3)  nor  the  Act  itself 
contain  any  language  that  would 
support  interpreting  the  Act  as 
including  within  its  scope  the 
transportation  of  juvenile  offenders  who 
have  been  adjudicated  or  who  are  to  be 
tried  as  juveniles. 

Who  Was  Consulted  During  the 
Development  of  This  Rule? 

In  accordance  with  the  Act, 
Department  of  Justice  officials  met  with 
several  representatives  of  the  private 
prisoner  transport  industry,  the 
American  Correctional  Association 
(ACA),  and  law  enforcement  groups. 
including  the  National  Sheriffs' 
Association,  American  Jail  Association. 
National  Association  of  Police 
Organizations,  and  the  National 
Association  of  Government  Employees 
International  Brotherhood  of  Police 
Officers. 

B.  Detailed  Discussion  of  the 
Requirements  Covering  Private 
Prisoner  Transport 

1.  Background  Checks  and  Drug  Testing 
Standards  for  Potential  Employees 

Under  the  final  rule,  potential 
employees  of  private  prisoner  transport 
companies  will  have  to  pass  a 
prelirainar\'  fingerprint-based  criminal 
background  check  prior  to  being  hired. 
This  background  check  will  disqualify 
from  employment  those  applicants 
convicted  of  a  misdemeanor  crime  of 
domestic  violence  or  any  felony 
conviction.  The  fingerprint-based 
criminal  background  check  will  be 
performed  by  providing  the  applicant's 
fingerprints  to  the  governmental  agency 
that  is  contracting  with  the  private 
prisoner  transport  company,  for 


submission  through  the  state  history 
record  repository  io  the  FBI.  In  the  event 
that  the  private  prisoner  transport 
company  is  contracting  with  a  privately 
run  incarceration  facility,  and  not 
directly  with  a  governmental  entity,  the 
private  prisoner  transport  company  will 
have  to  make  arrangements  through  the 
private  incarceration  facility  to  have  the 
checks  completed  by  the  governmental 
entity  ultimately  requesting  the 
transport.  The  background  check  also 
must  include  a  credit  report  check,  a 
physical  examination,  and  a  personal 
interview.  Also,  potential  employees  of 
private  prisoner  transport  companies 
must  undergo  testing  to  detect  the  prior 
or  current  use  of  controlled  substances 
as  a  condition  of  employment.  The  pre- 
emplojTnent  drug  testing  must  be  done 
in  accordance  with  applicable  State  law. 
In  the  event  that  there  is  no  applicable 
State  law,  private  prisoner  transport 
companies  must  comply  with  the  pre- 
employment  drug  testing  requirements 
that  apply  to  commercial  drivers  (See, 
49  CFR  382.301). 

2.  Length  and  Type  of  Employee 
Training 

The  Act  states  that  the  Department 
may  require  that  employees  of  private 
prisoner  transport  companies 
participate  in  up  to  100  hours  of 
preservice  training  relating  to  the 
transportation  of  prisoners.  This 
training  must  be  in  the  following  areas: 
use  of  restraints,  searches,  use  of  force 
(including  use  of  appropriate  weapons 
and  firearms),  CPR,  map  reading,  and 
defensive  driving.  This  rule  requires 
private  prisoner  transport  companies  to 
provide  their  employees  with  100  hours 
of  preservice  training  in  those  areas.  The 
training  of  Department  persormel  who 
transport  violent  prisoners  is  notably 
more  rigorous  in  length  and  in  type  than 
the  100-hour  maximum  that  Congress 
established  in  the  Act  for  private 
prisoner  transport  companies.  For 
instance,  the  BOP  requires  any 
employee  who  assists  with  prisoner  bus 
transport  to  have  successfully 
completed,  at  a  minimum,  one 
""probationary  "  year  of  service  and 
attended  80  hours  of  Institutional 
Familiarization,  120  hours  of 
Introduction  to  Correctional 
Techniques,  24  hours  of  Basic  Prisoner 
Transport,  and  80  hours  of  Bus 
Operations  Training.  In  addition,  a  BOP 
employee  must  undergo  40  hours  of 
refresher  training  annually  and  must 
possess  a  commercial  drivers  license. 
Similarly,  INS  employees  who  transport 
prisoners  must  undergo  a  minimum  of 
196  hours  of  training,  including  20 
hours  of  driving-related  training,  16 
hours  of  first-aid  training  and  CPR,  6 
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hours  of  training  on  conducting 
searches,  48  hours  of  training  on  the  use 
of  firearms,  and  88  hours  of  training  on 
the  proper  use  of  force.  The  USMS  also 
requires  that  its  omph^yees  who 
transport  prisoners  undergo  rigorous 
training,  including  follow-up  courses. 
As  part  of  its  required  training  regimen, 
the  USMS  requires  over  100  hours  of 
training  in  the  areas  of  prisoner 
handling,  prisoner  searches,  proper 
application  and  removal  of  restraints, 
tactical  training  in  dealing  with 
combative  subjects,  the  proper 
escalation  and  de-escalation  of  force, 
vehicle  operation,  and  firearms  safety. 
The  final  rule  does  not  address  the 
minimum  quality  standards  required  for 
training  programs,  the  need  for  in- 
service  training,  or  instructor 
qualifications,  although  these  are 
critical  factors  that  enable  Department 
agencies  to  transport  prisoners  safely. 

3.  Number  of  Hours  an  Employee  May 
Be  on  Duty  During  a  Given  Time  Period 

This  final  rule  sets  requirements  to 
ensure  that  drivers  of  private  prisoner 
transport  companies  comply  with 
Federal  standards  that  limit  the  amount 
of  time  a  commercial  driver  may  be  on 
duty  during  a  given  time  period. 
Pursuant  to  49  CFR  395.3.  no  driver  of 
a  commercial  vehicle  may  drive  more 
than  10  hours  following  8  consecutive 
hours  off  dutv.  A  commercial  driver  will 
be  barred  from  driving  if  the  driver  has 
been  on  duty  (regardless  of  whether  the 
employee  drove)  for  15  hours  following 
8  consecutive  hours  off  duty.  If  the 
motor  vehicle  carrier  operates 
commercial  vehicles  every  day  of  the 
week,  a  driver  will  be  barred  from 
driving  if  the  driver  has  been  on  duty 
for  70  hours  in  any  period  of  8 
consecutive  days.  If  the  motor  vehicle 
carrier  does  not  operate  commercial 
vehicles  every  day  of  the  week,  a  driver 
will  be  barred  from  driving  if  the  driver 
has  been  on  duty  for  BO  hours  in  any 
period  of  7  consecutive  days. 

4.  The  Number  of  Personnel  That  Must 
Supervise  Violent  Prisoners 

The  Act  directs  the  Department  to 
develop  minimum  standards  for  the 
number  of  private  prisoner  transport 
personnel  that  must  supervise  violent 
prisoners.  The  Act  states  that  these 
minimum  standards  shall  not  exceed  a 
requirement  of  one  agent  for  every  six 
violent  prisoners.  In  addition,  the  Act 
states  that  the  Department  must  not 
impose  stricter  standards  on  private 
prisoner  transport  companies  than  are 
applicable,  without  exception,  to  the 
USMS,  BOP.  and  INS.  As  a  minimum 
standard,  the  Department  believes  that  a 
one-agent-to-six-violent-prisoner  ratio  is 


the  most  appropriate  standard  to  protect 
the  public  from  the  threat  of  violent 
prisoner  escapes.  Although  the  Act 
states  that  the  Department  should 
establish  a  minimum  guard-to-prisoner 
ratio,  the  Act  also  permits  the 
Department  to  give  private  prisoner 
transport  companies  "appropriate 
discretion"  in  this  area.  The  Department 
sought  comment  from  law  enforcement 
entities,  private  prisoner  transport 
industry  members,  and  the  public  as  to 
the  proper  level  of  discretion  that 
private  prisoner  transport  companies 
should  have  in  relation  to  the  one- 
guard-to-six-violent-prisoner  ratio 
established  by  this  regulation.  The 
responses  that  the  Department  received 
on  the  proposed  rule  are  discussed  in 
the  "Comments  Received"  section  of 
this  preamble. 

Department  Practices  and  Procedures 

When  Department  of  fustice 
components  transport  high-risk, 
maximum  custody,  or  violent  offenders, 
the  guard-to-prisoner  ratios  are  often 
significantly  stricter  than  one  guard  for 
every  six  prisoners.  For  instance,  when 
BOP  personnel  transport  their 
maximum  custody  inmates  on  escorted 
trips  (for  medical  treatment  or  other 
purposes),  the  BOP  policy  guidelines 
require  that  for  each  such  inmate,  there 
must  be  three  BOP  staff  escorts,  one  of 
whom  must  be  a  Lieutenant.  The 
guidelines  also  r«H}uirc  that  additional 
BOP  staff  ride  along  for  the  duration  of 
the  trip  in  a  follow  vehicle.  Because 
BOP  policy  guidelines  recommend  that 
two  BOP  staff  ride  in  the  follow  vehicle, 
the  guard-to-prisoner  ratio  in  this  case  is 
five  guards  to  one  prisoner.  BOP  policy 
guidelines  require  that  this  guard-to- 
prisoner  ratio  be  maintained  regardless 
of  the  number  of  prisoners  being 
transported.  When  BOP  transports 
prisoners  who  do  not  pose  the  highest 
security  risk  (mgardless  of  the  purpo.se 
of  the  trip),  the  BOP  still  requires  that 
two  employees  ride  in  the  van  or  car  in 
which  the  prisoners  are  being 
transported,  but  without  a  requirement 
for  a  follow  vehicle.  Similarly,  when 
USMS  transports  prisoners  in  a  sedan 
(with  a  maximum  capacity  of  three 
prisoners).  USMS  guidelines  require  a 
minimum  of  two  armed  deputies,  for  a 
minimum  ratio  of  two  guards  to  three 
prisoners.  If  only  two  prisoners  are 
being  transported  by  the  USMS  in  a 
sedan,  the  two-deputy  requirement  still 
applies,  yielding  a  ratio  of  one  guard  to 
one  prisoner.  If.  for  any  reason,  a  sedan 
or  van  with  a  safety  screen  is  not 
available.  USMS  guidelines  require  a 
minimum  of  a  one-guard-to-one- 
prisoner  ratio.  Similar  to  the  BOP 
policy,  when  the  USMS  transports 


prisoners  in  a  van.  USMS  guidelines 
require  that  a  minimum  of  two  armed 
deputies  accompany  the  prisoner.  The 
resulting  ratio  will  be  at  least  two  armed 
USMS  deputies  for  12  prisoners, 
yielding  a  ratio  of  one  guard  for  six 
prisoners.  INS  guidelines  require  that  if 
an  INS  detainee  is  being  transported  in 
an  unsecured  sedan,  van.  or  utility 
vehicle  by  one  INS  officer,  there  is  a 
minimum  guard-to-detainee  ratio  of  one 
guard  for  every  two  INS  detainees.  If 
there  are  more  than  two  INS  detainees 
being  transported,  there  must  be  another 
INS  guard  present.  The  maximum 
capacity  of  an  unsecured  INS  van  is  six 
detainees,  resulting  in  a  minimum 
possible  guard-to-detainee  ratio  of  one 
guard  to  three  detainees  for  travel  in  an 
unsecured  INS  van.  For  secured  sedans, 
vans,  and  utility  vehicles,  there  is  a 
minimum  requirement  of  one  officer 
unless  the  trip  is  over  a  long  distance  or 
requires  stops  for  food  or  fuel.  In  that 
case,  another  officer  would  normally  be 
required.  There  are  instances  where 
Department  personnel  must  transport 
prisoners  in  buses,  and  in  these  cases, 
the  guard-to-prisoner  ratio  typically 
diminishes.  At  times,  this  ratio  may 
decrease  to  less  than  one  guard  for  every 
six  prisoners.  The  BOP  guidelines 
require  that  three  BOP  staff  accompany 
bus  movements  (not  including  the 
transportation  of  high  risk  offenders 
described  above).  Similarly,  USMS 
policy  mandates  that  a  minimum  of  two 
armed  deputies  and  a  driver  be  used 
during  bus  transportation.  Regulations 
of  the  INS  require  a  minimum  of  two 
INS  agents  on  each  bus;  however,  the 
regulations  also  state  that  the  minimum 
number  of  agents  should  be  increased, 
or  an  escort  vehicle  added,  if  INS  agents 
determine  that  the  risk  level  of 
detainees  warrants  it.  Despite  any 
decrease  in  the  guard-to-prisoner  ratio, 
there  are  numerous  Department 
operating  procedures  that  are  not 
required  of  private  prisoner  transport 
companies  that  ensure  the  security  of 
the  Department  vehicles,  officers,  and 
prisoners.  For  instance,  there  are 
IDepartment  operating  procedures  that 
rtKjuire  buses  and  other  vehicles  to  have 
the  rear  cage  door  locked  while  inmates 
are  aboard,  to  be  equipped  with  security 
screens  that  separate  the  driver  from  the 
prisoners,  to  have  steel  mesh  over  the 
windows  and  doors,  to  have  inside  door 
handles  removed,  and  to  be  searched  for 
contraband  before  and  after  each 
prisoner  movement.  There  are  extensive 
Department  guidelines  that  govern  the 
movement  of  prisoners  to  and  from 
buses,  and  also  govern  prisoner  seating 
arrangements  once  on  the  bus.  There  are 
additional  policies  and  procedures  for 
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monitoring  and  controlling  prisoner 
conduct  while  on  the  bus  and  during 
stops.  In  addition.  DepartmiMit 
personnel  have  extensive  training  and 
knowledge  of  proven  safetv  techniques 
(e.g.,  rules  that  handc  uff  keys  are  to  bf 
carried  on  separate  key  rings  from 
vehicle  ignition  keys).  This  rule  w  ill  nut 
require  that  any  of  these  measures  be 
adopted  bv  private  prisoner  transport 
companie.s 

Simplified  Guard-to-Prisoner  Ratio  for 
Industry 

As  discussed  in  the  precSading 
paragraphs,  the  Department's  guard-to- 
prisoner  ratio  varies  depending  upon 
the  nature  and  security  classification  of 
the  offender,  the  escape  risk,  and  other 
factors.  This  ratio  is  often  significantly 
stricter  than  the  maximum  ratio  the  Act 
permits  the  Department  to  require  for 
private  companies.  The  Department's 
ratio  is  also  sometimes  less  strict  than 
the  one-to-six  ratio  referred  to  in  the 
Act.  The  Department's  own  excellent 
record  in  transporting  prisoners  safely 
and  securely  with  ratios  lower  than  one 
guard  to  six  prisoners  is  due  in  large 
measure  to  the  extensive  training  that 
custodial  and  transport  personnel 
receive  (training  that  greatly  exceeds  the 
maximum  training  that  the  Department 
is  permitted  to  require  by  regulation),  to 
the  carefully  designed  physical 
configuration  of  the  transport  vehicles, 
and  to  the  elaborate  procedures  set  forth 
in  the  Department's  guidelines.  It 
should  be  noted  that  this  final  rule  does 
not  require  that  private  transport 
companies  adhere  to  all  of  the 
Department's  own  guidelines  regarding 
prisoner  transport.  Compliance  with 
such  guidelines  would  likely  be  very 
expensive  for  private  companies. 
Further,  a  multi-tiered  approach  that  the 
Department  follows  for  conducting  its 
own  transport  of  prisoners  would  be 
administratively  burdensome  for  private 
companies  and  require  them  to  obtain 
information  about  each  prisoner  (such 
as  their  escape  risk  or  security 
classification)  that  they  are  not  at 
present  likelv  to  recei\e  from  the 
committing  authority  But  in  the 
absence  of  mandated  compliance  with 
all  of  these  safeguards,  private  prisoner 
transport  does  not  in\  olve  "comparable 
circumstances  "  that  would  permit  use 
nf  ratios  more  lenient  than  one  to  six. 
in  .m  effort  to  comply  both  with  the 
statutory  requirement  that  the  guard-to- 
f)risoner  ratio  not  exceed  one  to  six  and 
the  statutory  requirement  that  the 
Department  not  impose  on  private 
companies  stricter  requirements  than  it 
adheres  to  without  exception,  the 
Department  requires  that  private 
companies  transporting  offenders  not 


exceed  a  ratio  of  one  agent  to  six  violent 
prisoners  The  Department  believes  that 
this  ratio  provides  a  security  level 
consistent  with  congressional  intent  but 
without  imposing  an  elaborate  set  of 
multi-tiered  ratios,  compliance  with 
\\  hu  h  would  be  complex  for  private 
entities  lacking  the  Department's 
resources.  The  Department  further 
believes  that  the  circumstances  under 
which  it  transports  prisoners  with  a 
ratio  less  stringent  than  one  to  six  are 
fully  )ustified  by  the  additional  security 
precautions  that  the  Department  takes 
that  will  not  be  imposed  upon  private 
companies.  The  Department  recognizes 
that  the  private  prisoner  transport 
industry  may  experience  significant 
variations  in  the  carrying  capacity  of 
vehicles  used,  the  number  of  prisoners 
transported  per  trip,  and  the  security 
levels  of  the  prisoners  being 
transported.  The  variation  among  these 
factors  mav  complicate  the  construction 
of  a  workable  guard-to-violent-offender 
ratio.  In  the  proposed  rule,  the 
Department  sought  input  from  industry. 
law  enforcement,  and  the  public  as  to 
the  factors  that  should  guide  the 
development  of  a  minimum  guard-to- 
violent-prisoner  ratio.  The  responses 
that  the  Department  received  on  the 
proposed  rule  are  discussed  in  the 
"Comments  Received"  section  of  this 
final  rule. 

5.  Employee  Uniforms  and 
Identification 

The  rule  requires  that  private  prisoner 
transport  companies  comply  with 
certain  minimum  requirements  for 
emplovee  uniforms  and  identification. 
These  standards  require  the  wearing  of 
a  uniform  with  a  badge  or  insignia  that 
identifies  to  the  prisoners  and  others 
that  the  employee  is  a  transportation 
officer.  While  engaged  in  the 
transportation  of  violent  prisoners, 
private  prisoner  transport  company 
empk)yees  must  wear  a  uniform  that 
clearly  identifies  them  as  such.  The 
uniforms  should  be  readily 
distinguishable  in  color  and  style  from 
uniforms  worn  bv  Department  of  Justice 
personnel  who  transport  violent 
prisoners.  The  rule  also  directs  that 
private  prisoner  transport  companies 
require  their  employees  to  have 
identification  credentials  on  their 
uniform  that  are  visible  at  all  times 
w-hile  they  are  engaged  in  the 
transportation  of  violent  prisoners.  The 
identification  credentials  must  have  a 
photograph  of  the  employee  that  is  at 
least  one  inch  square,  and  a  printed 
personal  description  of  the  employee. 
including  the  employees  name,  the 
signature  of  the  employee,  and  date  of 
issuance.  This  standard  is  in  accordance 


with  Department  regulations  that 
require  Department  employees  to  carry 
proper  identification  (and  a  badge  under 
certain  circumstances).  While 
Department  regulations  require  its 
employees  to  possess  proper 
identification  at  all  times,  under  the 
final  rule,  private  prisoner  transport 
company  employees  will  only  be 
required  to  possess  and  display  proper 
identification  while  transporting  violent 
prisoners. 

6.  Uniforms  for  Violent  Prisoners 

The  Act  directs  the  Department  to 
create  standards  establishing  categories 
of  violent  prisoners  required  to  wear 
brightly  colored  clothing  clearly 
identifying  them  as  prisoners.  Congress 
has  observed  that  a  number  of  violent 
prisoners  have  escaped  from  private 
prisoner  transport  companies  while 
wearing  civilian  clothing.  An  escaped 
violent  prisoner  wearing  civilian 
clothing  presents  a  much  more  serious 
risk  to  the  public  than  an  escaped 
prisoner  who  is  clearly  identified  as  a 
prisoner.  The  absence  of  any 
requirement  for  transported  prisoners  to 
wear  distinctive  and  brightly  colored 
clothing  has  unnecessarily  hindered  law 
enforcement  officers  in  their  search  for 
escaped  prisoners.  After  consulting  with 
representatives  of  the  law  enforcement 
community,  the  private  prisoner 
transport  industry,  and  the  ACA,  the 
Department  has  determined  that  the 
category  of  prisoners  required  to  wear 
distinctive  prisoner  uniforms  should 
consist  of  all  violent  prisoners  covered 
by  the  Act.  Therefore,  this  rule  requires 
all  violent  prisoners  transported  by 
private  prisoner  transport  companies  to 
wear  distinctive  clothing  that  clearly 
identifies  them  as  prisoners.  As 
currently  defined,  this  category  is 
sufficiently  broad  to  encompass  those 
prisoners  who  may  constitute  a  threat  to 
public  safety  without  requiring  private 
companies  to  conduct  intensive 
individualized  risk  assessments  for  each 
prisoner  transported.  This  rule  will  not 
prohibit  or  in  any  way  impede  the 
ability  of  private  prisoner  transport 
companies  to  require  the  wearing  of 
uniforms  by  some  or  all  other  prisoners. 
In  the  proposed  rule,  the  Department 
specifically  requested  comments  from 
interested  parties  as  to  whether  it  would 
be  beneficial  to  broaden  or  narrow  the 
category  of  prisoners  required  to  wear 
such  clothing.  The  Department 
recognizes  that  there  are  circumstances 
when  it  may  be  inappropriate  or 
impractical  to  transport  violent 
prisoners  in  distinctive  brightly  colored 
clothing  [e.g..  traveling  on  commercial 
aircraft,  to  a  coiul  appearance,  or  in  the 
case  of  a  particular  physical  disability) 


7H7I)4 


r.'d.T.il   Ro"istpr'\'   '    ^i' 


"h':r«'!.i\'    Drrpmb'T  I'H    L'ooj    Knlf"^   anci   Rf^milafifm'; 


In  keeping  with  the  intent  of  the  Act. 
any  exceptions  to  the  prisoner  clothing 
requirement  will  be  narrow.  The 
Department  sought  comment  from  the 
public,  law  enforcement,  and  industry 
as  to  what  types  of  security  or  other 
specific  considerations  may  warrant 
exceptions  to  the  prisoner  clothing 
requirement.  Nothing  in  this  final  rule 
will  supersede  any  applicable  Federal 
Aviation  Administration  or 
Transportation  Security  Administration 
rules  or  regulations  concerning  the 
transportation  of  prisoners  on 
commercial  aircraft.  The  responses  that 
the  Department  received  on  the 
proposed  rule  are  discussed  in  the 
"Comments  Received"  section  of  this 
final  rule. 

7  Restraints  To  Be  Used  While 
Transporting  Prisoners 

The  Department  agencies  that 
transport  violent  prisoners  have  similar 
policies  governing  the  type  of  restraints 
that  must  be  used  on  violent  prisoners 
during  transportation.  Violent  prisoners, 
and  those  defined  by  the  BOP  to  be 
"Maximum  (lustody"  prisoners,  are  to 
be  transported  in  handcuffs,  leg  irons, 
and  waist  chains.  This  final  rule  applies 
this  standard  to  private  prisoner 
transport  companies.  Violent  prisoners 
are  to  be  transported  in  handcuffs,  leg 
irons,  and  waist  chains  unless  the  use 
of  all  three  restraints  would  create  a 
serious  health  risk  to  the  prisoner,  or 
unless  extenuating  circumstances  make 
the  use  of  all  three  restraints 
impracticable.  Examples  of  such 
exceptions  would  include  the 
pregnancy  or  physical  disability  of  a 
violent  prisontjr.  In  the  proposed  rule, 
the  Department  sought  comment  on 
additional  restraint  requirements.  The 
responses  received  are  discussed  in  the 
"Comments  Received"  section  of  this 
final  rule. 

8.  Notification  of  Local  Law 
Enforcement  Prior  to  Stops  Within  Their 
Jurisdiction 

When  a  prisoner  transport  vehicle  is 
stopped,  the  risk  of  escape  is  greatest 
because  prisoners  may  be  boarding  or 
exiting  the  vehicle  and  guards  may  be 
distracted  while  getting  food,  fueling  the 
vehicle,  or  attending  to  medical  or  other 
emergencies.  In  the  Act,  Congress  found 
that  the  private  prisoner  transport 
process  can  last  for  weeks  as  violent 
prisoners  are  dropped  off  and  picked  up 
at  a  network  of  hubs  nationwide. 
Because  each  stop  involves  a  potentially 
high  security  risk.  Congress  has 
imposed  a  requirement  that  when 
transporting  violent  prisoners,  private 
prisoner  transport  companies  are  to 
notify  local  law  enforcement  officials  24 


hours  prior  to  a  scheduled  stop  in  their 
jurisdiction.  For  the  purposes  of  this 
rule,  a  "scheduled  stop"  is  defined  as  a 
predetermined  stop  at  a  State,  local,  or 
private  correctional  facility  for  the 
purpose  of  loading  or  unloading 
prisoners  or  using  such  facilities  for 
overnight,  meal,  or  restroom  breaks. 
Scheduled  stops  do  not  include  routine 
fuel  stops  or  emergency  stops.  Notice  is 
to  be  given  to  law  enforcement  officials 
prior  to  these  scheduled  stops  to  ensure 
that  the  risk  of  a  prisoner  escaping  is  as 
small  as  possible.  There  is  no 
comparable  requirement  for  Department 
agencies  to  provide  advance  notice  of 
scheduled  stops  because  the 
transporting  agency  is  a  law 
enforcement  entity.  Any  emergency  or 
other  disturbance  may  be 
instantaneously  reported  to  other  law 
enforcement  entities  through  the 
Emergency  Alert  System  that  links  all 
BOP  buses  with  the  central  office.  There 
is  no  need  for  BOP  buses  to  relate  their 
location  to  local  law  enforcement 
because  the  BOP  central  office  is  able  to 
locate  the  bus  via  the  Global  Positioning 
System  that  is  installed  on  each  BOP 
bus.  The  rule  does  not  require  that  the 
use  of  specific  tet;hnological  equipment 
be  required  of  private  prisoner  transport 
companies,  such  as  the  installation  of  a 
satellite  tracking  system  that  is  linked  to 
law  enforcement.  However,  the  rule 
requires  that  notice  of  scheduled  stops 
be  given  to  local  law  enforcement  24 
hours  prior  to  the  stop. 

9.  Immediate  Notification  of  Law 
Enfon:ement  in  the  Event  of  an  Escape 

In  the  event  of  the  escape  of  a  violent 
prisoner,  the  private  prisoner  transport 
company  must  immediately  notify 
appropriate  law  enforcement  officials  in 
the  jurisdiction  where  the  escape 
occurred,  and  also  contact  the 
governmental  entity  or  the  privately  run 
incarceration  facility  that  contracted 
with  the  transport  company.  Private 
prisoner  transport  companies  should  be 
sufficiently  equipped  to  provide 
immediate  notification  to  law 
enforcement  in  the  event  of  a  prisoner 
escape.  Law  enforcement  officials  must 
receive  notification  no  later  than  15 
minutes  after  an  escape  is  detetrted 
unless  the  company  can  demonstrate 
that  extenuating  circumstances 
necessitated  a  longer  delay.  Congress 
imposed  this  requirement  because  there 
was  at  least  one  occasion  when  a  violent 
prisoner's  escape  from  a  private 
transport  company  was  not  reported  to 
law  enforcement  until  hours  after  the 
escape  was  detected.  Such  a  delay 
placed  the  public  at  risk  and  irreparably 
harmed  the  ability  of  law  enforcement 
to  secure  the  area,  establish  roadblocks. 


conduct  intensive  searches  in  the 
vicinity,  notify  the  public  about  the 
possibility  of  danger,  and  identify 
relevant  witnesses  who  could  have 
aided  in  the  capture  of  the  prisoner.  All 
Department  agencies  that  transport 
violent  offenders  have  guidelines  that 
require  providing  notice  to  other  law 
enforcement  agencies  in  the  event  of  a 
prisoner  escape  during  transit.  The 
USMS  regulations  require  that  prisoner 
escapes  and  attempted  escapes 
immediately  be  reported  to  the  United 
States  Marshals  Communications  Center 
and  the  U.S.  Marshal.  Chief  Deputy  U.S. 
Marshal,  or  Supervisory  Deputy  U.S. 
Marshal.  The  United  States  Marshals 
Communications  Center  then  notifies 
the  Investigative  Services  Division  and 
the  Prisoner  Services  Division  of  the 
USMS.  Similarly,  in  the  event  of  a 
prisoner  escape  from  a  BOP  vehicle,  the 
BOP  is  required  to  contact  the  USMS 
and  the  nearest  BOP  institution,  which 
then  begin  notifications  up  the  chain  of 
command  as  necessary.  State  and  local 
law  enforcement  will  also  typically  be 
contacted.  Department  agencies  have 
adopted  a  uniform  rule  in  the  event  of 
a  prisoner  escape  that  the  first  priority 
is  to  secure  the  remaining  prisoners  and 
transport  them  to  their  final  destination. 
Under  no  circumstances  will  the 
supervision  of  the  other  inmates  be 
relaxed  in  order  to  pursue  an  escaping 
inmate. 

10.  Safety  of  Violent  Prisoners 

Congress  has  determined  that  private 
prisoner  transport  companies  must 
provide  standards  of  safety  for  violent 
prisoners  in  accordance  with  applicable 
Federal  and  State  law.  Department 
agencies  have  implemented  extensive 
requirements  to  ensure  the  safety  of 
violent  prisoners  who  are  transported. 
In  addition  to  the  protections  provided 
by  existing  State  and  Federal  laws,  the 
Department  requires  that  private 
prisoner  transport  companies  adopt 
some  of  the  safety  measures  that 
Department  agencies  have  adopted 
including:  requiring  safety  equipment 
on  buses  (including  first-aid  kits): 
inspection  and  maintenance  of  vehicles; 
requirements  for  communications 
systems  on  vehicles;  prohibitions  on 
any  form  of  tobacco  use  in  vehicles;  and 
requirements  that  prisoners  be  searched 
and  restrained  in  a  professional, 
systematic,  methodical,  and  consistent 
manner.  Similarly,  Department  agencies 
engaged  in  prisoner  transport  have 
procedures  to  conduct  searches  of 
vehicles  and  prisoners  as  needed  to 
ensure  that  no  contraband  or  weapons 
are  brought  onto  the  vehicle.  To  protect 
the  safety  of  prisoners.  Department 
personnel  are  rigorously  trained  in  the 
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proper  use  of  firearms  and  the 
appropriate  use  of  force.  Also,  to  protect 
prisoners,  appropriate  forms  and 
records  must  be  filed  prior  to  the  use  of 
specialized  restraints  on  a  prisoner  and 
after  a  strip  search  that  occurs  for 
reasons  other  than  receipt  of  a  new 
prisoner  (this  report  documents  the 
identity  of  the  prisoner  searched,  date, 
place,  time,  and  duration  of  the  search, 
reason  for  the  search,  names  of  those 
present,  and  a  description  of  any 
weapons,  evidence,  or  contrciband 
found). 

B   Discussion  of  Various  Comments 
Ke(  eived  in  Respon.se  to  the  Proposed 
Requirements  ( j)verint;  Private 
Prisoner  Transport 

1.  Background  Checks  and  Drug  Testing 
for  Potential  Employees 

Several  transport  companies 
suggested  that  since  they  already 
conduct  National  Crime  Information 
Center  (NCIC)  background  checks  on 
employees,  it  is  unreasonable  to  require 
each  company  to  conduct  additional 
background  checks  to  comply  with  the 
Act.  They  also  requested  that  the  rule 
allow  for  a  discretionary  period  pending 
the  background  check  so  that  employers 
may  begin  hiring  and  training  potential 
employees. 

The  Department  recognizes  the  need 
for  transport  companies  to  hire  and  train 
employees  in  a  timely  manner. 
However,  the  Act  requires  potential 
employees  to  pass  a  preliminary' 
fingerprint-based  criminal  background 
check  prior  to  employment,  and  these 
regulations  conform  to  the  Act. 
Therefore,  it  would  be  premature  and 
unnecessan,'  for  companies  to  proceed 
with  hiring  and  training  employees 
prior  to  knowing  the  results  of  the 
background  check.  Further,  the  fact  that 
at  least  one  commenting  private 
company  already  conducts  NCIC 
background  checks  does  not  relieve  that 
company  or  other  transport  companies 
from  the  responsibility  to  conduct  the 
background  checks  required  by  the  Act. 

One  commenter  suggested  that 
language  be  included  in  the  final  rule  to 
address  situations  where  a  private 
prisoner  transport  company  contracts 
directly  with  a  privately  run 
incarceration  facility  rather  than  a 
governmental  eii^ity.  The  Department 
has  adopted  this  comment  and  clarified 
the  final  rule  on  this  point. 

2.  Length  and  Type  of  Employee 
Training 

There  was  large  support  in  favor  of  a 
rule,  requiring  100  hours  of  pre-service 
training.  Additionally,  there  were  some 
requests  to  require  that  companies  (1) 


obtain  commercial  drivers  licenses  for 
uniformed  employees,  and  (2)  complete 
an  advanced  first  aid  course  for 
uniformed  employees. 

The  Department  has  no  objection  to 
private  companies  requiring  that  their 
drivers  have  commercial  drivers 
licenses.  However,  the  Act  does  not 
require  commercial  licenses  and  the 
Department  does  not  believe  it  is 
necessary  to  achieving  the  purposes  of 
the  Act  to  impose  a  driving  qualification 
requirement  beyond  that  which  was 
specified  in  the  Act  (/.e.,  that  defensive 
driving  be  included  in  the  100  hours  of 
pre-service  training). 

A  commenter  asked  for  an  exception 
from  the  pre-service  requirements  for 
employees  who  have  graduated  from  a 
recognized  law  enforcement  academy. 

The  Department  understands  that  law 
enforcement  academies  provide  much  of 
the  basic  training  for  most  law 
enforcement  officers,  and  this  training  is 
similar  in  nature  to  the  training  required 
under  the  100  hours  of  pre-service 
training  requirement.  However,  the  Act 
does  not  make  any  exception  from  its 
training  requirement  for  individuals 
who  may  have  been  trained  at  law 
enforcement  academies  as  law 
enforcement  officers.  The  focus  of  the 
pre-service  training  prescribed  by  the 
Act  is  on  the  transportation  of  prisoners; 
a  focus  which  might  be  different  from 
that  of  law  enforcement  academies. 
Therefore,  it  is  necessary  to  require  that 
uniformed  officers  undergo  100  hours  of 
pre-service  training  before  they  begin 
transporting  prisoners. 

3.  Number  of  Hours  an  Employee  May 
Be  on  Duty  During  a  Given  Time  Period 

One  commenter  requested  that  the 
Department  adjust  the  10-hour  driving 
limitation  to  12  hours.  Further,  some 
companies  disagreed  with  the  hours-on- 
duty  requirement  asserting  that  most 
delays  occur  while  waiting  to  pick  up 
prisoners  at  the  detention  facilities. 

Pursuant  to  regulations  of  the 
Department  of  Transportation  (DOT). 
Federal  Motor  Carrier  Safety 
Administration  at  49  CFR  395.3,  no 
driver  may  continue  to  drive  more  than 
10  hours  following  8  consecutive  hours 
off  duty.  The  Act  requires  that  the 
implementing  rules  shall  not  be  more 
stringent  than  the  current  applicable 
rules  and  regulations  concerning  hours- 
on-duty.  In  promulgating  this  rule,  the 
Department  defers  to  the  expertise  of 
DOT  regarding  the  maximum  amount  of 
time  that  drivers  should  continue  to 
drive.  Accordingly,  the  10  hours 
following  8  consecutive  hours  off  duty 
requirement  set  forth  in  DOT's 
regulations  is  being  used  in  this  rule.  In 
addition.  DOT's  regulations  already  take 


into  account  waiting  periods,  such  as 
those  referenced  by  some  commenters. 
by  distinguishing  between  driving  time 
and  waiting  time.  Should  a  delay  occur 
in  picking  up  a  prisoner,  the  time  the 
private  transport  company  employee 
waits  will  count  toward  the  15  hour  on- 
duty  limitation,  not  the  10  hour  driving 
limitation.  The  Department  does  not 
believe  there  is  sufficient  justification 
for  deviating  from  DOT's  regulations. 

4.  The  Number  of  Personnel  That  Must 
Supervise  Violent  Prisoners 

One  commenter  claimed  that  the 
guard-to-prisoner  ratio  is  inadequate  at 
one  to  six  and  took  issue  with  the 
Department's  hesitancy  to  impose  multi- 
tiered  ratios  because  "compliance  *   *   * 
would  be  complex  for  private  entities 
lacking  the  Department's  resources."  (66 
FR  64938).  Specifically,  the  commenter 
believed  that  the  Act  did  not  prohibit 
establishing  a  ratio  of  one  to  six.  with 
an  additional  provision  that  there 
should  never  be  less  than  two  guards  on 
duty  at  one  time.  The  Department 
declines  to  adopt  the  commenter's 
suggestion  that  these  regulations  require 
a  minimum  of  two  guards  because 
section  4(b)(4)  of  the  Act  requires  that 
the  ratio  "shall  not  exceed  a 
requirement  of  1  agent  for  every  6 
violent  prisoners"  and  requiring  a 
minimum  of  two  guards  would,  under 
some  circumstances,  exceed  the 
statutory  maximum  ratio.  Another 
commenter  requested  that  the  ratio 
requirement  be  changed  when 
transporting  prisoners  by  bus  to  a  1  to 
8  ratio.  Another  commenter  also  pointed 
out  that  federal  law  enforcement 
agencies'  ratios  are  less  strict  for  violent 
prisoner  transport  and  that  private 
industn."  standards  should  be  the  same 
as  federal  law  enforcement  agencies.  As 
disrus'ipd  m"r'»  f'div  in  the 
SUPPLEMENTARV  iSPORMATION  portion  of 
the  propusea  rule,  the  Department 
considered  a  range  of  options  regarding 
the  guard-to-prisoner  ratio.  Compliance 
with  such  guidelines  would  likely  be 
burdensome  and  require  stricter 
standards  than  the  IDepartment  adheres 
to  without  exception.  Although, 
sometimes,  the  Departments  ratio  is 
less  strict  than  the  one-to-six  ratio 
referred  to  in  the  Act,  the  Department's 
own  excellent  record  in  transporting 
prisoners  safely  and  securely  with  ratios 
lower  than  one  guard  to  six  prisoners  is 
due  in  large  measure  to  the  extensive 
training  that  custodial  and  transport 
personnel  receive  (training  that  greatly 
exceeds  the  maximum  training  that  the 
Department  is  permitted  to  require  by 
regulation),  to  the  carefully  designed 
physical  configuration  of  the  transport 
vehicles,  and  to  the  elaborate 
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guidelines. 

Further,  the  Department  continues  to 
be  of  the  opinion  that  a  multi-tiered 
approach  that  the  Department  follows 
for  conducting  its  own  transport  of 
prisoners  would  be  administratively 
burdensome  for  private  companies  and 
r€»quire  them  to  obtain  information 
about  each  prisoner  (such  as  their 
escape  risk  or  security  classification) 
that  they  are  not  at  present  likely  to 
receive  from  the  committing  authority. 

5.  Employee  Uniforms  and 
Identification 

One  commenter  pointed  out  that  since 
there  have  been  many  impersonations  of 
officers  in  illegitimate  uniforms, 
uniforms  should  clearly  state  the  name 
of  the  transport  company,  and  not  imply 
they  are  "sworn  peace  officers." 

The  rule  requires  that  the  uniforms  of 
private  prisoner  transport  company 
employees  be  readily  distinguishable  in 
color  and  style  from  uniforms  worn  by 
Department  of  lustice  personnel  who 
transport  violent  prisoners.  Many  State 
and  local  jurisdictions  have  parallel 
requirements  that  prohibit  private 
security  services  and  others  from 
wearing  uniforms  too  similar  to  those 
worn  by  State  and  local  law 
enforcement  officers.  The  Department 
does  not  believe  that  changes  to  the 
final  rule  that  would  impose  additional 
requirements  on  private  prisoner 
transport  companies  regarding  the 
uniforms  their  employees  wear  are 
warranted. 

Another  commenter  disagreed  with 
the  requirement  to  display  personal 
information  (name  badges)  on  uniforms 
since  prisoners  then  have  access  to  the 
personal  information  of  the  employees. 
Employees  already  carry  identification 
cards  and  can  show  their  credentials  to 
the  appropriate  personnel  during 
transportation. 

The  rule  only  requires  that  the 
identification  cards  display  a  one  inch 
square  employee  photograph,  the 
employee's  name,  signature, 
description,  and  date  of  issuance.  No 
personal  information  such  as  the 
employee's  address,  phone  number,  or 
social  security  number  appear  on  the 
identification.  Inclusion  of  the  name  on 
the  front  of  the  identification  provides 
a  simple  means  for  prisoners  and  the 
general  public  who  come  in  contact 
with  the  employees  to  identify  them 
without  providing  excessive  personal 
information. 

6.  Uniforms  for  Violent  Prisoners 

Several  commenters  pointijd  out  that 
climate  was  a  large  factor  during 
transportation  and  that  uniforms  should 


adapt  to  the  climate  encountered  during 
transportation  [e.g..  temperature,  snow, 
rain,  wind  chill,  etc.). 

There  is  no  reason  why  transporting 
companies  cannot  provide  prisoners 
with  appropriate  clothing  for  varying 
climates  as  long  as  the  clothing 
provided  is  consistent  with  the  Act 
(brightly  colored  and  clearly  identifying 
them  as  prisoners). 

One  commenter  requested  that  the 
uniform  requirement  be  waived  during 
neighboring  county  transportation,  since 
changing  in  and  out  of  identifiable 
uniforms  may  take  longer  than  the 
actual  transportation. 

Since  the  intent  of  the  Act  requires 
exceptions  to  the  clothing  requirement 
to  remain  relatively  narrow,  the 
Department  believes  it  would  be 
contrary  to  the  intent  of  the  Act  to  waive 
the  requirement  that  uniforms  be  worn 
during  short  distance  or  county-to- 
county  transfers. 

Another  commenter  requested  that 
law  enforcement  agencies  determine 
who  violent  prisoners  are  for  private 
transportation  companies  since  they 
may  be  unable  to  adequately  determine 
this  on  their  own. 

The  Act  and  regulations  define 
violent  prisoners  and  the  Department 
knows  of  no  basis  for  the  proposition 
that  the  companies  cannot  apply  the 
definition  to  their  charges. 

Another  commenter  disagreed  with 
the  requirement  that  prisoners  be 
required  to  wear  identifying  clothing 
since  most  law  enforcement  agencies  do 
not  require  this  until  after  prisoners  are 
processed  and  charged  formally  in  a 
jurisdiction  following  transportation  or 
extradition. 

Again,  the  intent  of  the  Act  requires 
exceptions  to  the  clothing  requirement 
to  remain  relatively  narrow,  and 
accordingly  the  Department  declines  to 
modify  the  final  rule  on  this  point.  The 
purpose  of  the  Act  is  clearly  furthered 
Ijy  requiring  all  violent  prisoners  to 
wear  such  clothing. 

Another  commenter  noted  that  most 
companies  already  own  uniforms  for 
prisoners,  and  disagrees  with  the 
regulation  requiring  identical 
identifiable  uniforms. 

The  Department  has  adopted  this 
suggestion  and  is  not  including  a 
requirement  for  a  standardized  uniform. 
This  change  allows  private  transport 
companies  more  flexibility  to  develop 
their  own  prisoner  uniforms.  The 
private  companies  must  still  follow, 
however,  the  standard  of  "brightly 
colored  clothing  clearly  identifying 
them  as  prisoners.  " 

Finally,  one  commenter  noted  that 
prisoners  on  commercial  airlines  should 
be  transported  in  civilian  clothing  so  as 


not  to  attract  undue  attention  from 
passengers. 

The  Department  notes  that  the  rule 
already  recognizes  that  prisoner 
transportation  via  commercial  aircraft  is 
one  of  the  narrow  exceptions  to  the 
uniform  requirements. 

7.  Restraints  To  Be  Used  While 
Transporting  Prisoners 

Several  commenters  noted  that 
prisoner  restraints  during  transportation 
are  uncomfortable  and  cause  health 
problems.  One  commenter  suggested 
removing  the  waist-chain  during 
transport. 

The  Department  believes  this 
determination  should  be  placed  in  the 
hands  of  the  prisoner  transport 
employee,  in  the  context  of  a  particular 
prisoner  and  the  transportation 
circumstances,  to  determine  whether 
the  waist-chain  is  posing  a  health  risk 
and  could  be  safely  removed  while  still 
providing  an  appropriate  level  of 
security. 

One  commenter  requested  that 
prisoner  restraints  be  removed  during 
sleeping  arrangements  and  for  eight 
hours  every  48  hours. 

The  Act  contains  no  language  or 
requirements  concerning  prisoner 
restraint  removal,  and  the  Department 
believes  that  to  require  such  a  policy, 
absent  specific  congressional  direction, 
might  place  an  undue  burden  on  private 
transport  companies.  The  Depeirtment 
notes,  however,  that  private  transport 
companies  must  ensure  the  safety  of  the 
prisoners  they  transport. 

8.  Notification  of  Local  Law 
Enforcement  Prior  to  Stops  Within  Their 
Jurisdiction 

One  commenter  noted  that  most  local 
law  enforcement  agencies  do  not 
provide  companies  a  means  of  housing 
prisoners  overnight  during 
transportation  and  that  this  problem 
should  be  addressed  in  the  new  rule. 

The  Act  does  not  impose  any 
requirements  on  local  law  enforcement 
to  provide  overnight  accommodations 
for  prisoners  being  transported. 
Accordingly,  this  rule  imposes  no  such 
requirement. 

One  commenter  noted  that  schedules 
change  during  the  course  of 
transportation  and  the  24-hour  notice 
requirement  is  too  rigid. 

"The  Department  has  no  discretion  to 
adopt  a  different  notification  policy 
than  is  explicitly  required  by  the  Act, 
and  therefore  the  final  rule  makes  no 
change  from  the  proposed  rule  on  this 
point.  The  Department  emphasizes  that 
the  24-hour  notification  requirement 
was  designed  to  protect  public  safety 
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and  should  not  be  an  excessive  burden 
on  private  transportation  companies. 

One  commenter  noted  that 
"predetermined"  stops  are  too  general 
and  can  be  manipulated.  The 
commenter  suggests  that  notification 
should  be  required  if  a  "non- 
predetermined"  stop  exceeds  five  hours. 

A  "scheduled  stop"  is  defined  as  a 
predetermined  stop  at  a  State,  local,  or 
private  correctional  facility  for  the 
purpose  of  loading  or  unloading 
prisoners  or  using  such  facilities  for 
overnight,  meal,  or  restroom  breaks. 
Scheduled  stops  do  not  include  routine 
fuel  stops  or  emergency  stops.  Notice  is 
to  be  given  to  law  enforcement  officials 
prior  to  these  stops  to  ensure  that  the 
risk  of  a  prisoner  escaping  is  as  small  as 
possible.  The  Department  believes  this 
definition  is  sufficiently  clear  while 
allowing  necessary  flexibility  for 
transport  companies.  However,  without 
imposing  a  rigid  requirement,  the 
Department  recognizes  the  concerns  of 
the  commenter  and  encourages 
transport  companies  to  provide  notice  to 
law  enforcement  officials  for  non- 
scheduled  stops  that  exceed  a 
reasonable  time  under  the 
circumstances. 

9.  Immediate  Notification  of  Law 
Enforcement  in  the  Event  of  an  Escape 

Commenters  indicated  a  general  level 
of  support  regarding  immediate 
notification  in  the  event  of  an  escape. 

10.  Safety  of  Violent  Prisoners 

One  commenter  suggested  that  it 
should  be  mandated  that  all  new 
prisoner  transport  vehicles  be  equipped 
with  satellite  tracking  systems. 

The  Department  considered  this 
requirement  during  the  preparation  of 
the  proposed  rule.  However,  such  a 
requirement  was  not  established  by  the 
Act  and  the  Department  declined  to 
include  such  a  requirement  because  the 
cost  associated  with  such  a  requirement 
outweighed  the  potential  benefit. 

Another  commenter  requested  that: 
(1)  Vehicles  should  comply  with 
General  Services  Administration  (GSA) 
fleet  maintenance  requirements;  (2)  any 
incident  involving  the  use  of  force  by  an 
employee  should  be  documented  in  a 
standard  format  and  submitted  to  the 
Department:  (3)  in  the  event  that  any 
prisoner  develops  a  serious  medical 
condition  during  transportation  that 
threatens  life  or  limb  he  or  she  must  be 
immediately  transported  to  the  nearest 
hospital  or  health  facility;  and  (4)  stops 
during  transport  should  be  made  every 
five  hours  to  allow  prisoners  to  eat  and 
u.se  restroom  facilities. 

There  is  no  language  in  the  Act 
mandating  that  private  transportation 


company  vehicles  comply  with  GSA 
standards  for  maintenance.  Currently. 
State,  local,  and  Federal  protections 
against  the  use  of  force,  as  well  as  State 
and  local  safety  and  maintenance 
requirements,  apply  to  private  prisoner 
transport  companies  and  their 
employees  and  should  be  adequate  in 
order  to  provide  for  the  safety  of  the 
prisoners  being  transported.  A 
mandator}'  stop  requirement  even,'  five 
hours  is  not  enumerated  in  the  Act  and 
the  Department  declines  to  adopt  such 
a  policy.  However,  while  not  imposing 
a  rigid  requirement  for  periodic  stops, 
the  Department  is  amending  this  final 
rule  to  make  clear  the  responsibility  for 
private  transport  companies  to  take 
reasonable  measures  to  insure  the  well 
being  of  prisoners  in  their  custody. 

Small  Business  Regulatory  Enforcement 
Fairness  At.l  ut  1996 

This  rule  is  designed  to  have  the 
lowest  possible  impact  on  businesses 
that  transport  violent  prisoners  while 
still  protecting  the  safety  of  the  public. 
This  final  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C.  §  804,  and 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $100,000,000  or  more:  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Unfunded  Nfandates  Reform   \(  t  of 
1995 

By  this  rule,  the  Department  is 
implementing  the  requirements  of  the 
Act,  which  impose  minimum  security 
and  safety  standards  upon  private 
companies  transporting  violent 
offenders.  The  Act's  requirements,  as 
implemented  by  these  regulations,  may 
increase  the  operating  costs  of  some  of 
these  private  companies.  While  State 
and  local  governments  are  the  primary 
entities  that  contract  with  private 
prisoner  transport  companies,  this  final 
rule  does  not  impose  any  direct 
requirements  upon  State  or  local 
governments  or  upon  their  law 
enforcement  offices.  The  Act  requires 
potential  private  company  employees  to 
undergo  a  background  check.  Federal 
law  does  not  permit  dissemination  of 
criminal  history  records  to  private 
employers  for  screening  unless 
statutorily  authorized.  Because  current 
statutory'  law  does  not  grant  private 
entities  the  authority  to  request  Federal 
criminal  history  records,  the  private 


prisoner  transport  companies  must 
arrange  to  do  so  with  the  contracting 
State  or  local  government.  Therefore,  to 
effectuate  Congress'  intent,  this  rule 
suggests  private  prisoner  transport 
companies  arrange  with  the  State  or 
local  law  enforcement  agenc\'  with 
which  they  are  contracting  to  obtain  a 
fingerprint-based  background  check  of 
their  employees  or  potential  employees. 
Local  law  enforcement  agencies 
routinely  provide  fingerprinting  services 
for  various  public  purposes  (e.g.,  teacher 
applicants  and  bar  examinations).  If  a 
governmental  agency  wishes  to  contract 
its  prisoner  transport  obligations  out  to 
a  private  company,  it  will  need  to  make 
arrangements  for  submitting  the 
applicant's  fingerprints  to  the  FBI  to 
conduct  a  criminal  history  background 
check  on  the  applicant.  The 
governmental  agency  submitting  the 
fingerprints  would  incur  the  initial 
financial  responsibility  associated  with 
these  applications.  The  cost  of  the 
background  check  is  determined  by 
individual  State  procedure,  not  Federal 
procedure,  and  thus  will  vary  from  State 
to  State.  The  Department  has  been 
informed  that  such  application  fees 
range  from  $14  to  $95.  However,  even 
assuming  the  highest  fee,  the 
Department  does  not  anticipate  that  this 
requirement  will  have  a  significant 
financial  affect  on  State  or  local  entities. 
Because  of  Federal  limitations  upon 
dissemination  of  background 
information,  the  Department  does  not 
believe  that  there  are  other  viable 
options  that  would  allow  private 
companies  to  meet  the  background 
investigation  requirement.  The 
Department  has  no  evidence  to  indicate 
how  much  of  any  possible  cost  increases 
upon  private  businesses — from 
mandatory  background  checks  or  any 
other  requirements  imposed  by  this 
rule — will  be  passed  along  as  price 
increases  to  the  State  and  local 
jurisdictions  contracting  with  them. 
However,  because  of  the  relatively  small 
number  of  private  prisoner  transport 
companies  and  the  number  of  people 
employed  by  these  companies,  the 
Department  believes  that  this  rule  will 
not  result  in  the  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  bv  the  private  sector  of 
$100,000,000  or  more  in  any  one  year, 
and  it  will  not  significantly  or  uniquely 
affect  small  go\'ernments. 

Executive  Ordtt  !,i866 

The  Department  has  reviewed  this 
rule  in  light  of  Executive  Order  12866. 
section  1(b).  Principles  of  Regulation. 
The  Department  has  determined  that 
this  rule  is  a  "significant  regulator\' 
action"  under  Executive  Order  12866, 
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section  Jin.  Regulatory  Planning  ana 
Review,  and.  accordingly,  this  rule  has 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

In  particular,  the  Department  has 
assessed  both  the  costs  and  benefits  of 
this  rule  as  required  by  Executive  Order 
12866.  section  1(b)(6).  and  has  made  a 
reasoned  determination  that  the  benefits 
of  this  regulation  justify  its  costs. 
Briefly,  that  assessment  is  as  follows: 

The  costs  that  the  Department 
considered  included  the  costs  of  the 
various  tangible  items  required  by  the 
Act  relative  to  the  transport  of  violent 
prisoners  (e.g..  handcuffs,  waist  chains, 
prisoner  and  guard  uniforms,  etc.)  and 
the  various  non-tangible  items  {e.g..  the 
pre-employment  physical  required  by 
section  97.1 1.)  Further,  provisions  of  the 
Act  and  of  these  regulations  impose 
what  might  be  collectively  described  as 
business  practices  requirements. 
Examples  are  the  provisions  at  section 
97.11  (requiring  a  pre-employment 
interview),  at  section  97.13  (establishing 
maximum  driving  time),  and  at  section 
97.14  (establishing  a  guard-to- prisoner 
ratio). 

The  overriding  purpose  of  the  Act  and 
of  these  regulations  is  to  protect  the 
public  safety  and  welfare  by  preventing 
the  escape  of  violent  prisoners  being 
transported  by  private  companies  or.  in 
the  event  of  an  escape,  to  make  a 
prompt  re-capture  more  likely.  Escaped 
violent  prisoners  can  pose  a  serious 
danger  to  the  lives  and  physical  well 
being  of  individuals  and  of  law 
enforcement  officers  and  can  be  a  risk 
to  property  (such  as  automobiles)  stolen 
by  them  to  facilitate  their  escape. 
Balanced  against  the  costs  to  the  public 
of  death,  personal  injiuy.  or  property 
damage  likely  to  result  from  escaped 
violent  prisoners  and  the  resources 
expended  by  State  and  local  law 
enforcement  in  the  re-capture  of  such 
prisoners,  the  burdens  imposed  by  these 
regulations  appear  to  the  Department  to 
be  justified  by  the  benefits. 

Executive  Order  13132 

The  rule  only  covers  the  business 
practices  of  private  companies.  This 
rule  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  section  6  of 
Executive  Order  13132.  it  is  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  summary 
impact  statement. 


hxec  utuf  Order  IJ'tHH 

This  ruiL-  mt'vis  tin-  dpplicable 
standards  set  forth  in  sections  3(a)  and 
3(b)  of  Executive  Order  12988.  Civil 
lustice  Reform 

Paperwork  Reduction  AH 

This  rule  imposes  no  new  information 
collection  requirements. 

Kmal  Kpi;ulator\  Mf'\il)ilitv  Act 
Analysis 

The  Department  drafted  this  rule  in  a 
way  to  minimize  its  impact  on  small 
businesses  while  meeting  its  intended 
objectives.  At  several  places  in  the 
proposed  rule,  the  Department 
specifically  requested  information  from 
affected  entities.  This  information  was 
requested,  in  part,  to  assist  the 
Department  in  determining  the  nature 
and  extent  of  the  impact  the  final  rule 
will  have  on  affected  entities.  Although 
the  Department  received  some 
comments,  the  information  it  received 
was  not  sufficiently  detailed  to  allow  it 
to  state  with  certainty  that  this  rule,  if 
promulgated,  will  not  have  the  effect  on 
small  businesses  of  the  type  described 
in  5  U.S.C.§605.  Accordingly,  the 
Department  has  prepared  the  following 
final  Regulatory  Flexibility  Act  analysis 
in  accordance  with  5  U  S  C  ^  603 

A.  \f>'(l  l-nr  .imi  ( )b)«M  tut-',  (if   This 
I  iii.il  Kuir 

This  final  rule  will  implement  the 
Act.  which  requires  the  Attorney 
General  to  establish  regulations 
imposing  minimum  safety  and  security 
standards  on  private  companies  engaged 
in  transporting  violent  prisoners  for 
State  and  local  jurisdictions.  The  Act 
reflects  Congress'  concerns  about  the 
growing  number  of  State  and  local 
jurisdictions  that  are  utilizing  the 
services  of  private  companies  as  an 
alternative  to  sworn  law  enforcement 
officers  when  transporting  violent 
prisoners.  Congress  found  that  violent 
prisoners  have  escaped  from  private 
transport  companies  and  that  these 
escapes  have  led  to  further  crimes 
committed  by  the  escaped  prisoners  as 
well  as  significant  expenditures  by  law 
enforcement  units  attempting  to  capture 
the  escapees.  As  a  result  of  these 
findings,  Congress  determined  that  it 
was  necessary  to  regulate  the  private 
prisoner  transport  industry  in  order  to 
enhance  public  safety.  Congress 
required  that  the  Department  consult 
with  the  ACA  and  the  private  prisoner 
transport  industry  in  promulgating  these 
regulations.  Details  concerning  these 
consultations  are  set  forth  in  the 
proposed  rule.  66  FR  64934,  64941. 


B.  l)«'s<  ription  and  Kslimalfs  ot  the 
Number  ot  Small  Kntities  .Xffected  hv 
This  Final  Rule 

A  "sniail  business"  is  defined  by  the 
Regulatory  Flexibility  Act  (RFA)  to  be 
the  same  as  a  "small  business  concern" 
under  the  Small  Business  Act  ("SBA"), 
15  U.S.C.  §  32.  Under  the  SBA.  a  "small 
business  concern"  is  one  that:  (1)  Is 
independently  owned  and  operated:  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  the  SBA  '.  As  the 
demand  for  transporting  prisoners 
increases,  local  and  State  governments 
find  themselves  unable  to  handle  all 
their  transportation  needs.  Therefore, 
these  governmental  entities  enter  into 
contracts  with  private  companies  to 
provide  for  the  transportation  of  their 
violent  prisoners. 

Based  upon  the  information  available 
to  the  Department  at  present,  there 
appear  to  be  two  distinct  groups  of 
businesses  in  the  private  prisoner 
transport  industry:  larger  companies 
that  contract  with  various  jurisdictions 
nationwide,  and  smaller  entities  often 
made  up  of  a  few  individuals  who 
provide  transportation  for  law 
enforcement  departments  on  an  as- 
needed  basis.  Both  groups  of  private 
transport  companies  would  be  regulated 
by  this  rule  and  both  fall  under  the 
definition  of  a  "small  business" 
pursuant  to  the  RFA.  The  discussion  in 
this  section  will  first  focus  on  the  larger 
companies  involved  in  transporting 
violent  pri-soners  and  then  examine 
issues  specific  to  the  smaller  companies. 

1   Larger  Private  Prisoner  Transport 
Companies 

In  passing  the  Act.  Congress 
specifically  called  upon  the  Attorney 
General  to  consult  with  the  ACA  and 
the  private  prisoner  transport  industry. 
During  these  consultations,  the 
Department  learned  that  there  are 
approximately  10  to  12  larger  private 
prisoner  transport  companies  currently 
operating  in  the  United  States.  However, 
there  is  no  public  or  private  entity  that 
monitors  when  a  private  prisoner 
transport  business  enters  or  exits  the 
industry.  Therefore,  it  is  difficult  to 
accurately  estimate  the  number  of 
industry  participants.  The  Department 
has  drafted  this  rule  to  have  the 
minimum  possible  impact  on  these 
businesses  while  still  complying  with 
the  intent  of  the  Act.  During  the 
Department's  consultations,  it  was 
informed  that  many  of  the  minimum 
standards  contained  in  this  rule  are 


'  See  5  use.  5601(3)  (incorporaling  by  reference 
the  definition  of  "small  business  concern"  in  15 
U.S.C.  §632). 
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already  followed  by  the  larger 
companies.  In  some  instances,  the  larger 
industry  participants  have  actually 
adopted  more  stringent  internal 
standards  than  those  that  would  be 
imposed  bv  the  rule.  Where  the  rule 
requires  companies  to  implement  a 
practice  not  currently  followed, 
industry  opinion  was  taken  into 
consideration  so  as  to  impose  no  greater 
burden  than  necessary. 

2.  Smaller  Entities  Engaged  in  the 
Transport  of  Violent  Prisoners 

In  addition  to  the  larger  private 
companies  that  transport  prisoners,  the 
Department  believes  that  there  is  a  large 
number  of  smaller  entities  that  contract 
with  State  and  local  authorities  to 
transport  prisoners.  Although  the 
Department  does  not  have  an  exact 
number  of  smaller  companies,  the  ACA 
and  industry  leaders  estimated  that  500 
such  entities  may  exist.  The  Department 
was  informed  that  these  entities  are 
often  composed  of  merely  one  or  two 
people  who  enter  into  contracts  with 
sheriffs'  offices  on  an  as-needed  basis.  It 
is  therefore  difficult  to  address  the 
impact  that  the  regulation  would  have 
on  the  smaller  participants  in  the 
industry  without  knowing 
approximately  how  many  of  these 
smaller  entities  transport  violent 
prisoners  (and  therefore  would  be 
regulated)  or  what  their  current  safety 
and  security  practices  are.  However,  the 
Department  is  concerned  that  these 
smaller  companies  will  experience  the 
greatest  impact  as  a  result  of  these 
regulations.  For  example,  a  minimum 
standard  that  imposes  a  ratio  of  at  least 
one  guard  for  every  six  violent  prisoners 
might  be  a  greater  burden  to  a  smaller 
entity  that  lacks  the  personnel  resources 
of  a  larger  company.  Similarly,  the  need 
to  possess  a  sufficient  amount  of 
specialized  equipment,  as  required  by 
these  regulations,  could  create  a  greater 
economic  burden  on  smaller  entities. 

3.  Impact  of  These  Regulations  on  Small 
Governmental  Entities 

In  section  3(2)  of  the  Act,  Congress 
specifically  exempted  from  the 
minimum  standards  any  Federal.  State, 
or  local  governmental  entity  engaged  in 
the  transport  of  violent  prisoners.  The 
rule  does  not  regulate  these  entities. 
However,  the  Department  is  cognizant 
of  the  possibility  that  these  regulations 
may  place  a  burden  on  small 
governmental  entities  that  contract  with 
private  prisoner  transport  companies. 
The  Department  therefore  consulted 
with  the  National  Sheriffs'  Association 
and  the  American  Jail  Association,  as 
well  as  representatives  from  local  police 
departments,  to  gain  a  better 


understanding  of  the  impact  this  rule 
will  have  on  their  operations.  In 
addition,  the  Department  requested 
comments  from  these  entities  in  the 
proposed  rule  and  received  a  comment 
from  the  National  Sheriffs'  Association, 
which  indicated  its  full  support  for  the 
regulations  as  proposed. 

C.  Specific  Requirements  Imposed  That 
Would  Impact  Private  Companies 

1 .  Standards  Requiring  the  Use  of 
Specialized  Equipment 

Some  of  the  minimum  standards 
established  by  this  rule  might  require 
private  companies  to  purchase  various 
pieces  of  equipment,  thereby  causing  an 
increase  in  expenditures.  The  standards 
regarding  mandatory  restraints, 
uniforms  for  agents,  identification 
credentials  for  agents,  and  uniforms  for 
violent  prisoners  fall  into  this  category. 
By  imposing  these  standards,  companies 
that  are  not  already  in  possession  of 
these  items,  or  not  in  possession  of  a 
sufficient  quantity,  would  have  to 
purchase  them  in  order  to  satisfy  the 
requirements  of  the  regulations. 
However,  after  consulting  with 
representatives  from  the  industry,  the 
Department  believes  that  the  rule  will 
not  have  a  significant  economic  impact 
on  the  larger  entities  in  the  private 
prisoner  transport  industry.  With  the 
exception  of  prisoner  uniforms,  all 
companies  consulted  indicated  that  they 
currently  require  the  use  of  all 
equipment  specified  in  this  rule.  The 
companies  currently  use  hand-cuffs,  leg 
chains,  and  waist  chains,  and  all  agents 
are  issued  uniforms  and  possess 
credentials.  Therefore,  this  rule  will  not 
propose  any  new  standards  that  require 
extra  expenditures.  Indeed,  the  private 
companies  consulted  by  the  Department 
indicated  that,  in  many  instances,  they 
require  more  equipment  than  the  rule 
requires.  For  example,  many  of  the 
companies  require  "black  boxes"  on 
their  restraints  in  order  to  prevent  a 
prisoner  from  picking  the  lock.  In 
addition,  many  of  the  companies  require 
their  agents  to  have  Global  Positioning 
Systems  in  their  transport  vehicles,  a 
feature  that  goes  well  beyond  the 
standards  required  by  this  rule.  The 
larger  companies  in  the  industry  do  not 
currently  require  prisoner  uniforms  for 
all  violent  prisoners.  This  rule 
implements  a  mandatory  provision  of 
the  Act  that  requires  violent  prisoners  to 
be  transported  in  brightly  colored 
clothing  that  clearly  identifies  the 
wearer  as  a  violent  prisoner.  Because 
there  is  no  current  policy  on  prisoner 
attire,  this  standard  would  require 
companies  to  invest  in  a  sufficient 
number  of  prisoner  uniforms.  Since  the 


Department  received  no  responses  to  its 
request  in  the  proposed  rule  for 
comments  on  the  advantages  of  a 
standardized  uniform,  the  Department 
does  not  establish  a  standardized 
uniform  in  this  final  rule. 

2.  Training 

This  rule  requires  private  companies 
to  train  their  employees  in  six 
enumerated  areas  for  a  minimum  of  100 
total  hours  of  training  before  the 
employee  may  transport  violent 
prisoners.  This  standard  might  require 
private  companies  to  incur  the  cost  of 
training  where  their  current  practices 
fail  to  meet  the  standard.  Companies 
would  need  to  engage  qualified 
instructors  with  the  ability  to  properly 
train  personnel.  However,  all  of  the 
companies  consulted  by  the  Department 
currently  have  training  procedures  in 
place,  many  of  which  are  more 
extensive  than  those  required  by  the 
proposed  rule.  Most  of  the  companies 
indicated  that  they  require  firearms 
training  equivalent  to  the  training 
received  by  law  enforcement  officers.  In 
addition,  all  of  the  companies  consulted 
require  their  personnel  to  undergo 
follow-up  training  during  the  course  of 
employment.  It  is  therefore  unlikely  that 
the  new  training  standards  will  have  a 
significant  impact  on  the  larger  industry 
participants. 

3.  Personnel 

The  rule  requires  a  minimum  ratio  of 
one  guard  for  every  six  violent  prisoners 
during  transport.  It  is  possible  that  this 
standard  would  require  companies  to 
increase  their  personnel  in  order  to  meet 
the  mandated  ratio.  However,  most  of 
the  larger  companies  from  which  the 
Department  received  comments  and 
other  information  indicated  that  they 
already  impose  minimum  guard-to- 
prisoner  ratios,  all  of  which  are  more 
stringent  than  the  one  established  in 
this  rule. 

4.  Other  Standards  Imposed  on 
Companies 

Many  of  the  minimum  standards  in 
this  rule  will  place  affirmative  duties"  on 
private  prisoner  transport  companies. 
The  standards  dealing  with  pre- 
employment  background  checks  and 
drug  testing,  notification  of  local  law 
enforcement  24  hours  before  scheduled 
stops,  and  immediate  notification  of  law 
enforcement  should  an  escape  occur  all 
fall  into  this  category.  Of  these,  only  the 
first  standard  regarding  conducting 
background  checks  and  drug  testing 
carries  with  it  the  possibility  of 
significantly  increased  expenditures. 
While  the  notification  requirements  in 
this  rule  do  place  an  affirmative  duty  on 
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the  companies,  they  do  not  impose  any 
significant  economic  burden  on  the 
companies.  For  example.  §  97.20(b) 
requires  that  vehicles  be  equipped  with 
a  communications  system  capable  of 
immediately  notifying  officials  of  an 
escape.  This  requirement  could  be  met 
by  something  as  simple  as  a  cellular 
telephone.  However,  the  Department 
acknowledges  that  not  all  areas  have 
cell  phone  service,  and  therefore 
companies  may  be  forced  to  use  a  more 
expensive  alternative  in  those  areas. 

5.  Impact  on  Smaller  Entities 

The  Department  does  not  have  any 
specific  information  about  how  much  of 
an  economic  impact  this  rule  might 
have  on  the  smaller  industry 
participants  in  the  foregoing  areas: 
specialized  equipment,  training, 
personnel,  background  checking,  and 
drug  testing.  However,  it  is  reasonable 
to  assume  some  aspects  of  this  rule  may 
have  a  proportionately  larger  economic 
impact  upon  small  entities.  For 
example,  this  may  be  the  case  with 
respect  to  equipment  purchases  where, 
typically,  the  larger  the  quantity 
purchased,  the  lower  the  per  unit  cost 
becomes.  Given  the  inexpensive  nature 
of  handcuffs,  leg  irons,  and  waist 
chains,  however,  the  additional  cost 
burden  should  not  be  significant, 
especially  because  private  prisoner 
transport  companies  are  likely  already 
to  possess  this  equipment.  With  respect 
to  the  training  requirements,  there  may 
be  a  greater  impact  on  a  small  prisoner 
transport  entity  that  might  have  only 
one  or  two  employees.  Such  an  entity 
might  temporarily  have  to  suspend 
operations  while  its  agents  undergo 
training.  On  the  other  hand,  a  larger 
entity  with  more  employees  might  be 
able  to  continue  operations  while  its 
employees  rotate  through  training. 
Similarly,  it  might  be  easier  for  larger 
entities  to  meet  the  minimum  guard-to- 
prisoner  ratio  than  it  would  be  for 
smaller  entities.  It  should  be  stressed, 
however,  that  in  promulgating  these 
regulations,  the  Department  is  merely 
implementing  the  requirements  of  the 
Act  and  that  it  has  attempted  to  do  so 
with  the  least  economic  impact  upon 
any  entity,  large  or  small. 

n   Reportini;  .imi  Rprordkft'pini; 
KequirfiiifiilN 

This  rule  does  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  private  prisoner 
transport  companies  or  on  the  State  and 
local  entities  that  contract  with  them. 


E.  Issut's  Raised  and  Mtemativi's 
Smy»»'st«'(i 

1   Issues  Raised 

While  consulting  with  rt[ir>  ^.  nt.itives 
of  the  larger  companies,  the  D.p.irtment 
was  apprised  of  an  issue  com  -rnniii  th- 
impact  that  this  rule  would  h,t\  •     n 
sheriffs'  departments  trut  .iiiciiiv 
private  comp.inip';  t.  -  mmii spurt  %  ii'l'Mit 
prisoners.  A'  ■   'ninu:  t-  liiinrriMti-'n 
provided  ti'  '.■:■■  1  li-iMr'niMn!    riutny  oi 
the  local  lau     :i!  jri  -  mtii'     tin  t>s  across 
the  nation  employ  smaller  entities  to 
transport  prisoners,  not  the  major 
companies,  when  the  need  arises.  The 
Department,  however,  cannot  exempt 
these  smaller  entities  from  the  standards 
because  they  clearly  fall  into  the 
definition  of  "private  prisoner  transport 
company"  provided  by  Congress  in  the 
Act.  It  is  important  to  note  that  this  rule 
does  not  impose  any  minimum 
standards  on  governmental  entities  nor 
on  their  employees  engaged  in  official 
conduct.  However,  the  Department 
acknowledges  the  possibility  that  these 
entities  may  be  indirectly  affected  in 
contracting  with  private  companies. 

2.  Alternatives  Suggested 

An  alternative  suggestion  was  made 
during  a  consultation  meeting  between 
the  Department  and  industry 
representatives  concerning  whether  the 
Department  should  provide  more 
guidance  as  to  the  quality  of  training 
required  by  this  proposed  rule.  It  was 
suggested  that  an  association,  such  as 
the  ACA.  should  develop  an  accredited 
training  program  and  that  any  final  rule 
should  require  private  companies  to 
receive  accreditation  from  such  a 
specified  program.  However,  under 
constitutional  delegation  principles,  the 
Department  would  need  to  approve  the 
standards  recommended  by  the  private 
entity  and  such  standards  would  be 
subject  to  notice  and  comment. 
Therefore,  while  the  Department 
believes  that  this  suggestion  is  worth 
further  consideration,  the  Department 
declines  at  this  time  to  impose  any 
requirements  regarding  the  quality  of 
training.  A  second  alternative  that  was 
suggested  pertained  to  the  requirement 
that  private  companies  notify  local  law 
enforcement  when  traveling  through  a 
jurisdiction.  Initially,  the  Department 
intended  to  require  24-hour  advance 
notification  to  local  law  enforcement  of 
any  scheduled  stop  within  a 
jurisdiction,  with  "scheduled  stop" 
broadly  defined.  However,  it  was 
suggested  during  the  Department's 
consultations  with  law  enforcement  and 
industry  leaders  that  the  definition  of 
"scheduled  stop"  should  be  more 
narrowly  defined.  Law  enforcement 


groups  and  industry  leaders  agreed  that 
if  a  transport  company  had  to  provide 
notification  for  any  stop,  including  for 
su(  h  things  as  refueling,  eating,  and 
bathrndin  trips  fh»'  notification 
rt'ipiirciufnt  i  laiKi  pose  a  security 
thr>Mt    rhfrt'furr,  tti.'  IlfpHrtiin'iit  has 
1  iiiistrut>(i  iiuir*' twrniw  1\  tht    i^fiiution 
of  "scheduled  stop  '  so  that  \hf 
regulations  apply  only  to  prHdett'niuned 
stops  at  State.  1(>(  al.  or  private 
corrtM  rii.ii.il  t.n  ilitn-s  fur  thf  purpose  of 
loading  ui  unli!d(iing  prist, n-rs,  or  using 
such  facilities  for  ovarii lut It   "i"'!!     r 
restroom  breaks.  The  Departmtni 
believes  such  a  definition  is  (diisistHnt 
'vMth  ( jint^ri'ss'  intcn!  m  usiiii;  that 
phras'"  iinii  Its  iiu-aiiMii;  uinitT  tti.-  Ai  t 
A  third  .tltrrii.itiv  !■  v\,ts  suk;>.',i'st<-(l  that 
W'-'jii!  ii.ivf  .ifl.ivr.i  th"  i!npli'niiMi!,itiiin 
dli'A  rl\\i>n  t'lnrlit  m!  ttl<'sf  pri>\  is|,,us  tu 

allow  smaller  entities  a  longer  period  m 
which  to  comply  with  the  new 
regulations.  The  Act  provides  no 
authority  for  delayed  implementation  or 
delayed  enforcement  of  the  new 
regulations.  It  is  the  Department's  view 
that  public  safety  would  be  most 
effectively  protected  if  these  minimum 
safety  and  security  standards  are 
applied  to  all  private  prisoner 
transportation  companies  equally, 
without  regard  to  the  size  of  the 
company 

F.  Conclusion 

The  Department  believes  that,  given 
the  mandatory  nature  of  the  Act,  this 
rule  meets  its  stated  objectives  while 
reducing  as  much  as  possible  the 
burden  imposed  on  private  companies 
engaged  in  the  private  transport  of 
violent  prisoners.  As  statutorily 
required,  the  Department  consulted 
with  industry  leaders  and  the  ACA  in 
developing  this  rule.  The  Department 
took  into  account  their  concerns,  as  well 
as  the  concerns  of  law  enforcement 
representatives,  in  drafting  the  rule.  The 
Department  intends  to  maintain  an  on- 
going dialogue  with  the  affected 
industry  and  law  enforrement  entities. 

List  of  Subjects  in  28  CFR  Part  97 

Business  and  industry.  Penalties, 
Prisoners,  Transportation. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  part  M7  of  chapter  1  of 
Title  28  of  th»-  (  .'d.      !  !  ••drral 
Regulations  is   iiiil..!  t-  r>Md  as  follows: 

PART  97— STANDARDS  FOR  PRIVATE 
ENTITIES  PROVIDING  PRISONER  OR 
DETAINEE  SERVICES 

Sw. 

97  1     Purpose. 

97.2     Definitions. 

97.11  Pre-employment  screening. 

97.12  Employee  training. 
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97.13  Maximum  driving  time. 

97.14  Guard-to-prisoner  ratio. 

97.15  Employee  uniforms  and 
identincation. 

97.16  Clothing  requirements  for  transported 
violent  prisoners. 

97.17  Mandatory  restraints  to  be  used  while 
transporting  violent  prisoners. 

97.18  Notification  of  local  law  enforcement 
prior  to  scheduled  stops. 

97.19  Immediate  notification  of  local  law 
enforcement  in  the  event  of  an  escape. 

97.20  Standards  to  ensure  the  safety  of 
violent  prisoners  during  transport. 

97.22     No  pre-emption  of  federal.  Stale,  or 

local  laws  or  regulations. 
97.24     No  civil  defense  created. 
97,30    Enforcement. 

Authority:  Pub.  L.  106-560,  114  Stat.  2784 
(42  U.S.C.  13726b). 

§97  1      Purpose 

This  part  implements  the  provisions 
of  The  Interstate  Transportation  of 
Dangerous  Criminals  Act  of  2000,  Public 
Law  106-560,  114  Stat.  2784  (42  U.S.C. 
13726b)  (enacted  December  21,  2000) 
("the  Act"),  to  provide  minimum 
security  and  safety  standards  for  private 
companies  that  transport  violent 
prisoners  on  behalf  of  State  and  local 
jurisdictions. 

§  97.2    Definitions. 

(a)  C'n7ne  of  violence.  The  term  "crime 
of  violence"  has  the  same  meaning  as  in 
section  924(c)(3)  of  title  18,  United 
States  Code.  Section  924(c)(3)  states  that 
the  term  crime  of  violence  means  an 
offense  that  is  a  felony  and  has  as  an 
element  the  use,  attempted  use,  or 
threatened  use  of  physical  force  against 
the  person  or  property  of  another,  or 
that  by  its  nature,  involves  a  substantial 
risk  that  physical  force  against  the 
person  or  property  of  another  may  be 
used  in  the  course  of  committing  the 
offense. 

(b)  Private  prisoner  transport 
company-  The  term  "private  prisoner 
transport  company  "  ("company") 
means  any  entity,  other  than  the  United 
States,  a  State,  or  an  inferior  political 
subdivision  of  a  State,  that  engages  in 
the  business  of  transporting  for 
compensation  individuals  committed  to 
the  custody  of  any  State  or  of  an  inferior 
political  subdivision  of  a  State,  or  any 
attempt  thereof. 

(c)  Violent  prisoner.  The  term  "violent 
prisoner"  means  any  individual  in  the 
custody  of  a  State  or  an  inferior  political 
subdivision  of  a  State  who  has 
previously  been  convicted  of  or  is 
currently  charged  with  a  crime  of 
violence  or  any  similar  statute  of  a  State 
or  the  inferior  political  subdivisions  of 

a  State,  or  any  attempt  thereof. 


§97.11    Pre-employment  screening. 
'  Private  prisoner  transport  companies 
must  adopt  pre-employment  screening 
measures  for  edl  potential  employees. 
The  pre-employment  screening 
measures  must  include  a  background 
check  and  a  test  for  use  of  controlled 
substances.  The  failure  of  a  potential 
employee  to  pass  either  screening 
measure  will  act  as  a  bar  to 
employment. 

(a)  Background  checks  must  include: 

(1)  A  fingerprint-based  criminal 
background  check  that  disqualifies 
persons  with  either  a  prior  felony 
conviction  or  a  State  or  Federal 
conviction  for  a  misdemeanor  crime  of 
domestic  violence  as  defined  in  18 
U.S.C.  921; 

(2)  A  Credit  Report  check; 

(3)  A  physical  examination;  and 

(4)  A  personal  interview. 

(b)  Testing  for  controlled  substances. 
(1)  Pre-employment  testing  for 
controlled  substances  must  be  in 
accordance  with  applicable  State  law. 

(2)  In  the  event  that  there  is  no 
applicable  State  law.  pre-employment 
testing  for  controlled  substances  must 
be  in  accordance  with  the  provisions  of 
Department  of  Transportation 
regulations  at  49  CFR  382,301  which 
will  apply  regardless  of  whether  a 
private  prisoner  transport  company  is 
covered  by  Department  of 
Transportation  regulations. 

(c)  "The  criminal  background  check 
references  in  paragraph  (a)(1)  of  this 
section  may  not  be  submitted  directly  to 
the  FBI  or  any  other  Federal  agency.  The 
private  prisoner  transport  companies 
must  arrange  the  procedures  for 
accomplishing  the  criminal  background 
checks  with  their  contracting 
governmental  agencies.  In  the  event  that 
the  private  prisoner  transport  company 
is  contracting  with  a  privately  run 
incarceration  facility,  and  not  directly 
with  a  governmental  entity,  the  private 
prisoner  transport  company  will  have  to 
make  arrangements  through  the  private 
incarceration  facility  to  have  the  checks 
completed  by  the  governmental  entity 
ulfimatelv  requestiniJ  the  transport. 

§97.12     Employee  training. 

Private  prisoner  transport  companies 
must  require  the  completion  of  a 
minimum  of  100  hours  of  employee 
training  before  an  employee  may 
transport  violent  prisoners.  Training 
must  include  instruction  in  each  of 
these  six  areas: 

(a)  Use  of  restraints; 

(b)  Searches  of  prisoners; 

(c)  Use  of  force,  including  use  of 
appropriate  weapons  and  firearms; 

(d)  Cardiopulmonary  resuscitation 
(CPR); 


(e)  Map  reading;  and 

(f)  Defensive  driving 

§97.13     Maximum  ar-ving  tirne. 

Companies  covered  under  this  part 
must  adhere  to  the  maximum  driving 
time  provisions  applicable  to 
commercial  motor  vehicle  operators,  as 
set  forth  in  Department  of 
Transportation  regulations  at  49  CFR 
395.3  which  will  apply  regardless  of 
whether  a  private  prisoner  transport 
company  is  covered  by  Department  of 
Transportation  regulations. 

§97  14     Guard-to-p^'sone'- 'at'O 

Companies  covered  under  this  part 
must  adhere  to  certain  minimum 
standards  with  respect  to  the  number  of 
employees  required  to  monitor  violent 
prisoners  during  transportation.  Private 
prisoner  transport  companies  must 
ensure  that  at  least  one  guard  be  on  duty 
for  ever>'  six  violent  prisoners 
transported.  This  requirement  does  not 
preclude  a  contracting  entity  from 
establishing  more  stringent  guard-to- 
prisoner  ratios. 


§97.15     Employee  untfcf 
Identification 


aio 


(a)  Employee  uniforms.  Uniforms 
used  by  private  prisoner  transport 
companies  must  meet  the  following 
requirements; 

(1)  Uniforms  must  be  readily 
distinguishable  in  style  and  color  from 
official  uniforms  worn  by  United  States 
Department  of  Justice  employees  who 
transport  violent  offenders; 

(2)  Uniforms  must  prominently 
feature  a  badge  or  insignia  that 
identifies  the  employee  as  a  prisoner 
transportation  employee;  and 

(3)  Uniforms  must  be  worn  at  all 
times  while  the  employee  is  engaged  in 
the  transportation  of  violent  prisoners. 

(b)  Employee  identification. 
Identification  utilized  by  private 
prisoner  transport  companies  must  meet 
the  following  requirements: 

(1)  The  identification  credentials  must 
clearly  identify-  the  employee  as  a 
transportation  employee.  The 
credentials  must  have  a  photograph  of 
the  employee  that  is  at  least  one  inch 
square,  a  printed  personal  description  of 
the  employee  including  the  employee's 
name,  the  signature  of  the  employee, 
and  date  of  issuance;  and 

(2)  The  employee  must  display  proper 
identification  credentials  on  hjs  or  her 
uniform  and  ensure  that  the 
identification  is  visible  at  all  times 
during  the  transportation  of  violent 
prisoners. 


(  I'.I.M.li    Kl■l;l^I^'r 
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Companies  covered  under  this  part 
must  ensure  that  all  violent  pri.soners 
they  transport  are  clothed  in  brightly 
colored  clothing  that  clearly  identifies 
them  as  violent  prisoners,  unless 
security  or  other  sp(H;ific  considerations 
make  such  a  requirement  inappropriate. 


M.ind.ftufy   'pstrnmts  •( 
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i«rniie  uansportmg  violent  pn^ocier-, 

Companies  covered  u^jler  this  part 
must,  at  a  minimum,  require  that  violent 
prisoners  be  transported  wearing 
handcuffs,  leg  irons,  and  waist  chains 
unle.ss  the  use  of  all  three  restraints 
would  create  a  serious  health  risk  to  the 
prisoner,  or  extenuating  circumstances 
(such  as  pregnancy  or  physical 
disability)  make  the  use  of  all  three 
restraints  impracticable. 

§97  18    Notification  ol  locallaw 
entorcement  prior  to  scheduled  stops. 

When  transporting  violent  prisoners, 
private  prisoner  transport  companies  are 
required  to  notify  local  law  enforcement 
officials  24  hours  in  advance  of  any 
scheduled  stops  in  their  jurisdiction. 
For  the  purposes  of  this  part,  a 
scheduled  stop  is  defined  as  a 
predetermined  stop  at  a  State,  local,  or 
private  correctional  facility  for  the 
purpose  of  loading  or  unloading 
prisoners  or  using  such  facilities  for 
overnight,  meal,  or  rostroom  breaks. 
Scheduled  stops  do  not  include  routine 
fuel  stops  or  emergencv  stops. 

§97  19    Immediate  notification  of  local  law 
enforcement  in  the  event  of  an  escape 

Private  prisoner  transport  companies 
must  be  sufficiently  equipped  to 
provide  immediate  notification  to  law 
enforcement  in  the  event  of  a  prisoner 
escape.  Law  enforcement  officials  must 
receive  notification  no  later  than  15 
minutes  after  an  escape  is  detected 
unless  the  company  can  demonstrate 
that  extenuating  circumstances 
necessitated  a  longer  delay.  In  the  event 
of  the  escape  of  a  violent  prisoner,  a 
private  prisoner  transport  company 
must: 

(a)  Ensure  the  safety  and  security  of 
the  remaining  pri.soners; 

(b)  Provide  notification  within  15 
minutes  to  the  appropriate  State  and 
local  law  enforcement  officials: 

(c)  Provide  notification  as  soon  as 
practicable  to  the  governmental  entity  or 
the  privately  run  incarceration  facility 
that  contracted  with  the  transport 
company;  and 

(d)  Provide  complete  descriptions  of 
the  escapee  and  the  circumstances 
surrounding  the  escape  to  State  and 


lucai  law  enlorcement  officials  if 
needed 

b^'  ti       Stancla'ds  to  pnsure  the  safety  o* 
wiOiP'it  prisoners  dunnq  transport 

LjUinuiiii i*'s  i  i)\i"H'ii  iiiiii<  i  iiii.s  section 
must  comply  with  applicable  State  and 
federal  laws  that  govern  the  safety  of 
violent  prisoners  during  transport.  In 
addition,  companies  covered  under  this 
section  are  to  ensure  that: 

(a)  Protective  measures  are  in  place  to 
ensure  that  all  vehicles  are  safe  and 
well-maintained; 

(b)  Vehicles  are  equipped  with 
efficient  communications  systems  that 
are  capable  of  immediately  notifying 
State  and  local  law  enforcement  officials 
in  the  event  of  a  prisoner  escape; 

(c)  Policies,  practices,  and  procedures 
are  in  effect  to  ensure  the  health  and 
physical  safety  of  the  prisoners  during 
transport,  including  a  first-aid  kit  and 
employees  who  are  qualified  to 
dispense  medications  and  administer 
CPR  and  emergency  first-aid; 

(d)  Policies,  practices,  and  procedures 
are  in  effect  to  prohibit  the  mistreatment 
of  prisoners,  including  prohibitions 
against  covering  a  prisoner's  mouth 
with  tape,  the  use  of  excessive  force, 
and  .sexual  mi.sconduct; 

(e)  Policies,  practices,  and  procedures 
are  in  effect  to  ensure  that  juvenile 
prisoners  are  separated  from  adult 
prisoners  during  transportation,  where 
practicable; 

(f)  Policies,  practices,  and  procedures 
are  in  effet:t  to  ensure  that  female 
prisoners  are  separated  from  male 
prisoners  during  transportation,  where 
practicable; 

(g)  Policies,  practices,  and  procedures 
are-  in  effect  to  ensure  that  female  guards 
are  on  duty  to  supervise  the 
transportation  of  female  violent 
prisoners,  where  practicable: 

(h)  Staff  are  well  trained  in  the 
handling  and  restraint  of  prisoners, 
including  the  proper  use  of  firearms  and 
other  restraint  devices,  and  have 
received  specialized  training  in  the  area 
of  sexual  harassment:  and 

(i)  Private  transport  companies  are 
responsible  for  taking  reasonable 
measures  to  insure  the  well  being  of  the 
prisoners  in  their  custody  including,  but 
not  limited  to,  necessary  stops  for 
restroom  use  and  meals,  proper  heating 
and  ventilation  of  the  transport  vehicle, 
climate-appropriate  uniforms,  and 
prohibitions  on  the  use  of  tobacco,  in 
anv  form.  >n  '^"'  tr-insonrt  V't'hirlr 

§97.22     No  p.e  ecipio'i  ot  federal.  State,  or 
local  laws  or  requi^ttons. 

The  regulations  in  this  part 
implement  the  Act  and  do  not  pre-empt 


any  applicable  federal.  State,  or  local 
law  that  may  impose  additional 
obligations  on  private  prisoner  transport 
companies  or  otherwise  regulate  the    , 
transportation  of  violent  prisoners.  All 
federal  laws'and  regulations  governing 
interstate  commerce  will  continue  to 
apply  to  private  prisoner  transport 
companies  including,  but  not  limited  to: 
federal  laws  regulating  the  possession  of 
weapons.  Federal  Aviation  , 

Administration  or  Transportation 
Security  Administration  rules  and 
regulations  governing  travel  on 
commercial  aircraft,  and  all  applicable 
federal.  State,  or  local  motor  carrier 
regulations.  The  regulations  in  this  part 
in  no  way  pre-empt,  displace,  or  affect 
the  authority  of  States,  local 
governments,  or  other  federal  agencies 
to  address  these  issues. 

§97.24     No  civi!  defense  created. 

The  regulations  in  this  part  on  private 
prisoner  transport  companies  are  not 
intended  to  create  a  defense  to  any  civil 
action,  whether  initiated  by  a  unit  of 
government  or  any  other  party. 
Compliance  with  the  regulations  in  this 
part  is  not  intended  to  and  does  not 
establish  a  defense  against  an  allegation 
of  negligence  or  breach  of  contract. 
Regardless  of  whether  a  contractual 
agreement  establishes  minimum 
precautions,  the  companies  affected  by 
the  regulations  in  this  part  will  remain 
subject  to  the  standards  of  care  that  are 
imposed  by  constitutional,  statutory, 
and  common  law  upon  their  activities 
(or  other  activities  of  a  similarly 
hazardous  nature). 


§97.30     fnforcement 

Any  person  who  is  found  in  violation 
of  the  regulations  in  this  part  will: 

(a)  Be  liable  to  the  United  States  for 
a  civil  penalty  in  an  amount  not  to 
exceed  $10,000  for  each  violation: 

(b)  Be  liable  to  the  United  States  for 
the  costs  of  prosecution;  and 

(c)  Make  restitution  to  any  entity  of 
the  United  States,  of  a  State,  or  of  an 
inferior  political  subdivision  of  a  State, 
that  expends  funds  for  the  purpose  of 
apprehending  any  violent  prisoner  who 
escapes  from  a  prisoner  transport 
company  as  the  result,  in  whole  or  in 
part,  of  a  violation  of  the  regulations  in 
this  part  promulgated  pursuant  to  the 
Act. 

DHled:  Docember  19.  2002. 
John  Ashcroft. 
Attorney  General. 
|FR  Dm  .  02-:i2fiOH  Filed  12-24-02:  8:45  ami 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  48  and  75 

RIN  1219-A33 

Emergency  Temp>orary  Standard: 
Correction 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Emergency  Temporary 
Standard;  correction. 

SUMMARY:  This  document  corrects  errors 
that  appeared  in  MSHA's  preamble  for 
Emergency  Evacuations:  Emergency 

!-"inal  Rule. 

EFFECTIVE  DATE:  December  26,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.jjAiii  \\    Nil  liuiv.  jr  .  DirL'Ltur.  Office 
of  Standards,  Regulations,  and 

y  .1  i.tni  "s,  MSHA    'L'OL'"  f)tn-q440. 

SUPPLEMENTARY  INFORMATION;  On 
December  12,  2002,  we  (MSHA) 
published  in  the  Federal  Register  (67 
FR  76658)  an  Emergeni  \  lemporary 
Standard  on  Emergency  Evacuations.  In 
a  separate  document,  the  Office  of  the 
Federal  Register  has  corrected  a  printing 
error  in  the  regulatory  text:  On  p.  76665, 
third  column,  next  to  last  line  of  the  last 
paragraph,  the  Federal  Register  has 
corrected  "(a)(1)"  to  read  "(a)(1)  through 
(4)".  The  preamble  contained  errors; 
therefore,  we  are  correcting  the 
preamble  to  the  rule  as  follows: 

1.  On  p.  76659,  third  column,  last 
line,  change  "determined"  to 
"concluded". 

2.  On  p.  76660,  first  column,  17th  & 
18th  lines,  correct  "report  concluded" 
to  read  "team  alsoxletermined". 

3.  On  p.  76662,  first  column,  8th  line 
in  second  full  paragraph  beginning  with 
"Because",  correct  "(a)(1)  through  (3)" 
to  read  "(a)(l)(i)  through  (iii)". 

Dated:  Det:ember  19.  2002. 
John  R,  Caylor, 

Deputy  Assistant  Secretary  of  Labor  for  Mine 

Safety  and  Health. 

"^"  '>■      i)2-T25H3  Filed  12-24-02:  8:4.5  am] 
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ACTION:  Direct  Final  rule. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0276    FRL-7284-3] 

Urea:  Revocation  of  Tolerance 
Exemptions 

AGENCY:  Environmental  Protection 

A^.  ncy  (EPA). 


SUMMARY:  EPA  is  amending  40  CFR  part 

180  subpart  D  !(   nnoke  four  exemptions 
from  the  requirement  of  a  tolerance  for 
urea  because  these  tolerance  exemptions 
are  no  longer  necessan.-.  The  Agency  is 
acting  on  its  own  initiative.  This  direct 
final  rule  is  being  published  today  with 
a  companion  final  rule  titled  "Urea: 
Exemption  From  The  Requirement  of  A 
Tolerance." 

DATES:  This  final  rule  is  effective  on 
March  26,  2003  without  further  notice, 
unless  EPA  receives  adverse  comment 
within  30  davs  after  publication  in  the 
Federal  Register.  If  EPA  receives 
adverse  comment,  EPA  will  publish  a 
timelv  withdrawal  in  the  Federal 
Register  informing  the  public  that  this 
rule  will  iiiit  take  i-ffc;  ' 

FOR  FURTHER  INFORMATION  CONTACT; 

Treva  C.  Alston,  Registration  Division 
7505C,  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460:  telephone  number:  (703) 
308-8373:  e-mail  address: 
alston.treva@epa.go\ 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 

•  Crop  production  (NAICS  code  111) 

•  Animal  production  (NAICS  code 
112) 

•  Food  manufacturing  (NAICS  code 
311) 

•  Pesticide  manufacturing  (NAICS 
code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  Of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0276.  The  official  public 


docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
CrystalMall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Kemster  '  listings  at 
http://wvi'w.epu.i^i>\  'ir-ui^:^lr/  A 
frequentlv  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
wv^'w.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html,  a 
beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://\M\'w.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

il     \u!hiir!t\ 

A.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

This  direct  final  rule  is  issued 
pursuant  to  section  408(e)  of  the  Federal 
Food  Drug  and  Cosmetic  Act  (FFDCA), 
as  amended  bv  the  Food  Qualitv 
Proctection  Act  (FQPA)  (21  U.S'.C. 
346a(e)).  Section  408  of  FFDCA 
authorizes  the  establishment  of 
tolerances,  exemptions  from  the 
requirement  of  a  tolerance, 
modifications  in  tolerances,  and 
revocation  of  tolerances  for  residues  of 
pesticide  chemicals  in  or  on  raw 
agricultural  commodities  and  processed 
foods.  Without  a  tolerance  or  tolerance 
exemption,  food  containing  pesticide 
residues  is  considered  to  be  unsafe  and 
therefore,  "adulterated"  under  section 
402(a)  of  the  FFDCA.  If  food  containing 
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pesticide  residues  is  found  to  be 
adulterated,  the  food  may  not  be 
distributed  in  interstate  commerce  (21 
U.S.C.  331(a)  and  342  (a)). 

B.  Why  is  EPA  Issuing  this  as  a  Direct 
Find  Rule? 

EPA  is  issuing  this  action  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  believes  that  this 
action  is  not  controversial  and  is  not 
likely  to  result  in  any  adverse 
comments.  This  action  removes  four 
exemptions  from  the  requirement  of  a 
tolerance  fur  the  pesticide  chemical, 
urea.  These  tolerance  exemptions  are 

iw  4t   III  w  •('<>.;. ^  rv 

111.  BaLJ^-iuund 

A   What  Action  is  the  Agency  Talcing? 

In  a  companion  final  rule  published 
in  today's  Federal  Register,  the  Agency 
discussed  the  reasons  and  rationale  for 
establishing  a  tolerance  exemption  for 
urea  in  40  CFR  180.950.  Given  the 
establishment  of  this  unlimited 
tolerance  exemption,  the  tolerance 
exemptions  for  urea  in  40  CFR  180.1001 
(c).  (d).  and  (e)  and  180.1117  are  no 
longer  needed.  Therefore,  the  Agency  is 
removing  these  exemptions.  No  uses  are 
lost  through  the  removal  of  these 
tolerance  exemptions.  All  uses  are 
covered  under  the  tolerance  exemption 
established  today  in  40  CFR  180.950. 

B.  Which  Tolerance  Exemptions  are 
Being  Removed? 

1.  In  40  CFR  180.1001  (c)  and  (e). 
there  are  two  exemptions  from  the 
requirement  of  a  tolerance  for  urea. 
These  exemptions  are  restricted  to  use 
as  a  stabilizer  and  inhibitor. 

2.  There  is  an  exemption  from  the 
requirement  of  a  tolerance  for  urea  in  40 
CFR  180.1001  (d).  This  exemption  is  for 
its  use  as  an  adjuvant/ intensifer  for 
herbicides. 

3.  Another  exemption  from  the 
requirement  of  a  tolerance  is  listed  in  40 
CFR  180.1117.  This  tolerance  exemption 
was  established  for  residues  of  urea 
when  used  as  a  frost  protectant  in  or  on 
the  following  raw  agricultural 
commodities  when  used  before  harvest 
in  the  production  of:  Alfalfa,  almonds, 
apples,  apricots,  artichokes,  asparagus, 
avocados,  beans,  bell  pepppers, 
blackberries,  blueberries,  broccoli, 
brussels  sprouts,  boysenberries, 
craneberries,  canola,  cantaloupes, 
carrots,  cauliflower,  casaba,  celery, 
cherries,  chili  pepers.  Chinese  cabbage 
(bok  choy.  napa),  cooking  peppers,  com, 
cotton.  Crenshaw,  cucumbers,  figs, 
grapefruit,  grapes,  honeydew  melon, 
hops,  kiwifruit.  kohlrabi,  lemons, 
lentils,  lettuce,  limes,  macadamia  nuts. 


musk  melon,  nectarines,  olives,  onions, 
oranges,  peaches,  pears,  peanuts,  peas, 
persian  melon,  pistachios,  plums, 
potatoes,  pumpkin,  prunes,  radish, 
raspberries,  rice,  safflower.  sorghum, 
spinach,  spinach  (New  Zealand),  squash 
(winter  and  summer),  strawberries, 
sugar  beets,  sunflower,  sweet  pepper, 
table  beets,  tangerines,  tomatoes, 
walnuts,  watermelon,  and  zucchini. 

!\     M.itiitr  .111(1  F  \i'<  iitivc  Ordrr 

Under  Executive  Order  12866. 
entitled  Planning  and  Review  (58  FR 
51735,  October  4,  1993).  it  has  been 
determined  that  this  direct  final  rule  is 
not  a  "significant  regulatory  action" 
under  section  3(f)  of  the  Executive 
Order,  because  EPA  is  removing  four 
tolerance  exemptions  that  are  no  longer 
necessary  given  the  publication  of  the 
companion  final  rule  that  establishes  a 
broader  tolerance  exemption  that  will 
cover  these  four  tolerance  exemptions. 
This  direct  final  rule  is  not  expected  to 
have  any  adverse  impact  and  does  not 
otherwise  impose  any  new 
requirements.  Since  it  is  not  significant 
under  Executive  Order  12866.  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  13045.  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997).  or 
Executive  Order  13211,  entitled  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355.  May 
22.2001). 

This  direct  final  rule  directly 
regulates  food  processors,  food 
handlers,  and  food  retailers,  but  does 
not  affect  States,  local  or  Tribal 
governments  directly.  This  action  does 
not  alter  the  relationships  or 
distribution  of  power  and 
responsibilities  established  by  Congress 
in  the  preemption  provisions  of  FFDCA 
section  408(n)(4).  This  action  will  not 
have  substantial  direct  effects  on  State 
or  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  States  or  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  States  or  Indian  tribes. 
As  a  result,  this  action  does  not  require 
any  action  under  Executive  Order 
13132,  entitled  Federalism  (64  FR 
43255.  August  10.  1999).  or  under 
Executive  Order  13175.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249.  November  6.  2000).  Nor  does  it 
impose  any  enforceable  duty  or  contain 
any  unfunded  mandate  as  described 
under  Title  11  of  the  Unfunded  Mandates 


Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4). 

Nor  does  it  require  special 
considerations  under  Executive  Order 
12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  Executive  Order  12630. 
entitled  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights  (53  FR  8859, 
March  15.  1988). 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note). 

Under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  60i  et  seq.),  the  Agency  hereby 
certifies  that  these  revocations  will  not 
have  significant  negative  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rationale  supporting  this 
conclusion  is  as  follows.  The  rationale 
here  is  that  we  are  replacing  these 
exemptions  with  a  broader  one. 

\    Suhinission  t(i  (  iinurt'ss  .ind  the 
Loiuplruller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Re^^ister.  This  rule  is  not  a 
"major  rule    as  defined  by  5  U.S.C. 
804(2). 

List  (it  .Suh|t'i  Is  in  4(1  (IK  I'art  IHU 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  12.  2002. 
Peler  Caulkins, 

Acting  Director.  Registration  Division 
Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 
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PART18a-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Aiiihr.nty:  21  U.S.C.  321  (q),  346  (a)  and 

§180.1001     [Amended] 

2.  In  subpart  D,  §  180.1001  is 
amended  by: 

i.  Removing  from  the  table  in 
paragraph  (c)  the  entry  for  urea  "use  as 
a  stabilizer  and  inhibitor." 

ii.  Removing  from  the  table  in 
paragraph  (d)  the  entry  for  urea  "use  as 
an  adjuvant/intensifier  for  herbicides." 

iii.  Removing  from  the  table  in 
paragraph  (e)  the  entry  for  urea  "use  as 
a  stabilizRr  and  inhibitor." 

§180  1117     [Removed] 

3.  Section  180.1117  is  removed. 
|FR  Doc.  02-32563  Filed  12-24-02:  8:45 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0277^  FRL-7284-2J 

Urea:  Exemption  from  the  Requirement 
of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  an 

\  iijption  from  the  requirement  of  a 
tolerance  for  residues  of  urea  when  used 
in  pesticide  formulations.  Ecolab,  Inc. 
submitted  a  petition  to  EPA  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996,  requesting  an 
exemption  from  the  requirement  of  a 
tolerance.  This  regulation  eliminates  the 
need  to  establish  a  maximum 
permissible  level  for  residues  of  urea. 
This  final  rule  is  being  published  in 
today's  Federal  Register  with  a 
companion  Direct  Final  Rule  entitled 
"Urea:  Revocation  of  Tolerance 
I'vciiiptions" 

DATES:  This  regulation  is  effective 
December  26,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-02 77. 
must  be  received  on  or  before  February 
24,  2nn-i 

ADDRESSES:  Written  objections  and 
hearing  requests  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructir.ns  ■i'-  prii\  idcii  ui  !  tiit  VIII.  of 
tho  SUPPLEMENTARY  INFORMATION. 


FOR  FURTHER  INFORMATION  CONTACT: 
Treva  C.  Alston,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8373:  e-mail  address: 
alston.treva@epa.gov 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  cnfitv,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  Hoiv  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-02 77.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
CrystalMall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703")  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 


under  the  "Federal  Register    listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
H'WH'.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html.  a 
beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocketl 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.B.l.  Once  in 
the  system,  select  "search,"  then  key  in 
thff  appropriate  docket  ID  number 

II.  Backernund  and  Statutory  Findings 

In  tht  i  edeial  Register  of  April  7. 
2000  (65  FR  18324)  (FRL-6499-7),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  as 
amended  bv  the  Food  Quality  Protection 
Act  (FQPAJ  (Public  Law  104-170), 
announcing  the  filing  of  a  pesticide 
tolerance  petition  (PP  9E6028)  bv 
Ecolab,  Inc.,  370  N.  Wabasha  Street,  St. 
Paul,  MN  55102.  This  notice  included  a 
summar\'  of  the  petition  prepared  by  the 
petitioner  Ecolab.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
180.1001  be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  urea  in  or  on 
raw  agricultural  commodities,  in 
processed  commodities,  and  in  or  on 
meat  and  meat  by  products  of  cattle, 
sheep,  hogs,  goats,  horses,  poultrk\  milk, 
dairj'  products,  eggs,  seafood  and 
shellfish,  and  fruits  and  vegetables 
when  such  residues  result  from  the  use 
of  urea  as  a  component  of  a  food  contact 
surface  sanitizing  solution  for  use  in 
food  handling  establishments. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  exemption  from 
tolerance  is  "safe."  Section 
408(b)(2)(A)(ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietar>'  exposures  and  all  other 
exposures  for  which  there  is  reliable 
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inturiii.itidii       I  his  iiii.ludes  exposure 
through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  *   *   •" 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First. 
EPA  determines  the  toxicity  of 
pesticides.  Second.  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

III.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children.  The 
nature  of  the  toxic  effects  caused  by 
urea  are  discussed  in  this  unit. 

In  the  Federal  Register  of  April  15. 
2002  (67  FR  IHUi?)  lFRL-6860-6).  the 
Agency  published  its  report  of  the 
Tolerance  Reassessment  Decision  for 
urea.  This  Report  contained  the  hazard 
characterization  of  urea.  For  a  complete 
description  of  the  use  summary,  hazard 
characterization,  exposure  assessment 
and  risk  assessment  findings,  see  the 
Notice  of  April  15.  2002.  These  data  are 
considered  by  the  Agency  to  be 
sufficient  to  assess  the  potential  hazard 
to  humans,  including  infants  and 
children. 

IV.  Suniniar\  ut  Risk  .\si.sessm»'iit 
Fintlinjip. 

i  rum  ihe  available  animal  studies  and 
other  data.  EPA  has  concluded  that  urea 
exhibits  a  low  toxicity  and  exposures  to 
urea  used  either  as  an  active  or  inert 
pesticide  ingredient  present  a 
reasonable  certainty  of  no  harm  to 
human  health. 

V.  Cumulative  Ftlei  ts 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify  or  revoke  a  tolerance,  the 
Agency  consider  available  information 
concerning  the  cumulative  effects  of  a 


particular  pesticide's  residues  and  other 
substances  that  have  a  common 
mechanism  of  toxicity.  Urea  is  a  low 
toxicity  chemical.  EPA  does  not  have,  at 
this  time,  available  data  to  determine 
whether  urea  has  a  common  mechanism 
of  toxicity  with  other  subtances  or  how 
to  include  these  pesticide  chemicals  in 
a  cumulative  risk  assessment 

VI  Determination  of  Safety  for  U.S. 

I'opuiadon.  Infants  and  ChiUlrfn 

Based  on  the  available  data.  EPA 
concludes  that  urea  does  not  pose  a 
dietary  risk  under  reasonable 
foreseeable  circumstances.  Accordingly, 
EPA  finds  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to  the 
general  population,  and  to  infants  and 
chldren  from  aggregate  exposure  to  urea. 
Because  of  the  low  toxicity  of  urea,  a 
safety  factor  analysis  has  not  been  used 
to  assess  the  risk.  For  the  same  reason, 
the  tenfold  safety  factor  for  the 
protection  of  infants  and  children  is 
unnocnssarv 

VII  Othtr  (.onsKltraliiins 


A.  Endocrine  Dismptors 

FQPA  requires  EPA  to  develop  a 
screening  program  to  determine  whetht-r 
certain  substances,  including  all 
pesticide  chemicals  (both  inert  and 
active  ingredients),  may  have  an  effect 
in  humans  that  is  similar  to  an  effect 
produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine  effect. 
EPA  has  been  working  with  interested 
stakeholeders  to  develop  a  screening 
and  testing  program  as  well  as  a  priority 
setting  scheme.  As  the  Agency  proceeds 
with  implementation  of  this  program, 
further  testing  of  products  containing 
urea  may  be  required. 

B  Analytical  Method(s) 

An  analytical  method  is  not  required 
for  enforcement  purposes  since  the 
Agency  is  establishing  an  exemption 
from  the  requirement  of  a  tolerance 
without  any  numerical  limitation. 

C.  Existing  Tolerances 

There  are  four  existing  tolerance 
exemptions  for  urea.  They  are  as 
follows:  §  180.1001(c).  (d).  and  (e);  and 
§  180.1117.  However,  in  today's  Federal 
Register,  the  Agency,  acting  on  its  nii 
initiative,  published  a  direct  final  rule 
revoking  these  four  tolerance 
exemptions  as  they  are  no  longer 
necessary.  No  uses  are  lost  by  revoking 
the  above  four  tolerance  exemptions,  as 
the  tolerance  exemption  established  in 
this  rule  will  cover  these  uses  emd  the 
use  requested  by  the  petitioner. 


D.  International  Tolerances 

The  Agency  is  not  aware  of  any 
country  requiring  a  tolerance  for  urea 
nor  have  any  CODEX  Maximum  Residue 
Levels  been  established  for  any  food 
crops  at  this  time. 

E  List  4 A  Classification 

Based  on  its  low  toxicity,  urea  will  be 
classified  as  a  List  4A  inert  ingredient. 
List  4A  inert  ingredient<;  aro  minimal 
risk  inert  ingredients   Miniin  il  risk  does 
not  imply  no  risk  under  any 
circumstances.  Every  substance  can 
present  some  risk  in  certain 
circumstances.  Minimal  risk  is  used  to 
indicate  a  substance  for  which  there  is 
no  information  to  indicate  that  there  is 
a  basis  for  concern.  Thus,  the  tolerance 
exemption  will  be  established  in  40  CFR 
180.950  which  holds  minimal  risk 
chemicals  instead  of  40  CFR  180.1001  as 
requested  by  the  petitioner.  Ecolab. 

\  III   ( one  lusions 

Based  on  the  information  in  the 
record.  EPA  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
aggregate  exposure  to  residues  of  urea. 
Accordingly.  EPA  finds  that  exempting 
urea  from  the  requirement  6i  a  tolerance 
will  hp  -iaf*' 

IX.  Objettiuns  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amendf'il  b\  thi>  FQPA.  any  person  may 
file  an  ubjection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  thf 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  ti)  i  r<>t;ulati(in  for  an 
exemption  fruin  th--  r<Hjijirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA. 
you  must  identify  docket  ID  number 
QPP-2002-0277  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
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requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
nn  or  before  February  24.  2003 

1.  Filing  the  request.  Your  objection 
must  specif}'  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  op  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summar>'  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy..  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary'  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or.  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 


James  HoUins,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agencv.  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  IX. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0277,  to:  Public  Information 
and  Records  Integrity  Branch, 
Informatujn  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described" in  Unit  I.B.I.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

X.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866. 
entitled  Regulatory  Planning  and 
Review  [56  FR  51735,  October  4,  1993). 
Because  this  rule  has  been  exempted 
from  review  under  Executive  Order 
12866.  this  rule  is  not  subject  to 


Executive  Order  1 321 1 ,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energ}'  Supply, 
Distribution,  or  Use  (66  FR  28355'.  May 
22.  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntar>' 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  exemption  in  this  final 
rule,  do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  60i  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulator^'  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
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dltor  the  relationships  ur  disuibution  of 
power  and  responsibilities  estabUshed 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Govemwents  (65  FR 
67249.  November  6.  2000).  Executive 
Order  13175.  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substanlial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Goverrunent  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 


relationship  hrtwof^n  the  Federal 
GovemiiuMi;  uul  imiiaii  tribes,  or  on  the 
distribution  of  ^     .vr  imi 
responsibilitie^  !i»i\s>»'[i  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Exorutivc  ( )riler  13175. 
Thus.  Executive  (  hdn  \  i !  75  does  not 
apply  to  this  rule. 

XI    Submivsion  to  (;ont;r«»ss  and  the 
Comptroller  (jenerai 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  tht 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 


List  of  Sub»e«  t.s  in  40  CFR  Part  180 

Enviromufiital  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Kt^porting  diid  recordkeeping 
requirements. 

Dated:  December  12.  2002. 

Peter  Caulkins, 

\,  ling  Ihrector,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore.  ■Ii)  (  1  R  chapter  I  is 
amended  as  foiii  v\  - 

PART  180— (AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

\iiih(.rily:  21  U.S.C.  321(q),  346(a)  and 

3/1- 

2.  Section  180.950  is  amended  by 
adding  alphabetically  the  following 
ingredient  to  the  table  in  paragraph  (e) 
to  read  as  follows 

§  1 80  950     Tolerance  exemptions  tor 
minimal  risk  active  and  inert  Ingredients. 


Chemical 


Urea 


CAS  No. 


57-13-6 


(FR  Doc.  02-32564  Filed  12-24-02;  8:45  am] 

HiLLINO  COOE  6S60-50-S 


ENVfRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  261 
[FRL    74.>'»    )■ 
RIN  2(X)  »    AAiM) 

Regulatory  Innovations    Pilot  Specific 
Rule  for  Electronic  Materials  in  thie 
EPA  Region  III  Mid-Atlantic  States; 
Hazardous  Waste  Management 
System   Modification  of  ttie  Hazardous 
Waste  Program,  Cathode  Ray  Tut>es 

agency:  Environmental  Protection 

Agency. 

action:  Direct  final  rule. 

summary:  Many  used  cathode  ray  tubes 
(CRTs)  are  currently  classified  as 
characteristic  hazardous  wastes  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA)  Such  CRTs  are 
therefore  subject  to  the  hazardous  waste 
regulations  of  RCRA  Subtitle  C  unless 


they  come  from  a  household  or  a 
conditionally  exempt  small  quantity 
generator.  Today  EPA  is  taking  direct 
final  action  on  a  revision  to  its 
hazardous  waste  program  under  RCRA 
to  exclude  used  CRTs  and  glass 
removed  from  CRTs  from  the  definition 
of  "solid  waste"  in  the  EPA  Region  III 
Mid-Atlantic  States  (which  include  the 
States  of  Delaware.  Maryland,  and  West 
Virginia,  the  Commonwealths  of 
Pennsylvania  and  Virginia,  and  the 
District  of  Columbia).  Additionally,  the 
preamble  to  this  rule  clarifies  when 
used  CRTs  and  other  used  electronic 
equipment  become  a  "solid  waste."  This 
rule  will  support  an  ongoing  e-Cycling 
Pilot  Project  of  EPA  Region  Ill's  Mid- 
Atlantic  States,  which  is  promoting 
reuse  and  recycling  of  electronics.  EPA 
believes  that  today's  direct  final  rule 
will  encourage  increased  recycling  and 
better  management  of  these  materials  in 
Region  111  states. 

EPA  has  proposed  a  simileU'.  albeit 
broader,  conditional  exclusion  for  CRTs 
and  certain  other  electronic  materials 
that  would  be  effective  nationwide  (June 
12,  2002.  67  FR  40508-40528).  EPA  is 


promulgating  this  regional  rule  now 
because  it  believes  that  implementing 
the  rule  in  the  Region  111  states  will 
produce  information  about  the  CRT 
conditional  exclusion  that  will  be  useful 
to  EPA  as  it  assesses  the  appropriateness 
of  adopting  the  RCRA  exclusion 
nationally.  EPA  expects  to  withdraw  the 
regional  rule  if  and  when  a  final 
national  rule  becomes  effective. 

DATES:  This  direct  final  rule  is  effective 
on  February  24,  2003  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  January  27,  2003.  If  we 
receive  such  comment,  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 

ADDRESSES:  Comments  may  be 
suhiiiittiii  !)v  mail  or  electronically. 
Conini.ni'is  must  send  an  original  and 
two  cupit-h  of  their  comments 
referencing  docket  number  I11-02-OEI- 
01  to:  Marie  Holman  (3E100).  U.S.  EPA 
Region  III,  Office  of  Environmental 
Innovation,  1650  Arch  Street, 
Philadelphia,  PA  19103-2029  or 
holman.marie@epa.gov.  Further 
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detailed  instructions  are  provided  in  the 
Electronic  Comment  Submission  section 
of  the  SUPPLEMENTARY  INFORMATION 
section  (x'luw 

FOR  FURTHER  INFORMATION  CONTACT:  For 
geutTdl  mfdrniatjnn  .ihuut  the 
management  oi  miIkI  uaste  under 
KCRA,  contact  the  R(:R.\  Sufx-rfund 
tPCRA/UST  Hotline  at  (800J  424-9346 
(toll  free)  or  TDD  (800)  553-7672 
(hearing  impaired).  For  more  detailed 
information  on  specific  aspects  of  tins 
rulemaking,  contact  Ms  Marie  Holman 
by  U.S.  mail  at  U.S.  EPA  Region  111 
(3EI00),  1650  Arch  Street,  Philadelphia. 
Pennsylvania,  19103-2029,  by 
telephoning  215-814-5463,  or  by 
electronic  mail  at: 
holmiin  !iuirif(o:Fpii  iin\ 

SUPPLEMENTARY  INFORMATION: 

I.  General  information 

A.  How  Does  This  Direct  Final  Rule 
Relate  to  the  Proposed  Pilot-Specific 
Rule  for  Electronic  Materials  in  the  EPA 
Region  III  Mid-Atlantic  States: 
Hazardous  Waste  Management  System. 
Modification  of  the  Hazardous  Waste 
Program:  Cathode  Ray  Tubes? 

EPA  is  promulgating  this  as  a  direct 
final  rule  (amending  RCRA's  definition 
of  solid  waste)  without  prior  proposal 
because  it  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  Also, 
in  the  "Proposed  Rules"  section  of 
today's  Federal  Register  publication,  we 
are  publishing  a  separate  document 
entitled  "Proposed  Pilot-Specific  Rule 
for  Electronic  Materials  in  the  EPA 
Region  111  Mid-Atlantic  States; 
Hazardous  Waste  Management  System; 
Modification  of  the  Hazardous  Waste 
Program;  Cathode  Ray  Tubes  "  that  will 
serve  as  a  proposed  rule  if  adverse 
comments  are  filed.  The  direct  final  rule 
will  be  effective  Februar\'  24,  2003 
without  further  notice  unless  we  receive 
adverse  comment  by  Januar>'  27,  2003. 
If  EPA  receives  adverse  comment,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  thf  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

B.  How  Can  I  Get  Copies  of  Related 
Information? 

1.  Docket 

EPA  has  established  an  official  public 
docket  for  this  action  under  RCRA 
Docket  ID  No.  III-02-OEI-01.  The 
official  public  docket  consists  of  the 


documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBl)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
( (illection  of  materials  that  is  available 
for  public  viewing  at  the  EPA  Region  III 
Librarw  1650  Arch  Street,  Philadelphia. 
PA  19103.  This  Docket  Facility  is  open 
from  9  am  through  4  p.m.,  Monday 
through  Friday,  excluding  federal 
holidays  To  review  docket  materials,  it 
is  recommended  that  you  make  an 
appointment  by  calling  Marie  Holman  at 
215-814-5463'  You  may  copy  a 
maximum  of  100  pages  from  any  file 
maintained  at  the  docket  at  no  charge. 
Additional  copies  cost  $0.15  per  page. 

2.  Access  to  Information 

You  may  access  this  Federal  Register 
document  electronically  thrnu'_:h  the 
EPA  Internet  under  the  "Federal 
Regi-ster"  listings  at  http:// 
ivuw. epa.gov/fedrgstr/.  You  can  also 
review  some  of  the  supporting 
documents  for  the  national  proposed 
rule  (June  12.  2002,  67  FR  40508-40528) 
(which  supports  the  regional  rule),  in 
electronic  format  on  the  Internet  at  URL: 
http:/ www. epa.gov/epa/epaoswer/ 
haz  waste /recycle /electron  /crt  .htm. 

You  may  view  public  comments  and 
the  supporting  materials  for  the  issues 
and  memoranda  discussed  below  at  U.S. 
EPA  Region  III  Librarv,  1650  Arch 
Street,  Philadelphia,  PA  19103.  The 
library  is  open  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
federal  holidays.  To  review  docket 
materials,  it  is  recommended  that  the 
you  make  an  appointment  by  calling 
Marie  Holman  at  215-814-5463. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  I.B.I. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper. 


will  be  made  available  for  public 
viewing  in  EPA's  public  docket  as  EPA 
receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  CBI,  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically  or  by  mail.  To  ensure 
proper  receipt  by  EPA,  identify  the 
appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments.  If  you  wish  to  submit 
CBI  or  information  that  is  otherwise 
protected  by  statute,  please  follow  the 
instructions  in  I.B.2  and  I.D. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
holman.marie@epa.gov,  Attention 
Docket  ID  No.  III-02-OEI-01.  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access  "  system.  If  you 
send  an  e-mail  comment  directly  to  the 
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Docket  without  going  through  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  offitial 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

ii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  I.B.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  Bv  Mail.  Send  an  original  and  two 
copies  of  you  comments  referencing 
docket  number  III-02-OEI-01  to  Marie 
Holman.  Office  of  Environmental 
Innovation  (3E100).  U.S.  EPA.  1650  Arch 
Street.  Philadelphia.  PA  19103-2029. 

D.  How  Should  !  Submit  CBl  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  This  information  needs  to 
be  submitted  under  separate  cover.  Send 
information  (original  and  two  copies  of 
CBI)  identified  as  CBI  only  to  the 
following  address:  Marie  Holman,  Office 
of  Environmental  Innovation  (3EI00). 
U.S.  EPA.  1650  Arch  Street, 
Philadelphia.  PA  19103-2029.  Attention 
Docket  ID  No.  III-02-OEI-01.  You  may 
claim  information  that  you  submit  to 
EPA  as  CBI  by  marking  any  part  or  all 
of  that  information  as  CBI.  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

E.  What  Should  I  Consider  as  I  Prepare 
Mv  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 


1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 

used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpfid  if  von  pmvidi'd 
the  name,  date,  and  FedtT.il  Kf^istcr 
citation  related  to  your  comments. 

F.  Compliance  Dote 

This  direct  final  rule  is  effective  on 
February  24,  2003  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  January  27,  2003.  If  we 
receive  such  comment,  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect.  (Under 
section  3010  of  RCRA.  rules  may  take 
effect  in  less  than  six  months  if  the 
regulated  community  does  not  need  the 
six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  the  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  handling  used  CRTs  and  glass 
removed  from  CRTs  sent  for  recycling. 
EPA  believes  that  60  days  provides 
adequate  time  to  come  into  compliance 
with  the  new,  less  burdensome  labeling 
and  other  requirements  contained  in  the 
rule.) 

Preamble  Outline 
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D.  How  Are  Used  Cathode  Ray  Tubes 
Currently  Managed? 
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Apply  to  CRTs  and  Other  Electronic 
Materials? 


F.  What  Are  The  Common  Sense  Initiative 

(CSI)  Recommendations? 
C  Requirements  for  Dsed  CRTs 

Undergoing  Recycling 

V.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
EPA  Region  Ill's  Slates 

B.  Effect  on  Slate  Authorization 

C.  Interstate  Transport 

VI.  Regulatory  Requirements 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act.  as  amended 
by  the  Small  Business  Regulalor>' 
Enfort:ement  Fairness  Act  of  1996 
(SBREFA).  5  use.  601  el.  seq. 

C.  Submission  to  Congress  and  the 
Comptroller  General 

D.  Paperwork  Reduction  Act 

E.  Unfunded  Mandates 

F.  Executive  Order  13132 

G.  Executive  Order  13175 
H.  Executive  Order  i;?045 
I.  Executive  Order  13211 

).  National  Technology  Transfer  and 

Advancement  Act  of  1995 
K.  Environmental  lustice 
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Authority 


These  regulations  are  promulgated 
under  the  authority  of  Sections  2002(a). 
3001.  3002,  3004.  and  3006  of  the  Solid 
Waste  Disposal  Act  of  1970,  as  amended 
bv  the  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRA).  and  as 
amended  bv  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  42 
U.S.C.  6912(a).  6921,  6922,  6924,  and 
6926 

II.  Liit  ot  Abbreviations  and  Acronyms 

CES     Computers  and  Electronics 

Subcommittee 
CESQG    Conditionally  Exempt  Small 

Quantity  Generators 
CFR    Code  of  Federal  Regulations 
CRT    C:athode  Ray  Tube 
CSI    Common  Sense  Initiative 
ECOS     Environmental  Council  of  Slates 
FPD     Flat  Panel  Display 
LDR     Land  Disposal  Restrictions 
LQC;     Large  Quantity  Generator 
RCRA     Resource  Conser\ation  and  Recovery 

Act 
SQG    Small  Quantity  Generator 
TC    Toxicity  Charac  teristic 
TCLP    Toxicity  Characteristic  Leaching 

Procedure 
TSDF    Treatment,  Storage  and  Disposal 

Facility 
TV     Television 
WTE     Waste-t"f- "'"■"> 

III.  State-EPA  K. -nui  ill  KCOS  e- 
Cycliiiu  l'iii|t(  t  H.ii  kuKiund 

A.  What  is  the  State-EPA  Region  III  e- 
Cycling  Pilot  Project? 

Over  the  past  several  years  EPA 
Region  III  and  its  states  have  been 
working  together  to  improve  the 
management  of  end-of-life  electronics. 
Representatives  of  original  equipment 
manufacturers,  retailers,  transporters, 
dismantlers.  and  government  agencies 
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tirfve  met  to  identify  barriers  to 
successful  recycling  of  end-of-life 
electronics,  and  to  propose  possible 
solutions.  Region  III  and  the  states  then 
developed  the  State-EPA  Region  111  e- 
Cycling  Pilot  Project  to  test  different 
regional  approaches.  The  purpose  of  the 
Pilot  Project  is  to  significantly  increase 
the  number  of  end-of-life  electronics 
that  are  recycled  and  to  determine 
u  hfther  the  approaches  being 
implemented  in  EPA  Region  Ill's  stales 
will  achieve  this  goal. 

To  help  achieve  the  increased 
recycling  objective,  the  states  in  the 
Mid-Atlantic  Region  uf  EPA  have  agreed 
to  work  with  local  governments  hd\  ing 
jurisdiction  over  waste  collection 
activities.  Assistance  to  the  local 
governmental  agencies  will  include  the 
development  of  outreach  materials 
(such  as  model  press  releases,  public 
service  announcements,  brochures,  fact 
sheets  and  newspaper  advertisements) 
to  gain  greater  participation  in  the  e- 
Cycling  Pilot  Project.  It  is  anticipated 
that  these  tools  and  others  will  facilitate 
the  collection  of  end-of-life  electronic 
materials  from  households,  small 
businesses,  and  other  entities.  Some 
states  may  provide  seed  money  to  local 
governments  to  assist  them  in  starting 
up  their  collection  activities.  EPA  has 
also  provided  funding  to  assist  the 
Region  HI  states  in  implementing  the 
Pilot  Project.  These  funds  will  be  used 
to  develop  public  education  and 
outreach  materials,  collect  pertinent 
data,  and  provide  general  support  to  the 
e-Cycling  Pilot  Project. 

It  is  expected  that  partnerships  with 
electronic  equipment  retailers, 
manufacturers,  waste  transporters  and 
recyclers  will  be  developed  to  assist  in 
setting  up  the  infrastructure  necessary 
to  transport  and  recycle  these  end-of-life 
electronic  materials.  For  example, 
several  retailers  and  manufactures 
already  have  or  are  planning  "take 
back  "  programs  to  allow  their  customers 
to  return  end-of-life  electronics  to  the 
place  of  purchase. 

B.  What  Is  the  Relationship  of  This  Rule 
to  the  State-EPA  Region  III  e-Cycling 
Pilot  Project? 

In  2001,  the  States  of  Delaware, 
Maryland,  and  West  Virginia,  the 
Commonwealths  of  Pennsylvania  and 
Virginia,  and  the  District  of  Columbia 
(EPA  Region  Ill's  states)  submitted  to 
EPA  Region  Ill's  Regional  Administrator 
a  proposal  for  regulatory  innovation 
entitled,  "Regulatory  Exclusion  for  End- 
of-Life  Electronic  Materials  that  are 
Dismantled  for  Recovery  of  Useful 
Elements'  (hereafter  e-Cyf  ling  Pilot 
Project).  This  project  proposal  was 
submitted  under  the  auspices  of  the 


1998  Environmental  Council  of  States 
(ECOS)  Agreement  to  Pursue  Regulatory 
Innovations,  (FR  May  5,  1998,  63  FR 
24784-24796).  EPA  accepted  the 
proposal  in  a  Memorandum  of 
L  nderstanding  (MOU)  executed  by  EPA 
and  Region  III  states  in  October,  2001. 
The  MOU  proposes  a  framework  for 
managing  end-of-life  electronics  in  a 
u  av  that  is  environmentally  sound 
while  encouraging  the  reuse  and 
recycling  of  these  materials.  The  MOU 
also  recognizes  the  need  for  EPA  to 
clarify  its  understanding  of  when  these 
materials  are  "discarded"  such  that  they 
are  solid  wastes. 

To  assist  in  implementing  the  pilot 
pro)ect,  today  EP.^  is  promulgating  a 
conditional  exclusion  from  the 
definition  of  solid  waste  for  used 
(  athode  ray  tubes  (CRTs)  and  glass 
removed  from  CRTs  sent  for  recycling 
within  Region  111.  In  today's  notice,  the 
Agency  is  also  clarifying  the  status  of 
other  "end-of-life  electronics"  sent  for 
reuse  and  recycling  under  RCRA. 

C.  How  Does  This  Rule  Differ  From  the 
Proposed  National  CRT  Rule? 

As  noted  above,  EPA  is  currently 
proposing  a  similar  national  rule.  EPA 
has  accelerated  the  regional  rule 
because  it  believes  that  the  prompt 
implementation  of  this  rule  in  the 
Region  III  states,  building  on  the 
existing  Region  III  e-Cycling  Project, 
will  produce  information  about  the  CRT 
conditional  exclusion  that  will  be  useful 
to  EPA  as  it  considers  final  action  on  the 
nationwide  rule.  EPA  expects  to 
withdraw  the  regional  rule  if  and  when 
a  final  national  rule  becomes  effective. 

The  regional  rule  is  narrower  in 
scope.  It  only  includes  the  conditional 
exclusion  for  used  CRTs  and  processed 
CRT  glass.  The  proposed  national  rule 
addresses  mercury-containing 
equipment  and  export  issues:  the 
regional  rule  does  not  address  these 
issues.  Again,  EPA  expects  to  withdraw 
the  regional  rule  if  and  when  the  final 
national  rule  becomes  effective. 

IV.  Cathode  Ray  Tubes 

A.  What  Is  The  Purpose  of  EPA 's  Direct 
Final  Rule? 

Technological  advances  in 
information  management  and 
communication  have  improved  the 
quality  of  people's  lives  in  countless 
ways.  However,  our  growing  use  of 
electronic  products  at  home  and  in  the 
workplace  has  given  us  a  new 
environmental  challenge:  electronics 
waste.  Today's  rule  is  an  important  step 
towards  meeting  the  challenge  of 
managing  electronics  waste  in  a  way 
that  is  environmentally  sound,  while 


encouraging  the  reuse  and  recycling  of 
these  materials  in  EPA  Region  Ill's 
states. 

EPA  estimates  that  about  57  million 
televisions  and  computers  are  sold 
annually  to  households  and  businesses 
in  the  United  States.  Purchasers  of  these 
and  other  consumer  electronics  often  do 
not  discard  older  models  when  buying 
newer  versions  of  the  same  products. 
Consumers  (both  business  and 
household)  frequently  store  their  retired 
products.  Experts  agree  that  the  average 
household  may  have  between  two  and 
three  television  or  computer  units  in 
storage.  The  number  of  units  (mainly 
computers)  stored  by  businesses  is 
much  greater.  In  total,  approximately  20 
to  24  million  computers  and  televisions 
are  added  to  storage  each  year.  Over  the 
next  decade,  storage  is  expected  to 
increase  at  a  faster  rate  because  of 
advances  in  digital  technology  for 
televisions.  Just  as  advances  in 
computer  speed  and  software  have 
made  older  computers  uneconomical  to 
repair,  newer  digital  broadcast 
standards  are  likely  to  reduce  the  repair 
and  resale  value  of  older  televisions. 

Recycling  glass  from  computers  and 
televisions  is  still  largely  a  new 
industry.  However,  the  number  of  units 
available  for  reuse  or  recycling  is 
growing  rapidly,  and  state  and  industry 
initiatives  to  promote  recycling  are 
increasing.  EPA  is  eager  to  see  this 
industry  grow,  in  part  because  reusing 
and  recycling  these  materials  saves 
valuable  natural  resources  and  avoids 
their  disposal  in  landfills  and 
incinerators.  The  Agency  must,  of 
course,  assure  that  materials  under 
RCRA  jurisdiction  are  managed  in  a  way 
that  protects  human  health  and  the 
environment. 

EPA's  Common  Sense  Initiative 
Council  recommended  streamlined 
nationwide  requirements  for  CRT  glass 
that  is  removed  from  computers  and 
televisions  and  processed  to  make  new 
CRT  glass.  The  conditional  exclusion 
promulgated  today  for  "glass-to-glass" 
processing  grows  out  of  these 
recommendations.  The  Council 
included  representatives  from  industry, 
non-governmental  and  community 
organizations,  state  governments,  and 
academic  institutions. 

Today,  the  Agency  is  promulgating  a 
direct  final  rule  which  will  revise 
management  requirements  for  used 
CRTs  and  glass  removed  from  CRTs  by 
creating  a  conditional  exclusion  from 
the  definition  of  solid  waste  for  these 
materials  when  they  are  recycled  within 
the  EPA  Region  III  states  (see  40  CFR 
261.4(a)(24)).  The  purpose  of  these 
simplified  requirements  is  to  encourage 
greater  reuse,  recycling,  and  better 
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management  of  this  growing  waste 
stream,  a  problem  particularly  acute  in 
the  Region  III  states,  while  maintaining 
necessary  environmental  protection. 

B.  What  Are  Cathode  Ray  Tubes? 

CRTs  are  vacuum  tubes,  made 
primarily  of  glass,  which  constitute  the 
video  display  components  of  televisions 
and  computer  monitors.  CRT  sizes  are 
typically  measured  from  one  corner;  the 
diagonal  of  a  CRT  display  generally 
ranges  from  1  to  38  inches.  Other  types 
of  CRTs  include  medical,  automotive, 
oscilloscope,  and  appliance  CRTs, 
which  are  typically  12  inches  diagonal 
or  smaller,  while  military  and  aircraft 
control  tower  CRTs  may  be  much  larger. 

CRTs  are  built  of  a  specialized  glass 
that  often  contains  lead.  They  consist  of 
four  major  parts:  a  glass  panel 
(faceplate):  a  shadow  mask:  a  glass 
funnel:  and  a  glass  neck  which  houses 
the  electron  gun.  The  glass  panel  is  the 
front  of  the  CRT  that  the  viewer  sees 
when  looking  at  a  TV  or  computer 
screen.  The  shadow  mask  is  a  thin  metal 
sheet  with  holes  that  is  located 
immediately  behind  the  glass  panel. 
Attached  to  the  back  of  the  glass  panel 
is  the  glass  funnel.  The  panel  and 
funnel  are  joined  with  the  shadow  mask 
and  sealed  together  with  a  low- 
temperature  glass  frit,  consi.sting  of 
solder  glass  containing  organic  binders. 
The  back  end  of  the  CRT  is  the  glass 
netik  that  holds  the  elet^ron  gun.  This 
gun  produces  the  electrons  that  strike 
the  glass  panel,  resulting  in  viewable 
images  on  the  display  surface.  A  CRT  is 
assembled  into  a  monitor,  a  unit  that 
includes  several  other  parts,  including  a 
plastic  cabinet,  electromagnetic  shields, 
circuit  boards,  connectors,  and  cabling. 

C.  Why  Are  Cathode  Ray  Tubes  An 
Environmental  Concern? 

Manufacturers  generally  use 
significant  quantities  of  lead  to  make 
color  cathode  ray  tubes.  Televisions  and 
color  computer  monitors  contain  an 
average  of  four  pounds  of  lead  (the  exact 
amount  depends  on  size  and  make). 
Lead  is  present  in  the  panel  glass, 
funnel,  neck,  and  glass  frit  of  color 
CRTs,  with  the  highest  concentrations 
usually  found  in  the  frit  and  funnel 
glass.  Although  the  amount  of  lead  used 
in  some  manufacturing  processes  of 
CRTs  appears  to  be  decreasing,  most 
color  CRTs  contain  quantities  of  lead 
sufficient  to  make  the  discarded  CRT 
glass  a  hazardous  waste  under  RCRA. 
Under  Subtitle  C  of  RCRA,  a  solid  waste 
is  a  hazardous  waste  if  it  exhibits  one 
or  more  of  the  characteristics  of 
ignitability,  corrosivity.  reactivity,  or 
toxicity  in  40  CFR  Fart  261.  Subpart  C. 
or  if  it  is  a  listed  hazardous  waste  in  Part 


261.  Subpart  D.  Of  relevance  here  is  the 
toxicity  characteristic,  40  CFR  261.24, 
which  classifies  as  a  hazardous  waste 
any  solid  waste  containing  five  (5) 
milligrams  per  liter  (mg/1)  or  more  of 
lead  when  tested  with  EPA's  toxicity 
characteristic  leaching  procedure 
(TCLP). 

According  to  a  study  of  CRTs 
published  by  the  University  of  Florida, 
the  average  concentration  of  lead  in 
leachate  from  colored  CRT  glass 
generated  through  EPA's  TCLP  was  22.2 
mg/1.  This  level  is  considerably  above 
the  toxicity  characteristic  regulatory 
level  of  5  mg/1  that  is  used  to  classify 
lead-containing  wastes  as  hazardous  (40 
CFR  261.24(b)).  For  monochrome  CRTs, 
the  average  lead  leachate  concentration 
was  0.03  mg/1.  These  data  appear  to 
indicate  that  black  and  white  monitors 
do  not  generally  fail  the  TC.  The 
faceplate  also  does  not  usually  fail  the 
TC. 

Other  hazardous  constituents 
sometimes  present  in  CRT  glass  are 
mercury,  cadmium,  and  arsenic. 
However,  these  constituents  are  found 
in  very  low  concentrations  that  are 
unlikely  to  exceed  the  TC  concentration 
limits  (see  Characterization  of  Lead 
Leachability  from  Cathode  Ray  Tubes 
Using  the  Toxicity  Characteristic 
Leaching  Procedure,  T.G.  Townsend  et 
al..  University  of  Florida,  1999).  Flat 
panel  displays  (FPDs)  have  emerged  on 
the  electronics  market  as  a  replacement 
for  CRTs  in  certain  applications, 
primarily  because  FPDs  are  lighter, 
smaller,  and  more  portable,  and  they 
consume  less  energy  during  operation. 
FPDs  generally  contain  no  lead,  but  may 
contain  encapsulated  mercury  in  small 
amounts. 

D.  How  Are  Used  Cathode  Ray  Tubes 
Currently  Managed? 

1.  Reuse 

Many  used  computers  are  resold  or 
donated  so  that  they  can  be  used  again, 
either  as  is  or  after  minor  repairs. 
Although  the  Agency  has  no  legal 
jurisdiction  over  reused  computers  per 
se.  we  encourage  this  option  as  a 
responsible  way  to  manage  these 
materials,  because  preventing  or 
delaying  the  generation  of  waste  often 
conserves  resources.  This  option 
extends  the  lives  of  valuable  products 
and  keeps  them  out  of  the  waste 
management  system  for  a  longer  time. 
Reuse  also  allows  schools,  non-profit 
organizations,  and  individual  families  to 
use  equipment  that  they  otherwise 
could  not  afford.  Many  markets  for 
reuse  of  computers  are  located  abroad, 
particularly  in  countries  where  few  may 


be  able  to  purchase  state-of-the-art  new 
equipment. 

Organizations  which  handle  used 
computers  var\'  from  area  to  area.  In 
some  cases,  nonprofit  organizations 
such  as  charities  and  school  districts 
take  donations  of  used  computer 
equipment.  These  organizations  may 
test  the  equipment,  and,  if  necessary, 
rewire  it  and  replace  various  parts, 
including  the  electron  gun,  before 
sending  them  for  reuse.  In  other  cases, 
the  entities  that  collect  the  CRTs  send 
them  to  another  organization  with  more 
expertise  for  evaluation  and  possible 
repair  and  reuse.  CRTs  that  cannot  be 
used  after  such  minor  repairs  may  be 
sent  to  recycling  or  disposal.  CRTs  from 
televisions  are  more  likely  to  be 
repaired  by  appliance  dealers  or  small 
repair  shops  before  reuse. 

2.  Recycling 

a.  Collection  of  Used  CRTs 

If  reuse  or  repair  is  not  a  practical 
option,  CRTs  can  be  sent  for  recycling, 
which  typically  consists  of  disassembly 
for  the  purpose  of  recovering  valuable 
materials  from  the  CRTs,  especially 
glass.  A  growing  number  of 
municipalities  are  offering  to  collect 
computers  and  electronics  for  recycling. 
In  addition,  public  and  private 
organizations  have  emerged  that  accept 
such  materials  for  the  same  purpose. 
Examples  of  such  organizations  include 
county  recycling  drop-off  centers, 
television  repair  shops,  charities, 
electronics  recycling  companies,  and 
electronics  manufacturers  and  retailers. 

An  increasing  number  of  electronics 
manufacturers  are  offering  to  take  back 
computer  CRTs  for  recycling.  In  some 
cases,  these  services  are  provided  free. 
In  other  cases,  a  fee  is  charged,  usually 
for  shipping  and  handling.  Take-back 
programs  have  been  available  for  some 
time  to  major  corporations  and  large 
purchasers  of  electronic  equipment. 
Now.  electronics  manufacturers  are 
beginning  to  offer  similar  services  for 
computer  CRTs  to  small  businesses  and 
households. 

b.  Recycling  of  Unused  CRTs  and 
Unused  CRT  Glass 

Makers  of  glass  for  CRTs  recycle  some 
of  the  glass  they  produce  because  it  does 
not  meet  product  specifications.  EPA 
estimates  that  about  one  or  two  percent 
of  glass  production  results  in  unused, 
off-specification  products.  This  glass  is 
generally  recycled  into  new  CRT  glass. 
The  glass  may  be  recycled  on-site  at  a 
CRT  glass  manufacturing  facility,  or  it 
may  be  sent  to  a  glass  processor. 
Computers  and  television  manufacturers 
also  find  that  a  small  percentage  of 


assembled  monitors  are  "off- 
specification."  They  may  send  these 
unused  devices  to  a  glass  processor. 

c.  Glass  Processing  and  Other  Materials 
Recovery 

CRT  glass  processors  that  accept  used 
CRTs  generally  receive  them  from  three 
sources:  the  glass  manufacturers 
described  above  (who  supply  most  of 
the  glass),  manufacturers  of  monitor 
units  who  decide  not  to  sell  off- 
specification  monitors,  and  businesses 
who  provide  used  computers  or 
televisions,  which  at  present  are  a  much 
smaller  source. 

The  used  CRTs  are  typically  stored  in 
a  warehouse.  When  the  processing 
begins,  the  CRT  display  unit  is 
dismantled,  and  the  bare  CRT  is 
separated  from  all  other  parts  (usually 
glass,  plastic,  or  metal).  Next,  the 
vacuum  is  released  by  drilling  through 
the  anode,  a  small  metal  button  in  the 
funnel.  The  different  glass  portions  of 
the  CRT  (faceplate,  funnel,  and  neck) 
are  then  separated  and  classified 
according  to  chemical  composition, 
especially  by  the  amount  of  lead 
contained.  The  same  sorting  takes  place 
for  broken  glass  received  from  CRT  glass 
manufacturers,  which  is  separated  into 
leaded  and  non-leaded  glass.  All  glass  is 
then  cleaned  and  the  coatings  removed. 
The  sorted  and  cleaned  cuUet  (i.e.. 
processed  glass)  is  then  typically  stored 
in  enclosed  areas  before  it  is  shipped 
off-site  to  a  CRT  glass  manufacturer  (or 
sometimes  to  a  smelter  or  to 
manufacturers  of  other  kinds  of  glass). 
When  a  CRT  glass  manufacturing 
facility  receives  a  shipment  of  processed 
CRT  glass,  it  removes  the  anode  button 
and  further  crushes  the  glass,  which 
then  enters  a  furnace  to  be  heated  and 
made  into  new  CRT  glass. 

Sometimes  the  processed  glass  is  sent 
to  a  lead  smelter  where  it  is  recycled  to 
reclaim  the  lead  and  to  provide  silica, 
which  acts  as  a  fluxing  agent  in  the 
smelter.  These  uses  often  occur  if  the 
glass  does  not  meet  the  specifications 
for  CRT  glass.  The  cleaning  process 
described  above  also  generates  glass 
fines  that  are  collected  and  sold  to  lead 
smelters  to  be  used  as  a  fluxing  agent. 
In  addition,  processed  CRT  glass  may  be 
sent  to  copper  smelters,  also  for  use  as 
a  flux.  Sometimes  other  types  of 
production  facilities  use  processed  CRT 
glass  to  make  objects  such  as  radiation 
shielding,  acoustical  barriers,  optical 
glass  beads,  or  decorative  glass  and  tile 
products.  The  market  for  these  recycled 
glass  items  is  currently  limited,  but  may 
grow  in  the  future. 


3.  Disposal 

Many  consumers  do  not  wish  to 
discard  monitors  and  TVs  if  they  can  be 
recycled.  Many  or  most  CRTs  therefore 
remain  in  storage.  Of  the  CRTs  that  are 
disposed  of  by  households,  most  go  to 
municipal  landfills,  and  others  to 
municipal  waste-to-energy  (WTE) 
facilities.  Only  a  small  percentage  are 
recycled  (see  Life  Cycle  Assessment  of 
tht'  Disposal  of  Household  Electronics, 

D.  McKenna  et.  al..  August  1996,  which 
indicated  that  only  one  percent  of  CRTs 
from  households  were  recycled).  Some 
CRTs  from  non-household  sources  are 
also  placed  in  municipal  landfills.  Some 
states  (such  as  Massachusetts  and 
California)  have  banned  CRTs  from  all 
sources  from  landfills. 

E.  How  Do  EPA 's  Current  Regulations 
Apply  to  CRTs  and  Other  Electronic 
Materials? 

As  described  above.  CRT  glass  often 
exhibits  the  toxicity  characteristic  (TC) 
for  lead  because  this  constituent  is  used 
to  make  most  CRT  glass.  Whether  a 
person  or  facility  is  currently  subject  to 
the  RCRA  hazardous  waste  regulations 
depends  on  several  factors,  including 
whether  the  CRT  will  be  recycled  or 
disposed  and  the  type  of  user.  RCRA 
Subtitle  C  regulations  set  forth 
requirements  for  hazardous  waste 
generators,  transporters,  and  owners  and 
operators  of  treatment,  storage,  and 
disposal  facilities  (TSDFs).  EPA 
regulations  also  contain  exclusions  for 
certain  wastes  from  the  definition  of 
solid  waste  or  hazardous  waste  (40  CFR 
261.4)(a)  and  (b)).  However,  EPA  has 
developed  streamlined  rules  for 
particular  wastes,  including  recyclable 
wastes  (40  CFR  part  266)  and  universal 
wastes  such  as  batteries,  pesticides, 
thermostats,  and  lamps  that  are  widely 
generated  by  different  industries  (40 
CFR  part  273).  Following  is  a  brief 
description  of  how  different  entities  are 
currently  regulated. 

1.  Who  Is  Regulated  and  Who  Is  Not? 

a.  Households 

Households  that  dispose  of  or  recycle 
CRTs  are  exempt  from  hazardous  waste 
management  requirements  under  40 
CFR  261.4(b)(1).  Households  may 
therefore  send  their  used  computer  and 
television  monitors  to  any  facility  or 
collector  for  recycling  or  disposal 
without  being  subject  to  RCRA  Subtitle 
C  regulation.  Other  facilities  managing 
household  hazardous  waste  (such  as 
collectors,  recyclers.  or  disposers) 
continue  to  be  exempt  from  hazardous 
waste  requirements  unless  the 
household  waste  is  mixed  with  other 
regulated  hazardous  waste. 


b.  Non-Residential  Generators 

Non-residential  generators  of  less  than 
100  kilograms  (about  220  lbs)  of 
hazardous  waste  (including  CRTs)  in  a 
calendar  month  are  known  as 
conditionally  exempt  small  quantity 
generators  (CESQGs)  and  are  not  subject 
to  most  RCRA  Subtitle  C  hazardous 
waste  management  standards.  The 
Agency  notes  that  about  seven  or  eight 
CRTs  would  be  sufficient  to  weigh  220 
lbs  (assuming  that  each  monitor 
weighed  30  lbs).  These  CESQGs  may 
choose  to  send  their  wastes  to  a 
municipal  solid  waste  landfill  or  cither 
facility  approved  by  the  state  for  the 
management  of  industrial  or  municipal 
non-hazardous  wastes,  including 
recycling  facilities  (40  CFR  261.5). 
Generators  of  more  than  100  kilograms 
(about  220  lbs)  and  less  than  1,000 
kilograms  (about  2,200  lbs)  of  hazardous 
waste  (including  CRTs)  in  a  calendar 
month  are  considered  small  quantity 
generators  (SQGs)  and  are  subject  to  the 
RCRA  hazardous  waste  management 
standards,  but  are  allowed  to  comply 
with  certain  reduced  regulatory 
requirements  (40  CFR  262.34(d)). 
Generators  of  more  than  1 .000  kilograms 
(about  2,200  lbs)  of  hazardous  waste  in 
a  calendar  month  are  considered  large 
quantity  generators  (LQGs)  and  are 
subject  to  all  the  applicable  hazardous 
waste  regulations  for  generators  (40  CFR 
262.34(a)).  CRTs  that  are  not  considered 
wastes  should  not  be  counted  in 
determining  whether  a  generator  is  a 
CESQG.  SQG.  or  LQG. 

2.  When  Do  CRTs  Become  Wastes? 

To  determine  whether  a  non- 
residential facility  with  used  CRTs  must 
comply  with  the  RCRA  hazardous  waste 
regulations,  the  user  must  first 
determine  if  its  used  CRTs  are  solid 
wastes.  Following  is  a  brief  description 
of  how  solid  waste  determinations  for 
CRTs  are  made  under  federal  law. 
(However,  the  Agency  notes  that  all 
Region  III  states"  regulator)'  agencies  are 
authorized  to  implement  the  hazardous 
waste  program  in  lieu  of  the  federal 
program,  and  state  regulations  may  be 
more  stringent  than  the  federal 
regulations.  Users  should,  therefore, 
consult  with  the  appropriate  state 
agency  before  making  their 
determinations.) 

a.  Reuse  and  Repair  of  Used  CRTs 

EPA  has  consistently  taken  the  view 
that  materials  used  and  taken  out  of 
service  by  one  person  are  not  wastes  if 
a  second  person  puts  them  to  the  same 
type  of  use  without  first  "reclaiming" 
them  (see  50  FR  624.  January  5.  1985). 
Many  CRTs  are  taken  out  of  service  by 
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both  businesses  and  households  not 
because  they  can  no  longer  be  used,  but 
because  users  are  upgrading  their 
systems  to  take  advantage  of  the  rapid 
advances  that  have  resulted  in  better 
and  faster  electronics.  Businesses  and 
organizations  upgrading  their  computers 
often  replace  the  entire  computer 
system,  including  the  monitors.  A 
working  CRT-containing  unit 
considered  obsolete  by  one  user  is 
therefore  likely  to  be  capable  of  reuse  as 
a  computer  monitor  or  a  television 
monitor  by  another  user. 

Many  businesses  and  organizations 
that  take  CRTs  out  of  service  do  not 
have  the  specialized  knowledge  needed 
to  determine  whether  the  unit  can  be 
reused  as  a  computer  or  television 
display  unit.  Moreover,  those  entities 
often  do  not  decide  whether  a  particular 
CRT  will,  in  fact,  be  reused.  Many 
businesses  and  other  organizations  send 
used  computers  and  televisions  to 
resellers.  Resellers  often  test  CRTs  or 
otherwise  decide  if  the  CRTs  can  be 
reused  directly,  if  they  can  be  reused 
after  minor  repairs,  or  if  they  must  be 
sent  for  further  processing  or  disposal. 
Because  the  typical  original  user  usually 
lacks  the  specialized  knowledge  needed 
to  decide  the  future  of  a  CRT.  EPA  is 
today  clarifying  that  we  do  not  consider 
a  user  sending  a  CRT  to  a  reseller  for 
potential  reuse  to  be  a  RCRA  generator. 
Furthermore,  EPA  today  clarifies  that 
used  CRTs  undergoing  repairs  before 
resale  or  distribution  are  not  being 
"reclaimed,"  and  are  considered  to  be 
products  "in  use"  rather  than  solid 
wastes.  Resellers  of  used  CRTs  generally 
test  and  identify  equipment  that  can  be 
resold  or  is  economically  repairable. 
Sometimes  the  equipment  is  collected 
and  redistributed  for  reuse  with  no 
repairs.  If  repairs  are  necessary,  they 
typically  consist  of  rewiring,  replacing 
defective  parts,  or  replacing  the  electron 
gun.  Under  these  circumstances,  the 
CRT  would  still  be  considered  a 
commercial  product  rather  than  a  solid 
waste.  EPA  believes  that  these  repairs 
and  replacement  activities  do  not 
constitute  waste  management. 

As  discussed  below  in  section  III.E.3, 
EPA  also  applies  these  principles  to 
other  "end-of-life"  electronic  devices, 
which  also  would  not  be  wastes  if  sent 
to  resellers  for  potential  reuse. 

This  regulatory  interpretation  for 
CRTs  and  other  "reused"  electronics  is 
not  unique  to  Region  III  states;  it  applies 
nationwide,  as  EPA  stated  in  the 
national  CRT  proposal.  See  67  FR. 
40508,  40511  (June  12,  2002). 

b.  Unused  CRTs  Sent  for  Recycling 

Sometimes  manufacturers  of 
computers  and  televisions  send  unused 


CRTs  (usually  off-specification  CRTs) 
directly  to  glass  processors  who  break 
the  CRTs  and  separate  out  the  glass 
components.  Generally,  the  processor 
then  sends  the  processed  glass  to  a 
glass-to-glass  recycler  or  to  another 
recycling  facility,  such  as  a  lead  smelter. 
Although  EPA  could  consider  these 
activities  to  constitute  reclamation,  the 
Agency  does  not  regulate  the 
reclamation  of  either  listed  or 
characteristic  unused  commercial 
chemical  products  (see  50  FR  14219. 
April  11.  1985).  EPA  considers  unused 
CRTs  to  be  unused  commercial 
chemical  products.  Therefore,  these 
materials  are  not  solid  wastes  when  sent 
for  reclamation. 

c.  Used  CRTs  Sent  For  Recycling 
Under  the  current  RCRA  regulations. 

used  CRTs  sent  directly  to  glass 
processors  or  other  recyclers  could, 
under  some  circumstances,  be 
considered  spent  materials  undergoing 
reclamation,  and  could  therefore  be 
solid  wastes.  However,  as  explained 
elsewhere  in  this  notice.  EPA  believes 
that  under  some  circumstances  used 
CRTs  sent  for  recycling  do  not  resemble 
spent  materials.  Therefore,  the  Agency 
is  today  promulgating  an  exclusion  from 
the  definition  of  solid  waste  for  used 
CRTs  being  recycled  in  Region  111  states 
if  they  are  managed  under  certain 
conditions.  Users  and  resellers  sending 
used  CRTs  to  recyclers  should  check 
with  their  authorized  states  to  see  which 
RCRA  Subtitle  C  requirements,  if  any, 
are  applieable  to  their  activities. 

d.  Disposal 

If  a  non-household  entity  decides  to 
send  used  or  unused  CRTs  directly  to  a 
landfill  or  an  incinerator  for  disposal, 
that  entity  would  be  considered  the 
generator  of  a  solid  waste.  The  person 
making  the  decision  must  determine  if 
the  CRTs  exhibit  a  hazardous  waste 
characteristic  under  40  CFR  Part  261. 
Subpart  C.  He  may  either  test  the  CRTs 
or  use  process  knowledge  to  make  this 
determination.  As  stated  above,  many  or 
most  CRTs  from  color  computer  or 
television  monitors  exhibit  the  toxicity 
characteristic  (TC)  for  lead.  Although 
EPAs  data  indicate  that  most  CRTs  from 
black  and  white  monitors  do  not  fail  the 
TC,  those  that  do  are  subject  to  all 
applicable  hazardous  waste 
management  requirements.  When  a 
decision  is  made  to  dispose  of 
hazardous  waste  CRTs,  the  non- 
residential user,  reseller,  or 
manufacturer  must  comply  with  all 
applicable  hazardous  waste  generator 
requirements  of  40  CFR  Part  262. 
including  packaging  and  labeling.  90- 
day  accumulation  requirements,  use  of 


the  hazardous  waste  manifest,  and 
recordkeeping  and  reporting  (unless  the 
generator  is  a  CESQG). 

Some  companies  ship  their  waste 
CRTs  to  hazardous  waste  landfills  for 
disposal.  Used  CRTs  generated  by  a 
non-residential  facility  that  fail  the  TC 
for  lead  must  meet  applicable  land 
disposal  restrictions  (LDRs).  40  CFR  Part 
268,  before  being  placed  in  a  land-based 
unit,  such  as  a  landfill.  These 
restrictions  do  not  apply  to  CRTs 
generated  by  households  or  CESQGs.  To 
meet  LDRs.  the  CRT  glass  must  be 
treated  so  that  the  TCLP  lead 
concentration  does  not  exceed  0.75  mg 
per  liter.  This  concentration  level  is 
generally  achieved  by  crushing  and 
stabilizing  the  glass  through  the 
addition  of  chemicals  which  reduce  the 
solubility  of  lead  when  contacted  by 
leachate. 

3.  When  Do  Non-CRT  Electronic 
Materials  Become  Wastes? 

In  1992.  the  Agency  issued  a 
memorandum  to  its  EPA  Regional  Waste 
Management  Directors  stating  that  used 
whole  circuit  boards  are  considered  to 
be  scrap  metal  when  sent  for 
reclamation,  and  therefore  exempt  from 
regulation  under  RCRA.  The  Agency  has 
also  addressed  printed  circuit  boards  in 
the  Land  Disposal  Restrictions  Phase  IV 
rulemaking  (see  62  FR  25998,  May  12. 
1997).  In  that  rulemaking,  the  Agency 
provided  an  exclusion  from  the 
definition  of  solid  waste  at  40  CFR 
261.4(a)(14)  for  shredded  circuit  boards 
being  reclaimed,  provided  they  are 
stored  in  containers  sufficient  to  prevent 
a  release  to  the  environment  prior  to 
recovery  and  provided  they  are  free  of 
mercury  switches,  mercury  relays, 
nickel-cadmium  batteries  and  lithium 
batteries.  Subsequently,  on  May  26, 
1998  (63  FR  28556).  the  Agency 
clarified  that  the  scrap  metal  exemption 
applies  to  whole  used  circuit  boards 
that  contain  minor  battery  or  mercury 
switch  components  and  that  are  sent  for 
continued  use.  reuse,  or  recovery.  In 
that  notice.  EPA  stated  that  it  was  not 
the  Agency's  intent  to  regulate  under 
RCRA  circuit  boards  containing 
minimal  quantities  of  mercury  and 
batteries  that  are  protectively  packaged 
to  minimize  dispersion  of  metal 
constituents.  Once  these  materials  are 
removed  from  the  boards,  they  become 
a  newly  generated  waste  subject  to  a 
hazardous  waste  determination.  If  they 
meet  the  criteria  to  be  classified  as  a 
hazardous  waste,  they  must  be  handled 
as  hazardous  waste;  otherwise,  they 
must  be  managed  as  a  solid  waste. 

The  Agency  is  studying  certain  non- 
CRT  electronic  materials  to  determine 
whether  they  consistently  exhibit  a 
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characteristic  of  hazardous  waste. 
However,  we  are  not  currently  aware  of 
any  non-CRT  computer  components  or 
electronic  prciduct.s  tliat  would  generally 
be  hazardous  wastes.  With  respect  to 
these  materials,  the  Agency  will  use  the 
same  line  of  reasoning  that  is  outlined 
.ibove  for  CRTs  to  determine  if  the 
materials  are  solid  wastes.  That  is,  if  an 
original  user  sends  electronic  materials 
to  a  reseller  because  he  lacks  the 
specialized  knowledge  needed  to 
determine  whether  the  units  can  be 
reused  as  products,  the  original  user  is 
not  a  RCRA  generator.  The  materials 
will  not  be  considered  solid  wastes  until 
a  decision  is  made  to  recycle  them  in 
other  ways  or  dispose  of  them. 

F.  What  Are  The  Common  Sense 
Initiative  (CSl)  Recommendations? 

From  1994  through  1998,  EPA's 
Common  Sense  Initiative  (CSI)  explored 
the  environmental  regulation  of  six 
industry  sectors  and  looked  for  ways  to 
make  environmental  regulation 
"cleaner,  cheaper,  and  smarter."  EPA 
established  CSI  as  an  advisory 
committee  (the  "CSI  Council")  under 
the  Federal  Advisory  Committee  Act. 
The  CSI  Council  included 
representatives  from  each  industn,' 
sector,  from  non-governmental 
environmental  and  community 
organizations,  from  state  governments, 
and  from  colleges  and  universities.  EPA 
also  established  subcommittees  of  the 
Council  for  each  industry  sector.  The 
subcommittees  included  representatives 
of  the  various  stakeholders  represented 
in  the  CSI  Coimcil.  One  of  the  industry 
sectors  selected  for  this  initiative  was 
the  computer  and  electronics  industry. 
The  CSI  Computers  and  Electronics 
Subcommittee  (CES)  then  formed  a 
workgroup  to  examine  regulatory 
barriers  to  pollution  prevention  and 
recycling.  The  workgroup  (known  as  the 
"Overcoming  Barriers  Workgroup") 
explored  the  problems  of  managing 
mounting  volumes  of  outdated 
computer  and  electronics  equipment. 

One  of  the  concerns  investigated  by 
the  Overcoming  Barriers  Workgroup  and 
the  CES  was  the  barrier  to  CRT  recycling 
created  by  some  existing  hazardous 
waste  management  regulations.  The  CES 
urged  that  removing  such  barriers  was 
essential  to  fostering  CRT  recycling, 
especially  glass-to-glass  recycling.  The 
Subcommittee  believed  that  CRT 
recycling  would  provide  the  following 
benefits:  (1)  Less  lead  sent  to  landfills 
and  combustors;  (2)  added  resource 
value  of  specialty  glass  and  lead;  (3) 
lower  waste  management  costs;  (4)  less 
regulatory  uncertainty  about  CRT 
recovery  and  recycling;  (5)  less  use  of 
raw  lead  in  CRT  glass  manufacturing; 


(6)  better  melting  characteristics, 
improved  heat  transfer,  and  lower 
energv'  consumption  in  CRT  glass 
manufacturing  furnaces;  (7)  improved 
CRT  glass  quality;  and  (8)  lower 
emissions  of  lead  from  CRT  glass 
manufacturing.  The  CES  Subcommittee 
indicated  that  some  recycling  methods 
or  end  products  (other  than  those 
associated  with  glass-to-glass  recycling) 
may  pose  risks  to  human  health  and  the 
environment  and  would  require  further 
investigation. 

As  a  result  of  the  fmdmgs  of  the  CES 
Subcommittee,  the  CSI  Council  issued  a 
document  entitled,  "Recommendation 
on  Cathode  Ray  Tube  (CRT)  Glass-to- 
Glass  Recycling."  In  this  document,  the 
Council  recommended  streamlining 
regulatory  requirements  for  CRTs  that 
would  encourage  recycling  and  better 
management.  The  recommendations 
included  revised  requirements  for 
packaging,  labeling,  transportation; 
general  performance  standards  for  glass 
processors;  and  export  provisions.  The 
CSI  Council  also  recommended  an 
exclusion  from  the  definition  of  solid 
waste  for  processed  glass  that  is  used  to 
make  new  CRT  glass.  In  today's  notice, 
EPA  creates  an  exclusion  from  the 
definition  of  solid  waste  for  Region  III 
states  which  will  simplif\'  management 
requirements  for  used  CRTs.  Although 
the  requirements  promulgated  today 
differ  in  some  respects  from  those 
recommended  by  the  CSI  Council,  we 
believe  that  they  will  be  just  as  effective 
in  fostering  the  goals  of  the  Council. 
EPA  has  proposed  a  similar  nationwide 
exclusion  and  expects  to  use 
information  gained  from  this  regional 
pilot  in  assessing  the  proposed 
nationwide  rulemaking. 

G.  Requirements  for  Used  CRTs 
Undergoing  Recycling 

1 .  What  Will  Not  Be  Affected  By 
Today's  Rule? 

All  materials  discussed  above  that  are 
not  currently  regulated  under  RCRA 
will  remain  unaffected  by  today's  rule. 
Used  CRTs  from  households  and 
CESQGs  will  retain  their  current 
regulatory  exemptions.  Used  CRTs  from 
any  source,  along  with  electronic 
materials  that  are  sent  for  reuse  as  is  or 
after  minor  repairs,  are  not  wastes. 
Section  261.4(a)(24)  will  provide  better 
notice  of  this  interpretation  of  our 
current  regulations.  Unused  CRTs  sent 
for  recycling  will  still  be  classified  as 
commercial  chemical  products  which 
are  not  solid  wastes  even  if  they  are 
reclaimed  or  speculatively  accumulated. 
Finally,  both  used  and  unused  CRTs 
sent  for  disposal  will  also  remain 
regulated  as  before. 


2.  What  Is  Covered  By  Today's  Rule  and 
What  Are  the  Management 
Requirements? 

Today's  rule  principally  addresses 
used  CRTs,  and  glass  removed  from 
CRTs,  destined  for  recycling  in  Region 
III  states.  The  regulations  we  are 
promulgating  today  do  distinguish 
between  intact  CR'Ts,  and  CRTs  that  are 
broken.  An  intact  CRT  is  a  CRT 
remaining  within  the  monitor  whose 
vacuum  has  not  been  released.  A  broken 
CRT  means  glass  removed  from  the 
monitor  after  the  vacuum  has  been 
released.  EPA  notes  that  these 
definitions  also  cover  non-consumer 
CRTs  such  as  medical,  automotive, 
oscilloscope,  and  appliance  CRTs. 

a.  Used,  Intact  CRTs  Destined  for 
Recycling  Within  Region  III 

Today's  rule  excludes  intact  CRTs 
located  within  Region  III  states  from  the 
definition  of  solid  waste  unless  they  are 
disposed.  Consequently,  these  units 
would  not  be  subject  to  RCRA  Subtitle 
C  regulation,  including  the  speculative 
accumulation  limits  of  40  CFR 
§  261.2(c)(4). 

As  noted  above,  unused  CRTs  are 
currently  considered  commercial 
chemical  products  which  are  excluded 
from  the  definition  of  solid  waste  when 
recycled,  even  if  they  are  reclaimed  or 
speculatively  accumulated.  Intact  CRTs 
are  highly  unlikely  to  release  lead  to  the 
environment  because  the  lead  is 
contained  in  the  plastic  housing  and  the 
glass  matrix.  We  believe  that  it  would  be 
vefy  difficult  to  distinguish  between 
used  and  unused  intact  CRTs  destined 
for  recycling.  Moreover,  there  appears  to 
be  no  environmental  basis  for  such  a 
distinction.  Therefore.  EPA  is  including 
all  intact  CRTs  in  this  pilot-specific  rule 
unless  they  are  disposed,  whether  used 
or  unused. 

b.  Used.  Broken  CRTs  Destined  for 
Recycling  Within  Region  III 

Some  users  and  collectors  of  CRTs 
separate  the  CRT  from  the  monitor  and 
release  the  vacuum,  after  which  they 
send  the  resulting  broken  glass  to  a 
recycler  (often  a  glass  processor).  This 
practice  saves  shipping  costs  and 
enables  the  glass  processor  to  pay  more 
for  the  broken  CRTs  received.  At  other 
times,  the  CRTs  remain  intact  until 
broken  by  the  processor  or  another 
recycler.  In  any  event,  CRTs  whose  glass 
has  been  broken  are  non-reusable  and 
non-repairable;  and  therefore,  prior  to 
this  rule  were  solid  wastes  at  the  time 
such  breakage  occurs. 

EPA  is  today  amending  40  CFR  part 
261  to  add  a  new  section  261.40.  which 
will  provide  that  used,  broken  CRTs 
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located  within  Region  III  states  are 
excluded  from  the  definition  of  solid 
waste  if  they  meet  specified  conditions. 
Under  today's  rule.  used,  broken  CRTs 
sent  for  recycling  would  not  be  solid 
wastes  if  they  are  transported  in  an 
appropriate  container,  and  stored  in  an 
appropriate  container  in  an  enclosed 
building.  An  appropriate  container  (i.e.. 
a  package  or  a  vehicle)  is  one  that  is 
constructed,  filled,  and  closed  to 
minimize  identifiable  releases  of  CRT 
glass  (including  fine  solid  materials)  to 
the  environment.  Each  container  in 
which  the  used,  broken  CRT  is 
contained  must  be  labeled  or  marked 
clearly  with  one  of  the  following 
phrases:  "Waste  cathode  ray  tube(s) — 
contains  leaded  glass,"  or  "Used 
cathode  ray  tube(s) — contains  leaded 
glass."  It  must  also  be  labeled  or 
marked:  "Do  not  mix  with  other  glass 
materials."  An  enclosed  building  must 
include  a  roof,  floor,  and  walls.  Finally, 
used,  broken  CRTs  destined  for 
recycling  in  Region  III  states  also  would 
not  be  allowed  to  be  speculatively 
accumulated  as  defined  in  40  CFR 
261.1. 

The  Agency  believes  that  if  these 
materials  are  properly  containerized  and 
labeled  when  stored  or  shipped  prior  to 
recycling,  they  resemble  articles  in 
commerce  or  commodities  more  than 
wastes.  Breakage  is  a  first  step  toward 
recycling  the  leaded  glass  components 
of  the  CRT.  Also,  materials  held  in 
conditions  that  safeguard  against  loss 
are  more  likely  to  be  regarded  as 
valuable  commodities  destined  for 
legitimate  recycling.  In  addition,  the 
packaging  requirements  will  ensure  that 
the  possibility  of  releases  to  the 
environment  from  the  broken  CRTs  is 
very  low.  For  these  reasons,  an 
exclusion  from  the  definition  of  solid 
waste  is  appropriate  if  the  broken  CRTs 
are  handled  under  the  rule  being 
promulgated  today. 

c.  Used.  Broken  CRTs  Undergoing  Glass 
Processing  Within  EPA  Region  III 

The  Agency  also  promulgates  today 
an  exclusion  from  the  definition  of  solid 
waste  for  used  CRTs  undergoing  glass 
processing  within  EPA  Region  III,  as 
long  as  the  \>-i"<      ^ i ng  meets  certain 
conditions.  t.K  1  glass  processing  is 
defined  in  40  CFR  260  10  as  receiving 
intact  or  broken  used  CRTs, 
intentionally  breaking  them,  sorting  or 
otherwise  managing  glass  removed  fix»m 
CRT  monitors,  and  cleaning  coatings 
from  the  glass.  As  noted  above,  CRT 
users  and  collectors  sometimes  break 
CRTs  before  sending  them  to  a 
processor.  Therefore,  breaking  used 
CRTs  would  not  by  itself  subject  a 
facility  to  the  CRT  glass  processing 


conditions.  In  order  to  be  classified  as 
a  used  CRT  glass  processor,  the  facility 
must  perform  all  of  the  activities  listed 
above. 

The  provisions  of  today's  rule,  set 
forth  in  40  CFR  261,40,  state  that  used, 
broken  CRTs  undergoing  glass 
processing  would  not  be  considered 
solid  wastes  if  they  are  stored  in  an 
enclosed  building  with  a  roof,  floor,  and 
walls.  In  addition,  all  glass  processinc 
activities  must  take  place  within  an 
enclosed  building  with  a  roof,  floor,  and 
walls,  and  no  activities  may  be 
performed  that  use  temperatures  high 
enough  to  volatilize  lead  from  used, 
broken  CRTs.  The  exclusion  set  forth 
today  does  not  allow  used,  broken  CRTs 
to  be  speculatively  accumulated,  as 
defined  in  40  CFR  261.1. 

EPA  believes  that  the  packaging  and 
storage  conditions  being  promulgated 
today  will  help  ensure  that  the  materials 
in  question  are  more  commodity-like 
than  waste-like.  Used,  broken  CRTs  that 
are  not  stored  or  packaged  in 
accordance  with  these  requirements 
tend  not  to  be  valuable,  product-like 
materials.  The  opportunity  for  loss  or 
releases  of  the  materials  indicates  that 
they  are  wastes.  As  specifically 
recommended  by  the  CSI  Council,  we 
are  also  providing  that  processors  will 
be  required  to  conduct  their  activities 
without  using  temperatures  high  enough 
to  volatilize  lead  from  broken  CRTs. 
Besides  increasing  the  risk  of  releases  to 
the  environment,  such  practices  suggest 
waste  treatment  rather  than  production. 

d.  Processed  Glass  From  Used  CRTs 
Sent  for  Recycling  to  Glass 
Manufacturers  and  Lead  Smelters 
Within  Region  III 

In  today's  rule,  EPA  is  excluding 
processed  glass  (from  used  CRTs)  from 
the  definition  of  solid  waste  if  it  is  sent 
for  recycling  to  a  CRT  glass 
manufacturer  or  to  a  lead  smelter  within 
Region  III,  as  long  as  the  processed  glass 
is  neither  spe<  ul.itivplv  accumulated, 
nor  used  in  a  nnjiiu  i  constituting 
disposal.  40  CFK  Zb]  AO(d] 

EPA  believes  that  processed  glass 
from  used  CRTs  destined  for  C:RT  glass 
manufacturing  or  to  a  lead  smelt ing 
operation,  located  in  Region  111  states, 
meets  the  regulatory  criteria  in  40  CFR 
260.31(c)  for  a  variance  from  the 
definition  of  solid  waste  This  variance 
applies  to  materials  that  have  been 
reclaimed  but  must  be  reclaimed  further 
before  recovery  is  completed,  if,  after 
initial  reclamation,  the  resulting 
material  is  commodity-like.  The 
following  paragraphs  discuss  the 
characteristics  of  processed  CRT  class 
and  how  they  meet  the  criteria 


/'.  The  degree  of  processing  a  material 
has  undergone  and  the  degree  of  further 
processing  that  is  required  (40  CFR 
260.3  He  1(1)) 

Processed  CRT  glass  ne<?ds  minimal 
further  processing  by  CRT  glass 
manufacturers  or  lead  smelters.  CRT 
glass  cullet  is  shipped  to  these  facilities 
already  cleaned  and  sorted.  CRT 
manufacturers  and  smelters  perform 
processing  steps  consisting  only  of 
magnetic  separation  of  anode  buttons 
and  studs  and.  if  necessary,  further 
crushing  of  the  glass.  Following  these 
steps,  the  partially  ret  lainied  ('RT  glass 
enters  the  furnace  or  smelter,  similar  to 
other  feedstocks  used  m  glass 
manufacturing  and  smelting. 

11.  The  economic  value  of  the  material 
that  has  been  initially  reclaimed  (40 
CFR260.31(c)(2)l 

The  initial  [rocessing  of  CRT  glass 
satisfies  this  i  nterion  CRT  glass  is 
usually  purcfiased  h\  ( .Kl  glass 
manufacturers  from  processors  for  at 
least  $170  per  ton  (approximately  three- 
fourths  of  the  price  of  virgin  glass).  In 
contrast,  lead  smelters  are  usually  paid 
at  least  $150  per  ton  by  processors  for 
CRT  glass  used  as  fluxing  material  and 
lead  feedstock.  However,  lead  smelters 
only  pay  an  average  of  about  six  dollars 
per  ton  for  industrial  sand  used  as  a 
fluxing  material.  Broken  glass  from 
CRTs  resembles  industrial  sand  in 
composition  and  can  therefore  serve  as 
a  substitute  for  this  sand  in  the  fluxing 
process.  The  sand,  however,  is  not 
expensive. 

CRT  glass  manufacturers  and  lead 
smelters  currently  obtain  processed  CRT 
glass  from  processors  and  are  working 
with  the  processors  to  increase  the 
supply  and  quaiitv  of  processed  CRT 
glass,  which  may  further  increase  its 
value.  The  value  of  processed  CRT  glass 
depends  on  whether  manufacturers' 
specifications  are  met,  and  some  glass 
chemistries  require  exacting 
specifications  that  make  the  processed 
glass  more  valuable  if  it  meets  those 
specifications  C^RT  glass  manufai  turers 
have  stricter  quality  standards  than  lead 
smelters  about  the  type  of  material  that 
they  can  accept  (e.g.,  cleaned,  sized  free 
of  coating  and  debris). 

Further  evidence  of  the  econcjmic 
value  of  reclaimed  CRT  glass  is 
demonstrated  by  the  cost  savings 
realized  by  CRT  glass  manufacturers 
and  lead  smelters  when  using  processed 
CRT  glass.  The  use  of  processed  CRT 
glass  cullet  benefits  the  manufacturer  in 
several  ways,  such  as  improving  heat 
transfer  and  melting  i  harai  teristics  in 
the  hirna(  es.  lowering  energy 
consumption,  and  maintaining  or 
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improving  the  quality  of  the  final 
product. 

Hi  The  dpgree  to  which  the  reclaimed 
material  is  like  an  analogous  raw 
material  (40  CFR  260.31(cl(3)j 

I'nder  this  criterion,  the  partially 
reclaimed  material  must  be  similar  to  an 
analogous  raw  material  or  feedstock  for 
which  the  material  mav  be  substituted 
in  a  production  or  reclamation  process 
Processed  CRT  glass  is  similar  to  off- 
specific:ation  glass  and  cullet  that 
manufacturers  currently  use  as 
feedstock  Glass-making  furnaces 
require  between  approximately  30  and 
70  percent  cullet.  With  respect  to  lead 
smelters,  processed  (TRT  glass  is  similar 
to  industrial  sand  that  wouldt)therv\ise 
be  used  as  feedstock  or  flux  in  the 
smelter, 

jv.  An  end  market  for  the  partially 
reclaimed  material  is  guaranteed  (40 
CFR260.31(c)(4jj 

The  Agency  believes  that  there  is  a 
strong  end  market  for  processed  CRT 
glass.  CRT  glass  manufacturers  and  lead 
smelters  have  developed  relationships 
with  CRT  glass  processors  to  increase 
the  amoimt  and  quality  of  reclaimed 
CRT  glass  cullet  available  for  glass-to- 
glass  recycling  and  lead  reclamation.  In 
addition,  CRT  glass  manufacturers  have 
developed  programs  in  which  off- 
specification  CRTs  may  be  delivered 
directly  to  CRT  processors  for  initial 
processing.  The  processed  CRT  glass  is 
delivered  to  CRT  glass  manufacturers 
for  use  as  feedstock  in  glass-to-glass 
manufacturing,  or  to  lead  smelters  for 
recycling. 

V,  The  extent  to  which  the  partially 
reclaimed  material  is  handled  to 
minimize  loss  (40  CFR  260.31(c)(5)) 

The  Agency  believes  that  current  CRT 
glass  industry  practices  are  effective  in 
minimizing  losses  and  preventing 
releases.  Processed  CRT  glass  generally 
is  stored  indoors  on  a  cement  or  asphalt 
pad.  In  most  cases,  the  material  is 
shipped  in  large  capacity  trucks  that  are 
covered  with  a  tarp  to  minimize  loss 
during  transport.  When  the  CRT  glass 
manufacturers  or  lead  smelters  receive 
shipments,  the  glass  is  unloaded  into  a 
temporary  holding  area,  inspected,  and 
either  loaded  onto  a  conveyor  belt  for 
further  processing  or  stored  under 
cover.  Following  these  steps,  the 
reclaimed  CRT  glass  enters  the  furnace 
feedstock  stream  or  the  smelter. 

e.  Processed  Glass  From  Used  CRTs 
Sent  For  Other  Types  of  Recycling 
Within  EPA  Region  III 

Under  today's  rule,  processed  glass 
from  used  CRTs  sent  for  recycling  at  a 


facility  other  than  a  glass  manufacturer 
or  a  lead  smelter  will  be  excluded  from 
the  definition  of  solid  waste  only  if 
additional  conditions  are  met  The 
processed  glass  will  have  to  be  packaged 
and  labeled  in  accordance  with  the 
requirements  of  40  CFR  261.40(a)  Also. 
speculative  accumulation  limits  will 
apply 

As  stated  pre\iously.  processed  glass 
is  sometimes  sent  to  copper  smelters  for 
recycling.  It  also  may  be  sent  for 
recycling  into  objects  such  as  radiation 
shielding,  acoustical  barriers,  optical 
glass  beads,  or  decorative  glass  and  tile 
products.  The  .Agency  believes  that 
processed  glass  sent  for  such  uses 
resembles  a  commodity  more  than  a 
waste  if  it  is  packaged  and  labeled 
under  these  conditions  In  addition, 
such  packaging  ensures  that  the 
possibility  of  releases  to  the 
environment  is  minimal, 

/.  Processed  Glass  From  Used  CRTs 
Used  in  a  Manner  Constituting  Disposal 
Within  EPA  Region  III 

If  processed  glass  is  sent  for  any  kind 
of  recycling  that  involves  land 
placement,  it  would  be  subject  to  the 
requirements  of  40  CFR  part  266. 
Subpart  C,  for  recyclable  materials  used 
in  a  manner  constituting  disposal.  The 
Agency  is  currently  unaware  of 
processed  glass  being  recycled  in  this 
manner. 

V,  State  Authority 

.A  Applicabilitv  of  Rules  in  Authorized 
EPA  Region  Ill's  States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  states  to 
administer  and  enforce  the  RCRA 
hazardous  waste  program  within  the 
state.  Following  authorization,  EPA 
retains  enforcement  authority  under 
sections  3008,  3013,  and  7003  of  RCRA, 
although  authorized  states  have  primary 
enforcement  responsibility.  The 
standards  and  requirements  for  state 
authorization  are  found  at  40  CFR  Part 
271 ,  Each  of  Region  Ill's  states  is 
authorized  to  implement  the  RCRA 
program. 

Prior  to  enactment  of  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA),  a  State  with  final  RCRA 
authorization  administered  its 
hazardous  waste  program  entirely  in 
lieu  of  EPA  administering  the  federal 
program  in  that  state.  The  federal 
requirements  no  longer  applied  in  the 
authorized  state,  and  EPA  could  not 
issue  permits  for  any  facilities  in  that 
state,  since  only  the  state  was 
authorized  to  issue  RCRA  permits. 
When  new,  more  stringent  federal 
requirements  were  promulgated,  the 


state  was  obligated  to  enact  equivalent 
authorities  within  specified  time  frames. 
However,  the  new  federal  requirements 
did  not  take  effect  in  an  authorized  state 
until  the  stale  adopted  the  federal 
requirements  as  stale  law. 

In  contrast,  under  RCRA  section 
3006(g)  (42  U.S.C.  6926(g)),  which  was 
added  by  HSWA.  new  requirements  and 
prohibitions  imposed  under  H'^W  A 
authority  take  effect  in  authonzec  stales 
at  the  same  time  that  they  take  effect  in 
unauthorized  states.  EPA  is  directed  by 
the  statute  to  implement  these 
requirements  and  prohibitions  in 
authorized  states,  including  the 
issuance  of  permits,  until  the  state  is 
granted  authorization  to  do  so.  While 
states  must  still  adopt  HSWA  related 
provisions  as  state  law  to  retain  final 
authorization,  EPA  implements  the 
HSWA  provisions  in  authorized  states 
until  the  states  do  so. 

Authorized  states  are  required  to 
modify  their  programs  only  when  EPA 
enacts  federal  requirements  that  are 
more  stringent  or  broader  in  scope  than 
existing  federal  requirements,  RCRA 
section  3009  allows  the  states  to  impose 
standards  more  stringent  than  those  in 
the  federal  program  (see  also  40  CFR 
271.1).  Therefore,  authorized  states  may, 
but  are  not  required  to,  adopt  federal 
regulations,  both  HSWA  and  non- 
HSWA.  that  are  considered  less 
stringent  than  previous  federal 
regulations. 

B.  Effect  on  State  Authorization 

Today's  rule  is  less  stringent  than  the 
current  federal  program.  Because  states 
generally  are  not  required  to  adopt  less 
stringent  regulations,  the  Region  III 
states  do  not  have  to  adopt  these 
regulations  for  CRTs,  However,  because 
EPA  is  promulgating  this  rule  to 
implement  the  October,  2001  MOU 
signed  by  the  Region  III  states  and  EPA, 
EPA  expects  that  the  Region  III  states 
will  take  all  necessary  actions  to 
implement  this  rule.  Some  Region  III 
states  may  already  be  in  the  process  of 
revising  their  regulations  for  these 
materials. 

C.  Interstate  Transport 

Because  this  rule  applies  within 
Region  III  states  only,  and  some  of  these 
states  may  choose  to  implement  slightly 
different,  more  stringent  versions  of 
today's  rule,  there  may  be  cases  when 
used  CRTs  or  processed  CRT  glass  will 
be  transported  through  Region  III  or 
non-Region  III  states,  with  different 
regulations  governing  these  wastes. 

First,  a  waste  originating  in  a  Region 
III  state  which  is  implementing  today's 
conditional  exclusion  from  the 
definition  of  solid  waste  mav  be  sent  to 
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or  through  any  other  state  outside  of 
Region  III.  where  it  is  subject  to  the  full 
hazardous  waste  regulations.  In  this 
scenario,  for  the  portion  of  the  trip 
through  the  originating  state,  and  any 
other  state  whore  the  waste  is  excluded, 
neither  a  hazardous  waste  transporter 
with  an  EPA  identification  number  per 
40  CFR  263.11  nor  a  manifest  would  be 
required.  However,  for  the  portion  of  the 
trip  through  the  receiving  state,  and  any 
other  states  that  do  not  consider  the 
waste  to  be  excluded,  the  transporter 
must  have  a  manifest,  and  must  move 
the  waste  in  compliance  with  40  CFR 
part  263.  In  order  for  the  final 
transporter  and  the  receiving  facility  to 
fulfill  the  requirements  concerning  the 
manifest  (40  CFR  263.20.  263.21, 
263.22;  264.71,  264.72,  264.76  or 
265.71.  265.72.  and  265.76),  the 
initiating  facility  should  complete  a 
manifest  and  forward  it  to  the  first 
transporter  to  travel  in  a  state  where  the 
waste  is  not  excluded.  The  receiving 
facility  must  then  sign  the  manifest  and 
send  a  copy  to  the  initiating  facility. 
EPA  recommends  that  the  initiating 
facility  note  in  block  15  of  the  manifest 
(Special  Handling  Instructions  and 
Additional  Information)  that  the  wastes 
are  covered  by  an  exclusion  in  the 
initiating  state  but  not  in  the  receiving 
facility's  state. 

Second,  a  hazardous  waste  generated 
in  a  state  which  does  not  provide  an 
exclusion  for  the  waste  may  be  sent  to 
a  Region  III  state  where  it  is 
conditionally  excluded.  In  this  scenario, 
the  waste  must  be  moved  by  a 
hazardous  waste  transporter  while  the 
waste  is  in  the  generator's  state  or  any 
other  states  where  it  is  not  excluded. 
The  initiating  facility  must  complete  a 
manifest  and  give  copies  to  the 
transporter  as  required  under  40  CFR 
262.23(a).  Transportation  within  the 
receiving  state  and  any  other  states  that 
exclude  the  waste  need  not  require  a 
manifest  and  need  not  be  transported  by 
a  hazardous  waste  transporter.  However, 
it  is  the  initiating  facility's 
responsibility  to  ensure  that  the 
manifest  is  forwarded  to  the  receiving 
facility  by  any  non-hazardous  waste 
transporter  and  sent  back  to  the 
initiating  facility  by  the  receiving 
facility  (see  40  CFR  262.23  and  262.42). 
EPA  recommends  that  the  generator 
note  in  block  15  of  the  manifest  (Special 
Handling  Instructions  and  Additional 
Information)  that  the  waste  is  excluded 
in  the  receiving  facility's  state  but  not  in 
the  generator's  state. 

Third,  a  waste  may  be  transported 
across  a  state  in  which  it  is  subject  to 
the  full  hazardous  waste  regulations 
although  other  portions  of  the  trip  may 
be  from,  through,  and  to  states  in  which 


it  is  excluded.  Transport  through  the 
state  must  be  conducted  by  a  hazardous 
waste  transporter  and  must  be 
accompanied  by  a  manifest.  In  order  for 
the  transporter  to  fulfill  its  requirements 
concerning  the  manifest  (Subpart  B  of 
part  263).  the  initiating  facility  must 
complete  a  manifest  as  required  under 
the  manifest  procedures  and  forward  it 
to  the  first  transporter  to  travel  in  a  state 
where  the  waste  is  not  excluded.  The 
transporter  must  deliver  the  manifest  to. 
and  obtain  the  signature  of.  either  the 
next  transporter  't  th*-  rm  fivinR  facility. 

VI.  Regulator)  Requirements 

A  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735),  the  Agency  must  determine 
whether  this  regulatory  action  is 
"significant"  and  therefore  subject  to 
formal  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  to 
the  requirements  of  the  Executive  Order, 
which  include  assessing  the  costs  and 
benefits  anticipated  as  a  result  of  this 
regulatory  action.  The  Order  defines 
"significant  regulatory  "  action  as  one 
that  is  likely  to  result  in  a  rule  that  may: 
(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action  ' 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review.  Pursuant  to  the  terms  of 
Executive  Order  12866,  the  Agency 
determined  that  the  proposed  national 
rule  is  a  significant  regulator^'  action.  As 
such,  the  proposed  national  rule  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  are  documented  in 
the  national  docket. 

We  note  that  as  part  of  the  national 
CRT  rulemaking,  EPA  conducted  an 
economic  analysis  to  estimate  the  cost 
savings,  incremental  costs,  economic 
impacts  and  benefits  to  affected 
regulated  entities  nationally.  A  copy  of 
the  analysis  (entitled.  "Economic 
Analysis  of  Cathode  Ray  Tube 


Management.  Notice  of  Proposed 
Rulemaking")  has  been  placed  in  the 
RCRA  docket  for  the  national  rule  for 
public  review.  No  separate  analysis  has 
been  conducted  for  this  rule  since  it  is 
considered  to  be  included  in  the 
national  proposed  rule.- 

B.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  By  the  Sniali  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFAI.  5  U.S.C.  601  et  seq. 

Pursuant  tn  th(>  Rpculatory  Flexibility 
Act  (5  U.S  I     tii) ;  / ;  si-q..  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996),  whenever  an  Agency  is  required 
to  publish  a  notice  for  anv  prn}Mis."ii  .,r 
final  rule,  it  must  prepare  and  lutK. 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  {i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  following 
discussion  explains  EPAs 
determination. 

The  small  entity  analysis  conducted 
for  the  proposed  national  rule  indicates 
that  streamlining  requirements  for  CRTs 
is  expected  to  result  in  savings  to 
affected  entities  compared  to  baseline 
requirements.  Under  the  full 
compliance  scenario,  the  rule  is  not 
expected  to  result  in  a  net  cost  to  any 
affected  entity.  Thus,  adverse  impacts 
are  not  anticipated.  Costs  could  increase 
for  entities  that  are  not  complying  with 
current  regulatory  requirements,  but 
even  these  costs,  which  are  not  properly 
attributable  to  the  current  requirements, 
would  not  be  expected  to  result  in 
significant  impacts  on  a  substantial 
number  of  small  entities.  Based  on  the 
foregoing  discussion,  I  hereby  certify 
that  this  rule  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
Consequently,  the  Agency  has 
determined  that  preparation  of  a  formal 
Regulatory  Flexibility  Analysis  is 
unnecessary. 

C.  Submission  to  Congress  and  the  • 
Comptroller  General 

The  Congressional  Review  Act,  5 
use.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
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Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agenc>-  promulgating  the  rule  must 
submit  a  rule  report,  including  a  copy 
of  the  rule,  to  each  House  of  the 
Congress  and  tn^the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate. 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  t,^ke  effect  until  RO  dav.s  after  it 
is  pubhshed  in  the  Federal  Register 
This  action  is  not  a  'maJDr  rule"  as 
defined  by  5  U.S.C.  844(2).  It  will  take 
effect  on  [insert  date — 60  davs  after 
publicationi  unless  it  is  otherwise 
u  ith(irawn. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  (ICR  No.  1189.10)  and  a  copy 
may  be  obtained  by  mail  from  Susan 
Auby  at  Collection  Strategies  Division, 
U.S.  Environmental  Protection  Agency 
(Mail  Code  2822T).  1200  Pennsylvania 
Avenue  NW.,  Washington,  DC  20460,  by 
email  at  auby.susan@epa.gov,  or  by 
calling  (202)  566-1672.  A  copy  may  also 
be  downloaded  off  the  internet  at  http:/ 
/wwvi'.epa.gov/icr.  The  information 
collection  requirements  are  not  effective 
until  OMB  approves  them. 

The  information  requirements 
established  for  this  action,  and 
identified  in  the  Information  Collection 
Request  (ICR)  supporting  today's  rule, 
are  largely  self-implementing.  This 
process  will  ensure  that:  (i)  Regulated 
entities  managing  CRTs  are  held 
accountable  to  the  applicable 
requirements;  and  (ii)  state  inspectors 
can  verify  compliance  when  needed. 

EPA  will  use  the  collected 
information  to  ensure  that  CRTs  are 
being  managed  in  a  protective  manner. 
These  data  aid  the  Agency  in  tracking 
waste  shipments  and  identifying 
improper  management  practices.  In 
addition,  information  kept  in  facility 
records  helps  handlers,  processors,  and 
destination  sites  to  ensure  that  they  and 
other  facilities  are  managing  these 
wastes  properlv.  Section  3007(b)  of 
RCRA  and  40  CFR  part  2,  subpart  B, 
which  define  EPA's  general  policy  on 
the  public  disclosure  of  information, 
contain  provisions  for  confidentiality. 
However,  no  questions  of  a  sensitive 
nature  are  included  in  anv  of  the 


information  collection  requirements 
associated  with  today's  action. 

V.?.\  has  carefully  considered  the 
burden  imposed  upon  the  regulated 
community  by  the  regulations.  EPA  is 
confident  that  those  activities  required 
of  respondents  are  necessary  and,  to  the 
extent  possible,  has  attempted  to 
minimize  the  burden  imposed.  EPA 
believes  strongly  that  if  the  minimum 
requirements  specified  under  the 
regulations  are  not  met.  neither  the 
facilities  nor  EPA  can  ensure  that  used 
f'RTs  are  being  managed  in  a  manner 
protective  of  human  health  and  the 
environment 

For  the  requirements  applicable  to 
CRTs  being  proposed  nationally,  the 
aggregate  annual  burden  to  respondents 
over  the  three-year  period  covered  by 
this  ICR  is  estimated  at  10,426  hours, 
with  a  cost  of  approximately  $687,000. 
Average  aniiudi  burden  hours  per 
respondent  are  estimated  to  be  7  hours; 
there  are  an  estimated  2,400 
respondents.  This  represents  a 
reduction  in  burden  to  respondents  of 
approximately  18,616  hours.  There  are 
no  capital  or  start-up  costs,  operation  or 
maintenance  costs,  and  no  costs  for 
purchases  of  services.  Nor  is  there  any 
burden  to  the  Agency.  The  regional 
burden  will  therefore  be  reduced 
proportionally. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

E.  Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditures  by  state,  loc^,  and 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year. 

Before  promulgating  a  rule  for  which 
a  written  statement  is  needed,  section 
205  of  the  UMRA  generally  requires 
EPA  to  identify'  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 


inconsistent  uitn  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notif\'ing 
potentially  affected  small  governments, 
enable  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  Agency's  analysis  of  compliance 
with  the  Unfunded  Mandates  Reform 
Act  (UMRA)  of  1995  found  that  today's 
rule  imposes  no  enforceable  duty  on  any 
state,  local  or  tribal  government  or  the 
private  sector.  This  rule  contains  no 
federal  mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
state,  local,  or  tribal  governments  or  the 
private  sector.  In  addition.  EPA  has 
determined  that  this  rule  contains  no 
regulator.'  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  The  Act  generally 
excludes  from  the  definition  of  "federal 
intergovernmental  mandate"  (in 
sections  202,  203,  and  205)  duties  that 
arise  from  participation  in  a  voluntar>' 
federal  program.  Today  s  rule  is 
voluntary.  The  UMRA  also  excludes 
from  the  definition  of  "federal  private 
sector  mandate  "  duties  that  arise  from 
participation  in  a  voluntary  federal 
program.  Therefore,  we  have 
determined  that  today's  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  UMRA. 

f.  Executive  Order  13132 

Executive  Order  13132.  entitled 
"Federalism  "  (64  FR  43255,  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regulatory'  policies  that  have  federalism, 
implications.  "Policies  that  have 
federalism  implications'  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  "  This  rule 
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does  not  have  federalism  implications. 
It  will  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132. 

G.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  federal 
government  and  Indian  tribes.  This  rule 
does  not  have  tribal  implications.  It  will 
not  have  substantial  direct  effects  on 
tribal  governments,  on  the  relationship 
between  the  federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
federal  government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 


H.  Executive  Order  13045 

"Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997) 
applies  to  any  rule  that  EPA  determines 
(1)  "economically  significant"  as 
defined  under  Executive  Order  12866, 
and  (2)  concerns  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potential  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency.  This  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
an  economically  significant  rule  as 
defined  by  Executive  Order  12866. 

/.  Executive  Order  13211 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211.  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 


Today's  rule  revises  hazardous  waste 
management  requirements  for  used 
cathode  ray  tubes.  By  encouraging  reuse 
and  recycling,  the  rule  may  save  energy 
costs  associated  with  manufacturing 
new  materials.  It  will  not  cause 
reductions  in  supply  or  production  of 
oil,  fuel,  coal,  or  electricity.  Nor  will  it 
result  in  increased  energy  prices, 
increased  cost  of  energy  distribution,  or 
an  increased  dependence  on  foreign 
supplies  of  energy. 

/.  National  Technology  Transfer  and 
Advancement  Act  of  1 995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ( "NTTAA,"  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  though  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
rule  does  not  establish  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

K.  Environmental  Justice 

Executive  Order  12898.  "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations'  (February  11, 
1994)  is  designed  to  address  the 
environmental  and  human  health 
conditions  of  minority  and  low-income 
populations.  EPA  is  committed  to 
addressing  environmental  justice 
concerns  and  has  assumed  a  leadership 
role  in  environmental  justice  initiatives 
to  enhance  environmental  quality  for  all 
citizens  of  the  United  States.  The 
Agency's  goals  are  to  ensure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  income,  or 
net  worth  bears  disproportionately  high 
and  adverse  human  health  and 
environmental  impacts  as  a  result  of 
EPA's  policies,  programs,  and  activities. 
In  response  to  Executive  Order  12898. 
EPA's  Office  of  Solid  Waste  and 
Emergency  Response  (OSWER)  formed 
an  Environmental  Justice  Task  Force  to 
analyze  the  array  of  environmental 
justice  issues  specific  to  waste  programs 
and  to  develop  an  overall  strategy  to 
identify  and  address  these  issues 
(OSWER  Directive  No.  9200.3-17).  To 


address  this  goal.  EPA  conducted  a 
qualitative  analysis  of  the 
environmental  justice  issues  under  the 
national  proposed  rule.  Potential 
environmental  justice  impacts  are 
identified  consistent  with  the  EPA's 
Environmental  Justice  Strategy  and  the 
OSWER  Environmental  Justice  Action 
Agenda. 

Today's  rule  will  revise  management 
requirements  for  used  cathode  ray  tubes 
sent  for  recycling.  Facilities  that  would 
be  affected  by  today's  rule  include  any 
facility  generating  hazardous  waste 
computers  and  televisions  sent  for 
recycling.  Also  affected  would  be 
facilities  which  recycle  these  materials. 
Disposal  facilities  themselves  would  not 
be  affected  by  today's  rule. 

The  wide  distribution  of  affected 
facilities  throughout  the  United  States 
does  not  suggest  any  distributional 
pattern  around  communities  of  concern. 
Any  building  in  any  area  could  be 
affected  by  today's  rule.  Specific 
impacts  on  low  income  or  minority 
communities,  therefore,  are 
undetermined.  The  Agency  believes  that 
emissions  during  transportation  would 
not  be  a  major  contributor  to 
communities  of  concern  through  which 
used  CRTs  may  be  transported.  Any 
such  material  broken  during  transport 
would  be  contained  in  the  required 
packaging.  Overall,  no  disproportional 
impacts  to  minority  or  low  income 
communities  are  expected 

List  of  Subject  in  40  CFR  Pari  Ziil 
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and  disposal. 

Dated:  December  19.  2002. 

Christine  T.  Whitman,  Administrator, 

United  States  Environmental  Protection 

Agency. 
For  the  reasons  set  out  in  the 

preamble,  title  40,  chapter  I  of  the  Code 

of  Federal  Regulations,  parts  261  is 

amended  as  follow- 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  6905,  6912(a),  6921, 

R<)22.  r,n24(vl,  .inr!  6138. 

Subpart  A— General 

^   .^tition  261.4  is  amended  by 
adding  and  reserving  paragraph  (a)(23) 
and  adding  paragraph  (a)(24)  to  read  as 

ffilloW"- 

§261.4     Exclusions. 
(a)*    •    • 
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(23)  [Reserved] 

(24)  Used  cathode  ray  tubes  (CRTs)  (as 
defined  in  §  261.40(f))  to  be  recycled  in 
the  District  of  Columbia;  the  States  of 
Delaware,  Maryland,  and  West  Virginia; 
and  the  Commonwealths  of 
Pennsylvania  and  Virginia, 

(i)  Used,  intact  CRTs  as  defined  in 
§  261.40(f)  to  be  recycled  in  the  District 
of  Columbia;  the  States  of  Delaware, 
Maryland,  and  West  Virginia;  and  the 
Commonwealths  of  Pennsylvania  and 
Virginia  are  not  solid  wastes  unless 
disposed. 

(ii)  Used,  broken  CRTs  as  defined  in 
§  261.40(f)  to  be  recycled  in  the  District 
of  Columbia;  the  States  of  Delaware, 
Maryland,  and  West  Virginia;  and  the 
Commonwealths  of  Pennsylvania  and 
Virginia  are  not  solid  wastes  provided 
that  they  meet  the  requirements  of 
§261.40  and  that  the  CRTs  are  not 
accumulated  speculatively  as  defined  in 
§261. 1(c). 
***** 

3.  Part  261  is  amended  by  adding 
Subpart  E  consisting  of  §§  261.39  and 
261.40.  to  read  as  follows: 

Subpart  E— Exclusions/Exemptions 

Sec. 

261.39  (Reserved) 

261.40  Conditional  Exclusion  for  Used. 
Broken  Cathode  Ray  Tubes  (CRTs)  To  Be 
Recycled  in  the  District  of  Columbia;  the 
States  of  Delaware,  Maryland,  and  West 
Virginia:  and  the  Commonwealths  of 
Pennsylvania  and  Virginia. 

Subpart  E — Exclusions/Exemptions 

§261  39     [Reserved] 

§261  40     Conditional  Exclusion  for  Used. 
Broken  Cathode  Ray  Tubes  (CRTs)  To  Be 
Recycled  in  the  District  ot  Columbia:  the 
States  of  Delaware.  Maryland,  and  West 
Virginia,  and  the  Commonwealths  of 
Pennsylvania  and  Virginia. 

1  -'■li.  hiukrii  ( .\\]\  Id  be  recycled 
within  the  Region  111  States  are  not  solid 
wastes  if  they  meet  the  following 
conditions: 

(a)  Prior  to  processing:  These 
materials  are  not  solid  wastes  if  they  are 
destined  for  recycling  within  a  Region 
III  state  and  if  they  meet  the  following 
requirements: 

[l]  Storage.  The  broken  CRTs  must  be: 

(i)  Placed  in  a  container  (i.e.,  a 
package  or  a  vehicle)  that  is  constructed, 
filled,  and  closed  to  minimize 
identifiable  releases  to  the  environment 
of  CRT  glass  (including  fine  solid 
materials),  and 

(ii)  Stored  in  an  enclosed  building 
with  a  roof,  floor,  and  walls 

(2)  Labeling.  Each  container  in  which 
the  used,  broken  CRT  is  contained  must 
be  labeled  or  marked  clearly  with  one  of 
the  following  phrases:  "Waste  cathode 


ray  tube(s) — contains  leaded  glass,"  or 
"Used  cathode  ray  tube(s) — contains    . 
leaded  glass."  It  must  also  be  labeled: 
"Do  not  mix  with  other  glass  materials." 

(3)  Transportation.  These  CRTs  must 
be  transported  in  a  container  meeting 
the  requirements  of  paragraphs  (a)(l)(i) 
and  (2)  of  this  section. 

(4)  Speculative  accumulation.  These 
CRTs  are  subject  to  the  limitations  on 
speculative  accumulation  as  defined  in 
§261.1. 

(b)  Requirements  for  used  CRT 
processing.  Used,  broken  CRTs 
undergoing  CRT  processing  as  defined 
in  paragraph  (f)  of  this  section  are  not 
solid  wastes  if  they  meet  the  following 
requirements: 

(1)  Storage.  Used,  broken  CRTs 
undergoing  processing  are  subject  to  the 
requirements  of  paragraphs  (a)(1),  (2), 
and  (4)  of  this  section. 

(2)  Processing,  (i)  All  CRTs  must  be 
processed  within  an  enclosed  building 
with  a  roof,  floor,  and  walls;  and  (ii)  No 
activities  may  be  performed  that  use 
temperatures  high  enough  to  volatilize 
lead  from  CRTs. 

(c)  Processed  CRT  glass  sent  to  CRT 
glass  making  or  lead  smelting.  Glass 
removed  from  used  CRTs  that  is 
destined  for  recycling  at  a  CRT  glass 
manufacturing  facility  or  a  lead  smelter 
after  processing  is  not  a  solid  waste 
unless  it  is  speculatively  accumulated 
as  defined  in  §261.1. 

(d)  Processed  CRT  glass  sent  to  other 
types  of  recycling,  except  for  use 
constituting  disposal.  Glass  removed 
from  used  CRTs  that  is  destined  for 
other  types  of  recycling  after  processing 
(except  use  constituting  disposal)  is  not 
a  solid  waste  if  it  meets  the 
requirements  of  paragraphs  (a)(lj 
through  (4)  of  this  section. 

(e)  Use  constituting  disposal. 
Processed  glass  removed  from  CRT 
monitors  that  is  used  in  a  manner 
constituting  disposal  must  comply  with 
the  requirements  of  paragraphs  (a)(1) 
through  (4)  of  this  section  and  the 
applicable  requirements  of  40  CFR  Part 
266,  Subpart  C. 

(f)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  apply: 

Cathode  ray  tube  or  CRT  means  a 
vacuum  tube,  composed  primarily  of 
glass,  which  is  the  video  display 
component  of  a  television  or  computer 
monitor.  An  intact  CRT  means  a  CRT 
remaining  within  the  monitor  whose 
vacuum  has  not  been  released.  A  broken 
CRT  means  glass  removed  from  the 
monitor  after  the  vacuum  has  been 
released. 

CRT  glass  manufacturing  facility 
means  a  facility  or  part  of  a  facility 
located  within  the  Region  III  States  that 


uses  a  furnace  to  manufacture  CRT 
glass. 

CRT  processing  means  the  conducting 
of  all  of  the  following  activities  at  a 
facility  within  the  EPA  Region  Ill's 
States: 

(i)  receiving  broken  or  intact  CRTs: 

(ii)  intentionally  breaking  intact  CRTs 
or  further  breaking  or  separating  broken 
CRTs; 

(iii)  sorting  or  otherwise  managing 
glass  removed  from  CRT  monitors;  and 

(iv)  cleaning  coatings  off  the  glass 
removed  from  CRTs. 

EPA  Region  Ill's  States  means  the 
District  of  Columbia;  the  States  of 
Delaware,  Maryland,  and  West  Virginia; 
and  the  Commonwealths  of 
Pennsylvania  and  Virginia. 

[FR  Doc.  02-.^2.S47  Filed  12-24-02:  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Pan  101-5 
;FPMR  Ameiamer"!  A-59] 
RIN  3090-AH3~ 

Federal  Property  Management 
Regulations  Centralizea  Fieia 
Reproduction  Services 

AGENCY:  Office  of  Governmentwide 
Policy,  GSA. 
ACTION:  Final  rule. 

summary:  The  General  Ser\'ices 
Administration  (GSA)  is  amending  the 
Federal  Property  Management 
Regulations  (FPMR)  by  removing 
coverage  on  centralized  field 
reproduction  services. 
DATES:  Effective  Date:  December  26, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Regulatory  Secretariat.  Room  4035,  GS 
Building.  Washington.  DC.  20405,  (202) 
208-7312,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact 
Theodore  Freed,  Printing  and  Forms 
Division  (CAP),  at  (202)  501-0492. 
Please  cite  FPMR  Amendment  A-59. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  January  of  1998.  the  Director  of  the 
Office  of  Management  and  Budget 
signed  a  determination  letter 
transferring  all  GSA  reproduction 
facilities  to  the  Defense  Automated 
Printing  Service  (DAPS),  DOD.  thereby 
transferring  the  GSA  mission  of 
providing  reproduction  services  for  all 
agencies.  As  a  result  of  this  transfer  and 
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turiiifi  review  by  GSA's  Office  of  Legal 
Counsel,  GSA  has  concluded  that 
coverage  in  the  Federal  Property 
Management  Regulations  (FPMR) 
addressing  centralized  field  duplicating 
services  made  available  by  GSA  in 
Federal  buildings  should  be  deleted. 
Therefore,  the  contents  of  FPMR  101- 
5.2  (41  CFR  101-5.2).  Centralized  Field 
Reproduction  Services,  is  being 
removed  and  reserved.  If.  in  the  future, 
GSA  issues  regulations  regarding 
centralized  field  reproduction  services, 
they  will  be  issued  in  the  Federal 
Management  Regulation  (FMR).  The 
FMR  replaces  the  FPMR  and  is  written 
in  plain  language  to  provide  agencies 
with  updated  regulatory  material  that  is 
easy  to  rrad  and  understand. 

B.  txe<  ulivf  Orii.-i  liHt.t> 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  rule  for  the 
purposes  of  Executive  Order  12866 
datpH  Sppff.mh.T  30.  19^3 

C.  Regulator)  H»'vilnlit\  Ait 

A  Regulatory  Flexibility  Analysis  is 
not  required  under  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  et  seq.. 
because  there  is  no  requirement  that  thi^ 
final  rule  be  published  in  the  Fedti  .li 
Register  for  notice  and  comment. 

i)    Cipfiwork  KfdiK  tiim  Ait 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  recordkeeping  or 
information  collection  requirements,  or 
the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3501.  et  seq. 

E.  Sm.ill  Kusinfss  Kfv;ul.itii!  \ 
Entnn  t'liiflil  I  .iiiiu'ss    V(  t 

This  final  rule  is  exempt  from 
Congressional  review  prescribed  under 
5  U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

1  ist  ofSub|e(ts  in  41  CKR  Part  1(11-5 

Federal  buildings  and  facilities. 
Government  property  management. 
Health  care. 

Dated:  November  4.  2002. 
Stephen  A.  Perry. 
Administrator  of  General  Services. 

For  the  reasons  set  forth  in  the 
preamble,  GSA  amends  41  CFR  part 
101-5  as  follows: 


CHAPTER  101  :AMENDED] 

PART  lOI-S—CENTRALIZED 
SERVICES  IN  FEDERAL  BUILDINGS 
AND  COMPLEXES 

1   The  authurily  citation  for  41  CFR 
part  101-5  continues  to  read  as  follows: 

Authority:  Sec.  205(c).  63  Stat.  390;  40 
U.§.C.  486(c). 

Subpart  101    5  2     [Removed  and 
Reserved] 

2.  Remove  and  reserve  subpart  101- 
5.2. 
jFR  Doc.  02-32604  Filed  12-24-02;  8:45  am] 

Rii  I  iNr,  COO€  6820-23-P 


GENERAL  SERVICES 
ADMINISTRATION  ^ 

41  CFR  Part  102-37 

[FMR  Amendment  8-2] 
RIN  309O    AH74 

Federal  Management  Regulation; 
Notification  of  Allocation  of  Surplus 
Personal  Property  for  Donation 

AGtNCY:  Office  of  Governmentwide 
Policy.  General  Services  Administration 

action:  Final  rule. 

summary:  The  General  Services 
Administration  (GSA)  is  amending  the 
Federal  Management  Regulation  (FMR) 
to  clarify  the  period  of  time  GSA 
normally  requires  to  allocate  surplus 
personal  property  for  donation.  This 
final  rule  will  allow  holding  agencies  to 
move  property  to  sale  if  they  have  not 
received  notification  of  allocation  by 
day  6  after  the  surplus  release  date. 
DATES:  Effective  Date:  December  26. 

FOR  FURTHER  INFORMATION  CONTACT;  Mr. 

Robert  Holcombe,  Director.  Personal 
Property  Management  Policy  Division 
(MTP),  General  Services 
Administration,  at  (202)  501-3828.  For 
information  pertaining  to  status  or 
publication  schedules,  contact  the 
Regulatory  Secretariat,  Room  4035,  GS 
Building.  Washington  DC,  20405,  (202) 
501^755.  Please  cite  FMR  Amendment 
n,     ' 

SUPPLEMENTARY  INFORMATION; 

A.  Executive  Order  12Hb6 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  rule  for  the 
purposes  of  Executive  Order  12866  of 
September  30,  1993. 


H    Keuulatorv  H.'mIhIiIv  Ail 

A  Regulatory  Flexibility  Analysis  is 
not  required  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  there  is  no  requirement  that  this 
final  rule  be  published  in  the  Federal 
Reyisler  for  notice  and  comment. 

(     Paperwork  Redurtion  Art 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FMR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

n    Small  Rusinevs  Reijulatory 
Knliui  enient  hairness  .\(  t 

This  final  rule  is  exempt  from 
Congressional  review  prescribed  under 
5  use.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Part  102  :17 

C^vernment  property  management. 
Homeless,  Reporting  and  recordkeeping 
requirements,  Surplus  Government 
property. 

Dated:  November  4,  2002. 
Stephen  A.  Perry, 
Administrator  of  General  Services. 

For  the  reasons  set  forth  in  the 
preamble,  GSA  amends  41  CFR  part 
102-37  as  follows: 

PART  102-37— DONATION  OF 
SURPLUS  PERSONAL  PROPERTY 

1.  The  authority  citation  for  41  CFR 
part  102-37  is  revised  to  read  as 
follows: 

Authority:  40  U.S.C.  549  and  121(c). 

2.  Amend  §  102-37.110  by  revising 

paragraph  (r:1  tn  read  as  follows: 

§  102-  37  110     What  are  a  holding  agency  s 
responsibilrties  in  the  donation  of  surplus 
prop>erty? 

.  .  *  *  * 

(c)  Set  aside  or  hold  surplus  property 
from  further  disposal  upon  notification 
of  a  pending  transfer  for  donation;  (If 
GSA  does  not  notify  you  of  a  pending 
transfer  within  5  calendar  days 
following  the  surplus  release  date,  you 
may  proceed  with  the  sale  or  other 
authorized  disposal  of  the  property.) 
***** 
[PR  Dor  02-32605  Filed  12-24-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No  021212306-2306-01:  I.D. 
110602B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Gulf  of  Alaska: 
Interim  2003  Harvest  Specifications  for 
Groundfish 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Interim  final  rule. 

summary:  NMFS  issues  interim  2003 
total  allowable  catch  (TAG)  amounts  for 
each  category  of  groundfish.  American 
Fisheries  Act  (AFA)  sideboard  amounts, 
and  specifications  for  prohibited  species 
catch  (PSC)  amounts  for  the  groundfish 
fishery  of  the  Gulf  of  Alaska  (GOA). 
Without  interim  specifications  in  effect 
on  Ianuar\'  1,  the  groundfish  fisheries 
would  not  be  able  to  open  on  that  date, 
which  would  result  in  unnecessary 
closures  and  disruption  within  the 
fishery  industry.  The  intended  effect  is 
to  conserve  and  manage  the  groundfish 
resources  in  the  GOA. 

DATES:  The  interim  specifications  are 
effective  from  0001  hrs,  Alaska  local 
time  (A.l.t.).  January  1.  2003,  until  the 
effective  date  of  the  Final  2003  Harvest 
Specifications  for  GOA  Groundfish. 
which  will  be  published  in  the  Federal 
Register 

ADDRESSES:  Copies  of  the 
Eii\  iiiiiiiiiental  Assessment  (EA) 
prepared  for  this  action,  the  final  2001 
Stock  Assessment  and  Fishery' 
Evaluation  (SAFE)  report,  dated 
November  2001,  and  the  final  2002 
SAFE  report,  dated  November  2002,  are 
available  from  the  North  Pacific  Fisher\' 
Management  Council,  605  West  4th 
Avenue,  Suite  306,  Anchorage,  AK 
99501-2252,  telephone  (907-271- 

FOR  FURTHER  INFORMATION  CONTACT: 
Thujiias  Pr.irM/ii,  'M)r-4.-.  i-  1  Thu  .,r 
torn  .pearson@n  oaa  .gov. 

SUPPLEMENTARY  INFORMATION: 


Background 

Federal  regulations  at  50  CFR  part  679 
implementing  the  Fishery  Management 
Plan  (FMP)  for  Groundfish  of  the  GOA 
govern  the  groundfish  fisheries  in  the 
GOA.  The  North  Pacific  Fishery 
Management  Council  (Council) 
prepared  the  FMP,  and  NMFS  approved 
it  under  the  authority  of  the  Magnuson- 
Stevens  Fisher\'  Conservation  and 
Management  Act  (Magnuson-Stevens 
.Art!  General  regulations  that  also 
})prtdin  to  the  U.S.  fisheries  appear  at 
subpart  H  of  50  CFR  part  600. 

The  Council  met  in  October  2002  to 
review  scientific  information 
concerning  groundfish  stocks  and 
recommended  proposed  2003 
specifications  which  are  a\  ailable  for 
public  review  (see  ADDRESSES).  The 
Council  recommended  aiui  .\MFS 
proposes  a  total  acceptable  biological 
catch  (ABC)  of  382.790  mt  and  a  TAG 
of  233,166  mt  for  the  2003  fishing  year. 
The  proposed  TAG  amounts  for  each 
species  were  based  on  the  best  available 
biological  and  socioeconomic 
information. 

Under  §  679.20(c)(l)(ii).  NMFS 
published  in  the  Federal  Register 
proposed  harvest  specifications  for 
groundfish  and  associated  management 
measures  in  the  GOA  for  the  2003 
fishing  year  (67  FR  76344,  December  12, 
2002).  That  document  contains  a 
detailed  discussion  of  the  proposed 
2003  TACs,  groundfish  reserves, 
apportionments  of  TAG,  ABC  amounts, 
overfishing  levels  (OFLs),  PSC  amounts 
and  apportionments,  and  associated 
management  measures  of  the  GOA 
groundfish  fishery. 

This  action  provides  interim  harvest 
spec  ifi(  at  ions  and  apportionments 
therecil  for  the  2003  fishing  year  that 
will  become  available  on  January  1, 
2003,  and  remain  in  effect  until 
superseded  by  the  final  2003  harvest 
specifications.  Background  information 
concerning  the  2003  groundfish  harvest 
specification  process,  upon  which  this 
interim  action  is  based,  is  provided  in 
the  above  mentioned  proposed 
specification  document. 

Kstablishment  of  Interim  TACs 

Regulations  at  §  679.20(c)(2)(i)  require 
that  one-fourth  of  each  proposed  TAG 
and  apportionment  thereof  (not 
including  the  reserves  and  the  first 


seasonal  allowance  of  pollock  and 
Pacific  cod)  and  one-fourth  of  the 
halibut  PSC  amounts  become  effective 
at  0001  hours,  A.l.t.,  January  1,  on  an 
interim  basis  and  remain  in  effect  until 
superseded  by  the  final  harvest 
specifications.  The  final  rule  to 
implement  the  Steller  sea  lion 
protection  measures  will  make  the 
proposed  first  seasonal  allowances  of 
pollock  and  Pacific  cod  effective  at  0001 
hours,  A.l.t.,  January  1,  on  an  interim 
basis.  They  will  remain  in  effect  imtil 
superseded  by  the  final  harvest 
specifications.  As  stated  in  the  proposed 
specifications  (67  FR  76344,  December 
12,  2002),  no  harvest  of  groundfish  is 
authorized  prior  to  the  effective  date  of 
this  action  implementing  the  interim 
specifications. 

Regulations  at  §679.20(a)(6)(ii)  and 
(iii)  allocate  100  percent  of  the  pollock 
TAG  to  vessels  catching  pollock  for 
processing  by  the  inshore  component, 
90  percent  of  the  Pacific  cod  TAG  to 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component, 
and  10  percent  of  the  Pacific  cod  TAG 
to  vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component. 

The  reserves  for  the  GOA  are  20 
percent  of  the  TAC  amounts  for  pollock. 
Pacific  cod,  flatfish  species,  and  the 
"other  species"  category  (§  679.20(b)(2)). 
The  GOA  groundfish  TAG  amounts  have 
been  utilized  fully  since  1987  and 
NMFS  expects  this  trend  to  continue  in 
2003.  Therefore,  NMFS  has  proposed 
reapportioning  all  the  reserves  to  TAC. 
The  interim  TAC  amounts  contained  in 
Table  1  reflect  the  proposed 
reapportionment  of  reserves  back  to  the 

TA.r 

interim  J.OU.i  GU.\  (,r(.un(i(i^t:  Har%est 
Specifications  and  A[)[>uri!iirinu'nts 

Table  1  provides  interim  TAC 
amounts,  the  first  seasonal  allowance  of 
pollock  in  the  combined  Western  and 
Central  regulatory  areas,  the  first 
seasonal  allowance  of  Pacific  cod  in  the 
Western  and  Central  Regulatory  Areas, 
interim  TAC  allocations  of  Pacific  cod 
to  the  inshore  and  offshore  components, 
and  interim  sablefish  TAC 
apportionments  to  hook-and-line  and 
trawl  gear.  These  interim  TAC  amounts 
and  apportionments  become  effective  at 
0001  hours.  A.l.t..  January  1.  2003. 
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Table  1  -  interim  20().i  tag  AMnitNT^-  or  Gm.  M/NPF.'^H  POR  THf   c. 

Central  (C),  a-u    e-  -^-n  .E.  r>,,..:.v  ,h.  ams  a-,  and  -. 

(SEO)  AND  GULFWIDE  iGWi  DISTRICTS  OF  THE  GULF  OF  AlASk 
POLLOCK  IN  THE  COMBINED  W/C  REGULATORY  AREAS.  THF  ^  RS 
SABLEFISH  TAC  APPORTIONMENTS  TO  HOOK-AND-LINE  (H  L)  Ar.L 


OMBiNri:  Wt  S''f  R^ 
'Ht  WtS^  Yaku' 
a  (G0A)1,2    Thf 

T    St  ASONAl   All w 
TRAWL   (TRW)  GtAP 


-/''Central  (WC),  WiS'fR'.  iW), 
AT  iWYK),  SOUTHEAST  Ou^S  DE 
FIRST   StASONAL  ALLOWANCth  Qf 

wANCES  OF  Pacific  cod.  Inilrim 


species 


Pollock** 


Subtotal 


Total 
Pacific  cod^ 

Inshore 

Offshore 

Inshore 

Offshore 

Inshore 

Offshore 

Total 
Flatfish,  Deep-water^ 


Total 
Rex  sole 


Total 
Flathead  sole 


Total 
Flatfish.  Shallow-water' 


Total 
Arrowtooth  flounder 


Total 
Sat)lefish«»'<' 


Area 


Total 
Pacific  ocean  perch" 


Total 
Shorlraker/roogheye '  ^ 


Total 
RocWish,  rwrthem's 


W  (610) 

C  (620) 

0(630) 

W/C 

WYK(640) 

SEO  (650) 


W 

w 
c 

c 

E 
E 


w 

c 

WYK 
SEO 


W 

c 

WYK 
SEO 


W 

C 
WYK 
SEO 


W 

C 
WYK 
SEO 


W 

C 
WYK 
SEO 


H/L 
TRW 

H/L 
TRW 
TRW 

H/L 
SEO 


W 

C 
WYK 
SEO 


W 
C 

E 


Interim  TAC  (mt) 


W 


2,916 
8,618 
1.222 
12,656 
291 
1,615 
14,562 

7,987 

887 

11,741 

1,302 

512 

57 

22,481. 

45 
555 
332 
288 
1,220 

320 
1,385 

400 

262 

2,367 

500 
1,250 

398 

172 
2.320 

1.125 
3,250 

295 

435 
5,105 

2.000 
6,250 

625 

625 
9,500 

\  A  -JHe) 

N/A  (1,180) 

295 

70 

N/A  (458) 

N/A  (872) 

3,483 

658 
2.072 

195 

400 
3.325 

555 

210 
140 
406 

190 
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Table  i  -  Interim  2003  TAC  Amounts  of  Groundfish  for  the  Combined  Western-Central  (V^'C)  Wfs^ern  (W), 

Central  (C).  and  Eastern  (E)  Regulatory  Areas  and  in  the  Wes'  Yakl^a-  ,WYK.i  So.^^ti':--  Outside 
(SEO).  and  Gulfwide  (GW)  Districts  of  the  Gulf  of  Alaska  fG0A)i,2  The  PiRS''  seasona.  a.,_,:  aancfs  of 
pollock  in  the  Combined  W/C  Regulatory  Areas,  the  first  seasona.  al.ovvances  of-  pac  ^^ic  cod.  interim 

SABLEFISH  TAC  apportionments  TO  HOOK-AND-LINE  (HL)  AND  "RAW.  (TRW)  GEAR  — ContiHueC 


Species 

Area 

Interim  TAC  (mt) 

C 

985 

E 

N/A 

Total 

1,175 

- 

R.D(.:kfisr-   other'''''5 

W 

22 

c 

138 

WYK 

-      3B 

SEO 

SO 

Total 

248 

• 

RucKtish  pelagic  shelf'* 

W 

128 

c 

870 

WYK 

180 

SEO 

215 

Total 

1,373 

RfKktish   demprsal  shelf 

SFQ- 

SEO 

88 

Thorny  head  rockfish 

w 

90 

c 

210 

E 

198 

Total 

498 

Atka  mackerel 

GW 

150 

Other  bpecies'8 

2,776, 

GOA  Total  Interim  TAC 

71.076 

(Interim  TAC  amounts  have  been  rounded  to  nearest  mti 

1  Reserves  have  been  reapportioned  back  to  each  species  tac  ana  a^e  re'iecied  in  the  interim  TAC  amounts  (See  § 679.20(a)(2)) 

2  See  §679.2  for  definitions  of  requlatory  area  and  statistical  area   See  Figure  3b  to  pari  679  for  a  description  of  regulatory  distncts 

3  The  first  seasonal  allowance  of  pollock  TAC  m  the  W  C  combined  area  is  set  at  25%  of  the  annual  TAC  for  the  area  which  is  12.656  mt 
Within  the  W/C  area  pollock  is  apportioned  between  Statistical  Areas  610.  620,  and  630  based  on  the  winter  distribution  of  pollock  in  the  area 
which  IS  23%  in  Area  610  (2,916  mti  68%  m  Area  620  (8  6i8  mt!  and  9%  in  Area  630  (1.122  mt)  In  the  Eastem  Regulatory  Area,  pollock  is  not 
divided  into  less  than  annual  allowances  and  one-tourih  o(  the  TAG  is  available  on  an  intenm  basis. 

'  The  pollock  TAC  in  all  regulatory  areas  will  be  allocated  100  percent  to  vessels  catching  groundfish  for  processing  by  the  inshore  component 
after  subtraction  of  amounts  that  are  determined  by  the  Regional  Administrator,  NMFS.  to  be  necessary  to  support  the  bycatch  needs  of  the  off- 
shore component  in  directed  fisheries  for  other  qroundfish  species.  At  this  time,  these  bycatch  amounts  are  unknown  and  will  be  determined  dur- 
ing the  fishing  year  (See  §679.20(a)(6)(ii)) 

s  The  Pacific  cod  TAC  In  all  regulatory  areas  s  aiiocatea  90  percent  to  vessels  catching  groundfish  tor  processing  by  the  inshore  component 
and  10  percent  to  vessels  catching  groundfish  tor  processma  by  the  offshore  component  (See  §679.20(a)(6)(iii)).  fhe  first  seasonal  apportion- 
ment of  Pacific  cod  in  the  GOA  is  60°o  of  the  annua!  TAG 

^  "Deep-water  flatfish"  means  Dover  sole  Greenland  turbot  and  deepsea  sole. 

'  'Shallow-water  flatfish"  means  flatfish  not  including    deep-water  flatfish  ,  flathead  sole,  rex  sole,  and  arrowtooth  flounder 

«  Sablefish  TAC  amounts  for  each  of  the  regulatory  areas  and  distncts  are  assigned  to  hook-and-line  and  trawl  gear  In  the  Central  and  West- 
ern Regulatory  Areas.  80  percent  of  the  TAC  is  allocated  tc  hook-and-line  gear  and  20  percent  to  trawl  gear  In  the  Eastem  Regulatory  Area.  95 
percent  of  the  TAC  is  assigned  to  hook-and-ime  gear  F^e  percent  is  allocated  'c  fawl  gear  and  may  only  be  used  as  bycatch  to  support  di- 
rected fisheries  tor  other  target  spjecies   (See  §679  20ia)i4/i 

^  The  sablefish  hook-and-line  (H/Li  gear  fishery  is  managed  under  the  Individual  Fishing  Quota  (IFQ)  program  and  is  subject  to  regulations 
contained  in  subpart  D  of  50  CFR  part  679  Annual  IFQ  amounts  are  based  on  the  final  TAC  amount  specified  for  the  sablefish  H/L  gear  fishery 
as  contained  m  the  final  specifications  tor  groundfish  Under  §  679.7(f)(3),  retentkjn  of  sablefish  caught  with  H/L  gear  is  prohibited  unless  the  har- 
vest is  authorized  under  a  valid  IFQ  permit  and  IFQ  card  In  2003.  IFQ  pennits  and  IFQ  cards  will  not  be  valid  prior  to  the  effective  date  of  the 
2003  final  specifications  Thus,  fishing  for  sablefish  with  H  L  gear  will  not  be  authorized  urnJer  these  intenm  specifications  Nonetheless  interim 
amounts  are  shown  in  parentheses  to  reflect  assignments  of  one-fourth  of  the  proposed  TAC  amounts  among  gear  categories  and  regulatory 
areas  In  accordance  with  §679  20(cH2)(ii   See  §679  40  lor  guidance  on  the  annual  allocation  of  IFQ 

'°  Sablefish  caught  in  the  GOA  with  gear  other  than  hook-and-line  or  trawl  gear  must  be  treated  as  prohibited  species  and  may  not  tse  re- 
tained 

"  "Pacific  ocean  perch    means  Secasies  alutus. 

'^  "Shortraker  rougheye  rockfish    means  Sebastes  borealis  (shortraker)  and  S.  aleutianus  (rougheye). 

'3  "Northern  rockfish    means  Sebastes  poivspmis 

14  Other  rockfish  in  the  Western  and  Central  Regulatory  Areas  and  in  the  West  Yakutat  District  means  slope  rockfish  and  demersal  shelf 
rockfish  The  category    other  rockfish    in  the  Southeast  Outside  District  means  slope  rockfish. 

''  Slope  rockfish  means  Sebastes  aurora  (aurora),  S.  melanostomus  (blackgill),  S.  pauaspinis  (bocaccio),  S.  goode/  (chilipepper),  S  cramen 
(darkblotch)  S  eiongatus  igreenstriped),  S.  var/egateu  (hariequin),  S  w/teor?/ (pygmy),  S  pror/pe/- (redstnpe).  S.  zacentrus  (sharpchin),  S  jordani 
(shortbeliy)  S  brevispinis  (silvergrey),  S  dipioproa  spiitnose^  S  saxicola  (stripetail),  S.  miniatus  (vermilion),  S  babcocki  (redbanded).  and  S. 
reedi  (yellowmouth) 

'*=  Pelagic  shelf  rockfish"  includes  Sebastes  ciiiatus  iOusk,  i  e-!ome>as  widow),  and  S.  flavidus  (yellowtail)  "Offshore  Pelagic  shelf  rock- 
fish" includes  S  c///afus  (dusky).  S  en.'ome/as  (widow i   and  S   ''av 'OcjS  ivenowtai' 

''  "Demersal  shelf  rockfish  means  Sebastes  ptnnige'  icanar,  S  -^ebu^osus  (china),  S.  caurinus  (copper),  S.  mahger  (quillback),  S. 
/7e/vomacu/afus  (rosethorn).  S  n/groc/ncfijs  i tiger i  and  S  ruPerr/.m^s  iy-ei'oweve 

's  "Other  species  includes  sculpms  sharks  'Kates  squig  anc  c'dpus  ^ he 'AC  for  "other  species  equals  5  percent  of  the  TAC  amounts  of 
target  species 
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Under  §  679.21(d),  annual  Pacific 
halibut  PSC  mortality  limits  are 
established  for  trawl  and  hook-and-line 
gear  and  may  be  established  for  pot  gear. 
The  Council  recommended  and  NMFS 
proposed  to  reestablish  the  2002  halibut 
mortality  limits  for  2003  because  no 
new  information  was  available. 
Consistent  with  2002,  the  Council 
recommended  and  NMFS  proposed 
exemptions  for  pot  gear,  jig  gear  and  the 
sablefish  hook-and-line  fishery  from 
halibut  PSC  limits  for  2003.  The  fishery 
specific  interim  PSC  limits  for  halibut 
are  in  effect  at  0001  hours,  A.l.t., 
January  1,  2003,  and  remain  in  effect 
until  superseded  by  the  final  2003 
harvest  specifications.  The  interim 
halibut  PSC  limits  are:  (1)  500  mt  to 
trawl  gear.  (2)  72.5  mt  to  hook-and-line 
gear  for  fisheries  other  than  demersal 
shelf  rockfish.  and  (3)  2.5  mt  to  hook- 
and-line  gear  for  the  demersal  shelf 
rockfish  fishery  in  the  Southeast 
Outside  District. 

Regulations  at  §  679.21(d)(3)(iii) 
authorize  apportionments  of  the  trawl 
halibut  PSC  limit  as  bycatch  allowances 
to  a  deep-water  species  complex, 
comprised  of  rex  sole,  sablefish, 


rockiisii.  ciffp-water  flatfish,  and 
arrowtooth  flounder,  and  a  shallow- 
water  sf)ecies  complex,  comprised  of 
pollock.  Pacific  cod,  shallow-water 
flatfish,  flathead  sole,  Atka  mackerel, 
and  '"other  species".  The  interim  2003 
apportionment  for  the  shallow-water 
species  complex  is  409  mt  and  for  the 

liilir  ini  idil  1  \()n»'\t'rnpt  Ah  V  (  ali  ht-r 
\  fssci  (.rmindtish  H.irvesI  .ind  I'SC 
1  imit.diims 

tJiir  v,i  itie  provisions  implemented  by 
AFA  regulations  was  to  place 
groundfish  harvesting  and  processing 
limitations,  also  called  sideboards,  on 
AFA  catcher/processors  and  catcher 
vessels  in  the  GOA.  These  limitations 
are  considered  necessary  for  fishermen 
and  processors  who  have  received 
exclusive  harvesting  and  processing 
privileges  under  the  AFA  to  protect  the 
interests  of  fishermen  and  processors 
who  have  not  directly  benefitted  from 
the  AFA.  In  the  GOA,  regulations  that 
will  be  effective  with  the  final  rule  to 
implement  major  provisions  of  the  AFA 
prohibit  unrestricted  AFA  catcher/ 
processors  from  fishing  for  any  species 
of  fish  (§  679.7(k){l)(ii))  and  from 
processing  anv  groundfish  harvested  in 
Statistical  Arra  630  of  the  GOA 


Table  2  -  Interim  2003  GOA  Non-Exempt  AFA  Catcher  Vessel  (CV) 

(Sideboards).  (Values  are  in  mt) 


(§  679.7(k)(l)(iv)).  The  Council 
recommended  and  NMFS  proposed  that 
certain  AFA  catcher  vessels  in  the  GOA 
be  exempt  from  groundfish  harvest 
limitations.  Under  the  final  rule  to 
implement  major  provisions  of  the  AFA 
at  §679.63(b)(l)(i)(B),  exempted  AFA 
catcher  vessels  in  the  GOA  will  be  those 
less  than  125  ft  (38.1  m)  length  overall 
(LOA)  whose  annual  BSAI  pollock 
landings  totaled  less  than  5,100  mt  and 
that  made  40  or  more  GOA  groundfish 
landings  from  1995  through  1997. 

For  non-exempt  AFA  catcher  vessels 
in  the  GOA,  harvest  limitations  are 
based  upon  their  traditional  harvest 
levels  of  TAC  ingnMnidfi^li  fivli.Ties 
covered  by  the  GO  A  iMi'   I  mi-  i  the 
final  rule  to  implement  major  provisions 
of  the  AFA  at  §  679.63(b)(l)(ii)(C),  the 
amounts  of  groundfish  harvest  limits  in 
theGOA  will  i  .  i  .  •   i     n't-  n"  uned 
catch  of  non-e.\i;i!ij'   Xi   X     ii  hti 
vessels  of  each  sid  •     it    (    '  les  from 
1995  through  1997  divided  by  the  TAC 
for  that  species  over  the  same  period. 
These  amounts  are  listed  in  Table  2.  All 
harvests  of  sideboard  species  made  by 
non-exempt  AFA  catcher  vessels, 
whether  as  targeted  catch  or  bycatch, 
will  be  deducted  from  the  sideboard 
limits  in  Table  2. 

Groundfish  Harvest  Limitations 


Species 


Pollock 


Pacific  cod 


Apportionments  and  Allocations 
by  Area/processor/Gear 


Flatfish  deep-water 


Rex  sole 


Flathead  sole 


Flatfish  shallow-water 


Arrowtooth  flounder 


Sat)4eflsh 


Shumagin  (610) 
Chinkof  (620)  .... 

Kodiak  (630)  

WYK  (640)  

SEO  (650)  

W  inshore  ......... 

offshofe 

C  inshore  

E  inshore  

offstKHe 

vi. 

C  

E  

W  

C  

E  

W  

C  

E  

W  

C  

E  

W  

C  

E  

W  trawl  gear  ... 
C  trawl  gear  . 
WYK  trawl  gear 


Ratio  of  1^|??7r'°"-^'*-     2003  Intenm 
empf  AFA  CV  Catch  to  tac 

1995-1997  TAC 


0.6112 
0.1427 
0.2438 
03499 
0.3499 
01423 
0  1026 
0.0722 
0.0721 
0.0079 
0.0078 
0.000 
0.0670 
0.0171 


2.916 

8,618 

1,122 

291 

1.615 

7,979 

887 

11,741 

1.305 

512 

57 

45 

555 

620 


0.0010 

320 

0.0402 

1,385 

0.0153 

662 

0.0036 

500 

00261 

1,250 

00048 

570 

0.0156 

1,125 

0.0598 

3.250 

00126 

730 

00021 

1.125 

00309 

3,250 

00020 

730 

00000 

122 

00720 

295 

00488 

70 

2003  Non-Exempt  AFA 
Catcher  Vessel  Sideboard 


1,782 

1,230 

274 

102 

565 

1,135 

91 

848 

94 

.  4 

0 

0 

37 

11 

0 
56 

10 

2 

33 

3 

18 

194 

9 
4 
193 
2 
0 
21 
3 


Table  2  -  Interim  2003  GOA  Non-Exempt  AFA  Catcmer  Vesse.  ^CV  Gpoundfish  Harvest  Limitations 

(SiDEBOARDS)    (VA'^jeS  ARE  iN  V') — Contif^ued 


Pacifk:  Ocean  perch 

S'^ionraKef  Rouqi^eve 

Other  rockfish 

Nortier'---  fiCktiSh 
PpiaqiC  shelt  rocnt^sh 

Thornyneaa  rockfish 


Demersal  shelf  rockfish 
Atka  rnackerel 
Other  species 


Apportionments  and  Allocations      ^^l°°\  Iftc'^cJS'io'''    i  ^003  '"t®"'"  '        2003  Non-Exempt  AFA 

empi  AFA  CV  oaten  to  j^^  Catcher  Vessel  Sideboard 


t~v  A'ea  processor  Gear 


■  99  S- 1997  TAC 


W  

C  

E  

W  

C 

E  

W  

C  

E  

W  

C  

W  

C  

E  

W  

C  

E  

SEO  

GuHwide 
Gulfwide 


0.0623 

658 

0.0866 

2,072 

0.0466 

595 

00000 

55 

0.0237 

210 

0.0124 

140 

0.0034 

22 

0.2065 

138 

0.0000 

88 

0.0003 

190 

0.0336 

985 

0.0001 

128 

0.0000 

870 

0.0067 

375 

00308 

90 

0  0308 

210 

0  0308 

198 

0.0020 

88 

0.0309 

150 

0.0090 

2,776 

41 
179 

28 
0 
5 
2 
0 

28 
0 
0 

33 
0 
0 
3 
3 
6 
6 
0 
5 

25 


GOA  are  based  upon  the  ratio  of  1997  relative  to  the  retained  catch  of  all 

aggregate  retained  groundfish  catch  by  vessels  in  that  fishery  from  1995 

non-exempt  AFA  catcher  vessels  in  each  through  1997.  These  amounts  are  shown 

PSC  target  categor\'  from  1995  through  in  Table  3. 

JTERIM  2003  NON-EXEMP'  AFA  C^^C-E-  VESSt,    PRO^  E  'EZ   SPECIES  CaTCH  (PSC)  LIMITS  FOR  THE  GOA. 

(Values  are  in  mt) 


Under  the  final  rule  to  implement 
major  provisions  of  the  AFA  at 
§679.63(b)(l)(iii),  PSC  bycatch  limits  for 
non-exempt  AFA  catcher  vessels  in  the 


Table  3 


PSC  Species 


Halibut   . 
mortality 


shallow  water  complex 
deep  water  complex    .. 


Ratio  of  1995- 
1997  Non-Ex- 
empt AFA  CV 
Retained  Catch 
to  Total  Re- 
tained Catch 


Interim  2003 
PSC  Limit 


0.340 
0.070 


409 
91  .. 


Intenm  2003 
Non-Exempt 
AFA  Catcher 
Vessel  PSC 
Limit 


139 
6 


Directed  Fishing  (Jusures 

In  accordance  with  §  679.20(d)(l){i),  if 
the  Regional  Administrator  determines 
that  any  allocation  or  apportionment  of 
a  target  species  or  "other  species" 
category  apportioned  to  a  fishery  or, 
with  respect  to  pollock  and  Pacific  cod, 
to  an  inshore  or  offshore  component 


allocation,  will  be  reached,  the  Regional 
Administrator  may  establish  a  directed 
fishing  allowance  for  that  species  or 
species  group.  If  the  Regional 
Administrator  establishes  a  directed 
fishing  allowance,  and  that  allowance  is 
or  will  be  reached  before  the  end  of  the 
fishing  year,  NMFS  will  prohibit 
directed  fishing  for  that  species  or 


species  group  in  the  specified  GOA 
regulator}'  area  or  district 
(§679.20(d)(l)(iii)). 

The  Regional  Administrator  has 
determined  that  the  following  interim 
TAC  amounts  (Table  4)  are  necessar>'  as 
incidental  catch  to  support  other 
anticipated  groundfish  fisheries  for  the 
2003  fishing  year. 


Table  4  -  Interim  Incidental  Catc-  Neede: 


(Am 


Sjppcc-  O'-eg  Directed  Fisheries  in  the  GOA  in  2003. 

cN'-  ARE  INMT) 


Species 


Atka  Mackerel 

Thomyhead  Rockfish  

Shortraker  Rougheye  Rockfish 

Other  Rockfish  

Sablefish 

Polk)Ck  


Regulatory  Area 

Gear/Component 

Amount 

entire  GOA 

alt 

150 

entire  GOA 

all 

498 

entire  GOA 

all 

405 

entire  GOA 

all 

248 

entire  GOA 

trawt 

487 

entire  GOA 

all/otfshore 

0 

'til  AH 
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In  accordance  with  §679.20(d)(l)(i), 
the  Regional  Administrator  establishes 
the  directed  Fishing  allowances  for  the 
species  or  species  groups  in  Table  4  as 
zero.  Therefore,  in  accordance  with 
§679.20(d)(l)(iii).  NMFS  is  immediately 
prohibiting  directed  fishing  for  those 
species,  areas,  gear  types,  and 
components  listed  in  Table  4.  These 
closures  will  remain  in  effect  until 
superseded  by  the  final  2003  harvest 
specifications. 

The  final  rule  to  implement  major 
provisions  of  the  AFA  at  §679.63{b)(iv) 
will  provide  for  management  of  AFA 
catcher  vessel  groundfish  harvest  limits 
and  PSC  bycatch  limits  using  directed 
fishing  closures  and  PSC  closures 
according  to  procedures  set  out  at 
§  679.20(d){l  )(iv)  and  §  679.21(d)(8). 
The  Regional  Administrator  has 
determined  that  in  addition  to  the 
closures  listed  in  this  document,  many 
of  the  non-exempt  AFA  catcher  vessel 
sideboard  amounts  listed  in  Table  2  are 
necessary  as  incidental  catch  to  support 
other  anticipated  groundfish  fisheries 
for  the  2003  fishing  year.  In  accordance 
with  §679.20(d)(l)(iv),  the  Regional 
Administrator  establishes  these  amounts 
as  directed  fishing  allowances.  The 
Regional  Administrator  finds  that  many 
of  these  directed  fishing  allowances  will 
be  reached  before  the  end  of  the  year. 
Therefore,  in  accordance  with 
§679.20(d)(l)(iii),  NMFS  is  prrjhibiting 
directed  fishing  by  non-exempt  AFA 
catcher  vessels  in  the  GOA  for  the 
species  and  specified  areas  in  Table  5. 
These  closures  will  remain  in  effect 
until  superseded  by  the  final  2003 
harvest  specifications. 

Table  5  -  Interim  2003  Non-Exempt 
AFA  Catcher  Vessel  Sideboard 
Directed  Fishing  Closures  in 
the  GOA 


Species 

Regulatory 
Area/District 

Gear 

Pacific  cod  

EGOA 
W  and  E  GOA 
W  and  E  GOA 

EGOA 

EGOA 

EGOA 

WGOA 
WGOA 

entire  GOA 

SEO  District 
entire  GOA 

all 

Deep-water  flatfish 

Rex  sole 

Flathead  sole  

Stiallow-water  flat- 
fish   

Arrowtooth  floun- 
der   

Pacific  ocean 
perch    

Northern  rockfish 

Pelagic  shelf  rock- 
(ish 

Demersal  shelf 
rockfish  

Other  species  

all 
all 
all 

all 

all 

all 
all 

all 

all 
all 

Classifi(  alioii 

This  action  is  necessary  to  establish 
interim  harvest  limits  for  the  GOA 
groundfish  fisheries  for  the  2003  fishing 
year.  The  groundfish  fisheries  in  the 
GOA  are  governed  by  Federal 
regulations  at  50  CFR  part  679  that 
require  NMFS,  after  consultation  with 
the  Council,  to  publish  and  solicit 
public  comments  on  proposed  annual 
TACs  and  PSC  allowances. 

This  action  is  authorized  under  50 
CFR  679.20  and  is  exempt  from  review 
under  Executive  Order  12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  that  the  need  to 
establish  interim  TACs  and  related 
management  measures  for  groundfish 
fisheries  in  the  GOA.  effective  January 
1.  2003.  makes  it  impracticable  and 
contrary  to  the  public  interest  to  provide 
prior  notice  and  opportunity  for  public 
comment  on  this  action.  Because  this 
action  is  a  final  action  by  NMFS, 
analyses  and  consultations  required 
under  the  Magnuson-Stevens  Act.  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  Endangered  Species  Act 
(ESA)  must  be  completed  and 
considered  by  the  agency  prior  to 
promulgation  of  the  interim  harvest 
specifications.  However,  the 
information  on  which  the  EA  and  the 
secjion  7  consultations  are  based  was 
not  available  until  early  December  2002. 
The  Council's  GOA  and  BSAI 
groundfish  Plan  Teams  met  in  mid- 
November  2002  to  develop  stock 
assessment  reports  and  to  provide 
recommendations  on  acceptable 
biological  catch  (ABC)  levels  for  the 
upcoming  fishing  year.  The  stock 
assessment  reports  and  ABC 
recommendations  developed  by  the 
Plan  Teams  in  mid-November 
incorporate  scientific  and  fishery  data 
from  the  current  science,  as  required  by 
national  standard  2  of  the  Magnuson- 
•Stevens  Act.  The  Plan  Teams  prepared 
the  final  reports  during  the  last  two 
weeks  of  November.  The  EA  and  section 
7  consultations  were  then  based  on 
these  final  reports. 

Regulations  at  50  CFR  679.20(c)(2) 
require  NMFS  to  specify  interim  harvest 
specifications  to  be  effective  January  1 
and  remain  in  effect  until  superseded  by 
the  final  specifications.  Without  interim 
specifications  in  effect  on  January  1.  the 
groundfish  fisheries  would  not  be  able 
to  open,  resulting  in  unnecessary 
closures  and  disruption  within  the 
fishing  industry.  Because  NMFS  cannot 
publish  interim  specifications  until  all 
analyses  and  consultations  are 


complete,  and  those  analyses  and 
consultations  were  not  completed  until 
early  December  2002,  there  is  not 
sufficient  time  to  provide  the  public 
with  an  opportunity  to  comment  on  the 
interim  specifications  before  they  must 
be  in  place  on  January  1.  Additionally, 
the  proposed  2003  GOA  groundfish 
harvest  specifications,  on  which  the 
interim  specifications  are  based,  provide 
the  opportunity  for  public  comment. 
Given  these  reasons,  good  cause  exists 
under  5  U.S.C.  553(b)(B)  to  waive  prior 
notice  and  opportunity  for  public 
comment  on  this  action. 

Likewise,  the  Assistant  Administrator 
for  Fisheries.  NOAA.  finds  that  the  need 
to  establish  interim  TACs  and  other 
management  measures  in  the  GOA 
effective  on  January  1,  2003.  provides 
good  cause  to  waive  the  30-day  delay  in 
the  effective  date  of  the  interim 
specifications.  In  order  for  the  GOA 
groundfish  fishing  season  to  begin  on 
January  1.  50  CFR  679.20(c)(2)  requires 
NMFS  to  establish  interim  harvest 
specifications  to  be  effective  on  January 
1  and  to  remain  in  effect  until 
superseded  by  the  filing  of  final  harvest 
specifications  with  the  Office  of  the 
Federal  Register.  NMFS  interprets 
regulations  at  §  679.20(c)(2)  as  requiring 
the  filing  of  interim  specifications  with 
the  Office  of  the  Federal  Register  before 
any  harvest  of  groundfish  is  authorized. 
Without  interim  specifications  in  effect 
on  January  1.  the  groundfish  fisheries 
would  not  be  able  to  open  on  that  date, 
resulting  in  unnecessary  closures  and 
disruption  within  the  fishing  industry. 
Based  on  these  reasons,  the  need  to 
publish  these  measures  in  a  timely 
manner  constitutes  good  cause  under 
authority  contained  in  5  U.S.C. 
553(d)(3)  to  waive  the  30-day  delay  in 
effective  date. 

Because  these  interim  specifications 
are  not  required  to  be  issued  with  prior 
notice  and  opportunity  for  public 
comment,  the  analytical  requirements  of 
the  Regulatory  Flexibility  Act  do  not 
apply.  Consequently,  no  regulatory 
flexibility  analysis  has  been  prepared 
for  this  action 

Authority:  16  U.S.C.  773  el  seq..  1801  et 
seq..  and  3631  et  seq. 

Dflled;  December  16,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  Service. 
|FR  Uoc.  02-32432  Filed  12-24-02;  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212307-2307-01;  I.D. 
110602C] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Bering  Sea  and 
Aleutian  Islands  Area;  Interim  2003 
Harvest  Specifications  for  Groundfish 

agency:  National  Marine  Fisheries 

ServK :e  (.NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Interim  final  rule. 

SUMMARY:  NMFS  issues  interim  2003 
total  allowable  catch  (T.\C)  amounts  for 
each  category  of  groundfish,  Community 
Devplopment  Quota  (CDQ)  reserve 
amounts,  Ameruan  Fisheries  Act  (AFA) 
pollock  allocations  and  sideboard 
amounts,  and  prohibited  species  catch 
(PSC)  allowances  and  prohibited  species 
quota  (PSQ)  rpser\'es  for  the  groundfish 
fisher>-  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI). 
Without  interim  specifications  in  effect 
on  January  1.  the  groundfish  fisheries 
would  not  be  able  to  open  on  that  date, 
which  would  result  in  unnecessary 
closures  and  disruption  within  the 
fishing  industry.  The  intended  effect  is 
to  conserve  and  manage  the  eroundfish 
resources  in  the  B.S,\1 
EFFECTIVE  DATE:  The  Interim 
.Specifu  atu)ns  are  effective  from  0001 
hours.  .Maska  local  time  (A.l.t).  January 
1.  2003.  until  the  effective  date  of  the 
Final  2003  Harvest  Specifications  for 
BSAI  Groundfish.  which  will  be 
published  in  the  Federal  Register. 

ADDRESSES:  (^.opiPS  of  the 
Kiivironmentai  Assessment  (EA) 
prt-pared  for  this  action,  the  final  2001 
■Stock  .Assessment  and  Fishery 
Evaluation  (S.\FE)  report,  dated 
November  2001    and  the  final  2002 
S.\FE  report,  dated  November  2002,  are 
available  from  the  North  Pacific  Fishery 
Management  Council.  West  4th  .Avenue. 
Suite  306,  Anchorage,  AK  99510-2252 
(907-271-2809) 

FOR  FURTHER  INFORMATION  CONTACT: 
Marv  Furuness,  907-586- :'228,  or  email 
man,'  furuness'&noaa  gov- 
SUPPLEMENTARY  INFORMATION: 

Background 

Federal  regulations  at  50  c;FK  part  679 
implementing  the  Fishery  Management 


Plan  for  the  Groundiish  Fishery  of  the 
Bering  Sea  and  Aleutian  Island^  .Area 
(FMP)  govern  the  groundfish  fisheries  in 
the  BSAI.  The  North  Pacifu  F:>-hery 
Management  Council  (Councii, 
prepared  the  F.MP.  and  NMFS  approved 
it  under  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
General  regulations  that  also  pertain  to 
the  US,  fisheries  appear  at  subpart  H  of 
50  CFR  part  600 

The  Council  met  in  October  2002  to 
review  scientific  information 
concerning  groundfish  stocks  and 
recommended  proposed  2003 
specifications  which  are  available  for 
public  review  (see  ADDRESSES).  The 
Council  recommended  a  proposed  total 
ABC  of  3.176,100  mt  and  a  proposed 
total  TAG  of  1 ,998,540  mt  for  the  2003 
fishing  year.  The  proposed  TAC 
amounts  for  each  species  were  based  on 
the  best  available  biological  and 
socioeconomic  information 

Under  ^679  20(c)ili,  NMFS 
published  in  the  Federal  Register 
proposed  har\-est  specifications  im 
groundfish  and  associated  management 
measures  in  the  BSAI  for  the  2003 
fishing  year  (67  FR  76362,  December  12, 
2002)-  That  document  contains  a 
detailed  discussion  of  the  proposed 
2003  TACs,  initial  TACs  (ITACs)  and 
related  apportionments,  CDQ  resen'es, 
ABC  amounts,  overfishing  levels,  PSC 
allowances,  PSQ  reserve  amounts,  and 
associated  management  measures  of  the 
BSAI  groundfish  fishery 

This  action  provides  intenrr,  harvest 
specifications  and  apportionments 
thereof  for  the  2003  fishing  year  that 
will  become  available  on  January'  1, 
2003.  and  remain  in  effect  until 
superseded  by  the  final  2003  harvest 
specifications  Background  information 
concerning  the  2003  groundfish  harvest 
specification  process  upon  which  this 
interim  action  is  based  is  provided  in 
the  above  mentioned  proposed 
specification  document 

Establishment  of  Interim  TACs 

Regulations  at  §  679,20(b)(l)(i)  require 
that  15  percent  of  the  TAC  for  each 
target  species  or  species  group,  except 
for  pollock  and  the  hook-and-lme  and 
pot  gear  allocation  of  sabiefish   be 
placed  in  a  non-specified  reserve  The 
AFA  supersedes  this  provision  for 
pollock  bv  requiring  that  the  T.\C  for 
this  species  be  fully  allocated  among  the 
CDQ  program,  incidental  catch 
allowance  (ICA),  and  inshore,  catcher/ 
processor,  and  mothership  directed 
fisher)'  allowances. 


Regulations  at  §679.20(b)(l)(iii) 
require  that  one-half  of  each  TAC 
amount  placed  in  the  non-specified 
reserve,  with  the  exception  of  squid,  be 
allocated  to  the  groundfish  CDQ  reser\'e 
and  that  20  percent  of  the  hook-and-line 
and  pot  gear  allocation  of  sabiefish  be 
allocated  to  the  fixed  gear  sabiefish  CDQ 
reserve.  Section  206(a)  of  the  AFA 
requires  that  10  percent  of  the  pollock 
TAC  be  allocated  to  the  pollock  CDQ 
reserve.  With  the  exception  of  the  hook- 
and-line  and  pot  gear  sabiefish  CDQ 
reserve,  the  CDQ  reserves  are  not  further 
apportioned  by  gear.  Regulations  at 
§  679,21(e)(l)(i)  also  inquire  that  7.5 
percent  of  each  PSC  limit,  with  the 
exception  of  herring,  be  withheld  as  a 
PSQ  reserve  for  the  CDQ  fisheries 
Regulations  governing  the  management 
of  the  CDQ  and  PSQ  reserves  are  set 
forth  at  §§  679.30  and  679.31. 

Regulations  at  §  679.20(c)(2)  provide 
that  interim  specifications  become 
effective  at  0001  hours.  A.l.t..  January  1, 
and  remain  in  effect  until  superseded  by 
the  final  groundfish  harvest 
specifications.  The  regulations  that  will 
be  effective  with  the  final  rule  to 
implement  the  Steller  sea  lion 
protection  measures  further  provide  that 
the  interim  specifications  will  be 
established  as  one-fourth  of  each 
proposed  IT  AC  amount  and 
apportionment  thereof  (not  including 
the  first  seasonal  allowance  of  pollock. 
Pacific  cod  and  Atka  mackerel),  one- 
fourth  of  each  proposed  PSQ  reserve 
and  PSC  allowance  established  under 
§679.21.  and  the  first  proposed  seasonal 
allowance  of  pollock.  Pacific  cod  and 
Atka  mackerel  TAC.  As  stated  in  the 
proposed  specifications  publication  (67 
FR  76362,  December  12.  2002),  no 
harvest  of  groundfish  is  authorized  prior 
to  the  effective  date  of  this  action 
implementing  the  interim 
■spprifications 

Interim  2003  BSAI  Croundtish  Har\est 
Specification!. 

Table  1  provides  interim  TAC  and 
CDQ  amounts  and  apportionments 
thereof.  Regulations  at  §679.20{c)(2)(ii) 
do  not  provide  for  an  interim 
specification  for  the  non-trawl  sabiefish 
CDQ  reserve  or  for  sabiefish  managed 
under  the  Individual  Fishing  Quota 
program  As  a  result,  fishing  for  the  non- 
trawl  allocation  of  CDQ  sabiefish  and 
sabiefish  harvested  with  fixed  gear  is 
prohibited  until  the  effective  date  of  the 
Final  2003  Groundfish  Specifications. 
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TABLE  1. -INTERIM  2003  TAC  AMOUNTS  FOR  GROUNDFISH  AND  APPORTIONMENTS  THEREOF  FOR  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS  MANAGEMENT  AREA'. 


Species  and  Component 

Area  and/or  Gear 

Interim  TAC 

Interim  CDQ 

(if  applicable) 

(if  applicable) 

Pollock  ^        AFA  Inshore 

BS 

256.608 

SCA  limie 

41.580 

AFA  Catcher  Processors* 

BS 

205.286 

Catch  by  C/Ps 

BS 

187.837 

Catch  by  CVs' 

BS 

17.449 

Restricted  C/P  cap* 

BS 

1.026 

SCA  limit' 

143.700 

AFA  Mothership 

BS 

51.322 

SCA  limit' 

35.925 

CDQ 

BS 

59.400 

SCA  limit' 

41  580 

ICA 

BS 

53.460 

ICA 

Al 

900 

100 

ICA 

Bogoslof  District 

90 

10 

Excessive  Share  Cap^ 

89.813 

Total  Pollock 

567.666 

59.510 

Pacific  Cod  * 

Jig 

2.040 

* 

H/L  Catcher  Processors 

41.376 

H/L  Catcher  Vessels 

155 

Pot  Vessels 

9,465 

. 

Catcher  Vessels  <60  H/L, Pot 

1.207 

ICA 

500 

Trawl  Catcher  Vessels 

27.965 

Trawl  Catcher  Processors 

19,975 

15.000 

Total  Pacific  cod 

102.683 

15.000 

Sablefish  '• 

BS-Trawl 

205 

14 

BS-H/L  &  Pot 

N/A 

N/A 

' 

Al-Trawl 

135 

11 

Al-H/L  &  Pot 

N/A 

N/A 

Total  Sablefish 

340 

25 

Atka  mackerel ' 

Western  Al 

10.183 

1.797 

HLA  Limit 

6.110 

Central  Al 

12,304 

2.171 

HLA  Limit 

7,382 

Eastern  AI/BS 

2.872 

502 

Jig  gear 

57 

Other  gear 

2.815 

Total  Atka  mackerel 

25.359 

4.470 

Yellowfin  sole 

BSAI 

16.150 

1,425 

Rock  sole 

BSAI 

11.475 

1.013 

Greenland  turtx)t 

BS 

1.139 

101 

Al 

561 

50 

Total  Greenland  turbot 

1.700 

151 

Arrowtooth  flounder 

BSAI 

3.400 

300 

Flathead  sole 

BSAI 

5.313 

469 

Other  flatfish  '° 

BSAI 

638 

56 

Alaska  plaice 

BSAI 

2.550 

225 

Pacific  ocean  perch 

BS 

557 

49 

Western  Al 

1.203 

106 

Central  Al 

650 

57 

Eastern  Al 

735 

65 

Total  Pacific  ocean  perch 

•3.145 

277 

Northern  Rockfish 

BS 

3 

.25 

Al 

996 

88 
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Total  Northern  rockfish 

999 

88 

Shortraker/Rougheye" 

BS 

Al 

Al  Trawl 

Al  Non-trawl 

25 
194 
136 

58 

2 
17 

Total  Shortraker/Rougheye 

219 

19 

Other  rockfish  '^ 

BS 

Al 

77 
144 

7 
13 

Total  other  rockfish 

221 

20 

Squid 

Other  Species  " 

BSAI 
BSAI 

419 
6.550 

578 

Total  interim  TAC 

748,827 

83.626 

management  area  unless  otherwise  specified.  With  the  exception  of  pollock,  and  for  purposes  of  these 
specifications  the  BS  includes  the  Bogoslof  Distnct 

'  After  subtraction  for  the  CDQ  reserve  and  iCA  the  pollock  ITAC  is  allocated  as  a  directed  fishing  altowance 
(DFA)    Ten  percent  of  the  pollock  TAC  is  allocated  to  the  pollock  CDQ  reserve  under  paragraph  206(a)  of  the  AFA. 
Under  authonty  of  the  AFA  NMFS  is  allocating  4  percent  of  the  pollock  as  an  ICA  (see  section  206(b)  of  the  AFA). 
The  first  seasonal  apportionment  of  poHocK  fo'  all  sectors  is  40  percent  of  the  annual  DFA 

The  Steller  sea  lion  conservation  area  (SCA)  hmits  harvest  to  28  percent  of  each  sectors  annual  DFA  until  April 
1    'he  remaining  1  percent  of  the  annual  DFA  allocated  to  the  A  season  may  be  taken  outside  of  the  SCA  before 
Ajini  1  or  inside  the  SCA  after  April  1     if  28  percent  of  the  annual  DFA  is  not  taken  inside  the  SCA  before  Apnl  1 ,  the 
remainder  is  available  to  be  taken  inside  the  SCA  after  Apnl  1 

-  Sutisection  210(c)  of  the  AFA  requires  tha'  no;  less  than  8.5  percent  of  the  directed  fishing  allowance  altocated 
to  listed  catcherprocessors  (C'Ps)  shall  be  available  for  harvest  only  by  eligible  catcher  vessels  (CVs)  delivering  to 
listed  catcher  processors    The  AFA  requi'es  that  vessels  described  in  section  208(e)(21)  be  prohibited  from 
exceeding  a  harvest  amount  of  one-haff  of  one  percent  of  the  directed  fishing  allowance  allocated  to  vessels  for 
processing  by  AFA  catcher/processors 

■  Paragraph  210(e)(1)  of  the  AFA  specifies  that  ~Ho  particular  individual,  corporation,  or  other  entity  may  harvest, 
through  a  fishery  cooperative  or  otherwise  a  total  o*  more  than  17  5  percent  of  the  poltock  available  to  be  harvested 
in  the  directed  pollock  fishery  " 

After  subtraction  of  the  reserves  the  i^AC  amoo-x  'or  Pacific  cod  is  allocated  2  percent  to  vessels  using  jig 
gear  51  percent  to  H/L  or  pot  gear  and  47  percent  tc  trav\''  gear.   The  Pacific  cod  allocation  to  trawl  gear  is  split 
evenly  between  catcher  vessels  and  catcher  processor  vessels  (See  §  679.20(a)(:'.i        '-^c  -acific  cod  alkx^tk)n  to 
H/L  or  pot  gear  is  further  allocated  as  an  iCA  and  as  the  following  directed  fishing  aiiowa"~e^   "iO  percent  to  H/L 
catcher  processors  0  3  percent  to  H/L  catcher  vessels,  18  3  percent  to  pot  gear  vesse's    *  -  .-ercent  to  catcher 
vessels  under  60  feet  LOA  using  H'L  or  pot  gear  (See  §  679  20(a)(7)(i)(B))    The  first  stas   -a  allowance  of  the 
ITAC  gear  apportionments  are  in  effect  on  Januanv  -  as  an  mtenm  TAC.   The  first  seasona  allocations  are  60 
percent  of  the  annual  TAG   except  for  trawt  catcher  processers  (50  percent)  and  traw;  catcher  vessels  (70  percent). 

'  Sablefish  gear  allocations  are  as  follows    in  the  BS  subarea,  trawl  gear  is  allocated  50  percent  and  H/L  and  pot 
gear  are  allocated  50  percent  of  the  TAG    m  the  A.  subarea.  trawl  gear  is  allocated  25  percent,  and  H/L  and  pot 
gear  are  allocated  75  percent  o»  the  TAC  (See  §  67S  20ra)(4)(iii)  and  (iv))    One-fourth  of  the  ITAC  amount  for  trawl 
gear  is  m  effect  January  1  as  an  mtenm  TAC  amount 

"  The  sablefish  H/L  gear  fishery  is  managed  under  tnp  mividual  Fishing  Quota  (IFQ)  program  and  subject  to 
regulations  contained  in  subpart  D  of  50  CFR  part  6^9    '  wenty  percent  of  the  sablefish  H/L  and  pot  gear  final  TAC 
amount  will  be  reserved  for  use  by  CDQ  participants    (See  §  679.31(c).)  Existing  regulatkjns  at  §  679.20(c)(2)(ii)  do 
not  provide  for  an  mtenm  specification  for  the  CDQ  nontrawl  sablefish  reserve  or  for  an  interim  specification  for 
sablefish  managed  under  the  iFQ  program    In  addition  m  accordance  with  §  679.7(f)(3).  retentk>n  of  sablefish 
caught  with  f^xed  gear  is  prohibited  unless  the  harvest  is  authorized  under  a  valid  IFQ  permit  and  IFQ  card    In  2003, 
IFQ  permits  ana  iFQ  cards  will  not  be  valid  prior  to  the  effective  date  of  the  2003  final  specifications.  Thus,  fishing 
for  sablefish  with  fixed  gear  is  not  authonzed  under  these  interim  specifications    See  subpart  D  of  50  CFR  part  679 
and  §  679  23(q)  for  guidance  on  the  annual  allocation  o«  iFQ  and  the  sablefish  fishing  s<-as  " 

'  Regulations  at  §  679  20  (a)(8)  require  that  up  to  2  percent  of  the  Eastern  Aleutian  Sobarea  ar.c  the  BS  subarea 
ITAC  be  allocated  to  the  jig  gear  fleet    The  amount  of  this  allocation  is  1  percent    The  jig  gear  allccatwn  is  not 
apportioned  by  season    The  harvest  limitation  area  (HLA)  limit  refers  to  the  amount  of  each  seasonal  allowance  that 
is  available  for  fishmg  mside  the  HLA  (§  679  2)    m  2003  60  percent  of  each  seasonal  allowance  is  available  for 
fishing  inside  the  HLA  .n  tne  Western  and  Centra  A 

'°  "Other  flatfish"  mcludes  all  flatfish  species  except  'or  Pacific  halibut  (a  prohibited  species),  flathead  sole, 
Greenland  turbot.  rock  sole,  arrowtooth  flounder,  yeliowfm  sole  and  Alaska  plaice. 

■■  Under  §  679  20(a)(9),  the  ITAC  of  shortraker  rocKfish  and  rougheye  rockfish  specified  for  the  Aleutian  Islands 

subarea  is  allocated  30  percent  to  vessels  using  non-trawl  gear  and  70  percent  to  vessels  using  trawl  gear, 

'  ■'Other  rockfish"  includes  ail  Sebastes  and  Sebastolobus  species  except  for  Pacific  ocean  perch,  northern, 

shortraker  and  rouuheve  rockfish  ^  «-     w    .  e  ctq  o  -.«»  ««♦ 

"  -Other  species"  includes  scuipins  sha-"'   spates  and  octopus.  Forage  fish,  as  defined  at  §  679.2,  are  not 

included  in  the  "other  species'  category 
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Under  §  679.21(e),  annual  PSC  limits 
are  specified  for  red  king  crab, 
Chionoecetes  bairdi  Tanner  crab,  and  C. 
npilio  crab  in  applicable  Bycatch 
Limitation  Zones  (see  §679.2)  of  the 
Bering  Sea  subarea,  and  for  Pacific 
halibut  and  Pacific  herring  throughout 


the  BSAl.  Regulations  under  §  679.21(e) 
authorize  the  apportionment  of  each 
PSC  limit  into  PSC  allowances  for 
specified  fishery  categories.  Under 
§679.21(e)(l)(i),  7.5  percent  of  each  PSC 
limit  specified  for  halibut,  crab,  and 
salmon  is  reserved  as  a  PSQ  reserve  for 
use  bv  the  groundfish  CDQ  program. 

Regulations  at  §679.20(c)(2)(ii) 
provide  that  one-fourth  of  each 


proposed  PSQ  reserve  and  PSC 
allowance  be  made  available  on  an 
interim  basis  for  harvest  at  the 
beginning  of  the  fishing  year,  until 
superseded  by  the  final  harvest 
specifications.  The  PSQ  reserves  and 
fishery  specific  interim  PSC  allowances 
for  halibut  and  crab  are  specified  in 
Table  2  and  are  in  effect  at  0001  hours, 
Alt.,  January  1,  2003. 


TABLE  2.  INTERIM  2003  PROHIBITED  SPECIES  BYCATCH  ALLOWANCES  FOR  THF  BSAl  TRAWL  AND  NON- 
TRAWL  FISHERIES.  Prohibited  Species  and  Zone 


T 


TRAWL  fisheries 


HaMxjt 
mortality 


Herring 


(mo  BSAl     (-•)  BSA. 


Red  King 
Crab  (ani- 
mals) 
Zone  1 ' 


C  opitio 
(animals) 
COBLZ? 


C  t>airdi  (animals) 


Zone  1 ' 


Zone  2' 


Yellowtin  sole 
Rocksole/oth  flat/flat  sole^ 
RKCSS3 

Turbot/arrowtoolh/sablefish* 
Rockfish 

July  1  -  December  31 
Pacific  cod 

Midwater  trawl  pollock 
Pollock/Atkayother^ 

TOTAL  TRAWL  PSC 


222 

195 


35 
5 


17 
359 


56 

851 
NON-TRAWL  FISHERIES 


2 

5 

296 

37 

382 


4.166 

14,946 

5,231 


2,916 

404 
22,432 


694,245 
242,283 

10.060 

10.059 
31.184 

18.107 
1,005.938 


85,211 
91.330 


45.778 

4.306 
226,625 


447.115 
149.039 


2.747 
81,044 

6,868 
686,813 


Pacific  cod  -  Total 
Other  non-trawl  -  Total 
Groundfish  pot  &  jig 
Sablefish  hook  &  line 

TOTAL  NON-TRAWL  PSC 

193 

14 

exempt 

exempt 

207 

86 

1.144 

- 
382 

1.818 
24.250 

81,562 
1 ,087,500 

18.375 
245.000 

PSQ  RESERVE^  : 

55,687 

GRAND  TOTAL 7. 

742  500 

'  Refer  to  §679  2  for  definitions  of  areas 

^C  opilio  Bycatch  Limitation  Zone  Boundaries  are  defined  at  §679  21  (e)(7)riv)(B) 

3  The  Council  at  its  Octotjer  2002  meeting  proposed  limiting  red  king  crab  for  trawl  fisheries  within  the  Red  King  Crab  Savings  Subarea 
(RKCSS)  to  35  percent  of  the  total  allocation  to  the  rock  sole,  tiathead  sole,  and  other  flatfish  fishery  category  (§  679.21  (e)(3)(ii)(B)). 

•'  Greenland  turbot,  anowtooth  flounder,  and  sablefish  fishery  category 

■^  Pollock  otfier  than  pelagic  trawl  pollock,  Atka  mackerel,  and    other  species '  fishery  category 

^  With  the  exception  of  hernng,  7  5  percent  of  each  PSC  limit  is  allocated  to  the  multi-species  CDQ  program  as  PSQ  reserve.  The  PSQ  re- 
sen/e  is  not  allocated  by  fishery,  gear  or  season 


Directed  Fishing  Closures 

In  accordance  with  §679.20(d)(l)(i).  if 
the  Regional  Administrator  determines 
that  any  allocation  or  apportionment  of 
a  target  species  or  "other  species" 
category  has  been  or  will  be  reached,  the 
Regional  Administrator  may  establish  a 
directed  fishing  allowance  for  that 
species  or  species  group.  If  the  Regional 
Administrator  establishes  a  directed 
fishing  allowance,  and  that  allowance  is 
or  will  be  reached  before  the  end  of  the 
fishing  year.  NMFS  will  prohibit 
directed  fishing  for  that  species  or 
species  group  in  the  specified  subarea  or 
district  (§697.20(d)(l)(iii)).  Similarly, 
under  §679, 2 1(e).  if  the  Regional 
Administrator  determines  that  a  fishery 
category's  bycatch  allowance  of  halibut, 
rod  king  crab,  or  C.  bairdi  Tanner  crab 
for  a  specified  area  has  been  reached, 
the  Regional  Administrator  will  prohibit 
directed  fishing  for  each  species  in  that 
category  in  the  specified  area. 


The  Regional  Admini.strator  has 
determined  that  the  following  remaining 
allocation  amounts  will  be  necessary  as 
incidental  catch  to  support  other 
anticipated  groundfish  fisheries  for  the 
2003  fishing  year: 


Bogoslof  District: 

Pollock 

Aleutian  Islands  sut>area: 

Pollock 

Northern  rockfish 

Shortraker/rougheye  rockfish 

"Other  rockfish'    

Benng  Sea  sut)area: 

Pacific  ocean  perch  

"Other  rockfish"  

Northern  rockfish 

Shortraker/rougheye  rockfish 


90  mt 

900  ml 
996  mt 
194  mt 
144  mt 

557  mt 

77  mt 

3  mt 

25  mt 


Consequently,  in  accordance  with 
§679.20(d)(l)(i),  the  Regional 
Administrator  establishes  the  directed 
fishing  allowances  for  the  above  species 
or  species  groups  as  zero. 

Therefore,  in  accordance  with 
§679.20{d)(l)(iii),  NMFS  is  immediately 


prohibiting  directed  fishing  for  these 
species  in  the  specified  areas  and  these 
closures  will  remain  in  effect  from  0001 
hrs.  A.i.t..  January  1,  2003,  until 
superseded  by  the  Final  2003  Harvest 
Specifications  for  BSAl  Groundfish. 

In  addition,  the  BSAl  Zone  1  annual 
red  king  crab  allowance  specified  for  the 
trawl  rockfish  fishery 
(§679.21(e)(3)(iv)(DJ)  is  0  mt  and  the 
BSAl  first  seasonal  halibut  bycatch 
allowance  specified  for  the  trawl 
rockfish  fisher\'  is  0  mt.  The  BSAl 
annual  halibut  bycatch  allowance 
specified  for  the  trawl  Greenland  turbot/ 
arrowtooth  flounder/sablefish  fishery 
categories  is  0  mt  (§679.21(e)(3)(iv)(C)}. 
Therefore,  in  accordance  with 
§679.21(e)(7)(ii)  and  (v),  NMFS  is 
prohibiting  directed  fishing  for  rockfish 
by  vessels  using  trawl  gear  in  Zone  1  of 
the  BSAl  and  directed  fishing  for 
Greenland  turbot/arrowtooth  flounder/ 
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sablefish  by  vessels  using  trawl  gear  in 
the  BSAl  from  0001  hrs.,  A.l.t.,  January 
1.  2003.  until  superseded  by  the  final 
2003  harvest  specifications  for  BSAl 
groundfish.  NMFS  is  also  prohibiting 
directed  fishing  for  rockfish  outside 
Zone  1  in  the  BSAl  until  1200  hrs,  A.l.t. 
July  1,2003. 

While  these  closures  are  in  effect,  the 
maximum  retainable  amounts  at 
§  679.20(e)  and  (f)  apply  at  any  time 
during  a  fishing  trip.  These  closures  to 
directed  fishing  are  in  addition  to 
closures  and  prohibitions  found  in 
regulations  at  50  CFR  part  679.  Refer  to 
§679  2  f  If  d.nnitions  of  areas.  In  the 


BSAl.  "Other  rockfish"  includes 
Sebastes  and  Sebastolobus  species 
except  for  Pacific  ocean  perch, 
shortraker,  rougheye,  and  northern 
rockfish. 

Bering  Sea  Subarea  Inshon'  F(>l!()rk 
Allocations 

Regulations  that  will  be  effective  with 
the  final  rule  to  implement  major 
provisions  of  the  AFA  at  §679.4  set 
forth  procedures  for  AFA  inshore 
catcher  vessel  pollock  cooperatives  to 
apply  for  and  receive  cooperative 
fishing  permits  and  inshore  pollock 
allocations.  Table  3  lists  the  interim 


pollock  allocations  to  the  seven  inshore 
catcher  vessel  pollock  cooperatives 
based  on  2002  coop  allocations  and 
NMFS'  assumption,  at  this  date,  that  the 
cooperatives  membership  will  remain 
unchanged  in  2003.  Allocations  for 
cooperatives  and  vessels  not 
participating  in  cooperatives  are  not 
made  for  the  AI  subarea  because  the  AI 
subarea  has  been  closed  to  directed 
fishing  for  pollock.  These  allocations 
may  be  revised  in  the  final  2003  BSAl 
groundfish  harvest  specifications 
pending  adjustments  to  cooperatives 
membership  for  the  2003  fishing  year. 


TABLE  3   INTERIM  2003  BERING  SEA  SUBAREA  INSHORE  COOPERATIVE  ALlOCATiONS. 


Cooperative 


-"  ember  vessels 


Sum  of 
member 
vessel's  offi- 
cial catch 
histories^ 


Percentage 

of  inshore 

sector  alkj- 

cation 


Intenm 
coopera- 
tive allo- 
cation 


■+■ 


Akutan  Catcher  Vessel  Association 

ALDEBARAN  ARCTIC  EXPLORER  ARCTURUS  BLUE  FO.X  CAPE  KlVVAND^  COLUMBIA,  DOf^l- 
NATOR  EXODUS  FLYING  CLOUD  GOLDEN  DAWN  GOLDEN  PISCES  -AZEL  LORRAINE.  IN- 
TREPID EXPLORER  LESLIE  LEE  LISA  MELINDA  MAJESTY  MARCY  ,.  V.ARQARET  LYN,  NOR- 
DIC EXPLORER  NORTHERN  P^ATRIOT  NORTHWEST  EXPLORER  PACiFiC  RAM  PACIFIC  VI- 
KING PEGASUS  PEGGY  JO  PERSEVERANCE  PREDATOR  RAVEN,  ROYAL  AMERICAN. 
SEEKER   SOVEREIGNTY   TRAVELER   ViKiNG  EXPLORER 

Arctic  Enterprise  Association 

BRISTOL  EXPLORER  OCEAN  EXPLORE  R  paC^MC  EXPLORE  R 

Northern  Victor  Fleet  Cooperative 

ANITA  J  COLLIER  BROTHERS.  COMMODORE  EXCAliBUR  II,  GOLDRUSH,  HALF  t^OON  BAY, 
MISS  BERDIE  NORDIC  FURY,  PACiFiC  FURY.  POSEIDON,  ROYAL  ATLANTIC,  SUNSET  BAY. 
STORM  PETREL 

Peter  Pan  Fleet  Cooperative  ^„,...„-, 

AMBER  DAWN  AMERICAN  BEAUTY,  ELIZABETH  F,  MORNING  STAR,  OCEAN  LEADER,  OCEANIC. 
PROVIDIAN,  TOPAZ   WALTER  N 

Unalaska  Cooperative  «  „^.„   ..„ 

ALASKA  ROSE  BERING  ROSE  DESTINATION  GREAT  PACIFIC,  MESSIAH,  MORNING  STAR,  MS 
AMY.  PROGRESS.  SEA  WOLF,  VANGUARD   WESTERN  DAWN  / 

UniSea  Fleet  Cooperative  ^_  .  ^^,„ 

ALSEA  AMERICAN  EAGLE,  ARGOSY  AURiGA  AuRORA.  DEFENDER,  GUN-MAR,  NORDICiSTAR. 
PACIFIC  MONARCH.  SEADAWN,  STARFISH    STARLITE 

.vestward  Fleet  Cooperative  .„^.^. 

A  J  ALASKAN  COMMAND  ALYESkA  ARCTIC  WIND,  CAITLIN  ANN.  CHELSEA  K,  DONA  MARTITA, 
FIERCE  ALLEGIANCE  HICKORY  WIND  OCEAN  HOPE  3,  PACIFIC  KNIGHT,  PACIFIC  PRINCE, 
STARWARD.  VIKING.  WESTWARD  I 

Open  access  AFA  vessels  '  ^. 

Total  inshore  allocation  


245,527 


28  085%        72.068 


36.807 
73,656 


18,693 


106,737 


201,566 


189.544 


1,707 
874,238 


4.210% 


8.425% 


2.138% 


12.209% 


23.056% 


21.681% 


0.195% 
100% 


10,804 


21,620 


5,487 


31.330 


59,164 


55.636 


501 
256,608 


'According  to  regulations  that  will  be  effective  with  the  final  rule  to  implement  major  Provisions  of  the  ^FA  J^ 679_62(e)(l)  thej^^vidual  m^^^^ 
history  for  each  vessel  is  equal  to  the  vessels  best  2  of  3  years  inshore  pollock  landmos  trom  1995  through  1997  and  includes  landings  to  catch 
er/processors  for  vessels  that  made  500  or  more  mt  of  landings  to  catcher/processors  from  1995  through  1997. 


According  to  regulations  that  will  be 
effective  with  the  final  rule  to 
implement  major  provisions  of  the  AFA 
at  §679.20(a)(5)(i)(A).  NMFS  must 
subdivide  the  inshore  allocation  into 
allocations  for  cooperatives  and  vessels 
not  fishing  in  a  cooperative  (i.e.,  the 
open  access  sector).  In  addition,  under 
§679.22(a)(ll)(vii),  NMFS  must 
establish  harvest  limits  inside  the  SCA 
and  provide  a  set-aside  so  that  catcher 
vessels  less  than  or  equal  to  99  ft  (30.2 


m)  LOA  have  the  opportunity  to  operate 
entirely  within  the  SCA  during  the  A 
season.  Accordingly.  Table  4  lists  the 
interim  apportionment  of  the  Bering  Sea 
subarea  inshore  pollock  allocation  into 
allocations  for  vessels  fishing  in  a 
cooperative  and  for  vessels  not 
participating  in  a  cooperative  and 
establishes  a  cooperative-sector  SCA  set- 
aside  for  AFA  catcher  vessels  less  than 
or  equal  to  99  ft  (30.2  m)  LOA.  The  SCA 
set-aside  for  sector  catcher  vessels  less 


than  or  equal  to  99  ft  (30.2  m)  LOA  that 
are  not  participating  in  a  cooperative 
will  be  established  inseason  based  on 
actual  participation  levels  and  is  not 
included  in  Table  4.  These  allocations 
may  be  revised  in  the  final  2003  BSAl 
groundfish  harvest  specifications 
pending  adjustments  to  cooperatives 
membership  for  the  2003  fishing  year. 


7R744 
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TABLt     4      !NUMiNi    ,'^m.,  .    BfcRING 
SEA  SUBAMf  A  f  OLLOCK  ALLO- 
CATIONS    I         THF     COOPFRA 
TIVE  AND  O^'l  N    ACCFRS   st  i. 
TORS    OF    TF-if     iNSH(.)Rf     POl 
LOCK  FISHEF^r     AMOUNT-;  AMF 
EXPRESSED  IN  Mi. 


A/B  season 

A 

season 

TAG 

insKJe  SCA' 

Cooperative  sec- 

tor 

Vessels  >  99  tt 

n/a 

154.025 

Vessels  <  99  fl 

rVa 

25,250 

Total 

256.107 

179.275 

Open  access 

sector 

501 

351  ? 

Total  inshore 

256,608 

179,626 

^Steller  sea  lion  conservation  area  estab- 
lished at  §679.22(a)(1 1)(vii). 


^  SCA  limitations  for  vessels  less  ttian  or 
equal  to  99  ft  LOA  that  are  not  participating  in 
a  cooperative  will  be  established  on  an 
inseason  basis  in  accordance  with 
§679  22(a)(11)(vii)(C)(^  which  specifies  that 
"the  Regional  Administrator  will  prohibit  di- 
rected fishing  for  pollock  by  vessels  catching 
polkxk  tor  processing  by  the  inshore  compo- 
nent greater  than  99  ft  (30  2  m)  LOA  before 
reaching  the  inshore  SCA  harvest  limit  dunng 
tf»e  A  season  to  accommodate  fishing  by  ves- 
sels less  than  or  equal  to  99  ft  (30  2  m)  inside 
tfie  SCA  tor  the  duration  ot  the  inshore  sea- 
sonal opening 

I  "nrt'strii  ted    \V  \  f  i,it<  her  Vnx  cssor 
Si(ifli(itir(is 

In  2003,  the  formula  for  setting  AFA 
catcher/processor  sideboard  limits  for 
non-pollock  groundfish  will  change 
from  calculations  made  for  sideboard 
limits  in  2000  through  2002.  The  basis 
for  these  sideboard  limits  is  described  in 


detail  in  the  Proposed  Rule  for 
Amendments  61/61/13/8  to  Implement 
Major  Provisions  of  the  AFA  (66  FR 
65028,  December  17.  2001).  The  interim 
2003  catcher/processor  sideboard  limits 
are  set  out  in  Table  5  below. 

All  non-pollock  groundfish  that  is 
harvested  by  unrestricted  AFA  catcher/ 
processors,  whether  as  targeted  catch  or 
incidental  catch,  will  be  deducted  from 
the  interim  sideboard  limits  in  Table  5. 
However,  non-pollock  groundfish  that  is 
delivered  to  listed  catcher/processors  by 
catcher  vessels  will  not  be  deducted 
from  the  interim  2003  sideboard  limits 
for  the  listed  catcher/processors. 
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TABLE  5  -INTERIM  2003  UNRESTRICTED  BSAI  AFA  CATCHER-'PROCbSbUK  (^KUJNUm:>m  CMUtDUM,^uo. 

AMOUNTS  ARE  EXPRE$ 

>SED  IN  MT 

1005  .  1997 

Interim 

Interim 

2003  TAC 

2003  C/P 

Target  species 

Area 

available 
to 

sideboard 

Available     1 

limit 

Retai-^ed 

TAC 

Ratio 

trawl  C/Ps 

catch 

• 

Pacific  cod  trawl           ' 
Sabiefish  trawl 

BSAI 

BS 

12.424 
8 

51.450 
1.736 

0.241 

0.005 

19,975 
205 

4814 
1 

Ai 

0 

1,135 

0.000 

135 

0 

- 

Atka  mackerel 

Western  AI 
A  season' 
HLA  limit^ 

Central  A! 

n/a 

n/a 

0.200 

10.183 
6.110 

2037 
1??? 

A  season' 

n/a 

n/a 

0.115 

12,304 

1415 

HLA  limit^ 

7.382 

849 

ypltnwfirs  sole 

BSAI 

100,192 

527.000 

0.190 

16,150 

3,069 

Rock  sole 

BSAi 

6.317 

202,107 

0.031 

1 1 .475 

359 

Greenland  turt)0! 

BS 

AI 

121 
23 

16,911 
6,839 

0.007 
0.003 

1,139 
561 

8 
2 

Arrc")w4ootn  flounder 
Piathead  sole 
Alaska  plaice 
Other  flatfish 
Pacific  ocean  perch 

BSAI 

BSAi 
BSAi 
BSAi 
BS 
Western  Al 

76 
1.925 
3,243 
3,243 

12 
54 

36,873 
87.975 

92  428 

5,760 

12,440 

0.002 
0.022 
0.035 
0.035 
0.002 
0.004 

3.400 

5.313 

2,550 

638 

557 
1,203 

7 

117 

89 

22 

1 

5 

Central  Ai 

3 

6,195 

0.000 

650 

0 

Eastern  AI 

125 

6,265 

0.020 

735 

15 

Nclherr  rocKfish 

BS 

Ai 

^              8 
83 

13.254 

0.008 
0.006 

3 
996 

0 
6 

8 
42 

0.008 

25 

0 

Shor.raker  rougneye 

t    A^ 

2,827 

0.015 

136 

2 

Other  rnckfish 

,    BS 
Al 

18 
22 

^  G26 
1  924 

0.018 
0.011 

77 

144 

1 
2 

Squid 

Other  species 

BSAI 
BSAI 

73 

553 

3  670 
65,925 

0020 

0  008 

419 
6.550 

8 
52 

^  ^i,  ^^^'      .  ri     tKr-i 

~^r\cr\    -:ir-''OCC    fi 

chPTw-  it;  5fi  oe 

rcent  in  the  A  s 

eason  and  50 

percent  n  me  B  season    Unrestncted  AFA  catcher  processors  are  i.m.ed  to  har.est,na  no  more  than  ^era  m  the 
EaSerri  Aleutian  distnct  and  Benng  Sea  subarea.  20  percent  of  the  a.a^^aD^e  ^  A.:  -^  :ne  v.  estern  Aleutian  d.stnct. 
and  1 1  ''  percent  of  the  available  TAC  m  the  Central  Aleutian  district  s     ,r  ^  x^  ,k^  w,  a  /c  fiyq  o\ 

■  HLA  Lit  refers  to  the  arr^ount  of  each  seasonal  allowance  that  is  ava.afie  ^o-;  ^f '"9  '"S.de  me  Hl^ 
,n  2003  60  percent  of  each  seasonal  allowance  ^s  avaiiabie  for  ^sh.nc   "sioe  t;e  •^^ '"  l^|  .^^^^/r^^l^ T 
Aleutian  districts    Pacific  cod  hardest  by  trawl  gear  n  the  Aleutian  ^s^a-Js  -.^  west  of  178  degrees  W.  long,  .s 
orohibited  dunnq  the  Atka  mackerel  HLA  directed  fisheries 
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Kegulations  that  will  be  effective  with 
the  final  rule  to  implement  major 
provisions  of  the  AFA  at  §  679.63(a)(2) 
establish  a  formula  for  PSC  sideboard 
limits  for  unrestricted  AFA  catcher/ 
[)rocessors.  These  amounts  are 
equivalent  to  the  percentage  of 
prohibited  species  bycatch  limits 
harvested  in  the  non-pollock  groundfish 
fisheries  by  the  AFA  catcher/processor'^ 
listed  in  subsection  208(e)  and  section 
209  of  the  AFA  fi-om  1995  through  1997. 
Prohibitpd  spt^t  ice  amounts  harvested 
l)y  these  i  iti  tui   (  i  .t  essors  in  BSAI 
non-pollock  groundfish  fisheries  from 


1995  through  1997  are  shown  in  Table 
6.  These  data  were  used  to  calculate  the 
relative  amount  of  PSC  limits  harvested 
by  pollock  catcher/processors,  which 
vvere  then  used  to  determinethe  PSC 
sideboard  limits  for  unrestricted  AFA 
catcher/processors  in  the  2003  non- 
pollock  groundfish  fisheries. 

PSC  that  is  caught  by  unrestricted 
AFA  catcher/processors  participating  in 
anv  non-pollock  groundfish  fishery' 
listed  in  Table  6  will  accrue  against  the 
interim  2003  PSC  sideboard  limits  for 
the  lifted  catcher/processors. 
K.uijiations  that  will  be  effective  with 
tiii-  !;iial  rujp  tn  implpment  major 


provisions  of  the  AFA  at 
§679.21(e)(3)(v),  provide  NMFS 
authority  to  close  directed  fishing  for 
non-poliock  groundfish  for  unrestricted 
AFA  catcher/processors  once  an  interim 
2003  PSC  limit  listed  in  Table  6  is 
reached. 

Crab  or  halibut  PSC  that  is  caught  by 
unrestricted  AFA  catcher/processors 
while  fishing  for  pollock  will  accrue 
against  the  bycatch  allowances  aimually 
specified  for  either  the  midwater 
pollock  or  the  pollock/ Atka  mackerel/ 
other  species  fishery  categories  under 
§679.21{e)(3)(iv). 


IAHlL  b    iNTt J^iM  J'Jv.;  um^lbJHiC^tl)  HSAI  AFA  CATCHER  PROCESSOR  PROHIBITED  SPECIES 

SiPFBOARr^  LIMITS  ■ 


PSC  species 


1995-  1997 


PSC  catch 


Total  PSC 


Ratio 


Interim  2003     Interim  2003 
PSC  avail-    '         C/P 
able  to  trawl       Sideboard 
CPs  limit 


Halitujt  mortality 
Red  king  crab 
C  optlio 
C  bairdi 

Zone  1  .... 

Zone  2  .... 


955 

3,098 

2,323,731 

385.978 
406.860 


11.325 

473,750 

15,139,178 

2,750,000 
8,100.000 


0064 
0.007 
0.153 

0.140 
0050 


851 

22,432 

1.005.938 

226,625 
686,813 


71 

157 

153,908 

31,728 
34,341 


Halibut  amounts  are  in  metric  tons  of  halibut  mortaSty  Crab  anxxjnts  are  in  numbers  of  animals. 


\i    \  t  .lie  hi'i   \  csscl  Snli>h<i,iriis 

Regulations  that  will  be  effective  with 
the  final  rule  to  implement  major 
provisions  of  the  AFA  at  §  679.63(b) 
establish  a  formula  for  setting  AFA 
catcher  vessel  groundfish  and  PSC 
sideboard  limits  for  the  BSAI.  The  basis 
for  these  sideboard  limits  was 
recommended  by  the  Council  and  is 
described  in  detail  in  the  Proposed  Rule 


for  Amendments  61/61/13/8  to 
Implement  Major  Provisions  of  the  AFA 
(66  FR  65028.  December  17.  2001).  For 
2002.  NMFS  revised  the  2001  ratio  of 
1995  to  1997  AFA  catcher  vessel 
retained  catch  to  the  1995  to  1997  TAG. 
These  revisions  are  based  on  Alaska 
Department  of  Fish  and  Game  editing  of 
fish  tickets  and  NMFS  editing  of 
observer  catch  dat§  and  weekly 


production  reports.  The  interim  2003 
AFA  catcher  vessel  sideboard  limits  are 
shown  in  Tables  7  and  8. 

All  harvests  of  groundfish  sideboard 
species  made  by  non-exempt  AFA 
catcher  vcss.  K   u  h.  ther  as  targeted 
catch  or  in   ■  i.  ns  i,     itch,  will  be 
deducted  from  the  interim  sideboard 
limits  listed  in  Table  7. 
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TARI  F  7  -^INTFRIM  2003  BSAI  AFA  CATCHER  VESSEL  SIDEBOARDS    AMOUNTS  AKt  La 

PRESSED  IN  MT. 

Species 

Fishery  by                            Ratio  of  1995-1997 

Interim  2003  TAC 

Interim  2003  catcher 

jArea/Season'                   | 

AFA  CV  catch  to 

vessel  sidetx)ard  limit 

1 

Processor  Gear 

1995-1997  TAC 

Pacific  cod 

BSAI 

jig  gear 

0.0000 

2,040 

0 

hook-and-lme  CV 

Jan  1  -  Jun  K) 

0  0006 

155 

0 

Pot  gear 

jan  1  -  Jun  10 

0.0006 

9,465 

6 

CV  <  60  feet  LOA 

0.0006 

1.207 

1 

using  hook-and-line  or 

. 

pot  gear 

trawl  gear 

■ 

catcher  vessel 

Jan  20  -  Ap--  1 

0.8609 

27.965 

24,075 

S,^biefish 

88  trawl  gear 

0.0906 

205 

19 

Al  trawl  gear 

0.0645 

135 

9 

AtKa  macKerel 

Eastern  AI/BS 

■ 

jig  gear 

0.0031 

57 

0 

other  gear 

Jan  1  -  Apr  15 

0  0032 

2815 

9 

Central  Al 

1          ^ 

Jan  1  -  Apr  15 

0.0001 

12.304 

NLA  limit 

0.0001 

7.382 

1 

Western  Al 

Jan  1  -  Apr  15 

0  0000 

10,183 

0 

HLA  limit 

0  0000 

6,110 

0 

YeilOvvfin  sole 

BSAI 

0,0647 

16.150 

1.045 

Rock  sole 

BSAI 

0.0341 

11.475 

391 

Greeniand  Tu'^twt 

BS 

0.0645 

1.139 

73 

Al 

0.0205 

561 

12 

Arrowtooth  flounder 

BSAI 

0  0690 

3.400 

235 

Alaska  plaice 

BSAI 

0  044  1 

2,550 

112 

Other  flatfish 

BSAI 

C  C)441 

638 

28 

POP 

BS 

'       0  1000 

557 

56 

Eastern  Al 

0  0077 

735 

6 

Central  Al 

0.0025 

650 

2 

Western  Al 

0.0000 

1.203 

0 

Northern  rocKffSh 

BS 

0.0280 

3 

0 

Al 

0  0089 

990 

9 

Short  raker  Rougheye 

BS 

C  0048 

25 

0 

Al 

0.0035 

136 

0 

Other  rockfisb 

-BS 

0.0048 

77 

0 

Ai 

0.0095 

.      144 

1 

Squid 

BSAI 

0.3827 

419 

160 

Other  species 

BSAI 

0  054  ■ 

6.550 

354 

Flathead  Sole 

IBS  trawl  gear 

00505 

5.313 

268 

K*>k;iila!ioiiv  that  will  tin  fifec  ti'.  «=  ^^^\\h 
ttu'  find)  ruit'  !()  inspitMnfiit  mauir 
pr.'V  i^idii-  nf  thf  .\¥:\  at  t;  h~9  b.Jib) 


^'^tabil^h  a  iurmuiti  lor  t^S('  '.idpbsiard 
limits  for  AFA  catcher  vps'spIs   The  .-^FA 
catcher  vessel  PSC  limit  fnr  liaiihut  \n 


the  BSAI  and  GOA,  and  each  crab 
species  in  the  BSAI  for  which  a  trawl 
bycatch  limit  has  been  established,  will 


7H74H 


[  ••(ifi.il   Ri'vistpr  '\' 


MR 'Thur-i.iv    DrTpmber  2r.    2nnL''Rulps  and  Rpeulnfinris 


be  a  portion  of  the  PSC  limit  equal  to 
the  ratio  of  aggregate  retained 
groundfish  catch  by  AFA  catcher  vessels 
in  each  PSC  target  category  from  1 995 
through  1997  relative  to  the  retained 
catch  of  all  vessels  in  that  fishery  from 
1995  through  1997.  These  interim  PSC 
limits  for  AFA  catcher  vessels  are  listed 
in  Table  8. 


Halibut  and  crab  PSC  that  is  caught  by 
AFA  catcher  vessels  participating  in  any 
non-pollock  groundfish  fishery  listed  in 
Table  8  will  accrue  against  the  interim 
2003  PSC  limits  for  AFA  catcher 
vessels.  Regulations  that  wfill  be 
effective  with  the  final  rule  to 
implement  major  provisions  of  the  AFA 
at  §§  679.21(d)(8)  and  (e)(3)(v)  provide 
authority  to  close  directed  fishing  for 


non-pollock  groundfish  for  AFA  catcher 
vessels  once  an  interim  2003  PSC  limit 
listed  in  Table  8  for  the  BSAI  is  reached. 
PSC  that  is  caught  by  AFA  catcher 
vessels  while  fishing  for  pollock  in  the 
BSAI  will  accrue  against  either  the 
midwater  pollock  or  the  pollock/ Atka 
mackerel/other  species  fishery 
categories. 


TABLE  8.-INTERIM  2003  AFA  CATCHER  VESSEL  PROHIBITED  SPECIES  CATCH  SIDEBOARD  AMOUNTS  FOR 
THE  BSAI.' 


PSC  species 

Target  fishery  category^ 

Ratioof  iggS- 

Interim  2003 

Interim  2003 

IQQZAFACV 

PSC  Limit 

AFA  catcher 

retained  catch 

vessel  PSC 

to  total  retained 

sideboard  limit 

catch 

Halibut 

Pacific  cod  trawl 

0.6183 

359 

222 

Pacific  cod  hook-and-line  or  pot 

0.0022 

193 

0 

Yellowfin  sole 

0.1144 

222 

25 

Rock  sole/flat,  sole/other  flatfish* 

0.2841 

195 

55 

TurtX)t/Arrowtooth/Sablefish 

0.2327 

0 

0 

Rockfish 

0  0245 

17 

0 

Pollock/Atka  mackerel/Other  sp. 

0.0227 

58 

1 

Red  King  Crab 

Pacific  cod 

06183 

2.916 

1.803 

Zone  1* 

Yellowfin  sole 

0.1144 

4.166 

477 

Rock  sole/flat,  sole/other  flatfish* 

0.2841 

14.946 

4,246 

Poltock/Atka  mackerel/Other  sp. 

0.0227 

404 

9 

C.  opilio 

Pacific  cod 

0.6183 

31.184 

19,281 

COBLZ' 

Yellowfin  sole 

0.1144 

694.245 

79.422 

Rock  sole/flat,  sole/other  flatfish' 

0.2841 

242,283 

68.833 

Pollock/Atka  mackerel/Other  sp. 

0.0227 

18.107 

411 

Rockfish 

0.0245 

10,059 

246 

Turbo  t/Arrowtooth/Sablefish 

0.2327 

10.060 

2.341 

C.  bairdi 

Pacific  cod 

06183 

45.778 

28.305 

Zone  1 

Yellowfin  sole 

0.1144 

85.211 

9.748 

Rock  sole/flat,  sole/other  flatfish* 

0.2841 

91.330 

25.947 

Poltock/Atka  mackerel/Other  sp. 

0.0227 

4.306 

98 

C.  bairdi 

Pacific  cod 

0.6183 

81.044 

50.110 

Zone  2 

Yellowfin  sole 

0.1144 

447.115 

51,150 

Rock  sole/flat  sole/other  flatfish* 

0.2841 

149,039 

42,342 

Pollock/Atka  mackerel/Other  sp. 

0.0227 

6.868 

156 

Rockfish 

0.0245 

2.747 

67 

Halibut  amounts  are  in  metric  tons  of  halibut  mortality.  Crab  amounts  are  in  numbers  of  animals. 
^Target  fishery  categories  are  defined  in  regulation  at  §  679.2 1(e)(3)(iv). 
^C.  opilio  Bycatch  Limitation  Zone.  Boundanes  are  defined  at  Figure  13  of  50  CFR  part  679. 

*  The  Council  at  its  October  2002  meeting  recommended  that  the  red  king  crab  bycatch  for  trawl  fisheries  within 
the  Red  King  Crab  Savings  Subarea  be  limited  to  35  percent  of  the  total  allocation  to  the  rock  sole/flathead 
solerother  flatfish"  fishery  category  (§  679.21  (e)(3)(ii)(B)). 

*  "Other  flatfish"  for  PSC  monitoring  includes  all  flatfish  species,  except  for  Pacific  halibut  (a  prohibited  species). 
Greenland  turbot,  rock  sole,  yellowfin  sole,  arrowtooth  flounder. 
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Sideboard  Directed  Fishing  Closures 
and  A¥\  Catcher/Processor  Sideboard 
(Closures 

The  KegiiJUdl  .■\diuini>tratur  hd.-- 
determined  that  many  of  the  interim 
\FA  catcher/ processor  sideboard  limits 
listed  in  Table  5  are  necessary  as 
incidental  catch  to  support  other 
anticipated  groundfish  fisheries  for  the 
2003  fishing  year.  In  accordance  with 
*5  679.20(d)(l)(iv).  the  Regional 
Administrator  establishes  the  limits 
iistcii  111  r.ihli"  "i  as  directed  fishing 
,illnv\ani  t'v    Tht   Rpginnal  Administrator 
finilN  ttia!  !iiari\  .dthesp  directed  fishing 
ailnwaiK  PS  will  be  reached  before  the 
end  of  the  vear  Therefore,  in 
accordance  with  *;  b~4  2[)ld)(l)(iii). 
NMFS  is  prohibiting  directed  fishing  b\ 
unrestricted  AFA  catcher  proc:essors  for 
the  species  in  the  specified  areas  set    ui 
in  Tab].'  q. 

TABLE  9  INTERIM  AFA  UNRE- 
STRICTED CATCHERPROC- 
ESSOR  SIDEBOARD  DIRECTED 
FISHING  CLOSURES!  THESE 
CLOSURES  TAKE  EFFECT  1200 
MRS  ALT.  JANUARY  20.  2003 
AND  REMAIN  IN  EFFECT  UNTIL 
SUPERSEDED  BY  THE  FINAL 
2003  HARVEST  SPECIFICA- 
TIONS FOR  GROUNDFISH 


Species 

Area 

Gear 
types 

Sablefish  trawl 

BSAI 

all 

Greenland  turbot 

BSAI 

all 

Arrowtooth  flounder 

BSAI 

all 

Pacific  ocean  perch 

BSAI 

all 

Norttiem  rockfish 

BSAI 

all 

ShorirakerRougheye  rock- 

fish 

BSAI 

all 

Other  rocktish 

BSAI 

all 

Squid 

BSAI 

all 

Other  species 

BSAI 

all 

'Maximum   retainable  percentages   mav  be 
found  in  Table  11  to  50  CFR  pan  679 

.\FA  Catcher  Vessel  Sideboard  Closures 

The  Regional  Administrator  has 
determined  that  many  of  the  interim 
AFA  catcher  vessel  sideboard  limits 
listed  in  Table  7  are  necessary  as 
incidental  catch  to  support  other 
anticipated  groundfish  fisheries  for  the 
2003  fishing  year.  In  accordance  with 
§679.20(d)(l)(iv),  the  Regional 
.\dministrator  establishes  the  limits 
listed  in  Table  7  as  directed  fishing 
allowances.  The  Regional  Administrator 
finds  that  many  of  these  directed  fishing 
allowances  will  be  reached  before  the 
end  of  the  year.  Therefore,  in 
accordance  with  §679.20(d)(l)(iii), 
NMFS  is  prohibiting  directed  fishing  by 
non-exempt  AFA  catcher  vessels  for  the 


species  in  the  specified  areas  set  out  in 
Table  10. 

TABLE  10  INTERIM  AFA  CATCHER 
VESSEL  SIDEBOARD  DIRECTED 
FISHING  CLOSURES  '  THESE 
CLOSURES  TAKE  EFFECT  1200 
HRS.  A.L.T  .  JANUARY  20.  2003 
AND  REMAIN  IN  EFFECT  UNTIL 
SUPERSEDED  BY  THE  FINAL 
2003  HARVEST  SPECIFICA- 
TIONS FOR  GROUNDFISH. 


Species 

Area 

Gear 

types 

Pacific  cod 

BSAI 

all 

Sable  fish 

BSAI 

all 

Attca  macKere: 

BSAI 

all 

Greenland  Tjrt)0! 

BSAI 

all 

Arrowiooth  flounoer 

BSAI 

all 

Pacific  ocean  perch 

BSAI 

all 

Northern  rockfish 

BSAI 

all 

Shortraker  Rojgheye  rocK 

fish 

BSAI 

all 

Other  rockfish 

BSAI 

all 

Squid 

BSAI 

all 

Other  species 

BSAI 

all 

Maximum  retainable  percentages  may  be 

found  in  ■!'abie  1 1  to  50  C^  pa--  679. 

Classification 

This  action  is  necessary  to  establish 
interim  harvest  limits  for  the  BSAI 
liroundfish  fisheries  for  the  2003  fishing 
vear  The  groundfish  fisheries  in  the 
BSAI  are  governed  by  Federal 
regulations  at  50  CFf^  679  that  require 
NIVlFS,  after  consultation  with  the 
Council,  to  publish  and  solicit  public 
comments  on  proposed  annual  TACs 
and  PSC  allowances. 

This  action  is  authorized  under  50 
CFR  679.20  and  is  exempt  from  review 
under  Executive  Order  12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  that  the  need  to 
establish  interim  TACs  and  related 
management  measures  for  groundfish 
fisheries  in  the  BSAI,  effective  January 
1.  2003,  makes  it  impracticable  and 
contrarv  to  the  public  interest  to  provide 
prior  notice  and  opportunity  for  public 
comment  on  this  action.  Because  this 
action  is  a  final  action  by  NMFS. 
analyses  and  consultations  required 
under  the  Magnuson-Stevens  Act,  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  Endangered  Species  Act 
(ESA)  must  be  completed  and 
considered  by  the  agency  prior  to 
promulgation  of  the  interim  harvest 
specifications.  However,  the 
information  on  which  the  EA  and  the 
section  7  consultations  are  based  was 
not  available  until  early  December  2002. 
The  Councils  B.SAI  and  GOA 
groundfish  Plan  Teams  met  in  mid- 
November  2002  to  develop  stock 


assessment  reports  and  to  provide 
recommendations  on  acceptable 
biological  catch  (ABC)  levels  for  the 
upcoming  fishing  year.  The  stock 
assessment  reports  and  ABC 
recommendations  developed  by  the 
Plan  Teams  in  mid-November 
incorporate  scientific  and  fishery  data 
from  the  current  fishing  year  and  enable 
NMFS  to  base  this  rulemaking  on  the 
best  available  science,  as  required  by 
national  standard  2  of  the  Magnuson- 
Stevens  Act.  The  Plan  Teams  prepared 
the  final  reports  during  the  last  two 
weeks  of  November.  The  EA  and 
Section  7  consultations  were  then  based 
on  these  final  reports. 

Regulations  at  50  CFR  679.20(c)(2) 
require  NMFS  to  specify  interim  harvest 
specifications  to  be  effective  January  1 
and  remain  in  effect  until  superseded  by 
the  final  specifications.  Without  interim 
specifications  in  effect  on  January  1,  the 
groundfish  fisheries  would  not  be  able 
to  open,  resulting  in  unnecessary 
closures  and  disruption  within  the 
fishing  industry.  Because  NMFS  cannot 
publish  interim  specifications  until  all 
analyses  and  consultations  are 
complete,  and  those  analyses  and 
consultations  could  not  be  completed 
until  early  December  2002.  there  is  not 
sufficient  time  to  provide  the  public 
with  an  opportunity  to  comment  on  the 
interim  specifications  before  they  must 
be  in  place  on  January  1   Additionally, 
the  proposed  2003  BSAI  groundfish 
harvest  specifications,  on  which  the 
interim  specifications  are  based,  provide 
the  opportunity  for  public  comment. 
Given  these  reasons,  good  cause  exists 
under  5  U.S.C.  553(b)(B)  to  waive  prior 
notice  and  opportunity  for  public 
comment  on  this  action. 

Likewise,  the  Assistant  Administrator 
for  Fisheries.  NOAA,  finds  that  the  need 
to  establish  interim  TACs  and  other 
management  measures  in  the  BSAI 
effective  on  January  1,  2003,  provides 
good  cause  to  waive  the  30-day  delay  in 
effective  date  of  the  interim 
specifications.  In  order  for  the  BSAI 
groundfish  fishing  season  to  begin  on 
January  1,  50  CFR  679.20(c)(2)  requires 
NMFS  to  establish  interim  harvest 
specifications  to  be  effective  on  January 
1  and  to  remain  in  effect  until 
superseded  by  the  filing  of  final  harvest 
specifications  with  the  Office  of  the 
Federal  Register.  NMFS  interprets 
regulations  at  §  679.20(c)(2)  as  requiring 
the  filing  of  interim  specifications  with 
the  Office  of  the  Federal  Register  before 
any  harvest  of  groundfish  is  authorized. 
Without  interim  specifications  in  effect 
on  January  1 ,  the  groundfish  fisheries 
would  not  be  able  to  open  on  that  date, 
resulting  in  unnecessary  closures  and 
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disruption  within  the  Bshing  industry. 
Based  on  these  reasons,  the  need  to 
publish  these  measures  in  a  timely 
manner  constitutes  good  cause  under 
authority  contained  in  5  U.S.C. 
553(d)(3)  to  waive  the  30-day  delay  in 
effective  date. 

Because  these  interim  specifications 
are  not  required  to  be  issued  with  prior 


notice  and  opportunity  for  public 
comment,  the  analytical  requirements  c 
the  Regulatory  Flexibility  Act  do  not 
apply.  Consequently,  no  regulatory 
flexibility  analysis  has  been  prepared 
for  this  action. 

Authority:  16  U.S.C.  773  et  seq..  1801  et 
Sffq.,  and  .1631  et  seq. 


Dated:  r^rpmber  16,  2002. 

K.tir,  .  ,1  I  rnt 

i»piii\  Asf-i'.ianl  Administrator  for 
Rfmilatory  Programs.  .\'ational  Marine 
Fisbf^hes  Service. 
|KR  Do( .  02-,124.3.1  Filed  12-24-02:  8:4.5  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnc  to  tfie  adoption  of  the  fma 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricuttural  Marketing  Service 

7  CFR  Part  959 

[Docket  No  FV03-959-1  PR] 

Onions  Grown  in  South  Texas: 
Increased  Assessment  Rate 

AGENCY:   \cii    lit  .r-.i  Mirketing  Service, 

i    ^i)A 

ACTION;  i'l^'pu^ed  rule. 

SUMMARY:  This  rule  would  increase  the 
assessment  rate  established  for  the 
South  Texas  Onion  Committee 
(Committee)  for  the  2002-03  and 
subsequent  fiscal  periods  from  $0.05  to 
$0,085  per  50-pound  equivalent  of 
onions  handled.  The  Committee  locally 
administprs  the  marketing  order  which 
regulates  the  handling  of  onions  grown 
in  South  Texas.  Authorization  to  assess 
onion  handlers  enables  the  Committee  o 
incur  expenses  that  are  reasonable  and 
:iecessary  to  administer  the  program. 
The  fiscal  period  began  August  1  and 
ends  July  31.  The  assessment  rate  wouhi 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
DATES:  Comments  must  be  received  by 
;,in:idr\  27,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA.  room 
2525-S,  PO  Box  96456,  Washington,  DC 
20090-6456:  Fax:  (202)  720-8938,  or  E- 
mail:  moab.docketclerk@usda.gov. 
Comments  should  reference  the  docket 
number  and  the  datn  and  pnsp  number 
of  this  issue  of  the  Federal  Register  and 
vvill  be  available  for  publii  m'-f  >■(  tinn  isi 
the  Office  of  the  Docket  Clerk  (iurini; 
regular  business  hours,  or  can  h«  \  tw  id 
at:  http://www.ams.usda.gov/fv/ 
mnah.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helinda  G.  Garza,  Regional  Manager, 
.McAllen  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs.  AMS,  USDA, 


1313  E.  Hackberry.  McAllen,  Texas 
78501;  telephone":  (956)  682-2833,  Fax: 
(956)  682-5942:  or  George  Kelhart, 
Technical  Advisor.  Marketing  Order 
.administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-8938,  or  E-mail: 
favGuerber@usda.gov. 

SUPPLEMENTARY  INFORMATION;  This  rule 
li  issued  under  Mdrkeiiag  .'\greement 
No.  143  and  Order  No.  959,  both  as 
amended  (7  CFR  part  959),  regulating 
the  handling  of  onions  grown  in  South 
Texas,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 

12866. 

This  rule  has  been  reviewed  under 
ExeciitiM-  Order  12988,  Civil  Justice 
Kif,  rn-i   1  nder  the  marketing  order  now 
in  eflect,  South  Texas  onion  handlers 
are  subject  to  assessments.  Funds  to 
administer  the  order  are  derived  fi-om 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  proposed  herein 
would  be  applicable  to  all  assessable 
onions  beginning  on  August  1,  2002, 
and  continue  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 


hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  cm  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  for  the  2002-03  and 
subsequent  fiscal  periods  from  $0.05  to 
$0,085  per  50-pound  equivalent  of 
onions. 

The  South  Texas  onion  marketing 
order  provides  authority  for  the 
Committee,  with  the  approval  of  USDA, 
to  formulate  an  annual  budget  of 
expenses  and  collect  assessments  from 
handlers  to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  South  Texas 
onions.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local 
area,  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting,  where  all  persons  directly 
affected  have  an  opportunity  to 
participate  and  provide  input. 

For  the  2001-02  and  subsequent  fiscal 
periods,  the  Committee  recommended 
and  USDA  approved,  an  assessment  rate 
that  would  continue  in  effect  from  fiscal 
period  to  fiscal  period,  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  July  11,  2002, 
and  unanimously  recommended  2002- 
03  expenses  of  $127,002  for  personnel, 
office,  compliance,  and  partial 
promotion  expenses.  The  assessment 
rate  and  specific  funding  for  research 
and  promotion  projects  were  to  be 
recommended  at  a  later  Committee 
meeting. 

The  Conunittee  subsequently  met  on 
October  8,  2002,  and  recommended 
2002-03  expenditures  of  $463,297  and 
an  assessment  rate  of  $0,085  per  50- 
pound  equivalent  of  onions.  Ten  of  the 
13-committee  members  present  voted  in 
support  of  the  $0,035  per  50-pound 
equivalent  increase  smd  three  voted 
against  it.  The  three  committee  members 
voting  against  the  recommendation  were 
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producer  handlers  who  basically  did  not 
approve  of  the  research  and  promotion 
budgets.  In  comparison,  last  year's 
budgeted  expenditures  were  $449,190. 
The  assessment  rate  of  $0,085  is  $0,035 
higher  than  the  rate  currently  in  effect. 
The  Committee  recommended  the 
increased  rate  to  fund  a  major  market 
development  program  to  promote  the 
consumption  of  South  Texas  onions. 
Without  the  increase,  the  Committee's 
reserve  fund  would  drop  to  $16,053. 
The  Committee  believes  a  reserve  that 
low  is  not  adequate  for  its  operations. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2002-03  fiscal  period  include  $72,002 
for  administrative  expenses.  $35,000  for 
compliance.  $260,500  for  promotion, 
and  $95,795  for  research  projects. 
Budgeted  expenses  for  these  items  in 
2001-02  were  $75,190,  $30,000, 
$254,000,  and  $90,000,  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  onions. 
•  Onion  shipments  for  the  fiscal  period 
are  estimated  at  5.5  million  50-pound 
equivalents,  which  should  provide 
$467,500  in  assessment  income.  Income 
derived  from  handler  assessments 
would  be  adequate  to  cover  budgeted 
expenses.  Funds  in  the  reserve 
(currently  $204,350)  would  be  kept 
within  the  maximum  permitted  by  the 
order  (approximately  two  fiscal  periods' 
expenses,  §959.43). 

The  proposed  assessment  rate  would 
continue  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated  by 
USDA  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  would 
be  in  effect  for  an  indefinite  period,  the 
Committee  would  continue  to  meet 
prior  to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  would  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  would  be 
undertaken  as  necessary.  The 
Committee's  2002-03  budget  and  those 
for  subsequent  fiscal  periods  would  be 
reviewed,  and  as  appropriate,  approved 
by  USDA. 


Initial  KrijiilrtlorN  Ht-xihilitv   Vnalysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibiUty. 

There  are  approximately  90  producers 
of  onions  in  the  production  area  and 
approximately  35  handlers  subject  to 
regulation  under  the  marketing  order. 
Small  agricultural  producers  are  defined 
by  the  Small  Business  Administration 
(13  CFR  121.201)  as  those  having  annual 
receipts  less  than  $750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

Most  of  the  handlers  are  vertically 
integrated  corporations  involved  in 
producing,  shipping,  and  marketing 
onions.  For  the  2001-02  fiscal  period, 
the  industry's  35  handlers  shipped 
onions  produced  on  16,148  acres  with 
the  average  and  median  volume  handled 
being  152,446  and  136,810  fifty-pound 
bag  equivalents,  respectively.  In  terms 
of  production  value,  total  revenues  for 
the  35  handlers  were  estimated  to  be 
$39.9  million,  with  average  and  median 
revenues  being  $1.1  million  and  $1.0 
million,  respectively. 

The  South  Texas  onion  industry  is 
characterized  by  producers  and 
handlers  whose  farming  operations 
generally  involve  more  than  one 
commodity,  and  whose  income  from 
farming  operations  is  not  exclusively 
dependent  on  the  production  of  onions. 
Alternative  crops  provide  an 
opportunity  to  utilize  many  of  the  same 
facilities  and  equipment  not  in  use 
when  the  onion  production  season  is 
complete.  For  this  reason,  typical  onion 
producers  and  handlers  either  produce 
multiple  crops  or  alternate  crops  within 
a  single  year. 

Based  on  the  SBA's  definition  of 
small  entities,  the  Committee  estimates 
that  all  of  the  35  handlers  regulated  by 
the  order  would  be  considered  small 
entities  if  only  their  spring  onion 
revenues  are  considered.  However, 
revenues  from  other  productive 
enterprises  would  tikely  push  a  large 


numlii  f     t  !tiHse  handlers  above  the 
$5.00U,uou  annual  receipt  threshold.  All 
of  the  90  producers  may  be  classified  as 
small  entities  based  on  the  SBA 
definition  if  only  their  revenue  from 
spring  onions  is  considered.  When 
revenues  from  all  sources  are 
considered,  a  majority  of  the  producers 
would  not  be  considered  small  entities 
because  receipts  would  exceed 
$750,000. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  2002-03  and  subsequent  fiscal 
periods  ft-om  $0.05  to  $0,085  per  50- 
pound  equivalent  of  onions.  The 
Committee  recommended  2002-03 
expenditures  of  $463,297  and  an 
assessment  rate  of  $0,085  per  50-pound 
equivalent.  The  proposed  assessment 
rate  of  $0,085  is  $0,035  higher  than  the 
current  rate.  The  quantity  of  assessable 
onions  for  the  2002-03  fiscal  period  is 
estimated  at  5.5  million  50-pound 
equivalents.  Thus,  the  $0,085  rate 
should  provide  $467,500  in  assessment 
income.  Income  derived  from  handler 
assessments  would  be  mon'  than 
adequate  to  cover  budgeted  expenses. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2002-03  fiscal  period  include  $72,002 
for  administrative  expenses,  $35,000  for 
compliance,  $260,500  for  promotion, 
and  $95,795  for  research  projects. 
Budgeted  expenses  for  these  items  in 
2001-02  were  S75.190.  $30,000. 
$254,000.  and  $90,000,  respectively. 

The  Committee  recommended  the 
increased  rate  to  fund  a  major  market 
development  program  to  promote  the 
consumption  of  South  Texas  onions 
without  having  to  draw  a  large  amount 
from  reserves.  Without  the  increase,  the 
Committee's  reserve  fund  would  drop  to 
$16,053.  The  Committee  believes  a 
reserve  that  low  is  not  adequate  for  its 
operations. 

The  Committee  reviewed  and 
recommended  2002-03  expenditures  of 
$463,297,  which  included  increases  in 
research  and  promotion  programs.  Prior 
to  arriving  at  this  budget,  the  Committee 
considered  information  from  various 
sources,  including  the  Executive 
Committee  and  the  Research  and  Market 
Development  Subcommittees. 
Numerous  alternative  expenditure 
levels  were  discussed  by  these  groups 
based  upon  the  relative  value  of  various 
research  and  promotion  projects  to  the 
onion  industry-.  The  assessment  rate  of 
$0,085  per  50-pound  equivalent  of 
assessable  onions  was  then  determined 
by  dividing  the  total  recommended 
budget  by  the  quantity  of  assessable 
onions,  estimated  at  5.5  million  50- 
pound  equivalents  for  the  2002-03 
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fiscal  period.  This  is  approximattlv 
$4,203  above  the  anticipated  expenses, 
which  the  Cnmmittoc  riptcrmincd  to  be 
acceptable. 

A  review  of  historicdl  mtormation  and 
preliminary  informatiun  pertaining  to 
the  upcoming  fiscal  period  indicates 
that  the  grower  price  for  the  2002-03 
fiscal  period  could  range  between  SB. 60 
and  Sy.25  per  50-pound  equivalent  of 
onions.  Therefore,  the  estimated 
assessment  revenue  for  the  2002-03 
fiscal  periods  as  a  percentage  of  total 
grower  revenue  could  be  about  1 
percent. 

This  action  would  increase  the 
assessment  obligation  imposed  on 
handlers  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  South  Texas 
onion  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues  Like  all 
Committee  meetings,  the  October  8, 
2002,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  in\ited  to 
submit  information  cm  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
South  Texas  onion  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  information 
CONTACT  section. 

.\  <Q-dav  comment  period  is 
provided  to  allow  interested  persons  to 
respond  to  this  proposed  rule.  Thirty 
days  is  deemed  appropriate  because:  (1) 
The  2002-03  fiscal  period  began  on 
August  1,  2002,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
each  fiscal  period  apply  to  all  assessable 
onions  handled  during  such  fiscal 


period;  (2)  the  Committee  needs  to  have 

sufficient  funds  to  pay  its  expenses 
which  arc  incurred  on  a  continuous 
basis:  and  {.i}  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years. 

List  of  Subjects  in  7  CFR  Part  959 

Marketing  agreements.  Onions. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  959  is  proposed  to 
be  amended  as  follows: 

PART  959— ONIONS  GROWN  IN 
SOUTH  TEXAS 

1  The  authority  citation  for  7  CFR 
part  959  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
2.  Section  959.237  is  revised  to  read 
as  follows: 

§959.237     Assessment  rate. 

On  and  after  .\u'^us\  1.  2002,  an 
assessment  rate  oi  SO. 085  per  50-poimd 
equivalent  is  established  for  South 
Texas  onions. 

Dated:  December  19.  2002. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 
jFR  Doc.  02-32505  Filed  12-24-02;  8:45  ami 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100  and  110 
[Notice  2002-28] 

Leadership  PACS 

agency:  Federal  Election  Commission. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Election 
(  I  )iiuni>sion  is  seeking  comment  on 
proposed  rules  to  address  leadership 
PACs.  which  are  unauthorized 
committees  that  are  associated  with  a 
Federal  candidate  or  officeholder. 
Please  note  that  the  draft  rules  that 
follow  do  not  represent  a  final  decision 
bv  the  Commission  on  the  issues 
presented  by  this  rulemaking.  Further 
iuformdtion  is  pinvided  in  the 
SUPPLEMENTARY  INFORMATION  that 
follows 

DATES:  Comments  must  be  received  on 
or  before  January  31,  2003.  If  there  are 
sufficient  requests  to  testify,  the 
Commission  may  hold  a  hearing  on 
these  proposed  rules  on  Februar>'  26, 
2003,  at  9:30  a.m.  Commenters  wishing 


to  testify  at  the  hearing  must  so  indicate 
in  their  written  or  electronic  comments. 
ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  J.  Duane  Pugh.  Jr., 
Acting  Special  Assistant  General 
Counsel,  and  must  be  submitted  in 
either  electronic  or  written  form. 
Electronic  mail  comments  should  be 
sent  to  LeadershipPAC^f ec.gov  and 
must  include  the  full  name,  electronic 
mail  address,  and  postal  service  address 
of  the  commenter.  Electronic  mail 
comments  that  do  not  contain  the  full 
name,  electronic  mail  address,  and  the 
postal  service  address  of  the  commenter 
will  not  be  considered.  If  the  electronic 
mail  comments  include  an  attachment, 
the  attachment  must  be  in  the  Adobe 
Acrobat  (pdf)  or  Microsoft  Word  (doc) 
format.  Faxed  comments  should  be  sent 
to  (202)  219-3923.  with  printed  copy 
follow-up  to  ensure  legibility.  Written 
comments  and  printed  copies  of  faxed 
comments  should  be  sent  to  Federal 
Election  Commission,  999  E  Street, 
NW.,  Washington,  DC  20463. 
Commenters  are  strongly  encouraged  to 
submit  conunents  electronically  to 
ensure  timely  receipt  and  consideration. 
The  Commission  will  make  every  effort 
to  post  public  comments  on  its  Web  site 
within  ten  business  days  of  the  close  of 
the  comment  period.  The  hearing  will 
be  held  in  the  Commission's  ninth  floor 
meeting  room,  999  E  St  N^V  . 
Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mai  T.  Dinh.  Acting  Assistant  General 
Counsel,  Mr.  J.  Duane  Pugh,  Jr.,  Acting 
Special  Assistant  General  Counsel,  or 
Mr.  Anthonv  T.  Buckley,  Attorney,  999 
E  Street,  NW.,  Washington,  DC  20463, 
(2021  694-1650  or  (8001 424-9530. 

SUPPLEMENTARY  INFORMATION:  The 

Bipartisan  Campaign  Kelorm  Act  of 
2002,  Pub.  L.  107-155,  116  Stat.  81 
(March  27,  2002)  ("BCRA").  contains 
extensive  and  detailed  amendments  to 
the  Federal  Election  Campaign  Act  of 
1971,  as  amended.  2  U.S.C.  431  et  seq. 
This  Notice  of  Proposed  Rulemaking 
(NPRM)  arises  primarily  from  2  U.S.C. 
441i(e)(l),  which  prohibits  Federal 
candidates  and  holders  of  Federal  office, 
their  agents,  or  any  entity  directly  or 
indirectly  established,  financed, 
maintained,  controlled  by,  or  acting  on 
behalf  of  the  candidate  or  officeholder, 
from  soliciting,  receiving,  directing, 
transferring  or  spending  funds  that  are 
not  subject  to  the  limitations, 
prohibitions,  and  reporting 
requirements  of  the  Act  in  connection 
with  Federal  or  non-Federal  elections. 
In  determining  whether  an  entity  is 
directly  or  indirectly  established, 
financed,  maintained,  or  controlled  by  a 
candidate  or  Federal  officeholder,  the 
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Commission  has  stated  that  it  would 
look,  to  the  afniiation  factors  in  11  CFR 
100.5(g).  See  Explanation  and 
Justification  for  Final  Rules  on 
Prohibited  and  Excessive  Contributions: 
Non-Federal  Funds  or  Soft  Money.  67 
FR  49063,  49084  (July  29.  2002).  Thus, 
this  rulemaking  principally  addresses 
when  and  under  what  circumstances  so- 
called  "leadership  PACs"  are  affdiated 
with  the  authorized  committees  of 
Federal  candidates  or  officeholders 
under  BCRA  and  the  ramifications  of 
;inv  stich  affiliation. 

!     H.u  k  ::i  nuinl 

Generally  speaking,  leadership  PACs 
are  formed  by  individuals  who  are 
Federal  officeholders  and/or  Federal 
candidates.  The  monies  these 
committees  receive  are  given  to  other 
Federal  candidates  to  gain  support 
when  the  officeholder  seeks  a 
leadership  position  in  Congress,  or  are 
used  to  subsidize  the  officeholder's 
travel  when  campaigning  for  other 
Federal  candidates.  The  monies  may 
also  be  used  to  make  contributions  to 
party  committees,  including  State  party 
committees  in  key  states,  or  donated  to 
candidates  for  State  and  local  office. 

FECA  does  not  specifically  define 
"leadership  PAC. "  but  does  define  the 
terms  "political  committee"  (2  U.S.C'. 
431(4));  "principal  campaign 
committee"  (2  U.S.C.  431(5)):  and 
"authorized  committee"  (2  U.S.C. 
431(6)).  Effet:tive  January  1.  2003. 
principal  campaign  committees  and 
authorized  committees  may  receive 
contributions  of  up  to  S2000  per 
election  from  individuals  and  other 
persons  who  are  not  multicandidate 
committees.  See  2  U.S.C.  441a(a)(l)(A): 
11  CFR  110.1(b).  They  may  make 
contributions  of  up  to  $1,000  to  other 
Federal  candidates  under  2  U.S.(;. 
432(e)(3).  Unauthorized  committees — 
that  is,  political  committees  whose 
purpose  is  to  support  more  than  one 
Federal  candidate — may  receive  up  to 
$5000  per  year  from  individuals,  other 
persons,  and  multicandidate 
committees,  and  once  they  qualify  as 
multicandidate  committees,  may 
contribute  up  to  $5000  per  candidate 
per  election.  See  2  U.S.C.  441a(a)(l)(C) 
and441a(a)(2)(A):  11  CFR  110.1(d)  and 
1 10.2.  Nothing  in  the  Commission's 
regulations  prohibits  an  unauthorized 
committee  that  is  not  a  party  committee 
from  establishing  a  non-Federal  account 
that  accepts  funds  that  are  not  subject  to 
the  prohibitions,  limitations  and 
reporting  reciuirements  of  the  Act. 

In  BC'RA.  Congress  addressed 
organizations  "directly  or  indirectly 
established,  financed,  maintained,  or 
controlled"  by  other  persons  or 


organizations.  The  term  appears  in 
BCRA  in  the  context  of  national  party 
committees,  [see  2  U.S.C.  441i(a)(2)).  of 
State,  district,  and  local  political  party 
committees  [see,  e.g..  2  U.S.C. 
441i(b)(2)(B)(iii)).  and  of  Federal 
candidates  and  Federal  officeholders 
(see.  e.g..  441i(e)(l)).  In  addressing 
Federal  candidates  and  officeholders. 
Congress  added  the  phrase  "acting  on 
behalf  of."  BCRA  places  limits  on  the 
amounts  and  types  of  funds  that  may  be 
solicited,  received,  directed,  transferred, 
or  spent  by  Federal  candidates  and 
officeholders,  their  agents,  and  entities 
directly  or  indirectly  established, 
financed,  maintained,  or  controlled  by. 
or  acting  on  behalf  of,  any  such 
candidate(s)  or  officeholder(s),  in 
connection  with  either  Federal  or  non- 
Federal  elections,  or  both.  See  2  U.S.C. 
441i(e)(l);  see  also  W  CFR  300.60. 
300.61. 

The  Commission  first  addressed 
"leadership  PACs"  in  Advisory  Opinion 
("AO")  1978-12.  In  this  AG.  the 
Commission  concluded  that  a  "political 
action  committee"  formed  in  part  by  a 
Congressman  was  not  considered  an 
authorized  committee  of  the 
Congressman  as  long  as  the 
Congressman  did  not  authorize  it  in 
writing.  As  a  result,  contributors  to  the 
leadership  PAC  were  not  ri?garded  as 
making  contributions  with  respect  to  the 
Congressman's  campaign.  The 
Commission  further  noted  that, 
"|a|ssuming  the  |c|ommittee  is  not 
affiliated  with  |the  Congressman's) 
principal  campaign  committee,  •   •   • 
persons  may  contribute  up  to  $5000  per 
calendar  year  to  the  Committee  although 
contributions  from  individuals  would 
bo  counted  against  their  $25,000 
aggregate  individual  limit  •   *    *   " 
Several  years  after  AO  1978-12  was 
issued,  a  complaint  was  filed  with  the 
Commission,  alleging  that  the  same 
committee  and  the  same  Congressman's 
principaj  campaign  committee  were 
affiliated,  and  that  as  a  result  of  their 
affiliation  they  had  made  and  received 
excessive  contributions.  The 
complainant  cited  several  factors  to 
conclude  that  the  two  committees  were 
affiliated:  (1)  The  unauthorized 
committtH>  was  identified  with  the 
officeholder;  (2)  some  of  the  candidate's 
then-Congressional  staffers  received 
expense  reimbursements  for  "travel" 
and  "consulting  "  from  both  committees; 
(3)  several  persons  performed  services 
for  both  committees;  and  (4)  parallel 
contributions  to  candidates  were  made 
by  both  committees  on  the  same  day.  In 
that  Matter  Under  Review  (MUR  1870), 
the  Commission  found  no  reason  to 


believe  that  violations  stemmirjg  from 
an  affiliated  relationship  had  occurred. 

In  subsequent  MURs  involving  similar 
issues,  the  Commission  relied  on  its 
prior  conclusions  in  AO  1978-12  and 
MUR  1870  to  find  certain  leadership 
PACs  wer»not  affiliated  with  certain 
authorized  committees.  For  example,  in 
MUR  2897  the  Commission  declined  to 
pursue  a  complaint  that  a  Federal 
officeholder's  authorized  committee  was 
affiliated  with  a  leadership  PAC. 
resulting  in  excessive  contributions 
being  made  and  received.  The 
complainant  argued  that  affiliation 
between  the  authorized  committee  and 
a  certain  leadership  PAC  should  result 
from  several  facts:  (1)  The  officeholder's 
spouse  was  the  leadership  PACs 
treasurer;  (2)  one  of  the  leadership 
PACs  disclosure  reports  was  faxed  from 
the  officeholder's  Congressional  office; 
and  (3)  both  committees  made 
disbursements  to  one  particular 
consulting  firm.  In  addition,  the 
officeholder  was  listed  as  chairman  of 
the  leadership  PAC  on  its  stationery, 
and  responded  on  behalf  of  the 
leadership  PAC  to  the  complaint. 
Similarly,  in  MUR  3740.  the 
Commission  declined  to  pursue  a 
complaint  alleging  violations  as  a  result 
of  an  affiliated  relationship.  In  that 
matter,  the  leadership  PAC's  checks 
were  signed  by  the  Federal  officeholder. 

In  other  AOs.  the  Commission  has 
found  two  entities  associated  with  an 
individual  to  be  affiliated  where  the 
entities  had  a  similar  purpose.  For 
example,  in  AO  1990-16.  the 
Commission  found  that  a  committee 
organized  under  State  law  and  devoted 
to  supporting  candidates  for  election  to 
state  and  local  office,  that  had 
previously  been  the  campaign 
committee  of  the  Slate's  then-governor, 
was  affiliated  with  a  Federal  political 
committee  that  had  been  organized  by 
the  governor  and  that  had  as  its  purpose 
supporting  candidates  for  Federal  office. 
Further,  in  AO  1991-12,  the 
Commission  found  that  the  authorized 
committee  of  a  Member  of  Congress  was 
affiliated  with  another  committee,  when 
that  other  committee,  which  had 
originally  been  formed  to  test  the  waters 
for  a  Presidential  run  by  the  Member, 
changed  its  focus  to  support  the 
Member's  efforts  to  speak  on  national 
issues,  and  subsequently  changed  its 
focus  again  to  support  the  Member's  re- 
election activities. 

In  1986.  the  Commission  began  a 
rulemaking  to  address  affiliation  in 
general,  including  leadership  PACs.  See 
Notice  of  Proposed  Rulemaking; 
Contribution  and  Expenditure 
Limitations  and  Prohibitions,  51  FR 
27183  (July  30,  1986).  After  the  hearing 
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during  this  rulemaking,  the  Office  of 
General  Counsel  drafted  final  rules  that 
addressed  "affiliation  between  a 
candidate's  authorized  committees  and 
other  political  committees  closely 
associated  with  that  candidate  "  FEC 
Agenda  Document  88-1,  Draft  Revisions 
to  the  Affiliation  and  Earmarking 
Regulations  (11  CFR  110.3-110.6)  (Dec. 
23,  1987).  at  3.  This  document  indicated 
that  under  the  proposed  revisions  to  the 
Commission  rules,  "[plroposed 
§  110.3(a)(4)(i)  would  provide  that  a 
candidate's  authorized  committees  are 
affiliated  with  any  other  unauthorized 
committees  established,  financed, 
maintained  or  controlled  by  the  same 
person  or  group  of  persons,  including 
the  candidate."  Id.  at  4. 

After  receiving  public  comments  and 
holding  a  hearing,  however,  the 
Commission  maintained  its  existing 
policy:  committees  formed  or  used  by  a 
candidate  or  officeholder  to  further  his 
or  her  campaign  are  affiliated;  those 
formed  or  used  for  other  purposes  are 
not.  The  Commission  explained: 
"Although  the  Commission  considered 
including  in  the  revised  regulations 
language  that  would  focus  specifically 
on  affiliation  between  authorized 
committees  and  candidate  PACs  or 
leadership  committees,  the  Commission 
has  decided  instead  to  continue  to  rely 
on  the  factors  set  out  at  1 1  CFR 
110.3(a)(3)(ii).  After  evaluating  the 
comments  and  testimony  on  this  issue. 
as  well  as  the  situations  presented  in  the 
previous  advisory  opinions  and 
compliance  matters,  the  Commission 
has  concluded  that  this  complex  area  is 
better  addressed  on  a  case-by-case  basis. 
Thus,  in  an  appropriate  case,  the 
Commission  will  examine  the 
relationship  between  the  authorized  and 
unauthorized  committees  to  determine 
whether  they  are  commonly  established, 
financed,  maintained  or  controlled." 
Affiliated  Committees.  Transfers, 
Prohibited  Contributions,  Annual 
Contribution  Limitations  and  Earmarked 
Contributions;  Final  Rule.  54  FR  34101 
(Aug.  17.  1989)  (emphasis  added). 

Most  recently,  in  the  Explanation  and 
Justification  for  the  new  Soft  Money 
regulations,  the  Commission  noted  that 
new  11  CFR  300.61  and  300.62  permit 
"Federal  candidates  and  officeholders  to 
solicit,  receive,  direct,  transfer,  spend, 
or  disburse  funds  in  connection  with 
Federal  and  non-Federal  elections  only 
from  sources  permitted  under  the  Act 
and  only  when  the  combined  amounts 
solicited  and  received  from  any 
particular  person  or  entity  do  not 
exceed  the  amounts  permitted  under  the 
Act's  contribution  limits  and  are  not 
from  prohibited  sources.  In  other  words, 
a  Leadership  PAC  that  comes  within  the 


definition  of  11  CFR  3b0.2(c)  can  raise 
up  to  a  total  of  $5,000  from  any 
particular  person  or  entity,  regardless  of 
whether  the  funds  are  contributed  to  the 
PAC's  Federal  account,  donated  to  its 
non-Federal  account,  or  allocated 
between  the  two."  Explanation  and 
lusfification  for  Final  Rules  on 
Prohibited  and  Excessive  Contributions: 
Non-Federal  Funds  or  Soft  Money,  67 
FR  49063,  49107  (July  29,  2002).  The 
Commission  also  concluded,  in 
promulgating  11  CFR  300.2(c),  that  "the 
affiliation  factors  laid  out  in  11  CFR 
100.5(g)  properly  define  'directly  or 
indirectly  established,  financed, 
maintained,  or  controlled'  for  purposes 
of  BC:R,-\  ■•  Id  at  49.084.  Thus,  the 
Commission  has  already  acknowledged 
that  BCRA's  limitations  on  the  sources 
and  amounts  of  funds  that  Federal 
candidates  and  officeholders  can  raise 
applies  to  leadership  PACs.  "Although 
candidate  PACs  and  leadership  PACs 
are  not  specifically  mentioned,  the 
legislative  history  indicates  that  2  U.S.C. 
441i(e)(l)  is  intended  to  prohibit 
Federal  officeholders  and  candidates 
from  soliciting  any  funds  for  these 
committees  that  do  not  comply  with 
FECA's  source  and  amount  limitations." 
W.  at  49,107. 

The  Commission  now  seeks  comment 
on  whether  it  needs  to  clarify  its 
approach  and  whether  BCRA's 
inclusion  of  the  phrases  "^directly  or 
indirectly"  and  'acting  on  behalf  of  in 
2  U.S.C.  441i(e)(l)  requires  the 
Commission  to  consider,  or  permits  the 
Commission  to  disregard,  the  authorized 
or  unauthorized  status  of  political 
committees  in  determining  whether 
they  are  affiliated.  See  2  U.S.C.  432(e)(1) 
(candidate  shall  designate  in  writing  a 
principal  campaign  committee  and  may 
designate  additional  authorized 
committees);  2  U.S.C.  432(e)(3)  (no 
political  committee  that  supports  more 
than  one  candidate  may  be  an 
authorized  committee):  2  U.S.C. 
441a(a)(5)  (FECA  affiliation  provisions). 
The  Commission  seeks  comment  as  to 
whether  its  current  approach  regarding 
leadership  PACs.  including  the 
limitations  imposed  by  BCRA  already 
implemented  by  the  Commission  in 
other  regulations,  adequately  addresses 
the  real  or  perceived  potential  for  abuse 
regarding  them,  and  whether  BCRA 
requires  or  permits  the  Commission  to 
change  the  way  it  has  proceeded  in  this 
area.  Specifically,  the  Cornmission  seeks 
comment  on  whether  there  are 
circumstances  in  which  an 
unauthorized  committee  should  be 
considered  affiliated  per  se  with  a 
candidate's  authorized  committee.  If  so, 
should  those  committees  share  a 


contribution  limit,  as  to  both 
contributions  received  and  made,  and 
should  that  contribution  limit  be-that  of 
an  authorized  committee  or  an 
unauthorized  committee? 

Alternatively,  the  Commission  seeks 
comment  on  whether  there  should  be  a 
rebuttable  presumption  that  such 
committees  are  affiliated  under  such 
circumstances,  and,  if  so,  what  factors 
could  be  used  to  rebut  the  presumption. 
The  Commission  also  seeks  comment  on 
what  criteria  should  be  used  in 
determining  affiliation  between 
leadership  PACs  and  authorized 
committees;  the  affiliation  criteria  listed 
at  11  CFR  100.5(g)(4)  and  110.3(a).  or 
some  other  or  additional  criteria.  The 
Commission  also  seeks  comment  as  to 
how  it  should  treat  organizations  that  do 
not  participate  in  election  campaigns 
but  work  closely  with  authorized 
committees,  federal  officeholders  or 
candidates.  See  Advisor^'  Opinion 
1977-54  (approving  candidate 
involvement  in  state-wide  petition  drive 
absent  express  advocacy  or  solicitation 
for  officeholder's  campaign  by 
unauthorized  committee  sponsoring 
petition  drive). 

II    Prnposeci  Rules 

3.  Definition  of  "Leadership  PAC" 

Although  the  proposed  rules  do  not 
include  a  definition  of  leadership  PAC, 
the  Commission  seeks  comment  on 
whether  a  definition  of  "leadership 
PAC"  is  appropriate.  If  so.  the 
Commission  welcomes  suggestions  on 
appropriate  definitions.  Additionally, 
the  Commission  seeks  comment  on 
whether  the  definition  should  be  an 
independent  definition,  or  should  be 
tied  to  affiliation. 

2.  Affiliation 

The  proposed  rules  include  three 
alternative  amendments  to  current  11 
CFR  100.5(g)  that  would  specifically 
address  affiliation  of  leadership  PACs. 
Alternatives  A  and  B  focus  on  the 
relationships  between  the  committees 
involved  and  the  candidate  or 
officeholder  with  whom  the  committees 
are  closely  associated.  If  the  factors 
establishing  a  certain  close  association 
are  met.  then  A  candidate's  authorized 
committees  and  unauthorized 
committees  (such  as  leadership  PACs) 
would  be  affiliated,  and  would  then 
have  to  conform  themselves  to  the 
strictures  of  affiliated  committees. 

Alternative  C  focuses  on  the  actions  of 
the  committees  involved  to  determine 
whether  an  unauthorized  committee  is 
in  fact  an  authorized  committee  of  the 
Federal  candidate  or  officeholder  with 
whom  it  is  associated.  To  the  extent  the 
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activities  of  an  unauthorized  committee 
mirror  or  supplement  the  activities  of  an 
authorized  committee,  i.e.  to  the  extent 
the  unauthorized  committee  undertakes 
certain  activities  to  assist  in  the  election 
efforts  of  the  candidate  with  whom  it  is 
associated,  the  committee  would  be 
considered  an  authorized  committee  of 
the  candidate.  Thus,  Alternative  C 
frames  the  issue  in  terms  of  whether  a 
leadership  PAC  is  an  authorized 
committee  of  the  candidate  or 
officeholder  rather  than  whether  if  is 
affiliated  with  that  person's  authorized 
committee. 

The  Commission  currently  has  set 
out.  at  11  CFR  100.5(g)(4),  factors  to  be 
considered  in  determining  whether 
certain  committees  are  affiliated.  It 
would  be  the  Commission's  intention, 
under  Alternatives  A  and  B,  that  any 
proposed  rules  that  it  adopts  at  11  CFR 
100.5(g)(5)  would  be  solely  applicable  to 
committees  associated  with  candidates, 
and  that  the  factors  at  1 1  CFR 
100.5(g)(4)  would  not  apply.  The 
Commission  seeks  comment  on  whether 
such  an  approach  is  appropriate. 

The  Commission  seeks  comment  on 
which  alternative,  if  any.  is  preferable 
and  on  the  additional  issues  described 
below. 

A.  Alternative  A 

Alternative  A  would  set  out 
individual  factors  in  proposed  section 
100.5(g)(5)(i).  the  presence  of  any  one  of 
which  would  result  in  affiliation.  The 
factors  are:  (1)  The  candidate  or 
officeholder,  or  their  agent  has  signature 
authority  on  the  unauthorized 
committee's  checks:  (2)  funds 
contributed  or  disbursed  by  the 
unauthorized  committee  are  authorized 
or  approved  by  the  candidate  or 
officeholder  or  their  agent;  (3)  the 
candidate  or  officeholder  is  clearlv 
identified  as  described  in  11  CFR  100.17 
on  either  the  stationery  or  letterhead  of 
the  unauthorized  committee;  (4)  the 
candidate,  officeholder  or  his  campaign 
staff,  office  staff,  or  immediate  family 
members,  or  any  other  agent,  has  the 
authority  to  approve,  alter  or  veto  the 
unauthorized  committee's  solicitations, 
contributions,  donations,  disbursements 
or  contracts  to  make  disbursements;  and 
(5)  the  unauthorized  committee  pays  for 
travel  by  the  candidate,  his  campaign 
staff  or  office  staff  in  excess  of  $10,000 
per  calendar  year.  The  second  criterion 
applies  whether  or  not  all 
disbursements  are  authorized  or 
approved  by  the  officeholder  or 
candidate  or  agent  or  whether  only 
some  disbursements  are  so  authorized 
or  approved.  The  Commission  also 
seeks  comment  on  an  individual  factor 
not  presented  in  the  proposed  rules 


where  an  unauthorized  committee's 
communications  and  promotional 
materials  frequently  or  predominantly 
identify  the  candidate  or  individual 
holding  Federal  office,  as  described  in 
11  CFR  100.17.  Should  such  a  focus  by 
an  unauthorized  committee  on  a  single 
candidate  have  any  bearing  on  its 
affiliation  with  the  candidate's 
authorized  committee? 

Alternative  A  would  also  include  a 
transition  period  provision  in  proposed 
section  100.5(g)(5)(ii)  to  allow 
unauthorized  committees  that  would 
otherwise  be  affiliated  to  come  into 
compliance  with  the  Commission's  new 
regulations  by  severing  their  connection 
to  the  candidate  or  officeholder,  by 
disgorging  any  funds  that  would  make 
them  affiliated,  or  by  taking  any  other 
necessary  actions  by  the  proposed  date. 
Section  100.5(g)(5)(iii)  would  also  allow 
entities  to  seek  an  advisory  opinion 
from  the  Commission  regarding  their 
status. 

B.  Alternative  B 

Alternative  B  would  provide  two 
separate  tests  under  which  affiliation 
would  be  found.  Under  proposed 
section  100.5(g)(5)(i)(A),  affiliation 
would  exist  if  any  one  of  the  following 
factors  are  present:  (1)  The  candidate  or 
officeholder  has  signature  authority  on 
the  entity's  checks;  (2)  the  candidate  or 
officeholder  must  authorize  or  approve 
disbursements  over  a  certain  minimum 
amount:  (3)  the  candidate  or 
officeholder  signs  solicitation  letters 
and  other  correspondence  on  behalf  of 
the  entity;  (4)  the  candidate  or 
officeholder  has  the  authority  to 
approve,  alter  or  veto  the  entity's 
solicitations;  (5)  the  candidate  or 
officeholder  has  the  authority  to 
approve,  alter,  or  veto  the  entity's 
contributions,  donations,  or 
disbursements;  or  (6)  the  candidate  or 
officeholder  has  the  authority  to 
approve  the  entity's  contracts.  Under 
this  alternative,  any  one  of  these  factors 
would  indicate  that  the  candidate  or 
officeholder  has  substantial  influence 
and  control  over  the  entity,  and  that  the 
entity  should  be  considered  to  be 
established,  financed,  maintained,  or 
controlled  by.  or  acting  on  behalf  of.  the 
candidate  or  officeholder. 

If  none  of  the  above  factors  are 
present,  affiliation  could  still  be  found 
under  proposed  section  100.5(g)(5)(i)(B) 
if  any  three  of  the  following  factors  are 
present:  (1 )  The  campaign  staff  or 
immediate  family  members  of  the 
candidate  or  officeholder  have  the 
authority  to  approve,  alter  or  veto  the 
entity's  solicitations:  (2)  the  campaign 
staff  or  immediate  family  members  of 
the  candidate  or  officeholder  have  the 


authority  to  approve,  alter,  or  veto  the 
entity's  contributions,  donations,  or 
disbursements;  (3)  the  campaign  staff  or 
immediate  family  members  of  the 
candidate  or  officeholder  have  the 
authority  to  approve  the  entity's 
contracts;  (4)  the  entity  and  the 
candidate  or  officeholder's  authorized 
committees  share,  exchange,  or  sell 
contributor  lists,  voter  lists,  or  other 
mailing  lists  directly  to  one  another,  or 
indirectly  through  the  candidate  or 
officeholder  to  one  another;  (5)  the 
entity  pays  for  the  candidate  or 
officeholder's  travel  anywhere  except  to 
or  from  the  randid.itf  <n  officeholder's 
home  State  oi   ii^trn  t   it>)  the  entity  and 
the  candidate  or   >ifi!  •  h    l.iir  s 
authorized  comiiutti>  s  ^n.jn'  office 
space,  staff,  a  post  office  box,  or 
equipment;  (7)  the  candidate  or 
officeholder's  authorized  committee(s) 
and  the  entity  share  common  vendors; 
and  (8)  the  name  or  nickname  of  the 
candidate  or  the  officeholder,  or  other 
unambiguous  reference  to  the  candidate 
or  officeholder  appears  on  either  the 
entity's  stationery  or  letterhead.  Under 
this  approach,  these  factors,  each  taken 
individually,  do  not  provide  sufficient 
evidence  of  the  candidate  or 
officeholder's  control  and  influence 
over  the  entity  for  that  entity  to  be 
considered  to  be  established,  financed, 
maintained,  or  controlled  by,  or  acting 
on  behalf  of.  the  candidate  or 
officeholder.  However,  the  existence  of 
three  or  more  of  these  factors  would 
meet  that  standard. 

The  Commission  seeks  comment  on 
whether  any  specific  factors  in  section 
100.5(g)(4)  that  are  not  repeated  in  some 
form  in  the  proposed  alternatives  below, 
should  be  repeated  in  any  new 
leadership  PAC  affiliation  rule,  such  as 
current  paragraph  (g)(4)(ii)(B)  (authority 
or  ability  to  participate  in  the 
governance  of  the  organization);  current 
paragraph  (g)(4)(ii)(C)  (authority  or 
ability  to  hire  or  fire  officers  or 
decisionmakers);  current  paragraph 
(g)(4)(ii)(E)  (current  c:ommon  or 
overlapping  officers  or  employees); 
current  paragraph  (g)(4)(ii)(F)  (officers 
or  employees  who  previously  worked 
for  the  other  committee);  current 
paragraph  {g)(4)(ii)(G)  (provision  of 
funds  in  a  significant  amount  from  one 
committee  to  the  other);  current 
paragraph  (g)(4)(ii)(H)  (one  committee 
causing  or  arranging  for  the  other 
committee  to  receive  funds  in  a 
significant  amount);  and  especially 
current  paragraph  (g)(4)(ii)(J)  (whether 
the  committees  have  similar  patterns  of 
contributions  or  contributors). 

With  respect  to  the  per  se  factor 
regarding  approval  or  authorization  of 
disbursements  (proposed  paragraph 
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110.5(g)(5)(i)(A)(2)).  the  Commission 
seeks  comment  as  to  whether  the 
minimum  amount  to  be  approved 
should  be  stated  in  the  rule^nd,  if  so. 
what  that  amount  should  be.  Should  the 
Commission  look  to  other  factors,  such 
as  the  entity's  established  policy,  to 
determine  the  amount  nn  a  case-by-case 
basis? 

Unlike  Alternate e  .A,  .Mternativc  R 
dues  not  include  a  Iransitioii  perioci 
provision.  Rather,  if  the  Commission 
decides  to  adopt  Alternative  B  as  its 
final  rule,  proposed  .section  100.5(g)(5) 
would  be  effective  thirty  days  after  the 
final  rules  are  published  in  the  Federal 
Register.  Thus,  the  Commission  would 
examine  the  relationship  between  an 
authorized  Q»mmittee  with  a  leadership 
PAC  from  that  day  forward  in  applying 
the  affiliation  factors  in  proposed 
section  100.5(g)(5). 

Alternative  B  is  similar  to  Alternative 
A  in  another  respect.  Proposed  section 
100.5(g)(5)(ii)  would  allow,  but  not 
require,  committees  to  seek  an  advisor\' 
opinion  to  determine  whether  affiliation 
exists.  See  proposed  section 
100.5(g)(5)(iii)  in  Alternative  A. 

C.  Alternative  C 

As  noted  above.  Alternative  C  would 
largely  continue  the  Commission's 
current  treatment  of  leadership  PACs  by 
not  treating  a  leadership  PAC  as 
affiliated  with  a  candidate  or 
officeholder's  authorized  committees 
unless  the  leadership  PAC  undertook 
activities  that  would  indicate  its 
primary  purpose  is  to  influence  the 
nomination  or  election  of  the  candidate 
or  officeholder  involved.  This  approach 
is  similar  to  the  approach  contemplated 
by  the  earlier  1986-1987  rulemaking  but 
the  final  rules  did  not  include 
provisions  directly  addressing 
leadership  PACs.  See  Affiliated 
Committees,  Transfers,  Prohibited 
Contributions.  Annual  Contribution 
Limitations  and  Earmarked 
Contributions:  Final  Rule,  54  FR  34101 
(Aug.  17,  1989). 

At  one  point  during  this  earlier 
rulemaking  process,  the  Commission 
considered  a  staff  draft  providing  that 
an  unauthorized  committee  established, 
financed,  maintained  or  controlled  by  a 
candidate  would  not  be  deemed 
affiliated  with  the  candidate's 
authorized  committee  if  it  could 
demonstrate  that:  "(A)  A  substantial 
proportion  of  the  unauthorized 
committee's  disbursements -are 
contributions  to  or  expenditures  on 
behalf  of  other  federal  candidates;  (B) 
The  unauthorized  committee  has  not 
solicited  contributions  for  the 
candidate's  campaign  for  Federal  office 
and  has  not  solicited  funds  that  would 


become  contributions  under  11  CFR 
101.3  once  the  individual  becomes  a 
candidate;  and  (C)  The  unauthorized 
committee  has  not  made  expenditures 
for  communications,  or  engaged  in  other 
activities,  for  the  purpose  of  influencing 
the  candidate's  or  future  candidate's 
nomination  or  election  to  Federal 
office."  FEC  Agenda  Document  88-1. 
pp  .3,  4  and  pp.  5,  6  of  draft  regulation. 
in  1989.  however,  the  Commission 
decided  not  to  adopt  specific  final  rules 
concerning  this  issue.  See  above  for 
discussion  of  the  Commission's 
statement  about  leadership  PACs  in  the 
Explanation  to  the  Affiliated 
Committees,  Transfers,  Prohibited 
Contributions,  Annual  Contribution 
Limitations  and  Earmarked 
Contributions  Final  Rule. 

At  this  point,  under  Alternative  C,  11 
CFR  100.5(g)  would  be  revised  to  add 
new  paragraph  (g)(5)  indicating  that  an 
unauthorized  committee  established, 
financed,  maintained  or  controlled  by, 
or  acting  on  behalf  of.  a  candidate  or 
officeholder,  would  be  deemed  an 
authorized  committee,  unless  it  could 
meet  four  conditions.  Any  committee 
that  could  not  meet  all  four  conditions 
would  be  automatically  subject  to  the 
contribution  limits  of  2  U.S.C. 
441a(a)(l)(A)and(2)(A). 

Paragraph  (g)(5)(i)  would  require  the 
committee  to  only  make  outlays  to  raise 
funds  for  party  committees  or  to 
influence  the  nomination  or  election  of 
persons  other  than  the  candidate  or 
officeholder  involved. 

Paragraph  (g)(5)(ii)  would  require  that 
anv  solicitations,  communications  or 
other  materials  of  the  unauthorized 
committee  would  have  to  avoid 
references  to  the  candidacy  or  potential 
candidacy  of  the  sponsoring  candidate 
or  officeholder. 

At  paragraph  (g)(5)(iii)  the 
Commission  would  require  that  at 
speeches  or  appearances  by  the 
candidate  or  officeholder  no  reference 
be  made  to  such  person's  candidacy  or 
potential  candidacy.  The  only  exception 
would  be  a  brief  reference  made  in 
response  to  a  question  where  there  was 
no  pre-planning  or  control  by  the 
candidate  or  officeholder. 

Finally,  to  address  the  problems 
encountered  by  the  Commission  in 
dealing  with  leadership  PACs  defraying 
expenses  that  appear  to  be  in 
preparation  for  a  possible  presidential 
run.  paragraph  (g)(5)(iv)  would  require 
that  specified  expenses  would  have  to 
be  reimbursed  by  a  presidential 
campaign  committee  if  the  candidate  or 
officeholder  does  become  a  presidential 
candidate.  This  requirement  would 
applv  to  expenses  to  assist  persons 
seeking  to  become  delegates  in  the 


presidential  caucus  or  convention 
process  and  expenses  to  set  up  staffed 
operations  in  states  that  hold  primaries 
or  caucuses  in  the  first  three  months  of 
a  presidential  election  year.  The 
reimbursement  to  the  unauthorized 
committee  would  have  to  be  made  by 
the  60th  day  after  the  expense  involved, 
or  by  the  eoth  day  after  ihe  person 
becomes  a  presidential  candidate,  if 
later. 

Because  similar  regulatory  language 
regarding  affiliation  appears  at  section 
110.3  of  the  regulations,  identical  text 
would  be  placed  there  at  new  paragraph 
110.3(a)(4). 

With  respect  to  Alternative  C.  the 
Commission  seeks  comment  on  any 
aspect  of  the  proposed  rule  that  should 
be  considered  before  its  adoption.  The 
Commission  particularly  would  like 
comment  on  the  policy  ramifications  of 
permitting  candidates  or  officeholders 
to  establish,  finance,  maintain,  or 
control  separate  committees  that  do  not 
have  to  share  the  same  contribution 
limits  that  would  apply  to  an  authorized 
committee  of  such  candidate  or 
officeholder.  Further,  the  Commission 
would  like  comment  on  the  actual 
practices  of  leadership  PACs.  Are  they 
undertaking  activities  that  the 
Commission  should  consider  in  drawing 
lines  between  those  that  should  be 
treated  as  authorized  committees  and 
those  that  should  not? 

Unlike  the  BCRA  provisions  at  2 
U.S.C.  441i(e)  that  only  deal  with 
entities  sponsored  by  Federal 
officeholders,  the  proposed  rule  in 
Alternative  C  would  cover  leadership 
PACs  created  by  any  officeholder.  Is  this 
a  proper  approach?  Is  there  a  need  for 
further  explanation  of  how  this  would 
apply? 

'This  proposed  rule  uses  terms  of  art 
contained  in  the  current  law.  such  as 
"authorized  committee"  (defined  at  2 
U.S.C.  431(6)  and  11  CFR  100.5(f)(1)) 
and  "unauthorized  committee"  (defineti 
at  11  CFR  100.5(f)(2)).  Since  these  terms 
themselves  use  the  term  of  art  "political 
committee,"  is  there  a  problem  with 
using  them?  Is  there  a  need  to  address 
in  this  rulemaking  what  is  meant  by  the 
latter  term?  Note  that  at  one  point  the 
Commission  had  a  pending  rulemaking 
regarding  the  definition  of  "political 
committee,"  but  it  has  been  held  in 
abeyance  pending  completion  of  other 
projects.  Should  the  Commission  use 
even  broader  terms  in  the  area  of 
leadership  PACs  to  tr>-  to  address 
•'entities,"  as  used  in  BCRAs  language 
at  2  U.S.C.  441i(e)? 

Finally,  Alternative  C  would  include 
a  conforming  amendment  to  1 1  CFR 
110.3(a)  to  address  the  issue  of 
contribution  limits  of  leadership  PACs 
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that  IP-  (•■•■111.-. I  :    •!.■  uithorized 
committees.  Under  Alternative  C,  such 
committees  would  be  subject  to  the 
provisions  of  current  1 1  CFR 
110.3(a)(l)(i)  by  operation  of  proposed 
section  110.3(a)(4)  with  the  factors 
listed  in  proposed  section  100.5(g)(5)  of 
Alternative  C. 

D.  Additional  Issues 

In  addition  to  the  alternative 
amendments  to  11  CFR  100.5(g),  the 
Commission  seeks  comment  on  the 
following  issues.  First,  should  the 
factors  in  Alternatives  A  and  B  establish 
a  rebuttable  presumption  of  affiliation 
rather  than  per  sf  affiliation?  If  so,  how 
should  the  presumption  be  rebutted? 
Secondly,  does  the  Commission's 
position  in  the  Soft  Money  Explanation 
and  Justification,  as  reiterated  in  the 
Contribution  Prohibitions  and 
Limitations  Explanation  and 
lustification.  have  any  bearing  on  its 
analysis  concerning  affiliation  between 
leadership  PACs  and  authorized 
committees?  Assuming  that  the 
Commission  wishes  to  address 
leadership  PACs  in  some  fashion,  would 
it  be  less  confusing  if  the  Commission 
were  to  create  a  new  section  solely 
addressing  issues  regarding  leadership 
PACs.  rather  then  amending  the 
affiliation  rules?  Do  the  proposed  factors 
at  11  CFR  100.5(g)(5)  in  Alternatives  A 
and  B  cover  all  of  the  necessary 
activities  that  should  be  considered  in 
an  affiliation  analysis?  If  not,  what  else 
needs  to  be  addressed?  Alternative  A 
references  actions  by  an  "agent"  acting 
on  behalf  of  a  candidate  or  officeholder 
to  be  sufficient  for  affiliation  to  be 
found.  The  Commission  seeks  comment 
as  to  whether  this  is  appropriate.  If  so. 
should  the  Commission  rely  on  the 
definition  of  agent  at  11  CFR  300.2(b). 
or  some  other  definition,  or  should  it 
create  a  new  definition  for  this  purpose? 
The  Commission  welcomes  comments 
on  any  of  the  questions  listed  above. 

3.  Ramifications  of  Finding  Affiliation 

A.  Federal  Funds  ("Hard  Money") 

Under  the  Commission's  regulations, 
committees  that  are  affiliated,  that  is. 
committees  that  are  established, 
financed,  maintained,  or  controlled  by 
the  same  corporation,  labor 
organization,  person  or  group  of 
persons,  et  ai,  share  a  single  limitation 
on  the  dollar  amount  they  may  receive 
from  any  one  contributor.  See  1 1  CFR 
100.5(g)(3).  Political  committees  of  all 
types  may  participate  in  joint 
fundraising  efforts,  however,  which  are 
not  intended  to  be  affected  by  these 
proposed  rules.  See  2  U.S.C. 
432(e)(3)(A)(i)  and  441a(a)(5)(A);  11  CFR 


102.17  and  9034.8.  Under  FECA  and  the 
Commission's  regulations,  the 
Commission  has  treated  leadership 
PACs  as  unauthorized  political 
committees,  and  thus  it  has  not  treated 
them  as  affiliated  with  authorized 
committees,  with  the  result  that  the 
unauthorized  committee  would  not 
share  a  contribution  limit  with  the 
authorized  committees.  See  1 1  CFR 
100.5(g).  110.3(a)(1),  110.3(a)(3)(ii).  The 
Commission  seeks  comment  on  what 
limit  should  apply  to  leadership  PACs 
and  authorized  committees  that  are 
deemed  to  be  affiliated  under 
Alternatives  A  and  B.  Should  these 
committees  be  required  to  share  a 
contribution  limit  just  as  other  affiliated 
committees,  and  if  so,  what  should  the 
shared  contribution  limitation  be 
between  an  authorized  committee  and 
an  affiliated  leadership  PAC?  Should 
that  contribution  limit  be  that  of  an 
authorized  committee  or  an 
unauthorized  committee?  Can  the 
Commission  permit  authorized  and 
unauthorized  committees  to  operate 
within  separately  applicable 
contribution  limits  notwithstanding 
common  control  by  the  same  candidate? 
If  so,  should  it?  Does  the  fact  of 
affiliation  mean  that  minors  are  barred 
from  making  contributions  to  leadership 
PACs?  See  2  U.S.C.  44 ik  (which,  inter 
alia,  prohibits  individuals  who  are  17 
years  old  and  younger  from  making 
contributions  to  candidates).  The 
Commission  also  seeks  comment  on 
whether  the  contribution  limits 
promulgated  at  11  CFR  300.62  would 
need  to  be  harmonized  with  the 
proposed  rules,  if  adopted. 

Tne  above  discussion  addresses 
contributions  received  by  the  leadership 
PAC.  Another  question  the  Commission 
seeks  comment  on  is  whether  the 
leadership  PAC  and  the  authorized 
committee  share  a  common  limit  as  to 
contributions  made  to  other  candidates 
If  so,  does  this  limit  have  to  be  the  limit 
at  2  U.S.C.  432(e)? 

As  noted  above.  Alternative  C  would 
address  this  issue  by  finding  certain 
committees  to  be  authorized  committees 
subject  to  the  limitations  appropriate  to 
authorized  committees. 

B.  Non-Federal  Funds  ("Soft  Money") 

The  final  rules  promulgated  pursuant 
to  BCRA  already  prohibit  Federal 
candidates  and  officeholders,  their 
agents,  and  entities  directly  or  indirectly 
established,  financed,  maintained,  or 
controlled  by.  or  acting  on  behalf  of 
them,  from  accepting  funds  in 
connection  with  any  election,  Federal  or 
non-Federal,  if  such  funds  do  not 
comply  with  the  limits,  prohibitions, 
and,  with  respect  to  funds  in  connection 


with  any  Federal  election  only,  the 
reporting  requirements,  of  FECA.  See  2 
U.S.C.  441i(e)(l)(A)  and  (B);  see  also  11 
CFR  300.61  and  300.62.  Thus, 
leadership  PACs  that  support  Federal 
and  non-Federal  candidates  would  be 
similarly  harmed  from  soliciting, 
receiving,  directing,  transferring,  or 
spending  funds  that  do  not  comply  with 
FTECA  (y  e.,  non-Federal  funds).  Would 
such  a  restriction  also  exist  for  an 
organization  created  to  support  efforts  to 
discuss  national  issues,  where  the 
organization  provides  no  direct  support 
to  Federal  candidates  or  political 
committees,  makes  no  independent 
expenditures,  and  does  not  engage  in 
what  would  be  Federal  election  activity 
if  done  by  a  party  committe©?  If  so.  what 
would  be  the  legal  basis  for  such  a 
restriction? 

C.  Transfers 

If  affiliation  is  found  under 
Alternative  A  or  B.  then  pursuant  to  2 
U.S.Q  441a(a)(5)(C)  and  11  CFR 
110.3(c)(1)  the  affiliated  leadership  PAC 
would  be  able  to  make  unlimited 
transfers  to  a  candidate  or  officehoidfr's 
authorized  committees,  consistent  \Mtti 
the  limitations  of  the  Act.  See  also  1 1 
CFR  102.6.  The  proposed  rules  do  not 
include  any  amendments  that  would 
change  these  rules.  Is  it  appropriate  for 
the  Commission  to  continue  this  policy 
on  transfers? 

D.  Reporting 

Under  11  CFR  104.3(f).  affiliated 
entities  are  required  to  consolidate  their 
disclosure  reports.  Accordingly,  should 
the  leadership  PAC  be  required  to 
consolidate  disclosure  reports  with  the 
principal  campaign  committee  of  the 
candidate  witb  whom  they  are 
affiliated?  Or  should  reporting  be 
handled  in  a  different  manner  and,  if  so, 
how' 

Certitl(  Htmn  of  No  Effect  Pursuant  to  5 
I    S(     bO.'ilbl  (Rptiulatorv  Hevibilitv 
Alt) 

These  proposed  rules  if  promulgated 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  basis  of  this  certification  is 
that  these  rules  only  limit  the  sources 
and  amounts  of  contributions  that 
certain  political  committees  can  accept, 
and  that  these  rules  do  not  impose  any 
additional  costs  on  the  contributors  or 
the  committees.  Further,  the  primarv' 
purpose  of  the  proposed  revisions  is  to 
clarify  the  Commission's  rules  regarding 
affiliation;  directly  or  indirectly 
establish,  finance,  maintain  or  control; 
and  limits  on  contributions.  This  does 
not  impose  a  significant  economic 
burden  because  entities  affected  are 
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already  required  to  comply  with  the 
Act's  requirements  in  these  areas. 

List  of  Subjects 

11  CFR  Part  100 

Elections. 
;  1  CFR  Part  1 1 0 

Campaign  funds.  Foiilical  committees 
<ind  parties. 

For  the  reasons  set  out  in  the 
preamble,  the  Federal  Election 
Commission  is  proposing  to  amend 
subchapter  A,  of  chapter  1  of  title  11  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  100— SCOPE  AND  DEFINITIONS 

1.  The  authoritv  citation  for  part  100 
continues  to  read  as  follows: 

Authority;  2  Li.S.C.  431,  4,34.  438(aK8). 

2.  In  §  100.5,  paragraph  [g)(5)  is  added 
to  read  as  follows: 

§  100.5     Political  Committee  (2  U.S.C. 
431(4),  (5).  (6)) 

•  •  •  0  * 

(g)*  *  * 

.Mternativp  A 

(5)  Notwithstanding  paragraph  (g)(4) 
of  this  section,  the  Commission  may 
examine  the  relationship  between  an 
entity  associated  with  an  individual 
holding  Federal  office  or  a  candidate  for 
Federal  office  and  the  authorized 
committees  of  that  candidate  or 
individual  holding  Federal  office  in 
accordance  with  the  provisions  of  this 
paragraph  (g)(5). 

(i)  An  unauthorized  committee(s) 
shall  be  deemed  to  be  directly  or 
indirectly  established,  financed, 
maintained,  or  controlled  bv  a  candidate 
or  individual  holding  Federal  office  if 
any  of  the  following  are  applicable: 

{A]  The  candidate  or  individual 
holding  Federal  office,  or  an  agent  of 
either,  has  signature  authority  on  the 
unauthorized  committee's  checks; 

(B)  Funds  (ontributed  or  disbursed  by 
t[ie  unauthcirized  committee  are 
authorized  or  approved  by  the  candidate 
or  individual  holding  Federal  office,  or 
an  agent  of  either; 

(C.)  The  candidate  or  individual 
holding  Federal  office  is  clearly 
identified  as  described  in  11  CFR  100.17 
on  either  the  stationers'  or  letterhead  of 
the  unauthorized  committee; 

(D)  The  candidate,  individual  holding 
Federal  office  or  his  campaign  staff. 
office  staff,  or  immediate  family 
members,  or  any  other  agent  of  either. 
has  the  authority  to  approve,  alter  or 
veto  the  unauthorized  committee's 
solicitations,  contributions,  donations, 


disbursements  or  contracts  to  make 
disbursements;  or 

(E)  The  unauthorized  committee  pays 
for  travel  by  the  candidate,  his 
campaign  staff  or  office  staff,  or  any 
other  agent  of  the  candidate,  in  excess 
of  SlO.OOO  per  calendar  year 

(li)  Transition  period  On  or  after  iyu 
davs  after  publication  of  the  final  rule 
m  the  Federal  Register],  an 
unauthorized  t;(jmmi1tee  shall  not  be 
deemed  to  be  affiliated  with  an 
authorized  committee  unless,  based  on 
actions  taken  by  those  committees 
solelv  after  [90  davs  after  publication  of 
the  final  rule  in  the  Federal  Register], 
they  satisfy*  the  requirements  of 
paragraph  {g){5)(i).  If  an  entity  receives 
funds  from  another  entity  prior  to  [90 
davs  after  publication  of  the  final  rule 
in  the  Federal  Register],  and  the 
recipient  entity  disposes  of  the  funds 
prior  to  date  [90  days  after  publication 
of  the  final  rule  m  the  Federal  Register], 
the  receipt  of  such  funds  prior  to  [90 
days  after  publication  of  the  final  rule 
in  the  Federal  Register!   shall  have  no 
bearing  on  determining  whether  the 
recipient  entity  is  financed  by  the 
contributing  entity  within  the  meaning 
of  this  section  Actions  taken  bv  a 
Federal  candidate  or  individual  holding 
Federal  office,  or  an  agent  of  either, 
before  [90  davs  after  publication  of  the 
final  rule  in  the  Federal  Register),  shall 
have  no  bearing  on  whether  affiliation 
exists. 

(iii)  Determinations  by  the 
Commission 

[A]  An  entitv  may  request  an  advisor\' 
opinion  of  the  Commission  to  determine 
whether  it  is  affiliated  with  the 
authorized  committees  of  any  Federal 
candidate  or  mdividual  holding  Federal 
office  The  request  for  such  an  advisory 
opinion  must  meet  the  requirements  of 

1 1  CFR  part  112  and  must  demonstrate 
that  the  entity  is  not  directly  or  ^ 

indirectlv  financed,  maintained  or 
controlled  by  the  sponsor. 

(B)  Nothing  in  this  section  shall 
require  entities  that  are  unaffiliated  as  of 
[the  effective  date  of  these  rules]  to 
obtain  an  advisory  opinion  to  confirm 
that  thev  are  not  affiliated. 

Alternative  B 

(5]  Notwithstanding  paragraph  (g)(4) 
of  this  section,  the  Commission  may 
examine  the  relationship  between  an 
entitv  associated  with  an  individual 
holding  Federal  office  or  a  candidate  for 
Federal  office  and  the  authorized 
committees  of  that  candidate  or 
individual  holding  Federal  office  in 
accordance  with  the  provisions  of  this 
paragraph  (g)(5). 

(i)  An  entity  associated  with  an 
individual  holding  Federal  office  or  a 


candidate  for  Federal  office  is  affiliated 
with  the  authorized  committees  of  that 
candidate  or  individual  holding  Federal 
office  if  the  conditions  set  forth  in  either 
paragraph  (g)(5)(i)(A)  or  (g)(5)(i)(B)  of 
this  section  are  satisfied. 

(A)  Any  one  of  the  following 
statements  is  true: 

(1)  The  candidate  or  individual 
holding  Federal  office,  or  an  agent  of  the 
candidate  or  individual  holding  Federal 
office,  has  signature  authority  on  the 
entity's  checks; 

(2)  The  candidate  or  individual 
holding  Federal  office,  or  an  agent  of  the 
candidate  or  individual  holding  Federal 
office,  must  approve  hr  authorize 
disbursements  over  a  certain  minimum 
amount; 

(3)  The  candidate  or  the  individual 
holding  Federal  office  signs  solicitation 
letters  or  other  correspondence  on 
behalf  of  the  entity; 

(4)  The  candidate  or  individual 
holding  Federal  office  has  the  authority 
to  approve,  alter  or  veto  the  entity's 
solicitations; 

(5)  The  candidate  or  individual 
holding  Federal  office  has  the  authority 
to  approve,  alter  or  veto  the  entity's 
contributions,  donations,  or 
disbursements;  or 

(6)  The  candidate  or  individual 
holding  Federal  office  has  the  authority 
to  approve  the  entity's  contracts; 

(B)  Any  three  of  the  following 
statements  are  true: 

( 1 )  The  campaign  staff  or  immediate 
family  members  of  the  candidate  or 
individual  holding  Federal  office,  or  any 
other  agent  of  the  candidate  or 
individual  holding  Federal  office,  has 
the  authority  to  approve,  alter  or  veto 
the  entity's  solicitations; 

(2)  The  campaign  staff  or  immediate 
family  members  of  the  candidate  or 
individual  holding  Federal  office,  or  any 
other  agent  of  the  candidate  or 
individual  holding  Federal  office,  has 
'the  authority  to  approve,  alter  or  veto 
the  entity's  contributions,  donations,  or 
disbursements; 

(J)  The  campaign  staff  or  immediate 
family  members  of  the  candidate  or 
individual  holding  Federal  office,  or  any 
other  agent  of  the  candidate  or 
individual  holding  Federal  office,  has 
the  authority  to  approve  the  entity's 
contracts; 

(4)  The  entity  and  the  authorized 
committees  of  the  candidate  or  of  the 
individual  holding  Federal  office,  share, 
exchange  or  sell  contributor  fists,  voter 
lists,  or  other  mailing  lists  directly  to  or 
with  each  other,  or  indirectly  through 
the  candidate  or  individual  holding 
Federal  office  to  or  with  each  other; 

[5)  The  entity  pays  for  the  travel  of  the 
candidate  or  of  the  individual  holding 
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Federal  office  anywhere  except  to  or 
from  the  State  or  district  of  the 
candidate  or  individual  holding  Federal 
office; 

(6)  The  entity  and  the  authorized 
committees  of  the  candidate  or  of  the 
individual  holding  Federal  office's  share 
office  space,  staff,  a  post  office  box,  or 
equipment; 

(7)  The  entity  and  the  authorized 
committees  of  the  candidate  or  of  the 
individual  holding  Federal  office  share 
common  vendors;  or 

(8)  The  name  or  nickname  of  the 
candidate  or  of  the  individual  holding 
Federal  office,  or  other  unambiguous 
reference  to  the  candidate  or  individual 
holding  Federal  office,  appears  on  either 
the  entity's  stationery  or  letterhead; 

(ii)  Determinations  by  the 
Commission. 

(A)  An  entity  may  request  an  advisory 
opinion  of  the  Commission  to  determin*' 
whether  it  is  affiliated  with  the 
authorized  committees  of  any  Federal 
candidate  or  individual  holding  Federal 
office.  The  request  for  such  an  advisory 
opinion  must  meet  the  requirements  of 
11  CFR  part  112  and  must  demonstrate 
that  the  entity  is  not  directly  or 
indirectly  established,  financed, 
maintained,  controlled  by,  or  acting  on 
behalf  of,  the  sponsor. 

(B)  Nothing  in  this  section  shall 
require  entities  that  are  unaffiliated  to 
obtain  an  advisory  opinion  to  confirm 
that  they  are  not  affiliated. 

Alternative  C 

(5)  An  unauthorized  committee 
established,  financed,  maintained,  or 
controlled  by,  or  acting  on  behalf  of,  a 
candidate  or  individual  holding  Federal 
office  will  be  deemed  to  be  an 
authorized  committee  of  such  candidate 
or  individual  holding  Federal  office 
unless  it  can  demonstrate: 

(i)  It  only  has  made  contributions, 
expenditures,  donations,  or  other 
disbursements  for  the  direct  purpose  of 
funding  party  committees  or  influencing 
the  nomination  or  election  of  persons 
other  than  the  candidate  or  individual 
holding  Federal  office; 

(ii)  It  has  not  made  reference  to  the 
candidacy  or  potential  candidacy  of  the 
candidate  or  individual  holding  Federal 
office  in  solicitations,  communications, 
or  other  materials; 

(iii)  In  any  speeches  or  public 
app>earances  by  the  candidate  or 
individual  holding  Federal  office  which 
have  been  financed  by  the  unauthorized 
committee,  no  reference  is  made  to  the 
candidacy  or  potential  candidacy  of  the 
candidate  or  individual  holding  Federal 
office,  unless  such  reference  is  brief,  not 
planned  or  controlled  by  the  candidate 
or  individual  holding  Federal  office. 


and  in  response  to  a  question  from  an 
attendee;  and 

(iv)  If  such  candidate  or  individual 
holding  Federal  office  becomes  a 
presidential  candidate,  any 
disbursements  the  unauthorized 
committee  has  made  for  the  purpose  of 
paying  expenses  of  particular  persons 
seeking  to  become  caucus  or  convention 
delegates  in  the  presidential  nomination 
process  or  for  the  purpose  of 
establishing  staffed  operations  in  states 
holdingpresidenti.il  [riniiri'  ^  or 
caucuses  in  the  first  tiu'-f  dp  mths  of  the 
presidential  election  year  are 
reimbursed  by  the  presidential 
authorized  committee  of  the  candidate 
or  individual  holding  Federal  office 
within  60  days  of  being  made,  or  within 
60  days  of  such  person  becoming  a 
candidate,  if  later. 

PART  110— CONTRIBUTION  AND 
EXPENDITURE  LIMITATIONS  AND 
PROHIBITIONS 

3.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(8).  431(9). 
432(c)(2).  437d(a)(8).  438(a)(8).  441a.  441b. 
44ld.  441e,  44lf.  441g.  441h.  441k. 

4.  In  §  110.3,  paragraph  (a)(4)  is  added 
to  read  as  follows: 

§110  3     Contribution  limitations  for 
aftiliated  committees  and  p>olitical  party 
committees    Transfers  (2  U.S.C   441a(a)(5). 
441a(aM4)). 

Id,  •     •    * 

(4)  For  purposes  of  paragraph  (a)(l)(i) 
of  this  section,  an  unauthorized 
committee  established,  financed, 
maintained,  or  controlled  by,  or  acting 
on  behalf  of.  a  candidate  or  individual 
holding  Federal  office  will  be  deemed  to 
be  an  authorized  committee  of  such 
candidate  or  individual  holding  Federal 
office  unless  it  can  demonstrate: 

(i)  It  only  has  made  contributions, 
expenditures,  donations,  electioneering 
communications,  or  other 
disbursements  for  the  direct  purpose  of 
funding  party  committees  or  influencing 
the  nomination  or  election  of  persons 
other  than  the  candidate  or  individual 
holding  Federal  office; 

(ii)  It  has  not  made  reference  to  the 
candidacy  or  potential  candidacy  of  the 
candidate  or  individueil  holding  Federal 
office  in  solicitations,  communications, 
or  other  materials; 

(iii)  In  any  speeches  or  public 
appearances  by  the  candidate  or 
individual  holding  Federal  office  which 
have  been  financed  by  the  unauthorized 
committee,  no  reference  is  made  to  the 
candidacy  or  potential  candidacy  of  the 
candidate  or  individual  holding  Federal 
office,  unless  such  reference  is  brief,  not 


planned  or  controlled  by  the  candidate 
or  individual  holding  Fedora!  office, 
and  in  response  to  a  question  from  an 
attendee;  and 

(iv)  If  such  candidate  or  individual 
holding  Federal  office  becomes  a 
presidential  candidate,  any 
disbursements  the  unauthorized 
committee  has  made  for  the  purpose  of 
paying  expenses  of  particular  persons 
seeking  to  become  caucus  or  convention 
delegates  in  the  presidential  nomination 
process  or  for  the  purpose  of 
establishing  staffed  operations  in  states 
holding  presidential  primaries  or 
caucuses  in  the  first  three  months  of  the 
presidential  election  year  are 
reimbursed  by  the  presidential 
authorized  committee  of  the  candidate 
or  individual  holding  Federal  office 
within  60  dav<    f  h.'ing  made,  or  within 
60  days  of  sui  ii  j.  i^nn  becoming  a 
candidate,  if  later. 


natHit:  nt'cember  19,  2002. 
I),i\  III  M    Mdsmi 

Chuirman.  Federal  Election  Commission. 
IFROnf    02-124^1  Filed  12-24-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1020 
[Docket  No  01N-0275) 

Electronic  Products;  Performance 
Standard  tor  Diagnostic  X-Ray 
Systems  and  Their  Major  Comp>onent8; 
Correction 

agency:  Food  and  Drug  Administration, 

HUS 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  is  correcting  a  proposed 
rule  that  appeared  in  the  Federal 
Resi.ster  of  December  10,  2002  (67  FR 
7b05bJ.  The  document  proposed  to 
amend  the  performance  standard  for 
diagnostic  x-ray  systems  and  their  major 
components.  The  document  was 
published  with  some  inadvertent  errors. 
Tlii^  'i"(  iimi'iit  I  orifi  t'.  th'isi'  .'rriirs. 

FOR  FURTHER  INFORMATION  CONTACT: 
)oyce  Strong.  Office  of  Policy  (HF-27). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-«27-7010. 

SUPPLEMENTARY  INFORMATION;  in  FR  Doc. 
02-305fi()   .t|.iii',iiiim  ,,n  [).i^;('  76056  in 
r!i.   Federal  Register  of  Tuesday. 
Dii.i^mbti  lU.  ^UU,i.  the  following 
corrections  are  made: 


Federal  Register /Vol.  67,  No.  248 'Thursday.  Derrmbpr  26    2n02/Propo.spd  RuIp? 
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1.  On  page  76081.  in  the  first  column, 
in  reference  29.  the  Intprnet  address  is 
corrected  to  read    http://www.fda.gov/ 
cdrh/radhlth/021501  xray.html". 

2.  On  page  76093.  in  the  third 
column,  the  second  line  of  paragraph 
(h)(l)(ii)  is  corrected  by  removing  the 
word  "this  "  and  adding  "(h){l){i)"  after 
the  word  "paragraph". 

Dated;  December  18.  2002. 
Margaret  M.  Dotzel, 

Assistanl  Commissioner  for  Policy. 

[FR  Doc.  02-32441  Filed  12-24-02:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 5031 3-01] 
RIN  1545-BA80 

Redemptions  Taxable  as  Dividends: 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 

Tri'iiMiry, 

ACTION:  Correction  to  notice  of  proposed 

rulemaking  and  notice  of  public 

hnaring. 

SUMMARY:  This  document  contains 
corrections  to  a  notice  of  proposed 
rulemaking  and  notice  of  public  hearing 
(REG-1 5031 3-01)  which  wa.s  published 
in  the  Federal  Register  on 
Frida>  .October  18.  2002  (67  FR  64331). 
This  regulation  provides  guidance 
regarding  the  treatment  of  the  basis  of 
redeemed  stock  when  a  distribution  in 
redemption  of  such  stock  is  treated  as  a 
dividend,  as  well  as  guidance  regarding 
certain  acquisitions  of  stock  by  related 
corporations  that  are  treated  as 
distrihutinn^  in  rcHenipfion  nf  stock. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
K.  Leong  at  (202)  622-7530  (not  a  toll- 

frcp  numhprl 
SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  regulations  that  are  the 
subject  of  these  corrections  are  under 
sections  302.  304.  704,  861.  1371.  1374, 
and  1502  of  the  Internal  Revenue  Code. 

Need  tor  Correction 

As  published,  this  notice  of  proposed 
rulemaking  contains  errors  that  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  and 


notice  of  public  hearing  (REG-1 503 13- 
01).  which  is  the  subject  of  FR.  Doc.  02- 
26449.  is  corrected  as  follows: 

1   On  page  64332.  column  1,  in  the 
preamhle  under  the  paragraph  heading 
Paperwork  Reduction  Act",  paragraph 
7,  line  12.  the  language  "loss.  The 
respondents  are  shareholders",  is 
corrected  to  read  "loss  (or  gain,  as 
appropriate).  The  respondents  are 
shareholders'. 

§  1 .302-5    [Corrected] 

2.  On  page  64339,  column  1,  §  1.302- 

5.  paragraph  (d)(8).  line  4  from  the 
bottom  of  the  paragraph  "accelerated 
inclusion  date  shall  be  made"  is 
corrected  to  read  "accelerated  loss 
inclusion  date  shall  be  made". 

3.  On  page  64339,  column  3,  §  1.302- 
5.  Example  4.  line  3,  the  language  "any 
shares  of  corporation  Y  to  K  in  Year  4". 
is  corrected  to  read  "any  shares  of 
corporation  Y  stock  to  K  in  Year  4". 

4  On  page  64340,  column  3.  lines  6 
and  7.  the  language  "equal  to  PS's  basis 
in  the  corporation  Z  stock.  ($50  after 
application  of  section  301(c)(2)).  is",  is 
corrected  to  read  "equal  to  PS's  basis  in 
the  corporation  Z  stock  ($50  after 
application  of  section  301(c)(2))  is". 

§1.304-3     [Corrected] 

5.  On  page  b4.i4J,  coluini!  3.  §  1.304- 
3,  paragraph  (a),  lines  21  through  24,  the 
language  "For  the  treatment  of  the 
redeemed  shareholder's  basis  in  the 
redeemed  stock  in  such  cases,  see 
§  1.302-5."  is  removed. 

Cynthia  E.  Grigsby. 

Chief,  Regulations  Unit.  Associate  Chief 

Counsel  (Income  Tax  and  Accounting). 

!FR  Doc.  02-32331  Filed  12-24-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[FRL-7429-4] 
RIN  2003-AAOO 

Regulatory  Innovations;  Pilot-Specific 
Rule  for  Electronic  Materials  In  the 
EPA  Region  III  Mid-Atlantic  States: 
Hazardous  Waste  Management 
System:  Modification  of  the  Hazardous 
Waste  Program:  Cathode  Ray  Tubes 

AGENCY:  Environmental  Protection 

Ai;eni  \- 

ACTION:  Proposed  rule. 

summary:  Many  used  cathode  ray  tubes 
(CRTs)  are  currently  classified  as 
characteristic  hazardous  wastes  under 
RCRA.  Such  CRTs  are  therefore  subject 


to  the  hazardous  waste  regulations  of 
RCRA  Subtitle  C  imless  they  come  from 
a  household  or  a  conditionally  exempt 
small  quantity  generator.  Today  EPA  is 
proposing  to  conditionally  exclude  from 
its  hazardous  waste  program  under  the 
Resource  Conservatioji  and  Recovery 
Act  (RCRA)  used  CRTs  and  glass 
removed  from  CRTs  from  the  definition 
of  "solid  waste"  in  the  EPA  Region  111 
Mid-Atlantic  States  (which  include  the 
States  of  Delaware,  Maryland,  and  West 
Virginia,  the  Commonwealths  of 
Pennsylvania  and  Virginia,  and  the 
District  of  Columbia).  Additionally,  the 
preamble  to  this  rule  clarifies  when 
used  CRTs  and  other  used  electronic 
equipment  become  a  "solid  waste."  This 
rule  will  support  an  ongoing  e-Cycling 
pilot  project  of  EPA  Region  Ill's  Mid- 
Atlantic  States,  which  is  promoting 
reuse  and  recycling  of  electronics.  EPA 
believes  that  today's  proposed  rule  will 
encourage  increased  recycling  and 
better  management  of  these  materials  in 
Region  III  states. 

EPA  has  proposed  a  similar,  albeit 
broader,  conditional  exclusion  for  CRTs 
and  certain  other  electronic  materials 
that  would  be  effective  nationwide  (June 
12,  2002.  FR  40508-40528).  EPA  is 
proposing  this  regional  rule  now 
because  it  believes  that  implementing 
the  nile  in  the  Region  III  states  will 
produce  information  about  the  CRT 
conditional  exclusion  that  will  be  useful 
to  EPA  as  it  assesses  the  appropriateness 
of  adopting  the  RCRA  exclusion 
nationally.  EPA  expects  to  withdraw  the 
regional  rule  if  and  when  a  final 
national  rule  becomes  effective. 

In  the  "Rules  and  Regulations" 
section  of  today's  Federal  Register.  EPA 
is  promulgating  as  a  direct  final  rule  the 
same  amendment  to  RCRAs  definition 
of  solid  waste  that  it  is  proposing  here. 
EPA  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comment.  EPA  has  explained  its  reasons 
for  this  amendment  in  the  preamble  of 
the  direct  final  rule.  If  we  receive  no 
adverse  comment  to  the  direct  final  rule, 
we  will  not  take  further  action  on  this 
proposed  rule.  If  we  receive  adverse 
comment  on  the  direct  final  rule,  we 
will  withdraw  the  direct  final  rule  and 
it  will  not  take  effect.  We  will  address 
all  public  comments  in  a  subsequent 
final  rule  based  on  this  proposed  rule. 
We  will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 

dates:  Written  comments  must  be 
received  by  January  27.  2003. 
ADDRESSES:  Comments  may  be 
-Li!  ;;.:!!  u  by  mail  or  electronically. 
Commenters  must  send  an  original  and 
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two  copies  of  their  comments 
referencing  docket  number  III-OZ-OEl- 
01  to:  Marie  Hoiman  (3EI00).  U.S.  EPA 
Region  III.  Office  of  Environmental 
Innovation,  1650  Arch  Street, 
Philadelphia,  PA  19103-2029  or 
holman.marie@ep4i.gov.  Further 
detailed  instructions  are  provided  in  the 
Electronic  Comment  Suhn'i';<'"Ti  section 
of  the  SUPPLEMENTARY  INFORMATION 
section  below 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  the 
management  of  solid  waste  under 
RCRA.  contact  the  RCRA/Superfund/ 
EPCRA/UST  Hotline  at  (800)  424-9346 
(toll  free)  or  TDD  (800)  553-7672 
(hearing  impaired).  For  more  detailed 
information  on  specific  aspects  of  this 
rulemaking,  contact  Ms.  Marie  Hoiman 
by  U.S.  mail  at  U.S.  EPA  Region  III 
(3EI00).  1650  Arc:h  Street,  Philadelphia. 
Pennsylvania.  19103-2029,  by 
telephoning  215-814-5463,  or  by 
electronic  mail  at: 
hoiman .  marie@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

i    I  itiiri  ,i  I   i  II  !i  i!  in.il  ii  in 

A.  How  Does  I  his  Proposed  Rule  Relate 
to  the  Direct  Final  Pilot-Specific  Rule  for 
Electronic  Materials  in  the  EPA  Region 
III  Mid-Atlantic  States:  Hazardous 
Waste  Management  System: 
Modification  of  the  Hazardous  Waste 
Program:  Cathode  Ray  Tubes? 

.     EPA  is  publishing  this  as  a  proposed 
rule  if  adverse  comments  are  filed  to  the 
direct  final  rule. 

In  the  "Rules  and  Regulations" 
section  of  the  Federal  Register,  we  are 
promulgating  a  direct  final  rule  which 
will  be  effective  February  24,  2003 
without  further  notice  unless  we  receive 
adverse  comment  by  January  27,  2003. 
If  EPA  receives  adverse  comment,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 

We  will  address  all  public  comments 
in  a  subsequent  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

8.  How  Can  I  Get  Copies  of  Related 
Information? 

1.  Docket 

EPA  has  established  an  official  public 
docket  for  this  action  under  Docket  ID 
No.  III-02-OE1-01.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 


the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Region  III  Library.  1650  Arch 
Street.  Philadelphia.  PA  19103.  This 
Docket  Facility  is  open  from  9  a.m.  to 
4  p.m..  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  vou  make  an  appointment  by 
calling  Marie  Hoiman  at  215-814-5463. 
You  may  copy  a  maximum  of  100  pages 
from  any  file  maintained  at  the  docket 
at  no  charge.  Additional  copies  cost 
$0.15  per  page. 

2.  Access  to  Information 

You  may  access  this  Federal  Register 
document  electronically  thnmi^h  the 
EPA  Internet  under  the  "Fedn.il 
Register"  listings  at  http:// 
\Mvw.epa.gov/fedrgstr/.  You  can  also 
review  some  of  the  supporting 
documents  for  the  national  proposed 
rule  (FR,  )une  12,  2002,  Vol.  67,  No. 
113,  P.  40508-40528)  (which  supports 
the  regional  rule),  in  electronic  format 
on  the  Internet  at  URL:  http:/ 
www.epa.gov/epa/epaoswer/hazwaste/ 
recycle /electron  /crt.htm. 

You  may  view  public  comments  and 
the  supporting  materials  for  the  issues 
and  memoranda  discussed  below  at  U.S. 
EPA  Region  III  Library,  1650  Arch 
Street,  Philadelphia,  PA  19103.  The 
library  is  open  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
federal  holidays.  To  review  docket 
materials,  it  is  recommended  that  the 
you  make  an  appointment  by  calling 
Marie  Hoiman  at  215-814-5463. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  I.B.I. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  public  docket  as  EPA 
receives  them  and  without  change, 


unless  the  comment  contains 
copyrighted  material.  CBI.  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically  or  by  mail.  To  ensure 
proper  receipt  by  EPA.  identify  the 
appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments.  If  you  wish  to  submit 
CBI  or  information  that  is  otherwise 
protected  by  statute,  please  follow  the 
instructions  in  1.B.2  and  l.D. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
vour  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
holman.marie@epa.gov.  Attention 
Docket  ID  No.  III-02-OEI-01 .  In 
contrast  to  EPA's  el(K:tronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
Docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
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mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  tlie 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket, 

ii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  C^D  ROM  th.Jt 
you  mail  to  the  mailing  address 
identified  above  in  l.B.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  Bv  Mail.  Send  an  original  and  two 
copies  of  you  comments  referencing 
docket  number  III-02-OEI-01  to  Marie 
Hoiman.  Office  of  Environmental 
Innovation  (3EI00).  U.S.  EPA.  1650  Arch 
Street.  Philadelphia.  PA  19103-2029. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  bv  e-mail.  This  information  needs  to 
be  submitted  under  separate  cover.  Send 
information  (original  and  two  copies  of 
CBI)  identified  as  CBI  only  to  the 
following  address:  Marie  Hoiman.  Office 
of  Environmental  innovation  (3EI00), 
U.S.  EPA,  1650  Arch  Street. 
Philadelphia.  PA  19103-2029.  Attention 
Docket  ID  No.  I1I-02-OEI-01.  You  may 
claim  information  that  you  submit  to 
EPA  as  CBI  by  marking  any  part  or  all 
of  that  information  as  CBI.  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  j'ou  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section 

E  What  Should  I  Consider  as  I  Prepare 
\  tv  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 


2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
\  lews. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5  Provide  specific  examples  to 
illustrate  your  concerns. 

6  Offer  alternatives. 

7  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify'  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  vou  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments 

List  of  Subjects  in  40  CFR  Part  261 

Environmental  protection,  Hazardous 
wasfe.  Recycling,  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal. 

Dated:  December  19,  2002. 
Christine  T.  Whitman. 

Administrator.  United  States  Environmental 
Protection  Agency. 

[FR  Doc.  02-32551  Filed  12-24-02;  8:45  am] 
BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CG  Docket  No  02-278:  DA  02-3554] 

Telephone  Consumer  Protection  Act 
(TCPA)of  1991 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of  time 

to  file  reply  comments. 

SUMMARY:  On  September  18.  2002.  the 
L^Lunmission  released  a  document  (67 
FR  62667.  October  8.  2002)  seeking 
comment  on  whether  it  should  change 
its  rules  restricting  telemarketing  calls 
and  facsimile  advertisements.  This 
document  extends  the  time  to  file  reply 
comments  in  our  TCPA  proceeding  in 
CG  Docket  No.  02-278. 
DATES:  Reply  comments  are  due  in  this 
proceeding  on  January  31,  2003. 
ADDRESSES:  Parties  who  choose  to  file 
cKumients  by  paper  must  file  an  original 
and  four  copies  with  the  Commission's 
Secretar>',  Marlene  H,  Dortch,  Office  of 
the  Secretar\',  Federal  Communications 
Commissioii.  445  12th  Street,  SW.. 
Room  TW-A325.  Washington.  DC 
20554.  Comments  may  also  be  filed 


using  the  Commission's  Electronic 
Filing  System,  which  gan  be  accessed 
via  the  Internet  at  www.fcc.gov/e-file/ 
ecfs.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Enca  H.  McMahnii  ui  KnJiaiu  u  Smith. 
Policy  Division.  Consumer  & 
Governmental  Affairs  Bureau.  (202) 
418-2512 

SUPPLEMENTARY  iNFORMA^^tON:  When  the 
Commission  released  its  Notice  of 
Proposed  Rulemaking  (Notice)  on 
September  18,  2002,  the  Federal  Trade 
Commission  (FTC)  had  proposed  a 
number  of  amendments  to  its 
Telemarketing  Sales  Rule,  but  had  not 
yet  adopted  rules  based  on  its  proposal. 
The  notice  explained  that  the 
Commission  has  the  option  to  seek 
further  comment  to  fully  address  the 
interplay  between  final  FTC  action  and 
possible  Commission  action.  On 
December  18,  2002,  the  FTC  released 
rules  establishing  a  national  do-not-call 
registry  and  making  other  changes  to  its 
Telemarketing  Sales  Rule.  In  the  order, 
the  FTC  notes  that  implementation  of  its 
do-not-call  registry'  is  contingent  upon 
funding  from  Congress. 

To  ensure  that  all  interested  parties 
have  ample  opportunity  to  comment  on 
possible  Commission  action  in  light  of 
the  FTC's  recent  order,  the  Consumer  & 
Governmental  Affairs  Bureau  (CGB) 
extends  the  reply  comment  period  until 
January  31.  2003. 

Federal  Communications  Commission. 
Margaret  M.  Egler, 

Deputy  Chief  Consumer  S-  Governmental 
Affairs  Bureau. 
|FR  D()( .  02-.32649  Filed  12-24-02:  8:45  am] 

BILLING  CODE  6712-01 -P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Pan  17 

RIN  1018-AI2« 

Endangered  and  Threatened  Wildnte 
and  Plants.  Designations  o^  Critical 
Habitat  for  Plant  Species  From  the 
Island  of  Oahu,  Hi 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  extension  of 

comment  period  and  notice  of 

availability  of  dlaft  economic  analysis. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  the 
availability  of  the  draft  economic 
analysis  for  the  proposed  designations 
of  critical  habitat  for  plant  species  from 
the  island  of  Oahu,  Hawaii.  The 
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comment  period  for  the  proposed 
critical  habitat  designations  originally 
closed  on  July  29.  2002.  On  August  26. 
2002.  we  reopened  the  comment  period 
and  provided  notice  that  the  comment 
period  would  close  on  September  30, 
2002.  On  October  10,  2002.  we 
announced  a  public  hearing  and 
reopened  the  comment  period  to  allow 
all  interested  parties  to  submit  oral  or 
written  comments  on  the  proposal  until 
November  30,  2002.  We  are  now 
providing  notice  of  an  extension  of  the 
comment  period  to  allow  peer  reviewers 
and  all  interested  parties  to  comment 
simultaneously  on  the  proposed  rule 
and  the  associated  draft  economic 
analysis.  Over  a  10-year  time  period,  the 
total  section  7-related  direct  costs 
associated  with  the  plants  species 
listings  and  critical  habitat  are  estimated 
at  $1.1  million  to  $2.3  million.  Indirect 
costs  have  the  potential  to  be  as  much 
as  $100  million,  although  the  likelihood 
of  this  potential  being  reached  is 
unclear.  Comments  previously 
submitted  need  not  be  resubmitted  as 
they  will  be  incorporated  into  the  public 
record  as  part  of  this  extended  comment 
period  and  will  be  fully  considered  in 
preparation  of  the  final  rule. 
DATES:  We  will  accept  public  comments 
until  January  27.  2003. 
ADDRESSES:  Send  your  written 
comments  and  information  to  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service.  Pacific  Islands  Office,  300  Ala 
Moana  Blvd.,  PO  Box  50088.  Honolulu, 
HI  96850-0001;  or  e-mail  your 
comments  to 

FW1  PIE  Odhu  critbab@rl . fws.gov.  For 
further  instructions  on  commenting, 
refer  to  Public  Comments  Solicited 
section  of  this  notice. 

To  obtain  a  copy  of  the  draft 
economic  analysis,  send  a  written 
request  to  the  address  listed  above,  call 
808/541-3441.  or  visit  the  following 
Internet  site:  http:// 
pacificislanHs.fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson.  Field  Supervisor.  Pacific 
Islands  Office,  at  the  above  address 
(telephone:  808/541-3441;  facsimile: 
808/541-3470). 
SUPPLEMFNTARv  information: 

P..i(  kground 

Uotween  1991  and  1996.  a  total  of  101 
species  historically  found  on  Oahu  were 
listed  as  endangered  or  threatened 
species  under  the  Endangered  Species 
Act  of  1973.  as  amended  (the  Act)(16 
U.S.C.  1531  et  seq.).  On  May  28,  2002, 
we  published  in  the  Federal  Register 
(67  FR  37108)  a  proposed  rule  to 
propose  critical  habitat  for  99  of  the  101 
plant  species  historically  found  on 


Oahu.  Some  of  these  species  may  also 
occur  on  other  Hawaiian  islands. 

Previously,  we  proposed  that 
designation  of  critical  habitat  was 
prudent  for  45  (Adenophorus  periens, 
Alectryon  macrococcus,  Bonamia 
menziesii,  Cenchrus  agrimonioides, 
Centauriuw  sebaeoides,  Colubrina 
oppositifolia,  Cterutis  squamigera, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyperus  trachysanthos.  Diellia  erecta, 
Diplazium  molokaiense.  Eugenia 
koolauensis.  Euphorbia  haeleeleana, 
Flueggea  neowaHraea,  Gouania 
meyenii,  Gouania  vitifolia,  Hedyotis 
coriacea,  Hesperomannia  arborescens, 
Hesperomannia  arbuscula.  Hibiscus 
brackenridgei,  Isodendrion  laurifolium. 
Isodendrion  longifolium,  Isodendrion 
pyrifolium.  Lobelia  niihauensis, 
Lysimachia  filifolia,  Mariscus 
pennatiformis,  Marsilea  villosa. 
Melicope  pallida,  Nototrichium  humile. 
Peucedanum  sandwicense,  • 

Phlegmariurus  nutans,  Phyllostegia 
mollis.  Phyllostegia  parviflora.  Plantago 
princeps.  Platanthera  holochila,  Pteris 
lidgatei,  Sanicula  purpurea,  Schiedea 
hookeri.  Schiedea  nuttallii,  Sesbania 
tomentosa,  Silene  lanceolata,  Solanum 
sandwicense,  Spermolepis  hawaiiensis, 
Tetramolopium  lepidotum  ssp. 
lepidotum.  and  Vigna  o-wahuensis)  of 
the  101  species  reported  from  the  island 
of  Oahu.  No  change  is  made  to  the  45 
proposed  prudenry  determinations  in 
the  May  28,  2002,  proposed  critical 
habitat  rule  for  plants  from  Oahu.  In 
addition,  in  the  May  28.  2002.  proposed 
rule,  we  proposed  that  designation  of 
critical  habitat  was  not  prudent  for 
Phtchardia  kaalae  because  it  would 
likely  increase  the  threats  from 
vandalism  or  collection  of  this  species 
on  Oahu.  In  the  same  rule,  we  proposed 
that  designation  of  critical  habitat  was 
not  prudent  for  Cyrtandra  crenata 
because  it  had  not  been  seen  recently  in 
the  wild  and  no  viable  genetic  material 
of  this  species  is  known  to  exist.  We 
also  proposed  that  designation  of 
critical  habitat  is  prudent  for  54  species 
(Abutilon  sandwicense.  Alsinidendron 
obovatum,  Alsinidendron  trinerve, 
Chamaesyce  celastroides  var.  kaenana. 
Chamaesyce  deppeana.  Chamaesyce 
herbstii.  Chamaesyce  kuwaleana. 
Chamaesyce  rockii.  Cyanea  acuminata. 
Cyanea  crispa.  Cyanea  grimesiana  ssp. 
obatae.  Cyanea  humboltiana.  Cyanea 
koolauensis.  Cyanea  longiflora.  Cyanea 
pinnatifida.  Cyanea  st.-johnii.  Cyanea 
superba.  Cyanea  truncata.  Cyrtandra 
dentata.  Cyrtandra  polyantha. 
Cyrtandra  subumbellata.  Cyrtandra 
viridiflora,  Delissea  subcordata.  Diellia 
falcata.  Diellia  unisora.  Dubautia 
herbstobatae.  Eragrostis  fosbergii. 


Gardenia  mannii,  Hedyotis  degeneri, 
Hedyotis  parvula,  Labordia  cyrtandrae, 
Lepidium  arbuscula,  Lipochaeta  lobata 
var.  leptophylla,  Lipochaeta  tenuifolia. 
Lobelia  gaudichaudii  ssp.  koolauensis, 
Lobelia  monostachya.  Lobelia 
oahuensis,  Melicope  lydgatei,  Melicope 
saint-johnii,  Myrsine  juddii,  Neraudia 
angulata,  Phyllostegia  hirsuta. 
Phyllostegia  kaalaensis,  Sanicula 
mariversa,  Schiedea  kaalae,  Schiedea 
kealiae,  Silene  perlmanii,  Stenogyne 
kanehoana.  Tetramolopium  filiforme, 
Tetraplasandra  gymnocarpa. 
Trematalobelia  singularis.  Urera  kaalae, 
Viola  chamissoniana  ssp. 
chamissoniana,  and  Viola  oahuensis] 
for  which  prudency  determinations 
have  not  been  made  previously. 

We  further  proposed  designation  of 
critical  habitat  for  99  plant  species 
(Abutilon  sandwicense.  Adenophorus 
periens,  Alectryon  macrococcus, 
Alsinidendron  obovatum, 
Alsinidendron  trinerve,  Bonamia 
menziesii.  Cenchrus  agrimonioides, 
Centaurium  sebaeoides,  Chamaesyce 
celastroides  var.  kaenana,  Chamaesyce 
deppeana,  Chamaesyce  herbstii. 
Chamaesyce  kuwaleana,  Chamaesyce 
rockii,  Colubrina  oppositifolia,  Ctenitis 
squamigera,  Cyanea  acuminata.  Cyanea 
crispa.  Cyanea  grimesiana  ssp. 
grimesiana,  Cyanea  grimesiana  ssp. 
obatae.  Cyanea  humboltiana.  Cyanea 
koolauensis,  Cyanea  longiflora,  Cyanea 
pinnatifida,  Cyanea  st.-johnii,  Cyanea 
superba,  Cyanea  truncata,  Cyperus 
trachysanthos,  Cyrtandra  dentata, 
Cyrtandra  polyantha,  Cyrtandra 
subumbellata.  Cyrtandra  viridiflora. 
Delissea  subcordata.  Diellia  erecta, 
Diellia  falcata,  Diellia  unisora. 
Diplazium  molokaiense.  Dubautia 
herbstobatae.  Eragrostis  fosbergii, 
Eugenia  koolauensis.  Euphorbia 
haeleeleana,  Flueggea  neowawraea. 
Gardenia  mannii,  Gouania  meyenii, 
Gouania  vitifolia.  Hedyotis  coriacea, 
Hedyotis  degeneri.  Hedyotis  parvula, 
Hesperomannia  arborescens, 
Hesperomannia  arbuscula,  Hibiscus 
brackenridgei,  Isodendrion  laurifolium, 
Isodendrion  longifolium.  Isodendrion 
pyrifolium.  Labordia  cyrtandrae, 
Lepidium  arbuscula,  Lipochaeta  lobata 
var.  leptophylla,  Lipochaeta  tenuifolia. 
Lobelia  gaudichaudii  ssp.  koolauensis. 
Lobelia  monostachya.  Lobelia 
niihauensis.  Lobelia  oahuensis, 
Lysimachia  filifolia.  Mariscus 
pennatiformis.  Marsilea  villosa. 
Melicope  pallida.  Melicope  saint-johnii. 
Myrsine  juddii.  Neraudia  angulata. 
Nototrichium  humile,  Pelea  lydgatei, 
Peucedanum  sandwicense, 
Phlegmariurus  nutans.  Phyllostegia 
hirsuta,  Phyllostegia  kaalaensis. 
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Phyllostegia  mollis,  Phyllostegia 
parviflora,  Plantago  princeps, 
Platanthera  holochila,  Pteris  lidgatei, 
Sanicula  mariversa,  Sanicula  purpurea, 
Schiedea  hookeri,  Schiedea  kaalae, 
Schiedea  kealiae,  Schiedea  nuttallii, 
Sesbania  tomentosa.  Silene  lanceolata, 
Silene  perlmanii,  Solanum 
sandwicense,  Spermolepis  hawaiiensis, 
Stenogyne  kanehoana.  Tetramolopium 
filiforme,  Tetramolopium  lepidotum 
ssp.  lepidotum.  Tetraplasandra 
gymnocarpa,  Trematalobelia  singularis, 
Urera  kaalae,  Vigna  o-wahuensis,  Viola 
chamissoniana  ssp.  chamissoniana,  and 
Viola  oahuensis).  We  did  not  propose 
critical  habitat  for  Pritchardia  munroi 
and  Cyrtandra  crenata  for  the  reasons 
given  above. 

We  proposed  critical  habitat 
designations  for  99  species  within  25 
critical  habitat  units  totaling 
approximately  45.067  hectares  (111,364 
acres)  on  the  island  of  Oahu. 

Critical  habitat  receives  protection 
from  destruction  or  adverse 
modification  through  required 
consultation  under  section  7  of  the  Act 
(16  U.S.C.  1531  et  seq.)  with  regard  to 
actions  carried  out,  funded,  or 
authorized  by  a  Federal  agency.  Section 
4(b)(2)  of  the  Act  requires  that  the 
Secretary  designate  or  revise  critical 
habitat  based  upon  the  best  scientific 
and  commercial  data  available,  and  after 
taking  into  consideration  the  economic 
impact  of  specifv'ing  any  particular  area 
as  critical  habitat.  We  have  prepared  a 
draft  economic  analysis  of  the  proposed 
critical  habitat  designation.  The  draft 
economic  analysis  is  available  on  the 
Internet  and  from  the  mailing  address 
listed  below  in  the  Public  Comments 
Solicited  section. 

The  public  comment  period  for  the 
May  28,  2002,  proposal  originally  closed 
on  July  29,  2002.  On  August  26.  2002. 
we  published  in  the  Federal  Register 
(67  FR  54766)  a  notice  reopening  the 
comment  period  for  the  proposed 
designations  and  non-designations  of 
critical  habitat  for  plant  species  on  the 
island  of  Oahu.  as  well  as  for  the 
proposed  designations  and  non- 
designations  of  critical  habitat  for  plant 
species  on  the  islands  of  Kauai,  Niihau, 
Molokai,  Maui,  Kahoolawe,  and  Hawaii, 
and  we  announced  that  the  comment 
period  would  close  on  September  30, 
2002.  On  October  10,  2002,  we 


announced  a  public  hearing  and 
reopened  the  comment  period  to  allow 
all  interested  parties  to  submit  oral  or 
written  comments  on  the  proposal  until 
November  30,  2002  (67  FR  63066).  We 
are  now  announcing  the  availability  of 
the  draft  economic  analysis  and  the 
extension  of  the  comment  period  for  the 
proposed  designations  and  non- 
designations  of  critical  habitat  for  plant 
species  on  the  island  of  Oahu.  We  will 
accept  public  comments  on  the  proposal 
and  the  associated  draft  economic 
analysis  for  plants  species  from  the 
island  of  Oahu  until  the  date  specified 
above  in  DATES.  The  extension  of  the 
comment  period  gives  all  interested 
parties  the  opportunity  to  comment  on 
the  proposal  and  the  associated  draft 
economic  analysis  for  plant  species 
from  the  islancj  of  Oahu.  Comments 
already  submitted  on  the  proposed 
designations  and  non-designations  of 
critical  habitat  for  plant  species  from  the 
island  of  Oahu  need  not  be  resubmitted 
as  thev  will  be  fully  considered  in  the 
final  detprminations. 

Public  Comments  Solicited 

We  specifically  request  comments  on 
the  following  matters  addressed  in  the 
"Indirect  Costs"  section  of  the  draft 
economic  analysis: 

(1)  The  likelihood  of  adverse  impacts 
on  hunting  resulting  from  changes  in 
game  management,  and  the  likelihood  of 
such  changes  in  game  management; 

(2)  The  likelihood  of  adverse  impacts 
on  military  readiness  and  military 
communications; 

(3)  The  likelihood  of  mandated 
conservation  management  on  private 
land  by  the  State  of  Hawaii  or  the 
courts; 

(4)  The  likelihood  of  redistricting  of 
land  to  Conservation  District  status; 

(5)  The  likelihood  of  reduced  property 
values;  and 

(6)  The  likelihood  of  increased  costs, 
delays  and  denials  in  permit 
applications  by  Federal,  State  and 
county  authorities,  all  as  a  result  of  the 
proposed  critical  habitat  designations. 

We  seek  comments  on  the  likelihood 
of  these  impacts,  including  the  reasons 
thev  might  or  might  not  occur,  and  the 
likely  direct  and  indirect  costs  or  other 
effects  if  the  impacts  do  occur, 
including  the  basis  for  the  costs  or  other 
effects.  To  the  extent  that  those 


submitting  comments  have  specific 
information  related  to  their  comments, 
we  encourage  its  inclusion. 

If  you  wish  to  provide  written 
comments,  you  may  submit  your 
comments  and  materials  concerning  this 
proposal  by  any  of  several  methods: 

(1)  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Ser\ice,  Pacific 
Islands  Office,  300  Ala  Moana  Blvd.,  PO 
Box  50088,  Honolulu,  HI  96850-0001. 

(2)  You  may  send  comments  by 
electronic  mail  (e-mail)  to: 
FWlPlE_Oahu_crithab%rl .fv^'s.gov.  If 
you  submit  comments  by  e-mail,  please 
submit  them  as  an  ASCII  file  and  avoid 
the  use  of  special  characters  and  any 
form  of  encr>'ption.  Please  also  include 
"Attn:  RIN  1018-A124"  and  your  name 
and  return  address  in  your  e-mail 
message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  e-mail  message, 
contact  us  directly  by  calling  our 
Honolulu  Fish  and  Wildlife  Office  at 
telephone  number  808/541-3441. 

(3)  You  may  hand-deliver  comments 
to  our  Honolulu  Fish  and  Wildlife 
Office  at  the  address  given  above  under 

(1). 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  preparation  of  the  proposal  to 
designate  critical  habitat,  will  be 
available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  address  under  (1)  above. 

Copies  of  the  draft  economic  analysis 
are  available  on  the  Internet  at  http:// 
pacificislands.fws.gov  or  by  request 
from  the  Field  Supervisor  at  the  address 
and  phone  number  listed  in  ADDRESSES. 

Author(s) 

The  primary  author  of  this  document 
is  Michelle  Mansker  (Sp-  trDCF<:sFS 
section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.). 

Dated:  December  16.  2002. 
Craig  Manson. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
[PR  Doc.  02-32522  Filed  12-24-02:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Federal  Invention  Available 
for  Licensing  and  Intent  To  Grant 
Exclusive  License 

AGENCY:  Agricultural  Research  Service. 

USD  A 

action:  Notice  of  availability  and  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  Federally  owned  invention 
disclosed  in  U.S.  Patent  No.  6245294 
"Method  and  Apparatus  for  Surface 
Treatment  of  Materials",  issued  June  12. 
2001,  is  available  for  licensing  and  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  to  Alkar-RapidPak.  Inc.  of  Lodi, 
Wisconsin,  an  exclusive  license  to  this 
invention. 

DATES:  Comments  must  be  received 
vv  ithin  90  calendar  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Ri'Visler 

ADDRESSES:  Send  comments  to:  USDA. 
\  KS,  Office  of  Technology  Transfer, 
.>oUl  Sunnyside  Avenue,  Room  4-1174, 
Beltsville,  Maryland  20705-51.31. 
FOR  FURTHER  INFORMATION  CONTACT:  lune 

ii.ai.K.K  ,,;  ;h.;  U.'iu.t:  ut  I'ut.hnolugy 
Transfer  at  the  Beltsville  address  given 
above;  tclephoni'    tO!    Mi4    5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Alkar-RapidPak,  Inc.  of 
Lodi.  Wisconsin  has  submitted  a 
complete  and  sufficient  application  for 
a  license.  The  prospective  exclusive 
license  will  be  royalty-bearing  and  will 
comply  with  the  terms  and  conditions 
of  35  U.S.C.  209  and  37  CFR  404.7  The 
prospective  exclusive  license  may  be 
granted  unless,  within  90  days  from  the 
date  of  this  published  notice,  the 
Agricultural  Research  Service  receives 


written  evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Michael  D.  Ruff, 

Assistant  Administrator. 

[FR  Doc.  02-32506  Filed  12-24-02;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspapers  Used  for  Publication  of 
Legal  Notices  by  the  Intermountain 
Region;  Utah,  Idaho.  Nevada,  and 
Wyoming 

agency:  Forest  Service,  USDA. 
action:  Notice, 


SUMMARY;  This  notice  lists  the 
newspapers  that  will  be  used  by  the 
ranger  districts,  forests  and  regional 
office  of  the  Intermountain  Region  to 
publish  legal  notices  required  under  36 
CFR  215  and  217.  The  intended  effect  of 
this  action  is  to  inform  interested 
members  of  the  public  which 
newspapers  the  Forest  Service  will  use 
to  publish  notices  of  proposed  actions 
and  notices  of  decisions.  This  will 
provide  the  public  with  constructive 
notice  of  Forest  Service  proposals  and 
decisions,  provide  information  on  the 
procedures  to  comment  or  appeal,  and 
establish  the  date  that  the  Forest  Service 
will  use  to  determine  if  comments  or 
appeals  were  timely. 
DATES:  Publication  of  legal  notices  in 
the  listed  newspapers  will  begin  on  or 
after  January  1,  2003.  The  list  of 
newspapers  will  remain  in  effect  until 
June  1,  2003,  when  another  notice  will 
be  published  in  ttn'  Kedpral  Kft^ister 
FOR  FURTHER  INFORMATION  CONTACT; 
Priscilla  McLain,  Regional  Appeals 
Manager,  Intermountain  Region,  324 
25th  Street,  Ogden,  UT  84401,  and 
Phone  (801) 625-5146. 
SUPPLEMENTARY  INFORMATION:  The 
adiii :  :i .  -ti  iti\  •'  j.r  1 '(  ciiures  at  JB  C^FR 
parts  215  and  217  require  the  Forest 
Service  to  publish  notices  in  a 
newspaper  of  general  circulation.  In 
addition,  the  Forest  Service  will  provide 
direct  notice  to  those  who  have 
requested  notice  in  writing  and  those 
known  to  be  affected  by  a  specific 
decision.  The  content  of  the  notices  is 


specified  in  26  CFR  parts  215  and  217. 
In  general,  the  notices  will  identify:  the 
decision  or  project,  by  title  or  subject 
matter;  the  name  and  title  of  the  official 
making  the  decision;  how  to  obtain 
additional  information;  and  where  and 
how  to  file  comments  or  appeals.  The 
date  the  notice  is  published  will  be  used 
to  establish  the  official  date  for  the 
beginning  of  the  comment  or  appeal 
period. 

The  newspapers  to  be  used  are  as 
follows: 

Regional:  Forester.  Intermountain 
Region 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Idaho:  The  Idaho  Statesman,  Boise 
Idaho 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Nevada:  The  Reno  Gazette-journal, 
Reno,  Nevada 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Wyoming:  Casper  Star-Tribune, 
Casper,  Wyoming 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Utah:  Salt  Lake  Tribune.  Salt  Lake 
City.  Utah 

If  the  decision  made  by  the  Regional 
Forestej  affects  all  National  Forests  in 
the  Intermountain  Region,  it  will 
appear  in:  Salt  Lake  Tribune:  Salt 
I.akeCitv.  Utah 

Ashley  National  Forest 

Ashley  Forest  Supervisors  decisions: 

Vernal  Express.  Vernal.  Utah 
Vernal  District  Ranger  decisions:  Vernal 

Express,  Vernal.  Utah 
Flaming  Gorge  District  Ranger  for 

decisions  affecting  Wyoming:  Casper 

Star  Tribune,  Casper.  Wyoming 
Flaming  Gorge  District  Ranger  for 

decisions  affecting  Utah:  Vernal 

Express,  Vernal,  Ut.iis 
Roosevelt  and  Duchesm  Di  itk  i  Ranger 

decisions:  Unitah  Basin  Standard, 

Roosevelt.  Utah 

Boise  National  Forest 

Boise  Forest  .Supervisor  decisions:  The 

Idaho  Statefsman,  Boise,  Idaho 
Mountain  Home  District  Ranger 

decisions:  The  Idaho  Statesman, 

Boise.  Idaho 
Idaho  City  District  Ranger  decisions: 

The  Idaho  Statesman.  Boise.  Idaho 
Cascade  District  Ranger  decisions:  The 

Long  Valley  Advocate,  Cascade,  Idaho 
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Lowraan  District  Ranger  decisions:  The 

Idaho  World.  Garden  \'allev,  Idaho 
Emmett  District  Ranger  decisions;  The 
Messenger-Indrx.  Emmett,  Idaho 

Bridger-Teton  National  Forest 

Bridger-Teton  Forest  .Supen'isor 

decisions:  Casper  StorTnbune, 

Casper.  Wyoming 
Jackson  District  Ranger  decisions: 

Casper  Star-Tribune,  Casper, 

Wvoming 
F^uffalo  District  Ranger  decisions: 

Casper  Star-Tribune,  Casper, 

Wyoming 
Big  Pinev  District  Ranger  decisions: 

Casper  Star-Tribune.  Casper, 

Wvoming 
Pinedale  District  Ranger  decisions: 

Casper  Star-Tribune,  Casper, 

Wyoming 
Greys  River  District  Ranger  decisions: 

Casper  Star-Tribune,  Caspei, 

Wyoming 
kemmerer  District  Ranger  decisions: 

Casper  Star-Tribune,  Casper. 

Wvoming 

Caribou-Targhee  National  Forest 

Caribou-Targhee  Forest  Supervisor 

decisions  for  the  Caribou  portion: 

Idaho  State  journal.  Pocatello,  Idaho 
Soda  Springs  District  Ranger  decisions: 

Idaho  State  Journal.  Pocatello.  Idaho 
Montpelier  District  Ranger  decisions: 

Idaho  State  Journal.  Pocatello.  Idaho 
Westside  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello.  Idaho 
Caribou-Targhee  Forest  Supervisor 

decisions  for  the  Targhee  Portion:  The 

Post  Register.  Idaho  Falls.  Idaho 
Dubuis  District  Ranger  decisions:  The 

Post  Register.  Idaho  Falls.  Idaho 
Island  Park  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  ldah(» 
Ashton  District  Ranger  decisions:  The 

Post  Register.  Idaho  Falls,  Idaho 
Palisades  District  Ranger  decisions   The 

Post  Register.  Idaho  Falls.  Idaho 
Teton  Basin  District  Ranger  decisions: 

The  Post  Register.  Idaho  Falls,  Idaho 

Dixie  National  Forest 

Dixie  Forest  Supervisor  decisions:  The 

Daily  Spectrum.  St  George.  Utah 
fine  Valley  District  Ranger  decisions: 

The  Daily  Spectrum.  St.  George.  I'tah 
Cedar  City  District  Ranger  decisions: 

The  Daily  spectrum,  St.  George,  Utah 
Powell  District  Ranger  decisions:  The 

Daily  Spectrum.  St  George,  Utah 
Escalante  District  Ranger  decisions:  The 

Daily  Spectrum.  St.  George.  Utah 
Teasdale  District  Ranger  decisions:  The 

Daily  Spectrum,  St,  George,  Utah 

Fishlake  National  Forest 

FiNhldt-e  Forest  Supervisor  decisions: 
Hichjield  Reaper,  Richfield,  Utah 


Loa  District  Ranger  dtKisions;  Richfield 

Reaper.  Richfield,  Utah 
Richfield  District  Ranger  decisions: 

Richfield  Reaper.  Richfield,  Utah 
Beaver  District  Ranger  decisions: 

Richfield  Reaper.  Beaver,  l.'tah 
Fillmore  District  Ranger  decisions: 

Richfield  Reaper.  Fillmore.  Utah 

Humboldt-Toiyabe  National  Forests 

Huniboldt-Toiyabe  Forest  Supervisor 

decisions  for  the  Humboldt  portion: 

Elko  Daily  Free  Press.  Elko,  Ne'-ada 
Humboldt-Toiyabe  Forest  Supervisor 

decisions  for  the  Toiyabe  portion: 

Reno  Gazette-Journal,  Reno,  Nevada 
Sierra  Ecosystem  Coordination  Center 

4SECO):  " 
Carson  District  Ranger  decisions: 

Mammoth  Times,  Mammoth  Lakes, 

California 
Bridgeport  District  Ranger,  decisions: 

The  Reyiew-Herald.  Mammoth  Lakes, 

r>alifomia 
Spring  Mountains  National  Recreation 

Area  Ecosystem  (SMNRAE): 
Spring  Mountains  National  Recreation 

Area  District  Ranger  decisions:  Las 

Vegas  Review  Journal.  Las  Vegas, 

Nevada 
Central  Ne\  ada  Ecosystem  (CNECO): 
Austin  District  Ranger  decisions:  Reno 

Gazefte- Journal  Reno,  Nevada 
Carson  Ranger  District  decisions:  Reno 

Gozpffp-Iournal.  Reno.  Nevada 
Tonopah  District  Ranger  decisions: 

Tonopah  Times  Ronanza-Goldfield 

News.  Tonopah,  Nevada 
Ely  District  Ranger  decisions:  Ely  Daily 

Times.  Ely.  Nevada 
Northeast  Nevada  Ecosystem  (NNECO): 
Mountain  City  District  Ranger  decisions: 

Ely  Daily  Times.  Ely.  Nevada 
Ruby  Mountains  District  Ranger 

decisions  Elko  Daily  Free  Press.  Elko. 

Nevada 
larbidge  District  Ranger  decisions:  Elko 

Daily  Free  Press.  Elko.  Nevada 
Santa  Rosa  District  Ranger  decisions: 

Humboldt  Sun.  Wmnemucca,  Nevada 

Manti-Lasal  National  Forest 

Manti-LaSal  Forest  Supervisor 

decisions:  Sun  Advocate.  Price,  Utah 
Sanpete  District  Ranger  decisions:  The 

Pyramid,  Mt.  Pleasant,  Utah 
Ferron  District  Ranger  decisions:  Emery 

County  Progress.  Castle  Dale,  Utah 
Price  District  Ranger  decisions:  Sun 

Advocate  Price,  Utah 
Moab  District  Ranger  decisions:  The 

Times  Independent.  Moab,  Utah 
Monticello  District  Ranger  decisions: 

The  San  Juan  Record.  Monticello, 

Utah 

Payette  National  Forest 

Payette  Forest  Super\'isor  decisions: 
Idaho  Statesman.  Boise,  Idaho 


Weiser  District  Ranger  decisions:  Signal 

American,  Weiser,  Idaho 
Council  District  Ranger  decisions: 

Adam  County  Record.  Council,  Idaho 
New  Meadows,  McCall,  and  Krassel 

District  Ranger  decisions:  Star  News, 

McCall,  Idaho 

Salmon-C^hallis  National  Forests 

Saimon-Chalus  Forest  supervisor 

decisions  for  the  Salmon  portion:  The 

flecorder-Herald,  Salmon,  Idaho 
Salmon-Challis  Forest  Supervisor 

decisions  for  the  Challis  portion:  The 

Challis  Messenger.  Challis.  Idaho 
North  Fork  District  Ranger  decisions: 

The  Recorder-Herald,  Salmon,  Idaho 
Leadore  District  Ranger  decisions:  The 

Recorder-Herald,  Salmon,  Idaho 
Salmon/Cobalt  District  Ranger 

decisions:  The  Recorder-Herald, 

Salmon,  Idaho 
Middle  Fork  District  Ranger  decisions: 

The  Challis  Messenger,  Challis,  Idaho 
Challis  District  Ranger  decisions:  The 

Challis  Messenger,  Challis,  Idaho 
Yankee  Fork  District  Ranger  decisions: 

The  Challis  Messenger,  Challis,  Idaho 
Lost  River  District  Ranger  decisions: 

The  Challis  Messenger.  Challis,  Idaho 

Sawlooth  National  Forest 

Sawtooth  Forest  Super\'isor  decisions: 

The  Times  News,  Twin  Falls,  Idaho 
Minidoka  District  Ranger  decisions:  The 

Times  News,  Twiil  Falls,  Idaho 
Ketchum  District  Ranger  decisions: 

Idaho  Mountain  Express,  Ketchum, 

Idaho 
Sawtooth  National  Recreation  Area: 

Challis  Messenger,  Challis,  Idaho 
Fairfield  District  Ranger  decisions:  The 

Times  News,  Twin  Falls,  Idaho 

Uinta  National  Forest 

Uinta  Forest  Supervisor  decisions:  The 

Daily  Herald,  Provo,  Utah 
Pleasant  Grove  District  RcUiger 

decisions:  The  Daily  Herald,  Provo. 

Utah 
Heber  District  Ranger  decisions:  The 

Daily  Herald,  Provo.  Utah,  and 
Spanish  Fork  District  Ranger  decisions: 

The  Daily  Herald,  Provo,  Utah 

Wasatch-Cache  National  Forest 

Wasatch-Cache  Forest  Supervisor 

decisions:  Salt  Lake  Tribune,  Salt 

Lake  City,  Utah 
Salt  Lake  District  Ranger  decisions:  Salt 

Lake  Tribune,  Salt  Lake  City,  Utah 
Kamas  District  Ranger  decisions:  Salt 

Lake  Tribune,  Salt  Lake  City.  Utah 
Evanston  District  Ranger  decisions: 

Uintah  County  Herald.  Evanston, 

Wyoming 
Mountain  View  District  Ranger 

decisions:  Uintah  County  Herald, 

Evanston,  Wyoming 
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Ugden  Uistru  t  Kanger  decisions:  Ogden 
Standard  Examiner,  Ogden,  Utah 

Logan  District  Ranger  decisions:  Logan 
Herald  Journal,  Logan.  Utah 

Dated:  December  18.  2002. 
fack  G.  Troyer. 
Regional  Forester. 
IFR  Doc  02-32512  Filed  12-24-02;  8:45  am) 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Equity  23-21  and  32^  Oil  and  Gas 
Wells.  Dakota  Prairie  Grassland. 
Billings  County,  North  Dakota 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
unvtruament  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  to  document  the  analysis  and 
disclose  the  envirormiental  impacts  of 
the  construction  of  the  well  pads,  access 
roads,  production  facilities,  utilites.  and 
pipelines  proposed  under  the  Surface 
Use  Plan  of  Operations  (SUPO's)  for  the 
Equity  23-21  and  32-4  oil  and  gas  wells 
located  in  the  Bell  Lake  Inventoried 
Roadless  Area  (IRA). 

The  purpose  and  need  of  these  oil  and 
gas  well  projects  is  to  honor  valid 
existing  lease  rights  which  grant  the 
exclusive  right  to  drill  for.  mine,  extract, 
remove  and  dispose  of  ail  oil  and  gas 
(except  helium)  in  the  lands  described 
within  the  lease,  together  with  the  right 
to  build  and  maintain  necessary 
improvements  thereupon. 

This  proposal  is  consistent  with  the 
provisions  of  the  Dakota  Prairie 
Grasslands  (DPG)  Land  and  Resource 
Management  Plan  (LRMP).  specifically 
Goal  2c.  Objective  1 .  which  focuses  on 
providing  opportunities  for  oil  and  gas 
exploration  consistent  with  the  DPG 
LRMP.  This  proposal  is  consistent  with 
key  energy  legislation  including  the 
Energy  Security  Act  of  1980,  the  Federal 
Oil  and  Gas  Royalty  Management  Act  of 
1982.  the  Federal  Onshore  Oil  and  Gas 
Leasing  Reform  Act  of  1987,  Executive 
Order  13212,  and  the  Forest  Services's 
Energy  Implementation  Plan. 

Decisions  to  be  made  under  this 
proposal  include:  whether  to  approve, 
deny,  or  modify  the  Surface  Use  Plan  of 
Operations  as  submitted  and  whether  to 
allow  the  use  of  herbicides  for  control 
of  vegetation  and  noxious  weeds  on  the 
well  pads  and  access  roads. 

Preliminary  issues  include  the  fact 
that  the  proposed  projects  are  located 
within  the  Bell  Lake  Inventoried 
Roadless  Area  (IRA).  Honoring  the  oil 


and  gas  lease  will  mean  that  access 
roads  and  well  pads  will  be  constructed 
in  the  Bell  Lake  IRA. 
ADDRESSES:  The  responsible  official  is 
David  M.  Pieper.  Dakota  Prairie 
Grasslands  Supervisor.  Please  send 
written  comments  to  Ronald  W. 
Jablonski,  Jr.,  District  Ranger,  Medora 
Ranger  District.  161  21st  Street  West, 
Dickinson  ND  58601.  Comments  may 
also  be  electronically  submitted  to 
rinhlnnski&fs  fed  iifi 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Adams.  ID  i  >'.mi  I.imiIit    M.Ml.ir.i  Ranker 
District,  Ibl  2  1st  .struct  \Vt;st,  Uickinsun 
ND  58601  or  by  e-mail  to 
/cadani '>■'" '^v  tnl  i;s  ^ 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  proposes  to  .ipprnvf  the  SUPO's 
for  the  Equity  23-21  and  32^  oil  and 
gas  well  sites  located  in  the  NESW  of 
Section  21,  T143N,  R103W    nii  thp 
SWNEofSection4.Tl43N.  KHJ.iVV, 
Billings  County,  North  Dakota.  This 
proposal  would  occur  on  National 
Forest  System  lands.  The  SUPO 
includes  construction,  maintenance, 
and  reclamation  proposals  for  the  well 
pads,  access  roads,  and  needed  oil 
production  facilities,  pipelines,  and 
electric  lines. 

The  Equity  23-21  and  32-4  proposals 
would  include  constructing 
approximately  4,475  and  2.501  feet  of 
new  access  road,  respectively.  Each  well 
pad  would  disturb  an  area, 
approximately  2.5  acres  in  size. 
Pipelines  and  electric  utilities  would  be 
buried  along  the  access  roads. 
Production  facilities  (i.e.,  tanks,  heater 
treater.  and  well  pump)  would  be 
located  on  each  well  pad. 

The  entire  11.270  acre  Bell  Lake  IRA 
is  leased  for  oil  and  gas  exploration  and 
development.  There  are  320  acres  of 
private  mineral  rights  within  the  IRA. 
Under  the  recently  signed  DPG  LRMP. 
the  area  within  the  IRA  is  to  be  managed 
as  Management  Area  (MA)  6.1 
"Rangeland  with  Broad  Resource 
Emphasis".  This  MA  directs  that  valid 
leases  will  be  honored. 

Public  participation  is  important  to 
this  analysis.  Part  of  the  goal  of  public 
involvement  is  to  identify  additional 
issues  and  to  refine  general  issues. 
Scoping  notices  will  be  mailed  to  the 
public  on  or  before  January  10.  2003. 

People  may  visit  with  Forest  Service 
officials  at  any  time  during  the  analysis 
and  prior  to  the  decision.  Two  periods 
an-  sfUH  ifically  designated  for 
cumnieiits  on  the  analysis:  (1)  During 
the  scoping  process,  and  (2)  during  the 
draft  EIS  period. 

Durin  tne  scoping  process,  the  Forest 
Service  seeks  additional  information 
and  comments  from  individuals. 


organizations,  and  federal,  state,  and 
local  agencies  that  may  be  interested  in 
or  affected  by  the  proposed  action.  The 
Forest  Service  invites  written  comments 
and  suggestions  on  this  action, 
particularly  in  terms  of  issues  and 
alternative  development. 

The  draft  EIS  is  anticipated  to  be 
available  for  review  in  May  of  2003.  The 
final  EIS  is  planned  for  completion  in 
August  of  2003. 

Tne  comment  period  on  the  draft 
environmtMital  impact  statement  will  be 
45  days  from  t)u'  date  the 
Environmental  PmttHtion  Agency 
puhlishi's  thr  Nntu  <■  (if  Availability  in 
thi'  Federal  Register  The  Forest  Service 
will  also  pubhsh  .1  lfL;.ii  ixiticeofits 
availabiiltv  in  the  Bi>iiiari:k  Tribune 
Newspaper.  Bismarck.  North  Dakota. 
The  45-dav  (  omnuii!  }"i  i  "i  will  begin 
the  day  after  the  Ifgn  ip  ti.  >■  is 
published. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
envirorunental  review  process.  First, 
reviewers  of  draft  t'nvironmental  impart 
statements  must  strui  turo  their 
participation  in  the  enNironmcntal 
review  of  the  prop(]sal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
of  Angoon  v.  Hodel.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (ED.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environment  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  mav  wish  to 
refer  to  the  Council  on  Environmental 
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Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
(^FR  1,503  3  in  addressing  these  points 

The  responsible  official  will  make  the 
decision  on  this  proposal  after 
considering  comments  and  responses, 
•  'n\  ininmental  consequences  discussed 
in  the  final  EIS.  applicable  laws. 
regulations,  and  policies.  The  decision 
and  reasons  for  the  decision  will  be 
documented  in  a  Record  of  Decision. 

Dated:  December  19,  2002. 
David  M.  Pieper, 

Dakota  Prairie  Grasslands  Supervisor. 

IFR  Doc.  02-32509  Filed  12-24-02;  8:45  am] 

BILLING  CODE   3410-11-M 


ACTION:  Notice  of  meeting. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

AGENCY:  Southwest  Idaho  Resource 
Advisory  Committee,  Boise,  ID.  USDA, 
Forest  Service. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-4631  and  under  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  106-393).  the  Boise  and  Payette 
National  Forests'  Southwest  Idaho 
Resource  Advisory  Committee  will  meet 
Wednesday.  January  15,  2003  in  Boise, 
Idaho  for  a  business  meeting.  The 
me«'tinc  is  open  to  the  public. 
SUPPLEMENTARY  INFORMATION:  The 
business  meeting  on  lanuary'  15.  begins 
at  10:30  AM.  at  the  Idaho  Counties  Risk 
Management  Program  Building,  3100 
Vista  Avenue.  Boise.  Idaho  -Agenda 
topics  will  include  review  and  approval 
of  project  proposals,  and  an  open  public 
fnruni 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Swick,  Designated  Federal 
Officer,  at  (208)  634-2290. 

Dated:  December  18.  2002. 
Cliff  Steele. 

Acting  Forest  Supervisor,  Payette  National 
Forest. 
[FR  Doc.  02-32527  Filed  12-24-02;  8:45  am] 

BILLING  CODE  3410  11 -M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Wrangell-Petersburg  Resource 
Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 


SUMMARY:  The  Wrangell-Petersburg 

Resource  Advisory  C;ommittee  (RAC) 
will  meet  beginning  at  8  am  on  Friday, 
lanuarx'  17  through  noon,  Saturday, 
lanuary  18.  2003,  in  Wrangell,  Alaska, 
The  purpose  of  this  meeting  is  to  review 
and  discuss  proposals  for  funding  under 
Title  II.  Public  Uw  106-393,  H.R.  2389,' 
the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000,  also  called  the  "Pavments  to 
States"  Act.  Public  testimony  regarding 
the  proposals  will  also  be  taken. 

DATES:  The  meeting  will  be  held 
commencing  at  8  a.m.  on  Friday, 
January  17  through  noon.  Saturday, 

lanuary  18.  2003. 

ADDRESSES:  The  meeting  will  be  held  at 
Harding's  Old  Sourdough  Lodge.  1104 
Peninsula.  Wrangell.  Alaska 

FOR  FURTHER  INFORMATION  CONTACT: 

Chip  Weber,  Wrangell  Distnn  Ranger, 
PC  Box  51.  Wrangell,  .\K  99929.  phone 
(907)  874-2323.  e-mail 
cweber<s>fs.fed.us.  or  Patty  Grantham. 
Petersburg  District  Ranger,  PO  Box 
1328,  Petersburg,  AK  99833,  phone 
(907)  772-3871,  e-mail 
pagrantham@fs  fed.us  For  further 
information  on  RAC  history,  operations, 
and  the  application  process,  a  website  is 
available  at  wv^-iwfs.fed.us/rlO/ 
payments. 

SUPPLEMENTARY  INFORMATION:  This  will 
be  the  second  meeting  of  the  committee, 
and  will  focus  on  the  review  and 
discussion  of  proposals  received  by  the 
RAC  for  funding  under  Title  II  of  the 
pavments  to  States  legislation  (Pub.  L. 
106-393)  Deadline  for  proposals  during 
this  round  of  funding  consideration  is 
January  6,  2003.  No  proposals  will  be 
recommended  for  funding  at  their  initial 
reading  The  meeting  is  open  to  the 
public.  Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  committee  at 
that  time. 

Dated:  December  18.  2002. 
Scott  Fitzwilliams, 
Acting  Forest  Supervisor. 
[FR  Doc.  02-32528  Filed  12-24-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Mill  Creek  Watershed.  Richland 
County.  Wl 


ACTION:  Notice  of  a  finding  of  no 
significant  impact. 


SUMMARY:  Piirsuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Mill  Creek  Watershed,  Richland  County, 
Wisconsin. 

FOR  FURTHER  INFORMATION  CONTACT;  Tom 

Kxapl,  Water  Resources  Staft  Leader, 
Natural  Resources  Conservation  Service. 
6515  Watts  Road.  Suite  200.  Madison. 
Wisconsin.  53719.  Telephone  (608) 

276-8732. 

SUPPLEMENTARY  INFORMATION:  The 
enviroimiental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Don  Baloun,  Acting  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purpose  is  flood 
prevention.  The  planned  works  of 
improvement  include  the  floodproofing 
of  two  dwellings  which  are  in  the 
hydraulic  shadow  of  Structure  Number 
10,  and  the  enactment  of  a  county 
floodplain  zoning  ordinance  which 
restricts  future  development  within  the 
hydraulic  shadow  of  Structure  Number 
10.  Sediment  will  be  removed  from  the 
pond  behind  the  dam.  The  dam  plunge 
pool  will  be  brought  up  to  current  NRCS 
Standards. The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Thomas  Krapf. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Regi^er. 


AGENCY:  Natural  Resources 
Conservation  Service. 


78770 


K('(ler.il   K('i;islt'r    \ 


\ 


.'■4H     rl'.ur^f!,!'.     !)i'(<'inhrr   2f)     2002  'Xotii  * 


[)ated:  December  9,  2002. 
Don  Baloun, 
Acting  State  Conservationist. 

hui(lii!L',  lit  \()  Si<;riini  ant  TrTiprti  t  for 

Mill  (   irck   V\,ltfishi(l   Sii()[)li-tll»Mlt 
Kii  hl.iiui  (  nur\t\    \\  isi  iiiisii! 

lull  odut  liiiii 

The  Mill  Clreek  Watershed  is  a 
federally  assisted  action  authorized  for 
planning  under  Pub.  L.  83-566,  the 
Watershed  Protection  and  Flood 
Prevention  Act.  An  environmental 
assessment  was  undertaken  in 
conjunction  with  the  development  of 
the  watershed  plan-supplement.  This 
assessment  was  conducted  in 
consultation  with  local,  state,  and 
federal  agencies  as  well  as  with 
interested  organizations  and 
individuals.  Data  developed  during  the 
assessment  are  available  for  public 
review  at  the  following  location:  U.S. 
Department  of  Agriculture.  Natural 
Resources  Conservation  Service  (NRCS), 
6515  Watts  Road.  Suite  200,  Madison. 
Wl  53719. 

Kfc  iminii'iuifd    \(  lii/ii 

Two  dwellings  in  the  hydraulic 
shadow  of  Mill  Creek  10  will  be 
floodproofed.  This  action  also  includes 
rebuilding  the  dam  plunge  pool, 
removing  accumulated  sediment  to 
restore  the  capacity  back  to  50  years, 
and  repairing  the  low  stage  inlet  pipes 
back  to  their  original  condition.  A 
floodplain  zoning  ordinance  will  be 
enacted  to  prevent  any  future 
development  in  the  floodplain. 

KtltM  t  lit  Kt'i  iimiiifiHifd    \i  Iiiiii 

The  recommended  plan  would  extend 
the  life  of  Mill  Creek  Watershed 
Structure  10  by  50  years.  It  would  allow 
the  dam  to  return  to  its  original  class 
"a"  low  hazard  rating.  The  floodplain 
zoning  ordinance  prohibiting  future 
development  in  the  hydraulic  shadow 
(breach  inundation  area)  of  the  dam. 

The  proposed  action  will  have  no 
effect  on  wetlands. 

An  initial  management  summary  of 
cultural  resources  as  they  relate  to  the 
planned  components  has  been 
developed.  The  survey  concludes  that 
no  significant  adverse  impacts  will 
occur  to  cultural  resources  in  the 
watershed  should  the  plan  be 
implemented.  The  NRCS  has  consulted 
with  the  State  Historic  Preservation 
Office  (SHPO)  on  the  effects  that 
planned  measures  will  have  on 
significant  cultural  resources. 

Significant  cultural  resources 
identified  during  implementation  will 
be  avoided  or  otherwise  preserved  in 
place  to  the  fullest  practical  extent.  If 


signiHcant  cultural  resources  cannot  be 
avoided  or  preserved,  pertinent 
information  will  be  recovered  before 
construction.  If  there  is  a  significant 
cultural  resource  discovery  during 
construction,  appropriate  notice  will  be 
made  by  NRCS  to  the  State  Historic 
Preservation  Officer  and  the  National 
Park  Service  (NPS).  Consultation  and 
coordination  have  been  and  will 
continue  to  be  used  to  ensure  the 
provisions  of  section  106  of  Pub.  L.  8ft- 
665  have  been  met  and  to  include 
provisions  of  Pub.  L.  89-523,  as 
amended  by  Pub.  L.  93-291.  NRCS  will 
take  action  as  prescribed  in  NRCS  GM 
420,  part  401,  to  protect  or  recover  any 
significant  cultural  resources  discovered 
during  construction. 

No  threatened  or  endangered  species 
in  the  watershed  will  be  affected  by  the 
project. 

No  wilderness  areas  are  within  the 
watershed. 

Little  impact  will  be  made  on  scenic 
values.  Project  Sponsors  will  be 
required  to  enact  a  floodplain  zoning 
ordinance  which  restricts  development 
in  the  hydraulic  shadow  of  Structure 
Number  10  prior  to  any  federal 
reimbursement  for  relocation  expenses. 

No  significant  adverse  environmental 
impacts  will  result  from  installations. 

.Mtirnatives  " 

The  planned  action  is  the  most 
practical  means  of  protecting  the 
watershed,  eliminating  the  threat  to  loss 
of  life,  and  complying  with  the 
Wisconsin  Department  of  Natural 
Resources  requirements.  The  Sponsors 
considered  the  following  alternatives; 

(1)  No  Action 

This  alternative  is  not  a  viable  option 
since  the  dam  will  not  be  in  compliance 
with  Wisconsin  Department  of  Natural 
Resources  (DNR)  Dam  Safety 
Administrative  Code  (NR  333).  This  is 
because  the  recent  breach  analysis  has 
determined  there  are  dwellings  in  the 
breach  area.  This  alternative  does  not 
meet  the  project  purpose  of  reducing 
risk  of  loss  of  life,  maintaining  flood 
control  and  maintaining  watershed 
protection. 

(2)  Dam  removal  (decommissioning! 

With  this  alternative.  Mill  Creek 
Structure  10  would  be  removed  or 
modified  in  a  safe  and  acceptable 
manner  such  that  it  would  no  longer 
function  as  originally  intended.  This 
alternative  would  greatly  increase  the 
risk  to  human  life,  property,  roads  and 
bridges  due  to  flooding.  This  alternative 
does  not  meet  the  project  purpose 
because  it  does  not  reduce  the  risk  of 
loss  of  life  and  it  does  not  maintain 


flood  control  or  watt  ish.  i  protection. 
This  alternative  was  opposed  as 
documented  in  the  scoping  meeting, 
and  therefore  it  was  not  considered 
further. 

(3)  Structural  Upgrade 

This  alternative  consists  of  raising  the 
height  of  the  dam.  widening  the 
auxiliary  spillway,  increasing  the  size  of 
the  principal  spillway,  adding  a  riser  to 
provide  sediment  storage  and  treatment 
of  the  abutments  to  reduce  water  flow 
and  risk  of  failure  if  geologic 
exploration  of  the  site  shows  it  is 
needed.  This  alternative  would  allow 
Mill  Creek  Structure  10  to  meet  current 
NRCS  class  "c"  (high  hazard)  criteria  for 
providing  public  health  and  safety  and 
comply  with  Wisconsin  Department  of 
Natural  Resources  Dam  Safety 
Administrative  Code  (NR  333).  A 
floodplain  zoning  ordinance  will  be 
enacted  to  eliminate  any  future 
development  in  the  floodplain. 

(4)  Structural  and  Non-structural 
Rehabilitation 

This  is  the  recommended  action. 
Consultation  and  Public  Participation 

Copies  of  the  Plan  Supplement  have 
been  sent  out  to  the  single  point  of 
contact  for  the  State  of  Wisconsin. 
Wisconsin  Department  of  Natural 
Resources,  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Protection.  Wisconsin  Department  of 
Emergency  Government.  U.S.  Fish  and 
Wildlife  Service,  U.S.  Forest  Service, 
U.S.  Environmental  Protection  Agency, 
U.S.  Army  Corps  of  Engineers,  the 
Wisconsin  State  Clearinghouse,  and  the 
West  Central  Regional  Planning 
Commission.  The  document  was 
distributed  to  American  Indian  Tribes 
that  have  expressed  interest  in 
consulting  with  federal  agencies  in 
projects  in  Richland  County. 

A  scoping  meeting  was  advertised  and 
held  on  December  10,  2001  and 
interdisciplinary  efforts  were  used.  In 
addition  to  the  general  public.  One 
federal  agency  (NRCS).  two  state 
agencies  (DNR,  SHPO),  and  three  county 
agencies  (Land  Conservation 
Department,  County  Zoning  Office, 
County  Administration  Di-pirtrnpnt), 
and  local  conservation  irj  tni/.itmas 
were  invited  to  participatt-  in  the 
scoping  and  planning  process. 

Specific  consultation  was  conducted 
with  the  State  Historic  Preservation 
Officer  and  the  county  historical  society 
concerning  cultural  resources  in  the 
watershed. 

The  environmental  assessment  was 
transmitted  to  all  participating  and 
interested  agencies,  groups,  and 
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individuals  for  review  and  comment  in 
September  15,  2002.  Public  meetings 
were  held  as  needed  to  keep  all 
interested  parties  informed  of  the  study 
progress  and  to  obtain  public  input  to 
the  plan  and  environmental  evaluation. 

Agency  consultation  and  public 
[larticipation  to  date  have  shown  no 
unresolved  conflicts  with  the 
implementation  of  the  selected  plan. 

Conclusion 

The  Environmental  Assessment 
summarized  above  indicates  that  this 
federal  action  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  Therefore,  based  on 
the  above  findings.  1  have  determined 
that  an  environmental  impact  statement 
for  the  Mill  Creek  Watershed  Plan 
Supplement  is  not  required. 

[iHted:  December  9.  2002. 
Dun  Baloun, 

Acting  State  Conservationist. 
IFR  n.M    02-324fifi  Filed  12-24-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Change  to  Section 
IV  of  the  Virginia  State  Technical  Guide 

agency:  .Natural  Resouri-et. 
Conservation  Service  (NRCS),  U.S.        * 
nt'p.irtment  of  Agriculture. 
ACTION:  Notice  of  Availability  of 
proposed  changes  in  the  Virginia  NRCS 
State  Technical  Guide  for  review  and 
comment. 

SUMMARY:  It  has  been  determined  by  the 
NRC^S  State  Conservationist  for  Virginia 
that  changes  must  be  made  in  the  NRCS 
State  Technical  Guide  specifically  in 
practice  standards:  #342.  Critical  Area 
Planting;  #466,  Land  Smoothing;  #468. 
Lined  Waterway  or  Outlet;  #484. 
Mulching;  #516,  Pipeline;  #533, 
Pumping  Plant;  #608.  Surface  Drainage, 
Main  or  Lateral  to  account  for  improved 
technology.  These  practices  will  be  used 
to  plan  and  install  conservation 
practii.es  on  cropland,  pastureland, 
woodland,  and  wildlife  land. 
DATES:  Comments  will  be  received  for  a 
3()-dd\  [)eriod  rommenring  with  the 
riatt'  nf  this  publiratiiin 
FOR  FURTHER  INFORMATION  CONTACT: 

inquire  in  writing  to  M.  Denise  Doetzer, 
State  Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  1606 
Santa  Rosa  Road.  Suite  209.  Richmond. 
\'irginia  23229-5014;  Telephone 
number  (804)  287-1665;  Fax  number 
(804)  287-1736.  Copies  of  the  practice 


standards  will  be  made  available  upon 
written  request  to  the  address  shown 
dho\e  or  on  the  Virginia  NRCS  Web  site 
http://\\'WM.V(j.nn:s.usd(i.gov/ 
Data  TecbRefs/StandardsS'Specs/ 
EDITStds  'FditStandani<  htm. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Virginia  will  receive  comments 
relative  to  the  proposed  changes. 
Following  that  period,  a  determination 
will  be  made  by  the  NRCS  in  Virginia 
regarding  disposition  of  those  comments 
and  a  final  determination  of  change  will 
be  made  to  the  subject  standards. 

Dated:  December  17,  2002. 
L.  Willis  Miller. 

Assistant  State  Conservationist/Programs. 
Natural  Resources  Conservation  Service, 
Richmond.  Virginia. 
IFR  Doc  02-32467  Filed  12-24-02;  8:45  am] 

BtLUNG  CODE  3410  i£.  P 


DEPARTMENT  OF  AGRICULTURE 
Rural  Telephone  Bank 

Sunshine  Act  Meeting 

agency:  Rural  Telephone  Bank,  USDA. 
ACTION:  Board  of  Directors  meeting. 

time  and  date:  9  a.m.,  Wednesday, 
lanuan  h    2003 

PLACE:  R -om  ()J04,  South  Building,  U.S. 
Department  n:  ,\cr;<  ulture.  14th  and 
Independence  Avenue.  SW., 
Washington.  DC. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED:  The 

fullowing  matters  !i,i\i  been  placed  on 

the  agenda  for  the  Board  of  Directors 

meeting: 

1 .  Call  to  order. 

2.  Consideration  of  the  following 
amendment  to  the  Article  V  of  the 
Bylaws  to  allow  for  meeting  by 
electronic  means:  SEC.  5.6  Meetings  of 
the  Board  of  Directors  may  be  held  by 
any  electronic  means,  including, 
without  limitation,  telephone  or  any 
other  communications  equipment, 
provided  that,  during  the  meeting,  all 
persons  participating  can  clearly  and 
promptly  hear,  send,  and  receive  all 
messages  or  spoken  words.  Participation 
in  such  a  meeting  shall  constitute 
presence  at  the  meeting. 

3.  Report  on  Privatization  Study. 


4  -Adjnummfnt 
CONTACT  PERSON  FOR  MORE  INFORMA'iON 
Roberta  D.  Purcell.  Assistant  Governor. 
Rural  Telephone  Bank.  (202)  720-9554. 

Dated:  December  20,  2002. 
Hilda  Gay  Legg. 

Governor.  Rural  Telephone  Bank, 
[FR  Doc  02-32751  Filed  12-23-02;  2:23  pm) 

BILLING  CODE  3410-15-111 

DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Activity; 
Comment  Request 

AGENCY;  Rural  Ltiiities  Ser\'ice,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chaplei  35.  as  amended),  the 
Rural  Utilities  Ser\'ice  (RUS)  invites 
comments  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  Comments  on  this  notice  must  be 
received  by  February  24,  2003 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lamont  Heppe.  Jr..  Director,  Program 
Development  and  Regulator}'  Analysis, 
Rural  Utilities  Service,  1400 
hidependence  Ave.,  SW..  STOP  1522, 
Room  4036  South  Building, 
Washington.  DC  20250-1522. 
Telephone:  (202)  720-9550.  FAX:  (202) 
720-4120 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  s  (OMB) 
regulation  (5  CFR  part  1320) 
implementing  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  requires  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  This  notice  identifies  an 
information  collection  that  RUS  is 
submitting  to  OMB  for  approval. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
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on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technical  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to:  F.  Lamonf 
Hoppe.  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis. 
Rural  Utilities  Service.  U.S.  Department 
of  Agriculture.  STOP  1522.  1400 
Independence  Ave..  SW..  Washington. 
DC  20250-1522.  FAX:  (202)  720-4120. 

Title:  7  CFR  part  1728.  Electric 
Standards  and  Specifications  for 
Materials  and  Construction. 

Type  of  Request:  New  collection. 

Abstract:  The  Rural  Utilities  Service 
makes  loans  and  loan  guarantees  in 
accordance  with  the  Rural 
Electrification  Act  of  1936.  7  U.S.C.  901 
et  seq..  (RE  Act).  Section  4  of  the  RE  Act 
requires  that  RUS  make  or  guarantee  a 
loan  only  if  there  is  reasonable 
assurance  that  the  loan,  together  with  all 
outstanding  loans  and  obligations  of  the 
borrower,  will  be  repaid  in  full  within 
the  time  agreed.  In  order  to  facilitate  the 
programmatic  interests  of  the  RE  Act, 
and.  in  order  to  assure  that  loans  made 
or  guaranteed  by  RUS  are  adequately 
secure,  RUS,  as  a  secured  lender,  has 
established  certain  standards  and 
specifications  for  materials,  equipment, 
and  the  construction  of  electric  systems. 
The  use  of  standards  and  specifications 
for  materials,  equipment  and 
construction  units  helps  assure  RUS 
that:  (1)  Appropriate  standards  and 
specifications  are  maintained:  (2)  RUS 
loan  security  is  not  adversely  affected: 
and  (3)  loan  and  loan  guarantor  funds 
are  used  effectively  and  for  the  intended 
purposes.  7  CFR  1728  establishes 
Agency  policy  that  materials  and 
equipment  purchased  by  RUS  electric 
borrowers  or  accepted  as  contractor- 


furnished  material  must  conform  to  RUS 
standards  and  specifications  where  they 
have  been  established  and.  if  included 
in  RUS  IP  202-1.  "List  of  Materials 
Acceptable  for  Use  on  Systems  of  RUS 
Electrification  Borrowers"  (List  of 
Materials),  must^ie  selected  from  that 
list  or  must  have  received  technical 
acceptance  from  RUS. 

Estimate  of  Burden:  This  collection  of 
information  is  estimated  to  average  20 
hours  per  response. 

Respondents:  Businesses  or  other  for 
profits. 

Estimated  Number  of  Respondents: 
38. 

Estimated  Number  of  Responses  per 
Respondent:  2.30. 

Estimated  Total  Annual  Burden  on 
Respondents:  1.760  hours. 

Copies  of  this  information  can  be 
obtained  from  Michele  Brooks.  Program 
Development  and  Regulatory  Analysis, 
at  (202)  690-1078.  FAX:  (202)  720^ 
4120. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  reques* 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  December  18.  2002. 
Blaine  D.  Stockton. 

Acting  Administrator.  Rural  Utilities  Senice. 
jFR  Doc.  02-32462  Filed  12-24-02:  8:45  ain| 
BILLirMj  CODE  3410-15-M 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 

Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION.  . .  iLi .,  .if  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews. 

SUMMARY:  The  Department  of  Commerce 
line  Uupdrtment)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with 
November  anniversary  dates.  In 
accordance  with  the  Department's 
regulations,  we  are  initiating  those 
administrative  reviews. 

EFFfrC  TivF  DATE:  December  24.  2002. 

P;)R  fuRTHER  INFORMATION  CONTACT 

ll(illy  A.  Kugd.  Uilice  oi  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230,  telephone:  (202) 
482-4737 

5UPPieMFNTARv   iNFORMATION- 
li.ii  k'..!!  iiund 

1  no  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(b){2002).  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  November  anniversary  dates. 

Illll  i.ilinn  111   Kt'\  irv\  s: 

In  accordance  with  section  19  CFR 
351.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  November  30,  2003. 


Antidumping  Dut,  Proceed. r.gs 

Mexico  Circular  Welded  Non-alloy  Steel  Pipe.  A-201-805  

Hysia,  S  A  de  C  V 

Niples  Del  Norte.  S  A  de  C  V 
Netherlands  Certain  Hot-Rolled  Cartion  Steel  Flat  Products.  A-421-807  

Corus  Staal  BV 
Republic  of  Korea  Circular  Welded  Non-Alloy  Steel  Pipe.  A-580-809  

Hyundai  Hysco  (formerly  Hyundai  Steel  Pipe  Company) 

Husteel  Co  ,  Ltd  (formerly  Shinho  Steel  Co  .  Ltd.) 

SeaH  Steel  Corporation,  Lid 
Romania  Certain  Hot-Rolled  Cartx)n  Steel  Flat  Products.  A-485-a06  

Sidex  Trading,  SRL  &  Sidex  International,  PLC 

Metanef,  S  A 

Metagrimex,  S  A 
Thailand  Certain  Hot-Rolled  Cartxjn  Steel  Flat  Products  A-549-817 

Nakornthai  Stnp  Mill  Public  Co  ,  Ltd 

Sahavinya  Steel  Industries  Pubic  Co  ,  Ltd 

Siam  Stnp  Mill  Public  Co  ,  Ltd 
The  Peoples  Republic  of  China  Fresh  Garlic.''  A-570-831  

Clipper  Manufactunng  Ltd 


Period  to  be  Re- 
viewed 


11/1/01—10/31/02 


5/3/01- 
11/1/01- 


-10/31/02 
-10/31/02 


5/3/01—10/31/02 


5/3/01—10/31/02 


11/1/01—10/31/02 
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Period  to  be  Re- 
viewed 


Fook  Huat  Tong  Kee  Re.,  Ltd. 

Huaiyang  Hongda  Dehydrated  Vegetable  Company 

Jirwin  Yipin  Corporation   Lie 

Shandong  Heze  intenationa   T^aae  ana  Developing  Company 

Top  Pearl  Ltd 

Wo  Hing  (H.K.)  Tradirig  Co 

GoWen  Light  Trading  Company,  Ltd. 

Good  Fate  International 

Phii-Sino  Internationa!  Trading  Inc. 

Mai  Xuan  Fruitex  Co  ,  Ltd 


•  If  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  fresh  garlic  from  tf>e  People's  Republic  of 
China  who  have  not  qualified  tor  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of  which  the  named 
exporters  are  a  pari 

'While  the  petitioners  requested  a  review  of  Zhengzhou  Hannoni  Spice  Co.,  Ltd,  and  Xiangcheng  Yisheng  Foodstuffs  Co  .  Ltd..  the  companies 
requested  that  the  Department  initiate  new  shipper  reviews  Based  upon  our  initial  examination  of  their  new  ship)per  review  request,  we  believe 
that  they  are  new  shippers  of  subject  merchandise  If  this  turns  out  not  to  be  the  case,  we  will  include  Zhengzhou  Harmoni  Spice  Co  .  Ltd  and 
Xiangcheng  Yisheng  Foodstuffs  Co  ,  Ltd  in  the  normal  administrative  review 


Countervailing  Duty  Proceedings 

None. 
Suspension  Agreements 

None. 

During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  §  351.211  or  a 
determination  under  §  351.218(f)(4)  to 
continue  an  order  or  suspended 
investigation  (after  sunset  review),  the 
Secretary,  if  requested  by  a  domestic 
interested  party  within  30  days  of  the 
date  of  publication  of  the  notice  of 
initiation  of  the  review,  will  determine 
whether  antidumping  duties  have  been 
absorbed  by  an  exporter  or  producer 
subject  to  the  review  if  the  subject 
merchandise  is  sold  in  the  United  States 
through  an  importer  that  is  affiliated 
with  such  exporter  or  producer.  The 
request  must  include  the  name(s)  of  the 
exporter  or  producer  for  which  the 
inquiry  is  requested. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a)),  and  19  CFR 
351.221(c)(l)(i). 

n.itiid:  December  19.  2002. 
)i<>lly  A.  Kuga. 

Senior  Office  Director,  Group  II.  Office  4. 

Import  Administration. 

\VK  Dnr    ()l'-:i2?i70  Filed  12-24-02;  8:45  ami 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

:A-427-^14] 

Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review   Stainless 
Steel  Sheet  and  Strip  in  Coils  From 
France 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
of  stainless  steel  sheet  and  strip  in  coils 
from  France. 


summary:  On  August  7,  2002,  the 
Jcp.ii  tnient  of  Commerce 
("Department")  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  stainless  steel  sheet  and  strip  in  coils 
from  France.  The  merchandise  covered 
by  the  order  is  stainless  steel  sheet  and 
strip  in  coils  ("SSSS")  as  described  in 
the  "Scope  of  the  Review"  section  of  the 
Federal  Register  notice.  This  review 
covers  imports  of  subject  merchandise 
from  Ugine,  S.A  ("Ugine")  and  Imphy 
Ugine  Precision  ("lUP")'.  The  period  of 
review  ("POR")  is  July  1.  2000.  through 
June  30,  2001. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculation. 
Therefore,  the  final  results  differ  fi-om 


BkLiNG  CODE 


DS    P 


'  I'giiio.  in  the  instant  review,  refers  to  Ugine. 
S.A.  and  Imphy  Ugine  Prerision  ("lUP")  as  a  single 
entity  as  they  were  collapsed  by  Ugine  prior  to 
submitting  its  antidumping  duty  questionnaire 
response.  We  note  that  Ugine  and  lUH  were  also 
treated  as  a  rollective  entity  during  the  first 
administrative  review.  See  Notice  of  Final  Results 
of  the  Antidumping  Duty  Administrative  Review: 
Stainless  Steel  Sheet  and  Strip  in  Coils  from  France 
and  accompanying  Issues  and  Decision 
Memorandum  fFirst  Review  Final"!  67  FR  6493 
(February  12.  2001)  at  Comment  1. 


the  preliminary*  results  of  review.  The 
final  weighted-average  dumping  margin 
for  Ugine  is  listed  below  in  the  section 
entitled  "Final  Results  of  the  Review." 

EPFECTiVE  DATE-  Hor  «mKor  op,    2002. 
COR  FJR-THER  INFORMATICS  CONTACT:  AleX 

\  illanueva.  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW..  Washington. 
DC  20230:  telephnnp:  (202^  482-3208. 


B. 


iv  i:  r  1 1 11  n  ( i 


On  August  7,  2002,  the  Department 
published  Notice  of  Preliminary  Results 
and  Partial  Rescission  of  Antidumping 
Duty  Administrative  Review  for 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  France.  67  FR  51210  (August  7, 
2002)  {"Prelim  Results").  In  accordance 
with  19  CFR  351.309(c)(ii).  we  invited 
parties  to  comment  on  our  Prelim 
Results.  On  September  20.  2002.  Ugine 
and  the  Petitioners-  filed  comments.  On 
September  27,  2002,  Ugine  and  the 
Petitioners  filed  rebuttal  comments. 
Pursuant  to  19  CFR  351.309(d)(2).  the 
Petitioners  were  asked  to  re-submit  their 
rebuttal  comments  and  omit  certain 
arguments  that  were  not  raised  by 
Ugine.  See  Letter  from  the  Department 
to  the  Petitioners,  dated  October  4, 
2002.  Consequently,  the  Petitioners 
submitted  their  revised  rebuttal 
comments  on  October  7.  2002.  We  have 
now  completed  the  administrative 
review  in  accordance  with  section  751 
of  the  Act.  On  December  12.  2002.  we 
extended  the  deadline  for  issuing  the 
final  results.  See  Notice  of  Extension  of 
Time  Limit  for  the  Final  Results  of  the 


-  The  Petitioners  in  this  case  are  Allegheny 
Lndlum  Corporation.  AK  Steel.  Inc.,  North 
American  Stainless.  United  Steelworkers  of 
America.  AFL-CIO/CLC.  Butler  Armco  Independent 
Union  and  21anesville  Armco  Independent 
Urganization. 
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Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Sheet  and  Strip 
in  Coils  from  France.  67  FR  76382 

(Dorombrr  12.  2002) 

Si  olif  >t\  tfic  Krv  uv\ 

For  purposes  of  this  administrative 
review,  the  products  covered  are  certain 
stainless  steel  sheet  and  strip  in  coils. 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight.  12  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  sheet  and  strip  is 
a  flat-rolled  product  in  coils  that  is 
greater  than  9.5  mm  in  width  and  less 
than  4.75  mm  in  thickness,  and  that  is 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  sheet  and  strip  may  also  be 
further  processed  (e.g..  cold-rolled, 
polished,  aluminized,  coated,  etc.) 
provided  that  it  maintains  the  specific 
dimensions  of  sheet  and  strip  following 
such  processing. 

The  merchandise  subject  to  this 
review  is  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United 
StatesiUTS)  at  subheadings: 
7219.13.0031,  7219.13.0051, 
7219.13.0071,  7219.1300.81 ', 
7219.14.0030,  7219.14.0065. 
7219.14.0090.  7219.32.0005. 
7219.32.0020,  7219.32.0025. 
7219.32.0035,  7219.32.0036, 
7219.32.0038,  7219.32.0042, 
7219.32.0044.  7219.33.0005, 
7219.33.0020,  7219.33.0025, 
7219.33.0035,  7219.33.0036. 
7219.33.0038,  7219.33.0042. 
7219.33.0044,  7219.34.0005. 
7219.34.0020,  7219.34.0025. 
7219.34.0030,  7219.34.0035, 
7219.35.0005,  7219.35.0015, 
7219.35.0030.  7219.35.0035, 
7219.90.0010,  7219.90.0020, 
7219.90.0025,  7219.90.0060. 
7219.90.0080,  7220.12.1000. 
7220.12.5000.  7220.20.1010, 
7220.20.1015,  7220.20.1060, 
7220.20.1080,  7220.20.6005, 
7220.20.6010.  7220.20.6015, 
7220.20.6060,  7220.20.6080. 
7220.20.7005,  7220.20.7010, 
7220.20.7015,  7220.20.7060, 
7220.20.7080,  7220.20.8000, 
7220.20.9030,  7220.20.9060, 
7220.90.0010.  7220.90.0015. 
7220.90.0060,  and  7220.90.0080. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  Department's  written 
description  of  the  merchandise  under 
review  is  di^ositive. 


'  Due  lo  chalices  ti>  th«  HTS  luimbors  in  2001. 
7219.13  0030.  7211.13.(X)50.  7219.13  0070.  iind 
721«.13.f)080  are  now  7219.13.0031.  7219.13.0051. 
72 1 9. 1 3.007 1 .  and  72 1 9. 1 3.0081 ,  respectively. 


Excluded  from  the  scope  of  this 
review  are  the  following:  (1)  sheet  and 
strip  that  is  not  annealed  or  otherwise 
heat  treated  and  pickled  or  otherwise 
descaled,  (2)  sheet  and  strip  that  is  cut 
to  length,  (3)  plate  {i.e..  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more),  (4)  flat  wire  (;.e.. 
cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  mm),  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight, 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufacture  of  razor  blades.  See 
chapter  72  of  the  HTS.  "Additional  U.S. 
Note"  1(d). 

In  response  to  comments  by  interested 
parties,  the  Department  has  determined 
that  certain  specialty  stainless  steel 
products  are  also  excluded  from  the 
scope  of  this  review.  These  excluded 
products  are  described  below. 

Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing, 
by  weight,  between  0.37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  weight,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  or  less.  The  product  is 
manufactured  by  means  of  vacuum  arc 
remelting,  with  inclusion  controls  for 
sulphide  of  no  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent.  Flapper  valve  steel  has  a  tensile 
strength  of  between  210  and  300  ksi, 
yield  strength  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  commonly  used  to 
produce  specialty  flapper  valves  in 
compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickne.ss  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 


Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this  review. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 
honeycomb  structure  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1.0  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  less  than  0.002  or  greater  than  0.05 
percent,  and  total  rare  earth  elements  of 
more  than  0.06  percent,  with  the 
balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  review. 
This  ductile  stainless  steel  strip 
contains,  by  weight.  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9,000  and 
12,000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Arnokrome  III."  * 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
review.  This  product  is  defined  as  a 
non-magnetic  stainless  steel 
manufactured  to  American  Society  of 
Testing  and  Materials  ("ASTM") 
specification  B344  and  containing,  by 
weight,  36  percent  nickel,  18  percent 
chromium,  and  46  percent  iron,  and  is 
most  notable  for  its  resistance  to  high 
temperature  corrosion.  It  has  a  melting 
point  of  1390  degrees  Celsius  and 
displays  a  creep  rupture  limit  of  4 
kilograms  per  square  millimeter  at  1000 
degrees  Celsius.  This  steel  is  most 
commonly  used  in  the  production  of 
heating  ribbons  for  circuit  breakers  and 
industrial  furnaces,  and  in  rheostats  for 
railway  locomotives.  The  product  is 
currently  available  under  proprietary 
trade  names  such  as  "Gilphy  36." "' 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  review. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Numbering  System  ("UNS")  as 
S45500-grade  steel,  and  contains,  by 


*  ".^mokjume  111"  is  a  trademark  of  the  Arnold 
Fn^ini.'ering  Company. 

'  "(alphy  36"  is  a  trademark  of  Imphy.  S.A. 
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weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1 750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  product  is  most  commonly 
used  in  the  manufacture  of  television 
tubes  and  is  currently  available  under 
proprietary  trade  names  such  as 
"Durphvnox  17.""^ 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  from  the 
scope  of  this  review.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  [e.g.. 
carpet  knives)."  This  steel  is  similar  to 
AISI  grade  420  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary'  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-12  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  100  square 
microns.  An  example  of  this  product  is 
"GIN5"  steel.  The  third  specialty  steel 
has  a  chemical  composition  similar  to 
AISI  420  F,  with  carbon  of  between  0.37 
and  0.43  percent,  molybdenum  of 
between  1.15  and  1.35  percent,  but 
lower  manganese  of  between  0.20  and 
0.80  percent,  phosphorus  of  no  more 
than  0.025  percent,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of  no 
more  than  0.020  percent.  This  product 
is  supplied  with  a  hardness  of  more 
than  Hv  500  guaranteed  after  customer 
processing,  and  is  supplied  as,  for 
example,  "G1N6"." 


Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
("Decision  Memorandum")  from  Joseph 
A.  Spetrini,  Deputy  Assistant  Secretary, 
Import  Administration,  to  Faryar 
Shirzad.  Assistant  Secretary  for  Import 
Administration,  dated  December  18, 
2002,  which  is  hereby  adopted  by  this 
notice.  A  list  of  the  issues  which  parties 
raised,  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit,  Room  B-099  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov/.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memoranda  mare  identical  in  content. 

Changes  Since  the  Preliminar\  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  changes  in  the 
margin  calculation.  The  changes  to  the 
margin  calculations  include  the 
following:  (1)  We  properly  converted 
pounds  to  kilograms;  (2)  we  corrected 
the  U.S.  inventory  accounts  deduction 
from  the  U.S.  price  and  treated  the 
inventory  carrying  costs  the  same  for 
both  the  home-market  and  the  U.S. 
market;  (3)  we  added  U.S.  interest 
revenue  to  the  net  U.S.  price;  (4)  we 
properly  included  August  31,  2000.  as 
part  of  the  contemporaneous  month 
period;  (5)  we  treated  freight  revenue  as 
a  positive  CEP  movement  expense;  and 
(6)  we  properly  accounted  for  interest 
revenue  parnfd  on  home-market  sales. 

Final  Results  of  Review 

We  determine  that  the  following 
percentage  margin  exists  for  the  period 
July  1.  2000.  through  June  30.  2001: 

Stainless  Steel  Sheet  and  Strip  in  Coils  from 
France 


Manufacturer/exporter/ 
reseller 


Weighted-Average 
Margin  (percent) 


Ugine 


1  47 


'•"Durphynox  17"  is  a  trademark  of  Imphy.  .S.A. 

'This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 

»  "GINM  Mo."  "G1N5"  and  "GINe "  are  the 
proprietary  grades  of  Hitachi  Metals  America,  Ltd. 


The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping' 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  For  duty-assessment  purposes, 
we  calculated  importer-specific 
assessment  rates  by  dividing  the 


dumping  margins  calculated  for  each 
importer  by  the  total  entered  value  of 
sales  for  each  importer  during  the 
period  of  review. 

Cash  Deposit  Kequiremiiit'. 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  stainless  steel  sheet  and  strip  in  coils 
from  France  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  Ugine  will  be  the  rate 
shown  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  or  any  previous 
reviews  conducted  by  the  Department, 
the  cash  deposit  rate  will  be  the  "all 
others"  rate,. which  is  9.38  percent. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

KeiRit)urst'n)i-nt  (it  Duties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(0(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  or  countervailing 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretar> 's  presumption  that 
reimbursement  of  the  antidumping 
duties  or  countervailing  duties  occurred 
and  the  subsequent  assessment  of 
double  antidumping  duties  or 
countervailing  duties. 

Notificatiiin  (t  liitirested  Parties 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ("APOs ')  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305,  which  continues 
to  govern  business  proprietar\' 
information  in  this  segment  of  the 
proceeding.  Timely  written  notification 
of  the  return/destruction  of  APO 


"I'M??!! 


f  I'iltT.il    Kc'^i^trr 


)H    Thiir'-(i. 


n, 


'  on 


materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APd  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  of  the  Act. 

D.iled;  December  18,  2002. 
Bernard  T.  Carreau. 

Acling  Assistant  Sue retary  for  Import 

A(lmini<ttr(ition 

APPFNiniX  1--  Issues  in  1  lif  Uftisiun 

\|i'mni  .induiii 

1  Negative  Dumping  Margins 

2  Adverse  Facts  Available  on  Sales  to 
Affiliated  Reseller 

3.  Conversion  of  Pounds  to  Kilograms 

4.  U.S.  Inventory  Carrying  Costs 

5.  U.S.  Interest  Revenue 

6.  Date  of  Sale 

7.  Freight  Revenue  and  Freight 
Adjustments  for  Delivered  Prices 

8.  Price  Manipulation  Between 
Afniiated  Parties 

9.  Facts  Available  on  Sales  to  Ugine 
France  Service 

10.  U.S.  Sales  Commissions 

11.  Ugine's  Financial  Statement 
Information 

12.  Hague's  Scrap  Revenue  Calculation 

13.  U.S.  Interest  Cost 

14.  Hague's  Financial  Statement 
Information 

15.  Home  Market  Interest  Revenue 

16.  Home  Market  Rebates 

17.  Home  Market  Affiliated  Common 
Cnirrier  Prices 

18.  Home  Marke^redit  Expenses 

19.  Completeness  of  the  Record 

IFR  I)(k;.  02-a2.'i6«  Filed  12-24-02;  8:45  ami 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Petition  Requesting  Ban  of  All-Terrain 
Vehicles  Sold  for  Use  by  Childron 
Under  16  Years  Old    Extension  of 
Comment  Period 

AGENCY:  Consumer  Product  Safety 

Ciommission. 

ACTION:  Notice  of  extension  of  comment 

period. 

summary:  The  C^ommission  is  extending 
Its  comment  period  to  receive 
information  concerning  a  petition 
asking  the  Commission  to  ban  the  sale 
of  adult-size  four  wheel  all-terrain 
vehicles  (ATVs)  sold  for  the  use  of 
children  under  16  years  of  ago.  Seven 
manufacturers  and  distributors  of  ATVs 
requested  a  60-day  extension  of  the 
comment  period.  The  Commission  has 
decided  to  extend  the  comment  period 


90  days  after  the  original  comment 
period  of  December  17.  2002.  in  order 
to  allow  sufficient  time  for  comments 
related  to  an  ATV  study  that  the 
Commission  staff  is  currently  preparing. 
DATES:  The  Office  of  the  Secretary 
should  receive  comments  on  the 
pt^titinn  bv  March  16,  2003. 
ADDRESSES:  Comments,  preferably  in 
five  copies,  on  the  petition  should  be 
mailed  to  the  Office  of  the  Secretary. 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207.  telephone  (301 ) 
504-0800.  or  delivered  to  the  Office  of 
the  Secretary.  Room  502.  4330  East- 
West  Highway.  Bethesda.  Maryland 
20814.  Comments  may  also  be  filed  by 
telefacsimile  to  (301)  504-0127  or  by  e 
mail  to  cpsc-os@cpsc  gov.  Comments 
should  be  captioned  "Petition  CP  02-4/ 
HP  02-1.  Petition  on  ATVs."  A  copy  of 
the  petition  is  available  for  inspection  at 
the  Commission's  Public  Reading  Room 
Room  419.  4330  Ea.st-West  Highway. 
Bpthosda,  MaiA-hind 

FOR  fUH'HER  INFORMATION  CONTACT      ' 

inlurin.ilinii  .inoui  sutiiiiittin^  <  oiimifnt^ 
call  or  write  to  Rockelle  Hammond. 
Office  of  the  Secretary.  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207:  telephone  (301) 

504    (iMi  HI    .'N  t     '   ■  (  ' 

SUPPLEMENTARY  INFORMATION:  On 
October  18.  2002,  the  Commission 
published  a  notice  announcing  that  it 
has  docketed  a  petition  asking  that  the 
Commission  ban  adult-size  ATVs  sold 
for  the  use  of  children  under  age  16  and 
requesting  comments  on  the  petition.  67 
FR  64353.  The  petitioners  assert  that 
ATVs  pose  an  unreasonable  risk  of 
injury  and  death  to  children, 
particularly  to  children  under  age  16 
who  ride  adult-size  ATVs.  The  October 
18  Federal  Register  notice  provided  for 
a  60-day  comment  period  to  end 
December  17.  2002.  The  Commission 
has  received  requests  to  extend  the 
comment  period  from  American  Honda 
Motor  Co..  Inc..  Arctic  Cat,  Inc., 
Bombardier  Motor  Corporation  of 
America.  Kawasaki  Motors  Corp., 
U.S.A..  Polaris  Industries  Inc..  American 
Suzuki  Motor  Corporation,  and  Yamaha 
Motor  Corporation,  U.S.A.  These 
companies,  all  manufacturers  and 
distributors  of  ATVs.  noted  that  the 
Commission  staff  is  preparing  a  study  of 
ATV-related  injuries.  The  companies 
requested  a  60-day  extension  of  the 
comment  period  to  allow  comment  on 
issues  that  the  study  may  raise  that  are 
relevant  to  the  petition.  After 
considering  these  requests,  the 
Commission  has  decided  to  extend  the 
comment  period  90  days  after  the 
original  comment  period  of  December 
17.  2002  to  March  16,  2003.  Because  the 


study  has  not  yet  been  released,  the 
Commission  was  concerned  that  a  60- 
day  extension  may  not  be  adequate  to 
allow  interested  members  of  the  public 
sufficient  time  to  review  the  study  and 
comment  on  any  issues  related  to  the 
petition. 

Dated:  December  20,  2002. 
Todd  Stevenson, 
Seirptary. 
IFR  Doc.  02-3259ft  Filed  12-24-02:  8:45  am) 

BILLING   CODF  S35"i  Tl    P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No   9000  0154, 

Federal  Acquisition  Regulation: 
Submission  tor  OMB  Review;  Davis- 
Bacon  Act — Price  Adjustment  (Actual 
Method) 

AGENCIES:  Department  of  Defense  (DOD), 
Ut'iierai  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 


SUMMARY:  Under  the  provisions  of  the 
lapiifwork  Reduction  Act  of  1995  (44 
use.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Davis-Bacon  Act  price 
adjustment  (actual  method).  A  request 
for  public  rommonts  was  published  in 
the  Federal  Register  at  67  FR  66617  on 
November  1.  2002.  No  comments  were 
received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practit;al 
utility:  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology: 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
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DATES:  Submit  comments  on  or  before 
January  27,  2003. 

ADDRESSES:  .Submit  comments  regarding 
tills  hiiicicn  estimate  or  any  other  aspect 
of  this  t  ullectinn  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
.\dministratiun.  FAK  Secretariat  (MVA), 
1800  F  Street.  NW.,  Room  4035. 
WashinKlnn.  Df   20405. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Linda  Nelson.  Acquisition  Policy 
Division,  GSA  (202)  501-1900. 

SUPPLEMENTARY  INFORMATION: 

A    Purpose 

The  Federal  Acquisition  Regulafinn 
(FAR)  clause  at  52.222-32,  Davis-Bacon 
Act — Price  Adjustment  (Actual 
Method),  requires  that  a  contractor  must 
-submit  at  the  exercise  of  each  option  to 
extend  the  term  of  the  contract, 
including  a  statement  of  the  amount 
claimed  for  incorporation  of  the  most 
current  wage  determination  by  the 
Department  of  Labor,  and  any  relevant 
supporting  data,  including  payroll 
records,  that  the  contracting  officer  may 
reasonably  require  The  contracting 
officer  may  include  this  clause  in  fixed- 
price  solicitations  and  contracts,  subject 
to  the  Davis-Bacon  Act.  that  will  contain 
option  provisions  to  extend  the  term  of 
the  contract.  Generally,  this  clause  is 
inly  appropriate  if  contract 
requirements  are  predominantly 
services  subject  to  the  Service  Contract 
Act  and  the  construction  requirements 
are  substantial  and  segregable. 

B   .Annual  Reporting  Burden 

Respondents:  900. 

Responses  Per  Respondent:  1. 

Annual  Responses:  900. 

Hours  Per  Response:  90. 

Total  Burden  Hours:  81.000. 

Obtaining  Copies  of  Proposals: 
RtKjuesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVA).  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0154,  Davis- 
Bacon  Act — Price  Adjustment  (Actual 
Method),  in  all  correspondence. 

Dated:  December  20.  2002. 
leremy  F.  Oltmn, 

Acting  Director,  Acquisition  Policy  Division. 
(FR  Doc.  02-72603  Filed  12-24-02;  8:45  am] 

BILLING  CODE  6820  EP    P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974:  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 

DOD 

ACTION:  Notice  to  Alter  Systems  of 

SUMMARY:  The  Department  of  the  Air 
Force  is  proposing  to  alter  a  system  of 
records  in  its  existing  inventory'  of 
record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a).  as 
amended.  The  alteration  expands  the 
category  of  individuals  to  include 
parachutists,  and  expands  the  records 
maintained  to  include  information 
about  the  parachutist's  jumps. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
Januan.  27,  2003  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Officer,  AF  CIO/P, 
1155  Air  Force  Pentagon.  Washington, 
DC  20330-1155 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs 
.\nne  Rollins  at  (703)  601^04  ^  ..r  DSN 
329-404  3 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  abuse 

The  proposed  s\"stem  reports,  as 
required  by  5  U.S.C.  552a(rJ  of  the 
Privacv  Act  of  1974.  as  amended,  was 
submitted  on  November  21,  2002,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,  "  dated 
February  8,  1996  (February  20,  1996,  61 
FR  6427'). 

Dated:  December  16,  2002. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F011   AF  XO  A 

SYSTEM  NAME: 

Air  Fon  e  Operations  Resource 
Management  Systems  (AFORMS)  (May 
7,  1999.  b4  FR  24h05). 

CHANGES: 


SYSTEM  NAME: 

Delete  entry  and  replace  with 
"Aviation  Resource  Management 
System  (ARMS)". 


CATEGORIES  Of  INDiVIOuA^S  CC.'ERED  E*   ^ "i 
SYSTEM: 

Line  eight,  after  "aviation"  add  "or 
parachutist".  Line  nine,  after  "flying" 
add  "or  parachutist".  Line  eleven,  after 
"flying"  add  "or  jump". 

CATEGORIES  OF  RECORDS  IS  "mE  Sv^^EM: 

Delete  first  paragrapn  ana  replace 
with  'The  ARMS  data  base  contains  a 
master  file  of  flying  and  jump  records 
for  each  individual  in  categories  listed 
above,  a  month-to-date  transaction  file 
and  a  twelve  month  history  file,  and 
career  flying  and  jump  history.  A 
centralized  file  of  selected  information 
from  each  individual's  master  record  is 
also  maintained  at  HQ  USAF.  In 
addition  to  automated  data  files,  this 
system  uses  manual  files  for 
maintaining  historical  data  and 
important  source  documents.  An 
Individual  Flight  Record  Folder  (FRF)  or 
Jump  Record  Folder  ([RF)  is  established 
for  each  category  of  fliers  and  jumpers 
listed  above  and  is  the  prime  repository 
for  a  computer  listing  which  itemizes 
each  individual's  flight  and  jump 
accomplishments  as  well  as  various 
source  documents  which  serve  to 
validate  information  entered  into  the 
computer  data  base  for  the  system.  Each 
Host  Aviation  Resource  Management 
(HARM)  office  maintains  a  file  of 
Aeronautical  Orders  and  Military  Pay 
Orders  to  provide  source  documentation 
of  flying  pay  actions  initiated  by  the 
flight  manager.  Information  that  is 
maintained  in  the  automated  files  is 
derived  directly  from  the  ARMS  master 
file  or  ft-om  subsequent  processing  of 
information  entered  into  the  master  file. 


PURPOSE(S): 

Delete  entry  and  replace  with  "The 
ARMS  provides  information  and 
automated  data  processing  capabilities 
used  to  manage  and  administer  Air 
Force  aviation  and  parachutist 
management  such  as  aircrew  and 
parachutist  training  and  evaluation, 
flight  and  jump  scheduling  functions, 
flying  and  parachutist  safety  and  related 
functions  needed  to  attain  and  maintain 
combat  or  mission  readiness.  All 
information  is  entered  into  the  system  at 
the  air  base  level.  This  information  is 
then  processed  for  use  by  flying  or 
parachutist  resource  managers  at  all 
levels  through  periodic  computer 
product  reports  or  automated  systems 
interfaces. 
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The  specific  uses  of  information  and 
user  categories  for  this  system  are: 

Base  Level  Activities— (1)  to  establish 
each  member's  flying  or  jump  pay 
entitlement  status  and  to  monitor 
continuing  entitlement  in  accordance 
with  existing  directions; 

(2)  to  record  each  individual's  flying 
or  jump  activities,  including  hours, 
jumps,  and  specific  events,  and  provide 
indications  of  successful  attainment  of 
standards  or  deficiencies; 

(3)  to  establish  each  individual's 
Aviation  Service  code  for  use  in 
indicating  type  of  flying  or  jump  activity 
or  reason  for  inactive  status  if 
applicable; 

(4)  to  determine  each  rated  member's 
eligibility  to  perform  operational  flying 
or  jumping  in  accordance  with  existing 
USAF  directives; 

(5)  to  provide  an  indication  of  each 
rated  member's  total  operational  flying 
time  in  terms  of  total  aviation  or 
parachutist  career  duties; 

(6)  to  establish  'suspense  lists'  for  use 
in  scheduling  Hying  personnel  for 
flights,  schools,  tests  and  similar  events 
directly  related  to  their  duties  as 
professional  airmen; 

(7)  to  provide  each  applicable 
individual  and  manager  with  all 
aviation  career  profile  information 
needed  to  monitor  flying  career 
development,  professional 
qualifications  and  training  deficiencies; 

(8)  to  provide  information  requested 
by  the  Air  Staff,  major  command,  or 
other  base  functions,  which  relates  to 
the  flying  duties  and  accomplishments 
of  all  personnel  in  the  file; 

(9)  to  provide  statistical  data  for 
management  analysis  and  review  of  all 
aspects  of  each  base's  flying  programs 

Other  Base  Users:  Military  Personnel 
Flight — uses  information  provided  by 
this  system,  through  an  automated  data 
interface,  to  report  the  flying  status  of 
all  individuals  in  the  files;  provides 
flying  career  background  information 
used  for  assignment  actions. 

Accounting  and  Finance  Office — uses 
Military  Pay  Orders,  prepcwed  by 
aviation  management  offices,  to  start 
and  stop  flying  and  jump  incentive  pay 
in  accordance  with  each  individual's 
flying  status  and  eligibility  as  reflected 
by  the  information  in  the  system;  uses 
the  files  to  perform  payment  audits  to 
identify  individuals  being  paid 
improperly. 

Base  Supply — uses  flying  status 
information  to  determine  which 
individuals  are  qualified  to  draw  all 
authorized  flying  and  jump  equipment. 

Base  Medical  Facility — uses  system 
data  to  determine  projected  workloads 
associated  with  scheduled  flight 
physical  examinations. 


Major  Commands — use  all  system 
data  to  measure  the  effectiveness  of 
subordinate  unit  training  programs  and 
to  check  command-wide  flying 
effectiveness. 

Air  Force  Personnel  Center — uses 
ARMS  information  to  establish 
assignment  objectives  and  career 
development  programs  for  USAF 
military  personnel  in  the  system. 

HQ  USAF — uses  various 
identification  and  flying  data  to 
establish  statistical  data  needed  to  verify 
the  effectiveness  of  standard 
procedures,  determine  the  need  for 
policy  modification,  provide  a  timely 
and  accurate  census  of  various  types  of 
flyers  and  jumpers  and  provide  a 
centralized  point  for  collection  and 
collation  of  data  used  by  all  levels  of 
management. 

The  Defense  Finance  and  Accounting 
Service  uses  ARMS  information  to 
validate  all  flying  and  jump  payments." 
***** 

SAFEGUARDS: 

Delete  entry  and  replace  with 
"Records  are  accessed  by  custodian  of 
the  record  system,  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Access  is  specifically  controlled 
by  the  HARM  office.  Records  are  stored 
in  locked  cabinets  or  rooms.  Computer 
terminals  are  locked  when  not  in  use  or 
kept  under  surveillance." 
***** 

RECORD  SOURCE  CATtGORlES 

Add  "or  parachutist'  after  "aircrew". 

*         *         *         *         ft 

F011    AF  XO  A 
SYSTEM  NAME. 

Aviation  Resource  Management 
System  (ARMS). 

SYSTEM  location: 

Headquarters  United  States  Air  Force 
and  major  commauid  headquarters.  Host, 
tenant  and  squadron  Aviation  Resource 
Management  offices  at  Air  Force 
installations,  and  McDonnell  Douglas 
Training  Systems,  McDonnell  Aircraft 
Company,  12301  Missouri  Bottom  Road, 
Hazelwood.  MO  63042-1512  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  record  systems  notices. 

CATEGORIf ';  0(:  INDIVIDUALS  COVERED  fiv  THE 
SYSTEM 

Air  Force  active  duty  military 
personnel,  Air  Force  civilian  employees, 
or  contractors.  Air  Force  Reserve  and 
Air  National  Guard  personnel.  Army, 
Navy  and  Marine  Corps  active  duty 
military  personnel  and  those  foreign 


military  persoiiiicl  u  ho  are  assigned  to 
aviation  or  parai  hutist  duiif^  hv 
competent  authurit)  djid  ditdi  hed  to  the 
U.S.  Air  Force  (USAF)  for  flying  or 
parachutist  support  or  who  havr-  been 
suspeiHi»Hi  from  flying  or  luiiip  duties 
for  a  period  of  not  more  than  5  years. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Thf  .ARMS  d  lii  hi-  I  niit.iins  .i 
master  file  of  fl     :i.^  .lul  lunip  records 
for  each  individual  in  categories  listed 
above,  a  monlh-to-date  transaction  file 
and  a  twelve  month  history  file,  and 
career  flying  and  jump  history.  A 
centralized  file  of  selected  information 
from  each  individual's  master  record  is 
also  maintained  at  HQ  USAF.  In 
addition  to  automated  data  files,  this 
system  uses  manual  files  for 
mciintaining  historical  data  and 
important  source  documents.  An 
Individual  Flight  Record  Folder  (FRF)  or 
Jump  Record  Folder  (JRF)  is  established 
for  each  category  of  fliers  and  jumpers 
listed  above  and  is  the  prime  repository 
for  a  computer  listing  which  itemizes 
each  individuals  flight  and  jump 
accomplishments  as  well  as  various 
source  documents  which  serve  to 
validate  information  entered  into  the 
computer  data  base  for  the  system.  Each 
Host  Aviation  Resource  Management 
(HARM)  office  maintains  a  file  of 
Aeronautical  Orders  and  Military  Pay 
Orders  to  provide  source  doc  umentation 
of  flying  pay  actions  initiated  by  the 
flight  manager.  Information  that  is 
maintained  in  the  automated  files  is 
derived  directly  from  the  ARMS  master 
file  or  from  subsequent  processing  of 
information  entered  into  the  master  file. 

CATEGORIES  OF  INFORMATION  MAINTAINED  IN  THE 
MASTER  FILE  ARE 

Identification  Data—  pi    v  i<it's 
individual  identifiers  aiui  other 
information  directly  related  to  each 
individual  in  the  file. 

Duty  Assignment  Data — Includes 
information  such  as  the  major  command 
of  assignment  for  the  individual,  the  Air 
Force  Specialty  Code  indicating 
professional  duties,  the  unit,  the 
responsible  Operations  system  manager, 
base  of  assignment,  etc. 

Aircrew  Training  and  Qualification 
Data — includes  information  such  as 
flight  and  ground  professional  flying 
training  accomplishments,  aircrew 
qualification  status,  physical  status  for 
flight  duties,  types  of  aircraft  assigned,    ' 
etc. 

Flying  Pay  Entitlement  Data — 
Includes  information  needed  to 
administer  the  payment  of  flying 
incentive  pay  for  each  individual. 

Local  Use  Data — contains  information 
used  by  major  or  local  command  to 
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supplement  general  system  information 
as  needed  to  meet  unique  unit 
requirements  within  the  categories  of 
information  listed  herein 

System  Control  Data — Contains 
computer  data  used  to  automatically 
control  internal  system  functions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

jr  L'..S,(;   3()la.  Incentive  pav:  Pub,  L. 
92-204,  Appropriations  Act  for  1973, 
sec.  715:  Pub.  L.  93-570,  Appropriations 
Act  for  1974;  Pub,  L,  93-294,  Aviation 
Career  Incentive  Act  of  1974:  DoD 
Directive  7730.57,  Aviation  Career 
Incentive  Act  and  Required  Annual 
Report;  Air  Force  Instruction  11-401 , 
.\\  lation  Management:  Air  Force 
InslriK  tion  11-402,  .Aviation  and 
Parachutist  Service,  Aeronautical 
Ratings  and  Badges;  Air  Force 
Instruction  11-421,  Aviation  Resource 
Management;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

rtu-  ARMS  provides  information  and 
automated  data  processing  capabilities 
used  to  manage  and  administer  Air 
Force  aviation  and  parachutist 
management  such  as  aircrew  and 
parachutist  training  and  evaluation, 
flight  and  )ump  sc:he(iuling  functions. 
fl\  ing  and  parachutist  safety  and  related 
functions  needed  to  attain  and  maintain 
combat  or  mission  readiness.  All 
information  is  entered  into  the  system  at 
the  air  base  level.  This  information  is 
then  processed  for  use  by  flying  or 
parachutist  resource  managers  at  all 
levels  through  periodic  computer 
product  reports  or  automated  systems 
interfaces. 

The  specific  uses  of  information  and 
user  categories  for  this  system  are: 

Base  Level  Activities— (1)  To  establish 
each  member's  flying  or  jump  pay 
entitlement  status  and  to  monitor 
continuing  entitlement  in  accordance 
with  existing  directions; 

(2)  To  record  each  individual's  flying 
or  jump  activities,  including  hours, 
jumps,  and  specific  events,  and  provide 
indications  of  successful  attainment  of 
standards  or  deficiencies; 

(3)  To  establish  each  individual's 
Aviation  Service  code  for  use  in 
indicating  type  of  flying  or  jump  activity 
or  reason  for  inactive  status  if 
applicable; 

(4)  To  determine  each  rated  member's 
eligibility  to  perform  operational  flying 
or  jumping  in  accordance  with  existing 
USAF  directives: 

(5)  To  provide  an  indication  of  each 
rated  member's  total  operational  flying 
time  in  terms  of  total  aviation  or 
parachutist  career  duties; 

(6)  To  establish  'suspense  lists'  for  use 
ill  scheduling  flying  personnel  for 


flights,  schools,  tests  and  similar  events 
directly  related  to  their  duties  as 
professional  airmen; 

(7)  To  provide  each  applicable 
individual  and  manager  with  all 
aviation  career  profile  information 
needed  to  monitor  flying  career 
development,  professional 
qualifications  and  training  deficiencies; 

(8)  To  provide  information  requested 
by  the  Air  Staff,  major  command,  or 
other  base  functions,  which  relates  to 
the  flying  duties  and  accomplishments 
of  all  personnel  in  the  file; 

(9)  To  provide  statistical  data  for 
management  analysis  and  review  of  all 
aspects  of  each  base's  flying  programs. 

Other  Base  Users:  Military  Personnel 
Flight — uses  information  provided  by 
this  system,  through  an  automated  data 
interface,  to  report  the  flying  status  of 
all  individuals  in  the  files;  provides 
flying  career  background  information 
used  for  assignment  actions. 

Accounting  and  Finance  Office — uses 
Militar>'  Pay  Orders,  prepared  by 
aviation  management  offices,  to  start 
and  stf^p  flying  and  lump  incentive  pay 
in  accordance  with  each  individual's 
flying  status  and  eligibility  as  reflected 
b\  the  informatiim  in  the  system;  uses 
the  files  to  perform  payment  audits  to 
identify  individuals  being  paid 
improperly. 

Base  Supply — uses  flying  status 
information  to  determine  which 
individuals  are  qualified  to  draw  all 
authorized  flying  and  jump  equipment. 

Base  Medical  Facility — uses  system 
data  to  determine  projected  workloads 
associated  with  scheduled  flight 
ph\sical  examinations. 

Major  Commands — use  all  system 
data  to  measure  the  effectiveness  of 
subordinate  unit  training  programs  and 
to  check  command-wide  flying 
effectiveness. 

Air  Force  Personnel  Center — uses 
ARMS  information  to  establish 
assignment  objectives  and  career 
development  programs  for  USAF 
military  personnel  in  the  system. 

HQ  USAF — uses  various 
identification  and  flying  data  to 
establish  statistical  data  needed  to  verify 
the  effectiveness  of  standard 
procedures,  determine  the  need  for 
policy  modification,  provide  a  timely 
and  accurate  census  of  various  types  of 
flyers  and  jumpers  and  provide  a 
centralized  point  for  collection  and 
collation  of  data  used  by  all  levels  of 
management. 

The  Defense  Finance  and  Accounting 
Service  uses  ARMS  information  to 
validate  all  flying  and  jump  payments. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  JSE"?  AKT 
THE  PURPOSES  OF  SUCH  USES 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

The  DoD  (Blanket  Routine  Uses) 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  record  system 
notices  apply  to  this  record  system. 

POLICIES  ANC  PRACTICES  <"  0^  S'ORING, 
RETRIEVING    ACCESSING    REGAINING    tND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Maintained  in  file  folders,  on 
computer  magnetic  tapes,  magnetic 
disks,  and  CD-ROM. 

retrievability: 

Retrieved  by  name  and  Social 
Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system,  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  individuals  in  files.  Access  is 
specifically  controlled  by  the  Host 
Operations  System  Management  office. 
Records  are  stored  in  locked  cabinets  or 
rooms.  Computer  terminals  are  locked 
when  not  in  use  or  kept  imder 
surveillance 

RETENTION  AND  DISPOSAL: 

File  is  released  to  member  upon 

separation 

system  MANAGERtS]  ANC  ADDRESS- 

Chief,  Operational  Training  Division, 
Directorate  of  Operations  and  Training, 
Deputy  Chief  of  Staff/Air  and  Space 
Operations,  1480  Air  Force  Pentagon. 
Washington.  DC  20330-1480. 

notification  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  conteiins 
information  on  themselves  should 
address  written  inquires  to  or  visit  the 
Chief,  Operational  Training  Division. 
Directorate  of  Operations  and  Training, 
Deputy  Chief  of  Staff/Air  and  Space 
Operations.  1480  Air  Force  Pentagon, 
Washington,  DC  20330-1480  or  visit 
their  local  HARM  office.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices. 

Individual  will  be  asked  to  provide 
their  name  and  Social  Security  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
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to  the  Chief.  Operational  Training 

Division.  Directorate  of  Operations  and 

Training.  Deputy  f:hief  of  Staff/ Air  and 

Space  Operations.  1480  Air  Force 

Pentagon.  Washington,  DC  20330-1480 

or  visit  their  local  HARM  office.  Official 

mailing  addresses  are  published  as  an 

appendix  to  the  Air  Forces  compilation 

of  systems  of  records  notices. 

Individual  will  be  asked  to  provide 
their  name  and  .Social  Security  Number 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from 
individuals,  aircrew  or  parachutist 
managt!rs.  automated  system  interfaces 
and  from  source  documents  such  as 
reports 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Non»!. 
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have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S!C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  November  21.  2002.  to  the 
House  Committ€»e  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No  A-130.  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
February  8,  1996  (February  20.  1996.  61 
FR6427). 

Dated:  December  16  ,  2002. 

Patricia  L.  Toppings, 

Alturnate  i)SD  tfdvral  Register  Liaison 
Officer. ,  Department  of  Defense. 

S900  10  CA 

SYSTEM  NAME: 

Personnel  Roster/Locator  Files 
(October  13,  2000.  65  FR  60921). 

CHANGES: 

SYSTEM  IDENTIFIER: 

Delete  "CA"  from  entry. 
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AGENCY:  Defense  Logistics  Agency. 

DOD. 

ACTION:  Notice  to  alter  systems  of 

records. 

summary:  The  Defense  Logistics  Agency 
proposes  to  alter  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  as  amended.  The  alteration 
adds  a  new  category  of  records  being 
maintained  and  a  new  purpo,se  for  those 
records. 

DATES:  This  action  wilf  be  effective 
without  further  notice  on  January  27. 
2003.  unless  comments  ^re  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  .Send  comments  to  the 
Piiv.u  y  A(  t  Officer.  Headquarters, 
Defense  Logistics  Agency.  ATTN;  DSS- 
C,  8725  John  J.  Kingman  Road,  Suite 
2533,  Fort  Belvior.  VA  22060-6221. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  S.ihis  ,it  (70.))  7li7-(ilH3. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 


CATEGORIES  OF  INDIVIDUALS  IN  THE  SYSTEM: 

Add  a  new  paragraph  to  entry  "The 
Master  Database  contains  current 
civilian  employees  and  military 
personnel." 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Add  a  new  paragraph  "The  Master 
Database  contains  name,  work  and 
home  telephone,  facsimile,  cell,  and 
pager  numbers;  work  and  home 
electronic  mail  addresses;  job  title  or 
role:  employment  status,  type,  and  grade 
or  rank;  unit  or  office  of  assignment; 
clearance  and  data  access  restrictions; 
Public  Key  Infrastructure  data; 
computer  hardware  and  software 
associations;  and  voiceprint  (for  identity 
verification  purposes)." 


PURPOSES: 

Add  a  new  paragraph  "The  Master 
Database  is  used  as  an  emergency 
notification  system  to  simultaneously 
alert  individuals  to  actual  or  simulated 
crisis  situations  and  imminent  threats." 


retrievabiuty; 

Delete  entry  and  replace  with 
"Records  are  retrieved  by  individual's 
name.  Social  Security  Number, 


(irganization.  grade  or  rank,  and 
information  assurance  role." 


SAFEGUARDS: 

Add  a  new  paragraph  "The  Master 
Database  is  encrypted  at  all  times, 
including  the  backup  media,  and  the 
system  has  a  very  fine-grained  access 
model  that  limits  viewing  of  any  data  to 
only  individuals  with  specific  roles  that 
support  a  "need-to-know." 


RECORD  SOURCES: 

Delete  entry  and  replace  with  "Record 
subjects,  supervisors,  and  existing 
database,  computer  access,  or 
information  security  documentation." 


S9<J0  10 
SYSTEM  NAMt 

Personnel  Roster/Locator  Files. 

SYSTEM  LOCA'us 

Master  Database  is  located  at 
Headquarters,  Defense  Logistics  Agency, 
Information  Assurance  Division.  ATTN: 
1-633.  8725  John  J.  Kingman  Road.  Suite 
2533.  Fort  Belvoir.  VA  22060-6221. 

Decentralized  segments  exist  at 
Headquarters.  Defense  Logistics  Agency, 
8725  John  J.  Kingman  Road.  Suite  2533, 
Fort  Belvoir.  VA  22060-6221,  and  the 
DLA  Primary  Level  Field  Activities 
(PLFAs).  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  Bv  tmE 
SYSTEM: 

The  Master  Database  contains  current 
civilian  employees  and  military 
personnel. 

The  decentralized  segments  contain 
current  civilian  employees,  military 
personnel,  and  a  select  number  of 
former  employees  of  the  DIJV  activity 
where  records  are  maintained. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  Master  Database  contains  name, 
work  and  home  telephone,  facsimile, 
cell,  and  pager  numbers;  work  and 
home  electronic  mail  addresses;  job  title 
or  role;  employment  status,  type,  and 
grade  or  rank;  unit  or  office  of 
assignment;  clearance  and  data  access 
restrictions;  Public  Key  Infrastructure 
data;  computer  hardware  and  software 
associations;  and  voiceprint  (for  identity 
verification  purposes). 

The  decentralized  segments  contain 
name.  .Social  Security  Number, 
organizational  assignment,  home 
address  and  telephone  number,  grade/ 
rank,  position  title  and  job  series,  day 
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and  month  nf  birth,  and  spouse  or  next- 
of-kin  inni'     iddress,  and  telephone 

.'5i;i..unt\  ulliLP^  diid  pulu.e  iurce 
records  may  also  contain  emergency 

nit'riif  ,i!  ami  (ii'-.ihi!it\  iidt,i    imiuding 
iiifi  irnuilmn  nii  ^~\)^■^  idi  I'ljuipinpnt  or 
litn'KPS  the  individual  it'iiinri"-    iioine 
an<i  tpicph'inf  numhiT  ■>!  n.ciiii  .U 
prai  nii^'UtT    .iii^i  iiit'iiii  al  .;:''r:  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  136.  Under 
secretary  of  Defense  for  Personnel  and 
Readiness;  10  U.S.C.  chapter  31 
fPersnnnel);  and  E.O.  9397  (SSN). 

PURPOSE(S): 

The  Master  Database  is  used  as  an 
emergency  notification  system  to 
simultaneously  alert  individuals  to 
actual  or  simulated  crisis  situations  and 
imminent  threats. 

The  decentralized  segments  cire  used 
to  notify  DLA  personnel  of  the  arrival  of 
visitors,  to  plan  social  and  honorary 
recognition  functions,  to  recall 
personnel  to  duty  station  when 
required,  for  use  in  emergency 
notification,  and  to  perform  relevant 
functions/requirements/actions 
consistent  with  managerial  functions. 

Medical  and  disability  data  is  used  by 
security  and  police  officers  to  identify 
and  locate  individuals  during  medical 
emergencies,  facility  evacuations,  and 
similar  threat  situations. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses:  In 
addition  to  the  disclosures  generally 
permitted  under  5  U.S.C.  552a(b)  of  the 
Privacy  Act,  these  records  or 
information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Security  and  police  officers  may  relay 
medical  and  disability  data  to 
emergency  medical  treatment  personnel, 
local  fire  fighters,  and  similar  groups 
responding  to  calls  for  emergency 
assistance. 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  DLA's 
compilation  of  systems,  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING    RETAINING.  AND 

DISPOSING  Of  RECORDS  IN  ''HE  SYSTEM 

STORAGE: 

Kucords  are  maintained  in  paper  and 
electronic  form. 

RfRlEv  ABiLlTv, 

Records  are  retrieved  by  individual's 
name.  Social  Security  Number, 


organization,  grade  or  rank,  and 
informatiou  assurance  role. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  use  the  records  to  perform  their 
duties.  The  computer  files  are  password 
protected  with  access  restricted  to 
authorized  users.  Records  are  secured  in 
lorked  or  guarded  buildings,  locked 
<  flices,  or  locked  cabinets  during  non- 
duty  hours. 

The  Master  Database  is  encrypted  at 
all  times,  including  the  backup  media, 
and  the  system  has  a  very  fine-grained 
access  model  that  limits  viewing  of  any 
data  to  only  individuals  with  specific 
roles  that  support  a  need-to-know. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  upon 
termination/departure  of  DLA  personnel 
or  when  no  longer  needed  for 
notification  of  official  or  social  Agency 
functions 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Master  Database:  Chief,  Information 
Assurance  Division.  Headquarters 
Defense  Logistics  Agency.  ATTN:  J-633, 
8725  John  J.  Kingman  Road.  Suite  2533, 
Fort  Belvoir,  VA  22060-6221. 

Decentralized  Segments:  Heads  of 
Headquarters  Defense  Logistics  Agency 
(DLA)  principal  staff  elements  and 
Heads  of  DLA  Primary  Level  Field 
Activities,  which  maintain  locator/ 
roster  files.  Official  mailing  addresses 
are  published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  Defense  Logistics  Agency, 
ATTN:  DSS-CF,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221,  or  the  Privacy  Act  Officer 
of  the  particular  DLA  PLFA  involved. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

RECORD  ACCESS  PROCEDURES: 

iiiiii'v  jiiuaib  .itiukiiig  civ. cess  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Privacy  Act 
Officer.  Defense  Logistics  Agency, 
ATTN:  DSS-CF,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir.  VA 
22060-6221.  or  the  Privacy  Act  Officer 
of  the  particular  DLA  PLFA  involved. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 


CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  DSS-CF,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CA^fGORiES: 

Record  suLju^ti.  i-f^Lirvisors.  and 
existing  database,  computer  access,  or 
information  security  documentation. 

EXEMPTIONS  Claimed  fqc  'hf  s-s^fm: 
None. 

(FR  Doc  02-32448  Filed  12-24-02;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Defense  Logistics  Agencv 

Privacy  Act  ot  19^4    Systerr.s  of 
Records 

AGENCY:  uefense  Logistics  Agency. 

DOD 

ac^on:  Notice  to  Alter  Systems  of 

Records. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  alter  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  as  amended. 

S322.10.DMDC  is  being  altered  to  add 
a  routine  use  for  the  purposes  of 
validating  demographic  data  (e.g.,  Social 
Security  Number,  citizenship  status, 
date  and  place  of  birth,  etc.)  for 
individuals  in  DoD  persormel  and  pay 
files  so  that  accurate  information  is 
available  in  support  of  DoD 
requirements. 

DATES:  This  action  will  be  effective 
without  further  notice  on  January  27. 
2003  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
rri\  ai  \  r\^\  Officer.  Headquarters. 
Defense  Logistics  Agency.  ATTN:  DSS- 
C,  8725  John  J.  Kingman  Road.  Suite 

2'^Tl    FortRplvinr    V A   ??nfin-fi221 . 
FOR  FURTHER  INFQRMt'lON  CCN'ACT:  Ms. 
Susan  Salus  at  i703j  767—6183. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 
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The  proposed  systti  .     ^     '    i-- 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  December  9.  2002.  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130.  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals."  dated 
February  8.  1996  (February  20,  1996.  61 
FR  6427). 

Uatoci:  Uecember  Ifi.  2002. 
Patricia  L.  Toppings. 
Alti;rnalr  OSD  h'edeml  Hugister  Liaison 
Officer,  fh-^artnwnt  of  Defense. 

S322.10  DMDC 

SYSTtM  -."W! 

Defense  Manpower  Data  Center  Data 
Ba.se  duly  23.  2002.  67  FR  48148). 

CHANGES: 

*  •  *  •  * 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses:  Add  a 
new  routine  use  "23.  To  Federal  and 
state  agencies  for  purposes  of  validating 
demographic  data  (e.g..  Social  Security 
Number,  citizenship  status,  date  and 
place  of  birth,  etc.)  for  individuals  in 
DoD  personnel  and  pay  files  so  that 
accurate  information  is  available  in 
support  of  DoD  requirements." 


S322.10  DMDC 

SYSTEM  name: 

Defense  Manpower  Data  Center  Data 
Base. 

SYSTEM  L0CATK)N: 

Primary  location:  Naval  Postgraduate 
School  Computer  Center.  Naval 
Postgraduate  School.  Monterey.  CA 
93943-5000. 

Back-up  location:  Defense  Manpower 
Data  Center.  DoD  Center  Monterey  Bay. 
400  Gigling  Road.  Seaside.  CA  93955- 
6771. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

.Ml  Army.  Navy.  Air  Force  and 
Marine  Corps  officer  and  enlisted 
personnel  who  served  on  active  duty 
from  )uly  1.  1968.  and  after  or  who  have 
been  a  member  of  a  reserve  component 
since  luly  1975;  retired  Army.  Navy.  Air 
Force,  and  Marine  Corps  officer  and 
enlisted  personnel;  active  and  retired 
C^oast  Guard  personnel;  active  and 
retired  members  of  the  commissioned 
corps  of  the  National  Oceanic  and 
Atmospheric  Administration;  active  and 
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corps  of  the  Public  Health  Service; 
participants  in  Project  100.000  and 
Project  Transition,  and  the  evaluation 
contn)l  groups  for  these  programs.  All 
individuals  examined  to  determine 
eligibility  for  military  service  at  an 
Armed  Forces  Entrance  and  Examining 
Station  from  July  1.  1970.  and  later. 

Current  and  former  DoD  civilian 
employees  since  January  1.  1972.  All 
veterans  who  have  used  the  GI  Bill 
education  and  training  employment 
services  office  since  January  1.  1971.  All 
veterans  who  have  used  GI  Bill 
education  and  training  entitlements, 
who  visited  a  state  employment  service 
office  since  January  1.  1971.  or  who 
participated  in  a  Department  of  Labor 
special  program  since  July  1,  1971.  All 
individuals  who  ever  participated  in  an 
educational  program  sponsored  by  the 
U.S.  Armed  Forces  Institute  and  all 
individuals  who  ever  participated  in  the 
Armed  Forces  Vocational  Aptitude 
Testing  Programs  at  the  high  school 
level  since  September  1969. 

Individuals  who  responded  to  various 
paid  advertising  campaigns  .seeking 
enlistment  information  since  July  1. 
1973;  participants  in  the  Department  of 
Health  and  Human  Services  National 
Longitudinal  Survey. 

Individuals  responding  to  recruiting 
advertisements  since  January  1987; 
survivors  of  retired  military  personnel 
who  are  eligible  for  or  currently 
receiving  disability  payments  or 
disability  income  compensation  from 
the  Department  of  Veteran  Affairs; 
surviving  spouses  of  active  or  retired 
deceased  military  personnel;  100% 
disabled  veterans  and  their  survivors; 
survivors  of  retired  Coast  Guard 
personnel;  and  survivors  of  retired 
officers  of  the  National  Oceanic  and 
Atmospheric  Administration  and  the 
Public  Health  .Service  who  are  eligible 
for  or  are  currently  receiving  Federal 
payments  due  to  the  death  of  the  retiree. 

Individuals  receiving  disability 
compensation  from  the  Department  of 
Veteran  Affairs  or  who  are  covered  by 
a  Department  of  Veteran  Affairs' 
insurance  or  benefit  program; 
dependents  of  active  and  retired 
members  of  the  Uniformed  Services, 
selective  service  registrants. 

Individuals  receiving  a  security 
background  investigation  as  identified 
in  the  Defense  Central  Index  of 
Investigation.  Former  military  and 
civilian  personnel  who  are  employed  by 
DoD  contractors  and  are  subject  to  the 
provisions  of  10  U.S.C.  2397. 

All  Federal  (non-postal)  civilian 
employees  and  all  Federal  civilian 
retirees. 


All  non-appropriated  funded 
individuals  who  are  employed  by  the 
Department  of  Defense. 

Individuals  who  were  or  may  have 
been  the  subject  of  tests  involving 
chemical  or  biological  human-subject 
testing;  and  individuals  who  haye 
inquired  or  provided  information  to  the 
Department  of  Defense  concerning  such 
testing. 

Individuals  who  are  authorized  web 
access  to  DMDC  computer  systems  and 
databases. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Computerized  personnel/ 
employment/pay  records  consisting  of 
name.  Service  Number.  Selective 
Service  Number.  Social  Secia-ity 
Number,  compensation  data, 
demographic  information  such  as  home 
town,  age,  sex,  race,  and  educational 
level;  civilian  occupational  information; 
performance  ratings  of  DoD  civilian 
employees  and  military  members; 
reasons  given  for  leaving  military 
service  or  DoD  civilian  service;  civilian 
and  military  acquisition  work  force 
warrant  location,  training  and  job 
specialty  information;  military 
personnel  information  such  as  rank, 
assignment/deployment,  length  of 
service,  military  occupation,  aptitude 
scores,  post-service  education,  training, 
and  employment  information  for 
veterans;  participation  in  various  in- 
service  education  and  training 
programs;  date  of  award  of  certification 
of  military  experience  and  training; 
military  hospitalization  and  medical 
treatment,  immunization,  and 
pharmaceutical  dosage  records;  home 
and  work  addresses;  and  identities  of 
individuals  involved  in  incidents  of 
child  and  spouse  abuse,  and 
information  about  the  nature  of  the 
abuse  and  services  provided. 

CHAMPUS  claim  records  containing 
enrollee.  patient  and  health  care  facility, 
provided  data  such  as  cause  of 
treatment,  amount  of  payment,  name 
and  Social  Security  or  tax  identification 
number  of  providers  or  potential 
providers  of  care. 

Selective  Service  System  registration 
data. 

Department  of  Veteran  Affairs 
disability  payment  records. 

Credit  or  Financial  data  as  required  for 
security  background  investigations. 

Criminal  history  information  on 
individuals  who  subsequently  enter  the 
military. 

Office  of  Personnel  Management 
(OPM)  Central  Personnel  Data  File 
(CPDF).  an  extract  from  OPM/GOVT-1, 
General  Personnel  Records,  containing 
employment/personnel  data  on  all 
Federal  employees  consisting  of  name. 
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Social  Security  Number,  date  of  birth, 
sex,  work  schedule  (full-time,  part-time, 
intermittent),  annual  salary  rate  (but  not 
actual  earnings),  occupational  series, 
position  occupied,  agency  identifier, 
geographir  Inratinn  of  duty  station, 
metrn[ii,ii!.iii  v!,ltl^tical  area,  and 
["In:  ,;,:i.  ;  ,  !;i,  .>  identifier.  Extract  from 
Ul'.M  LLMR.\L-1.  Civil  Service 
Retirement  and  Insurance  Records, 
including  postal  workers  covered  by 
Civil  Service  Retirement,  containing 
Civil  Service  Claim  number,  date  of 
birth,  name,  provision  of  law  retired 
under,  gross  annuity,  length  of  service, 
annuity  commencing  date,  former 
employing  agency  and  home  address. 
These  records  provided  by  OPM  for 
approved  computer  matching. 

Non-appropriated  fund  employment/ 
personnel  records  consist  of  Social 
Security  Number,  name,  and  work 
address. 

Militarv'  drug  test  records  containing 
the  Social  Security  Number,  date  of 
specimen  collection,  date  test  results 
reported,  reason  for  test,  test  results, 
base/area  code,  unit,  service,  status 
(active/reserve),  and  location  code  of 
testing  laboratory. 

Names  of  individuals,  as  well  as 
DMDC  assigned  identification  numbers, 
and  other  user-identifying  data,  such  as 
organization.  Social  Security  Number, 
email  address,  phone  number,  of  those 
having  web  access  to  DMDC  computer 
systems  and  databases,  to  include  dates 
and  times  of  access. 

AUTMORITV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations;  5  U.S.C.  App.  3  (Pub.L.  95- 
452.  as  amended  (Inspector  General  Act 
of  1978));  10  U.S.C.  136,  Under 
Secretary  of  Defense  for  Personnel  and 
Readiness;  10  U.S.C.  1562.  Database  on 
Domestic  Violence  Incidents;  Pub.L. 
106-265.  Federal  Long-Term  Care 
Insurance;  10  U.S.C.  2358.  Research  and 
Development  Projects;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

The  purpose  of  the  system  of  records 
is  to  provide  a  single  central  facility 
within  the  Department  of  Defense  to 
assess  manpower  trends,  support 
personnel  and  readiness  functions,  to 
perform  longitudinal  statistical 
analyses,  identify'  current  and  former 
DoD  civilian  and  military  personnel  for 
purposes  of  detecting  fraud  and  abuse  of 
pay  and  benefit  programs,  to  register 
current  and  former  DoD  civilian  and 
military  personnel  and  their  authorized 
dependents  for  purposes  of  obtaining 
medical  examination,  treatment  or  other 
benefits  to  which  they  are  qualified,  and 
to  collect  debts  owed  to  the  United 


States  Government  and  state  and  local 
governments. 

Information  will  be  used  by  agency 
officials  and  employees,  or  authorized 
contractors,  and  other  DoD  Components 
in  the  preparation  of  the  histories  of 
human  chemical  or  biological  testing  or 
exposure:  to  rnnduct  scientific  studies 
or  medical  f(jllow-up  programs;  to 
respond  to  Congressional  and  Executive 
branch  inquiries;  and  to  provide  data  or 
documentation  relevant  to  the  testing  or 
exposure  of  individuals. 

All  records  in  this  record  system  are 
subject  to  use  in  authorized  computer 
matching  programs  within  the 
Department  of  Defense  and  with  other 
Federal  agencies  or  non-Federal 
agencies  as  regulated  by  the  Privacy  Act 
of  1974.  as  amended,  (5  U.S.C.  552a). 

Militarv'  drug  test  records  will  be 
maintained  and  used  to  conduct 
longitudinal,  statistical,  and  analytical 
studies  and  computing  demographic 
reports  on  military'  personnel.  No 
personal  identifiers  will  be  included  in 
the  demographic  data  reports.  All 
requests  for  Service-specific  drug  testing 
demographic  data  will  be  approved  by 
the  Service  designated  drug  testing 
program  office.  All  requests  for  DoD- 
wide  drug  testing  demographic  data  will 
be  approved  by  the  DoD  Coordinator  for 
Drug  Enforcement  Policy  and  Support. 
1510  Defense  Pentagon,  Washington.  DC 
20301-1510. 

DMDC  web  usage  data  will  be  used  to 
validate  continued  need  for  user  access 
to  DMDC  computer  systems  and 
databases,  to  address  problems 
associated  with  web  access,  and  to 
ensure  that  access  is  only  for  official 
purposes 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

1 .  To  the  Department  of  Veteran 
Affairs  (DVA): 

a.  To  provide  militan,'  personnel  and 
pay  data  for  present  and  former  military 
personnel  for  the  purpose  of  evaluating 
use  of  veterans  benefits,  validating 
benefit  eligibility  and  maintaining  the 
health  and  well  being  of  veterans  and 
their  family  members. 

b.  To  provide  identifying  military 
personnel  data  to  the  DVA  and  its 
insurance  program  contractor  for  the 
purpose  of  notifying  separating  eligible 
Reservists  of  their  right  to  apply  for 
Veteran's  Group  Life  Insurance  coverage 


under  the  Veterans  Benefits 
Improvement  Act  of  1996  (38  U.S.C. 
1968). 

c.  To  register  eligible  veterans  and 
their  dependents  for  DVA  programs. 

d.  To  conduct  computer  matching 
programs  regulated  bv  the  Privacy  Act 
of  1974.  as  amended  (5  U.S.C.  552a).  for 
the  purpose  of: 

(1)  Providing  full  identification  of 
active  duty  militan,'  personnel, 
including  full-time  National  Guard/ 
Reserve  support  personnel,  for  use  in 
the  administration  of  DVA's 
Compensation  and  Pension  benefit 
program.  The  information  is  used  to 
determine  continued  eligibility  for  DVA 
disability  compensation  to  recipients 
who  have  returned  to  active  duty  so  that 
benefits  can  be  adjusted  or  terminated 
as  required  and  steps  taken  by  DVA  to 
collect  any  resulting  over  payment  (38 
U.S.C.  5364(c)). 

(2)  Providing  military  personnel  and 
financial  data  to  the  Veterans  Benefits 
Administration.  DVA  for  the  purpose  of 
determining  initial  eligibility  and  any 
changes  in  eligibility  status  to  insure 
proper  payment  of  benefits  for  GI  Bill 
education  and  training  benefits  by  the 
DVA  under  the  Montgomer\'  GI  Bill 
(Title  10  U.S.C,  Chapter  1 606— Selected 
Reser\'e  and  Title  38  U.S.C.  Chapter 

30 — Active  Duty).  The  administrative 
responsibilities  designated  to  both 
agencies  by  the  law  require  that  data  be 
exchanged  in  administering  the 
programs. 

(3)  Providing  identification  of  reserve 
duty,  including  full-time  support 
National  Guard/Reserve  military' 
personnel,  to  the  DVA.  for  the  purpose 
of  deducting  reserve  time  served  from 
any  DVA  disability  compensation  paid 
or  waiver  of  VA  benefit.  The  law  (10 
U.S.C.  12316)  prohibits  receipt  of 
reserve  pay  and  DVA  compensation  for 
the  same  time  period,  however,  it  does 
permit  waiver  of  DVA  compensation  to 
draw  reser\'e  pay. 

(4)  Providing  identification  of  former 
active  duty  military'  personnel  who 
received  separation  payments  to  the 
DVA  for  the  purpose  of  deducting  such 
repayment  from  any  DVA  disability 
compensation  paid.  The  law  requires 
recoupment  of  severance  payments 
before  DVA  disability  compensation  can 
be  paid  (10  U.S.C.  1174). 

(5)  Providing  identification  of  former 
military  personnel  and  survivor's 
financial  benefit  data  to  DVA  for  the 
purpose  of  identifying  military  retired 
pay  and  sur\'iyor  benefit  payments  for 
use  in  the  administration  of  the  DVA's 
Compensation  and  Pension  program  (38 
U.S.C.  5106).  The  information  is  to  be 
used  to  process  all  DVA  award  actions 
more  efficiently,  reduce  subsequent 
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overpayment  collection  actions,  and 
minimize  erroneous  payments. 

e.  To  provide  identifying  military 
personnel  data  to  the  DVA  for  the 
purpose  of  notifying  such  personnel  of 
information  relating  to  educational 
assistance  as  required  by  the  Veterans 
Programs  Enhancement  Act  of  1998  (38 
U.S.C.  3011  and  3034). 

2.  To  the  Office  of  Personnel 
Management  (OPM): 

a.  Consisting  of  personnel/ 
employment/financial  data  for  the 
purpose  of  carrying  out  OFM's 
management  functions.  Records 
disclosed  concern  pay,  benefits,' 
retirement  deductions  and  any  other 
information  necessar*'  for  those 
management  functions  required  by  law 
(Pub.  L.  83-598.  84-356,  86-724,  94- 
455  and  5  U.S.C.  1302.  2951.  3301, 
3372,4118,8347). 

b.  To  conduct  computer  matching 
programs  regulated  by  the  Privacy  Act 
of  1974.  as  amended  (5  U.S.C.  552a)  for 
the  purpose  of: 

(1)  Exchanging  personnel  and 
financial  information  on  certain  military 
retirees,  who  are  also  civilian  employees 
of  the  Federal  government,  for  the 
purpose  of  identifying  those  individuals 
subject  to  a  limitation  on  the  amount  of 
military  retired  pay  they  can  receive 
under  the  Dual  Compensation  Act  (5 
U.S.C.  5532),  and  to  permit  adjustments 
of  military  retired  pay  by  the  Defense 
Finance  and  Accounting  Service  and  to 
take  steps  to  recoup  excess  of  that 
permitted  under  the  dual  compensation 
and  pay  cap  restrictions. 

(2)  Exchanging  personnel  and 
financial  data  on  civil  service 
annuitants  (including  disability 
annuitants  under  age  60)  who  are 
reemployed  by  DoD  to  insure  thai 
annuities  of  DoD  reemployed  annuitants 
are  terminated  where  applicable,  and 
salaries  are  correctly  offset  where 
applicable  as  required  by  law  (5  U.S.C. 
8331,  8344,  8401  and  8468). 

(3)  Exchanging  personnel  and 
financial  data  to  identify  individuals 
who  are  improperly  receiving  military 
retired  pay  and  credit  for  military 
service  in  their  civil  service  annuities, 
or  annuities  based  on  the  'guaranteed 
minimum'  disability  formula.  The 
match  will  identify  and/or  prevent 
erroneous  payments  under  the  Civil 
Service  Retirement  Act  (CSRA)  5  U.S.C. 
8331  and  the  Federal  Employees' 
Retirement  System  Act  (FERSA)  5 
U.S.C.  8411.  boDs  legal  authority  for 
monitoring  retired  pay  is  10  U.S.C. 
1401. 

(4)  Exchanging  civil  service  and 
Reserve  military  personnel  data  to 
identify  those  individuals  of  the  Reserve 
forces  who  are  employed  by  the  Federal 


government  in  a  civilian  position.  The 
purpose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civilians  and  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  Employing 
Federal  agencies  are  informed  of  the 
reserve  status  of  those  affected 
personnel  so  that  a  choice  of 
terminating  the  position  or  the  reserve 
assignment  can  be  made  by  the 
individual  concerned.  The  authority  for 
conducting  the  computer  match  is 
contained  in  E.O.  1 1 190.  Providing  for 
the  Screening  of  the  Ready  Reserve  of 
the  Armed  Services. 

3.  To  the  Internal  Revenue  Service 
(IRS)  for  the  purpose  of  obtaining  home 
addresses  to  contact  Reserve  component 
members  for  mobilization  purposes  and 
for  tax  administration.  For  the  purpose 
of  conducting  aggregate  statistical 
analyses  on  the  impact  of  DoD 
personnel  of  actual  changes  in  the  tax 
laws  and  to  conduct  aggregate  statistical 
analyses  to  lifestream  earnings  of 
current  and  former  military  personnel  to 
be  used  in  studying  the  comparability  of 
civilian  and  military  pay  benefits.  To 
aid  in  administration  of  Federal  Income 
Tax  laws  and  regulations,  to  identify 
non-compliance  and  delinquent  filers. 

4.  To  the  Department  of  Health  and 
Human  Services  (DHHS): 

a.  To  the  Office  of  the  Inspector 
General.  DHHS,  for  the  purpose  of 
identification  and  investigation  of  DoD 
employees  and  military  members  who 
mav  be  improperly  receiving  fimds 
under  the  Aid  to  Families  of  Dependent 
Children  Program. 

b.  To  the  Office  of  Child  Support 
Enforcement.  Federal  Parent  Locator 
Service.  DHHS.  pursuant  to  42  U.S.C. 
653  and  653a;  to  assist  in  locating 
individuals  for  the  purpose  of 
establishing  parentage;  establishing, 
setting  the  amount  of,  modifying,  or 
enforcing  child  support  obligations;  or 
enforcing  child  custody  or  visitation 
orders;  and  for  conducting  computer 
matching  as  authorized  by  E.O.  12953  to 
facilitate  the  enforcement  of  child 
support  owed  by  delinquent  obligors 
within  the  entire  civilian  Federal 
government  and  the  Uniformed  Services 
work  force  (active  and  retired). 
Identifying  delinquent  obligors  will 
allow  State  Child  Support  Enforcement 
agencies  to  commence  wage 
withholding  or  other  enforcement 
actions  against  the  obligors. 

Note  1:  Information  requested  by  DHHS  is 
nol  disriosed  when  it  would  contravene  U.S. 
national  policy  or  .security  interests  (42 
U.S.C.  653(e)). 

Nole  2:  Quarterly  wage  information  is  nol 
disclosed  for  those  individuals  performing 


intelligence  or  counter-intelligence  fimctions 
and  a  determination  is  made  that  disclosure 
could  endanger  the  safety  of  the  individual 
or  compromise  an  ongoing  investigation  or 
intelligence  mission  (42  I'.S.C;.  653(n)). 

c.  To  the  Health  Care  Financing 
Administration  (HCFA),  DHHS  for  the 
purpose  of  monitoring  HCFA 
reimbursement  to  civilian  hospitals  for 
Medicare  patient  treatment.  Tbe  data 
will  ensure  no  Department  of  Defense 
physicians,  interns  or  residents  are 
counted  for  HCFA  reimbursement  to 
hospitals. 

d.  To  the  Center  for  Disease  Control 
and  the  National  Institutes  of  Mental 
Health.  DHHS.  for  the  purpose  of 
conducting  studies  concerned  with  the 
health  and  well  being  of  active  duty, 
reserve,  and  retired  personnel  or 
veterans,  to  include  family  members. 

5.  To  the  Social  Security 
Administration  (SSA): 

a.  To  the  Office  of  Research  and 
Statistics  for  the  purpose  of  (1) 
conducting  statistical  analyses  of  impact 
of  military  service  and  use  of  Gl  Bill 
benefits  on  long  term  earnings,  and  (2) 
obtaining  current  earnings  data  on 
individuals  who  have  voluntarily  left 
military  service  or  DoD  civil 
employment  so  that  analytical 
personnel  studies  regarding  pay. 
retention  and  benefits  may  be 
conducted. 

Nole  3:  Earnings  data  obtained  from  the 
SSA  and  used  by  DoD  does  nol  contain  any 
information  thai  identifies  the  individual 
about  whom  the  earnings  data  pertains. 

b.  To  the  Bureau  of  Supplemental 
Security  Income  for  the  purpose  of 
verifying  information  provided  to  the 
SSA  by  applicants  and  recipients/ 
beneficiaries,  who  are  retired  members 
of  the  Uniformed  Services  or  their 
survivors,  for  Supplemental  Security 
Income  (SSI)  or  Special  Veterans' 
Benefits  (SVB).  By  law  (42  U.S.C.  1006 
and  1383),  the  SSA  is  required  to  verify 
eligibility  factors  and  other  relevant 
information  provided  by  the  SSI  or  SVB 
applicant  from  independent  or  collateral 
sources  and  obtain  additional 
information  as  necessary  before  making 
SSI  or  SVB  determinations  of  eligibility, 
payment  amounts,  or  adjustments 
thereto. 

c.  To  the  Client  Identification  Branch 
for  the  purpose  of  validating  the 
assigned  Social  Security  Number  for 
individuals  in  DoD  personnel  and  pay 
files,  using  the  SSA  Enumeration 
Verification  System  (EVS). 

6.  To  tlie  Selective  Service  System 
(SSS)  for  the  purpose  of  facilitating 
compliance  of  members  and  former 
members  of  the  Armed  Forces,  both 
active  and  reserve,  with  the  provisions 
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of  the  Selective  Service  registration 

regulations  (50  U.S.C.  App  4,51  and 
E.O.  11623). 

7.  To  DoD  Civilian  Contractors  and 
grantees  for  thn  purpose  of  performing 
research  on  manpower  problems  for 
statistical  analyses 

8.  To  the  Department  of  Labor  (DOLJ 
to  reconcile  the  accuracy  of 
unemployment  compensation  payments 
made  to  former  DoD  civilian  employees 
and  military  members  by  the  states.  To 
the  Department  of  Labor  to  sur\'ey 
military  separations  to  determine  the 
effectiveness  of  programs  assisting 
veterans  to  obtain  employment 

9.  To  the  U.S.  Coast  Guard  (USCG)  of 
the  Department  of  Transportation  (DOT) 
to  conduct  computer  matching  programs 
regulated  by  the  Privacy  Act  of  1974,  as 
amended  (5  U.SC,  552aj.  for  the 
purpose  of  exchanging  personnel  and 
financial  information  on  certain  retired 
USCG  military  members,  who  are  also 
civilian  employees  of  the  Federal 
government,  for  the  purpose  of 
identif\ing  those  individuals  subject  to 

a  limitation  on  the  amount  of  military 
pay  they  can  receive  under  the  Dual 
Compensation  Act  (5  U.S.C.  5532).  and 
to  permit  adjustments  of  military  retired 
pay  by  the  U.S.  Coast  Guard  and  to  take 
steps  to  recoup  excess  of  that  permitted 
under  the  dual  compensation  and  pa\ 
cap  restrictions. 

10.  To  the  Department  of  Housing  and 
Urban  Development  (HUD)  to  provide 
data  contained  in  this  record  system 
that  includes  the  name.  Social  Security 
Number,  salary  and  retirement  pay  for 
the  purpose  of  verifying  cimtinuing 
eligibility  in  HL'D's  assisted  housing 
programs  maintained  by  the  Public 
Housing  Authorities  (PlHAs)  and 
subsidized  multi-family  project  owners 
or  management  agents  Data  furnished 
will  be  reviewed  by  HL^D  or  the  PHAs 
with  the  technical  assistance  from  the 
Hl'D  ()ffic:e  of  the  Inspector  General 
(OIG)  to  determine  whether  the  income 
reported  by  tenants  to  the  PHA  or 
subsidized  multi-familv  project  owner 
or  management  agent  is  correct  and 
complies  with  HUD  and  PHA 
requirements, 

1 1   To  Federal  and  Quasi-Federal 
agencies,  territorial  state,  and  local 
governments  {u  support  personnel 
functions  requiring  data  on  prior 
military  service  credit  for  their 
employees  or  for  job  applications  To 
determine  continued  eligibility  and  help 
eliminate  fraud  and  abuse  in  benefit 
programs  and  to  collect  debts  and  over 
payments  owed  to  these  programs  To 
assist  in  the  return  of  unclaimed 
property  or  assets  escheated  to  states  of 
civilian  employees  and  military  member 
and  to  provide  members  and  former 


members  with  informatmn  and 
assistance  regarding  \'arious  benefit 
entitlements,  such  as  state  bonuses  for 
veterans,  etc.  Information  released 
includes  name.  Social  Security  Number, 
and  militar)  or  ci\  ilian  address  of 
individuals.  To  detect  fraud,  waste  and 
abuse  pursuant  to  the  authority 
contained  m  the  Inspector  General  Act 
of  1978,  as  amended  (Pub,  L,  95-452) 
for  the  purpose  of  determining 
eligibility  for.  and/or  continued 
compliance  with,  anv  Federal  benefit 
program  requirements. 

12,  To  private  consumer  reporting 
agencies  to  comply  with  the 
requirements  to  update  security 
clearance  in\esfiga1ions  of  DoD 
personnel 

13,  To  consumer  reporting  agencies  to 
obtain  current  addresses  of  separated 
militarv'  personnel  to  notify'  them  of 
potential  benefits  eligibility. 

14,  To  Defense  contractors  to  monitor 
the  employment  of  former  DoD 
employees  and  members  subject  to  the 
provisions  of  41  U.S.C.  423. 

15,  To  financial  depositor)- 
institutions  to  assist  in  locating 
individuals  with  dormant  accounts  in 
danger  of  reverting  to  state  ownership 
by  escheatment  for  accounts  of  DoD 
civilian  employees  and  mihtary 
members. 

16,  To  any  Federal,  state  or  local 
agency  to  conduct  authorized  computer 
matching  programs  regulated  by  the 
Privacy  Act  of  1974.  as  amended.  (5 

I'  S,C,  552a)  for  the  purposes  of 
identifv'ing  and  locating  delinquent 
debtors  for  collection  of  a  claim  owed 
the  Department  of  Defense  or  the  United 
States  Government  under  the  Debt 
Collection  Act  of  1982  (Pub   L,  97-365) 
and  the  Debt  Collection  Improvement 
Act  of  1996  (Pub,  L   104-134). 

17,  To  state  and  local  law 
enforcement  investigative  agencies  to 
obtain  criminal  history  information  for 
the  purpose  of  evaluating  military 
service  performance  and  security 
clearance  procedures  (10  U.S.C.  2358). 

18  To  the  United  States  Postal 
Service  to  conduct  computer  matching 
programs  regulated  by  the  Privacy  Act 
of  1974.  as  amended  (5  U.S.C.  552a),  for 
the  purposes  of: 

a  E.xchanging  civil  service  and 
Reserve  militar\'  personnel  data  to 
identify-  those  individuals  of  the  Reserve 
forces  who  are  employed  by  the  Federal 
government  m  a  (.ivilian  position.  The 
purpose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civilians  and  who  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  The  Postal 
Service  is  informed  of  the  reserve  status 
of  those  affected  personnel  so  that  a 


choice  of  terminating  the  position  on 
the  reserve  assignment  can  be  made  by 
the  individual  concerned.  The  authority 
for  conducting  the  computer  match  is 
contained  in  E.O.  11190.  Providing  for 
the  Screening  of  the  Ready  Reserve  of 
the  Armed  Forces. 

b.  Exchanging  personnel  and  financial 
information  on  certain  military  retirees 
who  are  also  civilian  employees  of  the 
Federal  government,  for  the  purpose  of 
identifying  those  individuals  subject  to 
a  limitation  on  the  amount  of  retired 
military'  pay  thev  can  receive  under  the 
Dual  Compensation  Act  (5  U.S.C.  5532), 
and  permit  adjustments  to  military' 
retired  pay  to  be  made  by  the  Defense 
Finance  and  Accounting  Service  and  to 
take  steps  to  recoup  excess  of  that 
permitted  under  the  dual  compensation 
and  pay  cap  restrictions. 

19.  To  the  Armed  Forces  Retirement 
Home  (AFRH),  which  includes  the 
United  States  Soldier's  and  Airmen's 
Home  (USSAH)  and  th&United  States 
Naval  Home  (USNH)  for  the  purpose  of 
verifying  Federal  payment  information 
(military  retired  or  retainer  pay,  civil 
service  annuity,  and  compensation  from 
the  Department  of  Veterans  Affairs) 
currently  provided  by  the  residents  for 
computation  of  their  monthly  fee  and  to 
identify  any  unreported  benefit 
payments  as  required  by  the  Armed 
Forces  Retirement  Home  Act  of  1991, 
Pub.L.  101-510  (24  U.S.C.  414). 

20.  To  Federal  and  Quasi-Federal 
agencies,  territorial,  state  and  local 
governments,  and  contractors  and 
grantees  for  the  purpose  of  supporting 
research  studies  concerned  witli  the 
health  and  well  being  of  active  duty, 
reserve,  and  retired  persormel  or 
veterans,  to  include  family  members. 
DMDC  will  disclose  information  from 
this  system  of  records  for  research 
purposes  when  DMDC: 

a.  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained; 

b.  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and  (2)  warrants  the  risk  to  tbe 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring; 

c.  Has  required  the  recipient  toll) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  and  (2)  remove  or  destroy 
the  information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
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the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (A)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual.  (B) 
for  use  in  another  research  project, 
under  these  same  conditions,  and  with 
written  authorization  of  the  Department. 
(C)  for  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law,  d.  Has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

21.  To  the  Educational  Testing 
Service.  American  College  Testing,  and 
like  organizations  for  purposes  of 
obtaining  testing,  academic, 
socioeconomic,  and  related 
demographic  data  so  that  analytical 
personnel  studies  of  the  Department  of 
Defense  civilian  and  military  workforce 
can  be  conducted. 

Note  4:  Data  obtained  from  .such 
organizations  and  used  by  DoD  does  not 
contain  any  information  that  identifies  the 
individual  about  whom  the  data  pertains. 

22.  To  Federal  and  State  agencies  for 
purposes  of  obtaining  socioeconomic 
information  on  Armed  Forces  personnel 
so  that  analytical  studies  can  be 
conducted  with  a  view  to  assessing  the 
present  needs  and  future  requirements 
of  such  personnel. 

23.  To  Federal  and  state  agencies  for 
purposes  of  validating  demographic 
data  {e.g..  Social  Security  Number, 
citizenship  status.  dat»and  place  of 
birth,  etc.)  for  individuals  in  DoD 
personnel  and  pay  files  so  that  accurate 
information  is  available  in  support  of 
DoD  requirements. 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  the  DLA 
compilation  of  record  system  notices 
apply  to  this  record  system. 

Note  5:  Mihiary  drug  lest  information 
involving  individuals  participating  in  a  drug 
abuse  rehabilitation  program  shall  be 
confidential  and  be  disclosed  only  for  the 
purposes  and  under  the  circumstani:es 
expre.ssly  authorized  in  42  IJ.S.C.  290dd-2. 
This  statute  takes  precedence  over  the 
Privacy  Act  of  1974.  in  regard  to  a(.(  essihilily 
of  such  r«<:ords  except  to  the  individual  to 
whom  the  ret:ord  pertains.  The  DoD  "Blanket 
Routine  Uses"  do  not  apply  to  these  types 
rtMJords. 


POLICIES  ANP  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING    AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Electronic  storage  media. 

Pf  Tnifv/kBiLmr: 

K.ineved  by  name.  Social  Security 
Number,  occupation,  or  any  other  data 
element  contained  in  system. 

SAFEGUARDS: 

Access  to  personal  information  at 
both  locations  is  restricted  to  those  who 
require  the  records  in  the  performance 
of  their  official  duties.  Access  to 
personal  information  is  further 
restricted  by  the  use  of  passwords  that 
are  changed  periodically.  Physical  entr\ 
is  restricted  by  the  use  of  locks,  guards, 
and  administrative  procedures. 

RETENTK>M  AND  OtSPOSAt: 

The  records  are  used  to  provide  a 
centralized  system  within  the 
Department  of  Defense  to  assess 
manpower  trends,  support  personnel 
functions,  perform  longitudinal 
statistical  analyses,  conduct  scientific 
studies  or  medical  follow-up  programs 
and  other  related  studies/analyses. 
Records  are  retained  as  follows: 

(1)  Input/source  records  are  deleted  or 
destroyed  after  data  have  been  entered 
into  the  master  file  or  when  no  longer 
needed  for  operational  purposes, 
whichever  is  later.  Exception:  Apply 
NARA -approved  disposition 
instructions  to  the  data  files  residing  in 
other  DMDC  data  bases. 

(2)  The  Master  File  is  retained 
permanently  At  the  end  of  the  fiscal 
year,  a  snapshot  is  taken  and  transferred 
to  the  National  An:hives  in  accordance 
with  36  CFR  part  1228.270  and  36  CFR 
1234. 

(3)  Outputs  records  (electronic  or 
paper  summary  reports)  are  deleted  or 
destroyed  when  no  longer  needed  for 
operational  purposes.  Note:  This 
disposition  instruction  applies  only  to 
record  keeping  copies  of  the  reports 
retained  by  DMDC.  The  DOD  office 
requiring  creation  of  the  report  should 
maintain  its  record  keeping  copy  in 
accordance  with  NARA-approved 
disposition  instructions  for  such 
reports. 

(4)  System  documentation 
(codebooks.  record  layouts,  and  other 
system  documentation)  are  retained 
permanently  and  transferred  to  the 
National  Archives  along  with  the  master 
file  in  accordance  with  36  CYK.  part 
1228.270  and  36  CFR  part  1234. 

SYSTEM  MANAGER! S)  AND  ADDRESS: 

Deputy  DutH  ioi.  Liefense  Manpower 
Data  Center.  DoD  Center  Monterey  Bay. 


400  Gigling  Road.  Seaside.  CA  93955- 
6771. 

NOTIFICATION  PROCEDURE: 

individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer.  Headquarters,  Defense 
Logistics  Agency.  ATTN:  DSS-CF.  8725 
John  ].  Kingman  Road.  Suite  2533,  Fort 
Belvoir.  VA  22060-6221. 

Written  requests  should  contain  the 
full  name.  Social  Security  Number,  date 
of  birth,  and  current  address  and 
telephone  number  of  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
inquiries  to  the  Privacy  Act  Officer, 
Headquarters.  Defense  Logistics  Agency, 
ATTN:  DSS-CF.  8725  John  ).  Kingman 
Road.  Suite  2533.  Fort  Belvoir,  VA 
22060-6221. 

Written  requests  should  contain  the 
full  name.  Social  Security  Number,  date 
of  birth,  and  current  address  and 
telephone  number  of  the  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21. 
32  CFR  part  323.  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters.  IDefensie  Logistics  Agency, 
ATTN:  DSS-CF.  8725  )ohn  j.  Kingman 
Road.  Suite  2533.  Fort  Belvoir.  VA 
22060-6221. 

RECORD  SOURCE  CATfgORIES: 

The  military  services,  the  Department 
of  Veteran  Affairs,  the  Department  of 
Education.  Department  of  Health  and 
Human  Services,  from  individuals  via 
survey  questioruiaires.  the  Department 
of  Labor,  the  Office  of  Personnel 
Management.  Federal  and  Quasi-Federal 
agencies,  and  the  Selective  Service 
System. 

EXEMPTIONS  CLAIMED  FOR  THE  SVSTEM. 

None. 
I  PR  Doc.  02-32450  Filed  12-24-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Army  Corps  of  Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  a  Special  Area  Management 
for  the  San  Jacinto  River  and  Upper 
Santa  Margarita  River  Watersheds, 
Riverside  County,  CA 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

(DoD). 

action:  Notice  of  intent. 

summary:  The  US  ,\rmy  Corps  of 
Engineers  (Corps  of  Engineers)  is 
announcing  its  intent  to  prepare  a  DEIS 
for  a  Special  Art-a  Manatienn'rit  Plan 
(SAMP).  The  .SAMP  !•>  hfing  dnvnioped 
to  address  anticipated  development, 
infrastructure,  and  maintenance  projects 
and  aquatic  resources  in  the  watersheds 
of  the  San  iacinto  River  and  L'pper 
Santa  .Margarita  River  (SAMP  study 
area)  The  DHIS  will  assess  the  impacts 
of  various  land  development  and 
aquatic  resource  protection  alternatives 
as  set  forth  below  and  further  identified 
during  the  preparation  of  the  SAMP. 

The  SAMP  will  provide  a 
comprehensive  plan  for  protecting  and 
enhancing  aquatic  resources  while 
providing  for  the  permitting  of 
reasonable  economic  development  and 
public  infrastructure,  in  coordination 
with  local  land  use  plans  and  a  regional 
Multi-Species  Habitat  Conservation  Plan 
(MSHCP)  being  developed  by  the  U.S. 
Fish  and  Wildlife  Service  for  western 
Riverside  County.  The  SAMP  will 
provide  a  framework  for  a  long-term 
programmatic  permitting  process  for 
projects  in  the  watersheds  subject  to  the 
Corps  of  Engineers'  permit  authority 
under  section  404  of  the  Clean  Water 
Act.  Section  404  of  the  Clean  Water  Act 
regulates  the  discharge  of  dredged  or  fill 
material  into  waters  of  the  United 
States,  including  wetlands. 

In  addition,  the  SAMP  will  include  a 
comprehensive  reserve  program  for  the 
protection,  restoration,  and  management 
of  aquatic  resources  within  the  study 
area. 

FOR  FURTHER  INFORMATION  CONTACT: 
(Jiirstion.'.  about  the  proposed  action 
■iiid  DEIS  can  be  answered  by:  Dr.  Fari 
Tabatabai,  SAMP  Program  Coordinator, 
(213)452-3291. 
ftabatabai@spl.usace.army.mil, 
Regulatory  Branch  (CESPL-CO-RS), 
U.S.  Army  Corps  of  Engineers,  Los 
Angeles  District,  PO  Box  532711.  Los 
.\ncple';   California  90053-2325. 
SUPPLEMENTARY  INFORMATION: 

1 .  Proposed  Action :  The  Corps  of 
Engineers  utilizes  Special  Area 
Management  Plans  to  assist  in  long-term 


planning  for  regulator*'  actions  under 
section  404  of  the  Clean  Water  Act  that 
in\olve  large  areas,  complex  projects. 
and  sensitive  aquatic  resources.  The 
subject  SAMP  study  area  consists  of  San 
Iacinto  River  and  Upper  Santa  Margarita 
River  watersheds  located  in  western 
Riverside  C(3untv 

The  SAMP  will  describe  an  approach 
and  a  set  of  actions  to  preserve, 
enhance,  and  restore  aquatic  resources, 
while  allowing  reasonable  economic 
development  and  construction  and 
maintenance  of  public  infrastructure 
facilities  within  the  study  area.  Key 
objectives  of  the  SAMP  for  these  two 
watersheds  in  western  Riverside  County 
are  to:  (1)  Evaluate  the  extent  and 
condition  of  existing  aquatic  resoiu-ces; 
(2)  develop  a  comprehensive  reser\'e 
program  for  the  protection,  restoration 
and  management  of  aquatic  resources; 
and  (3)  identih  and  evaluate  alternative 
land  development  scenarios  in  the 
context  of  t)ie  aquatic  resource  reserve 
program.  Based  on  the  SAMP,  the  Corps 
of  Engineers  will  identify'  potential  areas 
and/or  activities  suitable  for 
authorization  using  programmatic 
permitting  procedures  under  section 
404  of  the  Clean  Water  Act.  Activities 
that  mav  be  authorized  using  such 
programmatic  permitting  procedures 
include,  but  are  not  limited  to,  the 
construction  of  public  infrastructuire 
such  as  roads,  flood  control  projects  and 
utilities,  maintenance  of  public 
facilities,  and  residential,  commercial, 
industrial,  and  recreational 
development. 

The  Corps  of  Engineers  will  develop 
the  SAMP  in  close  coordination  with 
other  agencies,  including  the  U.S.  Fish 
and  Wildlife  Service,  the  U.S. 
Environmental  Protection  Agency,  and 
the  California  Regional  Water  Quality 
Control  Boards,  as  necessary.  The  Corps 
of  Engineers  encourages  active 
participation  by  County  and  local 
governments,  concerned  landowners 
and  the  general  public 

The  California  Department  of  Fish 
and  Game  will  cooperate  in  the  SAMP 
process  by  formulating  a  Master 
Streambed  Alteration  Agreement 
(MSAA)  under  sections  1601  and  1603 
of  the  California  Fish  and  Game  Code 
for  activities  in  the  SAMP  study  area 
that  affect  lakes,  rivers,  streams  and 
associated  riparian  habitats  subject  to 
the  Departments  jurisdiction. 

The  environmental  analysis  and  the 
SAMP  will  be  presented  in  a  joint 
federal  and  state  document.  The 
California  Department  of  Fish  and  Game 
will  prepare  a  Program  Environmental 
Impact  Report  (EIR)  in  accordance  with 
the  California  Environmental  Quality 
Act  (CEQA)  for  the  actions  described  in 


the  S.A.MP  .\  separate  CEQA  Notice  of 
Preparation  (NOP)  will  be  prepared  and 
published  by  the  Department.  The  Corps 
of  Engineers  and  the  Department  of  Fish 
and  Game  will  work  cooperatively  to 
prepare  a  )oint  EIS/EIR  document,  and 
to  coordinate  the  public  noticing  and 
hearing  processes  under  federal  and 
state  laws. 

2.  Alternatives:  Alternatives  that  may 
be  considered  include  the  following  two 
categories: 

\.  No-SAMP  alternatives  (also  called 
No- Action  alternatives):  (a)  No  SAMP 
would  be  prepared,  all  future 
development  would  be  reviewed  under 
the  current  project-by-project  review;  (b) 
No  construction  requiring  a  DA  permit 
would  occur. 

II.  SAMP  alternatives:  Alternatives 
that  may  be  considered  under  this 
category  include  those  based  on  the 
following  goals:  (a)  Maximize 
opportunities  to  protect,  restore,  and 
manage  aquatic  resources  while 
allowing  minimal  impacts  to  aquatic 
resources;  (b)  minimize  new  impacts  to 
aquatic  resources  in  areas  containing 
high  hydrologic.  water  quality,  and 
habitat  integrity,  or  in  low  integrity 
areas  that  serve  as  important  corridors 
or  regionally  rare  aquatic  resources;  and 
(c)  limit  new  impacts  in  aquatic 
resources  that  provide  habitat  for  federal 
and  state  listed  aquatic  species. 
Programmatic  DA  Permit(s)  would  be 
issued  for  specifically  identified 
activities  and  permitting  criteria  would 
be  established  for  other  future  activities 
pursuant  to  the  requirements  of  section 
404  of  the  Clean  Water  Act.  SAMP 
alternatives  would  be  developed  in 
consideration  of  the  on-going  MSHCP 
that  seek  to  maximize  the  opportunities 
to  protect,  restore  and  manage  aquatic 
resources.  SAMP  alternatives  also 
would  address  alternative  methods  and 
institutional  arrangements  for  aquatic 
resource  reserve  management. 

3.  Scoping  Process:  The  Corps' 
scoping  process  for  the  DEIS  will 
involve  soliciting  written  comments  and 
a  public  meeting.  Potentially  significant 
issues  to  be  analyzed  in  the  DEIS 
include  aquatic  resources,  surface  water 
quality,  threatened  and  endangered 
species,  and  cultural  resources. 

4.  Other  environmental  review, 
consultation  requirements  or 
considerations  include  compliance  with 
section  106  of  the  National  Historic 
Preservation  Act  and  section  7  of  the 
Endangered  Species  Act. 

Public  Scoping: 

A  public  scoping  meeting  to  receive 
input  on  the  scope  of  the  DEIS  will  be 
conducted  on  January  23.  2003  at  6:30- 
9  pm.  at  the  Simpson  Center  located  at 
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305  E.  Uovunshiro  Avunuo.  Hemet.  ».A 
92543.  This  meeHng  will  address  both 
the  DEIS  for  the  SAMP  and  the  EIR  for 
the  MSAA.  The  public  scoping  will  be 
conducted  in  an  open-house  format. 

S(  hcdule 

The  estimated  date  the  DEIS  will  be 
made  available  to  the  public  is 
November  2003. 

Dated;  Dei:ember  16.  2002. 
Richard  G.  Thompson, 

Colonel,  ('..S  Arwy.  District  Engineer. 

jFR  Doc.  02-32457  Filed  12-24-02:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  ot  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

summary:  The  Leader.  Regulatory 

Management  Group.  Office  of  the  Chief 

Information  Officer,  invites  comments 

on  the  proposed  information  collection 

requests  as  required  by  the  Paperwork 

Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 

.submit  comments  on  or  before  February 

24.  2003. 

suPPi  FMENTARY  INFORMATION:  Section 

II'        tlu"  i'apti  .\    :^     ••(luction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Ofru:e  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  pro<;ess 
would  defeat  the  purpose  of  the 
information  collec:tion.  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement.  (2) 
title;  (3)  summary  of  the  collection:  (4) 
description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
respondents  and  frequency  of 
collection:  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  c(jmment 
addressing  the  following  issues:  (1)  Is 


this  collection  necessary  to  the  proper 
functions  of  the  Department:  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate:  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  19.  2002. 
John  0.  Tressler. 

Leader,  Regulatory  Management  Group. 
Office  of  the  Chief  Information  Officer. 
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Type  of  Review:  Revision  . 

Title:  The  Evaluation  of  Exchange. 
Language,  International  and  Area 
Studies  (EELIAS),  NRC.  FLAS.  IIPP. 
UlSFUL.  BIE.  GIBE.  AORC,  Language 
Resource  Centers  (LRC).  International 
Studies  and  Research  (IRS).  Fulbright- 
Hays  Faculty  Research  Abroad  (FRA). 
Fulbright-Hays  Doctoral  Dissertation 
Research  Abroad  (DDRA).  Fulbright- 
Hays  Seminars  Abroad  (SA).  Fulbright- 
Hays  Group  Projects  Abroad  (GPA).  and 
the  Technology  Innovation  and 
Cooperation  for  Foreign  Information 
Access  (TICFIA)  Programs. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  2.595. 
Burden  Hours:  30.770. 

Abstract:  LRC.  IRS.  FRA.  DDRA.  SA. 
GPA.  and  TICFIA  are  being  added  for 
clearance  to  the  system  that  already 
contains  seven  other  programs. 
Information  collection  assist 
International  Education  and  Graduate 
Programs  Services  (lEGPS)  in  meeting 
program  planning  and  evaluation 
requirements  Program  officers  require 
performance  information  to  justify 
continuation  funding,  and  grantees  use 
this  information  for  self  evaluations  and 
to  request  continuation  funding  from 
the  Department  of  Education. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue.  SW.,  Room  4050.  Regional 
Office  Building  3.  Washington.  DC: 
20202-4651  or  to  the  e-mail  address 
vivian_reese®ed.gov.  Requests  may  also 
be  faxed  to  202-708-9346  Please 
specify  the  complete  title  of  the 
information  collection  when  making 
your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 


his  e-mail  address  foe.Schubart@ed.gov. 

Individuals  who  use  a 

telecommunications  device  for  the  deaf 

(TDD)  may  call  the  Federal  Information 

Relay  Service  (FIRS)  at  1-800-877- 

8339. 

|FR  Do.    (17-  r'4fil  Filed  12-24-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  i)cpdiiiiit;iii  uf  Education. 
summary:  The  Leader,  Regulatory 
Management  Group.  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
24  200:? 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  use.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
espe<;ially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessar>'  to  the  proper 
functions  of  the  Department:  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner:  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  uf  the  information  to  be 


Federal  Register /'Vol.  67.  N'o    248 /Thursday.  Derpmher  26    2002  'Notirp' 


-8789 


collected:  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents.  Iik  hiding 
through  the  use  of  information 
technology. 

Dated;  December  20.  2002. 

)ohn  D.  Tressler, 

Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Offitp  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  Program  for  International 
Student  Assessment  (PISA).      , 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
household;  State,  Local,  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden;  Responses:  10,800. 

Burden  Hours:  28,125. 

Abstract:  The  Program  for 
International  Student  Assessment 
(PISA)  is  a  new  system  of  international 
assessments  that  focus  on  15-olds' 
capabilities  in  reading  literacy, 
mathematics  literacy,  and  science 
literacy.  PISA  2000  was  the  first  cycle 
of  PISA,  which  will  be  conducted  every 
three  years,  with  a  primary  focus  on  one 
area  for  each  cycle.  PISA  2000  focused 
on  reading  literacy:  mathematics 
literacy  will  be  the  focus  in  2003,  and 
science  literacy  in  2006.  In  addition  to 
assessment  data.  PISA  provides 
background  information  on  school 
context  and  student  demographics  to 
benchmark  performance  and  inform 
policy. 

Written  requests  for  information 
■should  be  addressed  to  Vivian  Reese. 
Dppartnipnt  of  Education.  400  Maryland 
Avenue,  SW..  Room  40.50.  Regional 
Office  Building  3,  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
Vivian  reese@ed.gov.  Requests  may  also 
be  faxed  to  202-708-9346.  Please 
specify  the  complete  title  of  the 
information  collection  when  making 
your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 
[FR  Doc.  02-32526  Filed  12-24-02:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Dppdrtment  of  Education. 
summary:  The  Leader,  Regulatory 
Manat;ement  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
27.  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street,  NW..  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen  F._Lee@oinb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
J50b  ol  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  anv  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulator.'  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement:  (2) 
title:  (3)  summary  of  the  collection:  (4) 
description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection:  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment. 

Dated;  December  19.  2002. 
John  D.  Tressler, 

Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

OflRce  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 


Title:  National  Assessment  of 
Educational  Progress  (NAEP):  2003 
Charter  Schools  Questions. 

Frequency:  One  time. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  658.800. 

Burden  Hours:  169.101. 

Abstract:  The  charter  schools  in  the 
NAEP  sample  will  complete  the  NAEP 
School  Questionnaire,  through  which 
they  will  provide  information  on 
instructional  organization  and  time, 
parental  involvement,  stability  of  the 
teaching  staff,  and  characteristics  of  the 
student  body.  The  purpose  of  the  NAEP 
Charter  School  Questions  is  to  be  able 
to  describe  the  schools  in  terms  of  some 
key  features  unique  to  charter  schools. 
There  is  no  one  kind  of  charter  school — 
who  they  serve,  how  they  are  funded, 
how  they  operate,  and  to  whom  they 
must  report  varies  depending  on  state 
legislation  and  the  terms  of  the  charter. 
Nevertheless,  it  is  important  for  NAEP 
to  be  able  to  describe  the  charter  schools 
in  the  sample  so  that  the  results  can  be 
interpreted  in  a  meaningful  way. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  4050.  Regional 
Office  Building  3,  Washington.  DC 
20202-4651  or  directed  to  her  e-mail 
address  Vivian.Reese@ed.gov.  Requests 
may  also  be  faxed  to  202-708-9346. 
Please  specify  the  complete  title  of  the 
information  collection  when  making 
your  request.  Comments  regarding 
burden  and/or  the  collection  activity 
requirements  should  be  directed  to 
Kathy  Axt  at  her  e-mail  address 
Kathy.Axt@ed.gov.  Individueds  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(PR  Dor.  02-32459  Filed  12-24-02:  8:45  am]     ' 
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DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Revtew 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
27.  2003. 
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ADOHtssES:  Written  comments  should 
..    ,  i.li.-.s.(i  to  the  Office  of 
liiluiiiidtudi  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer. 
Ckjpartment  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street.  NW..  Room  10235.  New 
Executive  Office  Building.  Washington, 
DC  20503  or  should  b«!  electronically 
mailed  to  the  internet  address 

lUPPLfcMfcNTAHV   iNt-UHMATlON:   SeCtion 

'>  of  the  Paperwork  Reduction  Act  of 
i'^*.)  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  ( 1 )  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  December  19.  2002. 

|ohn  D.  Tressler, 

Leader.  Hegulatory  Management  Group. 
Office  of  the  Chief  Information  Officer 

()fVl(  «•  ot  !l\f  (   Inrt  I  111,1111  i.il  I  itllcer 

Type  of  Heview:  Revision. 

Title:  Small  Business  Innovation 
Research  (SBIR)  Program— Phase  I— 
Grant  Application  Package. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profit. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  250. 

Burden  Hours:  10,000. 

Abstract:  This  application  package 
invites  small  business  concerns  to 
submit  a  Phase  I  researt:h  applic;ation  for 
the  Small  Business  Innovation  Research 
(SBIR)  program.  This  is  in  response  to 
Pub.  L.  106-554,  the  "Small  Business 
Reauthorization  Act  of  2000,  H.R.  5667" 


(the  "Act")  enacted  on  December  21. 
2000.  The  Act  requires  certain  agencies, 
including  the  Department  of  Education 
(ED),  to  establish  a  Small  Business 
Innovation  Research  (SBIR)  program  by 
reserving  a  statuton,'  percentage  of  their 
extramural  research  and  development 
budgets  to  be  awarded  to  small  business 
concerns  for  research  or  R&D  through  a 
uniform,  highly  competitive,  three- 
phase  process  each  fiscal  year. 

This  collection  is  being  submitted 
under  the  Streamlined  Clearance 
Process  for  Discretionary  Grant 
Information  Collections'(1890-0001). 
Therefore,  the  30-day  public  comment 
period  notice  will  be  the  only  public 
comment  notice  published  for  this 
information  collection. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue.  SW.,  Room  4050,  Regional 
Office  Building  3.  Washington.  DC 
20202-4651  or  directed  to  her  e-mail 
address  Vivian.Reese@ed.gov.  Requests 
may  also  be  faxed  to  202-708-9346. 
Please  specify  the  complete  title  of  the 
information  collection  when  making 
your  request.  Comments  regarding 
burden  and/or  the  collection  activity 
requirements  should  be  directed  to 
Kathy  Axt  at  her  e-mail  address 
Kathy.Axt®ed.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

|FR  Doc.  02-32460  Filed  12-24-4)2;  8:45^am| 
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DEPARTMENT  OF  EDUCATION 

RIN  1820  ZAl J 

Access  to  Telework  Fund 

AGENCY:  Oltici;  ul  Special  Lducation  and 

Rehabilitative  Services.  Department  of 

Education. 

ACTION:  Notice  of  proposed  priority  and 

proposed  application  and  project 

requirements. 

SUMMARY:  The  Assistant  Secretary  for 
special  Education  and  Rehabilitative 
Services  proposes  a  priority  and 
application  and  project  requirements  for 
an  Access  to  Telework  Fund  (ATF).  The 
Assistant  Secretary  may  use  this  priority 
and  the  requirements  for  competitions 
in  fiscal  year  (FY)  2002  and  later  years. 
We  take  this  action  to  expand 
employment  opportunities  for 
individuals  with  disabilities  by 
providing  greater  access  to  computers 
and  other  equipment  that  will  allow 
them  to  work  from  home  if  they  choose. 


Grants  would  be  made  to  States, 
including  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands.  Guam. 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  American  Indian  tribal 
governments  to  enable  them  to  provide 
loans  to  individuals  with  disabilities  to 
purchase  computers  and  other 
equipment  for  this  purpose. 
DATES:  We  must  receive  your  comments 

:      I  >i>f. ire  January  27.  2003. 
ADDRESSES:  Address  all  comments  about 
this  proposed  priority  and  proposed 
application  and  project  requirements  to 
Pamela  Martin,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
room  3314,  Switzer  Building. 
Washington.  DC  20202-2645.  If  you 
prefer  to  send  your  comments  through 
the  Internet,  use  one  of  the  following 
addresses:  Pamela.Martin@ed.gov  or 
Gayle.Palumbo@ed.gov. 

You  must  include  the  term  "Access  to 
Telework  Fund"  in  the  subject  line  of 
\riiir  i-Ioftrnnit   m'"i<^BP 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Martin.  Telephone  (202)  205- 
8494  or  via  Internet: 
Pamela.Martin@ed.gov. 

Or  Gayle  Palumbo.  U.S.  Department 
of  Education.  Rehabilitation  Services 
Administration,  50  United  Nations 
Plaza,  room  215,  San  Francisco.  CA 
94102.  Telephone  (415)  556-^071  or  via 
Internet:  Gayle.Palumbo@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-4475. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  ^rint.  or 
computer  diskette)  on  request  to  one  of 
the  cnnr.ii  »  p-TV!  ii-  li-^ted  under  FOR 
FURTHER  INFORMATION  CONTACT 
SUPPLEMENTARY  INFORMATION: 

Itu  itiitiori  to  (  (imnu'iil 

We  invite  you  to  submit  comments 
regarding  this  proposed  priority  and  the 
proposed  application  and  project 
requirements.  To  ensure  that  your 
comments  have  maximum  effect  in 
developing  the  notice  of  final  priority 
and  final  application  and  project 
requirements,  we  urge  you  to  be  specific 
about  any  recommended  changes.  We 
are  particularly  interested  in  receiving 
comments  on  the  following  topics: 

1.  Eligible  applicants  for  the  Access  to 
Telework  Fund,  including  who  may 
apply  for  an  ATF  grant  and  the 
implications  of  allowing  more  than  one 
agency  within  a  State  to  receive  a  grant. 

2.  The  authorized  activities  under  this 
program  and  appropriate  uses  of  grant 
funds. 
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3.  The  definition  of  "telework,"  as  it 

appears  in  this  priority. 

4   Requirements,  including  reporting 
requirements,  and  procedures 
considered  essential  in  the 
establishment  of  this  loan  program  and 
vvhu  h  should  be  included  under 
"Application  and  Project 
Requirements."  For  example,  comments 
are  welcome  on  more  specific  outcome^ 
measures  needed  to  evaluate  the  impact 
of  the  program 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulator}'  burden  that  might  result  from 
this  proposed  priority.  Please  let  us 
know  of  any  further  opportunities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  this  proposed  priority  in  room 
3038.  Switzer  Building.  330  C  Street. 
SW.,  Washington,  DC,  between  the 
hours  of  8:30  a.m.  and  4  p.m..  Eastern 
time.  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

.\ssistance  to  Individuals  With 
Di.sabiiities  in  Reviewing  the 
Rulemaking  Rpf  ord 

Un  request,  we  will  supply  an 
appropriate  aid.  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  this  proposed  priority  If  you 
want  to  schedule  an  appointment  for 
this  type  of  aid.  please  contact  one  of 
the  individual';  listed  under  FOR 
FURTHER  INFORMATION  CONTACT 

We  will  announce  the  final  priority 
and  final  application  and  project 
requirements  in  a  notice  in  the  Federal 
Register.  We  will  determine  the  final 
pnunty  and  final  application  and 
project  requirt^ments  after  considering 
responses  to  this  notice  and  other 
information  available  to  the  Department. 
This  notice  does  not  preclude  us  from 
proposing  or  funding  additional 
priorities,  subject  to  raeetmg  applicable 
rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  this  proposed  priority  and  proposed 
application  and  project  requirements,  we 
invite  applications  through  a  notice  in  the 
Federal  Register. 


Priority 

Access  to  Telework  Fund 

The  proposed  prioritv  would 
implement  the  .'\ccess  to  Telework  Fund 
(ATF)  proposed  b\  the  President  in  his 
Mew  Freedom  Initiative  This  new 
program  would  enable  States,  including 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
I'nited  States  \'irgin  islands.  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Maciana 
Islands,  and  American  Indian  tribes  to 
provide  loans  to  individuals  with 
disabilities  to  purchase  computers  and 
other  equipment  so  they  can  work  from 
home 

The  ATF  will  be  conducted  under 
section  303(b)  of  the  Rehabilitation  Act 
of  1973.  as  amended  (Act).  The 
proposed  priority  supports  section 
303(b)  by  furthering  the  purposes  of  the 
Act,  specifically  by  empowering 
individuals  with  disabilities  to 
maximize  employment,  economic  self- 
sufficiency,  independence,  and 
inclusion  and  integration  into  society. 

Background:  In  February  of  2001.  the 
President  introduced  his  New  Freedom 
Initiative  to  help  Americans  with 
disabilities  by  increasing  access  to 
assistive  technologies,  expanding 
educational  opportunities,  increasing 
the  ability  of  Americans  with 
disabilities  to  integrate  into  the 
workforce,  and  promoting  increased 
access  into  daily  community  life.  As  a 
part  of  this  initiative,  the  ATF  was 
proposed  to  increase  the  participation  of 
Americans  with  disabilities  in  the 
workforce  by  expanding  telework 
opportunities. 

We  anticipate  that  many  employers 
will  pro\ide  employees  with  the 
equipment  they  need  to  telework.  We 
wish  to  emphasize  that  this  program 
does  not  relieve  covered  employers  from 
their  obligations  under  the  Americans 
with  Disabilities  Act  (ADA).  However, 
we  realize  that  some  individuals  with 
disabilities  need  an  alternative 
mechanism  to  access  computers  and 
other  needed  equipment  not  provided 
bv  an  employer  to  enable  them  to  work 
from  home  the  Access  to  Telework 
Fund  will  provide  that  alternative 
mechanism. 

The  employment  rate  for  people  with 
disabilities  is  unacceptably  low  and  for 
individuals  with  significant  disabilities 
it  is  even  lower.  Yet  most  people  with 
disabilities  who  can  work,  but  do  not 
have  jobs,  say  that  they  would  like  to 
work  and  contribute  to  the  country's 
economy.  However,  individuals  with 
disabilities  experience  many  barriers  to 
employment,  including  inadequate 
transportation,  fatigue,  inaccessible 


work  environments,  and  the  need  for 
personal  assistance.  For  many,  these 
barriers  can  be  reduced  or  eliminated 
through  the  availability  of  viable 
alternatives  such  as  telework  and  other 
alternative  work  options. 

Telework  and  other  alternative  work 
options,  such  as  home-based  self- 
employment,  are  rapidly  expanding 
employment  options  in  the  emerging 
information  age.  These  work  options 
provide  employment  opportunities  to 
many  Americans  who  want  or  need  a 
flexible  work  environment.  Americans 
with  disabilities  should  have  the  same 
access  to  pursue  employment 
opportunities  in  traditional  and 
alternative  work  settings  as  other 
members  of  society. 

Promoting  telework  options  may  also 
bring  more  individuals  with  disabilities 
into  the  labor  market.  Many  individuals 
with  disabilities,  and  individuals  with 
chronic  illnesses,  may  not  be  aware  of 
how  new  technologies  can 
accommodate  flexible  work  schedules 
and  expand  employment  options. 
Becoming  more  aware  of  what  is 
available,  and  that  options  do  exist,  may 
open  more  doors  to  employment.  The 
availability  of  telework  and  other 
flexible  work  arrangements  for  people 
with  disabilities  can  reduce  or  eliminate 
barriers  to  employment.  Some 
employees  may  want  or  need  to 
telework  almost  exclusively,  while 
others  may  choose  to  work  from  home 
only  if  the  need  arises.  These 
alternatives  can  mean  the  difference 
between  being  able  to  work  and  not 
being  able  to  work. 

Computer  technology  and  the  Internet 
have  tremendous  potential  to  broaden 
the  lives  and  increase  the  independence 
and  employment  of  many  people  with 
disabilities.  However,  the  computer  and 
Internet  revolution  has  not  reached  as 
many  people  with  disabilities  as  the 
population  without  disabilities.  Only  25 
percent  of  people  with  disabilities  own 
a  computer,  compared  with  66  percent 
of  U.S.  adults  without  disabilities,  and 
only  20  percent  of  people  with 
disabilities  have  access  to  the  Internet, 
compared  with  40  percent  of  U.S. 
adults. 

The  primary  barrier  to  wider  access  to 
computer  equipment  is  cost.  Computers 
with  adaptive  technology  [e.g.,  screen 
readers,  voice  synthesizers,  adaptive 
keyboards,  and  specialized  software) 
can  cost  as  much  as  $20,000.  The 
median  income  of  Americans  with 
disabilities  is  far  below  the  national 
average.  Thus,  for  many  individuals 
with  disabilities,  owning  a  computer 
with  adaptive  technology  is 
prohibitively  expensive. 
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It  IS  olten  very  dillicult  for 
individuals  with  disabilities  to  save 
enough  money  to  purchase  computer  or 
other  necessary  office  equipment.  Cash 
benefit  programs  do  not  provide 
sufficient  funds  for  both  living  expenses 
and  savings,  and  income  support 
programs  limit  the  amount  of  assets  a 
person  can  accumulate.  For  a  number  of 
reasons,  people  with  disabilities  often 
find  it  difficult  to  access  loans  as  a 
method  to  purchase  necessary 
equipment.  For  example,  they  may  have 
insufficient  cash  or  collateral,  lack  an 
appropriate  credit  rating,  or  face 
attitudinal  barriers. 

Proposed  Priority:  Under  34  CFR 
75.105  (c)(3)  we  propose  to  give  an 
absolute  preference  to  applications  that 
meet  the  following  priority.  Under  an 
absolute  priority  we  consider  only 
applications  that  meet  the  priority. 

This  priority  supports  grants  to  States 
for  the  establishment  of  an  Access  to 
Telework  Fund  to  provide  loans  to 
individuals  with  disabilities  for  the 
purpose  of  purchasing  computers  and 
other  equipment,  including  adaptive 
equipment,  so  that  the  individuals  with 
disabilities  can  telework  from  home. 

The  term  "telework"  typically 
encompasses  work  that  can  be 
performed  effectively  from  home  or 
from  other  designated  sites  away  from 
the  office,  such  as  work  on  the  road  or 
at  a  telework  center.  For  the  purposes  of 
this  program,  telework  is  limited  to 
work  that  can  be  performed  effectively 
from  home  and  does  not  include  work 
from  the  road  or  a  telework  center. 
Successful  applicants  will  develop 
programs  that  will  enable  them  to 
provide  loans,  for  the  purchase  of 
computers  and  other  equipment,  to 
individuals  with  disabilities  who  want 
to  work  at  home  as  an  employee,  a 
contractor,  or  work  in  home-based  self- 
employment  on  a  full-  or  part-time 
basis.  Individuals  with  disabilities  who 
are  employees  and  work  from  home  for 
part  of  the  work  week  are  eligible  for 
loans  for  equipment  they  need  while 
working  at  home. 

Consistent  with  legislative  history,  the 
Department  intends  to  give  grantees  the 
flexibility  to  design  and  implement  the 
Access  to  Telework  program  in  a 
manner  that  will  encourage  individuals 
with  disabilities  to  apply  for  loans 

Eligible  Applicants:  State  agencies 
from  the  50  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  United  States  Virgin  Islands, 
Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  are  eligible  to  apply  for  ATF 
grants.  These  agencies  may  include,  but 
are  not  limited  to.  State  vocational 
rehabilitation  agencies:  State 


employment  agencies;  State  agencies 
currently  administering  programs  under 
the  Assistive  Technology  Act,  including 
the  Assistive  Technology  State  Grant 
Program  or  the  Alternative  Financing 
Program;  Governors'  offices;  or  other 
appropriate  State  agencies.  Applicants 
may  also  include  consortia  of  State 
agencies,  with  one  agency  acting  as  the 
official  applicant  for  the  grant. 

Governing  bodies  of  American  Indian 
tribes  located  on  Federal  and  State 
reservations  (and  consortia  of  those 
governing  bodies)  consistent  with 
section  7(19)(B)  of  the  Act  are  also 
eligible  to  apply  for  ATF  grants. 

More  than  one  agency  within  a  State 
may  apply  for  a  grant,  but  there  must  be 
coordination  and  communication 
between  Rrantees  in  anv  single  State 

Atiiilii  alum  and  I'micd  Ki'tjuin'riH'iils 

In  accordance  with  the  application 
and  project  requirements  that  follow, 
applicants  under  this  competition  must 
successfully  demonstrate  that  they  will: 

A.  Achieve  the  program's  short-term 
goal  of  increasing  access  to  technology 
for  disabled  individuals  through  the 
provision  of  loans  that  must  be  used  to 
purchase  computers  and  other 
equipment,  including  adaptive 
equipment,  so  that  individuals  with 
disabilities  can  telework  from  home; 
and 

B.  Achieve  the  program's  long-term 
goal  of  increasing  employment 
opportunities  and  competitive 
employment  outcomes  for  individuals 
with  disabilities. 

Application,  matching,  reporting,  and 
other  project  requirements  are  as 
follows: 

.\.  fientral  KtMjuir  rnifiits  tcif 
\|))ilii  atiK  undt'i  Ihis  (  oiiipi'tition 

11)  bach  applicant  undi-T  the  ATF 
competition  must  provide  information. 
in  its  application,  on  the  manner  in 
which  its  proposed  loan  program  will 
expand  employment  opportunities  for 
individuals  with  disabilities  by 
including  information  on  the  expected 
impact  and  outcomes  of  the  project. 
More  specifically,  applicants  must 
project  a  goal  of  how  many  people  could 
achieve  employment  outcomes  with  the 
level  of  grant  funding  being  requested. 
Applicants  also  must  be  specific  about 
what  data  they  will  collect  in  order  to 
measure  project  outcomes  against  the 
goal.  Additional  outcome  measures, 
such  as  increases  in  salary  or  customer 
satisfaction  levels,  must  also  be 
included  to  support  the  aoplication. 

(2)  Each  applicant  is  allowed 
flexibility  in  the  development  of  its 
proposed  loan  program  under  the 
Access  to  Telework  Fund.  However,  the 


proposed  loan  procedure •^  .tnd  criteria 
must  be  explained  in  the  application  for 
funding.  At  a  minimum,  the  application 
must  contain  the  following: 

(a)  Procedures  that  provide  for  the 
timely  review  and  processing  of  loan 
applications  and  that  include  methods 
and  processes  that  reduce  paperwork 
and  duplication  of  effort,  particularly  as 
they  relate  to  the  needs  and  eligibility 
of  individuals  with  disabilities  to 
receive  loans  from  the  project, 
including — 

(i)  Loan  application  procedures; 

(ii)  The  criteria  whereby  an  individual 
with  a  disability  may  qualify  forla  loan, 
including  criteria  for  determining  credit 
worthiness;  and 

(iii)  If  proposed,  the  description  of 
any  appeal  process  for  applicants  who 
are  denied  loans. 

(b)  The  type  or  types  of  alternative 
financing  mechanisms  the  applicant  is 
proposing  to  provide  as  part  of  the 
project  and  in  conjunction  with 
contracting  organizations,  if  any. 
including — 

(i)  A  low-interest  loan  program; 

(ii)  An  interest  buy-down  program; 

(iii)  A  revolving  hind; 

(iv)  A  loan  guarantee  or  insurance 
program;  and 

(v)  Any  other  mechanism  that  meets 
the  requirements  and  intent  of  this 
program  and  is  approved  by  the 
Secretary. 

(c)  Policies,  procedures,  and 
specifications  related  to  the  awarding 
and  collection  of  loans,  including — 

(i)  Minimum  and  maximum  loan 
amounts; 

(ii)  Criteria  for  determining  the 
amount  of  a  loan,  the  interest  on  loans, 
and  how  interest  will  be  determined; 

(iii)  Loan  repayment  and  collection 
procedures,  including  procedures  for 
handling  situations  in  which 
individuals  are  delinquent  in  repayment 
or  default  on  loans,  and  the 
consequences  of  defaulting  on  a  loan; 
and 

(iv)  If  appropriate,  possibilities  for 
deferral  of  repayment  and  loan 
forgiveness  under  specified 
circumstances. 

(d)  Outreach  and  marketing  strategies 
the  applicant  proposes  to  use  to  inform 
individuals  with  disabilities  and  other 
appropriate  target  groups  about  the 
program. 

(3)  Each  applicant  must  provide 
information,  in  its  application,  on  the 
procedures  to  be  used  to  ensure  the 
individuals  with  disabilities  who 
receive  loans  under  this  program  intend 
to  work  from  home. 

(4)  If  an  applicant  chooses  to  enter 
into  contracts  with  private  financial 
institutions,  banks,  credit  unions,  other 
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State  agencies,  or  community-based 
organizations  to  administer  the  Access 
to  Telework  Fund,  each  t  untrac  t  mu.st 
include — 

(a)  A  provision  requiring  that  the 
jirogram  funds,  including  the  Federal 
and  non-Federal  shares  nf  the  c:ost  of  the 
program,  be  administered  in  a  manner 
con-Mstent  with  the  requirements  of  this 
[irt)gram:  and 

(h)  Provisions  for  contract  oversight 
and  evaluation  in  order  to  protect 
Federal  financial  interests 

(5)  Each  applicant  must  provide  a 
description  of  each  organization,  if  any, 
that  it  intends  to  use  by  contract  or 
other  arrangements  to  carr\'  out  the 
Access  to  Telework  Fund.  The  role  and 
responsibilities  of  each  organization 
must  also  be  included. 

B.  Application  Assurances 

Each  applicant  must  provide  the 
following  assurances  in  its  application: 

(1)  ATF  funds  will  not  be  used  as  a 
substitute  for  employer  responsibilities 
under  the  ADA  or  to  fulfill 
responsibilities  of  other  parties  under 
the  ADA 

(2)  All  Federal  and  matching  funds 
that  support  the  Access  to  Telework 
Fund,  including  all  principal  and 
interest  repaid  during  the  life  of  the 
program,  will  be  placed  in  a  permanent 
separate  account  and  identified  and 
accounted  for  separately  from  any  other 
funds. 

(3)  The  funds  specified  in  paragraph 
(B)(2)  will  be  invested  in  low  risk 
securities  in  which  a  regulated 
insurance  company  may  invest  under 
the  laws  of  the  State. 

(4)  Funds  comprised  of  the  principal 
and  interest  from  the  account  described 
in  paragraph  (B)(2)  and  any  interest  or 
in\  estment  income  that  accrues  on  or 
den\  es  from  the  investments  noted  in 
paragraph  {B)(3)  must  also  be  available 
to  support  the  Access  to  Telework  Fund 

(5)  ATF  funds  will  be  used  to 
supplement  and  not  supplant  Federal 
(funding  other  than  through  this 
program),  State,  and  local  public  funds 
used  to  support  similar  services  to 
individuals  with  disabilities. 

(fi)  The  ATF  program  will  be 
continued  on  a  permanent  basis  or  for 
as  long  as  funding  exists  to  support  such 
a  program,  including  funding  identified 
m  paragraphs  (B)(2)  and  (B)(3). 

(7)  The  grantee  will  administer  the 
funds  with  the  same  judgment  and  care 
that  a  pers(jn  of  prudence,  discretion, 
and  intelligence  would  exercise  in  the 
management  of  his  or  her  own  fiiiani  lal 
affairs. 

(8)  Materials  used  by  potential  loan 
applicants  to  obtain  information  on  loan 
availability,  eligibility  requirements, 


and  procedures  for  applying  for  a  loan 
will  be  provided  in  accessible  formats. 

(9)  The  project  will  coordinate  and 
share  information  and  resources  with 

other  ATF  projects  within  the  State,  as 
well  as  with  the  alternative  financing 
programs  such  as  those  funded  under 
titles  I  and  III  of  the  Assistive 
Technology  Act. 

(10)  Policies  and  procedures  will  be 
established  to  ensure  that  access  to  the 
ATF  will  be  given  to  consumers 
regardless  of  type  of  disability,  age, 
income  level,  or  type  of  computers  and 
other  equipment  for  which  financing  is 
requested  through  the  program. 

C.  Matching  Requirements  and 
Limitations  on  Indirect  Costs 

(1)  The  Federal  share  of  the  cost  of  the 
ATF  must  not  be  more  than  90  percent. 
Therefore,  each  applicant  must 
demonstrate  it  will  provide  at  least  10 
percent  of  the  total  program  cost  in  non- 
Federal  funds. 

(2)  The  grantee  must  provide  the  non- 
Federal  share  of  the  cost  of  the  ATF  in 
cash  from  State,  tribal,  local,  or  private 
sources. 

(3)  The  non-Federal  match 
requirement  must  be  met  within  the  12- 
month  project  period. 

(4)  Federal  hinds  may  be  drawn  down 
and  expended  before  or  after  the  non- 
Federal  match  requirement  is  met,  as 
long  as  the  match  is  provided  within  the 
12-month  project  period. 

(5)  Each  grantee  must  limit  indirect 
costs  charged  to  the  Federal  grant  to  10 
percent  of  the  total  direct  costs. 

D.  Reporting  Requirements 

Through  the  analysis  of  data  collected 

under  the  following  reporting 
requirements,  the  Secretary  will  assess 
grantee  success  in  meeting  the 
program's  overall  goals  of — 

(1)  Increasing  access  to  technology  for 
disabled  individuals:  and 

(2)  Increasing  employment 
opportunities  and  competitive 
emplovment  outcomes  for  individuals 
with  disabilities. 

Performance  measures  used  to 
determine  whether  the  goals  have  been 
accomplished  will  include —  numbers 
of  loans  made  to  individuals  with 
disabilities;  numbers  of  individuals  who 
obtained  telework  employment  as  a 
result  of  ATF  loans;  and  ATF  default 
rates.  Grantee  evaluation  svstems  must 
be  capable  of  collecting  and  analyzing 
this  and  the  following  additional 
required  information 

Each  grantee  must  collect  and  submit 
to  the  Secretary  the  following 
information  within  90  calendar  days 
after  the  end  of  the  project  period  and 
annually  thereafter,  for  as  long  as  an 


ATF  program  identified  in  paragraphs 
(B)(2)  and  (B)(3),  Application 
Assurances,  is  in  operation: 

(1)  The  total  financial  contribution  to 
the  project,  including  the  Federal  share 
and  non-Federal  matching 
contribujions,  and  the  source  of  the 
non-Federal  share. 

(2)  The  amount  of  ATF  funding 
requested  by  and  provided  to  each 
individual  consumer  applicant  for  a 
loan. 

(3)  The  total  number  of  loans 
requested  by  and  made  to  individuals 
with  disabilities  and  the  total  number  of 
loans  in  each  of  the  types  of  alternative 
financing  mechanisms  listed  in 
paragraph  (A)(2)(b). 

(4)  The  number  of  loan  applicants 
denied  and  the  reasons  for  denial. 

(5)  The  amount  and  terms  of  each 
loan  provided,  including  the  interest 
rate. 

(6)  The  types  of  equipment  financed 
through  the  project,  including  the  total 
number  of  each  type  of  equipment 
financed. 

(7)  Information  on  the  characteristics 
of  each  individual  with  a  disability 
served  under  the  project,  including 
demographic  information  such  as  age 
and  ethnicity;  type  of  disability; 
employment  status  at  the  time  of  loan 
application;  whether  the  consumer  tried 
to  secure  financial  support  from  other 
sources  and,  if  so,  a  description  of  those 
sources;  whether  the  individual 
consumer  went  to  work,  if  he  or  she  is 
teleworking  for  some  part  of  his  or  her 
job,  and  the  occupation  in  which  the 
individual  is  working;  the  hourly  salary 
the  individual  consumer  is  earning  and 
a  comparison  of  the  consumer's  salary 
with  that  reported  in  the  previous 
annual  ATF  report;  and  information  on 
whether  each  individual  has  repaid  his 
or  her  loan,  is  in  repayment  status,  is 
delinquent  on  repayments,  or  has 
defaulted  on  the  loan. 

(8)  A  bueakdown  of  expenditures  from 
the  ATF  program,  including  information 
on  the  amount  paid  in  direct  loans  to 
individuals  with  disabilities,  the 
amount  devoted  to  administrative  costs 
of  the  program,  and  the  nature  of  those 
administrative  costs. 

(9)  The  default  rate  under  the 
program. 

Executive  Order  12866 

This  notice  of  proposed  priority  and 
proposed  application  and  project 
requirements  has  been  reviewed  in 
accordance  with  Executive  Order  12866. 
Under  the  terms  of  the  order,  we  have 
assessed  the  potential  costs  and  benefits 
of  this  regulatory  action. 

The  potential  costs  associated  with 
this  notice  are  those  resulting  from 
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ruquirernunts  we  havu  deturmint'U  a,s 
necessary  for  administering  this 
program  effectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits— both  quantitative  and 
qualitative — of  this  notice,  we  have 
determined  that  the  benefits  of  the 
proposed  priority  and  proposed 
application  and  project  requirements 
justify  the  costs. 

We  have  also  determined  that  this 
regulatory  action  does  not  unduly 
interfere  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governmental  functions. 

Summary  of  potential  costs  and 
benefits:  The  Assistant  Secretary  has 
determined  that  the  cost  to  the  Federal 
Government  associated  with  this 
program  will  not  exceed  $20  million  in 
FY  2002  or  FY  2003.  In  addition,  grant 
recipients  (State  agencies  from  the  50 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam. 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and 
governing  bodies  of  American  Indian 
tribes  located  on  Federal  and  State 
reservations)  must  contribute  a  required 
non-Federal  match  of  at  least  10  percent 
of  the  total  program  cost.  No  other  costs 
will  result  from  the  announcement  of 
this  proposed  priority  and  proposed 
application  and  project  requirements. 

The  benefit  of  this  proposed  priority 
and  proposed  application  and  project 
requirements  will  be  the  establishment 
of  the  Access  to  Telework  Fund 
proposed  by  the  President  in  the  New 
Freedom  Initiative,  which  calls  for  the 
provision  of  loans  to  individuals  with 
disabilities  for  the  purpose  of 
purchasing  computers  and  other 
equipment,  including  adaptive 
equipment,  so  that  individuals  with 
disabilities  can  telework  from  home. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Fedtr.i!  Kt>i;i8ter,  in  text  or  Adobe 
Portabir;  iJ4K:ument  Formal  (PDF)  on  the 


Internet  at  the  following  site: 
www.ed.gov/legisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  arress  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  htlp://wHT\.access.gpo.gov/nara/ 
index. html.  , 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.235.  Special  Demonstration 
Programs,  Access  to  Telework  Fund) 

Program  Authority:  29  U.S.C.  773(b). 

Robert  H.  Pastemack, 

Assistant  Secretary  for  Specia}  Education  and 
Rehabilitative  Services. 

|FR  DiH    n2-:i2574  Filed  12-24-02:  8:45  ami 
BILUNG  COOe  4000-01 -P 

DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974;  System  of 
Records 

agency;  Office  of  Management, 
1 1,  j, I  tment  of  Education. 

action:  Notice  of  a  new  system  of 
records.  • 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974.  as  amended  (Act), 
the  Department  of  Education 
(Department)  publishes  this  notice  of  a 
new  system  of  records  for  the  collection 
and  maintenance  of  information  on  the 
issuance  of  Identification  Media  for 
Department  of  Education  employees, 
retirees,  and  contractors. 
DATES:  The  Department  seeks  comment 
oil  the  new  system  of  records  described 
in  this  notice,  in  accordance  with  the 
requirements  of  the  Privacy  Act.  We 
must  receive  your  comments  on  or 
before  January  27,  2003. 

The  Department  filed  a  report 
describing  the  system  of  records  covered 
by  this  notice  with  the  Chair  of  the 
Senate  Committee  on  Governmental 
Affairs,  the  Chair  of  the  House 
Committee  on  Government  Reform,  and 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB)  on  December  20,  2002  This 
system  of  records  will  become  effective 
at  the  later  date  of —  (1 )  the  expiration 
of  the  40-day  period  for  OMB  review  on 
January  29,  2003  or  (2)  January  27,  2003, 
unless  the  system  of  records  needs  to  be 


changed  as  a  result  of  public  comment 
or  OMB  review. 

ADDRESSES    \  i  irt-ss  all  comments  about 
un^  -\n|'  11^    !  I'  ords  to  Director, 
Security  Services,  Office  of 
Management,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  2W229,  FB6.  Washington.  DC 
20202.  If  you  prefer  to  send  conunents 
through  the  Internet,  use  the  following 
address:  comments®ed.gov. 

You  must  include  the  term  "Security 
Notice"  in  the  subject  line  of  the 
electronic  comment. 

During  and  after  the  comment  period, 
you  may  inspect  all  comments  about 
this  notice  in  room  2W229.  400 
Maryland  Avenue,  SW..  Federal 
Building  6,  Washington.  DC.  between 
the  hours  of  8  a.m.  and  4:30  p.m.. 
Eastern  time.  Monday  through  Friday  of 
each  w^oV  fxr^pt  F^dpral  hnlidavs. 

Assistant'  to  Individuals  With 
Disahilitips  in  Reviewint;  the 
Rul«>makint;  Record 

tJa  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
printer  magnifier,  to  an  individual  with 
a  disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  this  notice.  If  you  want  to 
schedule  an  appointment  for  this  type  of 
aid,  pleasp  rontaf  t  \h*^  [kt^dh  lifted 
under  FOR  FURTHER  INFORMATION 
CONTACT 

FOR  FURTHER  INFORMATION  CONTACT:  )erry 
Shepherd    IVlfphuue:  (202)  260-7754. 
If  you  use  a  telecommunications  device 
for  the  deaf  (TDD),  you  may  call  the 
Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contii  '  j  •  r^   :i  h^W'd 
under  FOR  FURTHER  INFORMATION 
CONTACT 
SUPPLEMENTARY  INFORMATION; 

lntr()(iu(  tioii 

The  I'nvacy  Act  (5  U.S.C.  552a(e)(4)) 
requires  the  Department  to  publish  in 
the  Federal  Register  this  notice  of  a  new 
system  of  reiDrds  maintained  by  the 
[department.  The  Department's 
regulations  implementing  the  Privacy 
Act  are  contained  in  the  Code  of  Federal 
Regulations  (CFR)  in  34  CFR  part  5b. 

The  Privacy  Act  applies  to  a  record 
about  an  individual  that  contains 
individually  identifiable  information 
that  is  retrieved  by  a  unique  identifier 
associated  with  each  individual,  such  as 
a  name  or  social  security  number.  The 
information  about  each  individual  is 
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called  a  "record"  and  the  system, 
whether  manual  or  computer-based,  is 
tailed  a    system  of  records   '  The 
Privacy  Act  requires  each  agency  to 
publish  notices  of  systems  of  retord.s  in 
the  Federal  Register  and  to  prepare 
reports  to  the  Office  of  Management  and 
Budget  (OMB)  whenever  the  agency 
publishes  a  new  or  altered  system  of 
records 

Electronic  Access  to  This  Document 

^  ou  mav  \iew  this  document,  as  well 
as  other  Department  of  Education 
documents  published  in  the  Federal 
Register  in  text  or  Adobe  Portable 
D(i(  uinent  Format  (PDF)  on  the  Internet 
at  the  fiillowing  site:  http://www.ed.gov/ 
h'gislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO),  toll-free,  at  1- 
888-293-6498;  or  in  the  Washington 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
V  e-rsion  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Dated:  December  20.  2002. 
William  |.  Leidinger, 

.A.ssi.s7o/i(  Secretary  for  Management. 

For  the  reasons  discussed  in  the 
preamble,  the  Assistant  Secretary  for  the 
Office  of  Management.  U.S.  Department 
of  Education  publishes  a  notice  of  a  new 
system  of  records  to  read  as  follows: 

18-05-16 

SYSTEM  NAME: 

liieiitification  Media  Records. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

s<f  urity  Services,  Office  of 
Management.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
room  2C103.  Washington,  DC  20202. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM; 

Current  employees.  Department  of 
Education  (Department)  retirees,  and 
other  persons  doing  business  with  the 
Department. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Ihis  system  contains  records 
including  an  individual's  name,  home 
address,  social  security  number,  date  of 
birth,  contract  expiration  date,  security 
clearance  level  and  access,  digital 


picture,  office  location,  and  teiephune 
number. 

AUTHORrrr  for  maintenance  of  the  system: 
Executive  Order  12977  (October  19, 
1995)  establishing  the  Interagency 
Security  Committee  (ISC)  tn  develop 
and  oversee  the  implementation  of 
security  standards  for  federal  facilities); 
Title  40  use.  Sections  19.  285.  &  490: 
41  CFR  101-20.302.  Department  of 
justice  X'ulnerability  Assessment  of 
Federal  Facilities  Report  at  table  2—8 
(June  28.  1995);  and  the  U.S. 
Department  of  Education.  Departmental 
Directive  OM;  4-112  (August  30,  2002). 

PURPOSE(S); 

Records  in  this  system  are  maintained 
to  provide  the  Department  with 
information  related  to  the  issuance  of 
identification  media  and  access  to 
restricted  areas.  This  system  will  not  be 
utilized  as  a  means  of  tracking  employee 
working  hours 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  De[)drtment  ul  Education 
(Department)  may  disclose  information 
contained  in  a  record  in  this  system  of 
records  under  the  routine  uses  listed  in 
this  system  of  records  without  the 
consent  of  the  individual  if  the 
disclosure  is  compatible  with  the 
purposes  for  which  the  record  was 
collected.  These  disclosures  may  be 
made  on  a  case-by-case  basis  or.  if  the 
Department  has  complied  with  the 
computer  matching  requirements  of  the 
Act,  under  a  computer  matching 
agreement. 

1.  Disclosure  for  Use  by  Law 
Enforcement  Agencies.  The  Department 
may  disclose  information  contained  in  a 
record  in  this  system  of  records  to 
appropriate  Federal.  State,  or  local 
agencies  responsible  for  enforcing, 
investigating,  or  prosecuting  violations 
of  administrative,  civil,  or  criminal  law 
or  regulation  if  that  information  is 
relevant  to  any  enforcement,  regulatory, 
investigative,  or  prosecutorial 
responsibility  within  the  receiving 
entity's  jurisdiction. 

2.  Contract  Disclosure.  If  the 
Department  contracts  with  an  entity  for 
the  purposes  of  performing  any  function 
that  requires  disclosure  of  records  in 
this  system  to  employees  of  the 
contractor,  the  Department  may  disclose 
the  records  to  those  employees.  Before 
entering  into  such  a  contract,  the 
Department  shall  require  the  contractor 
to  maintain  Privacy  Act  safeguards  as 
required  under  5  U.S.C.  552a(m)  with 
respect  to  the  records  in  the  system. 

3.  Litigation  and  Alternative  Dispute 
Resolution  (ADR)  Disclosure. 


(a)  Introduction.  In  the  event  that  one 
of  the  following  parties  is  involved  in 
litigation  or  ADR,  or  has  an  interest  in 
litigation  or  ADR,  the  Department  may 
disclose  certain  records  to  the  parties 
described  in  paragraphs  b,  c,  and  d  of 
this  routine  use  under  the  conditions 
specified  in  those  paragraphs: 

(i)  The  Department  or  any  of  its 
components. 

(ii)  Any  Department  employee  in  his 
or  her  official  capacity. 

(iii)  Any  employee  of  the  Department 
in  his  or  her  official  capacity  where  the 
Department  of  Justice  (DOJ)  is  requested 
to  provide  or  arrange  for  representation 
of  the  employee. 

(iv)  Any  employee  of  the  Department 
in  his  or  her  individual  capacity  where 
the  Department  has  agreed  to  represent 
the  employee. 

(v)  The  United  States  where  the 
Department  determines  that  the 
litigation  is  likely  to  affect  the 
Department  or  any  of  its  components. 

(b)  Disclosure  to  the  Department  of 
Justice  (DOJ).  If  the  Department    - 
determines  that  disclosure  of  certain 
records  to  the  DOJ  or  attorneys  engaged 
by  DOJ  is  relevant  and  necessary  to 
litigation  or  ADR  and  is  compatible  with 
the  purpose  for  which  the  records  were 
collected,  the  Department  may  disclose 
those  records  as  a  routine  use  to  DOJ. 

(c)  Administrative  Disclosures.  If  the 
Department  determines  that  disclosure 
of  certain  records  to  an  adjudicative 
body  before  which  the  Department  is 
authorized  to  appear,  individual,  or 
entity  designated  by  the  Department  or 
otherwise  empowered  to  resolve 
disputes  is  relevant  and  necessary  to  the 
administrative  litigation  or  ADR  and  is 
compatible  with  the  purpose  for  which 
the  records  were  collected,  the 
Department  may  disclose  those  records 
as  a  routine  use  to  the  adjudicative 
body,  individual,  or  entity. 

(d)  Parties.  Counsel.  Representatives, 
and  Witnesses.  If  the  Department 
determines  that  disclosure  of  certain 
records  to  a  party,  counsel, 
representative,  or  witness  is  relevant 
and  necessary  to  the  litigation  or  ADR 
and  is  compatible  with  the  purpose  for 
which  the  records  were  collected,  the 
Department  may  disclose  those  records 
as  a  routine  use  to  the  party,  counsel, 
representative,  or  witness. 

(4)  Freedom  of  Information  Act 
(FOIA)  Advice  Disclosure.  To  the 
Department  of  Justice  and  the  Office  of 
Management  and  Budget  (OMB)  if  the 
Department  seeks  advice  regarding 
whether  records  maintained  in  this 
system  of  records  are  required  to  be 
released  under  the  FOIA  and  the 
Privacy  Act  of  1974. 
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ijj  iAingressional  Member  Disclosure. 
The  Department  may  disclose  records  to 
a  member  of  Congress  from  the  record 
of  an  individual  in  response  to  an 
inquiry  from  the  member  made  at  the 
written  request  of  that  individual.  The 
members  right  to  the  information  is  no 
greater  than  the  right  of  the  individual 
who  requested  it 

CXSCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable  to  this  system  notice. 

POLICIES  AND  PRACTICES  OF  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  secured 
space  either  in  locked  lektrievers.  in  a 
room  accessible  by  access  control  card, 
or  in  fire  resistant  safes  with 
manipulation  proof  combination  locks. 
Digital  records  are  maintained  in  a 
secure  computer  database. 

RETRIEVABILPrV: 

Elec:lroni(:  and  paper  records  are 
retrieved  by  the  name  of  the  individual. 

SAFEGUARDS: 

Paper  records  are  maintained  and 
secured  in  locked  lektrievers  or  in  fire 
resistant  safes  with  manipulation  proof 
combination  locks.  All  records, 
including  those  records  that  are 
maintained  on  the  computer  database, 
are  in  limited  access  rooms  with  access 
control.  All  users  are  required  to  have 
an  appropriate  security  clearance  before 
they  are  allowed  access,  on  a  "need-to- 
know"  basis,  to  the  records.  Computer 
databases  are  kept  on  a  secured  server. 
Authorized  log-on  codes  and  passwords 
prevent  unauthorized  users  from 
gaining  access  to  data  and  system 
resources.  Users  must  have  valid 
Security  System  accounts  and 
passwords  before  accessing  the 
application.  Users  are  required  to 
change  their  passwords  periodically, 
and  they  are  not  allowed  to  repeat  any 
old  passwords.  Any  individual 
attempting  to  log  on  who  fails  is  locked 
out  of  the  system  after  three  attempts. 
Access  after  that  time  requires 
intervention  hv  the  system  manager. 

RETENTION  AND  DISPOSAL: 

Electronic  identification  media 
records  are  destroyed/deleted  when  no 
longer  needed  or  after  separation  or 
transfer  from  the  Department  or 
expiration  of  contract  relationship  with 
the  Department,  whichever  is  earlier,  in 
accordance  with  the  National  Archives 
and  Records  Administration's  General 
Records  Schedule  (GRS)  20.  item  (3)(b), 
with  the  exception  of  Department 
retirees.  Electronic  identification  media 


records  for  retirees  from  the  Department 
are  maintained  for  not  more  than  five 
years  or  when  no  longer  needed, 
whichever  is  earlier.  All  paper  ID 
records  are  maintained  in  the  personnel 
security  and  suitability  files  for  not 
more  than  five  years  after  separation  or 
transfer  from  the  Department  or 
expiration  of  contract  relationship  with 
the  Department  in  accordance  with  GRS 
18,  item  22.  These  paper  records  are 
disposed  of  by  electronic  erasure, 
disintegrator,  or  shredding. 

SVSTfcM  MANAijtmsj  AND  ADDRESS 

Director,  Security  Services,  U.S. 
Department  of  Education.  Office  of 
Management.  400  Maryland  Avenue. 
SW.,  room  2W229,  Washington,  tX: 
20202. 

NOTIFICATION  PROCEDURE: 

If  you  wish  to  inquire  whether  a 
record  exists  regarding  you  in  this 
system,  you  should  contact  the  system 
manager  at  the  address  listed  above. 
You  must  provide  your  name,  name  of 
organization,  and  subject  matter.  Your 
request  must  meet  the  requirements  of 
the  Department's  Privacy  Act 
regulations  at  34  CFR  5b.5.  including 
proof  of  identity. 

RECORD  ACCESS  PROCEDURE: 

If  you  wish  to  request  access  to  your 
records,  you  should  contact  the  system 
manager  at  the  address  listed  under 
System  Manager(s)  and  Address.  You 
must  comply  with  the  Department's 
Privacy  Act  regulations  at  34  CFR  5b.5, 
including  proof  of  identity. 

CONTESTING  RECO«r;  PWOCEDUHE: 

If  you  wish  to  request  an  amendment 
to  your  records,  you  should  contact  the 
system  manager  at  the  address  listed 
under  System  Manager(s)  and  Address. 
Your  request  must  meet  the 
requirements  of  the  Department's 
Privacy  Act  regulations  at  34  CFR  5b.  7. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
of  records  is  obtained  from  individuals, 
their  employers,  and  contractors  of  the 
Department. 

SVS'EM  i  TEMPTED  >  MOM  CERTAIN  PROVISION'-. 
OF  THE  ACT; 

None. 
(FR  D<)(  .  02-,12573  Filed  12-24-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

[Docket  Nos   EA   2731 

Application  To  Export  Electric  Energy; 
Rainy  River  Energy  Corporation 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  application. 

SUMMARY   R  finy  River  Energy 
Ciiij    Mi      1    Kainy  River)  has  applied  to 
export  electric  energy  from  the  United 
States  to  Canada  pursuant  to  section 
202(e)  of  the  Federal  Power  Act  for  a 
period  of  two  years. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  January  27,  2003. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export  (FE-27),  Office  of 
Fossil  Energy,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20,58.^-03.50  (FAX 
202-287-5731. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Mintz  (Program  Office)  202-586- 
9506  or  Michael  Skinker  (Program 
■Mtnrnpvl  202-586-2793 
SUPPLEMENTARY  INFORMATION:  F^xportS  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
{16U.S.C.  §824a(e)). 

On  November  25,  2002.  Rainy  River 
applied  to  the  Office  of  Fossil  Energy,  of 
the  Department  of  Energy  (DOE),  for 
authority  to  export  electric  energy,  on 
its  own  behalf,  from  the  United  States 
to  Canada.  Rainy  River,  a  Minnesota 
corporation,  is  engaged  in  the  marketing 
of  electric  power  at  wholesale.  Rainy 
River  will  purchase  the  power  to  be 
exported  from  electric  utilities  and 
Federal  power  marketing  agencies  as 
defined  in  Sections  3(22)  and  (19)(16 
U.S.C.  Section  796  (22)  and  (19))  of  the 
FPA. 

In  FE  Docket  No.  EA-273,  Rainy  River 
proposes  to  export  electric  energy  to 
Canada  and  to  arrange  for  the  delivery 
of  those  exports  to  Canada  over  the 
international  transmission  facilities 
presently  owned  by  Minnesota  Power, 
Basin  Electric  Power  Cooperative, 
Bonneville  Power  Administration, 
Citizens  Utilities,  Eastern  Maine  Electric 
Cooperative,  International  Transmission 
Co.,  Joint  Owners  of  the  Highgate 
Project.  Long  Sault,  Inc.,  Maine  Electric 
Power  Company,  Maine  Public  Service 
Company.  Minnkota  Power  Cooperative, 
Inc.,  New  York  Power  Authority, 
Niagara  Mohawk  Power  Corp..  Northern 
States  Power  Company  and  Vermont 
Electric  Transmission  Company. 
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The  construction  of  each  of  the 
international  transmission  facilities  to 
be  utilized  by  Rainv  River  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485.  as  amended. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§385.211  or  385.214  oftheFERC's 
Rules  of  Practice  and  Procedures  (18 
CFR  385.211,  385.214).  Fifteen  copies  of 
each  petition  and  protest  should  be  filed 
with  the  DOE  on  or  before  the  date 
listed  above. 

Comments  on  the  Rainy  River 
application  to  export  electric  energy  to 
Canada  should  be  clearly  marked  with 
Docket  EA-273.  Additional  copies  are  to 
be  filed  directly  with  Steven  W.  Tyacke. 
Esq.,  Rainy  River  Energy  Corporation, 
30  West  Superior  Street,  Duluth,  MN 
55802. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impact  has  been  evaluated  pursuant  to 
the  National  Environmental  Policy  Act 
of  1969,  and  a  determination  is  made  by 
the  DOE  that  the  proposed  action  will 
not  adversely  impact  on  the  reliability 
of  the  U.S.  electric  power  supply 
system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
\^^^^v.fe. doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory"  Programs,"  then 
"Electricity  Regulation,"  and  then 
"Pending  Proceedings  "  from  the  options 
menus. 

Issued  in  Washington,  EXD,  on  December 
17.  2002. 

Anthony  Como, 

Deputy  Director,  Electric  Power  Regulation. 

Office  of  Coal  &■  Power  Import/Export.  Office 

of  Coal  6-  Power  Systems,  Office  of  Fossil 

Energy. 

(FR  Doc  02-32.537  Filed  12-24-02;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 


[Docket  No   RPOO-445-004] 


Alliance  Pipeline  L.P. 
Compliance  Filing 


Notice  ot 


December  19.  2002. 

Take  notice  that  on  November  27, 
2002.  Alliance  Pipeline  LP.  (Alliance) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  1,  the 
following  tariff  sheets,  proposed  to 
become  effective  January  1,  2003: 

Second  Revised  Sheet  No.  11 
Second  Revised  Sheet  No.  12 
Second  Revised  Sheet  No.  13 
Second  Revised  Sheet  No.  14 

Alliance  states  that  it  provides  firm 
service  under  Rate  Schedule  FT-1  for  it.' 
existing  shippers,  all  of  whom  have 
agreed  to  pay  negotiated  rates.  The 
negotiated  rate  agreements  provide  that 
changes  in  Alliance's  costs  will  be 
reflected  in  its  negotiated  rates  from 
time  to  time. 

Alliance  states  that  the  tariff  sheets 
listed  above  set  forth  the  essential 
elements  of  its  Rate  Schedule  FT-1 
negotiated  rate  transactions,  including 
the  rates  thereunder,  and  that  it  is  filing 
the  listed  tariff  sheets  to  reflect  changes 
made  to  the  rates  charged  under  its 
negotiated  rate  agreements  as  a  result  of 
changes  in  its  costs. 

Alliance  states  that  its  filing  is  made 
pursuant  to  the  authorization  set  forth 
in  its  negotiated  rate  agreements  and 
section  39  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff. 

Alliance  states  that  copies  of  its  filing 
have  been  mailed  to  all  customers,  state 
commissions,  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  VERC 
Online  Support  at 


FERCOnIineSupport@ferc.gov  or  toU- 
firee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
stronglv  encourages  electronic  filings. 
See  18  CFR  385.2001  (a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  December  30,  2002. 

Linwood  A.  Wattwn,  Jr.. 

Deputy  Secretan. 

[FR  Doc.  02-32554  Filed  12-24-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatc-y 
Commission 

[Docket  No   RPO:v  2-06-000] 

ANR  Pipeline  Company    Nonce  ot 
Tariff  Filing 

December  19.  2002. 

Take  notice  that  on  December  16, 
2002.  ANR  Pipeline  Company  (ANR), 
tendered  for  filing  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  Fourth 
Revised  Sheet  No.  161A.02.  with  an 
effective  date  of  January  16,  2003. 

ANR  states  that  it  is  tendering  the 
revised  tariff  sheet  in  order  to  set  forth 
clearly  the  criteria  that  would  give  ANR 
the  right  to  terminate  a  capacity  release 
transaction  in  the  event  of  Releasing 
Shipper's  loss  of  creditworthiness 
status. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  'FERJRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnHneSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
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via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 
Intervention  Date:  December  30,  2002. 

Linwood  A.  Watson.  Ir., 

Dtrpiity  Secmlary-. 

|FR  Dm:.  02-32557  Filed  12-24-02:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DorKel  No    RPO.t   45-001) 

ANR  Pipeline  Company.  Notice  of 
Compliance  Filing 

Docemtwr  19,  2002. 

Take  notice  that  on  December  16. 
2002.  ANR  Pipeline  Company  (^NR), 
tendered  for  filing  an  explanatory 
statement  to  clarify  its  intent  with 
regard  to  the  tariff  language  proposed  as 
a  part  of  its  October  29,  2002,  Tariff 
filing  as  required  by  the  Commission's 
November  29,  2002.  letter  order. 

ANR  respectfully  requests  that  the 
Commission  accept  this  clarification. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.21 1  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  on  or  before  December  26.  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)tl)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

i  iim<HMi   \    Watson,  fr.. 

Deputy  Secretary. 

IKR  Doc.  02-32558  Filed  12-24-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

; Doc  net  No    RP99   301    0641 

ANR  Pipeline  Company:  Notice  of 
Negotiated  Rate  Filing 

December  19.  2002. 

Take  notice  that  on  December  13, 
2002.  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  and  approval 
Amendments  to  two  Service 
Agreements  between  ANR  and 
Wisconsin  Public  Service  Corporation, 
which  revise  the  MDQ  under  such 
Agreements.  ANR  requests  that  the 
Commission  accept  and  approve  the 
agreements  to  be  effective  December  1 . 
2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wv/w.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Mail"  link. 

Intervention  Date:  December  26,  2002. 


Linwood  A.  Watso 


]' 


Deputy  Secmlar, 

[FR  Do<:.  02-32560  Filed  12-24-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   EL03-33-000] 

Aquila.  Inc..  Complainant  v.  Public 
Service  Company  of  Colorado, 
Respondent:  Notice  of  Complaint 

Det:ember  19,  2002. 

Take  notice  that  on  December  18, 
2002,  Aquila.  Inc.,  (Aquila)  tendered  for 
filing  a  "Complaint  Seeking  Rate  Relief 
Pursuant  To  Section  306  of  the  Federal 
Power  Act  and  Motion  To  Consolidate" 
against  Public  Service  Company  of 
Colorado  (PSCO).  Aquila's  complaint 
alleges  that  PSCO  has  included  costs  in 
the  fuel  cost  adjustment  charge  under 
Aquila's  prior  power  purchase 
agreement  with  PSCO  that  are  not 
eligible  for  recovery  thereunder.  Aquila 
seeks  refunds,  plus  interest,  of  the 
alleged  unlawful  charges  it  has  paid  to 
PSCO  and  a  Commission  investigation 
and  hearing,  which  it  requests  the 
Commission  to  consolidate  with  similar 
pending  complaints  in  Docket  Nos. 
EL02-25  et.al. 

Aquila  states  that  copies  of  the 
Complaint  were  served,  simultaneous 
with  filing  with  the  Commission  on 
PSCO,  its  parent  company  Exel  Energy, 
Inc.,  and  the  Public  Utilities 
Commission  of  the  State  of  Colorado. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov.  using  the  "FERRIS"  link. 
Enter  the  docket  number  exc  ludiiig  \\\e 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
hee  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
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(PR  .385.2001(a)(l)(iii)  and  the 
instruction.^  on  the  Commission's  Web 
site  under  the  ■'e-Filing'  link.  The 
Commission  strongly  encourages 
electron i(  filings. 

Conmifnt  Dafe.  January  8,  2003. 

Linwood  .\.  Watson,  Jr., 

Dep  u  ty  Secretary. 

'FR  Do(    02-32553  Filed  12-24-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP96-383-045] 

Dominion  Transmission.  Inc.;  Notice  of 
Tariff  Filing 

December  19,  2002. 

.  Take  notice  that  on  December  13, 
2002.  Dominion  Transmission,  Inc. 
(DTI)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1,  Third  Revised  Sheet  No.  1402, 
with  an  effective  date  of  December  16, 
2002. 

DTI  states  that  the  filing  is  being  made 
to  correct  the  October  25,  2002,  filing  in 
which  Third  Revised  Sheet  No.  1402 
was  inadvertently  reserved  for  future 
use.  This  filing  is  to  reinstate  Third 
Revised  Sheet  No.  1402  to  its  original 
form  before  the  October  25.  2002,  filing. 

DTI  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  have  been 
served  upon  DTI's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.21 1  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
th<'  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
frw  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Prntpst  Date:  December  26,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-32559  Filed  12-24-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-205-000] 

Gulfstream  Natural  Gas  System.  LLC 
Notice  of  Tariff  Filing 

UiH.emDei  in,  /uuz. 

Take  notice  that  on  December  16, 
2002,  Gulfstream  Natural  Gas  System, 
L.L.C.  (Gulfstream)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1,  the  tariff  sheets  listed  in 
Appendix  A  of  the  filing,  to  be  effective 
March  1,  2003. 

Gulfstream  states  that  it  is  making  this 
filing  to  implement  Rate  Schedule  SPS 
Supply  Pooling  Service,  which  will 
create  pooling  service  on  Gulfstream's 
pipeline  in  order  to  accommodate  title 
transfer  tracking.  Rate  Schedule  SPS 
will  also  provide  enhanced  flexibility 
for  Gulfstream's  shippers,  as  well  as 
increased  certainty  for  Gulfstream's  fum 
shippers. 

Gulfstream  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  of  Gulfstream  and  interested    . 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivMTv. /erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 


free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing  "  link. 
Intervention  Date:  December  30.  2002. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-32556  Filed  12-24-02:  8:45  am) 

BI...1NG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   CPOS-^  20-000) 

Northern  Natural  Gas  Company.  Notice 
of  Application 

December  19.  2002. 

Take  notice  that  on  December  10. 
2002.  Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street, 
Omaha,  Nebraska  68124,  filed  in  Docket 
No.  CP03-2O-O00  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  (NGA)  and  part  157  of  the 
Commission's  regulations  thereunder 
(18  CFR  157.7  and  157.18),  for 
permission  and  approval  to  abandon 
certain  pipeline  facilities  in  Nebraska, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
wv^'w. fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659. 

Specifically,  Northern  proposes  to 
abandon  by  removal  approximately  310 
feet  and  to  abandon  in  place 
approximately  4.5  miles  of  16-inch 
pipeline,  known  as  its  A-line  and 
located  in  Dodge  County.  Nebraska. 
Northern  states  that  the  reason  for  the 
proposed  abandonment  is  to  eliminate 
an  encroached  area  of  the  pipeline  and 
to  make  way  for  the  City  of  Fremont, 
Nebraska,  and  private  developers 
located  in  Dodge  County.  It  is  asserted 
that  the  proposed  abandonment  would 
not  resuh  in  the  abandonment  of  service 
to  any  of  Northern's  existing  shippers 
and  would  not  adversely  affect  the 
capacity  of  Northern's  system  or 
interfere  with  Northern's  ability  to  meet 
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its  current  contract  obligations.  The  cost 
of  abandoning  the  pipeline  facilities  is 
estimated  at  $123,000. 

Any  questions  regarding  this 
application  should  be  directed  to 
Michael  T.  Loeffler.  Director, 
Certificates  and  Community  Relations 
for  Northern.  1111  South  103rd  Street. 
Omaha.  Nebraska  68124,  at  (402)  398- 
7103  or  Bret  Fritch.  Senior  Regulatory 
Analyst,  at  (402)  398-7140. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  January  9,  2003.  file 
with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N.E. 
Washington.  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask.  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest.  However,  the  non-party 
commentators  will  not  receive  copies  of 
all  documents  filed  by  other  parties  or 
issued  by  the  Commission  (except  for 
the  mailing  of  environmental 
documents  issued  by  the  Commission) 
and  will  not  have  the  right  to  seek  court 
review  of  the  Commission's  final  order. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18 
CFR385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-filing"  link.  The 


Commission  strongly  encourages 
intervenors  to  file  electronically. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Walson.  |r.. 

Deputy  Secretary. 

IFR  Doc.  02-32552  Filed  12-24-02:  8:45  ami 
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instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Prntpst  Date:  December  30,  2002. 

1    illVMllui     \      W.ltsDtl.    |l     . 

Deputy  Secretary. 

IKR  D()(    02-3255S  Filed  12-24-02;  8:45  am] 

BU.UNG  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Docket  No    RP02  40a-O03] 

Sabine  Pipe  Line  LLC.  Notice  of 
Compliance  Filing 

December  la.  21)02 

Take  notice  that  on  December  17, 
2002,  Sabine  Pipe  Line  LLC  (Sabine) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  1,  the 
following  tariff  sheets,  to  become 
effective  October  1,  2002. 

Second  Sub  First  Revised  Sheet  No.  204A 
Third  Sub  Third  Revised  Sheet  No.  297 

Sabine  asserts  that  the  purpose  of  this 
filing  is  to  correct  two  typographical 
errors  found  on  the  sheets  previously 
filed  to  comply  with  Commission's 
order  issued  December  3.  2002,  in 
Docket  No.  RP02-408-001. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Conunission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RP99-48(M)03] 

Texas  Eastern  Transmission.  LP; 
Notice  of  Negotiated  Rate  Filing 

December  19.  2002. 

Take  notice  that  on  December.  16, 
2002.  Texas  Eastern  Transmission.  LP 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1.  Original  Sheet 
No.  106.  listing  Middle  Tennessee 
Natural  Gas  Utility  District  (Middle 
Tennessee)  as  a  party  to  a  negotiated 
rate  agreement,  as  well  as  the  negotiated 
rate  agreement  between  Middle 
Tennessee  and  Texas  Eastern  under  Rate 
Schedule  FT-1  (Negotiated  Rate 
Agreement),  attached  to  the  filing  as 
Appendix  A.  Texas  Eastern  requests  that 
the  Commission  grant  all  necessarv' 
waivers  and  accept  for  filing  the  tariff 
sheet  and  the  Negotiated  Rate 
Agreement  to  become  effective 
December  1.  2002. 

Texas  Eastern  states  that  copies  of  the 
filing  were  mailed  to  all  affected 
customers  of  Texas  Eastern  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  j  ■  :^     i    \     ill";  to  become  a  party 
must  iiic  .1  m u'Uija  !-  mtervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
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Support  at 

FERCOnlineSupport@ferc.gov  or  toH- 
friM>  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  The 
Commission  strongly  encourages 
electronic  filings  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commissions  Web  site  under  the 
"e-Filing"  link. 
Intervention  Date:  December  30.  2002. 

Linwood  .\.  Watson.  |r.. 

Deputy  Svcrt'tur)'. 

(FR  Doc.  02-32561  Filed  12-24-02:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[IN149-1;  FRL-7428-8] 

Notice  of  Resolution  of  Notice  of 
Deficiency  for  Clean  Air  Act  Operating 
Permit  Program  in  Indiana 

agency:  Liu  ironmenlal  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
iur  rt'(  ent  approvals  of  rule  changes 
ni.ide  by  the  State  of  Indiana  (published 
at  67  f'R  H4H44  and  67  FR  52615)  have, 
collectnely,  resolved  all  of  the  issues 
listed  in  the  December  11.  2001  (66  FR 
64039)  notice  of  program  deficiency 
(NOD)  for  the  Indiana  title  V  operating 
permit  program.  As  a  result,  we  will  not 
apply  section  179(b)  sanctions  pursuant 
to  40  CFR  70.10(b)(3)  within  18  months 
of  the  date  of  the  finding  of  the 
deficiency.  In  addition,  we  will  not 
promulgate,  administer,  and  enforce  a 
whole  or  partial  program  pursuant  to  40 
CFR  70.10(b)(4)  within  2  years  of  the 
date  of  finding  of  deficiency. 
DATES:  The  effective  dates  of  our 
approvals  for  Indiana's  NOD  corrections 
were  July  15,  2002.  and  October  15, 
2002 

ADDRESSES:  The  documents  relevant  to 
the  above  action  are  available  for  public 
inspection  during  rformal  business 
hours  at  the  following  address:  EPA. 
Region  5.  77  West  fackson  Boulevard 
(AR-181),  Chicago.  Illinois  60604.  To 
arrange  viewing  of  these  documents, 
rail  .Sam  Pnrtan.iva  at  f:^-!2l  886-3189. 
FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Portanova.  EPA.  Region  5,  77  W. 
iackson  Boulevard  (AR-18]).  Chicago. 
Illinois  60604 

SUPPLEMENTARY  INFORMATION:  This 
suppleiiientai  laforniation  is  organized 
as  follows: 
A.  What  Action  Are  We  Taking? 


B.  What  Is  The  Background  Information? 

C.  What  Did  We  Determine? 

A.  What  Action  Are  We  Taking? 

We  are  notifying  the  public  that  our 
rec:ent  appro\-als  of  rule  changes  made 
by  the  State  of  Indiana  have, 
collectively,  resolved  all  of  the  title  V 
program  deficiencies  identified  in  the 
December  1 1 ,  2001 ,  NOD  and  that  the 
NOD  is  no  longer  in  effect. 

B.  W'hat  Is  the  Background 
Information? 

Indiana  submitted  revisions  to  its  title 
V  program  on  February  7.  2002,  to 
correct  five  of  the  six  program 
deficiency  issues  identified  by  EPA  in 
the  NOD  Indiana  submitted  revisions  to 
its  permit  regulations  on  March  5.  2002, 
to  correct  the  remaining  deficiency  issue 
identified  in  the  NOD 

C.  What  Did  We  Determine? 

On  May  16.  2002.  we  published  a 
direct  final  approval  (67  FR  34844)  of 
the  title  V  program  revisions  that 
Indiana  submitted  on  February  7,  2002. 
We  did  not  receive  any  comments  on 
this  direct  final  notice  and  the  approval 
became  effective  on  July  15,  2002.  The 
period  for  judicial  review  of  this 
approval  expired  on  July  15,  2002.  On 
August  13.  2002,  we  pubfished  a  direct 
final  approval  (67  FR  52615)  of  permit 
regulation  revisions  that  Indiana 
submitted  on  March  5.  2002.  We  did  not 
receive  any  comments  on  this  direct 
final  notice  and  the  approval  became 
effective  on  October  15.  2002.  The 
period  for  judicial  review  of  this 
approval  expired  on  October  15.  2002. 
Each  of  these  approvals  announced  our 
finding  that  certain  deficiencies 
identified  in  the  NOD  had  been 
resolved.  This  notice  announces  that, 
collectively,  the  two  approvals  resolve 
all  deficiencies  identified  in  the  NOD. 

nated   November  21.  2002. 
Bharal  Mathur, 

Acting  Regional  Administrator.  Region  5. 
(FR  Dor   n2-32S6=i  Filed  12-24-02:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7430-1] 

EPA  Science  Advisory  Board 
Executive  Committee;  Notification  of 
Public  Advisory  Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  .^ct,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Executive 
Committee  (EC)  of  the  U.S.  EPA  Science 
Advisory  Board  (SAB)  will  meet  on 
Tuesday,  January  14,  2003  and 


Wednesday.  January  15.  2003  at  the 
Marriott  Hotel.  1331  Pennsylvania 
Avenue.  NW..  Washington.' DC  20004 
(202-393-2000).  The  meeting  will  begin 
by  9  a.m.  on  January  14  and  adjourn  no 
later  than  1  p.m.  on  January  15,  2003 
Eastern  Time.  The  meeting  is  open  to 
the  public,  however,  seating  is  limited 
and  available  on  a  first  come  basis. 

Purpose  of  the  Meeting:  This  meeting 
of  the  SAB  Executive  Committee  is  one 
in  a  series  of  periodic  meetings  in  which 
the  EC  takes  action  on  reports  generated 
by  SAB  Committees,  meets  with  Agency 
senior  officials,  and  addresses  a  variety 
of  issues  germane  to  the  operation  of  the 
Board.  The  agenda  for  the  meeting  will 
be  posted  on  the  SAB  Web  site 
(www.epa.gov/sab)  approximately  two 
weeks  before  the  meeting  and  may 
include,  but  not  be  limited  to  the 
following  reports.  (Please  check  the 
draft  agenda  on  the  SAB  Web  site  for  -*' 
any  changes  to  reports  being  reviewed). 

i.  Action  on  Committee  reports, 
including: 

(a)  Drinking  Water  Committee  (DWG): 
Long  Term  Enhanced  Surface  Water 
Treatment  Rule  Proposal  and  Stage  II 
Disinfection/Disinfectant  By-Product 
(DBP)  Rule  Proposal:  An  SAB  Report 
(please  see  66  FR  56557,  November  8, 
2001  for  further  information). 

(b)  Radiation  Advisory  Coimnittee 
(RAC):  Review  of  Multi-Agency 
Radiological  Lab  Anahiic  Protocols 
(MARLAP):  An  SAB  Report  (please  see 
67  FR  56829.  September  5.  2002  for 
further  information). 

2.  Meeting  with  Agency  officials, 
including  Dr.  Paul  Gilman.  Science 
Advisor  to  the  EPA  Administrator,  and 
Assistant  Administrator.  Office  of 
Research  and  Development,  USEPA. 

3.  Matters  of  Board  business, 
including  (a)  Finalizing  the  SAB 
Operations  Plan  for  FY2003;  and  (b) 
Updates  on  a  number  of  activities 
including  the  EC's  Reorganization 
Subcommittee  (RSC). 

Availability  of  Review  Materials:  Draft 
SAB  reports  or  other  relevant  materials 
will  be  posted  on  the  SAB  Web  site 
(www.epa.gov/sab)  approximately  two 
weeks  before  the  date  of  the  meeting. 
The  draft  meeting  agenda  will  also  be 
posted  on  the  Web  site  at  the  same  time. 

For  Further  Information— Any 
member  of  the  public  wishing  further 
information  concerning  this  meeting  or 
wishing  to  submit  brief  oral  comments 
(5  minutes  or  less)  must  contact  Mr.  A. 
Robert  Flaak.  Designated  Federal 
Officer,  EPA  Science  Advisory  Board 
(1400A).  US.  Environmental  Protection 
Agency.  1200  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20460;  telephone 
(202)  564-^546:  FAX  (202)  501-0582:  or 
via  e-mail  at  flaak.robert@epa.gov. 
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Requests  for  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Mr.  Flaak  no  later  than  noon 
Rastem  Time  on  January  8,  2003. 
General  information  concerning  this 
meeting  is  available  from  Ms.  Betty 
Fortune,  Office  Assistant,  EPA  Science 
Advisory  Board  (1400A),  U.S. 
F^nvironmentai  Protection  Agency.  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20460:  telephone  (202) 
564-4534:  FAX  (202)  501-O323:  or  via 
"-mnil  at  fortune  hett\'<p)ppa  ^ov 

Prijvidins  Oral  or  Written  CiomnienLs  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  often 
minutes  (unless  otherwise  indicated). 
For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  Mr. 
Flaak  at  the  address/contact  information 
noted  above  in  the  following  formats: 
one  hard  copy  with  original  signature, 
and  one  electronic  copy  via  e-mail 
(acceptable  file  format:  Adobe  Acrobat, 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format)). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  25  copies  of  their  comments  for 
public  distribution. 

General  Information — Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Web  site  (http://www.epa.gov/sab) 
and  in  The  FY2001  Annual  Report  of 
the  Staff  Director  which  is  available 


from  the  SAB  Publications  Staff  at  (202) 
564-4533  or  via  fax  at  (202)  501-0323. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Mr. 
Flaak  at  least  five  business  days  prior  to 
the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  December  19,  2002. 
Vanessa  Vu,  PhD, 

Director.  EPA  Science  Advisorv  Board  Staff 

Office. 

IFR  Doc.  02-.32602  Filed  12-24-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL    7429-1] 

Report  to  Congress  on  the  Impacts 
and  Control  of  Combined  Sewer 
Overflows  and  Sanitary  Sewer 
Overflows:  Availability  of  Public  Health 
Experts  Workshop  Summary  (EPA 
833^-R -02-002) 

agency;  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  availability. 

summary:  Pub.  L.  106-554  required  EPA 
tu  prmide  to  Congress  a  report  on  the 
impacts  and  control  of  combined  sewer 
overflows  (CSOs)  and  sanitary  sewer 
overflows  (SSOs).  In  evaluating  the 
extent  of  human  health  impacts  caused 
by  municipal  CSOs  and  SSOs.  EPA 
invited  a  group  of  public  health  experts 
to  participate  in  a  facilitated  discussion 
of  this  issue  on  August  14  and  15.  2003. 
in  Arlington,  Virginia.  EPA  has 
published  a  summary  of  this  meeting 
under  publication  number  EPA  833-R- 
02-002. 

ADDRESSES:  To  obtain  paper  copies  of 
the  summary,  contact  Kevin  DeBell, 
EPA  Office  of  Wastewater  Management, 
1200  Pennsylvania  Ave.,  NW.,  Mail 
Code  4203M,  Washington,  DC  20460: 
telephone  (202)  564-0040:  e-mail 
debell.kevin@epa.gov:  fax  (202)  564- 
6392.  To  obtain  an  electronic  copy  of 
the  summary,  visit  EPA's  National 
Pollutant  Discharge  Elimination  System 
Web  sitn  at  hit p  //www  '■.'  ;  <^ov/npdes/. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  DeBell,  EPA  Ottn  .     t  Wastewater 
Management,  telephone  (202)  564-0040. 
e-mail  debeU.kevin@epa.gov,  fax  (202) 
564-6392. 

SUPPLEMENTARY  INFORMATION:  The 
Consi  iniitt'd  Appropriations  Act  for 
Fiscal  Year  2001,  Pub.  L.  106-554  (also 
referred  to  as  the  "Wet  Weather  Water 
Quality  Act  of  2000').  required  EPA  to 
provide  two  Reports  to  Congress.  The 


first  report.  "Implementation  and 
Enforcement  of  the  Combined  Sewer 
Overflow  Control  Policy  (EPA  833-R- 
01-003)."  was  delivered  on  January  29, 
2002.  The  second  report,  due  to 
Congress  on  December  15,  2003.  must 
summarize: 

(A)  The  extent  of  the  human  health 
and  environmental  impacts  caused  by 
municipal  CSOs  and  SSOs.  including 
the  location  of  discharges  causing  such 
impacts,  the  volume  of  pollutants 
discharged,  and  the  constituents 
discharged; 

(B)  The  resources  spent  by 
municipalities  to  address  these  impacts; 
and 

(C)  An  evaluation  of  the  technologies 
used  by  municipalities  to  address  these 
impacts. 

In  assessing  the  human  health  impact 
of  CSOs  and  SSOs,  initial  research 
revealed  that  relatively  little  data  were 
available.  Factors  complicating  data 
collection  in  this  area  include  public 
perception  of  reporting  overflows  in 
recreational  areas:  difficulty  in 
separating  sewer  overflow  loadings  of 
pathogens  from  other  sources;  multiple 
pathways  for  illness:  underreporting  of 
waterborne  illnesses:  and  a  lack  of 
comprehensive  tracking  for  such 
illnesses. 

In  response  to  these  challenges,  EPA 
held  a  Public  Health  Impacts  Experts 
Workshop  on  August  14  and  15,  2002. 
A  group  of  nine  external  and  EPA 
experts  in  public  health,  epidemiology, 
and  wastewater  treatment  attended  the 
workshop.  Observers  included 
representatives  of  stakeholder 
organizations  and  EPA  personnel.  The 
workshop  intended  to  elucidate  issues 
associated  with  sewer  overflow  health 
impacts;  to  review  and  supplement  data 
sources;  and  to  critique  the  proposed 
methodology  for  this  effort.  The 
workshop  solicited  individual  opinions 
and  provided  a  forum  for  information 
exchange. 

The  summary  of  this  workshop 
includes  background  information, 
remarks  of  the  presenters  and 
participants,  summaries  of  discussion 
sessions,  an  attendee  list,  an  agenda, 
and  additional  information. 

(Authority:  Division  B,  Title  I,  Sec.  112, 
Pub.  L.  106-554.  114  Stat.  2763A-224.) 

Linda  Knurn.i/i.iii 

Director.  Water  Permits  Division,  Office  of 

Wastewater  Management. 

IFR  Doc.  02-32566  Filed  12-24-02:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

Uetj'inbiT  IH.  2UU2 

SUMMARY:  The  Federal  Lommunications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunitv  to  comment  on  the 
following  information  coHection(s),  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995.  Pub  L,  104-13.  .An  ageni:\ 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currt;ntlv  valid  control  number  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessan,'  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  24. 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman,  Federal 
Communications  Commission,  Room  1- 
C8U4  or  Room  1-A804.  445  12th  Street, 
SW.,  Washington.  DC  20554  or  via  the 
Internet  to  jhnlp\'@frc  Qnv 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additiiiucil  lafdinidtion  or  copies  of  the 
information  Loilection(s).  contact  Judith 
Boley  Herman  at  (202)  418-0214  or  via 
the  Internet  a!  i}>nlf'\^fri  ^ov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-XXXX. 

Title:  FCC  Wireless 
Telecommunications  Bureau  Technical 
Support  Request  Form. 

Form  .Vo.;N/A. 

Tvpe  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions, 


indn  iduals  or  households,  and  state. 
local  or  triba!  tio\ern.nient. 

Sumber  r,t  Rt-spoiidents:  17.500. 
Estimated  Time  Per  Response:  8 
minutes. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

TotuI  Annual  Burden:  2.333  hours. 

Total  Annual  Cost:  S235,666. 

Needs  and  Uses:  The  FCC  Wireless 
Telecommunications  Bureau  supports 
several  computer/intemet-based 
systems  used  to  support  their  licensing 
and  auction  ser\'ices.  In  offering  this 
service,  the  public  often  requests  help  or 
consultation  with  using  these  systems. 
The  FCC  currently  receives  these 
requests  via  telephone  and  e-mail.  There 
is  currently  no  burden  or  cost  estimate 
for  submitting  these  e-mails  and 
telephone  requests.  A  streamlined, 
electronic  form  should  substantially 
decrease  public  and  staff  burden  since 
all  the  information  needed  to  facilitate 
a  technical  support  request  will  now  be 
submitted  in  a  standard  format.  This 
will  eliminate  or  at  least  minimize  the 
need  to  follow-up  with  the  customers  to 
obtain  al  the  information  necessary  to 
respond  to  their  request.  This  form  will 
also  help  presort  requests  to  previously 
defined  categories  to  all  staff  to  respond 
quickly. 

OMB  Control  No.:  3060-1009. 

Title:  Telecommunications  Reporting 
Worksheet,  CC  Docket  No.  96-45. 

Form  No.:  FCC  Form  499-M. 

Tvpe  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  and  not-for-profit  institutions. 

Number  of  Respondents:  1. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  occasion, 
annual,  quarterly,  monthly,  and  other 
reporting  requirements,  recordkeeping 
requirement,  and  third  party  disclosure 
requirement. 

Total  Annual  Burden:  1  hour. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Pursuant  to  the 
Communications  Act  of  1934,  as 
amended,  telecommunications  carriers 
(and  certain  other  providers  of 
telecommunications  services)  must 
contribute  to  the  support  and  cost 
recover)'  mechanisms  for 
telecommunications  relay  services. 
numbering  administration,  number 
portability,  and  universal  service.  The 
Commission  is  seeking  comment  on 
three  connection-based  proposals  to 
further  refine  the  record  in  the 
proceeding  to  revisit  its  universal 
service  contribution  methodology.  If 
adopted,  the  proposals  may  entail 
altering  the  current  reporting 
requirements  to  which  interstate 
telecommunications  carriers  are  subject 
under  Part  54  of  the  Commission's  rules. 


OMB  Control  No.:  3060-0463. 

Title:  Telecommunications  Services 
for  Individuals  with  Hearing  and 
Speech  Disabilities  and  the  Americans 
with  Disabilities  Act  of  1990.  47  CFR 
part  64  (sections  64.601—64.605). 

Form  No.:  Ni A. 

Tyrpe  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  and  state,  local  or  tribal 
government. 

Number  of  Respondents:  5,052 

Estimated  Time  Per  Response:  6 
hours. 

Frequency  of  Response:  On  occasion, 
annual  and  every  five  year  reporting 
requirements,  third  party  disclosure 
requirement,  and  recordkeeping 
requirement. 

Total  Annual  Burden:  26.831  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Title  IV  of  the 
Americans  with  Disabilities  Act  (ADA), 
which  is  codified  at  section  225  of  the 
Communications  Act  of  1934.  as 
amended  (the  Act),  mandates  that  the 
Federal  Communications  Commission 
(FCC)  ensure  that  interstate  and 
intrastate  telecommunications  relay 
services  (TRS)  are  available,  to  the 
extent  possible  and  in  the  most  efficient 
manner,  to  individuals  in  the  United 
States  with  hearing  and  speech 
disabilities.  Title  IV  aims  to  further  the 
Act's  goal  of  universal  ser\'ice  by 
providing  to  individuals  with  hearing  or 
speech  disabilities  telephone  services 
that  are  functionally  equivalent  to  those 
available  to  individuals  without  such 
disabilities.  Since  the  establishment  of 
this  mandate,  the  Commission  has  taken 
numerous  steps  to  increase  the 
availability  of  TRS,  and  to  ensure  that 
TRS  users  have  access  to  the  same 
services  available  to  all  telephone 
service  users. 

Federal  Communications  Commission. 
Marlene  H.  Dortch. 
Secretar}'. 
(PR  Do( .  02-32478  Filed  12-24-02;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review:  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  is  submitting  a 
request  for  review  and  approval  of  a 
collection  of  information  under  the 
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emergency  processing  procedures  in  the 
Office  of  Management  and  Budget 
(OMB)  regulation  5  CFR  1320.13.  FEMA 
is  requesting  that  this  information 
collection  be  approved  by  January  21. 
2003.  The  approval  will  authorize 
FEMA  to  use  the  collection  through  July 
31.  2003.  FEMA  plans  to  follow  this 
emergency  request  with  a  request  for  a 
3-year  approval.  The  request  will  be 
processed  under  OMB's  normal 
clearance  procedures  in  accordance 
with  the  provisions  of  OMB  regulation 
5  CFR  1320.10.  To  help  us  with  the 
timely  processing  of  the  emergency  and 
normal  clearance  submissions  to  OMB. 
FEMA  invites  the  general  public  to 
comment  on  the  proposed  collection  of 
infnrmatioii 

SUPPLEMENTAHv  INFORMATION:  Section 
420  ot  tho  Hubert  K.  .Staltord  Disaster 
Relief  and  Emergency  Assistance  Act, 
Public  Law  93-288,  as  amended, 
authorizes  the  President  to  provide 
assistance,  including  grants,  equipment, 
supplies,  and  personnel,  to  any  State  for 
the  suppression  of  any  fire  on  publicly 
or  privately-owned  forest  or  grassland, 
which  threatens  such  deslnicfion  as 
would  constitute  a  major  disaster. 
Under  E.O.  12148,  the  President  has 
delegated  this  authority  to  the  Director 
of  FEMA,  who  in  turn  has  re-delegated 


the  authority  to  the  Response  and 
Recovery  Executive  Associate  Director. 
FEMA  has  issued  regulations  pertaining 
to  fire  suppression  assistance  (FSA) 
contained  in  44  CFR  part  206,  subpart 
L. 

Collection  of  Information 

Title:  Request  for  Fire  Suppression 
Assistance. 

Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

OMB  Number:  3067-0066. 

Abstract:  FEMA  provides  assistance 
for  fire  suppression  of  forest  or 
grassland  fires,  which  threatens 
destruction  to  life  and/or  improved 
property  as  would  constitute  a  major 
disaster  under  Fire  Suppression 
Assistance  Program  (FSAP).  FEMA 
Form  20-10.  Financial  Status  Report,  is 
used  by  the  Grantee  during  the  closeout 
process  to  provide  FEMA  with  a  final 
reporting  of  costs  under  the  FSAP. 
FEMA  Form  90-91.  Damage  Survey 
Report,  is  prepared  by  the  Principal 
Advisor.  State  Forester,  and  a  FEMA 
representative  upon  termination  of 
eligible  fire  suppression  assistance. 
Standard  Form  (SF)  424,  Federal 
Assistance  (referred  to  by  States  as  a 
Fire  Project  Application),  is  submitted 


by  a  State  immediately  after  FEMA's 
Regional  Director  terminates  fire 
suppression  assistance.  Standard  Form 
270.  Request  for  Advance  or 
Reimbursement,  is  used  by  the  State  as 
an  option  to  receive  funds.  In  addition, 
under  Section  420  of  the  Stafford  Act 
there  must  be  a  FEMA-State  Agreement. 
Also,  a  State  Administrative  Plan  must 
be  developed  by  the  State  for  the 
Administration  of  a  Fire  Suppression 
Assistance  Grant.  The  plan  must 
designate  the  State  agency  that  will  be 
responsible  for  the  administration  of  the 
program  and  ensure  compliance  with 
the  law  and  regulation  applicable  to 
(FSA)  grants  and  ensure  the 
administrative  plan  is  incorporated  into 
the  State  Emergency  Plan.  Applicants 
are  required  to  notify  FEMA  of  all 
benefits,  actual  or  anticipated,  received 
from  other  sources  for  the  lost  for  which 
they  are  applying  to  FEMA  for 
assistance.  The  State  may  appeal  any 
cost  or  eligibility  determination  under 
the  approved  declaration  within  60  days 
after  receipt  of  the  notice  of  action  being 
appealed. 

Affected  Public:  State,  local  or  tribal 
government. 

Estimated  Total  Annual  Burden 
Hours: 


Information  collection 


FEMA-Stalement  Agreement 

Standard  Form  424 

FEMA  Form  20-10  

FEMA  Form  90-91   

Standard  Form  270  or  Letter  of  Credit 

State  Administrative  Plan 

Hazard  Mitigation  Plan 

Appeals  

Duplication  of  Benefits 

Estimated  total  


Respondents 
per  year 


11 
42 
42 
42 
1 

11 

11 

1 

1 

42 


House  per 
response 


1.5  hour 16  5  hours 

1  hour 42  tiours 


Total  tMjrden 


1  hour  

30  minutes 
30  minutes 

8  hour 

160  hours  .. 

1  hour 

1  hour 


42  hours 
21  hours 
30  minutes 
88  hours 
1.760  hours 
1  fiour 
1  hour 
1.972 


Estimated  Cost:  FEMA  anticipate 
costs  will  be  significantly  less  for  the 
majority  of  applying  States — 
approximately  $500.00  per  year  for 
those  States  with  State  Administrative 
Plans  and  Hazard  Mitigation  Plans 
already  developed  as  a  requirement  of 
receiving  fire  suppression  assistance 
grants  previously.  A  GS-12  at  $23.94 
per  hour  processes  6  fire  suppression 
assistance  grants,  it  takes  no  more  than 
1 1  hours  to  process  each  grant  from  start 
to  finish.  Seven  personnel  processing  6 
grants  =  42  grants  x  ll  hours  =  462 
hours  X  $23.94  =  $11,060.28. 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 


have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (d)  minimize  the 
biu-den  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.  permitting  electronic 
submission  of  responses.  Submit 
comments  to  the  OMB  within  30  days 
of  the  date  of  this  notice.  To  ensure  that 
FEMA  is  fully  aware  of  any  comments 
or  concerns  that  you  share  with  OMB. 
please  provide  us  with  a  copy  of  your 
comments.  FEMA  will  continue  to 


accept  comments  for  60  days  from  the 
date  of  this  notice. 

OMB  Addresses:  Interested  persons 
should  submit  written  comments  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Desk  Officer  for  the 
'Federal  Emergency  Management 
Agency,  725  17th  Street,  NW., 
Washington,  DC  20503. 

FEMA  Addresses:  Submit  wrnt.ii 
comments  to  Muriel  B.  Anderson,  Chief, 
Records  Management  Brani  h 
Information  Resoun  t  -  Mm  tu'inent 
Division,  Infdrmatidii  !»'(  hnolugy  and 
Services  Uirectorati-,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Rni.in  Tir,,  WHshinetuii    DC  20472 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
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contact  Lorine  Boardwine,  Response 
and  Recovery  Directoratp.  at  (202)  646- 
2948.  Contact  Ms.  Anderson  at  (202) 
646-2625,  facsimile  number  (202)  646- 
3347.  or  e-mail  address 
InformntionCoUections@fema.gov  foT 
copies  of  the  proposed  collection  of 
information. 

Dated:  December  17,  2002. 
Edward  \\    Kcrnan. 

Division  Uirnctor,  Information  Resources 
Management  Division,  Information 
Technology  Services  Directorate. 
'FR  Dor  02-32.'i21  Filed  12-24-02;  8:45  am] 

BILLING  CODE  6718-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1444-DR] 

Ohio;  Amendment  No.  1  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 

M,i!!.iL;pment  Agency  (FEMLA). 
action:  .Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Ohio,  (FEMA-1444-DR).  dated 
November  18,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  DtM  .>mb.T  12    2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
M,ii;da  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-2705  or 
Mnciia  Rui7'"ipma  cnr 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Ohio  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  18,  2002: 

Cuyahoga  and  Summit  Counties  for 
Individual  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program — 
Other  Needs.  83.544,  Public  AssLstance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 
|oe  M.  Allbaugh, 
Director. 
'FR  Dnf    02-32520  Filed  12-24-02;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW..  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register 
Agreement  iVo. ;  0 1 1 5  ^ h-(  1 .:  ^ 
Title:  Japan-U.S.  Eastbound  Freight 

Conference. 
Parties: 

.American  President  Lines,  Ltd. 

Hapag-Lloyd  Container  Line  GMBH 

Kawasaki  Risen  Kaisha,  Ltd. 

Mitsui  O.S.K.  Lines,  Ltd. 

A.P.  MoUer-Maersk  Sealand 

Nippon  Yusen  Kaisha 

Orient  Overseas  Container  Line 
Limited 

P&O  Nedllovd  B.V. 

P&O  Nedllovd  Limited 

Wallenius  Wilhelmsen  Lines  AS 
Synopsis:  The  proposed  amendment 

extends  the  suspension  of  the 

agreement  for  another  six  month 

period  through  July  31,  2003. 
Agreement  No.:  200233-006. 
Title:  Packer  Avenue  Lease  and 

Operating  Agreement. 
Parties:  Philadelphia  Regional  Port 

Authority  Astro  Holdings.  Inc. 
Synopsis:  the  amendment  extends  the 

term  of  the  lease  until  December  31. 

2012,  and  changes  the  compensation 

and  security  deposit  provisions. 
Agreement  No.:  201110-005. 
Title:  Port  of  Oakland  and  Hanjin 

Shipping  Co..  Ltd.  Marine  Terminal 

Agreement. 
Parties:  City  of  Oakland  Board  of  Port 

Commissioners  Total  Terminals 

International,  LLC. 
Synopsis:  The  amendment  to  the 

agreement  adds  alternative  payment 

provisions  for  the  agreement's 

minimum  annual  compensation. 

Agreement  No.:  201140. 

Title:  West  Basin  Container  Terminal 
Cooperative  Working  Agreement. 

Parties: 
China  Shipping  (North  America) 

Holding  Co.,  Ltd. 
Yang  Ming  Line  Holding  Co. 
Marine  Terminals  Corporation. 

Synopsis:  The  agreement  sets  forth  the 
general  terms  and  conditions  upon 
which  the  parties  will  jointly 
establish  and  operate  a  marine 
terminal  facility  at  the  Port  of  Los 
Angeles. 


Agreement  No.:  201141. 

Title:  Marine  Terminal  Agreement 

between  SK  Shipping  and  the  City 

and  County  of  San  Francisco. 
Parties: 

City  and  County  of  San  Francisco  SK 
Shipping  Co.  Ltd. 
Synopsis:  The  agreement  covers  the 

non-exclusive  use  of  the  port's  marine 

terminal  at  Pier  80. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  20,  2002. 
Bryant  L.  VanBrakle. 
Secretary. 
|FR  Doc.  02-32581  Filed  12-24-02:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  intermediary 
License;  Applicants 

Notice  is  hereby  gu  en  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries.  Federal  Maritime 
Commission,  Washington,  DC  20573. 
Non-Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary' 
Applicants 
Atallah  Business  Group,  Inc..  6811 
North  West  87  Avenue.  Miami.  FL 
33178.  Officers:  Betsy  De  Los 
Angeles  Perez-Diaz.  Secretary' 
(Qualifying  Individual),  Ramses 
Atallah,  President. 
Famous  Target  Logistics  Inc.,  147-39 
175th  Street,  Suite  215.  Jamaica,  NY 
11434.  Officers:  Rende  Li.  Vice 
President  (Qualifying  Individual) 
Yuen  Chun  Wong.  Director. 
Scarbrough  International  Express 
Lines,  Ltd.  dba.  Six  Lines,  Ltd.,  Six 
Pack  Express,  Inc.,  10841 
Ambassador  Drive,  Kansas  Cit>',  MO 
64153.  Officers:  Sean  Kevin 
Scarbrough.  President  (Qualifying 
Individual)  Roger  Lee  Scarbrough, 
CEO 
Panex  Logistics  Int'l  (U.S.A.).  Inc., 
9111  S.  La  Cienega  Blvd.,  Suite  104, 
Inglewood,  CA  90301.  Officer:  Chul 
Heui  Choi,  President  (Qualifying 
Individual) 
Embarque  Bella  Vista  Inc.,  1170 
Randall  Avenue,  Bronx,  NY  10474. 
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Officers:  Diego  Rivera,  President 
(Qualifying  Individual)  Eloy  Mora, 
Vice  President 
CRC  Universal.  Inc..  7957  NW  67 
Street,  Miami.  FL  33166.  Officers: 
Carlos  L.  Mulet.  President 
(Qualifying  Individual)  Colin  G. 
Lowe,  Vice  President 
I.M.P.  Shipping.  LLC.  10185  Lakeside 
Drive,  Coral  Gables,  FL  33156.  Officer: 
Jeffrey  Paul  Patterson.  Managing 
Member  (Qualifying  Individual) 
Savant  International  Logistics  Ltd., 
Cargo  Building  80,  Rm.  101.  JFK 
Infl  Airport,  Jamaica,  NY  11430. 
Officers:  Hal  Robbins,  Vice 
President  (Qualifying  Individual). 
Leonard  Satz.  President 
FMI  Container  Lines  Inc.,  9133  S.  La 
Cienega  Blvd.,  Suite  140, 
Inglewood,  CA  90301.  Officers: 
David  Shin,  President  (Qualifying 
Individual),  Chin  Shin.  Treasurer 

Non-Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicants 

Fast  Track  Worldwide  Logistics,  Inc., 


1571  NW  93  Avenue,  Miami,  FL 
33172.  Officers:  Alberto  A. 
Rodriguez,  Secretary  (Qualifying 
Individual)  Niurka  Al  Varado, 
President 

Latek  Logistics  Inc..  301  Pen  Horn 
Avenue.  Unit  4.  Secaucus.  NJ 
07094.  Officers:  Behcet  Tuysuzogu. 
President  (Qualifying  Individual). 
Mustafa  Sillan.  Vice  President 
Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary 
Applicants 

All  American  Cargo-Servicios 
Nicaraguenses,  Corp.,  dba  All 
American  Cargo-Servicios 
Nicaraguenses,  1925  NW  21 
Terrace,  Miami,  FL  33142.  Officers: 
Martha  Elizabeth  Rivas,  Treasurer 
(Qualifying  Individual),  Oscar  Galo, 
President 

A.Y.  Transport,  Inc.,  125  Component 
Drive.  San  Jose,  CA  95131.  Officers: 
Amit  Ezyoni,  CEO  Yeela  Haggai, 
Partner  (Qualifying  Individual), 

Transworld  Logistics  and  Shipping 
Services  Inc..  dba  AUcargo  Movers 
Inc.,  200  Middlesex-Essex  Tpk. 


Suite  200.  Iselin   M  hhh  U).  Officers: 

Nti(  h.i''i  \  ''\  !ih''ii.     1  ti-.i^  iir-': 
(Qu,il!t\  int;  \]ui]\  niii.ii     >!\  aswamy 
I\fr  KaiiiakrishiMii    i'it'--;i!'M!! 

Dated:  December  20,  2002. 
Bryant  L.  VdnRrnklt'. 
Sf^crptary 
|FR  Doc.  02-32578  Filed  12-24-02;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Reissuances 

Notice  is  hereby  given  th.it  thi 
following  Ocean  Trans[)(irtatiiiii 
Intermfdian'  licenses  have  Innm 
reissiii-ii  h\  the  Federal  Maritime 
ComriiLssKiii  [iiirMi.tni  U'  --fi  tinii  im  of 
the  Shipping  .^l  t  nt  imH4,  ,i^  aniriiii>'(i 
by  the  Ocean-Shipping  Reform  Act  of 
1998(46  U.S.C.  app.  I^IH!  and  the 
regulations  of  the  Coniinissinii 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  46  CFR 
part  515. 


License  No. 

Name/Address 

Date  Reissued 

3459F 

Cross  Ocean  International  Inc    10101  S  Roberts  Road  Suite  200  Palos  Hills  IL  60465 

Novemtser  3,  2002, 

2638F  

4306N 

Intercorp  Fonwarders.  Ltd  ,  3534  84tti  Street,  Unit  B-7,  Jackson  Heights,  NY  11372  

International  Transport  Services  IrK    18747  Sheldon  Road  Cleveland  OH  44130 

August  15,  2002 
Novemljer  3,  2002, 

16281      

Pan  Asia  Line  Corporation.  820  So  Garfield  Avenue,  #303,  Alhambra,  CA  91801 

Sextant  Overseas  Shipping  Corp    PO  Box  126  Enid  Road,  Summrt,  NY  12175  

October  23,  2002 

3478F 

June  19,  2002. 

15605N 

Solid  Trans  Inc    5146  W   104th  Street  Inalewood  CA  90304          

June  30,  2002, 

Dated:  December  20,  2002, 
Sandra  L.  Kusumoto, 

Director. .  Bureau  of  Consumer  Complaints 
and  Ucensing. 

|FK  Dor.  02-32.580  Filed  12-24-02;  8:45  am] 
BILUNG  CODE  e73(H)1-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License:  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S,C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  1367NF. 

Name:  BLG  Incorporated  dba  Cross 
Water  Line. 

Address:  350  Albany  Street,  Suite  6  I. 
New  York,  NY  10280." 

Date  Revoked:  October  25,  2002. 

Reason:  Failed  to  maintain  valid 
bonds. 


License  Number:  16712NF. 

Name:  Eagle  International  Express 
Ltd.  dba  Eagle  International  Ltd.,  dba 
Eagle  Express,  An  Eagle  Company. 

Address:  2765  Old  Higgins  Road,  Elk 
Grove  Village.  IL  60007. 

Date  Revoked:  October  23,  2002. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  173NF. 

Name:  International  Shipping 
Corporation. 

Address:  2630  NW  11 2th  Avenue, 
Miami.  FL  33172-1818. 

Date  Revoked:  November  7.2002. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  12190N. 

Name:  Reliable  Overseas  Shipping  & 
Trading.  Inc. 

Address:  239-241  Kingston  Avenue. 
Brooklyn,  NY  11213. 

Date  Revoked:  November  16.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 


December  20.  2002. 
Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

|FK  Doc  02-;J2579  Filed  12-24-02;  8:45  am] 

BILLING  CODE  6730-01 -P 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No  3090-0228] 

Information  Collection: 
Nondiscrimination  in  Federal  Financial 
Assistance  Programs 

AGENCY:  Office  of  Equal  Employment 
Opportunity.  GSA. 
ACTION:  Notice  of  reinstatement  and 
request  for  public  comments  of  OMB 
clearance  number  3090-0228. 

SUMMARY:  Under  the  provisions  of  the 
IVipL  ruork  Reduction  Act  of  1995  (44 
U.SC,  Chapter  35).  the  General  Services 
Administration  requested  in  June  2002 
that  the  Office  of  Management  and 
Budget  (OMB)  reinstate  an  information 
collection  regarding  nondiscrimination 
in  Federal  financial  assistance 
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programs.  OMB  reinstated  the  collection 
on  August  7,  2002.  This  information  is 
needed  to  facilitatp  nondiscrimination 
in  GSA's  Federal  Financial  Assistance 
Programs,  consistent  with  Federal  civil 
riuhts  laws  and  re^gulations  that  applv  to 
rtn  ipients  of  Fedfral  financial 
assistance 

Public  cumiiient,s  are  partu  ularly 
invited  on:  Whether  this  collection  of 
information  is  necessar>'  and  whether  it 
will  have  practical  utility:  whether  our 
estimate  of  the  public  burden  of  thit^ 
collection  of  information  is  accurate. 
and  based  on  valid  assumptions  and 
methodology;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected. 
DATES:  Comment  Due  Date:  February  24, 
200,^ 

ADDRESSES:  Submit  comments  regarding 
this  hunien  estimate  or  any  other  aspect 
of  this  (  dliei  tion  of  information, 
including  suggestions  for  reducing  this 
burden  to  Stephanie  Morris,  General 
Services  Administration  (MVA),  Room 
4035.  1800  F  Street,  NW,,  Washington, 
DC  20405 

FOR  FURTHER  INFORMATION  CONTACT:  K. 
Evelyn  Hntton,  Office  of  Civil  Rights, 
(202)  501-1^7 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  (itneral  Services  Administration 
(GSAj  has  mission  responsibilities 
related  to  monitoring  and  enforcing 
compliance  with  Federal  civil  rights 
laws  and  regulations  that  apply  to 
Federal  Financial  Assistance  programs 
administered  by  GSA.  Specificallv. 
those  laws  provide  that  no  person  on 
the  ground  of  race,  color,  national 
origin,  disability,  sex  or  age  shall  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  otherwise 
sublet  ted  to  discrimination  under  any 
program  in  connection  with  which 
Federal  financial  assistance  is  extended 
under  laws  administered  in  whole  or  in 
part  by  GSA,  These  mission 
responsibilities  generate  the 
requirement  to  request  and  obtain 
certain  data  from  recipients  of  Federal  _ 
surplus  property  for  the  purpose  of 
dt^termining  compliance,  such  as  the 
number  of  individuals,  based  on  race 
and  ethnu  origin,  of  the  recipient's 
eligible  and  actual  serviced  population; 
race  and  national  origin  of  those  denied 
participation  in  the  recipient's 
program(s):  non-English  languages 
encountered  by  the  recipient's 
program! s)  and  how  the  recipient  is 
addressing  meaningful  access  for 
individuals  that  are  Limited  English 
Proficient;  whether  there  has  been 
complaints  or  lawsuits  filed  against  the 


recipient  based  on  prohibited 
discrimination  and  whether  there  has 
been  anv  findings;  and  whether  the 
recipient's  facilities  are  accessible  to 
qualified  individuals  with  disabilities, 

B,  Annual  Reporting  Burden 

Respondents:  5U0. 

Responses  Per  Respondent:  1. 

Total  Responses:  500, 

Hours  Per  Response:  2. 

Total  Burden  Hours:  1000 

Obtaining  Copies  of  Proposals:  A 
copy  of  this  proposal  may  be  obtained 
from  the  General  Services 
Administration,  Regulatory  &  Federal 
Assistance  Publications  Division, 
(MVA),  Room  4035,  1800  F  Street,  NW,. 
Washington,  DC  20405.  or  by 
telephoning  (202)  208-7312,  or  by 
faxing  your  request  to  (202)  501-4067, 
Please  cite  OMB  Control  No,  3090-0228, 
Nondiscrimination  in  Federal  Financial 
Assistance  Programs,  in  all 
correspondence. 

Dated:  November  26,  2002. 
Michael  Carleton, 

Chief  Information  Officer. 

[FR  Doc.  02-32476  Filed  12-24-02;  8:45  am] 

BILLING  CODE  6820- M-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-24] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instnmients.  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessar\-  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor.  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road. 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Families, 
Communities,  and  Diabetes 
Management  Project — New — National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP), 
Centers  for  Disease  Control  and 
Prevention  (CDC). 

Diabetes  Mellitus  Type  2  is  a  chronic 
metabolic  disease  with  a  potential  for 
serious  health  consequences  that 
include  both  psychological  and  physical 
conditions.  Effective  management  of 
this  disease  is  important  to  prevent  the 
development  of  these  problems.  No 
previous  studies  have  systematically 
examined  the  ways  in  which 
psychological  functioning,  patient- 
provider  relationships,  family  and  social 
support,  health  insurance  availability 
and  utilization,  lifestyle  practices,  and 
community  support  influence  diabetes 
self-management  among  African 
American  patients.  Most  diabetes 
management  information  is  based  on 
research  conducted  primarily  with 
White  patients.  Accordingly,  the 
Division  of  Diabetes  Translation  within 
the  National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion  of  the 
Centers  for  Disease  Control  and 
Prevention  plans  to  conduct  a 
longitudinal,  family-centered  research 
project  to  determine  optimal  ways  of 
teaching  African  American  patients  and 
their  families  how  to  work  together  to 
manage  diabetes  successfully. 

The  research  will  involve  samples  of 
40-  to  64-year-old  African  American 
men  and  women  with  Type  2  diabetes 
and  their  close  family  members. 
Participating  families  will  be  divided 
into  two  groups,  an  inter\^ention  group 
that  will  receive  the  intervention  at  the 
beginning  of  the  study,  and  a 
comparison  group  that  will  receive  a 
modified  version  at  the  end. 
Measurements  of  self-care  adherence 
and  diabetes  control  will  include  both 
self-reports  and  objective  measures  such 
as  blood  glucose  levels  obtained  through 
clinical  lab  work.  Other  data  will 
include  diabetes  knowledge,  community 
characteristics,  social  support, 
community  support,  psychological 
functioning,  patient-provider 
relationships,  and  health  care  coverage. 
Participant  involvement  will  occur  over 
13  month  period.  The  estimated  cost  to 
respondents  is  $213,236. 
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respondents 


No  of  re- 
spondents 


No  of  re-  Avg.  txjrden/        ^^, .  ^^ 

sponses/re-     '     response  (in 
spondent  hrs 


(in  hrs.) 


Adults  witti  Diabetes: 

Questionnaires 

Clinical  Lab  WorV 

Glucose  Test  Meter  Training 
Family  Members;  Questionnaires 
Teenagers  Questionnaires  

Total 


400 
400 
400 
400 
400 


60/60 
60/60 
60/60 
45/60 
30/60 


1200 

1200 

400 

900 

600 


4300 


Dated:  December  19.  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Evaluation. 
(FR  Doc.  02-3251fi  Filed  12-24-02;  8:45  am) 

BIUJNO  COOC  4t63-1S-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  Day    0  i   2S] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (Ct)C)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 


whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road. 
MS-D24,  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Reducing  the  Risk  of  Zoonotic  Disease 
Transmission  In  Venues  Where  the 
Public  Has  Contact  With  Animals:  A 
Survey  of  Current  Practices — New — 
National  Center  for  Infectious  Diseases 
(NCID).  Centers  for  Disease  Control  and 
Prevention.  The  purpose  of  this  project 
is  reduce  transmission  of  zoonotic 
disease  to  those  persons  who  interact 
with  farm  animals  in  a  number  of 
different  settings.  Though  most  of  these 
interactions  probably  do  not  result  in 
human  illness,  several  recent  outbreaks 
have  highlighted  the  potential  danger  of 
infectious  disease  transmission  in 
venues  where  the  public  comes  into 
contact  with  animals  and  their 
environment.  A  large  outbreak  of  E.  coli 


Ol57:H7  infections  among  visitors  to  a 
petting  zoo  in  Pennsylania  in  2000 
prompted  CDC  to  develop 
recommendations  to  address  this  issue. 
Several  large  outbreaks  of  E.  coli 
Ol57:H7  have  also  occurred  at  county 
fairs  from  persons  being  exposed  to 
aiiini  i!-  ini  '[kit    nvironment.  No  state 
or  Itidtiiai  I  r.\  '^  '  \i.si  that  deal 
specificalh  .s  ith  public  health  issues 
relating  to  interactions  between  the 
public  and  farm  animals. 

The  proposed  study  consists  of  a  self- 
administered,  written  questionnaire 
mailed  to  petting  zoos  and  fairs  (state, 
regional,  and  county).  The  survey  asks 
individuals  to  desrrihc  thpir  too  or  fair'<: 
current  practices  r<  cuiiiim  tiiiuiui 
interaction  with  animals,  food  and 
beverage  consumption  in  relation  to 
animal  interaction  areas,  and 
handwashing  facilities.  The  ii^t   if  zoos 
comes  from  facilities  licenced  b\  the 
U.S.  Department  of  Agriculture  to  show 
animals  for  commercLi!  piir|H^"'v  Thf 
list  of  fairs  comes  from  thi-  hiitiniiiMiidl 
Association  of  Fairs  and  Expositions,  a 
private  trade  organization  that 
volunteered  to  participate  with  CDC  in 
having  its  members  complete  this 
survey.  Study  objectives  are  to  df";rribe 
current  practices  and  to  deterniiru  h   w 
CDC.  othiT  fi'iliT.i!  ,ti;i'ii(  )("-    and  iii'H 
governmental  urijaiii/atujii.s  i.dii  best 
educate  zoos  .ini  t.urv  about  safe 
animal-human  interaction.  There  is  no 
cost  to  respondents. 


Sun/ey                • 

No  of  re- 
spondents 

No  of 
responses/ 
respondent 

Average 

burden/ 

response  (in 

hours) 

Total  burden 
(in  hours) 

Written  Questionnaire  „ 

1400 

1 

10/60 

233 

Total 

233 
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Dated:  December  19.  2002. 
Nancy  E.  Cheal. 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc  02-32519  Filed  12-24-02;  8:45  ami 

BILLING   CODE   4163    IB    P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-ia-03] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

I  h>'  (..enters  lor  Ui>e,ise  (  i.introl  and 
l'i.'\ention  (CDC)  puliii-h>-  a  list  (if 
:iili  irmatiDii  i  nllp(  fion  r-'Ciwt'^t^  u:ifler 
re\ie\\  by  Uw  Ufiu  e  of  M,in.iu<'rn>'nt  and 
Budget  (OMB)  in  complian!  t  with  th* 
Paperwork  Redurtinn  .'Xit  i44  L'.S.C",. 
Chapter  35     Ii'  ri'qiirst  a  copy  of  these 
[•■quests,  call  the  l.DC  Reports  Clearance 
Ufficer  at  (4U4J  498-1210.  Send  written 


comments  to  CDC,  Desk  ( )ffi(  er    Human 
Resourc:es  and  Housing  Branc.h.  New 
Executive  ()ffi(.e  Building.  Rin.im  1U2j5. 
Washington.  DC  20503   Written 
comments  sfiould  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

L\  aiuation  of  the  Graduate  Certificate 
Program — New — National  Center  for 
HIV.  STU,  and  TB  Prevention 
(NCHSTP),  the  Centers  for  Disease 
Control  and  Prevention  (CDC).  The 
National  Center  for  HIV.  STD  and  TB. 
CDC  proposes  to  collect  data  to  evaluate 
the  Graduate  Certificate  Program  (GCP). 
From  lulv  1997  through  January  2001. 
NCH.STP  Prevention  Support  Office 
administered  the  GCP  which  funded 
130  CDC  public  health  professionals 
and  130  state  and  local  public  health 
professionals  to  attend  a  distance 
learning  program  that  consisted  of 
approximately  one-half  of  the 
requirements  of  a  graduate-level  degree. 
The  purpose  of  the  proposed  project  is 
to  evaluate  the  process,  impact,  and 


(jutcome  measures  of  the  GCP  that  were 
described  in  the  original  Request  for 
Proposal  (RFP).  CDC  is  looking  to 
establish  perceived  or  measurable 
benefits  of  the  program,  as  well  as  to 
evaluate  the  effectiveness  of  the 
distance-based  education  approach. 

The  data  collected  will  be  used  to 
determine  the  effectiveness  of  the 
distance-based  training  approach,  and  to 
provide  recommendations  for 
developing  similar  training  strategies  in 
the  future. 

Data  will  be  collected  through  an 
attitudinal  survey  that  will  be  available 
in  both  paper  and  electronic  copies.  The 
survey  will  be  administered  to  520 
respondents  (approximately  260  state 
and  local  public  health  professionals 
(130  participants  and  130 
nonparticipants)  and  260  supervisors 
(130  supervisors  of  participants  and  130 
super\isors  of  nonparticipants).  It  is 
estimated  that  it  will  take  respondents 
approximately  20  minutes  to  complete 
the  survey.  The  annual  burden  for  this 
data  collection  is  192  hours. 


Respondents 


Federal  Public  Health  Professionals  

State  and  Local  Public  Health  Professionals 

Supervisors  of  Participants        

Survey  of  Non-participant  Supen/isors 


No.  of  re- 
spondents 


144 
144 
144 
144 


No  of 
responses 
respondent 


Average 

burden/ 

response 

(in  hours) 


20/60 
20/60 
20/60 
20/60 


Dated:  December  19,  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  02-32517  Filed  12-24-02;  8:45  am] 

BILLING  CODE  4163   18  P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  tor  Disease  Control  and 
Prevention 

Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 

announces  the  fnllowing  committee 
meeting: 

Name:  Advisory  Board  on  Radiation  and 
Worker  Health  (ABRWH).  National  Institute 
for  Occupational  Safety  and  Health  (NIOSH). 

Time  and  Date:  8  a.m.-5  p.m.,  January  7. 
2003.  8  a.m.-12:30  p.m..  January  8.  2003. 

Place:  The  Westin  Cincinnati,  21  East  Fifth 
Street.  Cincinnati.  Ohio  45202,  telephone 
513/621-7700,  fax  513/852-5670. 


Status:  Open  8  a.m.-5  p.m.,  January  7, 
2003.  Open  8  a.m.-9:45  a.m.,  January  8,  2003. 
Closed  10  a.m.-12:30  p.m.,  January  8.  2003. 

Background:  The  Advisory  Board  on 
Radiation  and  Worker  Health  ("the  Board  ") 
was  established  under  the  Energy  Employees 
Occupational  Illness  Compen.sation  Program 
Act  (EEOICPA)  of  2000  to  advise  the 
President,  through  the  Secretary  of  Health 
and  Human  Services  (HHS).  on  a  variety  of 
policy  and  technical  functions  required  to 
implement  and  effectively  manage  the  new 
compensation  program.  Key  functions  of  the 
Board  include  providing  advice  on  the 
development  of  probability  of  causation 
guidelines  which  have  been  promulgated  by 
HHS  as  a  final  rule,  advice  on  methods  of 
dose  reconstruction  which  have  also  been 
promulgated  by  HHS  as  a  final  rule, 
evaluation  of  the  scientific  validity  and 
quality  of  dose  reconstructions  conducted  by 
the  National  Institute  for  Occupational  Safety 
and  Health  (NIOSH)  for  qualified  cancer 
claimants,  and  advice  on  the  addition  of 
classes  of  workers  to  the  Special  Exposure 
Cohort. 

In  December  2000  the  President  delegated 
responsibility  for  funding,  staffing,  and 
operating  the  Board  to  HHS,  which 
subsequently  delegated  this  authority  to  the 
CDC.  NIOSH  implements  this  responsibility 
for  CDC.  The  charter  was  signed  on  August 
3,  2001,  and  in  November  2001,  the  President 
completed  the  appointment  of  an  initial 


roster  of  10  Board  members.  In  April,  and 
again  in  August  2002.  the  President 
appointed  additional  members  to  ensure 
more  balanced  representation  on  the  Board. 

Purpose:  This  board  is  charged  with  (a) 
providing  advice  to  the  Secretary,  HHS  on 
the  development  of  guidelines  under 
Executive  Order  13179;  (b)  providing  advice 
to  the  Secretary,  HHS  on  the  scientific 
validity  and  quality  of  dose  reconstruction 
efforts  performed  for  this  Program:  and  (c) 
upon  request  by  the  Secretary.  HHS,  advise 
the  Secretary  on  whether  there  is  a  class  of 
employees  at  any  Department  of  Energy 
facility  who  were  exposed  to  radiation  but  for 
whom  it  is  not  feasible  to  estimate  their 
radiation  dose,  and  on  whether  there  is 
reasonable  likelihood  that  such  radiation 
doses  may  have  endangered  the  health  of 
members  of  this  class. 

Matters  to  be  Discussed:  The  meeting  will 
convene  in  open  session  from  8  a.m. -5  p.m. 
on  January  7,  2003,  and  8  a.m.-9:45  a.m.  on 
January  8.  2003,  to  address  matters  related  to 
program  and  dose  reconstruction  contract 
status.  Atomic  Weapons  Employer  site 
profile  development,  and  hear  a  report  from 
the  Dose  Reconstruction  Workgroup.  The 
remainder  of  the  meeting  will  proceed  in 
closed  session. 

The  purpose  of  the  closed  session  is  to 
include  development,  review,  and  discussion 
of  a  proposed  Independent  Government  Cost 
Estimate  (IGCE)  for  a  technical  support 


78810 
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contract  intended  to  assist  the  Bocird  in 
fulfilling  its  statutory  duty  to  advise  the 
Secretary.  HHS  regarding  dose  reconstruction 
efforts  under  the  EEOICPA.  The  IGCE  will 
include  contract  cost  estimates,  the 
disclosure  of  which  would  adversely  impact 
the  Government's  negotiating  position  and 
strategy  in  regards  to  this  contract  by  giving 
potential  bidders  and  undue  advantage  in 
determining  the  price  associated  with  their 
bids.  The  information  being  discussed  will 
include  information  of  a  confidential  nature. 

This  portion  of  the  meeting  will  be  closed 
to  the  public  in  accordance  with  provisions 
set  forth  regarding  subject  matter  considered 
confidential  under  the  terms  of  5  U.S.C. 
552b(c)(9)(B).  48  CFR  5.401(b)(1)  and  (4),  and 
48  CFR  7.304(d).  and  the  Determination  of 
the  Director.  Management  A)^lysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention,  pursuant  to  Pub.  L.  92—463. 

This  notice  is  being  published  15  days  less 
than  meeting  dale,  due  to  administrative 
delay.  Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Infomwtion:  Larrv 
Elliott,  Executive  Secretary,  ABRWH,  NIOSH, 
CDC,  4676  Columbia  Parkway,  Cincinnati, 
Ohio  45226,  telephone  513/841^498,  fax 
513/458-7125. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  lo  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  December  16,  2002. 
Alvin  Hall. 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  ICDC). 
[PR  Doc.  02-32511  Filed  12-24-02:  8:45  am] 

BILLING  COO€  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No   02N-0215i 

Agency  Information  Collection 
Activities,  Announcement  of  OMB 
Approval;  Export  Certificates  (or  FDA 
Regulated  Products 

AGENCY:  F'ood  and  Drug  Administrdtion, 

HHS, 

action:  Notice, 

summary:  The  Food  and  Drug 
Administration  is  announcing  that  a 
collection  of  information  entitled 
"Export  Certificates  for  FDA  Regulated 
Products  Under  Sections  801(e)  and  802 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act"  has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  P.iix-rvvMrk  K.'.iuctiun  .\(:t  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  L  Pincus,  Office  of  Information 


Resources  M.iJi.i^iment  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockvilie,  MD  20857, 
301-827-1471. 

SUPPLEMENTARY  INFORMATION:  In  the 
tederal  Register  ut  N.-pt-'inbtT  9,  2002 
(67  FR  57241),  the  agency  armounced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valui  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  091Q-0498.  The 
approval  expires  on  November  30,  2005 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  December  18,  2002. 
Margaret  M.  Dotzel. 

Assistant  Commissioner  for  Policy. 

|FR  Doc.  02-32443  Filed  12-24-02:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

iDocket  No   02N  0315] 

Agency  Information  Collection 
Activities:  Announcement  of  OMB 
Approval;  Medical  Devices 
Humanitarian  Use  Devices 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
.\iiii!inistration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Medical  Devices:  Humanitarian  Use 
Devices"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  K.iiii)!!!--,  (  ittn  '■  "t  liitiiriiuition 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockvilie,  MD  20857, 
301-827-1 2 '< 

SUPP1.EMENTARY  INFORMATION:  111  the 
Federal  Re^ister  of  October  18,  2002  (67 
FR  64392),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
cleanuice  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 


numt)'"i   '  )Mi5  !ms  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0332.  The 
approval  expires  on  November  30,  2005. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dalwi:  Dei:pmber  18.  2002. 
Mar)»art't  M.  Dotzel, 
Assistant  Commissioner  for  Policy. 
(FR  Dor  02   32444  Filed  12-24-02:  8:45  am) 

BILUNO  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No  OOP-1378) 

Draft  Guidance  tor  Industry  on 
Lat}eling  for  Topically  Applied 
Cosmetic  Products  Containing  Alpha 
Hydroxy  Acids  as  Ingredients; 
Availability:  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  December  2,  2002  (67  FR 
71577).  The  document  announced  the 
availability  of  a  draft  guidance  entitled 
"Guidance  for  Industry:  Labeling  for 
Topically  Applied  Cosmetic  Products 
Containing  Alpha  Hydroxy  Acids  as 
Ingredients."  The  document  was 
published  with  an  inadvertent  error. 
This  document  corrects  that  error. 

FOR  FURTHER  INFORMATION  CONTACT: 
)uyLi!  .Strong,  (Jllii.c  ut  I'ulu.v  iHI— 27), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockvilie.  MD  j()857, 
301-827-7010. 

SUPPLEMENTARY  INFORMATION:  In  FK  I)oC. 
02-3().f4l).  app.MiiMu     n  ['.lU'-  71577  in 
the  Federal  Register  nt  Moiuiay, 
Dect'iiiixi  1.  Jii()2.  the  following 
correction  is  made: 

1  On  page  71577.  in  the  third 
column,  in  the  second  paragraph,  in  the 
third  line,  "-hydroxyoctanoic  acid,  and 
-hydroxydecanoic  acid"  is  corrected  to 
read  "a-hydroxyoctanoic  acid,  and  a- 
hydroxydecanoic  acid". 

2.  On  page  71578,  in  the  third 
column,  under  "IV.  References,"  in 
reference  1.,  in  the  third  line,  "-Hydroxy 
Acids"  is  corrected  to  read  "a-Hydroxy 
Acids". 
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Dated:  December  18,  2002. 
Margaret  M.  Dotzel, 

At,t<istant  Commissioner  for  Policy. 

(fR  Doc.  02-32613  Filed  12-24-02:  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4736-N-18] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment — Public 
Housing  Drug  Elimination  Program 
Formula  Allocation:  Plan. 
Consultation,  Reporting  Resident 
Survey 

AGENCY:  Office  of  the  Assistant 
Sec;retar\-  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
( ()lle(  tion  r€?quirement  described  below 
will  be  .submitted  tn  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 
DATES:  Comments  Due  Date:  February 

lA.  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  number  and  should  be  sent  to: 
Mildred  M   Hamman.  Reports  Liaison 
Officer,  Public  and  Indian  Housing. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street,  SW,. 
Room  4249,  Washington,  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildreci  M   Hamman.  (202)  708-0614. 
extension  4128.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Deparlinent  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
rnllection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  a(  curacy  of  the  agency '^ 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 


information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g..  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal  Public  Housing 
Drug  Elimination  Program  Formula 
.\lloc:ati(in:  Plan.  Consultation. 
Reporting  Resident  Surxey. 

OMB  Control  Sumber:  2577-0124 

Description  oj  the  need  for  the 
information  and  proposed  use:  To 
continue  to  expend  existing  funding, 
each  PHDEP  recipient  must  submit  to 
HUD  a  plan  for  addressing  the  problem 
of  drug  related  and  violent  crime  in  and 
around  the  housing  covered  by  the  plan. 
In  accordance  with  24  CFR  761.35, 
recipients  are  required  to  evaluate  and 
report  on  its  performance  with  the  plan. 

Agency  form  numbers,  if  applicable: 
None. 

Members  of  affected  public:  State  or 
Local  Government;  Individuals  or 
households;  Not  for  profit  institutions. 

Estimation  of  the  total  number  of 
hours  needed  to  pare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  1.085  respondents, 
annually,  87  average  hours  per 
response,  total  reporting  burden  94,395 
hours.  These  hoiu-s  reflect  current 
requirements.  Particularly  in  view  of 
Congress'  decision  not  to  fund  PHDEP 
in  FY  2002,  HUD  is  reviewing  proposals 
to  substantially  streamline  reporting 
requirements. 

Status  of  the  proposed  information 
collection:  Reinstatement,  without 
change. 

Authority:  Section  3506  of  the  paperwork 
Reduction  Act  of  1995.  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  December  18.  2002. 
Michael  Liu, 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

!FR  Dor.  02-32439  Filed  12-24-02;  8:45  am) 

BILLING  CODE  421&-33-M 


summary:  The  Department  of  the 
interior,  Office  of  the  Secretary  is 
announcing  a  public  meeting  of  the 
Exxon  Valdez  Oil  Spill  Public  Advisory 
Committee. 

DATES:  lanuary  14.  2003.  at  4  p.m. 
ADDRESSES:  Hotel  Captain  Cook,  939 
\Ni'-!  '■::  .\\or,\M^  .■^.n^h'^raGP,  Alaska. 
FOR  FURTHER  INFORMATlOK  CONTACT: 
Douglas  Mutter,  Department  of  the 
Interior,  Office  of  Environmental  Policy 
and  Compliance,  1689  "C"  Street,  Suite 
119.  Anchorage.  Alaska.  (907)  271- 
5011 

SUPPLEMENTARY  INFORMATION:  The 

Public  Advisory  Committee  was  created 
by  Paragraph  V.A.4  of  the  Memorandum 
of  Agreement  and  Consent  Decree 
entered  into  by  the  United  States  of 
America  and  the  State  of  Alaska  on 
August  27.  1991,  and  approved  by  the 
United  States  District  Court  for  the 
District  of  Alaska  in  settlement  of 
United  States  of  America  v.  Sfate  of 
Alaska.  Civil  Action  No.  A91-081  CV. 
The  meeting  agenda  will  feature 
discussions  about  the  status  of  the  Gulf 
of  Alaska  Ecosystem  Monitoring  and 
Research  program  and  the  election  of 
officers. 

Willie  R.  Taylor. 

Director.  Office  of  Environmental  Policy  and 

Compliance. 

|FR  Doc.  02-32479  Filed  12-24-02:  8:45  am) 

BILUNG  CODE  431&-RO-^ 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Exxon  Valdez  0\\  Spill  Trustee  Council 
Notice  of  Meeting 

AGENCY:  Office  of  the  Secretary, 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  on  8 
Petition  To  List  the  Mono  Basin  Area 
Sage  Grouse  as  Endangered 

AGENCv:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  petition  finding. 


summary:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  a 
90-day  finding  on  a  petition  to  list  the 
Mono  Basin  area  sage  grouse 
[Centrocercus  urophasianus  phaios) 
under  the  Endangered  Species  Act  of 
1973,  as  amended.  We  find  the  petition 
does  not  present  substantial  scientific  or 
commercial  information  indicating  that 
listing  this  species  may  be  warranted. 
DATES:  The  finding  announced  in  this 
document  was  made  December  26, 
2002. 

ADDRESSES:  The  complete  file  for  this 
finding  IS  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
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Service.  Nevada  Fish  and  Wildlife 
Office,  1340  Financial  Boulevard,  Suite 
234.  Rnno,  NV  K'tstv 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Williams.  Field  Supervisor, 
Nevada  Fish  and  Wildlife  Office  (see 
ADDRESSES)  (telephone  775/861-6300; 
facsimile  775/861-6301) 
SUPPLEMENTARY  INFORMATION: 

Ba(.k>;juuiid 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973.  (Act)  as  amended 
(16  U.S.C.  1531  et  seq).  requires  that  we 
make  a  Tinding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientiTic  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
This  Hnding  is  to  be  based  on  all 
information  available  to  us  at  the  time 
we  make  the  Hnding.  To  the  maximum 
extent  practicable,  this  finding  is  to  be 
made  within  90  days  of  our  receipt  of 
the  petition,  and  notice  of  this  finding 
is  to  be  published  promptly  in  the 
Federal  Register.  Our  standard  fi^r 
substantial  information  within  the  Code 
of  Federal  Regulations  (CFR)  with 
regard  to  a  90-day  petition  Finding  is 
"that  amount  of  information  that  would 
lead  a  reasonable  person  to  believe  that 
the  measure  proposed  in  the  petition 
may  be  warranted"  (50  CFR  424).  If  the 
finding  is  that  substantial  information 
was  presented,  we  are  required  to 
promptly  commence  a  review  of  the 
status  of  the  involved  species,  if  one  has 
not  already  been  initiated,  under  our 
internal  candidate  assessment  process. 

On  January  2.  2002.  we  received  a 
petition,  dated  December  28,  2001.  from 
the  Institute  for  Wildlife  Protection 
requesting  that  the  greater  sage  grouse 
[Centrocercus  umphasianus  phaios) 
occurring  in  the  Mono  Basin  area  of 
Mono  County.  California,  and  Lyon 
County.  Nevada,  be  emergency  listed  as 
an  endangered  distinct  population 
segment  (DPS)  under  the  Act.  The 
petition  clearly  identified  itself  as  such 
and  contained  the  name,  address,  and 
signature  of  the  petitioning 
organization's  representative. 
Accompanying  the  petition  was 
information  related  to  the  taxonomy,  life 
history,  demographics,  movements, 
habitats,  threats,  and  the  past  and 
present  distribution  of  the  greater  sage 
grouse.  The  petitioner  contends  that  the 
sage  grouse  occurring  in  the  Mono  Basin 
are  genetically  unique  from  the  birds 
that  occur  in  the  rest  of  the  range  of  the 
species  and  possesses  other  distinctive 
features  as  well.  Also,  the  petitioner 
contends  that  sage  grouse  in  the  Mono 
Basin  are  imminently  threatened  with 
extinction.  In  order  to  determine  if 


substantial  information  is  available  to 
indicate  that  the  petitioned  action  may 
be  warranted,  the  Service  has  reviewed 
the  following:  the  subject  petition, 
literature  cited  in  the  petition, 
information  provided  by  recognized 
experts  or  agencies  cited  in  the  petition, 
and  information  otherwise  available  in 
Service  files. 

The  petitioner's  request  is  to  list  the 
Mono  Basin  area  population  of  the 
greater  sage  grouse  {Centrocercus 
urophasianus  phaios)  as  a  DPS. 
However,  the  scientific  name  used  by 
the  petitioner  to  identify  the  greater  sage 
grouse  is  incorrect.  The  correct 
scientific  name  for  the  greater  sage 
grouse  is  Centrocercus  urophasianus. 
whereas  C  u.  phaios  is  the  western 
subspecies  of  the  greater  sage  grouse 
and  does  not  occur  in  the  Mono  Basin 
(Aldrich  1946.  1963;  American 
Ornithologists'  Union  (AOU)  1957; 
johnsgard  1973).  The  sage  grouse  that 
occurs  in  the  Mono  Basin  area  has  been 
described  as  the  eastern  subspecies  of 
the  greater  sage  grouse  (C  urophasianus 
urophasianus)  (Aldrich  1946,  1963; 
AOU  1957;  |ohnsgard  1973) 

The  following  information  regarding 
the  description  and  natural  history  of 
the  sage  grouse  has  been  condensed 
from  the  following  sources:  Aldrich 
1963.  Johnsgard  1973.  Connelly  e^  al. 
1988.  Fischer  et  al  1993.  Drut'l994, 
Western  Sage  and  Columbian  Sharp- 
Tailed  Grouse  Workshop  1996  and 
1998.  Schroeder  et  al.  1999.  and 
Governor  Guinn's  Sage  Grouse 
Conservation  Planning  Team  2001. 

The  sage  grouse  is  the  largest  North 
American  grouse  species.  Adult  males 
range  in  size  from  66  to  76  centimeters 
(cm)  (26  to  30  inches  (in))  and  weigh 
between  2  and  3  kilograms  (kg)  (4  and 
7  pounds  (lb));  adult  females  range  in 
size  from  48  to  58  cm  (19  to  23  in)  and 
weigh  between  1  and  2  kg  (2  and  4  lb). 
Males  and  females  have  dark  grayish- 
brown  body  plumage  with  many  small 
gray  and  white  speckles,  fieshy  yellow 
combs  over  the  eyes,  long  pointed  tails, 
and  dark-green  toes.  Males  also  have 
blackish  chin  and  throat  feathers, 
conspicuous  phylloplumes  (specialized 
erectile  feathers)  at  the  back  of  the  head 
and  neck,  and  whitr  feathe-rs  forming  a 
ruff  around  the  neck  and  upper  belly. 
During  breeding  displays,  males  also 
exhibit  olive-green  apteria  (fleshy  bare 
patches  of  skin)  on  their  breasts. 

Sage  grouse  depend  on  a  variety  of 
shrub  steppe  habitats  throughout  their 
life  cycle,  and  are  particularly  tied  to 
several  species  of  sagebrush  [Artemesia 
spp.).  Throughout  much  of  the  year. 
adult  sage  grouse  rely  on  sagebrush  to 
provide  roosting  cover  and  food.  During 
the  winter  they  depend  almost 


exclusively  on  sagebrush  for  food.  The 
type  and  condition  of  shrub  steppe 
plant  communities  strongly  affect 
habitat  use  by  sage  grouse  populations. 
However,  these  populations  also  exhibit 
strong  site  fidelity  (loyalfy  to  a 
particular  area).  Sage  grouse 
populations  may  disperse  up  to  160 
kilometers  (km)  (100  miles  (mi)) 
between  seasonal  use  areas;  however, 
average  population  movements  are 
generally  less  than  34  km  (21  mi).  Sage 
grouse  are  also  capable  of  dispersing 
over  areas  of  unsuitable  habitat. 

During  the  spring  breeding  season, 
primarily  during  the  morning  hours  just 
after  dawn,  male  sage  grouse  gather 
together  and  perform  courtship  displays 
on  areas  called  leks  (areas  where 
animals  assemble  and  perform  courtship 
displays).  Areas  of  bare  soil,  short  grass 
steppe,  windswept  ridges,  exposed 
knolls,  or  other  relatively  open  sites 
may  serve  as  leks.  Leks  range  in  size 
from  less  than  0.4  hectare  (ha)  (1  acre 
(ac))  to  more  than  40  ha  (100  ac)  and  can 
host  several  to  hundreds  of  males.  Some 
leks  are  used  for  many  years.  These 
"historic"  leks  are  typically  larger  than, 
and  often  surrounded  by.  smaller 
"satellite"  leks.  which  may  be  less 
stable  in  size  and  location  within  the 
course  of  one  year  and  between  two  or 
more  years.  A  group  of  leks  where  males 
and  females  may  interact  within  a 
breeding  season  or  between  years  is 
called  a  lek  complex.  Males  defend 
individual  territories  within  leks  and 
perform  elaborate  displays  with  their 
specialized  plumage  and  vocalizations 
to  attract  females  for  mating. 

Females  may  travel  up  to  35  km  (22 
mi)  after  mating,  and  typically  select 
nest  sites  under  sagebrush  cover, 
although  other  shrub  or  bunchgrass 
species  are  sometimes  used.  Nests  are 
relatively  simple  and  consist  of  scrapes 
on  the  ground.  Clutch  sizes  range  from 
6  to  13  eggs.  Nest  success  ranges  from 
10  to  63  percent  and  is  relatively  low 
compared  to  that  of  other  prairie  grouse 
species.  Shrub  canopy  and  grass  cover 
provide  concealment  for  sage  grouse 
nests  and  young,  and  may  be  critical  for 
reproductive  success. 

Sage  grouse  typically  live  between  1 
and  !  .  ■  tr^   ti  ivvever,  sage  grouse  up  to 
10  >(  ais  L't  agf  have  been  recorded  in 
the  wild.  The  annual  mortality  rate  for 
sage  t;[iMisi'  is  rniit',!il\  ')()  Id  55  percent, 
whii  ti  i--  M'l.itu  rj\  inu  I  .i[n[)ared  to 
rates  for  other  praine  grouse  species. 
Females  general  I  \  have  a  higher 
survival  rate  th.in  males,  which 
accounts  for  a  female-biased  sex  ratio  in 
adult  birds. 

Prior  to  European  expansion  into 
western  North  America,  sage  grouse  (C 
urophasianus)  were  believed  to  occur  in 


the  States  of  Washington,  Oregon, 
California.  Nevada,  Idaho.  Montana, 
Wyoming,  Colorado.  Utah.  South 
Dakota.  North  Dakota.  Kansas, 
Oklahoma.  Nehraska.  New  Mexico. 
.\rizona.  and  the  Canadian  provinces  of 
British  Columbia.  Alberta,  and 
Saskatchewan  (Schroeder  et  al.  1999). 
Currently,  sage  grouse  occur  in  11  States 
and  2  Canadian  provinces,  ranging  from 
extreme  southeastern  Alberta  and 
aouthwestern  Saskatchewan,  south  to 
western  Colorado,  and  west  to  eastern 
California,  Oregon,  and  Washington.  In 
addition,  sage  grouse  occur  in  southern 
Idaho,  the  northern  twn-thirds  of 
Nevada,  parts  of  L'tah.  most  of 
\V\-oming.  southern  and  eastern 
Montana,  and  extreme  western  North 
and  South  Dakota.  Sage  grouse  have 
been  extirpated  from  Nebraska,  Kansas. 
Oklahoma.  New  Mexico.  Arizona,  and 
British  Columbia  (Schroeder  et  al. 
1999). 

Rangewide,  sage  grouse  distributions 
have  declined  in  a  number  of  areas, 
most  notably  along  the  northern  and 
northwestern  periphen*'  and  in  the 
center  of  their  historic  range.  There  may 
have  been  between  roughly  1.6  million 
and  16  million  sage  grouse  rangewide 
prior  to  European  expansion  across 
western  North  America  (65  FR  51578). 
The  Western  States  Sage  Grouse 
Technical  Committee  (WSSGTC)  (1999) 
estimated  that  there  may  have  been 
about  1.1  million  birds  in  1800.  Braun 
(1998)  estimated  that  the  1998 
rangewide  spring  population  numbered 
about  157,000  sage  grouse.  More  recent 
estimate  puts  the  number  of  sage  grouse 
rangewide  at  between  roughlv  100.000 
and  500,000  birds  (65  FR  51578).  Sage 
grouse  population  levels  ma\'  have 
declined  from  historic  to  recent  times 
between  69  and  99  percent  (65  FR 
51578).  WSSGTC  (1999)  estimates  the 
decline  from  historic  times  to  the 
present  day  may  have  been  about  86 
percent. 

Apparently,  much  of  the  overall 
decline  in  sage  grouse  populations 
occurred  from  the  late  1800s  to  the  mid 
1900s  (Hornaday  1916,  Crawford  1982, 
Drut  1994,  Washington  Department  of 
Fish  and  Wildlife  (WDFW)  1995,  Braun 
1998,  Schroeder  et  al.  1999).  Other 
declines  in  sage  grouse  populations 
apparently  occurred  in  the  1920s  and 
1930s,  and  then  again  in  the  1960s  and 
1970s  (Connellv  and  Braun  1997). 

Mono  Basin  Area  Sage  Grouse 

Sage  grouse  in  the  Mono  Basin  area  of 
California  historically  occurred  in  most 
of  Mono  County,  the  far  eastern  part  of 
Alpine  County,  and  in  northern  Inyo 
County  (Leach  and  Hensley  1954.  Hall 
1995).  By  1995,  suitable  habitat  within 


this  area  had  declined  approximately  71 
percent  from  an  estimated  historic  level 
of  916.571  ha  (2.264.889  ac)  to  265.758 
ha  (656.700  ac)  (Hall  1995).  Most  (93 
percent)  of  the  remaining  sage  grouse 
distribution  and  al!  known  leks  in  the 
Mono  Basin  part  of  California  occur  in 
Mono  County  (Hall  1995.  BLM  2002). 
Lek  areas  m  Mono  County  include 
Fales,  Bodie  Hills.  Parker,  Sagehen. 
.\dobe.  Long  Vallev.  and  the  White 
Mountains.  From  1995  to  2002, 
California  Department  of  Fish  and  Game 
(CDFG)  spring  population  estimates  for 
sage  grouse  in  Mono  County  varied  from 
664  to  1,435  birds  with  an  average  of 
1.075  birds  (Sam  Blankenship,  CDFG, 
pers.  comm,  2002), 

In  Nevada  Esmeralda,  Mineral,  Lyon, 
and  Douglas  Counties  share  borders 
with  Mono  County,  and  this  could  be 
characterized  as  the  Mono  Basin  area. 
Historically,  sage  grouse  occurred  in  all 
four  of  these  Nevada  counties  (GuUion 
and  Christensen  1957).  Sage  grouse 
habitat  in  this  part  of  Nevada  has 
declined  from  historic  levels  but  the 
amount  of  loss  is  not  known  (San  Stiver, 
Nevada  Division  of  Wildlife  (NDOW), 
pers,  comm.  2002).  Active  leks  are 
present  in  all  these  counties  except 
Esmeralda  County.  Active  leks  occur  in 
the  following  areas:  Ninemile  and  Mt. 
Grant  areas  of  Mineral  County:  the 
Sweetwater,  Desert  Creek,  and  North 
Pine  Nuts  area  of  Lyon  County;  and  the 
South  Pine  Nuts  area  of  Douglas  County 
(BLM  2002).  No  sage  grouse  spring 
population  estimates  are  available  for 
Douglas  County,  NDOW  was  unable  to 
provide  2002  population  estimates  for 
Mineral  and  Lyon  Counties. 

The  petitioner  requested  that  we 
emergency  list  the  Mono  Basin  area  sage 
grouse  as  an  endangered  DPS  of  the 
species  under  the  Act.  Under  our  DPS 
policy  (61  FR  4722),  we  use  three 
elements  to  assess  whether  a  population 
under  consideration  for  listing  may  be 
recognized  as  a  DPS:  (1)  A  population 
segment's  discreteness  from  the 
remainder  of  the  taxon;  (2)  the 
population  segment's  significance  to  the 
taxon  to  which  it  belongs;  and  (3)  "[t]he 
population  segment's  conservation 
status  in  relation  to  the  Act's  standards 
for  listing  [i.e..  is  the  population 
segment,  when  treated  as  if  it  were  a 
species,  endangered  or  threatened.)".  If 
we  determine  that  a  population  being 
considered  for  listing  may  represent  a 
DPS.  then  the  level  of  threat  to  the 
population  is  evaluated  based  on  the 
five  listing  factors  established  by  the  Act 
to  determine  if  listing  it  as  either 
threatened  or  endangered  may  be 
warranted. 

A  population  segment  of  a  vertebrate 
species  may  be  considered  discrete  if  it 


satisfies  either  of  the  following 
conditions.  The  first  condition  is 
whether  the  species'  population  is 
markedly  separated,  or  isolated,  from 
other  populations  of  the  same  taxon  "as 
a  consequence  of  physical, 
physiological,  ecological,  or  behavioral 
factors."  When  these  four  factors  are 
evaluated,  "[qluantitative  measures  of 
genetic  or  morphological  discontinuity 
may  provide  evidence  of  this 
separation."  The  second  condition, 
which  does  not  apply  here,  is  whether 
the  population  segment  can  be 
"delimited  by  international 
goverrunental  boundaries  within  which 
differences  in  control  of  exploitation, 
management  of  habitat,  conservation 
status,  or  regulator}'  mechanisms  exist 
that  are  significant  in  light  of  section 
4(a)(1)(D)  of  the  Act." 

In  determining  the  discreteness,  or 
isolation,  of  the  Mono  Basin  area  sage 
grouse,  one  of  the  factors  to  consider  is 
physical  separation  from  the  rest  of  the 
taxon.  The  petitioner  did  not  provide 
substantial  information  to  demonstrate 
that  the  Mono  Basin  area  sage  grouse  are 
physically  isolated  from  other  nearby 
populations.  Although  these  birds  are 
associated  with  separate  locations  on  a 
landscape  consisting  of  various 
mountain  ranges  and  intervening 
valleys,  they  are  able  to  move  between 
these  areas.  For  example,  sage  grouse  in 
Nevada  are  known  to  travel  to  lek  sites 
in  the  Bodie  Hills  in  California  (Craig 
Mortimore.  NDOW.  pers.  comm.  2002). 
Telemetr\'  data  from  Nevada  indicates 
that  sage  grouse  move  between  the 
Desert  Creek  area  and  the  Sweetwater 
Mountains  (S.  Stiver,  pers.  comm. 
2002).  Exchange  is  also  possible 
between  the  northernmost  lek  locations 
in  Lyon  County  and  the  next  closest 
area  of  habitat  to  the  north  in  the  Pah 
Rah  Range.  The  distance  between  these 
two  locations  (about  18  km  (28  miles)) 
is  well  within  the  species'  maximum 
estimated  dispersal  distance  of  160  km 
(100  mi)  (WDFW  1995;  Schroeder  et  al. 
1999). 

The  DPS  policy  states  that  genetic 
information  may  be  used  to  provide 
evidence  of  separation.  The  petitioner 
cites  an  unpublished  study  which 
provides  evidence  to  suggest  that  sage 
grouse  in  both  Lyon  County.  Nevada, 
and  Mono  County-  California,  are 
genetically  unique  from  the  rest  of  the 
taxon  (Benedict  et  al.  2000;  Taylor  2000; 
Benedict  et  al.  2001).  However,  the 
results  of  this  study  are  limited  to 
genetic  samples  taken  from  the  Bodie 
Hills  and  Long  Valley  areas  in 
California,  and  the  Desert  Creek  and 
Sweetwater  areas  in  Nevada,  These  leks 
comprise  approximately  31  percent  of 
known  lek  areas  in  the  Mono  Basin  area, 
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and  other  leks  that  have  not  been 
located  are  probably  present  within  the 
Mono  Basin  area.  This  study  used 
samples  from  hunter-collected  wings 
and,  therefore,  did  not  include  lek  areas 
closed  to  hunting.  Given  the  limited 
genetic  information  available,  a 
determination  regarding  separation  of 
these  genetically  unique  birds  from  the 
rest  of  the  taxon  cannot  be  completed. 
Benedict  et  al.  (2000)  recommends  that 
additional  studies  be  conducted, 
including  morphology  and  behavioral 
studies,  to  clarify  the  taxonomy  of  the 
Mono  Basin  area  sage  grouse. 

Two  other  factors  to  consider  with 
regard  to  discreteness  or  isolation  of  a 
population  are  the  behavioral  and 
morphological  aspects.  Taylor  (2002) 
initiated  a  study  in  2001  to  determine  if 
previously  collected  genetic  data 
relating  to  the  Mono  Basin  area  sage 
grouse  are  supported  by  behavioral  and 
morphological  differences.  Male 
vocalizations,  strutting  behavior,  and 
display  rates  were  determined  and 
compared  for  birds  both  within  and 
outside  the  Mono  Basin  (Taylor  2002). 
Preliminary  results  from  this  work 
indicate  that  no  behavioral  differences 
exist  between  sage  grouse  within  the 
Mono  Basin  and  those  found  outside  it 
(Taylor  2002).  The  comparative  work  on 
morphological  characteristics  has  not 
been  completed.  Although  this  study  is 
incomplete,  it  suggests  that  sage  grouse 
within  the  Mono  Basin  cannot  be 
considered  a  DPS  on  the  basis  of 
behavioral  factors.  The  petitioner  does 
not  provide  any  information  to 
document  that  sage  grouse  within  the 
Mono  Basin  area  exhibit  any  unique 
behavioral  or  morphological  traits.  No 
information  is  presented  in  the  petition, 
nor  is  there  any  available  in  the  Service 
files,  to  indicate  that  there  are  physical, 
genetic,  behavioral,  morphological, 
physiological,  or  ecological  differences 
between  sage  grouse  that  occur  in  the 
Mono  Basin  and  those  found  outside  the 
area. 

In  summary,  to  make  a  DPS 
determination,  we  examined  physical, 
physiological,  ecological,  and 
behavioral  factors.  Since  there  are  no 
international  government  boundaries  of 
significance,  this  condition  for  a  Hnding 
of  discreteness  was  not  considered  in 
reaching  this  determination.  Neither  the 
information  presented  in  the  petition 
nor  that  available  in  Service  files 
presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  Mono  Basin  area  sage  grouse  is 
discrete  from  the  remainder  of  the 
taxon.  Accordingly,  we  are  unable  to 
define  a  listable  entity  of  sage  grouse 
within  the  Mono  Basin  area.  Therefore, 
we  did  not  address  the  second  element 


for  determining  a  DP.S,  which  is  the 
potenti:    ii:i  fn  iii  >     f  th«'  Mono  Basin 
area  saj;u  r;iuuM;  tu  tlu;  remainder  of  the 
taxon.  Finally,  since  the  Mono  Basin 
area  sage  grouse  cannot  be  defined  as  a 
DPS  at  this  time,  we  did  not  evaluate  its 
status  as  endangered  or  threatened  on 
the  basis  of  the  Act's  defrnitions  of  those 
terms  and  the  factors  in  section  4(a)  of 
the  Act. 

The  petitioner  requests  that  we 
emergency-list  the  Mono  Basin  area  sage 
grouse.  Substantial  information  to 
define  a  listable  entity  in  the  Mono 
Basin  area  does  not  exist.  However,  in 
making  this  finding,  we  evaluated  the 
threats  to  the  Mono  Basin  area  sage 
grouse  presented  by  the  petitioner  to 
determine  whether  or  not  the  continued 
survival  of  sage  grouse  in  the  Mono 
Basin  area  was  threatened  in  a  manner 
warranting  emergency  action.  The  Act 
identifies  five  factors  to  be  considered, 
either  singly  or  in  combination,  to 
determine  whether  a  species  may  be 
threatened  or  endangered.  The  five 
listing  factors  that  we  must  consider  are: 
(1)  Present  or  threatened  destruction, 
modification,  or  curtailment  of  habitat 
or  range:  (2)  overutilization  for 
commercial,  recreational,  scientific,  or 
educational  purposes:  (3)  disease  or 
predation:  (4)  inadequacy  of  existing 
regulatory  mechanisms:  and  (5)  other 
natural  or  human-caused  factors 
affecting  the  species'  continued 
existence.  Our  evaluation  of  these 
threats  is  presented  below. 

The  petitioner  cites  multiple  threats 
to  sage  grouse  within  the  California 
portion  of  the  Mono  Basin  area.  These 
include  large  fires,  cheatgrass  invasion, 
pinyon-juniper  invasion,  high  road 
densities,  high-speed  highways, 
powerlines,  military  installations, 
livestock  grazing,  livestock  fencing, 
water  diversions  and  grtjundwater 
pumping  by  the  Los  Angeles 
Department  of  Water  and  Power,  joggers 
with  off-leash  dogs,  dirt  bikers, 
mountain  bikers,  sport-utility  vehicle 
drivers,  a  recreational  vehicle  park, 
potential  gold  mining,  the  expansion  of 
the  Town  of  Mammoth  Lakes  airport, 
hunting,  poaching,  falconry,  the  landfill 
for  the  town  of  Mammoth  Lakes, 
excessive  soil  erosion,  a  population 
bottleneck  (the  smallest  number  of 
individuals  ever  observed  for  a  species) 
caused  by  winter  conditions, 
demographic  stochasticity,  low  sage 
grouse  production,  and  improper 
grazing  practices  allowed  by  the  Bureau 
of  Land  Management  and  the  U.S. 
Forest  Service.  In  the  Nevada  portion  of 
the  Mono  Basin  (Lyon  County  in 
particular  was  cited  by  the  petitioner), 
the  petitioner  cites  threats  from 
agriculture,  mining,  traffic  (related  to 


both  iiiiiunt;  iHil  !iii;h\\,ivs).  aircraft 
operatKins  at  an  airstrip,  development, 
grazing,  and  fire. 

In  reviewing  the  petition  and 
available  information,  we  find  that  most 
of  the  threats  cited  by  the  petitioner  for 
the  Mono  Basin  area  are  speculative, 
and  that  insufficient  information  is 
provided  to  demonstrate  that  they 
actually  threaten  the  continued 
existence  of  sage  grouse  in  the  Mono 
Basin  area.  The  petitioner  cited  threats 
such  as  high  road  densities  and 
associated  recreational  road  use  by 
motorized  recreational  vehicle  drivers, 
livestock  fencing,  a  proposed 
recreational  vehicle  park,  a  proposed 
airport  expansion  for  the  town  of 
Mammoth  Lakes,  and  the  Mammoth 
Lakes  landfill.  All  potentially  could 
threaten  sage  grouse  populations  in  the 
area:  however,  none  have  been 
documented  to  do  so.  Hunting  and  a 
winter  population  bottleneck  have  been 
documented  as  threats  for  limited 
portions  of  the  Mono  Basin  area  (Gibson 
1998,  2001)  but  have  not  been  proven  to 
threaten  sage  grouse  populations  for  the 
Mono  Basin  area  as  a  whole.  A  review 
of  the  best  available  scientific  and 
commercial  data  does  not  lead  us  to 
conclude  that  the  Mono  Basin  area  sage 
grouse  is  threatened  with  extinction,  nor 
are  the  threats  of  such  a  magnitude  to 
warrant  emergency  listing. 

Fftilion  \  mdiiit; 

We  have  reviewed  the  petition, 
literature  cited  in  the  petition,  other 
pertinent  literature,  and  information 
available  in  Service  files.  After  our 
review  we  find  the  petition  does  not 
present  substantial  information  to 
indicate  that  the  petitioned  action  is 
warranted.  This  finding  is  based  on  the 
following:  (a)  Insufficient  information  to 
determine  whether  the  Mono  Basin  area 
sage  grouse  are  separated  from  other 
sage  grouse  throughout  the  range  of  the 
taxon:  (b)  contradictory  information 
presented  by  preliminar\'  results  from  a 
behavioral  and  morphological  study  that 
suggests  that  Mono  Basin  area  sage 
grouse  are  not  different  from  other 
populations  of  greater  sage  grouse;  and 
(c)  insufficient  information  to  document 
that  the  threats  presented  threaten  the 
continued  existence  of  the  species  in  the 
Mono  Basin. 
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.\uthority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated;  Dec«mber  10.  2002. 
Steve  Williams, 

Director.  Fish  and  Wildlife  Service. 
|FR  Do(    o:;-3^523  Filed  12-24-02;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-747  (Final)] 

Fresh  Tomatoes  From  Mexico 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Suspension  of  investigation. 

summary:  On  December  16,  2002,  the 
Department  of  Commerce  published 
notice  in  the  Federal  Register  of  the 
suspension  of  its  antidumping 
investigation  on  fresh  tomatoes  from 
Mexico  (67  FR  77044).  The  basis  for  the 
suspension  is  an  agreement  between 
Commerce  and  producers/exporters 
which  account  for  substantially  all 
imports  of  this  product  from  Mexico, 
wherein  each  signatory  producer/ 
exporter  agreed  to  revise  its  prices  to 
eliminate  completely  the  injurious 
effects  of  exports  of  this  merchandise  to 
the  United  States.  Accordingly,  the  U.S. 
International  Trade  Commission  gives 
notice  of  the  suspension  of  its 
antidumping  investigation  involving 
imports  from  Mexico  of  fresh  tomatoes, 
provided  for  in  subheadings  0702.00 
and  9906.07.01  through  9906.07.09  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States. 

EFFECTIVE  DATE:  DtH  eniher  Ih   2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Haines  ((202    2(15-3200), 
Office  of  Investigations,  U.S. 
international  Trade  Commission,  500  E 
Street  SW.,  Washington.  DC  20436. 
Hearing-impaired  individuals  are 
advised  that  infcjrmation  on  this  matter 
can  be  obtained  by  contacting  the 
Commissions  TDD  terminal  on  (202) 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  (202)  205-2000 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
(VMTV.usi(c.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 


ON-LINE) at  http://dockets.usitc.gov/ 
eol/puhlic. 

Authority:  This  investigation  is  being 
suspended  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207,40  of  the 
Commission's  rules  (19  CFR  207.40). 

By  order  of  the  Commission, 

Issued:  December  19,  2002. 
Marilyn  R.  .\bbott, 
Secretan  to  the  Commission. 
|FR  Doc  02-32475  Filed  12-24-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  299-2002] 

Privacy  Act  of  1974;  System  of 
Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a). 
notice  is  hereby  given  that  the 
Department  of  Justice  proposes  to 
establish  a  new  system  of  records  to  be 
maintained  by  the  Immigration  and 
Naturalization  Service  (INS).  The 
Refugee  Access  Verification  Unit 
Records  (RAVU),  IUSTICE/INS-006,  is  a 
new  system  of  records  for  which  no 
public  notice  consistent  with  the 
provisions  of  5  U.S.C.  552a  (e)(4)  and 
(11)  has  been  published. 

In  accordance  with  5  U.S.C.  552a(e)(4) 
and  (11),  the  public  is  given  a  30-day 
period  in  which  to  comment  on 
proposed  new  routine  use  disclosures. 
The  Office  of  Management  and  Budget 
(OMB),  which  has  oversight 
responsibility  under  the  Act,  requires  a 
40-day  period  in  which  to  conclude  its 
review  of  the  system.  Therefore,  please 
submit  any  comments  by  (insert  date  30 
days  from  the  publication  date  of  this 
notice).  The  public,  OMB,  and  the 
Congress  are  invited  to  submit  any 
comments  to  Mary  Cahill,  Management 
Analyst,  Management  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
20530  (Room  1400,  National  Place 
Building). 

In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  to 
(3MB  and  the  Congress  on  this  system. 

Dated:  December  13.  2002. 
Paul  R.  Corts, 

.■\ssistant  Attorney  General  for 
Administration. 

Justlce/INS-006 

SYSTEM  NAME. 

Refugee  Access  Verification  Unit 
Records  (RAVU). 


SVSTEW  lOCA'^ION 

The  system  is  accessible  only  to  the 
Refugee  Branch  at  the  Office  of 
International  Affairs.  Inmiigration  and 
Naturalization  Service  (INS),  425  1 
Street  NW..  Second  Floor,  Union  Labor 
Life  Building.  Washington.  DC  20536. 
The  location  may  change  at  the 
discretion  of  and  depending  on  the 
needs  of  the  INS. 

CA-^EGORIES  Of  INDIVIDUALS  COVERED  ?■•  "^"E 
SYSTEM 

(Please  note:  The  system  description 
pertains  to  refugees.  However,  this 
notice  is  designed  to  cover  only  United 
States  citizens  (USCs)  and  lawful 
permanent  residents  (LPRs)  who  are 
included  in  this  information  system.) 

(1)  Refugee  applicants  with  priority 
three  (P3)  and  priority  four  (P4)  status, 
who  are  conditionally  approved  for 
refugee  resettlement  but  have  not  yet 
traveled  to  the  United  States; 

(2)  P3  and  P4  refugee  applicants  who 
have  not  yet  received  a  refugee 
classification  interview  by  INS:  and 

(3)  Anchor  relatives  [i.e.,  lawful 
permanent  residents  and/or  United 
States  citizen  relatives)  in  the  United 
States  who  have  filed  an  Affidavit  of 
Relationship  (AOR)  on  behalf  of  a 
refugee  applicant  overseas  under  the  P3 
and  P4  worldwide  processing  priorities. 

CATEGORIES  OF  RECORDS  IN  ^'^i  S^J'EM: 

This  system  contains  copies  of  refugee 
applications  and  interview  worksheets. 
INS  applications  and  related  forms, 
affidavits  of  relationship,  AOR  review 
checklists  and  decision  notices; 
biographic  and  demographic 
information  such  as  family  trees  and 
documents  of  identity,  communications 
from  voluntary  agencies,  Members  of 
Congress.  U.S.  Government  agencies, 
and  international  organizations;  and 
biographic  and  demographic 
information  stored  electronically  such 
as  anchor  name  and  address,  applicant 
name.  voluntarA'  agenrv  and  decision. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

8  U.S.C.  1522(b)  (Authorization  for 
Programs  for  Initial  Domestic 
Resettlement  of  and  Assistance  to 
Refijgees)  and  22  U.S.C.  1157  (Annual 
Admission  of  Refugees  and  Admission 
of  Emergency  Situation  Refugees). 

PURPOSES: 

To  create  a  system  of  records  for 
storing  and  reporting  the  results  of  the 
AOR  review  mandated  by  the  Homeland 
Security  Council. 

ROUTINE  USES  0^  RECORDS  MAINTAINET  iN  ^HE 
SYSTEM  INCLUDING  CATEGORIES  Of  JSERS  AND 
PURPOSE  OF  SUCH  USES. 

.\.  To  the  appropriate  agency/ 
organization/task  force,  regardless  of 
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whether  it  is  federal,  state,  local, 
foreign,  or  tribal,  charged  with  the 
enforcement  (e.g..  investigation  and 
prosecution)  of  a  law  (criminal  or  civil), 
regulation,  or  treaty,  of  any  record 
contained  in  this  system  of  records 
which  indicates  either  on  its  face,  or  in 
conjunction  with  other  information,  a 
violation  or  potential  violation  of  that 
law.  regulation,  or  treaty. 

B.  To  an  attorney  or  representative 
who  is  acting  on  behalf  of  an  individual 
covered  by  this  system  of  records  (as 
defined  in  8  CFR  1.1  (j))  in  conjunction 
with  any  proceeding  before  the 
Immigration  and  Naturalization  Service 
or  the  Executive  Office  for  Immigration 
Review. 

C.  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

D.  To  a  Member  of  Congress,  or  staff 
acting  upon  the  Member's  behalf,  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

E.  To  the  General  Services 
Administration  (GSA)  and  the  National 
Archives  and  Records  Administration 
(NAR,\)  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906. 

F.  To  contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  Federal 
Government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records. 

G.  To  a  former  employee  of  the 
Department  for  purposes  of:  responding 
to  an  official  inquiry  by  a  federal,  state, 
or  local  government  entity  or 
professional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations;  or  facilitating 
communications  with  a  former 
employee  that  may  be  necessary  for 
personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 

STORAGE: 

Records  are  stored  in  electronic  media 
and  printed  copies. 

RFTniEVABiLrry: 

by  case  number,  alien  number,  and 
applicant  name. 


-.AfEGUAHOS: 

All  records  containing  personal 
information  are  maintained  in  secured 
file  cabinets  or  in  restricted  areas,  access 
to  which  is  limited  to  authorized 
personnel  of  the  INS.  Where  the  records 
are  computerized,  access  is  under  the 
direct  supervision  of  the  system 
manager. 

HFTENTION   AND   DISPOSAL 

The  fullowiii.  :\~  proposal  for 
retention  and  (ii^ims.ii  is  pending 
approval  by  NARA 

RAVU  electronic  records  will  be 
maintained  on  a  desktop  computer  for 
two  years  and  then  transferred  to  CD- 
ROM,  where  they  will  be  maintained  for 
18  years  before  destruction.  RAVU  case 
files  will  be  maintained  for  two  years 
and  then  destroyed 

SYSTEM  MANAGER  |S)  AND  ADDRESS; 

Director,  Refugee  Branch,  Office  of 
International  Affairs,  111  Massachusetts 
Avenue,  Second  Floor,  Washington,  D( 
20536. 

NOnFICATX)N  PROCEDURE: 

hidivuiudlh  who  have  reason  to 
believe  the  Immigration  and 
Naturalization  Service  might  have 
Refugee  Access  Verification  Unit 
Records  pertaining  to  themselves  should 
write  to  the  System  Manager  identified 
above.  The  individual  must  specify  that 
he/she  requests  RAVU  records  to  be 
checked  regarding  a  specific  affidavit  ot 
relationship.  At  a  minimum,  the 
individual  must  include:  name,  date 
and  place  of  birth,  his/her  INS  "A" 
number,  current  mailing  address  and 
zip  code,  names  of  relatives  petitioned 
for  on  the  affidavit  of  relationship,  and 
a  notarized  signature  or  pursuant  to  28 
U.S.C.  1746,  make  a  dated  statement 
under  penalty  of  perjury  as  a  substitute 
for  nntnrizntion 

RECORDS  ACCESS  PROCEDURE. 

M.il^e  all  requ.  sN  I  ir  access  in  writing 
to  the  Freedom  of  Information  Act/ 
Privacy  Act  Office  at  425  I  Street  NW, 
Second  Floor,  Union  Labor  Life 
Building,  Washington,  DC  20536,  or  to 
the  System  Manager  noted  above. 
Clearly  maik  th-    -nvelope  and  letter 
"Privacy  Act  Request."  The  requester 
must  specify  that  he/sht  r>qiitsN  RAVU 
records  to  be  checked  nuanlinL:  i 
specific  affidavit  of  relatmiiship  At  a 
minimum,  the  requester  must  include: 
name,  date  and  place  of  birth,  his/her 
INS  "A"  number,  current  mailing 
address  and  zip  code,  names  of  relatives 
petitioned  for  on  the  affidavit  nf 
relationship,  and  a  notariztd  smndture 
or  pursuant  to  28  U.S.C.  174().  make  a 
dated  statement  under  penalty  uf 
perjury  as  a  substitute  for  notarization. 


CONTESTING  RECORDS  PROCEDURES: 

Direct  all  requests  to  contest  or  amend 
information  in  the  record  to  the  FOIA/ 
PA  Officer  at  the  address  identified 
above.  State  clearly  and  concisely  the 
information  being  contested,  the  reason 
for  contesting  it.  and  the  proposed 
amendment  thereof.  Clearly  mark  the 
envelope  "Privacy  Act  Request  '  The 
record  must  be  identified  in  the  same 
manner  as  described  for  making  a 
request  for  access.    . 

RECORD  SOURCE  CATEGORIES: 

These  records  contain  information 
obtained  directly  from  the  individual 
who  is  the  subject  of  these  records  as 
well  as  relatives,  sponsors.  Members  of 
Congress.  U.S.  Government  agencies, 
voluntary  agencies,  international 
organizations,  and  local  sources  at 
overseas  posts. 

SVSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

.Nunu. 
IFR  Doc  02-32538  Filed  12-24-02;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistanc:o  for  workers  (TA-W)  issued 
during  the  period  of  Derember.  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  Tiial  a  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  have  become 
totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated;  and 

(2)  That  sales  or  production,  or  both,  of  the 
firm  or  sub-division  have  decreased 
absolutely,  and 

(3)  That  increases  of  imports  of  articles  like 
or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed  importantly  to 
the  separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production  of 
such  firm  or  subdivision. 


Negative  Determinations  for  Worker 
.\djustment  ,\ssistance 

!n  each  of  the  following  cases  the 
iinestigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indic;ated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-42.354;  Kalmar  Industries  Corp., 

White  Oak.  TX 
TA-W-4 1.940:  Precision  Threading 

Corp.  d/b/a  Cheboygan  Tap  and 

Tool  Co.,  Cheboygan,  MI 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 

for  eligibility  have  not  been  mt't  for  the 
reasons  specified 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-42.261:  Eybl  Cortex,  Inc.,  a  Div. 
of  Evbl  International,  Fountain  Inn. 

sc' 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-42.358;  Pratt  and  Whitney,  a  Div. 

of  United  Technologies  Corp..  Tulsa 

Airfoil  Repair  Operations, 

Claremore,  OK 
TA-W-42,121:  Agere  Systems.  Inc.. 

Infrastructure  Div.,  Laser 

Realization  Group,  Formerly  Lucent 

Technologies,  Inc.,  Microelectronics 

Business,  Breinigsville,  PA 

.\ffirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-42,30J .  Tennecast/CDT, 

Barberton.  OH:  October  21,  2001. 
TA-W^2,297:  Choctaw  Electronics 

Enterprise,  Choctaw,  MS:  October 

11.  2001 
TA-W-42,293:  RoUwav  Bearing  Corp., 

Liverpool,  NY:  September  25,  2001. 
TA-W-42.227:  Jabil  Circuit,  Inc., 

Meridian,  ID:  September  23.  2001. 
TA-W-^2,104:  Motor  Products  Corp.. 

Barberton,  OH:  August  14,  2001. 
TA-W-41.979:  Corning  Cable  Systems. 

Pedestal  Production.  Strafford.  MS: 

July  29.2001.  2001. 
The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(A) 
(increased  imports)  of  section  222  have 
been  met. 
TA-W-50,057;  Evans  Rule  Co..  Inc..  a 

Div.  of  The  L.S.  Starrett  Co., 

Charleston,  SC:  November  12,  2001. 
TA-W-50,040;  Vista  Wood  Products, 

Greensburg,  KY:  November  7.  2001. 


TA-W-50,037:  The  Hubbard  Co., 
Bremen.  G A  November  6,  2001. 

TA-W-50,001;  Reliant  Bolt,  Inc., 

Bedford  Park,  IL:  November  4.2001. 

The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(B) 
(shift  in  production)  of  section  222  have 
been  met. 
TA-W-50,228.  Lau  Industnei.  Inc., 

Indianapolis.  IN:  December  2,  2001 . 
TA-W-50.212  &■  A:  Lakeside  Machine, 

Inc.,  Gladstone,  MI  and  Escanaba. 

MI:  November  27,  2001. 
TA-W-50.143:  True  North  Enterprises, 

LP..  La  Feria.  TX:  November  19, 

2001. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub,  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a).  subchaper  D,  chapter  2,.Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  December, 
2002 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met; 

(1)  That  a  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  have 
become  totally  or  partially  separated  from 
employment  and  either — 

(2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely, 

(3)  That  imports  from  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  produced  by  such  firm  or  subdivision 
have  increased,  and  that  the  increases 
imports  contributed  importantly  to  such 
workers'  separations  or  threat  of  separation 
and  to  the  decline  in  sales  or  production  of 
such  firm  or  subdivision;  or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of  articles 
like  or  directly  competitive  with  articles 
which  are  produced  by  the  firm  or 
subdivision 

Negative  Determinations  NAFTA-TAA 

In  each  ol  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 


NAFTA-TAA-07572:  Precision 

Threading  Corp.  d/b/a  Cheboygan 
Tap  and  Tool.  Cheboygan.  MI 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
Significant  number  or  proportion  of  the 
workers  in  such  workers'  firm  or  an 
appropriate  subdivision  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  did  not 
become  totally  or  partially  separated 
from  employment  as  required  for 
certification. 

NAFTA-TAA-07504;  State  of  Alaska 
Commercial  Fisheries  Entr\' 
Commission  Permit  ^65058M, 
Togiak.  AK 
NAFTA-TAA-07411;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  #56738W. 
Iliamna.  AK 
NAFTA-TAA-07335:  State  of  Alaska 
Commercial  Fisheries  Enfrv' 
Commission.  Permit  1t6089lH. 
Naknek,  AK 
NAFTA-TAA-07333;  State  of  Alaska 
Commercial  Fisheries  Entr\' 
Commission  Permit  *58 1  s'bR. 
Naknek.  AK 
NAFTA-TAA-07219:  State  of  Alaska 
Commercial  Fisheries  Entry' 
Commission  Permit  #59285C. 
Egegik.  AK 
NAFTA-TAA-06688:  State  of  Alaska 
Commercial  Fisheries  Entr\' 
Commission  Permit  *S03f57785G. 
Dillingham  .-^K 

Affirmative  Determmaliunv  NAFTA- 
TAA 
NAFTA-TAA-07590:  Jabil  Circuit.  Inc., 

Meridian.  ID:  September  23.  2001. 
NAFTA-TAA-07643:  Lau  Industries. 

Inc..  Indianapolis.  IN:  October  29, 

2001. 
NAFTA-TAA-06535;  American  Meter 

Co..  Industrial  Products  Unit.  Erie. 

PA:  September  9.  2001 . 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  December, 
2002.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  December  16,  2002. 
Edward  A.  Tomchick. 
Director,  Division  of  Trade  Adjustment 
Assistance. 
[PR  Doc.  02-32591  Filed  12-24-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

TA    W   4\,449i 

Biljo,  Inc  .  Currently  Known  as  Kalikow 
Brothers  LP,  Dublin.  GA,  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

ill  dii.oidance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  June  11,  2002,  applicable 
to  workers  of  Biljo,  Inc.,  located  in 
Dublin,  Georgia.  The  notice  was 
published  in  the  Federal  Register  on 
June  24,  2002  (67  PR  42583). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  men's  and  boy's  slacks 
and  pants.  Information  provided  by  the 
State  shows  that  Biljo,  Inc.  was  taken 
over  by  Kalikow  Brothers  LP  and  some 
of  workers  at  that  plant  were  separated 
under  the  Kalikow  name. 

It  is  the  Department's  intent  to 
include  all  workers  of  Biljo,  Inc. 
adversely  affected  by  increased  imports. 

Based  on  the  new  information 
provided  by  the  State,  the  Department  is 
amending  the  certification  to  expand 
coverage  to  workers  of  Kalikow  Brothers 
LP. 

The  amended  notice  applicable  to 
TA-W— 41,449  is  hereby  issued  as 
follows: 

"All  workers  of  Biljo,  Inc.,  Dublin.  Georgia, 
who  became  totally  or  partially  separated 
from  empioymeiit  on  or  after  June  2,  2002, 
through  June  11,  2004,  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC.  this  3rd  day  of 
December.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Tmde 
Adjustment  Assistance. 
(PR  Doc.  02-32587  Filed  12-24-02;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

:TA    W    50  042| 

Chamco  Equipment  Ltd  ,  Vancouver, 
WA;  Notice  of  Termination  of 
Investigation 

Fiii^udiii  io  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 


investigation  was  initiated  on  November 
8,  2002  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Chamco.  Equipment  LTD, 
Vancouver.  Washington. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  IX;,  this  9th  day  of 
December,  2002. 
Elliott  S.  Kushner. 

Certifying  Officer.  Division  of  Tmde 
Adjustment  Assistance. 

[FR  Doc.  02-32593  Filed  12-24-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-42.2701 

Dixon  Ticonderoga  Company.  Inc., 
Sandusky  Division.  Sandusky,  OH; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October 
21,  2002,  in  response  to  a  worker 
petition  filed  by  the  company  on  behalf 
of  workers  at  Dixon  Ticonderoga 
Company,  Inc.,  Sandusky  Division, 
Sandusky,  Ohio. 

The  subject  firm  requested  that  the 
existing  petition  be  terminated. 
Consequently,  further  investigation 
would  serve  no  purpose,  and  the 
investigation  has  been  terminated. 

Signed  at  Washington.  DC.  this  10th  day  of 
December.  2002. 
JElIiotl  S.  Kushner, 
Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
!FR  Dor.  02-32590  Filed  12-24-02;  8:45  am 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA    W  40  065] 

Haemer-Wright  Tool  and  Die,  Inc  . 
Saegertown.  Pennsylvania;  Notice  of 
Revised  Determination  on  Reopening 

On  December  4.  2002.  the 
Department,  on  its  own  motion, 
reopened  its  investigation  for  the  former 
workers  of  the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on 
December  13,  2001.  because  the 
"contributed  importantly"  test  of  the 
Group  Eligibility  Requirements  of  the 


Trade  Act  was  not  met  for  workers  at 
the  subject  firm.  The  workers  produce 
tool  and  die  and  parts  thereof.  The 
denial  notice  was  published  in  the 
Federal  Register  on  December  26.  2001 
(bti  IK  (>t,4J')J. 

The  Department  has  obtained  new 
information  showing  that  from  2000  to 
2001.  a  major  tieclining  customer  of 
Haemer-Wright  Tool  And  Die.  inc 
increased  import  purchases  of  tool  diiti 
die  and  parts  thereof,  while  reducing 
purchases  from  the  subject  firm. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  incr^ed  imports  of 
articles  like  or  directly  competitive  with 
the  articles  produced  by  Haemer-Wright 
Tool  And  Die,  Inc.,  Saegertown, 
Permsylvania,  contributed  importantly 
to  the  decline  in  sales  and  to  the  total 
or  partial  separation  of  workfrs  of  that 
firm.  In  accordance  witli  tht>  provisions 
of  the  Trade  Act  of  1974.  I  make  the 
following  revised  determination: 

All  workers  of  Haemer-Wright  Tool  And 
Die.  Inc..  Saegertown.  Pennsylvania,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  September  4.  2000, 
through  two  years  from  the  date  of 
certiPication.  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 

Signed  in  Washington.  E)C  this  5th  day  of 
December.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  02-32586  Filed  12-24-02;  8:45  am] 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-42  346] 

Haemer-Wright  Tool  &  Die.  Inc.. 
Saegertown.  PA;  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  November 
1,  2002,  in  response  to  a  worker  petition 
filed  on  behalf  of  workers  at  Haemer- 
Wright  Tool  &  Die.  Inc.,  Saegertown, 
Pennsylvania. 

The  petitioning  group  of  workers  have 
been  determined  eligible  to  apply  for 
Trade  Adjustment  Assistance  under 
petition  number  TA-W— 40,065.  Further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  is 
terminated. 
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Signed  at  Washington,  DC,  this  5th  day  of 
December,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Dor.  02-32592  Filed  12-24-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[T A-W-41 .91 7,  TA-W-41 ,91 7A,  and  TA-W- 

41.917B] 

Pfaltzgraff  Company,  Also  Known  as 
Susquehanna  Pfaltzgraft.  York,  PA. 
Thomasvllle.  PA,  and  Dover.  PA; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  30.  2002.  applicable  to 
workers  uf  Pfaltzgraff  Company,  also 
known  as  Susquehanna  Pfaltzgraff, 
located  in  York.  Pennsylvania  Th<' 
notice  was  published  in  the  Federal 
Register  on  October  22,  2002  (67  FR 
()4923). 

,^t  thp  request  of  a  company  official, 
the  Uepartment  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  workers  produce  dinnerware. 
rhe  company  official  reports  that 
worker  separations  have  occurred  at  the 
ronipanv's  dinnerware  production 
filants  in  Thomasville  and  Dover, 
Pennsylvania. 

Since  corporate-wide  sales  have 
declined  and  company  imports  have 
increased,  the  Department  is  amending 
the  certification  to  include  workers  at 
the  plants  in  Thomasville  and  Dover, 
I'ennsylvania. 

The  amended  notice  applicable  to 
TA-VV-41,917  is  hereby  issued  as 
follows: 

"All  workers  of  Pfaltzgraff  Company,  also 
known  as  Susquehanna  Pfaltzgraff.  York, 
Pennsylvania  (TA-W^1,917),  Thomasville, 
Pennsylvania  (TA-W-41. 91 7 A),  and  Dover. 
Pennsylvania  (TA-W-41. 91 7B).  who  became 
totally  or  partially  separated  from 
employment  on  or  after  July  12.  2001. 
through  September  30.  2004.  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974." 


Signed  at  Washington.  DC.  this  3rd  day  of 
December,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  02-32589  Filed  12-24-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41 ,598  and  TA-W-41 .598A] 

Sonoco  Products  Company,  Santa 
Maria  Plant,  Santa  Maria,  GA,  and  Mt, 
Olive,  NC;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U,S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  4.  2002,  applicable  to  workers 
of  Sonoco  Products  Company,  Santa 
Maria  Plant,  Santa  Maria,  California 
The  notice  was  pubHshed  in  the  Federal 
Register  on  November  5,  2002  (67  FR 
67418), 

At  the  request  of  a  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  workers  produce  plastic  T- 
shirts  bags.  The  company  official  reports 
that  production  has  declined  and 
worker  separations  have  occurred  at  the 
company's  plant  in  Mt  Olive,  North 
Carolina. 

It  is  the  Department's  intent  to 
include  all  workers  of  the  firm  affected 
by  increased  imports.  Therefore,  the 
Department  is  amending  the 
certification  to  include  workers  at 
Sonoco  Products  Company  in  Mt.  Olive, 
North  Carolina 

The  amended  notice  applicable  to 
TA-W-41, 598  is  hereby  issued  as 
follows: 

■'All  workers  of  Sonoco  Products- 
Company.  Santa  Maria  Plant.  Santa  Maria, 
California  (TA-W-41, 598)  and  Mt.  Olive. 
North  Carolina  (T A-W-41. 598A).  engaged  in 
employment  related  to  the  production  of 
plastic  T-shirt  bags,  who  became  totally  or 
partially  separated  from  employn>ent  on  or 
after  May  15.  2001.  through  October  4.  2004, 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  "of  the  Trade  Act  of  1974." 

Signed  at  Washington.  DC,  this  3rd  day  of 
December  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc  02-32588  Filed  12-24-02:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Unemployment  Compensation  for  Ex- 
Servlcemembers  (UCX)  Handbook 
Comment  Request 

action:  Nijtice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  could  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Office 
of  Workforce  Security  (OWS)  is 
soliciting  comments  concerning  the 
proposed  revision  and  extension  of  the 
Unemployment  Compensation  for  Ex- 
Servicemembers  (UCX)  Handbook. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
February  24,  2003. 

ADDRESSES:  Written  comments  on  this 
notice  may  be  mailed  or  delivered  to 
Charles  E.  Longus,  Jr.,  Office  of 
Workforce  Security  (OWS),  U.S. 
Department  of  Labor,  Room  S-4522. 
Frances  Perkins  Building,  200 
Constitution  Ave..  NW..  Washington. 
DC  20210.  telephone  (202)  693-3223 
(this  is  not  a  toll-free  number),  fax 
number  (202)  693-3229, 
SUPPLEMENTARY  INFORMATION: 

1  Background 

The  CCX  law  (5  U.S.C.  8521-8523) 
provides  for  the  payment  of 
unemployment  compensation  to  ex- 
servicemembers  separated  from  the 
military  service  for  certain  reasons. 
State  w'orkforce  agencies  (SWAs). 
through  agreement  with  the  Secretary  of 
Labor,  act  as  agents  of  the  Secretary  for 
the  purpose  of  providing  unemployment 
compensation  to  ex-servicemembers 
(UCX)  following  the  Department's 
regulations  at  20  CFR  part  614  and 
guidelines  in  the  Department's 
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Handbook  for  Unemployment 
Compensation  for  Ex-Servicemembers. 
Each  SWA  must  be  able  to  obtain 
certain  military  service  information 
from  each  claimant  tiling  for  UCX 
benefits  to  enable  them  to  determine 
his/her  eligibility.  The  forms  ETA  841 
and  ETA  843  (and  related  instructions) 
contained  in  the  UCX  Handbook  are 
necessary  and  utilized  by  SWAs  for  the 
purpose  of  obtaining  this  needed 
information.  The  form  ETA  841,  which 
is  in  the  current  Office  of  Management 
and  Budget  (OMB)  inventory  of 
approved  burden  collection,  has  become 
an  optional  form  and  is  no  longer  used 
by  the  majority  of  SWAs.  Since  the  ETA 
841  is  rarely  used,  the  burden  is  so 
minimal  it  cannot  be  determined;  hence, 
no  burden  is  being  requested. 

Information  pertaining  to  the  VCX 
claimant  can  only  be  obtained  from  the 
individual's  military  discharge  papers, 
the  appropriate  branch  of  military 
service  or  the  Department  of  Veterans 
Affairs  (formerly  the  Veterans 
Administration).  If  the  claimant  does 
not  have  this  information  available,  the 
most  feasible  and  effective  way  to  obtain 
this  information  is  by  use  of  the  form 
prescribed  by  the  Department  of  Labor 
for  State  agency  use.  Without  this 
information.  SWAs  could  not 
adequately  determine  the  eligibility  of 
ex-servicemembers  and  would  not  be 
able  to  properly  administer  the  program. 

II  Kcvit'v\  Kocus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

III  (ill  iftit  Actions 

This  is  a  request  for  OMB  approval 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A))  of  an 


extension  to  an  existing  collection  of 
information  previously  approved  and 
assigned  OMB  control  No.  1205-0176. 
The  current  burden  was  based  on  an 
inventory  of  66.126  UCX  claims  filed  in 
FY  1999  attributed  to  military 
downsizing  that  took  place  during  FY 
1999  which  caused  a  higher  number  of 
UCX  claims  to  be  filed.  This  request  is 
based  on  same  number  of  UCX  claims 
filed  in  FY  99  since  it  is  estimated  that 
approximately  the  same  number  of  UCX 
claims  will  be  filed  in  fiscal  years  2003. 
2004  and  2005  attributed  to  the  recall  of 
ex-servicemembers.  reservists  and 
National  Guard  members  to  active  duty 
due  to  the  Middle  East  and  Afghanistan 
crises.  Fifty-three  (53)  SWAs  fill  out  the 
ETA  843.  The  ETA  843  is  used  by  SWA>- 
only  when  it  is  necessary  to  obtain 
additional  clarifying  information  from 
the  military  pertaining  to  the  UCX 
claimant  or  to  obtain  a  copy  of  DD  Form 
214  that  was  not  issued  to  the  claimant 
when  separated  from  military  service.  It 
is  estimated  that  only  5  percent  (3.306) 
of  the  UCX  claims  filed  will  require  use 
of  the  ETA  843.  The  form  ETA  843 
maybe  sent  to  any  one  of  the  four 
branches  of  military  service  (Army. 
Navy.  Marines,  Air  Force),  the  Coast 
Guard,  or  the  National  Oceanic 
Atmospheric  Administration.  These 
latter  two  agencies  are  considered 
branches  of  military  service  for  UCX 
purposes  but  are  not  under  the 
jurisdiction  of  the  Department  of 
Defense. 

Type  of  Review:  Extension,  without 
change. 

Agency:  Employment  and  Training 
Administration. 

Title:  Unemployment  Compensation 
for  Ex-Servicemembers  (UCX) 
Handbook. 

0^fB  Number:  1205-0176. 

Recordkeeping:  The  Department  of 
Labor  (DOL)  does  not  maintain  a  system 
of  records  for  the  UCX  program.  UCX 
records  are  maintained  by  the  SWAs 
acting  as  agents  for  the  Federal 
Government  in  the  administration  of  the 
UCX  program.  The  DOL  procedures 
permit  the  SWAs.  upon  request,  to 
dispose  of  UCX  records  according  to 
State  law  provisions  3  years  after  final 
action  (including  appeals  or  court 
action)  on  the  claim,  or  such  records 
may  be  transferred  in  less  than  the  3- 
year  period  if  microphotographed  in 
accordance  with  appropriate 
raicrophotography  standards. 

Affected  Public:  State  governments 
(state  workforce  agencies). 

Total  Respondents:  3.306. 

Frequency:  As  needed. 

Total  responses:  3,306. 

Average  Time  Per  Response:  1.0 
minutes. 


Estimated  Total  Burden  Hours:  55 
hours. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  $1,526,952. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  December  18.  2002. 
Cheryl  Atkinson, 

Administrator.  Office  of  Workforce  Security. 
|FR  Doc.  02-32447  Filed  12-24-02;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection  of  ttie  ETA  5159, 
Claims  and  Payment  Activities: 
Comment  Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
j.cii;  ul  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  cle^lv 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  collection  of  the  ETA  5159,  Claims 
and  Payment  Activities.  A  copy  of  the 
proposed  information  collection  request 
(ICR)  can  be  obtained  by  contacting  the 
office  listed  below  in  the  addressee 
section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
Februan-24,  2003. 
ADDRESSEE:  I  homas  Stengle.  U.S. 
Uepartmont  of  Labor.  Employment  and 
Training  Administration.  Room  S— 4231, 
200  Constitution  Ave.  NW., 
Washington,  DC,  20210;  telephone 
number  (202)  693-2991;  fax  (202)  693- 
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3229  (these  are  not  toll  free  numbers). 
E-mail:  tstpnglp<&(iolpta  gov. 
SUPPLEMENTARY  INFORMATION: 

I  Bai'kground  The  ETA  .t15^^  report 
contains  information  on  claims 
activities  inrluding  the  number  of  initial 
claims,  first  payments,  weeks  claimed, 
weeks  compensated,  benefit  payments 
and  final  payments  These  data  are  used 
m  budgetary  and  administrative 
planning,  program  evaluation,  actuarial 
and  program  research,  and  reports  to 
Congress  and  the  public 

II  flev'jeiv  Focus:  The  Department  of 
Labor  is  particularly  interested  in 
comments  whic  h 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agencv's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submissions  of  responses. 

III.  Current  Actions:  This  is  a  request 
for  OMB  approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)  (2)  (A))  for  continuing  an 
existing  collection  of  information 
previously  approved  and  assigned  OMB 
Control  No.  1205-0010. 

Type  of  Review:  Extension. 

Agency:  Employment  and  Training 
Administration. 

Title:  Claims  and  Payment  Activities. 

OMB  Number:  1205-0010. 

Agency  Number:  ETA  5159. 

Affected  Public:  State  Government. 

Cite/Reference/Form/etc:  ETA  5159. 

Total  Respondents:  53. 

Frequency:  Monthly. 

Total  Responses:  720. 

Average  Time  per  Response:  2.6 
hours. 

Estimated  Total  Burden  Hours:  1359 
hours  per  year. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintaining):  SO. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 


Budget  approval  (li  the  information 
collection  request;  the\  uiii  also 
become  a  matter  of  public  record. 

Dated:  Dec  ember  19,  2002. 
Cheryl  Atkinson. 

.administrator.  Office  of  Workforce  Security. 
!FR  Dor  02-.32585  Filed  12-24-02;  8:45  am] 
BILLING  CODE  4510-3O-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NArrA-7646] 

Nestle  Purina.  St.  Joseph.  Missouri: 
Notice  of  Termination  of  Investigation 

Pursuant  to  Title  \'  of  the  North 
.\merican  Free  Trade  .Agreement 
Implementation  .^ct  (Pub.  L   103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFT.^- 
TAA  and  in  accordance  with  Snction 
250(a),  Subchapter  D.  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  use.  2273).  an  investigation  was 
initiated  on  October  31,  2002,  in 
response  to  a  petition  filed  by  the  Retail, 
Wholesale  and  Department  Store  Union 
(RWDSl')  on  behalf  of  workers  at  Nestle 
Purina,  St.  Joseph.  Missouri. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC.  this  3rd  day  of 
December  2002. 
Elliott  S.  Kushner, 
Certifying  Officer.  Division  of  Trade 
.'\djustment  Assistance. 
|FR  Doc  02-.3259,'i  Filed  12-24-02;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employrrvent  and  Training 
Administration 

[NAFTA-6387.  NAFTA-6387A,  and  NAFTA- 
6387B) 

Pfaltzgratf  Company.  Also  Known  as 
Susquehanna  Pfaltzgratf,  York.  PA, 
Thomasville.  PA.  and  Dover.  PA: 
Amended  Certification  Regarding 
Eligibility  To  Apply  tor  NAFTA- 
Transitional  Adjustment  Assistance 

In  accordance  with  section  250(a), 
subchapter  D.  chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273).  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance  on  September 


10,  2002,  applicable  to  workers  of 
Pfaltzgraff  Company,  also  known  as 
Susquehanna  Pfaltzgraff,  located  in 
York,  Pennsylvania.  The  notice  was 
published  in  the  Federal  Register  on  ' 
September  27.  2002  (67  FR  61162). 

At  the  request  of  a  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  workers  produce  dinnerware. 
The  company  official  reports  that 
worker  separations  have  occurred  at  the 
company's  dinnerware  production 
plants  in  Thomasville  and  Dover, 
Pennsylvania. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  that  been  impacted  by 
the  increase  in  company  imports  from 
Mexico,  Since  corporate-wide  sales  have 
declined  and  company  imports  have 
increased,  the  Department  is  amending 
the  certification  to  include  workers  at 
the  plants  in  Thomasville  and  Dover. 
Pennsylvania. 

The  amended  notice  applicab'le  to 
NAFTA-6387  is  hereby  issued  as 
follows: 

"All  workers  of  Pfaltzgraff  Company,  also 
icnown  as  Susquehanna  Pfaltzgraff,  York. 
Pennsylvania  (NAFTA-6387),  Thomasville. 
Pennsylvania  (NAFTA-6387A).  and  Dover. 
Pennsylvania  (NAFTA-6387B).  who  became 
totally  or  partially  separated  from 
employment  on  or  after  luly  15.  2001, 
through  September  10.  2004.  are  eligible  to 
apply  for  NAFTA-TAA  under  Section  250  of 
the  trade  Act  of  1974." 

Signed  in  Washington.  DC.  this  3rd  day  of 
December.  2002. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc  02-32594  Filed  12-24-02;  8:45  am] 

Bl,.UNG  CODE   4610-30-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 
Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 

Health  Act  of  1977 

1.  Mallie  Coal  Lompan\    Inc. 
[Docket  No.  M-2002-102-C1 

Mallie  Coal  Company.  8442  Hwn,-,  6. 
Corbin.  Kentucky  40701  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.380(f)(4)(i)  (Escapeways; 
bituminous  and  lignite  mines)  to  its 
Mine  No.  6  (MSHA  I.D.  No.  15-18440) 
located  in  Knox  County.  Kentucky  The 
petitioner  proposes  to  use  one  ten 
pound  or  two  five  pound  portable 
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chemical  fire  extinguishers  on  each 
Mescher  Jeep  used  for  traveling  in  the 
primary  escapeway  at  the  Mine  No.  6. 
The  petitioner  states  that  the  equipment 
operator  will  inspect  each  fire 
extinguisher  on  a  daily  basis  prior  to 
entering  the  primary  escapeway.  that 
records  of  examinations  will  be 
maintained  and  defective  fire 
extinguishers  will  be  replaced  prior  to 
entering  the  mine.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  a  greater  measure  of 
protection  than  th"  "xisting  standard. 

2.  MallieCoal  (  (iinf)<iin.  Inc. 


(Docket  No   \f 
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Mallie  Coal  Company,  Inc.,  8442 
Hwy  6.  Corbin.  Kentucky  40701  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75,342  (Methane 
monitors)  to  its  Mine  No.  6  (MSHA  I.D. 
No.  15-18440)  located  in  Knox  County. 
Kentucky.  The  petitioner  proposes  to 
use  hand-held  continuous-duty  methane 
and  oxygen  detectors  in  lieu  of  machine 
mounted  methane  monitors  on  three- 
wheel  tractors  with  drag  bottom 
buckets.  The  petitioner  asserts  that  the 
operator  will  be  qualified  in  the  proper 
use  of  said  dete<:tor  and  that  application 
of  the  existing  standard  would  reduce 
the  safety  of  the  miners. 

3.  Mettiki  Coal,  LLC 

[Docket  No.  M-2002-104-CJ 

Mettiki  Coal.  LLC,  1001  Pennsylvania 
Avenue,  NW,  Washington,  DC  20004- 
2595  has  filed  a  petition  to  modify  the 
application  of  30  CFR  77.214(a)  (Refuse 
piles;  general)  to  its  Mettiki's  General 
Mine  (MSHA  I.D.  No.  18-00671)  located 
in  Garrett  County,  Maryland.  The 
petitioner  requests  a  modification  of  the 
existing  standard  to  permit  the 
extension  of  its  Mettiki  General's  refuse 
pile  over  four  sealed  openings  to  the 
abandoned  Mettiki  Gobbler's  Knob 
Mine.  The  petitioner  has  listed  specific 
terms  and  conditions  in  this  petition 
that  would  be  followed  to  comply  with 
the  proposed  alternative  method.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

4.  Mears  Entt-rprist's.  Inc. 
(Docket  No.  M-2002-105-C1 

Mears  Enterprises,  Inc.,  PO  Box  157, 
410  Franklin  Street.  Clymer.  PA  15728 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.nbo-2(e)(2) 
(Quantity  and  location  of  firefighting 
equipment)  to  its  Dora  No.  8  Mine 
(MSHA  ID.  No.  36-08704)  located  in 
Jefferson  County.  Pennsylvania.  The 


petitioner  requests  a  modification  of  the 
existing  standard  to  permit  an  alternate 
method  of  compliance  for  the  use  of 
firefighting  equipment  required  at 
temporary  electrical  installations  at  the 
Dora  No.  8  Mine.  The  petitioner 
proposes  to  use  two  fire  extinguishers  at 
all  temporary  electrical  installations 
instead  of  using  one  portable  fire 
extinguisher  and  240  pounds  of  rock 
dust.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard  with 
no  diminution  of  safety  to  the  miners. 

5.  High! <i mi  Mimni;  (  uni[)dn\ 
(Docket  No.  M-2002-lUb-C] 

Highland  Mining  Company.  1970 
Barrett  Court.  PO  Box  1990.  Henderson, 
Kentucky  42419  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75, 11 01-1  (b)  (Deluge-type  water  spray 
systems)  to  its  Highland  9  Mine  (MSHA 
I.D.  No.  15-02709)  located  in  Union 
County.  Kentucky.  The  petitioner 
proposes  to  have  a  trained  person 
conduct  a  weekly  examination  and 
functional  test  of  the  deluge  type  fire 
suppression  systems  installed  at 
conveyor  belt  drives  in  lieu  of  using 
dust  covers  for  nozzles  of  water  deluge 
fire  suppression  system.  The  petitioner 
states  that  the  trained  person  would 
conduct  a  visual  examination  at  each 
water  deluge  type  fire  suppression 
system,  and  conduct  a  fuiiction  test  of 
the  water  deluge  type  fire  suppression 
systems  by  actuating  the  system  and 
observing  its  "performance.  The 
petitioner  further  states  that  the  results 
of  the  examinations  and  functional  tests 
would  be  recorded  in  a  book  that  would 
be  maintained  on  the  surface.  The  book 
would  be  made  available  to  the 
authorized  representative  of  the 
Secretary  and  retained  for  one  year.  The 
petitioner  also  proposes  to  correct  any 
malfunction  or  clogged  nozzle  detected 
as  a  result  of  the  weekly  examination  or 
functional  test  immediately,  and  post 
the  procedure  used  to  perform  the 
functional  test  at  or  near  each  belt  drive 
which  utilizes  a  water  deluge  fire 
suppression  system.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard 

6.  Highland  Mining  Company 
(Docket  No.  M-2002-107-C] 

Highland  Mining  Company;  1970 
Barrett  Court.  PO  Box  1990.  Henderson. 
Kentucky  42419-1990  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1101-l(b)  (Deluge-type  water 
spray  systems)  to  its  Highland  1 1  Mine 


(MSHA  ID.  No.  15-18480)  located  in 
Union  County.  Kentucky.  The  petitioner 
proposes  to  havr  a  trained  person 
conduct  a  w't-kK  cvanimation  and 
functional  test    t  tii'    !.  !,:•  '.;■  fire 
suppression  s\>t'  ni>  lu-ttii.  i  it 
conveyor  belt  drives  in  lieu  of  using 
dust  covers  for  nozzles  of  water  deluge 
fire  suppression  systems.  The  petitioner 
states  the  trained  person  would  conduct 
a  visunl  fxamination  at  each  water 
delugi'  t\  I"  tire  suppression  system, 
and  conduct  a  function  test  of  the  water 
deluge  type  fire  suppression  systems  by 
actuating  the  system  and  observing  its 
performance.  'Thf  pptitionf^r  further 
states  that  the  n-ults    t  th" 
examinations  diul  iunrtumal  tests 
would  be  recorded  in  a  book  that  would 
be  maintained  on  the  surface.  The  book 
would  be  made  available  to  the 
authorized  representative  of  the 
Secretary  and  retained  for  one  year.  The 
petitioner  also  proposes  to  correct  any 
malfunction  or  clogged  nozzle  detected 
as  a  result  of  the  weekly  examination  or 
functional  test  immediately,  and  post 
the  procedure  used  to  perform  the 
functional  test  at  or  near  each  belt  drive 
which  utilizes  a  water  deluge  fire 
suppression  system.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

7.  A.  B  *(  1  (.ual  Compan\ .  Inc. 
(Docket  No.  M-2002-108-C] 

A,  B  &  J  Coal  Company.  Inc.,  PO  Box 
35,  Vansant,  Virginia  24656  has  filed  a 
petition  to  modif\'  the  application  of  30 
CFR  75.503  (Permissible  electric  face 
€iquipment:  maintenance)  and  30  CFR 
18.41(f)  (Plug  and  receptacle-type 
connectors),  respectively,  to  its  Mine 
#3C  (MSHA  I.D.  No.  15-18313)  located 
in  Pike  County.  Kentucky.  The 
petitioner  proposes  to  use  a 
permanently  installed  spring-loaded 
locking  device  on  batter\'  plug 
connectors  on  mobile  battery-powered 
equipment.  The  spring-loaded  locking 
device  would  prevent  unintentional 
loosening  of  the  battery  plugs  from 
battery  receptacles  and  eliminate  the 
hazards  as';(>riat*>d  with  difFu  tiit 
removal  <it  j/aiil.n  k-  iiunui.'  •■m.-rttency 
situations    !!■!••  [).'titi<  iiiri  ,,^^.>rts  th.tt 
the  proposi'd  ,iitiTiKiti\  r  nn'thi  ui  \\  i  ^ulii 
provide  at  least  the  same  measurt'  nf 
protection  a.s  tho  existing  standard. 

8.  Coastal  Coal-West  Virginia,  LLC 

(Docket  No.  M-20nj~iu9-i.j 

Coastal  Coal  West  \'irginia.  LLC,  61 
Missouri  Run  Road.  Cowen.  West 
Virginia  26206  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
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75.1002  (Installation  of  electric 
equipment  and  conductors; 

permissibilitv)  to  its  Mine  No.  lOA 
M.SHA  ID   No.  46-08852)  located  m 
Webster  County.  West  Virginia  The 
petitioner  proposes  to  use  continuous 
mining  machines  with  nominal  voltage 
of  the  power  circuits  not  to  exceed  2  400 
volts  at  the  Mine  No.  lOA.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

9.  Coastal  Coal-West  Virginia,  LLC 

[Docket  No.  M-2UU2-11U-L] 

Coastal  Coal-West  Virginia,  LLC.  61 
Missouri  Run  Road,  Cowen,  West 
Virginia  26206  has  filed  a  petition  to 
modif\'  the  application  of  30  CFR 
75,1002  (Installation  of  electric 
equipment  and  conductors; 
permissibilitv)  to  its  Upper  Mercer  Mine 
(MSHA  I.D.  No.  46-08875)  located  in 
Webster  County.  West  Virginia.  The 
petitioner  proposes  to  use  continuous 
mining  machines  with  nominal  voltage 
of  the  power  circuits  not  to  exceed  2,400 
volts  at  the  Upper  Mercer  Mine.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard 

10.  Black  Energy  Coal,  Inc. 

(Docket  No.  M-2002-1 1  l-C] 

Black  Energy  Coal.  Inc..  PO  Box  159. 
Dana,  Kentucky  41615  has  filed  a 
petition  to  modifv'  the  application  of  30 
CFR  75.503  (Permissible  electric  face 
equipment:  maintenance)  and  30  CFR 
18.4  UO  (Plug  and  receptacle-type 
connectors)  to  its  Mine  #2  (MSHA  I.D. 
No.  15-18369)  located  in  Pike  County, 
Kentucky.  For  mobile  battery-powered 
machines,  the  petitioner  proposes  to  use 
permanently  installed  spring-loaded 
locking  devices  on  the  battery  plug 
connectors  to  prevent  unintentional 
loosening  of  battery  plugs  from  battery 
receptacles  and  to  eliminate  the 
potential  hazards  associated  with 
difficult  removal  of  padlocks  during 
emergency  situations.  The  petitioner 
asserts  that  using  padlocks  instead  of 
spring-loaded  locking  devices  would 
not  result  in  a  diminution  of  safety  to 
the  miners.  The  petitioner  further 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

11.  Black  Energy  Coal.  Inc. 

(Docket  No.  M-2002-1 12-C] 

Black  Energy  Coal,  Inc..  PO  Box  159. 
Uana,  Kentucky  41615  has  filed  a 


petition  to  modif>'  the  application  of  30 
CFR  75  503  (Permissible  electric  face 
equipment;  maintenance)  and  30  CFR 
18,41({1  (Plug  and  receptacle-type 
connectors)  to  its  Mine  #3  (MSHA  I.D. 
No.  15-16856)  located  in  Pike  Coimty. 
Kentucky.  For  mobile  battery-powered 
machines,  the  petitioner  proposes  to  use 
permanently  installed  spring-loaded 
locking  devices  on  the  battery  plug 
connectors  to  prevent  unintentional 
loosening  of  batter^'  plugs  from  battery 
receptacles  and  to  eliminate  the 
potential  hazards  associated  with 
difficult  removal  of  padlocks  during 
emergency  situations.  The  petitioner    ■ 
asserts  that  using  padlocks  instead  of 
spring-loaded  locking  devices  would 
not  result  in  a  diminution  of  safety  to 
the  miners.  The  petitioner  further 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  comments^msha.gov,  or  on  a 
computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration.  1100 
Wilson  Boulevard.  Room  2352. 
.\rlington,  Virginia  22209.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
Januar>'  27,  2003.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated  at  Arlington,  Virginia  this  17th  day 
of  December  2002. 
Marvin  W.  Nichols,  Jr., 
Director,  Office  of  Standards.  Regulations. 
and  Variances. 
|FR  Doc.  02-32456  Filed  12-24-02;  8:45  am] 

BILLING  CODE  4510-43-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL2-98] 

NSF  International;  Application  for 
Expansion  of  Recognition 

agency:  Occupational  Safety  and  Health 

.■Administration  (OSHA),  Labor. 
ACTION:  Notice. 

summary:  This  notice  announces  the 

application  of  NSF  International  for 
expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  under  29  CFR  1910.7,  and 
presents  the  Agency's  preliminary 
finding.  This  preliminary'  finding  does 


not  constitute  an  interim  or  temporary 
approval  of  the  application. 

DATES:  You  may  submit  comments  in 
response  to  this  notice,  or  any  request 
for  extension  of  the  time  to  comment,  by 
(1)  Regular  mail.  (2)  express  or 
overnight  delivery  service,  (3)  hand 
deliven.'.  (4)  messenger  service,  or  (5) 
FAX  transmission  (facsimile).  Because 
of  security-related  problems  there  may 
be  a  significant  delay  in  the  receipt  of 
comments  by  regular  mail.  Comments 
(or  any  request  for  extension  of  the  time 
to  comment)  must  be  submitted  by  the 
following  dates: 

Regular  mail  and  express  delivery 
service:  Your  comments  must  be 
postmarked  by  January  10.  2003. 

Hand  delivery  and  messenger  service: 
Your  comments  must  be  received  in  the 
OSHA  Docket  Office  by  January  10, 
2003.  OSHA  Docket  Office  and 
Department  of  Labor  hours  of  operation 
are  8:15  a.m.  to  4:45  p.m. 

Facsimile  and  electronic 
transmission:  Your  comments  must  be 
sent  by  January-  15,  2003. 

ADDRESSES:  Regular  mail,  express 
deliver}',  hand-delivery,  and  messenger 
service:  You  must  submit  three  copies  of 
your  comments  and  attachments  to  the 
OSHA  Docket  Office,  Docket  NRTL2-98. 
Room  N-2625,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 
Please  contact  the  OSHA  Docket  Office 
at  (202)  693-2350  for  information  about^ 
security'  procedures  concerning  the 
delivery  of  materials  by  express 
delivery,  hand  delivery  and  messenger 
service. 

Facsimile:  If  your  comments, 
including  any  attachments,  are  10  pages 
or  fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  at  (202)  693-1648.  You 
must  include  the  docket  number  of  this 
notice,  Docket  NRTL2-98,  in  your 
comments. 

Internet  access  to  comments  and 
submissions:  OSHA  will  place 
comments  and  submissions  in  response 
to  this  notice  on  the  OSHA  Web  page 
H'ww.osha.gov.  Accordingly,  OSHA 
cautions  you  about  submitting 
information  of  a  personal  nature  {e.g., 
social  security  number,  date  of  birth). 
There  may  be  a  lag  time  between  when 
comments  and  submissions  are  received 
and  when  they  are  placed  on  the  Web 
page.  Please  contact  the  OSHA  Docket 
Office  at  (202)693-2350  for  information 
about  materials  not  available  through 
the  OSHA  Web  page  and  for  assistance 
in  using  the  Web  page  to  locate  docket 
submissions.  Comments  and 
submissions  will  also  be  available  for 
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inspection  and  copying  at  \h'-  i  i^M  \ 
Docket  Office  at  the  address  above. 

Extension  of  Comment  Period:  Submit 
requests  for  extensions  concerning  this 
notice  to:  Office  of  Technical  Programs 
and  Coordination  Activities,  NRTL 
Program.  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor.  Room  N3653.  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Or  fax  10(202)693-1644 
FOR  FURTHER  INFORMATION  CONTACT; 
oherry  Nicolas.  Utiice  ol  lechnical 
Programs  and  Coordination  Activities, 
NRTL  Program,  Room  N3653  at  the 
address  shown  inunediately  above  for 
the  program,  or  phone  (202)  693-2110. 
SUPPLEMENTARY  INFORMATION: 

Notii  t'  (it   \p|)lii  <itiun 

I  he  Uccupalionai  haiety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  that  NSF  International  (NSF)  has 
applied  for  expansion  of  its  current 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL).  NSF's 
expansion  request  covers  the  use  of 
additional  test  standards.  OSHA's 
current  scope  of  recognition  for  NSF 
may  be  found  in  the  following 
informational  Web  page:  http:// 
www.osha-slc.gov/dts/otpca/nrtI/ 
nsf.html. 

OSHA  recognition  of  an  NRTL 
signifies  that  the  organization  has  met 
the  legal  requirements  in  section  1910.7 
of  Title  29.  Code  of  Federal  Regulations 
(29  CFR  1910.7).  Recognition  is  an 
acknowledgment  that  the  organization 
can  perform  independent  safety  testing 
and  certification  of  the  specific  products 
covered  within  its  scope  of  recognition 
and  is  not  a  delegation  or  grant  of 
government  authority.  As  a  result  of 
recognition.  OSHA  can  accept  products 
"properly  certified"  by  the  NRTL. 

The  Agency  processes  applications  for 
initial  recognition  or  for  expansion  or 
renewal  of  this  recognition  following 
requirements  in  Appendix  A  to  29  CFR 
1910.7.  This  appendix  requires  that  the 
Agency  publish  two  notices  in  the 
Federal  Register  in  processing  an 
application  In  the  first  notice.  OSHA 
announces  the  application  and  provides 
its  preliminary  finding  and.  in  the 
second  notice,  the  Agency  provides  its 
final  decision  on  an  application.  These 
notices  set  forth  the  NRTL"s  scope  of 
recognition  or  modifications  of  this 
scope.  We  maintain  an  informational 
Web  page  for  each  NRTL.  which  details 
its  scope  of  recognition.  These  pages  can 
be  accessed  from  our  Web  site  at  http:/ 
/www.  osha-slc.gov/dts/otpca/nrtl/ 
index.html. 

The  most  recent  notices  published  by 
OSHA  for  NSF's  recognition  covered  an 


expansion  of  recognition,  which  became 
effective  on  June  28,  2000  (65  FR 
39944). 

The  current  address  of  the  testing 
facility  (site)  that  OSHA  recognizes  for 
NSF  is:  NSF  International,  789  Dixboro 
Road.  Ann  Arbor.  MI  48105 

General  Bac  k^round  on  the  Application 

NSF  has  submitted  a  request,  dated 
June  25,  2002  (see  Exhibit  10),  to 
expand  its  recognition  to  use  12 
additional  test  standards.  The  NRTL 
Program  staff  has  determined  that  all  of 
the  additional  test  standards  will  be 
included  in  the  expansion  because  they 
are  "appropriate  test  standards."  within 
the  meaning  of  29  CFR  1910.7(c).  The 
staff  makes  such  determinations  in 
processing  expansion  requests  from  any 
NRTL.  Therefore,  OSHA  would  include 
12  standards  in  the  expansion,  as  listed 
below. 

UL  73     Motor-Operated  Appliances. 
UL  399     Drinking- Water  Coolers. 
UL  466     Electric  Scales. 
UL514B     Fittings  for  Cable  and 

Conduit. 
UL  514C    Nonmetallic  Outlet  Boxes, 

Flush-Device  Boxes  and  Covers. 
UL  514D    Cover  Plates  for  Flush- 
Mounted  Wiring  Devices. 
UL  541     Refrigerated  Vending 

Machines. 
UL  751     Vending  Machines. 
UL  982     Motor-Operated  Household 

Food  Preparing  Machines. 
UL  1453     Electric  Booster  and 

Commercial  Storage  Tank  Water 

Heaters. 
UL  1563     Electric  Spas.  Equipment 

Assemblies,  and  Associated 

Equipment. 
UL  1795     Hydromassage  Bathtubs. 

The  designations  and  titles  of  the 
above  test  standards  were  current  at  the 
time  of  the  preparation  of  this  notice. 

OSHA's  recognition  of  NSF,  or  any 
NRTL,  for  a  particular  test  standard  is 
limited  to  equipment  or  materials  (i.e.. 
products)  for  which  OSHA  standards 
require  third  party  testing  and 
certification  before  use  in  the 
workplace.  Consequently,  an  NRTL's 
scope  of  recognition  excludes  any 
product(s)  that  fall  within  the  scope  of 
a  test  standard,  but  for  which  OSHA 
standards  do  not  require  NRTL  testing 
and  certification. 

A  few  of  the  UL  test  standards  listed 
above  also  are  approved  as  American 
National  Standards  by  the  American 
National  Standards  Institute  (ANSI) 
However,  for  convenience,  we  use  the 
designation  of  the  standards  developing 
organization  (e.g.,  UL  751)  for  the 
standard,  as  opposed  to  the  ANSI 
designation  [e.g..  ANSI/UL  751).  Under 


our  procedures,  any  NRTL  recognized 
for  an  ANSI-approved  test  standard  may 
use  either  the  latest  proprietarv'  version 
of  the  test  standard  or  the  latest  ANSI 
version  of  that  standard.  (Contact  ANSI 
or  the  ANSI  Web  site  [http:// 
M'M'w.ans/.o/;g)  and  click  "NSSN"  to  find 
out  whether  or  not  a  test  standard  is 
currently  ANSI-approved.) 

Preliminarv  Finding  on  the  .Application 

NSF  has  submittf'(i  .\n  .i(  (  i'[)t,ihlf 
request  for  expan.sion  nt  its  rtM  i)t;iiiti(jii 
as  an  NRTL.  In  coniu'i  timi  with  this 
request.  flSH.'K  dui  jxTfurni  .iii  on-site 
revieu  >ij  NSF's  NKTI.  tfsting  facility. 
NRTI    l'riit;ram  .issfssiiii'iit  staff 
reviewi'd  inlnrniatiDii  pcrtiiifiit  tu  the 
request  and  recommended  that  NSF's 
recognition  b«'  expanded  tn  include  the 
additional  test  standards  listed  above 
(see  Exhibit  11). 

Following  a  review  of  the  application 
file,  the  assessor's  recommendation,  and 
other  pertinent  documents,  the  NRTL 
Program  staff  has  concluded  that  (JSHA 
can  grant  to  NSF  the  expansion  of 
recognition  as  an  NRTL  to  use  the 
additional  test  standards  listed  above. 
The  staff,  therefore,  recommended  to  the 
Assistant  Secretary  that  the  application 
be  preliminarily  approved. 

Based  upon  tne  recommendations  of 
the  staff,  the  Assistant  Secretary  has 
made  a  preliminary  finding  that  NSF 
International  can  meet  the  requirements, 
as  prescribed  by  29  CFR  1910.7,  for  the 
expansion  of  recognition.  This 
preliminary  finding  does  not  constitute 
an  interim  or  temporary  approval  of  the 
application. 

OSHA  welcomes  public  comments,  in 
sufficient  detail,  as  to  whether  NSF  has 
met  the  requirements  of  29  CFR  1910.7 
for  expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory'.  Your  comments  should 
consist  of  pertinent  written  documents 
and  exhibits.  To  consider  a  comment, 
OSHA  must  receive  it  at  the  address 
provided  above  (see  ADDRESSES]  no 
later  than  the  last  date  ini  <  Mniinents 
(see  DATES  above).  Should  you  need 
more  time  to  comment.  OSHA  must 
receive  your  written  request  for 
extension  at  the  address  provided  above 
no  later  than  the  last  date  for  comments. 
You  must  include  your  reason(s)  for  any 
request  for  extension.  OSHA  will  limit 
any  extension  to  30  days,  unless  the 
requester  justifies  a  longer  period.  We. 
may  deny  a  request  for  extension  if  it  is 
frivolous  or  otherwise  unwarranted. 
You  may  obtain  or  review  copies  of 
NSF's  requests,  the  on-site  review 
reports,  and  all  submitted  comments,  as 
received,  by  contacting  the  Docket 
Office.  Room  N2625.  Occupational 
Safety  and  Health  Administration,  U.S. 
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Department  of  Labor,  at  the  above 
address.  Docket  No.  NRTL2-98  contains 
all  materials  in  the  record  concerning 
NSF's  application. 

The  NRTL  Program  staff  will  review 
all  timely  comments  and.  after 
resolution  of  issues  raised  by  these 
comments,  will  recommend  whether  to 
grant  NSF's  expansion  request.  The 
Agency  will  make  the  final  decision  on 
granting  the  expansion,  and  in  making 
this  decision,  ma\  undertake  other 
[)roceedings  that  are  prescribed  in 
Appendix  A  to  29  CFR  section  1910.7. 
OSHA  will  publish  a  public  notice  of 
this  final  decision  m  the  Federal 
Register. 

Signed  at  Washington,  DC  this  11th  day  of 
December,  2002. 
John  L,  Henshaw, 
Assistant  Secretary. 
IFR  Doc.  02-32446  Filed  12-24-02;  8:45  am] 

BILLING  CODE  45lO-?6-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 


Agency  Information  Collection 
Activities:  Submission  to  0MB  tor 
Review;  Comment  Request 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  (02-149)1 

Availability  of  Annual  Report  on 
Alternative  Fuel  Vehicle  (AFV) 
Acquisitions  for  Fiscal  Years  1999, 
2000.  and  2001 

agency:  National  Aeronautics  and 
Sp  11  (■  Administration  (NASA). 
action:  Notice  of  availability  of  NASA's 
annual  report  on  its  aUernative  fuel 
vehicle  (AFV)  acquisitions  for  fiscal 
years  1999,  2000,  and  2001. 

summary:  Under  the  Energy  Policy  Act 
of  1992 (42  U.S.C. 13211-13219)  as 
amended  by  the  Energy  Conservation 
Reauthorization  Act  of  1998  (Pub.  L. 
105-388),  and  Executive  Order  13149 
(April  2000),  "Greening  the  Government 
Through  Federal  Fleet  and 
Transportation  Efficiency,"  NASA's 
annual  AFV  reports  are  available  on  the 
following  NASA  Web  site:  http:// 
www.  hq.nasa  .gov/ office/ code}/ codejlg/ 
afv.htm. 

ADDRESSES:  Logistics  Management 

Ulfu  u.  NASA  Headquarters,  Code  JG, 

300  E  Street  SW.,  Washington.  DC 

20546-0001 

FOR  FURTHER  INFORMATION  CONTACT: 

WilUdin  Cookin.  (202)  358-2306,  or 

wgooJcj/7@/iq. nasa.gov. 

leffrey  E,  Sutton, 

Assistant  Administrator  for  Management 
Systems. 
KR  Doc.  02-32609  Filed  12-24-02;  8:45  ami 
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By  the  National  Credit  Union 
Administration  Board  on  December  17,  2002. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  02-32495  Filed  12-24-02:  8:45  ami 
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summary:  The  NCUA  is  resubmitting  the 
fdllnuing  information  collection  to  the 
Office  of  Management  and  Budget 
(O.MB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
lanuarA- 2",  2003. 
addresses:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  (703)  518-6447,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  VA  22314- 
3428.  Fax  No.  703-518-6489.  E-mail: 
mcnamara@ncua.gov. 

OMB  Reviewer:  Mr.  Joseph  F.  Lackey, 
(202)  395-4741.  Office  of  Management 
and  Budget.  Room  10226,  New 
E.xecutiye  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
information  i  <ill>'(  tinn  requests,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the:  NCUA 
Clearance  Officer.  Neil  McNamara,  (703) 
518-6447. 

It  is  also  available  on  the  following 
website:  v^rv^'w. NCUA.gov. 
SUPPLEMENTARY  INFORMATION:  Proposal 
f(ir  the  following  culieclion  of 
information: 

OMB  Number:  3133-0032, 
Form  Number:  N/A. 
Tvpe  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Title:  Records  Preservation.  Part  749 
of  NCUA  Regulations  directs  each  credit 
union  to  store  copies  of  their  members' 
share  and  loan  balances  away  from  the 
credit  union's  premises. 

Respondents:  All  credit  unions. 
Estimated  No.  of  Respondents/Record 
keepers:  9,984. 

Estimated  Burden  Hours  Per 
Response:  2  hours. 
Frequency  of  Response:  Quarterly. 
Estimated  Total  Annual  Burden 
Hours:  19,968. 

Estimated  Total  Annual  Cost: 
$998,400. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities;  Submission  to  OMB  For 
Revision  to  a  Currently  ApproveO 
Information  Collections;  Comment 
Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 

the  iuiiowing  information  collections  to 

the  Office  of  Management  and  Budget 

(OMB)  for  review  and  clearance  under 

the  Paperwork  Reduction  Act  of  1995 

(Public  Law  104-13,  44  U.S.C.  chapter 

35).  These  information  collection  are 

published  to  obtain  comments  from  the 

public. 

DATES:  Comments  will  be  accepted  imtil 

lanuarv'  27,  2003. 

ADDRESSES:  Interested  parties  are 

.;i\  Ilea  it  submit  written  comments  to 

NCUA  Clearance  Officer  or  "OMB 

Reviewer  listed  below; 

Clearance  Officer:  Mr.  Neil 
McNamara.  (703)  518-6447.  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428.  Fax  No.  703-518-6489.  E- 
mail;  mcnamara@ncua.gov. 

OMB  Reviewer:  Mr.  Joseph  F  Lackey, 
(202)  395-4741,  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building.Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
information  colieclion  requests,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the  NCUA 
Clearance  Officer.  Neil  McNamara.  (703) 
518-6447 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  tile  iuiiowing  collection  of 
information: 

OMB  Number:  3133-0142. 

Form  Number:  N/A. 

Tvpe  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Title:  12  CFR  741.6(c)  Requirements 
for  Insurance. 

Description;  Credit  Unions  that 
submit  late  or  inaccurate  call  reports  are 
required  to  submit  a  proposal  that 
describes  how  it  will  avoid  another  late 
or  inaccurate  report. 
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Respondents:  Federally  insured  credit 
unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  630. 

Estimated  Burden  Hours  Per 
Response:  2  hours. 

Frequency  of  Response:  Reporting  and 
on  occasion. 

Estimated  Total  Annual  Burden 
Hours:  1,260. 

Estimated  Total  Annual  Cost: 
$21,186.60. 

By  the  National  Credit  Union 
Administration  Board  on  December  17.  2002. 
Becky  Baker, 
Secretary  of  the  Board. 
\VR  Doc.  02-.32497  Filed  12-24-02:  8:45  ami 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Intormation  Collection 
Activities:  Submission  to  OMB  For 
Review:  Comment  Request 

agency:  National  Credit  Union 
.\iiininistration  (NCUA). 
ACTION:  Request  for  comment. 

summary:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
lanuary  27.  2003. 
ADDRESSES:  Interested  parties  are 
invitud  to  submit  written  comments  to 
NCUA  Clearance  Office  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  (703)  518-6447.  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  VA  22314- 
3428,  Fax  No.  703-518-6489,  E-mail: 
mcnamara@ncua.gov. 

OMB  Reviewer:  Mr.  [oseph  F.  Lackey, 
(202)  395-4741,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  I'nso'? 

FOR  FURTHER  INFORMATION:  Copies  of  the 
information  collection  requests,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the:  NCUA 
Clearance  Officer.  Neil  McNamara,  (703) 
518-6447. 

It  is  also  available  on  the  following 
Wi'li  silt'    lift;)  "n  u  VI    \'CI  \\  ^ov. 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Number:  3133-0129. 


Form  Number:  N/A. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Title:  Corporate  Credit  Unions. 

Description:  Part  704  of  NCUAs  Rule- 
and  Regulations  direct  corporate  credit 
unions  to  maintain  records  concerning 
their  activities. 

Respondents:  Corporate  credit  unions. 

Estimated  No.  of  Respondents/Record 
keepers:  34. 

Estimated  Burden  Hours  Per 
Response:  153  hours. 

Frequency  of  Response:  Reporting, 
recordkeeping,  on  occasion  and 
annually. 

Estimated  Total  Annual  Burden 
Hours:  70,142  hours. 

Estimated  Total  Annual  Cost:  $2,248. 

By  the  National  Credit  Union 
Administration  Board  on  December  17,  2002. 
Becky  Baker, 
Secretary  of  the  Board. 
[PR  Dor.  02-32498  Filed  12-24-02;  8:45  am] 

BILLING   CODE    '5.!5  01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Intormation  Collection 
Activities:  Submission  to  OMB  For 
Revision  to  a  Currently  Approved 
Information  Collections;  Comment 
Request 

agency:  National  Credit  Union 
.\(lininistration  (NCUA). 
action:  Request  for  comment. 


SUMMARY;  The  NCUA  intends  to  submit 
the  following  information  collections  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13.  44  U.S.C.  Chapter 
35).  These  information  collection  are 
published  to  obtain  comments  from  the 
nuhlii- 

OATES;  Comments  will  be  accepted  until 

laiiu.iiA  J7.  2003. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  (703)  518-6447.  National 
Credit  Union  Administration.  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428.  Fax  No.  703-518-6489.  E- 
mail:  mcnamara®ncua.gov. 

OMB  Reviewer:  Mr.  Joseph  F.  Lackey. 
(202)  395-4741.  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building.  Washington. 
DC  20503. 


FOR  FURTHER  INFORMATION:  Copies  of  the 
information  collection  requests,  with 
applicable  supporting  dncumentation, 
may  be  obtained  by  calling  the  NCUA 
Clearance  Officer.  Neil  McNamara.  (703) 

1^18-6447 

SUPPLEMENTARY  INFORMATION:  Proposal 

l(ir  thr  fulldvving  collection  of 

inlormdtion: 

OMB  Number:  3133-0143. 

Form  Number:  N/A. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Title:  12  CFR  part  760  Loans  in  Areas 
Having  Special  Flood  Hazards. 

Description:  Federally  insured  credit 
unions  are  required  by  statute  and  by 
proposed  12  CFR  part  760  to  file  reports, 
make  certain  disclosures  and  keep 
records.  Borrowers  use  this  information 
to  make  valid  purchase  decisions.  The 
NCUA  uses  the  records  to  verify 
compliance. 

Respondents:  All  federal  credit 
unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  5,500. 

Estimated  Burden  Hours  Per 
Response:  7  minutes. 

Frequency  of  Response: 
Recordkeeping  and  on  occasion. 

Estimated  Total  Annual  Burden 
Hours:  101,333. 

Estimated  Total  Annual  Cost:  N/A. 

By  the  National  Credit  Union 
Administration  Board  on  December  17,  2002. 
Becky  Baker, 

Secretary  of  the  Board. 

(FR  Dor  02-.12499  Filed  12-24-02;  8:45  am] 

Billing  CODE   •SJS  0'    P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Review;  Comment  Request 

AGENCY:  National  (..redit  Union 
\lnnnistration  (NCUA). 
ACTION:  Request  for  conunent. 


SUMMARY:  The  NCUA  is  resubmitting  the 
loliiiwiiig  information  collection  to  the 
Office  of  Managenieiit  and  Budget 
(OMB)  for  re\  i>\\  mil  clearance  under 
the  Paperwork  KcduLtion  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
|.iiiuar\  27.  2003. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  conmients  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 
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Clearance  Officer:  Mr.  Neil 
McNamara,  (703)  518-6447.  National 
Credit  Union' Administration.  1775 
Duke  Street.  Alexandria,  VA  22314- 
3428.  Fax  No.  703-518-6489.  E-mail: 
mrnumara&ncua.gov. 

( ).\1B  Reviewer:  Mr.  Joseph  F.  Lackey 
(202)  39.5-4741.  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503 

FOR  FURTHER  INFORMATION:  Copies  of  the 
information  collection  requests,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the:  NCUA 
Clearanc  e  Officer,  Neil  McNamara.  (703) 
518-6447. 

It  is  also  available  on  the  following 
Wf'h  site  ht1p'''w^^-w  SCl'A  fiov. 
SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  .\umber:  3133-0053. 

Form  Number:  NCUA  4501. 

Type  of  Review  Revision  to  a 
currently  approved  collection. 

Titye:  Report  of  Officials. 

Description:  12  U.S.C.  1761— This 
statutory  provision  requires  that  a 
record  of  the  names  and  addresses  of  the 
executive  officers,  members  of  the 
supervisory  committee,  credit 
committee,  and  loan  officers  shall  be 
filed  with  the  administration  within  10 
days  of  their  election/appointment. 

Respondents:  A\\  Federally  Insured 
Credit  Unions. 

Estimated  No.  of  Respondents/Record 
keepers:  9,900. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequpncv  of  Response:  Annually. 

Estimated  Total  Annual  Burden 
Hours:  9,900. 

Estimated  Total  Annual  Cost:  $0. 

By  the  National  Credit  Union 
Administration  Board  on  December  17,  2002. 

Becky  Baker, 

^crrftary  of  the  Board. 

|FR  Doc.  02-32500  Filed  12-24-02;  8:45  am] 

BILLING  CODE  7535-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  For 
Review;  Comment  Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 


SUMMARY:  The  NCI  A  is  resubmitting  the 
tuilowing  information  collection  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 


(PubL.  104-13.  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
tn  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
lanuarv  27,  2003. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  vmtten  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara.  (703)  518-6447,  National 
Credit  Union  Administration,  1775 
Duke  Street.  Alexandria,  VA  22314- 
3428.  Fax  No.  703-518-648^  E-mail: 
mcnamora'&  ncua.gov. 

OMB  Reviewer:  Mr.  ioseph  F.  Lackey, 
(202)  395-4741.  Office  of  Management 
and  Budget,  Room  10226,  New- 
Executive  Office  Building,  Washington. 
DC  20503 

FOR  FURTHER  INFORMATION:  Copies  of  the 
information  ( iii;e(  tinn  requests,  with 
applicable  supportmg  documentation, 
may  be  obtained  by  calling  the:  NCUA 
Clearance  Officer,  Neil  McNamara,  (703) 
518-6447. 

It  is  also  available  on  the  following 
Web  site-  http"w\v\\  \CUA.gov. 
SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Number:  3133-0057. 
Form  Number:  N/A. 
Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Title:  FCU  Recordkeeping  of  Meeting 
Minutes  and  Other  Documents. 

Description:  The  Federal  Credit  Union 
Act  and  NCUA's  Federal  Credit  Union 
Bylaws  require  each  federal  credit  union 
to  prepare  and  maintain  minutes  of  its 
board  and  member  meetings  and  copies 
of  other  important  documents  and 
election  results.  In  addition,  the  board's 
secretar}'  must  inform  the  NCUA  Board 
of  any  address  change  of  a  federal  credit 
union. 

Respondents:  Federal  credit  unions. 
Estimated  No.  of  Respondents/Record 
keepers:  6,^16. 

Estimated  Burden  Hours  Per 
Response:  4  hours. 

Frequency  of  Response: 
Recordkeeping  and  reporting  on 
occasion  and  annually. 

Estimated  Total  Annual  Burden 
Hours:  2\. 107. 
Estimated  Total  Annual  Cost:  SO. 

By  the  National  Credit  Union 
.administration  Board  on  December  17,  2002. 
Becky  Baker, 
Secretary  of  the  Board. 

(FR  Dor  02-32501  Filed  12-24-02;  8:45  am] 
BILUNG  CODE  7535-01-l» 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  Fo^ 
Review:  Comment  Request 

agency:  National  Credit  Union 
.administration  (NCUA). 
action:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperu'ork  Reduction  Act  of  1995 
(Pub.L.  104-13,  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
anurtrv  2"   2003. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  (703)  518-6447,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  VA  22314- 
3428,  Fax  No.  703-518-6489,  E-mail: 
mcnamara@ncua.gov. 

OMB  Reviewer:  Mr.  Joseph  F.  Lackey, 
(202)  395-4741,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington, 
DC  20503 

FOR  FURTHER  INFORMATION:  Copies  of  the 
information  collection  requests,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the:  NCUA 
Clearance  Officer.  Neil  McNamara.  (703) 
518-6447. 

It  is  also  available  on  the  following 
Web  site:  http://wHrw.NCUA.gov. 
SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Number:  3133-0068. 

Form  Number:  N/A. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Tif/e;  12  CFR  701.31  Non 
Discrimination  Policy. 

Description:  This  regulation  requires  a 
federal  credit  union  (FCU)  to  keep  a 
copy  of  the  property  appraisal  It  also 
requires  that  a  FCU  using  geographical 
factors  in  evaluating  real  estate  loan 
applications  must  disclose  such  facts  on 
the  appraisal  and  state  for  justification. 
This  regulation  insures  compliance  with 
the  Fair  Housing  anti-redlining 
requirements. 

Respondents:  Federal  Credit  Unions. 

Estimated  No.  of  Respondents/Record 
keepers:  4,000. 


78H2H 
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r,stimated  Burden  Hours  Pt^i 
Response:  1  hour. 

Frequency  of  Response: 
Recordkeeping  on  occasion. 

Estimated  Total  Annual  Burden 
Hours.  4.000. 

Estimated  Total  Annual  Cost:  N/A. 

By  the  National  Credit  Union 
Adminislralion  Board  on  December  17.  2002. 
Becky  Baker, 
Secretary  of  the  Board. 
[FR  Dim    ()2-.}2,'i02  Fil«d  12-24-02;  8:45  am) 

BILLING  CODE  7535-01    P 


NATIONAL  INDIAN  GAMING 
COMMISSION 

Fee  Rates 

AGENCY:  National  Indian  Gaming 

(ii)inmission. 

ACTION!  Notice. 

summary:  Notice  is  hereby  given, 
pursuant  to  25  CFR  514.1(a)(3),  that  the 
National  Indian  Gaming  Commission 
has  adopted  final  annual  fee  rates  of 
0.00%  for  tier  1  and  0.0665%  (.00Q665) 
for  tier  2  for  calendar  year  2002.  These 
rates  shall  apply  to  all  assessable  gross 
revenues  from  each  gaming  operation 
under  the  jurisdiction  of  the 
Commission.  If  a  tribe  has  a  certificate 
of  self-regulation  under  25  CFR  part 
518,  the  final  fee  rate  on  class  II 
revenues  for  calendar  year  2002  shall  be 
one-half  of  the  annual  fee  rate,  which  is 
0.0,'1.325%  (.0003325). 
f  0«  FijRTHER  INFORMATION  CONTACT: 
ijwinn  tiordon.  Natiuiidl  Indian  Gaming 
Commission,  1441  L  Street,  NW.,  .Suite 
9100,  Washington.  DC  20005:  telephone 
202/632-7003:  fax  202/632-7066  (these 
are  not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
Iniiiaii  tianung  Kogulatory  Act 
established  the  National  Indian  Gaming 
Commission  which  is  charged  with, 
among  other  things,  regulating  gaming 
on  Indian  lands. 

The  regulations  of  the  Commission 
(25  CFR  part  514),  as  amended,  provide 
for  a  system  of  fee  assessment  and 
payment  that  is  self-administered  by 
gaming  operations.  Pursuant  to  those 
regulations,  the  Commission  is  required 
to  adopt  and  communicate  assessment 
rates;  the  gaming  operations  are 
required  to  apply  those  rates  to  their 
revenues,  compute  the  fees  to  be  paid, 
report  the  revenues,  and  remit  the  fees 
to  the  Commission  on  a  quarterly  basis. 

The  regulations  of  the  Commission 
and  the  final  annual  rate  being  adopted 
today  are  effective  for  calendar  year 
2002.  Therefore,  all  gaming  operations 
within  the  jurisdiction  of  the 


Commission  are  required  to  self- 
administer  the  provisions  of  these 
regulations  and  report  and  pay  any  fees 
that  are  due  to  the  Commission  by 
December  31.  2002. 

Richard  B.  SchifT. 

Acting  Chief  of  Staff,  National  Indian  Gaming 

Ckimmission. 

|FR  Dot;.  02-32508  Filed  12-24-02;  8:45  am) 

HiiiNG  rr.nF  "-.»;=;  .->•  m 


NUCLEAR  REGULATORY 
COMMISSION 

Licensing  Support  System  Advisory 
Reivew  Panel 

AGENCY:  Nuclear  Regulatory 

(Commission. 

ACTION:  Notice  of  renewal  of  the  Charter 

of  the  Licensing  Support  Network 

Advisory  Review  Panel  (LSNARP). 

SUMMARY:  The  Licensing  Support 
System  Advisory  Review  Panel  was 
established  by  the  U.S.  Nuclear 
Regulatory  Commission  as  a  Federal 
Advisory  Committee  in  1989.  Its 
purpose  was  to  provide  advice  on  the 
fundamental  issues  of  design  and 
development  of  an  electronic 
information  management  system  to  be 
used  to  store  and  retrieve  documents 
relating  to  the  licensing  of  a  geologic 
repository  for  the  disposal  of  high-level 
radioactive  waste,  and  on  the  operation 
and  maintenance  of  the  system.  This 
electronic  information  management 
system  was  known  as  the  Licensing 
Support  System  (LSS).  In  November, 
1998  the  Commission  approved 
amendments  to  10  CFR  part  2  that 
renamed  the  Licensing  Support  System 
Advisory  Review  Panel  as  the  Licensing 
Support  Network  Advisory  Review 
Panel. 

Membership  on  the  Panel  continues 
to  be  drawn  from  those  interests  that 
will  be  affected  by  the  use  of  the  LSN, 
including  the  Department  of  Energy,  the 
NRG,  the  State  of  Nevada,  the  National 
Congress  of  American  Indians,  affected 
units  of  local  governments  in  Nevada, 
the  Nevada  Nuclear  Waste  Task  Force, 
and  a  coalition  of  nuclear  industry 
groups.  Federal  agencies  with  expertise 
and  experience  in  electronic 
information  management  systems  may 
also  participate  on  the  Panel. 

The  Nuclear  Regulatory  Commission 
has  determined  that  renewal  of  the 
charter  for  the  LSNARP  until  December 
12,  2004  is  in  the  public  interest  in 
connection  with  duties  imposed  on  the 
Commission  by  law.  This  action  is  being 
taken  in  accordance  with  the  Federal 
Advisory  Committee  Act  after 


consultation  with  the  Committee 
Management  Secretariat,  General 
Servi(  i"~  Ailmiiii^tr.iii    • 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  L.  Bates,  Office  of  the  Secretary, 
U.S.  Nuclear  Reguiatory  Commission, 
Washington,  DC  20555:  Telephone  301- 
504-1963: 

Dated:  December  19,  2002. 
Andrew  L.  Bates,  . 

Advisory  Committee  Management  Officer. 
|FR  Doc.  02-32545  Filed  12-24-02;  8:45  am] 

Bit  LING  CODE  T590-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Submission  of  Information  Collection 
for  0MB  Review;  Comment  Request: 
Survey  of  Nonparticipating  Single 
Premium  Group  Annuity  Rates 

AGENCY:  Pension  Benefit  Guaranty 
1    ii  [Hiration. 

ACTION:  Notice  of  request  for  extension 
of  UMB  approval. 

summary:  The  Pension  Benefit  Guaranty 
l^.jipoiiiiion  ("PBGC")  is  requesting  that 
the  Office  of  Management  and  Budget 
("OMB")  extend  approval,  under  the 
Paperwork  Reduction  Act,  of  a 
collection  of  information  (OMB  control 
number  1212-0030;  expires  January  31, 
2003).  This  voluntary  collection  of 
information  is  a  quarterly  survey  of 
insurance  company  rates  for  pricing 
annuity  contracts.  The  survey  is 
conducted  by  the  American  Council  of 
Life  Insurers  for  the  PBGC.  This  notice 
informs  the  public  of  the  PBGC's  request 
and  solicits  public  comment  on  the 
collection  of  information. 
DATES:  Comments  should  be  submitted 
l)y  January  27.  2003. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget.  Attn:  Desk  Officer  for  Pension 
Benefit  Guaranty  Corporation, 
Washington,  DC  20503.  Copies  of  the 
request  for  extension  (including  the 
collection  of  information)  may  be 
obtained  without  charge  by  writing  to 
the  PBGC's  Communications  and  Public 
Affairs  Department,  Suite  240,  1200  K 
Street,  NW..  Washington,  DC  20005- 
4026,  or  by  visiting  that  office  or  calling 
202-326—4040  during  normal  business 
hours.  (TTY  and  TDD  users  may  call  the 
Federal  relay  service  toll-free  at  1-800- 
877-8339  and  request  connection  to 
202-326^040 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  C   Murptiv     \!'    in.\    ( )ffice  of 
the  General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street. 
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NW.,  Washington,  DC  20005-4026,  202- 
326-4024.  (TTY  and  TDD  users  may  call 
the  Federal  relay  service  toll-free  at  1- 
800-877-8339  and  request  connection 
to  202-326-4024). 

SUPPLEMENTARY  INFORMATION:  The 
i'en.sum  Beiietit  (juarant\  ( .orporation's 
regulations  prescribe  actuarial  valuation 
methods  and  assumptions  (including 
interest  rate  assumptions)  to  be  used  in 
determining  the  actuarial  present  value 
of  benefits  under  single-employer  plans 
that  terminate  (29  CFR  part  4044)  and 
under  multiemployer  plans  that 
undergo  a  mass  withdrawal  of 
contributing  employers  (29  CFR  part 
4281).  Each  month  "the  PBGC  publishes 
the  interest  rates  to  be  used  under  those 
regulations  for  plans  terminating  or 
undergoing  mass  withdrawal  during  the 
next  month. 

The  interest  rates  are  intended  to 
reflect  current  conditions  in  the 
investment  and  annuity  markets.  To 
determine  these  interest  rates,  the  PBGC 
gathers  pricing  data  from  insurance 
companies  that  are  providing  annuity 
contracts  to  terminating  pension  plans 
through  a  quarterly  "Survey  of 
Nonparticipating  Single  Premium  Group 
Annuity  Rates."  The  survey  is 
distributed  by  the  American  Council  of 
Life  Insurers  and  provides  the  PBGC 
with  "blind"  data  (i.e.,  is  conducted  in 
such  a  way  that  the  PBGC  is  unable  to 
match  responses  with  the  companies 
that  submitted  them).  The  information 
from  the  survey  is  also  used  by  the 
PBGC  in  determining  the  interest  rates 
it  uses  to  value  benefits  payable  to 
participants  and  beneficiaries  in  PBGC- 
trusteed  plans  for  purposes  of  the 
PBGC's  financial  statements. 

The  survey  is  directed  at  insurance 
companies  that  have  volunteered  to 
participate,  most  or  all  of  which  are 
members  of  the  American  Council  of 
Life  Insurers.  The  survey  is  conducted 
quarterly  and  will  be  sent  to 
approximately  22  insurance  companies. 
Based  on  experience  under  the  current 
approval,  the  PBGC  estimates  that  1 1 
insurance  companies  will  complete  and 
rptum  the  survey.  The  PBGC  further 
estimates  that  the  average  annual 
burden  of  this  collection  of  information 
is  41  hours  and  $88. 

The  collection  of  information  has 
been  approved  by  OMB  under  control 
number  1212-0030  through  January  31, 
2003.  The  PBGC  is  requesting  that  OMB 
extend  its  approval  for  another  three 
years.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currfnfh  valid  OMB 
control  number. 


Issued  in  Washington.  DC,  this  19th  day  of 
December.  2002. 
Stuart  A,  Sirkin, 

Director.  Corporate  Policy  and  Research 
Department,  Pension  Benefit  Guaranty 
Corporation. 
|FR  Doc.  02-32494  Filed  12-24-02;  8:45  am) 
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Plaza,  SW.-.  Washington,  DC  20260- 
1000.  Telephone  (202)  2687-4800. 

William  T.  )ohnstone, 

Secretan,'. 

Stanley  F.  Mires, 

Certifying  Officer. 

|FR  Doc.  02-32647  Filed  12-20-02:  4:52  ami 

BILUNG  CODE  7710-12-4H 


UNITED  STATES  POSTAL  SERVICE 
COMMISSION 

Sunshine  Act  Meeting 

TIMES  AND  DATES;  1  p.m.,  Monday, 

Januar\  b.  20U3;  8:30  a.m.,  Tuesday, 

January  7,  2003. 

PLACE:  Washington,  DC,  at  U.S.  Postal 

Service  Headquarters,  475  L'Enfant 

Plaza,  SW..  in  the  Benjamin  Franklin 

Room 

STATUS:  January  b— 1  p.m.  (Closed); 

Januar>-  7 — 8:30  a.m.  (Open). 

MATTERS  TO  BE  CONSIDERED: 

Monday,  januan  f> — 1  p  m   (Closed) 

1.  Financial  Perlormance 

2.  Postal  Rate  Commission  Opinion  and 

Recommended  Decision  in  Docket 
No.  MC2002-3.  Experimental 
Periodicals  Co-Palletization 
Dropship  Discounts 

3.  Strategic  Planning 

4.  Rate  Case  Planning 

5.  Personal  Matters  and  Compensation 

Issues 

Tuesday,  )anuar>  7 — 8:30  am  iOpenl 

1.  Minutes  of  the  Previous  Meeting, 

December  9-10,  2002 

2.  Remarks  of  the  Postmaster  General 

and  CEO 

3.  Consideration  of  Board  Resolution  on 

Capital  Funding 

4.  Annual  Report  on  Government  in  the 

Sunshine  Act  Compliance 

5.  Fiscal  Year  2002  Comprehensive 

Statement  on  Postal  Operations 

6.  Quarterly  Report  on  Financial 

Performance 

7.  Quarterly  Report  on  Service 

Performance 

8.  Corporate  Flats  Strategy 

9.  Capital  Investment 

a.  Northern  New  Jersey  Metro 
Processing  &  Distribution  Center 
Modification  Request  for  Additional 
Funding 

10.  Election  of  Chairman  and  Vice 

Chairman  of  the  Board  of  Governors 

1 1 .  Tentative  Agenda  for  the  February 

3^,  2003,  meeting  in  Las  Vegas, 
Nevada 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

William  T.  iohnstune,  buLrutary  of  the 
Board,  U.S.  Postal  Service,  475  L'Enfant 


RAILROAD  RETIREMENT  BOARD 

Actuarial  Advisory  Committee  With 
Respect  to  tfie  Railroad  Retirement 
Account;  Notice  of  Public  Meeting 

Notice  is  hereby  given  in  accordance 
with  Public  Law  92-463  that  the 
Actuarial  Advisor}'  Committee  will  hold 
a  meeting  on  January  17,  2003,  at  10 
a.m.  at  the  office  of  the  Chief  Actuary  of 
the  U.S.  Railroad  Retirement  Board,  844 
North  Rush  Street,  Chicago,  Illinois,  on 
the  conduct  of  the  22nd  Actuarial 
Valuation  of  the  Railroad  Retirement 
System.  The  agenda  for  this  meeting 
will  include  a  discussion  of  the 
assumptions  to  be  used  in  the  22nd 
Actuarial  Valuation.  A  report  containing 
recommended  assumptions  and  the 
experience  on  which  the 
recommendations  are  based  will  have 
been  sent  by  the  Chief  Actuar>-  to  the 
committee  before  the  meeting. 

The  meeting  will  be  open  to  the 
public.  Persons  wishing  to  submit 
written  statements  or  make  oral 
presentations  should  address  their 
communications  or  notices  to  the  RRB 
Actuarial  Advisory'  Committee,  c/o 
Chief  Actuary,  U.S.  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois  60611-2092. 

Dated:  December  19.  2002. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
[FR  Dor  02-32S13  Filed  12-24-02;  8:45  am) 

BILUNG  CODE  790S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No   3^  27624" 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935^  as  Amendec 

(Act) 

December  19,  2002. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
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transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment{s)  is/are  available  for 
public  inspection  through  the 
Commissions  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
January  13.  2003,  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington.  DC  2054^-0609.  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or.  in  the  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  January  13,  2003  the 
application(s)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Xcel  Energy  Inc.  (70-10096) 

Xcel  Energy  Inc.  ("Xcel"),  a  registered 
holding  company,  located  at  800 
Nicollet  Mall.  Minneapolis.  Minnesota 
55402.  has  filed  an  application- 
declaration  ("Application")  under 
sections  6(a).  7.  12(c),  32  and  33  of  the 
Act  and  rules  46.  53  and  54  under  the 
Act. 

By  order  dated  August  22,  2000 
(HCAR  No.  27218)  (the  "Prior  Financing 
Order"),  the  Commission  authorized 
Xcel  to,  among  other  things,  (i)  issue 
and  sell  common  stock  and  lf)ng-term 
debt  securities  during  a  period  through 
September  30.  2003  ("Authorization 
Period"),  provided  thai  the  aggregate 
proceeds  of  these  issuances,  together 
with  any  long-term  debt  and  preferred 
.securities  issued  by  financing  entities 
established  by  Xcel,  did  not  exceed  $2.0 
billion  '  and  (ii)  issue  and  sell  short- 
term  debt  in  an  aggregate  principal 
amount  of  up  to  $1.5  billion  outstanding 
at  any  time.  In  this  Application.  Xcel 
seeks  to  increase  the  aggregate  amount 
of  common  stock  and  long-term  debt 
securities  that  it  may  issue  during  the 
Authorization  Period  from  the  $2.0 
billion  authorized  by  the  Prior 
Financing  Order  to  $2.5  billion,  as 
described  below.  Xcel  also  seeks  to 
modify  certain  of  the  conditions 


applicable  to  the  financmg 
authorizations  granted  in  the  Prior 
Financing  Order.-  In  addition,  Xcel 
seeks  authorization  of  the  Commission 
to  declare  and  pay  dividends  out  of 
capital  and  surplus  during  the 
Authorization  Period  in  an  aggregate 
amount  not  to  exceed  $260  million. 

Specifically.  Xcel  requests  authority 
to  issue  and  sell  common  stock  and/or 
long-term  debt  securities  for  the  uses 
described  below,  provided  that  the 
aggregate  proceeds  received  during  the 
Authorization  Period  upon  issuance  of 
this  common  stock  (exclusive  of  the 
issuance  of  common  stock  specifically 
authorized  in  the  Prior  Financing  Order 
in  respect  of  employee  benefit  plans  and 
dividend  reinvestment  plan  and  the 
issuance  of  common  stock  specifically 
authorized  in  the  Commission's  order 
dated  May  30.  2002  (HCAR  No.  27533) 
("NRG  Order"))  '  and  the  aggregate 
principal  amount  of  long-term  debt 
issued  and  outstanding  at  any  one  time 
during  the  Authorization  Period, 
together  with  any  long-term  debt  or 
preferred  securities  issued  by  financing 
subsidiaries  established  by  Xcel  under 
the  Prior  Financing  Order,  shall  not 
exceed  $2.5  billion  ("Aggregate 
Financing  Limit").'' 

Xcel  also  requests  certain 
modifications  to  the  financing 
conditions  contained  in  the  Prior 
Financing  Order.  Xcel  requests  that  the 
financing  authority  granted  by  the 
Commission  in  the  Prior  Financing 
Order  and  the  financing  authority 
requested  in  this  Application  be  subject 
to  the  following  general  terms  and 
conditions,  where  appropriate: 

(i)  The  securities  would  be  issued  at 
rates  or  prices  and  under  conditions 
negotiated  or  based  upon,  or  otherwise 
determined  by,  competitive  capital 
markets; 

(ii)  The  maturities  of  the  debt 
securities  would  not  exceed  fifty  years; 

(iii)  Any  long-term  debt  issued  by 
Xcel  (other  than  debt  securities  not 


'  7'he  aulhorizatiun  in  Ihn  Prtnr  Kiiiancing  Ordnr 
1(1  issue  up  to  S2.0  billinn  of  cummnii  slixk  anil 
lonf(-terni  debl  whs  in  aiidition  lo  the  aulhorizallon 
In  the  Prior  Finani:ing  Order  for  Xcel  tu  issue  up 
lo  30  million  sharos  of  its  cummon  stock  under 
various  employee  benefit  and  dividend 
reinveatmenl  plans. 


'  Except  to  the  extent  specifically  provided 
below,  all  terms  and  conditions  of  the  Prior 
Financing  Order  would  remain  in  effect  and  all 
securities  issued  by  Xcel  under  authorization 
granted  by  the  r.ommission  in  this  proceeding 
would  be  subjeii  to  the  terms  and  conditions  of  the 
Prior  Financing  Oder 

'  In  the  NKG  Order,  the  Commis-sion  authorized 
Xcel  to  acquire  through  an  exchange  offer  and 
subsequent  shorl-fonn  merger  the  outstanding 
publicly-held  slock  of  its  74%-owned  subsidiary. 
NR(i  Energy.  Inc  ("NRG  "I.  and  issue  up  to 
33,344.564  shares  of  its  common  sl(x:k  for  that 
purpose. 

*  As  of  [December  IS.  2002.  Xcel  had  issued 
SI. 80S  million,  consisting  of  $517  S  million  of 
common  stock.  SI, 230  million  of  long-term  debl 
outstanding,  and  a  commitment  to  issue  up  to  SS7  5 
million  of  long-tenn  debt  These  amounts  would  l>e 
counted  against  the  Aggregate  Financing  Limit. 


rated  by  the  ratmg  agencies)  will,  at  the 
time  of  original  issuance,  be  rated  at 
least  investment  grade  by  a  nationally 
recognized  credit  rating  organization: 
provided  that  Xcel  requests  that  the 
Commission  reserve  jurisdiction  over 
the  issuance  of  long-term  debt  in  those 
circumstances  where  the  security,  upon 
issuance,  would  be  unrated  or  would  be 
rated  below  investment  grade; 

(iv)  Xcel's  common  equity  as  reflected 
on  its  most  recent  Form  10-K  or  Form 
10-Q  and  as  adiustcd  to  reflect 
subsequent  iMnts  that  affect 
capitalization,    w  ill  be  at  least  30%  of 
Xcel's  consolidated  total  capitalization; 
provided  that  in  any  event  when  Xcel 
does  not  satisfy  the  30%  common  equity 
ratio,  Xcel  may  issue  common  stock 
under  this  authorization;  and 

(v)  the  underwriting  fees, 
commissions  and  other  similar 
remuneration  paid  in  connection  with 
the  noncompetitive  issuance  of  any 
security  issued  by  Xcel  under  this 
authorization  will  not  exceed  the  greater 
of  (i)  5%  of  the  principal  or  total 
amount  of  the  securities  being  issued;  or 
(ii)  issucmces  expenses  that  are  paid  at 
the  time  in  respect  of  the  issuance  of 
securities  having  the  same  or  reasonably 
similar  terms  and  conditions  issued  by 
similar  companies  of  reasonably 
comparable  credit  quality. 

Further,  Xcel  requests  that  the 
Commission  authorize  Xcel  to  engage  in 
the  financing  transactions  authorized  in 
the  Prior  Financing  Order  and  in  the 
Commission's  order  dated  March  7, 
2002  (HCAR  No.  27494)  (the  "100% 
Order")'"  (together,  "Financing  Orders") 
and  in  this  Application  at  a  time  when 
Xcel  does  not  satisfy  the  requirement 
that  Xcel  maintain  a  ratio  of  common 
equity  to  total  capitalization  of  at  least 
30%  ("Xcel  30%  Test"').  This  requested 
authorization  is  supplemental,  and  in 
addition,  to  the  authorization  granted  by 
the  Commission  on  November  7,  2002 
(HCAR  No.  27597)  ("Xcel  30%  Order""). ^ 

Xcel  now  requests  authorization  to 
issue  common  stock  at  anv  time,  even 
if  the  Xcel  30%  Test  is  not  met.  Xcel 
further  requests  that,  pending 


'■  Total  capitalization  is  deHned  as  the  sum  of 
common  stock  equity,  preferred  stock,  long-term 
debt  (including  current  maturities)  and  shori-tenn 
debt 

"The  100%  Order  authorized  Xcel  to  use  the 
proceeds  of  iU  securities  issuances  to  invest  up  lo 
100%  of  ils  "consolidated  retained  earnings."  as 
denned  in  rule  53(a)(lHi)  under  the  Act.  in  exempt 
wholesale  generators  ("EWGs")  and  foreign  utility 
companies  | "FIKXH").  as  those  terms  are  dePined 
in  sections  32  and  33  of  the  Act.  respectively. 

'  In  the  Xcel  30%  Order,  the  Commission 
authorized  Xcel  to  engage  in  certain  specified 
financing  transactions  through  March  31.  2003,  at 
a  time  when  Xcel's  common  equity  ratio  was  less 
than  30%.  provided  that  Xcel's  common  equity 
ratio  was  at  least  24%. 
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completion  of  the  record,  the 
Commission  reserve  jurisdiction  over 
the  authorization  of  Xcel  and  its 
subsidiaries  to  engage  in  any  other 
financing  transactions  authorized  in  the 
Financing  Orders  and  in  this  proceeding 
at  any  time  that  Xcel  does  not  satisfy  the 
Xcel  30%  Test. 

Subject  to  the  limits  described  above. 
Xcel  mav  sell  common  stock,  options. 
warrants,  stock  purchase  rights  and 
other  equity-linked  securities  or 
contracts  to  purchase  common  stock  in 
anv  of  the  following  ways:  (i)  Through 
underwriters  or  dealers;  (ii)  through 
agents;  or  (iii)  directly  to  a  limited 
number  of  purchasers  or  a  single 
purchaser.  Xcel  may  also  issue  common 
stock  in  public  or  privately-negotiated 
transactions  in  exchange  for  the  equity 
securities  or  assets  uf  other  companies, 
provided  that  the  acquisition  of  any 
such  equity  securities  or  assets  has  been 
authorized  in  this  proceeding  or  in  a 
separate  proceeding  or  is  exempt  under 
the  Act  or  the  rules  under  the  Act. 

Also,  subject  to  the  limits  described 
above,  Xcel's  long-term  debt  will  be 
unsecured  and:  (i)  May  be  subordinated 
in  right  of  payment  to  other  debt  and 
other  obligations  of  Xcel;  (ii)  may  be 
convertible  into  any  other  securities  of 
Xcel;  (iii)  will  have  maturities  ranging 
from  one  to  50  years;  (iv)  may  be  subject 
to  optional  and/or  mandatory 
redemption,  in  whole  or  in  part,  at  par 
or  at  various  premiums  above  the 
principal  amount  thereof;  (v)  may  be 
entitled  to  mandatory  or  optional 
sinking  fund  provisions;  (vi)  may 
provide  for  reset  of  the  interest  rate 
pursuant  to  a  remarketing  arrangement; 
and  (vii)  may  be  called  from  existing 
investors  by  a  third  party.  In  addition, 
Xcel  may  have  the  right  from  time  to 
time  to  defer  the  payment  of  interest  on 
all  or  a  portion  of  its  long-term  debt 
(which  may  be  fixed  or  floating  or 
"multi-modal,  "  i.e.,  where  the  interest  is 
periodically  reset,  alternating  between 
fixed  and  floating  interest  rates  for  each 
reset  period).  Xcel  contemplates  that 
long-term  debt  securities  would  be 
issued  and  sold  directly  to  one  or  more 
purchasers  in  privately-negotiated 
transactions  or  to  one  or  more 
investment  banking  or  underwriting 
firms  or  other  entities  who  would  resell 
these  securities  without  registration 
under  the  Securities  Act  of  1933.  as 
amended  ("'33  Act"),  in  reliance  upon 
one  or  more  applicable  exemptions  from 
registration  under  the  33  Act,  or  to  the 
public  either  (i)  through  underwriters 
selected  by  negotiation  or  competitive 
bidding,  or  (ii)  through  selling  agents 
acting  either  as  agent  or  as  principal  for 
resale  to  the  public  either  directly  or 
through  dealers. 


The  Prior  Financing  Order  authorizes 
Xcel  and/or  its  Subsidiaries  "  to  form 
one  or  more  financing  subsidiaries  to 
issue  preferred  securities  and/or  long- 
term  debt  securities,  the  proceeds  of 
which  may  be  loaned  to  Xcel. 
Applicants  state  that  any  issuance  of 
anv  long-term  debt  securities  by  a 
financing  subsidiary  established  by  Xcel 
would  be  counted  against  the  $2.5 
billion  Aggregate  Financing  Limit 
described  above. 

Applicants  state  mat  tne  proceeds 
from  these  sales  would  be  used  for 
purposes  previously  approved  by  the 
Commission  in  the  Prior  Financing 
Order,  including:  (i)  Financing 
investments  by  and  capital  expenditures 
nf  Xcel  and  its  Subsidiaries;  (ii)  the 
repayment,  redemption,  refunding  or 
purchase  by  Xcel  or  any  of  its 
Subsidiaries  of  securities  issued  by  such 
companies  without  the  need  for  prior 
Commission  approval  under  rule  42  or 
a  successor  rule;  (iii)  financing  working 
capital  requirements  of  Xcel  and  its 
Subsidiaries;  and  (iv)  other  lawful 
general  purposes.  In  addition. 
Applicants  state  that  any  use  of 
proceeds  to  make  investments  in  any 
"energy-related  company."  as  defined  in 
rule  58  under  the  Act,  would  be  subject 
to  the  investment  limitation  of  that  rule. 
Applicants  further  state  that  any  use  of 
proceeds  to  make  investments  in  any 
EWG  or  FUCO  would  be  subject  to  the 
investment  limitation  and  other 
conditions  set  forth  in  the  100%  Order 
or  under  any  order  amending  or 
replacing  the  100%  Order.  Xcel  further 
commits  that  no  financing  proceeds  will 
be  used  to  acquire  the  equity  securities 
of  any  new  subsidiary  unless  that 
acquisition  has  been  approved  by  the 
Commission  in  this  proceeding  or  in  a 
separate  proceeding  or  is  in  accordance 
with  an  available  exemption  under  the 
Act  or  the  rules  under  the  Act. 

Xcel  further  commits  that  at  any  time 
that  the  Xcel  30%  Test  is  not  met, 
neither  Xcel  nor  anv  Subsidiary  of  Xcel 
(other  than  NRG  and  NRG's 
subsidiaries)  will  invest  or  commit  to 
invest  anv  funds  in  NRG  and/or  any 
EWG  or  FUCO.  except  for  any  amount 
required  to  honor  the  obligations  of  Xcel 
under  the  Support  and  Capital 
Subscription  Agreement  dated  May  29, 
2002  between  Xcel  and  NRG  (the 
'"Support  .Agreement"')  and/or  under 
any  guaranty  of  the  obligations  of  NRG 


or  any  EWG  or  FUCO.  which  was  a 
valid  and  binding  obligation  of  Xcel 
before  the  time  that  Xcel  ceased  to 
comply  with  the  Xcel  30%  Test  and  was 
entered  into  by  Xcel  in  conformity  with 
the  terms  and  conditions  of  the  Prior 
Financing  Order  and  the  100%  Order. 
Furthermore.  Xcel  commits  that  during 
the  time  that  Xcel  is  not  in  compliance 
with  the  Xcel  30%  Test,  Xcel  will  not 
permit  NRG  to  invest,  or  commit  to 
invest,  in  any  new  projects  which 
qualify  as  EWGs  or  FUCOs;  provided, 
however.  NRG  may  increase  its 
investment  in  EWGs  and  FUCOs  as  a 
result  of  the  qualification  of  existing 
projects  as  EWGs  or  FUCOs  and  NRG 
may  make  additional  investments  in  cm 
existing  EWG  or  FTJCO  to  the  extent 
necessary  to  complete  any  project  or 
desirable  to  preserve  or  enhance  the 
value  of  NRG's  investment  in  that 
project.  Xcel  requests  that  the 
Commission  reserve  jurisdiction  over 
any  additional  investment  by  Xcel  and 
its  Subsidiaries  in  NRG  and/or  any  EWG 
or  FUCO  during  the  period  that  the  Xcel 
30%  Test  is  not  met. 

Xcel  also  requests  authorization  for 
Xcel  to  declare  and  pay  dividends  out 
of  capital  and  unearned  surplus  in  an 
aggregate  amount  not  to  exceed  $260 
million  during  the  Authorization 
Period.  Xcel  states  that  it  will  not 
declare  or  pay  any  dividend  out  of 
capital  or  unearned  surplus  in 
contravention  of  any  law  restricting  the 
payment  of  dividends.  In  addition,  Xcel 
states  that  it  will  comply  with  the  terms 
of  anv  credit  agreements  and  indentures 
that  restrict  the  amount  and  timing  of 
distributions  by  Xcel  to  its  shareholders. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretan. 
[PR  Doc.  02-32529  Filed  12-24-02;  8:45  am) 
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«The  term  "Subsidiaries"  is  defined  in  the  Prior 
Financing  Order,  and  includes  each  of  Xcel's  utility 
subsidiaries  and  nonutility  subsidiaries,  as  well  as 
any  future  direct  or  indirect  nonutility  subsidiaries 
of  Xcel  whose  equity  securities  may  be  acquired  in 
accordance  with  an  ordfr  of  the  Commission  or  in 
accordance  with  an  exemption  under  the  Act  or  the 
Commission's  rules  thereunder. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No   34  4^030   Fne  No   SR  CTA/ 
CQ  2002  011 

Consolidated  Tape  Association;  Notice 
of  Filing  and  Summary  Effectiveness 
of  the  Fourth  Substantive  Amendment 
to  the  Second  Restatement  of  the 
Consolidated  Tape  Association  Plan 
and  the  Second  Substantive 
Amendment  to  the  Restated 
Consolidated  Quotation  Plan 

December  18,  2002. 

Pursuant  to  Rule  llAa3-2  '  under  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
December  16,  2002,  the  Consolidated 
Tape  Association  ("CTA")  Plan  and 
Consolidated  Quotation  ("CQ")  Plan 
Participants  ("Participants")^  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposal  to  amend  the  CTA  and  CQ 
Plans  (collectively,  the  "Plans").  The 
proposal  represents  the  4th  substantive 
amendment  made  to  the  Second 
Restatement  of  the  CTA  Plan  ("4th 
Amendment")  and  the  2nd  substantive 
amendment  to  the  Restated  CQ  Plan 
("2nd  Amendment"),  and  reflects 
several  changes  unanimously  adopted 
by  the  Participants.  The  proposed 
amendments  would  introduce  a 
capacity  planning  process  into  the  Plans 
and  would  allocate  among  the 
Participants  the  costs  associated  with 
their  capacity  needs  under  the  Plans. 

The  Commission  is  putting  into  effect 
summarily  the  4th  Amendment  to  the 
CTA  Plan  and  the  2nd  Amendment  to 
the  CQ  Plan,  and  publishing  this  notice 
to  solicit  comments  from  interested 
persons  on  the  proposed  amendments  to 
th*'  PIho';  lU'iitTitllv 

1    l)fs(  rifilioii  and  Purpose  ut  tht" 
Amendment 

A.  Rule  llAa3-2 

The  Participants  propose  to  introduce 
a  capacity  planning  process  into  the 
Plans.  The  Participants  will  engage  in 
the  capacity  planning  process  on  a  semi- 
annual basis.  The  proposed  capacity 
planning  process  requires  each 
Participant  to  submit  its  projected 
capacity  needs  directly  to  the  Securities 


•  17  CFR  240.1  lAa3-2. 

'  Each  Participant  executed  the  proposed 
amendments.  The  Participants  are  the  American 
Stock  Exchange  LLC  ("AMEX");  Boston  Stock 
Exchange.  Inc.  ("BSE"):  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE");  Chicago  Stock  Exchange, 
Inc.  ("CXX"):  Cincinnati  Stock  Exchange.  Inc. 
("CSE"):  National  Association  of  Securities  Dealers. 
Inc.  ("NASD");  New  York  Stock  Exchange.  Inc. 
("NYSE");  Pacific  Exchange.  Inc  ("PCX");  and 
Philadelphia  Stock  Exchange.  Inc.  ("PHLX '). 


Industry  Automation  Corporation 
("SLAC"  or  "Processor"),  the  processor 
under  both  Plans.  The  process  avoids 
any  need  for  Participants  to  share  their 
individual  capacity  needs  with  one 
another.  SLAC  will  provide  each 
Participant  with  aggregate  capacity 
projections  for  all  Participants,  but  will 
not  provide  any  individual  Participant's 
capacity  projections  with  any  other 
Participant. 

Under  the  proposed  plan: 

1.  Semi-Annual  Planning  Cycles 

a.  At  the  start  of  each  semi-annual 
capacity  planning  cycle,  each 
Participant  will  develop  and  submit  to 
SLAC  an  initial  set  of  projected  capacity 
needs. 

b.  Once  it  receives  all  of  the  initial 
sets  of  projected  capacity  needs,  SLAC 
will  aggregate  the  initial  projected 
capacity  requirements  for  all  of  the 
Participants  and  will  notify  each 
Participant  as  to: 

i.  the  initial  aggregate  capacity 
projections  for  all  Participants; 

ii.  the  percentage  of  capacity 
requirements  attributable  to  that 
Participant;  and 

iii.  the  amount  of  any  projected  excess 
capacity  or  any  projected  deficit 
capacity. 

(SLAC  determines  the  excess  or  deficit 
by  comparing  the  capacity  that  the  then 
existing  systems  under  the  Plans  can 
provide  and  the  aggregate  projected 
capacity  needs  of  the  Participants.) 

c.  Each  Participant  will  then  notify 
the  Processor  of  its  final  projected 
capacity  needs. 

d.  Based  on  the  information  that  SIAC 
provides.  CTA  and  the  CQ  Operating 
Committee  will  determine  and  advise 
SIAC  of  any  increase  or  decrease  that 
they  propose  to  make  to  the  capacity  of 
their  respective  systems.  However,  in 
directing  SLAC  to  make  any  proposed 
change,  the  Participants  must  cause  the 
system  to  have  no  less  capacity  than  the 
capacity  necessary  to  meet  the  aggregate 
projected  capacity  requirements  for  the 
system  for  all  Participants. 

e.  SLAC  will  then  submit  to  each 
Participant  a  proposal  for  increasing  or 
decreasing  total  system  capacity  and 
each  Participant's  proportionate  share  of 
the  estimated  costs  for  implementing 
any  change.  Each  Participant's 
proportionate  share  of  the  costs  will 
reflect  that  Participant's  percentage  of 
the  final  projected  capacity 
requirements  for  all  Participants. 

f.  SLAC  will  bill  each  Participant 
directly  and  each  Participant  will  pay 
SLAC  for  the  services  that  SIAC  renders 
to  it.  The  cost  of  the  services  for  each 
Participant  will  be  its  proportionate 


share  of  the  total  cost  to  all  of  the 
Participants. 

g.  Each  Participant  will  be  entitled  to 
use  its  proportionate  share  of  the  final 
capacity  requirements  of  all  Participants 
and,  at  no  extra  cost,  of  any  excess 
capacity.  If  the  Processor  determines 
that  a  Participant  is  using  more  than  its 
proportionate  share  of  the  aggregate 
capacity  and  the  excess  capacity,  that 
Participant  mav  ho  •^uhir-rt  tn  a  fine.  The 
proceeds  fruni  .nu  --in  h  tint'  will  he 
distributed  to  each  of  the  dtin'i 
Participants  in  accordance  u  ith  their 
proportionate  shares. 

2.  Intra-Cycle  Capacity  Transfers 

a.  In  between  the  semi-annual 
capacity  planning  cycles,  a  Participant 
may  seek  to  increase  or  decrease  the 
amount  of  capacity  available  to  if  by 
notifying  SIAC  of  its  desire  for  more  or 
less  capacity.  Under  those 
circumstances,  a  Participant  may 
purchase  additional  capacity  only  if 
another  Participant  has  submitted  to 
SLAC  an  unfilled  request  to  sell  a 
portion  of  its  capacity  or  if  excess 
capacity  exists  in  the  system  at  that 
time.  A  Participant  may  sell  s(3me  of  its 
capacity  only  if  another  Participant  has 
submitted  to  SIAC  an  unfilled  request  to 
purchase  additional  capacity 

b.  If  SIAC  is  able  to  match 
Participants'  requests  to  buy  and  sell 
capacity  within  a  planning  cycle,  SLAC 
will  effect  the  sale  for  the  Participants 
without  revealing  either  Participant's 
identity. 

c.  If  a  Participant  determines  to 
acquire  available  excess  capacity.  SIAC 
shall  adjust  each  Participant's 
proportionate  share  of  system  costs 
based  on  the  new  amount  of  capacity 
available  to  the  Participant  acquiring  the 
available  excess  capacity. 

d.  On  a  periodic  oasis,  SIAC  will 
determine  and  inform  each  Participant 
of  the  total  amount  of  the  system 
capacity  currently  available,  whether  it 
is  available  from  available  excess 
capacity  or  from  a  Participant  that  seeks 
to  sell  capacity. 

Under  this  plan,  SIAC  will  not 
disclose  to  any  Participant: 

1 .  The  initial  or  final  projected 
capacity  requirements  of  any  other 
Participant; 

2.  The  percentage  of  the  aggregate 
amount  of  capacity  attributable  to  any 
other  Participant:  or 

3.  Any  other  Participant's  between- 
planning-cycles  request  to  increase  or 
decrease  capacity. 

The  Participants  believe  that  the  filing 
of  the  proposed  amendments  is  in 
fulfillment  of  the  national  market 
system  objectives  regarding  the 
dissemination  of  market  information  as 
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anticipated  bv  Sections  llA(a)(l)(C),' 
]lA(a)(l)(D)^"and  llA{a)(3)(B)  ^  of  the 
.\ct. 

B  Governing  or. Constituent  Documents 

Not  applicable. 

C  Implementation  of  Amendment 

The  Participants  have  requested  that 
the  proposed  amendments  to  the  Plans 
become  effective  summarily  upon 
publication  of  notice  of  the 
amendments,  on  a  temporary  basis  not 
to  exceed  120  days,  so  that  the  proposed 
new  capacity  planning  process  can  be 
implemented  on  January  1.  200.3.  the 
date  of  the  next  capacity  planning 
cycle.s 

D.  Development  and  Implementation 
Phases 

The  Participants  propose  to 
commence  to  plan  for  their  capacity 
needs  pursuant  to  the  new  process  with 
the  next  capai:ity  planning  cycle,  whicli 
begins  on  January  1,  2003. 

E.  Analysis  of  Impact  on  Competition 

The  Participants  believe  that  the 
proposed  amendments  do  not  impose 
any  burden  on  competition  that  is  not 
necessary'  or  appropriate  m  furtherance 
of  the  purposes  of  the  Act.  The 
Participants  do  not  believe  that  the 
proposed  plan  amendments  introduce 
terms  that  are  unreasonably 
discriminator^'  for  the  purposes  of 
Section  nA(c)(l){D) "  of  the  Act. 

F  Written  Understanding  or  Agreements 
Relating  to  Interpretation  of,  or 
Participation  in.  Plan 

The  forms  of  agreement  between  the 
Participants  and  SIAC  have  been  revised 
to  reflect  the  new  obligations  of  the 
Participants  and  the  Processor  in  respect 
of  the  new  capacity  planning  process. 

G.  Approval  by  Sponsors  in  Accordance 
with  Plan 

In  accordance  with  Section  IV(b)  of 
t  he  CTA  Plan  and  Section  IV(c)  of  the 
Restated  CQ  Plan,  each  of  the 


M5U.S.C.  78k-l(a)(l)(C). 

-•ISU.S.C.  78k-l(a)(l)(D). 

M5  1.I.S.C.  78k-l(a)(3)(B). 

*  Telephone  conversation  t)etween  Thomas  F. 
Haley.  Chairman.  CTA.  and  Kathy  A.  England. 
Assistant  Director.  Sapna  C.  Patel.  Attorney.  Ian  K. 
Patel.  Attorney.  Division  of  Market  Regulation 
("Division").  Commission,  on  December  17.  2002. 
See  also  letter  from  Thomas  E.  Haley.  Chairman, 
CTA.  to  Kathy  A.  England.  Assistant  Director. 
Division.  Cx)mmission.  dated  Decemtjer  16.  2002. 
The  rx)mmission's  notes  that  the  original  filing  of 
the  proposed  amendments  to  the  Plans  incorrectly 
stated  that  the  proposed  amendments  would  take 
effect  upon  filing  with  theCommission  because 
they  are  concerned  solely  with  the  administration 
of  the  Plans. 

'15U.S.C.  78k-l(c)(l)(D). 


Participants  has  approved  the 

amendments. 

H.  Description  of  Operation  of  Facility 
Contemplated  by  the  Proposed 
Amendment 

Not  applicable. 

/.  Terms  and  Conditions  of  Access 

Not  applicable. 

/.  Method  of  Determination  and 
Imposition,  and  Amount  of,  Fees  and 
Charges 

Not  applicable. 

k  Method  and  Frequency  of  Processor 
Evaluation 

Not  applicable. 

L.  Dispute  Resolution 

Not  applicable. 

II.  Rule  llAa3-l 

A   Reporting  Requirements 
Not  applicable. 

B.  Manner  of  Collecting.  Processing, 
Sequencing,  Making  Available  and 
Disseminating  Last  Sale  Information 

The  proposed  amendments  provide  a 
new  process  pursuant  to  which  the 
Participants  under  the  Plans  can  plan 
for  the  capacity  needs  of  the  systems 
that  they  use  to  gather  market  data  from 
their  respective  marketplaces  for 
consolidation  and  distribution  to  the 
public. 

C.  Manner  of  Consolidation 
Not  applicable. 

D.  Standards  and  Methods  Ensuring 
Promptness,  Accuracy  and 
Completeness  of  Transaction  Reports 

Not  applicable. 

E.  Rules  and  Procedures  Addressed  to 
Fraudulent  or  Manipulative 
Dissemination 

Not  applicable. 

F  Terms  of  Access  to  Transaction 
Reports 

Not  applicable. 

G.  Identification  of  Marketplace  of 
Execution 

Not  Applicable 

III.  Date  of  Effectiveness  of  the 
Proposed  .\mendment 

The  Commission  has  determined, 

pursuant  to  Rule  11  Aa3-2(c)(4)'*  under 
the  .Act.  that  the  proposed  amendments, 
which  generally  implement  a  new 
capacity  planning  process,  will  become 
effective  summarily  upon  publication  of 


this  notice  of  amendments  in  the 
Federal  Register  on  a  temporary'  basis 
not  to  exceed  120  days.  The 
Commission  believes  that  it  is 
appropriate  to  put  the  proposed 
amendments  into  effect  summarily 
because  they  should  provide  for  the 
maintenance  of  fair  and  orderly  markets, 
and  should  remove  impediments  to,  and 
perfect  the  mechanism  of,  a  national 
market  system.  By  granting  temporary 
summary  effectiveness,  the  Participants 
can  begin  to  plan  their  capacity  needs 
pursuant  to  the  proposed  capacity 
planning  process  for  the  January  1 ,  2003 
capacity  planning  cycle. 

IV.  Solicitation  ot  {  ommenLs 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed 
amendments  to  the  4th  Amendment  to 
the  CTA  Plan  and  the  2nd  Amendment 
to  the  CQ  Plan  are  consistent  with  the 
Act.  Persons  making  written 
submissions  should  file  ^ix  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
amendments  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposal 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552.  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CTA.  All 
submissions  should  refer  to  File  No. 
SR-CTA/CQ-2002-01  and  be  submitted 
by  January  16.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 
(PR  Dor  02-32472  Filed  12-24-02;  8:45  am) 

BIL.,lNG  coot  8010-01-P 


•  17  CFR  240.11Aa3-2(c)(4). 


9  17CFR200.30-3(a)(27). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

:ReieaseNo    34  4/02'    File  No   4  429] 

Joint  Industry  Plan.  Notice  of  Filing  of 
Amendment  to  the  Opt;ons  Intermarket 
Linkage  Plan  To  Provide  a  Process  tor 
Potential  New  Options  Exchanges  To 
Have  Interim  Access  to  Linkage 
Information 

I  )!■(  rinntT  1  n,  Z()02. 

Pursuant  to  section  11 A  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  rule  llAa3-2  thereunder.^ 
notice  is  hereby  given  that  on  November 
8.  2002.  November  14.  2002.  November 
15.  2002.  November  26.  2002.  and 
December  6.  2002,  the  Philadelphia 
Stock  Exchange.  Inc.  ("Phlx"). 
International  Securities  Exchange  LLC 
("ISE").  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE"),  American 
Stock  Exchange  LLC  ("Amex"),  and 
Pacific  Exchange.  Inc.  ("PCX") 
(collectively  the  "Participants") 
respectively  submitted  to  the  Securities 
and  Exchange  Cpmmission  ("SEC"  or 
"Commission")  Amendment  No.  5  to 
the  Options  Intermarket  Linkage  Plan 
(the  "Linkage  Plan"). '  The  amendment 
proposes  to  provide  a  process  for 
potential  new  options  exchanges  to  have 
interim  access  to  Linkage  information  to 
help  such  exchanges  prepare  to  join  the 
Linkage.  The  Commission  is  publishing 
this  notice  to  solicit  comments  from 
interested  persons  on  the  proposed 
Linkage  Pl.in  .imtMidmnnt. 

I.  Descnpi mil  ,iiiil  I'liijuist-  nt  ilie 
\infii(iini'i\t 

Currently,  the  Plan  allows  a  new 
exchange  to  join  the  Linkage  by 
executing  the  Plan,  filing  an  amendment 
to  the  Plan  including  themselves  as  a 
participant,  and  paying  the  then- 
applicable  participation  fee.  Thus,  the 
Plan  provides  new  entrants  with  the 
ability  to  join  the  Linkage  unilaterally, 
without  requiring  any  action  by  the 
current  Participants. 

However,  before  an  exchange  can  join 
the  Linkage,  it  first  must  be  a  participant 
exchange  in  The  Options  Clearing 


L^orpuration  and  be  a  party  to  the  Plan 
for  Reporting  of  Consolidated  Options 
Last  Sale  Reports  and  Quotation 
Information  ("OPRA  Plan").''  This 
effectively  requires  that  the  applicant 
oxchange  have  effective  rules  for  the 
trading  of  options  approved  by  the 
Commission.  While  this  is  a  reasonable 
requirement  for  full  participation  in  the 
Linkage,  the  Participants  acknowledge 
that  this  structure  does  not  recognize 
that  exchanges  proposing  to  develop  an 
options  market  reasonably  need  access 
to  Linkage  information,  particularly 
technical  information,  in  order  to  build 
their  market  and  prepare  for  Linkage 
participation.  The  proposed  amendment 
will  provide  conditional  interim  access 
to  Linkage  information. 

The  Participants  anticipate  that  a  new 
entrant  will  require  the  existing 
Participants  to  spend  considerable  time 
working  with  an  applicant  on  both 
technical  and  policy  issues. 
Accordingly,  the  proposed  amendment 
includes  certain  requirements  as  a 
safeguard  to  limit  access  to  serious 
applicants  fully  committed  to  pursuing 
the  development  of  an  options  market. 
Specifically,  an  applicant  will  have 
access  to  Linkage  documentation, 
testing  and  other  necessary  Linkage 
facilities  upon  the  Commission  having 
published  for  comment  the  applicant's 
proposed  rules  governing  the  trading  of 
standardized  options.  The  applicant 
also  must  affirm  that  it  is  seriously 
pursuing  the  establishment  of  an 
options  market  and  must  pay  a 
refundable  deposit  towards  the 
participation  fee.  Once  an  applicant  is 
granted  interim  access,  such  access  will 
remain  in  effect  for  one  year.  If  the 
applicant  has  not  yet  joined  the  Linkage 
after  this  time  period,  it  can  request  an 
additional  period  of  access,  and  the 
Linkage  participants  will  not 
unreasonably  deny  such  a  request. 


'45U.S.C.  78ll-l. 

M7CFR240.tlAa3-2. 

lOn  luly  28.  2000.  the  Commission  approved  a 
national  market  system  plan  for  the  purpose  of 
creating  and  operating  an  intermarket  options 
market  linkage  proposed  by  the  Amex,  CBOE,  and 
ISE.  See  Securities  Exchange  Act  Release  No.  43086 
duly  2B.  2000).  65  FR  48023  lAugllsl  4.  2000). 
Subsequently,  upon  request  by  the  Phlx  and  K"X. 
the  CommLssion  issued  orders  to  permit  these 
exchanges  to  participate  in  the  Linkage  Plan.  See 
Securities  Exchange  Act  Release  Nos.  43573 
(November  16.  2000).  65  FR  70850  (November  28. 
2000)  and  43574  (November  16.  2000).  65  FR  70851 
(November  28.  2000). 


■•OPRA  is  a  national  market  system  plan 
approved  by  the  Commission  pursuant  to  section 
llA  of  the  Exchange  Act.  15  IJ.S.C.  78k-1.  and  rul. 
llAa3-2  thereunder.  17  CFR  240.11Aa3-2   See 
Securities  Exchange  Act  Release  No.  17638  (March 
18.  1981)  The  OPRA  Plan  provides  for  the 
collection  and  dissemination  of  last  sale  and 
quotation  information  on  options  tfiat  are  traded  oi: 
the  participant  exchanges.  The  five  signatories  to 
the  OPRA  Plan  that  currently  operate  an  options 
market  are  the  American  Stock  Exchange,  the 
CJiicago  Board  Options  Exchange  ("CBOE").  the 
International  Securities  Exchange  ("ISE").  the 
Pacific  Exchange,  and  the  Philadelphia  Stock 
Exchange  The  New  York  Stock  Exchange  is  a 
signatory  to  the  OPRA  Plan,  but  sold  its  options 
business  to  the  Chicago  Board  Options  Exchange  in 
1997.  See  Securities  Exchange  Act  Release  No. 
38542  (April  23.  1997).  62  FR  23521  (April  30, 
1997). 


II    Implementation  ot  thf  Plan 
Xmentiment 

The  Participants  intend  to  make  the 
proposed  amendment  to  the  Linkage 
Plan  reflected  in  this  filing  effective 
when  the  Commission  approves  the 
amendment 

in.  Solicitation  ol  l.nminents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  Linkage 
Plan  amendment  is  consistent  with  the 
Act.  Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  Linkage 
Plan  amendment  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  Linkage  Plan  amendment 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
at  the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Amex,  CBOE, 
ISE,  Phlx,  and  PCX.  All  submissions 
should  refer  to  File  No.  4-429  and 
should  be  submitted  by  January  16, 
2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  .McFarland, 
Deputy  SecKtar\\ 
|FR  Doc.  02-32531  Filed  12-24-02;  8:45  am] 

BILLING  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47029.  File  No.  SR-4SE- 
2002-19] 

Self-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Change  by 
International  Securities  Exchange,  Inc., 
Relating  to  Rules  Governing  the 
Intermarket  Linkage 

December  18.  2002 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 


M7CFR200  30-3(a)(29). 
>  15  use.  78s(b)(l). 
»l7CFR240.19b-4. 
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September  24.  2002.  the  Internatioiidl 
.Securities  Exchange,  Inc.  ("ISE"  or 

Exchange")  filed  with  the  Securities 
And  Exchange  (.ommission  ("SEC"  or 

(  iiiiimission")  jhe  [)ropt)sed  rule 
'  hange  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  bv  the  self-reeulatory 
organization. 

The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
[)ersons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

'I'he  I.SE  IS  [)r()posini^  td  adopt  new 
Chapter  19  of  its  rules.  gn\ernuig  the 
operation  of  the  intermarket  linkage  (the 
"Linkage").  The  Linkage  Rules  will 
become  effective  onf:e  the  Ckimmission 
approves  this  filing  and  a^  the  Exchange 
implements  the  operation  ol  the 
applicable  provisions  of  the  Linkage. 
For  example,  the  provisions  of  Chapter 
19  regarding  order  protection  will  not 
become  effective  until  the  Exchange 
implements  the  Linkage  operations 
governing  Satisfaction  Orders  (as 
defined  in  Chapter  19  of  the  Rules)  and 
trade-through  processing.  Below  is  the 
text  of  the  proposed  rule  change; 
proposed  new  text  is  italicized. 
***** 

Chapter  19 
Intermarket  Linkage 

Rule  1900.  Definitions 

The  following  terms  shall  have  the 
meaning  specified  in  this  Rule  solely  for 
the  purpose  of  this  Chapter  1 9: 

(1)  "Aggrieved  Party"  means  a 
member  of  a  Participant  Exchange 
whose  hid  or  offer  was  traded-through. 

(2j  "Block  Trade"  means  a  trade  on 
a  Participant  Exchange  that: 

(i)  involves  500  or  more  contracts  and 
has  a  premium  value  of  at  least 
$150,000; 

(iij  is  effected  at  a  price  outside  of  the 
NBBO;  and 

(iiij  involves  either: 

(A)  a  cross  (where  a  member  of  the 
Participant  Exchange  represents  all  or  a 
portion  of  both  sides  of  the  trade),  or 

(B)  any  other  transaction  i.e.,  in  which 
such  member  represents  an  order  of 
block  size  on  one  side  of  the  transaction 
only)  that  is  not  the  result  of  an 
execution  at  the  current  bid  or  offer  on 
the  Participant  Exchange. 

Contemporaneous  transactions  at  the 
same  price  on  a  Participant  Exchange 
shall  be  considered  a  single  transaction 
for  the  purpose  of  this  definition. 

(3)  "Complex  Trade  '  means  the 
execution  of  an  order  in  an  option  series 


in  conjunction  with  the  execution  of  one 
or  more  related  orderslsl  in  different 
options  series  in  the  same  underlying 
securit}'  occurring  at  or  near  the  same 
time  for  the  equivalent  number  of 
contracts  and  for  the  purpose  of 
executing  a  particular  investment 
strategy. 

(4)  "Crossed  Market"  means  a 
quotation  in  which  the  Exchange 
disseminates  a  bid  (offer)  in  a  series  of 
an  Eligible  Option  Class  at  a  price  that 
is  greater  than  (is  less  than)  the  price  of 
the  offer  (bid)  for  the  series  then  being 
displayed  from  another  Participant 
Exchange. 

(5)  "Eligible  Market  Maker."  with 
respect  to  an  Eligible  Option  Class, 
means  a  market  maker  that: 

(i)  is  assigned  to.  and  is  providing 
two-sided  quotations  in.  the  Eligible 
Option  Class:  and 

Iiij  IS  m  compliance  with  the 
requirements  of  Rule  1904. 

(6)  "Eligible  Option  Class"  means  all 
option  series  overlying  a  security  (as 
that  term  is  defined  in  Section  3(a)(10) 
of  the  Exchange  Act)  or  group  of 
securities,  including  both  put  options 
and  call  options,  which  class  is  traded 
on  the  Exchange  and  at  least  one  other 
Participant  Exchange. 

(7)  "Firm  Customer  Quote  Size"  with 
respect  to  a  P/A  Order  means  the  lesser 
of:  (a)  the  number  of  option  contracts 
that  the  Participant  Exchange  sending  a 
P/A  Order  guarantees  it  will 
automatically  execute  at  its 
disseminated  quotation  in  a  series  of  an 
Eligible  Option  Class  for  Public 
Customer  orders  entered  directly  for 
execution  in  that  market;  or  (b)  the 
number  of  option  contracts  that  the 
Participant  Exchange  receiving  a  P/A 
Order  guarantees  it  will  automatically 
execute  at  its  disseminated  quotation  in 
a  series  of  an  Eligible  Option  Class  for 
Public  Customer  orders  entered  directly 
for  execution  in  that  market.  This 
number  shall  be  at  least  10. 

(8)  "Firm  Principal  Quote  Size" 
means  the  number  of  options  contracts 
that  a  Participant  Exchange  guarantees 
it  will  execute  at  its  disseminated 
quotation  for  incoming  Principal  Orders 
in  an  Eligible  Option  Class.  This  number 
shall  be  10. 

(9)  "Linkage"  means  the  systems  and 
data  communications  network  that  link 
electronically  the  Participant  Exchanges 
for  the  purposes  specified  in  the  Plan. 

(10)  "Linkage  Order"  means  an  order 
routed  through  the  Linkage  as  permitted 
under  the  Plan   There  are  three  types  of 
Linkage  Orders: 

(i)  "Principal  Acting  as  Agent  ("P/A") 
Order. "  which  is  an  order  for  the 
principal  account  of  a  Primary  Market 
Maker  (or  equivalent  entity  on  another 


Participant  Exchange  that  is  authorized 
to  represent  Public  Customer  orders), 
reflecting  the  terms  of  a  related 
unexecuted  Public  Customer  order  for 
which  the  Primary  Market  Maker  is 
acting  as  agent; 

(ii)  "Principal  Order,  "  which  is  an 
order  for  the  principal  account  of  a 
market  maker  (or  equivalent  entity  on 
another  Participant  Exchange)  and  is 
not  a  P/A  Order;  and 

(Hi)  "Satisfaction  Order,"  which  is  an 
order  sent  through  the  Linkage  to  notify 
a  Participant  Exchange  of  a  Trade- 
Through  and  to  seek  satisfaction  of  the 
liability  arising  from  that  Trade- 
Through. 

(11)  "Locked  Market"  means  a 
quotation  in  which  the  Exchange 
disseminates  a  bid  (offer)  in  a  series  of 
an  Eligible  Option  Class  at  a  price  that 
equals  the  price  of  the  offer  (bid)  for  the 
series  then  being  displayed  from 
another  Participant  Exchange. 

(12)  "NBBO"  means  the  national  best 
bid  and  offer  in  an  options  series  as 
calculated  by  a  Participant  Exchange. 

(13)  "Non-Firm"  means,  with  respect 
to  quotations,  that  members  of  a 
Participant  Exchange  are  relieved  of 
their  obligation  to  be  firm  for  their 
quotations  pursuant  to  Rule  1  lAcl-1 
under  the  Exchange  Act. 

(14}  "Participant  Exchange"  means  a 
registered  national  securities  exchange 
that  is  a  party  to  the  Plan. 

(15)  "Plan"  means  the  Plan  for  the 
Purpose  of  Creating  and  Operating  an 
Intermarket  Option  Linkage,  as  such 
plan  may  be  amended  from  time  to 
time. 

(16)  "Reference  Price"  means  the 
limit  price  attached  to  a  Linkage  Order 
by  the  sending  Participant  Exchange. 
Except  Vkith  respect  to  a  Satisfaction 
Order,  the  Reference  Price  is  equal  to 
the  bid  disseminated  by  the  receiving 
Participant  Exchange  at  the  time  that 
the  Linkage  Order  is  transmitted  in  the 
case  of  a  Linkage  Order  to  sell  and  the 
offer  disseminated  by  the  receixing 
Participant  Exchange  at  the  time  that 
the  Linkage  Order  is  transmitted  in  the 
case  of  a  Linkage  Order  to  buy.  With 
respect  to  a  Satisfaction  Order,  the 
Reference  Price  is  the  bid  or  offer  price 
reflecting  orderfsj  of  Public  Customers 
disseminated  by  the  sending  Participant 
Exchange  that  was  traded  through, 
except  in  the  case  of  a  Trade-Through 
that  is  a  Block  Trade,  in  which  case  the 
Reference  Price  shall  be  the  price  of  the 
Block  Trade  that  caused  the  Trade- 
Through. 

(1 7)  "Trade-Through  "  means  a 
transaction  in  an  option  series  at  a  price 
that  is  inferior  to  the  NBBO. 

(18)  "Third  Participating  Market 
Center  Trade-Through"  means  a  Trade- 
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Through  in  a  series  of  an  Eligible  Option 
Class  that  is  effected  by  executing  a 
Linkage  Order,  and  such  execution 
results  in  a  sale  (purchase)  at  a  price 
that  is  inferior  to  the  best  bid  (offer) 
being  disseminated  by  another 
Participant  Exchange. 

(19)  "Verifiable  Number  of  Customer 
Contracts"  means  the  number  of  Public 
Customer  contracts  in  the  book  of  a 
Participant  Exchange. 

Rule  1901.  Operation  of  the  Linkage 

Bv  subscribing  to  the  Plan,  the 
Exchange  has  agreed  to  comply  with, 
and  enforce  compliance  by  its  Members 
with,  the  Plan.  In  this  regard,  the 
following  shall  apply: 

(a)  Pricing.  Members  may  send  PI  A 
Orders  and  Principal  Orders  through  the 
Linkage  only  if  such  orders  are  priced  at 
the  NBBO 

(b)  PI  A  Orders. 

(1 )  Sending  of  PI  A  Orders  for  Sizes  No 
Larger  than  the  Firm  Customer  Quote 
Size.  A  Primary  Market  Maker  may  send 
through  the  Linkage  a  PI  A  Order  for 
execution  in  the  automatic  execution 
system  of  a  Participant  Exchange  if  the 
size  of  such  PI  A  Order  is  no  larger  than 
the  Firm  Customer  Quote  Size.  Except 
as  provided  in  subparagraph  (bl(2)(ii) 
below,  a  Primary  Market  Maker  may  not 
break  up  an  order  of  a  Public  Customer 
that  is  larger  than  the  Firm  Customer 
Quote  Size  into  multiple  PI  A  Orders, 
one  or  more  of  which  is  equal  to  or 
smaller  than  the  Firm  Customer  Quote 
Size,  so  that  such  orders  could  be 
represented  as  multiple  PI  A  Orders 
through  the  Linkage. 

(2)  Sending  of  PI  A  Orders  for  Sizes 
Larger  than  the  Firm  Customer  Quote 
Size.  If  the  size  of  a  PI  A  Order  is  larger 
than  the  Firm  Customer  Quote  Size,  a 
Primary  Market  Maker  may  send 
through  the  Linkage  such  PI  A  Order  in 
one  of  two  ways: 

(i)  The  Primary  Market  Maker  may 
send  a  PI  A  Order  representing  the  entire 
Public  Customer  order.  If  the  receiving 
Participant  Exchange's  disseminated 
quotation  is  equal  to  or  better  than  the 
Reference  Price  when  the  PI  A  Order 
arrives  at  that  market,  that  exchange 
will  execute  the  PI  A  Order  at  its 
disseminated  quotation  for  at  least  the 
Firm  Customer  Quote  Size.  Within  1 5 
seconds  of  receipt  of  such  order,  the 
receiving  Participant  Exchange  will 
inform  the  Primary  Market  Maker  of  the 
amount  of  the  order  executed  and  the 
amount,  if  any,  that  was  canceled. 

(ii)  Alternatively,  the  Primary  Market 
Maker  may  send  an  initial  PI  A  Order  for 
the  Firm  Customer  Quote  Size  pursuant 
to  subparagraph  (b)(1)  above.  If  the 
Participant  Exchange  executes  the  PI  A 
Order  and  continues  to  disseminate  the 


same  quotation  at  the  NBBU  13  seconds 
after  reporting  the  execution  of  the 
initial  PI  A  Order,  the  Primary  Market 
Maker  may  send  an  additional  PI  A 
Order  to  the  same  Participant  Exchange. 
If  sent,  such  additional  PI  A  Order  must 
be  for  at  least  the  lesser  of  100  contracts 
or  the  entire  remainder  of  the  Public 
Customer  order. 

In  any  situation  where  a  receiving 
Participant  Exchange  does  not  execute  a 
PI  A  Order  in  full,  such  exchange  is 
required  to  move  its  quotation  to  a  price 
inferior  to  the  Reference  Price  of  the  PI 
A  Order. 

(c)  Principal  Orders. 

(1)  Sending  of  an  Initial  Principal 
Order.  An  Eligible  Market  Maker  may 
send  a  Principal  Order  through  the 
Linkage  at  a  price  equal  to  the  NBBO. 
Subject  to  the  next  paragraph,  if  the 
Principal  Order  is  not  larger  than  the 
Firm  Principal  Quote  Size,  the  receiving 
Participant  Exchange  will  execute  the 
order  in  its  automatic  execution  system, 
if  available,  if  its  disseminated 
quotation  is  equal  to  or  better  than  the 
price  specified  in  the  Principal  Order 
when  that  order  arrives  at  the  receiving 
Participant  Exchange.  If  the  Principal 
Order  is  larger  than  the  Firm  Principal 
Quote  Size,  the  receiving  Participant 
Exchange  will  (a)  execute  the  Principal 
Order  at  its  disseminated  quotation  for 
at  least  the  Firm  Principal  Quote  Size 
and  (b)  within  15  seconds  of  receipt  of 
such  order,  reply  to  the  sending 
Participant  Exchange,  informing  such 
Participant  Exchange  of  the  amount  of 
the  order  that  was  executed  and  the 
amount,  if  any.  canceled.  If  the 
receiving  Participant  Exchange  does  not 
execute  the  Principal  Order  in  full,  it 
will  move  its  quote  to  a  price  inferior  to 
the  Reference  Price  of  the  Principal 
Order. 

(2)  Receipt  of  Multiple  Principal 
Orders.  Once  the  Exchange  provides  an 
automatic  execution  of  a  Principal 
Order  in  a  series  of  an  Eligible  Option 
Class  (the  "initial  execution"),  the 
Exchange  may  reject  any  Principal 
Orderfs)  in  the  same  Eligible  Option 
Class  sent  by  the  same  Participant 
Exchange  for  15  seconds  after  the  initial 
execution  unless:  (a)  There  is  a  change 
of  price  in  the  Exchange's  disseminated 
offer  (bid)  in  the  series  of  the  Eligible 
Option  Class  in  which  there  was  the 
initial  execution:  and  (b)  such  price 
continues  to  be  the  NBBO  After  this  15 
second  period,  and  until  the  sooner  of 
(y)  one  minute  after  the  initial  execution 
or  (z)  a  change  in  the  Exchange's 
disseminated  bid  (offer),  the  Exchange 
is  not  obligated  to  provide  an  automatic 
execution  for  any  Principal  Orders  in 
the  same  Eligible  Option  Class  received 
from  the  Participant  Exchange  that  sent 


the  order  resulting  in  the  initial 
execution,  and  thus  may  treat  any  such 
Principal  Orders  as  being  greater  than 
the  Firm  Principal  Quote  Size. 

(d)  Responses  to  Unkage  Orders. 

(1)  Failure  to  Receive  a  Timely 
Response.  A  Member  who  does  not 
receive  a  response  to  a  P  Order  or  a  PI 
A  Order  within  20  seconds  of  sending 
the  order  may  reject  any  response 
received  thereafter  purporting  to  report 
an  execution  of  all  or  part  of  that  order. 
The  Member  so  rejecting  the  response 
shall  inform  the  Exchange  Participant 
sending  that  response  of  the  rejection 
within  15  seconds  of  receipt  of  the 
response. 

(2)  Failure  to  Send  a  Timely 
Response.  If  a  Member  responds  to  a  P 
Order  or  PI  A  Order  more  than  20 
seconds  after  receipt  of  that  order,  and 
the  Participant  Exchange  to  whom  the 
Member  responded  cancels  such 
response,  the  Member  shall  cancel  any 
trade  resulting  from  such  order  and 
shall  report  the  cancellation  to  OPRA. 

(e)  Receipt  of  Linkage  Orders.  The 
Exchange  will  provide  for  the  execution 
of  PI  A  Orders  and  Principal  Orders  if  its 
disseminated  quotation  is  (i)  equal  to  or 
better  than  the  Reference  Price,  and  (ii) 
equal  to  the  then -current  NBBO.  Subject 
to  paragraph  (c)  above,  if  the  size  of  a 
PI  A  Order  or  Principal  Order  is  not 
larger  than  the  Firm  Customer  Quote 
Size  or  Firm  Principal  Quote  Size, 
respectively,  the  Exchange  will  provide 
for  the  execution  of  the  entire  order,  and 
shall  execute  such  order  in  its  automatic 
execution  system  if  that  system  is 
available.  If  the  size  of  a  PI  A  Order  or 
Principal  Order  is  larger  than  the  Firm 
Customer  Quote  Size  or  Firm  Principal 
Quote  Size,  respectively,  the  Primary 
Market  Maker  must  address  the  order 
within  1 5  seconds  to  provide  an 
execution  for  at  least  the  Firm  Customer 
Quote  Size  or  Firm  Principal  Quote 
Size,  respectively.  If  the  order  is  not 
executed  in  full,  the  Exchange  will  move 
its  disseminated  quotation  to  a  price 
inferior  to  the  Reference  Price. 

Rule  1902.  Order  Protection 

(a)  Avoidance  and  Satisfaction  of 
Trade-Throughs. 

(I)  General  Provisions.  Absent 
reasonable  justification  and  during 
normal  market  conditions.  Members 
should  not  effect  Trade-Throughs. 
Except  as  provided  in  paragraph  (b) 
below,  if  a  Member  effects  a  Trade- 
Through  with  respect  to  the  bid  or  offer 
of  a  Participant  Exchange  in  an  Eligible 
Option  Class  and  the  Exchange  receives 
a  Satisfaction  Drrlrr  fmm  an  .^iiprirved 

Party,  either 

a)  the  Member  who  initiated  the 
Trade-Through  shall  satisfy,  or  cause  to 
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be  siitisfif^d.  tiu-  .-Kiinnn-ed  Party  by 
filling  the  Sa<i5/urn(j.n  Order  in 
accordance  with  subparagraph  (a)(2) 
below:  or 

(ii)  if  the  Member  e)ects  not  to  do  so 
(and.  in  the  case  of  Third  Participating 
Market  Center  Trade-Through,  the 
Member  obtains  the  agreement  of  the 
contra  partv  that  receive'd  the  Linkage 
Order  that  caused  the  Tnidi^-Through). 
then  the  price  of  the  transaction  that 
constituted  the  Trade-Through  shall  be 
corrected  to  a  price  at  which  a  Trade- 
Through  would  not  have  occurred  If  the 
price  of  the  transaction  is  corrected,  the 
Member  correcting  the  price  shall  report 
the  corrected  price  to  OPRA,  notify  the 
Aggrieved  Partv  of  the  correction  and 
cancel  the  Satisfaction  Order. 

(2)  Price  and  Size.  The  price  and  size 
at  which  a  Satisfaction  Order  shall  be 
filled  is  as  follows: 

(i)  Price.  A  Satisfaction  Order  shall  be 
filled  at  the  Reference  Price  However,  if 
the  Reference  Price  is  the  price  of  an 
apparent  Block  Trade  that  caused  the 
Trade-Through,  and  such  trade  was  not, 
in  fact,  a  Block  Trade,  then  the  Member 
may  cancel  the  Satisfaction  Order.  In 
that  case,  the  Member  shall  inform  the 
Aggrieved  Party  within  three  minutes  of 
receipt  of  the  Satisfaction  Order  of  the 
reason  for  the  cancellation.  Within  three 
minutes  of  receipt  of  such  cancellation, 
the  Aggrieved  Party  may  resend  the 
Satisfaction  Order  with  a  Reference 
Price  of  the  bid  or  offer  that  was  traded 
through. 

(ii)  Size.  An  Aggrieved  Party  may  send 
a  Satisfaction  Order  up  to  the  size  of  the 
Verifiable  Number  of  Customer 
Contracts  that  were  included  in  the 
disseminated  bid  or  offer  that  was 
traded  through.  Subject  to  subparagraph 
(2)(i)  above  and  paragraph  (b)  be)ow,  a 
Member  shall  fill  in  full  all  Satisfaction 
Orders  it  receives  following  a  Trade- 
Through,  subject  to  the  following 
limitations: 

(A)  If  the  number  of  contracts  to  be 
satisfied  exceeds  the  size  of  the 
transaction  that  caused  the  Trade- 
Through,  the  size  of  the  Satisfaction 
Ordeds)  that  must  be  filled  with  respect 
to  each  Participant  Exchange(s)  shall  be 
limited  to  the  size  of  the  transaction  that 
caused  the  Trade-Through,  and  the 
remainder  of  any  Satisfaction  Ordeds) 
shall  be  canceled: 

(Bl  If  the  transaction  that  caused  the 
Trade-Through  was  for  a  size  larger 
than  the  Firm  Customer  Quote  Size  with 
respect  to  anv  of  the  Participant 
Exchangels)  traded  through,  the  total 
number  of  contracts  to  be  filled,  with 
respect  to  all  Satisfaction  Orders 
received,  shall  not  exceed  the  size  of  the 
transaction  that  caused  the  Trade- 
Through   !n  that  case,  the  Member  shall 


fill  the  Satisfaction  Orders  pro  rata 
based  on  the  Verifiable  Number  of 
Customer  Contracts  traded  through  on 
each  Participant  Exchange,  and  shall 
cancel  the  remainder  of  such 
Satisfaction  Orderfs):  and 

(C)  Notwithstanding  paragraphs  (A) 
and  (Bj  above,  if  the  transaction  that 
caused  the  Trade-Through  occurred 
during  the  five  minutes  prior  to  the 
regularly-scheduled  close  of  trading  in 
the  principal  market  in  which  the 
underlying  security  is  traded,  the 
maximum  number  of  contracts  to  be 
satisfied  with  respect  to  any  one 
Participant  Exchange  is  10  contracts. 

13  j  Rejection  of  Fills  of  Satisfaction 
Orders  Within  30  seconds  of  receipt  of 
notification  that  another  Participant 
Exchange  has  filled  a  Member's 
Satisfaction  Order,  the  Member  that  sent 
the  Satisfaction  Order  may  reject  such 
fill,  but  only  to  the  extent  that  either:  (i) 
the  orderfs)  for  the  customer  contracts 
underlving  the  Satisfaction  Order 
already  have  been  filled;  or  (2)  the 
customer  order(s)  to  buy  (sell)  the 
contracts  underlying  the  Satisfaction 
Order  were  canceled. 

(4)  Protection  of  Customers.  Whenever 
subparagraph  (a)(1)  applies,  if  Public 
Customer  orders  (or  PI  A  Orders 
representing  Public  Customer  orders) 
constituted  either  or  both  sides  of  the 
transaction  involved  in  the  Trade- 
Through,  each  such  Public  Customer 
order  (or  PI  A  Order)  shall  receive: 

(i)  the  price  that  caused  the  Trade- 
Through:  or 

(ii)  the  price  at  which  the  bid  or  offer 
traded  through  was  satisfied,  if  it  was 
satisfied  pursuant  to  subparagraph 
(a)(l)(i),  or  the  adjusted  price,  if  there 
was  an  adjustment,  pursuant  to 
subparagraph  (a)(l)(ii). 

whichever  price  is  most  beneficial  to  the 
Public  Customer  order.  Resulting 
differences  in  prices  shall  be  the 
responsibility  of  the  Member  who 
initiated  the  Trade-Through. 

(b)  Exceptions  to  Trade-Through 
Liability.  The  provisions  of  paragraph 
(a)  pertaining  to  the  satisfaction  of 
Trade-Throughs  shall  not  apply  under 
the  following  circumstances: 

(1)  the  Member  who  initiated  the 
Trade-Through  made  every  reasonable 
effort  to  avoid  the  Trade-Through,  but 
was  unable  to  do  so  because  of  a 
svstemslequipment  failure  or 
malfunction: 

121  the  Member  trades  through  the 
market  of  a  Participant  Exchange  to 
which  such  Member  had  sent  a  PI  A 
Order  or  Principal  Order,  and  within  20 
seconds  of  sending  such  order  the 
receiving  Participant  Exchange  had 
neither  executed  the  order  in  full  nor 


adjusted  the  quotation  traded  tlirough 
to  a  price  inferior  to  the  Reference  Price 
of  the  PI  A  Order  or  Principal  Order: 

(3)  the  bid  or  offer  traded  through  was 
being  disseminated  from  a  Participant 
Exchange  whose  quotes  were  Non-Firm 
with  respect  to  such  Eligible  Option 
Class: 

(4)  the  Trade-Through  was  other  than 
a  Third  Participating  Market  Center 
Trade-Through  and  occurred  during  a 
period  when,  with  respect  to  the  Eligible 
Option  Class,  the  Exchange's  quotes 
were  Non-Firm:  provided,  however,  that, 
unless  one  of  the  other  conditions  of  this 
paragraph  (b)  applies,  during  any  such 
period:  (ij  Members  shall  make  every 
reasonable  effort  to  avoid  trading 
through  the  firm  quotes  of  another 
Participant  Exchange:  and  (ii)  it  shall 
not  be  considered  an  exception  to 
paragraph  (a)  if  a  Member  regularly 
trades  through  the  firm  quotes  of 
another  Participant  Exchange  during 
such  period; 

(5)  the  bid  or  offer  traded  through  was 
being  disseminated  by  a  Participant 
Exchange  during  a  trading  rotation  in 
the  Eligible  Option  Class; 

(6)  the  transaction  that  caused  the 
Trade-Through  occurred  during  a 
trading  rotation; 

(7)  the  transaction  that  caused  thg 
Trade-Through  was  the  execution  of  a 
Complex  Trade; 

(8)  in  the  case  of  a  Trade-Through 
other  than  a  Third  Participating  Market 
Center  Trade-Through,  a  Satisfaction 
Order  with  respect  to  the  Trade-Through 
was  not  received  by  the  Exchange  from 
the  Aggrieved  Party  promptly  following 
the  Trade-Through  and,  in  any  event,  (i) 
except  in  the  final  five  minutes  of 
trading,  within  three  minutes  from  the 
time  the  report  of  the  transaction(s)  that 
constituted  the  Trade-Through  was 
disseminated  over  OPRA,  and  (ii)  in  the 
final  five  minutes  of  trading,  mthin  one 
minute  from  the  time  the  report  of  the 
transaction(s)  that  constituted  the 
Trade-Through  was  disseminated  over 
OPRA;  or 

(9)  in  the  case  of  a  Third  Participating 
Market  Center  Trade-Through,  a 
Satisfaction  Order  with  respect  to  the 
Trade-Through  was  not  received  by  the 
Exchange  promptly  following  the  Trade- 
Through.  In  applying  this  provision,  the 
Aggrieved  Party  must  send  the 
Exchange  a  Satisfaction  Order  within 
three  minutes  from  the  time  the  report 
of  the  transaction  that  constituted  the 
Trade-Through  was  disseminated  over 
OPRA.  To  avoid  liability  for  the  Trade- 
Through,  the  Member  receiving  such 
Satisfaction  Order  must  cancel  the 
Satisfaction  Order  and  inform  the 
Aggrieved  Party  of  the  identity  of  the 
Participant  Exchange  that  initiated  the 
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1  rude- 1 hruugh  withm  tnrvt'  minutes  of 
the  receipt  of  such  Satisfaction  Order 
(within  one  minute  in  the  final  five 
minutes  of  trading).  The  Aggrieved  Party 
then  must  send  the  Participant 
Exchange  that  initiated  the  Trade- 
Through  a  Satisfaction  Order  within 
three  minutes  of  receipt  of  the 
cancellation  of  the  initial  Satisfaction 
Order  (within  one  minute  in  the  final 
five  minutes  of  trading). 

(c)  Responsibilities  and  Rights 
Following  Receipt  of  Satisfaction 
Orders. 

(1)  When  a  Member  receives  a 
Satisfaction  Order,  that  Member  shall 
respond  as  promptly  as  practicable 
pursuant  to  Exchange  procedures  by 
either: 

(ij  specifying  that  one  of  the 
exceptions  to  Trade-Through  liability 
specified  in  paragraph  (b)  above  is 
applicable  and  identifying  that 
particular  exception:  or 

(ii)  taking  the  appropriate  corrective 
action  pursuant  to  paragraph  (a)  above. 

(2)  If  the  Member  who  initiated  the 
Trade-Through  fails  to  respond  to  a 
Satisfaction  Order  or  otherwise  fails  to 
take  the  corrective  action  required 
under  paragraph  (a)  within  three 
minutes  of  receiving  notice  of  a 
Satisfaction  Order,  and  the  Exchange 
determines  that: 

(i)  there  was  a  Trade-Through:  and 
(ii)  none  of  the  exceptions  to  Trade- 
Through  liability  specified  in  paragraph 
(h)  above  were  applicable: 
then,  subject  to  the  next  paragraph,  the 
Member  who  initiated  the  Trade- 
Through  shall  be  liable  to  the  Aggrieved 
Partv  for  the  amount  of  the  actual  loss 
resulting  from  non-compliance  with 
paragraph  (al  and  caused  by  the  Trade- 
Through. 

If  either  la)  the  Aggrieved  Party  does 
not  establish  the  actual  loss  within  30 
seconds  from  the  time  the  Aggrieved 
Partv  received  the  response  to  its 
Satisfaction  Order  (or.  in  the  event  that 
it  did  not  receive  a  response,  within  four 
minutes  from  the  time  the  Aggrieved 
Party  sent  the  Satisfaction  Order)  or  (b) 
the  Aggrieved  Party  does  not  notify  the 
Exchange  Participant  that  initiated  the 
Trade-Through  of  the  amount  of  such 
loss  within  one  minute  of  establishing 
the  loss,  then  the  liability  shall  be  the 
lesser  of  the  actual  loss  or  the  loss 
caused  bv  the  Trade-Through  that  the 
Aggrieved  Partv  would  have  suffered 
had  that  party  purchased  or  sold  the 
option  series  subject  to  the  Trade- 
Through  at  the  "mitigation  price." 

The  "mitigation  price"  is  the  highest 
reported  bid  (in  the  case  where  an  offer 
was  traded  through)  or  the  lowest 
reported  offer  (in  the  case  where  a  bid 


was  traded  through),  in  the  series  in 
question  30  seconds  from  the  time  the 
Aggrieved  Party  received  the  response  to 
its  Satisfaction  Order  (or.  in  the  event 
that  it  did  not  receive  a  response,  four 
minutes  from  the  time  the  Aggrieved 
Party  sent  the  Satisfaction  Order).  If  the 
Participant  Exchange  receives  a 
Satisfaction  Order  within  the  final  four 
minutes  of  trading  (on  any  day  except 
the  last  day  of  trading  prior  to  the 
expiration  of  the  series  which  is  the 
subject  of  the  Trade-Through),  then  the 
mitigation  price  shall  be  the  price 
established  at  the  opening  of  trading  in 
that  series  on  the  Aggrieved  Party's 
Participant  Exchange  on  the  next 
trading  day.  However,  if  the  price  of  the 
opening  transaction  is  below  the 
opening  bid  or  above  the  opening  offer 
as  established  during  the  opening 
rotation,  then  the  mitigation  price  shall 
be  the  opening  bid  (in  the  case  where  an 
offer  was  traded  through)  or  opening 
offer  (in  the  case  where  a  bid  was  traded 
through).  If  the  Trade-Through  involves 
a  series  that  expires  on  the  day 
following  the  day  of  the  Trade-Through 
and  the  Satisfaction  Order  is  received 
within  the  four  minutes  of  trading,  the 
"mitigation  price"  shall  be  the  final  bid 
(in  the  case  where  an  offer  was  traded 
through)  or  offer  (in  the  case  where  a 
hid  was  traded  through)  on  the  day  of 
the  trade  that  resulted  in  the  Trade- 
Through. 

(3)  A  Member  that  is  an  Aggrieved 
Partv  under  the  rules  of  another 
Participant  Exchange  governing  Trade- 
Through  liability  must  take  steps  to 
establish  and  mitigate  any  loss  such 
Member  might  incur  as  a  result  of  the 
Trade-Through  of  the  Member's  bid  or 
offer.  In  addition,  the  Member  shall  give 
prompt  notice  to  the  other  Participant 
Exchange  of  any  such  action  in 
accordance  with  subparagraph  (c)(2) 
above. 

(d)  Limitations  on  Trade-Throughs. 
Members  may  not  repeatedly  trade 
through  better  prices  available  on  other 
exchanges,  whether  or  not  the  exchange 
or  exchanges  whose  quotations  are 
traded  through  are  Participant 
Exchanges,  unless  one  or  more  of  the 
provisions  of  paragraph  (b)  above  are 
applicable.  In  applying  this  provision: 

II)  The  Exchange  will  consider  there 
to  have  been  a  Trade-Through  if  a 
Member  executes  a  trade  at  a  price 
inferior  to  the  NBBO  even  if  the 
Exchange  does  not  receive  a  Satisfaction 
Order  from  an  Aggrieved  Party  pursuant 
to  subparagraph  lal(lj: 

(2)  The  Exchange  will  not  consider 
there  to  have  been  a  Trade-Through  if 
a  Member  executes  a  Block  Trade  at  a 
price  inferior  to  the  NBBO  if  such 
Member  satisfied  all  Aggrieved  Parties 


pursuant  to  subparagraph  (a)(2) 
following  the  execution  of  the  Block 
Trade;  and 

(3)  The  Exchange  will  not  consider 
there  to  have  been  a  Trade-Through  if 
a  Member  executes  a  trade  a  price 
inferior  to  the  quotation  being 
disseminated  by  an  exchange  that  is  not 
a  Participant  Exchange  if  the  Member 
made  a  good  faith  effort  to  trade  against 
the  superior  quotation  of  the  non- 
Participant  Exchange  prior  to  trading 
through  that  quotation.  A   'good  faith 
effort  "  to  reach  a  non-Participant 
Exchange's  quotation  requires  that  a 
Member  at  least  had  sent  an  order  that 
day  to  the  non-Participant  Exchange  in 
the  class  of  options  in  which  there  is  a 
Trade-Through,  at  a  time  at  which  such 
non-Participant  Exchange  was  not 
relieved  of  its  obligation  to  be  firm  for 
its  quotations  pursuant  to  Rule  1  lAcl- 
1  under  the  Exchange  Act.  and  such 
non-Participant  Exchange  neither 
executed  that  order  nor  moved  its 
quotation  to  a  price  inferior  to  the  price 
of  the  Member's  order  within  20  seconds 
of  receipt  of  that  order. 

Rule  1903.  Locked  and  Crossed  Markets 

(a)  Eligible  Market  Maker  Locking  or 
Crossing  a  Market.  An  Eligible  Market 
Maker  that  creates  a  Locked  Market  or 

a  Crossed  Market  shall  unlock  (uncross) 
that  market  or  shall  direct  a  Principal 
Order  through  the  Linkage  to  trade 
against  the  bid  or  offer  that  the  Eligible 
Market  Maker  locked  (crossed). 

(b)  Members  Other  than  an  Eligible 
Market  Maker  Locking  or  Crossing  a 
Market.  A  Member  other  than  an 
Eligible  Market  Maker  that  creates  a 
Locked  Market  or  a  Crossed  Market 
shall  unlock  (uncross)  the  market. 

Rule  1904.  Limitation  on  Principal 
Order  Access 

A  Market  Maker  shall  not  be 
permitted  to  send  Principal  Orders  in  an 
Eligible  Option  Class  through  the 
Linkage  for  a  given  calendar  quarter  if 
the  market  maker  effected  less  than  80 
percent  of  its  volume  in  that  Eligible 
Option  Class  on  the  Exchange  in  the 
previous  calendar  quarter  (that  is.  the 
market  maker  effected  20  percent  or 
more  of  its  volume  by  sending  Principal 
Orders  through  the  Linkage).  This  "80/ 
20"  is  represented  as  follows: 


X  +  Y 

"X"  equals  the  total  contract  volume 
the  market  maker  effects  in  an  Eligible 
Option  Class  against  orders  of  Public 
Customers  on  the  Exchange  during  a 
calendar  quarter  (a)  including  contract 
volume  effected  by  executing  P/A 
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Orders  sent  to  the  Exchange  through  the 
linkage,  but  (b)  excluding  contract 
volume  effected  by  sending  P/A  Orders 
through  the  Linkage  for  execution  on 
another  Participant  Exchange.  "Y" 
equals  the  total  contract  volume  the 
market  maker  effects  in  such  Eligible 
Option  Class  by  sending  Prinripal 
Orders  through  the  Linkage  during  that 
calendar  quarter. 
***** 

IL  Self-Resulator\  Organization's 
Statement  of  the  Purpose  of,  and 
Stafutor\  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  (..umniission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  1\'  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Ruje 
Change 

1 .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  adopt  Chapter  19  of  the  ISE 
rules,  governing  operation  of  the 
Linkage.  These  rules  implement  the 
Plan  for  the  Purpose  of  Creating  and 
Operating  an  Intermarket  Options 
Linkage  (the  "Plan"). '  The  Exchange  is 
proposing  the  following  five  new  rules: 

•  ISE  Rule  1900,  Definitions:  This 
proposed  rule  contains  definitions 
unique  to  the  Linkage;  all  other 
definitions  in  the  Exchange's  rules 
continue  to  apply  to  this  chapter. 
Generally,  these  definitions  would 
incorporate  into  the  Exchange's  rules 
the  definitions  contained  in  the  Plan. 

•  ISE  Rule  1901,  Operation  of  the 
Linkage:  This  rule  would  incorporate 
Section  7  of  the  Plan  into  the  ISE's 
rules.  It  would  establish  the  conditions 
pursuant  to  which  market  makers  may 
enter  Linkage  orders  and  imposes 
obligations  on  the  Exchange  on  how  it 


^  Approved  by  the  Commission  in  Exchange  Act 
Release  No.  43086  (|iily  28,  2000),  65  FR  48023 
(August  4,  2000).  as  subsequently  amended.  See 
Securities  Exchange  Act  Release  No.  44482  (June 
27,  2001),  66  FR  35470  (July  5,  2001)  ("Initial 
Amendment  Order")  and  Securities  Exchange  Act 
Release  No.  46001  (May  30,  2002),  67  FR  38687 
(June  5,  2002).  In  addition,  this  proposed  rule 
change  reflects  additional  changes  to  the  Plan  that 
the  ISE  is  filing  concurrently  with  this  filing.  Such 
pending  changes  are  noted  in  the  discussion  of  the 
proposals. 


must  process  incoming  Linkage  orders. 
Pursuant  to  a  proposed  amendment  to 
the  Plan  being  submitted  concurrently 
with  this  filing,  the  proposed  rule 
pro\  ide^  that  a  member  of  the  ISE  may 
reject  an  execution  of  certain  Linkage 
orders  received  more  than  20  seconds 
after  sending  the  order.  This  would  be 
a  reduction  from  the  30  seconds 
currentlv  in  the  Plan 

•  ISE  Rule  1902,  Order  Protection: 
This  proposed  rule  contains  the  trade- 
through  provisions  required  under 
Section  8(c)  of  the  Plan.  First,  it  would 
establish  a  general  standard  that 
members  should  avoid  trade-throughs 
(defined  in  ISE  Rule  1900  to  be  a  trade 
at  a  price  inferior  to  the  national  best 
bid  and  offer).  If  a  member  does  effect 
a  trade-through,  the  member  would  be 
responsible  for  satisfying  a  member  of 
another  exchange  pursuant  to 
paragraphs  (a)(2j  and  (c)  of  the  rule, 
subject  to  the  exceptions  in  paragraph 
(b)  of  the  rule.  Both  the  satisfaction 
procedures  and  the  exceptions  to  the 
satisfaction  requirements  would 
incorporate  the  relevant  provision  of  the 
Plan,  Finally,  paragraph  (d)  of  the  rule 
would  establish  potential  regulatory 
liability  for  members  who  repeatedly 
trade  through  other  exchanges,  whether 
or  not  the  exchanges  traded  through 
participate  in  the  Linkage.  This 
proposed  rule  also  reflects  two  pending 
amendments  to  the  Plan: 

As  with  ISE  Rule  1901,  this  proposed 
rule  reflects  the  pending  amendment  to 
reduce  from  30  seconds  to  20  seconds 
the  time  period  a  member  must  wait  for 
a  response  to  a  Linkage  order.  If  the 
member  does  not  receive  the  response 
within  30  seconds,  the  member  can 
trade  through  the  non-responding 
exchange  without  liability. 

In  addition,  this  proposed  rule  reflects 
a  pending  Plan  amendment  that  would 
limit  liability  for  trade-throughs  in  the 
last  few  minutes  of  a  trading  day  to  10 
contracts  per  exchange.  The  purpose  of 
that  amendment  is  to  provide  protection 
for  small  customer  orders,  but  also  to 
limit  the  potential  risk  to  members  who 
may  not  be  able  to  hedge  options 
positions  they  assume  near  the  close  of 
trading, 

•  ISE  Rule  1903,  Locked  and  Crossed 
Markets:  This  proposed  rule  implements 
Section  7{a)(i)(C)  of  the  Plan  by 
indicating  that  locked  and  crossed 
markets  should  be  avoided  and 
providing  procedures  to  unlock  and 
uncross  markets  that  do  occur. 

•  ISE  Rule  1904.  Limitation  on 
Principal  Order  Access:  This  proposed 
rule  codifies  the  "80/20  Test"  contained 
in  Section  8(b)(iii)  of  the  Plan. 
Specifically,  a  market  maker  on  the 
Exchange  would  be  restricted  from 


sending  principal  orders  (other  than  P/ 
A  orders,  which  reflect  unexecuted 
customer  orders)  through  the  Linkage  if 
the  market  maker  effects  less  than  80 
percent  of  specified  order  flow  on  the 
Exchange.  The  Exchange  would  apply 
this  test  on  a  calendar  quarter  basis. 

With  respect  to  the  proposed  fee 
change,  the  Exchange  is  proposing  to 
clarify  that  its  existing  fees  will  apply  to 
Principal  Orders  ("P  Orders  ")  and 
Principal  Acting  as  Agent  Orders  ("P/A 
Orders").  Thus,  market  makers  on  other 
exchanges  sending  orders  for  their  own 
account  to  the  ISE  would  pay  the  same 
fees  that  the  ISE  levies  generally  on  all 
non-customer  transactions.  Today,  these 
fees  are  applicable  to  such  market  maker 
transactions  if  they  send  their  orders  to 
the  ISE  through  existing  order-routing 
facilities.  These  fees  also  are  the  same 
fees  applicable  to  ISE  market  makers. 
The  Exchange  believes  that  it  is 
appropriate  to  charge  market  makers  on 
the  other  exchanges  the  same  fees 
members  pay  for  proprietary' 
transactions  when  such  market  makers 
access  the  liquidity  available  on  the  ISE. 

This  proposal  also  specifies  that  the ' 
existing  ISE  fees  would  not  apply  to 
Satisfaction  Orders.  The  Plan 
amendments  pending  at  the 
Commission  would  prohibit  a  Party  to 
the  Plan  from  charging  a  fee  to  a 
member  of  another  exchange  that  is 
seeking  to  satisfy  customer  orders  on  its 
book  that  were  traded-through. 

2.  Basis 

The  Exchange  believes  that  the  basis 
under  the  Exchange  Act  for  the  Linkage 
rules  generally  is  the  requirement  under 
Section  6(b)(5)''  that  an  exchange  have 
rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  for  a  free 
and  open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
proposed  fee  change  is  based  on  Section 
6(b)(4)'^  that  requires  an  exchange  to 
have  an  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities.  With/espect  to  the 
proposed  disciplinary  sanctions  for 
engaging  in  a  pattern  of  trade-throughs. 


M5  U.S.C.  78«bK5). 
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the  propusal  is  based  on  Soction  blbjlbj' 
that  requires  an  exchange  to  have  rules 
that  provide  for  the  appropriate 
discipline  of  members  for  violations  of 
the  Exchange  Act.  the  rules  and 
regulation  thereunder,  and  the  rules  of 
the  Exchange. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self- Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

HI   Datp  of  EfFectivpness  of  the 

l'!n|Misfil  Kulc  (,han'4»'  ''lul   I  inimu  Int 
Loruinissiiin   \i  tidii 

VVituiii  .1D  (l■ly^  ui  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  such  proposed 
rule  change;  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

rV.  SuIk  it.ilioii  n!  (  utniiH'iits 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


dvaiidbiL-  lur  inspection  and  copying  in 
the  Conunissions  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No.  SR- 
lSE-2002-19  and  should  be  submitted 
by  January  16,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McF.ir!iinH 
Deputy  Secretary 

(FR  Doc.  02-32471  Filed  12-24-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Release  No   34  47021    File  Nos   SR- 
NASD  2002    162    SR    NYSE    2002    36] 

Self-Regulatory  Organizations.  Notice 
of  Extension  of  Comment  Period  tor 
\he  Proposed  Rule  Changes  by  the 
National  Association  of  Securities 
Dealers.  Inc  and  New  York  Stock 
Exchange.  Inc  Relating  to  Supervisory 
Control  Amendments 

De<:ember  18.  2002. 

On  August  16,  2002,  the  New  York 
Stock  Exchange  ("NYSE"  or 
"Exchange"),  and  on  November  4,  2002 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  proposed  ruh 
changes  pursuant  to  Section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,- 
regarding  the  supervisory  and 
supervisory  control  procedures  of 
member  firms.  A  complete  description 
of  the  proposed  rule  changes  is  found  in 
the  notices  of  filing,  which  were 
published  in  the  Federal  Register  on 
November  27,  2002. '  The  comment 
periods  expire  on  December  18,  2002. 

To  give  tne  public  additional  time  to 
comment  on  the  proposed  rule  changes, 
the  Commission  has  decided  to  extend 
the  comment  periods  pursuant  to 
Section  19(b)(2)  of  the  Act.-« 
Accordingly  the  comment  periods  shall 
be  extended  until  January  17.  2003. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 


including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Ex(  h hil'  i  .ommission, 
450  Fifth  Street,  NW     V\  .shington,  DC 
20549-0609.  Qjpn-     *  !h>  submission, 
all  subsequent  amt'iKimcnts.  all  written 
statements  with  respt.-ct  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2002-36  or  SR-NASD-2002- 
162  and  should  be  submitted  by  January 
17, 2003 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretan. 
(FR  Doc.  02-32473  Filed  12-24-02:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-*7022.  File  No   SR-NASD- 
2002-158] 

Self-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers.  Inc   Relating  to  the 
Establishment  of  a  Nasdaq  Official 
Closing  Price  and  a  Trade  Report 
Modifier  With  Which  To  Identity  That 
Price  to  the  Public 

December  18.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
1,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary,  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  items  I,  II,  and 
III  below,  which  items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 


5  17CFR200..30-3(a)(12). 
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comments  on  the  proposed  rule  change 

from  interested  persons 

I.  Self-Regulator\'  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  establish  a 
Nasdaq  nfficial  Closing  Price  ('NOCP"). 
and  a  trade  report  modifier  with  which 
to  identify  that  price  to  the  public. 
Nasdaq  would  program  its  proprietar\' 
systems  to  append  the  new  modifier — 
".M"  for  Market  Close — to  one  trade 
report  message  in  each  Nasdaq  National 
Market  and  SmallCap  security  to 
identif\-  it  as  the  NOCP  m  that  security. 
The  dissemination  of  the  NOCP  would 
not  affect  the  consolidated  last  sale 
pnre  disseminated  pursuant  to  the 
HdtKjnal  market  s\stem  plan  go\erning 
trading  of  Nasdaq  securities  ("Nasdaq 
UTP  Plan")  or  the  last  sale  price  of  any 
exchange  that  is  a  member  of  that  plan. 

II.  S«?lf-Regulatorv  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

in  it>  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Background 

Currently,  Nasdaq  does  not  have  an 
official  closing  price.  Instead,  market 
participants  generally  use  a  last  sale 
[)rice  that  vendors  identif\  from  among 
the  last  sale  prices  that  Nasdaq 
disseminates  in  its  role  as  the  Exclusive 
Securities  Information  Process  ("ESIP") 
for  the  Nasdaq  UTP  Plan.  As  the  ESIP 
Nasdaq  currently  disseminates  a 
consolidated  last  sale  price 
("Consolidated  Close"),  w'hich  is  the 
price  (if  the  last  trade  reported  to  the 
ESIP  b\  an\  I'TP  Participant  prior  to 
4:01  ;3[)  p.m.  In  addition,  Nasdaq 
disseminates  the  last  sale  price  of  each 
mdividual  participant  in  the  Nasdaq 
LTTP  Plan  (-Individual  Market  Close"). 
ini  hiding  Nasdaq,  which  is  the  price  of 
the  last  trade  reported  by  each 
individual  Participant  market  center 
prior  to  4:01:30  p.ni  Nasdaq  market 
participants  rely  on  either  the 


Consolidated  Close  or  Nasdaq's 
Individual  Market  Close  for  many  post- 
close  activities,  including  pricing 
indices,  large  institutional  orders 
(commonly  called  "market-on-close 
orders"),  and  mutual  fund  values.  The 
Consolidated  Close  is  the  primary 
measure  of  the  market  for  a  variety  of 
constituents,  including  sell-side  and 
buy-side  institutions,  market  indexers, 
securities  issuers,  and  indi\  idual 
investors. 

Despite  their  widespread  acceptance, 
the  Consolidated  Close  and  Nasdaq 
Individual  Market  Close  are  imperfect 
measures  of  the  value  of  Nasdaq  issues 
at  the  close  of  normal  market  hours.  For 
instance,  the  Consolidated  Close  is 
somewhat  arbitrary'  in  that  it  is  simply 
the  price  of  the  final  unmodified  trade 
to  be  reported  to  Nasdaq  prior  to  4:01:30 
p.m.  by  any  Nasdaq  member  or  UTP 
Exchange.  Due  to  wide  disparities  in  the 
speed  at  which  market  participants 
report  trades  within  Nasdaq's  90-second 
trade  reporting  window,  trades  reported 
at  4:01:30  p.m  can  be  significantly  away 
from  the  market  when  it  closes  at 
4:00:00  p  m   In  addition,  although 
Nasdaq  has  traditionally  monitored  the 
Consolidated  Close  to  guard  against  the 
prospect  of  gaming,  as  a  result  of 
(  hanges  to  the  Nasdaq  UTP  Plan. 
Nasdaq  no  longer  performs  that  function 
on  behalf  of  other  UTP  Plan 
Participants.  As  a  result,  Nasdaq  is 
concerned  that  the  Consolidated  Close 
may  no  longer  reliably  and  accurately 
reflect  each  security's  value  at  the  close 
of  the  market. 

Mechanics  of  the  Proposal 

Nasdaq  proposes  to  replace  the 
methodology  currently  used  to  calculate 
Nasdaq's  Individual  Market  Close  with 
the  NOCP  methodology  described 
below.  The  NOCP  would  be  based  on 
the  price  of  the  last  unmodified  trade 
reported  to  Nasdaq's  proprietan'  trade 
reporting  system — Automated 
Confirmation  Transaction  Svstem  or 
"ACT  ■—at  or  before  4:00:02  p.m.  (the 
"Predicate  Trade").  Nasdaq  systems 
would  'normalize"  the  price  of  the 
Predicate  Trade  by  comparing  it  to 
Nasdaq's  best  bid  and  ask  prices  (i.e., 
the  best  prices  displayed  by  all 
SuperMontage  participants)  at  the  time 
the  Predicate  Trade  was  reported,  or  by 
comparing  it  to  the  Nasdaq  best  bid  and 
offer  at  4:00:00  p.m.  for  trades  reported 
after  that  time  ("Predicate  BBO").^  If  the 
price  of  the  Predicate  Trade  falls  at 
either  side  of  or  within  the  Predicate 


BBO.  that  price  becomes  the  NOCP.  If 
the  price  of  the  Predicate  Trade  falls 
outside  the  Predicate  BBO,  Nasdaq 
would  adjust  it  up  to  the  Predicate  BBO 
bid  if  it  is  below  the  bid  price  or  dowTi 
to  the  Predicate  BBO  ask  if  it  is  above 
the  ask  price.  As  described  in  more 
detail  below,  the  NOCP  methodology 
would  only  impact  the  Individual 
Market  Close  for  Nasdaq;  it  would  not 
impact  the  Consolidated  Close  or 
Individual  Market  Closes  of  the  UTP 
Exchanges  that  are  disseminated  by  the 
ESIP. 

The  Predicate  Trade  can  be  any  trade 
that  currently  updates  the  Individual 
Market  Close  for  Nasdaq,  subject  to 
certain  limitations.  First,  Nasdaq  would 
only  consider  trades  submitted  with  the 
Nasdaq  market  center  identifier. 
Specifically.  Nasdaq  would  only 
consider  trade  reports  submitted  to 
ACT,  either  by  NASD  members  or  by 
UTP  Exchanges  that  use  Nasdaq's 
proprietary  execution  systems.  Nasdaq 
would  not  consider  trades  reported  by 
NASD  members  to  any  venue  outside  of 
Nasdaq,  including  the  NASD 
Alternative  Display  Facility  or  other 
UTP  Exchanges,  nor  would  it  consider 
any  trades  reported  by  UTP  Exchanges 
not  executed  through  Nasdaq 
proprietary'  systems.  Thus,  if  no  NASD 
member  reports  a  trade  in  a  given 
security  to  Nasdaq  prior  to  4:00:02  p.m.. 
Nasdaq  would  report  no  NOCP  in  that 
security. 

Second.  Nasdaq  would  only  consider 
unmodified  trades  reported  at  or  before 
4:00:02  p.m.  Nasdaq  chose  4:00:02  p.m. 
as  the  proper  reference  point  to  provide 
every  trade  type  a  reasonable  chance  to 
set  the  close.  "The  current  close 
disadvantages  certain  trade  types  that 
are  reported  too  quickly  to  set  the 
closing  price,  such  as  trades  reported 
via  Nasdaq  execution  systems  or  by 
market  participants'  own  automated 
systems,  which  often  report  trades 
almost  instantly.  In  fact,  NASD 
members  report  over  90  percent  of 
trades  to  Nasdaq  within  two  seconds  of 
execution,  despite  Nasdaq's  90-second 
trade  reporting  window.  Nasdaq 
believes  that  unmodified  trades  would 
more  accurately  reflect  the  true  state  of 
the  market  at  the  close  of  normal  market 
hours.  Thus,  Nasdaq  would  not  consider 
trade  reports  submitted  after  4:00:02 
p.m.  emd,  with  one  exception,  it  would 
not  consider  any  trades  reported  with  a 
modifier,  such  as  a  T  (after  normal 
market  hours),  .OR  (out  of  range),  or 
.PRP  (prior  reference  price).* 


^Nasdaq  Market  participants  would  not  have  the 
ability  to  apptend  the  new  modifier  to  trade  reports: 
only  Nasdaq  trade  reporting  systems  would  append 
this  modifier,  and  only  for  transactions  in  Nasdaq 
National  Market  and  SmallCap  Market  securities. 


*  Nasdaq  would  consider  a  trade  submitted  to 
Nasdaq  with  a  SLX)  modifier  (reported  more  than 
90  seconds  after  execution)  or  a  .PRP  modifier  to 
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Third.  Nasdaq  would  adjust  the  NOCP 
only  if  the  Predicate  Trade  is  cancelled 
or  corrected  by  4:30:00  p.m.,  even 
though  Nasdaq  would  continue  to 
accept  trade  cancel  and  correction 
messages  via  ACT  until  5:15:00  p.m.  If. 
between  4:00:02  p.m.  and  4:30:00  p.m.. 
a  market  participant  enters  a  cancel  or 


correct  message  regarding  the  Predicate 
Trade,  Nasdaq  would  process  that 
message,  and  recalculate  the  NCX]P. 
Nasdaq  would  not  consider  in  the  NOCP 
calculation  any  cancel  or  correct 
message  that  arrives  after  4:30:00  p.m. 
Nasdaq  believes  4:30:00  p.m.  is  the 
proper  deadline  because  data  vendors. 


mutual  funds,  and  investors  need  a 
timely,  definitive  closing  price,  and, 
even  on  busy  days,  Nasdaq  receives  over 
99  percent  of  cancels  and  corrections 
before  4:30  p.m. 
Consider  the  following  example: 


Time  of  report 


3:59:55 
3:59:58 
4:00:00 
4:00:01 
4:00:03 
4:01:29 


Price  of  report 


19.98 

20.00  SLD 

20.02 

20.05 

20.02 

19.95 


Market  center 


Nasdaq 
Nasdaq 
NASD  .. 
CINN  ... 
Nasdaq 
CINN  .  . 


Concurrent 
BBO 


20  00-20.02 

19.99-2001 
20.01-20  02 
19.99-20.01 
2001-20  02 
1999-2001 


In  this  scenario,  Nasdaq's  Individual 
Market  Close,  under  the  proposed  NOCP 
methodology,  would  be  20.00,  whereas 
the  Nasdaq  Individual  Market  Close 
under  the  current  methodology  would 
be  20.02  and  the  Consolidated  Close 
would  be  19.95.  The  Predicate  Trade 
would  be  the  trade  reported  at  3:59:55 
p.m.;  the  Predicate  BBO  would  be 
20.00-20.02;  and  the  Nasdaq  NOCP 
would  result  from  normalizing  the  19.98 
price  up  to  the  Predicate  BBO  of  20.00. 
The  NASD  and  CINN  prints  are  not 
eligible  to  be  the  Predicate  Trade 
because  UTP  Exchanges  reported  them 
to  the  ESIP.  not  to  ACT.  Nor  is  the 
3:59:59  p.m.  trade  eligible  since  it  has 
an  .SLD  modifier  appended.  The  4:00:03 
p.m.  and  4:01:29  p.m.  trades  are 
ineligible  because  they  were  reported 
after  4:00:02  p.m. 

Impact  on  the  Consolidated  Last  Sale 
Calculation 

The  NOCP  would  not  be  eligible  to  set 
the  Consolidated  Close  under  the 
Nasdaq  UTP  Plan,  although  the 
Predicate  Trade  would  be  eligible  as  are 
all  unmodified  trade  reports.  While  the 
NOCP  is  based  on  an  actual  trade,  it  is 
not  necessarily  an  actual  trade  price. 
Therefore,  Nasdaq  believes  that 
including  it  in  the  Consolidated  Close  is 
not  consistent  with  the  Nasdaq  UTP 
Plan.  U  would  also  give  Nasdaq  an 
unfair  advantage  by  manufacturing  an 
additional  opportunity  for  Nasdaq  to  set 
the  Consolidated  Close.  To  avoid  that 
result,  Nasdaq  would  append  the  M 
modifier  and  publish  it  with  a  trade  size 
of  zero  to  signal  to  the  ESIP  and  vendors 
not  to  include  it  in  the  Consolidated 
Close  calculation.  The  NOCP  would,  on 
the  other  hand,  be  used  to  populate  the 
Nasdaq  Individual  Market  Close  field 


that  the  ESIP  currently  disseminates. 
The  Predicate  Trade  would  be  reported 
to  the  ESIP  according  to  Nasdaq's 
existing  trade  reporting  rules  and  it 
would  be  eligible  to  set  the 
Consolidated  Close,  as  it  would  be 
today. 

Nasdaq  recognizes  that  it  must 
educate  investors  and  vendors  about  its 
new  NOCP  and  the  M  modifier  to  avoid 
creating  confusion.  Currently,  the 
Nasdaq  ESIP  disseminates  a  Closing 
Trade  Summary  Report  that  includes 
the  Consolidated  Close  as  well  as  the 
Individual  Market  Closes  for  Nasdaq 
and  for  each  UTP  Exchange  that  trades 
Nasdaq  securities.  If  this  proposal  is 
approved,  the  Individual  Market  Close 
field  for  Nasdaq  in  the  Closing  Trade 
Summary  Report  would  contain  the 
NOCP  in  place  of  its  last  sale  price. 
Neither  the  Consolidated  Close  nor  any 
of  the  Individual  Market  Closes  for  any 
UTP  Exchange  would  be  affected  by  this 
proposal. 

Tne  Nasdaq  ESIP  is  engaged  in  a 
development  effort  to  accommodate  the 
new  trade  modifier  and  its  treatment  in 
the  consolidated  data  streams.  Nasdaq 
has  also  discussed  the  addition  of  the 
new  .M  trade  modifier  with  the  UTP 
Operating  Committee,  and  has  made  it 
clear  that  any  UTP  participant  can  use 
the  new  trade  modifier  if  it  chooses. 

2.  Statutory  Basis 

Nasdaq  believes  the  proposed  rule 
change  is  consistent  with  the  provision.^ 
of  sections  15A  of  the  Act  ■'  in  general, 
and  with  section  1 5 A(b)(6)  of  the  Act  "^ 
in  particular,  because  it  is  designed, 
among  other  things,  to  protect  investors 
and  the  public  interest.  Nasdaq's  current 
proposal  is  consistent  with  the  NASD's 
obligations  under  these  provisions  of 
the  Act  because  it  woultl  result  in  the 


public  dissemination  of  information  that 
more  accurately  reflects  the  trading  in  a 
particular  security  at  the  close. 
Furthermore,  to  the  extent  a  security  is 
a  component  of  an  index,  the  index 
would  more  accurately  reflect  the  value 
of  the  market,  or  segment  of  the  market, 
the  index  is  designed  to  measure.  The 
corresponding  result  should  be  trades, 
or  other  actions,  executed  at  prices  more 
reflective  of  the  current  market  when 
the  price  of  an  execution,  or  other 
action,  is  based  on  the  last  sale,  the  high 
price  or  low  price  of  a  security,  or  the 
value  of  an  index. 

Nasdaq  also  believes  the  proposal  is 
consistent  with  the  NASD's  obligations 
under  its  transaction  reporting  plan  for 
Nasdaq  National  Market  System 
securities  approved  by  the 
Commission." 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 

ruin  chance. 

Ill    Datf  of  Kftei  tiveness  of  the 
Prii[)i)s»'(l  Kult'  Chanijc  and  Timing  for 
Commt.vsiun  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 


be  the  Predicate  Trade  if,  and  only  if,  il  is  the  only 
trade  of  the  day  by  any  market  participant.  In  that 


case,  the  Predicate  BBO  would  be  the  BBO  at  the 
lime  the  trade  was  reported. 
•>15U.S.C.  780-3 


«15ll.S.C.  7Bo-3(b)(6). 

'.See  Sec:urities  Exchange  Act  Release  No.  18590 
(March  24.  1982).  47  FR  13617  (March  31.  1982). 
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longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as-to  which  Nasdaq  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  di'iappr()\ed 

IV,  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  w  ithheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
ilie  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-158  and  should  be 
submitted  by  lanuar\'  16.  2003. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.** 

Margaret  H.  McFarland. 

Deputy  Secretary 

(FR  Doc.  02-32532  Filed  12-24-02;  8:45  am] 
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COMMISSION 
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2002-54] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.  Relating  to 
Exchange  Rules  for  the  Options 
Intermarket  Linkage 

December  18,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
securities  Exchange  Act  of  1934 
("Act") '  and  rule  19b-4  thereunder.^ 


''17CFR200  30-3(a)(12) 
'  15  U.S.C.  78s(b)(l). 
si7CFR240.19b-4. 


notice  is  hereby  given  that  on 
September  26,  2002,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission  "  or  "SEC") 
the  proposed  rule  change  as  described 
in  items  1.  II.  and  II]  below,  which  items 
have  been  prepared  by  the  self- 
regulatory'  organization. 

The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substante  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  adopt  new 
rules  relating  to  the  operation  of  the 
Options  Intermarket  Linkage.  The  text  of 
the  proposed  rule  change  is  below; 
proposed  new  language  is  italicized. 
*         *         *         »         * 

Intermarket  Linkage 
Definitions 

Rule  6.92(a).  The  following  terms 
have  the  meaning  specified  in  this  rule 
solely  for  the  purposes  of  rules  6.92 — 
6.95'.  ' 

(Ij  "Aggrieved  Party"  means  a 
Member  of  a  Participant  Exchange 
whose  bid  or  offer  was  traded-through. 

(2)  "Block  Trade"  means  a  trade  on 
a  Participant  Exchange  that: 

(i)  Involves  500  or  more  contracts  and 
has  a  premium  value  of  at  least 
$150,000: 

(ii)  Is  effected  at  a  price  outside  of  the 
NBBO:  and 

(Hi)  Involves  either: 

(A)  A  cross  (where  a  Member  of  the 
Participant  Exchange  represents  all  or  a 
portion  of  both  sides  of  the  trade),  or 

(B)  Any  other  transaction  (i.e.,  in 
which  such  Member  represents  an  order 
of  block  size  on  one  side  of  the 
transaction  only)  that  is  not  the  result  of 
an  execution  at  the  current  bid  or  offer 
on  the  Participant  Exchange. 

Contemporaneous  transactions  at  the 
same  price  on  a  Participant  Exchange 
will  be  considered  a  single  transaction 
for  the  purpose  of  this  definition. 

(3)  "Broker/Dealer"  means  an 
individual  or  organization  registered 
with  the  United  States  Securities  and 
Exchange  Commission  in  accordance 
with  section  15(bl(l)  of  the  Exchange 
Act  or  a  foreign  broker  or  dealer  exempt 
from  such  registration  pursuant  to  rule 
15a-6  under  the  Exchange  Act. 

(4)  "Complex  Trade"  means  the 
execution  of  an  order  in  an  option  series 
in  conjunction  with  the  execution  of  one 
or  more  related  orders  in  different 
option  series  in  the  same  underlying 
security  occurring  at  or  near  the  same 


time  for  the  equivalent  number  of 
contracts  and  for  the  purpose  of 
executing  a  particular  investment 
strategy. 

(5)  "Crossed  Market"  means  a 
quotation  in  which  the  Exchange 
disseminates  a  bid  (or  offer)  in  a  series 
of  an  Eligible  Option  Class  at  a  price 
that  is  greater  than  (or  less  than)  the 
price  of  the  offer  (or  bid)  for  the  series 
then  being  displayed  by  another 
Participant  Exchange. 

(6)  "Customer"  means  an  individual 
or  organization  that  is  not  a  Broker/ 
Dealer.  Used  with  reference  to  a  Linkage 
Order,  it  means  an  order  which,  if 
executed,  would  result  in  the  purchase 
or  sale  for  an  account  in  which  no 
Broker/Dealer  has  an  interest. 

(7)  "Eligible  Market  Maker. "  with 
respect  to  an  Eligible  Option  Class, 
means  a  market  maker  that: 

(i)  Is  assigned  to,  and  is  providing 
two-sided  quotations  in,  the  Eligible 
Option  Class: 

(ii)  Is  logged  on  to  participate  in  Auto- 
Ex  in  such  Eligible  Option  Class:  and 

(Hi)  Is  in  compliance  with  the 
requirements  of  rule  6.95  (relating  to 
limitation  on  principal  order  access). 

(8)  "Eligible  Option  Class"  means  all 
option  series  overlying  a  security  (as 
that  term  is  defined  in  section  3(a)(l  0) 
of  the  Exchange  Act)  or  group  of 
securities,  including  both  put  options 
and  call  options,  which  class  is  traded 
on  the  Exchange  and  at  least  one  other 
Participant  Exchange. 

(9)  "Firm  Customer  Quote  Size"  with 
respect  to  a  P/A  Order  means  the  lesser 
of  (a)  the  number  of  option  contracts 
that  the  Participant  Exchange  sending  a 
PI  A  Order  guarantees  it  will 
automatically  execute  at  its 
disseminated  quotation  in  a  series  of  an 
Eligible  Option  Class  for  Customer 
orders  entered  directly  for  execution  in 
that  market;  or  (b)  the  number  of  option 
contracts  that  the  Participant  Exchange 
receiving  a  P/A  Order  guarantees  it  will 
automatically  execute  at  its 
disseminated  quotation  in  a  series  of  an 
Eligible  Option  Class  for  Customer 
orders  entered  directly  for  execution  in 
that  market.  This  number  will  be  at  least 
10. 

(10)  "Firm  Principal  Quote  Size" 
means  the  number  of  option  contracts 
that  a  Participant  Exchange  guarantees 
it  will  execute  at  its  disseminated 
quotation  for  incoming  Principal  Orders 
in  an  Eligible  Option  Class.  This  number 
will  be  at  least  1 0. 

(11)  "Linkage"  means  the  systems  and 
data  communications  network  that  link 
electronically  the  Participant  Exchanges 
for  the  purposes  specified  in  the  Plan. 

(12)  "Linkage  Order"  means  an  order 
routed  througfi  the  Linkage  as  permitted 


7H844 


H'd.T.il   Kf.^ist.T    Vol.  67,  No.  248/Thurs.l 


ii\ 


n 


rt  fllit 


•(10.:    N'itp 


under  thu  flan,  there  are  inree  types  of 
Linkage  Orders: 

(i)  "Principal  Acting  as  Agent  l"P/A  ") 
Order. "  which  is  an  order  for  the 
principal  account  of  a  Lead  Market 
Maker  (or  equivalent  entity  on  another 
Participant  Exchange  that  is  authorized 
to  represent  Customer  orders),  reflecting 
the  terms  of  a  related  unexecuted 
Customer  order  for  which  the  Lead 
Market  Maker  is  acting  as  agent: 

an  "Principal  Order."  which  is  an 
order  for  the  principal  account  of  an 
Eligible  Market  Maker  (or  equivalent 
entity  on  another  Participant  Exchange! 
and  is  not  a  PI  A  Order:  and 

I  Hi)  "Satisfaction  Order."  which  is  an 
order  sent  through  the  Linkage  to  notify 
a  Participant  Exchange  of  a  Trade- 
Through  and  to  seek  satisfaction  of  the 
liability  arising  from  that  Trade- 
Through. 

(13)  "Locked  Market"  means  a 
quotation  in  which  the  Exchange 
disseminates  a  bid  (or  offer)  in  a  series 
of  an  Eligible  Option  Class  at  a  price 
that  equals  the  price  of  the  offer  (or  bid) 
for  the  series  then  being  displayed  from 
another  Participant  Exchange. 

(13 A)  "Member  '  has  the  meaning  as 
set  forth  in  section  (3)(a)(3)(AI  of  the 
Exchange  Act. 

(14)  "NBBO"  means  the  nationcti  best 
bid  and  offer  in  an  option  series  as 
calculated  by  a  Participant  Exchange. 

(15)  "Non-Firm"  means,  with  respect 
to  quotations,  that  Members  of  a 
Participant  Exchange  are  relieved  of 
their  obligation  to  be  firm  for  their 
quotations  pursuant  to  Rule  1  lAcl-1 
under  the  Exchange  Act. 

(16)  "Participant  Exchange"  means  a 
registered  national  securities  exchange 
that  is  a  party  to  the  Plan. 

(1 7)  "Plan '"  means  the  Plan  for  the 
Purpose  of  Creating  and  Operating  an 
Intermarket  Option  Linkage,  as  such 
plan  may  be  amended  from  time  to 
time. 

(18)  "Reference  Price"  means  the 
limit  price  attached  to  a  Linkage  Order 
by  the  sending  Participant  Exchange. 
Except  with  respect  to  a  Satisfaction 
Order,  the  Reference  Price  is  equal  to 
the  bid  disseminated  by  the  receiving 
Participant  Exchange  at  the  time  that 
the  Linkage  Order  is  transmitted  in  the 
case  of  a  Linkage  Order  to  sell  and  the 
offer  disseminated  by  the  receiving 
Participant  Exchange  at  the  time  that 
the  Linkage  Order  is  transmitted  in  the 
case  of  a  Linkage  Order  to  buy.  With 
respect  to  a  Satisfaction  Order,  the 
Reference  Price  is  the  bid  or  offering 
price  disseminated  by  the  sending 
Participant  Exchange  that  was  traded- 
through.  except  in  the  case  of  a  Trade- 
Through  that  is  a  Block  Trade,  in  which 
case  the  Reference  Price  will  be  the 


price  of  the  Block  Trade  that  caused  the 
Trade-Through. 

(19)  "Trade-Through"  means  a 
transaction  in  an  option  series  at  a  price 
that  is  inferior  to  the  NBBO 

(20)  "Third  Participating  Market 
Center  Trade-Through"  means  a  Trade- 
Through  in  a  series  of  an  Eligible  Option 
Class  that  is  effected  by  executing  a 
Linkage  Order,  and  such  execution 
results  in  a  sale  (or  purchase)  at  a  price 
that  is  inferior  to  the  best  bid  (or  offer) 
being  disseminated  by  another 
Participant  Exchange. 

(21)  "Verifiable  Number  of  Customer 
Contracts"  means  the  number  of 
Customer  contracts  in  the  book  of  a 
Participant  Exchange. 

Operation  of  the  Linkage 

Rule  6.93     By  subscribing  to  the  Plan, 
the  Exchange  has  agreed  to  comply 
with,  and  enforce  compliance  by  its 
Members  with,  the  Plan.  In  this  regard, 
the  following  will  apply: 

(a)  Pricing.  Members  may  send  PI  A 
Orders  and  Principal  Orders  through  the 
Linkage  only  if  such  orders  are  priced  at 
the  NBBO. 

(b)  PI  A  Orders. 

(1)  Sending  of  PI  A  Orders  for  Sizes  No 
Larger  than  the  Finn  Customer  Quote 
Size.  A  Lead  Market  Maker  may  send 
through  the  Linkage  a  PI  A  Order  for 
execution  in  the  automatic  execution 
system  of  a  Participant  Exchange  if  the 
size  of  such  PI  A  Order  is  no  larger  than 
the  Firm  Customer  Quote  Size.  Except 
as  provided  in  subparagraph  (b)(2)(ii) 
below,  an  LMM  may  not  break  up  an 
order  of  a  Customer  that  is  larger  than 
the  Firm  Customer  Quote  Size  into 
multiple  PI  A  Orders,  one  or  more  of 
which  is  equal  to  or  smaller  than  the 
Firm  Customer  Quote  Size,  so  that  such 
orders  could  be  represented  as  multiple 
PI  A  Orders  through  the  Linkage. 

(2)  Sending  of  PI  A  Orders  for  Sizes 
Larger  than  the  Firm  Customer  Quote 
Size.  If  the  size  of  a  PI  A  Order  is  larger 
than  the  Firm  Customer  Quote  Size,  a 
Lead  Market  Maker  may  send  through 
the  Linkage  such  PI  A  Order  in  one  of 
two  ways: 

(i)  The  Lead  Market  Maker  may  send 
a  PI  A  Order  representing  the  entire 
Customer  Order.  If  the  receiving 
Participant  Exchange's  disseminated 
quotation  is  equal  to  or  better  than  the 
Reference  Price  when  the  PI  A  Order 
arrives  at  that  market,  that  exchange 
will  execute  the  PI  A  Order  at  its 
disseminated  quotation  for  at  least  the 
Firm  Customer  Quote  Size.  Within  15 
seconds  of  receipt  of  such  order,  the 
receiving  Participant  Exchange  will 
inform  the  Lead  Market  Maker  of  the 
amount  of  the  order  executed  and  the 
amount,  if  any,  that  was  canceled. 


(ii)  Alternatively,  the  Lead  Market 
Maker  may  send  an  initial  PI  A  Order  for 
the  Firm  Customer  Quote  Size  pursuant 
to  subparagraph  (h)(1)  above.  If  the 
Participant  Exchange  executes  the  PI  A 
Order  and  continues  to  disseminate  the 
same  quotation  at  the  NBBO  15  seconds 
after  reporting  the  execution  of  the 
initial  PI  A  Order,  the  Lead  Market 
Maker  may  send  an  additional  PI  A 
Order  to  the  same  Participant  Exchange. 
If  sent,  such  additional  PI  A  Order  must 
be  for  at  least  the  lesser  of  100  contracts 
or  the  entire  remainder  of  the  Customer 
order. 

In  anv  situation  where  a  receiving 
Participant  Exchange  does  not  execute  a 
PI  A  Order  in  full,  such  exchange  will  be 
required  to  move  its  quotation  to  a  price 
inferior  to  the  Reference  Price  of  the  PI 
A  Order. 

(c)  Principal  Orders. 

(1)  Sending  of  an  Initial  Principal 
Order.  An  Eligible  Market  Maker  may 
send  a  Principal  Order  through  the 
Linkage  at  a  price  equal  to  the  NBBO. 
If  the  Principal  Order  is  not  larger  than 
the  Firm  Principal  Quote  Size,  the 
receiving  Participant  Exchange  will 
execute  the  order  in  its  automatic 
execution  system,  if  available,  if  its 
disseminated  quotation  is  » i/iii/  to  or 
better  than  the  price  specitini  m  the 
Principal  Order  when  that  xrdfr  iirrives 
at  the  receiving  Participant  t\>  hniinf  If 
the  Principal  Order  is  largt^r  than  Iht- 
Firm  Principal  Quote  Size,  the  receiving 
Participant  Exchange  will  (a)  execute 
the  Principal  Order  at  its  disseminated 
quotation  for  at  least  the  Firm  Principal 
Quote  Size  and  (b)  within  15  seconds  of 
receipt  of  such  order,  reply  to  the 
sending  Participant  Exchange, 
informing  such  Participant  Exchange  of 
the  amount  of  the  order  that  was 
executed  and  the  amount,  if  any.  that 
was  canceled.  If  the  receiving 
Participant  Exchange  does  not  execute 
the  Principal  Order  in  full,  it  will  move 
its  quote  to  a  price  inferior  to  the 
Reference  Price  of  the  Principal  Order. 

(2)  Receipt  of  Multiple  Principal 
Orders  Once  the  Exchange  provides  an 
automatic  execution  of  a  Principal 
Order  in  a  series  of  an  Eligible  Option 
Class  (the  "initial  execution"),  the 
Exchange  may  reject  any  Principal 
OrdeHs)  in  the  same  Eligible  Option 
Class  sent  by  the  same  Participant 
Exchange  for  15  seconds  after  the  initial 
execution  unless:  (a)  there  is  a  change 
of  price  in  the  Exchange's  disseminated 
offer  (bid)  in  the  series  of  the  Eligible 
Option  Class  in  which  there  was  the 
initial  execution:  and  (bl  such  price 
continues  to  be  the  NBBO.  After  this  15 
second  period,  and  until  the  sooner  of 
(y)  one  minute  after  the  initial  execution 
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ur  (zj  a  change  in  the  Exchange's 
disseminated  bid  (offer),  the  Exchange 
is  not  ob)igated  to  provide  an  automatic 
execution  for  any  Principal  Orders  in 
the  same  Eligible  Option  Class  received 
from  the  Participant  Exchange  that  sent 
the  order  resulting  in  the  initial 
execution,  and  thus  may  treat  any  such 
Principal  Orders  as  being  greater  than 
the  Firm  Principal  Quote  Size. 

(dl  Responses  to  Linkage  Orders. 

(1)  Failure  to  Receive  a  Timely 
Response.  A  Member  who  does  not 
receive  a  response  to  a  P  Order  or  a  PI 
A  Order  witfiin  20  seconds  of  sending 
the  order  may  reject  any  response 
received  thereafter  purporting  to  report 
an  execution  of  all  or  part  of  that  order. 
The  Member  so  rejecting  the  response 
will  inform  the  Exchange  Participant 
sending  that  response  of  the  rejection 
within  15  seconds  of  receipt  of  the 
response. 

12)  Failure  to  Send  a  Timely 
Response.  If  a  Member  responds  to  a  P 
Order  or  PI  A  Order  more  than  20 
seconds  after  receipt  of  that  order,  and 
the  Participant  Exchange  to  whom  the 
Member  responded  cancels  such 
response,  the  Member  will  cancel  any 
trade  resulting  from  such  order  and  will 
report  the  cancellation  to  OPRA. 

(e)  Receipt  of  Linkage  Orders.  The 
Exchange  will  provide  for  the  execution 
of  PI  A  Orders  and  Principal  Orders  if  its 
disseminated  quotation  is  (i)  equal  to  or 
better  than  the  Reference  Price,  and  (ii) 
equal  to  the  then-current  NBBO.  Subject 
to  paragraph  (c),  above,  if  the  size  of  a 
PI  A  Order  or  Principal  Order  is  not 
larger  than  the  Firm  Customer  Quote 
Size  or  Firm  Principal  Quote  size, 
respectively,  the  Exchange  will  provide 
for  the  execution  of  the  entire  order,  and 
vrill  execute  such  order  in  its  automatic 
execution  system  if  that  system  is 
available.  If  the  size  of  a  PI  A  Order  or 
Principal  Order  is  larger  than  the  Firm 
Customer  Quote  Size  or  Firm  Principal 
Quote  Size,  respectively,  the  Lead 
Market  Maker  must  address  the  order 
within  15  seconds  to  provide  an 
execution  for  at  least  the  Firm  Customer 
Quote  Size  or  Firm  Principal  Quote 
Size,  respectively.  If  the  order  is  not 
executed  in  full,  the  Exchange  will  move 
its  disseminated  quotation  to  a  price 
inferior  to  the  Reference  Price. 

Order  Protection 

Rule  6.94     (a)  Avoidance  and 
Satisfaction  of  Trade-Throughs. 

(Ij  General  Provisions.  Absent 
reasonable  justification  and  during 
normal  market  conditions.  Members 
should  not  effect  Trade-Throughs. 
Except  as  provided  in  paragraph  (bl     » 
below,  if  a  Member  effects  a  Trade- 
Thrnuiih  with  respect  to  the  bid  or  offer 


of  a  Participant  Exchange  in  an  Eligible 
Option  Class  and  the  Exchange  receives 
a  Satisfaction  Order  from  an  Aggrieved 
Partv,  either: 

(ij  The  Member  who  initiated  the 
Trade-Through  must  satisfy,  or  cause  to 
be  satisfied,  the  Aggrieved  Party  by 
filling  the  Satisfaction  Order  in 
accordance  with  subsection  (a)(2)  below: 
or 

(ii)  If  the  Member  elects  not  to  do  so 
(and,  in  the  case  of  Third  Participating 
Market  Center  Trade-Through,  the 
Member  obtains  the  agreement  of  the 
contra  party  that  received  the  Linkage 
Order  that  caused  the  Trade-Through), 
then  the  price  of  the  transaction  that 
constituted  the  Trade-Through  will  be 
corrected  to  a  price  at  which  a  Trade- 
Through  would  not  have  occurred.  If  the 
price  of  the  transaction  is  corrected,  the 
Member  correcting  the  price  must  report 
the  corrected  price  to  OPRA,  notify  the 
aggrieved  party  of  the  correction  and 
cancel  the  Satisfaction  Order. 

(2)  Price  and  Size.  The  price  and  size 
at  which  the  Satisfaction  Order  will  be 
filled  are  as  follows: 

(il  Price.  A  Satisfaction  Order  will  be 
filled  at  the  Reference  Price.  However,  if 
the  Reference  Price  is  the  price  of  an 
apparent  Block  Trade  that  caused  the 
Trade-Through,  and  such  trade  was  not, 
in  fact,  a  Block  Trade,  then  the  Member 
may  cancel  the  Satisfaction  Order.  In 
that  case,  the  Member  will  inform  the 
Aggrieved  Party  within  three  minutes  of 
receipt  of  the  Satisfaction  Order  of  the 
reason  for  the  cancellation.  Within  three 
minutes  of  receipt  of  such  cancellation, 
the  Aggrieved  Party  may  resend  the 
Satisfaction  Order  with  a  Reference 
Price  of  the  bid  or  offer  that  was  traded- 
through. 

(ii)  Size.  An  Aggrieved  Party  may  send 
a  Satisfaction  Order  up  to  the  size  of  the 
Verifiable  Number  of  Customer 
Contracts  that  were  included  in  the 
disseminated  bid  or  offer  that  was 
traded  through.  Subject  to  subparagraph 
(2)(i)  above  and  paragraph  (b)  below,  a 
Member  will  fill  in  full  all  Satisfaction 
Orders  it  receives  following  a  Trade- 
Through,  subject  to  the  following 
limitations: 

(A)  If  the  number  of  contracts  to  be 
satisfied  exceeds  the  size  of  the 
transaction  that  caused  the  Trade- 
Through,  the  size  of  the  Satisfaction 
Order(s)  that  must  be  filled  with  respect 
to  each  Participant  Exchange(s)  will  be 
limited  to  the  size  of  the  transaction  that 
caused  the  Trade-Through,  and  the 
remainder  of  any  Satisfaction  Orderfs) 
will  be  canceled; 

(Bi  If  the  transaction  that  caused  the 
Trade-Through  was  for  a  size  larger 
than  the  Firm  Customer  Quote  Size  with 
respect  to  any  of  the  Participant 


Exchangeisj  traded  through,  tne  total 
number  of  contracts  to  be  filled,  with 
respect  to  all  Satisfaction  Orders 
received,  will  not  exceed  the  size  of  the 
transaction  that  caused  the  Trade- 
Through.  In  that  case,  the  Member  will 
fill  the  Satisfaction  Orders  pro  rata 
based  on  the  Verifiable  Number  of 
Customer  Contracts  traded  through  on 
each  Participant  Exchange,  and  will 
cancel  the  remainder  of  such 
Satisfaction  Orderfsj:  and 

(C)  Notwithstanding  paragraphs  (A) 
and  (B)  above,  if  the  transaction  that 
caused  the  Trade-Through  occurred 
during  the  five  minutes  prior  to  the 
regularly-scheduled  close  of  trading  in 
the  principal  market  in  which  the 
underlying  security  is  traded,  the 
maximum  number  of  contracts  to  be 
satisfied  with  respect  to  any  one 
Participant  Exchange  is  10  contracts. 

(3)  Rejection  of  Fills  of  Satisfaction 
Orders.  Within  30  seconds  of  receipt  of 
notification  that  another  Participant 
Exchange  has  filled  a  Member's 
Satisfaction  Order,  the  Member  that  sent 
the  Satisfaction  Order  may  reject  such 
fill,  but  only  to  the  ex-tent  that  either:  (i) 
The  orderfsj  for  the  customer  contracts 
underlying  the  Satisfaction  Order 
already  have  been  filled:  or  (2)  the 
customer  order(s)  to  buy  (sell)  the 
contracts  underlying  the  Satisfaction 
Order  were  canceled. 

(4)  Protection  of  Customers.  Whenever 
subsection  (a)(1)  applies,  if  Customer 
orders  (or  PI  A  Orders  representing 
Customer  orders)  constituted  either  or 
both  sides  of  the  transaction  involved  in 
the  Trade-Through,  each  such  Customer 
order  (or  PI  A  Order)  will  receive: 

(i)  The  price  that  caused  the  Trade- 
Through;  or 

(ii)  The  price  at  which  the  bid  or  offer 
traded  through  was  satisfied,  if  it  was 
satisfied  pursuant  to  subsection  (a)(l)(i), 
or  the  adjusted  price,  if  there  was  an 
adjustment,  pursuant  to  subsection 
(a)(l)(ii). 

Whichever  price  is  most  beneficial  to  the 
Customer  order.  Resulting  differences  in 
prices  will  be  the  responsibility  of  the 
Member  who  initiated  the  Trade- 
Through. 

(b)  Exceptions  to  Trade-Through 
Liability.  The  proxisions  of  subsection 
(a)  pertaining  to  the  satisfaction  of 
Trade-Throughs  will  not  apply  under 
the  following  circumstances: 

(1)  The  Member  who  initiated  the 
Trade-Through  made  every  reasonable 
effort  to  avoid  the  Trade-through,  but 
was  unable  to  do  so  because  of  a 
systemslequipment  failure  or 
malfunction; 

(2)  The  Member  traded  through  the 
market  of  a  Participant  Exchange  to 
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which  such  Member  had  sent  a  VIA 
Order  or  Principal  Order,  and  within  20 
seconds  of  sending  such  order  the 
receiving  Participant  Exchange  had 
neither  executed  the  order  in  full  nor 
adjustedthe  quotation  traded  through 
to  a  price  inferior  to  the  Reference  Price 
of  the  PI  A  Order  or  Principal  Order: 
(31  The  bid  or  offer  traded  through 
was  being  disseminated  from  a 
Participant  Exchange  whose  quotes 
were  Non-Firm  with  respect  to  such 
Eligible  Option  Class: 

(41  The  Trade-Through  was  other  than 
a  Third  Participating  Market  Center 
Trade-Through  and  occurred  during  a 
period  when,  with  respect  to  the  Eligible 
Option  Class,  the  Exchanges  quotes 
were  Non-Firm:  provided,  however,  that 
unless  one  of  the  other  conditions  of  this 
subsection  (b)  applies,  during  any  such 
period:  (i)  Members  must  make  every 
reasonable  effort  to  avoid  trading 
through  the  firm  quotes  of  another 
Participant  Exchange:  and  (HI  it  will  not 
be  considered  an  exception  to 
paragraph  (a)  if  a  Member  regularly 
trades  through  the  firm  quotes  of 
another  Participant  Exchange  during 
such  period: 

(5)  The  bid  or  offer  traded  through 
was  being  disseminated  by  a  Participant 
Exchange  during  a  trading  rotation  in 
the  Eligible  Option  Class: 

(61  The  transaction  that  caused  the 
Trade-Through  occurred  during  a 
trading  rotation: 

(71  The  transaction  that  caused  the 
Trade-Through  was  the  execution  of  a 
Complex  Trade: 

(81  In  the  case  of  a  Trade-Through 
other  than  a  Third  Participating  Market 
Center  Trade-Through,  a  Satisfaction 
Order  with  respect  to  the  Trade-Through 
was  not  received  by  the  Exchange  from 
the  Aggrieved  Party  promptly  following 
the  Trade-Through  and.  in  any  event,  (i) 
except  in  the  final  five  minutes  of 
trading,  within  three  minutes  from  the 
time  the  report  of  the  transaction(s)  that 
constituted  the  Trade-Through  was 
disseminated  over  OPRA.  and  (ii)  in  the 
final  five  minutes  of  trading,  within  one 
minute  from  the  time  the  report  of  the 
transaction(sl  that  constituted  the 
Trade-Through  was  disseminated  over 

OPRA:  or 

(91  In  the  case  of  a  Third  Participating 
Market  Center  Trade-Through,  a 
Satisfaction  Order  with  respect  to  the 
Trade-Through  was  not  received  by  the 
Exchange  promptly  following  the  Trade- 
Through.  In  applying  this  provision,  the 
Aggrieved  Party  must  send  the 
Exchange  a  Satisfaction  Order  within 
three  minutes  from  the  time  the  report 
of  the  transaction  that  constituted  the 
Trade-Through  was  disseminated  over 
OPRA.  To  avoid  liability  for  the  Trade- 


Through,  the  Member  receiving  such 
Satisfaction  Order  must  cancel  the 
Satisfaction  Order  and  inform  the 
Aggrieved  Party  of  the  identity  of  the 
Participant  Exchange  that  initiated  the 
Trade-Through  within  three  minutes  of 
the  receipt  of  such  Satisfaction  Order 
(within  one  minute  in  the  final  five 
minutes  of  trading).  The  Aggrieved  Party 
then  must  send  the  Participant 
Exchange  that  initiated  the  Trade- 
Through  a  Satisfaction  Order  within 
three  minutes  of  receipt  of  the 
cancellation  of  the  initial  Satisfaction 
Order  (within  one  minute  in  the  final 
five  minutes  of  trading). 

(c)  Responsibilities  and  Rights 
Following  Receipt  of  Satisfaction 
Orders. 

(1  j  When  a  Member  receives  a 
Satisfaction  Order,  that  Member  must 
respond  as  promptly  as  practicable 
pursuant  to  Exchange  procedures  by 
either: 

(i)  Specifying  that  one  of  the 
exceptions  to  Trade-Through  liability 
specified  in  paragraph  (b)  above  is 
applicable  and  identifying  that 
particular  exception:  or 

(HI  Taking  the  appropriate  corrective 
action  pursuant  to  paragraph  (a)  above. 

(2)  If  the  Member  who  initiated  the 
Trade-Through  fails  to  respond  to  a 
Satisfaction  Order  or  otherwise  fails  to 
take  the  corrective  action  required 
under  paragraph  (a)  within  three 
minutes  of  receiving  notice  of  a 
Satisfaction  Order,  and  the  Exchange 

determines  that: 

(i)  There  was  a  Trade-Through:  and 
(ii)  None  of  the  exceptions  to  Trade- 
Through  liability  specified  in  subsection 
(bl  above  were  applicable: 
Then,  subject  to  the  next  paragraph,  the 
Member  who  initiated  the  Trade- 
Through  will  be  liable  to  the  Aggrieved 
Party  for  the  amount  of  the  actual  loss 
resulting  from  non-compliance  with 
paragraph  la)  and  caused  by  the  Trade- 
Through 

If  either  (a)  the  Aggrieved  Party  does 
not  establish  the  actual  loss  within  30 
seconds  from  the  time  the  Aggrieved 
Party  received  the  response  to  its 
Satisfaction  Order  (or.  in  the  event  that 
it  did  not  receive  a  response,  within  four 
minutes  from  the  time  the  Aggrieved 
Party  sent  the  Satisfaction  Order)  or  (b) 
the  Aggrieved  Party  does  not  notify  the 
Exchange  Participant  that  initiated  the 
Trade-Through  of  the  amount  of  such 
loss  within  one  minute  of  establishing 
the  loss,  then  the  liability  will  be  the 
lesser  of  the  actual  loss  or  the  loss 
caused  bv  the  Trade-Through  that  the 
Aggrieved  Party  would  have  suffered 
had  that  party  purchased  or  sold  the 
option  series  subject  to  the  Trade- 
Through  at  the  "mitigation  price." 


I  he    mitigation  price"  is  the  highest 
reported  bid  (in  the  case  where  an  offer 
was  traded  through  I  or  the  lowest 
reported  offer  (in  the  case  where  a  bid 
was  traded  through),  in  the  series  in 
question  30  seconds  from  the  time  the 
Aggrieved  Party  received  the  response  to 
its  Satisfaction  Order  (or.  in  the  event 
that  it  did  not  receive  a  response,  four 
minutes  from  the  time  the  Aggrieved 
Party  sent  the  Satisfaction  Order).  If  the 
Participant  Exchange  receives  a 
Satisfaction  Order  within  the  final  four 
minutes  of  trading  (on  any  day  except 
the  last  day  of  trading  prior  to  the 
expiration  of  the  series  which  is  the 
subject  of  the  Trade-Through),  then  the 
mitigation  price  will  be  the  price 
established  at  the  opening  of  trading  in 
that  series  on  the  Aggrieved  Party's 
Participant  Exchange  on  the  next 
trading  day.  However,  if  the  price  of  the 
opening  transaction  is  below  the 
opening  bid  or  above  the  opening  offer 
as  established  during  the  opening 
rotation,  then  the  mitigation  price  will 
be  the  opening  bid  (in  the  case  where  an 
offer  was  traded  through)  or  opening 
offer  (in  the  case  where  a  bid  was  traded 
through).  If  the  Trade-Through  involves 
a  series  that  expires  on  the  day 
following  the  day  of  the  Trade-Through 
and  the  Satisfaction  Order  is  received 
within  the  four  minutes  of  trading,  the 
"mitigation  price"  vtill  be  the  final  bid 
(in  the  case  where  an  offer  was  traded 
through)  or  offer  (in  the  case  where  a 
bid  was  traded  through)  on  the  day  of 
the  trade  that  resulted  in  the  Trade- 
Through. 

(31  A  Member  that  is  an  Aggrieved 
Party  under  the  rules  of  another 
Participant  Exchange  governing  Trade- 
Through  liability  must  take  steps  to 
establish  and  mitigate  any  loss  such 
Member  might  incur  as  a  result  of  the 
Trade-Through  of  the  Member's  bid  or 
offer  In  addition,  the  Member  must  give 
prompt  notice  to  the  other  Participant 
Exchange  of  any  such  action  in 
accordance  with  subsection  (c)(2)  above. 

(dl  Limitations  on  Trade-Throughs. 
Members  may  not  repeatedly  trade 
through  better  prices  available  on  other 
exchanges,  whether  or  not  the  exchange 
or  exchanges  whose  quotations  are 
traded  through  are  Participant 
Exchanges,  unless  one  or  more  of  the 
provisions  of  paragraph  (b)  above  are 
applicable.  In  applying  this  provision: 

(1 )  The  Exchange  will  consider  there 
to  have  been  a  Trade-  Through  if  a 
Member  executes  a  trade  at  a  price 
inferior  to  the  NBBO  even  if  the 
Exchange  does  not  receive  a  Satisfaction 
Order  from  an  Aggrieved  Party  pursuant 
t^subparagraph  (a)(1): 

(2)  The  Exchange  will  not  consider 
there  to  have  been  a  Trade-Through  if 
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a  Member  executes  a  Block  Trade  at  a 
price  inferior  to  the  NBBO  if  such 
Member  satisfied  all  Aggrieved  Parties 
pursuant  to  subsection  (a)(2j  follnwmg 
thr  PAP<  ufion  of  the  Block  Trade:  and 
13)  The  Exchange  will  not  consider 
there  to  have  been  a  Trade-Through  if 
a  Member  executes  a  trade  at  a  price 
inferior  to  the  quotation  being 
disseminated  by  an  exchange  that  is  not 
a  Participant  Exchange  if  the  Member 
made  a  good  faith  effort  to  trade  against 
the  superior  quotation  of  the  non- 
Participant  Exchange  prior  to  trading 
through  that  quotation.  A  "good  faith 
effort"  to  reach  a  non-Participant 
Exchange's  quotation  requires  that  a 
Member  at  ieast  had  sent  an  order  that 
'iav  to  the  non-Participant  Exchange  in 
the  class  of  options  in  which  there  is  a 
I rarJp-Tbrnu^h.  tit  a  time  at  which  such 
non-P(irtu  ipcint  Exchangf^  was  not 
relieved  of  its  obligation  to  be  firm  for 
its  quotations  pursuant  tn  Rule  1  J.4ri- 
J  under  the  Exchange  Act.  and  that  the 
imn-PartH  iptint  Exchange  neither 
executed  that  order  nor  moved  its 
quotation  to  a  price  inferior  to  the  price 
of  the  Member's  order  within  20  seconds 
of  receipt  of  that  order 

Locked  and  Crossed  Markets 

Rule  6.95    (a)  Eligible  Market  Maker 
Locking  or  Crossing  a  Market.  An 
Eligible  Market  Maker  that  creates  a 
Locked  Market  or  a  Crossed  Market  will 
unlock  (uncross)  that  market  or  will 
direct  a  Principal  Order  through  the 
Linkage  to  trade  against  the  hid  or  offer 
that  the  Ehgihle  Market  Maker  locked 
(crossed). 

lb)  Members  Other  than  an  Eligible 
Market  Maker  Locking  or -Crossing  a 
Market.  A  Member  other  than  an 
Eligible  Market  Maker  that  creates  a 
Locked  Market  or  a  Crossed  Market  will 
unlock  (uncross)  the  market. 

Limitation  on  Principal  Order  Access 

Rule  6.96    A  Market  Maker  will  not 
be  permitted  to  send  Principal  Orders  in 
an  Eligible  Option  Class  through  the 
Linkage  for  a  given  calendar  quarter  if 
the  Market  Maker  effected  less  than  80 
percent  of  its  volume  in  that  Eligible 
Option  Class  on  the  Exchange  in  the 
previous  calendar  quarter  (that  is,  the 
Market  Maker  effected  20  percent  or 
more  of  its  volume  by  sending  Principal 
Orders  through  the  Linkage).  This  "801 
20"  is  represented  as  follows: 


volume  effected  by  executing  PI  A 
Orders  sent  to  the  Exchange  through  the 
hnkage.  but  (b)  excluding  contract 
volume  effected  by  sending  PI  A  Orders 
through  the  Linkage  for  execution  on 
another  Participant  Exchange.  "Y" 
equals  the  total  contract  volume  the 
Market  Maker  effects  in  such  Eligible 
Option  Class  by  sending  Principal 
Orders  through  the  Linkage  during  that 
calendar  quarter 
*         .         »         *         * 

II.  Self-Regulator>  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory-  Basis  for.  the  Proposed  Rule 
Change 

In  Its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
(  omments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
mav  be  examined  at  the  places  specified 
in  item  I\'  below   The  Exchange  has 
prepared  summaries,  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

On  July  28.  2000.  the  Commission 
approved  a  national  market  system  plan 
for  the  purpose  of  creating  and 
operating  an  intermarket  options  market 
linkage  ("Linkage  Plan"  or  "Plan") 
proposed  bv  the  American  Stock 
Exchange  LLC.  the  Chicago  Board 
(Jptions  Exchange.  Inc  and  the 
International  Securities  Exchange  LLC.-' 
On  November  16.  2000.  the  Commission 
approved  an  amendment  to  the  Linkage 
Plan  to  add  the  PCX  as  a  Participant 
Exchange^  and  an  amendment  to  the 
Linkage  Plan  to  add  the  Philadelphia 
Stock  Exchange.  Inc    as  a  Participant 
Exchange     The  Commission  approved 
additional  amendments  to  the  Linkage 
Plan  in  lune  2001  that  conformed  the 
Linkage  Plan  to  the  requirements  of 
Ex(  hange  Act  rule  llAcl-7*^  and  in  May 
2002  that  addressed  satisfaction  of 
trade-throughs.  how  participants  could 
withdraw  from  the  Plan,  establishment 
of  a  timetable  for  implementation  of 
Linkage,  and  requirements  that  each 


X+Y 


'X"  equals  the  total  contract  volume 
the  Market  Maker  effects  in  an  Eligible 
Option  Class  against  orders  of 
Customers  on  the  Exchange  during  a 
calendar  quarter  (a)  including  contract 


^  See  Securities  Exchange  Act  Release  No.  43086 
(July  28.  2000).  65  FR  48023  (August  4.  2000). 

*  See  Securities  Exchange  Act  Release  No.  43574 
(November  16.  2000).  65  FR  70851  (November  28, 
2000). 

*  See  Securities  Exchange  Act  Release  No.  43573 
(November  16.  2000).  65  FR  70850  (November  28, 
2000). 

*  See  Securities  Exchange  Act  Release  No.  44482 
(June  27,  2001),  66  FR  35470  (July  5,  2001). 


Participant  submit  to  the  Commission  a 
project  plan  for  implementation  and 
monthly  status  reports.'  The  Exchange 
is  now  proposing  to  adopt  new  PCX 
rules  that  are  intended  to  reflect  certain 
provisions  of  the  Linkage  Plan. 

Specifically,  the  Exchange  is 
proposing  to  adopt  new  PCX  rule  6.92 
("Definitions"),  which  includes 
definitions  of  the  following  terms  for  the 
purposes  of  PCX  rules  6.92-6.96: 
Aggrieved  Party,  Block  Trade,  Broker/ 
Dealer,  Complex  Trade.  Crossed  Market, 
Customer,  Eligible  Market  Maker. 
Eligible  Option  Class,  Firm  Customer 
Quote  Size,  Firm  Principal  Quote  Size, 
Linkage,  Linkage  Order,  Principal 
Acting  as  Agent  ("P/A")  Order, 
Principal  Order,  Satisfaction  Order, 
Locked  Market,  Member,  NBBO,  Non- 
Firm,  Participant  Exchange,  Plan, 
Reference  Price.  Trade-Through.  Third 
Participating  Market  Center  Trade- 
Through  and  Verifiable  Number  of 
Customer  Contracts. 

The  Exchange  is  proposing  to  adopt 
new  PCX  rule  6.93  ("Operation  of  the 
Linkage"),  which  is  intended  to  clarify 
the  manner  in  which  the  Exchange  will 
comply  with,  and  enforce  compliance 
by  its  members  with,  the  Linkage  Plan. 
More  specifically,  the  proposed  rule 
specifies  pricing  requirements 
applicable  to  orders  sent  through  the 
Linkage;  procedures  for  sending  P/A 
orders  under  the  Plan;  procedures  for 
sending  Principal  Orders  under  the 
Plan;  procedures  relating  to  responses  to 
Linkage  Orders;  and  procedures 
applicable  to  the  receipt  of  Linkage 
Orders  on  the  Exchange  pursuant  to  the 
Linkage  Plan. 

Proposed  PCX  rule  6.94  ("Order 
Protection")  sets  forth  various 
provisions  on  the  avoidance  and 
satisfaction  of  Trade-Throughs; 
exceptions  to  Trade-Through  liability; 
responsibilities  and  rights  following 
receipt  of  Satisfaction  Orders;  and 
limitations  on  Trade-Throughs. 
Proposed  PCX  rule  6.95  sets  forth  rules 
relating  to  Locked  and  Crossed  Markets. 
Finally,  proposed  PCX  rule  6.96 
establishes  a  limitation  on  Principal 
Order  access. 

2.  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section  6(b) 
of  the  Act,**  in  general,  and  section 
6(b)(5), ^  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 


"  See  Securities  Exchange  Act  Release  No  46001 
(May  30.  2002),  67  FR  38687  (June  5.  2002). 
ilSU.S.C.  78f[b). 
« 15  U.S.C.  78f(b)(5). 
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m  reguiaung.  LH'iiiiiig.  sctlimg. 
processing  information  with  respect  to. 
and  facilitating  transaction  in  securities, 
and.  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

Ill    D.ilf  .it  I  ll.-i  tiMii.-ss  i.i  Ih. 
I*ni}i(>s«-(l  Kill.'  (  h.iii<4<'  .mil    I  inun^  lor 
<  Diiimissioii    \i  tmr, 

Within  35  days  of  the  date  of 
piibliration  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  rule 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

I\     Siilii  il.itiun  ip|  (   iMiiniriits 

Interested  persons  are  mvited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No.  SR- 


PCX-2002-64  and  should  be  submitted 
by  January  16.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland. 
Duputy  Serrefon 
IFR  Doc.  02-32530  Filed  12-24-02:  8:45  ami 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities   Emergency  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
Pub.  L.  104-13  effective  October  1. 
1995.  the  Paperwork  Reduction  Act  of 
1995.  The  information  collection 
packages  that  may  be  included  in  this 
notice  are  for  new  information 
collections,  revisions  to  OMB-approved 
information  collections  and  extensions 
(no  change)  of  OMB-approved 
information  collections. 

SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate:  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Written 
comments  and  recommendations 
regarding  the  information  collection(s) 
should  be  submitted  to  the  OMB  Desk 
Officer  and  the  SSA  Reports  Clearance 
Officer.  The  information  can  be  mailed 
and/or  faxed  to  the  individuals  at  the 
addresses  and  fax  numbers  listed  below: 

(OMB) 

Office  of  Management  and  Budget.  Attn: 
Desk  Officer  for  SSA.  New  Executive 
Office  Building.  Room  10235.  725 
17th  St..  NW.,  Washington,  DC  20503. 
Fax: 202-395-6974. 
(SSA) 

Social  Security  Administration. 
DCFAM.  Attn:  Reports  Clearance 
Officer.  1338  Annex  Building,  6401 
Security  Blvd.,  Baltimore,  MD  21235. 
Fax:  410-965-6400. 
I.  SSA  has  submitted  the  information 
collection  listed  below  for  emergency 
consideration  by  OMB.  SSA  has 
requested  OMB  approval  within  30  days 
from  the  date  of  this  notice.  Therefore, 
your  comments  will  be  most  useful  if 
received  before  the  30  days  concludes. 


'"17CFR200  30-3(a)(12). 


You  can  obtain  copies  of  the  OMB 
clearance  package  by  calling  the  SSA 
Reports  Clearance  Officer  at  410-965- 
0454,  or  by  writing  to  the  address  listed 
above. 

Request  for  Internet  Services — 
Password— 0960-0632.  SSA  uses  a 
personal  identification  number  (PIN)/ 
password  prcx:ess  for  verifying  the 
identity  of  individuals  who  choose  to 
use  the  Internet  and  Automated 
Telephone  Response  in  order  to  conduct 
business  with  the  agency.  An  individual 
will  be  requested  to  provide  certain 
information  about  himself  or  herself  that 
SSA  can  verify  in  its  records  in  order  to 
obtain  a  password  for  use  with  its 
electronic  services.  The  information  that 
SSA  collects  varies  depending  on 
individual  circumstances.  Some 
examples  of  the  information  collected 
are:  name,  social  security  number, 
password  request  code,  benefit  payment 
amount,  and  other  shared  secret  types  of 
information  from  SSA  records.  Once  the 
requestor's  identity  is  verified,  SSA 
issues  a  PIN  to  the  requestor  which  will 
allow  them  to  establish  a  password  for 
use  with  SSA  Internet/telephone 
transactions. 

Until  now.  the  services  offered  have 
been  primarily  to  beneficiaries  receiving 
benefits  under  title  II  of  the  Social 
Security  Act.  including  Retirement, 
Survivors  and  Disability  benefits. 
Beginning  in  April  2003.  SSA  will  offer 
the  opportunity  for  certain  beneficiaries 
receiving  benefits  under  title  XVI  of  the 
Social  Security  Act.  known  as 
Supplemental  Security  Income  (SSI),  to 
report  their  wages  electronically.  SSA 
will  initiate  a  6-montti  Proof  of  Concept 
project  to  test  the  beneficiary  acceptance 
of  this  technology  for  reporting  wages. 
Participation  in  tiiis  Proof  of  Concept  is 
voluntary.  Individuals  who  must  report 
wages  include  SSI  beneficiaries,  and.  in 
some  cases,  the  parent  or  spouse  of  the 
SSI  beneficiary.  In  order  to  use  SSA's 
electronic  services,  SSA  must 
authenticate  the  person  using  its  PIN/ 
password  process  to  protect  the 
information  in  its  records  from  those  not 
authorized  to  receive  it.  This  technology 
is  expected  to  be  more  secure,  less 
burdensome,  faster  and  provide  better 
customer  service  than  other  available 
options.  The  respondents  are 
individuals  who  elect  to  conduct 
business  with  the  agency  in  an 
electronic  medium. 

Type  of  Request:  Revised  information 

collection. 

Number  of  Respondents:  391,267. 
Frequencv  of  Response:  1 . 
Average  Burden  Per  Response:  10 

minutes. 
Estimated  Annual  Burden:  65.211 

hours. 


I!    Ihf  information  collections  listed 
below  have  boen  .submitted  to  OMB  for 
clearance.  Your  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  JO  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  packages  by  calling 
!h.'  S.SA  Reports  Clearance  Officer  at 
410-9h5-0454.  or  by  writing  to  the 
address  listed  above. 

1.  Quickstart  Enrollment— 31  CFR  209 
and  210—0960-0564 

The  information  collected  is  needed 
bv  SSA  to  facilitate  electronic 
transmission  of  data  for  direct  deposit  of 
funds  to  a  payee's  account  The 
respondents  are  Social  Security 
beneficiaries  and  SS!  recipients 
requesting  direct  deposit  to  their 
financial  institutions 

Tvpe  nt  flpquesf  Extension  of  an 
UMB-approved  information  collection 

Number  of  Respondents:  3,950,000. 

Frf^quencv  of  Response:  1 . 

Avt-nigf  Burden  Per  Response:  3 
minutes 

ts!iin>itrrj  Annuiil  Burden:  197,500 
hours 

2.  Request  for  Internet  Services 
Representative  Payee,  20  CFR  401.45 
Report— 0960-NEW 

Background 

SSA  is  developing  an  Internet 
Representative  Payee  Report  form  (1623) 
to  electronically  report  on  the  use  of 
benefit  payments  made  on  behalf  of 
Social  Security  beneficiaries  and  SSI 
recipients.  As  part  of  this  process,  SSA 
will  conduct  a  proof  of  concept  (POC) 
test  that  will  be  limited  to  40 
organizational  representative  payees. 
During  the  projected  6-month  POC  test, 
participating  organizations  will  use  the 
1623  to  complete  and  file  the 
representative  payee  report  instead  of 
using  the  paper  SSA-623. 

The  Collection 

Organizations  participating  in  the 

POC  will  designate  up  to  three 
employees  that  will  be  authenticated 
using  SSA's  existing  Integrated 
Registraticm  for  Employers  and 
Submitters  (IRES)  OMB  control  number 
0960-0626.  Once  authenticated,  the 
employee  will  be  required  to  enter  a 
Personal  Identification  Number  (PIN) 
and  Password  to  gain  access  to  the 
online  1623  application.  The  PIN  and 
Password  will  serve  as  the  electronic 
signature.  SSA  will  use  the  information 
collected  through  the  1623  to  determine 
whether  the  payments  provided  to  the 
representative  payee  have  been  used  for 
the  benehciar>''s  current  maintenance 


and  personal  needs  and  whether  the 
representative  pa\  ee  continues  to  be 
concerned  w  ith  the  beneficiary's 
welfare.  The  respondents  are 
organizational  representative  payees 
designated  to  receive  funds  on  behalf  of 
Social  Security  beneficiaries  and/or  SSI 
recipients. 

Type  of  request:  New  information 
collection. 

Number  of  Respondents:  40 
organizations. 

Frequency  of  Response:  117.5  per 
respondent. 

Averagt'  Burdpn  Per  Response:  15 
minutes 

Estimated  Annual  Burden:  1.175 
hours. 

Dated:  December  19.  2002. 
Klizabeth  .\.  Davidson. 
Reports  Clearance  Officer.  Social  Security 
Administration. 
[PR  Doc.  02-32515  Filed  12-24-02;  8:45  ami 
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DEPARTMENT  OF  STATE 

[Public  Notice  4238] 

Office  of  Foreign  Missions,  Diplomatic 
Motor  Vehicle  Office 

30-Day  Notice  of  Proposed  Information 
Collection:  Form  DS-100.  Application 
for  Registration  (Mission  Vehicle): 
Form  DS-101,  Application  for 
Registration  (Personal  Vehicle):  Form 
DS-102,  Application  for  Title;  and 
Form  DS-104,  Application  for 
Replacement  Plates:  OMB  Collection 
Number  1405-0072 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Tvpe  of  Request:  Extension  of  a 
currently  approved  collection. 

Originatmg  Office:  DS/OFM/VTC/V— 
Diplomatic  Security/Office  of  Foreign 
Missions. 

Title  of  Information  Collection: 
.Application  for  Registration  (Mission 
\'ehiclej.  Application  for  Registration 
(Personal  Vehiclej,  Application  for 
Title,  and  Application  for  Replacement 
Plates 


Frequency:  As  often  as  is  necessary  to 
register  vehicles,  issue  titles  and  issue 
license  plates. 

Form  Number:  DS-100,  DS-101,  DS- 
102  and  DS-104. 

Respondents:  Foreign  mission 
personnel  assigned  to  the  United  States: 
diplomatic  agents,  consular  officers, 
administrative  and  technical  staff, 
specified  official  representatives  of 
foreign  governments  to  international 
organizations,  and  their  dependents. 

Estimated  Number  of  Respondents: 
18,500. 

Average  Hours  Per  Response:  .5  hours 
(30  minutes). 

Total  Estimated  Burden:  9.250. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including  ^ 
whether  the  information  will  have 
practical  utilitv 

•  Evaluate  the  accuracy  of  the 

agency's  estimate  of  the  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assimiptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity-  of  the  information  to  be 

collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  inlurmalion 
collection  and  supporting  documents 
may  be  obtained  frxDm  U.S.  Department 
of  State,  Office  of  Foreign  Missions, 
State  Annex  33,  Room  218,  Washington. 
DC  20520-3302,  who  may  be  reached  on 
(202)  895-3500.  Public  comments  and 
questions  should  be  directed  to  the  State 
Department  Desk  Officer,  Office  of 
Information  and  Regulatory'  Affairs. 
Office  of  Management  and  Budget 
(OMB),  Washington.  DC  20530.  who 
may  be  reached  on  202-395-3897. 

Dated:  November  22,  2002. 
facqueiine  D.  Robinson, 

Director,  Diplomatic  Motor  Vehicles.  Office 
of  Foreign  Missions.  Department  of  State. 
[FR  Doc.  02-32543  Filed  12-24-02;  8:45  am) 
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DEPARTMENT  OF  STATE 
(Public  Notice  4240] 

Culturally  Significant  Objects  imported 
for  Exhibition  Determinations     An 
Imperial  Collection:  Women  Artists 
from  the  State  Hermitage  Museum 

DEPARTMENT:  Department  of  State. 
ACTION:  Nouce. 


'HHfiO 
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SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  mo  by  the  Act  of 
October  19.  1965  (79  Stat.  985;  22  U.S.C. 
2459).  Executive  Order  12047  of  March 

27,  1978.  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681.  et  seq  .  22  U.S.C.  6501  note,  et 
seq],  Delegation  of  Authority  No.  234  of 
Octob<?r  1.  1999.  and  Delegation  of 
Authority  No.  236  of  t)ctober  19.  1999. 
as  amended.  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"An  Imperial  (killection:  Women  Artists 
from  the  State  Hermitage  Museum," 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  are 
of  cultural  significance.  The  obje<:ts  are 
imported  pursuant  to  loan  agreements 
with  the  foreign  owners.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  the  National 
Museum  of  Women  in  the  Arts. 
Washington.  DC.  from  on  or  ab<jut 
February  14.  2003  to  on  or  about  June 

8.  2003;  the  (Charles  and  Emma  Frye  Art 
Museum,  Seattle.  WA.  from  on  or  about 
July  9.  2003  to  on  or  about  November 

28,  2003;  and  at  possible  additional 
venues  yet  to  be  determined,  is  in  the 
national  interest.  Public  Notice  of  these 
Determinations  )^  "rH.'n'fl  !■>  he 
published  in  th'   hfiiiT.il  Kctjisifi 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  informatiun.  mL-ludin^  a  list  of 
the  exhibit  objects,  contact  Orde  F. 
Kittrie.  Attorney-Adviser.  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  202/401-4779).  The  address 
is  US  Department  of  State,  SA-44.  301 
4th  Street,  SW.,  Room  700.  Washington. 
DC  20547-0001. 

Dated:  December  19.  2002. 
Patricia  S.  Harrison, 

Assistant  Secmtary  for  Educational  and 

Cultural  Affairs.  Department  of  State. 

|FR  Dor  02-;<2542  Filed  12-24-02;  8:45  ami 
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DEPARTMENT  OF  STATE 

[Public  Notice  4239] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations:    Manet/ 
Velazquez:  The  French  Taste  for 
Spanish  Painting 

agency:  Depdrliawnt  of  State. 
ACTION:  Notice. 

summary:  Notice  is  hereby  given  of  the 
following  determinations:  pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  1  jn-\ '    t  \i  irch 
27,  1978,  the  Foreign  AUaub  Kiii  rin  and 
Restructuring  Act  of  1998  (112  Stat. 


2681.  et  seq.;  22  U.S.C.  6501  note,  et 
seq.].  Delegation  of  Authority  No.  234  of 
October  1.  1999,  and  Delegation  of 
Authority  No.  236  of  October  19.  1999. 
as  amended.  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Manet/Velazquez:  The  French  Taste  for 
Spanish  Painting,"  imported  from 
abroad  for  temporary  exhibition  within 
the  United  States,  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  owners.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Metropolitan  Museum  of 
Art,  New  York.  NY.  from  on  or  about 
February  24.  2003.  to  on  or  about  June 
8.  2003;  and  at  possible  additional 
venues  yet  to  be  determined,  is  in  the 
national  interest.  Public  notice  of  these 
determination';  "^  "r'i"rt>H  to  bp 
published  in  tl      KMicral  Register 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  inturmalujii.  laLludiug  a  list  of 
the  exhibit  objects,  contact  Orde  F. 
Kittrie.  Attorney-Adviser.  Office  of  the 
Legal  Adviser.  U.S.  Department  of  State, 
(telephone:  202/401-4779)  The  address 
is  U.S.  Department  of  State.  SA-44.  301 
4th  Street.  SW..  Room  700.  Washington. 
DC  20547-0001. 

Dated:  De<  ember  19.  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 

Cultural  Affairs.  Department  of  State. 
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DEPARTMENT  OF  STATE 

[Public  Notice  4241) 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Summer  Institute  for  English  Language 
Administrators  From  Francophone  and 
Lusophone  Sub-Saharan  Africa 

Summa/y.The  African  Programs 
Branch.  OfiFice  of  Academic  Exchange 
Programs  of  the  Bureau  of  Educational 
and  Cultural  Affairs  (ECA)  announces 
an  open  competition  for  an  assisttince 
award.  Accredited,  post -secondary 
educational  institutions  mt'itmt^  the 
provisions  described  in  Inttrnal 
Revenue  Code  secli   ii  J»   I    ^  ( .. 
501(c)(3)  may  subiiut  pruf.s.iN  • 
develop  a  .Summer  Ui.stitutL'  tui  hnglish- 
as-a-Forei^!i  l..iiit:ii.iL;f  (EFL) 
Administrators  tn  m  i  rancophone  and 
Lusophone  Suh  ^  ifi  u an  .Africa.  The 
Summer  Institute  vmiI  pmvide  a  six- 
week  program  in  eiiui  atiun  management 
for  16  secondary  st  hi  ml  KM 
supervisors/inspectors  and  s<  hool 
administrators  with  strung  EFL 
backgrounds  selected  from  French  and 


Portuguese-speaking  countries  of  Sub- 
Saharan  Africa. 

Protjram  Informdlion 

Overview 

The  Bureau  asks  for  detailed 
proposals  from  U.S.  institutions  of 
higher  education,  which  have  an 
acknowledged  rtiputation  in  the  fields  of 
education  administration  and  EFL. 
Special  expertise  in  handling  cross- 
cidtural  programs  and  experience  with 
educational  systems  in  Sub-Saharan 
Africa  and  African  education 
administrators  are  highly  desired.  Note: 
Applicant  organizations  should 
demonstrate  a  proven  record  (at  least 
four  years)  of  experience  in 
international  exchange. 

The  general  objective  of  the  Institute 
is  to  support  and  encourage  the 
upgrading  of  English  language  programs 
in  secondary  schools  in  French  and 
Portuguese-speaking  African  countries 
through  enhancing  participants' 
management  and  organizational  skills 
and  broadening  their  understanding  of 
U.S.  institutions  and  culture. 

(iuidelines 

i'ending  availability  of  FY  2003  funds, 
the  Institute  should  begin  on  or  about 
June  1.  2003,  and  end  before  September 
30,  2003.  Programs  must  comply  with  J- 
1  visa  regulations.  Please  refer  to 
Solicitation  Package  for  further 
information. 

The  proposal  should  be  designed  to 
support  the  following  specific  activities: 

(a)  A  five- week  academic  program 
with  emphasis  on  developing  the 
capacities  of  16  Sub-Saharan  African 
supervisors/inspectors/administrators  to 
strengthen  EFL  programs  through  more 
effective  management  of  teachers, 
students,  and  resources.  Derailed 
academic  objectives  are  set  furlh  in  the 
.Solicitation  Package. 

(b)  Cultural  activities  facilitating 
interaction  among  the  African 
participants.  American  students, 
faculty,  and  administrators  and  the  local 
comniunitv  to  promote  mutual 
understanding  bpfwetni  thf  pfople  uf 
the  United  States  and  the  people  of 
African  countries,  planned  within  the 
five-week  academic  program 

(c)  One  week  of  escorted,  i  u!tunil  mni 
educational  site  visits  in  Washington. 
DC,  complementing  and  reinforcing  the 
academic  program  Site  visits  include  a 
nifftiii>;  at  the  Bureau  of  Educational 
and  ( .ultural  Affairs 

(d)  Follow-on  communication  among 
participants  and  the  U.S.  institution  to 
continue  exchanges  of  ideas  developed 
during  the  Institute. 

(e)  Assistance  to  participants  to  select, 
purchase  and  ship  professional 


materials  to  use  in  follow-on  activities 
and  training  projects  in  their  home 
countries. 

Participants  will  be  selected  by  the 
Bureau,  based  on  nominations  from  U.S. 
Embassies.  Minimum  qudlific;ations  for 
all  participants  will  be  (1)  adequate 
proficiency  in  English  to  be  able  to 
participate  in  and  benefit  from  the 
program.  (2)  the  equivalent  of  B.'\  BS 
degrees  from  their  national  education 
systems,  and  (3)  job  responsibilities 
related  to  school/program 
administration.  Participants  will  enter 
the  United  States  on  J-visas.  using  DS- 
2019  forms  issued  by  ECA. 

The  U.S.  institution  should  plan  to 
conduct  an  initial  needs  assessment  of 
participants  and  should  be  prepared  to 
adjust  program  emphasis  as  necessary  to 
respond  to  participants'  concerns  for 
EFL  education.  Specific  areas  to  address 
in  the  five-week  academic  program 
follow: 

1 .  Managing  the  teaching  staff: 
Evaluating,  supporting,  motivating 
teachers,  designing  and  conducting  in- 
service  training  programs;  promoting 
professional  ethics:  huildine  staff 
cohesiveness. 

2.  Student  development  .Setting 
behavioral/learning  standards. 
evaluating  student  progress,  creating  a 
school  culture  conducive  to  learn  ins 
fostering  parental  involvement 

3.  Managing  resources:  conducting 
resource  inventories,  allocating/tracking 
resources,  budgeting,  optimizing  limited 
resources,  developing  access  to  outside 
resources. 

4.  Education  Technology: 
introduction  and/or  enrichment  of 
computer-based  word  processing  and 
appropriate  software  for  participants 
who  lack  these  skills,  introduction  to 
computer  networks  for  EFL 
professionals,  introduction/enrichment 
of  knowledge  of  e-mail  and  the  Internet 
as  pedagogic  and  research  tools. 

Few  participants  will  have  visited  the 
United  States  previously.  In  view  of 
this,  an  initial  orientation  to  the  host 
institution  community  and  an 
introduction  to  U.S.  society  and  system 
of  education  should  be  considered  an 
integral  part  of  the  Institute 

Manatjement  of  the  academic 
program,  the  week  in  Washington.  DC 
and  on-site  arrangements  will  be  the 
responsibilitv  of  the  Institute  grantee. 
The  host  institution  is  responsible  for 
arrangements  for  lodging,  food. 
maintenance  and  local  travel  for 
participants  while  at  the  host  institution 
and  in  Washington.  The  Bureau  will 
arrange  participants'  international 
travel.  The  Bureau  will  provide  the  host 
institution  with  participants'  curricula 
vitue  and  travel  itineraries  and  will  be 


available  to  offer  guidance  throughout 
the  Institute. 

Budget  Guidelines 

.*\ppli(  ants  must  submit  a 
comprehensive  budget  for  the  entire 
program  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  mav  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification.  The  cost  to  the 
Bureau  for  the  Summer  Institute  should 
not  exceed  Si 25.000  based  on  16 
participants.  Subject  to  availability  of 
funds,  one  grant  will  be  awarded  to 
conduct  the  2003  Summer  Institute. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  S60.000. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  Instructional  costs  [for  example: 
instructors'  salaries,  honoraria  for 
outside  speakers,  educational  course 
materials): 

(2)  Lodging,  meals,  and  incidentals  for 
participants; 

(3)  Expenses  associated  with  cultural 
activities  planned  for  the  group  of 
participants  (for  example:  tickets, 
transportation); 

(4)  Administrative  costs  as  necessary. 

Proposals  should  maximize  cost- 
sharing  through  private  sector  support 
as  vvell  as  institutional  direct  funding 
contributions. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions, 

Announcewent  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/E/ 
AF-03-01, 

For  Further  Information  Contact: 
Office  of  .Academic  Exchanges,  African 
Programs  Branch.  ECA/A/E/AF.  Room 
232.  U.S.  Department  of  State.  301  4th 
Street.  SW..  Washington,  DC  20547, 
Telephone:  (202)  260-2754,  fax:  (202) 
619-6137  or  e-mail:  wbell@pd.state.gov 
to  request  a  Solicitation  Package.  The 
Solicitation  Package  contains  detailed 
award  criteria,  required  application 
forms,  specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specif>'  Bureau 
Program  Officer  Wylita  Bell  on  all  other 
inquiries  and  correspondence 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  mav  not  discuss  this  competition 


with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Parkage  via 
Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's 
website  at  http://exchanges.state.gov/ 
education/RFGPs.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington, 
DC  time  on  Friday.  February  14.  2003. 
Faxed  documents  will  not  be  accepted 
at  any  time.  Documents  postmarked  the 
due  date  but  received  on  a  later  date 
will  not  be  accepted.  Each  applicant 
must  ensure  that  the  proposals  are 
received  by  the  above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package 
The  original  and  seven  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Cultural  Affairs.  Ref.: 
ECA/A/E/AF-03-01.  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street,  SW.,  Washington.  DC 
20547. 

Diversitv.  Freedom  and  Demix  racy 
Guideline* 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  'Diversity  "  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender,    . 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,"  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries," 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
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these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Vilhi-M-iK  t   hi    \n  Kf'.;ul,iti'ii!-. 
(..ovt:i  11111^  tilt'  )  V  isa 

The  Bureau  of  Educational  and 
Cultural  Affairs  is  pl||:ing  renewed 
emphasis  on  the  secu/6  and  proper 
administration  of  Exchange  Visitor  (I 
visa)  Programs  and  adherence  by 
grantees  and  sponsors  to  all  regulations 
governing  the  I  visa.  Therefore, 
proposals  should  demonstrate  the 
applicant's  capacity  to  meet  all 
requirements  governing  tht; 
administration  of  Exchange  Visitor 
Programs  as  set  forth  in  22  CFR  6Z, 
including  the  oversight  of  Responsible 
Officers  and  Alternate  Responsible 
Officers,  screening  and  selection  of 
program  participants,  provision  of  pre- 
arrival  information  and  orientation  to 
participants,  monitoring  of  participants, 
proper  maintenance  and  security  of 
forms,  record-keeping,  reporting  and 
other  requirements.  EGA  will  be 
responsible  for  issuing  DS-2019  forms 
to  participants  in  this  program. 

A  copy  of  the  complete  regulations 
governing  the  administration  of 
Exchange  Visitor  ())  programs  is 
available  at  http. //exchanges. state  gov 
or  from:  United  States  Department  of 
State.  Office  of  Exchange  C(X)rdination 
and  Designation.  E(.A/EC/ECI>-SA-44. 
Room  734.  301  4th  Street.  SW.. 
Washington.  DC  20547.  Telephone: 
(202)  401-9810.  FAX:  (202)  401-9809. 

KcV  If  W     I'l  I  II   i-ss 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the, Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer 

Kf\  ifV\    (    MtlM  I  ,1 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 


are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Bureau's  mission.  Proposals  should 
exhibit  quality,  rigor  and 
appropriateness  of  proposed  syllabus  to 
the  academic  objectives  the  Summer 
Institute.  Proposals  should  demonstrate 
effective  use  of  community  and  regional 
resources  to  enhance  the  cultural  and 
educational  experiences  of  participants. 
Teaching  objectives  should  be 
reasonable,  feasible,  and  flexible. 

2.  Program  planning:  Detailed 
calendar  and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Calendar  and 
plan  should  adhere  to  the  program 
overview  and  guidelines  described 
above.  Proposals  should  clearly 
demonstrate  how  the  institution  will 
meet  the  program's  objectives  and  plan. 

3.  Multiplier  effect/impact:  Proposed 
program  should  Contribute  to  long-term, 
mutual  understanding  and  sharing  of 
information  about  Africa  among 
Americans,  as  well  as  to  the 
understanding  of  and  knowledge  of  the 
U.S.  among  the  African  participants 

4.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity.  Program  administrators 
should  strive  for  diversity  among 
Institute  staff,  university  students,  and 
the  host  community  who  interact  with 
participants. 

5.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  a  substantive  academic  program 
and  effective  cross-cultural 
communication  with  African 
participants.  Proposal  should  show 
evidence  of  strong  on-site 
administrative  capabilities  with  specific 
discussion  of  how  logistical 
arrangements  will  be  undertaken. 
Proposals  should  demonstrate 
institutional  experience  in  and 
knowledge  of  Africa  (Francophone  and 
Lusophone)  as  well  as  expertise  in 
education  in  developing  countries. 

6.  Experience:  Proposals  should 
demonstrate  an  institutional  record  of 
successful  implementation  of  exchange 
programs,  including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Bureau  grants  as  determined  by  Bureau 
Grant  Staff.  The  Bureau  will  consider 
the  past  performance  of  prior  recipients 
and  the  demonstrated  potential  of  new 
applicants. 

7.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 


Summer  Institute's  success,  both  as  the 
activities  unfold  and  at  the  end  of  the 
program.  A  draft  survey  questionnaire 
or  other  technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  Bureau 
support)  ensuring  that  Bureau 
supported  programs  are  not  isolated 
events. 

9.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

10.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

.Aulhdrity 

v>\ridll  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256.  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  •    *    *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *    *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world.  "  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Fulbright-Hays  Act. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 
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Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  December  18.  2002. 
Patricia  S.  Harrison, 
Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
|FR  Dor  02-32599  Filed  12-24-02;  8:45  am 
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DEPARTMENT  OF  STATE 

[Public  Notice  4196] 

Shipping  Coordinating  Committee: 
Notice  of  Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  9:30  a.m.  on  January  15, 
2003,  in  Room  6319  of  the  United  States 
Coast  Guard  Headquarters  Building, 
2100  Second  Street,  SW.,  Washington. 
DC  20593-0001.  The  primary  purpose  of 
the  meeting  is  to  prepare  for  the  34th 
session  of  the  International  Maritime 
Organization  (IMO)  Sub-Committee  on 
Standards  of  Training  and 
Watchkeeping  (STW)  to  be  held  on 
February  24-28,  2003,  at  the  IMO 
Headquarters  in  London,  England. 

The  primary  matters  to  be  considered 
include: 

1 .  Measures  to  enhance  maritime 
security; 

2.  Unlawful  practices  associated  with 
certificates  of  competency  (i.e.,  forged 
certificates); 

3.  Large  passenger  safety; 

4.  Training  of  crew  in  launching  and 
recovery  operations  of  fast  rescue  boats 
and  the  means  of  rescue  in  adverse 
weather  conditions; 

5.  Mandatory  education  and  training 
requirements  for  fatigue  prevention, 
mitigation,  and  management; 

6.  Preparation  of  procedures  for 
regular  updating  of  the  so-called  "white 
list"  and  consideration  of  the  need  for 
amending  the  STCW  Convention  and 
Code; 

7.  Consider  the  requirements  and 
procedures  related  to  the  recognition  of 
certificates  under  STCW  regulation  I/IO; 
and 

8.  Consider  the  navigational 
requirements  for  Watchkeeping  at 
anchor. 

Members  of  the  public  mav  attend  the 
meeting  up  to  the  seating  capacity  of  the 
room.  Interested  persons  may  seek 
information  by  wrriting:  LCDR  Luke 
Harden,  U.S.  Coast  Guard  (G-MSO-1), 
Kniim  1210,  2100  Second  Street,  SW.. 
Washington,  DC  20593-0001  or  by 
calling  (202)  267-0229. 


Dated:  Decemtjer  19,  2002. 
Frederick  J.  Kenney, 

Executive  Secretary,  Shipping  Coordinating 

Committee,  Department  of  State. 
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DEPARTMENT  OF  STATE 

[Public  Notice  4197] 

Shipping  Coordinating  Committee, 
Facilttation  Committee;  Notice  of 
Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  9:30  a.m.  on  Tuesday, 
lanuary  14,  2003,  in  Room  1303  at  U.S. 
Coast  Guard  Headquarters.  2100  Second 
Street,  SW.,  Washington,  DC,  20593- 
0001. 

The  purpose  of  the  meeting  is  to 
review  the  agenda  items  to  be 
considered  at  the  thirtieth  session  of  the 
Facilitation  Committee  (FAL  30)  of  the 
International  Maritime  Organization 
(IMO),  which  is  scheduled  for  lanuarv 
27  to  31,  2003,  at  the  IMO  headquarters 
in  London.  Proposed  U.S.  positions  on 
the  agenda  items  for  FAL  30  will  be 
discussed. 

The  major  items  for  discussion  for 
FAL  30  will  include  the  following: 

•  Convention  on  Facilitation  of 
International  Maritime  Traffic 

•  Consideration  and  adoption  of 
proposed  amendments  to  the  Annex  to 
the  Convention 

•  Electronic  means  for  the  clearance 
of  ships 

•  Application  of  the  Committee's 
Guidelines 

•  General  review  of  the  Convention 
including  harmonization  with  other 
international  instruments 

•  Prevention  and  suppression  of  acts 
of  terrorism  against  shipping — 
Facilitation  aspects 

•  Measures  and  procedures  for  the 
treatment  of  people  rescued  at  sea — 
Facilitation  aspects 

•  Formalities  connected  with  the 
arrival,  stav  and  departure  of  ships 

•  Formalities  connected  with  the 
arrival,  stay  and  departure  of  persons — 
Stowaways 

•  Ship/port  interface 

•  Facilitation  aspects  of  other  IMO 
forms  and  certificates 

•  Technical  co-operation  sub- 
programme  for  facilitation 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing:  Chief, 
Office  of  Standards  Evaluation  and 
Development,  U.S.  Coast  Guard 


Headquarters.  Commandant  (G-MSR), 
Room  1400.  2100  Second  Street,  SW.. 
Washington,  DC,  20593-0001  or  by 
calling  Mr.  David  A.  Du  Pont  at:  (202) 
267-0971. 

Dated:  Decemt)er  19.  2002. 
Frederick  }.  Kenney, 

Executive  Secretary,  Shipping  Coordinating 

Committee.  Department  of  State. 

[FR  Doc  02-.32598  Filed  12-24-02;  8:45  f^pn] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Proposed  Endangered  Species  Habitat 
Bank  tor  the  Preble  s  Meadow  Jumping 
Mouse.  Douglas  County,  CO 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  availability;  request 
for  comments. 

SUMMARY:  The  FHWA  is  proposing  to 
sign  an  agreement  with  the  U.S.  Fish 
and  Wildlife  Service  (Service)  which 
designates  25  acres  of  property  owned 
by  the  Colorado  Department  of 
Transportation  (CDOT)  as  a  habitat 
conservation  bank  for  the  Preble's 
Meadow  Jumping  Mouse  (Zapus 
hudsonius  preblei).  The  bank  will  be 
used  to  compensate  for  impacts  to  the 
Preble's  Meadow  Jumping  Mouse  as  a 
result  of  highway  improvements.  The 
FHWA.  the  Service,  and  CDOT  are 
considering  entering  an  agreement, 
which  outlines  the  banking  procedures. 
Interested  parties  are  inNated  to  review 
and  provide  comment  on  the  proposed 
agreement  to  the  address  listed  below. 

DATES:  Comments  must  be  received  on 
or  before  February  24,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edrie  Vinso!.   i. :.■'■.:    iiiental  Program 
Manager,  Federal  Highway 
Administration,  555  Zang  Street.  Room 
250,  Lakewood,  CO  80228.  Telephone 
(303)  969-6730,  ext.  378. 

SUPPLEMENTARY  INFORMATION: 

E1p(  tronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  Home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  Web 
site  at:  http://www.access.gpo.gov/nara. 
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Individuals  interested  in  reviewing  a 
copy  of  th«  Plan  are  asked  to  contact  the 
Colorado  Division  of  the  Federal 
Highway  Administration  by  telephone 
at  (303)  969-6730,  or  by  submitting  a 
written  request  for  a  copy  of  the 
document  to  the  Environmental 
Program  Manager  at  the  address  listed 
above  in  section  FOR  FURTHER 
INFORMATION  CONTACT. 

B,ii  k^iuund 

V  ;iir  ,jt  the  FHWA's  strategic  goals  is 
to  protect  and  enhance  the  natural 
environment  and  communities  affected 
by  highway  transportation,  The  FHWA 
and  DCOT  are  bound  under  Federal 
environmental  regulations  to  evaluate, 
consider,  and  mitigate  significant 
environmental  impacts  of  its  projects. 

The  Service  has  jurisdiction  over  the 
conservation,  protection,  restoration, 
enhancement,  and  management  of 
native  fish,  wildlife,  plants,  and  habitat 
necessary  for  biologically  sustaining 
populations  of  those  species  pursuant  to 
the  provisions  of  various  Federal  laws 
including  the  Endangered  Species  Act 

The  CUOTs  mi.ssion  is  to  provide  the 
best  multi-modal  transportation  system 
for  Colorado  that  most  effectively  moves 
people,  goods,  and  information,  while  at 
the  same  time  adhering  to  CDOT's 
values,  which  include  working  in 
partnership  with  all,  using  resources 
wisely,  and  making  decisions  that  are 
compatible  with  Colorado's  quality  of 
life,  including  environmental  and 
economic  goals. 

The  Colorado  Division  of  the  FHWA 
provides  financial  assistance  to  the  State 
of  Colorado  through  the  Federal-aid 
highway  program  to  create  the  best 
transportation  system  in  the  world  for 
the  American  people  through  proactive 
leadership,  innovation,  and  excellence 
in  service. 

Establishment  of  the  East  Plum  Creek 
Conservation  Bank  Agreement 
represents  an  excellent  opportunity  to 
support  and  enhance  the  ongoing 
habitat  conservation  planning  efforts  in 
the  regions  by  conserving  highly 
valuable  resources  at  the  site,  Within  its 
boundaries,  the  East  Plum  Creek 
Conservation  Bank  will  provide  for  the 
permanent  protection  of  the  preble's 
meadow  jumping  mouse  (PMJM) 
through  the  preservation,  restoration, 
and  enhancement  of  off-site  lands  that 
possess  comparable  or  greater  habitat 
values. 

The  property  supports  aquatic, 
riparian,  upland  and  wetland  habitat  for 
the  PMJM  Native  vegetation 
communities  occur  on  the  site  such  as 
willow  shrub  lands  and  herbaceous  wet 
meadows. 


The  Service  has  determined  that  the 
East  Plum  Creek  Conservation  Bank 
lands,  as  the  have  been  and  are  being 
improved  and  restored  through  the 
conservation  actions  described  in 
Exhibit  F  (Habitat  Management  Plan)  of 
the  Agreement,  are  suitable  to  mitigate 
for  impacts  to  habitat  for  PMfM  within 
the  Service  area. 

The  parties  desire  to  establish  a 
Conservation  Bank  in  order  to  provide 
for  the  permanent  conservation  of  the 
property,  the  use  of  the  land  as 
mitigation  and  the  use  of  Conservation 
Bank  credits  by  CDOT  to  offset 
unavoidable  temporary  and  permanent 
impacts  associated  with  its  projects  in 
need  of  such  mitigation. 

Authority:  23  U.S.C.  315;  49  CFR  1.48. 
Issued  on:  December  18.  2002. 
William  C.  fones. 

Division  Administrator.  Colorado 

(FR  Dor   02-:?24B4  Filed  12-24-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Higtiway  Administration 

Environmental  Impact  Statement 
Shertjurne  and  Stearns  Counties.  MN 

agency:  Federal  Highway 
,\.iuunistration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a  Tier  I 
environmental  impact  statement  (EIS) 
will  be  prepared  for  a  proposed  east/ 
west  minor  arterial  connection  between 
Trunk  Highway  (TH)  15  and  TH  10. 
including  a  crossing  of  the  Mississippi 
River,  in  an  area  south  of  10th  Street 
South  and  north  of  Interstate  94  in  the 
St.  Cloud  Metropolitan  Area.  Sherburne 
and  Steams  Counties.  Minnesota.  The 
Tier  I  EIS  will  include  the  analysis 
needed  fur  d  location  decisimi 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Martin,  Federal  Highway 
Administration.  Galtier  Plaza.  380 
lackson  Street.  Suite  500.  St.  Paul. 
Minnesota  55101,  Telephone  (651)  291- 
6120;  or  Scott  Mareck,  Transportation 
Planner/GIS  Coordinator,  St.  Cloud  Area 
Planning  Organization,  1040  County 
Road  4.  St.  Cloud.  Minnesota  56303. 
Telephone  (320)  252-7568. 
SUPPLEMENTARY  INFORMATION:  The 
FHV\A.  ;n  u  j  ij.uiaUun  with  the  City  of 
St.  Cloud.  Minnesota,  will  prepare  a 
Tier  1  EIS  on  a  proposal  to  construct  an 
east/west  minor  arterial  connection 
between  TH  15  and  TH  10.  in  an  area 
south  of  10th  Street  South  and  north  of 
Interstate  94  in  the  St.  Cloud 


Metropolitan  Area,  in  Sherburne  and 
Steams  Counties.  Minnesota.  The 
proposed  action  is  being  considered  to 
preserve  an  alignment  for  the 
construction  of  a  future  highway, 
including  a  river  crossing,  to  address  the 
need  for  improved  east/west  minor 
arterial  continuity,  land  use  and  trip 
generation  growth,  and  forecasted  2025 
congestion  on  existing  bridges. 

The  Tier  I  EIS  will  evaluate  the  social, 
economic,  transportation  and 
environmental  impacts  of  alternatives, 
including:  (1)  No-Build.  (2) 
Transportation  Demand  Management, 
and  (S)  Three  alignment  alternatives 
identified  within  the  33rd  Street 
Corridor. 

The  Tier  II  EIS  will  be  prepared  in 
fifteen  to  twenty  years.  At  that  time, 
design  alternatives  for  the  preferred 
alignment  will  be  considered  and 
environmental  impacts  and  mitigation 
will  be  studied  in  greater  detail.  It  is 
anticipated  that  the  "St.  Cloud 
Metropolitan  Area  Mississippi  River 
Crossing  Scoping  Document/Draft 
Scoping  Decision  Document"  will  be 
published  early  in  2003.  A  press  release 
will  be  published  to  inform  the  public 
of  the  document's  availability.  Copies  of 
the  scoping  document  will  be 
distributed  to  agencies,  interested 
persons  and  libraries  for  review  to  aid 
in  identifying  issues  and  analyses  to  be 
contained  in  the  Tier  I  EIS.  A  thirty-day 
comment  period  for  review  of  the 
document  will  be  provided  to  afford  an 
opportunity  for  all  interested  persons, 
agencies  and  groups  to  conunent  on  the 
proposed  action.  A  public  scoping 
meeting  will  also  be  held  during  the 
comment  period.  Public  notice  will  be 
given  for  the  time  and  place  of  the 
meeting.  A  Tier  I  Draft  EIS  will  be 
prepared  based  on  the  outcome  of  the 
scoping  process. 

Coordination  has  been  initiated  and 
will  continue  with  appropriate  Federal, 
State  and  local  agencies  and  private 
organizations  and  citizens  who  have 
previously  expressed  or  are  known  to 
have  an  interest  in  the  proposed  action. 
To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numt>er  20.205.  Highway  Planning 
and  Ck)nstruction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  artivities  apply  to  this 
program.) 
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Issued  on:  December  17,  2002. 
Stanley  M.  Graczyk, 
Project  Development  Engineer.  Federal 
Highway  Administration,  St.  Paul.  Minnesota. 
JFR  Doc.  02-32514  Filed  12-24-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[FMCSA  Docket  No.  FMCSA-2002-13295) 

Oregon  Department  of  Transportation 
Application  for  Exemptions  for 
Farmers 

AGENCY:  Federdl  Motor  (.drner  Safety 
.Adnnnistratinn  (FMCSA).  DOT. 
ACTION:  Notice  ol  application  for 
exemptions;  request  for  comments. 

SUMMARY:  The  FMCSA  has  received  an 

cipplK  Htion  from  the  Oregon  Department 
of  Transportation  (ODOT)  for 
exemptions  from  all  the  Federal 
regulatory  requirements  concerning 
parts  and  accessories  necessary  for  the 
safe  operation  of  commercial  motor 
vehicles  (CMVs)  and  concerning  the 
inspection,  repair  and  maintenance  of 
CMVs  on  behalf  of  motor  earners 
certified  by  and  registered  with  ODOT 
as  farmers.  ODOT  belieyes  that 
enforcing  its  general  rules  of  the  road 
and  vehicle  safety  regulations  would 
ensure  that  the  level  of  safety  for  the 
farmers  is  equivalent  to  or  greater  than 
the  level  of  safety  that  would  be 
achieved  by  complying  with  the  Federal 
regulations.  The  exemptions,  if  granted, 
would  preempt  inconsistent  local 
requirements  in  Oregon  applicable  to 
interstate  commerce. 
DATES:  We  must  receive  your  comments 
on  or  before  January  27,  2003. 

ADDRESSES:  Vou  can  mail  or  hand 
iii-li\tT  (.umments  to  the  U.S. 
Di'partment  of  Transportation.  Dockets 
Management  Facility.  Room  PL.  401- 
400  Seventh  Street.  SW  ,  Washington, 
DC  20590-0001.  You  can  also  submit 
comments  at  http://dmses.dot  gov 
Please  include  the  docket  number  that 
appears  in  the  heading  of  this 
document.  You  can  examine  and  copy 
this  document  and  all  comments 
received  at  the  same  Internet  address  or 
at  the  Dockets  Management  Facility 
from  9  a.m.  to  5  p.m..  e.t..  Monday 
through  Friday,  except  Federal  holidays. 
If  vou  want  to  know  that  we  received 
your  ( timments.  please  include  a  self- 
addri'ssed   stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  W.  Minor.  Offic  *■  of  Bu.'-  and  Truck 
Standards  and  Operations.  U02J  366- 


4009,  Federal  Motor  Carrier  Safety 
Administration,  400  Seventh  Street, 
SW..  Washington.  DC  20590-0001. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t..  Monday  through  Friday, 
except  Federal  holidays 
SUPPLEMENTARY  INFORMATION: 

Background 

Sections  31315  and  31136  of  title  49 
of  the  United  States  Code  (U.S.C.) 
provide  the  FMCSA  with  authority  to 
grant  exemptions  from  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs).  An  exemption  provides  rehef 
from  one  or  more  FMCSRs  given  to  a 
person  or  class  of  persons  subject  to  the 
regulations  An  exemption  provides  the 
person  or  class  of  persons  with  relief 
from  the  regulations  for  up  to  two  years, 
and  may  be  renewed  These  sections 
also  require  the  agency  to  consider 
whether  the  terms  and  conditions  for 
the  exemption  would  achieve  a  level  of 
safety  that  is  equivalent  to.  or  greater 
than,  the  level  of  safety  that  would  be 
obtained  by  complying  with  the 
regulations  when  evaluating 
applications  for  exemptions. 

On  December  8.  1998.  FMCSA 
published  an  interim  final  rule 
implementing  section  4007  of  the 
Transportation  Equitv  Act  for  the  21st 
Century  (TEA-21)(codified  at  49  U.S.C. 
31315)"(.Spe  63  FR  67600).  The 
regulations  at  49  CFR  part  381  establish 
the  procedures  to  be  followed  to  request 
waivers  and  to  apply  for  exemptions 
from  the  FMCSRs.  and  the  provisions 
used  to  process  them. 

The  agency  must  publish  a  notice  in 
the  Federal  Register  for  each  exemption 
requested,  explaining  the  request  that 
has  been  filed;  providing  the  public 
with  an  opportunity  to  inspect  the 
safety  analysis  and  any  other  relevant 
information  known  to  the  agency;  and 
requesting  public  comment  on  the 
exemption  (See  49  U.S.C.  31136(e)(1) 
and  49  CFR  part  381.315). 

Before  granting  a  request  for  an 
exemption,  the  ageni  \  mu'-t  publish  a 
notice  in  the  Federal  Register 
identifying:  (1)  who  will  receive  the 
exemption.  (2)  what  regulation  is 
covered  by  the  exemption,  (3)  how  long 
the  exemption  is  in  effect,  and  (4)  all 
terms  and  conditions  of  the  exemption. 
The  terms  and  conditions  established  by 
the  FMCSA  must  ensure  that  the 
exemption  will  likely  achieve  a  level  of 
safety  that  is  equivalent  to,  or  greater 
than,  the  level  that  would  be  achieved 
by  complying  with  the  regulation. 

ODOT  Application  for  an  Exemption 

ODOT  applied  for  exemptions  from 
all  the  requirements  of  49  CFR  Parts  393 
and  396  on  behalf  of  all  motor  carriers 


certified  and  registered  with  ODOT  as 
farmers.  A  copy  of  the  application  is 
included  in  the  docket  referenced  in  the 
heading  to  this  notice.  There  are 
currently  14.000  motor  carriers  in  this 
category  operating  in  both  interstate  and 
intrastate  commerce.  The  exemption 
would  apply  only  when  these  carriers 
engage  in  transportation  related  to  farm 
operations  and  the  commercial  motor 
vehicle  (CMV)  is  registered  with  ODOT 
as  a  farm  vehicle.  The  exemption  would 
not  apply  when  a  carrier  operates  as  a 
for-hire  carrier. 

ODOT  asserts  the  exemption  would 
have  no  effect  on  the  enforcement  of 
Oregon  laws  and  regulations  concerning 
rules  of  the  road  and  vehicle  equipment. 
The  State  believes  that  its  motor  vehicle 
safety  regulations  would  provide 
adequate  safety  requirements  for  the 
interstate  operation  of  farm  vehicles. 

ODOT  indicated  that  it  requests  the 
exemption  primarily  because  the  State 
may  lose  Motor  Carrier  Safety 
Assistance  Program  (MCSAP)  funding 
from  the  FMCSA  for  having  laws  and 
regulations,  applicable  to  interstate 
operations,  that  are  less  stringent  than 
the  Federal  requirements.  OEKDT  asserts 
that  based  on  discussions  with 
legislators  and  public  meetings  with 
farm  groups,  it  is  unlikely  that  the 
Oregon  legislature  would  revise  current 
law. 

ODOT  stated  that  the  exemption 
would  be  consistent  with  the  long- 
standing practice  of  Oregon  safety 
officials.  Since  1978.  Oregon  statutes 
have  included  an  exemption  for  farm 
vehicles  that  are  less  than  80,000 
pounds.  Interstate  farmers  have  been 
treated  the  same  as  intrastate  fanners 
with  regard  to  safety  regulations.  The 
State  does  not  believe  this  practice  has 
had  an  adverse  impact  on  safety  based 
on  its  review  of  reportable  crashes  in 
Oregon. 

The  State  defines  a  reportable  crash  as 
one  in  which  there  is  a  fatality,  injury, 
or  damage  exceeding  $1,000.  From  1995 
through  2001,  commercial  farm  trucks 
were  involved  in  89  reportable  crashes, 
resulting  in  7  fatalities.  The  total 
number  of  crashes  for  all  commercial 
vehicles  during  the  same  time  period 
was  11,767  including  459  fatalities. 
With  regard  to  crash  causation,  the  State 
indicated  that  during  calendar  year 
2001,  only  3  percent  of  all  reportable 
crashes  in  Oregon  were  attributable,  in 
whole  or  in  part,  to  the  mechanical 
condition  of  the  commercial  vehicle 

Number  of  Commercial  Motor  \  ehicles 
That  Would  Be  Exempted 

While  there  are  approximately  14,000 
motor  carriers  certified  and  registered 
with  ODOT  as  fanners,  only  about  half 


THR'ih 


r.Mir!,,!     K. 


-»-1 


n. 


T,      2 mil'  '\'-,tirr 


of  these  carriers  h^ve  been  issued  farm 
license  plates.  ODOT's  Driver  and  Motor 
Vehicle  Services  Division  has  issued 
approximately  37.000  farm  license 
plates  for  trucks  operating;  in  Oregon. 
However,  because  of  the  seasonal  nature 
of  farm  work,  it  is  estimated  that  only 
l.'J.OOO  farm  plates  are  valid  at  any  given 
tune.  The  difference  btitween  the 
numb«!r  of  farmtirs  and  the  number  of 
farm  license  plates  arises  btjcause  the 
plates  are  issued  for  seasons,  and 
depending  on  what  the  farmers  are 
growing  they  only  operate  CMVs  during 
certain  times  of  the  year. 

M.iliiil  •■    I  11-,,,!.    1!:  I  iiiiivalent  or 
lti<'<itt:i   i,t:vt'i  til  .Satt'tv 

ODOT  believes  the  level  of  safety  for 
farmers  operating  under  the  exemption 
would  be  equivalent  to  the  level  of 
safety  that  would  be  provided  by  the 
Federal  safety  regulations  because  the 
State  would  continue  to  enforce  its  rules 
of  the  road  and  equipment  regulations 
applicable  to  all  motorists  and  motor 
vehicles.  Farm  vehicles  are  currently 
required  to  comply  with  State 
requirements  related  to  parts  and 
accessories,  including  brakes,  lights, 
mudguards  and  fenders,  emissions  and 
exhaust,  windows,  horns,  mirrors,  etc. 
Furthermore,  ODOT  has  the  authority  to 
inspect  any  vehicle  to  verify 
compliance.  By  publication  of  this 
notice  the  FMOSA  hopes  to  receive  data 
enabling  the  agency  to  determine 
whether  to  grant  or  deny  this 
exemption. 

Pdfciifi.i!  !riiii.iits  If'thr  I'xiTnr'tif'n  is 

ODOT  believes  that  if  the  exemption 
is  not  granted,  the  State  would  no  longer 


be  eligible  for  participation  in  MCSAP. 
For  fiscal  year  2003.  it  is  estimated  that 
Oregon  will  receive  $2,009,000  in  basic 
grant  funds  and  an  additional  S437.481 
in  incentive  funds. 

Ri  cjii.st  for  Comments 

...  ,.,  >  ordance  49  U.S.C.  31315(b)(4) 
and  31 136(e).  FMCSA  requests  public 
<.f)mment  from  all  interested  parties  on 
ODOT's  application  for  an  exemption 
from  all  the  Safety  requirements  of 
Subchapter  B  to  Chapter  III.  title  49  of 
the  C^FR.  The  agency  may  grant  or  deny 
the  application  based  on  the  comments 
rec;eived.  and  any  other  relevant 
information  that  is  available  to  the 
agency. 

Issued  fin:  D»m  pmbt-r  20.  2002. 
Annette  M.  Sandberx. 
Deputy  Administrator. 
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DEPARTMENT  OF  TRANSPORTATION 
Research":  .jnd  Special  Programs 

AdfiiiP,  is!r?i!ion 

Office  o(  Hazardous  Materials  Safety 
Notict'  o»  Applications  for  Exemptions 

A\jLNv^  V  .    ix't'^illi    il    illlii    .>IJ»   I    till    i    ii't^iam-* 

Administration.  DOT. 
ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
pr(K;edures  governing  the  application 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107.  subpart  B).  notice  is 

New  exemptions 


hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle.  2 — Rail 
freight.  3 — Cargo  vessel.  4 — C^rgo 
aircraft  only,  5 — Passenger-carrying 

;iiri  r.ift. 

ijATtS:  Comments  must  be  received  on 
or  before  January  27.  2003. 
ADDRESS  COMMENTS  TO:  Records  Center. 
Research  an  i  ^i  •  >  lal  Programs 
Administration,  U.S.  Department  of 
Transportation.  Washington.  DC  20590. 

(Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 

the  excnipti'i"  .inplii  .(linn  iiunihcr 
FOR  FURTHEH  ;NK)HMAtion  CONTACT: 
Copies  of  the  application;!  (see  U(x;ket 
Number)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
PL-401.  at  the  U.S.  Department  of 
Transportation.  Nassif  Building.  400  7th 
Street.  SW..  Washington.  DC  20590  or  at 
http://dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5117(b):  49  CFR  1.53(b)). 

Issued  in  Washington.  IX;.  on  Deiember 
19.  2002. 
R.  Ryan  Posien. 

Exi'iitptinns  Prxi^rtim  Officer.  Office  of 
Hazardous  Materials.  Exemptions  and 
Approvals. 


Application 
No. 

DocKet  No 

Applicant 

Regulation(s)  aftecled 

Nature  of  Exen^ption  thereof 

13162-N 

RSPA-02- 

Exact  Sciences  Corpora- 
tion. Maynard.  MA 

49  CFR  171-180         

To  auttxxize  1t>e  transportatior*  in  commerce  of  di- 

13799 

agrK)stK:  specimens.   Division  6  2.  in  quantities 

greater  than  presently  authonzed.  to  be  trans- 

ported as  unregulated  (Modes  1.  2.  3,  4  ) 

13172-N 

RSPA-^2- 

Raytheon  Co 

49  CFR  173  302(a).  175.3 

To  authonze  the  transportation  in  commerce  of  he- 

14007 

Tewksbury.  MA 

'  hum  Division  2  2,  in  fully  wrapped  cartion-fit)er 
rantorced  aluminum  lined  non-DOT  cylinders 
with  a  maximum  service  pressure  of  3240  psi 
and  a  water  capacity  of  260  liters  (Modes  1 ,  2, 
3.  4  5 ) 

To  auttronze  the  manufacture,  marV.  sale  and  use 

13173-N  

RSPA-02- 

Dynetek  Industnes  Ltd  . 

49  CFR  173.302(a).  175.3 

14003 

Calgary  Alt)erla.  Can- 
ada. 

of  DOT-CFFC  specification  fully  wrapped  carbon 
hbet  reinforced  aluminum  lined  cylinders  mount- 
ed in  protective  enclosures  for  use  in  trans- 
porting Division  2  1  and  2  2  hazardous  matenals 
(Modes  1,  2,  3,  4,  5.) 

13174-N 

RSPA-02- 

Carteton  Technologies 

49  CFR  173  302(a).  175.3 

To  authonze  the  manufacture,  mark,  sale  and  use 

14017 

Inc,  Orchard  Park.  NY 

of  non-DOT  specification  fully  wrapped  com- 
posite fitter  reinforced  aluminum  lined  cylinders 
lor  use  in  transporting  helium.  Division  2,2. 
(Modes  1.  2.  4) 

Federal  Register/Vol    67.  No.  248    Thursday,  Derembpr  26,   2n(!2    \oticp? 
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Nea'  exemptions— Continuea 


Application 
No 


13176-N 


13177-N 


13178-N 


13179-N 


13180-N 


13181-N 


13182-N 


13186-N 


Docket  No. 


RSPA-02- 

14016 


RSPA-02- 
14015 


RSPA-02- 

14019 


RSPA-02- 
14020 


RSPA-02- 

14021 


RSPA-02- 
14022 


RSPA-02- 
14023 


RSPA-02- 

14014 


Applicant 


Regulation(s)  affected 


Union  Pacific  Raiiroaa 
Company    Omaha    NE, 


;9  .^FP  •  -4  83 


Quaiitv  Conjammen'  49  CFP  173.304(a)(2). 

Company    OwensDoro,  173.34(d)&(e). 

KY. 


ConocoPhiMips    Anchf 
age    AK 


-  CFR  172.101,  Tattle  Col. 

(9B) 


EnviroTech  Systems  inc     ,  49  CFR  173-21,  173.308 

Lynnwooa   VVA 


^)e  .Assr>Ciation  of 
na/Ma!  Shippers, 
/vashington,  DC. 


49  CFR  123,  172.203(a), 
172.301  (c),  173.22, 
173.306,  173.306(a)(1). 


Thermo  MF  Physcs   Coi       4C  CFR  173.403,  173.424 
orado  Springs    CO 


Cytec  Industries  Inc 
West  Paterson,  NJ 


40  rPR  173  304(b) 


Quality  Con!ainm,en!  40  CFR  173.301(f), 

Compan,    O^vensDoro,    ,       173  304(aH2). 

KY 


Nature  of  Exemption  thereof 


To  autfrarize  a  bulk  packaging  ot  aluminum  smelt- 
ing by-products  Division  4.3.  transported  by  rail 
to  be  switched  under  its  own  momentum.  (Mode 
2.) 

To  authonze  'he  manufactunng,  mark,  sell  and  use 
of  non-DOT  specification  full  opening  head,  steeJ 
salvage  cylinders  for  over  packagir>g  damaged 
or  leaking  chlonne  and  sulfur  dioxkJe  cylinders 
(Modes  1   3» 

To  authorize  the  "ansportalion  in  commerce  of  350 
gallon  DOT  Specif tcatton  txifk  containers  for  use 
in  transponmg  flammat)te  liquids,  nos  by  cargo 
aircraft  (Mode  4  ) 

To  authonze  the  iransportatk>n  in  commerce  of 
lighters  '"•a  'a.e  been  removed  from  their  ap- 
proved I "r-  packaging,  are  partially  used  and 
are  beinc  •<.  sported  for  disposal  without  turtfier 
approval  iMoae  1) 

To  authonze  the  transportation  in  commerce  of 
aerosols  with  a  capaaty  of  50  ml  or  less  con- 
taining Division  2.2  gas  and  no  other  hazardous 
materials  t>e  trar»sported  without  certain  hazard 
communication  requirements  (Modes  1.  2,  3  ) 

To  authorize  the  transportation  in  commerce  of  a 
specially  designed  devk^e  consistir>g  of  a  non- 
[X)T  specification  cylinder  for  use  in  transporting 
sulfur  hexafluonde   Divisk)n  2.2   (Modes  1,  3,  4, 

5.) 

To  authonze  the  transportation  in  commerce  of  for- 
eign designed  cylinders  with  relief  from  filling  lim- 
its for  use  in  transporting  phosphine.  Division  2.3 
(N/lodes  1,  3.) 

To  auttiorize  ttie  manufacture,  marking,  sell  and 
use  of  non-DOT  specification  full  opening  head, 
steel  salvage  cylinders  for  overpacking  damaged 
or  leaking  chlorine  cylinders  (Modes  1,  3), 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety. 
Notice  ot  Applications  for  Modification 
of  Exemptions 

AGENCY;  KtstMri  h  and  .Special  Programs 

Administration   IX  )I 

action:  List  of  applications  for 

nil "  i i  f  ication  of  exemptions. 

SUMMARY:  in  accordance  with  the 

jiH  i(iures  governing  the  applicatiim 

fui    iiii'-i  tilt'  prill  fsvine  "f  exemptions 
tru,f|,  t!!.'  1  ifjidFtnu'iit  .)!  "I  r,insportation's 
Ha/a.' li'. us  Mdtcn.iK  Regulations  (49 
(  FK  ji.ir*  ]n~   .snhp.ir*  B'   notice  is 
tiervii\  i;!\c:i  tiid!  ;h>-  ( );fi'  e  of 
Hazardous  Materials  Safety  has  received 


the  t^^licatioiis  described  horein.  This 
notice  is  abbreviated  to  expedite 

docketing  and  public  notice.  Because 
the  .sections  dflei  tpd.  modes  of 
transportation   .mil  the  nnture  of 
.ipiphcidtinn  have  tiein  --niiwn  in  earlier 
Federal  Register  p  uhiu.dtions,  they  are 
not  repeated  here  Requests  for 
modifications  of  exemptions  [e.g.,  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
niociifu  ation  request.  These 
,ip[iii(,ati(ins  have  been  separated  from 
ttie  neu  appiu.aticjn.s  for  exemptions  to 
tat  ilitate  processing 
DATES:  Comments  must  ht.  received  on 
nr  before  ianuar\  l(i   2003, 
ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs 
Administration,  L'  S,  Department  of 
Transponatinn   Washington.  DC  20590. 


Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  iNFORMATIOK  CONTACT: 

(    I   es    :    ;..  ,,j  I  ..  ,:      ;,-  .e  available 
for  inspection  in  the  Records  Center. 
Nassif  Building.  400  7th  Street,  SW.. 
Washington,  DC  or  at  http:// 
dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5117(b); 
49  CFR  1.53(b)). 

Issued  in  Washington.  DC.  on  December 
19.  2002. 
R.  Ryan  Posten, 

Exemptions  Program  Officer.  Office  of 
Hazardous  Materials,  Exemptions  and 
Approvals. 
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Application 
No 


Docket  No 


8554-M  . 
9778-M  . 
9929-M  . 
11194-M 
11380-M 
12056-M 

12102-M 

12130-M 

13102-M 

13127-M 


RSPA-d&- 

3730 
RSPA-98- 

4005 
RSPA-9»- 

4386 
RSPA-02- 

13784 
RSPA-02- 

13477 


Applicant 


American  West  Explosives.  Inc  ,  SpnngtieW,  MO  (See  Footnote  1)  

Baker  Atlas,  Houston.  TX  (See  Footnote  2)  ~ « 

OrtMlal  Sciences  Corporation.  Dulles.  VA  (See  Footnote  3)  

Carteton  Technologies.  Inc  (Pressure  Tech  Div  ).  Glen  Bumie,  MD  [See  Footnote  4) 

Baker  Atlas  (Houston  Technology  Ctr).  Houston.  TX  [See  Footnote  5) 

Department  ot  Detense  (MTMC).  Fort  Eustis.  VA  (See  Footnote  6)  

Roche  Diagnostics  Corporation,  Indianapolis,  IN  (See  Footnote  7)  

FIBA  Technologies.  Inc  .  Westtwro.  MA  (See  Footnote  8)  

Watts  Regulator  Company.  North  Andover.  MA  (See  Footrrote  9)  

Amencan  Pacific  Corporation.  Cedar  City.  UT  (See  Footnote  10)  


Modrtication 
of  exemp- 
tion 


8554 

9778 

9929 

11194 

11380 

12056 

12102 

12130 

13102 

13127 


'  To  modify  the  exemption  to  authonze  the  transportation  of  a  Class  8  material  in  a  specialized  container  mounted  on  a  bulk  truck. 

*To  modify  the  exemption  to  authonze  the  transportation  of  an  additional  Class  7  matenal  in  non-DOT  specification  packaging 

3  To  modify  the  exemption  to  update  the  list  of  authonzed  transporters  and  airports  tor  the  transportation  of  certain  Division  1  3C  matenals  in 
unauthonzed  packaging  that  exceed  the  quantity  limitation 

*To  modify  the  exemption  to  authonze  utilization  of  an  S-Glass  outer  ovenwrap  tor  the  non-DOT  specification  fiber  reinforced  plastic  full  com 
posite  cylinders  transporting  certain  Division  2  1  and  2  2  gases 

*To  modify  the  exemption  to  authonze  changes  to  an  existing  tank  design  assembly  and  the  addition  of  a  new  tank  design  tor  the  transpor 
tation  of  Division  2  1  matenals 

6  To  modify  the  exemption  to  authonze  two  additional  destination  facilities  and  authonze  an  increased  numljer  of  round  tnp  shipments  con 
taming  Division  2  3  and  6  1  matenals 

'To  modify  the  exemption  to  auttxjnze  transportation  by  common  or  contract  earner  of  certain  unapproved  Class  1  explosive  matenals  <lesen 
sitized  by  wetting  with  water.  akx>tK)l  or  other  suitable  diluent  so  as  to  eliminate  their  explosive  properties 

«To  modify  the  exemption  to  authonze  optional  inspection  access  hole  (manholes)  for  the  non-DOT  speaficatlon  insulated  portable  tanks 
transporting  certain  Division  2  2  matenals 

9  To  reissue  the  exemption  originally  issued  on  an  emergency  basis  for  the  transportation  of  certain  non-DOT  speafication  packagmgs    de 
scnt>ed  as  actuators,  charged  with  limited  quantities  of  various  hazardous  matenals 

"5  To  reissue  the  exemption  originally  issued  on  an  emergency  tiasis  for  the  transportation  of  certain  Division  5.1  matenals  in  lined  flexible  in- 
termediate bulk  containers  (FIBC) 


|KR  Dor.  02-32S25  Filed  12-24-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 


STB  Finance  DocKet  No    34290 


CSX  Transportation.  Inc — Corporate 
Family  Merger  Exemption-  The 
Western  Railway  ot  Alabama 

CSX  Transportdtjon.  Inc.  (CSXT)'  and 
The  Western  Railway  of  Alabama 
(WRA),''  have  filed  a  verified  notice  of 
exemption  with  respect  to  a  proposed 
corporate  restructuring,  through  which 
WRA.  which  is  controlled  by  CSXT.  will 
be  merged  into  CSXT,  with  CSXT  as  the 
surviving  entity.  Under  the  agreement 
and  plan  of  merger.  CSXT  will  own  all 
of  the  assets  of  WRA  and  will  be 


'  CSXT,  a  Class  I  carrier,  owns  and  operates 
approximately  23,297  miles  of  railroad.  CSXT  and 
its  railroad  subsidiaries  operate  in  the  States  of 
Alal>ama.  Cx)nnHcticut,  District  of  Columbia. 
Delaware,  Florida,  C^eorgia,  Illinois,  Indiana, 
Kentucky,  Louisiana,  Massachusetts.  Maryland. 
Michigan.  Mississippi,  Missouri,  New  lersey.  New 
York.  North  Carolina.  Ohio.  Pennsylvania,  South 
Carolina,  Tennessee.  Virginia,  and  West  Virginia, 
and  the  Provinces  of  Ontario  and  Quebec. 

'WRA  owns  and  operates  approximately  128.23 
miles  of  railroad  in  the  State  of  Alabama. 


responsible  for  all  debts,  liabilities,  and 
obligations  of  WRA. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  December  3. 
2002.  the  effective  date  of  the  exemption 
(7  days  after  the  exemption  was  filed). 

The  purpose  of  the  transaction  is  to 
simplify  the  corporate  structure  and 
reduce  corporate  overhead  and 
duplication. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
The  parties  state  that  the  transaction 
will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family. 

Under  49  U.S.C.  10502(g).  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  prntpf  t  thn  interests  of  its 
emplovees.  Altlu)UL;h  i|  plicants  do  not 
e\(  •  1  !  II IV  employees  to  be  adversely 
afioi  ttu!  by  this  in.Tv^fr  -uiH  i  ontrol 
transaction,  th'\  iit   ■    is  it.   i  to  apply 
employee  protective  conditions 
pursuant  49  U.S.C.  11326(a).  Therefore, 
any  employees  adversely  affected  by  the 
merger  and  control  transaction  will  be 
protected  by  the  cuiidiliuns  set  furth  in 


New  York  Dock  Ry. -Control-Brooklyn 
Eastern  Dist.,  360  I.C.C.  60  (1979). 

If  the  notice  contains  false  or 
misleading  information,  the  pxpmption 
is  void  ab  initio.  Petitions  to  n  \    k<  the 
exemption  under  49  U.S.C.  in  .n^'    i 
may  be  filed  at  any  time.  The  hiiiiK  ut 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34290  must  be  filed  with  the 
Surface  Transport  iti' in  Hoard.  1925  K 
Street.  NW..  Washinj!.. II   1)(    20423- 
0001.  In  adciitiMii    -i  ■  (.(i\    .f  ...k  h 
pleading  mu.st  h*-  .->ciAci.i  on  Loui.s  h 
Gitomer.  BALL  )AN1K  LLP.  1455  F 
Street.  NW..  Suite  225,  Washington   IK 
20005. 

Board  decisioii'^  and  notices  are 
available  on  our  Web  site  at 
www.  stb.  dot.gov. 

Decided:  December  19.  2002. 

By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A  Williams, 
Secretory 
jFR  Doc.  02-32567  Filed  12-24-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34292] 

Santa  Clara  Valley  Transportation 
Authority— Acquisition  Exemption — 
Union  Pacific  Railroad  Company 

.Sant.i  Clara  X'alU'v  Transportation 
Authorit\  i\TA).  a  noncarner.  has  filed 
a  verified  notice  of  exemption  under  4M 
CFR  1150.31  to  acquire  from  Union 
Pacific  Railroad  Company  (UP) 
approximatelv  14  88  miles  of  railroad 
rifjht-of-way  and  related  improvements 
known  as  the  WP  Milpitas  Line.  The 
line  is  located  between  a  point  north  of 
Pasco  Padre  Parkway  at  appriiximately 
UP  milepost  2.61  (former  Western 
Pacific  Railroad  (WP)  San  Jose  Branch 
milepost  33.14),  and  William  Street  in 
San  )ose.  CA.  at  approximately  UP 
milepost  17.49  (former  WP  San  Jose 
Hranch  milepost  48.02).  in  Alameda  and 
Santa  Clara  Counties.  CA.  VTA  is 
acquiring  the  line  in  order  to  construct 
a  public  transportation  system.'  \TA 
will  not  obtain  the  right  or  obligation  to 
conduct  freight  rail  service  on  any 
portion  of  the  line,  and  will  not  at  any 
time  hold  itself  out  as  a  freight  common 
carrier.  UP  will  retain  an  exclusive 
permanent  easement  for  purposes  of 
providing  freight  rail  ser\  ice  on  the  line 

The  transaction  was  scheduled  to  be 
consummated  on  December  11.  2002, 
the  effective  date  of  the  exemption  (7 
days  after  the  exemption  was  filed). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.-  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34292.  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street.  NW.,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  ser\'ed  on  Charles  A. 
Spitulnik,  One  Massachusetts  Avenue, 
NW.,  Suite  800,  Washington.  DC  20001. 

Board  decisions  and  notices  are 
available  on  our  website  at  http:// 
■•WWW.STB.DOT.GOV." 


'  According  to  VTA,  construction  will  begin  after 
UP  has  relocated  its  freight  rail  service  to  an 
adjacent  line  and  abandoned  or  discontinued 
operations  on  the  subject  line. 

'  VTA.  a  State  of  California  public  agency,  asserts 
that,  because  it  will  not  be  acquiring  a  common 
carrier  obligation  here,  the  Board  lacks  jurisdiction 
over  this  transaction.  For  that  reason.  VTA  states 
that  it  intends  to  file  a  motion  to  dismiss  and  vacaii 
this  notice.  If  and  when  such  a  motion  is  filed,  it 
will  be  addressed  in  a  subsequent  Board  decision. 


Derided:  December  17,  2002. 

Bv  the  Board, 
David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secmtary. 
IFR  Doc.  02-32256  Filed  12-24-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  US 
Customs  Service 

agency:  Departmental  Offices,  Treasurj'. 
ACTION:  Notice  of  meeting  and 
announcement  of  membership. 

summary:  This  notice  announces  the 

date.  lime,  and  location  for  the  first 
meeting  of  the  eighth  renewed  term  of 
the  Treasur>-  Adyisory  Committee  on 
Commercial  on  Commercial  Operations 
(COAC).  announcement  of  members. 
and  the  pro\isional  agenda  for 
consideration  by  the  Committee. 
DATES:  The  next  meeting  of  the  Treasurx' 
.■\(1\  isorv  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service 
will  be  held  on  Friday.  January  24, 
2003.  at  9  a.m.  at  the  Department  of  the 
Treasury,  in  the  Cash  Room,  located  at 
15th  Street  and  Pennsylvania  Avenue, 
N\V..  Washington,  DC.  (Main  entrance 
off  of  Pennsyhania  Avenue)  The 
duration  of  the  meeting  will  be 
approximately  four  hours,  starting  at  9 
a.m. 

Membership:  The  twenty  (20) 
members  for  the  eighth  term  of  COAC 
are: 
Sandra  M.  Fallgatter,  JC  Penny 

Purchasing  Corp. 
Carol  Fuchs.  Katten.  Muchin  Zaris,  & 

Rosemman 
Dennrs  Heck.  Yamaha  Corp.  of  America 
Michael  D.  Laden.  Target  Customs 

Brokers.  Inc. 
Arthur  Litman,  Tower  Group 
James  Finnegan.  Kulicke  &  Soffa 
Angela  Gitten,  Miami  International 

Airport 
D  Scott  Johnson,  Gap.  Inc. 
Marian  Ladner,  Strasburger  and  Price 
Mary  Jo  Muoio,  Barthco  International, 

Inc. 
Peterson,  John  F.,  C.H.  Powell  Company 
Norman  Schenk,  United  Parcel  Service 
Sandra  Scott,  Roadway  Express 
Renee  Stein.  Microsoft  Corporation 
Thomas  G.  Travis.  Sandler,  Travis  & 

Rosenberg 
Karen  Phillips.  Canadian  National 
Robert  Schueler.  Jr..  Delphi  Corporation 
Kevin  M.  Smith.  General  Motors  Corp. 
Katherine  M.  Terricciano.  Philips 

Electronics  N.  America 


Tim  Van  Oost.  BP 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Belt,  Tariff  ana  Traoe  specialist 
(Regulatory,  Tariff,  and  Trade 
Enforcement).  Office  of  the  Under 
Secretary  (Enforcement),  telephone — 
(202)  622-0230. 

At  this  meeting,  the  Advisory- 
Committee  is  expected  to  pursue  the 
following  agenda.  The  agenda  may  be 
modified  prior  to  the  meeting. 

Agenda: 

(1)  Customs  Business. 

(2)  Customs  Trade  Partnership 
Against  Terrorism.  24-hr.  Manifest 
Rules,  Customs  Structure  in  Department 
of  Homeland  Security. 

(3)  Merchandise  Processing  Fee; 
Proper  Deduction  of  Freight  &  Other 
Costs  from  Customs  Value. 

(4)  OR&R. 

(5)  Committee  Administration. 

fP'  .\epnda  Itnm-  ^-t  V-v*  Meeting. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public;  however, 
participation  in  the  Committee's 
deliberations  is  limited  to  Committee 
members.  Customs  and  Treasury 
Department  staff,  and  persons  invited  to 
attend  the  meeting  for  special 
presentations.  A  person  other  than  an 
Advisory  Committee  member  who 
wishes  to  attend  the  meeting  should 
contact  Theresa  Maiming  at  (202)  622- 
0220  or  Helen  BeU  at  (202)  622-0230  for 
pre-clearance. 

Dated:  December  19.  2002. 
Timothy  E.  Skud. 

Deputy  Assistant  Secretary^  (Regulatory. 

Tariff,  and  Trade  Enforcement). 

[PR  Doc  02-32612  Filed  12-24-02;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices  Designation  of 
Nauru  and  Ukraine  as  Primary  Money 
Laundering  Concerns 

agency:  Departmental  Offices.  Treasury. 
ACTION:  Notice  of  designation. 

SUMMARY:  This  notice  advises  the  public 
thai  the  Department  of  the  Treasury,  on 
December  20,  2002,  designated  the 
countries  of  Nauru  and  Ukraine  as 
primary  money  laundering  concerns 
pursuant  to  section  531 8A  of  Title  31. 
U.S.C,  as  added  by  section  311  of  the 
Uniting  and  Strengthening  America  by 
Providing  Appropriate  Tools  Required 
to  Intercept  and  Obstruct  Terrorism 
(U.S.A.  Patriot  Act)  Act  of  2001. 
DATES:  The  designations  made  by  this 
notice  are  effective  December  20,  2002. 
Comments  on  certain  aspects  of  this 


HHr.n 
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notice  should  be  submitted  by  January 
27.  2003.  In  making  comments,  please 
refer  to  the  "Public  Comments 
Requested"  in  the  supplementary 
inf()rmatif)n  portion  of  this  preamble, 
ADDRESSES:  Commenters  are  encouraged 
to  submit  comments  by  electronic  mail 
because  paper  mail  in  the  Washington. 
DC  area  may  be  delayed.  Comments 
submitted  by  electronic  mail  may  be 
sent  to  regcomments@do.treas.gov  with 
the  caption  in  the  body  of  the  text. 
"Attn:  Section  311 — Designation  of 
Jurisdictions."  Comments  also  may  be 
submitted  by  paper  mail  (preferably  and 
original  and  three  copies!  to  Department 
of  the  Treasury.  1500  Pennsylvania 
Avenue.  NW,  Washington.  DC  20220 
"Attn:  311 — Designation  of 
Jurisdictions."  Comments  should  be 
sent  by  one  method  only.  Comments 
may  be  inspected  at  the  Department  of 
the  Treasury  between  10  a.m.  and  4 
p.m..  in  Washington.  DC.  Persons 
wishing  to  inspect  the  comments 
submitted  must  request  an  appointment 
by  telephoning  (202)  622-0990  (not  a 
toll-free  number) 

FOR  FURTHER  INFORMATION  CONTACT: 
Otlu.n  ol  Llllolt.tillieiil,  iJepcUtllHint  of 
the  Treasury.  (202)  622-0400;  Office  of 
the  Assistant  General  Counsel 
(Enforcement).  (202)  622-1927;  or  the 
Office  of  the  Assistant  General  Counsel 
(Banking  and  Finance).  (202)  622-0480 
(not  foil  fr«^p  numbers) 

SUPPLEMENT  AH  y  iNFOHMATION: 

I  I  )('sii;ndtl(iii  lit  S.iiiru  .111(1  t   ki  ,iiiif  .IS 
Fi unary  Muney-Ldunileiing  (.uftcerns 

This  document  formally  designates 
the  countries  of  Nauru  and  Ukraine  as 
primary  money-laundering  concerns 
under  31  U.S.C.  5318A.  as  added  by 
section  311(a)  of  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (U.S.A.  Patriot 
Act)  Act  of  2001  (Pub.  L.  107-56)  (the 
Act). 

II  liiipiisilion  lit  SjiiM  i.il  \)»MMUfs 

The  Dtjparlinenl  of  ihe  Treasury 
places  these  jurisdictions,  and  those 
with  whom  they  have  dealings,  upon 
notice  of  its  intent,  after  appropriate 
consultation,  to  follow  this  designation 
with  the  imposition  of  special  measures 
authorized  by  section  5318A(a).  With 
respect  to  Nauru.  Treasury  intends  to 
impose  the  special  measure  described  in 
section  5318A(b)(5).  which  will  prohibit 
financial  dealings  by  U.S.  financial 
institutions  with  any  Nauru  licensed 
institution,  unless  otherwise  excepted. 
Under  the  terms  of  section 
5318A(a)(2)(C).  this  special  measure  can 
be  imposed  only  by  promulgation  of  a 


rule.  Treasury  intends  to  initiate  a 
rulemaking  shortly. 

With  respect  to  Ukraine.  Treasury 
intends  to  impose  one  or  more  of  the 
information-gathering  and  record- 
keeping requirements  of  the  special 
measures  described  in  section 
5318A(b)(l)  through  (4).  Those  special 
measures  can  be  imposed  by  an  order, 
which  is  limited  in  duration  to  120 
days,  and  which  may  be  extended 
indefinitely  through  a  rulemaking  (see 
section  5318A(a)(2)  and  (3)).  Treasury 
intends  to  issue  an  order  while 
simultaneously  initiating  a  rulemaking 
to  impose  special  mea.siirf.s  on  Ukraine. 

III.  Public:  Comments  Kequt'sted 

The  Department  of  the  Treasury 
solicits  comments  from  all  interested 
persons  concerning  the  appropriate 
special  measures  to  impose  on  Ukraine. 
Specifically.  Treasury  solicits  comments 
from  the  financial  sector,  including 
domestic  financial  institutions  and 
domestic  financial  agencies,  concerning 
its  ability  to  comply  with  orders  or 
regulations  that  impose  actions  under 
special  measures  one  through  four 
authorized  by  section  5318A(a). 
Treasury  has  also  determined  to  propose 
imposition  of  special  measure  five  upon 
Nauru,  but  solicits  comments  from  any 
institution  licensed  by  Nauru  as  to 
reasons  the  institution  should  be 
excepted  from  the  prohibitions  imposed 
under  this  measure.  The  prohibitions  of 
special  measure  five  would  not  apply  to 
the  Bank  of  Nauru. 

IV.  Background 

On  October  26.  2001.  the  President 
signed  into  law  the  U.S.A.  Patriot  Act. 
Title  III  of  the  Act  makes  a  number  of 
amendments  to  the  anti-money 
laundering  provisions  of  the  Bank 
Secrecy  Act  (BSA).  which  are  codified 
in  subchapter  II  of  chapter  53  of  title  31. 
United  States  Code.  These  amendments 
are  intended  to  make  it  easier  to 
prevent,  detect,  and  prosecute 
international  money  laundering  and  the 
financing  of  terrorism. 

BSA  section  5318A,  as  added  by 
section  311  of  the  Act.  authorizes  the 
Secretary  of  the  Treasury  (Secretary)  to 
designate  a  foreign  jurisdiction, 
institution,  class  of  transactions  or  type 
of  account  as  being  of  "primary  money 
laundering  concern,"  and  to  impose  one 
or  more  of  five  "special  measures"  with 
respect  to  such  a  jurisdiction, 
institution,  class  of  transactions,  or  type 
of  account.  The  Secretary  has  delegated 
his  authority  under  section  5318A  to  the 
Under  Secretary  of  the  Treasury 
(Enforcement). 

Section  5318A  specifies  those  factors 
that  the  Secretary  must  consider  before 


designating  a  jurisdiction,  institution, 
transaction,  or  account  as  of  "primary 
money  laundering  concern."  The 
evaluation  of  these  factors  against  the 
summary  of  the  administrative  record, 
as  subsequently  set  forth  in  this 
designation,  has  resulted  in  the 
conclusion  that  both  jurisdictions  are  of 
primary  money  laundering  concern.' 

Once  the  Secretary  has  considered  the 
factors,  consulted  with  the  Secretary  of 
State  and  the  Attorney  General  (or  their 
designees),  and  made  a  finding  that  a 
jurisdiction  is  a  primary  money 
laundering  concern,  the  Secretary  is 
authorized  to  impose  one  or  more  of  the 
five  "special  measures"  described  in 
5318A(b).  These  special  measures  can 
be  imposed  individually,  jointly,  or  in 
combination  with  respect  to  a 
designated  "primary  money  laundering 
concern."  Four  of  the  special  measures 
impose  information-gathering  and 
record-keeping  requirements  upon  those 
domestic  financial  institutions  and 
agencies  dealing  either  directly  with  the 
jurisdiction  designated  as  one  of 
primary  money  laundering  concern,  or 
dealing  with  those  having  direct 
dealings  with  the  designated 
jurisdiction.^  Those  four  measures 
require:  (1)  Keeping  records  and  filing 
reports  on  particular  transactions, 
including  the  identities  of  the 
participants  in  the  transactions  and  the 
beneficial  owners  of  the  funds  involved; 
(2)  obtaining  information  on  the 
beneficial  ownership  of  any  account 


'  The  following  factors,  in  accordance  with  the 
requirements  of  siHtion  5318A(c)(2)(A).  are 
considered  tn  be  potentially  relevant  factors  in 
evaluating  the  necessity  of  designating  Nauru  and 
Ukraine.  Nauru  and  I'kraine  meet  Ihe  majority  of 
these  factors  First,  whether  organized  criminal 
groups,  international  terrorists,  or  tjoth.  have 
tran.sa<:ted  business  within  the  designated 
lunsdiction  Second,  with  respect  to  its  banking 
practices.  Treasury  must  also  evaluate  (1)  The 
extent  to  which  the  jurisdiction  or  flnancial 
institutions  operating  in  the  jurisdiction  offer  bank 
secrecy  or  special  regulatory  advantages  to  non- 
residents or  nondomiciliaries  of  the  jurisdiction:  (2) 
the  substance  and  quality  of  administration  of  the 
bank  supervisory  and  counter-money  laundering 
laws  of  the  jurisdiction:  (3)  the  relationship 
between  the  volume  of  financial  transactions 
occurring  in  the  jurisdiction  and  the  size  of  the 
economy  of  the  jurisdiction:  and  (4)  the  extent  to 
which  the  jurisdiction  is  characterized  as  an 
offshore  banking  or  secrecy  haven  by  credible 
international  or^ganizalions  or  multilateral  expert 
groups.  Third,  with  respect  to  its  enforcement 
mechanisms.  Treasury  must  evaluate  whether  the 
United  States  has  a  mutual  legal  assistance  treaty 
with  Ihe  jurisdiction,  and  determine  Ihe  experience 
of  United  States  law  enforcement  officials  and 
regulatory  oRicials  in  obtaining  information  about 
tran.sactions  originating  in.  or  routed  through  to. 
such  jurisdiction.  Finally.  Treasury  must  evaluate 
the  extent  to  which  the  jurisdiction  is  characterized 
by  high  levels  of  official  or  institutional  comiplion. 

'  Treasury  is  currently  examining  the  extent  of 
the  applicability  of  those  requirements  on  those 
financial  institutions  enumerated  under  the  U.S.A. 
Patriot  Act. 
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opened  or  maintained  in  the  United 
States  by  a  foreign  person  or  a  foreign 
person's  reprosentative;  (3)  identifying 
.md  obtaining  information  about 
custumtTs  pprmittt'd  to  use,  or  whose 
transactions  are  routed  through,  a 
foreign  bank's  "payable-through" 
account:  or  (4)  identifying  and  obtaining 
information  about  customers  permitted 
to  use,  or  whose  transactions  are  routed 
through,  a  foreign  bank's 
"correspondent"  account. 

Under  the  fifth  special  measure,  a 
domestic  financial  institution  or  agency 
may  be  prohibited  from  opening  or 
maintaining  in  the  United  States  a 
correspondent  account  or  a  payable- 
through  account  for  or  on  behalf  of  a 
foreign  financial  institution  if  the 
account  involves  the  designee. 

In  selecting  which  special  measures  to 
impose,  the  Secretary  must  consider  a 
number  of  factors.  *  In  addition, 
imposition  of  special  measures  (1) 
through  (4)  requires  consultation  with 
the  Chairman  of  the  Board  of  Governors 
of  the  Federal  Reserve  System,  any  other 
appropriate  Federal  banking  agency  (as 
defined  in  section  3  of  the  Federal 
Deposit  Insurance  Act),  the  Secretary  of 
State,  the  Securities  and  Exchange 
Commission,  the  Commodity  Futures 
Trading  Commission,  the  National 
Credit  Union  Administration  Board,  and 
any  other  agencies  and  interested 
parties  as  the  Secretary  may  find 
appropriate.  Imposition  of  special 
measure  (5)  requires  consultation  with 
the  Secretary  of  State,  the  Attorney 
General  and  the  Chairman  of  the  Board 
of  the  Federal  Reserve  System. 

The  TrtMsury  intends,  after 
consultation  as  provided  above,  to 
impose  the  fifth  special  measure  with 
respect  to  Nauru,  and  actions  under 
special  measures  one  through  four  with 
respect  to  Ukraine.  Section  5318A  lists 
several  factors  that  the  Secretary  must 
consider,  in  consultation  with  the 
Secretary  of  State  and  the  Attorney 
General,  before  imposing  these  special 
measures.  Pursuant  to  section  5318A, 


3  In  determining  generally  what  special  measures 
to  select  and  to  impose,  the  Secretary,  in 
consultation  with  the  agencies  and  "interested 
parties"  set  forth  immediately  above,  must  consider 
the  following  factors:  (1)  Whether  similar  action  has 
been  or  is  being  taken  by  other  nations  or 
multilateral  groups;  (2)  whether  the  imposition  of 
any  particular  special  measure  would  create  a 
significant  competitive  disadvantage,  including  any 
undue  cost  or  burden  associated  with  compliance, 
for  financial  institutions  organized  or  licensed  in 
the  United  States:  (3)  the  extent  to  which  the  action 
or  the  timing  of  the  action  would  have  a  significant 
adverse  systemic  impact  on  the  international 
payment,  clearance,  and  settlement  system,  or  on 
legitimate  business  activities  involving  the 
particular  jurisdiction,  institution  or  class  of 
transactions;  and  (4)  the  effect  of  the  action  on 
United  States  naUonal  security  and  foreign  policy. 


any  of  these  first  four  special  measures 
can  be  imposed  by  order,  regulation  or 
as  otherwise  permitted  by  law.  Special 
measures  imposed  by  an  order  can  be 
effective  for  not  more  than  120  days, 
unless  subsequently  continued  by  a 
regulation  promulgated  before  the  end 
of  the  120-day  period. 

The  fifth  special  measinre  can  only  be 
imposed  through  the  issuance  of  a 
regulation.  The  issuance  of  the  fifth 
measure  also  requires  consultation  with 
the  Chairman  of  the  Federal  Reserve. 

A.  Nauru 

At  one  point  in  time,  the  island  of 
Nauru  had  one  of  the  highest  per  capita 
incomes  in  the  developing  world  due  to 
the  mining  and  export  of  phosphates,  a 
f\inding  source  expected  to  be 
completelv  depleted  within  five  to  ten 
years.  Most  of  the  funds  emanating  from 
the  phosphate  mining,  originally 
contained  in  the  country  s  trust  funds, 
have  been  depleted  through  waste,  poor 
investments  and  fraud  In  addition  to 
these  problems,  the  Nauru  government 
itself  has  been  characterized  by 
extensive  instability 

In  an  effort  to  raise  funds,  the  island 
has  resorted  to  several  alternate 
endeavors,  including  the  selling  of 
offshore  banking  licenses.  Nauru  is 
notorious  for  permitting  the 
establishment  of  offshore  banks  with  no 
physical  presence  in  Nauru  or  in  any 
other  country.  These  banks  maintain  no 
banking  records  that  Nauru  or  any  other 
jurisdiction  can  review.  The  evidence 
indicates  that  the  entities  that  obtain 
these  offshore  banking  licenses  are 
subject  to  cursory  and  wholly 
inadequate  review  by  the  country's 
officials  and  lack  any  credible  on-going 
supervision  In  addition,  one  of  the 
common  requirements  imposed  by 
Nauru  on  these  offshore  banks  is  they 
not  engage  in  economic  transactions 
involving  either  the  currency  of  Nauru 
(currently  the  Australian  dollar)  or  its 
citizens  or  residents.  Consequently, 
these  offshore  banks  have  no  apparent 
legitimate  connection  w  ith  the  economy 
or  business  activity  of  Nauru.  Indeed, 
only  one  bank  appears  to  be  physically 
located  in  Nauru,  the  "Bank  of  Nauru." 
It  is  a  local  community  bank  that  also 
serves  as  the  Central  Bank. 

Nauru's  Banking  Act  also  prohibits 
employees  or  officers  of  a  financial 
institution  from  revealing  to  anyone, 
including  government  officials,  any 
information  relating  to  banking 
transactions  in  and  out  of  Nauru.  In 
addition,  foreign  authorities  mav  only 
receive,  with  the  prior  approval  of  the 
Nauruan  Minister  of  Finance,  macro- 
level  information,  such  as  the  total  sums 
of  moneys  and  types  of  currency 


transferred  from  a  country  into  Nauru. 
Foreign  authorities  cannot  receive 
information  regarding  individual 
transactions.  Consequently,  there  is  an 
extensive  secrecy  regime  surrounding 
the  Nauru  banking  system. 

The  Financial  Crimes  Enforcement 
Network  has  recently  reported  that  400 
offshore  bemks  have  been  granted 
licenses  by  Nauru.'*  It  has  been  verified 
by  on-site  reports  that  a  1 ,000  square 
foot  wooden  structure  is  "home"  to 
some  400  of  these  banks  who  have  no 
physical  or  legal  residence  anywhere 
else  in  the  world.  The  United  States 
Government  has  been  able  to  verify  the 
names  of  161  of  the  institutions  licensed 
by  Nauru,  and  they  are  presented  as 
Appendix  A  to  this  designation.  These 
are  institutions  for  which  the  limited 
information  available  indicated  that 
there  is  a  strong  likelihood  as  to  their 
status  as  offshore  shell  banks  that  are 
not  subject  to  effective  banking 
supervision.  Although  the  jurisdiction, 
and  not  the  institutions  themselves,  are 
being  designated,  the  list  of  institutions 
demonstrates  the  extensive 
opportunities  for  money-laundering 
activity  on  the  island. 

As  a  consequence  of  the  current 
practices  of  Nauru,  the  Financial  Action 
Task  Force  (FATF)  placed  Nauru  on  the 
"Non-Cooperative  Countr\'  and 
Territory"  (NCCT)  list  in  June  2000  for 
maintaining  an  inadequate  anti-money 
laundering  (AML)  regime  according  to 
international  standards.  According  to 
the  FATF,  Nauru's  anti-money 
laundering  weaknesses  included,  but 
were  not  limited  to,  the  following: 
money  laundering  was  not  a  criminal 
offense;  offshore  banks  licensed  by 
Nauru  were  not  required  to  maintain 
customer  identification  or  transaction 
records;  Nauruan  financial  institutions 
were  under  no  obligation  to  report 
suspicious  transactions;  and  Nauru 
maintained  strong  bank  secrecy  laws. 
On  August  28,  2001,  Nauru  passed  the 
Anti-Money  Laundering  Act  of  2001 
("the  AML  Act").  On  September  25. 
2001 ,  however,  FATF  indicated  that  the 
AML  Act  was  not  consistent  with 
international  standards  because  it  did 
not  apply  to  the  numerous  offshore 
banks  licensed  by  Nauru.  In  response  to 
FATF  pressure,  on  December  6,  2001, 
Nauru  passed  amendments  to  its  AML 
Act.  Nonetheless,  according  to  the 
FATF,  the  revised  anti-money 
laundering  law  that  now  exists  provides 
for  a  wholly  inadequate  anti-money 
laundering  legislative  and  regulatory 
regime.  In  addition,  Naiiru  has  not  yet 
addressed  the  remaining  and  most 
important  deficiency  of  its  AML 
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legislation,  that  is,  adequate  procedures 
for  licensing,  regulating  and  supervising 
its  offshore  banks.  Thus,  despite 
repeated  warnings  by  FATF  of  its 
concern  with  Nauru's  practices,  and  the 
clear  consequences  of  not  amending  its 
practices.  Nauru  has  not  shouldered  its 
responsibility  to  establish  a  sufficient 
AML  regime. 

On  the  basis  of  FATF's  determination, 
an  evaluation  of  the  factors  set  forth  in 
section  5318A.  and  after  consulting  with 
the  Secretary  of  State  and  the  Attorney 
General,  the  Secretary  has  determined 
that  reasonable  grounds  exist  for 
concluding  that  Nauru  is  a  "primary 
money  laundering  concern." 
Accordingly.  Treasury  is  prepared  to 
subsequently  impose  by  regulation 
special  measure  five  against  Nauru, 
which  would  prohibit  any  U.S.  financial 
institution  from  opening  or  maintaining 
in  the  United  States  any  correspondent 
account  or  a  payable-through  account 
for  a  foreign  financial  institution  if  the 
account  involves  Nauru  or  any 
institution  licensed  by  Nauru.  This 
prohibition  would  not.  however,  apply 
to  the  Bank  of  Nauru.  Treasury  has 
determined  to  except  the  Bank  of  Nauru, 
which  as  noted,  serves  as  the  Central 
Bank,  from  these  prohibitions  in  order 
to  ensure  the  people  of  Nauru  can 
continue  to  meet  their  legitimate 
banking  needs.  Those  U.S.  financial 
institutions  currently  dealing  with  the 
Nauru  licensed  institutions  (Appendix 
A)  should  begin  considering  their 
compliance  obligations  in  anticipation 
of  the  imposition  of  this  measure. 

Treasury  solicits  submissions  from 
any  bank  located  in  or  licensed  by 
Nauru  that  would  establish  its 
legitimacy  for  purposes  of  being  granted 
an  exception  under  any  proposed 
regulation  imposing  special  measure 
five  with  respect  to  Nauru. 

B.  Ukraine 

Ukraine  suffers  from  widespread 
corruption.  On  Transparency 
International's  2002  Corruption 
Perception  Index,  Ukraine  ranked 
eighty-fifth  out  of  the  102  listed 
countries.''  Prosecutions  of  corruption 
are  based  upon  the  law  "On  Combating 
Corruption,"  that  was  passed  in  October 
1995.  This  law  is,  however,  rarely 
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levels  of  corruption  among  public  ofTicials. 


enforced,  and  on  the  rare  occasions 
when  it  is  enforced,  it  is  normally  aimed 
at  lower  or  middle-level  state 
employees.  With  respect  to  the 
economy,  the  Ukrainian  system  is 
primarily  a  cash-based  system,  with 
limited  use  of  non-cash  financial 
instruments.  The  banking  system  of 
Ukraine  has  only  been  in  existence  for 
approximately  ten  years  and  contains 
several  deficiencies,  including  the  lack 
of  any  record-keeping  requirements  for 
banks.  While  the  current  banking 
legislation  prohibits  the  opening  of 
anonymous  accounts,  there  nonetheless 
remain  within  the  system  thousands  of 
anonymous,  coded,  or  numbered 
accounts  containing  a  total  of  more  than 
U.S.  $20,000,000.  In  addition,  there  is  a 
thriving  gray  or  black  market  system 
within  Ukraine.  With  regard  to 
recordkeeping  requirements,  the  secrecy 
laws  in  the  banking  sector  of  Ukraine 
provide  administrative  authorities  with 
limited  access  to  customer  account 
information.  Furthermore,  although 
banks  in  Ukraine  are  required  to  report 
both  large-scale  and  dubious 
transactions,  they  are  not  subject  to 
penalty  or  sanction  for  failing  to  make 
such  reports,  thus  making  the 
requirement  wholly  voluntary.  In 
addition,  non-bank  financial  institutions 
are  under  no  obligation  to  identify 
beneficial  owners  when  their  clients 
appear  to  be  acting  on  behalf  of  another 
party. 

The  FATF  identified  Ukraine  in 
September  2001  as  being  non- 
cooperative  in  the  fight  against  money 
laundering  and  placed  Ukraine  on  the 
N6CT  list.  Ukraine  was  placed  on  the 
NCCT  list  because  it  lacked  an  effective 
anti-money  laundering  regime, 
including  an  efficient  and  mandatory 
system  for  reporting  suspicious 
transactions  to  a  financial  intelligence 
unit,  adequate  customer  identification 
provisions,  and  sufficient  resources 
devoted  to  combating  money 
laundering.  Currently.  Ukraine  does  not 
have  a  comprehensive  anti-money 
laundering  law  that  meets  international 
standards.  On  the  basis  of  Ukraine's  lack 
of  an  adequate  anti-money  laundering 
regime,  the  FATF  decided  that  counter- 
measures  should  take  effect  on 
December  15,  2002,  unless  Ukraine 
enacted  comprehensive  legislation  that 
meets  international  standards.  On 
November  28,  2002.  Ukraine's  Supreme 
Council  (Parliament)  passed  a  Law  on 
Prevention  and  Counteraction  of  the 
Legalization  (Laundering)  of  the 
Proceeds  from  Crime,  and  the  President 
of  Ukraine  signed  the  Law  on  December 
7.  Notwithstanding  this  new  legislation, 
the  system  for  reporting  suspicious 


transactions  remains  so  constrained  as 
to  be  virtually  ineffective.  Additionally, 
the  statute  contains  contradictory 
language  regarding  the  ability  of 
Ukraine's  financial  intelligence  unit  to 
share  information  with  law 
enforcement.  Thus,  the  unit's  authority 
to  fulfill  this  fundamental  responsibility 
remains  very  much  in  doubt.  Having 
analyzed  the  legislation,  FATF  has 
determined  it  to  be  inadequate  and  has 
called  on  its  members  to  apply  counter- 
measures. 

On  the  basis  of  FATF's  determination, 
an  evaluation  of  the  factors  set  forth  in 
section  311  and  the  appropriate 
consultations,  the  Secretary  has 
determined  reasonable  grounds  exist  for 
concluding  that  Ukraine  is  a  "primary 
money  laundering  concern." 
Furthermore,  unless  Ukraine 
demonstrates  that  it  has  taken  proactive 
steps  to  address  the  concerns  giving  rise 
to  its  designation.  Treasury  anticipates 
issuing  a  notice  of  proposed  rule 
making,  subsequent  to  this  designation, 
concurrent  with  an  order  imposing 
actions  under  special  measures  one 
through  four  for  a  period  of  120  days. 
While  this  order  is  in  effect,  the 
imposition  of  a  final  rule  imposing  these 
measures  would  be  evaluated.  There  are 
two  measures  under  consideration  by 
Treasury.  U.S.  financial  institutions 
would  be  required  to  identify  and 
record  the  nominal  or  beneficial  owners 
of  accounts  with  any  one  of  the 
following  characteristics:  (1)  The 
accountholder  has  an  address  in 
Ukraine:  (2)  $50,000  or  more  is 
transferred  from  a  U.S.  account  into  an 
account  in  the  Ukraine;  or  (3)  $50,000 
or  more  is  transferred  from  an  account 
in  the  Ukraine  into  a  U.S.  account.  A 
broader  requirement  would  require  U.S. 
financial  institutions  to  identify  and 
record  the  beneficial  owners  involved  in 
a  financial  transaction  that  is  captured 
electronically  and  that  is  over  $50  oon 

V  Desiqnalinn  of  N'atini  and  Ukraine  <is 
I'fimatA  Moiii'N  1  .uiruiciini;  {  (iru  »Tns 

By  virtue  of  the  authority  vested  in 
me  as  Under  Secretary  of  the  Treasury, 
including  section  5318A  of  title  31, 
United  States  Code,  for  the  foregoing 
reasons  I  hereby  designate  the  countries 
of  Nauru  and  Ukraine  as  "primary 
money  laundering  concerns"  for 
purposes  of  section  5318A  of  title  31, 
United  States  Code. 
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Dated:  December  20,  2002. 
|inim\  (jiirulc, 

L  iider  St:cretary  of  the  Treasury. 
Richard  S.  Cairo, 

Senior  Advisory  to  the  General  Counsel, 
(Regulatory  Affairs). 

Appendix  A 

The  following  is  a  list  of  financial 
institutions  believed  to  be  licensed  by  Nauru. 
It  is  not  intended  to  be  an  exhaustive  list,  and 
the  requirement  to  terminate  correspondent 
relationships  will  apply  to  all  Nauru 
institutions,  not  just  those  on  this  list. 

Certain  Nauru  institutions  on  this  list  are 
known  to  bear  a  name  resembling  that  of  an 
unrelated  U.S.  regulated  institution  or  of  an 
international  organization.  In  addition,  there 
may  be  other  entities  unrelated  to  the  Nauru 
institutions  with  similar  or  identical  names. 
As  such,  financial  institutions  should  not 
assume  that  any  institution  that  they  may 
encounter  with  a  name  similar  or  identical  to 
any  entity  on  this  list,  is  in  fact,  related  to 
any  Nauru  entity  without  additional  inquiry. 

NAURl  -Rpgistered  Kdnks 

Access  Bank  International  Ltd. 

Adriatica  Bank. 

Agro  Trust  Bank,  Inc. 

Ako  Bank  (A.K.A.  Akobank/Ako-BanW 

Akkobank)  Corp. 
Alliance  Bank  (possibly  A.K.A.  European 

Credit  Alliance  Bank,  Inc.). 
Amoko  Bank  Corporation. 
Apollo  Bank,  Inc. 
Ardex  International  Bank. 
Atlantic  Capital  Trust  PLC. 
Augusta  Bank  Corp. 
Babylon  Bank  Corp. 
Baltic  Pacific  Bank. 
Bank  for  International  Settlements  Corp. 

(A.K.A.  Bis  Corp.). 
Bank  of  the  Nations. 
Bank  Thalia. 

Bartang  Bank  and  Trust,  Inc. 
Benmore  Union  Bank. 
Business  Mediterranean  Bank. 
Capital  Bank  Inc. 

Capital  International  Bank  Ltd.  Corp. 
Caribbean  Unified  Bank. 
Carlton  Bank  Trust  Inc. 
Cassaf  Bank  Corp.  (A.K.A.  Casaf.  Kasaf). 
Central  Pacific  Bank. 
Central  Pacific  National  Bank. 
Chierici  Bank. 
City  Trading  Bank,  Inc. 
Cometa  Bank  (A.K.A.  Kometa). 
Commercial  Intercontinental  Bank,  Inc. 
Commex  Bank. 

Communication  Pacific  Bank  Corp. 
Continental  Assets,  Ltd. 
Cortex  Bank  of  London. 
CP  Bank. 

Creditbankinc  (A.K.A.  Credit  Bank  Inc.). 
Crystal  Merchant  Bank. 
Diffusion  (A.K.A.  Diffusion  Finance)  Bank, 

Inc. 
Dom  Mitra  Bank  (A.K.A.  Dom  Mitra 

NationaH- 
Doris  Bank. 

East  and  Central  Asian  Bankers  Trust.  Inc. 
East  Investment  Bank  Corp. 
Eastock  Bank  (A.K.A.  Eastok). 
East-West  International  Bank  S.A. 


Ecumene  Bank,  Inc.  (A.K.A.  Ecumene  Bank 

Ltd.). 
Elmstone  Bank,  Inc. 
Energy  Capital  Bank  S.A. 
Euro-American  Bank. 
Euro-Atlantic  Bank  Corp.  (A.K.A.  Euro- 

Atlantik). 
Euro  Capital  Bank  Inc. 
Euro-Central  Investment  Bank,  Inc. 
Euro-Nord  Bank  Corp. 
European  Credit  Alliance  Bank.  Inc.  (A.K.A. 

ECABKpossibly  A.K.A.  Alliance  Bank). 
European  Overseas  Bank  Incorporated. 
Exchange  Bank  and  Trust. 
Export  and  Import  Bank  Corp.  (A.K.A. 

EXIM). 
Federal  Commercial  Bank. 
Fidelity  International  Bank,  Inc. 
Financial  Continent  Bank,  Inc. 
First  American  International  Bank. 
First  Capital  Bank. 
First  Credit  and  Trade  Bank. 
First  European  Charter  Bank,  Inc. 
First  Fidelity  Bank.  Inc. 
First  Financial  Security  Bank,  Inc. 
First  International  Bank. 
First  Investment  Bank. 
First  Republic  Bank  of  Nauru.     " 
First  Sky  Bank  Corp. 
First  Southern  Banking  Corp. 
First  Southern  Bank  of  Nauru. 
First  Trading  Bank  Corp.  (A.K.A.  First 

Trading  Bank  Inc.). 
Founders  Bank  Ltd. 
General  Europe  Bank  Inc. 
Global  Heritage  Bank. 
Global  Market  Development  Bank. 
Global  Specialty  Bank. 
Greater  International  Bank  of  Nauru  (A.K.A. 

Greater  International  Bank  Corp.). 
Guardian  Bank  Corp. 
Guardian  Banking  Corp. 
Hampshire  Bank  and  Trust  Inc.  (A.K.A.  H- 

Bank). 
Harmony  Investment  Bank,  Inc. 
IMRI  Credit  Bank,  Inc. 
Info  Assets  Management  Bank  Corp, 
Innovation  Development  Bank. 
Intercredit  Bank  (A.K.A.  Interkredit  Bank). 
Inter  Development  Bank. 
International  Bank  for  Economic  Affairs 

Corp. 
International  Cassaf  Bank. 
International  Commercial  Bank  Corp.  (A.K.A. 

International  Commercial  Banking  Corp.) 

(possibly  A.K.A.  International  Commerce 

Bank  Corp.). 
International  Exchange  Bank. 
International  Industrial  and  Investment  Bank. 

Inc. 
International  Metal  Trading  Bank  (A.K.A. 

IMTB). 
International  Overseas  Bank,  Inc.  (A.K.A. 

Interoverseas  Bank). 
International  Prime  Bank  Corp. 
International  Trade  and  Finance  Bank  Corp. 
International  Treasury  Banking  Corporation. 

Inc. 
Infertrust  Credit  (A.K.A.  Intertrust  and 

Credit)  Bank. 
Investment  Bank  of  London  Inc. 
Jefferson  Bank  and  Trust  Inc. 
Liberty  International  Bank  and  Trust. 
Maritime  Pacific  Bank,  Inc. 
Mars  Bank. 
MC  Bank, 


Mediterranean  International  Bank  Corp. 

Merchant  Deposit  Bank  Corp. 

Meridian  Merchants  Ban'k,  Inc. 

MFC  Bank  Ltd. 

Millenium  Bank  Corp. 

National  Commerce  Bank  Inc. 

Nations  Bank. 

Nations  Trust  Bank. 

Nistru  Bank.  Inc. 

Nord-West  Investment  Bank.  Inc. 

Northern  Security  Bank, 

North-West  Bank,  Inc. 

NR  Bank. 

NTBank. 

Pam  Bank. 

Panacea  Bank  and  Trust. 

Panin  Bank  International. 

Pioneer  (A.K.A.  Pioner)  Invest  Bank. 

Prime  International  Bank. 

Private  Finance  Bank  and  Trust,  Inc. 

Ram  Bank. 

Reconversion  and  Development  Bank  (A.K,A. 
RDB-Bank). 

Republic  and  Commercial  Bank.  Inc. 

Rockland  Bank. 

Royal  Meridian  International  Bank  Inc. 

Russian  Clearing  and  Commercial  Bank.  Inc. 

SCB  Bank. 

Sinex  Bank. 

South  Pacific  Commercial  Bank. 

Sovereign  Allied  Bank. 

Sprint  Bank.  Inc. 

Standard  Capital  Bank  Corp. 

Standard  Hellier  Bank  Inc. 

Standard  Investments  Bank.  Inc. 

Sterling  International  Bank.  Inc. 

Supreme  Banking  Corporation. 

Swiss  American  Bank. 

Swiss  Trading  Bank,  Inc. 

Swiss  Union  Bank  Corp. 

T-Bank.  Inc. 

TOCA  Bank. 

Tower  Bank. 

Tridal  Investment  Bank,  Inc. 

Trust  Investment  Bank.  Inc. 

Trust  Merchant  Bank,  Inc. 

Unibank  International,  Inc. 

Union  Credit  Bank,  Inc. 

Union  Lombard  Bank  and  Trust  Corp. 

United  Bank  and  Trust  Company. 

United  Bank  of  Industry  and  Trade  (A.K.A. 
UBIT  Bank). 

United  Industrial  Bank,  Inc.  (A.K.A. 
Uninbank,  A.K.A.  Unin  Bank). 

United  West  Bank  (A.K.A.  Unwest  Bank), 
Inc. 

Universal  Bank. 

Universal  Baltic  Bank  Inc. 

Universal  European  Bank.  Inc.  (A.K.A. 
Unieurobank). 

Veksmarkbank. 

Westerhall  Private  Bank. 

Westock  (A.K.A.  Westok)  Bank. 

White  Knight  Merchant  Bank. 
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DEPARTMENT  OF  THE  TREASURY 

Departmental  Oflices,  Interim 
Guidance  Concerning  Definition  of 
Insurers    Scope  of  Insurance 
Coverage   and  Disclosures  Mandated 

by  the  Terrorism  Risk  Insurance  Act  ot 
2002 

AGtNCY:  Department  of  the  Treasury, 
Departmental  Offices. 
action:  Notice. 

SUMMARY:  This  notice  provides 
additional  interim  guidance  concerning 
entities  that  are  "insurers"  as  defined  in 
Title  I  of  the  Terrorism  Risk  Insurance 
Act  of  2002  and,  therefore,  are  required 
to  be  participants  in  the  Department  of 
Treasury's  Terrorism  Risk  Insurance 
Program.  This  notice  also  provides 
interim  guidance  concerning  the  scope 
of  insurance  coverage  under  the 
Program,  including  guidance  to  assist 
participating  insurers  in  estimating  their 
"insurer  deductible."  prior  to  the 
issuance  of  regulations,  based  on  how 
they  report  their  "direct  earned 
premium"  (or  comparable  format). 
Additional  guidance  concerning 
required  disclosures  under  the  Act  is 
also  provided  by  this  notice. 
DATES:  This  notice  is  effective 
immediately  and  will  remain  in  effect 
until  superceded  by  regulations  or  by 
subsequent  notice 
FOR  FURTHER  INFORMATION  CONTACT: 
Mario  Ugoletti,  Deputy  Director,  Office 
of  Financial  Institutions  and  GSE  Policy 
202-622-2730:  Martha  Ellett,  Attorney- 
Advisor,  Office  t)f  the  A.ssistant  General 
Counsel  (Banking  and  Finance)  202- 
622-0480. 

SUPPLEMENTARY  INFORMATION:  This 
notice  [iriividcs  ddditional  interim 
guidance  to  assist  insurers  in 
ascertaining  whether  they  are  covered 
by,  and  how  they  may  comply  with, 
certain  immediately  applicable 
provisions  of  Title  I  of  the  Terrorism 
Risk  Insurance  Act  of  2002  (Pub.  L.  107- 
297)  (the  Act)  prior  to  the  issuance  of 
regulations  by  the  Department  of  the 
Treasury  (Treasury).  The  interim 
guidance  contained  in  this  notice,  along 
with  interim  guidance  issued  previously 
by  Treasury,  may  be  relied  up(m  by 
insurers  in  complying  with  these 
statutory  requirements  and  is  intended 
to  assist  insurers  prior  to  the  issuance  of 
regulations  on  these  issues.  This  interim 
guidance  remains  in  effect  until 
supert:eded  by  regulations  or 
subsequent  notice. 

!     K.I.  kun.un.l 

On  November  26,  2002,  the  President 
signed  into  law  the  Terrorism  Risk 
Insurance  Act  of  2002.  The  Act  became 


effective  immediately.  It  establishes  a 
temporary  federal  program  of  shared 
public  and  private  compensation  for 
insured  commercial  property  and 
(;asualtv  losses  resulting  from  an  "act  of 
terrorism,"  as  defined  in  the  Act.  The 
Terrorism  Risk  Insurance  Program  is 
administered  and  implemented  by 
Treasury  and  will  sunset  on  December 
31.2005. 

I  i    Inlcrnn  ( .iiui.ini  e 

I'reasury  will  be  issuing  regulations  to 
administer  and  implement  certain 
elements  of  the  Terrorism  Risk 
Insurance  Program  (Program).  To  assist 
insurers  in  complying  with  certain 
statutory  requirements  prior  to  the 
issuance  of  regulations.  Treasury  issued 
initial  interim  guidance  at  67  FR  76206 
(December  11.  2002)  (also  located  on 
Treasury's  Terrorism  Risk  Insurance 
Program  web  site  at  http:// 
vvHTv-.f/TPasungov'/fr/p).  This  notice 
contains  additional  interim  guidance 
concerning  entities  within  the  definition 
of  "insurer"  in  section  102(6)  of  the  Act. 
This  notice  also  provides  interim 
guidance  concerning  the  scope  of 
insurance  coverage  based  on  the 
definition  of  "insured  loss"  and 
guidance  to  assist  insurers  in  estimating 
their  "insurer  deductible  "  under  the 
Program  prior  to  the  issuance  of 
regulations  by  Treasury.  This  notice  also 
provides  additional  guidance 
concerning  the  Act's  disclosure 
requirements. 

A.  Insurer  Participation  in  General 

What  Entities  Must  Participate  in  the 
Program? 

Section  103(a)(3)  of  the  Act  requires 
that  each  entity  that  meets  the  definition 
of  insurer  in  section  102(6)  of  the  Act 
shall  participate  in  the  Program.  Under 
the  Act,  among  other  requirements, 
participation  means  that  insurers  must 
complv  with  the  "make  available" 
requirements  and  the  disclosure 
provisions  in  section  103.  as  further 
described  in  Treasury's  initial  interim 
guidance  at  67  FR  76206.  In  addition, 
participation  in  the  Program  means  that 
an  insurer  is  subject  to  the  policy 
surcharge  (recoupment)  provisions  of 
the  Act  on  the  insurer's  property  and 
casualty  insurance  policies  as  provided 
in  section  103(e)(8). 

What  Entities  Are  "Insurers"  for 
Purposes  of  the  Program? 

Section  102(6)  of  the  Act  defines  the 
term  "insurer  "  for  purposes  of  the 
Program  to  mean,  any  entity,  including 
an  affiliate  of  that  entity,  that  meets  the 
statutory  requirements  contained  in 


section  102(6)(A).(B)  and  (C),  as 
described  below. 

First,  to  be  an  insurer,  an  entity  must 
fall  within  at  least  one  of  the  categories 
in  section  102(6)(A): 

(i)  Licensed  or  admitted  to  engage  in 
the  business  of  providing  primary'  or 
excess  insurance  in  any  State  ("State" 
includes  the  District  of  Columbia  and 
territories  of  the  United  States); 

(ii)  Not  so  licensed  or  admitted,  but  is 
an  eligible  surplus  line  carrier  listed  on 
the  Quarterly  Listing  of  Alien  Insurers 
of  the  National  Association  of  Insurance 
Commissioners; 

(iii)  Approved  for  the  purpose  of 
offering  property  and  casualty  insurance 
by  a  Federal  agency  in  connection  with 
maritime,  energy  or  aviation  activity;  or 

(iv)  A  State  residual  market  insurance 
entity  or  State  workers'  compensation 
fund. 

The  definition  of  "insurer"  in  section 
102(6)(A)(v)  also  includes  captive  and 
self-insurance  arrangements,  not 
otherwise  covered  in  clauses  (i)-(iv) 
above,  to  the  extent  provided  in  rules 
issued  by  Treasury  under  this  section 
103(0  (emphasis  supplied).  Treasury 
has  not  issued  such  rules. 

In  addition  to  coming  within  a 
category  in  section  102(6){A).  to  be  an 
"insurer"  under  the  Act.  an  entity  must 
receive  "direct  earned  premiums"  on 
any  type  of  commercial  "property  and 
casualty  insurance."  (Section  102(6)(B) 
excepts  state  residual  market  insurance 
entities  and  captives  and  self-insurance 
arrangements  that  do  not  fall  info  the 
categories  listed  in  section 
102(6)(A)(i).(ii)  or  (iii)  from  this  direct 
earned  premium  requirement.) 

Third,  the  entity  must  meet  "any 
other  criteria  that  the  Secretary  of  the 
Treasury  may  reasonably  prescribe" 
under  section  102(6)(C). 

May  an  Affiliate  of  an  Insurer 
Participate  in  the  Program  if  the 
Affiliate  Itself  Does  Not  Meet  the 
Requirements  for  an  Insurer  in  Section 
102(6)(A)  and  (B)? 

No.  To  participate  in  the  Program,  an 
entity,  including  an  affiliate  of  an 
insurer,  must  itself  meet  all  of  the 
requirements  of  section  102(6)(A)and 
(B)  as  well  any  requirements  that  may 
be  prescribed  under  section  102(6)(C). 

If  a  Parent  Company  Meets  the 
Requirements  of  section  102(6)(A)  and 
(B),  But  Not  All  of  the  Parent  Company's 
Affiliates  Meet  the  Requirements  for  an 
Insurer  Under  Section  102(6)(A)  and  (B). 
How  Will  These  Entities  be  Treated 
Purposes  of  the  Program? 

Treasury  intends  to  consider  the 
parent  company,  and  all  affiliates  that 
meet  the  requirements  of  "insurer"  in 
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section  102(6)(A)  and  (B)  (and.  if  issued 
(C)),  to  be,  collectively  one  "insurer"  for 
purposes  of  the  Program.  Any  affiliate 
that  does  not  meet  these  statutory 
requirements  is  not  an  insurer  under  the 
Act,  and  therefore  is  not  a  participant  in 
the  Program.  For  example,  if  an 
insurance  company  is  licensed  or 
admitted  to  engage  in  the  business  of 
providing  primary  or  excess  insurance 
in  a  State  and  receives  direct  earned 
premiums  as  required  in  section 
102(6)(B),  and  three  out  of  four  of  its 
affiliate  insurance  companies  also  are 
State  licensed  and  meet  the 
requirements  of  section  102(6)(B),  then 
the  parent  company  and  the  three 
affiliates  that  meet  the  requirements  of 
section  102(6)(A)  and  (B)  are 
collectively,  one  insurer  for  purposes  of 
the  Program.  The  affiliate  that  does  not 
fall  within  one  of  the  categories  in 
section  102(6)(A)  or  fails  to  meet  all  the 
requirements  to  be  an  "insurer"  under 
section  102(6)  is  not  included  in  the 
Program. 

If  an  Entity  Meets  the  Definition  of 
Insurer  But  Its  Parent  Company  Does 
Not,  Is  the  Entity  an  Insurer  for 
Purposes  of  the  Act? 

Yes.  Any  entity  that  meets  the 
requirements  of  section  102(A)  and  (B) 
(and,  if  issued,  (C)),  is  an  "insurer" 
under  the  Act,  and  therefore  is  required 
to  participate  in  the  Program  under 
section  103(a)(3)  of  the  Act.  If  an  entity 
is  "under  common  control  with  the 
insurer."  and  that  entity  meets  the 
requirements  of  section  102(A)  and  (B) 
(and  if  issued  (C))  Treasury  intends  to 
consider  that  entity  collectively  with  the 
other  insurer  (its  affiliate)  as  one 
"insurer"  for  purposes  of  the  Program. 
For  example,  assume  that  two  insurance 
companies  are  licensed  to  engage  in  the 
business  of  providing  primary'  or  excess 
insurance  in  any  State  (either  in  one 
State  or  in  separate  States)  and  both 
receive  direct  earned  premiums  as 
required  by  section  102(6)(B).  Each 
company,  therefore,  meets  the  definition 
of  "insurer.  "  but  assume  that  the 
common  parent  of  the  two  companies 
does  not  fall  into  any  of  the  categories 
in  section  102(6)(A).  Treasury  intends  to 
consider  the  two  affiliated  companies  to 
be.  collectively,  one  insurer  for 
purposes  of  the  Program,  but  their 
parent  company  is  not  an  insurer  and 
not  included  in  the  Program. 

If  an  Entity  Falls  Within  More  Than  One 
Category'  in  Section  102(6)(A),  How  is  it 
Treated  for  Purposes  of  the  Program? 

An  entity  that  falls  within  two 
categories  will  be  considered  as  falling 
within  the  first  category  it  meets  under 
section  102(6)(A)(i)-(v),  as  described  in 


further  detail  below  in  part  C  of  this 
interim  guidance. 

Is  Reinsurance  Included  in  the  Program? 

No.  Although  the  legislative  history 
and  design  of  the  Act  envision 
reinsurance  arrangements  as  an 
important  component  of  capacity  within 
the  insurance  market,  the  Act  excludes 
reinsurance  from  the  federal  loss 
sharing  Program.  Section  103(g)  of  the 
Act  expressly  provides  that  the  Act  does 
not  limit  or  prevent  "insurers"  from 
obtaining  reinsurance  coverage  for 
"insurer  deductibles"  or  "insured 
losses"  retained  by  insurers.  For  the 
purposes  of  this  interim  guidance,  if  an 
entity  does  not  receive  direct  earned 
premiums  as  required  by  section 
102(6)(B).  then  the  entity  is  not  an 
"insurer"  under  the  Act. 

B.  Scope  of  Coverage  in  General 

What  Is  an  Insured  Loss  Under  the 
Program? 

The  Act  defines  the  term  "insured 
loss"  for  purposes  of  the  Program  in 
section  102(5).  An  insured  loss  means 
any  loss  resulting  from  a  certified  "act 
of  terrorism"  covered  by  primary  or 
excess  "property  and  casualty 
insurance."  that  is  issued  by  £m 
"insurer."  if  such  loss: 

•  "Occurs  within  the  United  States" 
or 

•  occurs  to  an  "air  carrier";  a  U.S.  flag 
vessel  or  a  vessel  "based  principally  in 
the  United  States  on  which  United 
States  income  tax  is  paid  and  whose 
insurance  coverage  is  subject  to 
regulation  in  the  United  States, 
regardless  of  where  the  loss  occurs",  or 

•  occurs  "at  the  premises  of  any 
United  States  mission." 

The  Act  defines  "United  States"  in 
section  102(15)  as  the  several  "States" 
(defined  in  section  102(14)  and 
including  the  District  of  Columbia),  as 
well  as  the  territorial  sea  and  the 
continental  shelf  of  the  United  States,  as 
those  terms  are  defined  in  the  Violent 
Crime  Control  and  Law  Enforcement 
Act  of  1994  (18  U.S.C.  2280,  2281). 

What  Insurance  Coverage  Is  Within  the 
Scope  of  "Insured  Loss"? 

In  general,  if  the  property  and 
casualty  insurance  coverage  is  provided 
within  the  geographic  and  other 
statutory  parameters  of  the  definition  of 
"insured  loss"  in  the  Act  as  described 
above,  and  is  provided  by  an  "insurer  " 
as  defined  in  section  102(6)  of  the  Act 
(whether  or  not  the  insurer  is  foreign 
based  or  owned),  then  such  losses  will 
be  covered  by  the  Program,  subject  to 
the  conditions  for  payment  and  other 
requirements  of  the  Act.  However,  if 


insurance  coverage  is  provided  by  an 
entity  that  is  not  an  "insurer"  under  the 
Act,  then,  even  if  a  loss  occurs  within 
the  United  States,  or  otherwise  meets 
the  definitional  parameters  of  "insured 
loss,"  e.g.  occurs  to  an  air  carrier  or 
vessel  or  mission  as  defined  in  the  Act, 
the  loss  would  not  be  covered  by  the 
Program.  In  addition,  if  insurance  is 
provided  by  a  U.S.  insurer  but  the  loss 
does  not  fall  within  the  definition  of 
"insured  loss"  e.g.  occurs  on  foreign  soil 
and  not  to  a  U.S.  mission  or  covered  air 
carrier  or  vessel,  then  the  loss  would  not 
be  covered  by  the  Program. 

C.  Categories  of  Insurers  Under  Section 

1021 6)1  A) 

1.  State  Licensed  or  Admitted 

Which  State  Licensed  or  Admitted 
Insurance  Companies  Are  Required  to 
Participate  in  the  Program? 

For  purposes  of  this  interim  guidance, 
this  category'  includes  any  insurer  that 

•  Is  licensed  or  admitted  in  any  State 
as  defined  in  the  Act, 

•  And  that  provides  direct  property 
and  casualty  insurance  coverage  as 
defined  in  the  Act  and  provided  in 
Treasury's  previous  interim  guidance  at 
67  FR  76206  (December  11,  2002), 

•  And  that  reports  its  direct  earned 
premiums  as  described  in  Treasury's 
previous  interim  guidance  (cited  above), 
or  that  reports  comparable  direct  earned 
premium  information  to  any  State,  e.g. 
county  mutual  insurance  companies. 

What  Insurance  Coverage  Provided  by 
State  Licensed  and  Admitted  Insurers  Is 
Under  the  Program? 

Treasury  has  issued  interim  guidance 
concerning  lines  of  insurance  coverage 
included  in  the  Program  and  "direct 
earned  premiums  "  at  67  FR  76206 
(December  12,  2002).  The  direct  earned 
premium  income  for  the  lines  of 
coverage  included  in  the  Program 
described  in  that  guidance  (direct 
premiums  earned  as  reported  to  the 
NAIC  in  the  Annual  Statement  in 
column  2  of  the  Exhibit  of  Premiums 
and  Losses^-commonly  known  as 
Statutory  Page  14)  primarily  covers 
premiums  and  associated  policies  for 
property  and  casualty  insurance  risks  in 
the  United  States.  Thus,  this  direct 
earned  premium  information  is 
generally  consistent  with  scope  of 
"insured  loss"  as  defined  in  the  Act.  If 
a  State  licensed  or  admitted  insurer 
within  this  category  provides  insurance 
coverage  that  is  not  reported  in  the 
premium  information  submitted  on 
Statutory  Page  14,  (or  does  not  report 
comparable  premium  information  to  its 
licensing  or  admitting  State,  e.g.  as  a 
county  mutual  insurance  company)  then 
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such  insurance  coverage  will  not  be 
considered  within  the  scope  of  the 
Program  prior  to  the  issuance  of 
regulations.  Insurers  and  other 
interested  parties  will  have  the 
opportunity  to  submit  formal  comments 
to  Treasury  on  lines  of  commercial 
property  and  casualty  insurance 
coverage  that  were  specified  in 
Treasury's  initial  interim  guidance. 

How  May  a  State  Licensed  and 
Admitted  Insurer  Estimate  Its  Insurer 
Deductible  for  Purposes  of  the  Program? 

The  Act  defines  an  "Insurer 
Deductible"  in  Section  102(7)  for  the 
various  "Program  Years"  and  other 
periods  covered  by  the  Program.  For 
example.  Section  102(7)(B)  defines  the 
insurer  deductible  for  Program  Year  1 
{January  1.  2003  through  December  31, 
2003)  as  "the  value  of  an  insurer's  direct 
earned  premiums  over  the  calendar  year 
immediately  preceding  Program  Year  1 
multiplied  by  7  percent."  Prior  to  the 
issuance  of  regulations,  a  State  licensed 
or  admitted  insurer  may  estimate  its 
insurer  deductible  by  multiplying  the 
applicable  percentage  (listed  in  the  Act 
for  the  Transition  Period  and  each  of  the 
Program  Years)  by  the  direct  earned 
premium  information  that  the  insurer 
reports  on  Statutory  Page  14,  as 
described  in  Treasury's  previous  interim 
guidance  at  67  FR  76206  (or  as 
comparably  reported  by  the  insurer  to 
its  licensing  or  admitting  State). 

If  an  Entity  Is  State  Licensed  or 
Admitted  Within  Section  102(6)(A)(i) 
and  Also  Is  a  Self-Insured  or  Captive 
Insurance  Company  (or  Risk  Retention 
Group),  How  Is  the  Entity  Treated  For 
Purposes  of  the  Program? 

Any  entity  that  falls  within  the  State 
"licensed  or  admitted"  category 
102(6)(A)(i),  and  receives  and  reports 
direct  earned  premiums  in  accordance 
with  section  102(6)(B)  and  Treasury's 
interim  guidance  at  67  FR  76206  (or 
reports  comparable  information  to  its 
licensing  or  admitting  State),  will  be 
considered  by  Treasury  as  an  insurer 
under  sectionl02(6)(A)(i),  even  if  the 
entity  is  also  in  a  self-insured  or  captive 
arrangement.  Such  entities  are  required 
by  section  103(a)(3)  to  participate  in  the 
Program.  In  contrast,  if  a  captive 
insurance  company  or  a  risk  retention 
group  is  licensed  or  admitted  by  a  State, 
but  does  not  collect  direct  earned 
premiums  as  required  by  section 
102(6)(B),  then  such  entities  are  not 
"insurers"  under  section  102(6)(A)(i). 
These  other  entities  may  be  addressed 
under  subsequent  Treasury  regulations, 
if  issued  for  self-insured  or  captive 
entities  under  section  103(f). 


2.  Eligible  Alien  Surplus  Line  Carriers 

What  Entities  Are  Covered  by  the 
Eligible  Surplus  Line  Category? 

Any  eligible  alien  surplus  line  carrier 
listed  on  the  NAIC  Quarterly  Listing  of 
Alien  Insurers  (Quarterly  Listing)  that 
receives  direct  earned  premiums  as 
required  in  section  102(6)(B)  is  an 
insurer  and  required  to  participate 
under  the  Program. 

What  Portion  of  Insiirance  Coverage 
Provided  by  Eligible  Surplus  Line 
Carriers  Is  Required  to  Come  Under  the 
Terrorism  Risk  Insurance  Program? 

The  scope  of  insurance  coverage 
provided  by  eligible  surplus  line 
carriers  covered  by  the  Program  for 
policies  that  are  in-force  as  of  the  date 
of  enactment  or  that  are  entered  into 
prior  to  January  1 ,  2003,  may  be 
determined  by  a  surplus  line  carrier 
with  reference  to  the  geographic  scope 
in  the  definition  of  "insured  loss."  and 
with  reference  to  the  covered  property 
and  casualty  lines  of  insurance 
described  in  Treasury's  previous  interim 
guidance  at  67  FR  76206,  and  with 
reference  to  premium  information 
collected  using  a  format  consistent  with 
Treasury's  interim  guidance  for  those 
entities  that  report  to  the  NAIC  (i.e. 
direct  earned  premium  information 
reported  on  Statutory  Page  14). 

Treasury  is  coordinating  with  the 
NAIC  and  will  be  issuing  regulations 
governing  the  scope  of  insurance 
coverage  provided  by  eligible  surplus 
line  carriers  under  the  Program  for 
policies  issued  by  them  and  entered  into 
after  January  1,  2003.  For  purposes  of 
interim  guidance.  Treasury  expects  to 
propose  that  insurance  coverage  is 
within  the  Program  if  (i)  provided  for 
losses  within  the  geographic  scope  of 
the  definition  of  "insured  loss  "  and  (ii) 
within  the  lines  of  the  property  and 
casualty  insurance  described  in 
Treasury's  interim  guidance  at  67  FR 
76206  and  (iii)  the  premium  income  is 
calculated  using  a  format  consistent 
with  the  format  referred  to  in  that 
interim  guidance  [i.e.  Statutory  Page 
14).  Treasury  also  expects  to  propose 
that  the  premium  for  insurance  coverage 
within  the  geographic  scope  of  "insured 
loss"  must  be  priced  separately  by 
eligible  surplus  line  insurers  for  policies 
issued  after  January  1,  2003. 

How  May  Eligible  Surplus  Line  Carriers 
Calculate  Their  Insurer  Deductibles? 

For  purposes  of  this  interim  guidance, 
in  calculating  an  "Insurer  Deductible" 
as  defined  in  Section  102(7),  eligible 
surplus  line  carriers  may  use  the 
premium  base  that  corresponds  to  the 
coverage  requirements  described  in  the 


previous  question.  In  calculating  the 
deductible  for  Program  Year  1 ,  prior  to 
the  issuance  of  regulations,  eligible 
surplus  line  carriers  may  use  and  rely 
on  the  same  allocation  methodologies 
contained  within  the  NAIC's 
"Allocation  of  Surplus  Lines  and 
Independently  Procured  Insurance 
Premium  Tax  on  Multi-State  Risks 
Model  Regulation  "  for  allocating 
premium  between  coverage  within  the 
geographic  scope  of  'insured  loss"  and 
all  other  coverage  to  estimate  the 
appropriate  percentage  of  premium 
income  for  such  policies  that  applies  to 
such  risks.  A  similar  procedure  may  be 
relied  upon  to  calculate  an  eligible 
surplus  line  carrier's  deductible  for  the 
Transition  Period. 

3.  Insurers  Approved  by  Federal 
Agencies 

Which  Federally  Approved  Insurers  Are 
Required  to  Participate  in  the  Terrorism 
Risk  Insurance  Program? 

If  an  entity  does  not  fall  within 
section  102(6)(A)(i)  or  (ii),  but  is 
approved  by  a  Federal  agency  to  offer 
property  and  casualty  insurance  in 
connection  with  maritime,  energy  or 
aviation  activities  and  the  entity 
receives  direct  earned  premiums  for  any 
type  of  property  and  casualty  insurance, 
then,  for  purposes  of  this  interim 
guidance,  such  entity  is  considered  by 
Treasiu7  to  be  an  "insurer"  under 
section  102(6)(A)(iii).  This  category  of 
federally  approved  insurers  under 
section  102(6)(A)(iii)  will  be 
administered  in  a  manner  that  is 
consistent  with  any  other  reasonable 
criteria  that  may  be  prescribed  at  a  later 
date  by  Treasury  pursuant  to  section 
102(6)"(C). 

Examples  of  insurers  under  section 
102{6)(A)(iii)  are  those  insurers  that  do 
not  fall  within  section  102  (6)(A)(i)  or 
(ii)  and  are  approved  or  accepted  by  a 
Federal  agency  under  the  following 
programs  and/or  statutes: 

•  Approval  of  Underwriters  for 
Marine  Hull  in.surance  (Maritimi' 
Administration,  U.S.  Department  of 
Tran.sportation) 

•  Aircraft  Accident  Liability 
Insurance  (U.S.  Department  of 
Transportation) 

•  Oil  Spill  Financial  Responsibility 
for  Offshore  Facilities  (Minerals 
Management  Service,  U.S.  Department 
of  the  Interior 

•  Oil  Spill  Financial  Responsibility 
for  Vessels  (United  States  Coast  Guard, 
U.S.  Department  of  Transportation) 

•  Longshoremen's  and  Harbor 
Workers'  Compensation  Act 
(Employment  Standards 
Administration,  U.S.  Department  of 
Labor) 
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The  above  list  of  Federal  insurance 
programs  is  not  exclusive.  Any  entity 
that  is  approved  by  a  U.S.  agency  to 
offer  property  and  casualty  insurance  in 
connection  with  maritime,  energy  nr 
aviation  activities  by  a  program  that  it, 
not  listed  above  is  encouraged  to  notify 
the  designated  Treasury  contacts  in  this 
notice  prior  to  the  issuance  of  Treasury 
regulations  or  to  submit  a  comment 
once  regulations  are  proposed. 

Treasury'  intends  to  propose 
regulations  providing  that  scope  of 
insurance  coverage  under  the  Program 
for  insurers  that  are  within  section 
102(6)(A)(iii)  is  only  the  insurance 
coverage  approved  by  the  Federal 
Agency. 

How  May  Insurers  Approved  by  a 
Federal  Agency  Calculate  Their 
Deductibles? 

In  estimating  an  'Insurer  Deductible" 
as  defined  in  Section  102(7),  federally 
approved  insurers  may  use  the  premium 
base  that  corresponds  to  the  coverage 
approved  by  the  Federal  agency.  In 
addition.  Treasury  expects  to  propose 
regulations  that  treat  federally  approved 
insurers  in  a  manner  consistent  with 
eligible  alien  surplus  line  earners  as 
described  above  in  the  second  question 
under  Section  C.2. 

For  the  purposes  of  this  interim 
guidance,  because  insurers  approved  by 
a  Federal  agency  share  many  of  the 
same  characteristics  as  eligible  surplus 
line  carriers  on  the  NAIC's  Quarterly 
Listing  of  Alien  Insurers,  this  class  of 
insurers  may  estimate  their  insured 
deductible  under  the  Program  in  a 
similar  manner  as  described  for  eligible 
surplus  line  carriers.  In  calculating  the 
deductible  for  Program  Year  1.  prior  to 
the  issuance  of  regulations,  and  because 
insurance  policies  issued  by  federally 
approved  insurers  may  not  have 
specificallv  allocated  the  percentage  of 
premium  income  that  is  attributable  to 
risks  withfn  the  geographic  scope  of  the 
definition  of  "insured  loss,"  federally 
approved  insurers  ma\'  use  the  same 
allocation  methodologies  that  are 
contained  within  the  NAIC's 
"Allocation  of  Surplus  Lines  and 
Independently  Procured  Insurance 
i'remium  Tax  on  Multi-State  Risks 
Model  Regulation"  for  allocating 
premiums  between  coverage  within  the 
geographic  scope  of  "insured  loss  "  and 
all  other  coverage,  to  estimate  the 
appropriate  percentage  of  premium 
income  for  such  policies  that  applies  to 
such  risks.  A  similar  procedure  may  be 
relied  upon  to  calculate  a  federally 
approved  insurer's  deductible  for  the 
Transition  Period. 


4.  State  Residual  Insurance  Market  and 
W  "rkers  Compensation  Funds 

Which  State  Residual  Insurance  Market 
Entities  or  State  Workers'  Compensation 
Funds  Are  Required  to  Participate  in  the 
Program? 

These  entities  fall  within  section 
102(6)(A)(iv)  of  the  definition  of  insurer 
and  are  required  to  participate  in  the 
Program,  For  the  purposes  of  this 
interim  guidance,  the  Treasury,  in 
consultation  with  the  NAIC.  has 
identified  a  group  of  entities  that  fall 
within  this  class  of  insurers  (see 
attached  list  at  the  end  of  this  interim 
guidance).  Any  state  residual  insurance 
market  entity  or  state  workers' 
compensation  fund  that  is  not  on  this 
list  is  encouraged  to  notify  Treasun.' 
through  the  designated  contacts  in  this 
interim  guidance. 

How  Do  the  Provisions  of  the  Act  Apply 
to  State  Residual  Market  Insurance 
Entities  or  State  Workers  Compensation 
Funds' 

Section  102{6)(A)(iv)  provides  a 
category  for  State  residual  market 
insurance  entities  and  State  workers' 
compensation  funds  within  the 
definition  of  insurer.  Section  102(6)(B) 
provides  an  exception  for  such  insurers 
from  the  requirement  that  they  receive 
direct  earned  premiums,  but  section 
103(d)  requires  Treasury'  to  issue 
regulations  as  soon  as  practicable  to 
applv  the  provisions  of  the  Act  to  these 
types  of  entities.  Treasury'  is  working 
with  the  NAIC  on  a  methodology  to 
address  a  data  reporting  anomaly  that 
arises  when  insurers  act  as  ser\'icing 
t;arriers  for  residual  market 
mechanisms  For  purposes  of  interim 
guidance,  insurers  within  this  category 
that  have  insufficient  information  to 
issue  disclosures  under  section 
103(b)(2)  are  being  given  a  waiver  from 
these  disclosure  requirements  until 
Treasury  issues  regulations  governing 
how  such  requirements  can  and  should 
be  applied  to  State  Residual  Market 
Entities  and  State  Workers 
Compensation  Funds  to  fulfill  the 
purposes  of  the  Art,  Treasury  is  giving 
priority  consideration  to  the 
development  and  issuance  of  proposed 
rules  applving  provisions  of  the  Act  to 
State  residual  market  insurance  entities 
and  State  workers  compensation  funds, 
as  required  by  section  103(d). 

5.  Newly  Formed  Insurers 

How  Does  an  Insurer  Determine  Its 
Insured  Deductible  if  It  Was  Not  in 
Business  for  the  Full  Calendar  Year 
Prior  to  the  Program  Year? 

Section  102(7)  of  the  Act  defines  an 
"insurer  deductible."  In  general,  this  is 


the  value  of  a  participating  insurer's 
"direct  earned  premium"  over  the 
calendar  year  immediately  preceding 
the  Program  Year  (as  defined).  Section 
102(7)(E)  provides  Treasury  with 
authority  to  determine  the  appropriate 
methodology  for  measuring  the  direct 
earned  premium  if  an  insurer  has  not 
had  a  full  year  of  operations  during  the 
calendar  year  immediately  preceding 
the  Program  Year. 

Because  new  companies  have  only 
had  limited  business  operations,  it  is 
likely  that  their  premium  income  will 
be  somewhat  volatile.  Such  volatility 
could  persist  throughout  the  life  of  the 
three-year  Program.  Thus,  to  administer 
these  newly  formed  insurers  in  a 
manner  that  is  consistent  with  other 
insurers  under  the  Program  and  to 
prevent  newly  formed  insurers  from 
having  the  unfair  advantage  of  lower 
relative  deductibles,  Treasun.'  intends  to 
propose  that  the  deductible  measure  for- 
new  companies  formed  after  the  date  of 
enactment  (November  26)  will  be  based 
on  contemporaneous  data  for  direct 
earned  premium  that  corresponds  to  the 
current  Program  Year.  If  a  newly  formed 
insurer  does  not  have  a  full  year  of 
operations  within  a  particular  Program 
year,  Treasury  intends  to  propose  that 
insurer's  direct  earned  premium  for 
Program  year  will  be  annualized  to 
determine  an  insurer's  deductible. 

D.  Additional  Disclosure  Guidance 

If  an  Insurer  Chooses  To  Use  the  NAIC's 
Model  Disclosure  Forms  To  Satisfy  the 
Disclosure  Requirements  of  Section  103. 
Does  the  Insurer  Have  To  Follow  the 
Model  Disclosure  Form  Exactly? 

No.  As  described  in  previous  interim 
guidance,  the  NAIC  disclosure  forms  are 
"model"  forms.  Treasury's  previous 
interim  guidance  provides  a  safe  harbor 
to  insurers  that  use  such  model  forms 
for  the  purposes  described  in  that 
guidance,  but  that  guidance  states  that 
this  is  not  the  exclusive  means  of 
complying  with  the  disclosure 
provisions. 

The  NAIC's  model  disclosure  forms 
reflect  key  information  regarding  the 
Terrorism  Risk  Insurance  Program  that 
is  required  to  be  disclosed  to 
policyholders  as  a  condition  for  federal 
payment  under  the  Program,  such  as 
Federal  participation  in  the  Program 
and  any  premium  that  is  being  charged 
by  the  insurer  for  "insured  losses," 
However,  insurers  may  decide  to  modify 
such  model  forms  to  fit  individual 
circumstances.  For  example,  if  an 
insurer  is  providing  disclosures  under 
Section  103(b)  and  there  is  no  change  in 
the  premium,  the  signature  line  on  the 
model  form  may  be  unnecessarj'.  In 
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addition,  in  complying  with  the 
disclosure  requirements,  an  insurer  may 
communicate  the  price  to  a  policyholder 
in  a  manner  that  is  consistent  with 
standard  business  practice,  which,  in 
some  cases,  may  be  as  percentage  of 
overall  policy  premium. 

Treasury  intends  to  propose 
regulations  that  will  indicate  that 
compliance  with  the  disclosure 
provisions  may  be  evidenced  by  an 
insurer  in  a  variety  of  ways,  including 
but  not  limited  to,  a  proof  of  mailing 
process,  certificates  of  mailing,  returned 
forms  signed  by  the  policyholders,  and 
other  methods  consistent  with  the 
normal  forms  of  communication  with 
policyholders  that  demonstrate  that  the 
disclosures  have  been  provided. 

If  Two  or  More  Insurers  Participate  In 
Insuring  a  Single  Commercial  Risk 
Through  a  Joint  Underwriting  or  Risk 
Sharing  Plan,  Would  Policies  Written 
TJnder  Such  Plans  Be  Under  the 
Program? 

Yes,  if  the  insurers  meet  the  definition 
of  insurer  and  the  joint  underwriting  or 


risk  sharing  plans  are  authorized  by  the 
laws  of  the  state  where  the  risk  is 
located  and  where  the  policy  or  policies 
are  issued  or  delivered.  To  satisfy  the 
"make  available"  requirement  the 
policy  or  policies  should  make  available 
to  the  insured,  coverage  for  "insured 
losses"  that  does  not  differ  materially 
from  the  terms,  amounts  and  other 
coverage  limitations  applicable  to  losses 
arising  from  events  other  than  acts  of 
terrorism. 

Are  the  Property  and  Casualty  Lines  of 
Coverage  Described  in  Treasury's  Initial 
Interim  Guidance  the  Only  Lines 
Covered  Under  the  Program? 

Until  Treasury  proposes  and  issues 
regulations  concerning  the  definition  of 
property  and  casualty  insurance  for 
purposes  of  the  Program,  insurers 
should  refer  to  the  definition  contained 
within  the  Act  and  the  guidance 
provided  in  Treasury's  previous  interim 
guidance.  As  part  of  the  rulemaking 
process,  interested  parties  will  have  a 
chance  to  provide  comments  on 


Treasury's  pn  > 
definition. 


regulation  on  this 


Are  All  Types  of  Insurance  Coverage 
Reported  Under  the  Lines  of  Coverage 
Listed  Described  in  Treasury's  Initial 
Interim  Guidance  Covered  Under  the 
Program? 

Until  Treasury  proposes  and  issues 
regulations  concerning  the  definition  of 
property  and  casualty  insurance  for 
purposes  of  the  Program,  insurers 
should  refer  to  the  definition  contained 
within  the  Act  and  the  guidance 
provided  in  Treasury's  previous  interim 
guidance.  As  part  of  the  rulemaking 
process,  interested  parties  will  have  a 
chance  to  provide  comments  on 
Treasury's  proposed  regulation  on  this 
definition. 

Uated:  0*^'  .'mh.T  18.  2002. 
Wayne  A.   Xtici  n.ithy. 
Assistant  Secretary  of  the  Treasury. 

Att.K  hnient^-List  i)f  Statf  Ri'sidu.tl 
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State 


Alabama  , 

Alaska 

American  Samoa 

Arizona  

Arkansas 

California  


Automobile 


Cotorado 


Connecticut 
Delaware  ... 


Distnct  of  Columbia 

Ftonda 

Georgia  

Guam  

Hawaii 


Idaho 
Illinois  . 
Indiana 


Iowa  

Kansas  ... 
Kentucky 


Louisiana  

Maine  

Maryland  

Massachusetts 

Michigan  

Minnesota  


Mississippi 
Missouri  ..., 
Montana  .... 


Assigned  Risk  Plan 

Assigned  Risk  Plan 

h4one 

Assigned  Risk  Plan 

Assigned  Risk  Plan 

Assigned  Risk  Plan 

Assigned  Risk  Plan 

Assigned  Risk  Plan 
Assigned  Risk  Plan 


DC  Auto  Insurance  Plan 
Jotnl  Underwriting  Assoc 

Assigned  Risk  Plan  

None 

Assigned  Risk  Plan  


Assigned  Risk  Plan 
Assigned  Risk  Plan 
Assigned  Risk  Plan 

Assigned  Risk  Plan 
Assigned  Risk  Plan 
Insurance  Plan  


Assigrwd  Risk  Plan 
Assigned  Risk  Plan 
State  FurKl  


Assigned  Risk  Plan  &  Re- 
insurance Facility. 
Placement  Faality 


Assigned  Risk  Plan 


Assigr>ed  Risk  Plan  

Joint  Underwnting  Assoc. 
Assigned  Risk  Plan  


Liability 


JUA— Liability 


JUA — Commercial  Lines 


JUA— Property 


JUA— Unavailable  Lif>es 
JUA— Casualty 


JUA— All  P/C 
JUA— Liability 


JUA — Liability,  except 
Product  Liability. 


Property 


Syndicate 


Syndicate 
Syndicate 


Syndicate  

Multiple  Servicing  Camer 
Syndicate  


Single  Servicing  Carrier 


Syndteate  

Multiple  Servicing  Car 


Syndicate  

Single  Servicing  Carrier 
Syndicate  


Sir>gle  Servicing  Carrier 


Syndicate 
SyndK^ate 
Syndicate 
Syndicate 


Syndicate 


Workers'  compensation 


NCCI. 
NCCI. 

NCCI 

NCCI-Ark  Sen/ice  Center 

State  Compensation  Insur- 
ance Fund 

Colorado  Compensation 
Insurance  Authonty 

NCCI 

Delaware  Compensation 
Rating  Bureau 

NCCI 

Flonda  W.C.  JUA. 

NCCI 

Hawaii  Employers  Mutual 
Insurance  Company 

NCCI 

NCCI 

Indiana  Compensation 
Rating  Bureau 

NCCI 

NCCI 

Kentucky  Lrr)pii<yerb  Mu- 
tual InsurarKe  Co 

Louisiana  Workers  Com- 
pensation Corp 

Maine  Employers  Mutual 
Insurance  Company 

Injured  Workers   insurance 
Fund 

WCRIB  of  Massachusetts 

Michigan  Workers'  Comp 
Placement  Facility 

Minnesota  Workers  Comp 
Insurers  Assoc. 

NCCI 

Travelers  Insurance  Co 

Slate  Compensation  Insur- 
ance FurKl 
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State 

Nebraska  

Nevada     , 

Ne/.  Ha'^pshire 

NeA  jersey  , 

Ne^\  Mexico  

Ne/v  York  , 

Nortti  Carolina  . 
North  Dakota    .. 

Ohio  

Oklahoma  

Oregon 

Pennsylvania    .. 

Puerto  Rico 

Rhode  Island  ... 
South  Carolina  . 

South  Dakota  ... 

Tennessee  

Texas  

Utah  

Vermont  

Virgin  Islands  ... 

Virginia 

Washington 

West  Virginia  ... 

Wisconsin  a. 

Wyoming 


Automobile 

Assigned  Risk  Plan  

Assigned  Risk  Pian  

Insurance  Plan  &  Reinsur- 
ance Faciiitv 
Assigned  R^si*  Pian  

Assigned  R'Sk  P.an  

Assigned  RiSk  Pian  

Reinsurance  Facility 

Assigned  Rsk  P'an  

Assigned  R  S'  P  an  

Ass'gnea  R  sk  p. an  

Assigned  Rsk  Plan  

Assigned  R'SK  Pian  

Assigned  R'?k  P'an  

Assigned  Risk  Pian  

JUA  '/Assigned  Risk  Plan 

Assigned  Risk  Plan  

Assigned  Risk  Plan  

Assigned  Risk  Plan  

Assgnec  R  s"  Pan  

Assigned  Risk  Pian  

None 

Assigned  Risk  Pian  

Assigned  Risk  Pian  

Assigned  Rsk  Pan  

Assigned  RiS"  Pian  

AssiQned  R  sk  Pian  


Liability 


Property 


Workers  compensation 


JUA— All  Lines 

JUA— Liability  .. 


Syndicate 


JUA — Essential  Property  ..  i  Single  Servicing  Carrier 

Syndicate 

JUA — Essen!, a   P'operty 


JUA — Classes  of  Commer-     Syndicate 

cial  Lines  Designated  by 

the  Commissioner. 

JUA— Liability  

JUA— Liability 


JUA— Prof.  Liability  and  Li- 
ability for  Daycare  Pro- 
viders. 

JUA— Unavailable  Lines  ... 
JUA— Non-Proms  .'. 


JUA — Unavailable  Lines 

JUA — UnavaiaDie  Lines. 
except  Pollution. 

JUA — Commercial  Line  .. 

JUA— Davcare  


JUA— Fire  i  EC 
JUA— Uability  .... 


Single  Servicing  Carrier 
Syndicate  


Syndicate 


Syndicate 

Syndicate 


Syndicate  

Single  Servicing  Carrier 


Travelers  Insurance  Co 

NCCI. 

NCCI. 

Compensation  Rating  and 

Inspection  Bureau 
NCCI-NM  Service  Center 
NY  State  Insurance  Fund 
NC  Rate  Bureau 
ND  Workmen  s  Com- 
pensation Bureau 
Ohio  Bureau  of  Workers' 
Compensation 

OK  State  Insurance  Fund 

NCCI. 

State  Worl^men's  Insur- 
ance Fund 

State  Insurance  Fund  Cor- 
poration of  Puerto  Rico 

Beacon  Mutual  Ins  Co 

NCCI. 


NCCI 

Aon  Risk  Services 

Texas  Wort^ers  Comp.  In- 
surance Fund 

Workers  Compensation 
Fund  of  Utah. 

NCCI. 


NCCI 

Washington  Department  of 

Labor  &  Industry 
West  Virginia  Wort^mens 

Compensation  Fund 
Wisconsin  Compensation 

Rating  Bureau 
Wyoming  Workers  Safety 

and  Compensation 


'  South  Carolina  operates  a  JUA  until  Feb  28  2002  and  will  convert  to  an  assigned  risk  plan  thereafter. 
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BILLING  CODE   4810-26  P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Activities:  Proposed  Extension  of 
Information  Collection:  Comment 
Request 

agency:  (Jtfice  <>i  the  ( .miiptrnlier  ul  the 
(Currency  (OCC),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  OCC.  ds  part  nf  it- 
(.uutiaumt:  I'fforl  to  reduLf  pdn-'rwurk 
and  respdiiiii'u!  burden,  in\  itf-  !!ie 
gi'ii.T.ii  pii'fiJK  dilii  'itht^r  f-dit'ral 
agunLiL'>  tu  IdK'j  tiu--  iippurtunity  to 
comment  on  a  continuing  information 
(.ollection,  as  required  hv  the  Paperwork 
Reduction  Act  of  iyy;'j  .\n  agency  may 


not  conduct  or  sponsor,  and  a 
raspoadent  is  not  required  to  respond 
to,  an  information  collection  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OCC  is  soliciting  comment 
concerning  its  information  collection 
titled,  Privacy  of  Consumer  Financial 
Information  (12  CFR  part  40). 
DATES:  '^  fui  should  submit  written 
(  omments  by  February  24,  2003. 
ADDRESSES:  You  should  direrf 
comment.*;  to  the  Communi!  rt';,  n-- 
Division,  Office  of  the  Comptroller  oi 
the  Currencv,  Public:  Information  Room, 
Mailstop  1-5.  Attention:  1557-0216, 
250  E  Street.  S\V.,  Washington,  DC 
20219.  Due  to  delays  in  paper  mail  in 
the  Washington  area,  commenters  are 
encouraged  to  submit  comments  by  fax 
or  e-mail.  Comments  may  be  sent  by  fax 
to  (202)  874-4448,  or  by  e-mail  to 
regs.comments@occ.treas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
the  OCCs  Public  Information  Room,  250 
E  Street,  SW.,  Washington.  DC  20219. 


You  can  make  an  appointment  to 
inspect  the  comments  by  calling  (202) 
874-5043. 

A  copy  of  the  comments  should  also 
be  sent  to  the  OMB  Desk  Officer  for  the 
OCC:  loseph  F.  Lackey,  Jr.,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  or  by  e-mail  to 
jlackevi@omb.eop  gov 

FOR  FURTHER  INFORMATION  CON'AC;  YoU 
can  request  adaitionai  iniorniaiiuii  from 
Jessie  Dunawav,  OCC  Clearance  Officer, 
or  Camille  Dixon.  (202)  874-5090, 
Legislative  and  Regulatory  Activities 
Division,  Office  of  the  Comptroller  of 
the  Currencv,  250  E  Street,  SW., 
Washineton.  DC  20219. 
SUPPLEMENTARY  INFORMATION:  The  OCC 
is  proposing  to  extend  OMB  approval  of 
the  following  information  collection: 

Title:  Privacy  of  Consumer  Financial 
Information  (12  CFR  part  40). 

OMB  Number:  1557-0216. 
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Description:  This  submission  covers 
an  existing  regulation  and  involves  no 
change  to  the  regulation  or  to  the 
information  collection  requirements. 
The  OCC  requests  only  that  OMB  extend 
its  approval  of  the  information 
collection. 

These  information  collection 
requirements  are  required  under  the 
Gramm-Leach-Bliley  Act  (Pub.  L.  106- 
102)  which  required  the  OCC  to  issue 
regulations  as  necessary  to  implement 
notice  requirements  and  restrictions  on 
a  fmancial  institution's  ability  to 
disclose  nonpublic  personal  information 
about  consumers  to  nonaffiliated  third 
parties. 

The  information  collection 
requirements  in  part  40  are  as  follows: 

Section  40.4(a)  requires  a  bank  to 
provide  an  initial  notice  to  consumers 
that  accurately  reflects  its  privacy 
policies  and  practices. 

Section  40.5(a)  requires  a  bank  to 
provide  a  notice  annually  to  customers 
during  the  continuation  of  the  customer 
relationship  that  accurately  reflects  the 
bank's  privacy  policies  and  practices. 

Section  40.7(a)(1)  requires  a  bank  to 
provide  a  clear  and  conspicuous  notice 
to  each  of  its  consumers  that  accurately 
explains  the  right  to  opt  out.  The  notice 
must  state  that  the  bank  discloses  or 
reserves  the  right  to  disclose  nonpublic 
personal  information  to  a  nonaffiliated 
third  party;  that  the  consumer  has  the 
right  to  opt  out  of  that  disclosure;  and 
a  reasonable  means  by  which  the 
consumer  may  exercise  the  opt  out 
right.  Section  40.10(c)  states  that  a  bank 
may  allow  a  consumer  to  select  certain 
nonpublic  personal  information  or 
certain  nonaffiliated  third  parties  with 
respect  to  which  the  consumer  wishes 
to  opt  olit  (partial  opt-out). 

Section  40.8(a)  requires  a  bank  to 
provide  consumers  with  a  revised  notice 
of  the  bank's  policies  and  procedures 
and  a  new  opt  out  notice,  if  the  bank 
wishes  to  disclose  information  in  a  way 
that  is  inconsistent  with  the  notices 
previously  given  to  a  consumer. 

Part  40  also  contains  affirmative 
actions  that  consumers  must  take  to 
exercise  their  rights.  In  order  for 
consumers  to  prevent  banks  from 
sharing  their  information  with 
nonaffiliated  parties,  they  must  opt  out 
(§§40.7(a)(2)(ii),  40.10(aj(2)  and 
40.10(c)). 

Consumers  also  have  the  right  at  any 
time  during  their  continued  relationship 
with  the  bank  to  change  or  update  their 
opt  out  status  with  the  bank  (§§ 40.7(f) 
and  (g)). 

These  information  collection 
requirements  ensure  bank  compliance 
with  applicable  Federal  law.  The 
requirements  also  inform  banks  of 


consumers'  preference  regarding 
disclosure  of  their  personal  information 
and  allow  consumers  to  determine 
whether  they  want  their  personal 
information  disclosed  to  nonaffiliated 
parties. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit;  individuals. 

Estimated  Number  of  Respondents: 
2,400. 

Estimated  Total  Annual  Responses: 
2.400. 

Estimated  Burden  Hours  Per 
Response:  43  hours  (disclosure  burden, 
includes  initial  notice). 

Estimated  Burden  Hours  Per 
Response:  2  hours  (reporting  burden). 

Frequency  of  Response:  Annually. 

Estimated  Total  Annual  Burden: 
108,000  hours. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Dated    !> >■"-  'H.  2002. 

Mark  |.  I  .'uhundli  Ui. 

Assistant  Director,  Legislative  and  Regulaton,' 

Activities  Division. 

(FR  Doc.  02-32463  Filed  12-24-02;  8:45  am) 

BILUNG  CODE  4«10-33-P 


DEPARTMENT  OF  THE  TREASURY 

Financial  Management  Service:  Fiscal 

Service 

Proposed  Collection  of  Information: 
Voucher  for  Payment  of  Awards 

aGf  ncy:  Financial  Management  Service; 

Service,  Treasury. 
action:  Notice  and  request  for 
comments. 


summary:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  piprns ork  and  respondent 
burden,  iir.  iti  n  tin  i,i  mial  public  and 
other  federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  form  "Voucher  for  Payment  of 
Awards." 

DATES:  Written  conum;at6  j>huuld  bf 
received  on  or  before  February  24,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service,  3700 
East  West  Highway,  Records  and 
Information  Min.iLfiiient  Staff.  Room 
13,5.  Hvatt-^  ,ii.     M  ,1  ,  land  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  tor  additional  iiitunnatiun  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Rose  Brewer, 
Manager.  Judgment  Fund  Branch,  Room 
630F,  3700  East  West  Highway, 
Hyattsville,  Marj'land  20782.  "(202)  874- 
6fiR4. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3506(c)(2)(A)).  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Voucher  for  Payment  of  Awards. 

OMB  Number:  1510-0037. 

Form  Number:  TFS  5135. 

Abstract:  Awards  certified  to  Treasury' 
are  paid  annually  as  funds  are  received 
from  foreign  Governments.  Vouchers  are 
mailed  to  awardholders  showing 
payments  due.  Awardholders  sign 
vouchers  certifying  that  he/she  is 
entitled  to  payment.  Executed  vouchers 
are  used  as  basis  for  payment. 

Current  Actions:  Extension  of 
currently  approved  collection. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,400. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  700. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
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enhance  the  tjualitw  iitilitw  and  clarity 
of  ihc  information  to  f)t'  collected:  (d) 
Wd\ !'  til  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  tei  hnujues  or 
other  forms  of  information  tei  hnnlogy: 
and  (e)  estimates  of  capital  or  >tart-up 
costs  and  costs  of  operation 
maintenance  and  purchase  of  services  to 
)iro\ide  information. 

Judith  R.  Tillman, 

Assistant  Commissioner.  Financial 

Operations. 

(FR  Dor  02-32182  Filed  12-24-02;  8:45  am) 

BILLING  CODE  4810- 35-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  2  Taxpayer 
Advocacy  Panel  (including  the  States 
of  Delaware,  North  Carolina,  South 
Carolina.  New  Jersey.  Maryland. 
Pennsylvania,  Virginia  and  the  District 
of  Columbia) 

AGENCY:  liitf  rnal  Revenue  Service  (IRS), 

'I'rtMsurw  ,, 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
2  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 
DATES:  The  meeting  will  be  held 
Tuesda\  ,  February  4,  200, -i 
FOR  FURTHER  INFORMATION  CONTACT:  Inez 
1-:    I)e  lesus  a!  1 -HHH-m  2-1  22",  f  ir  (954  j 
42,i-~M-7 

SUPPLEMENTARY  INFORMATION:  .Notice  is 
h^'rebv  given  pursuant  to  section 
l()ia)i2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C,  App   (1988) 
that  an  open  meeting  of  the  Area  2 
Taxpayer  .^dviK.ai  \  Panel  uill  be  held 


Tuesday,  Fehrudr\  4    2003  {nii7'i  ^  pin 
EST  to  4  pm  EST  \  sa  a  tt'lepiidiic 
conference  call.  The  Ta.xpayei  Advocacy 
Pane!  is  soliciting  public  comments, 
ideas  and  suggestions  on  improving 
customer  service  at  the  Internal  Revenue 
Service.  Individual  comments  will  be 
limited  to  5  minutes  If  you  would  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  954-423-7977,  or  write  Inez  E.  De 
Jesus.  TAP  Office.  1000  South  Pine 
Island  Rd.,  Suite  340.  Plantation.  FL 
33324.  Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  with  Inez  E.  De  Jesus.  Ms. 
De  Jesus  can  be  reached  at  1-888-912- 
1227  or  954-423-7977. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  December  1^.  2002. 
.Maryclare  Whitehead. 
Executive  Assistant  to  the  National  Taxpayer 
Advocate. 
[FR  Doc  02-32454  Filed  12-24-02;  8:45  am] 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  meeting  of  the  Small  Business/ 
Self-Employed  Payroll  Tax  Issue 
Committee  for  the  Taxpayer  Advocacy 
Panel 

agency:  Internal  Revenue  Servire  'IRS' 

Treasury 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Small 

Bu.'-iness  Self-Emplnved  PavroH  Tav 


Issue  Committee  for  the  Taxpayer 
Advocacy  Panel  will  be  conducted. 

DATES:  The  meeting  will  be  held 

s<it,;r(ia\-  Tanuan-  11    200'; 

FOR  FURTHER  INFORMATION  CONTAC; 
Mary  O'Brien  at  1-888-912-1227.  or 

(206")  220-6n9r- 

SUPPLEMENTARY  INFORMATK>N:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisor\' 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Small 
Business/Self-Employed  Payroll  Tax 
Issue  Committee  for  the  Taxpayer 
Advocacy  Panel  will  be  held  Saturday, 
January  11.  2003  from  8  a.m.  Central 
Time  to  2  p.m.  Central  Time  at  the  Hotel 
Monaco.  333  St.  Charles  Avenue.  New 
Orleans,  LA  70130.  The  public  is 
invited  to  make  oral  comments. 
Individual  comments  will  be  limited  to 
5  minutes.  If  you  would  like  to  have  the 
TAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  206- 
220-6096,  or  write  to  Mary  O'Brien, 
TAP  Office,  915  Second  Avenue  MS  W- 
406,  Seattle.  WA  98174.  Due  to  hmited 
space,  notification  of  intent  to 
participate  in  the  meeting  must  be  made 
with  Mary  O'Brien.  Ms.  O'Brien  can  be 
reached  at  1-888-912-1227  or  (206) 
220-6096. 

The  agenda  will  include  the  following: 
Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  December  19.  2002. 

MarM  iart-  Whitehead. 

txecutne  .Assistant  to  the  National  Taxpayer 

Advocate. 

(FR  Doc.  02-32455  Filed  12-24-02:  8:45  am] 

BILLING  CODE  *83(5-01-P 


Thur*»day. 
Decemht-r  26.  2002 


Part  II 


Department  of  Labor 

Office  of  \S  orkers    ( Onifx-nsation 
Programs 


20  CFR  Parts  1   and  50 

Performance  of  Functions   I  nder    Ihi** 

C  hapter:  (  laims  for  (  ompensation   I  nder 

the  F:nerg>    ImploNees  Occupational 

Illness  (ompensation   Program  Act  of 

2000,  as  Amended:   Final  Rule 
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DEPARTMENT  OF  LABOR 

Office  of  Workers   Compensation 
Programs 

20  CFR  Pans  1  and  30 
RIN  1215-AB32 

Performance  of  Functions  Under  This 
Chapter;  Claims  (or  Compensation 
Under  the  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  of  2000,  as  Amended 

AGENCY:  Office  (if  Workers' 
Compensation  Programs,  Employment 
Standards  Administration,  Labor. 
action:  Final  rule. 

sumi^^aRY:  On  May  25,  2001,  the 
Lrcpartment  of  Labor  (DOL)  published 
interim  final  regulations  that  governed 
its  responsibilities  under  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000,  as 
amended  (EEOICPA  or  Act).  The  Act 
provides  lump-sum  payments  and 
medical  benefits  to  covered  employees 
and,  where  applicable,  to  survivors  of 
such  employees,  of  the  Department  of 
Energy  (DOE),  its  predecessor  agencies 
and  certain  of  its  vendors,  contractors 
and  subcontractors.  The  Act  also 
provides  smaller  lump-sum  payments 
and  medical  benefits  to  individuals 
found  to  be  eligible  for  an  award  under 
section  5  of  the  Radiation  Exposure 
Compensation  Act,  as  amended  (RECA), 
and  where  applicable,  to  their  survivors. 

At  the  same  time  the  Department 
published  the  interim  final  regulations, 
it  also  invited  written  comments  and 
advice  from  interested  parties  regarding 
possible  changes  to  those  regulations. 
This  document  amends  the  interim  final 
regulations  based  on  comments  that  the 
Department  received,  and  also  includes 
changes  necessary  to  conform  the 
regulations  to  several  technical 
amendments  to  the  EEOICPA  that 
Congress  enacted  after  the  interim  final 
undulations  were  published. 
DATES:  Effective  Date:  This  rule  will  be 
effective  on  February  24.  2003,  and  will 
apply  to  all  claims  filed  on  or  after  that 
date.  This  rule  will  also  apply  to  any 
claims  that  are  pending  on  February  24. 
2003. 

Compliance  Date:  Affected  parties  do 
not  have  to  comply  with  the  new 
information  collection  requirements  in 
§§  30.112  and  30.213  until  DOL 
publishes  in  the  Federal  Register  the 
control  number  assigned  by  the  Office  of 
Management  and  Budget  (OMB)  to  these 
information  collection  requirements. 
Publication  of  the  control  number  will 
notify  the  public  that  OMB  has 
approved  the  new  information 


collection  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq).  It  should  be  noted 
that  OMB  approval  of  the  new 
information  collection  requirements 
will  be  a  revision  to  the  ciurently 
approved  collection  in  OMB  Control  No. 
1215-197. 

Comments:  Written  comments  on  the 
new  information  collection 
requirements  in  §§  30.112  and  30.213 
must  be  received  by  January  27,  2003. 
ADDRESSES:  Written  comments  on  the 
ii'vv  iiilnrni.ition  collection 
requirements  in  §§30.112  and  30.213 
should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  Employment 
Standards  Administration.  Washington. 

nr  jir.in 

FOR  FURTHER  INFORMATION  CONTACT: 
Shelby  Hallmark,  Director.  Office  of 
Workers'  Compensation  Programs. 
Employment  Standards  Administration, 
U.S.  Department  of  Labor.  Room  S- 
3524.  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210,  Telephone: 
202-693-0036  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Labor's  interim  final 
regulations  implementing  its 
responsibilities  under  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000.  as 
amended  (42  U.S.C.  7384  et  seq).  were 
published  in  the  Federal  Register  on 
May  25.  2001  (66  FK  2H'i4H)  Th.- 
interim  final  rule  took  effect  on  July  24. 
2001  and  originally  included  a  90-day 
period  for  comment.  On  September  12, 
2001 .  the  Department  retroactively 
reopened  the  comment  period  on  the 
interim  final  rule  and  extended  the 
period  for  comment  through  September 
24,  2001  (66  FR  47382).  During  this 
comment  period,  the  Department 
received  216  timely  conunents:  Six  from 
congressional  representatives;  10  from 
labor  organizations;  6  from  physicians; 
seven  from  attorneys;  13  from  advocacy 
groups;  one  from  a  lay  representative; 
one  from  the  City  Council  of  the  City  of 
Niagara  Falls,  New  York;  one  from  the 
Department  of  Defense;  and  171  from 
individuals.  The  Department  also 
received  untimely  comments  from  two 
advocacy  groups  and  four  individuals; 
the  points  they  raised  were  also  raised 
by  the  timely  commenters.  A  majority  of 
the  commenters  addressed  the  issue  of 
survivor  benefits  (out  of  the  143 
commenters  that  addressed  this  issue, 
85  commenters  addressed  this  issue 
alone).  Other  commenters  addressed  a 
range  of  issues,  including  coverage  for 
particular  illnesses,  the  administrative 


claims  process,  entitlement 
qualifications,  and  the  extent  of  medical 
benefits  provided  under  the  program. 
The  Departments  section-by-section 
analysis  of  the  timely  comments  it 
received  is  set  forth  below  (see  sections 
I  and  II). 

Some  minor  changes  have  botn  nude 
to  the  interim  final  regulations  that  did 
not  result  from  any  comments.  One  such 
change  is  the  addition  of  new  paragraph 
(b)  to  §  30.15  to  recognize  that  unpaid 
lump-sum  payments  of  compensatinn 
under  the  Act  may  be  subject  to 
garnishment  to  collect  overdue  aHmony 
and  child  support.  A  second  change  is 
the  addition  of  a  clause  in  §  30. 1 1 5(a) 
that  exempts  any  non-radiogenic  cancer 
listed  by  the  Department  of  Health  and 
HumanServices  (HHS)  in  42  (  FK  H  i  .30 
from  referral  to  HHS  for  dose 
reconstruction,  because  that  regulation 
affirmatively  directs  DOL  to  "assign  a 
probability  of  causation  of  zero"  to  any 
such  cancers  (and  therefore  a  referral  for 
dose  reconstruction  would  serve  no 
useful  purpose);  this  exemption  replaces 
the  one  in  former  §30.1 1 5(h).  In 
addition.  §30.213  has  been  divided  into 
two  sections  to  better  reflect  the  two 
methods  the  Office  of  Workers' 
Compensation  Programs  (OWCP)  uses  to 
develop  cancer  claims.  Similarly, 
§  30.505  has  been  divided  into  two 
sections  to  distinguish  the  pre- payment 
actions  OWCP  will  take  before  it  pays 
compensation  from  the  payment 
mechanisms  it  will  use  to  make  such 
payments.  To  accomplish  this, 
paragraphs  (b),  (c)  and  (d)  from  former 
§  30.505  are  retained  in  final  §  30.505, 
and  the  remaining  paragraphs  from 
former  §  30.505  are  now  in  final 
§30.506. 

This  rule  also  corrects  several  sections 
of  the  interim  final  regulations  to 
conform  the  final  regulations  with  the 
techuu.dl  amendments  to  sections  73841, 
7384q,  7384r,  7384s.  7384u,  7385d,  and 
7385g  of  the  Act  made  by  section 
2403(a)  of  Public  Law  107-20,  115  Stat. 
155.  175  (July  24.  2001),  and  by  section 
3151(a)  of  Public  Law  107-107,  115 
Stat.  1012,  1371  (December  28.  2001). 
As  a  result  of  these  corrections.  §  30.5 
now  includes  both  the  current  list  of 
specified  cancers  and  the  current 
method  of  establishing  chronic  silicosis, 
§§  30.500  through  30.502  reflect  the 
current  statutory  provisions  on 
survivors.  §  30.603  has  been  added  to 
reflect  the  amended  attorney  fee 
limitation  provision,  and  §§  30.615  and 
30.616  have  been  rewritten  as  §§  30.615 
through  30.619  to  properly  reflect  the 
amended  election  of  remedies 
provision.  Section  2403(b)  of  Public 
Law  107-20  provided  that  the  addition 
of  "renal  cancers"  to  the  list  of  specified 


cancers  took  effect  on  October  1 .  2001 . 
and  section  3151(a)(4)(Dl  of  Public  Law 
107-107  provided  that  the  changes  to 
the  survivor  provisions  were  retroactive 
to  July  1 .  2001 .  The  remainder  of  the 
amendments  to  the  Act  were  effective  as 
of  December  28.  2001. 

When  publishing  a  final  rule 
following  a  comment  period,  it  is 
customar\'  to  publish  only  the  changes 
that  have  been  made  to  the  rule; 
however,  in  order  to  be  more  user- 
friendly,  the  Department  is  publishing 
the  entire  rule,  including  the  parts  that 
have  not  been  changed.  By  doing  so, 
only  one  document  containing  all  of  the 
regulations  and  commentary  needs  to  be 
consulted  rather  than  multiple 
documents. 

I.  Comments  on  the  Interim  Final 
Regulations 

The  section  numbers  used  m  the 
headings  of  the  following  analysis  are 
those  that  were  used  in  the  interim  final 
regulations.  Unless  otherwise  stated,  the 
section  numbers  in  the  text  of  the 
analysis  refer  to  the  numbering  used  for 
the  final  regulations.  No  comments  were 
received  with  respect  to  part  1. 

Section  30.2 

One  advocacy  group  suggested  that 
OWCP  provide  EEOICPA  claimants  with 
State  workers'  compensation  claim 
forms  in  addition  to  EEOICPA  claim 
forms,  as  part  of  OWCP's  role  in  the 
EEOICPA  claim  process.  This  suggestion 
was  not  adopted  because  section  7385o 
of  the  EEOICPA  names  DOE  as  the 
Federal  entity  authorized  to  enter  into 
an  agreement  with  the  chief  executive 
officer  of  a  State,  to  establish 
procedures,  and  to  administer  the 
submission  and  adjudication  of  such 
claims.  This  separation  of  functions  is 
also  found  in  Executive  Order  13179 
("Providing  Compensation  to  America's 
Nuclear  Weapons  Workers")  of 
December  7.  2000  (65  FR  77487). 
However.  DOL  and  DOE  have 
established  joint  Resource  Centers  to 
provide  claimants  with  assistance, 
information  and  the  forms  necessary  for 
filing  both  Federal  and  State  claims. 

Section  30.5(bb) 

One  advocacy  group  suggested  that 
the  term  "physician"  should  be 
expanded  to  specifically  include 
dermatologists  and  other  specialists  in 
skin  cancers.  The  suggestion  was  not 
adopted  because  these  medical 
professionals  are  already  included  in 
the  broad,  non-exclusive  definition  of 
"physician"  that  appears  in  this  section. 


Section  30.5(cc) 

One  physician  suggested  that  the 
definition  of  "qualified  physician"  is 
too  broad  and  should  be  changed.  This 
suggestion  was  not  adopted  because  the 
term  in  question  is  onh'  used  to 
distinguish  physicians  who  may 
provide  medical  services  to  covered 
employees  from  those  who  have  been 
excluded  from  participation  in  the 
program  in  accordance  with  the 
procedures  described  in  §§  30.715 
through  30.726  of  these  regulations.  The 
term  does  not  imply  anything  regarding 
the  professional  qualifications  of  a 
physician. 

Section  30.5(ddj 

One  commenter  requested  that  OWCP 
clarify  if  lung  cancer  has  a  required 
latency  period  as  one  of  the  specified 
cancers,  while  two  advocacy  groups 
disagreed  with  the  required  latency 
periods  for  those  cancers  designated  in 
section  4(b)(2)  of  the  Radiation 
Exposure  Compensation  Act,  as 
amended  (42  U.S.C.  2210  note).  These 
twu  advocacy  groups  also  requested  that 
UWC;P  add    renal  cancers"  to  the  list  of 
specified  cancers  to  reflect  the 
amendment  to  this  provision  of  the  Act 
made  by  section  2403(a)  of  Public  Law 
107-20.  This  section  has  been  rewritten 
to  clarif\'  that  as  a  specified  cancer,  lung 
cancer  does  not  have  a  required  latency 
period  However,  the  latency  periods 
that  are  derived  from  the  RECA  are  set 
by  statute;  OWCP  does  not  have  the 
authorifv  to  alter  statutory  provisions. 
The  rewritten  section  also  reflects  the 
addition  of  renal  cancers  to  the  list  of 
specified  cancers,  as  well  as  the 
statutory  modification  of  the  provision 
for  leukemia  that  was  made  by  section 
3151la)(l)  of  Public  Law  107-107. 

Section  30.16 

Two  advocacy  groups  submitted 
comments  asking  that  anti-retaliation 
provisions  be  included  in  the  final 
regulations  to  protect  claimants  who  file 
claims  under  the  Act  from  reprisal  in 
the  workplace.  OWCP  does  not  have 
authority  to  implement  such  provisions 
by  regulation  in  the  absence  of  statutory' 
authorization  supporting  such  action. 
Moreover,  other  workplace 
discrimination  legislation  already  exists 
to  protect  claimants  from  any  retaliatory 
actions  for  filing  a  claim  under  the  Act. 
The  suggestion  was  therefore  not 
adopted. 

Sections  30.100(aj  and  SO.lOUa) 

One  advocacy  group  disagreed  with 
the  requirement  that  section  5  RECA 
claimants  must  file  an  actual  "claim" 
with  OWCP  before  they  can  receive  the 
smaller  $50,000.00  lump-sum  payments 


available  under  section  7384u(a)  of  the 
Act.  However,  unless  it  receives  a 
"claim"  for  benefits  under  the  Act. 
OWCP  has  no  way  of  knowing  who 
might  be  entitled  to  such  benefits  since 
it  does  not  have  access  to  the  RECA 
claims  information  available  to  DO). 
Therefore,  the  suggestion  to  drop  the 
requirement  for  filing  a  claim  was  not 
adopted. 

One  congressional  representative 
asked  if  there  was  a  time  limit  for  filing 
claims  of  July  31 ,  2001 .  Although 
sections  7384s,  7384t  and  7384u  of  the 
Act  did  not  come  into  effect  until  July 
31,  2001,  there  is  no  time  limitation  for 
filing  claims  in  either  the  Act  or  the 
regulations,  and  claimants  need  not  file 
their  claims  with  OWCP  prior  to  a 
particular  date  in  order  to  be  entitled  to 
benefits.  However,  pursuant  to  section 
7384t(d)  of  the  Act,  claimants 
authorized  to  receive  medical  benefits 
under  the  Act  may  only  receive  those 
benefits  for  the  period  subsequent  to  the 
date  they  submitted  a  claim. 

Sections  30.100(c)(2l  and  30.101(d)l2) 

Three  congressional  representatives, 
seven  labor  organizations,  six  advocacy 
groups,  two  physicians,  and  three 
individuals  requested  that  OWCP.  under 
section  7384v  of  the  Act.  provide 
claimants  with  assistance  in  securing 
medical  testing  and  diagnostic  services 
by  paying  for  or  reimbursing  for  such 
testing  and  services.  OWCP  has  made  a 
policy  decision  to  exercise  its  discretion 
to  provide  assistance  by  providing 
individual  claimants  with  information 
and  facilitating  development  of  their 
EEOICPA  claims.  OWCP  will  not 
provide  direct  financial  assistance  for 
medical  tests  or  diagnostic  services 
because  doing  so  would  be  financially 
impractical,  would  not  be 
administratively  feasible,  and,  in  some 
instances,  would  duplicate  ser\'ices 
available  under  programs  established  by 
DOE  or  other  employers  that  provide 
screening  and  medical  monitoring  of 
substantial  numbers  of  former 
employees.  Furthermore,  evaluating 
numerous  requests  could  substantially 
delay  the  program's  overall  claims 
adjudication  process,  thereby  delaying 
payment  of  benefits  in  other  deserving 
cases.  Administrative  difficulties  would 
be  particularly  acute  in  regard  to  the 
wide  variety  of  possible  radiogenic 
cancers,  since  appropriate  methods  of 
diagnosis  for  these  diseases  can  be 
controversial.  Thus,  the  suggestion  to 
pay  for  medical  tests  and  diagnostic 
ser\dces  was  not  adopted.  However, 
OWCP  will  pay  reasonable  and 
necessary  medical  expenses,  which 
could  include  tests  and  diagnostic 
services,  in  those  cases  that  are 
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accepted,  so  long  as  the  expenses  were 
incurred  subsequent  to  the  filing  of  the 
claim.  Language  indicating  that  OWCP 
will  provide  information  on  the  types 
and  availability  of  medical  testing  and 
diagnostic  services  has  been  added  to 
§  30.2(a). 

Sections  30.105  and  30.106 

Three  commenters  (one  of  these  in 
two  separate  comments)  questioned  the 
reliability  of  the  employment  data  to  be 
provided  by  DOE  in  response  to  an 
alleged  employment  history  provided  in 
support  of  a  claim,  and  a  fourth 
commenter  inquired  about  situations 
where  DOE  would  not  be  able  to  verify 
an  alleged  employment  history  due  to 
missing  or  incomplete  records.  OWCP 
anticipates  that  DOE  will  be  able  to 
fulfill  its  responsibilities  under 
§§  30.105  and  30.106  of  the  regulations 
in  the  majority  of  claims,  and  will  work 
with  DOE  in  an  effort  to  obtain 
employment  data  sufficient  to 
adjudicate  those  claims  for  which  DOE 
may  not  have  ready  access  to  work 
records.  To  provide  further  guidance  to 
claimants  who  may  fall  into  this  second 
group,  new  §30.112  has  been  added  to 
illustrate  alternative  methods  of 
establishing  the  requisite  period  of 
covered  employment  in  the  absence  of 
supporting  DOE  data.  Former  §30.112 
from  the  interim  final  rule  has  been 
renumbered  as  §  30.113  to  accommodate 
this  new  section. 

Section  30.111 

Nine  commenters,  five  labor 
organizations,  seven  advocacy  groups, 
one  physician  and  one  congressional 
representative  submitted  a  total  of  24 
comments  on  the  collection  and 
assessment  of  employment  and  medical 
evidence,  as  well  as  the  assistance  to  be 
given  by  OWCP  in  that  process.  In  order 
to  meet  its  statutory  responsibility  to 
provide  assistance  to  claimants.  OWCP 
has  held  public  informational  meetings 
around  the  country.  With  DOE,  OWCP 
has  also  established  and  staffed  ten 
resource  centers  near  large  populations 
of  potential  claimants  to  maximize 
accessibility,  and  staff  from  these 
resource  centers  periodically  travel  to 
other  areas  where  a  significant  number 
of  potential  claimants  might  reside. 
Finally,  §  30.111  provides  that  OWCP 
will  notify  claimants  of  any  deficiencies 
in  their  claims  and  provide  an 
opportunity  to  correct  such  deficiencies. 

In  response  to  various  comments 
received  about  §  30.111,  the  regulations 
have  been  revised  by  adding  a  new 
§  30.1 14  and  clarifying  former  §  30.112 
(renumbered  as  §  30.113  in  accordance 
with  the  revisions  noted  above)  to  give 
additional  guidance  as  to  what  type  of 


evidence  is  required  and  how  that 
evidence  will  be  evaluated.  Although 
the  claimant's  evidentiary  burden  of 
proof  has  not  been  changed,  the 
regulations  more  clearly  reflect  the 
flexible  standard  for  considering  a 
claimant's  evidence  in  view  of  the  fact 
that  there  may  be  gaps  in  the  record.  As 
noted  in  §§  30.105  and  30.106,  covered 
employment  is  verified  by  DOE.  It  is 
necessary  for  DOE  to  have  access  to 
worker  records  to  perform  this  task,  but 
given  the  size  and  scope  of  the  data  it 
is  impractical  to  impose  restrictive 
timefrcunes  on  DOE  to  complete  the 
verification  process. 

Section  30. 115 

Three  labor  organizations,  one 
advocacy  group  and  one  commenter 
suggested  that  OWCP  reconsider  the  use 
of  dose  reconstruction.  "Dose 
reconstruction"  is  the  term  used  to 
describe  the  process  by  which  HHS  will 
estimate  an  employee's  radiation 
exposure  history.  The  estimate 
produced  in  the  dose  reconstruction 
process  is  used  by  OWCP  to  determine 
whether  an  employee's  cancer  is  at  least 
as  likely  as  not  related  to  the  employee's 
exposure  to  radiation  at  a  covered 
facility.  For  claims  seeking  coverage  for 
cancer  based  on  the  Special  Exposure 
Cohort  (SEC),  no  dose  reconstruction  is 
performed  because  coverage  is 
presumed  when  a  member  of  the  SEC 
sustains  a  specified  cancer  after 
beginning  employment  at  a  covered 
facility.  Section  7384n  of  the  Act 
specifically  requires  that  a 
determination  concerning  coverage  of 
any  cancer  not  subject  to  the  SEC 
provisions  be  based  upon  guidelines 
established  to  determine  the  probability 
that  a  cancer  was  caused  by  exposure  to 
radiation  at  a  covered  facility.  That 
section  also  requires  that  a 
determination  regarding  the  probability 
of  causation  incorporate  the  results  of 
the  dose  reconstruction.  Accordingly, 
since  OWCP  is  not  authorized  to 
reconsider  the  use  of  dose 
reconstruction,  the  suggestion  was  not 
adopted.  However,  and  as  noted  above, 
§  30.115  has  been  revised  slightly  to 
conform  the  dose  reconstruction  referral 
process  with  HHS's  regulations  at  42 
CFRpartSl. 

Section  30.207 

One  physician,  one  advocacy  group, 
one  labor  organization  and  one 
individual  submitted  five  comments  on 
the  manner  of  diagnosing  covered 
beryllium  illnesses.  The  su^fstt-d 
changes  to  §  30.207  were  nut  adopted 
because  §  30.207  mirrors  th»'  lannuagf  of 
section  73841(8)  and  (13)  uf  thf  Ac  t  for 
establishing  beryllium  illnesses;  OWCP 


may  not  vary  the  requirements  of  these 
provisions  by  regulation. 

Section  30.213 

As  noted  above,  §30.213  has  been 
divided  for  clarity  into  two  sections  to 
reflect  the  two  methods  to  claim 
benefits  for  cancer,  and  the  contents 
have  been  rearranged  slightly.  Section 
30.213  in  the  interim  final  rule  has  been 
renumbered  as  §  30.214,  new  §  30.212 
now  specifically  addresses  claims  for 
cancer  not  based  on  membership  in  the 
SEC,  and  §  30.212  in  the  interim  final 
rule  has  been  renumbered  as  §  30.213. 

Two  advocacy  groups,  one  labor 
organization,  and  two  commenters 
disagreed  with  the  specific  eligibility 
cutoff  date  for  the  members  of  the  SEC 
who  were  exposed  to  ionizing  radiation 
in  the  performance  of  liiitv  rclati^d  to 
one  of  three  specified  underground 
nuclear  tests  on  Amchitka  Island, 
Alaska.  Five  other  commenters  (one  of 
whom  is  a  physician),  the  same  labor 
organization,  one  of  the  advocacy 
groups,  and  one  of  the  two  prior 
commenters  also  generally  questioned 
the  limited  definition  of  who  can 
qualify  as  a  member  of  the  SEC  and 
therefore  bypass  the  entire  dose 
reconstruction  process  at  HHS.  The 
criteria  for  eligibility  of  members  of  the 
SEC  set  out  in  §  30.213  (renumbered  as 
§  30.214  in  accordance  with  the  revision 
noted  above)  are  governed  by  the 
explicit  terms  of  section  73841(14)  of  the 
Act,  and  may  not  be  modified  in  any 
manner  by  regulation. 

Section  30.214(b) 

Two  labor  organizations  anil  an 
advocacy  group  disagreed  with  tiie 
requirement  in  §  30.214(b)  (renumbered 
as  §  30.215(b)  in  accordance  with  the 
revision  noted  above)  that  employees 
seeking  medical  benefits  for  a 
consequential  injurv  nf  a  i  ovcrcd  ( ,incer 
submit  rationalized  iiumIu  ,il  ev  uicnte  of 
a  causal  relationship  between  the 
consequential  injury  and  the  covered 
cancer.  However,  this  evidentiary 
requirement  is  commonplace  among 
State  and  Federal  workers' 
compensation  systems  and  does  not 
exceed  what  is  required  to  obtain  these 
benefits  under  those  other  systems. 
OWCP  further  notes  that  under  the  Act, 
consequential  injuries  do  not  have  any 
explii.it  diagnostic  requirements  that 
must  be  met  (as  do  the  covered 
(K.cupalional  illnesses).  Therefore, 
OWCP  concludes  that  the  current 
regulatory  requirement  for  rationalized 
medical  eyidenc;e  of  a  t;ausal 
relationship  is  reasonable  and 
necessary,  and  the  suggested  changes 
have  not  b<?en  adopted 
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Sections  30.215,  30.21 7  and  30.220 

One  lay  representative  suggested  that 
OWCP  consider  adding  a  proyision  for 
coverage  of  consequential  injuries  of  the 
various  section  5  REC.A  illnesses.  The 
interim  final  rule  included  regulatnr\ 
provisions  goyerning  consequential 
injuries  of  covered  cancers  and  covered 
beryllium  diseases,  but  did  not  also 
specifically  reference  consequential 
injuries  of  either  chronic  silicosis  or  the 
section  5  RECA  illnesses  in  §§  30.215. 
30.217  or  30.220.  In  order  to  clarify'  that 
medical  benefits  are  available  for 
consequential  injuries  of  ail  the 
occupational  illnesses  covered  under 
the  Act.  these  sections  (renumbered  as 
§§30.220.  30.222  and  30  225  in 
accordance  with  the  revisions  noted 
above)  have  been  revised,  and  new 
§30.226  has  been  added  to  address  the 
type  of  medical  eyidc>nce  that  will  be 
needed  to  establish  a  causal  relationship 
between  a  consequential  injury  and  a 
section  5  RECA  illness. 

Section  30.300 

In  the  absence  of  any  language 
mandating  a  particular  adjudicatory 
structure  in  the  Act.  the  interim  final 
regulations  established  the  c  urrent 
structure  Four  c;ongr(^ssional 
representatives,  six  labor  organizations, 
seven  advocacy  groups,  and  two 
commenters  (one  of  whom  is  a 
physician)  submitted  a  total  of  28 
comments  on  the  current  structure  for 
adjudicating  claims  filed  under  the 
EE()IC;PA  One  congressional 
representative,  one  labor  organization 
and  four  advocacy  groups  asked  that 
OWCP  devise  a  more  elaborate 
administrative  review  process,  while  the 
other  three  congressional 
representatives,  one  of  the  four 
advocacy  groups,  and  two  other 
advocac:y  groups  specifically 
recommended  that  administrative  law 
)udges  be  part  of  the  adjudication 
princess  Finally,  one  of  the 
congressional  representatiyes.  all  six 
labor  organizations,  all  seven  advocacy 
groups,  and  both  commenters  suggested 
that  nWC;P  should  add  an  independent 
review  body  to  the  ad)udicator\  process. 

At  the  time  that  the  interim  final  rule 
was  issued,  OWC^P  decided  that  it 
would  be  most  efficient  and  beneficial 
to  (  Idimants  to  provide  an  expeditious 
administrative  c:laims  process  that 
would  allow  claimants  to  seek  review  of 
adverse  final  agency  decisions  on  their 
claims  in  Federal  court  without  delay. 
This  process  provides  claimants  with  an 
opportunity  to  challenge  a 
recommended  decision  before  a  Final 
Adjudication  Branch  iF.'\B)  reviewer, 
either  through  an  oral  hearing  or 


through  a  review  of  the  written  record. 

Either  mechanism  allows  a  claimant  to 
submit  additional  evidence  or 
arguments  to  the  F.\B  reviewer  in  a  non- 
adversanal  forum  This  is  unlike  a 
proceeding  before  an  administrative  law 
judge  where  an  adverse  party  would 
have  an  opportunity  to  object  to  the 
admission  of  evidence  or  provide 
evidence  or  arguments  to  refute  the 
claimant's  contentions.  If  the  claimant 
disagrees  with  the  final  agency  decision, 
he  or  she  can  seek  review  of  the 
decision  from  a  Federal  court  without 
delay.  OWCP  believes  that  utilizing 
administrative  law  judges  or  an 
independent  review  body  would 
unnecessarily  complicate  and  delay  the 
adiudicalion  process  to  the  detriment  of 
claimants.  None  of  the  commenters 
provided  a  convincing  justification  to 
reverse  OWCPs  initial  decision 
concerning  this  adjudicatory  structure, 
and  therefore  the  suggestions  were  not 
adopted. 

Section  30.305 

Four  labor  organizations,  two 
advocacy  groups,  one  physician,  and 
three  inciividuals  suggested  that  time 
limits  be  placed  on  the  claim 
adjudication  process.  Time  limits  are 
currently  in  place  with  respect  to 
recommended  decisions  pending  either 
a  hearing  or  a  review  of  the  written 
record  before  the  FAB  in  §  30.316(c). 
These  time  limits  provide  that  any 
recommended  decision  pending  either  a 
hearing  or  a  re\ievv  of  the  written  record 
at  the  FAB  for  more  than  a  specified 
period  will  be  deemed  to  be  a  final 
decision  of  the  FAB.  Due  to  the  wide 
range  of  claim  types  and  the 
complexities  involved  in  developing 
and  establishing  certain  of  these  claims. 
along  with  the  fact  that  Federal  agencies 
other  than  OWCP  are  involved  in  the 
claim  process,  OWCP  has  decided 
against  establishing  strict  time  limits  to 
govern  the  complete  adjudicatory 
process,  and  did  not  adopt  the 
suggestion   However.  OWCP  has 
established  performance  goals  under  the 
Government  Performance  and  Results 
Act  to  monitor  the  efficiency  of  the 
claims  adjudication  process. 

Sections  30.306  and  30.316(b) 

Seven  labor  organizations,  three 
advocac\'  groups  and  one  physician 
suggested  that  the  regulations  require 
detailed  findings  anci  grounds  in  all 
recommended  decisions  denying  a 
claim  and  in  any  final  decision  issued 
by  the  FAB   However.  §  30  30fi  already 
requires  that  all  recommended  decisions 
contain  findings  of  fact  and  conclusions 
of  law.  this  existing  requirement 
provides  a  claimant  with  the  detailed 


findings  requested  by  the  commenters. 
Therefore,  further  descriptions  of  these 
requirements  for  final  decisions  of  the 
FAB  does  not  appear  necessary,  and  the 
suggestions  were  not  adopted. 

Section  30.310(b) 

One  congressional  representative, 
three  labor  organizations,  and  three 
advocacy  groups  voiced  concerns  about 
the  limited  time  period  for  raising 
objections  to  findings  of  fact  and/or 
conclusions  of  law  contained  in  a 
recommended  decision  with  the  FAB. 
The  60-day  period  was  designed  to 
expedite  the  adjudicator^'  process  and 
thus  it  has  not  been  deemed  necessary 
to  modify  this  time  frame.  However,  to 
address  the  concerns  raised  by  these 
commenters,  OWCP  has  provided  in 
new  §  30.320  a  procedure  for  reopening 
FAB  decisions  at  any  time  in  the  event 
that  new  evidence  is  discovered  or 
circumstances  have  changed.  In 
addition,  OWCP  has  modified 
§  30.310(b)  by  removing  the  requirement 
that  the  claimant  raise  a  specific 
objection  to  a  particular  finding  of  fact 
or  conclusion  of  law  as  this  requirement 
has  not  proved  effective  in  practice. 
Sections  30.312  and  30  314(b)  have  also 
been  revised  to  remove  similar 
requirements  for  specific  objections  in 
those  two  sections. 

One  of  these  three  advocacy  groups 
also  recommended  that  the  FAB  provide 
hearings  to  all  claimants  automatically. 
Removing  the  requirement  that  a 
claimant  raise  a  specific  objection  will 
allow  any  claimant  who  is  dissatisfied 
with  a  recommended  decision  to  receive 
a  hearing  upon  a  timely  request.  To 
date,  less  than  2%  of  claimants  who 
have  received  a  recommended  decision 
have  requested  hearings  before  the  FAB. 
Therefore,  it  does  not  seem  reasonable 
to  require  OWCP  to  devote  the  resources 
necessary  to  provide  hearings  to  the  vast 
majority  of  claimants  who  either  request 
a  review  of  the  written  record  or  do  not 
object  to  the  recommended  decision. 
Accordingly,  since  the  suggestion  to 
provide  hearings  to  even.'  claimant 
automatically  would  hamper  the  ability 
of  the  FAB  to  issue  final  decisions  on 
claims,  especially  on  claims  that  have 
been  accepted  for  the  payment  of 
benefits,  it  was  not  adopted. 

Section  30.311(a) 

One  congressional  representative 
disagreed  with  the  provision  in 
§  30.311(a)  directing  the  FAB  to  issue  a 
decision  accepting  the  recommendation 
of  the  district  office  if  the  claimant  did 
not  file  timely  and  specific  objections  to 
findings  of  fact  and/or  conclusions  of 
law  contained  in  the  recommended 
decision,  even  if  the  claimant  had 
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requested  a  hearing.  Consistent  with  the 
revision  to  §  30.310(b),  this  section  has 
been  revised  to  remove  the  requirement 
for  a  specific  objection.  As  a  resuh,  the 
FAB  will  now  issue  a  decision  that 
accepts  the  recommendation  of  the 
district  office  if  the  claimant  neither 
requests  a  hearing  nor  submits  a  general 
objection  to  the  recommended  decision 
within  the  requisite  time  period. 

Sections  30.313  and  30.314la) 

Five  labor  organizations,  four 
advocacy  groups,  and  one  physician 
suggested  that  EEOICPA  claimants 
should  have  the  right  to  a  formal 
adjudicative  hearing  to  challenge 
findings  and  build  a  record  for  possible 
judicial  review.  The  administrative 
claims  process  within  the  Department  is 
intended  to  be  non-adversarial  and  has 
been  structured  as  an  informal, 
streamlined  process  allowing  for  the 
prompt  adjudication  of  claims.  The 
regulations  in  §§  30.313  and  30.314(a) 
allow  claimants  to  introduce  additional 
written  evidence  and/or  testimony  and 
give  FAB  reviewers  the  discretion  to 
conduct  hearings  in  a  manner  that 
ensures  that  a  complete  record  is  made 
sufficient  for  judicial  review.  Since 
there  is  nothing  in  the  Act  that  requires 
formal  adjudicative  hearings,  it  does  not 
appear  necessary  to  create  a  more 
elaborate  and  less  expeditious 
administrative  claims  process,  as  has 
been  requested. 

Section  30.314 

Four  labor  organizations  and  three 
advocacy  groups  (one  of  these  in  two 
separate  comments)  suggested  that 
S  30.314(a),  which  provides  that  the 
FAB  reviewer  retains  complete 
discretion  to  set  the  time  and  place  of 
the  hearing,  also  include  a  requirement 
that  the  reviewer  shall  attempt  to 
schedule  the  hearing  at  a  location  that 
is  convenient  for  the  claimant.  The 
current  practice  of  OWCP  is  to  schedule 
the  FAB  hearing,  whenever  possible,  at 
a  location  that  is  within  a  reasonable 
distance  from  the  claimant's  residence. 
Based  on  the  above  comments.  OWCP  is 
persuaded  that  this  policy  should  be  set 
forth  with  more  specificity  in  the  rule, 
and  §  30.314(a)  has  been  revised 
accordingly. 

One  of  these  four  labor  organizations, 
the  three  advocacy  groups,  one 
congressional  representative,  and  a 
fourth  advocacy  group  also  suggested 
that  FAB  hearing  procedures  be  spelled 
out  in  the  regulations.  However. 
§30.314  is  purposefully  formulated  to 
permit  maximum  flexibility  and  gives 
the  FAB  reviewer  complete  discretion, 
among  other  things,  to  schedule  and 
conduct  hearings  in  a  fair  and  expedient 


manner.  Since  the  claims  adjudication 
process  is  non-adversarial  and  the 
informal  FAB  hearing  process  is 
working  effectively,  OWCP  sees  no 
reason  to  revise  §  30.314  to  create  a 
formal  and  less  flexible  hearing  process. 
Two  of  the  first  three  advocacy  groups 
questioned  the  requirement  in 
§  30.314(e)  that  the  claimant  must 
submit  his  or  her  comments  regarding 
the  hearing  transcript  to  the  FAB 
reviewer  within  20  days  from  the  date 
that  the  transcript  is  sent  to  the 
claimant.  The  commenters  suggested 
that  this  requirement  be  changed  to 
within  20  days  from  the  date  that  the 
transcript  is  received  by  the  claimant, 
citing  the  possibility  of  slow  mail.  A 
clear  fixed  date  set  by  OWCP  is 
necessar>'  to  ensure  that  no  bottlenecks 
are  created  in  the  claims  adjudication 
process,  and  thus,  the  above  suggestion 
has  not  been  adopted. 

Section  30.316(c) 

A  congressional  representative,  a 
labor  organization  and  an  advocacy 
group  expressed  concerns  about  the 
procedural  mechanism  by  which  any 
recommended  decision  that  is  still 
pending  at  the  FAB  for  more  than  one 
year  is  deemed  to  be  a  final  decision  of 
the  FAB.  The  labor  organization 
believed  that  the  FAB  could  take 
advantage  of  the  mechanism  by 
intentionally  delaying  issuing  final 
decisions  on  claims,  thereby  rendering 
the  opportunity  to  raise  objections  to  the 
recommended  decision  moot.  However, 
this  mechanism  actually  protects 
claimants  against  excessive  delay  by  the 
FAB  because  it  ensures  that  claimants 
receive  a  final  agency  decision  on  their 
claims  within  a  time  certain,  and 
permits  them  to  seek  judicial  review, 
within  a  reasonable  time  following  the 
issuance  of  a  recommended  decision. 
Further,  as  noted  above,  OWCP  has 
established  performance  goals  under  the 
Government  Performance  and  Results 
Act  to  monitor  the  efficiency  of  the 
claims  adjudication  process,  and  those 
performance  goals  also  cover  the 
activities  of  the  FAB.  There  have  been 
no  demonstrated  incidents  of  delay  and 
therefore  it  does  not  appear  necessary  to 
modify  this  mechanism.  Nevertheless, 
to  more  accurately  refiect  the  FAB's 
current  performance  goals  for  issuing 
final  decisions  and  to  accommodate  the 
changes  regarding  specific  objections 
described  above,  the  event  that  will 
commence  the  one-year  period  has  been 
changed  from  the  receipt  of  the  case  file 
from  the  district  office  to  the  receipt  of 
the  written  submission  described  in 
§  30.310.  or  the  expiration  of  the  60-day 
period  in  that  same  section  in  the 
absence  of  a  written  submission. 


Section  30.318 

Four  congressional  representatives, 
six  labor  organizations,  two  advocacy 
groups  and  one  physician  suggested  that 
the  regulations  should  permit  claimants 
to  challenge  the  dose  reconstruction 
methodology  before  the  FAB.  This 
suggestion  was  not  adopted  because 
both  the  development  and 
implementation  of  the  dose 
reconstruction  methodology  have  been 
established  pursuant  to  regulations 
promulgated  by  HHS  (42  CFR  part  82) 
and  are  outside  the  scope  of  the 
Department's  authority  under  E.O. 
13179. 

Section  30.320 

One  congressional  representative,  six 
labor  organizations,  five  advocacy 
groups,  and  two  physicians  disagreed 
with  the  one-year  period  for  claimants 
to  seek  modification  set  out  in  §  30.320. 
noting  that  it  is  likely  that  after  the 
expiration  of  such  period,  there  will  be 
changes  in  the  science  related  to  dose 
reconstruction  and  the  disclosure  of 
previously  unavailable  exposure  and 
employment  information  that  might 
justify  reopening  of  the  claim.  In 
addition,  the  same  six  labor 
organizations,  three  of  the  five  advocacy 
groups,  and  one  of  the  two  physicians 
asserted  that  reopening  of  the  claim  or 
the  filing  of  a  new  claim  might  be 
warranted  where  a  claimant  with  a 
cancer  claim  is  denied  benefits  but  at  a 
later  date  falls  within  a  class  of 
employees  that  is  added  to  the  SEC.  as 
contemplated  by  section  7384q(b)  of  the 
EEOICPA.  OWCP  is  persuaded  by  these 
comments;  therefore.  §  30.320  has  been 
revised  to  abandon  the  one-year 
modification  limitation  for  claimants. 
Revised  §  30.320(b)  allows  claimants  to 
ask  OWCP  to  reopen  their  claims  at  any 
time  if  they  submit  new  and  material 
evidence  of  covered  employment  or 
exposure  to  radiation,  beryllium  or 
silica;  or  if  they  identify  a  material 
change  in  the  probability  of  causation 
guidelines,  a  material  change  in  the 
dose  reconstruction  methods  or  a 
material  addition  of  a  class  of 
employees  to  the  SEC  that  occurred  after 
the  FAB  issued  a  final  decision  on  their 
claim.  If  the  required  showing  of 
materiality  is  met.  the  claim  will  be 
reopened  and  returned  to  the  district 
office  for  a  new  determination  on  the 
merits  of  the  claim.  OWCP  will  closely 
coordinate  with  HHS  and  reopen  cases 
on  the  Director's  own  authority  under 
revised  §  30.320(a)  when  factors  such  as 
changes  in  HHS  methodology  or  the 
discovery  of  new  relevant  information 
warrants  doing  so  (in  those  cases,  it  will 
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not  be  necessary  for  claimants  to  take 
any  action  to  receive  a  new  decision). 

Section  30.400 

One  advocacy  group  and  one 
commenter  suggested  that  OWCP 
reimburse  employees  for  medical 
expenses  they  incurred  due  to  a  covered 
occupational  illness  prior  to  the  date 
they  filed  a  claim  for  benefits  with 
OWC'F,  while  a  lay  representative 
generally  urged  that  a  broad  scope  of 
medical  benefits  should  be  made 
available  to  covered  employees.  The 
availability  of  medical  benefits  is 
governed  by  section  73841  of  the  Act, 
which  explicitly  states  that  eligibility  to 
receive  such  benefits  will  commence  no 
earlier  than  the  date  on  which  the  claim 
is  filed.  Therefore.  OWCP  cannot  alter 
this  statutory  limitation  through 
regulation.  In  addition,  §  30.400  already 
notes  the  broad  scope  of  medical 
benefits  that  are  payable  under  the  Act, 
and  provides  that  a  covered  employee  is 
entitled  to  receive  all  medical  treatment 
prescribed  or  recommended  by  a 
qualified  physician  that  OWCP 
considers  necessar\'  to  treat  his  or  her 
covered  illness.  In  light  of  this,  it  does 
not  appear  necessary  to  modif\'  §  30.400 
as  requested. 

Three  other  commenters  suggested 
that  OWCP  issue  medical  benefits 
identification  cards  (similar  to  health 
insurance  identification  cards)  to 
covered  employees,  to  make  it  easier  for 
such  employees  to  obtain  medical 
benefits.  Subsequent  to  the 
promulgation  of  the  interim  final 
regulations,  OWCP  decided  to  utilize 
such  cards.  However,  because  medical 
benefits  are  only  available  for 
conditions  covered  by  the  Act,  rather 
than  for  almost  all  conditions  as  is  the 
case  with  health  insurance,  a  covered 
employee's  niedK:al  benefits 
identification  card  only  lists  the  specific 
condition(s)  for  which  medical  benefits 
are  available  for  that  covered  employee. 

Section  30.403 

Four  labor  organizations,  four 
advocacy  groups  and  one  commenter 
suggested  that  family  members  be 
compensated  for  providing  personal 
care  services.  Section  30.403  does  not 
preclude  family  members  from  being 
paid  for  providing  personal  care 
services  as  long  as  they  have  received 
the  necessary  training  This  will  help 
ensure  that  covered  employees  are 
provided  proper  care  for  any  medical 
conditions  that  are  covered  by  the  Act. 
Therefore,  the  regulation  has  not  been 
changed. 


Section  30.404 

Four  labor  organizations,  one 
advocacy  group,  one  physician,  and  four 
individuals  disagreed  with  the  general 
travel  limit  of  25  miles  set  forth  in 
§  30.404.  noting  that  employees  who 
reside  in  remote  geographic  areas  where 
medical  services  are  limited,  or  who 
require  the  services  of  a  small  number 
of  recognized  medical  specialists, 
should  not  be  denied  reimbursement  for 
travel  of  greater  distances  to  obtain 
appropriate  medical  treatment.  While 
OWCP's  current  policy  is  to  take  into 
consideration  such  demonstrated  needs 
of  individual  claimants,  the  above 
comments  indicate  that  there  is  a  need 
to  clarifv'  the  current  rule.  As  modified, 
^  30, 404(a)  establishes  a  roundtrip 
distance  of  up  to  200  miles  as  what 
OWCP  will  generally  consider  a 
reasonable  distance  to  travel.  Section 
30.404(b)  further  provides  that  if  travel 
of  more  than  200  miles  is  contemplated, 
or  if  air  travel  or  overnight 
accommodations  will  be  needed,  the 
employee  must  request  prior  approval 
from  OWCP  demonstrating  the 
circumstances  and  necessity  for  such 
travel. 

Three  labor  organizations  stated  that 
§  30  404  should  include  information  on 
where  employees  can  obtain  the 
standard  form  for  requesting  medical 
travel  refunds.  Section  30.404(c) 
indicates  that  the  form  can  be  obtained 
from  OWCP 

One  advocacy  group  and  one 
individual  commenter  indicated  that 
OWCP  should  pay  the  travel  expenses  of 
a  person  who  accompanies  an  employee 
on  a  trip  to  obtain  medical  treatment. 
Under  §  30.404,  OWCP  has  the 
discretion  to  determine  what  travel 
expenses  are  "reasonable  and 
necessary,"  and  prefers  to  maintain  the 
flexibility  to  make  such  determinations 
on  a  case-by-case  basis.  Therefore,  no 
change  was  made  to  this  section 

One  individual  asserted  that  OWCP 
should  compensate  employees  for  any 
lost  wages  resulting  from  absences  from 
work  to  undergo  diagnostic  testing,  and 
other  persons  for  any  lost  wages 
resulting  from  absences  from  work  in 
order  to  accompany  employees  on 
medical  visits  to  obtain  diagnostic 
testing  As  set  forth  in  §  .10  412  of  the 
regulations,  OWCP  provides 
reimbursement  for  actual  wages  lost  by 
employees  for  the  time  needed  to 
submit  to  a  second  opinion  or  referee 
examination  required  by  OWCP.  As  for 
the  lost  wages  of  persons  accompanying 
employees,  OWCP  has  the  discretion 
under  t,  30  404  ti;  determine  if  these 
constitute  "reasonable  and  necessary'" 
travel  expenses  and  prefers  to  maintain 


the  flexibility  to  make  such 
determinations  in  individual  situations. 
As  a  result,  no  change  was  made  to  this 
section. 

Section  30.410 

Four  labor  organizations  and  two 
advocacy  groups  did  not  believe  that 
OWCP  should  have  the  authority  to 
refer  claimants  to  multiple  "second 
opinion  "  medical  examinations  by 
physicians  of  its  choosing,  even  at  the 
government's  expense.  However,  this 
authority  is  necessary'  to  enable  OWCP 
to  obtain  additional  medical  evidence  in 
situations  where  a  claimant  has 
submitted  some  medical  evidence  in 
support  of  a  claim,  but  the  evidence  is 
of  insufficient  probative  value  to  allow 
the  claimant  to  meet  his  or  her  burden 
of  proof.  If  the  claimant  could  not 
submit  the  additional  evidence 
necessary  to  meet  this  burden,  and 
OWCP  could  not  obtain  it  through  a 
second  opinion  examination,  OWCP 
would  have  to  deny  the  claim.  Since  it 
is  OWCP's  policy  to  assist  claimants  in 
the  development  of  their  claims,  the 
authority  to  refer  claimants  for  second 
opinion  medical  examinations  is  one  of 
the  tools  OWCP  needs  to  efficiently 
carry  out  this  policy. 

Three  of  these  same  four  labor 
organizations  and  two  different 
advocacy  groups  also  suggested  that 
claimants  should  be  allowed  to  have 
someone  other  than  a  physician  of  their 
choosing  present  during  a  second 
opinion  examination.  The  restriction  on 
who  may  accompany  claimants  during 
these  examinations  was  intended  to 
minimize  the  possibility  of  disruptions, 
but  given  the  nature  of  the  clumant 
population  and  the  likelihood  of  this 
occurring,  OWCP  is  persuaded  that  the 
restriction  is  not  necessary-  for  all 
second  opinion  referrals.  However. 
OWCP  will  retain  the  restriction  for  use 
if  the  person  accompanying  the 
claimant  disrupts  the  examination  and 
OWCP  has  to  refer  the  claimant  to  a 
different  physician  for  the  requested 
second  opinion  examination. 

Section  30.411 

Three  congressional  representatives, 
five  labor  organizations,  four  advocacy 
groups  and  three  commenters  (two  of 
whom  are  physicians)  suggested  that 
OWCP  utilize  a  joint  naming  process 
whereby  the  claimant  and  OWCP  would 
agree  on  a  physician  to  perform  a  referee 
examination  needed  to  resolve  a  conflict 
in  the  medical  evidence,  OWCP  does 
not  see  the  utility  of  this  suggestion, 
especially  since  the  EEOICPA  claims 
adjudication  process  is  non-adversarial 
and  OWCP  does  not  oppose  a  claim  for 
benefits  Furthermore,  this  more 
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complex  manner  of  selecting  physicians 
to  perform  referee  examinations  would 
add  to  the  length  of  time  necessary  to 
adjudicate  the  claim  without  providing 
any  tangible  benefit.  Accordingly,  the 
suggestion  was  not  adopted,  and  OWCP 
will  continue  to  select  all  physicians 
performing  referrf  oxnminatinns  frirn  a 
pool  of  specialists   i  i  iisi-iint;    (  t    '  i 
Board-certified  physicians  and  other 
qualified  specialists)  who  have 
expressed  a  willingness  to  perform  these 
types  of  examinations.  OWCP  selects 
physicians  from  the  pool  on  a  strict 
rotational  basis  according  to  medical 
specialty  and  geographic  location,  and 
periodically  reviews  the  pool  for  quality 
control  purposes  and  to  allow  other 
qualified  physicians  an  opportunity  to 
join  the  pool. 

Three  of  these  same  five  labor 
organizations  and  two  of  the  same  four 
advocacy  groups  also  suggested  that 
claimants  should  be  allowed  to  have 
someone  of  their  own  choosing  present 
during  a  referee  examination.  As  was 
the  case  with  second  opinion 
examinations,  the  restriction  against 
anyone  accompanying  a  claimant  during 
a  referee  examination  was  intended  to 
minimize  the  possibility  of  disruptions, 
but  given  the  nature  of  the  claimant 
population  and  the  likelihood  of  this 
occurring.  OWCP  is  persuaded  that  the 
restriction  is  not  necessary  for  all  referee 
examination  referrals.  However, 
consistent  with  its  decision  regarding 
the  limitation  in  §  30.410.  OWCP  will 
retain  the  restriction  for  use  if  the 
person  accompanying  the  claimant 
disrupts  the  examination  and  OWCP  has 
to  refer  the  claimant  to  a  different 
physician  for  the  requested  referee 
examination. 

Section  30.412 

One  advocacy  group  suggested  that 
OWCP  consider  paying  for  a  family 
member  to  accompany  all  employees  on 
any  directed  medical  examinations  that 
would  necessitate  either  an  overnight 
stay  away  from  home  or  air 
transportation.  OWCP  does  not  consider 
a  blanket  rule  of  this  sort  to  be 
justifiable,  since  it  is  clear  that  while 
many  employees  may  be  so  infirm  as  to 
require  somebody  to  accompany  them  to 
such  an  examination,  it  is  equally  clear 
that  others  will  not.  Therefore,  OWCP 
prefers  to  maintain  the  discretion  in  this 
section  to  determine  whether  such 
expenses  are  "reasonable  and 
necessary,"  and  the  suggestion  has  not 
been  adopted. 

Sections  30.500.  30.501  and  30.502 

A  total  of  143  comments  addressed 
the  description  of  how  survivors  are 
defined  and  paid  in  §§  30.500,  30.501 


and  30.502;  Three  from  congressional 
representatives;  eight  from  labor 
organizations;  10  from  advocacy  groups; 
four  from  physicians;  four  from 
attorneys;  one  frcim  h  lav  rt-prt-spntative; 
and  112  fi"om  other  indivuludls 
However,  these  comments  were 
rendered  moot  following  the  enactment 
of  section  3151(a)(4)  of  Public  Law 
107-107,  which  amended  the  survivor 
provisions  in  sections  7384s(e)  and 
7384u(e)  of  the  EE(31CPA  To  conform 
the  final  regulations  to  the  amended 
provisions.  §§  30.5tiU  through  10.502 
have  been  completely  rewritten  and  the 
prior  definition  for  "widow  or 
widower"  from  §  30.5{gg)  of  the  interim 
final  regulations  has  been  modified  and 
consolidated  with  the  other  statutory- 
definitions  in  §  30.500.  As  a  result  of  the 
latter  change,  former  §  30.5(hh)  has  been 
renumbered  as  §  30.5(gg)  in  the  final 
regulations. 

Section  30.505(c) 

Two  advocacy  groups,  one  attorney 
and  one  commenter  disagreed  with  the 
provision  in  §  30.505(c)  (renumbered  as 
§  30.505(b)  in  accordance  with  the 
revision  noted  above)  for  an  offset  of 
EEOICPA  benefits  against  any  amounts 
received  for  an  occupational  illness  in  a 
final  judgment  or  settlement  in 
litigation.  This  same  commenter,  and 
five  other  commenters,  also  questioned 
the  justification  for  anv  offset  of 
EEOICPA  benefits.  Section  7385  of  the 
Act  requires  an  offset  of  EEOICPA 
benefits  if  certain  other  payments  have 
been  received,  and  provides  the 
necessary  statutory  justification  for  the 
offset  process.  However,  section  7385 
does  not  describe  how  this  process 
should  occur,  and  the  above  conmients 
indicate  the  need  for  a  more  detailed 
description  of  how,  and  to  what  extent, 
OWCP  will  offset  EEOICPA  benefits. 
Therefore.  §  30.505(b)  now  contains  a 
more  thorough  definition  of  the  type  of 
payment  that  will  necessitate  an  offset, 
and  how  OWCP  will  determine  the 
value  of  any  such  payment.  It  also 
provides  for  deductions  from  the 
amount  to  be  offset  (for  reasonable 
attorney's  fees  and  itemized  costs  of 
suit)  in  order  to  arrive  at  the  amount  of 
the  required  offset  of  EEOICPA  benefits. 
The  regulation  also  provides  that  an 
offset  will  result  in  the  reduction  of  an 
unpaid  lump-sum  payment  first. 
Finally,  this  paragraph  indicates  that 
OWCP  will  not  offset  any  EEOICPA 
benefits  if  a  claimant  has  already  had 
his  or  her  benefits  under  section  5  of  the 
RECA  reduced  to  reflect  a  payment  that 
would  otherwise  require  an  offset  of 
EEOICPA  benefits. 


Section  30.505(d)  and  (f) 

One  lay  representative  inquired 
whether  OWCP  would  pay  sur\'iyor 
bt-nefits  in  stages,  or  if  it  would  wait 
until  It  was  ready  to  pav  all  survivors 
of  a  single  deceased  covered  employee 
at  the  same  time.  Section  30.505(d) 
(reniiinhered  as  ^  30  fiOSfc)  in 
a(  I  nrdani  e  with  the  revision  noted 
ahiiMM  prn\i(ie>,  that    No  payment  shall 
be  made  until  OWCP  has  made  a 
determination  concerning  the  survivors 
related  to  a  respective  <  laim  for 
benefits."  This  restriction  is  necessary 
to  conserve  administrative  resources 
and  has  been  retained  however,  thefe  is 
no  requireiueii!  tli.ii  (  )\V{'.F'  wait  to 
actually  pav  all  the  survivors  of  a 
deceased  covered  employee  at  the  same 
time.  Accordingiv.  a  survivor  who  signs 
and  returns  the  ac  (  eptance  form  quickly 
may  be  paid  his  or  her  share  of  the 
compensation  payment  before  another 
survivor  who  waits  the  hill  fiO  days 
before  signing  and  returning  the  form.  In 
cases  with  multiple  c  lainiants.  (UVCP 
will  determine  the  share  of  the  lump- 
sum amount,  if  any.  to  which  each 
survivor  is  entitled. 

The  same  lay  representative  also 
questioned  the  prohibition  in  §  30.505(f) 
(renumbered  as  §  30.506(c)  in 
accordance  with  the  revision  noted 
above)  against  distributing  rejected 
shares  of  compensation  payments  to 
other  eligible  survivors.  Sections 
7384s(e)(l)(B)  and  7384u(e)(l)(B)  both 
require  the  payment  of  equal  shares  of 
a  single  compensation  payment  to  "all 
children  of  the  covered  employee  who 
are  living  at  the  time  of  payment.  '  not 
all  children  of  the  covered  employee 
who  are  living  at  the  time  of  payment 
and  who  do  not  reject  their  shares. 
Therefore,  the  prohibition  against 
distributing  rejected  shares  of 
compensation  is  established  by  the 
terms  of  the  Act  itself,  and  no  (  hange 
was  made  to  this  section. 

Section  30.506 

Two  physicians,  one  advocacy  gKNy>> 
one  labor  organization  and  one 
commenter  had  questions  regarding  the 
provision  of  medical  benefits  to  covered 
employees  whose  sole  occupational 
illness  is  beryllium  sensitivity   Section 
30.506  (renumbered  as  «?  M)  507  in 
accordance  with  the  revision  noted 
above)  stated  that  these  employees  were 
not  entitled  to  any  medical  benefits 
other  than  beryllium  sensitivity 
monitoring.  However,  because  section 
7384s(a)(2)  of  the  Act  only  replaces  the 
lump-sum  payment  provided  for  under 
section  7384s(a)(l)  with  beryllium 
sensitivity  monitoring  and  is  silent  with 
respect  to  entitlement  to  medical 
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benefits,  covered  employees  whose  sole 
occupational  illness  is  beryllium 
sensitivity  should  be  provided  medical 
benefits  for  that  condition.  Therefore, 
§  30.507  has  been  revised  to  be 
consistent  with  this  interpretation  and 
now  states  that  covered  employees 
whose  sole  occupational  illness  is 
beryllium  sensitivity  are  entitled  to  the 
same  medical  benefits  provided  to  other 
covered  employees.  The  estimated 
marginal  cost  of  providing  these  benefits 
(which  would  usually  be  for  low-cost 
prescription  steroid  medications)  will 
be  negligible  from  a  budgetary 
standpoint. 

Section  30.601 

One  lay  representative  commented  on 
this  section  by  asking  who  would  -' 

represent  mentally  incompetent 
claimants,  and  if  she  could  represent 
claimants  in  the  EEOICPA  claim 
process.  Serving  as  a  legal 
representative  of  a  mentally 
incompetent  person  is  a  matter  of  state 
law  and  is  thus  outside  the  scope  of 
these  regulations.  Section  30.601,  which 
addresses  the  question  of  who  may 
serve  as  a  representative  in  the  claims 
process,  does  not  bar  lay  representatives 
from  providing  representation  to 
EEOICPA  claimants.  On  a  related  issue, 
three  advocacy  groups  and  three 
individuals  submitted  comments  on  the 
statutory  attorney  fees  cap  for 
representation  of  EEOICPA  claimants. 
However,  following  publication  of  the 
interim  final  rule.  Congress  amended 
section  7385g  of  the  Act  in  section 
3151(a)(6)  of  Public  Law  107-107. 
Therefore,  new  §  30.603  has  been  added 
to  reflect  the  current  statutory'  limits  on 
attorney  fees  in  amended  section  7385g. 

Section  30.609 

One  advocacy  group  disagreed  with 
the  requirement  that  claimants  report 
(for  possible  offset  of  EEOICPA  benefits) 
awards  they  receive  due  to  medical 
malpractice  in  treating  a  covered 
occupational  disease.  However,  since 
these  awards  are  clearly  payments 
"made  pursuant  to  a  final  award  or 
settlement  on  a  claim"  that  has  its 
genesis  in  an  occupational  illness 
covered  by  the  Act,  no  change  was  made 
to  this  requirement  so  OWCP  will  be 
able  to  fulfill  its  offset  responsibilities 
under  section  7385  of  the  EEOICPA. 

Sections  30.615  and  30.616 

Two  advocacy  groups,  two  attorneys 
and  three  other  commenters  suggested 
possible  changes  to  §§  30.615  and 
30.616  (rewritten  as  §§  30.615  through 
30.619  as  noted  above).  These 
suggestions  were  rendered  moot  by 
section  3151(a)(5)  of  Public  Law  107- 


107,  which  amended  the  election  of 
remed\'  prn\'isi()ns  in  section  7385d  of 
the  EEOICPA  To  conform  the  final 
regulations  to  ihese  amendments   prior 
§^30.615  and  30.616  have  been 
rewritten  as  §§  30.615  through  30.619, 
and  prior  *i  30  6T7  has  been  renumbered 
as  §  30.620  to  accommodate  these 
changes. 

Section  30.701(c) 

One  physician  and  one  advocacy 
group  noted  that  there  is  no  diagnostic 
code  for  beryllium  sensitivity  in  the 
"International  Classification  of  Disease. 
9th  Edition.  Clinical  Modification" 
(ICD-9-CM).  and  that  medical  providers 
are  required  to  pro\ide  such  a  code 
whenever  they  submit  bills  to  OWCP  for 
payment  To  address  this,  OWCP  has 
designated  the  V81.4  classification 
"Other  and  unspecified  respirator}' 
conditions  '  as  the  appropriate  ICD-9- 
CM  classification  for  ber>'llium 
sensitivity.  Use  of  this  code  will  both 
allow  OWCP  to  track  accepted 
beryllium  sensitivity  cases,  and  to  pay 
medical  providers  for  pre-approved 
diagnostic  tests  to  monitor  the  employee 
for  signs  of  chronic  ber>'llium  disease. 

Sections  30.705  through  30.710 

One  advocacy  group  questioned 
owe?  s  decision  to  base  the  medical  fee 
schedule  for  professional  medical 
services  and  inpatient  medical  services 
on  cost  data  supplied  by  the  Centers  for 
Medicare  and  Medicaid  Services  (CMS) 
in  light  of  the  increased  cost  for  those 
services  in  remote  geographical  areas. 
However,  §  30.707(b)  provides  that  the 
relative  value  units"  assigned  by  CMS 
to  professional  medical  services  will  be 
multiplied  by  the  Geographic  Practice 
Cost  Indices  for  Metropolitan  Statistical 
Areas  as  devised  for  CMS,  and  this 
adjustment  should  be  sufficient  to 
accommodate  increased  costs  for  these 
services  in  remote  areas.  Further. 
§  30.710  indicates  that  the  fee  schedule 
for  inpatient  medical  services  will  be 
based  on  hospital-specific  cost  factors 
that  are  part  of  the  CMS  Prospective 
Payment  System  OWCP  will  use  to  pay 
for  hospital  discharges.  In  either 
instance,  the  fee  schedules  may  be 
adjusted  if  OWCP  deems  it  necessary  or 
appropriate.  Therefore,  the  suggestion  to 
use  a  different  set  of  cost  data  was  not 
adopted 

II.  Miscellaneous  Comments 

Several  of  the  216  timely  comments 
the  Department  received  raised  issues 
that  either  were  not  addressed  in  the 
interim  final  regulations  or  involved 
extraneous  matters.  The  Department's 
analysis  of  these  miscellaneous 
comments  follows: 


The  Rulemaking  Process 

OWCP  received  comments  from  two 
labor  organizations,  four  advocacy 
groups  and  one  individual  commenter 
on  the  rulemaking  process  The  various 
comments  requested  that  public 
hearings  be  held  on  the  regulations  and 
that  a  formal  advisory  committee  be 
appointed,  and  suggested  that  the 
interim  final  regulations  be  effective  for 
a  short  time  period,  to  be  followed  by 
a  notice  and  comment  period  prior  to 
publication  of  the  final  rule.  Because  of 
the  time  constraints  set  forth  in  E.O. 
13179,  which  required  publication  of 
regulations  by  May  31,  2001  and  the 
establishment  of  a  functioning  program 
by  July  31,  2001,  OWCP  chose  to 
publish  an  interim  final  rule  without 
first  publishing  a  notice  of  proposed 
rulemaking.  However,  because  OWCP 
both  understands  and  appreciates  the 
importance  of  public  input  in  the 
rulemaking  process,  it  provided  an 
extensive  comment  period  of  120  days 
to  receive  input  from  the  public  on  the 
regulations.  Also,  OWCP  staff  members 
participated  in  numerous  public 
meetings  across  the  United  States  to 
publicize  and  explain  the  Act  and  the 
regulations.  All  conmients  received 
during  the  comment  period  have  been 
thoroughly  reviewed  and  taken  into 
consideration  for  purposes  of  the 
rulemaking  process  and  publication  of 
this  final  rule. 

Unlike  the  requirements  in  42  U.S.C. 
7384n(c)(2)  and  (d)(2)  that  the 
regulations  promulgated  by  HHS 
pursuant  to  section  7384n(b)  and  (d)(1) 
be  reviewed  by  the  Advisor}'  Board  on 
Radiation  and  Worker  Health  that  was 
established  as  directed  by  section 
7384o,  there  is  no  requirement  in 
section  7384d  that  the  regulations 
promulgated  by  DOL  for  the 
administration  of  the  program  be 
reviewed  by  any  advisor}'  board.  As 
noted  above,  a  lengthy  period  for  public 
comments  was  provided  in  connection 
with  the  Interim  Final  Regulations,  and 
regular  and  frequent  communications 
occur  with  HHS  and  DOE.  DOL  also 
attends  and  participates  in  the  public 
meetings  of  the  Advisor}'  Board  on 
Radiation  and  Worker  Health.  Under 
these  circumstances,  DOL  does  not  see 
the  utility  in  adding  an  advisor}' 
committee  to  this  rulemaking  process. 

Coordination  of  Benefits 

Three  individuals  submitted 
comments  suggesting  that  there  be  no 
coordination  of  benefits  for  claimants 
with  beryllium  illnesses,  and  three  other 
individuals  submitted  general  questions 
regarding  coordination  of  benefits  with 
State  workers'  compensation  program 


'HHH2 


Federal   Kp"ister  '  Vn|    R"    \(i    248  '  Thurstinv    Dnrpmber  2fi.   2002 'Rules  an(i   Rcuulatinns 


Federal  Register /Vol.  67.  No.  248  ./Thursday.  December  26.  2002 'Rule'^  and  Regulations        78883 


benefits.  These  comments  involve  the 
operation  of  section  7385h  of  the  Act, 
which  deals  with  the  interplay  between 
the  Act.  State  law  and  private  insurance 
contracts;  however.  OWCP  did  not 
address  this  issue  in  the  interim  final 
rule,  nor  does  it  do  so  in  this  final  rule. 

Designating  Facilities 

One  attorney  (in  two  separate 
comments),  the  City  Council  of  the  City 
of  Niagara  Falls,  and  eight  individuals 
requested  that  the  time  frames  indicated 
by  DOE  for  certain  facilities  be 
expanded  and/or  that  specific  new 
facilities  be  included  on  the  list  of 
covered  facilities  maintained  by  DOE. 
These  recommendations  have  been 
forwarded  to  DOE,  which  is  actively 
soliciting  information  from  the  public  as 
it  continues  its  research  efforts 
regarding  facility  time  frames  and 
additions  or  deletions  to  the  covered 
facilities  list. 

Benefit  Levels 

One  lay  representative  and  eight  other 
commenters  made  suggestions  about  the 
level  of  benefits  to  be  provided  to 
successful  claimants.  However,  since 
the  benefit  levels  are  set  by  the  terms  of 
the  Act,  the  regulations  cannot  adopt  a 
different  level  of  benefits  unless  the  Act 
itself  is  amended.  Accordingly,  the 
suggested  changes  were  not  adopted. 

Coverage 

One  congressional  representative,  two 
physicians,  the  Department  of  Defense, 
five  advocacy  groups,  and  31 
commenters  made  suggestions  about 
which  workers  should  be  covered  by  the 
Act.  However,  the  Act  mandates  the 
categories  of  workers  covered  and  the 
regulations  cannot  be  changed  to  either 
expand  or  restrict  the  categories  of 
covered  workers  unless  the  Act  is 
amended.  Therefore,  the  suggested 
changes  have  not  been  made. 

Covered  Illnesses 

Two  advocacy  groups,  a  physician,  an 
attorney  and  19  individuals  suggested 
that  the  occupational  illnesses  covered 
by  the  Department's  program  be 
expanded  to  include  additional  illnesses 
that  may  have  resulted  from  the 
exposure  of  employees  to  harmful 
substances  while  in  the  performance  of 
duty  at  covered  facilities  under  the  Act. 
However,  OWCP  has  no  authority  to 
implement  any  such  changes  in  the 
absence  of  legislative  changes  to  the 
Act.  Furthermore.  Part  D  of  the  Act 
already  provides  the  opportunity  for 
claimants  to  obtain  assistance  from  DOE 
in  filing  for  benefits  under  appropriate 
State  workers  compensation  programs 
in  connection  with  the  exposure  of  DOE 


contractor  employees  to  toxic 
substances  at  DOE  facilities. 

III.  Publication  in  Final 

The  Department  uf  Labor  has 
determined,  pursuant  to  5  U.S.C. 
553(b)(B).  that  good  cause  exists  for 
waiving  public  comment  on  this  final 
rule  with  respect  to  the  following    • 
changes:  (1 )  Those  needed  to  conform 
the  regulations  to  the  sections  of  the 
EEOICPA  that  were  amended  by  Public 
Laws  107-20  and  107-107;  (2)  those 
needed  to  conform  the  regulations  to  the 
probability  of  causation  guidelines 
issued  by  HHS;  (3)  corrections  of 
typographical  errors;  and  (4)  minor 
wording  changes  and  clarifications  that 
do  not  affect  the  substance  of  the 
regulations.  For  these  changes, 
publication  of  a  proposed  rule  and 
solicitation  of  comments  would  be 
neither  necessary  nor  fruitful. 

rV.  statutory  Authority 

Section  7384 d  ul  the  EEOICPA 
provides  the  general  statutory  authority, 
which  E.O.  13179  allocates  to  the 
Secretary,  to  prescribe  rules  and 
regulations  necessary  for  the 
administration  and  enforcement  of  the 
Act.  Sections  7384t  and  7384u  of  the 
EEOICPA  provide  specific  authority 
regarding  medical  treatment  and  care, 
including  determining  the 
appropriateness  of  charges.  The  Federal 
Claims  Collection  Act  of  1966,  as 
amended  (31  U.S.C.  3701  et  seq.]. 
authorizes  imposition  of  interest  charges 
and  collection  of  debts  by  withholding 
funds  due  the  debtor. 

V.  Paperwork  Reduction  Act 

This  final  rule  contains  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  The  information  collection 
requirements  set  out  in  §§30.401, 
30.404.  30.420.  30.421,  30.700,  30.701 
and  30.702(a)  of  this  rule  were 
submitted  to  and  approved  by  OMB 
under  the  PRA.  and  the  currently 
approved  collections  in  OMB  Control 
Nos.  1215-0054  (expires  June  30,  2004), 
1215-0055  (expires  November  30, 
2003).  1215-0137  (expires  February  28, 
2005),  1215-0176  (expires  December  31. 
2003),  and  1215-0194  (expires  January 
31,  2004)  were  revised  to  include  the 
added  EEOICPA  respondents.  No  public 
comments  were  received  regarding  this 
group  of  information  collection 
requirements,  and  they  were  not 
affected  by  any  of  the  substantive 
changes  that  have  been  made  in  this 
final  rule. 

The  information  collection 
requirements  in  §§  30.100,  30.101. 
30.102,  30.111,  30.113.  30.114,  30.206, 


30.207,  30.212.  30.214.  30.215,  30.221, 
30.222,  30.226,  30.415.  30.416.  30  417, 
30.505.  30.620  and  30.702(b}  of  this  rule 
were  also  submitted  to  and  approved  by 
OMB  under  the  PRA  and  were  assigned 
OMB  Control  No.  1215-0197  (expires 
July  31.  2004).  No  public  comments 
were  received  regarding  this  second 
group  of  information  collection 
requirements,  and  they  were  not 
affected  by  any  of  the  substantive 
changes  that  have  been  made  in  this 
final  rule.  However,  this  final  rule 
revises  the  currently  approved 
collection  in  OMB  Control  No.  1215- 
0197  by  adding  three  new  information 
collection  requirements,  and  this 
revision  of  a  currently  approved 
collection  will  be  submitted  to  OMB  for 
review  under  the  PRA  upon  publication 
of  the  rule.  No  person  is  required  to 
respond  to  a  collection  of  information 
request  unless  the  collection  of 
information  displays  a  valid  OMB 
control  number.  The  new  information 
collection  requirements  are  in  §§  30.112 
and  30.213.  and  they  relate  to 
information  required  to  be  submitted  by 
claimants  as  part  of  the  EEOICPA  claims 
adjudication  process.  One  of  the  new 
collections  will  be  implemented 
without  any  specific  form  (see  section  A 
below).  The  Department  is  proposing  to 
create  two  new  forms  to  implement  the 
other  new  collections  (see  sections  B 
and  C  below). 

A.  Supplemental  Employment  Evidence 
(§30.1121 

Summary:  Employees  and/or 
survivors  claiming  benefits  under  the 
EEOICPA  imisl  f'stahlisf)   aiiumt!  ntfuT 
things,  an  fin|iliiviiuMil  hi.stor)  thdl 
includes  at  least  one  period  of  covered 
employment.  To  do  so.  claimants 
submit  I'lihcr  a  Form  EE-3  listing 
j    n     i      !  illeged  covered  employment, 
u:  a  i  uiiii  LL-4  containing  basic 
employment  information  in  situations 
where  specific  employment  information 
is  not  available.  If  the  employment 
history  provided  on  Form  EE-3  or  EE- 
4  cannot  be  verified,  OWCP  may  ask  the 
claimant  to  provide  supplemental 
employment  evidence  in  support  of  the 
alleged  history.  After  it  reviews  the 
evidence  of  record  on  this  point,  OWCP 
will  determine  whether  a  period  of 
covered  employment  has  been 
established  by  a  preponderance  of  the 
evidence. 

Need:  Documentation  of  a  history  of 
covered  employment  is  one  of  the 
elements  that  must  be  met  to  establish 
entitlement  to  benefits  under  the 
EEOICPA. 

Respondents  and  proposed  frequency 
of  response:  It  is  estimated  that  3,870 


respondents  annually  will  submit  this 
collection  of  information  once. 

Estimated  total  annual  burden:  The 
time  required  to  review  instruction.s. 
search  existing  data  sources,  gather  the 
data  needed,  and  complete  and  review 
each  collection  of  this  information  is 
estimated  to  take  an  average  of  30 
minutes  per  response  for  a  total  annual 
burden  of  1,935  hours. 

B  Lung  Cancer  Information:  Form  EE/ 
ES-8  (§30.2131 

Summar\-:  Guidelines  issued  by  HHS 
require  OVVCP  to  ask  claimants  for 
information  regarding  the  employee's 
smoking  history  before  OWCP  can 
determine  the  probability  of  causation 
for  lung  cancer  (the  disease  classified  as 
■  lung  cancer"  includes  primary  cancer 
of  both  the  trachea  and  bronchus)   This 
information  is  not  requested  if  the 
employee  is  a  member  of  the  Special 
Exposure  Cohort.  If  the  claim  is  for  lung 
cancer  (or  a  secondary'  cancer  for  which 
lung  cancer  is  a  likely  primar>'  cancer), 
OWCP  will  send  the  claimant  a  Form 
EE/EN-8.  Form  EE/EN-8  informs  the 
claimant  that  to  determine  the 
probability  of  causation  of  the  claimed 
cancer.  OWCP  needs  to  know  the 
employee's  smoking  history,  and 
requests  that  the  claimant  submit  the 
necessary  information.  All  respondents 
will  be  required  to  certify  that  the 
information  provided  on  Form  EE/EN- 
8  is  accurate  and  true. 

\eed:  OWCP  cannot  determine  the 
probability  of  causation  for  lung  cancer 
without  this  information. 

Brspundents  and  proposed  frequency 
of  response:\\  is  estimated  that  3.021 
respondents  annually  will  file  one  Form 
EE/EN-8. 

Estimated  total  annual  burden:  The 
time  required  to  review  instructions, 
search  existing  data  sources,  gather  the 
data  needed,  and  complete  and  review- 
each  Form  EE/EN-8  is  estimated  to  take 
an  average  of  5  minutes  per  response  for 
a  total  annual  burden  of  252  hours. 

C.  Skin  Cancer  Information:  Form  EE/ 
EN-9(§  30.213) 

Summar\-:  Guidelines  issued  by  HHS 
require  OWCP  to  ask  claimants  for 
information  regarding  the  employee's 
race/ethnicity  before  OWCP  can 
determine  the  probability  of  causation 
for  skin  cancer.  If  the  claim  involves 
skin  cancer  (or  a  secondary  cancer  for 
which  skin  cancer  is  a  likely  primary 
cancer),  OWCP  will  send  the  claimant  a 
Form  EE/EN-9.  Form  EE/EN-9  informs 


the  claimant  that  in  order  to  determine 

the  probability  of  causation  of  the 
claimed  cancer.  OWCP  needs  to  know 
the  employees  race/ethnicity,  and 
requests  that  the  claimant  submit  the 
necessary  information.  All  respondents 
will  be  required  to  certif>'  that  the 
information  provided  on  Form  EE/EN- 
9  is  accurate  and  true 

Seed  OWC'P  cannot  determine  the 
probability  of  causation  for  skin  cancer 
without  this  information. 

Respondents  and  proposed  frequency 
of  response  It  is  estimated  that  1.057 
respondents  annualh  will  file  one  Form 
EE/EN-9. 

Estimated  total  annual  burden:  The 
time  required  to  review  instructions, 
search  existing  data  sources,  gather  the 
data  needed,  and  complete  and  review- 
each  Form  EE/EN-9  is  estimated  to  take 
an  average  of  5  minutes  per  response  for 
a  total  annual  burden  of  88  hours. 

D  Total  Annual  Burden  and  Request  for 

Comments 

Total  public  burden:  The  new 
information  collection  requirements 
being  added  to  OMB  Control  No.  1215- 
0197  have  a  total  public  burden  hour 
estimate  of  2,275.  Using  the  current 
National  average  hourly  earnings  of 
$14  00,  the  total  annual  public  cost  for 
these  new  information  collection 
requirements  is  estimated  to  be 
531,850.00  There  are  no  recordkeeping 
or  collection  costs  associated  with  the 
new  information  collection 
requirements  described  above.  The  only 
operation  and  maintenance  cost  will  be 
for  postage  and  mailing,  .\n  estimated 
annual  total  of  7.948  mailed  responses 
to  these  new  information  collection 
requirements  at  SO. 37  (postage)  +  $0.03 
(envelope)  per  response  would  be 
$3,179.20. 

Request  for  comments:  The  public  is 
invited  to  provide  comments  on  the 
above-noted  revision  to  the  currently 
approved  collection  in  OMB  Control  No. 
1215-0197  so  that  the  Department  may; 

(1)  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimates  of  the  burdens  of  the 
collections  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 


(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
eg,  permitting  electronic  submission  of 
responses. 

Send  comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this 
revision  to  the  currently  approved 
collection  in  OMB  Control  No.  1215- 
0197.  including  suggestions  for  reducing 
this  burden,  to  the  Office  of  Information 
and  Regulator)-  Affairs.  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Employment  Standards 
Administration,  Washington,  DC  20503 
no  later  than  Ianll?i^^  2-^.  2003. 

VI.  Executive  Order  12866 

This  rule  is  being  treated  as  a 
"significant  regulator}'  action"  within 
the  meaning  of  E.O.  12866  because  it  is 
economically  significant,  as  defined  in 
section  3(f)(i)  of  that  Order.  The 
payment  of  the  benefits  provided  for  by 
the  EEOICPA.  through  the  program 
administered  pursuant  to  this  regulatory 
action,  will  have  an  annual  effect  on  the 
economy  of  $100  million  or  more. 
However,  the  final  rule  will  not 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  jobs,  the  enviroiunent, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities, 
as  required  by  section  3(f)(1)  of  E.O. 
12866.  The  proposed  rule  is  also  a 
"significant  regulatory  action"  because 
it  meets  the  criteria  of  section  3(f)(4)  of 
that  Order  in  that  it  raises  novel  or  legal 
policy  issues  arising  out  of  the  legal 
mandate  established  by  the  EEOICPA 
The  Department  has  also  concluded  that 
this  final  rule  constitutes  a  "major  rule," 
as  that  term  is  defined  in  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  804(2)), 
because  of  the  effect  on  the  economy 
noted  above. 

Based  upon  the  factors  and 
assumptions  set  forth  below,  the 
Department's  estimate  of  the  aggregate 
cost  of  benefits  and  administrative 
expenses  of  this  final  regulatory  action 
implementing  the  EEOICPA  is,  in 
millions  of  dollars  (estimates  for 
FY2004.  FY2005  and  FY2006  are 
preliminary  and  will  be  reviewed 
during  the  budget  formulation  process): 


7HHH4         l<-<l.'r.n   Kt-^isfer '  Vnl    f^.''    \"n    24K  '  Thnrsdnv    Dnrpmbcr  2H    2f)n2/Kiilps  nnd  Reeulatinns 


FY2002 

FY2003 

FY2004 

FY2005 

FY2006 

Admin 

$136 
769 

$100 
758 

S55 
578 

$50 
353 

$33 

Benefits  

250 

The  Department's  estimate  of  the 
benefits  to  be  paid  pursuant  to  the 
EEOICPA  and  of  its  administrative  costs 
of  providing  those  benefits  is  based  on 
data  collected  from  other  Federal 
agencies,  assumptions  regarding  the 
incidence  of  cancer,  beryllium  disease 
and  silicosis  in  the  covered  population, 
life  expectancy  tables,  and  its 
experience  in  estimating  administrative 
and  medical  costs  of  workers' 
compensation  programs.  Specifically, 
benefit  estimates  for  cancer  claims  are 
based  on  Bgures  provided  by  DOE 
concerning  the  number  of  DOE/ 
contractor  employees,  known  cancer 
incidence  and  survival  rates  in  the 
general  population  obtained  from  the 
National  Cancer  Institute.  Based  on  the 
number  of  claims  likely  to  be  accepted, 
the  cost  of  lump-sum  payments  to  these 
claimants  is  easily  determined.  These 
benefit  estimates  further  reflect 
contemplated  medical  costs  of  $1,500 
per  year  for  90%  of  the  covered 
claimants,  while  the  remaining  10% 
will  incur  $125,000  in  medical  costs  for 
the  year  because  they  are  undergoing 
intensive  in-hospital  medical  treatment. 

Benefits  estimates  for  beryllium 
exposure  are  based  on  known  incidence 
rates,  known  numbers  of  claimants  with 
beryllium  disease,  exposed  population 
figures  (all  of  which  were  obtained  from 
DOE),  and  medical  costs  of  $3,000  per 
year  for  beryllium  sensitivity,  $4,000 
per  year  for  mild  chronic  beryllium 
disease,  and  $9,000  per  year  for  more 
severe  chronic  beryllium  disease. 
Benefit  estimates  for  silicosis  are  based 
on  figures  obtained  from  DOE 
concerning  the  number  of  exposed 
employees  and  the  expected  incidence 
of  silicosis,  and  medical  costs  of  $4,000 
per  year.  Benefit  estimates  for  the  claims 
based  on  the  receipt  of  an  award 
pursuant  to  section  5  of  the  RECA  are 
based  on  figures  for  the  number  of 
claims  provided  by  DOJ,  and  $4,000  per 
year  in  medical  costs. 

Because  the  statute  provides  benefits 
for  covered  workers  and  their  survivors 
who  were  exposed  to  radiation, 
beryllium  and  silica  during  a  period  of 
almost  60  years,  an  assumption  was 
made  that  DOL  would  receive 
thousands  of  claims  in  the  initial  few 
years  after  the  effective  date  of  the 
statute,  and  that  the  number  of  claims 
would  decrease  substantially  after  the 
first  few  years.  Administrative  cost 
estimates  were  developed  based  upon 


DOL's  experience  in  administering  other 
workers'  compensation  programs,  using 
calculations  of  the  number  of  incoming 
claims  and  forecasting  the  necessary 
full-time  equivalents  and  other 
resources  necessary  to  efficiently 
administer  the  program. 

No  more  extensive  economic  impact 
analysis  is  necessary  because  this 
regulatory  action  only  addresses  the 
transfer  of  funds  from  the  Federal 
government  to  individuals  who  qualify 
under  the  EEOICPA  and  to  providers  of 
medical  services  in  that  program.  As 
noted  above,  this  regulatory  action  has 
no  affect  on  the  functioning  of  the 
economy  and  private  markets,  on  the 
health  and  safety  of  the  general 
population,  or  on  the  natural 
environment.  In  addition,  because  this 
regulation  implements  a  statutory 
mandate,  there  are  no  feasible 
alternatives  to  this  regulatory  action. 
Finally,  to  the  extent  that  policy  choices 
have  been  made  in  interpreting  statutory 
terms,  those  choices  have  no  significant 
impact  on  the  cost  of  this  regulatory 
action  because  they  do  not  involve 
either  the  number  of  eligible  recipients 
or  the  level  of  benefits  to  which  they  are 
entitled. 

OMB  has  reviewed  this  final  rule  for 
consistency  with  the  President's 
priorities  and  the  principles  set  forth  in 
E.O.  12866. 

V'TT   Small  Business  Retjulatnrv 
Knlon  eineni  hairnevs  .Aft 

As  required  by  Congress  under  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  801  et 
seq),  the  Department  will  report  to 
Congress  promulgation  of  this  final  rule 
prior  to  its  effective  date.  The  report 
will  state  that  the  Department  has 
concluded  that  this  final  rule  is  a  "major 
rule"  because  it  will  likely  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more 

Vni.  Unfunded  ^landafe^  Reform  Act 
of  1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531  et 
seq]  directs  agencies  to  assess  the 
effects  of  Federal  regulatory  actions  on 
State,  local,  and  tribal  governments,  and 
the  private  sector,  'other  than  to  the 
extent  that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law."  For  purposes  of  the  Unfunded 
Mandates  Reform  Act.  this  final  rule 
does  not  include  any  Federal  mandate 


that  may  result  in  incraued  annual 
«>y)i.  nilitiir>s  in  excess  of  $100  million 
h.  Mall    !  u  ,il  or  tribal  governments  in 
the  aggregate,  or  h\  liu  private  sector. 

IX    Re^ulatoPk  Flexibility  Art 

The  Department  believes  th.it  this 
final  rule  will  have  "no  sigiufit  diit 
economic  impact  upon  a  substantial 
number  of  .small  ontitips"  within  the 
meaning  of  thf  Kt^julatorv  Flt>Mbility 
Act  (5  U.S.C  t.ii:  ■  •    '-qlThe 
provisions  of  tlu.s  i  uic  applying  cost 
control  measures  to  payments  for 
medical  expenses  are  the  only  ones  that 
may  have  a  monetary  effect  on  small 
businesses.  That  effect  will  not  be 
significant  for  a  substantinl  ntimhor  nf 
those  businesses,  hi)\\ ••\  •■!   !i >r  i\: i  single 
business  will  bill  a  signifit  rinl  diiiount 
to  OWCP  for  EEOICPA  r.l,ii.,l  services, 
and  the  effect  on  thosf  tull^  which  are 
submitted   wliilc  t  ^\'  rihv%  hi le  savings 
for  the  G(pvtiiuii<!r  m  ;ii'- aggregate. 
will  not  be  significant  for  individual 
businesses  affected 

The  cost  containment  provisions  are: 
(1)  A  set  schedule  of  maximum 
allowable  fees  for  professional  medical 
services;  (2)  a  set  schedule  for  payment 
of  pharmacy  bills:  and  (3)  a  prospective 
payment  system  for  hospital  inpatient 
services.  The  first  two  of  these 
provisions  essentially  adopt  payment 
systems  that  are  commonplace  in  the 
industry.  Their  adoption  by  OWCP  for 
use  in  connection  with  its 
administration  of  the  EEOICPA  program 
will  therefore  result  in  efficiencies  for 
both  the  Government  and  providers. 
The  (;>  wniinent  will  benefit  because 
OWCI'  liiti  not  have  to  develop  new  cost 
containment  measures,  but  rather 
adopted  existing  and  well-recognized 
measures  that  were  already  in  place. 
The  providers  benefit  because 
submitting  a  bill  and  receiving  a 
payment  will  be  almost  the  same  as 
submitting  it  to  Medicare,  a  program 
with  which  providers  are  already 
familiar  and  have  existing  systems  in 
place  for  billing — they  will  not  have  to 
incur  unne<:essar\'  administrative  costs 
to  learn  a  new  process  because  the 
EEOICPA  bill  process  will  not  be  readily 
distinguishable  from  the  Medicare 
process.  Similarly,  pharmacies  are  used 
to  billing  through  clearing  houses  and 
having  their  charges  subject  to  limits  by 
private  insurers.  By  adopting  the 
uniform  billing  statement  and  a  familiar 
cost  control  methodology,  OWCP  has 
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kept  close  to  the  billing  environment 
with  which  pharmacies  are  already 
familiar.  The  methods  chosen,  therefore, 
represent  systems  that  are  familiar  tu  the 
providers.  The  third  of  these  three 
provisions  will  not  have  an  effect  on  a 
substantial  number  of  "small  entities" 
under  Small  Business  Administration 
standards,  since  most  hospitals 
providing  services  for  EEOlCPA-covered 
conditions  will  have  annual  receipts 
that  exceed  the  set  maximum 

The  implementation  of  these  cost 
containment  methods  will  have  no 
significant  effect  on  any  single  medical 
professional  or  pharmacy  since  they  are 
already  used  by  Medicare,  CHAMPUS, 
and  the  Departments  of  Labor  and 
\'eterans  Affairs,  among  Government 
entities,  and  by  private  insurance 
carriers.  In  actual  terms,  the  amount  by 
which  these  provider  bills  might  be 
reduced  will  not  have  a  significant 
impact  on  any  one  small  entity  since 
these  charges  are  currently  being 
processed  by  other  payers  applying 
similar  cost  containment  provisions. 
The  costs  to  providers  whose  charges 
may  be  reduced  also  will  be  relatively 
small  because  EEOICPA  bills  simply 
will  not  represent  a  large  share  of  any 
single  provider's  total  business.  Since 
the  small  universe  of  potential 
claimants  is  spread  across  the  United 
States  and  this  bill  processing  system 
will  cover  only  those  employees  who 
have  sustained  a  covered  illness  and 
require  medical  treatment  on  or  after 
July  31.  2001  (out  of  the  projected  total 
of  19,479  claims  OWCP  estimates  it  will 
accept  over  the  first  five  years  of  the 
program,  only  approximately  5,727  of 
these  will  involve  payment  for  medical 
treatment),  the  number  of  bills 
submitted  by  any  one  small  entity 
which  may  be  subject  to  these 
provisions  is  likely  to  be  very  small. 
Therefore,  the  "cost"  of  this  rule  to  any 
one  pharmacy  or  medical  professional 
will  be  negligible.  On  the  other  hand, 
OWCP  will  see  substantial  aggregate 
c;ost  savings  that  will  benefit  both 
OWCP  (by  strengthening  the  integrity  of 
the  program)  and  the  taxpayers  to  whom 
the  ultimate  costs  of  the  program  are 
eventually  charged  through 
appropriations. 

The  Assistant  Secretary  for 
Employment  Standards  has  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  factual  basis  for  this 
certification  has  been  provided  above. 
Accordingly,  no  regulatory  impact 
analysis  is  required. 


X.  Executive  Order  12988  (Civil  Justice 
Reform) 

This  final  rule  has  been  drafted  and 
reviewed  m  accordance  with  HO.  12988 
and  will  not  unduly  burden  the  Federal 
court  system.  While  the  EEOICPA  does 
not  provide  any  specific  procedures 
claimants  must  follow  in  order  to  seek 
review  of  decisions  on  their  claims, 
substantial  numbers  of  claimants  will 
likely  seek  review  of  adverse  decisions 
in  the  United  States  district  courts 
pursuant  to  the  Administrative 
Procedure  Act,  This  rule  should 
minimize  the  burden  placed  upon  the 
courts  bv  litigation  seeking  to  challenge 
decisions  under  EEOICPA  by  providing 
claimants  an  opportunity  to  seek 
administrative  review  of  adverse 
decisions  and  by  providing  a  clear  legal 
standard  for  affected  conduct.  It  has 
been  reviewed  carefully  to  eliminate 
drafting  errors  and  ambiguities. 

XI.  Executive  Order  13045  (Protection 
of  Children  From  Environmental. 
Health  Risks  and  Safetv  RisLsi 

In  accordance  with  E.O.  13045.  the 
Department  has  evaluated  the 
environmental  health  and  safety  effects 
of  this  rule  on  children.  The  Department 
has  determined  that  the  final  rule  will 
have  no  effect  on  children, 

XII.  Executive  Order  13132 
(Federalism) 

The  Department  has  reviewed  this 
final  rule  in  accordance  with  E.O.  13132 
and  has  determined  that  it  does  not 
have  any  "federalism  implications." 
The  final  rule  does  not  "have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

XIII.  Executive  Order  13211  (Attions 
Concerning  Regulations  that 
Significantly  .Affect  Energy  SuppU 
Distribution,  or  Use) 

In  accordance  with  E.O.  13211.  the 
Department  has  evaluated  the  effects  of 
this  final  rule  on  energy  supply, 
distribution  or  use,  and  has  determined 
that  this  rule  is  not  likely  to  have  a 
significant  adverse  effect  on  them. 

XIV.  Submission  to  Congress  and  the 
General  Accounting  Office 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  the  Department 
will  submit  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
a  report  regarding  the  issuance  of  this 
final  rule  prior  to  the  effective  date  set 
forth  at  the  outset  of  this  notice.  The 


report  will  note  that  this  rule  constitutes 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

XV,  Cataloe  ot  federal  Domestic 
Assistance  Number 

This  program  is  not  listed  in  the 
C:atalog  of  Federal  Domestic  Assistance. 

List  of  Subjects 

20  CFR  Part  1 


Organization  and  functions 
(Government  agencies). 

20  CFR  Part  30 

Administrative  practice  and 
procedure,  Cancer.  Claims.  Kidney 
Diseases.  Leukemia,  Lung  Diseases. 
Miners.  Radioactive  Materials.  Tort 
claims.  Underground  mining.  Uranium, 
Workers'  Compensation. 

Text  of  the  Rule 

For  the  reasons  set  forth  in  the 
preamble,  20  CFR  Chapter  1  is  amended 
as  follows: 

Sutx:haptef  A — Organizatior  a-^d 
Procedures 

1 .  Part  1  is  revised  to  read  as  follows: 

PART  1— PERFORMANCE  OF 
FUNCTIONS  UNDER  THIS  CHAPTER 

Sec. 

1 .1  Under  what  authority  was  the  Office  of 
Workers'  Compensation  Programs 
established? 

1 .2  What  functions  are  assigned  to  OWCP? 

1.3  What  rules  are  contained  in  this 
chapter? 

1 .4  Where  are  other  rules  concerning  OWCP 
functions  found? 

1.5  When  was  the  former  Bureau  of 
Employees'  Compensation  abolished? 

1 .6  How  were  many  of  OWCP's  current 
functions  administered  in  the  past? 

Authoritv:  5  U.S.C.  301.  8145  and  8149 
(Reorganization  Plan  No.  6  of  1950. 15  FR 
3174.  3  CFR,  1949-1953  Comp..  p.  1004,  64 
Slal.  1263);  42  U.S.C.  7384d:  Executive  Order 
13179.  65  FR  77487.  3  CFR.  2000  Comp..  p. 
321;  SecretaPk  of  Labor's  Order  No.  13-71.  36 
FR  8155;  Employment  Standards  Order  No. 
2-74,  39  FR  34722 

§  11     Under  what  autho'ity  was  tne  Office 
of  Workers   Compensatior  P'oo'ams 
established? 

The  Assistant  Secretar)'  of  Labor  for 
Employment  Standards,  by  authority 
vested  in  him  by  the  Secretar>-  of  Labor 
in  Secretary's  Order  No.  13-71,  36  FR 
8755,  established  in  the  Employment 
Standards  Administration  an  Office  of 
Workers'  Compensation  Programs 
(OWCP)  bv  Employment  Standards 
Order  No.' 2-74,  39  FR  34722.  The 
Assistant  Secretar\-  subsequently 
designated  as  the  head  thereof  a  Director 
who.  under  the  general  supervision  of 
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the  Assistant  Secretary,  administers  the 
programs  assigned  to  OWCP  by  the 
Assistant  Secretar- 

§1.2     What  functions  <)re  :issiqnec!  !o 
OWCP' 

Ttie  Assistdiit  Seuretdi  V  ot  Ldbur  tt)r 
Employment  Standards  has  delegated 
authority  and  assigned  responsibility  to 
the  DifRctor  of  OWCP  for  the 
Department  of  Labor's  programs  under 
the  following  statutes: 

(a)  The  Federal  Employees' 
Compensation  Act,  as  amended  and 
extended  (5  U.S.C.  8101  et  seq.).  except 
5  U.S.C.  8149  as  it  pertains  to  the 
Employees'  Compensation  Appeals 
Board. 

(b)  The  War  Hazards  Compensation 
Act  (42  U.S.C.  1701  etseq.). 

(c)  The  War  Claims  Act  (50  U.S.C. 
App.  2003). 

(d)  The  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  of  2000,  as  amended  (42 
U.S.C.  7384  et  seq.],  except  activities, 
pursuant  to  Executive  Order  13179 
("Providing  Compensation  to  America's 
Nuclear  Weapons  Workers  ")  of 
December  7,  2000.  assigned  to  the 
Secretary  of  Health  and  Human 
Services,  the  Secretary  of  Energy  and 
the  Attorney  General. 

(e)  The  Longshore  and  Harbor 
Workers'  Compensation  Act,  as 
amended  and  extended  (33  U.S.C.  901  et 
seq.),  except:  33  U.S.C.  919(d)  with 
respect  to  administrative  law  judges  in 
the  Office  of  Administrative  Law  Judges; 
33  U.S.C.  921(b)  as  it  pertains  to  the 
Benefits  Review  Board;  and  activities, 
pursuant  to  33  U.S.C.  941.  assigned  to 
the  Assistant  Secretary'  of  Labor  for 
Occupational  Safety  and  Health. 

(f)  The  Black  Lung  Benefits  Act,  as 
amended  (30  U.S.C.  901  et  seq.]. 

§  1  3     What  rules  are  contained  'n  this 
chapter  ' 

The  rules  in  this  chapter  are  those 
governing  the  OWCP  functions  under 
the  Federal  Employees'  Compensation 
Act.  the  War  Hazards  Compensation 
Act.  the  War  Claims  Act  and  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000. 

^  1  4      Where  are  other  rules  concermnq 
OWCP  tunciiofis  tound'' 

(a)  The  rules  of  the  OWCP  governing 
its  functions  under  the  Longshore  and 
Harbor  Workers'  Compensation  Act  and 
its  extensions  are  set  forth  in  subchapter 
A  of  chapter  VI  of  this  title. 

(b)  The  rules  of  the  OWCP  governing 
its  functions  under  the  Black  Lung 
Benefits  Act  program  are  set  forth  in 
subchapter  B  of  chapter  VI  of  this  title. 

(c)  Tne  rules  and  regulations  of  the 
Employees'  Compensation  Appeals 


Board  are  set  forth  in  chapter  IV  of  this 
title. 

(d)  The  rules  and  regulations  of  the 
Benefits  Review  Board  are  set  forth  in 
chapter  Vll  of  this  title. 

§  1  5     When  was  the  former  Bureau  of 
Employees  Compensation  abolished'' 

By  Secretary  of  Labor's  Order  issued 
September  23',  1974,  39  FR  34723, 
issued  concurrently  with  Employment 
Standards  Order  2-74,  39  FR  34722,  the 
Secretary  revoked  the  prior  Secretary's 
Order  No.  18-67,  32  FR  12979.  which 
had  delegated  authority  and  assigned 
responsibility  for  the  various  workers', 
compensation  programs  enumerated  in 
§  1.2,  except  the  Black  Lung  Benefits 
Program  and  the  Energy  Employees 
Occupational  Illness  Compensation 
Program  not  then  in  existence,  to  the 
Director  of  the  former  Bureau  of 
Employees'  Compensation. 

^  1  f,     How  were  many  of  OWCP  s  current 
functions  administered  in  the  pasf 

(a)  Administration  of  the  Federal 
Employees'  Compensation  Act  and  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  was  initially  vested 
in  an  independent  establishment  known 
as  the  U.S.  Employees'  Compensation 
Commission.  By  Reorganization  Plan 
No.  2  of  1946  (3  CFR,  1943-1949  Comp., 
p.  1064;  60  Stat.  1095.  effective  July  16, 
1946).  the  Commission  was  abolished 
and  its  functions  were  transferred  to  the 
Federal  Security  Agency  to  be 
performed  by  a  newly  created  Bureau  of 
Employees'  Compensation  within  such 
Agency.  By  Reorganization  Plan  No.  19 
of  1950  (1.5  FR  3178.  3  CFR,  1949-1954    . 
Comp..  page  1010.  64  Stat.  1271),  said 
Bureau  was  transferred  to  the 
Department  of  Labor  (DOL),  and  the 
authority  formerly  vested  in  the 
Administrator,  Federal  Security  Agency, 
was  vested  in  the  Secretary  of  Labor.  By 
Reorganization  Plan  No.  6  of  1950  (15 
FR  3174,  3  CFR,  1949-1953  Comp.,  pagr 
1004.  64  Stat.  1263).  the  Secretary  of 
Labor  was  authorized  to  make  from  time 
to  time  such  provisions  as  he  shall  deem 
appropriate,  authorizing  the 
performance  of  any  of  his  functions  by 
any  other  officer,  agency,  or  employee  of 
the  DOL. 

(b)  In  1972,  two  separate 
organizational  units  were  established 
within  the  Bureau:  an  Office  of 
Workmen's  Compensation  Programs  (37 
FR  20533)  and  an  Office  of  Federal 
Employees'  Compensation  (37  FR 
22979).  In  1974,  these  two  units  were 
abolished  and  one  organizational  unit, 
the  Office  of  Workers'  Compensation 
Programs,  was  established  in  lieu  of  the 
Bureau  of  Employees'  Compensation  (39 
FR  34722). 


2.  Subchapter  C  consisting  of  Part  30 
is  revised  to  read  as  follows: 

Subchapter  C — Energy  Employees 
Occupational  Illness  Comp>ensation 
Program  Act  of  2000 

PART  3Q-CLAIMS  FOR 
COMPENSATION  UNDER  THE 
ENERGY  EMPLOYEES 
OCCUPATIONAL  ILLNESS 
COMPENSATION  PROGRAM  ACT  OF 
2000,  AS  AMENDED 

Subpart  A    -General  Provisions 

I  till  imIiii  linn 

30.0    What  are  the  provisions  of  the 

EEOICPA.  in  general? 
.30.1     What  rules  govern  the  administration 

of  the  EEOICPA  and  this  chapter? 

30.2  In  general,  how  have  the  tasks 
associated  with  the  administration  of  the 
EEOICPA  claims  process  been  assigned? 

30.3  What  do  these  regulations  contain? 

!  )i  tin  ;!  inns 

3U.5     What  are  the  definitions  used  in  this 

hllnl  lll.iliiill  ill  I'l  liui  .1111  Ki(  III  (Is 

30  10     Are  all  OWCP  records  relating  to 
claims  filed  under  the  EEOICPA 
considered  confidential? 

30.1 1  Who  maintains  custody  and  control 
of  claim  re<:ords? 

30.12  What  process  is  used  by  a  person  who 
wants  to  obtain  copies  of  or  amend 
EEOICPA  claim  records? 

Rights  and  Penalties 

30.15     May  EEOICPA  benefits  be  assigned. 

transferred  or  garnished? 
30.1fi     What  penalties  may  be  imposed  in 

connec:tion  with  a  t;laim  under  the  Act? 
30.17     Is  a  beneficiary  who  defrauds  the 

government  in  connection  with  a  claim 

for  benefits  still  entitled  to  those 

Subpart  B  -Filing  Claims  Evidence  and 
Burden  of  Proof  Sfsecial  Procedures  for 
Certain  Cancer  Claims 

Claims  tor  Occupational  Illness — Employee 
or  Survivor  s  Actions 

ni  MID     in  gcMcrdi,  nnu  does  an  employee 
file  for  benefits? 

30.101  In  general,  how  is  a  survivor's  claim 
filed? 

30.102  How  does  a  claimant  make  sure  that 
OWCP  has  the  evidence  nec;essary  to 
process  the  claim? 

rl.liM,..   !^i-    (  I,  ,   ii|i.,linn,,!    IMiirss        \(  linn-  nf 
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30. 1 05  What  must  DOE  do  after  an 
employee  files  a  claim  for  an 
occupational  illness? 

30.106  What  should  DOE  do  when  an 
employee  with  a  claim  for  an 
oc:cupational  illness  dies? 

Evidence  and  Burden  of  Proof 

30. 1 10     Who  is  entitleii  lu  ciimpensation 
under  the  Act? 


30.111  What  is  the  claimant's  responsibility 
with  respect  to  burden  of  proof, 
production  of  documents,  presumptions, 
and  affidavits? 

30.112  What  kind  of  evidence  is  needed  to 
establish  covered  employment  and  how 
will  that  evidence  be  evaluated? 

30.113  What  are  the  requirements  for 
written  medical  documentation, 
contemporaneous  records,  and  other 
records  or  documents? 

30.114  What  kind  of  evidence  is  needed  to 
•     establish  a  covered  medical  condition 

and  how  will  that  evidence  be 
evaluated? 

Spec  ial  I'nx  cdures  for  Certain  Cancer 
Claims 

30.115  For  those  claims  that  do  not  seek 
benefits  pursuant  to  the  Special 
Exposure  Cohort  provisions,  what  will 
OWCP  do  once  it  determines  that  a 
covered  employee  (or  a  survivor  of  such 
an  employee)  has  established  that  he  or 
sht-  I  nntrarifH  t  anrer  under  §  30.^11? 

Subpart  C— Eligibility  Criteria 

(.cru'r.ii  I'riu  isiiins 

30.200    What  is  the  scope  of  this  subpart? 

Eligibility  Criteria  for  Claim*.  Rdatint;  to 
Covered  Beryllium  Illness 

30.205  What  are  the  criteria  for  eligibility 
for  benefits  relating  to  covered  beryllium 
illness? 

30.206  How  does  a  claimant  prove  that  the 
employee  was  a  "covered  beryllium 
employee"  exposed  to  beryllium  dust, 
particles  or  vapor  in  the  performance  of 
duty? 

30.207  How  does  a  claimant  prove  a 
diagnosis  of  a  covered  berj'llium  disease? 

\  ligibility  Criteria  for  Claims  Kt'I.Ttint;  to 
Lancer 

30.210  What  are  the  criteria  for  eligibility 
for  benefits  relating  to  cancer? 

30.21 1  How  does  a  claimant  establish  that 
the  employee  has  or  had  contracted 
cancer? 

30.212  How  does  a  claimant  establish  that 
the  employee  contracted  cancer  after 
beginning  employment  at  a  DOE  facility 
or  an  atomic  weapons  employer  facility? 

30.213  How  does  a  claimant  establish  that 
the  cancer  was  at  least  as  likely  as  not 
related  to  the  employment  at  the  DOE 
facility  or  the  atomic  weapons  employer 
facility? 

30.214  How  does  a  claimant  establish  that 
the  employee  is  a  member  of  the  Special 
Exposure  Cohort? 

30.215  How  does  a  claimant  establish  that 
the  employee  has  been  diagnosed  with 
cancer  or  has  sustained  a  consequential 
injury,  illness  or  disease? 

Eligibility  Criteria  for  i  Liims  Kt  l.iiint;  tn 
Chronic  Silicosis 

30.220  What  are  the  criteria  for  eligibility 
for  benefits  relating  to  chronic  silicosis? 

30.221  How  does  a  claimant  prove  exposure 
to  silica  in  the  performance  of  duty? 

30.222  How  does  a  claimant  establish  that 
the  employee  has  been  diagnosed  with 
chronic  siiicosis  or  has  sustained  a 
consequential  injury,  illness  or  disease? 


Eligibilit\  (rilena  lor  (.ertain  I  ranium 
Employees 

30.225  What  are  the  criteria  for  eligibility 
for  benefits  for  certain  uranium 
employees? 

30.226  How  does  a  claimant  establish  that 
a  covered  uranium  employee  has 
sustained  a  consequential  injury,  illness 
or  disease? 

Subpart  D — Adjudicatory  Process 

JU..1UU     What  prucubs  u  lil  U\\  L.i'  use  to 
decide  claims  and  to  provide  for 
".flministrative  review  of  those  decisions? 

KeLommended  Decisions  on  Claims 

30.305  How  does  OWCP  determine 
entitlement  to  EEOICPA  compensation? 

30.306  What  does  the  recommended 
decision  contain? 

30.307  To  whom  is  the  recommended 
decision  sent? 

Hearings  and  Final  Decisions  on  Claims 

30.310  What  must  the  claimant  do  if  he  or 
she  objects  to  the  recommended  decision 
or  wants  to  request  a  hearing? 

30.31 1  What  happens  if  the  claimant  does 
not  object  to  the  recommended  decision 
or  request  a  hearing  within  60  days? 

30.312  What  will  the  FAB  do  if  the 
claimant  objects  to  the  recommended 
decision  but  does  not  request  a  hearing? 

30.313  How  is  a  review  of  the  written 
record  conducted? 

30.314  How  is  a  hearing  conducted? 

30.315  May  a  claimant  postpone  a  hearing? 

30.316  How  does  the  FAB  issue  a  final 
decision  on  a  claim? 

30.31 7  Can  the  FAB  request  a  further 
response  from  the  claimant  or  remand  a 
claim  to  the  district  office? 

30.318  Can  the  FAB  consider  an  objection 
to  a  determination  by  HHS  with  respect 
to  an  employee's  dose  reconstruction? 

30.319  May  a  claimant  request 
reconsideration  of  a  final  decision  of  the 
FAB' 

kiHipcnini;  (Idims 

30.320  Can  a  claim  be  reopened  after  the 

FAB  has  issued  a  final  der  isi'm'' 

Subpart  E— Medical  and  Related  Benefits 
Medicarirt'atmcnl  diiii  Kil.ilid  Issues 

30.400  What  are  the  basic  rules  for 
obtaining  medical  care? 

30.401  What  are  the  special  rules  for  the 
services  of  chiropractors? 

30.402  What  are  the  special  rules  for  the 
services  of  clinical  psychologists? 

30.403  Will  OWCP  pay  for  the  services  of 
an  attendant? 

30.404  Will  OWCP  pay  for  transportation  to 
obtain  medicallreafment? 

30.405  After  selecting  a  treating  physician, 
may  an  employee  choose  to  be  treated  by 
another  physician  instead? 

30.406  Are  there  any  exceptions  to  these 
procedures  for  obtaining  medical  care? 

Directed  Medical  Examinations 

30.410  Can  OWCP  require  an  employee  to 
be  examined  by  another  physician? 

30.411  What  happens  if  the  opinion  of  the 
physician  selected  by  OWCP  differs  from 


the  opinion  of  the  physician  selected  by 
the  employee? 
30.412    Who  pays  for  second  opinion  and 
referee  examinations? 

Medical  Reports 

30.415  What  are  the  requirements  for 
medical  reports? 

30.416  How  and  when  should  medical 
reports  be  submitted? 

30.417  What  additional  medical 
information  may  OWCP  require  to 
support  continuing  payment  of  benefits? 

Medical  Bills 

30.420  How  are  medical  bills  submitted? 

30.421  What  are  the  time  frames  for 
submitting  bills? 

30.422  If  OWCP  reimburses  an  employee 
only  partially  for  a  medical  expense, 
must  the  provider  refund  the  balance  of 
the  amount  paid  to  the  employee? 

Subpart  F— Survivors:  Pey^e^ts  od 
Ottsets   Overpayments 

Survivors 

30.500  What  special  statutory  definitions 
apply  to  survivors  under  the  EEOICPA? 

30.501  What  order  of  precedence  will 
OWCP  use  to  determine  which  sur\'ivors 
are  entitled  to  receive  compensation 
under  the  EEOICPA? 

30.502  When  is  entitlement  for  surxivors 
determined  for  purposes  of  the 
EEOICPA? 

Payment  of  Claims  and  Offset  for  Certain 
Payments 

30.505  What  procedures  will  OWCP  follow 
before  it  pays  any  compensation? 

30.506  To  whom  and  in  what  manner  will 
OWCP  pay  compensation? 

30.507  What  compensation  will  be 
provided  to  covered  employees  who  only 
establish  beryllium  sensitivity? 

30.508  What  is  beryllium  sensitivity 
monitoring? 

Overpayments 

30.510  How  does  OWCP  notih' an 
individual  of  a  payment  made  on  a 
claim? 

30.511  What  is  an  "overpayment  "  for 
purposes  of  the  EEOlCPA? 

30.512  How  does  OWCP  determine  that  a 
beneficiary  owes  a  debt  as  the  result  of 
the  creation  of  an  overpayment? 

30.513  How  are  overpayments  collected? 

Subpart  G— Specia'  Provisions 
Ktipiestnlaliur. 

30.600  May  a  claimant  designate  a 
representative? 

30.601  Who  may  ser\e  as  a  representative? 

30.602  Who  is  responsible  for  paying  the 
representative's  fee? 

30.603  Are  there  any  limitations  on  what 
the  representative  may  charge  the 
claimant  for  his  or  her  ser\ices? 

i  han  P,>r'\  Liability 

30.605  What  rights  does  the  United  States 
have  upon  pavment  of  compensation 
under  the  EEOICPA? 

30.606  Under  what  circumstances  must  a 
recovery  of  money  or  other  property  in 
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connection  with  an  illness  for  which 
benefits  are  payable  under  the  EEOICPA 
be  reported  to  OWCP? 

30.607  How  is  a  structured  scltlemenl  (that 
is,  a  settlement  providing  for  rtM:eipl  of 
funds  over  a  specified  period  of  time) 
treated  for  purposes  of  reporting  the 
re<:overy? 

30.608  How  does  the  United  States 
calculate  the  amount  to  which  it  is 
subrogated? 

30.609  Is  a  settlement  or  judgment  received 
a.s  a  result  of  allegations  nf  medical 
malpractice  in  treating  an  illness  covered 
by  the  EEOICPA  a  recovery  that  must  be 
reported  to  OWCP? 

30.610  Are  payments  to  an  employee  or 
eligible  surviving  beneficiary  as  a  result 
of  an  insurance  policy  which  the 
employee  or  eligible  surviving 
beneficiary  has  purchased  a  re<;overy 
that  must  be  reported  to  OWCP? 

30.61 1  If  a  settlement  or  judgment  is 
re<;eived  for  more  than  one  medical 
condition,  can  the  amount  paid  on  a 
single  EEOICPA  claim  be  attributed  to 
different  conditions  for  purposes  of 
calculating  the  amount  to  which  the 
United  States  is  subrogated' 

hffect  of  Tort  Suits  Against  Beryllium 
Vendors  and  Atomic  Weapons  Employers 

30.til5     What  type  nl  tort  suits  filed  against 
beryllium  vendors  or  atomic  weapons 
employers  may  disqualify  certain 
claimants  from  receiving  benefits  under 
EEOICPA? 

30.616  What  happens  if  this  type  of  tort  suit 
was  filed  prior  to  October  30,  2000? 

30.61 7  What  happens  if  this  type  of  tort  suit 
was  filed  during  the  period  from  October 

■  30,  2000  through  December  28,  2001? 

30.618  What  happens  if  this  type  of  tort  suit 
is  filed  after  December  28,  2001? 

30.619  Do  all  the  parties  to  this  type  of  tort 
suit  have  to  take  these  actions? 

30.620  How  will  OWCP  ascertain  whether  a 
claimant  filed  this  type  of  tort  suit  and 

if  he  or  she  has  been  disqualified  from 
receiving  any  benefits  under  the 
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Subpart  H 
Providers 


Intormalion  tor  Medical 


Medical  Records  and  Bills 

30.700  What  kind  of  medical  records  must 
providers  keep? 

30.701  How  are  medical  bills  to  be 
submitted? 

30.702  How  should  an  employee  prepare 
and  submit  requests  for  reimbursement 
for  medical  expenses,  transportation 
costs,  loss  of  wages,  and  incidental 
expenses? 

30.703  What  are  the  time  limitations  on 
OWCP's  payment  ofjiills? 

Medical  Fee  Schedule 

30.705  What  .services  are  covered  by  the 
OWCP  fee  schedule? 

30.706  How  are  the  maximum  fees  defined? 

30.707  How  are  payments  for  particular 
services  calculated? 

30.708  Does  the  fee  schedule  apply  to  every 
kind  of  procedure?. 

30.709  How  are  payments  for  medicinal 
drugs  determined? 


30.710  How  are  payments  for  inpatient 
medical  services  determined? 

30.711  When  and  ho*  are  fees  reduced? 

30.712  If  OWCP  reduces  a  fee,  may  a 
provider  request  reconsideration  of  the 
reduction? 

30.713  If  OWCP  reduces  a  fee.  may  a 
provider  bill  the  employee  for  the 
balance? 

Exclusion  of  Providers 

30.71.')     What  are  the  grounds  for  excluding 
a  provider  for  payment  under  this  part? 

30.716  What  will  cause  OWCP  to 
automatically  exclude  a  physician  or 
other  provider  of  medical  services  and 
supplies? 

30.717  When  are  OWCP's  exclusion 
procedures  initialed? 

30.718  How  is  a  provider  notified  of 
OWCP's  intent  to  exclude  him  or  her? 

30.719  What  requirements  must  the 
providers  reply  and  OWCP's  decision 
meet? 

30.720  How  can  an  excluded  provider 
request  a  hearing? 

30.721  How  are  hearings  assigned  and 
scheduled? 

30.722  How  are  advisory  opinions 
obtained? 

30.723  How  will  the  administrative  law 
judge  conduct  the  hearing  and  issue  the 
recommended  decision? 

30.724  How  can  a  party  request  review  bv 
OWCP  of  the  administrative  law  judge's 
recommended  decision? 

30.725  What  are  the  effects  of  non- 
automatic  exclusion? 

30.726  How  can  an  excluded  provider  be 
reinstated? 

Authority:  5  U.S.C.  301;  31  U.S.C.  3716 
and  3717;  42  U.S.C.  7384d.  7384t  and  7384u 
Exe<;utive  Order  13179,  65  FR  77487.  3  CFR 
2000  Comp.,  p.  321;  Secretary  of  Labors 
Order  No.  4-2001.  66  FR  29656. 

Subpart  A — General  Provisions 

liitrndui  turn 

§  30  0     What  are  the  provisions  ot  the 
EEOICPA   in  generaP 

1  he  hnergy  Employees  Occupational 
Illness  Compensation  Program  Act  of 
2000.  as  amended  (EEOICPA  or  Act).  42 
U.S.C.  7384  et  seq..  provides  for  the 
payment  of  compensation  benefits  to 
covered  employees  and,  whei^ 
applicable,  survivors  of  such  employees, 
of  the  United  States  Department  of 
Energy  (DOE),  its  predecessor  agencies 
and  certain  of  its  contractors  and 
subcontractors.  It  also  provides  for  the 
payment  of  compensation  to  certain 
persons  already  found  eligible  for 
benefits  under  section  5  of  the  Radiation 
Exposure  Compensation  Act.  as 
amended  (RECA).  42  U.S.C.  2210  note, 
and  where  applicable,  survivors  of  such 
employees.  The  regulations  in  this  part 
describe  the  rules  for  filing,  processing, 
and  paying  claims  for  benefits  under  the 
EEOICPA. 


(a)  The  EEOICPA  provides  for  the 
payment  of  either  monetary 
compensation  for  the  disability  of  a 
covered  employee  due  to  an 
occupational  illness  or  for  monitoring 
for  beryllium  sensitivity,  as  well  as  for 
medical  and  related  benefits  for  such 
illness. 

(b)  All  types  of  benefits  and 
conditions  of  eligibility  listed  in  this 
section  are  subject  to  the  provisions  of 
the  EEOICPA  and  of  this  part. 

§  30  1      What  rules  govern  the 
administration  o(  the  EEOICPA  and  this 
chapter' 

In  accordance  with  the  EEOICPA. 
Executive  Order  13179  and  Secretary's 
Order  No.  4-2001.  the  primary 
responsibility  for  administering  the  Act, 
except  for  those  activities  assigned  to 
the  Secretary  of  Health  and  Human 
Services,  the  Secretary  of  Energy  and 
the  Attorney  General,  has  been 
delegated  to  the  Assistant  Secretary  of 
Labor  for  Employment  Standards.  The 
Assistant  Secretary,  in  turn,  has 
delegated  the"  responsibility  for 
administering  the  Act  to  the  Director  of 
the  Office  of  Workers'  Compensation 
Programs  (OWCP).  Except  as  otherwise 
provided  by  law,  the  Director  of  OWrp 
and  his  or  her  designees  have  the 
exclusive  authority  to  administer, 
interpret  and  enforce  the  provisions  of 
the  Act 

§  30.2     In  general,  how  have  the  tasks 
associated  with  the  administration  of  the 
EEOICPA  claims  process  t>een  assigned? 

(a)  In  E.O.  13179.  the  President 
assigned  various  tasks  associated  with 
the  administration  of  the  EEOICPA 
claims  process  among  the  Secretaries  of 
Labor,  Health  and  Human  Services  and 
Energy,  and  the  Attorney  General.  In 
light  of  the  fact  that  the  Secretary  of 
Labor  has  been  assigned  primary 
responsibility  for  administering  the 
EEOICPA.  almost  the  entire  claims 
process  is  within  th^  pxrlusive  control 
of  OWCP.  Thi.s  iTiiiiiN  tiiit  claimants  file 
their  claims  with  UWCP,  and  OWCP  is 
responsible  for  granting  or  denying 
compensation  under  the  Act  (see 
§§30.100.  30.101,  and  30.505  through 
30.513).  OWCP  also  provides  assistance 
to  claimants  and  potential  claimants  by 
providing  information  regarding 
eligibility  and  other  program 
requirements,  including  information  on 
completing  claim  forms  and  the  types 
and  availability  of  medical  testing  and 
diagnostic  services  related  to  covered 
illnesses.  In  addition.  OWCP  provides 
an  administrative  review  process  for 
claimants  who  disagree  with  its 
recommended  and  final  adverse 
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dt'cisions  (see  §^  W  .300  through 
30.320). 

(b)  However.  HHS  has  exclu.sive 
control  of  a  portion  of  the  claims 
process  involving  certain  cancer  claims, 
and  is  therefore  responsible  for 
providing  reconstructed  doses  for  these 
claims  (see  §  30.115).  HHS  has  also 
promulgated  regulations  at  42  CFR  part 
81  establishing  the  guidelines  that 
OWCP  must  follow  to  assess  the 
likelihood  that  an  individual  with 
cancer  sustained  the  cancer  in  the 
performance  of  dutv  (see  ^  30  210)  DOE 
and  DO)  are  responsible  for.  among 
other  tasks.  notif>ing  potential 
claimants  and  submitting  evidence  thnt 
OWCP  deems  necessary  for  its 
adjudication  of  claims  under  the 
EEOICPA  (see  §§  30.105.  30.106.  and 
30.111). 

§  30  3     What  do  these  regulations  contain? 

This  part  M)  sets  forth  thf  regulations 
governing  administration  of  all  claims 
that  are  filed  with  OWCP.  except  to  the 
extent  specified  in  certain  provisions. 
Its  provisions  are  intended  to  assist 
persons  seeking  benefits  under  the 
EEOICPA.  as  well  as  personnel  in  the 
various  federal  agencies  and  DOL  who 
process  claims  filed  under  the  EEOICP.A 
ur  who  perform  administrative 
functions  with  respect  to  the  EEOICPA. 
The  various  subparts  of  this  part  contain 
the  following: 

(a)  Subpart  A:  the  general  statutor\ 
and  administrative  framework  for 
processing  claims  under  the  EEOICPA. 
It  contains  a  statement  of  purpose  and 
scope,  together  with  definitions  of 
terms,  information  regarding  the 
disclosure  of  OWCP  records,  and  a 
description  of  rights  and  penalties 
under  the  EEOICPA,  including 
convictions  for  fraud. 

(b)  Subpart  B:  the  rules  for  filing 
claims  for  benefits  under  the  EEOICP.^ 
It  also  addresses  general  standards 
regarding  necessar>-  evidence  and  the 
iiurden  of  proof,  descriptions  of  basic 
forms  and  special  procedures  for  certain 
cancer  ( lairns 

(c)  Subpart  C:  the  eligibility  criteria 
for  conditions  covered  by  the  EEOICPA 

(d)  Subpart  D:  the  rules  governing  the 
adjudication  process  leading  from 
recommended  to  final  decisions  made 
on  claims  filed  under  the  EEOICPA.  It 
also  describes  the  hearing  and 
reopening  processes. 

(e)  Subpart  E  the  rules  governing 
medical  care,  second  opinion  and 
referee  medical  examinations  directed 
!iv  OWCP,  and  medical  reports  and 
records  in  general    It  also  addresses  the 
kinds  of  treatment  that  may  be 
authorized  and  how  medical  bills  are 
paid. 


(fl  Subpart  F:  the  rules  relating  to  the 
payment  of  monetar>  compensation.  It 
includes  the  provisions  for  identifMng 
and  processing  overpayments  of 
compensation 

(g)  Subpart  G:  the  rules  concerning 
legal  representation  of  claimants  before 
OWCP.  subrogation  of  the  United  States, 
and  the  effect  of  tort  suits  against 
beryllium  vendors  and  atomic  weapons 
employers 

(h)  Subpart  H:  inlormation  for 
medical  providers.  It  includes  rules  for 
medical  reports,  medical  bills,  and  the 
OWCP  medical  fee  schedule,  as  well  as 
the  provisions  for  exclusion  of  medical 
providers. 

Definitions 

§  30.5    What  are  the  definitions  used  in  this 
part? 

(a  j  Art  or  EEC  'ICPA  means  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000.  as 
amended  (42  U.S.C.  7384  et  seq.]. 

(b)  Atomic  weapon  means  any  device 
utilizing  atomic  energy,  exclusive  of  the 
means  for  transporting  or  propelling  the 
device  (where  such  means  is  a  separable 
and  divisible  part  of  the  device),  the 
principle  purpose  of  which  is  for  use  as, 
or  for  development  of,  a  weapon,  a 
weapon  prototype,  or  a  weapon  test 
device. 

(c)  Atomic  weapons  employee  means 
an  individual  employed  by  an  atomic 
weapons  employer  during  a  period 
when  the  employer  was  processing  or 
producing,  for  the  use  by  the  United 
States,  material  that  emitted  radiation 
and  was  used  in  the  production  of  an 
atomic  weapon,  excluding  uranium 
mining  and  milling 

(d)  Atomic  weapons  employer  means 
any  entity,  other  than  the  United  States, 
that: 

(1)  Processed  or  produced,  for  use  by 
the  United  States,  materia!  that  emitted 
radiation  and  was  used  in  the 
production  of  an  atomic  weapon, 
excluding  uranium  mmink:  and  milling: 
and 

(2)  Is  designated  by  the  Secretary  of 
Energy  as  an  atomic  weapons  employer 
for  purposes  of  the  ctimpensation 
program. 

(e)  Atomic  weapons  employer  facility 
means  anv  facility,  owned  by  an  atomic 
weapons  employer,  that: 

(1)  Is  or  was  used  to  process  or 
produce,  for  use  by  the  United  States, 
material  that  emitted  radiation  and  was 
used  in  the  production  of  an  atomic 
weapon,  excluding  uranium  mining  or 
milling;  and 

(2)  Is  designated  as  such  in  the  list 
perindically  published  in  the  Federal 
Register  by  DOE. 


(f)  Attorney  General  means  the 
Attorney  General  of  the  United  States  or 
the  United  States  Department  of  Justice 

(DOJ). 

(g)  Benefit  or  Compensation  means 
the  money  the  Department  pays  to  or  on 
behalf  of  a  covered  employee  from  the 
Energy  Employees  Occupational  Illness 
Compensation  Fund.  However,  the  term 
"compensation"  used  in  section 
7385f(b)  of  the  EEOICPA  (with  respect 
to  entitlement  to  only  one  payment  of  - 
compensation)  means  only  the 
payments  specified  in  section 
7384s(a)(l)  ($150,000  lump-sum 
payment)  and  in  section  7384u(a) 
($50,000  payment  to  beneficiaries  under 
section  5  of  the  RECA).  Except  as  used 
in  section  7385f(b),  these  two  terms  also 
include  any  other  amounts  paid  out  of 
the  Fund  for  such  things  as  medical 
treatment,  monitoring,  examinations, 
services,  appliances  and  supplies  as 
well  as  for  transportation  and  expenses 
incident  to  the  securing  of  such  medical 
treatment,  monitoring,  examinations, 
services,  appliances,  and  supplies. 

(h)  Beryllium  sensitization  or 
sensitivity  means  that  the  individual  has 
an  abnormal  beryllium  lymphocyie 
proliferation  test  (LPT)  performed  on 
either  blood  or  lung  lavage  cells. 

(i)  BervUium  vendor  means  the 
specific  corporations  and  named 
predecessor  corporations  listed  in 
section  73841(6)  of  the  Act  and  any  of 
the  facilities  designated  as  such  in  the 
list  periodically  published  in  the 
Federal  Register  by  DOE. 

[]i  Chronic  silicosis  means  a  non- 
malignant  lung  disease  if: 

(1)  The  initial  occupational  exposure 
to  silica  dust  preceded  the  onset  of 
silicosis  by  at  least  10  years:  and 

(2)  A  written  diagnosis  of  silicosis  is 
made  by  a  medical  doctor  and  is 
accompanied  bv: 

(i)  A  chest  radiograph,  interpreted  by 
an  individual  certified  by  the  National 
Institute  for  Occupational  Safety  and 
Health  as  a  B  reader,  classifying  the 
existence  of  pneumoconioses  of 
category  1/0  or  higher:  or 

(ii)  Results  from  a  computer  assisted 
tomograph  or  other  imaging  technique 
that  are  consistent  with  silicosis;  or 

(iii)  Lung  biopsy  findings  consistent 
with  silicosis. 

(k)  Claim  means  a  vmtten  assertion  of 
an  individual's  entitlement  to  benefits 
under  the  EEOICPA,  submitted  in  a 
manner  authorized  by  this  part. 

(1)  Claimant  means  the  individual 
who  is  alleged  to  satisf>'  the  criteria  for 
compensation  under  the  Act. 

(m)  Compensation  fund  or  fund 
means  the  fund  established  on  the  books 
of  the  Treasur>'  for  payment  of  benefits 
and  compensation  under  the  Act. 
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(n)  Contemporaneous  record  means 
any  document  created  at  or  around  the 
time  of  the  event  that  is  recorded  in  the 
document. 

(0)  Covered  beryllium  illness  means 
any  of  the  following: 

(1)  Beryllium  sensitivity  as 
established  by  an  abnormal  LPT 
performed  on  either  blood  or  lung 
lavage  cells. 

(2)  Established  chronic  beryllium 
disease  (see  §  30.207(c)). 

(3)  Any  injury,  illness,  impairment,  or 
disability  sustained  as  a  consequence  of 
a  covered  beryllium  illness  referred  to 
in  paragraphs  (o)(1 )  or  (2)  of  this 
section. 

(p)  Covered  employee  means  a 
covered  beryllium  employee  (see 
§  30.205).  a  covered  employee  with 
cancer  (see  §  30.210),  a  covered 
employee  with  chnmic  silicosis  (see 
§  30.220),  or  a  covered  uranium 
employee  (see  paragraph  (q)  of  this 
section). 

(q)  Covered  uranium  employee  means 
an  individual  who  has  been  determined 
by  DOJ  to  be  entitled  to  an  award  under 
section  5  of  the  RECA,  regardless  of 
whether  the  individual  was  the 
employee  or  the  deceased  employee's 
survivor. 

(r)  Current  or  former  employee  as 
defined  in  5  U.S.C  8101(11  as  used  in 
§  30.205(a)(1)  means  an  individual  who 
fits  within  one  of  the  following  listed 
groups: 

(1)  A  civil  officer  or  employee  in  any 
branch  of  the  Government  of  the  United 
States,  including  an  officer  or  employee 
of  an  instrumentality  wholly  owned  by 
the  United  States; 

(2)  An  individual  rendering  personal 
service  to  the  United  States  similar  to 
the  service  of  a  civil  officer  or  employee 
of  the  United  States,  without  pay  or  for 
nominal  pay,  when  a  statute  authorizes 
the  acceptance  or  use  of  the  service,  or 
authorizes  payment  of  travel  or  other 
expenses  of  the  individual; 

(3)  An  individual,  other  than  an 
independent  contractor  or  individual 
employed  by  an  independent  ccmtractor, 
employed  on  the  Menominee  Indian 
Reservation  in  Wisconsin  in  operations 
conducted  under  a  statute  relating  to 
tribal  timber  and  logging  operations  on 
that  reservation; 

(4)  An  individual  appointed  to  a 
position  on  the  office  staff  of  a  former 
President;  or 

(5)  An  individual  selected  and  serving 
as  a  Federal  petit  or  grand  juror. 

(s)  Department  means  the  United 
States  Department  of  Labor  (tXDL). 

(t)  Department  of  Energy  or  DOE 
includes  the  predecessor  agencies  of  the 
DOE,  including  the  Manhattan 
Engineering  District. 


(u)  Department  of  Energy  contractor 
employee  means  any  of  the  following: 

(1)  An  individual  who  is  or  was  in 
residence  at  a  DOE  facility  as  a 
researcher  for  one  or  more  periods 
aggregating  at  least  24  months. 

(2)  An  individual  who  is  or  was 
employed  at  a  DOE  facility  by: 

(i)  An  entity  that  contracted  with  the 
DOE  to  provide  management  and 
operating,  management  and  integration, 
or  environmental  remediation  at  the 
facility;  or 

(ii)  A  contractor  or  subcontractor  that 
provided  services,  including 
construction  and  maintenance,  at  the 
facility. 

(v)  Department  of  Energy  facility 
means  any  building,  structure,  or 
premise,  including  the  grounds  upon 
which  such  building,  structure,  or 
premise  is  located; 

(1)  In  which  operations  are.  or  have 
been,  conducted  by,  or  on  behalf  of,  the 
DOE  (except  for  buildings,  structures, 
premises,  grounds,  or  operations 
covered  by  E.O.  12344,  dated  February 
1,  1982,  pertaining  to  the  Naval  Nuclear 
Propulsion  Program);  and 

(2)  With  regard  to  which  the  DOE  has 
or  had: 

(i)  A  proprietary  interest;  or 

(ii)  Entered  into  a  contract  with  an 
entity  to  provide  management  and 
operation,  management  and  integration, 
environmental  remediation  services, 
construction,  or  maintenance  services. 

(w)  Disability  means,  for  purposes  of 
determining  entitlement  to  payment 
under  section  7384s(a)(l)  of  the  Act, 
having  been  determined  by  OWCP  to 
have  or  have  had  established  chronic 
beryllium  disease,  cancer,  or  chronic 
silicosis. 

(x)  Eligible  surviving  beneficiary 
means  any  individual  who  is  entitled 
under  sections  7384s(e)  or  7384u(e)  of 
the  Act  to  receive  a  payment  on  behalf 
of  a  deceased  covered  employee. 

(y)  Employee  means  eitner  a  current 
or  former  employee. 

(z)  Occupational  illness  means  a 
covered  beryllium  illness,  cancer 
sustained  in  the  performance  of  duty  as 
defined  in  §  30.210(b),  specified  cancer, 
or  chronic  silicosis. 

(aa)  OWCP  means  the  Office  of 
Workers'  Compensation  Programs, 
United  States  Department  of  Labor. 

(bb)  Physician  includes  surgeons, 
podiatrists,  dentists,  clinical 
psychologists,  optometrists, 
chiropractors,  and  osteopathic 
practitioners  within  the  scope  of  their 
practice  as  defined  by  State  law.  The 
term  "physician"  includes  chiropractors 
only  to  the  extent  that  their 
reimbursable  services  are  limited  to 
treatment  consisting  of  manual 


manipulation  of  the  spine  to  correct  a 
subluxation  as  demonstrated  by  x-ray  to 
exist. 

(cc)  Qualified  physician  means  any 
physician  who  has  not  been  excluded 
under  the  provisions  of  subpart  H  of  this 
part.  Except  as  otherwise  provided  by 
regulation,  a  qualified  physician  shall 
be  deemed  to  be  designated  or  approved 
by  OWCP. 

(dd)  Specified  cancer  (as  defined  in 
section  4(b)(2)  of  the  RECA  and  in  the 
Act)  means: 

(1)  Leukemia  (other  than  chronic 
lymphocytic  leukemia)  provided  that 
the  onset  of  the  disease  was  at  least  2 
years  after  first  exposure; 

(2)  Lung  cancer  (other  than  in  situ 
lung  cancer  that  is  discovered  during  or 
after  a  post-mortem  exam); 

(3)  Bone  cancer; 

(4)  Renal  cancers;  or 

(5)  The  following  diseases^provided 
onset  was  at  least  5  years  after  first 
exposure: 

(i)  Multiple  myeloma; 
(ii)  Lymphomas  (other  than  Hodgkin's 
disease);  and 
(iii)  Primary  cancer  of  the: 

(A)  Thyroid; 

(B)  Male  or  female  breast; 

(C)  Esophagus; 

(D)  Stomach; 

(E)  Pharj'nx; 

(F)  Small  intestine; 

(G)  Pancreas; 
(H)  Bile  ducts; 
(I)  Gall  bladder; 
(J)  Salivary  gland; 
(K)  Urinary  bladder; 
(L)  Brain; 

(M)  Colon; 
(N)  Ovary;  or 

(0)  Liver  (except  if  cirrhosis  or 
hepatitis  B  is  indicated). 

(6)  The  specified  diseases  designated 
in  this  section  mean  the  physiological 
condition  or  conditions  that  are 
recognized  by  the  National  Cancer 
Institute  under  those  names  or 
nomenclature,  or  under  any  previously 
accepted  or  commonly  used  names  or 
nomenclature. 

(ee)  Survivor  means: 

(1)  Subject  to  paragraph  (ee)(2)  of  this 
section,  a  surviving  spouse,  child, 
parent,  grandchild  and  grandparent  of  a 
deceased  covered  employee. 

(2)  Those  individuals  listed  in 
paragraph  (ee)(l)  of  this  section  do  not 
include  any  individuals  not  living  as  of 
the  time  OWCP  makes  a  lump-sum 
payment  or  payments  to  an  eligible 
surviving  beneficiary  or  beneficiaries. 

(ff)  Time  of  injury  means: 

(1)  In  regcu-d  to  a  claim  arising  out  of 
exposure  to  beryllium  or  silica,  the  last 
date  on  which  a  covered  employee  was 
exposed  to  such  substance  in  the 
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performance  of  duty  in  accordance  with 
sections  7384n(a)  or  7384r(c)  of  the  Act; 
or 

(2)  In  regard  to  a  claim  arising  out  of 
exposure  to  radiation,  the  last  date  on 
which  a  covered  employee  was  exposed 
to  radiation  in  the  performance  of  duty 
in  accordance  with  section  7384n{bl  of 
the  Act  or,  in  the  case  of  a  member  of 
ihe  Special  Exposure  Cohort,  the  last 
date  on  which  the  member  of  the 
Special  Exposure  Cohort  was  employed 
at  the  Department  of  Energy  facility  or 
the  atomic  weapons  employer  facility  at 
which  the  member  was  exposed  to 
radiation. 

(gg)  Workday  means  a  single 
workshift  whether  or  not  it  occurred  on 
more  than  one  calendar  dav 

Information  in  Program  Records 

§  30.10     Are  all  OWCP  records  relating  to 
claims  filed  under  the  EEOICPA  considered 
contibential? 

,\ii  LJWCF  records  relating  to  claims 
for  benefits  under  the  EEOICPA  are 
considered  confidential  and  may  not  be 
released,  inspected,  copied  or  otherwise 
disclosed  except  as  provided  in  the 
Freedom  of  Information  Act  and  the 
Privacy  Act  of  1974. 

§3011     Who  maintains  custody  and 
control  ot  claim  records^ 

All  OVVCi'  ree-urdi  relating  to  claims 
for  benefits  filed  under  the  Act  are 
covered  bv  the  Privacy  Act  system  of 
records  entitled  DOL/ESA-4'9  (Office  of 
Workers'  Compensation  Programs, 
Energy  Employees  Occupational  Illness 
Compensation  Program  Act  File).  This 
system  of  records  is  maintained  by  and 
under  the  control  of  OWCP.  and,  as 
such,  all  records  covered  by  DOL/ESA- 
49  are  official  records  of  OWCP.  The 
protection,  release,  inspection  and 
copying  of  records  covered  by  DOL/ 
ESA-49  shall  be  accomplished  in 
accordance  with  the  rules,  guidelines 
and  provisions  of  this  part,  as  well  as 
those  contained  in  29  CFR  parts  70  and 
71,  and  with  the  notice  of  the  system  of 
records  and  routine  uses  published  in 
the  Federal  Register.  All  questions 
relating  to  access,  disclosure,  and/or 
amendment  of  claims  records 
maintained  by  OWCP  are  to  be  resolved 
in  accordance  with  this  section. 

§  30  1 2     What  process  is  used  by  a  person 
who  wants  to  obtain  copies  of  or  amend 
EEOICPA  claim  records^ 

(a)  A  claimant  seeking  copies  of  his  or 
her  official  EEOICPA  file  should  address 
a  request  to  the  District  Director  of  the 
OWCP  district  office  having  custody  of 
the  file. 

(b)  Any  request  to  amend  a  record 
covered  bv  DOL/ESA^9  should  be 


directed  to  the  district  office  having 
custody  of  the  official  file. 

(c)  Any  administrative  appeal  taken 
from  a  denial  issued  by  OWCP  under 
this  section  shall  be  filed  with  the 
Solicitor  of  Labor  in  accordance  with  29 
CFR  71.7  and  71.9. 

Rights  and  Penalties 

§30.15     May  EEOICPA  benefits  be 
assigned,  transferred  or  garnished? 

uii  Pur.'-udn!  ti    s'H  tion  7385f(a)  of  the 
Act.  no  claim  for  EEOICPA  benefits  may 
be  assigned  or  transferred. 

(b)  Provisions  of  the  Social  Security 
Act  (42  use.  659)  and  regulations 
issued  by  the  Office  of  Personnel 
Management  at  5  CFR  part  581  permit 
the  garnishment  of  lump-sum  payments 
of  EEOICPA  benefits  to  collect  overdue 
alimony  and  child  support.  A  request  to 
garnish  a  lump-sum  payment  for  either 
of  these  purposes  should  be  submitted 
til  the  district  office  that  is  handling  the 
EEUICPA  claim,  and  must  be     ' 
accompanied  by  a  copy  of  the  pertinent 
State  agency  or  court  order. 

§30.16     What  penalties  may  be  imposed  in 
connection  with  a  claim  under  the  Acf 

(a)  Other  statutory  provisions  make  it 
a  crime  to  file  a  false  or  fraudulent  claim 
or  statement  with  the  Federal 
government  in  connection  with  a  claim 
under  the  Act.  Included  among  these 
provisions  is  18  U.S.C.  1001. 
Enforcement  of  criminal  provisions  that 
may  apply  to  claims  under  the  Act  is 
within  the  jurisdiction  of  the 
Department  of  Justice. 

(b)  In  addition,  administrative 
proceedings  may  be  initiated  under  the 
Program  Fraud  Civil  Remedies  Act  of 
1986  (PFCRA).  31  U.S.C.  3801  et  seq..  to 
impose  civil  penalties  and  assessments 
against  persons  or  entities  who  make, 
submit  or  present,  or  cause  to  be  made, 
submitted  or  presented,  false,  fictitious 
or  fraudulent  claims  or  written 
statements  to  OWCP  in  connection  with 
a  claim  under  the  EEOICPA.  The 
Department's  regulations  implementing 
the  PFf  R.^  are  found  at  29  CFR  part  22. 

§30.17     Is  a  beneficiary  who  defrauds  the 
government  in  connection  with  a  claim  tor 
benefits  still  entitled  to  those  benefits? 
Utiun  a  bt!noliLidr\  eiin-Ji  pii'dds 
guilty  to  or  is  found  guilty  on  either 
Federal  or  State  criminal  charges  of 
defrauding  the  Federal  or  a  State 
government  in  connection  with  a  claim 
for  benefits  under  the  Act  or  any  other 
Federal  or  State  workers'  compensation 
law,  the  beneficiary's  entitlement  to  any 
further  benefits  will  terminate  effective 
the  date  either  the  guilty  plea  is 
accepted  or  a  verdict  of  guilty  is 
returned  after  trial,  for  any  occupational 


disease  for  which  the  time  of  injury  was 
on  or  before  the  date  of  such  guilty  plea 
or  verdict.  Any  subsequent  change  in  or 
recurrence  of  the  beneficiary's  medical 
condition  does  not  affect  termination  of 
entitlement  under  this  section 

Subpart  B — Filing  Claims  Evidence 
and  Burden  of  Proof.  Special 
Procedures  for  Certain  Cancer  Ciairns 

Claims  tor  ()( i  upatiunai  illnfs>. — 
P^mplfixee  or  Sur%  i\i»r  ••   \i  t!i>ii<> 

§30  100     in  general   now  aoes  a- err^p.cyee 
file  tor  benefits^ 

i,cij  Tu  ciaiiii  benefits  under  the 
EEOICPA.  an  employee  must  file  a 
claim  in  writing  on  or  after  [uly  31. 
2001 .  Form  EE-1  should  be  used  for  this 
purpose,  but  any  written 
communication  that  requests  benefits 
under  the  EEOICPA  will  be  considered 
a  claim,  ft  will,  however,  be  necessary 
for  an  employee  to  submit  a  Form  EE- 
1  for  OWCP  to  fully  develop  the  claim. 
Copies  of  Form  EE-1  may  be  obtained 
from  OWCP.  from  DOE.  or  on  the 
Internet  at  wvrw.dol.gov/esa/regs/ 
compliance/owcp/eeoicp/main  htm. 
The  employee  must  file  his  or  her  claim 
with  OWCP,  or  another  person  may  do 
so  on  the  employee's  behalf. 

(b)  The  employee  may  withdraw  his 
or  her  claim  by  so  requesting  in  writing 
to  OWCP  at  any  time  before  OWCP 
determines  eligibility  for  benefits. 

(c)  A  claim  is  considered  to  be  "filed" 
on  the  date  that  the  employee  mails  his 
or  her  claim  to  OWCP,  as  determined  by 
postmark,  or  on  the  date  that  the  claim 
is  received  by  OWCP  or  DOE,  whichever 
is  the  earliest  determinable  date,  but  in 
no  event  earlier  than  July  31,  2001. 

(1)  The  employee,  or  the  person  filing 
the  claim  on  behalf  of  the  employee, 
shall  affirm  that  the  information 
provided  on  the  Form  EE-1  is  true,  and 
must  inform  OWCP  of  any  subsequent 
changes  to  that  information. 

(2)  Except  for  a  covered  uranium 
employee,  the  employee  is  responsible 
for  submitting,  or  arranging  for  the 
submission  of,  medical  evidence  to 
OWCP  that  establishes  that  he  or  she 
sustained  an  occupational  illness. 

§30  101      In  general    ho\N  is  a  Sur^.-ivor-'S 
claim  filed'' 

(a)  A  survivor  of  an  employee  who 
sustained  an  occupational  illness  may 
file  a  claim  for  compensation  in  writing 
on  or  after  )uly  31 ,  2001 .  Form  EE-2 
should  be  used  for  this  purpose,  but  any 
written  communication  that  requests 
benefits  under  the  Act  will  be 
considered  a  claim.  It  will,  however,  be 
necessary  for  a  survivor  to  submit  a 
Form  EE-2  for  OWCP  to  fully  develop 
the  claim.  Copies  of  Form  EE-2  may  be 
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obtained  from  OWCP,  from  DOE.  or  on 
the  Internet  at  www.dol.gov/esa/regs/ 
compliance/owcp/eeoicp/main.htm. 
The  claiming  survivor  must  file  his  or 
her  claim  with  OWCP.  or  another 
person  may  do  so  on  the  survivor's 
behalf.  Although  only  one  survivor  need 
rde  a  claim  under  this  section  to  initiate 
the  development  process.  OWCP  will 
distribute  any  monetary  benefits  paid 
among  all  eligible  surviving 
beneficiaries  pursuant  to  the  terms  of 
§30.501. 

(b)  A  survivor  may  withdraw  his  or 
her  claim  by  so  requesting  inwriting  to 
OWCP  at  any  time  before  OWCP 
determines  eligibility  for  benefits. 

(c)  A  survivor  must  be  alive  to  receive 
any  payment;  there  is  no  vested  right  to 
such  payment. 

(d)  A  survivor's  claim  is  considered  to 
be  "filed"  on  the  date  that  the  survivor 
mails  his  or  her  claim  to  OWCP.  as 
determined  by  postmark,  or  the  date 
that  the  claim  is  received  by  OWCP  or 
DOE.  whichever  is  the  earliest 
determinable  date,  but  in  no  event 
earlier  than  July  31.  2001. 

(1)  The  survivor,  or  the  person  Tding 
the  claim  on  behalf  of  the  survivor,  shall 
affirm  that  the  information  provided  on 
the  Form  EE-2  is  true,  and  must  inform 
OWCP  of  any  subsequent  changes  to 
that  information. 

(2)  Except  for  the  survivor  of  a 
covered  uranium  employee,  the  survivor 
is  responsible  for  submitting,  or 
arranging  for  the  submission  of, 
evidence  to  OWCP  that  establishes  that 
the  employee  upon  whom  the  survivor's 
claim  is  based  was  eligible  for  such 
benefits,  including  medical  evidence 
that  establishes  that  the  employee 
sustained  an  occiipational  illness 

S)  U)  \()2  How  doos  a  cl.iimant  m,iKe  sure 
thrit  OWCP  has  the  evidenct^  necessary  to 
process  the  ciaim^ 

(a)  Claims  and  certain  required 
submissions  should  be  made  on  forms 
prescribed  by  OWCP.  Persons 
submitting  forms  shall  not  modify  these 
forms  or  use  substitute  forms.  DOE  is 
expected  to  maintain  an  adequate 
supply  of  the  basic  forms  needed  for 
filing  claims  under  the  EEOICPA. 


Form  No. 

Tttte 

(3)  EE-3  

Employment  History  for 

Claim  Under  Energy  Em- 

ployees Occupational  Ill- 

ness Compensation  Pro- 

gram Act 

(4)  EE-4  

Employment  History  Atfi- 

davil  for  Claim  Under  ttie 

Energy  Employees  Oc- 

cupational Illness  Com- 

pensation Program  Act. 

(5)  EE-5  

Department  of  Energy's 

Response  to  Employ- 

ment History  for  Claim 

Under  trie  Energy  Em- 

ployees Occupational  Ill- 

ness Compensation  Pro- 

gram Act 

(6)  EE-7  

Medical  Requirements 

Under  the  Energy  Em- 

ployees Occupational  Ill- 

ness Compensation  Pro- 

gram Act  (EEOICPA). 

Form  No. 

Title 

(1)EE-1    

Claim  for  Benefits  Under 

Energy  Employees  Oc- 

cupational Illness  Com- 

pensation Program  Act 

(2)  EE-2  

Claim  for  Survivor  Benefits 

Under  Energy  Employ- 

ees Occupational  Illness 

Compensation  Program 

Act 

(b)  Copies  of  the  forms  listed  in  this 
section  are  available  for  public 
inspection  at  the  Office  of  Workers' 
Compensation  Programs.  Employment 
Standards  Administration.  U.S. 
Department  of  Labor,  Washington,  D.C. 
20210.  They  may  also  be  obtained  from 
OWCP  district  offices,  from  DOE.  and 
on  the  Internet  at  www.dol.gov/esa/regs/ 
complinnre/nwrp/eeoicp/main.btm. 

ClalI^^  till  l)cc:upatiunal  lilneiis — 
Actions  of  DOE 

§30.105     What  must  DOE  do  after  an 
employee  files  a  claim  for  an  occupationai 
Illness? 

(a)  DOE  shall  complete  Form  EE-5  as 
soon  as  possible  and  transmit  the 
completed  form  to  OWCP.  On  this  form. 
DOE  shall  certify'  that  it  concurs  with 
the  employment  information  provided 
by  the  employee,  or  that  it  disagrees 
with  such  information,  or  that  it  can 
neither  concur  nor  disagree  after  making 
a  reasonable  search  of  its  records  and 
also  making  a  reasonable  effort  to  locate 
pertinent  records  not  already  in  its 
possession. 

(b)  Upon  request  of  a  claimant,  DOE 
shall  also  assist  such  claimant  in 
completing  Form  EE-4  and  transmit  the 
completed  form  to  OWCP. 

(c)  DOE  should  not  wait  for  the 
employee  to  submit  the  necessary 
supporting  medical  evidence  before  it 
forwards  any  Form  EE-1  (or  other 
document  containing  an  employee's 
claim)  it  has  received  to  OWCP. 

§30  106    Wfiaf  should  DOE  do  when  an 

employee  with  a  claim  tor  an  occupationai 
illness  dies? 

la)  Wtic;i  possible.  DOE  shall  furnish 
a  Form  EE-2  to  all  survivors  likely  to  be 
entitled  to  compensation  after  the  death 
of  an  employee.  DOE  should  also  supply 


information  about  completing  and  filing 
the  form. 

(b)  DOE  shall  complete  Form  EE-5  as 
soon  as  possible  and  transmit  the 
completed  form  to  OWCP.  On  this  form, 
DOE  shall  certifv'  that  it  concurs  with 
the  employment  information  provided 
by  the  survivor,  or  that  it  disagrees  with 
such  information,  or  that  it  can  neither 
concur  nor  disagree  after  making  a 
reasonable  search  of  its  records  and  also 
making  a  reasonable  effort  to  locate 
pertinent  records  not  already  in  its 
possession. 

(c)  Upon  request  of  a  survivor,  DOE 
shall  also  assist  such  survivor  in 
completing  Form  EE— 4  and  transmit  the 
completed  form  to  OWCP. 

(d)  DOE  should  not  wait  for  the 
claiming  survivor  to  submit  the 
necessary  supporting  medical  evidence 
before  it  forwards  any  Form  EE-2  (or 
other  document  containing  a  survivor's 
claim)  it  has  received  to  OWCP. 

Fvich'iut'  and  Burdfn  of  Proof 

§  30  110     Who  IS  entitled  to  compyensation 
under  the  Acf 

(a)  Compensation  is  payable  to  the 
following  covered  employees,  or  their 
survivors: 

(1)  A  "covered  beryllium  employee  " 
(as  described  in  §  30.205(a))  who  has 
been  diagnosed  with  a  covered 
beryllium  illness  (as  defined  in 

§  36.5(0))  and  was  exposed  to  beryllium 
in  the  performance  of  duty  (in 
accordance  with  §  30.206). 

(2)  A  "covered  employee  with  cancer" 
(as  described  in  §  30.210). 

(3)  A  "covered  employee  with  chronic 
silicosis"  (as  described  in  §  30.220). 

(4)  A  "covered  uranium  employee" 
(as  defined  in  §  30.5(a)). 

(b)  Any  claim  that  does  not  meet  all 
of  the  criteria  for  at  least  one  of  these 
categories,  as  set  forth  in  these 
regulations,  must  be  denied. 

(c)  All  claims  for  benefits  under  the 
Act  must  comply  with  the  claims 
procedures  and  requirements  set  forth 
in  subpart  B  of  this  part  before  any 
payment  can  be  made  from  the  Fund. 

§30  111      What  IS  the  claimant  s 
responsibility  with  respect  to  burden  of 
proof    production  of  documents 
presumptions,  and  attidavits'' 

(a)  Except  where  otherwise  provided 
in  the  Act  and  these  regulations,  the 
claimant  bears  the  burden  of  proving  by 
a  preponderance  of  the  evidence  the 
existence  of  each  and  every  criterion 
necessary-  to  establish  eligibility  under 
any  compensable  claim  category  set 
forth  in  §  30. 1 1 0.  Proof  by  a 
preponderance  of  the  evidence  means 
that  it  is  more  likely  than  not  that  the 
proposition  to  be  proved  is  true.  Subject 
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to  the  exceptions  expressly  provided  in 
the  Act  and  these  regulations,  the 
claimant  also  bears  the  burden  of 
providing  to  OWCP  all  written  medical 
documentation,  contemporaneous 
records,  or  other  records  and  documents 
necessary  to  establish  any  and  all 
criteria  for  benefits  set  forth  in  these 
regulations. 

(b)  In  the  event  that  the  claim  lacks 
required  information  or  supporting 
documentation,  OWCP  will  notify  the 
employee,  survivor,  and/or  DOE  of  the 
deficiencies  and  provide  an  opportunity 
for  correction  of  the  deficiencies. 

(c)  Written  affidavits  or  declarations, 
subject  to  penalty  for  perjury,  by  the 
employee,  survivor  or  any  other  person, 
will  be  accepted  as  evidence  of 
employment  history  and  survivor 
relationship  for  purposes  of  establishing 
eligibility  and  may  be  relied  on  in 
determining  whether  a  claim  meets  the 
requirements  of  the  Act  for  benefits  if. 
and  only  if.  such  person  attests  that  due 
diligence  was  used  to  obtain  records  in 
support  of  the  claim,  but  that  no  records 
exist. 

(d)  A  claimant  will  not  be  entitled  to 
any  presumption  otherwise  provided  for 
in  these  regulations  if  substantial 
evidence  exists  that  rebuts  the  existence 
of  the  fact  that  is  the  subject  of  the 
presumption.  Substantial  evidence 
means  such  relevant  evidence  as  a 
reasonable  mind  might  accept  as 
adequate  to  support  a  conclusion.  When 
such  evidence  exists,  the  covered 
employee  or  his  or  her  survivor  shall  be 
notified  and  afforded  the  opportunity  to 
submit  additional  written  medical 
documentation  or  records. 

§30  112  What  kind  of  evidence  is  needed 
to  establish  covered  employment  and  how 
will  that  evidence  be  evaluated? 

(aj  Evidence  ot  covered  employment 
may  include:  employment  records;  pay 
stubs;  tax  returns;  social  security 
records;  and  written  affidavits  or 
declarations,  subject  to  penalty  of 
perjurv,  by  the  employee,  survivor  or 
any  other  person.  However,  no  one 
document  is  required  to  establish 
covered  employment  and  a  claimant  is 
not  required  to  submit  all  of  the 
evidence  listed  above.  A  claimant  may 
submit  other  evidence  not  listed  above 
to  establish  covered  employment.  To  be 
acceptable  as  evidence,  all  documents 
and  records  must  be  legible.  OWCP  will 
accept  photocopies,  certified  copies, 
and  original  documents  and  records. 

(b)  DOE  shall  certify  that  it  concurs 
with  the  employment  information 
provided  by  the  claimant,  that  it 
disagrees  with  the  information  provided 
by  the  claimant,  or,  after  a  reasonable 
search  of  its  records  and  a  reasonable 


effort  to  locate  pertinent  records  not 
already  in  its  possession,  it  can  neither 
concur  nor  disagree  with  the 
information  provided  by  the  claimant. 

(1)  If  DOE  certifies  that  it  concurs 
with  the  employment  information 
provided  by  the  claimant,  then  the 
criterion  for  covered  employment  will 
be  established. 

(2)  If  DOE  certifies  that  it  disagrees 
with  the  information  provided  by  the 
claimant  or  that  after  a  reasonable 
search  of  its  records  and  a  reasonable 
effort  to  locate  pertinent  records  not 
already  in  its  possession  it  can  neither 
concur  nor  disagree  with  the 
information  provided  by  the  claimant, 
OWCP  w  ill  evaluate  the  evidence 
submitted  bv  the  claimant  to  determine 
whether  the  claimant  has  established 
covered  employment  by  a 
preponderance  of  the  evidence.  OWCP 
may  request  additional  evidence  from 
the  claimant  to  demonstrate  that  the 
claimant  has  met  the  criterion  for 
covered  employment.  Nothing  in  this 
section  shall  be  construed  to  limit 
OWCP's  ability  to  require  additional 
documentation. 

(3)  If  the  only  evidence  of  covered 
employment  is  a  self-serving  affidavit 
and  DOE  either  disagrees  with  the 
assertion  of  covered  employment  or 
cannot  concur  or  disagree  with  the 
assertion  of  covered  employment,  then 
OWCP  may  reject  the  claim  based  upon 
a  lack  of  evidence  of  covered 
employment. 

§30.113     What  are  the  requirements  for 
written  medical  documentation 
contemporaneous  records,  and  other 
records  or  documents'' 

(a)  All  written  medical 
documentation,  contemporaneous 
records,  and  other  records  or  documents 
submitted  by  an  employee  or  his  or  her 
survivor  to  prove  any  criteria  provided 
for  in  these  regulations  must  be  legible. 
OWCP  will  accept  photocopies,  certified 
copies,  and  original  documents  and 
records. 

(b)  To  establish  eligibility,  the 
employee  or  his  or  her  survivor  may  be 
required  to  provide,  where  appropriate, 
additional  contemporaneous  records  to 
the  extent  they  exist  or  an  authorization 
to  release  additional  contemporaneous 
records  or  a  statement  by  the 
custodian(s)  of  the  record(s)  certifying 
that  the  requested  record(s)  no  longer 
exist.  Nothing  in  this  section  shall  be 
construed  to  limit  OWCP's  ability  to 
require  additional  documentation. 

(c)  If  a  claimant  submits  a  certified 
statement,  by  a  person  with  knowledge 
of  the  facts,  that  the  medical  records 
containing  a  diagnosis  and  date  of 
diagnosis  of  a  covered  medical 


condition  no  longer  exist,  then  OWCP 
may  consider  other  evidence  to 
establish  a  diagnosis  and  date  of 
diagnosis  of  a  covered  medical 
condition.  However,  if  the  certified 
statement  is  a  self-serving  document, 
OWCP  may  reject  the  claim  based  upon 
a  lack  of  evidence  of  a  covered  medical 
condition. 

§30  114     What  kind  of  evidence  is  needed 

to  establish  a  coverec  meoica   co'iaH'O^ 
and  how  wM  that  evioence  t>e  eva  ^atec'' 

(aJ  Evidence  ul  a  covered  medical 
condition  may  include:  A  physicians 
report,  laboratory  reports,  hospital 
records,  death  certificates,  x-rays, 
magnetic  resonance  images  or  reports, 
computer  axial  tomography  or  other 
imaging  reports,  lymphocyte 
proliferation  testings,  beryllium  patch 
tests,  pulmonary  function  or  exercise 
testing  results,  pathology  reports 
including  biopsy  results  and  other 
medical  records.  A  claimant  is  not 
required  to  submit  all  of  the  evidence 
listed  in  this  paragraph.  A  claimant  may 
submit  other  evidence  that  is  not  listed 
in  this  paragraph  to  establish  a  covered 
medical  condition.  Nothing  in  this 
section  shall  be  construed  to  limit 
OWCP's  ability  to  require  additional 
documentation. 

(b)  The  medical  evidence  submitted 
will  be  used  to  establish  the  diagnosis 
and  the  date  of  diagnosis  of  the  covered 
medical  condition. 

(1)  For  covered  beryllium  illnesses, 
additional  medical  evidence,  as  set  forth 
in  §  30.207,  is  required  to  establish  a 
beryllium  illness. 

(2)  For  chronic  silicosis,  additional 
medical  evidence,  as  set  forth  in 

§  30.222,  is  required  to  establish  chronic 
silicosis. 

(3)  For  consequential  injuries  or 
illnesses,  the  claimant  must  also  submit 
a  physician's  fully  rationalized  medical 
report  showing  the  causal  relationship 
between  the  resulting  illness  or  injury 
and  the  covered  medical  condition. 

(c)  OWCP  will  evaluate  the  medical 
evidence  in  accordance  with  recognized 
and  accepted  diagnostic  criteria  used  by 
physicians  to  determine  whether  the 
claimant  has  established  the  medical 
condition  for  which  compensation  is 
sought  in  accordance  with  the 
requirements  of  the  Act. 
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S|)ti  i.il  t'l  iM  fihiri-s  !iir  (  tTtaiii  Cam.er 
(  laiiiis 

§  JO  1  15      Fof  those  clduns  rh,it  c)o  not  seed 
benefits  pursuant  to  the  Special  E«posure 
Cohort  provisions   what  will  OWCP  do  once 
It  determines  thai  a  covered  ernployee  for 
a  survivor  of  such  an  employee)  has 
f  stablished  that  he  or  she  contracted 
cancer  under  ^  !0.211? 

irtj  I  Hilt  i  iiirtii  claims  solely  for  a  non- 
radiogenic  cancer  listed  by  HHS  at  42 
CFR  81.30.  OWCP  will  forward  any 
such  claimant's  application  package 
(including,  but  not  limited  to.  Forms 
EE-1.  EE-2.  EE-3.  EE-4  and  EE-5.  as 
appropriate)  to  HHS  for  dose 
reconstruction.  At  that  point  in  time, 
development  of  the  claim  by  OWCP  is 
suspended. 

(1)  This  package  will  include  OWCP's 
initial  findings  in  regard  to  the  covered 
employee's  diagnosis  and  date  of 
diagnosis,  as  well  as  any  employment 
history  compiled  by  OWCP  (including 
information  such  as  dates  and  locations 
worked,  and  job  titles).  The  package, 
however,  does  not  constitute  a 
recommended  or  final  decision  by 
OWCP  on  the  claim. 

(2)  HHS  will  then  reconstruct  the 
covered  employee's  radiation  dose, 
following  such  further  development  of 
the  employment  history  as  it  may  deem 
necessary,  and  provide  OWCP,  DOE  and 
the  claimant  with  the  final  dose 
reconstruction  report.  The  final  dose 
reconstruction  record  will  be  delivered 
lo  OWCP  with  the  final  dose 
fftconstruction  report  and  to  the 
claimant  upon  request. 

(b)  Following  its  receipt  of  the 
reconstructed  dose  from  HHS,  OWCP 
will  consider  whether  the  claimant  has 
met  the  eligibility  criteria  set  forth  in 
subpart  C  nf  this  part 

Suboari  C     EliQibility  Criteria 

(  ii-nt-r  .1 1  I'l  ii\  isiiiiis 

^  iO  200     What  IS  the  scope  ot  this 
subpart? 

Tht:  regulations  in  this^  subpart 
describe  the  criteria  for  eligibility  for 
benefits  for  claims  relating  to  covered 
beryllium  illness  under  sections  73841. 
7384n,  7384s  and  7384t  of  the  Act;  for 
claims  relating  to  employees  with 
cancer  under  sections  73841.  7384n. 
7384q  and  7384t  of  the  Aft;  for  claims 
relating  to  chronic  silicosis  under 
sections  73841.  7384r.  7384s  and  7384t: 
and  for  claims  relating  to  covered 
uranium  employees  under  sections 
73841  and  7384u.  This  subpart  describes 
the  type  and  extent  of  evidence  that  will 
be  accepted  as  evidence  of  the  various 
criteria  for  eligibility  for  compensation 
for  each  of  these  illnesses. 


Mil;iIiiIiI%  (r  lien  a  lor  (  lainis  Kclatiim 
til  (  nvcrcd  HtTvlimtn  lllru'ss 

§  30  205      What  are  the  criteria  tor  eligibility 
'or  bene'ifs  relating  to  covered  tjeryllium 
illness? 

To  establish  eligibility  for  benefits 
under  this  section,  the  claimant  must 
establish  the  criteria  set  forth  in  both 
paragraphs  (a)  and  (b)  of  this  section: 

(a)  The  employee  is  a  covered 
beryllium  employee  by  establishing: 

(1)  The  employee  is  a  'current  or 
former  employee  as  defined  in  5  U.S.C. 
8101(1)"  (see  §  30.5(r)  of  this  part)  who 
may  have  been  exposed  to  beryllium  at 
a  DOE  facility  or  at  a  facility  owned, 
operated,  or  occupied  by  a  beryllium 
vendor;  or 

(2)  The  employee  is  a  current  or 
former  employee  of: 

(i)  Any  entity  that  contracted  with  the 
DOE  to  provide  management  and 
operation,  management  and  integration, 
or  environmental  remediation  of  a  DOE 
facility;  or 

(ii)  Any  contractor  or  subcontractor 
that  provided  services,  including 
construction  and  maintenance,  at  such  a 
facility;  or 

(iii)  A  beryllium  vendor,  or  of  a 
contractor  or  subcontractor  of  a 
beryllium  vendor,  during  a  period  when 
the  vendor  was  engaged  in  activities 
related  to  the  production  or  processing 
of  bervllium  for  sale  to,  or  use  by,  the 
DOE:  and 

(3)  The  employee  was  exposed  to 
beryllium  in  the  performance  of  duty  by 
establishing  that  he  or  she  was.  during 

a  period  when  beryllium  dust,  particles, 
or  vapor  may  have  been  present  at  such 
a  facility: 

(i)  Employed  at  a  DOE  facility  (as 
defined  in  §  30.5(v)  of  this  part);  or 

(ii)  Present  at  a  IDOE  facility,  or  at  a 
facility  owned,  operated,  or  occupied  by 
a  beryllium  vendor,  because  of  his  or 
her  employment  by  the  United  States,  a 
beryllium  vendor,  or  a  contractor  or 
subcontractor  of  the  DOE.  Under  this 
paragraph,  exposure  to  beryllium  in  the 
performance  of  duty  can  be  established 
whether  or  not  the  beryllium  that  may 
have  been  present  at  such  facility  was 
produced  or  processed  for  sale  to.  or  use 
by.  DOE. 

(b)  The  employee  has  one  of  the 
following: 

(1)  Beryllium  sensitivity  as 
established  by  an  abnormal  beryllium 
LPT  performed  on  either  blood  or  lung 
lavage  cells. 

(2)  Established  chronic  ber>'llium 
disease. 

(3)  Anv  injury,  illness,  impairment,  or 
disability  sustained  as  a  consequence  of 
the  conditions  specified  in  paragraphs 
(b)(1)  and  (2)  of  this  section. 


§30  206     How  does  a  claimant  prove  that 
the  employee  was  a    covered  ijeryllium 
employee    exp>osed  to  beryllium  dust, 
particles  or  vapor  m  the  performance  o* 
duty'' 

(dj  Proof  of  employment  at  or  physical 
presence  at  a  DOE  facility,  or  a  facility 
owned,  operated,  or  occupied  by  a 
beryllium  vendor,  because  of 
employment  by  the  United  States,  a 
beryllium  vendor,  or  a  contractor  or 
subcontractor  of  a  beryllium  vendor 
during  a  period  when  beryllium  dust, 
particles,  or  vapor  may  have  been 
present  at  such  a  facility,  may  be  made 
by  the  submission  of  any  trustworthy 
records  that,  on  their  face  or  in 
conjunction  with  other  such  records, 
establish  that  the  employee  was 
employed  or  present  at  a  covered 
facility  and  the  time  period  of  such 
employment  or  presence. 

(b)  If  the  evidence  shows  that 
exposure  occurred  while  the  employee 
was  employed  or  present  at  a  facility 
during  a  time  frame  that  is  outside  the 
relevant  time  frame  indicated  for  that 
facility  by  DOE,  OWCP  may  request  that 
DOE  provide  additional  information  on 
the  facility.  OWCP  will  determine 
whether  the  evidence  of  record  supports 
enlarging  the  relevant  time  frame  for 
that  facility. 

(c)  If  the  evidence  shows  that 
exposure  occurred  while  the  employee 
was  employed  or  present  at  a  facility 
that  would  have  to  be  designated  by 
DOE  as  a  beryllium  vendor  under 
section  7384m  of  the  Act  to  be  a  covered 
facility,  and  that  the  facility  has  not 
been  so  designated.  OWCP  will  deny  the 
claiih  on  the  ground  that  the  facility  is 
not  a  covered  facility. 

(d)  Records  from  the  following 
sources  may  be  considered  as  evidence 
for  purposes  of  establishing 
employment  or  presence  at  a  covered 
facility: 

(1)  Records  or  documents  created  by 
any  Federal  goverrunent  agency 
(including  verified  information 
submitted  for  security  clearance),  any 
tribal  government,  or  any  State,  county, 
city  or  local  government  office,  agency, 
department,  board  or  other  entity,  or 
other  public  agency  or  office. 

(2)  Records  or  documents  created  by 
any  vendor,  processor,  or  producer  of 
beryllium  or  related  products 
designated  as  a  beryllium  vendor  by  the 
DOE  in  accordance  with  section  7384m 
of  the  Act. 

(3)  Records  or  documents  created  by 
any  regularly  conducted  business 
activity  or  entity  that  acted  as  a 
contractor  or  subcontractor  to  the  DOE. 
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§  30.207    How  does  a  claimant  prove  a 
diagnosis  of  a  covered  t>erylllum  disease? 

(d)  Written  nipdical  documentation  is 
required  in  ail  cases  to  pro\e  that  the 
employee  developed  a  covered 
bervllium  illness.  Proof  that  the 
employee  developed  a  covered 
her>'llium  illness  must  be  made  by  using 
the  procedures  outlined  in  paragraphs 
(b).  ic),  or  (d)  of  this  section 

(h)  Bervllium  sensitivity  or 
sensitization  is  established  with  an 
abnormal  LPT  performed  on  either 
iilood  or  lung  la\age  cells. 

(c)  ('hronic  beryllium  disease  is 
established  in  the  following  manner: 

(IJ  For  diagnoses  on  or  after  January 
1,  1993,  beryllium  sensitivity  (as 
established  in  accordance  with 
paragraph  (b)  of  this  section),  together 
with  lung  pathology  consistent  with 
chronic  ber\!lium  disease,  including  the 
following: 

(i)  A  lung  biopsy  showing  granulomas 
or  a  lymphocytic  process  consistent 
with  chronic  beryllium  disease; 

(ii)  A  computerized  axial  tomography 
scan  showing  changes  consistent  with 
chronic  beryllium  disease;  or 

(iii)  Pulmonar>'  function  or  exercise 
testing  showing  pulmonary  deficits 
consistent  with  chronic  beryllium 
disease. 

(2)  For  diagnoses  before  January  1, 
1993,  the  presence  of  the  following: 

(i)  Occupational  or  environmental 
history,  or  epidemiologic  evidence  of 
beryllium  exposure;  and 

(ii)  Any  three  of  the  following  criteria: 

(A)  Characteristic  chest  radiographic 
^or  computed  tomography  (CTI) 
abnormalities 

(B)  Restrictive  or  ubstrui  ti\  e  lung 
physiology  testing  or  diffusing  lung 
capacity  defect. 

(C)  Lung  pathology  consistent  with 
chronic  beryllium  disease. 

(D)  Clinical  course  consistent  with  a 
chronic  respiratory  disorder. 

(El  Immunologic  tests  showing 
l)erylliuin  sensitivity  (skin  patch  test  or 
beryllium  blood  test  preferred) 

(d)  An  injury,  illness,  impairment  or 
disability  sustained  as  a  consequence  of 
beryllium  sensitivity  or  established 
chronic  beryllium  di.sease  must  be 
established  with  a  fully  rationalized 
medical  report  by  a  physician  that 
shows  the  relationship  between  the 
injury,  illness,  impairment  or  disability 
and  the  beryllium  sensitivity  or 
established  chronic  ber\llium  disease. 
Neither  the  fact  that  the  injury,  illness, 
impairment  or  disability  manifests  itselt 
after  a  diagnosis  of  beryllium  sensitivity 
or  established  chronic  beryllium 
disease,  nor  the  belief  of  the  claimant 
that  the  injury,  illness,  impairment  or 
liisability  was  caused  by  the  ber\llium 


sensitivity  or  established  chronic 
beryllium  disease  is  sufficient  m  itself 
to  prove  a  causai  relationship. 

Eligibility  Criteria  for  Claims  Relating 
to  Cancer 

§30.210    What  are  the  criteria  for  eligibility 
for  benefits  relating  to  cancer? 

To  establish  ehgibiht)'  for  benefits  for 
cancer,  an  employee  or  his  or  her 
survivor  must  show  that: 

(a)  The  employee  has  been  diagnosed 
with  one  of  the  forms  of  cancer 
specified  in  §  .30  5(dd)  of  this  part;  and 

(1)  Is  a  member  of  the  Special 
Exposure  Cohort  (as  described  in 

§  30.214(aj  of  this  subpart)  who,  as  a 
DOE  employee  or  EKDE  contractor 
employee,  contracted  the  specified 
cancer  after  beginning  employment  at  a 
DOE  facility;  or 

(2)  Is  a  member  of  the  Special 
Exposure  Cohort  (as  described  in 

§  30.214(a)  of  this  subpart)  who,  as  an 
atomic  weapons  employee,  contracted 
the  specified  cancer  after  beginning 
employment  at  an  atomic  weapons 
employer  facility  (as  defined  in 
t?  ,J0.5(e)):  or 

(b)  The  employee  has  been  diagnosed 
with  cancer;  and 

(l)(i)  Is/was  a  DOE  employee  who 
contracted  that  cancer  after  beginning 
employment  at  a  DOE  facility;  or 

(ii)  Is/was  a  DOE  contractor  employee 
who  contracted  that  cancer  after 
beginning  employment  at  a  DOE  facility; 
or 

(iii)  Is/was  an  atomic  weapons 
employee  who  contracted  that  cancer 
after  beginning  employment  at  an 
atomic  weapons  employer  facility;  and 

(2)  The  cancer  was  at  least  as  likely 
as  not  related  to  the  employment  at  the 
DOE  facility  or  atomic  weapons 
employer  facility;  or 

(c)  The  employee  has  been  diagnosed 
with  an  illness  or  disease  that  arose  as 

a  consequence  of  the  accepted  cancer. 

§  30.21 1  How  does  a  claimant  establish 
that  the  employee  has  or  had  contracted 
cancer? 

A  claimant  establishes  that  the 
employee  has  or  had  contracted  cancer 
with  medical  evidence  that  sets  forth 
the  diagnosis  of  cancer  and  the  date  on 
which  that  diagnosis  was  made. 

§30.212     How  does  a  claimant  establish 
that  the  employee  contracted  cancer  after 
beginning  employment  at  a  DOE  facility  or 
an  atomic  weapons  employer  facility? 

laj  Proof  ol  employment  b_\  the  DOE 
or  a  DOE  contractor  at  a  DOE  facility,  or 
by  an  atomic  weapons  employer  at  an 
atomic  weapons  employer  facility,  may 
be  made  by  the  submission  of  any 
trustworthv  records  that,  on  their  face  or 


m  conjunction  with  omer  sucn  recoras, 
establish  that  the  employee  was  so 
employed  and  the  time  period(s)  of  such 
employment. 

(b)  If  the  evidence  shows  that 
exposure  occurred  while  the  employee 
was  employed  at  a  facility  during  a  time 
frame  that  is  outside  the  relevant  time 
frame  indicated  for  that  facility  by  DOE, 
OWCP  may  request  that  DOE  provide 
additional  information  on  the  facility. 
OWCP  will  determine  whether  the 
evidence  of  record  supports  enlarging 
the  relevant  time  frame  for  that  facility. 

(c)  If  the  evidence  shows  that 
exposure  occurred  while  the  employee 
was  employed  by  an  employer  that 
would  have  to  be  designated  by  DOE  as 
an  atomic  weapons  employer  under 
section  73841(4)  of  the  Act  to  be  a 
covered  employer,  and  that  the 
employer  has  not  been  so  designated, 
OWCP  will  deny  the  claim  on  the 
ground  that  the  employer  is  not  a 
covered  atomic  weapons  employer. 

(d)  Records  from  tne  following 
sources  may  be  considered  as  evidence 
for  purposes  of  establishing 
employment  or  presence  at  a  covered 
facility: 

(1)  Records  or  documents  created  by 
any  Federal  government  agency 
(including  verified  information 
submitted  for  security  clearance),  any 
tribal  government,  or  any  State,  county, 
city  or  local  government  office,  agency, 
department,  board  or  other  entity,  or 
other  public  agency  or  office. 

(2)  Records  or  documents  created  as  a 
byproduct  of  any  regularly  conducted 
business  activity  or  by  an  entity  that 
acted  as  a  contractor  or  subcontractor  to 
the  DOE 

§30.213     How  does  8  claimant  establish 
that  the  cancer  was  si  least  as  iiKei>  as  not 
related  to  the  employment  at  the  DOE 
facility  or  the  atomic  weapons  eTipioyer 
facility? 

HH.S.  with  the  advice  of  the  Advisory 
Board  on  Radiation  and  Worker  Health. 
has  issued  guidelines  for  making  the 
determination  whether  cancer  was  at 
least  as  likely  as  not  related  to  the 
employment  at  the  DOE  facility  or  the 
atomic  weapons  employer  facility  at  42 
CFR  part  81.  Claimants  should  consuh 
those  guidelines  for  information 
regarding  the  type  of  evidence  that  will 
be  considered  by  OWCP,  in  addition  to 
the  employee's  radiation  dose 
reconstruction  that  will  be  provided  by 
HHS,  in  making  this  determination 

§30.214     How  does  a  claimant  establish 
that  the  employee  is  e  membe'  o'  f^e 
Special  Exposure  Cohort? 

(a)  For  purposes  of  establishing 
eligibility  as  a  member  of  the  Special 
Exposure  Cohort  (SEC)  under 
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§30.2 10(d),  the  empluytiu  must  have 
been  a  DOE  employee,  a  DOE  contractor 
employee,  or  an  atomic  weapons 
employee  who  meets  any  of  the 
following  requirements: 
*   ( 1 )  The  employee  was  so  employed 
for  a  number  of  workdays  aggregating  at 
least  250  workdays  before  February  1. 
1992,  at  a  gaseous  diffusion  plant 
located  in  Paducah.  Kentucky; 
Portsmouth.  Ohio;  or  Oak  Ridge. 
Tennessee;  and  during  such 
employment: 

(i)  Was  monitored  through  the  use  of 
dosimetry  badges  for  exposure  at  the 
plant  of  the  external  parts  of  the 
employee's  body  to  radiation;  or 

(li)  Worked  in  a  job  that  had 
exposures  comparable  to  a  job  that  is  or 
was  monitored  through  the  use  of 
dosimetry  badges. 

(2)  The  employee  was  so  employed 
before  January  1.  1974,  by  DOE  or  a  DOE 
contractor  or  subcontractor  on  Amchitka 
Island.  Alaska,  and  was  exposed  to 
ionizing  radiation  in  the  performance  of 
duty  related  to  the  Long  Shot.  Milrow. 
or  Cannikin  underground  nuclear  tests. 

(3)  The  employee  is  a  member  of  a 
group  or  class  of  employees 
subsequently  designated  as  additional 
members  of  the  SEC  by  HHS. 

(b)  For  purposes  of  satisfying  the  250 
workday  requirement  of  paragraph  (a)(1) 
of  this  section,  the  claimant  may 
aggregate  the  days  of  service  at  more 
tharf  one  gaseous  diffusion  plant. 

(c)  Proof  of  employment  by  the  DOE 
or  a  DOE  contractor,  or  an  atomic 
weapons  employer,  for  the  requisite 
time  periods  set  forth  in  paragraph  (a) 
of  this  section,  may  be  made  by  the 
submission  of  any  trustworthy  records 
that,  on  their  face  or  in  conjunction  with 
(ither  such  records,  establish  that  the 
employee  was  so  employed  and  the  time 
period(s)  of  such  employment.  If  the 
evidence  shows  that  exposure  occurred 
while  the  employee  was  employed  by 
an  employer  that  would  have  to  be 
designated  by  DOE  as  an  atomic 
weapons  employer  under  section 
73841(4)  of  the  Act  to  be  a  covered 
employer,  and  that  the  employer  has  not 
been  so  designated.  OWCP  will  deny  the 
claim  on  the  ground  that  the  employer 
is  not  a  covered  atomic  weapons 
employer. 

(d)  Records  from  the  following 
sources  may  be  considered  as  evidence 
for  purposes  of  establishing 
employment  or  presence  at  a  covered 
facility: 

(1)  Records  or  documents  created  by 
any  Federal  goverrunent  agency 
(including  verified  information 
submitted  for  security  clearance),  any 
tribal  government,  or  any  State,  county, 
city  or  local  government  office,  agency. 


department,  board  or  other  entity,  or 
other  public  agency  or  office. 

(2)  Records  or  documents  (  r»  iti  d  .is  a 
byproduct  of  any  regularly  cuiidui  tid 
business  activity  or  by  an  entity  that 
acted  as  a  contractor  or  eutx  nutru  tor  tn 
the  DOE 

§  30  21  5     How  does  a  claimant  establish 
thai  the  employee  has  been  diagnosed  with 
cancer  or  has  sustained  a  consequential 
in|ury,  illness  or  disease'' 

(a)  Evidence  that  the  employee 
contracted  a  specified  cancer  (in  the 
case  of  SEC  members)  or  other  cancer 
should  include  a  written  medical 
document  that  contains  an  explicit 
statement  of  diagnosis  and  the  date  on 
which  that  diagnosis  was  first  made. 

(b)  An  injury,  illness,  impairment  or 
disability  sustained  as  a  consequence  of 
a  diagnosed  cancer  covered  by  the 
provisions  of  §  30.210(a)  and  (b)  must  be 
established  with  a  fully  rationalized 
medical  report  by  a  physician  that 
shows  the  relationship  between  the 
injury,  illness,  impairment  or  disability 
and  the  covered  cancer.  Neither  the  fact 
that  the  injury,  illness,  impairment  or 
disability  manifests  itself  after  a 
diagnosis  of  a  covered  cancer,  nor  the 
belief  of  the  claimant  that  the  injury, 
illness,  impairment  or  disability  was 
caused  by  the  covered  cancer  is 
sufficient  in  itself  to  prove  a  causal 
relationship. 

Eligibility  Oiten.i  hir  (Idims  Kflatmi; 
tn  Chronic  Silu  osis 

§  30  220     What  are  the  criteria  tor  eligibility 
for  benefits  relating  to  chronic  silicosis'' 

To  establish  eligibility  for  benefits  fur 
chronic  silicosis,  an  employee  or  his  or 
her  survivor  must  show  that: 

(a)  The  employee  is  a  DOE  employee, 
or  a  DOE  contractor  employee,  who  was 
present  for  a  number  of  workdays 
aggregating  at  least  250  workdays  during 
the  mining  of  tunnels  at  a  DOE  facility 
(as  defined  in  §  30.5(v))  located  in 
Nevada  or  Alaska  for  tests  or 
experiments  related  to  an  atomic 
weapon,  and  has  been  diagnosed  with 
chronic  silicosis  (as  defined  in  §  30. 5())); 
or 

(b)  The  employee  has  been  diagnosed 
with  an  illness  or  disease  that  arose  as 
a  consequence  of  the  accepted  chronic 

§  30  221      Mow  does  a  claimant  prove 
exposure  to  silica  in  the  pertormance  of 
duty? 

(a)  Proof  of  the  employee's 
employment  and  presence  for  the 
requisite  days  during  the  mining  of 
tunnels  at  a  DOE  facility  located  in 
Nevada  or  Alaska  for  tests  or 
experiments  related  to  an  atomic 


weapon  may  be  made  by  the  submission 
of  any  trustworthy  records  that,  on  their 
face  or  in  conjunction  with  other  such 
records,  establish  that  the  employee  was 
so  employed  and  present  at  these  sites 
and  the  time  period(s)  of  such 
imphivment  and  presence. 

(b)  If  theevidi'iii  •'  sh    ^\-  th  it 
exposure  occurnd  whiit  th<'  'Mnployee 
was  employed  and  present  at  a  facility 
during  a  time  frame  that  is  outside  the 
relevant  time  frame  indicated  for  that 
facility  by  DOE.  OWCP  may  request  that 
DOE  provide  additional  information  on 
the  facility.  OWCP  will  determine 
whether  the  evidence  of  rei ord  supports 
enlarging  the  relevant  time  frame  for 
that  facility. 

(c)  Records  from  the  following  sources 
may  be  considered  as  evidence  for 
purposes  of  establishing  proof  of 
employment  or  presence  at  a  covered 
facility: 

(1 )  Records  or  documents  created  by 
any  Federal  government  agency 
(including  verified  information 
submitted  for  security  clearance),  any 
tribal  government,  or  any  State,  county, 
city  or  local  government  office,  agency, 
department,  board  or  other  entity,  or 
other  public  agency  or  office. 

(2)  Records  or  documents  created  as  a 
byproduct  of  any  regularly  conducted 
business  activity  or  by  an  entity  that 
acted  as  a  contractor  or  subcontractor  to 
the  DOE. 

(d)  For  purposes  of  satisfying  the  250 
workday  requirement  of  §  30.220(a),  the 
claimant  may  aggregate  the  days  of 
service  at  more  than  one  qualifying  site. 

§  30  222     How  does  a  claimant  establish 
that  the  employee  has  been  diagnosed  with 
chronic  silicosis  or  has  sustained  a 
consequential  injury,  illness  or  disease'' 

(a)  A  written  diagnosis  of  the 
employee's  chronic  silicosis  (as  defined 
in  §  30.5(j))  shall  be  made  by  a  medical 
doctor  and  accompanied  by  one  of  the 
following: 

(1)  A  chest  radiograph,  interpreted  by 
an  individual  certified  by  the  National 
Institute  for  Occupational  Safety  and 
Health  as  a  B  reader,  classifying  the 
existence  of  pneumoconioses  of 
category  1/0  or  higher;  or 

(2)  Results  from  a  computer  assisted 
tomograph  or  other  imaging  technique 
that  are  c misi.,!.  nt  with  silicosis;  or 

(3)  Lung  biopsy  findings  consistent 
with  silicosis. 

(b)  An  injury,  illness,  impairment  or 
disability  sustained  as  a  consequence  of 
accepted  chronic  silicosis  covered  by 
the  provisions  of  §  30.220(a)  must  be 
established  with  a  fully  rationalized 
medical  report  by  a  physician  that 
shows  the  relationship  between  the 
injury,  illness,  impairment  or  disability 
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and  the  accepted  chronic  silicosis. 
Neither  the  fact  that  the  injurv'.  illness, 
impairment  or  disability  manifests  itself 
after  a  diagnosis  of  accepted  chninii 
^illcosis.  nor  the  belief  of  the  claimant 
that  the  injury,  illness,  impairment  or 
disability  was  caused  by  the  accepted 
chronic  silicosis,  is  sufficient  in  itself  to 
prove  a  causal  relationship. 

Eligibility  Criteria  for  Certain  Uranium 
Employees 

§  30.225     What  are  the  criteria  for  eligibility 
for  t>enefits  for  certain  uranium  employees? 

Ill  order  to  he  eligible  for  benefits 
under  this  section,  the  i  laimant  must 
establish  the  criteria  set  forth  in  either 
paragraph  (a)  or  paragraph  (b)  of  this 
section: 

(a)  The  Attorney  Cieneral  has 
determined  that  the  claimant  is  a 
covered  uranium  employee  who  is 
entitled  to  payment  of  SI  00.000  as 
compensation  due  under  section  5  of 
the  RECA  for  a  claim  made  under  that 
statute  (there  is.  however,  no 
requirement  that  the  claimant  or 
surviving  eligible  beneficiary  has 
actually  received  payment  pursuant  to 
the  RECA).  If  a  deceased  employee's 
survivor  has  been  determined  to  be 
entitled  to  such  an  award,  his  or  her 
survivor(s),  if  any,  will  only  be  entitled 
to  EEOICPA  compensation  in 
accordance  with  section  7384u(e)  of  the 
.\ct. 

(b)  The  covered  uranium  employee 
has  been  diagnosed  with  an  illness  or 
disease  that  arose  as  a  consequence  of 
the  medical  condition  for  which  he  or 
^he  was  determined  to  be  entitled  to 
[layment  of  $100,000  as  compensation 
due  under  section  5  of  the  RECA. 

§  30.226     How  does  a  claimant  establish 
that  a  covered  uranium  employee  has 
sustained  a  consequential  Injury,  illness  or 
disease'' 

.\n  injury,  illness,  impairment  ur 
disability  sustained  as  a  consequence  of 
a  medical  condition  covered  by  the 
provisions  of  §  30.225(a)  must  be 
established  with  a  fully  rationalized 
medical  report  by  a  physician  that 
shows  the  relationship  between  the 
injury,  illness,  impairment  or  disability 
and  the  accepted  medical  condition. 
Neither  the  fact  that  the  injury,  illness, 
impairment  or  disability  manifests  itself 
after  a  diagnosis  of  a  medical  condition 
covered  by  the  provisions  of  §  30.225(a). 
nor  the  belief  of  the  claimant  that  the 
injury,  illness,  impairment  or  disability 
was  caused  by  such  a  condition,  is 
sufficient  in  itself  to  prove  a  causal 
relationship. 


Subpart  D — Adjudicatory  Process 

§  30.300    What  process  will  OWCP  use  to 
decide  claims  and  to  provide  for 
administrative  review  of  those  decisions? 

OWCP  district  offices  will  issue 
recommended  decisions  with  respect  to 
claims  .M!  recommended  decisions, 
including  those  granting  and  denying 
benefits  under  the  .^ct,  will  be 
forwarded  to  the  Final  .Adjudication 
Branch  (FAB).  Claimants  will  be  given 
an  opportunity  to  object  to  all  or  part  of 
the  recommended  decision  before  the 
F.-\B,  The  F.^B  will  consider  any 
objections  filed  by  a  claimant  and 
conduct  a  hearing,  if  requested  to  do  so 
by  the  claimant,  before  issuing  a  final 
decision  on  the  claim 

Recommended  Decisions  on  Claims 

§30.305     How  does  OWCP  determine 
entitlement  to  EEOICPA  compensation? 

[d]  In  reai  hine  a  riM  onu:inrni«-a 
decision  with  rcspec  t  to  EEOIC^P.^ 
compensation.  C)\V(".P  considers  the 
claim  presented  by  the  claimant,  the 
factual  and  medical  evidence  o/ record, 
the  dose  reconstruction  report 
calculated  by  HHS  (if  any),  any  report 
submitted  by  DOE  and  the  results  of 
such  investigation  as  OWCP  may  deem 
necessary. 

(b)  The  OWCP  claims  staff  applies  the 
law,  the  regulations  and  its  procedures 
to  the  facts  as  reported  or  obtained  upon 
investigation, 

§  30.306    What  does  the  recommended 
decision  contain? 

The  recommended  decision  shall 
contain  findings  of  fact  and  conclusions 
of  law  The  recommended  decision  may 
accept  or  reject  the  claim  in  its  entirety, 
or  it  may  accept  or  reject  a  portion  of  the 
claim  presented.  It  is  accompanied  by  a 
notice  of  the  claimant's  right  to  file 
objections  with,  and  request  a  hearing 
before,  the  F.AB 

§  30.307    To  whom  is  the  recommended 
decision  sent? 

(a)  A  copy  of  the  recommended 
decision  will  be  mailed  to  the  claimant's 
last  known  address.  However,  if  the 
claimant  has  a  designated  representative 
before  OWCP.  the  copy  of  the 
recommended  decision  will  be  mailed 
to  the  representative.  Notification  to 
either  the  claimant  or  the  representative 
will  be  considered  notification  to  both 
parties. 

(b)  At  the  same  time  it  issues  a 
recommended  decision  on  a  claim,  the 
OWCP  district  office  will  forward  the 
record  of  such  claim  to  the  FAB.  Any 
new  evidence  submitted  to  the  district 
office  following  the  issuance  of  the 
recommended  decision  will  also  be 
forwarded  to  the  FAB  for  consideration. 


Hearings  and  Final  Derision*  on  (  iaims 

§  30.310     What  must  the  ciaimani  oc   '  he 
or  she  objects  to  the  recommeooed 
decision  or  wants  to  request  &  hearing? 

(a)  Within  60  days  from  the  date  the 
recommended  decision  is  issued,  the 
claimant  must  state,  in  writing,  whether 
he  or  she  objects  to  any  of  the  findings 
of  fact  and/or  conclusions  of  law 
contained  in  such  decision,  including 
HHS's  reconstruction  of  the  radiation 
dose  to  which  the  employee  was 
exposed  (if  any),  and  whether  a  hearing 
is  desired.  This  written  statement 
should  be  filed  with  the  FAB  at  the 
address  indicated  in  the  notice 
accompanying  the  reconunended 
decision. 

(b)  For  purposes  of  determining 
whether  the  written  statement  referred 
to  in  paragraph  (a)  of  this  section  has 
been  timely  filed  with  the  FAB.  the 
statement  will  be  considered  to  be 

"filed"  on  the  date  that  the  claimant 
mails  it  to  the  FAB,  as  determined  by 
postmark,  or  on  the  date  that  such 
written  statement  is  actually  received  by 
the  FAB.  whichever  is  the  earliest 
determinable  datf- 

§30.311     What  happens  I' the  ciaii^a"? 
does  not  object  to  the  recommenoec 
decision  or  reauest  a  heannc  withi--  6C 
days'' 

(a)  If  the  claimant  does  not  file  a 
written  statement  that  objects  to  the 
recommended  decision  and/or  requests 
a  hearing  within  the  period  of  time 
allotted  in  §  30.310,  the  FAB  may  issue 
a  final  decision  accepting  the 
recommendation  of  the  district  office  as 
provided  in  §30.316. 

(b)  If  the  recommended  decision 
accepts  all  or  part  of  a  claim  for 
compensation,  the  FAB  may  issue  a 
final  decision  at  any  time  after  receiving 
written  notice  from  the  claimant  that  he 
or  she  waives  any  objection  to  all  or  part 
of  the  recommended  decision. 

§30,312     What  win  the  FAB  oc  !' the 
claimant  objects  to  the  recommenoec 
decision  but  does  not  request  a  hearing? 

If  the  claimant  files  a  written 
statement  that  objects  to  the 
recommended  decision  within  the 
period  of  time  allotted  in  §  30.310  but 
does  not  request  a  hearing,  the  FAB  will 
consider  any  objections  by  means  of  a 
review  of  the  written  record.  If  the 
claimant  only  objects  to  part  of  the 
recommended  decision,  the  FAB  may 
issue  a  final  decision  accepting  the 
remaining  part  of  the  recommendation 
of  the  district  office  without  first 
reviewing  the  written  record  (see 
§30.316). 
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§30  31 .)     How  is  rt  review  of  tne  written 

record  concluc  tf'C!  ^ 

(a)  1  he  i- Ati  ruviewer  will  consider 
the  written  record  forwarded  by  the 
district  office  and  any  additional 
evidence  and/or  argument  submitted  by 
the  claimant.  The  reviewer  may  also 
conduct  whatever  investigation  is 
deemed  necessary. 

(b)  The  claimant  should  submit,  with 
his  or  her  written  statement  that  objects 
to  the  recommended  decision,  all 
evidence  or  argument  that  he  or  she 
wants  to  present  to  the  reviewer. 
However,  evidence  or  argument  may  be 
submitted  at  any  time  up  to  the  date 
specified  by  the  reviewer  for  the 
submission  of  such  evidence  or 
argument. 

(c)  Any  objection  that  is  not  presented 
to  the  FAB  reviewer,  including  any 
objection  to  HHS's  reccmstruction  of  the 
radiation  dose  to  which  the  employee 
was  exposed  (if  any),  whether  or  not  the 
pertinent  issue  was  previously 
presented  to  the  district  office,  is 
deemed  waived  for  all  pur;^"'^"': 

§30.314    How  is  a  hearing  conducted? 

(a)  The  FAB  reviewer  retains 
complete  discretion  to  set  the  time  and 
place  of  the  hearing,  including  the 
amount  of  time  allotted  for  the  hearing, 
considering  the  issues  to  be  resolved.  At 
the  discretion  of  the  reviewer,  the 
hearing  may  be  conducted  by  telephone 
or  teleconference.  As  part  of  the  hearing 
process,  the  FAB  reviewer  will  consider 
the  written  record  forwarded  by  the 
district  office  and  any  additional 
evidence  and/or  argument  submitted  by 
the  claimant.  The  reviewer  may  also 
conduct  whatever  investigation  is 
deemed  necessary. 

(1)  The  FAB  reviewer  will  try  to  set 
the  hearing  at  a  place  that  is  within 
commuting  distance  of  the  claimant's 
residence,  but  wiJl  not  be  able  to  do  so 
in  all  cases.  Therefore,  for  reasons  of 
economy,  the  claimant  may  be  required 
to  travel  a  roundtrip  distance  of  up  to 
200  miles  to  attend  the  hearing. 

(2)  In  unusual  circumstances,  the  FAB 
reviewer  may  set  a  place  for  the  hearing 
that  is  more  than  200  miles  roundtrip 
from  the  claimant's  residence.  However, 
in  that  situation.  OWCP  will  reimburse 
the  claimant  for  reasonable  and 
necessary  travel  expenses  incurred  to 
attend  the  hearing  if  he  or  she  submits 

a  written  reimbursement  request  that 
documents  such  expenses. 

(b)  Unless  otherwise  directed  in 
writing  by  the  claimant,  the  FAB 
reviewer  will  mail  a  notice  of  the  time 
and  place  of  the  hearing  to  the  claimant 
and  any  representative  at  least  30  days 
before  the  scheduled  hearing  date.  If  the 
claimant  only  objects  to  part  of  the 


recommended  decision,  the  FAB 
reviewer  may  issue  a  final  decision 
accepting  the  remaining  part  of  the 
recommendation  of  the  district  office 
without  first  holding  a  hearing  (see 
§  30.316).  Any  objection  that  is  not 
presented  to  the  FAB  reviewer, 
including  any  objection  to  HHS's 
reconstruction  of  the  radiation  dose  to 
which  the  employee  was  exposed  (if 
any),  whether  or  not  the  pertinent  issue 
was  previously  presented  to  the  district 
office,  is  deemed  waived  for  all 
purposes. 

(c)  The  hearing  is  an  informal  process, 
and  the  reviewer  is  not  bound  by 
common  law  or  statutory  rules  of 
evidence,  or  by  technical  or  formal  rules 
of  procedure.  The  reviewer  may  conduct 
the  hearing  in  such  manner  as  to  best 
Ascertain  the  rights  of  the  claimant. 
During  the  hearing  process,  the  claimant 
may  state  his  or  her  arguments  and 
present  new  written  evidence  and/or 
testimony  in  support  of  the  claim. 

(d)  Testimony  at  hearings  is  recorded, 
then  transcribed  and  placed  in  the 
record.  Oral  testimony  shall  be  made 

under  oath. 

(e)  The  FAB  reviewer  will  furnish  a 
transcript  of  the  hearing  to  the  claimant, 
who  has  20  days  from  the  date  it  is  sent 
to  submit  any  comments  to  the 
reviewer. 

(f)  The  claimant  will  have  30  days 
after  the  heeiring  is  held  to  submit 
additional  evidence  or  argument,  unless 
the  reviewer,  in  his  or  her  sole 
discretion,  grants  an  extension.  Only 
one  such  extension  may  be  granted. 

(g)  The  reviewer  determines  the 
conduct  of  the  hearing  and  may 
terminate  the  hearing  at  any  time  he  or 
she  determines  that  all  relevant 
evidence  has  been  obtained,  or  because 
of  misbehavior  on  the  part  of  the 
claimant  and/or  representative  at  or 
near  th<'  oUk  •>  nf  the  (ir.il  prcsontation. 

^30.315     May  a  claimant  postpone  a 

rieanng? 

UJ  The  FAB  will  entertain  any 
reasonable  request  for  scheduling  the 
hearing,  but  such  requests  should  be 
made  at  the  time  the  hearing  is 
requested.  Scheduling  is  at  the  sole 
discretion  of  the  FAB  reviewer,  and  is 
not  reviewable.  Once  the  hearing  is 
scheduled  and  appropriate  written 
notice  has  been  mailed,  it  cannot  be 
postponed  at  the  claimant's  request  for 
any  reason  except  those  stated  in 
paragraph  (b)  of  this  section,  unless  the 
FAB  reviewer  can  reschedule  the 
hearing  on  the  same  docket  (that  is. 
during  the  same  hearing  trip).  When  the 
request  to  postpone  a  scheduled  hearing 
does  not  meet  one  of  the  tests  of 
paragraph  (b)  of  this  section  and  cannot 


be  accommodated  on  the  same  docket, 
no  further  opportunity  for  a  hearing  will 
be  provided.  Instead,  the  FAB  will 
consider  the  claimant's  objections  by 
means  of  a  review  of  the  written  record. 
In  the  alternative,  a  teleconference  may 
be  substituted  for  the  hearing  at  the 
discretion  of  the  reviewer. 

(b)  Where  the  claimant  is  hospitalized 
for  a  reason  which  is  not  elective,  or 
where  the  death  of  the  claimant's 
parent,  spouse,  or  child  prevents 
attendance  at  the  hearing,  a 
postponement  may  be  granted  upon 
proper  documentation. 

(c)  At  any  time  after  requesting  a 
hearing,  the  claimant  can  request  a 
change  to  a  review  of  the  written  record 
by  making  a  written  request  to  the  FAB. 
Once  such  a  change  is  made,  no  further 
opportunity  for  a  hearing  will  be 
provided. 

§30  316     How  does  the  FAB  issue  a  final 
decision  on  a  claim? 

^cij  \i  ilif  (  Uuiidnt  does  not  file  a 
written  statement  that  objects  to  the 
recommended  decision  and/or  requests 
a  hearing  within  the  period  of  time 
allotted  in  §  30.310,  or  if  the  claimant 
waives  any  objections  to  all  or  part  of 
the  recommended  decision,  the  FAB 
may  issue  a  final  decision  accepting  the 
recommendation  of  the  district  office, 
either  in  whole  or  in  part  (see  §§  30.31 1 , 
30.312  and  30.314(b)). 

(b)  If  the  claimant  objects  to  all  or  part 
of  the  recommended  decision,  the  FAB 
reviewer  will  issue  a  final  decision  on 
the  claim  after  either  the  hearing  or  the 
review  of  the  written  record,  and  after 
completing  such  further  development  of 
the  case  as  he  or  she  may  deem 
necessary. 

(c)  Any  recommended  decision  (or 
part  thereof)  that  is  pending  either  a 
hearing  or  a  review  of  the  written  record 
ff)r  more  than  one  year  from  the  date  the 
FAB  received  the  written  statement  that 
objected  to  the  recommended  decision 
and/or  requested  a  hearing  shall  be 
considered  a  final  decision  of  the  FAB 
on  the  one-year  anniversary  of  such 
date.  Anv  recommended  decision 
described  in  §30.311  that  is  pending  at 
the  FAB  for  more  than  one  year  ft-om  the 
date  that  the  period  of  time  described  in 
§  30.310  expired  shall  be  considered  a 
final  decision  of  the  FAB  on  the  one- 
year  anniversary  of  such  date. 

(d)  The  decision  of  the  FAB,  whether 
issued  pursuant  to  paragraph  (a),  (b)  or 
(c)  of  this  section,  shall  be  final  upon 
the  date  of  issuance  of  such  decision, 
unless  a  timely  request  for 
reconsideration  under  §  30.319  has  been 
filed. 

(e)  A  copy  of  the  final  decision  of  the 
FAB  will  be  mailed  to  the  claimant's 
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last  known  address.  However,  if  the 
claimant  has  a  designated  representative 
before  OWCP,  the  copy  of  the  final 
decision  will  be  mailed  to  the 
representative.  Notification  to  either  the 
claimant  or  the  representative  will  be 
considered  notification  to  both  parties. 

§30.317  Can  the  FAB  request  a  further 
response  from  the  claimant  or  remand  a 
claim  to  the  district  office? 

At  any  time  before  the  issuance  of  its 
final  decision,  the  FAB  may  request  that 
the  claimant  submit  additional  evidence 
or  argument,  or  remand  the  claim  to  the 
district  office  for  further  development 
without  issuing  a  final  decision, 
whether  or  not  requested  to  do  so  by  the 
claimant 

§30.318     Can  the  FAB  consider  an 
objection  to  a  determination  by  HHS  with 
respect  to  an  employee  s  dose 
reconstruction? 

(a)  If  the  claimant  objects  to  HHS's 
reconstruction  of  the  radiation  dose  to 
which  the  employee  was  exposed,  the 
FAB  will  evaluate  the  factual  findings 
upon  which  HHS  based  its  dose 
reconstruction.  If  these  factual  findings 
do  not  appear  to  be  supported  by 
substantial  evidence,  the  claim  will  be 
remanded  to  the  district  office  for 
referral  to  HHS  for  further 
consideration. 

(b)  The  methodology  used  by  HHS  in 
arriving  at  reasonable  estimates  of  the 
radiation  doses  received  by  an 
employee,  established  by  regulations 
issued  by  HHS  at  42  CFR  part  82,  is 
binding  on  the  FAB.  The  FAB  reviewer 
may  determine,  however,  that 
arguments  concerning  the  application  of 
that  methodology  should  be  considered 
by  HHS  and  may  remand  the  case  to  the 
district  office  for  referral  to  HHS  for 
such  consideration. 

§30.319     May  a  claimant  request 
reconsideration  of  a  final  decision  of  the 
FAB? 

la)  A  claimant  may  request 
reconsideration  of  a  final  decision  of  the 
FAB  by  filing  a  written  request  with  the 
FAB  within  30  days  from  the  date  of 
issuance  of  such  decision.  If  a  timely 
request  for  reconsideration  is  made,  the 
decision  in  question  will  no  longer  be 
considered  "final"  under  §  30.316(d). 

(b)  For  purposes  of  determining 
whether  the  written  request  referred  to 
in  paragraph  (a)  of  this  section  has  been 
timely  filed  with  the  FAB,  the  request 
will  be  considered  to  be  "filed"  on  the 
date  that  the  claimant  mails  it  to  the 
FAB,  as  determined  by  postmark,  or  on 
the  date  that  such  written  request  is 
actually  received  by  the  FAB,  whichever 
is  the  earliest  determinable  date. 


(c)  If  the  FAB  grants  the  request  for 
reconsideration,  it  will  consider  the 
written  record  of  the  claim  again  and 
issue  a  new  final  decision  on  the  claim. 
A  hearing  is  not  available  as  part  of  the 
reconsideration  process.  If  the  FAB 
denies  the  request  for  reconsideration, 
the  decision  in  question  shall  be 
considered  "final  "  on  the  date  the 
request  is  denied. 

(d)  A  claimant  may  not  seek  judicial 
review  of  a  decision  on  his  or  her  claim 
under  the  EEOICPA  until  OWCP's 
decision  on  the  claim  is  final  pursuant 
to  §  30.316(d). 

Reopening  Claims 

§  30.320     Can  a  claim  be  reopened  after  the 
FAB  has  issued  a  final  decision? 

iaj  At  any  time  alt«r  the  P.\B  has 
issued  a  final  decision  pursuant  to 
§  30.316,  and  without  regard  to  whether 
new  evidence  or  information  is 
presented  or  obtained,  the  Director  for 
Energy  Employees  Occupational  Illness 
Compensation  may  reopen  a  claim  and 
return  it  to  the  district  office  for  such 
further  development  as  may  be 
necessary,  to  be  followed  by  a  ftew 
recommended  decision.  The  Director 
may  also  vacate  any  other  type  of 
decision  issued  by  the  FAB. 

(b)  At  any  time  after  the  FAB  has 
issued  a  final  decision  pursuant  to 

§  30.316.  a  claimant  may  file  a  written 
request  that  the  Director  for  Energy 
Employees  Occupational  Illness 
Compensation  reopen  his  or  her  claim, 
provided  that  the  claimant  also  submits 
new  evidence  of  either  covered 
employment  or  exposure  to  radiation. 
beryllium  or  silica,  or  identifies  either  a 
change  in  the  probability  of  causation 
guidelines,  a  change  in  the  dose 
reconstruction  methods  or  an  addition 
of  a  class  of  employees  to  the  Special 
Exposure  Cohort. 

(1)  If  the  Director  concludes  that  the 
evidence  submitted  or  matter  identified 
in  support  of  the  claimant's  request  is 
material  to  the  claim,  the  Director  will 
reopen  the  claim  and  return  it  to  the 
district  office  for  such  further 
development  as  may  be  necessary,  to  be 
followed  by  a  new  recommended 
decision. 

(2)  New  evidence  of  a  medical 
condition  described  in  subpart  C  of 
the.se  regulations  is  not  sufficient  to 
support  a  written  request  to  reopen  a 
claim  for  such  a  condition  under 
paragraph  (b)  of  this  section. 

(c)  The  decision  whether  or  not  to 
reopen  a  claim  under  this  section  is 
solely  within  the  discretion  of  the 
Director  for  Energy  Employees  ' 
Occupational  Illness  Compensation  and 
is  not  reviewable.  If  the  Director  reopens 


a  claim  pursuant  to  paragraphs  (a)  or  (b) 
of  this  section,  the  resulting  new 
recommended  decision  will  be  subject 
to  the  adjudicatory  process  described  in 
this  subpart.  However,  neither  the 
district  office  nor  the  FAB  can  consider 
any  objection  concerning  the  Director's 
decision  to  reopen  a  claim  under  this 
serf  inn 

Subpart  E — Medical  and  Related 
Benefits 

Medical  Treatment  and  Ktldtiri  issues 

§30.400     What  are  the  basic  'uies 'or 
obtaining  medical  care? 

,ri,  A  i  t:\  i'red  employee  who  fits  into 
at  least  one  of  the  compensable  claim 
categories  is  entitled  to  receive  all 
medical  services,  appliances  or  supplies 
that  a  qualified  physician  prescribes  or 
recommends  and  that  OWCP  considers 
necessary  to  treat  his  or  her 
occupational  illness,  retroactive  to  the 
date  the  employee  filed  a  claim  for 
benefits  under  the  EEOICPA  (see 
§  30.100(c)).  The  employee  need  not  be 
disabled  to  receive  such  treatment. 
When  a  survivor  receives  payment, 
OWCP  will  pay  for  such  treatment  if  the 
covered  employee  died  before  the  claim 
was  paid.  If  there  is  any  doubt  as  to 
whether  a  specific  service, appliance  or 
supply  is  necessary  to  treat  the 
occupational  illness,  the  employee 
should  consult  OWCP  prior  to  obtaining 
it. 

(b)  Any  qualified  physician  or 
qualified  hospital  may  provide  such 
services,  appliances  and  supplies.  A 
qualified  provider  of  medical  support 
services  may  also  furnish  appropriate 
services,  appliances,  and  supplies. 
OWCP  may  apply  a  test  of  cost- 
effectiveness  to  appliances  and 
supplies.  With  respect  to  prescribed 
medications,  OWCP  may  require  the  use 
of  generic  equivalents  where  they  are 
available 

§30.401     What  are  iMe  speca   ';-ies 'c  ••^e 
services  of  chiropractors? 

,Li,  The  ser\ices  of  chiropractors  that 
may  be  reimbursed  by  OWCP  are 
limited  to  treatment  to  correct  a  spinal 
subluxation.  The  costs  of  physical  and 
related  laboratory  tests  performed  by  or 
required  by  a  chiropractor  to  diagnose 
such  a  subluxation  are  also  payable. 

(b)  A  diagnosis  of  spinal  subluxation 
as  demonstrated  by  x-ray  to  exist  must 
appear  in  the  chiropractor's  report 
before  OWCP  can  consider  payment  of 
a  chiropractor's  bill. 

(c)  A  chiropractor  may  interpret  his  or 
her  x-rays  to  the  same  extent  as  any 
other  physician.  To  be  given  any  weight, 
the  medical  report  must  state  that  x-rays 
support  the  finding  of  spinal 


'H«H)() 
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subluxation.  OWCP  will  not  necessarily 
require  submission  of  the  x-ray.  or  a 
report  of  the  x-ray.  but  the  report  must 
be  available  for  submission  on  request, 
(d)  A  chiropractor  may  also  provide 
services  in  the  nature  of  physical 
therapy  under  the  direction  of  a 
qualififd  physician 

§  JO  402     Wh.il  are  the  special  rules  (or  the 
services  ot  clinical  psychologists^ 

A  cluui  iU  jisyi  iii>l<>gi>t  ii'ay  .serve  as 
a  physician  within  the  scope  of  his  or 
her  practice  as  defined  by  State  law. 
Therefore,  a  clinical  psychologist  may 
not  serve  as  a  physician  for  conditions 
that  include  a  physical  component 
unless  the  applicable  State  law  allows 
clinical  psychologists  to  treat  physical 
conditions.  A  clinical  psychologist  may 
also  perform  testing,  evaluation,  and 
other  services  under  the  direction  of  a 
(lualificil  |)h\sic:ian 

§  JO  40  J      Will  OWCP  pay  for  the  services  ot 
an  attendant? 

()VVC;P  will  authorize  payment  for 
personal  care  services  under  section 
7384t  of  the  Act,  whether  or  not  such 
care  includes  medical  services,  so  long 
as  the  personal  care  services  have  been 
determined  to  be  medically  necessary 
and  are  provided  by  a  home  health  aide, 
licensed  practical  nurse,  or  similarly 
trained  individual. 

^  JO  404     Will  OWCP  p^y  'or  transporlafion 
to  obtain  medical  treatment  ' 

(a)  The  employee  is  entitled  to 
reimbursement  of  reasonable  and 
necessary  expenses,  including 
transportation  needed  to  obtain 
authorized  medical  services.  appliancK^ 
or  supplies.  To  determine  what  is  a 
rea.sonable  distance  to  travel,  OWCP 
will  consider  the  availability  of  services, 
the  employee's  condition,  and  the 
means  of  transportation.  Generally,  a 
roundtrip  distance  of  up  to  200  miles  is 
considered  a  reasonable  distance  to 
travel 

(b)  If  travel  of  more  than  200  miles  is 
contemplated,  or  air  transportation  or 
overnight  accommodations  will  be 
needed,  the  employee  must  submit  a 
written  request  to  OWCP  for  prior 
approval  with  information  describing 
the  circumstances  and  necessity  for 
such  travel  expenses.  OWCP  will 
approve  the  request  if  it  determines  that 
the  travel  expenses  are  reasonable  and 
necessary.  Requests  for  travel  expenses 
that  are  often  approved  include  those 
resulting  from  referrals  to  a  specialist  for 
further  medical  treatment,  and  those 
involving  air  transportation  of  an 
employee  who  lives  in  a  remote 
geographical  area  with  limited  local 
medical  services. 


(c)  The  standard  form  designated  tor 
medical  travel  refund  requests  is  Form 
OWCP-957  and  should  be  used  to  seek 
reimbursement  under  this  section.  This 
fiinn  ran  bo  nhtainpd  from  OWCP. 

§  JO  405     After  selecting  a  treating 
physician    may  an  employee  choose  to  t>e 
treated  by  another  physician  instead? 

(<!)  uVVCil'  will  provide  thi;  employee 
with  an  opportunity  to  designate  a 
treating  physician  when  it  accepts  the 
claim.  When  the  physician  originally 
selected  to  provide  treatment  for  an 
occupational  illness  refers  the  employee 
to  a  specialist  for  further  medical  care, 
the  employee  need  not  consult  OWCP 
for  approval.  In  all  other  instances, 
however,  the  employee  must  submit  a 
written  request  to  OWCP  with  his  or  her 
reasons  for  desiring  a  change  of 
physician. 

(b)  OWCP  will  approve  the  request  if 
it  determines  that  the  reasons  submitted 
are  sufficient.  Requests  that  are  often 
approved  include  those  for  transfer  of 
care  from  a  general  practitioner  to  a 
physician  who  specializes  in  treating 
the  occupational  illnesses  covered  by 
the  EEOICPA.  or  the  need  for  a  new 
physician  when  an  employee  has 
moved. 

§  30  406     Are  there  any  exceptions  to  these 
procedures  tor  obtaining  medical  care? 

,,.  V  .(..IS  involving  emergencies  or 
unusual  circumstances.  OWCP  may 
authorize  treatment  in  a  manner  other 

th.iii  as  st.itcd  in  this  subpart. 

Dufitcd  Mfihi  al  I  \ammaluiiis 

§  JO  410     Can  OWCP  require  an  employee 
to  be  examined  by  another  physician? 

(a)  OWCP  sometimes  needs  a  second 
opinion  from  a  medical  specialist.  The 
employee  must  submit  to  examination 
by  a  qualified  physician  as  often  and  at 
such  times  and  places  as  OWCP 
considers  reasonably  necessary.  Also, 
OWCP  may  send  a  case  file  for  second 
opinion  review  where  an  actual 
examination  is  not  needed,  or  where  the 
employee  is  deceased. 

(b)  If  the  initial  examination  is 
disrupted  by  someone  accompanying 
the  employee,  OWCP  will  schedule 
another  examination  with  a  different 
qualified  physician.  The  employee  will 
not  be  entitled  to  have  anyone  else 
present  at  the  subsequent  examination 
unless  OWCP  decides  that  exceptional 
circumstances  exist.  For  example,  where 
a  hearing-impaired  employee  needs  an 
interpreter,  the  presence  of  an 
interpreter  would  be  allowed. 


§30  411     What  happens  it  the  opinion  of 
the  physician  selected  by  OWCP  differs 
from  the  opinion  of  the  physician  selected 
by  the  employee'' 

(a)  If  one  medical  opinion  holds  more 
probative  value.  OWCP  will  base  its 
determination  of  entitlement  on  that 
medical  conclusion.  A  difference  in 
medical  opinion  sufficient  to  be 
considered  a  conflict  occurs  when  two 
reports  of  virtually  equal  weight  and 
rationale  reach  opposing  conclusions. 

(b)  If  a  conflict  exists  between  the 
medical  opinion  of  the  employee's 
physician  and  the  medical  opinion  of 
either  a  second  opinion  physician  or  an 
OWCP  medical  adviser  or  consultant, 
OWCP  shall  appoint  a  third  physician  to 
make  an  examination.  This  is  called  a 
referee  examination.  OWCP  will  select  a 
physician  who  is  qualified  in  the 
appropriate  specialty  and  who  has  had 
no  prior  connection  with  the  case.  Also, 
a  case  file  may  be  sent  for  referee 
medical  review  where  there  is  no  need 
for  an  actual  examination,  or  where  the 
employee  is  deceased. 

(c)  If  the  initial  referee  examination  is 
disrupted  by  someone  accompanying 
the  employee.  OWCP  will  schedule 
another  examination  with  a  different 
qualified  physician.  The  employee  will 
not  be  entitled  to  have  anyone  else 
present  at  the  subsequent  referee 
examination  unless  OWCP  decides  that 
i?xceptional  circumstances  exist.  For 
example,  where  a  hearing-impaired 
employee  needs  an  interpreter,  the 
presence  of  an  interpreter  would  be 
allowed. 

§30  412     Who  pays  for  second  opinion  and 
referee  examinations'' 

OWCP  will  pay  second  opinion  and 
referee  medical  specialists  directly. 
OWCP  will  also  reimburse  the  employee 
all  necessary  and  reasonable  expenses 
incident  to  such  an  examination, 
including  transportation  costs  and 
actual  wages  lost  for  the  time  needed  to 
submit  to  an  examination  required  by 
OWCP. 


\lf'(ii(  al  Kt'ports 

§  30  41  5     What  are  the  requirements  for 
medical  reports? 

In  gentiral,  medical  reports  from  the 
employee's  attending  physician  should 
include  the  following: 

(a)  Dates  of  examination  and 
treatment; 

(b)  History  given  by  the  employee; 

(c)  Physical  findings; 

(d)  Results  of  diagnostic  tests; 

(e)  Diagnosis; 

(f)  Course  of  treatment; 

(g)  A  description  of  any  other 
conditions  found  due  to  the  claimed 
occupational  illness; 


(hj  The  treatment  given  or 
recommended  for  the  claimed 
occupational  illness;  and 

(i)  Al!  other  material  findings 

§  30.416     How  and  when  should  medical 
reports  t>e  submitted? 

(a)  The  initial  medical  report  (and  anv 
subsequent  rep(jrts)  should  be  made  in 
narrative  form  on  the  physician's 
letterhead  stationer)'.  The  physician 
should  use  the  EE-7  as  a  guide  for  the 
preparation  of  his  or  her  initial  medical 
report   The  report  should  bear  the 
physician's  signature  or  signature 
>tamp   OWCP  ma\'  require  an  original 
signature  on  the  report 

(b)  The  report  shall  be  submitted 
directly  to  OWC'P  as  soon  as  possible 
after  medical  examination  or  treatment 
is  received,  either  by  the  employee  or 
the  phvsician 

§  30  41 7     What  additional  medical 
information  may  OWCP  require  to  support 
continuing  payment  of  tjeneftts? 

In  all  cases  requiring  hospital 
treatment  or  prolonged  care.  OWCP  will 
request  detailed  narrative  reports  from 
the  attending  physician  at  periodic 
intervals.  The  physician  will  be  asked  to 
describe  continuing  medical  treatment 
for  the  occupational  illness  accepted  by 
OWCP,  a  prognosis,  and  the  physician's 
opinion  as  to  the  continuing  causal 
relationship  between  the  need  for 
additional  treatment  and  the  covered 
occupational  illness. 

Medical  Bills 

§  30  420     How  are  medical  bills  submitted? 

Usually,  medical  providers  submit 
t)ills  directly  for  processing.  The  rules 
for  submitting  and  processing  bills  are 
stated  in  subpart  H  of  this  part.  An 
employee  claiming  reimbursement  of 
medical  expenses  should  submit  an 
itemiyed  bill  as  described  in  §  30  702. 

§  30.421     What  are  the  time  frames  for 
submitting  bills? 

1(1  he  (  onsidered  for  payment,  bills 
must  be  ^uhmltted  by  the  end  of  the 
calendar  year  after  the  year  when  the 
expense  was  incurred,  or  by  the  end  of 
the  calendar  year  after  the  year  when 
OWCP  first  accepted  the  claim  as 
coni(>('nsahle.  whichever  is  later. 

§  30.422     If  OWCP  reimburses  an  employee 
only  p>artially  for  a  medical  expense,  must 
the  provider  refund  the  balance  of  the 
amount  paid  to  the  employee? 

!d)  The  (nVCP  fee  schedule  .sets 
maximum  limits  on  the  amounts 
payable  for  many  services.  The 
employee  may  be  only  partially 
reimbursed  for  medical  expenses 
because  the  amount  he  or  she  paid  to 
the  medical  pro\ider  for  a  service 


exceeds  the  maximum  allowable  charge 
set  by  the  OWCP  fee  schedule 

(b)' If  this  happens.  OWCP  shdll  advise 
the  employee  of  the  maximum 
allowable  charge  for  the  service  in 
question  and  of  his  or  her  responsibility 
t(^  ask  the  provider  to  refund  Xv  the 
employee,  or  credit  to  the  employee's 
account,  the  amount  he  or  she  paid  that 
exceeds  the  maximum  allowable  charge. 
The  provider  may  request 
reconsideration  uf  the  fee  determination 
as  set  forth  in  §  30.712. 

(c)  If  the  provider  does  not  refund  to 
the  employee  or  credit  to  his  or  her 
account  the  amount  of  money  paid  in 
excess  of  the  charge  that  OWC'P  allows, 
the  employee  should  submit 
documentation  of  the  attempt  to  obtain 
such  rehand  or  credit  to  OWCP  OWCP 
ina\  authorize  reasonable 
reimbursement  to  the  employee  after 
reviewing  the  facts  and  circumstances  of 
the  case. 

Subpart  F — Survivors;  Payments  and 
Offsets;  Overpayments 

Survivors 

§30.500    What  special  statutory  definitions 
apply  to  survivors  under  the  EEOICPA'' 

For  the  purposes  of  paying 
compensation  to  survivors.  EEOICPA 
applies  the  following  definitions: 

(a)  Suniving  spouse  means  the  wife 
or  husband  of  a  deceased  covered 
employee  who  was  married  to  that 
individual  for  at  least  one  year 
immediately  before  the  death  of  that 
individual. 

(b)  Child  or  children  includes  a 
recognized  natural  child  of  a  deceased 
covered  employee,  a  stepchild  who 
lived  with  that  individual  in  a  regular 
parent-child  relationship,  and  an 
adopted  child  of  that  individual. 

|c)  Parent  includes  fathers  and 
mothers  of  a  deceased  covered 
employee  through  adoption. 

(d)  Grandchild  means  a  child  of  a 
child  of  a  deceased  covered  employee. 

(e)  Grandparent  means  a  parent  of  a 
parent  of  a  deceased  covered  employee. 

§  30.501     What  order  of  precedence  will 
OWCP  use  to  determine  which  survivors 
are  entitled  to  receive  compensation  under 
the  EEOICPA? 

If  0WC:F  determines  that  a  survivor  or 
survu'ors  are  entitled  to  nn  ei\e 
compensation  under  the  p]E01C~P.^ 
because  a  covered  employee  who  would 
otherwise  have  been  entitled  to  benefits 
is  deceased,  that  compensation  will  be 
disbursed  as  follows,  subject  to  the 
qualifications  set  forth  in  §30.5(ee)(2)  of 
these  regulations: 

(a)  If  there  is  a  surviving  spouse,  the 
compensation  shall  be  paid  to  that 
individual. 


(b)  If  there  is  no  surviving  spouse,  the 
compensation  shall  be  paid  in  equal 
shares  to  all  children  of  the  deceased 
covered  employee. 

(c)  If  there  is  no  surviving  spouse  and 
no  children,  the  compensation  shall  be 
paid  in  equal  shares  to  the  parents  of  the 
deceased  covered  employee. 

(d)  If  there  is  no  surviving  spouse,  no 
children  and  no  parents,  the 
compensation  shall  be  paid  in  equal 
shares  to  all  grandchildren  of  the 
deceased  covered  employee. 

(e)  If  there  is  no  surviving  spouse,  no 
children,  no  parents  and  no 
grandchildren,  the  compensation  shall 
be  paid  in  equal  shares  to  the 
grandparents  of  the  deceased  covered 
employee. 

(f)  Notwithstanding  the  other 
paragraphs  of  this  section,  if  there  is  a 
surviving  spouse  and  at  least  one  child 
of  the  deceased  covered  employee  who 
is  a  minor  at  the  time  of  payment  and 
who  is  not  a  recognized  natural  child  or 
adopted  child  of  such  sundving  spouse, 
half  of  the  compensation  shall  be  paid 
to  the  surviving  spouse,  and  the  other 
half  of  the  compensation  shall  be  paid 
in  equal  shares  to  each  child  of  the 
deceased  covered  employee  who  is  a 
minor  at  the  time  of  payment 

§30  502     When  is  entitlement  fo'  su^ivo's 
determined  tor  purposes  ot  the  EEOICPA'' 

Entitlement  to  any  lump-sum 
payment  for  survivors  under  the 
EEOICPA  will  be  determined  as  of  the 
time  OWCP  makes  such  a  payment. 

Payment  of  Claims  and  OfFset  for 
Certain  Payments 

§  30.505     What  procedures  will  OWCP 
follow  before  it  pays  any  compensation'' 


in  cases  in\  u;\  i:i^ 


..  of 


a  claim,  OWCP  shall  take  all  necessary 
steps  to  determine  the  amount  of  any 
offset  of  EEOICPA  benefits,  and  to  verify 
the  identity  of  the  covered  employee  or 
the  eligible  surviving  beneficiar>'  or 
beneficiaries.  To  perform  these  tasks, 
OWCP  may  conduct  any  investigation, 
require  any  claimant  to  provide  or 
execute  any  affidavit,  record  or 
document,  or  authorize  the  release  of 
any  information  as  OWCP  deems 
necessary  to  ensure  that  the 
compensation  payment  is  made  in  the 
correct  amount  and  to  the  correct  person 
or  persons  OWCP  shall  also  require 
every  claimant  to  execute  and  provide 
any  necessary  affidavit  described  in 
§  30.620  of  these  regulations.  Should  a 
claimant  fail  or  refuse  to  execute  an 
affidavit  or  release  of  information,  or  fail 
or  refuse  to  provide  a  requested  record 
or  document  or  to  provide  access  to 
information,  such  failure  or  refusal  may 
be  deemed  to  be  a  rejection  of  the 
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payment,  unless  the  claimant  does  not 
have  and  cannot  obtain  the  legal 
authority  to  provide,  release,  or 
authorize  access  to  the  required 
information,  records,  or  documents. 

(b)  To  determine  the  amount  of  any 
offset,  OWCP  shall  require  the  covered 
employee  or  ■  i'  !i  >liuil'l>'  surviving 
beneficiary  tiling  a  >  i m"  under  this  part 
to  execute  and  provide  an  affidavit  (or 
declaration  made  under  oath  on  Form 
EE-1  or  EE-2)  reporting  the  amount  of 
any  payment  made  pursuant  to  a  final 
judgment  or  settlement  in  litigation 
(other  than  litigation  for  workers' 
compensation)  seeking  damages  for  any 
occupational  illnesses  covered  by  the 
EEOICPA.  Even  if  someone  other  than 
the  covered  employee  receives  a 
payment  pursusmt  to  a  final  judgment  or 
settlement  in  litigation  seeking  damages 
for  any  occupational  illness  covered  by 
the  EEOICPA  (e.g..  the  surviving  spouse 
of  a  deceased  covered  employee),  the 
receipt  of  any  such  payment  must  be 
reported  since  it  constitutes  a  payment 
solely  for  an  occupational  illness 
covered  by  the  EEOICPA. 

(1)  For  the  purposes  of  this  paragraph 
only,  "litigation  seeking  damages"  refers 
to  any  request  or  demand  for  money  by 
the  covered  employee,  or  by  another 
individual  if  the  covered  employee  is 
deceased,  made  or  sought  in  a  civil 
action  or  in  anticipation  of  the  filing  of 
a  civil  action,  solely  for  any 
occupational  illness  covered  by  the 
EEOICPA.  This  term  does  not  also 
include  any  request  or  demand  for 
money  made  or  sought  pursuant  to  a  life 
insurance  or  health  insurance  contract, 
or  any  request  or  demand  for  money 
made  or  sought  by  an  individual  other 
than  the  covered  employee  in  that 
individual's  own  right  [e.g.,  a  spouse's 
claim  for  loss  of  consortium),  or  any 
request  or  demand  for  money  made  or 
sought  by  the  covered  employee  or  the 
estate  of  a  deceased  covered  employee 
not  for  any  occupational  illness  covered 
by  the  EEOICPA  [e.g..  a  covered 
employee's  claim  for  damage  to  real  or 
personal  property). 

(2)  If  a  payment  has  been  made 
pursuant  to  a  final  judgment  or 
settlement  in  litigation  seeking  damages. 
OWCP  shall  subtract  a  portion  of  the 
dollar  amount  of  such  payment  from  the 
benefit  payments  to  be  made  under  the 
EEOICPA.  OWCP  will  calculate  the 
amount  to  be  subtracted  from  the  benefit 
payments  in  the  following  manner: 

(i)  OWCP  will  first  determine  the 
value  of  the  payment  made  pursuant  to 
either  a  final  judgment  or  settlement  in 
litigation  seeking  damages  by  adding  the 
dollar  amount  of  any  monetary  damages 
(other  than  contingent  awards)  and  any 
medical  expenses  for  treatment 


provided  on  or  dfter  tlir  iidt<'  tiie 
covered  employee  filed  a  claim  for 
EEOICPA  benefits  that  were  paid  for 
under  the  final  judgment  or  settlement. 
In  the  event  that  these  payments  in(  hni" 
a  "structured"  settlement  (where  a  p.irt\ 
makes  an  initial  cash  payment  and  also 
arranges,  usually  through  the  purchase 
of  an  annuity,  for  payments  in  the 
future).  OWCP  will  usually  accept  the 
cost  of  the  annuity  to  the  purchaser  as 
the  dollar  amount  of  the  right  to  receive 
the  future  payments. 

(ii)  OWCP  will  then  make  certain 
deductions  from  the  above  dollar 
amount  to  arrive  at  the  dollar  amount  tn 
be  subtracted  from  any  unpaid 
EEOICPA  benefits.  Allowable 
deductions  consist  of  attorney's  fees 
OWCP  deems  reasonable,  and  itemized 
costs  of  suit  (out-of-pocket  expenditures 
not  part  of  the  normal  overhead  of  a  law 
firm's  operation  like  filing  fees,  travel 
expenses,  witness  fees,  and  court 
reporter  costs  for  transcripts)  provided 
that  adequate  supporting  documentation 
is  submitted  to  OWCP. 

(iii)  The  EEOICPA  benefits  that  will 
be  reduced  will  consist  of  any  unpaid 
lump-sum  payments  and  medical 
benefits  payable  in  the  future.  In  those 
cases  where  it  has  not  yet  paid 
EEOICPA  benefits,  OWCP  will  reduce 
such  benefits  on  a  dollar-for-dollar 
basis,  beginning  with  the  lump-sum 
payment  first.  If  the  amount  to  be 
subtracted  exceeds  the  lump-sum 
payment.  OWCP  will  reduce  ongoing 
EEOICPA  medical  benefits  payable  in 
the  future  by  the  amount  of  any 
remaining  surplus.  This  means  that 
OWCP  will  apply  the  amount  it  would 
otherwise  pay  to  reimburse  the  covered 
employee  for  any  ongoing  EEOICPA 
medical  treatment  to  the  remaining 
surplus  until  it  is  absorbed.  In  addition 
to  this  reduction  of  ongoing  EEOICPA 
medical  benefits.  OWCP  will  not  be  the 
first  paver  for  any  medical  expenses  that 
are  the  responsibility  of  another  party 
(who  will  instead  be  the  first  payer)  as 
part  of  a  final  judgment  or  settlement  in 
litigation  seeking  damages. 

(3)  The  above  reduction  of  EEOICPA 
benefits  will  not  occur  if  an  EEOICPA 
claimant  has  had  his  or  her  award  under 
section  5  of  the  RECA  reduced  by  the 
full  amount  of  a  payment  made 
pursuant  to  a  final  judgment  or 
settlement  in  litigation  seeking  damages. 
In  that  case,  OWCP  will  not  reduce 
EEOICPA  benefits  by  the  same  amount 
(but  will  reduce  EEOICPA  benefits  by 
the  amount  of  any  surplus  final 
judgment  or  settlement  payment  that 
remains). 

(c)  Except  as  provided  in  §  30.506(b) 
of  these  regulations,  when  OWCP  has 
verified  the  identity  of  ever>'  claimant 


who  is  entitled  to  the  compensation 
payment,  or  to  a  share  of  the 
compensation  payment,  and  has 
determined  the  correct  amount  of  the 
(LUineiil  or  the  share  of  the  payment, 
C  )W(:F  shall  notify  eyery  ilaiinant,  or 
every  person  with  power  of  attorney  for 
a  claimant,  and  require  such  person  or 
persons  to  sign  a  Form  FK-2()  indicating 
at  ceptaiue  of  the  pi.tvmeiil    Siu  h  lorm 
shall  be  signed  and  returned  to  UWCP 
within  sixtv  days  of  the  date  of  the  form 
or  within  su(  h  greater  period  as  may  be 
allowed  by  ( JVVCl'   F.iilure  tn  sign  and 
return  the  form  within  the  reijuired  time 
may  be  dei'ined  to  be  a  rejection  (jf  the 
pavimiit    Signing  and  returning  the 
form  witiiin  the  reijuired  time  shall 
constitute  acceptant  e  of  the  payment, 
unless  the  individual  who  has  signed 
the  form  dies  prior  to  receiving  the 
payment,  in  which  case  the  person  who 
then  receives  the  payment  shall  return 
it  to  OWCP  for  redetermination  of  the 
correct  disbursement  of  the  payment. 
No  payment  shall  be  mad"  until  DWTP 
has  made  a  determination  (  nm  eriiuig 
the  survivors  related  to  a  respective 
claim  for  benefits. 

§  30  506     To  wtiom  and  in  what  manoer  will 
OWCP  pay  compensation'' 

(a)  Except  with  respect  to  claims 
related  to  beryllium  sensitivity, 
payment  shall  be  made  to  the  covered 
employee,  or  to  the  person  with  power 
of  attorney  for  the  covered  employee, 
unless  the  covered  employee  is 
deceased  at  the  time  of  the  payment.  In 
all  cases  involving  a  deceased  covered 
employee,  payment  shall  be  made  to  the 
eligible  surviving  beneficiary  or 
beneficiaries,  or  to  every  person  with 
power  of  attorney  for  an  eligible 
surviving  beneficiary,  in  accordance 
with  the  terms  and  conditions  specified 
in  sections  7384s(e)  and  "1840(6)  of  the 
EEOICPA. 

(b)  Compensation  for  any 
consequential  illness  or  disease  is 
limited  to  payment  of  medical  benefits 
for  that  illness  or  disease. 

(c)  Rejected  compensation  payments, 
or  shares  of  compensation  payments, 
shall  not  be  distributed  to  other  eligible 
surviving  beneficiaries,  but  shall  be 
returned  to  the  Fund. 

(d)  No  covered  employee  may  receive 
more  than  one  lump-sum  payment 
under  these  regulations  for  any 
occupational  illnesses  he  or  she 
contracted.  However,  any  individual, 
including  a  covered  employee  who  has 
received  a  lump-sum  payment  for  his  or 
her  own  occupational  illness,  may 
receive  one  lump-sum  payment  for  each 
deceased  covered  employee  for  whom 
he  or  she  qualifies  as  an  eligible 
surviving  beneficiary. 
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§  30.507    What  compensation  will  be 
provided  to  covered  employees  who  only 
establish  beryllium  sensitivity? 

The  establishment  of  beryllium 
sensitivity  does  not  entitle  a  covered 
employee,  or  the  eligible  surviying 
beneficiary  or  beneficiaries  of  a 
deceased  covered  employee,  to  any 
lump-sum  payment  proyided  for  under 
the  EEOiCP.^   Instead,  a  covered 
employee  whose  sole  occupational 
illness  is  beryllium  sensitivity  shall 
receive  beryllium  sensitivity 
monitoring,  as  well  as  medical  benefits 
for  the  treatment  of  this  occupational 
illness  in  accordance  with  §  30.400  of 
these  regulations 

§  30.508    What  is  tjeryllium  sensitivity 
monitoring? 

Beryllium  sensitivity  monitoring  shall 
consist  of  medical  examinations  to 
confirm  and  monitor  the  extent  and 
nature  of  a  covered  employee's 
beryllium  sensitivity.  Monitoring  shall 
also  include  regular  medical 
examinations,  with  diagnostic  testing,  to 
determine  if  the  covered  employee  has 
established  chronic  beryllium  disease. 

Overpayments 

§  30,51 0     How  does  OWCP  notify  an 
Individual  of  a  payment  made  on  a  claim? 

[dj  in  addition  to  pro\iding  narratne 
descriptions  to  recipients  of  benefits 
paid  or  payable,  OWCP  includes  on 
each  check  a  clear  indication  of  the 
reason  the  payment  is  being  made.  For 
payments  sent  by  electronic  funds 
transfer,  a  notification  of  the  date  and 
amount  of  payment  appears  on  the 
statement  from  the  recipient's  financial 
institution. 

(b)  By  these  means,  OWCP  puts  the 
incipient  on  notice  that  a  payment  was 
made  and  the  amount  of  the  payment. 
If  the  amount  received  differs  from  the 
amount  indicated  on  the  written  notice 
or  bank  statement,  the  recipient  is 
responsible  for  notifying  C)\VC]P  of  the 
difference.  Absent  affirmative  evidence 
to  the  contrar\',  the  beneficiary'  will  be 
presumed  to  have  received  the  notice  of 
payment,  whether  mailed  or  transmitted 
electronically. 

§30.511     What  Is  an    overpayment    for 
purposes  of  the  EEOICPA? 

All    oyerpayment'   is  any  amount  of 
compensation  paid  under  sections 
7384s  or  7384u  of  the  EEOICPA  to  a 
recipient  that  constitutes: 

(a)  Payment  where  no  amount  is 
payable  luider  this  part;  or 

(b)  Payment  in  excess  of  the  correct 
amount  determined  by  OWCP. 


§30.512    How  does  OWCP  determine  that  a 
t>eneficiary  owes  a  debt  as  the  result  of  the 
creation  of  an  overpayment? 
OWCP  will  notify  the  beneficiary  of 

the  existence  and  amount  of  an\' 
oyerpayment.  and  request  the 
beneficiar\-  to  voluntarily  return  the 
overpaid  amount  or  provide  OWCP  with 
evidence  and/or  argument  contesting 
the  existence  or  amount  of  an 
oyerpayment  Within  30  days  of  the 
issuance  of  such  notification,  a 
beneficiary  who  believes  that  OWCP 
made  a  mistake  m  determining  the  fact 
or  amount  of  an  o\erpayment  may 
submit  written  comments  and 
documentation  in  support  of  his  or  her 
position  contesting  the  existence  or 
amount  of  such  overpayment  to  OWCP. 
After  considering  any  written 
documentation  or  argument  submitted 
to  OWCP  within  the  30-day  period. 
OWCP  will  issue  a  determination  on  the 
question  of  whether  a  debt  is  owed  to 
OWCP.  If  OWCP  determines  that  a  debt 
is  owed  by  the  beneficiar\',  it  will 
forward  a  copy  of  that  determination  to 
the  beneficiary  and  advise  him  or  her 
that  unless  the  debt  is  voluntarily  repaid 
it  will  pursue  collection  of  the 
overpayment  through  DOL's  debt 
collection  procedures  found  at  29  CFR 
part  20, 

§30,513     How  are  overpayments  collected'' 

The  overpaid  indiyidual  shall  refund 
to  OWCP  the  amount  of  the 
overpayment  as  soon  as  possible.  The 
oyerpayment  is  subject  to  the  provisions 
of  the  Federal  Claims  Collection  Act  of 
1966.  as  amended  (31  U.S.C,  3701  et 
seq.].  and  mav  be  reported  to  the 
Internal  Revenue  Service  as  income.  If 
the  individual  fails  to  make  such 
refund.  ()\V(;F  may  recover  the  same 
through  any  available  means,  including 
offset  of  salary,  annuity  benefits,  or 
other  Federal  payments,  including  tax 
refunds  as  authorized  by  the  Tax  Refund 
Offset  Program,  or  referral  of  the  debt  to 
a  collection  agency  or  to  the  Department 
of  Justice. 

Subpart  G— Special  Provisions 

Representation 

§  30.600     May  a  claimant  designate  a 
representative? 

(a)  The  claims  process  under  this  part 
is  informal   and  OWCP  acts  as  an 
impartial  evaluator  of  the  evidence,  A 
claimant  need  not  be  represented  to  file 
a  claim  or  receive  a  payment. 
Nevertheless,  a  claimant  may  appoint 
one  individual  to  represent  his  or  her 
interests,  but  the  appointment  must  be 
in  writing. 

(b)  There  can  be  only  one 
representative  at  any  one  time,  so  after 


one  representative  has  been  properly 
appointed,  OWCP  will  not  recognize 
another  individual  as  a  representative 
until  the  claimant  withdraws  the 
authorization  of  the  first  individual.  In 
addition,  OWCP  will  recognize  only 
certain  types  of  individuals  (see 
§30.601), 

(c)  A  properly  appointed 
representative  who  is  recognized  by 
OWCP  may  make  a  request  or  give 
direction  to  OWCP  regarding  the  claims 
process,  including  a  hearing.  This 
authority  includes  presenting  or 
eliciting  evidence,  making  arguments  on 
facts  or  the  law.  and  obtaining 
information  from  the  case  file,  to  the 
same  extent  as  the  claimant, 

(1)  Any  notice  requirement  contained 
in  this  part  or  the  EEOICPA  is  fully 
satisfied  if  served  on  the  representative, 
and  has  the  same  force  and  effect  as  if 
sent  to  the  claimant, 

(2)  A  representative  does  not  have 
authority  to  sign  the  Form  EE-20, 
described  in  §  30.505(c)  of  these 
regulations,  which  indicates  acceptance 
of  a  compensation  payment. 

§  30  601     Who  may  serve  as  a 
representative? 

A  claimant  may  authorize  any 
individual  to  represent  him  or  her  in 
regard  to  a  claim  under  the  EEOICPA, 
unless  that  individual's  service  as  a 
representative  would  violate  any 
applicable  provision  of  law  (such  as  18 
U.S.C.  205  and  208).  A  federal  employee 
may  act  as  a  representative  only: 

(a)  On  behalf  of  immediate  family 
members,  defined  as  a  spouse,  children, 
parents,  and  siblings  of  the 
representative,  provided  no  fee  or 
gratuity  is  charged:  or 

(b)  While  acting  as  a  union 
representative,  defined  as  any  officially 
sanctioned  union  official,  and  no  fee  or 
gratuity  is  charged. 

§30.602  Who  IS  responsible  tor  paymc  tne 
representative  s  fee? 

.A  n  I  rcs'ii'citiV  e  may  charge  the 
claimant  a  fee  for  services  and  for  costs 
associated  with  the  representation 
before  OWCP.  The  claimant  is  solely 
responsible  for  paying  the  fee  and  other 
costs.  OWCP  will  not  reimburse  the 
claimant,  nor  is  it  in  any  way  liable  for 
the  amount  of  the  fee  and  costs. 

§30.603  Are  there  any  limitations  ors  what 
the  representative  may  charge  the  ciaiTiant 
tor  his  or  her  sc-vices? 

ia,  .NotvyiiUsidi.a.ng  any  contract,  the 
representative  may  not  receive,  for 
services  rendered  in  connection  with 
the  claim,  more  than  the  percentages  of 
the  lump-sum  payment  made  to  the 
claimant  set  out  in  paragraph  (b)  of  this 
section. 
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lb)  1  hi;  percontagt's  rflcrrnd  to  in 
paragraph  (a)  of  this  section  are: 

(1)  2  percent  for  the  filing  of  an  initial 
claim  with  OWCP:  plus 

(2)  10  percent  with  respect  to 
objections  to  a  recommended  decision 
denying  payment  of  lump-sum 
compensation. 

(c)  Any  representative  who  violates 
this  section  shall  be  fined  not  more  than 
$5,000. 

(d)  The  fee  limitations  described  in 
this  section  shall  not  apply  with 

respect  to  representative  services  that 
are  not  rendered  in  connection  with  a 
claim  pending  before  OWCP. 

Third  Party  Liability 

§30.605     What  rights  does  the  United 
States  have  upon  payment  of  compensation 
under  the  EEOICPA'' 

II  an  illnoss  lor  which  compensation 
is  payable  under  the  EEOICPA  is 
caused,  wholly  or  partially,  by  someone 
other  than  a  federal  employee  acting 
within  the  scope  of  his  or  her 
employment,  a  DOE  contractor  or 
subcontractor,  a  beryllium  vendor  or 
atomic  weapons  employer,  the  United 
States  is  subrogated  for  the  full  amount 
of  any  payment  of  compensation  under 
the  EEOICPA  to  any  right  or  claim  that 
the  individual  to  whom  the  payment 
was  made  may  have  against  any  person 
or  entity  on  account  of  such  illness. 

§  30  606     Under  what  circumstances  must  a 
recovery  of  money  or  other  property    n 
connection  with  an  illness  for  which 
benefits  are  payable  under  the  EEOICPA  be 
reported  to  OWCP  ' 

Any  person  who  ha.s  filed  an 
EEOICPA  claim  that  has  been  accepted 
by  OWCP  (whether  or  not  compensation 
has  been  paid),  or  who  has  received 
EE(3ICPA  benefits  in  connection  with  a 
claim  filed  by  another,  is  required  to 
notify  OWCP  of  the  receipt  of  money  or 
other  property  as  a  result  of  a  settlement 
or  judgment  in  connection  with  the 

I  iri  iim-itHru  cs  nf  thiit  (  l.iirii 

5  JO  61) '     How  iS  a  structured  settlement 
(that  IS   ii  settlement  providing  for  receipt  of 
funds  over  a  specified  period  of  time) 
treated  tor  purposes  of  reporting  the 
recovery? 

In  this  situation,  the  recovery  to  be 
reported  is  the  present  value  of  the  right 
to  receive  all  of  the  payments  included 
in  the  structured  settlement,  allocated  in 
the  case  of  multiple  recipients  in  the 
same  manner  as  single  payment 
recoveries. 

^  30  608     How  does  the  United  States 
calculate  the  amount  to  which  i!  is 
subrogated  ' 

The  subrogated  amount  of  a  specific 
claim  consists  of  the  total  money  paid 


by  OWCP  from  the  Energy  Employees 
Occupational  Illness  Compensation 
Fund  with  respect  to  that  claim  to  or  on 
behalf  of  an  employee  or  eligible 
surviving  beneficiary,  less  charges  for 
any  medical  file  review  (i.e.,  the 
physician  does  not  examine  the 
employee)  done  at  the  request  of  OWCP. 
Charges  for  medical  examinations  also 
may  be  subtracted  if  the  employee  or 
eligible  surviving  beneficiary  establishes 
that  the  examinations  were  required  to 
be  made  available  to  the  employee 
under  a  statute  other  than  th'^  FKOirp A 

§  30  609     Is  a  settlement  or  judgment 
received  as  a  result  of  allegations  of 
medical  malpractice  in  treating  an  illness 
covered  by  the  EEOICPA  a  recovery  that 
must  t>e  reported  to  OWCP? 

;-)iiii.t-  dii  in|urv  cdusiid  by  medical 
malpractice  in  treating  an  illness 
covered  by  the  EEOICPA  is  also  covered 
under  the  EEOICPA,  any  recovery  in  a 
suit  alleging  such  an  injury  is  treated  as 
a  recovery  that  must  be  reported  to 
OWCP 

§30  610     Are  payments  to  an  employee  or 
eligible  surviving  tteneficiary  as  a  result  of 
an  insurance  policy  which  the  employee  or 
eligible  surviving  beneficiary  has 
purchased  a  recovery  that  must  be  reported 
toOWCP^ 

Siiict;  payments  received  by  an 
employee  or  eligible  surviving 
beneficiary  pursuant  to  an  insurance 
policy  purchased  by  someone  other  than 
a  liable  third  party  are  not  payments  in 
satisfaction  of  liability  for  causing  an 
illness  covered  by  the  Act,  they  are  not 
considered  a  recovery  that  must  be 
reported  to  OWCP. 

5  30  611     If  a  settlement  or  judgment  is 
received  for  more  than  one  medical 
condition   can  the  amount  paid  on  a  single 
EEOICPA  claim  be  attributed  to  different 
conditions  tor  purposes  of  calculating  the 
amount  to  which  the  United  States  is 
subrogated '' 

(a)  All  muditdi  conditions  accepted 
by  OWCP  in  connection  with  a  single 
claim  are  treated  as  the  same  illness  for 
the  purpose  of  computing  the  amount 
which  the  United  States  is  entitled  to 
offset  in  connection  with  the  receipt  of 
a  recovery  from  a  third  party,  except 
that  an  injury  caused  by  medical 
malpractice  in  treating  an  illness 
covered  under  the  EEOICPA  will  be 
treated  as  a  separate  injury. 

(b)  If  an  illness  covered  under  the 
EEOICPA  is  caused  under 
circumstances  creating  a  legal  liability 
in  more  than  one  person,  other  than  the 
United  States,  a  DOE  contractor  or 
subcontractor,  a  beryllium  vendor  or  an 
atomic  weapons  employer,  to  pay 
damages,  OWCP  will  determine  whether 
recoveries  received  from  one  or  more 


third  parties  should  be  attributed  to 
separate  conditions  for  which 
compensation  is  payable  in  connection 
with  a  single  EEOICPA  claim.  If  such  an 
attribution  is  both  practicable  and 
equitable,  as  determined  by  OWCP,  in 
its  discretion,  the  conditions  will  be 
treated  as  separate  injuries  for  purposes 
of  calculating  the  amount  to  which  the 
United  States  is  subrogated. 

KtTfM  t  of  Tort  Suits  .X^ainst  Beryllium 
Wridors  and  Atomii   Weapons 
hmplovers 

§  30  61 5     What  type  of  tort  suits  filed 
against  beryllium  vendors  or  atomic 
weapons  employers  may  disqualify  certain 
claimants  from  receiving  benefits  under 
EEOICPA? 

Section  7385d  of  the  EEOICPA 
provides  that  a  tort  suit  (other  than  an 
administrative  or  judicial  proceeding  for 
workers'  compensation)  solely  for 
injuries  arising  out  of  an  exposure  to 
beryllium  or  radiation  covered  by  the 
EEOICPA,  filed  against  a  beryllium 
vendor  or  an  atomic  weapons  employer, 
by  a  covered  employee,  or  an  eligible 
surviving  beneficiary  or  beneficiaries  of 
a  deceased  covered  employee  without 
an  independent  cause  of  action,  will 
disqualify  that  individual  or  individuals 
from  receiving  benefits  under  the 
EEOICPA  unless  the  suit  is  terminated 
in  accordance  with  the  requirements  of 
§§  30.616  through  30.619  of  these 
regulations. 

§  30  616     What  happens  if  this  type  of  tort 
suit  was  filed  prior  to  October  30,  2000? 

(a)  If  a  tort  suit  described  in  §  30.615 
was  filed  prior  to  October  30,  2000.  the 
claimant  or  claimants  will  not  be 
disqualified  from  receiving  any 
EEOICPA  benefits  to  which  they  may"  be 
found  entitled  if  the  tort  suit  was 
terminated  in  any  manner  prior  to 
December  28,  2001. 

(b)  If  a  tort  suit  described  in  §  30.615 
was  filed  prior  to  October  30.  2000  and 
was  pending  as  of  December  28.  2001, 
the  claimant  or  claimants  will  be 
disqualified  from  receiving  any 
EEOICPA  benefits  unless  they  dismiss 
the  tort  suit  prior  to  December  31,  2003. 

§  30  61  7     What  happens  if  this  type  of  tort 
suit  was  filed  during  the  p>eriod  from 
Octot>er  30   2000  through  December  28. 
2001? 

(a)  If  a  tort  suit  described  in  §  30.615 
was  filed  during  the  period  from 
October  30,  2000  through  December  28, 
2001,  the  claimant  or  claimants  will  be 
disqualified  from  receiving  any 
EEOICPA  benefits  unless  they  dismiss 
the  tort  suit  on  or  before  the  last 
permissible  date  described  in  paragraph 
(b)  of  this  section. 


(b)  The  last  permissible  date  is  the 
later  of: 

(1)  April  30.  2003:  or 

(2)  The  date  that  is  30  months  after 
the  date  the  claimant  ur  claimants  first 
became  aware  that  an  illness  of  the 
covernd  employee  may  be  connected  to 
his  or  her  exposure  to  beryllium  or 
radiation  covered  by  the  EEOICPA.  For 
purposes  of  determining  when  this  30- 
inonth  period  begins,  "the  date  the 
claimant  or  claimants  first  became 
aware"  will  be  deemed  to  be  the  date 
they  received  either  a  recnnstnicted 
dose  from  HH.S.  or  a  diagnosis  of  a 
covered  beryllium  illness,  as  applicable. 

§30.618    What  happens  if  this  type  of  tort 
suit  is  filed  after  December  28,  2001? 

(a)  If  a  tort  suit  described  in  §  30.615 
is  filed  after  December  28,  2001 ,  the 
claimant  or  claimants  will  be 
disqualified  from  receiving  any 
EEOICPA  benefits  if  a  final  court 
decision  is  entered  against  them. 

(b)  If  a  tort  suit  described  in  §  30.61 5 
is  filed  after  December  28,  2001  and  a 
final  court  decision  has  not  yet  been 
entered  against  the  claimant  or 
claimants,  they  will  also  be  disqualified 
from  receiving  any  EEOICPA  benefits 
unless  they  dismiss  the  tort  suit  on  or 
before  the  last  permissible  date 
described  in  paragraph  (c)  of  this 
section. 

(c)  The  last  permissible  date  is  the 
later  of: 

(1)  April  30,2003;  or 

(2)  The  date  that  is  30  months  after 
the  date  the  claimant  or  claimants  first 
became  aware  that  an  illness  of  the 
covered  employee  may  be  connected  to 
his  or  her  exposure  to  beryllium  or 
radiation  covered  by  the  EEOICPA.  For 
purposes  of  determining  when  this  30 
month  period  begins,  "the  date  the 
claimant  or  claimants  first  became 
aware"  will  be  deemed  to  be  the  date 
they  received  either  a  reconstructed 
dose  from  HHS.  or  a  diagnosis  of  a 
rdveppH  hervlliuni  illness,  as  applicable 

§  30.619     Do  all  the  parties  to  this  type  of 
tort  suit  have  to  take  these  actions? 

The  type  ol  tort  suits  described  in 
§  30.615  may  be  filed  by  more  than  one 
individual,  each  with  a  different  cause 
of  action.  For  example,  a  tort  suit  may 
be  filed  against  a  beryllium  vendor  by 
both  a  covered  employee  and  his  or  her 
spouse,  with  the  covered  employee 
filing  for  chronic  beryllium  disease  and 
the  spouse  filing  for  loss  of  consortium 
due  to  the  covered  employee's  exposure 
to  beryllium.  However,  since  the  spouse 
of  a  living  covered  employee  could  not 
be  an  eligible  surviving  beneficiary 
under  the  EEOICPA,  the  spouse  would 
not  have  to  comply  with  the  termination 


requirements  of  §§  30.616  through 
30.618.  A  similar  result  would  occur  if 
a  tort  suit  were  filed  by  both  the  spouse 
of  a  deceased  covered  employee  and 
other  family  members  (such  as  children 
of  the  deceased  covered  employee).  In 
this  case,  the  spouse  would  be  the  only 
eligible  surviving  beneficiary  of  the 
deceased  covered  employee  under  the 
EEOICPA  because  the  other  family 
members  could  not  be  eligible  for 
benefits  while  he  or  she  was  alive.  As 
a  result,  the  spouse  would  be  the  only 
party  to  the  tort  suit  who  would  have  to 
comply  with  the  termination 
requirements  of  §§  30.616  through 
30618 

§30.620     How  will  OWCP  ascertain  whether 
a  claimant  filed  this  type  of  tort  suit  and  if 
he  or  she  has  been  disqualified  from 
receiving  any  benefits  under  the  EEOICPA? 

Prior  ti)  authorizing  payment  on  a 
claim,  OWCP  will  require  each  claimant 
to  execute  and  provide  an  affidavit 
stating  if  he  or  she  filed  a  tort  suit  (other 
than  an  administrative  or  judicial 
proceeding  for  workers'  compensation) 
against  either  a  beryllium  vendor  or  an 
atomic  weapons  employer,  solely  for 
injuries  arising  out  of  an  exposure  to 
beryllium  or  radiation  covered  by  the 
EEOICPA.  and  if  so,  the  current  status 
of  such  tort  suit.  OWCP  may  also 
require  the  submission  of  any 
supporting  evidence  necessary  to 
confirm  the  particulars  of  any  affidavit 
provided  under  this  section. 

Subpart  H — Information  for  Medical 
Providers 

Medical  Records  and  Bills 

§30.700     What  kinds  of  medical  records 
must  providers  keep? 

i  I'deral  government  medical  officers, 
pru  ate  physicians  and  hospitals  are 
required  to  keep  records  of  all  cases 
treated  by  them  under  the  EEOICPA  so 
thev  can  supply  OWCP  with  a  history  of 
the  claimed  occupational  illness,  a 
description  of  the  nature  and  extent  of 
the  claimed  occupational  illness,  the 
results  of  any  diagnostic  studies 
performed,  and  the  nature  of  the 
treatment  rendered 

§30,701     How  are  medical  bills  to  be 
submitted? 

(a)  All  charges  for  medical  and 
surgical  treatment,  appliances  or 
supplies  furnished  to  employees,  except 
for  treatment  and  supplies  provided  by 
nursing  homes,  shall  be  supported  by 
medical  evidence  as  provided  in 
§  30.700.  The  physician  or  provider 
shall  itemize  the  charges  on  Form 
OWCP-1500  or  CMS-1500  (for 
professional  charges),  Form  OWCP-92 


or  UB-92  (for  hospitals).  Form  79-lA 
(for  phannacies),  or  other  form  as 
warranted,  and  submit  the  form 
promptly  for  processing. 

(b)  The  provider  shall  identify  each 
service  performed  using  the  Physician's 
Current  Procedural  Terminology  (CPT) . 
code,  the  Centers  for  Medicare  and 
Medicaid  Services  Common  Procedure 
Coding  System  (CCPCS)  code,  the 
National  Drug  Code  (NDC),  or  the 
Revenue  Center  Code  (RCC),  with  a  brief 
narrative  description.  Where  no  code  is 
applicable,  a  detailed  description  of 
services  performed  should  be  provided. 

(c)  The  provider  shall  also  state  each 
diagnosed  condition  and  furnish  the 
corresponding  diagnostic  code  using  the 

"International  Classification  of  Disease, 
9th  Edition,  Clinical  Modification" 
(ICD-9-CM),  or  as  revised.  A  separate 
bill  shall  be  submitted  when  the 
employee  is  discharged  from  treatment 
or  monthly,  if  treatment  for  the 
occupational  illness  is  necessary  for 
more  than  30  days. 

(l)(i)  Hospitals  shall  submit  charges 
for  medical  and  surgical  treatment  or 
supplies  promptly  on  Form  OWCP-92 
or  UB-92.  The  provider  shall  identify 
each  outpatient  radiology  ser\'ice, 
outpatient  pathology  service  and 
physical  therapy  service  performed, 
using  CCPCS/CPT  codes  with  a  brief 
narrative  description.  The  charge  for 
each  individual  service,  or  the  total 
charge  for  all  identical  services,  should 
also  appear  on  the  form. 

(ii)  Other  outpatient  hospital  serxices 
for  which  CCPCS/CPT  codes  exist  shall 
also  be  coded  individually  using  the 
coding  scheme  noted  in  this  section. 
Services  for  which  there  are  no  CCPCS/ 
CPT  codes  available  can  be  presented 
using  the  RCCs  described  in  the 
"National  Uniform  Billing  Data 
Elements  Specifications,  "  current 
edition.  The  provider  shall  also  furnish 
the  diagnostic  code  using  the  ICD-9- 
CM.  If  the  outpatient  hospital  ser\'ices 
include  surgical  and/or  invasive 
procedures,  the  provider  shall  code  each 
procedure  using  the  proper  CCPCS/CPT 
codes  and  furnishing  the  corresponding 
diagnostic  codes  using  the  ICD-9-CM. 

(2)  Pharmacies  shall  itemize  charges 
for  prescription  medications, 
appliances,  or  supplies  on  Form  79-lA 
and  submit  them  promptly  for 
processing.  Bills  for  prescription 
medications  must  include  the  NDC 
assigned  to  the  product,  the  generic  or 
trade  name  of  the  drug  provided,  the 
prescription  number,  the  quantity 
provided,  and  the  date  the  prescription 
was  filled. 

(3)  Nursing  homes  shall  itemize 
charges  for  appliances,  supplies  or 
services  on  the  provider's  billhead 
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stationory  and  submit  them  promptly 
for  processing. 

(a)  By  submitting  a  bill  and/or 
accepting  payment,  the  provider 
signifies  that  the  service  for  which 
reimbursement  is  sought  was  performed 
as  described  and  was  necessary.  In 
addition,  the  provider  thereby  agrees  to 
comply  with  all  regulations  set  forth  in 
this  subpart  concerning  the  rendering  of 
treatment  and/or  the  process  for  seeking 
reimbursement  for  medical  services, 
including  the  limitation  imposed  on  the 
amount  to  be  paid  for  such  services. 

(e)  In  summary,  bills  submitted  by 
providers  must:  be  itemized  on  Form 
OWCP-1500  or  CMS-1500  (for 
physicians).  Form  OWCP-92  or  UB-92 
(for  hospitals),  or  Form  79-1 A  (for 
pharmacies);  contain  the  signature  or 
signature  stamp  of  the  provider:  and 
identify  the  procedures  using  CCPCS/ 
CPT  codes.  RCCs,  or  NDCs.  Otherwise, 
the  bill  may  be  returned  to  the  provider 
for  corret:tion  and  resiihn'i^^i'>M 

§30  703     How  should  in  employee  P'epare 
and  Submit  requ<>sfs  for  reimbursement  for 
medical  enpenses   tr,inspor1ation  costs, 
JOSS  of  wages,  and  mcidentdi  expenses? 
(a)  If  an  employee  has  paid  bills  for 
medical,  surgical  or  other  services, 
supplies  or  appliances  due  to  an 
occupational  illness,  he  or  she  may 
submit  an  itemized  bill  on  Form 
OWCP-1500  or  CMS-1500,  together 
with  a  medical  report  as  provided  in 
§  30.700,  for  consideration. 

(1)  The  provider  of  such  service  shall 
state  each  diagnosed  condition  and 
furnish  the  applicable  1CD-9-CM  code 
and  identify  each  service  performed 
using  the  applicable  CCPCS/CPT  code, 
with  a  brief  narrative  description  of  the 
service  performed,  or,  where  no  code  is 
applicable,  a  detailed  description  of  that 
service. 

(2)  The  bill  must  be  accompanied  by 
evidence  that  the  provider  received 
payment  for  the  service  from  the 
employee  and  a  statement  of  the  amount 
paid.  Acceptable  evidence  that  payment 
was  received  includes,  but  is  not  limited 
to,  a  signed  statement  by  the  provider, 

a  mechanical  stamp  or  other  device 
showing  receipt  of  payment,  a  copy  of 
the  employee's  canceled  check  (both 
front  and  back)  or  a  copy  of  the 
employee's  credit  card  receipt. 

(d)  If  a  hospital,  pharmacy  or  nursing 
home  provided  services,  the  employee 
should  submit  the  bill  in  accordance 
with  the  provisions  of  §  30.701(a).  Any 
request  for  reimbursement  must  be 
accompanied  by  evidence,  as  described 
in  paragraph  (a)  of  this  section,  that  the 
provider  received  payment  for  the 
service  from  the  employee  and  a 
statement  of  the  amount  paid. 


(c)  The  requirements  of  paragraphs  (a) 
and  (b)  of  this  section  may  be  waived  if 
extensive  delays  in  the  filing  or  the 
adjudication  of  a  claim  make  it 
unusually  difficult  for  the  employee  to 
obtain  the  required  information. 

(d)  Copies  of  bills  submitted  for 
reimbursement  will  not  be  accepted 
unless  they  bear  the  original  signature  of 
the  provider,  with  evidence  of  payment. 
Payment  for  medical  and  surgical 
treatment,  appliances  or  supplies  shall 
in  general  be  no  greater  than  the 
maximum  allowable  charge  for  such 
service  determined  by  OWCP,  as  set 
forth  in  §30.705. 

(e)  An  employee  will  be  only  partially 
reimbursed  for  a  medical  expense  if  the 
amount  he  or  she  paid  to  a  provider  for 
the  service  exceeds  the  maximum 
allowable  charge  set  by  OWCP's 
schedule.  If  this  happens,  OWCP  will 
advise  the  employee  of  the  maximum 
allowable  charge  for  the  service  in 
question  and  of  his  or  her  responsibility 
to  ask  the  provider  to  refund  to  the 
employee,  or  credit  to  the  employee's 
account,  the  amount  he  or  she  paid 
which  exceeds  the  maximum  allowable 
charge.  The  provider  may  request 
reconsideration  of  the  fee  determination 
asset  forth  in  §30.712. 

(f)  If  the  provider  fails  to  make 
appropriate  refund  to  the  employee,  or 
to  credit  the  employee's  account,  within 
60  days  after  the  employee  requests  a 
refund  of  any  excess  amount,  or  the  date 
of  a  subsequent  reconsideration 
decision  which  continues  to  disallow  all 
or  a  portion  of  the  appealed  amount, 
OWCP  will  initiate  exclusion 
procedures  as  provided  by  §  30.715. 

(g)  If  the  provider  does  not  refund  to 
the  employee  or  credit  to  his  or  her 
account  the  amount  of  money  paid  in 
excess  of  the  allowed  charge,  the 
employee  should  submit  documentation 
of  the  attempt  to  obtain  such  refund  or 
credit  to  OWCP.  OWCP  may  authorize 
reasonable  reimbursement  to  the 
employee  after  reviewing  the  facts  and 
circumstances  of  the  case. 

§  30  703     What  are  the  time  limitations  on 
OWCP  s  payment  of  bills'^ 

OWCP  will  pay  providers  and 
reimburse  employees  promptly  for  all 
bills  received  on  an  approved  form  and 
in  a  timely  manner.  However,  no  bill 
will  be  paid  for  expenses  incurred  if  the 
bill  is  submitted  more  than  one  year 
beyond  the  end  of  the  calendar  year  in 
which  the  expense  was  incurred  or  the 
service  or  supply  was  provided,  or  more 
than  one  year  beyond  the  end  of  the 
calendar  year  in  which  the  claim  was 
first  accepted  as  compensable  by  OWCP. 
whichever  is  later. 


Mcdital  Vi-f  S(  hedule 

§30  705     What  services  are  covered  by  the 
OWCP  fee  schedule'' 

(a)  Payment  lor  medical  and  other 
health  services  furnished  by  physicians, 
hospitals  and  other  providers  for 
occupational  illnesses  shall  not  exceed 
a  maximum  allowable  charge  for  such 
service  as  determined  by  OWCP,  except 
as  provided  in  this  section. 

(b)  The  schedule  of  maximum 
allowable  charges  does  not  apply  to 
charges  for  services  provided  in  nursing 
homes,  but  it  does  apply  to  charges  for 
treatment  furnished  in  a  nursing  home 
by  a  physician  or  other  medical 
professional. 

(c)  The  schedule  of  maximum 
allowable  charges  also  does  not  apply  to 
charges  for  appliances,  supplies, 
services  or  treatment  furnished  by 
medical  facilities  of  the  U.S.  Public 
Health  Service  or  the  Departments  of  the 
Army,  Navy,  Air  Force  and  Veterans 
Affairs 

§30  706     How  are  the  maximum  tees 
defined'' 

For  professional  medical  services, 
OWCP  shall  maintain  a  schedule  of 
maximum  allowable  fees  for  procedures 
performed  in  a  given  locality.  The 
schedule  shall  consist  of:  an  assignment 
of  a  value  to  procedures  identified  by 
CCPCS/CPT  code  which  represents  the 
relative  skill,  effort,  risk  and  time 
required  to  perform  the  procedure,  as 
compared  to  other  procedures  of  the 
same  general  class:  an  index  based  on  a 
relative  value  scale  that  considers  skill, 
labor,  overhead,  malpractice  insurance 
and  other  related  costs;  and  a  monetary 
value  assignment  (conversion  factor)  for 
one  unit  of  value  in  each  of  the 
categories  of  service. 

§  30  707     How  are  payments  for  particular 
services  calculated^ 

Payment  for  a  procedure  identified  by 
a  CCPCS/CPT  code  shall  not  exceed  the 
amount  derived  by  multiplying  the 
relative  values  for  that  procedure  by  the 
geographic  indices  for  services  in  that 
area  and  by  the  dollar  amount  assigned 
to  one  unit  in  that  category  of  service. 

(a)  The  "locality  "  which  serves  as  a 
basis  for  the  determination  of  average 
cost  is  defined  by  the  Bureau  of  Census 
Metropolitan  Statistical  Areas.  OWCP 
shall  base  the  determination  of  the 
relative  per  capita  cost  of  medical  care 
in  a  locality  using  information  about 
enrollment  and  medical  cost  per  county, 
provided  by  the  Centers  for  Medicare 
and  Medicaid  Services  (CMS). 

(b)  OWCP  shall  assign  the  relative 
value  units  (RVUs)  published  by  CMS  to 
all  services  for  which  CMS  has  made 
assignments,  using  the  most  recent 


revision.  Where  there  are  no  RVUs 
assigned  to  a  procedure,  OWCP  may 
develop  and  assign  any  RVUs 
considered  appropriate.  The  geographic 
adjustment  factor  shall  be  that 
designated  by  Geographic  Practice  Cost 
Indices  for  Metropolitan  Statistical 
Areas  as  devised  for  CMS  and  as 
updated  or  revised  by  CMS  from  time  to 
time.  OWCP  will  devise  conversion 
factors  for  each  category  of  service,  and 
in  doing  so  may  adapt  CMS  conversion 
factors  as  appropriate  using  OWCP's 
processing  experience  and  internal  data. 

(c)  For  example,  if  the  unit  values  for 
a  particular  surgical  procedure  are  2.48 
for  physician's  work  (W),  3.63  for 
practice  expense  (PE),  and  0.48  for 
malpractice  insurance  (M),  and  the 
dollar  value  assigned  to  one  unit  in  that 
category  of  service  (surgery)  is  S61.20, 
then  the  maximum  allowable  charge  for 
one  performance  of  that  procedure  is  the 
product  of  the  three  RVUs  times  the 
corresponding  geographical  indices  for 
the  locality  times  the  conversion  factor. 
If  the  geographic  indices  for  the  locality 
are  0.988(W).  0.948  (PE),  and  1.174  (MJ, 
then  the  maximum  payment  calculation 
is: 
1{2.48)(0.988)  +  (3.63)(0.948)  + 

(0.48)(1.174)]xS61.20 
[2.45  +  3.44  +  .56]  x  $61.20 
6.45  X  $61.20  =  $394.74 

§  30  708     Does  the  fee  schedule  apply  to 
every  kind  of  procedure? 

\\hir>  till'  tiiiif.  effort  and  skill 
required  to  perform  a  particular 
procedure  vary  widely  from  one 
occasion  to  the  next.  OWCP  may  choose 
not  to  assign  a  relative  value  to  that 
procedure.  In  this  case  the  allowable 
charge  for  the  procedure  will  be  set 
individually  based  on  consideration  of  a 
detailed  medical  report  and  other 
evidence.  At  its  discretion,  OWCP  may 
set  fees  without  regard  to  schedule 
limits  for  specially  authorized 
consultant  examinations,  for  directed 
medical  examinations,  and  for  other 
specially  authorized  services. 

§  30  709     How  are  payments  for  medicinal 
drugs  determined? 

tuiiiiiit  I'll  medicinal  drugs 
prescribed  by  physicians  shall  not 
exceed  the  amount  derived  by 
multiplying  the  average  wholesale  price 
of  the  medication  by  the  quantity  or 
amount  provided,  plus  a  dispensing  fee. 

(a)  All  prescription  medications 
identified  by  NDC  will  be  assigned  an 
average  wholesale  price  representing  the 
product's  nationally  recognized 
wholesale  price  as  determined  by 
surveys  of  manufacturers  and 
wholesalers.  OWCP  will  establish  the 
dispensing  fee. 


(b)  The  NDCs,  the  average  wholesale 
prices,  and  the  dispensing  fee  shall  be 
reviewed  from  time  to  time  and  updated 
as  necessary. 

§  30.71 0     How  are  payments  tor  inpatient 
medical  services  determined'' 

laj  OWCP  will  pay  for  inpatient 
medical  services  according  to  pre- 
determined, condition-specific  rates 
based  on  the  Prospective  Payment 
System  (PPS)  devised  by  CMS  (42  CFR 
parts  412.  413.  424,  485'.  and  489).  Using 
this  system,  payment  is  derived  by 
multiplying  the  diagnosis-related  group. 
(ORG)  weight  assigned  to  the  hospital 
discharge  by  the  provider-specific 
factors. 

(1)  All  hospital  discharges  will  bo 
classified  according  to  the  DRGs 
prescribed  by  CMS  in  the  form  of  the 
DRG  Grouper  software  program.  On  this 
list,  each  DRG  represents  the  average 
resources  necessary  to  provide  care  in  a 
case  in  that  DRG  relative  to  the  national 
average  of  resources  consumed  per  case. 

(2)  The  provider-specific  factors  will 
be  provided  by  CMS  in  the  form  of  their 
PPS  Pricer  software  program.  The 
software  takes  into  consideration  the 
type  of  facility,  census  division,  actual 
geographic  location  of  the  hospital,  case 
mix  cost  per  discharge,  number  of 
hospital  beds,  intern/beds  ratio, 
operating  cost  to  charge  ratio,  and  other 
factors  used  by  CMS  to  determine  the 
specific  rate  for  a  hospital  discharge 
under  their  PPS.  OWCP  may  devise 
price  adjustment  factors  as  appropriate 
using  OWCP's  processing  experience 
and  internal  data. 

(3)  OWCP  will  base  payments  to 
facilities  excluded  from  CMS's  PPS  on 
consideration  of  detailed  medical 
reports  and  other  evidence. 

(4)  OWCP  shall  review  the  pre- 
determined hospital  rates  at  least  once 
a  year,  and  may  adjust  any  or  all 
components  when  OWCP  deems  it 
necessary  or  appropriate. 

(b)  OWCP  shall  review  the  schedule 
of  fees  at  least  once  a  year,  and  may 
adjust  the  schedule  or  any  of  its 
components  when  OWCP  deems  it 
necessarv'  or  appropriate, 

§  30.71 1     When  and  how  are  fees  reduced? 

(a)  OWCP  shall  accept  a  provider's 
designation  of  the  code  to  identify  a 
billed  procedure  or  service  if  the  code 
is  consistent  with  medical  reports  and 
other  evidence.  Where  no  code  is 
supplied.  OWCP  may  determine  the 
code  based  on  the  narrative  description 
of  the  procedure  on  the  billing  form  and 
in  associated  medical  reports.  OWCP 
will  pay  no  more  than  the  maximum 
allowable  fee  for  that  procedure. 


(b)  If  the  charge  submitted  for  a 
service  supplied  to  an  employee 
exceeds  the  maximum  amount 
determined  to  be  reasonable  according 
to  the  schedule,  OWCP  shall  pay  the 
amount  allowed  by  the  schedule  for  that 
service  and  shall  notify  the  provider  in 
writing  that  pay^ment  was  reduced  for 
that  service  in  accordance  with  the 
schedule.  OWCP  shall  also  notify'  the 
provider  of  the  method  for  requesting 
reconsideration  of  the  balance  of  the 
charge. 

§30  712  If  OWCP --educes  a  tee  ^lai,  g 
provider  request  reconsioeraiion  ot  the 
reduction? 

(aj  A  physician  or  other  provider 
whose  charge  for  serv'ice  is  only 
partially  paid  because  it  exceeds  a 
maximum  allowable  amount  set  by 
OWCP  may.  within  30  days,  request 
reconsideration  of  the  fee 
determination, 

(1)  The  provider  should  make  such  a 
request  to  the  district  office  with 
jurisdiction  over  the  employee's  claim. 
The  request  must  be  accompanied  by 
documentary  evidence  that  the 
procedure  performed  was  incorrectly 
identified  by  the  original  code,  that  the 
presence  of  a  severe  or  concomitant 
medical  condition  made  treatment 
especially  difficult,  or  that  the  provider 
possessed  unusual  qualifications.  In 
itself,  board  certification  in  a  specialty 
is  not  sufficient  evidence  of  unusual 
qualifications  to  justify  an  exception. 
These  are  the  only  three  circumstances 
that  will  justif>'  reevaluation  of  the  paid 
amount. 

(2)  A  list  of  district  offices  and  their 
respective  areas  of  jurisdiction  is 
available  upon  request  from  the  U.S. 
Department  of  Labor.  Office  of  Workers' 
Compensation  Programs,  Washington, 
DC  20210,  or  on  the  Internet  at 
w\\i\:dol.gov/esa/regs/comp]iance/ 
owcp/eeoicp/main.htm.  Within  30  days 
of  receiving  the  request  for 
reconsideration,  the  district  office  shall 
respond  in  writing  stating  whether  or 
not  an  additional  amount  will  be 
allowed  as  reasonable,  considering  the 
evidence  submitted. 

(b)  If  the  district  office  issues  a 
decision  that  continues  to  disallow  a 
contested  amount,  the  provider  may 
apply  to  the  Regional  Director  of  the 
region  with  jurisdiction  over  the  district 
office.  The  application  must  be  filed 
within  30  days  of  the  date  of  such 
decision,  and  it  may  be  accompanied  by 
additional  evidence.  Within  60  days  of 
receipt  of  such  application,  the  Regional 
Director  shall  issue  a  decision  in  writing 
stating  whether  or  not  an  additional 
amount  will  be  allowed  as  reasonable, 
considering  the  evidence  submitted. 
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§30.713     If  OWCP  reduces  a  tee  may  a 
provider  bill  the  employee  'or  the  balance'' 

A  provider  whose  tee  tor  service  is 
partially  paid  by  OWCP  as  a  result  of 
the  application  of  its  fee  schedule  or 
other  tests  for  reasonableness  in 
accordance  with  this  part  shall  not 
request  reimbursement  from  the 
employee  for  additional  amounts. 

(a)  Where  a  provider's  fee  for  a 
particular  service  or  procedure  is  lower 
to  the  general  public  than  as  provided 
by  the  schedule  of  maximum  allowable 
charges,  the  provider  shall  bill  at  the 
lower  rate.  A  fee  for  a  particular  service 
or  procedure  which  is  higher  than  the 
provider's  fee  to  the  general  public  for 
that  same  service  or  procedure  will  be 
considered  a  charge  "substantially  in 
excess  of  such  provider's  customary 
charges"  for  the  purposes  of  §  30.715(d). 

(b)  A  provider  whose  fee  for  service 
is  partially  paid  by  OWCP  as  the  result 
of  the  application  of  the  schedule  of 
maximum  allowable  charges  and  who 
collects  or  attempts  to  collect  from  the 
employee,  either  directly  or  through  a 
collection  agent,  any  amount  in  excess 
of  the  charge  allowed  by  OWCP.  and 
who  does  not  cease  such  action  or  make 
appropriate  refund  to  the  employee 
within  60  days  of  the  date  of  the 
decision  of  OWCP.  shall  be  subject  to 
the  exclusion  procedures  provided  by 
§30.715(hl 

Fxriusiuii  (it  t'l  (IV  idtTs 

tf  M  71')     What  are  the  grounds  tor 
encluding  a  provider  from  payment  under 
this  part? 

A  physician,  hospital,  or  provider  of 
medical  services  or  supplies  shall  be 
excluded  from  payment  under  this  part 
if  such  physician,  hospital  or  provider 
has: 

(a)  Been  convicted  under  any  criminal 
statute  of  fraudulent  activities  in 
cotmection  with  any  Federal  or  State   • 
program  for  which  payments  are  made 
to  providers  for  similar  medical, 
surgical  or  hospital  services,  appliances 
or  supplies; 

(b)  Been  excluded  or  suspended,  or 
has  resigned  in  lieu  of  exclusion  or 
suspension,  from  participation  in  any 
Federal  or  State  program  referred  to  in 
paragraph  (a)  of  this  section; 

(c)  Knowingly  made,  or  caused  to  be 
made,  any  false  statement  or 
misrepresentation  of  a  material  fact  in 
connection  with  a  determination  of  the 
right  to  reimbursement  under  this  part, 
or  in  connection  with  a  request  for 
payment; 

(d)  Submitted,  or  caused  to  be 
submitted,  three  or  more  bills  or 

requests  for  payment  within  a  12- 
month  period  under  this  subpari 
containing  charges  which  OWCP  finds 


to  be  substantially  in  excess  of  such 
provider's  customary  charges,  unless 
OWCP  finds  there  is  good  cause  for  the 
bills  or  requests  containing  such 
charges: 

(e)  Knowingly  failed  to  timely 
reimburse  employees  for  treatment, 
services  or  supplies  furnished  under 
this  subpart  and  paid  for  by  OWCP; 

(fl  Failed,  neglected  or  refused  on 
three  or  more  occasions  during  a  12- 
month  period  to  submit  full  and 
accurate  medical  reports,  or  to  respond 
to  requests  by  OWCP  for  additional 
reports  or  information,  as  required  by 
§30.700  of  this  part; 

(g)  Knowingly  furnished  treatment, 
services  or  supplies  which  are 
substantially  in  excess  of  the  employee's 
needs,  or  of  a  quality  which  fails  to  meet 
professionally  recognized  standards;  or 

(h)  Collected  or  attempted  to  collect 
from  the  employee,  either  directly  or 
through  a  collection  agent,  an  amount  in 
excess  of  the  charge  allowed  by  OWCP 
for  the  procedure  performed,  and  has 
failed  or  refused  to  make  appropriate 
refund  to  the  employee,  or  to  cease  such 
collection  attempts,  within  60  days  of 

th"  'lHt»  nf  tho  Hwi^inn  nf  OWCP 

§30  716     What  will  cause  OWCP  to 
automatically  exclude  a  physician  or  other 
provider  of  medical  services  and  supplies? 

(a)  ()VV(  ,P  sh.ill  aiilDinatii.all)  .-xi  nide 
a  physician,  hospital,  or  provider  of 
medical  services  or  supplies  who  has 
been  convicted  of  a  crime  described  in 

§  30.715(a),  or  has  been  excluded  or 
suspended,  or  has  resigned  in  lieu  of 
exclusion  or  suspension,  from 
participation  in  anv  program  as 
described  in  §  30.715(b). 

(b)  The  exclusion  applies  to 
participating  in  the  program  and  to 
seeking  payment  under  this  part  for 
services  performed  after  the  date  of  the 
entry  of  the  judgment  of  conviction  or 
order  of  exclusion,  suspension  or 
resignation,  as  the  case  may  be.  by  the 
court  or  agency  concerned.  Proof  of  the 
conviction,  exclusion,  suspension  or 
resignation  may  consist  of  a  copy 
thereof  authenticated  by  the  seal  of  the 
court  or  agency  concerned. 

§30  717     When  are  OWCP  s  exclusion 
procedures  initiated'' 

Upon  receipt  of  information 
indicating  that  a  physician,  hospital  or 
provider  of  medical  services  or  supplies 
(hereinafter  the  provider)  has  engaged  in 
activities  enumerated  in  paragraphs  (c) 
through  (h)  of  §  30.715,  the  Regional 
Director,  after  completion  of  inquiries 
he  or  she  deems  appropriate,  may 
initiate  procedures  to  exclude  the 
provider  from  participation  in  the 
EEOICPA  program.  For  the  purposes  of 


these  procedures,  "Regional  Director" 
may  include  any  officer  designated  to 

act  on  his  or  hnr  hrhalf 

§30.718  How  IS  a  provider  notified  of 
OWCP  s  intent  to  exclude  him  or  her? 

The  Regional  Director  shall  initiate 
the  exclusion  process  by  sending  the 
provider  a  letter,  by  certified  mail  and 
with  return  receipt  requested,  which 
shall  contain  the  following: 

(a)  A  concise  statement  of  the  grounds 
upon  which  exclusion  shall  be  based; 

(b)  A  summary  of  the  information, 
with  supporting  documentation,  upon 
which  the  Regional  Director  has  relied 
in  reaching  an  initial  decision  that 
exclusion  proceedings  should  begin; 

(c)  An  invitation  to  the  provider  to: 

(1)  Resign  voluntarily  from 
participation  in  the  EEOICPA  program 
without  admitting  or  denying  the 
allegations  presented  in  the  letter;  or 

(2)  Request  that  the  decision  on 
exclusion  be  based  upon  the  existing 

record  and  any  additional 
documentary  information  the  provider 
may  wish  to  furnish; 

(d)  A  notice  of  the  provider's  right,  in 
the  event  of  an  adverse  ruling  by  the 
Regional  Director,  to  request  a  formal 
hearing  before  an  administrative  law 
judge; 

(e)  A  notice  that  should  the  provider 
fail  to  answer  (as  described  in  §  30.719) 
the  letter  of  intent  within  30  calendar 
days  of  receipt,  the  Regional  Director 
may  deem  the  allegations  made  therein 
to  be  true  and  may  order  exclusion  of 
the  provider  without  conducting  any 
further  proceedings:  and 

(f)  The  name  and  address  of  the 
OWCP  representative  who  shall  be 
responsible  for  receiving  the  answer 
from  the  provider. 

§30  719  What  requirements  must  the 
provider  s  reply  and  OWCP  s  decision 
meef 

(a)  The  provider's  answer  shall  be  in 
writing  and  shall  include  an  answer  to 
OWCPs  invitation  to  resign  voluntarily. 
If  the  provider  does  not  offer  to  resign, 
he  or  she  shall  request  that  a 
determination  be  made  upon  the 
existing  record  and  any  additional 
information  provided. 

(b)  Should  the  provider  fail  to  answer 
the  letter  of  intent  within  30  calendar 
days  of  receipt,  the  Regional  Director 
may  deem  the  allegations  made  therein 
to  be  true  and  may  order  exclusion  of 
the  provider. 

(c)  By  arrangement  with  the  OWCP 
representative,  the  provider  inav  inspect 
or  request  copies  of  inforniatuui  m  the 
record  at  any  time  prior  to  the  Regional 
Director's  decision. 

(d)  The  Regional  Director  shall  issue 
his  or  her  decision  in  writing,  and  shall 


send  a  copy  of  the  decision  to  the 

provider  by  certified  mail,  return  receipt 
requested.  The  decision  shall  advise  the 
provider  of  his  or  her  right  to  request, 
within  30  days  of  the  date  of  the  adverse 
decision,  a  formal  hearing  before  an 
administrative  law  judge  under  the 
pr(x:edures  set  forth  in  §  30  720.  The 
filing  of  a  request  for  a  hearing  withm 
the  time  specified  shall  stay  the 
effecti\eness  of  th(!  decision  to  exclude 

§  30.720    How  can  an  excluded  provider 
request  a  hearing? 

A  request  for  a  hearing  shall  be  sent 
to  the  (JWCP  representative  named 
pursuant  to  §  30.718(f)  and  shall 
contain: 

(a)  A  concise  notice  of  the  issues  on 
which  the  provider  desires  to  give 
evidence  at  the  hearing; 

(b)  Any  request  for  a  more  definite 
statement  by  OWCP: 

(c)  Anv  request  for  the  presentation  of 
oral  argument  or  evidence:  and 

(d)  Any  request  for  a  certification  of 
questions  concerning  professional 
medical  standards,  medical  ethics  or 
medical  regulation  for  an  advisory 
opinion  from  a  competent  recognized 
professional  organization  or  Federal, 
State  or  local  regulatorv  body. 

§  30.721     How  are  hearings  assigned  and 
scheduled? 

(a)  If  the  designated  OWCP 
representativ  !•  receives  a  timely  request 
for  hearing,  the  OWCP  representative 
shall  refer  the  matter  to  the  Chief 
Administrative  Law  fudge  of  the 
Department  of  Labor,  who  shall  assign 
it  for  an  expedited  hearing.  The 
administrative  law  judge  assigned  to  the 
matter  shall  consider  the  request  for 
hearing,  act  on  all  requests  therein,  and 
issue  a  Notice  of  Hearing  and  Hearing 
Schedule  for  the  conduct  of  the  hearing. 
A  copy  of  the  hearing  notice  shall  be 
served  on  the  provider  by  certified  mail, 
return  receipt  requested.  The  Notice  of 
Hearing  and  Hearing  Schedule  shall 
include: 

(1)  A  ruling  on  each  item  raised  in  the 
request  for  hearing: 

(2)  A  schedule  for  the  prompt 
disposition  of  all  preliminary  matters, 
including  requests  for  more  definite 
statements  and  for  the  certification  of 
questions  to  advisory  bodies;  and 

(3)  A  scheduled  hearing  date  not  less 
than  30  days  after  the  date  the  schedule 
is  issued,  and  not  less  than  15  days  after 
the  scheduled  conclusion  of  preliminary 
matters,  provided  that  the  specific  time 
and  place  of  the  hearing  may  be  set  on 
10  days' notice. 

(b)  The  purpose  of  the  designation  of 
issues  is  to  provide  for  an  effective 
hearing  process.  The  provider  is  entitled 


to  be  heard  on  any  matter  placed  in 
issue  by  his  or  her  response  to  the 
.Notice  of  Intent  to  Exclude,  and  may 
designate  "all  issues"  for  purposes  of 
hearing  However,  a  specific  designation 
of  issues  IS  required  if  the  provider 
wishes  to  interpose  affirmative  defenses 
or  request  the  certification  of  tjuestions 
for  an  advisorv  opinion 

§30.722     How  are  advisory  opinions 
obtained? 

A  certification  of  a  request  for  an 
advisory  opinion  concerning 
professional  medical  standards,  medical 
ethics  or  medical  regulation  to  a 
competent  recognized  or  professional 
organization  or  Federal,  State  or  local 
regulatory  agency  may  be  made: 

(a)  As  to  an  issue  properly  designated 
by  the  provider,  in  the  sound  discretion 
of  the  administrative  law  judge, 
pro\-ided  that  the  request  will  not 
unduh'  delay  the  proceedings: 

(b)  By  OWCP  on  its  own  motion  either 
before  or  after  the  institution  of 
proceedings,  and  the  results  thereof 
shall  be  made  available  to  the  provider 
at  the  time  that  proce^edings  are 
instituted  or,  if  after  the  proceedings  are 
instituted,  within  a  reasonable  time  after 
receipt.  The  opinion,  if  rendered  by  the 
organization  or  agency,  is  advisor>'  only 
and  not  binding  on  the  administrative 
law  judge. 

§30.723  How  will  the  administrative  law 
judge  conduct  the  hearing  and  issue  the 
recommended  decision'' 

(a)  To  the  i^xtent  appropriate, 
proceedings  before  the  administrative 
law  judge  shall  be  governed  by  29  CFR 
part  18. 

(b)  The  administrative  law  judge  shall 
receive  such  relevant  evidence  as  may 
be  adduced  at  the  hearing.  Evidence 
shall  be  presented  under  oath,  orally  or 
in  the  form  of  written  statements.  The 
administrative  law  judge  shall  consider 
the  Notice  and  Response,  including  all 
pertinent  documents  accompanying 
them,  and  may  also  consider  any 
evidence  which  refers  to  the  provider  or 
to  any  claim  with  respect  to  which  the 
provider  has  provided  medical  services, 
hospital  ser\  ices,  or  medical  services 
and  supplies,  and  such  other  evidence 
as  the  administrative  law  judge  may 
determine  to  be  necessary  or  useful  in 
evaluating  the  matter. 

(c)  All  hearings  shall  be  recorded  and 
the  original  of  the  complete  transcript 
shall  become  a  permanent  part  of  the 
official  record  of  the  proceedings. 

(d)  In  conjunction  with  the  hearing, 
the  administrative  law  judge  may: 

(1)  Administer  oaths:  and 

(2)  Examine  witnesses. 

(e)  At  the  conclusion  of  the  hearing, 
the  administrative  law  judge  shall  issue 


a  written  decision  and  cause  it  to  be 
served  on  all  parties  to  the  proceeding, 

their  representatives  and  OWCP 

§30,724     How  can  a  party  request  review 
by  OWCP  ot  the  administrative  i8v»  luOge  s 
recommended  decision? 

lai  .^nv  parly  adversely  affected  or 
aggrieved  by  the  decision  of  the 
administrative  law  judge  may  file  a 
petition  for  discretionan."  review  with 
the  Director  for  Energy  Employees 
Occupational  Illness  Compensation 
within  30  days  after  issuance  of  such 
decision.  The  administrative  law  judge's 
decision,  however,  shall  be  effective  on 
the  date  issued  and  shall  not  be  stayed 
except  upon  order  of  the  Director. 

(b)  Review  by  the  Director  for  Energy 
Employees  Occupational  Illness 
Compensation  shall  not  be  a  matter  of 
right  but  of  the  sound  discretion  of  the 
Director. 

(c)  Petitions  for  discretionary  review 
shall  be  filed  only  upon  one  or  more  of 
the  following  grounds: 

(1)  A  finding  or  conclusion  of  material 
fact  is  not  supported  by  substantial 
evidence; 

(2)  A  necessary  legal  conclusion  is 
erroneous; 

(3)  The  decision  is  contrary  to  law  or 
to  the  duly  promulgated  rules  or 
decisions  of  OWCP; 

(4)  A  substantial  question  of  law, 
policy,  or  discretion  is  involved;  or 

(5)  A  prejudicial  error  of  procedure 
was  committed. 

(d)  Each  issue  shall  be  separately 
numbered  and  plainly  and  concisely 
stated,  and  shall  be  supported  by 
detailed  citations  to  the  record  when 
assignments  of  error  are  based  on  the 
record,  and  by  statutes,  regulations  or 
principal  authorities  relied  upon. 
Except  for  good  cause  shown,  no 
assignment  of  error  by  any  part\'  shall 
rely  on  any  question  of  fact  or  law  upon 
which  the  administrative  law  judge  had 
not  been  afforded  an  opportimity  to 
pass. 

(e)  A  statement  in  opposition  to  the 
petition  for  discretionary  review  may  be 
filed,  but  such  filing  shall  in  no  way 
delay  action  on  the  petition. 

(f)  If  a  petition  is  granted,  review  shall 
be  limited  to  the  questions  raised  by  the 
petition. 

(g)  A  petition  not  granted  within  20 
days  after  receipt  of  the  petition  is 
deemed  denied. 

§  30  725     What  are  the  etiecis  o'  non- 
automatic  exclusion? 

laj  OWCP  shall  give  notice  of  the 
exclusion  of  a  physician,  hospital  or 
provider  of  medical  services  or  supplies 
to: 

(1)  All  OWCP  district  offices; 
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(2)  CMS;  and 

(3)  All  employees  who  are  known  to 
have  had  treatment,  services  or  supplies 
from  the  excluded  provider  within  the 
six-month  period  immediately 
preceding  the  order  of  exclusion. 

(b)  Notwithstanding  any  exclusion  of 
a  physician,  hospital,  or  provider  of 
medical  services  or  supplies  under  this 
subpart,  OWCP  shall  not  refuse  an 
employee  reimbursement  for  any 
otherwise  reimbursable  medical 
treatment,  service  or  supply  if: 

(1)  Such  treatment,  service  or  supply 
was  rendered  in  an  emergency  by  an 
excluded  physician;  or 

(2)  The  employee  could  not 
reasonably  have  been  expected  to  know 
of  such  exclusion. 

(c)  An  employee  who  is  notified  that 
his  or  her  attending  physician  has  been 
excluded  shall  have  a  new  right  to  select 
a  qualified  physician. 


§  iO  "26     How 
rpinstated'' 


can  an  excluded  provider  be 


I, I,  li  <i  physician,  hospital,  or  provider 
of  medical  services  or  supplies  has  been 
automatically  excluded  pursuant  to 
§  30.716,  the  provider  excluded  will 
automatically  be  reinstated  upon  notice 
to  OWCP  that  the  conviction  or 
exclusion  which  formed  the  basis  of  tht 
automatic  exclusion  has  bfi  :;  ,-  \'  r  ■  ! 
or  withdrawn.  However,  an  aatmatu 
reinstatement  shall  not  preclude  OWCP 
from  instituting  exclusion  proceedings 
based  upon  the  underlying  facts  of  the 
matter.     ' 

(b)  A  physician,  hospital,  or  provider 
of  medical  services  or  supplies  excluded 
from  participation  as  a  result  of  an  order 
issued  pursuant  to  this  subpart  may 
apply  for  reinstatement  one  year  after 
the  entry  of  the  order  of  exclusion, 
unless  the  order  expressly  provides  for 
a  shorter  period.  An  application  for 
reinstatement  shall  be  addressed  to  the 
Director  for  Energy  Employees 
Occupational  Illness  Compensation,  and 
shall  contain  a  concise  statement  of  the 


basis  for  the  application.  The 
application  should  be  accompanied  by 
supporting  documents  and  affidavits. 

(c)  A  request  for  reinstatement  may  be 

acconijMMiiMl  [!\   ,  M-.^i.-^t  for  oral 
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•  ■■■  ;   r  for  Energy  Employees 
1  Illness  Compensation 
shall  unit !  njuiitatement  only  in 
instances  where  such  reinstatement  is 
clearly  consistent  with  the  goal  of  this 
subpart  to  protect  the  EEOICPA  program 
against  fraud  and  abuse.  To  satisfy  this 
requirement  the  provider  must  provide 
reasonable  assurances  that  the  basis  for 
the  exclusion  will  not  be  repeated. 

Signed  at  Washington.  DC,  this  13th  day  of 

Dft  t-mber.  2002. 

I  i.iiiit'  I     (  h.io. 

Secretary  of  Labor. 

(Lo  ii,„    n)_iiH4i  i-'ii"r|  12-24-02;  3:45  am] 
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Part  III 

Department  of 
Defense 

Department  of  the  Arm\ .  (  orps  of 
Engineers 

33  CFR  Part  334 

I  nited  States  Navy  Restricted    \r-ta. 

C  (X)per  River  and  TribuLaries.   Naval 

V^eapons  Station  (  harleston,  t  harlesion. 

SC;  Proposed  Rule 


m*n2 


li'dfi.il  K»'«'ist.i    Vol.  67,  No.  248 /Thursday.  December  26,  20 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army   Corps  of 
Engineers 

33  CFR  Part  334 

United  States  Navy  Restricted  Area, 
Cooper  River  and  Tributaries  Naval 
Weapons  Station  Charleston. 
Charleston   SC 

AGENCv:  United  States  Army  Corps  of 
1  .  rs.  DoD. 

ACTION   Notice  of  proposed  rulemaking 
and  request  for  comments. 

SUMMARY:  The  Corps  of  Engineers  is 
proposing  to  amend  existing  regulations 
to  expand  the  authority  of  the 
Commander,  Naval  Weapons  Station 
Charleston,  to  restrict  passage  of 
watercraft  and  vessels  within  currently 
designated  restricted  areas  in  the  Cooper 
River  and  its  tributaries  in  the  vicinity 
of  the  Naval  Weapons  Station  in 
Charleston,  South  Carolina.  The 
purpose  of  the  proposed  change  is  to 
provide  effective  security  in  the  area  of 
the  Naval  Weapons  Station. 
DATES  Written  comments  must  be 
!  i    n  nr  before  January  27,  2003. 

AOOHESSfcS  .Send  comments  to  U.  S. 
Army  Corps  of  Engineers,  ATTN: 
CECW-OR.  441  G  Street,  NW.. 
Washington.  DC  20314-1000. 

Fr)H  FUHIHEH  INFORMATION  CONTACT:  Mr. 

1  i,iiiK  iwiii.  li.  i  1.  .i>Uj...ii;i.i  ,  i\i  f,alatory 
Branch.  Washington,  DC  at  (202)  761- 
4618,  or  Mr.  Nathaniel  Ball,  Corps  of 
Engineers,  Charleston  District,  at  (843) 
329-8044. 

SUPPi  FMFNTAHv  INFORMATION;  Pursuant 
to  It  II   -  of  the 

Rivers  and  Harbors  Act  of  1917  (40  Stat 
266;  33  U.S.C.  1)  and  Chapter  XIX,  of 
the  Army  Appropriations  Act  of  1919 
(40  Stat  892;  33  U.S.C.  3)  the  Corps 
proposes  to  modify  restricted  area 
regulations  in  33  CFR  334.460(b)(6)  to 
expand  the  authority  to  restrict  the 
passage  of  watercraft  and  vessels  within 
one  of  the  currently  designated 
restricted  areas  in  the  Cooper  River  and 
its  tributaries  in  the  vicinity  of  the 


Naval  VVudpuns  station  in  t.hdiieston. 
South  Carolina.  The  boundaries  of 
restricted  areas  and  danger  zones 
identified  in  33  CFR  334.460(a)  are 
unchanged.  The  regulation  at  33  CFR 
334.460(b)(6)  would  be  modified  to 
include  restricted  area  (a)(8)  of  section 
334.460.  The  new  regulation  will  allow 
this  area  to  be  closed  in  the  interest  of 
national  security  at  the  discretion  of  the 
Commanding  Officer  of  the  Naval 
Weapons  Station,  until  such  time  as  he/ 
she  determines  such  restrictions  may  be 
terminated. 

Pro<  fdviral  Roquiremrnts 

li  /tr-iirtv  (  iiiir-i  L\ti_  iijivf  Order  12866 

This  proposed  rule  is  issued  with 
respect  to  a  military  function  of  the 
Defense  Department  and  the  provisions 
of  Executive  Order  12866  do  not  apply. 

b.  Review  Under  the  Regulatory 
Flexibility  Act 

These  proposed  rules  have  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (Public  Law  9&-354) 
which  requires  the  preparation  of  a 
regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  [i.e..  small 
businesses  and  small  Governments). 
The  Corps  expects  that  the  economic 
impact  of  the  establishment  of  this 
restricted  area  would  have  practically 
no  impact  on  the  public,  no  anticipated 
navigational  hazard  or  interference  with 
existing  waterway  traffic  and 
accordingly,  certifies  that  this  proposal 
if  adopted,  will  have  no  significant 
economic  impact  on  small  entities. 

c.  Review  Under  the  National 
Environmental  Policy  Act 

An  environmental  assessment  has 
been  prepared  for  this  action.  We  have 
concluded,  based  on  the  minor  nature  of 
the  proposed  additional  restricted  area 
regulations,  that  this  action,  if  adopted, 
will  not  have  a  significant  impact  to  the 
quality  of  the  human  environment,  and 
preparation  of  an  environmental  impact 
statement  is  not  required.  The 
environmental  assessment  may  be 


reviewed  at  the  District  nffirr  listnd  it 
the  end  of  FOR  FURTHER  INFORMATION 
CONTACT  ,ibove. 

d.  Unfunded  Mandates  Act 

This  proposed  rule  does  not  impose 
an  enforceable  duty  among  the  private 
sector  and,  therefore,  is  not  a  Federal 
private  sector  mandate  and  is  not 
subject  to  the  requirements  of  Section 

202  or  205  of  the  Unfundtd  Mamittes 
Act.  We  have  also  found  umlir  Si(  tioii 

203  of  the  Act,  that  small  Governments 
will  not  be  significantly  and  uniquely 
affected  by  this  rulemaking 

list  1)1  Subifil.s  in   VA  (IK  Fart  M4 

Danger  zones.  Marine  safety, 
Restricted  areas.  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Corps  of  Engineers 
proposes  to  amend  33  r^K  jMPt  334,  as 

fnlldws: 

PART  334— DANGER  ZONES  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266;  (33  U.S.C.  1)  and 
40  Stat.  892;  (33  U.S.C.  3). 

2.  Amend  §334.460  by  revising 
paragraph  (b)(6)  to  read  as  follows: 

§  334  460     Coop)er  River  and  tributaries  at 
Charleston.  SC 
***** 

(b)  *   *   * 

(6)  In  the  interest  of  National  Security, 
Commanding  Officer,  U.S.  Naval 
Weapons  Station,  Charleston,  SC  may, 
at  his/her  discretion,  restrict  passage  of 
persons,  watercraft,  and  vessels  in  the 
areas  described  in  paragraphs  (a)(7), 
(a)(8),  and  (a)(ll)  of  this  section  until 
such  time  as  he/she  determines  such 
restriction  may  be  terminated. 
***** 

Dated:  December  17.  2002. 
Lawrence  A.  Lang, 

Acting  Chief.  Operations  Division,  Directorate 
of  Civil  Works. 
IFR  Dnr   02-32458  Filed  12-24-02;  8:45  am] 
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Part  IV 


Department  of 
Education 

office  of  Special   Fducatioii   and 
Rehabilitative   Ser\ices:   National   Insliuite 
on  DisabilitA    and  Rehabiliiatitm   Rc*»i  arc  h: 
Final  Priorin    on  Allernaii\c   liiiancing 
Program    lechnical   Assistance   (AlFIAj 
and  Notice  Inviting  Applicatit>ns  lor 
Fiscal  Year  2003:   Notices 
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DEPARTMENT  OF  EDUCATION 

Final  Priority  on  Alternative  Financing 
Program  Tectinical  Assistance 
(AFPTA)  under  Title  III  ot  the  Assistive 
Technology  Act  of  1998 

AGENCY;  .\dtiuiial  Institute  on  Disability 

and  Rehabilitation  Research  (NIDRR). 

Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  final  priority. 

■NUMMARY:  The  Assistant  Secretary  for 
Sp».i.ial  Education  and  Rehabilitative 
Services  announces  a  final  priority  on 
Alternative  Financing  Program 
Technical  Assistance  (AFPTA)  under 
title  III  of  the  Assistive  Technology  Act 
(AT  Act)  of  1998  that  is  administered  by 
the  National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR).  The 
Assistant  Secretary  may  use  this  priority 
for  competitions  in  FY  2003  and  in  later 
years.  We  take  this  action  to  focus 
research  attention  on  an  identified 
national  need.  We  intend  this  priority  to 
provide  information  and  technical 
assistance  to  States  and  outlying  areas 
participating  in  or  interested  in 
partici[)atiiit?  in  the  AFP. 
EFFECTIVE  date:  This  priority  is  effective 
January  ^7.  ^Uii  ' 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Cohen.  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW.. 
Room  3420,  Switzer  Building, 
Washington,  DC  20202-2645. 
Telephone:  (202)  205-5666  or  via  the 
Internet:  caroI.cohen@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TTY),  you  may  call 
the  TTY  number  at  (202)  205^475. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  {e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  Fupthfr  INFORMATION 
CONTACT. 

SUPPLEMENTAHV  INFORMATION 
l)fs(  nptinll  i>\  Ihr    Mtflll.itive 

I  iium  111'.;  I'lom.uii  I  iM  hmcal 
Assistant  f  Pmyiain  i  AM'IA) 

Title  111  of  the  AT  Act  established  an 
Alternative  Financing  Program  (AFP), 
which  pays  part  of  the  cost  for  the  States 
and  outlying  areas  to  establish  or 
maintain  alternative  financing  projects 
to  increase  access  to  assistive 
technology  (AT)  for  individuals  with 
disabilities.  The  purpose  of  the  AFPTA 
is  to  provide  information  and  technical 
assistance  to  States  and  outlying  areas 
participating  in  the  AFP.  Public  or 
private  agencies  and  organizations, 
including  institutions  of  higher 


education,  are  tne  entitu-s  fiigibit-  im  an 
AFPTA  grant  award. 

This  priority  reflects  issues  discussed 
in  the  New  Freedom  Initiative  (NFI)  and 
NlDRR's  Long-Range  Plan  (the  Plan). 
The  NFI  can  be  accessed  on  the  Internet 
at:  http://www.  whitehouse.gov/news/ 
freedominitiative/ freedominiative.html. 

The  Plan  can  be  accessed  on  the 
Internet  at:  http://www.ed.gov/offices/ 
OSERS/NIDRR/Products. 

We  published  a  notice  of  proposed 
priority  (NPP)  for  the  Alternative 
Financing  Mechanisms  Program  (AFP) 
in  the  Federal  Register  on  August  8, 
2002  (67  FR  51744).  Except  for  minor 
revisions  there  are  no  differences 
between  the  notice  of  proposed  priority 
(NFP)  and  this  notice  of  final  priority 
(NFPi 

Analysis  ol  Lommenls  and  (  hanges 

In  response  to  our  invitation  in  the 
NPP.  no  parties  submitted  comments  on 
the  proposed  priority. 

The  background  for  the  priority  was 
published  in  the  NPP. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  this  priority,  we  invite  applications 
through  a  notice  in  the  Federal  Register. 

When  inviting  applications  we 
designate  the  priority  as  absolute, 
competitive  preference,  or  invitational. 
The  effect  of  each  type  of  priority 
follows: 

Absolute  priority:  Under  an  absolute 
priority,  we  consider  only  applications 
that  meet  the  priority  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority: 
Under  a  competitive  preference  priority, 
we  give  competitive  preference  to  an 
application  by  either  (1)  awarding 
additional  points,  depending  on  how 
well  or  the  extent  to  which  the 
application  meets  the  priority  (34  CFR 
75.105(c)(2)(i));  or  (2)  selecting  an 
application  that  meets  the  priority  over 
an  application  of  comparable  merit  that 
does  not  meet  the  priority  (34  CFR 
75.105(c)(2)(ii)). 

Invitational  priority:  Under  an 
invitational  priority,  we  are  particularly 
interested  in  applications  that  meet  the 
invitational  priority.  However,  we  do 
not  give  an  application  that  meets  the 
priority  a  competitive  or  absolute 
preference  over  other  applications  (3^ 
CFR  75.105(c)(1)). 

Statutory  Priority 

As  required  by  section  306(a)  of  the 
AT  Act.  the  AFPTA  project  must: 

(a)  Provide  assistance  to  States 
preparing  applications  for  the  AFP; 

(b)  Assist  States  to  develop  and 
implement  the  AFP:  and 


(c)  Provide  any  other  information  and 
technical  assistance  (TA)  the  Assistant 
Secretary  determines  to  be  appropriate 
to  assist  States  to  achieve  the  objectives 
of  AFP. 

Priority 

In  addition  to  the  statutory  priority, 
NIDRR  is  particularly  interested  in 
having  the  AFPTA  collect,  analyze, 
compile,  and  report  data  provided  by 
the  AFP  projects.  AFP  projects  currently 
report  data  using  an  instrument  that  was 
developed  and  implemented  to  assist 
the  State  grantees  with  their  data 
collection  obligations.  NIDRR  will 
provide  this  instrument  to  the  grantee 
upon  receipt  of  award.  The  AFPTA 
must: 

(1)  Collect  data  from  the  AFP  projects 
and  assist  the  projects  in  this  effort; 

(2)  Propose  strategies  for  reviewing 
the  AFP  data  collection  instrument  to 
determine  what  modifications  should  be 
made  to  improve  its  usability,  reliability 
and  validity  and  suggest  strategies  to 
facilitate  and  expedite  the  collection  of 
uniform  annual  data  from  the  AFP 
projects; 

(3)  Provide  technical  assistance  to  the 
State  grantees  on  the  data  collection 
instrument  that  will  support  and 
improve  the  data  collection  efforts  of  the 
States; 

(4)  Provide  technical  assistance  and 
training  to  State  grantees  on  data 
collection  strategies  that  will  improve 
the  quality  of  the  data  collected;  and 

(5)  Through  the  technical  assistance 
activities  conducted  under  this  priority, 
the  project  shall  prepare  a  report  on  the 
activities  funded  under  this  Title.  The 
report  shall  include  the  following:  (a) 
The  type  of  alternative  financing 
mechanisms  used  by  each  State  and  the 
community-based  organization  with 
which  each  State  entered  into  a 
contract,  under  the  program;  and  (b)  the 
amount  of  assistance  given  to 
consumers  through  the  program. 
Additionally,  the  consumers  should  be 
classified  by  age.  gender,  type  of 
disability,  type  of  assistive  technology 
device  or  assistive  technology  service 
financed  through  the  program, 
geographic  distribution  within  the  State, 
and  whether  the  consumers  are  part  of 
an  underrepresented  population  or  rural 
population.  An  executive  summary 
should  be  prepared  which  includes  a 
description  of  data  collection 
procedures  utilized,  an  analysis  of  the 
aggregated  States'  data  and  a  discussion 
(if  tronHs 

Intergovernint'iital  Kcvie w 

This  program  is  not  subject  to 
Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79. 


Applicable  Program  Regulations:  34 
CFR  part  350. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
i' irtable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site:  http:// 
www.ed.gov/legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  ft^e.  at  1- 
888-293-6498:  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  acxes.s  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.gov/natxi/ 
index.html. 

I'niui.nn   \iJlhority:  29  U.S.C.  3056. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.224C,  Alternative  Financing 
Program.) 

Dated:  December  19.  2002. 
Robert  H.  Pasternack, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Ser\'ices. 

[FR  Dor;  02-;?2.'j75  Filed  12-24-02;  8:45  ami 

BILLING  CODE   40OO-01-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No     84  224C] 

Office  of  Special  Education  and 
Rehabilitative  Services;  National 
Institute  on  Disability  and 
Rehabilitation  Research- Alternative 
Financing  Program  Technical 
Assistance  (AFPTA):  Notice  Inviting 
Applications  for  Fiscal  Year  (FY)  2003 

\ottf  /o  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  you  need  to  apply  for  a 
grant  under  this  competition. 

Purpose  of  the  Program:  The  purpose 
of  the  AFPTA  is  to  award  a  grant  to  a 
public  or  private  agency  or  organization 
to  provide  information  and  technical 
assistance  to  States  participating  in  or 
interested  in  participating  in  the 
Alternative  Financing  Program  (AFP). 

For  FY  2003.  the  competition  for  one 
new  award  focuses  on  projects  designed 
to  meet  the  priority  described  in  the 
PRIORITY  section  of  this  application 


notice.  We  intend  this  priority  to 
provide  technical  assistance  to  the 
States  and  outlying  areas  to  establish  or 
maintain  alternative  financing  projects 
to  increase  access  to  assistive 
technology  (AT)  services  and  devices  for 
individuals  with  disabilities  of  all  ages. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  this  grant  are  States:  public  or 
private  agencies,  including  for-profit 
agencies;  public  or  private 
organizations,  including  for-profit 
organizations:  institutions  of  higher 
education;  and  Indian  tribes  and  tribal 
organizations  with  sufficient 
documented  experience,  expertise,  and 
capacity  to  assist  States  in  the 
development  and  implementation  of  the 
Alternative  Financing  Program  carried 
out  under  Title  III  of  the  AT  Act. 

Applications  Available:  December  26, 
2002. 

Deadline  for  Transmittal  of    - 
Applications:  January'  27,  2003. 

Maximum  Award  Amount:  $727,000 
for  year  one:  $304,000  for  year  two  and. 
$304,000  for  year  three  based  on  the 
availability  of  future  appropriations. 

Note:  We  will  reject  any  application  that 
proposes  a  budget  exceeding  the  maximum 
amount  for  each  of  the  three  12  month  budget 
periods. 

Estimated  Number  of  Awards:  1. 
Project  Period:  Up  to  36  months. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice.  Years  two  and  three 
are  subject  to  the  availability  of  appropriation 
for  this  program. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR). 
34  CFR  parts  74,  75.  77,  80.  81.  82.  85. 
86  and  97. 

Priority 

This  competition  focuses  on  projects 
designed  to  meet  the  Alternative 
Financing  Program  Technical 
Assistance  (AFPTA)  priority  in  the 
notice  of  final  priority  for  this  program, 
puhli'^hfti  elsewhere  in  this  issue  of  the 
Federal  Register. 

For  FY  2003,  this  priority  is  an 
absolute  priority.  Under  34  CFR 
75.105(c)(3),  we  consider  only 
applications  that  meet  this  priority. 

Selection  Criteria 

We  use  the  following  selection  criteria 
to  evaluate  applications  under  this 
program  (See  34  CFR  75.210).  The 
maximum  score  for  all  of  these  criteria 
is  100  points.  The  maximum  score  for 
each  criterion  is  indicated  in 
parentheses. 

(a)  Significance  (10  points  total). 

(1)  The  Secretary  considers  the 
significance  of  the  proposed  project;  and 


(2)  In  determining  the  significance  of 
the  proposed  project,  the  Secretary 
considers  the  extent  to  which  the  results 
of  the  proposed  project  are  to  be 
disseminated  in  ways  that  will  enable 
others  to  use  the  information  or 
strategies. 

(b)  Quality  of  the  project  design  (25 
points  total). 

(1 )  The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project;  and 

(2)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  follovkring 
factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable  (8  points). 

(ii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs  (8  points). 

(iii)The  extent  to  which  the  proposed 
project  represents  an  exceptional 
approach  to  the  priority  or  priorities 
established  for  the  competition  (6 
points). 

(iv)  The  extent  to  which  the  proposed 
project  will  be  coordinated  with  similar 
or  related  efforts,  and  with  other 
appropriate  community.  State,  and 
Federal  resources  (3  points). 

(c)  Quality  of  project  services  (15 
points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  services  to  be  provided  by 
the  proposed  project; 

(2)  In  determining  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretary'  considers  the 
quality  and  sufficiency  of  strategies  for 
ensuring  equal  access  and  treatment  for 
eligible  proposed  project  participants 
who  are  members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability  (5  points);  and 

(3)  In  addition,  the  Secretary' 
considers  the  following  factors: 

(i)  The  extent  to  which  the  ser\'ices  to 
be  provided  by  the  proposed  project  are 
appropriate  to  the  needs  of  the  intended 
recipients  or  beneficiaries  of  those 
services  (5  points). 

(ii)  The  extent  to  which  the  technical 
assistance  services  to  be  provided  by  the 
proposed  project  involve  the  use  of 
efficient  strategies,  including  the  use  of 
technology,  as  appropriate,  and  the 
leveraging  of  non-project  resources  (5 
points). 

(d)  Quality  of  project  personnel  (15 
points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project; 


'H'Ht) 
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(2)  In  determining  tliu  quality  ul 
proposed  project  personnel,  the 
Secretary  considers  the  extent  to  which 
the  applicant  encourages  applications 
for  employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability  (5  points);  and 

(3)  In  addition,  the  Secretary' 
considers  the  following  factors: 

(i)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal  investigator 
(5  points). 

(ii)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel  (5  points). 

(e)  Adequacy  of  resources  (15  points 
total). 

(1)  The  Secretary  considers  the 
adequacy  of  resources  for  the  proposed 
project. 

(2)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  adequacy  of  support,  including 
facilities,  equipment,  supplies,  and 
other  resources,  from  the  applicant 
organization  or  the  lead  applicant 
organization  (8  points). 

(ii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project  (7  points). 

(fj  Quality  of  the  management  plan 
(10  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  management  plan  for  the 
proposed  project. 

(2)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors; 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  time  lines,  and 
milestones  for  accomplishing  project 
tasks  (5  points). 

(ii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project  (5  points). 

(g)  Quality  of  the  project  evaluation 
(10  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project. 

(2)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 


uutcumes  ul  tne  proposed  prujeut  (5 
points). 

(ii)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible  (5  points). 

\pplication  Forms  and  Instructions 

.  ..l:  Appendix  to  this  notice  contains 
forms  and  instructions,  a  statement 
regarding  estimated  public  reporting 
burden,  and  various  assurances  and 
certifications.  Please  organize  the  parts 
and  additional  materials  in  the 
following  order: 

•  Part  1:  Application  for  Federal 
Assistance  (ED  424  (Exp.  11/30/2004)) 
and  instructions. 

•  Part  II:  Budget  Form — Non- 
Construction  Programs  (ED  524)  and 
instructions  and  definitions. 

•  Part  III:  Application  Narrative. 

•  Part  IV:  Additional  Materials 

•  Estimated  Public  Reporting  Burden. 

•  Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

•  Certification  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Work-Place  Requirements  (ED  Form  80- 
0013). 

•  Certification  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
instructions. 

Note:  ED  Form  GCS-014  is  intended  for  the 
use  of  primary  participants  and  should  not  be 
transmitted  to  the  Department. 

•  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable)  and 
instructions;  and  Disclosure  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

If  you  apply  in  paper  format,  you  may 
submit  information  on  a  photocopy 
copy  of  the  application  and  budget 
forms,  the  assurances,  and  the 
certifications.  However,  the  application 
form,  the  assurances,  and  the 
certifications  must  each  have  an  original 
signature.  We  will  not  award  a  grant 
unless  we  have  received  a  completed 
application  form. 

Application  Procedures 

You  have  a  choice  of  submitting  your 
applications  either  in  a  paper  copy  or 
electronic  copy 

The  Secretary  may  reject  without 
consideration  or  evaluation  any 
application  that  proposes  a  project 
funding  level  that  exceeds  the  stated 
maximum  award  amount  per  yearJSee 
34  CFR  75.104(b)). 


The  Secretary  strongly  recommends 
the  following: 

(1)  A  one-page  abstract; 

(2)  An  Application  Narrative  {i.e.,  Part 
III  that  addresses  the  selection  criteria 
that  will  be  used  by  reviewers  in 
evaluating  individual  proposals)  of  no 
more  75  numbered,  double-spaced  (no 
more  than  3  lines  per  vertical  inch)  8.5' 
X  1 1"  pages  (on  one  side  only)  with  one 
inch  margins  (top.  bottom,  and  sides). 
The  application  narrative  page  limit 
recommendation  does  not  apply  to:  Part 
1 — the  electronically  scannable  form; 
Part  II — the  budget  section  (including 
the  narrative  budget  justification);  and 
Part  IV — the  assurances  and 
certifications;  and 

(3)  A  font  no  smaller  than  a  12-point 
font  and  an  average  character  density  no 
greater  than  14  characters  per  inch. 

If  you  want  to  apply  for  a  grant  and 
be  considered  for  funding,  you  must 
meet  the  following  deadline 
nK}uiremenfs 


Instructions  tor  I  rdnsmittai  ot 
Appiii  alums 

Note:  Some  of  the  pro<;edures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Prot:edure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553  (b)  (A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Fr(ijp(  t  for  Electronic  Submission 
ot  Applications 

In  Fiscal  Year  2003,  the  U.S. 
Department  of  Education  is  continuing 
to  expand  its  pilot  project  for  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  The  Alternative  Financing 
Program  Technical  Assistance  (AFPTA) 
(CFDA  No.  84.224C)  is  one  of  the 
programs  included  in  the  pilot  project. 
If  you  are  an  applicant  under  the 
AFPTA.  you  may  submit  your 
application  to  us  in  either-electronic  or 
paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application)  portion  of  the  Grant 
Administration  and  Payment  System 
(GAPS).  Users  of  e-Application  will  be 
entering  data  on-line  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copy  of  a  grant  application  to  us. 
If  you  participate  in  this  voluntary  pilot 
project  by  submitting  an  application 


electronically,  the  data  you  enter  on-line 
will  be  saved  into  a  database.  We 
request  your  participation  in  e- 
Application.  Wo  shall  ccjntinue  to 
evaluate  its  success  ajid  solicit 
suggestions  for  improvement. 

If  you  participate  in  e-Application. 
please  note  the  following 

•  Your  participation  is  voluntary 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
cipplication  in  electronic  format,  nor 
vviii  wo  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
ontor  the  o-Appiication  system,  you  will 
find  information  about  its  hours  of 
operation. 

•  You  may  submit  all  documents 
electrnnicallv.  including  the 
Application  for  Ft'doral  .Assistance  (ED 
424),  Budgot  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications 

•  .-Xftor  vou  electronically  submit 
your  application,  vou  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

(1)  Print  ED  424  from  the  e- 
Application  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/Award  number  in  the 
upper  right  hand  corner  of  the  hard 
copy  signature  page  of  the  ED  424, 

(4)  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  AFPTA  diui  you  are  prevented  from 
submitting  your  application  on  the 
closing  date  because  the  e-Application 
system  is  unavailable,  we  will  grant  you 
an  extension  of  one  business  day  in 
order  to  transmit  your  application 
electronically,  by  mail,  or  by  hand 
delivery.  For  us  to  grant  this 
extension — 

(1)  You  must  be  a  registered  user  of 
e-Application.  and  have  initiated  an  e- 
Application  for  this  competition;  and 

(2)(a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  and  3:30  p.m.. 
Washington.  DC  time,  on  the  deadline 
date;  or 


(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is. 
for  any  period  of  time  between  3:30  and 
4:30  p  m..  Washington,  DC  time)  on  the 
deadline  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-CR.A.NTS  help  desk  at  l-bbb-336- 
8930. 

You  may  access  the  electronic  grant 
application  for  the  AFPTA  at:  http://e- 
grants.ed.gov. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  elsewhere  in  this  notice. 

If  you  want  to  apply  for  a  grant  and 
be  considered  for  funding,  you  must 
meet  the  following  deadline 
requirements: 

(A)  If  You  Send  Your  Application  by 
Mail:  You  must  mail  the  original  and 
two  copies  of  the  application  on  or 
before  the  deadline  date.  To  help 
expedite  our  review  of  your  application, 
we  would  appreciate  your  voluntarily 
including  an  additional  seven  copies  of 
your  application.  Mail  your  application 
to:  U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(CFDA  #  84  224C).  7th  &  D  Streets,  SW.. 
Room  3671.  Regional  Office  Building  3, 
Washington,  DC  20202-4725. 

You  must  show  one  of  the  following 
as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

If  you  mail  an  application  through  the 
U.S.  Postal  Service,  we  do  not  accept 
either  of  the  following  as  proof  of 
mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

(B)  //  Vou  Deliver  Your  Application  by 
Hand:  You  or  your  courier  must  hand 
deliver  the  original  and  two  copies  of 
the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  or  before  the 
deadline  date.  To  help  expedite  our 
review  of  your  application,  we  would 
appreciate  your  voluntarily  including  an 
additional  seven  copies  of  your 
application.  Deliver  your  application  to: 
U.S.  Department  of  Education. 


Application  Control  Center.  Attention: 
(CFDA  #  84.224C),  7th  &  D  Streets.  SW., 
Room  3671,  Regional  Office  Building  3, 
Washington.  DC  20202-4725. 

The  Application  Control  Center 
accepts  application  deliveries  daily 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  DC  time),  except 
Saturdays,  Sundays,  and  Federal 
holidays.  The  Center  accepts 
application  deliveries  through  the  D 
Street  entrance  only.  A  person 
delivering  an  application  must  show 
identification  to  enter  the  building. 

(C)  //  You  Submit  Your  Application 
Electronically:  You  must  submit  your 
grant  application  through  the  Internet 
using  the  software  provided  on  the  e- 
Grants  Web  site  {http://e-grants.ed.gov) 
by  4:30  p.m.  (Washington,  DC  time)  on 
the  deadline  date. 

The  regular  hours  of  operation  of  the 
e-Grants  Web  site  are  6:00  a.m.  until 
12:00  midnight  (Washington.  DC  time) 
Monday-Friday  and  6:00  a.m.  until  7:00 
p.m.  Saturdays.  The  system  is 
unavailable  on  the  second  Saturday  of 
every  month,  Sundays,  and  Federal 
holidays.  Please  note  that  on 
Wednesdays  the  Web  site  is  closed  for 
maintenance  at  7:00  p.m.  (Washington, 
DC  time). 

Notes: 

(1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  you 
should  check  with  your  local  post 
office. 

(2)  If  you  send  your  application  by 
mail  or  if  you  or  your  courier  deliver  it 
by  hand,  the  Application  Control  Center 
will  mail  a  Grant  Application  Receipt 
Acknowledgment  to  you.  If  you  do  not 
receive  the  notification  of  application 
receipt  within  1 5  days  from  the  date  of 
mailing  the  application,  you  should  call 
the  U.S.  Department  of  Education 
Application  Control  Center  at  (202) 
708-9493. 

(3)  If  your  application  is  late,  we  will 
notify  you  that  we  will  not  consider  the 
application. 

(4)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the 
Department — in  Item  4  of  the 
Application  for  Federal  Education 
Assistance  (ED  424  (exp.  11/30/2004)) 
the  CFDA  number — and  suffix  letter,  if 
any — of  the  competition  under  which 
you  are  submitting  your  application. 

(5)  If  you  submit  your  application 
through  the  Internet  via  the  e-Grants 
Web  site,  you  will  receive  an  automatic 
acknowledgment  when  we  receive  your 
application. 

For  Further  Information  Contact: 
Carol  Cohen.  U.S.  Department  of 
Education.  400  Msiryland  Avenue.  SW., 
room  3420.  Switzer  Building. 
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Washington,  DC  20202-2645. 
Telephone:  (202)  205-5666  or  via  the 
Internet:  carol.cohen@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205^475. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  tn  'h-  -  -  n'  i'»  p'T^nn  li'^tod 
under  FOB  further  information 

CONTACT 

\  !(•<  IMKUC  Access  t<i  This  n<i<  unu'iil 

t  uii  may  view  ihm  liot.uiaHiit.  a.-,  well 
as  all  other  Department  of  Education 
documents  published  in  the  Ft'derdl 
Register,  in  text  or  Adobe  Portabi> 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  /i«p.//Mv*  l^  >'<'!  '^ov/ 
legisIation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  29  U  S.C.  3056. 

Dated:  Dec:ember  19.  2002. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

liistriK  tinns  for  Fstiniatt'd  I'lihiu; 
Kepoitiiit^  Kiml«'ii 

According  to  the  Paperwork 
Reduction  Act  of  1995.  you  are  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number.  The  valid  OMB 
control  number  for  this  collection  of 
information  is  1820-O6.)4    !  xj,  ration 
date:  10/31/2003.  We  estuuah'  the  time 
required  to  complete  this  collection  of 
information  to  average  30  hours  per 
response,  including  the  time  to  review 
instructions,  search  existing  data 
sourt  PS  i' i'ht-r  thf^  Hat !  n^'ncled.  and 
coni[Mit"  i;i  J  i'\  i'A  •;i-      ilection  of 
information.  If  you  hi.'    inv  comments 
concerning  the  accuracv  .j1  the  time 
estimate  or  suggestions  for  improving 
this  form,  please  write  to:  U.S. 
Department  of  Education.  Washington. 
DC  20202-4651. 

If  you  have  comments  or  concerns 
regarding  the  status  of  your  submission 
of  this  form,  write  directly  to:  Donna 
Nangle,  U.S.  Department  of  Education, 


400  Maryland  Avenue.  SW..  room  3412. 
Switzer  Building.  Washington.  DC 
20202-2645. 

Parity  Guidelines  Between  Paper  and 
Electronic  Applications 

In  FY  2003.  the  U.S.  Department  of 
Education  is  continuing  to  expand  the 
pilot  project  that  allows  applicants  to 
use  an  Internet-based  electronic  system 
for  submitting  appliratinns  This 
competition  is  un    iit;  !).  i  >   ^h  it  have  an 
electronic  submission  option  available 
to  all  applicants.  The  system,  called  e- 
APPLICATION.  allows  an  applicant  to 
submit  a  grant  application  to  us 
electronically,  using  a  current  version  oi 
the  applicant's  Internet  browser.  To  see 
e-APPLICATION  visit  the  following 
address:  http://e-grants.ed.gov. 

Users  of  e- APPLICATION,  a  data 
driven  system,  will  be  entering  data  on- 
line while  completing  their 
applications.  This  will  be  more 
interactive  than  just  e-mailing  a  soft 
copy  of  a  grant  application  to  us.  If  you 
participate  in  this  voluntary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  go  into  a  database  and  ultimately 
will  be  accessible  in  electronic  form  to 
our  reviewers. 

This  pilot  project  continues  the 
Department's  transition  to  an  electronic 
grant  award  process.  In  addition  to  e- 
APPLICATION,  the  Department  plans  to 
expand  the  number  of  discretionary 
programs  using  the  electronic  peer 
review  (e-READER)  system  and  to 
increase  the  participation  of 
discretionary  programs  offering  grantees 
the  use  of  the  electronic  annual 
performance  reporting  (e-REPORTS) 
system.  To  help  ensure  parity  and  a 
similar  look  between  electronic  and 
paper  copies  of  grant  applications,  we 
are  asking  each  applicant  that  submits  a 
paper  application  to  adhere  to  the 
following  guidelines: 

•  Submit  your  application  on  8  Vz' by 
11"  paper. 

•  Leave  a  1-inch  .i..iik;i;i  on  all  sides. 

•  Use  consistent  font  throughout  your 
document.  You  mav  ilso  use  boldface 
type,  underlining    i:i  i  italics.  However 
please  do  not  use  colorf  I  t<'xt 

•  Plecise  use  blank  a[)<i  v\  hitr    iNo,  fur 
illustrations,  im  iinliiiL:    fMris   I,^hles. 
graphs  and  pii  tur>- 

•  For  thf  Ucii r.iti V 1- 1  .Hiipnrifiit    y^na 
application  should  consist  of  the 
number  and  text  of  r-arh  ■^nlfiinn 
criterion  followed  t\  Mn' n  hit  it,x  •■    I  h^ 
text  of  the  selection  crit«ri>!i   i! 
included,  does  not  count  dgdiubi  .^ny 
page  limitation. 

•  Place  a  page  nnmlx'!  i'  ^hr  Imttom 
right  of  each  page  LnyiiuiiUfi  vv  iiti  i.  and 


number  your  pages  consecutively 
throughout  your  document. 

Application  Forms  and  InslriK  tions 

Paper  appiii.anl.s  art?  advised  lu 
reproduce  and  complete  the  application 
forms  in  this  section.  Paper  applicants 
are  required  to  submit  an  original  and 
two  copies  of  each  application  as 
provi(1''<i  ill  thi--  section.  However, 
paper  .ijijiiii  ants  are  encouraged  to 
submit  an  additional  seven  copies  of 
parh  applicatinn  in  "rder  to  facilitate 
till   (.■..;  rv\  1.  v\  [  :     .ss  and  minimize 
copying  errors. 

hrfquent  Questions 

i .  ca/i  i  tret  an  Extension  of  the  Due 
Date? 

No.  On  rare  occasions  the  D»  (  irtm  .rit 
of  Education  may  extend  a  cld'^iij   late 
for  all  applicant.s.  If  that  occurs    i  n  .tice 
ot    li.   !>  \  .^.  i   iiit'  date  is  published  in 
tlie  1-ederai  Register.  However,  there  are 
no  ex!-  HI.  :is  or  exceptions  to  the  due 
date  made  for  individual  apjln  aiit^ 
except  as  noted  for  unavaiiabiiit)  ul  the 
e-APPLICATION  system. 

2.  What  Should  Be  Included  in  the 
Application? 

The  applicatiun  ^iiuuld  uiLlude  a 
project  narrative,  vitae  of  key  personnel, 
and  a  budget,  as  well  as  th'   Assuranres 
forms  included  in  this  pa(  k  ic    \  ta.  of 
staff  or  consultants  shoul(i  ins  lu  i  ■  i\\c 
individual's  title  and  role  in  tin 
proposed  project,  and  othti-  m!    i  ii.i!;    n 
that  is  specifically  pertinent  to  this 
proposed  project.  The  budgets  for  both 
the  first  year  and  all  subsequent  project 
years  should  be  inrludod 

If  collaboration  uith  am  thti 
organization  is  involved  in  the  proposed 
activity,  the  application  should  include 
assurances  of  participation  by  the  other 
parties,  including  written  aur-iinents  or 
assurances  of  cooperation    l!  i>-  not 
useful  to  include  general  letters  of 
support  or  endnrspmmt  in  the 
application 

Mari\    irplii  a!i.  ai-  contain 
\  uiuiii  i  ni  ais  appendices  that  ari'  ii'  a 
helpful  ami  Mi  [iiany  cases  cannot  even 
hf  iiiaili'd  t'.i  t[if  ri'v  icwers    It  is 
,;''n>aai;\   m  a  ticipfi:!  t.    jIK  iud* 


ri 


'hiiiiJs  ,i^  \)!!H  hurfs    tieri»'rai  i  a^iabiiitv 
>tatfi!UMits  of  1  ;illdhii!atin^: 
ort;ani?.atiniis    maps    (  upu"-  nf 
publi(  ati'ins    i)r  tifsi  riptmns  i,{  other 
projt'i  ts  .  oiuplptt.'d  !>>  dit'  apphi  ant 

3   Wh,:!  h    rmat  Should  Be  Used  tor  liu- 

"sinKH  e'-niTaiK  .risiscs  applit  ants 
tlial  ifii'x   nia\  .irgaui/.f  Uif  apphi  atnai 
to  foliiiv\  ihf  selection  i  ntiTia  that  v\ill 
hf  nvfd    I'h'-  '.pprifii    ri'v  it'w  1  ritcria 
\.i[\  a;  (  :  admt;  !..  !hi'  spi-iafu    program. 
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and  are  contained  in  this  Cnnsnlidatpd 
Application  Pat  kage 

4   .\fijv  ]  Submit  .^ppiicdtKHis  ti,  More 
Than  (Jne  NIDRB  Program  Competition 
or  More  Than  ( )nf  Apphration  to  a 
Program'' 

Yps,  \'ou  nid\  submit  apphcdtiun.s  ti 
any  program  f(ir  which  they  are 
respinnsivp  to  thp  program  requirempnts 
No.  \nu  mrt\  not  submit  more  than  one 
application  to  this  (  ompptition 

•"!    What  IS  t.hf  .Mioivahlf  Indm-ot  Cost 
Matt'' 

The  limits  cin  indirect  i  osts  v  rir\ 
according  to  the  program  and  tJie  type 
of  applii  atmn   The  .^FPT.A  dops  not 
plai  e  all}  iuiut  on  indirect  custs. 


6  Can  Profitrnaking  Bw^ messes  Apply 
for  Grants'^ 

Yes   H(iwe\er   for  j; refit  organizations 
will  not  be  able  to  collect  a  fee  or  profit 
on  the  grant 

7.  Can  Individuals  Apply  for  Grants? 

No.  Onlv  organizations  are  eligible  to 

applv  for  grants  under  tiit  ,-\F!'T  •\ 
program 

8  Can  1  Call  MDHH  v.  >  Fma  Out  ij  My 
Application  is  Bt'::\e  Funded? 

No.  When  MDRR  i-  able  to  release 

information  on  the  status  of  grant 
apphtation^.  it  will  notify  applicants  by 
letter  The  results  o!  the  peer  review 
cannot  be  rei'vised  e\i  cpt  through  this 
formal  notification 


9.  If  My  Applicalion  is  buccessjui.  Can 
I  Assume  I  Will  Get  the  Requested 
Budget  Amount  in  Subsequent  Years? 

No.  Funding  in  subsequent  years  is 
subject  to  availability  of  funds  and 
project  performance. 

1 0.  Will  All  Approved  Applications  be 
Funded? 

No.  It  often  happens  that  the  peer 
review  panels  approve  for  funding  more 
applications  than  NIDRR  can  fund 
within  available  resources.  Applicants 
who  are  approved  but  not  funded  are 
encouraged  to  consider  submitting 
similar  applications  in  future 

CoTTipi-tl'l^J-)- 
BILLING  CODE  4000-ti-|i 
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Xpplu  ant  I  ridirriialKiii 
1.  Name  and  Address 
Legal  Name: 


U.S.  Department  of  hducation 


torn  Approved 
OMBNo  1(75.0106 
Exp.  IMiOaOM 


Organizational  Unit 


Address: 


City 

2.  Applicant's  D-U-N-S  Number  | L 

3.  Applicant's  T-l-N  | | |  - 1 [_ 


I L 


State  County 

6.  Novice  Applicant 


ZIP  Code  +  4 


J_l I I 


4.  Catalog  of  Federal  Domestic  Assistance  #:  84.. 
Title;  


J I L 


5.  Project  Director: 
Address: 


City 

Tel.  tt:  ( 


Sute 

Fax  »:  ( 


Zip  code  -*-  4 

) - 


E-Mail  Address- 


Yes 


No 


7.  Is  the  applicant  deliiM^uent  on  any  Federal  debt'' 
(If  "i'es.  "  attach  an  explanation  > 


Yes 


No 


8.  Type  of  Applicant  (Enter  appropriate  letter  in  the  box.)     | ^| 

A  -  State  F  -  Independent  Scliool  DistrKt 

B  -  Local  G  -  Public  College  or  University 

C  -  Special  District  H  -  Pnvate,  Non-profil  College  or  University 

D  -  Indian  Tnbc  I  -  Non-profit  Organization 

E  •  Individual  J  -  Pnvate.  Profit-Making  Organization 

K  -  Other  (Specify)  


Applicatiuii  liifuriiiatiun 

9.  Type  of  Submission 

-PreApplicalton  Application 

Construction  Construction 

Non-Constmction         Non-Construction 

10.  Is  application  subject  to  review  by  Executive  Order  12372  process? 

Yes  {Date  made  available  to  the  Executive  Order  12372 

process  for  review): / / 

No   (If  "No.  "  check  appropriate  box  below  ) 

Program  is  not  covered  by  E.O.  1 2372. 

Program  has  not  been  selected  by  State  for  review. 


1 1 .  Proposed  Project  Dates: 


1  ■.iHH.iIti!  !  iiiiiliii; 


/ 


Start  Date: 


14a.  Federal 

b.  Applicant 

c.  State 

d.  Local 

fc  Other 

f.  Program  Income  S 


.00 
.00 
.00 
.00 


g.  TOTAL 


t  lid  !)jle: 


12.  Are  any  research  activities  involving  human  subjects  planned  at 
any  time  during  the  proposed  project  period? 
Yes  (Go  to  12a)     No  (Go  to  item  13.) 

I2>.  Are  all  the  research  activities  proposed  designated  to  be 

exempt  from  the  regulations'' 
Yes  (Provide  Exemption(s)  #):  


No  (Provide  Assurance  #): 


13.  Descriptive  Title  of  Applicant's  Project: 


\uihiiri/i(1  kiprt-Mntdtiv  f  Infiirmatiim 
15.    I  o  itic  best  ol  m)  kjiowieOge  and  liclict.  all  data  in  this  preapplication/application  are  true 

and  correct  The  document  has  been  duly  authorized  by  the  governing  body  of  the  applicant 

and  the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  is  awarded. 

a.  Authonzed  Representative  {Please  type  or  print  name  clearly.) 


b.  Title: 


). 


c.  Tel.  »  ( 

e.  SiK'>*'"' *■  '**    Xuihtifi/rii  Krpf  rM-ii(.itive 


F«x#:( 


lute        _■ 
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Instructions  for  Form  F,D  424 


I-  Legal  Name  and  Address  inter  ihe  iegai  name  di  applicant 
.;n.1  !hf  name  "!  !hc  piiniar'.  organizational  un:;  y.hich  will 
Lin.ienakr  the  a^^l.^tanl  c  avt;\ity. 

;    [).(  -N-s  Number.    Knier  the  applicant"?  D-U-N-S  Nonber. 

l!  -.our  (irgani/ation  doe^  noi  ha\e  a  D-L-N-S  Nuniber,  you 
Cdii  .'htam  i,hc  number  h'.  .aihni;  1-800-333-0505  or  by 
completing  a  L)-l  N-S  Naniber  Request  Form.  The  form  can 
be  obtained  \ia  :he  internei  at  the  following  URL: 
http:    www.dnb.com. 

3    lax      Identification     Number.  Lnicr     the     taxpayer's 

ider'.iilkation  number  a-  a^^iened  r*.  the  Internal  Revenue 
SerA  1-  e 

4.  Catalog  of  Federal  Domestic  Assistance  (C  KD  Vi  Number. 

Enter  the  (TD.A  number  and  title  ot  the  program  under  \shich 
assistance  is  requested.  The  (TD.A  number  can  be  h>un.!  m 
the  federal  register  notice  and  the  application  package 

5.  Froject  Director.  Name,  address,  telephone  and  fax 
numbers,  and  c-mail  address  of  the  person  t(  he  .ontacted  on 
matters  involving  this  appiiaimn 

h.  NoMce  Applicant  Check  "Yes"  or  No  only  if  assistance  is 
being  requested  under  a  prograni  that  gives  special 
consideration  to  novice  applicants   Otherwise,  leave  blank. 

Check  "Yes"  if  you  meet  the  requirements  for  novice 
applicants  specified  in  the  regulations  in  34  CFR  75.225  and 
mcluded  on  the  attached  page  entitled  "Definitions  for  Form 
ED  424"  By  checking  "Yes"  the  applicant  certifies  that  it 
meets  these  novice  applicant  requirements  Check  "No"  if 
you  do  not  meet  the  requirements  for  novice  applicants. 

7.  Federal  Debt  Delinquency.   Check  "Yes"  if  the  applicant's 

organi/aiiori  i-  .!e:inquent  on  an\  Federal  debt.  (This  question 
refers  to  the  dy^u.^dv\\  ■  organization  and  not  to  the  person 
who  signs  as  the  ajth.in.'ed  representati\e.  Categones  of  debt 
include  deimuuen:  audn  disaili'v.anv.es,  loans  and  taxes.) 
Otherwise.  checK  "Nd  " 

8.  Type  of  Applicant.  Enter  the  .ipp' Tn^te  lener  in  the  box 
provided. 

0.  Ivpe  of  Submission     See  "Definitions  for  Form  ED  424" 

jtta^  bed 

10.  Executive  Order  12372.  See  "Definitions  tor  horm  LD 
424"  anached  Check  "Yes"  if  the  application  is  subject  to 
review  by  E.O.  12372.  Also,  please  enter  the  month,  day,  and 
four  (4)  digit  vear(eg  .  12'12'2001)    Otherwise,  check  "No." 

11.  Proposed  Project  Dates.  I'kast  cntci  the  month  dav  ami 
>    jr  i4i  digit  vear  (e.g..  12/12/2001). 

i:  Human  Subjects  Research.  (See  I. A.  "Definitions"  in 
attache  i  page  entitled  "Definitions  for  Form  ED  424.") 

II  Nut  Human  subjeits  Kesiarch  Check  "No"  if  research 
activities  involving  human  subjects  are  not  planned  at  any 
time  dunng  the  proposed  project  period.  The  remaining  parts 
ofltem  12  are  then  not  applicable. 


if  Human  Subjectv  Research  Check  "Yes"  if  research 
activities  involving  human  subjects  are  planned  at  any  time 
dunng  the  proposed  project  period,  either  at  the  applicant 
organization  or  at  any  other  performance  site  or  collaborating 
institution.  Check  "Yes"  even  if  the  research  is  exempt  fi-om 
the  regulations  for  the  protccuon  of  human  subjects.  (See  I.B. 
"Exemptions"  in  attached  page  entitled  "Definitions  for  Form 
ED  424.") 

12a  If  Human  Subjectv  Rc-rarch  is  Kxempt  from  ths  Huniin 
Subjects  Regulations.  '_he^K  \  es  :  ^  :  .  ,c  n 
activities  proposed  are  designated  to  be  exempt  from  the 
regulations  Insert  the  exemption  numberts)  corresponding  to 
one  or  nxare  of  the  six  exemption  categones  listed  in  I.B. 

txemptions."    In  addition,  follow  the  instructions  in  II. A. 

Exenpt  Research  Narrative"  in  the  attached  page  entitled 
•'Definitions  for  Form  ED  424."  Insert  this  narrative 
immediately  following  the  ED  424  face  page. 

1  ^a.  If  Human  Subjects  Kt  si  arc  h  is  No!  M<  nipr  fti.n,  Human 
Subjects  Regulations.  '_:.c^i.  .No  :  i_;:e  .:  a  ol  the 
planned  research  activities  are  covered  (not  exempt).  In 
addition,  follow  the  instructions  in  11. B.  "Nonexempt 
Research  Narrative"  in  the  page  entitled  "Definitions  for  Form 
ED  424."  Insert  this  narrative  immediately  followmg  the  ED 
424  face  page. 

12a.  Hunun  Subjects  Assurance  Number.  If  the  applicant  has 
an  approved  Federal  Wide  (FWA)  or  Muluple  Project 
Assurance  (MPA)  with  the  Office  for  Human  Research 
Protections  (OHRP),  U.S.  Department  of  Health  and  Human 
Services,  that  covers  the  specific  activity,  insert  the  number  m 
the  space  provided.  If  the  applicant  does  not  have  an 
approved  assurance  on  file  with  OHRP,  enter  "None."  In  this 
case,  the  applicant,  by  signamre  on  the  face  page,  is  declaring 
that  it  will  comply  with  34  CFR  97  and  proceed  to  obtam  the 
human  subjects  assurance  ujxin  request  by  the  designated  ED 
official  If  the  application  is  recommended' selected  for 
funding,  the  designated  ED  official  will  request  that  the 
applicant  obtain  the  assurance  withm  30  days  after  the 
specific  formal  request. 

Note  about  Institutional  Review  Board  Approval.  ED  does  not 

requu^e  certification  of  Institutiona  ^ ;  =  -  Board  approval  with 
the  application.  However,  tf  an  application  that  mvolves  non- 
exempt  human  subjects  research  is  recommended'sclected  for 
funding,  the  designated  ED  official  will  request  that  the  applicant 
obtam  and  send  the  certification  to  ED  within  30  days  after  the 
formal  request. 

13.  Project  Title.  Enter  a  bnef  descriptive  title  of  the  project  If 
more  than  one  program  is  involved,  you  should  ajjpcnd  an 
explanation  on  a  separate  sheet  If  appropnate  (e.g., 
construction  or  real  property  projects),  attach  a  map  showmg 
project  location.  For  preapplicahons,  use  a  separate  sheet  to 
provide  a  summar\  descnption  of  this  project. 

14.  Estimated  V  unding.  .Amount  requested  or  to  be  contributed 
durmg  the  iirsi  landing liudget  penod  by  each  contributor 
Value  of  in-kind  contributions  should  be  included  on 
appropriate  lines  as  applicable  If  the  action  will  result  in  a 
dollar  change  to  an  existing  award,  indicate  only  the  amount 
of  the   change       For   decreases,   enclose   the   amounts   m 


7H*iZ2 


f-f(i.T.il    K.'tjister  '  V  ,'     rr    \'r,     :^4R 'Th;irs(i,,v     D.m  pniher   2n     200?  '  \'nfi(  .'v 


parentheses.     If  both  basic  and  suppknK  n:.ii   amounts  arc  ciN 

included,  show  breakdown  on  an  attached  sheet    For  muhipic  ( »M 

program  funding,  use  totals  and  show  breakdown  using  sarnc  n  t 
catcBones  as  item  14. 


M 


1-S.  Ccililitaimii.  To  be  signed  by  the  authorized  representative 
of  the  applicant.  A  copy  of  the  governing  body's 
authorization   for   you   to   sign   this   application  as  official 


a:".-:  :iurnh<.T      i  he  '.ah.!  <  )\!}<  .iirii";  ruir-ihtr  1;^:  'hi- 

-■  rM;-i!,-:;   ;'.,-.  in:- n  riulu  ■;    ,n!U\'ion  i--  fsiinutc.i  i. '  .jst-raix 
between  15  and  -i"  iTn-siiii--.  pci  rr-pon^c   :nv  duluu;  :;k-  tinic  to 

rK-;-Jc  i    .i:;!     ..r:iric'c  .mu  ri-.  ic-u  the  ;:;!. 't  iiuliun  , ,  iMci  !;.  i-i.    If 
Miu  hdw  ii)\  ci)rnmi-nfs  concerning  (he  accurao  of  the 
representative  must  be  on  file  in  the  applicant's  office     Be       cstirnatHM  or  suggestions  for  improsing  this  form,  please 
sure  to  enter  the  telephone  and  fax  number  and  e-mail  address       write  to;    !    >   :  cparrnxni  u!  I  Ju^aiior.   "A  a  hmuii  n  i »  ( 
of  the  authorized  representative.     Also,  m  item  15e,  please      20202-4651     If  sou  hase  toinrnenis  or  concerns  regarding  the 
enterthemonth.  day,  and  four  (4)  digit  year  (e.g.,  12/12/2001)       status  of  sour  individual  submission  of  this  form  write 
in  the  date  signed  field.  (Iirecils  to:    h>s.,[    Mavs    Xpph.atu.r.  i  o„t;oi  (  niin    (    S 

:  »ri\i":;ic;;;  ■  ■!  t  (Uivali-'H      'h  ariJ  !  >  Micclv  N   A     k(  )H    ;,  Ruu:n 
Pj()»  I  vsoi  k  Burden  Sfalemenl    According  to  the  Paperwork  3633,  Washington,  DC   20202-4725 

r    lu.      I    \       ;  :  !'•  .  IK  jxr sons  are  required  to  resportd  to  a 
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Definitions  for  Form  ED  424 


NoMce  ApplKant  (See  34  ("FR  ~5.225i  1  or  diicretionar>  grant 
'Mi'iTiarr!'.  under  which  ttit  ,>ecretjr%  gi\e>  special  consideration  to 
novice  apphcations,  a  novice  apph.ant  mean'-  arr.  apphcant  for  a 
grant  from  ED  that — 

•  Has  never  received  a  grant  or  suhi;rant  ander  the  program 
tf,.rr;  v»,hiwh  it  seeks  funding. 

•  iia-  MC-. er  beer:  a  member  ol  a  group  apphcation.  subrruned 
in  aceordan.e  -Aah  ;<4  CFR  75.127-75.129,  thafreceived  a 
gran:  iinde;  :hc  pri>erarr.  from  uhich  it  seeks  funding   and 

•  Has  ni>!  had  an  a^ti^e  d^i^^retionars'  grant  troni  the  hcderai 
Loventnien!  m  the  t'l^e  \ears  before  the  deadhne  date  tor 
appiivaiji'ti-  iinde:  the  program  i  oi  the  purposes  of  this 
requ;rernent.  a  grant  is  aclise  anf.i  the  end  v^f  the  grant's 
piuiect  or  tundmg  period,  including  an\  extensions  of  those 
periods  thai  extend  the  erantee  ■-  authority  to  obligate  funds. 

In  the  case  of  a  group  apphcation  submitted  m  ae^or^ian^e  v^iih  34 
CFR  "'  "'"  "5  129,  a  group  includes  only  parties  that  meet  the 
requirenrnts  listed  above. 

Type  of  Submission.     "Construction"  includes  construction  of 

nev.    buildings    and    acquisition,    expansion,    remodeling,    and 

aiteranon  of  existing  buildings,  and  initial  equipment  of  an\  such 
buildmgs,  or  an\  .ombination  of  suth  activities  i including 
architects'  fees  and  the  ..'st  ot  acquisition  of  .and' 
"Construction  a!s,'  includes  remodeling  to  meet  standards, 
remodeling  designed  to  conserve  energv,  renovation  or 
remodeling  to  accommodate  new  technologies,  and  the  purchase 
of  existing  histonc  buildmgs  tor  conversion  to  public  iibrane-^ 
For  the  purposes  of  this  paragraph  the  term  ■'equipment  ircluJe- 
machinery,  utilities,  and  built-in  equipment  and  anv  necessars 
enclosures  or  structures  to  hou,se  them,  and  such  term  includes  all 
otner  Hems  necessarv  tor  the  tunctioning  ot  a  partK-uUr  taLihrv  as 
a  lacihtv  tor  the  provi^on  ot  library  services. 

Executive  Order  12372.  The  purpose  of  Executive  Order  !2.'~2 
!s    to    toster    an    intergovernmental    parmership    and    strengthen 

lederalisrii  bv  reiving  on  State  and  iocai  processes  to:  the 
coordination  and  review  o!  propiised  Federal  t^tnancial  assistani.e 
and  direct  Federal  development  The  application  notice  as 
published  u-  the  Federal  Register,  informs  the  applicant  as  to 
whether  the  program  is  subject  to  the  requirements  ol  E  O  12.^"2 
In  addition  the  application  package  contains  information  on  the 
State  Single  Point  of  Contact  An  applicant  is  still  eligible  to  applv 
for  d  grant  or  grants  even  if  its  respective  State,  Temtorv, 
Commonwealth,  ct.  does  not  have  a  State  Single  Poinl  ot 
Conta^M  For  additional  information  on  hO  !2.^'2  go  to 
ritrp    www  cfdagov  public  eol2-*"2  htm 

PRO  IK  TION  OF  HI  MAN  SUBJECTS  IN  RKSEARCH 

I     Definitions  and  Exemptions 

4.  Definitions. 

A  research  activitv  involves  human  subjects  it  the  activitv  is 
research,  as  detined  in  the  L>epartments  regulations  and  the 
research  activ  itv  wiii  involve  u>e  ol  hurrvan  subjects,  as  detined  m 

•he  rccuiatioi'is 


-Research 

The  ED  Regulations  for  the  Protection  of  Human  Sub)ects,  Title 
34.  Code  of  Federal  Regulations,  Part  97.  define  research  as  "a 
svstematic  investigabon.  including  research  development,  testing 
and  evaluation,  designed  to  develop  or  contnbuie  to  generalizable 
knowledge."  If  an  activiiy  follows  a  deliberate  plan  whose 
purpose  IS  to  develop  or  contribute  to  generalizable  knowledge  it 
IS  research.  Activities  which  meet  this  definition  constitute 
research  whether  or  not  they  are  conducted  or  supported  under  a 
program  which  is  considered  research  for  other  purposes.  For 
example,  some  demonstraUon  and  service  programs  may  include 
research  activities. 

— Human  subject 

The  regulations  define  human  subject  as  "a  living  individual  about 
whom  an  investigator  (whether  professional  or  student) 
conducting  research  obtains  (1)  data  through  intervennon  or 
interaction  with  the  individual,  or  (2)  idennfiablc  pnvate 
information."  (I)  If  an  activity  involves  obtaining  information 
about  a  living  person  by  manipulating  that  person  or  that  person 's 
environment,  as  might  occur  when  a  new  instructional  technique 
is  tested,  or  by  communicating  or  interacting  with  the  individual, 
as  occurs  with  surveys  and  interviews,'  the  definition  of  human 
subieci  IS  met  (2)  If  an  activity  involves  obtaining  private 
information  about  a  living  person  in  such  a  way  that  the 
information  can  be  linked  to  that  individual  (the  identity  of  the 
subject  is  or  may  be  readily  determined  by  the  investigator  or 
associated  with  the  information),  the  definition  of  human  subject  is 
met  [Private  mformanon  includes  information  about  behavior 
that  occurs  in  a  context  in  which  an  individual  can  reasonably 
expea  tha'  no  obsersation  or  recording  is  taking  place,  and 
information  which  has  been  provided  for  specific  purposes  by  an 
individual  and  which  the  individual  can  reasonably  expect  will  not 
be  rriaae  pi,hii.    t  •  example,  a  school  health  record).] 

B     i  xemplions 

Reseat. r,  a^'vities  in  which  die  only  mvolvement  of  human 
subiecis  will  be  in  one  or  more  of  the  following  six  categories  of 
exemptions  are  not  covered  by  the  regulations: 

( 1 )  Research  conducted  in  established  or  commonly  accepted 
educatiorui  settmgs,  involving  normal  educational  practices,  such 
as  iS'  research  on  regular  and  special  education  instructional 
strategies  or  ibi  research  on  die  effectiveness  of  or  the 
comparison  aniong  instructional  techniques,  curricula,  or 
ciassrcKiir.  niariagfnien;  methods 

(2)  Resear-h   invo.ving   tnt    ^-t   of  educational  tests  (cognitive. 
diagnostic    apuaidc    achievements    survev  procedures,  interview 
procedure-     or     obsenation     i>'     rur;>.     rx-.navtor.    unless:    (a) 
information  obtamec   s^  recorded  ;r,  suv "  <=   -linne-  't^'   '-.  j'na'- 
subiects  can  be  identified,  directiv  o'  rhrougr  sjer.ntir-'    .:-;Kr,:  i 
the    subiects,    and     b     arv    disclosure    C    ;rie    r..rr.a,r    s^riecr- 
responses  outside  the  research  .ouid  reasonabiv  piace  tTK  vah  e.,ts 
at  risk  of  cnminai  or  ovi:  llablh^  or  be  darrmging  u  rtif  s^hieots 
financial  standing,  empiov-abihtx    or   reputation      //  ihf   ^uhifct' 
are  children,    exempnon    2   applies   only    to   rrsfarch    tnvohirn 
educational  tests  and  observations  of  public  behavior  >^hen  the 
investigatoris)  do  not  participate  in  the  orttvities  being  obserxec 
Exemption    2    does    nol    apply    ij    cbUdreft    art    sunryen    <• 
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the  legal  age  for  consent  to  treatments  or  procedures  involved  in 
the  research,  under  the  applicable  law  or  jurisdiction  in  which  the 
research  will  be  conducted] 

(3)  Research  involving  the  use  of  educational  tests  (cognitive, 
diagnostic,  aptitude,  achievement),  survey  procedures,  interview 
procedures  or  observation  of  public  behavior  that  is  not  exempt 
under  section  (2)  above,  if  the  human  subjects  are  elected  or 
appointed  public  ofTiculs  or  candidates  for  public  -  office;  or 
federal  statute(s)  require(s)  without  exception  that  the 
confidentiality  of  the  personally  identifiable  information  will  be 
maintained  throughout  the  research  and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing  data, 
documents,  records,  pathological  specimens,  or  diagnostic 
specimens,  if  these  sources  are  publicly  available  or  if  the 
information  is  recorded  by  the  investigator  in  a  manner  that 
subjects  cannot  be  identified,  directly  or  through  identifiers  linked 
to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  conducted  by 
or  subject  to  the  approval  of  department  or  agency  heads,  and 
which  are  desigiKd  to  study,  evaluate,  or  otherwise  examine:  (a) 
public  benefit  or  service  programs;  (b)  procedures  for  obtaining 
benefits  or  services  under  those  programs;  (c)  possible  changes  in 
or  alternatives  to  those  programs  or  procedures;  or  (d)  possible 
changes  in  methods  or  levels  of  payment  for  benefits  or  services 
under  those  programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  acceplaiKe 
studies,  (a)  if  whol^bme  foods  without  additives  are  consumed  or 
(b)  if  a  food  is  ccMifned  that  contains  a  food  ingredient  at  or 
below  the  level  and  for  a  use  found  to  be  safe,  or  agncultural 
chemical  or  environmental  conuminant  at  or  below  the  level 
found  to  be  safe,  by  the  Food  and  Drug  Administration  or 
approved  by  the  Environmenul  Protection  Agency  or  the  Food 
Safety  and  Inspection  Service  of  the  US  Department  of 
Agriculture. 


Mih 


II  itic  dpplicdiU  marked  "Yes"  for  Item  12  on  the  ED  424.  the 
applicant  must  provide  a  human  subjects  ■'exempt  research"  or 
"nonexempt  research"  narrative  and  insert  it  immediately 
following  the  ED  424  face  page. 


A.   i 


^live. 


If  you  marked  "Yes"  for  item  12  a  and  designated  exemption 
numbers(s).  provide  the  "exempt  research"  narrative  The 
narrative  must  contain  sufficient  information  about  ihr 
involvement  of  human  subjects  ui  the  proposed  research  to  allou 
detennination  by  ED  that  the  designated  exemption(s)  art- 
appropriate    The  narrative  must  he  succinct. 

B.   NoneALiupi  Ki.5Laii.ii  .Nji.-aiive. 

If  you  marked  "No"  for  item  12  a  you  must  provide  the 
"nonexempt  research"  narrative  The  narrative  must  address  the 
following  seven  pouits  Although  no  specific  page  limitation 
applies  to  this  section  of  the  application,  be  succinct 


Human  Subjecis  linoKtnKnl  and  C  haratttrislics:  Provide 
a  detailed  descnption  of  the  proposed  involvement  of  human 
subjects  Describe  the  charactenstics  of  the  subject  population, 
including  their  anticipated  number,  age  range,  and  health  sums. 
Identify  the  cntena  for  inclusion  or  exclusion  of  any 
subpopulation  Explain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children  with 
disabihties,  adults  with  disabilities,  persons  with  mental 
disabilities,  pregnant  women,  pnsoners.  institutionalized 
individuals,  or  others  who  arc  likely  to  be  vulnerable 

(2)  ^mirttA  (if  MaitruK  I  ■•.  ne  sources  of  research  matenal 
obtained  trom  individually  identifiable  living  human  subjects  in 
the  form  of  specimens,  records,  or  data  Indicate  whether  the 
matenal  or  data  will  be  obtained  specifically  for  research  purposes 
or  whether  use  will  be  made  of  existing  specimens,  records,  or 
data. 

(3j  KtcruiiiiRnI  and  liilornitd  t  onitnl  iJci^:;bc  plaiii  Jor  the 
recruitment  of  subjects  and  the  consent  procedures  to  be  followed. 
Include  the  circumstances  under  which  consent  will  be  sought  and 
obtained,  who  will  seek  it.  the  nature  of  the  information  to  be 
provided  to  prospective  subjects,  and  the  method  of  documenting 
consent.  Sute  if  the  Institutional  Review  Board  (IRB)  has 
authorized  a  modification  or  waiver  of  the  elements  of  consent  or 
the  requirement  for  documentation  of  consent 

(4)  Poi.Miiai  Kisks  Descnbc  potential  risks  (physical, 
psycholug.^j,,  „.v,a,  legal,  or  other)  and  assess  their  likelihood 
and  senousness  Where  appropriate,  describe  alternative 
treatments  and  procedures  that  might  be  advantageous  to  the 

subjects 

(5)  I'louiiiuii  VgaiiiM  Risk  Describe  the  procedures  for 
protecting  against  or  minimizing  potential  risks,  including  risks  to 
confidentiality,  and  assess  their  likely  effectiveness  Where 
appropnate.  discuss  provisions  for  ensunng  necessary  medical  or 
professional  intervention  in  the  event  of  adverse  effects  to  the 
subjects  Also,  where  appropnate.  descnbe  the  provisions  for 
monitonng  the  data  collected  <o  ensure  the  safety  of  the  subjects 

(6)  liupoiiain.t  ul  ila  Kiio«ltUgt  lo  bt  (.aiiitd  Discuss  the 
importance  of  the  knowledge  gained  or  to  be  gained  as  a  result  of 
the  proposed  research  Discuss  why  the  nsks  to  subjects  are 
reasonable  in  relation  to  the  anticipated  benefits  to  subjects  and  in 
relation  to  the  importaiKe  of  the  knowledge  that  may  reasonably 
be  expected  to  result. 

(7)  <  Miiah.ir  jtnis;  Site(s)  If  research  involving  human  subjects 
will  !  >  i  !  I  ollaboratmg  site(s)  or  other  performance  site(s), 
name  the  sites  and  bnefly  descnbe  their  involvement  or  role  ui  the 
research. 

'  ■fu-'-  ,..'  !hr  Ihpunmi-rti  ,/  I  Ju,  jlinri  s  fifi;uiiinfn\  hn  the 
l'r,>ii\  li,in  III  Human  Suh/fif^^  'V  (fR  far!  ')  '  and  ,ilhi'r 
;',  run,  ni  matiriah  nn  ihi  pr,ii,\  tum  ot  human  ^uhit.is  in 
',:iur,h  jr,  a\aiiahlt  from  rhi  (,rant\  /'ulit  \  an  J  l>\t'r\iijhi 
Suilf  OiU.,  I'/  th,  (  hirt  /  man,  lai  (>lfu,-r  I  S  I hpanmrnl  <>! 
/Ju.alii'n  H  a^hini:lonl)  i  yiJii:-J.^-IS,i,'l,'phiin,  '^i'i.\  'IIS 
'■.'■'.■  .inj  m  th,-  I  \  /),parim,nl.i'  t./u.dn,-n  -.  I''n!,\!i.'n  ,■! 
Ilurnaf  \uhi,.t.  ,„  Hisra-.h  H.h  \,u 
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PwViik  u  p.utmt;  burden  for  this  collection  of  information  is  estimated  to  var>-  from  13  to  22  hours  per  response,  with  an  average  of  17.5 
nuur-  po!  ;c-pon;,c   iruiudint;  the  time  reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed, 
and  .viiipletini;  and  'c  ic^Mne  ihe  .oljection  of  information    Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
L.  ;icv!;.in  (ii  it;i>irmatii.n  uk  ludmi;  -..ut'c'^'f^ns  for  reducing  this  burden,  to  the  U.S.  Department  of  Education,  Information  Management 
a-i ,;  '.  1  n.piiaiK  c  I);\  i^ir.n,  W  a^hmLton.  iJ  l   20202-465 1 ;  and  the  Office  of  Management  and  Budget,  Paper^v'0^k  Reduction  Project  1875- 
(Mn2   \Vashin_i:'on  ix    20503. 

INSTRICTIO.NS  FOR  hi)  KJRM  524 


General  Instructions 

This  form  is  used  to  apply  to  mdi-.  idua!  \ '  S  Departmentjof 

Education  discretionarv  grant  pn.'eram^  I  "nless  directed 
0ther\v;sc.  priiM.dc  the  %ame  budget  intormatirm  tor  ca.h  year  of 

the  niu!ti-\ear  funding  requcsi     Pa>  attention  to  appii^ahle 
piograni --pc^du  instructions,  it  attached 

Section  \  -  B udget  Summary 
U.S.  Department  of  Fdus:atK2ri  hands 

Alll^lkants  must  wumpiete  ">e.i!on  A  and  provide  a 
breakdown  by  the  appluabie  budget  categories  shoun  m  inies  1- 
11 

L  ine^  in,  columns  (aVfeV    For  each  project  \ear  tot  which 
funding  is  requested,  shovi.  the  lotal  amount  requested  tor  each 
apph^ahie  budget  •.alegory. 

Lines  1-1  !    solunm  it'i    .shou  the  muhi-cea;  total  tor  ea,;r. 
budget  category   If  funding  is  requested  \w.  onlv  one  project 
year,  lea\  e  this  cohimn  biank. 

Line  12,  columns  (aHe):  Shov.  the  total  budget  request  for  each 
project  year  for  which  funding  is  requested 

Line  12,  column  1  f'    ^hov.  the  total  amount  requested  for  all 
proiect  v ear  s  ii  lunding  is  requested  for  only  one  year,  leave  this 

spa^e  blank 

Section  B  -  iJudg.ei  Surnmaty 
Non- Federal  Funds 


Lines  1-11,  column  (f):  Show  the  multi-year  total  for  each 
budget  category.  If  non-Federal  contributions  are  provided  for 
only  one  year,  leave  this  column  blank. 

Line  12,  columns  (a)-(e):  Show  the  total  matching  or  other 
contribution  for  each  project  year. 

Line  12,  column  (f):  Show  the  total  amoimt  to  be  contnbutcd  fo: 
all  years  of  the  multi-year  project.  If  non-Federal  contributions 
are  provided  for  only  one  year,  leave  this  space  blank. 

Section  C  -  Other  Budget  Information 
Pay  attention  to  applicable  program  stxcific  instructions,  if 
attached. 

1 .  Provide  an  itemized  budget  breakdown,  by  project  year,  for 
each  budget  category  listed  in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed)  that  will  be  m 
effect  during  the  funding  period    In  addiuoa  enter  the 
estimated  amount  of  the  base  to  Nviuch  the  rate  is  applied, 
and  Ae  total  indirect  expense. 

3.  If  applicable  to  this  program,  provide  the  rate  and  base  on 
which  fringe  benefits  are  calculated 

4.  Provide  other  explanations  or  comments  you  deem 
necessary. 


If  you  ate  required  to  provide  or  v.iiunteer  to  pro\  ide  nut,;hi]'ig 
funds  or  other  non  bederai  sesour.es  to  the  proiect.  these  should 
be  showr-;  tot  cash  appdvahle  budeet  .ategor\  on  imes  ! -'i  ;  of 
Section  l^ 


lines  1-11,  columns  (a)-(e):  For  each  project  year  for  which 
matching  funds  or  other  contributions  are  provided,  shov,  the 
total  contribution  tor  ea.h  applicable  budget  .ategorc 


■H'»^H 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  j\cragc  n  minutes  per  response,  inciuomv;  time  lor  re\iewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reMCMing  the  collection  of 
information  Send  comrtKnis  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget.  Paperwork  Reduction  Project  (0348-0040).  Washington,  DC  20503 

V\  ^  \sF   |K»  NOT  RK  II  RN  N(M  R  (  OMI'I  F  IH)  K)RM  1<)  IHK  OKKK  K  i)V  M  \N  \(.KMKM    \M) 
IJIIH.KI.   .SK.NDII    JO  IHK  AliDktSS  I'KOMDKl)  B\    I  UK  srONs(  )R!N(,  A(.K.N{  \. 
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Tertain  of  these  assurances  may  not  be  applicable  to  your  project  or  program  If  you  have  questions,  please  contact  the  awarding 
.liicncy  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such  is  the  case,  you 
will  be  notified 


As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant: 


1 .  Has  the  legal  authority  to  apply  for  Federal  assistance,  and  the 
institutional,  managerial  and  financial  capability  (including 
funds  sufficient  to  pay  the  non-Federal  share  of  project  cost)  to 
ensure  proper  planning,  management,  and  completion  of  the 
project  described  in  this  application 

2.  Will  give  the  awarding  agency,  the  Comptroller  General  of  the 
United  States,  and  if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the  right  to  examine  all 
records,  books,  papers,  or  documents  related  to  the  award,  and 
will  establish  a  proper  accounting  system  in  accordance  with 
generally  accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees  from  using 
their  positions  for  a  purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational  conflict  of  interest,  or 
personal  gain. 

4.  Will  initiate  and  complete  the  work  within  the  applicable  time 
frame  after  receipt  of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental  Personnel  Act  of  1970 
(42  use  j>4728-4763)  relating  to  prescribed  standards  for 
mcni  systems  for  programs  funded  under  one  of  the  19  statutes 
or  regulations  specified  in  AppciKiix  A  of  OPM's  Standards  for 
a  Merit  System  of  Personnel  Administration  (5  C  F  R  900, 
Subpart  F) 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination  These  include  but  are  not  limited  to:  (a) 
Title  VI  of  the  Civil  Rights  Act  of  1964  (PL  88-352)  which 
prohibits  discnmination  on  the  basis  of  race,  color  or  national 
origin,  (b)  Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  j}I68  1-1683,  and  1685-1686),  which 


8. 


prohibits  discrimination  on  the  basis  of  sex;  (c)  Section  504  of 
the  Rehabilitation  Act  of  1973,  as  amended  (29  U  S  C.  }794), 
which  prohibits  discnmination  on  the  basis  of  handicaps,  (d) 
the  Age  Discrimination  Act  of  1975.  as  amended  (42  U  S.C.  »j 
6101-6107).  which  prohibits  discrimination  on  the  basis  of  age; 
(e)  the  Drug  Abuse  Office  and  Treatment  Act  of  1972  (P.L.  92- 
255).  as  amended,  relating  to  nondiscrimination  on  the  basis  of 
dr\ig  abuse,  (0  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (PL.  91-616),  as  amended,  relating  to  nondiscrimination 
on  the  basis  of  alcohol  abuse  or  alcoholism;  (g)  js  523  and  527 
of  the  Public  Health  Service  Act  of  1912  (42  U.S.C.  J3  290  dd- 
3  and  290  ee  3),  as  anKnded,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records,  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  )  3601  ct  seq),  as 
amended,  relating  to  nondiscrimination  in  the  sale,  rental  or 
financing  of  housing.  (1)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the  requirements  of 
any  other  nondiscrimination  statute(s)  which  may  apply  to  the 
application. 

Will  comply,  or  has  already  complied,  with  the  requirements  of 
Titles  II  and  111  of  the  uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970  (PL  91-646)  which 
provide  for  fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or  federally 
assisted  programs  These  requirements  apply  to  all  interests  in 
real  property  acquired  for  project  purposes  regardless  of 
Federal  participation  in  purchases 

Will  comply,  as  applicable,  with  the  provisions  of  the  Hatch 
Act  (5  U.S.C.  331501-1508  and  7324-7328)  which  limit  the 
political  activities  of  employees  whose  principal  employirient 
activities  arc  funded  in  whole  or  in  part  with  Federal  funds. 
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9  Will  complv.  as  applicable,  with  the  provisions  ot  the  Davis- 
Bacon  Aa  U'l  !  S  (  ))2~'ia  tr  ;'(«j-"  I.  ihe  Copeiand  -X.'t  (40 
U.S.C  >2"'>t  anil  ;^  i  S.C  jj8"4!  ana  the  (  ontrac:  Work 
Hour^    anJ    Sateiv    sidndard?    Act    i-lf    [    sC     })    }Z~}}i), 

rek;ardinf    labor   standard-   'v>-    tederaih    assisted   construction 
subaerccn>ents 

10.  Will  comply,  if  applicable.  vMth  flood  insuranc(f  purchase 
requirements  of  Section  iii2(ai  o!  the  Flood  Disaster  Frotectior, 
.At!  of  !''"'  iP  I  ''.''•-Z.U  I  which  requires  recipients  in  a  special 
tlovK!  hazard  area  to  panicipaie  in  the  program  and  to  purchase 
flood  iiiiurance  il  the  total  cost  of  insurable  construction  and 
acquisition  IS  $10,000  or  more 


11-      Vvl 


:\    ui'h    OPS  :ronmentai    standards 
pursuant     '•.'     the     toiiovMnj:      ■ .: 


v.hicb    rna\    be 
institution     of 


prescribed 

environmenlai  qualitv  control  rneasures  under  the  National 
Environmental  Policy  Act  of  19(.w  ,F  I.  4:-;4(i,  and  fvccutive 
Order  (EO)  11514;  (b)  notification  i*'.'  Moiatinj:  tai.;lities 
pursuant  to  EO  11738:  (c)  protection  ot  wetlands  pursuant  to 
EO  11990;  (d)  evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  \rC'  !'9s;8.  (e)  assurance  of  protect 
consistency  with  the  approved  State  management  progran- 
developed  under  the  Coastal  Zone  Management  Act  of  1972 
(16  L'.S  C.  331451  et  seq  i.  (0  confoimitc  of  Federal  actions  to 
State  (Clear  Air)  Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955.  as  amended  i4;  I  S  C  >r401  et 
seq.);  (g)  protection  of  underground  s(.>urces  0!  drinking  water 
under  the  Safe  Drinkmc  v\  ater  Act  ot  1974,  as  amended.  1  P  i 
93-523);  and  (h)  protection  ot  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended.  (PL  93-205). 


12  Will  compi>  with  the  Wild  and  Scenic  Rivers  Act  of  1968  (16 
U.S.C.  331721  et  seq)  related  to  protecting  components  or 
potential  components  of  the  national  wild  and  scenic  nvers 
system. 

13.  Will  assist  the  jv^arding  agency  in  assuring  compliance  with 
Section  \(X>  o'  tnc  National  Historic  Preservation  Act  of  1966. 
as  amended  (16  U.SC.  3470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the  Archaeological  and 
Histonc  Preservation  Act  of  1974  (16  U.S.C.  33469a-l  et  seq). 

14.  Will  comply  with  P.L.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and  related 
activities  supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of  1966 
(PL.  89-544,  as  amended,  7  U  SC  332131  et  seq  )  pertaining 
to  the  care,  handling,  and  treatment  of  warm  blooded  animals 
held  for  research,  teaching,  or  other  activities  supported  by  this 
award  of  assistance. 

16.  Will  comp.v  v».,ih  the  Lead-Based  Paint  Poisoning  Prevention 
Act  (42  use  334801  et  seq.)  which  prohibits  the  use  of  lead- 
based  paint  in  construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit  Act 
Amendments  of  1996  and  0MB  Circular  No.  A-133,  AAudits 
of  Staie^   Local  Governments,  and  Non-Profit  Organ izations.s 

18.  Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations  and  policies 
governing  this  program. 


SIGNA I  LRL  ut  AL  muRlZED  CERTIFYING  OFFICIAL 


APl'LlCA.N  i  UkLi.AMZ.A  1  lUN 


TITLE 


DATE  SUBMITTED 


standard  Fo'm  -JUH  '  He 


BsirK 


7H*r»() 


FfMltral   Register    \' 


\. 
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(  fk  I  IH(    V  novs  KK,\KI)IN(.  1  OBH'*  INC.  DrBAKMK.NT.  SI  SPt  NSION  AM)  OrHKR 
Kf>(»ONslKII  n>    M  V  rU  ks     VNO  Dkl  (,  hkf  F   VVORKPI    \(  t    kH^I  IKF  Mt  MS 

Applicants  should  refer  to  theregulaiionsciledbelow  to  determine  the  certification  to  which  the-  jt   .  ju  -cj.      >i!(  !    a;;    ..m!    ^h  i    >^:  aiso 
review  the  instructions  for  certification  included  m  the  regulations  before  completing  this  fonn    signatu  >     •  ■»       <    ^  |.t    .:,    •  r    , m;   ,an.e  vv- 
certification  requirements  under  34  CFR  Part  82,  "New  Restnctions  on  Lobbying,"  and  34  CFR  Part  85       ^  ^  c-    'k  •  i  a  ^ic  ;  >tr.,ir -xni  jnj 
Suspension  (Nonprocurement)  and  GovetTimcnt-widc  Requirements  for  Drug-Free  Workplace  (Grants)      Fhr  ccniiicaDons  sh..  i  •{  ;uau  J  .■   a 
material  representation  of  fact  upon  which  reliance  will  be  placed  when  the  Dqwtment  of  Education  dctciTnines  to  award  the  wuvcrca  trdnidctiun, 
grant,  or  cooperative  agreement. 


ih 


I.    I  1  IHK\  !N(. 

As  required  by  Section  1352,  Title  31  of  the  US.  Code,  atid 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a  grant  or 
cooperative  agreement  over  $  1 00,000,  as  defined  at  34  CFR  Part  82, 
Sections  82. 1  OS  aiKi  82.1 10,  the  applicant  certifies  that: 

(a)  No  Federal  ipp   ■(  ■  aied  funds  have  been  paid  or  will  be  paid,  by 
or  00  behalf  o(  ihc  uikJci signed,  to  any  person  for  influeiKing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in  connection  with  the  making  of 
arrv  Federal  grant,  the  entering  into  of  any  cooperative  agreement, 
And  the  extension,  continuation,  renewal,  amcndnKnt,  or 
modification  of  any  Federal  grant  or  cooperative  agreement, 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have  been  paid 
or  will  be  paid  to  any  person  for  influencing  or  attempting  to 
influeiKC  an  officer  or  employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this  Federal  grant  or 
cooperative  agreement,  the  undersigned  shall  complete  and  submit 
Standard  Form  -  LLL,  "Disclosure  Form  to  Report  Lobbying,"  in 
accordance  with  its  instructions, 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all  subawards  at 
all  tiers  (including  subgrants,  contracts  under  grants  and  cooperative 
agreements,  and  subcontracts)  and  that  all  subrecipients  shall  certify 
and  disclose  accordingly 


2     Dh  M  \h(\tF>T.  SrSI'f  NNh  >N.  VSUUIHLK 

Kf  sl-i  iSslKII   i  I  >    M  V,  1  l\H- 

As  required  by  Executive  Order  12549,  Debarment  and  Suspension, 
and  implemented  at  34  CFR  Part  85,  for  prospective  participants  m 
primary  covered  transactions,  as  defined  at  34  CFR  Part  85,  Sections 
85  105  and  85  110- 

A    The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for  debarment, 
declared  ineligible,  or  volunlanly  excluded  from  covered  transactions 
by  any  Federal  department  or  agency, 

(b)  Have  not  withm  a  three-year  period  preceding  this  application 
been  convicted  of  or  had  a  civil  judgement  rendered  against  them  for 
commission  of  fraud  or  a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obuin,  or  performing  a  public  ( Federal, 
State,  or  local)  transaction  or  contract  under  a  public  transaction, 
violation  of  Federal  or  State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bnbery,  falsification  or  destruction  of 
records,  making  false  statemenu,  or  receiving  stolen  property; 


(s)  Are  not  presently  indicted  for  or  ■>[h(ri'.  i^e  criminally  or  civilly 
charged  by  a  govemmenta!  cntrt\  i  h  edcra:   Ntatc  or  local)  with 
commission  of  any  of  the    'fcnscv  cnuTitraiai   n  pdrai;raph(2Xb)of 
this  certification;  and 


(d)  Have  not  within  a  thn 


..Pi'i 


.1.  had 


one  or  more  fHiblic  transai-'.or.  ii  i-ilt'j     ■Ma'c    ur  UKai  i  lerminaltJ 
for  cause  or  default,  and 

B    Where  the  applicant  is  unable  to  certify  to  any  of  iht  ^:a:c  :iir,; ,  in 
this  certification,  he  or  she  shall  attach  an 
explanation  to  this  application 


3.    Dkl  (.  FKK  ^   UOKKPl   \(  K 
(f.k  VS  I  KFS  Ol  HI-  K   IH  AS  INDIMIX    \1  S) 

As  required  by  the  Drug  f  •  <   «    rki  latc  Act  of  1988,  and 
implemented  at  34  CFR  I'an  i\  .Subpart  F,  for  grantees,  as  defined  at 
34  CFR  Part  85,  Sections  85  605  and  85  610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  provide  a 
drug- free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful 
manufacture,  distribution,  dispensing,  possession,  or  use  of  a 
controlled  substance  is  prohibited  in  the  grantee's  workplace  and 
specifying  the  actions  that  will  be  taken  against  employees  for 
violation  of  such  prohibition. 

(b)  Establishing  an  on-going  drug-free  awareness  program  to  inform 
employees  about: 

( 1 )  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and  employee 
assistance  programs,  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  drug 
abuse  violations  occumng  in  the  workplace, 

(c)  Making  it  a  requirement  that  each  enployee  to  be  engaged  m  the 
performance  of  the  grant  be  given  a  copy  of  the  sutement  required  by 
paragraph  (a). 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a) 
that,  as  a  condition  of  employment  under  the  grant,  the  employee 
will: 

( 1 )  Abide  by  the  temts  of  the  statement,  and 

(2)  Notify  the  employer  m  writing  of  his  or  her  conviction  for  a 
violation  of  a  criminal  drug  statute  occumng  in  the  workplace  no 
later  than  five  calendar  days  after  such  conviction. 
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'C!  Nairfying  the  agencv,  in  writing,  within  10  calcndtf  days  after 

receiving  notice  under  subparagraph  (d)(2)  from  an  employee  or 

other.",  ise  recci'.  ing  ac'u.si  notice  of  such  con\  iciion     F:mplo\er.-  of 
convicted  emplovees  must  provide  notice,  including  position  titie.  tc 
Director.  Grants  Policv  and  (Jversight  Staff,  L  $  Department  o? 
\  duration  4(fii  Marviand  .Avenue.  S  W  (Room  3652.  GS,A.  Regional 
UtTice  Building  No  3k  Washington,  DC  20:":-4;48    Nofce  shall 
include  the  identification  number(s)  of  each  a'Tccted  gran: 

(f)  Taking  one  o'.  :hc  lonowmg  actions,  withm  '^'  calendar  days  of 
receiving  nonce  under  subparagraph  (dii2i.  '.vith  respect  to  any 
cmplovec  wno  ;^  m'-  convicted 

( I )  Taking  appropriate  personnel  action  against  sucb  an  employee,  up 
to  and  including  termination,  consistent  wtA  the  requirements  of  the 

Rehabilitation  A. t  of  1973,  as  amended   or 

(2:  Requiring  -.u.;h  cmplovec  to  paniv.!paie  saii^tactonlv  in  a  drug 
abuse  assistance  or  rehabilitation  program  approved  for  such 
purpose'  bv  a  Federal,  State,  or  liKal  health,  law  enforcement,  or 
other  a;~i;^'i'pria!c  agcncv. 


DRIG-FREE  WORKPLACE 
(GRANTEES  WHO  \RE  INDIMDIALS) 

\  rtuuirca  r.  The  Drug-Free  Workplace  Act  of  1988,  and 
mpiemented  a;  •■•i  I  FR  Part  85,  Subpart  F,  for  grantees,  as 
jc'ncd  a;  <4  :  FR  Part  85.  Sections  85  605  and  85.610- 

A    As  a  condition  of  the  gran  1  certify  that  I  will  not  engage  in  the 
unlawful  man^iact.'e.  distribution,  dispensing,  possession,  or  use  of 
a  controlled  >.jb^;ance  in  conducting  any  activity  with  the  grant;  and 

B    if  convicted  of  a  criminal  drug  offense  resulting  from  a  violation 
occurring  dunng  the  conduct  of  any  grant  activity.  I  will  report  the 
conviction,  in  writing,  within  10  calendar  days  of  the  conviction,  to: 
Director,  Grants  Policy  and  Oversight  Staff,  Department  of 
Education,  400  Maryland  Avenue,  S  W  (Room  3652,  GSA  Regional 
OfHce  Building  No.  3),  Washington,  DC  20202-4248.  Notice  shall 
include  the  identification  numbers)  of  each  affected  grant. 


(g)  Mak.ng  a  good  taitr-  ctloH  to  .;ontinjc  to  maintain  a 
drug-free  workplace  through  miplerieniation  o;  paragraphs 
(a),  (b).  (c),  (d),  (e),  and  (f). 

B.  The  grantee  may  insert  in  the  space  provided  below  the  site(s)  for 
die  perfonnance  of  woric  done  in  connection  with  die  specific  grant: 

Place  ,^f  Pcrforrnance    Strcei  address  city,  county  -^tate  7ip  code> 


Check   (   I   n  Uicfc  aiL  .^,>'Kpiauc^  on  nic  rha!  art  no;  ideniitied   here. 


As  the  duly  authonzed  representative  of  the  applicant  1  nerehv  ccuu  ;ha;  the  apr  i.an:  a  ill  comply  with  the  above  certifications. 


\  AMi  i  'f   \f'Pi  ii  ^^  : 


PR  .^  .iv  .iRi)  \;  \1BLR  AND  .  OR  PROJECT  NAME 


yUWU  [>\\\M    WD  TITLE  Of-  M   FH!  )R1/ED  RFPRhSf- NT  -  '  :\  E 


r^luNAFLRL 


DAI  t 


ED  80-0013 


12/98 


7H»I  i2 

F.-d.T. 

1    K.-'^ishT  '\'-'     rr     \:.     :'4H 'Tln,r-i!,r.     P inb.'r?n     -nn?  '  N'nti, 

M  V 

(  irtilujti.in  Ktv;.irdint:  Dt  tiariinrit.  Mis[)insion.  IntliyibilitN  and 
\i>luiitar\  FxiluMon       1  nv^ir  1  iir  (  (ivered  I  ransactioriN 

This  certification  is  required  by  the  Depanmcnl  of  Education  regulations  implementing  Executive  Order  1 2549,  Debarment  and  Suspension,  34  CFR 
Part  85,  for  all  lower  tier  traauctions  meeting  the  threshold  and  tier  requirements  stated  at  Section  85. 1 10. 


l!i.\tr  utJititi'i  !"_ir  •_  f  I  tilii  iiiioii 

I    By  signing  and  submitting  this  proposal,  the  prospective  lower  tier 
partici(>ant  is  providing  the  certification  set  out  t>elow 

2.  The  certification  in  this  clause  is  a  nuitenal  representation  of  fact 
upon  which  reliance  was  placed  when  this  transaction  was  entered 
into    If  It  IS  later  determined  that  the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous  certification,  in  addition  to  other 
remedies  available  to  the  Federal  Government,  the  department  or 
agency  with  which  this  transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or  debarment 

3.  The  prospective  lower  tier  participant  shall  provide  immediate 
wtitten  notice  to  the  person  to  which  this  proposal  is  submitted  if  at 
any  time  the  prospective  lower  tier  participant  learns  thai  its 
certification  was  erroneous  when  submitted  or  has  become  erroneous 
by  reason  of  changed  circumstances 

4.  The  terms  "covered  transaction,"  "debarred."  "suspended," 
"ineligible,"  "lower  tier  covered  transaction,"  "participant,"  "  person," 
"primary  covered  transaction,"  "  p)rincipal."  "proposal."  arnl 
"voluntanly  excluded."  as  used  in  this  clause,  have  iheTncanings  set 
out  in  the  Definitions  and  Coverage  sections  of  rules  implementing 
Executive  Order  12549    You  may  contact  the  person  to  which  this 
proposal  IS  submitted  for  assistance  in  obtaining  a  copy  of  those 
regulations. 

5.  The  prospective  lower  tier  participant  agrees  by  submitting  this 
proposal  that,  should  the  proposed  covered  transaction  be  entered  into. 
it  shall  not  knowingly  enter  into  any  lower  tier  covered  transaction 
with  a  fwrson  who  is  debarred,  suspended,  declared  ineligible,  or 
voluntarily  excluded  from  participation  in  this  covered  transaction, 
unless  authorized  by  the  dcp>artment  or  agency  with  which  this 
transaction  originated. 


6    The  prospective  lower  tier  participant  further  agrees  by  submitting 
this  prup<isal  that  it  will  include  the  clause  titled  "Certification 
Regarding  Debarment.  Suspension,  ineligibility.  ai>d  Voluntary 
Exclusion-Lower  Tier  Covered  Transactions,"  without  modification, 
in  all  lower  tier  covered  transactions  and  in  all  solicitations  for  lower 
tier  covered  transactions. 

7.  A  participant  in  a  covered  transaction  may  rely  upon  a  certification 
of  a  prospective  participant  in  a  lower  tier  covered  transaction  that  it  is 
not  debarred,  suspended,  ineligible,  or  voluntarily  excluded  from  the 
covered  transaction,  unless  it  knows  that  the  certification  is  erroneous. 
A  participant  may  decide  the  method  and  frequency  by  which  it 
determines  the  eligibility  of  its  principals.  Each  panicipant  may  but  is 
not  required  to,  check  the  NonprocurertKnt  List. 

8    Nothing  contained  in  the  foregoing  shall  be  construed  to  require 
establishment  of  a  system  of  records  in  order  to  render  m  i:o<x!  faith 
the  certification  required  by  this  clause    The  knowledge  jdiI 
inforTTwtion  of  a  participant  is  not  required  to  exceed  that  which  is 
nornwlly  possessed  by  a  prudent  person  in  the  ordinary  course  of 
business  dealings. 

9.  Except  for  transactions  authorized  under  paragraph  5  of  these 
instructions,  if  a  F>articipant  in  a  covered  transaction  knin>.  rv^l.  enters 
into  a  lower  tier  covered  transaction  with  a  pwrson  vshc  is  Mi^pt-nded, 
debarred,  ineligible,  or  voluntarily  excluded  from  participial  ion  in  this 
n^nsaction,  in  addition  to  other  remedies  available  to  the  Federal 
Govemment.  the  department  or  agency  with  which  this  n-ansaction 
originated  may  pursue  available  remedies,  including  suspension  and/or 
debarment 


Ccrtiflcation 


( 1 )  The  prospective  lower  tier  participant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its  principals  are  presently  debarred, 
suspended,  proposed  for  debarment,  declared  ineligible,  or  voluntanly  excluded  from  participation  in  this  transaction  by  any  Federal 
department  or  agency. 

(2)  Where  the  prospective  lower  tier  participant  is  unable  to  certify  to  any  of  the  statements  in  this  certification,  such  prospective  participant 
shall  attach  an  explanation  to  this  proposal 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND/OR  PROJECT  NAMl 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0014. 9/90  (Replaces  GCS-009  (REV  12/88),  which  is  obsolete) 
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002  'V-'i' 


"Hfl.:"!,-! 


Approved  by  0MB 
0348-0046 


Disclosure  of  Lobb>  ing  Acti\  ities 

Complete  thi-  fi'rm  to  disclose  lobb\  mt;  actiMiic^  pursuant  lo  31  U.S.C.  1352 
I  See  re\erse  ioi  public  burden  dis^iosare) 


1       ]\pi  of  Federal  Action: 

a   contract 
b   k;rani 

2.     Status  of  Ked( 

a  bid  off 

.b   initial 

>ral  .Action: 

er  appiKatmn 

a'Aard 

vard 

3.     Report  Type: 

a.  initial  filing 

b.  material  change 

For  material  change  onl\. 
Year                 quarter 
Date  of  last  report 

C.  coi'peiaf.vc  jLrecrnent 
d  loan 

e.  loan  guarantee 

f.  loan  iri^uiancc 

c.  post-a\ 

4.     Name  and  Address  of  Reporting  Entity: 

Prime                     Subav.aidec 

Tier             ,  it   Kimv  r 

• 

Congressional  District,  if  known: 

5.     If  Reporting  Entity  in  No.  4  i$  Suha« aidee,  Enter 
Name  and  Address  of  Prime: 

Conerearioiua  District,  if  kMirn: 

'  f>      Federal  Department  Agency: 

7.  Federal  Pro{ 
CFDA  .\iirabci, 

!ram  Vame'Description: 
if  applicable: 

• 

7.     Federal  Action  Number,  if  known: 

9.  .\«ard  V  mount  if  known: 
$ 

10.  a.  >ame  and  .Address  of  Lobbying  Registrant 

(ifindnuiiu!  /,;i,?  ru.me,  first  nwnt    Mh: 

b.  Individuals  PerfomriBg  Services  (including  address 
different  from  No.  lOa) 

(last  name,  first  name,  Ml): 

ij 

11.  Information  requested  through  this  form  is 
authorized  by  title  31  l.S.f  .  section  1352.  This 
disclosure  of  lobbying  activities  is  a  material 
representation  of  fact  upon  which  reliance  was  placed 
h\  the  tier  above  when  this  transaction  was  made  or 
entered  into.  This  disclosure  is  required  pursuant  to  31 
U.S.(  .  1352.  This  information  will  be  reported  to  the 
(  ongress  semi-annuaih  and  will  be  available  for  public 
inspection.  An>  person  who  fails  to  file  the  required 
disclosure  shall  be  subject  to  a  civil  penalty  of  not  less 
than  SIO.OOO  and  not  more  than  SIOO.OOO  for  each  such 
failure. 

Signature: 

Print  Name: 

Title: 

Telephone  No.:                                 Date: 

Federal  Use  Only 

Authorized  for  I  oca!  Reproduction 
Standard  Form  -  LLL  (Rev.  7-97) 
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This  disclosure  form  shall  be  completed  by  the  reportmg  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the  initiation  or 
receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C.  section  1352.  The  filing  of 
a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  a  covered  Federal  action.  Complete  all  items  that  apply  for  both  the  initial  filing  and 
material  change  report.  Refer  to  the  itrq^lementing  guidance  published  by  the  Office  of  Management  and  Budget  for  additional 
information. 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the 

outcome  of  a  covered  Federal  action. 


2. 
3. 


6. 


10. 


11. 


Identify  the  status  of  the  covered  Federal  action. 

Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  chj..    ■    uk 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  oi  !h(  i.i  ; 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

Enter  the  fiill  name,  address,  city.  State  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if  known. 
Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is.  or  expects  to  be,  a  prime  or  subaward 
recipient.  Identify  the  tier  of  the  subawardee,  eg.,  the  first  subawardee  of  the  pnmc  is  the  1st  tier.  Subawards  include  but 
are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

If  the  organization  filing  the  report  in  item  4  checks  "Sut  i.^arjcc,'"  then  enter  the  full  luinic  ajJicbs,  city,  Sijic  ai.a  zip 
code  of  the  prime  Federal  recipient.  Include  Congressional  District,  if  known. 

Enter  the  name  of  the  federal  agency  making  the  award  or  loan  commitmcn.i    im  uuk  ai  Uj'-i  urn  org.ini/auonal  level 
below  agency  name,  if  known.  For  example.  Department  o!  i :  j  s  ;    '  .ition.  United  States  Coast  Guard. 

Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1 ).  It  ki.oun.  ciiici  liic  full  Catalog  of 
Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan  commitments. 

Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (c  e    Request 
for  Proposal  (RFP)  number;  Invitations  for  Bid  (IFB)  number;  grant  announcement  number;  the  contract,  grant    >?   .in 
award  number;  the  application/proposal  control  number  assigned  by  the  Federal  agency).  Included  prefixes,  e.g      KM' 
DE-90-OOI." 


For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agenc\       i 
amount  of  the  award/loan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

(a)  Enter  the  full  name,  address,  city,  .sm:;    ,  ;  i  zip  code  of  the  lobbying  registrant  under  the  Lobbying  Di  v  lu  un 
1995  engaged  by  the  reporting  entity  hin 'n    i  ■;  •    r,  4  to  influence  the  covered  Federal  action. 

(b)  Enter  the  full  names  of  the  individual(s)  performing  services,  and  mclude  full  address  if  different  from  10(a) 
Last  Name,  First  Name,  and  Middle  Initial  (Ml). 

The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 


ic  t  Cik-:.ii 


,\.  t  111 


1  lUcr 


According  to  the  Paperwork  Reduction  Act,  as  amended,  no  persons  are  required  to  respond  to  a  collection  of  information  unless  it  displays  a 
valid  0MB  control  Number    The  valid  0MB  control  number  for  this  mformanon  collection  is  0MB  No.  0348-0046    Public  reporting  burden  for 
this  collection  of  infonnation  is  esnmated  to  average  10  minutes  per  response,  including  time  for  reviewing  instructions,  searching  exist --i   la* ; 
sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information    Send  comments  regardir.j;  t.'ic 
burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  Office  of 
Management  and  Budget.  Paperwork  Reduction  Project  (0348-0046),  Washington,  DC  20503 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  285 

RIN   !51(>    AAbS 

Centrali/ed  Offset  o(  Federal  Payments 
to  Collect  Nontax  Debts  Owed  to  the 
United  Stales 

AGENCY:  Jwidiicial  Management  Service, 
Fist  al  Service,  Treasury. 

action:  interim  rule  with  request  for 

(  •   •   :ltS. 

SUMMARY:  This  interim  rule  describes 
the  general  rules  and  procedures 
applicable  to  the  centralized  offset  of 
Federal  payments  to  collect  delinquent, 
nontax  debts  owed  to  Federal  agencies. 
The  Department  of  the  Treasury's 
Financial  Management  Service  has 
established  the  Treasury  Offset  Program 
(TOP)  in  order  to  centralize  the  process 
by  which  Federal  payments  are 
withheld  or  reduced  (in  other  words, 
offset)  to  collect  delinquent  debts.  This 
interim  rule  specifically  applies  to  the 
centralized  offset  of  all  types  of  Federal 
payments  by  Federal  disbursing  officials 
to  collect  delinquent,  nontax  debts 
owed  to  the  United  States.  Therefore, 
this  interim  rule  affects  persons  who 
owe  delinquent,  nontax  debts  to  the 
United  States  and  who  receive  Federal 
payments.  It  also  affects  Federal 
agencies  that  are  owed  delinquent  debts 
and  that  disburse  and  certify  Federal 
payments.  This  rule  does  not  apply  to 
collection  of  child  support  debts  and 
other  debts  owed  to  States. 

DATES:  This  rule  is  effective  December 
26.  2002.  Comments  must  be  received 
by  January  27.  2003. 

ADDRESSES:  All  comments  should  be 
addressed  to  Gerry  Isenberg.  Financial 
Program  Specialist.  Debt  Management 
Services.  Financial  Management 
Service.  Department  of  the  Treasury. 
401  14th  Street,  SW.,  Room  151. 
Washington.  DC  20227.  A  copy  of  this 
interim  rule  is  being  made  available  for 
downloading  from  the  Financial 
Management  Service  Web  site  at  the 
following  address:  http:// 
www.fms  trpas.ffov/debt.  Comments  may 
also  be  received  via  the  internet  as 
directed  on  the  Web  site. 

FOR  FURTHER  INFORMATION  CONTACT: 
(jerry  Isenberg.  Financial  Program 
Specialist,  at  (202)  874-6660:  Tricia 
Long,  Attorney-Advisor  at  (202)  874- 
6680. 

SUPPLtMfcNI  AHY  INFOHMATION: 


Kei(  kv;riitii)(l 

A  major  goal  of  the  Debt  Collection 
Improvement  Act  of  1996  (DCIA),  Pub. 
L  104-134,  110  Stat.  1321-358  ef  seq. 
(April  26,  1996),  is  to  increase  the 
collection  of  delinquent,  nontax  debts 
owed  to  the  Federal  Government. 
Among  other  things,  the  DCIA 
established  a  centralized  process  for 
withholding  or  reducing  eligible  Federal 
payments  to  pay  the  payee's  delinquent 
debt  owed  to  the  United  States.  See  31 
U.S.C.  3716(c).  31  U.S.C.  3720A(h).  and 
31  CFR  901.3.  This  process  is  known  as 
"centralized  offset"  or  "offset". 

The  Financial  Management  Service 
(FMSJ.  a  bureau  of  the  Department  of    • 
the  Treasury  (Treasury),  disburses 
almost  900  million  payments  annually 
for  the  Federal  government  and  is 
responsible  for  the  implementation  of 
centralized  offset  of  Federal  payments 
for  the  collection  of  delinquent,  nontax 
debt.  To  meet  this  and  other  debt 
collection  responsibilities.  FMS  has 
established  TOP.  By  centralizing  offset 
through  TOP.  FMS  has  consolidated  and 
simplified  debt  collection  procedures 
for  the  Federal  Government.  TOP  allows 
agencies  to  submit  debts  to  one 
centralized  location  for  offset  of  all 
eligible  Federal  payments.  By 
submitting  debts  to  TOP  to  comply  with 
31  U.S.C.  3716(c)(6)  (for  offset  of  nontax 
payments),  agencies  simultaneously  will 
meet  the  requirement  to  submit  past- 
due,  legally  enforceable  debts  to 
Treasury  for  purposes  of  tax  refund 
offset.  See  31  U.S.C.  3720A(a).  TOP  also 
provides  a  mechanism  for  Federal 
agencies  to  collect  debt  through  the 
centralized  offset  of  the  salaries  of 
Federal  employees.  See  31  CFR  285.7. 

T(3P  works  as  follows.  Creditor 
agencies  submit  information  about 
delinquent  debts  to  FMS.  which 
maintains  the  information  in  its 
delinquent  debtor  database.  Payment 
agencies  prepare  and  certify  payment 
vouchers  to  FMS  and  disbursing 
officials  at  other  Federal  agencies  (such 
as  Department  of  Defense  or  the  United 
States  Postal  Service),  who  then 
disburse  payments.  The  payment 
vouchers  contain  information  about  the 
payment  including  the  name  and 
taxpayer  identifying  number  (TIN)  of 
the  recipient.  Before  an  eligible  Federal 
payment  is  disbursed  to  a  payee,  FMS 
compares  the  payment  information  with 
debtor  information  in  FMS'  delinquent 
debtor  database  If  the  payee's  name  and 
TIN  match  the  name  and  TIN  of  a 
debtor,  the  disbursing  official  offsets  the 
payment,  in  whole  or  in  part,  to  satisfy 
the  debt,  to  the  extent  legally  allowed. 

FMS  transmits  amounts  collected 
through  offset  to  the  appropriate 


creditor  agencies  after  deducting  fees, 
which  FMS  charges  the  creditor 
agencies  in  order  to  cover  the  cost  of 
operating  the  offset  program.  The 
authority  to  charge  fees  is  found  at  31 
U.S.C.  3716(c)(4)  and  3720A(d).  If  not 
otherwise  prohibited  by  law.  creditor 
agencies  may  add  the  fees  to  the  debts 
as  administrative  costs,  pursuant  to  31 
U.S.C.  3717(e). 

FMS  maintains  information  about  a 
delinquent  debt  in  TOP  delinquent 
debtor  database  and  continues  to  offset 
eligible  Federal  payments  until  the 
creditor  agency  suspends  or  terminates 
debt  collection  or  offset  activity  for  the 
debt.  A  creditor  agency  will  suspend 
collection  if  the  debt  is  subject  to  a 
bankruptcy  stay  or  if  other  reasons 
justify  suspension.  See  31  CFR  903.2.  A 
creditor  agency  will  terminate  collection 
of  a  debt  if  it  is  paid  in  full, 
compromised,  discharged,  or  if  other 
reasons  justif\  t.rinination.  See  31  CFR 
903.3. 

FMS  has  published  rules  that  govern 
the  offset  of  specific  payment  types  to 
colleci  delinquent,  nontax  lii  [it^  wed 
to  the  United  States.  These  rules 
address:  (1)  Offset  of  tax  refund 
payments  to  collect  delinquent,  nontax 
debts  owed  to  Federal  agencies  (31  CFR 
285.2);  (2)  offset  of  Federal  benefit 
payments  to  collect  delinquent,  nontax 
debts  owed  to  Federal  agencies  (31  CFR 
285.4):  and  (3)  offset  of  Federal  salary 
payments  to  collect  debts  owed  to 
Federal  agencies  (31  CFR  285.7). 
Nothing  in  this  rule  is  intended  to 
contradict  any  provision  of  these  more 
specific  sections.  Rather,  this  rule  only 
describes  requirements  and  procedures 
which  are  common  to  the  centralized 
offset  of  all  Federal  payments  to  collect 
debts  owed  to  Federal  agencies.  To  the 
extent  any  provision  of  this  rule  is 
inconsistent  with  a  more  specific 
provision  of  sections  285.2,  285.4  or 
285.7  of  this  Part,  the  more  specific 
provision  shall  apply. 

Sfi  tiiiii    \n,it\  SIS 

la  I  Scope 

Paragraph  (a)  describes  the  scope  of 
this  section,  which  governs  the 
centralized  offset  of  Federal  payments  to 
collect  delinquent,  nontax  debts  owed 
to  Federal  agencies  in  accordance  with 
the  requirements  of  31  U.S.C.  3716(c)(6). 
3720A(a).  26  U.S.C.  6402.  and  all 
applicable  regulations. 

"This  regulation  only  applies  to  the 
extent  that  it  does  not  conflict  with  the 
more  specific  provisions  of  the  rules  for 
tax  refund  offsets  [see  31  CFR  285.2). 
salary  payment  offsets  [see  31  CFR 
285.7)  and  benefit  payment  offsets  {see 
31  CFR  285.4). 
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I  his  section  does  not  apply  to 
iiiiimiistratiye  off.sets  that  occur  outside 
oi  KJF  iknown  as  "non-centralized 
offsets").  Non-centralized  offsets  are 
governed  by  the  Federal  Claims 
Collection  Standards  [see  31  CFR 
901.3(c))  and  agency-specific 
regulations. 

This  section  does  not  apply  to  the 
offset  of  payments  to  collect  debts  owed 
to  States  (see  :n  CFR  285.8)  or  to  collect 
delinquent  child  support  payments  {see 
31  CFR  285.1  and  285.3). 

This  section  does  not  apply  to 
garnishments  or  Internal  Revenue 
.Service  levies  of  Federal  payments. 
Offsets  are  not  garnishments.  An  offset 
occurs  when  the  Federal  government 
withholds  money  owed  to  a  person  to 
satisfy  a  claim  owed  by  that  same 
person  to  the  government.  Garnishment 
is  a  process  whereby  a  creditor  attaches 
wages  or  other  property  belonging  to  a 
debtor  which  is  in  the  possession  of  a 
third  party.  A  levy  is  the  means  by 
which  the  Internal  Revenue  Service  or 
other  tax  collecting  authority  seizes  the 
delinquent  taxpayer's  property.  See  26 
U.S.C.  6331.  Regulations  governing 
garnishments  and  levies  do  not  apply  to 
offsets  under  this  section.  For  example, 
regulations  which  exclude  travel 
reimbursements  from  court-ordered, 
commercial  garnishments  on  Federal 
pay  {see  5  CFR  582.102)  do  not  preclude 
offsets  under  this  section.  Therefore, 
payments  which  reimburse  Federal 
emplovees  for  travel  or  other 
employment-related  expenditures  are 
subject  to  offset  under  this  section, 
regardless  of  whether  they  may  be 
garnished  to  collect  debts  owed  to  third 
parties. 

This  section  applies  only  to  payments 
that  a  payment  certifying  agency  has 
certified  to  a  disbursing  official  for 
disbursement.  It  therefore  does  not 
apply  to  payments  made  directly  with  a 
government  credit  card. 

Lastly,  the  receipt  of  collections 
pursuant  to  this  section  does  not 
preclude  a  Federal  agency  from 
pursuing  all  other  available  debt 
collection  remedies  simultaneously, 
provided  that  collections  do  not  exceed 
the  amount  of  the  debt,  including  any 
interest,  penalties,  and  administrative 
costs. 

(b)  Definitions 

Paragraph  (b)  of  this  section  sets  forth 
definitions  applicable  to  this  rule.  It  is 
important  to  note  that  the  terms  used  in 
this  section  are  defined  for  purposes  of 
this  section  only.  For  example,  whether 
a  debt  is  "legally  enforceable"  for 
purposes  of  centralized  offset  pursuant 
to  this  section  has  no  bearing  on 
whether  the  debt  is  legally  enforceable 


for  purposes  of  placing  a  lien  on  the 
debtor's  property  or  for  some  other  debt 
collection  purpose. 

(c)  General  Rule 

Paragraph  (c)  of  this  section  sets  forth 
the  general  rule  that  creditor  agencies 
must  submit  their  delinquent  debts  to 
FMS  for  offset,  and  that  disbursing 
officials  must  offset  payments  to  collect 
those  debts.  See  31  U.S'.C.  3716(c). 

(d)  Requirements  for  Creditor  Agencies 

Paragraph  (d)  sets  forth  the 
requirements  for  Federal  creditor 
agencies  with  regard  to  centralized 
offset.  As  noted  above,  creditor  agencies 
will  meet  the  requirement  to  submit 
debts  to  Treasury  for  purposes  of  tax 
refund  offset  b\  submitting  debts  to 
FMS  pursuant  to  this  section.  See  31 
U.S.C.  3720A(a).  The  requirements  of 
this  section  take  into  account  the 
provisions  of  various  statutes  and 
regulations  which  apply  to  the  offset  of 
Federal  payments  in  general,  as  well  as 
to  specific  types  of  Federal  payments. 

Paragraph  (d)(1)  restates  tW statutory 
requirement  that  creditor  agencies 
notify  FMS  of  all  past-due.  legally 
enforceable,  nontax  debt  which  is 
delinquent  for  more  than  180  days,  for 
purposes  of  collection  by  centralized 
offset.  See  31  U.S.C.  3716(c)(6). 
Paragraph  (d)(1)  also  provides  a  creditor 
agency  with  30  days  following  a 
decision  on  an  appeal  within  which  to 
submit  a  debt  that  is  more  than  180  days 
delinquent.  This  rule  allows  for  an 
additional  30  days,  because  immediate 
transfer  of  a  debt  to  FMS  following  a 
decision  on  an  appeal  might  be 
impractical.  The  30-day  period  provides 
debtors  with  an  opportunity  to  pay  the 
debt  or  to  enter  into  a  repayment  plan 
with  the  creditor  agency  before  offset 
action  is  taken.  When  a  creditor  agency 
determines  that  a  debtor  is  unlikely  to 
pav  the  debt  or  enter  into  a  repayment 
plan  within  the  30-day  period,  it  should 
submit  the  debt  to  FMS  immediately 
following  a  decision  on  an  appeal. 

Paragraph  (d)(2)  provides  that  creditor 
agencies  may  notif\'  FMS  of  debts 
delinquent  for  less  than  180  days  for 
purposes  of  offset.  FMS  encourages 
agencies  to  submit  debts  to  TOP  as  soon 
as  they  become  eligible,  in  order  to 
maximize  collections. 

Paragraph  (d)(3)  describes  the 
requirements  for  a  debt  to  be  eligible  for 
centralized  offset.  For  a  creditor  agency 
to  submit  a  debt  to  FMS  for  offset,  the 
debt  must  be  past  due  and  legally 
enforceable  in  the  amount  stated  by  the 
creditor  agency,  be  less  than  10  years 
delinquent  (unless  the  debt  may  be 
collected  by  offset  legally  if  more  than 
ten  years  delinquent,  as  is  the  case  with 


judgment  debts  and  education  loans), 
have  a  balance  greater  than  $25.  and  not 
be  secured  by  collateral  subject  to 
foreclosure.  Generally,  the  debt  should 
not  be  secured  by  collateral  subject  to  a 
pending  foreclosure  action  unless  the 
creditor  agency  certifies  that  offset  will 
not  affect  the  government's  rights  to  the 
secured  collateral.  Additionally,  the 
creditor  agency  must  certifv'  that  the 
debt  is  eligible  for  collection  by  offset, 
as  required  in  paragraph  (d)(6)  of  this 
section. 

Debts  owed  by  foreign  sovereigns  are 
excluded  from  the  mandator*' 
requirement  under  paragraph  (d)(1)  that 
creditor  agencies  notif\'  FMS  of  all  past- 
due,  legally  enforceable,  nontax  debt 
which  is  delinquent  for  more  than  180 
days,  for  purposes  of  collection  by 
centralized  offset.  This  exclusion 
applies  only  to  debts  owed  by  foreign 
sovereigns  and  does  not  apply  to  debts 
owed  by  privately  owned  foreign 
corporations  or  by  foreign  individuals. 
This  exclusion  does  not  preclude  a 
creditor  agency  from  voliuitarily 
notifying  Treasury  of  debt  owed  by 
foreign  sovereigns  fo^he  purpose  of 
offset  to  the  extent  allowed  by  law.  FMS 
has  excluded  debts  owed  by  foreign 
sovereigns  from  the  requirement 
described  in  paragraph  (d)(1)  pursuant 
to  31  U.S.C.  3716(c)(5).  Section 
3716(c)(5)  authorizes  the  Secretar>'  of 
the  Treasury  to  prescribe  such  rules, 
regulations,  and  procedures  as  the 
Secretary'  considers  necessary  to  cany 
out  centralized  offset  under  section 
3716(c).  The  Secretary'  deems  it 
necessary  to  exclude  debts  owed  by 
foreign  sovereigns  because  mandatory 
notification  of  such  debts  to  Treasury 
for  collection  by  offset  could  interfere 
with  important  foreign  policy  goals. 

Paragraph  (d)(3)(iv)  describes  creditor 
agencies'  responsibilities  to  report 
certain  debt  information  to  Treasury  on 
a  report  known  as  Treasury  Report  on 
Receivables  (TROR).  When  reporting 
amounts  eligible  for  TOP.  agencies  must 
report  amounts  that  have  been  excluded 
from  TOP  and  state  the  reasons  for  the 
exclusions  consistent  with  this 
paragraph.  Detailed  instructions  on 
completing  the  TROR  can  be  found  at 
http://www.fms.treas.gov/debt/dmrpts. 

For  purposes  of  this  section,  a  debt  is 
generally  deemed  past  due  or 
delinquent  if  it  is  not  paid  when  due, 
whether  that  be  the  date  specified  in  an 
initial  notice  or  a  date  specified  in  a 
contract  or  other  applicable  agreement. 
Creditor  agencies  determine  when  a 
debt  is  delinquent  based  on  applicable 
statutes,  regulations  and  policies. 
Nothing  in  this  section  is  intended  to 
define  when  a  debt  is  delinquent  or 
legally  enforceable  for  purposes  of 
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anything  other  than  when  a  debt  may  be 
submitted  to  FMS  for  purposes  of 
centralized  offset.  A  debt  is  legally 
enforceable  if  there  has  been  a  final 
agency  determination  that  the  debt  is 
due  in  the  amount  stated,  and  there  are 
no  legal  bars  to  collection  by  offset.  A 
debt  is  legally  enforceable  for  purposes 
of  this  section  as  long  as  the  10-year 
limitation  (or  other  applicable  time 
limitation  on  offset)  has  not  been 
exceeded,  regardless  of  any  limitation 
on  when  a  claim  may  be  brought  in  a 
civil  action.  Creditor  agencies  should 
consult  with  their  agency  counsel  to 
determine  the  legal  enforceability  of 
debts  for  purposes  of  this  section. 

Paragraph  id)(4)  describes  the 
requirements  for  creditor  agencies  to 
publish  regulations  regarding  offset. 
Creditor  agencies  must  promulgate 
regulations  governing  offset  in 
accordance  with  31  U.S.C. 
3716(b){administrative  offset), 
3720A(a)(tax  refund  offset),  and  31  CFR 
901.3(b)(4)(Federal  Claims  Collection      . 
Standards)  prior  to  submitting  debts  for 
offset.  Additionally,  creditor  agencies 
must  promulgate  regulations  in 
accordance  with  5  U.S.C.  5514,  31  CFR 
285.7(d)(2),  and  5  CFR  550.1104  in 
order  to  collect  debts  through  the 
centralized  offset  of  Federal  salary 
payments.  Creditor  agencies  must 
comply  with  the  prerequisites  for  the 
offset  of  all  types  of  Federal  payments 
in  order  to  participate  fully  in  the 
centralized  offset  through  TOP.  If,  for 
example,  a  creditor  agency  has  not 
published  regulations  concerning  the 
offset  of  Federal  salary  payments,  then 
disbursing  officials  cannot  offset  salary 
payments  to  collect  that  creditor 
agency's  debts. 

Paragraph  (d)(5)  sets  forth  the 
information  required  for  each 
delinquent  debt  submitted  to  FMS  for 
offset.  All  of  the  information  is 
necessary  for  the  successful  operation  of 
TOP. 

Paragraph  (d)(6)  describes  the 
certification  that  creditor  agencies  must 
provide  to  FMS  for  each  debt.  Creditor 
agencies  must  certify  to  FMS  that  the 
requirements  of  31  U.S.C.  3716(a), 
3720A.  26  use.  6402.  and  applicable 
agency-specific  statutes  and  regulations 
related  to  offset  have  been  met.  The 
creditor  agency  must  certify  the 
following  for  each  debt:  (1)  the  debt 
meets  the  requirements  set  forth  in 
paragraph  (d)(3)  of  this  section, 
regarding  debt  eligibility;  (2)  the 
creditor  agency  has  given  the  debtor  due 
process  pursuant  to  31  U.S.C.  3716, 
3720A  and  26  U.S.C.  6402:  and  (3)  the 
creditor  agency  has  complied  with  31 
U.S.C.  3717  with  respect  to  the 
assessment  of  interest,  penalties  and 


administrative  costs.  The  certification 
must  be  executed  by  the  head  of  the 
agency  or  by  a  person  with  delegated 
authority  to  make  such  certification  on 
behalf  of  the  head  of  the  agency. 

With  respect  to  the  certification  that 
the  creditor  agency  has  provided  due 
process,  neither  the  DCIA  nor  this  rule 
changes  the  existing  requirement  that 
agencies  provide  due  process  prior  to 
offset.  Such  due  process  requirements 
are  set  forth  in  31  U.S.C.  3716(a). 
3720A.  and  any  agency-specific  statutes 
and  regulations  applicable  lo  the  debt. 
Creditor  agencies  must  inform  debtors 
by  written  notice  that  the  creditor 
agencies  intend  to  offset  eligible 
payments  and  that  the  debtor  has  an 
opportunity  to  review  applicable  agency 
records  and  to  seek  a  review  of  the 
determination  of  the  debt.  In  accordance 
with  the  creditor  agency's  policies  and 
procedures,  the  debtor  may  provide 
evidence  to  the  creditor  agency  that 
collection  of  the  debt  by  administrative 
offset  would  result  in  a  financial 
hardship.  The  debtor  may  also  make 
alternative  payment  arrangements, 
which  are  acceptable  to  the  creditor 
agency.  There  is  an  additional  due 
process  requirement  when  the  creditor 
agency  has  submitted  the  debt  for  offset 
of  the  debtor's  Federal  salary.  Prior  to 
offsetting  a  Federal  salary,  the  creditor 
agency  must  notify  the  debtor  that  she 
or  he  has  an  opportunity  for  a  hearing 
pursuant  to  5  U.S.C.  5514.  5  CFR 
550.1104,  and  applicable  creditor 
agency  regulations.  Such  notification 
may  be  combined  with  any  other  due 
process  notices  or  may  be  sent 
separately. 

As  noted  in  paragraph  (d)(13).  nothing 
in  this  section  requires  agencies  to 
duplicate  any  notice,  review  or  hearing 
previously  provided  to  the  debtor.  For 
example,  if  the  agency  has  provided  the 
debtor  with  a  hearing  concerning  the 
existence  of  a  debt,  this  section  does  not 
require  an  agency  to  provide  a  second 
hearing  concerning  the  same  issue  in 
order  to  submit  the  debt  for  offset.  In 
such  circumstance,  however,  the  debtor 
may  be  entitled  to  a  review  (or  hearing, 
if  a  Federal  employee  and  the  agency 
seeks  to  offset  his  or  her  Federal  salar\') 
concerning  any  other  issues  not 
addressed  in  the  previous  hearing.  In 
this  example,  the  debtor  may  contest  the 
accuracy  of  the  current  debt  balance 
(i.e.,  whether  the  agency  had  properly 
credited  payments  made  subsequent  to 
the  hearing). 

Paragraph  (d)(7)  explains  that  creditor 
agencies  will  be  asked  to  update  the 
certifications  of  debts  maintained  by 
FMS  in  order  to  ensure  that  the  debts 
continue  to  meet  the  requirements  of 
paragraph  (d)(6),  including  that  the 


creditor  agency  has  properly  applied 
credits  to  the  debt  balance  (other  than 
collections  through  centralized  offset). 
Periodic  updates  are  required  to  ensure 
that  information  about  the  debts  is 
current  and  accurate. 

Paragraph  (d)(8)  also  explains  that  the 
certification  required  by  paragraphs 
(d)(6)  and  (d)(7)  of  this  section,  and  any 
other  information  regarding  delinquent 
debts  transmitted  to  FMS,  will  be  made 
in  a  form  and  manner  as  prescribed  by 
FMS.  The  form  may  include,  but  is  not 
limited  to.  electronic  data  transmission. 
In  order  to  submit  certifications 
electronically,  a  creditor  agency  must 
sign  an  agreement  with  FMS  agreeing 
that  the  creditor  agency  will  certif>' 
debts  in  accordance  with  instructions 
from  FMS.  that  any  person  who  the 
creditor  agency  allows  to  certify  debts 
electronically  will  have  the  delegated 
authority  to  certify  the  debts  on  behalf 
of  the  head  of  the  agency,  and  that  such 
person  knows  that  they  are  certifying  to 
all  of  the  requirements  of  paragraph 
(d)(6)  of  this  section  and  any  other  terms 
of  the  certification  as  set  forth  in  the 
agreement.  FMS  will  require  any 
agreement  regarding  electronic 
certification  to  be  re-e.xecuted 
periodically,  usually  on  an  annual  basis. 
This  periodic  execution  will  ensure  that 
creditor  agency  personnel  remain  aware 
of  their  responsibilities  and  authorities 
when  certifying  debts  for  centralized 
offset. 

Paragraph  (d)(9)  explains  that 
agencies  which  designate  disbursing 
officials  pursuant  to  31  U.S.C.  3321(c) 
are  not  required  to  certify  debts  arising 
out  of  their  own  operations  for  purposes 
of  centralized  offset  under  this  section 
prior  to  collecting  such  claims  by  offset. 
For  example,  if  the  Department  of 
Defense  (DOD)  is  about  to  disburse  a 
payment  to  a  person  who  also  owes  a 
delinquent  debt  to  it.  DOD  may  offset 
such  payment,  in  accordance  with 
applicable  law.  without  first  certifying 
the  debt  to  FMS  for  purposes  of 
centralized  offset. 

Paragraph  (d)(10)  describes  the 
creditor  agencies'  responsibility  to 
correct  and  update  information 
contained  in  delinquent  debt  records. 
While  information  about  a  debt  is 
maintained  in  TOPs  delinquent  debtor 
database,  the  creditor  agency  remains 
responsible  for  administering  the  debt. 
This  means  that  the  creditor  agency 
remains  responsible  for  answering 
inquiries  about  the  debts,  negotiating 
agreements  with  the  debtor,  maintaining 
records  applicable  to  the  debt,  and 
applying  any  amounts  received  with 
respect  to  the  debt  other  than  amounts 
collected  through  centralized  offset. 
Creditor  agencies  make  all  decisions 


concerning  their  debts.  Creditor 
agencies  determine  whether  debts  are 
eligible  for  offset  and  whether  offset 
funds  should  be  returned  to  debtors 
who  claim  that  the  debts  were  not 
♦•ligible  for  offset. 

if  creditor  agencies  receive  funds  from 
any  source  other  than  centralized  offset, 
they  must  submit  the  updated  balance 
information  to  FMS;  however,  FMS  will 
applv  any  funds  received  through 
centralized  offset  to  the  debt  balances 
within  TOP  and  notify  creditor  agencies 
of  sui.h  cullections. 

Creditor  agencies  are  also  responsible 
for  notifying  FMS  immediately  if  there 
is  a  change  in  the  status  of  the  legal 
enforceability  of  any  debt.  For  example, 
if  a  creditor  agency  learns  that  a  debtor 
has  filed  for  bankruptcy  protection  and 
the  automatic  stay  is  in  effect,  that 
creditor  agency  must  notify  FMS,  in  the 
manner  prescribed  by  FMS.  that  the 
debt  is  no  longer  legally  enforceable. 
Likewise,  if  the  bankruptcy  is 
dismissed,  the  debt  has  not  been 
discharged,  and  there  are  no  other  legal 
obstacles  to  collection,  the  creditor 
agency  should  notify  FMS  immediately 
that  the  debt  is  once  again  legally 
enforceable.  As  a  practical  matter,  this 
means  that  creditor  agencies  must  have 
procedures  in  place  to  track  the  status 
of  their  debts  which  are  in  bankruptcy 
and  to  update  FMS  promptly  Creditor 
agencies  should  seek  legal  advice  from 
their  agency  counsel  concerning  the 
impact  of  the  Bankruptcy  Code, 
particularly  11  U.S.C.  106,  362,  and  553, 
on  pending,  contemplated  or  completed 
collections  by  offset. 

If  a  debt  is  being  collected  and 
serviced  by  FMS  or  another  debt 
collection  center,  pursuant  to  31  U.S.C. 
3711(g),  FMS,  or  the  applicable  debt 
collection  center,  will  manage  the 
creditor  agency's  responsibilities  under 
paragraph  (d)(10)  of  this  section. 

Paragraph  (d)(ll)  addresses  debts 
which  have  been  transferred  to  FMS  or 
a  Treasury-designated  debt  collection 
center  for  purposes  of  collection 
pursuant  to  31  U.S.C.  3711(g)  (known  as 
"cross-servicing")  or  which  have  been 
referred  to  the  Department  of  Justice 
(DO))  for  enforced  collection.  A  debt 
collection  center  will  also  be 
responsible  for  submitting  debts  it  is 
servicing  to  TOP  on  behalf  of  the 
creditor  agencies.  FMS.  on  behalf  of  the 
creditor  agencies,  will  submit  debts  in 
its  cross-servicing  program  to  TOP  in 
accordance  with  the  requirements  of 
this  section.  See  31  CFR  285.11  for 
certification  requirements  when 
transferring  debts  to  FMS  for  debt 
collection  purposes.  DOJ  will  submit 
debts  to  FMS  for  centralized  offset  on 
behalf  of  the  creditor  agency,  as  DOJ 


deems  appropriate,  fur  all  debts  which 
have  been  referred  to  DOJ  for  collection 
enforcement. 

Paragraph  (d)(12)  explains  that  if  a 
creditor  agency  has  determined  that  the 
offset  amount  allowed  by  law  would 
result  in  financial  hardship  to  the 
debtor,  and  that  a  lesser  offset  amount 
is  reasonable  and  appropriate  based 
upon  the  debtor's  financial 
circumstances,  then  the  creditor  agency 
may  specify  that  the  disbursing  official 
offset  a  lesser  amount. 

fe)  Pa\ments  Made  By  the  United  States 

Paragraph  (e)  discusses  the  rules 
applicable  to  Federal  payments  covered 
by  this  section.  This  section  generally 
applies  to  all  Federal  payments 
(regardless  of  the  payment  mechanism 
used,  eg  .  check  or  electronic  funds 
transfer),  unless  offset  against  such  type 
of  payment  is  expressly  prohibited 
under  the  DCIA  or  other  Federal  statute. 
Sep  31  U.S.C,  3716(e)(2). 

Paragraph  (e)(1)  notes  that  judgments 
paid  pursuant  to  31  U.S.C.  1304 
(Judgments,  awards  and  compromise 
settlements)  are  eligible  for  centralized 
offset  pursuant  to  31  U.S.C.  3716(c). 
Nothing  in  this  rule  affects  the  setoff  of 
amounts  to  be  paid  pursuant  to  such  a 
judgment  in  accordance  with  31  U.S.C. 
3728  (Setoff  against  judgments),  which 
authorizes  the  Secretary  of  the  Treasury 
ti)  withhold  amounts  to  be  paid  on  a 
judgment  to  offset  a  debt.  Setoff  under 
section  3728  occurs  before  the  Secretary 
certifies  the  payment  for  disbursement. 
This  rule,  however,  only  addresses 
centralized  offset  of  such  payments  after 
the  Secretary  has  certified  them  for 
disbursement.  See  volume  1,  part  6. 
chapter  3100  of  the  Treasury  Financial 
Manual  for  information  on  the  setoff 
and  certification  of  judgment  fund 
payments. 

Paragraph  {e)(2)  provides  a  list  of 
pa\ment  types  that  are  excluded  from 
offset.  In  addition  to  payments  exempt 
by  law.  this  rule  exempts  from  offset  all 
Federal  loan  payments  other  than 
payments  for  travel  advances  pursuant 
to  31  U.S.C.  3716(c)(5).  Section 
3716(c)(5)  authorizes  the  Secretary  of 
the  Treasury  to  prescribe  such  rules, 
regulations,  and  procedures  as  the 
Secretary  considers  necessary  to  carry 
out  centralized  offset  under  section 
3716(c).  The  Secretary  deems  it 
necessary  to  exempt  Federal  loan 
payments  other  than  travel  advances 
from  centralized  offset.  If  a  loan 
payment  is  offset,  the  debtor/payee  pays 
off  one  agency  by  creating  a  debt  owed 
to  another  agency  The  government's 
interests  in  debt  collection  through 
offset  are  not  advanced  by  paying  off  a 
debt  owed  to  one  agency  by  creating  a 


debt  owed  to  another.  Therefore, 
pursuant  to  31  U.S.C.  3716(c)(5).  the 
Secretary  exempts  Federal  loan 
payments  other  than  travel  advances 
from  centralized  offset. 

Although  travel  advance  payments  to 
Federal  employees  are  considered  loans, 
except  in  limited  circumstances  (see  54 
Comp.  Gen.  190,  191  (B-180672. 
September  5,  1974)  and  1994  WL 
158116  (B-251865,  April  28.  1994)),  the 
Secretary  does  not  deem  it  necessary  to 
exempt  travel  advances  from  centralized 
offset  under  this  section  for  three 
reasons.  First  and  foremost.  Federal 
employees  are  ethically  obligated  to 
"satisfy  in  good  faith  their  obligations  as 
citizens,  including  all  just  financial 
obligations,  especially  those  such  as 
Federal,  State,  or  local  taxes  that  are 
imposed  by  law.  "  See  5  CFR 
2635.10l(b)(12).  If  the  Federal  employee 
is  unable  to  pay  a  debt,  the  employee 
should  contact  the  creditor  agency  to 
make  satisfacton,'  repayment 
arrangements  in  order  to  avoid  offsets  of 
travel  advances  under  this  section. 
Absent  such  action  by  the  Federal 
employee,  any  travel  advances  made  to 
that  employee  should  be  offset  to  pay  an 
employee's  delinquent  debts.  The 
employee  remains  responsible  for 
traveling,  if  required  for  the 
performance  of  his  or  her  duties. 
Second,  unlike  traditional  Federal  loan 
programs,  travel  advances  are  short-term 
debts,  which  are  repaid  as  soon  as  the 
employee  travels.  Third,  delinquent 
debtors  are  barred  from  receiving 
Federal  loans  [see  31  U.S.C.  3720B).  yet 
agencies  generally  do  not  access 
employees'  credit  reports  or  other 
sources  of  information  to  verif\'  whether 
an  employee  owes  a  delinquent  Federal 
debt  prior  to  issuing  a  travel  advance. 
Failing  a  bar  by  the  agency  issuing  the 
travel  advance,  it  is  appropriate  for  the 
Government  to  offset  the  travel  advance 
payment  to  satisfy  the  employee's 
delinquent  debts. 

Paragraph  (e)(3)  explains  that  sp>ecific 
rules  apply  to  the  centralized  offset  of 
tax  refunds,  certain  benefit  payments 
and  Federal  salary  payments.  See  31 
CFR  285.2.  285.4.' and  285.7. 
respectively.  This  section  applies  only 
to  the  extent  that  it  is  not  inconsistent 
with  the  provisions  of  the  rules  that 
apply  to  each  payment  type 

Paragraph  (e)(4)  states  that  a  payment 
made  jointly  to  two  or  more  persons 
(i.e.,  "joint  pavees"),  may  be  offset  in  its 
entirety  to  satisfy  the  debt  of  any  one  of 
the  joint  payees.  FMS  assumes  Uiat  joint 
payments  are  made  to  persons  who  each 
own  an  undivided  interest  in  the  whole 
payment.  A  joint  payee  who  believes 
that  he  or  she  is  entitled  to  a  portion  of 
the  monies  that  have  been  offset  must 
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contact  the  pajrmeiu  ap,uiu.v  v\iiiL,n 
issued  the  payment.  The  payment 
agency  must  determine,  based  upon 
applicable  laws  and  policies,  if  a  refund 
of  any  portion  of  the  offset  amount  is 
appropriate.  If  a  couple  files  a  joint 
Federal  income  tax  return,  and  a 
resulting  refund  is  offset  to  collect  a 
debt  which  is  owed  by  only  one  of  the 
spouses,  the  spouse  that  does  not  owe 
the  debt  (i.e  ,  the  "injured  spouse") 
must  contact  the  Internal  Revenue 
Service  to  claim  the  portion  of  the  tax 
refund  to  which  he  or  she  is  entitled. 
The  IRS  Web  site,  found  at  www.irs.gov. 
contains  instructions  for  the  injured 
spouse  to  make  a  claim  for  his  or  her 
portion  of  the  tax  refund.  At  the  time  of 
writing,  such  claims  are  processed  on 
IRS  Form  8379. 

Paragraph  (e)(5)  states  that  payments 
made  to  representative  payees  [i  e..  the 
named  payee  is  receiving  the  payment 
solely  in  the  person's  capacity  as  a 
representative  for  the  tjeneficiary  of  the 
payment)  will  only  be  offset  to  collect 
delinquent  debt  owed  by  the  payment 
beneficiary.  For  example,  if  a  payment 
is  made  to  an  attorney  solely  for  the 
benefit  of  his  or  her  client,  FMS  will 
offset  such  payment  only  to  collect  a 
debt  owed  by  the  client.  FMS  will  not 
offset  the  payment  to  collect  a  debt 
owed  by  the  named  payee  attorney 
Payment  agencies  are  responsible  for 
properly  identifying  representative 
payees. 

Paragraph  (e)(6)  addresses  the  offset  of 
payments  which  have  been  assigned  to 
a  third  party  (known  as  'assigned 
payments").  In  certain  circumstances. 
FMS  may  offset  an  assigned  payment  to 
collect  debts  owed  by  either  the  assignor 
or  the  assignee.  See  31  U.S.C.  3716(e)(2) 
(offset  permissible  if  not  prohibited). 
For  example,  if  a  Federal  contractor  has 
assigned  the  right  to  receive  payment 
under  a  Federal  contract  to  a  financial 
institution,  FMS  may  offset  the  payment 
to  collect  a  debt  owed  by  either  the 
contractor  or  the  financial  institution. 
FMS  will  offset  assigned  payments 
made  to  Federal  contractors  within  the 
limits  of  41  U.S.C.  15.  31  U.S.C.  3727 
and  implementing  regulations 
(including,  as  applicable,  the  Federal 
Acquisition  Regulation  (48  CFR  Chapter 
1)).  This  rule  does  not  address  the 
validity  of  any  assignment  of  payments. 
At  the  time  of  the  publication  of  this 
regulation,  FMS  has  not  yet  fully 
implemented  offset  of  assigned 
payments.  FMS  will  provide  guidance 
to  payment  agencies  prior  to 
implementation. 

Paragraph  (e)(7)  describes  how 
payment  agencies  may  request  that  the 
Secretary  exempt  payment  types  from 
centralized  offset  and  how  the  Secretary 


will  evaluate  and  respond  to  such 
requests.  The  DCIA  requires  the 
Secretary  to  exempt  from  centralized 
offset  payments  made  under  means- 
tested  programs  when  the  head  of  the 
payment  agency  requests  such 
exemption  in  writing  The  DCIA  also 
authorizes  the  Secretary  to  exempt 
payments  made  under  non-means-tested 
programs  at  the  written  request  of  the 
head  of  the  payment  agency.  See  31 
use  3716(c)(3)(B).  FMS  has  published 
and  made  available  on  its  Web  site 
[wH'w fms  treas  gov/debt]  standards  and 
procedures  for  the  exemption  of  classes 
of  payments  from  centrali/cii  offset. 
Paragraph  (e)(7)(i)  explains  v\  !i.  n  an 
exemption  request  for  me.ir  •      .d 
payments  will  be  granted  I'didgraph 
(e)(7)(ii)  explains  that  the  Secretary  may 
exempt  non-means-tested  payments  in 
accordance  with  the  published 
standards.  Paragraph  (e](7)(iii)  explains 
that  the  requests  for  exemptions  must  be 
made  in  writing  following  guidance 
issued  by  FMS  pursuant  to  31  U.S.C. 
3716(c)(3)(B).  Exemptions  apply  to 
classes  of  payments  and  not  to 
individual  payments.  A  list  of  payments 
exempt  from  offset  may  be  found  on  the 
FMS  Web  site  at  www.fms.treas.gov/ 
debt. 

Consistent  with  the  foregoing 
paragraph,  contracting  officials  at 
Federal  agencies  do  not  have  the 
authority  to  exempt  contract  payments 
from  centralized  offset.  Payments  are 
exempt  from  centralized  offset  only  if 
expressly  made  exempt  by  statute  or  if 
the  Secretary  grants  an  exemption. 
Therefore,  contract  clauses  prohibiting  a 
Federal  agency  from  offsetting  a 
payment  generally  do  not  apply  to 
centralized  offset  pursuant  to  this 
section,  regardless  of  whether  such 
clauses  may  be  effective  as  to  offsets 
made  by  the  contracting  agency 
pursuant  to  other  authorities. 

Paragraph  (e)(8)  explains  that 
payment  agencies  must  prepare  and 
submit  payment  vouchers  in  the  manner 
prescribed  by  FMS  or  other  disbursing 
official,  in  order  to  maximize  the 
number  of  legally-eligible  offsets.  Also, 
payment  agencies  are  responsible  for 
notifying  the  Secretary  of  any  legal  bars 
to  offset  of  payments  which  the  agency 
certifies  for  payment. 

Paragraph  (e)(9)  explains  that  when  a 
payment  is  offset,  both  the  disbursing 
official  and  the  payment  agency  have 
met  their  obligations  with  respect  to 
making  the  payment.  Neither  the 
payment  agency  nor  the  disbursing 
official  is  liable  for  any  portion  of  the 
payment  which  was  offset.  See  31 
U.S.C.  3716(c)(2).  For  example,  if  an 
agency  certifies  a  payment  to  a  Federal 
contractor  for  work  completed,  and  that 


payment  is  offset  to  collect  a  delinquent 
debt  that  the  contractor  owes  to  another 
Federal  agency,  the  contractor  has  been 
paid  in  full  for  its  services.  When  the 
creditor  agency  credits  the  offset 
amount  to  the  contractor's  delinquent 
debt,  the  contractor  has  received  full 
value  for  th»'  '-crvices  performed  under 
the  contract   Payment  agencies  should 
be  careful  not  to  issue  an  overpayment 
to  a  contractor  who  claims  nnn  r<xpipt 
of  [jayment  after  the  initial  [).^\^l•'^1  is 
offset  to  pay  the  contractor's  li't  i 
Contractors  should  contact  th'_  creditur 
agency  to  which  the  debt  is  owed  for 
questions  about  the  debt  or  to  make 
repayment  arrangements. 

(f)  Offset 

Paragraph  (f)  describes  the  offset 
process,  including  amounts  to  be  offset 
and  the  priority  of  how  offsets  are 
applied  when  it  is  determined  that  a 
payee  owes  more  than  one  delinquent 
debt.  Generally,  a  payment  will  be  offset 
by  the  lesser  of  the  amount  of  the 
payment,  or  the  amount  of  the 
delinquent  debt,  including  associated 
interest,  penalties,  and  administrative 
costs.  The  offset  amount  is  limited  for 
certain  Federal  payments.  See  for 
example,  31  CFR  285.4  and  285.7  for 
limitations  on  offsets  of  certain  Federal 
benefit  payments  and  Federal  salaries. 
Creditor  agencies  may  specify  that  a 
lesser  amount  be  offset  based  on  a 
written  agreement  between  the  creditor 
agency  and  the  debtor,  or  based  upon 
the  creditor  agency's  determination  that 
the  amount  allowed  by  law  would 
create  a  financial  hardship. 

Paragraph  (f)(2)  establisnes  that  a 
recurring  Federal  retirement  annuity 
payment  made  by  the  Office  of 
Personnel  Management  (OPM)  will  be 
offset  up  to  a  maximum  of  25  percent 
to  collect  a  delinquent  debt  under  this 
section.  For  example,  if  an  OPM  annuity 
payment  is  $850,001  the  amount  offset 
would  be  no  more  than  $212.50. 
Although  the  DCIA  did  not  expressly 
provide  for  any  such  limitation  on  OPM 
recurring  retirement  annuity  payments, 
limitations  apply  to  other  types  of 
payments  considered  income.  For 
example,  the  Consumer  Credit 
Protection  Act  limits  the  amount  of  pay 
subject  to  garnishment  by  a  private 
creditor  to  25%  under  most 
circumstances.  Limitations  on  other 
types  of  Federal  payments,  such  as 
Federal  salary  and  social  security 
payments  apply.  Therefore,  as 
authorized  by  31  U.S.C.  3716(c)(5).  the 
Secretary  has  determined  that  a 
limitation  on  the  offsets  of  OPM 
retirement  payments  is  necessary  to 
carry  out  the  centralized  offset  program. 
After  balancing  the  Government's 


interest  in  collecting  large  dollar  debts 
within  a  reasonable  time  frame  with  the 
interest  of  the  debtor/payee  in  receiving 
some  retirement  income.  FMS  has 
determined  that  a  25%  limitation 
should  be  applied. 

Paragraph  (f)(3)  describes  the  order  in 
which  deductions  will  be  applied  when 
more  than  one  delinquent  debt  is 
submitted  to  FMS  for  the  .same  payee.  If 
the  Internal  Revenue  Service  has  ser\'ed 
a  tax  levy  through  T(5P,  amounts 
deducted  will  first  be  applied  to  such 
tax  levy.  Deductions  for  tax  levies  are 
not  governed  bv  this  section,  but  have 
a  higher  legal  priority.  See  31  U.S.C. 
3716(c)(8).  Remaining  amounts  will  be 
applied  in  the  following  order;  first,  to 
debts  for  past-due  support  assigned  to  a 
State  pursuant  to  sections  402(a)(26) 
and  471(a)(17)  of  the  Social  Security 
Act:  second,  to  debts  owed  to  Federal 
agencies;  third,  to  any  qualif>'ing  past 
due  support  debts  not  assigned  to  a 
State;  and  fourth,  to  debts  owed  to 
States  for  obligations  other  than  past- 
due  support. 

Paragraph  (DO)  also  explains  what 
happens  when  a  recurring  payment  is 
being  offset  to  collect  a  debt,  and  a  debt 
with  a  higher  legal  priority  is  submitted 
to  TOP.  The  debtor  may  not,  in  all  such 
cases,  receive  an  additional  warning 
notit  e  when  the  offsets  are  applied  to 
the  higher  priority  debt.  See  paragraph 
(g)(2)  of  this  section.  For  example,  FMS 
collects  delinquent  tax  debts  through 
TOP  when  the  Internal  Revenue  Service 
serves  a  levy.  Levies  to  collect 
delinquent  tax  debts  have  a  higher  legal 
priority  than  offsets  to  collect  nontax 
debts.  See  31  U.S.C.  3716(c)(8).  ff  a 
recurring  payment  is  being  offset  under 
this  section  to  collect  a  nontax  debt 
when  the  Internal  Revenue  Service 
serves  a  levy  to  collect  a  tax  debt,  offsets 
may  be  interrupted  until  the  tax  levy  is 
satisfied  or  released.  In  this  case, 
immediately  upon  satisfaction  of  the  tax 
debt,  FMS  may  resume  offsetting  the 
payment  to  collect  the  Federal  nontax 
debt  without  further  warning  notice  to 
the  debtor.  As  with  all  offsets,  the 
disbursing  official  (or  FMS,  on  behalf  of 
the  disbursing  official)  will  send  an 
offset  notice  (see  paragraph  (g)(3))  at  the 
time  of  the  offset. 

Ig)  Notices 

Paragraph  (g)  describes  the  two  types 
of  notices  that  disbursing  officials  will 
provide  to  the  debtor/payee — warning 
notices  and  offset  notices.  Where  the 
payment  offset  is  a  recurring  payment, 
the  disbursing  official  (or  FMS,  on 
behalf  of  the  disbursing  official)  will 
send  a  warning  notice  prior  to  the  first 
offset.  The  warning  notice  will  state 
when  the  offsets  will  begin  and  the 


anticipated  amount  of  the  offset.  When 
the  offset  will  begin  may  be  stated  as  a 
certain  number  of  days  or  number  of 
pavments  from  the  date  of  the  warning 
notice  If  appropriate,  the  anticipated 
amount  of  the  offset  may  be  stated  as  a 
percentage  of  the  payment.  Recipients  of 
recurring  payments  also  will  receive 
offset  notices  at  the  time  the  disbursing 
official  offsets  the  payments.  Where  the 
payment  offset  represents  a  one-time 
payment  or  non-recurring  payment,  the 
disbursing  official  will  not  send  a 
warning  notice.  The  disbursing  official 
(or  FMS  on  behalf  of  the  disbursing 
official)  will  send  an  offset  notice  at  the 
time  the  offset  occurs.  Offset  notices 
identify  the  payment,  the  amount  offset, 
the  creditor  agency  that  requested  the 
offset,  and  the  name  of  a  contact  within 
the  creditor  agency .  Pursuant  to  31 
U.S.C.  3716(c)(7)(B).  the  failure  of  the 
debtor  to  receive  an  offset  notice  shall 
not  impair  the  legality  of  the  offset. 

(h)  Notification  to  Creditor  and  Payment 
Agencies 

Paragraph  (h)  explains  the 
information  that  creditor  and  payment 
agencies  will  receive  when  an  offset 
occurs. 

(i)  Disposition  of  Amounts  Collected 

Paragraph  285. 5(i)  describes  the 
process  for  disposition  of  amounts 
collected  by  means  of  offset.  After 
offsetting  a  payment,  FMS  will  normally 
deduct  any  fees  charged  in  accordance 
with  paragraph  285. 5(j)  before 
transmitting  the  remaining  amount  to 
the  appropriate  creditor  agency. 
.Alternatively,  FMS  may  bill  the  creditor 
agency. 

If  FMS  learns  that  an  offset  has  been 
taken  erroneously,  FMS  will  notify  the 
creditor  agency  of  the  erroneous  offset, 
and  will  collect  the  amount  paid  under 
the  erroneous  offset  by  deducting  the 
amount  from  future  amounts  payable  to 
the  creditor  agency.  An  erroneous  offset 
occurs  when  the  payee  was  not  entitled 
to  the  payment  or  there  was  another 
error  in  the  payment  or  offset  process. 
Erroneous  offsets  do  not  include  offsets 
which  occurred  because  the  creditor 
agency  should  not  have  certified  the 
debt,  if  a  debt  should  not  have  been 
certified  for  offset,  the  creditor  agency 
will  resolve  the  matter  directly  with  the 
debtor.  Generally,  a  disbursing  official  is 
not  responsible  for  refunding  money  to 
debtors  if  a  debt  should  not  have  been 
collected  by  offset. 

(j)  Fees 

Paragraph  (j)  describes  the  fee  that 
FMS  will  charge  for  its  .services  under 
this  section.  The  fee  may  include 
administrative  fees  charged  by  salary 


paying  agencies  that  match  their  salary 
payments  with  debts  in  the  TOP 
database  and  conduct  the  offset  of.  or 
calculate  the  correct  amount  to  be  offset 
from.  Federal  salary  payments  on  behalf 
of  disbursing  officials.  Under  31  U.S.C. 
3716(c)(4).  FMS'  fee  may  cover  the  full 
cost  of  implementing  centralized  offset, 
including  certain  costs  incurred  by  non- 
Treasur\'  disbursing  officials  performing 
offsets,  in  accordance  with  31  U.S.C. 
3711(g)(7),  FMS  may  reimburse  non- 
Treasur>'  disbursing  officials  for  certain 
expenses  associated  with 
goverrmientwide  debt  collection  unless 
otherwise  prohibited  by  law. 

(k)  Waiver  of  Certain  Provisions  Under 
the  Computer  Matching  Privacy  and 
Protection  Act  of  1988 

The  DCIA  includes  provisions 
intended  to  simplify  the  matching 
process  involving  delinquent  debtor 
records  certified  by  creditor  agencies 
and  payment  records  certified  by 
payment  agencies  for  purposes  of 
offsetting  payments  other  than  tax 
refunds.  In  particular,  where  a  creditor 
agency  certifies  that  the  due  process 
requirements  of  31  U.S.C.  3716(a)  have 
been  met,  the  DCIA  authorizes  the 
Secretary  to  waive  provisions  of  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (CMPPA),  Pub.  L. 
No.  100-503,  as  amended,  that  require 
matching  agreements,  as  well  as  post 
match  notice  and  verification  of  the 
results  of  individual  matches.  See  5 
U.S.C.  552a(o)  and  (p).  Once  a  waiver 
has  been  granted  by  the  Secretary,  the 
DCIA  also  simplifies  the  CMPPA  review 
and  reporting  requirements  codified  at  5 
U.S.C.  552a(u)  by  placing  all  such 
responsibility  with  the  data  integrity 
board  of  the  Department  of  the  Treasury. 
Paragraph  (k)  of  this  section  provides 
notice  that  this  waiver  authority  has 
been  delegated  to  FMS,  and  clarifies 
that  FMS  has  granted  a  general  waiver 
for  all  agencies  that  certif>'  to  FMS  that 
the  requirements  of  paragraph  (d)(6)  of 
this  section  have  been  met.  A  waiver  is 
not  required  for  matching  debts  for 
purposes  of  tax  refund  offset.  See  5 
U.S.C.  552a(a)(8)(B). 

Special  Analysis 

FMS  is  promulgating  this  interim  rule 
without  opportunity  for  prior  public 
comment  pursuant  to  the 
Administrative  Procedure  Act,  5  U,S.C. 
553  (the  "APA"),  because  FMS  has 
determined  that  a  comment  period 
would  be  unnecessary,  impracticable, 
and  contrary-  to  the  public  interest. 
Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
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The  public  is  invited  to  submit 
comments  on  the  interim  rule  which 
will  be  taken  into  account  before  a  final 
rule  is  issued. 

FMS  has  determined  that  good  cause 
exists  to  make  this  interim  rule  effective 
upon  publication  without  providing  the 
30-day  period  between  publication  and 
the  effective  date  contemplated  by  5 
U.S.C.  553(d).  The  purpose  of  a  delayed 
effective  date  is  to  afford  persons 
affected  by  a  rule  a  reasonable  time  to 
prepare  for  compliance.  However,  in 
this  case,  as  required  by  the  DCIA. 
agencies  already  participate  in  TOP. 
Inasmuch  as  this  interim  rule  provides 
important  guidance  that  is  expected  to 
facilitate  implementation  of  the 
authority  contained  in  the  law,  FMS 
believes  that  good  cause  exists  to  make 
the  rule  effective  upon  publication. 

Regulatory  Analysis 

This  interim  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  is  hereby 
certified  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Therefore  a 
regulatory  flexibility  analysis  is  not 
required.  This  regulation  will  not 
impose  significant  costs  on  small 
businesses,  because  this  regulation  only 
impacts  small  businesses  who  receive 
payments  from  Federal  agencies  and 
who  are  delinquent  on  debts  owed  to 
the  Federal  government 

List  of  Subiects  in  31  CFK  Part  2H5 

Administrative  practice  and 
procedure.  Black  lung  benefits,  Child 
Support,  Claims,  Credit,  Debts, 
Disability  benefits.  Federal  employees. 
Garnishment  of  wages.  Hearing  and 
appeal  procedures.  Loan  programs. 
Privacy,  Railroad  retirement.  Railroad 
unemployment  insurance,  Salaries. 
Social  Security  benefits.  Supplemental 
Security  Income  (SSI).  Taxes,  Veteran's 
benefits.  Wages 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  285  is  amended 
as  follow;- 

PART  28&^~^DEBT  COLLECTION 
AUTHORITIES  UNDER  THE  DEBT 
COLLECTION  IMPROVEMENT  ACT  OF 
1996 

1.  The  authority  citation  for  part  285 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5514;  26  U.S.C.  6402; 
31  use.  321,  3701,  3711,  3716,  3719, 
3720A,  3720D:  E.O.  13019;  3  CFR,  1996 
Comp.,  p.  216. 

2.  Section  285.5  is  added  to  Part  285. 
Subpart  A,  to  read  as  follows: 


§  285  5  Offset  of  Federal  payments  to 
collect  nontax  debt  owed  to  the  United 
States 

(a)  Scope.  (1)  This  section  governs  the 
centralized  offseJ  of  Federal  payments  to 
collect  delinquent,  nontax  debts  owed 
to  Federal  agencies  in  accordance  with 
31  use.  3716,  3720A  and  26  U.S.C. 
6402  and  applicable  regulations.  The 
Department  of  the  Treasury's  Financial 
Management  Service  (FMS)  administers 
centralized  offset  through  the  Treasury 
Offset  Program.  Offset  occurs  when  the 
Federal  government  withholds  part  or 
all  of  a  debtor's  Federal  payment  to 
satisfy  the  debtor's  delinquent  debt 
owed  to  the  government. 

(2)  Specialrules  apply  to  the 
collection  of  delinquent,  nontax  debts 
through  the  centralized  offset  of  certain 
types  of  Federal  payments,  including 
tax  refunds  (31  CFR  285.2).  Federal 
benefit  payments  (31  CFR  285.4).  and 
Federal  salary  payments  (31  CFR  285.7). 
While  this  rule  applies  to  such 
payments,  nothing  in  this  rule  is 
intended  to  contradict  any  provision  of 
those  more  specific  sections.  To  the 
extent  any  provision  of  this  rule  is 
inconsistent  with  a  more  specific 
provision  of  §§  285.2.  285.4  or  285.7  of 
this  part,  the  more  specific  provision 
shall  ^ply 

(3)  Tne  receipt  of  collections  pursuant 
to  this  section  does  not  preclude  a 
Federal  agency  from  pursuing  other  debt 
collection  remedies  in  conjunction  with 
centralized  offset.  Nothing  in  this 
section  precludes  an  agency  from 
pursuing  all  available  debt  collection 
remedies  simultaneously,  provided  that 
collections  do  not  exceed  the  amount  of 
the  debt,  including  any  interest, 
penalties,  and  administrative  costs. 

(b)  Definitions  As  used  in  this 
section: 

Agency  or  Federal  agency  means  a 
department,  agency  or  subagency,  court, 
court  administrative  office,  or 
instrumentality  in  the  executive, 
judicial,  or  legislative  branch  of  the 
Federal  Government,  including 
government  corporations. 

Centralized  offset  means  the  offset  of 
Federal  payments  through  the  Treasury 
Offset  Program  to  collect  debts  which 
creditor  agencies  have  certified 
pursuant  to  31  U.S.C.  3716(c).  3720A(a) 
and  applicable  regulations.  The  term 
"centralized  offset"  includes  the 
Treasury  Offset  Program's  processing  of 
offsets  of  Federal  payments  disbursed 
by  disbursing  officials  other  than  FMS. 

Creditor  agency  has  the  same  meaning 
as  found  at  31  U.S.C.  3701(e)(1)  and 
means  any  Federal  agency  that  is  owed 
a  claim  or  debt  that  seeks  to  collect  that 
claim  or  debt  through  offset  of  Federal 
payments. 


Debt  or  claim  has  the  meaning 
contained  in  31  U.S.C.  3701(b)  and 
means  any  amount  of  money,  funds,  or 
property  that  has  been  determined  by  an 
appropriate  official  of  the  Federal 
government  to  be  owed  to  the  United 
States  by  a  person,  organization,  or 
entity,  except  another  Federal  agency. 
The  terms  "debt  "  and  "claim  "  are 
synonymous  and  includf  debt 
administered  by  a  third  party  acting  as 
an  agent  for  the  Federal  Goveriunent. 
For  purposes  of  this  section,  the  term 
"debt"  does  not  include  debts  arising 
under  the  Internal  Revenue  Code  of 
1986  (26  U.S.C.  1  et  seq).  the  tariff  laws 
of  the  United  States,  or  the  Social 
Security  Act  (42  U.S.C.  301  et  seq], 
except  to  the  extent  provided  in  sections 
204(f)  and  1631(b)(4)  of  such  Act  (42 
use.  404(0  and  1383(b)(4)(A). 
respectively)  and  31  U.S.C.  3716(c). 

Debt  collection  center  means  a 
Federal  agency  or  a  unit  or  subagency 
within  a  Federal  agenc  y  that  has  been 
designated  h\  the  Secretary  to  collect 
debt  owed  tu  the  United  States. 

Debtor  means  a  person  who  owes  a 
debt  to  the  United  States. 

Delinquent  or  past-due  refers  to  the 
status  of  a  debt  and  means  a  debt  has 
not  been  paid  by  the  date  specified  in 
the  agency's  initial  written  demand  for 
payment,  or  applicable  agreement  or 
instrument  (including  a  post- 
delinquency  payment  agreement), 
unless  other  payment  arrangements 
satisfactory  to  the  creditor  agency  have 
been  made.  Nothing  in  this  section  is 
intended  to  define  whether  a  debt  is 
delinquent  or  past-due  for  purposes 
other  than  offset  under  this  section. 

Delinquent  debt  record  means 
information  about  a  past-due.  legally 
enforceable  debt  submitted  by  a  creditor 
agency  to  FMS  for  purposes  of  offset  in 
accordance  with  the  provisions  of  this 
section.  Information  about  a  past-due. 
legally  enforceable  debt  includes,  but  is 
not  limited  to.  the  amount  of  the  debt 
and  the  debtor's  name,  address,  and 
taxpayer  identifying  number. 

Disbursing  official  means  an  official 
who  has  authority  to  disburse  public 
money  pursuant  to  31  U.S.C.  3321  or 
another  law,  including  an  official  of  the 
Department  of  the  Treasury,  the 
Department  of  Defense,  the  United 
States  Postal  Service,  or  any  other 
government  corporation,  or  any  official 
of  the  United  States  designated  by  the 
Secretary  of  the  Treasury  to  disburse 
public  money. 

FMS  means  the  Financial 
Management  Service,  a  bureau  of  the 
Department  of  the  Treasury  and  its 
disbursing  office.  FMS  is  responsible  for 
administering  centralized  offset. 
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Legally  enforceable  refers  to  a 
characteristic  of  a  debt  and  means  there 
has  been  a  final  agency  determination 
that  the  debt,  in  the  amount  stated,  is 
due.  and  there  are  no  legal  bars  to 
collection  by  offset  Debts  that  are  not 
legally  enforceable  for  purposes  of  this 
section  include,  but  are  not  limited  to. 
debts  subject  to  the  automatic  stay  in 
bankruptcy  proceedings  or  debts 
covered  by  a  statute  that  prohibits 
collection  of  such  debt  by  offset.  For 
example,  if  a  delinquent  debt  is  the 
subject  of  a  pending  administratne 
review  process  required  by  statute  or 
regulation,  and  if  collection  action 
during  the  reyiew  process  is  prohibited. 
the  debt  is  not  considered  legally 
enforceable  for  purposes  of  this  section 
Nothing  in  this  section  is  intended  to 
define  whether  a  debt  is  legally 
enforceable  for  purposes  other  than 
offset  under  this  section 

Match  means  the  taxpayer  identif>ing 
number  and  name  (or  derivative  thereof) 
of  the  payee  on  a  pavment  record  are  the 
same  as  the  taxpayer  identifying  number 
and  name  of  the  debtor  on  a  delinquent 
debt  record. 

Offset  means  withholding  funds 
payable  by  the  United  States  to.  or  held 
by  the  United  States  for.  a  person  to 
satisfv  a  debt  owed  by  the  payee. 

Past-due  has  the  same  meaning  as 
"deluiquent",  as  defined  above. 

Payee  means  a  person  who  is  due  a 
payment  from  a  disbursing  official  as 
certified  by  the  payment  agency.  For 
purposes  of  this  section,  a  "payee"  is  a 
person  who  is  entitled  to  the  benefit  of 
all  or  part  of  a  pavment  from  a 
disbursing  official. 

Pavnwnt  agency  means  any  agency 
that  transmits  payment  requests,  in  the 
form  of  certified  payment  vouchers  or 
other  similar  forms,  to  a  disbursing 
official  for  disbursement 

Pavment  record  means  information 
contained  on  a  pavment  request,  in  the 
form  of  a  certified  payment  voucher  or 
other  similar  form,  that  has  been 
transmitted  to  a  disbursing  official  for 
disbursement  in  accordance  with  the 
provisions  of  31  U.S.C.  3325  and  3528 
or  other  applicable  law   For  purposes  of 
matching,    payment  record'   may 
include  information  extracted  from  a 
payment  request.  Such  information 
could  include,  but  is  not  limited  to.  the 
amount  and  type  of  pavment  and  the 
payee's  name,  address,  and  taxpayer 
identifying  number 

Person  means  an  individual, 
corporation,  partnership,  association, 
organization.  State  or  local  government, 
or  any  other  type  of  entity  other  than  a 
Federal  agency 

Recurring  payment  means  a  payment 
to  an  individual  that  is  expected  to  be 


payable  to  a  payee  at  regular  intervals, 
dt  least  four  times  annually  The  term 
recumng  payment  "  does  not  include 
pavments  made  pursuant  to  a  Federal 
contract,  grant  or  cooperative  , 

agreement 

Representative  payee  means  a  person 
named  as  payee  on  the  payment 
voucher  certified  by  the  payment  agency 
who  is  acting  on  behalf  of  a  person 
entitled  to  receive  the  benefit  of  all  or 
part  of  the  payment 

Secretar\  means  the  Secretary  of  the 
Treasury 

Taxpayer  identifying  number  means 
the  identifying  number  described  under 
section  6109  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  6109)  For  an 
individual,  the  taxpayer  identihing 
number  is  generally  the  individual's 
social  security  number 

(c)  Genera!  rule  (1)  Creditor  agencies 
shall  submit  delinquent  debts  to  FMS 
for  purposes  of  offset  in  accordance 
with  paragraph  (d)  of  this  section. 

(2)  Disbursing  officials  shall  compare 
pavment  records  with  delinquent  debt 
records  submitted  to  FMS  for  r  ollectinn 
by  offset   When  a  match  orcurs.  and  all 
other  requirements  for  offset  have  been 
met,  the  disbursing  official  shall  offset 
the  pavment  to  satisfy',  m  whole  or  part, 
the  payee's  debt  to  the  extent  allowed 
by  law.  The  disbursing  official  shall  pay 
any  amounts  not  offset  to  the  payee.  See 
paragraphs  (e),  (f),  (g).  and  (h)  of  this 
section 

(d)  Requirements  for  creditor 
agencies — (1)  Mandatory  notification  of 
delinquent  debts  As  required  by  31 
use,  3716(c)(6),  and  in  accordance 
with  the  provisions  of  this  section,  a 
creditor  agency  shall  notifi.'  FMS  of  all 
legally  enforceable  debts  over  180  days 
delinquent  that  are  owed  to  the  creditor 
agency  By  complying  with  this 
requirement,  creditor  agencies  will 
satisfy  the  requirement  of  31  U.S.C. 
3720A(a)  to  notih  the  Secretary  of  past 
due.  legally  enforceable  debt  for 
purposes  of  tax  refund  offset  If  a  debt 
which  IS  over  180  days  delinquent  is 
considered  not  legally  enforceable 
solely  because  it  is  under  review  as 
described  in  paragraph  (d)(6)(ii){C)  of 
this  section,  the  agency  must  submit  the 
debt  to  FMS  for  collection  by  offset 
within  30  days  of  completing  the 
review. 

(2)  Discretionary  notification  of 
delinquent  debts  Creditor  agencies  may 
notify-  FMS  of  any  debt  that  is  less  than 
180  days  delinquent,  so  long  as  the 
requirements  of  paragraph  (d)(3)  of  this 
section  are  met 

(3)  Debt  eligibility,  (i)  A  debt 
submitted  to  FMS  for  collection  by 
centralized  offset  must  be; 


(A)  Past-due  in  the  amount  stated  by 
the  creditor  ageAcy; 

(B)  Legally  enforceable; 

(C)  Less  than  10  years  delinquent, 
unless  the  debt  legally  may  be  offset  if 
more  than  10  years  delinquent; 

(D)  More  than  S25,  or  such  other 
amoimt  as  FMS  may  prescribe;  and 

(E)  Not  secured  by  collateral  subject  to 
a  pending  foreclosure  action,  unless  the 
creditor  agency  certifies  that  offset  will 
not  affect  the  Government's  rights  to  the 
secured  collateral. 

(ii)  The  creditor  agency  must  certify 
that  the  debt  is  eligible  for  collection  by 
offset,  as  required  in  paragraph  (d)(6)  of 
this  section. 

(iii)  Debts  owed  by  foreign  sovereigns 
may  be  referred  to  Treasury'  Offset 
Program  at  the  discretion  of  the  creditor 
agency  to  the  extent  allowed  by  law,  but 
are  excluded  from  mandatory  referral 
under  paragraph  (d)(1)  of  this  section, 

(iv)  In  accordance  with  31  U.S.C.  3719 
and  the  procedures  promulgated 
thereunder,  creditor  agencies  must 
report  to  Treasury  the  amount  of  debt 
over  180  days  delinquent  eligible  for  the 
Treasury  Offset  Program.  The 
procedures  require  that  such  report 
include  the  amount  of  debt  over  180 
davs  delinquent  that  the  creditor  agency 
has  determined  is  not  eligible  for  the 
Treasury  Offset  Program  and  the  reasons 
for  such  determination. 

(4)  Creditor  agency  regulations.  Prior 
to  submitting  a  debt  to  FMS  for 
purposes  of  offset.  Federal  agencies 
shall  prescribe  regulations  in 
accordance  with  the  requirements  of  31 
U.S.C.  3716(b),  31  CFR  901.3(b)(4).  31 
U.S.C,  3720A(a),  and  31  CFR  285.2(c). 
Before  submitting  debts  to  FMS  for 
purposes  of  offsetting  Federal  salary 
payments,  creditor  agencies  must  also 
publish  regulations  pursuant  to  5  U.S.C. 
5514.  31  CFR  285.7(d)(2).  and  5  CFR 
550.1104. 

(5)  Delinquent  debt  information 
requirements.  For  each  debt  submitted 
to  FMS  for  offset,  the  creditor  agency 
shall  provide  the  following  information: 

(i)  Name  and  taxpayer  identifying 
number  of  the  person  who  owes  the 
debt; 

(ii)  Debtor's  address  last  known  to  the 
creditor  agency; 

(iii)  The  amount  of  the  debt 
(including,  as  applicable,  interest, 
penalties  and  administrative  costs)  and 
the  date  on  which  the  debt  became 
delinquent; 

(iv)  The  contact  within  the  creditor 
agency  who  will  handle  questions, 
concerns  or  communications  regarding 
the  debt; 

(v)  Written  certification  as  required  in 
paragraph  (d)(6)  of  this  section;  and 
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(vi)  Other  information  as  may  be 
reauested  by  FMS. 

(6)  Creditor  agency  certification.  At 
the  time  the  creditor  agency  notifies 
FMS  of  a  debt  for  purposes  of  collection 
by  offset,  the  creditor  agency  shall 
provide,  in  the  manner  required  by 
FMS.  written  certification  to  FMS  that: 

(i)  The  debt  meets  the  requirements 
described  in  paragraph  (d)(3)(i)  of  this 
section: 

(ii)  In  compliance  with  31  U.S.C. 
3716.  3720A,  26  U.S.C.  6402.  and 
applicable  regulations,  the  creditor 
agency  has  made  a  reasonable  attempt  to 
provide  each  debtor  with: 

(A)  Written  notification,  at  least  sixty 
days  prior  to  submitting  the  debt  and  at 
the  debtor's  most  current  address 
known  to  the  agency,  of  the  nature  and 
the  amount  of  the  debt,  the  intention  of 
the  creditor  agency  to  collect  the  debt 
through  offset,  and  an  explanation  of  the 
rights  of  the  debtor; 

(B)  An  opportunity  to  inspect  and 
copy  the  records  of  the  creditor  agency 
with  respect  to  the  debt; 

(C)  An  opportunity  for  a  review 
within  the  creditor  agency  of  the 
determination  of  indebtedness, 
including  the  opportunity  to  present 
evidence  that  all  or  part  of  the  debt  is 
not  past-due  or  legally  enforceable; 

(D)  An  opportunity  to  enter  into  a 
written  repayment  agreement  with  the 
creditor  agency;  and 

(E)  In  the  case  of  Federal  employees, 
an  opportunity  for  a  hearing  prior  to 
submitting  the  debt  for  Federal  salary 
offset.  See  5  U.S.C.  5514  and  5  CFR 
550.1 104.  [See  31  CFR  285.7(d).  which 
describes  the  authority  to  waive  the 
salary  offset  certification  as  a 
prerequisite  to  referring  the  debt  for 
other  types  of  offsets.) 

(iii)  Tne  creditor  agency  has  complied 
with  all  statutes,  regulations,  and 
policies  applicable  to  the  creditor 
agency's  assessment  of  interest, 
penalties  and  administrative  costs 
(including,  as  applicable,  31  U.S.C. 
3717).  and  that  the  creditor  agency  has 
provided  a  written  notice  to  debtors 
explaining  the  creditor  agency's 
requirements  concerning  any  such 
charges  assessed  against  those  debtors; 

(iv)  The  individual  signing  the 
certification  has  the  delegated  authority 
to  execute  the  certification  on  behalf  of 
the  head  of  the  creditor  agency;  and 

(v)  such  additional  information  that 
FMS  may  from  time  to  time  require  in 
compliance  with  law.  regulation  or 
policy. 

(7)  Updating  Certification.  After  a 
debt  has  been  submitted  to  FMS  for 
purposes  of  collection  by  offset,  the 
creditor  agency  shall  provide,  at  least 
annually,  in  the  manner  and  time 


frames  required  by  FMS.  written 
certification  to  FMS  that: 

(i)  The  debt  continues  to  meet  the 
requirements  described  in  paragraph 
(d)(3)  of  this  section;  and 

(ii)  The  creditor  agency  has  properly 
credited  all  collections  to  the  debt 
balance  (other  than  collections  received 
through  centralized  offset). 

(8)  FMS  instructions  to  creditor 
agencies.  Agencies  will  provide  the 
certification  in  a  form  and  manner 
prescribed  by  FMS.  FMS  will  instruct 
agencies  as  to  the  form  such  written 
certifications  will  take  and  how 
certifications  can  be  delivered  to  FMS. 
including,  but  not  limited  to,  the  use  of 
electronic  data  transmission. 

(9)  Agencies  which  are  both  creditor 
and  disbursing  officials.  A  creditor 
agency  that  also  designates  disbursing 
officials  pursuant  to  31  U.S.C.  3321(c)  is 
not  required  to  certify  debts  arising  out 
of  its  operations  to  FMS  before  such 
agency's  disbursing  officials  offset  to 
collect  such  claims.  This  paragraph 
{d)(9)  does  not  apply  to  FMS  when  it 
submits  debts  which  it  is  servicing 
pursuant  to  31  U.S.C.  3711(g). 

(10)  Correcting  and  updating  debt 
information,  (i)  When  submitting  debts 
for  offset,  the  creditor  agency  must 
properly  credit  all  collections,  other 
than  collections  received  from 
centralized  offset. 

(ii)  The  creditor  agency  shall  update 
delinquent  debt  records,  in  the  manner 
and  time  frames  required  by  FMS.  to 
reflect  any  amounts  credited  by  the 
creditor  agency  to  the  debtor's  account 
after  submission  of  the  debt  to  FMS 
(other  than  credits  for  amounts  collected 
by  centralized  offset). 

(iii)  The  creditor  agency  may  update 
delinquent  debt  records  to  reflect  any 
increases  in  the  amount  of  the  debt 
submitted  to  FMS  for  collection  by 
offset  provided  that  the  creditor  agency 
has  complied  with  the  requirements  of 
paragraph  (d)(6)  of  this  section  with 
regard  to  the  increased  amounts. 

(iv)  The  creditor  agency  shall  notify 
FMS  immediately  of  any  change  in  the 
status  of  the  legal  enforceability  of  the 
debt — for  example,  if  the  creditor 
agency  receives  notice  that  the  debtor 
has  filed  for  bankruptcy  protection. 

(v)  The  creditor  agency  shall  notify 
FMS  if  it  has  returned  any  moneys  to 
the  debtor/payee  because  of  an  offset 
that  should  not  have  occurred,  as 
described  in  paragraph  (i)(2)  of  this 
section. 

(11)  Debts  at  FMS.  a  debt  collection 
center,  or  the  Department  of  Justice.  If 
a  creditor  agency  has  transferred  a  debt 
to  FMS  or  a  Treasur\'-designated  debt 
collection  center  pursuant  to  31  U.S.C. 
3711(g)  and  31  CFR  285.12.  or  if  a 


creditor  agency  has  referred  a  debt  to 
the  Department  of  Justice  for  enforced 
collection,  then  FMS,  the  debt 
collection  center,  or  the  Department  of 
Justice,  as  the  case  may  be.  is 
responsible  for  submitting  the  debt 
information  to  FMS  to  satisfv'  the 
creditor  agency's  obligations  under  31 
U.S.C.  3716(c)(6)  and  this  section. 

(12)  Certification  of  amount  to  be 
offset  if  different  than  maximum 
allowed  by  law.  Generally,  the  amount 
of  an  offset  will  be  calculated  as  set 
forth  in  paragraph  (f)(2)  of  this  section. 
If  the  creditor  agency  certifies  to  FMS 
that  the  creditor  agency  has  determined 
the  offset  amount  allowed  by  law  would 
result  in  financial  hardship  to  the  debtor 
and  that  a  lesser  offset  amount 
(specified  either  in  dollar  amount  or  as 

a  percentage  of  the  payment)  is 
reasonable  and  appropriate  based  on  the 
d<  ;•   !  V  tiiiini  111  circumstances,  then 
thi  ih.stjuiMii^  ijtlit:ial  shall  offset  such 
lesser  amount  specified  by  the  creditor 
agency. 

(13)  Duplication  of  notices  not 
required.  Nothing  in  this  section 
requires  any  creditor  agency  to 
duplicate  any  notice  or  opportunity  for 
hearing  or  review  provided  to  the  debtor 
prior  to  offset. 

(e)  Payments  made  by  the  United 
States — (1)  Payments  eligible  for  offset. 
Except  as  set  forth  in  paragraph  (e)(2)  of 
this  section,  ail  Federal  payments  are 
eligible  for  offset  under  this  section. 
Eligible  Federal  payments  include,  but 
are  not  limited  to,  Federal  wage,  salary, 
and  retirement  payments,  vendor  and 
expense  reimbursement  payments, 
certain  benefit  payments,  travel 
advances  and  reimbursements,  grants, 
fees,  refunds,  judgments  (including 
those  certified  for  payment  pursuant  to 
31  U.S.C.  1304),  tax  refunds,  and  other 
payments  made  by  Federal  agencies. 

(2)  Payments  excluded  from  offset 
under  this  section.  This  section  does  not 
apply  to  the  following  payments: 

fi)  Black  Lung  Part  C  benefit 
payments,  or  Railroad  Retirement  tier  2 
payments; 

(ii)  Payments  made  under  the  tariff 
laws  of  the  United  States; 

(iii)  Veterans  Affairs  benefit  payments 
to  the  extent  such  payments  are  exempt 
from  offset  pursuant  to  38  U.S.C.  5301; 

(iv)  Payments  made  under  any 
program  administprod  by  the  Secretary 
of  Education  under  title  IV  of  the  Higher 
Education  Act  of  1965  for  which 
payments  are  certified  by  the 
Department  of  Education; 

(v)  Payments  made  under  any  other 
Federal  law  if  offset  is  expressly 
prohibited  by  Federal  statute; 

(vi)  Payments  made  under  any 
program  for  which  the  Secretary  has 
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uidiited  an  exemption  in  accordance 
with  the  provisions  of  31  U.S.C. 
3716(c)(3)(B)  and  paragraph  (e)(7)  of  this 
section;  and 

fvii)  Federal  loan  payments  nthor  than 
travel  advances. 

(3)  Specific  rules  for  certain  payment 
tvpes.  (i)  Specific  rules  apply  with 
respect  to  the  offset  of  the  following 
tvpes  of  payments: 

(A)  Social  Security  benefit  payments 
(excluding  Supplemental  Security 
Income  payments),  Black  I. ting  (part  B) 
payments,  and  Railroad  Retirement 
(other  than  tier  2)  payments  to  the 
extent  such  payments  are  subject  to 
offset  under  31  U.S.C.  3716(c)(3)(A)  [see 
31  CFR  285.4); 

(B)  Federal  salary  payments  [see  31 
CFR  285.7;  5  CFR  550.1101  through 
550.1108):  and 

(C)  Tax  refund  payments  [see  31  CFR 
285.2). 

(ii)  This  section  governs  the  offset  of 
such  payments  to  the  extent  that  this 
section  is  not  inconsistent  with  the 
special  rules  that  apply  for  a  particular 
type  of  payment. 

(4)  Payments  made  to  joint  payees.  If 
a  payment  is  certified  to  more  than  one 
payee  [i.e.,  joint  payees),  the  entire 
payment  (including  a  tax  refund 
payment)  will  be  subject  to  offset  for  a 
debt  of  either  payee,  unless  otherwise 
prohibited  by  law  or  regulation.  See  31 
CFR  285.2(gj  regarding  offset  of  joint  tax 
refunds  and  f  laims  to  return  offset 
funds  t(i  the  non-debtor,  joint  payee. 

(5)  Payments  made  to  representative 
payees  If  a  payment  is  made  to  a  person 
solely  in  that  person's  capacity  as  a 
representative  payee  for  another  person 
haying  the  beneficial  interest  in  a 

pa\  ment,  the  disbursing  official  shall 
offset  thai  payment  only  to  collect  debts 
owed  by  the  person  having  the 
beneficial  interest  in  the  payment. 
Payment  agencies  are  responsible  for 
identifying  representative  payees. 

(6)  Assigned  payments,  (i)  If  a  person, 
including  a  Federal  contractor,  assigns 
the  right  to  receive  a  Federal  payment 
to  a  third  party  (the  "assignee"),  the 
assigned  payment  will  be  subject  to 
offset  to  collect  a  delinquent  debt  owed 
by  the  assignee.. 

(ii)  An  assigned  payment  will  also  be 
subject  to  offset  to  collect  delinquent 
debts  owed  by  the  assignor  unless: 

(A)  In  accordance  with  41  U.S.C. 
15(e)-(f).  the  payment  has  been  properly 
assigned  to  a  financial  institution 
pursuant  to  a  Federal  contract,  the 
contract  contains  provisions  prohibiting 
the  payment  from  being  reduced  or 
offset  for  debts  owed  by  the  fontrac  tor. 
and  the  debt  arose  independently  of  the 
contract;  or 


(B)  pursuant  to  31  U.S.C.  3727.  the 
payment  is  being  made  to  the  assignee 
as  settlement  or  satisfaction  of  a  claim 
brought  by  the  assignee  against  the 
creditor  agency  based  upon  the  contract. 
and  the  debt  of  the  contractor  arises 
independently  of  the  contract;  or 

(C)  the  debtor  has  properly  assigned 
the  right  to  such  payments  and  the  debt 
arose  after  the  effective  date  of  the 
assignment. 

(7)  Payment  agency  requests  for 
exemptions  from  centralized  offset 
pursuant  to  31  U.S.C.  37:6(c)(3)lB}—[i) 
Means-tested  payments.  The  Secretan,' 
will  exempt  from  centralized  offset 
payments  made  under  means-tested 
programs  when  requested  by  the  head  of 
the  agency  making  such  payments.  For 
purposes  of  this  section  "means-tested 
programs"  are  those  which  base 
eligibility  on  a  determination  that  the 
income  and/or  assets  of  the  beneficiary' 
are  inadequate  to  provide  the 
beneficiary  with  an  adequate  standard 
of  living  without  program  assistance. 

(ii)  Payments  made  under  programs 
which  are  not  means-tested.  Upon 
written  request  from  the  payment 
agenc  v.  the  Se(  retary  may  exempt 
classes  of  payments  which  are  not 
means-tested  Payment  agencies  may 
request  that  the  Secretarv-  exempt  100% 
of  each  payment  in  a  payment  class  or 
that  the  Secretary  exempt  a  specific 
lesser  percentage  The  Secretary  will 
consider  such  requests  under  standards 
prescribed  by  the  Secretary  and 
published  on  the  FMS  Web  site.  See 
v^'ww.  fms.treas.gov/debt. 

(iii)  Procedures  for  requesting 
exemptions.  The  head  of  the  payment 
agency  must  make  a  request  for 
exemption  in  writing.  The  request  must 
comply  with  the  procedures  published 
by  FMS  and  made  available  at  its  Web 
site.  See  w^m^. fms.treas.gov/debt. 

(iv)  Exemptions  apply  to  classes  of 
payments.  The  Secretary'  will  only 
exempt  classes  of  payments.  Requests 
for  exemption  of  individual  payments 
will  not  be  considered. 

(8)  Payment  agency  responsibilities. 
(i)  Payment  agencies  shall  prepare  and 
submit  payment  vouchers  in  the  manner 
prescribed  by  the  disbursing  official  to 
ensure  that  all  payments  legally  eUgible 
for  offset  will  be  offset  and  all  payments 
not  eligible  will  not  be  offset.  Payment 
agencies  shall  notify  the  disbursing 
agency,  in  the  manner  prescribed  by 
FMS,  that  a  payment  is  a  recurring 
payment. 

(ii)  Payment  agencies  shall  also 
review  the  nature  of  payments  the 
agency  certifies  and  notifv'  FMS  of  any 
legal  bars  to  centralized  offset  of 
payments. 


(9)  Payment  and  disbursing  officials 
have  satisfied  the  obligation  underlying 
the  payment  When  an  offset  occurs,  the 
debtor  has  received  payment  in  full  for 
the  underlying  obligation  represented 
by  the  payment.  Pursuant  to  31  U.S.C. 
3716(c)(2)(A),  neither  the  disbursing 
official  nor  the  payment  agency  shall  be 
liable  for  the  amount  of  the  offset  on  the 
basis  that  the  underlying  obligation  was 
not  satisfied.  For  example,  if  an  agency 
certifies  a  payment  to  a  Federal 
contractor  for  work  completed  or 
services  provided,  and  that  payment  is 
offset  to  collect  a  delinquent  debt  that 
the  contractor  owes  to  another  Federal 
agency,  the  contractor  has  been  paid  in 
full  for  its  services.  When  the  creditor 
agency  credits  the  offset  amount  to  the 
contractor's  delinquent  debt,  the 
contractor  has  received  full  value  for  the 
services  performed  under  the  contract, 

(f)  Offset— [1]  When  offset  occurs. 
When  a  match  occurs  and  all  other 
requirements  for  offset  under  31  U.S.C. 
3716(c),  3720A,  and  applicable 
regulations  have  been  met,  the 
disbursing  official  shall  offset  the 
payee's  Federal  payment  to  satisfy,  in 
whole  or  part,  the  debt  owed  by  the 
debtor.  Offsets  will  continue  until  the  ■ 
debt,  including  any  interest,  penalties, 
and  administrative  costs,  is  paid  in  full 
or  otherwise  resolved  to  the  satisfaction 
of  the  creditor  agency. 

(2)  Offset  amount,  (i)  Except  as 
otherwise  provided  in  31  CFR  285.4(e) 
and  285.7(g)  (addressing  centralized 
offset  of  certain  Federal  benefit 
payments  and  salary  payments, 
respectively),  the  disbursing  official 
shall  offset  the  lesser  of: 

(A)  The  amount  of  the  payment  as 
shown  on  the  payment  record;  or 

(B)  The  amount  of  the  debt,  including 
any  interest,  penalties  and 
administrative  costs;  or 

(C)  In  the  case  of  retirement  armuity 
payments  certified  by  the  Office  of 
Personnel  Management,  up  to  twenty- 
five  percent  of  the  amount  of  the 
payment  as  shown  on  the  payment 
record. 

(ii)  Notwithstanding  paragraph 
(f)(2)(i)  of  this  section,  if  a  creditor 
agency  has  specified  another  amount, 
either  in  dollars  or  as  a  percentage  of  the 
payment,  pursuant  to  paragraph  (d)(15) 
of  this  section,  the  disbursing  official 
shall  offset  the  amount  specified  by  the 
creditor  agency. 

(3)  Priorities  for  collecting  multiple 
debts  owed  by  the  payee,  (i)  A  levy 
pursuant  to  the  Internal  Revenue  Code 
of  1986  shall  take  precedence  over 
deductions  under  this  section. 

(ii)  When  a  payment  may  be  offset  to 
collect  more  than  one  debt  under  this 
section,  amounts  offset  will  be  applied: 
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(A)  First,  to  satisfy  any  past  due 
support  debts  assigned  to  a  State 
pursuant  to  sections  402(a)(26)  and 
471(a)(17)  of  the  Social  Security  Act  [see 
26  U.S.C.  6402(c)  and  sections  285.1 
and  285.3  of  this  part); 

(B)  Second,  to  satisfy  any  debts  owed 
to  Federal  agencies; 

(C)  Third,  to  satisfy  any  qualifying 
past-due  support  claims  not  assigned  to 
a  State  [see  26  U.S.C.  6402(c)  and 
sections  285.1  and  285.3  of  this  part); 
and 

(D)  Fourth,  to  any  debts  owed  to 
States  for  debts  other  than  past-due 
support  [see  §  285.8  of  this  part). 

(iii)  If  a  recurring  payment  is  being 
offset  to  collect  a  debt  when  another 
debt  owed  by  the  payee  with  a  higher 
priority  is  submitted  to  FMS.  and  if  the 
amount  that  may  be  legally  offset  from 
such  payment  is  insufficient  to  satisfy 
both  debts,  then  collections  for  the  first, 
lower-priority  debt  will  be  suspended  or 
reduced  until  the  debt  with  the  higher 
priority  is  satisfied  or  is  otherwise 
uncollectible. 

(g)  Notices — (1)  Warning  notice  by 
disbursing  official  to  payee/debtor. 
Before  offsetting  a  recurring  payment, 
the  disbursing  official,  or  FMS  on  behalf 
of  the  disbursing  official,  will  notify  the 
payee  in  writing  when  offsets  will  begin 
(which  may  be  stated  as  a  number  of 
days  or  number  of  payments  from  the 
time  of  the  notice)  and  the  anticipated 
amount  of  such  offset  (which  may  be 
stated  as  a  percentage  of  the  payment). 
Such  notice  shall  also  provide  the 
information  contained  in 
paragraph(g)(3)  of  this  section. 

(2)  No  additional  warning  notice 
when  collections  are  suspended  and 
resumed.  As  described  in  paragraph 
(f)(3)(iii)  of  this  section.  FMS  may 
suspend  or  reduce  the  application  of 
collections  from  a  recurring  payment  for 
one  debt  when  another  debt,  which  is 
owed  by  the  same  debtor  and  has  a 
higher  legal  priority,  is  submitted  fo 
FMS  for  collection.  The  disbursing 
official  is  not  required  to  send 
additional  warning  notices  when 
collections  for  the  lower  priority  debt 
resume;  however,  pursuant  to  paragraph 
(g)(3)  of  this  section,  each  offset  will  be 
accompanied  by  an  offset  notice,  which 
explains  how  the  offset  amounts  were 
applied. 

(3)  Offset  notice.  When  an  offset 
occurs  under  this  section,  the  disbursing 


official,  or  FMS  on  behalf  of  the 
disbursing  official,  shall  notify  the 
payee  in  writing  that  an  offset  has 
occurred  including: 

(i)  A  description  of  the  payment  and 
the  amount  of  offset  taken; 

(ii)  The  identity  of  the  creditor  agency 
requesting  the  offset;  and 

(iii)  A  contact  point  within  the 
creditor  agency  who  will  handle 
concerns  regarding  the  offset. 

(h)  Notification  to  creditor  and 
payment  agencies.  (1)  FMS  will  notify 
the  creditor  agency  of  all  offsets  made 
to  collect  the  creditor  agency's  debts. 
Such  notification  shall  include  the 
complete  name  and  taxpayer  identifying 
number  of  each  debtor/payee,  the  total 
amounts  collected  from  each  debtor/ 
payee's  payment,  and  the  amount  of  any 
fees  charged  by  FMS  ancf  any  other 
disbursing  official  conducting  offsets. 
FMS  will  not  advise  the  creditor  agency 
of  the  source  of  payment  from  which 
such  amounts  were  collected. 

(2)  When  a  non-Treasury  disbursing 
official  conducts  the  offset,  that 
disbursing  official  will  transmit  to  FMS 
all  of  the  information  necessary  for  FMS 
fo  send  notification  under  paragraph 
(h)(1)  of  this  section,  including  the 
amount  of  any  fees  that  the  creditor 
agency 4s  responsible  for  paying. 

(3)  FMS  will  make  available  to  the 
payment  agency  the  information 
contained  in  the  notification  of  offset,  so 
that  the  payment  agency  may  direct  any 
questions  concerning  the  claim  fo  the 
appropriate  contact  person  in  the 
creditor  agency. 

(i)  Disposition  of  amounts  collected. 
(1)  FMS  will  transmit  amounts  collected 
for  debts,  less  fees  charged  pursuant  to 
paragraph  (j)  of  this  section,  to  the 
appropriate  creditor  agency  or  agencies. 
Alternatively.  FMS  may  bill  the  creditor 
agency  for  any  fees  charged  pursuant  fo 
paragraph  (j)  of  this  section. 

(2)  If  FMS  learns  from  a  paying 
agency  that  a  payment  should  not  have 
been  made,  and  thus  not  offset,  FMS 
will  notify  the  creditor  agency.  FMS 
may  deduct  the  offset  amount  from 
future  amounts  payable  to  the  creditor 
agency.  Alternatively,  upon  FMS's 
request,  the  creditor  agency  shall  return 
promptly  to  the  disbursing  official  an 
amount  equal  to  the  amount  of  the  offset 
(without  regard  to  whether  any  other 
amounts  payable  to  such  disbursing 
official  have  been  paid). 


(3)  Generally,  the  disbursing  official  is 
not  responsible  for  refunding  money  to 
debtors.  The  creditor  agency  shall  notify 
FMS  any  time  the  creditor  agency 
returns  all  or  any  part  of  an  offset 
payment  fo  an  affected  payee.  FMS  and 
the  creditor  agency  shall  adjust  the 
debtor  records  appropriately. 

(j)  Fees.  FMS  may  charge  a  fee 
sufficient  to  cover  the  full  cost  of 
implementing  the  centralized  offset 
program,  including  the  amount  of  any 
fees  charged  by  other  disbursing 
officials  conducting  an  offset  under  this 
section.  FMS  may  deduct  the  fees  from 
amounts  collected  by  offset  or  may  bill 
the  creditor  agencies.  FMS  will  charge 
fees  only  for  actual  offsets  collected. 

(k)  Waiver  of  certain  provisions  under 
the  Computer  Matching  Privacy  and 
Protection  Act  of  1 988.  As  authorized  by 
31  U.S.C.  3716(f),  FMS,  under  a 
delegation  of  authority  from  the 
Secretary,  has  waived  certain 
requirements  of  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988.  Pub. 
L.  No.  100-503.  as  amended,  for 
matches  between  delinquent  debt 
records  and  payment  records  for  offset 
purposes  upon  written  certification  by 
the  head  of  the  creditor  agency  that  the 
requirements  of  31  U.S.C.  3716(a)  have 
been  met.  Specifically,  for 
administrative  offset  of  Federal 
payments  other  than  fax  refunds,  FMS 
has  waived  the  requirements  for  a 
computer  matching  agreement 
contained  in  5  U.S.C.  552a(o)  and  for 
post-match  notice  and  verification 
contained  in  5  U.S.C.  552a(p)  so  long  as 
the  creditor  agency  provides 
certification  to  FMS  in  accordance  with 
the  provisions  of  paragraph  (d)(6)  of  this 
section.  Such  waiver  is  not  necessary  for 
offset  of  Federal  tax  refunds,  pursuant  to 
5  use.  552a(a)(8)(B).  The  Data 
Integrity  Board  of  the  Department  of  the 
Treasury  shall  review  and  include  in 
reports  under  5  U.S.C.  552a(u)(3)(D)  a 
description  of  the  matching  activities 
conducted  for  centralized  offset  under 
this  section.  No  other  Data  Integrity 
Board  is  required  to  take  any  action 
under  5  U.S.C.  552a(u)  concerning  these 
computerized  comparisons. 

Dated:  December  19,  2002. 
Richard  L.  Gregg, 

Commissioner. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Pari  125 
[FRL    7430  4! 

National  Pollutant  Discharge 
Elimination  System — Amendment  of 
Final  Regulations  Addressing  Cooling 
Water  Intake  Structures  for  New 
Facilities 

AGENCY:  huviruumental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  Today's  direct  final  rule 
[iidXis  minor  changes  to  EPA's  final  rule 
published  December  18,  2001 
implementing  section  316(b)  of  the 
Clean  Water  Act  (CWA)  for  new 
facilities  that  use  water  v\  tfnlr  ju  u  fr   :i 
rivers,  streams,  lakes,  resirvuiis. 
estuaries,  oceans  or  other  waters  of  th- 
United  States  for  cocniu;  The  December 
2001  rule  established  nitinial 
technology-based  performance 
requirements  applicable  to  the  location, 
design,  construction,  and  capacity  of 
cooling  water  intake  structures  at  new 
facilities.  The  national  requirements 
establish  the  best  technology  available 
for  minimizing  adverse  environmental 
impact  associated  with  the  use  of  these 
structures.  EPA  is  making  several  minor 


changes  to  the  December  2001  rule 
because,  in  several  instances,  the  final 
rule  text  does  not  reflect  the  Agency's 
intent. 

DATES:  !  his  direct  f.n  i!  ruin  is  effective 
wii  .March  26,  2003  without  further 
notice,  unless  EPA  receives  adverse 

written  coniHi"ni  (n  i.^nuttrv  2",  200:^   If 
EPA  receives  ^m  u  iinmiifnt,  il  will 
publish  a  tiiinU  w  ithiirawal  uf  the 
dircrt  final  rulf  in  tlv  Federal  Register 
infi)rmin)4  tiu'  fjuhii.   that  this  ruh'  vmH 
not  takt'  t'ffp(  I 

ADDRESSES:  (  oniint'iit';  mav  hr 
Mihiintti'ii  rii'i  tp  mil  .ill\    \i\  in. til,  or 
th;i'ui.',h  tiuiii  'li'lu'TX    i  nurnT    FnlliiW 
ilia  detailfil  in^tnn  liuiis  a-,  (irnvidtid  m 
Unit  I.B.  ot  th.'  SUPPLEMENTARY 
INFORMATKDN  ■>••(  !l  dl 

FOR  FURTHER  INFORMATION  CONTACT: 

Mirtiia  s.^rall    1   si;i'A  ( )ffi(:c  of  Water 
')V  phone  at  (202)  56&-1041  or  by  e-mail 
it  rule  316b@epa  sov 

SUPPLEMENTARY  INFORMATION: 
I    (ffncral  Inti)rniatnin 
A.  Regulated  Entities 

This  direct  final  rule  applies  to  new 
greenfield  and  stand-alone  facilities  that 
use  cooling  water  intake  structures  to 
withdraw  water  from  waters  of  the  U.S. 
and  that  have  or  require  a  National 
Pollutant  Discharge  Elimination  System 


(NPDES)  permit  issued  under  section 
402  of  the  CWA.  New  facilities  subject 
to  this  regulation  include  those  that 
have  a  design  mtakt-  finw  uf  f.;reater  than 
two  (2)  million  gailon-^  p-r  ila\-  IMCl)) 
and  that  use  at  loast  tw  cntx  ti\  i-    J") 
pt'n  I'lit  I  if  watiT  v\  it!uirav\n  for  (ODlmtj 
["iirpos.'s    Iiuiav  -  niliMiocs  not  apply  to 
•  •xistini;  lai  ilitics,  in.iior  moiiifit.ations 
i-  >  \i-.iini;  tai  ilitH's  that  Wduld  ht'  "new 
si.iirij-s     under  40  CFK  122  2y(bj  as  that 
term  is  used  in  the  effiuent  guidelines 
and  standards  program,  or  facilities  that 
employ  cooling  water  intake  structures 
ill  the  offshore  od  and  gas  extrac:tiiiii 
[)iiint  soun  e  <  atet;or\'  as  defined  under 
4(1  (IK  4  (S  10  an. I  4(1  (  FK  4:)5.40 

The  following  table  is  not  intended  to 
be  exhausti\-e:  rather   it  provides  a  guide 
for  re.id'T^  ri'^ardiiii;  f'nlitn's  likelv  to  be 
regul.ited  h\  tins  action   Thf  tahie  ii^ts 
the  types  ni  >'ntiti»'s  that  Ki'.\  is  nov% 
aware  could  pnt>'iitiall\  Itc  ift;ulat''d  by 
this  ai  tion   (  )!!i>'r  types  ol  entities  not 
listed  Hi  til''  taiile  could  also  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  at  40  CFR  125.81. 
If  you  have  questions  about  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  p<Tson 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 


Category 


Federal.  State  and  Local 
Government 


Industry 


Examples  of  Regulated  Entities 


Operators  of  steam  electric  generatingpoint  source 
dischargers  that  employ  cooling  water  intake  struc- 
tures 


Standard  Indus- 
trial Classification 
Codes 


491 1  and  493 


Operators  of  industrial  point  source  dischargers  that     See  below 

employ  cooling  wafer  intake  structures 
Steam  electnc  generating  4911  and  493 


Agncultural  production  • 

Metal  mining   

Oil  and  gas  extraction  (Excluding  offshore  and  coastal 
subcategones) 

Mining  and  quarrying  of  nonmetallic  minerals  

Food  and  kindred  products  


Tobacco  products  

Textile  mill  products  

Lumt)er  and  wood  products,  except  furniture 


Paper  and  allied  products 

Cttemical  and  allied  products 


Petroleum  refining  and  related  industnes  

Rubber  and  miscellaneous  plastics  products 
Storw.  clay,  glass,  and  coricrete  products  .... 


0133 

1011  

1311,  1321 


1474  

2046,  2061,2062, 

2063,  2075, 

2085 

2141  

2211  

2415.  2421.  2436, 

2493 
2611,  2621,  2631, 

2676 
28  (except  2895, 

2893.  2851 , 

and  2879). 

2911,  2999 

3011.  3069 

3241  


North  Amencan  INdustry  Codes 
(NAIC) 


221111,  221112,  221113,  221119, 
221121.  221122.  221111. 
221112,  221113,  221119, 
221121,  221122 

See  t)elow 

221111,  221112,  221113,  221119, 
221121,  221122,  221111, 
221112,  221113,  221119, 
221121,  221122 

111991.  11193 

21221 

211111,211112 

212391 

311221.  311311.  311312,  311313, 
311222.  311225.  31214 

312229.  31221 

31321 

321912.   321113,   321918,   321999. 

321212,  321219 
3221,     322121,     32213,     322121, 

322122.  32213.  322291 
325     (except     products     325182, 

32591.  32551,  32532) 

32411,  324199 

326211,  31332,  326192,  326299 

32731 


Category 


Examples  o<  Regulated  Entities 


Primary  metal  industries 


Fabricated    metal    products     except    machinery    and 

transportation  equipment. 
Industrial  and  commercial  machinery  and  computer 

equipment 

Transportation  equipment  

Measuring     analyzing     and    controlling    instrumer>ts: 

photographic    medical    and  optical  goods;  watches 

and  clocKs 
Electric  gas  and  sanitary  services  

Educational  sen.'ices  

Engineering    accounting    research,  management  and 
related  services. 


Standard  Indus- 
trial Classification 
Codes 

3312,  3313,  3315, 
3316,  3317, 
3334,  3339, 
3353,  3363, 
3365,  3366. 

3421,3499 

3523.  3531  

3724,  3743,  3764 
3861  

491 1 ,  4931 ,  4939, 
4961. 

8221  

8731  


North  American  INdustry  Codes 
(NAIC) 


324199.  331111,  331112,  331492, 
331222.  332618.  331221,  22121, 
331312,  331419.  331315, 
331521,  331524.  331525 

332211,  337215.  332117,  332439 
33251,  332919,  339914,  332999 

333111,  332323,  332212  333922. 
22651.  333923.  33312 

336412,  333911.  33651.  336416 

333315.  325992 


221111,  221112,  221113,  221119, 

221121,  221122,  22121.  22133 
61131 
54171 


B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2002-0052. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  The  official  public  docket 
is  the  collection  of  materials  that  is 
available  for  public  viewing  at  the  Water 
Docket  in  the  EPA  Docket  Center.  (EPA/ 
DC)  EPA  West.  Room  B102.  1301 
Constitution  Ave.,  NW..  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426. 

2.  Electronic  Ai  cess.  You  may  access 
this  Federal  Register  document 
electronii  allv  through  the  EPA  Internet 
under  the    Federal  Register"  listings  at 
http://vi'H'w.epa  guv/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  confidential 
business  information  (CBl)  and  other 


information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
svstem  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  anv  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.A.l.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBl,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 


Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102.  May 
31.  2002. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Please  submit  with 
your  comments  £my  references  cited  in 
your  comments.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late.  "  EPA  is  not 
required  to  consider  these  late 
comments;  however,  late  comments  may 
be  considered  if  time  permits.  If  you 
wish  to  submit  CBl  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  l.C.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBl  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
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information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources."  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
OW-2002-0052.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  OW- 
Docket®epa.gov.  Attention  Docket  ID 
No.  OW-2002-0052.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  l.B.2.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Sena  an  original  and  three 
(3)  copies  of  your  comments  to  the 


"Water  Docket."  U.S.  Environmental 
Protection  Agency.  Mailcode:  4101T. 
1200  Pennsylvania  Ave..  NW.. 
Washington.  DC.  2D460.  Attention 
Docket  ID  No.  OW-2002-0052. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Water 
Docket.  EPA  Docket  Center.  EPA  West. 
Room  B102,  1301  Constitution  Ave., 
NW,  Washington.  DC.  Attention  Docket 
ID  No.  OW-2002-0052.  Such  deliveries 
are  only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
inUnitl.A.l. 

D  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  information 
identified  as  CBI  by  mail  only  to  the 
following  address:  Office  of  Science  and 
Technology.  Mailcode  4303T.  U.S. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460.  Attention:  Martha  Segall/ 
Docket  ID  No.  OW-2002-0052. 

You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2 

In  adaition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified  in 

the  FOR  FURTHER  INFORMATION  CONTACT 

sectiui 

II.  Les.il  AulhoriU    F^urpose  and  Scope 
of  Today's  Direct  Final  Kulf 

On  December  lb.  ZUUl.  tPA 
published  a  final  rule  implementing 
section  316(b)  of  the  Clean  Water  Act 
(CWA)  for  new  facilities  that  use  water 
withdrawn  from  rivers,  streams,  lakes, 
reservoirs,  estuaries,  oceans  or  other 
waters  of  the  United  States  for  cooling 
purposes.  EPA  often  refers  to  the  final 


rule  implementing  section  316(b)  for 
new  facilities  as  the  "Phase  I  rule  "  (this 
term  is  used  to  avoid  confusion  with 
other  phases  of  the  section  316(b) 
rulemaking  that  cover  existing 
facilities).  The  legal  authority, 
background,  and  basis  for  the  Phase  I 
rule  are  discussed  in  the  Federal 
Register  notice  and  in  the  record  for  the 
rule.  See  66  PR  65256.  December  18. 
2001.  EPA  reviewed  the  final  rule  text 
and  believes  that  the  regulatory 
language  did  not  correctly  reflect  its 
intent  with  respect  to  three  issues.  EPA 
is,  therefore,  making  several  minor 
changes  to  the  regulatory  text.  This 
document  does  not  reopen  the  final  rule 
in  any  respect  other  than  the  changes 
discussed  here.  EPA  does  not  solicit 
comment  on  any  issues  except  for  the 
three  di>;rTfite  ones  discussed  here. 

Ill   Dis(us.sion  ufUireLi  Final 
Rulemaking 

EPA  IS  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comment  since  we 
are  correcting  technical  errors  and  not 
otherwise  amending  the  regulatory  text 
oi  the  December  2001  Phase  I  final  rule. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  we 
are  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  amend  the 
Phase  1  final  rule  if  adverse  comments 
are  filed.  This  rule  will  be  effective  on 
March  26,  2003  without  further  notice 
unless  we  receive  adverse  comment  by 
January  27.  2003.  If  EPA  receives 
adverse  comment  on  one  or  more 
distinct  amendnient(s),  paragraph(s).  or 
section(s)  of  this  rulemaking,  the 
Agency  will  publish  a  timelv 
withdrawal  in  the  Federal  Register 
indicating  which  provisions  will 
become  effective  and  which  provisions 
are  being  withdrawn  due  to  adverse 
comment.  Any  distinct  amendment, 
paragraph,  or  section  of  today's 
rulemaking  for  which  we  do  not  receive 
adverse  comment  will  become  effective 
on  the  date  set  in  this  direct  final  rule, 
notwithstanding  any  adverse  comment 
on  any  other  distinct  amendment, 
paragraph  or  section  of  today's  rule.  If 
adverse  comment  is  received,  we  will 
address  all  public  comments  in  a 
subsequent  final  rule.  We  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

IV.  Corrections  to  Ketjulatory  Text 

A.  Velocity  Monitoring 

The  first  revision  to  the  regulatory 
text  relates  to  velocity  monitoring.  In 
the  final  rule  for  cooling  water  intake 
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structures  at  new  facilities.  EPA 
required  monitoring  velocity  at  cooling 
water  intake  structures  at  least  once  per 
quarter  In  monitoring  velocity,  facilities 
that  employ  surface  intake  screens  are 
required  to  monitor  head  loss  across  the 
intake  screens  at  the  "minimum 
ambient  source  water  surface 
elevation."  EPA  qualified  that  language 
in  the  requirement  by  adding  a 
parenthetical  phrase  that  would  allow 
the  minimum  ambient  source  water 
surface  elevation  to  be  determined  using 
the  Director's  best  professional 
judgment  based  on  available 
hydrological  data.  See  40  CFR  125  87fb). 
However,  EPA  also  defined    minimum 
ambient  source  W'ater  surface  elevation" 
at  40  CFR  125.83  to  mean  "the  elevation 
of  the  7Q10  flow  for  freshwater  streams 
or  rivers;  the  conser\atinn  pool  level  for 
lakes  or  reservoirs;  or  the  mean  low 
tidal  water  level  for  estuaries  or 
oceans."  EPA  further  defined  each  of 
these  low  flows  in  terms  uf  a  temporal 
and  hydrological  basis.  See  66  FR 
65339.  December  18,  2001. 

EPA  understands  that  ambient  source 
water  surface  elevations  fluctuate 
through  time,  and  it  would  be  difficult, 
if  nut  unfeasible,  to  coordinate  the 
measurements  of  head  loss  to  the  time 
when  these  minimum  ambient  source 
water  surface  elevations  were  occurring 
m  the  waterbodv.  It  was  EPA's  intent 
that  the  velocity  be  measured  at  a  time 
that  is  predicted,  based  on  knowledge  of 
the  hydrology  of  the  waterbodv.  to  be  a 
time  of  reasonable  low  flow 
representative  of  the  low  surface 
elevations  that  might  occur  during  the 
months  that  comprise  each  quarter  For 
example,  in  tidal  waters  the  velocity 
measurement  should  be  taken  at  a  low- 
tide.  If  tide  tables  and/or  other  records 
indicate  that  the  surface  elevations  in  a 
particular  month  are  typically  lower 
than  in  other  months,  the  facility  should 
measure  intake  velocity  at  one  of  the 
lowest  predicted  tides  during  that 
particular  month   In  reser\oirs  where 
water  levels  are  drawn  down  at  certain 
parts  of  the  year,  the  facility  should 
measure  intake  velocity  immediately 
after  a  drawdown  or  release  has 
occurred.  In  freshwater  rivers  and 
streams,  the  facility  should  measure 
intake  velocity  during  the  month  that 
typically  has  the  lowest  flows.  Such 
monitoring  should  occur  at  a  time  when 
flows  are  not  temporarily  elevated  due 
to  recent  storm  events  The  Director 
should  determine  and  specify  the 
appropriate  time  of  measurement  in  the 
facility's  NPDES  permit  based  on 
.ivailahle  existing  hydrological 
information  and  informalion  submitted 
by  the  owner  of  the  facility  with  its 


permit  application  Accordingly,  to 
conform  the  regulatory  text  to  EPA's 
intent.  EPA  believes  that  the  regulatory 
language  at  40  CFR  125.87  is  sufficient 
and  that  the  definition  of  "minimum 
ambient  source  water  surface  elevation" 
is  no  longer  needed.  Therefore,  today's 
action  will  only  delete  the  definition  of 
"minimum  ambient  source  water 
surface  elevation  "  at  40  CFR  125.83. 

B  Director's  Authority  To  Require 
Additional  Design  and  Construction 
Technologies  or  Operational  Measures 
in  Track  I 

The  second  set  of  revisions  to  the 
regulatory  text  relate  to  the  Director's 
authority  to  require  additional  design 
and  c  onstruction  technologies  or 
operational  measures  in  Track  1  There 
are  five  provisions  at  issue:  40  CFR 
125.84(b)(4)(ii),  (h)(4)(iii).  (b)(5)(ii), 
(c)(3)(ii).  and  {c)(3)(iii).  Four  of  these 
provisions  specify'  circumstances  where 
design  and  construction  technologies  or 
operational  measures  for  minimizing 
impingement  mortality  of  fish  and 
shellfish  are  required  At  40  CFR 
125.84(b){4)(iiJ  and  ic)(3)(!i),  facilities 
are  required  to  select  and  implement 
design  and  construrtinn  technologies  or 
operational  measures  for  minimizing 
impingement  mortality  offish  and 
shellfish  if    There  are  migratory  and  /or 
sport  or  commercial  species  of 
impingement  concern  to  the  Director  or 
any  fishery  management  agency(ies), 
which  pass  through  the  hydraulic  zone 
of  influence  of  the  coolme  wafer  intake 
structure."  The  language  should  have 
read,  "Based  on  information  submitted 
by  any  fisher>-  management  agency(ies) 
or  other  relevant  information,  there  are 
migratory  and-'or  sport  or  commercial 
species  of  impingement  concern  to  the 
Director  that  pass  through  the  hydraulic 
zone  of  influence  of  the  cooling  water 
intake  structure  '  Paragraphs  (b)(4)(iii) 
and  (c){3)(iii)  require  a  facility  to  select 
and  implement  design  and  construction 
technologies  or  operational  measures  for 
minimizing  impingement  mortality  if  "It 
is  determined  by  the  Director  or  any 
fishery  management  agency(ies)..."  The 
language  should  have  read,  "It  is 
determined  by  the  Director,  based  on 
information  submitted  by  anv  fishery 
management  agency{ies)  or  other 
relevant  information,  that. ..  "  The  fifth 
provision,  paragraph  rb)(5)(ii1.  addresses 
circumstances  where  design  and 
construction  technologies  or  operational 
measures  are  required  for  minimizing 
entrainment  of  entrainable  life  stages  of 
fish  and  shellfish  The  language  used  in 
this  provision  was  similar  to  that  in 
paragraphs  {b)(4)(ii),  (b)(4)(iii),  (c)(3)(ii), 
and  (r](3)(iii)  and  therefore  requires 
similar  corrections. 


All  of  these  revisions  are  necessary 
because  the  decision  of  what  to  require 
under  section  316(b)  of  the  CWA 
belongs  to  the  Director.  Although  EPA 
did  not  intend  to  delegate  the 
decisionmaking  to  another  agency,  the 
Director  may  obtain  information  from 
another  agency  to  make  a  decision. 
Therefore,  today's  action  amends  the 
requirements  at  40  CFR  125.84(b)(4)(ii). 
(b){4)(iii),  {b)(5)(ii),  {c)(3){ii),  and 
(c){3)(iii)  to  reflect  the  intent  that  the 
information  of  another  agency  informs 
the  decision  of  the  Director, 

C.  Deletion  of  Inappropriate  Cross 
Reference  in  the  Alternative 
Requirements  Section 

The  third  issue  relates  to  drafting 
errors  in  the  alternative  requirements 
section  of  the  rule.  The  regulation  at  40 
CFR  125.85  in  paragraphs  (a)(2)  and  (3) 
currentlv  refers  to  local  water  resources 
"not  addressed  under  §  125.84(d)(l)(i)" 
intending  to  refer  to  local  water  resource 
issues  other  than  impingement  or 
entrainment.  Cross-referencing  this 
other  section  of  the  regulations  is  not 
technically  correct,  however,  because 
subsection  (d)  of  §  125.84  is  part  of 
Track  II  while  the  alternative 
requirements  provision  applies  to  either 
Track  1  or  Track  II.  Therefore,  this  action 
deletes  the  reference  to  40  CFR 
125.84(d)(l)(i)  and  substitutes  language 
referencing  "significant  adverse  impacts 
on  local  water  resources  other  than 
impingement  or  entraiiunent  " 
Similarly,  to  eliminate  any  uncertainty 
regarding  applicability  of  the  alternative 
requirements  provision  at  §  125,85  to 
the  Track  II  performance  requirements 
at  §  125, 84(d),  this  action  deletes 
§  125.84(d)(ii)  because  it  is  unnecessary 
and  confusing. 

V  Statuto^^•  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Reviews 

Under  Executive  Order  12866,  (58  FR 
51735,  October  4.  1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulator)^  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  or  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  govenunents  or 
communities. 
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(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  therefore  is  not  subject  to 
OMB  review. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  This  rule 
merely  makes  three  minor  technical 
revisions  to  the  December  2001  Phase  I 
final  regulations  for  cooling  water  intake 
structures.  These  minor  changes  will 
clarify  the  Agency's  intent  on  velocity 
monitoring,  authority  to  require 
additional  design  and  construction 
technologies,  and  procedures  for 
seeking  less  stringent  alternative 
requirements.  It  would  affect  the  same 
facilities  as  the  December  2001  rule, 
would  have  no  additional  costs  or 
benefits  beyond  those  already  projected, 
and  would  not  reduce  the  level  of 
(environmental  protection  projected. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 


Federal  agencies  to  a^^t'^^  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identifv'  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  Tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandates 
that  may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
Tribal  governments,  in  the  aggregate,  or 
the  private  sector,  in  any  one  year.  This 
rule  merely  makes  three  minor  technical 
revisions  to  the  December  2001  Phase  1 
final  regulations  for  cooling  water  intake 
structures.  These  minor  changes  will 
clarify  the  Agency's  intent  on- velocity 
monitoring,  authority  to  require 
additional  design  and  construction 
technologies,  and  procedures  for 
seeking  less  stringent  alternative 
requirements.  It  would  affect  the  same 
facilities  as  the  December  2001  rule, 
would  have  no  additional  costs  or 
benefits  beyond  those  already  projected, 
and  would  not  reduce  the  level  of 
environmental  protection  projected. 
Thus,  today's  rule  is  not  subject  to  the 


requirements  of  section  202  and  205  of 
the  UMRA.  For  the  same  reasons,  EPA 
has  also  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  signifi(  HPtlv  or  uniquely  affect 
small  govenuiu'iits.  Thus,  today's  rule  is 
not  subject  to  the  requirements  of 
section  203  of  the  UMRA. 

D.  Regulatory  Flexibility^  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  (SBREFAj.  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
based  on  the  Small  Business 
Administration's  size  standards;  (2)  a 
sqiall  governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50.000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  IruicpfMidently 
owned  and  operated  and  ib  not 
dominant  in  its  field. 

After  con.sidcring  the  er:onomic 
impact  of  t(»(id\  s  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  t'conomic  impact  on 
a  substantial  number  of  small  entities. 
This  dinv  t  final  rule  does  not 
substaiitivelv  change  the  Decembf-r  18, 
2001  Phase  \  final  rule  (66  FR  65256), 
nor  does  it  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
merely  makes  three  minor  technical 
revisions  to  the  December  2001  rule  for 
cooling  water  intake  structures.  These 
minor  changes  will  clarify  the  Agency's 
intent  on  velocity  monitoring,  authority 
to  require  additional  design  and 
construction  technologies,  and 
procedures  for  seeking  less  stringent 
alternative  requirements.  It  would  affect 
the  same  facilities  as  the  December  2001 
rule,  would  have  no  additional  costs  or 
benefits  beyond  those  already  projected, 
and  would  not  reduce  the  level  of 
environmental  protection  projected. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999).  rnqiiires  EPA  to  develop  an 
accountable  process  to  ensure 
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'meaningful  and  timely  input  by  State 
and  local  officials  in  thV  development  of 
regulator*-  policies  that  have  federalism 
implications.  "  "Policies  that  have 
federalism  impli'~.ations"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  'substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  direct  final  rule  does  not  have 
federalism  implications  It  will  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  amonu  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  rule  merely 
makes  three  minor  technical  revisions  to 
the  De(  ember  2001  Phase  I  final 
regulations  for  cooling  water  intake 
structures.  These  minor  changes  will 
clarify  the  Agency's  intent  on  velocity 
monitoring,  authority  to  require 
additional  design  and  construction 
technologies,  and  procedures  for 
seeking  less  stringent  alternative 
requirements   It  would  affect  the  same 
facilities  as  the  December  2001  rule, 
would  have  no  additional  costs  or 
benefits  beyond  those  already  projected, 
and  would  not  reduce  the  level  of 
environmental  protection  projected. 
Thus  Executive  Order  13132  does  not 
apply  to  this  rule. 

F  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 

"Consultation  and  Coordination  with 
Indian  Tribal  Governments  "  (65  FR 
67249,  November  9,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
Tribal  officials  in  the  development  of 
regulatory  policies  that  have  Tribal 
implications."  "Policies  that  have  Tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  Tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  Tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  Tribes." 

This  direct  final  rule  does  not  have 
Tribal  implications.  It  will  not  have 
substantial  direct  effects  on  Tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  Tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  Tribes, 
as  specified  in  Executive  Order  13175, 


This  rule  merely  makes  three  minor 
technical  re\'isions  to  the  final 
regulations  for  cooling  water  intake 
structures.  These  minor  changes  will 
clarih'  the  Agency's  intent  on  velocity 
monitoring,  authority  to  require 
additional  design  and  construction 
technologies,  and  procedures  for 
seeking  less  stringent  alternative 
requirements  It  would  affect  the  same 
facilities  as  the  December  2001  rule, 
would  have  no  additional  costs  or 
benefits  beyond  those  already  projected, 
and  would  not  reduce  the  level  of 
environmental  protection  projected. 
This  rule  does  not  affect  Tribes  in  any 
way  in  the  foreseeable  future.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  rule. 

G.  Executive  Order  13045:  Protection  of 

Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant'  as  defined  under  Executive 
Order  12866, and  (2) concerns  an 
environmental  health  ur  safety  risk  that 
EPA  has  reason  to  believe  might  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency  This  final 
rule  is  not  economically  significant  as 
defined  under  Executive  Order  12866 
and  does  not  concern  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children.  This  rule  merely 
makes  three  minor  technical  revisions  to 
the  final  regulations  for  cooling  water 
intake  structures  These  minor  changes 
will  clarify'  the  .Agency's  intent  on 
velocity  monitoring,  authority  to  require 
additional  design  and  construction 
technologies,  and  procedures  for 
seeking  less  stringent  alternative 
requirements.  It  would  affect  the  same 
facilities  as  the  December  2001  rule, 
would  have  no  additional  costs  or 
benefits  be\-ond  thosp  already  projected, 
and  would  not  reduce  the  level  of 
environmental  protection  projected. 
Therefore,  it  is  not  subject  to  Executive 
Order  13045. 

H.  Executive  Order  13211:  Energy 
Effects 
This  direct  final  rule  is  not  subject  to 

Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 


22,  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  ("NTTAA")  of  1995  (Public  Law 
104-113,  section  12(d),  15  U,S,C,  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary- 
consensus  standeirds  are  technical 
standards  (e.g,,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
direct  final  rule  does  not  involve 
technical  standards.  Therefore,  EPA  did 
not  consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Executive  Order  12898:  Federal 
Actions  To  Address  En\ironmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  12898  requires  that, 
to  the  greatest  extent  practicable  and 
permitted  by  law.  each  Federal  agency 
must  make  achieving  environmental 
justice  part  of  its  mission.  Executive 
Order  12898  provides  that  each  Federal 
agency  must  conduct  its  programs, 
policies,  and  activities  that  substantially 
affect  human  health  or  the  environment 
in  a  maimer  that  ensures  that  such 
programs,  policies,  and  activities  do  not 
have  the  effect  of  excluding  persons 
(including  populations)  from 
participation  in.  denying  persons 
(including  populations)  the  benefits  of, 
or  subjecting  persons  (including 
populations)  to  discrimination  under 
such  programs,  policies,  and  activities 
because  of  their  race,  color,  or  national 

origin, 

EPA  does  not  expect  that  this  final 
rule  would  have  an  exclusionary'  effect, 
deny  persons  the  benefit  of  the  NPDES 
program  or  subject  persons  to 
discrimination  because  of  their  race, 
color,  or  national  origin.  This  rule 
merely  makes  three  minor  technical 
revisions  to  the  final  regulations  for 
cooling  water  intake  structures.  These 
minor  changes  will  clarify  the  Agency's 
intent  on  velocity  monitoring,  authority 
to  require  additional  design  and 
construction  technologies,  and 
procedures  for  seeking  less  stringent 
alternative  requirements.  It  would  affect 
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the  same  facilities  as  the  December  2001 
rule,  would  have  no  additional  costs  or 
benefits  beyond  those  already  projected, 
and  would  not  reduce  the  level  of 
environmental  protection  projected. 

K.  Executive  Order  13158:  Marine 
Protected  Areas 

Executive  Order  13158  (65  FR  34909, 
May  31,  2000)  requires  EPA  to 
"expeditiously  propose  new  science- 
based  regulations,  as  necessary,  to 
ensure  appropriate  levels  of  protection 
for  the  marine  environment."  EPA  may 
take  action  to  enhance  or  expand 
protection  of  existing  marine  protected 
areas  and  to  establish  or  recommend,  as 
appropriate,  new  marine  protected 
areas.  The  purpose  of  the  Executive 
Order  is  to  protect  the  significant 
natural  and  cultural  resources  within 
the  marine  environment,  which  means 
"those  areas  of  coastal  and  ocean 
waters,  the  Great  Lakes  and  their 
connecting  waters,  and  submerged  lands 
thereunder,  over  which  the  United 
States  exercises  jurisdiction,  consistent 
with  international  law." 

Today's  direct  final  rule  will  not 
enhance  or  expand  protection  nor 
reduce  the  level  of  environmental 
protection  of  existing  marine  protected 
areas.  This  rule  merely  makes  three 
minor  technical  revisions  to  the 
December  2001  Phase  I  final  regulations 
for  cooling  water  intake  structures. 
These  minor  changes  will  clarify  the 
Agency's  intent  on  velocity  monitoring, 
authority  to  require  additional  design 
and  construction  technologies,  and 
procedures  for  seeking  less  stringent 
alternative  requirements.  It  would  affect 
the  same  facilities  as  the  December  2001 
rule,  would  have  no  additional  costs  or 
benefits  beyond  those  already  projected, 
and  would  not  reduce  the  level  of 
environmental  protection  projected. 

L  Plain  Language  Directive 

Executive  Order  12866  encourages 
agencies  to  write  all  rules  in  plain 
language.  EPA  has  wrritfen  this  direct 
final  rule  in  plain  language  to  make  this 
rule  and  the  final  rule  at  66  FR  65256, 
December  18,  2001  easier  to  understand. 

M.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 


the  U.S.  House  of  Reprt-s-  nt  imx  .-    uui 
the  Comptroller  General  of  tin   I  rutid 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  fiO  (i,i\  ^  itt.r  it 
is  published  in  the  Federal  Register 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  ho  fffortivp  March  26,  2003. 

1  ist  ol  Sul)|»'(  ts  m  40  (IK  Fart  l^.'i 

Environmental  protection.  Reporting 
and  recordkeeping  requirements.  Waste 
treatment  and  disposal,  Water  pollution 
control. 

Dated:  December  19.  2002. 
Christine  Todd  WhitmRn 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  125— CRITERIA  AND 
STANDARDS  FOR  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

1.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act,  33  U.S.C. 
1251  et  seq..  unless  otherwise  noted. 

2.  In  §  125.83,  remove  the  definition 
for  "Minimum  ambient  source  water 
surface  elevation." 

3.  Section  125.84  is  amended  by 
revising  paragraphs  (b)(4)(ii).  (b)(4)(iii), 
(b){5)(ii),  (c)(3)(ii),  (c)(3)(iii),  and  (d)(1) 
t(i  rp.ul  as  follows 

§  125  84      As  an  owner  or  operator  of  a  new 

facility    wfiat  must  I  do  to  comply  witt~i  this 
subpart^ 

*  *  • 

(b)*  *  • 

(4)  *    *    • 

(ii)  Based  on  information  submitted 
by  any  fishery  management  agency(ies) 
or  other  relevant  information,  there  are 
migratory  and/or  sport  or  commercial 
species  of  impingement  concern  to  the 
Director  that  pass  through  the  hydraulic 
zone  of  influence  of  the  cooling  water 
intake  structure;  or 

(iii)  It  is  determined  by  the  Director, 
based  on  inf  rn.  ttn  !i    iihmitted  by  any 
fishery  manageiiRnt  ageiu  v(ies)  or  other 
relevant  information,  that  the  proposed 
facility,  after  meetiru  th.-  u-i  hinilogy- 
based  performance  ntj""  'i"  "t^  in 
paragraphs  (b)(1),  (2),  and  (3)  of  this 
section,  would  still  contribute 
unacceptable  stress  to  the  protected 
species,  critical  lithitit  of  those  species, 
or  species  of  coiiLtni. 

(5)*    •   • 

(ii)  Based  on  information  submitted 
by  any  fishery  management  agency(ies) 


HI  I  it  her  re  lev  an!  iiitm  mil  ion.  there  are 
or  v\uui(l  !)♦'  uiulcsir.tliii'  >  uiniil-i'ix'e 
str»\ssor.s  aff>'(  tint;  ''nti-tui.ihii'  iitr  ^tacf^ 
of  species  ni  i  uni  frn  ti:  iln-  l)iif(  t-ir  .tnii 
th<'  Ihri'i  tor  (it'tfrinuii'*-  tiiat  thr 
propuseij  IdLiht)  .  atttT  iiK.'i'ting  tlie 
technology-based  performance 
requiffiiu'nts  in  paragraphs  (b)(1),  (2), 
and  (,i,>  I  t  tlu^  ^11  th  II    .\  i  aild  contribute 
unacceptable  stress  to  these  species  of 
concern; 
***** 

(c)  *   *   * 

(3)*    *    • 

(ii)  Based  on  information  ^liirnitttd 
by  any  fish>'r\  ni  m  il"  ni'iit  agency{ies) 
or  othfT  ri-!''\  ant  mt'  i  in.itinn   th(Tn  are 
migrat:a\  anil  hi  sp.^ri  •n.  :  Hnimrri  i.ii 
species  of  niipiiiL'i'iiii-iii  •  i  .n,  rm  t^  tiu' 
Director  that  pa.s.s  tliiuugh  tliu  tiMiraulic 
zone  of  influence  of  the  cooling  u  a.t>  r 
intake  structure;  or 

(iii)  It  is  determined  b\  the  Direetur. 
based  on  information  submitted  by  any 
fishery  man.iu''nifnl  a^ciu  \fit'sl  or  (itlu-r 
relevant  infiiiinaii.ii  th.ii  !h<   piopoM-ii 
facility,  after  meetmg  the  tti  hii>  higy- 
based  performance  requirenient.s  in 
paragraphs  (c)(1)  and  (2)  of  this  section, 
would  contribute  unacceptable  stress  to 
the  protected  species,  critical  habitat  of 
those  species,  or  species  of  concern; 
*         •         ■         *         * 

(d)-    ■    • 

(1)  You  must  demonstrate  to  the 
Director  that  th>  ;<  <  Imologies  employed 
will  reduce  the  !>  \  ei  of  adverse 
environmental  impact  from  your  cooling 
water  intake  structures  to  a  comparable 
level  to  that  which  you  would  achieve 
were  you  to  implement  the 
requirements  of  paragraphs  (b)(1)  and 
(2)  of  this  section.  This  demonstration 
must  include  a  shnuint^  that  th<'  inifiai  tv 
to  fish  and  shellfish   uk  liKimt; 
important  forag*  mi  pr>(latia  ^(I'ries, 
within  the  watfr^hfd  \m!1  he 
comparable  to  tJiMsc  w  iiu  h  wi  mhi  res  nil 
if  you  were  to  ini[i|'-inrnt  Mi'- 
requirements  of  (laragrafihs  .[,'■  1  .  .md 
(2)  of  this  section    Thi-  ^tv  wmt;  ;r.,i\ 
include  considfi  t'iHp.  ^1  ;>iipdi  t^  t ith>-r 
than  impingeni'M'  m    rlii;t\  an  i 
entrainment,  nii  imiiiii;  <.ni\f^iiif>  t!M: 
will  result  in  nu  km-.--,  m  fish  and 
shellfish,  hut  i'  Hujst  di'iihinstratr 
c<i!!,p.iraf'if  p'-rfi  iriiiance  for  sptn  i*"-  !h,f! 

tht^   Ulfi   ti!    liit'lltlfK".   as   Spff  H's   .if 

concern    iii  nifnlifxiiii;  --ik  fi  spw  h»s,  the 

Dirt'(  ti.r  in  i\  ;  ''Hsnifr  infurinatinn 
pr^ '\  iih'ii  h\   n.itmii.ii    ^tati'    Hftnfj.il 
fi-..'it'r\  in.in.iut'ini'nt  -u;''ni  n's  witli 
:''-.ponsi(,iht\   f'lr  tistifni's  p' -tfiitMlix 
afft'i  tt'ii  !i\-  \ '  .\n  '  .  n  iine  1%  at'-r  int,iki' 
Structure  a\<  >nt;  u  ith  liata  and 
infnrmatioii  fn- 


tiUT  s'  'urces. 
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4,  Section  12.S  H5  i>  arntMiiifd  by 
ri'\  ismg  paragraphs  (a)(2)  and  (3)  to  read 

,is  fnnovv's' 

§  125.85    May  alternative  requirements  be 
authorized? 

laj  *    •    ' 

(2)  Till-  Dirfctiir  determint's  that  <iata 
specific  to  the  facility  indicate  that 
compliance  with  the' requirement  at 
issue  would  resuh  m  i  nrnpUanc  e  costs 
wholly  out  of  proportion  to  the  costs 
EPA  considered  in  estahlishing  the 
requirement  at  issue  or  wnuhi  re>uit  iri 
significant  adverse  impacts  on 
quality,  significant  adverse'  inifi.i 
local  water  resnun  cv  .ithcr  than 
impingement  hi  i^iuaiument,  or 
significant  <id\erse  impacts  on  local 
energy  markets, 

(3)  The  alternative  rcquircinent 
requested  is  no  less  stringent  than 


u  al 


justified  b\  the  w  holly  out  of  proportion 
cost  or  the  signifu  ant  adverse  impacts 
on  local  air  qud;!i\    significant  adverse 
inipiarts  on  ioi  ai  \s  ater  resources  other 
than  impingement  or  entrainment,  or 
significant  adverse  impacts  on  local 
energy  markets;  and 
***** 

5.  Section  125.89  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  125.89     As  the  Director,  what  must  I  oo  to 

comply  with  the  requirements  of  this 

subpart? 

«  *  *  *  * 

(b)*   *  * 

(2)  Monitoring  conditions.  At  a 
minimum,  the  permit  must  require  the 
permittee  to  perform  the  monitoring 
required  in  §  125.87.  [For  facilities 


required  to  perform  the  velocity 
monitoring  in  §  125.87(b),  you  should 
determine  and  specify'  the  appropriate 
time  of  measurement  in  the  permit 
based  on  available  existing  hydrological 
information  and  information  submitted 
by  the  owner  of  the  facility  with  its 
permit  application.]  You  may  modify 
the  monitoring  program  when  the 
permit  is  reissued  and  during  the  term 
of  the  permit  based  on  changes  in 
physical  or  biological  conditions  in  the 
vicinity  of  the  cooling  water  intake 
structure.  The  Director  may  require 
continued  monitoring  based  on  the 
results  of  the  Verification  Monitoring 
Planin§125.86(c)(2)(iv)(D). 
*         *         *         *     ^    * 

[FR  Doc.  02-32610  Filed  12-24-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  125 
[FRL-7430-3J 

National  Pollutant  Discharge 
Elimination  System     Amendment  ot 
Final  Regulations  Addressing  Cooling 
Water  Intake  Structures  for  New 
Facilities 

agency;  Cnvirunmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  minor 
i.lungcs  to  EPA's  final  rule 
implementing  section  316(b)  of  the 
Clean  Water  Act  (CWA)  for  new 
facilities  that  use  water  withdrawn  from 
rivers,  streams,  lakes,  reservoirs, 
estuaries,  oceans  or  other  waters  of  the 
United  States  for  cooling  purposes 
published  December  18,  2001.  The 
December  2001  rule  established  national 
technology-based  performance 
r«?quirements  applicable  to  the  location, 
design,  construction,  and  capacity  of 
cooling  water  intake  structures  at  new 
facilities.  The  national  requirements 
establish  the  best  technology  available 
for  minimizing  adverse  environmental 


impact  associated  with  the  use  of  these 
structures.  EPA  is  proposing  several 
minor  changes  to  the  December  2001 
rule  because,  in  several  instances,  the 
Phase  1  final  rule  text  does  not  reflect 
tho  Agency's  intent. 
DATES:  Written  comments  must  be 
(1  by  [anuary  27.  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instiuctions  as  provided  in 
Unit  I.B.  uf  the  supplementary 

INFORMATION  ■;.>.  ' 

FOR  FURTHER  INFORMATION  CONTACT; 
Martha  Segall,  USEPA  Office  of  Water 
by  phone  at  (202)  566-1041  or  by  e-mail 
at  nilf  :i16hii)f'pn  s^nv 

SUPPLEMENTARY  INFORMATION: 

I    ( i»"iHT  ,il  intui  rn.itHin 

"A.  Regulated  Entities 

This  proposed  rule  applies  to  new 
greenfield  and  stand-alone  facilities  that 
use  cooling  water  intake  structures  to 
withdraw  water  from  waters  of  the  U.S. 
and  that  have  or  require  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  issued  under  section 
402  of  the  CWA.  New  facilities  subject 
to  this  regulation  would  include  those 


that  have  a  design  intake  flow  of  greater 
than  two  (2)  million  gallons  per  day 
(MOD)  and  that  use  at  least  twenty-five 
(25)  percent  of  water  withdrawn  for 
cooling  purposes.  Today's  proposed  rule 
would  not  apply  to  existing  facilities, 
major  modifications  to  existing  facilities 
that  would  be  "new  sources"  under  40 
CFR  122.29(b)  as  that  term  is  used  in  the 
effluent  guidelines  and  standards 
program,  or  facilities  that  employ 
cooling  water  intake  structures  in  the 
offshore  oil  and  gas  extraction  point 
source  category  as  defined  under  40 
CFR  435.10  and  40  CFR  435.40. 

The  following  table  is  not  intended  to 
be  exhaustive;  rather,  it  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  The  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  would  be  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteri  <  if  40  CFR 
125.81.  If  you  have  quf-ii  'ii^  ibout  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 


Category 


Federal,  State  and  Local 
Government. 


Irvjustry 


Examples  of  Regulated  Entities 


Operators  of  steam  electric  generating  point  source 
dischargers  that  employ  cooling  water  intake  struc- 
tures 

Operators  of  industrial  point  source  discf^rgers  that 

employ  cooling  water  intake  structures. 
Steam  electnc  generating  


Agricultural  production  

Metal  mining   

Oil  and  gas  extraction  (Excluding  offshore  and  coastal 
sutxalegories) 

Mining  and  quarrying  of  nonmetallic  minerals  

Food  and  kindred  products 


Tobacco  products  

Textile  mill  products  

Lumber  and  wood  products,  except  fumiture 


Standard  Indus- 
trial Classification 
Codes 


Paper  and  allied  products 

Chemical  and  allied  products 


Petroleum  refining  and  related  industries 

Rubber  and  miscellaneous  plastics  products 
Stone,  clay,  glass,  and  concrete  products      . 
Primary  metal  industries  


491 1  and  493 

See  below  

491 1  and  493 


0133 

1011  

1311.  1321 


1474  

2046,  2061.2062. 

2063,  2075, 

2085. 

2141  

2211  

2415.  2421,  2436. 

2493 
2611,2621,  2631, 

2676. 
28  (except  2895, 

2893,  2851, 

and  2879). 

2911.  2999 

3011.  3069 

3241   

3312,  3313,  3315, 

3316.  3317, 

3334,  3339. 

3353,  3363, 

3365,  3366. 


North  American  Industry  Codes 
(NAIC) 


221111.  221112,  221113,  221119, 
221121,  221122,  221111, 
221112.  221113.  221119, 
221121.2^1122 

See  below 

221111,  221112,  221113,  221119, 
221121.  221122.  221111, 
221112,  221113,  221119, 
221121.  221122 

111991,  11193 

21221 

211111.211112 

212391 

311221,  311311.  311312,  311313, 
311222,  311225,  31214 

312229,  31221 

31321 

321912,  321113.  321918.  321999, 

321212.  321219 
3221,  322121,  32213,  322121, 

322122,  32213,  322291 
325  (except  products  325182. 

32591.  32551,  32532) 

32411,324199 

326211,  31332.  326192,  326299 

32731 

324199,  331111,  331112.  331492, 
331222,  332618,  331221,  22121, 
331312,  331419,  331315, 
331521,  331524.  331525 
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Category 


Examples  of  Regulated  Entities 


Standard  Indus- 

tnat  Ciass'tication 
Codes 


Ndt'-  A~ier»can  Industry  Codes 
(NAIC) 


332211,  337215,  332117.  332439. 

33251.  332919.  339914.  332999 
333111,   332323    332212.   333922. 

22651    333923  33312 


Fabncafed    metai    prodLx;ts     except    machioer>'    and     3421   3499    .... 

transpona^on  equipment 
Industnai   and   commercial   machmerv    ana   co'-npuie^     3523   353'     .... 

equipment 

Transportation  equipment                                                     3724    3~4;   3764      3364-!2   3339" "    336f    3364-6 
Measunng,    analyzing,    and    controlling    instruments      3861  3333 '5  325992 

ptx)lographic    medical,  and  optical  goods    watches 

and  clocks  | 

Electnc  gas  and  sanitary  services  4911,  4931,  4939, 

I      4961 

Educational  sen^ices  8221    

Er>gineering    accounting    research    Tianage'^en'  aid     S'^SI  

related  services 


221111,   221112,   221113,   221119, 

221121,  221122,  22121.  22133 
61131 
54171 


B  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  at:tn)n 
under  Docket  ID  No.  OVV-20y2-0052. 
The  official  public  docket  consists  of  the 
duc:uments  specifically  referenced  in 
this  action,  an\'  public  comments 
received,  and  other  information  related 
to  this  action.  The  official  public  docket 
is  the  collection  of  materials  that  is 
available  for  public  viewing  at  the  Water 
Docket  in  the  EP.^  Docket  Center.  (EPA/ 
DC)  EPA  We.st,  Room  B102.  1301 

( .onstitution  .^ve..  NW,.  Washington, 
[)(    The  EPA  Docket  Center  Public 
Kt;ading  Koom  is  open  from  8:30  a.m.  tu 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744.  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426. 

2.  Electrnnu  Arct-ss.  ^'ou  may  access 
this  Federal  Register  document 
electriuiK  ally  thrmigh  the  EPA  Internet 
under  the  "Federal  Register  "  listings  at 
h  ttp :  1 1  www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://ww\\:epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search." 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Docketis. 
Information  claimed  as  confidential 
business  information  (CBI)  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 


in  EPA's  electronic  public  docket,  EPA  s 
policy  is  that  copyrighted  material  will 
not  be  placed  m  EP.^'s  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA"s  elertronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  anv  of  the  publicly  available 
docket  materials  through  the  docket 
facihty  identified  in  Unit  I.A.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  m  EPA  s  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scarmed  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 


be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102,  May 
31,  2002. 

C.  How  and  to  Wham  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Please  submit  with 
your  comments  any  references  cited  in 
your  comments.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  conunent 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments;  however,  late  comments  may 
be  considered  if  time  permits.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.C.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
"will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
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be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search.  "  and  then  key  in  Docket  ID  No. 
OW-2002-0052.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  OW- 
Docket@epa.gov,  Attention  Docket  ID 
No.  OW-2002-0052.  In  contrast  to 
EPA's  electronic  public  docket.  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket.  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  l.B.2.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Sena  an  original  and  three 
(3)  copies  of  your  comments  to  the 
"Water  Docket,"  U.S.  Environmental 
Protection  Agency,  Mailcode:  4101T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC:.  20460.  Attention 
Docket  ID  No.  OW-2002-0052. 


3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Water 
Docket,  EPA  Docket  Center.  EPA  West. 
Room  B102.  1301  Constitution  Ave.. 
NW.,  Washington.  DC.  Attention  Docket 
ID  No.  OW-2002-O052.  Such  deliveries 
are  only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
in  Unit  l.A.l. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  information 
identified  as  CBI  by  mail  only  to  the 
following  address:  Office  of  Science  and 
Technology,  Mailcode  4303T.  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460,  Attention:  Martha  Segall/ 
Docket  ID  No.  OW-2002-0056. 

You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  adctition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
nptice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  rf)nsiilt  the  person  identified  in 
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EPA  IS  proposing  to  make  several 
minor  revisions  to  the  final  regulations 
addressing  cooling  water  intake 


structures  for  new  facilities,  published 
Dt'i  •■nil'<-i   '.  "    .^iiii ;    in  :\i,'     Kui-'v  .iin! 
R'  >:  i:  i';    lis    section  oi  today  s  Ffiieral 
Kt't;istfr   we  are  approving  thesi 
revisions  as  a  direct  final  rule  without 
prior  proposal  because  we  view  these  as 
noncontroversial  revisions  and 
anticipate  no  adverse  comment.  We 
have  described  the  revisions  and  our 
rationale  for  them  in  the  direct  final 
rule.  If  EPA  receives  no  adverse 
comment,  the  Agency  will  not  take 
further  action  on  this  proposed  rule.  If 
EPA  receives  adverse  comment  on  one 
or  more  distinct  amendments, 
paragraphs,  or  sections  of  this 
rulemaking,  the  Agency  will  publish  a 
timelv  withdrawal  in  the  Federal 
Register  indicating  which  provisions 
will  become  effective  and  which 
provisions  are  being  withdrawn  due  to 
adverse  comment.  Any  distinct 
amendment (s).  paragraph(s).  or 
section(s)  of  today's  rulemaking  for 
which  we  do  not  receive  adverse 
comment  will  become  effective  on  the 
date  set  in  the  direct  final  rule,  not 
withstanding  any  adverse  comment  on 
any  other  distinct  amendment, 
paragraph  or  section  of  today's  rule.  We 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

For  the  various  statutes  and  Executive 
Orders  that  require  findings  for  each 
rulemaking,  EPA  incorporates  the 
findings  from  the  direct  final 
rulemaking  into  this  companion  notice 
for  the  purpose  of  providing  public 
notice  and  opportunity  for  comment 

I  ivf  lit  Suh|f(  ts  III  411  (  >K  I'arf  IZT 

Environmental  protection.  Reporting 
and  recordkeeping  requirements.  Waste 
treatment  and  disposal.  Water  pollution 
control. 

Dated:  Detember  19.  2002. 
Christine  Todd  Whitman, 
Administrator. 
IFR  Doc.  02-32611  Filed  12-24-02;  8:45  ami 
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REMINDERS 

The  items  in  lhi&  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarx:e 


RULES  GOING  INTO 
EFFECT   DECEMBER   26 
2002 

AGENCV  FOH 

INTERNATIONAL 

DEVELOPMENT 

Employee  responsibilities  and 

COMMEHCf    DEPARTMENT 
Ndlional   Oceanic   ,ind 
Atmospheric  Administration 
Fistiery  conservation  and 

management 

Northeastem  United  States 
fisheries — 

Atlantic  bluefish  fishery; 
ptibli.shed  12-27-02 

ENVIRONMENTAl 
PROTECTION  AGENCY 
Air  quality  implementation 

plans,  approval  and 

promulgation,  various 

Stales 

Montana,  correction; 
published  11-25-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

i^ommon  carrier  services: 
Federal- State  Joint  Board 
on  Universal  Service — 
High-cost  universal 
service  support 
mechanisms;  service 
and  competition 
preservation:  published 
11-26-02 
Radio  services,  sp)ecial: 

Pnvate  land  mobile 
services — 
Stolen  vehicle  recovery 

system  operations. 

authonzed  duty  cycle 

speafications.  revision. 

p«iblished  11-26-02 

FEDERAL    ELECTION 

COMMISSiON 

Bipartisan  Campaign  Retonm 
Act;  implementation: 
Contntxjtion  and 
expenditure,  redefinition 
and  regulations 
reorganization;  transmittal 
to  Congress,  technical 
amendments    published 
12-26-0? 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Management 
Fiegulation 


Allocation  of  surplus 
personal  property  for 
donation  notification; 
published  12-26-02 
Centralized  field 
reproduction  services; 
published  12-26-02 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products 
Imidaclopnd  and  ivermectin; 

published  12-26-02 
Sponsor  name  and  address 
changes— 

Delmarva  Laboratories, 
Inc  .  published  12-26-02 
LABOR  DEPARTMENT 

Mine  Sa/ety  and  Health 
Administration 

uodi  niine  safety  ana  health, 

and  education  and  trainir>g: 

Emergency  evacuations, 

emergefKy  tempofary 

starxJard   correction. 

published  '  :>  Pf^? 

STATE  DEPARTMENT 
International  Traffic  in  Arms 

regulations 

Canadian  exemption; 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 
Drawbridge  operations: 
North  Carolina,  published 

n-?5  0? 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ai(wurttMiie,:>3  .jKtjctrves: 
General  Electnc  Co ; 
published  12-11-02 
MD  Helicopters.  Inc.; 
published  12-11-02 
AinA/orthiness  standards 
Transport  category 
airplanes — 

Reference  stall  speed; 
redefinition,  published 
1 1  -26-02 
Class  D  and  Class  E 
airspace,  published  10-25-02 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 

Motor  earner  safety  standards: 
Protection  against  shifting 

and  falling  cargo.  Nortti 

American  standard 

development,  published  9- 

27-o: 

TREASURY  DEPARTMENT 
Fiscal  Service 
Financial  Management 
Service: 


RULES  GOING  INTO 
EFFECT  DECEMBER  26. 
2002 

OenUdhi!eO  utibel  ul   f-eOeidi 

paynnents  to  collect 
nontax  debts  owed  to 
US     published  12-26-02 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxt ; 
Education  tax  credits, 

r.iihii«hp<i  i?.?fi-n? 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Meats,  prepared  meats,  and 
meat  products:  certification 
and  standards 
Federal  meat  grading  and 
certification  services,  fee 
changes  comments  due 
by  12-31-02;  published 
11-1-02  (FR  02-27766] 

AGRICULTURE 

DEPARTMENT 

Commodity   Credit 

Corporation 

Loan  and  purchase  programs 
Farm  and  RarKh  Lands 
Protection  Program, 
comments  due  by  12-30- 
02;  published  10-29-02 
[FR  02-26888) 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 

Northeastem  United  States 
fisheries — 

Summer  flounder,  scup. 
and  black  sea  bass: 
comments  due  by  12- 
30-02;  published  10-30- 
02  [FR  0?-?7S66' 

DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR) 

Debannent  and  suspension; 
order  placement  and 
option  exercise,  comments 
due  by  1-3-03;  published 
11  4-02  [FR  02-27268] 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 

Commission 

Electnc  utilities  (Federal  Powc 
Act),  natural  gas  companieb 
(Natural  Gas  Act),  and  oil 
pipeline  companies 
(Interstate  Comn>erce  Act): 
Asset  retirement  obligations 
accounting.  (inar>cial 


reporting,  and  rate  filing 
requirements:  comments 
due  by  1-3-03.  published 
11-19-02  [FR  02-28294] 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  qualrty  implementation 
plans,  approval  and 
promulgation,  various 
States 

Ohio,  comments  due  by  1- 
2-03,  published  12-2-02 
[FR  02-30468] 
Solid  wastes: 
Waste  management  system: 
testing  and  monitonng 
activities,  methods 
innovation;  comments  due 
by  12-30-02;  published 
10-30-02  [FR  02-26441] 
Water  supply: 
National  pnmary  and 
secondary  drinking  water 
regulations — 
Chemical  and 
microbiological 
contaminants,  analylical 
mettKXJs  approval: 
Colitag  metfKXJ; 
comments  due  by  1-2- 
03    published  12-2-02 
fFR  02-30467] 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments 

Michigan,  comments  due  by 
12-30-02;  published  12-3- 
02  [FR  02-30508] 
North  Carolina,  comments 
due  by  12-30-02. 
published  12-3-02  [FR  02- 
30510) 
Texas:  comments  due  by 
12-30-02;  published  12-3- 
02  [FR  02-30506] 
Television  stations,  table  of 
assignments 

Maine,  comments  due  by  1- 
3-03.  published  11-21-02 
fFR  02-295771 

GENERAL  SERVICES 
ADMINISTRATION 

KvitJf.ii  Ai  qiiiMtinn  Regulation 

(FAR) 

Debarment  and  suspension 
order  placement  and 
Option  exercise    comments 
due  by  1  3-03    published 
114  0?  [KR  0?  27268] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare 

Hospital  outpatient 
prcispective  payment 
svslem  (2003  CY), 
comments  due  by  12-31- 
02.  published  11-1-02  [FR 
02-27548] 


INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species 
Cnttcai  nabitat 
designations — 
Biackt)urn  s  sphinx  moth; 
comments  due  by  12- 
30-02    published  8-26- 
02  [FR  02-21  702j 
BlacKburn  s  sphmx  moth 
comments  due  by  12- 
30-02    published  10-10- 
02  [FR  02-25722] 
Findings  on  petitions,  etc. — 
Western  gray  squirrel; 
comments  due  by  12- 
30-02    published  10-29- 
02  [FR  02-27297] 
Fishery  conservation  and 
management 
Cntical  habitat 
designations — 
BiacKburn  s  sphinx  moth; 
comments  due  by  12- 
30-02   published  11-15- 
02  ;FB  02-29049' 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Independent  latjorator.es  and 
non-MSHA  product  safety 
standards    testing  and 
evaluation    alternate 
requirements   comments 
due  by  12-31-02,  published 
10  17-02  [FR  02-25879] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Safety  and  health  standards 
etc 

Standards  improvement 
project  (Phase  Hi 
comments  due  by  12-30- 
02,  published  10-31-02 
;fp  02-27541; 

LEGAL  SERVICES 
CORPORATION 

Freedom  of  information  Act 
implementation   comments 
due  by  1-2-03    published 
11-18-02  [FR  02-29123] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acguisition  Regulation 
iFARi 

Debarment  and  suspension; 
order  placement  and 
option  exercise:  comments 
due  by  1-3-03,  published 
11-4-02  [FR  02-27268] 


SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities 
Broker-dealer  exemption 
from  sending  financial 
information  to  customers 
comments  due  by  1-2-03, 
published  12-3-02  [FR  02- 
30664; 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Merchant  manne  officers  and 
seamen 

Passenger  ships  on 
international  voyages, 
personnel  training  and 
qualifications,  comments 
due  by  12-30-02 
published  10-30-02  [FR 
02-27376] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives 

Airbus    comments  due  by  1- 

3-03    published  12-4-02 

[FR  02-30654; 
Boemg    comments  due  by 

12-30-02    published  10- 

31-02  [FR  02-27315] 
Bombardier,  comments  due 

by  1-2-03,  published  12-2- 

02  [FR  02-30347] 
Cessna   comments  due  by 

12-30-02    published  10- 

21-02  [FR  02-26662; 
Eurocopter  France 

comments  due  by  1-3-03, 

published  11-4-02  [FR  02- 

27789; 
Hartzeli  Propeiier    inc  . 

comments  due  by  1-3-03; 

published  ii-4-02  [FR  02- 

27739; 
Honeywell   comments  due 

by  12-31-02.  published 
i  11-1-02  [FR  02-27433] 

McDonnell  Douglas; 
comments  due  by  1-2-03: 

published  1 1-18-02  [FR 

02-29118] 
Raytheon   comments  due  by 

1-2-03   published  10-25- 

02  [FR  02-27196) 
SOCATA-Groupe 

Aerospatiale,  comments 

due  by  1-3-03   published 

11-15-02  [FR  02-29004] 
Airworthiness  standards 
Special  conditions — 


Air  Tracto'  mc  .  comments 
due  by  1-2-03 
published  12-2-02  [FR 
02-30325] 
Sikorsky  Aircraft  Corp. 
Mode:  S-92A 
helicopters,  comments 
due  by  12-30-02. 
published  10-29-02  [FR 
02-27378) 
Class  D  airspace   comments 
due  by  1-2-03   published 
^2-2-02   ;f^B  02-30328) 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineering  and  traffic 
operations 

Traffic  control  devices  on 
Federal -aid  and  other 
streets  and  highways: 
standards   comments  due 
by  12-30-02   published 
-0-30-02    PR  02-27608; 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Mote  vehicie  safety 
standards 

Hydraulic  and  electric  brake 
systems- 
Vehicles  over  10.000 
pounds,  minimum 
performance 
requirements,  etc.; 
comments  due  by  12- 
30-02:  published  10-30- 
02  [FR  02-27526) 
Transportation  Recall 
Enhancement. 
Accountability,  and 
Documentation  (TREAD) 
Act,  implementation — 
Tire  safety  information; 
comments  due  by  1-2- 
03;  published  11-18-02 
;FP  02-28682' 
TREASURY  DEPARTMENT 
Alcohol.  Tobacco  and 
Firearms  Bureau 
Alcoho     .'t'Cj^tj'a    a-ea 
desig.nations 

Red  Hill,  Douglas  County, 
OR;  comments  due  by 
12-30-02;  published  10- 
30-02  [FR  02-27444] 
Red  Hills,  Lake  County,  CA; 
comments  due  by  12-30- 
02:  published  10-30-02 
[FR  02-27443; 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 


Relative  values  of  optional 
forms  of  benefit: 
disclosure:  comments  due 
by  1-2-03:  published  10-7- 
02  [FR  02-25338] 

VETERANS  AFFAIRS 
DEPARTMENT 

Disabilities  rating  sctiedule: 

Skin 

Multip>le  scars  evaluation; 
comments  due  by  12- 
30-02:  published  10-29- 

02  fFR  02-274081 


UST  OF  PUBUC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  second  session  of  the 
107th  Congress  has  tjeen 
completed   It  will  resume 
when  bills  are  enacted  into 
putjiic  law  dunng  the  next 
session  of  Congress  A 
cumulative  List  of  Public  Laws 
for  the  second  session  of  the 
107th  Congress  will  appear  in 
the  issue  of  January  31    2003 

Last  List  December  24.  2002 


Public  Lav^s  Electronic 
Notification  Service 
(PENS) 


PENS  s  a  free  electronic  nwil 
notification  service  of  newty 
enacted  public  laws  To, 
subscntje.  go  to  htpy/ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listservCtlisfserv  g&a  gov 
witr  •'  f    '      .  A,-,y  :l->' 
message 

SUBSCRIBE  PUBLAWS-L 

You'    \a"'it; 

Note:  PENS  will  resume 
sen/ice  when  bills  are  enacted 
into  law  dunng  the  next 
session  of  Congress   This 
service  is  stnctiy  for  E-mail 
notification  of  new  laws   The 
text  of  laws  is  not  available 
through  this  service   PENS 
cannot  respond  to  specific 
inquiries  sent  to  this  address 
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Kasy,  convenient. 
FRKK 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web. 
go  to  the  Superintendent  of 
DcK'uments'  homepage  at 
http://www.  access.  gpo.gov7su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoacce.ss (2) gpo.gov 
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Order  Now! 

The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches  It  also 
includes  information  on  quasi-official  agencies  an     ni  r- 
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Mobile  Sources  Technical  Review  Subcommittee.  79088- 
79089 
Reports  and  guidance  documents;  availability,  etc.: 
World  Trade  Center  disaster — 
Exposure  and  human  health  evaluation  of  airborne 
pollution,  and  toxicological  effects  of  fine  particle 
matter,  79089-79090 


Water  quality  criteria: 
Ambient  aquatic  life — 

Tribultyltin.  79090-79091 
National  recommended  criteria;  revision.  79091-79095 
Environmental  statements;  notice  of  intent: 
Coastal  nonpoint  pollution  control  program;  States  and 
territories — 
Wisconsin.  79061 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

.\..  v,drrier  certification  and  operations: 
Service  difficulty  reports;  effective  date  delay.  78970- 
78971 
Airworthiness  directives: 

Brackett  Aircraft  Co..  78968-78970 
Gulfstream  Aerospace.  78963-78965 
Textron  Lycoming.  78965-78968 
Airworthiness  standards: 
Special  conditions — 

McDonnell  Douglas  Models  DC-9-14.  DC-9-15.  DC-9-31, 
DC-9-32.  DC-9-32F.  DC-9-33F.  and  DC-9-41 
airplanes,  78961-78963 
Standard  instrument  approach  procedures 
(vv  .  ,,rr.-f  t-«n.  78970 

PHOPOSfD  RULES 

Airworthiness  directives: 

Air  Tractor,  Inc..  79008-79011 

General  Electric  Co.,  79007-79008 
NOTICES 
Aeronautical  land-use  assurance;  waivers: 

Nashville  International  Airport.  TN.  79235-79236 
Agency  information  collection  activities:. 

Submission  for  OMB  review:  conmient  request.  79236 
Passenger  facility  charges;  applications,  etc.: 

Texarkana  Regional  Airport.  AR.  79237 

Federal  Communications  Commission 

NOTICES 

Common  carrier  services: 

In-region  interLATA  services — 
BellSouth  Corp.  et  al.;  application  to  provide  services 

in  Florida  and  Tennessee.  79098-79099 
SBC  Communications  Inc.  et  al.;  application  to  provide 
services  in  California,  79095-79098 

Federal  Deposit  Insurance  Corporation 

RULES 

FidiJii  e  and  procedure: 

Filing  procedures,  unsafe  and  unsound  banking  practices, 
transfer  agents  registration,  international  banking. 
manaBPrn«nt  official  interlocks,  etc.,  79245-79270 

PROPOSED  RULES 

i^tai  uif  diiii  piucedure: 
Filing  procedures,  corporate  powers,  international 
banking,  and  management  official  interlocks: 
technical  corrections  and  modifications,  79270- 
79275 

NOTICES 

:.   j   irts  and  guidance  documents;  availability,  etc.: 
Bank  merger  transactions;  policy  statement,  79277-79278 
Deposit  insurance  applications;  policy  statement,  79275- 
79278 
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Federal  Etectton  Commission 

RULES 

I  iiiiUihiiti.iii  ,t;iii  "vp'TKiituff  .iinitatiiin-  <jiiU  prohibitions: 
Contrihutmii  liiB.ts  Mn  rease.  prnhitntii  ii  on  contributions 
aiid  il  .n,i!in!i<  !i\   ininnr';    and  "XfH'riditures  by 
*  'r^'iuii  M.itiiin.iN 
Transmittal  to  Congress;  effective  date  delay  and 
correction,  78959 

Federal  Energy  Regulatory  Commission 

NOTICES 

H\  11  1.  i.'ctric  applications,  79074-79077 
Meetings: 
Capital  availability  for  en.  ri:\  inaikpts;  technical 
conference,  79077 
Rpports  and  guidance  documents;  availability,  etc.: 
Electric  Quarterly  Reports;  public  utility  filing 

requirements  and  software  demonstrations,  79077- 
79079 
Applications,  hearings,  determinations,  etc.: 
Tennessee  Gas  Pipeline  Co.,  79074 

Federal  Housing  Finance  Board 

RULES 

Federal  home  loan  bank  system: 
Conventional  one-family  non-farm  mortgage  loans;  rates 
and  terms  monthly  survey;  procedures,  78959-78961 

NOTICES 

Federal  home  loan  bank  system: 
Conventional  one-family  non-farm  mortgage  loans;  rates 
and  terms  monthly  survey,  79099-79102 

Federal  Maritime  Commission 

PROPOSED  RULES 

1  I   -  iiL,.  1   ,t  ssel  financial  responsibility: 
Performance  and  casualty  rules,  Alternative  Dispute 

Resolution  program,  etc.;  miscellaneous  amendments, 

79029 
NOTICES 
Agi.ements  filed,  etc.,  79102 

Federal  Motor  Carrier  Safety  Administration 

NOTICES 

Motor  carrier  safety  standards: 
Exemption  applications — 
Weirton  Steel  Corp..  79237-79238 

Fish  and  Wildlife  Service 

NOTICES 

!  !)  iiiiui  led  and  threatened  species  permit  applications, 

79130-79131 
Grants  and  cooperative  agreements:  availability,  etc.: 

Tribal  Landowner  Incentive  Program.  79131-79136 

Tribal  Wildlife  Program.  79136-79140 


Foreign  Assets  Control  Office 

RULES 

"^ a:,  '.ons  regulations,  etc.: 
Yugoslavia  (Serbia  and  Montenegro)  and  Bosnian  Serb- 
controlled  areas  of  the  Republic  of  Bosnia  and 
Herzegovina:  unblocking  of  assets,  78973-78975 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Alabama 
Mercedes-Benz  U.S.  International,  Inc.;  motor  vehicle 
manufacturing  plant,  79046-79047 
Indiana 
Decatur  Mold,  Tool  &  Engineering,  Inc.;  plastic 

injection  mold  manufacturing  and  warehousing 
facilities,  79047 
Louisiana 
Ergon  St.  James,  Inc.;  oil  terminal  facilities,  79047- 
79048 
Mississippi 

Ergon  Refining,  Inc.;  oil  refinery  complex.  79048 
South  Carolina 
Fuji  Photo  Film,  Inc.;  medical  imaging  products  and 
color  negative  photographic  film  and  paper 
production  facilities,  79048-79049 

Forest  Service 

NOTICES 
Meet  High: 
Resouce  Advisory  Committees — 
John  Day/Snake.  79030 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Centers  for  Medicare  &  Medicaid  Services 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  79102-79103 
Submission  for  OMB  review;  comment  request.  79103 

Meetings: 
Blood  Safety  and  Availability  Advisory  Committee.  79103 

Health  Resources  and  Services  Adrnmistralior 

RULES 

National  Vaccine  Injury  Compensation  Program:  materials 
related  to  petitions;  service  of  process.  78989-78990 

Housing  and  Urban  Development  Departmem 

NOTICES 

uraiits  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  79129 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Danofloxacin.  78972-78973 
Neomycin  sulfate  soluble  powder.  78971 
Tponhnlone  acetate  and  estradiol  benzoate,  78971-78972 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  79126-79129 


Interior  Department 

See  Fish  and  Wildlife  Ser\'ice 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Reclamation  Bureau 

NOTICES 

Meetings: 
Financial  assistance  programs;  consultation  meetings, 
79129-79130 
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Internal  Revenue  Service 
NOTICES 

Aj-ency  information  collection  activities: 
Proposed  collection:  comment  request.  79243 

International  Trade  Administration 

NOTICES 

Antidumping: 

Fresh  garlic  from — 

China.  79049 
Saccharin  from — 
China.  79049-79056 
Grants  and  cooperative  agreements;  availability,  etc.: 
Eurasia:  Special  American  Business  Internship  Training 
Program.  79056-79059 
Overseas  trade  missions: 
2003  trade  missions — 
Information  and  Communication  Technology  Trade 
Mission.  Toronto.  Canada,  et  al.,  79059-79060 

International  Trade  Commisston 

Ml.)  Tiff  s 

Aiiii(itiiiiping: 
Drams  and  dram  modules  from — 
Korea.  79148 
Import  investigations: 
Tool  handles,  tool  holders,  tool  sets,  and  components. 

79148-79149 
U.S. -Australia  Free  Trade  Agreement:  probable  economic 
effect,  79149-79150 

Justice  Department 
.iff  Anliirusi  Division 

Labor  Department 

.;;t  1.1:4  iL,  11.  it  Standards  Administration 

See  Labor-Management  Standards  Office 

Lal^or  Management  Standards  Office 

PHOPOStD  HULES 

^jli.  !  iiijii  i;;fment  standards: 
Labor  organization  annual  financial  reports.  79279-79414 

Land  Management  Bureau 

NOTICES 

Mi't-tings: 
Resource  Advisory  Councils — 
Arizona.  79141 

Southwest  Colorado  and  Northwest  Colorado,  79140- 
79141 
F'ublic  land  orders: 

Idaho  and  Montana,  79141 
Survey  plat  filings: 

Wvoinint'.  79141-79142 

Management  and  Budget  Otiice 
Nonces 

North  American  IndusUy  Classitication  System;  2007 
updates    79499-79506 

Maritime  Administration 

NOTlCfcS 

Deepwater  ports: 

Port  Pulican  LLC;  licensp.  7^234-79235 

Minerals  Management  Service 

NOTICtS 

Agfiicy  iniurmation  cullectiua  activities: 
Proposed  collection;  comment  request,  79142-79144 


National  Credit  Union  Administration 

PROPOSED  RULES 

Criuiil  uni    : 

Investment  djid  deposit  activities  and  Regulatory 
ri.'xibility  Program.  78996-79007 

NOTICES 

AgcuL)  information  collection  activities: 

Proposed  collection;  comment  request.  79152-79153 
Credit  unions: 
Community  Development  Revolving  Loan  Fund  Loan 
Program;  application  f)eriad.  79153 
Reports  and  guidance  documents;  availability,  etc.: 

Corporate  federal  credit  union  bylaws,  changes;  comment 
request.  79153-79160 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Ml  <  ;;ags: 

Humanities  Panel.  79160-79161 

National  Highway  Traffic  Safety  Administration 

"UlES 

MmIwi  vehicle  safety  standards: 
Platform  lift  systems  for  accessible  vehicles  and  platform 
lift  installations  on  vehicles.  79415-79451 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  79238 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Atlantic  highly  migratory  species- 
Commercial  shark  management  measures,  78990-78993 
Northeastern  United  States  fisheries- 
Atlantic  bluefish,  78994-78995 
Atlantic  mackerel,  squid,  and  butterfish.  78994 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  79060-79061 
Environmental  statements;  notice  of  intent: 
Coastal  nonpoint  pollution  control  program;  States  and 
territories — 
Wisconsin,  79061 
Meetings: 
Commercial  Remote  Sensing  Advisory  Committee. 

79061-79062 
North  Pacific  Fishery  Management  Council.  79062 

National  Science  Foundation 

NOTICES 

A.^i  nL>  information  collection  activities: 
Proposed  collection;  comment  request^  79161-79162 

Natural  Resources  Conservation  Service 

NOTICES 

Agi:aLV  liitunuatiun  njlitu  ti.  >ii  .n  ii\i!i>'S 
Proposed  collection;  conin. 'n'  r.Mjii»  s- 
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Nuclear  Regulatory  Commission 

NOTICES 

,\;''Tnative  sites;  review  cntt'ri.i    7H!h-)    ~mf>6 
K^'Kt.r  s.ift'izuanis  A(i\i--<ir\  I  .nminitt-'f    "■Ml  f.f>--:'<'n  fi  8 
Kj5>.  UituriUfd  pi'^l  tirt-  sad'  ■>hut<i(iwii  (in  uit  anaivMs 
inspection;  workshop,  7mi(>h     Mih4 


Applii  'itiiins    /ifijrh'it,"; 
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Nuclear  Waste  Technical  Review  Board 

NOTICES 

Met'tings: 

Yucca  Mduiitam,  NA'    ~Mih4-7qi70 

Office  of  Management  and  Budget 

See  MaiiatjcincDt  rirui  Huduet  Office 

Office  of  United  States  Trade  Representative 

iee  Traiii'  Kcprt'vi'Fitatu  <■    Offuc  nf  rniteci  .states 
Personnel  Management  Office 

RULES 

i'rcvailme  rate  systems 
CFR  correction,  78959 

Public  Health  Service 

.S(^e  Centers  iui  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Reclamation  Bureau 

NOTICES 

.\^i  ;icy  information  collection  activities: 
Proposed  collection;  comment  request.  79144-79148 

Rural  Housing  Service 

NOTICES 

1. 1, lilts  and  cooperative  agreements;  availability,  etc.: 
Section  514  Farm  Labor  Housing  Loans  and  Section  516 

Farm  Labor  Housing  Grants  for  Off-Farm  Housing. 

79030-79033 
Section  515  Rural  Rental  Housing  Program.  79033-79036 
Section  533  Housing  Preservation  Program.  79036-79038 
Section  538  Guaranteed  Rural  Rental  Housing  Program. 

79038-79042 

Securities  and  Exchange  Commission 

RULES 
Securities: 
Trade-through  disclosure  rules  for  options;  repeal, 
79453-79458 
PROPOSED  RULES 
."securities,  etc.. 
Electronic  filing  and  website  posting  for  Forms  3,  4,  and 
5;  statutory  mandate.  79465-79477 
NOTICES 

Investment  Company  Act  of  1940: 
Deregistration  applications — 
Principal  Partners  LargeCap  Growth  Fund,  Inc..  et  al., 
79170-79171 
Joint  Industry  Plan: 

International  Securities  Exchange,  Inc..  et  al.,  79171- 
79172 
Self-regulatory  organizations: 
Clearing  agency  registration  applications — 

Philadelphia  Depo.sitory  Trust  Co..  79172-79174 
Self-regulatory  organizations:  proposed  rule  changes: 
American  Stock  Exchange  LLC.  79174-79187  , 

Boston  Stock  Exchange.  Inc..  79187-79189 
Chicago  Board  Options  Exchange.  Inc..  79189-79202 
Chicago  Board  Options  Exchange.  Inc.;  correction.  79195- 

79196 
International  Securities  Exchange  LLC,  79202-79203 
National  Association  of  Securities  Dealers,  Inc..  79203- 
79214 


N>  >\  Y  rk  Stock  Exchange,  Inc.,  79214-79218 

Onei  hiaen    LLC,  79218-79219 

Pacifn    h\c  nange.  Inc..  79219-79221 

Philad*  iphia  Stock  Exchange.  Inc.,  79221-79227 

Small  Business  Administration 

NOTICES 

Disaster  ixiaii  areas: 
Guam.  79227 

State  Department 

NOTICES 

i'leMaential  permits: 
Aggregate  Products  Inc.;  international  conveyor  belt 
construction,  operation,  and  maintenance  on  U.S.- 
Mexican border.  79228-79231 

Surface  Transportation  Board 

NOTICES 

Motor  earners: 
Control  applications — 
Peter  Pan  Bus  Lines  Trust,  79239 
Rail  carriers: 
Cost  recovery  procedures — 
Adjustment  factor.  79240 
Railroad  operation,  acquisition,  construction;  etc.: 
Empire  Builder  Investments  Inc..  79240 

Trade  Representative.  Office  of  United  States 

NOTICES 

Free  Trade  Area  of  the  Americas  Agreement: 
Committee  of  Government  Representatives  on 

Participation  of  Civil  Society;  invitation  to  comment 

on  FTAA,  79231-79232 
Consolidated  texts;  comment  request.  79232-79234 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Motor  Carrier  Safety  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation' Board 

Treasury  Department 

See  Alcohol.  Tobacco  and  Firearms  Bureau 
See  Community  Development  Financial  Institutions  Fund 
See  Comptroller  of  the  Currency 
See  Foreign  Assets  Control  Office 
See  Internal  Revenue  Service 
NOTICES 

.  .(,j;iL,y  information  collection  activities: 
Submission  for  OMB  review:  comment  request.  79240- 
79241 

Veterans  Affairs  Department 

RULES 

Adjudication:  pensions,  compensation,  dependency,  etc.: 

Persian  Gulf  War  veterans:  undiagnosed  illnesses 

compensation;  presumptive  period  extension.  78979- 
-8980 
PROPOSED  RULES 
Semi-annual  agenda 

Correction.  79020 
NOTICES 
Meetings: 

Education  Advisory  Committee.  79243-79244 

VA  Nursing  National  Commission,  79244 
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Separate  Parts  In  This  Issue 

Pan  II 

111  Deposit  Insurance  Corporation,  79245-79278 

Part  Hi 

Labor  Department.  Labor-Management  Standards  Office, 
79279-79414 

Part  IV 

I  i,.ii.-,inMtation  Department,  National  Highway  Traffic 
Safety  Administration,  79415-79451 

Part  V 

Securities  and  Exchange  Commission,  79453-79458 

Part  Vi 

Environmental  Protection  Agency,  79459-79463 

Pan  Vtl 

Securities  and  Exchange  Commission,  79465-79477 


Part  VIII 

Lii.rg>  Uupartment,  Energy  Efficiency  and  Renewable 
Energy  Office,  79479-79498 

Part  IX 

!  V      itive  Office  of  the  President,  Management  and  Budget 
Office,  79499-79506 

Part  X 

Environmental  Protection  Agency,  79507-79512 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 

phone  numbers,  online  resources,  finding  aids,  reminders, 

and  notice  of  recently  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents 

LISTSERV  electronic  mailing  list,  go  to  http:// 

listserv.access.gpo.gov  and  select  Online  mailing  list 

archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 

settings);  then  follow  the  instructions. 


Federal  Register  '  \'nl    fi~    N'n    24'^    Fniin-' 


:   1>-1   PH. I  ■:!' 


2002 /Contents 


IX 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


"  cumulative  lis;  C't  tne  oa^is  atteciea  this  mont^^  z?.'^  De  tound  In  the 
f^eadp'  A^cJs  seciior-  a\  the  end  ?'  thij  'ssue 


5  CFR 


.78959 


11  CFR 


12  CFR 


.78959 


303       

..79246 

906          

..78959 

Proposed  Rules 

303                           

..79271 

333      

..79271 

34"       

..79271 

348        

..79271 

359       

..79271 

703       

..78996 

~42                  

14  CFR 

35                     

..78996 

..78961 

39  (3  documents) 

78965 
95 

.78963 
, 78968 
. .78970 

121 

..78970 

125 

..78970 

135 

..78970 

145 

..78970 

Proposed  Rules: 

39  :?  3  vumenls) 

.79007. 

79008 

17  CFR 

240 79454 

Proposed  Rules 

230         79466 

232 79466 

239 79466 

240 79466 

249 79466 

250 79466 

259 79466 

260 79466 

269 , 79466 

274 79466 

21  CFR 

520 78971 

522  (2  documents) 78971, 

78972 
^"'f       78972 

27  CFR 
Proposed  Rules, 

4 79011 

5 79011 

7 79011 

13 79011 

29  CFR 
Proposed  Rules 

403 .....79280 

408 79280 

31  CFR 

■oai> 78973 

586 78973 

33  CFR 

1 7  (2  documents) 78975,  • 

78977 
Proposed  Rules 

117 79012 

165  (2  documents) 79014, 

79017 

34  CFR 

'■J^-         78979 

701 78979 

702 78979 

38  CFR 

J  78979 


Proposed  Rules 

C-    '  79020 

40  CFR 

St  ,3  docuP^ents*   78980, 

8983,  78987 
82  79508 

Proposed  Rules. 

9 79020 

50 79460 

52 79028 

122 79020 

123 79020 

'24 79020 

•30   79020 

45  CFR 

4     78989 

46  CFR 
Proposed  Rules: 

.40 79029 

49  CFR 

571   79416 

50  CFR 

635 78990 

648  (2  documents) 78994 


'8959 


Rules  and  Regulations 


Federal  Register 

Vol.  67,  No.  249 

Friday,  December  27,  2002 


This  section  j*  trie  f  EDERAl  REGiSTEP 
contains  reguiaton,-  documents  havmg  generai 
applicability  and  legal  ettect  most  of  which 
dre  keyed  to  and  codified  in  the  Code  of 
f^ederal  Regulations   which  is  published  unde' 
SC  titles  pursuant  to  44  U  S  C    15''0 

The  Code  o'  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents    Prices  o' 
■~iew  books  are  listed  m  the  first  FEDERAL 
REGISTER  iSSue  ot  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 

Prevailing  Rate  Systems 

cFR  Currettiun 

In  Title  5  of  the  Code  of  Federal 
K(>gulations,  parts  1  to  699,  revised  as  of 
January  1,  2002,  on  page  397,  Appendix 
A  to  Subpart  B  of  Part  532  is  corrected 
by  adding  footnote  reference  "1"  for 
South  Dakota  in  the  second  column 
after  Eastern  South  Dakota,  and  on  page 
399,  Appendix  B  to  Subpart  B  of  Part 
532  is  corrected  by  removing  footnote  1 
at  the  end  of  the  table. 

(FR  Doc.  02-55527  Filed  12-26-02;  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  110 

[Notice  2002-30] 

Contribution  Limitations  and 
Prohibitions:  Delay  of  Effective  Date 
and  Correction 

AGENCY:  Federal  Election  Commission. 

ACTION:  Final  rule;  delay  of  effective 
date  iind  correction. 

summary:  The  Federal  Election 
Commission  is  publishing  a  correction 
to  the  final  rules  governing 
contributions  limitations  and 
prohibitions  that  were  published  in  the 
Federal  Register  on  November  19,  2002 
(67  IK  hMM2H)  T]ie  correction:  (1) 
Changes  the  effective  date  for  revised  1 1 
CFR  110.9  from  Januarv  1  to  fanuarv  13, 
2003;  and  (2)  d.Mcit'v  tf,,.  wnrd 
"authorized"  in  rcfereiu  iiig  political 
committees  in  regulations  pertaming  to 
reattribution  of  contributions. 
DATES:  As  of  December  27,  2002,  the 
effective  date  of  11  CFR  110.9  that  was 


revised  on  November  19,  2002  (67  FR 

69928]  is  delayed  until  January  13, 
2002,  The  effective  date  of  the 
1   irrection  to  11  CFR  110.1(k){3){ii)  is 
Idivaarx  1    200.-; 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mdi  r   Dinh,  .'Xi  t!!iu  .-\^si'-tdnt  General 
(  f'unsei,  999  K  Street,  NW., 
Uastiington.  DC  20463,  (202)  694-1650 
or  (800) 424-9530 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Election  ( .omriiission  published 
in  tlie  Federal  Register  on  November  19, 
2002.  final  rules  implementing 
amendments  made  hv  the  Bipartisan 
Campaign  Reform  .^rt  of  2002  ("BCRA") 
to  the  contribution  limitations  and 
prohibition--  .f  the  1  ederal  Election 
Campaign  .\(  i  -i  m"".   .is  amended 
('■FECA'  '   f>-  VH  h4M.h    These  final 
rules  wer>'  [:ii;i]^hed  with  a  January  1, 
2003  effective  date.  Among  other  things, 
the  final  rules  revised  11  CFR  110.9  so 
that  it  now  addresses  only  violations  of 
the  contributions  and  expenditure 
limitations  rather  than  four 
miscellaneous  topics,  including 
fraudulent  misrepresentation.  The 
general  fraudulent  misrepresentation 
provision  formerly  found  at  1 1  CFR 
110.9(b)  was  moved  to  new  11  CFR 
110.16(a)  in  another  BCRA  rulemaking 
entitled  "Disclaimers,  Fraudulent 
Solicitation,  Civil  Penalties,  and 
Personal  Use  of  Campaign  Funds."  The 
Commission  had  anticipated  that  the 
effective  dates  for  the  "Contribution 
Limitations  and  Prohibitions"  and 
"Disclaimers.  Fraudulent  Solicitation, 
Civil  Penalties,  and  Personal  Use  of 
(  ampaign  Funds"  rulemaking  projects 
would  be  January  1.  2003.  However,  due 
to  scheduling  changes,  the  effective  date 
for  "Dist  laimers.  Fraudulent 
Solicitation,  Civil  Penalties,  and 
Personal  Use  of  Campaign  Funds  '  is 
now  January  13,  2002.  Consequently, 
thi'-  I  orrt'i  tim  delavs  the  effective  date 
til  ih.  tiiid;  rules  at  11  CFR  110.9  to 
January  13,  2003.  The  effective  date 
remains  Januarv  1,  2003  for  all  other 
final  rules  governing  contribution 
limitations  and  prohibitions  that  were 
published  in  the  Federal  Register  on 
November  1m   2002 

The  final  rules  published  on 
November  19.  2002  also  addressed  the 
procedure  governing  the  reattribution  of 
excessive  contributions  from  one 
contributor  to  another  in  1 1  CFR 
llO.l(k).  The  final  rules  at  11  CFR 
110.1(k)(3)(ii)(A)(l)and 


110.1{k)(3)(ii)(B)(2),  which  describe 
steps  a  recipient  political  committee 
must  take  when  reattributing  excessive 
contributions  from  one  contributor  to 
another,  inadvertently  included  the 
word  "authorized"  before  the  phrase 
"political  committee."  As  made  clear  in 
the  Explanation  and  Justification 
accompanying  the  final  rules,  the 
reattribution  procedure  is  available  to 
all  political  committees,  not  just 
authorized  committees.  See  67  FR 
69932.  Thus,  this  correction  deletes  the 
word  "authorized"  in  11  CFR 
110.1(k)(3)(ii)(A)(I)and 
110.1(k)(3)(ii)(B)(2). 

Correction  of  Publit  ation 

Accoruiiigi) .  lilt  publication  of  final 
regulations  on  November  19.  2002  (67 
FR  69928).  which  were  the  subject  of  FR 
Doc.  2002-00022,  is  corrected  as 
follows: 

Chi  page  69948,  in  the  first  and  second 
columns,  respectively,  remove 
"authorized"  from  11  CFR 
110.1(k)(3)(ii)(A)(I)and 
110.1(k)(3)(ii)(B)(2). 

Dated;  December  23.  2002. 
Ei)m  L.  Weintraub, 

Vice  Chair.  Federal  Election  Commission. 
(FR  Doc.  02-32711  Filed  12-26-02;  8;45  am] 
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FEDERAL  HOUSING  RNANCF  BOARD 

12  CFR  Pan  906 

[No   2002--62] 
RIN  3065-AB23 

Procedure  tor  Conducting  Monthly 
Survey  of  Rates  ana  Terms  on 
Conventional  One-Famity  Non-farrn 
Mortgage  Loans 

agency:  Federal  Housing  Finance 

ACTIOS   Final  rule. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  making  certain 
technical  amendments  to  its  regulation 
setting  forth  the  practices  and 
procedures  for  conducting  the  Monthly 
Survey  of  Rates  and  Terms  on 
Conventional  One-Family,  Non-farm 
Mortgage  Loans  (Monthly  Interest  Rate 
Survey  or  MIRS).  The  amendments  are 
being  adopted  solely  to  conform  the  text 
of  the  rule  to  the  revised  practices  and 
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procedures  for  MIRS  sampling  and 
weighting  methodology,  which  are  the 
subject  of  a  Notice  published  elsewhere 
in  this  issue  of  the  Federal  Ri'gister. 
EFFECTIVE  DATE:  This  rule  v%  lii  become 
effective  on  January  27.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
l>is.'()li  A.  .Mi.KiJiizii'.  Ui'puty  Chief 
1  (  uiiomist,  (202)  408-2845  or 
nickenziei®fbfb.gov:  Charlotte  A.  Reid, 
Special  Counsel,  Office  of  General 
Counsel  (202)  408-2510  or 
reidc@fhfhb.gov;  Federal  Housing 
Finance  Board.  1777  F  Street.  NW.. 
Washington.  DC  2000' 
SUPPLEMENTARY  INFORMATION:  On 
September  26,  2000,  the  Finance  Board 
published  in  the  Federal  Register  (65 
FR  57813)  a  notice  proposing  several 
changes  to  the  Monthly  Interest  Rate 
Survey  (preliminary  notice).  MIRS 
provides  a  statistical  base  for  certain 
housing  finance  benchmarks,  such  as 
the  annual  adjustments  to  the  maximum 
dollar  limits  for  the  purchase  of 
conventional  mortgages  by  Fannie  Mae 
and  Freddie  Mac.  See  12  U.S.C. 
1717(b)(2),  1454(a)(2),  respectively.' 

The  preliminary  notice  recommended 
revising  the  sampling  and  weighting 
methodology  from  one  based  on  lender 
type  and  region  to  one  based  solely  on 
lender  size,  eliminating  the  monthly 
table  of  mortgage  interest  rates  and 
terms  by  lender  type  (Table  III  of  the 
monthly  MIRS  release),  and  adjusting 
the  quarterly  table  of  mortgage  rates  and 
terms  by  metropolitan  area  by  adding 
and  deleting  several  metropolitan  areas 
so  that  only  the  largest  32  metropolitan 
areas  would  be  reported  (Table  IV  of  the 
January.  April.  July,  and  October  MIRS 
releases). 

Changes  to  MIRS  are  authorized 
under  Federal  Home  Loan  Bank  Act 
(Act)  provisions  that  require  the  on- 
going availability  of  indexes  used  to 
calculate  the  interest  rates  on  adjustable 
rate  mortgages  (ARMs).^  The  Act 


.rt■^-l\  pi'imi!-  til''  I  h.ui[)<'!N^  '!i  -4  !h' 
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'  1  The  Housing  and  Coimnunily  Development 
Act  of  1980  tied  the  Fannie  Mae  and  Frtiddle  Mac 
conforming  loan  limits  to  MIRS.  See  Pub.  L  96- 
399.  Title  111,  Section  313(a).  (b).  94  Stat    1644-45 
(Oct.  8.  1980).  Specifically.  Fannie  Mae  and  Freddie 
Mac  are  required  by  their  respective  statutes,  which 
are  nearly  identical,  to  base  the  annual  dollar  limit 
on  the  "the  national  one-family  house  price  inlhe 
monthly  survey  of  all  ma|or  lenders  conducted  by 
the  (Finance  Board!  '  See  12  U.S.C   1717(b)(2). 
1454|a)(2)  (conformmg  loan  limit  provisions)  The 
Finance  Board  inherited  the  task  of  conducting 
MIRS  from  the  former  Federal  Home  Loan  Bank 
Board  (FHLBB)  pursuant  to  section  402(e)(3)  of  the 
Financial  Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989  CFIRREA'  ).  Pub  L.  101- 
73.  Title  Vll.  Soc:tion  402(e)(3).  103  Stat   183  (1989). 
and  was  substituted  for  the  former  FHLBB  in  the 
(onforniing  loan  limit  provisions  pursuant  to 
ii*)  731(f)(1)(B)  and  (0(21(8)  of  FIRREA 

» Section  402(e)(3)  of  FIRREA  amended  the  Act  to 
specify  that  the  Chairperson  of  the  Finance  Board 


iiiiaiK-t.'  BodTit  tM  ,ij)()rii\f  (  h.uiL;( 
methodology  that  affect  the  availability 
of  adjustable  rate  mortgage  indexes. 
Additionally,  the  Finance  Board  may 
substitute  substantially  similar  indexes 
if  it  can  no  longer  make  an  index 
available  and  "if  the  *   *   *  Chairperson 
of  the  Finance  Board  *   *   'determines, 
after  notice  and  opportunity  f(jr 
comment,  that:  (A)  The  new  index  is 
based  on  data  substantially  similar  to 
that  of  the  original  index:  and  (B)  the 
substitution  of  the  new  index  will  result 
in  an  interest  rate  substantially  similar 
to  the  rate  in  effect  at  the  time  the 
original  index  became  unavailable."  See 
12  U.S.C.  1437  note. 

Under  this  authority,  and  in  response 
to  the  comments  on  the  preliminary 
notice  received  by  the  Finance  Board, 
the  Chairman  of  the  Finance  Board  has 
authorized  certain  changes  to  MIRS  data 
sampling  and  weighting  methodology 
and  the  designation  of  substitute 
indexes.  These  changes  are  set  forth  in 
a  final  Notice  that  is  published 
elsewhere  in  this  issue  of  the  Fedfral 
Register.  In  accordance  with  the  final 
Notice,  MIRS  data  will  use  a  sampling 
and  weighting  methodology  based  on 
lender  size  and  lender  type.  There  will 
be  four  lender-size  classes  and  three 
lender-type  classes  (commercial  banks, 
mortgage  companies,  and  savings 
institutions).  Table  III  of  the  monthly 
MIRS  release  will  continue  to  be  made 
available,  but  the  "Savings  and  Loan 
Association"  and  "Mutual  Savings 
Bank"  categories  will  be  collapsed  in  to 
a  single  "Savings  Institutions"  categon,' 
The  final  Notice  also  will  adjust  the 
quarterly  table  of  mortgage  rates  and 
terms  by  metropolitan  area  by  adding 
and  deleting  several  metropolitan  areas 
so  that  only  the  largest  32  metropolitan 
areas  would  be  reported  (Table  fV  of  the 
January,  April,  July,  and  October  MIRS 
releases).  Additionally,  the  Notice  will 
designate  certain  substitute  indexes. 
Accordingly,  section  906.3  of  the 
Finance  Board's  regulations,  which  sets 
forth  the  existing  practice  and 
procedures  for  conducting  MIRS,  is 
being  revised  to  reflect  these  changes. 
The  final  rule  will  replace  the  reference 
to  savings  and  loan  associations  and 
mutual  savings  banks  with  a  collective 
reference  to  "savings  institutions,"  and 
delete  the  reference  to  the  number  of 
lenders  sampled.  The  final  rule  also 
adds  a  sentence  stating  that  the 


"shall  take  such  action  as  may  be  necessary  to 
a.ssure  that  the  indexes  prepared  by  the  •    •    • 
Federal  Home  Loan  Bank  Board  *    *    "  immediately 
prior  to  the  enactment  of  this  subse<:tion  and  used 
to  calculate  the  interest  rate  on  adjustable-rate 
mortgage  instruments  continue  to  be  available."  See 
12  U.S.C.  1437  note 


}"iflinnii.ir\  MIK.^  weights  are  based  on 
1.  mi.M  t\p.'.uiii  lender  size.  Other  MIRS 
changes,  such  as  the  revision  of  Table  IV 
and  the  designation  of  successor  ARM 
index  rates,  do  not  require  any  textual 
changes  to  section  906.3  of  the  Finance 
Board's  regulations. 

The  Finance  Board  i.s  adopting  these 
revisions  in  ^  906.3  to  ensure  that  the 
text  of  the  rule  is  fully  consistent  with 
MIRS  practice  and  procedures,  as 
revised  pursuant  to  the  final  Notice.  The 
revisions  in  the  rule  are  minimal  and 
technical  in  nature,  and  are  intended  to 
achieve  consistency  in  the  descriptive 
terminology  governing  MIRS  sampling 
and  weighting  methodology. 
Additionally,  the  Finance  Board  is 
deleting  the  provisions  that  are  set  forth 
in  paragraph  (c)  of  §  906.3  and  in 
section  906.4  of  the  Finance  Board's 
regulations,  as  obsolete.  None  of  the  rule 
text  changes  are  intended  to  implement 
any  regulatory  changes  to  any 
substantive  rights. 

The  changes  to  MIRS  sampling  and 
weighting  methodology  will  be 
implemented  in  January  2003  and  will 
be  published  in  late  February  2003. 
Changes  to  the  published  MIRS  tables 
also  will  occur  with  the  publication  of 
the  January  2003  data  in  late  February. 
The  January  2003  implementation  will 
allow  MIRS  data  to  be  weighted  using 
a  consistent  methodology  within  each 
calendar  year.  The  amendments  to 
§§906.3  and  906.4  of  the  Finance 
Board's  regulations  also  will  be  effective 
January  2003. 

Ill    Kegulat(ir\  Flexibility  Act 

The  final  rule  applies  only  to  the 
Finance  Board,  which  does  not  come 
within  the  meaning  of  "small  entities," 
as  defined  in  the  Regulatory  Flexibility 
Act  (RFA).  See  5  U.S.C.  601(6). 
Therefore,  in  accordance  with  section 
605(b)  of  the  RFA,  see  id.  at  605(b),  the 
Finance  Board  hereby  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

I\    Fap*TV\urk  Kt'dui  lion  Act 

The  final  rule  does  not  contain  any 
substantive  changes  to  MIRS  data 
collection  form  or  other  information 
under  the  Paperwork  Reduction  Act  of 
1995.  See  44  U.S.C.  3501  et  seq.  The 
current  Office  of  Management  and 
Budget  clearance  for  the  form  is  set  to 
expire  on  June  30,  2004. 

List  ot  Subitrts  in  \2  IKK  Part  WOti 
Organizational  functions  (Government 

agencies). 
Accordingly,  the  Finance  Board 

hereby  amends  title  12,  chapter  IX,  Code 

of  Federal  Regulations  as  follows: 
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PART  90&— OPERATIONS. 

1.  The  authority  citation  for  part  906 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a,  1422b,  and 
1437  note. 

2.  Revise  §906.3  to  read  as  follows: 
§906.3    Monthly  interest  rate  survey. 

The  Finance  Boarii  cdiKiurts  its 
.Monthly  Survey  of  Rates  and  Terms  on 
Conventional  One-Family  Non-farm 
Mortgage  Loans  in  the  following 
manner: 

(a)  Initial  survey.  Each  month,  the 
Finance  Board  samples  savings 
institutions,  commercial  banks,  and 
mortgage  loan  companies,  and  asks 
them  to  report  the  term.s  and  conditions 
on  all  conventional  mortgages  (;.e., 
those  not  federally  insured  or 
guaranteed)  used  to  purchase  single- 
family  homes  that  each  such  lender 
closes  during  the  last  five  working  days 
of  the  month.  In  most  cases,  the 
information  is  reported  electronically  in 
a  format  similar  to  Finance  Board  Form 
FHFB  10-91.  The  initial  weights  are 
based  on  lender  type  and  lender  size. 
The  data  also  is  weighted  so  that  the 
pattern  of  weighted  responses  matches 
the  actual  pattern  of  mortgage 
originations  by  lender  type  and  by 
region.  The  Finance  Board  tabulates  the 
data  and  publishes  standard  data  tables 
late  in  the  following  month. 

(b)  Adjustable-rate  mortgage  index 
The  weighted  data,  tabulated  and 
published  pursuant  to  paragraph  (a)  tif 
this  section,  is  used  to  compile  the 
Finance  Board's  adjustable-rate 
mortgage  index,  entitled  the  "National 
Average  Contract  Mortgage  Rate  for  the 
Purchase  of  Previously  Occupied  Homes 
by  Combined  Lenders  "  This  index  is 
the  successor  to  the  index  maintained 
by  the  former  Federal  Home  Loan  Bank 
Board  and  is  used  for  determining  the 
movement  of  the  interest  rate  on 
renegotiable-rate  mortgages  and  on  some 
other  adjustable-rate  mortgages. 

§  906  4     [Removed  and  Reserved] 

3.  Remove  and  reserve  §  906.4. 
Dated:  December  20,  2002. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
John  T.  Korsmo, 
(Jbairnian. 
(FR  Dor  02-32753  Filed  12-26-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION      supplementary  informa-^ion: 


Federal  Aviation  Administration 

14CFRPart25 

[Docket  No.  NM241.  Special  Conditions  No 
25-224-SC  ] 

Special  Conditions:  McDonnell 
Douglas  Model  DC-9-14.  DC-9-15. 
DC-9-31,  DC-9-32,  DC-9-32F.  DC-9- 
33F,  and  DC-9-41  Airplanes;  High 
Intensity  Radiated  Fields  (HIRF). 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Douglas  Model  DC-9-14,  E>C- 
9-15,  DC-9-31,  DC-9-32,  DC-9-32F, 
DC-9-33F,  and  DC-9-41  airplanes 
modified  by  ABX  Air  Inc.  These 
modified  airplanes  will  have  a  novel  or 
unusual  design  feature  when  compared 
to  the  state  of  technology  envisioned  in 
the  airworthiness  standards  for 
transport  category  airplanes.  The 
modification  incorporates  the 
installation  of  the  Innovative  Solutions 
and  Support  (IS&S)  Duplex  Reduced 
Vertical  Separation  Minimum  (RVSM) 
system  that  performs  critical  functions. 
The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  this  system  from  the 
effects  of  high-intensity  radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  December  10, 
2002.  Comments  must  be  received  on  or 
before  January  27.  2003. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate,  Attn: 
Rules  Docket  (ANM-113).  Docket  No. 
NM241.  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056:  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
address.  All  comments  must  be  marked: 
Docket  No.  NM241. 
FOR  FURTHER  INFORMATION  CONTACT: 
Meghan  Gordon,  FAA.  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056; 
telephone  (425)  227-2138;  facsimile 
(425)  227-1149. 


Commenli  Invited 

The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 
comment  are  impracticable  because 
these  procedures  would  significantly 
delay  certification  of  the  airplane  and 
thus  delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance;  however,  the  FAA  invites 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written 
comments,  data,  or  views.  The  most 
helpful  comments  reference  a  specific 
portion  of  the  special  conditions, 
explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions 
based  on  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  these 
special  conditions,  include  with  your 
comments  a  pre-addressed.  stamped 
postcard  on  which  the  docket  number 
appears.  We  will  stamp  the  date  on  the 
postcard  and  mail  it  back  to  you. 

Background 

On  July  7.  2002.  ABX  Air  Inc.  applied 
for  a  Supplemental  Type  Certificate 
(STC)  to  modif>'  McDonnell  Douglas 
Model  DC-9-14.  DC-9-15.  DC-9-31. 
DC-9-32.  DC-9-32F,  DC-»-33F,  and 
DC-9-^1  airplanes.  The  DC-9  is  a  two- 
crew,  two-engine,  turbine  airplane  with 
a  maximum  weight  up  to  122,200 
pounds.  These  models  are  currently 
approved  under  Ty^je  Certificate  A6WE. 
The  modification  incorporates  the 
installation  of  the  l^S  Duplex  RVSM 
system  which  will  allow  for  the  removal 
of  the  existing  altitude  alerter,  encoding 
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.uiiineters,  air  data  computer,  and 
standby  altimeter.  This  system  uses  two 
Air  Data  Display  Units  (ADDU)  and  a 
single  Analog  Interface  Unit  (AlU)  to 
replace  altitude  displays  and  the  air 
data  computer.  These  displays  can  be 
susceptible  to  disruption  to  both 
command  and  response  signals  as  a 
result  of  electrical  and  magnetic 
interference.  This  disruption  of  signals 
could  result  in  the  loss  of  all  critical 
flight  information  displays  and 
annunciations  or  the  presentation  of 
misleading  information  to  the  pilot. 
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Under  the  provisions  of  14  CFR 
21.101,  Amendment  21-69,  effective 
September  16,  1991.  ABX  Air  Inc.  must 
show  that  McDormell  Douglas  Model 
DC-9-14.  DC-9-15,  DC-9-31,  009-32, 
DC-9-32F,  DC-9-33F.  and  DC-9-41 
airplanes,  as  changed,  continue  to  meet 
the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  A6WE.  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change. 
Subsequent  changes  have  been  made  to 
§21.101  as  part  of  Amendment  21-77, 
but  those  changes  do  not  become 
effective  until  June  10,  2003.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  cu-e  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  certification 
basis  for  the  modified  McDonnell 
Douglas  Model  DC-9-14.  DC-9-15.  DC- 
9-31.  DC-9-32,  DC-9-32F,  DC-9-33F. 
and  DC-9-41  airplanes  includes  14  CFR 
part  25,  effective  February  1.  1965.  as 
amended  by  Amendments  25-1  through 
25-20,  except  for  special  conditions  and 
exceptions  noted  in  Type  Certificate 
Data  Sheet  (TCDS)  A6WE. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(that  is,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  McDonnell  Douglas 
Model  DC-9-14,  DC-9-15,  DC-9-31, 
DC-9-32,  DC-9-32F,  DC-9-33F,  and 
DC-9— 41  airplanes  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §21.16. 


In  addition  to  the  applicable 

airworthiness  regulations  and  special 
conditions,  McDonnell  Douglas  Model 
DC-9-14.  DC-9-15.  DC-9-31.  DC-9-32. 
DC-9-32F.  DC-9-33F.  and  DC-9-41 
airplanes  must  comply  with  the  fuel 
vent  and  exhaust  emission  requirements 
of  part  34  and  the  noise  certification 
requirements  of  part  36. 

Special  conditions,  as  defined  in 
§  11.19.  are  issued  in  accordance  with 
§  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.101(b)(2).  Amendment  21-69. 
effective  September  16.  1991. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  ABX  Air  Inc.  apply 
at  a  later  date  for  a  Supplemental  Type 
Certificate  to  modify  any  other  model 
included  on  Type  Certificate  No.  A6\V! 
to  incorporate  the  same  or  similar  novel 
or  unusual  design  feature,  these  special 
conditions  would  also  apply  to  the  other 
model  under  the  provisions  of 
§  21.101(a)(1).  Amendment  21-69. 
effective  September  16.  1991 

Novel  or  I'nusual  Design  Features 

As  nutt-.i  .^,11  lit  1.  thi  iuudified 
McDonnell  Douglas  Model  DC-9-14, 
DC-9-15.  DC-9-31.  DC-9-32.  DC-9- 
32F.  DC-»-33F.  and  DC-9-41  airplanes 
will  incorporate  a  new  altitude  display 
system,  the  Innovative  Solutions  and 
Support  (IS&S)  Duplex  Reduced  Vertical 
Separation  Minimum  (RVSM)  system, 
that  performs  critical  functions.  This 
system  may  be  vulnerable  to  HIRF 
external  to  the  airplane.  The  current 
airworthiness  standards  of  part  25  do 
not  contain  adequate  or  appropriate 
safety  standards  for  protection  of  this 
equipment  from  the  adverse  effects  of 
HIRF.  Accordingly,  this  system  is 
considered  to  be  a  novel  or  unusual 
design  feature. 

l)is(  usMtin 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionic/ 
electronic  and  electrical  systems  to 
command  and  control  airplanes  have 


made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  McDonnell  Douglas  Model  DC- 
9-14,  DC-9-15.  DC-9-31.  DC-9-32. 
DC-9-32F.  DC-9-33F.  and  DC-9--t] 
airplanes  modified  by  ABX  Air  Inc. 
These  special  conditions  require  that 
new  avionics/electronic  and  electrical 
systems  that  perform  critical  functions 
be  designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  both  the  direct  and 
indirect  effects  of  HIRF 

HiKh-lnten.sitv  Radiated  Fields 

W  iiti  th'   tri'iiil  li'W  4rd  increased 
p.iVM'i  i.'\i'ls  ftiiiii  i!!  Mind-based 
tr.insiintitis  tii  i  !h'    i.lvent  of  space  and 
satellite  conimuni<:ations,  coupled  with 
elertrnnir  ^  Minmaiid  and  control  of  the 
airjii.iiir  ttir  unimmity  of  critical 
avionic/eit'i  tiin    and  electrical 
systems  to  iilKl  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  prntei  tmn 
exists  when  compliance  witt,  thr  H!K! 
protection  special  conditinii  i^  stmvM! 
with  either  paragraph  1  m  ^  tn  !   u 

1.  A  minimum  threat    t  !(iii  Mit^  mis 
(root-mean-square)  ("t  iii-ici  eioctnc 
field  strength  from  '  n  K  t  i  /  to  18  GHz. 

a.  The  threat  must  be  applied  t  >  the 
system  elements  and  their  assot  lit-'l 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  field  strengths  identified  in  the  table 
below  for  the  frequency  ranges 
indicated.  Both  peak  and  average  field 
strength  components  fmm  thr  tablo  are 
to  be  demonstrated. 


Frequency 


lOkHz-IOOkHz  . 
lOOkHz-SOOkHz  . 

500kHz-2  MHz  

2  MHz-30  MHz  

30  MHz-70  MHz  ... 
70  MHz- 100  MHz  . 
100  MHz -200  MHz 


Field  strength  (volts  per  meter) 


Peak 


50 
50 
50 

100 
50 
50 

100 


Average 


50 
50 

50 

100 

50 

50 

100 
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F^'equency 

FieW  strength  (volts  per  meter) 

- 

Peak 

Average 

POO  MH7-400  MHz  

100 

700 

700 

2000 

3000 

3000 

1000 

3000 

2000 

600 

100 

400  MHz    /C)0  MHz  

50 

700  MHz-1  GHz  ., 

100 

1  GHz     2  GHz  

200 

2  GHz^  GHz  

200 

4  GHz-6  GHz 

200 

6  GHz-8  GHz   

200 

a  GHz- 12  GHz  : 

300 

12  GHZ"18  GHz  „ 

200 

18  GHZ-40GHZ  ;. 

200 

Note. — The  field  strengths  are  expressed  in  terms  of  peak  of  the  roof-mean-square  (rms)  over  the  complete  modulation  period 


The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF.  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
KiiNrnaking  Advisory  Committee. 

.\ppli(  ahilitv 

As  discussed  above,  these  special 
conditions  are  applicable  to  McDonnell 
Douglas  Model  DC-9-14.  DC-9-15.  DC- 
9-31,  DC-9-32,  DC-9-32F.  DC-9-33F, 
and  DC-9— 41  airplanes  modified  bv 
ABX  Air  Inc.  Should  ABX  Air  Inc.  apply 
at  a  later  date  for  a  Supplemental  Type 
Certificate  to  modify  any  other  model 
included  on  Type  Certificate  A6WE  to 
incorporate  the  same  or  similar  novel  or 
unusual  design  feature,  these  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of 
§21.101(a)(l).  Amendment  21-69, 
effective  September  16,  1991. 

C(m(  iusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on 
McDonnell  Douglas  Model  DC-9-14, 
DC-9-15.  DC-9-31.  DC-9-32.  DC-9- 
32F,  DC-9-33F.  and  DC-9-41  airplanes 
modified  by  ABX  Air  Inc.  It  is  not  a  rule 
of  general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  these 
airplanes. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  procedure  in 
several  prior  instances  and  has  been 
derived  without  substantive  change 
from  those  previously  issued.  Because  a 
delay  would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 


response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

.\uth()rity:  49  U.S.C.  106(g),  40113,  44701, 
44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
Supplemental  Type  Certification  basis 
for  McDonnell  Douglas  Model  DC-9-14. 
DC-9-15.  00-9-31,  DC-9-32,  DC-9- 
32F.  DC-9-33F.  and  DC-g-^l  airplanes 
modified  by  ABX  Air  Inc. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions.  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Renton,  Washington,  on 
December  10.  2002. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen'ice. 
|FR  Dor.  02-32786  Filed  12-26-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pari  39 

[Docket  No   2002-NM-114-AD    A-^eodmpnt 
39-12902,  AD  2002-2&-06j 

RIN  212a-AA64 

Airworthiness  Directives  Guttstrearr, 
Aerospace  LP  Model  Astra  SPX  and 
1125  WestwJnd  Astra  Series  Airplanes 

AGENCY:  Federal  Av,aiiw,, 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Gulfstream  Aerospace 
LP  Model  Astra  SPX  and  1125 
Westwind  Astra  series  airplanes,  that 
requires  revising  the  Airplane  Flight 
Manual  to  advise  the  fiightcrew  to  don 
oxygen  masks  as  a  first  and  immediate 
step  following  a  cabin  altitude  alert. 
This  action  is  necessan.'  to  prevent 
incapacitation  of  the  fiightcrew  due  to 
lack  of  oxygen.  This  action  is  intended 
to  address  the  identified  ujisafe 
condition. 

DATES:  Effective  Januar>'  31,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  }anuar\'  31, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Gulfstream  Aerospace  Corporation, 
P.O.  Box  2206.  Mail  Station  D25, 
Savannah,  Georgia  31402.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW.. 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street  NW    snite  7nn  W^chington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin.  Aerospace  Engineer. 
International  Branch.  ANM-116.  FAA, 
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Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056:  telephone  (425) 227-2141; 

U\  (A?Si)  227-1149. 

SUPPLEMENTARY  INFORMATION.   A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Gulfstream 
Aerospace  LP  Model  Astra  SPX  and 
1125  Westwind  Astra  series  airplanes 
was  published  in  the  Federal  Register 
on  luly  9.  2002  (67  FR  45410)  That 
action  proposed  to  require  revising  the 
Airplane  Flight  Manual  to  advise  the 
flightcrew  to  don  oxygen  masks  as  a  first 
and  immediate  step  following  a  cabin 
altitiul"  lUTt 

Comnit'iiis 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

I    us!   Im[)aCt 

The  FAA  estimates  that  90  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $5,400  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Ruj4uldlory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  111  14  (  IK  I'nt  v\ 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safptv 


Page  No. 
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Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39--AmWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\uthoritv:  49  DSC.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-20-06     tjullstitani  Afiospdif  I  (' 
(Formerly  Israel  Aircraft  Industries, 
Ltd.):  Amendment  39-12902.  Docket 
2002-NM-114-AD. 
Applirabilitv  All  Gulfstream  Aerospace  LP 
Model  Astra  SPX  and  1125  Westwind  Astra 
series  airplanes,  certificated  in  any  category. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  incapacitation  of  the  flightcrew 
due  to  lack  of  oxygen,  accomplish  the 

following: 

Revision  of  .X I rp lain-  Hiuhl  Mdnn.tl  I  \l  \tl 

(a)  Within  1  month  after  the  effective  date 
of  this  AD.  revise  the  Emergency  Procedures 
section  of  the  FAA-approved  AFM  to  include 
the  following  information:  and  operate  the 
airplane  in  accordance  with  those 
procedures. 

(1)  For  Model  Astra  SPX  series  airplanes: 
Include  page  11-2  of  Israel  Aircraft  Industries 
Astra  SPX  AFM.Revision  No.  17.  dated  luly 
25,2000 

(2)  For  Model  1125  Westwind  Astra  series 
airplanes:  Include  Temporary  Revision  (TR) 
No.  12  of  the  Israel  Aircraft  Industries  Astra 
AFM.  dated  October  18.  2001.  This  may  be 
accomplished  by  inserting  a  copy  of  TR  No. 
12  into  the  AFM.  When  the  TR  has  been 
incorporated  into  the  general  revisions  of  the 
AFM.  the  general  revisions  may  be  inserted 
into  the  AFM,  provided  the  information 
contained  in  the  general  revisions  is  identical 
to  that  specified  in  TR  No  12 

Alternativi'  M>tliiiiK  ./i  (  Kinpliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116,  Transport 
Airplane  Directorate.  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Operations  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Spe<:ial  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  arcomplished. 

Incorporation  by  Reference 

(d)  The  actions  required  by  this  AD  shall 
be  accomplished  in  accordance  with  page  II- 
2  of  the  Israel  Aircraft  Industries  Astra  SPX 
Airplane  Flight  Manual,  Revision  17.  dated 
luly  25,  2000;  and  Temporary  Revision  12, 
dated  October  18,  2001,  to  the  Israel  Aircraft 
Industries  Astra  Airplane  Flight  Manual;  as 
applicable.  Israel  Aircraft  Industries  Astra 
SPX  Airplane  Flight  Manual.  Revision  No. 
17,  including  page  II-2.  contains  the 
following  list  of  effective  pages: 
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Revision 

level  shown 

on  page 


17 


Date  shown  on  page 


July  25,  2000 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Gulfstream  Aerospace  Corporation,  P.O. 
Box  2206,  Mail  Station  D25,  Savannah. 
Georgia  31402.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Israeli  airworthiness  directive  21-00-11- 
18,  dated  November  27,  2000. 

Effective  Date 

(e)  This  amendment  becomes  effective 
on  January  31,2003. 

Issued  in  Renton,  Washington,  on 
December  16.  2002. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Dm    02-32300  Filed  12-26-02;  8:45  am) 

BILLING  CODE  -igiO   13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  92-ANE-56-AD:  Amendment 
39-12986:  AD  2002-26-01] 


RIN  2120-AA64 

Airworthiness  Directives:  Textron 
Lycoming  Division.  AVCO  Corporation 
Fuel  Injected  Reciprocating  Engines. 

agency:  Federal  Aviation 

A (i ministration,  DOT. 

action:  Final  rule.    

summary:  This  amendment  supersedes 
two  existing  airworthiness  directives 
(AD's),  that  are  applicable  to  certain 
Textron  Lycoming  fuel  injected 
reciprocating  engines.  These  AD's 
currently  require  inspection,  and 
replacement  if  necessary,  of  externally 
mounted  fuel  injector  fuel  lines.  These 
amendments  require  adding  engine 
series  to  the  applicability  that  have  been 
identified  with  the  potential  for  the 
same  problem  and  necessitate  being 
included  in  the  list  of  Textron  Lycoming 
fuel  injected  reciprocating  engine  series. 
This  amendment  is  prompted  by  the 
need  to  ensure  that  the  additional 
Textron  Lycoming  fuel  injected  engine 
series  listed  in  this  final  rule  receive  the 
same  inspections  as  series  covered  by 
the  current  AD's.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
failure  of  the  fuel  injector  fuel  lines 
allowing  fuel  to  spray  into  the  engine 
compartment,  resulting  in  an  engine 
fire. 


DATES:  Effective  January  31,  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  31,  2003. 

ADDRESSES:  The  service  information 
itfert'iKt'd  in  this  AD  may  be  obtained 
from  Textron  Lycoming,  652  Oliver 
Street,  William'sport,  PA  17701, 
telephone  (570)  323-6181;  fax  (570) 
327-7101.  This  information  may  be 
examined,  by  appointment,  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel.  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norm  Fereiisun.  Aerospace  Engineer, 
New  York  Aircraft  Certification'Office, 
FAA,  Engine  and  Propeller  Directorate, 
10  Fifth  Street,  3rd  floor,  Valley  Stream. 
NY  11581-1200;  telephone  (516)  256- 
7537;  fax  (516)  568-2716. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  93-02-05, 
Amendment  39-8487  (58  FR  26056, 
April  30.  1993).  which  is  applicable  to 
certain  Textron  Lycoming  fuel  injected 
reciprocating  engines  that  currently 
require  inspection,  and  replacement  if 
necessary,  of  externally  mounted  fuel 
injector  fuel  lines,  was  published  in  the 
Federal  Register  on  March  1 1 ,  2002  (67 
FR  10859).  Because  of  the  requests  of 
two  commenters,  this  AD  has  been 
expanded  and  will  also  supersede  AD 
93-05-22,  Amendment  39-«525,  (58  FR 
19768,  April  16.  1993),  which  is  only 
applicable  to  Lycoming  TIO-540-SlAD. 
This  dual  supersedure  will  eliminate 
duplication  and  provide  proper 
inspection  and  replacement  instructions 
for  the  TIO-540-S1AD  engines.  The 
NPRM  supersedure  proposed  to  require 
that  additional  engine  series  that  have 
been  identified  with  the  potential  for 
the  same  problem,  be  included  in  the 
list  of  Textron  Lycoming  fuel  injected 
reciprocating  engine  series  listed  in  the 
AD  applicability,  in  accordance  with 
Textron  Lycoming  Mandatory  Service 
Bulletin  (MSB)  No.  342D,  dated  July  10, 
2001. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 


.\D  Not  Neces8ar\  anri  Dufiiu  ales 
another  AD 

Two  commenters  point  out  that  the 
current  AD  does  not  apply  to  tile  TIO- 
540-SlAD  engines  and  the  same  unsafe 
condition  in  those  engines  is  covered  by 
a  separate  action,  AD  93-05-22, 
Amendment  39-8525.  The  commenters 
request  that  either  this  action  also 
supersede  AD  93-05-22  or  that  this 
action  not  apply  to  the  TIO-540-SlAD 
engines. 

The  FAA  agrees.  AD  93-05-22. 
Amendment  39-8525,  is  also 
superseded  by  this  AD,  and  the  TIO- 
540-Sl  AD  engines  have  been  included 
in  the  Applicability 

Clamps  Installed  On  idi!ur\  shipped 
Engines 

One  commenter  states  that  engines 
shipped  from  the  factory  have  all  of  the 
fuel  line  clamps  installed,  and  no  action 
is  required  until  a  maintenance  action  is 
performed  in  the  field  that  disturbs  the 
clamping.  The  commenter  states  that 
exempting  engines  shipped  from  the 
factory  would  avoid  an  urmecessary 
inspection  after  an  engine  has  been 
delivered  after  purchase  or  overhaul. 

The  FAA  disagrees.  The  current  AD 
and  this  superseding  AD  already 
account  for  new  and  newly  overhauled 
engines  by  allowing  those  engines  50 
hours  after  the  effective  date  before  an 
initial  inspection  is  required,  as 
opposed  to  10  hours  for  engines  that 
have  been  maintained  since  new  or 
since  overhaul.  The  FAA  has 
determined  that  inspections  are 
necessary  even  before  maintenance  is 
performed  to  ensure  that  the  friel 
injector  lines  remain  properly  clamped. 
Therefore,  the  FAA  made  no  changes  to 
the  rule  with  respect  to  this  request. 
Engines  shipped  from  the  factory  (new 
or  overhauled)  will  have  passed  one  or 
more  inspections  that  will  satisfy  the 
requirements  nf  this  AD 

Engines  That  Have  Bet-n  l'Fe\u>usly 
Inspected 

One  commenter  states  that  Textron 
Lycoming  Mandatory  Service  Bulletin 
(MSB)  No.  342D  should  also  be 
included  in  the  proposal's  paragraph  (a) 
listing  after  MSB  No.  342C  under  the 
section  titled  "Engines  That  Have  Been 
Previously  Inspected  ".  The  commenter 
states  there  will  be  engines  that  have 
already  been  inspected  to  Textron 
Lycoming  MSB  No.  342D.  This  would 
allow  an  operator  to  take  credit  for  a 
previously  completed  inspection. 

The  FAA  agrees.  Reference  to  Textron 
Lycoming  MSB  No.  342D  has  been 
added  to  paragraph  (a)  in  the  final  rule. 
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Kn^nH's  Ihdt  Havp  Not  Bet-n  Inspected 

One  commenler  states  that  Textron 
Lycoming  MSB  No.  342D  should  also  be 
included  in  the  proposal's  paragraph  (b) 
listing  after  MSB  No.  342C  under  the 
section  titled  "Engines  That  Have  Not 
Been  Inspected".  The  commenter  states 
that  there  will  be  engines  that  have  not 
been  inspected  to  Textron  Lycoming 
MSB  No.  342D.  This  addition  would 
allow  a  reference  to  the  latest  Service 
Bulletin. 

The  FA  A  agrees.  Reference  to  Textron 
Lycoming  MSB  No.  342D  has  been 
added  to  paragraph  (b)  of  the  final  rule. 

Distam  cs  hii  (  Lifiipiii'.;  loi  .iliiins 

Unu  cuuuuoiiUir  status  that  sincu 
vibration  seems  to  be  a  concern,  there 
should  be  a  distance  provided  from  the 
engine  case  to  the  clamp  on  the  push 
rod  tube  that  would  give  maximum  line 
vibration  reduction  to  reduce  the  effects 
i)f  engine  vibration. 

The  FAA  disagrees.  While  the  FAA 
understands  that  vibration  is  a  concern, 
the  FAA  does  not  agree  that  a  change  is 
required  to  the  AD.  The  information  to 
dampen  the  vibrations  is  contained  in 
Textron  Lycoming  MSB  No.  342D.  No 
change  has  been  made  to  this  final  rule. 

AHflitinn.tl  Itfrrtv  Invt^illrH  nn  fhf 


One  commenter  requests  guidance 
relative  to  whether  other  items  can  be 
installed  on  the  clamp  arpund  the  push 
rod  tube,  and  if  not,  a  statement  added 
that  the  clamp  around  the  push  rod  tube 
must  ".stand  alone"  and  only  be  used  for 
the  fuel  line. 

The  FAA  does  not  agree.  Proper 
clamping  procedures  are  contained  in 
MSB  No.  342D.  No  change  has  been 
made  to  the  rule. 


Service  Bulletin 


n.ii.-,  \> 


led 


Service  Bulletin  (SB)  issue  dates  wore 
omitted  in  NPRM  Docket  No.  92-ANE- 
56-AD  in  the  paragraphs  entitled 
"Engines  That  Have  Been  Previously 
Inspected"  and  "Engines  That  Have  Not 
Been  Inspected".  The  SB  issue  dates  are 
added  to  this  AD  in  the  paragraphs 
referenced  above 
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inii  \U  Compliance  lime 

.  tixtron  Lycoming  MSB  No.  342D 
Time  of  Compliance  statement  states. 


(  h.M  k '"..Tv   UK)  hours, This 

ADstates,  "*    *    *  at  eat  h  lOO-hour 
inspection  *    *    *".  The  100-hour 
inspections  may  be  extended  to  110 
hours  provided  the  next  inspection  is 
performed  at  90  hours.  The 
requirements  of  this  AD  has  precedence 
over  Textron  Lycoming  MSB  No.  342D. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 


Econnni 
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Then-  air  .ippuLximately  4.160 
Textron  Lycoming  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  2,496  engines 
installed  on  aircraft  of  U.S.  registry  will 
be  affected  by  this  AD,  that  it  will  take 
approximately  1  work  hour  to  inspect 
and  replace  all  lines  on  a  four-cylinder 
engine,  1.5  work  hours  to  inspect  and 
replace  all  lines  on  a  six-cylinder 
engine,  and  2  hours  to  inspect  and 
replace  all  lines  on  an  eight-cylinder 
engine,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Recjuired  parts 
will  cost  approximately  S440  00  for  a 
four-cylinder  engine,  $660.00  for  a  six- 
cylinder  engine,  and  $880.00  for  an 
eight-cylinder  engine.  Based  on  these 
figures,  the  total  cost  per  airplane  of  this 
AD  on  U.S.  operators  is  estimated  as 
follows: 

•  $500.00  for  a  four-cylinder  engine. 

•  $750  00  for  a  six-cylinder  engine. 

•  $1000  00  for  an  eight-cylinder 
engine 

Regulatory  .Viiaivsi.s 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule.   " 

Table  1,— Engine  Models  Affected. 


Engine 

AEIO-320  

AIO-320  

IO-320  

LIO-320  

AEIO-360  


Model 


For  the  reasons  discussed  above,  I 
certif\  ttiat  tills  (I  tion  (1)  is  not  a 
"sigiutii  .iiii  fUiilatMry  action"  unH<>r 
Exec  u!!\-  i  iiit.T  :-:hB6;  (2)  is  ii.a  ,i 
"significant  rule    uulti  '.'h"  DOT 
Regulatory  Polin-  s  uid  I'ruuudures  (44 
FR  11034,  Fell  u  ii .  26,  1979);  and  (3) 
will  not  have  a  sigiiifu  int  economic 
impart,  positive  nr  n- native,  on  a 
subs!,uit],il  iiiiintuT   it  Miidll  entities 
under  the  criteria    t  tti.  KtHiuI.dMry 
Flexibility  Act.  A  tin  il  •  \  iliiti.  ti  has 
been  prepared  for  'fu     is  '      ;  .n  i  it  is 
contained  in  t!i<  Kiii>'s  Uucket.  A  copy 
of  it  may  be  ohi,iin<(l  bv  contacting  the 
Rules  Docket  at  the  In.  ,',   !i  provided 
under  the  caption  ADDRESSES 

I  ist  nf  Suhjert";  in  14  (  KK  Part   !<) 

Air  traiisj)(irtati(.iii,  Aircralt,  .'\viation 
safety.  Incorporation  by  reference, 
Safety. 

.AilnplKin  III  ihc    Vriu'ndniciit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  30}  as  follows- 

PART  39  -AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C,  106(g),  4011.1,  44701. 
§39.13    (A'Ti»-->ded] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8487  (58  FR 
26056,  April  30,  1993)  and  Amendment 
39-8525  (58  FR  19768,  April  16.  1993) 
and  by  adding  a  new  airworthiness 
directive.  Amendment  39-12986,  to 
read  as  follows: 

2002-26-01  Textron  Lycoming  Division. 
AVCO  Corporation:  Amciulmenl  .19-12986. 
Docket  No.  92-ANE-56-AD.  Supersedes  AD 
9.1-02-0.'i.  AmHiuiment  :i9-84«7  and  AD  93- 
05-22.  Amendment  .19-8.525. 

Applirabilily:  This  airworthiness  directive 
(AD)  is  applicable  to  Textron  Lycoming  fuel 
injected  rociprocaling  engines  incorporating 
externally  mounted  fuel  iniet:tion  lines  as 
listed  in  the  following  Table  1: 


E2B 


-D1B.  -D2B.  -E1B, 

-A1B.    BIB,  -CIS 

-B1A.   B1C.   CIA,  -D1A.  -DIB,  -E1A,  -E1B.  -E2A,  -E2B 

-BA,  -CIA 

-A1A.  -A1B,    AlBe.  -AID,    AIE,  -A1E6,  -BIF.  -B2F.  -B1G6.  -B4A,  -H1A,  -H1B 
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TABLE  1.— Engine  Models  affected.— Com, nuec 


Engine 

AIO-360  

Hia-360  

IO-360  

IVO-360  

UO-360  

TIO-360  

IGO-480  

AEIO-540  

IGO-540  

10-540  

IVO-540 

LTIO-540  

TIO-540  

TIVO-540  

IO-720  


Model 


-A1A,  -A1B   -818 

-A1A   -A1B   -B1A     CiA     CiE     DIA. -E1AD,  ElBD, -F1AD 

-A1A    -A1B     A1B6     AiBeD    -AlC.  -AID.  -A1D6,  -A2A,  -A2B,  -A3B6.  -A3B6D.  -BIB.  -BID,  -BlE, 

-B2F.  -B2F6,  -B4A   -CIA,  -C1B,  -C1C.  -ClC6,  -C1D6,  -C1E6,  -C1F,  -C1G6.  -C2G6,  -J1A6D,  -L2A, 
-A1A 
-C1E6 

-A1B    -C^A6D 

-A1B6 

-D4Ab 

-B1A 

-A1A5 

-G1B5 

-KIF5 


-BIF. 
■MIA, 


•B1G6 


04B5    -C 
B1C 
-AA1A2 

-G1C5 
K1J5    ■ 

MA! 


aub 


LIBS,  -L1B5D,  -L1D5 


AA-B& 
■G  •  D5 
KiF5D 
;    -P-AJ 


-AB'At- 
^GiE5 

-K1G5  ■ 
-R-A5. 


-01  F5 
K1G5D 
-81 A5, 


e      E1A5 

B1C5,  -C1B5. 

-C4B5, 

-J4A5 

-V4A5D,  -K1A5. 

-KIA5D, 

-K1H5. 

-K1J5D,  -K1K5. 

-K1E5, 

-T4A5D, 

-T4B5,  -T4B5D, 

-T4C5D, 

-Ml  BSD 
-A1A 

-F2BD     J2B     J?BD     N2BD,  -R2AD.  -U2A,  -V2AD.  -W2A 
-A1A  -A1B    -A2A    -A2B.  -A2C    -AE2A,  -AH1A,  -AA1AD 

-AK1A   -C1A    -El A   -G1A   -F2BD   -J2B, -J2BD, -N2BD 
-A2A 
-A1A     AiB     DIB   -D'iBD   -D1C, -DICD. -BIB, -B1BD, -C1B 


C4D5D,  -D4A5,  -E1A5.  -E1B5,  -G1A5 
-KIB5,  -KIC5.  -KIDS,  -K1E5,  -K1E5D, 
-K1E5D,  -K1F5,  -K1J5,  -L1C5,  -Ml  AS. 
-V4A5,  -V4A5D,  -W1A5D,  -W3A5D 


AF1A.  -AFIB.  -AGIA 
-R2AD,  -81  AD,  -U2A. 


-ABIAD,  -AB1BD.  -AH1A,  -AJ1A, 
-V2AD,  -W2A 


Engine  models  in  Table  1  are  installed  on, 
but  not  limited  to  Piper  PA-24  Comanche, 
PA-30  and  PA-39  Twin  Comanche,  PA-28 
Arrow,  and  PA-23  Aztec;  Beech  23 
Musketeer;  Mooney  20,  and  Cessna  177 
Cardinal  airplanes. 

Note  1:  This  AD  is  applicable  to  engines 
with  an  "I"  in  the  prefix  of  the  model 
designation  that  have  externally  mounted 
fuel  injection  lines.  This  AD  is  not  applicable 
to  engines  having  internally  mounted  fuel 
injection  lines,  which  are  not  accessible. 

Note  2:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  thrf  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  failure  of  the  fuel  injector  fuel 
lines  allowing  fuel  to  spray  into  the  engine 
compartment,  resulting  in  an  engine  fire,  do 
the  following: 

Kngines  That  Have  Been  Previously 
Inspected 

Id  I  P.ir  engines  that  have  been  inspected  in 
accordance  with  Textron  Lycoming 
Mandatory  Service  Bulletin  (MSB)  No.  342, 
dated  March  24,  1972;  Textron  Lycoming 
MSB  No.  342A,  dated  Mav  26,  1992  Textron 
Lycoming  MSB  No.  342B.  dated  October  22. 
1993;  Supplement  No.  1  to  MSB  No  342B, 
dated  April  27.  1999;  Textron  Lycoming  MSB 
No.  342C,  dated  April  28.  2000;  and  Textron 
Lycoming  MSB  No.  342D,  dated  )uly  10, 


2001 ,  inspect  in  accordance  with  paragraph 
(c)  of  this  AD. 

Engines  That  Have  Not  Been  Inspected 

(b)  For  engines  that  have  not  had  initial 
inspections  previously  done  in  accordance 
with  Textron  Lycoming  MSB  No.  342,  dated 
March  24.  1972;  Textron  Lycoming  MSB  No. 
342 A.  dated  May  26.  1992;  Textron  Lycoming 
MSB  No.  342B.  dated  October  22.  1993; 
Supplement  No.  1  to  MSB  No.  342B.  dated 
April  27.  1999;  Textron  Lycoming  MSB  No. 
342C,  dated  April  28.  2000;  or  Textron 
Lycoming  MSB  No.  342D.  dated  July  10, 
2001.  inspect  in  accordance  with  Textron 
Lycoming  MSB  No.  342D.  dated  July  10,  2001 
as  follows: 

(1)  For  engines  that  have  not  yet  had  any 
fuel  line  maintenance  done,  or  have  not  had 
any  fuel  line  maintenance  done  since  new  or 
since  the  last  overhaul,  inspect  within  50 
hours  time-in-service  after  the  effective  date 
of  this  AD,  and  replace  as  necessary,  the  fuel 
injector  fuel  lines  and  clamps  between  the 
fuel  manifold  and  the  fuel  injector  nozzles 
that  do  not  meet  all  conditions  specified  in 
Textron  Lycoming  MSB  No.  342D.  dated  July 
10.2001. 

(2)  For  all  other  engines,  inspect  within  10 
hours  time-in-service  after  the  effective  date 
of  this  AD.  and  replace  as  necessary,  the  fuel 
injector  fuel  lines  and  clamps  between  the 
fuel  manifold  and  the  fuel  injector  nozzles 
that  do  not  meet  all  conditions  specified  in 
Textron  Lycoming  MSB  No.  342D,  dated  July 
10,  2001. 

Repetitive  Inspections 

[cj  Thereaher,  at  each  annual  inspection,  at 
each  100-hour  inspection,  at  each  engine 
overhaul,  and  after  any  maintenance  has 
been  done  on  the  engine  where  any  clamp  (or 
clamps)  on  a  fuel  injector  line  (or  lines)  has 
been  disconnected,  moved,  or  loosened, 
inspect  the  fuel  injector  fuel  lines  and  clamps 
and  replace  as  necessary  any  fuel  injector 
fuel  line  and  clamp  that  does  not  meet  all 
conditions  specified  in  Textron  Lycoming 
MSB  No.  342D,  dated  July  10,  2001. 


.Mtirr.d  livt  Ml  U  ids  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACQ).  Operators 
must  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  New  York  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  New  York 
ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  he  done. 

Document^  r^iri'  H..M   H.«i  r  in>  n-;..^- hK'o  F^ 
Reference 

(f)  The  clamp  inspection  and  installations 
must  be  done  in  accordance  with  Textron 
Lycoming  MSB  No.  342D.  dated  fuly  10. 
2001.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Textron  Lycoming.  652  Oliver  Street, 
Williamsport.  PA  17701.  telephone  (570) 
323-6181.  Copies  may  be  inspected  at  the 
FAA.  New  England  Region,  Office  of  the 
Regional  Counsel.  12  New  England  Executive 
Park,  Burlington.  MA;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW.  suite  700.  Washington.  DC. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
January  31.  2003. 
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Issued  in  Burlington,  Massachusetts,  on 
December  16,  2002. 
Jay  |.  Pardee, 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 

IIR  Dd.    02-.32.1.39  Filed  12-2&-02;  8:45  am) 

f  1     Nw  COOC  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Par!  39 

Docket  Nil    t'(M)i'    CE     iH   Ai)    Amendment 
!'♦    12988    AU  .'00?    28   O.Sj 


RIN 


'  ,>|)    AA»,J 


Airworthiness  Directives    Bracketl 
Aircraft  Company   Brackett  Single 

Screen  Air  Filter 

AuENCY;  Federdl  Aviation 

iiiiinistration.  DOT. 
AC  HON:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
now  airworthiness  directive  (AD)  that 
applies  to  Brackett  Aircraft  Company 
(Brackett)  single  screen  air  filter 
assemblies  that  are  installed  on 
airplanes.  This  AD  requires  you  to 
check  the  Brackett  single  screen  air  filter 
assembly  for  correct  installation.  This 
AD  also  requires  you  to  install  an 
additional  screen,  replace  the  Brackett 
single  screen  air  filter  assembly  with  a 
double  screen  filter,  or  replace  with 
another  approved  design  filter  at  a 
specified  time.  This  AD  is  the  result  of 
several  reports  of  service  difficulties  of 
incorrect  installation  of  the  air  filters. 
The  actions  specified  by  this  AD  are 
intended  to  detect  and  correct  incorrect 
installation  of  the  air  filter,  which  could 
result  in  failure  of  the  air  filter.  Such 
failure  could  lead  to  engine/ 
turbocharger  ingestion  of  the  air  filter 
foam  element. 

DATES:  This  AD  becomes  effective  on 
February  18,  2003. 
ADDRESSES:  You  may  get  the  service 
..ihirmation  referenced  in  this  AD  from 
Brackett  Aircraft  Company,  7052 
Government  Way,  Kingman.  Arizona 
86401;  telephone:  (928)  757-4009: 


facsimile:  (928)  757^433.  You  may 
view  this  information  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-CE- 
38-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ki;j,;;l   i';.,^.:.  .\;':  ;:;.[;Ui.!:  Lil^iUta;! .  FAA, 

Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard; 
telephone:  (562)  627-5251;  facsimile: 
(562)627-5210. 

SUPPLFMFNTARY  INFORMATION: 

1  )|S1    tlSMOIl 

.'.  ,*..i.  ...  -  ;ifs  Have  Caused  This  AD? 

The  FAA  has  received  several  reports 
of  service  difficulties  of  incorrect 
installation  of  the  Brackett  single  screen 
air  filters  on  Cessna  206  and  210  series 
airplanes  that  incorporate  Supplemental 
Type  Certificate  (STC)  No.  SA71GL.  A 
safety  recommendation  was  issued  by 
FAA  that  recommended  corrective 
action  as  a  result  of  a  fatal  accident 
involving  a  Cessna  Model  T210N 
airplane. 

Investigation  of  this  accident  revealed 
that  the  air  filter  assembly  had  been 
installed  with  the  screen  incorrectly 
positioned  on  the  upstream  side  of  the 
frame.  Incorrect  installation  of  the  air 
filter  assembly  resulted  in  portions  of 
the  air  filter  foam  element  entering  the 
turbocharger  compressor  inlet. 

The  NTSB  determined  this  to  be  the 
cause  of  the  reported  power  loss.  The 
manufacturer  has  developed  a  double 
screen  air  filter  that  precludes  incorrect 
air  filter  installation. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

If  not  detected  and  corrected,  the  air 
filter  foam  element  could  be  ingested 
into  the  engine/turbocharger 
compressor.  This  condition  could  lead 
to  loss  of  power  during  a  critical  phase 
of  flight. 

Has  FAA  Taken  Anv  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 


(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  Brackett  single  screen 
air  filter  assemblies  that  are  installed  on 
airplanes.  This  proposal  was  published 
in  the  Federal  Register  as  a  notice  of 
proposed  luieniaking  (NPRM)  on 
October  25,  2002  (67  FR  65517).  The 
NPRM  proposed  to  require  you  to 
visually  or  by  touch  check  the  Brackett 
single  screen  air  filter  assembly  for 
correct  installation.  This  proposed  AD 
would  also  require  you  to  add  a  second 
screen,  replace  the  Brackett  single 
screen  air  filter  with  a  double  screen 
filter,  or  replace  with  another  approved 
design  filter  at  a  specified  time. 

Was  the  Public  Invited  to  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Detrrminafinn 

What  i.>  lAA  >  hitnu  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 

— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition:  and 
— Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  2,000 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  replacements: 


Latrar  cost                                        Parts  cost 

Total  cost  per 
airplane 

Total  cost 
on  U  S  operators 

1  workhour  x  $60  =  $60 

$44 

$104 

$104  X  2.000  =  $208,000 

Kc-j, li  I  ,ii  1  ■  n,    I  :n pact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 


the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 


have  federalism  implications  under 
Executive  Order  13132. 
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Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action  ? 
For  the  reasons  discussed  above,  I 

certih-  that  this  action  (1)  is  not  a 
"signifii  >uit  regulatory  action     umlnr 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034' February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantia!  number  nf  small  entities 
under  the  t:riteria  -i!  tlv  Rt-i^ulatory 
Flexibility  Act.  A  copy  ol  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
undertheca}  !i   n  addresses 

List  of  Subjerts  in  14  CFR  Part  39 

Air  transportation,  Aircraft    .\\  i.ition 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority  41  U.S.C,  106(g),  40113,  44701. 

§39.13     [Amended] 

Z.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

,iO02-2t>-O:i      Braikett   \ir(  r.ftt  (  unipdny: 
Amendment  39-12988;  Docket  .No. 
2002-CE-38-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Brackett  single  screen  air 
filter  assemblies,  part  number  BA-2410,  that 
are  installed  on.  but  not  limited  to,  the 
following  aircraft  that  are  certificated  in  any 
category  and  incorporate  Supplemental  Type 
Certificate  (STC)  No.  SA71GL; 


Cessna  Model 


Sena!  Nos. 


TP206A.  TP206B, 
TP206C.  TP206D. 
TP206E,  TU206A, 
TU206B,  TU206C, 
TU206D,  TU206E, 
TU206F,  TU206G 
and  T207A. 

210  

T210F,  T210G, 
T210H.  T210J, 
T210K.  T210L, 
T210M.  T210N, 
210R.  and  T210R. 


All  serial  numt>ers. 


All  equipped  with  air 

conditioning 
All  senai  numbers. 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  an  aircraft 
equipped  with  one  of  the  affected  single 
screen  air  filters  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  incorrect  installation  of 
the  air  filter,  which  could  result  in  failure  of 
the  air  filter  Such  failure  could  lead  to 
engine/turbocharger  ingestion  of  the  air  filter 
foam  element. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


(1)  Visually  or  by  touch  ctieck  the  single  screen  Brackett 
air  filter  assembly  (part  number  (P/N)  BA-2410)  to  en- 
sure that  It  is  installed  with  the  screen  on  the  down 
stream  side  of  the  filter  assembly  Accomplish  the  fol- 
lowing: 

(i)  Remove  tx)th  upper  engine  cowimgs 

(ii)  Open  the  altemate  air  access  door  located  on 
the  right  side  of  the  engine  compartment  by  ap- 
plying pressure 

(III)  While  viewing  through  the  alternate  air  access 
door,"  use  an  inspection  mirror  and  light  to  check 
that  the  screen  is  installed  on  the  down  stream 
side  ol  the  filter  assembly;  OR 

(iv)  Partially  insert  a  hand  into  the  open  alternate  air 
access  door  and  touch  the  back  ot  the  filter  ele- 
ment, feeling  for  the  presence  of  the  screen  or 
absence  of  the  screen 

(2)  Verify  that  ttie  BA-2410  air  filter  asse-^Dly  has 
screens  on  tx)th  sides.  Install  an  additional  screen  P/N 
2404-00  on  the  BA-2410  air  filter  assembly  if  it  is  not 
already  equipped  with  screens  on  both  sides  Alter- 
natively, replace  the  single  screen  Brackett  air  filter 
assembly.  P'N  BA-2410  with  an  FAA-approved  filter 
that  is  not  Bracken  P'N  BA-2410. 


(3)  You  may  accomplish  the  replacement  required  by 
this  AD  instead  of  the  check  specified  in  paragraph 
(d)(1)of  this  AD. 

(4)  Do  not  install,  on  any  affected  airplane,  any  single 
screen  Brackett  air  filter  assembly,  P/N  BA-2410. 


Within  the  next  25  hours 
time  in  service  (TIS)  after 
Febaiary  18,  2003  (the 
effective  date  of  this  AD). 


Procedures 


If  the  air  filter  assembly  is 
installed  incorrectly:  Prior 
to  further  flight  after  the 
visual  or  by  touch  check 
required  by  paragraph 
(d)(1)  of  this  AD  II  the  air 
filter  IS  installed  correctly: 
Within  the  next  100  hours 
TIS  after  February  18, 
2003  (the  effective  date 
of  this  AD). 

Within  the  next  25  hours 
TIS  after  February  18. 
2003  (the  effective  date 
of  this  AD). 

As  of  February  18,  2003 
(the  effective  date  of  this 
AD). 


The  owner/operator  holding  at  least  a  pnvate  pilot  cer- 
tificate as  authorized  by  section  43  7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7)  may  accomplish 
ttie  visual  or  touch  check  of  this  AD  Make  an  entry 
into  the  aircraft  records  showing  compliance  with 
these  portions  of  the  AD  in  accordance  with  section 
43.9  of  the  Federal  Aviation  Regulations  (14  CFR 
43.9). 


In  accordance  with  the  applicable  airplane  maintenance 
instructions  The  owner/operator  may  not  accomplish 
the  replacement/modification,  unless  he/she  holds 
ttie  proper  mechanic  authorization. 


In  accordance  with  the  applicable  or  STC  supplied 
maintenance  Instructions. 


Not  Applicable. 


Note  1:  Corrective  action,  if  required,  must 
be  accomplished  by  appropriately  rated 
maintenance  personnel.  The  owner/operator 


may  not  accomplish  the  replacement/ 
modification,  unless  he/she  holds  the  proper 
mechanic  authorization. 


Note  2:  The  compliance  time  of  100  hours 
TIS  for  replacement  is  based  on  FAA  Safety 
Recommendation,  Control  Number  02.122. 
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thai  recommends  modifying  to  a  dui 
cnnfiguration  at  lUO  hours  TIS. 

(e)  Can  I  rompiv  with  this  AD  in  any  othfr 
way?  You  may  use  an  aitHrnative  molhcMJ  of 
comphance  or  adjust  the  (;omplianc:e  time  if 

(1)  Your  ahernativH  method  of  compliant.e 
provides  an  e({uivalent  level  of  safely:  and 

(2)  The  Manager.  Los  Angeles  Aircraft 
Certification  Offu  «  (AGO),  approves  your 
.illeriiative  Suhinil  vour  request  ihrnugh  an 
KAA  Principal  Maiiitenanc:e  In.spef  tor,  who 
may  add  comments  and  then  send  it  to  the 
Maiiaxer,  Los  Angeles  AGO 

Note  3:  This  Al)  applies  In  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  heen  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
re<iuiremenls  of  this  AD  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affetited,  the  owner/operator  must 
request  approval  for  an  alternative  method  ot 
compliance  in  accordance  with  paragraph  (el 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(0  Where  can  I  gel  information  about  any 
already-approved  alternative  methods  of 
compliance?  ContaiA  Roger  Pesuit.  Aerospace 
Engineer,  FAA.  Los  Angeles  .Mrcraft 
Gertificalion  Office.  3960  Paramount 
Boulevard;  telephone:  (562)  627-5251; 
facsimile:  (562)  627-5210. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
K.^A  can  issue  a  special  flight  permit  under 
«»«J2M97  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21  199)  to 
operate  your  airplane  to  a  location  where  you 
can  accomplish  the  requirements  of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Brackett  Aircraft  Company.  7052  (iovernment 
Way.  Kingman.  Arizona  86401:  telephone: 
(928)  757-4009;  facsimile:  (928)  757-443.-). 
You  may  view  these  documents  at  FAA. 
Central  Region.  Office  of  the  Regional 
Counsel.  901  Locust,  Room  506,  Kansas  City. 
Missouri  64106. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  February  18.  2003. 

Issued  in  Kansas  City,  Missouri,  on 
De<  ember  18.  21KI2. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

IFR  Doc  02-32510  Filed  12-26-02;  8:45  ami 
BILLING  CODE  4910-19-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  95 

Standard  Instrument  Approach 
Procedures 

CFH  Curwction 

In  Title  14  of  the  Code  of  Federal 
Regulations,  parts  60  to  139,  revised  as 
of  January  1 ,  2002,  on  page  300,  in 
§95  17.  paragraph  (b)(5)  is  corrected  by 
removing  39°  and  adding  in  its  place 
69". 

IFR  Doc  02-55526  Filed  12-26-02;  8:45  am] 
BN.LJNO  cooe  l$0»-01-O 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  121    125    135   and  145 
[Do.>c(  Nv'    fAA    .000-7952] 

>-liN  ."  .''>    AH91 

Service  Difticulty  Reports 

AGENCY:  Federal  Aviation 

Administration.  DOT 

ACTION:  Final  rule;  delay  of  effective 

date. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  further 
delaying  the  effective  date  of  a  final  rule 
that  amends  the  reporting  requirements 
for  air  carriers  and  certificated  domestic 
and  foreign  repair  station  operators 
concerning  failures,  malfunctions,  and 
defects  of  aircraft,  aircraft  engines, 
systems,  and  components.  This  action  is 
prompted  by  the  FAA's  decision  to 
issue  a  proposal  to  address  industry 
concerns  about  the  final  rule.  Delaying 
the  effective  date  of  the  final  rule  will 
allow  the  agency  time  for  further 
consideration  of  industry  concerns  and 
completion  of  the  notice  of  proposed 
rulemaking  (NPRM)  process. 
DATES:  The  effective  date  of  the  rule 
amending  14  CFR  parts  121,  125,  135, 
and  145  published  at  66  FR  558912, 
November  23,  2001,  is  delayed  from 
lanuan-  Ifi   2003  until  Ianuar\'  16.  2004. 

POR  FURTHER  INFORMATION  CONTACT:  [ose 

r,.  r igiiiTii.i,  riiglii  Mandartls  J>*'r\i(;e. 
Tampa  Flight  Standards  District  Office. 
5601  Mariner  Street,  Suite  310,  Tampa. 
Florida,  33609-3413,  telephone  813- 
639-1540. 

SUPPLEMENTARY  INFORMATION: 
H.n  k'4f DUiut 

i  Jii  ,-)«■{) I tTii tier  15,  2000,  the  FAA 
requested  comments  on  the  information 


(  oUection  requirements  on  the  final  rule 
entitled  "Service  Difficulty  Reports"  (65 
FR  56191).  That  final  rule,  which  had  an 
effective  date  of  January  16,  2001, 
amended  the  reporting  requirements  for 
air  carriers  and  certificated  domestic 
and  foreign  repair  station  operators 
concerning  failures,  malfunctions,  and 
defects  of  aircraft,  aircraft  engines, 
systems,  and  components.  The  FAA 
received  extensive  written  comments  on 
the  Service  Difficulty  Reporting  (SDR) 
requirements  and  on  the  potential 
duplicate  reporting  of  certain  failures, 
malfunctions,  and  defects.  On 
November  30,  2000,  the  FAA 
announced  (65  FT?  71247)  that  a  public 
meeting  on  this  rulemaking  would  be 
held  on  December  11,  2000.  Participants 
at  that  meeting  raised  novel  issues  that 
the  FAA  was  not  aware  of  when 
preparing  the  final  rule. 

As  a  result  of  the  concerns  expressed 
at  the  meeting  and  those  raised  during 
the  comment  period  for  the  final  rule 
(published  September  15,  2000),  the 
FAA  delayed  the  effective  date  of  the 
final  rule  in  three  subsequent  notices. 
The  first  notice  (65  FR  80743)  was 
published  on  December  22,  2000,  the 
second  notice  (66  FR  21626)  was 
published  on  April  30,  2001,  and  the 
third  notice  (66  FR  58912)  was 
published  on  November  23.  2001.  The 
purpose  of  these  delays  was  to  allow  the 
agency  time  to  consider  industry's 
concerns  and  also  to  issue  a  notice  of 
proposed  rulemaking  (NPRM).  The  FAA 
will  issue  an  NPRM  to  address  the 
issues  raised  and  to  give  the  aviation 
industry  and  the  general  public  the 
opportunity  to  comment  on  the  agency's 
propo.sed  revisions  to  the  final  rule.  The 
FAA  is  looking  at  the  collection  and 
analysis  of  SDR  data  through  other 
information  management  systems  that 
may  provide  valuable  safety 
information.  For  example,  the 
Commercial  Airplane  Certification 
Process  Study  is  a  significant 
collaborative  effort  between  the  FAA 
and  industry  to  improve  the 
certification  and  operation  of  air  carrier 
aircraft.  Aviation  safety  data 
identification  and  collection  are  a  major 
component  of  this  effort.  To  allow  time 
to  proceed  with  this  process,  the  FAA 
further  extends  the  effective  date  of  the 
final  rule  until  January  16,  2004.  The 
FAA  cautions  the  industry  that  the 
existing  rules  will  remain  in  effect  until 
the  new  effective  date. 

Since  the  delay  in  the  effective  date 
of  the  final  rule  does  not  impose  any 
new  requirements  or  any  additional 
burden  on  the  regulated  public,  the  FAA 
finds  that  good  cause  exists  for 
immediate  adoption  of  the  new  effective 
date  without  a  30-day  notice. 
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Issued  in  Washington  DC  on  December  20, 
2002. 

Marion  Blakey, 
Administrator. 
(FR  Doc.  02-32715  Filed  12-23-02;  4:19  pm] 

BILLING  COOE  4910-  13  P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

New  Animal  Drugs:  Neomycin  Sulfate 
Soluble  Powder 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTtON:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  abbreviated 
new  animal  drug  application  (ANADA) 
filed  by  Alpharma,  Inc  The 
supplemental  ANADA  provides  for  use 
of  neomycin  sulfate  soluble  powder  in 
the  drinking  water  of  growing  turkevs 
for  the  control  of  mortality  associated 
with  Escherichia  coli  organisms 
susceptible  to  neomycin. 
DATES:  This  rule  is  effective  December 
27,  2(102 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W   Luther.  C.enter  for  Veterinar\' 
Medicine  (HFV-104),  Food  and  Drug 
Administration,  7519  Standish  PI., 
Rockville,  MD  20855,  301-827-8549,  e- 
ni.ii!    !luther<Rrvm  fda  snv 
SUPPLEMENTARY  INFORMATION:  .\ipharm<l. 
Inc.,  One  Executive  Dr.,  P.O.  Box  1399, 
Fort  Lee.  NJ  07024.  filed  a  supplement 
to  ANADA  200-130  that  provides  for 
use  of  NEO-SOL  50  (neomycin  sulfate) 
soluble  powder  for  making  medicated 
drinking  water  for  administration  to 
cattle  (excluding  veal  calves),  swine. 
sheep,  and  goats  for  the  treatment  and 
control  of  colibacillosis  (bacterial 
enteritis)  caused  by  E  coli  susceptible  to 
neomycin.  The  supplemental  ANADA 
provides  for  use  of  neomycin  in  the 
drinking  water  of  growing  turkeys  for 
the  control  of  mortality  associated  with 
E.  coll  organisms  susceptible  to 
neomycin  The  supplemental 
application  is  approved  as  of  October 
25,  2002,  and  the  regulations  are 
amended  in  21  CFR  520.1484  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii),  a 
summary'  of  safety  and  effectiveness 


data  and  information  submitted  to 
support  approval  of  this  application 
mav  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5fa30  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
use  801-808. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1  The  aiithonty  citation  for  21  CFR 
pari  52U  LOiitmues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§520.1484     [Amended] 

2  Section  520  1484  Neomycin  sulfate 
soluble  powder  is  amended  in  paragraph 
(b)(1)  by  removing  "046573"  and  in 
paragraph  (b)(2)  by  adding  in  numerical 
sequence "046573". 

Dated;  December  17,  2002. 
Steven  0.  Vaughn, 
Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
fPR  !>M    (12-.12748  Filed  12-26-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs:  Trenbolone 
Acetate  and  Estradiol  Benzoate 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 


animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Fort 
Dodge  Animal  Health.  The 
supplemental  NADA  provides  for  use  of 
an  implant  containing  100  milligrams 
(mg)  trenbolone  acetate  and  14  mg 
estradiol  benzoate  for  increased  rate  of 
weight  gain  in  steers  fed  in  confinement 
for  slaughter. 

DATES:  This  rule  is  effective  December 
27. 2002 

FOR  FURTHER  INFORMATION  CONTACT: 
Uaiiiei  A.  Beuz,  L,eiiici  lui  'vt'.erinary 
Medicine  (HFV-126).  Food  and  Drug 
■  Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0223,  e- 
mail:  dbenz@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Fort 
Dodge  Animal  Health,  Division  of 
Wyeth,  800  Fifth  St.  NW.,  Fort  Dodge, 
lA  50501,  filed  a  supplement  to  NADA 
141-043  for  SYNOVEX  (trenbolone 
acetate  and  estradiol  benzoate) 
implants.  The  supplemental  NADA 
provides  for  use  of  SYNOVEX  Choice, 
an  implant  containing  100  mg 
trenbolone  acetate  and  14  mg  estradiol 
benzoate,  for  increased  rate  of  weight 
gain  in  steers  fed  in  confinement  for 
slaughter.  The  supplemental  NADA  is 
approved  as  of  October  3,  2002,  and  the 
regulations  are  amended  in  21  CFR 
522.2478  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  §  514.11(e){2){ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  supplemental 
application  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061.  Rockville,  MD  20852, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2){F)(iii)),  this 
supplemental  approval  qualifies  for  3 
years  of  marketing  exclusivity  beginning 
October  3,  2002. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicabilit>', " 
.    Therefore,  it  is  not  subject  to  the 

congressional  review  requirements  in  5 
U.S.C.  801-808. 
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Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commission^; 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522-IMPLANTATlON  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  522.2478  is  revised  to  read 
as  follows: 

i^  S2?  24 'H      Trf'ntK>lt)ne  .icet.itp  .inc! 
estr..ulK!i  Denzoate. 

.1,  v      ,     i/io/is.  Each  implant  dose 
consists  of: 

(1)8  pellets,  each  pellet  containing  25 
milligrams  (mg)  trenbolone  acetate  and 
3.5  mg  estradiol  benzoate. 

(2)  4  pellets,  each  pellet  containing  25 
mg  trenbolone  acetate  and  3.5  mg 
estradiol  benzoate. 

(b)  Sponsor.  See  No.  000856  in 
§  510.600(c)  of  this  chapter. 

(c)  Related  tolerances.  See  §§556.240 
and  556.739  of  this  chapter. 

(d)  Conditions  of  use — (1)  Steers  fed 
in  confinement  for  slaughter,  (i)  For  an 
implant  as  described  in  paragraph  (a)(1) 
of  this  section: 

(A)  Amount.  200  mg  trenbolone 
acetate  and  28  mg  estradiol  benzoate. 

(B)  Indications  for  use.  For  increased 
rate  of  weight  gain  and  improved  feed 
efficiency. 

(C)  Limitations.  Implant 
subcutaneously  in  ear  only. 

(ii)  For  an  implant  as  described  in 
paragraph  (a)(2)  of  this  section: 

(A)  Amount.  100  mg  trenbolone 
acetate  and  14  mg  estradiol  benzoate. 

(B)  Indications  for  use.  For  increased 
rate  of  weight  gain. 

(C)  Limitations.  Implant 
subcutaneously  in  ear  only. 

(2)  Heifers  fed  in  confinement  for 
slaughter — (i)  Amount.  200  mg 
trrnbolone  acetate  and  28  mg  estradiol 
benzoate  (as  described  in  paragraph 
(a)(1)  of  this  section). 

(ii)  Indications  for  use.  For  increased 
rate  of  weight  gain. 

(iir)  Limitations.  Implant 
subcutaneously  in  ear  only.  Not  for 
dairy  or  beef  replacement  heifers. 

Dated:  Dec:ember  17.  2002. 
Steven  D.  Vaughn, 

Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
IFR  DfK    02-;)2750  Filed  12-26-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  522  and  556 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Danotloxacin 

AGE^cv  1  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
.AiiiiMiiisiration  (FDA)  is  amending  the 
.  animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Pfizer.  Inc. 
The  NADA  provides  for  the  veterinary 
prescription  use  of  danofloxacin 
solution  in  cattle,  by  subcutaneous 
injection,  for  treatment  of  bovine 
respiratory  disease  associated  with 
Mannheimia  (Pasteurella)  haemolytica 
and  Pasteurella  multocida.  FDA  is  also 
amending  the  regulations  to  add  the 
acceptable  daily  intake  for  total  residues 
of  danofloxacin  and  tolerances  for 
residues  of  danofloxacin  in  edible 
tissues  of  cattle. 

DATES:  This  rule  is  effective  December 
27.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Lt'l()ii)(i.  t  .i-iiifi  ini  Vt'tttrinarv 
Medicine  (HFV-130),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855:  301-827-7576.  e- 
mail:  tletonia@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  Pfizer. 
Int:..  235  East  42d  .M..  .\.^vv  York.  NY 
10017-5755.  filed  NADA  141-207  for 
A180  (danofloxacin  mesylate)  Injectable 
Solution.  The  NADA  provides  for  the 
veterinary  prescription  use  of 
danofloxacin  solution  in  cattle,  by 
subcutaneous  injection,  for  treatment  of 
bovine  respiratory  disease  associated 
with  Mannheimia  (Pasteurellal 
haemolytica  and  Pasteurella  multocida. 
The  application  is  approved  as  of 
September  20.  2002.  and  the  regulations 
are  amended  in  21  CFR  part  522  by 
adding  new  §  522.522  and  in  21  CFR 
part  556  by  adding  new  §  556.169  to 
reflect  the  approval.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  between  9 


a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(i)  of  the 
Federal  Food,  Drug,  and  Cosmetics  Act 
(21  U.S.C.  360b(c)(2)(F){i)),  this 
approval  qualifies  for  5  years  of 
marketing  exclusivity  beginning 
September  20,  2002. 

The  agency  has  carefully  considered 
the  potential  environmental  impact  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  FDA's  finding  of  no  significant 
ifiipact  and  the  evidence  supporting  that 
finding,  contained  in  an  environmental 
assessment,  may  be  seen  m  ihf  Ofu  kets 
Management  Branch  (see  ADDRESSES) 
between  9  a.m.  and  4  p.m  .  Monday 
through  Friday. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
use.  801-808. 

List  of  Subiects 

21  CFR  Part  522 

Animal  drugs. 

21  CFR  Part  556 

Animal  drugs.  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  522  and  556  are  amended  as 

fnlli  n\"^ 

PART  522-IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  522.522  is  added  to  read  as 

follows 

§522.522     Danotloxacin. 

(a)  Specifications.  Each  milliliter  of 
solution  contains  180  milligrams  (mg) 
danofloxacin  as  the  mesylate  salt. 

(b)  Sponsor.  See  No.  000069  in 
§  510.600(c)  of  this  chapter. 

(c)  Related  tolerances.  See  §  556.169 
of  this  chapter. 

(d)  Conaitions  of  use  in  cattle — (1) 
Amount.  6  mg  per  kilogram  of  body 
weight  by  subcutaneous  injection. 
Treatment  should  be  repeated 
approximately  48  hours  following  the 
first  injection. 

(2)  Indications  for  use.  For  the 
treatment  of  bovine  respiratory  disease 
(BRD)  associated  with  Mannheimia 
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(Pasteurella)  haemolytica  and 
Pasteurella  multocida. 

(3)  Limitations  Animals  intended  lor 
human  consumption  should  not  be 
slaughtered  within  4  days  from  the  last 
treatment.  Do  not  use  in  cattle  intended 
for  dairy  production.  A  withdrawal 
period  has  not  been  established  for  this 
product  in  pre-ruminating  calves.  Do 
not  use  in  calves  to  be  processed  for 
veal.  Federal  law  restricts  this  drug  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian   Federal  law  prohibits  the 
extra-label  use  oi  this  drug  in  food- 
producing  animals. 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

3.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

.Authority:  21  U.S.C.  342.  360b,  371. 

4.  Section  556.169  is  added  to  read  as 
follows: 

§556.169     Danotloxacin 

(a)  Acceptable  daily  intake  (ADI).  The 
ADI  for  total  residues  of  danofloxacin  is 
2.4  micrograms  per  kilogram  of  body 
weight  per  day. 

(b)  Tolerances— (\)  Cattle— (i)  Liver 
(the  target  tissue).  The  tolerance  for 
parent  danofloxacin  (the  marker 
residue)  is  0.2  part  per  million  (ppm). 

(ii)  Muscle.  The  tolerance  for  parent 
danofloxacin  (the  marker  residue)  is  0.2 
ppm. 

(2)  [Reserved]. 

Dated:  December  17,  2002. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
IFR  Do(    02-32747  Filed  12-26-02;  8:45  am] 
MLUNG  CODE  416(M)1-S 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Parts  585  and  586 

Unblocking  of  Assets;  Federal 
Republic  of  Yugoslavia  (Serbia  & 
Montenegro)  and  Bosnian  Serb- 
Controlled  Areas  of  the  Republic  of 
Bosnia  and  Herzegovina  Sanctions 
Regulations;  Federal  Republic  of 
Yugoslavia  (Serbia  &  Montenegro) 
Kosovo  Sanctions  Regulations 

agency:  ( )ffice  of  Foreign  Assets 
Control,  Treasury. 
ACTION:  Final  rule. 


summary:  The  Office  of  Foreign  Assets 
Control  ("OF AC")  of  the  U.S. 
Department  of  Treasury  is  issuing 
general  licenses,  to  be  effective  February 


25,  2003,  unblocking  certain  property 
and  interests  in  property  presently 
blocked  pursuant  to  the  Federal 
Republic  of  Yugoslavia  (Serbia  & 
Montenegro)  and  Bosnian  Serb- 
controlled  areas  of  the  Republic  of 
Bosnia  and  Herzegovina  Sanctions 
Regulations  set  forth  at  31  CFR  part  585 
and  the  Federal  Republic  of  Yugoslavia 
(Serbia  &  Montenegro)  Kosovo 
Sanctions  Regulations  set  forth  at  31 
CFR  part  586.  The  general  licenses 
effecting  the  unblocking  under  both  of 
the  above  sets  of  regulations  will  not 
apply  to  property  or  interests  in 
property  of  those  persons  who  are 
presently  subject  to  sanctions  under 
either  the  Federal  Republic  of 
Yugoslavia  (Serbia  &  Montenegro) 
Milosevic  Regulations  set  forth  at  31 
CFR  part  587  or  the  Western  Balkans 
Transactions  Regulations  set  forth  at  31 
CFR  part  588,  or  who  are  otherwise 
subject  to  sanctions  under  other  parts  of 
31  CFR  chapter  V.  In  addition,  the 
general  license  effecting  the  unblocking  ' 
under  31  CFR  part  585  will  not  apply 
to  property  or  interests  in  property  of 
diplomatic  and/or  consular  missions  of 
the  former  Socialist  Federal  Republic  of 
Yugoslavia  or  to  the  blocked  property  or 
interests  in  property  of  the  National 
Bank  of  Yugoslavia  subject  to  part  585. 
In  order  to  allow  for  claims  and 
encumbrances  associated  with  the 
property  and  interests  in  property  being 
unblocked  to  be  addressed,  OFAC  is 
also  issuing  general  licenses,  effective 
December  27,  2002,  authorizing  any 
person  or  government  to  seek  judicial  or 
other  legal  protection  of  any  rights  they 
may  have  with  respect  to  the  property 
and  interests  in  property  being 
unblocked. 
•    DATES:  Effective  Date:  December  27, 

2001. 

Applicable  Dates:  The  general 
licenses  set  forth  in  31  CFR 
§§  585.529(a)  and  586.520(a)  shall 
become  applicable  February  25,  2003. 
The  general  licenses  set  forth  in  31  CFR 
585.529(b)  and  586.520(b)  shall  become 
applicable  December  27,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  of  Compliance  Programs,  tel.:  202/ 
622-2490,  Chief  of  Licensing,  tel:  202/ 
622-2480.  Chief  of  Policy  Planning  and 
Program  Management,  tel.:  202/622- 
2500.  or  Chief  Counsel,  tel.:  202/622- 
2410.  Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washmetnn,  DC  20220 
SUPPLEMENTARY  INFORMATION: 

Electronic  .■\vailability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 


Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat®  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web  (Home  Page). 
Telnet,  or  FTP  protocol  is: 
fedbbs.access.gpo.gov.  This  document 
and  additional  information  concerning 
the  programs  of  the  Office  of  Foreign 
Assets  Control  are  available  for 
downloading  from  the  Office's  Internet 
Home  Page:  http://\^l^'^^■. treas.gov/ofac, 
or  in  fax  form  through  the  Office's  24- 
hour  fax-on-demand  service:  call  202/ 
622-0077  using  a  fax  machine,  fax 
modem,  or  (within  the  United  States)  a 
touch-tone  telephone. 

Background 

Pursuant  to  Presidential 
Determination  No.  96-7  of  December  27, 
1995  (61  FR  2887,  January  29,  1996), 
and  Executive  Order  13192  of  January 
17,  2001  (66  FR  7379,  Jan.  23,  2001). 
most  Treasury-administered  sanctions 
imposed  upon  the  Federal  Republic  of 
Yugoslavia  (Serbia  &  Montenegro)  (the 
"FRY(S&M)")  in  response  to  the  actions 
of  the  FRY(S&M)  in  Bosnia  and 
Herzegovina  from  1992  through  1995 
and  with  respect  to  Kosovo  from  1998 
through  2000  have  been  suspended  or 
lifted.  Nevertheless,  most  property  and 
interests  in  property  blocked  under 
either  the  Bosnia-related  sanctions 
regulations  (31  CFR  part  585)  or  the 
Kosovo-related  sanctions  regulations  (31 
CFR  part  586)  have  remained  blocked, 
primarily  to  provide  for  the  address  of 
claims  and  encumbrances  that  may  be 
associated  with  such  property  or 
interests  in  property,  including 
potential  claims  of  the  successor  states 
of  the  former  Socialist  Federal  Republic 
of  Yugoslavia. 

As  part  of  the  U.S.  Government's 
efforts  to  assist  the  FRY(S&M)  in 
recovering  from  the  effects  of  the 
Milosevic  regime,  certain  steps  are  being 
taken  to  unblock  much  of  the  remaining 
property  and  interests  in  property 
blocked  under  either  31  CFR  part  585  or 
31  CFR  part  586.  On  October  3.  2001  (66 
FR  50506),  OFAC  issued  an  interim 
final  rule  amending  31  CFR  part  586, 
which  included  authorization  for  the 
unblocking  of  certain  Yugoslav  debt  and 
authorization  for  the  release  of  certain 
blocked  financial  transfers.  At  present, 
OFAC  is  issuing  general  licenses, 
effective  Februar\'  25,  2003,  authorizing 
the  unblocking  of  all  remaining  blocked 
property  and  interests  in  property, 
except  (i)  property  or  interests  in 
property  of  diplomatic  and/or  consular 
missions  of  the  former  Socialist  Federal 
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Republic  of  Yugoslavia,  (ii)  property  or 
interests  in  property  of  those  persons 
who  are  presently  subject  to  sanctions 
under  either  the  Federal  Republic  of 
Yugoslavia  (Serbia  &  Montenegro) 
Milosevic  Regulations  set  forth  at  31 
CFR  part  587  or  the  Western  Balkans 
Transactions  Regulations  set  forth  at  31 
(;FR  part  58H.  or  who  are  otherwise 
subject  to  sanctions  under  other  parts  of 
31  CFR  chapter  V,  and  (iii)  the  property 
or  interests  in  property  of  the  central 
bank  of  the  former  Socialist  Federal 
Republic  of  Yugoslavia,  i.e..  the 
National  Bank  of  Yugoslavia,  that  have 
been  blocked  pursuant  to  31  CFR  part 
585.  (Property  and  interests  in  property 
of  the  National  Bank  of  Yugoslavia 
blocked  pursuant  to  31  CFR  part  586 
will  be  unblocked  pursuant  to  the 
general  license  being  issued  at 
§586.520.) 

In  order  to  allow  for  claims  and 
encumbrances  associated  with  the 
property  and  interests  in  property  being 
unblocked  to  be  addressed  in  a  manner 
consistent  with  Presidential 
Determination  No.  96—7  and  Executive 
Order  13192,  OFAC  is  also  issuing 
general  licenses,  effective  December  27. 
2002,  authorizing  any  person  or 
government  to  seek  judicial  or  other 
legal  process  with  respect  to  property  oi 
interests  in  property  being  unblocked. 
These  general  licenses  are  intended  to 
help  persons  and  governments, 
including  the  successor  states  to  the 
former  Socialist  Federal  Republic  of 
Yugoslavia,  to  protect  any  rights  they 
may  have  with  respect  to  such  property 
or  interests  in  property.  These  general 
licenses  do  not  constitute  a 
determination  that  any  particular 
property  or  interest  in  property  subject 
to  the  unblocking  authorization  would 
not  be  subject  to  defenses  against  any 
judicial  or  legal  process,  including 
claims  of  immunity. 

Because  the  amendment  of  31  CFR 
parts  585  and  586  involves  a  foreign 
affairs  function,  the  provisions  of 
Executive  Order  12866  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  (the  "APA")  requiring  notice  of 
proposed  rulemaking,  opportunity  for 
public  participation,  and  delay  in 
effective  date,  are  inapplicable.  B€H:ause 
no  notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612)  does 
not  appiv 

l',i[)fi  \s  i.i  k  Kill  ui  Imn    \i  I 

The  collections  of  information  related 
to  31  CFR  parts  585  and  586  are 
contained  in  31  CFR  part  501  (the 
"Reporting  and  Procedures 
Regulations").  Pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (44 


U.S.C.  3507),  those  collections  of 
information  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1505-0164.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
valid  contml  number. 

List  ot  Sul>)i'(  ts 

31  CFR  Part  585 

Administrative  practice  and 
procedure.  Banks  and  banking.  Blocking 
of  assets.  Bosnia  and  Herzegovina, 
Federal  Republic  of  Yugoslavia  (Serbia 
&  Montenegro).  Montenegro,  Reporting 
and  recordkeeping  requirements,  Serbia. 

31  CFR  Part  586 

Administrative  practice  and 
procedure,  Banks,  Banking,  Blocking  of 
assets.  Federal  Republic  of  Yugoslavia 
(Serbia  &  Montenegro),  Kosovo, 
Montenegro,  Reporting  and 
recordkeeping  requirements,  Serbia. 

For  the  reasons  set  forth  in  the 
preamble.  31  CFR  parts  585  and  586  are 
amended  as  follows: 

PART  58S-  FEDERAL  REPUBLIC  OF 
YUGOSLAVIA  (SERBIA  & 
MONTENEGRO)  AND  BOSNIAN  SERB- 
CONTROLLED  AREAS  OF  THE 
REPUBLIC  OF  BOSNIA  AND 
HERZEGOVINA  SANCTIONS 
REGULATIONS 

i.  Ihe  dulhonty  citation  for  part  585 
continues  to  read  as  follows: 

Authority:  3  U  S.C.  .101:  22  U.S.C.  287(c): 
.11  U.S.C.  ;i21(b);  49  1 1. .S.C.  40106;  ,S0  ILSC. 
1R01-16,'>1.  1701-1706:  Pub.  L.  101-410.  104 
Slat.  890  (28  U.S.C.  2461  note):  E.O.  12808. 
,17  FR  23299,  3  CFR.  1992  Comp.,  p.  305:  E.G. 
12810.  57  ER  23299.  3  CFR.  1992  C;omp.,  p. 
.307;  E.O.  12831.  38  FR  5253.  3  CFR.  1993 
Comp..  p.  576:  K.O.  12846.  58  FR  25771.  3 
CFR.  1993  Comp..  p.  599:  E.O.  129,34.  59  FR 
=i4117    1  CFR.  in'»4  Comp    p   '>:») 

Subpart  E    -Licenses   Authorizations 
and  Statements  of  Licensing  Policy 

2.  Section  585.529  is  added  to  subpart 
E  to  read  as  follows: 

§585.529     Unblocking  of  previously 
blocked  property 

(a)(1)  Except  for  such  property  and 
interests  in  property  described  in 
paragraph  (a)(2)  of  this  section,  as  of 
February  25,  2003.  all  transactions  that 
otherwise  would  be  prohibited  by  this 
part  involving  property  or  interests  in 
property  blocked  pursuant  to  Executive 
Order  12808  of  May  30,  1992,  Executive 
Order  12810  of  June  5,  1992,  Executive 
Order  12846  of  April  25.  1993.  or 
Executive  Order  12934  of  October  25. 


1994,  that  has  remained  blocked 
pursuant  to  Pi'    :  i-  ntial  Determination 
No.  96-7  of  L)»-i  ember  27.  1995,  are 
authorized. 

(2)  The  authorization  in  paragraph 
(a)(1)  does  not  apply  to: 

(i)  Property  or  interests  in  property  of 
diplomatic  and/or  consular  missions  of 
the  former  Socialist  Federal  Republic  of 
Yugoslavia, 

(ii)  Property  or  interests  in  property 
blocked  pursuant  to  this  part  of  those 
persons  presently  subject  to  sanctions 
under  either  the  Federal  Republic  of 
Yugoslavia  (Serbia  &  Montenegro) 
Milosevic  Regulations  set  forth  at  31 
CFR  part  587  or  the  Western  Balkans 
Transactions  Regulations  set  forth  at  31 
CFR  part  588,  or  who  are  otherwise 
subject  to  sanctions  under  this  chapter, 
or 

(iii)  Property  or  interests  in  property 
of  the  National  Bank  of  Yugoslavia 
blocked  pursuant  to  this  part. 

(b)  As  of  December  27,  2002,  any 
person  or  government  is  authorized  to 
seek  an  attachment,  judgment,  decree, 
lien,  or  other  judicial  or  legal  process 
against  or  with  respect  to  any  property 
or  interests  in  property  subject  to  the 
unblocking  authorization  set  forth  in 
paragraph  (a)  of  this  section.  This 
section  does  not  authorize  anv 
execution  against,  final  settlement  with 
respect  to.  garnishment  of,  or  other 
action  effecting  the  transfer  of  any 
property  or  interests  in  property  subject 
to  the  unblocking  authorization  set  forth 
in  paragraph  (a)  of  this  section  prior  to 
Februan,'  25,  2003. 

Note  lo  paragraph  |b)  of  §585.329:  Any 

person  or  government  seeking  juclicial  or 
other  legal  process  under  the  authority  of  this 
paragraph  must  comply  with  the  reporting 
requirements  set  forth  under  31  CFR  501.605 
pertaining  to  litigation,  arbitration  and 
dispute  resolution  proceedings. 

PART  586 -FEDERAL  REPUBLIC  OF 
YUGOSLAVIA  (SERBIA  & 
MONTENEGRO)  KOSOVO  SANCTIONS 
REGULATIONS 

3.  The  authority  citation  for  part  586 
continues  to  read  as  follows: 

Authority:  3  U.S.C.  301:  31  U.S.C.  321(b); 
50  U.S.C:.  l'601-1651.  1701-1706;  E.O.  13088, 
63  FR  32109.  3  CFR,  98  Comp..  p.  191;  E.G. 
13121,64  FR24021.3CFR,  99Comp..  p.  176; 

f-  fl    1  1 1  ij  '    (,(,  I'P  ~  i~ii    l.iiiiir,  23.2001. 

Subpart  E— Licenses   Authorizations, 
and  Statements  of  Licensing  Policy 

4.  Section  586.520  is  added  to  subpart 
E  to  read  as  follows: 
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§  586.520     Unblocking  of  previously 
blocked  property. 

(a)(1)  Except  fnr  •^vH  h  property  and 
interests  in  properly  ^et  torth  in 
paragraph  (a)(2)  of  this  section,  as  of 
February  25,  2003,  all  transactions  that 
otherwise  would  be  prohibited  by  this 
part  involving  property  or  interests  in 
property  blocked  pursuant  to  Executive 
Order  13088  of  June  9,  1998.  or 
Executive  Order  13121  of  April  30. 
1999.  that  has  remained  blocked 
pursuant  to  Executive  Order  13192  of 
January  17,  2001,  are  authorized. 

(2)  The  authorization  in  paragraph 
(a)(1)  does  not  apply  to  property  or 
interests  in  property  blocked  pursuant 
to  this  part  of  those  persons  presently 
subject  to  sanctions  under  either  the 
Federal  Republic  of  Yugoslavia  (Serbia 
&  Montenegro)  Milosevic  Regulations 
set  forth  at  31  CFR  part  587  or  the 
Western  Balkans  Transactions 
Regulations  set  forth  at  31  CFR  part  5bb, 
or  who  are  otherwise  subject  to 
sanctions  under  this  chapter. 

(b)(1)  As  of  December  27,  2002,  any 
person  or  government  is  authorized  to 
seek  an  attachment,  judgment,  decree, 
lien,  or  other  judicial  or  legal  process 
against  or  with  respect  to  any  property 
or  interests  in  property  subject  to  the 
unblocking  authorization  set  forth  in 
paragraph  (a)  of  this  section.  This 
section  does  not  authorize  any 
execution  against,  final  settlement  with 
respect  to.  garnishment  of,  or  other 
action  effecting  the  transfer  of  any 
property  or  interests  in  property  subject 
to  the  unblocking  authorization  set  forth 
in  paragraph  (a)  of  this  section  prior  to 
February  25.  2003. 

Note  to  paragraph  |b|  of  ^  586.520:  Any 
person  or  government  seeking  judicial  or 
other  legal  process  under  the  authority  of  this 
paragraph  must  comply  with  the  reporting 
requirements  set  forth  under  31  CFR  501.605 
pertaining  to  litigation,  arbitration  and 
dispute  resolution  proceedings. 

Dated:  December  12.  2002. 
R.  Ri{  hard  \ewcomb, 
Directui .  Ujjice  of  Foreign  Assets  Control. 

Approved;  December  17,  2002. 
Kenneth  E.  Lawson, 
Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury. 
[FR  Dor  02-32757  Filed  12-23-02;  4:44  pm] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD08-O2-042] 

RIN  2115-AE47 

Drawbridge  Operation  Regulation: 
Mississippi  River.  Dubuque.  lA 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  rule. 

SUMMARY:  The  Commander.  Eighth 
Coast  Guard  District  is  temporarily 
changing  the  regulation  governing  the 
Illinois  Central  Railroad  Drawbridge, 
Mile  579.9,  Upper  Mississippi  River. 
From  12:01  a.m.,  December  19,  2002, 
until  7  a.m.,  March  1,  2003,  the 
drawbridge  shall  open  on  signal  if  at 
least  24  hours  advance  notice  is  given. 
This  temporary  rule  is  issued  to 
facilitate  annual  maintenance  and  repair 
on  the  bridge. 

DATES:  This  temporary  rule  is  effective 
12:01  a.m.  on  December  19,  2002,  to  7 
a.m.  on  March  1,  2003. 
ADDRESSES:  Documents  referred  to  in 
this  rule  are  available  for  inspection  or 
copying  at  room  2.107f  in  the  Robert  A. 
Young  Federal  Building  at  Eighth  Coast 
Guard  District,  Bridge  Branch,  1222 
Spruce  Street,  St.  Louis,  MO  63103- 
2832,  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (314) 
539-3900,  extension  2378.  Commander, 
Eighth  Coast  Guard  District  (obr) 
maintains  the  public  docket  for  this 
rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  K  Wiebusch,  Bridge 
Administrator.  (314)  539-3900, 
extension  2378 
SUPPLEMENTARY  INFORMATION: 

Good  C:ause  for  Not  Publishing  an 
\PR.M 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  This  rule 
is  being  promulgated  without  an  NPRM 
as  a  matter  of  public  safety.  Annual 
maintenance  on  the  Illinois  Central 
Railroad  Drawbridge  in  Dubuque.  Iowa 
is  performed  by  a  roving  railroad 
maintenance  crew  whose  schedule 
difficult  to  forecast.  In  order  to  keep  up 
with  maintenance  of  all  drawbridges  in 
the  area,  the  maintenance  crew  must 
move  quickly  from  one  maintenance  job 
to  the  next.  Publishing  an  NPRM  and 
allowing  for  the  requisite  comment 


period  would  severely  reduce  the  repair 
time  and  prevent  the  maintenance  crew 
from  completing  annual  maintenance  to 
the  drawbridge.  Therefore,  the  Coast 
Guard  finds  the  public  safety  is  better 
served  by  not  publishing  an  NPRM. 

Good  Cause  for  Making  Rule  Fffei  five 
in  Less  Than  30  Days 

Lnaur  5  L  i.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  For  the  same  reasons  that  an 
NPRM  was  not  published,  the  Coast 
Guard  finds  that  public  safety  is  better 
served  by  making  this  rule  effective  less 
than  30  davs  after  its  publication. 

Background  and  i'urpose 

On  November  19.  2002.  the  Canadian 
National/Illinois  Central  Railroad 
Company  requested  a  temporary  change 
to  the  operation  of  the  Illinois  Central 
Railroad  Drawbridge  across  the  Upper 
Mississippi  River,  Mile  579.9  at 
Dubuque,  Iowa.  Canadian  National/ 
Illinois  Central  Railroad  Company 
requested  that  24  hours  advance  notice 
be  required  to  open  the  bridge  during 
the  maintenance  period.  The 
maintenance  is  necessary  to  ensure  the 
continued  safe  operation  of  the 
drawbridge.  Advance  notice  may  be 
given  by  calling  the  Canadian  National/ 
Illinois  Central  Dispatcher's  office  at 
(800)  711-3477  at  anv  time;  or  Mr.  Mike 
McDermott,  office  (319)  236-9238  or 
cell  phone  (319)  269-2102. 

The  Illinois  Central  Railroad 
Drawbridge  navigation  span  has  a 
vertical  clearance  of  19.9  feet  above 
normal  pool  in  the  closed  to  navigation 
position.  Navigation  on  the  waterway 
consists  primarily  of  commercial  tows 
and  recreational  watercraft.  Presently, 
the  draw  opens  on  signal  for  passage  of 
river  traffic.  The  Canadian  National/ 
Illinois  Central  Railroad  Company 
requested  the  drawbridge  be  permitted 
to  remain  closed  to  navigation  from 
12:01  a.m.,  December  19,  2002,  until  7 
a.m.,  March  1.  2003  unless  24  hours 
advance  notice  is  given  to  open  the 
drawbridge.  Winter  freezing  of  the 
Upper  Mississippi  River  coupled  with 
the  closure  of  Army  Corps  of  Engineer's 
Lock  No.  17  (Mile  437.0  UMR).  Lock  No. 
19  (Mile  364.1  UMR)  until  7:30  a.m. 
March  1,  2003  and  Lock  No.  24  (Mile 
273.4  UMR)  until  March  15,  2003  will 
reduce  any  significant  navigation 
demands  for  the  drawspan  opening.  The 
Illinois  Central  Railroad  Drawbridge, 
Mile  579.9,  Upper  Mississippi  River,  is 
located  upstream  from  Lock  17. 
Performing  maintenance  on  the  bridge 

during  the  winter,  when  the  number  of 

vessels  likely  to  be  impacted  is  minimal. 
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is  preferred  to  bridge  closures  restricting 
vessel  traffic  during  the  commercial 
navigation  season.  This  temporary 
c;hange  to  the  drawbridges  operation 
has  been  coordinated  with  the 
commercial  waterway  operators.  No 
objections  to  the  proposed  temporary 
rule  were  raised. 


il.it, 


\- \  ilii.iiidti 


Tills  rule  IS  not  a    significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26.  1979). 

Because  vessel  traffic  in  the  area  of 
Dubuque.  Iowa  will  be  greatly  reduced 
by  winter  icing  of  the  Upper  Mississippi 
River  and  the  closure  of  Locks  17,  19, 
and  24,  it  is  expected  that  this  rule  will 
have  minimal  effect  on  economic  or 
budgetary  effects  on  the  local 

bmall  haUtifs 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  The 
temporary  rule  will  have  a  negligible 
impact  on  vessel  traffic.  The  primary 
users  of  the  Upper  Mississippi  River  in 
Dubuque,  Iowa  are  commercial  towboat 
operators.  The  on.set  of  winter 
conditions  on  the  Upper  Mississippi 
River  coupled  with  the  closure  of  Army 
Corps  of  Engineer's  Lock  No.  17  (Mile 
437.0  UMR).  Lock  No.  19  (Mile  364.1 
UMR)  until  March  1,  2003.  and  Lock 
No.  24  (Mile  273.4  UMR)  until  March 
15.  2003.  will  preclude  any  significant 
navigation  demands  for  the  drawspan 
opening.  In  order  to  obtain  a  bridge 
opening,  an  advance  notice  of  24-hours 
is  required.  This  requirement  has  been 
coordinated  with  the  throe  hnial 
Heeting-harbor  owners,  and  railroad  and 
navigation  interests,  who  do  not  object. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605  (b)  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Assist.iiii  I-  toi  Sin.tll  Knlitii's 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
can  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Any  individual  that  qualifies 
or.  believes  he  or  she  qualifies  as  a  small 
entity  and  requires  assistance  with  the 
provisions  of  this  rule,  may  contact  Mr. 
Roger  K.  Wiebusch.  Bridge 
Administrator.  Eighth  Coast  Guard 
District.  Bridge  Branch,  at  (314)  539- 
3900.  extension  2378. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REC;-FAIR  (1    888-734-3247). 

Collection  of  hiloriii.itiin) 

This  rule  contains  no  new  collection- 
of-information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Feder..iivin 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  pret^mpt  State  hw  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implir.itiiiiis  for  fedt'r.ilisin 

Unfunilid  \!.iii(t.ilfs  Kfldiin    \i  I 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  use.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
SI  00.000.000  or  more  in  any  one  vear. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 


Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Iiistii  f  Ki'lnrrii 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
•initiii'iiitv  -ui'I  r»''IiHi' burden. 

CrultM  tion  ot  (  hildrfii 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  vSafety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

lti(ii.iri  Irihal  (■(ivi>rnnicnts 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action  " 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  "Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

i  n\  ir  imiiicnt 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1. 
paragraph  (32)(e).  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 
Promulgation  of  changes  to  drawbridge 
regulations  has  been  found  not  to  have 
significant  effect  on  the  human 
environment.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspt'(  '  i  opving  where 

indicated  under  addresses. 
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List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Rpgulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  Part 
117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  Sec.  499;  49  CFR  1.46; 
33  CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Public  Law  102-587. 
106  Stat.  5039. 

2.  Effective  12:01  a.m.,  December  19. 
2002,  through  7:00  a.m..  March  1,  2003, 
§117.T408  is  added  to  read  as  follows: 

§  1 1 7  T408     Upper  Mississippi  River. 

Illinois  Central  Railroad  Drawbridge 
Mile  579.9  Upper  Mississippi  River. 
From  12:01  a.m.,  December  19,  2002 
through  7  a.m..  March  1.  2003,  the 
drawspan  requires  24  hours  advance 
notice  for  bridge  operation.  Bridge 
opening  requests  must  be  made  24 
hours  in  advance  by  calling  the 
Canadian  National/Illinois  Central 
Dispatcher's  office  at  (800)  711-3477  at 
any  time  or  Mr.  Mike  McDermott,  office 
(319)  236-9238  or  cell  phone  (319)  269- 
2102. 

Dated:  December  6.  2002. 
Roy  ).  Caste, 

Rear  Admiral.  Coast  Guard,  Commander. 
Eighth  Coast  Guard  District. 
[FR  Doc.  02-32724  Filed  12-26-02;  8:45  am) 
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Drawbridge  Operation  Regulation; 
Mississippi  River,  Burlington.  lA 

agency:  Coast  Guard.  DOT. 
action:  Temporary  rule. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District  is  temporarily 
changing  the  regulation  governing  the 
Burlington  Railroad  Drawbridge.  Mile 
403.1,  Upper  Mississippi  River.  From 
12:01  a.m.,  December  15,  2002,  until  7 
a.m..  March  15.  2003,  the  drawbridge 
shall  open  on  signal  if  at  least  6  hours 
advance  notice  is  given.  This  temporary 
rule  is  issued  to  facilitate  annual 
maintenance  and  repair  on  the  bridge 


DAiTES:  This  temporary  rule  is  effective 
12:01  a.m.  on  December  15,  2002,  to  7 
am   nn  March  15.  2003. 
ADDRESSES:  Documents  referred  to  in 
this  rule  are  available  for  inspection  or 
copying  at  room  2.107f  in  the  Robert  A. 
Young  Federal  Building  at  Eighth  Coast 
Guard  District.  Bridge  Branch,  1222 
Spruce  Street,  St.  Louis.  MO  63103- 
2832,  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (314) 
539-3900.  extension  2378.  Commander. 
Eighth  Coast  Guard  District  (obr) 
maintains  the  public  docket  for  this 
rulemakine 
FOR  FURTHER  INFORMATION  CONTACT;  Mr. 

Roger  K.  Wiebusch.  Bridge 
Administrator,  (314)  539-3900, 
extension  2378. 
SUPPLEMENTARY  INFORMATION: 

Good  Cause  for  Not  Publishing  an 
NPRM 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  This  rule 
is  being  promulgated  without  an  NPRM 
as  a  matter  of  public  safety.  Armual 
maintenance  on  the  Burlington  Railroad 
Drawbridge  in  Burlington,  Iowa  is 
performed  by  a  roving  railroad 
maintenance  crew  whose  schedule  is 
difficult  to  forecast.  In  order  to  keep  up 
with  maintenance  of  all  drawbridges  in 
the  area,  the  maintenance  crew  must 
move  quickly  from  one  maintenance  job 
to  the  next  Publishing  an  NPRM  and 
allowing  for  the  requisite  comment 
period  would  severely  reduce  the  repair 
time  and  prevent  the  maintenance  crew 
from  completing  armual  maintenance  to 
the  drawbridge.  Therefore,  the  Coast 
Guard  finds  the  public  safety  is  better 
served  by  not  publishing  an  NPRM. 

Good  Cause  for  Making  Rule  F.fTective 
in  Less  Than  30  Days 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
davs  after  publication  in  the  Federal 
Register.  For  the  same  reasons  that  an 
NPRM  was  not  published,  the  Coast 
Guard  finds  that  public  safety  is  better 
served  by  making  this  rule  effective  less 
than  30  days  after  its  publication. 

Background  and  Purpose 

On  November  15,  2002,  the 
Buriington  Northern  Santa  Fe  Railway 
Company  requested  a  temporary  change 
to  the  operation  of  the  Burlington 
Railroad  Drawbridge  across  the  Upper 
Mississippi  River,  Mile  403.1  at 
Burlington.  Iowa.  Burlington  Northern 


Santa  Fe  Railway  Company  requested 
that  6  hours  advance  notice  be  required 
to  open  the  bridge  during  the 
maintenance  period.  The  maintenance 
is  necessary  to  ensure  the  continued 
safe  operation  of  the  drawbridge. 
Advance  notice  may  be  given  by  calling 
Mr.  Craig  D.  Krause,  Burlington 
Northern  Santa  Fe  Railway  Company. 
Supervisor  of  Structures,  at  (402)  458- 
7652  during  normal  working  hours,  or 
Mr.  Joe  Hicks,  at  (319)  394-9431. 

The  Burlington  Railroad  Drawbridge 
navigation  span  has  a  vertical  clearance 
of  21.5  feet  above  normal  pool  in  the 
closed  to  navigation  position. 
Navigation  on  the  waterway  consists 
primarily  of  commercial  tows  and 
recreational  watercraft.  Presently,  the 
draw  opens  on  signal  for  passage  of 
river  traffic.  The  Burlington  Northern 
Santa  Fe  Railway  Company  requested 
the  drawbridge  be  permitted  to  remain 
closed  to  navigation  from  12:01  a.m., 
December  15.  2002,  until  7  a.m.,  March 
15.  2003  unless  6  hours  advance  notice 
is  given  to  open  the  drawbridge  to  allow 
time  to  make  repairs.  The  Burlington 
Railroad  Drawbridge,  Mile  403.1,  Upper 
Mississippi  River,  is  located  upstream 
from  Lock  19.  Winter  freezing  of  the 
Upper  Mississippi  River  coupled  with 
the  closure  of  Army  Corps  of  Engineer's 
Lock  No.  17  (Mile  437.0  UMR).  Lock  No. 
19  (Mile  364.1  UMR)  until  7:30  a.m. 
March  1.  2003  and  Lock  No.  24  (Mile 
273.4  UMR)  until  March  15.  2003  will 
reduce  any  significant  navigation 
demands  for  the  drawspan  opening. 
Performing  maintenance  on  the  bridge 
during  the  winter  when  the  number  of 
vessels  likely  to  be  impacted  is  minimal 
is  preferred  to  restricting  vessel  traffic 
during  the  commercial  navigation 
season.  This  temporary  change  to  the 
drawbridges  operation  has  been 
coordinated  with  the  commercial 
waterway  operators.  No  objections  to 
the  proposed  temporary  rule  were 
raised. 

Regulator}  tvaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant  "  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26.  1979). 

Because  vessel  traffic  in  the  area  of 
Burlington,  Iowa  will  be  greatly  reduced 
by  winter  icing  of  the  Upper  Mississippi 
River  and  the  closure  of  Locks  17,  19. 
and  24  it  is  expected*that  this  rule  will 
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have  minimal  economic  or  budgetary 
effects  on  the  local  community. 

"^mall  Entities 

Under  ihe  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  temporary  rule  will  have  a 
negligible  impact  on  vessel  traffic.  The 
primary  users  of  the  Upper  Mississippi 
River  in- Burlington,  Iowa  are 
commercial  towboat  operators.  The 
onset  of  winter  conditions  on  the  Upper 
Mississippi  River  coupled  with  the 
closure  of  Army  Corps  of  Engineer's 
Lock  No.  17  (Mile  437.0  UMR),  Lock  No. 
19  (Mile  364.1  UMR)  until  March  1, 
2003  and  Lock  No.  24  (Mile  273.4  UMR) 
until  March  15,  2003  will  preclude  any 
significant  navigation  demands  for  the* 
drawspan  opening.  In  order  to  obtain  a 
bridge  opening,  an  advance  notice  of  6 
hours  is  required.  This  requirement  has 
been  coordinated  with  the  local  fleeting- 
harbor  owners,  the  railroad,  and 
navigation  interests  in  the  area. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

AssistaiK  V  ti»i  Sm.ill  t-iitities 

Under  .soctioa  -:i.5iaj  ol  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
can  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Any  individual  that  qualifies 
or,  believes  he  or  she  qualifies  as  a  small 
entity  and  requires  assistance  with  the 
provisions  of  this  rule,  may  contact  Mr. 
Roger  K.  Wiebusch,  Bridge 
Administrator,  Eighth  Coast  Guard 
District.  Bridge  Branch,  at  (314)  539- 
3900.  extension  2378. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluStes  these  actions 


annually  and  rates  each  agency's         « 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  contains  no  new  coUection- 
of-information  under  the  Paperwork. 
RecTuction  Act  of  1995  (44  U.S.C.  3501- 
3520) 

I  (■(ler.ilisiii 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unftindfd  Mandates  Reform  Act 

The  .  ;.;i.;id».d  .Maudatos  Reform  Act 
of  1995  (2  use.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

I  .ikmu  iif  Priv.itc  I'rDpertv 

1  his  rule  will  nut  attect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
biterference  with  Constitutionally 
Protected  Properly  Rights. 

Civil  lustn  I'  Kftorni 

This  ruie  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguitv.  and  reduce  burden. 

I'l  iili>i  tiDii  ijI  I  fii  III  [  en 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
dispropnrtinnatpiv  affect  children. 

liiili.iii   Iiilial  ( lu^  eMiineiitN 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments. 


because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  ha\  e  analyzed  this  rule  under 
Executive  Order  1321 1.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Informat'.'ii  .md  HfculatDry  Affairs  as  a 
significant  •nt.'rg}  aetion.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1. 
paragraph  (32)(e),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 
Promulgation  of  changes  to  drawbridge 
regulations  has  been  found  not  to  have 
significant  effect  on  the  human 
environment.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFK  Fart  117 

Bridcfs 

Keyuiatmiis 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  Part 
117  as  follows 

-PART1 17— DRAWBRIDGE 
OPERATION  REGULATIONS 

1 .  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  .33  U.S.C.  Sec.  499;  49  CFR  1.46; 
33  CFR  1.05-l(g):  section  117.255  also  issued 
under  Ihe  authority  of  Public  Law  102-587, 
106  Stat.  5039. 

2.  Effective  12:01  a.m.,  December  15, 
2002,  through  7  a.m.,  March  15,  2003, 

§  1 1 7.T408  is  temporarily  added  to  read 
as  follows: 

§117  1408     Upper  Mississippi  River. 

Burliiigtuii  Railroad  Drawbridge,  Mile 
403.1,  Upper  Mississippi  River.  From 
12:01  a.m..  December  15.  2002  through 
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7  a.m.,  March  15,  2003.  the  drawspan 
requires  6  hours  advance  notice  for 
bridge  operation.  Bridge  opening 
requests  must  be  made  6  hours  in 
advance  by  calling  Mr.  Craig  D.  Krause. 
Burlington  Northern  Santa  Fe  Railway 
Company,  Supervisor  of  Structures,  at 
(402)  458-7652  during  normal  working 
hours,  or  Mr.  Joe  Hicks  at  (319)  394- 
9431. 

Dated:  December  13,  2002. 
Koy  ).  Casto, 

Rear  Admiral,  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
(PR  Doc.  02-32723  Filed  12-26-02;  8:45  am] 

BILLING   CODE    4910    ISP 


DEPARTMENT  OF  EDUCATION 
34  CFR  Parts  700.  701.  and  702 

Removal  of  Regulations 

agency:  Institute  of  Education  Sciences, 

Dejiartnient  of  Education. 
ACTION;  Final  regulations. 

SUWMARY:  The  Secretary  amends  the 
Code  of  Federal  Regulations  to  remove 
obsolete  regulations.  As  a  result  of 
enactment  of  the  Education  Sciences 
Reform  Act  of  2002,  these  regulations 
are  no  longer  needed.  The  Secretary 
therefore  takes  this  action  to  remove  the 
r"uulations. 

DATES:  Farts  700,  701,  and  702  are 
removed  effective  December  27,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
hlizabeth  Payer,  I    .S   Department  of 
Kducation,  555  New  Jersey  Avenue. 
N\V  ,  roiim  502p.  Washington.  DC 
20208.  Telephune;  1202)  219-1310. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  tu  the  i  nntai  t  persim  li^leii 
undpr  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLMENTARY  INFORMATION:  As  a  result 
of  eiiat  tiaeiit  oi  tht;  Education  Sciences 
Reform  Act  of  2002,  Title  1  of  Public 
Law  107-279,  enacted  November  5, 
2002,  the  regulations  at  34  CFR  parts 
700,  701,  and  702  are  removed  because 
they  are  no  longer  necessary.  The 
removal  of  these  regulations  does  not 
aher  the  obligations  of  current 
recipients  of  Federal  funds.  The 
regulations  in  effect  when  a  grant  or 
other  agreement  is  made  govern  that 
grant  or  agreement,  unless  otherwise 
specifically  provided. 


The  regulations  removed  are: 

(1)  Standards  for  the  Conduct  and 
Evaluation  of  Activities  Carried  Out  by 
the  Office  of  Educational  Research  and 
Improvement  (OERI)— Evaluation  of 
Applications  for  Grants  and  Cooperative 
Agreements  and  Proposals  for  Contracts 
(34  CFR  part  700); 

(2)  Standards  for  Conduct  and 
Evaluation  of  Activities  Carried  Out  by 
the  Office  of  Educational  Research  and 
Improvement  (OERI)— Designation  of 
Exemplarv  and  Promising  Programs  (34 
CFR  part  701):  and 

(3)  Standards  for  the  Conduct  and 
Evaluation  of  Activities  Carried  Out  by 
the  Office  of  Educational  Research  and 
Improvement  (OERI) — Evaluation  of  the 
Performance  of  Recipients  of  Grants. 
Cooperative  Agreements,  and  Contracts 
(34  CFR  part  702). 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  Secretary 
to  offer  interested  parties  the 
opportunitv  to  comment  on  proposed 
regulations  However,  this  document 
merely  removes  obsolete  regulations 
from  the  Code  of  Federal  Regulations. 
Removal  of  the  regulations  does  not 
establish  or  affect  substantive  policy. 
Therefore,  the  Secretary  has  determined 
pursuant  to  5  U.S.C.  553(b)(B).  that 
public  comment  is  unnecessary  and 
contrary  to  the  public  interest. 

Paperwork  Reduction  Act  of  1995 

These  regulations  do  not  contain  any 
information  collection  requirements. 

Electronic  Access  to  This  Document 

You  mav  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  follow  ing  site:  http://www.ed.gov/ 
legislation /FedEegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
number  does  not  apply.) 


list  of  Subjerts 
34  CFR  Part  700 

Education.  Educational  research, 
Elementary  and  secondary'  education. 
Government  contracts,  Grant 
programs — education.  Libraries, 
Reporting  and  recordkeeping 
requirements. 

34  CFR  Part  701 

Education.  Educational  research, 
Reporting  and  recordkeeping 
requirements. 

34  CFR  Part  702 

Education,  Educational  research, 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  23,  2002. 
Grover  J.  Whitehurst, 
Director,  Institute  of  Education  Sciences. 

PARTS700.  701.  AND  702- 
[REMOVED] 

For  the  reasons  stated  in  the 
preamble,  under  the  authority  at  20 
U.S.C.  1221e-3  and  20  U.S.C.  9501  et 
seq..  the  Secretary  amends  Title  34  of 
the  Code  of  Federal  Regulations  by 
removing  parts  700,  701,  and  702. 
[PR  Doc.  02-32716  Filed  12-26-02;  8:45  am) 

BILLING  CODE  4O0O-O1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  290D-AK98 

Extension  o1  the  Presumptive  Period 
tor  Compensation  tor  GuH  War 
Veterans  Undiagnosed  Illnesses 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  affirms  an 
.iiiiendment  to  the  Department  of 
Veterans  Affairs  (VA)  adjudication 
regulations  regarding  compensation  for 
disabilities  resulting  from  undiagnosed 
illnesses  suffered  by  Persian  Gulf  War 
veterans.  The  amendment  extends  the 
period  within  which  such  disabilities 
must  become  manifest  to  a  compensable 
degree  in  order  for  entitlement  for 
compensation  to  be  established.  The 
amendment  ensures  that  veterans  with 
compensable  disabilities  due  to 
undiagnosed  illnesses  that  may  be 
related  to  active  ser\'ice  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War  may  qualif>' 
fnr  henefits. 

DATES:  Effective  Date:  December  27, 
2002. 


■H*tH( 
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\n     :M')'Fn 


;t  V 


Pprpmhor 


:nn2  'Ru\p<  nn.-i  Rpeul;itir,n^ 


FOR  HjRrMtH  INFORMATION  CONTACT:  |ohn 

Bisset.  )r.,  Kegulations  Staff, 
Compensation  and  Pension  Service, 
Veterans  Beneflts  Administration,  810 
Vermont  Avenue,  NW.,  Washington.  DC 
20420,  tp|cphnn<»  (202)  273-7213. 

SliPPLEMFNTAH'   INFORMATION: 

Keguidtiuns  10  fstabush  the  framework 
necessary  for  the  Secretary  to  pay 
compensation  under  the  authority 
granted  by  the  "Persian  Gulf  War 
Veterans"  Benefits  Act  of  1994.  "  title  I 
of  Public  Law  103-446,  are  set  forth  in 
38  CFR  3.117.  Under  these  regulations, 
VA  may  pay  compensation  for  disability 
resulting  from  an  undiagnosed  illness 
becoming  manifest  to  a  compensable 
degree  in  a  Persian  Gulf  War  veteran 
within  a  specified  presumptive  period. 
An  interim  final  rule  extending  the 
presumptive  period  through  December 
31,  2006,  was  published  on  November  9. 
2001  (66  FR  56614-615). 

We  provided  a  60-day  comment 
period  that  ended  January  8.  2002.  We 
received  no  comments.  Based  on  the 
rationale  set  forth  in  the  interim  final 
rule  we  now  affirm  as  a  final  rule  the 
extension  of  the  presumptive  period 
made  bv  thf  interim  final  rule. 

t'.ipt'i  w  (ir  k  Krdui  tinii    \i  I 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  {44 
U.S.C.  3501-3520). 

Vdministrative  Procedure  Act 

This  document  affirms  without  any 
changes  an  amendment  made  by  an 
interim  final  rule  that  is  already  in 
effect.  Accordingly,  we  have  concluded 
under  5  U.S.C.  553  that  there  is  good 
c^use  for  dispensing  with  a  delayed 
effective  date  based  on  the  conclusion 
that  such  procedure  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest 

UntuiiittMl  Nf.itnl.ites 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencie^ 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  final  rule  would  have  no 
consequential  effect  on  State,  local,  or 
tribal  governments,  nor  will  it  impose 
costs  on  the  private  sector. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 


(RFA).  5  U.S.C.  601-612.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  final  rule  is  exempt  from  the  initial 
and  final  regulatory  flexibility  analysis 
requiromonts  (if  sections  603  and  604. 

Executur  ( Jidi'f   1JH(>») 

This  final  rule  has  been  reviewed  by 
OMB  under  Executive  Order  12866. 

The  Catalog  of  Federal  Domestic 
Assi.slance  program  numbers  are  64.109  and 
64.110. 

List  of  Subjects  in  3H  (JFK  Part  3 

Administrative  practice  and 
procedure.  Claims,  Health  care. 
Individuals  with  disabilities.  Pensions, 
Veterans,  Vietnam. 

Approved:  October  24,  2002. 
Anthony  ].  Principi, 
Secretary  of  Veterans  Affn  •-■ 

PART  t}— ADJUDICATION 

AccoraingiN ,  ilw  interim  rule 
amending  38  CFR  part  3  which  was 
published  at  66  FR  56614  on  November 
9,  2001,  is  adopted  as  a  final  rule 
without  change. 

[FR  Doc.  02-32625  Filed  12-26-02;  8:45  am) 

BU.UNG  COO€  e3?&<li    P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  52 

(NC   '02    200304(31    FRL    742^   2] 

Approval  and  Promulgation  of 
Implementation  Plans  North  Carolina: 
Approval  of  Revisions  to 
Miscellaneous  Regulations  Witfiin  tfie 
North  Carolina  State  Implementation 
Plan 

AGENCY:  Environmental  Protection 

A«pncy  (EPA). 

action:  Direct  final  rule. 

summary:  On  August  7.  2002,  the  North 
Larolind  Department  of  Environment 
and  Natural  Resources  submitted 
revisions  to  the  North  Carolina  State 
Implementation  Plan  (SIP).  North 
Carolina  is  adopting  rule  15A  NCAC  2D 
.0542,  Control  of  Particulate  Emissions 
from  Cotton  Ginning  Operations.  In 
addition.  North  Carolina  is  amending 
rules  15A  NCAC  2D  .0504.  Particulates 
from  Wood  Burning  Indirect  Heat 
Exchangers,  .0927,  Bulk  Gasoline 
Terminals,  .0932,  Gasoline  Truck  Tanks 
and  Vapor  Collection  Systems  and  15A 
NCAC  2Q  .0102,  Activities  Exempt 
From  Permitting  Requirements  and 
.0104,  Where  to  Obtain  and  File  Permit 


Applications.  The  EPA  is  approving 
these  revisions. 

DATES:  This  direct  final  rule  is  effective 
February  25,  2003  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  January  27,  2003.  If  adverse 
comment  is  received.  EPA  will  publish 
a  timely  withtiraw.il  nf  the  (lirect  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  All  comments  should  be 
,i.l(ii>  s^ed  to:  Randv  Terry  at  the  EPA, 
Region  4  Air  Plaiiiunt  li ranch,  61 
Forsyth  Street,  SVV,  Aiianta,  Georgia 
30303-8960. 

Copies  of  the  State  submittal(s)  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW.  Atlanta.  Georgia 
30303-8960.  Randy  Terry.  404/562- 
9032. 

North  Carolina  Department  of 
Enviroiiment,  Health,  and  Natural 
Resources.  512  North  Salisbury  Street, 
Raleigh,  North  Carolina  27604 

FOR  FURTHER  INFORMATION  CONTACT 
K.iiHl\  H,  I'eri)  ,  K«'i;ijl,itiii  \ 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  Region  4.  U.S. 
Environmental  Protection  Agency,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-8960.  The  telephone  number  is 
(404)  562-9032.  Mr.  Terry  can  also  be 
reached  via  electronic  mail  at 
terry. mndy@epa  gov. 

SUPPLEMENTARY  INFORMATION: 

I    B.K  kt;r(iun(l 

t)n  August  7.  2002,  the  North  Carolina 
Department  of  Environment  and  Natural 
Resources  submitted  revisions  to  the 
North  Carolina  SIP.  These  revisions 
involve  the  adoption  of  rule  15A  NCAC 
2D  .0542,  Control  of  Particulate 
Emissions  from  Cotton  Ginning 
Operations,  the  amending  of  multiple 
rules  within  Section  15A  NCAC  2D 
.0900  Volatile  Organic  Compounds,  and 
several  other  miscellaneous  revisions. 
An  analysis  of  each  of  the  major 
revisions  submitted  is  listed  below. 

II.  .\nalysis  ut  State's  Submittal 

15A     NCAC    2D 

.0504     Particulates  From  Wood  Burning 
Indirect  Heat  Exchangers 

This  rule  has  been  amended  to  correct 
the  reference  to  paragraph  (d)  of  this 
rule  to  paragraph  (f)- 
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.0542     Control  of  Particulate  Emissions 
from  Cotton  Ginning  Operations 

This  rule  has  been  adopted  to 
establish  particulate  control 
requirements  specific  to  cotton  ginning 
operations.  The  rule  applies  to  all  cotton 
gins  and  requires  one  or  more  1D-3D 
cyclones  or  an  equivalent  device  to 
achieve  95  percent  efficiency  on  all  high 
pressure  exhausts  and  lint  cleaning 
exhausts,  and  one  or  more  2D-2D 
cyclones  or  an  equivalent  device  to 
achieve  90  percent  efficiency  on  all 
remaining  low  pressure  exhausts.  Small 
gins  that  do  not  already  have  control 
devices  on  lint  cleaners  and  battery 
condensers  are  not  required  to  install 
controls  on  them.  The  rule  also  requires: 

•  Raincaps  to  be  removed, 

•  Sp;an  inspection  and  maintenance 
schedule, 

•  A  three-sided  enclosure  or  a  wet 
suppression  system  at  the  trash  cyclone 
dump  area,  trash  stacker/composting, 

•  Daily  cleaning  of  lint  from  non- 
storage  areas  of  the  gin  yard, 

•  Cleaning  of  lint  and  debris  from 
paved  areas, 

•  Dust  suppression  and  speed  limits 
in  unpaved  areas, 

•  Covering  of  trucks  transporting 
trash  material, 

•  Removal  of  overspill  from  trucks, 
and 

•  Daily  cleaning  of  the  trash  hopper 
dump  area. 

In  addition,  the  rule  requires  a 
baseline  study  of  the  air  flow  system  to 
ensure  air  flows  are  within  design  range 
for  the  collection  device  and  monitoring 
devices  for  pressure,  flow  rate,  and 
other  operating  conditions  to  ensure 
proper  operation  an  maintenance  of  the 
control  devices.  The  owner  or  operator 
is  also  required  to  take  and  record 
monthly  static  pressure  readings, 
conduct  daily  inspections  of  the  system 
and  record  problems  and  corrective 
actions  in  a  logbook,  and  at  the 
conclusion  of  the  season  conduct  an 
inspection  to  identify  all  maintenance 
activities  and  repairs  needed  prior  to  the 
next  season.  The  rule  also  requires  the 
owner  to  keep  records  of  parameters 
established  in  the  baseline  study, 
monthly  static  pressure  checks, 
observations  of  daily  inspections  and 
corrective  actions.  Gin  owners  or 
operators  are  also  required  to  submit  an 
annual  report  of  the  number  of  bales  of 
cotton  produced  during  the  previous 
ginning  season  and  a  schedule  of  repair 
and  maintenance  to  be  conducted  prior 
to  the  start  of  the  next  season.  The  rule 
also  contains  provisions  for  request  and 
approval  of  alternative  control 
measures. 


.0927     Bulk  Gasoline  Terminals  and 
.0932  Gasoline  Truck  Tanks  and  Vapor 
Collection  Systems 

These  rules  have  been  amended  to 
require  the  owner  or  operator  of  the 
truck  tank  to  file  a  copy  of  its  most 
recent  leak  tightness  certification  test 
with  bulk  gasoline  terminals  where  the 
tank  is  loaded.  The  amendments  also 
require  bulk  gasoline  terminals  to  keep 
on  file  a  copy  of  the  leak  tight 
certification  for  each  truck  tank  that 
they  load. 

15 A    NCAC    2Q 

.0102     Activities  Exempt  From 
Permitting  Requirements 

This  rule  is  being  amended  to  add 
language  that  allows  the  Director,  if  he 
finds  that  an  activity  exempted  under 
paragraph  (b)  of  this  rule  is  in  violation 
of  or  has  violated  a  rule  in  15A  NCAC 
2D.,  to  revoke  the  permit  exemption  for 
that  activity  and  require  that  activity  to 
be  permitted  under  this  Subchapter. 

.0104     Where  to  Obtain  and  File  Permit 
Applications 

This  rule  is  being  amended  to  correct 
the  address  for  the  North  Carolina 
Division  of  Air  Quality. 

III.  Final  Action 

EPA  is  approving  the  aforementioned 
changes  to  the  SIP  because  the  revisions 
are  consistent  with  Clean  Air  Act  and 
EPA  regulatory  requirements.  The  EPA 
is  publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  submittal  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  puDlishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should  adverse 
comments  be  filed.  This  rule  will  be 
effective  February  25.  2003  without 
further  notice  unless  the  Agency 
receives  adverse  comments  by  January 
27,  2003. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  February 
25.  2003  and  no  further  action  will  be 
taken  on  the  proposed  rule.  Please  note 
that  if  we  receive  adverse  comment  on 
an  amendment,  paragraph,  or  section  of 


this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

rV.  AdministratuF  Requiremi  nts 

Under  Executive  uraer  iZBbb  158  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249.'November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
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the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisicms  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  titseq). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
C'ongress  and  to  the  Comptroller  Cnmeral 
of  the  United  States.  EPA  will  submit  a 


report  mntaining  tnis  ruic  .in<i  dUkt 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  RD  Hnvs  after  it 
is  published  in  the  Fedei.ii  Ki  <_;isti  r 
This  action  is  not  a  "man-i  i  m.     .■:> 
defined  bv  5  U.S.C.  804(2). 

Under  section  .307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  25, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  111  4U  (..1  R  i'ai  t  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 


Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  ,11,  2(X)2. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator.  Region  4. 

PART  52   -[AMENDED] 

1 .  The  authority  for  citation  for  part 
52  continues  to  read  as  follows: 

\  !ai..ii(v:42  U.S.C.  7401  et  seq. 
Subpart  II  -North  Carolina 

2.  In  §  52.1 770(c),  Table  1  is  amended 
to  read  as  follows: 

a.  Under  subchapter  2D,  section 
.0500,  by  adding  a  new  entry  .0542,  and 
revising  entry  .0504; 

b.  Under  subchapter  2D,  section 
.0900,  by  revising  entries  .0927  and 
.0932;  and 

c.  Under  subchapter  2Q.  section 
.0100,  by  revising  entries  .0102  and 
.0104 

§52.1770     Ideniific.ition  o'  plan. 

*  *  • 

(c)*    '    * 


Table  1 — EPA  Approved  North  Carolina  Regulations 


state  ctalion  Title/subject  State^flect.ve  EPA^roval 

Sutjctiapter  2D Air  Pollution  Control  Requirements 

Section  0500  Emissions  Control  Standards 

•  ••••• 

Sect    0504  Particulates  From  Wood  Burning  Indirect  7/01/02  12/27/02 

'  Heat  Exchangers 

Sect    0542  Control    of    Parliculate    Emissions    From  07/01/02  12/27/02 

Cotton  Ginning  Operations 

Section  .0900  Volatile  Organic  Compounds 

•  •  •  •     .  •  • 

Sect    0927  Bulk  Gasoline  Terminals  07/01/02  12/27/02 

•  ••••• 

Sect    0932 Gasoline  Truck  Tanks  and  Vapor  Cotlec-  07/01/02  12/27/02 

tion  Systems 

•  •••*• 

Sutx:hapter  20 Air  Quality  Permits 

Section  0100  General  Provisions 

•  ••••• 

Sect.   0102  Activities    Exempt    From    Permitting    Re-  07/01/02  12/27/02 

quirements 

•  ••••• 

Sect    0104  Where  to  Obtain  and  File  Permit  Applica-  07/01/02  12/27/02 

tions. 


Comments 
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Table  1— EPA  Approved  North  Carolina  Regulations— Continued 


Stale  citation 


Title/»ubject 


State  ettective  EPA  approval 

date  date 


Comments 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NC-93.  NC-101-200122a;  FRL-7402-6] 

Approval  and  Promulgation  of 
Implementation  Plans  North  Carolina: 
Approval  of  Revisions  to  North 
Carolina  State  Implementation  Plan: 
Transportation  Conformity  Rule  and 
Interagency  Memorandum  of 
Agreements 

agency:  i:nvironmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving  a 
;.  \     lun  to  the  North  Carolina  State 
Implementation  Plan  (SIP)  with  the 
exception  of  one  state  regulation 
pertaining  to  triggers.  The  revision 
contains  the  transportation  conformity 
rule  pursuant  to  the  Clean  Air  Act  as 
amended  in  1990  (Act)  and  seven 
memoranda  of  agreements  that  establish 
procedures  for  consultation  as  part  of 
the  transportation  conformity 
provisions.  The  transportation 
conformity  rule  assures  that  projected 
emissions  from  transportation  plans, 
improvement  programs  and  projects  in 
air  quality  nonattainment  or 
maintenance  areas  stay  within  the  motor 
vehicle  emissions  ceiling  contained  in 
the  SIP.  The  transportation  conformity 
SIP  revision  enables  the  State  to 
implement  and  enforce  the  Federal 
transportation  conformity  requirements 
at  the  state  level  per  regulations  for 
conformity  to  State  or  Federal 
Implementation  Plans  of  Transportation 
i'lans.  Programs,  and  Projects 
Developed,  funded  or  Approved  Under 
Title  23  U.S.C.  of  the  Federal  Transit 
Laws.  This  EPA  approval  action 
streamlines  the  conf    rmitx  [rocess  to 
allow  direct  consultaUuu  ainung  ^ 
agencies  at  the  local  level.  This  final 
approval  action  is  limited  to 
requirements  for  Transportation 
Conformity.  Rationale  for  approving  this 
SIP  revision  is  prn\ided  in  the 


SUPPLEMENTAL  INFORMATION  section  of 
ihi--  action. 

DATES:  This  direct  final  rule  is  effective 
on  February  25,  2003,  without  further 
notice,  unless  EPA  receives  adverse 
comment  before  January  27.  2003.  If 
adverse  comments  are  received.  EPA 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

ADDRESSES;  .\11  comments  should  be 
addressed  to:  Kelly  Sheckler  at  the  EPA, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960. 

Copies  of  the  State  submittal(s)  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency. 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW..  Atlanta.  Georgia 
30303-8960.  Kelly  Sheckler,  404/562- 
9042. 

North  Carolina  Department  of 
Environment  and  Natural  Resources, 
2728  Capital  Boulevard,  Raleigh,  North 
Cinilin.,  2"Rn4 
FOR  FURTHER  INFORMATION  CONTACT: 

Kelly  Sheckler  at  404/562-9042,  e-mail: 

Sh",  kU'i-Kelh-^ppacnv 
SUPPLEMENTARY  INFORMATION:  Outlined 

below  are  the  contents  of  this  document: 

I.  Background 

A.  What  Is  a  SIP? 

B.  What  Is  the  Federal  Approval  Process 
for  a  SIP.' 

C.  What  Is  Transportation  Conformity? 

D.  Why  Must  the  State  Submit  a 
Transportation  Conformity  SIP? 

E.  How  Does  Transportation  Conformity 
Work? 

II.  Approval  of  the  State  Transportation 

Conformity  Rule 

A.  What  Did  the  State  Submit? 

B.  What  Is  EPA  Approving  Today  and 
Whv? 

C.  How  Did  the  State  Satisf\'  the 
Interagency  Consultation  Process  (40 
CFR93.10S)? 

III.  Final  Action 

IV.  .Administrative  Requirements 

I.  Background 
A.  What  Is  a  SIP? 

The  states,  under  section  110  of  the 
Act,  must  develop  air  pollution 
regulations  and  control  strategies  to 
ensure  that  state  air  quality  meets 


National  Ambient  Air  Quality  Standards 
(NAAQS)  established  by  EPA.  The  Act, 
under  section  109.  established  these 
NAAQS  which  currently  address  six 
criteria  pollutants.  These  pollutants  are: 
Carbon  monoxide,  nitrogen  dioxide, 
ozone,  lead,  particulate  matter,  and 
sulfur  dioxide. 

Each  state  must  send  these  regulations 
and  control  strategies  to  EPA  for 
approval  and  incorporation  into  the 
Federally  enforceable  SIP,  which 
protects  air  quality  and  contains 
emission  control  plans  for  NAAQS 
nonattainment  area.  These  SIPs  can  be 
extensive,  containing  state  regulations 
or  other  enforceable  documents  and 
supporting  information  such  as 
emission  inventories,  monitoring 
networks,  and  modeling 
demonstrations. 

B.  What  Is  the  Federal  Approval  Process 
for  a  SIP? 

The  states  must  formally  adopt  the 
regulations  and  control  strategies 
consistent  with  state  and  Federal  laws 
for  incorporating  the  state  regulations 
into  the  Federally  enforceable  SIP.  This 
process  generally  includes  a  public 
notice,  public  comment  period,  public 
hearing,  and  a  formal  adoption  by  a 
state-authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state  will 
send  these  provisions  to  EPA  for 
inclusion  in  the  Federally  enforceable 
SIP.  EPA  must  then  determine  the 
appropriate  Federal  action,  provide 
public  notice,  and  request  additional 
public  comment  on  the  action.  The 
possible  Federal  actions  include: 
Approval,  disapproval,  conditional 
approval  and  limited  approval/ 
disapproval.  If  adverse  comments  are 
received,  EPA  must  consider  and 
address  the  comments  before  taking 
final  action. 

EPA  incorporates  state  regulations 
and  supporting  information  (sent  under 
section  110  of  the  Act)  into  the 
Federally  approved  SIP  through  the 
approval  action.  JlPA  maintains  records 
of  all  such  SIP  actions  in  the  CFR  at 
Title  40,  Part  52,  entitled  "Approval  and 
Promulgation  of  Implementation  Plans." 
The  EPA  does  not  reproduce  the  text  of 
the  Federally  approved  state  regulations 
in  the  CFR.  they  are  "incorporated  by 
reference,"  which  means  that  the 
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spticilic  state  rugulatiuii  is  cited  in  the 
CFR  and  is  considered  a  part  of  the  CFR 
the  same  as  if  the  text  were  fully  printed 
in  the  CFR. 

C.  What  Is  Transportation  Conformity? 

Conformity  first  appeared  as  a 
requirement  in  the  Act's  1977 
amendments  (Public  Law  95-95). 
Although  the  Act  did  not  define 
conformity,  it  stated  that  no  Federal 
department  could  engage  in.  support  in 
any  way  or  provide  financial  assistance 
for.  licen.se  or  permit,  or  approve  any 
activity  which  did  not  conform  to  a  SIP 
which  has  been  approved  or 
promulgated. 

The  1990  Amendments  to  the  Act 
expanded  the  scope  and  content  of  the 
conformity  concept  by  defining 
conformity  to  a  SIP.  Section  1 76(c)  of 
the  Act  defines  conformity  as 
conformity  to  the  SIP's  purpose  of 
eliminating  or  reducing  the  severity  and 
number  of  violations  of  the  NAAQS  and 
achieving  expeditious  attainment  of 
such  standards.  Also,  the  Act  states 
"that  no  Federal  activity  will:  (1)  cause 
or  contribute  to  any  new  violation  of 
any  standard  in  any  area.  (2)  increase 
the  frequency  or  severity  of  any  existing 
violation  of  any  standard  in  any  area,  or 
(3)  delay  timely  attainment  of  any 
standard  or  any  required  interim 
emission  reductions  or  other  milestones 
in  any  area."  The  requirements  of 
section  1 76(c)  of  the  Clean  Air  Act 
apply  to  all  departments,  agencies  and 
instrumentalities  of  the  Federal 
government.  Transportation  conformity 
refers  only  to  the  conformity  of 
transportation  plans,  programs  and 
projects  that  are  funded  or  approved 
under  title  23  IJ.S.C.  or  the  Federal 
Transit  Act  (49  U.S.C.  Chapter  53). 

D  Why  Must  the  State  Submit  a 
Transportation  ilonformity  SIP? 

A  transportation  conformity  SIP  is  a 
plan  which  contains  criteria  and 
procedures  for  the  Department  of 
Transportation  (DOT).  Metropolitan 
Planning  Organizations  (MPOs),  and 
other  state  or  l<M:al  agencies  to  assess  the 
conformity  of  transportation  plans, 
programs  and  projects  to  ensure  that 
they  do  not  cause  or  contribute  to  new 
violations  of  a  NAAQS  in  the  area 
substantially  affected  by  the  project, 
increase  the  frequency  or  severity  of 
existing  violations  of  a  standard  in  such 
area  or  <lelay  timely  attainment  40  CFR 
51.390.  subpart  T  requires  states  to 
submit  a  SIP  that  establishes  criteria  for 
conformity  to  EPA.  40  CFR  Part  93. 
subpart  A.  provides  the  criteria  the  SIP 
must  meet  to  satisfy  40  CFR  51  390 

EPA  was  required  to  issue  criteria  and 
procedures  for  determining  conformity 


ol  Iranspurtdtion  plans,  programs,  and 
projects  to  a  SIP  by  section  176(c)  of  the 
Act.  The  Act  also  required_the 
procedure  to  include  a  requirement  that 
each  state  submit  a  revision  to  its  SIP 
including  conformity  criteria  and 
procedures.  EPA  published  the  first 
transportation  conformity  rule  in  the 
November  24,  1993.  Federal  Register 
(FR).  and  it  was  codified  ai  40  (  ;FR  part 
51.  subpart  T  and  40  CFR  part  93. 
subpart  A.  The  transportation 
conformity  rule  required  the  states  to 
adopt  and  submit  a  transportation 
conformity  SIP  revision  to  the 
appropriate  EPA  Regional  Office  by 
November  25,  1994.  The  State  of  North 
Carolina  submitted  a  transportation 
conformity  SIP  to  the  EPA  Region  4  on 
November  15.  1994.  EPA  did  not  take 
action  on  this  SIP  because  the  Agency 
was  in  the  process  of  revising  the 
transportation  conformity  requirements. 
EPA  revised  the  transportation 
conformity  rule  on  August  7.  1995  (60 
FR  40098).  November  14.  1995  (60  FR 
57179).  and  August  15.  1997  (62  FR 
43780).  and  codified  the  revisions  under 
40  CFR  part  51.  subpart  T  and  40  CFR 
part  93.  subpart  A—Conformity  to  State 
or  Federal  Implementation  Plans  of 
Transportation  Plans,  Programs,  and  - 
Projects  Developed,  Funded  or 
Approved  Under  Title  23  U.S.C.  of  the 
Federal  Transit  Laws  (62  FR  43780). 
EPA's  action  of  August  15.  1997. 
required  the  states  to  change  their  rules 
and  submit  a  SIP  revision  to  EPA  by 
August  15.  1998. 

States  may  choose  to  develop  in  place 
of  regulations,  a  memorandum  of 
agreement  (MOA)  which  establishes  the 
roles  and  procedures  for  transportation 
cdnformity.  The  MOA  includes  the 
detailed  consultation  procedures 
developed  for  that  particular  area.  The 
MOAs  are  enforceable  through  the 
signature  of  all  the  transportation  and 
air  quality  agencies,  including  the 
Federal  Highway  Administration. 
Federal  Transit  Administration  and  the 
Environmental  Protection  Agency. 

E.  How  Does  Transportation  Conformity 
Work'' 

The  Federal  or  state  transportation 
conformity  rule  applies  to  all  NAAQS 
nonattainment  and  maintenance  areas 
in  the  state.  The  Metropolitan  Planning 
Organizations  (MPO).  the  State 
Department  of  Transportation  (DOT)  (in 
absence  of  a  MPO),  State  and  local  Air 
Quality  Agencies  ,  U.S.  Environmental 
Protection  Agency  and  U.S.  Department 
of  Transportation  (USDOT)  are  involved 
in  the  process  of  making  conformity 
determinations.  (Conformity 
determinations  are  made  on  programs 
and  plans  such  as  transportation 


inipruvcnient  programs  I  lli'J, 
transportation  plans,  and  projects.  The 
MPOs  calculate  the  projected  emissions 
that  will  result  from  implementation  of 
the  transportation  plans  and  programs 
and  compare  those  calculated  emissions 
to  the  motor  vehicle  emissions  budget 
established  in  the  SIP.  The  calculated 
emissions  must  be  equal  to  or  smaller 
than  the  Federally  approved  motor 
vehicle  emissions  budget  in  order  for 
USDOT  to  make  a  positive  conformity 
determination  with  respect  to  the  SIP. 

II.  Approval  of  thi-  Stale  Transportation 
Conformity  Rule 

A.  What  Did  the  State  Submit? 

The  State  of  North  Carolina  chose  to 
address  the  transportation  conformity 
SIP  requirements  using  a  combination  of 
rules  and  MOAs.  All  portions  of  the 
ponformity  rule,  with  the  exception  of 
40  CFR  93.105,  were  developed  as  a 
state  rule,  applicable  to  all  areas  subject 
to  conformity  in  the  state.  For  the 
consultation  procedures  in  40  CFR 
93.105.  the  state  chose  to  develop  a 
MOA  for  each  individual 
nonattainment/maintenance  area.  On 
April  13.  1998.  the  State  of  North 
Carolina,  through  the  Department  of 
Environment  and  Natural  Resources 
(DENR),  submitted  the  rules  for 
transportation  conformity.  The 
consultation  procedures  for  individual 
MOAs  were  not  included  with  this 
submittal.  The  Environmental 
Management  Commission  (EMC)  of 
North  Carolina  amended  North  Carolina 
Air  Quality  rules  t(}  adopt  revisions  to 
ISA  NCAC  2D  .2000.  Transportation 
Conformity.  [Authority  G.S.  150B- 
21.19).  DENR  gave  notice  of  rule-making 
proceedings  to  the  public  on  April  15. 
1998,  Notice  of  text  on  August  3.  1998 
and  hearing  on  August  20.  1998.  The 
agency  adopted  the  revisions  on  October 
10.  1998.  effective  on  April  1,  1999. 
MOAs  for  Greensboro,  High  Point. 
Durham.  Raleigh  (CAMPO),  Durham- 
Chapel  Hill  (DCHC),  and  Winston-Salem 
were  signed  by  all  parties  and  submitted 
to  EPA  for  approval  into  the  SIP  on  )uly 
19.  2002.  To  fully  meet  the  requirements 
of  the  Transportation  Conformity  Rule, 
the  Mecklenburg-Union  interagency 
consultation  agreement  will  need  to  be 
submitted  as  a  revision  to  the  SIP.  A 
separate  action  to  approve  that  MOA 
will  be  taken  once  the  state  submits  it 
to  EPA. 

B.  IV/yjf  Is  EPA  Approving  Today  and 
Why? 

EPA  is  approving  the  North  Carolina 
transportation  conformity  rule 
submitted  to  the  EPA  Region  office  on 
April  13.  1999  by  the  Director  of  the 
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North  Carolina  DENR.  One  exception  is 
the  approval  of  state  regulation  .2003. 
which  is  the  only  portion  of  the  state 
rule  that  will  not  be  approved  in  today's 
action.  State  regulation  .2003  requires 
compliance  with  40  CFR  93.104  of  the 
conformity  rule  The  state  adopted  this 
provision  prior  to  EPA's  rulemaking 
change  to  40  CFR  93  104(e).  The  August 
2002,  rulemaking  changes  the  starting 
point  for  eighteen  month  clocks  that  are 
currently  running  U>t  areas  with  initial 
SIP  submissions,  so  that  these  areas  are 
given  the  full  eighteen  months  after 
EPA's  adequac  \  finding  to  determine 
conformity  to  their  ,SIPs  In  other  words. 
in  areas  where  a  SIP  has  been  submitted 
and  EPA  is  currently  reviewing  it  for 
adequacy,  the  eighteen-month  clock 
required  by  40  CFR  93.104(e)  (2)  will 
now  not  start  until  the  effective  date  of 
our  adequacy  finding.  For  areas  that 
have  submitted  initial  SIPs  that  EPA  has 
already  found  adf^quatc  and  to  which 
conformity  has  not  yet  been  determined, 
the  August  rule  restarts  the  eighteen- 
month  clock  from  the  effective  date  of 
EPA's  positive  adequacy  finding  For 
more  information  on  the  eighteen- 
month  conformity  requirement  for 
initial  SIP  submissions  see  the  August  6, 
2002  final  rule  (67  FR  50808). 

EPA  has  evaluated  this  SIP  revision 
and  the  seven  MOAs  and  has 
determined  that  the  SEP  requirements  of 
the  Federal  transportation  conformity 
rule  as  described  in  40  CFR  part  .SI . 
subpart  T  and  40  CFR  part  93.  subpart 
A  have  been  met.  The  North  Carolina 
DENR  has  satisfied  participation  and 
comprehensive  interagency  consultation 
requirements  due  to  the  adoption  of  the 
SIP  and  MOAs  at  the  local  level. 
Therefore.  EPA  is  approving  this 
revision  to  the  North  Carolina  SIP. 

C.  How  Did  the  State  Satisfy  the 
Interagency  Consultation  Process  (40 
CFR  93.105)? 

EPA's  rule  requires  the  states  to 
develop  their  own  processes  and 
procedures  for  interagency  consultation 
among  the  Federal,  state,  and  local 
agencies  and  resolution  of  conflicts, 
meet^g  the  criteria  in  40  CFR  93.105. 
The  SIP  revision  must  include  the 
process  and  procedures  to  be  followed 
by  the  MPCl  State  DOT,  Federal 
Highway  Administration  (FHWA). 
Federal  Transit  Administration  (FTA), 
the  state  and  local  air  quality  agencies 
and  EPA  before  making  conformity 
determinations.  The  transportation 
conformity  SIP  revision  must  include 
processes  and  procedures  for  the  state 
and  local  air  quality  agencies  and  EPA 
to  coordinate  the  development  of 
applicable  SIPS  with  MPOs.  states 
DOTs,  FHWA  and  FTA. 


The  State  of  North  Carolina  developed 
its  consultation  rule  based  on  the 
elements  contained  in  40  CFR  93.105, 
and  includejl  it  in  the  MOAs.  As  a  first 
step,  the  State  worked  with  each  of  the 
MPOs  through  existing  monthly 
statewide  interagency  committee 
meetings  The  interagency  committee 
includes  representatives  from  the  state 
air  quality  agencv-DENR,  NCDOT, 
FH\VA-NC  Division.  FTA-Region  4, 
EPA  Region  4.  Capital  Area  MPO, 
Mecklenburg-Union  MPO,  Greensboro 
MPO.  Gaston  MPO.  Winston-Salem 
MPO.  Durham  MPO.  High  Point  MPO. 
and  the  Mecklenburg  County 
Department  of  Environmental 
Protection.  The  interagency  committee 
met  regularly  and  drafted  the 
consultation  rules  considering  elements 
in  40  CFR  93.105.  and  integrated  the- 
local  transportation  planning  and  local 
and  state  SIP  processing  procedures  and 
processes  into  the  consultation  MOAs 
for  each  nonattainment/maintenance 
area.  The  consultation  process 
developed  in  these  MOAs  are  unique  to 
the  State  of  North  Carolina.  The  MOA's 
are  enforceable  against  the  parties  by 
their  signed  consent  in  the  MOA. 

m.  Final  Action 

EPA  IS  approving  the  aforementioned 
changes  to  the  SIP,  with  one  exception 
o  section  .2003  which  requires  the  state 
comply  with  outdated  conformity  rule 
trigger  provisions.  Because  the  state 
adopted  this  regulation  prior  to  EPA's 
rulemaking  amending  40  CFR  93.104(e), 
this  action  approves  state  regulation 
.2003  with  the  exception  of  its  reference 
to  40  CFR  93.104(e).  All  other  revisions 
are  consistent  with  Clean  Air  Act  and 
EPA  regulatory  requirements.  In 
addition,  EPA  is  approving  the 
aforementioned  seven  MOA's. 

The  EPA  IS  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  m  tht  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  Febru£ir>'  25,  2003 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
January  27.  2003. 

Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule.  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 


If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  February 
25,  2003  and  no  further  action  will  be 
taken  on  the  proposed  rule. 

I\    .Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-1). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.' November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 


'H'»H«) 


t.ii.ral   Kt'uisi'i    Vol.  67.  No.  249 /Friday,  December  27.  2002 /Rules 


ami 


ami  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
tr)  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq..  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 


generally  pruviaes  mat  oelure  a  ruio 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  tn  puhlication  of  the  rule  in 
the  Fedi  i.il  Kimsier  A  major  rule 
cannot  taKi^  ellect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  25, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 


I  isl  i)t  Sub|»*<  ts  m  4(1  (  ^  K  F'.irl  51 
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pollution  control.  C>arbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  Or:lob.?r  21.  2002. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator.  Region  4. 

40  CFR  Part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  lor  citation  for  part 
52  continues  to  read  as  follows: 

.^uthorifv:  42  I!  S  C  7401  et  ^rq. 

Subpart  II — North  Carolina 

2.  Section  52.1770  is  amended: 

a.  In  paragraph  (c).  Table  1  is 
amended  under  subchapter  2D  by 
adding  in  numerical  order  a  new  section 
"2000  Transportation  Conformity". 

b.  Bv  adding  and  reserving  paragraph 
(d). 

c.  By  adding  a  new  paragraph  (e). 
The  additions  read  as  follows: 

§52  1770     Identification  of  plan 


(C)*     *     * 


Table  1  .—EPA  Approved  North  Carolina  Regulations 


State  citation 


Title/subject 


State  effective 
date 


EPA  approval 
date 


Comments 


Subctiapter  2D  Air  Pollution  Control  Requirements 


Section  2000  Transportation  Conformity 

Sect    2001  Purpose.  Scope  and  Applicabiltty  04/01/99 

Sect    2002  Definitions    ^ 04/01/99 

Sect    2003 Transportation  Conformity  Determination  .....'r..,.  04/01/99 

Sect    2004  Determining  transportation  Related  Emissions  ..  04/01/99 

Sect    2005  Memorandum  of  Agreement  04/01/99 


12/27/02 

12/27/02 

12/27/02  Except  for  ttie  incorporation  by 
reference  of  40  CFR  93  104(e) 
of  the  Transportation  Con- 
formity Rule. 

12/27/02 

12/27/02 


(d)  [Reserved] 

(e)  EPA  Approved  North  Carolina  Non-regulatory  Provisions. 


EPA  Approved  North  Carolina  Non-regulatory  Provisions 


Provision 

State  effective 
date 

EPA  approval 
date 

Federal  Register  citation 

Capital    Area.    Nortti    Carolina    Interagency    Transportation    Conformity 

1/01/02 

12/27/02 

(insert    FR    page    citation    from 

Menrwrandum  of  Agreement. 

publication  date] 

Durham-Cfiapel  Hill  Interagency  Transportation  Conformity  Memorandum 

1/01/02 

12/27/02 

(insert    FR    page    citation    from 

of  Agreement 

publication  date] 

WinstonSalem   Interagency  Transportation  Conformity  Memorandum  of 

1/01/02 

12/27/02 

[insert    FR    page    citation    from 

Agreement 

publication  date] 

High  Point  Interagency  Transportation  Conformity  Memorandum  of  Agree- 

1/01/02 

12/27/02 

[insert    FR    page    citation    from 

ment 

publication  date) 

Federal  Register    \(il    67,  No.  249 /Friday,  December  27,  2002 /Rules  and  Regulations 


-898' 


EPA  APPROVED  NORTH  CAROLINA  NON-REGULATORY  PROVISIONS— Continued 


Provision 


■   State  effective 
date 


Greenstxjro    Interagency    Transportation    Conformity    Memorandum    of 

Agreement 
Gaston     North    Carolina    Interagency    Transportation    Contormity    Memo- 
randum ot  Agreement 


1/01/02 

^/o^/02 


EPA  approval 
date 


Federal  Register  citation 


-4- 


12/27/02 
12/27/02 


[insert    FR    page    citation    from 

publication  date] 
[insert    FR    page    citation    from 

put}lication  date] 


(FR  Doc.  02-32549  Filed  12-26-02;  8:45  «m] 

BILLING  CODE  6560  50  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NC-94: 100-200305;  FRL-7429-7] 

Approval  and  Promulgation  of 
Implementation  Plans:  North  Carolina: 
Nitrogen  Oxides  Budget  and 
Allowance  Trading  Program 

agency:  Km  ironmental  Protection 
.\ii>'in:\  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  EPA  is  approving  a  State 

liiiplcnu'iitation  Plan  (SIP)  revision 
submitted  by  the  State  of  North 

Carolina,  through  the  North  Carolina 
Departmpnt  nj  Km  ironmental  and 
Natural  Ki'^(iur(  t-^  sNC.DENR).  on 
September  Ih.iOOl    This  revision  was 
submitted  in  response  to  the  EPA's 
regulation  entitled.  "Finding  of 
Significant  Contribution  and 
Kulemal«.ing  for  Certain  States  in  the 
I  )zone  Transport  Assessment  Croup 
Region  for  Purposes  of  Reducing 
Keginnal  Transport  of  Ozone," 
otherwise  known  as  the  NO\  SIP  Call. 
rhis  revision  establishes  and  requires  a 
nitrogen  oxides  (NOx)  allowance  trading 
program  for  large  electric  generating  and 
industrial  units;  and  reductions  from 
internal  combustion  engines  beginning 
in  2004.  On  December  26,  2000.  EPA 
rletermined  that  North  Carolina  had 
failed  to  submit  a  SIP  in  response  to  the 
NOx  SIP  Call,  thus  starting  a  18  month 
clock  for  the  mandatory  imposition  of 
sanctions  and  the  obligation  for  EPA  to 
promulgdtp  a  Federal  Implementation 
Plan  ipiP:  within  2A  months  On 
September  18,  2001.  North  Carolina 
submitted  a  NOx  SIP  that  was 
automatically  deemed  complete  on 
Marrh  18.  2002,  stopping  the  sanctums 
( lock  Through  this  Federal  Register 
notice,  both  the  sanctions  clock  and 
KPA's  FIP  obligation  are  terminated 

Separately  a  vehicle  inspection  and 
maintenance  program  (I/M)  achieving 
.\(3x  reductions  has  been  approveci  The 
NC  NOx  SIP  includes  a  budget 
demonstration  and  initial  source 


allocations  that  demonstrate  that  North 
Carolina  will  achieve  the  required  NOx 
emission  reductions  in  accordance  with 
the  timelines  set  forth  in  EPA's  NOx  Slf" 
Call  The  intended  effect  of  this  SIP 
revision  is  to  reduce  emissions  of  NOx 
in  order  to  help  areas  in  the  Eastern 
United  States  attain  the  national 
ambient  air  quality  standard  for  ozone. 
EPA  proposed  approval  of  this  rule  on 
June  24,  2002,  (67  FR  42519)  and 
received  no  adverse  comments. 
Therefore,  EPA  is  approving  North 
Carolina  s  NO\  reduction  and  trading 
program  because  it  meets  the 
requirements  of  the  Phase  1  and  Phase 
II  NOx  SIP  Call  that  will  significantly 
reduce  ozone  transport  in  the  eastern 
llnited  States. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  lanuary  27,  2003. 
ADDRESSES:  All  comments  should  be 
address«>d  to:  Randy  Terry  at  the  EPA, 
Region  4  .\u  Planning  Branch,  61 
Forsyth  Street,  S\V.,  Atlanta,  Georgia 
30303-8960. 

Copies  of  documents  relative  to  this 
action  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours: 

Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsvth  Street,  SW.,  Atlanta,  Georgia 
30303-8960. 
North  Carolina  Department  of 
Environment  and  Natural  Resources, 
.512  North  Salisbury  Street,  Raleigh, 
North  Carolina  27604 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Randy  Terry.  Regulatory  Development 
Section.  Air  Planning  Branch,  Air. 
Pesticides  and  Toxics  Management 
Division.  Region  4.  Environmental 
Protection  Agencv,  .Atlanta  Federal 
Center,  61  Forsvth  Street,  SW,,  Atlanta, 
Georgia  30303-8960  The  telephone 
number  is  (404)  562-9032.  Mr.  Terry 
can  also  be  reached  via  electronic  mail 
at  tprn-  rand\-<Stepa  gov 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  18,  2001,  the  North 
Carolina  Department  of  Enviroiunental 
and  Natural  Resources  (NCDENR) 
submitted  a  revision  to  its  SIP  to  meet 
the  requirements  of  the  N0\  SIP  Call, 


The  revision  consisted  of  the  adoption 
of  a  new  chapter,  NCAC  2D  .1400 
Nitrogen  Oxides  Emissions  containing 
thirteen  new  regulations:  .1401 
Definitions,  .1402  Applicability,  .1403 
Compliance  Schedules,  .1404 
Recordkeeping.  Reporting,  Monitoring, 
.1409  Stationeiry  Internal  Combustion 
Engines,  .1416  Emission  Allocations  for 
Utility  Companies,  .1417  Emission 
Allocations  for  Large  Combustion 
Sources,  .1418  New  Electric  Generating 
Units,  Large  Boilers,  and  Large  I/C 
Engines,  .1419  Nitrogen  Oxide  Budget 
Trading  Program,  .1420  Periodic  Review 
and  Reallocations,  .1421  Allocation  for 
New  Growth  of  Major  Point  Sources, 
.1422  Compliance  Supplement  Pool  and 
Early  Emission  Reduction  Credits,  and 
.1423  Large  Internal  Combustion 
Engines.  On  June  24,  2002,  (67  FR 
42519)  EPA  published  a  notice  of 
proposed  rulemaking  (NPR)  to  approve 
the  September  18,  2001,  SIP  revision. 
That  NPR  provided  for  a  public 
comment  period  ending  on  July  24, 
2002.  A  detailed  description  of  this  SIP 
revision  and  EPA's  rationale  for 
approving  it  was  provided  in  the 
proposed  notice  and  will  not  be  restated 
here.  No  significant  or  adverse 
comments  were  received  on  EPA's 
proposal.  Within  the  June  24,  2002, 
NPR,  EPA  explained  that  the  North 
Carolina  NOx  Call  Rule  could  not 
receive  final  approval  until  North 
Carolina  had  submitted  and  received 
full  approval  of  their  I/M  regulations. 
North  Carolina  submitted  these 
regulations  to  EPA  on  August  7.  2002. 
A  direct  final  notice  approving  these 
regulations  was  published  on  October 
30,  2002,  (67  FR  66096)  and  no  adverse 
comments  were  received.  The  approval 
of  these  regulations  is  therefore  effective 
on  December  30,  2002,  as  stated  in  the 
direct  final  approval. 

II.  Final  .Action 

EPA  is  approving  North  Carolina's  SIP 
revision  including  its  NOx  Reduction 
and  Trading  Program  and  Internal 
Combustion  engine  rule,  which  was 
submitted  nn  September  18,  2001.  EPA 
find-  'he,:  N   rth  Carolina's  submittal  is 
*  :;;\  d(  ;  f!  veable  because  it  meets  the 
requirements  of  the  NOx  SIP  Call. 
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III.  Administrativt;  K(;quiitiiu.iit<> 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  sub)€H:t  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subjecrt  to  Executive  Order  1321 1, 
"Actions  Concerning  Regulations  That 
.Significantly  Affe<;t  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  .state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  bt^cause  it  will  not  have  a 
substantial  direct  effect  on  one  or  mf)re 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  bfjtween  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"I*rotection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997),  " 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 


standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  ot 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  approval  of 
the  North  Carolina  NOx  Reduction  and 
Trading  Program  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.]. 

The  Congressional  Review  Act.  5 
use.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  un'il  r^n  li.n-  .<fu>r  it 
is  published  in  the  Fi  lii  r  .il  Ki^isi.  [ 
This  action  is  not  a  '  iiidjur  rule    a^ 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  25, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2)  ) 

List  of  Sul»i«'i  ts  111  41)  (  \  K  Cut  ■>.: 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  Dec  ember  2.  2002. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 

40  CFR  part  52  is  amended  as  follows: 


PART  52-"[AMENDEDl 

1.  Iho  dulhunty  citation  for  part  52 
continues  to  read  as  follows: 

.Authority:  42  VSC.  7401  ft  seq. 
Subpart  II — Nortti  Carolina 

2.  In  ^52.1770  paragraph  (b)  is 
revised  and  paragraph  (c)  is  amended: 

a.  In  table  one.  under  subchapter  2D 
by  adding,  in  numerical  order,  a  new 
entry  for  "Section  .1400  Nitrogen 
Oxides  Emissions." 

b.  Under  section  .1400  by  adding,  in 
numerical  order,  for  new  entries 
"1401".  "1402".  ".1403",  ".1404". 
"1409",  "1416".  ".1417".  ".1418". 
"1419",  ".1420".  "1421",  ".1422",  and 
"1423". 

The  revised  and  added  material  is  set 
forth  as  follows: 


k'i?  y 


Identification  of  plan 


(b)  Incorporation  by  reference. 

(1)  Material  listed  in  paragraphs  (c) 
and  (d)  of  this  section  with  an  EPA 
approval  date  prior  to  December  1. 
2002.  was  approved  for  incorporation  by 
reference  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51,  Material  is 
incorporated  as  it  exists  on  the  date  of 
the  approval,  and  notice  of  any  change 
in  the  material  will  be  published  in  the 
Federal  Kcyister.  Entries  in  paragraphs 
(c)  anti  ivi;  ..l  ihis  section  with  EPA 
approval  dates  after  December  1,  2002. 
will  be  incorporated  by  reference  in  the 
next  update  to  the  SIP  compilation. 

(2)  EPA  Region  4  certifies  that  the 
rules/regulations  provided  by  EPA  in 
the  SIP  compilation  at  the  addresses  in 
paragraph  (b)(3)  of  this  section  are  an 
exact  duplicate  of  the  officially 
promulgated  State  rules/regulations 
which  bave  been  approved  as  part  of  the 
State  implementation  plan  as  of 
December  1,  2002. 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  Region  4  EPA  Office  at 
61  Forsyth  Street,  SW.,  Atlanta,  GA 
30303;  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC;  or  at  the  EPA,  Air 
and  Radiation  Docket  and  Information 
Center,  Room  B-108,  1301  Constitution 
Avenue,  (Mail  Code  6102T)  NW.. 
Washington.  DC  20460. 
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Table  1— EPA  app^c .e"  Nor'-h  Carolina  Regulations 


State  citation 


Title/subject 


State  effective 
date 


EPA  approval 
date 


Subcfiapter  2D 


Air  Pollution  Control  Requirements  2D 


Comments 


Section   1400 


Nitrogen  Oxides  Emissions 


Sect    1401  Definitions  

Sect    1402 Applicability  

Sect    1403 Compliance  Scheoules  

Sect   .1404 Recordkeeping   Reporting, 

Monitoring 

Sect    1409 Staiionany  Iniernal  Combus- 
tion Engines 

Sect.   1416 Emission  Allocations  for  Utility 

Companies 

Sect.  .1417 Emission  Allocations  'o'  ;d'ge 

Combustion  Sources 

Sect.   1418 New  Electric  Generating 

Units  Large  Boilers  ana 
Large  l.'C  Engines 

Sect.  .1419 Nitrogen  Oxide  Budget  ^raa- 

inq  Program 

Sect.  .1420 Periodic  Review  anci  Re 

allocations 

Sect.  -1421  Allocation  for  New  Growiti  of 

f^ajor  Point  Sources 

Sect.  .1422 Compliance  Supplement  Pool 

and  Early  Emission  Reduc- 
tion Credits. 

Sect.  .1423 Large  Internal  Combustion 

Engines. 


7/15/02 
7/15/02 
7/15/02 
7/15'02 

[Insert  FR  citation] 
[Insert  FR  citation] 
[Insert  FR  citation] 
[Insert  FR  citation] 

7/15/02 

[Insert  FR  citation] 

7/15/02 

[Insert  FR  citation] 

7/15/02 

[Insen  FR  citation] 

7/15/02 

[Insert  FR  citation] 

7/15/02 

[Insert  FR  citation] 

7/15/02 

[Insert  FR  citation] 

7/15/02 

[Insert  FR  citation] 

7/15/02 

[Insert  FR  citation] 

7/15/02    [Insert  FR  citation]. 
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BILLING   CODE    656L.    Sf.   P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

45  CFR  Pan  4 

Service  of  Process:  Amendment  for 
Materials  Related  to  Petitions  Under 
the  National  Vaccine  Injury 
Compensation  Program 

agency:  iitutli  Resources  and  Services 
Administration,  HHS. 
ACTION:  Final  rule. 

SUMMARY:  Current  regulations  regarding 
•  i\  i(  f  (if  legal  process  provide  that  all 
service  of  process  relating  to  petitions 
for  compensation  under  the  National 
\accine  Injury  Compensation  Program 
(VICP)  are  to  be  sent  to  the  Director, 
Bureau  of  Health  Professions  (BHPr), 
M'  .'.hh  Resources  and  Services 
Aiiii.iiii-^tration  fHRS,-\!   Berause  the 


Acting  Administrator,  HRSA  has 
recently  reestablished  the  Division  of 
Vaccine  Injury  Compensation  (DVIC) 
within  the  Office  of  Special  Programs 
(OSP),  this  final  rule  amends  the 
regulations  regarding  service  of  process 
to  provide  that  all  petitions  for 
compensation  under  the  VICP  are  to  be 
sent  to  the  Director,  Division  of  Vaccine 
Injury  Compensation,  Office  of  Special 
Programs.  Health  Resources  and 
Services  Administration.  This 
amendment  is  purely  technical. 

DATES:  This  regulation  is  effective  on 

laiiuarv  27.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Balbier.  Jr.,  Director,  DVIC, 
OSP.  HRSA,  4350  East  West  Highway. 
10th  Floor,  Bethesda.  Maryland  20814; 
telephone  number:  (301)  443-6593.  For 
information  about  how  to  file  petitions 
for  compensation,  contact  the  Clerk, 
United  States  Court  of  Federal  Claims, 
717  Madison  Place,  N.W.,  Washington, 
DC.  20005,  telephone  number:  (202) 
2ig-qfiS7 

SUPPLEMENTARY  INFORMATION:  45  CFR 
4.6  provides  that  service  of  the 
Secretary's  copies  of  petitions  for 


compensation  under  the  VICP  and  of 
related  filings  are  to  be  served  upon  the 
Director.  BHPr,  which  until  October  15. 
2001.  included  DVIC.  DVIC  administers 
all  of  the  statutory  authorities  of  the 
Secretary  related  to  the  operation  of  the 
VICP.  On  October  15,  2001,  the  Acting 
Acir-     :    "^      •   HRSA.  published  in  the 
Federal  Register  a  "Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  (66  FR 
52421),  "  which  set  forth  organizational 
changes  within  BHPr  and  other 
organizations  within  HRSA.  Included 
among  those  changes  was  the 
reorganization  of  DVIC  from  BHPr  into 
OSP,  HRSA. 

Because  DVIC  has  been  reorganized 
ft-om  BHPr  to  OSP  within  HRSA,  the 
Secretan.'  is  amending  the  regulations 
governing  ser\^ice  of  process  of  materials 
relating  to  petitions  under  the  VICP  to 
reflect  the  appropriate  addressee  for 
proper  service  of  such  materials. 

Tustifiration  for  Omittinc  \nfirp  of 
Proposed  Rulemakint 

This  amendment  to  45  CFR  4.6  is  a 
technical  amendment  to  reflect  a 
reorganization  of  HRSA.  Since  this  is  a 
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technical  amendment,  related  solely  to 
internal  Departmental  management,  the 
Secretary  has  determined,  under  5 
U.S.C.  553  and  departmental  policy, 
that  it  is  unnecessary  to  follow  proposed 
rulemaking  procedures. 


(  iinimiH 


.iihI  Kt"^til<ilii[\   Impact 


Executive  Order  128bb  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  rulemaking  is  necessary,  to  select 
regulatory'  approaches  that  provide  the 
;ieatest  net  benefits  (including  potential 
ticonomic,  environmental,  public  health, 
safety  distributive  and  equity  effects),  in 
addition,  under  the  Regulatory 
Flexibility  Act  (RFA),  if  a  rule  has  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  the 
Secretary  must  specifically  consider  the 
economic  effect  of  a  rule  on  small 
entities  and  analyze  regulatory  options 
that  could  lessen  the  impact  of  the  rule. 

Executive  Order  12866  requires  that 
all  regulations  reflect  consideration  of 
alternatives,  of  costs,  of  benefits,  of 
incentives,  of  equity,  and  of  available 
information.  Regulations  must  meet 
certain  standards,  such  as  avoiding  an 
unnecessary  burden.  Regulations  which 
are  "significant"  because  of  cost, 
adverse  effects  on  the  economy, 
inconsistency  with  other  agency  actions, 
effects  on  the  budget,  or  novel  legal  or 
policy  issues,  require  special  analysis. 

The  Secretary  nas  determined  that  no 
resources  are  required  to  implement  the 
requirements  in  this  rule.  Therefore,  in 
accordance  with  the  RFA  of  1980,  and 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 
which  amended  the  RFA,  the  Secretary 
certifies  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  Secretary 
has  also  determined  that  this  final  rule 
does  not  meet  the  criteria  for  a  major 
rule  as  defined  by  Executive  Order 
12866  and  would  have  no  major  effect 
on  the  economy  or  Federal 
expenditures. 

The  Secretary  has  further  determined 
that  the  rule  is  not  a  "major  rule"  within 
the  meaning  of  the  statute  providing  for 
Congressional  review  of  agency 
rulemaking.  5  U.S.C.  801.  Major  rules 
are  those  that  impose  a  cost  on  the 
economy  of  $100  million  or  mere  a  year 
or  have  certain  other  economic  impacts. 
Similarly,  it  will  not  have  effects  on 
State,  local,  and  tribal  governments  and 
on  the  private  s€)ctor  such  as  to  require 
consultation  under  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Paperwork  Reduciion  Act  of  1995 

This  regulation  is  not  subject  to  the 
Paperwork  Reduction  Act  because  it 


deals  solely  with  internal  management 
of  the  Department  of  Health  and  Human 
.Services. 

I  isl  ol  Subjects  in  45  CFR  Part  4 

Courts,  vaccine  injury  petitions. 

Dated:  NovHinber  29,  2002. 
Elizalieth  M.  Duke. 

Administrator.  Health  Resoun:es  and  Services 
Administration. 

Approved:  U«(:ember  16,  2002. 
Tommy  G.  Thompson, 
Srcretnr}'. 

Accordingly,  45  CFR  part  4  is 
amended  as  set  forth  below: 

PART  4   -SERVICE  OF  PROCESS 

1.  The  authority  citation  for  45  CFR 
part  4  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  42  U.S.C.  .lOOaa- 
1  I 

2.  Section  4.6  is  revised  to  read  as 

follow^ 

§4  6  Materials  related  to  petitions  unaer 
the  National  Vaccine  Iniury  Compensation 
Pfogram. 

Notwithstanding  the  provisions  of 
t}§4.1,  4.2.  and  4.3,  service  of  the 
Secretary's  copies  of  petitions  for 
compensation  under  the  VICP  and  of 
related  filings,  by  mail,  shall  be  served 
upon  the  Director,  Division  of  Vaccine 
Injury  Compensation,  Office  of  Special 
Programs,  Health  Resources  and 
Services  Administration  5600  Fishers 
Lane,  Parklawn  Building,  Room  16C-17. 
Rockville,  Maryland  20857.  or  in 
person,  shall  be  served  upon  the 
Director.  Division  of  Vaccine  Injury 
Compensation.  Office  of  Special 
Programs.  Health  Resources  and 
Services  Administration,  4350  East  West 
Highway,  10th  Floor,  Bethesda, 
Maryland  20814. 

UK  U(K    ():;-:i2(.;U)  Kiied  12-26-02:  8:45  ami 
pii )  iNr.  ronF  4ifi'i  11  p 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docket  No.  021219321-2321    01    ID 

1?0902A1 

RiN  0b4a    AQ39 

Atlantic  Highly  Migratory  Species: 
Commercial  Shark  Management 
Measures 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


action:  Emergency  rule;  request  for 
I  (tiuiaents;  fishing  season  notification. 

SUMMARY:  NMFS  issues  an  emergency 
rule  to:  establish  the  commercial  annual 
quotas  for  ridgeback  and  non-ridgeback 
large  coastal  sharks  (LCS)  at  783  metric 
tons  (mt)  dressed  weight  (dw)  and  931 
mt  dw.  respectively:  establish  the 
commercial  annual  quota  for  small 
coastal  sharks  (SCS)  at  326  mt  dw;  and 
suspend  the  regulation  regarding  the 
commercial  ridgeback  LCS  minimum 
size.  These  regulations  are  necessary  to 
ensure  that  the  regulations  in  force  are 
based  on  the  best  available  science.  In 
addition,  as  of  January  1.  2003, 
regulations  on  season-specific  quota 
adjustments  and  counting  dead  discards 
and  state  landings  after  a  Federal 
closure  against  the  commercial  quotas 
will  go  into  effect.  At  least  one  public 
hearing  on  this  emergency  rule  will  be 
held  during  the  public  comment  period 
and  will  he  announced  in  a  separate 
Federal  Register  document.  NMF.S  also 
notifies  eligible  participants  of  the 
opening  and  closing  dates  for  the 
Atlantic  LCS.  SCS,  pelagic  shark,  blue 
shark,  and  porbeagle  shark  fishing 
seasons. 

DATES:  This  emergency  rule  is  effective 
as  of  12:01  a.m..  local  time,  on 
December  31.  2002.  through  June  30. 
2003. 

The  fishery  opening  for  ridgeback  LCS 
is  effective  January  1.  2003,  through 
11:30  p.m.,  local  time,  April  15,  2003. 
The  ridgeback  LCS  closure  is  effective 
from  11:30  p.m..  local  time.  April  15, 
2003.  through  June  30.  2003. 

The  fishery  opening  for  non-ridgeback 
LCS  is  effective  January  1,  2003.  through 
11:30  p.m..  local  time.  May  15,  2003. 
The  non-ridgeback  LCS  closure  is 
effective  from  11:30  p.m..  local  time. 
May  15,  2003.  through  June  30,  2003. 

The  fishery  opening  for  SCS,  pelagic 
sharks,  blue  sharks,  and  porbeagle 
sharks  is  effective  January  1,  2003, 
through  June  30,  2003,  unless  otherwise 
modified  or  superseded  through 
publication  of  a  closure  notice  in  the 
Federal  Kii;ister. 

CommtMiis  on  the  emergency  rule 
must  b<;  nxieived  no  later  than  5  p.m.  on 
February  14.  2003. 

ADDRESSES:  Written  comments  on  this 
emergency  rule  must  be  mailed  to 
Christopher  Rogers,  Chief,  NMFS  Highly 
Migratory  Species  Management 
Division,  1315  East-West  Highway. 
Silver  Spring.  MD  20910;  or  faxed  to 
301-713-1917.  Comments  will  not  be 
accepted  if  submitted  via  email  or  the 
Internet.  Copies  of  the  Environmental 
Assessment  and  Regulatory  Impact 
Review  prepared  for  this  emergency  rule 
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mav  be  obtaini'il  frmn  kar\  1  Hrcwster- 
Cit'isz  at  the  same  dddrHs-  or  iii.i\  he 
obtained  on  the  web  at  http:// 
uifiv  ninfs  nnaa  Qov'sfa/hmspe  html 

FOR  FURTHER  INFORMATION  CONTACT: 

Karv!  Brewster-Geisz  at  301-713-2347. 

SUPPLEMENTARY  INFORMATION:  The 
Atlantic  shark  fisheries  are  managed 
under  the  authoritv  of  the  Magnuson- 
Stevens  Fishery-  Conser\  ation  and 
Management  Act.  The  Fishery 
Management  Plan  for  Atlantic  Tunas. 
Swordfish  and  Sharks  (HMS  FMP)  is 
implemented  by  regulations  at  50  CFR 
part  635. 

Since  1997,  NMFS  has  been  sued 
numerous  times  regarding  shark 
management  measures.  These  lawsuits 
have  come  from  a  variety  of  user  groups 
including  commercial  fishermen, 
recreational  fishermen,  and 
environmentalists.  In  December  2000. 
NMFS  settled  two  lawsuits  with 
commercial  fishermen.  The  court- 
approved  settlement  agreement 
included,  among  other  things, 
independent  peer-reviews  of  the  1998 
and  the  new  2002  LCS  stock 
assessments  and  a  commitment  to 
maintain  the  LCS  and  SCS  quotas  at 
1997  levels  pending  the  new  2002 
assessments.  The  settlement  agreement 
did  not  address  any  regulations  affecting 
the  pelagic  shark,  prohibited  species,  or 
recreational  shark  fisheries. 

NMFS  received  the  results  of  the 
complete  peer  reviews  of  the  1998  LCS 
stock  assessment  in  October  2001.  After 
reviewing  all  peer  reviews  of  the  1998 
LCS  stock  assessment,  NMFS 
determined  that  the  projections  of  the 
models  used  in  the  1998  LCS  stock 
assessment  no  longer  constituted  the 
best  available  science.  Thus,  a  number 
of  management  measures  in  the  1999 
HMS  FMP  were  no  longer  appropriate. 
As  a  result,  NMFS  published  an 
emergency  rule  on  December  28,  2001 
(66  FR  67118;  extended  67  FR  37354, 
May  29,  2002),  that  implemented 
management  measures  based  on  the  best 
available  science  at  that  time:  a 
combination  of  landings,  discards,  and 
biological  data;  catch  rates;  the  1996 
LCS  stock  assessment;  and  the  peer 
reviews.  The  December  2001  emergency 
rule  was  designed  to  maintain  the  status 
of  LCS  and  SCS  pending  new  stock 
assessments.  In  the  December  2001 
emergency  rule.  NMFS  made  a 
commitment  to  re-evaluate  the 
management  measures  promulgated  in 
that  emergency  rule  based  on  the  new 
stock  assessments  before  any  of  these 
measures  would  be  re-implemented. 
The  December  2001  emergency  rule 
expires  on  December  30,  2002. 


Since  publication  of  tht-  D-';  .  mber 
2001  emergency  rule.  .\Mi  s  firt^ 
received  several  new  stock  assessments. 
On  May  8.  2002.  NMFS  announced  the 
availability  of  the  first  SCS  stock 
assessment  since  1992  (67  FR  30879). 
The  Mote  Marine  Laboratory  and  the 
University  of  Florida  provided  NMFS 
with  another  SCS  stock  assessment  in 
August  2002.  Both  these  stock 
assessments  indicate  that  overfishing  is 
occurring  on  finetooth  sharks.  The  three 
other  species  in  the  SCS  complex 
(Atlantic  sharpnose.  bonnethead,  and 
blacknose)  are  not  overfished  and 
overfishing  is  not  occurring.  Because 
many  management  measures  for  sharks 
are  interrelated.  NMFS  commenced  SCS 
rulemaking  once  the  LCS  assessment 
was  complete. 

On  October  17,  2002,  NMFS 
announcedthe  availability  of  the  LCS 
stock  assessment  (67  FR  64098),  which 
currently  constitutes  the  best  available 
science  ifor  LCS.  The  results  of  this  stock 
assessment  indicate  that  the  LCS  - 

complex  is  still  overfished  and 
overfishing  is  occurring;  that  sandbar 
sharks  are  no  longer  overfished  and  that 
overfishing  is  still  occurring;  and  that 
blacktip  sharks  are  rebuilt  and 
overfishing  is  not  occurring.  The  peer 
review  process  for  the  2002  LCS  stock 
assessment,  required  under  the  above- 
referenced  settlement  agreement,  is 
expected  to  be  complete  in  mid- 
December.  At  the  time  of  drafting  this 
emergency  rule,  the  results  of  the  peer 
reviews  were  not  available  to  all  NMFS 
staff  or  the  public,  and  therefore,  were 
not  considered. 

This  action  is  necessary  because,  once 
the  December  2001  emergency  rule 
expires,  certain  measures  from  the  1999 
HMS  FMP,  which  were  based  on  the 
projections  from  the  1998  LCS  stock 
assessment,  will  enter  into  force  unless 
regulations  are  promulgated  to  replace 
them.  As  noted  above,  NMFS 
determined  that  portions  of  the  1998 
LCS  stock  assessment  no  longer 
constitute  the  best  available  science. 
Furthermore,  NMFS  now  has  updated 
stock  assessments  for  both  LCS  and 
SCS.  which  constitute  the  best  available 
science  for  these  complexes.  The  results 
of  these  stock  assessments  indicate  that 
the  status  of  both  LCS  and  SCS  have 
changed  since  previous  stock 
assessments.  New  regulations  are 
needed  to  reflect  this  change  in  status. 

NMFS  has  one  objective  for  this 
rulemaking:  to  amend  management 
measures  that  are  no  longer  be  based  on 
the  best  available  science  and/or  that 
were  implemented  in  the  HMS  FMP  and 
later  suspended  or  revised  in  the 
December  2001  shark  emergency  rule. 
The  management  measures  promulgated 


in  the  current  rulemaking,  along  wiin 
many  other  shark  management  measures 
implemented  in  the  HMS  FMP,  will  be 
re-evaluated  in  an  amendment  to  the 
HMS  FMP,  which  NMFS  announced  it 
would  initiate  through  a  Notice  of  Intent 
issued  on  November  15,  2002  (67  FR 
69180).  Shark  management  measures 
that  are  not  addressed  in  this 
rulemaking  will  be  evaluated  in  the 
amendment  to  the  HMS  FMP.  Those 
management  measures  include,  but  are 
not  limited  to,  the  recreational  retention 
limits  and  size  limit,  the  prohibited 
species,  the  public  display  quota,  and 
the  commercial  trip  limits. 

At  the  end  of  the  public  comment 
period  for  this  emergency  rule,  NMFS 
will  consider  all  public  comments  and 
the  peer  reviews  of  the  2002  LCS  stock 
assessment  and  will  amend  the 
measures  under  the  emergency 
regulations,  as  appropriate 

Commercial  Management  Mfasures 

This  emergency  rule  (1)  establishes 
the  commercial  annual  quotas  for 
ridgeback  and  non-ridgeback  large 
coastal  sharks  (LCS)  at  783  metric  tons 
(mt)  dressed  weight  (dw)  and  931  mt 
dw,  respectively;  (2)  establishes  the 
commercial  annual  quota  for  small 
coastal  sharks  (SCS)  at  326  mt  dw;  and 
(3)  suspends  the  regulation  regarding 
the  commercial  ridgeback  LCS 
minimum  size.  In  addition,  as  of 
January'  1.  2003,  the  regulations  on 
season-specific  quota  adjustments  and 
counting  dead  discards  and  state 
landings  after  a  Federal  closure  against 
the  commercial  quotas  will  go  into 
effect.  This  emergency  rule  does  not 
affect  commercial  management 
measures  for  pelagic  sharks,  except  for 
counting  dead  discards  or  state  landings 
against  the  quota  and  seasonal  quota 
adjustments,  and  does  not  affect  the 
management  measures  for  prohibited 
species  or  recreational  fisheries. 

NMFS  considered  other  alternatives 
including  implementing  the  HMS  FMP 
quotas  based  on  the  1998  stock 
assessment,  implementing  higher  or 
lower  annual  LCS  quota  levels, 
implementing  higher  or  lower  annual 
SCS  quota  levels,  implementing  the 
ridgeback  LCS  minimum  size,  not 
counting  state  landings  after  a  Federal 
closure  and  dead  discards  against 
Federal  quotas,  and  adjusting  the 
semiannual  quotas  on  the  subsequent 
semiannual  season  rather  than  the  same 
semiannual  season  the  following  year. 
Based  on  the  results  of  the  2002  stock 
assessments  and  consideration  of  social 
and  economic  impacts  on  fishermen, 
NMFS  concluded  that  pending  an  FMP 
amendment  (expected  in  2004),  the 
management  measures  implemented  in 
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(ins  rult)  wuukl  cunsorve  and  lUdiiitdiii 
the  shark  stocks  while  having  few 
adverse  impacts  on  the  fishery  or  the 
human  environment. 

Upon  completion  of  the  independent 
peer  review  process  for  the  2002  LCS 
stock  assessment  and  the  consideration 
of  comments  received  during  the  public 
comment  period  for  this  emergency 
rule.  NMFS  will  take  the  appropriate 
actions  to  amend  these  regulations,  if 
necessary,  pending  an  FMP  amendment, 
to  ensure  the  conservation  of  Atlantic 
sharks  while  rebuilding  shark  stocks 
and  maintaining  sustainable  fisheries  in 
the  long-term 

\iimi,il  i  .iiiilnr.;s  (Junt.is 

The  2003  annual  landings  quotas  for 
LCS  and  SCS  are  established  at  783  mt 
dw  for  ridgeback  LCS.  931  mt  dw  for 
non-ridgeback  LC^S.  and  326  mt  dw  for 
SCS.  The  2003  quota  levels  for  pelagic, 
blue,  and  porbeagle  sharks  are 
established  at  488  mt  dw.  273  mt  dw. 
and  92  mt  dw.  respectively. 

Because  the  under-harvest  of  LCS 
from  the  first  semiannual  season  of  2002 
was  already  taken  into  consideration 
when  setting  the  second  semiannual 
season  of  2002  (66  FR  67118.  December 
28.  2001).  that  under-harvest  will  not  be 
carried  over  for  the  first  semiannual 
season  of  2003.  The  LCS  under-harvest 
of  the  second  2002  semiannual  season 
will  be  considered  when  setting  the  LCS 
quota  levels  for  the  second  semiannual 
season  of  2003.  As  such,  the  LCS  quota 
for  the  first  2003  semiannual  season  is 
391.5  mt  dw  for  ridgeback  LCS  and 
465.5  mt  dw  for  non-ridgeback  LCS.  The 
SCS  first  semiannual  quota  for  2003  is 
established  at  163  mt  dw.  The  first  2003 
semiannual  quotas  for  pelagic,  blue,  and 
porbeagle  sharks  are  established  at  244 
mt  dw.  136.5  mt  dw.  and  46  mt  dw, 
respectively. 

NMFS  will  take  appropriate  action 
before  [uly  1,  2003,  in  order  to 
determine  and  announce  the  second 
2003  semiannual  quotas  for  Atlantic 
sharks. 

Fishing  Season  Notification 

The  first  semiannual  fishing  season  of 
the  2003  fishing  year  for  the  commercial 
fishery  for  ridgeback  and  non-ridgeback 
LCS,  SCS,  pelagic  sharks,  blue  sharks, 
and  porbeagle  sharks  in  the  western 
north  Atlantic  Ocean,  including  the  Gulf 
of  Mexico  and  the  Caribbean  Sea,  will 
open  January  1.  2003.  To  estimate  the 
closure  dates  of  the  LCS,  NMFS  used 
the  average  catch  rates  for  each  species 
group  from  the  first  seasons  from  recent 
years  (2000,  2001,  and  2002)  while  also 
considering  the  reporting  dates  of 
permitted  shark  dealers. 


Based  un  average  ridgeback  LCS  catch 
rates  in  recent  years,  approximately  93 
percent  of  the  available  ridgeback  LCS 
quota  would  likely  be  taken  by  the 
second  week  of  April.  The  end  of  the 
second  week  of  any  month  corresponds 
with  the  end  of  the  first  of  two  monthly 
reporting  periods  for  permitted  shark 
dealers.  Accordingly,  the  Assistant 
Administrator  for  Fisheries  (AA)  has 
determined  that  the  ridgeback  LCS 
quota  for  the  first  2003  semiannual 
season  will  likely  be  attained  by  April 
15,  2003.  Thus,  the  ridgeback  LCS 
fishery  will  close  April  15,  2003,  at 
11:30  p.m.  local  time. 

Based  on  average  non-ridgeback  catch 
rates  in  recent  years,  approximately  90 
percent  of  the  non-ridgeback  LCS  quota 
would  likely  be  taken  by  the  second 
week  of  May  and  98  percent  by  the  last 
week  of  May.  Because  the  LCS  shark 
season  has  not  been  open  in  May  since 
1996.  NMFS  has  difficultly  accurately 
estimating  catch  rates  in  May-  Because 
of  this,  in  addition  to  the  high 
probability  that  the  quota  could  be  taken 
in  the  last  week  of  May  and  because 
ridgeback  LCS  would  be  discarded  dead 
after  April  15.  NMFS  does  not  believe 
it  is  prudent  to  leave  the  non-ridgeback 
LCS  fishery  open  until  the  end  of  May. 
Additionally.  NMFS  prefers  to  have 
shark  closure  dates  correspond  with  one 
of  the  two  monthly  reporting  periods  for 
permitted  shark  dealers.  Accordingly, 
the  AA  has  determined  that  the  non- 
ridgeback  LCS  quota  should  be  closed 
by  May  15.  2003.  Thus,  the  non- 
ridgeback  LCS  fishery  will  close  on  May 
15.  2003.  at  11:30  p.m.  local  time. 

When  quotas  are  projec:ted  to  be 
reached  for  the  SCS.  pelagic,  blue,  or 
porbeagle  shark  fisheries,  the  AA  will 
file  notification  of  closure  at  the  Office 
of  the  Federal  Register  at  least  1 4  days 
before  the  effective  date. 

During  a  closure,  retention  of,  fishing 
for,  possessing  or  selling  LCS  are 
prohibited  for  persons  fishing  aboard 
vessels  issued  a  limited  access  permit 
under  50  CFR  635.4.  The  sale,  purchase, 
trade,  or  barter  of  carcasses  and/or  fins 
of  LCS  harvested  by  a  person  aboard  a 
vessel  that  has  been  issued  a  permit 
under  50  CFR  635.4  are  prohibited, 
except  for  those  that  were  harvested, 
offloaded,  and  sold,  traded,  or  bartered 
prior  to  the  closure  and  were  held  in 
storage  bv  a  dealer  or  processor. 

Comini'iil  PitiikI 

NMFS  IS  accepting  comments 
regarding  this  emergency  rule  through  5 
p.m.  on  February'  14.  2003.  At  least  one 
public  hearing  on  this  emergency  rule 
will  be  held  during  the  public  comment 
period  and  will  be  announced  in  a 
separate  Ft'dt>ral  Rpeister  document. 


Based  on  th(!  comments  rtMjeived  on  this 
rule  and  on  the  results  of  the  peer 
review  of  the  2002  LCS  stock 
assessment,  NMFS  will  modify  these 
regulations,  as  appropriate. 

Classiiii  at  ion 

These  emergency  regulations  are 
published  under  the  authority  of  section 
305(c)  of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act.  The 
AA  has  determined  that  these 
emergency  regulations  are  necessary  to 
ensure  that  regulations  in  force  are 
based  on  the  best  available  science. 

NMFS  prepared  an  Environment 
Assessment  for  this  emergency  rule  that 
describes  the  impact  on  the  human 
environment  and  found  that  no 
significant  impact  on  the  human 
environment  would  result.  This 
emergency  rule  is  of  limited  duration 
and,  depending  on  the  results  of  the 
peer  review  of  the  2002  LCS  stock 
assessment,  may  be  modified  to  ensure 
the  regulations  are  based  on  the  best 
available  science.  The  quota  levels 
established  in  this  rule  are  based  on  the 
best  available  science  at  this  time  - 
results  of  the  2002  LCS  and  SCS  stock 
assessments  -  and  should  maintain  the 
status  of  the  stock  pending  an  FMP 
amendment  and,  if  needed, 
implementation  of  a  rebuilding  plan. 

NMFS  also  prepared  a  Regulatory 
Impact  Review  for  this  action  which 
assesses  the  economic  costs  and  benefits 
of  the  action.  The  requirements  of  this 
emergency  rule  establish  the  annual 
LCS  quota  at  recent  landings  levels, 
including  landings  by  fishermen  in  state 
waters.  Thus,  the  annual  LCS  quota 
should  not  have  adverse  economic 
impacts  on  fishermen  and  may  have 
some  economic  benefits  if  the  season  is 
lengthened  slightly  compared  to  the 
past  few  years.  Similarly,  the 
requirements  of  this  emergency  rule 
establish  an  annual  SCS  quota  at  the 
highest  SCS  landings  level  and  thus, 
should  not  have  any  adverse  economic 
impacts  on  fishermen.  The  minimum 
size  requirement  on  ridgeback  LCS  has 
never  gone  into  place  and  thus,  the 
suspension  of  the  minimum  size 
requirement  would  not  have  any 
economic  impacts  on  fishermen. 
Counting  dead  discards  and  state 
landings  after  a  Federal  closure  could 
have  minor  adverse  economic  impacts  if 
fishermen  discard  a  number  of  sharks  or 
if  fishermen  fishing  in  state  waters  after 
a  Federal  closure  land  a  large  number  of 
sharks.  However,  NMFS  expects  this 
requirement  to  have  only  minor 
economic  impacts,  if  any,  because  the 
suspension  of  the  minimum  size 
requirement  minimizes  discards  until 
after  the  fisher\'  closed  and  because  a 
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number  of  states  now  close  state  waters 
to  shark  fishing  with  Federal  waters. 
The  season-specific  quota  adjustment 
would  not  have  any  economic  impact 
on  the  fishery  as  a  whole  but  could  have 
slight  economic  benefits  for  fishermen 
who  fish  in  only  one  season.  The  other 
alternatives  considered  could  have 
greater  economic  impacts  in  part  or  in 
combination  with  other  alternatives. 

This  emergency  rule  to  establish  the 
2003  landings  quotas  and  other  shark 
management  actions  has  been 
determined  to  be  not  significant  for  thf 
purposes  of  Executive  Order  12866. 

,'\dditionallv  the  ancillary  action 
announcing  the  fishing  season  is  taken 
under  50  CFR  635.27(b)  and  is  exempt 
from  review  under  Executive  Order 
12866. 

The  .^,^  finds  that  it  wmild  be 
impracticable  and  contrary  to  the  public 
interest  to  provide  prior  notice  of  and  an 
opportunitv  for  public  comment  on  this 
action  The  measures  in  this  rule  must 
be  in  place  by  lanuar\'  1.  2003.  the 
opening  date  for  the  Atlantic  shark 
fisheries.  Otherwise,  certain  measures 
that  were  based  on  the  1998  LCS  stock 
assessment  will  go  into  effect.  After 
reviewing  the  independent  peer  reviews 
of  the  1998  LCS  assessment.  NMFS 
determined  that  portions  of  the  1998 
LCS  stock  assessment  did  not  constitute 
the  best  available  science.  Also, 
allowing  regulations  based  on  the  1998 
LCS  stock  assessment  to  go  into  effect 
would  be  inconsistent  with  the  terms  of 
a  court-approved  settlement  agreement, 
which  requires  NMFS  to  maintain  1997 
LCS  quota  levels  pending  completion  of 
a  new  rulemaking  based  on  the  new  LCS 
stock  assessment. 

NMFS  now  has  updated  2002  stock 
assessments  for  both  LCS  and  SCS  that 
constitute  the  best  available  science  for 
these  species  and  indicate  that  the 
status  of  both  LCS  and  SCS  have 
changed  since  the  previous  stock 
assessments.  However,  the  2002  LCS 
stock  assessment  did  not  become 
available  in  time  to  allow  for  prior 
notice  and  an  opportunity  for  public 
comment  on  these  interrelated  LCS  and 
SCS  measures.  Therefore,  because  any 
further  delay  in  implementing  new 
measures,  based  on  the  2002  LCS  and 
SCS  stock  assessments,  will  result  in 
regulations  based  on  outdated  science 
going  in  effect,  and  a  violation  of  the 
settlement  agreement,  the  AA  finds 
good  cause  under  5  U.S.C.  553(b)(B)  to 
waive  prior  notice  and  the  opportunity 
for  public  comment. 

For  the  above  reasons  and  because 
this  action  relieves  restrictions  (i.e.. 
increases  LCS  quotas  and  suspends  a 
minimum  size  requirement),  the  AA 
also  finds  good  cause  under  5  U.S.C. 


553(d)(3)  not  to  delay  for  30  days  the 
effectiveness  of  this  emergency  rule. 
Additionally.  NMFS  can  rapidly 
communicate  these  regulations  to 
fishing  interests  through  the  HMS  Fax 
network,  NOAA  weather  radio,  press 
releases,  mailing  lists,  and  the  HMS 
infoline. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  to  be  published 
in  the  Federal  Register  for  this 
emergency  rule  b\  5  U.S.C.  553  or  by 
any  other  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibilitv  Act.  5  U.S.C.  601  e't  seq.,  do 
not  apply;  thus,  no  Regulatory' 
Flexibility  Analysis  was  prepared. 
Nevertheless,  as  described  above,  NMFS 
prepared  an  economic  analysis  as  part 
of  the  regulatory  impact  review  for  this 
emergency  rule.  Based  on  this  economic 
analvsis,  NMFS  does  not  believe  that 
the  requirements  of  this  rule  would 
have  anv  adverse  economic  impacts  on 
fishermen  nr  small  entities. 

List  of  Subjects  in  50  CFR  Part  635 

Fisheries.  Fishing.  Fishing  Vessels, 
Foreign  relations,  intergovernmental 
relations.  Penalties.  Reporting  and 
recordkeeping  requirements,  Statistics, 
Treaties. 

DaifH   December  20,  2002. 
William  T.  Hogarth, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Sen-ice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  635  is  amended 
as  follows: 

PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

1.  The  authority  citation  for  50  CFR 
part  635  continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq.,  16  U.S.C. 

1801  ef  seq 

§635.20     [Amended] 

2.  In  §  635.20,  paragraph  (e)(1)  is 
suspended. 

3.  In  §635.27,  paragraphs  (b)(l)(i)and 
(b){l)(ii)  are  suspended,  and  paragraphs 
(b)(l){v)  and  (b){l)(vi)  are  added  to  read 
as  follows- 

§635.27     Quotas. 

*  <  <  *  * 

(b)  *  *  ' 

(1)*** 

(v)  Large  coastal  sharks.  The  annual 
commercial  quota  for  large  coastal 
sharks  is  1,714  mt  dw,  apportioned 
between  ridgeback  and  non-ridgeback 
sharks  and  divided  between  two  equal 
semiannual  fishing  seasons,  January  1 
through  fune  30.  and  luly  1  through 
December  31.  The  length  of  each  season 


will  be  determined  based  on  the 
projected  catch  rates,  available  quota, 
and  other  relevant  factors.  NMFS  will 
file  with  the  Office  of  the  Federal 
Register  for  publication  notification  of 
each  season's  length  at  least  30  days 
prior  to  the  beginning  of  the  season.  The 
quotas  for  each  semiannual  fishing 
seas'  !i    ii: ;i>^^    therwise  specified  in 
the  Federal  Register  as  provided  in 
paragraph  (b)(l)(iv)  of  this  section)  are 
as  follows: 

(A)  Ridgeback  shark  391.5  mt  dw. 

(B)  Non-ridgeback  shark  465.5  mt  dw. 

(vi)  Small  coastal  sharks.  The  annual 
commercial  quota  for  small  coastal 
shark  is  326  mt  dw.  (unless  otherwise 
specified  in  the  Federal  Register  as 
provided  in  paragrapb  iDjiljuvj  of  this 
section)  divided  between  two  equal 
semiannual  seasons.  January  1  through 
June  30.  and  July  1  through  December 
31.  The  quota  for  each  semiannual 
season  is  163  mt  dw. 
•         *         •         •         • 

4.  In  §  635.28.  paragraphs  (b)(1)  and 
(b)(2)  are  suspended,  and  paragraphs 
(b)(4)  and  (b)(5)  are  added  to  read  as 
follows: 

§635  28     Closures 

(b)  *  •  * 

(4)  The  commercial  fisher}'  for  large 
coastal  sharks  will  remain  open  for 
fixed  semiannual  fishing  seasons,  as 
specified  at  §635.27(b)(l)(v).  From  the 
effective  date  and  time  of  a  season 
closure  until  additional  quota  becomes 
available,  the  fishery  for  large  coastal 
sharks  is  closed,  and  sharks  of  that 
species  group  may  not  be  retained  on 
board  a  fishing  vessel  issued  a 
commercial  permit  pursuant  to  §635.4. 

(5)  When  a  semiannual  quota  for 
small  coastal  sharks  or  pelagic  sharks 
specified  in  §635.27(b)(l)(vi)  and 
(b)(l)(iii)  is  reached,  or  is  projected  to  be 
reached.  NMFS  will  file  with  the  Office 
of  the  Federal  Register  for  publication 

a  notice  of  closure  at  least  14  days 
before  the  effective  date.  From  the 
effective  date  and  time  of  the  closure 
until  additional  quota  becomes 
available,  the  fishery'  for  the  appropriate 
shark  species  group  is  closed,  and 
sharks  of  that  species  group  may  not  be 
retained  on  board  a  fishing  vessel  issued 
a  commercial  permit  pursuant  to 
§635.4. 
***** 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

e.0  CFR  Part  648 

Fisheries  of  the  Northeastern  United 
States    Atlantic  Mackerel.  Squid    and 
Buttertish  Fisheries    Closure  of 
Directed  Fishery  for  ,        ;    Squid 

agency:  Naiiuuai  Maiiiif  risiifTies 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
*  ■  inmerce. 
ACTION:  Directed  fishery  closure. 


summahy:  NMFS  announces  that  the 
directed  fishery  for  Loligo  squid  in  the 
exclusive  economic  zone  (FEZ)  will  be 
closed  effective  December  24,  2002. 
through  December  31,  2002.  Vessels 
issued  a  Federal  permit  to  harvest  Loligo 
squid  may  not  retain  or  land  more  than 
2,500  lb  (1.13  mt)  oi  Loligo  squid  per 
trip  for  the  remainder  of  the  year.  This 
action  is  necessary  to  prevent  the 
fishery  from  exceeding  its  2002  quota 
and  allow  for  effective  management  of 
'      stock. 

DATES:  Effective  0001  hours,  December 
24,  2002,  through  December  31,  2002. 

FOR  FDMTHEM  iNfORMATION  CONTACT:  Paul 

H.  |()i .,:..  i.  :     ...  .■..^.,    :.'J78- 

281-9273,  fax  978-281-9135.  e-mail 

paul.h.jd!  '    '^^      I  !   ■ 

SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  Loligo  squid 
fishery  are  found  at  50  CFR  part  648. 
The  regulations  require  specifications 
for  maximum  sustainable  yield,  initial 
optimum  yield,  allowable  biological 
catch,  domestic  annual  harvest  (DAH). 
domestic  annual  processing,  joint 
venture  processing  and  total  allowable 
levels  of  foreign  fishing  for  the  species 
managed  under  the  Atlantic  Mackerel, 
Squid,  and  Butferfish  Fishery 
Management  Plan.  The  procedures  for 
.setting  the  annual  initial  specifications 
are  described  in  §  648.21. 

The  2002  specification  of  DAH  for 
Loligo  squid  was  set  at  16,898  mt  (67  FR 
3623,  January  25.  2002).  This  amount  is 
allocated  by  quarter,  as  shown  below. 


Table. 

1  Loligo  Quarterly 

Allocations. 

1  (Jan-Mar) 

33.23 

5.615 

II  (Apr-Jun) 

17.61 

2.976 

III  (Jul-Sep) 

17.30 

2,923 

IV  (Oct-Dec) 

31.86 

5.384 

Total 

100.00 

16.898 

quarterly  allocation  is  harvested  in 
Quarters  I,  II  and  111,  and  when  95 
perc;ent  of  the  total  annual  DAH  has 
been  harvested.  NMFS  is  further 
required  to  notify,  in  advance  of  the 
closure,  the  Executive  Directors  of  the 
Mid- Atlantic.  New  England,  and  South 
Atlantic  Fishery  Management  Councils; 
mail  notification  of  the  closure  to  all 
holders  of  Loligo  squid  permits  at  least 
72  hours  before  the  effective  date  of  the 
closure;  provide  adequate  notice  of  the 
closure  to  recreational  participants  in 
the  fishery;  and  publish  n   '  fi    ition  of 
the  closure  in  the  Federal  Ket^ister.  The 
Administrator.  Northeast  Region. 
NMFS.  based  on  dealer  reports  and 
other  available  information,  has 
determined  that  95  percent  of  the  total 
DAH  for  Loligo  squid  has  been 
harvested.  Therefore,  effective  0001 
hours,  December  24,  2002,  the  directed 
fishery  for  Loligo  squid  is  closed  and 
vessels  issued  Federal  permits  for  Loligo 
squid  may  not  retain  or  land  more  than 
2,500  lb  (1.13  mt)  oi  Loligo.  Such  vessels 
may  not  land  more  than  2,500  lb  (1.13 
mt)  of  Loligo  during  a  calendar  day.  The 
directed  fishery  will  reopen  effective 
0001  hours,  January  1,  2003,  when  the 
2003  quota  becomes  available. 

(   Lissi  I  ii  at  lull 

rhis  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.O. 12866. 

Authority:  Authority:  16  U.S.C.  1801  ft 
seq. 

Dated:  December  20,  2002. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Do(-02-,12615  Filed  12-20-02;  4:09  pm| 
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Section  648.22  requires  NMFS  to 
close  the  directed  Loligo  squid  fishery  in 
the  EEZ  when  80  percent  of  the 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Pan  648 

Docket  No    02021S0J2    2i27()2    ID 

1 21 702  a; 

Fisheries  of  the  Norlheastern  United 
States;  Atlantic  Bluetish  Fishery. 
Commercial  Quota  Transfers 

AGE  ncy:  National  Marine  Fisheries 

service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Commercial  quota  transfers. 

Summary:  NMFS  announces  that  the 

t  North  Carolina  has  transferred 
43.000  lb  (19.504.5  kg)  of  its  2002 
commercial  quota  to  the  State  of 


Maryland:  and  the  Commonwealth  of 
Massachusetts  has  transferred  150.000 
lb  (68,038.9  kg)  of  its  2002  commercial 
quota  to  the  State  of  New  York.  The 
revised  quotas  for  the  calendar  year 
2002  following  the  transfer  are:  North 
Carolina,  3,323.384  lb  (1,507,461.6  kg);  - 
Maryland,  315.400  lb  (143.063.0  kg): 
Massachusetts.  555,254  lb  (251,859.0 
kg):  and  New  York.  1,449,372  lb 
(657.424.1  kg).  NMFS  has  adjusted  the 
quotas  and  announces  the  revised 
commercial  quotas.  This  action  is 
permitted  under  the  regulations 
implementing  the  Fishery  Management 
Plan  for  the  Bluefish  Fisherv'  (FMP)  and 
is  intended  to  prevent  negative 
economic  impacts  to  the  Maryland  and 
New  York  commercial  bluefish 
fisheries. 

dates:  Effective  December  26.  2002 

■•  ■    ,  ■'',  ]), .>'..■!  ~i  1   :'nn" 

FOR  FURTHER  INFORMATION  CONTACT: 

Hannah  Goodale,  Fishery  Policy 
Analyst,  (978)  281-9101,  fax  (978)281- 
9135.  e-mail 
Hannah.F.Goodale@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

i\.;_,,i  ih'Mi^  i;mv  ■'!  ;i,;i^  ihr  Atlantic 
bluefish  fishery  are  found  at  50  CFR  part 
648.  The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  apportioned  among  the  coastal  states 
from  Maine  through  Florida.  The 
process  to  set  the  annual  commercial 
quota  and  the  percent  allocated  to  each 
state  is  described  in  §648.160. 

The  FMP  allows  two  or  more  states. 
under  mutual  agreement  and  with  the 
concurrence  of  the  Administrator. 
Northeast  Region,  NMFS,  to  transfer  or 
combine  part  or  all  of  their  annual 
commercial  bluefish  quotas.  The 
Regional  Administrator  must  consider 
the  criteria  set  forth  in  §  648.160(f)(1)  in 
the  evaluation  of  requests  for  quota 
transfers  or  combinations. 

The  total  cormnercial  quota  for 
bluefish  for  the  2002  calendar  year  was 
set  equal  to  10,500,000  lb  (4,762,720  kg) 
(66  FR  23625,  May  9,  2002).  The 
resulting  quotas  for  North  Carolina  and 
Maryland  were  3,366,384  (1.526.966  kg), 
and  315, 189  lb  (142.967  kg), 
respectively.  Effective,  October  8.  2002, 
(67  FR  62650)  Maryland's  quota  was 
reduced  bv  42,789  lb  (19,408.8  kg)  to 
272,400  lb  (123.558.6  kg).  North 
Carolina  has  agreed  to  transfer  43,000  lb 
(19,504.5  kg)  to  Maryland.  The  revised 
quotas  for  the  calendar  year  2002 
following  the  transfer  are:  North 
Carolina,  3,323.384  (1,507,461.6  kg)  and 
Maryland,  315,400  lb  (143,063.0  kg). 

The  initial  2002  commercial  quotas 
for  Massachusetts  and  New  York  were 
705.254  lb  (319.897.8  kg)  and  1,090,436 
lb  (494.613.4  kg),  respectively.  Effective 
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Sep'.-niS.^r  12    2002.  (67  FR  57758)  New 
YcirK  -   iu.'t,,  vv.is  reduced  by  216,064  lb 
(98,033  kg)  to  874.372  lb  (3^*,  "21  kg). 
Effective  Octnbrr  10   2002,    t."  FK 
63311)  Neu  ■> -rk  >-  (jui  ta  wvi^  iru  rfa'-'-ii 
as  th«'  rt'Mii;  ,'i  .1  'iiintri  trdii'-l'T  ti\ 
425,000  lb  ,192, 77b  H  kg)  lu  1  2><'f  .S"2  ih 
(58'),284  kg).  Massa(;husett>  ha-  ,it:rei'(i 
to  ftin-frr  150,000  lb  (68,0.-iH  H  ky:  of  Us 
20112  ,  ..iiimercial  quota  to  .\ev^  York. 
i  tu   revised  quotaj  for  the  calendar  year 
2002  are:  Massachusetts   SS',  2t4  lb 


(251,859.0  kg)  and  New  York    1  449,372 
lb  (657,424,1  kg) 

The  Reui'  ri.i;  .administrator  has 
deternuned  thd'.  t.he  rriteria  set  forth  in 
^648,160(f]n    n<iv(  tieen  met.  This 
,ii  tinn  (i.  'e-  iV'i  di!er  dn\'  of  the 
{  uIU  lllsli  Jiv  re,i(  heil  m  the 
em  ift'iinieritdi  rtssessr"!;'':i'  ;.:r  the  2002 
specifications  for  the  .Atlantic  bluefish 
fishery  This  is  a  routine  administrative 
d<  tion  that  reallocates  commercial  quota 
with  ill  the  scope  of  previously 
piibiislied  environmental  analyses. 


Classification 

This  action  is  taken  under  50  CFR 
part  648  and  is  exempt  from  review 
under  E.O.  12866. 

Authority:  Authority:  16  U.S.C.  1801  et 
seq. 

Dated:  December  18,  2002. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Sen'ice. 
IPR  nr„    n?-,32619  Filed  12-26-02:  8:45  am) 
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This  section  o(  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  fjarticipate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  703  and  742 

Investment  and  Deposit  Activities  and 
Regulatory  Flexibility  Program 

AGENCY:  National  Credit  Union 
\dministration  (NCUA). 
ACTION:  Proposed  rule  with  request  for 
cnmments. 

summary:  NCUA  proposes  to  amend  its 
rule  regarding  the  investment  activities 
of  federal  credit  unions  (FCUs).  The 
amendments  clarify  and  reformat  the 
rule  to  make  it  easier  to  read  and  locate 
information.  The  amendments  expand 
FCU  investment  authority  to  include 
purchasing  equity-linked  options  for 
certain  purposes  and  exempts  RegFlex 
eligible  credit  unions  from  several 
investment  restrictions.  NCUA  also 
proposes  to  expand  the  Regulatory 
Flexibility  Program  to  conform  to  the 
proposed  revisions  to  the  investment 
rule. 

DATES:  Comments  must  be  received  on 
nr  before  February  25.  2003. 
AOORESSES:  Direct  comments  to  Becky 
nrtMM,  -Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration.  1775 
Duke  Street.  Alexandria,  Virginia 
22314-3428.  You  are  encouraged  to  fax 
comments  to  (703)  518-6319.  or  E-mail 
comments  to  regcoinments@NCUA.gov 
instead  of  mailing  or  hand-delivering 
them.  Whatever  method  you  choose, 
please  send  comments  by  one  method 
only. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Hunt,  S.'iuui  liu>-<linent  Officer, 
Office  of  Strategic  Program  Support  and 
Planning  (OSPSP)  at  the  above  address 
or  telephone  (703)  518-6620;  Dan 
Gordon,  Senior  Investment  Officer, 
OSPSP  at  the  above  address  or 
telephone  (703)  518-6620;  Kim  Iverson, 
Program  Officer,  Office  of  Examination 
and  Insurance,  at  the  above  address  or 
telephone  (703)  518-6360;  or  Frank 
Kressman.  Staff  Attorney.  Office  of 


General  Counsel,  at  the  above  address  or 
telephone  (703)  518-6540. 

SUPPLEMENTARV  INFORMATION: 

A.  background 

NCUA  identified  part  703  as  in  need 
of  revision.  To  that  end.  NCUA  issued 
an  advanced  notice  of  proposed 
rulemaking  (ANPR)  on  October  18. 
2001.  66  FR  54168  (October  26.  2001). 
In  the  ANPR,  NCUA  solicited  comments 
as  to  how  it  could  revise  part  703  to 
make  it  easier  to  understand.  The  ANPR 
also  solicited  comments  as  to  how 
NCUA  could  provide  FCUs  with  greater 
flexibility  and  enhanced  investment 
authorities  without  sacrificing  safety 
and  soundness.  NCUA  received  thirty- 
eight  comment  letters:  fifteen  from 
FCUs,  two  from  state  credit  unions, 
eleven  from  financial  services  entities, 
nine  from  credit  union  trade 
organizations,  and  one  fixim  a  banking 
trade  organization.  The  comments  were 
generally  supportive  of  the  ANPR, 
except  for  those  offered  by  the  banking 
trade  organization.  As  discussed  more 
fully  below,  the  commenters  offered 
numerous  suggestions  of  ways  part  703 
could  be  improved.  NCUA  has 
considered  these  comments,  and  other 
issues  that  have  arisen  since  the  ANPR 
was  issued,  and  is  issuing  this  proposal 
to  amend  part  703. 

B.  Discussion 

1 .  Broker-Dealer  Requirements 

Section  703.50(a)  describes  the 
minimum  criteria  a  broker-dealer  must 
meet  for  an  FCU  to  conduct  business 
with  a  broker-dealer.  12  CFR  703.50(a). 
In  general,  it  requires  FCUs  to  use 
broker-dealers  that  are  registered  with 
the  Securities  and  Exchange 
Commission  or  depository  institutions 
whose  broker-dealer  activities  are 
regulated  by  a  federal  regulatory  agency. 
NCUA  believes  depository  institutions 
whose  broker-dealer  activities  are 
regulated  by  a  state  regulatory  agency 
are  supervised  to  a  similar  degree  as 
those  regulated  by  a  federal  agency. 
Accordingly,  in  proposed  §  703.8, 
NCUA  proposes  to  amend  this  provision 
to  permit  FCUs  to  also  use  the  services 
of  depository  institutions  whose  broker- 
dealer  activities  are  regulated  by  a  state 
regulatory  agency.  This  will  provide 
FCUs  with  greater  access  to  broker- 
dealers. 

NCUA  has  become  increasingly  aware 
of  circumstances  where  broker-dealers 


have  engaged  in  deceptive  practices  in 
the  sale  of  CDs  to  FCUs,  such  as 
misrepresenting  yields,  providing 
misleading  information  about  the  terms 
of  the  CD,  and  inducing  purchases  of 
unsuitable  and  impenhissible  CDs. 
Some  FCUs  have  asked  NCUA  to 
intervene  and  pursue  remedies  on  their 
behalf  in  these  circumstances. 

In  recent  years.  NCUA  has  issued 
three  Letters  to  Credit  Unions  to  warn 
credit  unions  about  the  risks  associated 
with  certain  brokered  CDs:  00— CU— 05, 
Investment  in  Brokered  Certificates  of 
Deposit,  September  2000;  Ol-FCU-04, 
Broker  Registration/Short-Term 
Investments,  April  2001;  and  Ol-CU-23, 
Investments  in  Brokered  Certificates  of 
Deposit  sold  By  Bentley  Financial 
Services,  Inc.  and  Entrust  Group, 
December  2001.  NCUA  has  also  issued 
Interpretive  Ruling  and  Policy 
Statement  98-2.  Supervisory  Policy 
Statement  on  Investment  Securities  and 
End-User  Derivatives  Activities,  which 
describes  best  practices  when  making 
investment  decisions.  Despite  these 
efforts.  NCUA  believes  further 
regulatory  action  is  necessary  to  address 
the  problems  associated  with  brokered 
CDs. 

The  ANPR  asked  whether  setting 
minimum  staiidards  for  broker-dealers 
would  help  prevent  deceptive  practices 
by  broker-dealers.  The  ANPR 
contemplated  requiring  broker-dealers 
to  have  at  least  one  General  Securities 
Representative  registered  with  the 
National  Association  of  Securities 
Dealers  (NASD).  Alternatively,  if  a 
depositor}'  institution  wishes  to  transact 
purchases  and  sales  of  investments  with 
an  FCU,  its  broker-dealer  activities 
would  have  to  be  regulated  by  a  federal 
or  state  regulatory  agency.  The  ANPR 
further  suggested  that  an  individual 
broker-dealer  might  also  have  to  be 
registered  with  the  NASD  as  a  General 
Securities  Representative,  whether  the 
individual  broker-dealer  works  with  a 
brokerage  firm  or  a  federal  or  state 
regulated  depository  institution.  NCUA 
was  not  contemplating  imposing  these 
standards  on  a  broker-dealer  acting  only 
as  a  CD  finder.  A  CD  finder  provides 
information  about  CD  offering  rates  and 
terms,  but  does  not  take  custody  of  the 
funds  or  the  investment  at  any  time. 

Twenty-eight  commenters  responded 
to  NCUA's  statement  that  it  was 
considering  more  clearly  defining 
minimum  criteria  a  broker-dealer  must 


Federal  Register 'Vol.  67.  No.  249    Friday,  December  27,  2002/Proposed  Rules 


■R9P' 


meet  for  an  FCU  to  buy  or  sell 
investments  through  that  broker-dealer. 
Twenty-one  commenters  supported 
NCUA's  efforts  to  clarif\-  and  set 
minimum  standards  for  broker-dealers. 
In  general,  the  commenters  viewed  the 
registration  requirements  as  prudent 
and  did  not  believe  they  would 
significantly  impair  an  FCU's  abilrly  to 
conduct  investment  activities.  Four 
commenters  supported  NCUA's 
intention  to  provide  guidelines  to  help 
FCUs  make  their  own  evaluation  of  a 
broker-dealer's  qualifications,  but  were 
not  in  favor  of  NCUA  setting  rigid 
standards.  One  commenter  not  only 
supported  NCUA  setting  the  standards. 
but  called  for  a  more  restrictive 
approach  than  that  suggested  by  the 
ANPR  (Jne  commenter  stated  the 
current  rule  does  not  need  to  be 
changed.  The  banking  trade  group 
commented  that  it  would  be  unfair  fur 
the  NCUA  to  require  individual  broker- 
dealers  working  for  a  depository 
institution  to  be  registered  with  the 
NASD  as  a  General  Securities 
Representative.  It  explained  that  the 
nature  of  their  employment  with  the 
depository  institution  and  NASD  rules 
preclude  those  individuals  from 
complving  with  the  contemplated 
registration  requirement. 

In  certain  cases,  broker-dealer's 
deceptive  practices  have  caused  losses 
in  credit  unions,  but  it  is  not  clear  that 
additional  standeirds  on  broker-dealers 
such  as  those  suggested  in  the  ANPR, 
would  have  prevented  those  losses. 
NCUA  has  determined  that  the  existing 
rules  represent  prudent  minimum 
criteria  that  a  broker-dealer  must  meet 
for  a  credit  union  to  purchase  and  sell 
investments  through  the  broker-dealer. 

The  Board  believes  that  education  is 
the  key  to  mitigating  risk  by  improving 
credit  unions'  due  diligence  regarding 
the  selection  and  monitoring  of  brokers- 
dealers.  For  this  reason,  the  broker- 
dealer  rules  have  not  been  revised  to 
require  more  stringent  broker-dealer 
requirements.  However,  NCUA  will 
continue  to  provide  guidance  to  the 
industry. 

2.  Safekeeper  Requirements 

An  FCU  may  only  use  the  services  of 
a  safekeeping  firm  that  meets  the 
minimum  criteria  provided  for  in 
§703.60.  12  CFR  703.60.  A  safekeeper 
secures  the  FCU's  ownership  interest  in 
investments  without  an  FCU  "having  to 
register  the  securities  in  its  name  or  take 
physical  possession  of  investment 
documents.  Safekeepers  that  do  not 
operate  scrupulously,  independently 
from  broker-dealers,  or  under  sufficient 
supervisory  oversight  can  pose  a  risk  to 
FCUs.  NCUA's  primary  concern  about 


safekeeper  activities  is  in  the  brokered 
CD  context.  NCUA  is  aware  of  instances 
where  a  safekeeper,  working  with  an 
unscrupulous  broker-dealer,  aided  the 
broker-dealer  in  misleading  the  FCU 
about  the  terms  and  characteristics  of 
brokered  CDs  or  otherwise  failed  to 
fulfill  its  fiduciary  responsibilities. 
NCUA  is  not  aware  of  any  problems 
with  the  safekeeping  of  other  securities 
such  as  securities  issued  by  the  U.S. 
Department  of  the  Treasury  and  other 
authorized  credit  union  investments. 
The  ANPR  suggested  the  possibility  of 
expanding  the  current  safekeeping 
requirements  to  address  this  problem. 

Twenty-six  commenters  responded  to 
NCUA's  statement  that  it  was 
considering  limiting  permissible 
safekeepers  to  clearing  broker-dealers 
regulated  by  the  Securities  and 
Exchange  Commission  or  depository 
institutions  regulated  by  a  state  or 
federal  agency.  Twenty-one  commenters 
supported  this  position.  Five 
commenters  were  in  favor  of 
minimizing  risk  associated  with 
safekeepers,  but  did  not  support  the 
approach  contemplated  by  the  ANPR. 
These  commenters  preferred  allowing 
FCUs  to  make  their  own  evaluations  of 
the  qualifications  of  their  safekeepers, 
but  supported  NCUA  guidelines  to  help 
FCUs  make  those  determinations.  Three 
commenters  wanted  to  replace 
depository  institutions  regulated  by  a 
state  or  federal  agency  with  financial 
institutions  regulated  by  a  state  or 
federal  agency  to  increase  the  universe 
of  eligible  safekeepers. 

NCUA  has  concluded  that  the  more 
stringent  safekeeper  standards 
contemplated  in  the  ANPR  would  not 
effectively  address  the  problems 
associated  with  brokered  CDs.  NCUA 
believes  federal  credit  unions  are  best 
served  by  conducting  thorough 
evaluations  of  safekeeping  firms  prior  to 
doing  business  with  them.  The  current 
rule  requires  a  federal  credit  union  to 
investigate  a  safekeepers  background  to 
determine  the  safekeepers  reputation 
and  compliance  with  laws  and 
regulations  The  NCUA  Board  is 
proposing  to  add  a  due  diligence 
requirement  that  a  federal  credit  union 
review  the  safekeeper's  financial 
condition  as  well.  Ascertaining  the 
safekeeper's  financial  capacity  to  fulfill 
its  custodial  responsibilities  is  a  sound 
business  practice.  NCUA  will  also 
emphasize  education  and  understanding 
in  the  industry.  In  this  regard.  NCUA 
will  continue  to  issue  guidance  to  credit 
unions  and  promote  due  diligence 
reviews  of  safekeepers. 

Several  commenters  suggested  that 
NCUA  expand  permissible  safekeepers 
to  include  state-regulated  trust 


companies,  which  are  entities  created 
for  the  purpose  of  meeting  the  fiduciar\' 
needs  of  their  clients  and  customers  and 
are  subject  to  regular  examinations. 
NCUA  agrees  with  this  suggestion  and, 
in  proposed  §  703.9,  NCUA  proposes  to 
permit  state-regulated  trust  companies 
to  be  safekeepers  for  FCUs.  In  addition, 
in  proposed  §  703.4,  NCUA  proposes  to 
require  FCUs  to  retain  the 
documentation  their  boards  of  directors 
used  to  approve  the  use  of  a  safekeeper 
in  the  same  manner  and  to  the  same 
extent  this  must  be  done  in  the  broker- 
dealer  context. 

3.  Expanded  Investment  Authorities 

The  Federal  Credit  Union  Act  (Act) 
enumerates  FCU  investment  powers.  12 
U,S.C.  1757.  NCUA  has  adopted 
regulator)'  prohibitions  against  certain 
investments  and  investment  activities 
permitted  by  the  Act  on  the  basis  of 
safety  and  soundness  concerns.  12  CFR 
703.100  and  703.110.  Investments  and 
investment  activities  prohibited  by 
regulation  include  financial  derivatives, 
stripped  mortgage-backed  securities, 
residual  interests  in  collateralized 
mortgage  obligations/real  estate 
mortgage  investment  conduits  (CMOs/ 
REMlCs),  commercial  mortgage  or  small 
business  related  securities,  mortgage 
servicing  rights,  short  sales,  adjusted 
trading,  and  variable  rate  products  with 
indexes  tied  to  foreign  interest  rates. 

The  ANPR  solicited  comments 
regarding  granting  FCUs  expanded 
investment  authority  and  possible 
methods  of  doing  so.  Fifteen 
commenters  supported  expanded 
investment  authority  for  FCUs  that 
demonstrate,  through  an  application 
process,  the  expertise  to  manage  a 
particular  investment  product,  Ten 
commenters  supported  expanded 
authority,  but  objected  to  an  FCU  having 
to  apply  to  NCUA  each  time  it  wished 
to  add  a  new  investment  product  to  its 
portfolio.  Five  commenters  suggested  an 
FCU's  CAMEL  rating  should  determine 
its  level  of  expanded  authorities  and  its 
application  requirements.  Many  of  the 
commenters  noted  specific  investment 
products  they  would  like  to  have 
available,  but  there  was  no  discemable 
consensus  in  that  regard.  Two 
commenters  were  opposed  to  granting 
any  expanded  investment  authoritv  to 
FCUs. 

SecUon  107(15)(B)  of  the  Act,  12 
U.S.C.  1757(15)(B),  permits  FCUs  to 
purchase  mortgage  related  securities  as 
that  term  is  defined  in  Section  3(a)(41) 
of  the  Securities  Exchange  Act  of  1934 
15  U.S.C.  78c(a)(4l)  That  definition 
includes  mortgage  related  securities 
backed  solely  by  residential  mortgages, 
solely  by  commercial  mortgages 
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(Commercial  Mortgage  Related 
Securities  or  CMRS).  and  mixed 
residential  and  commercial  mortgages. 
Generally  speaking,  section  107(7)(E)  of 
the  Act  permits  FCUs  to  purchase 
investments  issued,  guaranteed,  or  sold 
by  government  agencies,  government 
corporations  and  other  government 
enterprises.  12  U.S.C.  1757(7)(E). 
Although  section  107(15)(B)  and  section 
107(7)(E)  permit  different  kinds  of 
investments  for  FCUs,  there  is  some 
overlap  between  the  two.  Specifically, 
some  CMRS  described  in  section 
107(15)(B)  also  fit  the  description  of 
investments  permitted  by  section 
107(7)(E). 

Fart  703  currently  prohibits  the 
purchase  of  section  107(15)(B)  CMRS 
that  are  not  otherwise  permitted  by 
section  107{7)(E).  This  is  because  when 
part  703  was  last  revised,  the  CMRS 
market  was  not  well  established,  and 
NCUA  had  concerns  about  liquidity  and 
performance  of  the  market.  This  market 
has  since  grown  and  seasoned  to  a  point 
where  NCUA  believes  an  expansion  of 
FCU  authority  in  this  context  is 
justified.  Accordingly,  NCUA  proposes 
to  permit  Regulatory  Flexibility  Program 
(RegFlex)  eligible  FCUs  to  purchase 
CMRS,  that  are  not  otherwise  permitted 
by  section  107(7){E),  subject  to  certain 
safety  and  soundness  related 
restrictions.  Specifically,  a  RegFlex 
eligible  FCU  may  purchase  CMRS,  that 
are  not  otherwise  permitted  by  section 
107{7)(E),  if  the  CMRS:  (1)  Are  rated  in 
one  of  the  two  highest  rating  categories 
by  at  least  one  nationally-recognized 
statistical  rating  organization;  (2) 
otherwise  meet  the  definitions  of 
mortgage  related  security  as  defined  in 
15  use.  78c(a)(41)  and  commercial 
mortgage  related  security  as  defined  in 
proposed  section  703.2  and  (3)  have  an 
underlying  pool  of  loans  containing 
more  than  50  loans  with  no  one  loan 
representing  more  than  10  percent  of  the 
pool.  A  RegFlex  eligible  FCU  is  limited 
to  purchasing  CMRS  that  are  not 
otherwise  permitted  by  section  107(7)(E) 
up  to  50  percent  of  its  net  worth  in  the 
aggregate.  As  with  all  investments. 
FCUs  should  develop  written  policies 
and  an  understanding  of  the  risks 
associated  with  CMRS  before 
purchasing  them. 

NCUA  believes  the  investment  pilot 
program  is  the  most  appropriate  system 
for  evaluating  and  granting  expanded 
investment  authority  to  FCUs.  The  pilot 
program's  application  and  approval 
process  gives  an  FCU  the  opportunity  to 
demonstrate  it  has  the  ability  to 
implement  and  administer  safely  an 
investment  activity  prohibited  by 
regulation.  Not  only  does  the 
investment  pilot  program  provide 


llexibihty  to  FUUs,  but  it  is  also  a  useful 
tool  for  NCUA  to  evaluate  whether 
granting  additional  investment 
authorities  is  appropriate.  This 
approach  allows  NCUA  to  analyze  an 
FCU's  management's  abilities  and 
knowledge,  and  understand  how  an 
FCU  plans  to  incorporate  an  investment 
activity  into  its  overall  investment  and 
risk  management  strategies.  In  this 
regard,  NCUA  encourages  those  credit 
unions  that  possess  the  necessary 
knowledge  and  expertise  to  administer 
investments  or  investment  activities 
currently  prohibited  by  the  regulation, 
but  permitted  by  the  FCU  Act  (e.g.,  the 
purchase  of  MSRs  from  other  credit 
unions,  stripped  mortgage-backed 
securities)  to  apply  for  expanded 
powers  through  the  pilot  program. 

Although  the  purcnase  of  mortgage 
servicing  rights  remains  an 
impermissible  investment,  the  proposed 
rule  recognizes  that  a  credit  union,  as  a 
financial  service  to  a  member  that  is 
engaged  in  making  mortgage  loans,  may 
perform  servicing  for  a  member's 
mortgage  loans.  For  this  activity  to  be 
permissible  as  a  financial  service  to  a 
member,  the  member  must  continue  to 
own  the  loan  during  the  time  that  the 
credit  union  provides  servicing.  In  this 
context,  the  NCUA  Board  concludes  that 
providing  mortgage  servicing  is  an 
appropriate  exercise  of  a  credit  union's 
incidental  powers  to  provide  financial 
service  to  a  member. 

To  expedite  the  investment  pilot 
program  appUcation  and  approval 
process.  NCUA  will  make  available 
guidelines  for  participation  in  approved 
investment  pilot  programs.  These 
guidelines  will  be  available  on  the 
NCUA  website  or  by  contacting  the 
appropriate  NCUA  regional  office. 
NCUA  expects  these  guidelines  will 
help  FCUs  better  understand  NCUA's 
criteria  and  will  enable  FCUs  to  submit 
more  complete  applications.  These 
guidelines  may  also  help  FCUs 
determine  where  they  may  need  to 
improve  their  infrastructure,  resources, 
or  knowledge  before  beginning  the 
application  process.  Additionally, 
investment  pilot  program  applicants  are 
en(  ourau'tl  \<>  submit  alternative 
guidt'liii'-.  ii.r  .NCUA's  consideration. 
NCUA  will  make  minor  revisions  to  the 
proposed  §703.19  investment  pilot 
program  to  clarify  it  and  reflect  this 
discussion. 

On  October  25,  2002,  NCUA  issued  a 
final  rule  revising  part  704  of  its  rules 
regarding  corporate  credit  unions.  67  FR 
65640  (October  25,  2002).  As  part  of  that 
final  rule,  NCUA  also  revised 
§  703.100(c).  12  CFR  703  100(c). 
Specifically,  NCUA  increased  the  limit 
on  an  FCU's  purchase  of  paid-in  capital 


and  ni>'iiibt'rshi('  i  .ipiiai  in  one 
corpor.iti'  tn  J  [icri  I'lit  of  the  FCU's 
assets  and  4  p<'rf  ent  for  purchases  in  all 
corporates.  The  below  revisions  in 
proposed  §  703.14  conform  to  the  final 
revisions  made  in  October  2002. 

On  September  19,  2002,  NCUA  issued 
a  proposed  rule  regarding  federally- 
insured  credit  unions  branching  outside 
the  United  States.  67  FR  60607 
(September  26,  2002).  In  that  proposal. 
NCUA  recognized  that  part  703  may  not 
permit  sufficient  investment  tools  for 
FCUs  to  manage  currency  rate  risk  and 
other  risks  associated  with  conducting 
business  in  foreign  countries.  NCUA  has 
determined  that  FCUs  with  foreign 
branches  may  apply  to  NCUA  for 
expanded  investment  authority  to 
address  those  risks  under  the 
investment  pilot  program. 

4.  Discretionary  Control  of  Investments 

Section  703.40(c)(6)  authorizes  an 
FCU  to  delegate  to  an  outside  third 
party  discretionary  control  over  the 
purchase  and  sale  of  investments  up  to 
100  percent  of  an  FCU's  net  capital  at 
the  time  of  delegation.  12  CFR 
703.40(c)(6).  RegFlex.  exempts  FCUs 
meeting  specific  eligibility  requirements 
from  the  §  703.40(c)(6)  cap.  12  CFR 
742.4.  The  ANPR  solicited  comments  on 
whether  this  cap  should  be  raised  for  all 
FCUs  and  under  what  circumstances. 
Eleven  comraenters  supported  raising 
the  cap  and  did  not  object  to  NCUA 
requiring  FCUs  to  meet  certain 
minimum  standards  or  sfeek  prior 
approval  to  exceed  the  cap.  Six 
commenters  supported  raising  the  cap 
but  did  not  favor  a  process  requiring 
prior  agency  approval  Rather,  some  of 
these  commenters  preferred  NCUA 
setting  guidelines  that  an  F('U  could 
follow  and  requiring  only  that  an  FCU 
notify  the  NCUA  when  it  exceeds  the 
cap.  One  of  these  commenters 
recommended  setting  ininiinuni 
standards  for  investment  managers  to 
whom  FCUs  entrust  discretionary 
control.  Nine  commenters  opposed 
raising  the  cap. 

NCUA  believes  th.it  it  would  not  be 
prudent  to  raise  the  cap  on  discretionary 
control  of  investments  for  all  FCUs 
NCUA  believes  that  the  exemption  from 
this  cap  for  RegFlex  eligible  FCUs  is 
sufficient  relief  at  this  time.  NCUA 
wishes  to  clarify  that  the  cap  on 
delegating  discretionary  control  over  the 
purchase  and  sale  of  investments  is  not 
applicable  to  the  purchase  or  sale  of 
mutual  funds. 

The  Board  also  believes  it  is  prudent 
that  the  cap  be  evaluated  aiinuallv  so 
that  the  amount  of  investments  under 
discretionary  control  does  not  exceed 
the  credit  union's  net  worth  subsequent 
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to  the  original  delegation  of  investment 
authority.  Therefore,  the  Board  has 
added  the  requirement  that,  shfiuld  the 
amount  of  investments  under 
discretionary  control  exceed  the  net 
worth  cap  at  the  time  of  the  annual 
evaluation,  the  federal  credit  union's 
board  of  directors  must  receive  notice  as 
soon  as  possible,  but  no  later  than  the 
next  regularly  scheduled  board  meeting. 
The  board  of  directors  must  notify  the 
appropriate  regional  director  within  5 
days  after  the  board  meeting.  The  FCU 
must  also  develop  a  plan  to  bring  the 
credit  union  into  compliance  with  the 
cap.  The  plan  does  not  need  to  require 
divestiture  of  the  investments,  but  the 
credit  union  must  be  brought  back  into 
compliance  within  a  reasonable  period 
of  time. 

5.  Investment  Credit  Ratings 

Currently,  an  FCU  must  conduct  a 
credit  analysis  for  any  investment  that 
is  not  issued  by  or  fullv  guaranteed  as 
to  principal  and  interest  by  the  U.S. 
government  or  its  agencies,  enterprises. 
or  corporations,  or  fulh  insured  by  the 
NCUA  or  the  Federal  Deposit  Insurance 
Corporation.  12  CFR  703  40(d).  FCUs 
are  not  required  to  express  credit 
exposure  in  terms  of  rjsk  to  capital  and. 
except  for  municipal  bonds, and 
privately  issued  mortgage  related 
securities,  FCUs  are  not  required  to 
obtain  or  monitor  credit  ratings  on  the 
issue  or  issuer.  The  ANPR  solicited 
comments  as  to  whether  standards 
should  be  set. 

Six  commenters  supported  NCUA 
setting  regulatory  standards  for 
evaluating  investment  credit  risk. 
Fourteen  commenters  opposed 
regulatory  standards,  but  supported 
NCUA  guidelines  to  assist  FCUs  in 
assessing  credit  risk  on  their  own 
vrithout  hampering  their  ability  to 
manage  their  investments  according  to 
their  individual  risk  management 
capabilities.  Six  commenters  suggested 
that,  unless  an  investment  is  fully 
insured  or  guaranteed  by  the  U.S. 
government  or  its  agencies,  it  should 
only  be  permissible  for  FCUs  if  it  meets 
certain  minimum  credit  ratings  as 
established  by  a  national  rating 
organization  such  as  Moody's  or 
Standard  and  Poor's.  NCUA  has 
determined  that  the  current  rule 
sufficiently  encourages  FCUs  to  adopt 
prudent  credit  review  practices  and  that 
no  revisions  are  necessary  at  this  time. 
Further,  if  NCUA  established  specific, 
minimum  criteria  such  as  credit  ratings 
and  capital-at-risk  levels,  it  might 
encourage  credit  unions  to  forsake  other 
prudent  credit  evaluation  practices,  for 
example,  monitoring  pertinent  current 


events  and  news  stories  or  reviewing 
financial  statements. 

6.  Borrowing  Repurchase  Transaction 

Borrowing  repurchase  transactions, 
presently  referred  to  as  reverse 
repurchase  transactions  in  §  703.100(j), 
enable  an  FCU  to  sell  securities  under 
an  agreement  to  repurchase  in  order  to 
borrow  hinds.  12  CFR  703.100(j). 
Section  703.100(i)(2)  prohibits  an  FCU 
from  purchasing  an  investment  with  the 
proceeds  from  a  borrowing  repurchase 
agreement  if  the  purchased  investment 
matures  after  the  maturity  of  the 
borrowing  repurchase  agreement.  12 
CFR  703.100(j)(2).  Before  this 
restriction,  FCUs  could  incur  significant 
interest  rate  risk  by  borrowing  funds  at 
short-term  interest  rates  and  investing  in 
long-term  fixed  rate  instruments. 
Problems  can  result  when  the  spreads 
between  short-term  and  long-term  rates 
narrow,  adversely  affecting  earnings  and 
capital.  NCUA  has  not  imposed  similar 
prohibitions  for  other  borrowing 
arrangements.  For  example,  if  an  FCU 
borrows  funds  without  engaging  in  a 
borrowing  repurchase  agreement,  it  is 
not  limited  by  the  maturity  limit  of 
§  703.100(j)(2)  when  it  invests  the 
proceeds. 

The  ANPR  solicited  comments  on 
whether  removing  this  restriction  would 
raise  liquidity  or  safety  and  soundness 
concerns  and  whether  an  approval 
process  is  preferable  to  removing  the 
restriction.  Twenty  commenters 
supported  NCUA  removing  the  maturity 
limit  restriction  on  borrowing 
repurchase  transactions  without  * 
imposing  on  FCUs  a  prior  approval 
requirement.  Three  commenters  stated 
they  did  not  want  the  restriction 
removed. 

One  of  the  commenters  that  opposed 
removing  the  restriction  stated  there  are 
risks  associated  with  this  kind  of 
activity  and  there  should  be  regulatory 
limitations  to  mitigate  that  risk.  That 
commenter  further  stated  that  borrowing 
repurchase  transactions  are  typically 
used  for  positive  arbitrage 
opportunities.  Interest  rate  risk  is 
created  if  the  proceeds  of  the  transaction 
are  invested  significantly  shorter  or 
longer  than  the  borrowing  transaction. 

The  NCUA  agrees  with  this 
commenter  and  intends  to  leave  in  place 
the  prohibition  on  purchasing  an 
investment  with  the  proceeds  from  a 
borrowing  repurchase  transaction  if  the 
purchased  investment  matures  after  the 
maturity  of  the  borrowing  repurchase 
transaction.  To  increase  flexibility  for 
qualified  credit  unions,  however,  the 
NCUA  proposes  to  expand  RegFlex  in 
proposed  §  742.4  to  include  a  limited 
exemption  from  this  restriction. 


Specifically,  RegFlex  eligible  FCUs  will 
be  able  to  purchase  securities  with 
maturities  exceeding  the  maturity  of  the 
borrowing  repurchase  transaction  in  an 
amount  not  to  exceed  the  credit  union's 
net  worth. 

7.  Investment  Repurchase  Transaction 

Section  703.100(1)  defines  repurchase 
transactions.  12  CFR  703.100(1).  The 
proposed  rule  renames  them 
"investment  repurchase  transactions" 
and  conforms  the  requirements  for 
investment  repurchase  transactions  to 
those  of  securities  lending  transactions. 
Other  than  these  revisions,  the  proposal 
does  not  make  any  substantive 
amendments  in  this  regard. 

8.  Securities  Lending  Transaction 

Section  703.100(k)  addresses 
securities  lending  transactions  and 
requires  the  FCU  to  take  a  perfected  first 
priority  security  interest  in  all  collateral 
the  FCU  receives.  12  CFR  703.1O0(k). 
Proposed  §  703.13  removes  the  word 
"perfected  ",  but  still  requires  a  first 
priority  security  interest  through 
possession  or  control  of  the  collateral. 
Often,  under  state  law.  possession  or 
control  of  collateral  constitutes  a 
perfected  security  interest.  In  addition, 
the  proposed  rule  clarifies  that  an  FCU's 
agent  may  act  in  its  place  in  these 
transactions. 

9.  Purchase  of  Equity-linked  Options 

Although  §  703.110(a)  prohibits  FCUs 
from  purchasing  financial  derivatives, 
including  options,  12  CFR  703.110(a), 
NCUA  has  approved  an  investment  pilot 
program  permitting  a  vendor  to  act  as 
agent  for  an  FCU  to  purchase  equity- 
linked  options  for  limited  purposes. 
Specifically,  under  the  pilot  program,  an 
FCU  may  offer  share  certificates  where 
the  dividend  rate  is  tied  to  the 
performance  of  the  S&P  500  stock  index 
and  may  purchase  equity-linked  options 
to  fund  the  dividend.  NCUA  has  placed 
limitations  on  the  pilot  program  to 
minimize  risk  and  continues  to  prohibit 
FCUs  from  investing  in  options  for  their 
own  accounts. 

Because  of  the  positive  experience 
with  the  pilot  program,  the  ANPR  stated 
that  NCUA  was  considering  amending 
the  investment  regulation  to  make  the 
purchase  of  equity-linked  options  a 
permissible  investment  activity  for 
FCUs  for  the  limited  purpose  of  funding 
equity-linked  dividends.  The  ANPR 
discussed  potential  regulator) 
limitations  to  this  new  authority  and 
solicited  comments.  Fourteen 
commenters  supported  FCUs  being 
permitted  to  purchase  equity-linked 
options  for  the  purpose  of  offering 
equity-linked  dividends  to  their 
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members  and  also  supported  the 
limitations  suggested  by  NCUA.  Two 
lommenters  opposed  FCUs  being  given 
permission  to  purchase  equity-Hnked 
Dptions. 

Proposed  §  703.14  expands 
permissible  investment  activities  for  all 
FCUs  to  permit  them  to  purchase 
i^quity-linked  options  for  the  sole 
purpose  of  offering  equity-linked 
dividends  to  their  members,  subject  to 
limitations  including:  (1)  Maximum 
shares  permitted  in  the  program;  (2) 
minimum  counterparty  rating;  (3) 
(  oilateral  requirements;  (4)  option 
proceeds  to  fund  dividend  costs  only; 
(5)  final  maturity  of  the  options  coincide 
with  the  maturity  of  the  share  account; 
and  (6)  minimum  monthly  reporting 
requirements.  FCUs  are  still  prohibited 
from  investing  in  options  for  their  own 
accounts. 

10.  Investment  Advisers 

Section  703.40(c)(2)  currently  requires 
an  FCU  to  analyze  an  investment 
adviser's  background,  including 
whether  there  are  any  enforcement 
actions  against  the  adviser  or  the 
adviser's  associated  personnel  before 
transacting  business  with  the  adviser.  12 
CFR  703.40(c)(2).  NCUA  proposes  to 
amend  this  provision  to  clarify  that,  as 
part  of  this  background  check,  an  FCU 
should  analyze  the  background  of  the 
firm  for  whom  the  investment  adviser 
works,  in  addition  to  the  investment 
.jdviser  and  associated  personnel. 

11.  Recordkeeping  and  Generally 
Accepted  Accounting  Principles 

The  Act  provides  that  the  accounting 
principles  applicable  to  reports  or 
statements  required  to  be  filed  with  the 
NCUA  by  insured  credit  unions,  except 
those  with  total  assets  of  less  than  $10 
million,  must  be  uniform  and  consistent 
with  generally  accepted  accounting 
principles  (GAAP).  12  U.S.C. 
1782a(a)(6)(C).  The  accounting  standard 
required  in  §  703.40(a)  only  requires 
FCUs  to  classify  their  securities  as  hold- 
to-maturity,  available-for-sale,  or 
trading,  in  accordance  with  GAAP.  12 
CFR  703.40(a).  Accordingly,  in 
proposed  §  703.4.  NCUA  proposes  to 
revise  that  rule  to  clarify  that  FCUs 
having  total  assets  of  $10  million  or 
more  must  comply  with  all  GAAP 
provisions  related  to  the  accounting 
principles  applicable  to  reports  or 
statements  required  to  be  filed  with  the 
NCUA.  not  just  selected  ones.  While  not 
mandatory  for  FCUs  with  total  assets  of 
less  than  $10  million,  NCUA  encourages 
them  also  to  comply  with  GAAP  or  to 
account  for  their  investments  consistent 
with  the  NCUA  Accounting  Manual  For 
Federal  Credit  Unions  (Accounting 


Manual).  NCUA  recognizes  that  at  the 
present  the  Accounting  Manual,  which 
can  be  found  on  NCUA's  web  site,  is 
only  in  draft  form. 

12.  Net  Worth 

Part  703  defines  the  term  "net 
capital"  and  uses  an  FCU's  net  capital, 
or  percentage  of  net  capital,  as  the  basis 
for  measuring  and  specifying  limits  on 
some  of  an  FCU's  investment  activities. 
Amendments  to  the  Act  related  to 
prompt  corrective  action  define  "net 
worth"  and  use  net  worth  as  its  unit  of 
measure  instead  of  net  capital.  To  be 
consistent.  NCUA  proposes  to  replace  in 
the  investment  rule  all  references  to 
"net  capital"  with  "net  worth." 

13.  Format 

The  ANPR  solicited  comments  as  to 
whether  the  format  of  part  703  needs  to 
be  changed.  Nine  commenters  stated 
that  the  current  format  of  part  703 
should  be  changed  to  make  the  rule 
easier  to  read  and  more  conducive  to 
finding  information  quickly  They 
suggested  eliminating  the  question  and 
answer  format  and  dividing  large, 
cumbersome  sections  of  the  rule  into 
smaller,  distinct  sections  with 
individual  topic  headings.  Two 
commenters  preferred  the  current 
format  remain  unchanged.  NCUA  agrees 
with  the  nine  commenters  who  favor  a 
more  user-friendly  investment  rule  and 
proposes  to  reformat  the  rule. 

As  part  of  this  effort  to  make  the 
investment  rule  easier  to  read  and  locate 
information,  NCUA  proposes  to  revise 
the  manner  in  which  specific  terms  are 
defined.  Specifically,  the  proposed  rule 
adds  a  number  of  new  definitions, 
deletes  a  number  of  existing  definitions, 
and  segregates  all  definitions  into 
proposed  §  703.2  to  make  the  rule  easier 
to  understand. 

Kfi^iil.itiit  \  f'riK  f(liir»'s 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  a  proposed  rule  may  have  on  a 
substantial  number  of  small  credit 
unions  (those  under  one  million  dollars 
in  assets).  The  proposed  rule  clarifies 
the  investment  authority  granted  to 
FCUs  and  conforms  the  regulatory 
flexibility  program  to  the  investment 
rule.  The  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions,  and.  therefore,  a  regulatory 
flexibilitv  analysis  is  not  required. 

I'cipjTHOrk    Kf(iu(  tlOII    .\(  t 

The  current  Office  of  Management 
and  Budget  control  number  assigned  to 


Fart  703  IS  3133-U133.  NuUA  has 
determined  that  the  proposed  rule 
would  not  increase  paperwork 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  and  regulations 
of  the  Office  of  Management  and 
Budget. 

Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  actions  on 
state  and  local  interests.  In  adherence  to 
fundamental  federalism  principles, 
NCUA,  an  independent  regulatory 
agency  as  defined  in  44  U.S.C.  3502(5), 
voluntarily  complies  with  the  executive 
order.  The  proposed  rult-  would  not 
have  substantial  direct  effects  un  the 
states,  on  the  connection  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  NCUA  has 
determined  that  this  proposed  rule  does 
not  constitute  a  policy  that  has 
federalism  implications  for  purposes  of 
the  executive  order. 

The  Treasury  and  General  Government 
Appropriations  Act,  1999 — Assessment 
of  Federal  Regulations  and  Policies  on 
Families 

The  NCUA  has  determined  that  this 
proposed  rule  would  not  affect  family 
well-being  within  the  meaning  of 
section  654  of  the  Treasury  and  General 
Government  Appropriations  Act,  1999, 
Public  Law  105-277,  112  Stat.  2681 
(1998). 

Agency  Regulatory  Goal 

NCUA's  goal  is  to  promulgate  clear 
and  understandable  regulations  that 
impose  minimal  regulatory  burden.  We 
request  your  comments  on  whether  the 
proposed  rule  is  understandable  and 
minimally  intrusive. 

List  of  Subjects 

12  CFR  Part  703 

Credit  unions.  Investments. 

12  CFR  Part  742 

Credit  unions.  Reporting  and 
recordkeeping  requirements. 

By  the  National  Credit  Union 
Administration  Board  on  December  19.  2002. 

Becky  Baker, 

Secretarv  of  the  Board. 


Accordingly.  NCUA  proposes  to 
amend  12  CFR  parts  703  and  742  as 
follows: 
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PART  703— ORGANIZATION  AND 
OPERATIONS  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  703 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1757(7),  1757(8), 
1757(15). 

2.  Revise  part  703  to  read  as  follows: 

PART  703— INVESTMENT  AND 
DEPOSIT  ACTIVITIES 

Sec. 

703.1  Purpose  and  scope. 

703.2  Definitions. 

703.3  Investment  policies. 

703.4  Recordkeeping  and  documentation 
requirements. 

703.5  Discretionary  control  over 
investments  and  investment  advisers. 

703.6  Credit  analysis. 

703.7  Notice  of  non-compliant  investments. 

703.8  Broker-dealers. 

703.9  Safekeeping  of  investments. 

703.10  Monitoring  non-security 
investments. 

703.11  Valuing  securities. 

703.12  Monitoring  securities. 

703.13  Permissible  investment  activities. 

703.14  Permissible  investments. 

703.15  Prohibited  investment  activities. 

703.16  Prohibited  investments. 

703.1 7  Conflicts  of  interest. 

703.18  Grandfathered  Investments. 

703.19  Investment  pilot  program. 

§703.1    Purpose  and  scope. 

(a)  This  p.irt  miirpn't^  several  of  the 
provisions  of  sections  107(7),  107(8), 
and  107(15)  of  the  Federal  Credit  Union 
Act  (Act),  12  U.S.C.  1757(7),  1757(8), 
1757(15),  which  list  those  securities, 
deposits,  and  other  obligations  in  which 
a  federal  credit  union  may  invest.  Part 
703  identifies  certain  investments  and 
deposit  activities  permissible  under  the 
Act  and  prescribes  regulations 
governing  those  investments  and 
deposit  activities  on  the  basis  of  safety 
and  soundness  concerns.  Additionally, 
part  703  identifies  and  prohibits  certain 
investments  and  deposit  activities. 
Investments  and  deposit  activities  that 
are  permissible  under  the  Act  and  not 
prohibited  or  otherwise  regulated  by 
part  703  remain  permissible  for  federal 
credit  unions. 

(b)  This  part  does  not  apply  to: 

(1)  Investment  in  loans  to  members 
and  related  activities,  which  is  governed 
by  §§  701.21,  701.22.  701.23,  and  part 
723  of  this  chapter; 

(2)  The  purchase  of  real  estate-secured 
loans  pursuant  to  section  107(1 5)(A)  of 
the  Act,  which  is  governed  by  §  701.23 
of  this  chapter: 

(3)  Investment  in  credit  union  service 
organizations,  which  is  governed  by  part 
712  of  this  chapter; 

(4)  Investment  in  fixed  assets,  which 
is  governed  by  §  701.36  of  this  chapter; 


(5)  Investment  by  corporate  credit 
unions,  which  is  governed  by  part  704 
of  this  chapter;  or 

(6)  Investment  activity  by  state- 
chartered  credit  unions,  except  as 
provided  in  §  741.3(a)(3)  of  this  chapter. 

§703.2     Definitions. 

The  following  definitions  apply  to 
this  part: 

(a)  Adjusted  trading  means  selling  an 
investment  to  a  counterparty  at  a  price 
above  its  current  fair  value  and 
simultaneously  purchasing  or 
committing  to  purchase  from  the 
counterparty  another  investment  at  a 
price  above  its  current  fair  value. 

(b)  Associated  personnel  means  a 
person  engaged  in  the  investment 
banking  or  securities  business  who  is 
directly  or  indirectly  controlled  by  a 
National  Association  of  Securities 
Dealers  (NASD)  member,  whether  or  not 
this  person  is  registered  or  exempt  from 
registration  with  NASD.  Associated 
personnel  includes  ever\'  sole 
proprietor,  partner,  officer,  director,  or 
branch  manager  of  any  NASD  member. 

(c)  Bank  note  means  a  direct, 
unconditional,  and  unsecured  general 
obligation  of  a  bank  that  ranks  equally 
with  all  other  senior  unsecured 
indebtedness  of  the  bank,  except  deposit 
liabilities  and  other  obligations  that  are 
subject  to  any  priorities  or  preferences. 

(d)  Banker's  acceptance  means  a  time 
draft  that  is  drawn  on  and  accepted  by 

a  bank  and  that  represents  an 
irrevocable  obligation  of  the  bank. 

(e)  Borrowing  repurchase  transaction 
means  a  transaction  in  which  the  federal 
credit  union  agrees  to  sell  a  security  to 

a  counterparty  and  to  repurchase  the 
same  or  an  identical  security  from  that 
counterparty  at  a  specified  future  date 
and  at  a  specified  price. 

(f)  Call  means  an  option  that  gives  the 
holder  the  right  to  buy  the  underlying 
securit^'  at  a  specified  price  during  a 
fixed  time  period. 

(g)  Collective  investment  fund  means 
a  fund  maintained  by  a  national  bank 
under  part  9  of  the  Comptroller  of  the 
Currency's  regulations. 

(h)  Commercial  mortgage  related 
security  means  a  mortgage  related 
security,  as  defined  below,  except  that 
it  is  collateralized  entirely  by 
commercial  real  estate,  such  as  a 
warehouseor  office  building,  or  a  multi- 
family  dwelling  consisting  of  more  than 
four  units. 

(i)  Counterparty  means  the  party  on 
the  other  side  of  the  transaction. 

(j)  Custodial  agreement  means  a 
contract  in  which  one  party  agrees  to 
exercise  ordinary  care  in  protecting  the 
securities  held  in  safekeeping  for  others. 


IkJ  Delivery  versus  payiutiut  means 
payment  for  an  investment  must  occur 
simultaneously  with  its  deliver)'. 

(1)  Deposit  note  means  an  obligation  of 
a  bank  that  is  similar  to  a  certificate  of 
deposit  but  is  rated. 

(m)  Derivatives  means  financial 
instruments  or  other  contracts  whose 
value  is  based  on  the  performance  of  an 
underlying  financial  asset,  index  or 
other  investment  that  have  the  three 
following  characteristics: 

(1)  It  has  one  or  more  underlyings  and 
one  or  more  notional  amounts  or 
payment  provisions  or  both  that 
determine  the  amount  of  the  settlement 
or  settlements,  and.  in  some  cases, 
whether  or  not  a  settlement  is  required: 

(2)  It  requires  no  initial  net 
investment  or  an  initial  net  investment 
that  is  less  than  would  be  required  for 
other  types  of  contracts  that  would  be 
expected  to  have  a  similar  response  to 
changes  in  market  factors;  and 

(3)  Its  terms  require  or  permit  net 
settlement,  it  can  readily  be  settled  net 
by  means  outside  the  contract,  or  it 
provides  for  deliver)'  of  an  asset  that 
puts  the  recipient  in  a  position  not 
substantially  different  from  net 
settlement. 

(n)  Embedded  option  means  a 
characteristic  of  an  investment  that 
gives  the  issuer  or  holder  the  right  to 
alter  the  level  and  timing  of  the  cash 
flows  of  the  investment.  Embedded 
options  include  call  and  put  provisions 
and  interest  rate  caps  and  floors.  Since 
a  prepayment  option  in  a  mortgage  is  a 
tvpe  of  call  provision,  a  mortgage- 
backed  security  composed  of  mortgages 
that  may  be  prepaid  is  an  example  of  an 
investment  with  an  embedded  option. 

(o)  Eurodollar  deposit  means  a  U.S. 
dollar-denominated  deposit  in  a  foreign 
branch  of  a  United  States  depositor)' 
institution. 

(p)  European  financial  options 
contract  means  an  option  that  can  be 
exercised  only  on  its  expiration  date. 

(q)  Fair  value  means  tne  amount  at 
which  an  instrument  could  be 
exchanged  in  a  current,  arms-length 
transaction  between  willing  parties,  as 
opposed  to  a  forced  or  liquidation  sale. 

(r)  Financial  options  contract  means 
an  agreement  to  make  or  take  deliver)' 
of  a  standardized  financial  instrument 
upon  demand  by  the  holder  of  the 
contract  as  specified  in  the  agreement. 

(s)  Immediate  family  member  means  a 
spouse  or  other  family  member  living  in 
the  same  household. 

(t)  Industry-recognized  information 
provider  means  an  organization  that 
obtains  compensation  by  providing 
information  to  investors  and  receives  no 
compensation  for  the  purchase  or  sale  of 
investments. 
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(uj  Iiivt;stmt^nt  moans  .iiiy  securUy, 
obligation,  account,  deposit,  or  other 
item  authorized  for  purchase  by  a 
federal  credit  union  under  sections 
107(7),  107(8),  or  107(15)  of  the  Act.  or 
this  part,  other  than  loans  to  members. 

(v)  Investment  repurchase  transaction 
means  a  transaction  in  which  an 
investor  agrees  to  purchase  a  security 
from  a  counterparty  and  to  resell  the 
same  or  an  identical  security  to  that 
counterparty  at  a  specified  future  date 
and  at  a  specified  price. 

(w)  Maturity  means  the  date  the  last 
principal  amount  of  a  security  is 
scheduled  to  come  due  and  does  not 
mean  the  call  date  or  the  weighted 
average  life  of  a  security. 

(x)  Mortgage  related  security  means  a 
security  as  defined  in  section  3{a)(41)  of 
the  Securities  Exchange  Act  of  1934  (15 
U.S.C.  78c(a)(41)).  e.g..  a  privately- 
issued  security  backed  by  first  lien 
mortgages  secured  by  real  estate  upon 
which  is  located  a  dwelling,  mixed 
residential  and  commercial  structure, 
residential  manufactured  home,  or 
commercial  structure,  that  is  rated  in 
one  of  the  two  highest  rating  categories 
by  at  least  one  nationally-recognized 
statistical  rating  organization. 

(y)  Mortgage  servicing  rights  means  a 
contractual  obligation  to  perform 
mortgage  servicing  and  the  right  to 
receive  compensation  for  performing 
those  services.  Mortgage  servicing  is  the 
administration  of  a  mortgage  loan, 
including  collecting  monthly  payments 
and  fees, "providing  recordkeeping  and 
escrow  functions,  and,  if  necessary 
curing  defaults  and  foreclosing. 

(z)  Negotiable  instrument  means  an 
instrument  that  may  be  freely 
transferred  from  the  purchaser  to 
another  person  or  entity  by  delivery,  or 
endorsement  and  delivery,  with  full 
legal  title  becoming  ve.sted  in  the 
transferee. 

(aa)  Net  worth  means  the  retained 
earnings  balance  of  the  credit  union  at 
quarter  end  as  determined  under 
generally  accepted  accounting 
principles  and  as  further  defined  in 
<!»  702.2(f)  of  this  chapter. 

(bb)  Official  means  any  member  of  a 
federal  credit  union's  board  of  directors, 
credit  committee,  supervisory 
committee,  or  investment-related 
committee. 

(cc)  Ordinary  care  means  the  degree 
of  care,  which  an  ordinarily  prudent 
and  competent  person  engaged  in  the 
same  line  of  business  or  endeavor 
should  exercise  under  similar 
circumstances. 

(dd)  Pair-off  transaction  moans  an 
investment  purc:hase  transaction  that  is 
closed  or  sold  on,  or  before  the 
settlement  dale.  In  a  pair-off,  an  investor 


commits  to  purchase  an  investment,  but 
then  pairs-off  the  purchase  with  a  sale 
of  the  same  investment  before  or  on  the 
settlement  date. 

(ee)  Put  means  a  financial  options 
contract  that  entitles  the  holder  to  sell, 
entirely  at  the  holder's  option,  a 
specified  quantity  of  a  security  at  a 
specified  price  at  any  time  until  the 
stated  expiration  date  of  the  contract, 

(ff)  Registered  investment  company 
means  an  investment  company  that  is 
registered  with  the  Securities  and 
Exchange  Commission  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a).  Examples  of  registered 
investment  companies  are  mutual  funds 
and  unit  investment  trusts. 

(gg)  Regular  vt^ay  settlement  means 
delivery  of  a  .security  from  a  seller  to  a 
buyer  within  the  time  frame  that  the 
securities  industry  has  established  for 
immediate  delivery  of  that  type  of 
security.  For  example,  regular  way 
settlement  of  a  Treasury  security 
includes  settlement  on  the  trade  date 
(cash),  the  business  day  following  the 
trade  date  (regular  way),  and  the  second 
business  day  following  the  trade  date 
(skip  day). 

(hn)  Residual  interest  means  the 
remainder  cash  flows  from 
collateralized  mortgage  obligations/real 
estate  mortgage  investment  conduits 
(CMOs/REMlCs),  or  other  mortgage- 
backed  security  transaction,  after 
payments  due  bondholders  and  trust 
administrative  expenses  have  been 
satisfied. 

(ii)  Securities  lending  means  lending 
a  security  to  a  counterparty,  either 
directly  or  through  an  agent,  and 
accepting  collateral  in  return. 

(jj)  Security  means  a  share, 
participation,  or  other  interest  in 
property  or  in  an  enterprise  of  the  issuer 
or  an  obligation  of  the  issuer  that:  (1) 
Either  is  represented  by  an  instrument 
issued  in  bearer  or  registered  form  or,  if 
not  represented  by  an  instrument,  is 
registered  in  books  maintained  to  record 
transfers  by  or  on  behalf  of  the  issuer; 
(2)  Is  of  a  type  commonly  dealt  in  on 
securities  exchanges  or  markets  or, 
when  represented  by  an  instrument,  is 
commonly  recognized  in  any  area  in 
which  it  is  issued  or  dealt  in  as  a 
medium  for  investment;  and  (3)  Either 
is  one  of  a  class  or  series  or  by  its  terms 
is  divisible  into  a  class  or  series  of 
shares,  participations,  interests,  or 
obligations. 

(kl)  Senior  management  employee 
means  a  federal  credit  union's  chief 
executive  ofTicer  (typically  this 
individual  holds  the  title  of  President  or 
Treasurer/ Manager),  an  assistant  chief 
executive  officer,  and  the  chief  financial 
officer. 


ill)  Small  business  related  security 
means  a  security  as  defined  in  section 
3(a)(53)  of  the  Securities  Exchange  Act 
of  1934  (15  U.S.C.  78c(a)(53)),  e.g..  a 
security  that  is  rated  in  1  of  the  4 
highest  rating  categories  by  at  least  one 
nationally  recognized  statistical  rating 
organization,  and  represents  an  interest 
in  1  or  more  promissory  notes  or  leases 
of  personal  property  evidencing  the 
obligation  of  a  small  business  concern 
and  originated  by  an  insured  depository 
institution,  insured  credit  union,    ■ 
insurance  company,  or  similar 
institution  which  is  supervised  and 
examined  by  a  Federal  or  State 
authority,  or  a  finance  company  or 
leasing  company.  This  definition  does 
not  include  Small  Business 
Administration  securities  permissible 
under  section  107(7)  of  the  Act. 

(mm)  Weighted  average  lif^means  the 
weighted-average  time  to  the  return  of  a 
dollar  of  principal,  calculated  by 
multiplying  each  portion  of  principal 
received  by  the  time  at  which  it  is 
expected  to  be  received  (based  on  a 
reasonable  and  supportable  estimate  of 
that  time)  and  then  summing  and 
dividing  by  the  total  amount  of 
principal. 

(nn)  When-issued  trading  of  securities 
means  the  buying  and  selling  of 
securities  in  the  period  between  the 
announcement  of  an  offering  and  the 
issuance  and  payment  date  of  the 
securities. 

(oo)  Yankee  dollar  deposit  means  a 
deposit  in  a  United  States  branch  of  a 
foreign  bank  licensed  to  do  business  in 
the  state  in  which  it  is  located,  or  a 
deposit  in  a  state-chartered,  foreign 
controlled  bank. 

(pp)  Zero  coupon  investment  means 
an  investment  that  makes  no  periodic 
interest  payments  but  instead  is  sold  at 
a  discount  from  its  face  value.  The 
holder  of  a  zero  coupon  investment 
realizes  the  rate  of  return  through  the 
gradual  appreciation  of  the  investment, 
which  is  redeemed  at  face  value  on  a 
specified  maturity  date. 

§703  3      Inyestment  policies 

A  federal  credit  union's  board  of 
directors  must  establish  written 
investment  policies  consistent  with  the 
Act.  this  part,  and  other  applicable  laws 
and  regulations  and  must  review  the 
policy  at  least  annually.  These  policies 
may  be  part  of  a  broader,  asset-liability 
management  policy.  Written  investment 
policies  must  address  the  following: 

(a)  The  purposes  and  objectives  of  the 
federal  credit  union's  investment 
activities; 

(b)  The  characteristics  of  the 
investments  the  federal  credit  union 
may  make  including  the  issuer. 
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maturity,  index,  cap,  floor,  coupon  rate, 
coupon  formula,  call  provision,  average 
life,  and  interest  rate  risk; 

(c)  How  the  federal  credit  union  will 
manage  interest  rate  risk: 

(d)  How  the  federal  credit  union  will 
manage  liquidity  risk; 

(e)  How  the  federal  credit  union  will 
manage  credit  risk  including 
specifically  listing  institutions,  issuers, 
and  counterparties  that  may  be  used,  or 
criteria  for  their  selection,  and  limits  on 
the  amounts  that  may  be  invested  with 
each; 

(f)  How  the  federal  credit  union  will 
manage  concentration  risk,  which  can 
result  from  dealing  with  a  single  or 
related  issuers,  lack  of  geographic 
distribution,  holding  obligations  with 
similar  characteristics  like  maturities 
and  indexes,  holding  bonds  having  the 
same  trustee,  and  holding  securitized 
loans  having  the  same  originator, 
packager,  or  guarantor: 

(g)  Who  has  investment  authority  and 
the  extent  of  that  authority.  Those  with 
authority  must  be  qualified  by 
education  or  experience  to  assess  the 
risk  characteristics  of  investments  and 
investment  transactions.  Only  those 
individuals  with  investment  authority 
may  be  voting  members  of  an 
investment  committee; 

(h)  The  broker-dealers  the  federal 
credit  union  may  use; 

(i)  The  safekeepers  the  federal  credit 
union  may  use; 

(j)  How  the  federal  credit  union  will 
handle  an  investment  that,  after 
purchase,  is  outside  of  board  policy  or 
fails  a  requirement  of  this  part;  and 

(k)  How  the  federal  credit  union  will 
conduct  investment  trading  activities,  if 
applicable,  including  addressing: 

(1)  Who  has  purchase  and  sale 
authority; 

(2)  Limits  on  trading  account  size: 

(3)  Allocation  of  cash  flow  to  trading 
accounts; 

(4)  Stop  loss  or  sale  provisions; 

(5)  Dollar  size  limitations  of  specific 
types,  quantity  and  maturity  to  be 
purchased; 

(6)  Limits  on  the  length  of  time  an 
investment  may  be  inventoried  in  a 
trading  account;  and 

(7)  Internal  controls,  including 
segregation  of  duties. 

§  703  4     Recordkeeping  and  documentation 
requirements. 

id)  1  tideral  credit  unions  with  assets 
of  $10,000,000  or  greater  must  comply 
with  all  generally  accepted  accounting 
principles  applicable  to  reports  or 
statements  required  to  be  filed  with  the 
NCUA.  Federal  credit  unions  with 
assets  less  than  $10,000,000  are 
encouraged  to  do  the  same,  but  are  not 


required  to  do  so.  Federal  credit  unions 
with  assets  less  than  $10,000,000  may 
choose  to  account  for  their  investments 
consistent  with  the  NCUA  Accounting 
Manual  For  Federal  Credit  Unions. 

(b)  A  federal  credit  union  must 
maintain  documentation  for  each 
investment  transaction  for  as  long  as  it 
holds  the  investment  and  until  the 
documentation  has  been  audited  in 
accordance  with  §  701.12  of  this  chapter 
and  examined  by  NCUA.  The 
documentation  should  include,  where 
applicable,  bids  and  prices  at  purchase 
and  sale  and  for  periodic  updates, 
relevant  disclosure  documents  or  a 
description  of  the  security  from  an 
industr\'-recognized  information 
provider,  financial  data,  and  tests  and 
reports  required  by  the  federal  credit 
union's  investment  policy  and  this  part. 

(c)  A  federal  credit  union  must 
maintain  documentation  its  board  of 
directors  used  to  approve  a  broker- 
dealer  or  a  safekeeper  for  as  long  as  the 
broker-dealer  or  safekeeper  is  approved 
and  until  the  documentation  has  been 
audited  in  accordance  with  §  701.12  of 
this  chapter  and  examined  by  NCUA. 

(d)  A  federal  credit  union  must  obtain 
an  individual  confirmation  statement 
from  each  broker-dealer  for  each 
investment  purchased  or  sold. 

§703  5     Discretionary  control  over 
investments  and  investment  advisers. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  federal  credit  union 
must  retain  discretionary  control  over 
its  purchase  and  sale  of  investments.  A 
federal  credit  union  has  not  delegated 
discretionary  control  to  an  investment 
adviser  when  the  federal  credit  union 
reviews  all  recommendations  from 
investment  advisers  and  is  required  to 
authorize  a  recommended  purchase  or 
sale  transaction  before  its  execution. 

{b){l)  A  f^eral  credit  union  may 
delegate  discretionary  control  over  the 
purchase  and  sale  of  investments  to  a 
person  other  than  a  federal  credit  union 
official  or  employee: 

(i)  Providea  the  person  is  an 
investment  adviser  registered  with  the 
Securities  and  Exchange  Commission 
under  the  Investment  Advisers  Act  of 
1940(15  U.S.C.  80b):  and 

(ii)  In  an  amount  up  to  100  percent  of 
its  not  worth  in  the  aggregate  at  the  time 
of  delegation. 

(2)  At  least  annually,  the  federal 
credit  union  must  adjust  the  amount  of 
funds  held  under  discretionary  control 
to  comply  with  the  100  percent  of  net 
worth  cap.  The  federal  credit  union's 
board  of  directors  must  receive  notice  a.'- 
soon  as  possible,  but  no  later  than  the 
next  regularly  scheduled  board  meeting, 
of  the  amount  exceeding  the  net  worth 


cap  and  notify  in  writing  the 
appropriate  regional  director  within  5 
days  after  the  board  meeting.  The  credit 
union  must  develop  a  plan  to  comply 
with  the  cap  within  a  reasonable  period 
of  time. 

(3)  Before  transacting  business  with 
an  investment  adviser,  a  federal  credit 
union  must  analyze  his  or  her 
background  and  information  available 
from  state  or  federal  securities 
regulators,  including  any  enforcement 
actions  against  the  adviser,  associated 
personnel,  and  the  firm  for  which  the 
adviser  works. 

(c)  A  federal  credit  union  may  not 
compensate  an  investment  adviser  with 
discretionary  control  over  the  purchase 
and  sale  of  investments  on  a  per 
transaction  basis  or  based  on  capital 
gains,  capital  appreciation,  net  income, 
performance  relative  to  an  index,  or  any 
other  incentive  basis. 

(d)  A  federal  credit  union  must  obtain 
a  report  from  its  investment  adviser  at 
least  monthly  that  details  the 
investments  under  the  adviser's  control 
and  their  performance. 

§  703.6    Credit  analysis. 

A  federal  credit  union  must  conduct 
and  document  a  credit  analysis  on  an 
investment  and  the  issuing  entity  before 
purchasing  it,  except  for  investments 
issued  or  fully  guaranteed  as  to 
principal  and  interest  by  the  U.S. 
government  or  its  agencies,  enterprises, 
or  corporations  or  fully  insured 
(including  accumulated  interest)  by  the 
National  Credit  Union  Administration 
or  the  Federal  Deposit  Insurance 
Corporation.  A  federal  credit  union 
must  update  this  analysis  at  least 
annually  for  as  long  as  it  holds  the 
investment. 

§703,7     Notice  o'  "O"  c  o-^.oliant 
investments. 

A  federal  credit  unions  board  of 
directors  must  receive  notice  as  soon  as 
possible,  but  no  later  than  the  next 
regularly  scheduled  board  meeting,  of 
any  investment  that  either  is  outside  of 
board  policy  after  purchase  or  has  failed 
a  requirement  of  this  part.  The  board  of 
directors  must  document  its  action 
regarding  the  investment  in  the  minutes 
of  the  board  meeting,  including  a 
detailed  explanation  of  any  decision  not 
to  sell  it.  The  federal  credit  union  must 
notify  in  writing  the  appropriate 
regional  director  of  an  investment  that 
has  failed  a  requirement  of  this  part 
within  5  days  after  the  board  meeting. 

§703.8    Broker-dealers. 

;dj  A  federal  credit  union  may 
purchase  and  sell  investments  through  a 
broker-dealer  as  long  as  the  broker- 
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dealer  is  registered  as  a  bruker-diMltT 
with  the  Securities  and  Exchange 
Commission  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a  et 
seq.)  or  is  a  depository  institution  whose 
broker-dealer  activities  are  regulated  by 
a  federal  or  state  regulatory  agency. 

(b)  Before  purchasing  an  investment 
thrt)ugh  a  broker-dealer,  a  federal  credit 
union  must  analyze  and  annually 
update  the  following: 

(1)  The  background  of  any  sales 
representative  with  whom  the  federal 
credit  union  is  doing  business; 

(2)  Information  available  from  state  or 
federal  securities  regulators  and 
securities  industry  self-regulatory 
organizations,  such  as  the  National 
Association  of  Securities  Dealers  and 
the  North  American  Securities 
Administrators  Association,  about  any 
enforcement  actions  against  the  broker- 
dealer,  its  affiliates,  or  associated 
personnel;  and 

(3)  If  the  broker-dealer  is  acting  as  the 
federal  credit  union's  counterparty,  the 
ability  of  the  broker-dealer  and  its 
subsidiaries  or  affiliates  to  fulfill 
commitments,  as  evidenced  by  capital 
strength,  liquidity,  and  operating 
results.  The  federal  credit  union  should 
consider  current  financial  data,  annual 
reports,  reports  of  nationally-recognized 
statistical  rating  agencies,  relevant 
disclosure  documents,  and  other 
sources  of  financial  information. 

§703.9     Safekpopinq  o'  invpstments. 

(a)  A  fedei.ii  i  imiii  uiuiMi  :<  purchased 
investments  and  repurchase  collateral 
must  be  in  the  federal  credit  union's 
possession,  recorded  as  owned  by  the 
federal  credit  union  through  the  Federal 
Reserve  Book-Entry  System,  or  held  by 
a  board-approved  safekeeper  under  a 
written  custodial  agreement  that 
requires  the  safekeeper  to  exercise,  at 
least,  ordinary  care. 

(b)  Any  safekeeper  used  by  a  federal 
credit  union  must  be  regulated  and 
supervised  by  either  the  Securities  and 
Exchange  Commission,  a  federal  or  state 
depository  in.stitution  regulatory  agency, 
or  a  state  trust  company  regulatory 
agency. 

(c)  A  federal  credit  union  must  obtain 
and  reconcile  monthly  a  statement  of 
purchased  investments  and  repurchase 
collateral  held  in  safekeeping. 

(d)  Annually,  the  federal  credit  union 
must  analyze  the  ability  of  the 
safekeeper  to  fulfill  its  custodial 
responsibilities,  as  evidenced  by  capital 
strength,  liquidity,  and  operating 
results.  The  federal  credit  union  should 
consider  current  financial  data,  annual 
reports,  reports  of  nationally-recognized 
statistical  rating  agencies,  relevant 


disi-losure  documents,  and  otner 
sourrrs  of  finanrial  information 
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Monitoring  non-secunty 


investments 

(dj  Al  least  quarterly,  a  federal  credit 
union  must  prepare  a  written  report 
listing  all  of  its  shares  and  deposits  in 
banks,  credit  unions,  and  other 
depository  institutions,  that  have  one  or 
more  of  the  following  features: 

(1)  Embedded  options; 

(2)  Remaining  maturities  greater  than 
3  years;  or 

(3)  Coupon  formulas  that  are  related 
to  more  than  one  index  or  are  inversely 
related  to.  or  multiples  of,  an  index. 

(b)  The  requirement  of  paragraph  (a) 
of  this  section  does  not  apply  to  shares 
and  deposits  that  are  securities. 

(c)  If  a  federal  credit  union  does  not 
have  an  investment-related  committee, 
then  each  member  of  its  board  of 
directors  must  receive  a  copy  of  the 
report  described  in  paragraph  (a)  of  this 
section.  If  a  federal  credit  union  has  an 
investment-related  committee,  then 
each  member  of  the  committee  must 
receive  a  copy  of  the  report,  and  each 
member  of  the  board  must  receive  a 
summary  of  the  information  in  the 
report. 

^  ,'OJ  1  '      Valuiriq  securities. 

(a)  Before  purchasing  or  selling  a 
security,  a  federal  credit  union  must 
obtain  either  price  quotations  on  the 
security  from  at  least  two  broker-dealers 
or  a  price  quotation  on  the  security  from 
an  industry-recognized  information 
provider.  This  requirement  to  obtain 
price  quotations  does  not  apply  to  new 
issues  purchased  at  par  or  at  original 
issue  discount. 

(b)  At  least  monthly,  a  federal  credit 
union  must  determine  the  fair  value  of 
each  security  it  holds.  It  may  determine 
fair  value  by  obtaining  a  price  quotation 
on  the  security  from  an  industry- 
recognized  information  provider,  a 
broker-dealer,  or  a  safekeeper. 

(c)  At  least  annually,  the  federal  credit 
union's  supervisory  committee  or  its 
external  auditor  must  independently 
assess  the  reliability  of  monthly  price 
quotations  received  from  a  broker-dealer 
or  safekeeper.  The  federal  credit  union's 
supervisory  committee  or  external 
auditor  must  follow  generally  accepted 
auditing  standards,  which  require  either 
re-computation  or  reference  to  market 
quotations. 

(d)  If  a  federal  credit  union  is  unable 
to  obtain  a  price  quotation  required  by 
this  section  for  a  particular  security, 
then  it  may  obtain  a  quotation  for  a 
security  with  substantially  similar 
characteristics. 


§703.12     Monitoring  securities. 

(a)  At  least  m(Hi;:.:\     .  tideral  credit 
union  must  prepare  a  written  report 
setting  forth,  for  each  security  held,  the 
fair  value  and  dollar  change  since  the 
prior  month-end,  with  summary 
information  for  the  entire  portfolio. 

(b)  At  least  quarterly,  a  federal  credit 
union  must  prepare  a  written  report 
setting  forth  the  sum  of  the  fair  values 
of  all  fixed  and  variable  rate  securities 
held  that  have  one  or  more  of  the 
following  features: 

(1)  Embedded  options; 

(2)  Remaining  maturities  greater  than 
3  years;  or 

(3)  Coupon  formulas  that  are  related 
to  more  than  one  index  or  are  inversely 
related  to,  or  multiples  of,  an  index. 

(c)  Where  the  amount  calculated  in 
paragraph  (b)  of  this  section  is  greater 
than  a  federal  credit  union's  net  worth, 
the  report  described  in  that  paragraph 
must  provide  a  reasonable  and 
supportable  estimate  of  the  potential 
impact,  in  percentage  and  dollar  terms, 
of  an  immediate  and  sustained  parallel 
shift  in  market  interest  rates  of  plus  and 
minus  300  basis  points  on: 

(1)  The  fair  value  of  each  security  in 
the  federal  credit  union's  portfolio; 

(2)  The  fair  value  of  the  federal  credit 
union's  portfolio  as  a  whole;  and 

(3)  The  federal  credit  union's  net 
worth. 

(d)  If  the  federal  credit  union  does  not 
have  an  investment-related  committee, 
then  each  member  of  its  board  of 
directors  must  receive  a  copy  of  the 
reports  described  in  paragraphs  (a) 
through  (c)  of  this  section.  If  the  federal 
credit  union  has  an  investment-related 
committee,  then  each  member  of  the 
committee  must  receive  copies  of  the 
jeports,  and  each  member  of  the  board 
of  directors  must  receive  a  summary  of 
the  information  in  the  reports. 

§  703  1  3     Permissible  investment  activities 

(a)  Regular  way  settlement  and 
delivery  versus  payment  basis.  A  federal 
credit  union  may  only  contract  for  the 
purchase  or  sale  of  a  security  as  long  as 
the  delivery  of  the  security  is  by  regular 
way  settlement  and  the  transaction  is 
accomplished  on  a  delivery  versus 
payment  basis. 

(b)  Federal  funds.  A  federal  credit 
union  may  sell  federal  funds  to  an 
institution  described  in  Section  107(8) 
of  the  Act  and  credit  unions,  as  long  as 
the  interest  or  other  consideration 
received  from  the  financial  institution  is 
at  the  market  rate  for  federal  funds 
transactions. 

(c)  Investment  repurchase  transaction. 
A  federal  credit  union  may  enter  into  an 
investment  repurchase  transaction  so 
long  as: 


Federal  Register    \'ol    6"    NO    Z49'Fru],i\    Dtn  pinhe:   Z~    2002 /Proposed  Rules 


'90D' 


(1)  Any  securities  the  federal  credit 
union  receives  are  permissible 
investments  for  federal  credit  unions, 
the  federal  credit  union,  or  its  agent, 
either  takes  physical  possession  or 
control  of  the  repurchase  securities  or  is 
recorded  as  owner  of  them  through  the 
Federal  Reserve  Book  Entry  Securities 
Transfer  System,  the  federal  credit 
union,  or  its  agent,  receives  a  daily 
assessment  of  their  market  value, 
including  accrued  interest,  and  the 
federal  credit  union  maintains  adequate 
margins  that  reflect  a  risk  assessment  of 
the  securities  and  the  term  of  the 
transaction;  and 

(2)  The  federal  credit  union  has 
entered  into  signed  contracts  with  all 
approved  counterparties. 

(d)  Borrowing  repurchase  transaction. 
A  federal  credit  union  may  enter  into  a 
borrowing  repurrhasp  transaction  so 
long  as: 

(1)  The  transaction  meets  the 
requirements  of  paragraph  (c)  of  this 
section; 

(2)  Any  cash  the  federal  credit  union 
receives  is  subject  to  the  borrowing  limit 
specified  in  Section  107(9)  of  the  Act, 
and  any  investments  the  federal  credit 
union  purchases  with  that  cash  are 
permissible  for  federal  credit  unions; 
and 

(3)  The  ^vestments  referenced  in 
paragraph  {d)(2)  of  this  section  maturp 
no  later  than  the  maturity  of  the 
borrowing  repurchase  transaction. 

(e)  Securities  lending  transaction.  A 
federal  credit  union  may  enter  into  a 
securities  lending  transaction  so  long  as: 

(1)  The  federal  credit  union  receives 
written  confirmation  of  the  loan; 

(2)  Any  collateral  the  federal  credit 
union  receives  is  a  legal  investment  for 
federal  credit  unions,  the  federal  credit 
union,  or  its  agent,  obtains  a  first 
priority  security  interest  in  the  collateral 
by  taking  physical  possession  or  control 
of  the  collateral,  or  is  recorded  as  owner 
of  the  collateral  through  the  Federal 
Reser\'e  Book  Entr\'  Securities  Transfer 
System;  and  the  federal  credit  union,  or 
its  agent,  receives  a  daily  assessment  of 
the  market  value  of  the  collateral, 
including  accrued  interest,  and 
maintains  adequate  margin  that  reflects 
a  risk  assessment  of  the  collateral  and 
the  term  of  the  loan; 

(3)  Any  cash  the  federal  credit  union 
receives  is  subject  to  the  borrowing  limit 
specified  in  section  107(9)  of  the  Act, 
and  any  investments  the  federal  credit 
union  purchases  with  that  cash  are 
permissible  for  federal  credit  unions 
and  mature  no  later  than  the  maturity  of 
the  transaction;  and 

(4)  The  federal  credit  union  has 
executed  a  written  loan  and  security 
agreement  with  tho  borrower. 


(f)(1)  Trading  securities.  A  federal 
credit  union  may  trade  securities, 
including  engaging  in  when-issued 
trading  and  pair-off  transactions,  so  long 
as  the  federal  credit  union  can  show 
that  it  has  sufficient  resources, 
knowledge,  systems,  and  procedures  to 
handle  the  risks. 

(2)  A  federal  credit  union  must  record 
any  security  it  purchases  or  sells  for 
trading  purposes  at  fair  value  on  the 
trade  date.  'The  trade  date  is  the  date  the 
federal  credit  union  commits,  orally  or 
in  writing,  to  purchase  or  sell  a  security. 

(3)  At  least  monthly,  the  federal  credit 
union  must  give  its  board  of  directors  or 
investment-related  committee  a  WTitten 
report  listing  all  purchase  and  sale 
transactions  of  trading  securities  and  the 
resulting  gain  or  loss  on  an  individual 
basis. 

§703.14     Permissible  investments 

(a)  Variable  rate  investment.  A  federal 
credit  union  may  invest  in  a  variable 
rate  investment,  as  long  as  the  index  is 
tied  to  domestic  interest  rates  and  not, 
for  example,  to  foreign  currencies, 
foreign  interest  rates,  or  domestic  or 
foreign  commodity  prices,  equity  prices, 
or  inflation  rates.  For  purposes  of  this 
part,  the  U.S.  dollar-denominated 
London  Interbank  Offered  Rate  (LIBOR) 
is  a  domestic  interest  rate. 

(b)  Corporate  credit  union  shares  or 
deposits.  A  federal  credit  union  may 
purchase  shares  or  deposits  in  a 
corporate  credit  union,  except  where  the 
NCUA  Board  has  notified  it  that  the 
corporate  credit  union  is  not  operating 
in  compliance  with  part  704  of  this 
chapter.  A  federal  credit  union's 
aggregate  amount  of  paid-in  capital  and 
membership  capital,  as  defined  in  part 
704  of  this  chapter,  in  one  corporate 
credit  union  is  limited  to  two  percent  of 
its  assets  measured  at  the  time  of 
investment  or  adjustment.  A  federal 
credit  union's  aggregate  amount  of  paid- 
in  capital  and  membership  capital  in  all 
corporate  credit  unions  is  limited  to 
four  percent  of  its  assets  measured  at  the 
time  of  investment  or  adjustment. 

(c)  Registered  investment  company.  A 
federal  credit  union  may  invest  in  a 
registered  investment  company  or 
collective  investment  fund,  as  long  as 
the  prospectus  of  the  company  or  fund 
restricts  the  investment  portfolio  to 
investments  and  investment 
transactions  that  are  permissible  for 
federal  credit  unions. 

(d)  Collateralized  mortgage  obligation/ 
real  estate  mortgage  investment  conduit. 
A  federal  credit  union  may  invest  in  a 
fixed  or  variable  rate  collateralized 
mortgage  obligation/real  estate  mortgage 
investment  conduit. 


(e)  Municipal  security.  A  federal 
credit  union  may  purchase  and  hold  a 
municipal  security,  as  defined  in 
section  107(7)(K)  of  the  Act,  only  if  a 
nationally-recognized  statistical  rating 
organization  has  rated  it  in  one  of  the 
four  highest  rating  categories, 

(f)  Instruments  issued  by  institutions 
described  in  section  107(8)  of  the  Act. 
A  federal  credit  union  may  invest  in  the 
following  instruments  issued  by  an 
institution  described  in  section  107(8)  of 
the  Act: 

(1)  Yankee  dollar  deposits: 

(2)  Eurodollar  deposits; 

(3)  Banker's  acceptances; 

(4)  Deposit  notes;  and 

(5)  Bank  notes  with  original  weighted 
average  maturities  of  less  than  five 
years 

(g)  European  financial  options 
contract.  A  federal  credit  union  may 
purchase  a  European  financial  options 
contract  or  a  series  of  European 
financial  options  contracts  only  to  fund 
the  payment  of  dividends  on  member 
share  certificates  where  the  dividend 
rate  is  tied  to  an  equity  index  provided; 

(1)  The  option  and  dividend  rate  are 
based  on  a  domestic  equity  index; 

(2)  Proceeds  from  the  options  are  used 
only  to  fund  dividends  on  the  equity- 
linked  share  certificates: 

(3)  Dividends  on  the  share  certificates 
are  derived  solely  from  the  change  in 
the  domestic  equity  index  over  a 
specified  period; 

(4)  The  options'  expiration  dates 
coincide  with  the  maturity  date  of  the 
share  certificate; 

(5)  The  certificate  may  be  redeemed 
prior  to  the  maturity  date  only  upon  the 
member's  death  or  termination  of  the 
corresponding  option; 

(6)  "The  total  costs  associated  with  the 
purchase  of  the  option  is  known  by  the 
federal  credit  union  prior  to  effecting 
the  transaction; 

(7)  The  options  are  purchased  at  the 
same  time  the  certificate  is  issued  to  the 
member. 

(8)  The  counterparty  to  the 
transaction  is  a  domestic  counterparty 
and  has  been  approved  by  the  federal 
credit  union's  board  of  directors; 

(9)  The  counterparty  to  the 
transaction: 

(i)  Has  a  long-term,  senior,  unsecured 
debt  rating  from  a  nationally-recognized 
statistical  rating  organization  of  AA-  (or 
equivalent)  or  better  at  the  time  of  the 
transaction,  and  the  contract  between 
the  counterparty  and  the  federal  credit 
union  specifies  that  if  the  long-term, 
senior,  unsecured  debt  rating  declines 
below  AA-  (or  equivalent)  then  the 
counterparty  agrees  to  post  collateral 
with  an  independent  party  in  an  amount 
fully  securing  the  value  of  the  option;  or 
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(ii)  Posts  collaleral  with  an 
independent  party  in  an  amount  fully 
securing  the  value  of  the  option  if  the 
counterparty  does  not  have  a  long-term, 
senior  unsecured  debt  rating  from  a 
nationally-recognized  statistical  rating 
organization. 

(10)  Any  collateral  posted  by  the 
counterparty  is  a  permissible 
investment  for  federal  credit  unions  and 
is  valued  daily  by  an  independent  third 
party  along  with  the  value  of  the  option; 

(11)  The  aggregate  amount  of  equity- 
linked  member  share  certificates  does 
not  exceed  the  credit  union's  net  worth; 

(12)  The  terms  of  the  share  certificate 
include  a  guarantee  that  there  can  be  no 
loss  of  principal  to  the  member 
regardless  of  changes  in  the  value  of  the 
option  unless  the  certificate  is  redeemed 
prior  to  maturity;  and 

(13)  The  federal  credit  union  provides 
it  board  of  directors  with  a  monthly 
report  detailing  at  a  minimum: 

(i)  The  dollar  amount  of  outstanding 
equity-linked  share  certificates; 

(ii)  Their  maturities;  and 

(iii)  The  fair  value  of  the  options  as 
determined  by  an  independent  third 
PHr'v 

^  ,'().]  1  •>     l-'foriibited  investment  activities. 
,Kl!usted  trading  or  sfiort  s.iles. 

A  federal  credit  union  may  not  engage 

§  703. 1 6     ProhitJited  investments. 

(a)  Derivatives.  A  federal  credit  union 
may  not  purchase  or  sell  financial 
derivatives,  such  as  futures,  options, 
interest  rate  swaps,  or  forward  rate 
agreements,  except  as  permitted  under 
§§  701.21(i)  and  703.14(h)  of  this 
chapter; 

(b)  Zero  coupon  investments.  A 
federal  credit  union  may  not  purchase  a 
zero  coupon  investment  with  a  maturity 
date  that  is  more  than  10  years  from  the 
settlement  date;  and 

(c)  Mortgage  servicing  rights.  A 
federal  credit  union  may  not  purchase 
mortgage  servicing  rights  as  an 
investment  but  may  perform  mortgage 
servicing  functions  as  a  financial  service 
for  a  member  as  long  as  the  mortgage 
loan  is  owned  by  a  member; 

(d)  A  federal  credit  union  may  not 
purchase  a  commercial  mortgage  related 
security  that  is  not  otherwise  permitted 
by  section  107(7)(E)  of  the  Act. 

(e)  Other  prohibited  investments.  A 
federal  credit  union  may  not  purchase 
stripped  mortgage-backed  securities, 
residual  interests  in  collateralized 
mortgage  obligations/real  estate 
mortgage  investment  conduits,  or  small 
business  related  securities. 


1^  703  1  7     Conflicts  of  interest. 

,,i,  A  ludural  Lfudit  uniun's  officials 
and  senior  management  employees,  and 
their  immediate  family  members,  may 
not  receive  anything  of  value  in 
connection  with  its  investment 
transactions.  This  prohibition  also 
applies  to  any  other  employee,  such  as 
an  investment  officer,  if  the  employee  is 
directly  involved  in  investments,  unless 
the  federal  credit  union's  board  of 
directors  determines  that  the  employee's 
involvement  does  not  present  a  conflict 
of  interest.  This  prohibition  does  not 
include  compensation  for  employees. 

(b)  A  federal  credit  union's  officials 
and  employees  must  conduct  all 
transactions  with  business  associates  or 
family  members  that  are  not  specifically 
prohibited  by  paragraph  (a)  of  this 
section  at  arm's  length  and  in  the 
federal  credit  union's  best  interest. 

^703  18     Grandfathered  Investments. 

(dj  Subject  to  salety  and  soundness 
considerations,  a  federal  credit  union 
may  hold  a  CMO/REMIC  residual, 
stripped  mortgage-backed  securities,  or 
zero  coupon  security  with  a  maturity 
greater  than  10  yeju^,  if  it  purchased  the 
investment: 

(1)  Before  December  2.  1991;  or 

(2)  On  or  after  December  2,  1991,  but 
before  January  1,  1998,  if  for  the 
purpose  of  reducing  interest  rate  risk 
and  if  the  federal  credit  union  meets  the 
following: 

(i)  The  federal  credit  union  has  a 
monitoring  and  reporting  system  in 
place  that  provides  the  documentation 
necessary  to  evaluate  the  expected  and 
actual  performance  of  the  investment 
under  different  interest  rate  scenarios; 

(ii)  The  federal  credit  union  uses  the 
monitoring  and  reporting  system  to 
conduct  and  document  an  analysis  that 
shows,  before  purchase,  that  the 
proposed  investment  will  reduce  its 
interest  rate  risk; 

(iii)  After  purchase,  the  federal  credit 
union  evaluates  the  investment  at  least 
quarterly  to  determine  whether  or  not  it 
actually  has  reduced  the  interest  rate 
risk;  and 

(iv)  The  federal  credit  union  accounts 
for  the  investment  consistent  with 
generally  accepted  accounting 
principles. 

(b)  All  grandfathered  investments  are 
subject  to  the  valuation  and  monitoring 
requirements  of  §§703.10.  703.11.  and 
703.12  of  this  part. 

§  703  19     Investment  pilot  program 
(d)  Under  the  investment  pilot 
program.  NCUA  will  permit  a  limited 
number  of  federal  credit  unions  to 
engage  in  investment  activities 


prohibited  by  this  part  but  permitted  by 
the  Act. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  before  a  federal  credit 
union  may  engage  in  additional 
activities,  it  must  obtain  written 
approval  from  NCUA.  To  obtain 
approval,  a  federal  credit  union  must 
submit  a  request  to  its  regional  director 
that  addresses  the  following  items: 

(1)  Certification  th.it  the  federal  credit 
union  is  "well-capitalized"  under  part 
702  of  this  chapter: 

(2)  Board  policies  approving  the 
activities  and  establishing  limits  on 
them; 

(3)  A  complete  descriptuni  ul  the 
activities,  with  specific  examples  of 
how  they  will  benefit  the  federal  credit 
union  and  how  they  will  be  conducted; 

(4)  A  demonstration  of  how  the 
activities  will  affect  the  federal  credit 
union's  financial  performance,  risk 
profile,  and  asset-liability  management 
strategies; 

(5)  Examples  of  reports  the  federal 
credit  union  will  generate  to  monitor 
the  activities; 

(6)  Projections  of  the  associated  costs 
of  the  activities,  including  personnel, 
computer,  audit,  and  so  forth; 

(7)  Descriptions  of  the  internal 
systems  that  will  measure,  monitor,  and 
report  the  activities; 

(8)  Qualifications  of  the  staff  and 
officials  responsible  for  implementing 
and  overseeing  the  activities;  and 

(9)  Internal  control  procedures  that 
will  be  implemented,  including  audit 
requirements. 

(c)  A  third-parts  -ifKnig  .ipproval  of 
an  investment  (li  't  program  mu^t 
submit  a  requfst  to  the  DirtTtnr    f  tht» 
Office  of  Exam  mat  mil  ,ind  In-ut.ii.i  t 
that  addressf'^  \i\<-  fnlinu  lut'  iti'iiis: 

(1)  A  compli'if  (li'M  ii[i!iiiii  n!  the 
activities  with  sjhm  ifn  fxampii--  of  how 
a  credit  union  will  (  nndiH  t  and  account 
for  them,  and  how  they  v^ill  benefit  a 
federal  credit  union; 

(2)  A  description  of  any  risks  to  a 
federal  credit  union  from  participating 
in  the  program;  and 

(3)  Contracts  that  must  be  executed  by 
the  federal  credit  union. 

(d)  A  federal  credit  union  need  not 
obtain  individual  written  approval  to 
engage  in  investment  activities 
prohibited  by  this  part  htif  piTmittod  by 
statute  where  the  activitiis  if  [  .irt   if  a 
third-party  investment  pr  ■.  inn  that 
NCI 'A  ha";  approvpH  undtr  tui^  section. 

PART  742— REGULATORY 
FLEXIBILITY  PROGRAM 

3.  The  authority  citation  for  part  742 
continues  to  read  as  follows: 

Xuthority:  12  U.S.C.  1756  and  1766. 
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A   Rpvisp  S  742  4  tn  read  as  follows: 

§  742  4     From  what  NCUA  Regulations  will 
I  be  exempt? 

(a)  RegFlex  credit  unions  are  exempt 
from  the  provisions  of  the  following 
NCUA  regulations  without  restrictions 
or  limitations:  §  701.25,  §  701.32(b)  and 
(c).§  701.36(a).  (b)  and  (c), 

§  703.5(b)(l)(ii)  and  (b)(2).  §  703.12(c); 
and  §  703.16(b)  of  this  chapter. 

(b)  RegFlex  credit  unions  are  exempt 
from  fhi'  provisions  nf  the  following 
NCUA  regulations  with  certain 
restrictions  or  limitations: 

(1)  §703. 13(d)(3)  of  this  chapter, 
provided  the  value  of  the  investments 
that  mature  later  than  the  borrowing 
repurchase  transaction  does  not  exceed 
100  percent  of  the  federal  credit  union's 
net  worth;  and 

(2)  §  703.16(d)  of  this  chapter 
provided, 

(i)  The  issuer  of  the  security  is 
domestic; 

(ii)  The  security  is  rated  in  one  of  the 
two  highest  rating  categories  by  at  least 
one  nationally-recognized  statistical 
rating  organization; 

(iii)  The  security  meets  the  definition 
of  mortgage  related  security  as  defined 
in  15  U.S.C.  78c(a)(41)  and  the 
definition  of  commercial  mortgage 
related  security  as  defined  in  §  703.2  of 
this  chapter; 

(iv)  The  security's  underlying  pool  of 
loans  contains  more  than  50  loans  with 
no  one  loan  representing  more  than  10 
percent  of  the  pool;  and 

(v)  The  aggregate  total  of  commercial 
mortgage  related  securities  purchased 
by  the  federal  credit  union  does  not 
exceed  50  percent  of  its  net  worth. 

IFR  n.ir  02-32496  Filed  12-26-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No  2002-NE-35-AD] 

RIN2120-AA64 

Airworthiness  Directives:  General 
Electric  Company  CF6-50  Series 
Turbotan  Engines 

AGENCY:  Federal  Aviation 

.\dniinistration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  General  Electric 


Company  (GE)  CF6-50  series  turbofan 
engines.  This  proposal  would  require 
removal  from  service  of  eight  serial 
number  (SN)  low  pressure  turbine  (LPT) 
stage  1  disks,  part  number  (P/N) 
9061M21P03,  at  the  next  engine  shop 
visit.  This  proposal  is  prompted  by  a 
report  of  the  potential  for  iron-rich 
inclusions  introduced  during 
manufacture  in  the  affected  disks.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  LPT  stage  1  disk 
cracking,  due  to  iron-rich  inclusions 
introduced  during  manufacture,  leading 
to  uncontained  disk  failure. 
DATES:  Comments  must  be  received  by 
F-'liruarv  25,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-NE- 
35-AD,  12  New  England  Executive  Park, 
Burlington.  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcommenP&faa.gov" .  Comments  sent 
via  the  Internet  must  contain  the  docket 
numliiH  in  the  --iiliii'rl  Hno 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Curtis.  Aerospace  Engineer. 
Engine  Certification  Office.  FAA.  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone:  (781)  238-7192, 
fax:  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

(Comments  Invited 

intere^ted  per^ons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulator^',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  corhments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NE-35-AD'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availabilit\  nf  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2002-NE-35-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

In  November  of  2000,  the  FAA 
became  aware  that  a  CF6-80C2  engine 
high  pressure  turbine  disk  was  rejected 
at  inspection  because  it  was  cracked.  GE 
and  the  disk  supplier  investigated  and 
determined  that  the  crack  resulted  from 
the  presence  of  an  iron-rich  inclusion 
that  was  inadvertently  introduced  into 
the  lot  of  INCO  718  disk  material  during 
the  manufacturing  melt  process.  GE  and 
the  disk  supplier  have  since  identified 
another  lot  that  potentially  had  iron-rich 
inclusions  introduced  during  the 
manufacturing  melt  process.  That  lot 
was  used  to  manufacture  eight  CF6-50 
engine  LPT  stage  1  disks.  GE  and  the 
disk  supplier  have  since  coordinated 
and  implemented  corrective  actions  to 
prevent  inclusions  from  being 
introduced  in  the  manufacturing  melt 
process. 

On  November  30.  2001.  GE  issued 
service  bulletin  (SB)  SB  72-1225. 
requesting  that  operators  remove  the 
eight  suspect  disks  firom  service  at  the 
next  engine  shop  visit.  On  January  7. 
2002,  GE  issued  All  Operators  Wire  No. 
02.CF6/002,  again  informing  the 
operators  of  the  above  SB, 
recommending  removal  of  the  suspect 
disks  from  service,  and  requesting 
report  back  of  the  disk  removal  date  to 
GE.  Currently,  not  all  of  the  eight  disks 
have  been  reported  as  having  been 
removed  or  scheduled  for  removal.  This 
condition,  if  not  corrected,  could  result 
in  LPT  stage  1  disk  cracking,  leading  to 
uncontained  disk  failure. 

F.\A's  Determination  of  an  1  iisafe 
Condition  and  Proposed  AcUuns 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  CF6  series  turbofan 
engines  of  a  similar  type  design  and 
manufacturing  sequence,  the  proposed 
AD  would  require  removal  from  service 
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ut  Ci-t>-5u  LPl  stage  1  disKs,  t'/N 
9061M21P03.  SN's  SNL176M. 
SNL17694.  SNL44200.  SNL47624. 
SNL47625.  SNL47626.  SNL47627.  and 
SNL47628  at  the  next  engine  shop  visit 
after  the  effective  date  of  the  AD. 

FfoiKimii    \n,)!vsis 

1  neru  art'  approximately  2.101  CF6- 
50  series  turbofan  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  no  more  than 
eight  of  the  469  engines  installed  on 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The  FAA 
also  estimates  that  it  would  take 
approximately  32  work  hours  per  engine 
to  perform  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $75,490  per  engine. 
Based  on  these  figures,  the  total  cost  of 
the  proposed  AD  to  eight  U.S.  operators 
is  estimated  to  be  $619,280. 

K>'v;ulal<ir\    \ndlysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

A  OGRESSES. 

I  isl  (i!  SiillM'i  In   ii:    1  M    IK   I'll!     i'l 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety 

The  Proposed  Aiii«-mliiieui 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  LI.S.C.  106(g).  40113,  44701. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

General  Eleclui.  Company:  Docket  No.  2002- 
NE-35-AD. 

\  (i)ii!(  .ibility 

1  his  airworthiness  directive  (AD)  is 
applicable  to  General  Electric  Company  CFb 
50  series  turbofan  engines  with  low  pressun 
turbine  (LPT)  stage  1  disks,  part  number  (F/ 
N)  9061M21P03.  serial  numbers  (SN's) 
SNL17693.  SNL17694.  SNL44200. 
SNL47624,  SNL47625.  SNL47626. 
SNL47627.  and  SNL47628  installed.  These 
engines  are  installed  on.  but  not  limited  to 
Airbus  Industrie  A300.  Boeing  747,  and 
McDonnell  Douglas  DC-10  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  aa 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  o: 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

C<>ni)iii.ini  f 

Cumpliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  LPT  stage  1  disk  cracking  due 
to  the  potential  for  iron-rich  inclusions 
Introduced  during  manufacture,  leading  to 
uncontained  disk  failure,  do  the  following: 

(a)  Remove  from  service  LPT  stage  1  disks 
P/N  9061M21P03.  SN's  SNL17693. 
SNL17694,  SNL44200.  SNL47624. 
SNL47625.  SNL47626.  SNL47627.  and 
SNL47628  at  the  next  engine  shop  visit. 

(b)  After  the  effective  date  of  this  AD.  do 
not  install  any  of  the  LPT  stage  1  disks  listed 
in  paragraph  (a)  of  this  AD  into  any  engine. 

Alternative  Methods  of  Compliance 

(c)  An  ailernalive  method  of  compliance  or 
adjustment  of  the  compliance  lime  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Qffice  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  hxim  the  ECO. 


Special  Hisht  Hfimits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and"21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
loc;alion  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington.  Massachusetts,  on 
Dercmber  20.  2002. 
\.i\    I    C.iniff 

MaimgtT.  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  02-32659  Filed  12-26-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  2000~CE -59^  AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Air  Tractor. 
Inc   Models  AT-300,  AT^OO,  AT-400A, 
AT-401,  AT-401B,  AT-^02.  AT^M)2A. 
AT-^02B,  AT-501,  AT-502,  and  AT- 
502B  Airplanes 

agency:  Kt  I leral  Aviation 

A(imimNtr.iti()ii,  DOT 

ACTION:  NnfH  .'  "!  prnfiosod  rulemaking 

(NPKM 


summary:  This  document  proposes  to 
adopt  d  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Air 
Tractor,  Inc.  (Air  Tractor)  Models  AT- 
300.  AT-lOO,  AT^OOA.  AT-401.  AT- 
401B,  AT-402,  AT^02A,  AT-402B, 
AT-501.  AT-502,  and  AT-502 B 
airplanes.  This  proposed  AD  would 
require  you  to  repetitively  inspect  the 
vertical  fni  tint  spar  fitting  for  cracks 
and  replai.i  dii\  cracked  fitting  found. 
This  proposed  AD  would  also  require 
you  to  install  a  steel  doubler  as  a 
terminating  action  for  the  repetitive 
inspections.  This  proposed  AD  is  the 
result  of  a  report  of  failure  of  a  1/4-inch 
thick  vertical  fin  front  spar  fitting.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  failure  of  the 
vertical  fin  front  spar  fitting,  which 
could  result  in  failure  of  the  rear  spar 
fitting.  Such  failures  could  lead  to  loss 
of  directional  control  of  the  airplane. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  Fohniary  28.  2003. 
ADDRESSES:  .Submit  comments  to  FAA. 
Central  Region.  Office  of  the  Regional 
Counsel.  Attention:  Rules  Docket  No. 
2000-CE-5»-AD.  901  Locust.  Room 
506.  Kansas  City.  Missouri  64106.  You 
may  view  any  comments  at  this  location 
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between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2000-CE-59-AD'   in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from  Air 
Tractor.  Inc..  P.O.  Box  485,  Olney,  Texas 
76374.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anii\  Ml  ,\naul,  Aeruspai.e  Lugineer, 
FAA.  Fort  Worth  Airplane  Certification 
Office.  2601  Meacham  Boulevard.  Fort 
Worth,  Texas  76193-0150;  telephone: 
(817)  222-5156;  facsimile:  (817)  222- 
5960 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  1  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pav  Attention 
To? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 


the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2000-CE-59- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion  * 

What  Events  Have  Caused  This 
Proposed  AD? 

The  FAA  received  reports  of  two 
incidents,  one  in  1994  and  one  in  1995, 
in  which  the  vertical  fin  front  spar 
fitting  and  rear  spar  fitting  failed,  while 
in  flight,  on  an  Air  Tractor  Model  AT- 
402  and  a  Model  AT-502  airplane. 
Failure  of  the  vertical  fin  front  spar 
fitting  causes  the  rear  spar  fitting  to  fail. 
These  failures  result  in  the  vertical  tail 
lying  over  against  the  elevator  creating 
difficulty  in  controlling  the  airplane. 

These  vertical  fin  front  spar  fittings 
were  made  of  '/iB-inch  thick  aluminum. 
Investigation  revealed  that  Air  Tractor 
models  with  the  Vib-inch  front  spar 
attach  plates  installed  were  subject  to 
fatigue  failure. 

Tnis  unsafe  condition  was  addressed 
in  AD  95-20-06,  Amendment  39-9384. 
AD  95-20-06  applied  to  airplanes  with 
Vih-inch  thick  and  'A-inch  thick 
aluminum  fin  front  spar  fittings 
installed. 

In  1997,  we  issued  AD  97-14-05, 
Amendment  39-10063,  that  supersedes 
AD  95-20-06.  Further  investigation 
revealed  that  only  Air  Tractor  models 
with  a  Viii-inch  thick  fin  front  spar 
fitting  installed  were  developing  cracks. 
Therefore,  we  issued  AD  97-14-05  to 
remove  Air  Tractor  models  with  a  V.i- 
inch  thick  fin  front  spar  fitting  installed 
from  the  applicability. 

Recently,  a  Model  AT-502  airplane 
was  found  with  a  cracked  '/4-inch  thick 
fin  front  spar  fitting.  The  crack  was 
found  during  a  routine  inspection.  The 
rear  spar  had  not  yet  failed.  This  recent 
finding  demonstrates  that  Air  Tractor 
models  with  a  '/4-inch  thick  fin  front 
spar  fitting  are  subject  to  fatigue  failure. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

This  condition,  if  not  detected  and 
corrected,  could  result  in  structural 


failure  of  the  vertical  fin  front  spar 
fitting  and  eventually  the  rear  spar 
fitting.  Such  failure  could  result  in  loss 
of  directional  control  of  the  airplane. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

Snow  Engineering  Company  has 
issued  Service  Letter  #  155,  Revised 
November  27.  2002. 

What  Are  the  Provisions  of  This  Service 
Information? 

The  service  letter  includes  procedures 
for: 

— Repetitively  inspecting  the  vertical  fin 

front  spar  fitting  cracks; 
— Replacing  any  cracked  fitting  found; 

and 
— Installing  a  steel  doubler  as  a 

terminating  action  for  the  repetitive 

inspections. 

The  FAA 's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD  What  Has  FAA  Decided? 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Air  Tractor  Models  AT-300, 
AT-400,  AT-400A.  AT-401,  AT- 
401B,  AT-402,  AT-402A,  AT-402B, 
AT-501,  AT-502,  and  AT-502 B 
airplanes  of  the  same  type  design; 

— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  require  you 
to  incorporate  the  actions  in  the 
previously-referenced  service  bulletin. 

Cdsl   lni|>.ii  ! 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  440  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  inspection: 


Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on  U.S  operators 

4  workhours  x  S60  =  $240  

No  parts  required  

$240 

$240  X  440  =  $105,600 

oil) 
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We  estimate  the  following  costs  to 
accomplish  the  proposed  modification: 


Labor  cost 


7  wofKhours  x  $60  =  $420 


Parts  cost 


Parts  will  be  provided  by  Air  Tractor  at  no  charge  to  the  customer 


Total  cost 
per  airplane 


$420 


Kf_;iii.(lt>i  4    I  nip, II  I 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a''substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

List  tit  .Sub)f«.t.s  in  U  (.i  K  I'rfit  .U) 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

i  hr  I'i  .ijiiiscil    \  ini-ii(lincrit 

Accuriiiiigly.  unUur  ttiu  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 

part  39)  as  fnllnu-s- 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

N    !hurity:49U.S.C.  106(g).  40113,  44701. 

§  19  13     [Amended; 

2.  FAA  amends  ^39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Air  Tractor.  Inc.:  Docket  No.  2000-CE-59- 

AL). 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  .serial  numbers  that  are 
certificated  in  any  category: 


Model 


AT-300,  AT-400,  and  AT-400A 


AT-401  and  AT^OIB    

AT-402,  AT^02A,  and  AT-402B 

AT-501  

AT-502  and  AT-502B  


Serial  numbers 


All  serial  numbers  with  a  turtiine  powerpJant  and  is  retrofitted  with  a  1/4-inch  thick 

aluminum  vertical  tin  front  spar  fitting  and  an  all-metal  rudder 
401-0737  through  401-1015  and  401B-O737  through  401B-1015. 
402-0737  through  402B-1015 

501-0031  and  subsequent  that  have  t)een  converted  to  turtjine  powerplants. 
502-0031  through  502B-0398 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  lo  operate  anv  of  the 
airplanes  Idenlified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 


(c)  What  problem  does  this  AD  address? 
The  actions  speiified  by  this  AD  are  intended 
to  prevent  failure  of  the  vertical  fin  front  spar 
nilings.  which  could  result  in  failure  of  the 


rear  spar  fitting.  .Sui;h  failures  could  lead  to 
loss  of  dire<:lional  control  of  the  airplane, 
(d)  What  artions  must  1  accomplish  to 
addn'ss  this  problem?  To  address  this 
problem,  vou  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Inspect  the  vertical  lin  front  spar  fitting  for 
cracks 


(2)  If  cracks  are  found  during  any  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD,  replace 
the  vertical  fin  front  spar  fitting 

(3)  Modify  the  vertical  tin  front  spar  fitting  by  in- 
stalling a  steel  doubler. 


Upon  the  accumulation  of  2.000  hours  time- 
in-service  (TIS)  on  the  vertical  fin  front  spar 
fitting  or  within  the  next  100  hours  TIS  after 
the  effective  date  of  this  AD.  whichever  oc- 
curs later  If  no  cracks  are  found,  repet- 
itively inspect  thereafter  at  intervals  not  to 
exceed  100  hours  TIS 

Prior  to  further  flight  after  the  crack  is  found 
Continue  with  the  repetitive  inspection  re- 
quirements in  paragraph  (d^l)  of  this  AD 
until  the  terminating  action  is  accomplished 

Within  the  next  2,000  hours  TIS  after  the  ef- 
fective date  of  this  AD  Installing  the  steel 
doubler  is  considered  terminating  action  for 
the  repetitive  inspection  requirements  of 
this  AD  The  installation  may  be  accom- 
plished at  any  time  provided  the  vertical  fin 
front  spar  fitting  is  crack  tree 


In  accordance  with  Snow  Engineering  Co. 
Service  Letter  #155,  Revised  Novemtjer  27, 
2002. 


In  accordance  with  Snow  Engineenng  Co, 
Service  Letter  #155,  Revised  November  27, 
2002< 

In  accordance  with  Snow  Engineering  Co, 
Service  Letter  #155,  Revised  November  27, 
2002. 
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(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety:  and 

(2)  The  Manager.  Ft.  Worth  Aircraft 
Certification  Office  (ACO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Ft.  Worth  ACO. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effet:t  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Conlavi  Andy  McAnaul. 
Aerospace  Engineer.  FAA,  Fort  Worth 
Airplane  Certification  Office,  2601  Mea(;}iam 
Boulevard,  Fort  Worth,  Texas  76193-01.50; 
telephone:  (817)  222-5156;  facsimile:  (817) 
222-5960. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  ivith  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Air  Tractor.  Inc..  P.O.  Box  485.  Olney,  Texas 
76374.  You  may  view  these  documents  at 
FAA.  Central  Region.  Office  of  the  Regional 
Counsel.  901  Lo<:ust.  Room  506.  Kansas  City. 
Missouri  04106. 

Issued  in  Kansas  City.  Missouri,  on 
December  20.  2002. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 

Certification  Ser\'ice. 

|FR  Doc.  02-32685  Filed  12-26-02:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 

27  CFR  Parts  4,  5,  7  and  13 

[Notice  No  964   Ref   T  D   ATF-483   Notice 
No  954] 

RIN  1512-AC87 

Organic  Claims  In  Labeling  and 
Advertising  of  Alcohol  Beverages 
(2002R-288P) 

AGENCY:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATP).  Treasury'. 
ACTION:  Notice  of  proposed  rulemaking; 
reopening  of  comment  period. 

SUMMARY:  ATF  reopens  the  comment 
period  for  Notice  No.  954,  a  notice  of 
prnpnsnd  rulemaking  published  in  the 
Federal  Register  on  October  8,  2002. 
The  proposed  rule  would  amend  our 
alcohol  labeling  and  advertising  rules  to 
cross-reference  the  United  States 
Department  of  Agriculture's  National 
Organic  Program  rules.  We  are  acting  on 
a  request  to  extend  the  comment  period 
in  order  to  provide  sufficient  time  for  all 
interested  parties  to  respond  to  the 
issues  raised  in  the  notice. 
DATES:  Written  comments  must  be 
received  on  or  before  March  27,  2003. 
ADDRESSES:  You  may  send  comments  to 
dn>  ot  till!  following  addresses: 

•  Chief.  Regulations  Division,  Bureau 
of  Alcohol.  Tobacco  and  Firearms.  P.O. 
Box  50221.  Washington,  DC  20091-0221 
(Attn:  Notice  No.  954); 

•  202-927-8525  (Facsimile); 

•  nprm@atfhq.atf.treas.gov  (E-mail); 

•  http://i\'ww.atf.treas.gov  [A 
comment  form  is  available  with  the 
online  copy  of  this  notice.) 

You  may  view  copies  of  the 
temporan,'  regulations,  the  notice  of 
proposed  rulemaking,  the  request  for 
extension,  and  any  comments  received 
on  the  notice  by  appointment  at  the 
ATF  ReferenceLibrar}',  Room  6480,  650 
Massachusetts  Avenue,  NW.. 
Washington.  DC  20226.  or  at  http:// 
i\'Vii\'.atf. treas.gov  with  the  online  copy 
of  Notice  No,  954. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Evanchec.  Alcohol  Labeling 
and  Formulation  Division,  Bureau  of 
Alcohol,  Tobacco  &  Firearms,  650 
Massachusetts  Avenue.  NW.. 
Washington,  DC  20226;  telephone  202- 
927-8140:  e-mail 
RfEvanchec@atfhq  atf.treas.gov. 

SUPPLEMENTARY  INFORMATION: 
Ba(  kurouiui 

On  October  8.  2002,  ATF  published  a 
temporary  rule  (T.D.  ATF^83.  67  FR 


62856)  to  amend  the  alcohol  labeling 
and  advertising  rules  to  cross-reference 
the  United  States  Department  of 
Agriculture's  (USDA)  National  Organic 
Program  (NOP)  rules,  which  took  effect 
October  21,  2002.  Any  alcohol  beverage 
labeled  or  advertised  with  an  organic 
claim  must  comply  with  both  NOP  rules 
administered  by  USDA  and  the 
applicable  rules  administered  by  ATF. 

At  the  same  time,  we  published  a 
notice  of  proposed  rulemaking  (Notice 
No.  954.  67  FR  62860)  to  solicit 
comments  on  the  temporary  rule.  The 
original  comment  period  for  Notice  No. 
954  closed  on  December  9.  2002. 

Before  the  close  of  the  original 
comment  period.  ATF  received  a 
request  from  the  Wine  Institute,  a  trade 
association,  to  extend  the  comment 
period  for  an  additional  90  days.  The 
Wine  Institute,  representing  producers 
of  90%  of  the  wine  made  in  California, 
requested  the  extension  in  order  to 
provide  thoroughly  researched 
comments  that  have  been  fully 
discussed  among  their  members. 

In  consideration  of  the  above,  ATF 
finds  that  a  reopening  of  the  comment 
period  is  warranted. 

I'uhiii   i',-.!tii  i|iti!iiin 

See  the  "Public  Participation  "  section 
of  Notice  No.  954  for  detailed 
instructions  on  submitting  and 
reviewing  comments.  Comments 
received  on  or  before  the  nev\'  closing 
date  will  be  carefully  considered. 

ATF  will  not  recognize  any  submitted 
material  as  confidential  and  comments 
may  be  disclosed  to  the  public.  Any 
material  that  the  commenter  considers 
confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comments.  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  from  disclosure. 


'); 


!ion 


Marjorie  Ruhl  of  the  Regulations 
Division.  Bureau  of  Alcohol,  Tobacco  & 
Firearms  drafted  this  notice. 

i   isi   1)!   Su(i|(-i  !>. 

27  CFR  Part  4 

Advertising,  Customs  duties  and 
inspection.  Imports,  Labeling.  Packaging 
and  containers,  Reporting  and 
recordkeeping  requirements.  Trade 
practices.  Wine. 

27  CFR  Part  5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Liquors,  Packaging  and 
containers. 


•<HI1J 


h.d.T.il  K.-yist.T/Vol.  67,  No.  249 /Friday.  December  27,  2002  / Proposed  Rules 


27  CFH  Fart  7 

Advertising,  Boer.  Customs  duties  and 
inspection,  Imports,  Labeling.  Reporting 
and  recordkeeping  requirements.  Trade 
practices. 

27CFR  Part  13 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Labeling. 

\uthority  and  Issuance 

.Motice  No.  954  was  issued  under  the 
authority  of  27  U.S.C.  205. 

Signed:  December  18,  2002. 
Bradley  A.  Buckles, 
Director 
(FR  Doc.  02-32614  Filed  12-2&-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Pan  117 
[CGD01-02-143] 

RIN  ?1  'S  AE47 

Drawvbridge  Operation  Regulations; 
Jamaica  Bay  and  Connecting 
Waterways   NY 

AGE  ncy:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
toraporarily  change  the  drawbridge 
operating  regulations  governing  the 
operation  of  the  New  York  City  highway 
bridge,  at  mile  0.8,  across  Mill  Basin  on 
Belt  Parkway  at  New  York  City.  New 
York.  This  temporary  rule  would  allow 
the  bridge  to  remain  closed  to  vessel 
traffic  from  7  a.m.  on  February  24.  2003 
through  5  p.m.  on  April  14.  2003.  This 
action  is  necessary  to  facilitate  the 
installation  of  median  safety  barriers  at 
thn  bridge. 

DATES:  Comments  must  reach  the  Coast 
Liuaal  on  or  before  January  27.  2003. 
ADDRESSES:  You  may  mail  comments  to 
Commander  (obr).  First  Coast  Guard 
District  Bridge  Branch,  at  408  Atlantic 
Avenue.  Boston,  MA.  02110-3350,  or 
deliver  them  to  the  same  address 
between  7  a.m.  and  3  p.m.,  Monday 
through  Friday,  except.  Federal 
holidays.  The  telephone  number  is  (617) 
223-8364.  The  First  Coast  Guard 
District.  Bridge  Branch,  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 


inspection  ur  copying  at  the  First  Uoast 
Guard  District.  Bridge  Branch.  7  a.m.  to 
3  p.m..  Monday  through  Friday,  except 
Federal  holid.i\ 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Sihmifd,  Projci  •  (  Ml;  cr.  First 
Coast  Guard  District,  (212)  668-7165. 

SUPPLEMENTARY  INFORMATION: 

Kt".;iil,)t(H A   liitonii.itiiin 

The  Coast  Guard  has  determined  that 
good  cause  exists  under  the 
Administrative  Procedure  Act  5  U.S.C. 
553(d)(3)  for  a  shortened  comment 
period  of  thirty  days  and  for  making  this 
rule  effective  less  than  thirty  days  after 
publication  in  the  Federal  Register.  The 
Coast  Guard  believes  this  is  reasonable 
because  the  work  scheduled  at  the 
bridge  should  be  conducted  between 
February  and  April  to  take  advantage  of 
the  time  period  when  the  bridge  has  the 
fewest  number  of  opening  requests.  The 
Coast  Guard  believes  that  einy  delay 
encountered  in  this  regulation's 
effective  date  would  be  unnecessary  and 
contrary  to  the  public  interest  because 
the  work  to  be  performed  under  this 
temporary  rule  is  necessary  safety 
modifications  that  are  scheduled  to  be 
performed  when  the  bridge  receives  the 
fewest  number  of  opening  requests. 

Kf<|u<'sl  tiir  I  omint'nis 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  or  related  material.  If  you  do 
so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGDOl-02-143), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8  '/z  by  1 1  inches, 
suitable  for  copying.  If  you  would  like 
to  know  if  they  reached  us,  please 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

I'liliJK   Mfftmu 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  First 
Coast  Guard  District,  Bridge  Branch,  at 
the  address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  thf  Fi'deral  Rci-ister 


Ba(  ktjround  and  Purpose 

rtie  New  \ink  t.iiy  highway  bridge 
has  a  vertical  clearance  of  34  feet  at 
mean  high  water,  and  39  feet  at  mean 
low  water  in  the  closed  position.  The 
existing  drawbridge  operating 
regulations  are  listed  at  33  CFR 
§  117.795(b). 

The  bridge  owner.  New  York  City 
Department  of  Transportation,  requested 
a  temporary  bridge  closure  to  install 
median  safety  barriers  between  the 
vehicular  travel  lanes  at  the  bridge. 

The  bridge  presently  has  no  median 
safety  barriers  between  the  vehicular 
travel  lanes  that  pass  over  the  moveable 
lift  spans  at  the  bridge.  There  have  been 
many  serious  head  on  automobile 
accidents  at  this  bridge  as  a  result  of  the 
absence  of  median  safety  barriers. 

The  average  traffic  count  is  140.000 
vehicles  a  day.  There  have  been  seven 
(7)  head-on  travel  lane  crossover 
accidents  over  the  past  several  years, 
four  (4)  resulting  in  fatalities.  These 
accidents  resulted  from  the  absence  of  a 
median  safety  barrier  separating  the 
opposite  vehicular  travel  lanes. 

The  installation  of  the  median  safety 
barriers  is  considered  necessary  safety 
repairs  that  should  be  performed 
without  delay. 

In  order  to  facilitate  this  structural 
work  the  bridge  must  remain  in  the 
closed  position  for  the  passage  of  vessel 
traffic  from  7  a.m.  on  February  24,  2003 
through  5  p.m.  on  April  14,  2003. 

The  time  frame  requested  to  perform 
this  necessary  safety  work.  February  24, 
2003  through  April  14,  2003,  is  the  best 
time  to  perform  this  work  because  the 
bridge  has  historically  had  very  few 
requests  to  open  during  that  time 
period.  In  2001  only  one  commercial 
vessel  transit  required  a  bridge  opening 
and  in  2002  only  three  commercial 
vessel  transits  required  bridge  openings 
between  February  24  and  April  14. 

During  the  last  ten  days  of  the  above 
closure  the  bridge  will  be  balanced  and 
tested.  A  limited  number  of  bridge 
openings  would  be  available  for  the 
passage  of  vessel  traffic  during  the  time 
period  the  bridge  will  be  balanced  and 
tested. 

The  Coast  Guard  believes  this 
proposed  closure  is  reasonable  because 
this  work  is  essential  for  public  safety 
and  will  be  performed  when  the  bridge 
has  the  fewest  number  of  requests  to 
open. 

DiscussiDii  1)1  Proposj'd  Rule 

Under  this  temporary  rule  in 
§  117.795,  paragraph  (b)  will  be 
temporarily  suspended  and  a  new 
temporary  paragraph  (d)  will  be  added 
to  allow  the  New  York  City  highway 
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bridge,  mile  0.8,  across  Mill  Basin,  to 
remain  closed  to  vessel  traffic  from  7 
a.m.  on  February  24,  2003  through  5 
p.m.  on  April  14,  2003. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
6(a)(3)  of  that  Order,  Tlie  Office  of 
Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040.  Feb.  26,  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation,  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT.  is  unnecessary. 

This  conclusion  is  based  on  the  fact 
that  the  waterway  users  who  normally 
navigate  Mill  Basin  are  predominantly 
recreational  vessels.  There  are  four 
commercial  facilities,  two  recreational 
vessel  marinas,  and  two  recreational/ 
commercial  vessel  repair  yards 
upstre3m  from  the  bridge. 

The  proposed  time  period  is 
historically  the  time  period  during 
which  the  fewest  requests  are  made  to 
open  the  bridge.  Between  February  24 
and  April  14,  2001,  only  one 
commercial  vessel  transit  required  the 
bridge  to  open.  Only  three  commercial 
vessel  transits  required  bridge  openings 
during  the  same  period  in  2002. 

Vessels  that  can  pass  under  the  bridge 
without  a  bridge  opening  may  do  so  at 
all  times. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under 
section  5  U.S.C.  605(b),  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  conclusion  is  based  on  the  fact 
that  the  waterway  users  who  normall\ 
navigate  Mill  Basin  are  predominantly 
rt'croational  vessels  There  are  four 
commercial  facilities,  two  recreational 
vessel  marinas,  and  two  recreational/ 


commercial  vessel  repair  yards 
upstream  from  the  bridge. 

The  proposed  time  period  is 
historically  the  time  period  during 
which  the  fewest  re^quests  are  made  to 
open  the  bridge.  Between  February  24 
and  April  14,  2001.  only  one 
commercial  vessel  transit  required  the 
bridge  to  open.  Only  three  commercial 
vessel  transits  required  bridge  openings 
during  the  same  period  in  2002. 

Vessels  that  can  pass  under  the  bridge 
without  a  bridge  opening  may  do  so  at 
all  times. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qudiiiuis  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfuncieci  Mandates  Reform  Act 
of  1995  (2  use.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary'  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
Si 00.000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 


Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden 

Protection  oi  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children 

Indian  1  rit)ai  (mvernments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361.  July  11.  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energv  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figure  2-1. 
paragraph  (32)(e).  of  Commandant 
Instruction  Ml6475.ld.  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation 
because  promulgation  of  drawbridge 
regulations  have  been  found  not  to  have 
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a  sigmlicant  I'tttut  on  tlu;  fiivironment. 
A  written  "Categorical  Exclusion 
Determination"  is  not  required  for  this 

lAsl  ut  hubicLls  111  J  J  Lt-K  Fart  117 
BridRPs 

Ki^^uiatuiiis 

For  the  reasons  set  out  in  the 
pniamble,  the  Coast  Guard  proposes  to 
iinend  :i3  CFR  part  117  as  follows: 

PART  1  1  7  -DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
(  niitinues  to  read  as  follows: 

Authority:  ,13  U.S.C.  499;  49  CFR  1.46:  .13 
CFR  1.05-l(g);  section  117.255  al.so  issued 
under  the  authority  of  Pub.  L.  102-587.  106 
Stat.  .5039. 

2.  From  February  24.  2003  through 
April  14.  2003.  in  §  117.795.  paragraph 
(b)  is  temporarily  suspended,  and  a  new 
temporary  paragraph  (d)  is  added,  to 
road  a^  fnllnvvs 

*j  1 1  ,'  '9S     Jamaica  Bay  and  Connectfng 
Waterways. 

*  *  *  * 

(d)  The  draw  of  the  New  York  City 
highway  bridge,  mile  0.8,  across  Mill 
Basin  on  Belt  Parkway,  need  not  open 
for  the  passage  of  vessel  traffic  from  7 
a.m.  on  Febriiary  24,  2003  through  5 
p.m.  on  April  14,  2003. 

Dated:  Det:ember  18.  2002. 
J.L.  Grenier, 

Captain,  Coast  Guard.  Acting  Commander. 

First  Coast  Guard  District. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Pan  165 

[COTP  ..OS  Anqfips  Lonq  Bf»ach  02-005) 
RIN  ,•"  i->   AAff 

Security  Zones    Liquefied  Hazardous 
Gas  Tank  Vessels  San  Pedro  Bay.  CA 

acency:  Coast  Guard,  DOT. 

AC  noN:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
it:vi.^ti  current  safety  zone  regulations  by 
establishing  security  zones  around  and 
under  all  liquefied  hazardous  gas  (LHG) 
tank  vessels  located  on  San  Pedro  Bay, 
California,  in  and  near  the  ports  of  Los 
Angeles  and  Long  Beach.  These 
proposed  security  zones  are  needed  for 
national  security  reasons  to  protect  the 
public  and  ports  from  potential 


subversive  acts.  Entr>'  into  these  zones 
will  be  prohibited  unless  specifically 
authorized  by  the  Captain  of  the  Port 
I.ns  Angeles-Long  Beach. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
Ffhniarv  7   2003. 

ADDRESSES:  Vou  may  mail  comments 
and  related  material  to  U.S.  Coast  Guard 
Marine  Safety  Office/Group  Los 
Angeles-Long  Beach,  Waterways 
Management,  1001  S  Seaside  Avenue. 
Building  20,  San  Pedro,  California, 
90731.  Waterways  Management 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Waterways  Management  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Rob  Griffiths, 
Assistant  Chief  of  Waterways 
Management.  (310)  7X2-2020. 
SUPPLEMENTARY  INFORMATION: 

Requt'st  tnr  (.uiiiinents 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
thi's  rulemaking  (COTP  Los  Angeles- 
Long  Beach  02-005),  indicate  the 
specific  section  of  this  document  to 
which  each  conunent  applies,  and  give 
the  reason  for  each  comment.  Please 
submit  all  comments  and  related 
material  in  an  unbound  format,  no 
larger  than  8"'  by  11  inches,  suitable  for 
copying.  If  you  would  like  to  know  your 
submission  reached  us,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

In  our  final  rule,  we  will  include  a 
concise  general  statement  of  the 
comments  received  and  identify  any 
changes  from  the  proposed  rule  based 
on  the  comments. 

Public  Met  tint: 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Waterways 
Management  at  the  address  under 
ADDRESSES  explaining  why  one  would 
be  beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  separate  notice  in  the  Federal 
Register 


Background  and  Purpose 

Since  the  September  11.  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington, 
Virginia  and  Flight  93,  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  In  addition, 
the  ongoing  hostilities  in  Afghanistan 
and  growing  tensions  in  Iraq  have  made 
it  prudent  for  U.S.  ports  to  be  on  a 
higher  state  of  alerfbecause  the  al 
Qaeda  organization  and  other  similar 
organizations  have  declared  an  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide. 

In  its  effort  to  thwart  terrorist  activity, 
the  Coast  Guard  has  increased  safety 
and  security  measures  on  U.S.  ports  and 
waterways.  As  part  of  the  Diplomatic 
Security  and  Antiterrorism  Act  of  1986 
(Pub.  L.  99-399),  Congress  amended 
section  7  of  the  Ports  and  Waterways 
Safety  Act  (PWSA),  33  U.S.C.  1226',  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures.  The  Coast  Guard  also  has 
authority  to  establish  security  zones 
pursuant  to  the  Act  of  June  15,  1917,  as 
amended  by  the  Magnuson  Act  of 
August  9,  1950  (50  U.S.C.  191  et  seq.) 
(the  "Magnuson  Act")  and 
implementing  regulations  promulgated 
by  the  President  in  Subparts  6.01  and 
6;04  of  Part  6  of  Title  33  of  the  Code  of 
Federal  Regulations. 

In  this  particular  rulemaking,  to 
address  the  aforementioned  security 
concerns  and  to  take  steps  to  prevent 
the  catastrophic  impact  that  a  terrorist 
attack  against  a  LHG  tank  vessel  would 
have  on  the  public  interest,  the  Coast 
Guard  proposes  to  revise  current  LHG 
safety  zone  regulations  by  establishing 
security  zones  around  and  under  any 
LHG  tank  vessels  entering,  departing,  or 
moored  within  the  ports  of  Los  Angeles 
and  Long  Beach.  These  proposed 
security  zones  will  help  the  Coast  Guard 
to  prevent  vessels  or  persons  from 
engaging  in  terrorist  actions  against  LHG 
tank  vessels. 

Current  regulations  issued  under  33 
CFR  165.1151  provide  for  safety  zones 
around  LHG  tank  vessels  that  are 
anchored,  moored,  or  underway  near 
the  Los  Angeles-Long  Beach  port  areas. 
However,  these  safety  zones  are 
inadequate  to  address  increased  security 
requirements  for  LHG  tank  vessels. 

On  January  28.  2002,  we  published  a 
temporary  final  rule  (TFR)  entitled 
"Security  Zones;  San  Pedro  Bay, 
California"  in  the  Federal  Register  (67 
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FK  .^814).  In  that  rule,  which  expired  on 
June  15,  2002.  wp  temporarily  replaced 
the  LHCi  safety  zones  with  sec  urity 
zones  of  a  similar  size  and  location. 

On  June  19,  2002,  we  published  a  TFR 
entitled  "Security  Zones;  Liquefied 
Hazardous  Gas  Tank  Vessels.  San  Pedro 
Bay.  CA  '  in  the  Federal  Register  167  FR 
41625).  In  that  rule,  which  is  set  to 
expire  on  December  21.  2002,  we 
continue  tn  temporarily  replace  the 
safety  zones  with  security  zones  for 
LHCi  tank  vessels  near  Los  Angeles-Long 
Beach  Although  we  had  anticipated 
using  the  effec;tiye  period  of  this  TFR  to 
engage  in  notice  and  comment 
rulemaking-,  the  Captain  of  the  Port  will 
extend  the  effective  period  again  to 
allow  sufficient  time  to  properly 
develop  permanent  regulations  tailored 
to  the  present  and  foreseeable  security 
environment.  Acc;ordingiy.  this 
rulemaking  proposes  to  make 
permanent  the  temporary  security  zones 
established  on  lune  n.  2002, 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  revise  33 
CFR  165.1151  by  replacing  the  existing 
safety  zones  with  moving  and  fixed 
security  zones  around  any  LHG  tank 
vessels  that  are  anchored,  moored,  or 
underway  within  the  Los  .Angeles  and 
Long  Beach  port  areas  These  proposed 
security  zones  will  take  effect  upon  the 
entry  nf  any  LHG  tank  vessel  into  the 
waters  within  3  nautical  miles  outside 
of  the  Federal  breakwaters 
encompassing  San  Pedro  Bay  and  will 
remain  in  effect  until  the  LHG  lank 
vessel  departs  this  3  nautical  mile? 
regulatory  limit.  Section  104  of  the 
Maritime  Transportation  Security  Act 
(MTSA)  of  2002  (Pub.  L.  107-295,  116 
Stat.  2064)  extended  the  geographical 
roach  of  the  Magnuson  Act  to  1 2 
nautical  miles  seaward  of  the  baseline  of 
the  United  States  and  added  civil 
penalty  liability  for  violation.  This 
proposed  rule  does  not  exercise  the  full 
extent  of  the  geographical  limit  allowed 
by  the  PWSA  and  the  recently  amended 
Magnuson  Act.  The  Coast  Guard  retains 
discretion  to  extend  the  geographical 
reach  of  this  rule  via  notice  and 
comment  procedures  to  the  12  nautical 
mile  limit  should  circumstances  warrant 
such  action. 

This  proposed  rule,  for  security 
concerns,  prohibits  entry  of  any  vessels 
or  persons  inside  the  security  zone 
surrounding  any  LHG  tank  vessel.  These 
security  zones  are  within  a  500  yard 
radius  around  any  LHG  tank  vessels  that 
are  anchored  at  a  designated  anchorage; 
within  a  500  yard  radius  around  any 
LHG  tank  vessels  that  are  moored,  or  in 
the  process  of  mooring,  at  any  berth 
within  the  Los  Angeles  or  Long  Beach 


port  areas;  and  within  1000  vards  ahead 
and  500  yards  on  each  side  and  astern 
I  if  any  LHG  tank  vessels  that  are 
underway. 

These  security  zones  are  needed  for 
national  security  reasons  to  protect  LHG 
tank  vessels,  the  public,  transiting 
yessels,  adjacent  waterfront  facilities, 
and  the  ports  from  potential  subversive 
acts,  accidents,  or  other  events  of  a 
similar  nature  Entr\  into  these  zones 
will  be  prohibited  unless  specifically 
authorized  by  the  Captain  of  the  Port  or 
his  designated  representative.  Vessels 
already  moored  or  anchored  when  these 
security  zones  take  effect  are  not 
required  to  get  underway  to  avoid  either 
the  moving  or  fixed  zones  unless 
specifically  ordered  to  do  so  by  the 
Captain  of  the  Port  or  his  designated 
representative. 

Liquefied  hazardous  gas  (LHG)  as 
used  in  this  section  means  a  liquid 
containing  one  or  more  of  the  products 
listed  in  Table  127.005  of  this  part  that 
is  carried  in  bulk  on  board  a  tank  vessel 
as  liquefied  petroleum  gas,  liquefied 
natural  gas.  or  similar  liquefied  gas 
products. 

Vessels  or  persons  violating  this 
section  will  be  subject  to  the  penalties 
set  forth  in  33  U.S.C.  1232  and  50  U.S.C. 
192. 

Pursuant  to  33  U.S.C.  1232  and  33 
CFR  part  27.  any  violation  of  the 
security  zone  described  herein  is 
punishable  by  civil  penalties  (not  to 
exceed  $27,500  per  violation,  where 
each  day  of  a  continuing  violation  is  a 
separate  violation),  criminal  penalties 
(imprisonment  up  to  6  years  and  a 
maximum  fine  of  5250,000).  and  in  rem 
liabilit\  against  the  offending  vessel  and 
license  sanctions.  Any  person  w'ho 
violates  this  section  using  a  dangerous 
weapon  or  who  engages  in  conduct  that 
causes  bodily  injury  or  fear  of  imminent 
bodily  injury  to  any  officer  authorized 
to  enforce  this  regulation  also  faces 
imprisonment  up  to  12  years. 

Vessels  or  persons  violating  this 
section  are  also  subject  to  the  penalties 
set  forth  in  50  U.S.C.  192:  Seizure  and 
forfeiture  of  the  vessel  to  the  United 
States:  a  maximum  criminal  fine  of 
510,000;  imprisonment  up  to  10  years; 
and  a  civil  penalty  of  not  more  than 
525,000  for  each  day  of  a  continuing 
violation. 

The  Captain  of  the  Port  will  enforce 
these  zones  and  may  request  the  use  of 
the  resources  and  personnel  of  other 
government  agencies  to  assist  in  the 
patrol  and  enforcement  of  the  proposed 
rule.  The  Captain  of  the  Port  retains 
discretion  to  initiate  Coast  Guard  civil 
penalty  action  against  non-compliant 
parties  pursuant  to  the  PWSA  or  the 
Magnuson  Act,  or,  refer  appropriate 


cases  to  the  cognizant  U.S.  Attorney 
Office  for  disposition.  This  rule  is 
proposed  under  the  authority  of  33 
use.  1226  in  addition  to  the  authority 
contained  in  33  U.S.C.  1231. 

Regulatorv  K\aluatinn 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulator}'  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

The  effect  of  this  regulation  will  not 
be  significant  because  the  zones  will 
encompass  only  a  small  portion  of  the 
waterway  for  a  limited  period  of  time. 
Furthermore,  vessels  will  be  able  to  pass 
safely  around  the  zones  and  may  be 
allowed  to  enter  these  zones  on  a  case- 
by-case  basis  with  permission  of  the 
Captain  of  the  Port,  or  his  designated 
representative. 

The  sizes  of  the  zones  are  the 
minimum  necessary  to  provide  adequate 
protection  for  the  LHG  tank  vessels, 
their  crews,  cargo,  other  vessels 
operating  in  the  vicinity  of  the  LHG  tank 
vessels  and  their  crews,  adjoining  areas, 
and  the  public.  The  entities  most  likely 
to  be  affected  are  commercial  vessels 
transiting  the  main  ship  channels  of  Los 
Angeles  or  Long  Beach  and  pleasure 
craft  engaged  in  recreational  activities 
and  sightseeing.  These  security  zones 
will  prohibit  commercial  vessels  from 
meeting  or  overtaking  any  LHG  tank 
vessels  in  the  main  ship  channels, 
effectively  prohibiting  use  of  the 
channels.  However,  the  moving  security 
zones  will  only  be  effective  during  LHG 
tank  vessel  transits,  which  last  for 
approximately  30  minutes.  Most  vessels 
will  be  able  to  safely  transit  around 
these  zones  while  a  LHG  tank  vessel  is 
moored  or  at  anchor  in  the  Ports  of  Los 
Angeles  and  Long  Beach. 

Small  Entities 

Under  the  Regulator}'  Flexibility  Act 
(5  U.S.C,  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
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iiwni'd  and  oporated  and  are  nut 
iliiiiiiuant  in  their  fields,  and 
governmental  jurisdictions  with 
IHipiilations  of  less  than  50.000. 

1  (ii!  Coast  Guard  certifies  under  5 
I  I  S.C:.  605(h)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
iiititi'     We  expect  this  proposed  rule 
in. IV    ill    I  the  following  entities,  some 
I  if  v\tiich  may  be  small  entities:  The 
owniirs  and  operators  of  private  and 
commercial  vessels  intending  to  transit 
or  anchor  in  these  small  portions  of  the 
ports  of  Los  Angeles  and  Long  Beach 
near  LHG  tank  vessels  covered  by  these 
sff  iirity  zones.  The  impact  to  these 
rntiii(!s  would  not,  however,  be 
significant  since  these  zones  are 
proposed  to  encompass  only  small 
portions  of  the  waterway  for  limited 
jHTiods  of  time  while  the  LHG  tank 
vcs.scls  are  transiting,  moored,  or  in  the 
iiichorage.  Delays,  if  any,  are  expected 
to  be  less  than  thirty  minutes  in 
duration. 

Small  vessel  traffic  can  pass  safely 
irnniid  the  area  and  vessels  engaged  in 
n  1  n  Mtional  activities,  sightseeing,  and 
I  nniinercial  fishing  have  ample  space 
■  ml side  of  the  security  zone  to  engage  in 
tliese  activities.  When  LHG  tank  vessels 
,in?  at  anchor,  vessel  traffic  will  have 
ample  room  to  maneuver  around  the 
s(H:iirity  zone.  The  outbound  or  inbound 
ir.iiisit  of  a  LHG  tank  vessel  will  last 
.ihoiil  30  minutes.  Although  this 
prufiosed  regulation  would  prohibit 
simultaneous  use  of  portions  of  the 
channel,  this  prohibition  is  of  a  short 
dnnition.  And  while  a  LHG  tank  vessel 
IS  iiHHired,  commercial  traffic  and  small 
rtH.rtjational  traffic  will  have  an 
iipportunity  to  coordinate  movement 
I  tin  High  the  security  zone  with  the 
(  ( )  1  P  or  his  or  her  designated 
rijpresentative. 

If  you  think  that  your  business, 
nrf.mization,  or  governmental 
iui  isdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
|ilf,is'>  -iibmit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
ijualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

,\<isislance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
business  Regulatory  Enforcement 
!  airness  Act  of  1996  (Pub.  L.  104-121), 
wo  want  to  assist  small  entities  in 
midt^rstanding  this  proposed  rule  so  that 
ilnv  can  better  evaluate  its  effects  on 
till  111  and  participate  in  the  rulemaking. 
If  ttic  proposed  rule  would  affect  your 
Mil. ill  business,  organization,  or 
iMiwirnmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 


options  tor  compiiancf.  [lu'i^.'      nt.K  t 
the  person  indicated  in  FOR  FURTHER 
INFORMATION  CONTACT. 

Collection  ol  InfnrinatKin 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  pre?empt  State  law  or 
impose  a  substantjal  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

I  nfund»'(i  M.md.itfs  Ketorm  Act 

The  Unlundod  Mandates  Kelorm  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  l'ri\.it('  l'i()()rrt\ 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  )ustice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  ol  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children 

Indian  Tribal  (iovernmenls 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 


Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  Tribes,  on  July  1 1   2002. 
we  published  a  notice  in  the  Fedt'rai 
Register  (66  FR  36361)  requesting 
comments  on  how  to  best  carry  out  the 
order.  We  invite  your  comments  on  how 
this  proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Kffects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

hiivironmcnt 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
we  are  proposing  to  establish  security 
zones.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
d"rk»>t  where  indicated  under 
ADDRESSES. 

1  1st  (it  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 
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Aulhorilv:  .i-i  L  .S.C.  1231:  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5: 
49  CFR  1.46. 

2.  Revise  §  165.1151  to  read  as 
follows: 

§165.1151     Security  Zones:  Liquefied 
Hazardous  Gas  Tank  Vessels,  San  Pedro 
Bay.  California 

(a)  Definition.  "Liquefied  Hazardous 
Gas"  as  used  in  this  section  means  a 
liquid  containing  one  or  more  of  the 
products  listed  in  Table  127.005  of  this 
part  that  is  carried  in  bulk  on  board  a 
tank  vessel  as  liquefied  petroleum  gas, 
liquefied  natural  gas,  or  similar 
liquefied  gas  products. 

(b)  Location.  The  following  areas  are 
security  zones: 

(1)  All  waters,  extending  from  the 
surface  to  the  sea  floor,  within  a  500 
yard  radius  around  any  liquefied 
hazardous  gas  (LHG)  tank  vessel  that  is 
anchored  at  a  designated  anchorage 
either  inside  the  Federal  breakwaters 
bounding  San  Pedro  Bay  or  outside  at 
designated  anchorages  within  3  nautical 
miles  of  the  breakwater: 

(2)  The  shore  area  and  all  waters, 
extending  from  the  surface  to  the  sea 
flrinr.  within  a  500  vard  radius  around 
anv  LHC;  tank  vessel  that  is  moored,  or 
in  the  process  of  mooring,  at  any  berth 
within  the  Los  Angeles  or  Long  Beach 
jiort  areas  inside  the  Federal 
breakwaters  bounding  San  Pedro  Bay: 

(3)  All  waters,  extending  from  the 
surface  to  the  sea  floor,  within  1000 
yards  ahead  and  500  yards  on  each  side 
and  astern  of  anv  LHG  tank  vessel  that 
is  underwav  either  on  the  waters  mside 
the  Federal  breakwaters  bounding  San 
Pedro  Bay  or  on  the  waters  within  3 
nautical  miles  seaward  of  the  Federal 
breakwaters. 

(c)  Regulations  (1)  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part.  entr\'  into  or  remaining  in 
these  zones  is  prohibited  unless 
authorized  by  the  (,oast  Guard  Captain 
of  the  Port  Los  Angeles- Long  Beach,  or 
his  or  her  designated  representative 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  telephone  nvimber 
(800)  221-USCG  (8724)  or  on  VHF-FM 
channel  16  (156.8  MHz)  to  seek 
permission  to  transit  the  area.  If 
permission  is  granted  all  persons  and 
vessels  shall  comply  with  the 
instructions  of  the  Captain  of  the  Port  or 
his  or  her  designated  representative, 

(3)  When  anv  LHG  tank  vessels 
approach  within  .SOO  yards  of  a  vessel 
that  is  moored  or  anchored,  the 
stationary  vessel  must  stay  moored  or 
anchored  while  it  remains  within  the 
LHG  tank  vessel's  security  zone  unless 
it  is  either  ordered  by  or  given 
permission  from  the  Captain  of  the  f^ort 


Los  Angeles-Long  Beach  to  do 
otherwise. 

(d)  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

(e)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  these  security  zones  by 
the  Los  Angeles  Port  Police  and  the 
Long  Beach  Police  Department. 

Dated;  November  26.  2002. 
J.M.  Holmes, 

Captain,  Coast  Guard,  Captain  of  the  Port. 
Los  Angeles-Long  Beach. 
[FR  Dof    02-:i2722  Filed  12-26-02;  8:45  am] 
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Security  Zone;  Protection  of  Tank 
Ships.  Puget  Sound.  WA 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  Proposed  Rulemaking. 

SUMMARY;  In  order  to  promptly  respond 

to  an  mc  rease  in  the  Coast  Guard's 
maritime  sec  unty  posture,  the  Coast 
Guard  proposes  to  establish  regulations 
for  the  safety  or  security  of  tank  ships 
in  the  navigable  waters  of  Puget  Sound 
and  adjacent  waters,  Washington.  This 
proposed  security  zone,  when  activated 
by  the  Captain  of  the  Port  Puget  Sound, 
will  provide  for  the  regulation  of  vessel 
traffic  in  the  vicinity  of  tank  ships  in  the 
navigable  waters  of  the  United  States. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
February  25,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commanding 
Officer.  Marine  Safety  Office  Puget 
Sound,  1519  .Maskan  Way  South, 
Seattle,  Washington  98134.  Comments 
and  material  received  from  the  public, 
as  well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
€»pying  at  Marine  Safety  Office  Puget 
Sound.  1519  Alaskan  Way  South. 
Seattle,  Washington  98134,  between  8 
a,m,  and  4  p.m.,  Monday  through 
Fridav,  except  Federal  holidd\s 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
.\  L  Praskovich,  c/o  Captain  of  the  Port 
Puget  Sound. (206)  217-6232. 


SUPPLEMENTARY  INFORMA'^iONI 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names, 
addresses,  identify  this  rulemaking 
(CGDl  3-02-01 8)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than 
8Vz  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Mar;r;r  <^afptv 
Office  at  the  address  under  ADDRESSES 
The  request  should  include  the  reasons 
why  a  hearing  would  be  beneficial.  If  it 
is  determined  that  the  opportunity  for 
oral  presentations  will  aid  this 
rulemaking,  the  Coast  Guard  will  hold 
a  public  hearing  at  a  time  and  place  to 
be  announced  bv  a  later  notice  in  the 
Federal  Register 

Background  and  Purposf 

Recent  events  nighiight  the  fact  that 
there  are  hostile  entities  operating  with 
the  intent  to  harm  U.S.  National 
Security.  The  President  has  continued 
the  national  emergencies  he  declared 
following  the  September  11,  2001 
terrorist  attacks  (67  FR  58317  (Sept.  13. 
2002)  (continuing  national  emergency 
with  respect  to  terrorist  attacks),  67  FR 
59447  (Sept.  20,  2002)  continuing 
national  emergency  with  respect  to 
persons  who  commit,  threaten  to 
commit  or  support  terrorism)).  The 
President  also  has  found  pursuant  to 
law,  including  the  Magnuson  Act  (50 
U.S.C.  191  et  seq),  that  the  security  of 
the  United  States  is  and  continues  to  be 
endangered  following  the  attacks  (E.O. 
13273.  67  FR  56215  (Sept,  3,  2002) 
(security  endangered  by  disturbances  in 
international  relations  of  U.S.  and  such 
disturbances  continue  to  endanger  such 

relations). 

On  October  15,  2002.  the  Captain  of 
the  Port  Puget  Sound  issued  a  TFR  (67 
FR  66335.  CGD13-02-015.  33  CFR 
section  165. Tl 3-011)  establishing  tank 
ship  protection  zones,  which  expires  on 
April  15,  2003.  The  Coast  Guard, 
through  this  action,  intends  to  assist 
tank  ships  by  establishing  a  permanent 
security  zone  that  upon  activation  by 
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the  Captain  uf  the  Fort  would  exclude 
persons  and  vessels  from  the  immediate 
vicinity  of  all  tank  ships.  Entry  into  this 
zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  designee.  The  Captain  of  the  Port 
may  be  assisted  by  other  federal,  state. 
nr  Inral  agencies. 

Di-si  iission  of  Rule 

This  proposed  rule,  for  safety  and 
security  concerns,  would  control  vessel 
movement  in  a  regulated  area 
surrounding  tank  ships.  This  proposed 
rule  would  be  activated  from  time  to 
time  by  the  Captain  of  the  Port  Puget 
Sound  for  such  time  as  he  deems 
necessary  to  prevent  damage  or  injury  to 
any  vessel  or  waterfront  facility,  to 
safeguard  ports,  harbors,  territories,  or 
waters  of  the  United  States  or  to  secure 
the  observance  of  the  rights  and 
obligations  of  the  United  States.  The 
C'aptain  of  the  Port  Puget  Sound  will 
cause  notice  of  the  activation  of  this 
security  zone  to  be  made  by  all 
appropriate  means  to  effect  the  widest 
publicity  among  the  affected  segments 
of  the  public.  For  the  purpose  of  this 
regulation,  a  tank  ship  means  a  self- 
propelled  tank  vessel  constructed  or 
adapted  primarily  to  carry  oil  or 
hazardous  material  in  bulk  as  cargo  or 
cargo  residue  in  the  cargo  spaces.  The 
definition  of  tank  ship  does  not  include 
tank  barges.  All  vessels  within  500 
yards  of  a  tank  ship  shall  operate  at  the 
minimum  speed  necessary  to  maintain  a 
safe  course,  and  shall  proceed  as 
directed  by  the  official  patrol.  No  vessel, 
except  a  public  vessel  (defined  below), 
is  allowed  within  100  yards  of  a  tank 
ship,  unless  authorized  by  the  official 
patrol  or  tank  ship  master.  Vessels 
requesting  to  pass  within  100  yards  of 
a  lank  ship  shall  contact  the  official 
patrol  on  VHF-FM  channel  16  or  13. 
The  official  patrol  or  tank  ship  master 
may  permit  vessels  that  can  only 
operate  safely  in  a  navigable  channel  to 
pass  within  100  yards  of  a  tank  ship  in 
order  to  ensure  a  safe  passage  in 
accordance  with  the  Navigation  Rules. 
In  addition,  measures  or  directions 
issued  by  Vessel  Traffic  Service  Puget 
Sound  pursuant  to  33  CFR  Part  161 
shall  take  precedence  over  the 
regulations  in  this  proposed  rule. 
Similarly,  commercial  vessels  anchored 
in  a  designated  anf:horage  area  may  be 
permitted  to  remain  at  anchor  within 
100  yards  of  passing  tank  ships.  Public 
vessels  for  the  purpose  of  this  Rule  are 
vessels  owned,  chartered,  or  operated  by 
the  United  States,  or  by  a  State  or 
political  subdivision  thereof. 


Regulaliii  \.  I  V  rilu<ilH)n 

Tins  j)ii)|)i>M"ii  1 11  If  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040.  February  26.  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  10c  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary- 

Although  this  proposed  rule  would 
restrict  access  to  the  regulated  area,  the 
effect  of  this  proposed  rule  will  not  be 
significant  because:  (i)  Individual  tank 
ship  security  zones  are  limited  in  size: 
(ii)  the  official  patrol  or  tank  ship  master 
may  authorize  access  to  the  tank  ship 
.security  zone:  (iii)  the  tank  ship  security 
zone  for  any  given  transiting  tank  ship 
will  effect  a  given  geographical  location 
for  a  limited  time;  and  (iv)  the  Coast 
Guard  will  make  notifications  via 
maritime  advisories  so  mariners  can 
adjust  their  plans  accordingly. 

Sill. ill  !  ntilics 

Under  tho  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  would  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  operate 
near  or  anchor  in  the  vicinity  of  tank 
ships  in  the  navigable  waters  of  the 
United  States. 

This  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  (i)  Individual 
tank  ship  security  zones  are  limited  in 
size:  (ii)  The  official  patrol  or  tank  ship 
master  may  authorize  access  to  the  tank 
ship  security  zone:  (iii)  the  tank  ship 
security  zone  for  any  given  transiting 


lanK  stiip  will  dllet  t  d  giviui  geographic 
location  for  a  limited  time;  and  (iv)  the 
Coast  Guard  will  make  notifications  via 
maritime  advisories  so  mariners  can 
adjust  their  plans  accordingly. 

Assisl.joi  (' tiir  Smdll  i  iilitics 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
FairnessAct  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  one  of  the 
points  of  rontart  \\^U't\  iinHpr  FOR 
FURTHER  INFORMATION  CONTACT. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Colli't  liiin  (it  Iiilni  m.itiiiii 

This  proposed  rule  calls  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism 

I   iiUJiidrii  Mandates  Krtiiiin    \i  t 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  will  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 
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Taking  of  Private  Property 

This  proposed  rule  will  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  )ustice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not  an 
economically  significant  rule  and  does 
not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

The  Coast  Guard  recognizes  the  rights 
of  Native  American  Tribes  under  the 
Stevens  Treaties.  Moreover,  the  Coast 
Guard  is  committed  to  working  with 
Tribal  Governments  to  implement  local 
policies  to  mitigate  tribal  concerns. 
Given  the  fiexibility  of  this  proposed 
rule  to  accommodate  the  special  needs 
of  mariners  in  the  vicinity  of  tank  ships, 
and  the  Coast  Guard's  commitment  to 
working  with  the  Tribes,  we  have 
determined  that  tank  ship  security  and 
fishing  rights  protection  need  not  be 
incompatible  and  therefore  have 
determined  that  this  Proposed  Rule  does 
not  have  tribal  implications  under 
Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments,  because  it  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 


Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard's  preliminary  review 
indicates  this  proposed  rule  is 
categorically  excluded  from  further 
environmental  documentation  under 
figure  2-1,  paragraph  34(g)  of 
Commandant  Instruction  M16475.1D. 
The  environmental  analysis  and 
Categorical  Exclusion  Determination 
will  be  prepared  and  be  available  in  the 
docket  for  inspection  and  copying 
where  indicated  under  ADDRESSES.  All 
standard  environmental  measures 
remain  in  effect. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  record  keeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  a«  foHnw;- 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191: 
33  CFR  1.05-l(g),  6.04-1.  6.04-6  and  160..'5; 
49  CFR  1.46. 

2  .\dd  §  165.1313  to  read  as  follows: 

§165.1313     Securtty  Zone  Regulations, 
Tank  Ship  Protection  Zone   Puget  Sound 
and  adjacent  waters.  Washington 

vu;  Cjfm:i'a..  Tilt  tuuK  stiip  protection 
zone  established  by  this  section  will  be 
effective  only  upon  activation  by  the 
Captain  of  the  Port  Puget  Sound. 
Captain  of  the  Port  Puget  Sound  will 
cause  notice  of  the  activation  of  the  tank 
ship  protection  zone  to  be  made  by  all 
appropriate  means  to  effect  the  widest 
publicity  among  the  affected  segments 
of  the  public  including  publication  in 
the  Federal  Register  as  practicable,  in 
accordanc .'  u  ith  33  CFR  165.7(a).  Such 
means  of  announcement  may  also 
include  but  are  not  limited  to.  Broadcast 
Notice  to  Mariners  or  Local  Notice  to 
Mariners.  The  Captain  of  the  Port  Puget 
Sound  will  issue  a  Broadcast  Notice  to 
Mariners  and  Local  Notice  to  Mariners 
notifying  the  public  when  the  tank  ship 
protection  zone  is  deactivated. 

(b)  The  following  definitions  apply  to 
this  section: 

(1)  Federal  Law  Enforcement  Officer 
means  any  emplo*'ee  or  agent  of  the 
United  States  government  who  has  the 
authority  to  carry  firearms  and  make 
warrantless  arrests  and  whose  duties 


involve  tne  enforcement  o:  criminai 
laws  of  the  United  States. 

(2)  Navigable  waters  of  the  United 
States  means  those  waters  defined  as 
such  in  33  CFR  part  2. 

(3)  Navigation  Rules  means  the 
Navigation  Rules,  International-Inland. 

(4)  Official  Patrol  means  those 
persons  designated  by  the  Captain  of  the 
Port  to  monitor  a  tank  ship  protection 
zone,  permit  entry  into  the  zone,  give 
legally  enforceable  orders  to  persons  or 
vessels  with  in  the  zone  and  take  other 
actions  authorized  by  the  Captain  of  the 
Port.  Persons  authorized  in  paragraph 
(k)  of  this  section  to  enforce  this  section 
are  designated  as  the  Official  Patrol. 

(5)  Public  vessels  means  vessels 
owned,  chartered,  or  operated  by  the 
United  States,  or  by  a  State  or  political 
subdivision  thereof. 

(6)  Tank  Ship  Protection  Zone  is  a 
500-yard  regulated  area  of  water 
surrounding  tank  ships  that  is  necessary 
to  provide  for  the  safety  or  security  of 
these  vessels. 

(7)  Tank  Ship  means  a  self-propelled 
tank  vessel  that  is  constructed  or 
adapted  primarily  to  carry  oil  or 
hazardous  material  in  bulk  as  cargo  or 
cargo  residue  in  the  cargo  spaces.  The 
definition  of  tank  ship  does  not  include 
tank  barges. 

(8)  Washington  Law  Enforcement 
Officer  means  any  General  Authority 
Washington  Peace  Officer.  Limited 
Authority  Washington  Peace  Officer,  or 
Specially  Commissioned  Washington 
Peace  Officer  as  defined  in  Revised 
Code  of  Washington  section  10.93.020. 

(c)  This  section  applies  to  any  vessel 
or  person  in  the  navigable  waters  of  the 
United  States  east  of  123  degrees.  30 
minutes  West  Longitude.  [Datum:  NAD 
1983) 

(d)  Upon  activation  by  the  Captain  of 
the  Port  Puget  Sound,  a  tank  ship 
protection  zone  exists  around  tank  ships 
at  all  times  in  the  navigable  waters  of 
the  United  States  to  which  this  section 
applies,  whether  the  tank  ship  is 
underway,  anchored,  or  moored. 

(e)  The  Navigation  Rules  shall  apply 
at  all  times  within  a  tank  ship 
protection  zone. 

(f)  When  within  a  tank  ship  protection 
zone  all  vessels  shall  operate  at  the 
minimum  speed  necessary  to  maintain  a 
safe  course  and  shall  proceed  as 
directed  by  the  official  patrol  or  tank 
ship  master.  No  vessel  or  person  is 
allowed  within  100  yards  of  a  tank  ship, 
unless  authorized  by  the  official  patrol 
or  tank  ship  master. 

(g)  To  request  authorization  to  operate 
within  100  yards  of  a  tank  ship,  contact 
the  official  patrol  or  tank  ship  master  on 
VHF-FM  channel  16  oris. 
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(h)  When  conditions  permit,  the 
official  patrol  or  tank  shipmaster 
should: 

(1)  Permit  vessels  constrained  by  their 
navigational  draft  or  restricted  in  their 
ability  to  maneuver  to  pass  within  100 
yards  of  a  tank  ship  in  order  to  ensure 

a  safe  passage  in  accordance  with  the 
Navigation  Rules; 

(2)  Permit  commercial  vessels 
anchored  in  a  designated  anchorage  area 
to  remain  at  anchor  when  within  100 
yards  of  a  passing  tank  ship;  and 

(3)  Permit  vessels  that  must  transit  via 
a  navigable  channel  or  waterway  to  pass 
within  100  yards  of  a  moored  or 
anchored  tank  ship  with  minimal  delay 
consistent  with  security. 

(i)  Exemption.  Public  vessels  as 
defined  in  paragraph  (b)  above  are 
exempt  from  complying  with  this 
section. 

(j)  Exception.  33  CFR  Part  161 
promulgates  Vessel  Traffic  Service 
regulations.  Measures  or  directions 
issued  bv  Vessel  Traffic  Service  Puget 
Sound  pursuant  to  33  CFR  Part  161 
shall  take  precedence  over  the 
regulations  in  this  section. 

(k)  Enforcement.  Any  Coast  Guard 
commissioned,  warrant  or  petty  officer 
may  enforce  the  rules  in  this  section.  In 
the  navigable  waters  of  the  United 
States  to  which  this  section  applies, 
when  immediate  action  is  required  and 
representatives  of  the  Coast  Guard  are 
not  present  or  not  present  in  sufficient 
force  to  provide  effective  enforcement  of 
this  section  in  the  vicinity  of  a  tank 
ship,  any  Federal  Law  Enforcement 
Officer  or  Washington  Law  Enforcement 
Officer  may  enforce  the  rules  contained 
in  this  section  pursuant  to  33  CFR 
§  6.04-1 1 .  In  addition,  the  Captain  of 
the  Port  may  be  assisted  by  other 
federal,  state  or  local  agencies  in 
enforcing  this  section. 

Dated:  Oerember  9.  2002. 
D.  Ellis, 

Captain,  Coast  Guard.  Captain  ofttiePurt. 

Puget  Sound. 

|FR  Do<    02-:i2721  Kiled  12-26-02;  8:45  ami 


BILLING  CODE  4910^  15-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Ch    I 

United  Agenda  of  Federal  Regulatory 
and  Deregulatory  Actions    Correction 

AGENCY:  Deparlinenl  ol  Vetufdns  Attdirs. 
ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  contains  an 
entry  that  was  inadvertently  omitted 
from  the  Unified  Agenda  of  Federal 


Reguldtorv  and  Deregulatory  Actions, 
published  on  December  9.  2002. 

In  the  issue  of  Monday,  December  9. 
2002.  the  following  text  should  have 
appeared  nn  prit"'  ^sviv 

Offifp  of  the  InsptM  loi  dt-nj-ral 

3U  lO      Kitfrr.il  ol  Infiirmation 
Ko^.irdmu  (  nmiiiHl  Violations 

Priority:  Substantive,  Nonsignificant. 

Legal  Authority:  5  U.S.C.  app.  3;  38 
U.S.C.  301;  38U'S.C.  902 

CFR  Citation:  38  CFR  0.800;  38  CFR 
0.810;  38  CFR  0.820;  38  CFR  0.830;  38 
CFR  0.840;  38  CFR  14.560;  38  CFR 
14.563;  38  CFR  17.170. 

Legal  Deadline:  None. 

Abstract:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
conduct  regulations  to  provide  that  VA 
employees  are  required  to  report 
information  about  possible  criminal 
activity  to  appropriate  authorities.  The 
VA  Police  and  the  VA  Office  of 
Inspector  General,  the  Departments  two 
law  enforcement  entities,  will  receive 
such  information,  will  investigate  those 
cases  within  their  respective 
jurisdiction,  and  will  refer  proper  cases 
for  prosecution.  In  addition,  this 
document  clarifies  and  more  accurately 
states  the  investigative  jurisdiction  of 
the  Office  of  Inspector  General.  The 
intended  effect  of  this  action  is  to 
protect  the  VA.  its  employees,  and  the 
veterans  it  serves  by  having  information 
about  criminal  activity  reported  and 
properly  investigated  as  quickly  and 
thoroughly  as  possible  to  prevent 
additional  harm  and  to  bring  criminal 
perpetrators  to  justice. 

Timetable 


Action 


Date 


FR  Cite 


Final  Action     . 


12/00/02 


Regulatory  Flexibility  Analysis 
Required:  No. 

Small  Entities  Affected:  No. 

Government  Levels  Affected:  Federal. 

Agency  Contact:  Michael  R.  Bennett. 
Attorney  Advisor.  Department  of 
Veterans  Affairs.  Office  of  Inspector 
General.  810  Vermont  Avenue  NW., 
Washington.  DC  20420.  Phone:  202- 
565-8678.  Fax:  202-565-8113. 

/?/N  290D-AL31. 

Roland  Halstead. 

Acting  Director.  Office  of  Regulatory  Law. 
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BILUNG  CODE  8320-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9,  122.  123.  124.  and  130 

[WH-FRL-7430-51 

Withdrawal  of  Revisions  to  the  Water 
Quality  Planning  and  Management 
Regulation  and  Revisions  to  the 
National  Pollutant  Discharge 
Elimination  System  Program  In 
Support  of  Revisions  to  the  Water 
Quality  Planning  and  Management 
Regulation 

AGENCY:  Environmental  Protection 

A.;-n.  X  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  Today's  action  proposes  to 
withdraw  the  final  rule  entitled 
"Revisions  to  the  Water  Quality 
Planning  and  Management  Regulation 
and  Revisions  to  the  National  Pollutant 
Discharge  Elimination  System  Program 
in  Support  of  Revisions  to  the  Water 
Quality  Planning  and  Management 
Regulation  {"the  July  2000  rule") 
published  in  the  Federal  Register  on 
July  13.  2000.  The  [uly  2000  rule 
amended  and  clarified  existing 
regulations  implementing  a  section  of 
the  Clean  Water  Act  (CWA).  which 
requires  States  to  identify  waters  that 
are  not  meeting  applicable  water  quality 
standards  and  to  establish  pollutant 
budgets,  called  Total  Maximum  Daily 
Loads  (TMDLs).  to  restore  the  quality  of 
those  waters.  The  July  2000  rule  also 
amended  EPAs  National  Pollutant 
Discharge  Elimination  System 
{"NPDES")  regulations  to  include 
provisions  addressing  implementation 
of  TMDLs  through  NPDES  permits.  The 
July  2000  rule  has  never  become 
effective;  it  is  currently  scheduled  to 
take  effect  on  April  30.  2003. 
Regulations  that  EPA  promulgated  in 
1985  and  amended  in  1992  remain  the 
regulations  in  effect  for  implementing 
the  TMDL  Program.  Today,  EPA  is 
proposing  to  withdraw  the  July  2000 
rule,  rather  than  allow  it  to  go  into  effect 
or  again  propose  to  extend  its  effective 
date.  EPA  believes  that  significant 
changes  would  need  to  be  made  to  the 
July  2000  rule  before  it  could  serve  as 
the  blueprint  for  an  efficient  and 
effective  TMDL  Program.  Furthermore, 
EPA  needs  additional  time  beyond  April 
2003  to  decide  whether  and  how  to 
revise  the  currently-effective  regulations 
implementing  the  TMDL  Program  in  a 
way  that  will  best  achieve  the  goals  of 
the  CWA. 

DATES:  Written  comments  on  this 
proposed  rule  should  be  submitted  by 
January  27,  2003.  Comments  provided 
electronically  will  be  considered  timely 
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if  they  are  submitted  by  11:59  p.m. 
January  27,  2003. 
ADDRESSES:  Comments  may  be 
.Mihmitti'd  t'lcrtrnnically,  by  mail,  or 
through  hand  (it^hvpry/courier.  Follow 
the  detaiUni  instructions  as  provided  in 
section  C.  regarding  Additional 
Information  for  Commenters  of  the 
SUPPLEMENTARY  INFORMATION  se(  tion 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  today's  proposal, 
contact:  Franroise  M.  Brasier,  U.S.  EPA 
Office  of  U'ptiands.  Oceans  and 
Watersheds  (450,^7!.  U.S. 
Knvironmental  Protection  Agency.  1200 
i'ennsvlvania  Avenue,  NW., 
Washington.  DC  20460.  phone  (202) 
56B-2:^H5 
SUPPLEMENTARY  INFORMATION: 

A   .Authority 

Clean  Water  .Act  sections  106.  205(g), 
205()),  208.  301,  302,  303,  305,  308,  319, 
402,  501,  502,  and  603;  33  U.S.C.  1256, 
1285(g).  1285(j),  1288,  1311.  1312.  1313, 
1315, 1318, 1329, 1342, 1361, 1362, and 
1373. 

B.  Entities  Potentially  Regulated  bv  the 
Proposed  Rule 

Table  of  Potentially  Regulated 
Entities 


Category 


Examples  of  potentially 
regulated  entities 


Governments 


States.  Territories  and 

Tribes  with  CWA  re- 
sponsit)iiities 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now- 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  this  table  could  also  be 
regulated.  To  determine  whether  you 
may  be  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  §  130.20  of  title 
40  of  the  Code  of  Federal  Regulations. 
If  you  have  any  questions  regarding  the 
applicability  of  this  action  to  you, 
consult  thr  [i.TM  p.  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

C.  Additional  Information  for 
Commenters 

1 .  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information  ? 

a.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2002-O037. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 


for  public  viewing  at  the  Water  Docket 
in  the  EPA  Docket  Center  (EPA/DC). 
EPA  West,  Room  B-102.  1301 
Constitution  Ave.,  NW..  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426.  For  access  to  docket 
materials,  please  call  ahead  to  schedule 
an  appointment.  A  reasonable  fee  may 
be  charged  for  copying. 

b.  Electronic  Access.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA's  electronic  public  docket 
and  comment  system,  EPA  Dockets.  You 
may  use  EPA  Dockets  at  http:// 
www. epa.gov/edocket  to  submit  or  view 
public  comments,  access  the  index 
listing  of  the  contents  of  the  official 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
appropriate  docket  identification 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  the  preceding  section  C.l.a. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  tlie  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 


transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

2.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comments.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments.  Commenters  who  want  EPA 
to  acknowledge  receipt  of  their 
comments  should  include  a  self- 
addressed,  stamped  envelope. 

a.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPAs  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPAs 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search."  and  then  key  in 
Docket  ID  No.  OW-2002-0037.  The 
system  is  an  "anonymous  access" 
system,  which  meaQs  EPA  will  not 
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Miow  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  ow- 
docket@epa.gov..  Attention  Docket  ID 
No.  OW-2002-0037.  Electronic 
comments  must  be  submitted  as  a 
WordPerfect  5.1,  6.1,  or  8  file  or  as  an 
ASCII  file,  avoiding  the  use  of  special 
characters.  Electronic  comments  on  this 
action  may  be  filed  on  line  at  many 
Federal  Depository  Libraries.  In  contrast 
to  EPA's  electronic  public  docket,  EPA's 
e-mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket.  -* 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  section  C.2.b.,  which 
follows.  These  electronic  submissions 
will  be  accepted  in  WordPerfect  5.1,  6.1 
or  8  file  or  an  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

b.  By  Mail.  Send  an  original  and  three 
copies  of  your  comments  and  enclosures 
(including  references)  to:  Wafer  Docket, 
Environmental  Protection  Agency, 
Mailcode:  4101T,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC,  20460, 
Attention  Docket  ID  No.  OW-2002- 
0037. 

c.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  the  Water 
Docket  in  the  EPA  Docket  Center  (EPA/ 
DC),  EPA  West,  Room  B-102,  1301 
Constitution  Ave.,  NW..  Washington, 
DC,  Attention  Docket  ID  No,  OW-2002- 
0037.  Such  deliveries  are  only  accepted 
during  the  Docket's  normal  hours  of 
operation  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays  as  identified  in  section  C.l.a. 

d.  By  Facsimile.  No  facsimiles  (faxes) 
will  be  accepted. 

3.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  through 
EPA's  electronic  public  docket  or  by  e- 
mail  that  you  consider  to  be  CBI.  You 
may  claim  information  that  you  submit 
to  EPA  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI.  (If  you 
submit  CBI  on  disk  or  CD  ROM,  mark 
the  outside  of  the  disk  or  CD  ROM  as 
CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 


information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  ititntificd  in 
the  FOR  FURTHER  INPORMATtON  CONTACT 
section. 

4.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

•  Explain  your  views  as  clearly  as 
possible. 

•  Describe  any  assumptions  that  you 
used. 

•  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

•  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  alternatives. 

•  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

•  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

I.  Basis  for  Today's  A(  tuiii  .nul  Kc(jin-st 
for  Comment 

A.  What  Is  the  Statutory  and  Regulatory 
Background  for  Today's  Action? 

TMDLs  are  one  of  the  many  tools 
Congress  authorized  in  the  CWA  to  help 
achieve  the  Act's  main  objective  to 
"restore  and  maintain  the  chemical, 
physical,  and  biological  integrity  of  the 
Nation's  waters."  (CWA  section  101(a)). 
Section  303(d)  of  the  CWA  requires 
States  to  identify  and  establish  a  priority 
ranking  for  waters  for  which 
technology-based  effluent  limitations 
required  by  section  301  are  not  stringent 


enough  to  implement  applicable  water 
quality  standards,  establish  TMDLs  for 
the  pollutants  causing  impairment  in 
those  waters,  and  submit  to  EPA.  from 
time  to  time,  the  list  of  impaired  waters 
and  TMDLs.  EPA  must  review  and 
approve  or  disapprove  lists  and  TMDLs 
within  30  days  of  the  time  they  are 
submitted.  If  EPA  disapproves  a  list  or 
a  TMDL,  EPA  must  establish  the  list  or 
TMDL.  In  addition,  some  courts  have 
interpreted  the  statute  as  requiring  EPA 
to  establish  lists  and  TMDLs  when  a 
State  fails  to  do  so. 

Listing  impaired  waters  and 
establishing  TMDLs  for  waters  impaired 
by  pollutants  from  point  and  nonpoint 
sources  does  not,  by  itself,  create  any 
new  or  additional  implementation 
authorities  to  control  point  or  nonpoint 
sources.  Section  303(d)  of  the  Act 
requires  that  TMDLs  "be  established  at 
a  level  necessary  to  implement  the 
applicable  water  quality  standards,  "  and 
section  303(d)(2)  requires  a  State  to 
incorporate  TMDLs  into  its  "current 
plan"  under  section  303(e).  Under  the 
section  303(e)  process.  States  develop 
and  update  state-wide  water  quality 
management  (WQM)  plans,  produced  in 
accordance  with  sections  208  and  303(e) 
of  the  Act,  to  direct  implementation  of 
the  requirements  of  the  Act. 

Under  CWA  section  402,  the  NPDES 
Program  regulates  the  "discharge  of  a 
pollutant,  "  other  than  dredged  or  fill 
materials  from  a  "point  source"  into 
"waters  of  the  United  States."  The  CWA 
and  NPDES  regulations  define 
"discharge  of  a  pollutant,  "  "point        ^ 
source."  and  "waters  of  the  United 
States."  The  NPDES  Program  is 
administered  at  the  Federal  level  by 
EPA  unless  a  State,  tribe  or  U.S. 
Territory  assumes  the  program  after 
receiving  approval  by  the  Federal 
government.  Currently.  45  States  have 
received  approval  to  administer  the 
NPDES  Program  in  their  States.  Under 
section  402,  discharges  of  pollutants  to 
waters  of  the  United  States  are 
authorized  by  an  individual  NPDES 
permit  or  a  general  permit  applicable  to 
multiple  similar  facilities  or  activities. 
NPDES  permits  commonly  contain 
numerical  limits  on  the  amounts  of 
specified  pollutants  that  may  be 
discharged  and  may  specif\'  best 
management  practices  (BMPs)  designed 
to  minimize  water  quality  impacts. 
These  numerical  effluent  limitations 
and  BMPs  or  other  non-numerical 
effluent  limitations  implement  both 
technology-based  and  water  quality- 
based  requirements  of  the  Act. 
Technology-based  limitations  represent 
the  degree  of  control  that  can  be 
achieved  by  point  sources  using  various 
levels  of  pollution  control  technology.  If 
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necessary  to  achieve  or  maintain 
compliance  with  applicable  water 
quality  standard.s.  .NPDES  permits  must 
contain  water  quality-based  limitations 
more  stringent  than  the  applicable 
technologv-based  requirements  One 
basis  for  water  quality-based  effluent 
limits  in  NPDES  permits  is  a  wasteliiad 
allncatiun  from  a  TMDL.  Sep  40  CFR 
1J2  44(d)(l)(vii).  The  NPDES  Program 
regulations  appear  at  40  CFR  parts  122- 
125. 

EPA  issued  regulations  governing 
identification  of  impaired  waters  and 
establishment  (if  TMDLs  in  1985  and 
revised  them  in  1992  (§§130.2  and 
130.7).  Among  other  things,  these 
currently  effective  regulations  provide 
that: 

•  States  must  identify  those  waters 
still  requiring  TMDLs  because 
technology-based  effluent  limitations 
required  by  the  CWA  or  more  stringent 
effluent  limitations  and  other  pollution 
controls  [e.g..  management  measures] 
required  by  local.  State,  or  Federal 
authority  are  not  stringent  enough  to 
implement  applicable  water  quality 
standards  (WQS)  (§  130.7(b)(1)); 

•  These  lists  of  waters  not  meeting 
WQS  must  be  submitted  to  EPA  ever>' 
two  years  (on  April  1  of  every  even- 
numbered  year)  (§  130.7(d)(l")); 

•  The  lists  must  include  an 
identification  of  the  pollutant  or 
pollutants  causing  or  expected  to  cause 
the  impairment,  and  a  priority  ranking 
of  the  waters  that  identifies  the  waters 
targeted  for  TMDL  development  in  the 
next  two  years  (§  130.7(b)(4)): 

•  States,  in  developing  lists,  must 
assemble  and  evaluate  all  existing  and 
readily  available  water  quality-related 
data  and  information  (§  130.7(b)(5)); 

•  States  must  submit  with  each  list  a 
description  of  the  methodology  used  to 
develop  the  list  and  provide  EPA  with 
a  rationale  for  any  decision  not  to  use 
any  existing  and  readily  available  water 
quality-related  data  and  information 
(§130:7(b)(6)): 

•  A  TMDL  is  the  sum  of  individual 
wasteload  allocations  for  point  sources 
(WLA).  load  allocations  for  nonpoint 
sources  and  natural  background  (LA). 
Wasteload  allocations  are  defined  as  the 
portion  of  a  receiving  water's  loading 
capacity  that  is  allocated  to  one  of  its 
point  sources  of  pollution.  (§  130.2  (h) 
and  (i)): 

•  Load  allocations  are  defined  as  the 
portion  of  a  receiving  water's  loading 
capacity  that  is  attributed  to  nonpoint 
sources  of  pollution  or  natural 
background.  They  are  best  estimates  of 
the  loading,  which  can  range  from 
reasonably  accurate  estimates  to  gross 
allotments.  Where  possible,  natural. 


background  and  nonpoint  source  loads 
should  be  distinguished  (§  130.2(g)): 

•  TMDLs  must  be  established  at 
levels  necessar\  to  attain  and  maintam 
the  applicable  narrative  and  numerical 
water  quality  standards  with  seasonal 
variations  and  a  margin  of  safety  that 
takes  into  account  any  lack  of 
knowledge  concerning  the  relationship 
between  effluent  limitations  and  water 
quality  (§  130.7(c)(1)); 

•  if  best  management  practices 
(BMPs)  or  other  nonpoint  source 
pollution  controls  make  more  stringent 
load  allocations  practicable,  the 
wasteload  allocations  can  be  made  less 
stringent  allowing  for  nonpoint  source 
control  tradeoffs  (§  130.2(i)); 

•  EPA  must  approve  or  disapprove 
lists  and  TMDLs  within  30  days  of 
submission.  If  disapproved,  EPA  must 
establish  a  list  or  a  TMDL  within  30 
days  (§  130.7(d)(2)): 

•  The  process  for  involving  the  public 
in  the  development  of  lists  of  impaired 
waters  and  TMDLs  must  be  described  in 
the  State's  Continuing  Planning  Process 
(CPP)(§  130.7(a)); 

•  Under  proper  technical  conditions, 
TMDLs  can  be  calculated  for  all 
pollutants  (43  FR  60665). 

The  1985  regulation  also  identifies 
specific  elements  that  comprise  the 
WQM  plan,  including  the 
"identification  of  implementation 
measures  necessary  to  carry'  out  the 
plan,  including  financing,  the  time 
needed  to  carry'  out  the  plan,  and  the 
economic,  social  and  environmental 
impact  of  carrying  out  the  plan  in 
accordance  with  section  208(b)(2)(E)  " 
(§  130.6(c)(6)).  Once  approved  by  EPA, 
TMDLs  are  incorporated  into  these  State 
WQM  plans  (§  130.7(d)(2)).  Permitting 
authorities  implement  wasteload 
allocations  included  in  a  TMDL  through 
enforceable  water  quality-based 
discharge  limits  in  NPDES  permits 
authorized  under  section  402  of  the 
CWA.  The  primary'  mechanism  for 
implementing  nonpoint  source  load 
allocatioiis  within  TMDLs  is  through  the 
State  section  319  nonpoint  source 
management  program,  coupled  with  a 
wide  variety  of  other  State,  local,  tribal, 
and  Federal  programs  (which  may  be  r 
regulatory,  non-regulatory,  or  incentive- 
based,  depending  on  the  program),  as 
well  as  voluntary  action  by  committed 
citizens. 

B.  Whv  Did  EPA  Promulgate  the  July 
2000  Rule? 

On  July  13,  2000,  EPA  published  a 
final  rule  revising  the  TMDL  regulations 
previously  promulgated  in  1985  and 
revised  in  1992  (65  FR  43586).  In  1996, 
the  Agency  determined  that  there  was  a 
need  for  a  comprehensive  evaluation  of 


implementation  of  section  303(d) 
requirements.  The  reasons  for  this  need 
were  threefold.  First,  EPA  was 
concerned  with  the  lack  of  progress  in 
the  program  despite  the  regulations 
issued  by  EPA  in  1985  and  1992,  and  a 
series  of  policy  memoranda  including  a 
1997  request  that  States  work  to 
improve  the  rate  of  establishing  TMDLs. 
Second,  stakeholders  had  raised 
concerns  with  the  lack  of  clarity  and 
consistency'  in  the  program.  Third, 
environmental  and  public  interest 
organizations  had  started  filing  lawsuits 
alleging  that  EPA  should  be  held 
accountable,  under  the  CWA,  for  its 
failure  to  oversee  and  supplement 
inadequate  State  303(d)  listing  and 
TMDL  establishment  efforts. 

EPA  convened  a  committee  under  the 
Federal  Advisory  Committee  Act  (TMDL 
FACA  Committee)  to  undertake  such  an 
evaluation  and  make  recommendations 
for  improving  implementation  of  the 
TMDL  Program,  including 
recommendations  for  revised 
regulations  and  guidance.  In  1998.  after 
careful  deliberation,  the  Committee 
submitted  to  EPA  its  final  report 
containing  more  than  100 
recommendations,  a  subset  of  which 
required  regulatory  changes  (Report  of 
the  Federal  Advisorv'  Committee  on  the 
Total  Maximum  Daily  Load  (TMDL) 
Program.  EPA  lOO-R-98-006.  July 
1998).  The  committee  reached 
consensus  on  most  recommendations 
although  minority  reports  were  filed  on 
some  issues.  These  recommendations 
guided  EPA  in  the  development  of  the 
proposed  rule  of  August  23.  1999,  (64 
FR  46012)  and  the  final  rule  of  July  13. 
2000  (65  FR  43586).  EPA  proposed 
changes  intended  to  resolve  issues - 
concerning  the  identification  of 
impaired  waterbodies  by  promoting 
more  comprehensive  inventories  of 
impaired  waters.  The  rule  was  also 
intended  to  improve  implementation  of 
TMDLs  by  requiring,  as  part  of  the 
TMDL,  implementation  plans 
containing  lists  of  actions  and 
expeditious  schedules  to  reduce 
pollutant  loadings.  Finally.  EPA 
proposed  changes  to  the  NPDES 
permitting  regulations  to  assist  in 
implementing  TMDLs  and  to  better 
address  point  source  discharges  to 
waters  not  meeting  water  quality 
standards  prior  to  establishment  of  a 
TMDL. 

C.  Why  Did  EPA  Undertake  a  Further 
Review  of  the  TMDL  Regulations  and 
Delay  the  Effective  Date  of  the  July  2000 
Rule? 

The  July  2000  rule  was  controversial 
from  the  outset.  The  August  1999 
proposal  attracted  approximately  34,000 
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(  oniiiuMits,  a  significant  number  of 
which  criticized  various  aspects  of  the 
proposed  rule.  Before  and  after 
promulgation,  the  rule  generated 
considerable  controversy,  as  expressed 
in  Congressional  action,  letters, 
testimony,  public  meetings,  and 
litigation.  Even  before  it  was  published 
in  the  Federal  Register,  Congress 
prohibited  EPA  from  implementing  the 
final  rule  through  a  spending 
prohibition  included  in  the  Military 
Construction  Appropriations  Act:  FY 
2000  Supplemental  Appropriations 
(Pub.  L.  106-^26).  This  provision 
prohibited  EPA  from  using  funds  made 
available  for  fiscal  years  2000  and  2001 
"to  make  a  final  determination  on  or 
implement"  the  July  2000  TMDL  rule. 
Anticipating  that  this  amendment 
would  go  into  effect,  the  July  2000  rule 
provided  that  the  effective  date  of  the 
regulations  would  be  30  days  after  the 
date  that  Congress  allowed  EPA  to 
implement  the  regulations.  The 
spending  prohibition  was  scheduled  to 
expire  on  September  30,  2001,  and. 
barring  further  action  by  Congress  or 
EPA,  the  rule  would  have  gone  into 
effect  30  days  later  on  October  30.  2001. 
Additionally,  in  the  FY  2001 
Appropriations  Bill,  Congress  directed 
EPA  to  contract  with  the  National 
Academy  of  Sciences"  National  Research 
Council  (NRC)  to  evaluate  the  adequacy 
of  scientific  methods  and  approaches 
currently  available  to  support 
development  and  implementation  of 
TMDLs.  In  the  Conference  Report  #106- 
988  describing  the  VA/HUD  and 
Independent  Agencies  FY  2001 
Appropriations  Act,  Congress  also 
requested  that  the  Agency  prepare  a 
comprehensive  assessment  of  the 
development  and  implementation  costs 
of  the  TMDL  Program. 

States,  business  and  industry  groups, 
ii^riculture  and  forestry  organizations, 
and  local  governments  questioned  the 
scope,  complexity,  and  cost  of.  and  the 
legal  authority  for.  many  of  the  new 
provisions  of  the  rule.  Environmental 
groups  expressed  concern  that  the  rule 
did  not  do  enough  to  address  water 
quality  impairments  from  nonpoint 
sources,  and  argued  that  the  new 
schedules  in  the  rule  unlawfully  extend 
CWA  deadlines.  Stakeholder  concerns 
were  reflected  in  legal  challenges  to  the 
July  2000  rule  by  a  broad  array  of 
litigants.  Ten  petitions  for  review  were 
filed  by  States,  industrial  and 
agricultural  groups,  and  environmental 
organizations  asserting  that  many  of 
EPAs  revisions  to  the  TMDL  regulations 
were  either  unlawful  under  the 
Administrative  Procedure  Act  or 
exceeded  the  Agency's  authority  under 


the  CWA.  These  petitions,  which 
identified  more  than  fifty  alleged  legal 
defects  in  the  July  2000  rule,  were 
ultimately  consolidated  in  the  American 
Farm  Bureau  Federation  et  al  v. 
Whitman  (No.  00-1320)  for  the  District 
of  Columbia  Circuit  United  States  Court 
of  Appeals.  In  addition,  several  other 
stakeholders  have  intervened  in  these 
lawsuits.  Some  of  the  issues  raised  by 
the  petitioners  include  the  scope  and 
content  of  the  section  303(d)  list,  the 
elements  of  an  approvable  TMDL. 
scheduling  and  EPA  backstopping  of 
TMDLs,  and  the  change  to  the  NPDES 
regulations  addressing  EPAs  authority 
to  object  to  expired  State  permits.  The 
litigation  over  the  July  2000  rule  is 
currently  stayed  pending  EPAs 
determination  regarding  whether,  and  to 
what  extent,  that  rule  should  be  revsed. 

Because  of  these  significant  concerns, 
EPA.  on  August  9.  2001.  proposed  to 
delay  the  effective  date  of  the  July  2000 
rule  by  18  months  (66  FR  41817)  until 
April  30.  2003.  to  allow  time  for 
reconsideration  of  specific  aspects  of  the 
rule.  EPA  stated  that  it  intended  to  use 
the  time  to  analyze  the  findings  and 
recommendations  of  the  NRC  report:  to 
discuss  ideas  for  improving  the  TMDL 
Program  with  a  broad  array  of  intereste.d 
parties:  and.  if  deemed  appropriate,  to 
revise  the  regulations  through  a  notice 
and  comment  process.  The  Agency 
believed  that  an  18-month  delay  of  the 
July  2000  rule's  effective  date  was  the 
minimum  time  necessary  to  conduct  a 
meaningful  consultation  process, 
analyze  and  reconcile  the 
recommendations  of  the  various 
stakeholders  and  promulgate  desired 
program  changes.  In  the  same  notice 
EPA  proposed  to  revise  from  April  1, 
2002,  until  October  1.  2002.  the  date  by 
which  States  are  required  to  submit 
their  303(d)  lists  of  impaired  waters  for 
2002.  Following  receipt  and  evaluation 
of  comments,  on  October  18,  2001,  EPA 
published  in  the  Federal  Register  a  final 
rule  delaying  for  IH  months,  until  April 
30,  2003,  the  effective  date  of  the  July 
2000  rule  and  delaying  until  October  1. 
2002.  the  due  date  for  the  States'  2002 
submission  of  section  303(d)  lists  of 
impaired  waters  (66  FR  53044). 

As  part  of  the  effort  to  solicit 
additional  input  on  the  TMDL  Program. 
EPA  published  a  notice  in  the  Federal 
Register  announcing  the  dates,  locations 
and  discussion  themes  for  five  "public 
listening  sessions"  addressing  the 
Agency's  TMDL  Program  and  possible 
revisions  to  the  TMDL  rule  (66  FR 
51429).  EPA  announced  that  it  would 
use  the  information  received  at  these 
public  listening  sessions  as  it 
considered  changes  to  the  regulations 
that  implement  the  TMDL  Program  and 


related  provisions  in  the  NPDES 
Program.  These  listening  sessions  were 
held  in  the  following  cities,  each  with 
a  primary  focus  on  a  specific  theme: 

•  Chicago.  Illinois  (Oct.  22-23.  2001): 
"Implementation  of  TMDLs  Addressing 
Nonpoint  Sources." 

•  Sacramento.  California  (Nov.  1-2, 
2001);  "Scope  and  Content  of  TMDLs." 

•  Atlanta.  Georgia  (Nov.  7-8.  2001): 
"EPA's  Role,  the  Pace/Schedule  for 
Development  of  TMDLs.  and  NPDES 
Permitting  Pre  and  Post  TMDL." 

•  Oklahoma  City.  Oklahoma  (Nov. 
15-16,  2001):  "Listing  Impaired 

•  Washington  DC  (Dec.  11.  2001): 
"Comprehensive  Discussion  of  All 
Listing  and  TMDL  Issues." 

Nearly  1.000  people  attended  the  five 
meetings.  At  each  meeting  attendees, 
representing  a  broad  cross-section  of 
stakeholder  interests,  heard 
presentations  from  EPA  representatives 
and  other  members  of  the  meeting's 
"listening  panel."  and  participated  in 
facilitated  small-group  discussions 
focused  on  the  meeting's  overall  theme 
and  the  specific  discussion  questions. 
The  meetings  provided  participants  an 
opportunity  to  exchange  ideas  with 
various  stakeholder  groups,  including 
representatives  from  petitioners  and 
interveners  in  litigation,  and  members 
of  the  public.  EPA  has  published 
detailed  summaries  on  its  website  of  all 
the  listening  sessions,  including  oral 
and  written  comments  from  each 
meeting  as  well  as  lottfr^  r(H:eived 
afterwards.  (http://w\\\\  tpa.gov/owow/ 
tmdl/meetings).  These  meetings 
demonstrated  that  there  continued  to  be 
a  wide  divergence  of  opinion  regarding 
whether  and  how  the  Agency  should 
revise  the  implementing  regulations  for 
the  TMDL  and  NPDES  Programs. 

Subsequent  to  the  public  listening 
sessions.  EPA  met  individually  with 
numerous  public  and  private 
stakeholder  groups  to  solicit  additional 
input  on  how  best  to  modify  the  TMDL 
and  NPDES  regulations.  These 
stakeholder  groups  represented  a  broad 
array  of  interested  parties,  and  included 
the  following:  The  Association  of  State 
and  Interstate  Water  Pollution  Control 
Administrators:  Environmental  Council 
of  States;  Western  Governors' 
Association:  Clean  Water  Coalition; 
Clean  Water  Network:  Advisory  Council 
on  Water  Information;  Interstate 
Commission  on  Water  Policy; 
Association  of  Metropolitan  Sewerage 
Agencies;  Water  Environment 
Federation;  American  Chemical 
Council;  American  Farm  Bureau; 
Earthjustice  Legal  Defense  Fund;  Ocean 
Conservancy:  Natural  Resources  Defense 
Council;  and  TMDL  rule  petitioners. 
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Between  August  2001  and  April  2002. 
EPA  also  attended  periodir  meetings 
with  the  United  States  Department  of 
Agriculture  (USDA)  to  solicit  input  ^in 
ways  to  improve  the  TMDL  Program  and 
to  discuss  approaches  to  taking 
advantage  of  USDA  and  State  planning 
processes  to  support  watershed-based 
TMDLs.  EPA  formed  an  internal  EPA 
workgroup  in  October  2001  to  begin 
evaluating  the  future  direction  and 
scope  of  the  TMDL  Program.  Draft 
concepts  developed  by  the  workgroup 
have  been  shared  with  stakeholder 
groups,  and  the  workgroup  has 
developed  a  draft  proposal  that  would 
amend  the  regulations  at  40  CFR  part 
130  as  well  as  some  NPDES  Program 
provisions. 

D.  Why  Is  EPA  Proposing  To  Withdraw 
the  !uly2000  TMDL  Rule? 

Despite  the  efforts  described  above, 
the  Agency  needs  more  time  to  evaluate 
whether  and  how  to  revise  the 
currently-effective  regulations.  At  this 
point.  EPA  is  not  sure  how  long  that 
effort  will  take.  However,  EPA  believes 
that  continuing  to  examine  the 
regulatory  needs  of  the  TMDL  and 
NPDES  Programs  when  faced  with  the 
impending  April  30,  2003,  effective  date 
for  the  July  2000  rule  sends  confusing 
signals  to  the  States  and  other  interested 
parties  about  which  set  of  rules  they 
should  be  prepared  to  implement.  Due 
to  the  signifirant  controversy,  pending 
litigation  and  lack  of  stakeholder 
consensus  on  key  aspects  of  the  July 
2000  rule,  it  has  become  apparent  to 
EPA  that,  as  promulgated,  the  July  2000 
rule  cannot  function  as  the  blueprint  f(jr 
an  efficient  and  effective  TMDL  Program 
without  significant  revisions.  Moreover, 
the  existence  of  the  approaching  April 
30.  2003.  effective  date  for  the  July  2000 
rule — a  mere  four  months  away — is 
beginning  to  act  as  an  unnecessary  and 
artificial  distraction  from  an  orderly 
completion  of  the  Agency's  efforts  now 
underway  to  (hart  the  future  direction 
and  scope  of  the  TMDL  Program. 
Consequentlv.  EPA  is  proposing  to 
withdraw  the  July  2000  TMDL  rule  so 
that  the  Agency  can  consider  whether 
and  how  to  revise  the  TMDL  rules 
without  concern  that  those  efforts  will 
be  adversely  affected  by  the  July  2000 
rule's  effective  date. 

Withdrawal  of  the  lulv  2000  rule  will 
not  adversely  affect  the  increasing 
momentum  of  State  TMDL  Programs 
across  the  country'  Should  EPA 
ultimately  decide  to  withdraw  the  July 
2000  rule,  the  effect  of  such  a 
withdrawal  would  be  that  the  TMDL 
Program  would  continue  to  operate 
under  the  rules  promulgated  in  1985.  as 
amended  in  1992,  at  40  CFR  pari  1,30 


Thus,  there  would  be  no  gap  in 
regulatory  coverage.  Indeed,  States 
would  continue  to  establish  lists  of 
impaired  waters  and  TMDLs  according 
to  the  currently-effective  regulations. 
Pursuant  to  these  rules.  States  were 
required  to  submit  new  lists  of  impaired 
waters  by  October  1,  2002,  and  as 
described  in  section  A  above,  these 
currently  effective  rules  provide  a 
comprehensive  set  of  requirements  for 
the  identification  of  impaired  waters, 
establishment  of  TMDLs  and 
incorporation  of  TMDLs  into  State  water 
quality  management  plans. 

One  impetus  for  the  July  2000  nde 
was  concern  that  States  were  not 
making  enough  progress  in  listing 
impaired  waters,  and  scheduling, 
developing  and  implementing  TMDLs. 
However,  since  1996.  when  EPA 
established  a  Federal  Advisory 
Committee  to  provide  recommendations 
for  revisions  to  the  TMDL  regulations, 
there  have  been  many  non-regulatory 
improvements  to  the  TMDL  Program 
that  have  resulted  in  States  increasing 
the  quality  of  their  section  303(d)  lists 
and  greatly  accelerating  the  pace  of  their 
TMDL  development.  States  and  EPA  are 
continuing  to  establish  TMDLs  in 
accordance  with  schedules  agreed  upon 
between  the  States  and  EPA  as  well  as 
in  accordance  with  court  orders  and 
consent  decrees  (this  is  discussed  in 
greater  detail,  below).  The  Agency  has 
also  increased  outreach  to  States  and 
issued  TMDL  technical  guidance, 
monitoring  guidance,  and  CWA  section 
319  nonpoint  soiuxe  guidance  to  help 
States  develop  better  methods  to  more 
accurately  and  consistently  monitor  and 
list  impaired  waters,  establish  TMDLs. 
cmd  identify  the  most  appropriate  and 
cost-effective  methods  and  approaches 
to  implement  the  TMDL  Program.  This 
outreach  and  guidance  has  taken  the 
form  of  detailed  policy  memoranda. 
national  guidance  documents,  technical 
protocol  documents  for  developing 
pollutant-specific  TMDLs,  and 
information  on  best  management 
practices  for  controlling  nonpoint 
sources.  A  complete  list  of  these 
documents  can  be  found  at  EPA's 
website;  http://oaspub.epa.gov/waters/ 
national  rept. control.  Key  policy 
documents  include;  "New  Policies  for 
Establishing  and  Implementing  Total 
Maximum  Daily  Loads  (TMDLs)", 
August  8.  1997:  "Guidance:  Use  of  Fish 
and  Shellfish  Advisories  and 
Classifications  in  303(d)  and  305(b) 
Listing  Decisions' —Oct,  24,  2000; 
"Supplemental  Guidelines  for  the 
Award  of  Section  319  Nonpoint  Source 
Grants  to  States  and  Territories  in  FY 
2002  and  Subsequent  Years" — 


September  5,  2001;  "2002  Integrated 
Water  Quality  Monitoring  and 
Assessment  Report  Guidance" — 
November  19,  2001;  "  Proposed  Water 
Quality  Trading  Policy"— May  15.  2002: 
[http://www.epa.gov/owow/watershed/ 
trading/tradingpolicy.html);  and  "EPA 
Review  of  2002  Section  303(d)  Lists  and 
Guidelines  for  Reviewing  TMDLs  under 
Existing  Regulations  issued  in  1992" — 
May  20,  2002. 

States  are  the  primary  entities 
responsible  for  developing  and 
implementing  TMDLs  under  the  CWA 
and  EPA  recognizes  the  financial 
burden  faced  bv  States  in  this  effort. 
From  FY  1999  to  2002.  EPA  has 
provided  the  States  almost  S30  million 
for  TMDL-specific  activities,  including 
section  303(d)  list  development,  water 
quality  assessments/screening,  and 
pollutant  modeling  support.  States  have 
used  this  funding  to  secure  technical 
support  through  contracts  and  through 
grants  to  universities  and  not-for-profit 
organizations  and  institutions.  The 
Agency  also  allowed  the  use  of  a  portion 
of  State  grants  for  water  program 
administration  (CWA  section  106 
grants)  and  nonpoint  source  programs 
(CWA  section  319  grants)  for  developing 
and  implementing  TMDLs.  The 
guidelines  for  use  of  the  section  319 
funds  recommend  focusing  incremental 
319  grant  dollars  ($100  million)  on 
implementing  on-the-ground  measures 
and  practices  that  would  reduce 
pollutant  loads  in  accordance  with 
approved  TMDLs  for  waters  that  are 
impaired  in  whole  or  in  part  by 
nonpoint  sources.  In  addition,  since 
1 998  the  Agency  has  spent  more  than 
$11  million  to  support  development  of 
technical  guidance  for  developing 
TMDLs  and  identifying  the  most 
appropriate  and  efficient  best 
management  practices  for  nonpoint 
sources. 

Helped  by  these  programmatic 
initiatives.  States  have  made 
considerable  progress  in  developing 
TMDLs.  Moreover,  mechanisms  are  in 
place  to  ensure  that  those  efforts  do  not 
diminish.  Currently,  there  are  22  States 
in  which  EPA  is  under  court  order, 
generally  resulting  from  entry  of  a 
consent  decree,  to  establish  TMDLs  if 
States  do  not  do  so.  Twelve  consent 
decrees  have  been  entered  since  1999, 
the  year  the  July  2000  TMDL  rule 
revisions  were  proposed.  Between  1996 
and  1999.  EPA  and  the  States 
established  approximately  800  TMDLs, 
Since  then,  and  despite  the  fact  that  the 
July  2000  rule  never  became  effective, 
EPA  and  the  States  have  established 
more  than  an  additional  7,000  TMDLs; 
and  they  continue  to  improve  the  pace 
at  which  TMDLs  are  established.  Given 
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this  progress  and  the  Status'  adopt idu 
since  1998  of  schedules  for  TMDL 
development.  EPA  anticipates  no 
reduction  in  the  pace  of  TMDLs  being 
developed  even  if  the  luly  2000  rule 
does  not  take  effect. 

Another  aim  of  the  July  2000  rule  was 
to  promote  more  comprehensive  State 
inventories  of  impaired  waters.  Under 
authority  of  the  rules  promulgated  in 
1985  and  1992.  EPA  issued  the  2002 
Integrated  Water  Quality  Monitoring 
and  Assessment  Report  Guidance 
(November  19.  2001)  to  promote  a  more 
integrated  and  comprehensive  system  of 
accounting  for  the  nation's  water  quality 
attainment  status.  The  guidance 
recommends  that  States  submit  an 
"Integrated  Report  "  that  will  satisfy 
CWA  requirements  for  both  section 
305(b)  water  quality  reports  and  section 
303(d)  lists.  The  objectives  of  this 
guidance  are  to  strengthen  State 
monitoring  programs,  encourage  timely 
monitoring  to  support  decision  making, 
increase  numbers  of  waters  monitored, 
and  provide  a  full  accounting  of  all 
waters  and  uses.  The  guidance 
encourages  a  rotating  basin  approach, 
and  strengthened  State  assessment 
methodologies,  and  is  intended  to 
improve  public  confidence  in  water 
quality  assessments  and  303(d)  lists. 
EPA  extended  the  date  for  submission  of 
2002  lists  by  six  months  (66  FR  53044) 
to  allow  States  and  Territories  time  to 
incorporate  some  or  all  of  the 
recommendations  suggested  by  EPA  in 
this  2002  Integrated  Water  Quality 
Monitoring  and  Assessment  Report 
Guidance.  At  this  time,  most  States  and 
Territories  have  submitted  a  2002  report 
which  incorporates  some  or  all  of  the 
elements  of  the  guidance.  In  addition  to 
releasing  the  Integrated  Reporting 
Guidance,  EPA  also  held  five 
stakeholder  meetings  in  2001  and  2002 
to  review  and  comment  on  a  best 
practices  guide  that  EPA  was 
developing  for  States  on  consolidated 
assessment  and  listing  methodologies. 
This  guidance  'Consolidated  Listing 
and  Assessment  Methodology-Toward  a 
Compendium  of  Best  Practices  "  was 
released  in  Julv  2002. 

For  all  the  above  reasons,  the  Agency 
believes  that  it  is  reasonable  to 
withdraw  the  July  2000  rule.  Continuing 
to  evaluate  whether  and  how  to  revise 
the  current  regulations  under  the  April 
30,  2003.  effective  date  deadline  is 
confusing  to  the  States  and  other 
interested  parties,  and 
counterproductive  to  EPAs  own 
continuing  efforts  to  assess  the  future 
direction  and  scope  of  the  TMDL 
Program.  Moreover,  in  light  of  the 
significant  progress  States  have  made  in 
the  past  three  years  in  establishing 


IMULs  uiuUT  tlif  currently  elleclis c 
rules.  EPA  does  not  foresee  any  harm  to 
States'  efforts  to  implement  section 
303(d)  from  withdrawal  of  the  July  2000 
rule  pending  completion  of  EPA's  effort. 
Consequently,  the  Agency  is  proposing 
to  withdraw  the  )uly  2000  rule, 

E.  Request  for  Comment 

EPA  invites  and  will  consider 
comments  received  during  the  30-day 
comment  period  that  address  the    - 
question  of  whether  the  Agency  should 
withdraw  the  July  2000  rule.  EPA  is  not 
requesting  comments  on  the  currently 
effective  rule  at  40  CFR  part  1 30  or 
what,  if  any.  changes  the  Agency  should 
propose  to  the  TMDL  rules  in  effect  at 
40  CFR  part  130.  EPA's  consideration  of 
that  issue  is  continuing  and  when  or  if 
EPA  proposes  changes  to  the  currently- 
effective  TMDL  regulations.  EPA  will 
provide  for  public  comment  in  a 
separate  Federal  Register  notice.  Should 
EPA  ultimately  decide  to  withdraw  the 
luly  2000  rule,  the  effect  of  such  a 
withdrawal  would  be  that  the  TMDL 
Program  would  continue  to  operate 
under  the  rules  promulgated  in  1985.  as 
amended  in  1992.  at  40  CFR  part  130. 
Similarly,  the  revisions  to  the  NPDES 
regulations  at  40  CFR  parts  122-124 
would  not  go  into  effect,  but  under 
section  301(b)(1)(C).  NPDES  permits 
would  still  be  required  to  include  limits 
as  stringent  as  necessarj'  to  meet  water 
quality  standards,  and  under  40  CFR 
122.44(d)  permit  limits  would  continue 
to  be  required  to  derive  from  and 
comply  with  water  quality  standards 
and  be  consistent  with  the  assumptions 
and  requirements  of  wasteload 
allocations  in  an  approved  TMDL. 

II.  Stafutiir\  .ind  hxt-i  iilivt-  Orcit-r 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  (October  4.  1993)).  EPA  must 
determine  whether  the  regulatory  action 
is  'significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action""  as  one 
that  is  likelv  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 


[Aj  Materially  alter  the  budgetary- 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4}  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action."  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Paperwork  Reduction  Act  (PRA) 

This  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  sea. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

C.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulaton'  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions.  For 
purposes  of  assessing  the  impacts  of 
today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
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based  on  SBA  size  standards;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50.000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  After  considering 
the  economic  impacts  of  today's 
proposed  rule  on  small  entities.  I  certify 
that  this  action,  which  would  withdraw 
the  July  2000  rule  that  has  not  taken 
effect,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Like  the  July 
2000  rule,  this  proposed  rule  will  not 
impose  any  requirements  on  small 
entities.  This  action  would  withdraw 
'the  July  2000  rule,  which  has  never 
taken  effect. 

D.  Unfunded  Mandates  Reform  Act 
IUMRAIofl995 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  tribal 
and  local  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
Statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with" Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
writtep  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulator}'  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 


informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Like  the  July  2000  rule,  today's 
proposed  rule,  which  would  withdraw 
the  July  2000  rule  that  has  not  taken 
effect,  contains  no  Federal  mandates 
(under  the  regulatory  provisions  of  title 
II  of  the  UMRA)  for  State,  local,  or  tribal 
governments  or  the  private  sector.  The 
proposed  rule  imposes  no  enforceable 
duty  on  any  State,  local  or  tribal 
government  or  the  private  sector.  Thus, 
today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA.  For  the  same  reason,  EPA  has 
also  determined  that  this  rule  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  This  action  does  not 
impose  any  requirement  on  any  entity. 
There  are  no  costs  associated  with  this 
action.  Therefore,  today's  rule  is  not 
subject  to  the  requirements  of  section 
203  of  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposal  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  as  specified  in 
executive  Order  13132.  It  proposes  to 
withdraw  the  July  2000  rule,  which  has 
never  taken  effect.  Thus.  Executive 
Order  13132  does  not  apply  to  this  rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  pohcy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments  "  (65  FR 


67249.  November  b.  zuuuj.  requires  in'A 
to  develop  an  accountable  process  to 
ensure  '"meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory'  policies  that  have  tribal 
implications."  "'Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  'substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
It  proposes  to  withdraw  the  July  2000 
rule,  which  has  never  taken  effect.  Thus. 
Executive  Order  13175  does  not  apply 
to  this  rule. 

In  the  spirit  of  Executive  Order  13175. 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  tribal  governments.  EPA 
specifically  solicits  additional  comment 
on  this  proposed  rule  from  tribal 
officials. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that; 
(1)  Is  determined  to  be  "economically 
significant  "  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulators'  action  meets  both  criteria. 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 
This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866. 

H.  Executive  Order  13211:  Energy 
Effects 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211.  'Actions  Concerning  Regulations 
that  Significantly  Affect  Energy  Supply. 
Distribution,  or  Use".  (66  FR  28355; 
May  22,  2001)  because  it  is  not  a  likely 
to  have  a  significant  adverse  effect  on 
the  supply,  distribution,  or  use  of 
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withdraw  the  July  2000  rule  which  has 
never  taken  effect.  We  have  concluded 
that  this  rule  is  not  likely  to  have  any 
adverse  energy  effects. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  199.S  ("NTTAA").  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 

I  oiisonsus  standards  in  its  regulatory 

II  tivities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB 
explanati(ms  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  does  not 
impose  any  technical  standards. 
Therefore,  EPA  is  not  considering  the 
use  of  any  voluntary  consensus 
standards. 

!  is!  .)!  Suh|.-i  Is 
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Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  122 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements,  Water 
pollution  control. 

40  CFR  Part  123 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information.  Air 
pollution  control.  Hazardous  waste. 
Indians-lands,  Intergovernmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control. 

40  CFR  Part  124 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous  waste. 
Indians-lands.  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control.  Water  supply. 

40  CFR  Part  130 

Environmental  protection.  Grant 
programs — environmental  protection, 
Indians — lands,  Intergovernmental 
relations.  Reporting  and  recordkeeping 


requin'mt'iit.s,  U.iti-r  pollution  control. 
Water  supply 

Dated:  Decemtier  20.  2002. 
Christine  T.  Whitman. 
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Fur  llie  reasons,  stated  in  the 
preamble.  EPA  proposes: 

1.  To  withdraw  the  amendments  to  40 
CFR  part  9,  122.  123,  124  and  130 
published  July  13.  2000  (65  FR  43586). 

a.  The  authority  citation  for  part  130 
continues  to  read  as  follows: 

Aulhorily:  33  U.S.C.  1251  et  seq. 

•  •  •  •  • 

|KR  I3(M  .  02-32582  Filed  12-2&-02:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(NC102-20(Hi)4in>    FRL     7425-1] 

Approval  and  Promulgation  of 
implementation  Plans  North  Carolina 
Approval  of  Revisions  to 
Miscellaneous  Regulations  Within  the 
North  Carolina  State  Implementation 
Plan 

A  .f  NCY:  Environmental  Protection 
Agriicy  (EPA). 
ACTION-  Proposed  rule. 

summary;  On  August  7.  2002.  the  North 
Carolina  Department  of  Environment 
and  Natural  Resources  submitted 
revisions  to  the  North  Carolina  State 
Implementation  Plan  (SIP).  North 
Carolina  is  adopting  rule  15A  NCAC  2D 
.0542.  Control  of  Particulate  Emissions 
from  Cotton  Ginning  Operations.  In 
addition.  North  Carolina  is  amending 
rules  15A  NCAC  2D  .0504.  Particulates 
from  Wood  Burning  Indirect  Heat 
Exchangers.  .0927.  Bulk  Gasoline 
Terminals.  .0932,  Gasoline  Truck  Tanks 
and  Vapor  Collection  Systems  and  15A 
NCAC  2Q  .0102.  Activities  Exempt 
From  Permitting  Requirements  and 
.0104.  Where  to  Obtain  and  File  Permit 
Applications.  In  the  Final  Rules  section 
of  this  Federal  Register,  the  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
significant,  material,  and  adverse 
comments  arc  received  in  response  to 
this  rule,  no  further  activity  is 
contemplated.  If  EPA  receives  adverse 


comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule. 

The  EPA  will  not  institute  a  second 
comment  period  on  this  document.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  January  27,  2003. 
ADDRESSES   .Ml  comments  should  be 
rtiiiU.'.-.s,  ,i  ;.):  Randy  Terry  at  the  EPA, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW..  Atlanta.  Georgia 
30303-8960. 

Copies  of  the  State  submittal(s)  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch.  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960.  Randy  Terry,  404/562- 
9032. 

North  Carolina  Department  of 
Environment.  Health,  and  Natural 
Resourc:es.  North  Salisbury  Street. 
R.il.'ii'h    North  C.irolina  27R04 
TiDR  FURTHER  INFORMATION  CONTACT 

K.iiuiv  l;  '   ■•-;     ■        n).i2. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Rules  section  of  this  Federal  Register. 

Dated:  October  31.  2002. 
A.  Stanley  Meiburg. 

Acting  Rfjiionai  Administrator.  Region  4. 
|FK  Do(    02-32138  Filed  12-2(i-02;  8:45  ami 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  52 

INC  9J    NO    101    200122b,  FRL    7402-7] 

Approval  and  Promulgation  of 
Implementation  Plans  North  Carolina 
Approval  of  Revisions  to  the  North 
Carolina  State  Implementation  Plan: 
Transportation  Conformity  and 
Interagency  Memorandum  of 
Agreements 

agency;  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  is  proposing  to 
approve  a  revision  to  the  North  Carolina 
State  Implementation  Plan  (SIP)  that 
contains  the  transportation  conformity 
rule  pursuant  to  the  Clean  Air  Act  as 
amended  in  1990  (Act).  The 
transportation  conformity  rule  assures 
that  projected  emissions  from 
transportation  plans,  improvement 
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programs  and  projects,  in  air  quality 
nonattainment  or  maintenance  areas 
stay  within  the  motor  vehicle  emissions 
ceiling  contained  in  the  SIP.  The 
transportation  conformity  SIP  revision 
enables  the  State  to  implement  and 
enforce  the  Federal  transportation 
conformity  requirements  at  the  state 
level  per  regulations  for  Conformity  to 
State  or  Federal  Implementation  Plans 
of  Transportation  Plans.  Programs,  and 
Projects  Developed.  Funded  or 
Approved  Under  Title  23  U.S.C.  of  the 
Federal  Transit  Laws.  This  EPA 
approval  action  streamlines  the 
conformity  process  to  allow  direct 
consultation  among  agencies  at  the  local 
level. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  North  Carolina  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
significant,  material,  and  adverse 
comments  are  received  in  response  to 
this  rule,  no  further  activity  is 
contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  document.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  January  27.  2003. 

ADDRESSES:  All  comments  should  be 
adiiii  ssi(i  to:  Kelly  Sheckler  at  the  EPA, 
Region  4  Air  Planning  Branch.  61 
Forsyth  Street.  SW.,  Atlanta,  Georgia 
30303. 

Copies  of  the  State  submittal(s)  arc 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsvth  Street,  SW.,  Atlanta,  Georgia 
30303-8960.  Kelly  Sheckler,  404/562- 
9042. 


North  Carolina  Department  of 
Environment  and  Natural  Resources, 
512  North  Salisbury  Street,  Raleigh, 
North  Carolina  27604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Sheckler  at  404/562-9042,  e-mail: 
Sheckler.Kellx'Uepa  sov 

SUPPLEMENTARY  INFORMATION:  For 
additional  inlormation  see  the  direct 
final  rule  which  is  published  in  the 
Rules  Section  of  this  Federal  Register. 

Dated:  October  21.  2002. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 
|FR  Doc.  02-32548  Filed  12-26-02:  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Pan  540 

[Docket  No  02-15] 

Passenger  Vessel  Financial 
Responsibility 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice  of  proposed  rulemaking; 
extension  of  comment  period. 

SUMMARY:  Upon  consideration  of  several 
requests,  the  Commission  has 
determined  to  extend  the  comment 
period  in  this  matter. 
DATES:  Comments  are  now  due  on  April 
8,  2003. 

ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to:  Bryant 
L.  VanBrakle.  Secretary.  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW..  Room  1046. 
Washington.  DC  20573-0001.  E-mail: 
spcret(ir\'<Sfmr  eov. 

FOR  FURTHER  INFORMATION  CONTACT; 

Sandra  L.  Kusumoto.  Director.  Bureau  of 
Consumer  Complaints  and  Licensing; 
Federal  Maritime  Commission.  202- 
523-5787;  E-mail  sandmk@fmc.gov. 

or 

Ronald  D.  Murphy,  Commission  Dispute 
Resolution  Specialist  And  Deputy 
Director,  Bureau  of  Consumer 
Complaints  and  Licensing;  (202)  523- 
5787;  E-mail:  ronaldm@fmc.gov. 


or 

David  R.  Miles.  Acting  General  Counsel, 
(202)  523-5740;  E-mail: 
davidm@fmc.gov:  Federal  Maritime 
Commission,  800  North  Capitol 
Street,  NW.,  Washington,  DC  20573- 
0001 
So^pplEmen"^ap>  iNCC'CMA^iON:  The 
Commission  by  .\ulice  ul  Proposed 
Rulemaking  published  October  31, 
2002.  67  FR  66352.  proposed 
amendments  to  its  passenger  vessel 
regulations  at  46  CFR  part  540  that 
would  eliminate  the  current  ceiling  on 
required  performance  coverage;  adjust 
the  amount  of  coverage  required  by 
providing  for  consideration  of  the 
obligations  of  credit  card  issuers; 
provide  for  the  use  of  Alternative 
Dispute  Resolution  ('ADR'),  including 
the  Commission's  ADR  program,  in 
resolving  passenger  performance  claims; 
revise  the  application  form;  and  make  a 
number  of  technical  adjustments  to  the 
performance  and  casualty  rules. 
Royal  Caribbean  Cruises.  Ltd.; 
Norwegian  Cruise  Line;  the  Travel 
Industry'  Association  of  America;  the 
Florida  Ports  Council;  Crystal  Cruises; 
the  Port  of  San  Diego  Unified  Port 
District;  Cruise  the  West  and  its 
Members;  Congressmen  Don  Young. 
Chairman  and  James  L.  Oberstar. 
Ranking  Democratic  Member,  of  the 
Committee  on  Transportation  and 
Infrastructure  of  the  U.S.  House  of 
Representatives;  and  Disney  Cruise  Line 
are  seeking  an  extension  of  time,  up  to 
90  days  beyond  the  current  due  date  of 
January  8.  2003,  to  file  comments.  In 
support  of  this  request,  they  argue,  inter 
alia,  that  an  extension  would  give  the 
industry'  time  to  adequately  evaluate  the 
NPRM  and  to  obtain  the  cost  data  the 
Commission  encouraged  commenters  to 
submit.  In  anticipation  of  receiving  cost 
and  other  data  relevant  to  this  NPRM. 
the  Commission  has  determined  to  grant 
the  parties  request  and  is  extending  the 
comment  period  to  April  8.  2003. 

By  the  Commission. 
Bryant  L.  VanBrakle. 
Secretan: 
[FR  Doc.  02-32645  Filed  12-26-02:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeannq  in  this 
section 


DEPARTMENT  OF  AGRICUL  fURE 

Fores!  Service 

John  Day/Snake  Resource  Advisorv 
Council,  Hells  Canyon  Subgroup 

agency:  Forest  Service,  USDA. 
action:  Notice  of  meeting. 


,1  vmary:  The  Hulls  Canyon  subgroup  of 
tin:  )unn  Day/Snako  Resource  Advisory 
C^ouncil  will  meet  on  January  30-3 1, 
2003  at  the  Presbyterian  Church  on  4th 
and  Washington.  Baker  City.  OR  97814. 
Th(!  meeting  will  begin  at  10  a.m.  and 
continue  until  5  p.m,  the  first  day  and 
day  2  will  begin  at  8  a.m.  and  will  end 
at  2  p.m.  Public  comment  will  be  heard 
on  lanuarv  30,  :'"'''  '*  1  p  m 
FOR  FURTHER  INFOHMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Kendall  Clark,  Area  Ranger,  USDA. 
Hells  Canyon  National  Recreation  area, 
88401  Highway  82.  Enterprise.  OR 
97828,  541-426-5501. 

Dated:  December  19.  2002, 
Karyn  L.  Wood, 

Ft)ri:st  Supunisor. 

jFR  Do* .  02-.32»i72  Filed  12-26-02;  8:45  ami 
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DEPARTf^ENT  OF  AGRICULTURE 

Natural  Resources  Coffservation 
Service 

Information  Collection    Paperwork 
Reduction  Act  of  1995 

Ac.eNCY:  Natural  Resources 
uniisi-rvation  Service  (NRCS). 
ACTION:  Notice  to  reinstate  a  previously 
approved  information  collection  for 
review  and  comment. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Natural  Resources 
(Conservation  Service's  intention  to 
reinstate  a  previously  approved 
information  collection.  The  collected 


information  will  help  the  Natural 
Resources  Conservation  Ser\'ice  match 
the  skills  of  individuals  applying  for 
volunteer  work  who  will  further  fhe 
agency's  mission.  Information  will  be 
collected  from  potential  volunteers  who 
are  14  years  of  age  or  older. 

EFFECTIVE  DATES:  Comments  will  be 
received  for  a  60-day  period 
commencing  with  the  date  of  this 

putilif  ,ilii  in 

FOR  FURTHER  INFORMATION,  CONTACT: 

Michele  Eginoire.  National  Volunteer 
Coordinator:  fax  (515)  289-1227; 
telephone:  (515)  289-0325,  extension 
29;  e-mail:  eginoirff@swcs.org. 

SUPPLEMENTARY  INFORMATION:  Collection 
of  this  inlormation  is  nect;ssarv  to 
document  service  of  volunteers  as 
required  by  FPM  Supplement  296-33, 
Subchapter  3.  Agencies  are  authorized 
to  recruit,  train,  and  accept,  with  regard 
to  civil  service  classification  laws,  rules 
or  regulations,  the  services  of 
individuals  to  serve  without 
compensation.  Volunteers  may  assist  in 
any  agency  program/project,  and  may 
perform  any  activities  which  agency 
employees  are  allowed  to  do.  Volunteers 
must  be  at  least  14  years  of  age. 

Persons  interested  in  volunteering 
will  have  to  write,  call,  e-mail,  or  visit 
a  Natural  Resources  Conservation 
Service  Office.  The  forms  will  be 
available  electronically,  and  can  be 
compl \  •-''"  •'■■■■■■  ."' 

DESCRIPTION  OF  INFORMATION  COLLECTION. 
The  NRCS-PERS-002,  Volunteer 
Interest  and  Placement  Summary,  is  an 
optional  form  that  assists  the  volunteer 
supervisor  in  placing  the  volunteer  in  a 
position  that  will  benefit  both  the 
agency  and  the  volunteer.  The  form  is 
placed  in  a  volunteer  case  file,  and  will 
be  destroyed  three  years  after  the 
volunteer  has  completed  service.  In  the 
event  that  the  volunteer  is  injured,  the 
case  file  will  be  transferred  to  the 
Official  Personnel  Folder. 

Signed  in  Washington.  DC,  on  December 
18.  2002. 

Bruce  I.  Knight, 

Chief.  Natural  Hesources  Consen-ation 

.SeA'/re. 

jKR  D.)(  .  02-:t2fi71  Filed  12-26-02;  8:4.=i  am) 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Housing  Service 


Notice  of  Timeframe  for  Section  514 
Farm  Labor  Housing  Loans  and 
Section  516  Farm  Labor  Housing 
Grants  for  Otf-Farm  Housing  for  Fiscal 
Year  2003 

AGENCY:  Rural  Housing  Service,  USDA. 

AC^ON   Notice. 

SUMMARY:  This  Notice  announces  the 
tuiielrame  to  submit  applications  for 
section  514  Farm  Labor  Housing  loan 
funds  and  section  516  Farm  Labor 
Housing  grant  hinds  for  new 
construction  and  acquisition  and 
rehabilitation  of  off-farm  units  for 
farmworker  households. 

Applications  may  also  include 
requests  for  section  521  rental  assistance 
(RA)  and  operating  assistance  for 
migrant  units.  This  document  describes 
the  method  used  to  distribute  funds,  the 
application  process,  and  submission 
requirements.  We  are  publishing  this 
Notice  prior  to  passage  of  a  final 
appropriations  act  to  give  applicants  the 
maximum  amount  of  time  possible  to 
complete  their  applications,  and  to 
provide  the  Agenci?  sufficient  time  to 
process  the  selected  applic;ations  within 
the  current  fiscal  year.  Applications  for 
Fiscal  Year  (FY)  2003  will  only  be 
accepted  through  the  date  and  time 
listed  in  this  notice.  A  Notice  of 
Funding  Availability  (NOFA) 
announcing  the  level  of  funding  for  the 
program  will  be  published  upon  passage 
(if  a  final  appropriations  act  in 
accordance  with  42  U.S.C.  1490p  and  7 
CFR  1944,170.  Because  the  Agency's 
appropriations  act  has  not  been  passed, 
the  Agency  cannot  make  funding 
commitments.  Expenses  incurred  in 
developing  applications  will  be  at  the 
applicant's  risk. 

DATES:  The  closing  deadline  for  receipt 
of  all  applications  in  response  to  this 
Notice  is  5  p.m.,  local  time  for  each 
Rural  Development  State  Office  on 
March  27,  2003.  The  application  closing 
deadline  is  firm  as  to  date  and  hour. 
RHS  will  not  consider  any  application 
that  is  received  after  the  closing 
deadline.  Applicants  intending  to  mail 
applications  must  provide  sufficient 
time  to  permit  delivery  on  or  before  the 
closing  deadline  date  and  time. 
Acceptance  by  a  post  office  or  private 
mailer  does  not  constitute  delivery. 
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Facsimile  iFAXj  and  postage  due 
applications  will  not  be  accepted. 
ADDRESSES:  .\pphcants  wishing  to  apply 
for  assistance  must  contact  the  Rural 
Development  State  Office  serving  the 
place  in  which  they  desire  to  locate  off- 
farm  labor  housing  to  receive  further 
information  and  copies  of  the 
application  package.  Rural  Development 
will  date  and  time  stamp  incoming 
applications  to  evidence  timely  receipt, 
and,  upon  request,  will  provide  the 
applicant  with  a  written 
acknowledgment  of  receipt.  A  listing  of 
Rural  Development  State  Offices,  their 
addresses,  telephone  numbers,  and 
person  to  contact  follows: 

Note:  Telephone  numbers  listed  are  not 
toll-free. 

Alabama  State  Office,  Suite  601, 
Sterling  Center,  4121  Carmichael 
Road,  Montgomery.  AL  36106-3683 
(334)  279-3455,  TDD  (334)  279-3495, 
James  B.  Harris 

Alaska  State  Office.  800  West  Evergreen. 
Suite  201,  Palmer.  AK  99645,  (907) 
761-7740,  TDD  (1-907-786-7786 
Deborah  Davis 

Arizona  State  Office.  Phoenix  Corporate 
Center,  3003  N.  Central  Ave..  Suite 
900,  Phoenix,  AZ  85012-2906.  (602) 
280-8706.  TDD  (602)  280-8770, 
Johnna  Vargas 

Arkansas  State  Office.  700  W.  Capitol 
Ave.,  Rm.  3416.  Little  Rock.  AR 
72201-3225.  (501)  301-3250,  TDD 
(501)  301-3063,  Clinton  King 

California  State  Office,  430  G  Street. 
#4169,  Davis.  CA  95616-4169.  (530) 
792-5830.  TDD  (530)  792-5848.  Jeff 
Deiss 

Colorado  State  Office.  655  Parfet  Street, 
Room  ElOO,  Lakewood,  CO  80215. 
(720)  544-2923,  TDD  (720)  544-2976, 
Mary  Summerfield 

Connecticut:  Served  by  Massachusetts 
State  Office 

Delaware  &  Maryland  State  Office.  4607 
South  Dupont  Highway,  PO  Box  400, 
Camden,  DE  19934-9998,  (302)  697- 
4353,  TDD  (302)  697-^303,  Pat  Baker 

Florida  &  Virgin  Islands  State  Office, 
4440  NW..  25th  Place,  Gainesville,  FL 
32606-6563,  (352)  338-3465,  TDD 
(352)  338-3499,  Joseph  P.  Fritz 

Georgia  State  Office.  Stephens  Federal 
Building,  355  E.  Hancock  Avenue, 
Athens,  GA  30601-2768.  (706)  546- 
2164,  TDD  (706)  546-2034,  Wayne 
Rogers 

Guam:  Served  by  Hawaii  State  Office 

Hawaii  State  Office,  (Services  all 
Hawaii,  American  Samoa  and 
Western  Pacific),  Room  311.  Federal 
Building.  154  Waianuenue  Avenue, 
Hilo,  HI  96720,  (808)  933-8309,  TDD 
(808)  933-8321.  Thao  Khamoui 


Idaho  State  Office.  Suite  Al.  9173  West 

Barnes  Dr..  Boise.  ID  83709.  (208) 

378-5628,  TDD  (208)  378-5644, 

LaDonn  McEUigott 
Illinois  State  Office,  2118  W.  Park  Court. 

Suite  A.  Champaign.  IL  61821-2986. 

(217)  403-6222,  TDD  (217)  403-6240, 

Barry  L.  Ramsey 
Indiana  State  Office.  5975  Lakeside 

Boulevard.  Indianapolis,  IN  46278. 

(317)  290-3100  (ext.  423).  TDD  (317) 

290-3343,  John  Young 
Iowa  State  Office.  210  Walnut  Street 

Room  873,  Des  Moines,  lA  50309, 

(515)  284-4666.  TDD  (515)  284-4858. 

Julie  Sleeper 
Kansas  State  Office.  1303  SW  First 

American  Place,  Suite  100.  Topeka, 

KS  66604-4040,  (785)  271-2721.  TDD 

(785)  271-2767,  Virginia  M. 

Hammersmith 
Kentucky  State  Office,  771  Corporate 

Drive,  Suite  200,  Lexington,  KY 

40503,  (859)  224-7325,  TDD  (859) 

224-7422.  Paul  Higgins 
Louisiana  State  Office,  3727 

Government  Street,  Alexandria.  LA 

71302.  (318)  473-7962,  TDD  (318) 

473-7655,  'Yvonne  R.  Emerson 
Maine  State  Office,  967  Illinois  Ave., 

Suite  4,  PO  Box  405,  Bangor.  ME 

04402-0405.  (207)  990-9110.  TDD 

(207)  942-7331,  Michael  Grondin 
Maryland:  Ser\'ed  by  Delaware  State 

Office 
Massachusetts,  Connecticut,  &  Rhode 

Island  State  Office,  451  West  Street, 

Amherst.  MA  01002.  (413)  253-4333. 

TDD  (413)  253-4590.  Donald  Colburn 
Michigan  State  Office.  3001  Coolidge 

Road,  Suite  200,  East  Lansing.  MI 

48823.  (517)  324-5192.  TDD  (517) 

337-6795.  Philip  Wolak 
Minnesota  State  Office.  375  Jackson 

Street  Building,  Suite  410,  St.  Paul. 

MN  55101.  (651)  602-7804,  TDD  (651) 

602-7830,  Joyce  Vondal 
Mississippi  State  Office,  Federal 

Building,  Suite  831,  100  W.  Capitol 

Street.  Jackson.  MS  39269,  (601)  965- 

4325,  TDD  (601)  965-5850,  Darnella 

Smith-Murray 
Missouri  State  Office,  601  Business 

Loop  70  West.  Parkade  Center,  Suite 

235,  Columbia,  MO  65203.  (573)  876- 

0990.  TDD  (573)  876-9480,  Becky 

Eftink 
Montana  State  Office,  Unit  1,  Suite  B. 

900  Technology  Blvd.,  Bozeman.  MT 

59715,  (406)  585-2552,  TDD  (406) 

585-2562,  Al  Lazarewicz 
Nebraska  State  Office.  Federal  Building. 

room  152,  100  Centennial  Mall  N, 

Lincoln,  NE  68508,  (402)  437-5594. 

TDD  (402)  437-5093.  Phil  Willnerd 
Nevada  State  Office,  1390  South  Currj' 

Street.  Carson  City.  NV  89703-9910. 

(775)  887-1222  (ext.  25),  TDD  (775) 

885-0633,  Angilla  Denton 


New  Hampshire  State  Office,  Concord 
Center,  Suite  218,  Box  317, 10  Fern- 
Street,  Concord.  NH  03301-5004, 
(603)  223-6046,  TDD  (603)  229-0536. 
Jim  Fowler 

New  Jersey  State  Office,  Tarnsfield 
Plaza,  Suite  22,  790  Woodland  Road. 
Mt.  Hollv.  NJ  08060.  (856)  787-7740. 
TDD  (856)  787-7784.  George  Hyatt.  Jr, 

New  Mexico  State  Office.  6200  JeiFferson 
St..  NE.,  Room  255.  Albuquerque.  NM 
87109.  (505)  761^944.  TDD  (505) 
761-4938.  Carmen  N.  Lopez 

New  York  State  Office.  The  Galleries  of 
Syracuse.  441  S.  Salina  Street.  Suite 
357  5th  Floor,  Syracuse.  NY  13202. 
(315)  477-6419.'TDD  (315)  477-6447. 
George  N.  Von  Pless 

North  Carolina  State  Office.  4405  Bland 
Road.  Suite  2120.  Raleigh.  NC  271209. 
(919)  873-2066,  TDD  (919)  873-2003. 
Terry  Strole 

North  Dakota  State  Office.  Federal 
Building.  Room  208.  220  East  Rosser, 
PO  Box  1737,  Bismarck.  ND  58502, 
(701)  530-2049.  TDD  (701)  530-2113, 
Kathy  Lake 

Ohio  State  Office.  Federal  Building. 
Room  507.  200  North  High  Street, 
Columbus.  OH  43215-2477,  (614) 
255-2418.  TDD  (614)  255-2554,  . 
Melodie  Taylor-Ward 

Oklahoma  State  Office,  100  USDA.  Suite 
108.  Stillwater.  OK  74074-2654.  (405) 
742-1070,  TDD  (405)  742-1007,  Phil 
Reimers 

Oregon  State  Office,  101  SW  Main.  Suite 
1410.  Portland.  OR  97204-3222.  (503) 
414-3325.  TDD  (503)  414-3387. 
Margo  Donelin 

Pennsylvania  State  Office,  One  Credit 
Union  Place,  Suite  330.  Harrisburg. 
PA  17110-2996.  (717)  237-2281.  TDD 
(717)  237-2261.  Gary  Rothrock 

Puerto  Rico  State  Office.  New  San  Juan 
Office  Bldg..  Room  501.  159  Carlos  E. 
Chardon  Street.  Hato  Rev.  PR  00918- 
5481.  (787)  766-5095  (ext.  254),  TDD 
1-800-274-1572,  Lourdes  Colon 

Rhode  Island:  Ser\'ed  by  Massachusetts 
State  Office 

South  Carolina  State  Office,  Strom 
Thurmond  Federal  Building,  1835 
Assembly  Street,  Room  1007, 
Columbia.  SC  29201.  (803)  253-3432. 
TDD  (803)  765-5697,  Larry  D.  Floyd 

South  Dakota  State  Office,  Federal 
Building,  Room  210.  200  Fourth 
Street.  SW.,  Huron.  SD  57350.  (605) 
352-1135.  TDD  (605)  352-1147,  Roger 
Hazuka 

Tennessee  State  Office.  Suite  300.  3322 
West  End  Avenue,  Nashville,  TN 
37203-1084.  (615)  783-1300,  TDD 
(615)  783-1397,  Larry  Kennedy 

Texas  State  Office,  Federal  Building, 
Suite  102,  101  South  Main.  Temple. 
TX  76501.  (254)  742-9758.  TDD  (254) 
742-9712.  Julie  Hayes 
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Utah  State  Uttici;.  Wallace  t-.  Bennett 
Federal  Building.  125  S.  State  Street. 
Room  4311,  Salt  Lake  City.  UT 
84147-0350,  (801)  524-4324,  TDD 
(801)  524-3309.  Robert  L.  Miiianta 
Vermont  State  Office.  City  Center,  3rd 
Floor.  89  Main  Street,  Montpelier,  VT 
05602,  (802)  828-6028.  TDD  (802) 
223-6365,  Sandra  Mercier 
Virgin  Islands:  Served  bv  Florida  State 

Office 
Virginia  State  Office,  Culpeper  Building. 
Suite  238.  1606  Santa  Rosa  Road, 
Richmond.  VA  23229.  (804)  287- 
1596,  TDD  (804)  287-1753,  CJ 
Michels 
Washington  State  Office.  1011  East 
Main  St.,  Suite  306,  Puyallup,  WA 
98372-6771. (253)  845-9272  X114, 
TDD  (360)  704-7760,  Robert  Lund 
Western  Pacific  Territories:  Served  by 

Hawaii  State  Office 
West  Virginia  State  Office.  Federal 
Building,  75  High  Street,  Room  320, 
Morgantown,  WV  26505-7500,  (304) 
284-4889,  TDD  (304)  284-4836.  Craig 
St.  Clair 
Wisconsin  State  Office,  4949  Kirschling 
Court,  Stevens  Point.  WI  54481,  (715) 
345-7620  (ext.  7145),  TDD  (715)  345- 
7614,  Sherry  Engel 
Wvoming  State  Office,  100  East  B, 
Federal  Building.  Room  1005.  PO  Box 
820.  Casper,  WY  82602,  (307)  261- 
fS315,  TDD  (307)  261-6333,  Jack  Hyde 
FOR  FURTHER  INFORMATION  CONTACT:  For 
gt'iu'i.il  intnrm.iiiiiii.  applicants  may 
contact  Mary  Fox,  Senior  Loan 
Specialist  or  David  Layfield,  Senior 
Loan  Specialist,  of  the  Multi-Family 
Housing  Processing  Division,  Rural 
Housing  Service,  United  States 
Department  of  Agriculture,  Stop  0781, 
1400  Independence  Avenue.  SW.. 
Washington.  DC.  20250-0781,  telephone 
(202) 720-1624  or  (202) 690-0759 
(voice)  (this  is  not  a  toll  free  number)  or 
(800)  877-8339  (TDD-Federal 
Infiiriii.itinii  Ki'iay  Service). 
SUPPLEMENTARY  INFORMATION: 

I'rograms  Atletted 

The  Farm  Labor  Housing  Program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  Number  10.405,  Farm 
Labor  Housing  Loans  and  Grants.  Rental 
Assistance  is  listed  in  the  Catalog  under 
Number  10.427,  Rural  Rental  Assistance 
Payments. 

Detinitioris 

Farm  Labor.  Farm  labor  includes 
services  in  connection  with  cultivating 
the  soil,  raising  or  harvesting  any 
agriculture  or  aquaculture  commodity; 
or  in  catching,  netting,  handling, 
planting,  drying,  packing,  grading, 
storing,  or  prest"r\  iiit;  in  its 


uiimanulaciurcd  stale  any  agriculture  or 
aquaculture  commodity:  or  delivering  to 
storage,  market,  or  a  carrier  for 
transportation  to  market  or  to  process 
any  agricultural  or  aquacultural 
commodity. 

Migrant  Agricultural  Laborers. 
Agricultural  laborers  and  family 
dependents  who  establish  a  temporary 
residence  while  performing  agriculture 
work  at  one  or  more  locations  away 
from  the  place  they  call  home  or  home 
base.  (This  does  not  include  day-haul 
agricultural  workers  whose  travels  are 
limited  to  work  areas  within  one  day  of 
their  work  locations.) 

Off-Farm  Labor  Housing.  Housing  for 
farm  laborers  regardless  of  the  farm 
where  they  work. 

Operating  Assistance.  Assistance 
toward  the  cost  of  operating  off-farm 
migrant  farmworker  projects  financed 
under  sections  514  or  516  of  the 
Housing  Act  of  1949.  Projects  that 
receive  operating  assistance  may  not 
receive  tenant-specific  rental  assistance 
(RA). 

Discussion  of  Notice 

/.  Authority  and  Distribution 
Methodology 

A.  Authority 

The  Farm  Labor  Housing  program  is 
authorized  by  the  Housing  Act  of  1949: 
Section  514  (42  U.S.C.  1484)  for  loans 
and  section  516  (42  U.S.C.  1486)  for 
grants.  Tenant  subsidies  (rental 
assistance  (RA))  and  operating 
assistance  for  migrant  projects  are 
available  through  section  521  (42  U.S.C. 
1490a).  Sections  514  and  516  provide 
RHS  the  authority  to  make  loans  and 
grants  for  financing  off-farm  housing  to 
broad-based  nonprofit  organizations, 
nonprofit  organizations  of  farmworkers, 
federally  recognized  Indian  tribes, 
agencies  or  political  subdivisions  of 
State  or  local  government,  public 
agencies  (such  as  local  housing 
authorities)  and  with  section  514  loans 
to  nonprofit  limited  partnerships  in 
which  the  presence  and  extent  of 
leveraged  assistance,  including  donated 
land,  for  the  units  that  will  serve 
program-eligible  general  partner  is  a 
nonprofit  entity 

B.  Distribution  Methodology 

Because  RHS  has  the  ability  to  adjust 
loan  and  grant  levels,  final  loan  and 
grant  levels  will  fluctuate.  The  actual 
funds  available  for  fiscal  year  (FY)  2003 
for  off-farm  housing  will  be  published  at 
a  later  date  in  a  subsequent  Notice. 

C.  Section  514  and  Section  516  Funds 

Section  514  loan  funds  and  section 
516  grant  funds  will  hr  distrihnfod  to 


States  based  on  a  national  competition, 
as  follows: 

1.  States  will  accept,  review,  and 
score  requests  in  accordance  with  7  CFR 
part  1944,  subpart  D.  The  scoring  factors 
are: 

(a)  tenants,  calculated  as  a  percentage 
of  the  RHS  total  development  cost 
(TDC).  RHS  TDC  excludes  non-RHS 
eligible  costs  such  as  a  developer's  fee. 
Leveraged  assistance  includes,  but  is  not 
limited  to,  funds  for  hard  construction 
costs,  section  8  or  other  non-RHS  tenant 
subsidies,  and  state  or  federal  funds.  A 
minimum  often  percent  leveraged 
assistance  is  required  to  earn  points; 
however,  if  the  total  percentage  of 
leveraged  assistance  is  less  than  ten 
percent  and  the  proposal  includes 
donated  land,  two  points  will  be 
awarded  for  the  donated  land.  Points 
will  be  awarded  in  accordance  with  the 
following  table.  (0  to  20  points) 


Percentage 


75  or  more 

60-74  

50-59  

40-49  

30-39 

20-29  

10-19  

0-9  

Donated  land  in  proposals  with 
less  than  ten  percent  total  le- 
veraged assistance    


Points 


20 

18 

16 

12 

10 

8 

5 

0 


(b)  Seasonal,  temporary,  migrant 
housing.  (5  points  for  up  to  and 
including  50  percent  of  the  units:  10 
points  for  51  percent  or  more.) 

(c)  The  selection  criteria  contained  in 
7  CFR  1944,  subpart  D  includes  one 
optional  criteria  set  by  the  National 
Office.  The  National  Office  initiative 
will  be  used  in  the  selection  criteria  as 
follows: 

Up  to  10  Points  will  be  awarded  based 
on  the  presence  of  and  extent  to  which 
a  tenant  services  plan  exists  that  clearly 
outlines  services  that  will  be  provided 
to  the  residents  of  the  proposed  project. 
These  services  mav  include  but  are  not 
limited  to:  transpnrtation  related 
services,  on-site  English  as  a  Second 
Language  (ESL)  classes,  move-in  funds, 
emergency  assistance  funds, 
homeownership  counseling,  food 
pantries,  after  school  tutoring,  and 
computer  learning  centers  Two  points 
will  be  awarded  for  eat  h  resident 
service  iru  ludfd  in  the  tenant  services 
plan  up  ti)  a  ni.ixunum  tif  10  pmnls 
Plans  must  detail  huw  the  servK  es  are 
to  be  administered,  whd  will  administer 
them,  and  where  they  will  be 
administered.  All  tenant  service  plans 
must  include  letters  of  intent  that 
clearlv  state  the  service  th.it  will  be 
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provided  at  the  project  for  the  benefit  of 
the  residents  from  any  party 
administering  each  service,  including 
the  applicant.  (0  to  10  points) 

2.  States  will  conduct  preliminary- 
eligibility  review,  score  applications, 
and  forward  to  the  National  Office. 

3.  The  National  Office  will  rank  all 
requests  nationwide  and  distribute 
funds  to  States  in  rank  order,  within 
funding  and  RA  limits.  If  insufficient 
funds  or  RA  remain  for  the  next  ranked 
proposal,  the  Agency  will  select  the 
next  ranked  proposal  that  falls  within 
the  remaining  levels  In  the  event  there 
are  multiple  preapplications  in  either 
category,  one  preapplication  from  each 
State  (the  highest  State-ranked)  will 
compete  by  computer-based  random 
lottery.  If  necessary,  the  process  will  be 
completed  until  all  same-pointed 
preapplications  are  selected  or  funds  are 
exhausted. 

//.  Funding  Limits 

A.  Individual  requests  may  not  exceed 
$3  million  (total  loan  and  grant). 

B.  No  State  may  receive  more  than  30 
percent  of  the  total  available  funds 
unless  an  exception  is  granted  from  the 
Administrator. 

C.  Rental  Assistance  and  Operating 
Assistance  will  be  held  in  the  National 
office  for  use  with  section  514  loans  and 
section  516  grants  and  will  be  awarded 
based  on  each  projects  financial 
structure  and  need. 

///.  Application  Process 

All  applications  for  sections  514  and 
516  funds  must  be  filed  with  the 
appropriate  Rural  Development  State 
office  and  must  meet  the  requirements 
of  7  CFR  part  1944.  subpart  D.  and 
section  IV  of  this  Notice.  Incomplete 
applications  will  not  be  reviewed  and 
will  be  returned  to  the  applicant.  No 
application  will  be  accepted  after  5 
p.m.,  local  time,  on  March  27,  2003 
unless  date  and  time  is  extended  bv 
another  Notice  published  in  the  Federal 
Register 

IV.  Application  Submission 
Requirements 

A.  Each  application  shall  include  all 
of  the  information,  materials,  forms  and 
exhibits  required  by  7  CFR  part  1944, 
subpart  D.  as  well  as  comply  v\  ith  the 
provisions  of  this  Notice.  Applicants  are 
encouraged,  but  not  required,  to  include 
a  check  list  and  to  have  their 
applications  indexed  and  tabbed  to 
facilitate  the  review  process.  The  Rural 
Development  State  Office  will  base  its 
determination  of  completeness  of  the 
application  and  the  eligibility  of  each 
applicant  on  the  information  provided 
in  the  application. 


B  Applicants  are  advised  to  contact 
the  Rural  Development  State  Office 
serving  the  place  in  which  they  desire 
to  submit  an  application  for  application 
information. 

Dated:  December  20.  2002. 
James  E.  Selmon,  III, 
Associate  Administrator.  Rural  Housing 
Service. 
IFR  Doc.  02-32760  Filed  12-26-02;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Timeframe  To  Submit 
Applications  tor  the  Section  515  Rural 
Rental  Housing  Program  tor  Fiscal 
Year  2003 

AGENCY:  Rural  Housing  Service,  USDA. 
action:  Notice. 

SUMMARY:  This  Notice  announces  the 
timeframe  for  submitting  applications 
for  the  section  515  Rural  Rental  Housing 
Program  for  Fiscal  Year  (FY)  2003.  We 
are  publishing  this  Notice  prior  to 
passage  of  a  final  appropriations  act  to 
give  applicants  the  maximum  amount  of 
time  possible  to  complete  their 
applications,  to  provide  the  Agency 
sufficient  time  to  process  the  selected 
applications  within  the  current  fiscal 
year,  and  in  order  to  comply  with  7  CFR 
1944.231.  Because  the  Agency's 
appropriations  act  has  not  been  passed, 
applicants  are  cautioned  that  the 
Agency  cannot  make  commitments 
based  on  the  anticipated  funding. 
Expenses  incurred  in  developing 
applications  will  be  at  the  applicant's 
risk 

Additional  Application  Information 

Applications  may  be  submitted  for 
section  515  Rural  Rental  Housing  (RRH) 
new  construction  loem  funds  and 
section  521  Rental  Assistance  (RA). 
Section  515  funds  include  the  nonprofit 
set-aside  for  eligible  nonprofit  entities 
and  the  set-aside  for  the  most 
Underser\'ed  Counties  and  Colonias 
(Cranston-Gonzalez  National  Affordable 
Housing  Act).  Section  VI  of  this  Notice 
gives  additional  information  regarding 
the  set-asides. 

DATES:  The  closing  deadline  for  receipt 
of  all  applications,  including  those  for 
the  set-asides,  in  response  to  this  Notice 
is  5  p.m..  local  time  for  each  Rural 
Development  State  Office  on  February 
25,  2003.  The  application  deadline  is 
firm  as  to  date  and  hour.  RHS  will  not 
consider  any  application  that  is  received 
after  the  closing  deadline.  Applicants 
intending  to  mail  applications  must 


provide  sufficient  time  to  permit 
delivery  on  or  before  the  closing 
deadline  date  and  time.  Acceptance  by 
the  United  States  Postal  Service  or 
private  mailer  does  not  constitute 
delivery.  Facsimile  (Fax)  and  postage 
due  applications^vill  not  be  accepted. 
ADDRESSES:  Applicants  wishing  to  apply 
fur  ais.i'.ance  must  contact  the  Rural 
Development  State  Office  serving  the 
place  in  which  they  desire  to  submit  an 
application  for  rural  rental  housing  to 
receive  further  information  and  copies 
of  the  application  package.  Rural 
Development  will  date  and  time  stamp 
incoming  applications  to  evidence 
timely  receipt,  and.  upon  request,  will 
provide  the  applicant  with  a  written 
acknowledgment  of  receipt.  A  listing  of 
Rural  Development  State  offices,  their 
addresses,  telephone  numbers,  and 
person  to  contact  follows: 

Note:  Telephone  numbers  listed  are  not 
toll-free. 

Alabama  State  Office,  Suite  601 , 
Sterling  Centre.  4121  Carmichael 
Road.  Montgomerv.  AL  36106-3683, 
(334) 279-3455.  TOD  (334) 279-3495. 
James  B.  Harris. 

Alaska  State  Office,  800  West  Evergreen. 
Suite  201.  Palmer,  AK  99645,  (907) 
761-7740,  TDD  (907)  761-8905, 
Deborah  Davis. 

Arizona  State  Office,  Phoenix  Corporate 
Center.  3003  N.  Central  Ave.,  Suite 
900,  Phoenix,  AZ  85012-2906,  (602) 
280-8765,  TOD  (602)  280-8706, 
Johima  Vargas. 

Arkansas  State  Office,  700  W.  Capitol 
Ave.,  Room  3416,  Little  Rock,  AR 
72201-3225.  (501)  301-3250,  TDD 
(501)  301-3063,  Cathy  Jones. 

California  State  Office.  430  G  Street, 
#4169,  Davis.  CA  95616-4169,  (530) 
792-5830.  TDD  (530)  792-5848.  Jeff 
ObIss. 

Colorado  State  Office.  655  Parfet  Street, 
Room  El 00,  Lakewood,  CO  80215. 
(72Q)  544-2922.  TDD  (720)  544-2976. 
"Sam"  Mitchell. 

Connecticut  Served  by  Massachusetts 
State  Office 

Delaware  and  Maryland  State  Office. 
4607  South  Dupont  Highway.  P.O. 
Box  400.  Camden.  DE  19934-9998. 
(302) 697-4353,  TOD  (302) 697-4303. 
Pat  Baker. 

Florida  &  Virgin  Islands  State  Office, 
4440  N.W.  25th  Place,  Gainesville,  FL 
32606-6563.  (352)  338-3465,  TDD 
(352)  338-3499.  Joseph  P.  Fritz. 

Georgia  State  Office.  Stephens  Federal 
Building,  355  E.  Hancock  Avenue, 
Athens.  GA  30601-2768,  (706)  546- 
2164,  TDD  (706)  546-2034,  Wayne 
Rogers. 

Guam:  Served  by  Hawaii  State  Office 

Hawaii  State  Office,  (Services  all 
Hawaii,  American  Samoa  and 
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VVestHrii  PdciliLj,  Kuum  311,  Federal 
Building,  154  Waianuenue  Avenue, 
Hilo,  HI  96720,  (808)  933-8309,  TDD 
(808)  933-8321.  Thao  Khamoui. 

Idaho  State  Office,  Suite  Al.  9173  West 
Barnes  Dr.,  Boise.  ID  83709,  (208) 
378-5630,  TDD  (208)  378-5644, 
LaDonn  McEUigott. 

Illinois  State  Office,  2118  West  Park 
Court,  Suite  A.  Champaign,  IL  61821- 
2986,  (217)  403-6222,  TDD  (217)  403- 
6240,  Barry  L.  Ramsey 

Indiana  State  Office,  5975  Lakeside 
Boulevard,  Indianapolis,  IN  46278, 
(317)  290-3100  (ext.  423),  TDD  (317) 
290-3343,  John  Young 

Iowa  State  Office,  210  Walnut  Street, 
Room  873.  Des  Moines,  lA  50309, 
(515)  284-4666,  TDD  (515)  284-4858. 
Julie  Sleeper 

Kansas  State  Office,  1303  SW  First 
American  Place.  Suite  100,  Topeka. 
KS  66604-4040,  (785)  271-2721.  TDD 
(785)  271-2767.  Virginia  M. 
Hammersmith 

Kentucky  State  Office.  771  Corporate 
Drive,  Suite  200,  Lexington,  KY 
40503,  (859)  224-7325,  TDD  (859) 
224-7422,  Paul  Higgins 

Louisiana  State  Office,  3727 
Government  Street,  Alexandria,  LA 
71302,  (318)  473-7962,  TDD  (318) 
473-7655,  Yvonne  R.  Emerson 

Maine  State  Office.  967  Illinois  Ave., 
Suite  4,  PO  Box  405,  Bangor,  ME 
04402-0405.  (207)  990-9110.  TDD 
(207)  942-7331.  Dale  D.  Holmes 

Maryland:  Served  by  Delaware  State 
Office 

Massachusetts,  Connecticut,  &  Rhode 
Island  State  Office,  451  West  Street, 
Amherst,  MA  01002,  (413)  253^333, 
TDD  (413)  253-4590,  Donald  Colburn 

Michigan  State  Office,  3001  Coolidge 
Road,  Suite  200,  East  Lansing,  MI 
48823,  (517)  324-5192,  TDD  (517) 
337-6795,  Philip  Wolak 

Minnesota  State  Office,  375  Jackson 
Street  Building,  Suite  410.  St.  Paul. 
MN  55101-1853.  (651)  602-7804. 
TDD  (651)  602-7830,  Joyce  Vondal 

Mississippi  State  Office,  Federal 
Building.  Suite  831.  100  W.  Capitol 
Street.  Jackson.  MS  39269.  (601)  965- 
4325.  TDD  (601)  965-5850.  Darnella 
Smith-Murray 

Missouri  State  Office.  601  Business 
Loop  70  West.  Parkade  Center.  Suite 
235.  Columbia.  MO  65203.  (573)  876- 
0990,  TDD  (573)  876-9480,  Colleen 
James 

Montana  State  Office,  Unit  1.  Suite  B, 
900  Technology  Blvd.,  Bozeman,  MT 
59715,  (406)  585-2551.  TDD  (406) 
585-2562.  Deborah  Chorlton 

Nebraska  State  Office.  Federal  Building. 
Room  152,  100  Centennial  Mall  N, 
Lincoln,  NE  68508.  (402)  437-5594. 
TDD  (402)  437-5093.  Phil  Willnerd 


Nevada  State  Office.  1390  South  Curry 
Street.  Carson  City.  NV  89703-9910. 
(775)  887-1222  (ext.  25).  TDD  (775) 
885-0633.  Angilla  Denton 

New  Hampshire  State  Office.  Concord 
Center.  Suite  218.  Box  317.  10  Ferry 
Street.  Concord.  NH  03301-5004. 
(603)  223-6046.  TDD  (603)  229-0536. 
Jim  Fowler 

New  Jersey  State  Office.  5th  Floor 
North,  Suite  500.  8000  Midlantic  Dr., 
Mt.  Laurel.  NJ  08054.  (856)  787-7740. 
TDD  (856)  787-7784,  George  Hyatt,  Jr. 

New  Mexico  State  Office,  6200  Jefferson 
St.,  NE,  Room  255.  Albuquerque,  NM 
87109.  (505)  761-4944.  TDD  (505) 
761-4938,  Carmen  N.  Lopez 

New  York  State  Office,  The  Galleries  of 
Syracuse,  441  S.  Salina  Street,  Suite 
357  5th  Floor,  Syracuse,  NY  13202, 
(315)  477-6419,  TDD  (315)  477-6447, 
George  N.  Von  Pless 

North  Carolina  State  Office,  4405  Bland 
Road.  Suite  260.  Raleigh.  NC  27609. 
(919)  873-2066.  TDD  (919)  873-2003. 
Terry  Strole 

North  Dakota  State  Office.  Federal 
Building.  Room  208,  220  East  Rosser, 
PO  Box  1737,  Bismarck.  ND  58502, 
(701)  530-2049,  TDD  (701)  530-2113, 
Kathy  Lake 

Ohio  State  Office,  Federal  Building, 
Room  507,  200  North  High  Street. 
Columbus.  OH  43215-2477.  (614) 
255-2418.  TDD  (614)  255-2554. 
Melodie  Taylor-Ward 

Oklahoma  State  Office.  100  USDA.  Suite 
108.  Stillwater.  OK  74074-2654.  (405) 
742-1070.  TDD  (405)  742-1007, 
Phillip  F.  Reimers 

Oregon  State  Office.  101  SW  Main,  Suite 
1410,  Portland,  OR  97204-3222,  (503) 
414-3325,  TDD  (503)  414-3387,  Bill 
Daniel 

Pennsylvania  State  Office,  One  Credit 
Union  Place,  Suite  330,  Harrisburg, 
PA  17110-2996,  (717)  237-2281,  TDD 
(717)  237-2261,  Gary  Rothrock 

Puerto  Rico  State  Office,  654  Munoz 
Rivera  Avenue,  IBM  Plaza.  Suite  601, 
Hato  Rey.  PR  00918,  (787)  766-5095 
(ext.  249),  TDD  (787)  766-5332. 
Lourdes  Colon 

Rhode  Island:  Served  by  Massachusetts 
State  Office 

South  Carolina  State  Office,  Strom 
Thurmond  Federal  Building,  1835 
Assembly  Street,  Room  1007, 
Columbia,  SC  29201,  (803)  253-3432, 
TDD  (803)  765-5697,  Larry  D.  Floyd 

South  Dakota  State  Office,  Federal 
Building.  Room  210.  200  Fourth 
Street.  SW,  Huron,  SD  57350,  (605) 
352-1135.  TDD  (605)  352-1147,  Roger 
Hazuka 

Tennessee  State  Office.  Suite  300.  3322 
West  End  Avenue.  Nashvile.  TN 
37203-1084.  (615)  783-1375.  TDD 
(615)  783-1397.  G.  Benson  Lasater 


Texas  State  Office,  Federal  Building, 
Suite  102,  101  South  Main,  Temple.  ' 
TX  76501,  (254)  742-9755.  TDD  (254) 
742-9712.  Eugene  G.  Pavlat 

Utah  State  Office.  Wallace  F.  Bennett 
Federal  Huihiint;   125  S.  State  Street. 
Room  4,U  ! .  -Sdlt  I^ke  City.  UT 
84147-0350.  (801)  524^324.  TDD 
(801)  524-  <  iiiM   K.  h.  rt  L.  Milianta 

Vermont  St.iti  ( )Hi  t    i  ;'v  Center,  3rd 
Floor.  «'*  Mam  mi*.  t    Montpelier.  VT 
05602,  (802)  828-6028.  TDD  (802) 
223-6365,  Sandra  Mercier 

Virgin  Islands:  Served  by  Florida  State 
Office 

Virginia  State  Office,  Culpeper  Building, 
Suite  238,  1606  Santa  Rosa  Road. 
Richmond.  VA  23229.  (804)  287- 
1596.  TDD  (804)  287-1753,  CJ 
Michels 

Washington  State  Office.  Puyallup 
Executive  Park.  1011  E.  Main,  Suite 
306,  Puyallup,  WA  98372-6771,  (253) 
845-9272  (ext.  5).  TDD  (253)  845- 
0553,  Robert  Lund 

Western  Pacific  Territories:  Served  by 
Hawaii  State  Office 

West  Virginia  State  Office.  Federal 
Building.  75  High  Street.  Room  320, 
Morgantown.  WV  26505-7500.  (304) 
284-4889.  TDD  (304)  284-4836,  Craig 
St.  Clair 

Wisconsin  State  Office,  4949  Kirschling 
Court,  Stevens  Point.  Wl  54481,  (715) 
345-7615  (ext.  151),  TDD  (715)  345- 
7614,  Sherry  Engel 

Wvoming  State  Office,  100  East  B, 
Federal  Building,  Room  1005,  PO  Box 
820,  Casper.  WY  82602.  (307)  261- 
6315.  TDD  (307)  261-6333.  lack  Hyde 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  applicants  may 
contact  Linda  Armour.  Senior  Loan 
Officer,  Multi-Family  Housing 
Processing  Division.  Rural  Housing 
Service.  United  States  Department  of 
Agriculture.  Stop  0781.  1400 
Independence  Avenue.  SW.. 
Washington.  DC.  20250-0781.  telephone 
(202)  720-1753  (voice)  (this  is  not  a  toll 
free  number)  or  (800)  877-8339  (TDD- 
FfHpral  InfnrmatJDn  R>'!hv  Service). 

SUPPLEMENTARY  INFORMATION: 

Pruj;rams  Affected 

The  Rural  Rental  Housing  program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  Number  10.415,  Rural 
Rental  Housing  Loans.  Rental 
Assistance  is  listed  in  the  Catalog  under 
Number  10.427,  Rural  Rental  Assistance 
Payments. 
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Discussion  of  Notice 

/.  Authority  and  Distribution 
Methodology 

A.  Authority 

Section  515  of  the  Housing  Act  of 
1949  (42  U.S.C.  1485)  provides  RHS 
with  the  authority  to  make  loans  to  any 
individual,  corporation,  association. 
trust,  Indian  tribe,  public  or  private 
nonprofit  organization,  consumer 
cooperative,  or  partnership  to  provide 
rental  or  cooperative  housing  and 
related  facilities  in  rural  areas  for  very- 
low,  low,  or  moderate  income  persons 
or  families,  including  elderly  persons 
and  persons  with  disabilities.  Rental 
assistance  (RA)  is  a  tenant  subsidy  for 
very-low  and  low-income  families 
residing  in  rural  rental  housing  facilities 
with  RHS  financing  and  may  be 
requested  with  applications  for  such 
facilities. 

B.  Distribution  Methodology 

Nine  percent  of  any  appropriation 
will  be  set  aside  for  eligible  nonprofit 
entities  and  five  percent  will  be  set 
aside  for  the  most  Underserved  Counties 
and  Colonias  (Cranston-Gonzalez 
National  Affordable  Housing  Act). 
Additional  information  regarding 
distribution  of  funds  will  be  provided 
when  the  appropriations  act  is  passed. 

C.  Section  515  New  Construction  Funds 

For  fiscal  year  2003.  the 
Administrator  has  determined  that  it 
would  not  be  practical  to  allocate  funds 
to  States  because  of  funding  limitations; 
therefore,  section  515  new  construction 
funds  will  be  distributed  to  States  based 
on  a  National  competition,  as  follows: 

1.  States  will  accept,  review,  score, 
and  rank  requests  in  accordance  with  7 
CFR  part  1944,  subpart  E.  The  scoring 
factors  are: 

(a)  The  presence  and  extent  of 
leveraged  assistance  for  the  units  that 
will  ser\'e  RHS  income-eligible  tenants 
at  basic  rents  comparable  to  those  if 
RHS  provided  full  financing,  computed 
as  a  percentage  of  the  RHS  total 
development  cost  (TDC).  RHS  TDC 
excludes  non-RHS  eligible  costs  such  as 
a  developer's  fee.  The  required 
applicant  contribution  is  not  considered 
leveraged  assistance.  Leveraged 
assistance  includes  loans  and  grants 
from  other  sources,  contributions  from 
the  applicant  above  the  required 
contribution  indicated  by  the  Sources 
and  Uses  Comprehensive  Evaluation 
(available  from  the  Rural  Development 
State  Office)  and  tax  abatements  or  other 
savings  in  operating  costs  provided  that, 
at  the  end  of  the  abatement  period  when 
the  benefit  is  no  longer  available,  the 


basic  rents  are  comparable  to  or  lower 
than  the  basic  rents  if  RHS  provided  full 
financing.  Loan  proposals  that  include 
secondary  funds  from  other  sources  that 
have  been  requested  but  have  not  yet 
been  committed  will  be  processed  as 
follows:  The  proposal  will  be  scored 
based  on  the  requested  funds,  provided 
(1)  the  applicant  includes  evidence  of  a 
filed  application  for  the  funds;  and  (2) 
the  funding  date  of  the  requested  funds 
will  permit  processing  of  the  loan 
request  in  the  current  funding  cycle,  or. 
if  the  applicant  does  not  receive  the 
requested  funds,  will  permit  processing 
of  the  next  highest  ranked  proposal  in 
the  current  year.  Points  will  be  awarded 
in  accordance  with  the  following  table. 
(0  to  20  points) 


Percentage  of  leveraging 


Points 


75  or  more 

70-74  

65-69  

60-64  

55-59  

50-54  

45-49  

40-44  

35-39  

30-34  

25-29  

20-24  

15-19  

10-14  

5-9  

0^  


20 

19 

18 

17 

16 

15 

14 

13 

12 

11 

10 

9 

8 

7 

6 
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(b)  The  units  to  be  developed  are  in 
a  colonia,  tribal  land,  EZ.  EC,  or  Rural 
Economic  Area  Partnership  (REAP) 
community,  or  in  a  place  identified  in 
the  State  Consolidated  Plan  or  State 
Needs  Assessment  as  a  high  need 
community  for  multifamily  housing.  (20 
points) 

(c)  In  states  where  RHS  has  an  on- 
going formal  working  relationship, 
agreement,  or  Memorandum  of 
Understanding  (MOU)  with  the  State  to 
provide  State  resources  (State  funds. 
State  RA,  HOME  funds,  CDBG  funds,  or 
Low-Income  Housing  Tax  Credits)  for 
RHS  proposals;  or  where  the  State 
provides  preference  or  points  to  RHS 
proposals  in  awarding  such  State 
resources.  20  points  will  be  provided  to 
loan  requests  that  include  such  State 
resources  in  an  amount  equal  to  at  least 
5  percent  of  the  total  development  cost. 
Native  American  Housing  and  Self 
Determination  Act  (NAHASDA)  funds 
may  be  considered  a  State  Resource  if 
the'Tribal  Plan  for  NAHASDA  funds 
contains  provisions  for  partnering  with 
RHS  for  multifamily  housing.  (National 
office  initiative) 

(d)  The  loan  request  includes  donated 
land  meeting  the  provisions  of  7  CFR 
1944.215(r)(4).  (5  points) 


2.  The  National  office  will  rank  all 
requests  nationwide  and  distribute 
funds  from  any  FY  2003  appropriations 
to  States  in  rank  order,  within  funding 
and  RA  limits.  If  insufficient  funds  or 
RA  remain  for  the  next  ranked  proposal, 
the  Agency  will  select  the  next  ranked 
proposal  that  falls  within  the  remaining 
levels.  Point  score  ties  will  be  handled 
as  follows:  The  highest  ranked  same- 
pointed  proposal  from  each  State  will  be 
selected,  followed  by  the  second  highest 
ranked  proposal,  and  so  on,  until  funds 
are  exhausted. 

D.  Applications  That  Do  Not  Require 
New  Construction  Rental  Assistance 
(RA) 

The  Agency  is  inviting  applications  to 
develop  units  in  markets  that  do  not 
require  RA.  The  market  study  for  non- 
RA  proposals  must  clearly  demonstrate 
a  need  and  demand  for  the  units  by 
prospective  tenants  at  income  levels 
that  can  support  the  proposed  rents 
without  tenant  subsidies.  The  proposed 
units  must  offer  amenities  that  are 
typical  for  the  market  area  at  rents  that 
are  comparable  to  conventional  rents  in 
the  market  for  similar  units. 

E.  Set-asides 

Loan  requests  will  be  accepted  for  the 
following  set-asides: 

1.  Nonprofit  set-aside.  Nine  percent  of 
any  appropriation  act  funding  for  the 
Section  515  program  will  be  set  aside 
for  nonprofit  applicants.  All  loan 
proposals  must  be  in  designated  places 
in  accordance  with  7  CFR  part  1944. 
subpart  E.  A  State  or  jurisdiction  may 
receive  one  proposal  from  this  set-aside, 
which  cannot  exceed  $1  million.  A  State 
could  get  additional  funds  from  this  set- 
aside  if  any  funds  remain  after  funding 
one  proposal  from  each  participating 
State.  If  there  are  insufficient  funds  to 
fund  one  loan  request  from  each 
participating  State,  selection  will  be 
made  by  point  score.  If  there  are  any 
funds  remaining,  they  will  revert  to  the 
National  office  reserve.  Funds  from  this 
set-aside  will  be  available  only  to 
nonprofit  entities,  which  may  include  a 
partnership  that  has  as  its  general 
partner  a  nonprofit  entity  or  the 
nonprofit  entity's  for-profit  subsidiary 
which  will  be  receiving  low-income 
housing  tax  credits  authorized  under 
section  42  of  the  Internal  Revenue  Code 
of  1986.  To  be  eligible  for  this  set-aside, 
the  nonprofit  entity  must  be  an 
organization  that; 

(a)  Will  own  an  interest  in  the  project 
to  be  financed  and  will  materially 
participate  in  the  development  and  the 
operations  of  the  project; 

(b)  Is  a  private  organization  that  has 
nonprofit,  tax  exempt  status  under 
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soLtiuu  5UHcJt3J  or  section  5UllcJi4j  ul 
the  Internal  Revenue  Code  of  1986; 

(c)  Has  among  its  purposes  the 
planning,  development,  or  management 
of  low-income  housing  or  community 
development  projects;  and 

(d)  Is  not  affiliatt?d  with  or  controlled 
by  a  for-profit  organization.  [As  a  point 
of  clarification,  the  partnership  may 
have  only  one  general  partner,  which 
must  meet  the  above  requirements.  A 
partnership  with  more  than  one  general 
partner  is  not  eligible  for  this  set-aside.) 

2.  Underserved  counties  and  colonias 
set-aside.  Five  percent  of  any 
appropriation  act  funding  for  the 
Section  515  program  will  be  set  aside 
for  the  100  most  needy  underserved 
counties  or  colonias  as  defined  in 
section  509(f)  of  the  Housing  Act  of 
1949. 

//.  Funding  Limits 

A.  Individual  loan  requests  may  not 
exceed  $1  million.  This  applies  to 
regular  section  515  funds  and  set-aside 
funds.  The  Administrator  may  make  an 
exception  to  this  limit  in  cases  where  a 
State's  average  total  development  costs 
exceed  the  National  average  by  50 
percent  or  more. 

B.  States  may  receive  a  maximum 
combined  total  of  $2.5  million  from 
regular  Section  515  funds  and  set-aside 
funds. 

///.  Rental  Assistance  (RAI 

RA  will  be  held  in  the  National  office 
for  use  with  section  515  Rural  Rental 
Housing  loans.  RA  may  be  requested  by 
applicants,  except  for  non-RA  requests 
in  accordance  with  section  I.D.  above. 

[V.  Application  Process 

All  applications  for  section  515  new 
construction  funds  must  be  filed  with 
the  appropriate  Rural  Development 
State  Office  and  must  meet  the 
requirements  of  7  CFR  part  1944. 
subpart  E  and  section  V  of  this  Notice. 
Incomplete  applications  will  not  be 
reviewed  and  will  be  returned  to  the 
applicant.  No  application  will  be 
accepted  after  5  p.m..  local  time,  on  the 
application  deadline  previously 
mentioned  unless  that  date  and  time  is 
extended  by  a  Notice  published  in  the 
FfdtM.t!  Rcoister. 

V  .  Application  Submission 
Requirements 

A.  Each  application  shall  include  all 
of  the  information,  materials,  forms  and 
exhibits  required  by  7  CFR  part  1944, 
subpart  E  as  well  as  comply  with  the 
provisions  of  this  Notice.  Applicants  are 
encouraged,  but  not  required,  to  include 
a  checklist  and  to  have  their 
applications  indexed  and  tabbed  to 


lacilitate  ttit;  r»'view  process.  The  Rural 
Development  State  Office  will  base  its 
determination  of  completeness  of  the 
application  and  the  eligibility  of  each 
applicant  on  the  information  provided 
in  the  application. 

B.  Applicants  are  advised  to  contact 
the  Rural  Development  State  office 
serving  the  place  in  which  they  desire 
to  submit  an  application  for  the 
following: 

1.  Application  information;  and 

2.  List  of  designated  places  for  which 
applications  for  new  section  515 
facilities  may  be  submitted. 

VI.  Areas  of  Special  Emphasis  or 
Consideration 

The  selection  criteria  contained  in  7 
CFR  part  1944.  subpart  E  include  two 
optional  criteria,  one  set  by  the  National 
Office  and  one  by  the  State  Office.  This 
fiscal  year,  the  National  Office  initiative 
will  be  used  in  the  selection  criteria  as 
follows:  In  states  where  RHS  has  an  on- 
going formal  working  relationship, 
agreement,  or  Memorandum  of 
Understanding  (MOU)  with  the  State  to 
provide  State  resources  (State  funds. 
State  RA.  HOME  hinds.  CDBG  funds,  or 
Low  Income  Housing  Tax  Credits 
(LIHTC))  for  RHS  proposals;  or  where 
the  State  provides  preference  or  points 
to  RHS  proposals  in  awarding  these 
State  Resources,  20  points  will  be 
provided  to  loan  requests  that  include 
such  State  resources  in  an  amount  equal 
to  at  least  5  percent  of  the  total 
development  cost.  Native  American 
Housing  and  Self  Determination  Act 
(NAHASDA)  funds  may  be  considered  a 
State  Resource  if  the  Tribal  Flan  for 
NAHASDA  funds  contains  provisions 
for  partnering  with  RHS  for  multifamily 
housing.  No  State  selection  criteria  will 
be  used  this  fiscal  year. 

Dated:  December  20,  2002. 
lames  E.  Selmon, 

Associate  Administrator.  Rural  Housing 
Service. 
|FR  Dot;.  02-32759  Filed  12-26-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Timeframe  tor  Section  533 
Housing  Preservation  Grants  for  Fiscal 
Year  2003 

AGENCY    Rural  Housing  Service,  USDA. 

ACTION    Motice. 

summary:  The  Rural  Housing  Service 
(RHS)  announces  that  it  is  soliciting 
competitive  applications  under  its 
Housing  Preservation  Grant  (HPG) 


program.  We  are  publishing  this  Notice 
prior  to  passage  of  a  final  appropriations 
act  to  give  applicants  the  maximum 
amount  of  time  possible  to  complete 
their  applications,  and  to  provide  the 
Agency  sufficient  time  to  select  and 
process  the  selected  applications  within 
the  current  fiscal  year.  Although  a 
Notice  of  Funding  Availability  (NOFA) 
outlining  the  level  of  funding  for  the 
program  will  be  published  after 
enactment  of  a  final  appropriation  act, 
no  additional  time  for  submitting 
applications  will  be  included  in  this 
notice.  Applications  must  be  submitted 
within  the  timeframe  set  forth  below. 
Because  the  Agency's  appropriations  act 
has  not  been  passed,  applicants  are 
cautioned  that  the  Agency  cannot  make 
commitments  based  on  the  anticipated 
funding.  Expenses  incurred  in 
developing  applications  will  be  at  the 
applicant's  risk. 

The  HPG  program  is  a  grant  program 
which  provides  qualified  public 
agencies,  private  nonprofit 
organizations,  and  other  eligible  entities 
grant  funds  to  assist  very  low-  and  low- 
income  homeowners  repair  and 
rehabilitate  their  homes  in  rural  areas, 
and  to  assist  rental  property  owners  and 
cooperative  housing  complexes  to  repair 
and  rehabilitate  their  units  if  they  agree 
to  make  such  units  available  to  low-  and 
ver\'  low-income  persons.  This  action  is 
taken  to  comply  with  Agency 
regulations  found  in  7  CFR  part  1944, 
subpart  N,  which  require  the  Agency  to 
announce  the  opening  and  closing  dates 
for  receipt  of  preapplications  for  HPG 
funds  from  eligible  applicants.  The 
intended  effect  of  this  Notice  is  to 
provide  eligible  organizations  notice  of 
these  dates 

Discussion  tit  AniK  ipdt»'d  hunding  for 

Ms(  al  Vf.ir  \y\\  2()((;J 

The  FY  2002  funding  level  for  the 
section  533  program  was  $7,982,000.  To 
the  extent  an  appropriation  act  provides 
funding  for  HPG  grants  in  FY  2003.  the 
actual  funds  available  for  FY  2003  will 
be  published  at  a  later  date  in  a 
subsequent  Notice. 

DATES:  The  closing  deadline  for  receipt 
of  all  applications  in  response  to  this 
Notice  is  5  p.m.,  local  time  for  each 
Rural  Development  State  Office  on 
March  27.  2003.  The  application  closing 
deadline  is  firm  as  to  date  and  hour. 
RHS  will  not  consider  any  application 
that  is  received  after  the  closing 
deadline.  Applicants  intending  to  mail 
applications  must  provide  sufficient 
time  to  permit  delivery  on  or  before  the 
closing  deadline  date  and  time. 
Acceptance  by  the  United  States  Postal 
Service  or  private  mailer  does  not 
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constitute  delivery.  Facsimile  (FAX)  and 
postage  due  applications  will  not  be 
accepted. 

ADDRESSES:  .Applicants  wishinp  tn  apply 
it)i  ds.Mstance  must  contact  the  Rural 
Development  State  Office  serving  the 
place  in  which  they  desire  to  submit  an 
application  to  receive  further 
information  and  copies  of  the 
application  package.  Rural  Development 
will  date  and  time  stamp  incoming 
applications  to  evidence  timely  receipt, 
and.  upon  request,  will  provide  the 
applicant  with  a  written 
acknowledgment  of  receipt.  A  listing  of 
Rural  Development  .State  Offices,  their 
addresses,  telephone  numbers,  and 
person  to  contact  follows: 

Note:  Telephone  numbers  listed  are  not 
toll-free. 

Alabama  State  Office.  Suite  601 , 
Sterling  Centre,  4121  Carmichael 
Road  ,  Montgomery.  AL  36106-3683, 
(334)  279-3400.  TDD  (334)  279-3495. 
Van  McCloud 

Alaska  State  Office  800  West  Evergreen. 
Suite  201.  Palmer.  AK  99645.  907) 
761-7740,  TDD  (907)  761-8905, 
Deborah  Davis 

Arizona  State  Office.  Phoenix  Corporate 
Center.  3003  N.  Central  Ave..  Suite 
900.  Phoenix.  AZ  85012-2906.  (602) 
280-8765,  TDD  (602)  280-8706, 
Johnna  Vargas 

Arkansas  State  Office,  700  \\ .  Capitol 
Ave.,  Rm.  3416,  Little  Rock,  AR 
72201-3225, (501)  301-3258.  TDD 
(501)  301-3063.  Clinton  King 

California  State  Office,  430  G  Street, 
#4169,  Davis,  CA  95616-4169,  (530) 
792-5819-5830,  TDD  (530)  792-5848. 
Jeff  Dei  ss 

Colorado  State  Office,  655  Fartet  Street, 
Room  ElOO,  Lakewood,  CO  80215. 
(720)  544-2922.  TDD  (720)  544-2976, 
"Sam"  Mitchell 

Connecticut:  Served  by  Massachusetts 
State  Office 

Delaware  and  Marv'land  State  Office, 
4607  South  Dupont  Highway,  P.O. 
Box  400.  Camden.  DE  19934-9998. 
(302)  697-4353.  TDD  (302)  697-4303, 
Pat  Baker 

Florida  &  Virgin  Islands  State  Office, 
4440  N.W.  25th  Place,  Gainesville,  FL 
32606-6563, (352)  338-3465.  TDD 
(352)  338-3499,  Joseph  P.  Fritz 

Georgia  State  Office.  Stephens  Federal 
Building.  355  E.  Hancock  Avenue. 
Athens.  GA  30601-2768,  (706)  546- 
2164,  TDD  (706)  546-2034,  Wayne 
Rogers 

Guam:  Served  by  Hawaii  State  Office 

Hawaii  State  Office  (Services  all  Hawaii. 
American  Samoa  and  Western 
Pacific).  Room  311.  Federal  Building. 
154  Waianuenue  Avenue.  Hilo.  HI 


96720.  (808)  933-8309,  TDD  (808) 
933-8321.  Thao  Khamoui 

Idaho  State  Office,  Suite  Al ,  91 73  West 
Barnes  Dr.,  Boise,  ID  83709,  (208) 
378-5630.  TDD  (208)  378-5644, 
LaDonn  McElligott 

Illinois  State  Office,  2118  West  Park 
Court.  Suite  A,  Champaign,  IL  61821- 
2986,  (217)  403-6222,  TDD  (217)  403- 
6240,  Barry  L.  Ramsey 

Indiana  State  Office,  5975  Lakeside 
Boulevard.  Indianapolis.  IN  46278, 
(317)  290-3100  (ext.  423),  TDD  (317) 
290-3343,  [ohn  Young 

Iowa  State  Office.  210  Walnut  Street. 
Room  873.  Des  Moines,  lA  50309. 
(515)  284-4493.  TDD  (515)  284-4858, 
Julie  Sleeper 

Kansas  State  Office,  1303  SW  First 
American  Place,  Suite  100,  Topeka, 
KS  66604-4040.  (785)  271-2721.  TDD 
(785)  271-2767.  Virginia  M. 
Hammersmith 

Kentucky  State  Office.  771  Corporate 
Drive,  Suite  200.  Lexington.  KY 
40503,  (859)  224-7325,  TDD  (859) 
224-7422.  Beth  Moore 

Louisiana  State  Office,  3727 
Government  Street,  Alexandria,  LA 
71302.  (318)  473-7962.  TDD  (318) 
473-7655,  Yvonne  R.  Emerson 

Maine  State  Office.  967  Illinois  Ave., 
Suite  4,  PO  Box  405,  Bangor.  ME 
04402-0405.  (207)  990-9110,  TDD 
(207)  942-7331,  Lorrie  Hamlin 

Meuyland:  Served  bv  Delaware  State 
Office 

Massachusetts,  Connecticut.  &  Rhode 
Island  State  Office.  451  West  Street, 
Suite  2  ,  Amherst,  MA  01002,  (413) 
253-4333,  TDD  (413).253^590, 
Donald  Colburn 

Michigan  State  Office,  3001  Coolidge 
Road.  Suite  200,  East  Lansing,  MI 
48823.  (517)  324-5192.  TDD  (517) 
337-6795.  Philip  Wolak 

Minnesota  State  Office.  375  Jackson 
Street  Building,  Suite  410.  St.  Paul, 
MN  55101,  (651)  602-7804.  TDD  (651) 
602-7830,  Joyce  Vondal 

Mississippi  State  Office,  Federal 
Building,  Suite  831,  100  W.  Capitol 
Street.  Jackson,  MS  39269,  (601)  965- 
4325,  TDD  (601)  965-5850,  Darnella 
Smith-Murray 

Missouri  State  Office.  601  Business 
Loop  70  West.  Parkade  Center.  Suite 
235.  Columbia,  MO  65203,  (573)  876- 
0990,  TDD  (573)  876-9480.  Colleen 
James 

Montana  State  Office.  Unit  1,  Suite  B, 
900  Technology  Blvd.,  Bozeman,  MT 
59715,  (406)  585-2551  .  TDD  (406) 
585-2562.  Deborah  Chorlton 

Nebraska  State  Office,  Federal  Building, 
Room  152,  100  Centennial  Mall  N, 
Lincoln.  NE  68508,  (402)  437-5035, 
TDD  (402)  437-5093,  Sharon  Kluck 

Nevada  State  Office.  1390  South  Curry 
Street.  Carson  City,  NV  89703-9910. 


(775)  887-1222  (ext.  25).  TDD  (775) 
885-0633,  Angilla  Denton 

New  Hampshire  State  Office.  Concord 
Center,  Suite  218,  Box  317,  10  Ferr\' 
Street,  Concord,  NH  03301-5004. 
(603)  223-6046.  TDD  (603)  229-0536, 
Jim  Fowler 

New  Jersey  State  Office,  5th  Floor 
North,  Suite  500.  8000  Midlantic 
Drive,  Mt.  Laurel,  NJ  08054,  (856) 
787-7740.  TDD  (856)  787-7784. 
George  Hyatt,  Jr. 

New  Mexico  State  Office,  6200  Jefferson 
St.,  NE,  Room  255,  Albuquerque,  NM 
87109,  (505)  761^944,  TDD  (505) 
761-4938,  Carmen  N.  Lopez 

New  York  State  Office.  The  Galleries  of 
Syracuse,  441  S.  Salina  Street,  Suite 
357  5th  Floor,  S\Tacuse,  NY  13202, 
(315)  477-6419,'TDD  (315)  477-6447, 
Tia  Baker 

North  Carolina  State  Office,  4405  Bland 
Road,  Suite  260,  Raleigh,  NC  27609, 
(919)  873-2066,  TDD  (919)  873-2003, 
William  A.  Hobbs 

North  Dakota  State  Office.  Federal 
Building,  Room  208,  220  East  Rosser, 
PO  Box  1737,  Bismarck,  ND  58502, 
(701)  530-2049.  TDD  (701)  530-2113. 
Barry  Borstad 

Ohio  State  Office.  Federal  Building. 
Room  507.  200  North  High  Street. 
Columbus,  OH  43215-2477,  (614) 
255-2418,  TDD  (614)  255-2554, 
Melodie  Taylor-Ward 

Oklahoma  State  Office,  100  USDA.  Suite 
108,  Stillwater,  OK  74074-2654.  (405) 
742-1070,  TDD  (405)  742-1007.  Ivan 
Graves 

Oregon  State  Office.  101  SW  Main.  Suite 
1410.  Portland.  OR  97204-3222.  (503) 
414-3325.  TDD  (503)  414-3387,  Bill 
Daniel 

Pennsylvania  State  Office,  One  Credit 
Union  Place,  Suite  330.  Harrisburg. 
PA  17110-2996,  (717)  237-2281,  TDD 
(717)  237-2261,  Gar\'  Rothrock 

Puerto  Rico  State  Office,  654  Munoz 
Rivera  Avenue,  IBM  Plaza,  Suite  601, 
Hato  Rev.  PR  00918,  (787)  766-5095 
(ext.  249).  TDD  (787)  766-5332. 
Lourdes  Colon 

Rhode  Island:  Ser\'ed  bv  Massachusetts 
State  Office 

South  Carolina  State  Office.  Strom 
Thurmond  Federal  Building.  1835 
Assembly  Street,  Room  1007, 
Columbia,  SC  29201,  (803)  253-3432, 
TDD  (803)  765-5697.  Larr\'  D.  Floyd 

South  Dakota  State  Office.  Federal 
Building.  Room  210,  200  Fourth 
Street,  SW.,  Huron.  SD  57350,  (605) 
352-1135,  TDD  (605)  352-1147.  Jim 
Hafner 

Tennessee  State  Office.  Suite  300.  3322 
West  End  Avenue.  Nashville,  TN 
37203-1084,  (615)  783-1375.  TDD 
(615)  783-1397.  Larr\'  Kennedy 

Texas  State  Office.  Federal  Building. 
Suite  102, 101  South  Main.  Temple, 


■'Ml  <H 
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742-9712.  Julie  Hayes 

Utah  State  Office.  Wallace  F.  Bennett 
Federal  Building.  125  S.  State  Street. 
Room  4311.  Salt  Uke  City.  UT  841 38. 
(801)  524-4324.  TDD  (801)  524-3309. 
Robert  L.  Milianta 

Vermont  State  Office.  City  Center,  3rd 
Floor.  89  Main  Street.  Montpelier,  VT 
05602,  (802)  828-6028.  TDD  (802) 
223-6365.  Sandra  Mercier 

Virgin  Islands:  Served  by  Florida  State 
Office 

Virginia  State  Office,  Culpeper  Building, 
Suite  238,  1606  Santa  Rosa  Road, 
Richmond.  VA  23229,  (804)  287- 
1596.  TDD  (804)  287-1753,  CJ 
Michels 

Washington  State  Office,  Puyallup 
Executive  Park.  1011  E.  Main.  .Suite 
306,  Puvallup,  WA  98372-6771,  (253) 
845-9272  (ext.  118),  TDD  (360)  704- 
7760.  Don  Wagnoner 

Western  Pacific  Territories:  Served  by 
Hawaii  State  Office 

West  Virginia  State  Office.  Federal 
Building,  75  High  Street,  Room  320, 
Morgantown.  WV  26505-7500.  (304) 
284-4889.  TDD  (304)  284-4836.  Craig 
St.  Clair 

Wisconsin  State  Office.  4949  Kirschling 
Court,  Stevens  Point.  Wl  54481.  (715) 
34.5-7615  (ext.  151),  TDD  (715)  345- 
7614.  Sherry  Engel 

Wyoming  State  Office,  100  East  B. 
Federal  Building.  Room  1005,  PO  Box 
820.  Casper.  WY  82602,  (307)  261- 
6315.  TDD  (307)  261-6333.  lark  Hyde 

FOR  FURTHfcH  iNFORMATlON  CONTACT:   For 

general  iirluriiialiun.  appiKdiiis  iii.iy 
contact  Mary  Fox.  Senior  Loan  Officer. 
Multi-Family  Housing  Processing 
Division,  Rural  Housing  Service,  United 
States  Department  of  Agriculture.  Stop 
0781,  1400  Independence  Avenue,  SW.. 
Washington.  DC,  20250-0781, telephone 
(202)  720-1624  (voice)  (this  is  not  a  toll 
free  number)  or  (800)  877-8339  (TDD- 
Federal  Information  Relav  Spr\'ice). 

SUPPLEMENT  AH>   iNFOHMATICSN 
Pluui.iilis     VttlM  t.(i 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
Number  10.433,  Rural  Housing 
Preservation  Grants.  This  program  is 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  3015, 
subpart  V).  Applicants  are  referred  to  7 
CFR  1944.674  and  1944.676(f)  and  (g) 
for  specific  guidance  on  these 
requirements  relative  to  the  HPG 
program 

\  p|il  h  , It  II  in    K  rijU  I !  riiifiils 

7  CFR  part  1944,  subpart  N  provides 
details  on  what  information  must  be 


Luntdmeil  in  tnt'  pn-appucdtnui 
package.  Entities  wishing  to  apply  for 
assistance  should  contact  the  Rural 
Development  State  Office  to  receive 
further  information,  the  State  allocation 
of  funds  if  and  when  a  final 
appropriation  act  is  enacted  providing 
funding  for  the  HPG  Program,  and 
copies  of  the  preapplication  package. 
Eligible  entities  for  these  competitively 
awarded  grants  include  state  and  local 
governments,  nonprofit  corporations. 
Federally  recognized  Indian  Tribes,  and 
consortia  of  eligible  entities. 

Funding  Information 

The  funding  instrument  for  the  HPG 
Program  will  be  a  grant  agreement.  The 
term  of  the  grant  can  vary  from  1  to  2 
years,  depending  on  available  funds  and 
demand.  No  maximum  or  minimum 
grant  levels  have  been  established  at  the 
National  level.  If  and  when  a  final 
appropriation  act  is  enacted  providing 
funding  for  the  HPG  Program,  you 
should  contact  the  Rural  Development 
State  Office  to  determine  the  allocation 
and  the  State  maximum  grant  level,  if    . 
any.  From  funds  available  for  the  HPG 
Program,  there  will  be  monies  set  aside 
for  grants  located  in  Empowerment 
Zones,  Enterprise  Communities,  and 
Rural  Economic  Area  Partnership  Zones 
and  other  funds  will  be  distributed 
under  a  formula  allocation  to  States 
pursuant  to  7  CFR  part  1940,  subpart  L. 

Dated:  December  20,  2002. 
|ame<>  E.  Selmon, 

Associate  Administrator,  Rural  Housing 

Srn'ice. 

|FR  Dor.  02-;)2761  Filed  12-26-02;  8:4.'>  ami 

BILUNO  CODE  3410-XV-P 

DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  for  Requests  for  Proposals  for 
Guaranteed  Loans  Under  tfie  Section 
538  Guaranteed  Rural  Rental  Housing 
Program  (GRRHP)  for  Fiscal  Year  2003 

AGENCY:  Rural  Housing  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  is  a  request  for  proposals 
tor  guaranteed  loans  under  the  section 
538  Guaranteed  Rural  Rental  Housing 
Program  (GRRHP)  pursuant  to  7  CFR 
3565.4  for  Fiscal  Year  (FY)  2003  subject 
to  the  availability  of  funding.  FY  2002 
funding  for  the  section  538  was  $99.7 
million.  This  notice  is  being  issued 
prior  to  passage  of  a  final  appropriations 
bill  to  allow  applicants  sufficient  time 
to  leverage  financing  and  submit 
proposals  in  the  form  of  "RESPONSES", 
and  give  the  Agency  maximum  time  to 


process  applications  within  the  current 
fiscal  year.  A  Notice  of  Funding 
Availability  will  be  published 
announcing  the  funding  level  for 
GRRHP  for  FY  2003  once  an 
appropriation  act  has  been  enacted.  The 
commitment  of  program  dollars  will  be 
made  to  applicants  of  selected  responses 
that  have  fulfilled  the  necessary 
requirements  for  obligation,  to  the 
extent  an  appropriation  act  provides 
funding  for  GRRHP  for  FY  2003. 
Expenses  incurred  in  developing 
applications  will  be  at  the  applicant's 
risk.  The  following  paragraphs  outline 
the  timeframes,  eligibility  requirements, 
lender  responsibilities,  and  the  overall 
response  and  application  processes. 

The  GRRHP  operates  under  7  CFR 
part  3565.  The  GRRHP  Origination  and 
Servicing  Handbook  (HB-1-3565)  is 
available  to  provide  lenders  and  the 
general  public  with  guidance  on 
program  administration.  HB-1-3565, 
which  contains  a  copy  of  Appendix  1, 
can  be  found  at  the  Rural  Development 
regulation  web  site  address  bttp:// 
rdinit.  usda.gov/regs. 

Eligible  lenders  are  invited  to  submit 
responses  for  the  development  of 
affordable  rental  housing  to  serve  rural 
America.  The  Rural  Housing  .Service 
(RHS)  will  review  responses  submitted 
by  eligible  lenders,  on  the  lender's 
letterhead,  and  signed  by  both  the 
prospective  borrower  and  lender. 
Although  a  complete  application  is  not 
required  in  response  to  this  notice, 
eligible  lenders  may  submit  a  complete 
application  concurrently  with  the 
response.  The  submission  of  a  complete 
application  will  not  affect  the  scoring 
process. 

DATES:  Program  dollars  will  be  allocated 
through  a  continuous  selection  process 
to  the  extent  and  when  an  appropriation 
act  provides  funding  for  GRRHP  for  FY 
2003.  The  RHS  will  review  all  responses 
through  May  16.  2003.  Reviews  will 
take  place  on  an  on-going  basis.  Those 
responses  that  are  selected  that 
subsequently  fulfill  the  necessary 
requirements  for  obligation  and  meet  all 
federal  environmental  requirements  will 
receive  commitments  to  the  extent  an 
appropriation  act  provides  funding  for 
GRRHP  for  FY  2003  until  all  funds  are 
expended.  If  any  fiscal  year  2003  funds 
have  not  been  exhausted  by  May  16, 
2003,  the  Agency  will  continue 
receiving  and  reviewing  responses  until 
all  funds  are  expendcil   .\  notice  will  be 
placed  in  the  Federal  Register  when  all 
funds  are  committed  for  FY  2003. 

Eligible  lenders  intending  to  mail  a 
response  or  application  must  provide 
sufficient  time  to  permit  delivery  to  the 
NOTICE  submission  address  on  or 
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before  the  closing  deadline  date  and 
time.  Acceptance  by  a  U.S.  Post  Office 
or  private  mailer  does  not  constitute 
delivery.  Postage  due  responses  and 
applications  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
.XilfiK'  Nuni'--    St'iiHir  Lnaii  Specialist, 
Guaranteed  Luaiis.  Multi-Family 
Housing  Frm  i-vsing  Dixision,  U.S. 
Departmrn!  ut  Xgriculture.  South 
Agrirulturr  Building.  Room  1271.  STOP 
0781.  140U  Independence  Avenue,  SW, 
Washington,  DC  20250-0781.  E-mail: 
anunes@rdmail.rural.usda.gov. 
Telephone:  (202)  401-2307.  This 
number  is  not  toll-free.  Hearing  or 
speech-impaired  persons  may  access 
that  number  by  calling  the  Federal 
Information  Relay  Service  toll-free  at 
(800) 877-8339.  ' 

Eligiblitv  of  Prior  Year  Selected  NOFA 
Responses:  NOFA  RESPONSES 
selected,  but  not  funded,  in  prior  years 
are  eligible  for  FY  2003  program  dollars 
subject  to  the  availability  of  funds.  Prior 
year  NOFA  RESPONSES  selected  by 
RHS  for  submission  of  a  complete 
application  may  submit  an  application 
for  competition  for  FY  2003  funding 
without  completing  a  FY  2003  response. 
All  qualified  applications  will  be 
funded  on  a  first  come  basis  until  all 
program  funds  are  exhausted.  RHS  will 
commit  and  obligate  funds  only  to 
lenders  that  meet  the  requirements  for 
obligation,  which  include  all  federal 
environmental  documents  required  by  7 
CFR  1940,  subpart  G,  Form  RD  3565-1, 
and  the  $2,500  application  fee. 

General  Program  Information 

Program  Purpose:  The  section  538 
Guaranteed  Rural  Rental  Housing 
Program  is  designed  to  increase  the 
supply  of  affordable  multi-family 
housing  through  partnerships  between 
the  RHS  and  major  lending  sources,  as 
well  as  state  and  local  housing  finance 
agencies  and  bond  issuers. 

Required  Responses  From:  Eligible 
Lenders  for  Multi-Family  Lending. 

Program  Offers:  Loan  Guarantees  and 
Interest  Credits  for  Rural  Housing. 

Qualifying  Properties:  Qualifying 
properties  include  new  construction  for 
multi-family  housing  units  or 
acquisition  of  existing  structures  with 
rehabilitation  of  at  least  $15,000  per 
unit. 

Eligible  Financing  Sources:  Any  form 
of  federal,  state,  and  conventional 
sources  of  financing  can  be  used  in 
conjunction  with  the  loan  guarantee, 
including  Home  Investment  Partnership 
Program  (HOME)  grant  funds,  tax 
exempt  bonds,  and  low  income  housing 
tax  credits. 

Maximum  Guarantee:  The  maximum 
guarantee  for  a  permanent  loan  will  be 


90  percent  of  the  unpaid  balance  and 
interest  on  the  loan.  The  maximum 
guarantee  on  a  construction  loan  will  be 
90  percent  of  the  work  in  place,  which 
have  credit  enhancements,  or  up  to  90 
percent  of  the  amount  actually 
advanced  by  the  lender,  whichever  is 
less. 

Reimbursement  of  Losses:  Any  losses 
will  be  split  on  a  pro-rata  basis  between 
the  lender  and  the  RHS  from  the  first 
dollar  lost. 

Interest  Rate:  RHS  will  accept  the  best 
rate  negotiated  between  the  lender  and 
prospective  borrower.  Interest  rates 
must  be  fixed  over  the  term  of  the  loan. 

Interest  Credit:  RHS  will  award 
interest  credit  to  at  least  20  percent  of 
the  loans  made  under  the  program.  If  20 
percent  of  the  loans  have  not  received 
interest  credit  by  May  16,  2003,  then 
RHS  will  award  interest  credit  to  those 
loans  that  initially  requested  interest 
credit  and  have  the  highest  interest 
credit  priority  score  until  at  least  20% 
of  the  loans  have  received  interest 
credit.  Requests  for  interest  credit  must 
be  made  in  the  response.  Lenders  are 
not  permitted  to  make  requests  for 
interest  credit  after  the  selection  process 
has  taken  place. 

Due  to  limited  funding  and  in  order 
to  distribute  Interest  Credit  assistance  as 
broadly  as  possible,  the  Agency  has 
decided  to  limit  the  interest  credit  to 
$1.5  million  per  loan.  For  example,  if  an 
eligible  request  were  made  for  interest 
credit  on  a  loan  of  $2.5  million,  up  to 
$1.5  million  of  the  loan  would  receive 
interest  credit.  Interest  credit  is  not 
available  for  construction  loans.  Interest 
credit  is  only  available  for  permanent 
loans.  Lenders  with  projects  that  are 
viable  with  or  without  interest  credit  are 
encouraged  to  submit  a  response 
reflecting  financial  and  market 
feasibility  under  both  funding  options. 
Responses  requesting  consideration 
under  both  options  will  not  affect 
interest  credit  selection.  However,  once 
the  interest  credit  funds  are  exhausted, 
only  those  responses  requesting 
consideration  under  both  funding 
options  or  the  Non-Interest  Credit 
option  will  be  further  considered. 

Due  to  limited  interest  credit  funds 
and  the  responsibility  of  RHS  to  target 
and  give  priority  to  rural  areas  most  in 
need,  responses  requesting  interest 
credit  must  score  a  minimum  of  55 
points  under  the  criteria  established  in 
this  notice.  In  the  event  of  ties,  selection 
between  responses  will  be  by  lot. 

Surcharges  for  Guarantee  of 
Construction  Advances:  There  is  no 
surcharge  for  the  guarantee  of 
construction  advances  for  FY  2003. 


Program  Fees  for  FY  2003:  The 
following  information  stipulates  the 
program  fees. 

(1 )  There  is  an  initial  guarantee  fee  of 
1  percent  of  the  total  guarantee  amount, 
which  will  be  due  when  the  loan 
guaremtee  is  issued.  In  the  case  of  a 
combination  construction  and 
permanent  loan  guarantee,  the  1  percent 
initial  fee  will  be  paid  when  the 
construction  loan  note  guarantee  is 
issued.  For  purposes  of  calculating  this 
fee.  the  guarantee  amount  is  the  product 
of  the  percentage  of  the  guarantee  times 
the  initial  principal  amount  of  the 
guaranteed  loan. 

(2)  There  is  an  annual  renewal  fee  of 
0.5  percent  of  the  outstanding  principal 
and  interest  of  the  loem.  This  fee  will  be 
collected  annually  on  )anuar>'  1st  of 
each  calendar  year. 

(3)  There  is  no  fee  for  site  assessment 
and  market  analysis  or  preliminary 
feasibility  in  FY'2003. 

(4)  There  is  a  non-refundable 
application  fee  of  S2.500  when  the 
application  is  submitted. 

(5)  There  is  a  fiat  fee  of  $500  when  a 
lender  requests  RHS  to  extend  the  term 
of  a  guarantee  commitment. 

(6)  There  is  a  flat  fee  of  $500  when  a 
lender  requests  RHS  to  extend  a 
guarantee  commitment  after  the  period 
of  the  commitment  lapses. 

(7)  There  is  a  flat  fee  of  $1 .250  when 
a  lender  requests  RHS  to  approve  the 
transfer  of  property  and  assumption  of 
the  loan  to  an  eligible  prospective 
borrower. 

(8)  There  is  no  lender  application  fee 
for  lender  approval  in  FY  2003. 

Eligible  Lenders:  An  eligible  lender 
for  the  section  538  Guaranteed  Loan 
Housing  Program  as  required  by  7  CFR 
3565.102  must  be  a  licensed  business 
entity  or  Housing  Finance  Agency 
(HFA)  in  good  standing  in  the  state  or 
states  where  it  conducts  business. 
Lender  eligibility  requirements  are 
contained  in  7  CFR  3565.102.  Below  is 
a  list  of  some  of  the  eligible  lender 
criteria  under  7  CFR  3565.102: 

(1)  Licensed  business  entity  that 
meets  the  qualifications  and  has  the 
approval  of  the  Secretary  of  Housing 
ajid  Urban  Development  (HUD)  to  make 
multi-family  housing  loans  that  are 
insured  under  the  National  Housing 
Act.  A  complete  list  of  HUD  approved 
lenders  can  be  found  on  the  HUD  web 
site  at  http://vi-\\w. hud.gov. 

(2)  A  licensed  business  entity  that 
meets  the  qualifications  and  has  the 
approval  of  the  Freddie  Mac  or  Fannie 
Mae  corporations  to  make  multi-family 
housing  loans  that  are  sold  to  the  same 
corporations.  A  complete  list  of  Freddie 
Mac  approved  lenders  can  be  found  in 
Freddie  Mac's  web  site  at  http:// 
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www.treddiemac.i.uiti.  FdJiiue  Mae 
approved  lenders  are  found  at  http:// 
www.fanniemae.com. 

(3)  A  state  or  local  HFA  with  a  top- 
tier  rating  from  Moody's  or  Standard  & 
Poors,  or  member  of  the  Federal  Home 
Loan  Bank  system,  and  the 
demonstrated  ability  to  underwrite, 
originate,  process,  close,  service, 
manage,  and  dispose  of  multi-family 
housing  loans  in  a  prudent  manner. 

(4)  Be  a  GRRHP  approved  lender, 
defined  as  an  entity  with  an  executed 
multi-family  housing  Lender's 
Agreement  with  RHS. 

(5)  Lenders  that  can  demonstrate  the 
capacity  to  underwrite,  originate, 
process,  close,  service,  manage,  and 
dispose  of  multi-family  housing  loans  in 
a  prudent  manner.  In  order  to  be 
approved  the  lender  will  have  to  have 
an  acceptable  level  of  financial 
soundness  as  determined  by  a  lender 
rating  service.  The  submission  of 
materials  demonstrating  capacity  will  be 
required  if  the  lender's  response  is 
selected. 

Lenders  who  are  otherwise  ineligible 
may  become  eligible  if  they  maintain  a 
correspondent  relationship  with  an 
eligible  lender  that  does  have  the 
capacity  to  underwrite,  originate, 
process,  close,  service,  manage,  and 
dispose  of  multi-family  housing  loans  in 
a  prudent  manner.  In  this  case,  the 
eligible  lender  must  submit  the  response 
and  application.  All  contractual  and 
legal  documentation  will  be  signed 
between  RHS  and  the  lender  that 
submitted  the  response  and  application. 

RHS  Lender  Approval  Application: 
Lenders  whose  responses  are  selected 
will  be  notified  by  the  RHS  to  submit  a 
request  for  RHS  lender  approval 
application  within  30  days  of 
notification.  Lenders  that  have  received 
RHS  lender  approval  in  the  past  and  are 
in  good  standing  do  not  need  to  reapply 
for  RHS  lender  approval. 


Submissiun  uj  Uucumenlation  lor 
RHS  Lender  Approval:  All  lenders  that 
have  not  yet  received  RHS  lender 
approval  must  submit  a  complete 
application  for  RHS  lender  approval  to 
the  Director  of  Multi-Family  Housing 
Processing  Division  and  the  address  as 
provided  in  the  NOTICE  SUBMISSION 
ADDRESS  section  of  this  notice.  As  RHS 
does  not  have  a  formal  application  form, 
a  complete  application  will  consist  of  a 
cover  letter  requesting  RHS  lender 
approval  and  the  following 
documentation: 

(1)  Request  for  RHS  lender  approval 
on  the  lender's  letterhead; 

(2)  Lenders  who  are  HUD.  Freddie 
Mac  or  Fannie  Mae  multi-family 
approved  lenders  are  required  to  show 
evidence  of  this  status,  such  as  a  copy 
of  a  letter  designating  the  distinction. 

(3)  The  lender's  Loan  Origination. 
Loan  Servicing  and  Portfolio 
Management  Handbooks.  These 
handbooks  should  detail  the  lender's 
policies  and  procedures  on  loan 
origination  through  termination  for 
multi-familv  loans; 

(4)  Portfolio  performance  data; 

(5)  Copies  of  standard  documents  that 
will  be  used  in  processing  GRRHP 
loans; 

(6)  Resumes  and  qualifications  of  key 
personnel  that  will  be  involved  in  the 
GRRHP; 

(7)  Identification  of  standards  and 
processes  that  deviate  from  those 
outlined  in  the  GRRHP  Origination  and 
Servicing  Handbook  (HB-1-3565)  found 
at  http://rdinit.usda.gov/regs; 

(8)  A  copy  of  the  most  recent  audited 
financial  statements; 

(9)  Lender  specific  information 
including:  (a)  Legal  name  and  address, 
(b)  list  of  principal  officers  and  their 
responsibilities,  (c)  certification  that  the 
officers  and  principals  of  the  lender 
have  not  been  debarred  or  suspended 
from  Federal  programs,  (d)  Form  AD 
1047,  (e)  certification  that  the  lender  is 
not  in  default  or  delinquent  on  any 


recitTdl  debt  or  loan,  or  pi.^.-,<  .».>  an 
outstanding  finding  of  deficiency  in  a 
federal  housing  program,  and  (f) 
certification  of  the  lender's  credit  rating: 
and 

(10)  Documentation  on  bonding  and 
insurance. 

RHS  Lender  Approval  Requirements: 
Lenders  who  request  RHS  lender 
approval  must  meet  the  standards 
stipulated  in  the  7  CFR  3565.103. 

Lender  Responsibilities:  Lenders  will 
be  responsible  for  the  full  range  of  loan 
origination,  underwriting,  management, 
servicing,  compliance  issues  and 
property  disposition  activities 
associated  with  their  projects.  The 
lender  wilf  be  expected  to  provide 
guidance  to  the  prospective  borrower  on 
the  RHS  requirements  during  the 
application  phase.  Once  the  guarantee  is 
issued,  the  lender  is  expected  to  service 
each  loan  it  underwrites  or  contract 
these  services  to  another  capable  entity. 

Dim  ussiim  ot  \iitH  <• 

Content  of  Notice  Responses:  All 
responses  require  lender  information 
and  project  specific  data.  Incomplete 
responses  will  not  be  considered  for 
funding.  Lenders  will  be  notified  of 
incomplete  responses.  (    nn[  li  tf 
responses  are  to  include  n  signed  cover 
letter  from  the  lender  on  the  lender's 
letterhead  and  the  following 
information: 

(1)  Lender  certification — The  lender 
must  certify  that  the  lender  will  make  a 
loan  to  the  prospective  borrower  for  the 
proposed  project,  undo  I    (■    liu^d  terms 
and  conditions  subject  ti«  tiit;  i.>,suance  of 
the  RHS  guarantee.  Lender  certification 
must  be  on  the  lender's  letterhead  and 
signed  by  both  the  lender  and  the 
prospective  borrower. 

(2)  Project  specific  data — The  lender 
must  submit  the  project  specific  data 
below  on  the  lender's  letterhead,  signed 
by  both  the  lender  and  the  prospective 
borrower. 


Lender  Name  

Lender  Tax  ID  #  

Lender  Contact  Name  

Mailing  Address  

Phone  #  

Fax  #  

E-mail  Address  

Borrower  Name  and  Organization  Type 


Tax  Classification  Type  

Borrower  Tax  ID  #  

Borrower  Address,  including  County 

Borrower  Phone  #  

Principal  or  Key  Member  for  the  Borrower  

Borrower  Information  and  Statement  of  Housing  Develop- 
ment Experience. 

New  Construction  or  Acquisition  or  Repair  or  Rehabilita- 
tion of  at  Least  $15,000  Per  Unit. 

Project  Location  Town  or  City  


Insert  the  lender's  name. 

Insert  lender's  lax  ID  #. 

Name  of  the  lender  contact  for  Loan. 

Lender's  complete  mailing  address. 

Phone  #  for  lender  contact. 

Insert  lender's  fax  #. 

Insert  lender  contact  e-mail  address. 

State  whether  borrower  is  a  Limited  Partnership.  Corporation.  Indian  Tribe, 

etc. 
State  whether  borrower  is  for  profit,  not  for  profit,  etc. 
Insert  borrower's  tax  ID  #. 
Insert  borrower's  address  and  county. 
Insert  borrower's  phone  #. 
Insert  name  and  title. 
Attach  relevant  information. 

State  whether  the  project  is  new  constnictiorv  or  acquisition  or  repair  or  reha- 
bilitation. 
Town  or  city  in  which  the  project  is  located. 
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Project  County  

Project  State  

Project  Zip  Code 

Project  Congressional  District  

Project  Name  

Project  Type 

Property  Description  and  Proposed  Development  Schedule 

Total  Project  Development  Cost  

#  of  Units  

Cost  Per  Unit  

Bedroom  Mix 

Rent  ; 

Median  Income  for  Community  

Evidence  of  Site  Control  

Description  of  Any  Environmental  Issues  

Loan  Amount  

Interest  Credit  (IC) 

If  Above  Is  Yes,  Should  Proposal  Be  Considered  Under 
Non-IC  Selection.  If  IC  Funds  Are  Exhausted?. 

Borrower's  Proposed  Equity  

Tax  Credits  ; 

Other  Sources  of  Funds  

Loan  to  Value  

Debt  Coverage  Ratio  

Percentage  of  Guarantee  

Collateral  

Empowerment  Zone  (EZ)  or  Enterprise  Community  (EC)  .... 

Colonia  or  Tribal  Lands  , 

Population   

Is  a  Guarantee  for  Construction  Being  Requested?  Are  Ad- 
vances Being  Requested?. 
Loan  Term   


County  in  which  the  project  is  located. 

State  in  which  state  the  project  is  located. 

Insert  zip  code. 

Congressional  District  for  project  location. 

Insert  project  name. 

Family,  senior  (all  residents  over  55),  or  mixed 

Provide  as  an  attachment. 

Enter  amount  for  total  project. 

Insert  the  #  of  units  in  the  project. 

Total  development  cost  divided  by  #  of  units. 

#  of  units  by  #  of  bedrooms. 

Proposed  rent  structure. 

Provide  median  income  for  the  community. 

Attach  relevant  information. 

Attach  relevant  information. 

Insert  the  loan  amount. 

Is  interest  credit  requested  for  this  loan?  (Yes  or  No). 

If  Yes,  proposal  must  show  financial  feasibility  for  NON-IC  consideration. 

Insert  amount. 

Will  the  project  be  allocated  tax  credits?  How  much?  What  is  the  estimated 
value  of  the  tax  credits  awarded? 

List  all  funding  sources. 

Guaranteed  loan  divided  by  value  of  project. 

Net  Operating  Income  divided  by  debt  service  payments. 

Percentage  guarantee  requested. 

Attach  relevant  information. 

Yes  or  No.  Is  the  project  in  a  recognized  EZ  or  EC? 

Is  the  project  in  a  Colonia  or  on  an  Indian  Reservation?  (Yes  or  No) 

Must  be  within  the  20.000  population  limit  set  for  the  program. 

State  yes  or  no.  The  Agency  will  guarantee  construction  for  construction  ad- 
vances, only  as  part  of  a  combination  construction  and  permanent  loan. 

Up  to  a  40-year  amortized  loan  Balloon  mortgages  with  a  minimum  25-year 
term  are  eligible. 


Scoring  of  Priority  Criteria  for 
Selection  of  Projects  with  Interest  Credit 
Requests:  RHS  will  allocate  points  to 
projects  with  requests  for  interest  credit. 
Projects  with  no  interest  credit  request 
will  be  reviewed  for  eligibility  and 
viability  on  a  continuous  basis  and 
without  any  priority  selection  criteria. 

The  six  priority  criteria  for  projects 
with  requests  for  interest  credit  are 
listed  below. 

Priority  1 — Projects  located  in  eligible 
rural  communities  with  the  lowest 
populations  will  receive  the  highest 
points. 


Population  size 

0-5.000  people   

5.001-10.000  people  

10.001-15.000  people 

15.001-20.000  people  


Points 


15 
10 
5 
0 


Priority  2— The  RHS  will  award 
points  for  projects  with  3-5  bedroom  as 
follows: 


#  of  3-5  Bedroom  Units 

r 

Points 

More  than  15  

10-15       

20 
15 

5-9 

10 

#  of  3-5  Bedroom  Units 


1-4 


Points 


Priority  3 — The  most  needy 
communities  as  determined  by  the 
median  income  from  the  most  recent 
census  data  will  receive  points.  The 
RHS  will  allocate  points  to  projects 
located  in  communities  having  the 
lowest  median  income.  Points  for 
median  income  will  be  awarded  as 
follows: 


Median  income  (dollars) 

Less  than  S35  000 

$35,001 -$45,000  

$45,001 -$55,000  

$55,001 -$65,000  

More  than -565,000  


Points 


20 

15 

10 

5 

0 


Priority  4 — Projects  that  demonstrate 
partnering  and  leveraging  in  order  to 
develop  the  maximum  number  of  units 
and  promote  partnerships  with  state  and 
local  communities  will  also  receive 
points.  Points  will  be  awarded  as 
follows: 


Loan  to  value  ratio  (percentage  %) 

Points 

More  than  75  

70-75                  

10 
15 

Less  than  70 

20 

Priority  5 — The  development  of 
projects  on  Tribal  Lands,  or  in  an 
Empowerment  Zone  or  Enterprise 
Community  will  receive  points.  The 
RHS  will  attribute  20  points  to  projects 
that  are  developed  in  any  of  the 
locations  described  in  this  priority- 

Priority  6 — The  development  of 
projects  in  a  Colonia  or  in  a  place 
identified  in  the  State's  Consolidated 
Plan  or  State  Needs  Assessment  as  a 
high  need  community  for  multi-family 
housing  will  receive  points.  The  RHS 
will  attribute  20  points  to  projects  that 
are  developed  in  any  of  the  locations 
described  in  this  priority. 

Notice  Submission  Address:  Eligible 
lenders  will  send  responses  to:  Director, 
Multi-Family  Housing  Processing 
Division,  Rural  Housing  Service,  U.S. 
Department  of  Agriculture,  Room  1263, 
STOP  0781 ,  1400  Independence 
Avenue.  SW,  Washington.  DC  20250- 
0781.  Responses  for  participation  in  the 
program  must  be  identified  as  "Section 
538  Guaranteed  Rural  Rental  Housing 
Program"  on  the  envelope. 
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t\utificatiuns:  Responses  will  De 
reviewed  for  completeness  and 
eligibility.  The  RHS  will  notify  those 
lenders  whose  responses  are  selected 
via  letter.  The  RHS  will  request  lenders 
without  RHS  lender  approval  to  apply 
for  RHS  lender  approval  within  30  days 
upon  receipt  of  notification  of  selection. 
For  information  regarding  RHS  lender 
approval,  please  refer  to  section 
SUBMISSION  OF  DOCUMENTATION 
FOR  RHS 

LENDER  APPROVAL  in  this  notice. 
Requests  for  RHS  lender  approval 
should  be  sent  to  the  person  and 
address  listed  in  the  NOTICE 
SUBMISSION  ADDRESS  section  in  this 
notice. 

Lenders  will  also  be  invited  to  submit 
a  complete  application  and  the  required 
application  fee  of  $2,500  to  the  Rural 
Development  State  Office  where  the 
project  is  located. 

Submission  ofGRRHP  Applications: 
Notification  letters  will  instruct  lenders 
to  contact  the  Rural  Development  State 
Office  immediately  following 
notification  of  selection  to  schedule 
required  agency  reviews.  Rural 
Development  State  Office  addresses  can 
be  found  in  the  USDA  Web  site,  http:/ 
/www. rurdevMsda.gov,  under  the  Rural 
Development  program  area. 

Rural  Development  State  Office  staff 
will  work  with  lenders  in  the 
development  of  an  application  package 
Required  documentation  for  a  complett 
application  package  is  stated  in  section 
3ofHB-l-3565. 

The  deadline  for  the  submission  of  a 
complete  application  and  application 
fee  is  90  days  from  the  date  of 
notification  of  response  selection.  If  the 
application  and  fee  are  not  submitted 
within  90  days  from  the  date  of 
notification,  the  selection  is  subjet:t  to 
cancellation,  thereby  allowing  another 
response  that  is  ready  to  prf>ceed  with 
processing  to  be  selected. 

Obligation  of  Program  Funds:  The 
RHS  will  only  obligate  funds  to  projects 
that  meet  the  requirements  for 
obligation,  including  undergoing  a 
satisfactory  environmental  review  in 
accordance  with  the  National 
Environmental  Protection  Act  (NEPA) 
and  lenders  who  have  submitted  the 
$2,500  application  fee  and  completed 
Form  RD  3565-1  for  the  selected 
project. 

Conditional  Commitment:  Once 
required  documents  for  obligation  and 
the  application  fee  are  received  and  all 
NEPA  requirements  have  been  met.  the 
Rural  Development  State  Office  will 
issue  a  conditional  commitment,  which 
stipulates  the  conditions  that  must  be 
fulfilled  before  the  issuance  of  a 


^11  i:  u!''  ■•.  in  atxurdance  with  7  CFR 
3.'ii.  .    lii  s. 

Issuance  of  Guarantee:  The  RHS  will 
issue  a  guarantee  to  the  lender  for  a 
project  in  accordance  with  7  CFR 
3565.303.  No  guarantee  can  be  issued 
without  a  complete  application,  review 
of  appropriate  certifications,  satisfactory 
assessment  of  the  appropriate  level  of 
environmental  review,  and  the 
completion  of  any  conditional 
requirements. 

Dated:  December  20.  2002. 
I.imcs  E.  Selroon.  111. 
Associate  Administrator.  Rural  Housing 
Service. 
|FR  Doc.  02-32758  Filed  12-26-02;  8:45  ami 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Clummittee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

action:  Additions  to  Procurement  List. 

summary:  This  action  adds  to  the 
I'lucuroinent  List  products  and  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
hfivr  othor  severe  disabilities. 
f  f^FtCTivE  date:  January  26,  2003. 
a:;dpesseS:  (Committee  for  Purchase 

:     iple  Who  Are  Blind  or  Severely 
Disabled,  )efferson  Plaza  2.  Suite  10800, 
1421  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
SivT'.  '  !  t    K.'nii.'i  I'.      '"  '    >'i'  (-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  9.  2001,  September  13,  October 
4,  and  October  25.  2002,  the  Committee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled  published 
notice  (66  FR  51372,  67  FR  58013, 
62224.  and  65531)  of  proposed 
additions  to  the  Procurement  List. 

The  following  comments  pertain  to 
Gloves,  Surgeon's  Sterile  Disposable. 

Comments  were  received  from  three 
suppliers  of  surgical  gloves  to  the 
Government,  in  response  to  a  notice  the 
Committee  placed  in  the  onlintf 
information  service  FedBizOpps.  One 
supplier  claimed  that  the  large  majority 
of  its  sales  were  of  surgical  gloves  for 
the  Department  of  Veterans  Affairs  (VA). 
However,  a  review  of  these  sales 
disclosed  that  a  very  small  percentage  of 
the  supplier's  sales  were  surgical  gloves 
for  the  VA.  Consequently,  the  addition 
should  not  constitute  a  severe  adverse 
impact  on  this  supplier. 


The  second  supplier  stated  that  it  is 
a  small  business  which  has  been  unable 
to  sell  to  hospitals  and  the  Government 
previously,  but  hoped  to  do  so  through 
a  recent  contract  under  the  Federal 
Supply  Schedules.  The  supplier 
believes  that  this  Procurement  List 
addition  will  cut  it  off  from  the 
Schedules,  thus  reducing  its  sales  to  the 
point  that  it  will  no  longer  be  able  to 
offer  surgical  gloves  because  it  will  lose 
the  needed  economy  of  scale.  This 
supplier  objected  to  the  anticipated  VA 
decision  to  standardize  on  the  surgical 
gloves  being  added  to  the  Procurement 
List,  noting  possible  physician 
objections  to  standardization  as  well  as 
the  curtailment  of  the  market 
represented  by  standardization  on  one 
glove.  The  supplier  noted  that  the 
nonprofit  agency  designated  by  the 
Committee  to  provide  the  surgical  glove 
already  provides  to  the  VA  the 
examination  glove  on  which  VA 
standardized,  and  that  the  earlier 
standardization  decision  cost  it  some 
VA  sales.  Finally,  the  supplier  claimed 
that  prices  for  the  surgical  glove  will 
increase  inappropriately,  as  allegedly 
happened  for  the  examination  glove. 

"This  supplier  failed  to  provide  sales 
data,  so  the  Committee  cannot 
quantitatively  assess  the  supplier's 
impact  claims.  The  surgical  glove 
requirement  being  added  to  the 
Procurement  List  is  limited  to  the  VA 
requirement,  so  the  supplier  should  be 
able  to  sell  surgical  and  examination 
gloves  to  other  Government  agencies 
through  the  Schedules.  The  Committee 
is  not  responsible  for  VA 
standardization  decisions,  so  it  cannot 
consider  effects  of  those  decisions  in 
judging  whether  its  Procurement  List 
additions  unfairly  impact  sup^Jliers.  The 
prices  for  both  surgical  and  examination 
gloves  were  agreed  to  through 
negotiation  between  VA  and  the 
designated  nonprofit  agency,  and  thus 
represent  fair  market  prices  under  the 
Committee's  pricing  policies. 

The  third  supplier  provided 
information  which  allowed  the 
Committee  to  estimate  the  percentage  of 
its  sales  that  will  be  lost  because  of  the 
addition  of  this  surgical  glove  to  the 
Procurement  List.  However,  this 
percentage  is  below  the  level  which  the 
Committee  normally  considers  to 
constitute  severe  adverse  impact  on  a 
supplier.  The  supplier  also  claimed  that 
the  addition  would  negatively  impact 
numerous  small  businesses  providing 
gloves  to  the  Government,  would 
prevent  domestically  manufactured 
gloves  from  being  sold  to  the 
Government,  would  unfairly  restrict 
competition  and  pricing  for  a  large- 
value  health  care  item,  and  would 
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threaten  the  operational  readiness  of  the 
military  and  of  Federal  civilian  agencies 
in  support  of  homeland  security  by 
limiting  surgical  glove  purchases  to  one 
non-commercial  source. 

This  supplier's  claims  are  based  on 
the  assumption  that  the  Committee  is 
adding  all  Government  surgical  glove 
purchases  to  the  Procurement  List, 
rather  than  the  VA  requirement  for  one 
type  of  surgical  glove  The  Committee  is 
confident  that  the  designated  nonprofit 
agency,  which  is  an  experienced 
provider  of  examination  gkues.  will  do 
equally  well  at  fuifiHing  the  limited 
requirement  which  is  being  added  to  the 
Procurement  List.  This  Procurement  List 
addition  should  have  no  significant 
effect  on  the  ability  of  other  surgical 
glove  suppliers,  including  small 
businesses,  to  fill  the  needs  of 
Government  agencies  outside  VA, 
including  the  Department  of  Defense 
and  Homeland  Security,  or  on  the  price 
of  those  gloves.  Concerning  impact  on 
the  domestic  manufacture  of  surgical 
gloves,  it  is  the  Committee's 
understemding  that  these  gloves  are  not 
manufactured  by  anyone  in  the  United 
States. 

The  following  material  pertains  to  all 
of  the  items  being  added  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  products  and  services  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List. 


Accordingly,  the  following  products 
and  ser\'ices  are  added  to  the 
Procurement  List: 

Products 

Product/NSN:  4  Ply  Cut  End 
Mopheads 

7920-00-NIB-0430.  #12 
7920-0O-NIB-O431,  #16 
7920-00-NIB-0432,  #24 
7920-00-NIB-0434,  #20 
7920-00-NIB-0435,  #32 

NPA:  New  York  City  Industries  for  the 
Blind,  Brooklyn,  New  York. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center,  New 
York,  New  York. 

Product/NSN:  Gloves,  Surgeon's, 
Sterile  Disposable 
Glove,  Surgeon,  Encore,  Size  5.5/ 

6515-00-NIB-O121 
Glove,  Surgeon.  Encore,  Size  6.0/ 

6515-00-NIB-0122 
Glove,  Surgeon,  Encore,  Size  6.5/ 

6515-00-NIB-0123 
Glove,  Surgeon,  Encore,  Size  7.0/ 

6515-00-NIB-0124 
Glove,  Surgeon,  Encore.  Size  7.5/ 

6515-00-NIB-0125 
Glove,  Surgeon.  Encore,  Size  8.0/ 

6515-00-NIB-0126 
Glove,  Surgeon,  Encore,  Size  8.5/ 

6515-00-NIB-0127 
Glove,  Surgeon,  Encore,  Size  9.0/ 

6515-00-NIB-0128 
Glove,  Surgeon,  Derma  Prene,  Size 

5.5/6515-00-N1B-0129 
Glove,  Surgeon,  Derma  Prene,  Size 

6.0/651 5-00-NlB-Ol  30 
Glove,  Surgeon.  Derma  Prene,  Size 

6.5/6515-00-NIB-0131 
Glove,  Surgeon.  Derma  Prene,  Size 

7.0/6515-00-NIB-0132 
Glove,  Surgeon.  Derma  Prene,  Size 

7.5/6515-00-NIB-0133 
Glove.  Surgeon,  Derma  Prene,  Size 

8.0/651 5-00-NIB-Ol  34 
Glove,  Surgeon,  Derma  Prene,  Size 

8.5/651 5-00-NIB-Ol  35 
Glove,  Surgeon,  Derma  Prene,  Size 

9.0/6515-00-N1B-0136 
Glove,  Surgeon,  Encore  Ultra-thick 

Orthopedic,  Size  6.0/65 15-00-NIB- 

0145 
Glove,  Surgeon.  Encore  Ultra-thick 

Orthopedic,  Size  6.6/651 5-00-NIB- 

0146 
Glove.  Surgeon,  Encore  Ultra-thick 

Orthopedic,  Size  7.0/651 5-00-NIB- 

0147 
Glove,  Surgeon,  Encore  Ultra-thick 

Orthopedic,  Size  7.5/65 15-00-NIB- 

0148 
Glove,  Surgeon,  Encore  Ultra-thick 

Orthopedic,  Size  8.0/65 15-00-NlB- 

0149 
Glove,  Surgeon,  Encore  Ultra-thick 

Orthopedic,  Size  8.5/6515-00-NIB- 

0150 


Glove,  Surgeon,  Encore  Ultra-thick 

Orthopedic,  Size  9.0/65 15-00-NIB- 

0151 
Glove,  Surgeon,  Encore  MicrOptic, 

Size  5.5/6515-00-NIB-0152 
Glove,  Surgeon,  Encore  MicrOptic, 

Size  6.0/6515-O0-NIB-O153 
Glove.  Surgeon,  Encore  MicrOptic, 

Size  6.5/6515-00-NIB-0154 
Glove,  Surgeon,  Encore  MicrOptic, 

Size  7.0/651 5-OO-NIB-Ol 55 
Glove,  Surgeon,  Encore  MicrOptic, 

Size  7.5/6515-00-NIB-0156 
Glove,  Surgeon,  Encore  MicrOptic, 

Size  8.0/6515-00-NIB-0157 
Glove,  Surgeon,  Encore  MicrOptic, 

Size  8.5/65 15-00-NIB-Ol  58 
Glove,  Surgeon,  Encore  MicrOptic, 

Size  9.0/651 5-OO-NlB-Ol  59 
Glove,  Surgeon,  Encore  Acclaim,  Size 

5.5/6515-00-NIB-0160 
Glove,  Surgeon.  Encore  Acclaim,  Size 

6.0/6515-00-NIB-0161 
Glove,  Surgeon.  Encore  Acclaim,  Size 

6.5/6515-00-NIB-0162 
Glove.  Surgeon,  Encore  Acclaim,  Size 

7.0/6515-00-NIB-0163 
Glove,  Surgeon,  Encore  Acclaim,  Size 

7.5/6515-00-NIB-0164 
Glove,  Surgeon,  Encore  Acclaim.  Size 

8.0/6515-00-NIB-0165 
Glove,  Surgeon,  Encore  Acclaim,  Size 

8.5/651 5-00-NIB-Ol  66 
Glove,  Surgeon,  Encore  Acclaim,  Size 

9.0/651 5-OO-NIB-Ol  67 
Glove,  Siu^eon,  Biogel,  Size  5.5/ 

6515-00-NIB-0168 
Glove,  Surgeon,  Bfogel,  Size  6.0/ 

6515-00-NIB-0169 
Glove,  Surgeon,  Biogel,  Size  6.5/ 

6515-O0-NIB-0170 
Glove,  Surgeon,  Biogel,  Size  7.0/ 

6515-00-NIB-0171 
Glove,  Surgeon,  Biogel,  Size  7.5/ 

6515-00-NIB-0172 
Glove,  Surgeon,  Biogel,  Size  8.0/ 

65 15-00-NIB-Ol 73 
Glove,  Siu^eon,  Biogel.  Size  8.5/ 

6515-00-NIB-0174 
Glove.  Surgeon,  Biogel,  Size  9.0/ 

6515-00-NIB-0175 
Glove.  Surgeon,  Biogel  M,  Size  5.5/ 

651 5-00-NIB-Ol 76 
Glove,  Surgeon.  Biogel  M,  Size  6.0/ 

6515-00-NIB-0177 
Glove,  Surgeon,  Biogel  M,  Size  6.5/ 

6515-00-NIB-0178 
Glove,  Surgeon,  Biogel  M.  Size  7.0/ 

651 5-00-NIB-Ol 79 
Glove,  Surgeon,  Biogel  M,  Size  7.5/ 

651 5-OO-NIB-Ol 80 
Glove,  Surgeon,  Biogel  M,  Size  8.0/ 

6515-00-NIB-0181 
Glove,  Surgeon,  Biogel  M,  Size  8.5/ 

65 15-00-NIB-Ol 82 
Glove.  Surgeon,  Biogel  M,  Size  9.0/ 

6515-0O-NIB-0183 
Glove,  Surgeon,  Biogel  Orthopedic, 

Size  5.5/6515-00-NIB-0192 
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c.iove.  Surgeon.  Biogel  Orthopedic, 

Size  6.0/6515-0O-NIB-0193 
Glove.  Surgeon.  Biogel  Orthopedic, 

Size  6.5/6515-00-NIB-0194 
Glove,  Surgeon,  Biogel  Orthopedic, 

Size  7.0/6515-OO-NIB-O195 
Glove,  Surgeon,  Biogel  Orthopedic. 

Size  7.5/6515-00-NIB-0196 
Glove,  Surgeon,  Biogel  Orthopedic, 

Size  8.0/6515-OO-NIB-O197 
Glove,  Surgeon,  Biogel  Orthopedic, 

Size  8.5/65 15-00-NIB-Ol 98 
Glove,  Surgeon,  Biogel  Orthopedic, 

Size  9.0/65 15-00-NlB-Ol  99 
Glove,  Surgeon,  Biogel  Indicator,  Size 

5.5/651 5-00-N1B-0200 
Glove.  Surgeon,  Biogel  Indicator,  Siz< 

6.0/65 15-00-NIB-0201 
Glove.  Surgeon.  Biogel  Indicator.  Size 

6.5/65 15-0a-NIB-0202 
Glove.  Surgeon.  Biogel  Indicator,  Size 

7.0/6515-O0-NIB-0203 
Glove.  Surgeon,  Biogel  Indicator.  Size 

7.5/651 5-O0-NIB-0204 
Glove,  Surgeon,  Biogel  Indicator,  Size 

8.0/6515-OO-NIB-O205 
Glove,  Surgeon,  Biogel  Indicator.  Size 

8.5/651 5-00-NIB-0206 
Glove.  Surgeon,  Biogel  Indicator,  Size 

9.0/6515-OO-NIB-O207 
Glove,  Surgeon,  Biogel  Neotech,  Size 

5.5/6515-00-NIB-0208 
Glove.  Surgeon.  Biogel  Neotech.  Size 

6.0/651 5-O0-NIB-O209 
Glove.  Surgeon.  Biogel  Neotech,  Size 

6.5/6515-00-NIB-0210 
Glove.  Surgeon.  Biogel  Neotech.  Size 

7.0/6515-00-NIB-0211 
Glove.  Surgeon.  Biogel  Neotech.  Size 

7.5/6515-00-NIB-0212 
Glove.  Surgeon.  Biogel  Neotech.  Size 

8.0/651 .5-O0-NIB-O2 1 3 
Glove,  Surgeon,  Biogel  Neotech,  Size 

8.5/6515-00-NIB-0214 
Glove,  Surgeon.  Biogel  Neotech,  Size 

9.0/6515-OO-N1B-O215 
NPA:  Bosnia  Industries  for  the  Blind, 
Inc.,  Indianapolis,  IN. 

Contract  Activity:  Veterans  Affairs 
National  Acquisition  Genter.  Hines.  IL. 

Services 

Stirvice  Type/Location:  Custodial 
Service,  Camp  BuUis,  Buildings  5000. 
6110.  and  6201.  San  Antonio.  Texas. 

NPA:  Professional  Contract  Services. 
Inc..  Austin.  Texas. 

Contract  Activity:  MEDCOM  Health 
Care  Acquisition  Activity.  Fort  Sam 
Houston.  Texas. 

Service  Type/Location:  Janitorial/ 
Custodial.  U.S.  Army  Reserve  Center. 
Fraser.  Michigan. 

NPA:  Jewish  Vocational  Service  and 
Community  Workshop.  Inc..  Southfield. 
Michigan. 

Contract  Activity:  HQ.  88th  Regional 
Support  Command.  Fort  Snelling. 
Minnesota. 


This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exerci.soH  under  those  contracts. 

Sheryl  D.  Kiiuhi  i\ . 

Director.  Information  Management. 

IFR  Dn<    02-.12764  Filed  12-25-02:  8:45  am) 

BILUNG  COOe  6393-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List:  Proposed  Additions 
and  Deletions 

AGENCY   flommittee  for  Purchase  From 

Puople  Who  Are  Blind  or  Severely 

Disabled. 

ACTION   Proposed  additions  to  and 

deletions  from  procurement  list. 

summary:  The  Committee  is  proposing 
til  i  111  111  the  Procurement  List  products 
and  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities,  and  to  delete  products 
previously  furnished  by  such  agencies. 
Comments  ^4ust  Be  Received  On  or 
P'  '    '■    Iinuary  26.  2003, 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2.  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sh('r\l  I)    K.'ini.rU    (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  IS  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

.Xdilitiiin.s 

■  I  ;ii.  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  product  or  service  will 
be  required  to  procure  the  products  and 
services  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  and  services  to  the 
Government. 


2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Cortmenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  products  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed; 

I'rddui  Is 

Product/NSN:  Large  Format  Inkjet 
Paper,  7530-00-NIB-0670. 

NPA:  Wiscraft  Inc. — Wisconsin 
Enterprises  for  the  Blind, 
Milwaukee,  Wisconsin. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center, 
New  York,  New  York. 

Product/NSN:  Skilcraft  Aerosol 
Cleaners.  Clean  "N"  Disinfect/ 
7930-00-NIB-0223,  Glass  Pro/ 
7930-00-NIB-0191,  Maximum/ 
793(>-00-NIB-0192,  Office  Plus/ 
7930-00-NIB-0190,  X-Spot  Carpet 
Stain  Remover/ 7930-00— NIB- 
0224. 

NPA:  Lighthouse  for  the  Blind.  St. 
Louis.  Missouri. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center. 
New  York.  New  York. 

Services 

Service  Type/Location:  Janitorial/ 

Custodial.  Department  of  Veterans 

Affairs,  Community  Based 

Outpatient  Clinic,  Muskegon. 

Michigan. 
NP.(4.  Goodwill  Industries  of  West 

Michigan.  Inc.,  Muskegon, 

Michigan. 
Contract  Activity:  Department  of 

Veterans  Affairs,  Battle  Creek, 

Michigan. 
Service  Type/Location:  Janitorial/ 

Custodial,  Herbert  Hoover  Library, 

West  Branch,  Iowa. 
A/Py4.  Goodwill  Industries  of 

Southeast  Iowa,  Iowa  City,  Iowa. 
Contract  Activity:  National  Archives  & 

Records  Service,  College  Park, 

Maryland. 
Service  Type/Location:  Janitorial/ 

Custodial,  Naval  Reserve  Center,  La 

Crosse,  Wisconsin. 
NPA:  Riverfront  Activity  Center.  Inc., 

La  Crosse,  Wisconsin. 
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Contract  Activity:  Naval  Facilities 

Engineering  Command,  Crane, 

Indiana. 
Service  Type/Location   )anitorial/ 

Custodial.  U.S.  Army  Corps  of 

EnKineers.  Saylorville  Lake  Project, 

luhnston.  Iowa. 
SPA:  Goodwill  Solutions,  inc..  Des 

Moines,  Iowa. 
Contract  Activity:  U.S.  Army  Corps  of 

Engineers — Contra(  ting  Div  Rock 

Island.  Illinois, 
Service  Tvpp/ Location:  lanitonal/ 

Custodial,  VA  Central  Iowa  Health 

Care  System,  Day  Care  Center.  Des 

Moines,  Iowa. 
NPy4; Goodwill  Solutions,  Inc..  Des 

Moines.  Iowa. 
Contract  Activity:  VA  Central  Iowa 

Health  Care  System,  Des  Moines. 

Iowa. 
Service  Type/Location:  Printer  Toner 

Cartridge  &  Ribbons  Management, 

Veterans  Affairs  Medical  Center, 

Danville,  Illinois. 
NPA:  Thresholds  Rehabilitation  Inc., 

Chicago,  Illinois. 
Contract  Activity:  Veterans  Affairs 

Medical  Center.  Danville,  Illindis 
Service  Type/Location:  RehabilitdtKin 

Support  Services,  Veteran's 

Industries.  Central  Arkansas 

Veteran's  Healthcare  System.  Little 

Rock  and  North  Little  Rock, 

Arkansas. 
NPA:  Pathfinder,  Inc.,  Jacksonville, 

Arkansas. 
Contract  Activity:  Central  Arkansas 

Veterans  Healthcare  System,  North 

Little  Rock.  Arkansas. 

Deletions 

1  certity  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Tht;  ma|(ir  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
rc(  nnlkceping  or  other  compliance 
i('(juirt'nients  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  proposed 
for  deletion  from  the  Procurement  List, 

The  following  products  have  been 
[proposed  for  deletion  from  the 
Procurement  List: 

I'rodui  ts 

Product/NSN:  Marker,  Tube  Type, 
Fine  Tip 


7520-00-051-5031  ^ 

7520-00-051-5033 

7520-00-051-5035 

7520-00-051-5036 

7520-00-116-2886 

7520-00-116-2887 

7520-00-116-2888 

7520-00-116-2889 

7520-00-935-0979 

7520-00-935-0980 

7520-00-9,35-0981 

7520-00-935-0902 

NPA:  Winston-Salem  Industries  for 
the  Blind,  Winston-Salem,  North 
Carolina. 
Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center, 
New  York,  New  York. 
Product/NSN:  Pen,  Essential  LVX 
Translucent  and  refills 
7510-01-454-1174 
7510-01-454-1178 
7510-01-454-1185 
7510-01-454-1188 
NPA:  Industries  for  the  Blind.  Inc., 

Milwaukee,  Wisconsin, 
Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center. 
New  York,  New  York. 
Product/NSN:  Pen,  Executive 
Fountain  and  refills 
7520-01-451-2277 

NPA:  Industries  for  the  Blind,  Inc., 

Milwaukee,  Wisconsin, 
Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center, 
New  York,  New  York, 
Product/NSN:  Pen,  Metal  Barrel  & 
Refills 
7510-01-446-4835 
7510-01-446-4845 
7510-01-446-4846 
7510-01-446-4850 
NPA:  Industries  for  the  Blind,  Inc., 

Milwaukee.  Wisconsin. 
Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center, 
New  York.  New  York. 
Product/NSN:  Refill,  Ballpoint  Pen 
7510-00-754-2688 
.VP.4:  Industries  for  the  Blind,  Inc., 

Milwaukee,  Wisconsin. 
Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center, 
New  York,  New  York. 

Sheryl  D.  Kennerly, 

Director.  Information  Management. 

(FR  Dnr  02-.327B5  Filed  12-26-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
[I.D.  121902C] 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 


and  Budget  (0MB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  International  Dolphin 
Conservation  Program. 

Form  Numb^rfs):  None. 

OMB  Approval  Number.  0648-0387. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  144. 

Number  of  Respondents:  38. 

Average  Hours  Per  Response:  30 
minutes  for  a  vessel  permit  application; 
1 0  minutes  for  an  operator  permit 
application;  30  minutes  for  a  waiver 
request  to  transmit  the  Eastern  Tropical 
Pacific  without  a  permit;  10  minutes  for 
a  vessel  departure  notification,  change 
in  permit  operator  information,  or 
modified  net  notification;  10  hours  for 
an  experimental  fishing  permit 
application;  10  hours  for  an 
experimental  fishing  permit  report;  15 
minutes  for  a  dolphin  mortality  limit 
request;  10  minutes  for  an  arrival 
notification;  60  minutes  for  a  tuna 
tracking  form;  10  minutes  for  a  monthly 
tuna  storage  removal  report;  60  minutes 
for  a  monthly  tuna  receiving  report;  and 
30  minutes  to  produce  reports  upon 
request. 

Needs  and  Uses:  The  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  collects 
information  to  implement  the 
International  Dolphin  Conservation 
Program  Act.  The  Act  allows  entry  of 
yellowfin  tuna  into  the  United  States, 
under  specific  conditions,  from  nations 
in  the  Program  that  would  otherwise  be 
under  embargo.  The  Act  also  allows 
U.S.  fishing  vessels  to  participate  in  the 
yellowfin  tuna  fishery  in  the  eastern 
tropical  Pacific  Ocean  on  terms 
equivalent  with  the  vessels  of  other 
nations.  NOAA  collects  information  to 
allow  tracking  and  verification  of 
"dolphin  safe"  and  "non-dolphin  safe" 
tuna  products  from  catch  through  the 
U.S.  market. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Frequency.  On  occasion,  monthly, 
annually. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer.  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266.  Department  of 
Commerce.  Room  6625,  14th  and 
Constitution  Avenue,  NW,  Washington, 
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ill',  n,  K    ({(h:  gov). 

\\  ntttm  comments  and 
jt-.  oiiimondations  for  the  proposed 

III.  iination  collection  should  be  sent 
tM  t !  1 1 II  30  days  of  publication  of  this 
11. t.  .■  to  David  Rostker.  OMB  Desk 
t  )fti.  IT.  Room  10202.  New  Executive 
(  )!f.  -•  Building.  Washington.  DC  20503. 

.     .1    I).M.!mtM'r  19.2002." 
t.wcllii.i'  Kdnk.s. 

Mijiiiif(i-iiifnt  Analyst.  Office  of  the  Chief 
Information  Officer. 
IKK  Doc.  02-32620  Filed  12-26-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
II  U    I.'1902F; 

Submission  tor  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
iihmilttui  to  the  Office  of  Management 
Hi<!  Hudgft  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
mfMnnation  under  the  provisions  of  the 
!'  I}.'  rwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agnncy.  National  Oceanic  and 
Mmospheric  Administration  (NOAA). 

Title.  Reporting  of  Sea  Turtle 
Incidental  Take  in  Virginia  C]hesap>eake 
Hay  Pound  Net  Operations. 

Form  Numbeiish  None. 

OMB  Approval  Number.  None. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  74. 

Number  of  Respondents:  80. 

Average  Hours  Per  Response:  10 
minutes. 

Needs  and  Uses:  Year-round  reporting 
of  sea  turtle  incidental  take  is  necessary 
toil)  monitor  the  level  of  incidental 
'  iko  in  the  state-managed  pound  net 
lishery,  (2)  ensure  that  the  level  of  take 
does  not  exceed  the  Incidental  Take 
Statement  issued  in  conjunction  with 
'he  Biological  Opinion,  and  (3)  verify 
!h.i<  the  seasonal  pound  net  leader 
icNti  iction  is  adequate  to  protect  sea 
turtles.  The  respondents  will  be  Virginia 
[)ound  net  fishermen. 

Affected  Public:  Individuals  or 
iiDUseholds,  business  or  other  for-profit 
organizations. 

Frequency. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker. 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
(ailing  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
( )fficer.  (202)  482-0266.  Department  of 
Commerce.  Room  6625.  14th  and 
(^institution  Avenue.  NW.  Washington. 


DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer.  Room  10202.  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  Dvt  inilxr  19,  2002. 
Gwellnar  H.iiiks 

Manaifenwiit  Anolyst.  Office  of  the  Chief 
Information  Officer. 
|FR  Doc.  02-32622  Filed  12-26-02.  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Foreign  Trade  Zones  Board 

Foreign  Trade  Zone  98 — Birmingham 
AL   Application  tor  Expansion  of 
Manufacturing  Authority.  Subzone 
98A     Mercedes-Benz  U  S 
International.  Inc   (Motor  Vehicles), 
Tuscaloosa  County   AL 

An  applicdtiun  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Birmingham. 
Alabama,  grantee  of  FTZ  98.  on  behalf 
of  Mercedes-Benz  U.S.  International. 
Inc.  (MBUSI).  operator  of  Subzone  98A 
at  the  MBUSI  motor  vehicle 
manufacturing  plant  in  Tuscaloosa 
County,  Alabama,  requesting  an 
expansion  of  the  scope  of  manufacturing 
authority  to  include  new  manufacturing 
capacity  under  FTZ  procedures.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81  u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  December  17.  2002. 

Subzone  98 A  was  approved  in  1996 
for  the  manufacture  of  up  to  80,000 
light-duty  passenger  vehicles  annually 
at  the  MBUSI  plant  (2.000  employees/ 
900  acres/1.7  million  sq.ft.)  in 
Tuscaloosa  County  (Board  Order  803,  61 
FR  8237.  March  4^  1996). 

The  applicant  currently  requests  that 
the  scope  of  FTZ  manufacturing 
authority  be  extended  to  include 
additional  production  capacity  (to  a 
total  of  250,000  vehicles  annually)  to  be 
added  within  the  existing  boundaries  of 
Subzone  98 A. 

Parts  and  materials  that  are  sourced 
from  abroad  (approximately  15-20%  of 
total  purchases)  include:  oil,  synthetic 
paint,  glue/adhosives,  chemical 
products/preparations,  articles  of  plastic 
and  rubber  tubes/hoses/plates/sheets/ 
film/profiles/fittings.  handles/knobs. 


gaskets/seals,  o-rings,  rubber  belts,  tires, 
fasteners,  gasoline  and  diesel  engines, 
parts  of  engines  (cylinder  heads,  short 
blocks,  connecting  rods),  turbo/ 
superchargers,  compressors,  pumps, 
fans,  air  conditioner  components,  filters, 
fire  extinguishers,  pulleys,  flywheels, 
ignition  parts,  bushings,  dampeners, 
textile  cases,  carpet  sets,  glass,  mirrors, 
catalytic  converters,  steel  flanges/ 
fittings,  springs,  brake  cables,  articles  of 
copper,  aluminum  fasteners,  clamps, 
locks,  hinges,  pneumatic  cylinders, 
clutches  (and  related  parts),  electronic 
controlling  apparatus,  resistors, 
transceivers,  am-fm  radio/cd  receivers, 
compact  disc  players,  navigational 
systems,  alarms,  electric  motors, 
generators,  valves,  actuators,  bearings, 
thermostats,  transmission  shafts/gears/ 
sprockets,  torque  converters,  hubs, 
universal  joints,  drive  shafts,  batteries, 
fuses,  relays,  voltage  regulators, 
conductors,  fiberoptic  cables,  switches, 
printed  circuit  assemblies,  telephonic 
equipment,  electrical  control  apparatus, 
starters,  lighting/signaling  equipment, 
windshield  wipers,  defrosters,  parts  of 
infrared  lamps,  bumpers,  seat  belts, 
airbags  and  modules,  body  stampings, 
wheels,  radiators,  exhaust  systems, 
steering  wheels/boxes,  flat  panel 
displays,  pyrometers,  fiow/pressure/ 
supply  meters,  oxygen  sensors, 
speedometers,  tachometers,  and  seats 
(duty  rate  range:  free — 20%).  The  list 
represents  an  expanded  scope  of 
MBUSl's  existing  scope  of  sourcing 
authority. 

Expanded  zone  procedures  would 
continue  to  exempt  MBUSI  from 
Customs  duty  payments  on  the  foreign 
components  used  in  production  for 
export.  On  its  domestic  sales  and 
exports  to  NAFTA  countries,  the 
company  can  choose  the  lower  duty  rate 
that  applies  to  finished  passenger 
vehicles  (2.5%)  for  the  foreign  inputs 
noted  above.  The  application  indicates 
that  the  savings  from  FTZ  procedures 
would  help  improve  the  MBUSI  plant's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  following 
addresses: 

1 .  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board.  U.S.  Department  of  Commerce, 
Franklin  Court  Building.  Suite  4100W. 
1099  14th  Street,  NW..  Washington.  DC 
20005:  or. 
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2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board. 
U.S.  Department  of  Commerce.  FCB- 
4100W,  1401  Constitution  Ave.,  NW.. 
Washington.  DC  20230. 

The  closing  period  for  their  receipt  is 
February  25,  2003.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  (to  March  12,  200.31 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
Office  of  the  Foreign-Trade  Zones 
Board's  Executive  Secretary  at  address 
No.  1  listed  above. 

Dated:  December  17.  2002. 
Dennis  Puccinelli, 
Executive  Secretary. 
IFR  Doc.  02-32727  Filed  12-26-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  62-2002] 

Foreign-Trade  Zone  72 — Indianapolis, 
IN,  Application  for  Subzone.  Decatur 
Mold,  Tool  and  Engineering,  Inc, 
(Plastic  Injection  Molds);  North 
Vernon.  IN 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Indianapolis  Airport 
Authority,  grantee  of  FTZ  72,  requesting 
special-purpose  subzone  status  for  the 
manufacturing  euid  warehousing 
facilities  of  Decatur  Mold,  Tool  and 
Engineering,  Inc.  (Decatur  Mold). 
located  in  North  Vernon,  Indiana.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  US  C.  81a- 
81  u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  U  was  formally  filed 
on  December  17,  2002. 

The  Decatur  Mold  facility  is 
comprised  of  two  sites  with  150 
employees  in  Jennings  County,  Indiana: 
Site  1  (20  acres}— located  at  3330  and 
3430  North  State  Highway  7,  North 
Vernon;  and  Site  2  (78  acres) — located  at 
Kural  Route  5/E  County  Road  175N, 
North  \'ernon  The  facilities  are  used  for 
the  manufacturing,  storage  and 
distribution  of  plastic  injection  molds 
(HTS.  8477  and  8480.  dutv  rate  3.1%) 
and  components  Components  and 
materials  sourced  from  abroad 
(representing  5%  of  all  parts  used  in 
manufacturing)  include:  metal  stamp 
dies,  thermolators,  plastic  material 
dryers,  electronic  weighing  scales,  belt 
type  conveyors,  robots — calendaring, 
color  feeders,  pins,  sleeves,  heaters. 


material  grinders,  hot  stamps,  parts  for 
robots,  mold  bases,  sonic  welders,  and 
hot  tip  controls  (HTS  8207,  8418,  8419, 
8423. 8428, 8477, 8479, 8480, 8515,  and 
9032  dutv  rate  ranges  from  duty  free  to 
5.7%). 

FTZ  procedures  would  exempt 
Decatur  Mold  from  Customs  duty 
pavments  on  the  foreign  components 
used  in  export  production  Some  30 
percent  of  the  plant's  shipments  are 
exported.  On  its  domestic  sales,  Decatur 
Mold  would  be  able  to  choose  the  duty 
rates  during  Customs  entry  procedures 
that  applv  tn  finished  molds  (3.1%)  for 
the  foreign  inputs  noted  above.  The 
request  indicates  that  the  savings  from 
FTZ  procedures  would  help  improve 
the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses; 

1 .  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building.  Suite  4100W, 
1099  14th  St.  NW..  Washington,  DC 
20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service;  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB, 
Suite  4100W,  1401  Constitution  Ave. 
NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
February  25.  2003.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  (to  March  12,  2003). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade-Zones  Board's  Executive 
Secretary'  at  the  first  address  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
Penwood  One,  Suite  106,  11405  North 
Pennsylvania  Street,  Carmel,  IN  46032. 

Dated:  December  19,  2002. 
Pierre  Du\ 

Acting  Executive  Secretary. 
(FR  Doc  02-32730  Filed  12-26-02;  8:45  am) 

BILUNG  CODE  351(>-DS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
(Docket  61-2002: 

Foreign-Trade  Zone  124 — Gramercy 
LA.  Application  for  Subzone   Ergon  St 
James.  Inc.  (Oil  Terminal):  St  James 
LA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  South  Louisiana, 
grantee  of  FTZ  124,  requesting  special- 
purpose  subzone  status  for  the  oil 
terminal  facilities  of  Ergon  St.  James, 
Inc.  (Ergon),  located  in  St.  James, 
Louisiana.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  December 
17,  2002. 

The  Ergon  facilities  (718  acres,  7 
tanks.  1.5  million  barrel  capacity)  are 
located  at  7405  Highway  18.  St.  James, 
Louisiana.  The  terminal  facilities  (12 
employees),  are  used  for  the  receipt, 
storage,  and  distribution  of  crude  oil  to 
the  Ergon  Refining,  Inc.  refinery  in 
Vicksburg,  Mississippi.  All  of  the  crude 
oil  is  sourced  from  abroad.  Ergon 
Refining,  Inc.  has  also  submitted  an 
application  for  subzone  status  at  its 
Vicksburg  refinery  (Docket  61-2002). 

Zone  procedures  would  allow  Ergon 
to  defer  duty  payments  until 
merchandise  is  shipped  from  the  facility 
and  entered  for  consumption.  The 
company  has  applied  for  subzone  status 
at  its  refinery  and  terminal  so  that  crude 
oil  could  be  shipped  from  the  St.  James 
terminal  to  the  Vicksburg  refinery  in 
zone  status.  The  request  indicates  that 
the  savings  from  FTZ  procedures  would 
help  improve  the  company's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1 .  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce. 
Franklin  Court  Building.  Suite  4100W. 
1099  14th  St.  MV    \Vashington,  DC 
20005; or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB, 
Suite  4100W,  1401  Constitution  Ave. 
NW..  Washington.  DC  20230. 
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lih;  !>■■!  ii)(l  lor  their  receipt  is 
;niit   Rebuttal  comments 
■   '     nil!.!  Ill  submitted 
dunm;  !fi>'  tmHgiuiig  period  may  be 
siihiint! -li  during  the  subsequent  15-day 
[Miiul  (to  March  12.  2003). 

A  copy  of  the  application  and 
iccompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center. 
*  )ne  Canal  Place.  365  Canal  Street.  Suite 
1 170.  New  Orleans.  LA  70130. 

Dated:  December  18,  2002. 
Ik'iims  I'liccinelii, 
txf,f  u/ivr  Secretary. 
(FR  Doc.  02-32729  Filed  12-26-02;  8:45  am] 

Bill  INC.  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
Foreign  Trade  Zones  Board 

(Docket  6i>  2002) 

Foreign- Trade  Zone  158     Vicksburg/' 
Jackson   MS,  Application  tor  Subzone, 
Ergon  Refining,  Inc   (Oil  Refinery), 
Vicksburg    MS 

An  appliudtiuii  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Vicksburg-Jackson 
Foreign-Trade  Zone,  grantee  of  FTZ  158, 
Kfquesting  special-purpose  subzone 
status  for  the  oil  refining  facilities  of 
Ergon  Refining,  Inc.  (Ergon),  located  in 
Vicksburg,  Mississippi.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
\iX  as  amended  (19  U.S.C.  81a-81u), 
iiid  the  regulations  of  the  Board  (15  CFR 
|i.irt  400).  It  was  formally  filed  on 
December  17.  2002. 

The  refinery  complex  (25.000  BPD 
capacity,  with  630,000  barrel  storage 
capacity)  is  located  at  two  sites  in 
Vicksburg,  Mississippi:  Site  1  (80 
icres) — main  refinery  complex,  located 
at  2625  Haining  Road,  Vicksburg:  Site  2 
(21  acres) — refinery  terminal,  located  at 
2tii!  M  iiiing  Road,  Vicksburg.  The 
n-lni.  I V  ,174  employees)  is  used  to 
|iiii. luce  specialty  petroleum  and 
asphalt  products,  and  refinery  by- 
products including  diesel,  lube  oils. 
n.ipliiii  I  md  asphalt.  All  of  the  crude  oil 
I  luii  (ntn.ent  of  inputs)  is  sourced  from 
.iliri  1,1(1.  Ergon  St.  James.  Inc.  has  also 
submitted  an  application  for  subzone 
stHfiis  at  the  company's  crude  oil 
irnniual  in  St.  James,  Louisiana  to 
ujiply  the  proposed  subzone  in 
V  1.  ksburg  (D(x:ket  61-2002). 

Zone  procedures  would  exempt  the 
n-fmnry  from  Customs  duty  payments 


on  the  foreign  protiucts  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
Customs  duty  rates  that  apply  to  certain 
petrochemical  feedstocks  and  refinery 
by-products  (duty-free)  by  admitting 
incoming  foreign  crude  in  non- 
privileged  foreign  status.  The  duty  rates 
on  inputs  range  from  5.25  cents/barrel 
to  10.5  cents/barrel.  The  application 
indicates  that  the  savings  from  zone 
procedures  would  help  improve  the 
plant's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board.  Public  comment  is  invited 
from  interested  parties.  Submissions 
(original  and  3  copies)  shall  be 
addressed  to  the  Board's  Executive 
Secretary  at  one  of  the  following 
addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board.  U.S.  Department  of  Commerce, 
Iranklin  Court  Building,  Suite  4100W, 
1099  14th  St.  NW..  Washington.  DC 
20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade- Zones  Board. 
U.S.  Department  of  Commerce,  FCB, 
Suite  4100W.  1401  Constitution  Ave. 
NW,.  Washington.  DC  20230. 

The  closing  period  for  their  receipt  is 
February  25,  2003.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  (to  March  12.  2003), 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
175  East  Capitol  St.,  Jackson,  MS  39201. 

Dated:  December  18.  2002. 
Dennis  Puccinelli, 
E.\n:utivf  Secre/ary. 
(FR  Doc.  02-32728  Filed  12-26-02;  8:45  ami 

BM.LINQ  COOe  3S10-OS-^ 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  63-2002] 

Foreign-Trade  Zone  38,  Greenwood. 
SC.  Expansion  of  Manufacturing 
Authority— Subzone  38C;  Fuji  Photo 
Film,  Inc.  (Addition  of  Medical  Imaging 
Products,  and  Expansion  of 
Production  of  Color  Negative 
Photographic  Film  and  Paper) 

All  applu.atiiiii  iids  bcfii  .--utiinitti'd  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  fh''  Siiut)i  C'arolina  State  Ports 
Authority,  grdiiti'f  ni  ITZ  38.  requesting 
on  behalf  of  Fuji  Photo  Film.  Inc.  (Fuji), 
to  expand  the  scope  of  manufacturing 
authority  under  zone  procedures  within 
Subzone  38C,  at  the  Fuji  plant  in 
Greenwood.  South  Carolina,  The 
application  was  submitted  pursuant  to 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C,  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  December 
17,2002. 

Subzone  38C  was  approved  by  the 
Board  in  2000  at  a  488-acre  site  in 
Greenwood,  South  Carolina.  Authority 
was  granted  for  the  the  manufacture  and 
distribution  of  imaging  and  information 
products  (graphic  arts  film;  pre- 
sensitized  offset  printing  plates;  blank 
videotapes  and  computer  back-up  tape; 
one-time-use  cameras;  and  color 
negative  photographic  paper  and  film) 
(Board  Order  1084,  65  FR  18283,  April  . 
7,  2000). 

Fuji  is  now  proposing  to  expand  the 
scope  of  manufacturing  activity 
conducted  under  zone  procedures  at 
Subzone  38C  to  include  additional 
finished  products  (medical  imaging 
products,  components,  and  related 
products),  and  to  increase  the  overall 
level  of  production  authorized  under 
FTZ  procedures  of  color  negative 
photographic  paper  and  film  The  new 
finished  products  have  duty  rates  of 
3.7%  ad  valorem.  Foreign-sourced 
materials  under  the  proposed  expanded 
scope  may  include  the  following  items: 
prepared  glues  and  adhesives; 
photographic  plates  or  film  for  X-ray; 
self-adhesive  tape;  silver  laminated  film; 
cardboard;  paper  laminated  film;  paper 
bags;  printed  labels;  polyethylene  bags; 
derivatives  of  anthraquinone. 
phenothiazine,  anthrazine,  phthalazine. 
phenol,  triazole,  triadiazole, 
benzoxazole.  benzimidazole,  and 
naphthoxazole;  benzoquinone; 
hydrogen  peroxide;  silver  sah  of  fatty 
acid;  vinyl  acetate  copolymer; 
polymethyl  methacrylate  in  gelatin 
solution;  chromium  compound; 
triethylamine;  polyethylene 
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terephthalate;  benzimidazole:  nipacidp; 
dextrane;  calcium  chloride:  paraffin 
wax:  and  ammonia  solution.  Duty  rates 
on  these  materials  range  from  duty-free 
tu  8,7%  od  valorem 

Expanded  subzone  authority  would 
exempt  Fuji  frf)m  Customs  duts' 
payments  on  the  aforementioned  foreign 
components  when  used  in  export 
production.  On  its  domestic  sales.  Fuji 
would  be  able  to  choose  the  lower  duty 
rate  that  applies  to  the  finished  products 
for  the  foreign  components,  when 
applicable. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
,ind  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1,  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board.  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100\V, 
1099  14th  St.  NW.,  Washington,  DC 
20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
NW.,  Washington.  DC  20230. 

The  closing  period  for  their  receipt  is 
February  25,  2003.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  to  March  12,  2003 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
555  North  Pleasantburg  Drive,  Building 
1,  Suite  109,  Greenville.  SC  29607. 

IXited:  December  17.  2002. 
l3«-nnis  Puccinelli, 
Executive  Secretary. 
i  R  Doc:  02-32726  Filed  12-26-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-«31) 

Fresh  Garlic  From  the  People's 
Republic  of  China:  Notice  of  Extension 
of  Time  Limit  for  the  Preliminary 
Results  of  a  New  Shipper  Antidumping 
Duty  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 
Department  of  Commerce. 

ACTION;  Notice  of  Extension  of  Time 
Limit  for  the  Preliminary  Results  of  a 
New  Shipper  Antidumping  Duty 
Review. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  a  new  shipper 
review  of  the  antidumping  duty  order 
on  fresh  garlic  from  the  People's 
Republic  of  China  until  no  later  than 
April  22.  2003  This  extension  applies 
to  the  new  shipper  review  for  Huaiyang 
Hongda  Dehydrated  Vegetable 
Company.  The  period  of  review  is 
November  1,  2001,  through  April  30. 
2002. 

EFFECTIVE  DATE:  December  2".  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edytht'  .\rtman,  AD  r\'n  Enforcement 
3.  import  .administration.  International 
Trade  .administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W.. 
Washington,  D.C.  20230;  telephone: 
(202)482-3931. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  .\o\  ember  30.  2001,  Huaiyang 
Hongda  Dehydrated  Vegetable  Company 
(Hongda)  requested  a  new  shipper 
review,  in  accordance  with  section 
751(a)(2)(B)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  and  19  CFR 
351, 214(b)  (2001),  of  exports  of  its 
merchandise  to  the  l!nited  States.  On 
January  7,  2002,  the  Department 
initiated  a  new  shipper  review  for 
Hongda.  See  Fresh  Garlic  From  the 
People's  Republic  of  China:  Initiation  of 
New  Shipper  Antidumping  Duty 
Reviews.  67  FR  715  (January  7,  2002). 
We  rescinded  this  review  on  July  3, 
2002,  after  finding  that  the  date  of  sale 
and  entry  of  the  company's  reviewable 
sale  fell  outside  the  period  of  review. 
See  Fresh  Garlic  from  the  People's 
Republic  of  China:  Rescission  of  New 
Shipper  Antidumping  Duty  Review  and 
Initiation  of  New  Shipper  Antidumping 
Duty  Review.  67  FR  44594  (July  3,  2002). 
At  the  same  time,  we  initiated  a  new 
shipper  review  that  covers  Hongda's 


entries,  exports,  and  sales  during  the 
period  of  November  1 ,  2001 ,  through 
April  30,  2002.  Currently,  the  deadline 
for  completing  the  preliminan'  results  of 
this  review  is  December  23,  2002. 

Extension  uf  Time  Limit  for  Prehminan 
Results  of  .Sew  Shipper  Review 

A  number  of  complex  factual  and 
legal  questions  related  to  the  calculation 
of  the  dumping  margin  have  arisen  in 
this  review.  For  example,  the  petitioners 
have  raised  issues  concerning  the 
factors  of  production  information  to  be 
applied  to  sales  of  merchandise  that 
Hongda  obtained  from  an  unaffiliated 
supplier.  As  a  result,  we  are  still 
evaluating  Hongda's  responses  to  the 
original  questionnaire  emd  two 
supplemental  questionnaires  and 
comments  submitted  by  the  petitioners. 
Therefore,  we  find  that  the  new  shipper 
review  is  extraordinarily  complicated 
and  it  is  not  practicable  to  complete  the 
review  within  the  time  limits  mandated 
by  section  751(a)(2)(B)(iv)  of  the  Act.  In 
accordance  with  section  751(a)(2)(B)(iv) 
of  the  Act  and  19  CFR  214(i)(2),  we  are 
extending  the  time  limit  for  the 
preliminary  results  of  this  review  to  no 
later  than  April  22,  2003. 

Dated:  December  20,  2002. 
Luuis  Apple, 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement  I. 

[FR  Doc,  02-32783  Filed  12-26-02;  8:45  am] 
BILUNG  COOE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

;A-570-878] 

Notice  of  Preliminary  Determination  ol 
Sales  at  Less  Than  Fair  Value 
Saccharin  From  the  People  s  Republic 
of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 

Department  of  Commerce. 
EFFECTIVE  DATE:  December  27.  2002. 

FOR  FURTHER  INFORMATION  CQSf  AC 

Mark  Hoadley  or  Brett  Koyce  ibuznou 
Fine  Chemicals  Group  Co.,  Ltd.)  at  (202) 
482-3148  or  (202)  482-4106,  Javier 
Barrientos  or  Jessica  Burdick  (Shanghai 
Fortune  Chemical  Co.,  Ltd.)  at  (202) 
482-2243  or  (202)  482-0666,  or  Sally  C. 
Gannon  at  (202) 482-0162;  Office  of 
AD/CVD  Enforcement  Vll,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  N  W    Washington  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 
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I'reliiiiiiidrv  Determination 

Wo  preliminarily  determine  that 
saccharin  from  the  People's  Republic  of 
China  (PRC)  is  being,  or  is  likely  to  be. 
sold  in  the  United  States  at  less  tban  fair 
value  (LTFV).  as  provided  in  sec;tion 
733  of  the  Tariff  Act  of  1 930.  as 
amended  (the  Act).  The  estimated 
margins  of  sales  at  LTFV  are  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

(  .isf  History 

(Jn  July  31,  2002.  the  Department 
initiated  an  investigation  to  determine 
whether  imports  of  saccharin  are  being, 
or  are  likely  to  be.  sold  in  the  United 
States  at  LTFV  (67  FR  5153H(Augu.st  8, 
2002)).  Since  the  initiation  of  this 
investigation,  the  following  events  have 
occurred.  On  August  30.  2002.  the 
International  Trade  Commission  (ITC) 
published  its  preliminary  determination 
that  there  is  a  reasonable  indication  that 
an  industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
of  saccharin  from  the  PRC.  See 
Saccharin  from  China.  67  FR  55872 
(August  30.  2002). 

On  August  14.  2002.  the  Department 
requested  quantity  and  value  (Q&V) 
information  from  a  total  of  five  Chinese 
companies,  which  were  identified  in  the 
Petition  for  the  Imposition  of 
Antidumping  Duties:  Saccharin  from 
the  Peoples  Republic  of  China  (PRC). 
dated  July  11.  2002  [Petition).  These  five 
companies  were:  Suzhou  Fine  Chemical 
Group  Co..  Ltd.  (Suzhou).  Shanghai 
Fortune  Chemical  Co.,  Ltd.  (Shanghai 
Fortune).  Kaifeng  Xinghua  Fine 
Chemical  Factory  (Kaifeng  No.  3 
Chemical  Plant)  (Kaifeng).  Taijin 
Changhie  (Taijin)  and  Taijin  North  Food 
(North  Food).  On  August  14,  2002,  the 
Department  also  sent  the  government  of 
the  PRC  a  letter  requesting  assistance 
locating  all  known  Chinese  producers/ 
exporters  of  saccharin  who  exported 
saccharin  to  the  United  States  during 
the  period  of  investigation  (POI).  On 
August  20,  2002.  we  received  a  letter 
from  Suzhou,  requesting  a  one-week 
extension  (from  August  23,  2002  to 
August  30,  2002)  of  the  filing  deadline 
for  the  August  14.  2002  Q&V 
questionnaire.  The  Department  granted 
this  request. 

On  August  23.  2002,  we  received 
responses  to  our  Q&V  information 
request  from  Shanghai  Fortune  and 
Kaifeng.  On  August  30,  2002,  we 
received  a  response  from  Suzhou.  We 
did  not  receive  responses  from  Taijin  or 
North  Food,  nor  did  we  receive  a 
response  from  the  PRC  government 
regarding  other  producers/exporters  of 
saccharin.  Based  on  the  information 


submitted  for  the  record,  the 
Department  selected  the  following  two 
mandatory  respondents:  Suzhou  and 
Shanghai  Fortune.  See  Selection  of 
Respondents  for  Antidumping  Duty 
Investigation  of  Saccharin  from  the 
Peoples  Republic  of  China  (A-570-878), 
Memorandum  from  Javier  Barrientos. 
Case  Analyst,  through  Sally  C.  Gannon. 
Program  Manager,  Office  VII,  to  Barbara 
E.  Tillman.  Director,  Office  VII.  AD/CVD 
Enforcement  Group  III  (September  10. 
2002)  [Respondent  Selection 
Memorandum).  On  September  10.  2002, 
the  Department  issued  its  antidumping 
duty  questionnaire  to  Suzhou  and 
Shanghai  Fortune. 

On  October  7.  2002,  petitioner.  PMC 
Specialties  Group,  Inc..  alleged  that 
critical  circumstances  exist  with  respect 
to  imports  of  saccharin  from  the  PRC. 
requesting  that  the  Department  issue  a 
preliminary  determination  of  critical 
circumstances  at  the  earliest  practicable 
time.  Respondents  filed  responses  to  the 
allegation  on  October  16.  2002,  October 
22,  2002,  and  November  1,  2002. 
Petitioner  filed  additional  submissions 
supporting  its  allegation  on  October  18. 
2002  and  November  7.  2002. 

In  accordance  with  19  CFR 
351.206(c)(2)(l),  be<;au.se  petitioner 
submitted  a  critical  circumstances 
allegation  more  thaji  20  days  before  the 
scheduled  date  of  the  preliminary 
determination,  the  Department  must 
issue  a  preliminary  critical 
circumstances  determination  not  later 
than  the  date  of  the  preliminary 
determination.  On  November  15,  2002. 
the  Department  issued  a  memorandum 
recommending  that  petitioner's 
argument  that  the  comparison  periods 
used  in  determining  whether  "massive 
imports"  have  taken  place  be  shifted 
back  to  April  2002  be  rejected,  and, 
thus,  determining  that  there  was  not  a 
sufficient  basis  on  which  to  examine 
critical  circumstances  in  this 
investigation.  See  Saccharin  from  the 
People's  Republic  of  China:  Critical 
Circumstances  Allegation  and 
Determination  of  "Massive  Imports." 
Memorandum  from  Mark  Hoadley, 
Analyst,  through  Barbara  E.  Tillman. 
Director,  Office  VII,  AD/CVD 
Enforcement  Group  III,  and  Sally  C. 
Gannon.  Program  Manager.  Office  VII.  to 
Joseph  A.  Spetrini.  Deputy  Assistant 
Secretary  for  Import  Administration. 
Group  HI  (November  15.  2002).  On 
December  11,  2002.  the  Department 
denied  petitioner's  request  that  the 
Department  request  entry  information 
from  the  U.S.  Customs  Service 
(Customs)  pursuant  to  section  732(e)  of 
the  Act.  See  Saccharin  from  the  People's 
Republic  of  China:  Denial  of  Request  to 
U.S.  Customs  for  Entry  Information, 


Memorandum  from  Mark  Hoadley, 
Senior  Analyst,  through  Sally  Gannon, 
Program  Manager,  Group  III.  Office  VII, 
to  the  File  (December  10,  2002). 

On  October  18.  2002.  the  Department 
received  Section  A  responses  from 
Suzhou  and  Shanghai  Fortune. 
Additionally,  on  October  18,  2002,  the 
Department  received  an  unsolicited 
Section  A  response  from  Kaifeng.  On 
October  23.  2002.  petitioner  filed 
comments  regarding  Suzhou  s  and 
Shanghai  Fortunes  Section  A 
questionnaire  responses.  On  October  25, 
2002.  the  Department  issued  a 
supplemental  Section  A  questionnaire 
to  Suzhou  and  Shanghai  Fortune. 
Additionally,  on  October  25.  2002,  the 
Department  received  Sections  C  &  D 
responses  from  Suzhou  and  Shanghai 
Fortune.  On  November  1.  2002.  the 
Department  issued  a  supplemental 
Section  A  questionnaire  to  Kaifeng.  On 
November  4.  2002.  the  Department 
issued  a  Section  C  &  D  supplemental 
antidumping  duty  questionnaire  to 
Suzhou  and  Shanghai  Fortune.  On 
November  8.  2002,  petitioner  filed 
comments  regarding  Suzhou's  and 
Shanghai  Fortunes  Section  C  &  D 
questionnaire  responses.  On  November 
14,  2002,  the  Department  received 
Section  A  supplemental  responses  from 
Suzliou.  Shanghai  Fortune,  and  Kaifeng. 
On  November  25,  2002,  petitioner  filed 
comments  regarding  Suzhou's  Section  A 
supplemental  response.  On  November 
25.  2002.  the  Department  received 
Section  C  &  D  supplemental  responses 
from  Suzhou  and  Shanghai  Fortune.  On 
November  25.  2002.  petitioner 
submitted  timely  comments  and  public 
data  regarding  appropriate  choices  for 
surrogate  market,  production  factors. 
and  values  for  the  PRC.  On  December  4, 
2002.  petitioner  filed  comments  for 
consideration  in  the  preliminary 
determination. 

On  November  29.  2002  and  December 
4,  2002.  the  Department  sent  additional 
supplemental  questionnaires  to 
Shanghai  Fortune.  On  December  11. 
2002  and  December  16.  2002.  the 
Department  received  responses  to  these 
requests  from  Shanghai  Fortune.  On 
December  6.  2002.  Department  officials 
met  with  petitioner  to  discuss  issues 
and  concerns  regarding  the  date  of  sale 
methodology.  See  Meeting  with 
Petitioner's  Counsel  Regarding  the 
Investigation  of  Saccharin  from  the 
People's  Republic  of  China. 
Memorandum  to  the  File  from  Jessica 
Burdick  through  Sally  C.  Gannon 
(December  6,  2002).  On  December  12, 
2002.  the  petitioner  submitted  further 
comments  on  the  record  with  regard  to 
this  issue.  The  Department  intends  to 
send  a  supplemental  questionnaire  to 
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Suzhou  'in  this  issue  follnwin^  this 
pr>>liminarv  (letermindtum. 

Period  of  Investigation 

The  POI  is  January  1.  2002  through 
June  30,  2002.  Thi.s  period  corresponds 
to  the  two  most  recent  fiscal  quarters 
pTWT  to  the  month  of  the  filing  of  the 
Petition  (i.e..  July  2002).  and  is  in 
a(;rordanc:e  with  our  regulations.  See  19 
CFR  351.204(b)(1). 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  saccharin.  Saccharin  is 
defined  as  a  non-nutritive  sweetener 
used  in  beverages  and  foods,  personal 
care  products  such  as  toothpaste,  table 
top  sweeteners,  and  animal  feeds.  It  is 
also  used  in  metaluorking  fluids.  There 
are  four  primary  chemical  compositions 
of  saccharin:  (1)  sodium  saccharin 
(American  Chemical  Society  Chemical 
Abstract  Service  (CAS)  Registry  il28- 
44-9):  (2)  calcium  saccharin  (CAS 
Registry  i6485-34-3);  (3)  acid  (or 
insoluble)  saccharin  (CAS  Registry  i81- 
07-2):  and  (4)  research  grade  saccharin. 
Most  of  the  U.S. -produced  and  imported 
grades  of  saccharin  from  the  PRC  are 
sodium  and  calcium  saccharin,  which 
are  available  in  granular,  powder,  spray- 
dried  powder,  and  liquid  forms. 

The  merchandise  subject  to  this 
investigation  is  classifiable  under 
subheading  2925.11.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  and  includes  all 
types  of  saccharin  imported  under  this 
HTSUS  subheading,  including  research 
and  specialized  grades.  Although  the 
HTSUS  subheading  is  provideti  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
scope  of  this  investigation  remains 
dispositive. 

Non-Market  Economy  Country  Status 

The  Department  has  treated  the  PRC 
as  a  non-market  economy  (NME) 
country  in  all  past  antidumping 
investigations.  See.  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Ferrovanadium  from  the 
People's  Republic  of  China,  67  FR  71137 
(November  29,  2002);  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Cold-Rolled  Carbon  Steel 
Flat  Products  from  the  People's 
Republic  of  China,  67  FR  62107 
(October  3,  2002).  A  designation  as  an 
NME  remains  in  effect  until  it  is 
revoked  by  the  Department  (see  section 
771(18)(c))  of  the  Act).  No  party  to  this 
investigation  has  requested  a  revocation 
of  the  PRC's  NME  status.  We  have. 
therefore,  preliminarily  determined  to 
continue  to  treat  the  PRC  as  an  NME 
country.  When  the  Department  is 


investigating  imports  from  an  NME, 
section  773(c)(1)  of  the  Act  directs  us  to 
base  normal  value  (M')  on  the  NME 
producer's  factors  of  production,  valued 
in  a  comparable  market  economy  that  is 
a  significant  producer  of  comparable 
merchandise.  The  sources  of  individual 
factor  prices  are  discussed  under  the 
"Factor  Valuations"  section,  below. 
Furthermore,  no  interested  party  has 
requested  that  the  saccharin  industry  in 
the  PRC  be  treated  as  a  market-oriented 
industry,  and  no  information  has  been 
provided  that  would  lead  to  such  a 
determination.  Therefore,  we  have  not 
treated  the  saccharin  industry  in  the 
PRC  as  a  market-oriented  industry  in 
this  investigation. 

Separate  Rates 

In  proceedings  involving  NME 
countries,  the  Department  begins  with  a 
rebuttable  presumption  that  all 
companies  within  the  country'  are 
subject  to  government  control,  and, 
thus,  should  be  assessed  a  single 
antidumping  duty  deposit  rate.  It  is  the 
Department's  policy  to  assign  all 
exporters  of  merchandise  subject  to 
investigation  in  an  NME  country  this 
single  rate,  unless  an  exporter  can 
demonstrate  that  it  is  sufficiently 
independent  so  as  to  be  eligible  for  a 
separate  rate.  The  two  respondents 
selected  in  this  investigation,  Suzhou 
and  Shanghai  Fortune,  as  well  as 
Kaifeng.  have  provided  company- 
specific  separate  rates  information  and 
have  each  stated  that  they  meet  the 
standards  for  the  assignment  of  separate 
rates. 

We  considered  whether  each  of  these 
three  PRC  companies  is  eligible  for  a 
separate  rate.  The  Department's  separate 
rate  test  is  not  concerned,  in  general, 
with  macroeconomic/border-type 
controls,  e.g..  export  licenses,  quotas, 
and  minimum  export  prices, 
particularly  if  these  controls  cu-e 
imposed  to  prevent  dumping.  Rather, 
the  test  focuses  on  controls  over  the 
investment,  pricing,  and  output 
decision-making  process  at  the 
individual  firm  level.  See.  e.g..  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Ukraine:  Final  Determination  of  Sales  at 
Less  than  Fair  Value,  62  FR  61754, 
61757  (November  19.  1997):  and 
Tapered  Roller  Bearings  and  Parts 
Thereof  Finished  and  Unfinished,  from 
the  People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  fleWew,  62  FR  61276, 
61279  (November  17,  1997). 

To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  of  its  export 
activities  to  be  entitled  to  a  separate 
rate,  the  Department  analyzes  each 


entity  exporting  the  subject 
merchandise  under  a  test  arising  out  of 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
Peoples  Republic  of  China,  56  FR  20588 
(May  6,  1991)  [Sparklers),  as  amplified 
by  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China.  59  FR 
22585  (May  2.1994)  [Silicon  Carbide).  In 
accordance  with  the  separate  rates 
criteria,  the  Department  assigns  separate 
rates  in  NME  cases  only  if  respondents 
can  demonstrate  the  absence  of  both  de 
jure  and  de  facto  governmental  control 
over  export  activities. 

1 .  Absence  of  De  Jure  Control 

The  Department  considers  the 
following  de  jure  criteria  in  determining 
whether  an  individual  company  may  be 
granted  a  separate  rate:  (1)  an  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses:  (2)  any  legislative 
enactments 

decentralizing  control  of  companies; 
and  (3)  any  other  formal  measures  by 
the  government  decentralizing  control 
of  companies.  See  Sparklers.  56  FR  at 
20589. 

The  three  PRC  companies  seeking 
separate  rates  reported  that  the  subject 
merchandise  was  not  subject  to  any 
government  export  provisions'  or  export 
licensing,  and  was  not  subject  to  export 
quotas  during  the  POI,  Each  company 
also  submitted  copies  of  its  respective 
business  license.  We  found  no 
inconsistencies  with  the  exporters' 
claims  of  the  absence  of  res\rictive 
stipulations  associated  with  the 
exporters'  business  licenses.  Each 
exporter  submitted  copies  of  statutory 
and  regulatory  authority  establishing  the 
de  jure  absence  of  government  control 
over  the  companies.  More  specifically, 
the  Administrative  Regulations  of  the 
People's  Republic  of  China  Governing 
the  Registration  of  Legal  Corporations, 
issued  on  June  13,  1988  by  the  State 
Council  of  the  PRC.  and  the  Law  of  the 
People's  Republic  of  China  of  Industrial 
Enterprises  Owned  by  the  Whole  People. 
effective  August  1,  1998,  all  placed  on 
the  record  of  this  investigation,  provide 
that,  to  qualif\'  as  legal  persons. 


'  Although  the  respondents  state  that  the 
Chamber  of  Commerce  for  Medicines  and  Health 
Products  Importers  and  Exporters  has  attempted  to 
prevent  dumping  through  a  progratti  that  sets  a 
price  floor  and  other  conditions  for  exports  of 
saccharin,  the  Department  preliminarily  determines 
that  this  program  does  not  require  us  to  deny  a 
separate  rate  to  members  of  the  saccharin  industry. 
As  stated  above,  the  Departments  separate  rate  lest 
does  not  consider,  in  general,  macroeconomic/ 
border-type  controls,  e.g..  export  licenses,  quoUs, 
and  minimum  export  prices,  particularly  if  the»e 
controls  are  imposed  to  prevent  dumping. 
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i.ompaines  must  have  tht;    ability  to 
bear  civil  liability  independently"  and 
the  right  to  control  and  manage  their 
businesses.  These  regulations  also  state 
that,  as  an  independent  legal  entity,  a 
company  is  responsible  for  its  own 
profits  and  losses.  In  prior  cases,  the 
Department  has  analyzed  these  laws  and 
r(?guIations  and  found  that  they 
establish  an  absence  of  de  jure  control. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Manganese  Metal  from  the  People  s 
Republic  of  China.  60  FR  56045.  56046 
(November  6,  1995).  Thus,  we  believe 
that  the  evidence  on  the  record  supports 
a  preliminary  finding  of  an  absence  of 
de /ure  governmental  control  based  on: 
(1)  an  absence  of  restrictive  stipulations 
associated  with  the  exporters'  business 
licenses;  and  (2)  the  legal  authority  on 
the  record  decentralizing  control  over 
respondents. 

2.  Absence  of  De  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  whether  the  export  prices 
are  set  by  or  are  subject  to  the  approval 
of  a  governmental  agency;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses.  See  Silicon  Carbide.  59  PR  at 
22586-87;  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Furfuryl  Alcohol  From  the 
People's  Republic  of  China.  60  FR 
22544.  22545  (May  8,  1995).  As  stated 
in  previous  cases,  there  is  some 
evidence  that  certain  enactments  of  the 
PRC  central  government  have  not  been 
implemented  uniformly  among  different 
sectors  and/or  jurisdictions  in  the  PRC. 
See  Silicon  Carbide.  56  FR  at  22587. 
Therefore,  the  Department  has 
determined  that  an  analysis  of  de  facto 
control  is  critical  in  determining 
whether  respondents  are.  in  fact,  subject 
to  a  degree  of  governmental  control 
which  would  preclude  the  Department 
from  assigning  separate  rates. 

Regarding  whether  each  exporter  sets 
its  own  export  prices  independent  of  the 
government  and  without  the  approval  of 
a  government  authority,  each  exporter 
reported  that  it  determines  its  prices  for 
sales  of  the  subje{:t  men;handiso.  Each 
exporter  stated  that  it  negotiates  prices 
directly  with  its  customers.  Also,  each 


uxpurter  cldiined  that  its  pnccs  are  not 
subject  to  review  or  guidance  from  any 
governmental  organization.  Regarding 
whether  each  exporter  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements,  each  exporter  reported  that 
it  has  the  authority  to  negotiate  and  sign 
contracts  and  other  agreements.  Also, 
each  exporter  stated  that  its  negotiations 
are  not  subject  to  review  or  guidance 
from  any  governmental  organization. 
There  is  no  evidence  on  the  record  to 
suggest  that  there  is  any  governmental 
involvement  in  the  negotiation  of 
contracts. 

Regarding  whether  each  exporter  has 
autonomy  in  making  decisions 
regarding  the  selection  of  management, 
our  examination  of  the  record  indicates 
that  each  exporter  reported  that  it  has 
autonomy  in  making  decisions 
regarding  the  selection  of  management. 
Also,  each  exporter  claimed  that  its 
selection  of  management  is  not  subject 
to  review  or  guidance  from  any 
governmental  organization.  There  is  no 
evidence  on  the  record  to  suggest  that 
there  is  any  governmental  involvement 
in  the  selection  of  management  by  the 
exporters. 

Regarding  whether  each  exporter 
retains  the  proceeds  from  its  sales  and 
makes  independent  decisions  regarding 
its  disposition  of  profits  or  financing  of 
losses,  our  examination  of  the  record 
indicates  that  each  exporter  reported 
that  it  retains  the  proceeds  of  its  exjxirt 
sales,  using  profits  according  to  its 
business  needs.  Also,  each  exporter 
reported  that  the  allocation  of  profits  is 
determined  by  its  top  management. 
There  is  no  evidence  on  the  record  to 
suggest  that  there  is 

any  governmental  involvement  in  the 
decisions  regarding  disposition  of 
profits  or  financing  of  losses. 

Therefore,  we  preliminarily  determine 
that  the  evidence  on  the  record  supports 
a  preliminary  finding  of  de  facto 
absence  of  governmental  control  based 
on  record  statements  and  supporting 
documentation  showing  that:  (1)  each 
exporter  sets  its  own  export  prices 
independent  of  the  government  and 
without  the  approval  of  a  government 
authority;  (2)  each  exporter  retains  the 
proceeds  from  its  sales  and  makes 
independent  det:isions  regarding 
disposition  of  profits  or  financing  of 
losses;  (3)  each  exporter  has  the 
authority  to  negotiate  and  sign  contracts 
and  other  agreements;  and,  (4)  each 
exporter  has  autonomy  from  the 
government  regarding  the  selection  of 
management. 

The  evidence  placed  on  the  record  of 
this  investigation  by  Suzhou.  Shanghai 
Fortune,  and  Kaifeng  demonstrates  an 
absence  of  government  control,  both  in 


N    ;iiil  in  tact,  with  respect  to  each  ul 
V  jiorter's  exports  of  the 
merchandise  under  investigation,  in 
accordance  with  the  criteria  identified 
in  Sparklers  and  Silicon  Carbide. 
Therefor  ■   f  i  i}i.' purposes  of  this 
prelim  11,  II .    !'i«ri  in  nation,  we  are 
grantins     •  , n  ite.  company-specific 
raff    '    ■  r  !.    I  these  three  exporters. 
Thi   '.  I  j  1, ';;    :il  will  verify  information 
pertaining  to  our  separate  rates 
determinations  in  the  course  of 
verifying  the  questionnaire  responses. 

PR(  -VVHJe  Kate 

As  discussed  above  [see  "Separate 
Rates"),  all  PRC  exporters  that  do  not 
qualify  for  a  separate  rate  are  treated  as 
a  single  enterprise;  e.g..  the  PRC-wide 
entity.  As  noted  above  in  "Case 
History,"  all  exporters  were  given  the 
opportunity  to  respond  to  the 
Departments  August  14,  2002.  Q&V 
questionnaire.  As  explained  above,  we 
received  timely  responses  from  Suzhou, 
Shanghai  Fortune,  and  Kaifeng.  As 
noted  above  in  the  "Background" 
section,  after  choosing  Suzhou  and 
Shanghai  Fortune  as  mandatory 
respondents,  the  Department  then 
provided  them  with  the  opportunity  to 
respond  to  the  separate  rates  portion  of 
the  antidumping  questionnaire. 
Subsequently,  Suzhou,  Shanghai 
Fortune  and,  additionally,  Kaifeng, 
responded  to  this  portion  of  the 
Department's  questionnaire.  The 
Department  did  not  receive  Q&V 
responses,  or  separate  rates  information, 
from  Taijin  and  North  Food,  the  only 
other  companies  identified  in  the 
Petition. 

Since  these  companies  did  not 
respond  to  our  August  14.  2002.  Q&V 
questionnaire,  and  since  information  on 
the  record  indicates  that  the  value  and 
volume  of  sales  to  the  United  States  by 
the  three  exporters  that  did  respond  to 
the  Department's  Q&V  is  substantially 
less  than  the  total  value  and  volume  of 
imports  from  the  PRC  indicated  by 
Customs  data  (see  Respondent  Selection 
Memorandum),  we  preliminarily 
determine  that  subject  merchandise  is 
being  imported  info  the  United  States 
that  is  produced  by  the  PRC-wide  entity. 
Because  there  is  no  information  on  the 
record  allowing  the  calculation  of  a  rate 
for  this  entity,  the  application  of  facts 
available  is  warranted. 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  (A)  withholds 
information  requested  by  the 
Department,  (B)  fails  to  provide  such 
information  by  the  deadline,  or  in  the 
form  or  manner  requested,  (C) 
significantly  impedes  a  proceeding,  or 
(D)  provides  information  that  cannot  be 
verified,  the  Department  shall  use. 
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suh)e(  t  to  sf(  iKiiis  782(d)  and  (e)  of  the 
A(  t.  fd(  t.s  othcrwisp  available  in 
r(>ac:hing  the  applicable  determination. 
Pursuant  to  this  section  of  the  Act.  in 
rea(  hing  our  preliminary  determination. 
uc  have  used  total  facts  available  for  the 
FKC-wide  rate  because  two  entities  did 
not  respond  at  all  to  our  questionnaire, 
nor  did  the  PR(^  government  respond  on 
their  behalf,  thus  fading  to  provide 
information  and  signifi(,antlv  impeding 
our  investigation 

Section  776(b)  of  the  Act  provides 
that,  in  selecting  from  among  the  facts 
available,  the  Department  mav  employ 
adverse  inferences  if  an  interested  partv 
fails  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with 
requests  for  information  See  also. 
Statement  of  Administrative  Action 
(SAA),  accompanying  the  URAA,  H.R. 
Doc.  No.  316.  103rd  Cong.,  2d.  Sess.,  at 
870  (1994).  The  Department  finds  that 
the  producers/exporters  who  did  not 
respond  to  our  request  for  information 
[i.e.,  the  PRC-wide  entity)  have  failed  to 
cooperate  to  the  best  of  their  ability. 
Therefore,  the  Department  preliminarily 
determines  that,  in  selecting  from 
among  the  facts  available,  an  adverse 
inference  is  appropriate.  Consistent 
with  Department  practice  in  cases 
where  a  respondent  is  considered 
uncooperative,  as  adverse  facts 
available,  we  have  preliminarily  applied 
340.80  percent,  an  average  of  the  highest 
rates  for  both  products  calculated  in  the 
Petition,  to  the  PRC-wide  entity, 
including  Taijin  and  North  Food.  See, 
e.g.,  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Ferrovanadium  from  the 
People's  Republic  of  China  Monday.  67 
FR  45088,  45091  (July  8.  2002)  [PRC 
Ferrovanadium). 

Section  776(c)  of  the  Act  provides 
that,  when  the  Department  relies  on 
secondary  information  rather  than  on 
information  obtained  in  the  course  of  an 
investigation  as  facts  available,  it  must, 
to  the  extent  practicable,  corroborate 
that  information  from  independent 
sources  reasonably  at  its  disposal. 
Secondary  information  is  described  in 
the  SAA  as  "information  derived  from 
the  Petition  that  gave  rise  to  the 
investigation  or  review,  the  final 
determination  concerning  subject 
merchandise,  or  any  previous  review 
under  section  751  concerning  the 
subject  merchandise."  See  SAA  at  870. 
The  SAA  provides  that  to  "corroborate" 
means  simply  that  the  Department  will 
satisfy  itself  that  the  secondary 
information  to  be  used  has  probative 
value.  See  id.  The  SAA  also  states  that 
independent  sources  used  to  corroborate 
may  include,  for  example,  published 


price  lists,  official  import  statistics  and 
Customs  data,  and  information  obtained 
from  interested  parties  during  the 
particular  investigation.  See  id.  As 
noted  in  Tapered  Roller  Bearings  and 
Parts  Thereof.  Finished  and  Unfinished. 
from  lapan.  and  Tapered  Roller 
Bearings.  Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof, 
from  Japan:  Preliminary  Results  of 
.Antidumpme  Duty  Administrative 
Reviews  and  Partial  Termination  of 
Administrative  Reviews.  61  FR  57391, 
57392  (November  6.  1996),  to 
corroborate  secondary  information,  the 
Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  used.  See 
also.  PRC  Ferrovanadium,  67  FR  at 
45091 

In  order  to  determine  the  probative 
value  of  the  initiation  margins  for  use  as 
facts  otherwise  available  for  the 
purposes  of  this  determination,  we 
examined  evidence  supporting  the 
initiation  calculations.  Petitioner 
calculated  a  range  of  export  prices  (EP) 
for  two  products,  sodium  saccharin  and 
calcium  saccharin,  using  an  average  unit 
value  (AUV)  of  saccharin  imports 
reported  by  Customs  and  price  quotes. 
It  subtracted  from  the  price  quotes 
amounts  for  ocean  freight,  insurance, 
brokerage  and  handling  charges  emd 
foreign  inland  freight.  See  Petition  at 
Exhibit  6:  and  Letter  from  Petitioner  to 
the  Department:  Response  to  Petition 
Clarifications  Questions  (July  26.  2002), 
at  Exhibits  1  and  2,  for  a  detailed 
calculation  of  these  EPs. 

We  compared  the  AUV,  which  is 
publicly  available  data,  with  the  price 
quotes,  net  expense  deductions.  For 
calcium  saccharin,  the  lowest  EP  was 
the  AUV.^  For  sodium  saccharin,  the 
price  quotes,  before  deductions,  were 
lower  than  the  AUV,  but  the  difference 
was  not  substantial.  See  Preliminary 
Determination  of  Saccharin  from  the 
People's  Republic  of  China:  Analysis 
and  Corroboration  of  Adverse  Facts 
Available  Rate,  Memorandum  from 
Mark  Hoadley  to  the  File  (December  18, 
2002)  [Corroboration  Analysis 
Memorandum)  for  specific  facts  about 
the  comparison.  Moreover,  the  price 
quotes  for  sodium  saccharin  were 
within  the  range,  even  after  deductions, 
of  the  port-specific  AUVs  included  in 
the  Petition  (which  were  not  used  in 
calculating  the  initiation  rates),  and  the 
lowest  price  quote  was  higher  than  the 


-  Petitioner  calculated  only  one  AUV.  which  it 
applied  to  both  products,  presumably  because 
Customs  does  not  have  separate  tariff  classifications 
for  different  types  of  saccharin  [e.g..  sodium  and 
calcium),  and.  thus,  information  on  sub-types  of 
saccharin  cannot  be  obtained  from  the  Customs 
welisite. 


lowest  AUV.  Therefore,  we  determine 
that  the  EP  starting  prices  and 
deductions  submitted  in  the  Petition  are 
corroborated  by  the  fact  of  their 
consistency  with  Customs  data. 

In  calculating  NV  in  the  Petition, 
usage  rates  were  based  on  public, 
certified  production  information 
submitted  by  PRC  producers  in  the  1994 
investigation.  Petitioner  provided  an 
affidavit  from  one  of  its  employees 
stating  his  qualifications  to  perform  the 
calculations,  the  relevancy  to  the  PRC 
industr>'  of  the  type  of  production 
process  assumed  for  the  calculations, 
and  the  reasonableness  of  the  results. 
We  asked  petitioner  to  clarify  certain 
issues  regarding  its  calculations  and  the 
usage  rates,  which  it  did.  See  Letter 
from  Sally  Gannon  to  petitioner 
regarding  Petition  on  Saccharin  from  the 
Peoples  Republic  of  China,  dated  July 
23,  2002  and  July  26,  2002  submission 
from  petitioner.  We  compared  the  usage 
rates  in  the  Petition  to  the  usage  rates 
reported  by  both  respondents.  See 
Corroboration  Analysis  Memorandum, 
Attachment  1 ,  for  a  chart  comparing 
these  rates.  While  there  were 
differences,  we  did  not  notice  a  pattern 
of  figures  in  the  Petition  being  higher 
than  those  reported  by  respondents.  The 
usage  rates  in  the  Petition  appear  to  be 
comparable  to  those  reported  by 
respondents.  For  the  final 
determination,  we  will  recheck  the 
usage  rates  in  the  Petition  in  light  of  any 
new  material  timely  placed  on  the 
record  and  any  information  reviewed  at 
verification  regarding  the  production  of 
saccharin  in  the  PRC. 

In  valuing  factors  of  production  for 
Shanghai  and  Suzhou,  we  chose     • 
information  somewhat  different  from 
that  used  in  the  Petition.  While  much  of 
the  information  is  the  same  (e.g.,  most 
values  are  still  taken  from  Indian  import 
statistics),  where  this  information 
differed  from  the  information  used  in 
the  Petition,  we  used  the  newer 
information  for  purposes  of  calculating 
the  PRC-wide  rate.  See  Corroboration 
Analysis  Memorandum.  Attachment  2. 
Because  all  of  this  information  is 
publicly  available,  and  taken  from 
sources  used  in  numerous  previous 
investigations  of  PRC  exports,  we 
determine  that  it  has  been  corroborated 
for  use  in  calculating  the  adverse  facts 
available  margin. 

This  PRC-wide  rate  applies  to  all 
entries  of  subject  merchandise  except 
for  entries  from  Suzhou,  Shanghai 
Fortune,  and  Kaifeng.  Because  this  is  a 
preliminan.'  margin,  the  Department 
will  consider  all  information  on  the 
record  at  the  time  of  the  final 
determination  for  the  purpose  of 
determining  the  most  appropriate  final 
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PKi  .Willi'  iiidi^iii.  See  Notuf  uj 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Solid  Fertilizer 
Grade  Ammonium  Nitrate  From  the 
Russian  Federation,  65  FR  1139 
(January  7,  2000). 
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The  exporter  who  responded  to 
Section  A  of  the  Departments 
antidumping  questionnaire  but  was  not 
selected  as  a  respondent  in  this 
investigation,  Kaifeng,  has  applied  for  a 
separate  rate  and  provided  information 
for  the  Department  to  make  this 
determination.  Although  it  is  not 
practicable  for  the  Department  to 
calculate  a  separate  rate  for  Kaifeng  in 
addition  to  Suzhou  and  Shanghai 
Fortune  (see  Respondent  Selection 
Memorandum,  explaining  the 
Department's  decision  to  limit  the 
investigation  to  two  exporters),  the 
company  did  cooperate  in  providing  all 
information  that  the  Department 
requested.  For  Kaifeng.  we  have 
calculated  a  weighted-average  margin 
based  on  the  rates  calculated  for  those 
exporters  that  were  selected  to 
participate  in  this  investigation, 
excluding  any  rates  that  are  zero,  de 
minimis,  or  based  entirely  on  adverse 
facts  available.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Honey  from  the 
People's  Republic  of  China,  66  FR 
24101.  24104  (May  11.  2001). 

Stirrncntr  f'nuntr^- 

vVni'ii  iiii'  ivi'{i<irtment  is  investigating 
imports  from  an  NME  country,  section 
773(c)(1)  of  the  Act  directs  it  to  base  NV. 
in  most  circumstances,  on  the  NME 
producer's  factors  of  production,  valued 
in  a  surrogate  market  economy  country 
or  countries  considered  to  be 
appropriate  by  the  Department.  In 
accordance  with  section  773(c)(4)  of  the 
Act.  the  Department,  in  valuing  the 
factors  of  production,  shall  utilize,  to 
the  extent  possible,  the  prices  or  costs 
of  factors  of  production  in  one  or  more 
market  economy  countries  that:  (1)  are 
at  a  level  of  economic  development 
comparable  to  that  of  the  NME  country; 
and.  (2)  are  signiHcant  producers  of 
comparable  merchandise.  The  sources 
of  the  surrogate  factor  values  are 
discussed  under  the  NV  section  below 
and  in  Antidumping  Duty  Investigation 
of  Saccharin  from  the  People's  Republic 
of  China:  Factor  Valuation, 
Memorandum  from  Brett  L.  Royce,  Case 
Analyst,  through  Sally  C.  Gannon, 
Program  Manager.  Office  Vll,  to  the  File 
(December  18,  2002)  [Factor  Valuation 
Memorandum). 


The  Department  has  determined  that 
India.  Pakistan.  Indonesia.  Sri  Lanka, 
and  the  Philippines  are  countries 
comparable  to  the  PRC  in  terms  of 
economic  development.  See 
Antidumping  Duty  Investigation  on 
Saccharin  from  the  People's  Republic  of 
China.  Memorandum  from  Jeffriey  May. 
Director.  OfTice  of  Policy,  to  Sally  C. 
Cannon.  Program  Manager,  Office  VII 
(September  12.  2002).  Customarily,  we 
select  an  appropriate  surrogate  country 
based  on  the  availability  and  reliability 
of  data  from  the  countries  that  are 
significant  producers  of  comparable 
merchandise.  For  PRC  cases,  the 
primary  surrogate  country  has  often 
been  India  if  it  is  a  significant  producer 
of  comparable  merchandise  In  this  case, 
we  have  found  that  India  is  a  significant 
producer  of  comparable  merchandise. 
See  Antidumping  Duty  Investigation  of 
Saccharin  from  the  People's  Republic  of 
China:  Selection  of  a  Surrogate  Country'. 
Memorandum  from  Brett  L.  Royce.  Case 
Analyst,  through  Barbara  E.  Tillman. 
Director.  Office  VII.  AD/CVD 
Enforcement  Group  III.  and.  Sally  C. 
Gannon.  Program  Manager.  Office  VII.  to 
the  File  (December  18.  2002)  [Surrogate 
Country  Memorandum). 

We  used  India  as  the  primary 
surrogate  country,  and.  accordingly,  we 
have  calculated  NV  using  Indian  prices 
to  value  the  PRC  producers'  factors  of 
production,  when  available  and 
appropriate.  See  Surrogate  Country 
Memorandum.  We  have  obtained  and 
relied  upon  publicly  available 
information  wherever  possible.  See 
Factor  Valuation  Memorandum. 

In  accordance  with  section 
351.301(c)(3)(I)of  the  Department's 
regulations,  for  the  final  determination 
in  an  antidumping  investigation, 
interested  parties  may  submit  publicly 
available  information  to  value  factors  of 
production  within  40  days  after  the  date 
of  publication  of  this  preliminary' 
determination. 

Date  of  Sale 

Respondents  reported  contract  date, 
purchase  order  date,  and  invoice  date  as 
dates  of  sale.  Although  the  Department 
maintains  a  presumption  that  invoice 
date  is  the  date  of  sale  (19  CFR  § 
351.401(1)).  "(i|f  the  Department  is 
presented  with  satisfactory  evidence 
that  the  material  terms  of  sale  are  finally 
established  on  a  date  other  than  the  date 
of  invoice,  the  Department  will  use  that 
alternative  date  as  the  date  of  sale." 
Antidumping  Duties:  Countervailing 
Duties:  Final  Rule.  62  FR  27296.  27349 
(May  19.  1997)  [Preamble).  After 
examining  the  sales  documentation 
placed  on  the  record  by  respondents,  we 
preliminarily  determine  that  invoice 


date  is  the  date  of  sale  for  all  sales  by 
both  respondents.  These  documents, 
while  mentioning  at  least  the  proposed 
transaction  price  for  sales,  do  not  refiect 
the  "formal  negotiation  and  contracting 
procedures"  mentioned  by  the  Preamble 
to  the  Department's  regulations  as 
creating  an  exception  to  the  invoice  date 
presumption.  Preamble  at  27349. 
Regarding  sales  made  pursuant  to 
contracts  in  particular,  while  the 
Preamble  states  that  "date  of  invoice 
normally  would  not  be  an  appropriate 
date  of  sale  for  (long-term!  contracts", 
there  is  not  enough  evidence  on  the 
record  at  this  point  in  time  to  determine 
whether  the  contracts  used  by 
respondents  in  this  case  establish  the 
material  terms  of  sale  to  the  extent 
required  by  our  regulations  in  order  to 
rebut  the  presumption  that  invoice  date 
is  the  proper  date  of  sale.  Id.  at  27350. 
Specifically,  we  cannot  conclude  at  this 
time  whether  these  contracts  are 
actually  binding  contracts  or  merely 
non-binding  sales  offers.  We  note  that, 
even  in  the  case  of  long-term  contracts, 
the  Preamble  rejects  a  bright-line  rule 
for  date  of  sale,  stating  that  "[b|ecause 
of  the  unusual  nature  of  long-term 
contracts,  whereby  merchandise  may 
not  enter  the  United  States  until  long 
after  the  date  of  contract,  the 
Department  will  continue  to  review 
these  situations  carefully  on  a  case-by- 
case  basis. §  Id.  As  noted  above  in  the 
"Background  Section,"  the  Department 
has  sent  supplemental  questionnaires  to 
Suzhou  and  Shanghai  Fortune  regarding 
the  issue  of  date  of  sale,  and  we  will 
review  more  information  at  verification 
regarding  this  issue  for  both  exporters. 
We  will  review  information  regarding 
the  nature  and  implementation  of  the 
contracts,  how  sales  transactions  might 
differ  in  practice  fn)m  the  written  words 
of  the  contracts,  and  how  these 
contracts  might  have  been  amended.  We 
will  reexamine  this  issue  for  the  final 
determination. 

I  ,iir  \  ,iUif  (  uinp.iriMius 

To  determine  whether  sales  of 
saccharin  to  the  United  States  by 
Suzhou  and  Shanghai  Fortune  were 
made  at  less  than  fair  value,  we 
compared  the  EP.  for  Shanghai  Fortune, 
and  the  constructed  export  price  (CEP), 
for  Suzhou.  to  NV.  as  described  in  the 
"Export  Price."  "Constructed  Export 
Price."  and  "Normal  Value"  sections  of 
this  notice.  In  accordance  with  section 
777A(d)(l)(A)(I)  of  the  Act.  we 
calculated  weighted-average  EPs  and 
CEPs.  With  regard  to  Suzhou.  in 
accordance  with  section 
777A(d)(l)(A)(ii)  of  the  Act.  we 
calculated  weighted-average  CEPs. 
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Export  Price 

Fnr  .shanghai  Fortune,  we  based 
United  States  price  on  EP.  in  accordance 
with  section  772(a)  of  the  .\c\.  because 
the  first  sale  to  an  unaffiliated  purchaser 
was  made  prior  to  importation,  and  CEP 
was  not  otherwise  warranted  b\  the 
facts  on  the  record   We  calculated  EP 
based  on  prices  to  the  first  unaffiliated 
purchasers  in  the  United  States  We 
made  deductions  for  movement 
expenses  in  accordance  with  section 
772(c)(2)(A)  of  the  Act  These  included 
foreign  inland  freight  from  the  plant  to 
the  port  of  exportation,  brokerage  and 
handling,  ocean  freight  and  marine 
insurance. 

While  Shanghai  Fortune  has  reported 
its  sales  on  an  EP  basis,  we  are 
examining  a  potential  affiliation  issue 
which  could  result  in  treating  certain 
sales  as  CEP  sales.  For  further  details, 
see  Letter  from  Barbara  E.  Tillman  to 
Shanghai  Fortune  regarding 
Antidumping  Duty  Investigation  of 
Saccharin  from  the  People's  Republic  of 
China:  Re(fuest  for  Additional 
Information,  dated  November  29.  2002; 
and  Letter  from  Sally  Gannon  to 
Shanghai  Fortune  regarding 
Antidumping  Duty  Investigation  of 
Saccharin  from  the  People's  Republic  of 
China,  dated  December  4,  2002.  See 
also,  Investigation  of  Saccharin  from  the 
People's  Republic  of  China  for  the 
period  of  lanuary  1.  2002  through  June 
30.  2002:  Analysis  of  Affiliation  for 
Shanghai  Fortune  Chemical  Co..  Ltd. 
(December  18.  2002)  [Affiliation 
Memorandum). 

Constructed  Export  Price 

For  Suzhou,  we  based  United  States 
price  on  CEP  in  accordance  with  section 
772(b)  of  the  Act,  because  the  first  sale 
to  an  unaffiliated  purchaser  was  made 
after  importation  into  the  United  States. 
We  calculated  CEP  based  on  prices  from 
the  U.S.  affiliate  to  the  first  unaffiliated 
purchasers  in  the  United  States  We 
deducted  the  following  expenses  from 
the  starting  price  (gross  unit  price), 
where  applicable:  PRC  inland  freight, 
international  (ocean)  freight  and 
insurance,  U.S.  customs  duty,  U.S. 
brokerage  and  handling,  U.S.  freight  and 
warehousing,  the  affiliated  purchaser's 
U.S.  credit  expenses,  and  the  affiliated 
purchaser's  indirect  selling  expenses. 
See  sections  772(c)  and  (d)  of  the  Act. 
Because  U.S.  customs  duty,  U.S. 
brokerage  and  handling,  some  freight 
expenses,  credit  expenses,  and  indirect 
selling  expenses  are  market-economy 
costs  incurred  in  U.S.  dollars,  we  used 
actual  costs  rather  than  surrogate  values 
when  deducting  these  expenses  from 
gross  unit  price. 


Normal  Value 

Section  773(c)(1)  of  the  Ac!  provides 
that  the  Department  shall  determine  the 
W  using  a  factors-of-produ(  tion 
methodology  if;  (1)  the  merchandise  is 
exported  from  an  NME  country;  and.  (2) 
the  information  does  not  permit  the 
calculation  of  NV  using  home-market 
prices,  third-country  prices,  or 
constructed  value  under  section  773(a) 
of  the  Act. 

Factors  of  production  include:  (1) 
hours  of  labor  required;  (2)  quantities  of 
raw  materials  employed;  (3)  amounts  of 
energy  and  other  utilities  consumed; 
and.  (4)  representative  capital  costs.  We 
calculated  NV  based  on  factors  of 
production,  reported  by  each 
respondent,  for  materials,  energ>',  labor, 
b\-products,  and  packing.  Where 
applicable,  we  deducted  from  each 
respondent's  NV  the  cost  of  by-products 
sold  during  the  POI.  We  valued  the 
majoritv  of  input  factors  using  publicly 
available  information  as  discussed  in 
the  "Surrogate  Country  '  and  "Factor 
Valuations"  sections  of  this  notice. 

Factor  Valuations 

The  Department  normally  uses 
publicly  available  information  to  value 
factors  of  production.  However,  in 
accordance  with  19  CFR  351.408(c)(1), 
the  Department's  regulations  also 
provide  that  where  a  producer  sources 
an  input  from  a  market  economy  and 
pavs  for  it  in  market  economy  currency, 
the  Department  may  employ  the  actual 
price  paid  for  the  input  to  calculate  the 
factors-based  NV.  See  also.  Shakeproof 
Assembly  v.  I'nited  States,  268  F.  3d 
1376,1379-80  (Fed  Cir.  2001).  Suzhou 
and  Shanghai  Fortune  reported  that 
some  of  their  inputs  were  purchased 
from  market  economies  and  paid  for  in 
a  market  economy  currency.  See 
Memorandum  from  Javier  Barrientos  to 
the  File:  Analysis  for  the  Preliminan' 
Dftermination  of  Saccharin  from  the 
People's  Republic  of  China:  Shanghai 
Fortune  (December  18.  2002)  (Shanghai 
Fortune  Analysis  Memorandum)  and 
Memorandum  from  Mark  Hoadley  to  the 
File:  Analysis  for  the  Preliminary 
Determination  of  Saccharin  from  the 
People's  Republic  of  China:  Suzhou 
(December  18.  2002)  [Suzhau  Analysis 
Memorandum). 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on 
factors  of  production  reported  by 
respondents  for  the  PGl.  To  calculate 
NV,  the  reported  per-unit  factor 
quantities  were  multiplied  by  publicly 
available  Indian  surrogate  values.  In 
selecting  the  surrogate  values,  we 
considered  the  quality,  specificity,  and 
contemporaneity  of  the  data.  As 


appropriate,  we  adjusted  input  prices  by 
including  freight  costs  to  make  them 
delivered  prices.  Specifically,  we  added 
surrogate  freight  costs  to  Indian  import 
surrogate  values  using  the  shorter  of  the 
reported  distance  from  the  domestic 
supplier  to  the  factor\'  or  the  distance 
from  the  nearest  seaport  to  the  factory. 
This  adjustment  is  in  accordance  with 
the  United  States  Court  of  Appeals  for 
the  Federal  Circuit's  decision  in  Sigma 
Corp.  V.  United  States,  117  F.  3d  1401 
(Fed.  Cir.  1997).  For  a  detailed 
description  of  all  surrogate  values  used 
for  respondents,  refer  to  the  Factor 
Valuation  Memorandum. 

Except  as  noted  below,  we  calculated 
raw  material  inputs  using  the  data 
obtained  from  the  following  sources;  the 
Monthly  Trade  Statistics  of  Foreign 
Trade  of  India  -  Volume  II  ■  Imports 
[Indian  Import  Statistics),  the  Indian 
trade  publication  Chemical  Weekly,  U.S. 
Department  of  Commerce  data;  the 
Second  Water  Utilities  Data  Book: 
International  Energy  Agency  data;  and 
aimual  reports  from  National  Peroxide 
Ltd.,  Calibre  Chemicals  Pvt.  Ltd.,  and 
Hindustan  Lever  Ltd.  As  appropriate,    - 
we  adjusted  rupee  denominated  values 
for  inflation  using  price  indices 
published  in  the  International  Monetar\' 
Fund's  International  Financial  Statistics 
and  excluded  taxes.  See  Factor 
Valuation  Memorandum. 

We  valued  some  factors  depending  on 
the  respondent  of  methanol,  sulfur, 
phthalic  anhydride,  and  freight  at  the 
average  of  the  market  economy  prices 
actually  paid,  because  these  were 
-  purchased  from  market  economy 
countries  in  meaningful  quantities.  We 
disregarded  purchase  prices  of  methanol 
and  sulfur  from  market  economy 
countries  that  benefitted  from  non- 
industrv'  specific  export  subsidies.  For 
further  discussion,  please  see  Shanghai 
Fortune  Analysis  Memorandum  and 
Suzhou  Analysis  Memorandum. 

To  value  water,  we  used  the  average 
water  tariff  rate  in  the  Asian 
Development  Bank's  Second  Water 
Utilities  Data  Book:  Asian  and  Pacific 
Region,  published  in  1997.  Because  this 
data  was  not  contemporaneous  with  the 
POI,  we  adjusted  the  rate  for  inflation. 
'See  Factor  Valuation  Memorandum. 

To  value  electricity,  we  used  the 
annual  report  of  an  Indian  chemical 
producer,  National  Peroxide  Ltd. 
Because  this  data  was  not 
contemporaneous  with  the  POI,  we 
adjusted  the  rate  for  inflation.  See 
Factor  Valuation  Memorandum. 

For  labor,  consistent  with  section 
351.408(c)(3)  of  the  Department's 
regulations,  we  used  the  PRC  regression- 
based  wage  rate  at  Import 
Administration's  home  page,  Import 
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Library.  Expected  Wages  of  Selecteii 
NME  Countries,  revised  September  2002 
(see  http;//ia. ita.doc.gov/wages)  The 
source  of  the  wage  rate  data  on  the 
Import  Administration's  web  site  can  be 
found  in  the  Yearbook  of  Labour 
Statistics  2001,  International  Labor 
Office  (Geneva:  2001),  Chapter  5B: 
Wages  in  Manufacturing,  and  GNP  data 
as  reported  in  World  [Development 
Indicators,  The  World  Bank, 
(Washington,  DC  (2002)). 

To  value  foreign  inlajid  truck  freight, 
we  used  the  seventeen  price  quotes  from 
six  different  Indian  trucking  companies 
that  were  used  in  the  Final 
Determination  of  the  Antidumping  Duty 
Investigation  of  Bulk  Aspirin  From  the 
Peoples  Republic  of  China.  65  FR  33805 
(May  25.  2000).  We  then  adjusted  this 
value  to  reflect  inflation  through  the 
POI.  See  Factor  Valuation 
Memorandum. 

To  value  factory  overhead,  selling, 
general  and  administrative  expenses, 
and  profit,  we  calculated  average  rates 
based  on  financial  information  from  the 
most  recent  financial  statements  of  two 
Indian  chemical  producers:  Calibre 
Chemicals  Pvt.  Ltd.  and  National 
Peroxide  Ltd.  See  Factor  Valuation 
Memorandum. 

Currency  Conversions 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773A(a)  of  the  Act,  based  on  the 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales,  as  certified  by  the  Federal 
Reserve  Bank. 

Verification 

As  provided  in  section  782(I){1)  of  the 
Act,  we  intend  to  verify  all  company 
information  relied  upon  in  making  our 

finHl  (it'tt>rniin^fi<in 

Susjjt'iiMoii  111  l.iquidaliiin 

in  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  Customs  to 
suspend  liquidation  of  all  entries  of 
saccharin  from  the  PRC  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  Customs  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  NV  exceeds  the  EP 
or  CEP,  as  indicated  below.  These 
suspension-of-liquidation  instructions 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


Manufacturer/Exporter 

Margin  (percent) 

Shanghai  Fortune 

Chemical  Co.  Ltd    

Karteng  Xinhua  Fine 

Chemical  Faclofy  

PRC-WkJe 

74  96% 

197  55% 
363  22% 

Manufacturer/Exporter 


Suarhou  Fine  Chemical 
Group  Co  .  Ltd 


Margin  (percent) 


231  62% 


Dist.losurt' 

The  Department  will  disclose 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
to  the  parties  of  the  proceedings  in  this 
investigation  in  accordance  with  19  CFR 
351.224(b). 

Internaliiinal   1  rd<ic  ( .ommission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination  of  sales  at  LTFV.  If  our 
final  determination  is  affirmative,  the 
ITC  will  determine  before  the  later  of 
120  days  after  the  date  of  this 
preliminary  determination  or  45  days 
after  our  final  determination  whether 
these  imports  are  materially  injuring,  or 
threatening  material  injury  to,  the  U.S. 
industry 

Public  Comment 

Unless  otherwise  notified  by  the 
Department,  case  briefs  or  other  written 
comments  may  be  submitted  to  the 
Assistant  Secretary  for  Import 
Administration  no  later  than  fifty  days 
after  the  date  of  publication  of  this 
notice,  and  rebuttal  briefs,  limited  to 
issues  raised  in  case  briefs,  no  later  than 
fifty-five  days  after  the  date  of 
publication  of  this  preliminary 
determination.  See  19  CFR 
351.309(c)(l)(l);  19  CFR  351.309(d)(1).  A 
list  of  authorities  used  and  an  executive 
summary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
This  summary  should  be  limited  to  five 
pages  total,  including  footnotes.  In 
accordance  with  section  774  of  the  Act, 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  any  hearing  will  be  held 
fifty-seven  days  after  publication  of  this 
notice  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC.  20230, 
at  a  time  and  location  to  be  determined. 
Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  hearing 
two  days  before  the  scheduled  date. 
Interested  parties  who  wish  to  request  a 
hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Soom  1870,  within  30 
days  of  the  date  oi'  publication  of  this 


notice.  See  ly  tJ  K  351.310(c).  Requests 
should  contain:  (1)  the  party's  name, 
address,  and  telephone  number;  (2)  the 
number  of  participants:  and  (3)  a  list  of 
the  issues  to  be  discussed.  At  the 
hearing,  each  party  may  make  an 
affirmative  presentation  only  on  issues 
raised  in  that  party's  case  brief,  and  may 
make  rebuttal  presentations  only  on 
arguments  included  in  that  party's 
rebuttal  brief  See  19  CFR  351.310(c). 
Unless  [iiistponed,  we  will  make  our 
final  dti.rmiiiation  no  later  than  75 
days  after  the  date  of  the  preliminary 
determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(f)  and  777(I)(1)  of  the  Act. 

Dated:  December  18,  2002. 
Bernard  T.  Carreau, 

Acting  Assistant  Secretary  for  Import 

Administration. 
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DEPARTMENT  OF  COMMERCE 

Internattonal  Trade  Administration 

[Docket  No  021220324-2324-01) 

Special  American  Business  Internship 
Training  Program  (SABIT)  Grants 
Funding  Availability 

AGENCY:  International  Trade 
Administration,  U.S.  Department  of 
Commerce. 
action:  Notice, 

SUMMARY:  This  Notice  announces 
availability  of  funds  for  the  Special 
American  Business  Internship  Training 
Program  (SABIT),  for  training  business 
executives  and  scientists  (also  referred 
to  as  "interns")  from  Eurasia  (see 
program  description  for  eligible 
countries). 

DATES:  The  closing  date  for  applications 
is  March  1,  2003.  If  available  funds  are 
depleted  prior  to  the  closing  date,  a 
notice  tn  that  effect  will  be  published  in 
the  Federal  Register.  Processing  of 
complete  applications  fakes 
approximately  three  to  four  months.  All 
awards  are  expected  to  be  made  by  July 
1    200-1 

ADDRESSES:  Request  for  Applications: 

Conipetilne  Application  kits  will  be 

available  from  ITA  starting  on  the  day 

this  notice  is  published.  To  obtain  a 

copy  of  the  Application  Kit  please 

contact  SABIT  by:  (1)  E-mail  at 

S ABIT Apply^ita  doc.gov,  providing 

your  name,  company  name  and  address; 

(2)  Telephone  (202)  482-0073:  (3)  The 

world  wide  web  at 

h ttp  WH-H . mac.  doc.gov/sabit/sabit.h tml; 


Federal  Register 'Vol.  6".  No    24q'Fridav.  Dprember  2"    2002  - A'oticp^ 


■9057 


(4)  Facsimile  (202)  482-2443;  (5)  Mail: 
Send  a  written  request  with  two  self- 
iddressed  mailing  labels  tn  Application 
Request.  The  SABIT  Program,  U.S. 
Department  of  Commerce.  IFCB) — 
Fourth  Floor— 4100W.  1401 
Constitution  Avenue,  NW  ,  Washington 
DC  20230.  The  telephone  numbers  are 
not  toll  free  numbers  (Jnly  cme  copy  of 
the  Afiplu-aticm  Kit  will  be  provided  to 
i'a(  h  organization  requesting  it.  but  it 
inav  be  reproduced  bv  the  re(}uesters. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Lies,.)  (;  Duhnn.  Director.  S.^BIT 
Program.  IS.  Department  of  Commerce, 
phone — (202)  482-0073.  facsimile— 
(202)  482-2443   These  are  not  toll  free 
numbers 

SUPPLEMENTARY  INFORMATION: 
Authority:  11  I'S.C.  2395  (b). 
Catalog  of  Federal  Domestic 
Assistance  (CFDAI  11  114- Special 
American  Business  Internship  Training 
Program. 

Program  Description:  The  Department 
of  Commerce.  International  Trade 
Administration  (ITA)  established  the 
SABIT  program  in  September  1990  to 
assist  Eurasia's  transition  to  a  market 
economy.  Since  that  time,  SABIT  has 
been  supporting  U.S.  companies  that 
wish  to  provide  business  executives  and 
scientists  from  Eurasia  three  to  six 
month  programs  of  hands-on  training  m 
a  U.S.  market  economy. 

Under  the  SABIT  program,  qualified 
U.S.  firms  will  receive  funds  through  a 
cooperative  agreement  with  ITA  to  help 
defray  the  cost  of  hosting  interns.  The 
training  must  take  place  in  the  United 
States   ITA  will  interview  Eurasian 
managers  or  scientists  nominated  by 
participating  U.S.  companies,  or  assist 
Ml  ideiitifving  eligible  candidates. 
liittTU-  may  be  from  any  of  the 
following  countries  in  Eurasia  Armenia. 
Azerbaijan.  Belarus,  Georgia, 
Kazakhstan.  Kvrgyzstan,  Moldova, 
Russia,  Tajikistan.  Turkmenistan, 
Ukraine,  and  Uzbekistan   Please  note: 
Programs  with  .^.zerbaiian  are  subject  to 
the  restrictions  of  Section  907  of  the 
Freedom  Support  Act  of  1992  and 
waivers:  Employees  of  the  Government 
of  Azerbaijan  or  any  of  its 
instrumentalities  are  excluded  from 
participation  and  no  U.S.  participant 
overseas  mav  work  for  the  Government 
of  Azerbaijan  or  any  of  its 
instrumentalities.  However,  additional 
specific  restrictions  may  apply.  The  U.S. 
firms  will  be  expected  to  provide  the 
interns  with  a  hands-on,  non-academic, 
executive  training  program  designed  to 
maximize  their  exposure  to  management 
or  commercially-oriented  scientific 
operations.  At  the  end  of  the  training 
program,  interns  must  return  to  his/her 


home  country.  If  there  is  any  evidence 
of  a  conflict  of  interest  between  the 
nominated  intern  and  the  company,  the 
intern  is  disqualified 

SABIT  exposes  Eurasian  business 
managers  and  sc:ientists  to  a  completely 
new  way  of  thinking  in  which  demand, 
consumer  satisfaction,  and  profits  drive 
production.  Mid-to-senior-level  interns 
visiting  the  U.S.  for  internship  programs 
with  public  or  private  sector  companies 
will  tram  in  an  environment  that  will 
provide  them  with  practical  knowledge 
for  transforming  their  countries' 
enterprises  and  economies  to  a  free 
market  The  program  provides  first- 
hand, eye-opening  experience  to 
managers  and  scientists  that  cannot  be 
duplicated  by  American  managers 
tra.  eling  to  their  territories. 

Mana^fr'i  S.^BIT  assists  economic 
restructuring  in  Eurasia  by  providing 
mid-to-senior  level  business  managers 
with  practical  training  m  American 
methods  of  innovation  and  management 
in  such  areas  as  strategic  planning, 
financing,  production,  distribution, 
marketing,  accounting,  wholesaling, 
and/or  labor  relations.  This  first-hand 
experience  in  the  U.S.  economy  enables 
interns  to  become  leaders  in 
establishing  and  operating  a  market 
economy  in  Eurasia,  and  creates  a 
unique  opportunity  for  U.S.  firms  to 
familiarize  key  executives  from  Eurasia 
with  their  products  and  services. 
Sponsoring  US  firms  will  benefit  by 
establishing  relationships  with  key 
managers  in  similar  industries  who  are 
uniquely  positioned  to  assist  their  U.S. 
sponsors  in  doing  business  in  Eurasia. 

Scientists:  SABIT  provides 
opportunities  for  gifted  scientists  to 
apply  their  skills  to  peaceful  research 
and  development  in  the  civilian  sector, 
in  areas  such  as  defense  conversion, 
medical  research,  and  the  environment, 
and  exposes  them  to  the  role  of 
scientific  research  in  a  market  economy 
where  applicability  of  research  relates  to 
business  success.  Sponsoring  firms  in 
the  U.S.  scientific  community  also 
benefit  from  exchanging  information 
and  ideas,  and  different  approaches  to 
new  technologies. 

.\11  internships  are  three  to  six 
months;  however,  ITA  reserves  the  right 
to  allow  an  intern  to  stay  for  a  shorter 
period  of  time  (no  less  than  one  month) 
if  the  U.S.  company  agrees  and  the 
intern  demonstrates  a  need  for  a  shorter 
internship  based  on  his  or  her 
management  responsibilities.  ITA  will 
reimburse  companies  for  the  round  trip 
international  travel  (coach  class  tickets) 
of  each  intern  from  the  intern's  home 
city  in  Eurasia  to  the  U.S.  internship 
site,  upon  submission  of  the  paid  travel 
invoice,  payment  receipt,  or  other 


evidence  of  payment  and  the  form  SF- 
270.  "Request  for  Advance  or 
Reimbursement."  Travel  under  the 
program  is  subject  to  the  Fly  America 
Act.  Recipient  firms  must  provide  a 
stipend  of  $34  per  day  directly  to  the 
interns.  Recipient  firms  will  be 
reimbursed  for  this  stipend,  up  to  a 
maximum  payment  for  six  months, 
upon  the  submission  of  an  end-of- 
intemship  report  and  Standard  Form 
SF-270,  Request  for  Advance  and/or 
Reimbursement.  Interns  must  return  to 
their  home  countries  immediately  upon 
completion  of  their  U.S.  internships. 
Recipient  firms  must  provide 
appropriate  housing  with  a  private  room 
for  each  intern.  A  market  assessment  for 
housing  must  be  provided  with  the 
SABIT  application,  to  verify  housing 
costs  in  the  recipient  firms'  training 
location(s).  This  assessment  will  be 
used  to  determine  the  final  award 
amount  granted.  Recipient  firms  will  be 
reimbursed  up  to  $500.00  per  month 
(excluding  utilities  or  telephone 
services).  For  cities  wiLh  higher  costs  of 
living,  up  to  $750.00  a  month  may  be 
reimbursed.  Reimbursement  will  be 
made  upon  submission  of  the  end-of- 
intemship  report,  standard  form  SF- 
270,  and  receipts  or  other  proof  of 
payment  of  actual  housing  cost. 

In  general,  each  award  will  have  a  cap 
of  $13,700  per  intern  for  total  cost  of 
airline  travel,  stipend  and  housing  costs. 
ITA  reserves  the  right  to  allow  an  award 
to  exceed  this  cap  in  cases  of  unusually 
high  costs,  specifically  airfare  from 
remote  regions  of  Eurasia  such  as 
Central  Asia  and  the  Caucasus. 
However,  the  total  reimbursement 
cannot  exceed  the  award  amount.  There 
are  no  specific  matching  requirements 
for  the  awards.  Recipient  firms, 
however,  are  expected  to  bear  the  costs 
beyond  those  covered  by  the  award, 
including:  Visa  fees,  medical  insurance, 
any  food  and  incidentals  costs  beyond 
the  $34  per  day  stipend,  additional 
lodging  costs  beyond  the  reimbursed 
amount,  any  training-related  travel 
within  the  U.S.,  training  manuals  and 
provision  of  the  hands-on  training  for 
the  interns.  Recipients  will  be  required 
to  submit  proof  of  the  interns'  medical 
insurance  coverage  to  the  Federal 
Program  Officer  before  the  interns' 
arrivals.  The  insurance  coverage  must 
include  an  accident  and  comprehensive 
medical  insurance  program  as  well  as 
coverage  for  accidental  death, 
emergency  medical  evacuation,  and 
repatriation. 

U.S.  firms  wishing  to  utilize  SABIT  in 
order  to  be  matched  with  an  intern 
without  applying  for  financial 
assistance  may  do  so.  Such  firms  will  be 
responsible  for  all  costs,  including 
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the  intern.  However,  prior  to  acxeptance 
as  a  SABIT  intern,  work  plans  and 
candidate.s  must  be  approved  by  the 
SABIT  Program.  Furthermore,  program 
training  will  be  monitored  by  SABIT 
staff  and  evaluated  upon  completion  of 
training.  ITA  does  not  guarantee  that  it 
will  match  Applicants  with  the  profile 
provided  to  SABIT. 

Funding  Availability:  Pursuant  to 
section  632(a)  of  the  Foreign  Assistance 
Act  of  1961.  as  amended  (the  "Act") 
funding  to  the  U.S.  Department  of 
C^ommerce  (DOC)  for  the  program  will 
be  provided  by  the  United  States 
Agency  for  International  Development 
(A.I.D.).  ITA  will  award  fmancial 
assistance  and  administer  the  program 
pursuant  to  the  authority  contained  in 
section  635(b)  of  the  Act  and  other 
applicable  grant  rules.  The  estimated 
amount  of  financial  assistance  available 
for  the  program  is  Si. 500.000. 
Additional  funding  may  become 
available  at  a  future  date. 

Matching  Requirenwnts:  The  budget 
will  not  include  matching  rfHjuirements, 
however,  recipients  are  expected  to  bear 
the  costs  beyond  $34  per  day  stipend, 
additional  lodging  costs  beyond  the 
reimbursed  amount,  any  training-related 
travel  within  the  U.S..  training  manuals 
and  provisions  of  the  hands-on  training 
for  the  interns. 

Funding  Instrument:  Federal 
assistance  will  be  awarded  pursuant  to 
a  cooperative  agreement  between  UOC. 
and  the  recipient  firm. 

Eligibility  Criteria:  Eligible  applicants 
for  the  SABIT  program  will  include  all 
for  profit  or  non-profit  U.S. 
corporations,  associations,  organizations 
or  other  public  or  private  entities 
located  in  the  United  States.  Agencies  or 
divisions  of  the  federal  government  are 
not  eligible.  However,  state  and  local 
governments  are  eligible. 

Award  Period:  Funds  for  awards 
under  this  program  will  be  available 
effective  with  the  publication  of  this 
notice.  The  funds  will  remain  available 
until  they  are  obligated  or  until  the 
deadline  date.  Recipient  firms  will  have 
one  year  from  the  date  listed  on  the 
Financial  Assistance  Award,  CD-450.  in 
order  to  use  the  funds.  However.  DOC 
reserves  the  right  to  allow  an  extension 
if  the  recipient  can  justify  the  need  for 
extra  time.  If  applicants  incur  any  costs 
prior  to  an  award  being  made,  they  do 
solely  at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  written 
assurance  that  may  have  been  received, 
there  is  no  obligation  on  the  part  of  DOC 
to  cover  pre-award  costs. 

Evaluation  Criteria:  Consideration  for 
financial  assistance  will  be  given  to 


those  SABIT  proposals  which  provide 
the  following: 

(1)  Work  Plan.  Provide  a  detailed 
work  plan  for  the  intended  training.  If 
the  company  is  providing  different 
training  plans  for  different  interns,  they 
MUST  attach  a  separate  work  plan  for 
each.  If  interns  will  be  trained  on  the 
same  plan,  only  one  plan  needs  to  be 
attached.  Please  note,  if  you  are 
coordinating  an  internship  which  will 
take  place  at  several  companies,  you 
must  provide  a  work  plan  for  each 
company.  The  work  plan  must  include; 
(a)  A  detailed  week-by-week  description 
of  internship  activities;  (b)  a  description 
of  the  interns  duties  and 
responsibilities;  (c)  complete  contact 
information  for  the  everyday  internship 
coordinator.  (This  person  will  be  in 
daily  contact  with  the  intern);  (d) 
locations  of  training  within  the 
company,  if  the  internship(s)  will  be  in 
different  divisions;  (e)  locations  of 
training  outside  the  company.  If  the 
intern  will  spend  substantial  amounts  of 
time  at  one  or  more  external  companies 
(over  one  week)  the  organization  MUST 
provide  a  letter  from  each  of  those 
companies,  indicating  their  willingness 
and  ability  to  provide  the  planned 
training.  Evaluation  Scale:  0—40  points. 

(2)  Training  Objectives  Statement. 
Provide  an  objective  statement,  clearly 
titled  "Training  Objectives"  with  the 
company  name  noted  indicating  why 
the  organization  wishes  to  provide  a 
professional  training  experience  to  a 
Eurasian  manager  or  scientist.  The 
company  must  note  how  the  proposed 
training  would  further  the  intent  and 
goals  of  the  SABIT  program  U)  provide 
practical,  on-the-job,  non-academic, 
non-classroom  training  for  a 
professional-level  intern.  Evaluation 
Scale:  0-30  points. 

(3)  Intern  Description(s)  and 
Resume(s):  Provide  descriptions  for  all 
the  interns  requested.  This  description 
should  ntrte  the  experience,  education, 
and  skills  desired  in  a  qualified 
candidate  for  the  training  they  intend  to 
provide.  If  the  company  wants  interns 
from  a  specific  region  or  country  of 
Eurasia,  it  should  be  indicated  in  the 
application.  If  the  company  has  already 
nominated  candidates  for  training,  they 
must  also  attach  their  resumes. 
Additionally,  they  must  describe  for 
SABIT  the  relationship  they  already 
maintain  with  the  nominated 
candidates.  Evaluation  Scale:  0-15 
points. 

(4)  Financial  Resources 
Documentation:  Evidence  of  adequate 
financial  resources  of  Applicant 
organization  to  cover  the  costs  involved 
in  providing  an  internship(s).  Evidence 
may  include  a  published  annual  report. 


or  a  letter  from  the  company's  outside, 
independent  accountant  attesting  to  the 
organization's  financial  ability  to 
support  the  training  program  planned 
and  the  funds  requested  or  a  letter  from 
the  organization's  bank.  All  letters  must 
be  on  the  accountant's  or  banks 
letterhead  and  addressed  to  the  United 
States  Department  of  Commerce. 
Evaluation  Scale:  0-15  points. 

(5)  Federal  Government  Performance 
Record  Statement:  Evidence  of  a 
satisfactory  record  of  performance  in 
grants,  contracts  and/or  cooperative 
agreements  with  the  Federal 
Government,  if  applicable.  (Applicants 
who  are  or  have  been  deficient  in 
current  or  recent  performance  in  their 
grants,  contracts,  and/or  cooperative 
agreements  with  the  Federal 
Government  shall  be  presumed  to  be 
unable  to  meet  this  requirement).  If 
there  is  no  record  to  date,  the  company 
should  indicate  this.  Evaluation  Scale: 
No  points.  If  applicant  has  a  Federal 
Government  Performance  Record 
Statement,  this  must  be  noted  as 
specified  in  the  Application  Kit.  If  not 
this  must  be  noted  as  well.  Evaluation 
criteria  are  listed  in  decreasing 
importance.  That  is.  evaluation  criterion 
1  is  most  important,  followed  by 
criterion  2,  etc. 

Project  Funding  Priorities:  Applicant 
must  indicate  involvement  in  priority 
business  sector(s).  While  Applicants 
involved  in  any  industry  sector  may 
apply  to  the  program,  priority 
consideration  is  given  to  those  operating 
in  the  following  sectors:  (a) 
Agribusiness  (including  food  processing 
and  distribution,  and  agricultural 
equipment),  (b)  Defense  conversion,  (c) 
Energy,  (d)  Environment  (including 
environmental  clean-up),  (e)  Financial 
services  (including  banking  and 
accounting),  (f)  Housint;      .ii-^truction 
and  infrastructure,  (g)  M.   i  ■  ii 
equipment,  supplies,  pli  inn.i!  >uticals, 
and  health  care  management,  (h) 
Product  standards  and  quality  control, 
(i)  Telecommunications,  (j) 
Transportation  and  (k)  Biotechnology. 

Priority  funding  will  also  be  given  to 
applicants  applying  to  host  interns  from 
the  following  countries:  Kazakhstan. 
Kyrgyzstan.  Tajikistan,  Turkmenistan 
and  Uzbekistan. 

Selection  Procedures:  Each 
application  will  receive  an  independent, 
objective  review  by  one  or  more  three  or 
four-member  independent  review 
panels  qualified  to  evaluate  applications 
submitted  under  the  program. 
Applications  will  be  evaluated  on  a 
competitive,  "rolling  "  basis  as  they  are 
received  in  accordance  with  the 
selection  evaluation  criteria  set  forth 
above.  Only  after  the  deadline  date 
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(Man  h  1    2003]  applicants  that  have 
r('(  fix  ed  d  pa.ssing  score  of  70  or  above 
based  on  the  evaluation  criteria 
weighting  will  be  ranked  and  avvard.s 
will  be  made  until  funds  are  depleted. 
Applk;ants  receiving  scores  below  70 
will  not  be  considered  ITA  reserves  the 
right  to  limit  the  award  amount  as  well 
as  the  number  of  interns  per  applicant. 
The  final  scUnJing  official  reser\es  the 
right  to  choose  or  recommend  recipients 
based  on  U.S.  geographic  location. 
organization  size  as  well  as  priority 
business  sectors  and  country  priorities 
(listed  in  Project  Funding  Priorities, 
above)  and  past  performance,  when 
making  awards.  Recipients  may  be 
eligible,  pursuant  to  approval  of  an 
amendment  of  an  active  award,  to  host 
additional  interns  under  the  program. 
The  Director  of  the  SABIT  Program  is 
the  final  selecting  official  for  each 
award. 

Intergovernmental  Review: 
Applications  under  this  program  are  not 
subject  to  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs." 

Application  Forms  and  Kit:  To  obtain 
an  application  kit,  please  r^fcr  to  the 
section  above  marked  ADDRESSES.  All 
applicants  must  submit  a  completed 
Standard  Form  424,  "Application  for 
Federal  Assistance  "  and  a  Standard 
Form  424B,  'Assurances — Non- 
Construction  Programs."  All  applicants 
must  also  submit  a  completed  Form  CD- 
511.  "Certifications  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying".  Form  CD-511  and  Standard 
Forms  424  and  424B  are  included  in  the 
Application  Kit  supplied  by  the  SABIT 
office.  Applicants  will  also  need  to 
provide  the  information  to  fulfill  the 
"Evaluation  C^ritena'  listed  above. 
Please  note:  Applications  must  be 
submitted  according  to  the  detailed 
instructions  in  the  SABIT  Application 
Kit.  Incomplete  applications  may  be 
immediately  returned  unreviewed  via 
regular  U.S.  mail. 

An  original  and  two  copies  of  the 
application  (including  Standard  Form 
424  (Rev.  4-92)  and  supplemental 
material)  are  to  be  sent  to  the  address 
designated  in  the  Application  Kit  and 
postmarked  no  later  than  the  closing 
date.  Please  sign  the  original  application 
(including  forms)  with  blue  ink 

Additional  Information:  Applicants 
must  also  submit:  (1)  Basic  Applicant 
Information  Form,  (2)  Eurasian  Intern 
Request  Form,  (3)  Guarantees  and 
Acknowledgments  Form,  (4)  Bureau  of 
Industry  and  Security  (BIS)  Statement 
(BIS  is  formerly  the  Bureau  of  Export 


Administration  (BXA),  (5)  Market 
Sur\ev  for  Housing. 

Disposition  of  Unsuccessful 
Applications:  Unsuccessful  applications 
mav  be  retained  by  the  SABIT  Program. 

Other  Requirpments  Department  of 
Commerce  Pre-Award  Notification 
Requirements  for  Grants  and 
Cooperative  Agreements,  which  are 
contained  in  Federal  Register  Notice  of 
October  1 ,  2001  (66  FR  4991 7).  as 
amended  bv  the  Notice  published  on 
October  30^  2002  (67  FR  66109).  are 
applicable. 

All  applicants  are  advised  of  the 
following: 

1.  Participating  companies  will  be 
required  to  comply  with  all  relevant 
U.S.  tax  and  export  regulations.  Export 
controls  may  relate  not  only  to  licensing 
of  products  for  export,  but  also  to 
technical  data  transfer.  The  U.S. 
Department  of  Commerce's  Bureau  of 
Industry  and  Security  (BIS  formerly 
BXA.  the  Bureau  of  Export 
Administration)  reviews  applications  in 
question  to  determine  whether  export 
licenses  are  required.  SABIT  will  not 
award  a  grant  until  the  export  license 
issue  has  been  satisfied. 

2.  The  following  statutes  apply  to  this 
program:  Section  907  of  the  FREEDOM 
Support  Act.  Pub.  L.  102-511.  22  U.S.C. 
5812  note  (Restriction  on  Assistance  to 
the  Government  of  Azerbaijan);  Pub.  L. 
107-115  (Waiverof  Section  907  of  the 
Freedom  Support  Act);  7  U.S.C.  "5201 
et  seq.  (Agricultural  Competitiveness 
and  "Trade — the  Bumpers  Amendment); 
The  Foreign  Assistance  Act  of  1961,  as 
amended,  including  Chapter  11  of  Part 
1,  section  498A(b).  Pub.  L.  102-511.  22 
U.S.C.  2295a(b)  (regarding  ineligibility 
for  assistance);  22  U.S.C.  2420(a). 
Section  660(a)  of  The  Foreign 
Assistance  Act  of  1961.  as  amended 
(Police  Training  Prrjhibition);  and 
provisions  in  the  annual  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Acts. 
concerning  impact  on  jobs  in  the  United 
States  (see.  e.g..  536  of  Pub.  L.  106-113) 

3  The  collection  of  information  is 
approved  by  the  Office  of  Management 
and  Budget,  OMB  Control  Number 
0625-0225.  Public  reporting  for  this 
collection  of  information  is  estimated  to 
be  three  hours  per  response,  including 
the  time  for  reviewing  instructions,  and 
completing  and  reviewing  the  collection 
of  information.  All  responses  to  this 
collection  of  information  are  voluntary, 
and  will  be  protected  from  disclosure  to 
the  extent  allowed  under  the  Freedom 
of  Information  Act.  The  use  of  Standard 
Forms  424  and  424B  is  approved  under 
OMB  Control  Numbers  0348-0043  and 
0348-0040,  respectively. 


Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number.  Send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Reports 
Clearance  Officer,  International  Trade 
Administration,  Department  of 
Commerce,  Room  4001.  14th  and 
Constitution  Ave.,  NW..  Washington. 
DC  20230. 

4.  Executive  Order  12866:  It  has  been 
determined  that  this  notice  is  not 
significant  for  purposes  of  E.O.  12866. 

5.  Executive  Order  13132:\X  has  been 
determined  that  this  notice  does  not 
contain  policies  with  Federalism 
implications  as  that  term  is  defined  in 
E.O. 13132. 

6.  Administrative  Procedure  Act/ 
Regulatory  Flexibility  Act:  Because 
notice  and  comment  are  not  required 
under  5  U.S.C.  553,  or  any  other  law,  for 
notices  relating  to  public  property, 
loans,  grants,  benefits  or  contracts  (5 
U.S.C.  553(a)).  a  Regulatory  Flexibility 
Analysis  is  not  required  and  has  not 
been  prepared  for  this  notice,  5  U.S.C. 
601  et  seq. 

Dated:  December  20.  2002. 
Liesel  C.  Duhon, 
Director.  SABIT  Program. 
[FR  Doc.  02-32689  Filed  12-26-02:  8:45  am] 

BILLING  CODE  3510-M6-P 


DEPARTMENT  OF  COMMERCE 
International  Trabe  Administralion 
Overseas  Trade  Missions 

AGENCY:  International  Trade 
Administration,  Department  of 
Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Commerce 
invites  U.S.  companies  to  participate  in 
the  below  listed  overseas  trade 
missions.  For  a  more  complete 
description,  obtain  a  copy  of  the 
mission  statement  from  the  Project 
Officer  indicated  below 

Information  and  Communi<  ation 
Tec  hnolog>  Trade  Mission 

Toronto,  Canada.  February  18-20.  2003, 
recruitment  closes  on  January  20, 
2003. 

For  further  information  contact:  Ms. 
Viktoria  Palfi.  U.S.  Department  of 
Commerce,  telephone  416-595-5412, 
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ext.  229,  or  e-mail  to  viktona.palji 
@mail  doc  gov 

U.S.  Buildiiiu  CiikIikIs  1ich1»'  Misskhi 

Toronto  and  Montreal,  Canada,  March 
4-7,  2003,  Recruitment  closes  on 
January  24.  2003. 
For  further  information  contact:  Ms. 

Rita  Patlan,  U.S.  Department  of 

Commerce,  telephone  416-595—5412, 

ext.  223,  or  e-mail  to 

rita.patlan@mail.doc.gov. 

Textile  and  Apparel  Fabru  I  r.i(if 
Mi<i!>ion  to  Mexico.  Hinuluras.  and 
(lUateniala 

Guadalajdra.  San  Pedro  Sula.  and 

Guatemala  City,  March  30-April  6. 

2003,  recruitment  closes  on  February 

20,  2003. 

For  further  information  contact:  Mr. 
Andrew  Gelhiso,  U.S.  Department  of 
Commerce,  telephone  202-482-2043,  or 
e-mail  to  andrew.fielfuso@mail.doc.gov. 

Hciilthi  .1!  r   1  (M  f)nnl()v;ifs  Sfimii.ii  .ind 
1  radt!  .Missujn 

Montrual  and  Toronto,  Canada.  April  7- 
10.  2003.  recruitment  closes  on 
February  28,  2003. 
For  further  information  contact:  Mr. 

Pierre  Richer,  U.S.  Department  of 

Commerce,  telephone  514-398-9695, 

ext.  2261,  ore-mail  to 

pierre.richer@mail.  doc.gov. 

\   \rl  uU\  r     \if()N[),iii'    ll.liirMlssHFlilii 

.\u.slidlirt  and  New  /ealaiid 

Canberra,  Brisbane,  Melbourne,  and 
Auckland.  April  27-May  6,  2003, 
recruitment  closes  on  March  31,  2003. 
For  further  information  contact:  Mr. 
Sean  McAlister.  U.S.  Department  of 
Commerce,  telephone  202-482-6239.  or 
e-mail  to  spon  mrnlitter^mnil  dor  qov 

S,i  Ir!  \    ami  Sfi  11 1  i!  \     !  i  .iilc  \1  isMtin  to 

Hfa/il 

Ku)  de  Janeiro  and  Sao  Paulo.  May  19- 
23.  2003.  recruitment  closes  on  March 
31.  2003. 

For  further  information  contact:  Mr. 
Howard  Fleming.  U.S.  Department  of 
Commerce,  telephone  202-482-5163.  or 
e-mail  to  howard  flemingf&maH.doc  gov 
or  in  Brazil,  Mr.  Jim  Cunningham.  U.S. 
Consulate,  Rio  de  Janeiro,  telephone  55- 
21-2220-1059,  or  e-mail  to 
jim.cunningham@mail.doc.gov 

K.p(  ,1,1  j()03 

lurDnlu.  Clanada.  June  17-18.  2003. 
recruitment  closes  on  April  26,  2003 
For  further  information  contact:  Ms 

Madellon  C.  Lopes,  U.S.  Department  of 

(-ommerce,  telephone  416-595-5412. 

ext.  227.  ur  e-maii  to 

madellon .  lopes@mail.  doc.gov. 


Kocruitmunt  and  St  !.■  •.    i,    ■  j  rivate 
sector  participants  foi    tns'  n  i  i. 
missions  will  be  conducted  according  to 
the  Statement  of  Policy  Governing 
Department  of  Commerce  Overseas 
Trade  Missions  dated  March  A   I'^r 

For  further  information  contact  Mi. 
Thomas  Nisbet.  U.S.  Department  of 
Commerce,  telephone  202-482-5657.  or 
e-mail  Tom_Nisbet@ita.doc.gov. 

Dated:  December  20,  2002. 
Thomas  H.  Nisbet, 

Di rector.  Export  Promotion  Coordirtation, 

Office  of  Planning.  Coordination  and 

Management. 

IFR  Doc  02-32691  Filed  12-26-02;  8:45  ami 

BIILING   CODE    i5'a  OH    P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

;i  D    121902OJ 

Prop>osed  Information  Collection; 
Comment  Request   Highly  Migratory 
Species  Tournament  Registration  and 
Reporting 

AGENCY:  National  Oceanic  and 
Atmospheric.  Administration  (NOAA). 
action:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
lake  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506  (c)(2KAJ). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  25, 
2003 

ADURtsSES:  Direct  all  written  comments 
tu  Uidua  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  internet  at 
dHynek@doc.go\ 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for   i  ;  :..il  uilonnation  or 

copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Christopher  Rogers.  Chief, 
Highly  Migratory  Species  Management 
Division  (F/SFl).  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries 
Service  (NMFSJ,  1315  East-West 
Highway,  Silver  Spring,  MD  20910; 
(301) 713-2347. 

SUPPl  FMFNTARV  INFORMATION: 


I  Abstract 

NMl  S  udulfi  rc(|imf  th.it  operators  of 
fishing  tournaiii-nts  irmilving  Highly 
M  ji  <!    r.  Species  (HMS)  provide 
J  J.  mi  '  1  ti-ntification  of  the 
tournament  and  ttun  provide 
informatioii  afttT  thf  ti  luriiariK'nt  uti  the 
HM.S  that  arc  <  aught    whi'thfr  tlicv  vmt*' 
kept  ill  ri'iiM'-''(i    t\f  ifiiutli  aii'l  VM'iuht 
of  tlu:  ti.-ih.  ami    iitu'i  iiifi  irin.itKUi    .Must 
of  the  data  ni|iiui'(i  fi  r  pnst  tournament 
reportiuL'  im' .tiii-.ni-.     -iii'i  tcii  m  the 
routiiH'  1  i  Mils..  ,  >i  tMi.i  [iiuiii'iit 
operations.  The  data  collected  are 
needed  by  NMFS  to  estimate  the  total 
annual  catch  of  these  species  and  to 
evaluate  the  impact  of  tournament 
fishing  in  relation  to  other  types  of 
fishing. 

II  Method  of  Collet  tion 

There  are  two  required  reporting 
forms,  one  to  register  a  tournament  and 
another  to  provide  a  summary  report  the 
results  of  the  tournament.  Completed 
forms  am  mailed  to  NMFS. 

III  Data 

'  \1H  Number.  0648-0323.     , 

harm  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Time  Per  Response:  2 
minutes  for  a  registration  form;  and  20 
minutes  for  a  tournament  summar\' 
report. 

Estimated  Total  Annual  Burden 
Hours:  110. 

Estimated  Total  Annual  Cost  to 
Public-  $108 

1\     Ki'(|ui'st  tor  (  (immi'iits 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 
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Dated   Dhi  pmber  19.  2002. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 
(PR  Doc.  02-32621  Filed  12-26-02;  8:45  am] 

BILLING  CODE  351 0-22  ~S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

ENVIRONMENTAL  PROTECTION 
AGENCY 

Coastal  Nonpoint  Pollution  Control 
Program:  Approval  Decision  on 
Wisconsin  Coastal  Nonpoint  Pollution 
Control  Program 

AGENCY:  .National  Oceanic  and 
AtninsphtTK  .-Xdministration.  U.S. 
Department  of  Commerce,  and  U.S. 
Environmental  Protection  Agency. 
ACTION:  Notice  of  intent  to  approve  the 
Wisconsin  coastal  nonpoint  program. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  fully  approve  the  Wisconsin 
Coastal  Nonpoint  Pollution  Control 
Program  (coastal  nonpoint  program)  and 
of  the  availability  of  the  draft  Approval 
Decisions  on  conditions  for  the 
Wisconsin  coastal  nonpoint  program. 
Section  6217  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  (CZARA), 
16  U.S.C.  1455b,  requires  States  and 
territories  with  coastal  zone 
management  programs  that  have 
received  approval  under  section  306  of 
the  Coastal  Zone  Management  Act  to 
develop  and  implement  coastal 
nonpoint  programs.  Coastal  States  and 
territories  were  required  to  submit  their 
coastal  nonpoint  programs  to  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  approval  in  July  1995.  NOAA  and 
EPA  conditionally  approved  the 
Wisconsin  coastal  nonpoint  program  on 
September  24,  1997.  NOAA  and  EPA 
have  drafted  approval  decisions 
describing  how  Wisconsin  has  satisfied 
the  conditions  placed  on  its  program 
and  therefore  has  a  fully  approved 
coastal  nonpoint  program. 

NOAA  and  EP.'\  are  making  the  draft 
decisions  for  the  Wisconsin  coastal 
nonpoint  program  available  for  a  30-day 
public  comment  period.  If  comments  are 
received,  NOAA  and  EPA  will  consider 
whether  such  comments  are  significant 
enough  to  affect  the  decision  to  fully 
approve  the  program. 

Copies  of  the  draft  Approval 
Decisions  can  be  found  on  the  NOAA 
website  at  http:// 
www.ocrm.nos.noaa.gov/czm/  or  may  be 


obtained  upon  request  from  Helen  P'arr 
Coastal  Programs  Division  (.\  t3RM3j. 
Office  of  Ocean  and  Coastal  Resource 
Management.  NOS.  NOAA,  1305  East- 
West  Highway.  Silver  Spring.  Maryland 
20910,  phone  (301)  713-3155.  xl.SO 
email  hplpn.farr@noaa.gov. 

DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 

draft  Approval  Decisions  should  so'by 
lanuarv  27.  2003. 

ADDRESSES:  Comments  should  be  made 
to  lohn  King  Acting  Chief.  Coastal 
Programs  Division  (N/0RM3).  Office  of 
Ocean  and  Coastal  Resource 
Management.  NOS,  NOAA.  1305  East- 
West  Highway.  Silver  Spring,  Maryland 
20910.  phone  (301) 713-3155,  xl88, 
I'lnail  lohn  kins^nnnn  eov 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Farr,  Coastal  Prourrtiii-  Division 
{N/ORM3),  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS,  NOAA. 
1,305  East-Wesi  Highway,  Silver  Spring, 
Maryland  20910.  phone  (301)  713-3155, 
xl50,  email  helen.farr@noaa.gov. 

Dated:  December  20,  2002. 
Alan  Neuschatz, 

Associate  Assistant  Administrator, 
Management  and  Budget  Office.  National 
Ocean  Service.  National  Oceanic  and 
Atmospheric  Administration. 

G.  Tracy  Mehan.  HI, 

Assistant  Administrator.  Office  of  Water, 

Environmental  Protection  Agency. 

(FR  Doc.  02-32799  Filed  12-26-02;  8:45  am] 

BILLING  CODE  35ia-0&--li» 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Notice  of  Public  Meeting 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Advisor}'  Committee  oh 
Commercial  Remote  Sensing  (ACCRES) 
will  meet  January  14,  2003. 

DATE  AND  TIME:  The  meeting  is 
scheduled  as  follows:  January  14,  2003, 
8:30  a.m.-5  p.m.  The  first  part  of  this 
meeting  will  be  closed  to  the  public. 
The  public  portion  of  the  meeting  will 
begin  at  1  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
\Va>hiog!on  Office  of  the  RAND 
Corporation.  RAND  is  located  at  1200 
South  Hayes  Street.  Arlington.  Virginia. 
It  is  located  above  the  Pentagon  City 
Metro  station,  which  is  served  by  both 
the  blue  and  yellow  lines.  While  open 
to  the  public,  seating  capacity  may  be 
limited. 


SUPPLEMENTARY  INFORMATION:  As 
required  t;\  seut;,.:.  lu,^,  (2)of  the 
Federal  Advisory  Committee  Act,  5 
use.  App.  (1982),  notice  is  hereby 
given  of  the  meeting  of  ACCRES. 
ACCRES  was  established  by  the 
Secretary  of  Commerce  (Secretary)  on 
May  21,  2002.  to  advise  the  Secretar>' 
through  the  Under  Secretarv'  of 
Commerce  for  Oceans  and  Atmosphere 
on  long-  and  short-range  strategies  for 
the  licensing  of  commercial  remote 
sensing  satellite  systems 

Matters  1  o  Be  Considered 

The  first  part  of  the  meeting  will  be 
closed  to  the  public  pursuant  to  Section 
10(d)  of  the  Federal  Advisor}' 
Committee  Act,  5  U.S.C.  App.  2.  as 
amended  by  Section  5(c)  of  the 
Government  in  Sunshine  Act,  Public 
Law  94-409  and  in  accordance  with 
Section  552b(c)(l)  of  Title  5,  United 
States  Code,  that  the  portions  of  this 
meeting  which  involve  briefings  on  the 
ongoing  review  and  implementation  of 
commercial  space  policy  relating  to  the 
National  Security  Presidential  Directive- 
1 5  and  the  national  security  and  foreign 
policy  considerations  for  NOAAs 
licensing  decisions  may  be  closed  to  the 
public.  These  briefings  are  likely  to 
disclose  matters  that  are  specifically 
authorized  under  criteria  established  by 
Executive  Order  12958  to  be  kept  secret 
in  the  interest  in  the  interest  of  national 
defense  or  foreign  policy  and  are  in  fact 
properly  classified  pursuant  to  such 
Executive  Order. 

All  other  portions  of  the  meeting  will 
be  open  to  the  public.  During  the  open 
portion  of  the  meeting,  the  Committee 
will  receive  briefings  on  and  discuss  key 
issues  such  as  market  development, 
foreign  legal  approaches  and 
commercial  availability,  and  NOAA 
licensing  practices  and  procedures. 

Special  AccommodatKms 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  special  accommodations 
may  be  directed  to  ACCRES.  NOAA/ 
NESDIS  International  and  Interagency 
Affairs  Office.  1335  East-West  Highway. 
Room  7311.  Silver  Spring.  Mar>'land 
20910. 

Additional  Intormaliuii  and  i'ubli( 
Comments 

Any  member  of  the  public  wishing 
further  information  concerning  the 
meeting  or  who  wishes  to  submit  oral  or 
written  comments  should  contact 
Timothy  Str\'ker,  Designated  Federal 
Officer  for  ACCRES,  NOAA/NESDIS 
International  and  Interagency  Affairs 
Office,  1335  East- West  Highway.  Room 
7311.  Silver  Spring,  Mar>'land  20910. 


<Mlt> 


li'tirial    Rf'^isli-i 
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1    I  ft  meeting  agenda  can 
Me  obiaiiiird  Irnm  Tahara  Moreno  at 
(301)  713-2024  ext.  202,  fax  (301)  713- 
2032.  oro-mail 
Tahara.Moreno@noaa.gov 

The  ACCRES  expects  that  public 
statements  presented  at  its  meetings  will 
not  he  repetitive  of  previously- 
submitted  oral  or  written  statements.  In 
general,  each  individual  or  group 
making  an  oral  presentation  will  be 
limited  to  a  total  time  of  five  minutes. 
Written  comments  (please  provide  at 
least  13  copies)  received  in  the  NOAA/ 
NESDIS  International  and  Interagency 
Affairs  Office  on  or  before  January  9. 
2003,  will  be  provided  to  Committee 
members  in  advance  of  the  meeting. 
C'omments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
ti.  rnmmiltf'H  nicrnhfTS  at  the  meeting. 
FOR  f-URTHER  INFORMATION  CONTACT: 
liinuthy  Strylver,  NUAA/NESUIS 
International  and  interagency  Affairs. 
1335  East  West  Highway,  Room  7311. 
Silver  Spring,  Maryland  20910; 
telephone  (301)  713-2024  x205.  fax 
(301)  713-2032,  e-mail 
Tin}othv. Strvker@noaa.gov.  or  Douglas 
Brauer  at  telephone  (301)  713-2024 
x213,  e-mail  Douglas.Brauer@noaa.gov. 

Gregory  W.  Withee, 

.■\ssistanl  Adminislnilorfor  Satellite  and 

Information  Services. 

|FR  Dot..  02-.12661  Filed  12-19-02:  10:08 

dm] 

BILLING  CODE  3510-MR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

I  D    12200? A) 

North  Pacific  Fishery  Management 
Council    Public  Meeting 

A  .tNCv:  National  Marine  Fisheries 

^LTvice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  cojnmittee  meeting. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council's  (Council)  Crab 
Rationalization  Community  Protection 
<  '>mmitlee  will  meet  in  Anchorage,  AK. 
DATES:  The  meeting  will  be  held  on 
jamiary  8-9.  2003. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Anchorage  Hotel.  500  W  3rd 
Avenue,  Fireweed  Room,  Anchorage, 
AK  99501. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 


^0»  FURTHER  INFORMATION  CONTACT: 
■'  ,:  ►  \i''   '-'<        'II  '        ":     JH09. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  txjgin  at  9  a.m.  on 
Wednesday.  January  8,  continue 
through  Thursday,  January  9. 

The  purpose  of  this  meeting  will  be  to 
review  and  discuss  options  to  ensure 
protection  of  coastal  community 
interests  within  the  recently  approved 
Bering  Sea  Aleutian  Island  crab 
rationalization  program. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  addre.ss  the  emergency. 

Special  Ai.i  uinuuiilatuiDs 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Gail  Bendixen, 
907-271-2809.  at  least  5  working  days 
prior  to  the  meeting  date. 

Dated:  De(  ember  20,  2002. 
|ohn  H.  Dunnigan, 

Director.  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
jFR  Doc.  02-32618  Filed  12-26-02;  8:45  ami 

BILLING  COOC  3510-22-S 


DEPARTMENT  OF  DEFENSE 

Oflice  of  \he  Secretary 

Proposed  Collection   Comment 
Request 

agency:  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs)/ 
TRICARE  Management  Activity,  DoD. 
ACTION:  Notice  of  new  survey  project. 

SUMMARY:  This  notice  is  to  advise 
interested  parties  of  a  Military  Health 
System  (MHS)  new  survey  project 
entitled,  TRICARE  Employee  Survey.  In 
accordance  with  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995. 
the  Office  of  the  Assistant  Secretary  of 
Defense  for  Health  Affairs  announces  a 
proposed  new  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
new  collection  of  information  is 
necessary  for  the  proper  performance  of 


ttie  tunctions  ul  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  25, 
2nm 

ADDRESSES:  Written  comments  and 
reconiiM'iii  itions  on  the  information 
collectuiii  should  be  sent  to  LTC  (P) 
Merrily  MeGowan,  Ph.D.,  M.S.,  U.S.A.; 
TRICARE  Management  Activity; 
HPA&E;  5111  Leesburg  Pike.  Suite  810 
Falls  Church,  VA  22041. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
r»'(iui-st  iiiiin-  iiiii 'I  iii.itiuii  nil  this 
proposed  information  collection,  please 
write  to  the  above  address. 

Title:  Associated  Form:  and  OMB 
Number:  TRICARE  Employee  Survey 
(TRES) 

Needs  and  Uses:  the  objective  of  this 
work  is  to  provide  the  Department  of 
Defense  leadership  with  feedback  from 
civilian  and  Military  Healthcare  System 
employees  who  work  at  Military 
Treatment  Facilities  (MTF)  CONUS- 
wide.  A  supportive  internal 
environment  enhances  employee 
performance,  motivation,  and 
commitment,  which  in  turn  enhance  the 
quality  of  delivered  healthcare. 
Understanding  the  level  of  employee 
commitment  and  employees'  attitudes 
toward  the  things  that  drive  that 
commitment  will  help  identify 
organizational  factors  needing 
improvement.  The  goal  of  this  work  is 
to  gain  insight  from  MHS  employees 
working  within  the  direct  care  system 
about  their  attitudes,  experiences  and 
opinions  of  workplace  structures  and 
procedures.  All  employees  of  CONUS 
MTFs  will  be  eligible  to  participate.  By 
reporting  on  their  experience  with,  and 
perceptions  of,  their  organization  and 
immediate  work  environment,  they  can 
identify  factors  that  enable  or  hinder 
them  from  providing  high  quality  care. 
The  TRES  intended  to  provide  DoD  with 
data  that  contributes  to  the  delivery  of 
high  quality  healthcare.  The  perspective 
of  employees  has  not  been  collected 
systematically  despite  their  important 
role  in  delivering  care  within  the 
constraints  of  limited  resources  and 
complicated  guidelines.  The  first  goal  of 
this  work  is  to  gain  insight  of  employees 
regarding  the  challenges  associated  with 
treating  patients  under  TRICARE.  A 
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survey  instrument  is  needed  that  will 
capture  information  regarding  employee 
opinions  of  how  well  TRICARE 
supports  them  to  provide  patients  with 
needed  care.  It  will  identify  how 
administrative  policies  and  practices  of 
TKIC.XKE  hiMlth  pla^.^  effect  healthcare 
deli\t'r\    .\  second  goal  of  this  \vorl<.  is 
to  culiei  t  information  that  indicates 
how  the  attitudes  and  opinions  of 
employees  differ  by  specialty,  region 
and  degree  of  participation  with 
TRICARE.  The  survey  data  shall  provide 
information  needed  to  better  plan, 
deliver,  and  evaluate  health  care 
services  provided  in  the'militar\'  health 
system  (MHS). 

Affected  Public:  Individual 
households  (TRICARE  Employees 
CONUS-wide). 

Annual  Burden  Hours:  333  hours. 

Number  of  Respondents:  1.000. 

Response  Per  Respondent:  1. 

Average  Burden  Per  Response:  .333 
hrs. 

Frfqvpnrv  Once 

SUPPLEMENTARY  INFORMATION:  This 
request  encompasses  all  activities 
required  to  conduct  and  develop  a 
report  of  findings  of  a  confidential 
survey  of  TRICARE  employees  CONUS- 
wide  to  assess  their  attitudes  and 
opinions  regarding  their  ability  to 
provide  high  quality  care. 

Dated:  November  16.  2002. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 
(FR  Doc  02-.32668  Filed  12-26-02;  8:45  am) 

BILLING   CODE    WOl    -M   M 


DEPARTMENT  OF  DEFENSE 

Otfice  of  the  Secretary 

Meeting  of  the  Defense  Department 
Advisory  Committee  on  Women  in  the 
Services  (DACOWITS) 

agency:  Department  of  Defense. 
action:  Notice. 

summary:  Pursuant  to  Section  10(a), 
Public  Law  92-463,  as  amended,  notice 
is  hereby  given  of  a  forthcoming  of  the 
Defense  Department  Advison,' 
Conlmittee  on  Women  in  the  Services 
(DACOWITS).  The  purpose  of  the 
Committee  meeting  is  to  provide  further 
training  to  the  incoming  FY  2003 
Committee  members  on  issues  they  will 
review  this  year.  The  meeting  is  open  to 
the  public,  subject  to  the  availability  of 
space. 

DATES:  January  16  &  17,  2003,  8:30  a.m.- 
5:30  p.m. 


ADDRESSES:  Courtyard  Marriott,  2899 

Ipfferson  Davis  Hwv.  Arlington,  VA 

FOR  FURTHER  INFORMATION  CONTACT: 

Lii'iitcndnt  ( Maniiidr.iiiM  .SiianiKjn 
Thaeler.  US.N.  DACOWITS.  4000 
Defense  Pentagon,  Room  3D769, 
Washington.  DC  20301-4000. 
Telephone  (70,^1  697-2122. 

SUPPLEMENTARY  INFORMATION:  Interested 
persons  may  submit  a  written  statement 
for  consideration  by  the  Committee  and 
make  an  oral  presentation  of  such. 
Persons  desiring  to  make  an  oral 
presentation  or  submit  a  written 
statement  to  the  Committee  must  notify' 
the  point  of  contact  listed  below  no  later 
than  noon,  January  10,  2003.  Oral 
presentations  by  members  of  the  public 
will  be  permitted  only  on  Friday. 
January  17.  2003,  from  5:15  p.m.  to  5:30 
p.m.  before  the  full  Committee. 
Presentations  will  be  limited  to  two 
minutes.  Number  of  oral  presentations 
to  be  made  will  depend  on  the  number 
of  requests  received  from  members  of 
the  public.  Each  person  desiring  to 
make  an  oral  presentation  must  provide 
the  point  of  contact  listed  below  with 
one  (1)  copy  of  the  presentation  by 
noon,  January  10,  2003  and  bring  50 
copies  of  any  material  that  is  intended 
for  distribution  at  the  meeting.  Persons 
submitting  a  written  statement  only 
must  submit  one  (1)  copy  of  the 
statement  to  the  DACOWITS  staff  by  the 
close  of  the  meeting  on  January  17, 
2003. 

Meeting  .\genda 

Thursday,  fanuary  16.  2003 

Welcome,  Administrative  Remarks 
Panel:  National  Guard  Bureau,  United 

States  Marine  Corps,  United  States 

Coast  Guard 
Q  &  A  Session 

Army  Tremsformation  Briefing 
Navy  Transformation  Briefing 
Lunch  (Invited  Guests  Only) 
Air  Force  Transformation  Briefing 
Army  Weil-Being  Briefing 
Navy  Family  Summit  Briefing 
Coast  Guard  Temporary  Separation 

Program 
Committee  time 

Friday,  fanuary  17,  2003 

Readiness  Panel  (Participants  TBD) 

Defense  Manpower  Data  Center  Briefing 

Health  Care  Briefing 

Lunch  (Invited  Guests  Only) 

RAND  Briefing 

Navy  Personnel  Research,  Study  and 

Technologies 
Army  Research  Institute  Briefing 
Committee  time 
Public  forum  (5:15  p.m.-5:30  p.m.) 


Dated:  December  19.  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  02-32670  Filed  12-26-02:  8:45  am| 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Availability  (NOA'i  of  the  Final 
Environmental  Impact  Statement 
(FEIS)  for  the  Destruction  of  Chemicat 
Agents  and  Munitions  at  Blue  Grass 
Army  Depot.  KY 

AGENCv:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  announces  the 
a.  a.iability  of  the  FEIS  that  assesses  the 
potential  environmental  impacts  of  the 
design,  construction,  operation  and 
closure  of  a  facility  to  destroy  the 
chemical  agents  and  munitions 
currently  stored  at  the  Blue  Grass  Army 
Depot  (BGAD).  The  FEIS  examines  the 
potential  environmental  impacts  of  the 
following  destruction  facility 
alternatives:  (1)  Baseline  incineration 
facility;  (2)  neutralization  followed  by 
supercritical  water  oxidation;  (3) 
neutralization  followed  by  supercritical 
water  oxidation  and  gas  phase  chemical 
reduction;  (4)  electrochemical 
oxidation;  and  (5)  no  action  (i.e., 
continued  storage  of  chemical 
munitions  at  BGAD).  Although  the  no 
action  alternative  is  not  viable  under 
Pub.  L.  990145  (DoD  Authorization  Act 
of  1986),  it  was  analyzed  to  provide  a 
comparison  with  the  proposed  action. 
The  FEIS  identifies  pilot  testing  of 
neutralization  followed  by  supercritical 
water  oxidation  as  the  agency's 
preferred  alternative  for  destruction  of 
chemical  munitions  at  BGAD. 
DATES:  The  waiting  period  for  the  FEIS 
will  end  30  days  after  publication  of  the 
NOA  in  the  Federal  Register  by  the  U.S. 
Environmental  Protection  Agency. 
ADDRESSES:  To  obtain  copies  of  the 
FEIS,  contact  the  Program  Manager  for 
Chemical  Demilitarization.  Public 
Outreach  and  Information  Office 
(ATTN:  Mr.  Gregor>'  Mahall).  Building 
E— 4585.  Aberdeen  Proving  Ground. 
Man-land  21010-4  00'= 

FOR  FURTHER  INFORMA-'iON  CONTACT:  Mr. 
Gregory  Mahall  at  410-436-1093,  by  fax 
at  410-^36-5122,  by  mail  at  the  above 
listed  address  or  by  electronic  mail  at 
gregon.  .mahall@pmcd.apgea.army.mil. 

SUPPLEMENTARY  INFORMATION:  In  its 
Record  of  Decision  (ROD)  on  February 
26.  1988  (53  FR  5816,  Februar\'  26, 
1988)  for  the  Final  Programmatic 
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Plnvironmental  Impact  Statement  on  the 
(Chemical  Stockpile  Di-sposal  Program 
(C'.SDP).  the  Army  selected  on-site 
disposal  by  incineration  at  all  eight 
chemical  munition  storage  sites  located 
within  the  continental  United  States  as 
the  method  by  which  it  will  destroy  its 
lethal  chemical  stockpile.  The  Array 
published  a  Notice  of  Intent  in  the 
Federal  Register  (6.5  FR  20140-41. 
IJecember  4.  ZOUO)  which  provided 
notice  that,  pursuant  to  the  National 
Environmental  Policy  Act  and 
implementing  regulations,  it  was 
preparing  a  draft  site-specific  EIS  for  the 
Blue  Grass  Chemical  Agent  Disposal 
Facility.  The  Army  published  a  Draft 
EIS  to  assess  the  site-specific  health  and 
onvironmental  impacts  of  on-site 
disposal  of  the  chemical  agents  and 
munitions  stored  at  the  BGAD  on  May 
31,  2002.  All  public  comments  received 
on  the  DEIS  have  been  addressed  in  the 
FEIS. 

The  Program  Manager  for  Assembled 
Chemical  Weapons  Assessment  (ACWA) 
prepared  a  separate  EIS.  The  ACWA  EIS 
is  for  follow-on  pilot  testing  of  the 
ACWA  Program  pursuant  to  the  process 
established  by  Congress  in  Pub.  L.  104- 
208  and  105-261.  The  ACWA  EIS 
emphasizes  the  feasibility  of  pilot 
testing  one  or  more  of  the  ACWA 
technologies  at  one  or  more  sites.  One 
of  the  four  sites  evaluated  in  the  ACWA 
EIS  was  the  BGAD.  Information 
provided  by  the  ACWA  Program 
concerning  the  neutralization 
technologies  provided  the  basis  for 
analysis  of  the  neutralization 
technologies  and  comparison  with 
incineration  in  this  site-specific  EIS  for 
stockpile  destruction  at  Blue  Grass.  This 
site-specific  EIS  and  the  ACWA  EIS 
.serve  complementary  purposes. 

The  decision  for  the  technology  to  be 
implemented  to  destroy  the  chemical 
weapons  stockpile  at  BGAD  will  be 
made  by  the  DAE  and  a  ROD  will  be 
signed  following  the  end  of  the  30-day 
waiting  period. 

!)iitt'fi;  December  Ifl,  2002. 
Km  hard  E.  Newsome, 
Acting  Deputy  Assistant  Secretary  of  the 
Armv  (Environment,  Safety  and  Occupational 
HeaithlOASAIffrE). 
|FR  Doc.  02-32669  Filed  12-26-02;  8;45  ami 
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DEPARTMENT  OF  EDUCATION 
CFDA  No    84  1  16J] 

Fund  for  the  Improvement  of 
Postsecondary  Education— Special 
Focus  Competition   European 
Community-United  States  of  America 
Cooperation  Program  in  Higher 
Education  and  Vocational  Education 
and  Training.  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year (FYS  2003 

Purpusti  of  Program:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondary 
education  opportunities  by  focusing  on 
problem  areas  or  improvement 
approaches  in  postsecondary  education. 

Eligible  Applicants:  Institutions  of 
higher  education  and  vocational 
education  and  training  or  combinations 
of  institutions  and  other  public  and 
private  nonprofit  educational 
institutions  and  agencies. 

Applications  Available:  December  20. 
2002. 

Deadline  for  Transmittal  of 
Applications:  March  28,  2003. 

Deadline  for  Intergovernmental 
Review:  May  30.  2003. 

Estimated  Available  Funds:  $700,000 
in  fiscal  year  2003;  $2,370,000  over 
three  years.  The  estimated  amount  of 
funds  available  for  awards  is  based  on 
the  Administration's  request  for  this 
program  for  FY  2003.  The  actual  level 
of  funding,  if  any,  depends  on  final 
Congressional  action.  However,  we  are 
inviting  applications  to  allow  enough 
time  to  complete  the  grant  process  if 
Congress  appropriates  funds  for  this 
program. 

Estimated  Range  of  Awards:  $25,000- 
$200,000  total  for  up  to  three  years. 

Estimated  Average  Size  of  Awards: 
$25,000  for  one-year  preparatory 
projects:  $35,000  for  one-year 
complementary  activities  projects; 
$75,000  for  two-year  complementary 
activities  projects;  $50,000  for  year  one 
of  a  three-year  consortia  implementation 
project  with  a  $200,000  three-year  total. 

Estimated  Number  of  Awards:  13. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79.  80.  82.  85. 
86.97,  98,  and  '••• 

SUPPLEMENTARY  INFORMATION;  Under  the 
Special  Focus  Competition,  we  will 
award  grants  or  enter  into  cooperative 
agreements  that  focus  on  problem  areas 
or  improvement  approaches  in 
postsecondary  education.  We  have 


included  an  mvitdtional  priority  to 
encourage  proposals  designed  to 
support  the  formation  of  educational 
consortia  of  institutions  and 
organizations  in  the  United  States  and 
the  European  Union  to  encourage 
cooperation  in  the  coordination  of 
curricula,  the  exchange  of  students  and 
the  opening  of  educational 
opportunities  between  the  United  States 
and  the  European  Union.  The 
invitational  priority  is  issued  in 
cooperation  with  the  European  Union. 
European  institutions  participating  in 
any  consortium  proposal  responding  to 
the  invitational  priority  may  apply  to 
the  European  Commission's  Directorate 
General  for  Education  and  Culture  for 
additional  funding  under  a  separate 
European  competition. 

Priority:  The  Secretary  is  particularly 
interested  in  applications  that  meet  the 
following  invitational  priority. 
However,  an  application  that  meets  this 
invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications  (34  CFR  75, 105(c)(1)). 

Invitational  Priority:  Projects  that 
support  consortia  of  institutions  of 
higher  education  that  promote 
institutional  cooperation  and  student 
mobility  between  the  United  States  and 
the  Member  States  of  the  European 
Union. 

Methods  fur  Af)pl\imj  St-ledion  Criteria 

The  Secretary  gives  equal  weight  to 
the  listed  criteria.  Within  each  of  the 
criteria,  the  Secretary  gives  equal  weight 
to  each  of  the  factors. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program  competition,  the  Secretary  uses 
selection  criteria  chosen  from  those 
listed  in  34  CFR  75,210. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  PO  Box 
1398,  Jessup,  MD  20794-1398, 
Telephone  (toll  ft-ee)  1-877-433-7827, 
fax  (301)  470-1244.  If  you  use  a 
telecommunications  device  forihe  deaf 
(TDDJ.  you  may  call  (toll  fi-ee)  1-877- 
576-7734.  You  may  also  contact  ED 
Pubs  at  its  Web  site:  http://www.ed.gov/ 
pubs/edpubs.html.  Or  you  may  contact 
ED  Pubs  at  its  e-mail  address: 
edpubs®inet. ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.1161.  You  may  also  request 
application  forms  by  calling  (732)  544- 
2504  (fax  on  demand),  or  application 
guidelines  by  calling  (202)  358-3041 
(voice  mail)  or  submitting  the  name  of 
the  competition  and  your  name  and 
postal  address  to  FIPSE@ed.gov  (e-mail). 

Applications  are  also  listed  on  the 
FIPSE  Web  site:  http://www.ed.gov/ 
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FIPSE  e- APPLICATIONS  are  available 
at:  http://e-grantsnri.gov. 

individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1 -800-87 7- 
8339  For  additional  program 
information  call  the  FIPSE  office  (202- 
502-7500)  between  the  hours  of  8  am 
and  5  p.m  ,  Eastern  Time,  .Monday 
through  Frida\- 

Individuals  with  disabilities  may 
(jbtain  this  document  in  an  alternative 
format  (eg  ,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  For  Applications  Contact 

Indu'iduaLs  with  di.sabilitie.s  ma\ 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
ED  Pubs,  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  m 
the  application  pai  kage. 

Application  Procedures: 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  34  CFR  75.102),  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  .Applications 

In  Fistai  Year  2003,  the  U.S. 
Department  of  Education  is  continuing 
to  expand  its  pilot  project  for  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  The  European 
Community/United  States  of  .America 
Cooperation  Program  in  Higher 
Education  and  Vocational  Education 
and  Training — 84,1161  is  one  of  the 
programs  included  in  the  pilot  project. 
If  you  are  an  applicant  under  the 
European  Community/ United  States  of 
America  Cooperation  Program  in  Higher 
Education  and  Vocational  Education 
and  Training,  you  may  submit  your 
application  to  us  in  either  electronic  or 
paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Applic;ation)  portion  of  the  Grant 
Administration  and  Payment  System 
(GAP.S).  l.'sers  of  e-AppIication  will  be 
entering  data  on-line  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copv  of  a  grant  application  to  us 


If  >ou  participate  m  this  \-oluntary  pilot 
project  by  .submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  be  saved  into  a  database.  We 
request  your  participation  in  e- 
.Application,  We  shall  continue  to 
evaluate  its  success  and  solicit 
suggestions  for  improvement. 

If  you  participate  in  e-Application, 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  because  \'ou  submit  a  grant 
application  m  electronic  format,  nor 
will  we  penalize  you  if  you  submit  iu\ 
application  in  paper  format   When  you 
enter  the  e-.Appiication  svstem,  you  will 
find  information  about  its  hours  of 
operation. 

•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524).  and  all 
necessan  assurances  and  certifications, 

•  .After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
w  ill  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application), 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

(1)  Print  ED  424  from  the  e- 
Application  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  corner  of  the  hard 
copy  signature  page  of  the  ED  424. 

(4)  Fax  the  signed  ED  424  to  the 
.Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date 

•  Closing  Date  Extension  in  Case  of 
Svstem  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  European  Community/United  States 
of  America  Cooperation  Program  in 
Higher  Education  and  Vocational 
Education  and  Training  and  you  are 
pre\'ented  from  submitting  your 
application  on  the  closing  date  because 
the  e-.Application  system  is  unavailable, 
we  will  grant  you  an  extension  of  one 
business  da\'  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension — 

(1)  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an  e- 
ApplK:at]on  for  thi.'^  competition   and 


{2)(a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.,  Washington,  DC  time,  on  the 
deadline  date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is. 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC  time)  on  the 
deadline  date.  The  Department  must 
acknowledge  and  confirm  these  periods 
of  unavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 
elspwherr-  ir;  thi'  .notice  under  FOB 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-GRANTS  help  desk  at  1-888-336- 
8930. 

You  may  access  the  electronic  grant 
application  for  the  European 
Community/United  States  of  America 
Cooperation  Program  in  Higher 
Education  and  Vocational  Education 
and  Training  at:  http://e-grants.ed.gov. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

Electrnnif  Access  to  This  Dot  ument 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  PonaDie 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  WHiv.ed.gov/ 
legislation/Fed  Register 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO,  toll  free,  at  1-888- 
293-6498;  or  in  the  Washington,  DC, 
area  at  (202)512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Rejsister  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://wwv^\access.gpo.gov/narQ/ 
index.html. 

Protr^m  Authority:  20  U.S.C.  1138- 

113Bd. 

Dated:  December  20.  2002. 
Sally  L.  Stroup. 

Assistant  Secretary,  Office  of  Postsecondary 
Education. 
(FR  Doc  02-.'12713  Filed  12-26-02:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

[CFDA  Nos   84  116A.  84  116B] 

Fund  for  the  Improvement  of 
Postsecondary  Education- 
Comprehensive  Program 
(Preapplications  and  Applications): 
Notice  Inviting  Applications  for  New 
Awards  tor  Fiscal  Year  (FY)  2003 

Purpose  of  Program:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondary 
education  opportunities. 

Eligible  Applicants:  Institutions  of 
higher  education  or  combinations  of 
those  institutions  and  other  public  and 
private  nonprofit  institutions  and 
agencies. 

Applications  Available:  December  26. 
2002. 

Deadline  for  Transmittal  of 
Preapplications:  February  13.  2003. 

Deadline  for  Transmittal  of  Final 
Applications:  May  8.  2003. 

Note:  All  applicanl.s  must  submit  a 
preapplication  to  be  eligible  to  submit  a  final 
application. 

Deadline  for  Intergovernmental 
Review:  July  23.  2003. 

Estimated  Available  Funds: 
$9,000,000  for  new  awards. 

The  Administration  has  requested  $31 
million  for  this  program  for  FY  2003. 
The  actual  level  of  funding,  if  any, 
depends  on  final  congressional  action. 
However,  we  are  inviting  applications  to 
allow  enough  time  to  complete  the  grant 
process  if  Congress  appropriates  funds 
for  this  program. 

Estimated  Range  of  Awards: 
$50.000 — $275,000  or  more  per  year. 

Estimated  Average  Size  of  Awards: 
$156,000  per  year. 

Estimated  Number  of  Awards:  53-56. 

Note:  The  Department  is  not  bound  by  any 
t'.sliinale.s  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77.  79.  80.  82.  85, 
86.  97,  98.  and  99. 

Invitational  Priorities:  While 
applicants  may  propose  any  project 
within  the  scope  of  20  U.S.C.  1 138, 
under  34  CFR  75.105(c)(1)  the  Secretary 
is  particularly  interested  in  applications 
that  meet  one  or  more  of  the  following 
invitational  priorities.  However,  an 
application  that  meets  one  or  more  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
;ir»'f»>r"n'  i>  nv<>r  other  applications. 

Invilatiuiitil  I'nority  1 

Projects  to  improve  the  quality  of  K- 
12  teaching  through  new  models  of 


teacher  preparation  and  through  new- 
kinds  of  partnerships  between  schools 
and  colleges  and  universities  that 
enhance  students'  preparation  for, 
access  to.  and  success  in  college. 

Invitatioii.il  Priority  2 

Projects  to  promote  innovative 
reforms  in  the  curriculum  and 
instruction  of  various  subjects  at  the 
college  preparation,  undergraduate,  and 
graduate/professional  levels,  especially 
through  student-centered  or  technology- 
mediated  strategies,  and  including  the 
Hff'a  of  rivi'  oHucation. 

Invitational  Priority  3 

Projects  designing  more  cost-effective 
ways  of  improving  postsecondary 
instruction  and  operations,  i.e..  to 
promote  more  student  learning  relative 
to  institutional  resources  expended. 

Invitational  Priority  4 

Projects  tu  support  new  ways  of 
ensuring  equal  access  to  postsecondary 
education,  and  to  improve  rates  of 
retention  and  program  completion, 
especially  for  underrepresented 
students  whose  retention  and 
completion  rates  continue  to  lag  behind 
those  of  other  groups,  and  especially 
encouraging  wider  adoption  of  proven 
approaches  to  this  problem. 

Mi'lhiids  liir   \i)[)l\  mi;  Selection  (  titrria 

For  preapplications  (preliminary 
applications)  and  final  applications,  the 
Secretary  gives  equal  weight  to  each  of 
the  selection  criteria.  Within  each  of 
these  criteria,  the  Secretary  gives  equal 
weight  to  each  of  the  factors. 

Selection  Criteria 

In  evaluating  preapplications  and 
final  applications  for  grants  under  this 
program  competition,  the  Secretary  uses 
the  following  selection  criteria  chosen 
from  those  listed  in  34  CFR  75.210. 

Preapplications.  In  evaluating 
preapplications.  the  Secretary  uses  the 
following  selection  criteria: 

(a)  Need  for  project.  The  Secretary 
reviews  each  proposed  project  for  its 
need,  as  determined  by  the  following 
factors: 

(1)  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project. 

(2)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project. 

(a)  Significance  The  Secretary 
reviews  each  proposed  project  for  its 
significance,  as  determined  by  the 
following  factors: 

(1)  The  potential  contribution  of  the 
proposed  project  to  increase  knowledge 


or  understanding  oi  educational 
problems,  issues,  or  effective  strategies. 

(2)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to,  existing  strategies. 

(3)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(4)  The  potential  replicability  of  the 
proposed  project  or  strategies, 
including,  as  appropriate,  the  potential 
for  implementation  in  a  variety  of 
settings. 

(c)  Quality  of  the  project  design.  The 
Secretary  reviews  each  proposed  project 
for  the  quality  of  its  design,  as 
determined  by  the  extent  to  which  the 
design  of  t!i.   pn^osod  project  is 
appropridi'  i.    nil  uill  successfully 
address,  the  needs  of  the  target 
population  or  other  identified  needs. 

(d)  Quality  of  the  project  evaluation. 
The  Secretary  reviews  each  proposed 
project  for  the  quality  of  its  evaluation, 
as  determined  by  the  extent  to  which 
the  evaluation  will  provide  guidance 
about  effective  strategies  suitable  for 
replication  or  testing  in  other  settings. 

Final  Applications.  In  evaluating  final 
applications,  the  Secretary  uses  the 
following  selection  criteria: 

(a)  Need  for  project.  The  Secretary 
reviews  each  proposed  project  for  its 
need,  as  determined  by  the  following 
factors: 

( 1 )  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project. 

(2)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project. 

(b)  Significance.  The  Secretary 
reviews  each  proposed  proJ€K:t  for  its 
significance,  as  determined  by  the 
following  factors: 

(1)  The  potential  contribution  of  the 
proposed  project  to  increase  knowledge 
or  understanding  of  educational 
problems,  issues,  or  effective  strategies. 

(2)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on.  or  are 
alternatives  to.  existing  strategies. 

(3)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(4)  The  potential  replicability  of  the 
proposed  project  or  strategies, 
including,  as  appropriate,  the  potential 
for  implementation  in  a  variety  of 
settings. 
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(c)  Quality  of  the  project  design.  The 
Secretary  reviews  each  proposed  project 
for  the  quality  of  its  design,  as 
determined  by  the  following  factors; 

(1)  Thf  e.xtent  to  which  the  design  of 
the  proposed  project  ls  appropriate  to. 
and  will  successfully  address  the  needs 
of,  the  target  population  or  other 
identified  needs. 

(2)  The  extent  to  which  the  goals. 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable 

(3)  The  extent  to  which  the  design  f(.)r 
implementing  and  exaiuating  the 
proposed  project  will  result  in 
information  to  guide  possible 
replication  of  project  activities  or 
strategies,  including  information  about 
the  effectiveness  of  the  approach  or 
strategies  employed  by  the  project, 

(d)  Quality  of  the  project  evaluation 
The  Secretary  reviews  each  proposed 
project  for  the  quality  of  its  evaluation. 
as  determined  by  the  following  factors: 

(1)  The  extent  to  which  the  evaluation 
will  provide  guidance  about  effective 
strategies  suitable  for  replication  or 
testing  in  other  settings. 

(2)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(3)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

(e)  Quality  of  the  management  plan. 
The  Secretary  reviews  each  proposed 
project  for  the  quality  of  its  management 
plan,  as  determined  by  the  plan's 
adequacy  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(f)  Quality  of  project  personnel.  The 
Secretary  reviews  each  proposed  project 
for  the  quality  of  project  personnel  who 
will  carr>'  out  the  proposed  project,  as 
determined  by  the  following  factors: 

(1)  The  extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability. 

(2)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(g)  Adequacy  of  resources.  The 
Secretary  reviews  each  proposed  project 
for  the  adequacy  of  its  resources,  as 
determined  by  the  following  factors: 


(1)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(2)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(3)  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project 

(4)  The  adequacy  of  support, 
including  facilities,  equipment, 
supplies,  and  other  resources,  from  the 
applicant  organization  or  the  lead 
applicant  organization. 

(5)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support. 

Pilot  Project  for  Electronic  Submission 
of  .\pplications 

in  Fiscal  Year  2003,  the  U.S. 
Department  of  Education  is  continuing 
to  expand  its  pilot  project  for  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  The  Comprehensive 
Program — CFDA  No.  84.n6A  is  one  of 
the  programs  included  in  the  pilot 
project.  If  you  are  an  applicant  under 
the  Comprehensive  Program — CFDA  No. 
84.116A,  you  may  submit  your 
preapplication  to  us  in  either  electronic 
or  paper  format.  Please  note  that 
electronic  submission  is  NOT  an  option 
for  final  applications  in  FY  2003. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application)  portion  of  the  Grant 
Administration  and  Payment  System 
(GAPS).  Users  of  e-Application  will  be 
entering  data  online  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copy  of  a  grant  application  to  us. 
If  you  participate  in  this  voluntary-  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  online 
will  be  saved  into  a  database.  We  invite 
your  participation  in  e-Application.  We 
shall  continue  to  evaluate  its  success 
and  solicit  suggestions  for  improvement. 

If  you  participate  in  e-Application 
when  submitting  your  preapplication, 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  will 
find  information  about  its  hours  of 
operation. 

•  You  may  submit  all  documents 
electronically,  including  the 


Application  for  Federal  Assistance  (ED 
424).  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/Award  number  (an 
identif\'ing  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

(1)  Print  ED  424  from  the  e- 
Application  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  the  hard 
copy  signature  page  of  the  ED  424. 

(4)  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  Comprehensive  Program 
preapplication — CFDA  No.  84.116A  and 
you  are  prevented  ft-om  submitting  your 
application  on  the  closing  date  because 
the  e-Application  system  is  unavailable, 
we  will  grant  you  an  extension  of  one 
business  day-in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  deliver}'. 

For  us  to  grant  this  extension — 

(1)  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

(2)  (a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m..  Washington.  DC  time,  on  the 
deadline  date:  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is. 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC  time)  on  the 
deadline  date.  The  Department  must 
acknowledge  and  confirm  these  periods 
of  unavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  the  e-GRANTS  help  desk 
at  1-888-336-8930. 

You  may  access  the  electronic  grant 
application  for  the  Comprehensive 
Program  preapplication — CFDA  No. 
84.116A  at:  http://e-grants.ed.gov. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
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Applications)  in  the  application 
package. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs).  PO  Box 
1398.  jessup.  MD  20794-1398. 
Telephone  (toll  free):  1-877^33-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
567-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html.  Or  you  may  contact  ED 
Pubs  at  its  e-mail  address: 
edpubs@inet.ed.gov . 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CDFA  number 
84.116A. 

Note:  Applic:ation  text  and  forms  are 

MJRTHEH  INFORMATION  CONTACT 

FOR  FURTHER  INFORMATION  CONTACT 
rmid  lor  tiie  linpiuveiiieiit  vil 
Postsecondary  Education  (FIPSE).  U.S. 
Department  of  Education.  1990  K  Street. 
NW..  Washington.  DC  20006-8544. 
Telephone:  (202)  502-7500.  The 
application  text  and  forms  may  be 
obtained  from  the  Internet  address: 
h  ttp  ://www.  ed.gov/FIPSE/. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
r..,,,,^>^f  to  thtM  (intHct  li^lt'H  under  FOR 

FURTHER  INFORMATION  CONTACT       " 

Individuals  wilh  disabilities  also  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format.  However,  the 
Department  is  not  able  to  reproduce  in 
alternative  format  the  standard  forms 
included  in  the  application  package. 

Klfi  tmiiK  Access  to  This  Document 

1  uu  may  view  this  docuineiit.  a.s  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
on  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  do<:ument  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
fdilion  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 


Access  at.  http://i*ww/accfss.gpo.gov/nara 
indrx  html 

I'inui.irn   \ uihofity:  20  U.S.C.  1138-1138d. 

Dated:  December  20.  2002. 
leffrey  R.  Andrade, 
Deputy  Assistant  Secretary  for  Policy, 
Planning  and  Innovation. 
|FR  Doc  02-32714  Filed  12-26-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Energy  Employees  Occupational 
Illness  Compensation  Act  of  2000: 
Revision  to  List  of  Covered  Facilities 

AGENCY:  1  it'partraent  of  Energy 
ACTION:  .\(itu  t!  of  revision  of  listing  of 
covered  facilities. 

SUMMARY:  On  January  17,  2001.  and 
dgriiii  on  June  11.  2001.  the  Department 
of  Energy  ("Department"  or  "DOE") 
published  a  list  of  facilities  covered 
under  the  Energy  Employees 
Occupational  Illness  Compensation  Act 
of  2000  ("Act"),  title  36  of  Public  Law 
106-398.  (66  FR  4003;  66  FR  31218). 
The  Act  establishes  a  program  to 
provide  compensation  to  individuals 
who  developed  illnesses  as  a  result  of 
their  employment  in  nuclear  weapons 
production-related  activities  and  at 
certain  federally-owned  facilities  in 
which  radioactive  materials  were  used. 
This  notice  revises  the  previous  lists 
and  provides  additional  information 
about  the  covered  facilities,  atomic 
weapons  employers,  and  beryllium 
vendors.  The  original  notice  provides 
detailed  background  information  about 
this  matter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Worker  A.U  .u  .u  \ .  1-877-447- 
9756. 

ADDRESSES:  The  Department  welcomes 
coiiuiunts  on  this  list.  Individuals  who 
wish  to  suggest  additional  facilities  for 
inclusion  on  the  list  or  indicate  why  one 
or  more  facilities  should  be  removed 
from  the  list  should  provide  information 
to  the  Department.  Comments  should  be 
addressed  to:  Office  of  Worker 
Advocacy  (EH-8).  U.S.  Department  of 
Energy,  1000  Independence  Avenue. 
SW..  Washington.  DC  20585.  Email: 
worker  advocacy®eh. doe. gov.  Tollfree: 
1-877^47-9756. 

IRI    http://tis  r!i  //or  s^ov/ advocacy/. 

SUPPLEMENTARY  INFORMATION: 

Purpose 

The  Energy  Employees  Occupational 
Illness  Compensation  Act  of  2000 
("Act"),  title  36  of  Public  Uw  106-398. 
establishes  a  program  to  provide 
compensation  to  individuals  who 


production-related  activities  and  at 
certain  federally-owned  facilities  in 
which  radioactive  materials  were  used. 
On  December  7,  2000.  the  President 
issued  Executive  Order  13179  ("Order") 
directing  the  Department  of  Energy 
("Department"  or  ■DOF")  to  list  covered 
facilities  in  the  Federal  Register,  which 
the  Depart m<  lit  did  on  Januar\'  17.  2001, 
and  again  on  June  11,  2001.  This  notice 
revises  the  previous  lists  and  provides 
additional  information  about  the 
covered  facilities,  atomic  weapons 
employers,  and  bervllium  vendors. 

Section  2.  c.  iv  of  the  Order  instructs 
the  Department  to  designate,  pursuant 
to  sections  3621(4)(B)  and  3622  of  the 
Act,  atomic  weapons  employers  and 
additions  to  the  list  of  designated 
beryllium  vrndors  in  addition,  section 
2.  c.  vii  lit  th«   ( IriltT  instructs  the 
Departini'iit  t.    list  three  tvpes  of 
facililiet.  detiiu'd  m  the  Act; 

(1)  Atomic  weapons  employer 
facilities,  as  defined  in  section  3621(4); 

(2)  Department  of  Energy  facilities,  as 
defined  by  section  3621(12);  and 

(3)  Beryllium  vendors,  as  defined  by 
section  3621(6). 

Compensation  options  and 
mechanisms  are  defined  differently  for 
each  of  these  facility  categories.  The 
atomic  weapons  employer  category 
includes  atomic  weapons  employer 
facilities  in  which  the  primary  work  was 
not  related  to  atomic  weapons,  and 
consequently  these  facilities  are  not 
commonly  known  as  atomic  weapons 
facilities.  Their  inclusion  in  this  list  is 
consistent  with  the  Act,  and  is  not 
intended  as  a  classification  for  any  other 
purpose. 

Tne  list  at  the  end  of  this  notice 
represents  the  Departments  best  efforts 
to  date  to  compile  a  list  of  facilities 
under  these  three  categories.  This  listing 
includes  350  facilities  in  42 
jurisdictions.  It  designates  29  additional 
ber>'llium  vendor  facilities,  two 
additional  Atomic  Weapons  Employer 
facilities  and  clarifies  the  status  as 
Department  of  Energy  facility  for  13 
facilities.  The  designation  of  the  29 
additional  beryllium  vendor  facilities 
represents  the  Departments  best  efforts 
to  meet  its  statutory  deadline  in  Pub.  L. 
106-398  §  3622  which  sets  a  December 
31,  2002,  deadline  for  designating 
additional  beryllium  vendors. 

To  assist  the  public  in  understanding 
changes  made  in  this  list,  the 
Department  has  prepared  a  description 
of  these  changes  and  made  it  available 
at  the  website  noted.  A  c6py  may  also 
be  obtained  by  request  to  the  Office  of 
Worker  Advocacy.  The  Department  is 
continuing  its  research  efforts,  and 
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continued  rp\isions  to  this  list  should 
be  expected  The  public  is  invited  to 
comment  on  the  list  and  to  pro\  ide 
additional  information 

In  addition  to  continuing  its  research 
efforts,  the  Department  has  developed 
information  dissemination  mechanisms 
to  make  facility-specific  data  available 
to  the  public  Information  about  each 
listed  facilitv.  including  the  dates  and 
type  of  work  done  there,  is  available  by 
contacting  the  Office  of  Worker 
Advocacy.  These  descriptions  are 
available  in  print  form  and  also 
electronically  (via  the  World  Wide  Web 
at  http://tis.eh.doe.gov/advocacy/). 

The  list  that  follows  covers  facilities 
under  the  three  categories  of  employers 
defined  by  the  Act:  atomic  weapons 
employers  ("AWE").  Department  of 
Energy  facilities  ( 'DOE ').  and  ber>llium 
vendors  ("BE").  Each  of  the  categories 
has  been  defined  in  the  original  notice 
and  include: 

1.  Atomic  Weapons  Employers  and 
Atomic  Weapons  Employer  Facilities 

The  lines  between  research,  atomic 
weapons  production,  and  non-weapons 
production  are  often  difficult  to  draw. 
For  the  purposes  of  this  notice,  and  as 
directed  by  the  Act,  only  those  facilities 


whose  work  involved  radioactive 
material  that  was  connected  to  the 
atomic  weapons  production  chain  are 
included.  This  includes  facilities  that 
received  radioactive  material  that  had 
been  used  in  the  production  of  an 
atomic  weapon,  or  the  back  end  of  the 
production  cycle,  such  as  waste 
handling  or  reprocessing  operations.  For 
the  purposes  of  this  listing,  the 
Department  considers  commercial 
nuclear  fuel  fabrication  facilities  to  be 
covered  facilities  for  those  periods  when 
they  either  supplied  radioactive 
materials  to  the  Department  or  received 
radioactive  materials  that  had  been  used 
in  the  Departments  production  reactors. 
Corporate  information  regarding  many 
of  the  listed  facilities  is  often  not  readily 
available.  The  Depafftnent  welcomes 
comments  or  additional  information 
regarding  facilities  that  may  have 
supported  atomic  weapons  production 
that  are  not  on  this  list,  as  well  as 
information  that  clarifies  the  work  done 
at  facilities  named  below. 

2.  Department  of  Energy  Facilities 

The  listing  of  Department  of  Energy 
facilities  is  only  intended  for  the  context 
of  implementing  this  Act  and  does  not 
create  or  imply  any  new  Departmental 


obligations  or  ownership  at  any  ol  the 
facilities  named  on  this  list. 

3.  Beryllium  Vendors  and  Beryllium 
Vendor  Facilities 

Section  3621(6)  of  the  Act  defines 
beryllium  vendor  as  the  following: 
"(A)  Atomics  Intemationcd. 

(B)  Brush  Wellman.  Incorporated,  and 
its  predecessor.  Brush  Beryllium 
Company. 

(C)  General  Atomics. 

(D)  General  Electric  Company. 

(E)  NGK  Metals  Corporation  and  its 
predecessors,  Kawecki-Ber\'lco,  Cabot 
Corporation.  BerylCo.  and  Beryllium 
Corporation  of  America. 

(F)  Nuclear  Materials  and  Equipment 
Corporation. 

(G)  StarMet  Corporation,  and  its 
predecessor.  Nuclear  Metals, 
Incorporated. 

(H)  Wyman  Gordan,  Incorporated. 

(I)  Any  other  vendor,  processor,  or 
producer  of  beryllium  or  related 
products  designated  as  a  beryllium 
vendor  for  purposes  of  this  title  under 
Section  3622." 

The  list  identifies  facilities  that 
processed,  produced,  or  provided 
beryllium  metal  for  the  Department,  as 
defined  bv  the  Act. 


Jurisdiction  and  facility  name 


Location 


Facility  type 


State 


AL — Southern  Research  Institute  

AL — Speednng,  Inc  

AL— Tennessee  Valley  Authority  

AK — Amchitka  Nuclear  Explosion  Site  

AK— Project  Chariot  Site  Cape  

CA— Arthur  D  Little  Co      

CA — Atomics  International  

CA— California  Research  Corp  .■ 

CA — Ceradyne  Inc  

CA — Ceradyne  Inc  

CA— City  Tool  &  Die  MFG  

CA — C  L  Hann  Industries 

CA — Dow  Chemical  Co 

CA— EDM  Exotics  

CA— Electro  Circuits,  Inc  

CA— Eiectrofusion  

CA— Energy  Technology  Engineenng  Center  (ETEC) 

CA — General  Atomics    

CA — General  Eiectnc  Vallecitos  

CA— Hater  Tool     

CA— Hexcei  Products  

CA — Hunter  Douglas  Aluminum  Corp  

CA — Jerry  Carroll  Machining    .: 

CA — Lab.  for  Biomedica'  &  Environmenta'  Sciences  . 

CA — Lab.  for  Energy-Reiaiea  Health  Research  

CA — Lab  of  RadiobiQiogy  and  Environmental  Health 

CA— Lawrence  Berkeley  National  Laboratory  

CA — Lawrence  Livermore  National  Laboratory  

CA — Lebow  .- 

CA— Phiico-Ford  

CA — Pleasanton  Tool  S  Manufacturing  

CA — Poitech  Precision  

CA — Robin  Materials    

CA— Ron  Witherspoon.  Inc  

CA — Sandia  Laboratory   SaUon  Sea  Base  

CA— Sandia  National  Laboratories  Livermore  

CA— Stanford  Linear  Accelerator 

CA— Stautter  Metals,  Inc  


Birmingham  

Culman  

Muscle  Shoals  

Amchitka  Island  

Cape  Thompson  

San  Francisco 

Los  Angeles  County  .... 

Richmond 

Costa  Mesa  

Santa  Ana  

Santa  Clara 

San  Jose   

Walnut  Creek 

Hayward   

Pasadena    

Fremont 

Santa  Susana  Area  IV 

La  Joiia  

Pleasanton 

Oakland  

Berkeley 

Riverside 

San  Carlos 

Los  Angeles 

Davis 

San  Francisco 

Berkeley  

Livermore 

Goleta  

Newpon  Beacti  

Pleasanton 

Fremont  

Mountain  View 

Campbell 

Impenai  County  

Livermore  

Palo  Alto  

Richmond 


AWE  

BE 

AWE  

DOE 

DOE 

AWE  

BE  DOE 

AWE  

BE 

BE 

BE 

BE 

AWE  

BE 

AWE  

BE 

DOE 

AWE  BE  DOE 

AWE  DOE  

BE 

BE 

AWE  

BE 

DOE 

DOE 

DOE 

DOE 

DOE 

BE 

BE 

BE 

BE 

BE 

BE 

DOE 

DOE 

DOE 

AWE  


Alabama 

Alabama. 

Alabama 

Alaska 

Alaska 

Calltomia 

Califomia 

California. 

California. 

California. 

California. 

California. 

California. 

California. 

California. 

California. 

California. 

California. 

California. 

California. 

Califomia. 

Califomia. 

Calltomia. 

California. 

California. 

California 

Califomia 

Califomia 

California. 

California. 

Calltomia. 

California, 

California 

California. 

California. 

California. 

Califomia 

California. 
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Jurisdiction  and  facility  name 


CA — Tapemation 

CA— University  of  California  

CO — Coors  Porcelain 

CO — Grand  Junction  Operations  Office  -. 

CO— Proiect  Rio  Blanco  Nuclear  Explosion  Site 

CO — Project  RuUson  Nuclear  Explosion  Site  

CO— Rocky  Flats  Plant  - 

CO— Sfiattuck  Chemical  

CO— University  of  Denver  Researcti  Institute  

CT — Amencan  Ctiain  and  Cable  Co 

CT— Anaconda  Co  > 

CT— Bndgeport  Brass  Co  ,  Havens  Laboratory  

CT — Combustion  Engineering 

CT— Connecticut  Aircraft  Nuclear  Engine  Laboratory 

CT— Dorr  Corp  

CT — Fenn  Mactiinery  

CT— Macfilett  Laboratones  

CT — New  England  Lime  Co 

CT— Seymour  Specialty  Wire  

CT— Sperry  Products,  Inc  

CT — Tornngton  Co  , 

DE— Allied  Chemical  and  Dye  Corp  

DC— National  Bureau  of  Standards  

DC— Naval  Research  Laboratory  ,..„ 

FL — American  Beryllium  Co  

FL —  Armour  Fertilizer  Works  

FL—  Gardinier,  Inc 

FL—  International  Minerals  and  Chemical  Corp  

FL—  Pinellas  Plant   

FL—  University  of  Florida  

FL—  Virginia-Carolina  Chemical  Corp 

FL— W  R  Grace  Co  ,  Agncultural  Chemical  Div 

HI— Kauai  Test  Facility  

ID — Argonne  National  Lat)oratory— West  

ID — Idaho  National  Engineenng  Latxjratory  

ID— Northwest  (Machining  &  Manufacturing 

IL— Allied  Chemical  Corp  Plant  

IL — American  Machine  and  Metals.  Inc  

IL— Argonne  National  Laboratory— East 

IL — Armour  Research  Foundation  

IL— Blockson  Chemical  Co  

IL— C-B  Tool  Products  Co  

IL — Crane  Co  

IL — ERA  Tool  and  Engineering  Co  

IL— Fansteel  Metallurgical  Corp 

IL— Fermi  National  Accelerator  Laboratory  

IL— Granite  City  Steel  

IL— Great  Lakes  Carbon  Corp  

IL— GSA  39th  Street  Warehouse 

IL— International  Register  

IL— Kaiser  Aluminum  Corp  

IL— Lindsay  Light  and  Chemical  Co  

IL— Madison  Site  (Spectrulite)  

IL— Metallurgical  Laboratory  

IL — Midwest  Manufactunng  Co 

IL— Museum  of  Science  and  Industry 

IL— National  Guard  Armory 

IL— Podbeliniac  Corp  :... 

IL — Precision  Extrusion  Co 

IL — Quality  Hardware  and  Machine  Co  

IL— R.  Krasburg  and  Sons  Manufacturing  Co 

IL— Sciaky  Brothers,  Inc  

IL— Swenson  Evaporator  Co  

IL— W  E  Pratt  Manufactunng  Co  .,. 

IL— Wyckoff  Drawn  Steel  Co  

IN — Amencan  Beanng  Corp  

IN— Dana  Heavy  Water  Plant  

IN — General  Electric  Plant  

IN — Joslyn  Manufactunng  and  Supply  Co 

\N — Purdue  University 

IN— Wash-Rite  

lA — Ames  Laboratory 

lA— Bendix  Aviation  \Pioneer  Division) 

lA — Iowa  Ordnance  Plant  


Location 


Scotts  Valley -. BE 

Beri<eley AWE  DOE 

Golden  BE 

Grand  Junction  DOE 

Rifle DOE  

Grand  Valley DOE 

Golden  DOE 

Denver  AWE  

Denver  AWE  BE  ... 

Bridgeport  AWE  

Waterbury  AWE  

Bridgeport  AWE  

Windsor AWE  DOE 

Middletown BE  DOE  .... 

Stamford  AWE  

Hartford AWE  

Spnngdale BE 

Canaan  AWE  

Seymour AWE  DOE 

Danbury  ....-*. AWE  

Tornngton  AWE  

North  Claymont AWE  

Washington AWE  

Washington AWE  DOE 

Sarasota  BE  

Bartow I  AWE  

Tampa AWE  

AWE  

DOE  

AWE  

AWE  

AWE  

DOE  

DOE  

DOE 

BE' 

AWE  

AWE  

DOE 

AWE  

AWE  

AWE  

AWE   

AWE  

BE  


Facility  type 


State 


Mulberry 

Clearwater  

Gainesville  ?. 

Nichols  

Ridgewood 

Kauai 

Scoville  

Scoville  

Meridian  

Metropolis  

E.  Moline 

Argonne  

Chicago 

Joliet  

Chicago 

Chicago 

Chicago 

North  Chicago 

Batavia I  DOE 


Granite  City  . 

Chicago 

Chicago 

Chicago 

Dalton  

W  Chicago  . 

Madison  

Chicago 

Galesburg  ... 

Chicago 

Chicago 

Chicago 

Bensenville  . 

Chicago 

Chicago 

ChMcago 

Chicago 

Joliet  

Chicago 

Indianapolis  . 

Dana  

Shelbyville  .. 
Ft  Wayne  .. 
Lafayette  ... 
Indianapolis 

Ames 

Davenport 


AWE  DOE 

AWE  

AWE  

AWE  

AWE  ~... 

AWE  

AWE  DOE  

AWE  BE  DOE 

AWE  

AWE  

AWE  DOE  

AWE  

AWE  

AWE  

AWE  

AWE  

AWE  

AWE  

AWE  

AWE  

DOE  

AWE  

AWE  

AWE  

AWE  

DOE 

AWE  


Burtington '  DOE 


California 

California 

Cokjrado 

Colorado 

Colorado. 

Colorado. 

Colorado. 

Colorado 

Cokjrado. 

Connecticut. 

Connectk:ut. 

Connecticut. 

Connectrcut 

Connecticut 

Connecticut. 

Connecticut. 

Connecticut. 

Connecticut. 

Connecticut. 

Connecticut. 

Connecticut. 

Delaware 

Distnct  of  Columbia 

Distnct  of  Columbia 

Ftorida. 

Ftorida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Fkjrida. 

Hawaii. 

Idaho. 

Idaho 

Idaho 

IKinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

lllir>ois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Iowa. 

Iowa. 

Iowa. 
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Jurisdiction  and  facility  name 


Location 


Facility  type 


State 


I A — Titus  Metais  

KS — Spencer  Chemical  Co  ,  Jayhawk  Works  

KY— Paducah  Gaseous  Diffusion  

LA— Ethyl  Corp  

MD — Armco-Rusfiess  Iron  &  Steel  

MD — W  R  Grace  and  Company  

MA — American  Polash  &  Cnemical  

MA — C  G    Sargent  &  Sons   

ti^A — Chapman  Valve  

MA — Edgerion  Germesna.jse"  &  Grier,  Inc  

MA — Fenwal    inc  

MA — Franklin  insttute  

MA — Heald  f^achine  Co  

MA — La  Pointe  Machine  ana  Tool  Co  

MA — Massachusetts  institute  ot  Technology 

MA — Metals  and  Controls  Corp  

MA — National  Research  Corp ^ 

MA— Norton  Co ' 

MA— Nuciear  Melais    inc      

MA— Reed  Rolled  Thread  Co  

MA— Shpack  Landfill  '. 

MA— Ventron  Corporation  

MA — Watertown  Arsenal 

MA— Winchester  Engmeenng  &  Analytical  Center 

MA— Woburn  Landfill  

MA — Wyman  Gordon  Inc  

Ml— AC  Spark  Plug     

Ml — Baker-Perkins  Co  

Ml — Bndgeport  Brass  Co  

Ml — Brush  Beryllium  Co 

Ml— Cartxjioy  Co 

Ml— Extmded  Metals  Co 

Ml — Gerlty-Michlgan  Corp 

Ml— Mitts  &  Merrel  Co 

Ml — Oliver  Corp   

Ml — Revere  Copper  and  Brass 

Ml — Speednng  Systems,  Inc  

Ml— Star  Cutter  Corp  

Ml — University  of  Michigan  

Ml — Wolverine  Tube  Division 

MN— Elk  River  Reactor  

MS— Salmon  Nuclear  Explosion  Site  

MO— Kansas  City  Plant  

MO — Latty  Avenue  Properties  

MO — Mallinckrodt  Chemical  Co.,  Destrehan  St.  Plant 

MO— Medart  Co  

MO — Roger  Iron  Co  

MO — Spencer  Chemical  Co 

MO— St.  Louis  Airport  Storage  Site  (SLAPS) 

MO — Tyson  Valley  Powder  Farm  

MO— United  Nuclear  Corp  

MO— Weldon  Spnng  Plant  

NE — Hallam  Sodium  Graphite  Reactor  

NV— Nevada  Test  Site  

NV — Project  Faultless  Nuclear  Explosion  Site  

NV — Project  Shoal  Nuclear  Explosion  Site  

NV — Yucca  Mountain  Site  Charactenzation  Project  .... 

NJ— Alumium  Co  of  America  (Alcoa)  

NJ — American  Peddinghaus  Corp  

NJ — Baker  and  Williams  Co  

NJ — Bell  Telephone  Laboratories  

NJ— Bloomfieid  Tool  Co „ 

NJ — Bowen  Laboratory  

NJ — Callite  Tungsten  Co  

NJ — Chemical  Construction  Co  

NJ — Du  Pont  Deepwater  Works  

NJ— International  Nickel  Co  ,  Bayonne  Laboratories  .. 

NJ — J.T.  Baker  Chemical  Co  

NJ— Kellex/Plerpont  

NJ — Maywood  Chemical  Works  

NJ— "Middlesex  Municipal  Landfill  

NJ— Middlesex  Sampling  Plant 

NJ — National  Beryllia  

NJ~ New  Brunswick  Laboratory  


Waterloo  

Pittburg  

Paducah  

Baton  Rouge 

Baltimore    

Curtis  Bay  

West  Hanover 

Granltevllle 

Indian  Orchard 

Boston 

Ashland 

Boston 

Worcester  

Hudson  

Cambridge  

Atlleboro    

Cambndge  

Worcester  

Concord  

Worcester  

Norton  ■. 

Beveriy  

Watertown 

Winchester 

Woburn  

Grayton,  North  Grafton  ... 

Flint  

Saginaw 

Adrian  

Detroit  

Detroit  

Grand  Rapids  

Adrian  

Saginaw 

Battle  Creek 

Detroit  

Detroit  

Farmington 

Ann  Artxjr  

Detroit  

Elk  River  

Hattiesburg 

Kansas  City  

Hazelwood  

St.  Louis 

St.  Louis 

Joplin  

Kansas  City  

St.  Louis 

St.  Louis 

Hematite  

Weldon  Spring  

Hallam 

Mercury 

Central  Nevada  Test  Site 

Fallon  

Yucca  Mountain 

Ganwood  

Garwood  

Newark 

Murray  Hill  

Bloomfieid  

North  Branch  .-.. 

Union  City  

Linden  

Deepwater  

Bayonne  

Philipsburg  

Jersey  City 

Maywood  

Middlesex 

Middlesex 

Haskell  

New  B'Linswick  


AWE  

AWE  

DOE 

BE 

AWE  

AWE  DOE 

AWE  

AWE  

AWE  DOE 

AWE  

AWE  

BE 

AWE  

AWE  

AWE  BE  ... 

AWE  

AWE  

AWE  BE  ... 
AWE  BE  ... 

AWE  

AWE  

AWE  DOE 

AWE  

DOE 

AWE  

BE  

AWE  BE  ... 

AWE  

AWE  DOE 

AWE  

AWE  

AWE  

BE 

AWE  

AWE  

AWE  BE  ... 

BE 

AWE  

AWE  

AWE  BE  ... 

DOE 

DOE 

DOE 

AWE  DOE 

DOE  

AWE  

AWE  

AWE  

AWE  DOE 

AWE  

AWE  

DOE 

DOE 

DOE 

DOE 

DOE 

DOE 

AWE  

AWE  

AWE  

AWE  

AWE  

AWE  

AWE 

AWE  

AWE  DOE 

AWE  

AWE  

AWE  DOE 
AWE  DOE 
AWE  DOE 

DOE 

BE 

DOE 


Iowa 

Kansas 

Kentucky. 

Louisiana. 

Maryland 

Maryland 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts. 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Michigan 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Minnesota 

Mississippi 

Missoun 

Missoun. 

Missouri. 

Missouri. 

Missoun. 

Missouri. 

Missoun. 

Missouri. 

Missoun. 

Missouri. 

Nebraska 

Nevada 

Nevada. 

Nevada 

Nevada 

New  Jersey 

New  Jersey 

New  Jersey 

New  Jersey 

New  Jersey 

New  Jersey 

New  Jersey 

New  Jersey 

New  Jersey 

New  Jersey 

New  Jersey 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

' ,  It  v^  .  f-  ■  sey 

Nev\  jersey. 
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Jurisdiction  and  facility  name 


NJ — Picatinny  Arsenal  

NJ— Princeton  Plasma  Physics  Laboratory  

NJ— Rare  Earlhs/W  R  Grace    ^ 

NJ— Standard  Oil  Development  Co  of  HJ  

NJ— Stevens  Institute  of  Technology 

NJ — Tube  Reducing  Co  

NJ— U  S  Pipe  and  Foundry  

NJ— United  Lead  Co  

Nj—Vitro  Corp  of  America  (New  Jersey)  '.... 

Nj_Westinghouse  Electric  Corp  (New  Jersey)  

NJ— Wykoff  Steel  Co  ' 

NM— Accurate  Machine  &  Tool  

NM— Albuquerque  Operations  Office  

NM — Chupadera  Mesa   

NM— Los  Alamos  Medical  Center    

NM— Los  Alamos  National  Laboratory  

NM— Lovelace  Respiratory  Research  Institute  

NM — Project  Gasbuggy  Nuclear  Explosion  Site 

NM— Project  Gnome  Nuclear  Explosion  Site  

NM — Sandia  National  Laboratones  

NM — South  Albuquerque  Works  

NM— Trinity  Nuclear  Explosion  Site 

NM— Waste  Isolation  Pilot  Plant  

NY— Allegheny-Ludlum  Steel   

NY— American  Machine  and  Foundry  

NY— Ashland  Oil  

NY— Baker  and  Williams  Warehouses  

NY— Bethlehem  Steel  

NY— Bliss  &  Laughlin  Steel    

NY— Brookhaven  National  Laboratory 

NY— Burns  &  Roe,  Inc  : 

NY— Carborundum  Company  

NY— Colonie  Site  (National  Lead)  

NY— Crucible  Steel  Co  

NY— Electro  Metallurgical  

NY— Environmental  Measurements  Laboratory  

NY— Fairchild  Hiller  Corporation  

NY— General  Astrometals 

NY— Hooker  Electrochemical 

NY—  International  Rare  Metals  Refinery,  ItK  

NY— Ithaca  Gun  Co  

NY— Lake  Ontario  Ordnance  Works 

NY— Ledoux  and  Co    

NY—  Linde  Air  Products  

NY— Linde  Ceramics  Plant  

NY— New  Yort<  University  

NY— Peek  Street  Facility'  

NY— Radium  Chemical  Co  

NY— Rensselaer  Polytechnic  Institute  

NY— Sacandaga  Facility  '    

NY— SAM  Laboratones,  Columbia  Univeristy  

NY— Seaway  Industnal  Park 

NY— Seneca  Army  Depot  

NY— Separations    Process   Research   Unit   (at   Knotis 
Lab)V 

NY— Simonds  Saw  and  Steel  Co  

NY— Slaten  Island  Warehouse  

NY— Sylvania  Coming  Nuclear  Corp  — Bayside  Lab 
NY— Sylvania  Corning  Nuclear  Corp  —  Hicksville  Plant 

NY— Titanium  Alloys  Manufactunng  

NY— Trudeau  Foundation  

NY— University  of  Rochester  Atomic  Energy  Protect  

NY— Utica  St  Warehouse     

NY— West  Valley  Demonstration  Project 

NY— Wolft-Alport  Chemical  Corp  

NC— Beryllium  Metals  and  Chemical  Corp 

NC — University  ol  North  Carolina  

OH — Ajax  Magnethermic  Corp  

OH— Alba  Craft  

OH— Associated  Aircraft  Tool  and  Manufacturing  Co  .... 

OH— B  &  T  Metals  

OH — Baker  Brothers  

OH — Battelle  Laboratones — Kir>g  Avenue  

OH — Battelle  Laboratories — West  Jefferson  


Location 


Dover  

Princeton 

Wayne 

Linden 

Hoboken  

Wallington  

Burtingfon   

Middlesex  

West  Orange  

Bloomfield  

Newari< 

Albuquerque  

Albuquerque    

Chupadera  Mesa  

Los  Alamos  

Los  Alamos 

Albuquerque  

Farmington 

Cartsbad    

Albuquerque  

Albuquerque  

White  Sands  Missile  Range 

Cartsbad  

Watervliet 

Brooklyn  

Tonawanda  

New  Yori<  : 

Lackawanna 

Buffak) 

Upton  

Maspeth  

Niagara  FaHs  

Colonie  (Albany) 

Syracuse  

Niagara  Falls  

New  York  

Farmingdale 

Yonkers ....... 

Niagara  Falls  

Mt.  Kisco 

Ithaca 

Niagara  Falls  

New  York  

Buffalo 

Tonawanda  

New  York  

Scfienectady 

New  Yori<  

Troy 

Glenville 

New  Yort(  

Tonawanda 

Romulus  

Schenectady  


Lockport  

New  Yori<  

Bayside  

Hk:ksville 

Niagara  Falls 
Saranac  Lake 

Rochester  

Buffalo 

West  Valley 

Brooklyn     

Bessemer  City 

Chapel  Hill  

Youngstown  .... 

Oxford  

Fairfield  

Columbus 

Toledo 

Columbus 

Columbus , 


Facility  type 


AWE  

DOE  

AWE  DOE  . 

AWE  

BE 

AWE  

BE  

AWE  BE  .... 

AWE   

AWE  

AWE  

BE 

DOE 

DOE  

DOE  

DOE 

DOE  

DOE  

DOE 

DOE  

DOE  

DOE  

DOE 

AWE  

AWE  

AWE  DOE 
AWE  DOE 

AWE   

AWE  DOE 

DOE  

BE  

AWE  

AWE  DOE 

AWE  

AWE   

DOE  .- 

BE 

BE 

AWE  

AWE  

AWE  

DOE  

AWE  

AWE   

AWE  DOE 

AWE   

DOE  

AWE  BE  ... 

BE  

DOE 

DOE 
AWE  DOE 

AWE  

DOE  


Stale 


AWE  

AWE  

AWE  BE  

AWE  DOE  

AWE  

BE 

DOE  

AWE   

AWE  DOE   

AWE  

BE  

BE  

AWE  

AWE  DOE 
AWE  DOE 
AWE  DOE 
AWE  DOE 
AWE  BE  DOE 
AWE  DOE 


New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Mexico. 
New  Mexk;o. 
New  MexkX). 
New  Mexico. 
New  Mexico. 
New  Mexico. 
New  Mexico. 
New  Mexico 
New  Mexico 
New  Mexico. 
New  Mexico. 
New  Mexico. 
New  York. 
New  York. 
New  York. 
New  York 
New  York 
New  Yort<. 
New  Yortt. 
htewYork. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York 
New  Yori< 
fMew  Yortt. 
New  Yori<. 
New  Yori<. 
New  York 
New  Yort< 
New  Yort< 
New  York 
New  York 
New  York 
New  Yort<. 
New  York. 
New  York. 
New  York. 
New  York 
New  Yori< 
New  York 
New  York 


l^w  York. 

New  York 

New  Yortc 

New  York. 

New  York 

New  York 

New  Yori< 

New  Yort< 

IMew  York 

New  York 

North  Carolina 

North  Carolina 

Ohio 

Ohio 

OhkJ 

Ohio 

Ohio 

Ohio 

Ohio 
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Jurisdiction  and  facility  name 

OH — Beryllium  Production  Plant  (Brush  LucKey  Piant)  . 

OH — Brush  Beryllium  Co   (Cleveland)  

OH — Brush  Beryllium  Co   (Elmorei      

OH— Brush  Beryllium  Co   (Lorain)  

OH — Cincinnati  Milling  Machine  Co 

OH— Ciitton  Products  Go  

OH — Copperweid  Steel  

OH — Du  Pont-Grasseili  Research  Laboratory  

OH — Extrusion  Plant  (Reactive  Metals  Inc  ) 

OH— Feed  Matenals  Production  Center  (FMPC)  

OH— General  Electnc  Company  (Ohio)  

OH- Gruen  Watch  

OH— Harsha^^  Chemical  Co  

OH — Hernng-Hali  Marvin  Safe  Co  , 

OH — Horizons   Inc  

OH — Kettering  Laboratory    universitv  of  Cincinnati  

OH— Magnus  Brass  Co  , 

OH — McKinnev  Tool  and  Manufacturing  Co   

OH— Mitchell  Steei  Co  

OH — Monsanto  Chemica:  Co , 

OH— Mound  Plant  , 

OH— Painesviiie  Site  (Diamond  Magnesium  Co.)  , 

OH — Piqua  Organic  Moderated  Reactor  , 

OH— Portsmouth  Gaseous  Ditlusion  Plant  , 

OH— R    W   Leblond  Machine  Tool  Co        , 

OH— Tech-Art    Inc  , 

OH — Tocco  Induction  Heating  Div  

OH— Vulcan  Tool  Co  

OK— Eagle  Picher  

OK— Kerr-McGee  

OR— Albany  Research  Center 

OR— Wah  Chang  

PA— Aeroprojects.  Inc  

PA— Aliquippa  Forge 

PA — Aluminum  Co  of  America  (Alcoa)  (Pennsylvania) 

PA — Beryllium  Corp  of  Amenca  (Hazleton)  

PA — Beryllium  Corp  of  Amenca  iRead  ng) 

PA — Birdsboro  Steel  &  Foundry  

PA— C  H  Schnoor  

PA — Carnegie  Institute  of  Technology 

PA — Carpenter  Steel  Co 

PA — Chambersburg  Engineering  Co  

PA— Foote  Mineral  Co  , 

PA — Frankford  Arsenal  

PA — Heppenstall  Co  

PA — Jessop  Steel  Co  

PA — Koppers  Co  .  Inc  

PA — Landis  Machine  Tool  Co 

PA — McDanel  Refractory  Co  

PA — Nuclear  Matenals  and  Fqjipment  Corp  (NUMEC) 
PA — Nuclear  Materials  a^d  Equipment  Corp  (NUMEC) 
PA— Penn  Salt  Cc 

PA— Philadelphia  Nava^  vara  

PA — Shippingport  Atomic  Powe'  P^anf  

PA— Superior  Steel  Co  i , 

PA— US  Steel  Co    National  Tube  Division  

PA — Vitro  Manufactunng  (Canonsburg)   

PA— Westinghouse  Atomic  Power  Dev  Plant 

PA — Westinghouse  Nuclear  Fuels  Division  

PR— BONUS  Reactor  Plant         

PR — Puerto  Rico  Nuclear  Center  

Rl— C  I   Hayes   Inc       , 

SC — Savannah  River  Site  

IN — Ciarksviiie  Facility         i 

TN — Manufacturing  Sciences  Corp      

TN— OaK  Ridge  Gaseous  Diffusion  Plant  iK-25) 

TN — Oak  Ridge  Hospita^  

TN — OaK  Ridge  institute  tor  Science  Education  , 

TN— OaK  Ridge  Nationa'  Laboratory  (X-I0i      , 

TN— S-50  OaK  Ridge  Thermal  Diffusion  Plant   , 

TN— Vitro  Corporation  of  America  i Tennessee)  , 

TN— W  R   Grace  (Tennessee) 

TN— Y-12  Plant  

TX  — AMCOT   


Location 


Facility  type 

BE  DOE  

AWE3E  

BE 

BE 

AWE  

BE 

AWE  

AWE  

DOE 

DOE 

AWE  BE  DOE 

AWE  

AWE  

AWE  DOE  

AWE  

BE 

AWE  

AWE  

AWE 

AWE  

DOE 

AWE  DOE  

DOE 

DOE 

AWE  

AWE  

AWE  

AWE  

BE 

AWE  

AWE  DOE  

AWE  

AWE  BE  

AWE  DOE  

AWE  

BE 

BE 

AWE  

AWE  DOE  

AWE  

AWE  

AWE  

AWE  

AWE  

AWE  

AWE  

AWE  

AWE  

BE 

AWE  BE  

AWE  

AWE  

AWE  

DOE 

AWE  

AWE  

AWE  BE  

AWE  

AWE  

DOE 

DOE 

AWE  

DOE 

DOE 

BE 

DOE 

DOE 

DOE 

DOE 

DOE 

AWE  BE   

AWE  

DOE 

AWE  


State 


Luckey  

Cleveland 

Elmore   

Lorain 

Cincinnati 

Painesviiie 

Warren    

Cleveland      

Ashtabula      

Femald  

I  Cincinnati  Evendale  

I  Norwood         

Cleveland 

Hamilton 

I  Cleveland 

I  Cincirinati  '. 

1  Cincinnati  

:  Cleveland 

i  Cincinnati  

Dayton  ,_. 

Miamisburg  

Panesville 

P'q^a      

Piketon  

Cincinnati  

:  Mllford   

Cleveland 

Dayton  

Quapaw 

Guthrie  

Albany  

Albany  

West  Chester 

Aliquippa  

New  Kensington  

Hazleton 

Reading  

Birdsboro  

Spnngdale 

Pittsburgh 

Reading  

Chambersburg  

East  Whiteland  Twp  

Philadelphia  

Pittsburgh  

Washington  

Verona  

Waynesboro 

Beaver  Falls 

Apollo  

Parks  Township  

Philadelphia/WyndnrKX)r 

Philadelphia  

Shippingport 

Carnegie       

McKeespor!  

Canonsburg  

East  Pittsburgh  

Cheswick  

Punta  Higuera 

Mayaguez    

Cranston  

Aii<en 

CiarKsviiie     

Oak  Ridge    

Oak  Ridge   

Oak  Ridge 

Oak  Ridge   

Oak  Ridge    

Oak  Ridge     , 

OaK  Ridge     

Ervvir  

Oak  Ridge    

Ft   Worth  


Ohk). 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio 

Oklahoma 

Oklahoma 

Oregon 

Oregon 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Puerto  Rico 

Puerto  Rico 

Rhode  Island. 

South  Carolina. 


Tennessee 
Tenr>essee. 


"'e-'iessefr 

"^e'~'"esset 
Texas 


7'H)74 
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Jurisdiction  and  facility  name 


TX— Mathieson  Chemical  Co 

TX— Medina  Facility  

TX— Pantex  Plant 

TX— Sutton.  Steele  and  Steele  Co  

TX— Texas  City  Chemicals,  Inc  

VA— BWXT 

VA— Thomas  Jefferson  National  Accelerator  Facility 

VA— University  of  Virginia  

WA— Hanford  

WA— Pacific  Northwest  National  Laboratory  

WV— Huntington  Pilot  Plant  

Wl— Allis-Chalmers  Co  

Wl— A.O  Smith  

Wl— Besley-Wells 

Wl— LaCrosse  Boiling  Water  Reactor  -. 

Wl— Ladish  Co  

MR — Pacific  Proving  Ground  ^  


Location 


Pasadena  

San  Antonio  

Amarillo 

Dallas 

Texas  City 

Lynchburg  

Newport  News  

Charlottesville  

Richland 

Richland 

Huntington  

West  Allis,  Milwaukee 

Milwaukee  

South  Beloit  

LaCrosse  

Cudahy  

Marshall  Islands 


Facility  type 


Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Virgina. 

Virgina. 

Virgina 

Washington. 

DOE  Washington 


AWE  

DOE  

DOE  

AWE  

AWE  

AWE  BE 

DOE  

AWE  

DOE  


State 


DOE 

West  Virginia 

AWE  

Wisconsin 

BE 

Wisconsin 

AWE  

Wisconsin 

DOE 

Wisconsin 

BE 

Wisconsin 

DOE Marshall  Islands 


'  Consistent  with  the  Act  coverage  is  limited  to  activities  not  performed  under  the  responsibility  of  the  Naval  Nuclear  Propulsion  program 
2 Pacific  Proving  Ground  includes  Bikini  Atoll,  Enewetak  Atoll,  Johnston  (U.S.  nuclear  weapons  testing  activities  only),  and  Chnstmas  Island 
(US  nuclear  weapons  testing  activities  only). 


Issued  in  Washington.  DC.  December  20, 
2002. 

Hfverly  A.  Cook. 

Assistant  Secretary.  Office  of  Environment. 
Safety  and  Health. 

[FR  Doc.  02-32690  Filed  12-26-02:  8:45  am) 
BILLING  COOe  645(M)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

iDocket  No    CP03   28  000; 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

Dim  t'lllDt'l   JU.  Jl)02. 

Take  notice  that  on  December  17, 
2002.  Tennessee  Gas  Pipeline  Company 
(Tennessee).  9  E.  Greenway  Plaza, 
Houston,  Texas  77046.  filed  an 
application  pursuant  to  sections  157.205 
and  157.208  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
("NGA").  for  authority  to  increase  the 
maximum  allowable  operating  pressure 
(MAOP)  on  two  supply  laterals  located 
in  San  [acinto  and  Polk  counties.  Texas. 
Tennessee  proposes  to  perform  this 
activity  under  its  blanket  certificate 
issued'in  Docket  No.  CP82^1 3-000. 
This  application  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
wwwferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 


FERCOn!ineSupport®ferc.gov  or  toll- 
free  at  (866)208-3676.  or  for  TTY. 
contact  (202)502-8659. 

Specifically,  Tennessee  seeks 
authority  to  increase  the  MAOP  of  its 
West  Ace  ("Line  27A-100")  and  its 
West  Ace — Duke  and  New  Ace  lateral 
("Line  27A-200")  from  663  to  750  psig 
to  facilitate  receipts  of  natural  gas. 
Tennessee  states  that  Lines  27A-100 
and  27A-200  are  supply  laterals 
connected  to  Tennessee's  mainline. 
Tennessee  explains  that  the  operating 
pressure  of  its  mainline  is  750  psig,  but 
whenever  the  pressure  on  the  mainline 
exceeds  648  psig.  producers  on  the 
laterals  must  be  shut  in  to  avoid 
pressure  buildup  that  exceeds  the  663 
psig  MAOP  limits  on  the  two  laterals. 
Tennessee  proposes  these  uprates  on  the 
two  laterals  so  that  it  can  consistently 
and  reliably  receive  natural  gas  from  the 
affected  producers  located  on  these 
lateral  lines.  Tennessee  estimates  that 
the  project  will  cost  approximately 
$43,300. 

Tennessee  states  that:  (1)  The 
proposed  increases  in  MAOP  for  the  two 
laterals  do  not  require  the  construction 
of  any  new  pipeline  facilities  and  will 
not  involve  any  ground  disturbance;  (2) 
the  uprate  testing  will  be  performed 
using  nitrogen  gas.  and  therefore 
Tennessee  expects  no  adverse 
environmental  impact;  and  (3)  all  work, 
will  be  performed  within  Tennessee's 
existing  rights-of-way. 

Any  questions  regarding  this 
application  should  be  directed  to 
Veronica  Hill.  Certificates  &  Regulatory 
Compliance.  Tennessee  Gas  Pipeline 
Company.  9  E  Greenway  Plaza. 
Houston.  Texas  77046.  at  832-676-3295 
or  FAX  832-676-2231. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 


the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and.  pursuant  to  section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205).  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  NGA. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  02-32676  Filed  12-26-02:  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  and  Applicant- 
Prepared  EA  Accepted  for  Filing, 
Soliciting  Motions  To  Intervene  and 
Protests,  and  Soliciting  Comments, 
and  Final  Terms  and  Conditions. 
Recommendations,  and  Prescriptions 

December  20,  2002. 

Take  notice  that  the  following 
hydroelectric  application  and  applicant- 
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prepared  environmental  assessment  has 
been  filed  with  the  Commission  and  is 
available  for  public  inspection. 

a.  Type  of  Application:  Ma]or 
Unconstructed  Project. 

b.  Pro/ecf  No:  P-12379. 

c.  Date  filed:  September  27,  2002. 

d.  Applicant:  Lake  Dorothy  Hydro, 
Inc. 

e.  Name  of  Project:  Lake  Dorothy 
Hydroelectric  Project. 

f.  Location:  On  1,804  acres 
administered  by  the  Tongass  National 
Forest,  at  Lake  Dorothy  on  Dorothy 
Creek,  near  Juneau.  Alaska.  Township 
42S.  Range  69E  and  70E.  Copper  River 
Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Corry  V. 
Hildenbrand.  President.  Lake  Dorothy 
Hydro,  Inc  ,  5601  Tonsgard  Court, 
Juneau,  AK  99801-7201.  (907)  463- 
6315;  and  Ms  Susan  Tinney.  Licensing 
Coordinator,  S.  Tinney  Associates.  Inc., 
P.O.  Box  985.  Lake  City.  CO  81235. 
(970) 944-1020. 

i.  FERC  Contact:  Michael  H.  Henry.  E- 
mail — mike.benry@ferc.gov  or  telephone 
(503)  944-6762.  ' 

j.  Deadline  for  filing  motions  to 
inter\'ene  and  protests,  comments,  and 
final  terms  and  conditions, 
recommendations,  and  prescriptions:  60 
days  from  the  issuance  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  it  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  dorument  on 
that  resource  agency 

Motions  to  intervene,  protests, 
comments,  terms  and  conditions, 
recommendations,  and  prescriptions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  (  http:// 
www.ferc.gov )  under  the  "e-Filing" 
link. 

k.  This  application  has  been  accepted 
for  filing. 

1.  The  Lake  Dorothy  Project  would 
consist  of:  (1)  A  proposed  lake  tap  of 
Lake  Dorothy  and  680-foot-long  water 
transmission  tunnel  that  would 


discharge  water  into  Dorothy  Creek 
between  Lake  Dorothy  and  Lieuy  Lake. 
Water  then  flows  out  of  Lieuy  Lake  into 
Bart  Lake  via  the  natural  streambed 
between  Lieuy  and  Bart  Lakes,  keeping 
Bart  Lake  at  optimum  levels  for  power 
generation;  (2)  a  proposed  lake  tap  of 
Bart  Lake.  935-foot-long  power  tunnel, 
and  6,900-foot-long  penstock  from  Bart 
Lake  to  a  14.3  megawatt  surface 
powerhouse  near  tidewater;  (3)  3.5  half 
miles  of  proposed  overhead 
transmission  line  that  would  intertie 
with  an  existing  overhead  transmission 
line  from  the  Snettisham  Hydroelectric 
Project,  which  conveys  power  through  a 
submarine  cable  across  the  Taku  Inlet  to 
Juneau.  Alaska,  The  average  annual 
generation  is  expected  to  be  74.500 
megawatt  hours.  The  proposed  project 
facilities  would  be  owned  by  the 
applicant. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://wwv^'.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  contact  FERC  Online 
Support  at 

FEHCOnlineSupport@ferc.gov  or  toU- 
ft-ee  at  1-866-208-3676.  or  for  TTY. 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Any  qualified  applicant  desiring  to 
file  a  competing  application  must 
submit  to  the  Commission,  on  or  before 
the  specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A  notice  of  intent  must  specify  the 
exact  name,  business  address,  and 
telephone  number  of  the  prospective 
applicant,  and  must  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminar\'  permit 
application  or  a  development 
application  (specifv'  which  type  of 
application).  A  notice  of  intent  must  be 
ser\'ed  on  the  applicant(s)  named  in  this 
public  notice. 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210.  385.211.  385.214.  In 


determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application, 

"rhe  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8.  1991.  56 
FR  23108.  May  20,  1991)'that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  and  APEA  be  filed  with 
the  Commission  within  60  days  from 
the  issuance  date  of  this  notice.  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinarj' 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST".  "MOTION 
TO  INTERVENE".  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION."  "COMPETING 
APPLICATION."  "COMMENTS." 
"REPLY  COMMENTS." 
"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  fUrnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(bj.  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  A  copy  of  any  protest  or 
motion  to  intervene  must  be  served 
upon  each  representative  of  the 
applicant  specified  in  the  particular 
application.  A  copy  of  all  other  filings 
in  reference  to  this  application  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  in  the  service  list 
prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b)  and  385.2010. 

o.  Procedural  schedule:  The 
application  will  be  processed  according 
to  the  following  Hydro  Licensing  ' 

Schedule.  Revisions  to  the  schbdule  will 
be  made  as  appropriate. 
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Notice  of  the  availability  of  the  draft 
EA:  May  2003. 

Notice  of  the  availability  of  the  final 
EA:  July  2003. 

Ready  for  Commission's  decision  on 
the  application:  October  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Dm:  02-.12677  Filed  12-26-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  Soliciting  Scoping  Comments 

ijvi  fmifri  ^yi-  *:»M>.. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 

b.  Project  No:  251S-026. 

c.  Date  Filed:  December  17,  2001. 

d.  Applicant:  Allegheny  Energy 
Supply  Company.  LLC. 

e.  Name  of  Project:  Dam  No.  4  Hydro 

Station. 

f.  Location:  On  the  Potomac  River, 
near  the  Town  of  Shepherdstown.  in 
Berkeley  and  Jefferson  Counties,  West 
Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825{r). 

h.  Applicant  Contact:  Charles  L. 
Simons,  Allegheny  Energy  Supply 
Company.  LLC,  4350  Northern  Pike. 
Monroeville,  PA  15146,  (412)  858-1675. 

i.  FERC  Contact:  Peter  Leitzke,  (202) 
502-6059  or  peter.leitzke@ferc.gov. 

'].  Deadline  for  filing  scoping 
comments:  45  days  from  issuance  date 
of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulatorv  Commission.  888  First 
Street.  NE..  Washington.  DC  20426. 
Please  include  the  project  number  (P- 
2516-026)  on  any  comments  or  motions 
filed. 

The  Commissions  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
oti  that  resource  agencyi 

Scopin^comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 


paper.  Set:  18  LFK  385.2UUllaJllJUnJ 
and  the  instructions  on  the 
Commission's  web  site,  http:// 
www.ferc.gov  .  under  the  "e-Fiiing" 

link. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  existing  Dam  No.  4  Hydro 
Station  Project  consists  of:  (1)  A  200- 
foot- long.  80- foot-wide  headrace;  (2)  a 
stone  and  concrete  powerhouse 
containing  three  generating  units  with  a 
total  installed  capacity  of  1 .900 
kilowatts;  (3)  a  350-foot-long.  90-foot- 
wide  tailrace;  (4)  a  substation:  (5)  a  4.5- 
mile-long,  34.5-kilovolt  transmission 
line;  and  (6)  appurtenant  facilities.  The 
applicant  estimates  that  the  total 
average  annual  generation  would  be 
7,886  megawatthours.  All  generated 
power  is  sold  to  Allegheny  Power  for 
use  in  the  existing  electric  grid  system 
serving  West  Virginia  and  Maryland. 
The  project  dam  and  reservoir  are 
owned  by  the  United  States  and 
operated  by  the  National  Park  Service. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  call  1-866-208-3676  or 
for  TTY.  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Scoping  Process:  The  Commission 
staff  intends  to  prepare  a  Multiple 
Project  Environmental  Assessment 
(MPEA)  for  the  Dam  No.  4  Hydro 
Station  Project  (FERC  No.  2561-026) 
and  the  Dam  No.  5  Hydro  Station 
Project  (FERC  No.  2517-012)  in 
accordance  with  the  National 
Environmental  Policy  Act.  The  MPEA 
will  consider  both  site-specific  and 
cumulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
action.  The  staff  believes  that  combining 
both  the  projects  into  one 
environmental  document  would  provide 
the  best  approach  for  analyzing 
potential  cumulative  environmental 
effects  associated  with  both  projects 
located  relatively  close  to  one  another 
on  the  Potomac  River. 

Commission  staff  does  not  propose  to 
conduct  any  on-site  scoping  meetings  at 
this  time.  Instead,  we  will  solicit 
comments,  recommendations, 
information,  and  alternatives  by  issuing 
a  Scoping  Document  (SD). 

Copies  of  the  SD  outlining  the  subject 
areas  to  be  addressed  in  the  MPEA  were 
distributed  to  the  parties  on  the 
Commission's  mailing  list.  Copies  of  the 


bU  may  be  viewed  on  the  web  at  http:/ 
/www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  1-866-208-3676  or  for 
TTY.  (202)  502-8659. 

M,iv;.ilif  K    Sdlds 

Secretary. 

|FR  Dor..  02-32678  Filed  12-26-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  Soliciting  Scoping  Comments 

December  20.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Tvpe  of  Application:  Subsequent 
License. 

b.  Project  No.:  2517-012. 

c.  Date  Filed:  December  17,  2001. 

d.  Applicant:  Allegheny  Energy 
Supply  Company,  LLC. 

e.  Name  of  Project:  Dam  No.  5  Hydro 
Station. 

f.  Location:  On  the  Potomac  River, 
near  the  Town  of  Hedgesville.  in 
Berkeley  County.  West  Virginia.  The 
project  dam  and  reservoir  are  owned  by 
the  United  States  and  operated  by  the 
National  Park  Service. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Charles  L. 
Simons.  Allegheny  Energy  Supply 
Company.  LLC.  4350  Northern  Pike, 
Monroeville,  PA  15146.  (412)  858-1675. 

i.  FERC  Contact:  Peter  Leitzke,  (202) 
502-6059  or  peter.leitzke@ferc.gov. 

'].  Deadline  for  filing  scoping 
comments:  45  days  from  issuance  date 
of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary',  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE..  Washington.  DC  20426. 
Please  include  the  project  number  (P- 
2517-012)  on  any  comments  or  motions 
filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
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must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

Scoping  comments  may  be  filed 
electronudllv  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
dnd  the  instructions  on  the 
Commission's  Web  site,  http:// 
vvTVH'./erc.gov  ,  under  the  "e-Filing" 
link. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  existing  Dam  No  5  Hydro 
Statinn  Project  consists  of:  ill  A  100- 
fodt-long,  80-foot-wide  headrace:  (2)  a 
brick  and  concrete  powerhouse 
rontaining  two  generating  units  with  a 
total  installed  capacity  of  1.210 
kilowatts,  (3)  a  250-foot-long.  90-foot- 
wide  tailrace;  14)  a  substation;  and  (5) 
appurtenant  facilities.  The  applicant 
estimates  that  the  total  average  annual 
generation  would  be  5,945 
megawatthours  All  generated  power  is 
sold  to  Allegheny  Power  for  use  in  the 
existing  electric  grid  system  serving 
West  Virginia  and  Maryland 

m   A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public:  Reference  Room  or  may  be 
\  lewed  on  the  Commission's  Web  site  at 
http //www.ferc.gov  using  the  "FERRIS" 
link  Pinter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  call  1-866-208-3676  or 
for  TTY,  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Scoping  Process:  The  Commission 
staff  intends  to  prepare  a  Multiple 
Project  Environmental  Assessment 
(MPEA)  for  the  Dam  No.  4  Hydro 
Station  Project  (FERC  No.  2561-026) 
and  the  Dam  No.  5  Hydro  Station 
Project  (FERC  No.  2517-012)  in 
accordance  with  the  National 
Environmental  Policy  Act.  The  MPEA 
will  consider  both  site-specific  and 
cumulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
action.  The  staff  believes  that  combining 
both  the  projects  into  one 
environmental  document  would  provide 
the  best  approach  for  analyzing 
potential  cumulative  environmental 
effects  associated  with  both  projects 
located  relatively  close  to  one  another 
on  the  Potomac  River. 

Commission  staff  do  not  propose  to 
conduct  any  on-site  scoping  meetings  at 
this  time.  Instead,  we  will  solicit 
comments,  recommendations, 
information,  and  alternative?  by  issuing 
a  Scoping  Document  (SD) 

Copies  of  the  SD  outlining  the  subject 
areas  to  be  addressed  in  the  EA  were 
distributed  to  the  parties  on  the 
Commission's  mailing  list.  Copies  of  the 


SD  may  be  viewed  on  the  web  at  http:/ 
/w'H'W'./erc.gov  using  the  "FERRIS  "  link 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document  For 
assistance,  call  1-866-208-3676  or  for 
TTY,  (202)  502-8659 

Magalie  R.  Salas. 

Secretary. 

|FR  Dor  02-3267q  Filed  12-26-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AD03-a-000] 

Capital  Availability  for  Energy  Markets: 
Notice  of  Technical  Conference 

December  20.  2002, 

The  Federal  Energy  Regulatory- 
Commission  (FERCl  is  planning  two 
technical  conferences  on  capital  finance 
and  credit  in  energy  markets  The  first 
will  be  on  capital  availability  for  energy 
infrastructure.  It  is  scheduled  for 
Thursday,  lanuarv  16,  2003  at  FERC 
headquarters.  888  First  Street.  NE., 
Washington.  DC,  in  the  Commission 
Meeting  Room  (Room  2C).  The  second. 
scheduled  for  February  5,  covering 
credit  issues  and  potential  solutions,  is 
still  in  the  formative  stages. 

The  January  16  conference  is  for  the 
purpose  of  evaluating  the  status  of 
capital  available  to  energy  markets  and 
infrastructure.  Speakers  will  include 
representatives  of  investment  banks, 
commercial  banks,  insurance 
companies,  hedge  funds,  credit  rating 
agencies  and  other  similar  institutions 
as  well  as  market  participants  and  end 
users.  In  addition  to  FERC, 
representatives  of  other  relevant 
agencies  will  attend. 

We  look  fonvard  to  an  informative 
discussion  of  the  issues  to  clarify  the 
state  of  financial  investment  in  energy. 
Contradictory  anecdotal  reports  on 
availability  and  unavailability  of 
financial  backing  needs  to  be  cleared  up 
to  ensure  that  adequate,  well- 
functioning  energy  markets  and 
infrastructure  is  available  to  enable 
workable,  competitive  markets. 

The  one-day  meeting  will  begin  at 
8:30  a.m.  and  conclude  at  5  p.m.  All 
interested  parties  are  invited  to  attend. 
There  is  no  registration  fee. 

The  Capitol  Connection  offers 
coverage  of  all  open  and  special 
Commission  meetings  held  at  the 
Commission's  headquarters  live  over  the 
Internet,  as  well  as  via  telephone  and 
satellite.  For  a  fee.  you  can  receive  these 


meetings  in  your  office,  at  home,  or 
anywhere  in  the  world.  To  find  out 
more  about  Capitol  Connection's  live 
Internet,  phone  bridge,  or  satellite 
coverage,  contact  David  Reininger  or 
Julia  Morelli  at  (703)  993-3100,  or  visit 
www, capitolconnection.gmu.org. 
Capitol  Connection  also  offers  FERC 
open  meetings  through  its  Washington. 
DC-area  television  service. 

Additionally,  live  and  archived  audio 
of  FERC  public  meetings  are  available 
for  a  fee  via  National  Narrowcast 
Network's  Hearings.com,  and  Hearing- 
On-The-Line  services.  Interested  parties 
may  listen  to  the  conference  live  by 
phone  or  web.  Hearings.com  audio  will 
be  archived  immediately  for  listening  on 
demand  after  the  event  is  completed. 
Call  (202)  966-2211  for  further  details. 

The  Agenda  is  currently  being  finned 
up.  We  will  issue  further  details  on  the 
conference,  including  the  Agenda  and  a 
list  of  participants,  as  plans  evolve.  For 
additional  information,  please  contact 
Anita  Herrera  of  the  Office  of  Market 
Oversight  &  Investigations  at  202-502- 
8150  or  by  e-mail, 
Anita.Herrera@ferc.gov. 

Magalie  R.  Salas, 

Secretan,. 

|FR  Doc.  02-32675  Filed  12-26-02;  8:45  am] 

BILLING  CODE  B717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RMCi-*-OO0] 

Revised  Public  Utility  Filing 
Requirements:  Notice  Providing  Detail 
on  Electric  Quarterly  Reports  Software 
Availability  and  Announcing  Schedute 
for  Software  Demonstrations 

December  20,  2002. 

The  Commission  issued  an  order  on 
December  18,  2002,  instructing  all 
public  utilities  to  file  Electric  Quarterly 
Reports  using  software  available  on  its 
Web  site  beginning  with  the  report  due 
on  or  before  January  31 ,  2003.  The  order 
ends  the  interim  filing  format  and  fully 
implements  Order  No.  2001,'  a  final 
rule  which  requires  public  utilities  to 
file  Electric  Quarteriy  Reports.^  This 


'  RovisBd  Public  Otilitv  Filing  RoquiremenU, 
Order  No  2001,  67  FR  31043,  FERC  .Slats  ft  Reg«. 
1  31,127  (April  25.  2002):  rehg  denied.  Order  No. 
2001-A.  100  FERC  1  61,074,  reconsideration  and 
clarification  denied.  Order  No.2001-B,  100  FERC 
1   61.342(2002). 

'  Respondents  are  reminded  that  complete 
contract  data,  including  all  active  contracts  under 
18  CFR  part  35.  are  required  beginning  with  this 
quarter's  filing. 
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notice  gives  more  details  on  the     . 
implementation  of  the  new  software  and 
announces  the  availability  of  in-person 
and  Internet-based  software 
demonstrations. 

The  Electric  Quarterly  Report  System 
can  be  accessed  on  the  Commission's 
Web  site  at  httpV/ivww./erc.gov/electric/ 
eqr/eqr.htm.  The  Electric  Quarterly 
Report  System  Users  Guide,  a  detailed 
guidance  document,  is  also  available  to 
be  downloaded  from  that  web  page.  The 
software  provides  a  user  interface  on  the 
filer's  workstation.  (For  those  familiar 
with  the  Commission's  Form  1  or  Form 
423  software,  the  Electric  Quarterly 
Report  System  uses  a  similar  approach.!. 
It  can  be  loaded  onto  several  PCs  to 
allow  multiple  users  working  on  a  LAN. 
Data  can  reside  anywhere  on  the  user's 
network.  Data  can  be  entered  manually 
or  imported  into  the  system  in  Comma 
Separated  Values  (CSV)  format. 

In  addition  to  the  Electric  Quarterly 
Report  System  Users  Guide, 
respondents  can  participate  in 
demonstrations  of  the  software  at  the 
Commission  and  on-line,  using  the 
Internet.  A  live  demo  will  be  held  at  the 
Commission  on  Friday,  December  20, 
2002,  at  10  a.m.  Webex  demos  will  be 
held  on-line  on  December  20,  2002.  at 
3:30  p.m.  and  December  30,  2002,  at  11 
a.m.  The  Webex  demos  combine  a 
conference  call  with  an  on-line  demo  in 
which  the  software  is  demonstrated  on 
users'  PC  screens.  (For  more  information 
on  how  Webex  works,  see  http:// 
iwvw.we6ex.co/Ti.)  It  is  free  to  the 
respondents  who  participate.  There  will 
also  be  a  recorded  Webex  demo  made 
available  for  downloading  from  the 
Commission's  Web  site  by  December  20. 
Persons  desiring  to  participate  in  either 
of  the  Webex  demos  should  e-mail 
public,  webtrain@ferc.gov  and  state 
which  demo  they  would  like  to 
participate  in.  No  prior  registration  is 
necessary  for  the  demo  to  be  held  at  the 
Commission.  If  there  is  sufficient 
demand  for  more  demos,  they  will  be 
scheduled  in  January. 

The  data  collected  by  the  new  Electric 
Quarterly  Report  System  is  identical  to 
the  data  collected  during  the  interim 
format  period.  A  properly  constructed 
Electric  Quarterly  Report  file  (using  the 
interim  format  defined  for  the  filings 
covering  the  second  and  third  quarters 
of  2002)  should  be  able  to  be  imported 
easily  into  the  software.  For  Excel  filers, 
a  new  template  has  been  created,  which 
has  field  content  and  order  identical  to 
the  Excel  templates  issued  for  the 
interim  filings,  but  some  "behind-the- 
scenes"  formatting  has  been  changed  to 
facilitate  a  successful  import. 

The  software  has  error  checking 
features  to  ensure  (to  the  extent 


possible)  compliance  with  Order  No. 
2001.  Among  other  things,  the  error 
checks  will  ensure  consistency  in  the 
terms  used  in  several  data  fields.  The 
lists  of  acceptable  values  for  the  some  of 
the  restricted  fields  in  the  system  have 
been  revised.  These  fields  include 
Increment  Name.  Increment  Peaking 
Name,  Product  Name,  and  Time  Zone. 
The  permissible  values  for  these  fields 
are  listed  in  Appendix  A.  In  addition, 
consistent  with  the  requirement  in 
Order  No.  2001  that  public  utilities 
must  report  book  outs, '  a  new  value  for 
Product  Name,  "Booked  Out  Power," 
has  been  added.  Power  sales  that  have 
been  booked  out  must  be  identified  in 
the  transaction  portion  of  the  report 
using  this  Product  Name. 

If  filers  wish  to  include  other  values, 
they  should  register  them  as  provided 
for  in  Order  No.  2001.  Filers  are 
requested  to  list  the  suggested  value  in 
a  document  and  file  the  document  as  a 
Comment  in  Docket  ER02-2001-O00  via 
the  Internet.  The  requests  will  be 
reviewed  to  determine  if  the  additional 
value  is  needed,  or  if  an  existing  value 
will  suffice. 

The  Electric  Quarterly  Report  System 
includes  a  feature  to  submit  the  Electric 
Quarterly  Report  filing  to  the 
Commission.  There  is  no  file  size  limit 
for  the  Electric  Quarterly  Report 
submittals  as  there  was  in  the  interim 
format.  In  order  to  submit  a  filing  to  the 
Commission,  a  PIN  code  is  required 
(The  software  can  be  downloaded  and 
used  without  the  PIN;  the  PIN  is 
required  only  for  filing  the  Electric 
Quarterly  Report  with  the  Commission.) 
By  January  15,  2003,  respondents  will 
receive  an  e-mail  with  their  assigned 
PIN  code.  The  e-mails  will  be  sent  to  the 
contacts  designated  in  the  utilities' 
previous  Electric  Quarterly  Report 
filings.  If  utilities  have  not  previously 
filed  an  Electric  Quarterly  Report,  or  for 
some  reason  they  do  not  receive  an  e- 
mail  from  the  Commission  designating 
their  PIN  code  by  January  15.  2003.  they 
should  e-mail 

ferconlinesupport@ferc.gov  to  request 
one.  For  security  reasons.  PINS  will  not 
be  given  out  over  the  phone.  The 
Electric  Quarterly  Report  filing  for  the 
fourth  quarter  of  2002  must  be  filed 
using  the  new  Electric  Quarterly  Report 
System  on  or  before  January  31,  2003. 
Submittals  made  using  any  other  format 
will  not  be  considered  in  compliance 
with  Order  No.  2001. 

Beta  testers  and  others  who  accessed 
the  test  software  do  not  need  to 
uninstall  the  Electric  Quarterly  J^eport 
software  that  they  used  during  the 
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P26. 


testing  period.  The  system  will 
automatically  update  the  test  software  to 
the  production  version.  Any  test  filings 
made  prior  to  January  1,  2003  will  be 
purged  from  the  Commission's  data 
base. 

If,  after  reading  the  Users  Guide, 
respondents  have  questions  about  how 
to  install  or  use  the  Electric  Quarterly 
Report  System  software,  they  should 
call  toll  free  at  (866)  208-3676  or  locally 
at  (202)  502-6652  (or (202)  502-8659  for 
TTY)  .  or  e-mail 

ferconlinesupport@ferc.gov  to  obtain 
help. 

Matjalif  K    Sdlds, 
becrvtary. 

Appendix  A 

Allowable  Values  for  Restricted  Fields 

Increment  Name 

H  =  Hourly 

D  =  Daily 

M  =  Monthly 

Y  =  Yearly  5x8 

5x16 

7x8 

7x16 

N/A  =  Not  Applicable,  Undefined,  or  Other 

Increment  Peaking  Name 
P  =  On  Peak 
OP  =  Off  Peak 
FP  =  Full  Period 
SH  =  Shoulder 
UL  =  Ultra  Peak 

N/A  =  Not  Applicable,  Undefined,  or  Other 
Product  Name 
For  Cost-Based  Power  Sales: 
Cost-Based  Power 
Economy  Power 
Emergency  Energy 
Unit  Capacity 
Unit  Power  Sale 
Exchange 
Peaking 

Sale  with  exchange 
Supplemental  Power 
Capacity 
Energy 

Back-up  Power 

Energy  furnished  without  charge 
Fuel  Replacement  Energy 
Interchange  Power 
System  Black  Start  Capability 
SC — Schedule  System  Control  &  Dispatch 
RV— Reactive  Supply  &  Voltage  Control 
RF — Regulation  &  Frequency  Response 
EI — Energy  Imbalance 
SP — Spinning  Reserve 
SU — Supplemental  Reserve 
DT — Dynamic  Transfer 
Demand  Charge 
Customer  Charge 
Fuel  Charge 
Billing  Service 
Other 

For  Market-Based  Power  Sales: 
Load  Following 
Marginal  Peaking 
Indexed  Peaking 
Capacity 
Energy 
-System  Black  Start  Capability 
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SC— Schedule  System  Control  &  Dispatch 

RV — Reactive  Supply  &  Voltage  Control 

RF — Regulation  &  Frequency  Response 

EI — Energy  Imbalance 

SP — Spinning  Reserve 

SU — Supplemental  Reserve 

DT — Dynamic  Transfer 

Demand  Charge 

Customer  Charge 

Fuel  Charge 

Billing  Service 

Other 

For  Transmission:  • 

Point-to-Point 

Network 

SC — Schedule  System  Control  &  Dispatch 

RV— Reactive  Supply  &  Voltage  Control 

RF — Regulation  &  Frequency  Response 

EI — Energy  Imbalance 

SP — Spinning  Reserve 

SU — Supplemental  Reserve 

DT — Dynamic  Transfer 

Real  Power  Transmission  Loss 

System  Black  Start  Capability 

Must  Run 

Specialized  affiliate  transactions 

System  Impact  and/or  Facilities  Study 

Charge(s) 
Direct  Assignment  Facilities  Charge 
Demand  Charge 
Customer  Charge 
Billing  Service 
Other 

For  Services 
Return  in  Kind  Transactions  Between  Control 

Areas 
System  Operating  Agreements 
Interconnection  Agreement 
Standards  of  Conduct 
Network  Operating  Agreement 
Membership  Agreement 
Reliability  Agreement 
Transmission  Owners  Agreement 
Other 
Time 
AD  = 
AS  = 
AP  = 
ED  = 
ES  = 
EP  = 
CD  = 
CS  = 
CP  = 
MD^ 

MS: 

MP  = 
PD  = 
PS  = 
PP  = 

UT  = 


Zone 

Atlantic  Daylight  Savings  Time 
Atlantic  Standard  Time 
Atlantic  Prevailing  Time 
Eastern  Daylight  Savings  Time 
Eastern  Standard  Time 
Eastern  Prevailing  Time 
Central  Daylight  Savings  Time 
Central  Standard  Time 
Central  Prevailing  Time 
:  Mountain  Daylight  Savings  Time 
:  Mountain  Standard  Time« 
Mountain  Prevailing  Time 
Pacific  Daylight  Savings  Time 
Pacific  Standard  Time 
Pacific  Prevailing  Time 
Universal  Time 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7429-9) 

Voluntary  Data  Call-in:  World  Trade 
Center  Disaster  Exposure  and  Human 
Health  Information 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  voluntary 

submisMon  of  human  health  data, 

exposure  data,  or  other  similarly 
technical  information  or  reports  related 
to  the  after  effects  of  the  collapse  of  the 
World  Trade  Center. 

summary:  The  U.S.  Environmental 
Protection  .^.gency's  (EP.^!  Office  of 
Research  and  Development  (ORD)  is 
requesting  the  voluntary  submission  of 
data  and  other  information  or  reports  on 
human  health  effects  or  exposures  that 
mav  ha\'e  been  generated  by  academia, 
hospitals,  public  or  private  institutions, 
businesses  and  corporations,  or  an\ 
other  public  or  private  sector  entity, 
following  the  collapse  of  the  World 
Trade  Center  on  September  11.  2001. 

Please  note  that  this  request  for 
information  is  a  voluntary  data  call-in. 
No  one  is  obligated  by  this  notice  to 
submit  information  and  there  are  no 
penalties  for  not  submitting 
information.  Submitted  data  and 
information  will  be  analyzed  by  the  EPA 
to  help  the  Agency  better  assess  the 
potential  human  health  impacts  of 
exposure  to  the  environmental 
contaminants  in  both  the  outdoor  and 
indoor  air  and  in  the  settled  dust  in 
businesses  and  residences. 
DATES:  Please  submit  this  information 
by  March  1.  2003.  While  EPA  is 
interested  in  receiving  all  technical 
information  and  data  that  may  have 
been  developed,  the  information 
received  by  March  1 .  2003  will  be  the 
most  useful  to  the  Agency  as  it  revises 
its  draft  report. 

ADDRESSES:  Submissions  of  reports. 
data,  nr  (ither  technical  information 
should  be  mailed  to  the  Technical 
Information  Staff  (8623D).  U.S. 
Environmental  Protection  Agency, 
Office  of  Research  and  Development, 
National  Center  for  Environmental 
Assessment,  1200  Pennsylvania  Avenue 
NW,  Washington.  DC  20460;  Telephone: 
202-564-3261:  Facsimile:  202-565- 
0050  If  an  overnight  delivery  service  is 
used,  information  submissions  should 
be  delivered  to:  Technical  Information 
Staff.  National  Center  for  Environmental 
Assessment.  Suite  500.  808  17th  Street 
NW,  Washington.  DC  20006.  Electronic 
submissions  mav  be  e-mailed  to: 
nceadc.comment'&epa.gov. 


Please  note  that  all  submissions 
received  in  response  to  this  notice  will 
be  considered  public  information.  For 
that  reason,  please  do  not  submit  any 
uncoded  personal  information  (such  as 
medical  data).  Confidential  Business 
information,  or  information  protected  by 
copyright.  Due  to  limited  resources, 
acknowledgments  will  not  be  sent. 
FOR  FURTHER  INFORMATtOK  CONTACT:  Fof 
general  iniormation  un  this  nolice 
contact:  Joanna  Foellmer,  National 
Center  for  Environmental  Assessment, 
Telephone:  202-564-3208:  E-mail: 
foeUmer.joanna@epa.gov.  For  technical 
questions  regarding  this  notice,  contact: 
Matthew  Lorber,  National  Center  for 
Environmental  Assessment,  Telephone: 
202-564-3243:  E-mail: 
lorber.  matth  ew@epa  .gov. 
SUPPLEMENTARY  INFORMATION:  In  a 
companion  Federal  Register  notice 
published  today,  EPA  is  announcing  a 
60-dav  public  comment  period  on  its 
external  review  draft  titled.  "Exposure 
and  Human  Health  Evaluation  of 
Airborne  Pollution  from  the  World 
Trade  Center  Disaster  (EPA/600/P-02/ 
002A.  October  2002).  "  During  the 
development  of  this  draft  report,  EPA 
became  aware  that  potentially 
significant  data  may  have  been 
developed  by  public  and  private  sector 
institutions  that  could  be  pertinent  to 
this  report.  These  data,  which  to  date 
have  not  been  available  to  EPA,  could 
help  the  Agency  to  better  understand 
the  potential  human  health  impacts  of 
exposures  to  environmental 
contaminants  resulting  from  the  World 
Trade  Center  disaster.  Therefore.  EPA 
encourages  and  appreciates  the 
voluntarj'  submission  of  these  data, 
which  will  be  considered  in  the 
development  of  the  Agency's  final 
report  on  potential  human  health 
impacts  from  exposure  to  the 
environmental  contaminants  resulting 
from  the  World  Trade  Center  collapse. 

Dated:  December  20.  2002. 
Paul  Gilman, 

Assistant  Administrator,  Office  of  Research 
and  Development. 

[FR  Do(    02-32601  Filed  12-26-02;  8:45  am] 
BILUNO  CODE  6S60-6(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7431-2] 

Science  Advisory  Board  Scienttftc  anc 
Technological  Achievement  Awards 
Review  Panel;  Request  for 
Nominations 

1   Action:  Notice;  request  for 
nominations  to  the  Scientific  and 
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1  (jcnnoiugical  Ac:hu!V»!me;iil  Awciiii> 
Review  Panel  of  the  Science  Advisory 
Board  of  the  U.S.  Environmental 
Protection  Agency. 

2.  Summary:  Tne  Science  Advisory 
Board  (SAB)  of  the  U.S.  Environmental 
Protection  Agency  (EPA  or  Agency)  was 
established  to  provide  independent 
scientific  and  technical  advice, 
consultation,  and  recommendations  to 
the  EPA  Administrator  on  the  technical 
basis  for  Agency  positions  and 
regulations.  At  the  request  of  the  EPA 
Office  of  Research  and  Development 
(ORD),  the  SAB  is  forming  a  Scientific 
and  Technological  Achievement 
Awards  Review  Panel  (hereinafter,  the 
"Panel")  of  its  Executive  Committee  to 
evaluate  scientific  and  technological 
papers  published  in  peer-reviewed 
journals  and  books  by  EPA  authors  and 
nominated  for  the  FY2002  EPA 
Scientific  and  Technological 
Achievement  Awards  Program  (STAA 
Program).  The  Scientific  and 
Technological  Achievement  Awards — 
2003  Nomination  Procedures  and 
Guidelines  can  be  found  at  the 
following  Web  site  http://es.epa.gov/ 
ncer/rfa/current/ 
2003_staa  mem  attachments.pdf. 

The  SAS  is  hereby  soliciting 
nominations  for  this  Panel,  which  will 
serve  in  this  capacity  for  three  years. 
The  Panel  will  consider  nominations  in 
the  areas  of  control  systems  and 
technology,  ecological  research,  health 
effects  research  and  human  risk 
assessment,  monitoring  and 
measurement  methods,  transport  and 
fate,  review  articles,  risk  management 
and  ecosystem  restoration,  integrated 
risk  assessment,  social  sciences,  and 
environmental  futures.  These  areas  are 
described  in  more  detail  at  the  Web  site 
identified  in  the  above  paragraph. 

The  Science  Advisory  Board  is  a 
Federal  advisory  committee  chartered 
under  the  Federal  Advisory  Committee 
Act  (FACA),  as  amended  (5  U.S.C. 
App.).  The  Panel  will  comply  with  the 
provisions  of  FACA  and  all  appropriate 
SAB  procedural  policies,  including  the 
SAB  process  for  panel  formation 
described  in  the  Overview  of  the  Panel 
Formation  Process  at  the  Environmental 
Protection  Agency  Science  Advisory 
Board,  which  can  be  found  on  the  SAB's 
Web  site  at:  http://www.epa.gov/sab/ 
pdf/ecm02003.pdfMee{\ngs  of  this 
panel  will  be  closed  to  the  public 
because  the  discussion  will  involve 
professional  judgements  on  the  relative 
merits  of  various  employees  and  their 
respective  work.  Such  personnel  issues, 
where  disclosure  of  information  of  a 
personal  nature  would  constitute  an 
unwarranted  invasion  of  personal 
privacy,  are  protected  from  disclosure 


by  section  (c)(6)  of  the  Government  in 
the  Sunshine  Act,  5  U.S.C.  552(b)(6). 

3.  Background:  The  mission  of  the 
United  States  Environmental  Protection 
Agency  is  to  protect  public  health  and 
safeguard  and  improve  the  natural 
environment — the  air,  water  and  land 
upon  which  life  depends.  Achievement 
of  this  mission  requires  the  application 
of  sound  science  to  the  assessment  of 
environmental  problems  and  to  the 
evaluation  of  possible  solutions.  The 
process  of  publishing  EPA  scientific 
findings  in  peer  reviewed  journals 
enhances  the  rigor  of  the  science  and 
the  reputation  of  the  Agency  and  its 
programs.  The  STAA  Program  is  a  long- 
standing partnership  between  the 
Agency  and  the  EPA  Science  Advisor^' 
Board.  For  over  two  decades.  Agency 
scientists  and  engineers  have  submitted 
nominated  scientific  and  technological 
papers  through  an  internal  Agency 
review  process  managed  by  the  Office  of 
Research  and  Development  (ORD)  to 
ensure  that  the  best  are  submitted  to  the 
SAB  for  evaluation  in  the  awards 
process.  The  SAB  convenes  an 
experienced  group  of  scientists  and 
engineers  who  review  and  evaluate  the 
nominations.  The  Panel  then  produces  a 
set  of  award  recommendations  which 
ORD  uses  in  preparing  the  actual 
awards.  Once  the  Panel  completes  its 
deliberations,  its  report  will  be 
forwarded  to  the  Executive  Committee 
of  the  Science  Advisory  Board,  which 
will  review  the  Panel's  report  at  a  public 
meeting  and  reach  a  judgment 
concerning  its  transmittal  to  the 
Administrator. 

4.  Nominator's  Assessment  of 
Expertise:  For  all  nominations 
submitted  to  the  EPA  SAB,  please 
indicate  the  specific  areas  of  expertise 
the  candidate  could  contribute  in  this 
upcoming  review.  The  nominee  should 
be  a  recognized,  national-level  expert 
able  to  review  papers  in  one  or  more  of 
the  following  areas: 

a.  Control  systems  and  technology. 

b.  Ecological  resarch, 

c.  Health  effects  research  and  human 
risk  assessment. 

d.  Monitoring  and  measurement 
methods. 

e.  Transport  and  fate. 

f.  Risk  management  and  ecosystem 
restoration. 

g.  Integrated  risk  assessment, 
h.  Social  sciences,  and 

i.  Environmental  futures. 

Experience  reviewing  articles  for  peer 
reviewed  journals  and/or  service  as  an 
editor  of  a  peer  reviewed  journal  is 
highly  desirable. 

Please  note  that,  to  be  considered, 
nominees  must  be  available  for  a  three- 


day  face-to-face  meeting.  The  meeting 
will  be  held  on  one  of  the  three 
following  sets  of  dates:  June  30-July  2, 
July  22-24,  or  August  5-7.  Nominees 
will  be  considered  who  are  available  on 
one  or  more  of  these  three  suites  of 
dates. 

5.  Process  and  Deadline  for 
Submitting  Nominations:  Any  interested 
person  or  organization  may  nominate 
qualified  individuals  for  membership  on 
the  Panel.  Nominations  should  be 
submitted  in  electronic  format  and  must 
include  the  information  listed  below.  To 
be  considered,  all  nominations  must 
include:  (a)  A  current  biography, 
curriculum  vitae  (C.V.)  or  resume, 
which  provides  the  nominee's 
background,  experience  and 
qualifications  for  this  panel;  and  (b)  a 
brief  biographical  sketch  ("biosketch"). 
The  biosketch  should  be  no  longer  than 
one  page  and  contain  the  following 
information  for  the  nominee:  current 
professional  affiliations  and  positions 
held;  service  as  an  editor  of  peer 
reviewed  journal(s),  if  any;  research 
interests;  leadership  positions  in 
national  associations  or  professional 
publications  or  other  significant 
distinctions;  advanced  degrees, 
including  from  which  institutions  these 
were  granted;  and  sources  of  recent 
grant  and/or  other  contract  support. 

Please  provide  nominations  in  the 
following  manner: 

(a)  Send  the  nomination  by  E-mail  to 
the  EPAs  Science  Advisory  Board  at: 
sab@ep'a.gov. 

(b)  Use  one  E-mail  per  person  being 
nominated. 

(c)  Please  use  "STAA  PANEL"  in  the 
subject  field,  followed  by  the  last  name 
of  the  candidate  you  are  nominating. 
(For  example,  STAA  PANEL:  Smith). 

(d)  Attach  supporting  information 
(i.e.,  resume,  biosketch,  etc.)  in  either 
MS  Word  or  WordPerfect  files  formats 
ending  in  ".doc  "  or  "wpd," 
respectively. 

(e)  In  a  separate  file,  please  provide 
the  following  information  in  the  order 
shown: 

For  the  Person  or  Organization  Making 

the  Nomination: 
First  Name: 
Last  Name: 

Person  Title  (e.g.,  Dr..  Mr.,  Ms.,  etc.) 
Organization  Title: 
E-mail  Address: 
Mailing  Address: 
Work  Phone: 
Work  Fax: 
Name  of  Nominee  (if  Nomination  is  not 

a  self-nomination): 
First  Name: 
Last  Name: 
Person  Title  (e.g..  Dr.,  Mr.,  Ms.,  etc.) 
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Professional  Title: 
Department: 
School  or  Unit: 
University  or  Organization: 
Mailing  Address: 
Work  Phone: 
Fax  Work  Phone: 
E-mail  Address: 
Web  site  for  C.V.  (if  one  exists): 
Expertise  (Identify  the  Nominee's 
specific  qualif\ing  exprrtise  and 
relate  it  to  the  review  areas  identified 
in  Section  4  of  this  Federal  Register) 
Nominations  should  be  subnutted  m 
electronic  format  as  described  above 
(and  sent  to  sab@epa.gov).  Anyone  who 
is  unable  to  submit  nominations  in 
electronic  format  may  send  hard  copies 
of  the  nomination  paperwork  to  Ms. 
White.  Ms.  White  can  be  reached  by  first 
class  mail  at  EPA  Science  Advisor>- 
Board,  U.S.  Environmental  Protection 
Agency  (1400A).  1200  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20460; 
by  overnight  mail  to  Cubicle  6450Z. 
EPA  Science  Advisory  Board,  1200 
Pennsylvania  Ave,  NW..  Washington. 
DC  20004;  or  via  fax  at:  (202)  501-0582. 
Nominations  should  be  submitted  in 
time  to  arrive  no  later  than  January  31. 
2003.  Any  questions  should  be  directed 
to  Ms.  White  either  at 
white.kathleen@epa.gov  or  via 
telephone  at:  (202)  564^559. 

The  EPA  Science  Advisor\'  Board  will 
generally  not  formally  acknowledge  or 
respond  to  nominations.  From  the 
nominees  (termed  the  "Widecast "),  SAB 
Staff  will  develop  a  smaller  subset 
(known  as  the  "Short  List")  for  more 
detailed  consideration.  Criteria  used  by 
the  SAB  Staff  in  developing  this  Short 
List  are  given  at  the  end  of  the  following 
paragraph.  The  Short  List  will  be  posted 
on  the  SAB  Web  site  at:  http:// 
www.epa.gov/sab,  and  will  include,  for 
each  candidate,  the  nominee's  name  and 
their  biosketch.  Public  comments  will 
be  accepted  for  21  calendar  days  on  the 
Short  List.  During  this  comment  period. 
the  public  will  have  the  opportunity  to 
provide  information,  analysis  or  other 
documentation  on  nominees  that  the 
SAB  Staff  should  consider  in  evaluating 
candidates  for  the  Panel. 

For  the  EPA  SAB,  a  balanced  review 
panel  is  characterized  by  inclusion  of 
candidates  who  possess  the  necessary 
knowledge,  the  relevant  scientific 
perspectives  (which,  among  other 
factors,  can  be  influenced  by  work 
history  and  affiliation),  and  the 
collective  breadth  of  experience  to 
undertake  the  review.  Public  responses 
to  the  Short  List  candidates  will  be 
considered  in  the  selection  of  the  Panel, 
along  with  information  provided  by 
candidates  and  information  gathered  by 


EPA  SAB  Staff  independently  on  the 
background  of  each  candidate.  Specific 
criteria  to  be  used  in  evaluating  an 
individual  panelist  include:  (a) 
Scientific  and/or  technical  expertise, 
knowledge,  and  experience  (primary 
factors);  (b)  skills  working  in 
committees,  subcommittees  and 
advisory  panels;  (c)  absence  of  financial 
conflicts  of  interest;  (d)  scientific 
credibility  and  impartiality;  and  (e) 
availability  and  willingness  to  serve. 

.Short  List  candidates  will  also  be 
required  to  fill-out  the  "Confidential 
Financ  ial  Disclosure  Form  for  Special 
Government  Employees  Serving  on 
Federal  Advisor\'  Committees  at  the 
U.S.  Environmental  Protection  Agency" 
fEPA  Form  3110-48).  This  confidential 
form,  which  is  used  bj  EPA  SAB 
Members  and  Consultants,  allows 
Go\  ernment  officials  to  determine 
whether  there  is  a  statutory  conflict 
between  that  person's  public 
responsibilities  (which  includes 
membership  on  an  EPA  Federal 
advisor\'  committee)  and  private 
interests  and  activities,  or  the 
appearance  of  a  lack  of  impartiality,  as 
defined  by  Federal  regulation.  The  form 
may  be  viewed  and  downloaded  from 
the  following  URL  address:  http:// 
K'ww.epa.gov/sab/pdf/epaform31 10- 
48.pdf 

7.  General  Information:  The  approved 
policy  under  which  the  EPA  SAB 
selects  review  panels  is  described  in  a 
recent  SAB  document,  EPA  Science 
Advisor>'  Board  (SAB)  Panel  Formation 
Process:  Immediate  Steps  to  Improve 
Policies  and  Procedures — An  SAB 
Commentary  (EPA-SAB-EC-COM-002- 
003).  which  can  be  found  on  the  SAB's 
Web  site  at:  http://v^'ww.epa.gov/sab/ 
pdf/ecm02003.pdf 

Additional  information  concerning 
the  EPA  Science  Advisor}'  Board, 
including  its  structure,  function,  and 
composition,  may  be  found  on  the  EPA 
SAB  Web  site  at:  http://www.epa.gov/ 
sab:  and  in  the  EPA  Science  Advisory 
Board  FY2001  Annual  Staff  Report, 
which  is  available  from  the  EPA  SAB 
Publications  Staff  at  phone:  (202)  564- 
4533;  via  fax  at:  (202)  501-0256;  or  on 
the  SAB  Web  site  at  http:// 
ix'ww.epa.gov/sab/pdf/annreportOl.pdf 

Dated:  December  20.  2002. 
A.  Rotiert  Flaak, 

Acting  Director.  EPA  Science  Advisory  Board 
Staff  Office. 
|FR  Doc.  02-32776  Filed  12-26-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-663&-3) 

Environmental  Impact  Statements  and 
Regulations:  Availability  o<  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167,  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  12.  2002  (67  FR 
17992). 

DRAFT  EISs 

ERP  No.  D-AFS-J65367-MT  Rating 
EC2.  Carver  Project,  Har\est  and  Old 
Growth  Regeneration.  Implementation. 
Kootenai  National  Forest,  Three  Rivers 
Ranger  District,  Lincoln  County.  MT. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
impacts  to  water  quality  from  the 
proposed  1 ,250  acres  of  tractor  timber 
harvest  in  a  303(d)  listed  water  body 
and  about  minimal  water  quality 
monitoring.  Fuel  reduction  treatments 
were  well  planned  and  designed  with 
many  protective  measures. 

ERP  No.  D-AFS-J65369-MT  Rating 
EC2.  Windmill  Timber  Sale  and  Road 
Decommissioning  Project.  Timber 
Harvesting.  Road  Construction  and  Road 
Decommissioning,  Mill  Creek  Drainage. 
Absaroka  Mountain  Range.  Gallatin 
National  Forest,  MT. 

Summary:  EPA  expressed 
environmental  concerns  with  potential 
effects  of  timber  han'ests  and  road 
construction  to  water  quality,  and  to 
wildlife  species  dependent  upon  old 
growth  habitats.  EPA  recommends  that 
additional  information  on  aquatic 
monitoring  should  be  included  in  the 
final  EIS. 

ERP  No.  D-FTA-E59002-NC  Rating 
LO.  South  Corridor  Light  Rail  Project  to 
Provide  Light  Rail  Ser\'ice  between  the 
Town  of  Pineville,  and  Downtown 
Charlotte.  City  of  Charlotte.  Charlotte- 
Mecklenburg  County,  NC. 

Summary:  EPA  lacks  objections  to  the 
project  as  proposed  and  believes  that 
the  DEIS  provided  adequate  information 
on  the  project's  environmental  impacts. 

ERP  No.  D-NPS-I65 365-00  Rating 
EC2,  Glen  Canyon  National  Area. 
Personal  Watercraft  Rule-Making. 
Implementation.  Lake  Powell.  Coconino 
County.  AZ  and  Garfield.  Kane.  San 
Juan  and  Wayne  Counties.  UT. 


•m)h: 


Federal   Kcuist.i    Vol,  67.  No,  249 /Friday.  December  27.  2002 /Notices 


Sumnuiry:  EFA  expressed 
environmental  concerns  with  potential 
impacts  to  water  quality,  specifically 
that  it  is  not  clear  if  Utah  water  quality 
standards  are  being  violated.  In 
addition,  the  DEIS  does  not  disclose 
strategies  for  management  of  personal 
watercraft  on  Lake  Powell.  EPA 
recommends  that  a  monitoring  plan  be 
included,  given  the  potential  for 
violation  of  water  quality  standards. 

I  lll.il  USs 

ERl'  Nu.  F-AFS-I65337-MT  Cave 
Gulch  Post-Fire  Salvage  Sale.  Harvesting 
Dead  or  Dying  Trees.  Implementation. 
Helena  National  Forest,  Big  Belts 
Mountain.  Lewis  and  Clark  County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  potential 
adverse  impacts  of  timber  harvest  on 
water  quality  limited  Magpie  and 
Hellgate  Creeks,  already  impacted  by 
wildfire.  EPA  supported  proposed  road 
decommissioning.  Grouse  Creek 
restoration,  revegetation.  and  other 
mitigation  measures,  and  supported 
proposed  monitoring  to  document  and 
validate  minimal  impacts. 

ERP  No.  F-DOE-L09814-ID  Idaho 
High-Level  Waste  and  Facilities 
Disposition.  Alternatives  for  Managing 
High-Level  Waste.  Mixed  Transuranic 
Waste/Sodium  Bearing  Waste  and 
Associated  Radioactive  Wastes 
Evaluation,  Bannock,  Bingham, 
Bonneville,  Butte,  Madison.  Clark,  and 
Jefferson  Counties,  ID. 

Summary:  EPA  continues  to  have 
environmental  objections  because  the 
EIS  does  not  clearly  indicate  how  the 
separation  alternatives  meet  the 
requirments  of  DOE  Order  435.1  and 
about  the  option  of  treating  High-Level 
Waste  (HLW)  at  Hanford.  EPA  also  has 
serious  concerns  with  the  lack  of  a 
clearly  defined  preferred  alternative  in 
the  FEIS.  EPA  recommends  that  DOE 
select  a  preferred  alternative  that  does 
not  commit  to  treating  HLW  at  Hanford 
and  which  commits  to  an  early  decision 
concerning  the  closure  of  the  Calciner. 

Dated:  December  23.  2002. 

Joseph  C.  Montgomery, 

Director.  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

'KK  I>i<:  n2-:?2788  Filed  12-26-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER   FRL  -6636  2] 

Environmental  Impact  Statements 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 


564-7167  or  http://tA-H-w.t:pu.gov/ 
compliance/ nepa/.  Weekly  receipt  of 
Environmental  Impact  Statements  Filed 
December  16,  2002  Through  December 
20.  2002  Pursuant  to  40  CFR  1506.9. 
EIS  No.  020517.  FINAL  SUPPLEMENT, 
A FS.  ID.  North  Lochsa  Face 
Landscape  and  Watershed 
Assessment  Project.  Implementation, 
Clearwater  National  Forest,  Lochsa 
Ranger  District,  Idaho  County,  ID. 
Wait  Period  Ends:  February  10.  2003. 
Contact;  Lois  Foster  (208)  935-4258. 
EIS  No.  020518.  HNAL  EIS.  AFS,  KY, 
Daniel  Boone  National  Forest  Land 
Exchange  Project.  Exchanging  two 
Federal  Tracts  for  98.17  Acres  of 
Privately  Owned  Land  located  in 
Owsley  County.  Federal  Lands  to  be 
considered  are  Tract  107AB  (52.15 
acres)  located  on  Langdon  Branch  in 
Leslie  County  and  Tract  745  (39.96 
acres)  located  on  Spicer  Fork  in  Perry 
County.  KY.  Wait  Period  Ends: 
lanuarv  27.  2002.  Contact:  William  M. 
Rock (859) 745-3100. 
EIS  No.  020519,  DRAFT  EIS.  NFS.  WA. 
Fort  Vancouver  National  Historic  Site. 
General  Management  Plan. 
Development  Concept  Plans, 
Implementation.  Oregon  County,  WA, 
Comment  Period  Ends:  February  25, 
2003,  Contact:  Alan  Schmierer  (510) 
817-1441. 
EIS  No.  020520.  DRAFT  EIS.  FHW.  NY. 
Slingerlands  Bypass  Extension  (NYS 
Route  85)  (P.I.N.  1125.19)  Route  140 
(Cherry  Avenue  Extension)  to  the 
Albany  City  Line.  Reconstruction 
Town  of  Bethlehem.  Albany  County, 
NY.  Comment  Period  Ends:  February 
18.  2003,  Contact:  Robert  Arnold  (518) 
431^127. 
EIS  No.  020521,  DRAFT  EIS.  AFS.  MT. 
Management  Area  1 1  Snowmobile 
Use  Areas  on  the  Seeley  Lake  Ranger 
District.  Implementation.  Lola 
National  Forest.  Missoula  and  Powell 
Counties.  MT,  Comment  Period  Ends: 
February  11.  2003.  Contact:  Timothy 
G.  Love (406)  677-2233. 
EIS  No.  020522.  FINAL  EIS,  AFS.  CA. 
Brown  Darby  Fuel  Reduction  Project. 
Proposal  for  a  Combination  of  the 
Salvage  Harvesting  of  Trees  Killed 
and  other  Fuels  Management 
Activities,  Stanislaus  National  Forest, 
Calaveras  Ranger  District,  Calaveras 
and  Tuolumne  Counties.  CA.  Wait 
Period  Ends:  January  27.  2003. 
Contact:  Kathy  Aldrich  (209)  795- 
1381.  This  document  is  available  on 
the  Internet  at:  http:// 
www.r5.fs.fed.us/stanislaus. 
EIS  No.  020523,  FINAL  EIS,  COE,  CA, 
Middle  Creek  Flood  Damage 
Reduction  and  Ecosystem  Restoration 
Project,  Implementation,  Located 


'  •  •  A.  .  :,  li:_  h.s.iv  /u  and  Middle 
t  1.-.  K  iiiimii|i,iU»ly  northwest  of  Clear 
Lake,  Lake  County,  CA.  Wait  Period 
Ends:  January  27,  2003,  Contact:  Jerry 
Fuentes  (916)  557-6706. 

EIS  No.  020524,  DRAFT  EIS,  FHW.  MO. 
MO-17  Transportation  Improvement 
Project.  From  South  of  Route  O  to 
South  of  Howell  County  Line  Bridge 
Replacement  with  Approaches  Job  # 
J9P0440.  Texas.  Shannon  and  Howell 
Counties.  MO.  Comment  Period  Ends: 
February  18.  2003,  Contact:  Don 
Neumann  (573)  636-7104. 

EIS  No.  020525.  FINAL  EIS.  COE.  FL. 
Fort  Pierce  Shore  Protection  Project, 
Future  Dredging  of  Capron  Shoal, 
Implementation.  St.  Lucie  County,  FL, 
Wait  Period  Ends:  January  27.  2003, 
Contact:  William  Ung  (904)  232- 
2615. 

EIS  No.  020526.  FINAL  EIS.  USA.  KY. 
Blue  Grass  Army  Depot.  Destruction 
of  Chemical  Munitions.  Design, 
Construction.  Operation  and  Closure 
of  a  Facility  to  Destroy  the  Chemical 
Agent  and  Munitions,  Madison 
County.  KY,  Wait  Period  Ends: 
January  27.  2003.  Contact:  Penny 
Robitaille  (410)  436-4178. 

EIS  No.  020527.  FINAL  EIS.  NOA.  WA, 
Anadromous  Fish  Agreements  and 
Habitat  Conservation  Plans  for  the 
Wells.  Rocky  Reach,  and  Rock  Island 
Hydroelectric  Projects. 
Implementation.  Incidental  Take 
Permits.  Chelan  and  Douglas 
Counties,  WA,  Wait  Period  Ends: 
January  27,  2003,  Contact:  Ritchie 
Graves  (503)  231-6891.  This 
document  is  available  on  the  Internet 
at:  http://www.nwr.noaa.gov. 

\mend«'d  Sotic  es 

EIS  No.  020442,  DRAFT  EIS,  COE,  FL, 
Ona  Mine  Project,  Proposes  to 
Construct  and  Operate  a  Surface  Mine 
for  the  Recovery  of  Phosphate  Rock, 
in  Western  Hardee  County,  FL, 
Comment  Period  Ends:  March  03, 
2003,  Contact:  Charles  A.  Schnepel 
(813)  840-2908.  Revision  of  FR  Notice 
Published  on  11/01/2002:  CEQ 
Comment  Period  Ending  12/16/2002 
has  been  Extended  to  3/3/2003. 


../^ 


Dated:  Df«  embf  r  23,  2002. 
Joseph  C.  M(»nlj{<)m»T\ , 
Director.  NEPA  Compliance  Divjilon,  Office 
of  Federal  Activities . 
jFR  Dor.  02-32789  Filed  12-26-02;  8:45  am] 
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ENVIRONMEhTTAL  PROTECTION 
AGENCY 

[FRL-7431-5] 

Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  or  Superfund,  Section 
104<kK6);  Announcement  of  Extension 
of  Proposal  Deadlines  for  the 
Competition  for  the  2003  National 
Brownfields  Job  Training  Grants 

AGENCY:  Hnvironmenta!  Protpctinn 

action:  Notice  of  the  extension  of 
dpj)lK:ati()n  deadline  for  submissions  of 
pmpu.sdlh  for  Brownfields  Job  Training 
Grants. 

SUMMARY:  The  United  States 
Lm  iKiumental  Protection  Agency  (EPA) 
will  begin  to  accept  proposals  for  the 
National  Brownfields  lob  Training 
Grants  on  December  17,  2002  (67  FR 
242).  The  deadline  for  the  due  date  of 
proposals  has  been  extended  until 
February  14.  2003,  This  notice  refers  to 
Federal  Register  Notice  titled 
"Announcement  of  Proposal  Deadlines 
for  the  Competition  for  the  2003 
National  Brownfields  Job  Training 
Grants." 

DATES:  This  action  is  effective  as  of 
December  27,  2002.  The  application 
deadline  for  proposals  for  the  2003  job 
training  grants  has  been  extended  until 
February'  14,  2003.  All  proposals  must 
be  postmarked  by  USPS  or  delivered  to 
U.S.  EPA  Headquarters  no  later  than 
February  14,  2003,  and  a  duplicate  copy 
sent  to  the  appropriate  U.S.  EPA 
Regional  Office. 

Obtaining  Proposal  Guidelines:  The 
proposal  guidelines  are  available  via  the 
Internet:  http://www.epa.gov/ 
brownfields/.  * 

Copies  of  the  proposal  guidelines  will 
also  be  mailed  upon  request.  Requests 
should  be  made  by  calling  the  U.S.  EPA 
Call  Center  at  the  following  numbers: 
Washington.  DC  Metro  Area  at  703- 

412-9810. 
Outside  Washington,  DC  Metro  at  1- 

800-424-9346. 
TDD  for  the  Hearing  Impaired  at  1-800- 

553-7672. 

In  order  to  ensure  that  the  guidelines 
are  received  in  time  to  be  used  in  the 
preparation  of  the  proposal,  applicants 
should  request  a  copy  as  soon  as 
possible  and  in  any  event  no  later  than 
seven  (7)  working  days  before  the 
proposal  due  date.  Applicants  who 
request  copies  after  that  date  might  not 
receive  the  proposal  guidelines  in  time 
to  prepare  and  submit  a  responsive 
proposal. 


ADDRESSES:  Mailing  addresses  for  U.S. 
EPA  Regional  Offices  and  U,S,  EPA 
Headquarters  are  provided  m  the 
Proposal  Guidelines 

FOR  FURTHER  INFORMATION  CONTACT:  The 
US  EPAs  Office  of  Solid  Waste  and 
Emergency  Response.  Offit  e  of 
Brownfields  Cleanup  and 
Redp\eiopment    ;2()2,i  568-2777. 
SUPPLEMENTARY  INFORMATION:  On 
Januarv  1 1 .  2002,  President  George  W. 
Bush  signed  into  law  the  Small  Business 
Liability  Relief  and  Brownfields 
Reyitalization  Act.  This  act  amended 
the  Comprehensiye  Enyironmental 
Response.  Compensation  and  Liability 
Act  of  1980.  as  amended  (CERCLA)  to 
authorize  federal  financial  assistance  for 
brownfields  revitalization,  including 
grants  for  assessment,  cleanup,  and  job 
training.  Funding  for  the  brownfields 
job  training  grants  is  authorized  under, 
section  104(k)(6)  of  CERCLA.  42  U.S.C. 
9604(k)(6).  Eligibility  for  Brownfields 
job  training  grants  is  limited  to  "eligible 
entities"  as  defined  in  section  104(k)(l) 
of  CERCLA  and  non  profit 
organizations. 

Dated:  December  19,  2002, 
Linda  Garczynski, 

Director.  Office  of  Brownfields  Cleanup  and 
Redevelopment.  Office  of  Solid  Waste  and 
Emergency  Response. 
[FR  Dm    02-;i2772  Filed  12-26-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7431-6] 

Notice  of  National  Environmental 
Information  Exchange  Network  Grant 
Guidelines 

AGENCY:  Environmental  Protection 

Agency  (EPA), 

ACTION:  Notice  of  solicitation  for 

proposals. 

SUMMARY:  The  goal  of  the  National 
Environmental  Information  Exchange 
Grant  Program  is  to  advance  the 
National  Environmental  Information 
Exchange  Network  (Network)  by 
encouraging  State  and  Tribal 
environmental  data  integration  efforts. 
The  Network  was  created  almost  three 
vears  ago  in  an  effort  to  integrate  the 
environmental  data  management 
systems  of  the  States,  Tribes,  and  federal 
government  by  using  the  Internet  and 
creating  standardized  information 
exchange  formats.  Completion  of  this 
integrated  network  will  enable  fast  and 
timely  sharing  of  environmental 
information  from  across  the  country  and 


improve  our  abuity  lo  more  effectively 
distribute  that  information  to  the  public. 

The  Network  supports  one  of  the 
major  goals  of  the  President's 
Management  Agenda  for  E-Govemment 
by  helping  create  a  seamless,  citizen- 
centered  government.  The  Network  uses 
technologies  and  approaches  that  are 
found  in  E-commerce  and  provides  an 
alternative  to  the  historic  approaches  for 
exchanging  data  that  rely  upon  data 
being  processed  directly  to  multiple 
EPA  national  data  systems.  Ultimately, 
network  participants  will  house 
information  on  their  own  nodes  or 
portals  where  it  will  be  available  upon 
authorized  request. 

EPA  and  the  Environmental  Council 
of  the  States  have  developed  the 
Network  Implementation  Plan  and  the 
Network  Blueprint  that  further  explain 
the  goals  and  operating  principles  for 
the  Network.  The  Network 
Implementation  Plan  describes  in  detail 
the  activities  and  mechanisms  that  must 
be  developed  to  operate  and  manage  the 
Network:  the  Network  Blueprint 
document  describes  the  foundation  for 
the  Network  Implementation  Plan.  Both 
documents  can  be  accessed  at:  http:// 
wvrv^'. epa.gov/neengprg/ library/. 

The  Presidents  fiscal  year  (FY)  2003 
budget,  which  is  now  before  Congress, 
includes  $25  million  for  this  grant 
program.  Subject  to  availabilitj'  of 
appropriations  for  this  purpose,  EPA 
plans  to  select,  through  a  competitive 
process,  grant  proposals  that  will  be 
awarded  to  States,  the  District  of 
Columbia,  Trust  Territories  (referred  to 
as  States  in  the  remainder  of  this 
guidance),  and  Federally  Recognized 
Indian  Tribes  (referred  to  as  Tribes  in 
the  remainder  of  this  guidance)  for 
capacity  building  capabilities  for 
Network  participation.  Tribes  will 
receive  funds  from  a  designated  set- 
aside  pool  of  resources.  A  designated 
set-aside  of  funds  will  also  support  the 
Network  Administration  for  States  and 
Tribes.  This  notice  sets  forth  the  process 
that  will  be  used  for  selecting  proposals 
and  forms  necessary  to  prepare  a 
proposal. 

DATES:  Proposals  must  be  postmarked 
and  also  received  electronically  by  EPA 
on  or  before  February'  18,  2003. 

ADDRESSES:  Proposals  must  be 
sLiuuiitted  by  mail  or  courier  to  U.S. 
EPA  Headquarters.  Office  of  Information 
Collection.  Attn:  Lyn  Burger,  EPA  West, 
Mail  Code  2821T,  1200  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20460 
and  electronically  by  e-mail: 
neengprg@epamail.epa.gov.  This  notice 
for  request  for  proposals  is  final. 
However,  comments  and  questions  may 
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be  directed  ti»  e-mail  at 
nt^Hru^pn^'h'iximail  nnneov 

FOR  FURTHER  INFORMATION  CONTACT:  Lyn 
Burger.  U.S.  E.P.A..  Office  of 
Information  Collection,  Mail  Code 
282  IT,  1200  Pennsylvania  Avenue. 
NW.,  Washington.  DC  20460;  Phone 
(202)  566-1024:  E-mail  at 
neengprg@epamail.epa.gov  or  one  of  the 
regional  contacts  listed  in  Section  VII. 
For  additional  information,  please  visit 
the  Grant  Program  website  at  http:// 
www.epa.gov/neengprg. 

Hated:  December  20.  2002. 
Kimberly  T.  Nelson. 
Assistant  Administrator  and  Chief 
Information  Officer.  Office  of  Environmental 
Information. 

FY2()():i  \ation<»I  Kn\  iruiinu'iita! 
Intorrnatiiin  K\(  h.ini;!'  \i'lv\(irk  (.i.mt 
I'rour.irii 

Section  I.  Overview 

This  document  solicits  grant 
proposals  from  States  and  Tribes. 
Proposals  will  be  due  to  EPA  on  or 
before  February  18.  2003.  There  are  no 
matching  requirements  for  any  part  of 
the  Grant  Program. 

Only  those  States  and  Tribes  whose 
proposals  are  selected  for  funding  will 
need  to  proceed  through  the  formal 
grant  application  process.  After 
notification  by  EPA  that  the  applicant's 
proposal  has  been  selected  for  funding, 
the  successful  nominees  will  have  60 
days  to  complete  and  submit  the  formal 
grant  application.  EPA  may  ask 
successful  nominees  to  modify 
objectives,  work  plans  or  budgets  prior 
to  the  final  approval  of  the  award.  Final 
FY  2003  awards  will  be  subject  to 
availability  of  appropriations  for  this 
purpose.  Subsequent  year  funding 
beyond  FY  2003  depends  on  continued 
appropriations. 

Although  the  selections  will  be 
announced  and  awarded  at  the  national 
level.  Network  grants  will  be  managed 
by  the  respective  EPA  Regional  Office. 
The  final  scope  of  activities  to  be 
completed  and  the  duration  of  the 
projects  will  be  determined  in  pre- 
award  negotiations  between  the 
nominee  and  the  respective  EPA 
Regional  Project  Coordinator  (see 
Section  VII  for  a  listing  of  EPA  Regional 
Project  Coordinators).  The  Regional 
Project  Coordinator  will  be  available  to 
provide  additional  guidance  in 
preparing  the  application,  filling  out  the 
necessary  forms,  and  answering  any 
questions.  In  anticipation  of  this 
prtKjess.  all  applicants  should  refer  to 
the  web  site  http://www.epa.gov/ogd/ 
AppKit/. 


Section  II.  Setwork  uranl  i^omponents 

The  Network  Grant  Program  has  four 
main  parts  which  are: 

1.  Network  One  Stop 

2.  Network  Readiness 

3.  Network  Challenge 

4.  Network  Administration 

Section  III.  Guidance  for  Applicants 

This  section  describes  the  application 
process  for  each  part  of  the  Grant 
Program. 

Part  1 — describes  general 
requirements  that  apply  to  each  part  of 
the  Grant  Program. 

Part  2 — describes  the  eligibility, 
availability  and  use  of  funds  and  the 
particular  requirements  for  submitting 
proposals  for  Network  One  Stop  Grants. 

Part  3 — describes  the  eligibility, 
availability  and  use  of  funds  and  the 
particular  requirements  for  submitting 
proposals  for  Network  Readiness  Grants. 

Part  4 — describes  the  eligibility, 
availability  and  use  of  funds,  and  the 
particular  requirements  for  submitting 
proposals  for  Network  Challenge  Grants. 

Part  5 — describes  the  Network 
Administration  Grant. 

Part  1 — Contents  for  Proposals 

Federal  Form 

Application  for  Federal  Assistance 
(SF424).  the  official  form  required  for  all 
federal  grants  and  the  Budget 
Information  (SF  424A)  are  federal  forms 
that  must  be  included  with  the 
submission  of  a  federal  grant  proposal. 
The  SF424  requests  information  about 
the  grantee  and  the  proposed  project.  A 
signed  original  of  this  form  is  required 
by  EPA.  The  SF  424A  requests  budget 
information  on  the  proposed  project.  An 
electronic  copy  of  both  forms  and 
instructions  for  completing  the  forms 
can  be  obtained  at  http://www.epa.gov/ 
neengprg. 

Applicants  must  also  submit  one 
paper  copy  of  the  work  plan  as  well  as 
the  SF^24  and  SF424-A  by  mail  or 
courier  with  an  electronic  copy  of  the 
work  plan  by  e-mail  to 
neengprg@epamail.epa.gov. 

Please  Note:  Only  applicants  whose 
proposals  are  selected  by  EPA  for  funding 
will  need  to  submit  additional  federal  grant 
forms  necessary  to  process  their  award. 
Please  do  not  submit  additional  forms  other 
than  the  SF  424.  SF  424A  and  the  work  plan. 

Work  Plan 

A  work  plan  describes  your  project. 
Clearly  describe  the  goal(s}  of  the 
project  in  detail,  what  measures  are  to 
be  used  to  evaluate  the  success  of  the 
project,  and  the  plan  for  reporting 
results  based  on  those  measures. 


Page  Limits 

Work  Plans  for  Network  CJne  Stop 
Grants  should  be  no  more  than  15-20 
pages  in  length  W.  tk  rim-  Ti  \".  twork 
Readiness  Grants  st),Mii,i  \n-  n.^  iiinie 
than  5-10  pages  in  length.  Work  Plans 
for  Netuurk  rh.i!!pni:f'  flrant  shiuild  be 
no  mori'  ih.m  in    \'t  ['.i'^f-.  in  ii'iiuMi 

Applicants  should  ensun-  that  they 
adequately  describe  the  project  they 
plan  to  undertake  within  the  page 
limitation.   "One  page"  refers  to  one  side 
of  a  single-spaced  typed  page.  The  pages 
must  be  letter  sized  (8'/2  xll  inches), 
with  margins  at  least  one-half  inch  wide 
and  with  normal  type  size  (11  or  12 
font). 

Confidential  Information 

Applicants  should  i  learly  mark 
information  in  thtnr  grant  proposals  that 
they  consider  to  be  confidential.  EPA 
will  make  final  rnnfirlrntiality  decisions 
in  accordaiK  <■  u  itti  4n  (  FR  2,  Subpart 
B. 

Submission  of  Multiple  Grant  Proposals 

States  or  Tribes  submitting  Network 
One  Stop,  Network  Readiness  and/or 
Network  Challenge  applications  may 
submit  applications  at  the  same  time. 

Lead  Agency 

Eligible  entities  (States  and  Tribes) 
should  designate  a  single  lead  agency 
[e.g.,  an  agency  with  responsibility  for 
environmental  regulation  or 
management,  natural  resources,  health, 
agriculture,  etc.)  to  submit  the  proposal 
to  EPA.  Ideally,  a  proposal  would 
describe  the  data  integration  efforts  and 
coordination  that  has  and  will  take 
place  among  various  agencies  of  the 
State  or  Tribe.  EPA  strongly  encourages 
State  Environmental,  Health,  and 
Natural  Resource  Agencies  to  coordinate 
internally  and  submit  proposals  for 
funding.  Ideally,  one  of  these  agencies 
would  take  the  lead  for  submitting  the 
Network  proposal,  but  clearly 
demonstrate  in  the  work  plan  that 
coordination  has  taken  place  among  the 
internal  agencies  of  the  State. 

That  single  lead  agency  will  have 
overall  responsibility  for  developing  the 
grant  proposal,  submitting  the  grant 
application,  and  managing  grant  funds 
from  one  grant  cycle  to  the  next.  The 
lead  agency  may  award  sub-grants, 
contracts,  and  establish  intra- 
governmental  agreements  as  necessary 
to  implement  their  work  plan. 

Quality  Assurance  Plan  IQAP) 

If  an  approved  QAP  currently  exists 
for  data  flows  being  proposed  with  the 
application,  a  copy  of  the  plan  should 
be  referenced  in  the  proposal.  It  is  not 
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riBCHS.sarv  to  submit  a  copy  of  the  plan 
with  the  proposal 

Proposed  projects  that  will  collect, 
manage,  and  analvzp/access 
environmental  data  will  be  subject  to 
(|uality  assurance  and  peer  review 
requirements.  Environmental  Data  are 
anv  measurements  or  information  that 
describe  environmenta]  processes, 
location,  or  condition,  ecological  or 
health  effects  and  consequences;  or  the 
performance  of  environmental 
tt^c  hnolugv   Environmental  data  also 
UK  lude  information  collected  directly 
from  measurements,  produced  from 
models,  and  obtained  from  other 
sources  such  as  data  bases  or  published 
literature. 

Applicants  should  allow  sufficient 
time  and  resources  for  completing  their 
QAI'   Before  federal  funds  will  be 
released,  applicants  should  work  with 
the  respective  Regional  Project  Officer 
as  well  as  the  Regional  Quality 
Assurance  Manager  to  develop  and 
implement  a  QAP  that  is  acceptable  to 
all  parties.  Additional  guidance,  as  well 
as  a  listing  of  the  Regional  Quality 
Assuranc  e  Managers,  can  be  found  at 
http://\\-ww.epa.gov/qua]it\'. 

Where  necessarv,  recipients  may  use 
the  template  developed  for  technology 
grants.  A  copy  of  this  template  can  be 
found  at  the  Network  Grants  web  site 
www.epa.gov/neengprg.  Regulations 
pertaining  to  quality  assurance/quality 
control  requirements  can  also  be  found 
in  40  CFR  30.54  and  31.45. 

Funding  Vehicle  Preference 

The  grant  proposal  should  indicate 
whether  the  applicant  prefers  receiving 
grant  funds  as  part  of  an  existing 
Performance  Partnership  Grant  or  as  a 
separate  grant. 

Part  2 — Network  One  Stop  Grants 

Eligibility  and  Availability  of  Funds 

All  States  and  Tribes  that  have  not 
previously  received  a  One  Stop  Grant 
may  apply  for  a  One  Stop  Grant.  States 
are  eligible  to  receive  a  maximum  of 
$500,000.  Tribes  are  eligible  to  receive 
a  maximum  of  $100,000  from  the  Tribal 
set-aside  funds.  Fiscal  Year  2003  will  be 
the  last  year  for  One  Stop  Grant  Funds 
availability  to  States  and  Tribes  as  the 
EPA  commitment  to  continue  the  One 
Stop  Reporting  Program  through  Fiscal 
Year  2003  will  be  met  and  completed. 

Note:  A  Stale  or  Tribe  that  received 
funding  for  a  Network  Readiness  Grant  in  FY 
2002  but  has  not  previously  been  awarded  a 
Network  One  Stop  Grant  will  be  eligible  to 
apply  for  a  Network  One  Stop  Grant  and  a 
Network  Readiness  Grant  in  FY  2003. 
However,  a  State  or  Tribe  may  only  receive 
funding  in  one  category. 


Use  of  Funds 

These  grants  are  intended  for  the 
purpose  of  continuing  EPA's 
commitment  to  offer  funding  under  the 
One  Stop  Reporting  Partnership 
Program  through  2003.  These  grant 
funds  are  intended  to  support  the 
broader  goals  of  the  One  Stop  program 
which  are  to  ( 1 )  reduce  the  reporting 
burden  on  industry .  States,  and  local 
governments;  (2)  foster  multimedia  (air, 
water,  waste)  and  geographic 
approaches  to  problem  solving;  and  (3) 
provide  the  public  with  meaningful, 
real-time  access  to  environmental  data 

Particular  Requirements 

To  receive  a  grant,  each  State/Tribe 
must  submit  a  15-20  page  proposal.  The 
proposal  should  address  State/Tribal 
plans  and  activities  that  demonstrate  the 
following: 

(1)  Senior  State/Tribal  Leadership 
(Deputy  Commissioner,  Commissioner, 
Chief  Information  Officer,  Governor, 
and  Tribal  equivalent)  willingness  to 
establish  clear  accountability  for 
environmental  reporting  reforms  and  to 
parlicipalp  with  EP.'^  and  other 
participants  in  documenting  and 
communicating  the  results  of  the  grant. 

(2)  A  commitment  to  accomplishing 
burden  reduction,  data  integration,  and 
public  access,  as  indicated  by  the  level 
of  investment  in  and  capacity  for 
environmental  data  management. 

(3)  Readiness  for  full-scale 
implementation  of  programs  to  work 
toward  the  following  established 
objectives,  as  indicated  by 
accomplishments  and  planned 
activities. 

Integrating  State/Tribal/EPA  data 
management— EPA  will  give  special 
attention  to  proposals  that  address  the 
State  or  Tribe  capacity  and  readiness  to 
implement  the  cornerstone  of 
integrating  environmental  data,  the 
facility  identifier.  This  approach  is 
compatible  with  EPA's  Facility 
Identification  data  standard,  which  was 
finalized  in  November  2000,  Integration 
of  environmental  data  at  the  facility 
level  is  the  primary  thrust  of  the  Facility 
Identification  Template  for  States 
(FITS2)  dated  February  2000  and 
sponsored  by  ECOS  and  the  EPA 
( H'WH'. sso.org/ecos/projects). 

Capitalizing  on  burden  reduction 
opportunities — The  measures  that  EPA 
is  adopting  to  reduce  reporting  burden 
tvpicallv  require  State  action  to  actually 
achieve  the  reductions.  States/Tribes  are 
not  required  to  immediately  and 
unconditionally  implement  these 
policies  as  a  condition  for  receiving  a 
grant;  however,  States/Tribes  are 
expected  to  demonstrate  a  credible 


effort  to  adopt  these  or  other  measures 
for  reducing  reporting  burden  as  part  of 
their  overall  reforms. 

Employing  an  inclusiw  stakeholder 
process  to  design  and  implement 
reporting  and  data  management 
reforms — EPA  will  not  specify  the  form 
of  the  stakeholder  process  or  specify 
requirements  for  representation. 
However,  it  is  expected  that  States/ 
Tribes  will  devise  ways  to  ensure  that 
local  government,  industry, 
enviroiunental  and  other  public  interest 
groups,  and  the  general  public  have  an 
opportunity  to  participate  in 
environmental  reporting  reforms. 

Enhancing  electronic  reporting — The 
efforts  that  will  take  place  towards  a 
long  term  goal  of  achieving  universal 
access  to  electronic  reporting  for  the 
regulated  community. 

Enhancing  public  access  to 
environmental  performance  data — 
Identify  data  from  what  sources,  data 
about  regulator  performance,  and  data 
on  environmental  status  and  trends. 

Network  Transition — Indicate  the 
intent  of  adopting  and  adapting  longer 
term  efforts  to  participate  on  the 
Network. 

A  State  or  Tribe  grant  proposal  must 
also  specify  a  commitment  to  produce 
the  major  deliverable  of  the  grant  which 
is  a  comprehensive  three  to  five-year 
plan  to  reform  environmental  reporting 
and  data  management.  In  the  past,  the 
plan  has  been  referred  to  as  a  120-Day 
Plan,  since  each  state  awarded  a  grant 
was  required  to  submit  the  plan  120 
days  following  their  baseline  visit. 

The  baseline  visit  was  an  on-site  visit 
by  EPA's  information  technology 
experts  (staff  and  consultants)  that  gave 
the  State's  leadership  a  snapshot  of  their 
agency's  information  opportunities  and 
challenges,  EPA  will  continue  to  offer 
this  assistance  to  each  State/Tribe 
awarded  a  One  Stop  grant,  EPA  agrees 
to  participate  with  the  State/Tribe  in 
developing  this  plan  by  ensuring  the 
availability  of  key  Agency  staff  and 
managers,  by  providing  expert  technical 
support  including  contractor  assistance 
if  required,  and  by  giving  prompt 
attention  to  State/Tribal  requests  for 
policy  clarifications  and  decisions. 

The  State/Tribe  may  begin 
implementation  of  its  work  program  and 
expend  funds  received  through  this 
grant  during  the  period  in  which  this 
plan  is  being  developed. 

The  plan  should  include: 

a.  A  statement  of  State/Tribe  goals 
and  objectives  for  environmental 
reporting  and  data  management  for  a 
three-to-five  year  period; 

b,  A  description  of  major  outputs  over 
the  term  of  the  program  plan,  projected 
dates  for  each  major  output,  and 
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assigamont  ul  respunsibiiity  tur  each 
project  output: 

c.  A  list  of  key  program  participants 
and  a  description  of  their  roles; 

d.  An  approach  for  tracking  program 
progress  and  measuring  success  during 
the  described  period  in  the  plan. 

Criteria  and  Selecting  Proposals 

The  Network  One  Stop  grants  are 
intended  to  stimulate  a  partnership  with 
applicants  who  have  decided  to 
undertake  a  comprehensive  re- 
engineering  of  their  information 
management  process  in  order  to  reduce 
the  burden  of  environmental  reporting 
on  the  regulated  community,  integrate 
agency  data  and  data  management 
processes  across  program  and 
organizational  lines,  and  improve  public 
access  to  environmental  information. 

EPA  will  focus  on:  (1)  The  applicant's 
commitment  to  accomplishing  the  above 
goals  as  indicated  by  their  level  of 
investment  in  and  capacity  for 
environmental  data  management;  (2)  the 
applicant's  readiness  for  full-scale 
implementation  of  programs  to 
accomplish  the  above  goals  over  the 
long  term,  specifically  including 
standards  for  identifying  and  locating 
regulated  facilities  across  all  programs: 
(3)  the  applicant's  commitment  to 
produce  a  comprehensive  three  to  five- 
year  plan  to  reform  environmental 
reporting  and  data  management  which 
clearly  identifies  the  intent  to  adapt 
longer  term  efforts  toward  participation 
on  the  Network;  and  (4)  Senior 
Leadership  commitment. 

EPA's  Office  of  Environmental 
Information  (OEI)  will  form  a  proposal 
review  panel  consisting  of 
representatives  from  OEI,  EPA's 
American  Indian  Environmental  Office 
(AIEO).  and  EPA's  Regional  Offices.  The 
panel  members  will  separately  review 
and  then  discuss  each  proposal.  OEI 
will  make  final  selections  based  on 
panel  recommendations  and  feedback 
on  project  proposals  from  Regional 
Project  Coordinators.  EPA  Headquarters 
will  award  and  Regional  Program 
Offices  will  manage  these  grants. 

Part  3 — Network  Readiness  Grants 

Eligibility  and  Availability  of  Funds 

All  States  and  Tribes  may  apply  for  a 
Network  Readiness  Grant.  States  are 
eligible  to  receive  a  maximum  of 
$400,000  for  a  grant.  Tribes  are  eligible 
to  receive  a  maximum  of  $100,000  for  a 
grant  from  the  Tribal  set-aside  funds. 
States  or  Tribes  awarded  a  Readiness 
grant  in  FY  2002  may  submit  a 
Readiness  Grant  proposal  for  FY  2003. 
However,  the  new  work  plan  must 
clearly  identify  how  the  work  will  relate 


to  and  build  upon  work  planned  or 
accomplished  for  FY  2002.  Applicants 
must  clecirly  define  how  the  FY  2003 
Readiness  project  complements  the  FY 
2002  Readiness  project  and  how  both 
efforts  collectively  will  advance  the 
applicant's  participation  in  the 
Network. 

Use  of  Funds  ^ 

These  grants  are  intended  to  assist 
States  and  Tribes  to  build  upon  their 
priority  internal  information  technology 
investments  while  constructing  initial 
linkages  to  the  Network.  These  grants 
must  be  used  for  work  that  advances  the 
quality  and  availability  of 
environmental  data,  and  that  produces  a 
material  advancement  in  one  or  more  of 
the  Networks  components  (Trading 
Partner  Agreements.  Data  Standards, 
Data  Exchange  Templates,  technical 
infrastructure,  etc.).  Each  applicant  will 
provide  a  work  plan  that  addresses  their 
commitment  to  participate  on  the 
Network  and  the  actual  development  of 
a  node  or  portal  on  the  Network. 

Particular  Requirements 

An  applicant  must  produce  a 
comprehensive  three-year  transition 
plan  that  addresses  critical  steps  and 
milestones  that  will  demonstrate  their 
commitment  to  participate  on  the 
Network.  Ideally,  the  State/Tribe 
transition  plan  should  align  with  EPA's 
Central  Data  Exchange  (CDX)  data  flow 
priorities  and  would  demonstrate  how 
the  Network  data  standards,  which  have 
been  developed  by  the  Environmental 
Data  Standards  Council  (EDSC),  will  be 
implemented.  While  States  and  Tribes 
are  not  restricted  to  proposed  CDX  data 
flows,  they  are  strongly  encouraged  to 
align  their  proposals  with  EPA's  CDX 
data  flow  priority  listing.  Similarly, 
States  and  Tribes  are  not  required  to 
develop  and  implement  the  EDSC 
approved  standards  but  are  strongly 
encouraged  to  address  current  or  future 
plans  for  adopting  and  implementing 
the  EDSC  approved  data  standards. 

For  the  most  current  information  on 
CDX  flow  priorities  and  status,  please 
refer  to  the  CDX  web  site  at 
www.epa.gov/cdx/priority  The  EDSC 
has  approved  the  following  data 
standards;  facility  identification, 
chemical  identification,  biological 
taxonomy,  date,  latitude/longitude, 
classification  of  business 
establishments,  permitting, 
enforcement/compliance,  tribal 
identifiers,  and  water  quality 
monitoring.  See  http://www.epa.gov/ 
edsc/datastandards.html  for  more 
details. 

The  transition  plan  must  precisely 
describe  and  clearly  identify  which  core 


capacity  building  functions,  based  on 
the  list  below,  the  applicant  plans  to 
undertake  and  complete. 

(1)  Establish  an  official  information 
source  and  steward.  The  establishment 
will  enhance  the  capacity  to  identify 
and  manage  an  official,  high  quality 
data  source  {e.g.,  at  least  one  source  of 
data  in  a  mature  stage  of  production  that 
is  used  for  agency  business,  reconciled 
data  across  multiple  sources  using 
supported  keys/linkages,  and/or  at  least 
one  source  of  data  that  would  likely  be 
used  within  the  Network). 

(2)  Develop  technical  infrastructure 
for  Internet  node  operation  that  will 
enhance  the  technical  infrastructure  and 
capabilities  needed  to  support  node 
operation  {e.g.,  web  server  hardware  in 
production,  management  of  a  relational 
database,  IT  personnel  available  to 
develop,  establish,  and  support  State 
node  projects). 

(3)  Connection  of  information 
resources  to  the  node  which  will  extend 
the  range  of  data  sharing,  data  access, 
data  integration  and  decision  tools  to 
partners  on  the  Network  and/or 
stakeholders  in  need  of  access  to  the 
information  resources. 

(4)  Node  implementation  which  will 
establish  the  agency's  single 
management  point  for  providing  its 
information  to  the  Network 

(5)  Node/TPA  Management  which 
will  enhance  the  overall  management 
capacity  to  be  a  participant  on  the 
Network,  to  execute  data  exchanges,  to 
establish  Trading  Partner  Agreements, 
to  manage  and  operate  on  the  Network 
with  adequate  and  appropriate  security 
protocols,  and/or  to  conduct  strategic 
information  and  architecture  planning. 

Eligible  activities,  which  support  one 
or  more  of  the  above  listed  functions, 
could  be,  but  are  not  necessarily  limited 
to: 

Management  Capabilities — 
consultation  services,  technical 
architecture  planning  and 
implementation  support  activities  that 
promote  Network  participation.  These 
services  include:  development  and 
implementation  of  EPA  adopted  data 
standards,  trading  partner  agreements, 
data  format  design  templates  and 
schemas,  strategic  planning,  technical 
architecture  planning,  and 
implementation  support  activities  that 
promote  Network  participation. 

Technical  Infrastructure  Capacity — 
servers,  processors,  storage  devices  emd 
storage  media,  telecommunications 
products  and  services,  computer 
peripherals,  and  other  capital 
expenditure  items  necessary  to  assist  in 
the  building  of  or  acquiring  the 
necessary  technical  architecture  or 
infrastructure  to  be  part  of  and  a 


Federal  Register  /  Vol.  67,  No.  249 /Friday.  December  27.  2002/Notices 


79087 


participant  on  the  Notwork.  This 
includes  Internet  services  that  assist  an 
organization  to  participate  on  the 
Network,  security  products  and  sen'ices 
necessary  to  safeguard  data  access  on 
the  Internet  and  Network. 

Systems  Development — consultdnl 
services,  software  design,  development, 
operations  or  evaluation  services  for 
database  management:  services  for 
application  development  and 
operations:  product  purchases  or 
development  services:  and  activities 
thdt  assist  in  providins  the  (  apability  to 
format,  store,  transform,  transmit. 
manipulate,  reconcile  and/or  improve 
the  qiiaiitv  of  data  that  might  be 
available  to  the  .\et\vork.  These 
services,  products,  and  development 
activities  can  include  functions  that 
support  the  following:  central  data 
exrhange  services,  database 
management  systems,  data  registries, 
data  integration  systems  and 
applications,  data  access  activities,  and 
applications  that  support  the  Network 

Geospatial  Development— Geographic 
hifurraation  System  (CISJ  consultation 
services,  infrastructure  development, 
geospatial  data  at  quisition.  lorationa! 
data  improvement,  planning,  (iata 
acquisition,  and  database  dexelopment 
that  would  enhance  the  ability  to 
integrate  and  use  geospatial  information 
for  environmental  decision-making  and 
ior  public  access.  Activities  can  inc  lude, 
but  are  not  limited  to,  functions  that 
would  improve  locational  coordinates 
for  facilities  in  the  Facility  Registry 
System  (FRS);  documenting  the 
improvements  and  uploading  locationai 
data  and  metadata  through  a  State  or 
FPA  portal;  and  improving  locational 
data  for  other  point  locations  {i.e..  in 
addition  to  FRS  facilities),  areas,  or 
boundaries  needed  to  carry  out  EPA, 
State.  Tribal,  and/or  local 
environmental  programs  in  accordance 
with  EPA's  latitude/longitude  data 
standards  and  Federal  Geographic  Data 
Committee  (FGDC)  standards, 
.Additional  activities  might  include 
developing,  improving  or  contributing 
to  efforts  for  collection  of  high  quality 
locational  data  and  metadata  for  specific 
environmental  program  areas  such  as 
water,  air,  waste,  toxics,  pesticides  and 
enforcement  for  use  by  EPA,  States, 
Tribes,  local,  and  other  federal  agencies. 

Criteria  and  Selecting  Proposals 

EPA  will  evaluate  work  plans  on  how 
they  best  address  critical  steps  and 
milestones  that  will  be  taken  over  the 
next  three  years  that  demonstrate 
commitment  for  participation  on  the 
Network.  Work  plans  should  address 
the  purpose  of  the  project  and  how  it 
will  demonstrate  a  commitment  to 


participate  on  the  Network  by  one  of  the 
following  activities;  (1)  Establish  an 
official  information  source  and  steward; 
(2)  Develop  technical  infrastructure  for 
Internet  node  operation:  (3)  Connection 
of  information  resources  to  a  node:  (4) 
Node  implementation  for  providing 
information  to  the  Network:  (5)  Node/ 
Trading  Partner  Agreement  and 
management. 

OEI  will  form  a  proposal  review  panel 
consisting  of  representatives  from  OEI, 
AEIO.and  EP.A  s  Regujnal  Offices.  The 
panel  members  will  separately  review 
and  then  discuss  each  proposal.  OEI 
will  make  final  selections  based  on 
panel  recommendations  and  feedback 
on  project  proposals  from  Regional 
Offices,  EPA  Headquarters  will  award 
and  Regional  Program  Offices  will 
manage  these  grants. 

Fart  4 — Network  Challenge  Grants 

Eligibility  and  Availability  of  Funds 

All  States  and  Tribes  may  apply  for 
Challenge  Grants.  States  are  efigible  to 
receive  a  maximum  of  Si. 000, 000  for  a 
grant  Tribes  are  eligible  to  receive  a 
maximum  grant  of  $300,000  from  the 
Tribal  set-aside  funds. 

Use  of  Funds 

Challenge  grants  will  support  single 
State/Tribe  or  multi-State/Tribe 
collaborative  efforts  to  advance  the 
Network's  development  and 
implementation  and  create  benefits  for 
multiple  States/Tribes,  Examples  of 
collaborative  efforts  in  the  past  include 
the  Michigan  Technology  Assessment 
and  e-DMR  XML  Pilot  and  Data 
Exchange  pro)ect;  the  Pacific  Northwest 
Water  Quality  Data  Exchange  efforts 
between  Oregon,  Alaska,  Idaho,  and 
Washington  State;  and  the  Multi-Tribe 
(Confederated  Tribes  of  the  Umatilla, 
the  Yakima  Nation,  and  the  Nez  Perce 
Tribe)  collaborative  project  for  Air 
Quality  Analysis  in  the  Columbia  River 
Gorge,  A  narrative  description  of  these 
projects  and  other  Challenge  Grants 
funded  in  FY  2002  can  be  found  at 
bttp://i\'Vi'w. epa.gov/neengprg. 
Challenge  Grant  applicants  should 
review  this  listing  to  ensure  that  they  do 
not  propose  a  similar  project  but  build 
upon  the  efforts  that  are  currently 
funded  through  the  Challenge  Grants. 

Another  example  of  a  collaborative 
effort  could  be  a  multi-State  and/or 
multi-Tribe  group  that  has  demonstrated 
success  in  data  integration.  This  group 
would  offer  to  provide  active,  structured 
technical  assistance  to  other  States  and/ 
or  Tribes  that  are  beginning  their  efforts 
for  data  integration.  The  multi-State 
and/or  multi-Tribe  group  would  help 
the  less  advanced  States  and/or  Tribes 


to  develop,  implement  and  maintain 
their  information  technology/ 
information  management  program  and 
capabilities,  which  would  then  place 
them  in  a  position  to  become  an  active 
participant  in  the  Network, 

Particular  Requirements 

An  applicant  must  produce  a 
comprehensive  proposal  that  addresses 
the  following: 

(1)  Critical  steps  and  milestones  for 
the  project  that  will  be  undertaken  and 
demonstrate  commitment  to  actual 
development  of  the  project.  The  project 
may  be  media-specific  or  multi-media  in 
nature, 

(2)  Explanation  of  why  the  proposed 
project  would  benefit  the  Network  and 
data  integration.  Explain  the  potential 
for  other  States/Tribes  to  collaborate 
and  learn  from  the  success  of  the  project 
and  the  broad  applicability  for 
participation  in  the  Network. 

(3)  Clear  definition  of  project  goals 
and  measures.  Clearly  describe  the 
goal(s)  of  the  project,  describe  in  detail 
the  measures  used  to  evaluate  the 
success  of  the  project,  and  the  plan  for 
reporting  results  based  on  the  measures. 
The  goal(s)  should  be  stated  in  terms  of 
the  State/Tribe  efforts,  and  the  measures 
should  emphasize  results  and  outcomes 
to  be  achieved,  not  just  activities  or 
outputs  produced. 

(4)  Clear  and  detailed  description  of 
the  strategy.  Clearly  describe  the 
strategy  and  how  it  will  address  the 
project  identified.  The  strategy  should 
demonstrate  innovative  and  creative 
solutions  to  Network  exchanges  and 
should  specify  the  tools  or  actions  to  be 
used,  the  schedule  for  implementing  the 
project,  the  agencies/entities  involved  in 
implementing  the  strategies  and  their 
respective  roles,  and  other  resources 
leveraged  to  address  the  problem. 

Criteria  and  Selecting  Proposals 

EPA  will  evaluate  proposals  on  their 
feasibility,  and  on  their  potential  to 
make  a  contribution  to  nationwide 
Network  capacity.  The  proposals  should 
clearly  address  how  the  project  would 
(1)  advance  the  functionality  af  the 
Network  through  the  immediate  flow  of 
higher  quality  environmental  data:  (2) 
create  a  model  that  would  be  easily 
implemented,  have  broad  applicability, 
and  would  be  readily  transferable  to  a 
wide  group  of  Network  participants;  (3) 
achieve  a  reduction  in  reporting  and 
accessing  burden;  (4)  provide  increased 
public  access  to  environmental  data: 
and  (5)  involve  collaboration  throughout 
the  project, 

OEI  will  form  a  proposal  review  panel 
consisting  of  representatives  from  OEI, 
AIEO,  EPAs  Regional  Offices  and 
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techmilugv  exptjrts  llederal  slalt  and/ur 
consultants).  EPA  will  make  final 
selections  based  on  panel 
recommendations  and  feedback  on 
project  proposals.  EPA  Headquarters 
will  award  and  Regional  Program 
Offices  will  manage  these  grants. 

Part  5 — Network  Administration  Grants 

Network  Administration  Funds  will 
be  set  aside  in  the  amount  of  $1.5 
million. 

Section  IV.  Awarding  of  Grants 

States  and  Tribes  that  are  selected  to 
receive  both  a  Network  One  Stop  or 
Network  Readiness  Grant  and  a  Network 
Challenge  grant  may  receive  the 
combined  grant  funds  in  a  single  award. 
However,  if  a  State  or  Tribe  elects  to 
receive  the  combined  grant  funds  in  a 
single  award,  it  will  have  to  wait  until 
the  Network  Challenge  grant  selections 
are  made  to  be  awarded  funds.  EPA  will 
award  funds  to  those  States  and  Tribes 
that  only  apply  for  the  Network  One 
Stop  or  Network  Readiness  Grants  after 
final  selections  are  made. 

Funds  that  States  or  Tribes  do  not 
apply  for.  or  ultimately  qualify  for. 
under  the  Network  One  Stop  Grant  or 
the  Network  Challenge  Grant,  will  be 
made  available  through  the  Network 
Readiness  Grants.  EPA  reserves  the  right 
to  reject  any  application  or  proposal. 
For  questions  concerning  grant  award 
decisions  please  refer  to  the  contact 
information  in  Section  VII. 

Section  V.  Post  Award  Requirements 

Grant  recipients  must  submit  a  copy 
of  the  semiannual  program  report  to  the 
regional  grant  manager  and  the 
headquarters  contact.  At  a  minimum, 
program  reports  will  include: 

— An  update  on  the  schedule  and  status 
of  the  implementation  of  the  project, 
including  any  implementation 
problems  encountered  and 
suggestions  to  overcome  them; 

— An  explanation  of  expenditures  to 
date,  and  unless  the  grant  is  included 
in  the  PPG  (40  CFR  Part  35.530(b)  and 
40  CFR  Part  35.130(b)).  expenditures 
linked  to  project  results;  and 

— An  assessment  of  progress  in  meeting 
project  goals,  including  output  and 
outcome  measures  when  available. 

Section  VI.  Authority  &■  Applicable 
Regulations 

—Subject  to  Availability:  FY  2003  VA- 
HUD  and  Independent  Agencies 
Appropriations  Bill 

— ("atalog  of  Federal  Domestic 
Assistance:  66.608 

— Delegation  of  Authority:  1-47 


—40  CFR  Part  31  and  40  CFR  Part  35. 
Subpart  A  and  Subpart  B  apply  to  this 
grant  program. 

Section  VII.  Points  of  Contact 

Headquarters  Contact — Lyn  Burger. 
Office  of  Environmental  Information. 
Washington.  DC.  20460.  Phone.  202- 
566-1024.  FAX.  202-566-1624.  E-mail. 
neengprg@epamail.epa.gov. 

Regional  Contacts 

EPA  Region  I 
Mike  MacDougall.  US  EPA  Regidn  1. 

1  Congress  Street.  Suite  1100  (RSP). 

Boston.  MA  02114.  (617)  918-1941. 

macdougall.mike@epa.gov. 
EPA  Region  II 
Robert  Simpson.  US  EPA  Region  11. 

290  Broadway.  New  York.  NY 

10007-1866. (212)  637-3335. 

simpson.robert@epa.gov. 
EPA  Region  III 
Joseph  Kunz.  US  EPA  Region  III,  1650 

Arch  Street.  Philadelphia,  PA 

19103. (215)  814-2116. (215)  814- 

5251  Fax.  kunz.joseph@epa.gov. 
EPA  Region  IV 
Richard  Nawyn.  US  EPA  Region  IV. 

61  Forsyth  Street.  Atlanta,  GA 

30303.  (404)  562-8320. 

nawyn .  richard@epa  .gov. 
EPA  Region  V 

Noel  Kohl.  US  EPA  Region  V. 

Resource  Management  Division,  77 

W.  Jackson  Boulevard.  Chicago.  IL 

60604,  (312)  886-6224. 

kohl.noel@epa.gov. 
EPA  Region  VI 

Dorian  Reines,  US  EPA  Region  VI. 

1445  Ross  Ave..  US  EPA  Region  X, 

1200  6th  Avenue  (EMl-095). 

Seattle,  WA  98101,  (206)  553-1761. 

hill.bumey@epa.gov. 
Web  Site  information — http:// 

www.epa.gov/neengprg. 

|FR  Doc.  02-32773  Filed  12-26-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-7431-7] 


Environmental  Laboratory  Advisory 
Board  (ELAB)  Meeting  Date,  and 
Agenda. 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  teleconference 

meeting. 

summary:  The  Environmental  Protection 
Agency's  Environmental  Laboratory 
Advisory  Board  (ELAB)  will  have  a 
teleconference  meeting  on  Wednesday. 
January  22.  2003.  at  11  a.m.  EST  to 
discuss  the  ideas,  comments,  and 


suggestions  presented  at  the  November 
21.  2002,  ELAB  Meeting  and  Open 
Forum.  Items  to  be  discussed  include: 
(1)  Opinions  and  comments  made  at  the 
New  Mexico  ELAB  meetings,  (2) 
restructuring  of  the  National 
Environmental  Laboratory  Accreditation 
Conference  (NELAC).  (3)  ELAB  budget 
and  expenses,  (4)  discussion  on  future 
ELAB  recommendations  to  EPA,  and  (5) 
recommendations  for  increasing  the 
number  of  States  that  are  Accrediting 
Authorities.  ELAB  is  soliciting  input 
from  the  public  on  these  and  other 
issues  related  to  the  National 
Environmental  Laboratory  Accreditation 
Program  (NELAP)  and  the  NELAC 
standards.  Written  comments  on  NELAP 
laboratory  accreditation  and  the  NELAC 
standards  are  encouraged  and  should  be 
sent  to  Mr.  Edward  Kantor.  DFO,  U.S. 
EPA,  PO  Box  93478,  Us  Vegas,  NV 
89193-3478, or  faxed  to (702) 798-2261. 
or  e-mailed  to  kantor.edward@epa.gov. 
Members  of  the  public  are  invited  to 
listen  to  the  teleconference  calls  and. 
time  permitting,  will  be  allowed  to 
comment  on  issues  discussed  during 
this  and  previous  ELAB  meetings.  Those 
persons  interested  in  attt  ndinc  should 
call  Edward  Kantor  at  7()j     'm   2690  to 
obtain  teleconference  information.  The 
number  of  lines  are  limited  and  will  be 
distributed  on  a  first  come,  first  served 
basis.  Preference  will  be  given  to  a 
group  wishing  to  attend  over  a  request 
from  an  individual. 

Dated:  De<:ember  20.  2002. 
John  G.  Lyon, 

Director.  Environmental  Sciences  Division. 
National  Environmental  Research  Laboratory. 
(FR  Do(    n2--\?774  Filed  12-26-02;  8:45  am) 

BILLING  CODE   bSf*  '>^,  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


(FRL-7431-81 

Meeting  of  the  Mobile  Sources 
Technical  Review  Subcommittee 


agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
\  iv;.  .i\  (  ommittee  Act.  Public  Act. 
Pub.  L.  92-463.  notice  is  hereby  given 
that  the  Mobile  Sources  Technical 
Review  Subcommittee  will  meet  in 
February  2003.  This  is  an  open  meeting. 
The  meeting  will  include  presentations 
from  EPA  and  other  outside 
organizations.  The  preliminary  agenda 
for  this  meeting  will  be  available  on  the 
Subcommittee's  web  site  in  January. 
Draft  minutes  from  the  previous 
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meetings  are  available  on  the 
Subcommittee's  Web  site  now  at: 
h  tip .// vwwv'.  epa.  gov  I  air  lea  aaci 
mobile  sources. html. 

DATES:  Wednesday.  Februar\  12.  2003 
from  9  am.  to  3:30  pm.  Registration 
begins  at  8:30  am. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Kddi.s.soii  Hotel  (31d  Town 
Alexandria.  901  N  Fairfax  St. 
.\h\andria.  VA  22314:  (703)  683-6000. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
techniiUi  injornuition:  Mr.  Barry 
Garelick,  Technical  Staff  Contact, 
Transportation  and  Regional  Programs 
Division.  MC:  6406J.  U.S.  EPA,  1200 
Pennsylvania  Ave.,  NW.,  Washington 
DC  20460,  Ph:  (202)  564-W2R   FAX 
(202)  565-2085.  e-mail; 
garelick.barry@epa.gov. 

For  logistical  and  administrative 
information:  Ms.  Kim  Derksen,  FACA 
Management  Officer,  U.S.  EPA,  2000 
Traverwood  Drive,  Ann  Arbor, 
Michigan.  Ph:  734-214-4272;  FAX  7J4- 
214-4906,  e-mail: 
derksen.kimberly@epa.gov. 

Background  on  the  work  of  the 
Subcommittee  is  available  at:  http:// 
transaq.ce.gatech.edu/epatac. 

For  more  current  information:  http:// 
epa.gov/air/caaac/mobile_sources.html 

Individuals  or  organizations  wishing 
to  provide  comments  to  the 
Subcommittee  should  submit  them  to 
Mr.  Garelick  at  the  address  above  by 
January  30,  2003.  The  Mobile  Sources 
Technical  Review  Subcommittee 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements. 

SUPPLEMENTARY  INFORMATION:  During 

this  meeting,  the  Subcommittee  may 
also  hear  progress  reports  from  some  of 
its  workgroups  as  well  as  updates  and 
announcements  on  activities  of  general 
interest  to  attendees. 

Dated:  December  20,  2002. 
Margo  T.  Oge, 

Director,  Office  of  Transportation  and  Air 
Quality. 
[FR  Doc.  02-32775  Filed  12-26-02:  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7429-8] 

Draft  Exposure  and  Human  Health 
Evaluation  of  Airborne  Pollution  From 
the  World  Trade  Center  Disaster  and 
Final  Toxicological  Effects  of  Fine 
Particle  Matter  Derived  From  the 
Destruction  of  the  World  Trade  Center 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability  of  a  draft 

document  for  public  review  and 

comment,  and  notice  of  availability  of  a 

final  document. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency's  (EPA)  Office  of 
Research  and  Development  (ORD)  is 
announcing  a  60-day  public  comment 
period  for  the  external  review  draft 
(ERD)  entitled,  "Exposure  and  Human 
Health  Evaluation  of  Airborne  Pollution 
from  the  World  Trade  Center  Disaster 
(EPA/600/F-02/002A.  October  2002)." 
This  draft  document  was  prepared  by 
ORD's  National  Center  for 
Environmental  Assessment  (NCEA). 
ORD  also  IS  announcing  the  public 
availability  of  a  final  report  entitled, 
"Toxicological  Effects  of  Fine  Particle 
Matter  Derived  from  the  Destruction  of 
the  World  Trade  Center  (EPA/600/R-02/ 
028.  lune  2002),"  hereafter,  rodent 
respiratory  toxicological  report.  This 
final  report  was  prepared  by  ORD's 
National  Health  and  Environmental 
Effects  Research  Laboratory  (NHEERL). 
DATES:  The  60-day  public  comment 
period  on  the  ERD  begins  December  27, 
2002.  and  ends  February  25.  2003. 
Technical  comments  should  be  in 
writing  and  must  be  postmarked  by 
February  25.  2003.  The  final  rodent 
respiratory  toxicological  report  is 
available  today. 

ADDRESSES:  The  primarv  distribution 
method  for  the  ERD  will  be  via  ORD's 
web  site  at  http://www.epa.gov/ncea/ 
wic.htm.  This  draft  report,  in  PDF 
format,  can  be  viewed  and  downloaded 
from  the  Internet  for  review  and 
comment.  In  addition,  a  limited  number 
of  CD-ROM  and  paper  copies  of  the 
ERD  are  available  by  contacting  the 
Technical  Information  Staff,  NCEA-W 
(8623D),  U.S.  Environmental  F*rotection 
Agency.  Washington.  DC  20460; 
telephone:  202-564-3261:  facsimile: 
202-565-0050;  email: 
nceadc.comment@epa.gov.  Please 
provide  your  name,  mailing  address, 
and  the  title  and  EPA  number  of  the 
requested  publication. 

"The  rodent  respiratory  toxicological 
report  is  also  available  via  ORD's  web 


site  at  http://www.epa.gov/nheerl.  A 
limited  number  of  paper  copies  are 
available  from  EPA's  National  Service 
Center  for  Environmental  Publications 
(NSCEP).  To  obtain  copies,  please 
contact  NSCEP  bv  telephone:  1-800- 
490-9198  or  513^89-8190;  facsimile: 
513-489-8695,  by  mail:  P.O.  Box  42419. 
Cincinnati.  OH  45242-0419.  Please 
provide  your  name  and  mailing  address 
and  the  title  and  EPA  number  of  the 
document  requested. 
COMMENT  SUBMISSION:  Comments  on  the 
EkD  may  be  mailed  to  the  Technical 
Information  Staff.  NCEA-W  (8623D), 
U.S.  Environmental  Protection  Agency. 
Washington.  DC  20460;  telephone:  202- 
564-3261;  facsimile:  202-565-0050. 
Comments  should  be  in  writing.  Please 
submit  one  unbound  original  with  pages 
numbered  consecutively,  and  three 
copies  of  the  comments.  For 
attachments,  provide  an  index,  number 
pages  consecutively  with  the  comments, 
and  submit  an  unbound  onginal  and 
three  copies.  Electronic  comments  may 
be  emailed  to: 
nceadc.comment@epa  .gov. 

Please  note  that  all  technical 
comments  received  in  response  to  this 
notice  will  be  placed  in  a  public  record. 
For  that  reason,  commentors  should  not 
submit  personal  information  (such  as 
medical  data  or  home  address). 
Confidential  Business  Information,  or 
information  protected  by  cop\Tight.  Due 
to  limited  resources,  acknowledgments 
will  not  be  sent. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  public  comment 
period,  contact  the  Technical 
Information  Staff  of  the  National  Center 
for  Environmental  Assessment- 
Washington  by  telephone:  202-564- 
3261;  facsimile:  202-565-0050:  email: 
nceadc.comment@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Immediately  following  the  September 
11.  2001,  terrorist  attack  on  New  York 
City's  World  Trade  Center,  many  federal 
agencies,  including  the  EPA.  were 
called  upon  to  focus  their  technical  and 
scientific  expertise  on  the  national 
emergency  issues.  EPA,  other  federal 
agencies.  New  York  City,  and  New  York 
State  public  health  and  environmental 
authorities  focused  on  numerous  air 
monitoring  activities  to  better 
understand  the  ongoing  human  health 
impact  of  the  disaster.  Many  EPA  offices 
and  programs  quickly  became  involved 
with  these  activities,  providing 
scientific,  engineering,  public  health, 
and  management  expertise  to  help  cope 
with  the  aftereffects  of  the  collapse  of 
the  World  Trade  Center. 

As  part  of  these  activities,  a  human 
health  evaluation  of  exposure  to  air 
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pollutants  resulting  from  the  World 
Trade  Center  disaster  was  initiated.  The 
primary  purpose  and  scope  of  this  draft 
report  were  to  evaluate  the 
environmental  levels  of  various  air 
pollutants  to  which  the  public  could 
potentially  be  exposed  as  a  result  of  the 
collapse  of  the  towers.  The  draft  report 
evaluates  the  measured  outdoor  levels 
of  various  air  pollutants  to  which  the 
public  potentially  had  been  exposed. 
These  data  were  evaluated  in  terms  of 
available  health  benchmark 
concentrations  and  typical  background 
concentrations  for  New  York  City  or 
other  urban  areas.  The  draft  evaluation 
concludes  that,  with  the  exception  of 
those  exposed  immediately  following 
the  collapse  and  perhaps  during  the 
next  few  days,  people  in  the 
surrounding  community  are  not  likely 
to  suffer  from  serious  long-  or  short-term 
health  effects. 

While  the  primary  focus  of  EPA's 
draft  evaluation  is  on  outdoor  levels  of 
various  air  pollutants  to  which  the 
public  could  potentially  be  exposed  as 
a  result  of  the  collapse  of  the  towers, 
some  information  on  indoor  and 
occupational  exposures  is  summarized 
in  EPA's  draft  report.  The  incursion  of 
dust  and  other  contaminants  into 
residences  and  buildings  is  being 
addressed  via  a  number  of  other  studies 
initiated  in  conjunction  with  the  plans 
by  EPA  and  its  federal,  state,  and  city 
partners  to  clean  up  residences 
impacted  by  the  collapse  of  the  World 
Trade  Center. 

The  draft  report  also  includes  a 
discussion  of  rodent  respiratory 
toxicology  studies,  conducted  by  EPA 
scientists,  that  exposed  mice  to  fallen 
dust  samples  collected  at  or  near 
Ground  Zero  on  September  12  and  13, 
2001 .  The  purpose  of  these  studies  was 
to  evaluate  the  toxicity  of  fine 
particulate  matter  dust  on  the 
respiratory  tract  of  mice  and  to  compare 
well-studied  particulate  matter 
reference  samples,  ranging  from 
essentially  inert  to  quite  toxic,  to  those 
collected  at  the  World  Trade  Center  site. 
These  studies  found  that  fine  particles 
were  dominated  by  calcium  containing 
compounds  derived  from  World  Trade 
Center  building  materials,  and  that  a 
high  exposure  to  World  Trade  Center 
fine  particulate  matter  could  cause  mild 
lung  inflammation  and  airflow 
obstruction  in  mice.  These  findings 
suggest  that  a  similarly  high  exposure  in 
people  could^cause  short-term 
respiratory  effects  such  as  inflammation 
and  cough. 

Further,  it  is  important  to  note  that 
while  this  ERD  is  undergoing  public 
review  and  comment,  a  process  of 
external  independent  expert  scientific 


peer  review  also  is  underway.  These 
review  processes  are  the  usual  steps  that 
EPA  takes  to  ensure  full  and  open 
participation  by  interested  parties. 
These  steps  also  help  EPA  identify  areas 
where  a  draft  document  could  be 
improved  to  strengthen  both  clarity  and 
completeness  of  the  draft.  Comments 
from  the  public  and  from  the  expert 
peer  reviewers  will  be  used  to  improve 
the  draft  report  before  it  is  finalized. 

Finally,  EPA  scientists,  in 
collaboration  with  other  federal  and 
state  environmental  health 
professionals,  as  well  as  colleagues  in 
academia  and  medical  institutions,  will 
continue  to  analyze  available  data  on 
human  exposures  to  environmental 
contaminants  resulting  from  the  World 
Trade  Center  disaster.  This  continuing 
work  will  help  us  to  better  understand 
the  potential  human  health  impacts. 

Baled:  December  20,  2002. 
Paul  Gilman, 

Assistant  Administrvtor.  Office  of  Research 
and  Development. 
|FR  Do<    02-32600  Filed  12-26-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 
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Notice  of  Ambient  Aquatic  Lite  Water 
Quality  Criteria  for  Tributyltm  (TBI) — 
Draft 

AGENCY:  Environmental  Protection 

.•\t:.>n<  V  (EPA). 

ACTION:  Notice  of  availability  for 

ambient  aquatic  life  water  quality 

criteria  for  tributyltin  (TBT) — draft  and 

request  for  scientific  and  technical 

input. 

SUMMARY:  Section  304(a)(1)  of  the  Clean 
U.it.  I  Act  (CWA)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  develop,  and  publish  and.  from  time 
to  time,  revise  criteria  for  water  that 
accurately  reflect  the  latest  scientific 
knowledge.  These  criteria  represent 
EPA's  current  recommendations  to 
States.  Territories,  and  authorized 
Tribes  to  use  as  technical  information  in 
establishing  their  water  quality 
standards  as  state  or  tribal  law  or 
regulation.  Such  standards  may  form  the 
basis  for  establishing  water  qualty-based 
controls.  These  water  quality  criteria  are 
not  regulations  and  do  not  impose 
legally-binding  requirements  ,  n  FP.\. 
States.  Territories.  Trihis   k  ;;i,   ,    lilic 
Today.  EPA  is  announcing  the 
availability  of  draft  water  quality  criteria 
for  tributyltin  (TBT)  for  scientific  and 
technical  input. 


El'A  is  notifying  the  puL)lic  about  the 
request  for  scientific  and  technical  input 
on  the  draft  criteria  for  TBT  in 
accordance  with  the  Agency's  process 
for  developing  or  revising  criteria  (63  FR 
68354.  December  10.  1998).  A.s 
indicated  in  the  December  10,  1998  FR 
notice,  the  Agency  believes  it  is 
important  to  provide  the  public  with 
opportunities  to  submit  scientific 
information  on  criteria.  Today.  EPA  is 
asking  for  input  from  the  public  on 
issues  of  science  related  to  the 
information  used  in  deriving  the  draft 
TBT  criteria.  These  criteria  constitute 
the  Agency's  current  recommended 
section  304(a)(1)  criteria  for  TBT.  Based 
on  its  assessment  of  information 
received  in  response  to  this 
announcement  and  other  available 
information.  EPA  will  publish  a  notice 
containing  the  final  criteria  and 
informing  the  public  how  the  final 
document  can  be  obtained. 
DATES:  EPA  will  accept  significant 
huieiitific  information  submitted  to  the 
Agency  on  or  before  March  27,  2003. 
You  should  adequately  document  any 
scientific  information  and  provide 
enough  supporting  information  to 
indicate  that  acceptable  and 
scientifically  defensible  procedures 
were  used  and  that  the  results  are 

ADDRESSES:  Send  an  original  and  three 
copies  of  any  written  significant 
scientific  information  to  W-02-03 
Comment  Clerk,  Water  Docket 
(MC4101T).  USEPA,  1200  Pennsylvania 
Avenue  NW.,  Washington,  DC  20460. 
Information  may  be  hand-delivered  to 
the  Water  Docket,  USEPA,  Room  B102. 
1301  Constitution  Avenue  NW.. 
Washington.  DC  20460.  Information 
may  also  be  submitted  electronically  to 
OW-Docket@epa.gov  Information 
should  be  submitted  as  a  WP5.1.  6.1 
and/or  8.0  or  an  ASCII  file  with  no  form 
of  encryption. 

Copies  of  the  criteria  document 
entitled.  Ambient  Aquatic  Life  Water 
Quality  Criteria  for  Tributyltin  (TBT)— 
Draft  (EPA-822-B-O2-O0i)  may  be 
obtained  from  EPA's  Water  Resource 
Center  by  phone  at  (202)  566-1729,  or 
by  e-mail  to  center. vt/ater- 
resource@epa.gov  or  by  conventional 
mail  to  EP.\  W  itir  K'source  Cpnt.'r   KC- 
4innT  121)0  IV'iuivylvania  Avcnuf  NW.. 
Wishiiifton,  DC  20460.  Th.'  .i.K  unu-nt 
IS  also  available  electronically  at   http:/ 
/www. epa.gov/waterscience/critena/ 
tributyltin. 

FOR  FURTHER  INFORMATION  CONTACT: 

1  i.iiik  (  H.^tlJIUbi^l.  iiealtii  dJid  Lcuiogical 
Cirit   ri  1  Division  (4304T),  U.S.  EPA, 
1200  Pennsylvania  Avenue  N'W 
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Washington.  DC:  20460;  (202)  566-1105; 
^nstnmski  frankiiippd  gov 
SUPPLEMENTARY  INFORMATION: 

What  Are  Recommended  Water  Quality 
Criteria? 

Recommended  water  quality  criteria 
are  the  concentrations  of  a  chemical  in 
water  at  or  below  which  aquatic  life  are 
protected  from  acute  and  chronic 
adverse  effects  of  the  chemical.  Section 
.304(a)(1)  of  the  Clean  Water  Act 
requires  EPA  to  develop  and  publish. 
and  from  time  to  time  revise,  criteria  for 
water  accurately  reflecting  the  latest 
scientific  knowledge.  Water  quality 
criteria  developed  under  section  304(a) 
are  based  solely  on  data  and  scientific 
judgments.  They  do  not  consider 
economic  impacts  or  the  technological 
feasibility  of  meeting  the  criteria  in 
ambient  water.  Section  304(a)  criteria 
provide  technical  information  to  States 
and  Tribes  in  adopting  water  quality 
standards  and  provide  a  scientific  basis 
for  them  to  develop  controls  of 
discharges  or  releases  of  pollutants.  The 
criteria  also  provide  a  scientific  basis  for 
EPA  to  develop  Federally  promulgated 
water  quality  standards  under  section 
303(c).  In  this  notice.  EPA  is 
announcing  the  publication  and 
availability  of  EPA's  most  recent  draft 
recommendations  of  water  quality 
criteria  for  TBT  and  requesting  scientific 
and  terhnical  input  from  the  piihlir 

What  Is  Tributyltin  (TBT)  and  Why  Are 
We  Concerned  About  If? 

TBT  is  one  of  several  organotin 
compounds  with  various  industrial 
uses.  Environmental  exposure  occurs 
mainly  from  its  application  as  a  biocide 
in  antifouling  paints  applied  to  ship 
hulls  to  keep  barnacles  and  other 
fouling  organisms  from  attaching  to  the 
hull.  TBT  remains  effective  over  long 
periods  because  it  is  released  from  the 
hull  into  the  water  column  over  time. 
TBT  is  extremely  stable  and  resistant  to 
natural  degradation  in  water.  Because  of 
TBT's  high  toxicity  and  the  potential 
exposure  of  aquatic  organisms  to  it,  EPA 
has  developed  the  following  water 
quality  criteria: 

Freshwater:  Aquatic  life  should  not  be 
affected  unacceptably  if  the:  One-hour 
average  concentration  of  TBT  does  not 
exceed  0.46  ug/1  more  than  once  every 
three  years  on  the  average  (Acute 
Criterion);  and  the  Four-day  average 
concentration  of  TBT  does  not  exceed 
0.063  ug/1  more  than  once  every  three 
years  on  the  average  (Chronic  Criterion). 

Saltwater:  Aquatic  life  should  not  be 
affected  unacceptably  if  the:  One-hour 
average  concentration  (if  TBT  does  not 
exceed  0.38  ug/1  more  than  once  every 
three  years  on  the  average  (Acute 


Criterion);  and  the  Four-dav  average 
concentration  of  TBT  does  not  exceed 
0  001  ug/1  more  than  once  every  three 
years  on  the  average  (Chronic  Criterion). 

Definitions  of  Criteria  Terminology- 
One  hour  average:  the  average  of  all 
samples  taken  during  a  one  hour  period 
by  either  continuous  sampling  or 
periodic  grab  samples. 

Four  day  average:  the  average  of  all 
samples  taken  during  four  consecutive 
days  by  either  continuous  sampling  or 
periodic  grab  samples.  Also  known  as  a 
96-hour  average. 

Acute  Criterion:  A  chemical 
concentration  protective  of  aquatic 
organisms  from  short  term  exposure  to 
fast  acting  chemicals  or  spikes  in 
concentrations.  For  example  exposure  of 
a  fish  moving  through  an  area  for 
foraging  but  not  residing  in  the  area. 

Chronic  Criterion:  A  chemical 
concentration  protective  of  aquatic 
organisms  from  longer  term  exposure  to 
slower  acting  chemicals  or  relatively 
steady  concentrations.  For  example, 
exposure  of  a  fish  that  resides  in  an 
area. 

Why  Is  EPA  \otif\  ing  the  Public  About 
the  Draft  Criteria  for  TBT? 

Today.  EPA  is  requesting  scientific 
and  technical  input  on  a  new  draft  of 
the  aquatic  life  criteria  document  for 
TBT.  The  new  draft  TBT  criteria 
document  incorporates  scientific  and 
technical  input  received  in  response  to 
a  draft  criteria  document  which  was 
announced  in  the  Federal  Register  on 
August  7.  1997  (62  FR  4Z554).  Based  on 
submitted  information  and  data.  EPA 
has  updated  the  draft  recommended 
aquatic  life  criteria  document  for  TBT. 
Today,  EPA  is  soliciting  views  from  the 
public  on  issues  of  science  related  to  the 
information  used  to  derive  the  draft 
criteria.  EPA  will  review  and  consider 
significant  scientific  and  technical 
information  submitted  by  the  public 
that  might  not  have  otherwise  been 
identified  during  development  of  these 
.  draft  criteria.  Based  on  this  information 
and  any  other  new  information 
available.  EPA  will  decide  whether  to 
revise  the  draft  criteria.  EPA  will 
publish  a  notice  containing  the  final 
criteria  and  informing  the  public  how 
the  final  document  can  be  obtained. 

Where  Can  I  Find  More  Information  on 
EPA's  Revised  Process  tor  Developing 
New  or  Revised  Criteria? 

Thi-  .\L:»'nry  published  detailed 
inforiridtinn  about  its  revised  process  for 
developini:  and  revising  criteria  in  the 
Federal  Register  on  December  10.  1998 
(63  FR  h8354)  and  in  the  EPA  document 
entitled,  National  Recommended  Water 


Quality-Correction  (EPA  822-Z-99-001, 
April  1999).  The  purpose  of  the  revised 
process  is  to  provide  expanded 
opportunities  for  public  input  and  to 
make  the  criteria  development  process 
more  efficient. 

Dated:  December  19.  2002. 
Geof^y  H.  Grubbs, 

Director.  Office  of  Science  and  Technology. 
[FR  Doc.  02-32771  Filed  12-26-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-OW-7431-3} 

Revision  of  National  Recommended 
Water  Quality  Criteria 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability;  revision 
of  National  Recommended  Water 
Quality  Criteria. 

SUMMARY:  EPA  is  publishing  a  revision 
of  fifteen  of  its  national  recommended 
water  quality  criteria  for  protecting 
human  health,  developed  pursuant  to 
section  304(a)  of  the  Clean  Water  Act 
(CWA  or  the  Act).  This  revision  is  a 
partial  update  based  on  EPA's  new 
methodology  for  deriving  human  health 
criteria.  The  fifteen  criteria  included  in 
this  notice  are:  chlorobenzene;  cyanide; 
1,2-dichlorobenzene;  1,4- 
dichlorobenzene;  1  .l-dichloroethylene: 
1,3-dichloropropene;  endrin; 
ethylbenzene; 

hexachlorocyclopentadiene:  lindane; 
thallium:  toluene;  1,2- 
transdichloroethylene;  1,2.4- 
trichlorobenzene:  and  vinyl  chloride. 
EPA  is  also  announcing  the  availability 
of  an  updated  national  recommended 
water  quality  criteria  compilation.  The 
updated  compilation  is  available  on  the 
Office  of  Science  and  Technology's 
website  under  Criteria  Table  (see 
http://www.epa.gov/waterscience/ 
humanhealth/).  In  the  updated 
compilation,  EPA  partially  revised  83 
national  recommended  water  quality 
criteria  for  protecting  human  health. 
The  fifteen  criteria  in  today's  Notice  are 
not  part  of  the  updated  compilation. 
EPA's  recommended  water  quality 
criteria  provide  guidance  for  States  and 
authorized  Tribes  to  establish  water 
quality  standards  under  the  CWA  to 
protect  human  health  and  aquatic  life. 
Under  the  CWA.  States  and  authorized 
Tribes  are  to  establish  water  quality 
standards  to  protect  designated  uses. 
Such  standards  are  used  in 
implementing  a  number  of 
environmental  programs,  including 
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setting  discharge  limits  in  National 
Pollutant  Discharge  Elimination  System 
(NPSED)  permits.  Once  established  an 
EPA  water  quality  criterion  does  not 
substitute  for  the  CWA  or  EPAs 
regulations;  nor  is  it  a  regulation  itself. 
Thus,  it  cannot  impose  legally  binding 
requirements  on  the  EPA.  vStates 
authorized  Tribes  or  the  regulated 
community,  and  might  not  apply  to  a 
particular  situation  based  upon  the 
circumstances.  State  and  Tribal 
decision-makers  retain  the  discretion  to 
adopt  approaches  on  a  case-by-case 
basis  that  differ  from  EPA's  guidance 
whnn  appropriate. 

DATES:  EPA  will  accept  scientific  views 
on  the  fifteen  criteria  published  in  this 
notice  until  February  25.  2003. 
Scientific  views  postmarked  after  this 
date  may  not  receive  the  same 
consideration. 

addresses:  Comments  may  be 
submitted  electronically,  by  mail  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  [irovided  in 
Serf  inn  !  of  the  SUPPLEMENTARY 
INFORMATION  section.  Electronic  files 
may  be  e-mailed  to:  OW- 
Docket@epa.gov.  You  should  address 
comments  by  mail  to  the  Water  Docket 
(MC-4101T).  U.S.  EPA.  1200 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20460,  Attention 
Docket  ID  No.  OW-2002-0054. 
Instructions  for  couriers  and  other  hand 
delivery  are  provided  below  in  Section 
I.B.3.  The  Agency  will  not  accept 
facsimiles  (faxes).  Send  requests  for 
copies  of  this  Federal  Register  Notice  to: 
U.S.  Envirorunental  Protection  Agency. 
National  Service  Center  for 
Environmental  Publications.  P.O.  Box 
42419,  Cincinnati.  Ohio  45242-2419; 
telephone:  1-800-490-9198;  fax:  513- 
489-8695.  Alternatively,  you  can  find 
this  Federal  Register  notice  on  EPA's 
web  site  at  http://www.epa.gov/fedrgstr/ 
on  the  Internet 

FOH  f  URTHfR  INFORMATION  CONTACT: 

i.iiui>  A.  K()i)fii>.  il(Mltli  ciiiii  l-i  Illogical 
Criteria  Division  (4304T).  U.S.  EPA. 
Ariel  Rios  Building.  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460;  (202) 
566-1124;  roberts.cindv@epa.gov. 

SUPPLEMENTARY  INFORMATION 

I    ( .I'lii'i  ,1 1  Inliir ni.itiun 

A.  //(Jit  cu/i  I  Lift  L.opirs  Of  This 
Document  and  Other  Belated 
Information? 

1   Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2002-0054. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action  and  any  scientific  views 


received.  The  public  docket  does  not 
include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Water  Docket 
in  the  EPA  Docket  Center.  (EPA/DC) 
EPA  West.  Room  B102.  1301 
Constitution  Ave..  NW..  Washington. 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744.  and  the  telephone 
number  for  the  Office  of  Water  Docket 
is  (202)  566-2426.  A  reasonable  fee  will 
be  charged  for  copies. 

2.  Electronic  Arrrss.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register  "  listings  at 
http  ://www.  epa  gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  httpJ/www.epa.gov/edocket/ 
to  submit  or  read  the  scientific  views, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute  is  not  included  in 
the  official  public  docket.  EPA's  policy 
is  that  copyrighted  material  will  not  be 
placed  in  EPA's  electronic  public  docket 
but  will  be  available  only  in  printed, 
paper  form  in  the  official  public  docket. 
To  the  extent  feasible,  publicly  available 
docket  materials  will  be  made  available 
in  EPA's  electronic  public  docket.  When 
a  document  is  selected  from  the  index 
list  in  EPA  Dockets,  the  system  will 
identify  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Section  I.A.I. 

For  scientific  views,  it  is  important  to 
note  that  EPA's  policy  is  that  scientific 
views,  whether  submitted  electronically 
or  in  paper,  will  be  made  available  for 
public  viewing  in  EPA's  electronic 
public  docket  as  EPA  receives  them  and 
without  change,  unless  the  views 
contain  copyrighted  material  or  other 
information  whose  disclosure  is 


restricted  by  stat  ,-,.    \\  lu  u  !  !'  \ 
identifies  a  scientiln   m 'u  >  "utaining 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  view  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  scientific  view,  including 
the  copyrighted  material,  will  be 
available  in  the  public  docket. 

Scientific  views  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Scientific  views  that  are  mailed 
or  delivered  to  the  Docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102.  May 
31,2002. 

B.  How  and  To  Whom  Do  I  Submit  My 
Scientific  Views? 

You  may  submit  scientific  views 
electronically,  by  mail  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA.  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
views.  Please  ensure  that  vuur  views  are 
submitted  within  the  specified  time 
period.  Scientific  views  received  after 
the  close  of  the  stated  time  period  will 
be  marked  "late."  EPA  is  not  required 
to  consider  these  late  submittals.  Do  not 
use  EPA  Dockets  or  e-mail  to  submit  CBI 
or  information  protected  by  statute. 
Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  submittals 
should  include  a  self-addressed 
stamped  envelope. 

1 .  Electronically.  If  you  submit 
electronic  input  as  prescribed  below, 
EPA  recommends  that  you  include  your 
name,  mailing  address,  and  an  e-mail 
address  or  other  contact  information  in 
the  body  of  your  scientific  views.  Also 
include  this  contact  information  on  the 
outside  of  any  disk  or  CD  ROM  you 
submit,  and  in  any  cover  letter 
accompanying  the  disk  or  CD  ROM. 
This  ensures  that  you  can  be  identified 
as  the  submitter  of  the  input  and  allows 
EPA  to  contact  you  in  case  EPA  cannot 
read  your  views  due  to  technical 
difficulties  or  needs  further  information 
on  the  substance  of  your  views.  EPA's 
policy  is  that  EPA  will  not  edit  your 
scientific  views,  and  any  identifying  or 
contact  information  provided  in  the 
body  of  a  view  will  be  included  as  part 
of  the  input  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
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EPA's  electrnnu  public  dix.ket   If  EPA 
cannot  read  vour  views  due  to  technical 
difficulties  and  cannot  contact  you  for 
clarification,  EPA  mav  not  be  able  to 
consider  vour  views 

i.  EP.-\  Dockets  Your  use  of  EPA's 
electronic  public  docket  to  submit 
scientific  views  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
scientific:  views  Go  directly  to  EPA 
Dockets  at  http://w\\'^y  epa.gov/edocket/ 
and  follow  the  online  instructions  for 
submitting  input.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search."  and  then  key  in  Docket  ID  No 
O\V-2002-0054  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  m  the 
body  of  vour  input. 

ii'  E-mail.  Scientific  views  may  be 
sent  by  electronic  mail  (e-mail)  to:  OW- 
Docket@epa.gov,  Attention  Docket  ID 
No.  OW-2D02-0054.  In  contrast  to 
EPA's  electronic  public  docket,  EPAs  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
scientific  view  directly  to  the  Docket 
without  going  through  EPA  s  electronic: 
public  docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the  views 
that  are  placed  in  the  official  public 
docket,  and  made  available  in  EPA's 
electronic  public  docket. 

iii.  Disk  or  CD  ROM  You  may  submit 
scientific  views  on  a  disk  or  CD  ROM 
that  you  mail  to  the  mailing  address 
identified  in  Section  l.A.l.  The  disk  or 
CD  ROM  input  of  scientific  views  must 
be  submitted  as  a  WordPerfect  9,  or 
higher,  file  or  as  an  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Sena  an  original  and  three 
copies  of  all  scientific  views  and  any 
enclosures,  including  references,  on  the 
fifteen  criteria  addressed  to  the  Water 
Docket  (MC-4101T).  U.S.  EPA.  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC.  20460.  Attention 
Docket  ID  No.  OW-2002-0054. 

3.  Bv  Hand  Delivery  or  Courier 
Deliver  vour  scientific  views  to:  EPA 
Docket  Center.  (EPA/DC)  EPA  West. 
Room  B102, 1301  Constitution  Ave.. 
NW..  Washington.  DC.  Attention  Docket 
ID  No.  OW-2002-0054   Such  deliveries 
are  only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
in  Section  l.A.l. 


C.  What  Should  I  Consider  as  I  Prepare 
My  Scientific  Views  for  EPA? 

You  md\  find  the  following 
suggestions  helpful  foT  preparing  your 
scientific  views: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 

used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 

views. 

4  If  you  estimate  potential  burden  or 
costs  explain  how  you  arrived  at  your 

estimate 

5.  Provide  specific  examples  to 
illustrate  vour  concerns. 

6.  Offer  alternatives. 

7  Make  sure  to  submit  your  scientific 
views  bv  the  time  period  deadline 
identified. 

8  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  xieus 

II.  What  Are  Water  Quality  Criteria? 

Water  quality  criteria  are  scientifically 
derived  numeric  values  that  protect 
aquatic  life  or  human  health  from  the 
deleterious  effects  of  pollutants  in 
ambient  water. 

Section  304(a)(1)  of  the  Clean  Water 
Act  requires  EPA  to  develop  and 
publish  and,  from  time  to  time,  revise, 
criteria  for  water  quality  accurately 
reflecting  the  latest  scientific 
knowledge.  Water  quality  criteria 
developed  under  section  304(a)  are 
based  solely  on  data  and  scientific 
judgments  on  the  relationship  between 
pollutant  concentrations  and 
environmental  and  human  health 
effects.  Section  304(a)  criteria  do  not 
reflect  consideration  of  economic 
impacts  or  the  technological  feasibility 
of  meeting  the  chemical  concentrations 
in  ambient  water.  Section  304(a)  criteria 
provide  guidance  to  States  and 
authorized  Tribes  in  adopting  water 
quality  standards  that  ultimately 
provide  a  basis  for  controlling 
discharges  or  releases  of  pollutants.  The 
criteria  also  provide  guidance  to  EPA 
when  promulgating  federal  regulations 
under  section  303(c)  when  such  action 
is  necessary. 

Ill,  What  .\re  the  Criteria  Revisions? 

EPA  is  today  publishing  an  update  of 
the  following  fifteen  national 
recommended  wator  quality  criteria 
(NRWQC)  for  protecting  human  health: 
chlorobenzene;  cyanide;  1 .2- 


dichlorobenzene;  1 ,4-dichlorobenzene; 
1,1-dichloroethylene;  1,3- 
dichloropropene;  endrin:  ethylbenzene: 
hexachlorocyclopentadiene;  lindane; 
thallium;  toluene;  1,2- 
transdichloroethylene;  1.2.4- 
trichlorobenzene;  and  vinyl  chloride. 
These  revisions  are  based  on  EPA's  new 
methodology'  for  deriving  human  health 
criteria  [See:  Methodology  for  Deriving 
Ambient  Water  Quality  Criteria  for  the 
Protection  of  Human  Health  (2000), 
EPA-822-B-00-004.  October  2000).  The 
revised  methodology  describes  the 
Agency's  current  approach  for  deriving 
national  recommended  water  .quality 
criteria  to  protect  human  health. 

The  revision  of  these  criteria 
represents  a  partial  update  of  the  304(a) 
criteria  as  described  in  both  the  draft 
Methodology  revisions  and  the  Federa: 
Register  Notice  that  accompanied  the 
final  Methodology  (65  FR  66444).  EPA 
believes  that  updating  a  limited  number 
of  components  for  which  there  are 
available  data  or  improved  science  (i.e.. 
a  partial  update)  is  a  reasonable  and 
efficient  means  of  publishing  revised 
304(a)  criteria  more  frequently  EPA  has 
also  previously  described  its  process  for 
publishing  revised  criteria  [see  National 
Recommended  Water  Quality  Criteria- 
Correction  (64  FR  19781;  or  EPA  822- 
Z_99_00i)  or  the  Federal  Register 
Notice  for  the  final  Methodology  (65  FR 
66444)].  EPA  specifically  slated  that 
when  making  minor  revisions  to 
existing  criteria  based  on  new 
information  pertaining  to  individual 
components  of  the  criteria,  it  will 
publish  the  recalculated  criteria  directly 
as  the  Agency's  national  recommended 
water  quality  criteria.  Because 
recalculation  of  these  fifteen  criteria 
result  in  significant  changes.  EPA  is 
publishing  them  in  today's  Notice  in 
order  to  solicit  scientific  views  as 
indicated  in  the  previously  published 
process.  However.  EPA  does  not  intend 
to  subject  these  recalculations  to 
additional  peer  review  because  all  of  the 
new  components  used  in  the 
recalculations  have  been  previously 
reviewed.  A  calculation  matrix 
containing  the  components  (e.g..  cancer 
dose-response  assessment,  reference 
dose  and  relative  source  contribution) 
used  to  derive  the  criteria  in  this 
compilation  was  prepared  to  assist 
reviewers  and  is  available  from  the 
dr.(  k.  •  ripv  ri'.pd  in  the  SUPPLEMENTAR'r 
INFORMATION  v>(  lion.  No  information  ha.«- 
been  presented  for  the  first  time  as  part 
of  today's  action.  The  fifteen  revised 
criteria  are  included  in  Table  1. 
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Table  1. — Revised  Human  Health  Criteria 


Pnority  pollutant 


Thallium 


CAS  No 


7440280 


Human  health  for  Consumption  of: 


Water  +  organism 
(ug/L) 


0.24 


Cyanide  

Chlorobenzene  

1,1-Dichloroethylene  

1 .3-Dichloroprop)ene 

Ethylbenzene  

Toluene  

1 .2-Trans-Dichloro-ethylene 

Vinyl  Chloride 

1 ,2-Dichlorot)enzene  

1 ,4-Dichloroben2ene   

Hexachlorocyclo-pentadiene 

1 ,2.4-Trichloro-benzene  

gamma-BHC  (Lindane)  

Endrin  


57125 


108907 


75354 


542756 


100414 


108883 


156605 


75014 


95501 


106467 


77474 


120821 


58899 


72206 


140 


130 


330 


0.34 


530 


1.300 


140 


0.025 


420 


63 


40 


35 


098 


0.059 


Organism  only 
(ug/L) 


0.47 


16,000 


1,600 


7.100 


21 


2,100 


15.000 


10.000 


2.4 


1.300 


190 


1.100 


70 


1.8 


0.060 


Components 


RfD  =  6  8E-5 

BCF  =  116 (RFD 
LISTED  IS  FOR 
THALLIUM  (I) 
SULFATE  7446- 
18-6) 

RSC  =  20% 

Fl  =  17  5 

RfD  =  2E-2 

BCF  =  1 

RSC  =  20% 

Fl  =  17  5 

RfD  =  2E-2 

BCF  =  103 

RSC  =  20  % 

Fl  =  175 

RfD  =  5E-2 

RSC  =  20  % 

BCF  =  5.6 

Fl  =  17.5 

qr  =  0.1 

BCF  =  19 

Fl  =  17  5 

RfD  =  1E-1 

BCF  =  37  5 

RSC  =  20% 

Fl  =  17  5 

RfD  =  2E-1 

BCF  =  10.7 

RSC  =  20% 

Fl  =  17.5 

RfD  =  2E-2 

BCF  =  1  58 

RSC  =  20% 

Fl  =  175 

ql*  =  1.4  (LMS  ex- 
posure from 
btrth) 
BCF=  1  17 

Fl  =  175 
RfD  =  9E-2 
BCF  =  55  6 
RSC  =  20% 
Fl  =  17.5 
ADI  =  1  34E-2 
(ADIfor  1.2-DCB 

used) 
BCF  =  55.6 
RSC  =  20% 
Fl=  17.5 
RID  =  6E-3 
BCF  =  4  34 
RSC  =  20% 
Fl  =  17  5 
RfD  =  1E-2 
BCF  =  114 
RSC  =  20°/o 
Fl  =  17  5 
RfD=  3E-4 
BCF  =  130 
RSC=  20% 
Fl  =  175 
RfD  =  3E-4 
BCF  =  3970 
RSC  =  20% 
Fl  =  17  5 


EPA  recpivpd  mu(  h  support  for 
revising  criteria  h«sf(i  on  pdrtiaiK 
!ipiia!>'ti  I  nniftont'nts  of  thf  i  riterid 
•  'qudtiuiLs  db  d  \vd\  of  UH  rc.iMnu  the 
frequency  of  scientific:  unfJrnvenitMit^  lo 
!lif  !i,iti(inal]\  ri"  nmint'niicd  i  ritrnd 
ihrti  (  urrt'nti_\'-.i'.  dsldhlp  ir.li  irniatmn 
would  alloW.  For  i  water  qiialit\ 
criterion  revision  based  on  a  partiai 
update  to  be  considered  acceptable  to 
EP.-\  a  (  oinponent  of  the  criterion  [e.g., 
the  toxit ologii  al  risk  assessment) 
should  be  i  oinprehensive  (e.^..  a  new  or 
revised  RfD  or  cancer  dose-response 
assessment,  as  opposed  to  simply  a  new 
scaling  factor),  stand  alone  and  be  based 
on  neu  nationai  or  local  data.  The 
re(  dl(  uidtiun  ot  all  fifteen  water  qua!it\ 
rriterid  integrates  the  updated  national 
lieidult  freshwater. estuarine  fish 
(  iUi-uniption  rate  of  1 7., S  grams/day. 
Thirteen  oi  the  ( Titeria  integrate  a 
pnn  II  lusl', -determined  relative  source 
contnhiilion  iR.SCj  value  from  the 
nationai  pinniar\  drinking  water 
standards  for  the  same  c  hemicals   EF,'\ 
also  UK  orporated  into  the  recalculations 
a  new  cancer  potency  factor  (ql  * ;  for 
1  Vdirhloropropene  and  vinyl  i  hloride 
and  a  new  reference  dose  (RfD)  for  1.1 
dichloroethylene, 
hexachlorocyclopentadiene  and 
lindane.  These  values  have  alread\  been 
published  m  the  .\gency  s  Integrated 
Risk  Information  .Svstem  (IRlSi   Both  an 
RfD  and  ql '  are  available  m  IRIS  for 
1,3-dichloropropd'ne  and  vinyl  chloride 
EPA  used  the  ql*  to  derive  the  criteria 
in  these  cases  rather  than  the  RflJ 
because  it  resulted  m  more  prote(ti\e 
criteria. 

Today's  revisions  of  the  water  quaht\ 
criteria  used  the  bioconcentration  factor 
(BCF)  or  held-measured  BAF  developed 
using  the  1980  Methodology,  The  B(Ts 
used  111  deriving  today's  criteria  are 
consistent  with  the  BCTs  used  in 
promulgating  human  health  sTiteria  foir 
priority  toxic  pollutants  m  rules  suoli  as 
the  1992  Nationai  Toxio  Rule  and  the 
2000  Call forn id  J"\n  s  Rule 

VA'A  has  partidlh  revised  83 
additional  human  health  critena  whu  h 
are  available  on  the  Office  lif  .Sc  lem  e 
and  Te(  hnologv's  website  under  Criteria 
Table  (see  /iffp./'w'H'M  epa  gov 
wdtf^rscience/humanhealthA   .^gain,  as 
previously  described.  EPA  has 
published  the  compilation  im  ludmt;  the 
8,3  recalculated  criteria  directlv  as  the 
Agencv's  nationai  recommended  water 
qualitv  criteria  because  the  updates 
result  in  minor  changes 


IV.  What  Is  the  Relationship  Between 
the  Water  Quality  Oitena  and  Your 
State  or  Tribal  Water  Quality 
Standards' 

.\s  [Jar;    i  tin   Ad!>  r  cjuality  standards 
triennial  review  process  defined  in 
section  303(c)(1)  of  the  CWA.  the  States 
and  authorized  Tribes  are  responsible 
for  maintainmt;  and  revising  water 
qualitN'  stanoariis   Water  quality 
standards  umsi'-!  i)f  designated  uses, 
water  qualitv  criteria  to  protect  those 
uses,  a  policv  for  antidegradation.  and 
general  policies  for  application  and 
implementation.  Section  303(c)(1) 
requires  States  and  authorized  Tribes  to 
review  and  modif>-,  if  appropriate,  their 
water  quality  standards  at  least  once 
every  three  years 

States  and  authorized  Tribes  must 
adopt  watt'i  qiidiit\  criteria  that  protect 
designated  uses.  Protective  criteria  are 
based  on  a  sound  scientific  rationale 
and  contain  sufficient  parameters  or 
rnnstituents  to  protect  the  designated 
uses  (ritena  may  be  expressed  in  either 
narrative  .,!  numeric  form.  States  JUid 
authonzeci  1  nises  have  four  options 
when  adoptmt:  water  quality  criteria  for 
which  EPA  has  published  section  304(a) 
(.riteria  Thev  can 

(1)  Establish  numerical  values  based 
on  recommended  ".ection  304(a)  criteria; 

(2)  Adopt  section  304(a)  criteria 
modified  to  reflect  site  specific 
conditions: 

(3)  Adopt  criteria  derived  using  other 
scientifically  defensible  methods;  or 

(4)  Establish  narrative  criteria  where 
numeric  criteria  cannot  be  determined 
:4i)CFR  131.11), 

Consistent  with  40  CFR  131.21  (see: 
EPA  Review  and  Approval  of  State  and 
Tnbal  Water  Quality  Standards  (65  FR 
24641   April  27,  2000)).  water  quality 
c  riteria  adopted  by  law  or  regulation  by 
States  and  authorized  Tribes  prior  to 
May  30.  2000,  are  in  effect  for  CWA 
purposes  unless  superseded  by  federal 
regulations  (see,  for  example,  the 
\ational  Toxics  Rule.  40  CFR  131.36; 
Water  Quality  Standards  for  Idaho,  40 
C  FR  1  il  '3).  New  or  revised  water 
qualitv  criteria  adopted  into  law  or 
regulation  bv  States  and  authorized 
Tribes  ,-,n  or  aher  May  30.  200(1  are  ::: 
effect  for  CWA  purposes  nnh  aher  KF.-^. 
approval 

V  What  Is  the  Status  of  Existing 
Recommended  Criteria  While  Thev  .\re 
Inder  Revision? 

Water  quaiitv  criteria  published  b\ 
EPA  remain  the  .^.gencv  s  recommended 
water  qualitv  criteria  until  EP.\  rev  i^es 
or  withdraws  the  t;nteria   For  examipie 
while  undertaking  recent  reassessments 
of  dioxin  and  other  chemicals,  EPA  nas 


consistently  supported  the  use  of  the 
current  section  304(a)  criteria  for  these 
chemicals  and  considers  them  to  be 
scientifically  sound  until  the  Agency 
reevaluates  the  304(a)  criteria,  subjects 
the  criteria  to  appropriate  peer  review, 
and  publishes  revised  304(a)  criteria. 

\'I,  Where  (.an  I  Find  Viort  Intiirm^tsur, 
.■\bout  Uater  Qual]t^  C  riterio  and 
Water  QualitN  Standards 

For  more  information  about  water 
quality  criteria  and  Water  Quality 
Standards  refer  to  the  following:  Water 
Quality  Standards  Handbook  (EPA  823- 
B94-ob5a):  Advanced  Notice  of 
Proposed  Rule  Making  (ANPRM). 
(63FR36742);  Water  Quality  Criteria  and 
Standards  Plan — Priorities  for  the 
Future  (EPA  822-R-98-O03);  Guidelines 
and  Methodologies  Used  in  the 
Preparation  of  Health  Effects 
Assessment  Chapters  of  the  Consent 
Derrpp  \N  ater  Criteria  Documents 
(45;  K-H   47);  Methodology  for  Deriving 
Ambient  W  ater  Quality  Criteria  for  the 
Protection  of  Human  Health  (2000). 
EPA-822-B-OO-O04,  October  2000); 
Guidelines  for  Deriving  Numerical 
National  Water  Quality  Oiteria  for  the 
Protection  of  Aquatic  Organisms  and 
Their  Uses  (EPA  822/R-85-100); 
National  Strategy  for  the  Development 
of  Regional  Nutrient  Criteria  (EPA  822- 
R_98_002);  and  EPA  Review  and 
Approval  of  State  and  Tribal  Water 
Quality  Standards  (65  FR  24641). 

You  can  find  these  publications 
through  EPA's  National  Service  Center 
for  Environmental  Publications  (NSCEP. 
previously  NCEPI)  or  on  the  Office  of 
Science  and  Technology's  Home-page 
(/jttp.//M'vvTv.epa.gov/watersaence). 

Dated:  December  19.  2002. 
Geoffrey  H.  Grubbs. 

Director,  Office  of  Science  and  Technology. 
|FR  Doc  02-S2770  Filed  12-26-02:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[WC  Docket  So   02-306    FCC  02-~330; 

Application  by  SBC  Commumcattons 
Inc.,  Pscmc  Bell  Telephone  Company 
and  Southwestern  Bell 
Communication*  Services.  Inc    tor 
Authorization  To  Provide  tn-Reg»on 
InterLATA  Services  in  CaHtornia 

AGENCY:  Federal  Cumniuiie-oiisjiis 
I  ommission. 
action:  Notice. 


SUMMARY:  In  the  document,  the  Federal 
(     m  m  u  n  i  cations  Commission 
cum.Tiission)  grants  the  section  271 
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application  of  SBC  Communications 
Inc.,  Pacific  Bell  Telephone  Company, 
ind  Southwestern  Bell  Communications 
Services,  Inc.,  (Pacific  Bell)  for  authority 
to  enter  the  interLATA 
telecommunications  market  in  the  state 
if  California.  The  Commission  grants 
Pacific  Bell's  application  based  on  its 
1  onclusion  that  Pacific  Bell  has  satisfied 
ill  of  the  statutory  requirements  for 
entry,  and  opened  its  local  exchange 
markets  to  full  competition. 
DATES:  Effective  December  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
KtMift!  K  (irittendon,  Senior  Attorney 
Advisor,  Wireline  Competition  Bureau, 
at  (202)  418-2352  or  via  the  Internet  at 
rcritten@fcc.gov.  The  complete  text  of 
this  Memorandum  Opinion  and  Order  is 
available  for  inspection  and  copying 
luring  normal  business  hours  in  the 
i  CC  Reference  Information  Center. 
Portals  II,  445  12th  Street,  SW,  Room 
(  :Y-A257.  Washington,  DC  20554. 
Further  information  may  also  be 
ibtained  by  calling  the  Wireline 
( lompetition  Bureau's  TTY  number: 
!jn2) 418-0484 

SUPPIEMENTAHV   INF  OHM  A  TifiN     This  iS  3 

-suuunary  ul  tnu  i.cjnimission  s 
Memorandum  Opinion  and  Order  in 
\VC  Docket  No.  02-306.  FCC  02-330. 
adopted  December  19.  2002.  and 
released  December  19,  2002.  The  full 
text  of  this  order  may  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International.  Portals 
11.  445  12th  Street.  SW.  Room  CY-B402, 
Washington.  DC  20554.  telephone  202- 
Hfi3-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aoJ.com.  It  is  also 
ivailable  on  the  Commission's  Web  site 
it  http://www.fcc.gov/Bureaus/ 
( 'ommon  Carrier/ in- 
region  applications/sbcca/ 
xelcome.html. 

.Synopsis  onhe  Order 

1.  History  of  thv  Application.  (Jn 
September  20.  2002.  Pacific  filed  an 
application,  pursuant  to  section  271  of 
the  Telecommunications  Act  of  1996. 
A  ith  the  Commission  to  provide  in- 
"gion.  interLATA  service  in  the  state  of 

alifornia. 

2.  The  California  Public  IHilities 
ommission  Order.  The  California 

Public  Utilities  Commission  (California 
Commission)  determined  that  Pacific 
Hell  had  successfully  complied  with  12 

f  the  14  checklist  items.  The  California 
ommission  also  emphasized  that 

'.icific  Bell  had  successfully  passed  the 
independent  third  party  test  of  its 
operations  support  systems  (OSS)  and 

loted  the  strong  performance  results 
i^acific  Bell  has  achieved  across  many 
service  categories.  The  California 


Commission  withheld  approval  of 
checklist  item  11  (number  portability) 
and  checklist  item  14  (resale). 
According  to  the  California 
Commission.  Pacific  Bell  did  not 
demonstrate  its  compliance  with  the 
number  portability  requirements  for 
failure  to  implement  a  mechanized 
Number  Portability  Administration 
Center  (NPAC)  check  process  in  time  to 
review  its  efficacy.  With  regard  to  the 
resale  requirements  of  checklist  item  14. 
the  California  Commission  concluded 
that  Pacific  Bell  did  not  comply  with  its 
resale  obligation  with  respect  to  its 
advanced  services.  Finally,  based  on  its 
analysis  of  section  709.2  of  the 
California  Public  Utilities  Code,  the 
California  Commission  determined  that, 
although  Pacific  Bell  met  most  of  the 
technical  requirements  under  section 
271.  it  could  not  support  Pacific's  entry 
into  the  long  distance  market  as 
beneficial  to  the  public  interest.  On 
December  12.  2002.  the  California 
Commission  issued  a  draft  Final 
Decision  on  the  Public  Utilities  Code 
Section  709.2(c)  inquiry,  in  which  it 
granted  Pacific  Bell  authority  to  operate 
and  provide  intrastate  interexchange 
telecommunications  services  upon 
receipt  of  full  authorization  from  the 
FCC  pursuant  to  section  271. 

3.  The  Department  of  Justice's 
Evaluation.  The  Department  of  Justice 
filed  its  evaluation  of  Pacific  Bell's 
application  on  October  29.  2002  in 
which  it  recommended  approval  of  the 
application.  The  Department  of  Justice 
noted  that  the  California  Commission's 
decision  regarding  checklist  items  11 
and  14  did  not  appear  to  preclude 
approval  of  Pacific  Bell's  application. 
The  Department  also  expressed  concern 
regarding  TELRIC  pricing  and  the  true- 
up  mechanism  that  Pacific  Bell 
proposed  for  use  in  California.  While 
the  Department  of  Justice  supported 
approval  of  Pacific  Bell's  application, 
based  on  the  current  record*  it  noted  its 
conclusions  were  subject  to  the 
Commission's  review  of  certain 
concerns  expressed  in  its  evaluation. 

Primary  Issues  in  Dispute 

4.  Checklist  Item  2 — UnbundJed 
Network  Elements.  Based  on  the  record, 
the  Commission  finds  that  Pacific  Bell 
has  provided  "nondiscriminatory  access 
to  network  elements  in  accordance  with 
the  requirements  of  sections  251(c)(3) 
and  252(d)(1)"  of  the  Act  in  compliance 
with  checklist  item  2. 

5.  The  Commission  finds  that  Pacific 
Bell's  UNE  rates  in  California  are  just, 
reasonable,  and  nondiscriminatory,  and 
are  based  on  cost  plus  a  reasonable 
profit  as  required  by  section  252(d)(1). 
Thus.  Pacific  Bell's  UNE  rates  in 


California  satisfy  checklist  item  2.  The 
Commission  has  previously  held  that  it 
will  not  conduct  a  de  novo  review  of  a 
state's  pricing  determinations  and  will 
reject  an  application  only  if  either 
"basic  TELRIC  principles  are  violated  or 
the  state  commission  mak0»  clear  errors 
in  factual  findings  on  matters  so 
substantial  that  the  end  result  falls 
outside  the  range  that  a  reasonable 
application  of  TELRIC  principles  would 
produce.  "  The  California  Commission 
concluded  that  Pacific  Bell's  UNE  rates 
satisfy  checklist  item  2.  While  the 
Commission  has  not  conducted  a  de 
novo  review  of  the  California 
Commission's  pricing  determinations, 
the  Commission  has  followed  the  urging 
of  the  Department  of  Justice  to  examine 
commenters'  complaints  regarding  UNE 
pricing. 

6.  The  Commission  reviewed 
commenters'  criticism  of  issues 
including  rates  for  switching,  loops  and 
non-loops,  vertical  features,  dedicated 
transport,  and  DSl  and  DS3  loops,  as 
well  as  nonrecurring  charges.  The 
Commission  also  investigated  issues 
regarding  the  interim  nature  of 
switching  and  loop  rates.  Pacific  Bell's 
true-up  commitment,  and  the 
comparison  of  Pacific  Bell's  UNE  rates 
in  California  to  SBC's  rates  in  Texas  as 
part  of  our  benchmark  analysis.  After 
carefully  reviewing  these  complaints, 
the  Commission  concludes  that  the 
California  Commission  followed  basic 
TELRIC  principles  and  the  complaints 
do  not  support  a  finding  that  the 
California  Commission  committed  clear 
error.  Thus,  the  Commission  concludes 
that  Pacific  Bell's  UNE  rates  in 
California  satisfy  the  requirements  of 
checklist  item  2. 

7.  The  Commission  also  concludes 
that  Pacific  Bell  meets  it  obligation  to 
provide  access  to  its  OSS — the  systems, 
databases,  and  personnel  necessary  to 
support  the  network  elements  or 
services.  Nondiscriminatory  access  to 
OSS  ensures  that  new  entrants  have  the 
ability  to  order  service  for  their 
customers  and  communicate  effectively 
with  Pacific  Bell  regarding  basic 
activities  such  as  placing  orders  and 
providing  maintenance  and  repair 
services  for  customers.  The  Commission 
finds  that,  for  each  of  the  primary  OSS 
functions  (pre-ordering.  ordering, 
provisioning,  maintenance  and  repair, 
and  billing,  as  well  as  change 
management  and  technical  assistance). 
Pacific  Bell  provides  access  that  enables 
competing  carriers  to  perform  the 
functions  in  substantially  the  same  time 
and  manner  as  Pacific  Bell  or,  if  there 

is  not  an  appropriate  retail  analogue  in 
Pacific  Bell's  systems,  in  a  manner  that 
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permits  an  efficient  competitor  a 
meaningful  opportunity  to  compete. 

8.  Pursuant  to  this  checklist  item, 
Pacific  Bell  must  also  provide 
nondiscriminatory  access  to  network 
elements  in  a  manner  that  allows  other 
carriers  to  combine  such  elements,  and 
demonstrate  that  it  does  not  separate 
already  combined  elements,  except  at 
the  specific  request  of  a  competing 
carrier.  Based  on  the  evidence  in  the 
record,  and  upon  Pacific  Bell's  legal 
obligations  under  interconnection 
agreements.  Pacific  Bell  demonstrates 
that  it  provides  to  competitors 
combinations  of  already-combined 
network  elements  as  well  as 
nondiscriminatory  access  to  unbundled 
network  elements  in  a  manner  that 
allows  competing  carriers  to  combine 
those  elements  themselves. 

9.  Checklist  Item  1 1— Local  Number 
Portability.  Based  on  the  record,  the 
Commission  finds,  notwithstanding  the 
California  Commission's  determination 
that  Pacific  Bell  failed  to  comply  with 
checklist  item  1 1  tor  failing  to 
implement  a  mechanized  Number 
Portability  Administration  Center  check 
process,  that  Pacific  Bell  meets  its 
requirement  to  provide,  to  the  extent 
technically  feasible,  number  portability 
in  accordance  with  requirements 
prescribed  by  the  Commission.  Pacific 
Bell  demonstrates  that  it  makes  local 
number  portability  available  to 
competitive  LECs  through 
interconnection  agreements  and  in 
conformance  with  the  Commission's 

rules. 

10.  Checklist  Item  14— Resale.  Based 
on  the  evidence  in  the  record,  the 
Commission  concludes  that  Pacific  Bell 
demonstrates  that  it  makes 
telecommunications  services  including 
DSL  resale,  available  in  California  for 
resale,  in  accordance  with  sections 
251(c)(4)  and  section  252(d)(3)  and, 
thus,  satisfies  the  requirements  for 
checklist  item  14.  Although  we  note  that 
the  California  Commission  concluded 
that  Pacific  Bell  had  erected 
unreasonable  barriers  to  entry  in 
California's  DSL  market  by  not 
complying  with  its  resale  obligations 
with  respect  to  advanced  services  and 
by  offering  certain  restrictive 
conditions,  based  on  a  full  review  of  the 
record,  we  conclude  that  Pacific  Bell 
demonstrates  compliance  with  checklist 
item  14 

Other  Checklist  Items 

11.  Checklist  Item  1 — Jnterconnection. 
Based  on  the  evidence  in  the  record,  the 
Commission  finds  that  PacBell 
demonstrates  that  it  provides 
interconnection  in  accordance  with  the 
requirements  of  section  251(c)(2),  and  as 


specified  in  section  271  and  applied  in 
the  Commission's  prior  orders. 

12.  Pacific  Bell  also  demonstrates  that 
its  collocation  offerings  in  California 
satisfy  the  requirements  of  sections  251 
and  271  of  the  Act.  Pacific  Bell 
demonstrates  that  it  offers 
interconnection  in  California  to  other 
telecommunications  carriers  at  just, 
reasonable,  and  nondiscriminatory 
rates,  in  compliance  with  checklist  item 
1. 

13.  Checklist  Item  4 — Unbundled 
Local  JjDops.  The  Commission 
concludes  that  Pacific  Bell  provides 
unbundled  local  loops  in  accordance 
with  the  requirements  of  section  271 
and  our  rules.  Our  conclusion  is  based 
on  our  review  of  Pacific  Bell's 
performance  for  all  loop  types,  which 
include  voice-grade  loops,  xDSL- 
capable  loops,  digital  loops,  high- 
capacity  loops,  as  well  as  our  review  of 
Pacific  Bell's  processes  for  hot  cut 
provisioning,  and  line  sharing  and  line 
splitting. 

14.  Checklist  Item  5 — Unbundled 
Transport.  Section  271(c){2){B)(v)  of  the 
competitive  checklist  requires  a  BOC  to 
provide  "local  transport  from  the  trunk 
side  of  a  wireline  local  exchange  carrier 
switch  unbundled  from  switching  or 
other  services."  The  Commission 
concludes,  based  upon  the  evidence  in 
the  record,  that  Pacific  Bell 
demonstrates  that  it  provides 
unbundled  local  transport,  in 
compliance  with  the  requirements  of 
checklist  item  5. 

15.  Checklist  Item  13— Reciprocal 
Compensation.  Section  271  (c)(2)(B)(iii) 
of  the  Act  requires  that  a  BOC  enter  into 
"(r)eciprocal  compensation 
arrangements  in  accordance  with  the 
requirements  of  section  252(d)(2)."  In 
turn,  section  252(d)(2)(A)  specifies 
when  a  state  commission  may  consider 
the  terms  and  conditions  for  reciprocal 
compensation  to  be  just  and  reasonable. 
Based  on  the  record,  we  conclude  that 
Pacific  Bell  demonstrates  that  it 
provides  reciprocal  compensation  as 
required  by  the  Act. 

16.  Checklist  Items  3.  6,  7.  8,  9.  10  and 
12.  An  applicant  under  section  271 
must  demonstrate  that  it  complies  with 
checklist  item  3  (poles,  ducts,  and 
conduits),  item  6  (unbundled  local 
switching),  item  7  (911/E911  access  and 
directory  assistance/operator  services), 
item  8  (white  pages),  item  9  (numbering 
administration),  item  10  (databases  and 
signaling),  and  item  12  (dialing  parity). 
Based  on  the  evidence  in  the  record, 
and  in  accordance  with  Commission 
rules  and  orders  concerning  compliance 
with  section  271  of  the  Act.  the 
Commission  concludes  that  Pacific  Bell 
demonstrates  that  it  is  in  compliance 


with  checklist  items  3,  6.  7.  8.  9. 10,  and 
12  in  California.  The  California 
Commission  also  concluded  that  Pacific 
Bell  complies  with  the  requirements  of 
each  of  these  checklist  items. 

Other  Statutory  Requirements 

17.  Compliance  with  Section 
271(c)(1)(A).  The  Commission 
concludes  that  Pacific  Bell  demonstrates 
that  it  satisfies  the  requirements  of 
section  271(c)(1)(A)  based  on  the 
interconnection  agreements  it  has 
implemented  with  competing  carriers  in 
the  state  of  California.  The  record 
demonstrates  that  competitive  LECs 
serve  some  business  and  residential 
customers,  either  exclusively  or 
predominantlv  over  their  own  facilities. 

18.  Section'272  Compliance.  Pacific 
Bell  provides  evidence  that  it  maintains 
the  same  structural  separation  and 
nondiscrimination  safeguards  in 
California  as  it  does  in  Texas,  Missouri, 
Arkansas,  Kansas,  and  Oklahoma  where 
SBC  has  already  received  section  271 
authority.  Based  on  the  record  before  us, 
we  conclude  that  Pacific  Bell  has 
demonstrated  that  it  will  comply  with 
the  requirements  of  section  272. 

19.  Public  Interest  Analysis.  The 
Commission  concludes  that  approval  of 
this  application  is  consistent  with  the 
public  interest.  It  views  the  public 
interest  requirement  as  an  opportunity 
to  review  the  circumstances  presented 
by  the  applications  to  ensure  that  no 
other  relevant  factors  exist  that  would 
frustrate  the  congressional  intent  that 
markets  be  open,  as  required  by  the 
competitive  checklist,  and  that  entry 
will  therefore  serve  the  public  interest 
as  Congress  expected.  While  no  one 
factor  is  dispositive  in  this  analysis,  the 
Commission's  overriding  goal  is  to 
ensure  that  nothing  undermines  its 
conclusion  that  markets  are  open  to 
competition. 

20.  The  Commission  finds  that, 
consistent  with  its  extensive  review  of 
the  competitive  checklist,  barriers  to 
competitive  entry  in  the  local  market 
have  been  removed  and  the  local 
exchange  market  today  is  open  to 
competition.  We  note  that  the  California 
Commission  determined  that  it  could 
not  support  Pacific  Bell's  entry  in  the 
long  distance  market  as  beneficial  to  the 
public  interest  under  its  state  public 
interest  inquiry-,  under  section  709.2  of 
the  California  Public  Utilities  Code. 
However,  we  conclude  that,  while  the 
state  retains  authority  to  enforce 
obligations  and  safeguards  relating  to  a 
BOC's  provision  of  intrastate  interLATA 
services,  the  relevant  standard  applied 
is  a  federal  one.  as  set  forth  in  the  Act. 
Nevertheless,  having  fully  considered 
the  facts  and  circumstances  identified 
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by  the  California  Commission  (to  the 
extent  they  could  independently 
establish  a  public  interest  concern 
cognizable  by  this  Commission),  we 
conclude  that  Pacific  Bell's  entry  into 
the  long  distance  market  will  benefit 
consumers  and  competition. 

2 1 .  We  also  note  that  commenters 
urge  the  Commission  to  perform  a  price 
squeeze  analysis  regarding  rates  for  DSl 
and  DS3  loops,  DSL  transport,  and 
payphone  lines.  The  Commission  has 
reviewed  the  commenters'  evidence  of  a 
price  squeeze,  however,  and  determined 
that,  even  if  the  Commission  accepted 
their  assertions  that  a  price  squeeze 
analysis  is  mandated  by  section  271 's 
public  interest  requirement,  no  price 
squeeze  is  present  here.  The 
commenters'  price  squeeze  claims  are 
insufficient  to  demonstrate  the  existence 
of  a  price  squeeze  that  dooms  them  to 
failure  under  the  standard  articulated  by 
the  D.C.  Circuit  in  Sprint  v.  FCC. 
Therefore,  the  Commission  concludes 
that  there  is  no  evidence  in  the  record 
that  warrants  disapproval  of  this 
application  based  on  allegations  of  a 
price  squeeze,  whether  couched  as 
discrimination  under  checklist  item  2  or 
a  violation  of  the  public  interest 
standard. 

22.  The  Commission  also  finds  that 
the  performance  monitoring  and 
enforcement  mechanisms  developed  in 
California,  in  combination  with  other 
factors,  provide  meaningful  assurance 
that  Pacific  Bell  continue  to  satisfy  the 
requirements  of  section  271  after 
entering  the  long  distance  market. 

23.  The  Commission  concludes  that 
approval  of  this  application  is 
consistent  with  the  public  interest. 
From  our  extensive  review  of  the 
competitive  checklist,  which  embodies 
the  critical  elements  of  market  entry 
under  the  Act,  we  find  that  barriers  to 
competitive  entry  in  California's  local 
exchange  market  have  been  removed, 
and  that  the  local  exchange  market  is 
open  to  competition. 

24.  Section  271(d)(6)  Enforcement 
Authority.  The  Commission  concludes 
that,  working  with  the  California 
Commission,  we  will  closely  monitor 
Pacific  Bell's  post-approval  compliance 
to  ensure  that  Pacific  Bell  does  not 
"ceased  to  meet  the  conditions  required 
for  [section  271)  approval'  We  stand 
ready  to  exercise  our  various  statutory 
enforcement  powers  quickly  and 
decisively  if  there  is  evidence  that 
market  opening  conditions  have  not 
been  sustained. 


Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secfvlary. 

|FK  Doc.  02-.12H.50  Filed  12-26-02:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[WC  Docket  No  02-307   FCC  02-331] 

Joint  Application  by  BellSouth 
Corporation,  BellSoutti 
Telecommunications,  Inc..  and 
BellSouth  Long  Distance.  Inc.  tor 
Provision  of  In-Region,  InterLATA 
Services  in  Florida  and  Tennessee 

AGENCY:  Federal  Communications 
'     iniiiission. 
action:  Notice. 

summary:  In  the  document,  the  Federal 
Communications  Commission 
(Commission)  grants  the  section  271 
application  of  BellSouth  Corporation,  et 
al.  (BellSouth)  for  authority  to  enter  the 
interLATA  telecommunications  market 
in  the  states  of  Florida  and  Tennessee. 
The  Commission  grants  BellSouth's 
application  based  on  its  conclusion  that 
BellSouth  has  satisfied  all  of  the 
statutory  requirements  for  entry,  and 
opened  its  local  exchange  markets  to 
full  competition. 

DATES:  Effective  December  30.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  iNewcomb.  Attorney-Advisor, 
Wireline  Competition  Bureau,  at  (202) 
418-1573  or  via  the  Internet  at 
cnewcomb@fcc.gov.  The  complete  text 
of  this  Memorandum  Opinion  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC  20554. 
Further  information  may  also  be 
obtained  by  calling  the  Wireline 
Competition  Bureau's  TTY  number: 
(202)  418-(l»M4 

SUPPt-EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
WC  Docket  No.  02-307,  FCC  02-331, 
adopted  December  18.  2002.  and 
released  December  19,  2002.  The  full 
text  of  this  order  may  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International.  Portals 
II.  445  12th  Street.  SW.,  Room  CY-B402. 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com.  It  is  also 
available  on  the  Commission's  Web  site 
at  http://www.fcc.gov/Bureaus/ 
Wireline_  Competition  /in  - 
region  applications. 


Synopsis  of  the  Order 

1.  History  of  the  Application.  On 
September  20,  2002.  BellSouth  filed  an 
application,  pursuant  to  section  271  of 
the  Telecommunications  Act  of  1996, 
with  the  Commission  to  provide  in- 
region,  interLATA  service  in  the  states 
of  Florida  and  Tennessee. 

2.  The  State  Commissions' 
Evaluations.  The  Florida  Public  Service 
Commission  (Florida  Commission),  and 
the  Tennessee  Regulatory  Authority 
(Tennessee  Authority)  (collectively, 
state  commissions),  following  an 
extensive  review  process  over  a  number 
of  years,  advised  the  Commission  that 
BellSouth  had  met  the  checklist 
requirements  of  section  271  and  has 
taken  the  statutorily  required  steps  to 
open  its  local  markets  in  each  state  to 
competition.  Conspqumtly.  the  state 
commissions  reconiincndcd  thdt  the 
Commission  approve  BellSouth  s  in- 
region,  interLATA  entry  in  their 
evaluations  and  comments  in  this 
proceeding. 

3.  The  Department  of  Justice's 
Evaluation  The  Department  of  Justice 
filed  its  evaluation  of  BellSouth's 
application  on  October  10,  2002  It 
recommended  approval  of  the 
application  subject  to  the  Commission's 
resolving  certain  concerns  expressed  by 
the  Department  of  )ustice.  specifically, 
BellSouth's  change  management  process 
for  operations  support  systems  (OSS), 
and  its  policy  on  restating  erroneously 
reported  performance  data. 

4.  Compliance  with  Section 
271(c)(1)(A).  The  Commission 
concludes  that  BellSouth  demonstrates 
that  it  satisfies  the  requirements  of 
section  271(c)(1)(A)  based  on  the 
interconnection  agreements  it  has 
implemented  with  competing  carriers  in 
Florida  and  Tennessee.  The  record 
demonstrates  that  competitive  LECs 
serve  some  business  and  residential 
customers  using  predominantly  their 
own  facilities  in  each  of  the  states. 

Primary  Issues  in  Dispute 

5.  Checklist  Item  2 — Unbundled 
Network  Elements.  Based  on  the  record, 
the  Commission  finds  that  BellSouth 
has  provided  'nondiscriminatory  access 
to  network  elements  in  accordance  with 
the  requirements  of  sections  251(c)(3) 

-and  252(d)(1)  "  of  the  Act  in  compliance 
with  checklist  item  2. 

6.  The  Commission  finds  that 
BellSouth's  UNE  rates  in  Florida  and 
Tennessee  are  just,  reasonable,  and 
nondiscriminatory,  and  are  based  on 
cost  plus  a  reasonable  profit  as  required 
by  section  252(d)(1)  Thus,  BellSouth's 
UNE  rates  in  Florida  and  Tennessee 
satisfy  checklist  item  2.  The 
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Commission  has  previously  noted  that 
different  .states  may  reach  different 
results  that  are  each  withm  the  range  of 
what  a  reasonable  application  of 
TELRIC  principles  would  produce.  After 
reviewing  commenters'  criticisms  of 
BellSouth's  hot  cut  charges  for  SL-2 
loops,  expedite  order  charge, 
promotional  tariffs,  inflation  recovery 
methodology,  and  loading  factors,  the 
Commission  (  oncludes  that  Florida  and 
Tennessee  Commissions  followed  basis 
TELRIC  principles  and  there  is 
insufficient  evidence  to  demonstrate 
that  the  state  commissions  committed 
clear  error. 

7.  Pursuant  to  this  checklist  item,  the 
Commission  finds  that  BellSouth  also 
provides  nundisc  riminatorv  access  to 
network  elements  in  a  manner  that 
allows  other  carriers  to  combine  such 
elements  themselves.  In  addition. 
BellSouth  demonstrates  that  it  provides 
to  competitors  combinations  of  already- 
combined  network  elements. 
Accordingly.  BellSouth  provides  UNEs, 
including  I'NE  combinations,  in  the  two 
states  in  the  same  manner  as  the 
Commission  approved  in  Georgia  and 
Louisiana 

8.  The  Commission  also  concludes 
that  BellSouth  meets  its  obligation  to 
provide  access  to  its  OSS— the  systems, 
databases  and  personnel  necessary  to 
support  network  elements  or  services 
Based  on  the  evidence  presented  in  the 
record,  the  Commission  finds  that 
BellSouth  provides  nondiscriminatorv 
access  to  each  of  the  primary  OSS 
functions  (pre-ordering.  ordering. 
provisioning,  maintenance  and  repair, 
billing,  and  change  management  and 
technical  assistance!  BellSouth 
provides  access  to  its  OSS  in  a  manner 
that  enables  competing  carriers  to 
perform  the  functions  in  substantially 
the  same  time  and  manner  as  BellSouth 
or.  if  there  is  not  an  appropriate  retail 
analogue  in  BellSouth's  systems,  m  a 
manner  that  permits  an  efficient 
competitor  a  meaningful  opportunity  to 
compete. 

9.  Specifically,  regarding  change 
management,  the  Commission  finds 
that,  since  the  BellSouth  Georgia/ 
Louisiana  and  Multistate  Section  271 
Orders.  BellSouth  has  continued  to 
improve  the  adequacy  of  its  plan  by 
broadening  its  scope  and  by  increasing 
the  role  of  competitive  LECs  in  the 
process.  While  the  Commission  finds 
that  problems  still  exist  with  respect  to 
BellSouth's  adherence  to  the  change 
management  process,  the  Commission 
finds  those  problems — generally,  the 
quality  of  software  releases  and  the 
number  of  change  requests  awaiting 
implementation — are  not  sufficient  to 


warrant  a  finding  of  checklist 
noncompliance. 

Other  Checklist  Items 

10.  Checklist  Item  4— Unbundled 
Local  Loops.  BellSouth  demonstrates 
that  it  provides  unbundled  local  loops 
in  accordance  with  the  requirements  of 
section  271  and  our  rules  in  that  it 
provides  "local  loop  transmission  from 
the  central  office  to  the  customer's 
premises,  unbundled  from  local 
switching  or  other  sen-ices."  More 
specifically,  BellSouth  establishes  that  it 
provides  access  to  loop  make-up 
information  in  compliance  with  the 
U\'E  Hemand  Order  and 
nondiscriminatory  access  to  stand  alone 
xDSL-capable  loops  and  high-capacity 
loops.  Also.  BellSouth  provides  voice 
grade  loops,  both  as  new  loops  and 
through  hot-cut  conversions,  in  a 
nondiscriminatory  manner  Finally. 
BellSouth  has  demonstrated  that  it  has 
a  line-sharing  and  line-splitting 
provisioning  process  that  affords 
competitors  nondiscriminatory  access  to 
these  facilities 

1 1   Checklist  Item  1 1— Number 
Portability  Section  251(b)(2)  requires  all 
LECs  "to  provide,  to  the  extent 
technically  feasible,  number  portability 
m  accordance  with  requirements 
prescribed  by  the  Commission"  Based 
on  the  evidence  in  the  record,  we  find 
that  BellSouth  complies  with  the 
requirements  of  checklist  item  11. 

12.  Checklist  Item  13— Reciprocal 
Compensation  Based  on  the  evidence 
in  the  record,  the  Commission 
concludes  that  BellSouth  has  m  place 
reciprocal  compensation  arrangements 
in  accordance  with  the  requirements  of 
section  252(d!(2;  of  the  Act  in 
compliance  with  checklist  item  13. 

13.  Checklist  Items  1.3,5.  6,  7.  8.  9. 
10.  12.  and  14  An  applicant  under 
section  271  must  demonstrate  that  it 
complies  with  checklist  item  1 
(interconnection),  item  3  (access  to 
poles,  ducts,  and  conduits),  item  5 
(unbundled  transport),  item  6 
(unbundled  local  switching),  item  7 
(911/E911  access  and  director^' 
assistance 'operator  services),  item  8 
(white  pages  directory  listings),  item  9 
(numbering  administration),  item  10 
(databases  and  associated  signaling), 
item  12  (local  dialing  parity),  and  item 
14  (resale)   Based  on  the  evidence  in  the 
record,  the  Commission  concludes  that 
BellSouth  demonstrates  that  it  is  in 
compliance  v\'ith  checklist  items  1,3,5, 
6.  7.  8,  9,  10.  12,  and  14  in  the  two 

states 

14.  Section  272  Compliance. 
BellSouth  provides  evidence  that  it 
maintains  the  same  structural  separation 
and  nondiscrimination  safeguards  in 


Florida  and  Tennessee  as  it  does  in 
Alabama,  Kentucky,  Mississippi.  North 
Carolina,  South  Cairolina,  Georgia,  and 
Louisiana,  states  in  which  BellSouth  has 
already  received  section  271  authority. 
Therefore,  the  Commission  concludes 
that  BellSouth  has  demonstrated  that  it 
is  in  compliance  with  the  requirements 
of  section  272. 

15.  Public  Interest  Analysis.  The 
Commission  concludes  that  approval  of 
this  application  is  consistent  with  the 
public  interest.  It  views  the  public 
interest  requirement  as  an  opportunity 
to  review  the  circumstances  presented 
by  the  applications  to  ensure  that  no 
other  relevant  factors  exist  that  would 
frustrate  the  congressional  intent  that 
markets  be  open,  as  required  by  the 
competitive  checklist,  and  that  entry- 
will  therefore  serve  the  public  interest 
as  Congress  expected.  The  Commission 
finds  that  barriers  to  competitive  entr>' 
in  the  local  exchange  markets  have  been 
removed  and  that  the  local  exchange 
markets  in  each  state  are  open  to 
competition.  The  Commission  also  finds 
that  the  performance  monitoring  and 
enforcement  mechanisms  developed  in 
each  state,  in  combination  with  other 
factors,  provide  meaningful  assurance 
that  BellSouth  will  continue  to  satisf>' 
the  requirements  of  section  271  after 
entering  the  long  distance  market. 

16.  Section  271(d)(6)  Enforcement 
Authority.  Workiivg  with  each  of  the 
state  commissions,  the  Commission 
intends  to  closely  monitor  BellSouth's 
post-approval  compliance  to  ensure  that 
BellSouth  continues  to  meet  the 
conditions  required  for  section  271 
approval.  It  stands  ready  to  exercise  its 
various  statutory  enforcement  powers 
quickly  and  decisively  in  appropriate 
circumstances  to  ensure  that  the  local 
market  remains  open  in  each  of  the 
states. 

Federal  Communications  Commission. 
William  F.  Caton. 
Deputy  Secretary. 

[FR  Doc  02-32651  Filed  12-26-02;  8:45  am] 
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FEDERAL  HOUSING  FINANCE  BOARD 

[No   2002-N-14] 
RIN  306&-AB23 

Monthly  Survey  of  Rates  and  Terms  on 
Conventional  One-Family  Non-tarm 
Mortgage  Loans 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Notice  of  methodological 

changes  to  the  Monthly  Survey  of  Rates 

and  Terms  on  Conventional  One- 
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Family.  Non-farm  Mortgage  Loans 
(Monthly  Interest  Rate  Survey  or  MIRS), 
and  notice  of  substitution  of  t:ertain 
indexes  for  adjustable-rate  mortgages 

(Notice). 

SUMMARY:  The  Federal  Hosing  Finance 
Hodrd  (Finance  Board)  is  implementing 
several  methodological  and  reporting 
changes  to  MIRS  and  hereby  gives 
notice  of  the  substitution  of 
substantially  similar  adjustable-rate 
mortgage  (ARM)  index  rates  for  certain 
non-standard  index  rates  in  the  survey. 
As  part  of  these  changes,  several 
interest-rate  series  that  may  be  used  as 
an  ARM  index  on  a  very  small  number 
of  non-standard  ARMs  no  longer  will  be 
mnd*'  iU'Hihiblf 

EFFECTIVE  DATE:  |anuarv  1.  2003. 
fOR  FURTHER  INFORMATION  CONTRACT: 
)ii,>t^pii  A.  M(.ki}uzie,  Deputy  t.hief 
Economist.  (202)  408-2845  or 
mckenziej@fhfb.gov.  Federal  Housing 
Finance  Board,  1777  F  Street.  NW.. 
Washington.  DC  20006. 

SUPPLEMENTARY  INFORMATION: 

I   Background  and  btatutory  Authority 

Un  September  26.  2000.  the  Finance 
Board  published  in  the  Federal  Register 
(65  FR  57813)  a  notice  proposing  several 
changes  to  the  Monthly  Interest  Rate 
Survey  aimed  at  improving  the 
reliability  of  MIRS  data  (preliminary 
notice).  Among  the  proposed  changes 
were:  changing  the  sampling  and 
weighting  methodology  from  one  based 
on  lender  type  and  region  to  one  based 
solely  on  lender  size,  eliminating  the 
monthly  table  of  mortgage  interest  rates 
and  terms  by  lender  type  (Table  III  of 
the  monthly  MIRS  release),  and  adding 
and  deleting  several  metropolitan  areas 
in  the  quarterly  table  of  mortgage  rates 
and  terms  by  metropolitan  area  (Table 
IV  of  the  January,  April.  )uly.  and 
October  MIRS  releases)  so  that  only  the 
largest  32  metropolitan  areas  would  be 
reported. 

The  Finance  Board  conducts  MIRS. 
which  provides  a  statistical  base  for 
certain  home  price  benchmarks. '  By 


'  Th(!  Housing  and  Clommunity  n«>vnlopment  Act 
of  19H0  lied  the  Fannin  Mae  and  Freddie  Mac 
cunforming  loan  limits  to  MIRS  See  I'ub.  L.  ^16- 
399.  Title  111.  !ii.113(a|.  (b).  94  Stat.  I644--J5  (Oct.  8. 
1980).  SpeciRcally.  Fannie  Mae  and  Freddie  ZMac 
are  required  by  ttieir  reepuctive  statues,  which  are 
nearly  identical,  to  base  the  change  in  the  annual 
dollar  limit  on  the  "the  national  one-family  house 
price  in  the  monthly  survey  of  all  major  lenders 
conducte<l  by  the  (Finance  Board  I"  Stv  12  U..S.C 
1717(b)(2).  r454(H)(2).  The  Finance  Board  inherited 
the  task  of  conducting  the  MIRS  from  the  former 
Federal  Home  Loan  Bank  Board  (FHLBB)  pursuant 
to  sectiim  402(e)(3)  of  the  Financial  Institutions 
Reform.  Re<.overv.  and  Enforcement  Act  of  1989 
( 'FIRREA").  Pub.  L.  101-73.  Title  VII.  ti  402(e)(3). 
103  Stat.  183  (1989).  and  was  substituted  for  the 
former  FHLBB  in  the  conforming  loan  limit 


law,  the  Chairman  may  approve  the 
adoption  of  changes  to  the  methodology 
to  be  employed  that  affect  the 
availability  of  ARM  indexes  following 
publication  for  notice  and  comment.  See 
12  use.  1437  note.  MIRS  is  the  only 
national  survey  of  mortgage  rates  and 
terms  for  both  new  and  existing  home 
sales.  And  because  it  reports  the  terms 
and  conditions  on  loans  closed,  which 
may  include  loan-to-value  ratios,  term 
to  maturity,  number  of  points  actually 
charged,  and  features  of  ARMs.  MIRS  is 
more  comprehensive  than  any  similar 
survey. 

The  Federal  Home  Loan  Bank  Act 
(Act)  provides  for  the  on-going 
availability  of  indexes  used  to  calculate 
the  interest  rates  on  ARMs,  and 
authorizes  the  substitution  of 
substantially  similar  indexes  for  indexes 
that  may  no  longer  be  calculated  or 
made  available.  See  12  U.S.C.  1437  note. 
The  Act  provides  in  pertinent  part  that 
the  Chairperson  of  the  Finance  Board 
"shall  take  such  action  as  may  be 
necessary  to  assure  that  the  indexes 
prepared  by  the  •    •    *  Federal  Home 
Loan  Bank  Board  *   *   *  immediately 
prior  to  the  enactment  of  this  subsection 
and  used  to  calculate  the  interest  rate  on 
adjustable-rate  mortgage  instruments 
continue  to  be  available."  Id. 

With  respect  to  the  substitution  of 
substantially  similar  indexes,  the  Act 
provides  that  as  set  forth  in  section 
402(e)(4)  of  FIRREA,  "li|f  any  agency 
can  no  longer  make  available  an  index," 
it  may  substitute  a  "substantially 
similar"  index  "if  the  *   *   * 
Chairperson  of  the  Finance  Board  *    *    * 
determines,  after  notice  and  opportunity 
for  comment,  that — (A)  the  new  index  is 
based  on  data  substantially  similar  to 
that  of  the  original  index;  and  (B)  the 
substitution  of  the  new  index  will  result 
in  an  interest  rate  substantially  similar 
to  the  rate  in  effect  at  the  time  the 
original  index  became  unavailable."  See 
12  U.S.C.  1437  note.  Thus,  the  Act 
provides  authority  for  the  changes  in  the 
methodology  and  the  designation  of  a 
substitute  index  that  are  the  subject  of 
this  Notice. 

While  the  Finance  Board  does  not 
know  of  any  ARMs  whose  interest  rate 
is  linked  to  any  of  the  series  proposed 
to  be  deleted,  it  is  possible  that  a  very 
small  number  of  non-standard  ARMs 
could  be  linked  to  these  series. 
Accordingly,  the  Finance  Board 
proposed  the  designation  of  successor 
index  rates  as  follows: 

(1)  For  any  contract  mortgage  rate 
listed  in  Table  III  of  the  monthly  MIRS 
release  (mortgage  rates  and  terms  by 


provisions  pursuant  to  $§  731(f)(1)(B)  and  (fl(2)(BI 
of  FIRREA. 


lender  type)  the  proposed  successor 
index  was  the  "National  Average 
Contract  Mortgage  Rate  for  Ail  Homes 
by  Combined  Lenders  '  as  reported  in 
the  top  panel  of  Table  I  in  the  monthly 
MIRS  release; 

(2)  For  any  effective  mortgage  rate 
listed  in  Table  III  of  the  monthly  MIRS 
release  (mortgage  rates  and  terms  by 
lender  type)  the  proposed  successor 
index  was  the  "National  Average 
Effective  Mortgage  Rate  for  All  Homes 
by  Combined  Lenders"  as  reported  in 
the  top  panel  of  Table  I  in  the  monthly 
MIRS  release; 

(3)  For  any  contract  mortgage  rate 
listed  in  Table  IV  of  the  quarterly  MIRS 
release  (mortgage  rates  and  terms  by 
metropolitan  area)  for  a  metropolitan 
area  no  longer  reported  the  proposed 
successor  index  was  the  "National 
Average  Contract  Mortgage  Rate  for  All 
Homes  by  Combined  Lenders"  as 
reported  in  Table  I  in  thi'  nmnthlx  MIRS 
release;  and 

(4)  For  any  effective  mortgage  rat' 
listed  in  Table  IV  of  the  quarterly  .MlKb 
release  (mortgage  rates  and  terms  by 
metropolitan  area)  for  a  metropolitan 
area  no  longer  reported  the  proposed 
successor  index  was  the  "National 
Average  Effective  Mortgage  Rate  for  All 
Homes  by  Combined  Lenders"  as 
reported  in  Table  I  in  the  monthly  MIRS 
release. 

The  preliminary  notice  proposed 
eliminating  Table  111  from  the  monthly 
MIRS  release,  and  requested  comments 
on  the  proposed  designation  of 
successor  index  rates,  and  several  other 
aspects  of  MIRS.  In  particular,  the 
preliminary  notice  requested  comments 
on  a  proposed  change  in  MIRS  sampling 
and  weighting  methodology  that  would 
sample  lenders  based  solely  on  lender 
size  as  opposed  to  the  current  sampling 
based  on  lender  type  and  region. 

II.  AntiKsis  oi  (  (immtMit  Letters  and 
Changes  Made  in  the  hinal  .Notice 

In  response  to  the  preliminary  notice, 
the  Finance  Board  received  a  total  of 
five  comment  letters — two  from  housing 
government-sponsored  enterprises  and 
three  from  trade  associations.  The 
comments  were  nearly  unanimous  on 
two  points.  First,  the  commenters 
requested  continuation  of  sampling  by 
lender  type  because  mortgage  loans 
originated  by  savings  institutions 
(savings  and  loan  associations  and 
mutual  savings  banks)  differ  fnun 
mortgage  loans  originated  by  mortgage 
companies.  Mortgage  loans  originated 
by  savings  institutions  tend  to  be  larger, 
more  frequently  ARMs,  and  more 
frequently  non-conforming  than 
mortgages  originated  by  mortgage 
companies.  The  commenters  feared  that 
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this  important  mortgage  market  detail 
would  be  lost  if  savings  institutions 
were  not  separately  sampled.  Second, 
the  commenters  objected  to  the 
immediate  adoption  of  the  proposed 
weighting  methodology  because  there 
was  no  information  on  how  the  new 
sampling  and  weighting  methodology 
would  affect  the  reported  data. 

Several  of  the  commenters  suggested 
collapsing  the  "Savings  and  Loan 
Association"  and  the  "Mutual  Savings 
Bank"  categories  on  Table  III  of  the 
monthly  MIRS  release.  Only  one  of  the 
commenters  addressed  the  issue  of  ARM 
indexes,  and  that  comment  urged  the 
elimination  of  Table  IV. 

In  light  of  the  comments  received,  the 
Finance  Board  will  inifileinent  a  number 
of  changes  to  MIR.S  l»i'4iniiiiig  with  the 
January  2003  data  that  will  be  available 
in  late  February  2003.  Several  of  these 
changes  differ  from  the  changes 
proposed  in  the  preliminary  notice.  In 
particular,  the  major  changes  that  the 
Finance  Board  will  adopt  are  as  follows: 

(1)  MIRS  data  will  use  a  sampling  and 
weighting  methodology  based  on  lender 
size  and  lender  type.  There  will  be  four 
lender-size  classes  and  three  lender-type 
classes  (commercial  banks,  mortgage 
companies,  and  savings  institutions). 
This  will  give  a  total  of  12  cells  to 
sample  lenders  from; 

(2)  Table  III  of  the  monthly  MIRS 
release  will  continue  to  be  made 
available,  but  the  "Savings  and  Loan 
Association"  and  "Mutual  Savings 
Bank"  categories  will  be  collapsed  in  to 
a  single  "Savings  Institutions"  category; 
and 

(3)  Table  IV  that  presents  quarterly 
data  by  metropolitan  area  will  be 
changed  by  the  addition  of  the  following 
metropolitan  statistical  areas  (MSAs)  or 
consolidated  metropolitan  statistical 
areas  (CMSAs): 

Cincinnati— Hamilton.  OH-KY-IN 

CMSA 
Sacramento — Yolo,  CA  CMSA 
Orlando.  FL  MSA 
San  Antonio,  TX  MSA 
Las  Vegas,  NV— AZ  MSA 
Norfolk- Virginia  Beach-Newport  News, 

VA-NC  MSA;and  by  the  deletion  of 

the  following  MSAs: 
Salt  Lake  City— Ogden,  UT  MS 
Greensboro — Winston  Salem — High 

Point,  NC  MSA 
Rochester,  NY  MSA 
Louisville,  KY-IN  MSA 
Honolulu,  HI  MSA. 

The  Finance  Board  is  adopting  the 
suggestion  made  by  the  commenters  to 
retain  sampling  and  weighting  by  lender 
type.  The  Finance  Board  entered  into  a 
Memorandum  of  Understanding 
("MOU")  with  the  Census  Bureau  to 


design  a  revised  sampling  and 
weighting  methodology  for  MIRS.  The 
Census  Bureau  recommended  a 
methodology  similar  to  those  they  use 
in  establishment  (i.e.,  non-household) 
surveys.  The  new  sampling  and 
weighting  design  will  be  by  lender  type 
and  lender  size  instead  of  by  lender  type 
and  region.  The  new  methodology 
selects  the  largest  institutions  in  each  of 
the  three  lender-type  classes  with 
certainty.  The  probability  of  selection 
declines  (and  the  weight  increases)  as 
lender  size  in  terms  of  the  number  of 
conventional  single-family  mortgages 
originated  gets  smaller. 

Mortgage  market  developments  since 
the  last  major  revision  to  the  MIRS 
methodology  in  1991  include  the 
pervasive  presence  of  interstate 
activities,  conducted  either  through 
depositories  with  interstate  branches  or 
through  mortgage  companies  with 
multi-state  origination  capabilities. 
Indeed,  there  now  are  mortgage 
companies  with  truly  national  scope  of 
their  operations.  Because  of  widespread 
interstate  operations,  it  is  no  longer 
necessary  to  sample  lenders  based  on 
region  to  achieve  an  adequate  regional 
dispersion  of  reported  loans  each 
month. 

Several  of  the  commenters  objected  to 
the  adoption  of  a  revised  methodology 
because  they  were  uncertain  of  the 
effect  the  revised  methodology  would 
have  on  the  reported  data.  In  response 
to  the  commenters'  concerns,  the 
Finance  Board  calculated  the  effect  of 
the  revised  methodology  on  the  data: 
the  lender-size/lender-type  weighting 
methodology  recommended  by  the 
Census  Bureau  was  applied  to  the  raw 
MIRS  loans  for  the  period  of  August 
2001  through  August  2002  and 
compared  to  the  existing  reported  data. 
Using  13-month  averages  for  both  data 
sets,  the  existing  methodology  data  was 
subtracted  from  the  new  methodology 
data,  and  the  following  differences  were 
noted: 

Contract  mortgage  rate  0.04% 

Effective  mortgage  rate  0.04% 

Initial  fees  and  charges  0.02% 

Principal  $1,573 

Purchase  price  $1,730 

Term  to  maturity  (years)  0.16 

Loan-to-value  ratio  .-. 0.06% 

The  Finance  Board  does  not  view  any  of 
these  differences  to  be  economically 
significant. 

The  preliminary  notice  proposed 
eliminating  Table  III  from  the  monthly 
MIRS  release.  Because  the  Finance 
Board  is  adopting  the  suggestion  of  the 
commenters  to  retain  a  sampling  and 
weighting  methodology  based  in  part  on 
lender  tvpe.  the  agency  also  will  retain 
Table  III  of  the  monthly  MIRS  release 


with  mortgage  rates  and  terms  by  lender 
type.  Additionally,  in  response  to  the 
comments.  Table  III  will  be  modified  to 
collapse  the  former  "Savings  and  Loan 
Association"  and  "Mutual  Savings 
Bank"  categories  into  one  category 
called  savings  institutions.  The  change 
is  appropriate,  in  the  Finance  Board's 
view,  because  distinctions  between 
savings  and  loan  associations  and 
savings  banks  have  eroded,  and  there  is 
little,  if  any,  practical  difference 
between  the  two  charter  types.  As  is 
discussed  below,  the  decision  to  retain 
Table  III  affects  the  designation  of 
successor  index  rates. 

In  connection  with  the  proposed 
elimination  of  Table  III,  the  preliminar\ 
notice  proposed  successor  ARM  index 
rates  for  any  interest-rate  series  from 
Table  III  that  may  be  used  as  an  ARM 
index  rate.  By  retaining  a  modified 
Table  III,  the  Finance  Board  will  be  able 
to  designate  substitute  index  rates  that 
are  more  similar  to  the  series  deleted 
than  the  successor  series  proposed  in 
the  preliminary  notice. 

In  particular.  The  Finance  Board 
designates  successor  series  as  follows: 

(1)  The  designated  successor  series  for 
the  contract  mortgage  rate  for  either 
savings  and  loan  associations  (top  panel 
of  Table  III)  or  for  mutual  savings  banks 
(bottom  panel  of  Table  III)  is  the 
contract  rate  for  savings  institutions  in 
the  revised  Table  111; 

(2)  The  designated  successor  series  for 
the  effective  mortgage  rate  for  either 
savings  and  loan  associations  (top  panel 
of  Table  III)  or  for  mutual  savings  banks 
(bottom  panel  of  Table  III)  is  the 
effective  rate  for  savings  institutions  in 
the  revised  Table  III; 

(3)  The  designated  successor  series  for 
any  contract  mortgage  rate  listed  in 
Table  IV  of  the  quarterly  MIRS  release 
for  any  of  the  five  metropolitan  areas  no 
longer  reported  is  the  "National  Average 
Contract  Mortgage  Rate  for  All  Homes 
by  Combined  Lenders"  as  reported  in 
the  top  panel  of  Table  I  in  the  monthly 
MIRS  release:  and 

(4)  The  designated  successor  series  for 
any  effective  mortgage  rate  listed  in 
Table  IV  of  the  quarterly  MIRS  release 
for  any  of  the  five  metropolitan  areas  no 
longer  reported  is  the  "National  Average 
Effective  Mortgage  Rate  for  All  Homes 
by  Combined  Lenders"  as  reported  in 
the  top  panel  of  Table  I  in  the  monthly 
MIRS  release. 

Thus,  for  the  metropolitan  area  rates, 
the  successor  series  are  the  same  as 
those  proposed  in  the  preliminarv' 
notice,  but  the  successor  series  relating 
to  savings  and  loan  associations  and 
mutual  savings  banks  differ  from  those 
proposed  in  the  preliminar\'  notice.  The 
Finance  Board  believes  that  a  contract 
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(effective)  mortgage  rate  series  for 
savings  institutions  is  substantially 
similar,  in  accordance  with  12  U.S.C. 
1437  note,  to  the  contract  (effective) 
mortgage  rate  for  savings  and  loan 
associations  (or  mutual  savings  banks), 
and  more  so  than  would  be  true  of  the 
national  contract  (effective)  mortgage 
rate  for  all  lenders.  Savings  and  loan 
data  constitutes  about  80  percent  of  the 
proposed  savings  institutions  series  and 
mutual  savings  bank  data  constitutes  the 
other  20  percent.  In  contrast,  combined 
savings  and  loan  association  and  mutual 
savings  bank  data  constitute  only  about 
20  percent  of  the  data  for  all  lenders. 

The  Finance  Board  also  is  using  this 
opportunity  to  modify  the  MSAs  listed 
in  the  quarterly  Table  IV  that  lists  rates 
and  terms  by  metropolitan  area.  The 
change  is  the  deletion  of  five  MSAs  and 
the  addition  of  six  MSAs  so  that  the 
quarterly  table  presents  information  for 
the  32  largest  MSAs.  Based  on  2000 
population  data,  the  ranking  of  the 
deleted  MSAs  is  as  follows: 

Salt  Lake  City-Ogden.  UT  (35) 
Greensboro-i  Winston  Salem-1  High 

Point,  NC  (36) 
Rochester,  NY  (46) 
Louisville,  KY-IN  (49) 
Honolulu,  HI  (55). 

The  changes  to  MIRS  sampling  and 
weighting  methodology  and  tables  will 
occur  with  the  January  2003  data  that 
will  be  published  in  late  February  2003. 
The  January  2003  implementation  will 
allow  the  MIRS  data  to  be  weighted 
using  a  consistent  methodology  within 
each  calendar  year,  and  permit  all 
interested  parties  to  become  familiar 
with  the  changes. 

DalHii:  December  20.  2002 
John  T.  Korsmo, 

Chairman.  Federal  Housing  Finance  Board. 
[KR  Do<    ()^-:i2752  Filed  12-26-02:  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreements)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretarv.  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  01 1 741-004. 

Title:  U.S.  Pacific  Coast — Oceania 
Agreement. 


Parties:  Hamburg-Sud,  P&O  Nedlloyd 
Limited,  P&O  Nedlloyd  B.V.,  Australia- 
New  Zealand  Direct  Line,  Fesco  Ocean 
Management  Limited,  Maersk  Sealand. 

Synops/s:  The  amendmerft  (1)  Adds 
Maersk  Sealand  as  a  party,  (2)  modifies 
vessel  and  allocation  provisions  to 
reflect  the  above,  (3)  extends  the  term  of 
the  agreement,  (4)  deletes  some  cost 
savings  sharing  provisions,  (5)  revises 
treatment  of  excess  space  (6)  revises 
treatment  of  excess  space  (7)  revises 
arbitration  and  governing  law  provision 
and  (8J  restates  the  agreement. 

/igreemenf  No.;  011834. 

Title:  Maersk  Sealand/Hapag  Lloyd 
Mediterranean  U.S.  East  Coast  Slot 
Charter  Agreement. 

Parties:  A. P.  Moller-Maersk  Sealand, 
Hapag-Uoyd  Container  Linie  GmbH. 

Synopsis:  The  agreement  authorizes 
A. P.  Moller-Maersk  Sealand  to  charter 
space  to  Hapag-Lloyd  Container  Linie 
GmbH  in  the  trade  between  the  U.S. 
Atlantic  Coast  and  ports  in  the  Spain  in 
the  Algeciras-Cadiz  range.  The  parties 
request  expedited  review. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  23,  2002. 

Bryant  L.  VanBrakle, 

Secretary. 

IFR  Doc.  02-32762  Filed  12-26-02:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities   Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretarv  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Office  at  (202)  619- 
2118  or  e-mail  Geerie.fones@HHS.gov. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  tbe  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 


collected;  and  idj  ways  to  minimi/i'  the 
burden  of  the  collection  of  infi)rin,ition 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project  1.  Office  for  Civil 
Rights  Complaint  Forms — New — To 
enable  the  Office  for  Civil  Rights  to 
develop  an  automated  option  for 
complaint  submittal,  standardized 
complaint  forms  have  been  developed. 
The  use  gf  these  forms  will  be 
voluntary:  complaints  may  be  submitted 
via  other  means  such  as  letter  or  e-mail. 
The  Office  for  Civil  Rights  (OCR)  is 
responsible  for  enforcing  Title  VI  of  the 
Civil  Rights  Act  of  1964,  section  504  of 
the  Rehabilitation  Act  of  1973,  the  Age 
Discrimination  Act  of  1975  and  other 
statutes  which  prohibit  discrimination 
by  programs  or  entities  that  receive 
Federal  financial  assistance  from  HHS. 
Additionally,  OCR  has  jurisdiction  over 
Federally-conducted  programs  in  cases 
involving  disability-based 
discrimination  under  Sectibn  504  of  the 
Rehabilitation  Act,  over  State  and  local 
public  entities  in  cases  involving 
disability-based  discrimination  under 
Title  II  of  the  Americans  with 
Disabilities  Act  and.  effective  April  14. 
2003,  over  certain  health  plans,  health 
clearinghouses  and  health  care 
providers  with  respect  to  enforcement  of 
the  standards  for  privacy  of  individually 
identifiable  health  information  rule 
issued  pursuant  to  the  Health  Insurance 
Portability  and  Accountability  Act 
(HIPAA).' 

Under  these  authorities,  individuals 
may  file  written  complaints  with  OCR 
when  they  believe  they  have  been 
discriminated  against  or  if  they  believe 
that  on  or  after  April  14.  2003,  their 
right  to  the  privacy  of  protected  health 
information  has  been  violated.  OCR  has 
developed  two  complaint  forms — one 
for  civil  rights  discrimination 
complaints  and  one  for  complaints 
alleging  violation  of  the  privacy  of 
protected  health  information. 

Burden  Information:  Respondents — 
individuals;  Average  Time  per 
Response:  45  minutes  We  estimate  that 
there  will  be,  on  average,  2.200  civil 
rights  complaints  annually  (1,650 
burden  hours  annually),  and 
approximately  21,710  complaints 
concerning  medical  privacy  (16,283 
burden  hours  annually). 

Send  comments  via  e-mail  to 
Geerie.jones@HHS.gov  or  mail  to  OS 
Reports  Clearance  Office,  Room  503H, 
Humphrey  Building.  200  Independence 
Avenue  SW.,  Washington.  DC,  20201. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 
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Dated:  December  16,  2002. 
Kerry  Weems, 

Deputy  Assistant  Secretary,  Budget. 

[PR  n."    (12-  ^^>>'^^  Filed  12-26-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5 
The  following  are  those  information 
collections  recently  submitted  to  OMB 

1.  Service  Use  and  Transitions  of 
Private  Long-term  Care  Insurance 
Claimants— The  Department' s  Office  of 
the  Assistant  Secretary  fur  Planning  and 
Evaluation  proposes  to  conduct  a  study 
to  better  understand  the  circumstances 
or  factors  that  motivate  elders  who  have 
purchased  long-term  care  insurance 
policies  to  use  services  and  file  claims 
for  benefits.  The  purpose  is  to  obtain  a 
comprehensive  demoiiraphic    health 
and  attitudinal  profile  of  individuals 
with  private  long  term  care  insurance 
policies.  Respondents:  Individuals- 
Burden  Information  for  Baseline 
Survey — Number  of  Respondents:  1,650: 
Burden  per  Response:  1.36  hours; 
Burden  for  Baseline  Surveys:  2,251 
hours— Burden  Information  for  Follow- 
up  Interview — Number  of  Responses: 
5,105;  Burden  per  Response:  .238  hours; 
Burden  for  Follow-up:  1469  hours— 
Total  Burden:  3,720  hours. 

OMB  Desk  Officer:  Allison  Herron 
Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  dirt^ctlv  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Bran(  h.  Dffic  e  of  Management  and 
Budget,  New  Exec  utive  Office  Building, 
Room  10235.  725  17th  Street  NW., 
Washington,  DC  20503. 

Comments  may  also  be  sent  to 
Cvnthia  Agens  Bauer,  OS  Reports 
clearance  Officer,  Room  503H, 
Humphrev  Building,  200  Independence 
Avenue  SW    Washington  DC  20201 


Written  comments  should  be  received 
within  3U  days  of  this  notice. 

Dated:  December  12,  2002. 
Kerr>'  Weems. 

Deputy  Assistant  Secretary.  Budget. 
■jFR  Doc.  02-32632  Filed  12-26-02;  8:45  am) 

BILUNG  CODE  4-!54-05  M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  Meeting  of  the  Advisory 
Committee  on  Blood  Safety  and 
Availability 

agency:  Office  of  the  Secretary. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  .advisory  Committee  on 

Blood  Safety  and  Availability  will  meet 
on  Thursday.  January  23,  2003  and 
Friday,  lanuarv  24,  2003  from  8  a.m.  to 
5  p  m  The  meeting  will  take  place  at 
the  Hyatt  Regency  Hotel  on  Capitol  Hill, 
400  New  }ersev  Avenue.  NW,, 
Washington,  DC  20001.  The  meeting 
will  be  entirely  open  to  the  public. 

The  title  c''  this  meeting  will  be 
"Prioritizing  Decisions  in  Transfusion 
Medicine:  Transfusion  Transmissible 
Diseases. 

Public  comment  will  be  solicited  at 
the  meeting  Public  comment  will  be 
limited  to  five  minutes  per  speaker. 
Those  who  wish  to  have  printed 
material  distributed  to  Advisor>' 
Committee  members  should  submit 
thirty  (30)  copies  to  the  Acting 
Executive  Secretary  prior  to  close  of 
business  lanuarv  24.  2003,  Those  who 
wish  to  utilize  electronic  data  projection 
in  their  presentation  to  the  Committee 
must  submit  their  material  to  the  Acting 
Executive  Secretarv  prior  to  close  of 
business  lanuarv  17.  2003.  In  addition, 
anyone  planning  to  comment  is 
encouraged  to  contact  the  Acting 
Executive  Secretar>-  at  her/his  earliest 
convenience. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.^PT  Lawrence  C  McMurtry,  Acting 
Executive  Secretary.  Advisory 
Committee  on  Blood  Safety  and 
.Availability,  Department  of  Health  and 
Human  Services,  Office  of  Public  Health 
and  Science.  200  Independence  Ave., 
SW  .  Room  736-E.  Washington.  DC 
20201   Phone  (202)  690-5558  F.A.X 
(202)  260-9372,  e-mail 
mcmurtry@osophs.dhhs.gov 

Lawrence  C.  McMurtry, 
Acting  Executive  Secretary,  Advisory 
Committee  on  Blood  Safety  and  Availability. 
[FR  Doc.  02-32629  Filed  12-26-02:  8:45  am) 

BILUNG  CODC  4150-2»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  Day-03-28] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210, 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  informatiop 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor.  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road. 
MS-D24.  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Evaluation  of 
Effectiveness  of  NIOSH  Publications- 
Extension — National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC).  Through  the 
development,  organization,  and 
dissemination  of  information,  NIOSH 
promotes  awareness  about  occupational 
hazards  and  their  control,  and  improves 
the  quality  of  American  working  life. 
Although  NIOSH  uses  a  variety  of  media 
and  delivery  mechanisms  to 
communicate  with  its  constituents,  one 
of  the  primar>  vehicles  is  through  the 
distribution  of  NIOSH-numbered 
publications.  The  extent  to  which  these 
publications  successfully  meet  the 
information  needs  of  their  intended 
audience  is  not  currently  known.  In  a 
period  of  diminishing  resources  and 
increasing  accountability,  it  is  important 
that  NIOSH  be  able  to  demonstrate  that 
communications  about  its  research  and 
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service  programs  are  both  t  lit  *  uve  and 
efficient  in  influencing  workplace 
change.  This  requires  a  social  marketing 
evaluation  of  NIOSH  products  to 
measure  the  degree  of  customer 
satisfaction  and  their  adoption  of 
recommended  actions. 

The  present  project  proposes  to  do 
this  by  conducting  a  survey  of  a  primary 
segment  of  NIOSH's  customer  base,  the 
community  of  occupational  safety  and 
health  professionals.  In  collaboration 
with  the  American  Association  of 
Occupational  Health  Nurses  (13,000 
members),  the  American  Industrial 
Hygiene  Association  (12,400  members), 


the  American  College  of  Occupational 
and  Environmental  Medicine  (6.500 
members),  and  the  American  Society  of 
Safety  Engineers  (33,000  members), 
NIOSH  will  survey  a  sample  of  their 
memberships  to  ascertain,  among  other 
things:  (1)  Their  perceptions  and 
attitudes  toward  NIOSH  as  a  general 
information  resource;  (2)  their 
perceptions  and  attitudes  about  specific 
types  of  NIOSH  publications  (e.g.. 
criteria  documents,  technical  reports, 
alerts);  (3)  the  frequency  and  nature  of 
referral  to  NIOSH  in  affecting 
occupational  safety  and  health  practices 
and  policies;  (4)  the  extent  to  which 


they  have  implemented  NIOSH 
recommendations;  and  (5)  their 
recommendations  for  improving  NIOSH 
products  and  delivery  systems.  The 
results  of  this  survey  will  provide  an 
empirical  assessment  of  the  impact  of 
NIOSH  publications  on  occupational 
safety  and  health  practice  and  policy  in 
the  United  States  as  well  as  provide 
direction  for  shaping  future  NIOSH 
communication  efforts.  Respondents 
will  ha\  ('  thp  option  of  responding  by 
mail  11  '  ii  I  tKinually  through  the 
NIOSH  Web  site.  There  is  no  costs  to 
respondents  for  participation. 


Respondents 

Numtjer  of 
resfx)ndenfs 

Numtier  of 
responses/ 
respondent 

Average 

burden/ 

response 

(in  firs.) 

Total  burden 
in  hours 

Survey  Sample  

Amencan  Association  of  Occupatior^l  Heattti  Nurses 
Amencan  Industrial  Hygiene  Association 
Amencan  College  of  Occupational  and  Environmental  Medicine 
Amencan  Society  of  Safety  Engineers 

600 

1 

20/60 

200 

Total 

200 

Dated:  December  20,  2002. 
Mancy  E.  Cheat, 

.■\cting  Associolp  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-32655  Filed  12-26-02:  8:45  am) 

BILLINQ  CODE  4ie3-18-P 


DEPARTI^ENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

60D,Jv    03-30] 

Proposed  Data  Coilections  Submitted 
tor  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
IS  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor  ,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24.  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  2004  National 
Health  Interview  Survey, (0920-0214) — 
Revision — National  Center  for  Health 
Statistics  (NCHS),  Centers  for  Disease 
Control  and  Prevention  (CDC). 

The  annual  National  Health  Interview 
Survey  (NHIS)  is  a  basic  source  of 
general  statistics  on  the  health  of  the 
U.S.  population.  In  accordance  with  the 
1995  initiative  to  increase  the 
integration  of  surveys  within  the 
Department  of  Health  and  Human 
Services,  respondents  to  the  NHIS  serve 
as  the  sampling  frame  for  the  Medical 
Expenditure  Panel  Survey.  This  survey 
is  conducted  by  the  Agency  for 
Healthcare  Research  and  Quality.  The 
NHIS  has  long  been  used  by 
government,  university,  and  private 
researchers  to  evaluate  both  general 
health  and  specific  issues,  such  as 
cancer.  AIDS,  and  childhood 
immunizations.  Journalists  use  its  data 


to  inform  the  general  public.  It  will 
continue  to  be  a  leading  source  of  data 
for  the  Congressional  ly  mandated 
"Health  US"  and  related  publications, 
as  well  as  the  single  most  important 
source  of  statistics  to  track  progress 
toward  the  National  Health  Promotion 
and  Disease  Prevention  Objectives, 
"Healthy  People  2010." 

Because  of  survey  integration  and 
changes  in  the  health  and  health  care  of 
the  U.S.  population,  demands  on  the 
NHIS  have  changed  andlncreased, 
leading  to  a  major  redesign  of  the 
annual  core  questionnaire,  or  Basic 
Module,  and  a  shift  from  paper 
questionnaires  to  computer  assisted 
personal  interviews  (CAPI).  These 
redesigned  elements  were  partially 
implemented  in  1996  and  fully 
implemented  in  1997.  This  clearance  is 
for  the  eighth  full  year  of  data  collection 
using  the  core  questionnaire  on  CAPI, 
for  the  implementation  of  a  supplement 
on  children's  mental  health,  and  for  a 
software  field  test  to  evaluate  a  switch 
from  ('ASES  software  to  Blaise  software 
for  the  CAPI  instrument.  The  field  test 
for  the  new  software  is  scheduled  for 
)une  2003.  The  data  collection  for  the 
full  survey  is  planned  for  January- 
December  2004.  and  will  result  in 
publication  of  new  national  estimates  of 
health  statistics,  release  of  public  use 
micro  data  files,  and  a  sampling  frame 
for  other  integrated  surveys.  There  is  no 
cost  to  the  respondents  other  than  their 
time. 
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SOFTWARE  Field  Test  in  June  2003 


Respondents 


Family  

Sample  Adult 
Sample  Child 

Total  


Num«-o,«.  *^^s'-  rsfpT.  ^ji?rr 


spondents 


300 
246 
100 


spondent 


(in  hours) 


21/60 
42/60 

15/60 


105 

172 

25 


302 


Full  Survey  January -DECLf.^.BER  2004 


Respondents 


Family   

Sample  Adult 
Sample  Child 

Total 


Numkjer  of  re- 
spondents 


39,000 
32.000 
13,000 


Numtjer  of  re- 
sponses/re- 
spondent 


Average  bur- 
den/response 
(in  htours) 


Total  burden 
(in  hours) 


21/60 
42/60 
15/60 


13,650 

22,400 

3,250 


39.300 


Dated:  December  20,  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
(FR  Dor.  02-32656  Filed  12-26-02;  8:45  am] 

BILLING   CODE    4'63    •&    P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03- 26) 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

in  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology  Send  comments  to  Anne 
O'Connor^  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333,  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  National  Program  of 
Cancer  Registries — Cancer  Surveillance 
System  0920-0469 — Extension- 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP).  Centers  for  Disease  Control 
and  Prevention  (CDC). 

The  American  Cancer  Society 
estimates  that  about  1.2  million 
Americans  will  be  newly  diagnosed 
with  cancer  and  that  about  8.2  million 
Americans  are  currently  alive  with  a 
history  of  cancer.  The  National 
Institutes  of  Health  estimates  the  cost  of 
cancer  is  about  $172  billion  including 
($61  billion)  direct  costs  to  treat  cancer 
and  ($111  billion)  indirect  costs  in  lost 
productivity  due  to  illness  and 
premature  death. 

In  2000,  CDC  implemented  the 
National  Program  of  Cancer  Registries 
(NPCR)— Cancer  Surveillance  System 
(CSS)  to  collect,  evaluate  and 
disseminate  cancer  incidence  data 


collected  by  population-based  cancer 
registries.  In  2002,  CDC  published 
United  States  Cancer  Statistics— 1999 
Incidence  which  provided  cancer 
statistics  for  78%  of  the  United  States 
population  from  all  cancer  registries 
whose  data  met  national  data  standards. 
Prior  to  this,  at  the  national  level,  cancer 
incidence  data  were  available  for  only 
14%  of  the  population  of  the  United 
States. 

With  this  expanded  coverage  of  the 
U.S.  population,  it  will  now  be  possible 
to  better  describe  geographic  variation 
in  cancer  incidence  throughout  the 
country  and  provide  incidence  data  on 
minority  populations  and  rare  cancers 
to  further  plan  and  evaluate  state  and 
national  cancer  control  euid  prevention 
efforts. 

Therefore,  the  CDC's  NCCDPHP. 
Division  of  Cancer  Prevention  and 
Control,  proposes  to  continue  to 
aggregate  existing  cancer  incidence  data 
from  states  funded  by  the  National 
Program  of  Cancer  Registries  into  a 
national  surveillance  system. 

These  data  are  already  collected  and 
aggregated  at  the  state  level.  Thus  the 
additional  burden  on  the  states  is  small. 
Funded  states  are  asked  to  continue  to 
report  data  to  CDC  on  an  annual  basis 
twelve  months  after  the  close  of  a 
diagnosis  year  and  again  at  twenty-four 
months  to  obtain  more  complete 
incidence  data  and  vital  status  from 
mortality  data.  The  estimated 
annualized  cost  to  respondents  is 
$885,000. 


''»1()». 


hc(l.'i,il    K('«:isl.T     \>.l     ()7.    \. 


4't    I  n.i.r- 


'Oftj     \i  JM  .■- 


Respondents 


State,  Territorial,  and  District  of  Columbia  Cancer  Registries 


Total 


No.  of 


No  of 


respondents    !   ^^'^ZT^Jl' 


spondent 


63 


Average 

burden/ 

response  (in 

flours) 


Total  burden 
(in  hours) 


126 


126 


Dated;  December  20.  2002. 
Nancy  E.  Cheat, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
|FR  Doc  02-32657  Filed  12-26-02:  8:45  am) 

RULING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

jSODay  Oi   2^] 

Proposed  Data  Collecttons  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Contrni  and 
Prevention  (CDC)  will  puhii^li  pHriodic 
summaries  of  proposed  piuiuct.^.  To 
I 'tiuest  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 


of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Report  s 
Clearance  Officer,  1600  Cliffnn  K   ,i,l 
MS-D24.  Atlanta,  GA  303;!  i   U  ntt. n 
comments  shoiiid  hf  niceived  within  60 
days  of  this  nolicj 

Proposed  Project:  National  Coal 
Workers'  Autopsy  Studv  (NfWAS) 
Consent  Release  ami  Hist. ha  lorm 
0920-0021— Extension — National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH),  Centers  for  Disease 
Control  and  Prevention. 

Bar  kground 

Uadur  ihu  Federal  Coal  Mine  Health 
and  Safety  Act  of  1977.  Pub.  L.  91-173 
(amended  the  Federal  Coal  Mine  and 
Safety  Act  of  1969).  the  Public  Health 
Service  has  developed  a  nationwide 
autopsy  program  (NCWAS)  for 
underground  coal  miners.  The  NCWAS 
is  a  service  program  to  aid  surviving 
relatives  in  establishing  eligibility  for 


black  lung  compensation.  The  Consent 
Release  and  History  Form  is  primarily 
used  to  obtain  written  authorization 
from  the  next-of-kin  ?     jurt  inn  an 
autopsy  on  the  dettMSfd  nuner  Because 
a  basic  reason  for  the  post-mortem 
examination  is  research  (both 
epidemiological  and  clinical),  a 
minimum  of  essential  information  is 
collected  regarding  the  deceased  miners, 
including  occupational  history  and 
smoking  history  Th.    i  ifa  collected  will 
be  used  by  the  staii  at  .MUSH  for 
research  purposes  in  defining  the 
'1i,ii;niistic  criteria  for  coal  workers' 
jMHMiinnconiosis  (black  lung)  and 
pathologic  changes  that  will  be 
correlated  with  x  ra\'  finriincs 

It  is  estinuiti'd  that  ljiiin  3  minutes  is 
required  for  the  pathologist  to  put  a 
statement  on  th.    nv  nice  affirming  that 
no  other  conij  -  n-^  .nun  is  received  for 
the  autopsy.  From  past  experience,  it  is 
estimated  that  15  minutes  is  required  for 
the  next-of-kin  to  complete  the  Consent 
Release  and  History  Form.  Since  an 
autopsy  report  is  routinely  completed 
by  a  pathologist,  the  only  additional 
burden  is  the  specific  request  of 
abstraction  of  the  terminal  illness  and 
final  diagnosis  relating  to 
pneumoconiosis.  Therefore,  only  5 
minutes  of  additional  burden  is 
estimated  for  the  autopsy  report.  There 
are  no  costs  to  respondents. 


Respondents 


Patfioiogist  Invoice 
Patfiologist  Report 

Next-of-Kin  

Total  


Numt)er  of  re- 
spondents 


50 
50 
50 


Number  of  re- 
sponses/re- 
spondent 


Averagae  bur- 
den/response 
(in  hrs.) 


5/60 

5/60 

15/60 


Total  burden 
(in  firs ) 


4.2 

4.2 

12.5 

20.9 
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Dated:  December  20.  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-32658  Filed  12-26-02;  8:45  am] 

BILLING  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  Day-03-29] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  complian(  p  with  the  requirempnt 
of  section  3506(t  )12)!A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 


request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comjnents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  , 
technology.  Send  comments  to  Seleda 
F^err\  man,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice 

Proposed  Project  Application  for 
Trrtinine  iOMB  No.  0920-0017)— 


Revision— The  Public  Health  Practice 
Program  Office  (PHPPO),  in  conjunction 
with  the  Public  Health  Training,  offers 
self-study,  computer-based  training, 
satellite  broadcasts,  video  courses,  web- 
casts, instructor-led  field  courses,  and 
lab  courses  related  to  public  health 
professionals  worldwide.  Employees  of 
hospitals,  universities,  medical  centers, 
laboratories,  state  and  federal  agencies, 
and  state  and  local  health  departments 
apply  for  training  in  an  effort  to  learn 
up-to-date  public  health  procedures. 
The  "Application  for  Training"  forms 
are  the  official  applications  used  for  all 
training  activities  conducted  by  the 
CDC.  The  Continuing  Education  (CE) 
Program  includes  CDC's  accreditation  to 
provide  Continuing  Medical  Education 
(CME),  Continuing  Nurse  Education     ■ 
(CNE),  Certified  Health  Education 
Specialist  (CHES),  and  Continuing 
Education  Unit  (CEU)  for  almost  all 
training  activities.  The  only  cost  to  the 
respondent  is  the  time  involved  to 
complete  the  application. 


Respondents 


(Fbmi32l)  

PHTN  (Form  36.5)  .. 
SMDF    no  form  no.) 

Total  


No.  of 
respondents 


8.500 

45,000 

25 


53.525 


Number  of 
responses/ 
respondent 


Average 

burden/ 

response 

(in  fKHjrs) 


5/60 

5/60 

15/60 


Total  twrden 
(in  flours) 


708 

3,750 

6 


4,464 


Dated:  December  20.  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
(FR  Dor.  02-32673  Filed  12-26-02;  8:45  am] 

BILLING   CODE   4163    18-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03017] 

Systems-Based  Diabetes  Prevention 
and  Control  Programs  (DPCPS);  Notice 
of  Availability  of  Funds;  Amendment 

A  notice  announcing  the  availability 
of  fiscal  year  (FY)  2003  funds  for 
cooperative  agreements  for  Systems- 
Based  Diabetes  Prevention  and  Control 
Programs  (DPCPs)  was  published  in  the 
Federal  Register  on  November  25,  2002. 
Vol.  67.  No.  227.  pages  70602-70611. 
The  notice  is  amended  as  follows; 


On  page  70608,  Column  2,  Section 
"G.  Application  Submission  and 
Deadline."  Paragraph  "Submission  Date 
Time,  and  Address."  Line  2.  delete  the 
date  "lanuary  9.  2003"  and  replare  with 
"Janudfv  17,  2003." 

Some  terminology  used  for  this 
program  has  changed.  Throughout  the 
document,  delete  the  term  "Core"  and 
replace  with  "Capacity  Building." 
Delete  the  term  "Tier  1"  and  replace 
with  "Capacity  Building."  Delete  the 
term  "Comprehensive"  and  replace  with 
"Basic  Implementation."  Delete  the 
term  "Tier  2"  and  replace  with  "Basic 
Implementation." 

Dated:  December  12.  2002. 
Sandra  R.  Manning, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
|FR  Dor  02-32681  Filed  12-26-02;  8:45  am] 

BILLING  CODE  4 153- 18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  (HHSi 

Centers  tor  Medicare  &  Medicaid 
Services 

fCf^S-1231-K] 

Medicare  Program   Re-Chartering  o* 
the  Advisory  Panel  on  Ambulatory 
Payment  Classification  Groups  and 
Notice  of  Meeting  ot  the  Advisory 
Panel— January  21.  22.  and  23.  2003 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice  of  re-chartering  and 
notice  of  meeting. 

SUIMMARY:  This  notice  announces  the  re- 
chartenng  of  the  Advisory  Panel  on 
Ambulatory  Pa\Tnent  Classification 
(APC)  Groups  (the  Panel)  for  a  2-year 
period  through  November  21.  2004,  and 
also  announces,  in  accordance  with 
section  10(a)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  Appendix  2), 
the  third  annual  meeting  of  the 
Advisory  Panel. 


7*n()8 
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The  purpose  of  the  Panel  is  to  review 
the  APC  groups,  and  their  associated 
weights,  and  to  advise  the  Secretary  of 
Health  and  Human  Services  and  the 
Administrator  of  the  Centers  for 
Medicare  &  Medicaid  Services 
concerning  the  clinical  integrity  of  the 
APC  groups  and  their  weights.  The 
advice  provided  by  the  Panel  will  be 
considered  as  CMS  prepares  its  armual 
update  of  the  hospital  outpatient 
prospective  payment  system  (OPPS) 
through  rulemaking. 
DATES:  Meeting  dates:  The  third  annual 
aitieting  is  scheduled  for  Tuesday 
(January  21).  Wednesday  (January  22), 
and  Thursday  (January  23),  2003.  from 
8:30  a.m.  until  5  p.m.  daily  (e.s.t). 
ADDRESSES:  The  3-day  meeting  will  be 
III 'id  HI  the  Multipurpose  Room,  1st 
Floor,  at  the  CMS  Central  Office,  7500 
Security  Boulevard.  Baltimore, 
Maryland  21244-1850 

FOR  FURTHER  INFORMATION  CONTACT:  For 
I  i)pi»'>  of  tliK  (.lidjttM.  lur  mquintjs 
regarding  these  meetings,  for  meeting 
registration,  and  for  submitting  oral 
presentations  or  written  agenda  items, 
contact  the  meeting  coordinator.  Shirl 
Ackerman-Ross.  CMS.  Center  for 
Medicare  Management  (CMM),  Hospital 
Ambulatory  Policy  Group  (HAPG). 
Division  of  Outpatient  Care  (DOC).  7500 
Security  Boulevard,  Mail  Stop  C4-05- 
17,  Baltimore.  MD  21244.  or  phone 
(410)  786-4474.  Also,  please  refer  to  the 
CMS  Advisory  Committees'  Information 
Line  at  1-877^49-5659  (toll  free)  and 
(410)  786-9379  (local). 

For  additional  information  on  the 
APC  meeting  agenda  topics  or  updates 
to  the  Panel's  activities,  search  our 
Internet  Web  site:  http:// 
www.cms.hhs.gov/faca/apc/default.asp. 

To  submit  a  request  for  a  copy  of  the 
charter,  search  the  Internet  at  http:// 
www.cms.hhs.gov/faca  or  e-mail 
SAckermannross@cms.hhs.gov. 

Written  materials  may  also  be  sent 
electronically  to 
outpatientpps@cms.hhs.gov. 

News  media  representatives  should 
contact  our  Public  Affairs  Office  at  (202) 
fi90   fills 

SUPPLEMENTARY  INFORMATION: 

i     iia(  k:;i  uiind 

The  Secretary  of  Health  and  Human 
Services  (the  Secretary)  is  required  by 
section  1833(t)(9)(A)  of  the  Social 
Security  Act  (the  Act),  as  amended  by 
section  201(h)(1)(B)  and  redesignated  by 
section  202(a)(2)  of  the  Balanced  Budget 
Refinement  Act  of  1999  (BBRA)  (Pub.  L. 
106-1 13),  to  establish  and  consult  with 
an  expert,  outside  advisory  panel  on 
ambulatory  payment  classification 
(APC)  groups.  The  Advisory  Panel  on 


Ambulatory  Payment  Classification 
Groups  (the  Panel)  meetg  a  minimum  of 
once  annually  to  review  the  APC  groups 
and  to  provide  technical  advice  to  the 
Secretary  and  to  the  Administrator  of 
the  Centers  for  Medicare  &  Medicaid 
Services  (the  Administrator)  concerning 
the  clinical  integrity  of  thf  croups  and 
their  associated  weigh t-^   W'  will 
consider  the  technical  ui .  k  >■  [jrovided 
by  the  Panel  as  we  prepare  ihu  proposed 
rule  that  proposes  changes  to  the 
hospital  outpatient  prospective  payment 
system  (OPPS)  for  the  next  calendar 
year. 

The  Panel  may  consist  of  up  to  15 
representatives  of  Medicare  providers, 
which  are  subject  to  the  OPPS.  The 
Administrator  selected  the  Panel 
memberslvip  based  upon  either  self- 
nominations  or  noniinations  submitted 
by  providers  or  orgam/ations.  The  Panel 
presently  consists  of  the  foilowinp  14 
members  and  a  Chair:  Paul  Rudolf, 
M.D.,  J.D.,  Chair,  a  CMS  medical  officer; 
Michelle  Burke.  R.N.,  M.S. A.;  Leslie 
Jane  Collins,  R.N.,  B.S.N;  Geneva  Craig, 
R.N.,  M.A.:  Lora  DeWald.  M.Ed.;  Robert 
E.  Henkin.  M.D.;  Lee  H.  Hilbome,  M.D., 
M.P.H.;  Stephen  T.  House,  MD,; 
Kathleen  Kinslow.  C.R.N.A.,  Ed.D.; 
Mike  Metro,  R.N..  B.S.;  Gerald  V. 
Naccarelli,  M.D.;  Beverly  K.  Philip, 
MD  :  Karen  Rutledge,  B.S.;  William  A. 
Van  Decker,  M.D.;  and  Paul  E.  Wallner, 
DO..  F.A.C.R. 

II.  Provisions  of  This  Notice 

A.  Re-Chartering 

This  notice  announces  the  signing  of 
the  APC  charter  (Re-charter)  by  the 
Secretary  on  November  21.  2002.  The 
charter  will  terminate  on  November  21. 
2004.  unless  re-chartered  by  the 
Secretary  before  the  expiration  date. 

B.  Meeting  Notice 

The  agenda  for  the  January  2003 
meeting  will  provide  for  discussion  and 
comment  on  the  following  topics: 

•  Reconfiguration  of  APCs  (for 
example,  splitting  of  APCs,  moving 
Healthcare  Common  Procedure  Coding 
System  (HCPCS)  codes  from  one  APC  to 
another,  and  moving  HCPCS  codes  from 
New  Technology  APCs  to  Clinical 
APCs). 

•  Packaging  devices  and  drug  costs 
into  APCs:  methodology,  effect  on 
APCs,  and  need  for  reconfiguring  APCs 
based  upon  device  and  drug  packaging. 

•  Removal  of  procedures  from  the 
inpatient  list  for  payment  under  the 
OPPS. 

•  Use  of  single  and  multiple 
procedure  claims  data. 

•  Packaging  of  HCPCS  codes. 

•  Other  technical  issues  concerning 
APC  structure. 


We  are  soliciting  comments  from  the 
public  on  specific  proposed  items 
falling  within  these  agenda  topics  for 
the  Janudry  2003  Panel  meeting.  In 
order  to  be  considered  as  a  potential 
agenda  topic  for  this  meeting,  comments 
must  be  submitted  in  writing  and  must 
fall  within  the  agenda  topics  listed 
above.  We  urge  those  who  wish  to 
comment  to  send  comments  as  soon  as 
possible — but  no  later  than  5  p.m.  (e.s.t.) 
on  Monday,  January  6,  2003. 

The  meeting  is  open  to  the  public,  but 
attendance  is  limited  to  the  space 
available.  Individuals  or  organizations 
wishing  to  make  S-minuto  oral 
presentations  should  (  ontac  t  the 
meeting  coordinator  bv  ">  p  rn  (e.s.t.)  on 
Monday,  Januarv  fj.  ^on  i    m  order  to  be 
scheduled.  The  nunib»'r  of  oral 
presentations  ina\  ht-  hiiiitt'd  h\  !)t»' 
time  availa[)|i-.  <iiui  iii  no  i  ase  shouki 
any  oral  presentation  exceed  5  minutes. 

Persons  wishing  to  present  must 
submit  a  ropy  of  the  prest-ntation  and 
the  name,  address,  and  telephone 
number  of  the  proposed  presenter.  In 
addition,  all  presentations  must  contain, 
at  a  minimum  the  following  supporting 
information  and  data: 

•  Financial  relationship(s),  if  any, 
with  any  company  whose  products, 
services,  or  procedures  are  under 
consideration. 

•  Physicians'  Current  Procedural 
Terminology  (CPT)  codes  involved. 

•  APC(s)  "affected. 

•  Description  of  the  issue(s). 

•  Clinical  description  of  the  service 
under  discussion  (with  comparison  to 
other  services  within  the  APC). 

•  Recommendations  and  rationale  for 
change. 

•  Expected  outcome  of  change  and 
potential  consequences  of  not  making 
the  change. 

Submit  a  written  copy  of  the  oral 
remarks  or  written  agenda  items  to  the 
meeting  coordinator  listed  above  or 
electronically  to  the  address: 
outpatientpps@cms.hhs.gov.  Because  of 
staffing  and  resource  limitations,  we 
cannot  accept  comments  by  facsimile 
(FAX)  transmission  and  cannot 
acknowledge  or  respond  individually  to 
comments  we  receive. 

In  addition  to  formal  presentations, 
there  will  be  an  opportunity  during  the 
meeting  for  public  comment,  limited  to 
1  minute  for  each  individual  or 
organization. 

Any  persons  wishing  to  attend  this 
meeting,  which  is  located  on  Federal 
property,  must  call  the  meeting 
coordinator  to  register  in  advance  by  no 
later  than  January  2,  2003.  Persons 
attending  must  present  a  photographic 
identification  to  the  Federal  Protective 
Service  or  Guard  Service  personnel 
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before  thi'\  wii!  bt>  allowed  to  enter  the 
building.  Persons  who  are  not  registered 
in  advance  will  not  be  permitted  into 
the  building  and  will  not  he  permitted 
to  attend  the  meeting. 

A  member  of  our  staff  will  be 
stationed  at  the  Central  Building  first- 
floor  lobby  to  provide  assistance  to 
attendees.  Please  remember  that  all 
visitors  must  be  escorted  if  they  have 
business  in  areas  other  than  the  lower- 
and  first-floor  levels  in  the  Central 
ikulding.  Parking  permits  and 
instriK  tions  are  issued  upon  arrival  by 
the  guards  at  the  main  entrance 

Individuals  requiring  sign-language 
interpretation  for  the  hearing  impaired 
or  other  special  accommodations  should 
send  a  request  for  these  services  to  the 
meeting  coordinator  by  Monday, 
January  6,  2003 

Authority:  Section  1833(t)  of  the  Social 
Security  .^ct  (42  U.S.C.  1395(t),  as  amended 
by  section  201(h)  of  the  BBRA  of  1999  (Pub. 
L.  106-113).  The  Panel  is  governed  by  the 
provisions  of  Pub.  L.  92-463.  as  amended  (5 
U.S.C.  Appendix  2). 

OHted:  December  4,  2002. 
I  homas  A.  Scully, 

Administrator.  Centers  for  Medicare  6- 
Medicaid  Services. 

|FR  Doc.  02-31409  Filed  12-26-02;  8:45  ami 
BILLING  CODE  412<M)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-3104-N] 

Medicare  Program:  Renewal  and 
Amendment  of  the  Charter  of  the 
Medicare  Coverage  Advisory 
Committee  (MCAC) 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
renewal  and  amendment  of  the  Charter 
of  the  Medu  are  Coverage  Advisory 
Committee  (the  Committee).  The 
Committee  advises  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  (the  Secretary)  and  the 
Administrator  of  the  Centers  for 
Medicare  &  Medicaid  Services  on 
u  hether  adequate  evidence  exists  to 
leterinme  whether  specific  medical 
Items  and  services  are  reasonable  and 
necessary  under  Title  XVIII  of  the  Social 
Security  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Ati^insun.  Utfice  ot  Lhnical 
Standards  and  Quality,  CMS.  7500 
Security  Boulevard.  Mail  Stop  Cl-09- 


06,  Baltimore.  MD  21244,  (410)  786- 
2881.  or  e-mail 
matkinson@cms.hhs.gov. 

SUPPLEMENTARY  INFORMATION: 

I   Background 

Un  December  14.  1998.  we  published 
a  notice  in  the  Federal  Register  (63  FR 
68780)  announcing  establishment  of  the 
Medicare  Coverage  Advisorv  Committee 
(MCAC).  The  Secretan,'  signed  the  initial 
charter  for  the  MCAC  on  November  24, 
1998. 

The  MCAC,  chartered  under  42  U.S.C. 
217(a),  section  222  of  the  Public  Health 
Service  Act,  as  amended,  is  governed  by 
the  provisions  of  the  Federal  Advisory 
Committee  Act  (FACA)  (Pub.  L.  92-^63 
as  amended  (5  U.S.C.  Appendix  2)), 
which  sets  forth  standards  for  the 
formulation  and  use  of  advisory 
committees. 

The  Committee  consists  of  a 
maximum  of  100  appointed  members 
from  authorities  in  clinical  and 
administrative  medicine,  biologic  and 
physical  sciences,  public  health 
administration,  health  care  data  and 
information  management  and  analysis, 
the  economics  of  health  care,  medical 
ethics,  and  other  related  professions. 
Each  Committee  meeting  will  deal  with 
one  or  more  specific  clinical  topics,  and 
will  generally  include  13  to  15 
Committee  members.  A  roster  will  be 
developed  and  published  in  advance  for 
each  Committee  meeting  Members  will 
be  chosen  to  serve  on  the  roster  for  each 
Committee  meeting  as  to  their  expertise 
and  topic  to  be  discussed. 

The  Committee  reviews  and  evaluates 
medical  literature,  reviews  technical 
assessments,  and  examines  data  and 
■  information  on  the  effectiveness  and 
appropriateness  of  medical  items  and 
services  that  are  covered  or  eligible  for 
coverage  under  Medicare.  The 
Committee  works  from  an  agenda 
provided  by  the  Designated  Federal 
Official  that  lists  specific  issues,  and 
develops  technical  advice  in  order  to 
assist  us  in  determining  reasonable  and 
necessary  applications  of  medical 
services  and  technology 

U.  Provision  of  This  Notice 

This  notice  announces  the  signing  of 
the  MCAC  Charter  Amendment  on 
October  30,  2002  and  the  renewal  by  the 
Secretary  on  November  22,  2002.  The 
Charter  will  terminate  on  November  22. 
2004.  unless  renewed  by  the  Secretary'. 

III.  Copies  of  the  Charter 

You  may  obtain  a  copy  of  the 
Secretary's  Charter  for  the  MCAC  by 
submitting  a  request  to  Maria  Ellis, 
Office  of  Clinical  Standards  and 
Quality.  CMS,  7500  Security  Blvd.,  Mail 


Stop  S3-02-01.  Baltimore,  MD  21244, 
410-786-0309,  or  e-mail  the  request  to 
meUis@cms.hhs.gov. 

Authority:  5  U.S.C.  App.  2.  section  10(a)(1) 
and  (a)(2). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774.  Medicare — 
Supplementary'  Medical  Insurance  Program) 

Dated:  December  17.  2002. 
Robert  A.  Streimer. 

Acting  Director.  Office  of  Clinical  Standards 
and .  Quality.  Centers  for  Medicare  &■ 
Medicaid  Services. 

IFR  Doc  02-32653  Filed  12-26-02:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  tor  Medicare  and  Medicaid 
Services 

1CMS-901S-N] 

Medicare  and  Medicaid  Programs, 
Quarterly  Listing  ot  Program 
Issuances— July  2002  Through 
September  2002 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  CMS  manual 
instructions,  substantive  and 
interpretive  regulations,  and  other 
Federal  Register  notices  that  were 
published  from  July  2002.  through 
September  2002,  relating  to  the 
Medicare  and  Medicaid  programs.  This 
notice  also  provides  information  on 
national  coverage  determinations 
affecting  specific  medical  and  health 
care  services  under  Medicare, 
Additionally,  this  notice  identifies 
certain  devices  with  investigational 
device  exemption  numbers  approved  by 
the  Food  and  Drug  Administration  that 
potentially  may  be  covered  under 
Medicare. 

Section  1871(c)  of  the  Social  Security 
Act  requires  that  we  publish  a  list  of 
Medicare  issuances  in  the  Federal 
Register  at  least  every  3  months. 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing,  we  are  also  including  all 
Medicaid  issuances  and  Medicare  and 
Medicaid  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  this  timeframe. 
FOR  FURTHER  INFORMATIOK  CON'ACT:  H  is 
possible  that  an  interestea  pany  may 
have  a  specific  information  need  and 
not  be  able  to  determine  firom  the  listed 
information  whether  the  issuance  or 
regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
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general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons.  {See  section  III  of 
this  notice  for  how  to  obtain  listed 
material.) 

Questions  concerning  items  in 
Addendum  III  may  be  addressed  to 
Karen  Bowman.  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 
Centers  for  Medicare  &  Medicaid 
Services.  C5-16-03,  7500  Security 
Boulevard.  Baltimore.  MD  21244-1850. 
(410) 786-5252. 

Questions  concerning  national 
coverage  determinations  should  be 
directed  to  Shana  Olshan.  Office  of 
Clinical  Standards  and  Quality.  Centers 
for  Medicare  &  Medicaid  Services.  Cl- 
09-06,  7500  Security  Boulevard. 
Baltimore.  MD  21244-1850.  (410)  786- 
3122. 

Questions  concerning  Investigational 
Device  Exemptions  items  in  Addendum 
VI  may  be  addressed  to  Sharron 
Hippler.  Office  of  Clinical  Standards 
and  Quality.  Centers  for  Medicare  & 
Medicaid  Services.  C5-13-27.  7500 
Security  Boulevard.  Baltimore,  MD 
21244-1850..(410)  786-4633. 

Questions  concerning  all  other 
information  may  be  addressed  to  Misty 
Whitakor.  Office  of  Strategic  Operations 
and  Regulatory  Affairs.  Regulations 
Development  and  Issuances  Group, 
Centers  for  Medicare  &  Medicaid 
Services.  C5-10-24.  7500  Security 
Boulevard.  Baltimore,  MD  21244-1850. 
Uin)  786-30RT 

SUPPLEMENTARY  INFORMATION: 

I    t'l iij;rain  issuciiii  cs 

The  Centers  for  Medicare  &  Medicaid 
Services  (CMS)  is  responsible  for 
administering  the  Medicare  and 
Medicaid  programs.  These  programs  pay 
for  health  care  and  related  services  for 
39  million  Medicare  beneficiaries  and 
35  million  Medicaid  recipients. 
Administration  of  those  programs 
involves  (1)  furnishing  information  to 
Medicare  beneficiaries  and  Meditaid 
recipients,  health  care  providers,  and 
the  public  and  (2)  maintaining  effective 
communications  with  regional  offices. 
State  governments.  State  Medicaid 
agencies.  State  survey  agencies,  various 
providers  of  health  care,  fiscal 
intermediaries  and  carriers  that  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on 
which  the  programs  are  based,  we  issue 
regulations  under  the  authority  granted 
to  the  Secretary  of  the  Department  of 
Health  and  Human  Services  under 
sections  1102.  1871,  1902,  and  related 
provisions  of  the  Social  Security  Act 
(the  Act).  We  also  issue  various 
manuals,  memoranda,  and  statements 


necessary  to  administer  the  programs 
efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  a  list  of  all  Medicare 
manual  instructions,  interpretive  rules, 
statements  of  policy,  and  guidelines  of 
general  applicability  not  issued  as 
regulations  at  least  every  3  months  in 
the  Federal  Register.  We  published  our 
first  notice  June  9,  1988  (53  FR  21730). 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing  of  operational  and  policy 
statements,  we  are  continuing  our 
practice  of  including  Medicare 
substantive  and  interpretive  regulations 
(proposed  and  final)  published  during 
the  3-month  timeframe. 

11    Mow  To  Use  thf  Addfrula 

1  his  notice  is  urgaaizud  so  that  a 
reader  may  review  the  subjects  of 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
national  coverage  determinations,  and 
Food  and  Drug  Administration- 
approved  investigational  device 
exemptions  published  during  the 
timeframe  to  determine  whether  any  are 
of  particular  interest.  We  expect  this 
notice  to  be  used  in  concert  with 
previously  published  notices.  Those 
unfamiliar  with  a  description  of  our 
Medicare  manuals  may  wish  to  review 
Table  1  of  our  first  three  notices  (53  FR 
21730,  53  FR  36891,  and  53  FR  50577) 
published  in  1988,  and  the  notice 
published  March  31,  1993  (58  FR 
16837).  Those  desiring  information  on 
the  Medicare  Coverage  Issues  Manual 
may  wish  to  review  the  August  21, 
1989,  publication  (54  FR  34555).  Those 
interested  in  the  procedures  used  in 
making  national  coverage 
determinations  mav  review  the  April  27, 
1999,  publication  (64  FR  22619).  In  this 
publication,  the  1989  proposed  rule 
affecting  national  coverage  procedures 
and  decisions  (54  FR  4302)  was 
withdrawn,  and  the  procedures  for 
national  coverage  determinations 
established. 

To  aid  the  reader,  we  have  organized 
and  divided  this  current  listing  into  six 
addenda: 

•  Addendum  1  lists  the  publication 
dates  of  the  most  recent  quarterly 
listings  of  program  issuances. 

•  Addendum  II  identifies  previous 
Federal  Register  documents  that 
contain  a  description  of  all  previously 
published  CMS  Medicare  and  Medicaid 
manuals  and  memoranda. 

•  Addendum  III  lists  a  unique  CMS 
transmittal  number  for  each  instruction 
in  our  manuals  or  Program  Memoranda 
and  its  subject  matter.  A  transmittal  may 
consist  of  a  single  instruction  or  many. 
Often,  it  is  necessary  to  use  information 


in  a  transmittal!  in  rnnnuu  timi  with 
informatiiin  (  iincnih  in  thf  iii.iiuials. 

•  Addenduiii  IV  lists  all  sul)staiiti\'e 
and  interpretivi'  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
during  the  quarters  co\  ir.ii  !)\  this 
notice.  For  each  item  we  list  the — 

— Date  published; 

— Federal  Register  citation; 

— Parts  ut  the  t^ode  of  Federal 
Regulations  (CFR)  that  have  changed  (if 
applicable); 

— Agency  file  code  number;  and 

— Title  of  the  regulation. 

•  Addendum  V  includes  completed 
national  coverage  determinations  from 
the  quarter  covered  by  this  notice. 
Completed  decisions  are  identified  by 
title,  a  brief  description,  effective  date, 
and  section  in  the  appropriate  Federal 
publication. 

•  Addendum  VI  includes  listings  of 
the  Food  and  Drug  Administration- 
approved  investigational  device 
exemption  categorizations,  using  the 
investigational  device  exemption 
numbers  the  Food  and  Drug 
Administration  assigns.  The  listings  are 
organized  according  to  the  categories  to 
which  the  device  numbers  are  assigned 
(that  is.  Category  A  or  Category  B),  and 
identified  by  the  investigational  device 
exemption  number.) 

Ill   How  To  Obtain  I  istcd  Material 

A.  Manuals 

Those  wishing  to  subscribe  to 
program  manuals  should  contact  either 
the  Government  Printing  Office  (GPO) 
or  the  National  Technical  Information 
Service  (NTIS)  at  the  following 
addresses:  Superintendent  of 
Documents,  Government  Printing 
Office,  Attn:  New  Orders,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954, 
Telephone  (202)  512-1800.  Fax  number 
(202)  512-2250  (for  credit  card  orders); 
or  National  Technical  Information 
Service.  Department  of  Commerce,  5825 
Port  Royal  Road,  Springfield.  VA  22161, 
Telephone  (703)  487-4630. 

In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
sell.  Additionally,  most  manuals  are 
available  at  the  following  Internet 
address:  http://cms.hhs.gov/manuaJs/ 
default. asp. 

B.  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
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copies  or  subscribe  to  the  Federal 
Register  bv  c:ontacting  the  (iPO  at  the 
address  given  above.  When  ordering 
individual  copies,  it  is  necessary  to  cite 
either  the  date  of  publication  or  the 
volume  number  and  page  number. 

The  Federal  Register  is  also  available 
on  24x  microfiche  and  as  an  online 
database  through  GPO  Access.  The 
online  database  is  updated  by  6  a.m. 
each  day  the  Federal  Register  i^ 
published.  The  database  includes  both 
text  and  graphics  from  Volume  59, 
Number  1  (January  2,  1994)  forward 
Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 
/  www.access.gpo.gov/nara/index.html. 
by  using  local  WAIS  client  software,  or 
by  telnet  to  swais.access.gpo.gov.  then 
log  in  as  guest  (no  password  required). 
!)ial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1661;  type  swais,  then 
log  in  as  guest  (no  password  required). 

C.  Rulings 

We  publish  rulings  on  an  infrequent 
basis.  Interested  individuals  can  obtain 
copies  from  the  nearest  CMS  Regional 
Office  or  review  them  at  the  nearest 
regional  depository  library.  We  have,  on 
occasion,  published  rulings  in  the 
Federal  Register  Rulings,  beginning 
with  thosi'  reU'ased  in  1995,  are 
available  online,  through  the  CMS 
Home  Page.  The  Internet  address  is 
http://cms.hhs.gov/rulings. 

D.  CMS's  Compact  Disk-Read  Only 
Memory  (CD-ROM) 

Our  laws,  regulations,  and  manuals 
are  also  available  on  CD-ROM  and  may 
be  purchased  from  GPO  or  NTIS  on  a 
subscription  or  single  copy  basis.  The 
Superintendent  of  Documents  list  ID  is 
HCLRM.  as  the  stock  number  is:  717- 
319-00000-3.  The  following  material  is 
on  the  CD-ROM  disk: 

•  Titles  XI,  XVIIl,  and  XIX  of  the  Act. 

•  CMS-related  regulations. 


•  CMS  manuals  and  monthly 
revisions 

•  CMS  prograni  mf^mnranda. 

The  titles  ol  the  ( .oiiipildtion  of  the 
Social  Security  Laws  are  current  as  of 
January  1.  1999.  (Updated  titles  of  the 
Social  Security  Laws  are  available  on 
the  Internet  at  http:w^^'w. ssa.gov/ 
C  )P  Home/ ssact/comp-toc. htm)  The 
remaining  portions  of  CD-ROM  are 
updated  on  a  monthly  basis. 

Because  of  complaints  about  the 
unreadability  of  the  Appendices 
(Interpretive  Guidelines)  in  the  State 
Operations  Manual  (SOM),  as  of  March 
1995.  we  deleted  these  appendices  from 
CD-ROM.  We  intend  to  re-visit  this 
issue  in  the  near  future  and,  with  the 
aid  of  newer  technology,  we  may  again 
be  able  to  include  the  appendices  on 
CD-ROM. 

Any  cost  reports  forms  incorporated 
in  the  manuals  are  included  on  the  CD- 
ROM  disk  as  LOTUS  files.  LOTUS 
software  is  needed  to  view  the  reports 
once  the  files  have  been  copied  to  a 
personal  computer  disk. 

rV.  How  To  Review  Listed  Material 

Transmittal  or  Program  Memoranda 
can  be  reviewed  at  a  Local  Federal 
Depository  Library  (FDL).  Under  the 
FDL  program,  government  publications 
are  sent  to  approximately  1.400 
designated  libraries  throughout  the 
United  States.  Some  FDLs  may  have 
arrangements  to  transfer  material  to  a  • 
local  library  not  designated  as  an  FDL. 
Contact  any  library  to  locate  the  nearest 

FDL. 

In  addition,  individuals  may  contact 
regional  depository  libraries  that  receive 
and  retain  at  least  one  copy  of  most 
Federal  Government  publications,  either 
in  printed  or  microfilm  form,  for  use  by 
the  general  public.  These  libraries 
provide  reference  ser\'ices  and 
interlibrary  loans;  however,  they  are  not 
sales  outlets.  Individuals  may  obtain 
information  about  the  location  of  the 
nearest  regional  depository  library  from 
any  library. 

Superintendent  of  Documents     ' 
numbers  for  each  CMS  publication  are 
shown  in  Addendum  III,  along  with  the 
CMS  publication  and  transmittal 


numbers.  To  help  FDLs  locate  the 
materials,  use  the  Superintendent  of 
Documents  number,  plus  the  transmittal 
number.  For  example,  to  find  the  Part 
3 — Program  Administration.  (CMS  Pub. 
14-3)  transmittal  entitled  "Pa\Tnent 
Requirements,"  use  the  Superintendent 
of  Documents  No.  HE  22.8/7  and  the 
transmittal  number  1758. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance.  Program  No.  93.774.  Medicare — 
Supplementary  Medical  Insurance  Program, 
and  Program  No.  93.714,  Medical  Assistance 
Program) 

Dated:  December  16.  2002. 
{acquelyn  Y.  White, 

Director.  Office  of  Strategic  Operations  and 
Regulator},'  Affairs. 

Addendum  I 

This  addendum  lists  the  publication 
dates  of  the  most  recent  quarterly 
listings  of  program  issuances. 

August  11.  1998  (63  FR  42857) 
September  16,  1998  (63  FR  49598) 
December  9.  1998  (63  FR  67899) 
Mav  11.  1999  (64  FR  25351) 
November  2.  1999  (64  FR  59185) 
December  7.  1999  (64  FR  68357) 
Januan'  10.  2000  (65  FR  1400) 
Mav  30.  2000  (65  FR  34481) 
June  28,  2002  (67  FR  43762) 
September  27.  2002  (67  FR  61130) 

Addendum  1 1^- I)p«.(  npt  ur  (''Manuals. 
Memoranda,  and  HCl  A  Ruiuigs 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
published  on  June  9.  1988,  at  53  FR 
21730  and  supplemented  on  September 
22,  1988,  at  53  FR  36891  and  December 
16,  1988,  at  53  FR  50577.  Also,  a 
complete  description  of  the  Medicare 
Coverage  Issues  Manual  was  published 
on  August  21,  1989,  at  54  FR  34555. 
(Please  note  that  in  this  publication  the 
1989  proposed  rule  referred  to, 
concerning  the  criteria  for  national 
coverage  determinations,  was 
withdrawn  (64  FR  22619)).  A  brief 
description  of  the  various  Medicaid 
manuals  and  memoranda  that  we 
maintain  was  published  on  October  6, 
1992  (57  FR  47468). 


Addendum  III.— Medicare  and  Medicaid  Manual  Instructions 

[July  2002  Through  September  2002) 


Transmittal 
No. 


Manual/Subject/Publication  No. 


Intermediary  Manuai 

Part  2— Audits,  Reimbursement  Program  Administration 

(CMS  Pub.  13-2) 

(Superintendent  ot  Documents  No   HE  22  a'6-2) 


420 


Provider  Services 


T'M  IJ 
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Addendum  III.— Medicare  anu  medicaid  Manual  Instructions— Continued 

[July  2002  Through  September  2002] 


Transmittal 
No. 


Manual/Subjecl/Publication  No. 


1858 
1859 
1860 
1861 
1862 


145 


1757 
1758 

1759 
1760 


1761 


1762 


1763 
1764 


1765 


1766 
1767 
1768 

1769 

1770 
1771 


(Sijpp' 


intfTTieduiry  Manual 
P':irt   1      Ci.iims  Process 

CMS  PuD    1  J    3' 
'idcn!  o!  Documents  No    HE 


'2  8'6) 


Claims  Processrng  Timeliness 

Coding  for  Adequacy  of  Hemodialysis 

Payment  (or  Services  Furnished  by  a  Critical  Access  Hospital 

Detinitions 

ICD-9-CM  Coding  for  Diagnostic  Tests 


Carriers  Manual 
Part  3^  Program  Administration 
(CMS  Pub    14   21 
(Su[>erin!eric1enr  of  Documents  No    HE  22 


3) 


Provider  Services 


Carrtors  Manual 

Part  3 — Program  Admimstratior- 

CMS  Pub    14    3^ 

(Superintendent  o!  Documents  No.  HE  22.8-7) 


Durat)le  Medical  Equipment  Regional  Carriers  Mandatory  Assignment  (or  Drug  Claims 

Payment  Requirements 

Roster  Claim  Form 

Splitting  Claims  for  Processing 

Participating  Physiciarv/Supplier  Report 

Purpose  and  Scope 

Definitions  o(  Columns  One  Through  Eight 

Dednitions  o(  Lines  One  Through  One  Hundred  Fifteen 

Checking  Reports 

Exhibits 

Completing  Quarterly  Report  on  Provider  Enrollment 

Checking  Reports 

Type  of  Provider 

Completing  Lines  Twelve  Through  Seventeen — Reason  (or  Denial 

Completing  Lines  Eighteen  Through  Twenty-Two-Reason  (or  Return 

Exhibits 

Diabetes  Outpatient  SeK-Management  Training  Services 

General  Conditions  o(  Coverage  and  Dialjetes  Training  Hours 

Benedcianes  Eligible  (or  Coverage 

Provider/Supplier  Eligibility  to  Provide  the  Training 

Quality  Standards 

Enrollment  o(  Entities  Other  Than  Durable  Medical  Equipment  Prosthetic.  Orthotics  &  Supplies 

Health  Common  Procedure  Coding  System  Coding 

General  Payment  Conditions 

The  "Do  Not  Forward"  Initiative 

Services  and  Supplies 

IrKJident  to  Physician's  Professional  Services 

Services  of  Nonfjhysician  Personnel  Furnished  Incident  to  Physicians  Services 

Medicare  Physician  Fee  Schedule  Database  2003  File  Layout 

Medicare  Physician  Fee  Schedule' Database  Status  Indicators 

Maintenance  Process  (or  the  Medicare  Physician  Fee  Schedule  Datatjase 

Anesthesia  Services  and  Teaching  Certified  Registered  Nurse  Anesthetist 

Entitlement  and  Enrollment 

Identifying  a  Screening  Mammography  Claim  and  a  Diagnostic  , 

Mammography  Claim 

Method  for  Computing  Fee  Schedule  Amounts 

Coding  lor  Diagnostic  Tests 

General  Resolution  of  Common  Working  File  5232  Rejects 

Mandatory  Assignment  and  Other  Requirements  (or  Home  Dialysis  Supplies  and  Equipment  Paid  Under  Method 


Program  Memorandum 

intermediaries  iCMS  Pub    60A  i 

Superintendent  of  Documents  No.  HE  22.8/6-5) 


A-02-057 
A-02-058 
A-02-059 


Medicare  Part  A  Skilled  Nursing  Facility  Prospective  rayment  System  Update 

Inpatient  Rehabilitation  Facility  Annual  Update  Prospective  Payment  System  Pncer  Changes  for  FY  2003 
Medicare  Progranr>— Update  to  the  Hospice  Payment  Rates.  Hospice  Cap,  Hospice  Wage  Index  and  the  Hospice  Pricer  for 
FY  2003 
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Transmittal 
No 


A -02-060 
A-02-061 
A -02-062 
A-02-063 
A -02-064 
A -02-065- 

A-02-066- 

A -02-067 

A  -02-068 
A  02-069- 
A -02-070 
A -02-071 
A -02-072 
A-02-073 
A -02-074 
A-02-075 
A -02-076 
A-02-077 

A -02-078 
A-02-079 

A  02  080 

A  -02-081 
A  -02-082 
A  -02-083 
A  -02  -084 
A  02 -085 
A  02-086 

A  -tj2-08  7 
A  02-088 
A -02  08° 

A-02-090 


A-02-091 

A-02-092 

A-02-093 


B-02-039 
B-02-040 

B-02-041 
&-02-042 
B-02-043 

B-02-044 
B -02-045 
B-02  -(146 
B-02-047 
B-02-048 
B-02-049 
B-O2-O50 
B-02-051 

B-02-052 

B-02-^53 

B-02-054 

B-02-055 


Adde?jdum  III  —Medicare  and  Medicaid  Manual  Instructions— Continued 

iJuly  2002  Through  September  2002] 


Manual/Subject/Publication  No. 


Revision  ic  Billing  tor  Swing  Bed  Services  Under  Skilled  Nursing  Facility  Prospective  Payment  System 

Medicare  Program— Update  to  the  Prospective  Payment  System  tor  Home  Health  Agencies  (or  Fiscal  Year  2003 

Applicable  Bill  Type  tor  Ambulance  Services  (Revenue  Code  540) 

Scheduled  Release  tor  October  updates  to  Software  Programs  and  Prlcing^Coding  Files 

Excluding  Hospitals  that  Provide  Pan  B  Oniv  Ser\ices  to  Their  Inpatients  from  the  Outpatient  Prospective  Payment  System 

Implementation  ot  the  Transmission  Contro  Protocol  Internet  Protocol  tor  the  Health  Insurance  Portability  and  Account- 
ability Act  Health  Care  Eligibility  Benefit  Inquiry  And  Respc^nse  Transaction  (270/271)  Standard 

Department  of  Veterans  Atlairs  Claims  Adjudication  Services  P'Ofect;  Systems  Changes  Needed 

Production  o!  Flat  Files  to  Enable  Centers  for  Medicare  ana  Medicaid  Services  to  Populate  the  Online  Survey,  Certitication 
and  Reporting  Online  Survey   Cerlitication  and  Reporting  System  with  the  Provider  Taxpayer  Ic^ntification  Number 

Enhancements  to  Home  Health  Prospective  Payment  System  Claims  Processing 

Health  Insurance  Protabihty  and  Accounlabilit>  Act  Institutional  837  Health  Care  Claim  Additional  Implementation  Direction 

Health  Insurance  Portability  and  Accountability  Act  Transaction  835v40l0  Completion  Update 

Updated  Inslnjction  on  Receipt  and  Processing  of  Non-Covered  Charges  on  Other  Than  Part  A  Inpatient  Claims 

Implementation  of  the  Provider  Enrollment   Cham  and  Ownership  System 

Financial  Report  Instructions  for  the  Fiscal  Intermediary  Shared  System  Recovery  Tracking  System 

Hospital  Outpatient  Prospective  Payment  System  Implementation  Instructions 

Admitting  Diagnosis  tor  Observation  for  the  Outpatiem  Prospective  Pavnen-  System 

October  2002  Update  to  the  Hospital  Outpatient  Prospective  Payment  Svsiem 

Intermedianes  Must  Ad)ust  Their  Translators  to'  Reporting  Lme  Item  Dales,  and  Healthcare  Common  Procedure  Coding 
System  Codes  tor  Part  A  Outpatient  Claims 

Health  Insurance  Portability  and  Accountability  Act  Institutional  837  HealU-i  Care  Claim— Direct  Data  Entry  Updates 

Data  Fields  that  the  Fiscal  Intermedianes  are  Required  to  Enter  into  the  Provider  Enrollment,  Chain  and  Ownership  System 

October  Medicare  Outpatient  Code  Editor  Specifications  Version  18  0  (or  Bills  From  Hospitals  That  Are  Not  Paid  Under  the 
Oulpatien!  Prospective  Payment  Systemi 

Modification  of  Audit  and  Cost  Report  Settlement  Expectations  m  Change  Reauest  1468 

Octot>er  Outpatient  Code  Editor  Specifications  Version    VS  2  ,^       o 

System  Tracking  for  Audit  and  Reimbursement  Instructions  End  Stage  Renal  Disease  Audits  and  Hospice  Cost  Reports 

Fiscal  Year  2003  Prospective  Payment  System  Hospital   Skilled  Nursing  FaciliW  and  Other 

Applicable  Bill  Types  for  Ambulance  Services  (Revenue  Code  540 1 

The  Supplemental  Income  Medicare  Beneficiar\  Darta  tor  Cisca!  vea-  2001  For  Inpatient  Prospective  Payment  System  Hos- 
pitals 

Ciantication  of  Provider  Billing  Requirerr^ents  Under  the  Outpatient  P'ospecitve  Payment  System 

Installation  of  Version  28  0  of  the  Provider  Statistical  and  Reimbursement  Report 

Temporary  Procedures  for  Cost-Based  Payments  to'  Certit.ec  Registered  Nurse  Anesthetists  Services  Furnished  by  Out- 
patient Prosepctive  Payment  System  Hospitals  „      ., 

f  lie  Descnptions  and  Instructions  for  Retneving  the  2003  Ph.-siL.an  Clinical  Lab,  Durable  Medical  Equipment.  Prostt>et>cs/ 
Orthotics  and  Supplies    and  Therapy  Fee  Schedule  Pa>men;  Amounts  through  CMS's  Mainframe  Telecommunications 

Systems  .      l.  ^ 

Modifications  to  the  Health  Care  EiigibiHK  Beneft  Response  (271)  and  Direct  Data  Entry  Screens  for  Home  Mea-'   '^oe- 

cies  and  Hospice  Providers  ,  -     ^  .,  ^ 

Corrections  to  Changes  to  the  Hospitai  inpatien'  P-  spective  Payment  Systems  and  Rates  and  Costs  of  Graduate  Medu:^. 
Education    etc     as  Published  m  the  Feae^a    Reaister    FY  2002  (66  FR  39828,  August  1.  2001)  and  FY  2003  (67  FR 

49982    August  1    2002) 
instructions  tor  Implementing  the  Long-Term  Care  nosp  :a   Prospective  Payment  System  ^^^ 


Program  Memorandum  Carriers  (CMS  Pub.  60B)  (Superintendent  of  Documents  No  HE  22.8/6-5) 


Common  Working  File  Category  Changes 

Common  Working  File  Category  Changes 

Billing  for  Implanted  Durabale  Medical  Eouipmeni   Prosthetic  Devices,  Replacement  Parts.  Accessones  and  Supplies 

Transmittal  B-02-042  was  resscmded  and  will  not  be  used  in  the  future 

Acceptance  of  Special  Characters  ir  the  Commo'-   Working  File  and  the  Durable  Medical  Equipment  Regional  Camer 

Standard  System 
Change  in  Jurisdiction  tor  Topical  Hyperbaric  Ox yger  Champer 

VIPS  Medicare  System  Implemntation  to  Process  iCD-S^CM  Codes  Using  Date  of  Sen/ice  and  Not  Date  of  Receipt 
Updating  the  Carrier  Locality  Edit  at  the  Common  Working  Fue  .  ..  ^  „      ..  „,  ^_ 

Durable  Medical  Equipment  Regional  Carrier-Appeal  Messages  or  Medicare  Summary  Notice  and  Medicare  Remrt  Notice 
Reasonable  Charge  Data  Disclosure  Requirements  for  Ambulance  Services 

Common  Working  File  Change  for  Billing  for  Glucose  Test  Strips  and  Supplies— Follow-up  to  Change  Request  1612 
Additional  Remark  Code  for  Claims  of  Therapy  Services  Possibly  Subject  to  Home  Health  Conslidaled  Billing 
Implementation  of  the  Health  Insurance  Portability  ana  Accountability  Act  Health  Care  Eligiblity  Benefit  Inquiry/Response 

Transaction  1270  271 1  Standard  ^.     ^    ^  .,  c  ,  o,.h  .k« 

implementation  of  the  National  Council  for  Prescnpnon  Drug  Programs  Telecommunications  Standard  Version  5  1  and  the 

Equivalent  Batch  Standard  Version  for  Retail  Pharmacy  Drug  Transactions  ^      .      .  ^  .  ^ 

implementation  of  the  ASC  X12N  2^8  Version  4010  Implmentatlon  Guide  (or  Electronic  Referral  Certification  and  Authonza- 

SeTding  Copies  ot  Appeal  Notices  to  Appointed  Representatives    inciudinc  "le  Amount  in  Controversy  Remaining  in  Re- 
view Determination  Letters   and  Using  Bullets  i^  Appeals  Correspondence 
updates  to  the  Place  of  Service  Code  Set 


7«> !  1 4 
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Addendum  ih     MLii'LAMt  Af.i  MtuK  aid  Manual  Instructions — Continued 

[July  2002  Through  Septemtser  2002] 

Transmittal 
No 

Manual/Subject/Publication  No. 

B-02-056 
B-02-057 
B-02-058 
B-02-059 

B-02-060 
B-02-061 


Furlong  Lawsuit  Setllement  Payments 

Addition  to  Two    WW    Codes  to  Identity  a  New  Source  for  Etoposide 

Changes  to  Correct  Coding  Edits.  Version  9  0.  Effective  January  1 .  2003 

Activation  of  the  Automated  Unsolicited  Response  tor  Skilled  Nursing  Facility  Consolidated  Billing  and  Global  Payment 
Demonstrations 

Payment  Policy  When  More  Than  One  Patient  is  Onboard  an  Ambulance 

Schedule  for  Completing  the  Calendar  year  2003  Fee  Schedule  Updates  and  the  Participating  Physician  Enrollment  Proce- 
dures 


Program  Memorandum 

intermedianes/'Carners 

:CMS  Pub    60A,'Bi 

tSupersntendent  ol  Documents  No.  HE  22.&Ji>~5) 


AB-02-091         •        New  Waived  Tests— June  17,  2002 

AB-02-092        •        Procedures  Subject  to  Home  Health  Consolidated  Billing 

AB-02-093  •  Coverage  and  Billing  for  Intravenous  Immune  Globulin  (IVIg)  for  the  Treatment  of  Autoimmune  Muccocutaneous  Blistering 
Diseases 

AB-02-094        •        Disclosure  Desk  Reference  for  Call  Centers 

AB-02-095        •        ProhitMtion  on  New  Trading  Partner  Agreements  with  Certain  Entities  For  ttie  Purpose  of  Coordination  of  Benefits 

AB-02-096  •  Coverage  and  Billing  of  the  Diagnosis  and  Treatment  of  Penpheral  Neuropathy  With  Loss  of  Protective  Senation  in  People 
with  Diabetes 

AB-02-097  •  Camer,  Durable  Medical  Equipment  Regional  Camer  Intermediary  and  Regional  Home  Health  Intermediary  Processing  Re- 
quirements for  Claims  Edited  by  Common  Working  File  for  Medicare  Beneficianes  in  State  or  Local  Custody  Under  a 
Penal  Auttranty 

AB-02-098  •  Process  for  Enlenng  Local  Medical  Review  Policies  and  Certain  Articles  and  Frequently  Asked  Questions  into  the  Medicare 
Coverage  Datatiase 

AB-02-099        •       Standardize  the  CICS  Level.  CICS  Transaction  Server  1  3  to  be  Utilized  by  All  Medicare  Contractors 

AB-02-100         •        Modification  of  Medicare  Policy  for  Erythropoietin 

\E}-02-101         •        Changes  to  Common  Working  File  Edits  lor  Skilled  Nursing  Facility  Consolidated  Billing 

AB-02-102  •  Medicare  Secondary  Payer  Debt  Referral  and  Wnte  Oft  Closed  Instructions,  (l)  Expansion  and  Clanfication  of  Medicare 
Secondary  Payer  Debt  Collections  Improvement  Act  of  1996  Activities:  (2)  Additional  Wnte — Oft — Closed  Instructions" 
(Supplemental  Instructions  for  PM  AB-01-24) 

AB-02-103  •  Expand  Standard  Dale  Format  and  Review  Common  Working  File  Y2K  Wrapper  Logic  for  Beneficiary  Cross  Reference  In- 
ternal Files  and  Satellite  File  Header  and  Response  Records 

AB-02-104        •        October  Quarterly  Update  for  2002  Durable  Medical  Equipment.  Prosthetics.  Orthotics,  and  Supplies  Fee  Schedule 

AB-02-105        •        Medical  Review  of  Medicare  Payments  for  Nail  Debridgement  Services 

AB-02-106  •  Medicare  Summary  Notice— Inclusion  ol  Appeals  Information  Removal  of  Fraud  RefererKes  and  Office  of  Inspector  Gen- 
erals Hotline  Number 

AB-02-t07         •        Modify  Application  of  "I"  Validity  Medicare  Secondary  Payor  Records  to  the  Common  Working  File  by  Medicare  Contractors 

AB-02-108  •  Clanfication  ol  Medicare  Contractor  Finarxrial  Reportir>g  Instructions  Outlined  in  Section  1900 — Section  1960221  of  the 
Medicare  Intermediary  Manual  and  Section  4900 — Section  4960  14  of  the  Medicare  Camers  Manual  (Issued  May  2001) 

AB-02-109  •  Common  Working  File.  Fiscal  Intermediary  arnl  Camer  Edits  and  Policy  Clanfication  for  Penpheral  Neuropathy  With  Loss  of 
Protective  Sensation  in  Peof)le  with  Diabetes 

AB-02-110  •  Implementation  of  National  Coverage  Determinations  Regarding  Clinical  Determinations  Regarding  Clinical  Diagnostic  Lab- 
oratory Services 

AB-02-111  •  Implementation  of  Certain  Initial  Determination  and  Appeal  Provisions  Within  §521  of  the  Medicare,  Medicaid  and  State 
Child  HeaJth  Insurance  Program  Benefits  Improvement  and  Protection  Act  of  2000 

AB-02-112        •        Final  Update  to  the  2002  Medicare  Physiaan  Fee  Schedule  Database 

AB-02-113  •  Elimination  of  Official  Level  III  Healthcare  Common  Procedure  Coding  System  Codes/Modifiers  and  Unapproved  Local 
Codes/Modifiers  and  Unapproved  Local  Codes/Modifiers 

AB-02-111  •  Advanced  Beneficiary  Notice  and  Durable  Medical  Equipment  Prosthetics.  Orttwtics  &  Supplies  Refund  Requirements — Im- 
plementation of  Form  CMS-R-131  Advance  Beneficiary  Notice,  and  of  Limits  on  Beneficiary  Liability  for  Medicare  Equip- 
ment and  Supplies 

AB-02-115        •        Expanded  Coverage  of  Position  Emission  Tomography  Scans  and  Related  Claims  Processing  Changes 

AB-02-1 16        •        Data  Center  Testing  and  Production — Electronic  Correspondence  Referral  System  User  Manual  5  0 

AB-02-1 17        •        Transition  Schedule  tor  Implementation  of  \he  Ambulance  Fee  Schedule 

AB-02- 118        •        Notice  of  Interest  Rale  for  Medicare  Overpayment  and  Underpayments 

AB-02-1 19        •        Medicare  Coordinated  Care  Demonstration  Payment  for  Railroad  Retirement  Beneficianes 

AB-02-1 20        •        Coding  Instructions  for  IN-1 1 1  Zevalin  and  Y-90  Zevalin 

AB-02-1 21         •        Provider/Supplier  Plan  Quarterly  Report  Format 

AB-02-1 22        •        Appeals  Quality  Improvement  and  Data  Analysis  Activities 

AB-02-123        •        Information  on  Medicare+Choice  Private  Fee-for- Service  Plans — Information  Only 

AB-02-1 24         •        Updates  of  Rates  and  Wage  Index  for  Ambulatory  Surgical  Center  Payment  Effective  Octotjer  1    2002 

AB-02-1 25        •        Provider  Education  Article  Durable  Medical  Equipment  Ordered  With  Surrogate  Unique  Physician  Identification  Number 

AB-02-126  •  Establishing  a  Uniform  Process  for  the  Preparation  and  Mailing  of  Case  Files  From  The  Contractor,  the  Office  of  Heanngs 
and  Appeals,  of  the  Social  Secunty  Administration 

AB-02- 127        •        Program  Management  Provider/Supplier  Education  and  Training 

AB-02- 128        •        Coverage  and  Billing  for  Percutaneous  Image-Guided  Breast  Biopsy 

A&-02-129        •        Claims  Processing  Requirements  for  Clinical  Diagnostic  Latwratory  Services  Based  on  the  Negotiated  Rulemaking 
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Addendum  III, — Medicare  and  MEDiCAic  ManjAl  Instructions— Continueo 
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Transmittal 
No. 


Manual/Subject/PuWication  No. 


AB--0?--i3C  •  Definitions  o!  Ambulance  Services 

AB-^2-13^  •  Clanfication  ot  Medicare  Policy  Regaramg  t-.e  impiementanor  o'  -,e  A-:  ...ance  ^-ee  Schedule 

AB-02   132  •  Year  2003  Healthcare  Common  Procedure  Coding  Svsten-  An-xja   UDoaie  Reminder 

AB-02-133  •  Publication  and  Maintenance  o<  a  Directory  o'  Electronic  Billing  vemors 


Hospital  Manual 

(CMS  Pub   10) 

(Superintendent  of  Documents  No  HE  22  8/2) 


787 
788 
789 
790 


Codina  for  Aoequacy  of  Hemodialysis 

Payment  tor  Services  Furmstied  by  a  Cr!tica  Access  hospital 

General  Information  About  the  Program 

ICD-9-CM  Coding  for  Diagnostic  Tests 


Home  Heatth  Agency  Manual 

(CMS— Pub.  11) 
(Superintendent  of  Documents  No   HE  22  a'5) 


302 
303 


Combined  to  ttie  Home 

General  Intorrrtation  About  the  Progran- 


Skilled  Nursing  Facility  Manual 

(CMS— Pub   12i 

(Superintendent  of  Documents  No.  HE  22.8/3) 


373 
374 


Coverage  and  Patient  Classification 
General  Information  About  the  Program 


Hospice  Manual 

(CMS— Pub   21) 

(Superintendent  of  Documents  No   HE  22.8,18) 


65 


General  Information  About  the  Program 


Outpatient  Physical  Therapy  and  Comprehensive 

Outpatient  Rehabilitation  Facility  Manual 

(CMS— Pub.  9) 

(Superintendent  ot  Documents  No   HE  22.8/9) 


16 


General  Information  About  me  Program 


Coverage  Issues  Manual 

(CMS— Pub  6) 

(Superintendent  of  Documents  No  HE  22  &/i4j 


157 

158 
159 


Photodynamic  Therapy 
►Photosensitive  Drugs 

Speech  Generating  Devices 
Percutaneous  Image-Guided  Breast  Biopsv 


Rural  Health  Clinic  Manual  &  Federally  Quahtiea 

Heatth  Centers  Manual 

(CMS— Pub.  27) 

(Superintendent  of  Documents  No   HE  22  a'l 9-985) 


37 


General  Infom-.atior  Apou'  'ne  Program 


Rural  Dialysis  Facility  Manual 

(Non-Hospital  Operated! 

(CMS— Pub,  29) 

(Superintendent  of  Documents  No   HE  22.8/13) 


93 


Coding  for  Adequacy  of  Hemodaivsis 


Provider  Reimbursement  Manual— Part  2 

Provider  Cost  Reporting  Forms  Snd  Instructions 

Chapter  36/Form  CM&-2552-96 

(CMS  Pub.  15-2-36) 


Hospital  and  Hnspnai  Healthcare  Complex  Cost  Report 


T'll  It, 


fcdcr.i!    Kf*4islft 


no. 


\.,:tU 
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Transmittal 
No. 


27 
28 
29 


Addendum  III. — Medicare  and  Medica,^  Manual  Instructions— Continued 

[July  2002  Ttwough  Septemtier  2002] 


Manual/Subject/Publication  No. 


Transmittal 
No 


Medicare  Program  integrity  Mar>ual 
(CMS— Pub    100-8) 


Contractor  must  review  Local  Medical  Review  Policy 

Local  Medical  Review  Policies  Reconsideration  Process 

Introduction 

Definitions  Related  to  Enrollment 

Applicant  versus  Provider/Supplier 

General  Instructions 

Forms 

Contractors 

Forms  Disposition 

Application  Sectional  Instructions  for  Carriers 

Processing  the  Application 

Identification 

Adverse  Legal  Actions 

Practice  Location 

Ownership  and  Managing  Control  Information  (Organizations) 

Ownership  and  Managing  Control  Information  (Individuals) 

Cham  Home  Office  Information 

Billing  Agency 

Electronic  Claims  Submission  Information 

Staffing  Company 

Surety  Bond  Information 

Capitalization  Requirement  for  Home  Health  Agencies 

Contact  Person 

Penalties  for  Falsifying  Information  on  This  Enrollment  Application 

Certification  Statement 

Delegate  Official 

Attachment 

Ambulance  Services  Suppliers — Attachment  1 

State  License  Information 

Descnption  of  Vehicle 

Qualification  of  Crew 

Certified  Basic  Life  Support 

Certified  Advanced  Life  Suf)port 

Medical  Director  Information 

Independent  Diagnostic  Testing  Facilities^Attachment  2 

Entities  That  Must  Enroll  as  Independent  Diagnostic  Testing  Facilities 

Review  of  Attachment  2,  Independent  Diagnostic  Testing  Facility 

Enrollment  Checks 

Special  Considerations 

Reassignment  of  Benefits — Form  CMS-855R 

Individual  Reassignment  of  Medicare  Benefits 

Supplier  Identification 

Individual  Practitioner  Identification 

Practice  Location 

Statement  of  Termination 

Reassignment  of  Benefits  Statement 

Attestation  Statement 

Enrolling  Certified  Suppliers  Who  Enroll  With  Camer 

Managed  Care  Organization 

Application  Sectional  Instructions  for  Intermedianes 

Processing  the  Application 

Provider  Identification 

Adverse  Legal  Actions 

Practice  Location 

Special  Processing  Situations 

Community  Metal  Health  Centers 

Benefit  Improvement  and  Protection  Act  of  2000  Provisions 

Community  Mental  Health  Centers  Enrollment  and  Change  of  Ownership  Site 

Visits 

Process 

Deactivation  of  Billing  Numbers  of  Inactive  Community  Mental  Health  Centers 

Stale  Survey/Regional  Offices  Process     ' 

Changes  in  Requested  Information — New  Form  CMS-855  Data 

Change  Requirement 

Procedures  for  Request  for  Additional  Information,  Approval.  Denial,  or  Transmission  of  Recommendations 

Request  for  Additional  Information 

Approval  , 
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Addendum  mi  —MED'Ci^PE  and  Medic^  d  M^n.^^al  instructions — Continued 

[July  2002  Througr,  Seplemoer  2002] 


Manual/Subject/Publication  No. 


Denials 

Failure  to  Sign  and/or  Date  the  Application  Processing 

Matrix 

Verification  ana  Validation  of  Information 

Fraud  Investigation  Database 

Healthcare  Integrity  and  Protection  Data  Bank 

Social  Secunty  Death  Index 

Uncovering  Fraud  and  Abuse 

General  Services  Administration  Debarment 

Special  Processing  Situations 

Mass  Immunizers  W^^c  Roster  Bill 

Opt-Out  Physicians 

Enrollment  of  Hospitals   Assignment  of  Billing  Numbers 

Railroad  Retirement  Board 

Mass  Immunization  and  Roster  Billers 

Site  Visits 

Administrative  Appeals 

Tracking  Requirements 

Retention  of  Records 

Provider  Suppliers  Education 

Web  Site 

Security  Safeguard'^ 

Documentation 


Managed  Care  Manual 

(CMS-Pub    100-161 
(Superintendent  of  Documents  No    HE  22j 


Quality  Assessment  and  Performance  Improvement  Projects 

General  ^      „        ,->     ,., 

Non-Clinical  Focus  AreasNon-Climcal  Focus  Areas  Applicable  Enrollees  Quality 

Improvement  System  for  Managed  Care  Document  Standard 

Quality  Assessment  ana  Perlormance  Improvement  Projects 

Phase  In  Requirements 

Ongoing  Requirements  Document  Std•^aa'■c 

Focus  Areas 

Clinical  Focus  Area  Appi.caDie  tc  Aii  Enronees 

Attributes  ot  Quality  AssessiTier-'i  and  Performance  Improvement 

Selection  of  Topics  for  Medicare-Choice  Selected  Projects  and  Local 

Marketplace  Initiatives 

Sources  of  Information 

Medicare -Cnoice  Usmg  P^^vscian  Incentive  Plans 

Quality  Indicators 

Significant   Sustamea  imp'ovenents 

Sustained  Improvement  Over  Time 

Types  of  Quality  Assurance  Program  Improvement  Projects 

National  Quality  Assurance  Program  Improvement  Projects 

Medicare+Choice  Organization  Selected  Quality  Assurance  Program 

Improvement  Projects 

Other  Quality  Assurance  Program  Improvement  Projects  • 

Process  for  Centers  for  Medicare  and  Medicaid  Services  Multi-Year  Quality 

Assurance 

Program  Improvement  Projects  Approval 

Evaluation  of  Quality  Assurance  Program  Improvement  Projects 

Terminology 

Deeming  Requirements 

General  Rule 

Obligations  ot  Deemed  Medicare+Choice  Organizations 

Deemed  Status  and  Center  for  Medicare  and  Medicaid  Services  Surveys 

Removals  of  a  Medicare+Choice  Organizations  Deemed  Status     • 

Centers  for  Medicare  and  Medicaid  Services  Role 

Oversight  of  Accrediting  Organizations 

Obligations  of  Accrediting  Organizations  with  Deeming  Authority 

Application  Requirements 

SSeSTSoplication  Denials,  Removal  of  All  Approval  of  Deeming  Authority,  or  Non-Renewals  of  Deeming  Au- 

thority 
Informal  Hearing  Procedures 
Informal  Heanng  Findings 
Final  Reconsideration  Determinations 


7')  1  1  f. 
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AuutNuuM  III. — MtuiLAHL  ANu  MtuiL-Aiu  Manual  INSTRUCTION^ — CoiUinuea 

(July  2002  Through  September  2002) 

Transmittal 
No 

Manual/Subject/Publication  No 

11 


12 


Background 

Specifics  Applicable  to  Consumer  Assessment  of  Health  Plans  Study  and  Health  Plan 

Employer  Data  and  Information  Set 

Healthplan  Employer  Data  Information  Sets  Submission  Requirements 

The  Medicare  Health  Outcomes  Survey  Requirements 

Medicare  Consumer  Assessment  of  Health  Plan  Survey  Requirements  for  Enrollees  And  Disenrollees 

Lock-in  Requtrements/Selecting  a  Pnmary  Care  Physician — How  to  Access  Care  in  a  Health  Maintenance  Organization's 

Emergency  Care  Cross  Reference  to  Quality  Improvement  System  for  Managed  Care  2  3  17  * 
Appeal  Rights 

Benefits  and  Plan  Premium  Information 
Final  Verifications  Review  Process 
Guidelines  for  Outreach  Program 
Submission  Requirements 

Center  for  Medicare  and  Medicaid  Services  Review/Approval  Process 
Model  Direct  Mail  Letter 

Answers  to  Frequently  Asked  Questions  About  Promotional  Activities 

Relationship  of  Value  Added  Items  and  Services  to  Benefits  and  Other  Operational  Considerations 
Non  Benefit  Providing  Third  Parly  Marketing  Matenals 

Marketing  Material  Requirements  tor  Non  English  Speaking  Populations  Standard  2.3.3.2 
Definitions 

Eligibility  for  Enrollment  in  Medicare+Choice  Plans 
Completion  of  Enrollment  Form 
Election  Periods  and  Effective  Dates 
Annual  Election  Period 
Open  Enrollment  Penod 
Open  Enrollment  Period  Through  2004 
Open  Enrollment  Period  Through  2005 
Open  Enrollment  Period  in  2006  and  Beyond 
Open  Enrollment  for  Newly  Eligible  Individuals  in  2005  and  Beyond 
Special  Election  Penod 

Special  Election  Penod  for  Exceptional  Conditions 
Special  Election  Penod  lor  Beneficiaries  Aged  65 
Effective  Date  of  Coverage 
Effective  Date  of  Voluntary  Disenrollment 
Enrollment  Procedures 
Format  of  Enrollment  Forms 

Medica re + Choice  Organizational  Denial  of  Enrollment 
After  the  Effective  Dale  of  Coverage 
Procedures  After  Reaching  Cap)acity 
Disenrollment  Procedures 
Voluntary  Disenrollment  by  Member 
Medigap  Guaranteed  Issue  Notification  Requirements 
Memtjers  Who  Change  Residence 
Failure  to  Pay  Premiums 

Disenrollment  Procedure  for  Employer  Group  Health  Plans 
Multiple  Transactions 
Cancellation  of  Enrollment 
Reinstatement  Due  to  Mistaken  Disenrollment  Made  By  Member 


Medicar«/Med  I  c  a  I  d 

Sanction — Relnstatemem  Report 

(CM'='-  P.-t-    69) 


06-02 
07-02 
09-02 


Report  of  Physicians/Practitioners.  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated — June  2002 
Report  of  Physicians/Practitioners.  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— July  2002 
Report  of  Physicians/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated — August  2002 


ADDENDUM  IV. 


-Regulation  Documents  Published  in  the  Federal  Register 

(July  2002  through  September  2002) 


Publication  date 

FR  Vol  67 
page 

CFR  part(s) 

File  code* 

Regulation  title 

07/01/2002  

07/17/2002    

44073 
46949 

42  CFR  412.  and  413  .... 

4P  rPR  rhan    IV 

CMS-1069-F2 

CMS-1227-N  

Medicare  Program.  Prospective  Payment  System 
for  Inpatient  Rehabilitation  Facilities;  Correcting 
Amendment 

Medicare  Program:  Town  Hall  Meeting  on  the 
Outcome  Assessment  Information  Set  (OASIS). 
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Addendum  IV 


-Regulation  Documents  Published  in  the  Federal  Rfgister— Continued 

(July  2002  through  September  2002, 


iJ/i?bi'2(M2   

0<"?a?(K)?   

07/26/2002  

07/26/2002  

07/26/2002  

07/26/2002  

07/31/2002  

T8/01/2002  

08/01/2002  

08/09/2002  


FP  Vol   67 
page 


08/16/2002 


08/22/2002 
08/22/2002 

08/23/2002 

08/23/2002 

08/23/2002 

08/30/2002 

08/30/2002 

08/30/2002 
09/04/2002 
09/27/2002 
09/27/2002 


48800 


48801 


48802 


CFP  parlisi 


42  CFR  405 


42  CFH  413 


4?  CFR  146 


48839     4?  CFP  Clap   IV 


Tile  code* 


CMS-3074-F2 


CMS-1883-F3 


CMS-2033-IFC 


CMS-6012-N2 


Regulation  title 


48840 
48905 
49798 

49928 

49982 

52092 

53644 

54532 
54534 

54660 
54657 

54659 

55851 

55954 

56092 
56618 
60993 
61116 


4?  CFR  413 


42  CFR  405,  412,  413, 
and  485. 

42  CFR  405,  410,  and 
419. 


42  CFR  405,  410  and 
419. 


42  CFR  438 


42  CFR  400,  405,  and 
426. 


42  CFR  412.  413  and 
476. 

42  CFR  403  

42  CFR  408  


CMS-1199-P 
CMS-4037-N 
CMS-1202-N 

CMS-1205-N 

CMS-1203-F 

CMS-1206-P 


CMS-1206-P  (OFR  cor- 
rection). 


CMS-2104-F  .. 
CMS-3063-P  .. 

CMS-1216-N   . 

CMS-2140-FN 

CMS-3098-N   . 

CMS-2136-PN 

CMS-1177-F  . 

CMS-1211-N 
CMS-4027-F  . 
CMS-1221-F  . 
CMS-4043-N 


Medicare    Program;    End-Stage    Renal    Disease 
Removing  of  Waiver  Conditions  for  Coverage 
Under  a  State  of  Emergency  in  the  Houston 
Texas  Area 
Medicare  Program:  Revision  of  the  Procedures  for 
Requesting  Exceptions  to  Cost  Limits  for  Skilled 
Nursing  Facilities  and  Elimination  of  Reclassi- 
tications;  Technical  Correction 
Technical  Change  to  Requirements  for  tfie  Group 
Health  Insurance  Market:  Non-Federal  Govern- 
mental Plans  Exempt  From  HIPPA  Title  I  Re- 
quirements 
Medicare  Program:  Establishment  of  The  Nego- 
tiated Rulemaking  Committee  on  Special  Pay- 
ment Provisions  and  Requirements  for   Pros- 
thetics and  Certain  Custom-Fabncate  Orthotics. 
Meeting  Announcement 
Medicare  Program:  Electronic  Submissk)n  of  Cost 

Reports 
Medicare  Program:  Meeting  of  the  Advisory  Panel 

on  Medicare  Education— September  26,  2002 
Medicare  Program,  Prospective  Payment  System 
and  Consolidated  Billing  for  Skilled  Nursing  Fa- 
cilities—Update 
Medicare  Program:  Inpatient  Rehabilitation  Facility 
Prospective    Payment    System    for    FY    2003 
Rates 
Medrcare  Program;  Changes  to  the  Hospital  Inpa- 
tient Prospective  Payment  Systems  and  Fiscal 
Year  2003  Rates 
Medicare  Program:  Changes  to  the  Hospital  Out- 
patient Prospective  Payment  System  and  Cal- 
endar Year  2003  Payment  Rates:  and  Changes 
to  Payment  Suspension  for  Unfiled  Cost  Re- 
ports 
Medicare  Program;  Changes  to  the  Hospital  Out- 
patient Prospective  Payment  System  and  Cal- 
endar Year  2003  Payment  Rates:  and  Changes 
to  Payment  Suspension  for  Unfiled  Cost  Re- 
ports; Correction 
Medicare  Program:  Medicaid  Managed  Care  New 

Provisions 
Medicare  Program:  Review  of  National  Coverage 
Detemninations  and  Local  Coverage  Determina- 
tions. 
Medkjare  Program:  September  23  and  24.  2002, 
Meeting  of  the  Practicing  Physicians  Advisory 
Council  and  Request  for  Nominations 
Medicare   and   Medicaid   Programs:   /Approval   of 
Deeming  Authonty  for  Critical  Access  Hospitals 
by  the  Joint  Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO) 
Medicare    Program:    Meeting    of    the    Executive 
Committee  of  the  Medicare  Coverage  Advisory 
Committee— September  25,  2002 
Medicare  Program:  State  Allotments  for  Payment 
of  Medicare  Part  B  Premiums  for  Qualifying  In- 
dividuals Federal  Fiscal  Year  2002 
Medicare  Program:  Prospective  Payment  System 
for  Long-Temi  Care  Hospitals    Implementation 
and  FY  2003  Rates 
Medicare  Program:  Hospital  Wage  Index  for  Fis- 
cal Year  2003 
Medicare  Program:  Medicare-Endorsed  Prescnp- 

tion  Drug  Card  Assistance  Initiative 
Medicare  Program:  Supplementary  Medical  Insur- 
ance Premium  Surcharge  Agreements 
Medicare  Program:  Solicitation  tor  Proposals  for 
the  Physician  Group  Practice  Demonstration. 
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Addendum  IV. — Regulation  Documents  Published  in  the  Federal  Register — Continued 

(July  2002  through  September  2002) 


Publication  date 

FR  Vol  67 
page 

CFR  par1(s) 

File  code- 

Regulation  title 

09/27/2002  

61130 

CMS-9014-N  

Medicare  and  Medicaid  Programs   Quarterly  List- 
ing of  Program  Issuances — Apnl  2002  Through 
June  2002 

'N=General  Notice,  PN=Proposed  Notice  NC=Notice  with  Comment  Period.  FN=Final  Notice.  P=Notice  of  Proposed  Rulemaking  (NPRM); 
F=Final  Rule.  FC=Final  Rule  with  Comment  Penod.  CN=Correction  Notice;  IFC=lntenm  Final  Rule  with  Comment  Penod:  GNC=General  Notice 
with  Comment  Period 


.'Xddendum  V — National  Coverasp 
Determinations  (April  2002  ThruuKh  |une 
2002) 

A  (idtinnal  iioverage  litttermination  (NCD) 
is  a  delHrminalion  by  the  SecTotary  with 
respw:!  to  whether  or  not  a  particular  item  or 
service  is  covered  nalionallv  under  title  XVIII 
of  the  So<.ial  Swairity  Act.  but  d()t«s  not 
include  a  determination  of  what  code,  if  any, 
is  assigned  to  a  partic:ular  item  or  service 


covered  under  this  title  or  determination 
with  respe<:t  to  the  amount  of  payment  made 
for  a  particular  item  or  service  so  covered. 
We  include  below  all  of  the  NCDs  that 
became  effe<:tive  during  the  quarter  covered 
by  this  notice.  The  entries  below  include 
information  concerning  completed  decisions 
as  well  as  sections  on  program  and  decision 
memoranda,  which  also  announce 
impending  decisions  or.  in  some  cases. 


explain  why  it  was  not  appropriate  to  issue 
a  NCD.  We  identify  completed  decisions  by 
title,  effective  date,  and  section  of  the 
publication  where  the  decision  can  be  found. 
Also,  please  note  that  in  some  cases  more 
than  one  NCD  was  made  affecting  single 
procedure.  Information  on  completed 
det;isions  as  well  as  pending  decisions  has 
also  been  posted  on  the  CMS  Web  site  at 
http://cms.hhs.gov/coverage. 


National  Coverage  Decisions  for  Quarterly  Notice 

[Coverage  Issues  Manual — CMS  Pub.  06] 


Section 


Title 


Effective  date 


45-30  .. 
45-32  .. 
35-77  .. 
35-102 


Photosensitive  Drugs  

Levocarnitine  for  the  Treatment  of  Carnitine  Defioertcy  in  EBRD  Patients 

Neuromuscular  Electncal  

Electncal  Stimulation  for  Wourxl  Healing  


January  1 .  2003 
January  1 ,  2003 
Apnl  1,  2003 
Apni  1.2003. 


Program  Memoranda 


PM  number 

Title 

Effective  date 

No  Items  for  this  quarterly  notice. 

Joint  Letter  and  Federal  Register  Publication 


Date 

Title 

Effective  date 

No  items  for  this  quarterly  notice 

Decision  Memoranda  Announcinx 
Maintenance  of  Kxisting  National  Coverage 
Determination 

The  following  decision  memoranda 
announce  the  agency's  intention  to  issue 


NCDs  or  they  announce  the  agency's 
determination  that  NCDs  are  inappropriate 
and  thus  reasonable  and  necessary 
determinations  an;  left  to  contractor 
discretion.  The  relevant  sections  of  the 


Coverage  Issues  Manual,  however,  have  not 
yet  been  revised.  The  revisions  will  occur  at 
a  later  date. 


Date  of  n>efno 

Title 

CIM  section 

No  Items  for  this  quarterly  rvjtice. 

.A  I  M  '    M  -  '  . .  M  1    \    1        I    .  1 1  r  ■ ;  I  .  I  !  /  .  1  1  1 1  . 1 )    o  t    Food 
mil  l)l  UK    \iinimiNl :  ,i!,-!      \;|.v\.  ij 
llivu.stlgatiunui  Ui.'vu.t;  i..vt:ilip{iuii.s 

Under  the  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  360c),  devices  fall  into 
one  of  three  cla.sses.  Also,  under  the 
new  categorization  process  to  assist 
CMS,  the  Food  and  Drug  Administration 


assigns  each  device  with  a  Food  and 
Drug  Administration-approved 
investigational  device  exemption  to  one 
of  two  categories.  To  obtain  more 
information  about  the  classes  or 
( .ii..fnrips.  please  refer  to  the  Federal 
K>  ;ist,  I  notice  published  on  April  21, 
I'J'jr  ibZ  FR  19328). 


The  following  information  presents 
the  device  number  and  categorv  (A  or 
B). 

Investigational  Device  Exemption 
Numbers,  2nd  Quarter  2002 

IDE/Category 
G010013    B 


Federal   Register    \ D 


No.   249  '  Fridaw  Derembe'i    2' 


;no2 


■9121 


G010134  13 
G010188  B 
G010328  B 
GO20O02  B 
G020025  A 
GO2OO30  B 
C020046  B 
G020048  B 
G020050  B 
G020051  B 
G020052  B 
G020054  B 
G020056  A 
G020057  B 
G020061  B 
G020062  B 

G020063  B 

G020064  B 

G020065  B 

G020068  B 

G020070  B 

G020072  B 

G020073  B 

G020075  B 

G020079  B 

G020080  B 

G020082  B 

G020085  B 

G020087  B 

G020090  B 

G020Q92  B 

GO20094  B 

G020096  B 

G020097  B 

G020098  B 

G020099  B 

G020100  B 

G020106  B 

CJO20107  B 

GO201O8  B 

G020109  B 

G020112  B 

G020113  B 

G020114  B 

Ci020116  A 

G020119  B 

G020121  B 
G020122  B 
G020126  B 
GO20127  A 
G020130  B 
G020132  B 
G020133  B 
G020135  B 
G020165  B 

ipp  \^.-,.    n.>_  121^7  Filed  12-26-02;  8:45  am] 

BILLING  CODE   i■20--Q^-t^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  New  Jersey  State  Plan 
Amendment  02-10 

AGENCY:  LAnitws.  lui  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
action:  Notice  of  hearing. 


summary:  This  notice  announces  an 
adnii!ustr-itivp  hearing  to  be  held  on 


Fcbnsan  4   200:^.  10  a.m.,  Centers  for 
Mt>dii  drt  \  Mciiicaid  Services'  New 
Vnrk  Rfgion,!;  Off:.  >'   Jf.  Federal  Plaza. 
K.'om  ,<8-110.\.  .Ne\^  "^^  urk.  New  York 
.iij"h"()063.  to  reconsider  our  decision 
to  disapprove  New  Jersey  State  Plan 
Amendment  02-10. 

CLOSING  DATE:  Requests  to  participate  in 
the  hearing  as  a  p.arty  must  be  received 
by  the  presiding  officer  by  January  13, 
2003 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Si\A\\-Ha\>--   Presiding 
Officer,  CMS.  2520  Lord  Baltimore 
Drive,  Suite  L,  Baltimore,  Maryland 
21244-2670,  Telephone:  (410)  786- 
2055 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  the  decision  to 
disapprove  New  jersey  State  Plan 
Amendment  (SPA)  02-10.  This  SPA  was 
disapproved  on  September  19,  2002.  In 
this  amendment.  New  Jersey  proposes  to 
establish  a  new  target  group  for  case 
management  services  for  youth  and 
young  adults  under  the  age  of  21  who 
are  in  the  care  of  the  Juvenile  Justice 
Commission  as  a  result  of  a  commitment 
order.  The  SPA  further  specifies  that  the 
target  group  is  limited  to  youth  and 
young  adults  who  reside  in  their  owm 
homes,  the  homes  of  relatives, 
community-based  residences  or 
residential  group  centers,  or  other 
communitv-based  living  arrangements 
as  a  result  of  their  original  placement  or 
conditional  release  from  a  public 
institution 

At  issue  1-  vshfth'T  i  :MS  properly 
concluded  as  a  basis  ior  disapproving 
the  amendment  that:  (1)  The  State  had 
not  demonstrated  that  the  proposed 
services  were  within  the  statutory 
definition  of  case  management  services 
found  in  section  1915(g)(2)  of  the  Social 
Security  Act  (the  Act):  (2)  the  proposed 
services  are  available  without  charge  to 
fhf  user  and  thus  payment  under  the 
dnit-ndnient  is  not  reasonable  and 
necessarv  and  would  duplicate  payment 
under  other  program  authorities;  and  (3) 
the  amendment  would  restrict 
benefirian-  freedom  of  choice  by 
limiting  providers  to  employees  of  New 
Jersey's  Juvenile  Justice  Commission. 
Medicaid  coverage  of  targeted  case 
management  is  authorized  by  section 
1915(g)  of  the  Act.  which  defines  case 
management  as  services  that  assist 
beneficiaries  in  gaining  access  to  needed 
services  and  does  not  include  the  direct 
provision  of  those  services.  Because  the 
services  proposed  as  Medicaid  targeted 
case  management  are  segments  of  the 
-     State's  juvenile  justice  program,  CMS 
believes  that  they  are  integral 
components  of  the  direct  services  and 


administrative  functions  of  that  juvenile 
justice  program.  In  this  instance, 
Medicaid  payment  for  portions  of  the 
juvenile  justice  program  would 
duplicate  payment  under  other 
programs  that  are  the  responsibility  of 
the  State  Govenunent. 

During  CMS  conversation  with  the 
State,  section  8435  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988, 
Public  Law  Number  100-647  was 
discussed.  In  this  section.  Congress 
clarified  that  the  Secretary  may  not 
deny  approval  of  either  an  SPA  or  a 
claim  on  the  basis  that  the  state  is 
required  to  provide  such  services  under 
state  law,  or  is  or  was  otherwise,  paying 
for  the  ser\'ices  using  non-Federal 
funds.  However,  section  8435  also 
expressly  states  that  this  was  not  to  be 
construed  to  require  the  Secretary  to 
make  payment  for  case  management 
services  that  are  provided  without 
charge  to  the  users  of  such  services. 
Approval  of  this  amendment,  therefore, 
would  be  contrary  to  this  express 
statutory*  provision,  since  this  SPA  seeks 
payment  from  the  Medicaid  program  for 
services  that  are  available  without 
charge  to  the  users. 

In  addition,  while  states  are  free  to  set 
qualifications  for  providers,  a  state  must 
comply  with  Medicaid  law  and 
regulations  concerning  freedom  of 
choice  at  section  1902(a)(23)  of  the  Act 
and  the  implementing  regulation  at  42 
CFR  431.51.  These  provisions  require 
that  a  state  plan  permit  beneficiaries  to 
obtain  services  from  any  qualified 
provider  that  undertakes  to  provide  the 
services.  Section  1915(g)(1)  of  the  Act 
states.  "The  provision  of  case 
management  services  under  this 
subsection  shall  not  restrict  the  choice 
of  the  individual  to  receive  medical 
assistance  in  violation  of  section 
1902(a)(23)."  The  proposed  SPA 
restricts  beneficiary  choice  of  case 
managers  by  imposing  standards  that 
are  not  reasonably  related  to  the 
qualifications  of  providers,  but  instead 
limits  available  providers  to  employees 
of  the  Juvenile  Justice  Conamission. 

Section  1 1 16  of  the  Act  and  42  CFR 
Part  430  establish  Department 
procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
state  plan  or  plan  amendinent.  The  CMS 
is  required  to  publish  a  copy  of  the 
notice  to  a  state  Medicaid  agency  that 
informs  the  agency  of  the  time  and  place 
of  the  hearing  and  the  issues  to  be 
considered.  If  we  subsequently  notify 
the  agency  of  additional  issues  that  will 
be  considered  at  the  hearing,  we  will 
also  pubhsh  that  notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
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must  |ji'iuum  iiic  prtv^^idin^;  uHicpr 
within  15  days  after  publication  of  this 
notice,  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(b)(2).  Any  interested  person  or 
organization  that  wants  to  participate  as 
amicus  curiae  must  petition  the 
presiding  officer  before  the  hearing 
begins  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(c).  If  the  hearing  is  later 
rescheduled,  the  presiding  officer  will 
notify  all  participants.  Therefore,  based 
on  the  reasoning  set  forth  above,  and 
after  consultation  with  the  Secretary  as 
required  under  42  CFR  430.15(c)(2), 
CMS  is  disapproving  New  Jersey  SPA 
02-10. 

The  notice  to  New  Jersey  announcing 
an  administrative  hearing  to  reconsider 
the  disapproval  of  its  SPA  reads  as 
follows: 

Ms.  Kfllhryn  A.  Plant 

ninf<  tor.  Division  of  Mf^dical  Assistance  and 
Health  Sendees,  Department  of  Human 
Services.  P.O  Box  712.  Trenton.  N] 
0862^-0712. 
Dear  Ms.  Plant:  I  am  responding  to  your 
request  for  reconsideralion  of  the  derision  to 
di.sappruvH  New  jersey  State  Plan 
Amendment  (SPA)  02-10. 

In  the  SPA.  New  |ersey  proposes  to 
establish  a  new  target  group  for  case 
management  services  for  youth  and  young 
adults  under  the  age  of  21  who  are  in  the  rare 
of  the  juvenile  justic:e  Commission  as  a  result 
of  a  commitment  order.  The  SPA  further 
specifies  that  the  target  group  is  limited  to 
youth  and  young  adults  who  reside  in  their 
own  homes,  the  homes  of  relatives, 
community-based  residences  or  residential 
group  i:enters.  or  other  community-based 
living  arrangements  as  a  result  of  their 
original  pUu.ement  or  conditional  release 
from  a  public  institution. 

At  i.s.sue  is  whether  the  Centers  for 
Medicare  &  Medicaid  Services  (CMS) 
properly  concluded  as  a  basis  fur 
disapproving  the  amendment  that:  (I)  The 
State  had  nut  demonstrated  that  the  pn>()osed 
services  were  within  the  statutory  defmition 
of  case  management  .services  found  in  section 
1915(g)(2)  of  the  Social  Se<:urity  Act  (the 
A[;t);  (2)  the  proposed  .services  are  available 
without  charge  to  the  user  and  thus  payment 
under  the  amendment  is  not  reasonable  and 
necessary  and  would  duplicate  payment 
under  other  program  authorities;  and  (3)  the 
amendment  would  restrict  beneficiary 
freedom  of  choice  by  limiting  providers  to 
employees  of  New  |ersey"s  Juvenile  Justice 
C^ommission. 

Medicaid  coverage  of  targeted  case 
management  is  authorized  by  se<:tion  1915(g) 
of  the  Act,  which  defines  case  management 
services  as  services  that  assist  beneficiaries  in 
gaining  acce.ss  to  needed  services  and  does 
not  include  the  diret.t  provision  of  those 
services.  Bet:ause  the  services  proposed  as 
Medicaid  targeted  ca.se  management  are 
segments  of  the  State's  juvenile  justice 
program.  CMS  believes  they  are  integral 
components  of  the  direct  services  and 


.iiiiiMiijMi.iiiw  uijictions  of  that  juvenile 
justice  program.  In  this  instance,  Medicaid 
payment  for  portions  of  the  juvenile  justice 
program  would  duplicate  payment  under 
other  programs  that  are  the  responsibility  of 
the  State  Government. 

During  CMS"  conversation  with  the  Slate, 
section  8435  of  the  Technical  and 
Mis<:ellaneous  Revenue  Act  of  1988,  Public 
Law  Number  100-647  was  discussed.  In  this 
setJion,  (Congress  clarified  that  the  Secretary 
may  not  deny  approval  of  either  an  SPA  or 
a  claim  on  the  basis  that  the  state  is  required 
to  provide  such  services  under  state  law.  or 
is  or  was  otherwise,  paying  for  the  services 
using  non-Federal  funds.  However,  section 
8435  also  expressly  stales  that  this  was  not 
to  be  construed  to  require  the  Secretary  to 
make  payment  for  case  management  services 
that  are  provided  without  charge  to  the  users 
of  such  services.  Approval  of  this 
amendment,  therefore,  would  be  contrary  to 
this  express  statutory  provision,  since  this 
SPA  seeks  payment  from  the  Medicaid 
program  for  services  thai  are  available 
without  charge  to  the  users. 

In  addition,  while  states  are  free  to  set 
qualifi(  ations  for  providers,  a  state  must 
comply  with  Medicaid  law  and  regulations 
concerning  freedom  of  choice  at  section 
1902(a)(23)  of  the  Act  and  the  implementing 
regulation  at  42  CFR  431  51.  These 
provisions  require  that  a  state  plan  permit 
beneficiaries  to  obtain  services  from  any 
qualified  provider  that  undertakes  to  provide 
the  services.  Section  1915(g)(1)  of  the  Act 
states.  "The  provision  of  case  management 
services  under  this  subsection  shall  not 
restrict  the  choice  of  the  individual  to  receive 
medical  assistance  in  violation  of  seciion 
1902(a)(23)."  The  proposed  SPA  restricts 
b«!neficiary  choice  of  case  managers  by 
imposing  standards  that  are  not  reasonably 
related  to  the  qualifications  of  providers,  but 
instead  limits  available  providers  to 
employees  of  the  Juvenile  Justice 
Commission. 

This  notice  announces  an  administrative 
hearing  to  t>e  held  on  February  4.  2003.  at  10 
a.m..  Centers  for  Medicare  &  Medicaid 
Services.  New  York  Regional  Office.  26 
Federal  Plaza,  Room  38-1  lOA:  New  York. 
New  York  10278-0063. 

If  this  date  is  not  acceptable,  we  would  be 
glad  to  set  another  date  that  is  mutually 
agreeable  to  the  parties.  The  hearing  will  be 
governed  by  the  prcMedures  prescribed  at  42 
CFR,  part  430.  I  am  designating  Ms.  Kathleen 
St;ully-Hayes  as  the  presiding  officer.  If  these 
arrangements  present  any  problems,  please 
contact  the  presiding  officer.  In  order  to 
facilitate  any  communication  which  may  be 
nec:es.sary  between  the  parties  to  the  hearing, 
please  notify  the  presiding  officer  to  indicate 
acceptability  of  the  hearing  dale  that  has 
been  scheduled  and  provide  names  of  the 
individuals  who  will  represent  the  Slate  at 
the  hearing.  The  presiding  officer  may  be 
reached  at  1410)  786-2055 
Sincerely. 

Thomas  A.  Scully 

Section  1116  of  the  Social  Security 
Act  (42  use.  section  1316);  42  CFR 
Section  430.18) 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medicaid  AssLslance 
Program) 

D.itprl   IVrember  19.  2002. 

I  hl■^Il,^^    \    S(  iilly. 

AJmiiustrutor.  Centers  for  Medicare  &■ 
Medicaid  Services. 
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Medicare  Program;  National 
Medicare+Choice  Risk  Adjustment 
Public  Meeting— February  3,  2003 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  Health  and 
Human  Services. 
ACTION:  Notice  of  meeting. 


SUMMARY    ['his  notice  announces  a 
aationdl  Medicare-t-Choice  risk 
adjustment  public  meeting  for 
Medicare-t-Choice  organizations, 
Medicare  capitated  demonstration 
projects.  PACE  plans.  Evercare  plans. 
Social  Health  Maintenance 
Organizations.  Wisconsin  Partnership 
program.  Minnesota  Senior  Health 
Options,  providers,  practitioners,  and 
other  interested  parties.  The  public 
meeting  will  provide  updated 
information  on  the  final  CMS-HCC 
(Hierarchical  Condition  Category)  risk 
adjustment  model  and  risk  adjustment 
data  processing.  This  public  meeting 
builds  on  information  provided  at  the 
January  16.  2002  public  meeting  held  at 
CMS,  the  draft  model  released  on  March 
29,  2002,  and  the  regional  training 
m>ssi(ins  held  in  June  2002. 

DATES:  The  public  meeting  is  scheduled 
for  February  3.  2003  from  9  a.m.  until 
5  p.m.,  e.s.t. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  CMS  Auditorium.  7500 
Security  Boulevard.  Baltimore, 
Maryland.  21244-1850 

fOR  FURTHER  INFORMATION  CONTACT: 
rii>ODif  i^niLJuiiaii  at  i41U)  7ttb-41bl  or 
bknickman@cms.hhs.gov.  To  submit 
public  comments  no  later  than  February 
18.  2003.  5  p.m.,  e.s.t.,  e-mail  Angela 
Porter  at  aportei^cms. hhs.gov  or  fax  to 
(410)  786-l(i4H 

SUPPLEMENTARY  INFORMATION: 

Uackj^ruund 

The  Balanced  Budget  Act  of  1997 
(BBA)  (Pub.  L.  105-33)  expanded  the 
Medicare-t-Choice  (M-t-C)  program  for 
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M,.,lii...!>   '"inf!!  i.in.-^   rnder  the  BBA, 
tht  s>'<  ntar,  .'!  tiiMith  and  Human 
Services  (the  Secretary)  was  required  to 
implement  a  risk  adjustment 
methodology  that  adjusts  M-t-C 
payments  to  account  for  variations  in 
per  capita  costs  based  on  health  status 
and  otJier  demographic  factors.  The 
BBA  also  gave  the  Secretary  the 
authority  to  collect  inpatient  hospital 
data  for  discharges  on  or  after  July  1, 

1997.  and  additional  data  for  other 
services  occurring  on  or  after  July  1, 

1998.  The  Secretary  developed  an  initial 
risk  adjustment  methodolog>'  that 
incorporated  only  inpatient  hospital 
data  As  required  by  the  BBA.  this 
nuithodology  was  implemented 
beginning  on  January  1.  2000.  Currently, 
only  10  percent  of  the  M+C  payment 
rate  is  risk  adjusted  under  the  existing 
risk  adjustment  methodology,  with  the 
other  90  percent  subject  only  to 
demographic  adjustments.  The 
Medicare.  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  (BIPA),  enacted  in 
December  2000,  stipulates  thai  the  ribk 
adjustment  methodology  for  2004  and 
succeeding  years  should  be  based  on 
data  from  inpatient  hospital  and 
ambulatory  settings.  The  BIPA  also 
contains  a  provision  that  phases  in 
future  risk  adjusted  payments  as 
follows:  30  percent  in  2004;  50  percent 
in  2005;  75  percent  in  2006;  and  100 
percent  in  2007. 

The  collection  of  physician  encounter 
data,  which  began  on  October  1,  2000. 
and  hospital  outpatient  encounter  data, 
which  began  on  April  1,  2001    was 
suspended  from  May  25,  2001  through 
July  1,  2002.  The  Secretary  suspended 
the  submission  of  physician  and 
huspital  outpatient  encounter  data  in 
May  2001  and  directed  us  to  develop  a 
risk  adjustment  approach  that  balanced 
payment  accuracy  with  data  burden.  We 
worked  with  M+C  organizations,  their 
associations,  and  other  interested 
parties  to  develop  a  risk  adjustment 
approach  that  significantly  reduced  the 
burden  of  data  collection  for  M+C 
organizations  compared  to  the  approach 
that  was  suspended  in  May  of  2001.  The 
result  of  this  effort  was  to  reduce  burden 
by  approximately  98  percent.  The 
reduction  in  burden  was  accomplished 
by  decreasing  the  number  of  data 
elements  submitted  (from  50  to  5 
elements),  only  requiring  submission  of 
diagnoses  that  are  needed  for 
calculating  payments,  and  creating  a 
simplified  data  submission  format  and 
processing  system.  The  draft  CMS-HCC 
risk  adjustment  payment  model  was 
released  on  March  29,  2002.  The  CMS- 
HCC  risk  adjustment  payment  mddel  is 


a  61  disease  group  selected  significant 
disease  model.  Also  released  on  March 
29,  2002,  was  a  file  of  ICD-9-CM  codes 
required  to  group  diagnosis  codes  for 
risk  adjustment.  On  April  15,  2002.  a 
reduced  set  of  ICD-9-CM  codes  were 
released  to  further  simplif\'  the 
collection  of  diagnoses.  The  Risk 
Adjustment  Processing  System  (RAPS) 
became  operational  on  October  1.  2002. 
Submission  of  ambulatory  risk 
adjustment  data  (physician  and  hospital 
outpatient)  resumed  on  October  1 ,  2002 
for  dates  of  service  beginning  July  1, 
2002.  On  March  28,  2003  we  will 
announce  the  proposed  final  version  of 
the  CMS-HCC  risk  adjustment  payment 
model  that  affects  risk  adjustment 
payment  beginning  January  2004  and 
incorporates  hospital  inpatient,  hospital 
outpatient  and  physician  data. 

Tnis  public  meeting  will  cover 
proposed  changes  to  the  draft  version  of 
the  CMS-HCC  risk  adjustment  model 
released  on  March  29,  2002.  These 
changes  include  proposed  adjustments 
to  account  for  higher  costs  for 
community-based  enrollees,  as  well  as 
proposed  implementation  approaches 
for  2004.  The  meeting  will  focus  on  the 
risk  adjustment  model  and  data 
collection  and  include  the  following 

topics: 

•  Proposed  final  version  of  the  CMS- 
HCC  risk  adjustment  payment  model. 

•  Frailty  adjuster  (soliciting  public 
comment). 

•  Elimination  of  the  lag  between  the 
data  collection  period  and  payment 
(soliciting  public  comment). 

•  Risk  adjustment  data  orocessing, 

•  Rislk  adjustment  schedule. 

.■\  copy  of  the  public  meeting  agenda  is 
available  at;  hn^.l I www.aspenxnet.com/ 
meetmgagenda.htm. 

The  agenda  will  include  presentations 
by  CMS  staff.  Aspen  training  staff,  as 
well  as  question  and  answer  sessions. 
Written  public  comments  are  preferred 
following  the  meeting  and  will  be 
accepted  until  February  18,  2003,  5 
p.m.,  e.s.t. 

Registration 

Registration  for  this  public  meeting  is 
required  and  will  be  on  a  first-come, 
first-ser\'e  basis,  limited  to  three 
attendees  per  organization. 

This  puolic  meeting  is  intended  for 
Medicare+Choice  organizations. 
Medicare  capitated  demonstration 
projects,  PACE  plans,  Evercare  plans. 
Social  Health  Maintenance 
Organizations.  Wisconsin  Partnership 
program,  Minnesota  Senior  Health 
Options,  providers,  practitioners,  and 
other  interested  parties.  A  waiting  list 
will  be  available  for  additional  requests 
The  registration  deadline  is  January  29. 


2003  at  5  p.m.,  e.s.t.  Registration  must 
be  completed  via  the  Internet  at  the 
following  Web  site:  http:// 
wH'w.aspenxnet. com/registration.  A 
confirmation  notice  with  specific 
meeting  location  information  will  be 
sent  to  attendees  upon  finalization  of 
registration. 

Persons  who  are  not  registered  in 
advance  will  not  be  permitted  into  the 
Federal  Building  and  thus  not  be  able  to 
attend  the  public  meeting.  Persons 
attending  the  public  meeting  will  be 
required  to  show  photographic 
identification,  preferably  a  valid  driver's 
license,  before  entering  the  building. 
Please  note  that  if  the  public  meeting  is 
cancelled,  then  a  notice  will  be  posted 
on  our  Web  site  (http:// 
www.cms.hhs.gov). 

Attendees  will  be  provided  with 
meeting  materials  at  the  time  of  the 
meeting.  Meeting  materials  will  be 
available  at  http://wMTv.mcose/vice.com 
afterFebruary  3,  2003. 

Written  questions  about  meeting 
logistics  or  requests  for  meeting 
materials  after  Februarv'  3,  2003  must  be 
directed  to:  Kim  Slaughter.  Aspen 
Systems  Corporation.  Telephone 
Number:  (301)  519-5388.  Fax  Number: 
(301)  519-6360.  e-mail: 
encounterdata@aspensys.com. 

Written  public  comments  will  be 
accepted  until  February  18.  2003,  5 
p.m.,  e.s.t.  Written  public  comments 
should  be  sent  to  Angela  Porter  at 
aporter@cms.hhs.gov  or  fax  to  (410) 
786-1048. 

(Authoritv:  Sections  1851  through  1859  of 
the  Social  Security  Act  (42  U.S.C.  1395w-21 
through  1395W-28))  (Catalog  of  Federal 
Domestic  Assistance  Program  No.  93.773 
Medicare — Hospital  Insurance  Program;  and 
No.  93.774,  Medicare —  Supplementary 
Medical  Insurance  Program) 

Dated:  December  4,  2002. 
Thomas  A.  Scully. 

Administrator.  Centers  for  Medicare  Sr 

Medicaid  Services. 

IFR  Doc.  02-31410  Filed  12-26-02:  8:45  am] 
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ACTION:  1  nrrt'cuon  notite, 


SUMMARY:  This  correction  notice 
■  iMcts  technical  errors  that  appeared 
in  the  notice  published  in  the  Federal 
Register  on  July  31,  2002  entitled 
"Medicare  Program;  Prospective 
Payment  System  and  Consolidated 
Billing  for  Skilled  Nursing  Facilities — 
Update." 

EFFECTIVE  DATE:  This  correciion  is 

if..,  hv,.  n,  tiitwr  1    ;'nn'' 

FOR  FUHTHER  INFORMATION  CONTACT:  Bill 
lllliudii.  (4  10         • 

SUPPLEMENTARY  INFORMATION.  In  the  July 
31,  2002  notice  entitled  "Prospective 
Payment  System  and  (Consolidated 
Billing  for  Skilled  Nursing  Facilities — 
Update  '  (67  FR  49798).  there  were  two 
technical  errors  in  the  preamble 
involving  the  Skilled  Nursing  Facilities 
Prospective  Payment  System  (SNF  PPS) 
wage  index  values.  In  addition,  the  list 
of  urban  areas  in  one  of  the  wage  index 
tables  inadvertently  omitted  the  name  of 
a  constituent  county  for  a  particular 
urban  area.  Finally,  the  preamble 
explanation  of  another  table.  Table  12, 
inadvertently  cited  the  wrong  figure 
from  that  table.  Accordingly,  we  are 
correcting  the  SNF  PPS  wage  index 
values  and  the  list  of  urban  areas,  as 
published  in  Table  7,  and  are  also 
correcting  the  total  change  figure 
provided  in  the  explanation  of  Table  12. 

Specifically,  in  tne  discussion  of 
Table  12  ("Projected  Impact  of  FY  2003 
Update  to  the  SNF  PPS")  that  appeared 
on  page  49817.  the  explanation  of 
column  5  of  that  table  erroneously  cited 
the  figure  at  the  bottom  of  the  column 
(9.1  percent)  as  the  projected  total 
change  in  aggregate  payments  for  FY 
2003.  In  fact,  the  figure  at  the  bottom  of 
column  5  represents  the  proje{;ted 
change  in  payments  only  for  voluntary 
facilities,  while  the  figure  representing 
the  total  projected  change  for  all 
facilities  (  -  8.8  percent)  actually 
appears  at  the  top  of  column  5. 

In  addition,  in  Table  7,  the  wage 
index  value  for  the  Kankakee,  IL 
Metropolitan  Statistical  Area  (MSA) 
(area  3740)  is  corrected  from  0.8122  to 
1.0790,  and  the  wage  index  value  for  the 
Killeen-Temple,  TX  MSA  (area  3810)  is 
corrected  from  0.9570  to  1.0399.  In 
addition,  the  county  of  Bell,  TX  is 
added  to  the  list  of  constituent  counties 
for  the  Killeen-Temple.  TX  MSA  (area 
3810).  Finally,  in  the  discussion  of 
Table  12,  the  figure  representing  the 
projected  decrease  in  aggregate 
payments  is  corrected  from  9. 1  percent 
to  8.8  percent.  These  corrections  are 
effective  October  1,  2002. 

In  accordance  with  our  longstanding 
policies,  these  technical  and  tabulation 


terrors  are  being  corrected  prospectively, 
effective  October  1.  2002.  This 
correction  notice  conforms  the 
published  SNF  PPS  wage  index  values 
to  the  prospectively  revised  values.  As 
such,  this  correction  does  not  represent 
any  changes  to  the  policies  set  forth  in 
the  notice. 

The  corrections  appear  in  this 
document  under  the  heading 
"Correction  of  Errors."  The  provisions 
in  this  correction  notice  are  effective  as 
if  they  had  been  included  in  the 
document  published  in  the  Federal 
Register  on  |ulv  31.  2002 

Waiver  (it  t'tuposi'd  Kulcrnal>.iti(> 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  to  provide  a  period  for  public 
comment  before  provisions  of  a  notice 
such  as  this  take  effect.  We  can  waive 
this  procedure,  however,  if  we  find  good 
cause  that  a  notice  and  comment 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporate  a  statement  of 
the  finding  and  its  reasons  in  the  notice 
issued. 

We  find  it  unnecessary  to  undertake 
notice  and  comment  rulemaking 
because  this  notice  merely  provides 
technical  corrections  to  the  regulations 
and  does  not  make  any  substantive 
changes  to  the  regulations.  Therefore, 
for  good  cause,  we  waive  notice  and 
comment  procedures. 

Correction  of  Errors 

In  FR  Doc.  02-19373  of  July  31,  2002 
(67  FR  49798),  we  are  making  the 
following  corrections: 

Correctidiis  to  I'lcuniilf 

1 .  On  page  49809,  in  column  3  of 
Table  7,  "Wage  Index  for  Urban  Areas," 
the  entry  of  "0.8122"  for  the  Kankakee, 
IL  MSA  (area  3740)  is  revised  to  read 
"1.0790"  (effective  October  1,  2002). 

2.  On  page  49809.  in  column  3  of 
Table  7,  "Wage  Index  for  Urban  Areas", 
the  entry  of  "0.9570"  for  the  Killeen- 
Temple,  TX  MSA  (area  3810)  is  revised 
to  read  "1  0399"  (effective  October  1, 
2002). 

3.  On  page  49809,  in  column  3  of 
Table  7,  "Bell,  TX "  is  added  to  the  list 
of  constituent  counties  for  the  Killeen- 
Temple,  TX  MSA  (area  3810)  (effective 
October  1.  2002). 

4.  On  page  49817,  in  column  3,  in  the 
fifth  paragraph,  the  phrase  "9.1  percent" 
is  revised  to  read  "8.8  percent." 

Authority:  Section  1888  of  the  Social 
Security  Act  (42  U.S.C.  1395yy)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93-773,  Medicare —  Hospital 
Insurance;  and  Program  No.  93.774. 


Medicare— Supplementary  Medical 
Insurance  Program) 

Dated:  December  7.  2002. 

Ann  Agnew, 

Executive  Secretary  to  the  Department. 

IFR  Uo(    02-,3140B  Filed  12-26-02:  8:45  am) 
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Services 
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Medicare  Program;  Meeting  of  the 
Medicare  Coverage  Advisory 
Committee — February  12.  2003 

AGENCY:  Centers  tor  Medicare  & 
M'liii  aid  Services  (CMS),  HHS. 
AcrtON:  Notice. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  Medicare 
Coverage  Advisory  Committee  (the 
Committee).  The  Committee  provides 
advice  and  recommendations  to  us 
about  clinical  issues.  Among  other 
things,  the  Committee  advises  us  on 
whether  adequate  evidence  exists  to 
determine  whether  specific  medical 
items  and  services  are  reasonable  and 
necessary  under  Medicare  law.  The 
Committee  will  discuss  and  make 
recommendations  concerning  the 
quality  of  the  evidence  and  related 
issues  for  the  use  of  implantable 
cardioverter  defibrillators  (ICDs).  We 
received  a  request  from  Guidant 
Corporation  to  cover  ICDs  for  patients 
with  a  prior  myocardial  infarction  and 
a  left  ventricular  ejection  fraction  of 
<.30.  We  are  taking  the  opportunity  to 
review  all  indications  for  ICDs.  Notice 
of  this  action  is  given  under  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2,  section  10(a)(1)  and  (a)(2)). 
DATES:  The  Meeting:  The  public  meeting 
announced  will  be  held  on  Wednesday. 
February  12,  2003  from  7:30  a.m.  until 
3:30  p.m.,  E.S.T. 

Deadline  for  Presentations  and 
Comments:  Interested  persons  may 
present  data,  information,  or  views 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
presentations  and  comments  must  be 
submitted  to  the  Executive  Secretary  by 
January  29,  2003,  5  p.m..  E.S.T. 

Special  Accommodations:  Persons 
attending  the  meeting  who  are  hearing 
or  visually  impaired,  or  have  a 
condition  that  requires  special 
assistance  or  accommodations,  are 
asked  to  notify  the  Executive  Secretary 
by  January  29,  2003  (se>  for  further 
INFORMATION  COffT ACT). 
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ADDRESSES:  The  Meeting  The  meeting 
uiil  \)f  held  at  thp  Baltimore 
Convention  Ct»nter.  Room  338-339  One 
West  Pratt  .Street.  Baltimore.  MD  21201. 

Presentations  and  Comments:  Submit 
formal  presentation.^  and  written 
comments  to  Janet  Anderson  410-786- 
2700,  janderson@cms.hhs.gov. 
Executive  Secretary;  Office  of  Clinical 
Standards  and  Quality;  (Centers  for 
Medicare  &  Medicaid  Ser\'ices;  7500 
Security  Boulevard;  Mail  .Stop  Cl-09- 
06;  Baltimore,  MD  21244 

Website:  You  may  access  up-to-date 
information  on  this  meeting  at 
www.cms.gov/coverage. 

Hotline:  You  may  access  up-to-date 
information  on  this  meeting  on  the  CMS 
Advisory  Committee  Information 
Hotline,' 1-877-^49-5659  (toll  free)  or 
in  the  Baltimore  area  (410)  7HB-9379, 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Anderson.  Lxe(  utive  Secretary, 
410-786-2700,  jandersons'i  ms  hbs.gov. 
SUPPLEMENTARY  INFORMATION:  On 
Ueceuiber  14.  IMMH,  we  published  a 
notice  in  the  Federal  Register  16;^  P'K 
68780)  to  describe  the  Medii  are 
Coverage  Advisor)'  Committee  (the 
Conunittee),  which  provides  advice  and 
recommendations  to  us  about  clinical 
issues.  A  revised  charter  was  signed  by 
the  Secretary  on  November  22,  2002. 
This  notice  announces  the  following 
public  meeting  of  the  Committee. 

Meeting  Topic 

The  Committee  will  discuss  the 
evidence,  hoar  presentations  and  publu 
comment,  and  make  recommendations 
regarding  the  use  of  implantable 
cardioverter  defibrillators.  Background 
information  about  this  topic,  including 
committee  materials,  is  available  on  the 
Internet  at  http://i\'WH\cms.gov/ 
coverage. 

Procedure  and  .\genda 

This  meeting  is  open  tcj  the  public. 
The  Committee  will  hear  oral 
presentations  from  the  public  for 
approximately  45  minutes.  The 
Committee  may  limit  the  number  and 
duration  of  oral  presentations  to  the 
time  available.  If  you  wish  to  make 
formal  presentations,  you  must  notif\' 
the  EL\e(  uti\e  S>'(:retar\  named  m  the 
FOR  FURTHER  INFORMATION  CONTACT 

section,  and  submit  the  following  by  the 
Deadline  for  Presentations  and 
Comments  date  listed  in  the  DATES 
section  of  this  notice:  a  brief  statement 
of  the  general  nature  of  the  evidence  or 
arguments  you  wish  to  present,  and  the 
names  and  addresses  of  proposed 
participants.  A  written  copy  of  your 
presentation  must  be  provided  to  each 
Committee  member  before  offpring  vnur 


public  comments.  We  will  request  that 
you  declare  at  the  meeting  whether  or 
not  you  have  any  financial  involvement 
with  manufacturers  of  any  items  or 
services  being  discussed  (or  with  their 
competitors) 

.■\npr  the  public  and  CMS 
presentations,  the  Committee  will 
deliberate  openly  on  the  topic. 
Interested  persons  may  obser\'e  the 
deliberations,  but  the  Committee  will 
not  hear  further  c:omments  during  this 
time  except  at  the  request  of  the 
chairperson.  The  Committee  will  also 
allow  a  15-minute  unscheduled  open 
public  session  for  any  attendee  to 
address  issues  specific  to  the  topic.  At 
the  conclusion  of  the  day,  the  members 
will  vote  and  the  Committee  will  make 
its  recommendation. 

Authority:  5  U.S.C.  App.  2.  section  10(a)(1) 

and  la)l2J. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  December  17.  2002. 
Robert  A.  Streimer, 

Acting  Director,  Office  of  Clinical  Standards 
and ,  Quality,  Centers  for  Medicare  &■ 
Medicaid  Services. 
fFR  Dor  02-326.';2  Filed  12-26-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-1234-N] 

Medicare  Program;  February  10.  2003. 
Meeting  of  the  Practicing  Physicians 
Advisory  Council 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
lOtdj  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  Practicing  Physicians  Advisory 
Council.  The  Council  will  be  meeting  to 
discuss  certain  proposed  changes  in 
regulations  and  carrier  manual 
instructions  related  to  physicians' 
ser\ices,  as  identified  by  the  .Secretary' 
of  the  Department  of  Health  and  Human 
Ser\'ices.  These  meetings  are  open  to  the 
public. 

Meeting  Registration:  Persons  wishing 
to  attend  this  meeting  must  contact  the 
Practicing  Physician  Advisory  Council 
Administrative  Officer  Diana 
Motsiopoulos  at 

dmotsiopoulos®cms. hhs.gov  or  (410) 
786-3379  at  least  72  hours  in  advance 
to  register.  Persons  who  are  not 


registered  in  advance  wiii  not  be 
permitted  into  the  Himiphrey  Building 
cmd  thus  will  not  be  able  to  attend  the 
meeting.  Persons  attending  the  meeting 
will  be  required  to  show  a  photographic 
identification,  preferably  a  valid  driver's 
license,  before  entering  the  building. 
DATES:  The  meeting  is  scheduled  for 
Monday,  February  10,  2003  from  8:30 
a.m.  until  5  p.m.,  e.s.t. 
ADDRESSES:  The  meeting  will  be  held  at 
CMS  Headquarters  Multipurpose  Room. 
7500  Security  Blvd..  Baltimore,  MD 
21244-1850. 

Web  site:  You  may  access  the  Internet 
at  http://cms.hhs.gov/faca/ppac/ 
default.asp  for  additional  information 
and  updates  on  committee  activities. 

CMS  Advisory  Committees 
Information  Line:  (1-877-449-5659  toll 
fr^)/(410-786-9379  local). 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Rudolf,  M.D.,  J.D.,  Executive  Director, 
Practicing  Physicians  Advisory  Council. 
7500  Security  Boulevard.,  Mail  Stop 
C4-10-07,  Baltimore,  MD  21244-1850. 
(410)  786-3379.  News  media 
representatives  should  contact  the  CMS 
Press  Office,  (202)  690-6145. 
SUPPLEMENTARY  INFORMATION;  The 
bei^reloTv  ^i  the  DepcLTUwcii;  of  Health 
and  Human  Services  (the  Secretary)  is 
mandated  by  section  1868  of  the  Social 
Security  Act  (the  Act)  to  appoint  a 
Practicing  Physicians  Advisory  Council 
(the  Council)  based  on  nominations 
submitted  by  medical  organizations 
representing  physicians.  The  Council 
meets  quarterly  to  discuss  certain 
proposed  changes  in  regulations  and 
carrier  manual  instructions  related  to 
physicians'  services,  as  identified  by  the 
Secretary.  To  the  extent  feasible  and 
consistent  with  statutory  deadlines,  the 
consultation  must  occur  before 
publication  of  the  proposed  changes. 
The  Council  submits  an  annual  report 
on  its  recommendations  to  the  Secretar> 
and  the  Administrator  of  the  Centers  for 
Medicare  &  Medicaid  Services  not  later 
than  December  31  of  each  year. 

The  Council  consists  of  15  physicians 
each  of  whom  has  submitted  at  least  250 
claims  for  physicians'  services  under 
Medicare  in  the  previous  year.  Members 
of  the  Council  include  both 
participating  and  nonparticipating 
physicians,  and  physicians  practicing  in 
rural  and  underser\'ed  urban  areas.  At 
least  11  of  the  members  of  the  Council 
shall  be  physicians  described  in  section 
1861(r)(l)  of  the  Act.  The  remaining 
members  may  include  dentists, 
podiatrists,  optometrists,  and 
chiropractors.  Members  serve  for 
overlapping  4-year  terms;  terms  of  more 
than  2  years  are  contingent  upon  the 
renewad  of  the  Council  by  appropriate 


'»12t. 
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ictRiii  btjfoit!  it.s  toimiudtion.  Section 
1868(a)  of  the  Act  provides  that 
nominations  to  the  Secretary  for  Council 
membership  must  be  made  by  medical 
organizations  representing  physicians. 

The  Council  held  its  first  meeting  on 
Mav  11.  1992  The  current  members  are: 
l.imos  Bergeron,  M.D.;  Richard 
Bronfman.  D.P.M.;  Ronald  C^astellanos. 
M.D..  Rebecca  Gaughan.  M.D.;  Joseph 
Heyman,  M.D.;  Stephen  A.  Imbeau, 
M.D.:  loe  Johnson.  D.O.;  Christopher 
Leggett.  M.D.;  Dale  Lervick,  O.D.; 
Angelyn  L.  Moultrie- Lizana.  D.O.; 
Harhara  McAneny.  M.D.;  Michael  T. 
Kapp,  M.D.  ((Chairman);  Amilu 
Kothhammer,  M.D.;  Victor  Vela.  M.D.; 
md  Douglas  L.  Wood.  M.D. 

Council  members  will  be  updated  on 
the  status  of  recommendations.  The 
agenda  will  provide  for  discussion  and 
comment  on  the  following  topics; 

•  2004  Physician  Fee  Schedule. 

•  Physicians  Regulatory  Issues  Team 
Update. 

For  additional  information  and 
clarification  on  the  topics  list(Hl.  call  the 

••'  ,-  •  p.rMin  in  the  FOR  FURTHER 
NfOHMAnoN  CONTACT  section  of  this 
iiutjce  Individual  physicians  or  medical 
organizations  that  represent  physicians 
wishing  to  make  5-minute  oral 
presentations  on  agenda  issues  should 
contact  the  Executive  Director  by  12 
noon.  Monday.  January  27.  2003.  to  be 
scheduled.  Testimony  is  limited  to 
agenda  topics.  The  number  of  oral 
presentations  may  be  limited  by  the 
time  available.  A  written  copy  of  the 
presenter's  oral  remarks  should  be 
submitted  to  the  meeting  coordinator  at 
clmotsiopoulos®cms. hhs.gov  no  later 
than  12  noon,  Friday.  January  31.  2003. 
for  distribution  to  Council  members  for 
review  before  the  meeting  Physicians 
and  organizations  not  scheduled  to 
speak  may  also  submit  written 
comments  to  the  Executive  Director  and 
Council  members.  The  meeting  is  open 
to  the  public,  but  attendance  is  limited 
to  the  space  available.  Individuals 
requiring  sign  language  interpretation 
for  the  hearing  impaired  or  other  special 
accommodation  should  contact  Diana 
Motsiopoulos  at 

dmotsiopoulos@cms.hhs.gov  or  (410) 
786-3379  at  least  10  days  before  the 
meeting. 

(Section  1868  of  the  Social  Security  Act  (42 
U.S.C.  1395ee)  and  section  10(a)  of  Public 
Law  92-463  (5  U.S.C.  App.  2.  section  10(a)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773. 

Medicare — Hospital  Insurance:  and 
Program  No.  93  774. 

Medicare — Supplementary 

Medical  Insurance  Program) 


LJutfil.  Ufi  fiimer  / .  zuoz, 
Thomas  A.  Scully. 

Administrator.  Centers  for  Medicare  & 
Medicaid  Services. 
|FR  Doc  02-32198  Filed  12-26-02:  8:45  am) 

BILLING  COOC  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

DcKkpt  So   02N   OS  14] 

Agency  Information  Collection 
Activities.  Proposed  Collection; 
Comment  Request    Irradiation  in  ttie 
Production.  Processing,  and  Handling 
of  Food 

agency:  Pood  and  Drug  Administration. 

HH.S 

action:  Notice. 

summary:  The  Food  and  Drug 
Admmistration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  an  extension  of 
an  existing  collection  of  information, 
and  to  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
reporting  and  recordkeeping 
requirements  for  food  irradiation 
prfH-pssors 

.  ATts   Submit  written  or  electronic 
Luminents  on  the  collection  of 
information  by  February  25.  2003. 
ftDORfssES:  Submit  electronic 
coninienis  on  the  collection  of 
information  to  http:// 
www.  accessda  ta  .fda  gov/sciipts/oc/ 
dockets/ edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane.,  rm. 
1061.  Rockville.  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
hoading  of  this  dof  nm^n' 
FOR  FURTHER  INFORMATION  CONTACT; 
Peggy  Robbins,  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm   16B-26.  Rockville. 
MD  20857,  101-827-1223 
SUPPLEMENT AR>  INFORMATION:  Under  the 
I'KA  144  U,5.L.,  j:jU1-j:)ZU),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 


intormation  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Re5;isti'r  <  oncerning  each 
proposed  collt'(  in  in  uf  information 
including  each  proposed  extension  of  an 
existing  collection  of  information  before 
submitting  the  collection  to  OMB  for 
approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
iiifnnnatinn  technoloev 

h  [  .ulidlion  m  th»'  FrudiK  tion, 
Pro<  f'ssmu   ami  Handlmtj  uf  Food — 21 
(IK  Part  17H  (OMB  (..iritrol  Number 
0»UO^)lHh)      Fxtensiori 

Under  section  201  (s)  and  409  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  321(s)  and  348).  food 
irradiation  is  subject  to  regulation  under 
the  food  additive  premarket  approval 
provisions  of  the  act.  The  regulations 
providing  for  uses  of  irradiation  in  the 
production,  processing,  and  handling  of 
food  are  found  in  part  179  (21  CFR  part 
179).  To  assure  safe  use  of  a  radiation 
source.  §  179.21(b)(1)  requires  that  the 
label  of  sources  bear  appropriate  and 
accurate  information  identifying  the 
source  of  radiation  and  the  maximum 
energy  of  radiation  emitted  by  x-ray 
tube  sources.  Section  179,21{b)(2)(i) 
requires  that  the  label  or  accompanying 
labeling  bear  adequate  directions  for 
installation  emd  use.  Section  179.25(e) 
requires  that  food  processors  who  treat 
food  with  radiation  make  and  retain,  for 
1  year  past  the  expected  shelf  life  of  the 
products  up  to  a  maximum  of  3  years, 
specified  records  relating  to  the 
irradiation  process  (e.g.,  the  food 
treated,  lot  identification,  scheduled 
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process,  etc.).  The  nn  ords  required  by 
§  179.25(e)  are  used  b\  Fn.*\  inspector.s 
to  assess  compliancf  with  the  regulation 
that  establishes  limits  within  which 
radiation  may  be  safely  used  to  treat 
food.  The  agency  cannot  ensure  safe  use 
without  a  method  to  assess  compliance 


with  the  dose  limits,  and  there  are  no  complying  with  the  regulations  for 


practicable  methods  for  analyzing  most 
foods  to  determine  whether  they  have 
been  treated  with  ionizing  radiation  and 
are  within  the  limitations  set  forth  in 
part  179.  Records  inspection  is  the  only 
wav  to  determine  whether  firms  are 


treatment  of  foods  with  ionizing 
radiation 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1 .— Esiih^AiED  Annual  Recordkeeping  Burden^ 


21  CFR  Sectior               No  of  Recordkeepers             ^"R«l<Slkeep*S  ^ 

Total  Annual 
Records 

Hours  per  Recordkeeper         Total  Hours 

179.25(e) 

6                                        120 

720 

1 

1 

720 

'  Ttiere  are  no  capital  costs  or  of)erating  and  maintenance  costs  associated  witti  tfiis  collection  of  information. 


The  number  of  firms  who  process 
food  using  irradiation  is  extremely 
limited.  FDA  estimates  that  there  are 
two  irradiation  plants  whose  business  is 
devoted  primarily  (i.e..  approximately 
100  percent)  to  irradiation  of  food  and 
other  agricultural  products.  Four  other 
firms  also  irradiate  small  quantities  of 
food.  FDA  estimates  that  this  irradiation 
accounts  for  no  more  than  10  percent  of 
the  business  for  each  of  these  firms. 
Therefore,  the  average  estimated  burden 
is  based  on:  Two  facilities  devoting  100 
percent  of  their  business  (or  600  hours 
for  recordkeeping  annually)  to  food 
irradiation:  four  facilities  devoting  10 
percent  of  their  business  or  120  hours  (4 
X  30  hours)  for  recordkeeping  annually 
to  food  irradiation. 

No  burden  has  been  estimated  for  the 
labeling  requirements  in 
§§  179.21(b)(2)(i)  and  (b)(2)(ii)  and 
179.26(c)  because  the  information  to  be 
disclosed  is  information  that  has  been 
supplied  by  FDA,  Under  5  CFR 
1320.3(c)(2).  the  public  disclosure  of 
information  originally  supplied  by  the 
Federal  Government  to  the  recipient  for 
the  purpose  of  disclosure  to  the  public 
is  not  a  collection  of  information. 

Dated:  December  19.  2002. 
Margaret  M.  Dotzel, 
Assistant  Commissioner  for  Policy. 
|FK  Dor  02-32662  Filed  12-26-02;  8:45  am] 

BIUJNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No  02N-0516] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Request  for 
Samples  and  Protocols 

agency:  Food  and  Drug  Administration, 

HH.S 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  conunent  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  information  collection  provisions 
relating  to  the  regulations  which  state 
that  protocols  for  samples  of  biological 
products  must  be  submitted  to  the 
agency. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  February  25,  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
|onnaL\  nil  P   Capezzutd.  Dlfice  uf 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration.  5600  Fishers  Lane,  rm, 
16B-26,  Rockville.  MD  20857,  301-827- 
46Bq 

SUPPLEMENTARY  INFORMATION;  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 


or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessan.' 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utilit),'; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodologv'  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;, and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
when  appropriate,  and  other  forms  of 
information  technology 

Request  for  Samples  ond  frntix  i.is 
(OMR  (  ontrr)!  NumtuM  (1910-0206)— 
Extension 

Under  section  351  of  the  Public 
Health  Service  Act  (the  PHS  Act)  (42 
U.S.C.  262),  FDA  has  the  responsibility 
to  issue  regulations  that  prescribe 
standards  designed  to  ensure  the  safety, 
purity,  and  potency  of  biological 
products  and  to  ensure  that  licenses  for 
such  products  are  only  issued  when  a 
product  meets  the  prescribed  standards. 
Under  §  610.2  (21  CFR  610.2),  FDA  may 
at  any  time  require  manufacturers  of 
licensed  biological  products  to  submit 
to  FDA  samples  of  any  lot  along  with 
the  protocols  showing  the  results  of 
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ipplicdble  tests  Uffore  mdrk.etiii^  Ihu  lot 
if  the  product.  In  addition  to  §610.2. 
there  are  other  regulations  that  require 
the  submission  of  samples  and  protf>cols 
tor  specific;  licensed  biological  products: 
^660.6  (21  CFR  660.6)  (Antibody  to 
Hepatitis  B  Surface  Antigen).  §660.36 
!21  CFR  660  36)  (Reagent  Red  Blood 
( lells).  and  §  660.46  (21  CFR  660.46) 
(Hepatitis  B  Surface  Antigen). 

Section  660.6(a)  provides 
requirements  for  the  frequency  of 
submission  of  samples  from  each  lot  of 
.Antibody  to  Hepatitis  B  Surface  Antigen 
product,  and  §  660.6(b)  provides  the 
requirements  for  the  submission  of  a 
protocol  containing  specific  information 
ilong  with  each  required  sample.  For 
*)  660.6  products  subject  to  official 
release  by  FDA.  one  sample  from  each 
filling  of  each  lot  is  required  to  be 
submitted  along  with  a  protocol 
consisting  of  a  summary  of  the  history 
i)r  manufacture  of  the  product, 
including  all  results  of  each  test  for 
which  test  results  are  requested  by  the 
Center  for  Biologies  Evaluation  and 
Research  ((^BER).  After  official  release  is 
no  longer  required,  one  sample  along 
with  a  protocol  is  required  to  be 
submitted  at  an  interval  of  90  days.  In 
iddition,  samples,  which  must  be 
K  I  ompanied  by  a  protocol,  may  at  any 
time  be  required  to  be  submitted  to  FDA 
if  continued  evaluation  is  deemed 
necessary. 

Section  660.36(a)  requires,  after  each 
routine  establishment  inspection  by 
FDA.  the  submission  of  samples  from  a 
lot  of  final  Reagent  Red  Blood  Cell 
product  along  with  a  protocol 
ciontaining  specific  information.  Section 
660. 36(a)(2)  requires  a  protocol  contain 
information  including,  but  not  limited 
to,  manufacturing  records,  test  records, 
and  test  results.  Section  660.36(b} 
requires  a  copy  of  the  antigenic 
constitution  matrix  specifying  the 
antigens  present  or  absent  to  be 


submittiid  to  IDA  at  me  time  ol  initidi 
distribution  of  each  lot. 

Section  660.46(a)  provides 
requirements  for  the  frequency  of 
submission  of  samples  from  each  lot  of 
Hepatitis  B  Surface  Antigen  product, 
and  §  660.46(b)  provides  the 
requirements  for  the  submission  of  a 
protocol  containing  specific  information 
along  with  each  required  sample.  For 
§  660.46  products  subject  to  official 
release  by  FDA.  one  sample  from  each 
filling  of  each  lot  is  required  to  be 
submitted  along  with  a  protocol 
consisting  of  a  summary  of  the  history 
or  manufacture  of  the  product, 
including  all  results  of  each  test  for 
which  test  results  are  requested  by 
CBER.  After  notification  of  official 
release  is  received,  one  sample  along 
with  a  protocol  is  required  to  be 
submitted  at  an  interval  of  90  days.  In 
addition,  samples,  which  must  be 
accompanied  by  a  protocol,  may  at  any 
time  be  required  to  be  submitted  to  FDA 
if  continued  evaluation  is  deemed 
necessary. 

Samples  and  protocols  are  required  by 
FDA  to  help  ensure  the  safety,  purity,  or 
potency  of  the  product  because  of  the 
potential  lot-to-lot  variability  of  a 
product  produced  from  living 
organisms.  In  cases  of  certain  biological 
products  (e.g.,  Albumin,  Plasma  Protein 
Fraction,  and  specified  biotechnology 
and  specified  synthetic  biological 
products)  that  are  known  to  have  lot-to- 
lot  consistency,  official  lot  release  is  not 
normally  required.  However, 
submissions  of  samples  and  protocols  of 
these  products  may  still  be  required  for 
surveillance,  licensing,  and  export 
purposes,  or  in  the  event  that  FDA 
obtains  information  that  the 
manufacturing  process  may  not  result  in 
consistent  quality  of  the  product. 

The  following  burden  estimate  is  for 
protocols  required  to  be  submitted  with 
each  sample.  The  collection  of  samples 
is  not  a  collection  of  information  under 


b  c;FK  1320.3(h)(2).  Respondents  to  the 
collection  of  information  under  §  610.2 
are  manufacturers  of  any  licensed 
biological  product.  Respondents  to  the 
collection  of  information  under 
§§  660.6(b).  660.36(a)(2)  and  (b),  and 
660.46(b)  are  manufacturers  of  the 
specific  products  referenced  above.  The 
estimated  ntimhfr  of  responrlcnt<;  for 
each  regiil.it;  n  i^  based  on  ith   .uinual 
numb'  r    t  n.iimtn  Mirers  that  submitted 
sampli'-s  .iiiii  prutuLuis  for  biological 
products  including  submissions  for  lot 
release,  surveillance,  licensing,  or 
export.  There  are  an  estimated  329 
manufacturers  of  licensed  biological 
products,  however,  based  on 
information  obtained  from  FDA's 
database  system,  approximately  83 
manufacturers  submitted  samples  and 
protocols  in  fiscal  year  1999  and  2000. 
under  the  regulations  cited  previously. 
FDA  estimates  that  approximately  76 
manufacturers  submitted  protocols 
under  §610.2  and  7  manufacturers 
submitted  protocols  under  the 
regulations  for  the  specific  products. 

The  total  annual  responses  are  based 
on  the  annual  average  of  FDA's  final 
actions  completed  in  fiscal  year  1999 
and  2000.  which  totaled  6,747,  for  the 
various  submission  requirements  of 
samples  and  protocols  for  biological 
products.  The  rate  of  final  actions  is  not 
expected  to  ch-nic>'  sn^nificantK  in  thn 
next  few  years.    1  hi-  Imurs  per  r'spimse 
are  based  on  information  provided  by 
industry.  The  lnirilcn  'stimatos 
provided  by  inii/str  \  i  tin;'  li  from  1  to 
5.5  hours.  Under  §  610.2,  the  hours  per 
response  are  based  on  the  average  of 
these  estimates  and  rounded  to  3  hours. 
Under  the  remaining  r'  i  il  i' mns,  the 
hours  per  response  art'  ;  ■.  •  i  m  the 
higher  end  of  the  estimate  (rounded  to 
5  or  6  hours)  because  more  information 
is  generally  required  to  be  submitted  in 
the  protocol  than  under  §  610.2.  FDA 
estimates  the  burden  of  this  information 
collection  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 


21  CFR  SectKKi 


6102 

660  6<b) 

660  36(a)(2)  and  (b) 

660  46(b) 

Total 


^4o  ol  Respondents 


76 
4 

1 

2 

83 


Annual  Frequency  per 
Response 


86.5 
28  5 

1 
29 


Total  Annual 
Response 


6.574 

114 

1 

58 

6,747 


Hours  per  Response 


3 
5 
6 
5 


Total  Hours 


19.722 

570 

6 

290 

20,588 


There  are  no  capttai  costs  or  operating  and  maintenar)ce  costs  assoctated  with  this  collection. 
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Uc.U'd:  December  19,  200Z. 
Margaret  M.  Dotzel, 
Assistant  Commissioner  for  Policy. 
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BILLING  CODE  4180-01 -S 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-^730-N-52] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  ( )ffice  of  the  Assistant 
St!c:ntarv  for  Community  Planning  and 
Dovclopnient,  HUD. 

action:  Notice. 

SUMMARY:  This  Notice  identifies 
iiiiiitilized.  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  December  27,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston.  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW..  Washington, 
DC  20410;  telephone  (202)  708-1234: 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accurciaiict;  with  tlit-  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  December  19,  2002. 
|ohn  D.  Garrity, 

Director.  Office  of  Special  Needs,  Assistance 

Programs. 

|FR  Doc  02-324.38  Filed  12-26-02:  8:4,';  am) 

BtLUNG  CODE  42tO-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Consultation  Meetings  on  the 
Department  of  the  Interior  s  Financial 
Assistance  Programs 

agency:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  public  regional 
Luiiiultation  meetings  on  the  Federal 
Financial  Assistance  Management 
Improvement  Act  of  1999  (Public  Law 
lOfV-107). 

SUMMARY:  The  Department  of  the 
Interior  is  conducting  several  regional 
consultation  meetings  to  implement  the 
Federal  Financial  Assistance 
Management  Improvement  Act  of  1999. 
The  meetings  are  designed  to  give 
interested  members  of  the  public  a 
chance  to  comment  on  the  Department's 
financial  assistance  programs  and  offer 
suggestions  for  changes.  We  encourage 
any  interested  individuals  or 
organizations  to  participate  by  attending 
the  consultations  or  by  providing 
written  comments.  We  are  especially 
interested  in  comments  by  current 
financial  assistance  recipients  and 
applicants. 

DATES:  See  thr  SUPPLEMENTARY 

INFORMATION  section  tor  dates  of 

ADDRESSES:  Meetings  will  be  held  in 
San  Diego,  California:  Albuquerque, 
New  Mexico:  Honolulu,  Hawaii;  and 
Washington.  DC.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
the  locations  of  the  meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tammy  Pataiuna,  telephone:  20Z-208- 
4080.  e-mail: 

tammy  pataluna@ios.doi. gov,  mailing 
address:  1849  C  Street,  NW.,  Mail  Stop 
5512,  Washington,  DC  20240,  website: 
h  ttp  ://m'H'U'.  doi.gov/pam/ 
Grantcnmment.html. 

SUPPLEMENTARY  INFORMATION;  The 
Department  is  conducting  regional 
consultation  meetings  to  discuss  the 
Federal  Financial  Assistance 
Management  Improvement  Act  of  1999 
(Public  Law  106-107)  (the  "Act").  The 
Act  requires  federal  agencies  to  improve 
the  effectivenets  and  performance  of 
federal  financial  assistance  programs; 
simplify  federal  financial  assistance 
application  and  reporting  requirements; 
improve  the  delivery  of  services  to  the 
public;  and  facilitate  greater 
coordination  among  those  responsible 


lor  delivering  sucti  services.  1  he  Act 
requires  agencies  to  receive  comments 
from  the  public  and  to  consult  with 
representatives  of  non-Federal  entities 
regarding  the  development  of  a  plan  to 
simplify  their  financial  assistance 
programs.  The  Department  has  already 
participated  in  a  government-wide 
consultation  and  is  now  seeking 
information  specific  to  Interiors 
programs.  At  these  meetings,  the 
Department  will  explain  its  financial 
assistance  programs  and  application 
requirements  and  solicit  suggestions  for 
improvements  that  it  can  make.  If  you 
or  an  organization  that  you  represent 
has  an  interest  in  the  Department's 
financial  assistance  programs,  we 
encourage  you  to  attend  these  meetings 
and  participate  in  the  consultation 
process. 

The  following  bureaus  and  offices  of 
the  Department  are  sponsoring  the 
consultation  meetings:  The  Bureau  of 
Indian  Affairs,  the  Bureau  of  Land 
Management,  Bureau  of  Reclamation, 
the  Minerals  Management  Service,  the 
National  Business  Center,  the  National 
Park  Service,  the  Office  of  Acquisition 
and  Property  Management,  the  Office  of 
the  Assistant  Secretary  for  Policy 
Management  and  Budget,  the  Office  of 
Insular  Affairs,  the  Office  of  Surface 
Mining,  the  U.S.  Fish  and  Wildlife 
Ser\'ice,  and  the  U.S.  Geological  Survey 
The  meeting  in  Honolulu  is  specifically 
geared  toward  organizations  and 
individuals  interested  in  obtaining,  and 
authorized  to  obtain,  financial 
assistance  from  the  Department's  Office 
of  Insular  Affairs.  The  second 
consultation  scheduled  in  Albuquerque. 
NM.  (February  5.  2003.  1  p.m.)  is 
specifically  for  organizations, 
individuals  and  Tribes  interested  in 
obtaining  further  information  on  the 
Bureau  of  Indian  Affairs'  grants  and 
financial  assistance  process.  The 
following  table  shows  the  dates  and 
times  of  the  regional  meetings.  For  the 
convenience  of  those  who  require 
accommodations,  we  have  reserved 
hotel  rooms  at  a  special  reduced  rate  at 
each  meeting  location.  To  obtain  the 
special  rate,  contact  the  hotel  following 
the  instructions  given  in  the  table.  Be 
sure  to  mention  that  you  want  the 
special  rate  for  Consultation  Under 
Public  Law  106-107.  For  hirther 
information,  contact  Tammy  Pataiuna  at 
the  number  or  address  shown  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
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Date  and  times  of  meeting 


January  29,  2003,  9:30  am  to  5  p m..  January 
30.  2003,  9  30  am  to  noon 

February  4,  2003.  9  30  am  to  5  p  m  ,  Febnjary 
5.  2003.  9  30  am  to  noon. 

February  5.  2003,  1  p  m  to  5  p.m  ,  February  6. 
2003.  9  30  am  to  5  p  m 

February  19.  2003.  9:30  am    to  5  p.m..  Fet>- 
ruary  20.  2003,  9:30  am  to  noon. 

March  18.  2003,  9 30  am.  to  5  p.m..  March  19. 
2003.  9  30  am  to  noon 


Location  ol  meeting 


Catamaran  Resort.  3999  Mission  Blvd..  San 
Diego.  CaiforrMa  92109. 

Doubletree  Hole*    Ait>,inti.f  ju«     N<'*   NA'x«o 
87102 

Doubtetree  Hotel    Alt.uqurTqu.     Ni-i**  Moxiro 
87102 

HiNon    Hawaiian    jIlhj*      2005    KalM    UtvKl 
Honolulu,  Hawaii  9681 S. 

South  Intenor  Building,  19'  '     M.ntnttot   Av. 
nue.  NW    Washington.  L»C  aj^4u 


How  Ui  r(-jfv»'  tH)l(>l  f(¥>fn'. 


Cal  the  Cat.irrvirad  Mevwl  .i!  H<X»   'xJO-8725. 

To  recerv*'  tN;  '^)«!<a;il  mU:    you  must  makf; 

reservations  t)Y  ,A;if)Li;u-y  i  i  ?<XXi 
Call   ttX'   IX)ut*'trf<-   Hotel   ^I   H88   ??:i  41  Ki 

In  ii-ij^rvi-  ttH'  '^^xjcial  r,iU'    yinj  must  rrvakf; 

rf'M'fvatKxi?.  by  .January  1  i    ?<XXi 
f„ill  ttw   (X)«rf*!tree  Hotel  d!  HSU  ??3  4113 

III  rt'<.<MV»;  \tm;  spooal  ratt-    yiHj  must  make 

fCMTvatKMXs  by -January  li    ?fX)3 
Call  »¥'  HitliKi  Hawaiian  VilUKje  ,il  BOB  949- 

4:f  1     lo  rf<**i\«'  tlK'  '.{)f.i;i;il  rate    ycxj  must 

make  rr-^^'rvattoos  by  I  (?txuary    1    'AKi'i 
•at!    ttx-    Stale    Itii/a    Hotel     ?  1  1  /    i     Strtiot, 

NW     at  HrX>  4?4   ?8,S9    !o  ffxx-fve  th<-  spe- 

(  lal    rale     yotj    must    make    rev^rvatKKV,    tiy 

I  ("t>nMry  ^'l    ',K)(Xi 


Ualed:  December  20.  2002. 
Debra  E.  Sonderman, 

Din-rtor.  Offite  of  Acquisition  and  Property 

Management. 

!  KK  Do<    02-.3266.'i  Filed  12-2&-02;  8:45  ami 

SILLING  COOe  4310-«K-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  ,ind  Wilrthfe  Service 

Endanqered  ,ind  Threatened  Species 
Permit  AppKc.itions 

AGENCY:  lish  ami  Wildlife  Service 
ACTION:  Notice  of  receipt  of  applications. 

SUMiyiARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (16  U.S.C. 
is:il.  et  seq). 

a  lES:  Written  comments  on  these 
permit  applications  must  be  received 
within  30  days  of  the  date  of 
publication. 

ADDRESSES:  Written  data  or  comments 
should  b«!  submitted  to  the  (;hief. 
Kndan^ered  Species  Division.  Ecological 
Services,  P  Q.  B<»x  1306.  Room  4102. 
,\lbuquerque.  New  Mcixico  87103;  (505) 
24&-€649;  Fax  (505) 248-678H. 
Documents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8  to  4:30)  at  the  U.S. 
Fish  and  Wildlife  Service.  500  Gold 
Ave.  SW.  Room  4102.  Albuquerque, 
New  Mexico.  Please  refer  tot  he 
respective  permit  number  for  each 
application  when  submitting  comments. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 


FOR  rURTHFR  INFORMATION  CONTACT 
C-hii  I.  l.iiJdii^erea  .>pei  u-s  itivisKui 
Ecological  Services.  P.O.  Box  1306, 
Room  4102.  Albuquerque.  N<  u  Mnxir  f. 
87103.  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review. 
subjec;t  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  to  the  address  above  for  a  copy 
of  such  documents  within  30  days  of  the 
date  of  piibliration  of  this  notice. 

SUPPt  f  Mf  NTAHV  INFORIMIATION 

t'.rniit  No.  TE-*i:i^.414 

Applicant:  Northern  Arizona 

University-Department  of  Biological 
Sciences.  Flagstaff.  Arizona. 
Applicant  requests  an  amendment  to 
an  existing  permit  to  allow  collection  of 
Colorado  pikeminnow  [Ptychocheilus 
lucius]  and  razorback  sucker 
[Xymuchen  texanus)  from  the  Dexter 
National  Fish  Hatchery  and  Technology 
Center.  Dexter.  New  Mexico  for  use  in 
research  at  the  Rocky  Mountain  Ark 
Wildlife  Rehabilitation  Center. 
Telluride.  Colorado. 

Permit  No.  TE-G26690 

Applicant:  Dynamac  Corporation, 

Corrallis,  Oregon. 

Applicant  request  an  amendment,  to 
an  existing  permit  to  allow  prtisence/ 
absence  surveys  within  Arizona  for  the 
following  species:  Gila  topminnow 
[Poeciliopsis  occidentalis],  bonytail 
chub  [Gila  elegans).  Virgin  River  chub 
[GHa  rohusta  semidnuda).  humpback 
chub  [Gila  cypha).  Yaqui  chumb  [Gila 
purpurea]  Colorado  pikeminnow 
{Ptychocheilus  lucius),  desert  pupfish 
[Cytprinodon  macularius),  razorback 
sucker  (Xymuchen  texanus).  Gila  tn)Ut 
[Oncorhynchus  gilae).  and  woundfin 
(Plagopterus  argentissimus). 


Permit  No   TF:  -064085 

Appintiiit    irisKixldi-n     husn    ,\ri/.((Ua. 

Applicant  riHjiii-l'   ,i  |ji'riiiit  fiii 
research  and  ri-(  nwr\  purfinNC^  In 
(.onduct  preseiK.t^/ ,ibM'ni  i     .iirvcys  fur 
cactus  ferruginous  puMuv    iwl 
[Glaucidiuiu  ttnisihununi  <  m  tnniin]  .n\<\ 
southwestern  willow  flsi  atr  h'l 
[Empidonax  trail  Hi  extimus)  w  i  dn !  i 
Arizona. 

Permit  No    I>  <K)h».r.5 

Applicujil   i.o^.ui  .SimpbUM  Uesij^ii,  Inc., 

Tempe,  Arizona. 

Applican;  MMjiii'-t'    III  .iin''iidr!ii'nt  to 
an  existing  permit  tu  alli)V\  pn'.^tMice/ 
absence  surveys  for  the  following 
species  within  Ariz   ria:  Yuma  Clapper 
rail  [Rnlliis  lnn\:i!    -tus  yumanensis), 
black  1     ''   i  I'  in'  Miistela  nigripes], 
and  jaL;ii,ii  ■  l\nUttt'iii  onra). 

Permit  No.  TK-Ott2 322 

Applicant  |erry  1  ,ini    V\  ini!»  riy,  Texas. 

Applicant  requests  a  p.  unit  for 
research  and  r*  <     v.r\  i    ,rposes  to 
.  conduct  preseih      ,ih  >  n  <■  surveys  for 
the  following  species  within  Texas: 
Mexican  long-noser)  hat  Hrfilnnycteris 
nivalis).  Texas  blint      il.nn mder 
[Typhlomolge  mthbuni).  Fe<;k's  Cave 
amphipod  (Stygobromus  pecki).  Tooth 
Cave  pseudoscorpion  ( Tartarocreagris 
texana).  Tooth  C^ve  spider 
(Neoleptoneta  mJcrops).  Madia's  Cave 
mesh  weaver  (Cicurina  madia).  Robber 
Baron  Cave  meshweaver  {Cicurina 
baronia).  Bracken  Bat  Cave  Meshweaver 
{Cicurina  venii).  Government  Canyon 
Cave  meshweaver  {Cicurina  vespera). 
Bee  Creek  Cave  harvestman  ( Texella 
reddelli).  Bone  Cave  harvestman 
{Texella  reyesi),  Cokendolpher  Cave 
harvestman  {Texella  cokendolpheri). 
Tooth  Cave  ground  beetle  {Rhadine 
persephone).  Kretschmarr  Cave  mold 
beetle  {Texamaurops  reddelli).  Coffin 
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Cave  mold  beet!>     ,').,. 'n.sodes  texanus). 
ground  beetle  i/i/;  j/./ie  exilis).  ground 
beetle  {Rhadine  infemalis).  and  Helotes 
Mold  beetle  {Batrisndes  venyivi). 

Permit  No.  TE-061095 

Applicant:  Valley  Natura  Center. 
Weslaco.  Texas. 

Applicant  requests  a  permit  for 
research  and  recovery  purposes  to  allow 
collection  of  dead  specimens  of  the 
following  species  for  educational 
display:  jaguarundi  {Herpailurus 
yagouaroundi  cacomitli),  ocelot 
{Leopardus  pardalis).  northern 
aplomado  falcon  {Faico  femoralis 
septentrionalis),  piping  plover 
{Charadrius  melodus).  interior  least  tern 
{Sterna  antillarum),  green  sea  turtle 
{Chelonia  mydas).  hawsbill  sea  turtle 
{Eretmochelys  imbricata),  Kemp's  ridley 
sea  turtle  (Lepidochelys  kempii). 
leatherback  sea  turtle  [Dermochelys 
coriacea),  and  loggerhead  seat  turtle 
{Caretta  caretta)/.  Applicant 
additionally  request  authorization  to 
collect  live  specimens  and  propagate  the 
following  species:  Texas  ayeniz 
{{Ayenia  limitaris).  South  Texas 
ambrosia  {Ambrosia  cheiranthifolia), 
star  cactus  {Astrophytum  asterias), 
Waler's  manioc  {Manihot  walkerage), 
ashy  dogweed  ( Thymophylla 
tephroleuca)  Johnston's  frankenia 
{Frankenia  johnstonii),  and  Zapata 
bladderpod  [Lesquerella  thamnophila). 
All  plant  and  wildlife  specimens  will  be 
collected  from  within  Texas. 

Permit  No.  TE-062323 

Applicant:  Robert  Hershler, 
Washington,  DC. 

Applicant  request  a  permit  for 
research  and  recovery  purposes  to  allow 
collection  of  Socorro  springsnail 
{Pyrgulopsis  neomexicana)  form 
Sororro  Cnuntv.  New  Mexico. 

Permit  No.  TE-064431 

Applicant:  AZTEC.  Phoenix,  Arizona. 

Applicant  requests  a  permit  for 
research  and  recovery  purposes  to 
conduct  presence/absence  surveys  for 
cactus  ferrunginous  pygmy  owl 
{Glaucidium  brasilianuip  cactorum) 
within  Arizona,  and  for  southwestern 
willow  flycatcher  {Empidonax  traillii 
extimus)  and  Yuma  clapper  rail  [Rallus 
longirostris  yumanensis]  within  Arizona 
and  California. 

Bryan  Arroyo. 

Assistant  Regional  Director,  Ecological 
Services  Region  2.  Albuquerque,  New  Mexico. 
(PR  Doc.  02-32674  Filed  12-26-02:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Sei^ice 

PIN  1018-AI59 

Tribal  Landowner  Incentive  Program 
(T-LIP)  Implementation  Guidelines  for 
Fiscal  Year  (FY)  2002 

AGENCY:  Fish  and  Wildlife  Service, 

hiitTior. 

ACTION:  Notice;  request  for  comments. 

SUNflMARY:  The  Department  of  the 
Interior  Related  Agencies 
Appropriations  Act  of  2002  allocated 
$40  million  from  the  Land  and  Water 
Conservation  Fund  for  conservation 
grants  to  States,  the  District  of 
Columbia,  Puerto  Rico,  Guam,  the 
United  States  Virgin  Islands,  the 
Northern  Mariana  Islands.  American 
Samoa.  States  and  Tribes  under  a 
Landowner  Incentive  Program.  The  U.S. 
Fish  and  Wildlife  Service  (Service) 
herein  proposes  the  guidance  for  the  S4 
million  tribal  component  of  the 
Landowner  Incentive  Program. 
DATES:  Interested  parties  should  submit 
comments  to  the  addresses  under  the 
heading  ADDRESSES  by  )anuary  27.  2003. 
Comments  regarding  information 
collection  requirements  should  note  that 
the  Office  of  Management  and  Budget 
has  up  to  60  days  to  approve  or 
disapprove  information  collection 
submissions,  but  may  respond  after  30 
days.  Therefore,  an  early  comment 
response  would  be  advised. 
ADDRESSES:  Comments  to  this  proposed 
implementation  guidance  should  be 
sent  to:  Robyn  Thorson.  Assistant 
Director — External  Affairs.  U.S.  Fish 
and  Wildlife  Service.  1849  C  Street, 
NW..  Mail  Stop  3012  MIB.  Washington. 
DC  20240.  Comments  may  be  telefaxed 
as  well  to:  202/501-3524.  For 
information  collection  requirements 
under  the  Paperwork  Reduction  Act, 
send  comments  to:  Interior  Desk  Officer. 
Attn:  1018-0109.  Office  of  Management 
and  Budget.  725  17th  Street,  NW., 
Washington.  DC  20503,  and  send  a  copy 
of  these  paperw'ork  burden  comments  to 
U.S.  Fish  and  Wildlife  Service. 
Information  Collection  Clearance 
Officer,  4401  North  Fairfax  Drive,  Room 
224,  Arlington,  VA  22203. 

The  Service  will  make  all  comments 
received  in  response  to  this  Notice 
available  for  public  review  during 
regular  business  hours  at  the  Office  of 
the  Native  American  Liaison.  If  a 
respondent  wishes  his  or  her  name  or 
address  to  be  withheld  from  public 
view,  we  will  honor  these  wishes  to  the 
extent  allowable  by  law,  if  the 
respondent  makes  this  request  known  at 
the  time  of  comment  submission. 


FOR  FURTHEP  INFORMATION  CONTACT: 

■■;     K  ;,....:        ::ic:e  of  the  Native 
American  Liaison,  U.S.  Fish  and 
Wildlife  Service.  1849  C  Street.  Mail 
Stop  3012  MIB,  Washington,  DC  20240. 
202/208-4133. 
SUPPLEMENTARY  INFORMATION: 

i  Background 

The  Department  of  the  Interior  and 
Related  Agencies  Appropriations  Act  of 
2002  allocated  $40  million  from  the 
Land  and  Water  Conser\'ation  Fund  for 
conservation  grants  to  States,  the 
District  of  Columbia,  Puerto  Rico, 
Guam,  the  United  States  Virgin  Islands, 
the  Northern  Mariana  Islands.  American 
Samoa,  States  and  Tribes  under  the 
Landowner  Incentive  Program.  The  U.S. 
Fish  and  Wildlife  Service  (Service) 
herein  proposes  the  implementation 
guidance  for  the  $4  million  tribal 
component  of  the  Landowner  Incentive 
Program. 

In  recerrt  years,  natural  resource 
managers  have  increasingly  recognized 
that  private  lands  glay  a  pivotal  role  in 
linking  or  providing  important  habitats 
for  fish,  wildlife,  and  plant  species.  To 
protect  and  enhance  these  habitats 
through  incentives  for  private 
landowners,  Congress  appropriated  $40 
million  for  the  SerN'ice  to  administer  a 
new  Landowner  Incentive  Program  (LIP) 
for  States  and  tribes.  The  Service  will 
award  grants  to  States  for  actions  and 
activities  that  protect  and  restore 
habitats  that  benefit  Federally  listed, 
proposed  or  candidate  species,  or  other 
at-risk  species  on  private  lands.  A 
primary  objective  of  LIP  is  to  establish, 
or  supplement  existing,  landowner 
incentive  programs  that  provide 
technical  and  financial  assistance, 
including  habitat  protection  and 
restoration,  to  private  landowners  for 
the  protection  and  management  of 
habitat  to  benefit  Federally  listed, 
proposed,  or  candidate  species,  or  other 
at-risk  species  on  private  lands  as  stated 
in  the  appropriations  language.  LIP 
complements  other  Federal  private 
lands  conser\'ation  programs  that  focus 
on  the  conserxation  of  habitat. 

The  Service  is  providing  guidance  to 
the  public  and.  particularly,  to 
federally-recognized  tribes,  in  the 
administration  of  this  $4  million  Tribal 
Landowner  Incentive  Program  (T-LIP). 
T-LIP  will  provide  conservation  monies 
to  federally  recognized  tribes  for  actions 
and  activities  that  protect  and  restore 
habitats  that  benefit  Federally  listed, 
proposed,  or  candidate  species,  or  other 
at-risk  species  on  tribal  lands.  T-LIP 
was  created  because  of  the  unique 
relationship  between  the  Federal 
government  and  tribes  and  because 
tribal  lands  are  not  private  lands  and 
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.vould  not  be  eligible  for  funding  under 
a  State-administered  LIP  with  a  private 
lands  grant  distribution  system.  Because 
the  tribes  directly  administer  the  hands 
rather  than  further  distribute  them  to 
individual  landowners,  the  criteria  used 
in  evaluating  program  proposals  differ 
to  some  extent  from  those  used  in  the 
L,1P.  The  results  of  both  the  LIP  and  T- 
LIP  would  be  similar  in  effect  as  both 
encourage  voluntary  conservation  of 
natural  resources.  A  aeries  of  questions 
and  answers  follow  that  describe  the 
proposed  guidelines  in  some  detail. 

The  Service  is  proposing  this 
guidance  with  the  intent  of  gathering 
input  from  the  affected  communities. 
Whereas  the  Service  is  seeking 
comments  on  all  aspects  of  T-LIP. 
several  items  are  of  particular  interest. 
The  Service  wishes  to  determine 
whether  it  should  limit  funding  to  any 
one  tribe  to  5  percent  (%)  or  some  other 
amount  of  the  total  available  funding. 
Secondly,  the  Service  wishes  to  confirm 
whether  the  proposed  ranking  criteria 
appropriately  addresses  the  intent  of 
current  law  establishing  the  program. 
Thirdly,  we  seek  comment  whether  the 
proposed  25  percent  matching 
contribution  is  the  appropriate  matching 
amount.  Finally,  public  opinion  will 
also  be  helpful  in  determining  whether 
or  not  and  to  what  level  tribal 
organizations  mav  participate  in  T-UP. 

1 1    ['r  i)|Kis»(t  lm(ilfmi'[H.il  luri 
(  iiiKit-lints 

A  tligibtUty 

1 .  Who  May  Participate  in  the  T-LIP? 

The  Service  proposes  a  competitive 
process  that  affords  federally-recognized 
tribes  in  all  parts  of  the  United  States  an 
opportunity  to  participate  in  the  grant 
program. 

2.  Are  State-Recognized  Tribes  or 
Petitioning  Tribes  Eligible  To  Receive 
Grants  Under  This  Program? 

No,  only  federally-recognized  tribes 
are  eligible  to  receive  grants  under  this 
program.  FeH'^rHllv-rt'' oiini/ed  tribes  are 
listed  in  thr  Ftdcr.il  Ktui'-tcr  /  Volume 
67,  Number  U4  /  July  IZ,  ZU02  / 
Notices. 

3.  Can  Tribal  Organizations  or  Other 
Non-Tribal  Entities  Receive  Grants 
Under  This  Program? 

No,  however,  the  Service  proposes 
that  tribal  organizations  or  other  non- 
tribal  entities  that  could  not  enter  into 
grant  agreements  may  do  so  as 
subgrantees  or  contractors  to  federally- 
recognized  tribes.  The  Service  is  aware 
of  various  types  of  tribal  organizations 
and  other  non-tribal  entities  and  seeks 


public  comments  regarduig  their 
participation  in  T-LIP. 

4.  What  Process  Does  the  Service 
Propose  To  Use  To  Distribute  T-LlP 
Funds? 

The  Servirf  will  request  proposals 
through  a  Federal  Register  notice,  direct 
contact,  and  other  forms  of  outreach  to 
eligible  applicants.  The  Service's 
Regional  Directors  will  receive  all 
proposals. 

5.  Who  Will  Coordinate  Regional  Grant 
Application  Submissions? 

The  Regional  Native  American 
Liaisons  of  the  Service  will  coordinate 
the  process  to  screen  these  proposals 
and  rank  them  according  to  nationally 
uniform  criteria. 

6.  How  Will  the  Various  Regional  Grant 
Application  Submissions  Be  Reviewed 
for  National  Funding? 

A  national  panel  will  review 
Regionally-ranked  proposals  for 
recommendations  to  the  Director  of  the 
Service  (Director). 

7.  Who  Will  Be  Empaneled  To  Serve  as 
the  National  Review  Panel? 

The  Regional  Native  American 
Liaisons  of  the  Service  will  serve  on  the 
panel  in  addition  to  other  Service  and 
other  Federal  agency  personnel,  as 
appropriate  and  as  may  be  identified  by 
the  Director. 

8.  Will  Tribal  Representatives  Be 
Involved  in  Reviewing  or  Ranking 
Proposals? 

No,  only  Federal  employees  will 
review  and  rank  proposals  in  this  initial 
year.  However,  the  Service  is  interested 
in  receiving  comments  from  the  public 
on  ways  to  involve  tribal  representatives 
in  this  process  in  future  years. 

9.  Who  Will  Make  the  Final 
Determination  for  Grant  Approval? 

The  Director  will  make  the  final 
determination  for  grant  approval. 

B.  Application  Requirements 

1.  Is  T-LIP  Exempt  From  Federal  Grant 
Program  Compliance? 

No,  T-LIP  is  not  exempt  from  any  of 
the  Federal  grant  program  compliance 
requirements  as  specified  in  43  CFR  part 
12.  OMB  Circulars  A-102  and  A-87. 
and  Service  Manual  Chapters  552  FWl 
and  523  FWl. 

2.  What  Must  Proposals  Include  for 
Participation  in  T-LIP? 

Proposals  must  include  a  cover  letter, 
program  summary,  program  narrative, 
budget  narrative,  and  tribal  resolution  of 
support  as  described  herein. 


— A  cover  Intter  bnetiy  states  the  mam 
features  of  the  proposed  program. 

— A  program  summary  describes,  in 
one-half  page,  the  type  of  activity  that 
would  take  place  if  the  Service  funds 
the  program. 

— A  program  narrative  clearly  identifies 
the  problems  that  the  proposal  will 
correct  or  help  solve  for  the  protection 
and  management  of  habitat  to  benefit 
Federally  listed,  proposed,  or 
candidate  species,  or  other  at-risk 
species  on  tribal  lands,  and  the 
expected  results  or  benefits.  It  must 
contain  a  needs  assessment, 
objectives,  time  line,  methodology, 
geographic  location  (with  maps), 
monitoring  plan,  and  identification  of 
clear,  obtainable  and  quantifiable 
goals  and  performance  measures  that 
will  help  achieve  the  management 
goals  and  objectives  of  the  T-LIP  and 
Service  performance  goals.  The  two 
relevant  Service  goals  are  the 
Sustainability  of  Fish  and  Wildlife 
Populations  (Goal  1.2)  and  Habitat 
Conservation  (Goal  2.3),  which  can  be 
found  in  the  Service's  Long  Term 
Strategic  Plan  for  2000  to  2005  at 
http://planning.fws.gov/ 
USFWStrategicPlanv3.pdf  Related 
Service  planning  and  results  reports 
can  be  found  at  http:// 
planning.fws.gov 

— A  budget  narrative  clearly  justifies  all 
proposed  costs  and  indicates  that  the 
grantee  will  provide  adequate 
management  systems  for  fiscal  and 
contractual  accountability,  including 
annual  monitoring  and  evaluation  of 
progress  toward  desired  project 
objectives,  goals,  and  performance 
measures.  It  should  include 
discussion  of  direct  cost  items  such  as 
salaries,  equipment,  consultant 
services,  subcontracts  and  travel,  as 
well  as  program  matching  or  cost 
sharing  information.  Applicants  may 
cover  new  project  administrative 
costs,  but  they  cannot  include  pre- 
existing administrative  costs. 

— A  resolution  of  support  from  the 
appropriate  tribal  governing  body 
states  its  support  for  the  proposal. 

3.  Where  Can  Applicants  Obtain  a  Grant 
Proposal  Package? 

Applicants  can  obtain  a  grant 
proposal  package  from  the  appropriate 
Regional  Native  American  Liaison  of  the 
Service,  as  listed  in  Subpart  IV  of  this 
document. 

4.  Are  Matching  Funds  Required? 

Yes.  the  Service  proposes  a  minimum 
of  25  percent  (%)  non-Federal  matching 
funds  for  participation  in  this  program. 
This  is  the  same  matching  contribution 
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requirement  States  must  make  under  the 
LIP. 

5.  Are  In-Kind  Contributions  Eligible  as 
Matching  Funds' 

In  kind  contributions  ma\  be  counted 
toward.s  the  required  25%  non-federal 
matching  requirement.  Any  in-kind 
contributions  in  excess  of  the  required 
25  percent  (%)  mav  be  used  as  a  match 
to  improve  the  potential  ranking  of  a 
proposal.  The  federal  government  has 
defined  "in-kind  '  as  non-cash 
contributions  made  bv  the  tribe   In-kind 
contributions  must  be  necessary  and 
reasonable  for  carrying  out  the  project. 
and  must  represent  the  same  value  that 
the  Service  would  have  paid  for  similar 
services  or  property  if  purchased  un  the 
open  market.  Allowable  in-kind 
contributions  are  defined  in  43  CFR  part 
12.64.  The  following  website  provides 
additional  information:  http:// 
training.fws.gov/fedaid/toolkit/ 
inkind.pdf. 

6.  Can  a  Tribe  Submit  More  Than  One 
Grant  Proposal? 

Tribes  are  encouraged  tu  submit  a 
single  comprehensive  grant  proposal. 
After  all  proposals  have  been  ranked. 
the  Service  may  allow  tribes  to  submit 
additional  proposals  if  all  of  the  funding 
has  not  been  obligated. 

7.  Is  There  a  Maximum  Level  of 
Funding  That  Will  Be  Considered  Under 
T-LIP? 

The  Ser\ace  wants  to  encourage  the 
maximum  amount  of  participants  in  the 
T— LIP  program.  Therefore,  the  Ser\ice 
recommends  a  maximum  of  no  more 
than  5  percent  (%)  of  the  total  available 
funds  should  be  awarded  to  any  tribe. 
However,  depending  upon  the  number 
of  proposals  submitted  and  the  relative 
merit  of  each  proposal,  some  tribes  may 
be  awarded  sums  which  would  exceed 
this  proposed  5  percent  (%)  funding 
level. 

8.  Is  There  a  Minimum  Level  of  Funding 
That  Will  Be  Considered  Under  the  T- 
LIP? 

No.  the  Service  recununends  no 
minimum  level  of  funding. 

C.  Ranking  Criteria 

What  Ranking  Criteria  Is  the  Service 
Proposing  To  Use? 

The  Service  has  developed  the 
following  potential  ranking  criteria  and 
weight  factors  for  review  and  comment. 
The  Service  will  be  using  these  criteria 
in  evaluating  each  proposal  on  a  scale 
of  zero  (0)  through  one  hundred  (100) 
points. 

Benefit  of  the  Program:  What  are  the 
probable  significant  benefits  to  fish  and 


wildlife  resources  and  their  habitat  if 
this  program  is  successfully  completed? 
{0-15points) 

Performance  Measures:  To  what 
extent  does  the  proposal  provide 
obtainable  and  quantifiable  performance 
measures  and  a  means  to  monitor, 
evaluate,  and  report  on  these  measures 
compared  to  an  initial  baseline'  The 
measures  should  be  specific,  clear,  and 
provide  demonstrable  benefits  to  the 
target  species  of  the  action.  These 
actions  should  support  the  goals  of  the 
T-LIP  and  relevant  Service  performance 
goals.  The  two  relevant  Servdce  goals  are 
Sustainability  of  Fish  and  Wildlife 
I^opulations  (Goal  1.2)  and  Habitat 
Conservation  (Goal  2.3)  which  can  be 
found  at  http://planning.fws.gov/ 
USFWStrategicPlanv3.pdf.  (0-15  points) 

Work  Plan:  Are  the  program  activities 
and  objectives  well-designed  and 
achievable?  (0-10  points) 

Budget:  Are  all  major  budget  items 
justified  in  relation  to  the  program 
objectives  and  clearly  explained  in  the 
narrative  description'  (0-1.5  points) 

Capacity  Building:  To  what  extent 
does  the  program  increase  the  grantee's 
capacitv  to  provide  for  the  protection, 
restoration  and  management  of  habitat 
to  benefit  Federally  listed,  proposed,  or 
candidate  species,  or  other  at-risk 
species  on  tribal  lands  as  stated  in  the 
appropriations  language?  (0-10  points) 

Commitment:  To  what  extent  does  the 
applicant  display  commitment  to  the 
program  through  in-kind  contribution  or 
matching  funds'  (0-10  points) 

Partnerships:  To  what  extent  does  the 
program  incorporate  contributions  from 
other  non-Federal  partners  in  the  form 
of  either  cash  or  in-kind  services?  (0-15 
points) 

Administrative  Costs:  What  is  the 
percentage  (%)  of  program  funds 
identified  for  use  on  actual  projects  as 
opposed  to  staff  and  related 
administrative  costs'  Rankirtg  will  be 
improved  as  the  percentage  of  funds 
identified  for  staff  and  related 
administrative  costs  decrease.  (0-10 
points) 

/)  T-IJP  Operations  and  Management 

1,  In  the  Course  of  Implementing  a  T- 
LIP  Project  Can  Grantees  Use  T-LIP 
Funds  "To  Cover  Costs  of  Environmental 
Review.  Habitat  Evaluation.  Permit 
Review  (e.g..  Section  404),  and  Other 
Environmental  Compliance  Activities 
Associated  With  a  T-LIP  Project  or 
Program? 

Yes,  the  T-LIP  funds  can  cover  these 
activities  provided  they  are  directly 
related  to  the  T-LIP  project  or  program 
being  funded  and  are  included  in  the 
budget  and  discussed  in  the  program 
and  budget  narratives. 


2.  What  Activities  Are  Eligible  Under  T- 
LIP? 

Eligible  programs  include  those  that 
improve.  preser\'e  or  maintain  habitat 
for  endangered,  threatened,  candidate  or 
other  at-risk  species.  Examples  of  the 
tN^ies  of  projects  within  identified  tribal 
programs  that  the  Service  may  fund 
include  using  prescribed  burning  to 
restore  grasslands  that  support 
imperiled  species,  fencing  to  exclude 
animals  from  sensitive  habitats,  or 
planting  native  vegetation  to  restore 
degraded  habitat. 

3.  Are  There  Any  Specific  Activities 
That  Are  Not  Allowable  Under  the 
Guidance  of  T-LIP? 

A  proposal  cannot  include  activities 
required  to  comply  with  a  Biological 
Opinion  or  include  activities  required  to 
comply  with  a  permit  (e.g.,  mitigation 
responsibilities).  However,  a  proposal 
can  include  activities  that  implement 
conservation  recommendations. 

4.  What  Species  Are  Considered 
Endangered.  Threatened,  Candidate  or 
At-Risk' 

Those  species  federally  listed  as 
endangered  or  threatened  under  the 
Endangered  Species  Act  of  1973.  as 
amended,  or  species  proposed  or 
candidates  for  such  listing,  or  at-risk 
species  [e.g.,  species  recognized  as  a 
species  of  conservation  concern,  such  as 
species  listed  or  identified  by  a  State  or 
a  tribe), 

5.  Does  the  Term  'Private  Lands"  in  the 
Landowner  Incentive  Program 
Appropriation  Language  Exclude  Tribal 
Trust  Lands  From  Participation  in  T- 
LIP? 

No,  tribal  trust  lands  are  not  "public 
lands.  "  For  the  purposes  of  inclusion 
under  T-LIP.  federally  recognized  tribes 
are  considered  landowTiers  and  are 
eligible. 

6.  Is  the  T-LIP  Program  a  Continuous 
Revenue  Source  for  Tribal  Wildlife 
Programs? 

No.  there  is  no  authorization  for 
appropriation  of  funds  beyond  FY  2002. 
Funds  appropriated  in  F^'  2002  are 
available  until  spent. 

7.  Can  the  Grantee  hold  T-LIP  Funds  in 
an  Interest-Bearing  Account? 

No,  T-LIP  grant  funds  may  not  be 
held  in  interest-bearing  accounts. 

E.  Grant  Award  Procedures 

1 .  What  Additional  Information  Must  Be 
Provided  to  the  Service  by  the  Grantees 
Once  Awards  Are  Announced? 

Once  the  Director  notifies  grantees 
that  their  proposal  was  selected  for 
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fuiiiiiiig.  the  recipient  must  submit  a 
Standard  Form  424  (Application  for 
Federal  Assistance)  along  with  a  grant 
agreement  and  attachments  as  required 
by  Federal  regulations.  As  with  our 
other  Federal  programs,  T-LIP 
agreements  must  comply  with  43  CFR 
part  12.  the  National  Environmental 
Policy  Act.  Section  7  of  the  Endangered 
Species  Act.  the  National  Historic 
Preservation  Act.  and  all  other 
applicable  Federal  laws  and  regulations 
This  grant  program  is  also  subject  to 
provisions  of  Office  of  Management  and 
Budget  Circulars  No.  A-87.  A-102.  and 
A-133  [bttp://www.whitehouse.gov/ 
omb/circulars). 

2.  Once  Ggrants  Are  Awarded.  Who 
Should  the  Grantee  Consider  as  the 
Lead  Contact  Person? 

Once  grants  have  been  awarded,  the 
grantee  should  consider  the  appropriate 
Regional  Native  American  Liaison  of  the 
Service  as  the  lead  contact  person  for  all 
matters  pertaining  to  the  particular 
award. 

3.  When  Will  the  Service  Award  T-LIP 
Grants? 

Once  the  Service  has  reviewed  and 
ranked  all  eligible  T-LlP  grant 
proposals,  the  Director  will  make  his 
final  decision  within  30  days  of  the 
recommendations  of  the  national  review 
panel. 

4.  How  Will  Funds  Be  Disbursed  Once 
the  Service  Has  Awarded  T-LIP  Grants? 

Subsequent  to  funding  approval,  grant 
funds  are  electronically  delivered  to  the 
Health  and  Human  Services' 
SMARTLINK  payment  system.  Through 
this  electronic  funds  transfer  (EFT) 
grantees  will  be  able  to  receive  their 
funds  on  a  reimbursement  basis.  Some 
of  the  tribal  grantees  may  not  be  EFT 
compliant.  In  order  to  insure  optimal 
service  to  potential  grantees  within  the 
current  Federal  Aid  process,  grantees 
will  need  to  obtain  EFT  capabilities. 
Grantees  may  request  an  advancie  of  no 
more  than  25  percent  (%)  of  the  total 
grant.  Such  requests  will  be 
individually  reviewed  by  the  Service 
and  honored  if  sufficient  hardship  or 
need  is  demonstrated  that  would 
preclude  the  success  of  the  proposal  if 
advance  funds  are  not  made  available. 

5.  What  Reporting  Requirements  Must 
Tribes  Meet  Once  Funds  Are  Obligated 
Under  a  T-LIP  Grant  Agreement? 

The  Service  requires  an  annual 
progress  report  and  Financial  Status 
Report  (FSR)  for  grants  longer  than  one 
year.  A  final  performance  report  and 
FSR  (SF-269)  are  due  to  the  Regional 
Office  within  90  days  of  the  grant 


agreement  ending  date.  In  the  annual 
progress  report,  the  tribes  must  include 
a  list  of  project  accomplishments 
relative  to  those  which  were  planned  in 
the  grant  agreement.  The  effectiveness 
of  each  tribe's  program,  as  reported  in 
the  annual  progress  reports,  will  be  an 
important  factor  considered  durini:  thr 
grant  award  selection  process  in 
subsequent  years. 

ill    I'roi  ('(lur.i!  Kfquiremf'nt.s 

A.  Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  policy  document  identifies 
proposed  eligibility  criteria  and 
selection  factors  that  may  be  used  to 
award  grants  under  the  T-LIP  program. 
The  Service  developed  this  draft  policy 
to  ensure  consistent  and  adequate 
evaluation  of  grant  proposals  that  are 
voluntarily  submitted  and  to  help 
perspective  applicants  understand  how 
the  Service  will  award  grants. 
According  to  Executive  Order  12866. 
this  policy  document  is  significant  and 
has  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  four  criteria 
discussed  below. 

1.  The  T-LIP  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  jobs,  the 
environment,  public  health  or  safety,  or 
State  or  local  communities.  The 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  (FY)  2002  allowed  the  Secretary  to 
create  the  T-LIP  program.  In  addition, 
grants  that  are  funded  will  generate 
other,  secondary  benefits,  including 
benefits  to  natural  systems  [e.g..  air. 
water)  and  local  economies.  All  of  these 
benefits  are  widely  distributed  and  are 
not  likely  to  be  significant  in  any  single 
location.  It  is  likely  that  some  residents 
where  projects  are  initiated  will 
experience  some  level  of  benefit,  but 
quantifying  these  effects  at  this  time  is 
not  possible.  We  do  not  expect  the  sum 
of  all  the  benefits  from  this  program, 
however,  to  have  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

2.  We  do  not  believe  the  T-LIP  would 
create  inconsistencies  with  other 
agencies'  actions.  Congress  has  given 
the  Service  the  responsibility  to 
administer  this  program. 

3.  As  a  new  grant  program,  the  T-LIP 
would  not  materially  alter  the  budgetary 
impact  of  entitlements,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  This  policy 
document  establishes  a  new  grant 
program  that  Public  Law  107-63 
authorizes,  which  should  make  greater 


resources  available  tn  applicants.  The 
submission  ol  i,i ant  [iroposalsis 
completely  voluntary,  but  necessary  to 
receive  benefits.  When  an  applicant 
decides  to  submit  a  grant  proposal,  the 
proposed  eligibility  criteria  and 
selection  factors  identified  in  this  policy 
(  an  ()«•  (:(instru»'(i  .i^  r'-ijuirfintmts  placed 
(III  till'  .iWdrdili^  oi  ttif  grants. 
Aiiiiiimnally.  we  will  place  further 
rfMjiiirt'rnrrits  mi  ijraiiti-i-..  that  are 
sf'lt'(  tfd  !ii  riM  ri\  r  fi.;iii>ng  under  the  T- 
LIF  program  m  urderto  obtain  and 
ri't  ii!i  !h"  ht'iii'fil  they  are  seeking. 
111. SI   i..j  111.  mints  include  specific 
I  iil.Tal  financial  management  and 
rtpiirting  rt'quireintnits  as  well  as 
specific  habitat  improvements  or  other 
management  activities  described  in  the 
applicant's  grant  proposal. 

4.  OMB  has  determined  that  this 
policy  raises  novel  legal  or  policy 
issues,  and.  as  a  result,  this  document 
has  undergone  OMB  review. 

B  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.) 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.,  as  amended, 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  [e.g.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  Indian  tribes  are  not 
considered  to  be  small  entities  for 
purposes  of  the  Act  and.  consequently, 
no  regulatory  flexibility  analysis  has 
been  done. 

C  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996 

This  proposed  implementation 
guidance  is  not  considered  a  major  rule 
under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  (5  use.  804(2))  because  it  does 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more.  The 
yearly  amount  of  T-LIP  program  funds 
is  limited  to  $4  million. 

This  proposed  implementation 
guidance  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  state,  or 
lor^l  government  agencies,  or 
geographic  regions.  Actions  under  this 
proposed  implementation  guidance  will 
distribute  Fedfral  funds  to  Indian  tribal 
governments  and  tribal  entities  for 
purposes  consistent  with  activities  akin 
to  other  Service  programs  designed  to 
enable  landowners  to  protect  and 
conserve  species  as  may  be  protected 
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under  the  Endangered  Species  Act  and 
the  habitat  that  supports  such  species. 

This  proposed  implementation 
guidance  does  not  ha\  e  significant 
adverse  effects  on  competition. 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

D.  Unfunded  Mandates  Reform  Act 

This  proposed  implfmentation 
guidanc  I'  would  nut  impose  unfunded 
mandates  as  defined  by  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4.  March  22.  1995.  109  Stat. 
48).  This  proposed  rule  will  not  result 
in  the  expenditure  by  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year  (2  U.S.C.  1532). 

E.  Takings  Implication  Assessment 
(Executive  Order  12630) 

This  proposed  implementation 
guidance  does  not  have  significant 
"takings  "  implications.  This  proposed 
implementation  guidance  does  not 
pertain  to  "taking  "  of  private  property 
interests,  and  its  impact  on  private 
property  would  be  an  incentive  that  is 
totally  landowner  driven. 

F.  Executive  Order  13211 — Energy 
Effects 

On  May  18.  2001.  the  President  issued 
Executive  Order  13211  which  speaks  to 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
The  Executive  Order  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions.  This 
proposed  implementation  guidance  is 
not  expected  to  significantly  affect 
energy  supplies,  distribution,  or  use. 
Therefore,  no  Statement  of  Energy 


of  the  human  environment.  The  Service 
has  determined  that  the  issuance  of  the 
proposed  implementation  guidance  is 
categoric;ally  e.xcluded  under  the 
Department  of  the  Interiors  NEPA 
procedures  in  516  DM  2.  Appendix  1 
and  516  DM  6,  Appendix  1.  The  Service 
will  ensure  that  grants  funded  through 
the  T-LIF  program  are  in  compliance 
uilh  NEPA. 

/.  Consultation  and  Coordination  with 
Indian  Tribal  Governments  (Executive 
Order  13175) 

Pursuant  to  Executive  Order  13175  of 
November  6,  2000,  "Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  '  we  have  committed  to 
consulting  with  tribal  representatives  in 
the  finalization  of  the  implementation 
guidance  for  the  T-LIP.  We  have 
evaluated  any  potential  effects  on 
federally-recognized  Indian  tribes  and 
have  determined  that  there  are  no 
potential  adverse  effects.  This  guidance 
expands  tribal  participation  in  Service 
prograjns  and  allows  for  opportunities 
for  tribal  wildlife  management  and 
conservation  initiatives  across  Indian 
Country.  We  will  continue  to  consult 
with  tribal  governments  and  tribal 
entities  throughout  the  comment  period, 
as  a  part  of  the  rulemaking  process,  and 
beyond  in  furthering  our  mutual  goals 
for  the  T-LIP. 

K.  Paperwork  Reduction  Act  (44  U.S.C. 
3501] 

The  information  collection 
requirements  of  this  program  will  be 
largely  met  through  the  Federal  Aid 
Grants  Application  Booklet.  Federal  Aid 
has  applied  for  OMB  approval  under 
Control  Number  1018-1019.  This 
appro\al  applies  to  grants  managed  by 
the  Division  of  Federal  Aid,  even  if  for 
other  Divisions  of  the  Service.  We  are 
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This  proposed  implementation 
guidance  does  not  have  significant 
Federalism  effects  because  it  pertains 
solely  to  Federal-tribal  relations  and 
will  not  interfere  with  the  roles,  rights, 
and  responsibilities  of  States. 

H.  Civil  Justice  Reform  (Executive  Order 
12988) 

This  proposed  implementation 
guidance  does  not  unduly  burden  the 
judicial  system  and  meets  the  applicable 
standards  provided  in  sections  3(a)  and 
3(b)(2)  of  the  Executive  Order  12988. 

/.  National  Environmental  Policv  Act 
(NEPA) 

This  proposed  implementation 
guidance  does  not  constitute  a  Federal 
action  significantly  affecting  the  quality 


collecting  financial  and  performance 
information  to  track  costs  and 
accomplishments  of  these  grant 
programs.  Completion  of  these 
application  and  reporting  requirements 
will  involve  a  paperwork  burden  of 
approximately  80  hours  per  grant 
proposal.  This  does  not  include  any 
burden  hours  previously  approved  by 
OMB  for  standard  or  Fish  and  Wildlife 
Ser\'ice  forms.  Your  response  to  this 
information  collection  is  required  to 
receive  benefits  in  the  form  of  a  grant, 
and  does  not  carry  any  premise  of 
confidentiality.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 


information  unless  it  displays  a 
currently  valid  OMB  control  number. 
With  respect  to  this  80  hour  per 
application  increase  in  burden  hours, 
interested  parties  should  contact  the 
Information  Collection  Clearance  Officer 
listed  in  the  ADDRESSES  section  of  this 
document 

I\'   Native  Amerii  an  T  iaisons  for  the 
\  ish  and  Wildlife  Ser\  k  i 

Regional  correspondence  and 
telephone  contacts  for  the  Service  for 
this  proposed  implementation  guidance 
and  other  appropriate  purposes  are  as 
follows: 

Region  1 — Hawaii,  Idaho.  Oregon, 
Washington,  Nevada,  and  California 

Native  American  Liaison.  U.S.  Fish  and 
Wildlife  Service.  911  N.E.  11th 
Avenue.  Portland.  Oregon  97232- 
4181.  T-LIP  Contact:  Scott  Aiken 
(503)231-6121 

Region  2 — Arizona,  New  Mexico, 
Oklahoma,  and  Texas 

Native  American  Liaison.  U.S.  Fish 
and  Wildlife  Ser\'ice.  500  Gold  Avenue. 
SW..  Albuquerque,  New  Mexico  87103, 
T-LIP  Contact:  John  Antonio  (505)  248- 
6810 

Region  3 — Illinois,  Indiana,  Iowa, 
Michigan,  Minnesota,  Missouri,  Ohio, 
and  Wisconsin 

Native  American  Liaison.  U.S.  Fish  and 
Wildlife  Service.  One  Federal  Drive. 
Fort  Snelling,  Minnesota.  T-LIP 
Contact:  John  Leonard  (612)  713-5108 

Region  4 — Alabama,  Arkansas,  Florida, 
Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  South 
Carolina,  and  Tennessee 

Native  American  Liaison.  U.S.  Fish  and 
Wildlife  Service,  1875  Centun,' 
Boulevard.  Suite  410.  Atlanta.  Georgia 
30345.  T-LIP  Contact:  lim  Brown 
(404)679-7125 

Region  5 — Connecticut,  Delaware, 
District  of  Columbia,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
Island,  Vermont,  Virginia,  and  West 
Virginia 

Native  American  Liaison,  U.S.  Fish  and 
Wildlife  Service,  300  Westgate  Center 
Drive,  Hadley.  Massachusetts  01035- 
9589,  T-LIP  Contact:  D.J.  Monette 
(413) 253-8662  or  (609) 646-9310 

Region  6 — Colorado,  Kansas,  Montana. 
Nebraska,  North  Dakota.  South  Dakota, 
Utah,  and  Wyoming 

Native  American  Liaison,  U.S.  Fish  and 
Wildlife  Service,  PO  Box  25486— 
Denver  Federal  Center.  Denver, 


'11  u. 


Ifdn.il    Ki'<;isttM 


I  ■'    I 


n< 


'111 


hr 


M)(l. 


\. 


Colorado  80225-0486.  T-LIP  Contact: 
David  Redhorse  (303)  236-7905  x253 

Region  7 — Alaska 

Native  American  Liaison,  U.S.  Fish  and 
Wildlife  Service.  1011  East  Tudor 
Road.  Anchorage,  Alaska  99503-6199. 
T-LIP  Contact:  Tony  DeGange  (907) 
786-3492 

Dated:  October  1.  2002. 
Paul  Hofiinan. 

Acting  Assistant  Secretary.  Fish  and  Wildlife 
and  Parks. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

HIN  101  H    AlSri 

Tribal  Wildlife  Grants  (TWG)  Program 
Implementation  Guidelmes  for  Fiscai 
Year (FY) 2002 

agency:  Fish  and  Wildlife  Service. 

illl'Tiiif. 

action:  Notice;  request  for  comments. 

SUMMARY:  The  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  (FY) 
2002  authorized  an  appropriation  of  $85 
million  for  wildlife  conservation  grants 
to  States  and  to  the  District  of  Columbia. 
U.S.  Territories,  and  Tribes  under 
provisions  of  the  Fish  and  Wildlife  Act 
of  1956  and  the  Fish  and  Wildlife 
Coordination  Act.  for  the  development 
and  implementation  of  programs  for  the 
benefit  of  wildlife  and  their  habitat, 
including  species  that  are  not  hunted  or 
fished.  The  Act  further  specified  that 
the  Fish  and  Wildlife  Service  (Service) 
use  $5  million  of  the  funds  to  establish 
a  competitive  grant  program  available  to 
federally-recognized  Indian  tribes.  This 
language  allows  the  Secretary,  through 
the  Director  of  the  Service,  to  establish 
a  separate  tribal  grant  program  that 
would  not  be  subject  to  the  provisions 
of  the  formula-based  State  Wildlife 
Grant  program,  or  other  requirements  of 
the  State  Wildlife  Grants  portion  of 
Public  Uw  107-63.  The  Service  is 
providing  draft  implementation 
guidance  for  this  $5  million  Tribal 
Wildlife  Grant  program. 

DATES:  Interested  parties  should  submit 
comments  to  the  addresses  under  the 
heading  /^DORESSES  by  January  27.  2003. 
Commentors  regarding  information 
collection  requirements  should  note  that 
the  Office  of  Management  and  Budget 
has  up  to  60  days  to  approve  or 
disapprove  information  collection 
submissions,  but  may  respond  after  30 


days.  Therefore,  an  early  comment 
response  would  be  advised. 
ADDRESSES:  Comments  to  this  proposed 
implementation  guidance  should  be 
sent  to:  Robyn  Thorson,  Assistant 
Director — External  Affairs.  U.S.  Fish 
and  Wildlife  Service.  1849  C  Street. 
NW.  Mail  Stop  3012  MIB.  Washington. 
DC  20240.  Comments  may  be  telefaxed 
as  well  to:  202/501-3524.  For 
information  collection  requirements 
under  the  Paperwork  Reduction  Act, 
send  comments  to:  Interior  Desk  Officer, 
Attn:  1018-0109.  Office  of  Management 
and  Budget,  725  17th  Street.  NW. 
Washington,  DC  20503.  and  send  a  copy 
of  these  jjaperwork  burden  comments  to 
U.S.  Fish  and  Wildlife  Service. 
Information  Collection  Clearance 
Officer.  4401  North  Fairfax  Drive,  Room 
224,  Arlington,  VA  22203. 

The  Service  will  make  all  comments 
received  in  response  to  this  Notice 
available  for  public  review  during 
regular  business  hours  at  the  Office  of 
the  Native  American  Liaison.  If  a 
respondent  wishes  his  or  her  name  or 
address  to  be  withheld  from  public 
view,  we  will  honor  these  wishes  to  the 
extent  allowable  by  law,  if  the 
respondent  makes  this  request  known  at 
the  time  of  coinni'iit  Mihmissuin 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Durham,  Office  of  the  Native 
American  Liaison,  U.S.  Fish  and 
Wildlife  Service.  1849  C  Street.  Mail 
Stop  3012  MIB,  Washington,  DC  20240, 
:'n:v"'nR  4n'! 

SUPPLEMENTARY  INFORMATION: 
1    Hh(  kgrourul 

The  Department  of  the  Interior  and 
Related  Agencies  Appropriations  Act  for 
Fiscal  Year  (FY)  2002  (Public  Law  107- 
63)  authorized  an  appropriation  of  $85 
million  for  wildlife  conservation  grants 
to  States  and  to  the  District  of  Columbia, 
U.S.  Territories,  and  Tribes  under 
provisions  of  the  Fish  and  Wildlife  Act 
of  1956  and  the  Fish  and  Wildlife 
Coordination  Act.  for  the  development 
and  implementation  of  programs  for  the 
benefit  of  wildlife  and  their  habitat, 
including  species  that  are  not  hunted  or 
fished.  The  Act  further  specified  that 
the  U.S.  Fish  and  Wildlife  Service 
(Service)  use  $5  million  of  the  funds  to 
establish  a  competitive  grant  program 
available  to  federally-recognized  tribes. 
This  language  allows  the  Secretary, 
through  the  Director  of  the  Service,  to 
establish  a  separate  tribal  grant  program 
that  would  not  be  subject  to  the 
provisions  of  the  formula-based  State 
Wildlife  Grant  program,  or  other 
requirements  of  the  State  Wildlife 
Grants  portion  of  Public  Law  107-63. 
The  Service  is  providing  guidance  to  the 


public  and,  particularly,  to  fen.  i.niv 
recognized  tribes,  in  the  administration 
of  this  $5  million  Tribal  Wildlife  Grant 
(TWG)  program.  A  series  of  questions 
and  answers  follow  that  describe  the 
proposed  guidelines  in  some  detail. 

Tne  Service  is  proposing  this 
guidance  with  the  intent  of  gathering 
input  from  the  affected  communities. 
Whereas  the  Service  is  seeking 
comments  on  all  cT^porK  f>f  TWG 
several  items  are  >  't  p  utis  ui:ir  iiiii'p>--I. 
The  Service  is  sola  itmu  <  ihiuiiimiI'-  mi 
whether  it  should  limit  funding  tu  an\ 
one  tribe  to  5  percent  (%)  or  some  other 
amount  of  the  total  availdhli  fimdini; 
The  Service  also  wishes  tn  it*  tinmnc 
whether  the  proposed  ranking  criteria 
appropriately  addresses  Congressional 
intent  for  the  use  of  such  funds.  Public 
input  will  also  be  helpful  in  the 
appropriate  participation  level  of  tribal 
organizations  in  implementing  TWG- 
funded  activities 

II.  Proposed  Implementation 
(lUideiines 

A.  Eligibility 

1.  Who  May  Participate  in  the  TWG 
Program? 

The  Service  proposes  a  competitive 
process  that  affords  federally-recognized 
tribes  in  all  parts  of  the  United  States  an 
opportunity  to  participate  in  the  grant 
program. 

2.  Are  State-Recognized  Tribes  or 
Petitioning  Tribes  Eligible  To  Receive 
Grants  Under  This  Program? 

No,  only  federally-recognized  tribes 
are  eligible  to  receive  grants  under  this 
program.  Federallv-recognized  tribes  are 
listed  in  the  Federal  Register/Volume 
67.  Number  KJ4/)ul>  U,  ZUU2/Notices. 

3.  Can  Tribal  Organizations  or  Other 
Non-TribaJ  Entities  Receive  Grants 
Under  This  Program? 

No,  however,  the  Service  proposes 
that  tribal  organizations  or  other  non- 
tribal  entities  that  could  not  enter  into 
grant  agreements  may  do  so  as 
subgrantees  or  contractors  to  federally- 
recognized  tribes.  The  Service  is  aware 
of  various  types  of  tribal  organizations 
and  other  non-tribal  entities  and  seeks 
public  comments  regarding  their 
participation  in  TWG. 

4.  What  Process  Does  the  Service 
Propose  To  Use  To  Distribute  TWG 
Funds? 

The  Service  will  request  proposals 
through  a  Federal  Register  notice,  direct 
contact,  and  other  forms  of  outreach  to 
eligible  applicants.  The  Service's 
Regional  Directors  will  receive  all 
proposals. 
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5.  Who  Will  Coordinate  Regional  Grant 
Application  Submissions? 

The  Regional  Native  American 
Liaisons  of  the  Service  will  coordinate 
the  process  to  screen  these  proposals 
and  rank  them  according  to  nationally 
uniform  criteria. 

6.  How  Will  the  Various  Regional  Grant 
Application  Submissions  Be  Reviewed 
for  National  Funding? 

A  national  panel  will  review 
Regionally-ranked  proposals  for 
recommendations  to  the  Director  of  the 
Service  (Director). 

7.  Who  Will  Be  Empaneled  To  Serve  as 
the  National  Review  Panel? 

The  Regional  Native  American 
Liaisons  of  the  Service  will  serve  on  the 
panel  in  addition  to  other  Service  and 
other  Federal  agency  personnel,  as 
appropriate  and  as  may  be  identified  by 
the  Director. 

8.  Will  Tribal  Representatives  Be 
Involved  in  Reviewing  or  Ranking 
Proposals? 

No,  only  Federal  employees  will 
review  and  rank  proposals  in  this  initial 
year.  However,  we  are  interested  in 
receiving  comments  from  the  public  on 
ways  to  involve  tribal  representatives  in 
this  process  in  future  years. 

9.  Who  Will  Make  the  Final 
Determination  for  Grant  Approval? 

The  Director  will  make  the  final 
determination  for  grant  approval. 

B.  Application  Requirements 

1.  Is  the  TWG  Program  Exempt  From 
Federal  Grant  Program  Compliance? 

No.  the  TWG  program  is  not  exempt 
from  any  of  the  Federal  grant  program 
compliance  requirements  as  specified  in 
43  CFR  part  12.  OMB  Circulars  A-102 
and  A-87.  and  Service  Manual  Chapters 
552  FWl  and523FWl. 

2.  What  Must  Proposals  for  Participation 
in  the  TWG  Program  Include? 

Proposals  must  include  a  cover  letter, 
program  summary,  program  narrative, 
budget  narrative,  and  tribal  resolution  of 
support  as  described  herein. 

•  A  cover  letter  briefly  states  the  main 
features  of  the  proposed  project. 

•  A  program  summary  describes,  in 
one-half  page,  the  type  of  activity  that 
would  take  place  if  the  service  funds  the 
program. 

•  A  program  narrative  clearly 
identifies  the  problems  that  the  proposal 
will  correct  or  help  solve  as  they  relate 
to  the  development  and  implementation 
of  programs  for  the  benefit  of  wildlife 
and  their  habitat,  including  species  that 


are  not  hunted  or  fished,  and  the 
expected  results  or  benefits.  It  must 
contain  a  needs  assessment,  objectives, 
time  line,  methodology,  geographic 
location  (with  maps),  monitoring  plan, 
and  identification  of  clear,  obtainable, 
and  quantifiable  goals  and  performance 
measures  that  will  help  achieve  the 
management  goals  and  objectives  of  the 
TWC;  and  relevant  Ser\'ice  performance 
goals.  The  two  relevant  Service  goals  are 
the  Sustainability  of  Fish  and  Wildlife 
Populations  (Goal  1.2)  and  Habitat 
Conservation  (Goal  2.3).  which  can  be 
found  in  the  Service's  Long  Term 
Strategic  Plan  for  2000  to  2005  at  http:/ 
/planning,  fws.gov/ 
USFWStrategicPlanv3.pdf.  Related 
Service  planning  and  results  can  be 
found  at  http://planning.h\'s.gov/. 

•  A  budget  narrative  clearly  justifies 
all  proposed  costs  and  indicates  that  the 
grantee  will  provide  adequate 
management  systems  for  fiscal  and 
contractual  accountability,  including 
annual  monitoring  and  evaluation  of 
progress  toward  desired  project 
objectives,  goals,  and  performance 
measures.  It  should  include  discussion 
of  direct  cost  items  such  as  salaries, 
equipment,  consultant  services, 
subcontracts  and  travel,  as  well  as 
project  matching  or  cost  sharing 
information.  Applicants  may  cover  new 
administrative  costs,  but  they  cannot 
include  pre-existing  administrative 
costs. 

•  A  resolution  of  support  from  the 
appropriate  tribal  governing  body 
stating  its  support  for  the  proposal. 

3.  Where  Can  Applicants  Obtain  a  Grant 
Proposal  Package? 

Applicants  can  obtain  a  grant 
proposal  package  from  the  appropriate 
Service  Regional  Native  American 
Liaison,  as  listed  in  Subpart  IV  of  this 
document. 

4.  Are  Matching  Funds  Required? 

No,  however,  it  is  encouraged  and  the 
proposed  ranking  criteria  will  consider 
matching  funds  as  an  indication  of  tribal 
commitment  to  the  program  and  to 
encourage  partnerships. 

5.  Are  In-Kind  Contributions  Eligible  as 
Matching  Funds? 

Yes.  in-kind  contributions  may  be 
used  as  a  match  to  improve  the  potential 
ranking  of  a  proposal.  The  Service  has 
defined  "in-kind  "  as  non-cash 
contributions  made  by  the  tribe.  In-kind 
contributions  must  be  necessar\'  and 
reasonable  for  carrying  out  the  program, 
and  must  represent  the  same  value  that 
the  Ser\'ice  would  have  paid  for  similar 
services  or  property  if  purchased  on  the 
open  market.  Allowable  in-kind 


contributions  are  defined  in  43  CFR  part 
12.64.  The  following  website  provides 
additional  information:  http:// 
training.fws.gov/fedaid/toolkit/ 
inkind.pdf. 

6.  Can  a  Tribe  Submit  More  Than  One 
Grant  Proposal? 

Tribes  are  encouraged  to  submit  a 
single  comprehensive  grant  proposal. 
After  all  proposals  have  been  ranked, 
the  Service  may  allow  tribes  to  submit 
additional  proposals  if  the  funding  has 
not  all  been  obligated. 

7.  Is  There  a  Maximum  Level  of 
Funding  That  Will  Be  Considered  Under 
the  TWG  Program? 

The  Service  wants  to  encourage  the 
maximum  amount  of  participants  in  the 
TWG  program.  Therefore,  the  Ser\'ice 
recommends  a  maximum  of  no  more 
than  5  percent  (%)  of  the  total  available 
funds  be  awarded  to  any  tribe.  However, 
depending  upon  the  number  of 
proposals  submitted  and  the  relative 
merit  of  each  proposal,  some  tribes  may 
be  awarded  sums  which  would  exceed 
this  proposed  5  percent  (%)  funding 
level. 

8.  Is  There  a  Minimum  Level  of  Funding 
That  Will  Be  Considered  Under  the 
TWG  Program? 

No,  the  Service  recommends  no 
minimum  level  of  funding. 

C.  Ranking  Criteria 

What  ranking  criteria  is  the  Service 
proposing  to  use? 

The  Ser\'ice  has  developed  the 
following  potential  ranking  criteria  and 
weight  factors  for  review  and  comment. 
The  Service  will  be  using  these  criteria 
in  evaluating  each  proposal  on  a  scale 
of  zero  (0)  through  one  hundred  (100) 
points. 

Benefit:  What  are  the  expected 
benefits  to  fish  and  wildlife  resources, 
including  species  that  are  not  hunted  or 
fished,  and  their  habitat  if  this  program 
is  successfully  completed?  (0-15  points) 

Performance  Measures:  To  what 
extent  does  the  proposal  provide 
obtainable  and  quantifiable  performance 
measures  and  a  means  to  monitor, 
evaluate,  and  report  on  these  measures 
compared  to  an  initial  baseline?  The 
measures  should  be  specific,  clear  and 
provide  demonstrable  benefits  to  the 
target  species  of  the  action.  These 
actions  should  support  the  goals  of  the 
TWG  and  relevant  Service  performance 
goals.  The  two  relevant  Ser\'ice 
performance  goals  are  Sustainability  of 
Fish  and  Wildlife  Populations  (Goal  1.2) 
and  Habitat  Conservation  (Goal  2.3) 
which  can  be  found  at  http:// 
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planning.fws.gov/ 
USFWStrategicPlanv3.pdf.  (0-15  points) 

Work  Plan:  Are  the  program  activities 
and  objectives  well-designed  and 
achievable?  (0-10  points) 

Budget:  Are  all  major  budget  items 
justified  in  relation  to  the  program 
objectives  and  clearly  explained  in  the 
narrative  description?  (0-15  points) 

Capacity  Building:  To  what  extent 
li  n's  the  program  increase  the  grantee's 
idpacity  to  provide  for  the  benefit  of 
wildlife  and  their  habitat?  (0-10  ooints) 

Commitment:  To  what  extent  does  the 
applicant  display  commitment  to  the 
program  through  in-kind  contribution  or 
matching  funds?  (0-10  points) 

Partnerships:  To  what  extent  does  the 
program  incorporate  contributions  from 
other  non-Federal  partners  in  the  form 
of  either  cash  or  in-kind  services?  (0-15 
points) 

Administrative  Costs:  What  is  the 
percentage  (%)  of  program  funds 
identified  for  use  on  actual  projects  as 
opposed  to  staff  and  related 
administrative  costs?  Ranking  will  be 
improved  as  the  percentage  of  funds 
identified  for  staff  and  related 
administrative  costs  decrease.  (0-10 
points) 

D.  TWG  Operations  and  Management 

1.  In  the  Course  of  Implementing  a  TWG 
Project  or  Program  Can  Grantees  Use 
TWG  Funds  To  Pay  for  Costs  of 
Conservation  Law  Enforcement? 

Yes,  however,  such  effort  must  be 
critical  to  the  development  and 
implementation  of  the  TWG  project  or 
program  and  for  the  benefit  of  wildlife 
and  their  habitat. 

2.  What  Activities  Are  Included  in  the 
"Development  and  Implementation  of 

Programs  for  the  Benefit  of  Wildlife"  as 
Referenced  in  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  for  FY  2002? 

Activities  may  include,  but  are  not 
limited  to,  planning  for  wildlife  and 
habitat  conservation;  ongoing  and/or 
new  fish  and  wildlife  management 
actions:  fish  and  wildlife  related 
laboratory  and  field  research:  natural 
history  studies:  habitat  mapping:  field 
surveys  and  population  monitoring: 
habitat  preservation:  land  acquisition: 
conservation  easements;  and  outreach 
efforts. 

3.  Can  Grantees  Use  TWG  Funds  To 
Cover  Costs  of  Environmental  Review, 
Habitat  Evaluation,  Permit  Review  (e.g.. 
Section  404),  and  Other  Environmental 
Compliance  Activities  Associated  With 
a  TWG  Project? 

Yes,  they  can  fund  these  activities 
provided  they  are  directly  related  to  the 


TWG  progrcun  or  projtM  t  tn  im   !  :,ntiit 
and  are  included  in  tht-  buugf!  tni 
discussed  in  the  program  and  budget 
narratives. 

4.  Are  There  Any  Specific  Activities 
That  Are  Not  Allowable  Under  the 
Guidance  of  TWG? 

A  proposal  cannot  include  activities 
required  to  comply  with  a  Biological 
Opinion  or  include  activities  required  to 
comply  with  a  permit  (e.g..  mitigation 
responsibilities).  However,  a  proposal 
can  include  activities  that  implement 
conservation  recommendations. 

5.  Is  the  TWG  Program  a  Continuous 
Revenue  Source  for  Tribal  Wildlife 
Programs? 

No,  there  is  no  authorization  for 
appropriation  of  funds  beyond  FY  2002. 
Funds  appropriated  in  FY  2002  are 
available  until  spent. 

6.  Can  the  Grantee  Hold  TWG  Funds  in 
an  Interest-Bearing  Account? 

No,  TWG  grant  funds  may  not  be  held 
in  interest-bearing  accounts. 

E.  Grant  Award  Procedures 

1.  What  Additional  Information  Must  Be 
Provided  to  the  Service  by  the  Grantees 
Once  Awards  Are  Announced? 

Once  the  Director  notifies  grantees 
that  their  proposal  was  selected  for 
funding,  the  recipient  must  submit  a 
Standard  Form  424  (Application  for 
Federal  Assistance)  along  with  a  grant 
agreement  and  attachments  as  required 
by  Federal  regulations.  As  with  our 
other  Federal  programs,  TWG 
agreements  must  comply  with  43  CFR 
part  12,  the  National  Environmental 
Policy  Act,  Section  7  of  the  Endangered 
Species  Act.  the  National  Historic 
Preservation  Act,  and  all  other 
applicable  Federal  laws  and  regulations. 
This  grant  program  is  also  subject  to 
provisions  of  Office  of  Management  and 
Budget  Circulars  No.  A-87,  A-102,  and 
A-1 33  (http://www.whitehouse.gov/ 
omb/circulars). 

2.  Once  Grants  Are  Awarded,  Who 
Should  the  Grantee  Consider  as  the 
Load  Contact  Person? 

Once  grants  have  been  awarded,  the 
grantee  should  consider  the  appropriate 
Regional  Native  American  Liaison  of  the 
Service  as  the  lead  contact  person  for  all 
matters  pertaining  to  the  particular 
award. 

3.  When  Will  the  Service  Award  TWG 
Grants? 

Once  the  Service  has  reviewed  and 
ranked  all  eligible  TWG  grant  proposals, 
the  Director  will  make  his  final  decision 


;\  ithni   ill  liivs  of  the  rucommendatiuns 
(li  !hi   II  i!i  'iKil  review  panel. 

4    tl   \%  W  1  i  1  Funds  Be  Disbursed  Once 
the  .S.r\  K  '  Has  Awarded  TWG  Grants? 

N;;.  ill-  lit  tn  funding  approval,  grant 
iiiiiii-  HI  •  !'■(  ticiiiK  .illy  delivered  to  the 
Healtti   iini  Human  Services' 
SMAKi  l.l.NK  payment  system.  Through 
this  electronic  funds  transfer  (EFT) 
grantees  will  be  able  to  receive  their 
funds  on  a  reimbursement  basis.  Some 
of  the  tribal  grantees  may  not  be  EFT 
compliant.  In  order  to  insure  optimal 
service  to  potential  grantees  within  the 
current  Federal  Aid  process,  grantees 
will  need  to  obtain  EFT  capabilities. 
Grantees  mav  request  an  advance  of  no 
more  than  25  percent  (%)  of  the  total 
grant.  Such  requests  will  be 
individually  reviewed  by  the  Service 
and  honored  if  sufficient  hardship  or 
need  is  demonstrated  that  would 
preclude  the  success  of  the  proposal  if 
advance  funds  are  not  made  available. 

5.  What  Reporting  Requirements  Must 
Tribes  Meet  Once  Funds  Are  Obligated 
Under  a  TWG  Grant  Agreement? 

The  Service  requires  an  annual 
progress  report  and  Financial  Status 
Report  (FSR)  for  grants  longer  than  one 
year.  A  final  performance  report  and 
FSR  (SF-269)  are  due  to  the  Regional 
Office  within  90  days  of  the  grant 
agreement  ending  date.  In  the  annual 
progress  report,  the  tribes  must  include 
a  list  of  project  accomplishments 
relative  to  those  which  were  planned  in 
the  grant  agreement.  The  effectiveness 
of  each  tribe's  program,  as  reported  in 
the  annual  progress  reports,  will  be  an 
important  factor  considered  during  the 
grant  award  selection  process  in 
subsequent  years. 

III.  Proiedural  Kf"<]uirtint[ils 

A.  Regulatorv  Planning  and  Review 
t Executive  Order  12866) 

This  policy  document  identifies 
proposed  eligibility  criteria  and 
selection  factors  that  may  be  used  to 
award  grants  under  the  TWG  program. 
The  Service  developed  this  draft  policy 
to  ensure  consistent  and  adequate 
evaluation  of  grant  proposals  that  are 
voluntarily  submitted  and  to  help 
perspective  applicants  understand  how 
the  Service  will  award  grants. 
According  to  Executive  Order  12866, 
this  policy  document  is  significant  and 
has  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  four  criteria 
discussed  below. 

1.  The  TWG  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
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way  the  economv  .  a  sector  ut  the 
economy,  productivity,  jobs,  the 
environment,  public  health  or  safety,  or 
State  or  local  communities   The 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  (FY)  2002  allowed  the  Secretary  to 
create  the  TWG  program.  In  addition, 
grants  that  are  funded  will  generate 
other,  secondary  benefits,  including 
benefits  to  natural  systems  {e.g..  air, 
water)  and  local  economies.  All  of  these 
benefits  are  widely  distributed  and  are 
not  likely  to  be  significant  in  any  single 
location.  It  is  likely  that  some  residents 
where  projects  are  initiated  will 
experience  some  level  of  benefit,  but 
quantifying  these  effects  at  this  time  is 
not  possible.  We  do  not  expect  the  sum 
of  ail  the  benefits  from  this  program, 
however,  to  have  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

2.  We'do  not  believe  the  TWG 
program  would  create  inconsistencies 
with  other  agencies'  actions.  Congress 
has  given  the  Service  the  responsibility 
to  administer  this  program. 

3.  As  a  new  grant  program,  the  TWG 
program  would  not  materially  alter  the 
budgetary  impact  of  entitlements,  user 
fees,  loan  programs,  or  the  rights  and 
obligations  of  their  recipients.  This 
policy  document  establishes  a  new  grant 
program  that  Public  Law  107-63 
authorizes,  which  should  make  greater 
resources  available  to  applicants.  The 
submission  of  grant  proposals  is 
completely  voluntary,  but  necessary  to 
receive  benefits.  When  an  applicant 
decides  to  submit  a  grant  proposal,  the 
proposed  eligibility  criteria  and 
selection  factors  identified  in  this  policy 
can  be  construed  as  requirements  placed 
on  the  awarding  of  the  grants. 
Additionally,  we  will  place  further 
requirements  on  grantees  that  are 
selected  to  receive  funding  under  the 
TWG  program  in  order  to  obtain  and 
retain  the  benefit  they  are  seeking. 
These  requirements  include  specific 
Federal  financial  management  and 
reporting  requirements  as  well  as 
specific  habitat  improvements  or  other 
management  activities  described  in  the 
applicant's  grant  proposal. 

4.  OMB  has  determined  that  this 
policy  raises  novel  legal  or  policy 
issues,  and,  as  a  result,  this  document 
has  undergone  OMB  review. 

B.  Regulatory  Flexibility  Act  (5  U.S.C. 
601  etseq.j 

Under  the  Regulatory^  Flexibility  Act. 
5  U.S.C.  601  et  seq.,  as  amended, 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 


describes  the  effects  of  the  rule  on  small 
entities  {e.g.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  Indian  tribes  are  not 
considered  to  be  small  entities  for 
purposes  of  the  Act  and,  consequently, 
no  regulatory  flexibility  analysis  has 
been  done. 

C.  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996 

This  proposed  implementation 
guidance  is  not  considered  a  major  rule 
under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  (5  U.S.C.  804(2))  because  it  does 
not  have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more.  The 
yearly  amount  of  TWG  program  funds  is 
limited  to  $5  million. 

This  proposed  implementation 
guidance  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  state,  or 
local  government  agencies,  or 
geographic  regions.  Actions  under  this 
proposed  implementation  guidance  will 
distribute  Federal  funds  to  Indian  tribal 
governments  and  tribal  entities  for 
purposes  consistent  with  activities  akin 
to  programs  under  the  Fish  and  Wildlife 
Act  of  1956  and  the  Fish  and  Wildlife 
Coordination  Act. 

This  proposed  implementation 
guidance  does  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity- 
innovation,  or  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

D.  Unfunded  Mandates  Reform  Act 

This  proposed  implementation 
guidance  would  not  impose  unfunded 
mandates  as  defined  by  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4,  March  22.  1995,  109  Stat. 
48).  This  proposed  rule  will  not  result 
in  the  expenditure  by  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year  (2  U.S.C.  1532). 

E.  Takings  Implication  Assessment 
(Executive  Order  12630) 

This  proposed  implementation 
guidance  does  not  have  significant 
"takings"  implications.  This  proposed 
implementation  guidance  does  not 
pertain  to  "taking"  of  private  property 
interests,  nor  does  it  impact  private 
property. 

F.  Executive  Order  13211 — Energy 
Effects 

On  May  18.  2001.  the  President  issued 
Executive  Order  13211  which  speaks  to 
regulations  that  significantly  affect 


energy  supply,  distribution,  and  use. 
The  Executive  Order  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions.  This 
proposed  implementation  guidance  is 
not  expected  to  significantly  affect 
energy  supplies,  distribution,  or  use. 
Therefore,  no  Statement  of  Energy 
Effects  has  been  prepared. 

G.  Executive  Order  12612 — Federalism 

This  proposed  implementation 
guidance  does  not  have  significant 
Federalism  effects  because  it  pertains 
solely  to  Federal-tribal  relations  and 
will  not  interfere  with  the  roles,  rights, 
and  responsibilities  of  States. 

H.  Civil  Justice  Reform  (Executive  Order 
12988) 

This  proposed  implementation 
guidance  does  not  unduly  burden  the 
judicial  system  and  meets  the  applicable 
standards  provided  in  sections  3(a)  and 
3(b)(2)  of  the  Executive  Order  12988. 

/.  National  Environmental  Policy  Act 

(NEPA) 

This  proposed  implementation 
guidance  does  not  constitute  a  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  The  Ser\'ice 
has  determined  that  the  issuance  of  the 
proposed  implementation  guidance  is 
categorically  excluded  under  the 
Department  of  the  Interior's  NEPA 
procedures  in  516  DM  2,  Appendix  1 
and  516  DM  6,  Appendix  1.  The  Sen'ice 
will  ensure  that  grants  funded  through 
the  TWG  program  are  in  compliance 
with  NEPA. 

/.  Consultation  and  Coordination  With 
Indian  Tribal  Governments  (Executive 
Order  13175) 

Pursuant  to  Executive  Order  13175  of 
November  6.  2000.  "Consultation  and 
Coordination  with  Indian  Tribal 
Governments,"  we  have  committed  to 
consulting  with  tribal  representatives  in 
the  finaiization  of  the  implementation 
guidance  for  the  T^VG  progremi.  We 
have  evaluated  any  potential  effects  on 
federally-recognized  Indian  tribes  and 
have  determined  that  there  are  no 
potential  adverse  effects.  This  guidance 
expands  tribal  participation  in  Ser\'ice 
programs  and  allows  for  opportunities 
for  tribal  wildlife  management  and 
conser\'ation  initiatives  across  Indian 
Country.  We  will  continue  to  consult 
with  tribal  governments  and  tribal 
entities  throughout  the  comment  period, 
as  a  part  of  the  rulemaking  process,  and 
beyond  in  furthering  our  mutual  goals 
for  the  TWG  program. 
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K.  I'apunvurk  Heduction  Act  (44  L  i.e. 
35011 

The  information  collection 
requirements  of  this  program  will  be 
largely  met  through  the  Federal  Aid 
Grants  Application  Booklet.  Federal  Aid 
has  applied  for  QMB  approval  under 
Control  Number  1018-1019.  This 
approval  applies  to  grants  managed  by 
the  Division  of  Federal  Aid,  even  if  for 
other  Divisions  of  the  Service.  We  are 
collecting  this  information  relevant  to 
the  eligibility,  substantiality,  relative 
value,  and  budget  information  from 
applicants  in  order  to  make  awards  of 
grants  under  these  programs.  We  are 
collecting  financial  and  performance 
information  to  track  costs  and 
accomplishments  of  these  grant 
programs.  Completion  of  these 
application  and  reporting  requirements 
will  involve  a  paperwork  burden  of 
approximately  80  hours  per  grant 
proposal.  This  does  not  include  any 
burden  hours  previously  approved  by 
OMB  for  standard  or  Fish  and  Wildlife 
Service  forms.  Your  response  to  this 
information  collection  is  required  to 
receive  benefits  in  the  form  of  a  grant, 
and  does  not  carry  any  premise  of 
confidentiality.  AJn  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
With  respect  to  this  80  hour  per 
application  increase  in  burden  hours, 
interested  parties  should  contact  the 
Information  Collfv  finn  Clearance  Officer 
listed  in  thr  ADDRESSES  section  of  this 
document. 

I\'    N.ilivf   XiiH-rii  an  I.iaisons  f(u  lh»' 
h  ish  iiiui  VV  ikililf  Ser\  i«  •• 

Regional  correspondence  and 
telephone  contacts  for  the  Service  for 
this  proposed  implementation  guidance 
and  other  appropriate  purposes  are  as 
follows: 

Region  1 — Hawaii,  Idaho,  Oregon, 
Washington.  Nevada,  and  California 

Native  American  Liaison.  U.S.  Fish  and 
Wildlife  Service.  911  NE.  11th 
Avenue.  Portland,  Oregon  97232- 
4181,  TWG  Contact:  Scott  Aiken  (5031 
231-6121. 

Region  2 — Arizona,  New  Mexico, 
Oklahoma,  and  Texas 

Native  American  Liaison,  U.S.  Fish  and 
Wildlife  Service,  500  Gold  Avenue. 
SW.,  Albuquerque.  New  Mexico 
87103.  TWG  Contact:  John  Antonio 
(505) 248-6810. 


Hcgion  .) — Illinois,  Indiana,  Iowa, 
Michigan.  Minnesota.  Missouri,  Ohio, 
and  Wisconsin 

Native  American  Liaison,  U.S.  Fish  and 
Wildlife  Service,  One  Federal  Drive, 
Fort  Snolling.  Minnesota,  TWG 
Contact:  John  Leonard  (612)  713- 
5108. 

Region  4 — Alabama.  Arkansas.  Florida. 

Georgia.  Kentucky.  Louisiana. 

Mississippi.  North  Carolina.  South 

Carolina,  and  Tennessee 

Native  American  Liaison,  U.S.  Fish  and 
Wildlife  Ser\'ice.  1875  Century 
Boulevard,  Suite  410,  Atlanta.  Georgia 
30345.  TWG  Contact:  Jim  Brown  (404) 
679-7125. 

Region  5 — Connecticut,  Delaware, 
District  of  Columbia,  Maine.  Maryland. 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
Island,  Vermont.  Virginia,  and  West 
Virginia 

Native  American  Liaison,  U.S.  Fish  and 
Wildlife  Service,  300  Westgate  Center 
Drive,  Hadley,  Massachusetts  01035- 
9589.  TWG  Contact:  D.J.  Monette 
(413) 253-8662  or  (609) 646-9310. 

Region  6 — Colorado.  Kansas,  Montana. 
Nebraska.  North  Dakota,  South  Dakota. 
Utah,  and  Wyoming 

Native  American  Liaison,  U.S.  Fish  and 
Wildlife  Service,  PO  Box  25486— 
Denver  Federal  Center,  Denver. 
Colorado  80225-0486.  TWG  Contact: 
David  Redhorse  (303)  236-7905  x253. 

Region  7 — Alaska 

Native  American  Liaison,  U.S.  Fish  and 
Wildlife  Service,  1011  East  Tudor 
Road,  Anchorage,  Alaska  99503-6199, 
TWG  Contact:  Tony  DeGange  (907) 
786-3492. 
Dated:  October  1.  2002. 

Paul  Hoffman, 

Acting  .Assistant  Secretary,  Fish  and  Wildlife 

and  Parks. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(CO-600--03   101Q  BN-241AJ 

Notice  ot  Public  Meetings,  Southwest 
Colorado  and  Norttiwest  Colorado 
Resource  Advisory  Council  Meetings 

AGENCY:  Bureau  of  Land  Manamam;iit, 

DOI. 

4CT10N:  Notice  of  public  meetings. 

SUMMARY:  In  accordance  with  the 

:  -Jural  Land  Policy  and  Management 


Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM),  Southwest 
Colorado  Resource  Advisory  Council 
(RAG)  and  Northwest  Colorado  RAG 
will  meet  as  indicated  below. 

The  Southwest  Colorado  RAG 
meetings  will  be  held  February  7,  2003 
at  the  Bureau  of  Land  Management, 
Western  Slope  Center  Office  located  at 
2465  South  Townsend  in  Montrose, 
Colorado;  April  11.  2003  at  the  Center 
of  Southwest  Colorado — Ft.  Lewis 
College  located  at  1000  Rim  Drive  in 
Durango.  Colorado;  June  27,  2003  at  the 
Paonia  Community  Center  located  at 
214  Grand  in  Paonia.  Colorado;  and 
August  8,  2003  at  the  Land  Use  Dept. 
Conference  Room  located  at  1 1 0  Mall 
Road  in  Ridgway.  Colorado. 

The  Northwest  Colorado  RAG  meeting 
will  be  held  February  21.  2003  at  the 
Holiday  Inn  located  at  755  Horizon 
Drive  in  Grand  Junction,  Colorado. 

Both  the  Southwest  and  Northwest 
Colorado  RAG  meetings  will  begin  at  9 
a.m.  and  adjourn  at  approximately  4 
p.m  Public  comment  periods  at  the 
meetings  will  be  in  the  morning  at  9:30 
a.m.  and  in  the  afternoon,  to  start  no 
later  than  3  p.m. 

DATES:  Southwest  Colorado  RAC 
meetings  are  February  7,  2003.  April  11. 
2003,  June  27.  2003,  and  August  8. 
2003;  Northwest  Colorado  RAC  meeting 
is  Februarv  21.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  J.  i'orter.  RAC  Coordinator.  Bureau 
of  Land  Management,  2815  H  Road. 
Grand  Junction,  Colorado  81506; 

Tflophnno  crn)  244    '^01 2 

SUPPLEMENTARY  INFORMATION:  The 

Southwest  and  Northwest  C^olorado 
RACs  advise  the  Secretary  of  the 
Interior,  through  the  Bureau  of  Land 
Management,  on  a  variety  of  planning 
and  management  issues  associated  with 
public  land  management  in  Colorado. 
Purpose  of  the  Southwest  Colorado 
RAC  February  7.  2003  meeting  is  to 
consider  several  resource  management 
related  topics  including:  RAC  Goals  and 
Priorities,  Coal  Bed  Methane 
Development,  Gunnison  Gourge 
National  Conservation  Area  planning 
update,  and  Canyon  of  the  Ancients 
National  Monument  management 
update.  Topics  of  discussion  for  the 
following  Southwest  Colorado  RAC 
meetings  scheduled  for  April  11,  2003, 
June  27.  2003,  and  August  8.  2003  will 
include  drought  issues,  fire 
management,  land  use  planning,  weeds 
management,  travel  management.  Native 
American  consultation,  wilderness, 
wild  horse  program  update,  land 
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exchange  proposals,  cultural  resources, 
and  other  issues  as  appropriate. 

Purpose  of  the  Northwest  Colorado 
KAC  Februarv-  21,  2003  meeting  is  to 
(  on.sider  several  resource  management 
ri'lated  topics  including  RAC  Goals  and 
Priorities.  Moffat  Countv  Pilot  Project 
update.  Committee  reports  and/or 
actions.  Standards  for  Public  Land 
Health  update,  and  Field  Office 
Managers   and  .Staff  presentations. 

These  .Northwest  and  Southwest 
( .olorado  R.'\C  meetings  are  open  to  the 
public  The  public  may  present  written 
I  nmments  to  the  R^^C^s   Each  RAC 
meeting  will  also  have  time,  as 
identified  above,  allocated  for  hearing 
public  comments  Depending  on  the 
number  of  persons  wishing  to  comment 
and  time  available,  the  time  for 
individual  oral  comments  maybe 
limited.  Individuals  planning  to  attend 
the  meetings  who  need  special 
assistance  should  contact  the  RAC 
Coordinator  listed  above. 

Dated:  December  20.  2002. 
Larry  Porter. 

Acting  Western  Slope  Center  Manager. 
[PR  Doc.  02-32683  Filed  12-26-02;  8:45  am] 
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Relations,  Land  Use  Planniiig,  Wild 
Horse  and  Burro  Working  Groups; 
Reports  from  RAC  members;  and 
Discussion  of  future  meetings.  A  public 
comment  period  w  ill  be  provided  at 
11:30  a.m.  on  lanuary  27,  for  any 
interested  public  s  uho  wish  to  address 
the  t;oun(.ii 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  .Stevens.  Bureau  of  Land 
Management.  Arizona  State  Office,  222 
North  Central  Avenue,  Phoenix,  Arizona 
85004-2203,  (602)  417-9215. 

Elaine  Y.  Zielinski, 

Arizona  State  Director. 
"(PR  Doc.  02-32702  Filed  12-26-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  ot  Land  Management 

[AZ-91 0-O  777-26-241  A] 

State  of  Arizona  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management. 

Interior, 

ACTION:  Arizona  Resource  Advisory 

Council  Meeting  notice. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Arizona  Resource 
Advisory  Council  (RAC). 

The  business  meeting  will  be  held  on 
January  27,  2003,  at  the  Crowe  Plaza, 
2532  W.  Peoria  Avenue  in  Phoenix, 
Arizona.  It  will  begin  at  9:30  a.m.  and 
conclude  at  4  p.m.  The  agenda  items  to 
be  covered  include;  review  of  the 
October  3.  and  November  20,  2002 
meeting  minutes;  BLM  State  Director's 
Update  on  Statewide  Issues;  Briefing  on 
three-issues  (Burro-Herd  Management 
Area,  Palamarita  Burro  Gather,  and 
Range  Allotment  Monitoring)  requested 
by  the  Mohave  Livestock  Association; 
Update  on  Land  Use  Planning  Efforts. 
Update  on  the  Southwest  Strategy.  R.^C 
Questions  on  Written  Reports  from  BLM 
Field  Office  Managers;  Update  Proposed 
Field  Office  Rangeland  Resource  Teams 
Reports  by  the  Standards  and 
Guidelines.  Recreation,  Public 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MTM  90527/lDI  33690] 

Public  Land  Order  No.  7549: 
Withdrawal  of  National  Forest  System 
Land  to  Preserve  Lemhi  Pass  National 
Historic  Landmark:  Montana  and  Idaho 

AGENCY:  Bureau  of  Lemd  Management, 

Interior. 

ACTION:  Public  land  order. 

summary:  This  order  withdraws 
1,328.84  acres  of  National  Forest  System 
land  from  mining  for  a  period  of  20 
years  to  preserve  the  unique  resources 
of  Lemhi  Pass  National  Historic 
Landmark.  The  land  has  been  and  will 
remain  open  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land  and  to 
mineral  leasing.  An  additional  176.45 
acres  would  become  subject  to  the  terms 
and  conditions  of  this  withdrawal  upon 
acquisition  of  the  mineral  estate  by  the 
United  States 

EFFECTIVE  DATE:  !)»'(  ember  27.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katie  Bump.  Project  C^oordinator, 
Bea\  erhead-Deerlodge  National  Forest, 
420  Barrett  Street,  Dillon,  Montana 
59725-3572,  406-fi8.1-3955. 

Order 

Bv  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  or  entry  under  the  United 
States  mining  laws  (30  U.S,C.  Ch.  2 
(1994)),  to  preserve  the  unique  resources 
of  Lemhi  Pass  National  Historic 
Landmark: 


(a)  Beaverhead-Deerlodge  Sationai  Forest 

Principal  Mtririian    MonlanK 

T.  10  s..  K  i.:,  \\.. 

Sec.  9,  lots  1  to  4,  inclusive,  and  E'/^E'/^; 

The  area  described  contains  285.71  acres  in 
Beaverhead  County. 

(b)  Salmon-Challis  National  Forest 

Boise  Meridirin   iri<iho, 

T.  19N.,k.  z5  c. 

Sec.  10,  S'/^SE'/.; 

Sec.  11.  lot  4,  SVaSWV,,  and  SWV4SEV4: 

Sec.  14,  lots  1  to  5,  inclusive,  lots  7  and 
8.  NWV4,  and  WVzE*-^; 

Sec.  15,  NEV4  and  NV^SE'/., 

The  area  described  contains  1.043.13  acres 
in  Lemhi  County. 

The  areas  described  in  (a)  and  (b)  above 
aggregate  1,328.84  acres. 

2.  The  following  described  land, 
which  is  located  within  the  boundary  of 
the  Lemhi  Pass  National  Historic 
Landmark,  would  become  subject  to  (he 
terms  and  conditions  of  this  withdrawal 
upon  acquisition  of  the  mineral  estate 
by  the  United  States: 
Beaverhead-Deerlodge  National  Forest 
I'riiK  ipai  Meridian.  Montana, 

I.  10S.,R.  15  W., 

Sec.  16,  lots  1  and  2,  and  E'/zNE'/*. 

The  area  described  contains  176.45  acres  in 
Beaverhead  County. 

3.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  lands  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

4.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U!S.C.  1714(f)  (1994).  the 
Secretan.'  determines  that  the 
withdrawal  shall  be  extended. 

Dated   De(  ember  10.  2002, 
RebcKii  W    WiiiMin, 
Assistant  Secretary— Land  and  Minerals 
Management. 

(PR  Doc.  02-32800  Filed  12-26-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
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Survey  Plat  Filings:  Wyoming 

AGENCY   Bureau  of  Land  Management, 
Interior. 
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AC  tion:  Notice  of  filing  of  plats  of 
survey,  Wyoming. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  has  filed  the  plats  of 
survey  of  the  lands  described  below  in 
the  BLM  Wyoming  State  Office. 
Cheyenne.  Wyoming,  on  November  14. 
2002 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management.  5353 
Yellowstone  Road,  PO  Box  1828, 
Chevenne.  WvnminR  82003 

SUPPLEMENTARY  INFORMATION:    These 
surveys  were  executed  at  the  request  of 
the  Bureau  of  Land  Management,  and 
are  necessary  for  the  management  of 
resources.  The  lands  surveyed  are: 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary,  and  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  certain  sections,  Township  27  North. 
Range  85  West,  Sixth  Principal 
Meridian.  Wyoming,  was  accepted 
November  14,  2002. 

The  plat  representing  the  dependent 
resurvey  of  portion  of  the  Seventh 
Standard  Parallel  North,  through  Ranges 
84  and  85  West,  a  portion  of  the  east 
boundary,  and  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  certain  sections.  Township  28  North, 
Range  85  West.  Sixth  Principal 
Meridian,  Wyoming,  was  accepted 
November  14,  2002. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  12,  Township  29  North, 
Range  86  West,  Sixth  Principal 
Meridian,  Wyoming,  was  accepted 
November  14,  2002. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary,  and  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  25.  Township  30  North, 
Range  86  West,  Sixth  Principal 
Meridian,  Wyoming,  was  accepted 
November  14,  2002. 

Copies  of  the  preceding  described 
plats  are  available  to  the  public. 

Dated:  December  20,  2002. 
jiihn  (',  Lee, 

Ltiif/  Cadastral  Surveyor,  Division  of  Support 

Services. 

IFR  Doc.  02-32682  Filed  12-26-02:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collectton 
Activities:  Proposed  Collection, 
Comment  Request 

agency:  Minerals  Management  Service 

(MMSI.  Interior. 

action:  Notice  of  extension  of  a 

currently  approved  information 

collection  (OMB  Control  Number  1010- 

0126). 

summary:  To  comply  with  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  we  are  inviting  comments  on  a 
collection  of  information  we  will  submit 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval.  The 
information  collection  request  (ICR)  is 
titled  'Royalty-in-Kind  (RIK)  Pilot 
Program — Directed  Communications  by 
Operators  of  Federal  Oil  and  Gas 
Leases." 

DATES:  Submit  written  comments  on  or 
littiir.'  ppbruary  25,  2003. 

ADDRESSES:  Submit  written  comments 
to  Sharron  L.  Gebhardt,  Regulatory 
Specialist.  Minerals  Management 
Service,  Minerals  Revenue  Management, 
P.O.  Box  25165,  MS320B2,  Denver. 
Colorado  80225.  If  you  use  an  overnight 
courier  service,  our  courier  address  is 
Building  85,  Room  A-614,  Denver 
Federal  Center,  Denver.  Colorado  80225. 
You  may  also  e-mail  your  comments  to 
us  at  mrm.comment^mms.gov.  Include 
the  title  of  the  information  collection 
and  the  OMB  control  number  in  the 
"Attention"  line  of  your  comment.  Also 
include  your  name  and  return  address. 
Submit  electronic  comments  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
If  you  do  not  receive  a  confirmation  we 
have  received  your  e-mail,  contact  Ms. 
Gebhardt  at  (303)  231-3211. 

FOR  FURTHER  INFORMATION  CONTACT: 

Slj.illnii  1.    l,.-l)tldH!l,  tfl.-phnllf  i303) 

231-3211,  FAX  (303)  231-3385.  or  e- 
mrii!  ^hnrrnn  ii'^hbtinit'" mnT:  501'. 
SUPPLEMENTARY  INFORMATION:  Title: 
"Royalty-in-Kind  (RIK)  Pilot  Program- 
Directed  Communications  by  Operators 
of  Federal  Oil  and  Gas  Leases." 

OMB  Control  Number:  1010-0126. 

Abstract:  The  Department  of  the 
Interior  (DOI)  is  responsible  for  matters 
relevant  to  mineral  resource 
development  on  Federal  and  Iiuiian 
Lands  and  the  Outer  Continental  Shelf 
(OCS).  The  Secretary  of  the  Interior 
(Secretary)  under  the  Mineral  Leasing 
Act  (30  U.S.C.  192)  and  the  OCS  Unds 
Act  (43  U.S.C.  1353)  is  responsible  for 
managing  the  production  of  minerals 


from  Federal  and  Indian  lands  and  the 
OCS;  collecting  royalties  from  lessees 
who  produce  minerals;  and  distributing 
the  funds  collected  in  accordance  with 
applicable  laws.  MMS  performs  the 
royalty  management  functions  for  the 
Secretary. 

Most  royalties  are  now  paui  in  value. 
For  example,  when  a  company  or 
individual  enters  info  a  contract  to 
develop,  produce,  and  dispose  of 
minerals  from  Federal  lands,  that 
company  or  individual  agrees  to  pay  the 
United  States  a  share  (royalty)  of  the  full 
value  received  for  the  minerals  taken 
from  leased  lands.  MMS  has  undertaken 
several  pilot  programs  to  study  the 
feasibility  of  taking  the  Government's 
royalty  in  the  form  of  production,  that 
is,' as  RIK. 

Collection  of  RIK  requires 
communication  between  MMS  and  the 
operators  of  a  lease  to  assure  accurate 
and  timely  delivery  of  MMS's  royalty 
share  of  production  volumes. 

MMS,  as  responsible  steward  of  oil 
and  gas  royalties,  must  direct  operators 
of  affected  MMS  leases  to  carry  out 
three  types  of  communication  to  take 
MMS's  RIK  crude  oil  or  natural  gas.  The 
types  of  information  that  operators  must 
provide  are  as  follows: 

(1)  About  8-10  days  before  end  of  the 
month,  report  initial  information  about 
the  projected  volumes  and  qualities  of 
RIK  production  the  operator  expects  to 
make  available  in  the  next  month,  and 
corrections  to  those  projected  volumes 
and  qualities  for  the  month,  submitted 
at  varying  frequencies  during  the 
month; 

(2)  When  needed,  report  billing 
information  about  transportation/billing 
arrangements  for  thi^  RIK  to  the  delivery 
point,  and 

(3)  Report  month  i-iiii  ^unimarv 
information  (lease  imbdlance  .statement) 
about  total  RIK  volumes  and  qualities 
needed  to  carry  over  to  the  next  month 
to  resolve  aggregated  imbalances  tfiat 
have  incurred  in  prior  months  of  RIK 
deliveries. 

Experience  with  ihi-  W  \iiininj^  ami 
Texas  8(g)  Pilots  demonstrate  dire(  ted 
communication  requirements  differe<i 
according  to  the  needs  of  each  pilot 
situation.  For  example,  in  the  Wvnmins 
Pilot,  RIK  was  delivered  to  the 
purchasers  at  the  lease.  Therefore,  the 
direction  to  make  transportation 
arrangements  was  included  in  "Dear 
Operator  "  letters  issued  to  those 
operators.  For  these  reasons,  we  are  not 
requesting  OMB  approval  of  specific 
"Dear  Operator"  letters  to  operators  but. 
instead,  retjuestiui;  t  )MH  approval  to 
continue  < ullet  ting  the  three  kinds  of 
reporting  requirements  concerning 
communications  between  operators  and 


Federal  Register 'Vol.  67,  No.  249    Fridav.  DecemDer  2'    2002 'Notice? 


■9143 


MMS  By  obtaining  continued  approval 
for  these  three  kinds  of  reporting 
requirements.  MMS  will  be  able  to 
select  the  types  of  directed 
communications  needed  for  each 
situation  and  include  only  those  types 
in  a  'Dear  Operator"  letter  appropriate 
to  the  operation. 

The  types  of  communication  and  the 
supporting  data  MMS  will  require 
operators  to  use  in  setting  up  the 
monthly  delivery  of  RIK  to  the 
purchaser  are  standard  business 
prac:tices  in  the  oil  and  gas  industry. 
The  information  in  the  directed 
( (immunication  is  essential  to  the 
delivery  and  acceptance  of  verifiable 
quantities  and  qualities  of  oil  and  gas 
and  IS  exchanged  as  a  normal  pari  of  the 
!  onduct  of  those  business  activities, 
even  when  the  operators  are  not 
<iire(  ted  to  do  so 

In  additirm.  due  to  their  similarity,  we 
are  merging  this  ICR  with  OMB  Control 
Number  1010-0130,  Directed 
Communications  between  Operators  of 
Federal  RIK  Leases  and  Deliverers  of 
Equivalent  Oil  Production  to  the 
Strategic  Petroleum  Reserve  (SPR). 

On  Februar\'  11.  1999.  DO! 
announced  that  it  would  assist  in  an 
initiative  to  refill  the  SPR  This 
initiative  involved  collecting  RIK  oil 
production  from  Federal  lessees  in  the 
Gulf  of  Mexico  and  transferring  it  to  the 


RIK  pilot  programs 


Wyoming  Oil 

Natural  Gas  (Texas  8G  and  GOM) 

COM  Oil    

SPR  Fill  Initiative 

Total  


Department  of  Energy  (DOEj  DOh 
issued  contracts  to  companies  to  take 
Federal  RIK  crude  oil  delivered  by 
MMS's  operators  and,  in  exchange,  to 
deliver  to  DOE's  SPR  an  equivalent 
volume  and  qualilv  of  crude  oil  DOE 
was  projected  to  use  28  million  barrels 
of  RIK  oil  to  refill  the  SPR. 

On  November  6.  2001,  President  Bush 
announced  an  initiative  to  refill  the 
SPR.  MMS.  in  coordination  with  DOE, 
entered  into  a  joint.  3-year  initiative  to 
fill  the  remaining  capacity  of  the  SPR. 
Operators  of  Federal  leases  in  the  Gulf 
of  Mexico  will  deliver  MMS's  royalty  oil 
to  MMS's  exchange  partner  at  or  near 
the  lease.  MMS's  exchange  partner  will 
then  deliver  similar  quantities  of  crude 
oil  to  MMS  or  its  designated  agent  at 
Gulf  Coast  market  centers.  MMS's 
designated  agent  will  be  either  DOE  or 
its  exchange  contractor.  DOE  will  then 
contract  for  the  exchange  or  direct 
movement  of  exchange  oil  to  the  SPR. 

MMS,  as  responsible  steward  of  oil 
royalties,  must  direct  operators  of 
affected  MMS  leases  to  carry  out  three 
types  of  communication  with  MMS.  The 
types  of  information  operators  must 
provide  are  as  stated  previously. 

These  types  of  information  are 
necessary  so  that  DOE's  exchange 
contractors  can  arrange  to  timely  accept 
accurate  amounts  and  qualities  of 
royalty  oil  that  will  be  delivered  by 


MMS's  exchange  partner  and  for  MMS 
to  verif\'  timely  fulfillment  of  operators' 
and  lessees'  royalty  obligations  to  the 
Federal  Government. 

MMS  received  OMB  approval  for  the 
three  types  of  communications  between 
MMS  operators  and  MMS  rather  than 
approval  of  a  single  "Dear  Operator" 
letter  directing  these  communications. 
By  obtaining  approval  for  these  kinds  of 
reporting  requirements,  MMS  is  able  to 
draft  situation-specific  "Dear  Operator" 
letters — that  is,  letters  addressing  only 
the  types  of  directed  communications 
and  other  issues  relevant  to  the  specific 
situation. 

No  proprietary  information  will  be 
submitted  to  MMS  under  this  collection. 
No  items  of  a  sensitive  nature  are 
collected.  The  requirement  to  respond  is 
mandatory. 

Frequency  of  Response:  Intra-raonthly 
(variable). 

Estimated  Number  and  Description  of 
Respondents:  145  lessees  or  operators  of 
Federal  oil  and  gas  leases  participating 
in  RIK. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour" Burden:  4.050 
hours. 

The  following  chart  shows  the 
breakdown  of  the  estimated  burden  - 
hours: 


Reporting  requirement 


Intra-monthly  (variat)te) 
Intra-monthly  (variable) 
Intra-monthly  (variable) 
Intra-monthly  (variable) 


Burden  hours 
per  response 


Annual  num- 
ber of  re- 
sponses 


100 

3,600 

50 

300 
4,050 


Annual  tKjrden 
hours 


100 

3.600 

50 

300 

4,050 


Estimated  Annual  Reporting  and 
Record  keeping  ' 'Non -Hour  Cost 
Burden:  We  have  identified  no  cost 
burdens  for  this  collection. 

Commenfs.  The  PRA  (44  U.S.C.  3501, 
et  seq.)  provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  \ali(i  OMB  c  ontrol  number 
Before  submitting  an  1C:R  to  OMB.  PRA 
Section  3506(c)(2)(A)  requires  each 
agency  "*  *  *  to  provide  notice  *  *  * 
and  otherwise  consult  with  members  of 
the  public  and  affected  agencies 
concerning  each  proposed  collection  of 
information  *  *  *.  Agencies  must 
specifically  solicit  comments  to:  (a) 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  agency  to  perform  its  duties, 
including  whether  the  information  is 


useful;  (b)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
enhance  the  quality,  usefulness,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
on  the  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  PRA  also  requires  agencies  to 
estimate  the  total  annual  reporting 
"non-hour  cost"  burden  to  respondents 
or  recordkeepers  resulting  from  the 
collection  of  information.  We  have  not 
identified  non-hour  cost  burdens  for 
this  information  collection.  If  you  have 
costs  to  generate,  maintain,  and  disclose 
this  information,  you  should  comment 
and  provide  your  total  capital  and 
startup  cost  components  or  annual 
operation,  maintenance,  and  purchase 
of  service  components.  You  should 


describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information;  monitoring, 
sampling,  testing  equipment;  and  record 
storage  facilities.  Generally,  your 
estimates  should  not  include  equipment 
or  services  purchased:  (i)  Before  October 
1,  1995;  (ii)  to  comply  with 
requirements  not  associated  with  the 
information  collection;  (iii)  for  reasons 
other  than  to  provide  information  or 
keep  records  for  the  Government;  or  (iv) 
as  part  of  customary  and  usual  business 
or  private  practices. 
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We  will  sununahze  written  responses 
to  this  notice  and  address  them  in  our 
ICR  submission  for  OMB  approval, 
including  appropriate  adjustments  to 
the  estimated  burden.  We  will  provide 
a  copy  of  the  ICR  to  you  without  charge 
upon  request  and  the  ICR  will  also  be 
posted  on  our  Web  site  at  http:// 
www.mrm .  turns. gov/La  wsRD/ 
I  HNotices/FRInfColl.htm. 

Public  Comment  Policy:  We  will  post 
all  comments  in  response  to  this  notice 
on  our  Web  site  at  http:// 
www.mrm.mms.gov/Laws_R_D/ 
FRNotices/FRInfColl.htm.  We  will  also 
make  copies  of  the  comments  available 
for  public  review,  including  names  and 
addresses  of  respondents,  during  regular 
business  hours  at  our  offices  in 
Lakewood,  Colorado.  Individual 
respondents  may  request  we  withhold 
their  home  address  from  the  public 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  request  that  we  withhold 
your  name  and/or  address,  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  |o  Anft  Lauterbach, 
(202) 208-7744. 

Dated:  Det^ember  20,  2002. 
Cathy  ).  Hamilton. 

Acting  A.ssociate  Director  for  Minerals 
Revenue  Management. 
'  K  Hoc  02-:i2B23  Filed  12-2&-02;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Agency  Information  Collection; 
Proposed  Revisions  to  a  Currently 
Approved  Information  Collection 
Comment  Request 


AGENCY 


111  of  Reclamation, 


ACTION     .   ■    I  •  of  renewal  of  a  currently 
approved  collection  (OMB  No.  1006- 
0005). 

SUMMARY:  In  accordance  with  the 
I  iji.  1  work  Reduction  Act  of  1995  (44 


U.S.C.  3501  et  seq.).  the  Bureau  of 
Reclamation  (we,  our,  or  us)  intends  to 
submit  a  request  for  renewal  (with 
revisions)  of  an  existing  approved 
information  collection  to  the  Office  of 
Management  and  Budget  (OMB): 
Individual  Landholder's  and  Farm 
Operator's  Certification  and  Reporting 
Forms  for  Acreage  Limitation,  43  CFR 
part  426  and  43  CFR  part  428,  OMB 
Control  Number:  1006-0005.  This 
information  collection  is  required  under 
the  Reclamation  Reform  Act  of  1982 
(RRA),  Acreage  Limitation  Rules  and 
Regulations.  43  CFR  part  426,  and 
Information  Requirements  for  Certain 
Farm  Operations  In  Excess  of  960  Acres 
and  the  Eligibility  of  Certain  Formerly 
Excess  Land,  43  CFR  part  428.  We 
request  your  comments  on  the  revised 
RRJ\  forms  and  specific  aspects  of  the 
information  collection. 
DATES:  Your  written  comments  must  be 
I.      : . .   I  on  or  before  February  25,  2003. 
ADDRESSES:  You  may  send  written 
comments  to  the  Bureau  of  Reclamation. 
Attention:  D-5200,  PO  Box  25007. 
Denver,  CO  80225-0007.  You  may 
request  copies  of  the  proposed  revised 
forms  by  writing  to  the  above  address  or 
by  contacting  Stephanie  McPhee  at 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  McPhee  at:  (303)  445-2897. 
SUPPLEMENTARY  INFORMATION:  Changes 
til  the  RRA  forms  and  thi'  instructions 
to  those  forms. 

We  made  a  few  editorial  changes  to 
the  currently  approved  RRA  forms  and 
the  instructions  to  those  forms  that  are 
designed  to  assist  the  respondents  by 
increasing  their  understanding  of  the 
forms,  clarifying  the  instructions  for  use 
when  completing  the  forms,  and 
clarifying  the  information  that  is 
required  to  be  submitted  lo  the  districts 
with  the  forms.  The  proposed  revisions 
to  the  RRA  forms  will  be  included 
starting  in  the  2004  water  year. 

In  response  to  landholding  situations 
that  have  arisen  in  certain  districts  that 
are  subject  to  the  acreage  limitation 
provisions  where  a  public  entity  owns 
or  leases  land  through  a  legal  entity,  a 
new  "Attachment  Sheet  for  Form  7- 
21PE"  (Form  7-21PE-IND)  has  been 
developed  for  approval  as  part  of  this 
information  collection.  In  lieu  of 
modifying  the  "Declaration  of  Public 
Entities  Landholdings"  (Form  7-21PE) 
to  address  the  rare  instances  where  a 
public  entity  indirectly  owns  or  leases 
land,  the  one-page  Form  7-21PE-IND 
will  be  completed  in  conjunction  with 
the  Form  7-2 IPE.  There  is  no  increase 


in  burden  hours  resulting  from  the 
addition  of  this  form  because  (1)  the 
occurrence  of  public  entities  that 
indirectly  hold  land  is  isolated  at  best, 
and  (2)  this  information  is  currently 
required  from  the  applicable  public 
entities  on  a  separate  sheet  of  paper. 
Therefore,  the  burden  hours  applicable 
to  Form  7-21PE-IND  are  included  in 
those  listed  below  for  Form  7-2  iPE.  The 
development  of  Form  7-21PE-IND 
provides  a  consistent  format  in  which  to 
gather  information  that  is  currently 
required. 

Title:  Individual  Landholder's  and 
Farm  Operator's  Certification  and 
Reportine  Forms  for  Acreage  Limitation, 
43  CFR  [.Hi  4  Jt.  and  43  CFR  part  428. 

Abstract:  Vhis  information  collection 
requires  certain  landholders  (direct  or 
indirect  landowners  or  lessees)  and  farm 
operators  to  complete  forms 
demonstrating  their  compliance  with 
the  acreage  limitation  provisions  of 
Federal  reclamation  law.  These  forms 
are  submitted  to  districts  who  use  the 
information  to  establish  each 
landholder's  status  with  respect  to 
landownership  limitations,  full-cost 
pricing  thresholds,  lease  requirements, 
and  other  provisions  of  Federal 
reclamation  law.  In  addition,  forms  are 
submitted  by  certain  farm  operators  to 
provide  information  concerning  the 
services  they  provide  and  the  nature  of 
their  farm  operating  arrangements.  All 
landholders  whose  entire  westwide 
landholdings  total  40  acres  or  less  are 
exempt  from  the  requirement  to  submit 
RRA  forms.  Landholders  who  are 
■qualified  recipients  "  have  RRA  forms 
submittal  thresholds  of  80  acres  or  240 
acres  depending  on  the  district's  RRA 
forms  submittal  threshold  category 
where  the  land  is  held.  Only  farm 
operators  who  provide  multiple  services 
to  more  than  960  acres  held  in  trusts  or 
by  legal  entities  are  required  to  submit 
forms. 

Frequency:  Annually. 

Respondents:  Landholders  and  farm 
operators  of  certain  lands  in  our 
projects,  whose  landholdings  exceed 
specified  RRA  forms  submittal 
thresholds. 

Estimated  Total  Number  of 
Respondents:  19,202. 

Estimated  Number  of  Responses  per 
Respondent:  1.02. 

Estimated  Total  Number  of  Annual 
Responses:  19,586. 

Estimated  Total  Annual  Burden  on 
Respondents:  14,829  hours. 

Estimate  of  Burden  for  Each  Form: 
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Form 

Form 

Form 

Form 

Form 

Form 

Form 

Form 

Form 

Form  7 

Form  7 

Form  7 

Form  7 

Form  7 


Form  No 


■2180  

2180EZ  

2181    

-2184   

■2190   

-2190EZ  

-2191    

-2194   

-21PE 

-21TRUST    .. 
-21VERIFY   . 

-21FC    

-21XS 
-21FARf^OP 


Burden 
estimate  per 

form 
(in  minutes) 


Numt>er  of 
respondents 


Annual 
numtjer  of 
responses 


Annual 

burden  on 

respondents 

(in  r>ours) 


60 
45 
78 
45 
60 
45 
78 
45 
66 
60 
12 
30 
-30 
78 


5.358 
537 

1.758 
40 

1.910 

113 

891 

4 

205 

1.331 

6,452 
243 
164 
196 


5.465 
548 

1,793 
41 

1,948 

115 

909 

4 

209 

1,358 

6.581 
248 
167 
200 


5.465 

411 

2,331 

31 

1.948 

86 

1.182 

3 

230 

1,358 

1,316 

124 

84 

260 


Comments 

Comments  are  in\  ited  on 

(a)  Whether  the  proposed  collection  of 
information  is  necessar\  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have 
practical  use; 

(b)  The  accuracy  of  our  burden 
estimate  for  the  proposed  collection  of 
information; 

(c)  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

We  will  summarize  all  comments 
received  regarding  this  notice  We  will 
publish  that  summarv  in  the  Federal 
Register  when  the  information 
collection  request  is  submitted  to  OMB 
for  review  and  approval 

Department  of  the  Interior  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from 
public:  disclosure,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
also  mav  be  circumstances  in  which  we 
would  withhold  a  respondent's  identity 
from  public  disclosure,  as  allowable  bv 
law.  If  you  w  ish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 


Dated:  December  10,  2002 
Elizabeth  Cordova-Harrison. 

Deputy  Director.  Office  of  Policy. 

fFR  Dor  02-:i28ft8  Filed  12-26-02:  8:45  am) 

BILLING  CODE  4310-MKt-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Agency  Information  Collection 
Activities:  Proposed  Revisions  to  a 
Currently  Approved  Information 
Collection:  Comment  Request 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  renewal  of  a  currently 

approved  collection  (OMB  No.  1006- 

0023). 

SUMMARY:  In  accordance  with  the 
Papenvork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  the  Bureau  of 
Reclamation  (we,  our,  or  us)  intends  to 
submit  a  request  for  renewal  (with 
revisions)  of  an  existing  approved 
information  collection  to  the  Office  of 
Management  and  Budget  (OMB): 
Limited  Recipient  Identification  Sheet, 
Trust  Information  Sheet  for  Acreage 
Limitation,  43  CFR  part  426,  OMB 
Control  Number,  100^^-0023  This 
information  collection  is  required  by 
provisions  under  the  Reclamation 
Reform  Act  of  1982  (RRA)  and  Acreage 
Limitation  Rules  and  Regulations,  43 
CFR  part  426  We  request  your 
comments  on  the  proposed  RRA  forms 
and  specific  aspects  of  the  information 
collection, 

DATES:  Your  written  comments  must  be 
received  on  or  before  February  25,  2003, 
ADDRESSES:  You  may  send  written 
comments  to  the  Bureau  of  Reclamation, 
Attention:  D-5200,  PO  Box  25007, 
Denver,  CO  80225-0007.  You  may 
request  copies  of  the  propo.sed  forms  by 
writing  to  the  above  address  or  by 


contacting  Stephanie  McPhee  at:  (303) 

445-2897. 

FOR  FURTHER  INFORMATION  CONTACT: 

St.'fi.han.'M,  P.^-    •-■    '303)445-2897. 
SUPPLEMENTARY  INFORMATION: 

Tilie:  Limiteo  Recipient  Identification 
Sheet.  Trust  Information  Sheet  for 
Acreage  Limitation,  43  CFR  part  426. 

Abstract:  Identification  of  limited 
recipients — Some  entities  that  receive 
Reclamation  irrigation  water  may 
believe  themselves  to  be  under  the  RRA 
forms  submittal  threshold  and 
consequently,  may  not  submit  the 
appropriate  RRA  forra(s).  However, 
some  of  these  entities  may  in  fact  have 
a  different  RRA  forms  submittal 
threshold  than  what  they  believe  it  to  be 
due  to  the  number  of  natural  persons 
benefiting  from  each  entity  and  the 
location  of  the  land  held  by  each  entity. 
In  addition,  some  entities  that  are 
exempt  from  the  requirement  to  submit 
RRA  forms  due  to  the  size  of  their 
landholdings  (directly  and  indirectly 
owned  and  leased  land)  may  in  fact  be 
receiving  Reclamation  irrigation  water 
for  which  the  full-cost  rate  must  be  paid 
because  the  start  of  Reclamation 
irrigation  water  deliveries  occurred  after 
October  1,  1981  (43  CFR  426.6{b)(2)l. 
The  information  obtained  through 
completion  of  the  Limited  Recipient 
Identification  Sheet  allows  us  to 
establish  entities'  compliance  with 
Federal  reclamation  law.  The  Limited 
Recipient  Identification  Sheet  is 
disbursed  at  our  discretion.  The 
proposed  revisions  to  the  Limited 
Recipient  Identification  Sheet  will  be 
included  starting  in  the  2004  water  year. 
and  are  designed  to  facilitate  ease  of 
completion. 

Trust  review— We  are  required  to 
review  and  approve  all  trusts  (43  CFR 
part  426.7(b)(2)l  in  order  to  ensure  trusts 
meet  the  regulatory  criteria  specified  in 
43  CFR  part  426.7.  Land  held  in  trust 
generally  will  be  attributed  to  the 
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beneficiaries  of  the  trust  rather  than  the 
trustee  if  the  criteria  are  met.  When  we 
become  aware  of  trusts  with  a  relatively 
small  landholding  (40  acres  or  less),  we 
may  extend  to  those  trusts  the  option  to 
complete  and  submit  for  our  review  the 
Trust  Information  Sheet  instead  of 
actual  trust  documents.  If  we  find 
nothing  on  the  completed  Trust 
Information  Sheet  that  would  warrant 
the  further  investigation  of  a  particular 
trust,  that  trustee  wiifnot  be  burdened 
with  submitting  trust  documents  to  us 


for  in-depth  review.  The  Trust 
Information  Sheet  is  disbursed  at  our 
discretion.  The  proposed  revisions  to 
the  Trust  Information  Sheet  will  be 
included  starting  in  the  2004  water  year, 
and  are  designed  to  facilitate  ease  of 
completion. 

Frequency:  Generally,  these  forms 
will  be  submitted  once  per  identified 
entity  or  trust.  Each  year,  we  expect  new 
responses  in  accordance  with  the 
following  numbers. 


Respondents:  Entity  landholders  and 
trusts  identified  by  Reclamation  that  are 
subject  to  the  acreage  limitation 
provisions  of  Federal  reclamation  law. 

Estimated  Total  Number  of 
Respondents:  1,105. 

Estimated  Number  of  Responses  per 
Respondent:  1.0. 

Estimated  Total  Number  of  Annual 
Responses:  1,105. 

Estimated  Total  Annual  Burden  on 
Respondents:  92  hours. 

Estimate  of  Burden  for  Each  Form: 


Form  No 

Burden 
estimate  per 

form 
(in  minutes) 

Numt)er  of 
respondents 

Annual 
number  of 
responses 

Annual 

burden  on 

respondents 

(in  hours) 

Limited  Recipient  Identification  Sheet  

5 
5 

635 
470 

635 
470 

•    53 

Trust  Information                                   

39 

Comments. 

Comments  are  invited  on: 

(a)  Whether  the  propo.sed  new 
collection  of  information  is  necessary 
for  the  proper  performance  of  our 
functions,  including  whether  the 
information  will  have  practical  use; 

(b)  The  accuracy  of  our  burden 
estimate  for  the  proposed  new 
collection  of  information; 

(c)  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected:  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

We  will  summarize  all  comments 
received  regarding  this  notice.  We  will 
publish  that  summary  in  the  Federal 
Register  when  the  information 
collection  request  is  submitted  to  OMB 
for  review  and  approval. 

Department  of  the  Interior  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from 
public  disclosure,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
also  may  be  circumstances  in  which  we 
would  withhold  a  respondents  identity 
from  public  disclosure,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 


Dated:  December  10,  2002. 
Elizabeth  Cordova-Harrison, 

Df:puty  Dimctor,  Ufficf  of  Policy. 

|FR  Doc.  02-32Bfi7  Filed  12-26-02;  8:45  ami 

BILLING  CODE  4310-MN-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Information  Collection  Activities; 
Request  for  Comments 

AGtNCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  and  request  for 

(■(immcnts. 


summary;  The  Bureau  of  Reclamation 
(Reclamation),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  other 
Federal  agencies.  State,  local,  or  tribal 
governments  which  manage  recreation 
sites  at  Reclamation  projects; 
concessionaires,  subconcessionaires, 
and  not-for-profit  organizations  who 
operate  concessions  on  Reclamation 
lands;  and  the  public,  to  comment  on 
continuing  information  collection  as 
required  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  Currently,  comments  are 
being  solicited  about  information 
Reclamation  obtains  to  assess  the 
relevance  of  recreation  and  concession 
ac  tivities  at  Reclamation  projects. 
DATES:  Written  comments  must  be 
received  by  the  office  listed  in  the 
addresses  section  on  or  before  February 
25.  2003. 

ADDRESSES:  Direct  comments  on  the 
collection  of  recreation  and  concession 
information  to:  Bureau  of  Reclamation, 
Land.  Recreation,  and  Cultural 
Resources  Office.  D-5300.  Attention: 


Mr.  Vernon  Lovejoy.  PO  Box  25007. 
Denver,  Colorado  80225-n(){)- 
FOR  FURTHER  INFORMATION  CONTACT;  For 
additional  information  or  a  copy  of  the 
proposed  Recreation  Data  Use  Report 
forms,  contact  Mr.  Lovejoy  at  the 
address  provided  above  or  by  telephone 
nt  (^n'^1  44'i-2'n:^ 

SUPPLEMENTARY  INFORMATION: 

Reclamation  collects  Reclamation-wide 
recreation  and  concession  information 
in  support  of  existing  public  laws 
including  the  Federal  Water  Project 
Recreation  Act  (Pub.  L.  89-72)  and  the 
Land  and  Water  Conservation  Fund  Act 
(Pub.  L.  88-578)  and  to  fulfill  reports  to 
the  President  and  the  Congress.  This 
collection  of  information  allows 
Reclamation  to  meet  the  requirements  of 
the  Government  Performance  and 
Results  Act  (GPRA),  financial  reporting 
requirements,  and  pursue  Reclamation's 
mission  to  manage,  develop,  and  protect 
water  and  related  resources  in  an 
environmentally  and  economically 
sound  manner  in  the  interest  of  the 
American  people.  Collection  of 
Reclamation-wide  recreation  and 
concessionaire  information  supports 
specific  information  required  by  the 
Land  and  Water  Conservation  Fund  Act 
and  the  Department  of  the  Interior's 
GPRA-based  strategic  plan. 

The  two-part  Recreation  Use  Data 
Report  is  an  extension  of  a  currently 
approved  information  collection  with 
changes.  Collected  information  will  be 
used  by  Reclamation  and  its  region  and 
area  offices  to  fulfill  annual  assessments 
and  reporting  requirements.  Collected 
'information  will  permit  relevant 
program  assessments  of  resources 
managed  by  Reclamation,  its  recreation 
managing  partners,  and/or 
concessionaires  for  the  purpose  of 
protecting  the  public  interest  and  the 
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resources  managed  by  Reclamation.  In 

addition,  the  collection  of  information 
will  fulfill  congressional  and  financial 
reporting  reqiurempnls 

Collection  of  Information 

Title:  Recreation  Use  Data  Report. 

Form  No.  7-2534— Part  1,  Managing 
Partners. 

Form  No.  7-2535-~I'drt  2, 
Concessionaires. 

OMB  No.:  OMB  No.  1006-0002. 

Tvpe  of  Review:  Recreation  Use  Data 
Report — extension  of  a  currently 
approved  information  collection  with 
change. 

Abstract:  Collect  Reclamation-wide 
recreation  and  concession  information 
in  support  of  existing  public  laws, 
reporting  requirements,  and 
Ke(  laniation's  mission.  The  information 
will  lurlher  Reclamation's  ability  to 
evaluate  program  and  management 
effectiveness  of  existing  recreation  and 
concessionaire  resources  and  facilities 
and  validate  effective  public  use  of 
managed  recreation  resources,  located 
on  Reclamation  project  lands  in  the  17 
Western  States.  Information  collection 
primarily  affects  other  Federal  agencies, 
.State,  local  or  tribal  governments  or 
agencies  who  manage  Reclamation's 
recreation  resources  and  facilities;  and 
for  commercial  concessions  and 
nonprofit  organizations  located  on 
reclamation  lands  with  associated 
recreation  services.  A  portion  of  the 
information  collected  may  include 
individual  or  group  users  of  these 
managed  recreation  resources  or 
concessionaires. 

Description  of  respondents:  The 
information  collection  primarily  affects 
other  Federal  agencies,  State,  local,  or 
tribal  governments,  or  agencies  who 
manage  Reclamation's  recreation 
resources  and  facilities;  and  commercial 
concessions,  subconcessionaires,  and 
nonprofit  organizations  located  on 
Reclamation  lands  with  associated 
recreation  services. 

Frequency:  Annually. 

Form  No.  7-2534.  Managing  Partners 

Estimated  completion  time:  2  hours. 
Annual  responses:  310. 
Annual  burden  hours:  620, 

Form  No.  7-2535.  Concessionaires 

Estimated  completion  time:  2  hours. 

Annual  responses:  225. 

Annual  burden  hours:  450. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  Reclamation. 
including  whether  the  information  shall 
have  practical  use;  (b)  the  accuracy  of 


Reclamation's  estimated  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  use,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  December  12.  2002. 
Elizabeth  Cordova-Harrison, 

Deputy  Director,  Office  of  Policy. 

(FR  Doc.  02-32fiH6  Filed  12-26-02;  8:45  ami 

BILLING  CODE  43C-MN   P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Agency  Information  Collection: 
Proposed  Revisions  to  a  Currently 
Approved  Information  Collection; 
Comment  Request 

AGENCY:  Bureau  of  Reclamation, 

interior. 

ACTION:  Notice  of  renewal  of  a  currently 

approved  collection  (OMB  No.  1006- 

0006).    

SUMMARY:  In  accordance  with  the 

Paperwork  Reduction  Act  of  1995  (44 
use.  3501  et  seq.),  the  Bureau  of 
Reclamation  (we,  our,  or  us)  intends  to 
submit  a  request  for  renewal  (with 
revisions)  of  an  existing  approved 
information  collection  to  the  Office  of 
Management  and  Budget  (OMB); 
Certification  Summary  Form,  Reporting 
Summarv  Form  for  Acreage  Limitation, 
43  CFR  part  426  and  43  CFR  part  428. 
OMB  Control  Number:  1006-0006.  This 
information  collection  is  required  under 
the  Reclamation  Reform  Act  of  1982 
(RRA).  Acreage  Limitation  Rules  and 
Regulations,  43  CFR  part  426.  and 


Information  Requirements  for  Certain 
Farm  Operations  In  Excess  of  960  Acres 
and  the  Eligibility  of  Certain  Formerly 
Excess  Land,  43  CFR  part  428.  We 
request  your  comments  on  the  revised 
RRj\  forms  and  specific  aspects  of  the 
information  collection, 

DATES;  Your  written  comments  must  be 
r,.  .   \  pfl  on  or  before  February  25,  2003. 

ADDRESSES:  You  may  send  written 
comments  to  the  Bureau  of  Reclamation, 
Attention:  D-5200,  PO  Box  25007. 
Denver.  CO  80225-0007.  You  may 
request  copies  of  the  proposed  revised 
forms  by  writing  to  the  above  address  or 
by  contacting  Stephanie  McPhee  at: 
(303)445-2897 

FOR  FURTHER  INFORMATION  CON^AC": 
Stephanie  McPhee  at:  (303)  445-2897. 

SUPPLEMEN'ARV  iNFORWi"^iO\ 

(  hatmes  tc  th»   RRA  f  >  rmv  and  the 
Instructions  to  Ihos*-  fiinis 

The  changes  made  to  the  current 
Form  7-21SUMM-C,  Form  7- 
21SUMM-R,  and  the  corresponding 
instructions  clarify  the  completion 
instructions  for  these  forms  (for 
example,  how  to  number  the  pages  of 
the  tabulation  sheets  being  submitted). 
Other  changes  to  the  forms  and  the 
corresponding  instructions  are  editorial 
in  nature  and  are  designed  to  assist  the 
respondents  by  increasing  their 
understanding  of  the  forms,  and 
clarifying  the  instructions  for  use  when 
completing  the  forms.  The  proposed 
revisions  to  the  RRA  forms  will  be 
effective  in  the  2004  water  year. 

Title:  Certification  Summary  Form, 
Reporting  Summarv  Form  for  Acreage 
Limitation,  43  CFRpart  426  and  43  CFR 
part  428. 

Abstract:  These  forms  are  to  be  used 
by  district  offices  to  summarize 
individual  landholder  (direct  or  indirect 
landowner  or  lessee)  and  farm  operator 
certification  and  reporting  forms  as 
required  by  the  RRA.  43  CFR  part  426, 
and  43  CFR  part  428.  This  information 
allows  us  to  establish  water  user 
compliance  with  Federal  reclamation 
law. 

Frequency:  Annually. 

Respondents:  Contracting  entities  that 
are  subject  to  the  acreage  limitation 
provisions  of  Federal  reclamation  law. 

Estimated  Total  Number  of 
Respondents:  276. 

Estimated  Number  of  Responses  per 
Respondent:  1.25. 

Estimated  Total  Number  of  Annual 
Responses:  345. 

Estimated  Total  Annual  Burden  on 
Respondents:  13,800  hours. 

Estimate  of  Burden  for  Each  Form: 


7*n4H 


(t'(if'r,il    Kf'Jistcr    \ 
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Form  No 

Burden  esti- 
mate per  form 
(in  hoars) 

Number  of  re- 
spondents 

Annual  num- 
ber of  re- 
sponses 

Annual  burden 
on  respond- 
ents (in  hours) 

7-21SUMM-C  and  associated  tabulation  sheets  

40 
40 

222 
54 

278 
67 

11,120 

7-21SUMM-R  and  associated  tabulation  sheets  

2.680 

(  iiuiini-iits 

Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have 
practical  use; 

(b)  The  accuracy  of  our  burden 
estimate  for  the  proposed  collection  of 
information; 

(c)  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

We  will  summarize  all  comments 
received  regarding  this  notice.  We  will 
publish  that  summary  in  the  Federal 
Kegister  when  the  information 
collection  request  is  submitted  (o  0MB 
for  review  and  approval. 

Department  of  the  Interior  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from 
public  disclosure,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
also  may  be  circumstances  in  which  we 
would  withhold  a  respondent's  identity 
from  public  disclosure,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  December  10,  2002. 
Elizabeth  Cordova-Harrison, 

Deputy  DiKctor,  Offim  of  Policy. 

jFR  Doc.  02-32687  Filed  12-26-02:  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 


[Investigation  No 
(Preliminary)] 


?01-TA-431 


Drams  and  Dram  Modules  From  Korea 

Di'ti'i  iiniiiitiim 

(Jn  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
(Commission)  determines,-'  pursuant  to 
section  703(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  167b(a))  (the  Act),  that  there 
is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Korea  of  dynamic  random  access 
memory  semiconductors  (DRAMs)  and 
DRAM  modules,  provided  for  in 
subheading  8473.30.10  and  8542.21.80 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
subsidized  by  the  Government  of  Korea. 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigation. 
The  (commission  will  issue  a  final  phase 
notice  of  scheduling,  which  will  be 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
Commission's  rules,  upon  notice  from 
the  Department  of  Commerce 
(Commerce)  of  an  affirmative 
preliminary  determination  in  the 
investigation  under  section  703(b)  of  the 
Act,  or,  if  the  preliminary  determination 
is  negative,  upon  notice  of  an 
affirmative  final  determination  in  that 
investigation  under  section  705(a)  of  the 
Act.  Parties  that  field  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigation  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigation.  Industrial  users, 
and.  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
countervailing  duty  investigation.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 


'  The  rficoni  is  defined  in  sec.  207.2(0  of  tfie 
Commissiun's  Rules  of  Practice  and  Procedure  (19 
CFRS207.2(f)|. 

-Commissioner  Marcia  E.  Miller  has  recused 
herself  from  this  investigation. 


of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Background 

(Jn  November  1.  2002.  a  petition  was 
filed  with  the  Commission  and 
Commerce  by  Micron  Technology.  Inc., 
Boise.  ID.  alleging  that  an  industr\'  in 
the  United  States  is  materially  injured 
or  threatened  with  material  injury  by 
reason  of  subsidized  imports  of  DRAMs 
and  DRAM  modules  from  Korea. 
Accordingly,  effective  November  1, 
2002,  the  Commission  instituted 
countervailing  dutv  investigation  No. 
701-ATA^31  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission.  Washington.  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  November  8.  2002 
(67  FR  68176).  The  conference  was  held 
in  Washington.  DC.  on  November  22. 
2002,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  December 
16,  2002.  The  views  of  the  Commission 
are  contained  in  USITIC  Publication 
3569  (December  2002).  entitled  DRAMs 
and  DRAM  Models  from  Korea: 
Investigation  No.  701-TA-431 
(Preliminary). 

Issued:  December  20.  2002. 

Bv  iinli'i  iif  till' rnniinission. 
Marilyn  K    MiIh.i! 
Sifcretan  to  llw  Commission. 
|FR  Do(  .  02-.<270H  Filed  12-2H-02:  8:4.t  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[Inv    No    337TA-483] 

Certain  Tool  Handles.  Tool  Holders. 
Tool  Sets,  and  Components  Therefor; 
Notice  of  Investigation 

agency:  U.S.  International  Trade 

(.uiiiinission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 


Federal  Register 'Vol.  67.  No    249/Fridav.  December 
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SUMMARY:  Notice  is  hereby  given  that  a 

I  oniplaint  was  filed  with  the  I'  .S 
International  Trade  Cummission  on 
November  26,  2002.  under  section  337 
of  the  Tariff  Act  of  1930.  as  amended. 
19  U.S.C.  1337.  on  behalf  of  Allen-Pal. 
LLC]  of  San  lose  and  Los  Gatos. 
California.  Letters  supplementing  the 
complaint  were  filed  on  December  16, 
17.  and  20.  2002   The  complaint  as 
supplemented  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States  and  the  sale  within  the 
United  Stales  after  importation  of 
(  ertain  tt)ol  handles,  tool  holders,  tool 
sets,  and  components  therefor,  by 
reason  of  infringement  of  claims  1,  2, 
11,  12.  23.  24.  and  28-30  of  U.S.  Patent 
No.  5,911.799  and  claims  1.  14.  18.  19. 
34,  37.  40.  and  41  of  U.S.  Patent  No. 
6,311,587  The  complaint  further  alleges 
that  an  industry  in  the  United  States 
exists  as  required  by  subsection  (a)(2)  of 
section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 

ADDRESSES:  The  complaint  and 
supplements,  except  for  any 
confidential  information  contained 
therein,  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street.  SW..  Room 
112,  Washington,  DC  20436,  telephone 
202-205-2000.  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000, 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  at  http:// 
tvwiv.usjtc.gov.  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

FOR  FURTHER  INFORMATION  CONTACT:  luan 
Cockburn,  Esq.,  Office  oi  Unfair  Import 
Investigations.  U.S.  International  Trade 
Commission,  telephone  202-205-2572. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commissions  Rules 
of  Practice  and  Procedure.  19  C.F.R.  §  210,10 
(2002). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 


International  Trade  Commission,  on 
December  19,  2002,  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  .'\ct  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsectitin  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation,  of  certain  tool  handles,  tool 
holders,  tool  sets,  or  components 
therefor  by  reason  of  infringement  of 
claims  1,  2,  11,  12.  23,  24,  28,  29,  or  30 
of  U.S.  Patent  No,  5.911.799  or  claims 

1,  14.  18,  19.  34.  37,  40,  or41  of  U.S. 
Patent  No.  6,311.587,  and  whether  an 
industry  in  the  United  States  exists  as 
required  by  subsection  (a)(2)  of  section 
337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Allen-Pal. 
LLC.  16780  Lark  Avenue,  Los  Gatos, 
California  95032. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337.  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Danaher  Corporation,  2099 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20006,  Danaher  Tool 
Corporation,  11011  McCormick  Road, 
Suite  150,  Hunt  Valley,  Maryland 
21031, 

(c)  Juan  Cockburn.  Esq,,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Suite  401,  Washington,  DC 
20436.  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  ],  Luckem  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commissions  rules  of  practice  and 
procedure.  19  CFR  210.13,  Pursuant  to 
19  CFR  201.16(d)  and  210, 13(a),  such 
responses  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
davs  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  the 
notice  of  investigation,  Extensions  of 
time  for  submitting  responses  to  the 
complaint  will  not  be  granted  unless 
good  cause  therefor  is  shown.  Failure  of 
a  respondent  to  file  a  timely  response  to 
each  allegation  in  the  complaint  and  in 
this  notice  may  be  deemed  to  constitute 
a  waiver  of  the  right  to  appear  and 
contest  the  allegations  of  the  complaint 


and  to  authorize  the  administrative  law 
judge  and  the  Commission,  without 
further  notice  to  that  respondent,  to  find 
the  facts  to  be  as  alleged  in  the 
complaint  and  this  notice  and  to  enter 
both  an  initial  determination  and  a  final 
determination  containing  such  findings, 
and  may  result  in  the  issuance  of  a 
limited  exclusion  order  or  a  cease  and 
desist  order  or  both  directed  against  that 
respondent. 

Issued:  December  23.  2002, 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
|FR  Doc.  02-32710  Filed  12-2&-e2:  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

rinv    Nos    TA-131-24  anc  TA-  i-0A-C>4] 

U.S. -Australia  Free  Trade  Agreement 
Advice  Concerning  the  Probable 
Economic  Effect 

agency:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation  and 

scheduling  of  public  hearing. 

EFFECTTVE  DATE:  December  20,  2002. 

summary:  Following  receipt  of  a  request 
on  December  6,  2002.  from  the  United 
States  Trade  Representative  (USTR).  the 
Commission  instituted  investigation 
Nos.  TA-131-24  and  TA-2104-04,  U.S.- 
Australia  Free  Trade  Agreement:  Advice 
Concerning  the  Probable  Economic 
Effect,  under  section  131  of  the  Trade 
Act  of  1974  and  section  2104(b)(2)  of  the 
Trade  Act  of  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  specific  to  this  investigation 
may  be  obtained  from  David  Lundy, 
Project  Leader (202-205-3439; 
lundv@usitc.gov),  or  Laura  Polly, 
Depiity  Project  Leader  (202-205-3408: 
pollySusitc.gov),  Office  of  Industries, 
U.S.  International  Trade  Commission, 
Washington,  DC,  20436.  For  information 
on  the  legal  aspects  of  this  investigation, 
contact  William  (^arhart  of  the  Office  of 
the  General  Counsel  (202-205-3091; 
wgearhart® usitc.gov).  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202) 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  internet  server 
(http://wwvi'. usitc.gov).  The  public 
record  for  these  investigations  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS-ON-LINE)  at  http:// 
dockets.  usitc.gov/eol/pubIic. 
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Background:  As  requested  by  the 
USTR  pursuant  to  section  131  of  the 
Trade  Act  of  1974  (19  U.S.C.  2151).  in 
its  report  the  Commission  will  provide 
advice  as  to  the  probable  economic 
effect  of  providing  duty-free  treatment 
for  imports  of  products  of  Australia  (!) 
on  industries  in  the  United  States 
producing  like  or  directly  competitive 
products,  and  (ii)  on  consumers.  The 
import  analysis  will  consider  each 
article  in  chapters  1  through  97  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  for  which  U.S.  tariffs  will 
remain  after  the  United  States  fully 
implements  its  Uruguay  Round  tariff 
commitments.  The  import  advice  will 
be  based  on  the  2002  Harmonized  Tariff 
System  nomenclature  and  2001  trade 
data.  The  advice  with  respect  to  the 
removal  of  U.S.  duties  on  imports  from 
Australia  will  assume  that  any  known 
U.S.  non-tariff  barrier  will  not  be 
applicable  to  such  imports.  The 
Commission  will  note  in  its  report  any 
instance  in  which  the  continued 
application  of  a  U.S.  non-tariff  barrier  to 
such  imports  would  result  in  different 
advice  with  respect  to  the  effect  of  the 
removal  of  the  duty. 

As  also  requested,  pursuant  to  section 
2104(b)(2)  of  the  Trade  Act  of  2002  (19 
U.S.C.  3804(b)(2)).  the  Commission  will 
provide  advice  as  to  the  probable 
economic  effect  of  eliminating  tariffs  on 
imports  of  certain  agricultural  products 
of  Australia  on  (i)  industries  in  the 
United  States  producing  the  product 
concerned  and  (ii)  the  U.S.  economy  as 
a  whole. 

USTR  indicated  that  the 
Commission's  report  will  be  classified 
and  considered  to  be  an  inter-agency 
memorandum  containing  pre-decisional 
advice  and  subject  to  the  deliberative 
process  privilege.  The  Commission 
expects  to  provide  its  report  to  USTR  by 
June  6.  2003. 

Public  Hearing:  A  public  hearing  in 
connection  with  this  investigation  will 
be  held  at  the  U.S.  International  Trade 
Commission  Building.  500  E  Street  SW. 
Washington.  DC.  beginning  at  9:30  a.m. 
on  February  6,  2003,  All  persons  shall 
have  the  right  to  appear,  by  counsel  or 
in  person,  to  present  information  and  to 
be  heard.  Requests  to  appear  at  the 
public  hearing  should  be  fUed  with  the 
Secretary.  United  States  International 
Trade  Commission,  500  E  Street  SW, 
Washington.  DC  20436.  no  later  than 
5:15  p.m.,  January  21.  2003.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m.,  January  23.  2003;  the 
deadline  for  filing  post-hearing  briefs  oi 
statements  is  5:15  p.m..  February  13. 
2003.  In  the  event  that,  as  of  the  close 
of  business  on  January  21,  2003,  no 


witnesses  are  scheduled  to  appear  at  the 
hearing,  the  hearing  will  be  canceled. 
Any  person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  to  the 
Commission  (202-205-1806)  after- 
January  21,  2003,  for  information 
concerning  whether  the  hearing  will  be 
held. 

Written  Subn^issions:  In  lieu  of  or  in 
addition  to  participating  in  the  hearing, 
interested  parties  are  invited  to  submit 
written  statements  (original  and  14 
copies)  concerning  the  matters  to  be 
addressed  by  the  Commission  in  its 
report  on  this  investigation.  Commercial 
or  Hnancial  information  that  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  201.6  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFT? 
201.6).  Ail  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  in  the  Office  of 
the  Secretary  to  the  Commission  for 
inspection  by  interested  parties.  The 
Commission  may  include  such 
confidential  business  information  in  the 
report  it  sends  to  the  USTR.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  February  13,  2003.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission.  500  E  Street  SW. 
Washington.  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  [http:// 
www.usitc.gov). 

list  of  Suhjerts 

Australia,  tariffs  and  imports. 

By  order  of  the  Commission, 

Issued:  Derember  23.  2002. 
\t.inUn  K     \l)t)ott. 
Secretary  to  the  Commission. 
(FR  no(    n2-.12709  Filed  12-26-02;  8:45  am) 

BiiiiNG  CODE  702O-Q2-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  thie  National 
Cooperative  Research  and  Production 
Act  of  1993— National  Center  tor 
Manufacturing  Sciences.  Inc 

Notice  is  hereby  given  that,  on 
December  3.  2002.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  use.  4301  et  seq.  {'the  Act"),  the 
National  Center  for  Manufacturing 
Sciences.  Inc.  ("NCMS")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Eclypse  International  Corporation, 
Corona,  CA;  General  Lasertronics 
Corporation.  San  Jose  CA;  IMES,  Inc., 
Norwell.  MA;  Pennsylvania  State 
University,  State  College,  PA;  and  the 
Aerostructures  Corporation.  Nashville, 
TN  have  been  added  as  parties  to  this 
venture.  Also.  Concentus  Technology 
Corporation.  Dublin.  OH  has  resigned  or 
has  had  their  membership  in  NCMS 
terminated. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  NCMS 
intends  to  file  additional  wTiften 
notification  disclosing  all  changes  in 
membership. 

On  February  20.  1987.  NCMS  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  ul  tliu 
Act  on  March  17.  1987  (52  FR  8375). 

The  last  notification  was  filed  with 
the  Department  on  August  28,  2001'  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  October  8,  2002  (67  FR  62816). 

Constance  K.  Robinson, 

Director  of  Operations  Antitrust  Division. 
(PR  Doc.  02-32635  Filed  12-26-02;  8:45  am] 

BILLINC.   CODE    4410   "    M 


Federal  Register 'Vol    67,  N'o    249  Tridav    Dprpn-.ber  2'    2002  'Notires 


■91.'"i1 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— PKI  Forum.  Inc. 

Notice  is  hereby  given  that,  on 
November  27,  2002.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U,S,C,  4301  pf  spq.  ('the  Act"),  PKI 
Forum.  Inc,  has  filed  wTitten 
notifications  simultaneously  with  the 
Attorney  General  and  thp  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  Entrust  Technologies. 
Addison,  TX  has  been  added  as  a  party 
to  this  venture.  Also,  Seiko  Instruments, 
Inc..  Chiba,  Japan.  TRW.  Inc.  Cleveland, 
OH;  e-Scotia,  Toronto,  Ontario,  Canada: 
EEMA  Worcester.  United  Kingdom; 
Neucom  Corporation.  Tokyo.  Japan; 
Wells  Fargo  Bank.  San  Francisco,  CA; 
Baltimore  Technologies,  Dublin  8, 
Ireland;  RSA  Security.  Inc.,  Bedford, 
MA;  FundServ,  Toronto,  Ontario, 
Canada;  Fujitsu  Limited,  Yokohama, 
Japan;  VeriSign,  Inc..  Mountain  View, 
CA;  Japan  PKI  Forum,  Tokyo,  Japan; 
GlaxoSmithKline.  Philadelphia,  PA; 
DataKey.  inc.,  Minneapolis,  MN;  Korea 
Information  Security  Agency,  Seoul, 
Republic  of  Korea;  Visa  International, 
Foster  City,  CA;  ICSA,net. 
Mechanicsburg.  PA;  Schlumberger 
Network  Solutions,  Houston,  TX:  KPMG 
LLP,  Boston,  MA;  TeleTrustT 
Deutschland  e,V,  Erfurt.  Germany; 
Canadian  Payments  Association, 
Ottawa,  Ontario,  Canada;  Asia  PKI 
Forum,  Tokyo,  Japan:  Merck  &  Co,.  Inc. 
Whitehouse  Station,  N):  lohnson  & 
Johnson,  New  Brunswick,  NI;  SSH 
Communications  Security  Corp,, 
Helsinki.  Finland;  Computer  Associates 
International,  Inc.,  Herndon,  VA;  PKI 
Forum  Singapore,  Singapore.  Singapore; 
Government  of  Canada  PKI  Secretariat. 
Ottawa.  Ontario.  Canada;  Chunghwa 
Telecom  Laboratories.  Taoyuan. 
Taiwan;  DOD/Federal  PKI  PMP.  Ft. 
Meade,  MD;  Entrust  Technologies, 
Addison,  TX;  and  Mitsubishi  Electric 
Corporation,  Kanagawa,  Japan  have 
been  dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PKI  Forum. 
Inc.  intends  to  file  additional  written 


notification  disclosing  all  changes  in 
membership. 

On  April  2,  2001.  FKl  Forum,  Inc. 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act,  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
b(b)  of  the  Ac  t  on  Mav  3,  2001  (66  FR 
22260) 

The  last  notification  was  filed  with 
the  Department  on  September  5.  2002. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(bj  of  the 
Ac  t  on  November  6,  2002  (67  FR  67649). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 

IFR  Dor  02-32634  Filed  12-26-02;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction: 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify'  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary' 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931, 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C,  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
.Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
pavment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 


Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry'  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C,  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  tot  he  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5,  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 

"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  US.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  NW..  Room  S-3014, 
Washington,  DC  20210. 


79152 


Fcdf'ral   Rpqister    Vol.  67,  \n    J4't    F 


,!\     f)t'(  I'lnlu 


'JWl  A'ntH 


Modifit  ation  to  (i«Mui  al  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  York 
NY020O3(Mar.01,2002) 

Volume  II 

Maryland 

MD02()002  (Mar.  1.  2002) 
MD02001.'i  (Mar.  1.  2002) 
MD020023  (Mar.  1.  2002) 
MD020031  (Mar.  1.  2002) 
MD020055  (Mar.  1,  2002) 

Volume  III 

None 
Indiana 

1N020001  (Mar.  1.2002) 

IN020002  (Mar.  1.  2002) 

IN020003  (Mar.  1.  2002) 

1N020004  (Mar.  1.  2002) 

IN02000,')  (Mar.  1.  2002) 

iN02000fi  (Mar.  1.  2002) 

IN020007  (Mar.  1.  2002) 

IN020008  (Mar.  1,  2002) 

IN020009  (Mar.  1,2002) 

IN020010  (Mar.  1.  2002) 

IN020011  (Mar  1,  2002) 

IN020017  (Mar.  1.  2002) 

IN020019(Mar.  1,  2002) 
Michigan 

Mi020001  (Mar   1,  2002) 

MI020004  (Mar.  1,  2002) 

MI020005  (Mar.  1.  2002) 

MI020007  (Mar.  1.2002) 

MI020027  (Mar.  1.  2002) 

M1020030  (Mar.  1.  2002) 

MI02O047  (Mar.  1.  2002) 

MI020060  (Mar.  1.  2002) 

M 1020063  (Mar  1.  2002) 

MI020064  (Mar.  1.  2002) 

M1020066  (Mar.  1,2002) 

MI020067  (Mar.  1.  2002) 

MI020068  (Mar.  1.  2002) 

MI020069  (Mar.  1,2002) 

MI020070  (Mar.  1.2002) 

MI020071  (Mar   1.  2002) 

MU)20072  (Mar.  1.  2002) 

M1020073  (Mar.  1.  2002) 

MI02OO74  (Mar.  1.  2002) 

MI020076  (Mar.  1.  2002) 

MI020077  (Mar   1.  2002) 

MI020079(Mar   1.  2002) 

MI020080(Mar    1,  2002) 

MI020081  (Mar   1.  2002) 

M1020082  (Mar    1,  2002) 

M1020083  (Mar.  1.  2002) 

M1020084  (Mar.  1,  2002) 

MI020089  (Mar.  1.  2002) 

MI020090  (Mar   1.  2002) 

MI020091  (Mar.  1.  2002) 

MI020092  (Mar.  1,  2002) 

MI020093  (Mar.  1,  2002) 

MI020094  (Mar   1.  2002) 

M1020095  (Mar.  1.2002) 


MI020096  (Mar.  1.  2002) 
MI020097  (Mar.  1.2002) 

Volume  V 
None 


Volume  VI 

MT020001 
MT020003 
MT020004 
MT020005 
MT020008 
MT020033 
MT020035 
Utah 

UT020001 
UT020006 

irro2ooo7 

UT020008 
UT020009 
UT020011 
UT020012 
UT020013 
UT020015 
IJT020023 
UT020024 
UT020025 
UT020026 
UT020028 
UT020029 
UT020034 


(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 

(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 


2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 

2002) 
2002) 
2002) 
2002) 
2002) 
20O2) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 


Volume  VII 

NV020002  (Mar.  1.  2002) 
NV020009  (Mar.  1,  2002) 

r,»-ii»T.iI  W.iue  nelerrnitiHlion 
i'uliiii  <<tlllll 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  (http:// 

davishacon.fedworId.gov]  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  hxim:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  (202) 
512-1800. 


When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  in  Washington,  EKD,  this  19th  day  of 
December.  2002. 

Carl  |.  Poleskey. 

Chief.  Branch  of  Construction  Wage 

Determinations. 

(FR  Dor  02-32.'>07  Filed  12-26-02:  8:45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Review;  Comment  Request 

agency:  National  Credit  Union 
.\  l!;imistration(NCUA). 
ACTION:  Request  for  comment. 

summary:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13.  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
February'  25.  2003. 
ADDRESSES:  Interested  parties  are 
iiiv  iti'd  tci  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  Neil  McNamara 
(703)  518-€447.  National  Credit  Union 
Administration.  1775  Duke  Street, 
Alexandria.  VA  22314-3428,  Fax  No. 
703-518-6489,  E-mail: 
mcnamara@ncua.gov. 

OMB  Reviewer:  Mr.  Joseph  F.  Lackev 
(202)  395-4741,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington, 
DC  20503 

FOR  FURTHER  INFORMATION  CONTACT; 
Copies  ul  the  inlorinatiun  (.niici  tinu 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  bv 
calling  the:  NCUA  Clearance  Officer, 
Neil  McNamara,  (703)  518-6447.  It  is 
also  available  on  the  following  Web  site: 
http  //wwM'  NCI  'A  znv 
SUPPLEMENTARY  INFORMATION:  Proposal 
tor  the  foilowmg  collection  of 
information: 
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OMB  Number:  3133-0141. 

Form  Number:  N/A. 

Type  of  Review  Reinstatement, 
without  change,  (if  a  previously 
approved  collection  fur  which  approval 
has  expired. 

Title:  M  CFR  part  701.22  Organization 
and  Operation  of  Credit  F'nions 

Description:  NCU'A  has  authorized 
federal  credit  unions  to  engage  in  loan 
participations,  provided  thev  establish 
written  policies  and  enter  into  a  written 
loan  participation  agreement   NCUA 
believes  written  policies  are  necessary 
to  ensure  a  plan  is  fullv  considered 
before  being  adopted  by  the  Board 

Respondents:  All  Federal  Credit 
Unions. 

Estimated  No  nf  Respnndents'Re(  ;>rrl 
keepers   1.000 

Estimated  Rurden  Hours  Per 
Response:  4  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Tntal  .Annual  Rurden 
Hours:  4.000 

Estimated  Total  Annual  Cost: 
$100,000. 

By  the  National  Credit  Union 
Administration  Board  on  December  19,  2002. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  02-32782  Filed  12-26-02;  8:45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Community  Development  Revolving 
Loan  Program  for  Credit  Unions 

AGENCY:  Witional  (  redit  Union 

/\(iininistration 

ACTION:  Notice  of  application  period. 


implements  the  Community 
Development  Revolving  Loan  Program 
for  Credit  Unions  The  purpose  of  the 
Program  is  to  assist  officially  designated 
"low-income"  credit  unions  in 
providing  basic  financial  services  to 
residents  in  their  communities  that 
result  in  increased  income,  ownership, 
and  employment.  The  Program  makes 
available  low  interest  loans  in  amounts 
up  to  S300,000  m  the  aggregate  to 
qualified  partinpating    low-income" 
credit  unions  Program  participation  is 
limited  to  existing  credit  unions  with  an 
official  "low-income  ■  designation 
Student  credit  unions  are  not  eligible  to 
participate  m  this  Program, 

This  notice  is  published  pursuant  to 
section  705.9  of  the  NCUA  Rules  and 
Regulations  that  states  SCI' A  will 
provide  notice  m  the  Federal  Register 
when  funds  in  the  Program  aru 
available. 

By  the  National  Credit  Union 
.administration  Board  on  December  19.  2002. 
Becky  Baker, 

Secretary,  National  Credit  Union 
Administration  Board. 
[FR  Doc.  02-32781  Filed  12-26-02;  8:45  ami 
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SUMMARY:  The  National  Credit  Union 

Administration  (NCUA)  will  accept 
applications  for  participation  in  the 
Community  Development  Revolving 
Loan  Fund's  Loan  Program  throughout 
calendar  year  2003,  subject  to 
availability  of  funds.  Application 
procedures  for  qualified  low-income 
credit  unions  are  in  NCUA  Rules  and 
Regulations. 

ADDRESS:  .Applications  for  participation 

nia\  hi-  obtdined  from  and  should  be 

submitted  to;  NCI' A.  Office  of  Credit 

Union  Development,  1775  Duke  Street, 

Alexandria,  VA  22314-3428. 

DATES:  .Applications  may  be  submitted 

thr(iut;hniit  t  alendar  vear  2003 

FOR  FURTHER  INFORMATION  CONTACT:  Th»' 

{)ffi(e  of  Credit  Union  Development  at 

the  above  address  or  telephone  l7UJj 

518-6610. 

SUPPLEMENTARY  INFORMATION:  Part  705  of 

the  .NCUA  Rules  and  Regulations 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Corporate  Federal  Credit  Union  Bylaws 

AGENCY:  National  Credit  Union 

.Administration  (NCUA). 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  proposed  changes  update 

the  corporate  federal  credit  union  (FCU) 
bylaws.  This  action  is  necessary  because 
several  of  the  bylaws  had  become 
outdated  or  obsolete.  The  proposal  is 
intended  to  modernize  and  clarify  the 
corporate  FCU  bylaws. 
DATES:  Comments  must  be  received  by 
Februar\  25.  200.3 
ADDRESSES:  Comments  should  be 
directed  to  Becky  Baker,  Secretary  of  the 
Board.  Mail  or  hand-deliver  comments 
to;  National  Credit  Union 
.Administration.  1775  Duke  Street. 
Alexandria,  Virginia  22314-3428.  You 
mav  Fax  comments  to  (703)  518-6319  or 
E-mail  comments  to 
boardmail%ncua.gov  Please  send 
comments  by  one  method  only. 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
D.  Buckham.  Director   Office  of 
Corporate  Credit  Unions  (OCCU), 
National  Credit  Union  Administration, 
1775  Duke  Street,  Alexandria.  Virginia 
22314-3428  or  telephone:  (703)  518- 
6640 

SUPPLEMENTARY  INFORMATION; 


Background 

Section  108  of  the  Federal  Credit 
Union  Act  (the  Act)  requires  the  NCUA 
Board  to  prepare  bylaws  to  be  used  by 
all  federal  credit  unions  (FCUs).  12 
U.S.C.  1758.  The  Gam-St  Germain 
Depository  Institutions  Act  of  1982 
authorized  the  NCUA  Board  to 
differentiate  the  activities  of  corporate 
credit  unions  from  natural  person  credit 
unions  through  rules,  regulations,  and 
orders  of  the  NCUA  Board.  In 
recognition  of  the  unique  mission  and 
operating  needs  of  corporate  FCUs,  the 
NCUA  Board,  in  coordination  with  the 
corporate  credit  union  community, 
developed  and  adopted  a  set  of  standard 
Corporate  Federal  Credit  Union  Bylaws 
(bvlaws)  in  March  of  1983,  Some 
revisions  to  specific  bylaw  articles 
related  to  Meetings  of  Members  and 
E)e(iions  were  published  in  the  Federal 
Register  in  November  1 994  amending 
the  bylaws  that  were  published  in  1983 
In  the  past  20  years  significant 
regulatory,  economic  and  institutional 
changes  have  taken  place.  The  proposed 
revisions  to  the  bylaws  refiect  the 
current  legal  and  financial  environment 
within  which  corporate  credit  unions 
operate. 

Proposed  Corporate  f  CI   B>la>*s 

The  proposed  bylaws  have  been 
revised  so  that  they  are  more  user 
friendly  for  corporate  FCUs.  Every  effort 
was  made  to  draft  the  proposed  bylaws 
in  plain  English.  Provisions  in  the 
existing  bylaws  that  are  outdated  are 
deleted.  Those  provisions  that  are 
operational  or  addressed  in  law  or 
regulations  are  deleted,  unless  it  was 
determined  that  because  of  their 
importance  they  should  also  be 
included  in  the  bylaws.  In  addition, 
revisions  are  proposed  to  modernize  the 
bylaws,  recognizing  technological 
advances  utilized  by  corporate  credit 
unions.  A  table  of  contents  will  be 
provided  with  the  final  version  of  the 
bylaws. 

'  Corporate  FCUs  will  be  strongly 
encouraged  to  adopt  the  revised  bylaws 
when  they  are  finalized,  but  are  not 
required  to  do  so  and  may  continue  to 
use  their  previously  approved  bylaws. 
The  Board,  in  an  effort  to  achieve 
maximum  participation  by  corporate 
FCUs.  will  allow  them  to  adopt  portions 
of  the  revised  bylaws,  if  a  corporate  FCU 
finds  that  adoption  of  the  entire  revised 
bylaws  is  impracticable.  The  Board 
cautions  corporate  FCUs  adopting  only 
a  portion  of  the  revised  bylaws  to  use 
extreme  care  because  they  run  the  risk 
of  having  inconsistent  or  conflicting 
bylaw  provisions.  In  addition,  although 
the  Act  requires  corporate  FCUs  to  use 
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.,,  laws  published  by  NCUA, 
corporate  FCUs  will  continue  to  have 
the  flexibility  to  request  a  nonstandard 
bylaw  amendment  if  the  need  arises.  12 
U.S.C.  1758.  A  corporate  FCU  must 
obtain  approval  from  the  Director  of 
CX^CU  to  adopt  a  non-standard  bylaw. 

Article  by  Article  Analysis 

The  following  articles  and  sections 
have  no  substantive  changes.  There  may 
be  some  minor  editing  or  technical 
corrections: 

Article  I  (renumbered  Article  II), 
Sections  1  and  2; 

Article  II  (renumbered  Article  HI). 
Section  1  and  2; 

Article  III  (renumbered  Article  IV) 
Section  4  (renumbered  Section  2)  and 
Section  5  (renumbered  Section  3); 

Article  IV  (renumbered  Article  V) 
Section  1; 

Article  VI  (renumbered  Article  Vll) 
Section  1.  2.  ,3.  5,  6.  8.  9.  and  10; 

Article  VII  (renumbered  Article  VIII) 
Section  1,  2,  3.  4,  5.  6.  7,  8.  9  and 
addendum; 

Article  VIII  (renumbered  Article  IX) 
Section  1.  3,  4,  5,  6.  7  and  addendum; 

Article  IX  (renumbered  Article  X) 
Section  1.  2,  3.  4.  5  and  6; 

Article  XV  (renumbered  Article  XI) 
Section  3;  and 

Article  XVII  (renumbered  Article  XIII) 
Section  1. 

The  following  articles  and  sections 
have  substantive  changes: 

\itii  ii   li  Kt  iMimlicred  Ar1i(  li'  !1! 
Mt'iiibeisiup 

In  Section  3,  the  consideration  that 
the  account  of  a  member  who  has 
subscribed  to  a  share  and  is  current  on 
the  installment  payments  will  not  be 
terminated  under  the  provisions  of  this 
section  has  been  removed.  It  was 
eliminated  due  to  the  inapplicability  to 
current  corporate  operations. 

Section  4  has  been  deleted  because  it 
required  members  to  be  terminated  that 
were  no  longer  within  the  field  of 
membership  on  the  day  the  bylaw  was 
effective.  The  section  has  been  amended 
to  allow  a  member  to  remain  a  member 
until  the  person  or  entity  withdraws  or 
is  expelled.  It  also  permits  a  corporate 
FCU  to  restrict  services  to  a  member  no 
longer  in  the  field  of  membership  and 
addresses  the  termination  of 
membership  in  the  case  of  a  member 
converting  to  another  form  of  financial 
institution. 

The  portion  of  Section  5  following  the 
first  sentence  has  been  deleted.  It  has 
been  eliminated  because  it  addressed 
operational  procedures  regarding  the 
expulsion  or  withdrawal  of  a  member  of 
the  corporate  FCU. 


Aitu  It:  III       Kriumitirifii  ArtliJf  IV, 

Shares  ot  Mnnlx  is 

Section  1  addresses  the  par  value  of 
a  share.  It  eliminates  the  alternative  of 
paying  for  the  share  in  installments  and 
rtKjuires  the  payment  of  the  share  to  be 
made  at  the  time  of  subscription.  This 
change  refiects  current  corporate  FCU 
procedure. 

Section  2  (Maximum  Shares).  Section 
3  (Receipt  of  Transactions).  Section  6 
(Trust  Accounts),  and  Section  7  (Notice 
of  Withdrawal)  were  deleted.  These 
sections  were  operational  in  nature  or 
antianatod 

Ai  til  \v  I  \       Ki'iiuiiilit'H'ti  Aitu  Ic  \', 

Mfi!  mL;s  III  Nli'inhci  s 

Section  Z  addresses  notice  of 
meetings.  This  section  was  revised  in 
November  1994  when  amendments 
were  adopted  for  both  Part  704  and  the 
bylaws  as  published  in  the  Federal 
Register.  The  following  proposed 
revisions  address  changes  to  the 
November  1994  version  of  this  section. 
The  words  "must  give"  have  replaced 
"mailed"  in  regard  to  meeting 
notification.  It  broadens  the  manner  in 
which  notification  can  be  accomplished 
to  allow  electronic  deliven,'.  This 
section  was  also  revised  to  address 
meeting  notification  for  members  who 
have  consented  to  the  electronic 
delivery  of  documents. 

Section  3  was  amended  to  allow  a 
special  meeting  request  by  5  percent  of 
the  members  instead  of  at  least  25 
members  or  5  percent  of  the  members. 
This  relaxed  the  threshold  for  smaller 
corporate  FCUs  to  request  a  special 
meeting. 

Section  4  was  amended  by  inserting 
the  lesser  of  15  members  or  20  percent 
of  the  membership  instead  of  15 
members  being  required  for  a  quorum. 

Artirjp  \'-RrnumbrrrH  Artirlr  VI, 

El<'(  tnuis 

Sections  1  and  2  of  this  Article  were 
revised  and  Sections  4  and  5  were 
added  in  November  1994  when 
amendments  where  adopted  for  both 
Part  704  and  the  bylaws  as  published  in 
the  Federal  Register.  The  following 
proposed  revisions  address  changes  to 
the  November  1994  version  of  this 
section. 

In  Section  1.  references  to  candidate 
have  been  changed  to  member.  The 
wording  "Notice  may  be  accomplished 
as  prescribed  in  Article  V.  Section  2." 
was  inserted  referring  to  members 
consenting  to  the  electronic  deliver)'  of 
documents.  The  regulatory  reference 
was  updated,  changed  from  704.12(a)  to 
704.14(a).  to  reflect  the  appropriate 
section  of  Part  704. 


Section  2  regarding;  • ;  i      :  i  -ction 
process  was  deleted.  It  has  been 
replaced  by  Section  2  of  option  A4  from 
Article  V  of  the  Federal  Credit  Union 
Bylaws  revised  October  1999.  This 
option  allows  election  by  electronic 
device,  including  but  not  limited  to 
telephone  and  electronic  mail.  In 
addition,  the  following  amendments 
were  added  to  the  section:  A  sentence 
stating  that  all  elections  are  determined 
by  plurality  vote;  in  subsection  (c)(1). 
the  requirement  that  a  brief  statement  of 
qualifications  and  biographical  data  be 
provided  for  each  candidate  and  the 
order  of  the  candidates'  names  be 
printed  on  the  notice  of  balloting  as 
determined  by  the  drawing  of  lots;  and 
in  subsections  (c)(5)  and  (d)(8).  the 
phrase  "by  the  secretar>'"  has  been 
added  as  the  person  responsible  for 
verifying  the  vote  at  the  annual  meeting. 

Section  3  regarding  proxy  voting  was 
deleted.  It  has  been  replaced  by  Article 
V,  Section  3  of  option  A4  from  the 
Federal  Credit  Union  Bylaws  revised 
October  1999  pertaining  to  nominations. 

Section  4  regarding  mail  balloting  was 
deleted.  It  has  been  replaced  by  Article 
V,  Section  4  of  option  A4  from  the 
Federal  Credit  Union  Bylaws  revised 
October  1999  pertaining  to  proxy  voting. 
Added  to  this  section  was  the  limitation 
that  a  voting  representative  may  serve  as 
a  voting  representative  of  only  one 
member  and  a  member  has  only  one 
vote. 

A  Section  5  has  been  added  requiring 
notification  to  NCUA  of  the  names  and 
addresses  of  various  officials  and 
committee  members. 

Artii  If  \  I  (Kcnunil).Tr(l  Arti(  !»•  VII). 
Board  ut  Uirectur> 

In  Section  4,  the  following  terms  have 
been  replaced:  "conference-telephone- 
call  meetings"  with  meetings  "using 
audio  or  video  teleconference  methods," 
"executive  officer"  with  "chair." 
"ranking  assistant  executive  officer" 
with  "ranking  vice  chair"  and 
"conferee"  with  "participant".  This 
section  now  allows  teleconference 
methods  for  conducting  special 
meetings.  The  requirement  of  in  person 
meetings  has  been  relaxed  from  one  per 
quarter  to  one  per  year. 

In  Section  7.  Asset/Liability 
Management  Committee  (ALCO) 
member  replaces  investment  committee 
member.  The  section  previously 
allowed  the  board  to  designate  another 
member  of  the  corporate  credit  union  to 
act  temporarily  in  the  place  of  a  board 
member,  membership  officer,  executive 
committee  or  investment  committee 
member  who  is  absent,  disqualified,  or 
unable  to  perform  the  duties  of  their 
office.  This  section  has  been  revised  to 
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include  credit  committee  members  as 
also  eligible  for  temporan,'  replacement 

hv  a  designee  of  the  board.  In  addition, 
the  board  may  designate  a  member  or 
members  of  the  corporate  to  act  on  all 
rommittees  mentioned  in  this  section, 
when  nf'cessar\'.  to  attain  a  quorum. 
This  was  broadened  from  just  the  credit 
( lunmittpp 

Article  VII  (Renumbered  Article  VllI). 
Board  Officers,  Executive  Committee, 
.\s.set/Ijabilitv  Management  Committee 
(,\LCO),  and  Management  Staff 

In  Section  10,  the  ALCO  replaces  the 
investment  committee.  This  section  now 
requires  the  appointment  of  an  ALCO  of 
at  least  three.  The  previous  section 
allowed  the  board's  discretion  in 
appointing  an  investment  committee  of 
at  least  two.  This  section  is  amended  to 
reflect  the  inclusion  of  at  least  one 
board  member  on  the  ALCO,  providing 
consistency  with  regulatory 
requirements. 

In  Section  11,  the  ALCO  replaces  the 
investment  committee. 

Arti(  le  VIII  (Renumbered  Article  IX). 
Oedit  Committee 

Section  2  has  been  revised  to  include 
qualified  corporate  credit  union  staff  as 
eligible  for  selection  to  the  credit 
committee. 

Article  X,  Loan  and  Lines  of  Credit; 
Arti(  le  XI.  Reserves:  .\rticle  XII, 
dividends;  and  Artie  le  XIII.  Deposit 
and  Disbursement  of  Funds — 
Investments  and  Borrowing 

Those  Articles  have  been  deleted. 
They  addressed  operational  procedures, 
more  appropriately  covered  by  internal 
corporate  FCU  guidance. 

Article  XIV  (Renumbered  .Article  1). 
Definitions 

The  definitions  for  the  terms  "paid-in 
and  unimpaired  capital",  and  "surplus" 
were  deleted.  Such  terms  are 
operational  in  nature.  The  term  "board" 
was  added  and  defined. 

Article  XV  (Renumbered  Article  XI), 
General 

In  Section  1.  the  confidentiality  of 
members"  transactions  was  previously 
qualified  "except  to  the  extent  deemed 
necessary  by  the  board."  It  has  been 
changed  to  "except  when  permitted  by 
state  or  federal  law." 

Section  2  has  been  revised  to  state 
that  the  ALCO  members  as  well  as  any 
member  of  the  credit  committee  or  the 
supervisory  committee  that  has  been 
disqualified  must  withdraw  from 
deliberation  or  determination  of  a 
committee  matter. 


Article  XVI  (Renumbered  Article  XII), 
Operations  Following  an  .-attack  on  the 
United  States  (Title  amended  to: 
Operations  Following  an  Attack  on  the 
United  States  or  Catastrophic 
Occurrence  Otherwise  Rendering  the 
Corporate  Credit  Union  Inoperable) 

Section  1  has  bei^n  revised  to  include 
"or  other  catastropiiic  occurrence 
causing  a  contingency  situation." 

Section  2  has  been  revised  to  include 
"catastrophic  occurrence"  and  a 
c  ontingency  situation." 

Section  3  was  added  to  this  article.  It 
requires  maintaining  and  periodically 
testing  an  organization-wide 
contingency  plan  that  addresses  all 
reasonable  emergency  and  disaster 
scenarios. 

Request  for  Comment 

The  Board  is  interested  in  receiving 
comments  on  the  proposed  format  of  the 
FCU  Bylaws,  as  well  as  any  substantive 
issues  those  commenting  wish  to  see 
addressed  in  the  final  bylaws. 

By  the  National  Credit  Union 
.^(iministration  Board  on  December  19.  2002. 

Becky  Baker, 

SecnKfory  of  the  Board. 

Bylaws 

Federal  Credit  Union,  Charter  No. 


(A  Corporation  Chartered  Under  the 

I,aws  of  the  L'nited  States) 

Article  I.  Definitions 

Section  1.  When  used  in  these  bylaws 
the  terms: 

(a)  "Act"  means  the  Federal  Credit 
Union  Act.  as  amended. 

(b)  "Administration"  means  the 
National  Credit  Union  Administration. 

(c)  "Regulation"  or  "regulations" 
means  rules  and  regulations  issued  by 
the  National  Credit  Union 
Administration. 

(d)  "Share"  or  "shares"  means  any 
amount  deposited  for  the  credit  of  a 
member  or  other  account  holder  and 
includes,  but  is  not  limited  to,  share 
accounts,  share  certificate  accounts, 
share  draft  accounts,  and  nonmember 
accounts  (however  denominated) 
permitted  by  law. 

(e)  "Board"  means  board  of  directors 
of  this  corporate  credit  union. 

Section  2.  If  included  in  the  definition 
of  the  field  of  membership  in  the 
organization  certificate  (charter)  of  this 
corporate  credit  union,  the  term  or 
expression  "organizations  of  such 
members"  means  an  organization  or 
organizations  composed  of  entities  that 
are  within  the  field  of  membership  of 
this  corporate  credit  union. 


Article  II.  Name — Purposes 

Section  1.  The  name  of  this  corporate 
credit  union  is  as  stated  in  Section  5  of 
the  charter  (approved  organization 
certificate)  of  this  corporate  credit 
union,        .  • 

Section  2.  The  purpose  of  this 
corporate  credit  union  is  to  foster  and 
promote  the  economic  well-being, 
growth  and  development  of  its  members 
through  effective  hinds  management, 
interlending,  investment  services  and 
such  other  activities  and  services  that 
may  be  beneficial  to  its  members  and 
are  authorized  by  Acf  and  regulations. 

\rtulelll    Membership 

Section  1 .  The  field  of  membership  of 
this  corporate  credit  union  is  limited  to 
that  stated  in  Section  5  of  its  charter. 

Section  2.  Applications  for 
membership  eligibility  under  Section  5 
of  the  charter  must  be  signed  by  the 
applicant  on  forms  approved  by  the 
board.  Upon  approval  of  the  application 
and  upon  subscription  to  a  share  with 
par  value  as  established  by  the  board  in 
Article  IV  and  the  payment  of  a  uniform 
entrance  fee.  if  required  by  the  board, 
the  applicant  is  admitted  to 
membership.  Application  must  be 
approved  by  a  majority  of  the  directors, 
a  majority  of  the  members  of  a  duly 
authorized  executive  committee,  or  by  a 
membership  officer.  If  a  membership 
application  is  denied,  the  reasons  must 
be  furnished  in  writing  to  the  applicant 
upon  written  request. 

Section  3.  Membership  of  any 
member  whose  account  contains  less 
than  the  minimum  required  in  Article 
IV,  Section  1  may  be  terminated  in 
accordance  with  procedures  established 
by  the  board  of  directors. 

'  Section  4.  Once  a  person  or  entity 
becomes  a  member  that  person  or  entity 
may  remain  a  member  until  the  person 
or  organization  chooses  to  withdraw  or 
is  expelled  in  accordance  with  the  Act. 
A  corporate  credit  union  that  wishes  to 
restrict  services  to  members  no  longer 
within  the  field  of  membership  should 
specify'  the  restrictions  in  this  section. 
In  the  case  of  a  member  credit  union 
that  converts  to  another  form  of 
financial  institution  outside  the  field  of 
membership,  membership  ceases  at  a 
mutually  agreeable  time  not  to  exceed 
six  months  from  the  conversion  date. 

Section  5.  A  member  may  be  expelled 
only  in  the  manner  provided  by  the  Act. 

Article  I\    Shares  o!  Members 

Section  1 .  The  par  value  of  each  share 

will  be (as  determined  by  the 

board)  and  payable  at  the  time  of  the 
subscription. 

Section  2.  Shares  of  a  member  may  be 
transferred  among  the  member's 
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<n  I  uuiii>  or  to  another  member  in  such 
manner  as  the  board  may  prescribe. 

Section  3.  Unless  otherwise  provided 
by  the  board,  shares  may  be  withdrawn 
on  any  day  when  payment  on  shares 
may  be  made:  provided  that  no  member 
may  withdraw  shareholdings  that  are 
pledged  as  required  security  on  loans 
without  the  written  approval  of  the 
credit  committee  or  a  loan  officer, 
except  to  the  extent  that  such  shares 
exceed  the  member's  total  primary  and 
contingent  liability  to  the  corporate 
credit  uni<"' 

Article  V.  .\li:t:im;;.s  ul  .Mi;mbci.>> 

Section  1.  The  annual  meeting  of  the 
members  must  be  held  at  such  time  and 
place  as  the  board  will  determine  and 
announce  in  the  notice  prescribed  in 
section  2  of  this  Article. 

Section  2.  At  least  75  days  before  the 
date  of  any  annual  meeting  or  10  days 
before  the  date  of  any  special  meeting  of 
the  members,  the  secretary  must  give 
written  notice  to  each  member 
appearing  on  the  records  of  this 
corporate  credit  union.  Such  notice 
must  state  the  date,  time,  and  location 
of  the  meeting  and  such  other 
information  as  the  board  of  directors 
determine  consistent  with  these  bylaws. 
Any  meeting  of  the  members,  whether 
annual  or  special,  may  be  held  without 
prior  notice,  at  any  place  or  time,  if  all 
the  members  entitled  to  vote,  who  are 
not  present  at  the  meeting.  Waive  notice 
in  writing,  before,  during,  or  after  the 
meeting.  The  notice  for  the  annual 
meeting  will  advise  the  members  of  the 
deadlines  for  elections. 

In  the  case  of  memb(?rs  who  have 
previously  consented  to  the  electronic 
delivery  of  documents,  said  notice  may 
be  sent  by  electronic  mail  to  the  e-mail 
address  that  appears  f)n  the  records  of 
the  corporate  credit  union. 

Section  3.  Special  meetings  of  the 
members  may  be  called  by  the  executive 
officer  or  the  supervisory  c:ommittee  as 
provided  in  these  bylaws,  or  by 
applicable  law  or  regulation,  and  may 
be  held  at  any  place  permitted  for  the 
annual  meeting.  A  special  meeting  must 
be  called  by  the  executive  officer  within 
45  days  of  receipt  of  a  request  of  5 
percent  of  the  members  as  of  the  day  of 
request;  provided  that  a  request  of  no 
more  than  100  members  is  required. 
Notice  must  be  given  as  provided  in 
section  2  of  this  article  and  must  state 
the  purpose  for  which  it  is  to  be  held. 
No  business  other  than  that  related  to 
this  purpose  may  be  transacted  at  the 
meeting. 

Section  4.  The  lesser  of  15  members 
or  20  percent  of  the  membership 
constitutes  a  quorum  at  any  annual  or 
special  meeting.  If  a  quorum  is  not 


present  on  the  date  first  designated  for 
the  meeting,  an  adjournment  may  be 
taken  to  a  date  not  fewer  than  7  days  or 
more  than  30  days  thereafter,  and  a 
second  notice  will  be  given  to  all 
members  setting  forth  the  date,  time, 
and  place  of  the  adjourned  meeting.  The 
members  then  present  constitute  a 
quf)rum,  regardless  of  the  number  of 
members  present. 

A  [  III  ii    \  1    I  In  imns 

Secliuii  1.  At  least  120  days  before 
each  annual  meeting,  the  board  of 
directors  will  appoint  a  nominating 
committee  of  not  fewer  than  three 
members.  It  is  the  duty  of  the 
nominating  committee  to  nominate  at 
least  one  member  for  each  vacancy, 
including  any  unexpired  term  vacancy, 
for  which  elections  are  being  held,  and 
to  determine  that  the  members 
nominated  are  agreeable  to  the  placing 
of  their  names  in  nomination  and  will 
accept  office  if  elected.  The  nominating 
committee  files  its  nominations  with  the 
secretary  of  the  corporate  credit  union  at 
least  90  days  prior  to  the  annual 
meeting,  and  the  secretary  notifies  in 
writing  all  members  eligible  to  vole  at 
least  75  days  prior  to  the  annual 
meeting  that  nominations  for  vacancies 
may  also  be  made  by  petition  signed  by 
5  percent  of  the  members  with  a 
minimum  of  5  and  a  maximum  of  100. 

Notice  may  be  accomplished  as 
prescribed  in  Article  V,  Section  2. 

The  written  notice  must  indicate  that 
the  election  will  not  be  conducted  by 
ballot  and  there  will  be  no  nominations 
from  the  floor  when  there  is  only  one 
nominee  for  each  position  to  be  filled. 
A  brief  statement  of  qualifications  and 
biographical  data  in  a  form  approved  by 
the  board  of  directors  will  be  included 
for  each  nominee  submitted  by  the 
nominating  committee  with  the  written 
notice  to  all  eligible  members.  Each 
nominee  by  petition  must  submit  a 
similar  statement  of  qualifications  and 
biographical  data  with  the  petition.  The 
written  notice  must  state  the  closing 
date  for  receiving  nominations  by 
petition.  In  all  cases,  the  period  for 
receiving  nominations  by  petition  must 
extend  at  least  30  days  from  the  date  of 
the  petition  requirement  and  the  list  of 
nominating  committee's  nominees  are 
mailed  to  all  members.  To  be  effective, 
such  nominations  must  be  accompanied 
by  a  signed  certificate  from  the  nominee 
or  nominees  stating  that  they  are 
agreeable  to  nomination  and  will  serve 
i(  elected  to  office.  Such  nominations 
must  be  filed  with  the  secretary  of  the 
corporate  credit  union  at  least  40  days 
prior  to  the  annual  meeting. 

In  carrying  out  their  responsibilities, 
the  nominating  committee  and  board  of 


directors  must  ensure  that  the 
requirements  of  §  704.14  (a)  of  the 
regulations  are  satisfied. 

Section  2.  All  elections  are 
determined  by  plurality  vote.  All 
elections  will  be  by  electronic  device  or 
mail  ballot,  subject  to  the  following 
conditions: 

(a)  The  election  tellers  will  be 
appointed  by  the  board  of  directors: 

(b)  If  sufficient  nominations  are  made 
by  the  nominating  committee  or  by 
petition  to  provide  more  than  one 
nominee  for  any  position  to  be  filled, 
the  secretary,  at  least  30  days  prior  to 
the  annual  meeting,  will  cause  either  a 
printed  ballot  or  notice  of  ballot  to  be 
mailed  to  all  members  eligible  to  vote: 

(c)  If  the  corporate  credit  union  is 
conducting  its  elections  electronically, 
the  secretar>'  will  cause  the  following 
materials  to  be  mailed  to  each  eligible 
voter  and  the  following  procedures  will 
be  followed: 

(1 )  One  notice  of  balloting  stating  the 
names  of  the  candidates  for  the  board  of 
directors  and  the  candidates  for  other 
separately  identified  offices  or. 
committees  are  printed  in  order  as 
determined  by  the  draw  of  lots.  The 
name  of  each  candidate  must  be 
followed  by  a  brief  statement  of 
qualifications  and  biographical  data  in  a 
form  approved  by  the  board  of  directors. 

(2)  One  instruction  sheet  stating 
specific  instructions  for  the  electronic 
election  procedure,  including  how  to 
access  and  use  the  system,  and  the 
period  of  time  in  which  votes  will  be 
taken.  The  instruction  will  state  that 
members  without  the  requisite 
electronic  device  necessary  to  vote  on 
the  system  may  vote  by  mail  ballot  upon 
written  or  telephone  request  and  specify 
the  date  the  request  must  be  received  by 
the  corporate  credit  union. 

(3)  It  is  the  duty  of  the  tellers  of 
election  to  verify,  or  cause  to  be  verified 
the  name  of  the  voter  and  the  corporate 
credit  union  account  number  as  they  are 
registered  in  the  electronic  balloting 
system.  It  is  the  duty  of  the  teller  to  test 
the  integrity  of  the  balloting  system  at 
regular  intervals  during  the  election 
period. 

(4)  Ballots  must  be  received  no  later 
than  midnight  5  calendar  days  prior  to 
the  annual  meeting. 

(5)  Voting  will  be  closed  at  the 
midnight  deadline  specified  in 
subsection  (4)  hereof  and  the  vote  will 
be  tallied  by  the  tellers.  The  result  must 
be  verified  at  the  annual  meeting  by  the 
secretary  and  the  chair  will  make  the 
result  of  the  vote  public  at  the  annual 
meeting. 

(6)  In  the  event  of  malfunction  of  the 
electronic  balloting  system,  the  board  of 
directors  may  in  its  discretion  order 
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elections  be  held  by  mail  ballot  only. 
Such  mail  ballots  must  conform  to 
section  2(d)  of  this  Article  and  must  be 
mailed  to  all  eligible  members  30  days 
prior  to  the  annual  meeting.  The  board 
may  make  reasonable  adjustments  to  the 
voting  time  frames  above,  or  postpone 
the  annual  meeting  when  necessary,  to 
complete  the  elections  prior  to  the 
annual  meeting. 

(d)  If  the  corporate  credit  union  is 
conducting  its  election  by  mail  ballot, 
the  secretary  will  cause  the  following 
materials  to  be  mailed  to  each  member 
and  the  following  procedures  will  be 
followed: 

(1)  One  ballot,  clearly  identified  as 
such,  on  which  the  names  of  the 
candidates  for  the  board  of  directors  and 
the  candidates  for  other  separately 
identified  offices  or  committees  are 
printed  in  order  as  determined  by  the 
draw  of  lots.  The  name  of  each 
candidate  will  be  followed  by  a  brief 
statement  of  qualifications  and 
biographical  data  in  a  form  approved  by 
the  board  of  directors. 

(2)  One  ballot  envelope  clearly 
marked  with  instructions  that  the 
completed  ballot  must  be  placed  in  that 
envelope  and  sealed. 

(3)  One  identification  form  to  be 
completed  so  as  to  include  the  name, 
address,  signature  and  corporate  credit 
union  account  number  of  the  voter. 

(4)  One  mailing  envelope  in  which 
the  voter,  pursuant  to  instructions 
provided  with  the  mailing  envelope, 
must  insert  the  sealed  ballot  envelope 
and  the  identification  form,  and  which 
must  have  postage  prepaid  and  be 
preaddressed  for  return  to  the  tellers. 

(5)  When  properly  designed,  one  form 
can  be  printed  that  represents  a 
combined  ballot  and  identification  form, 
and  postage  prepaid  and  preaddressed 
return  envelope. 

(6)  It  is  the  duty  of  the  tellers  to  verif>', 
or  cause  to  be  verified,  the  name  and 
corporate  credit  union  account  number 
of  the  voter  as  appearing  on  the 
identification  form;  to  place  the  verified 
identification  form  and  the  sealed  ballot 
envelope  in  a  place  of  safekeeping 
pending  the  count  of  the  vote;  in  the 
case  of  a  questionable  or  challenged 
identification  form,  to  retain  the 
identification  form  and  sealed  ballot 
envelope  together  until  the  verification 
or  challenge  has  been  resolved. 

(7)  Ballots  mailed  to  the  tellers  must 
be  received  by  the  tellers  no  later  than 
midnight  5  days  prior  to  the  date  of  the 
annual  meeting. 

(8)  Voting  will  be  closed  at  the 
midnight  deadline  specified  in 
subsection  (7)  hereof  and  the  vote  "will 
be  tallied  by  the  tellers.  The  result  will 
be  verified  at  the  annual  meeting  by  the 


secretary  and  the  chair  will  make  the 
result  of  the  vote  public  at  the  annual 
meeting. 

Section  3.  Nominations  may  be  in  the 
following  order: 

(a)  Nominations  for  directors: 

(b)  Nominations  for  credit  committee 
members,  if  applicable:  elections  may  be 
by  separate  ballots  following  the  same 
order  as  the  above  nominations  or.  if 
preferred,  may  be  by  one  ballot  for  all 
offices. 

Section  4.  Members  cannot  vote  by 
proxy,  but  a  member  other  than  a 
natural  person  may  vote  through  an 
agent  designated  in  writing  for  the 
purpose.  A  trustee,  or  other  person 
acting  in  a  representative  capacity,  is 
not.  as  such,  entitled  to  vote.  No  voting 
representative  may  serve  as  a  voting 
representative  of  more  than  one 
member.  Irrespective  of  the  number  of 
shares,  no  member  has  more  than  one 
vote. 

Section  5.  The  names  and  addresses 
of  members  of  the  board,  board  officers, 
executive  committee,  and  members  of 
the  credit  committee,  if  applicable,  and 
supervisory  committees  must  be 
forwarded  to  NCUA  in  accordance  with 
the  Act  and  regulations  in  the  manner 
as  may  be  required  by  NCUA. 

Article  VII.  Board  of  Directors 

Section  1.  The  board  consists  of 

members  elected  from  amorig  the 
members  and/or  designated 
representatives  of  members.  The 
number  of  directors  may  be  changed  to 
an  odd  number  not  fewer  than  five  by 
resolution  of  the  board.  No  reduction  in 
the  number  of  directors,  may  be  made 
unless  corresponding  vacancies  exist  as 
a  result  of  deaths,  resignations, 
expiration  of  terms  of  office,  or  other 
actions  provided  by  these  bylaws.  A 
copy  of  the  resolution  of  the  board 
covering  any  increase  or  decrease  in  the 
number  of  directors  must  be  filed  with 
the  official  copy  of  the  bylaws  of  this 
corporate  credit  union. 

Section  2.  Regular  terms  of  office  for 
directors  must  be  periods  of  either  1,  2 
or  3  years  as  the  board  determines; 
provided  that  all  regular  terms  must  be 
for  the  same  number  of  years  and  until 
the  election  and  qualification  of 
successors.  The  regular  terms  must  be 
fixed  at  the  beginning,  or  upon  any 
increase  or  decrease  in  the  number  of 
directors,  so  that  approximately  an 
equal  number  of  regular  terms  must 
expire  at  each  annual  meeting. 

Section  3.  Any  vacancy  on  the  board, 
credit  committee,  or  supervisory 
committee  will  be  filled  by  vote  of  a 
majority  of  the  directors  then  holding 
office.  Directors  and  credit  committee 
members  so  appointed  will  hold  office 


only  until  the  next  annual  meeting,  at 
which  any  unexpired  terms  will  be 
filled  by  vote  of  the  members,  and  until 
the  qualification  of  their  successors. 
Members  of  the  supervisor)'  committee 
so  appointed  will  hold  office  until  the 
first  regular  meeting  of  the  board 
following  the  next  annual  meeting  of 
members  at  which  the  regular  term 
expires  and  until  the  appointment  and 
qualification  of  their  successors. 

Section  4.  A  regular  meeting  of  the 
board  must  be  held  each  month  at  the 
time  and  place  fixed  by  resolution  of  the 
board.  One  regular  meeting  each 
calendar  year  must  be  conducted  in 
person.  If  a  quorum  is  present  in  person 
for  the  annual  in  person  meeting,  the 
remaining  board  members  may 
participate  using  audio  or  video 
teleconference  methods.  The  other 
regular  meetings  may  be  conducted 
using  audio  or  video  teleconference 
methods.  At  least  7  days  prior  to  each 
meeting,  the  secretary  will  cause  the 
following  information  to  be  distributed 
to  each  director: 

(a)  Minutes  of  the  last  meeting: 

(b)  Reports  of  officers,  standing 
committees,  or  of  any  special 
committee: 

(c)  Special  orders,  or  matters  which 
have  been  assigned  priority:  and 

(d)  Any  written  information  on 
unfinished  business  or  new  business 
that  has  been  given  to  the  secretary  by 
any  director. 

Each  participant  of  a  teleconference 
meeting  at  the  next  regularly  convened 
meeting  of  the  board  at  which  the 
participant  is  present  must  sign  minutes 
of  audio  or  video  teleconference 
meetings. 

The  chair,  or  in  the  chair's  absence 
the  ranking  vice  chair,  may  call  a 
special  meeting  of  the  board  at  any  time 
and  must  do  so  upon  written  request  of 
a  majority  of  the  directors  then  holding 
office.  Unless  the  board  prescribes 
otherwise,  the  chair,  or  in  the  chairs 
absence  the  ranking  vice  chair,  will  fix 
the  time  and  place  of  special  meetings. 
Notice  of  all  meetings  will  be  given  in 
such  memner  as  the  board  may  from 
time  to  time  by  resolution  prescribe. 
Special  meetings  may  be  conducted 
using  audio  or  video  teleconference 
methods. 

Section  5.  The  board  has  the  general 
direction  and  control  of  the  affairs  of 
this  corporate  credit  union  and  is 
responsible  for  establishing  programs  to 
achieve  the  purposes  of  this  corporate 
credit  union  as  stated  in  Article  II, 
section  2.  of  these  bylaws.  While  the 
board  may.  as  authorized  herein, 
delegate  the  performance  of 
administrative  duties,  the  board  is  not 


•'(IIH 


[.Ml.i.il   Kf-isi...    Vol.  67,  No.  249/Fridav.  December  27.  2002/Notice8 


relieved  frum  its  resjjonsibility  fur  their 
performance. 

Section  6.  A  majority  of  the  number 
of  directors  constitutes  a  quorum  for  the 
transaction  of  business  at  any  meeting 
thereof,  but  fewer  than  a  quorum  may 
adjourn  from  time  to  time  until  a 
quorum  is  in  attendance. 

Section  7.  If  a  director  or  credit 
committee  member  fails  to  attend  three 
consecutive  regular  meetings  of  the 
board  or  credit  committee:  respectively, 
or  otherwise  fails  to  perform  any  of  the 
duties  devolving  upon  him/her  as  a 
director  or  credit  committee  member, 
his/her  office  may  be  declared  vacant  by 
the  board  and  the  vacancy  filled  as 
herein  provided.  The  board  may  remove 
any  board  officer  from  office  for  failure 
to  perform  the  duties  thereof,  after 
giving  the  officer  reasonable  notice  and 
opportunity  to  be  heard. 

When  any  board  officer,  membership 
officer,  executive  committee  member,  or 
A-sset/Liability  Management  Committee 
(ALCO)  member,  or  credit  committee 
member  is  absent,  disqualified,  or 
otherwise  unable  to  perform  the  duties 
of  his/her  office,  the  board  may.  by 
resolution,  designate  another  member  of 
this  corporate  credit  union  to  act 
temporarily  in  his/her  place.  The  board 
may  also,  by  resolution,  designate 
another  member  or  members  of  this 
corporate  credit  union  to  act  on  said 
committees,  when  necessary,  in  order  to 
attain  a  quorum. 

Section  8.  Any  member  of  the 
supervisory  committee  may  be 
suspended  by  a  majority  vote  of  the 
board  of  directors.  The  members  of  this 
corporate  credit  union  will  decide,  at  a 
special  meeting  held  not  fewer  than  7 
nor  more  than  14  days  after  any  such 
suspension,  whether  the  suspended 
committee  member  will  be  removed 
from  or  restored  to  the  supervisory 
committee. 

Section  9.  No  member  of  the  board  of 
directors  may  receive  any  compensation 
or  benefit  solely  as  a  result  or  by  virtue 
of  service  as  a  member  of  the  board  of 
directors  except  for  reimbursement  for 
reasonable  expenses  incurred  in  the 
performance  of  official  duties  and  as 
provided  for  in  Article  VIII  of  these 
bylaws. 

Section  10.  The  board  of  directors  will 
determine  that  monthly  financial 
statements  are  prepared  showing  the 
condition  of  this  corporate  credit  union. 
These  financial  statements  will  be 
readily  available  to  members  on  a 
monthly  basis  in  a  manner  deemed 
appropriate  by  the  board. 
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Section  1 .  The  board  officers  of  this 
corporate  credit  union  are  comprised  of 
an  executive  officer,  one  or  more 
assistant  executive  officers,  a  financial 
officer,  and  a  secretary,  all  of  whom  will 
be  elected  by  the  board  and  from  their 
number.  The  board  will  determine  the 
title  and  rank  of  each  board  officer  and 
record  them  in  the  addendum  to  this 
article.  One  board  officer,  the 

,  may  be  compensated  for 

his/her  services  to  such  extent  as  may 
be  determined  by  the  board.  If  more 
than  one  assistant  executive  officer  is 
elected,  the  board  will  determine  their 
rank  as  first  assistant  executive  officer, 
second  assistant  executive  officer,  and 
so  on.  The  offices  of  financial  officer 
and  secretary  only  may  be  held  by  the 
same  person.  Unless  removed  as 
provided  in  these  bylaws,  the  officers 
elected  at  the  first  meeting  of  the  board 
will  hold  office  until  the  first  meeting  of 
the  board  following  the  first  annual 
meeting  of  the  members  and  until  the 
election  and  qualification  of  their 
respective  successors. 

Section  2.  Board  officers  will  be 
elected  at  the  first  meeting  of  the  board 
following  the  annual  meeting  of  the 
members,  which  must  be  held  not  later 
than  7  days  after  the  annual  meeting. 
The  elected  officers  will  hold  office 
until  the  first  board  meeting  following 
the  next  annual  meeting  of  the  members 
and  until  the  election  and  qualification 
of  their  respective  successors:  provided 
that  any  person  elected  to  fill  a  vacancy 
caused  by  the  death,  resignation,  or 
removal  of  an  officer  is  elected  by  the 
board  to  serve  only  for  the  unexpired 
term  of  such  officer  and  until  a 
successor  is  duly  elected  and  qualified. 

Section  3.  The  executive  officer  will 
call  and  will  preside  at  all  meetings  of 
the  members  and  at  all  meetings  of  the 
board  unless  disqualified  through 
suspension  by  the  supervisory 
committee.  The  executive  officer  also 
performs  such  other  duties  as 
customarily  appertain  to  the  office  of 
the  executive  officer  or  as  may  be 
directed  to  perform  by  resolution  of  the 
board  not  inconsistent  with  the  Act  and 
regulations  and  these  bylaws. 

Section  4.  The  ranking  assistant 
executive  officer  available  has  and  may 
exercise  all  the  powers,  the  authority, 
and  the  duties  of  the  executive  officer 
during  the  absence  of  the  latter  or  his/ 
her  inability  to  act. 

Section  5.  Unless  the  board  employs 
a  separate  management  official,  the 
financial  officer  is  responsible  for  the 


management  ut  the  corporate  iredit 
union  and  has  such  authority  and  such 
powers  as  delegated  by  the  board  to 
conduct  business  from  day  to  day.  If 
actually  managing  the  corporate  credit 
union,  the  financial  officer  may  be 
compensated  as  may  be  determined  by 
the  board.  The  financial  officer  may 
employ  or  designate  one  or  more 
assistants,  as  well  as  other  employees, 
and  may  authorize  them  to  perform  any 
of  the  duties  devolving  on  the  financial 
officer,  including  the  signing  of  checks. 
When  so  designated  by  the  financial 
officer  or  the  board,  any  assistant  may 
also  act  as  financial  officer  during  the 
temporary  absence  of  the  financial 
officer  or  in  the  event  of  the  financial 
officer's  inability  to  act. 

Section  6.  The  board  may  employ  a 
management  official  who  is  not  a 
member  of  the  board  and  who  is  under 
the  direction  and  control  of  the  board, 
and  has  all  of  the  duties,  powers,  rights 
and  responsibilities  of  the  financial 
officer  described  in  Section  5.  The  board 
determines  the  title  and  the  rank  of  each 
management  official  and  records  them 
in  the  addendum  to  this  article. 

Section  7.  The  secretary  causes  to  be 
prepared  and  maintained  full  and 
correct  records  of  all  meetings  of  the 
members  and  of  the  board,  which 
records  will  be  prepared  within  7  days 
after  the  respective  meetings.  The 
secretary  promptly  informs  NCUA  in 
writing  of  any  change  in  the  address  of 
the  office  of  this  corporate  credit  union, 
or  the  location  of  its  principal  records. 
The  secretary  gii'es,  or  causes  to  be 
given,  in  the  manner  prescribed  in  these 
bylaws,  proper  notice  of  all  meetings  of 
the  members,  and  performs  such  other 
duties  as  he/she  may  be  directed  by 
resolution  of  the  board  not  inconsistent 
with  the  Act,  regulations  and  these 
bylaws. 

The  board  may  employ  one  or  more 
assistant  secretaries,  none  of  whom  may 
also  hold  office  as  executive  officer, 
assistant  executive  officer,  or  financial 
officer,  and  may  authorize  them  under 
direction  of  the  secretary  to  perform  any 
of  the  duties  devolving  on  the  secretary. 

Section  8.  The  board  may  appoint  an 
executive  committee  of  not  fewer  than 
three  directors  to  act  for  it  with  respect 
to  specifically  delegated  functions  and 
subject  to  such  limitations  as  prescribed 
by  the  board. 

Section  9.  The  board  may  appoint  one 
or  more  membership  officers  to  approve 
applications  for  membership  under  such 
conditions  as  the  board  and  these 
bylaws  may  prescribe.  Such 
membership  officer  or  officers  may  not 
be  a  person  or  persons  authorized  to 
disburse  funds. 
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Section  10.  The  board  will  appoint  an 
ALCO  composed  of  not  less  than  three, 
including  at  least  one  board  member,  to 
have  charge  of  making  investments 
under  rules  and  procedures  established 
by  the  board. 

Section  n .  No  member  of  the 
executive  committee,  ALCO  or 
membership  officer  may  be 
compensated  as  such.  Members  of  the 
executive  committee.  ALCO.  and 
membership  officers  serve  at  the 
pleasure  of  the  board  of  directors. 

Addendum 

The  title  and  rank  of  the  board  officers 
and  management  officials  of  this 
corporate  credit  union  are  as  follows: 

(a)  The  executive  officer  is  to  have  the 
title  of . 

(b)  The  assistant  executive  officer  is  to 
have  the  title  of . 

(c)  The  financial  officer  is  to  have  the 
title  of . 

(d)  The  assistant  fineuicial  officer  is  to 
have  the  title  of . 

(e)  The  recording  officer  is  to  have  the 
title  of . 

(f)  The  assistant  recording  officer  is  to 
have  the  title  of . 

(g)  The  management  official  is  to  have 
the  title  of . 

(h)  The  assistant  management  official 
is  to  have  the  title  of . 

Article  IX.  Credit  Committee 

Section  1.  The  board  iimst  determine 
whether  or  not  this  corporate  credit 
union  will  have  a  credit  committee,  and 
if  so.  whether  the  committee  members 
will  be  elected  by  the  membership  or 
appointed  by  the  board.  The  board's 
determination  is  recorded  in  the 
addendum  to  this  Article.  If  this 
corporate  credit  union  has  a  credit 
committee,  either  elected  or  appointed, 
sections  2  through  7  of  this  Article 
apply.  If  this  corporate  credit  union 
does  not  have  a  credit  committee,  the 
board  will  establish  by  resolution  the 
procedures  for  appointing  loan  officers, 
delegating  authority  to  the  loan  officers, 
and  for  appeal  of  loan  officer  decisions 
to  the  board  of  directors  in  accordance 
with  applicable  law  and  regulation. 

Section  2.  The  credit  committee 

consists  of members. 

Members  of  the  credit  committee  must 
be  selected  from  among  the  members  of 
the  corporate  credit  union  and/or  the 
designated  representatives  of  members 
or  qualified  corporate  credit  union  staff. 
The  number  of  members  of  the  credit 
committee  may  be  changed  to  an  odd 
number  not  fewer  than  three  nor  more 
than  seven  by  resolution  of  the  board. 
No  reduction  in  the  number  of  members 
may  be  made  unless  corresponding 
vacancies  exist  as  a  result  of  deaths. 


resignations,  expiration  of  terms  of 
office,  or  other  actions  provided  by 
these  bylaws.  A  copy  of  the  resolution 
of  the  board  covering  any  increase  or 
decrease  in  the  number  of  committee 
members  must  be  filed  with  the  official 
copy  of  the  bylaws  of  this  corporate 
credit  union. 

Section  3.  Regular  terms  of  office  for 
credit  committee  members  are  for 
periods  of  either  1,  2,  or  3  years  as  the 
board  will  determine:  provided  that  all 
regular  terms  are  for  the  same  number 
of  years  and  until  the  election  and 
qualification  of  successors.  The  regular 
terms  are  fixed  at  the  beginning,  or  upon 
any  increase  or  decrease  in  the  number 
of  committee  members,  so  that 
approximately  an  equal  number  of 
regular  terms  expire  at  each  annual 
meeting. 

Section  4.  The  credit  committee 
chooses  from  their  number  a  chairman 
and  a  secretary.  The  secretary  of  the 
committee  prepares  and  maintains  full 
and  correct  records  of  all  actions  taken 
by  it.  and  such  records  must  be 
prepared  within  3  days  after  the  action. 
The  offices  of  chairman  and  of  secretary 
may  be  held  bv  the  same  person. 

Section  5.  The  credit  committee  may, 
by  majority  vote  of  its  members,  appoint 
one  or  more  loan  officers  to  serve  at  its 
pleasure  and  delegate  its  powers  to  such 
loan  officers. 

Section  6.  The  credit  committee  or 
loan  officer  must  inquire  into  the 
financial  condition  of  each  loan 
applicant.  No  loan  or  line  of  credit  will 
be  made  unless  approved  by  the 
committee  or  a  loan  officer  in 
accordance  with  applicable  law  and 
regulations. 

Section  7.  Subject  to  the  limits 
imposed  by  law,  regulation,  these 
bylaws,  and  the  general  policies  of  the 
board,  the  credit  committee,  or  a  loan 
officer,  will  determine  the  security,  if 
any,  required  for  each  application  and 
the  terms  of  repayment. 

Addendum 

(a)  This  corporate  credit  union  (1) 
will,  (2)  will  not  (delete  one)  have  a 
credit  committee  (date  of  board  action 

). 

(b)  The  members  of  the  credit 
committee  of  this  corporate  credit  union 
will  be:  (1)  Elected  by  the  members  (2) 
appointed  by  the  board  of  directors 
(delete  one  or  indicate  not  applicable) 
(date  of  board  action ). 

.\rticlp  \.  Supervisor)  Committee 

Section  1 .  The  supervisory  committee 
is  appointed  by  the  board  from  among 
the  members  and/or  from  among  the 
members'  designated  representatives. 
The  board  determines  the  number  of 


members  on  the  committee,  which  may 
not  be  fewer  than  three  nor  more  than 
five.  No  member  of  the  credit  committee 
or  any  employee  of  this  corporate  credit 
union  may  be  appointed  to  the 
committee.  Regular  terms  of  committee 
members  are  for  periods  1.  2.  or  3  years 
as  the  board  determines:  provided  that 
all  regular  terms  are  for  the  same 
number  of  years  and  until  the 
appointment  and  qualification  of 
successors.  The  regular  terms  expire  at 
the  first  regular  meeting  of  the  board 
following  each  annual  meeting. 

Section  2.  The  supervisory  committee 
members  choose  from  among  their 
number  a  chairman  and  a  secretary.  The 
secretary  of  the  supervisory-  committee 
prepares,  maintains,  and  has  custody'  of 
full  and  correct  records  of  all  actions 
taken  by  it.  The  same  person  may  hold 
the  offices  of  chairman  and  of  secretary. 

Section  3.  The  supervisory  committee 
causes  to  be  made  such  audits  and  to 
prepare  and  submit  such  written  reports 
to  the  board  and  the  members  as  are 
required  by  the  Act  and  regulations. 

Section  4.  The  super\'ison.  committee 
verifies  or  causes  to  be  verified  the 
accounts  of  members  in  accordance 
with  the  Act  amd  regulations. 

Section  5.  By  unanimous  vote,  the 
supervisory  committee  may  suspend 
until  the  next  meeting  of  the  members 
any  director,  executive  officer,  or 
member  of  the  credit  committee.  In  the 
event  of  any  such  suspension,  the 
supervisory-  committee  will  call  a 
special  meeting  of  the  members  to  act 
on  said  suspension,  which  meeting  will 
be  held  not  fewer  than  7  nor  more  than 
14  days  after  such  suspension.  The 
chairman  of  the  committee  will  act  as 
chairman  of  the  meeting  unless  the 
members  select  another  person  to  act  as 
chairman. 

Section  6.  By  the  affirmative  vote  of 
a  majority  of  its  members,  the 
supervisory  committee  may,  after 
notification  to  the  board,  call  a  special 
meeting  of  the  members  to  consider  any 
violation  of  the  provisions  of  the  Act  or 
of  the  regulations,  or  of  the  charter,  or 
of  the  bylaws  of  this  corporate  credit 
union,  or  to  consider  any  practice  of  this 
corporate  credit  union  which  the 
committee  deems  to  be  unsafe  or 
unauthorized. 

Article  XI.  GenerHl 

Section  1.  The  officers,  directors, 
members  of  committees,  and  employees 
of  this  corporate  credit  union  must  hold 
in  confidence  all  transactions  of  this 
corporate  credit  union  with  its  members 
and  all  information  respecting  their 
business  affairs,  except  when  permitted 
by  state  or  federal  law. 
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Section  2.  No  director,  committee 
member,  officer,  agent,  or  employee  of 
this  corporate  credit  union  may 
participate  in  any  manner,  directly,  or 
indirectly,  in  the  deliberation  upon  6r 
the  determination  of  any  question 
affecting  his/her  pecuniary  interest  or 
the  pecuniary  interest  of  any 
corporation,  partnership,  or  association 
(other  than  this  corporate  credit  union) 
in  which  he/she  is  directly  or  indirectly 
interested.  In  the  event  of  the 
disqualification  of  any  director 
respecting  any  matter  presented  to  the 
board  for  deliberation  or  determination, 
sill  h  director  must  withdraw  from  such 
liuhberation  or  determination  and,  in 
such  event,  the  remaining  qualified 
directors  present  at  the  meeting,  if 
constituting  a  quorum  with  the 
disqualified  director  or  directors,  may 
exercise  with  respect  to  this  matter,  by 
majority  vote,  all  the  powers  of  the 
board.  In  the  event  of  the 
disqualification  of  any  member  of  the 
credit  committee,  ALCO  or  the 
supervisory  committee,  such  committee 
member  must  withdraw  from  such 
deliberation  or  determination. 

Section  3.  The  board  has  the  right,  at 
any  time,  to  impose  fees  for  such 
services  and  activities,  as  it  deems 
necessary  or  desirable 

Vrtu  It'  \II    ()})«T<ili(ms  hiillovMiiu  .in 
\ttai  k  (III  the  I   iiite<)  St.itt's  or 
(  ataNtrophii  ( )<  (  urrem  v  ( )llu'rwisi' 
Kendennk;  tin-  (iijrporat*-  (  rt-dit  I  mon 
Iiiiip»M  able 

.•>:  ..lion  1.  In  the  event  of  an  attack 
upon  the  United  States,  or  other 
catastrophic  occurrence  causing  a 
contingency  situation,  the  officers  and 
employees  of  the  corporate  credit  union 
will  continue  to  conduct  the  affairs  of 
the  corporate  credit  union  under  such 
guidance  from  the  directors  as  may  be 
available  and  subject  to  conformance 
with  any  government  directives  during 
the  emergency. 

Section  2.  In  the  event  of  an  attack 
upon  the  United  States,  catastrophic 
occurrence,  or  a  contingency  situation, 
of  sufficient  severity  to  prevent  the 
conduct  and  management  of  the  affairs 
and  business  of  the  corporate  credit 
union  by  its  regularly  elected  directors, 
officers,  and  properly  constituted 
committees  as  contemplated  by  these 
bylaws,  any  three  available  members  of 
the  then  incumbent  board  of  dire<:tors 
will  constitute  a  quorum  of  the  board  of 
directors  for  the  full  conduct  and 
management  of  the  affairs  and  business 
of  the  corporate  credit  union  including 
the  approval  of  loans  to  members  if  the 
regularly  elected  credit  committee  is  not 
available.  In  the  event  of  the 
unavailability  at  such  time  of  three 


members  of  the  board,  the  vacancies,  in 
order  to  provide  a  quorum  of  three,  will 
be  filled  by  a  succession  list  established 
by  the  board  of  directors. 

Section  3.  Pursuant  to  this  section  the 
corporate  credit  union  will  maintain 
and  periodically  test  an  organization- 
wide  contingency  plan  that  addresses 
all  reasonable  emergency  and  disaster 
scenarios. 

Thi';  hvlaw  is  subject  to 
Miipiiintritation  by  resolutions  of  thr 
board  li   iiri'(  tors  passed  fmni  tuno  to 
time  f(Ji  that  purpose,  and  an\ 
provisions  of  these  bylaws  (other  th.iii 
this  section)  and  any  resolutions  wtm  h 
are  contrary  to  the  provisions  of  this 
section  or  to  the  provisions   if  .ww  such 
implemented  resolutions  will  b«: 
suspended  until  a  regularly  constituted 
board  of  directors  can  be  obtained. 

\rti(  lp  XIII.  Amendment.s  of  Bvlaws 
and  l.harter 

Section  1.  Amendments  of  these 
bvl  uv-  !n,iv  be  adopted  and 
ani'iidiiit'iits  of  the  chartHr  may  be 
requested  by  the  affirmative  vote  of  two- 
thirds  of  the  authorized  number  of 
members  of  the  board  at  any  duly  held 
board  meeting,  if  the  members  of  the 
board  have  been  given  prior  written 
notice  of  the  meeting  and  the  notice  has 
contained  a  copy  of  the  proposed 
amendment  or  amendments.  No 
amendment  of  the  bylaws  or  charter 
becomes  effective  until  approved  in 
writing  by  NCUA. 
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THE  NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

agency:  The  National  Endowment  for 

the  Humanities. 

action:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
thi'  1  t'dtral  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1 100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
D.iiii'M  SI  iiii'-id''i    A'ixi-^'a)  I  "imuittee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 


SUPPLEMENTARY  INFORMATION:  The 

proposiui  fiiiM'tuins  ATv  for  tlif  [uirpose 
of  paiit'l  ri'vicv\    (iis(  iissiuii    I'v  alu.djnn 
and  r>'<  nmnu'iidatuiii  >iii  .ijifilu  .itiiin- 
for  fiii.iiH  i.d  .issislanc  c  under  the 
Nitinn.il  Kiitindalion  on  the  Arts  and  the 
iliini.iniSie'.  Act  of  14t)5.  as  anuMidt'd. 
nil  hidmu  liisi  ussidii  of  information 
gi\ei)  111  (  unfiiienLi'  \<<  ifie  agency  by  the 
glint  ifiplicants.  Be<;ause  the  proposed 
meetings  will  ( (uisiiier  information  that 
is  ilkelv   to  dlsL.lose  trade  se(  rels  and 
commercial  or  finaiu;ial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  liist  Insure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  bv  the 
Chairman  s  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings. 
dated  July  19.  1993.  1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date  January  6.  2003. 
Time:  830  a.m.  to  .S  p.m 
Room:  415. 

Program; This  meeting  will  review 
applications  for  Exemplary  Education 
Projects,  submitted  to  the  Division  of 
Education  Programs  at  the  October  15, 
2002  deadline. 

2.  Date:  January  6,  2003. 
Time:  9  a.m.  to  5  p.m. 
Room.  315. 

Program:  This  meeting  will  review 
applications  for  Fellowship  Programs  at 
Independent  Research  Institutions, 
submitted  to  the  Division  of  Research 
Programs  at  the  September  1 .  2002 
deadline. 

3.  Dote:  January  8.  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  730. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Media,  submitted  to  the  Division  of 
Public  Programs  at  the  November  1, 
2002  deadline. 

4.  Dafe;  January  8,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Exemplary  Education 
Projects,  submitted  to  the  Division  of 
Education  Programs  at  the  October  15, 
2002  deadline. 

5.  Date:  January  8.  2003. 
Time:  9  a.m.  to  5  p.m. 

Room:  Library  of  Congress.  Jefferson 
Building.  Wilson  Room 

Program:  Tins  in -eting  will  review 
applications  for  Library  of  Congress 
John  W.  Kluge  Fellowships  Program, 
submitted  to  the  Division  of  Research 
Programs,  at  the  August  15,  2002 
deadline. 
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6.  Date:  Januar>'  9.  2003. 
Time:  8:30  a.m.  to  5  p  m 
Room:  315. 

Program:  This  meeting  will  re\iew 
applications  for  Collaborative  Researt  h 
submitted  to  the  Dnision  of  Research 
Programs  at  the  September  1 .  2002 
deadline. 

7.  Date:  January  9,  2003. 
Time:  8:30  a.m.  to  5  p  m 
Room  415. 

Program:  This  meeting  will  review 
applications  for  Exemplary  Education 
Projects,  submitted  to  the  Division  of 
Education  Programs  at  the  October  15. 
2002  deadline. 

8.  Date:  [anuary  10.  2003. 
Time:  9  a.m.  to  5  p.m. 
floom;  315. 

Program:  This  meeting  will  review 
applications  for  Scholarly  Editions, 
submitted  to  the  Division  of  Research 
Programs  at  the  September  l   2002 
deadline. 

9.  Date:  January  10.  2003. 
Time:  8:30  a.m.  to  5  p.m. 
floom;  415. 

Program:  This  meeting  will  reviev\ 
applications  for  Exemplary  Education 
Projects,  submitted  to  the  Division  of 
Education  Programs  at  the  October  15, 
2002  deadline. 

10.  Date:  January  13,  2003. 
Time:  9  a.m.  to  5  p.m.  • 
floom;  315. 

Program:  This  meeting  will  review- 
applications  for  Collaborative  Research, 
submitted  to  the  Division  of  Research 
Programs  at  the  September  1 ,  2002 
deadline. 

11.  Dafe;  January  13.  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Program  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Media,  submitted  to  the  Division  of 
Public  Programs  Education  at  the 
November  1,  2002  deadline. 

12.  Date:  January  15,  2003. 
Time:  9  a.m.  to  5  p.m. 

Room:  Library  of  Congress.  Jefferson 
Building.  Wilson  Room 

Program:  This  meeting  will  review 
applications  for  Library  of  Congress 
John  W.  Kluge  Fellowships  Program, 
submitted  to  the  Division  of  Research 
Programs  at  the  August  15,  2002 
deadline. 

13.  Date:  January  16.  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Progra/n;  This  meeting  will  review- 
applications  for  Humanities  Projects  m 
Media,  submitted  to  the  Division  of 
Public  Programs,  at  the  November  1, 
2002  deadline. 

14.  Date:  January  16,  2003. 
Tjmf?;  8:45  a.m.  to  5  p.m. 
Room:  315. 


Program:  This  meeting  will  review 
applications  for  Collaborative  Research, 
submitted  to  the  Division  of  Research 
Programs  at  the  September  1.  2002 
deadline 

15.  Dafe  ianuary  22,  2003. 

Time:  9  a.m.  to  5  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
applicationj.  for  Collaborative  Research. 
submitted  to  the  Division  of  Research 
Programs  at  the  September  1.  2002 
deadline 

Ih  Date:  Januar>'  22,  2003. 

Time;  8:30  to  5  p.m. 

Room ;  4 1 5 . 

Program:  This  meeting  will  review- 
applications  for  Humanities  Projects  in 
Media,  submitted  to  the  Division  of 
Public  Programs  at  the  November  1, 
2002  deadline. 

17.  Date:  January  24.  2003. 

Time:  9  a.m.  to  5  p.m. 

floom;  315. 

Program:  This  meeting  will  review 
applications  for  Scholarly  Editions. 
submitted  to  the  Division  of  Research 
Programs  at  the  September  1 .  2002 
deadline. 

18  Dafe;  January  29,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Room ;  4 1 5 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Media,  submitted  to  the  Division  of 
Public  Programs  at  the  November  1, 
2002  deadline. 

19.  Date:  Januar>'  30.  2003. 
Time:  8:45  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Collaborative  Research, 
submitted  to  the  Division  of  Research 
Programs  at  the  September  1.  2002 
deadline. 

20.  Date:  January-  31.  2003. 
Time:  9  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Collaborative  Research, 
submitted  to  the  Division  of  Research 
Programs  at  the  September  1 .  2002 
deadline. 

Daniel  Schneider. 

Advisory  Committee  Management  Officer. 

(FR  Dor  C)2-,12646  Filed  12-26-02;  8:45  am] 

BILLING  CODE  7536-01 -P 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995.  Public  Law  104- 
13  (44  U.S.C.  3501  et  seq.),  and  as  part 
of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  or  other 
Federal  agencies  to  comment  on  this 
proposed  continuing  information 
collection.  The  National  Science 
Foundation  (NSF)  will  publish  periodic 
summaries  of  the  proposed  projects. 
COMMENTS:  Comments  are  invited  on  (a) 
whether  the  proposed  collection  of 
information  is  necessary-  for  the  proper 
performance  of  the  functions  of  the 
Foundation,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  Foundation's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

DATES:  Written  comments  on  this  notice 
must  be  received  by  February  25,  2003 
to  be  assured  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
Send  commen*";  ''  ^-!r!'-p<;';  brlnw- 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suzanne  H.  Plimpton,  Reports  Clearance 
Officer,  National  Science  Foundation, 
4201  Wilson  Boulevard.  Suite  295. 
Arlington.  Virginia  22230;  telephone 
(703)  292-7556;  or  send  e-mail  to 
splimpto@nsf.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Frida\ 

SUPPLEMENTARY  INFORMATION. 

Title  of  Collection:  2003  National 
Survey  of  Recent  College  Graduates. 

OMB  Approval  Number:  3145-0077. 

Expiration  Date  of  Approval:  May  31. 
2004. 

Type  of  Request:  Intent  to  seek 
approval  to  extend  an  information 
collection  for  three  years. 

1.  Abstract 

The  National  Survey  of  Recent 
College  Graduates  (NSRCG)  has  been 
conducted  biennially  since  1974.  The 
2003  NSRCG  will  consist  of  a  sample  of 
individuals  who  have  completed 
bachelor's  and  master's  degrees  in 
science  and  engineering  from  U.S. 
institutions.  The  purpose  of  this  study 
is  to  provide  national  estimates  on  the 
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new  entrants  in  the -^      1 :      and 
engineering  workforce  and  to  provide 
estimates  on  the  characteristics  of  recent 
bachelor's  and  master's  graduates  with 
science  and  engineering  degrees.  The 
study  is  one  of  three  components  of  the 
Scientists  and  Engineers  Statistical  Data 
System  (SESTAT).  which  produces 
national  estimates  of  the  size  and 
characteristics  of  the  nation's  science 
and  engineering  population. 

The  National  Science  Foundation  Act 
of  1950.  as  subsequently  amended, 
includes  a  statutory  charge  to '■*    *    * 
provide  a  central  clearinghouse  for  the 
collection,  interpretation,  and  analysis 
of  data  on  scientific  and  engineering 
resources,  and  to  provide  a  source  of 
information  for  policy  formulation  by 
other  agencies  of  the  Federal 
Government."  The  NSRCG  is  designed 
to  comply  with  these  mandates  by 
providing  information  on  the  supply 
and  utilization  of  the  nation's  recent 
bachelor's  and  master's  level  scientists 
and  engineers.  Collected  data  will  be 
used  t(j  produce  estimates  of  the 
characteristics  of  these  individuals. 
They  will  also  provide  necessary  input 
into  the  SESTAT  labor  force  data 
system,  which  produces  national 
estimates  of  the  size  and  characteristics 
of  the  country's  science  and  engineering 
population.  The  Foundation  uses  this 
information  to  prepare  congressionally 
mandated  reports  such  as  Women. 
Minorities  and  Persons  with  Disability 
in  Science  and  Engineering  and  Science 
and  Engineering  Indicators.  NSF 
publishes  statistics  from  the  survey  in 
many  reports,  but  primarily  in  the 
biennial  series.  Characteristics  of  Recent 
Science  and  Engineering  Graduates  in 
the  United  States.  A  public  release  file 
of  collected  data,  designed  to  protect 
respondent  confidentiality,  also  is 
expected  to  be  made  available  to 
researchers  on  CD-ROM  and  on  the 
World  Wide  Web. 

Mathematica  Policy  Research,  Inc.  of 
Princeton.  New  jersey  will  conduct  the 
study  for  NSF.  Data  are  obtained  by  mail 
questionnaire,  computer  assisted 
telephone  interviews  and  web  survey 
beginning  October  2003.  The  survey 
will  be  collected  in  conformance  with 
the  Privacy  Act  of  1974  and  the 
individual's  response  to  the  survey  is 
voluntary.  NSF  will  insure  that  all 
information  collected  will  be  kept 
strictly  confidential  and  will  be  used 
only  for  research  or  statistical  purposes, 
analyzing  data,  and  preparing  scientific 
reports  and  articles. 

2.  hxp«'<  It'd  Ki'spnnilfiils 

A  statistical  sample  of  approximately 
18,000  bachelor's  and  master's  degree 
recipients  in  science,  engineering,  and 


health  will  be  contacted  in  2003.  A  total 
response  rate  in  2001  was  80%. 

3.  Estimate  of  Burden 

The  ainuunl  ol  time  to  complete  the 
questionnaire  may  vary  depending  on 
an  individual's  circumstances;  however, 
on  average  it  will  take  approximately  25 
minutes  to  complete  the  survey.  We 
estimate  that  the  total  annual  burden 
will  be  7,500  hours  during  the  year. 

Dated:  December  23.  2002. 
Suzanne  H.  Plimpton, 

Reports  CIruniiui:  Officer,  National  Science 
Foundation 
IFR  DtH    02-:)27fi8  Filed  12-26-02:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No   030    13573] 

In  the  Matter  of  PermaGrain  Products, 
Incorporated  4789  West  Chester  Pike. 
Newtown  Square   Pennsylvania.  19073 
License  Nos   37-17860-01.  EA-02- 
260   Demand  for  Information 

1 

PermaGrain  Products.  Inc.  (the 
Licensee)  is  the  holder  of  Byproduct 
Material  License  No.  37-17860-01 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  part  30.  The  license 
authorizes  the  possession  and  use  of 
2,000,000  curies  of  cobalt  60  for  the 
irradiation  of  materials  other  than 
explosives  or  corrosive  materials.  The 
license  further  authorizes  an  additional 
5.000  curies  of  cobalt  60  for  use  in  a 
NUMEC  Model  NRI-300A  self-shielded 
irradiator  for  irradiation  of  materials. 
The  license,  originally  issued  on 
December  21.  1977,  was  last  renewed  on 
March  7.  1997.  and  is  due  to  expire  on 
March  31.  2007.  The  license  permits  use 
of  material  at  the  Licensee's  facilities  at 
Reactor  Road.  Karthaus.  Pennsylvania. 
PermaGrain  Products.  Inc.,  leases  the 
location  from  the  Commonwealth  of 
Pennsylvania,  the  owner  of  the  site. 

II 

On  November  12.  2002.  Dr.  A.  E.  Witt, 
President  of  PermaGrain  Products.  Inc. 
informed  the  NRC  that  the  Licensee  was 
having  financial  difficulty  and  that  it 
might  declare  bankruptcy.  On 
November  13.  2002.  Dr.  Witt  provided  a 
letter  to  NRC  Region  1  which  made 
certain  staffing  and  security 
commitments  for  the  Karthaus  facility 
that  would  continue  until  NRC  was 
notified  otherwise.  Since  that 
notification.  PermaGrain  was  engaged  in 
negotiations  with  a  potential  buyer 


which,  if  they  had  been  successful, 
could  have  alleviated  the  Licensee's 
financial  difficulties. 

On  December  6.  2002.  leffrey 
Kurtzman.  counsel  to  PermaGrain 
Products.  Inc.  notified  the  NRC  that  the 
negotiations  had  not  been  successful.  He 
also  notified  the  NRC  that  the  Licensee 
intended  to  file  a  voluntary  petition 
pursuant  to  chapter  7  of  title  1 1  of  the 
United  States  Code  (the  "Bankruptcy 
Code")  in  the  United  States  Bankruptcy 
Court  of  the  Eastern  District  of 
Pennsylvania.  On  December  16.  2002, 
Mr.  Kurtzman  notified  NRC  of  the 
Licensee's  intention  to  file  for 
bankruptcy  on  or  about  December  1 7, 
2002. 

The  NRC  is  concerned  that 
PermaGrains  financial  situation  will 
not  allow  continued  funding  of 
activities  that  are  essential  to  ensure 
radiological  safety  and  security  of 
licensed  material  present  at  the  site. 
Therefore,  further  information  is  needed 
to  determine  whether  the  Commission 
can  have  reasonable  assurance  that  in 
the  future  the  Licensee  will  maintain 
security  of  licensed  material  as  well  as 
continued  maintenance  of  the  required 
safety  features,  including  the  security 
alarm  system,  ventilation  system, 
appropriate  water  level  in  the  pool,  the 
demineralizer  system,  the  heating 
system,  electric  and  water  supply  in  the 
facility,  all  of  which  are  essential  to 
ensure  radiological  safety  at  the 
premises. 

UI 

Accordingly,  pursuant  to  sections 
161c.  1610.  182  and  186  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.204  and  10  CFR  part  30.  in  order  for 
the  Commission  to  determine  whether 
your  licenses  should  be  modified, 
suspended  or  revoked,  or  other 
enforcement  action  taken  to  ensure 
compliance  with  NRC  regulatory 
requirements,  the  Licensee  is  required 
to  submit  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC]  20555. 
within  48  hours  of  the  date  of  this 
Demand  for  Information,  in  writing  and 
under  oath  or  affirmation: 

A.  1.  A  written  de.scription  of  its  plan 
to  continue  to  provide  security  over  and 
control  access  to  the  Karthaus  site,  in 
accordance  with  10  CFR  parts  20  and 
36; 

2.  A  list  of  the  essential  services 
necessary  to  maintain  radiation  safety 
and  security  of  the  radioactive  matorial 
on  the  site,  and  the  Licensee's  plan  (or 
continuation  of  these  services.  The  list 
should  include  utilities,  periodic 
maintenance  and  contract  services,  such 
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as  a  security  alarm  monitoring  service. 
If  the  Licensee  is  unable  to  provide  any 
of  the  es.sential  services,  the  plan  should 
include  provisions  for  a  third  party  to 
provide  (or  the  ser\ice(s).  including 
providing  the  training  necessary  to 
adequately  provide  the  serv'ice(s). 

B.  In  light  ()(th(>  findings  set  forth  in 
section  II  of  thi.s  demand  for 
information,  the  Licensee  shall  provide 
to  NRC  a  written  plan  for  disposition  of 
the  cobalt  60  sources  (inchidinp  those  m 
the  self  contained  irradiator)  in 
compliance  with  10  (VR  30.36.  The 
plan  shall  contain: 

1.  A  description  of  how  the  sources 
will  be  removed,  packaged  transported 
and  disposed  of:  and, 

2.  A  timetable  for  the  transfer  of  all 
licensed  material  (rom  the  site  to  an 
authorized  recipient. 

Copies  also  shall  be  sent  to  the 
Assistant  General  Counsel  for  Materials 
Litigation  and  Enforcement  at  the  same 
address,  and  to  the  Regional 
Administrator,  NRC  Region  I,  475 
Allendale  Road.  King  of  Prussia, 
Pennsylvania.  19406-1415. 

After  reviewing  your  response,  the 
NRC  will  determine  whether  further 
action  is  necessary  to  ensure 
compliance  with  regulatory 
requirements. 

Dated  this  17th  day  of  December,  2002. 
For  the  Nuclear  Regulatory  Commission. 
Frank  ].  Congel, 
Director,  Office  of  Enforcement. 
|FK  Doc.  02-32696  Filed  12-26-02;  8:45  am) 
BtUJNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-354] 

PSEG  Nuclear  LLC;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  o(  an 
amendment  to  Facilitv  Operating 
License  No.  NPF-5  7.  issued  to  PSEG 
Nuclear  LLC  (PSEG  or  the  licensee),  (or 
operation  of  the  Hope  Creek  Generating 
Station  (Hope  Creek)  located  in  Salem 
County,  New  )ersey 

The  proposed  amendment  would 
[)rovide  a  one-time  change  to  Technical 
Specification  (TS)  4,8.1  1.2,h  14  to 
allow  the  testing  of  Hope  Creek  s 
emergency  diesel  generator  (EDG) 
lockout  relavs  to  be  performed  at  power 
until  startup  (rom  its  eleventh  refueling 


outage  (spring  2003).  The  current  TS 
surveillance  requirement  (SR)  only 
allows  the  EDG  lockout  relays  to  be 
tested  during  shutdown  conditions. 
.Approval  and  implementation  of  the 
proposed  TS  change  would  allow  the 
testing  that  has  been  completed  to  be 
used  to  comply  with  TS  4, 8. 1.1. 2. h. 14. 

PSEG  has  requested  that  the  proposed 
TS  change  be  issued  on  an  exigent  basis 
in  accordance  with  Title  10  of  the  Code 
of  Federal  Regulations  (10  CFR)  Section 
50.91(a)(6).  On  December  12.  2002.  all  4 
Hope  Creek  EDGs  were  declared 
inoperable  at  1:07  p.m.  due  to  the 
licensee's  failure  to  fullv  comply  with 
TS  SR  4.8.1.1.2.h.l4.a.  PSEG  invoked 
TS  4.0.3.  thus  permitting  24  hours  to 
complete  the  required  surveillance 
activities.  The  SR  that  was  not  met 
required  the  licensee  to  demonstrate 
that  the  EDG  differential  current  and 
low  lube  oil  pressure  could 
independently  provide  trip  and  lockout 
inputs  to  the  lockout  relay  86R.  TS 
4  8  1  1.2. h  requires  this  test  to  be 
performed  during  shutdown  conditions. 
At  11:20  a.m.  on  December  13,  2002, 
PSEG  invoked  TS  4.0.3  when  it 
determined  that  portions  of  SRs 
4. 8. 1.1. 2. h. 14. b  (backup  relay  86B)  and 
4. 8. 1.1. 2. h. 14. c  (breaker  failure  relay 
86F)  were  missed  for  EDG  "A"  and  EDG 
"C."  TS  4  0.3  allows  the  licensee  to 
complete  missed  surveillance  tests 
within  a  24-hour  period  following 
discovery  that  a  SR  was  not  done.  On 
December  13,  2002,  PSEG  requested  that 
the  NRC  exercise  discretion  in 
accordance  with  Section  VII.C  of  the 
"General  Statement  of  Policy  and 
Procedures  for  NRC  Enforcement 
Actions"  (Enforcement  Policy), 
NUREG-1600,  by  granting  a  Notice  of 
Enforcement  Discretion  (NOED).  At  the 
time  of  the  NOED  request,  the  licensee 
was  conducting  portions  of  testing  to 
meet4.8.1.1.2.h.l4.band 
4.8.1.1.2.h.l4.c.  Because  TS  4.8.1.1.2.h 
currently  requires  that  these  tests  be 
performed  during  shutdown  conditions 
and  the  time  to  Hope  Creek's  next 
scheduled  outage  would  exceed  the 
non-compliance  period  beyond  14  days. 
PSEG  further  requested  a  one-time 
change  to  TS  4. 8. 1.1. 2. h  under  exigent 
circumstances.  Approval  of  this  one- 
time TS  change  would  allow  testing 
recently  conducted  during  power 
operations  to  satisf\-  the  SR  on  the  EDG 
lockout  relays. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
.Atomic  Energy  Ad  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations 

Pursuant  to  10  CFR  50  91(a)(6)  for 
amendments  to  be  granted  under 


exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  request  is  only  administrative  in 
nature.  Portions  of  the  protective  Emergency 
Diesel  Generator  (EDG)  lockout  function 
testing  required  by  Technical  Specification 
(TS)  4. 8. 1.1. 2. h. 14  were  discovered  to  have 
been  missed  and  have  since  been 
satisfactorily  performed  during  power 
operation.  The  provision  of  TS  4. 8. 1.1. 2. h 
that  requires  testing  be  performed  during 
shutdown  precludes  PSEG  from  taking  credit 
for  the  on-line  testing  to  meet  the 
surveillance  requirement.  The  scope  of  this 
amendment  request  is  to  enable  PSEG  to  take 
credit  for  the  testing  that  has  been  performed 
at  power  to  satisfy  TS  4. 8. 1.1. 2. h. 14.  The 
requested  amendment  applies  on  a  one-time 
basis  until  the  next  refueling  outage.  The 
change  is  administrative  and  cannot  affect 
the  initiation  of  any  accident,  nor  does  it 
affect  the  capability  of  the  EDGs  to  fulfill 
their  design  basis  accident  functions. 

Therefore,  the  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  request  is  only  administrative  in 
nature  in  that  surveillance  requirement 
4. 8. 1.1. 2. h  requires  the  sur\'eillance  to  be 
performed  during  shutdown.  The  operability 
of  the  EDG  lockout  functions  has  been 
satisfactorily  demonstrated;  however  the 
surveillance  requirement  as  presently  written 
cannot  be  administratively  completed  due  to 
the  shutdown  conditions  identified  in  the 
surveillance  requirement.  Since  no  physical 
changes  are  being  made  to  the  plant  and 
there  are  no  changes  being  made  to  the 
operation  of  Hope  Creek,  this  request  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  mai;gin  of 
safety. 

The  operability  of  the  EDG  lockout 
functions  has  been  satisfactorily 
demonstrated,  however  the  surveillance 
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requirement  as  written  cannot  be 
administratively  completed  due  to  the 
shutdown  conditions  identified  in  the 
surveillance  requirement.  Since  there  is  no 
impact  to  the  ability  of  the  EDG's  to  function 
during  a  design  basis  accident,  this  request 
does  not  involve  a  signiHcant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  •»!<'>  'hi-^  ><  tion.  it  will 
publish  in  the  Ftit.  i  ,il  ki-uister  a  notice 
of  issuance.  The  (..umiiussiun  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC"  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville.  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee.  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  lanuary  27,  2003,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 


any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  parfv  in  the 
proceeding  must  file  a  written  rtujuest 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  ppr';nn.s  should 
consult  a  current  CO ji\    '!  H)  CFR  2  714,' 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  Hoor).  Rockville,  Maryland,  and 
available  electronically  on  the  Internet 
at  the  NRC  Web  site  http://www.nrc.gov/ 
reading-rm/doc-collections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subiec:t  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  tlie 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 


'The  most  retenl  version  of  Title  10  of  the  Code 
of  Federal  Kegulation.<i.  published  lanuary  1.  2002. 
inadvortontlv  omitted  the  last  sentence  of  10  CFR 
2  714(d)  and  subparagraphs  (d)(1)  and  (2),  regarding 
petitions  to  intervene  and  contentions  For  the 
complete,  corrected  text  of  10  CFR  2.714(d).  please 
see  67  FR  20884;  April  20.  2002. 


proceeding,  a  )it'titinner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  includo  a  list  of  the 
contentions  whii  h  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  pptitif)ner 
shall  provide  a  brief  explandtion  i)i  the 
bases  of  the  contention  and  a  concise 
statement  of  the  allege(i  fai  ts  or  expert 
opinion  which  support  \\)f  i  nntention 
and  on  which  the  [letiti'  ^h'm  in!''nd'-  tn 
rely  in  proving  the  i  iiiiteiitinri  .it  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  f)f  which  the 
pftitidiiiT  Is  ,n\  .ir>'  iiiii  "11  'A  hich  the 
petitmuer  liiti'ud.s  to  relv  to  (Establish 
those  facts  or  expert  opinion.  Petit mner 
must  [ir(i\  iiif  siiffii  I'-n*  mfi  irni.it  i I  in  In 
show  thai  a  gfiuniii'  liisjiat..  .-xists  witli 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  he  limited  to 
matters  within  the  sc  npe  nf  the 
amendment  under  c misKii'r.ition.  The 
contention  must  be  one  v\hi(-h,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  condiict  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  uiniiiliin  nt. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Ccmmi^sion, 
Washington,  DC  2055  .   (MHii    Attention: 
Rulemakings  i!ui  \  1  u  iii  itmns  Staff,  or 
may  be  delivtn  ii  ii  th-  i     lu mission's 
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Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland,  by  the 
above  date.  Because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  petitions  for  leave  to 
intervene  and  requests  for  hearing  be 
transmitted  to  the  Secretary'  of  the 
Commission  either  by  means  of 
facsimile  transmission  to  301-415-1  Idl 
or  by  e-mail  to  hparingdocket@nrc.gov 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulator} 
Commission,  Washington,  DC  20555- 
0001,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCenter^nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  Jeffrie  J.  Keenan,  Esquire, 
Nuclear  Business  Unit— N21,  P.O.  Box 
236,  Hancocks  Bridge,  N)  08038. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  17.  2002, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room  (PDR),  located  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  System's 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site  http://www.nrc.gov/readmg-rm/ 
adams.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209.  301-415-4737,  or 
by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  December  2002. 


For  the  Nuclear  Regulatory  Commission. 
Robert  J.  Fretz. 

Project  Manager.  Section  2.  Project 
Directorate  I,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc  02-.32698  Filed  12-26-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Criteria  for  the  Review  of  Alternative 
Sites:  Meeting 

agency:  Nuclear  Regulatory 

I  liiii mission. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  a 
public  meeting  to  obtain  public  input, 
which  the  agency  will  consider  in 
deciding  whether  to  undertake 
rulemaking  to  specifically  define  the 
criteria  for  review  of  candidate  and 
alternative  sites  for  commercial  nuclear 
power  plants.  The  NRC  has 
environmental  protection 
responsibilities  under  the  National 
Environmental  Policy  Act  (NEPA)  that 
lead  to  a  review  of  alternative  sites  in 
connection  with  a  decision  to  grant  an 
early  site  permit,  a  construction  permit, 
or  a  combined  operating  license.  In 
addition  to  environmental  protection 
considerations  pertaining  to  alternative 
sites,  the  meeting  will  cover  whether 
and  how  the  NRC  should  consider 
emergency  planning  in  reviewing 
alternative  sites. 

DATES:  January  28,  2003  from  9  a.m.  to 
5  ()  n; 

ADDRESSES:  The  public  meeting  will  be 
held  m  the  TWFN  Auditorium  in  the 
NRC  s  headquarters  at  Two  White  Flint 
North,  11545  Rockville  Pike,  Rockville, 
Maryland  20852. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Banii  .  nfiui-  111  \ui  ItMi  k>-.it  t(ir 
Regulation,  U.S.  Nuclear  Regulatory 
Commission.  Washington  DC  20555- 
0001.  e-mail  m/7>@nrr  gov.  telephone 
(301) 415-27/1 
SUPPLEMENTARY  INFORMATION: 

Purpose 

The  purpose  of  the  meeting  is  to 
obtain  public  input,  which  the  agency 
will  consider  in  deciding  whether  to 
undertake  rulemaking  to  specifically 
define  the  criteria  for  review  of 
candidate  and  alternative  sites  for 
commercial  nuclear  power  plants.  The 
NRC  has  environmental  protection 
responsibilities  under  NEPA  that  lead  to 
a  review  of  alternative  sites  in 
connection  with  a  decision  to  grant  an 


early  site  permit,  a  construction  permit. 
or  a  combined  operating  license.  In 
addition  to  environmental  protection 
considerations  pertaining  to  alternative 
sites,  the  meeting  will  cover  whether 
and  how  the  NRC  should  consider 
emergency  planning  in  reviewing 
alternative  sites. 

PartK  ipafion 

1  lie  meeting  will  be  facilitated  to 
ensure  that  all  participants  have  the 
opportunity  to  share  their  views  with 
the  NRC  staff  Members  of  the  public 
who  wish  to  speak  should  contact  the 
cognizant  NRC  staff  member  listed 
above  under  the  heading.  FOR  FURTHER 
INFORMATION  CONTACT  to  register  before 
the  meeting.  Provide  your  name  and  a 
telephone  number  where  you  can  be 
contacted,  if  necessary,  before  the 
meeting.  Depending  on  the  number  of 
participants,  NRC  may  need  to  limit  the 
amount  of  time  available  for 
presentations.  Members  of  the  public 
will  also  be  able  to  register  to  speak  at 
the  meeting  on  a  first  come  basis  to  the 
extent  that  time  is  available. 

Batkenujiui 

Under  NEPA,  Federal  agencies  must 
study  the  impacts  of  "major  Federal 
actions  significantly  affecting  the 
quality  of  the  human  environment"  and 
prepare  detailed  statements  on  the 
environmental  impacts  of  a  proposed 
action  and  alternatives  to  the  proposed 
action.  Granting  an  early  site  permit,  a 
construction  permit,  or  a  combined 
operating  license  qualifies  as  a  major 
Federal  action  significantly  affecting  the 
qualitv  of  the  human  environment,  In 
addition.  Appendix  Q  to  10  CFR  part  50 
provides  a  process  whereby  an 
applicant  may  request  an  early  review  of 
site  suitability  issues  prior  to  submitting 
an  application.  An  applicant  might 
request  an  early  review  of  alternative 
site  issues  under  these  provisions. 
Although  NEPA  and  the  NRC's 
regulations  contain  many  elements  that 
shape  the  NRC's  environmental  reviews, 
they  do  not  specify-  in  detail  the  nature 
and  extent  of  alternative  site  reviews. 

On  April  9,  1980,  the  NRC  published 
in  the  Federal  Register  a  proposed  rule 
to  address  procedures  and  performance 
criteria  for  considering  alternative  sites 
(45  FR  24168).  On  May  28.  1981.  the 
NRC  published  a  final  rule  that 
addressed  alternative  site  issues  in 
operating  license  proceedings  (48  FR 
28630).  Subsequently,  the  agency 
suspended  work  on  other  aspects  of  the 
proposed  rule  because  of  reduced 
interest  in  building  new  nuclear  power 
plants.  More  recently,  on  March  31. 
2000.  the  NRC  published  relevant 
guidance  in  NUREG-1555, 
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tnviruniiiniUal  .Mandard  Kuvujw  l-'lan. 
This  plan  guides  the  NRC  staff  in 
reviewing  an  application  for  an  early 
site  permit,  construction  permit,  or 
combined  operating  license.  However, 
the  guidance  is  general  and  not  binding. 
On  luly  18,  2001,  the  Nuclear  Energy 
Institute  submitted  two  petitions  for 
rulemaking  (Docket  Nos.  PRM-52-1, 
PRM-52-2).  Among  other  things,  PRM- 
52-1  requested  that  the  NRC  treat  as 
resolved  certain  information  (including 
siting  information)  for  a  proposed 
nuclear  power  plant  to  be  built  on  a  site 
of  an  existing  licensed  plant.  PRM-52- 
2  requested  elimination  of  the 
requirement  to  consider  alternative  sites 
for  nuclear  power  plants.  The  NRC 
published  a  notice  of  receipt  and 
rt^qucst  for  comment  in  the  Federal 
Register  on  September  24,  2001  (66  FR 
48828).  A  decision  on  this  petition  has 
n"t  v<'t  been  issued  by  the  NRC. 

.Muf  ting  Topics 

The  discussions  will  include  the 
topics  discussed  below. 

(1)  Regulatory  options: 

(a)  Maintain  the  status  quo.  In  this 
case,  the  suitability  of  the  candidate  site 
and  whether  an  "obviously  superior" 
alternative  site  exists  would  be 
reviewed  on  a  case-by-case  basis,  using 
the  current  Standard  Review  Plan  as  a 
source  of  general  and  non-binding 
guidance. 

(b)  Conduct  rulemaking  to  specifically 
define  the  criteria  for  candidate  and 
alternative  site  reviews.  In  this  case, 
specific  and  binding  criteria  would  be 
developed  and  implemented. 

(c)  Issue  revised  guidance,  such  as  a 
revised  Standard  Review  Plan.  In  this 
case,  specific  criteria  might  be 
developed,  but  they  would  not  be 
binding. 

(2)  Criteria  for  candidate  and 
alternative  site  reviews  might  lake  one 
of  two  broad  forms.  One  type  of 
criterion  would  focus  on  the  sites 
selected  by  the  applicant.  The  other 
type  would  focus  on  the  applicant's  site- 
selection  process. 

(3)  The  region  of  interest  is  the  area 
from  which  an  applicant  may  select 
candidate  and  alternative  sites.  In  the 
past,  likely  areas  were  the  State  in 
which  the  applicant  would  locate  the 
proposed  site  or  the  applicant's  service 
area.  Now,  deregulation  of  the  electric 
utility  industry  might  affect  the  region 
of  interest.  In  a  deregulated  industry, 
the  power  purchase  agreements  of  a 
merchant  power  producer  could  have 
considerable  reach.  It  may  not  be 
reasonable,  however,  to  expand  the 
region  of  interest  to  include  areas  at 
ureat  distance  from  the  proposed  site. 


[4]  i  he  review  ot  alternative  sites 
might  be  subject  to  a  numerical  limit. 
The  1980  proposed  rule  would  have 
restricted  the  review  to  four  sites  (the 
proposed  site  and  three  alternative 
sites). 

(5)  In  the  past,  the  NRC  has  employed 
an  "obviously  superior  "  standard.  Some 
of  the  ideas  that  have  been  suggested  for 
making  a  determination  on  whether  an 
alternative  site  is  obviously  superior  are 
the  following: 

(a)  If  the  proposed  site  is  the  site  of 
an  existing  nuclear  power  plant,  the 
search  for  reasonable  alternatives  may 
be  restricted  because  it  is  unlikely  that 
an  alternative  site  would  be  obviously 
superior. 

lb)  If  the  proposed  site  is  the  site  of 
an  existing  nuclear  power  plant  and  no 
potentially  disqualifying  factors  are 
identified,  no  review  of  alternative  sites 
should  be  required. 

(c)  The  1980  proposed  rule  would 
have  indicated  that  the  NRC  would  use 
a  sequential  two-part  analytical  test.  The 
first  part  would  give  primary 
consideration  to  hydrology,  water 
quality,  aquatic  biological  resources, 
terrestrial  resources,  water  and  land  use, 
socioeconomics,  and  population  to 
determine  whether  any  alternative  sites 
are  environmentally  preferred  to  the 
proposed  site.  If  such  an 
environmentally  preferred  site  exists, 
the  second  part  would  overlay 
consideration  of  project  economics, 
technology,  and  institutional  factors  to 
determine  whether  such  a  site  is  in  fact 
an  obviously  superior  site. 

(6)  Emergency  preparedness  is 
essentially  a  safety  topic,  rather  than  an 
environmental  protection  consideration. 
However,  in  some  circumstances 
emergency  preparedness  considerations 
might  have  an  effect  on  the 
determination  of  whether  an  alternative 
site  is  obviously  superior  to  the 
proposed  site.  For  example,  there  might 
be  physical  characteristics  unique  to  an 
alternative  site  that  could  pose  a 
significant  impediment  to  the 
development  of  emergency  plans. 
Accordingly,  an  applicant  might  be 
required  to  identify  any  physical 
characteristics  unique  to  an  alternative 
site,  such  as  egress  limitations  from  the 
area  surrounding  the  site,  that  could 
pose  a  significant  impediment  to  the 
development  of  emergency  plans,  i.e.. 
similar  to  what  is  currently  required  for 
an  early  site  permit  under  10  CFR  part 
52. 

(7)  Other  topics  may  be  introduced  by 
the  participants. 

Tne  agenda  schedule  i5  as  follows: 

9-9:30  a.m  :  Introductory  Remarks 
9-12  p.m.:  Background  and  Discussion 
of  Issues 


12-1:30  p.m.:  Break 
1:30-5  p.m.  Discussion  Continued  and 
Concluding  Remarks* 

•The  meeting  may  end  earlier  if  a  full  day 
is  not  needed  to  discuss  the  issues. 

The  Environmental  Standard  Review 
Plan,  discussed  above,  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland.  It  is 
also  accessible  from  the  Agencywide 
Documents  Assess  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site.  http://wwvi'. nrc.gov/ 
reading-rm/adams.html  under  the 
following  ADAMS  accession  number: 
ML003702134.  If  you  do  not  have  access 
to  ADAMS  or  if  you  have  problems  in 
accessing  the  document  in  Adams, 
contact  the  NRC  Public  Document  Room 
(PDR)  Reference  Staff  at  1-800-397- 
4209.  301-415-4737  or  by  e-mail  to 
pdr@nrc.gov.  You  may  obtain  single 
copies  of  the  document  from  the  contact 
listed  above  under  the  heading  FOR 
FURTHER  INFORMATION  CONTACT 

UaU:d  at  Ko(.k\.iUt;.  .Maryland.  tni.s  20th  day 
of  December,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Brian  E.  Thomas, 

A(  tin^  Pro^ntm  Director,  Policy  and 
Rulemaking  Program.  Division  ofRvgulaton,' 
Improvement  Programs.  Office  of  Nuclear 
Reactor  Regulation. 
|FR  n.M    U2-r>m7  Filed  12-26-02:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Meeting  of  the  ACRS 
Subcommittee  on  Reliability  and 
Probabilistic  Risk  Assessment:  Notice 
of  Meeting 

The  ACRS  Subcommittee  on 
Reliability  and  Probabilistic  Risk 
Assessment  will  hold  a  meeting  on 
January  22,  2003.  Room  T-2B3,  11545 
Rockville  Pike.  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday.  January 
22,  2003 — 8:30  a.m.  until  10  a.m. 

The  Subcommittnc  will  review  the 
draft  Plan  for  m  hi>  v  irn;  .  nherence  in 
regulatory  saif!\  .nin.i    !  h-   I'!  ni  would 
provide  an  a[ipri.ii  h  m  wIik  ti  i<'actor 
regulations,  --t.ili  jiii  ■i^run'-    inii 
processes  are  built  on  a  unitifd  safetv 
concept  and  are  properly  integrated  so 
that  they  complement  one  another.  The 
purpose  of  thi-;  mertinc  i^^  to  cather 
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information,  analyze  relevant  issues  and 
facts,  anxl  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Persons  desiring  to  make 
oral  statements  should  notify  one  of  the 
staff  engineers  named  below  five  days 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electronic  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  other  interested  persons  regarding 
these  matters. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted  therefor 
can  be  obtained  by  contacting  the 
Designated  Federal  Official.  Mr.  Sam 
Duraiswamy  (telephone:  301-415-7364) 
or  Mr.  Michael  R.  Snodderly,  Cognizant 
Staff  Engineer,  (telephone:  301-415- 
6927)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  one  of  the 
above  named  individuals  at  least  two 
working  days  prior  to  the  meeting  to  be 
advised  of  any  potential  changes  to  the 
agenda. 

Dated:  December  20.  2002. 
Sher  Bahadur, 

Associate  Director,  for  Technical  Support, 
ACRS/ACNW. 
(FR  Doc.  02-32692  Filed  12-26-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Joint  Meeting  of  the  ACRS 
Subcommittees  on  Reliability  and 
Probabilistic  Risk  Assessment  and  on 
Plant  Operations;  Notice  of  Meeting 

The  .ACRS  SubcomnutttH's  un 
Reliability  and  Probabilistic  Risk 
Assessment  and  on  Plant  Operations 
will  hold  a  joint  meeting  on  lanuary  21. 


2003,  Room  T-2B3,  11545  Rockville 
Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  January  21,  2003 — 8:30  a.m. 
Until  the  Cdnclusion  of  Business 

The  Subcommittee  will  continue  its 
discussion  of  activities  associated  with 
the  Reactor  Oversight  Process  (ROP), 
specifically  staff  activities  to  address  the 
issues  in  the  Staff  Requirements 
Memorandum  of  December  20.  2001,  in 
which  the  Commission  directed  that  the 
NRC  staff,  with  input  ft-om  ACRS, 
should  provide  recommendations  for 
resolving  in  a  transparent  manner, 
apparent  conflicts  and  discrepancies 
between  aspects  of  the  revised  ROP 
process  that  are  risk-informed  (e.g., 
significance  determination  process)  and 
those  that  are  performance  based  (e.g.. 
performance  indicators).  The  purpose  of 
this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman  and  written  statements  will 
be  accepted  and  made  available  to  the 
Subcommittees,  their  consultants,  and 
staff.  Persons  desiring  to  make  oral 
statements  should  notif\'  the  Designated 
Federal  Official  named  below  five  days 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electronic  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminarj' 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  other  interested  persons  regarding 
matters  scheduled  for  this  meeting. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted  therefor 
tan  t)('  (ibtained  by  contacting  the 
De.Mgnated  Federal  Official,  Ms. 
Maggalean  \V  Weston  (telephone:  301- 
415-3151)  between  8  a.m.  and  5:30  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  at  least  two  working 


days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda 
that  may  have  occurred. 

Dated:  December  20.  2002. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support. 
ACRS/ACNW. 
IFR  Dm:.  02-32693  Filed  12-26-02;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcomminee  Meeting  on 
Safety  Research  Program   Notice  o* 
Meeting 

The  ACRS  Subcommittee  on  Safety 
Research  Program  will  hold  a  meeting 
on  Januar>'  22.  2003.  Room  T-2B3, 
11545  Rockville  Pike,  Rockville. 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  January  22.  2003—10  a.m. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  continue  to 
discuss  the  ACRS  2003  report  on  the 
NRC-sponsored  research  programs.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Persons  desiring  to  make 
oral  statements  should  notify  the 
Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted  therefor 
can  be  obtained  by  contacting  the 
Designated  Federal  Official,  Dr.  Richard 
P.  Savio  (telephone  301/415-7363) 
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botween  /:Ju  am.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  c:hanges  in  the  proposed 
agenda. 

Dnied  nerember  19.  2002. 
Shfi  H.ih.iilur, 

As!-<)<  nil'- '  iirector  for  Technical  Support, 

ACRS/ACNW 

|FK  l)fM:  02-.126«M  Piled  12-26-02;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactof 
Safeguards  Meeting  of  the  ACRS 
Subcommittee  on  Reliability  and 
Probabilistic  Risk  Assessment;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on 
Reliability  and  Probabilistic  Risk 
Assessment  will  hold  a  meeting  on 
January  23-24,  2003.  Room  T-2B3. 
11545  Rockville  Pike.  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  fanuary  23.  2003 — 8:30  a.m. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  meet  with 
representatives  of  the  Westinghouse 
Electric  Company  and  members  of  the 
NRC  staff  to  review  the  Probabilistic 
Risk  Assessment  for  the  APlOOO  passivi 
plant  design. 

Friday.  January  24.  2003 — 8:30  a.m. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  continue  its 
discussion  of  the  APlOOO  Probabilistic 
Risk  Assessment,  including  fire,  low 
power  and  shutdown,  and  external 
event  risk  assessments. 

The  purpose  of  this  meeting  is  to 
gather  information,  analyze  relevant 
issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Persons  desiring  to  make 
oral  statements  should  notify  one  of  the 
staff  engineers  named  below  five  days 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electronic  recordings  will  be  permitted 


only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff. 
Westinghouse  Electric  Company,  and 
other  interested  persons  regarding  these 
matters. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted  therefor 
can  be  obtained  by  contacting  the 
Designated  Federal  Official,  Dr.  Medhat 
M.  El-Zeftawy  (telephone;  301^15- 
6889)  or  Mr  Michael  R.  Snodderly, 
Cognizant  Staff  Engineer,  (telephone: 
301^15-6927)  between  7:30  a.m.  and 
4:15  p.m.  (EST).  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
one  of  the  above  named  individuals  at 
least  two  working  days  prior  to  the 
meeting  to  be  advised  of  any  potential 
changes  to  the  agenda. 

Dated:  December  20,  2002. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 

ACRS/ACNW. 

IFR  Dor  02-32f.95  Filed  12-2&-02;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Announcement  of  Public  Meeting  on 
Proposed  Plan  to  Risk-Inform  Post-Fire 
Safe- Shutdown  Circuit  Analysis 
Inspection 


AGENCY:  Nuclear  Regulatory 

I  "iiunission. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Nuclear  Regulatory 
(.uinuiission  (NRC)  will  hold  a  public 
meeting,  in  the  form  of  a  facilitated 
workshop,  to  discuss  and  gather 
stakeholder  input  on  proposed  risk- 
informed  post-fire  safe-shutdown  circuit 
analysis  inspection. 

DATES:  February  19.  2003.  9  a.m.  to  4:45 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
till-  \in  It.ir  Regulatory  Commission, 
Two  White  Flint  North,  Auditorium, 
11545  Rockville  Pike,  Rru  kville, 
Maryland  20852. 

Referenced  documents  an;  available 
for  review  in  ADAMS.  NRC  s  online 


document  management  system  at  http:/ 
/www.nrc.gov  OT  from  the  NRC's  Public 
Document  Room  (PDR),  www  pdr.gov. 
1-800-397-4209  or  301-415-4737, 
located  on  the  first  floor  of  One  White 
Flint  North,  11555  Rockville  Pike, 
Rockville,  MD  20852.  Referenced 
docunicn!^  .nui  'h'lr  Accession  Nos. 
are:  NKC  ialDnuation  Notice  99-17, 
"Problems  Associated  with  Post-Fire 
Safe-Shutdown  Circuit  Analyses," 
(ADAMS  Accession  No.  ML023510114); 
Enforcement  Guidance  Memorandum 
EGM-98-002.  Rpvi.sion  2,  (ADAMS 
Accession  Nn   MI,0()3710123); 
Memorandum  liat.'d.  11/29/2000 
"Rationale  for  Temporarily  Halting 
Certain  Associated  Circuits  Inspection 
Lines  of  Inquiry  During  Fire  Protection 
Baseline  Triennial  Inspections," 
(ADAMS  Accession  No.  ML003773142); 
Draft  Revision  P  nf  NEl  00-01, 
"Guidance  fnr  ^n^t  Fire  Safe  Shutdown 
Analysis,  10-15-2002."  (ADAMS 
Accession  No.  ML023010376);  Draft 
NUREG/CR.  "Guidance  for  Post  Fire 
Safe  Shutdown  Analvsis,"  (ADAMS 
Accession  No.  Ml.o..'  h4  10533). 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Birmingham,  Mail  SU>[)  ()-  1  iFl. 
Office  of  Nuclear  Reactor  Regulation. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001, 
Telephone:  1-800-368-5642,  extension 
2829.  or  >'-ni,nl  ilh-l-'inn   l,'"i 
SUPPtCMENTARY  INFORMATION:  bt-gmning 
in  1997.  the  NRC  noticed  a  number  of 
Licensee  Event  Reports  (LERs)  that 
identified  plant  specific  problems 
related  to  potential  fire  induced 
electrical  circuit  failures  that  could 
prevent  operation  or  cause  mal- 
operation  of  equipment  necessary  to 
achieve  and  maintain  post-fire  safe 
shutdown.  LERs  identified  problems 
involving  Associated  Cirruits,  Cabin 
Routing.  Redundant  Train  Separation. 
Wiring  Errors.  Fire-Induc»'d  Hot  Shorts. 
Evaluations  of  Spurious  Operations, 
Motor  Operated  Valve  Evaluations, 
Transfer  and  Iscijation  Capabilitv.  Fuse/ 
Breaker  Coordination,  High  Impedance 
Faults,  High-Pressure/Low-Pressure  . 
Interfaces  (See  NRC  Information  Notice 
99-17  for  more  information) 
(Agencywide  Documents  Access  and 
Management  System  (ADAMS) 
Accession  No.  ML023510114).  On 
November  24.  2000,  a  meniorandiirii 
was  written  that  outlined  tlie  rationale 
for  halting  certain  associated  circuits 
inspections  while  the  industry  worked 
to  resolve  the  issue  (ADAMS  Accession 
No.  ML003773142) 

In  response  to  this  issue,  tht;  Nuclear 
Energy  Institute  (NEI).  with  support 
from  the  Boiling  Water  Reactor  Owners 
Group  (BWROG),  formed  a  circuit 
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analysis  issue  task  force.  As  part  of  this 
task  force's  efforts,  a  series  of  cable  fire 
tests  were  performed  The  results  of 
these  tests  were  reviewed  by  a  panel  of 
technical  experts  and  their  work  was 
assembled  bv  a  technical  integrator  into 
a  coherent  overall  evaluation.  The  final 
report.  "Spurious  .Actuation  of  Electrical 
Circuits  Due  to  Cable  Fires:  Results  of 
an  Expert  Elicitation."  was  issued  bv  the 
Electru  Power  Research  Institute  (EPRI) 
in  Mav  2002  (Report  No.  1006961)   EPR! 
also  de\'eloped  a  dtjcument  titled, 
"Characterization  of  Fire-lnduced 
Circuit  Faults,  Results  of  Cable  Fire 
Testing,"  December  2002  (Report  No 
1003326),  that  provides  the  results  of 
the  EPRI  NEl  initiative  examining 
I  ircuit  failures.  These  EPRI  reports  are 
HPRl  Licensed  Material  and  are 
available  through  EPRI.  www.epri.com. 
(a  fee  ina\-  be  auplicable). 

NEl  has  also  been  preparing  a 
guidance  document  for  a  risk  based 
evaluation  method  as  part  of  the 
industry  initiative.  This  document  is 
currently  in  Draft  Revision  D.  NEI  00- 
01,  "Guidance  for  Post-Fire  Safe 
Shutdown  Analvsis.  10/15/2002" 
(ADAMS  Accession  No.  ML023010376). 

The  NRC  has  contracted  with 
Brookhaven  National  Laboratory  to 
develop  a  NUREG/CR  that  will  assemble 
all  NRC  positions  concerning  post-fire 
safe-shutdown  circuit  analysis  into  one 
source  document.  A  preliminary  draft 
copy  is  being  made  available  for 
purposes  of  this  meeting  (ADAMS 
Accession  No  ML023430533).  The 
NUREG/CR  will  also  identify  successful 
strategies  used  by  licensees  and  identif\ 
how  risk-informed  techniques  can  be 
used  to  inspect  this  program  area 

The  purpose  of  this  workshop  is  to 
identify-:  (1)  The  most  risk  significant 
associated  circuit  configurations  for 
inspection  so  the  Enforcement  Guidance 
Memorandum  (EGM)  EGM-9H-002 
(ADAMS  Accession  No  ML003710123) 
may  be  withdrawn  and  inspections 
resumed  in  a  risk-informed  manner,  (2) 
other  associated  circuit  configurations 
that  require  further  researc:h  before 
focusing  inspection  in  these  areas,  and 
(3)  the  least  risk  significant  associated 
circuit  configurations  so  that  inspection 
resources  will  not  be  expended  on  low 
risk/small  consequence  items.  The 
meeting  may  gather  other  information 
and  serve  as  a  vehicle  for  members  of 
the  public  to  express  (  oncerns  and  to 
provide  advice. 

The  facilitated  workshop  will  be 
conducted  in  a  "roundtable"  format  to 
encourage  a  dialogue  on  the  safe 
shutdown  circuit  analysis  issues  among 
the  broad  spectrum  of  stakeholders 
affected  by  and  concerned  about  these 
issues.  To  have  a  manageable 


discussion,  the  number  of  participants 
around  the  table  will,  of  necessity,  be 

limited  Other  members  of  the  public 
are  welcome  to  attend,  and  will  be  given 
the  opportunity  to  comment  on  each 
agenda  item  to  be  discussed  by  the 
roundtable  participants  All  questions 
regarding  participation  should  be 
directed  to  the  workshop  facilitator. 
Francis  "Chip"  Cameron  by  phone  at 
301-415-1642  or  e-mail  /xc<Snrc.gov. 

If  participants  need  to  provide  more 
detailed  explanations  than  time  in  the 
workshop  permits,  written  comments 
may  be  delivered  before  or  up  to  10  days 
after  the  workshop  to  Joseph 
Birmingham,  MS  llFl,  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Electronic  comments 
may  be  submitted  to  the  NRC  by  e-mail 
to  ilb4@nrc.gov  for  consideration  by  the 
NRC  staff. 

All  comments  received  by  the 
Commission,  including  those  made  by 
Federal,  State,  and  local  agencies, 
Indian  tribes,  or  other  interested 
persons,  will  be  made  available 
electronically  at  the  Commission's  PDR 
in  Rockville,  Maryland,  and  from  the 
Public  Access  Record  System  (PARS) 
component  of  ADAMS. 

Persons  may  pre-register  to  attend  the 
facilitated  workshop  by  contacting 
loseph  Birnimeha:!!    st^t^  FOR  FURTHER 
INFORMATION  CONTACT^.  Individual  oral 
comments  will  be  limited  by  the  time 
available  and  at  the  discretion  of  the 
facilitator.  If  special  equipment  or 
accommodations  are  needed  to  attend  or 
present  information  at  the  public 
meeting,  the  need  should  be  brought  to 
Mr.  Birmingham's  attention  no  later 
than  Februar.  1.  2003.  to  provide  the 
NRC  time  to  determine  whether  the 
request  can  be  accommodated. 

Members  of  the  public  may  register  to 
attend  or  present  oral  comments  at  this 
workshop  by  contacting  Mr. 
Birmingham,  no  later  than  January  15, 
2003  Those  who  wish  to  make 
comments  may  also  register  outside  the 
Public  Meeting  Room  within  15  minutes 
of  the  start  of  the  meeting  Individual 
oral  comments  may  be  limited  by  the 
time  available,  depending  on  the 
number  of  persons  who  register. 
Participants  who  do  not  have  adequate 
time  to  fully  express  their  views  during 
the  workshop  may  submit  written 
comments  tn  Mr  Birmingham  up  to  10 
days  following  the  meeting. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  December  2002. 


For  the  Nuclear  Regulatory  Commission. 

)ohn  N.  Hanridn, 

Chief,  Plant  bysiems  Branch.  Division  of 

Systems  Safety  and  Analysis.  Office  of 

Nuclear  Reactor  Regulation. 

IFR  Do(    02-:^2R99  Filed  12-26-02;  8:45  am) 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Notice  of  Meeting 

boaro  Meeting:  January  28,  2003 — Las 
Vegas,  Nevada:  The  Nuclear  Waste 
Technical  Review  Board  will  hold  a 
meeting  to  discuss  DOE  technical  and 
scientific  activities  related  to  the 
proposed  development  of  a  repository 
for  spent  nuclear  fuel  and  higlfi-level 
radioactive  waste  disposal  at  Yucca 
Mountain,  Nevada.  Issues  to  be 
discussed  include  the  Yucca  Mountain 
science  program,  materials  testing,  and 
barrier  analyses. 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203, 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  on  Tuesday.  January  28,  2003, 
the  Nuclear  Waste  technical  Review 
Board  (Board)  will  meet  in  Las  Vegas. 
Nevada,  to  discuss  U.S.  Department  of 
Energy  (DOE)  technical  and  scientific 
activities  related  to  a  proposed 
repository  for  spent  nuclear  fuel  and 
high-level  radioactive  waste  at  Yucca 
Mountain.  Nevada.  The  meeting  is  open 
to  the  public,  and  opportunities  for 
public  comment  will  be  provided.  The 
Board  is  charged  by  Congress  with 
reviewing  the  technical  and  scientific 
validity  of  DOE  activities  related  to 
managing  spent  nuclear  fuel  and  high- 
level  radioactive  waste. 

The  Board  meeting  will  be  held  at  the 
Crowne  Plaza  Hotel;  4255  South 
Paradise  Road;  Las  Vegas.  Nevada 
89109.  The  telephone  number  is  (702) 
369-4400;  the  fax  number  is  (702)  369- 
4330.  The  meeting  will  start  at  8  a.m. 

Following  the  call  to  order  and 
introductory  statements,  a  general 
overview  of  the  DOE  program  and  a 
briefing  on  the  Yucca  Mountain  project 
will  be  presented.  The  DOE  will  then 
discuss  its  plans  related  to  operating  a 
waste  management  system,  including 
waste  acceptance,  packaging, 
transportation,  repackaging,  and 
emplacement.  This  presentation  will  be 
followed  by  an  update  on  the  DOEs 
science  and  engineering  activities.  After 
lunch,  a  contractor  for  the  State  of 
Nevada  will  present  a  status  report  on 
state-sponsored  corrosion  studies,  and 
the  DOE  will  update  the  Board  on  its 
materials  testing  activities,  followed  by 
a  presentation  on  waste  package 
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manufacturing  and  closure  welds.  That 
presentation  will  be  followed  by 
discussions  of  barrier  analyses. 

Two  public  comment  periods  have 
been  scheduled:  a  short  period  just 
before  lunch  for  those  who  are  unable 
to  attend  the  entire  meeting  and  a 
second  session  at  the  end  of  the  day. 
Those  wanting  to  speak  during  the 
public  comment  periods  are  encouraged 
to  sign  the  "Public  Comment  Register" 
at  the  check-in  table.  A  time  limit  may 
have  to  be  set  on  individual  remarks, 
but  written  comments  of  any  length  may 
be  submitted  for  the  record. 

A  detailed  agenda  will  be  available 
approximately  one  week  before  the 
meeting.  Copies  of  the  agenda  can  be 
requested  by  telephone  or  obtained  from 
the  Board's  Web  site  at  http:// 
www.nwtrb.gov.  Beginning  on  March  2, 
2003,  transcripts  of  the  meeting  will  be 
available  on  the  Board's  Web  site,  via  e- 
mail,  on  computer  disk,  and  on  a 
library-loan  basis  in  paper  format  from 
Davonya  Barnes  of  the  Board  staff. 

A  block  of  rooms  has  been  reserved  at 
the  Crowne  Plaza.  Reservations  must  be 
made  by  January  10,  2003,  to  obtain  the 
meeting  rate.  When  making  a 
reservation,  please  state  that  you  are 
attending  the  Nuclear  Waste  Technical 
Review  Board  meeting.  For  more 
information,  contact  the  NWTRB;  Karyn 
Severson,  External  Affairs;  2300 
Clarendon  Boulevard,  Suite  1300; 
Arlington,  VA  22201-3367;  telephone 
703-235-4473;  fax  703-235-4495;  or  by 
"contact  form"  at  http://www.nwtrb.gov. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987.  The  Board's  purpose  is  to 
evaluate  the  technical  and  scientiHc 
validity  of  activities  undertaken  by  the 
Secretary  of  Energy  related  to  disposal 
of  the  nation's  spent  nuclear  fuel  and 
high-level  radioactive  waste.  In  the 
same  legislation.  Congress  directed  the 
DOE  to  characterize  a  site  at  Yucca 
Mountain,  Nevada,  to  determine  its 
suitability  as  the  location  of  a  potential 
repository  for  permanently  disposing  of 
spent  nuclear  fuel  and  high-level 
radioactive  waste. 

Dated:  December  20,  2002. 
William  D.  Barnard. 

Executive  Director.  Suclear  Waste  Technical 

Review  Board. 

[FR  D()<    02-320.1,T  Filed  12-26-02:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No   IC   25871]  ' 

Notice  of  Applications  for 
Deregistration  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

Uecuinbur  J.U.  200^. 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  December, 
2002.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch.  450  Fifth  St..  NW.. 
Washington.  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's  " 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  16,  2003.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  For  Further  Information  Contact: 
Diane  L.  Titus  at  (202)  942-0564,  SEC, 
Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation.  450  Fifth  Street.  NW..  ' 
Washington.  DC  20549-0506. 

Principal  Partners  Lan^eCap  Growth 
Fund.  Int.  [File  No.  811   '<7'i7l 

I'!  nil  ip.il  \  iir  ()[>•■  .ill  h<)iiit\   h  und    Im 
llii.    \<i    nil    'iHllll,  Print  ipal  P.U  itii. 
Basin  iund    Im     IKili-  No.  Hll-'»803l 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  By  October  31. 
2002,  each  applicant  had  transferred  its 
assets  to  Principal  International  Fund, 
Inc.,  based  on  net  asset  value.  Expenses 
of  $42,721.  $3,314  and  $3,314. 
respectively,  incurred  in  connection 
with  the  reorganizations  and  were  paid 
by  Principal  Management  Corporation, 
investment  adviser  to  each  applicant. 

Filing  Date:  The  applications  were 
filed  on  November  22.  2002,  and 
amended  on  December  17.  2002. 

Applicants'  Address:  The  Principal 
Financial  Group.  711  High  St..  Des 
Moines,  lA  50392-0200. 


Stockbaik  Fund  (File  .No.  811-9587] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company  On  April  16. 
2002.  applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Expenses  of  $11,450 
incurred  in  connection  with  the 
liquidation  were  paid  by  Stockbai  k 
Holdings.  Inc.  on  behalf  of  Stockback 
Advisers,  LLC,  applicant's  investment 
adviser. 

Filing  Dates:  The  application  was 
filed  on  November  18.  2002.  and 
amended  on  December  13.  2002. 

Applicant's  Address:  11  Broadway, 
17th  Floor,  Npw  York.  NY  10004 

Waddell  &  Reed  .Advisors  Municipal 
Money  Market  Fund   ln(    [File  No.  811- 
10137) 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company  On  May  2,  2002. 
applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Expenses  of  $15,590 
incurred  in  connection  with  the 
liquidation  were  paid  by  Waddell  & 
Reed.  Inc..  applicant's  underwriter  and 
distributor. 

Filing  Date:  The  application  was  filed 
on  November  26,  2002. 

Applicant's  Address:  6300  Lamar 
Ave.,  Overland  Park,  KS  66202 

FirstMerit  Funds  (File  No,  811-6224] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  August  16, 
2002,  applicant  transferred  its  assets  to 
Federated  Capital  Appreciation  Fund 
and  Automated  Government  Cash 
Reserves,  based  on  net  asset  value. 
Applicant  incurred  no  expenses  in 
connection  with  the  reorganization. 

Filing  Dates:  The  application  was 
filed  on  November  5.  2002,  and 
amended  on  December  6.  2002. 

Applicant's  Address:  Federated 
Investors  Tower,  5800  Corporate  Dr.. 
Pittsburgh.  PA  15237-7010 

LMCG  Funds  IKilt-  No  Hll-l()0fi9l 

Summa/y- Applicant  s>'  k-  iii  order 
declaring  that  it  has  i  cts.  .i  lu  be  an 
investment  rnmpans    <  in  .\ugust  29, 
2002.  appli(  uu  iiM'i>    i  tinal  liquidating 
distribution  lit  ii--  shirtfiolders.  based 
on  net  asset  valiu    I  yf^nses  of  $5,000 
incurred  in  connci  tum  with  the 
liquidation  wer^  (i.mi  hv  Lee  Munder 
Investments  Ltd     li  i    h  ant's  investment 
adviser. 

Filing  Date:  The  application  was  filed 
on  November  19.  2002. 

Applicant's  Address:  60  State  St.. 
Suite  1300,  Boston.  MA  02109. 
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Glen  Rauch  Buy-Write  Fund  [File  No. 
811-10175] 

Summon,':  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  28 
2001,  applicant  madp  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Applicant  incurred 
no  expenses  in  connection  with  thr- 
liquidation 

Filing  Date:  The  application  was  filed 
on  November  19,  2002 

Applicant's  Address:  44  Wail  St.,  New 
York,  NY  10005. 

Oppenheimer  Multi-Cap  Value  Fund  I 
(File  No.  811-10259] 

Summar}':  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company  .Applicant  has 
never  made  a  puhlu  offering  of  its 
securities  and  does  not  propose  to  make 
a  public  offering  or  engage  in  business 
of  any  kind. 

Filing  Dates:  The  application  was 
filed  on  October  18.  2002,  and  amended 
on  November  25.  2002 

Applican  t  s  A  d dress , 
OppenheimerFunds.  Inc..  b8U3  Tucson 
Way.  Englewood.  CO  80112. 

Nuveen  Multistate  Tax-Free  Trust  IFile 
No.  811-6435] 

Summary.  Applicemt  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  January  31, 
1997.  each  series  of  applicant 
transferred  its  assets  to  a  corresponding 
series  of  Nuveen  Flagship  Multistate 
Trust  I.  Nuveen  Flagship  Multistate 
Trust  II,  or  Nuveen  Flagship  Multjstate 
Trust  IV,  based  on  net  asset  value. 
Expenses  of  $277,595  incurred  in 
connection  with  the  reorganization  were 
paid  by  applicant,  and  Nuveen  Advisory 
Corp.  and  Flagship  Financial  Inc.,  the 
investment  advisers  of  applicant  and  the 
acquiring  funds,  respectively 

Filing  Dates:  The  application  was 
filed  on  )uly  19,  2002,  and  amended  on 
November  21,  2002 

Applicant's  Address:  333  West 
Wacker  Or,,  Chicago,  IL  60606 

Nuveen  Insured  Tax-Free  Bond  Fund. 
Int.  (File  No.  811^821] 

Sujnnuir,'  .Applicant  seeks  an  order 
declaring  that  it  has  t  eased  to  hi'  an 
investment  (.ompan\    On  lanuarv  31, 
1997.  each  series  of  applicant 
transferred  its  assets  to  a  corresponding 
series  of  Nuveen  Flagship  .Municipal 
Trust  or  Nuveen  Flagship  .NTultistate 
Trust  II,  based  on  net  asset  value. 
Expenses  of  5225,430  incurred  in 
connection  with  the  reorganization  were 
paid  by  applicant. 


Filing  Dates:  The  application  was 
filed  on  July  19,  2002,  and  amended  on 
November  21,  2002, 

.Applicant's  Address:  333  West 
Wacker  Dr  ,  Chicago,  IL  60606 

Nuveen  Insured  Premium  Income 
Municipal  Fund,  Inc.  [File  No.  811- 
7130] 

Summary  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
dec;lanng  that  it  has  ceased  to  be  an 
investment  company  On  September  9, 

1996,  applicant  transferred  its  assets  to 
Nuveen  Insured  Premium  Income 
Municipal  Fund  2.  based  on  net  asset 
value.  Applicant's  shareholders  who 
held  preferred  stock  received  one  share 
of  preferred  stock  of  the  acquiring  fund 
for  each  share  of  applicant's  preferred 
stock.  Expenses  of  $657,613  incurred  in 
connection  with  the  reorganization  were 
paid  by  applicant  and  the  acquiring 
fund 

Filing  Dates:  The  application  was 
filed  on  July  19.  2002.  and  amended  on 
November  21,  2002, 

Applicant's  Address:  333  West 
Wat  ker  Dr    Chicago.  IL  60606. 

Nuveen  Municipal  Bond  Fund  [File  No. 
811-2692] 

Summon,-:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  January  31, 

1997.  applicant  transferred  its  assets  to 
aieitos  of  Nuveen  Flagship  Municipal 
Trust,  based  on  net  asset  value. 
Expenses  of  $530,658  incurred  in 
connection  with  the  reorganization  were 
paid  by  applicant 

Filing  Dates:  The  application  was 
filed  on  July  19,  2002,  and  amended  on 
November  21,  2002 

Applicant's  Address:  333  West 
Wacker  Or  ,  Chicago,  IL  6060fi 

.Nuveen  Tax-Free  Bond  Fund,  Inc.  [File 
No.  811^8171 

Summan'  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  January  31, 
1997,  each  series  of  applicant 
transferred  its  assets  to  a  corresponding 
series  of  Nuveen  Flagship  Multistate 
Trust  II  or  Nuveen  Flagship  Multistate 
Trust  I\',  based  on  net  asset  value. 
Expenses  of  5281,910  incurred  in 
connection  with  the  reorganization  were 
paid  bv  applicant,  and  Nuveen  Advisors 
Corp  and  Flagship  Financial  Inc,  the 
in\"estment  advisers  of  applicant  and  the 
a(  quiring  funds,  respectively. 

Filing  Dates:  The  application  was 
filed  on  Julv  19,  2002,  and  amended  on 
November  21.  2002, 

.Applicant's  Address:  333  West 
Wacker  Dr,.  Chicago,  IL  60606, 


Flagship  Tax  Exempt  Funds  I  rusi  ,liit 
No   811-^263] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  November  1, 
1997,  each  series  of  applicant 
transferred  its  assets  to  a  corresponding 
series  of  Nuveen  Flagship  Multistate 
Trust  I,  Nuveen  Flagship  Multistate 
Trust  II,  Nuveen  Flagship  Multistate 
Trust  III.  Nuveen  Flagship  Multistate 
Trust  IV,  or  Nuveen  Flagship  Municipal 
Trust,  based  on  net  asset  value. 
Expenses  of  $1,202,000  incurred  in 
connection  with  the  reorganization  were 
paid  by  applicant,  and  Flagship 
Financial  Inc,  and  Nuveen  Advisory 
Corp,,  the  investment  advisers  of 
applicant  and  the  acquiring  funds, 
respectively. 

Filing  Dates:  The  application  was 
filed  on  July  19.  2002,  and  amended  on 
November  21,  2002, 

Applicant's  Address:  333  West 
W'arker  Dr  ,  Chicaeo  IL  fiOfiOfi 

Franklin  Government  Set  unties  1  rust 
[File  No   811-5709] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  November  26, 
1997,  applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Applicant  incurred  no 
expenses  in  connection  with  the 
liquidation. 

Filing  Dates:  The  application  was 
filed  on  May  18.  2001  and  amended  and 
restated  on  September  24,  2002. 

Applicant's  Address:  One  Franklin 
Parkway,  San  Mateo,  CA  94403-1906 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority, 
Margaret  H.  McFarland. 
Deputy  Secretary. 
IFR  Dor  02-32791  Filed  12-26-02;  8:45  am] 
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SECURrriES  and  exchange 

COMMISSION 

[Release  No  34-47028   File  Nc  4-4291 

Joint  Industry  Plan   Notice  of  Filing  of 
Joint  An^endment  No  4  to  the  Options 
Intermarket  Linkage  Plan  Relating  to 
Satisfaction  Orders,  Trade- Throughs 
and  Other  Nonsubstantive  Changes 

December  18,  2002. 

Pursuant  to  Section  llA  of  the 
Securities  Exchange  Act  of  1934 
{"Act")i  and  Rule  llAa3-2 
thereunder,*  notice  is  hereby  given  that 


'IbU.S.C.  78k-l, 
M7CFR240.nAa3-2. 


7<H72 


Ffilcr.il   Rpi^istrr    ^ 
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'JH): 


'  N'dtirf"; 


on  Si  ptciaber  24.  2002.  October  1.  2002. 
October  9.  2002.  November  6,  2002.  and 
November  26.  2002.  the  International 
Stock  Exchange.  Inc.  ("ISE ').  the  Pacific 
Exchange.  Inc.  ('PCX"),  the  Chicago 
Board  Options  Exchange.  Inc.*("CBOE"), 
the  Philadelphia  Stock  Exchange,  Inc. 
("Phlx").  and  the  American  Stock 
Exchange  LLC  ("Amex")  (collectively, 
the  "Participants"),  respectively,  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
an  amendment  ("joint  Amendment  No. 
4")  to  the  Options  Intermarket  Linkage 
Plan  ("Linkage  Plan").^ 

In  proposed  joint  Amendment  No.  4. 
the  Participants  propose  to  limit  the 
liability  for  trade-throughs  for  the  last 
seven  minutes  of  the  trading  day  to  the 
filling  of  10  contracts  per  exchange,  per 
transaction.  The  proposed  Linkage  Plan 
Amendment  also  would:  (1)  Decrease 
the  time  period  a  member  must  wait 
after  sending  a  linkage  order  to  a  market 
before  that  member  can  trade  through 
that  market  from  30  seconds  to  20 
seconds:  (2)  prohibit  linkage  fees  for 
executing  satisfaction  orders;  and  (3) 
make  other  nonsubstantive  revisions  to 
the  Linkage  Plan.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons  on 
proposed  Joint  Amendment  No.  4  to  the 
Linkage  Plan. 

I    !)fs(  ripliiin  and  Purpose  of  the 
Fri»p(tN»'<i  Amrmlmrtit 

The  primary  purpose  of  proposed 
Joint  Amendment  No.  4  is  to  effect  three 
substantive  changes  to  the  Linkage  Plan. 
In  addition,  the  proposed  amendment 
corrects  a  typographical  error  in  the 
Linkage  Plan,  makes  a  technical  change 
to  the  requirements  for  Linkage  orders, 
changes  the  name  of  one  Participant  and 
the  address  of  another  Participant. 

First,  the  proposed  amendment  would 
establish  special  provisions  for  filling 
Satisfaction  Orders  (as  defined  in  the 
Linkage  Plan)  during  the  final  seven 
minutes  of  the  trading  day.  The 
Participants  represent  that  as  they  have 
worked  towards  implementing  the 
Linkage,  members  of  various  exchanges 


'On  luly  28.  2000.  the  Commission  approved  a 
national  market  system  plan  for  the  purpose  of 
treating  and  operatinf;  an  intermarket  options 
market  linkage  ("Linkage")  proposed  bv  Amex, 
CBOE,  and  I.SE.  Set-  Securities  Exchange  Act 
Kelease  No.  4:t086  (|uly  28.  2(X)0),  65  FR  48023 
(August  4.  2(KM)).  Subsequently.  Phlx  and  PCX 
joined  the  Linkage  Plan.  S^e  S«<:urities  Exchange 
Act  Release  Nos.  43573  (November  16,  2000),  65  FR 
70650  (November  28.  2000)  and  43574  (November 
16,  2000),  65  FR  70851  (November  28.  2000).  On 
June  27.  2001  and  May  30.  2002,  respectively,  the 
Commission  approved  amendments  to  the  Linkage 
Plan.  See  SecTirities  Exchange  Act  Release  Nos. 
44482  (June  27,  2001).  66  FR  35470  ()uly  5.  2001) 
and  46001  (May  30.  2002).  67  FR  38687  (|une  5. 
2002). 


have  raised  concerns  regarding  their 
obligation  to  fill  Satisfaction  Orders 
(which  result  after  a  trade-through)  at 
the  close  of  trading  in  the  underlying 
security.  Specifically,  these  members 
are  concerned  that  they  may  not  have 
time  to  hedge  the  positions  they 
acquire.'*  Thus,  the  Participants  propose 
to  limit  liability  for  trade-throughs  for 
the  last  five  minutes  of  the  trading  day 
in  the  underlying  security  to  the  filling 
of  10  contracts  per  exchange,  per 
transaction.  The  Participants  believe 
this  proposal  will  protect  small 
customer  orders,  yet  establish  a 
reasonable  limit  f<ii  'hnr  m>rnbers' 
liability.  Thf  Pdrtn  .ii.mts  r.[>n's.nt  this 
proposal  will  imt  .ttf'M  !  <  iuimiiIhi  .s 
potential  liability  under  an  exchange's 
disciplinary  rule  for  enKaizint;  in  .n 
pattern  or  practice  of  tradiiit;  ttm  uuh 
other  markets  under  Section  8(c)(i)(C)  of 
the  Linkage  Plan. 

Second,  the  proposed  amendment 
would  reduce  the  amount  of  time  a 
member  must  wait  after  sending  a 
Linkage  order  to  a  market  before  that 
member  can  trade  through  that  market. 
Specifically,  the  Participants  propose  to 
decrease  this  time  period  from  30 
seconds  to  20  seconds.  The  Linkage 
Plan  will  retain  the  requirement  that  a 
Participant  respond  to  a  Linkage  order 
within  15  seconds  of  receipt  of  that 
order.'' 

Finally,  the  Participants  propose  to 
establish  a  general  prohibition  against 
Linkage  fees  for  executing  Satisfaction 
Orders.  While  each  Participant  will  be 
able  to  propose  non-discriminatory  fees 
for  Principal  and  Principal  Acting  as 
Agent  Orders  (as  defined  in  the  Linkage 
Plan),  the  Participants  do  not  believe  it 
would  be  appropriate  to  charge  a  fee  for 
Satisfaction  Orders.  An  exchange  will 
receive  a  Satisfaction  Order  only  when 
it  has  traded  through  customer  orders 
on  another  exchange.  The  Participants 
see  no  basis  to  allow  an  exchange  that 
traded  through  another  market  to 
impose  a  fee  on  the  aggrieved  party  to 
satisfy  that  party's  customers. 


••  See  letter  from  Michael  Simon,  Senior  Vice 
President  and  General  Counsel,  ISE.  to  Annette 
Nazareth.  Director,  Division  of  Market  Regulation. 
Commission,  dated  November  19,  2002. 

''  However.  t)ecause  the  Linkage  is  highly 
automated  and  an  exchange  should  receive  a 
response  to  a  Linkage  Order  within  a  second  after 
it  is  sent,  the  Participants  do  not  believe  it  is 
necessary  to  wait  1 5  seconds  for  such  a  response. 
Especially  in  fast-moving  markets  like  the  options 
market,  the  Participants  believe  that  waiting  five 
seconds  for  the  response  will  provide  an 
opportunity  for  the  transmittal  of  responses  to 
orders,  while  also  allowing  their  members  to 
execute  orders  on  their  own  exchanges  in  a  timely 
manner. 


II    Implementation  of  the  Plan 
Amendment 

Th''  i'.irtK  ijMDt^  pfpi'^i'  t"  r.:,\V''  thi' 
propiibcd  ainciiciiiK'iit  tii  tti''  Liiikaf^f 
Plan  reflected  in  this  filing  effective 
when  the  Commission  ,tp[iriivrs  tho 
amendment. 

Ill,  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguiiu'iits  concerning  the  foregoing, 
including  uliether  the  proposed  Linkage 
Plan  .nni'ndini-nt  is  ronsistent  with  the 
Act   i'>'r^'iiis  makiiiw;  written 
subiiii-^i' Ml'-  ^!i''ii!(i  ill''  ^'i\  !  (ijjit's 
thert'ul  \Mth  tli.-  s>m  nncin.  .^t-Lunties 
and  Exc  h  iimt  i  i  nunission.  450  Fifth 
Street.  NW.  Washm^jlon  DC  20549- 
0609.  Copies  nf  thf  submissions,  all 
subsequent  aiminiments.  all  written 
statements  with  respect  to  the  proposed 
Linkage  Plan  amendment  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  Linkage  Plan  amendment 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552.  will 
be  available  for  inspection  and  copying 
at  the  Commissions  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Amex.  CBOE, 
ISE.  Phlx,  and  PCX.  All  submissions 
should  refer  to  File  No.  4-429  and 
should  be  submitted  by  January  17. 
2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
].  Lynn  Taylor. 
Assistant  Secretary. 
|FR  Doc.  02-32643  Filed  12-26-02:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No   34-^7061:  File  No  600-19] 

Philadelphia  Depository  Trust 
Company;  Notice  of  Request  for 
Comment  and  Order  Granting  Request 
for  Withdrawal  from  and  Cancellation 
of  Registration  as  Clearing  Agency 

Uecumlxir  20,  2002. 

On  September  23.  1983.  pursuant  to 
Section  17A  of  the  Securities  Exchange 
Act  of  1934  (Exchange  Act)  '  and  Rule 
17Ab2-l.'  tl^  Securities  and  Exchange 
Commission  (Commission)  registered 


•  17  CFR  200.30-3(a)(29). 
M5  U.S.C.  78q-l. 
M7CFR240.17Ab2-l. 
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"91".^ 


th''  r'hildcielphid  I)ep(isitor\  Trust 
Company  iFhiladep)  as  a  clearing 
agency. '  Philadep  is  a  wholly-owned 
subsidiary  of  the  Philadelphia  Stock 
Exchange.  Inc  (Phlx).  .\s  a  regional 
depository  facility  and  limited  purpose 
trust  company  organized  under  the  laws 
of  Pennsylvania,  it  offered  its 
participants,  among  other  services, 
automated,  book-entry  transfer  of 
securities  positions,  vault  facilities,  and 
securities  lending  services. •• 

On  June  18,  1997,  Philadep,  Phlx  th(> 
Stock  Clearing  Corporation  of 
Philadelphia  (SCCP),"^  the  National 
Securities  Clearing  Corporation  (NSCC) 
and  The  Uepositorv  Trust  Company 
(DTC)  entered  into  an  Agreement  in 
connection  with  Philadep's  withdrawal 
from  the  securities  depositor^'  business 
and  SCCP's  restructured  and  limited 
clearance  and  settlement  business.  In 
the  .\greement,  Philadep  and  SCCP 
agreed  to  certain  provisions,  including 
that:  (i)  Philadep  would  cease  providing 
securities  depository  services;  (ii)  SCCP 
would  make  available  to  its  participants 
access  to  the  facilities  of  one  or  more 
other  organizations  providing 
depository  services;  (iii)  SCCP  would 
make  available  to  SCCP  participants 
access  to  the  facilities  of  one  or  more 
other  organizations  providing  securities 
clearing  services;  and  (iv)  SCCP  would 
transfer  to  the  books  of  such  other 
organizations  the  CNS  system  open 
positions  of  SCCP  participants  on  the 
books  of  SCCP.  On  August  1 1 ,  1997.  the 
Commission  instituted  public 
administrative  and  cease-and-desist 
proceedings  pursuant  to  Sections  19(h) 
and  2lC  of  the  Exchange  Act  against 
Philadep  and  SCCP  (Administrative 
Order).''  On  December  11,  1997.  the 
Commission  approved  a  proposed  rule 
change  which  gave  effect  to  the 
Agreement  and  which  reflected 
Philadep's  withdrawal  from  the 
depository  business  and  SCCP's 


restructured  and  limited  clearance  ana 
settlement  business  ~ 

In  a  letter  dated  October  1.  2002, 
Philadep  requested  that  the  Commission 
permit  Philadep  to  withdraw  its 
registration  as  a  clearing  agency." 
Philadep  stated  that  its  request  for 
withdrawal  of  its  clearing  agency 
registration  was  being  made  pursuant  to 
the  remedial  sanctions  imposed  in  the 
Order  Instituting  Administrative 
Proceedings.  Philadep  requested  that  its 
withdrawal  as  a  registered  clearing 
agencN  be  made  effective  as  of  December 
.i\.  2002,  in  order  to  coincide  with  its 
dissolution  as  a  trust  company  under 
the  laws  oithe  Commonwealth  of 
Pennsylvania, 

As  a  condition  of  Philadep's 
withdrawal  as  a  registered  clearing 
agency,  Phlx  represents  that  it  will 
"maintain  all  documents,  books  and 
records  in  Philadep's  possession  as 
required  by  Rule  17a-l  under  the 
Exchange  Act  for  a  period  of  5  years 
following  the  Effective  Date  [of  the 
cancellation  of  Philadep's  registration  as 
a  clearing  agency).""  In  addition.  Phlx 
represents  that  all  known  outstanding 
claims  against  Philadep  as  of  the 
effective  date  of  its  withdrawal  will 
have  been  researched  and.  where 
appropriate,  paid.'" 

Philadep  represents  that  it  has  been 
diligent  and  thorough  in  researching 
and  where  appropriate  has  paid,  all 
known  outstanding  claims.  Philadep  has 
represented  that  it  has  sent  letters  to  all 
former  Philadep  participants  and  known 
creditors  giving  notice  of  its  dissolution 
and  that  notice  of  the  dissolution  was 
published  in  the  Philadelphia  Daily 
News  and  the  Legal  Intelligencer. ' ' 

Section  19(a)(3)  of  the  Exchange  Act 
provides  in  part  that  a  self-regulatory 
organization  may  "withdraw  from 
registration  by  filing  a  written  notice  of 
withdrawal  with  the  Commission." 
Section  19(a)(3)  also  provides  that  in  the 
event  any  self-regulatory  organization  is 


'Securities  Exchange  Act  Release  No.  20221 
(September  2.3. 19B3).  48  FR  45167  (October  3. 
1983). 

«W.  8145173. 

'■  .SCX^P  Is  also  a  wholly-owned  subsidiary  of  the 
Phlx.  It  is  also  registered  as  a  clearing  agency  with 
the  Commission. 

"Among  other  things,  the  Administrative  Order 
required  Philadep  to  file  a  Section  19(b)  proposed 
nile  change  describing  its  withdrawal  from  the 
securities  depository  busine.ss  and  to  file  with  the 
Commission  a  request  to  withdraw  its  clearing 
agency  registration.  Securities  Exchange  Act 
Release  Nos.  .1891 R  (August  11.  1997), 
(Administrative  Proceeding  File  No.  3-9360)>  39644 
(February  11.  1998).  (Administrative  Proceeding 
File  No.  3-9360)  (Order  modifying  August  11.  1997, 
Order). 


"  Si'curitios  Exchange  Act  Release  No.  39444 
(December  11.  1997).  62  FR  66703  (December  19. 
1997). 

"Letter  from  Meyer  S.  Fruchor,  Chairman, 
Philadep,  and  Chairman,  Phlx.  to  jerry  (iirpentnr. 
Assistant  Director,  Division  of  Market  Regulation, 
Commission.  (Octol>or  1,  2002). 

n/d. 

'"In  connection  with  Philadep's  voluntary  plan 
of  dissolution.'Philadep  and  Phlx  entered  into  an 
Assumption  and  (Juarantee  Agreement  dated 
February  21,  2001,  whereby  Phlx  assumes  certain 
obligations  and  liabilities  of  Philadep.  As  part  of 
Philadep's  request  for  withdrawal  as  a  reglsterm) 
clearing  agency.  Phlx  has  reaffirmed  to  the 
r^jmrnission  its  undertakings  under  the  Assumption 
and  Guarantee  Agreement. 

' '  E-mail  from  Murray  L.  Ross.  Vice  President  and 
Secretary.  Philadep,  .SCiCP,  and  Phlx,  to  jerry 
Carpenter,  Assistant  Director,  Division  of  Market 
Regulation,  Commission.  (December  12,  2002). 


no  longer  in  existence  or  has  ceased  to 
do  business  in  the  capacity  specified  in 
its  application  for  registration,  "the 
Commission,  by  order,  shall  cancel  its 
registration."  Based  upon 
representations  made  by  Philadep  to  the 
Commission  and  based  upon  the 
undertakings  discussed  herein,  the 
Commission  has  determined  that 
granting  Philadep's  request  for 
withdrawal  from  registration  would  be 
consistent  with  the  requirements  of  the 
Act.  Furthermore,  because  Philadep  has 
ceased  to  do  business  in  the  capacity 
specified  in  their  registration 
application,  the  Commission  is 
canceling  its  registration  effective 
December  31.  2002. 

The  Commission  believes  that  it  is 
appropriate  as  a  part  of  this  registration 
cancellation  to  require  Phlx  to  comply 
in  substance  with  the  recordk»>eping 
provisions  of  Rule  17a-l(a)  with  respect 
to  the  records  of  Philadep.'^ 
Specifically.  Phlx.  as  it  has  consented  to 
do.  will  maintain  all  documents,  books, 
and  records  (collectively  records)  which 
are  required  to  be  maintained  under 
Rule  17a-l(a)  and  which  are  in 
Philadep's  possession,  will  produce 
such  records  at  the  request  of  any 
representative  of  the  Commission,  and 
will  maintain  such  records  for  a  period 
of  5  years  from  the  effective  date  of  the 
cancellation  of  Philadep's  registration  as 
a  clearing  agency 

The  Commission  believes  that  it 
would  be  appropriate  and  consistent 
with  the  policies  expressed  in  Section 
19  to  notif\'  interested  persons  about 
and  to  solicit  public  comment 
concerning  the  cancellation  of 
Philadep's  registration  as  a  clearing 
agency.  To  assist  the  Commission  in 
determining  whether  it  should  allow  the 
cancellation  to  become  effective  as  set 
forth  in  this  order  or  whether  it  should 
modify  this  order,  interested  persons  are 
invited  to  submit,  until  December  30, 
2002.  written  data,  views,  and 
arguments  concerning  this  order  and  the 
undertakings  discussed  herein. 
Comments  should  be  submitted  in 
triplicate  to  Jonathan  G.  Katz.  Secretary, 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.  Washington.  DC 


'-Exchange  Act  Rule  17h-1  re(|uires  a  clearing 
agency  to:  (1)  "Keep  and  preserve  at  least  one  ropy 
of  all  d(K:umenl».  including  all  correspondence, 
memoranda,  papers,  books,  notices,  accounts,  and 
other  such  ret;ords  as  shall  be  made  or  received  by 
It  in  the  course  of  its  IniKineus  as  such  and  in  the 
conduct  of  its  self-regulaton  activity:"  (2)  "keep  all 
such  documents  for  a  period  of  not  less  than  five 
years,  the  first  two  years  in  an  easily  accessible 
place;"  and  (3)  "upon  request  of  any  reprenentalive 
of  the  Oimmission,  proniptU  furnish  to  the 
possession  of  such  representative  copies  of  any 
documents  required  to  l)e  kept  and  preserved  by  it. 
17  CFR  240.178-1. 
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^U549-0ti09.  C^oiiuaonts  may  also  bo 
submitted  electronically  at  the  following 
e-mail  address:  rule-comments@sec.gov. 
All  comment  letters  should  refer  to  File 
No.  600-19.  This  file  number  should  be 
included  on  the  subject  line  if  e-mail  is 
used.  Comment  letters  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  5th  Street.  NW.  Washington,  DC. 
Electronically  submitted  comment 
letters  also  will  be  posted  on  the 
Commission's  Web  site  (http:// 
www.  sec. gov).  ^^ 
It  is  therefore  ordered  that: 

(1)  Effective  December  31,  2002. 
i'hiladep's  registration  as  a  clearing 
agency  under  Section  1 7 A  of  the 
Exchange  Act  and  Rule  1 7Ab2-l 
thereunder  is  terminated  and 

(2)  Phlx  for  a  period  of  5  years  from 
the  effective  date  of  the  termination  of 
Philadep's  registration  as  a  clearing 
agency  will  maintain  all  the  records 
required  to  be  maintained  pursuant  to 
Rule  t7a-l(a)  which  are  in  Philadep's 
possession  and  will  produce  such 
records  upon  the  request  of  any 
representative  of  the  Commission. 

By  the  Commission. 
|.  Lynn  Taylor. 
Assistant  Secretary. 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No   1  Thereto  by  the 
American  Stock  Exchange  LLC  To 
Permit  Limited  Side-by-Side  Trading 
and  Integrated  Market  Making  of 
Certain  iShares  Lehman  Treasury 
Index  Exchange-Traded  Fund  Shares 
and  Their  Related  Options 

December  18.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
( 'Act").'  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
20,  2002.  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I.  II.  and  III  below,  which  items 


have  been  propared  in  Mi'   i  \i:hange. 
The  Exchange  filed  AiiKii.inu'nt  No.  1 
to  the  proposed  rule  change  on 
December  3.  2002.  *  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Seh-Ret-ulatorA  Orfijanizations 
Stali-ment  ot  the  lerms  of  .Substance  of 
the  Proposed  Rul«-  Change 

The  Exchange  ihhjimso  to  amend 
Exchange  rules  175,  900  and  958  to 
permit  the  trading  of  the  iShares 
Lehman  1-3  Year  Treasury  Bond  Fund 
(the  "1-3  Year  Bond  Fund  ").  the  iShares 
Lehman  7-10  Year  Treasury  Bond  Fund 
(the  "7-10  Year  Bond  Fund"),* the 
iShares  Lehman  20+  Year  Treasury 
Bond  Fund  (the  "20+ Year  Bond  Fund") 
(collectively,  the  "iShares  Lehman 
Treasury  Index  ETEs"),-*  and  any  other 
exchange-traded  fund  shares  ("ETFs") 
approved  by  the  Commission,  and  their 
related  options  contracts  by  the  same 
specialist  unit  and  registered  options 
traders  ("ROTs")  and  the  approved 
persons  of  such  specialist  unit  or  ROT 
without  informational  or  physical 
barriers.  The  text  of  the  proposed  rule 
change  appears  below.  New  text  is  in 
italics. 

Spprialist  Prohibitions 

Rule  173 

(a)-(b)  No  change. 

(c)  No  specialist  or  his  member 
organization  or  any  member,  limited 
partner,  officer,  or  approved  person 
thereof  shall  act  as  an  options  specialist 
or  function  in  any  capacity  involving 
market  making  responsibilities  in  any 
option  as  to  which  the  underlying 
security  is  a  stock  in  which  the 
specialist  is  registered  as  such. 
Notwithstanding  the  foregoing: 

(1)  A  specialist  member  organization 
or  an  approved  person  of  a  specialist 
registered  in  a  stock  admitted  to 
dealings  on  an  unlisted  basis  may  act  as 


■^  We  do  not  edit  pnrsoiial,  identifying 
information  such  as  names,  or  e-mail  addrn.sses, 
from  electronic  submissions.  Submit  only 
information  you  wish  to  malie  publicly  available. 

'15U.S.C.  78s(b)(l). 

M7CFR240.19b-l 


'  Sfi'  letter  from  Jeffrey  P.  Burns,  Assistant 
(General  Counsel.  Amex,  to  Kelly  McCormick  Riley. 
.Senior  Special  Coun.sel.  Division  of  Market 
Regulation,  Commission,  dated  November  27.  2002 
("Amendment  No.  1").  In  Amendment  No.  1.  the 
Exchange  revised  the  rule  text  of  the  proposal  to 
clarify  that  the  (Commission  must  approved 
integrated  market  making  and  side-by-side  trading 
in  Exchange  Traded  Fund  ("ETF")  or  Trust  Issued 
Receipt  ("TIR"I  that  does  not  meet  the  criteria  set 
forth  in  Commentary  .03(a)  or  Amex  rule  1000  or 
Commentary  .02(a)  to  Amex  rule  1000A. 

•*  Scf  Securities  Exchange  Act  Release  No.  46252 
(July  24.  2002),  67  FR  49715  (July  31.  2002), 
("iShares  Treasury  Index  ETF  Approval").  See  also 
Investment  lx)mpany  Act  Release  Nos.  25622  (|une 
25.  2002).  (approvalO;  and  25594  (May  29.  2002),  67 
FR  38681  Ouiie  5.  2002),  (notice)  (Trust.  Advisor 
and  Distributor  of  the  funds  applied  and  received 
a  (Commission  order  exemption  the  funds  from 
various  provisions  of  the  Investment  (Company  Act 
of  1940  ("1940  Ad")). 


a  speciaJist.  Registered  Options  Trader 
or  other  registered  market  maker  in  the 
related  option  provided  that  such 
persons  have  established  and  obtained 
Exchange  approval  for  procedures 
restricting  the  flow  of  material,  non- 
public corporate  or  market  information 
between  them  pursuant  to  Exchange 
rule  193.  and 

(2)  A  specialist,  specialist  member 
organization  or  approved  person  of  a 
specialist  or  specialist  member 
organization  registered  in  an  Elxchange 
Traded  Fund  Share  or  Trust  Issued 
Receipt  that  meets  the  criteria  set  forth 
in  Commentary  .03(a)  to  Amex  rule 
1000  or  Commentary  .02(a)  to  Amex 
rule  lOOOA  or  approved  by  the 
Securities  and  Exchange  Commission 
for  trading  arrangements  under  this 
paragraph  and  rule  958(e)  may  act  as  a 
specialist.  Registered  ription.s  Trader  or 
other  registered  market  maker  in  the 
related  option  without  implementing 
procedures  to  restrict  the  flow  uf 
information  between  them  and  without 
any  physical  separation  between  the 
underlying  Exchange  Traded  Fund 
Share  or  Trust  issued  Receipt  and  the 
related  option.  In  addition,  paragraph 
(b)  of  this  rule  and  the  Guidelines  to  this 
rule  are  inapplicable  to  a  specialist  or 
specialist  member  organization 
registered  in  an  Exchange  Traded  Fund 
Share  or  Trust  Issued  Receipt  that  meets 
the  criteria  set  forth  in  Commentary 
.03(a)  to  Amex  rule  1000  or 
Commentary  .02(a)  to  Amex  rule  1000 A 
or  approved  by  the  Securities  and 
Exchange  Commission  for  trading 
arrangements  under  this  paragraph  and 
rule  958(e}  and  the  approved  persons  of 
such  specialist  or  specialist  nieniher 
organization. 


Applit  ability.  Definitions  and 
References 

Rule  900 

A.  (a)  No  change. 

(b)  Definitions — The  following  terms 
as  used  in  the  Rules  of  this  Chapter 
shall,  unless  the  context  otherwise 
indicates,  have  the  meanings  herein 
specified: 

(1)  through  (37).  No  change. 

(38)  Paired  Security — The  term 
"Paired  Security"  means  a  security 
which  is  the  subject  of  securities  trading 
on  the  Exchange  and  Exchange  option 
trading,  provided,  however,  that  the 
term  "Paired  Security"  shall  not  mean 
an  Exchange-Traded  Fund  Share  or 
Trust  Issued  Receipt  which  is  the 
subject  of  securities  trading  on  the 
Exchange  and  Exchange  ojjtion  trading 
if  the  Exchange-Traded  Fund  Share  or 
Trust  Issued  Receipt  meet  the  criteria 
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set  forth  in  Commentary  .03(a)  to  Amex 
rule  1000  or  Commentan-  .02(a)  to 
Amex  rule  lOOOA  or  approved  by  the 
Securities  and  Exchange  Commission 
for  trading  arrangements  under  rule 
175(c)(2)  and  rule  9.58(ei 

(39)  through  end.  No  change. 
***** 

Options  Transactions  of  Registered 
Traders 

Rule  958.  No  Registered  Trader  shall 
initiate  an  Exchange  options  transaction 
on  the  Floor  for  any  account  in  which 
he  has  an  interest  except  in  accordance 
with  the  following  provisions: 

(a)  through  (d).  No  change. 

(e)  No  equity  specialist,  odd-lot  dealer 
or  NASDAQ  market  maker  may  act  as  a 
registered  trader  in  a  class  of  stock 
options  on  a  stock  in  which  he  is 
roistered  in  the  prima^^•  market 
therefor,  provided,  however,  that  an 
equity  specialist  may  act  as  a  registered 
trader  in  a  class  of  stock  options  on  an 
Exchange-Traded  Fund  Share  or  a  Trust 
Issued  Receipt  in  which  he  is  registered 
in  the  primary  market  therefor  if  the 
Exchange-Traded  Fund  Share  or  Trust 
Issued  Receipt  meets  the  criteria  set 
forth  in  Commentary  .03(a)  to  Amex 
rule  1000  or  Commentary  .02(a)  to 
Amex  rule  lOOOA  or  approved  by  the 
Securities  and  Exchange  Commission 
for  trading  arrangements  under  this 
paragraph  and  rule  175(cj(2). 

(0  through  end.  No  change. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
f^hange 

in  it;,  tiling  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  !\'  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 

Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  thi.<  proposed  rule 
change  is  to  permit  the  trading  of  the 
iShares  Lehman  Treasury  Index  ETFs 
and  their  related  options  b\  the  same 
specialist,  specialist  firm,  and  the 
approved  persons  of  such  specialist  or 
specialist  firm  without  anv  information 


or  physical  barriers  on  the  floor  of  the 
Exchange  Accordingly,  this  proposal 
would  permit  integrated  market 
making  "'  and  side-bv-side  trading  •"  in 
iShares  Lehman  Treasury  Index  ETFs 
and  their  related  options   it  would 
exempt  the  underlying  ETF  specialists 
and  their  approved  persons  from  Amex 
rule  175(b)  and  the  Guidelines  to  .^mex 
rule  175, 

The  Exchange  files  this  rule  change  in 
connection  with  its  listing  and  trading 
of  options  on  the  iShares  Lehman 
Treasury  Index  ETFs  '  Current 
Exchange  rules  impose  certain 
restrictions  on  the  approved  persons" 
and  other  persons  that  are  affiliated 
with  a  specialist  or  specialist  unit 
(collectively  "specialist  affiliates"). 
Among  these  rules.  Amex  rule  175(c) 
generall\  prohibits  the  specialist 
affiliates  of  an  Amex  equity  specialist 
from  acting  as  an  options  specialist  or 
func  tioning  in  any  capacity  involving 
market  making  responsibilities  in  any 
option  as  to  which  stock  the  specialist 
is  registered."  A  recent  amendment  to 
Amex  rule  175(c)  added  paragraph 
(c)(2),  which  permits  integrated  market 
making  of  certain  "broad-based  "  equity 
ETFs.'"  Here,  the  Exchange  proposes  to 
amend  Amex  rules  1 75,  900  and  958  to 
allow  integrated  market  making  and 
side-bv-side  trading  in  the  iShares 
Lehman  Treasury  Index  ETFs  and  their 
related  options  as  well  as  integrated 
market  making  and  side-by-side  trading 
of  any  ETF  and  its  related  option  with 
separate  Commission  approval. 

In  light  of  the  Commission's  recent 
approval  to  permit  side-by-side  trading 
and  integrated  market  making  on  the 


^  "Integrated  market  making"  refers  to  the  trading 
of  options  and  their  underlying  securities  by  the 
same  specialist  and/ or  specialist  firm, 

«  "Side-by-side  trading"  refers  to  the  trading  of 
options  and  the  underlying  stocks  at  the  same 
location,  though  not  necessarily  by  the  same 
specialist, 

'  The  underlying  iShares  Treasury  Index  ETFs 
commenced  trading  on  the  Amex  on  July  26,  2002, 
See  iShares  Treasury  Index  ETF  Approval,  supra 
note  4, 

"The  Exchange  defines  an  "approved  person"  as 
an  individual  or  corporation,  partnership  or  other 
entity  which  controls  a  member  or  member 
organization,  or  which  is  engaged  in  the  securities 
business  and  is  under  common  control  with,  or 
controlled  by.  a  member  or  member  organization  or 
which  is  the  owner  of  a  membership  held  subject 
to  a  special  transfer  agreement.  See  ariicle  I,  section 
3(g)  of  the  Exchange  (Constitution,  The  term 
"control"  is  defined  in  Exchange  Definitional  rule 
13. 

'This  rule  was  adopted  in  connection  with  the 
Exchange's  application  in  the  late  1980s  to  list 
options  on  its  listed  equities.  See  Securities 
Exchange  Act  Release  No,  26147  (October  3.  1988). 
53  FR  39556  (October  7,  1988)  (File  No.  SR-Amex- 
88-16). 

"•See  Securities  Exchange  Act  lielease  No.  46213 
duly  16.  2002).  67  FR  48232  ()u]y  23.  2002)  ("ETF 
Integrated  .Market  Making  Approval"). 


Amex  in  certain  equit\-Dasea  ETr s,' ' 
the  Exchange  believes  that  iShares 
Treasury  Index  ETFs  should  be 
similarly  treated.  The  ETF  Integrated 
Ml-^ki  '  Making  Approval  established  a 
generic  criteria  for  equity-based  ETFs 
that  requires  such  ETFs  to  be  "broad- 
based"  in  order  be  for  integrated  market 
making  and  side-by-side  trading  to 
apply, '2  For  purposes  of  the  instant 
proposal,  the  Exchange  requests  that  the 
Commission  approve  certain  fixed- 
income  ETFs.  based  on  various 
segments  or  durations  of  the  U.S. 
Treasury  securities  market  (arguably, 
the  most  liquid  and  active  securities 
market  in  the  world),  for  integrated 
market  making  and  side-by-side  trading 
separate  from  the  previously  adopted 
equity-based  ETF  generic  standards. 
Accordingly,  the  Exchange  proposes  to 
amend  Amex  rule  175(c)(2)  to  permit 
the  same  specialists,  their  member 
organizations,  and  their  approved 
persons  to  trade  an  ETF  and  its  related 
options,  if  approved  to  do  so  by  the 
Commission,  without  reference  to  the 
limitations  of  Amex  rule  175(b)  and  the 
Guidelines  to  Amex  rule  175.  The 
Exchange  also  proposes  to  amend  the 
definition  of  "Paired  Security"  in  Amex 
rule  900  to  provide  that  in  addition  to 
those  ETFs  that  meet  the  equity-based 
generic  criteria,  those  ETFs  that  are 
specifically  approved  for  integrated 
market  making  and  side-by-side  trading 
by  the  Commission. 

a.  The  Market  for  Treasury  Securities 

The  market  for  U.S.  Treasury 
securities  is  the  largest  and  most  liquid 
securities  market  in  the  world.'' 


' '  Sep  id  The  Exchange  has  filed  a  proposed  rule 
change  that  would  allow  the  trading  on  a  pilot 
program  basis  of  specified  Nasdaq  stocks,  ETFs. 
TIRs  and  their  related  options  at  the  same  location 
on  the  Trading  Floor  and  by  the  same  specialist 
units  and  registered  traders.  See  SR-Amex-2001-75 
(September  6.  2001)  The  ETF  Integrated  Market 
Making  Approval  neither  amended  nor  withdrew 
SR-Amex-2001-75, 

'2  Commentary  , 03(a)  to  Amex  rule  1  (XX)  and 
CCommentary  , 02(a)  to  Amex  rule  lOOOA  provide 
that  each  component  of  an  index  or  portfolio 
underlying  an  ETF  must  meet  the  following  criteria: 
(1)  (Component  securities  that  in  the  aggregate 
account  for  at  least  90%  of  the  weight  of  the 
portfolio  must  have  a  minimum  market  value  of  at 
least '$75  million:  (2)  the  component  securities 
representing  90%  of  the  weight  of  the  portfolio  each 
have  a  minimum  monthly  trading  volume  during 
each  of  the  last  six  months  of  at  least  250.0(X) 
shares:  (3)  the  most  heavily  weighted  component 
security  cannot  exceed  25%  of  the  weight  of  the 
portfolio  and  the  five  most  heavily  weighted 
component  securities  cannot  exceed  65%  of  the 
wei^t  of  the  portfolio:  (4)  the  underiying  portfolio 
must  include  a  minimum  of  13  securities;  and  (5) 
ail  securities  in  the  portfolio  must  be  listed  on  a 
national  securities  exchange  or  the  Nasdaq  Slock 
Market  (the  "broad-based  criteria  "), 

"See  The  Treasun'  Securities  Market:  Overview 
and  Recent  Developments.  The  Federal  Reserve 

ContinuMi 


7H17H 


Federal   Ket;ister / Vol.  67,  No.  249 /Friday,  December  27,  2002 /Notices 


Through  the  3rd  quarter  oi  2002,  total 
daily  average  transaction  volume  for 
primary  dealers  '•*  in  U.S.  Treasury 
coupon  securities  was  approximately 
$316  billion.  During  this  same  period, 
primary  dealer  average  daily  transaction 
volume  in  the  1-3  year  range  was 
approximately  $132.07  billion:  average 
daily  transaction  volume  in  the  3-6  year 
range  was  approximately  $92.73  billion: 
average  daily  transaction  volume  in  the 
6-11  year  range  was  approximately 
$74.8  billion;  and  average  daily 
transaction  volume  in  the  more  than  1 1 
year  range  was  approximately  $18.9 
billion.'^  In  the  3rd  quarter  of  2002, 
average  daily  transaction  volumes  for 
the  same  duration  U.S.  Treasury  coupon 
securities  were  $134.03  billion,  $106.97 
billion,  $83.57  billion  and  $20.57 
billion,  respectively.  Most  of  this 
trading  volume  occurs  in  the  most 
recently  issued  security  in  a  particular 
maturity  class.  "^ 

The  secondary  market  for  Treasury 
securities  is  the  over-the-counter 
("OTC")  market.  Many  dealers,  and 
particularly  primary  dealers,  make 
markets  in  Treasury  securities.  Trading 
activity  takes  place  between  primary 
dealers,  non-primary  dealers,  and 
customers  of  these  dealers,  including 
financial  institutions,  non-financial 
institutions  and  individuals. 
Increasingly,  trading  in  Treasury 
securities  occurs  through  automated 
trading  systems.'^ 

The  primary  dealers  are  among  the 
most  active  participants  in  the 
secondary  market  for  Treasury 
securities.  The  primary  dealers  and 
other  large  market  participants 
frequently  trade  with  each  other,  and 
most  of  these  transactions  occur  through 


Bulletin.  December  1999.  available  at  http:// 
wvirw.fedpmlreserve.gov/puhs/hulletw  1 1 999/ 
I299lead.pdf. 

'♦The  Federal  Reserve  Bank  of  New  York  selects 
Primary  dealers  to  art  as  counter  parlies  for  its  open 
market  operations  (government  securities 
transactions  related  to  the  Federal  Reserves 
implementation  of  monetary  policy).  Primary 
dealers  are  requited  to  participate  meaninghilly  in 
both  open  market  operations  and  Treasury  auctions 
as  well  as  to  provide  policy  relevant  market 
information  to  The  Federal  Reserve  Bank  of  New 
York. 

'*  Primary  dealers  in  Treasury  securities  submit 
statistics  on  their  transactions  in  Treasuries  to  The 
Federal  Reserve  Bank  of  New  York.  These  statistic^s 
are  available  on  their  web  site  at  http:// 
www.newyorkfed.org/pihome/statistics/ 
primdeal.html?expand=9. 

'"  See  The  Treasury  Securities  Market:  Overview 
and  Recent  Developments,  supra  note  1.3. 

"  See.  e.g..  eCommerce  in  the  Fixed-Income 
Markets:  The  200 1  Review  of  Electronic  Transaction 
Systems,  November  2001.  http:// 
www.bondmarkets  com/research/  ecommetce/ 
ecommercedraft.  shtml. 


an  interdealer  broker.'"  The  interdealer 
brokers  provide  primary  dealers  and 
other  large  participants  in  the  Treasury 
market  with  electronic  screens  that 
display  the  bid  and  offer  prices  among 
dealers  and  allow  trades  to  be 
consummated. 

Quote  and  trade  information 
regarding  Treasury  securities  is  widely 
available  to  market  participants  from  a 
variety  of  sources.  The  electronic  trade 
and  quote  systems  of  the  dealers  and 
interdealer  broker  are  one  such  source. 
Groups  of  dealers  also  furnish  trade  and 
quote  information  to  vendors  such  as 
Bloomberg,  Reuters,  Bridge.  Monevline 
Telerate.  and  CQG.  GovPX,''*  for 
example,  is  a  consortium  of  government 
securities  interdealer  brokers  that 
provides  market  data  from  these 
government  securities  interdealer 
brokers  to  market  ''^ta  vendors. 
TradeWeb,  another  example,  is  a 
consortium  of  18  primary  dealers  that, 
in  addition  to  providing  a  trading 
platform,  also  provHes  market  data 
direct  to  subscriber^  or  to  other  market 
data  vendors.^"  In  addition,  the  leading 
interdealer  broker  of  government 
securities  (Cantor  Fitzgerald)  for  many 
years  has  provided  Moneyline  Telerate 
with  market  data. 

b.  iShares  Lehman  Tr  .^ury  lUc  -x  ETFs 

The  Lehman  US    Treasury  Inde  '^s 
are  each  market  cajutalization  weij    ted 
and  include  all  of  the  securities  the . 
meet  the  particular  Index  criteria.  Each 
Index  includes  all  publicly  issued,  U.S. 
Treasury  securities  that  have  a 
remaining  maturity  of  between  1-3 
years,  7-10  years  or  over  20  years 
(depending  on  the  Index),  .re  non- 
convertible,  are  denominated  in  U.S. 
dollars,  are  rated  investment  grade 
(Baa3  or  better)  by  Moody's  Investors 
Service,  are  fixed  rate,  and  have  more 
than  $150  million  par  outstanding. 
Excluded  from  each  Index  are  certain 
special  issues,  such  as  flower  bonds,-' 
targeted  investor  notes  (TINs),  state  and 
local  government  series  bonds  (SLGs), 
and  coupon  issues  that  have  been 
stripped  from  assets  that  are  already 
included  in  the  Index.  Each  Index's 
constituents  are  updated  on  the  last 
calendar  day  of  each  month. 

Each  Index  is  valued  using  end  of  day 
bid  side  prices,  as  marked  by  Lehman. 
Intra-month  cash  flows  contribute  to 


''E.g..  BrokerTec  Global  LLC,  Cantor  Fitzgerald, 
Inc..  Garban-Intercapital.  and  Liberty  Brokerage 
Investnieni  (^rp. 

'"  www.govpx.com. 

•"■  www.tmdeweb.com. 

"  A  "flower  bond"  is  a  type  of  U.S.  government 
Ixind  that,  regardless  of  its  cost  price,  is  acceptable 
at  par  value  in  payment  of  estate  taxes  if  the 
decedent  was  the  legal  holder  at  the  time  of  death. 


moiith:\   i>'turiis,  tuit  lhi'\  .ire  not 
rein\  •■^trd  iiurint;  th>'  luuiiii)  and  do  not 
earn  a  rein%>>>tnii'iit  return.  Total  returns 
are  calculated  hd.si'd  un  the  sum  of  price 
changes,  gain/loss  on  repayments  of 
principal,  and  coupon  received  or 
accrued,  expressed  as  a  percentage  of 
beginning  market  value. -^ 

i.  Lehman  1-3  Year  Treasury  Bond 
Fund  (1-3  Year  Bond  Fund),  the  1-3 
Year  Bund  Fund  invc^its  primarily  in  a 
portfolio  of  fixed  income  securities  with 
the  objective  of  approximating  the  total 
rate  of  return  of  the  short  term  sector  of 
the  U.S.  Treasury  market  as  defined  by 
the  Lehman  Brothers  1-3  Year  U.S. 
Treasury  Index.  The  Lehman  1-3  Year 
U.S.  Treasury  Index  represents  public 
obligations  of  the  U.S.  Treasury  that 
have  a  remaining  maturity  of  between  1 
and  3  years.  As  of  September  30.  2002, 
there  were  31'issues  included  in  tho 
Index  with  the  Fund  using  a 
representative  sampling  strategy  to  track 
the  Index.2^ 

ii.  Lehman  7-10  Year  Treasury  Bond 
Fund  (7-10  Year  Bond  Fund)  The  7-10 
Year  Bond  Fund  invests  primarily  in  a 
portfolio  of  fixed  income  securities  with 
the  objective  of  approximating  the  total 
rate  of  return  of  the  intermediate  term 
sector  of  the  U.S.  Treasury-  market  as 
defined  by  the  Lehman  Brothers  7-10 
Year  U.S.  Treasury  Index.  The  Lehman 
7-10  Year  U.S.  Treasury'  Index 
represents  public  obligations  of  the  U.S. 
Treasury  that  have  a  remaining  maturity 
of  between  7  and  10  years.  As  of 
September  30,  2002.  there  were  12 
issues  included  in  the  Index  with  the 
Fund  using  a  representative  sampling 
strategy  to  track  the  Index. ^'' 

iii.  Lehman  20+  Year  Treasury  Bond 
Fund  (20+  Year  Bond  Fund).  The  20+ 
Year  Bond  Fund  invests  primarily  in  a 
portfolio  of  fixed  income  securities  with 
the  objective  of  approximating  the  total 
rate  of  return  of  the  long  term  sector  of 
the  U.S.  Treasury'  market  as  defined  by 
the  Lehman  Brothers  20+  Year  U.S. 
Treasury  Index.  The  Lehman  20+  Year 
U.S.  Treasury  Index  represents  public 


"The  Monthly  Statement  of  the  Public  Debt  of 
the  United  States  may  he  obtained  at 
www.publicdebt.treas  gov 

"  As  of  September  30,  2002.  the  Index  exhibited 
the  following  characteristics:  (1)  Weighted  average 
maturity  of  1.77  years;  (2)  weighted  average  coupon 
or4.58%:  (3)  an  effective  duration  of  1.68  years:  (4) 
yield  to  maturity  of  1.64%  and  (5)  a  current  yield 
of  4.37%.  In  addition,  the  top  holding  of  the  Index 
constituted  6%  of  the  Index  while  the  top  five  (5) 
holdings  represented  30%  of  the  Index. 

^*  As  of  September  30.  2002,  the  Index  exhibited 
the  following  characteristics:  (1)  Weighted  average 
maturity  of  8.55  years:  (2)  weighted  average  coupon 
of  5.98%:  (3)  an  effective  duration  of  6.65  years:  (4) 
yield  to  maturity  of  3.63%  and  (5)  a  current  yield 
of  5.36%.  In  addition,  the  top  holding  of  the  Index 
constituted  17%  of  the  Index  while  the  top  five  (5) 
holdings  represented  76%  of  the  Index. 
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obligations  of  the  U.S.  Treasur\'  that 
have  a  remaining  maturity  greater  than 
20  years.  As  of  .September  30.  2002, 
there  were  18  issues  included  in  the 
Index  with  the  Fund  using  a 
representative  sampling  strategy  tn  track 
tlie  Index  " 

c.  Broad-Based  ETF  Criteria 

As  discussed  above,  the  Commission 
has  approved  a  proposal  to  permit 
integrated  market  making  and  side-by- 
side  trading  of  equity-based  ETFs  that 
meet  the  broad-based  criteria  -'"  For  the 
purpose  of  this  proposal,  the  Exchange 
submits  that  the  iShares  Treasury-  Index. 
FTFs  comply  with  the  broad-based 
criteria,  as  applicable,  to  fixed  income 
U.S.  government  securities 

First,  the  broad-based  criteria  requires 
that  at  least  90%  of  the  component 
securities  of  an  index  have  a  minimum 
market  value  of  at  least  S75  million.  The 
Exchange  submits  that  all  three  iShares 
Treasury  Index  ETFs  meet  this  criteria 
based  on  the  requirement  that  all 
Treasury  securities  of  each  respective 
U.S.  Treasury  Index  must  have  more 
than  $150  million  outstanding  in  par 
value.  Second,  the  broad-based  criteria 
also  requires  that  at  least  90"n  of  the 
component  securities  of  an  Index  have 
a  minimum  monthly  trading  volume 
during  ea(  h  of  the  last  six  months  of  a1 
least  250.000  shares.  Because  the 
trading  of  U.S.  Treasury  securities  is 
based  on  the  underlying  transaction  or 
notional  amount  rather  than  "share  " 
amounts,  the  Exchange  submits  that  this 
second  criteria  cannot  strictly  be 
applied  to  the  U.S.  Treasury  Indexes. 
However,  the  Exchange  believes  that  a 
comparison  can  be  made  if  the  numthly 
trading  volumes  identified  in  the  broad- 
based  criteria  are  converted  to  U.S. 
dollar  amounts.  In  connection  with  the 
iShares  Treasury-  Index  ETFs  the  average 
daily  transaction  volume  through  the 
3rd  quarter  of  2002  for  primary -dealers 
in  the  1-3  Year  Treasury  security  was 
approximately  Si  32.07  billion;  for  the 
3-6  Year  Treasur\'  security  the  average 
daily  transaction  volume  for  primary 
dealers  was  $92.73  billion;  for  the  6-1 1 
Treasury  security  the  average  daily 
transaction  volume  was  $74.8  billion; 
and  for  Treasury  securities  over  1 1 
Years  the  average  daily  trading  volume 
was  approximately  S18  9  billion.  For 
comparison  purposes,  Microsoft 


^^  As  of  September  30.  2002,  the  Index  exhibited 
the  following  characteristics:  (1)  Weighted  average 
maturity  of  24.18  years:  (2)  weighted  average 
coupon  of  6.30%:  (3)  an  effective  duration  of  13.70 
years;  (4)  yield  to  maturity  of  5.14%  and  (5)  a 
current  yield  of  5.45%.  In  addition,  the  top  holding 
of  the  Index  constituted  1 1  %  of  the  Index  while  the 
top  five  holdings  represented  44%  of  the  Index. 

2»  See  supm.  note  12:  see  also  ETF  Integmted 
Market  Making  Approval,  supra  note  10. 


Corporation  (MSFT)  which  is  a 
component  in  several  broad-based 
Indexes  underlying  ETFs.  would  be 
required  to  ha\e  a  minimum  monthly 
trading  dollar  value  of  at  least  SI  3.25 
million  given  the  current  price  of  MSFT 
of  S53  per  share  on  October  23.  2002 
(250,000  X  S53)  Clearlv.  the  monthly 
trading  volumes  for  the  L'.S  Treasury 
securities  of  the  Indexes  underlying  the 
three  iShares  Treasury  Index  ETFs  far 
exceeds  the  comparatne  dfillar  amounts 
for  the  largest-capitalized  components 
of  the  equitv-based  indexes  under  this 
second  requirement  of  the  broad-based 
criteria. 

Third,  under  the  broad-based  criteria, 
a  component  security  cannot  exceed 
25%  of  the  weight  of  the  Index  and  the 
five  most  heavily  weighted  component 
securities  cannot  ext  eed  65''''(-  of  the 
weight  of  such  Index,  The  Lehman  1-3 
Year  L^S  Treasury  Index  and  the 
Lehman  20*  Year  U.S.  Treasury  Index 
strictly  comply  with  this  requirement  of 
the  broad-based  criteria  applicable  to 
equity-based  ETFs  However,  the 
Lehman  7-10  Year  U.S.  Treasury  Index 
does  not  meet  the  65%  test  for  the  top 
five  (5)  holdings  of  an  Index.  The  broad- 
based  criteria  originally  developed  for 
equit\  -based  ETFs  does  not  correspond 
well  to  the  I'.S.  Treasun,'  securities 
market.  The  Exchange  believes  that  the 
nature  of  the  U.S.  Treasur\'  securities 
market,  renders  this  third  criteria 
particularly  difficult  to  apply  to  certain 
U.S.  Treasury  indexes  or  portfolios 
because  of  the  specific  duration  of  the 
yield  curve  that  the  U.S.  Treasury  index 
or  portfolio  is  attempting  to  track  or 
benchmark.  Furthermore,  the  Exchange 
submits  that  the  only  differences  in 
these  L'  S  Treasury  securities  held  by 
the  corresponding  indexes  are  related  to 
the  rate  of  interest  and  maturities. 
Accordingly,  the  Exchange  believes  that 
the  market  for  US,  Treasury'  securities, 
which  is  the  most  liquid  market  in  the 
world,  is  not  particularly  susceptible  to 
manipulation.  The  Exchange  also  notes 
that  in  connection  with  the  sale  and 
issue  of  US  Treasury  bills,  notes  and 
bonds,  the  Department  of  the  Treasury' 
limits  to  35%  the  amount  that  any  one 
bidder  may  be  awarded  in  any 
auction.-' 

In  contrast,  an  index  or  portfolio  of 
equity  securities  depends  on  several 
corporate  issuers  rather  than  the  full 
faith  and  credit  of  the  U.S,  Government 
in  the  case  of  US.  Treasury'  securities. 
As  a  result,  the  broad-based  criteria 
includes  a  diversification  requirement 


■'"See  31  CFR  356,22;  Department  of  the  Treasur>', 
Final  Rules  Relating  to  the  Sale  and  Issue  of 
Marketable  Book-Entry  Treasury  Bills,  Notes  and 
Bonds,  58  FR  412  (January  5.  1993). 


SO  that  integrated  market  making  and 
side-by-side  trading  would  not  be 
permitted  if  such  Index  underlying  or 
ETF  was  dominated  by  one  (1)  or  a  few 
stocks  The  Exchange  submits  that 
iShares  Treasure  Index  ETFs  do  not 
have  similar  diversification  concerns 
because  the  objective  of  each  such  ETF 
is  to  approximate  the  total  return  of 
their  respective  sector  or  duration  of  the 
U.S.  Treasim'  market. 

Fourth,  the  broad-based  criteria 
requires  an  index  or  portfolio 
underlying  an  equity-based  ETF  to  have 
at  least  13  component  securities.  The 
Lehman  7-10  year  US,  Treasur>-  Index 
currently  contains  12  component 
securities,  and  therefore,  fails  this 
requirement  of  the  broad-based  criteria. 
The  Exchange  believes  that  because  the 
Lehman  7-10  Year  US,  Treasiur>'  Index 
measures  a  specific  duration  of  the  U.S, 
Treasury  securities  market,  the 
application  of  this  fourth  criteria  is 
unnecessary  here  For  example,  from  the 
time  of  the  launch  of  the  7-10  Year 
Bond  Fund  through  September  30,  2002. 
the  Index  contained  13  component 
securities.  The  Exchange  submits  that 
slight  modifications  to  the  Index  to 
better  refiect  the  appropriate  market 
should  not  determine  whether 
integrated  market  making  and  side-by- 
side  trading  are  permissible.  Therefore, 
the  Exchange  believes  that  the  Lehman 
1-3  Year  US.  Treasury  Index  and  the 
Lehman  20+  Year  U.S,  Treasury'  Index 
both  strictly  comply  with  this 
requirement  of  the  broad-based  criteria 
by  containing  31  and  19  U.S.  Treasur> 
securities,  respectively. 

Fifth,  the  broad-based  criteria  requires 
that  all  securities  in  the  portfolio  be 
listed  on  a  national  securities  exchange 
or  the  Nasdaq  Stock  Market.  The 
Exchange  contends  that  this 
requirement  is  inapplicable  on  its  face 
to  all  iShares  Treasur>-  Index  ETFs 
because  the  component  securities  of 
each  related  Index  are  not  listed  on  a 
national  securities  exchange  or  traded 
through  the  Nasdaq  Stock  Market.  As 
described  above,  U.S.  Treasun.' 
securities  are  traded  OTC  through  a 
network  of  designated  primary  dealers, 
non-primary  dealers,  financial 
institutions,  non-financial  institutions 
and  individuals. 

The  Exchange  further  submits  that  the 
application  of  the  broad-based  criteria 
that  was  developed  to  ensure  that 
equity-based  ETFs  are  not  susceptible  to 
manipulation  is  not  particularly  useful 
in  connection  with  this  proposal  for  the 
integrated  market  making  and  side-by- 
side  trading  of  ETFs  based  on  U,S, 
Treasury'  Indexes,  In  particular,  the 
Exchange  contends  that  the  nature  of 
the  U.S.  Treasury  securities  market  itself 
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suggests  that  it  is  not  susceptitjlu  to 
manipulation  due  to  the  tremendous 
liquidity  and  limits  on  the  percentage 
ownership  in  any  Treasury  auction.  As 
a  result,  the  Exchange  believes  that  the 
iShares  Treasury  Index  ETFs  are  broad- 
based  ETFs  that  represent  a  specific 
duration  of  the  U.S.  Treasury  securities 
market  as  measured  by  the  Lehman  U.S. 
Treasury  Indexes,  and,  therefore,  such 
ETFs  should  be  permitted  to  be  part  of 
an  Integrated  Market  Making 
environment  on  the  floor  of  the 
Exchange. 

d.  Integrated  Market  Making  and  Side- 
by-Side  Trading 

The  Amex  believes  that  integrated 
market  making  and  side-by-side  trading 
of  ETFs  and  their  related  options  is 
appropriate.  The  Exchange  expects  that 
the  ability  to  engage  in  integrated 
market  making  and  side-by-side  trading 
of  iShares  Treasury  Index  ETFs  would 
help  to  develop  deeper,  more  liquid  and 
efficient  markets,  as  acknowledged  by 
the  Commission  Staffs  Special  Study  of 
the  Options  Markets.-" 

The  Exchange  believes  that  the 
Commission's  conclusions  and  analysis 
set  forth  in  the  ETF  Integrated  Market 
Making  Approval  equally  apply  to  the 
iShares  Treasury  Index  ETFs  and  their 
related  options.  As  the  Exchange  has 
previously  asserted  in  connection  with 
equity-based  ETFs,  the  primary  trading 
market  will  not  enjoy  perceived 
informational  advantages  that  may  be 
available  in  the  case  of  individual  stock 
options,  because  the  pricing  of  an  ETF 
is  not  based  on  the  supply  and  demand 
of  the  ETF  itself,  but  instead,  on  the 
prices  of  and  information  on  the 
underlying  portfolio  of  securities  and 
other  associated  derivatives. 

The  Exchange  believes  that  the 
proposed  integrated  market  making  and 
side-by-side  trading  for  iShares  Treasury 
Index  ETFs  will  increase  market  quality 
and  provide  both  price  and  operational 
efficiencies  while  not  raising  any 
significant  issues  of  informational 
advantage.-"  In  the  case  of  ETFs,  the? 
Exchange  submits  that  informational 
advantages  are  minimal  because  the 
pricing  of  ETFs  are  based  almost 
entirely  on  the  value  of  the  underlying 
portfolio  of  securities  and  other 
associated  derivatives  with  little  if  any 
price  impact  arising  from  the  supply 
and  demand  for  the  ETF  shares. 


•'"  .SW-  also  Ke(Hirt  of  lli«  Special  Study  of  the 
Opiidiis  Markets  to  Iho  .Sfcuritio!,  and  ExrhanRH 
Cominissiiiii.  M.K.  Kf>p  No.  IKC  :i.  U6tli  Coiik.  1st 
sess.  (Coinm.  Print  1978)  COplions  .Study)  at  B7H. 
el.  spq. 

'"Sff  Amex  Kile  Nos.  2001-75  and  9»-2:i 
(precursor  to  File  No  2001^75  withdrawn  l)y  tlie 
Amex  on  )uly  17.  2001) 


Accordingly,  luiuwledge  of  limit  orders 
on  the  specialist  s  book  for  ETF  shares 
does  not  provide  an  informational 
advantage  to  the  specialist  when  pricing 
or  trading  ETF  shares. 

The  Commission  has  previously 
stated  that  "(tlhe  integration  of  trading 
in  options  and  their  underlying 
securities  on  an  exchange  floor  may 
create  opportunities  to  engage  in 
manipulative  and  other  improper 
trading  activities  that  do  not  presently 
exist." '"  In  order  for  integrated  market 
making  and  side-by-side  trading  in 
iShares  Treasury  Index  ETFs  and  their 
related  options  to  potentially  create 
opportunities  for  the  specialist  and 
registered  traders  to  engage  in  improper 
activity,  market  making  in  both  the 
option  and  the  underlying  ETF  must 
yield  information  that  can  be  used  in 
such  an  endeavor.  With  respect  to 
shares  of  an  iShares  Treasun,'  Index  ETF 
and  related  options,  the  Exchange 
contends  that  neither  the  specialist  nor 
the  traders  are  privy  to  exclusive  market 
information  that  is  useful  in  pricing 
such  shares.  Like  all  market 
participants,  they  have  access  to  last 
sale  information  for  each  of  the 
component  securities,  the  current 
quotes  for  the  components  and 
information  for  any  other  products  that 
may  be  used  in  pricing  the  fund  shares. 
Exchange  specialists  and  traders  are 
unlikely  to  obtain  relevant  information 
from  the  Exchange  floor  that  is  nor 
already  known  by  other  market 
participants  and  already  factored  into 
prices  and  quotes,  especially  since  the 
Exchange  does  not  list  and  trade  the 
underlying  U.S.  Treasury  securities  of 
the  ETFs.  Moreover,  showing  the 
specialist's  limit  order  book  to  the 
trading  crowd  substantially  lessens 
the.se  informational  advantage  concerns. 
Given  the  enhanced  surveillance 
systems  that  monitor  all  trading  floor 
activity  today  at  the  Amex,  the 
Exchange  submits  that  attempts  to 
engage  in  improper  conduct  by  a 
specialist  or  trader  will  be  readily 
detected. 

Among  other  reasons  why  limit  orders 
in  ETF  shares  such  as  the  iShares 
Treasury  Index  Fund  are  not  a  source  of 
informational  advantage  is  the  number 
of  such  shares  issued  and  outstanding 
may  be  increased  or  decreased  at  a  very 
low  cost  in  response  to  changing 
demand  for  such  shares.  A  defining 
characteristic  of  all  Amex  listed  unit 
investment  trusts  and  management 
investment  companies  that  hold 
securities  based  on  an  index  or  a 
portfolio  of  securities  is  that  they  are 


open-ended.  "  New  ETP'  shares  in  these 
products  may  be  created  on  any 
business  day  in  response  to  an  offer  to 
purchase  such  shares.  As  a  result,  the 
Exchange  submits  that  there  is 
substantially  less  potential  for 
manipulation  of  an  ETF  share's  price, 
because  unlike  a  market  in  a  thinly 
traded  corporate  stock,  the  market  for  an 
ETF  share  cannot  be  successfully 
squeezed  or  cornered.  The  Exchange 
contends  that  this  is  untrue  because  the 
potential  supply  of  ETF  shares  is.  for  all 
practical  purposes,  unlimited. 

The  key  point  of  this  proposal  is  that 
the  market  for  iShares  Treasury  Index 
ETFs  is  a  derivative  market  of  the 
underlying  U.S.  Treasury  securities 
markets  and  that  the  options  market  is 
also  a  derivative  of  this  underlying  U.S: 
Treasury  securities  market.  The 
Commission  recognized  the  limitations 
of  the  information  that  specialists  and 
market  makers  can  obtain  from  the 
supply  and  demand  in  derivative 
products  when  it  noted  in  the  Options 
Study: 

'    *   *  that  even  while  unitary  options 
specialists  and  competing  options  market 
makers  have  market  information  and 
competitive  advantages  of  their  own.  the 
derivative  nature  of  the  options  markets  may 
strictly  limit  the  significance  of  these 
^vantages.  Stated  differently,  because  stock 
prices  largely  determine  the  prices  of  related 
options,  market  information  concerning  the 
supply  of  and  demand  for  a  stock  may  be 
substantially  more  valuable  than  information^ 
concerning  supply  and  demand  for  options 
on  the  stock. '^ 

Integrated  market  making  and  side-by- 
side  trading  in  an  ETF  and  its  related 
options,  even  for  an  exchange  that  was 
the  dominant  market  for  the  underlying 
ETF  or  option,  is  far  less  likely  to  yield 
significant  non-public  stock  pricing 
information  which  would  increase  any 
competitive  and  market  information 
advantages.  Consequently,  there  is  little 
likelihood  that  iShares  Treasury'  Index 
ETFs  and  their  related  options  order 
flow  would  provide  a  meaningful 
information  advantage  to  the  integrated 
specialist  unit  or  the  market  makers  in 
the  trading  crowd.  Indeed,  the  Exchange 
expects  that  the  specialist  units  and 
market  makers  for  such  integrated 
derivative  securities  markets  would 
depend  primarily  upon  publicly 


'.SfplJplions  .Study,  .supra  note  28  at  BH5. 


"  ETFs  are  renislenxl  under  ttie  1940  .Act  either 
as  unit  inveslntjenl  trusts  oi  open-end  management 
investment  companies.  Each  IvlT  continuously 
offers  and  redeems  shanks  ip  large  ag);regation 
amounts  (50.(XNI  shares),  called  Oeation  Units,  at 
a  price  estahlished  at  the  end  of  each  husiness  day 
t>ased  fin  the  net  asset  value  of  its  portfolio.  The 
individual  ETF  shares  are  then  listed  and  traded  in 
a  secondary  Irnding  market,  such  as  the  Amex. 

"  ape  Options  Study,  supra  note  28  at  916.  note 
280. 
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disseminated  quotation  and  transaction 
information  from  the  US  Treasury 
securities  market  when  making  pricing 
decisions." 

Integrated  market  making  in  two 
related  derivatives  is  not 
unprecedented,  E.xchange  specialist 
units  and  market  makers  have  long 
made  integrated  markets  in  stock 
options  bearing  differing  strike  prices 
and  expirations  which  are  separate  but 
closelv  linked  derivative  securities 
markets.  In  1985.  the  Commission 
approved  an  NASD  proposal  for  fully 
integrated  market  making  in  stock 
options  and  their  underlying  stock.^* 

The  Exchange  contends  that 
integrated  market  making  in  derivative 
products  does  not  entail  a  materially 
increased  potential  for  price 
manipulation  or  other  improper  trading 
practices  The  Exchange  believes  that 
the  primary  importance  of  underlying 
securities  market  prices  and  the 
arbitrage  opportunities  of  other  traders 
provKies  natural  safeguards  against  this 
tvpe  of  activitv.  Further,  such  abuses  are 
unlikelv  to  occur  due  to  the  limited 
influence  of  derivative  markets  on  the 
underlving  securities  price.  To  the 
extent  that  any  risk  remains,  the 
Exchange  believes  that  it  is  better 
addressed  bv  surveillance  rather  than  a 
restriction  that  threatens  liquidity  The 
Exchange  also  notes  that  the 
Commission  previouslv  approved 
integrated  market  making  and  side-by- 
side  trading  of  related  derivative 
products.  ''■  The  Exchange  submits  that 
the  analysis  and  rationale  set  forth  by 
the  Commission  in  these  orders  is 
equally  applicable  to  this  Proposal 

Additionally,  the  Commission  has 
expressed  concern  that  the  integration 
of  trading  in  optiems  and  their 
underlving  securities  mav  increase  the 
difficulty  of  detecting  improper  trading 
practices  on  an  exchange  floor."'  The 
Exchange  notes  that  it  currentlv  has  in 
place  safeguards  to  detect  and  prevent 
potential  abuses  or  manipulative 
activities  The  Exchange  believes  that  its 
market  surveillance  program  will 
mitigate  anv  regulatorv  risks  that  arise 
from  integrated  market  making  and  side- 
by-side  trading  of  iShare  Treasun,'  Index 
ETFs.  Furthermore,  the  Commission 
found  that  the  NASD's  surveillance 


"  See  Options  Study,  supra  note  28  at  906. 

»*  See  Securities  Exchange  Act  Release  No.  22026 
(May  8,  1985),  50  FR  20310  (May  15.  1985). 

"  .See  Securities  Exchange  Act  Release  No.  27383 
(October  26.  1989).  54  FR  45846  (October  31.  1989) 
(Order  approving  a  CBOE  proposal  to  list  and  trade 
market  liasket  contracts  based  on  the  S&P  100  and 
S&P  500  at  trading  posts  adjacent  to  the  related 
index  options).  See  also  ETF  Integrated  Market 
Making  Approval,  supra  note  10. 

J«  See  Options  Study,  supra  note  28  at  896. 


procedures  sufficient  to  address  the 
regulatory  (oncerns  raised  by  the 
NASD's  1985  side-bv-side  trading 
program  for  Nasdaq  listed  stocks  and 
options, '"  The  advances  in  developing 
comprehensup  audit  trails  for  options 
will  give  us  the  ability  to  provide 
considerably  enhanced  surveillance 
oversight  compared  to  the  capabilities 
availalDle  in  1985.  Accordingly,  the 
Exchange  believes  its  existing 
surveillanc  e  procedures  are  ';uffiripnt  to 
detect  any  improper  trading  ri<  tn  it\ . 
deter  potential  manipulative  or 
improper  trading  activity  and  minimize 
the  regulatory  risks  of  integrated  market 
making  and  side-bv-side  trading.  In 
sum,  the  Exchange  conducts  regular 
surveillance  to  detect  any  abuses  or 
attempted  manipulations  to  ensure 
compliance  with  its  safeguards.  The 
Exchange  believes  that  the  proximity  of 
trading  activity  in  related  options 
products  will  increase  the  effectiveness 
of  these  safeguards. 

2  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  cule  change  is  consistent  with 
section  6(bl  of  the  .^ct.'"  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
of  the  ,'\ct.  ■"  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  an 
manipulative  practices,  promote  just 
and  equitable  principles  of  trade,  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
tfdnsactions  m  securities,  to  remove 
impediments  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  the  national  market  system,  protect 
investors  and  the  public  interest  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

B.  Self-Regulatory-  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
w'ill  impose  anv  burden  on  competition. 


J'  .See  Securities  Exchange  Act  Release  Nos. 
22439  (.September  20.  1985).  50  FR  39191 
(September  27,  1985).  In  the  "Conclusions"  section 
of  the  Release,  the  Commission  stated: 

For  the  reasons  stated  in  the  OTC  Options 
Release,  the  Commission  continues  to  tielieve  that 
side-by-side  market  making  in  the  six  pilot  stocks 
should  offer  substantial  market  tjenefits  and,  with 
equity  and  options  audit  trails  in  place,  also  should 
reduce  to  surveillable  levels  the  regulatory  concerns 
raised  by  side  by  side  market  making.  The 
Commission  also  does  not  believe  that  the  inclusion 
of  exchange  specialists  and  market  makers  does  not 
appear  to  create  any  additional  or  unique  regulatory 
problems  and  provides  all  relevant  markets  a  fair 
competitive  opportunity. 

^8  15  U.S.C.  78flb). 

"'15l).S.C.  78f[b)(5). 


C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

Ill   Date  of  Effectiveness  nfthp 
Proposed  Rule  Change  and  Timing  tor 
Commission  .Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change;  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV   Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretar>-,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N\V.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-96  and  should  be 
submitted  by  January-  17,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority  *° 

J.  I  \  nn  raylor, 

Assistant  Secretan,'. 

!FR  Dor    fi2_:i27TQ  FilfiH  12-26-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No    34  4/066    File  No.  SH   Amex- 
?002   841 

Self-Regulatory  Organizations   Notice 
ot  Filing  of  Proposed  Rule  Change  and 
Amendment  No    1  Thereto  by 
American  Stock  Exchange  LLC 
Regarding  Rules  Implementing  the 
Options  Intermarket  Linkage  Plan 

December  20.  2002. 

PxiTsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),'  and  rule  19b-4 
thereunder,-  notice  is  hereby  given  that 
on  October  15,  2002,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  items  I,  IL  and 
III  below,  which  items  have  been 
prepared  by  the  Exchange.  The 
Exchange  submitted  Amendment  No.  1 
to  the  proposed  rule  change  on 
December  19.  2002. '  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Rpqiilatory  Organization's 

St.iirmi  Fi!  Ill  I  he  Terms  of  Substance  of 

tlic  l'in|)iis(Ml  Kiilr  •  hnnge 

i  ne  h.\cnangf  i.s  ^imposing  to  add 
Exchange  rules  941  through  945 
("Options  Linkage  Rules") 
implementing  the  options  intermarket 
linkage  ("Linkage").  The  Exchange  is 
also  proposing  to  clarify  how  its  fees 
will  apply  to  Linkage  trades.^  The 
Options  Linkage  rules  will  become 
effective  once  the  Commission  approves 
this  filing  and  the  Exchange  implements 
operation  of  the  applicable  provisions  of 
the  Linkage.  For  example,  the 
provisions  of  proposed  Amex  rule  942 
regarding  order  protection  will  not 
become  effective  until  the  Exchange 
implements  Linkage  operations 
governing  Satisfaction  Orders  (as 
defined  in  proposed  Amex  rule  940)  and 
trade-through  processing. 


'  IS  U.S.C.  78s(b)(l). 

-  l7(;FR240.19b-4. 

'See  lotler  to  Deborah  Flynn,  Assistant  Dimctor. 
Division  of  Markpt  Rttgulation.  Comiiiission.  from 
)effrev  P  Bums,  Assistant  Cloneral  C'.oun,sf!l.  Aini-x. 
dated  D(H:i!mb«r  18.  2002  CAinendinonl  No.  I").  In 
Amendment  No.  1.  Amex  clarified  that  it  is 
retaining  its  interim  linkage  rules. 

^()m  August  10.  2001.  the  Amex  filed  SR-Amex- 
2()01-ft4  proposing  Linkage  Rules.  On  .September 
10.  22001,  and  Otlolwr  18,  2001.  the  Amex 
submitted  Amendments  No.  1  and  2.  respectively. 
The  (Commission  has  not  published  that  filing  fur 
comment,  and  concurrent  with  the  filing  of  this 
proposed  rule  change,  the  Amex  withdraw  File  No. 
.SR-Amex-2001-64. 


1  he  text  ut  the  proposed  rule  change 
is  below.  Deleted  language  is  in 
brackets;  proposed  new  language  is 
italicized. 


Rule  941.  Options  Intermarket  Linkage 
it)  Applicability 

The  rules  in  this  section  are 
applicable  only  to  linkage  orders  (as 
defined  below).  In  addition;  except  to 
the  extent  that  specific  rules  in  this 
section  govern,  or  unless  the  context 
otherwise  requires,  the  provisions  of  the 
constitution  and  of  all  other  rules  and 
policies  of  the  Board  of  Governors  shall 
be  applicable  to  the  trading  of  options 
on  the  Exchange. 

(b)  Definitions  "  The  following  terms 
shall  have  the  meaning  specified  in  this 
rule  solelv  for  the  purpose  of  this  section 
4: 

(1)  "Aggrieved  Party"  means  a 
member  of  a  Participant  Exchange 
whose  bid  or  offer  was  traded-through. 

(2)  "Block  Trade"  means  a  trade  on 
a  Participant  E.vc/ionge  that: 

(i)  Involves  500  or  more  contracts  and 
has  a  premium  value  of  at  least 
$150,000: 

(ii)  Is  affected  at  a  price  outside  of  the 
NBBO:  and 

(iii)  Involves  either: 

(A)  A  cross  (where  a  member  of  the 
Participant  Exchange  represents  all  or  a 
portion  of  both  sides  of  the  trade),  or 

{B\  Any  other  transaction  (i.e.,  in 
which  such  member  represents  an  order 
of  block  size  on  one  side  of  the 
transaction  only)  that  is  not  the  result  of 
an  execution  at  the  current  bid  or  offer 
on  the  Participant  Exchange. 
Contemporaneous  transactions  at  the 
same  price  on  a  Participant  Exchange 
shall  be  considered  a  single  transaction 
for  the  purpose  of  this  definition. 

(3)  ," Complex  Trade"  means  the 
execution  of  an  order  in  an  option  series 
in  conjunction  with  the  execution  of  one 
or  more  related  orders)  in  different 
options  series  in  the  same  underlying 
security  occurring  at  or  near  the  same 
time  for  the  equivalent  number  of 
contracts  and  for  the  purpose  of 
executing  a  particular  investment 
strategy. 

(4)  "Crossed  Market"  means  a 
quotation  in  which  the  Exchange 
disseminates  a  bid  (offer)  in  a  series  of 
an  Eligible  Option  Class  at  a  price  that 
is  greater  than  (is  less  than)  the  price  of 
the  offer  (bid)  for  the  series  then  being 
displayed  from  another  Participant 
Exchange.  ' 

(5)  "Eligible  Market  Maker",  with 
respect  to  an  Eligible  Option  Class, 
means  a  specialist  or  registered  options 
trader  that: 


lij  ii  assignca  to,  ana  is  providing 
two-sided  quotations  in.  the  Eligible 
Option  Class;  and 

(ii)  Is  in  compliance  with  the 
requirements  of  Rule  945 

(6)  "Eligible  Option  Class"  means  all 
option  series  overlying  a  security  (as 
that  term  is  defined  in  Section  3(a)(10) 
of  the  Exchange  Act)  or  group  of 
securities,  including  both  put  options 
and  call  options,  which  class  is  traded 
on  the  Exchange  and  at  least  one  other 
Participant  Exchange. 

(7)  "Firm  Customer  Quote  Size"  with 
respect  to  a  PI  A  Order  means  the  lesser 
of:  (a)  The  number  of  option  contracts 
that  the  Participant  Exchange  sending  a 
PI  A  Order  guarantees  it  will 
automatically  execute  at  its 
disseminated  quotation  in  a  series  of  an 
Eligible  Option  Class  for  Public 
Customer  orders  entered  directly  for 
execution  in  that  market:  or  (b)  the 
number  of  option  contracts  that  the 
Participant  Exchange  receiving  a  PI  A 
Order  guarantees  it  will  automatically 
execute  at  its  disseminated  quotation  in 
a  series  of  an  Eligible  Option  Class  for 
Public  Customer  orders  entered  directly 
for  execution  in  that  market.  The 
number  shall  be  at  least  10. 

(8)  "Firm  Principal  Quote  Size" 
means  the  number  of  options  contracts 
that  a  Participant  Exchange  guarantees 
it  will  execute  at  its  disseminated 
quotation  for  incoming  Principal  Orders 
in  an  Eligible  Option  Class.  This  number 
shall  be  at  least  1 0. 

(9)  "Linkage"  means  the  systems  and 
data  communications  network  that  link 
electronically  the  Participant  Exchanges 
for  the  purposes  specified  in  the  Plan. 

(10)  "Linkage  Order"  means  an  order 
routed  through  the  Linkage  as  permitted 
under  the  Plan.  There  are  three  types  of 
Linkage  Orders: 

(i)  "Principal  Acting  as  Agent  ("P/A") 
Order. "  which  is  an  order  for  the 
principal  account  of  a  specialist  (or 
equivalent  entity  on  another  Participant 
Exchange  that  is  authorized  to  represent 
Public  Customer  orders),  reflecting  the 
terms  of  a  related  unexecuted  Public 
Customer  order  for  which  the  specialist 
is  acting  as  agent; 

(ii)  "Principal  Order."  which  is  an 
order  for  the  principal  account  of  an 
Eligible  Market  Maker  (or  equivalent 
entity  on  another  Participant  Exchange) 
and  is  not  a  PI  A  Order;  and 

(iii)  "Satisfaction  Order,"  which  is  an 
order  sent  through  the  Linkage  to  notify 
a  Participant  Exchange  of  a  Trade- 
Through  and  to  seek  satisfaction  of  the 
liability  arising  from  that  Trade- 
Through. 

(11)  "Locked  Market"  means  a 
quotation  in  which  the  Exchange 
disseminates  a  bid  (offer)  in  a  series  of 
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an  Eligible  Option  Class  at  a  price  that 
equals  the  price  of  the  offer  (bid)  for  the 
series  then  being  displayed  from 
another  Participant  Exchange. 

(12)  "NBBO"  means  the  national  best 
bid  and  offer  in  an  options  series  as 
calculated  by  a  Participant  Exchange. 

(13)  "Non-Firm  '  means,  with  respect 
to  quotations,  that  members  of  a 
Participant  Exchange  are  relieved  of 
their  obligation  to  be  firm  for  their 
quotations  pursuant  to  rule  llAcl-1 
under  the  Exchange  Act. 

(14)  "Participant  Exchange"  means  a 
registered  national  securities  exchange 
that  is  a  party  to  the  Plan. 

(15)  "Plan"  means  the  Plan  for  the 
Purpose  of  Creating  and  Operating  an 
Intermarket  Option  Linkage,  as  such 
plan  may  be  amended  from  time  to 
time. 

(16)  "Public  Customer"  means  an 
individual  or  organization  that  is  not  a 
broker-dealer.  With  respect  to  a  Linkage 
Order,  it  means  an  order  which,  if 
executed,  results  in  the  purchase  or  sale 
for  an  account  in  which  no  broker- 
dealer  has  an  interest. 

(17)  "Reference  Price"  means  the 
limit  price  attached  to  a  Linkage  Order 
by  the  sending  Participant  Exchange. 
Except  with  respect  to  a  Satisfaction 
Order,  the  Reference  Price  is  equal  to 
the  hid  disseminated  by  the  receiving 
Participant  Exchange  at  the  time  that 
the  Linkage  Order  is  transmitted  in  the 
case  of  a  Linkage  Order  to  sell  and  the 
offer  disseminated  by  the  receiving 
Participant  Exchange  at  the  time  that 
the  Linkage  Order  is  transmitted  in  the 
case  of  a  Linkage  Order  to  buy.  With 
respect  to  a  Satisfaction  Order,  the 
Reference  Price  is  the  bid  or  offer  price 
reflecting  order(s)  of  Public  Customers 
disseminated  by  the  sending  Participant 
Exchange  that  was  traded  through, 
except  in  the  case  of  a  Trade-Through 
that  is  a  Block  Trade,  in  which  case  the 
Reference  Price  shall  be  the  price  of  the 
Block  Trade  that  caused  the  Trade- 
Through. 

(18)  "Third  Participating  Market 
Center  Trade-Through"  means  a  Trade- 
Through  in  a  series  of  an  Eligible  Option 
Class  that  is  effected  by  executing  a 
Linkage  Order,  and  such  execution 
results  in  a  sale  (purchase)  at  a  price 
that  is  inferior  to  the  best  bid  (offer) 
being  disseminated  by  another 
Participant  Exchange. 

(19)  "Trade-Through"  means  a 
transaction  in  an  options  series  at  a 
price  that  is  inferior  to  the  NBBO. 

(20)  "Verifiable  Number  of  Customer 
Contracts"  means  the  number  of  Public 
Customer  contracts  in  the  book  of  a 
Participant  Exchange. 


Rule  942.  Operation  o]  the  Linkage 

By  subscribing  to  the  Plan,  the  Exchange 
has  agreed  to  comply  with,  and  enforce 
compliance  by  its  Members  with,  the 
Plan.  In  this  regard,  the  following  shall 
apply: 

(a)  Pricing.  Members  may  send  PI  A 
Orders  and  Principal  Orders  through  the 
Linkage  onlv  if  such  orders  are  priced  at 
the  NBBO.  '  -, 

(b)  PI  A  Orders. 

(1)  Sending  of  PI  A  Orders  for  Sizes  No 
Larger  than  the  Firm  Customer  Quote 
Size.  A  specialist  may  send  through  the 
Linkage  a  PI  A  Order  for  execution  in  the 
automatic  execution  system  of  a 
Participant  Exchange  if  the  size  of  such 
PI  A  Order  is  no  larger  than  the  Firm 
Customer  Quote  Size.  Except  as 
provided  in  subparagraph  (b)(2)(ii) 
below,  a  specialist  may  not  break  up  an 
order  of  a  Public  Customer  that  is  larger 
than  the  Firm  Customer  Quote  Size  into 
multiple  PI  A  Orders,  one  or  more  of 
which  is  equal  to  or  smaller  than  the 
Firm  Customer  Quote  Size,  so  that  such 
orders  could  be  represented  as  multiple 
PI  A  Orders  through  the  Linkage. 

(2)  Sending  of  PI  A  Orders  for  Sizes 
Larger  than  the  Firm  Customer  Quote 
Size.  If  the  size  of  a  PI  A  Order  is  larger 
than  the  Firm  Customer  Quote  Size,  a 
specialist  may  send  through  the  Linkage 
such  PI  A  Order  in  one  of  two  ways: 

(i)  The  specialist  may  send  a  PI  A 
Order  representing  the  entire  Public 
Customer  order.  If  the  receiving 
Participant  Exchange's  disseminated 
quotation  is  equal  to  or  better  than  the 
Reference  Price  when  the  PI  A  Order 
arrives  at  that  market,  that  exchange 
will  execute  the  PI  A  Order  at  its 
disseminated  quotation  for  at  least  the 
Firm  Customer  Quote  Size.  Within  15 
seconds  of  receipt  of  such  order,  the 
receiving  Participant  Exchange  will 
inform  the  specialist  of  the  amount  of 
the  order  executed  and  the  amount,  if 
anv,  that  was  canceled. 

(ii)  Alternatively,  the  specialist  may 
send  an  initial  PI  A  Order  for  the  Firm 
Customer  Quote  Size  pursuant  to 
subparagraph  (b)(1)  above.  If  the 
Participant  Exchange  executes  the  PI  A 
Order  and  continues  to  disseminate  the 
same  quotation  at  the  NBBO  15  seconds 
after  reporting  the  execution  of  the 
initial  PI  A  Order,  the  specialist  may 
send  on  additional  PI  A  Order  to  the 
same  Participant  Exchange.  If  sent,  such 
additional  PI  A  Order  must  be  for  at 
least  the  lesser  of  100  contracts  or  the 
entire  remainder  of  the  Public  Customer 
order. 

In  any  situation  where  a  receiving 
Participant  Exchange  does  not  execute  a 
PI  A  Order  in  full,  such  Exchange  is 
required  to  move  its  quotation  to  a  price 


interior  to  tne  Reference  Price  of  the  PI 
A  Order. 
(c)  Principal  Orders. 

(1)  Sending  of  an  Initial  Principal 
Order.  An  Eligible  Market  Maker  may 
send  a  Principal  Order  through  the 
Linkage  at  a  price  equal  to  the  NBBO. 
Subject  to  the  next  paragraph,  if  the 
Principal  Order  is  not  larger  than  the 
Firm  Principal  Quote  Size,  the  receiving 
Participant  Exchange  will  execute  the 
order  in  its  automatic  execution  system, 
if  available,  if  its  disseminated 
quotation  is  equal  to  or  better  than  the 
price  specified  in  the  Principal  Order 
when  that  order  arrives  at  the  receiving 
Participant  Exchange.  If  the  Principal 
Order  is  larger  than  the  Firm  Principal 
Quote  Size,  the  receiving  Participant 
Exchange  will  (a)  execute  the  Principal 
Order  at  its  disseminated  quotation  for 
at  least  the  Firm  Principal  Quote  Size 
and  (b)  within  15  seconds  of  receipt  of 
such  order,  reply  to  the  sending 
Participant  Exchange,  informing  such 
Participant  Exchange  of  the  amount  of 
the  order  that  was  executed  and  the 
amount,  if  any,  canceled.  If  the 
receiving  Participant  Exchange  does  not 
execute  the  Principal  Order  in  full,  it 
will  move  its  quote  to  a  price  inferior  to 
the  Reference  Price  of  the  Principal 
Order. 

(2)  Receipt  of  Multiple  Principal 
Orders.  Once  the  Exchange  provides  an 
automatic  execution  of  a  Principal 
Order  in  a  series  of  an  Eligible  Options 
Class  (the  "initial  execution"),  the 
Exchange  may  reject  any  Principal 
Order(s)  in  the  same  Eligible  Option 
Class  sent  by  the  same  Participant 
Exchange  for  15  seconds  after  the  initial 
execution  unless:  (a)  there  is  a  change 
of  price  in  the  Exchange's  disseminated 
offer  (bid)  in  the  series  of  the  Eligible 
Option  Class  in  which  there  was  the 
initial  execution;  and  (b)  such  price 
continues  to  be  the  NBBO.  After  this  15 
second  period,  and  until  the  sooner  of 
(yj  one  minute  after  the  initial  execution 
or  (zj  a  change  in  the  E.schange  s 
disseminated  bid  (offer),  the  Exchange 
is  not  obligated  to  provide  an  automatic 
execution  for  any  Principal  Orders  in 
the  same  Eligible  Option  Class  received 
from  the  Participant  Exchange  that  sent 
the  order  resulting  in  the  initial 
execution,  and  thus  may  treat  any  such 
Principal  Orders  as  being  greater  than 
the  Firm  Principal  Quote  Size. 

(d)  Responses  to  Linkage  Orders. 

(1)  Failure  to  Receive  a  Timely 
Response.  A  Member  who  does  not 
receive  a  response  to  a  P  Order  or  a  PI 
A  Order  within  20  seconds  of  sending 
the  order  may  reject  any  response 
received  thereafter  purporting  to  report 
an  execution  of  all  or  part  of  that  order 
The  Member  so  rejecting  the  response 
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shall  inform  the  Exchange  Participant 
sending  that  response  of  the  rejection 
within  15  seconds  of  receipt  of  the 
response. 

12]  Failure  to  Send  a  Timely 
Response.  If  a  Member  responds  to  a  P 
Order  or  P/A  Order  more  than  20 
seconds  after  receipt  of  that  order,  and 
the  Participant  Exchange  to  whom  the 
Member  responded  cancels  such 
response,  the  Member  shall  cancel  any 
trade  resulting  from  such  order  and 
shall  report  the  cancellation  to  OPRA. 

(el  Receipt  of  Linkage  Orders.  The 
Exchange  will  provide  for  the  execution 
of  P/A  Orders  and  Principal  Orders  if  its 
disseminated  quotation  is  (il  equal  to  or 
better  than  the  Reference  Price,  and  Hi) 
equal  to  the  then  current  NBBO.  Subject 
to  paragraph  (d  above,  if  the  size  of  a 
PI  A  Order  or  Principal  Order  is  not 
larger  than  the  Firm  Customer  Quote 
Size  or  Firm  Principal  Quote  Size, 
respectively,  the  Exchange  will  provide 
for  the  execution  of  the  entire  order,  and 
shall  execute  such  order  in  its  automatic 
execution  system  if  that  system  is 
available  If  the  size  of  a  P/A  Order  or 
Principal  Order  is  larger  than  the  Firm 
Customer  Quote  Size  or  Firm  Principal 
Quote  Size,  respectively,  the  specialist 
must  address  the  order  within  15 
seconds  to  provide  an  execution  for  at 
least  the  Firm  Customer  Quote  Size  or 
Firm  Principal  Quote  Size,  respectively. 
If  the  order  is  not  executed  in  full,  the 
Exchange  will  move  its  disseminated 
quotation  to  a  price  inferior  to  the 
Reference  Price. 

Rule  943.  Order  Protection 

(a)  Avoidance  and  Satisfaction  of 
Trade-  Throughs. 

(1)  General  Provisions.  Absent 
reasonable  justification  and  during 
normal  market  conditions.  Members 
should  not  effect  Trade-Throughs. 
Except  as  provided  in  paragraph  (b) 
below,  if  a  Member  effects  a  Trade- 
Through  with  respect  to  the  bid  or  offer 
of  a  Participant  Exchange  in  an  Eligible 
Option  Class  and  the  Exchange  receives 
a  Satisfaction  Order  from  an  Aggrieved 
Party,  either: 

(i)  the  Member  who  initiated  the 
Trade-Through  shall  satisfy,  or  cause  to 
be  satisfied,  the  Aggrieved  Party  by 
filling  the  Satisfaction  Order  in 
accordance  with  subparagraph  (a)(2) 
below;  or 

(HI  if  the  Member  elects  not  to  do  so 
(and,  in  the  case  of  Third  Participating 
Market  Center  Trade-Through,  the 
Member  obtains  the  agreement  of  the 
contra  party  that  received  the  Linkage 
OrdiT  that  caused  the  Trade-Through), 
tht'ii  the  price  of  the  transaction  that 
constituted  the  Trade-Through  shall  be 
corrected  to  a  price  at  which  a  Trade- 


Through  would  not  have  occurred.  If  the 
price  of  the  transaction  is  corrected,  the 
Member  correcting  the  price  shall  report 
the  corrected  price  to  OPRA,  notify  the 
Aggrieved  Party  of  the  correction  and 
cancel  the  Satisfaction  Order. 

(2)  Price  and  Size.  The  price  and  size 
at  which  a  Satisfaction  Order  shall  be 
filled  is  as  follows: 

(i)  Price.  A  Satisfaction  Order  shall  be 
filled  at  the  Reference  Price.  However,  if 
the  Reference  Price  is  the  price  of  an 
apparent  Block  Trade  that  caused  the 
Trade-Through,  and  such  trade  was  not. 
in  fact,  a  Block  Trade,  then  the  Member 
may  cancel  the  Satisfaction  Order  In 
that  case,  the  Member  shall  inform  the 
Aggrieved  Party  within  three  minutes  of 
receipt  of  the  Satisfaction  Order  the 
reason  for  the  cancellation    Within  three 
minutes  of  receipt  of  such  cancellation, 
the  Aggrieved  Party  may  resend  the 
Satisfaction  Order  with  a  Reference 
Price  of  the  bid  or  offer  that  was  traded 
through. 

(ii)  Size.  An  Aggrieved  Party  may  send 
a  Satisfaction  Order  up  to  the  size  of  the 
Verifiable  Number  of  Customer 
Contracts  that  were  included  in  the 
disseminated  bid  or  offer  that  was 
traded  through.  Subject  to  subparagraph 
(2)(il  above  and  paragraph  (b)  below,  a 
Member  shall  fill  in  full  all  Satisfaction 
Orders  it  receives  following  a  Trade- 
Through,  subject  to  the  following 
limitations: 

(A)  If  the  number  of  contracts  to  be 
satisfied  exceeds  the  size  of  the 
transaction  that  caused  the  Trade- 
Through,  the  size  of  the  Satisfaction 
Order(s)  that  must  be  filled  with  respect 
to  each  Participant  Exchange(s)  shall  be 
limited  to  the  size  of  the  transaction  that 
caused  the  Trade-Through,  and  the 
remainder  of  any  Satisfaction  Orderfs) 
shall  be  canceled: 

(B)  If  the  transaction  that  caused  the 
Trade-Through  was  for  a  size  larger 
than  the  Firm  Customer  Quote  Size  with 
respect  to  any  of  the  Participant 
Exchange(s)  traded  through,  the  total 
number  of  contracts  to  be  filled,  with 
respect  to  all  Satisfaction  Orders 
received,  shall  not  exceed  the  size  of  the 
transaction  that  caused  the  Trade- 
Through.  In  that  case,  the  Member  shall 
fill  the  Satisfaction  Orders  pro  rata 
based  on  the  Verifiable  Number  of 
Customer  Contracts  traded  through  on 
each  Participant  Exchange,  and  shall 
cancel  the  remainder  of  such 
Satisfaction  Ordersfsl:  and 

(C)  Notwithstanding  paragraphs  (A) 
and  (B)  above,  if  the  transaction  that 
caused  the  Trade-Through  occurred 
during  the  five  minutes  prior  to  the 
regularly-scheduled  close  of  trading  in 
the  principal  market  in  which  the 
underlying  security  is  traded,  the 


muMiJiuiv  number  o)  contracts  to  be 
satistird  n  ith  respect  to  any  one 
Participant  Exchange  is  10  contracts. 

(3)  Rejection  of  Fills  of  Satisfaction 
Orders.  Within  30  seconds  of  receipt  of 
notification  that  another  Participant 
Exchange  has  filled  a  Member's 
Satisfaction  Order,  the  Member  that  sent 
the  Satisfaction  Order  may  reject  such 
fill,  but  only  to  the  extent  that  either:  (i) 
the  order! s)  for  the  customer  contracts 
underlying  the  Satisfaction  Order 
already  have  been  filled:  or  (2)  the 
customer  orderfs)  to  buy  (sell)  the 
contracts  underlying  the  Satisfaction 
Order  were  canceled. 

(4)  Protection  of  Customers.  Whenever 
subparagraph  (aj(l)  applies,  if  Public 
Customer  orders  (or  P/A  Orders 
representing  Public  Customer  orders) 
constituted  either  or  both  sides  of  the 
transaction  involved  in  the  Trade- 
Through,  each  such  Public  Customer 
order  (or  P/A  Order)  shall  receive: 

(i)  The  price  that  caused  the  Trade- 
Through:  or 

(HI  The  price  at  which  the  bid  or  offer 
traded  through  was  satisfied,  if  it  was 
satisfied  pursuant  to  subparagraph 
(a)(l)(i).  or  the  adjusted  price,  if  there 
was  an  adjustment,  pursuant  to 
subparagraph  (a)(l)(ii).  Whichever  price 
is  most  beneficial  to  the  Public 
Customer  order.  Resulting  differences  in 
prices  shall  be  the  responsibility  of  the 
Member  who  initiated  the  Trade- 
Through. 

(b)  Exceptions  to  Trade-Through 
Liability.  The  provisions  of  paragraph 
(a)  pertaining  to  the  satisfaction  of 
Trade-Throughs  shall  not  apply  under 
the  following  circumstances: 

( 1 )  The  Member  who  initiated  the 
Trade-Through  made  every  reasonable 
effort  to  avoid  the  Trade-Through,  but 
was  unable  to  do  so  because  of  a 
systems/equipment  failure  or 
malfunction: 

(21  The  Member  trades  through  the 
market  of  a  Participant  Exchange  to 
which  such  Member  had  sent  a  P/A 
Order  or  Principal  Order,  and  within  20 
seconds  of  sending  such  order  the 
receiving  Participant  Exchange  had 
neither  executed  the  order  in  full  nor 
adjusted  the  quotation  traded  through 
to  a  price  inferior  to  the  Reference  Price 
of  the  P/A  Order  or  Principal  Order: 

(3)  The  bid  or  offer  traded  through 
was  being  disseminated  from  a 
Participant  Exchange  whose  quotes 
were  Non-Firm  with  respect  to  such 
Eligible  Option  Class: 

(4)  The  Trade-Through  was  other  than 
a  Third  Participating  Market  Center 
Trade-Through  and  occurred  during  a 
period  when,  with  respect  to  the  Eligible 
Option  Class,  the  Exchange's  quotes 
were  Non-Firm;  provided,  however,  that. 
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unless  one  of  the  other  conditions  of  this 
paragraph  Ibl  applies,  during  any  such 
period:  HI  Members  shall  make  every 
reasonable  effort  to  avoid  trading 
through  the  firm  quotes  of  another 
Participant  Exchange:  and  liij  it  shall 
not  be  considered  an  exception  to 
paragraph  (a)  if  a  Member  regularly 
trades  through  the  firm  quotes  of 
another  Participant  Exchange  during 
such  period: 

(51  The  bid  or  offer  traded  through 
was  being  disseminated  by  a  Participant 
Exchange  during  a  trading  rotation  in 
the  Eligible  Option  Class: 

(6)  The  transaction  that  caused  the 
Trade-Through  occurred  during  a 
trading  rotation; 

(7j  The  transaction  that  caused  the 
Trade-Through  was  the  execution  of  a 
Complex  Trade: 

(8)  In  the  case  of  a  Trade-Through 
other  than  a  Third  Participating  Market 
Center  Trade-Through,  a  Satisfaction 
Order  with  respect  to  the  Trade-Through 
was  not  received  by  the  Exchange  from 
the  Aggrieved  Party  promptly  following 
the  Trade-Through  and.  in  any  event,  (ij 
except  in  the  final  five  minutes  of 
trading,  within  three  minutes  from  the 
time  the  report  of  the  transaction(s)  that 
constituted  the  trade-Through  was 
disseminated  over  OPFLA.  and  liTj  in  the 
final  five  minutes  of  trading,  withm  one 
minute  from  the  time  the  report  of  the 
transaction(s)  that  constituted  the 
Trade-Through  was  disseminated  over 
OPRA:  or 

(9)  In  the  case  of  a  Third  Participating 
Market  Center  Trade-Through,  a 
Satisfaction  Order  with  respect  to  the 
Trade-Through  was  not  received  by  the 
Exchange  promptly  following  the  Trade- 
Through.  In  applying  this  provision,  the 
Aggrieved  Party  must  send  the 
Exchange  a  Satisfaction  Order  within 
three  minutes  from  the  time  the  report 
of  the  transaction  that  constituted  the 
trade-Through  was  disseminated  over 
OPRA.  To  avoid  liability  for  the  Trade- 
Through,  the  Member  receiving  such 
Satisfaction  Order  must  cancel  the 
Satisfaction  Order  and  inform  the 
.■\ggrieved  Party  of  the  identity  of  the 
Participant  Exchange  that  initiated  the 
Trade-Through  within  three  minutes  of 
the  receipt  of  such  Satisfaction  Order 
(within  one  minute  m  the  final  five 
minutes  of  trading!   The  Aggrieved  Party 
then  must  send  to  the  Participant 
Exchange  that  initiated  the  Trade- 
Through,  a  Satisfaction  Order  within 
three  minutes  of  receipt  of  the 
cancellation  of  the  initial  Satisfaction 
Order  I  within  one  minute  in  the  final 
five  minutes  of  trading). 

(cj  Responsibilities  and  Rights 
Following  Receipt  of  Satisfaction 
Orders. 


1 1 1  When  a  Member  receives  a 
Satisfaction  Order,  that  Member  shall 
respond  as  promptly  as  practicable 
pursuant  to  Exchange  procedures  by 
either: 

(i)  Specifying  that  one  of  the 
exceptions  to  Trade-Through  liability 
specified  in  paragraph  (b)  above  is 
applicable  and  identifying  that 
particular  exception:  or 

Hi)  Taking  the  appropriate  corrective 
action  pursuant  to  paragraph  (a)  above. 

(2)  If  the  Member  who  initiated  the 
Trade-Through  fails  to  respond  to  a 
Satisfaction  Order  or  otherwise  fails  to 
take  the  corrective  action  required 
under  paragraph  (a)  within  three 
minutes  of  receiving  the  notice  of  a 
Satisfaction  Order,  and  the  Exchange 
determines  that: 

(i)  There  was  a  Trade-Through:  and 

(ii)  None  of  the  exceptions  to  Trade- 
Through  liability  specified  in  paragraph 

(b)  above  were  applicable: 

Then,  subject  to  the  next  paragraph, 
the  Member  who  initiated  the  Trade- 
Through  shall  be  liable  to  the  Aggrieved 
Party  for  the  amount  of  the  actual  loss 
resulting  from  non-compliance  with 
paragraph  la)  and  caused  by  the  Trade- 
Through. 

If  either  (a)  the  Aggrieved  Party  does 
not  establish  the  actual  loss  within  30 
seconds  from  the  time  the  Aggrieved 
Party  received  the  response  to  its 
Satisfaction  Order  (or,  in  the  event  that 
it  did  not  receive  a  response,  within  four 
minutes  from  the  time  the  Aggrieved 
Party  sent  the  Satisfaction  Order)  or(b) 
the  Aggrieved  Party  does  not  notify  the 
Exchange  Participant  that  initiated  the 
Trade-Through  of  the  amount  of  such 
loss  withm  one  minute  of  establishing 
the  loss,  then  the  liability  shall  be  the 
lesser  of  the  actual  loss  or  the  loss 
caused  by  the  Trade-Through  that  the 
Aggrieved  Party  would  have  suffered 
had  that  party  purchased  or  sold  the 
option  series  subject  to  the  Trade- 
Through  at  the  "mitigation  price." 

The  "mitigation  price"  is  the  highest 
reported  bid  lin  the  case  where  an  offer 
was  traded  through)  or  the  lowest 
reported  offer  lin  the  case  where  a  bid 
was  traded  through),  in  the  series  in 
question  30  seconds  from  the  time  the 
.Aggrieved  Party  received  the  response  to 
its  Satisfaction  Order  (or,  in  the  event 
that  it  did  not  receive  a  response,  four 
minutes  from  the  time  the  Aggrieved 
Party  sent  the  Satisfaction  Order).  If  the 
Participant  Exchange  receives  a 
Satisfaction  Order  within  the  final  four 
minutes  of  trading  Ion  any  day  except 
the  last  day  of  trading  prior  to  the 
expiration  of  the  series  which  is  the 
subject  of  the  Trade-Through),  then  the 
mitigation  price  shall  be  the  price 
established  at  the  opening  of  trading  in 


that  series  on  the  Aggrieved  Party's 
Participant  Exchange  on  the  next 
trading  day.  However,  if  the  price  of  the 
opening  transaction  is  below  the 
opening  bid  or  above  the  opening  offer 
as  established  during  the  opening 
rotation,  then  the  mitigation  price  shall 
be  the  opening  bid  (in  the  case  where  an 
offer  was  traded  through)  or  opening 
offer  (in  the  case  where  a  bid  was  traded 
through).  If  the  Trade-Through  involves 
a  series  that  expires  on  the  day 
following  the  day  of  the  Trade-Through 
and  the  Satisfaction  Order  is  received 
within  the  four  minutes  of  trading,  the 
"mitigation  price"  shall  be  the  final  bid 
(in  the  case  where  an  offer  was  traded 
through)  or  offer  (in  the  case  where  a 
bid  was  traded  through)  on  the  day  of 
the  trade  that  resulted  in  the  Trade- 
Through. 

(3)  A  Member  that  is  an  Aggrieved 
Party  under  the  rules  of  another 
Participant  Exchange  governing  Trade- 
Through  liability  must  take  steps  to 
establish  and  mitigate  any  loss  such 
Member  might  incur  as  a  result  of  the 
Trade-Through  of  the  Member's  bid  or 
offer  In  addition,  the  Member  shall  give 
prompt  notice  to  the  other  Participant 
Exchange  of  any  such  action  in 
accordance  with  subparagraph  (c)(2) 
above. 

(d)  Limitations  on  Trade-Throughs. 
Members  may  not  repeatedly  trade 
through  better  prices  available  on  other 
exchanges,  whether  or  not  the  exchange 
or  exchanges  whose  quotations  are 
traded  through  are  Participant 
Exchanges,  unless  one  or  more  of  the 
provisions  of  paragraph  (b)  above  are 
aoplicable.  In  applying  this  provision: 
'  h)  The  Exchange  will  consider  there 
to  have  been  a  Trade-Through  if  a 
Member  executes  a  trade  at  a  price 
inferior  to  the  NBBO  even  if  the 
Exchange  does  not  receive  a  Satisfaction 
Order  from  an  Aggrieved  Party  pursuant 
to  subparagraph  (a)(l ): 

(2)  The  Exchange  will  not  consider 
there  to  have  been  a  Trade-Through  if 
a  Member  executes  a  Block  Trade  at  a 
price  inferior  to  the  NBBO  if  such 
Member  satisfied  all  Aggrieved  Parties 
pursuant  to  subparagraph  (a)(2) 
following  the  execution  of  the  Block 
Trade;  and 

(3)  The  Exchange  will  not  consider 
there  to  have  been  a  Trade-Through  if 
a  Member  executes  a  trade  at  a  price 
inferior  to  the  quotation  being 
disseminated  by  an  exchange  that  is  not 
a  Participant  Exchange  if  the  Member 
made  a  good  faith  effort  to  trade  against 
the  superior  quotation  of  the  non- 
Participant  Exchange  prior  to  trading 
through  that  quotation.  A  "good  faith 
effort"  to  reach  a  non-Participant 
Exchange  s  quotation  requires  that  a 
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Membur  ut  least  hud  sent  an  order  that 
day  to  the  non-Participant  Exchange  in 
the  class  of  options  in  which  there  is  a 
Trade-Through,  at  a  time  at  which  such 
Non-Participant  Exchange  was  not 
relieved  of  its  obligation  to  be  firm  for 
its  quotations  pursuant  to  Rule  1  lAcl- 
1  under  the  Exchange  Act,  and  such 
Non-Participant  Exchange  neither 
executed  that  order  nor  moved  its 
quotation  to  a  price  inferior  to  the  price 
of  the  Member's  order  within  20  seconds 
of  receipt  of  that  order. 

Rule  944.  Locked  Markets 

(a)  Eligible  Market  Maker  Locking  or 
Crossing  a  Market.  An  Eligible  Market 
Maker  that  creates  a  Locked  Market  or 

a  Crossed  Market  shall  unlock  (uncross) 
that  market  or  shall  direct  a  Principal 
Order  through  the  Linkage  to  trade 
against  the  bid  or  offer  that  the  Eligible 
Market  Maker  locked  (crossedl. 

(b)  Members  Other  than  an  Eligible 
Market  Maker  Locking  or  Crossing  a 
Market.  A  Member  other  than  an 
Eligible  Market  Maker  that  creates  a 
Locked  Market  or  a  Crossed  Market 
shall  unlock  or  (uncross)  the  market. 

Rule  945.  Limitation  on  Principal  Order 
Access 

A  specialist  or  registered  options 
trader  shall  not  be  permitted  to  send 
Principal  Orders  in  an  Eligible  Option 
Class  through  the  Linkage  for  a  given 
calendar  quarter  if  the  specialist  or 
registered  options  trader  effected  less 
than  80  percent  of  its  volume  in  that 
Eligible  Option  Class  on  the  Exchange 
in  the  previous  calendar  quarter  (that  is, 
the  specialist  or  registered  options 
trader  effected  20  percent  or  more  of  its 
volume  by  sending  Principal  Orders 
through  the  Linkage).  This  "80/20"  is 
represented  as  follows: 


X  +  Y 


"X"  equals  the  total  contract  volume 
the  specialist  or  registered  options 
trader  effects  in  an  Eligible  Option  Class 
against  orders  of  Public  Customers  on 
the  Exchange  during  a  calendar  quarter 
(a)  including  contract  volume  effected 
by  executing  PI  A  Orders  sent  to  the 
Exchange  through  the  Linkage,  but  (b) 
excluding  contract  volume  effected  by 
sending  P/A  Orders  through  the  Linkage 
for  execution  on  another  Participant 
Exchange.  "Y"  equals  the  total  contract 
volume  the  specialist  or  registered 
options  trader  effects  in  such  Eligible 
Option  Class  by  sending  Principal 
Orders  through  the  Linkage  during  that 
calendar  quarter. 


li    Sj'lt-Ketjulatorv  Orijani/atiori's 
Statement  ot  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  its 
Options  Linkage  Rules  in  connection 
with  the  implementation  of  the  Options 
Linkage  Plan  ("Plan")  previously 
approved  by  the  Commission  on  July  28, 
2000,'"  and  subsequently  amended  on 
June  27.  2001.*'  and  May  30,  2002.'  The 
proposed  Options  Linkage  rules  also 
incorporate  recent  amendments  to  the 
Plan  that  are  currently  being  approved 
and  filed  by  each  options  exchange." 
The  Plan  provides  for  an  options 
intermarket  communications  linkage  for 
the  purpose  of  linking  the  various 
options  markets  in  the  U.S.  The  purpose 
of  the  Plan  and  related  Options  Linkage 
rules  is  to  enable  the  options  exchanges 
to  establish  and  implement  a  linkage 
consistent  with  the  objectives  set  forth 


^  See  Securities  Exchange  Act  Release  No.  43086 
duly  28.  2000),  65  FR  48023  (August  4.  2000).  The 
Plan  was  in  response  to  a  Commission  order 
pursuant  to  section  11A(al(3)(B)  of  the  Exchange 
Act.  15  U.S.C  78k,-l(a)(3)(B).  directing  the  options 
exchanges  to  file  a  NMS  plan  within  90  days  to  link 
tile  options  markets.  See  Securities  Exchange  Act 
Relea.se  No.  42029  (October  19.  1999).  64  FR  57674 
(October  26.  1999)  ("SEC  Order).  The  options 
exchanges  that  are  participants  to  the  Plan  include 
the  Amex,  Chicago  Board  Options  Exchange.  Inc.. 
Pacific  Exchange,  Inc.,  Philadelphia  .Slock 
Exchange.  Inc.  and  the  International  Securities 
Exchange,  Inc.  (the  "options  exchanges"). 

"'See  Securities  Exchange  Act  Release  No.  44482 
dune  27,  2001).  66  FR  35470  ()uly  5.  2001)  ("Plan 
,\mendmenl  No.  1  Approval"). 

'  See  Securities  Exchange  Act  Release  No.  46001 
(May  30.  2002).  67  FR  38687  (lune  5.  2002)  ("Plan 
Amendments  Nos.  2  and  3  Approval"). 

"The  options  exchanges  have  Filed  with  the 
Commission  loint  Amendment  No.  4  ("Amendment 
No.  4")  to  the  Plan.  The  purpose  of  this 
Amendment  is  to  effect  three  substantive  changes 
governing  the  operation  of  the  Linkage:  (1)  Establish 
•special  provisions  for  Filling  Satisfaction  Orders  at 
the  end  of  the  trading  day:  (2)  reducing  the  time 
period  that  a  memtier  must  wait  after  sending  a 
Linkage  Order  from  30  seconds  to  20  seconds  before 
such  member  is  able  to  trade  through  that  market; 
and  (3)  prohibit  fees  for  Satisfaction  Orders 
executed  through  the  Linkage. 


in  section  llA  oi  the  Exchan^i'  .Act.* 
These  objectives  include,  but  are  not 
limited  to,  increasing  market  efficiency, 
enhancing  competition,  increasing  the 
information  available  to  brokers  and 
dealers  and  investors,  facilitating  the 
offsetting  of  investors"  orders  and 
contributing  to  the  best  execution  of 
such  orders. 

The  SEC  Order  issued  in  October 
1999  directed  the  options  exchanges  to 
act  jointly  in  discussing,  developing, 
and  submitting  for  Commission 
approval  an  intermarket  linkage  plan  for 
multiply-traded  options.  The 
Commission  stated  in  !h<   MIC  Order 
that  it  believes  a  linkage  diaong  options 
markets  will  benefit  investors  by 
increasing  cnnipHtition  among  markets 
(and  market  partu  ijiants)  to  provide  the 
best  execution  of  customer  orders.  In 
furtherance  of  this  belief,  the 
Commission  ordered  the  options 
exchanges  to  take  such  joint  action  as  is 
necessary  to  develop  and  implement  a 
single  linkage  plan  to  permit  the 
efficient  transmission  of  orders  among 
the  various  options  exchange.s  on  a 
nondiscriminatory  basis.  The  SEC  Order 
further  stated  that  the  Commission 
believes  that  a  linkage  of  all  the  options 
exchanges  on  a  nondiscriminatory  basis 
is  necessary  to  increase  the 
opportunities  for  brokers  to  secure  the 
best  execution  of  their  customers' 
orders,  to  ensure  effective  competition 
among  options  exchanges,  and  to  further 
facilitate  the  establishment  of  a  national 
market  system  as  directed  by  Congress 
in  section  llA  of  the  Exchange  Act.'" 

The  development  of  the  Plan  raised  a 
number  of  significant  issues  including, 
but  not  limited  to:  (1)  Whether  member 
firms  should  determine  to  which 
exchange  they  send  their  orders,  or 
whether  orders  should  be  sent  to  a 
Jinkage  system  first  and  then  routed  to 
the  exchange  that  has  posted  the  best 
quote;  (2)  whether  there  should  be  any 
limitation  on  market  maker  or  member 
firm  principal  access  to  the  linkage:  (3) 
whether  there  should  be  limits  on  the 
size  and  types  of  linkage  eligible  orders; 
(4)  whether  orders  routed  through  the 
linkage  system  should  be  able  to  access 
an  exchange's  automatic  execution 
system;  (5)  whether  a  trade-through  rule 
should  apply  during  trading  rotations 
and  non-firm  quote  (or  fast  market) 
conditions;  and  (6)  whether  there 
should  be  an  exemption  from  the  trade- 
through  rule  for  block  size  trades.  The 
proposed  Options  Linkage  Rules 
address  each  of  these  issues  in  turn. 

Proposed  Amex  rule  941  sets  out  the 
definitions  specific  to  the  linkage. 
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Moreover,  existing  definitions  in  Amex 
rules  would  also  apply  to  the  linkage  as 
required   In  general,  the  definitions  set 
forth  in  proposed  Amex  rule  941  would 
incorporate  the  definitions  agreed  to 
and  contained  in  the  Plan. 

Proposed  Amex  rule  942  concerns  the 
operation  of  the  linkage.  This  proposed 
Amex  rule  incorporates  section  7  of  the 
Plan  into  the  Amex's  rules  by  dictating 
how  certain  orders  are  handled  In 
particular,  proposed  Amex  rule  942  sets 
forth  the  pricing  of  Linkage  Orders,  the 
manner  in  which  both  Principal  Acting 
as  Agent  (P/A)  Orders  and  Principal 
Orders  are  sent  through  the  linkage  and 
how  the  Exchange  handles  linkage 
orders  it  may  receive.  Pursuant  to 
proposed  .\mendment  No  4  to  the  Plan, 
a  member  of  the  Amex  may  reject  an 
execution  of  certain  Linkage  orders 
received  more  than  20  seconds  after 
sending  the  order.  This  is  a  reduction 
from  the  .30  second  time  period 
currentlv  in  the  Plan   In  effect,  thib 
proposed  Amex  rule  establishes  the 
conditions  pursuant  to  which  ,\mex 
specialists  and  registered  options 
traders  mav  enter  linkage  orders  and 
imposes  obligations  on  the  Exchange 
regarding  the  processing  of  incoming 
linkage  orders 

Proposed  .Amex  rule  943  is  an  order 
protection  rule  concerned  generallv 
with  the  avoidance  and  satisfaction  of 
trade-throughs.  This  proposed  Amex 
rule  contains  the  trade-through 
provisions  required  under  section  8(c)     ■ 
of  the  Plan.  First,  this  rule  would 
establish  a  general  standard  that 
members  should  avoid  trade-throughs  as 
defined  in  proposed  .\mex  rule  941    If 
a  member  does  effect  a  trade-lhrough. 
the  member  would  be  responsible  for 
satisf\'ing  a  member  of  another  exchange 
pursuant  to  paragraphs  (a)(2)  and  (c)  of 
proposed  Amex  rule  943.  subject  to  the 
exceptions  outlined  in  paragraph  (b)  of 
the  proposed  Amex  rule  The  Flxchange 
represents  that  both  the  satisfaction 
procedures  and  the  exceptions  to  the 
satisfaction  requirements  incorporate 
relevemt  provisions  of  the  Plan 
Paragraph  (d)  of  proposed  Amex  rule 
943  would  establish  potential  regulatory 
liability  for  members  who  repeatedly 
trade  through  other  exchanges,  whether 
or  not  the  exchanges'  traded-through  are 
Participants  in  the  Plan. 

Proposed  Amex  rule  943  also  reflects 
pending  Amendment  No.  4  to  the  Plan, 
which  proposes  to  reduce  from  30 
seconds  to  20  seconds  the  time  period 
a  member  must  wait  for  a  response  to 
a  linkage  order.  If  the  member  does  not 
receive  the  response  within  20  seconds. 
the  member  could  trade  through  the 
non-responding  exchange  without 
iiabilitv  in  addition   proposed  Amex 


rule  943  also  reflects  pending 
.Amendment  No.  4  to  the  Plan,  which 
proposes  to  limit  liability  for  trade- 
throughs  in  the  last  few  minutes  of  a 
trading  day  to  10  contracts  per 
exchange.  The  Exchange  represents  that 
the  purpose  of  that  amendment  is  to 
provide  protection  for  small  customer 
orders,  but  also  to  limit  the  potential 
risk  to  members  who  may  be  unable  to 
hedge  options  positions  they  assume 
near  the  close  of  trading. 

Proposed  Amex  rule  944  addresses 
locked  or  crossed  markets  "  The 
Exchange  represents  that  this  proposed 
.'\mex  rule  implements  section  7(a)(i)(C) 
of  the  Flan  by  indicating  that  locked  and 
crossed  markets  should  be  avoided  and 
providing  procedures  to  unlock  and 
uncross  markets  that  do  occur. 

Proposed  Amex  rule  945  provides  for 
a  limitation  on  Principal  Order  access 
for  .Amex  specialists  and  registered 
options  traders  This  proposed  Amex 
Rule  codifies  the  ■80/20  Test  ' 
contained  in  Section  8(b)(iii)  of  the 
Plan  Specifically,  a  '-pecialist  or 
registered  options  trader  on  the 
Exchange  w'ould  be  restricted  from 
sending  Principal  Orders  through  the 
linkage  if  the  specialist  or  registered 
options  trader  effects  less  than  80 
percent  of  specified  order  flow  on  the 
Exchange  The  Exchange  would  apply 
this  test  on  a  calendar  quarter  basis. 

With  respect  to  the  proposed  fee 
change,  the  Exchange  is  proposing  that 
its  existing  fees  will  apply  to  Principal 
Orders  but  will  not  impose  fees  on  P/ 
A  Orders.  The  Amex  currently  does  not 
impose  transaction  fees  for  customer 
orders,  and  Amex  therefore  believes  that 
P/A  Orders  should  similarly  not  be 
charged  a  transaction  fee  because  such 
orders  are  essentially  customer  orders 
executed  through  the  linkage.  With 
respect  to  Principal  Orders,  existing 
transaction  fees  applicable  to  away 
market  maker  and  specialist  orders  will 
apph  equally  to  these  linkage  orders. 

"This  proposal  also  specifies  that 
existing  Amex  fees  will  not  apply  to 
Satisfaction  Orders.  Proposed 
Amendment  No  4  to  the  Plan  proposes 
to  prohibit  a  Participant  from  charging 
a  fee  to  a  member  of  another  Participant 
that  is  seeking  to  satisfy'  customer  orders 
on  its  book  that  were  traded  through. 


' '  A  "Locked  Market"  means  a  quotation  in 
which  the  Exchange  disseminates  a  bid  (offer)  in  a 
series  of  an  eligible  option  class  at  a  price  that 
equals  the  price  of  the  offer  (bid)  for  the  series  then 
tieing  displayed  from  another  participant  exchange. 
A  "Crossed  Market"  means  a  quotation  in  which 
the  Exchange  disseminates  a  bid  (offer)  in  a  series 
of  an  eligible  option  class  at  a  price  that  is  greater 
than  (is  less  than)  the  price  of  the  offer  (bid)  for  the 
series  then  tjeing  displayed  from  another 
participant  exchange. 


2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Exchange  Act.'-  in 
general,  and  furthers  the  objectives  of 
section  6(b)(5).' -^  in  particular,  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  to  protect 
investors  and  the  public  interest  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers.  The 
Exchange  also  believes  that  the 
proposed  fee  change  is  also  consistent 
with  section  6(b)(4)  of  the  Exchange 
Act  '■*  regarding  the  equitable  allocation 
of  reasonable  dues,  fees  and  other 
charges  among  exchange  members  and 
other  persons  iising  exchange  facilities. 
With  respect  to  the  proposed 
disciplinary.'  sanctions  for  engaging  in  a 
pattern  of  trade-throughs.  the  Exchange 
believes  the  proposal  is  consistent  with 
section  6(b)(6)  of  the  Exchange  Act  '^ 
requiring  that  an  exchange  have  rules 
that  provide  for  the  appropriate 
discipline  of  members  for  violations  of 
the  Exchange  Act.  the  rules  and 
regulations  thereunder,  and  the  rules  of 
the  Exchange. 

B.  Self-Regulator\'  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

The  Exchange  neither  solicited  nor 
-received  written  comments  with  respect 
to  the  proposed  rule  change 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Chanef  and  Timint  fcr 
Commission  Action 

W  ithin  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federai 
Register  or  within  such  longer  period  ui 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents. 
the  Commission  will: 


1^  15  use.  78f[b). 
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lAj  By  order  approve  such  proposed - 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  b«  disapproved. 

|\'     Snili  it.llinli  lit  (    iillUIK'lllS 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Exchange  Act.  Persons  making 
written  submissions  should  fde  six 
copies  thereof  with  the  Se<:retary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  f6r  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-2002-84  and  should  be  submitted 
by  January  17,  2003. 

For  the  Commission  by  Ihe  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
aulhoritv."' 

Margaret  H.  Mi:Farland. 
Deputy  Secrvlary. 
|FR  Do( .  02-.32795  Filed  12-26-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-47053:  Flip  No   SR   Amex 
2002    107] 

Selt-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Ctiange  by  the 
American  Stock  Exchiange  LLC 
Relating  to  an  Extension  of  a 
Temporary  Waiver  of  Associate 
Member  Fees  for  Persons  Trading 
Nasdaq  Securities  Admitted  to 
Unlisted  Trading  Privileges  Throughi 
the  Exchange  s  Electronic  Order 
Routing  Systems 

December  19.  2U{J2. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  December 
16.  2002.  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I.  II  and  111  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Amex  has  designated  this  proposal 
as  one  establishing  or  changing  a  due, 
fee.  or  other  charge  imposed  by  the 
Exchange  under  Section  19(b)(3)(A)(ii) 
of  the  Act,^  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons 

I    S»'ltKi'i;iil.il()r\  ( )ryani/Htion  s 
Slali'fiifiit  (i(  the  I  finis  ot  Suhst.wK  c  <it 
the  i'rupusc-d  Rule  Change 

The  Exchange  proposes  to  extend 
through  March  31,  2003  the  waiver  of: 
(1)  Membership  Dues.  Initiation  Fee, 
Application  Processing  Fee.  Initial 
Registration  Fee  and  the  Electronic 
Access  Fee  for  new  Associate  Members 
that  trade  only  Nasdaq  stocks  through 
the  Exchange's  electronic  order  routing 
systems  during  the  period  of  the  waiver, 
and  (2)  the  Electronic  Access  Fee  for 
existing  Associate  Members  that 
currently  do  not  have  electronic  access 
privileges  and  that  trade  only  Nasdaq 
stocks  through  the  Exchange's  electronic 
order  routing  systems  during  the  period 
of  the  waiver. 

The  proposed  Fee  schedule  is 
available  at  the  Office  of  the  Secretary 
of  the  Amt'x  and  at  thf  Coniinission. 

II.  Self-Ret;uialur\  ()rs;diiizaliQn's 
Statement  ot  Ihe  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
its  proposal  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A.  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


">17(;FR  2()0.3«-:i(a)|12). 


'  15  U.S.C.  78s(bMl). 
*17CFR  240  191)-^ 
JISU.S.C;.  78s(bH;«)(A)(ii). 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  extend 
to  March  31,  2003.  the  temporary-  waiver 
of  Associate  Member  and  Electronic 
Access  Fees  for  broker/dealer  firms  that 
currently  do  not  have  electronic  access 
to  the  Amex  Order  File  ("AOF").  The 
waiver  currently  is  set  to  expire  on 
December  31,  2002  and  .ippii'-*;  to  firms 
that  trade  only  Nasdaij    i  .i  k-  through 
the  Exchange's  elt'(  tmnu  order  routing 
systems  during  the  period  of  the  waiver. 
Broker/dealers  that  become  Asmk  late 
Members  during  the  waiver  |>iri<.ii  will 
not  have  to  pay:  (1)  2002  aiui  -im  4  .lues 
applicable  to  Associat.   ni< mliers.  (2) 
Associate  Member  Initiati!)  !-•    (3) 
.\ppliration  Processing  i  •  •      4    Initial 
Registration  Fee,  and  (5)  tin   i  li  i  tronic 
Access  Fee.  Existing  Assui  idtr  Members 
that  currently  do  not  have  electronic 
access  to  AOF  also  could  upgrade  to 
electronic  access  privileges  without 
paying  the  customary  Electronic  Access 
Fee  provided  they  trade  only  Nasdaq 
stocks  through  the  Exchange's  electronic 
order  routing  systems  during  the  period 
of  the  fee  waiver. 

At  the  end  of  the  waiver  period,  firms 
that  become  Associate  Members  during 
the  waiver  and  trade  only  Nasdaq  stocks 
through  AOF  would  have  to; 

(1)  Acquire  a  regular  membership  and 
pay  the  fees  and  dues  associated  with 
becoming  a  regular  member, 

(2)  Continue  their  Associate 
Membership  and  pay;  (i)  75%  of  the 
2003  dues,  (ii)  the  Associate  Member 
Initiation  Fee,  (iii)  Application 
Processing  Fee,  (iv)  the  Renewal 
Registration  Fee,  and  (v)  75%  of  the 
Electronic  Access  Fee  for  2003,  or 

(3)  Terminate  their  Associate 
Membership. 

New  Associate  Members  that  terminate 
their  Associate  Membership  on  or  prior 
to  March  31,  2003  will  not  have  to  pay 
2002  and  2003  dues.  Associate  Member 
Initiation  Fee,  Application  Processing 
Fee,  Initial  Registration  Fee  and 
Electronic  Access  Fee  for  2002  and 
2003. 

At  the  end  of  the  waiver  period,  firms 
that  already  were  Associate  Members 
prior  to  the  waiver  and  upgraded  to 
electronic  access  privileges  during  the 
waiver  and  traded  only  Nasdaq  stocks 
through  AOF  would  have  to;  (1)  Acquire 
a  regular  membership  and  pay  the  fees 
and  dues  associated  with  becoming  a 
regular  member,  or  (2)  pay  the  2003 
dues  and  Electronic  Access  Fee  for  2003 
applicable  to  Associate  Members. 
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2.  Statutory-  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Act ''  in  general  and  furthers  the 
obiectives  of  Section  6(b)(4)  of  the  Act "" 
in  partK;\ilar  in  that  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  Amex  members  and  issuers  and 
other  persons  using  the  Amex's 
facilities. 

B  SflfRegulatory  Organization'^ 
Statement  on  Burden  on  Competition 

The  proposed  fee  change  will  impose 
no  burden  on  competition  that  is  not 
necessarv'  or  appropriate  in  furtherance 

of  the  purposes  of  the  Act 

C.  Self- Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Ruh  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19{b)(3)(A)(ii)  of  the  Act '^  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder,"  because  it  establishes  or 
changes  a  due.  fee.  or  other  charge 
imposed  bv  the  Amex  At  anv  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
mav  summarilv  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  .Street.  NVV    Washington.  DC 
2054C)-Oh()M  Copies  of  the  submission. 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  ali  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  ma>-  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  US  C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Publu  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex  All 
submissions  should  refer  to  file  number 
SR-Amex-2002-107  and  should  be 
submitted  by  lanuary  17,  2003. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 

delegated  authoritv.^ 

I   Lynn  Taylor, 

Asi;istant  Secretary. 

(FR  Doc.  02-32796  Filed  12-26-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
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2002-05] 

Self-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendnf>ent  Nos.  1 ,  2.  and  3  Thereto 
by  the  Boston  Stock  Exchange,  Inc. 
Relating  to  the  Trading  of  Nasdaq 
Securities  on  the  Exchange 

December  18,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  herebv  given  that  on  May  13. 
2002.  the  Boston  Stock  Exchange.  Inc. 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission ')  the  proposed  rule 
change  as  described  in  Items  1,  II,  and 
III  below-,  which  Items  have  been 
prepared  by  the  Exchange.  The  BSE 
amended  the  proposed  rule  change  on 
June  13.  2002,*  on  October  22,  2002," 
and  on  November  21.  2002. ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 


«  15  U.S.C.  78f(b). 

M5  U.S.C.  78f(b)(4). 

"15  use.  78s(b)(3)(A)(ii) 

M7CFR240.19b-*(n(2). 


''17CFR200.3(>-3(a)(12). 

■15  U.S.C.  78s(b)(l). 

2  17rj'R240.19b-4. 

^See  letter  from  |ohn  Boese.  Assistant  Vice 
President.  Legal  and  Regulaton,'.  BSE.  to  Katherine 
England.  Assistant  Director,  Division  of  Market 
Regulation,  Commission,  dated  )une  12,  2002 
("Amendment  No.  1"). 

*Sef  File  No.  SR-BSE-2002-05.  Amendment  No. 

2.  dated  October  18.  2002  (  "Amendment  No.  2  "1. 
^See  File  No.  SR-BSE-2002-05.  Amendment  No. 

3,  dated  November  20,  2002  ( "Amendment  No.  3  "). 


I.  Self-Regulatory  Orsanixation's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  proposes  to  amend  its 
trading  rules  for  securities  listed  on  The 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq")  to 
allow  for  extended  hours  and  remote 
trading  of  Nasdaq  securities.  The  text  of 
the  proposed  rule  change,  as  amended, 
is  below.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 


Chapter  XXXV 

Trading  in  Nasdaq  Securities 


Dealings  on  the  Floor— Hours 

Section  8  [Pursuant  to  Chapter  I-B, 
Sec,  2,  Dealings  on  the  Floor — Hours,  no 
member  or  member  organization  shall 
make  anv  bid,  offer  or  transaction  upon 
the  floor  of  the  Exchange,  issue  a 
commitment  to  trade  through  ITS  or 
send  an  order  for  a  Nasdaq  security  to 
a  Nasdaq  System  market  maker  other 
than  during  the  hours  the  Exchange  is 
open  for  the  transaction  of  business. 
Nasdaq  securities  will  not  be  eligible  to 
participate  in  the  Post  Primary  Session] 
For  the  purposes  of  transacting  business 
in  Nasdaq  securities  only,  the  Exchange 
shall  be  open  from  7:00  a.m.  until  6:30 
p.m.  Only  transactions  in  Nasdaq 
securities  will  be  permitted  outside  the 
hours  of  9:30  a.m.  and  4:15  p.m.,  in 
accordance  with  Chapter  I-B,  Business 
Hours,  Section  1,  Primary  Session,  and 
Section  1(a)  Post  Primary  Session. 
Remote  Trading  in  Nasdaq  Securities 

Section  31.  Nasdaq  trading  terminals 
and  related  equipment  will  be  provided 
to  remote  member  firm  locations  for 
specialist  trading.  The  remote  terminals 
will  be  linked  to  the  Exchange's  Nasdaq 
trading  system  and  will  provide  the 
same  functionality  as  is  available  to  on- 
floor  specialists.  There  will  be  no  remote 
Nasdaq  floor  brokerage  services.  Floor 
broker  orders  will  be  routed  to  remote 
specialists  under  the  same  criteria  by 
which  they  are  routed  to  on-floor 
specialists. 

(a)  All  rules  and  policies  of  the  Board 
of  Governors  of  the  Exchange  shall 
apply  except  as  specifically  excluded  or 
amended  under  this  section. 

(b)  Any  eligible  firm  may  apply  to  the 
Market  Performance  Committee  to 
participate  in  the  program.  All 
applicants  must  meet  the  current 
minimum  requirements  for  Nasdaq 
specialists  set  forth  in  Chapters  XV  and 
XXXV,  including,  but  not  limited  to 
their  background,  experience,  staffing, 
training  procedures,  adequacy  of 


■')IHH 


l.dn.il   K.'-istcr/Vol.  67.  No.  249/Fridav.  December  27.  2002/Notices 


upplicunt  i  propostal  conjiacntimny 
policy,  adequacy  of  applicant's 
contingency  plans  for  communication  or 
technical  failures,  adequacy  of 
applicant's  offsite  facilities, 
performance  standards  (as  measured  by 
the  Exchanges  SPEP  and  Best  Execution 
programs),  and  the  minimum  margin, 
capital  and  equity  requirements  as  set 
forth  in  Chapters  VIII  and  XXII  of  the 
Rules  of  the  Exchange,  and  conform  to 
all  other  performance  requirements  and 
standards  set  forth  in  the  Rules  of  the 
Exchange. 

(d  i'niess  the  Market  Performance 
Committee  specifically  authorizes 
otherwise,  participating  member  firms 
shall  be  prohibited  from  trading 
remotely  any  Nasdaq  securities  which 
are  currently  being  traded  on-Poor  by 
that  individual  member  firm.  In 
evaluating  a  member  firm  s  petition  for 
changing  the  location  of  where  a 
particular  security  is  traded,  the  Market 
Performance  Committee  shall  consider 
the  application  in  light  of  the 
requirements  set  forth  in  paragraph  (b) 
above.  Individual  securities,  however, 
may  not  be  traded  by  one  specialist  firm 
in  more  than  one  location  under  any 
circumstances. 

Id)  The  number  of  Nasdaq  stocks 
traded  remotely  shall  not  exceed  two 
hundred  (200)  per  specialist  account. 

(el  All  rule  references  pertaining  to 
the  trading  Poor  of  the  Exchange  shall 
be  deemed  to  include  any  trading  done 
remotely  through  the  Exchange's 
Nasdaq  trading  system,  and  all  such 
trades  shall  be  deemed  to  be  Boston 
executions. 

If)  A  written  confidentiality  policy 
regarding  the  location  and  access  to 
information,  terminals  and  equipment 
must  be  adopted  by  the  firm  and  filed 
with  and  approved  by  the  E.xchange 
prior  to  the  commencement  of  remote 
trading.  Specifically,  this  policy  must 
conform  to  the  requirements  set  forth  in 
Chapter  II,  Section  .16  (Specialist 
Member  Organizations  Affiliated  with 
an  Approved  Person),  and  Section  37 
(ITSFEA  Procedures)  of  the  Rules  of  the 
Board  of  Governors  of  the  Boston  Stock 
Exchange.  In  accordance  therewith, 
reasonable  principles  must  be  applied 
to  limit  access  by  non-specialists  to 
Remote  Specialist  facilities  and 
information,  and  to  limit  Remote 
Specialist  access  to  and  from  other 
proprietary  trading  venues,  including 
access  from  outcry  or  visible 
communication,  intentional  or 
otherwise. 

(g)  Floor  policies  regarding  dress 
code,  and  smoking  shall  not  apply. 
Access  to  the  area  designated  as  that  of 
the  Remote  Specialist 's  shall  be 
restricted  to  the  specialist,  backup 


spi'tiuiist.  CKTKs.  designated 
management  of  the  specialist,  and 
Exchange  authorized  personnel, 
consistent  with  the  Rules  of  the 
Exchange,  including,  but  not  limited  to, 
"Chinese  Wall"  procedures  set  forth  in 
Chapter  II,  Section  36.  (Specialist 
Member  Organizations  Affiliated  with 
an  Approved  Person),  and  procedures 
set  forth  in  Chapter  XV.  Section  6  (The 
Specialist's  Book). 

(h)  All  Exchange  correspondence, 
memoranda,  bulletins  and  other 
publications  shall  be  sent  to  the 
Exchange  s  Nasdaq  Remote  Specialists 
via  electronic  means  and  via  U.S.  mail 
or  overnight  delivery. 

(i)  All  Exchange  Nasdaq  Remote 
specialists  will  have  stentofon.  (or  a 
similarly  operational  speakerphone).  as 
well  as  dedicated  telephone  access,  to 
the  physical  trading  Poor.  Any 
regidatory  requirements  including 
trading  halts,  trading  practices,  policies, 
procedures  or  rules  requiring  Poor 
official  involvement  will  be  coordinated 
by  Exchange  personnel  with  the  remote 
specialist  through  the  dedicated 
telephone  line. 

(II  Servicing  of  the  Exchange's  Nasdaq 
trading  system  terminals  and  related 
equipment  shall  be  by  Exchange 
authorized  and  trained  personnel  only. 

(k)  The  Exchange's  examination 
program  of  non-DEA  Poor  members 
would  include  the  remote  specialist 
operations.  Every  firm  must  submit 
specific  supervisory  procedures  relating 
to  the  Remote  Specialist  operations  and 
appropriate  identification  of  all 
individuals  who  will  have  access  to  the 
Remote  Specialist  operation,  including 
all  supervisor)'  personnel. 

(I)  Any  arbitration  or  disciplinary 
action  arising  out  of  trading  activity 
pursuant  to  this  section  would  be  held 
at  the  physical  offices  of  the  Exchange 
located  in  Boston. 

(m)  Each  remote  Nasdaq  trading 
terminal  assigned  and  registered  by  the 
Exchange  will  require  an  ETP.  and  will 
be  subject  to  the  following: 

(1)  Each  approved  Specialist  unit  may 
be  authorized  to  trade  up  to  200  issues. 

(2)  Each  Specialist  unit  must  have  at 
least  one  registered  Exchange  seat 
assigned  to  the  approved  specialist. 

(a)  A  specialist  may  be  authorized  to 
obtain  additional  ETPs  for  qualified 
registered  clerks  to  access  the  Nasdaq 
trading  system  in  support  of  the 
Specialist  unit 

(bl  All  Specialists  and  registered  clerk 
ETP  holders  must  be  approved  by  the 
Market  Performance  Committee  and 
must  meet  the  following: 

(i)  file  an  ETP  application  form  with 
the  BSE  Surveillance  Department; 


Hi)  completion  of  the  required  Poor 
training  program; 

(Hi)  successful  completion  of  the  BSE 
Poor  examination  within  90  days  of 
application; 

(iv)  successful  completion  of  the 
Series  63  (NASAA  Uniform  State  Law 
Exam),  and  registration  with  the 
Commonwealth  of  Massachusetts,  and; 

(v)  submission  of  fingerprint  records 
to  the  BSE. 


II    Scll-Kfi;iil.itiir  \   (  )i  u.ini/.il  inn's 
SKllrrUfnl  (il  the  t'utpnsr  dI    ,iri(l 
S|,i(iitiir\  H.tsis  lilt    till'  Ci  iijiiisfd  Kuir 
(  h.iiiyt' 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change,  as  amended.  The 
text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  Exchange  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  one  section  of 
Chapter  XXXV  of  its  Rules  related  to  the 
trading  of  Nasdaq  securities  on  the 
Exchange  and  to  add  a  new  section  to 
the  chapter,  extending  the  Exchange's 
remote  trading  program  to  include 
Nasdaq  securities. 

The  Exchange  is  proposing  an 
alteration  of  the  hours  the  Exchange 
seeks  to  be  open  for  trading  Nasdaq 
securities.  Chapter  XXXV.  Trading  in 
Nasdaq  Securities,  Section  8,  Dealings 
on  the  Floor — Hours,  limits  the  hours  of 
trading  in  Nasdaq  securities  on  the 
Exchange  to  the  hours  of  9:30  a.m.  to  4 
p.m.  The  Exchange  will  delete  the 
present  rule  and  replace  it  with  one  that 
will  permit  the  transaction  of  business, 
in  Nasdaq  securities  only,  between  the 
hours  of  7  a.m.  and  6:30  p.m.  Such  an 
extension  of  hours  will  allow  Exchange 
specialists  who  trade  Nasdaq  securities 
to  remain  competitive  with  their 
counterparts  on  other  exchanges  that 
trade  Nasdaq  securities  pursuant  to 
unlisted  trading  privileges  ("UTP"),  as 
well  as  NASD  member  market  makers 
who  are  permitted  to  conduct 
transactions  in  Nasdaq  securities  during 
this  extended  period.  Furthermore,  such 
extended  hours  are  contemplated  and 
permitted  by  Article  XI  of  the  Joint  Self- 
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Regulatory  Urganization  Flan  Governing 
the  Collection,  Consolidation  and 
Dissemination  of  Quotation  and 
Transaction  Information  for  Nasdaq- 
Listed  Securities  Traded  on  Exchanges 
oil  an  Unlisted  Trading  Privilege  Basis 
("UTP  Plan"). 

The  Exchange  is  also  proposing  to 
adopt  rules  based  on  its  BEACON 
Remote  trading  program  but  modified 
for  Nasdaq  securities.  As  such,  the 
Exchange  will  republish,  in  large  part, 
its  remote  trading  rules  located  in 
Chapter  XXXIII,  BEACON,  Section  9, 
BEACON  Remote,  as  a  new  section  31 
in  Chapter  XXXV,  Trading  in  Nasdaq 
Securities.  As  part  of  the  remote  trading 
program,  the  Exchange  will  denote 
separately  a  rule  for  the  Exchange's 
Nasdaq  trading  program.  In  so  doing, 
the  substance  of  the  remote  trading  rule 
will  not  change.  For  instance,  all 
requirements  relating  to  the 
applicability  of  other  BSE  rules, 
confidentiality,  "Chinese  Walls," 
communiiiations,  and  Electronic 
Trading  Permits  will  still  apply.  The 
only  deletions  or  amendments  will  be 
those  necessary  to  make  the  rule 
applicable  to  the  Nasdaq  program,  such 
as  deleting  references  to  the  BEACON 
trading  system,  which  is  presently 
designed  for  the  trading  of  listed 
securities  on  the  Exchange.  Such 
changes  will  be  administrative  and  non- 
substantive in  nature. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  6(b)  of  the 
Act,*^  in  general,  and  Section  6(b)(5)  of 
the  Act,"  in  particular,  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


L.  Seit-Hpgulator\-  urganization' s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  KfTpf  tiveness  of  thr 
Proposed  Rule  (hange  and  1  iniinu  lur 
Commission   \(  tion 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

T\'  Soliritation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  2054»-O609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-BSE-2002-05  and  should  be 
submitted  by  Januan,'  17,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority  " 

I.  Lynn   I  >n  liir. 

Assistant  Sucretan'. 

IFR  Drw    n2--^27,36  Filed  12-26-02;  8:45  am] 

BILL.ING  COOE   SOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No 

2002-6' 


"0'-;    F  ip  Nc    SP    CBC'f 


Sell-Regulatory  Organizations    Notice 
of  Filing  ot  Proposed  Rule  Change  b\ 
the  Chicago  Board  Options  Exchange 
Inc.  Relating  to  Rules  Implerrentmg 
the  Options  Intermarket  Linkage  Pia^ 

December  19.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),'  and  Rule  19b-4 
thereunder.-  notice  if  hereby  given  that 
on  October  9,  2002,  the  Chicago  Board 
Options  Exchange.  Incorporated 
("Exchange  "  or  "CBOE")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

1    Si'l!  Kt'iiulri!iir\  (  »!  u<ini/<i!ion's 
Statemcii!  nl  thi    ii  miv  n'.  ^ub^tance  of 
the  Proposed  Kult  Lhaiij^t 

The  Exchange  proposes  to  adopt  rules 
implementing  the  options  intermarket 
linkage.  The  text  of  the  proposed  rule 
change  is  below:  proposed  new 
language  is  italicized. 

Chicago  Board  Options  Exchange, 
Incorporated  Rules 


CHAPTER  VI 


Doing  Business  on  the  Exchange  Floor 


Section  E:  Intermarket  Linkage 

Rule  6.80.  Definitions 

The  following  terms  shall  have  the 
meaning  specified  in  this  Rule  solely  for 
the  purpose  of  this  Section  E  under 
Chapter  VI: 

(1)  "Aggrieved  Party"  means  a 
member  of  a  Participant  Exchange 
whose  bid  or  offer  was  traded-through. 

(2)  "Block  Trade  "  means  a  trade  on 
a  Participant  Exchange  that: 

(i)  involves  500  or  more  contracts  and 
has  a  premium  value  of  at  least 
$150,000; 

(ii)  is  effected  at  a  price  outside  of  the 
NBBO;  and 

(Hi)  involves  either: 


'•15  1I..S.C:.  78flb). 
MS  U.S.C.  78ni))(5). 


"17CFR200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 
M7CFR240.t9l>-4. 


'\}lHi) 
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(A)  u  cross  iwhtTf  a  memtter  of  the 
Participant  Exchange  represents  all  or  a 
portion  of  both  sides  of  the  trade  I,  or 

(B)  any  other  transaction  (i.e.,  in 
which  such  member  represents  an  order 
of  block  size  on  one  side  of  the 
transaction  only)  that  is  not  the  result  of 
an  execution  at  the  current  bid  or  offer 
on  the  Participant  Exchange. 

Contemporaneous  transactions  at  the 
same  price  on  a  Participant  Exchange 
shall  be  considered  a  single  transaction 
for  the  purpose  of  this  definition. 

(3)  "Broker/Dealer"  means  an 
individual  or  organization  registered 
with  the  United  States  Securities  and 
Exchange  Commission  in  accordance 
with  Section  15(bl(ll  of  the  Exchange 
Act  or  foreign  broker  or  dealer  exempt 
from  such  registration  pursuant  to  Rule 
15a-6  under  the  Exchange  Act. 

(4)  "Complex  Trade"  means  the 
execution  of  an  order  in  an  options 
series  in  conjunction  with  the  execution 
of  one  or  more  related  orderis)  in 
different  options  series  in  the  same 
underlying  security  occurring  at  or  near 
the  same  time  for  the  equivalent  number 
of  contracts  and  for  the  purpose  of 
executing  a  particular  investment 
strategy. 

(5)  "Crossed  Market"  means  a 
quotation  in  which  the  Exchange 
disseminates  a  bid  (offerj  in  a  series  of 
an  Eligible  Option  Class  at  a  price  that 
is  greater  than  (less  than)  the  price  of 
the  offer  (bid)  for  the  series  then  being 
displayed  from  another  Participant 
Exchange. 

(6)  "Customer"  means  an  individual 
or  organization  that  is  not  a  Broker/ 
Dealer.  Used  with  reference  to  a  Linkage 
Order,  it  means  an  order  which,  if 
executed,  would  result  in  the  purchase 
or  sale  for  an  account  in  which  no 
Broker/Dealer  has  an  interest. 

(7)  "Eligible  Market-Maker,"  with 
respect  to  an  Eligible  Option  Class, 
means  a  Market-Maker  that: 

(i)  Is  assigned  to,  and  is  providing 
two-sided  quotations  in,  the  Eligible 
Option  Class: 

(ii)  is  participating  in  the  Exchange's 
automatic  execution  system,  if 
available,  in  such  Eligible  Option  Class: 
and 

(Hi)  is  in  compliance  with  the 
requirements  of  Rule  6.85. 

(8)  "Eligible  Option  Class"  means  all 
option  series  overlying  a  security  las 
that  term  is  defined  in  Section  3{a)(l0) 
of  the  Exchange  Act)  or  group  of 
securities,  including  both  put  options 
and  call  options,  which  class  is  traded 
on  the  Exchange  and  at  least  one  other 
Participant  Exchange. 

(9)  "Firm  Customer  Quote  Size"  with 
respect  to  a  PI  A  Order  means  the  lesser 


of(al  the  number  of  option  contracts 
that  the  participant  Exchange  sending  a 
PI  A  Order  guarantees  it  will 
automatically  execute  at  its 
disseminated  quotation  m  a  series  of  an 
Eligible  Option  Class  for  Customer 
orders  entered  directly  for  execution  in 
that  market:  or  (b)  the  number  of  option 
contracts  that  the  Participant  Exchange 
receiving  a  PI  A  Order  guarantees  it  will 
automatically  execute  at  its 
disseminated  quotation  in  series  of  an 
Eligible  Option  Class  for  Customer 
orders  entered  directly  for  execution  in 
that  market.  The  Firm  Customer  Quote 
Size  will  be  at  least  1 0  contracts  for 
each  series  of  an  Eligible  Option  Class. 

(10)  "Firm  Principal  Quote  Size" 
means  the  number  of  options  contracts 
that  a  Participant  Exchange  guarantees 
it  will  execute  at  its  disseminated 
quotation  for  incoming  Principal  Orders 
in  an  Eligible  Option  Class.  This  number 
shall  be  no  fewer  than  10. 

(1 1 )  "Linkage"  means  the  systems  and 
data  communications  network  that  links 
electronically  the  Participant  Exchanges 
for  the  purposes  specified  in  the  Plan. 

(12)  "Linkage  Order"  means  an  order 
routed  through  the  Linkage  as  permitted 
under  the  Plan.  There  are  three  types  of 
Linkage  Orders: 

(1)  "Principal  Acting  as  Agent  ("PI A") 
Order,  "for  the  principal  account  of  a 
Market-Maker  (or  equivalent  entity  on 
another  Participant  Exchange  that  is 
authorized  to  represent  Customer 
orders)  reflecting  the  terms  of  a  related 
unexecuted  Customer  order  for  which 
the  Market-Maker  is  acting  as  agent: 

(ii)  "Principal  Order,"  which  is  an 
order  for  the  principal  account  of  an 
Eligible  Market-Maker  (or  equivalent 
entity  on  another  Participant  Exchange) 
and  is  not  a  PI  A  Order:  and 

(Hi)  "Satisfaction  Order, "  which  is  an 
order  sent  through  the  Linkage  to  notify 
a  Participant  Exchange  of  a  Trade- 
Through  and  to  seek  satisfaction  of  the 
liability  arising  from  that  Trade- 
Through. 

(13)  "Locked  Market"  means  a 
quotation  in  which  the  Exchange 
disseminates  a  bid  (offer)  in  a  series  of 
an  Eligible  Option  Class  at  a  price  that 
equals  the  price  of  the  offer  (bid)  for  the 
series  then  being  displayed  from 
another  Participant  Exchange 

(14)  "NBBO"  means  the  national  best 
bid  and  offer  in  an  options  series  as 
calculated  by  the  Exchange 

(15)  "Non-Firm"  means,  with  respect 
to  quotations,  that  members  of  a 
Participant  Exchange  are  relieved  of 
their  obligation  to  be  firm  for  their 
quotations  pursuant  to  Rule  1  lAcl-1 
under  the  Exchange  Act. 


(16)  "Participant  Exchange"  means  a 
registered  national  security  exchange 
that  is  a  party  to  the  Plan 

(17)  "Plan  "  means  the  Plan  for  the 
Purpose  of  Creating  and  Operating  an 
Intermarket  Option  Linkage,  as  such 
plan  may  be  amended  from  time  to 
time. 

(18)  "Reference  Price"  means  the 
limit  price  attached  to  a  Linkage  Order 
by  the  sending  Participant  Exchange. 
Except  with  respect  to  a  Satisfaction 
Order,  the  Reference  Price  is  equal  to 
the  bid  disseminated  by  the  receiving 
Participant  Exchange  at  the  time  that 
the  Linkage  Order  is  transmitted  in  the 
case  of  a  Linkage  Order  to  sell  and  the 
offer  disseminated  by  the  receiving 
Participant  Exchange  at  thp  time  that 
the  Linkage  Order  is  transmitted  in  the 
case  of  a  Linkage  Order  to  buy  With 
respect  to  a  Satisfaction  Order,  the 
Reference  Price  is  the  price  that  the 
member  in  the  sending  Participant 
Exchange  js  entitled  to  receive  in 
satisfaction  of  a  Trade-Through 
complaint  under  the  Plan. 

(19)  "Trade-Through"  means  a 
transaction  in  an  options  series  at  a 
price  that  is  inferior  to  the  NBBO 

(20)  "Third  Participating  Market 
Center  Trade-Through"  means  a  Trade- 
Through  in  a  series  of  an  Eligible  Option 
Class  that  is  effected  by  executing  a 
Linkage  Order,  and  such  execution 
results  in  a  sale  (purchase)  at  a  price 
that  is  inferior  to  the  best  bid  (offer) 
being  disseminated  by  another 
Participant  Exchange. 

(21)  "Verifiable  Number  of  Customer 
Contracts  '  mean  the  number  of 
Customer  contracts  in  the  book  of  a 
Participant  Exchange. 

Rule  6.81.  Operation  of  the  Linkage 

By  subscribing  to  the  Plan,  the 
Exchange  has  agreed  to  comply  with, 
and  enforce  compliance  by  its  meiufaers 
with,  the  Plan.  In  this  regard,  the 
following  shall  apply: 

(a)  Pricing.  Members  may  send  PI  A 
Orders  and  Principal  Orders  through  the 
Linkage  onlv  if  such  orders  are  priced  at 
the  NBBO.  ' 

(b)  PI  A  Orders. 

(1)  Sending  of  PI  A  Orders  for  Sizes  No 
Larger  than  the  Firm  Customer  Quote 
Size.  A  Market-Maker  may  send  through 
the  Linkage  a  PI  A  Order  for  execution 
in  the  automatic  execution  system  of  a 
Participant  Exchange  if  the  size  of  such 
PI  A  Order  is  no  larger  than  the  Firm 
Customer  Quote  Size.  Except  as 
provided  in  subparagraph  (b)(2)(ii) 
below,  a  Market-Maker  may  not  break 
up  on  order  of  a  Customer  that  is  larger 
than  the  Firm  Customer  Quote  Size  into 
multiple  PI  A  Orders,  one  or  more  which 
is  equal  to  or  smaller  than  the  Firm 
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Customer  Quote  Size,  so  that  such 
orders  could  be  represented  as  multiple 
PI  A  Orders  through  the  Linkage. 

(2)  Sending  of  PI  A  Orders  for  Sizes 
Larger  than  the  Firm  Customer  Quote 
Size.  If  the  size  of  a  PI  A  Order  is  larger 
than  the  Firm  Customer  Quote  Size,  a 
Market-Maker  may  send  through  the 
Linkage  such  PI  A  Order  in  one  of  two 

wavs: 

(i)  The  Market-Maker  may  send  a 
PI  A  Order  representing  the  entire 
Customer  order.  If  the  receiving 
Participant  Exchange's  disseminated 
quotation  is  equal  to  or  better  than  the 
Reference  Price  when  the  PI  A  Order 
arrives  at  that  market,  that  exchange 
will  execute  the  PI  A  Order  at  its 
disseminated  quotation  for  at  least  the 
Firm  Customer  Quote  Size.  Within  15 
seconds  of  receipt  of  such  order,  the 
receiving  Participant  Exchange  will 
inform  the  Market-Maker  of  the  amount 
of  the  order  executed  and  the  amount, 
if  any.  that  was  canceled. 

(ii)  Alternatively,  the  Market-Maker 
may  send  an  initial  PI  A  Order  for  the 
Firm  Customer  Quote  Size  pursuant  to 
subparagraph  (b)(1)  above.  If  the 
Participant  Exchange  executes  the  PI  A. 
Order  and  continues  to  disseminate  the 
same  quotation  at  the  NBBO  15  seconds 
after  reporting  the  execution  of  the 
initial  PI  A  Order,  the  Market-Maker 
mav  send  an  additional  PI  A  Order  to 
the  same  Participant  Exchange.  If  sent, 
such  additional  PI  A  Order  must  be  for 
at  least  the  lesser  of  lOOcontracts  or  the 
entire  remainder  of  the  Customer  order. 

In  any  situation  where  a  receiving 
Participant  Exchange  does  not  execute  a 
PI  A  Order  in  full,  such  exchange  is 
required  to  move  its  quotation  to  a  price 
inferior  to  the  Reference  Price  of  the  PI 
A  Order. 

(c)  Principal  Orders. 

(1)  Sending  of  an  Initial  Principal 
Order.  An  Eligible  Market-Maker  may 
send  a  Principal  Order  through  the 
Linkage  at  a  price  equal  to  the  NBBO. 
Subject  to  the  next  paragraph,  if  the 
Principal  Order  is  not  larger  than  the 
Firm  Principal  Quote  Size,  the  receiving 
Participant  Exchange  will  execute  the 
order  in  its  automatic  execution  system, 
if  available,  if  its  disseminated 
quotation  is  equal  to  or  better  than  the 
price  specified  in  the  Principal  Order 
when  that  order  arrives  at  the  receiving 
Participant  Exchange.  If  the  Principal 
Order  is  larger  than  the  Firm  Principal 
Quote  Size,  the  receiving  Participant 
will  (a)  execute  the  Principal  Order  at  its 
disseminated  quotation  for  at  least  the 
Firm  Principal  Quote  Size  and  (b) 
within  15  seconds  of  receipt  of  such 
order,  reply  to  the  sending  Participant 
Exchange,  informing  such  Participant 
Exchange  of  the  amount  of  thff  order 


that  was  executed  and  the  amount,  if 
anv.  canceled.  If  the  receiving 
Participant  Exchange  does  not  execute 
the  Principal  Order  in  full,  it  will  move 
its  quote  to  a  price  inferior  to  the 
Reference  Price  of  the  Principal  Order. 

(2)  Receipt  of  Multiple  Principal 
Orders.  Once  the  Exchange  proxides  an 
automatic  execution  of  a  Principal 
Order  in  a  series  of  an  Eligible  Option 
Class  (the  "initial  execution  ").  the 
Exchange  may  reject  any  Principal 
Order! s)  in  the  same  Eligible  Option 
Class  sent  by  the  same  Participant 
Exchange  for  15  seconds  after  the  initial 
execution  unless:  (1)  there  is  a  change 
of  price  in  the  Exchange's  disseminated 
offer  (bid)  in  the  series  of  the  Eligible 
Option  Class  in  which  there  was  an 
initial  execution:  and  (2)  such  price 
continues  to  be  the  NBBO.  After  this  15 
second  period,  and  until  the  sooner  of 
(a)  one  minute  after  the  initial  execution 
or  (b)  a  change  in  the  Exchange's 
disseminated  bid  (offer),  the  Exchange 
is  not  obligated  to  provide  an  automatic 
execution  for  any  Principal  Orders  in 
the  same  Eligible  Option  Class  received 
from  the  Participant  Orders  in  the  same 
Eligible  Option  Class  received  from  the 
Participant  Exchange  that  sent  the  order 
resulting  in  the  initial  execution,  and 
thus  may  treat  any  such  Principal 
Orders  as  being  greater  than  the  Firm 
Principal  Quote  Size. 

(d)  Responses  to  Linkage  Orders. 

(1)  Failure  to  Receive  a  Timely 
Response.  A  Member  who  does  not 
receive  a  response  to  a  P  Order  or  a 

PI  A  Order  within  20  seconds  of  sending 
the  order  may  reject  any  response 
received  thereafter  purporting  to  report 
an  execution  of  all  or  part  of  that  order. 
The  Member  so  rejecting  the  response 
shall  inform  the  Participant  Exchange 
sending  that  response  of  the  rejection 
within  15  seconds  of  receipt  of  the 
response. 

(2)  Failure  to  Send  a  Timely 
Response.  If  a  Member  responds  to  a  P 
Order  or  PI  A  Order  more  than  20 
seconds  after  receipt  of  that  order,  and 
the  Participant  Exchange  to  whom  the 
Member  responded  cancels  such 
response,  the  Member  shall  cancel  any 
trade  resulting  from  such  order  and 
shall  report  the  cancellation  to  OPRA. 

(e)  Receipt  of  Orders.  The  Exchange 
will  provide  for  the  execution  of  PI  A 
Orders  and  Principal  Orders  if  its 
disseminated  quotation  is  (i)  equal  to  or 
better  than  the  Reference  Price,  and  (ii) 
equal  to  the  then-current  NBBO.  If  the 
size  of  a  PI  A  Order  or  Principal  Order 
is  not  larger  than  the  Firm  Customer 
Quote  Size  or  Firm  Principal  Quote 
Size,  respectively,  the  Exchange  will 
provide  for  the  execution  of  the  entire 
order,  and  shall  execute  such  order  in 


its  automatic  execution  system  if  that 
system  is  available.  If  the  size  of  a  PI  A 
Order  or  Principal  Order  is  larger  than 
the  Firm  Customer  Quote  Size  or  Firm 
Principal  Quote  Size,  respectively,  the 
Market-Maker  must  address  the  order 
uithin  15  seconds  to  provide  an 
execution  for  at  least  the  Firm  Customer 
Quote  Size  or  Firm  Principal  Quote 
Size,  respectively.  If  the  order  is  not 
executed  in  full,  the  Exchange  will  move 
its  disseminated  quotation  to  a  price 
inferior  to  the  Reference  Price. 

Rule  6.83.  Order  Protection 

(a I  Avoidance  and  Satisfaction  of 
Trade -Throughs. 

(1)  General  Provisions.  Absent 
reasonable  justification  and  during 
normal  market  conditions,  members 
should  not  effect  Trade-Thmughs. 
Except  as  provided  in  paragraph  (b) 
below,  if  a  member  effects  a  Trade- 
Through  with  respect  to  the  bid  or  offer 
of  a  Participant  Exchange  in  an  Eligible 
Option  Class  and  the  Exchange  receives 
a  complaint  thereof  from  an  Aggrieved 
Partv,  either: 

(ij  the  member  who  initiated  the 
Trade-Through  shall  satisfy',  or  cause  to 
be  satisfied,  through  the  Linkage  the 
Aggrieved  Party  in  accordance  with 
subparagraph  (a)(2)  below;  or 

(ii)  if  the  member  elects  not  to  do  so 
(and,  in  the  case  of  Third  Participating 
Market  Center  Trade-Through,  the 
member  obtains  the  agreement  of  the 
contra  party  that  received  the  Linkage 
Order  that  caused  the  Trade-Through), 
then  the  price  of  the  transaction  that 
constituted  the  Trade-Through  shall  be 
corrected  to  a  price  at  which  a  Trade- 
Through  would  not  have  occurred.  If  the 
price  of  the  transaction  is  corrected,  the 
Member  correcting  the  price  shall  report 
the  corrected  price  to  OPRA,  notify  the 
Aggrieved  Partv  of  the  correction  and 
cancel  the  Satisfaction  Order. 

(2)  Price  and  Size.  The  price  and  size 
at  which  a  Satisfaction  Order  shall  be 
filled  is  as  follows: 

(i)  Price.' A  Satisfaction  Order  shall  be 
Oiled  at  the  Reference  Price.  However,  if 
the  Reference  Price  is  the  price  of  an 
apparent  Block  Trade  that  caused  the 
Trade-Through,  and  such  trade  was  not. 
in  fact,  a  Block  Trade,  then  the  Member 
may  cancel  the  Satisfaction  Order.  In 
that  case,  the  Member  shall  inform  the 
Aggrieved  Party  within  three  minutes  of 
receipt  of  the  Satisfaction  Order  of  the 
reason  for  the  cancellation.  Within  three 
minutes  of  receipt  of  such  cancellation, 
the  Aggrieved  Part}'  may  resend  the 
Satisfaction  Order  vnf/j  a  Reference 
Price  of  the  bid  or  offer  that  was  traded 
through. 

(ii)  Size.  An  Aggrieved  Party  may  send 
a  Satisfaction  Order  up  to  the  size  of  the 
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V  fiiliutnc  \unit)cr  at  uusfoi/icr 
C^ontracts  that  were  included  in  the 
disseminated  bid  or  offer  that  was 
traded  through.  Subject  to  subparagraph 
(2  Id  I  above  and  paragraph  (bj  behw.  a 
Member  shall  fill  in  full  all  Satisfaction 
Orders  it  receives  following  a  Trade- 
Through,  subject  to  the  following 
limitations: 

(Allfa  number  of  contracts  to  be 
satisfied  exceeds  the  size  of  the 
transaction  that  caused  the  Trade- 
ThrougJi.  the  size  of  the  Satisfaction 
Order! s I  that  must  be  filled  with  respect 
to  each  Participant  Exchangelsl  shall  be 
limited  to  the  size  of  the  transaction  that 
caused  the  Trade-Through,  and  the 
remainder  of  any  Satisfaction  Order! si 
shall  he  canceled: 

IB)  If  the  transaction  that  caused  the 
Trade-Through  was  for  a  size  larger 
than  the  Firm  Customer  Quote  Size  with 
respect  to  any  of  the  Participant 
Exchange(s)  traded  through,  the  total 
number  of  contracts  to  be  filled,  with 
respect  to  all  Satisfaction  Orders 
received,  shall  not  exceed  the  size  of  the 
transaction  that  caused  the  Trade- 
Thro'jgh.  In  that  case,  the  Member  shall 
fill  the  Satisfaction  Orders  pro  rata 
based  on  the  Verifiable  Number  of 
Customer  Contracts  traded  through  on 
each  Participant  Exchange,  and  shall 
'ancel  the  remainder  of  such 
Satisfaction  Orderfs):  and 

(CI  Notwithstanding  paragraphs  (Al 
and  (Bl  above,  if  the  transaction  that 
caused  the  Trade-Through  occurred 
during  the  five  minutes  prior  to  the 
regularly-scheduled  close  of  trading  in 
the  principal  market  in  which  the 
underlying  security  is  traded,  the 
maximum  number  of  contracts  to  be 
satisfied  with  respect  to  any  one 
Participant  Exchange  is  10  contracts. 

(3 1  Rejection  of  Fills  of  Satisfaction 
Orders.  Within  30  seconds  of  receipt  of 
notification  that  another  Participant 
Exchange  has  filled  a  Member's 
Satisfaction  Order,  the  Member  that  sent 
the  Satisfaction  Order  may  reject  such 
fill,  but  only  to  the  extent  that  either:  (i) 
the  orderfsl  for  the  customer  contracts 
underlying  the  Satisfaction  Order 
already  have  been  filled:  or  (2)  the 
customer  orderfs)  to  buy  (sell)  the 
contracts  underlying  the  Satisfaction 
Order  were  canceled. 

141  Protection  of  Customers.  Whenever 
subparagraph  laid  I  applies,  if  Public 
Customer  order  lor  P/A  Orders 
representing  Public  Customer  orders! 
constituted  either  or  both  sides  of  the 
transaction  involved  in  the  Trade- 
Through,  each  such  Public  Customer 
order  lor  P/A  Order)  shall  receive: 

U)  the  price  that  caused  the  Trade- 
Through:  or 


lii)  the  price  at  which  the  bid  or  offer 
traded  through  was  satisfied,  if  it  was 
satisfied  pursuant  to  subparagraph 
la)ll)li),  or  the  adjusted  price,  if  there 
was  an  adjustment,  pursuant  to 
subparagraph  lallDliil. 
whichever  price  is  most  beneficial  to  the 
Public  Customer  order.  Resulting 
differences  in  prices  shall  be  the 
responsibility  of  the  Member  who 
initiated  the  Trade-Through. 

ID  The  Member  who  initiated  the 
Trade-Through  made  every  reasonable 
effort  to  avoid  the  Trade-Through,  but 
was  unable  to  do  so  because  of  a 
systems/equipment  failure  or 
malfunction: 

12)  the  Member  trade  through  the 
market  of  a  Participant  Exchange  to 
which  such  Member  had  sent  a  P/A 
Order  or  Principal  Order,  and  within  20 
seconds  of  sending  such  order  the 
receiving  Participant  Exchange  had 
neither  executed  the  order  in  full  nor 
adjusted  the  quotation  traded  through 
to  a  price  inferior  to  the  Reference  Price 
of  the  P/A  Order  or  Principal  Order: 

13}  the  bid  or  offer  traded  through  was 
being  disseminated  from  a  Participant 
Exchange  whose  quotes  were  Non-Firm 
with  respect  to  such  Eligible  Option 
Class: 

14)  the  Trade-Through  was  other  than 
a  Third  Participating  Market  Center 
Trade-Through  and  occurred  during  a 
period  when,  with  respect  to  the  Eligible 
Option  Class,  the  Exchange's  quotes 
were  Non-Firm:  provided,  however,  that, 
unless  one  of  the  other  conditions  of  this 
paragraph  lb)  applies,  during  any  such 
period:  {ij  Members  shall  make  every 
reasonable  effort  to  avoid  trading 
through  the  firm  quotes  of  another 
Participant  Exchange:  and  Hi)  it  shall 
not  be  considered  an  exception  to 
paragraph  la)  if  a  Member  regularly 
trades  through  the  firm  quotes  of 
another  Participant  Exchange  during 
such  period: 

15)  the  bid  or  offer  traded  through  was 
being  disseminated  by  a  Participant 
Exchange  during  a  trading  rotation  in 
the  Eligible  Option  Class: 

16)  the  transaction  that  caused  the 
Trade-Through  occurred  during  a 
trading  rotation: 

17)  the  transaction  that  caused  the 
Trade-Through  was  the  execution  of  a 
Complex  Trade: 

18)  in  the  case  of  a  Trade-Through 
other  than  a  Third  Participating  Market 
Center  Trade-Through,  a  Satisfaction 
Order  with  respect  to  the  Trade-Through 
was  not  received  by  the  Exchange  from 
Aggrieved  Party  promptly  following  the 
Trade-Through  and.  in  any  event.  U) 
except  in  the  final  five  minutes  of 
trading,  within  three  minutes  from  the 


time  the  rrpnrt  of  the  transactionfs)  that 
constitiiti:)  thr  Trade-Through  was 
dissemin  It'   •     i  •       >PIL-\.  and  lii]  in  the 
final  fivt  ::i::iuir^    /  trading,  within  one 
minute  from  the  time  the  report  of  the 
transactionlsl  that  constituted  the 
Trade-Through  was  disseminated  over 
OPRA:  or 

19)  in  the  case  of  a  Third  Participating 
Market  Center  Trade-Through,  a 
Satisfaction  Order  with  respect  to  the 
Trade-Through  was  not  received  by  the 
Exchange  promptly  following  the  Trade- 
Through.  In  applying  this  provision,  the 
Aggrieved  Party  must  send  the 
Exchange  a  Satisfaction  Order  within 
three  minutes  from  the  time  the  report 
of  the  transaction  that  constituted  the 
Trade-Through  was  dissemiiuiti'il  '^ver 
OPRA.  To  avoid  liability  for  ttw  1  rude- 
Through,  the  Member  receiving  such 
Satisfaction  Order  must  cancel  the 
Satisfaction  Order  and  inform  the 
Aggrieved  Party  of  the  identity  of  the 
Participant  Exchange  that  initiated  the 
Trade-Through  within  three  minutes  of 
the  receipt  of  such  Satisfaction  Order 
I  within  one  minute  in  the  final  five 
minutes  of  trading)  The  Aggrieved  Party 
then  must  send  the  Participant 
Exchange  that  initiated  the  Trade- 
Through  a  Satisfaction  Order  within 
three  minutes  of  receipt  of  the 
cancellation  of  the  initial  Satisfaction 
Order  I  within  one  minute  in  the  final 
five  minutes  of  trading). 

Id  Responsibilities  and  Rights 
Following  Receipt  of  Satisfaction 
Orders. 

I J )  When  a  Member  receives  a 
Satisfaction  Order,  that  Member  shall 
respond  as  promptly  as  practicable 
pursuant  to  Exchange  procedures  by 
either: 

(i)  specifying  that  one  of  the 
exceptions  to  Trade-Through  liability 
specified  in  paragraph  lb)  above  is 
applicable  and  identifying  that 
particular  excpetion:  or 

lii)  taking  the  appropriate  corrective 
action  pursuant  to  paragraph  la)  above. 

12)  If  the  Member  who  initiated  the 
Trade-Through  fails  to  respond  to  a 
Satisfaction  Order  or  otherwise  fails  to 
take  the  corrective  action  required 
under  paragraph  la)  within  three 
minutes  of  receiving  notice  of  a 
Satisfaction  Order,  and  the  Exchange 
determines  that: 

H)  there  was  a  Trade-Through;  and 

lii)  none  of  the  exceptions  to  Trade- 
Through  liability  specified  in  paragraph 
Ibl  above  were  applicable: 

then,  subject  to  the  next  paragraph,  the 
Member  who  initiated  the  Trade- 
Through  shall  be  liable  to  the  Aggrieved 
Party  for  the  amount  of  the  actual  loss 
resulting  fwm  non-compliance  with 
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paragraph  /<;/  and  cdused  by  the  Trade- 
Through.  If  either  Id  I  the  Aggrieved 
Party  does  not  establish  the  actual  loss 
within  30  seconds  from  the  time  the 
Aggrieved  Party  received  the  response  to 
its  Satisfaction  Order  (or.  in  the  event 
that  It  did  not  receive  a  response,  within 
four  minutes  from  the  time  the 
Aggrieved  Party  sent  the  Satisfaction 
Order)  or  lb)  the  Aggrieved  Party  does 
not  notify  the  Exchange  Participant  that 
initiated  the  Trade-Through  of  the 
amount  of  such  loss  within  one  minute 
of  establishing  the  loss,  then  the  liability 
shall  be  the  lesser  of  the  actual  loss  or 
the  loss  caused  by  the  Trade-Through 
that  the  Aggrieved  Party  would  have 
suffered  had  that  party  purchased  or 
sold  the  option  series  subject  to  the 
Trade-Through  at  the  "mitigation 
price. " 

The  "mitigation  price"  is  the  highest 
reported  bid  lin  the  case  where  an  offer 
was  traded  through)  or  the  lowest 
reported  offer  lin  the  case  where  a  bid 
was  traded  through),  in  the  series  in 
question  30  seconds  from  the  time  the 
Aggrieved  Party  received  the  response  to 
its  Satisfaction  Order  {or,  in  the  event 
that  it  did  not  receive  a  response,  four 
minutes  from  the  time  the  Aggrieved 
Party  sent  the  Satisfaction  Order).  If  the 
Participant  Exchange  receives  a 
Satisfaction  Order  within  the  final  four 
minutes  of  trading  Ion  any  day  except 
the  last  day  of  trading  prior  to  the 
expiration  of  the  series  which  is  the 
subject  of  the  Trade-Through),  then  the 
mitigation  price  shall  be  the  price 
established  at  the  opening  of  trading  in 
that  series  on  the  Aggrieved  Party's 
Participant  Exchange  on  the  next 
trading  day.  However,  if  the  price  of  the 
opening  transaction  is  below  the 
opening  bid  or  above  the  opening  offer 
as  established  during  the  opening 
rotation,  then  the  mitigation  price  shall 
be  the  opening  bid  lin  the  case  where  an 
offer  was  traded  through)  or  opening 
offer  lin  the  case  where  a  bid  was  traded 
through).  If  the  Trade-Through  involves 
a  series  that  expires  on  the  day 
following  the  day  of  the  Trade-Through 
and  the  Satisfaction  Order  is  received 
within  the  four  minutes  of  trading,  the 
"mitigation  price  "  shall  be  the  final  bid 
lin  the  case  where  an  offer  was  traded 
through)  or  offer  lin  the  case  where  a 
bid  was  traded  through)  on  the  day  of 
the  trade  that  resulted  in  the  Trade- 
Through 

13)  A  Member  that  is  an  Aggrieved 
Party  under  the  rules  of  another 
Participant  Exchange  governing  Trade- 
Through  liability  must  take  steps  to 
establish  and  mitigate  any  loss  such 
Member  might  incur  as  a  result  of  the 
Trade-Through  of  the  Member's  bid  or 
offer.  In  addition   the  Member  shall  give 


prompt  notice  to  the  other  Participant 
Exchange  of  any  such  action  in 
accordance  with  subparagraph  lc)(2) 
above. 

Id)  Limitations  on  Trade-Throughs. 
Members  may  not  repeatedly  trade 
through  better  prices  available  on  other 
exchanges,  whether  or  not  the  exchange 
or  exchanges  whose  quotations  are 
traded  through  are  Participant 
Exchanges,  unless  one  or  more  of  the 
provisions  of  paragraph  (b)  above  are 
applicable.  In  applying  this  provision: 

h)  The  Exchange  will  consider  there 
to  have  been  a  Trade-Through  if  a 
Member  executes  a  trade  at  a  price 
inferior  to  the  NBBO  even  if  the 
Exchange  does  not  receive  a  Satisfaction 
Order  from  an  Aggrieved  Party  pursuant 
to  subparagraph  la)llj; 

12 j  The  Exchange  will  not  consider 
there  to  have  been  a  Trade-Through  if 
a  Member  executed  a  Block  Trade  at  a 
price  inferior  to  the  !\'BBO  if  such 
Member  satisfied  all  .Aggrieved  Parties 
pursuant  to  subparagraph  Ia)l2) 
following  the  execution  of  the  Block 
Trade:  and 

13)  The  Exchange  will  not  consider 
there  to  have  been  a  Trade-Through  if 
a  Member  executes  a  trade  at  a  price 
inferior  to  the  quotation  being 
disseminated  by  an  exchange  that  is  not 
a  Participant  Exchange  if  the  Member 
made  a  good  faith  effort  to  trade  against 
the  superior  quotation  of  the  non- 
Participant  Exchange  prior  to  trading 
through  that  quotation.  A   "good  faith 
effort"  to  reach  a  non-Participant 
Exchange's  quotation  requires  that  a 
Member  at  least  had  sent  an  order  that 
day  to  the  non-Participant  Exchange  in 
the  class  of  options  in  which  there  is  a 
Trade-Through,  at  a  time  at  which  such 
non-Participant  Exchange  was  not 
relieved  of  its  obligation  to  be  firm  for 
its  quotations  pursuant  to  Rule  11  Acl- 
1  under  under  the  Exchange  Act,  and 
such  non-Participant  Exchange  neither 
executed  that  order  nor  moved  its 
quotation  to  a  price  inferior  to  the  price 
of  the  Member's  order  within  20  seconds 
of  receipt  of  that  order. 

Rule  6.84.  Locked  and  Crossed  Markets 

la)  Eligible  Market-Maker  Locking  or 
Crossing  a  Market.  An  Eligible  Market- 
Maker  that  creates  a  Locked  Market  or 
a  Crossed  Market  shall  unlock  I  uncross) 
that  market  or  shall  direct  a  Principal 
Order  through  the  Linkage  to  trade 
against  the  bid  or  offer  that  the  Eligible 
Market-Maker  locked  {crossed). 

Ibl  Members  Other  than  an  Eligible 
Market-Maker  Locking  or  Crossing  a 
Market  .A  member  other  than  an 
Eligible  Market-Maker  that  creates  a 
Locked  Market  or  a  Crossed  Market 
shall  unlock  luncross)  the  market. 


Huie  b.85.  Limitation  on  Principal  Order 
Access 

A  Market-Maker  shall  not  be 
permitted  to  send  Principal  Orders  in  an 
Eligible  Option  Class  through  the 
Linkage  for  a  given  calendar  quarter  if 
the  Market-Maker  effected  less  than  80 
percent  of  its  volume  in  that  Eligible 
Option  Class  on  the  Exchange  in  the 
previous  calendar  quarter  Ithat  is,  the 
Market-Maker  effected  20  percent  or 
more  of  its  volume  by  sending  Principal 
Orders  through  the  Linkage)  as 
calculated  by  the  Exchange.  This  "80/ 
20"  is  represented  as  follows: 


X  +  Y 

"X"  equals  the  total  contract  volume 
the  Market-Maker  effects  in  an  Eligible 
Option  Class  against  orders  of  Customs 
on  the  Exchange  during  a  calendar 
quarter  la)  including  contract  volume 
effected  by  executing  P/A  Orders  sent  to 
the  Exchaiige  through  the  Linkage,  but 
(b)  excluding  contract  volume  effected 
by  sending  P/A  Orders  through  the 
Linkage  for  execution  on  another 
Participant  Exchange   "Y"  equals  the 
total  contract  volume  the  Market-Maker 
effects  in  such  Eligible  Option  Class  by 
sending  Principal  Orders  through  the 
Linkage  during  that  calendar  quarter. 

II.  Self-Regulatorv  Organi/atiun  s 
Stalpmenl  of  the  Purpf)sp  o\   and 
Statuton  Basis  tor.  the  Proposed  Kuit 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  July  28,  2000.  the  Commission 
approved  a  national  market  system  plan 
for  the  purpose  of  creating  and 
operating  an  intermarket  options  linkage 
('•Linkage  Plan"). '  The  Linkage  Plan 
requires  Linkage  Plan  participants  to 
adopt  uniform  rules  with  respect  to 
trade-throughs,  locked/crossed  markets, 
and  limitations  on  Principal  Order 


^  See  Securities  Exchange  Act  Release  No.  43086 
(July  28,  2000).  65  FR  48023  {August  4.  2000) 
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access/*  In  August,  2001,  (JBOE 
submitted  a  rule  filing  proposing  to 
adopt  such  rules  (SR-CBOE-2001-46). 
Because  the  Linkage  Plan  has  been 
amended  several  times  since  that  filing 
was  submitted,"*  this  filing  replaces  the 
filing.  Accordingly,  the  purpose  of  this 
proposed  rule  change  is  to  adopt  those 
rules  in  new  Section  E  unde'  CBOE 
Chapter  VI. 

Trade-Throughs.  Section  8(c)  of  the 
Linkage  Plan  requires  the  Linkage  Plan 
participants  to  submit  uniform  rules 
governing  trade-throughs  that  contain 
the  various  trade-through  provisions 
detailed  in  the  Linkage  Plan.  On  lune 
27.  2001.  the  Commission  approved  an 
amendment  to  the  Linkage  Plan  adding, 
in  part,  provisions  to  the  trade-through 
section  of  the  Linkage  Plan,  including 
provisions  on  trade-through 
surveillance  and  disciplinary  action  for 
trade-throughs  of  other  Linkage  Plan 
participants. •■  Accordingly,  the 
Exchange  represents  that  the  proposed 
rules  contain  the  trade-through 
provisions  of  the  Linkage  Plan. 
Additionally,  and  reluctantly,  the 
proposed  nile  contain  a  provision 
allowing  for  disciplinary  action  against 
exchange  members  for  trade-throughs  of 
exchanges  that  are  not  participants  in 
the  intermarket  linkage. 

Proposed  CBOE  Rule  6.83  incorporate 
the  various  aspects  of  the  Linkage  Plan's 
trade-through  provisions  including 
provisions  concerning  avoidance  and 
satisfaction  of  trade-throughs, 
exceptions  of  trade-through  liability, 
responsibilities  and  rights  following 
trade-through  complaints,  and 
limitations  on  trade-throughs  (including 
the  aforementioned  provision 
prohibiting  members  from  trading 
through  any  exc;hange's  bid/offer,  under 

rtain  circumstances). 

Locked  and  Crossed  Markets.  Section 
7(c)  of  the  Linkage  Plan  requires  the 
Linkage  Plan  participants  to  submit 
uniform  rules  providing  that  (1)  an 
Eligible  Market  Maker  that  creates  a 


'*  A  "Prinr.i|>al  Order"  is  dafinod  in  the  Plan  as 
"Hn  ordur  for  the  priiiripal  accouiil  of  an  (CliK>l>le 
Markiit  Maker"  and  Is  not  a  Principal  Acting  as 
Agent  Order  An  "EliKible  Marker  Maker"  is.  for 
C:B0E  purposes,  a  market  maker  that:  (1)  Is  assigned 
to,  and  Is  providing  two-sided  quotations  in,  the 
Eligible  Option  (llass^  (2)  is  logged  on  to  participate 
III  C^BOE's  aulo-ex  system  in  such  Eligible  Option 
C^lass:  and  (3)  is  in  compliance  with  the 
requirements  of  the  proposed  (30E  Rule  6  HS 
which  is  dis<  ussed  further  In  the  prop<ise<l  rule 
filing. 

n)n  June  27.  2001  and  May  30.  2002. 
respe<;tivelv.  the  ( jimmissiim  appmved 
iimeiidments  to  the  Linkage  Plan.  Srf  S«curitias 
Exchange  Act  Release  Nos.  44482  (June  27.  2UUII. 
t>(i  FR  35470  (July  5.  2001)  and  4(>0()1  (May  30. 
2002).  67  FR  38687  (June  S,  2002) 

"  Sep  .Se<:urities  Exchange  Act  Release  No.  444H2 
(lune  27.  2001),  86  FR  35470  (July  5,  2001) 


locked  market  or  a  crossed  market  must 
unlock  (uncross)  that  market  or  must 
direct  a  Principal  Order  through  the 
linkage  to  trade  against  the  bid  or  offer 
that  the  Eligible  Market  Maker  locked 
(crossed);  and  (2)  a  member  other  than 
an  Eligible  Market  Maker  that  creates  a 
locked  market  or  a  crossed  market  must 
unlock  (uncross)  the  market.  Proposed 
CBOE  Rule  6.84  contains  these 
provisions. 

Limitation  on  Principal  Order  Access. 
Section  8(b)(iii)  of  the  Linkage  Plan 
requires  the  Linkage  Plan  participants  to 
adopt  uniform  rules  providing  for  an 
•80/20  Test."  That  test  provides 
generally  that  a  market  shall  not  be 
permitted  to  send  Principal  Orders  in  an 
Eligible  Option  Class  through  the 
linkage  for  a  given  calendar  quarter  if 
the  market  maker  effected  less  than  80 
percent  of  its  volume  in  that  Eligible 
Option  Class  on  the  Exchange  in  the 
previous  calendar  quarter  (that  is,  the 
market  maker  effect  20  percent  or  more 
of  its  volume  by  sending  Principal 
Orders  through  the  Linkage).  Proposed 
CBOE  Rule  6.85  contains  the  •80/20 
Test." 

Other  Rules.  CBOE  also  proposes  to 
adopt  CBOE  Rules  6.80  and  6.81 
Proposed  CBOE  Rule  6.80  merely 
provides  definitions  for  terms  used 
throughout  proposed  Section  E.  The 
Exchange  represents  that  these 
definitions  are  consistent  with  the 
definitions  contained  in  the  Linkage 
Plan.  Proposed  CBOE  Rule  6.81 
describes  the  operation  of  the  linkage 
and  is  meant  to  assist  members  in 
understanding  their  obligations  under 
the  Linkage  Plan.  The  Exchange 
represents  that  it  is  entirely  consistent 
with  the  Linkage  Plan. 

It  should  be  noted  that  the  proposed 
rules  will  become  effective  as  the 
Exchange  implements  the  operation  of 
the  applicable  provisions  of  the  linkage. 
This  will  be  done  pursuant  to  the 
linkage  phase-in  process  described  in 
the  Linkage  Plan. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposes  rule  change  meets  the 
requirement  of  Section  6(b)(5)  under  the 
Exchange  Act  ~  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  and  processing  information 
with  respect  to,  and  facilitating 
transaction  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  for  a  free  and  open  market 


M5U.S.C.78f(bM5). 


and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organizations' s 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  does  not  impose 
anv  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in    Dale  (il  f  nfctntiifss  o!  thf 
l'r<i[)(is»'(l  Kiilc  (  h.mut'  .ind   liniini;  for 
(  (imn)issi:m   \(  linii 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  CBOE  consents,  the 
Commission  will: 

(A),  by  order  approve  such  proposed 
rule  change;  or 

(B).  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  bo  disapproved. 

IV    Sola  italiiiii  1)1  (  (Hiiint'iits 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Exchange 
Act.  Persons  making  wTitten 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW,,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2002-61  and  should  be 
submitted  by  January  17.  2003. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
J,  Lynn  Taylor, 
Assistant  Secretary. 
IFR  Dot;.  02-326.38  Filed  12-26-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-46467A] 

Self-Regulatory  Organizations: 
Approval  of  Chicago  Board  Options 
Exchange,  Inc.  Fingerprinting  Plan 

December  19.  2002. 

Correction 

In  Release  No.  34^6467  ("Prior 
Release^'),  issued  on  September  6.  2002. 
beginning  on  page  58088  in  the  Federal 
Register  issue  of  Friday,  St^ptember  1.3. 
J.OOJ.,  the  amended  fingerprinting  plan 
of  the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE")  was  noticed  incorrectly. 
The  corrected  text  of  the  amended 
CBOE  fingerprinting  plan  appears 
below.  Additions  are  in  italics  and 
deletions  are  in  brackets  as  compared  to 
the  plan  text  that  appeared  in  the  Prior 
Release. 

(Chicago  Board  Options  Exchange, 
Int  orporated  Fingerprint  Plan 

Chicago  Board  Options  Exchange. 
Incorporated  ("Exchange")  submits  this 
Fingerprint  Plan  C'Plan")  pursuant  to 
Rule  17f2(c)  under  the  Securities 
Exchange  Act  of  1934,  as  amended 
("Act").  This  Plan  supersedes  and 
replaces  the  Exchange's  Fingerprint 
Plan  approved  by  the  Securities  and 
Exchange  Commission  ("Commission") 
on  January  27,  1984. 

The  purpose  of  this  Plan  is  to  enable 
Exchange  members  and  Exchange 
member  applicants  to  comply  with 
Section  17(f)(2)  of  the  Act  and  Rule  17f2 
thereunder  by  providing  a  facility  for 
the  fingerprints  of  individual  partners, 
directors,  officers,  and  employees  of 
Exchange  members  and  Exchange 
member  applicants  to  be  processed  and 
submitted  to  the  Attorney  General  of  the 
United  States  or  its  designee  ("Attorney 
General"). 

The  Exchange  will  utilize  a  Live-Scan 
electronic  system  for  the  taking  of 
fingerprints.  Any  Live-Scan  system 
utilized  by  the  Exchange  will  have  been 
certified  by  the  Federal  Bureau  of 
Investigation  (••FBI')  for  compliance 
with  the  FBI's  Integrated  Automated 
Fingerprint  Identification  System  Image 
Quality  Specifications.  The  Exchange 


"  17  CFR  20O.3O-3(b)(12). 


will  train  the  Exchange  personnel 
responsible  for  operating  the  Live-Scan 
system.  The  Exchange  may  also 
manually  take  fingerprints  and  receive 
manually  taken  fingerprint  cards.  The 
purpose  of  allowing  this  flexibility  is  to 
permit  the  Exchange  to  retain  the  ability 
to  process  and  submit  fingerprints  to  the 
Attorney  General  in  the  event  the 
Exchange's  Live-Scan  system  is  not  able 
to  be  used  due  to,  for  example,  a  system 
problem.  Additionally,  this  flexibility 
will  permit  the  Exchange  to  continue  to 
receive  manually  taken  fingerprint  cards 
from  those  who  are  located  at  a  distance 
from  the  Exchange  or  who  for  other 
reasons  find  it  more  expedient  to 
provide  manually  taken  fingerprint 
cards  to  the  Exchange  rather  than  travel 
to  the  Exchange  to  have  fingerprints 
taken. 

Accordingly,  under  the  Plan,  the 
Exchange  may  receive  fingerprints 
through  any  of  the  following  methods: 

1.  The  Exchange  may  utilize  a  Live- 
Scan  system  to  take  the  fingerprints  and 
create  an  electronic  fingerprint  record 
for  the  fingerprints; 

2.  the  Exchange  may  manually  take 
the  fingerprints  on  a  paper  fingerprint 
card;  [or] 

3.  the  Exchange  may  receive  manually 
taken  paper  fingerprint  cards; 

4.  the  Exchange  may  receive  paper 
copies  of  electronic  fingerprint  records 
created  by  an  FBI  certified  Live-Scan 
system  that  is  utilized  by  a  third  party; 
or 

5.  the  Exchange  may  electronically 
receive  from  a  remote  location 
electronic  fingerprint  records  created  by 
an  FBI  certified  Live-Scan  system  that  is 
utilized  by  a  third  party. 

If  the  Exchange  electronically  receives 
an  electronic  fingerprint  record  created 
by  an  FBI  certified  Live-Scan  system 
that  is  utilized  by  a  third  party,  the 
Exchange  will  taice  reasonable  measures 
to  receive  the  transmission  in  an 
electronically  secure  manner. 

The  fingerprint  cards  and  electronic 
fingerprint  records  will  identify  the 
individual  providing  the  fingerprints 
and  the  Exchange  member  or  Exchange 
member  applicant  with  whom  the 
individual  is  associated.  The  fingerprint 
Ccirds  and  electronic  fingerprint  records 
will  be  in  a  form  acceptable  to  the 
Attorney  General  and  the  Exchange. 

In  the  event  that  an  individual  who 
previously  provided  fingerprints  to  the 
Exchange  in  accordance  with  this  Plan 
is  required  to  re-submit  fingerprints,  the 
Exchange  may  permit  the  individual  not 
to  be  re-fingerprinted  if  the  following 
conditions  are  satisfied: 

1.  The  Exchange  is  in  possession  of  an 
electronic  record  of  that  individual's 


fingerprints  laKen  oy  a  Live-ican 
system; 

2.  the  existing  electronic  fingerprint 
record  was  previously  submitted  to,  and 
deemed  acceptable  by.  the  Attorney 
General;  and 

3.  the  Exchange  is  able  to  resubmit  the 
existing  electronic  fingerprint  record  to 
the  Attorney  General. 

In  such  an  event,  the  Exchange  shall 
re-submit  the  existing  electronic 
fingerprint  record  to  the  Attorney 
General  and  process  the  fingerprint 
record  received  back  from  the  Attorney 
General  with  respect  to  the  fingerprints 
in  the  same  manner  as  is  the  case  with 
respect  to  initially  submitted 
fiiigerprints. 

Once  fingerprints  are  taken,  the 
Exchange  will  review  the  information 
on  the  fingerprint  card  or  in  the 
electronic  fingerprint  record  for  the 
fingerprints,  as  applicable,  for 
completeness,  but  not  for  accuracy,  and 
will  then  submit  the  completed 
fingerprint  card  or  electronic  fingerprint 
record,  as  applicable,  to  the  Attorney 
General  for  identification  and 
processing. 

The  Excnange  shall  submit  fingerprint 
cards  and  electronic  fingerprint  records 
to  the  Attorney  General  in  accordance 
with  any  requirements  of  the  Attorney 
General  relating  to  the  manner  of 
submission  of  this  information  The 
submission  may  occur  through  any  of 
the  following  methods: 

1.  The  Excliange  may  electronically 
transmit  to  the  Attorney  General  an 
electronic  fingerprint  record  created  by 
a  Live-Scan  system; 

2.  the  Exchange  may  print  out  an 
electronic  fingerprint  record  created  by 
a  Live-Scan  system  onto  a  paper 
fingerprint  card  (or  receive  a  paper  copy 
of  an  electronic  fingerprint  record 
created  bv  an  FBI  certified  Live-Scan 
svstem  thiat  is  utilized  by  a  third  party) 
and  submit  the  paper  fingerprint  card  to 
the  Attorney  General  through  manual 
transmission,  such  as  by  United  States 

mail;  or 

3.  the  Exchange  may  submit  manually 
taken  fingerprint  cards  to  the  Attorney 
General  through  manual  transmission, 
such  as  by  United  States  mail. 

The  purpose  of  allowing  this 
flexibility  is  to  permit  the  Exchange  to 
retain  the  ability  to  submit  fingerprints 
to  the  Attorney  General  in  the  event  the 
Exchange  is  unable  to  electronically 
transmit  electronic  fingerprint  records 
to  the  Attorney  General  due  to  a 
telecommunication  problem  or 
otherwise.  Additionally,  this  flexibility 
will  permit  the  Exchange  to  manually 
transmit  to  the  Attorney  General 
fingerprint  cards  manually  taken  by  the 
Exchange  and  received  from  Exchange 
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luciubtTS  and  Lxt.naiigt;  iiu!UiUi;r 
applicants. 

The  Exchange  will  ke«p  a  list  of  the 
fingerprint  cards  and  electronic 
fingerprint  rtjcords  submitted  to  the 
Attorney  General  in  order  to  check  on 
fingerprint  submissions  to  the  Attorney 
General  pursuant  to  this  Plan  for  which 
no  fingerprint  report  has  yet  been 
received  from  the  Attorney  General. 
When  a  fingerprint  report  is  received  by 
the  Exchange  from  the  Attorney  General 
with  respect  to  fingerprints  submitted 
by  the  Exchange  pursuant  to  this  Plan, 
the  Exchange  promptly  will  manually 
(such  as  by  United  States  mail)  or 
electronically  forward  a  copy  of  the 
fingerprint  report  to  the  appropriate 
Exchange  member  or  Exchange  member 
applicant.  If  the  Exchange  electronically 
forwards  a  copy  of  a  fingerprint  report 
to  an  Exchange  member  or  Exchange 
member  applicant,  the  Exchange  will 
take  reasonable  measures  to  transmit  the 
report  in  an  electronically  s€K:ure 
manner. 

The  Exchange  promptly  will  review 
all  fingerprint  reports  received  from  the 
Attorney  General  with  respect  to 
fingerprints  submitted  by  the  Exchange 
pursuant  to  this  Plan  in  order  to 
determine  whether  they  contain 
information  involving: 

1.  A  statutory  disqualification,  as  that 
term  is  defined  in  the  Act;  or 

2.  material  misstatements  or 
omissions  concerning  information 
previously  reported  to  the  Exchange. 

If  so,  the  Exchange  promptly  will  take 
appropriate  action  concerning  eligibility 
or  continued  eligibility  for  Exchange 
membership  or  for  employment  or 
association  with  an  Exchange  member. 

Copies  of  fingerprint  reports  received 
from  the  Attorney  General  with  respect 
to  fingerprints  submitted  by  the 
Exchange  pursuant  to  this  Plan  will  be 
maintained  by  the  Exchange  in 
accordance  with  the  Exchange's  Record 
Retention/Destruction/Conversion  Plan 
filed  with  the  C:ommission.  Any 
maintenance  of  fingerprint  records  by 
the  Exchange  shall  be  for  the  Exchange's 
own  administrative  purpost^s.  and  the 
Exchange  is  not  undertaking  to  maintain 
fingerprint  records  on  behalf  of 
Exchange  members  pursuant  to  Rule 
17f-2(d)(2). 

The  above  procedures  will  be 
modified  in  the  following  manner  with 
respect  to  individuals  in  registration 
capacities  recognized  by  the  Exchange 
who  are  associated  persons  f)f  Exchange 
members  that  are  not  members  of  the 
NASD.  The  Exchange  has  established  an 
arrangement  with  NASD  to  permit  these 
individuals  to  be  electronically 
registered  with  the  Hlxchange  through 
the  Web  Central  Registration  Depository 


[   \\v.u  K.tiU   j.  In  cuanectKMi  wiiii  tins 
registration  process,  these  registered 
persons  will  have  their  fingerprints 
processed  and  submitted  to  the  Attorney 
General  through  the  facilities  of  either 
NASD  or  the  Exchange.  The  extent  to 
which  these  registered  persons  may 
utilize  either  one  or  both  of  these 
facilities  will  be  determined  by  the 
Exchange  and  NASD.  Fingerprint 
reports  for  these  registered  persons  that 
are  generated  by  the  Attorney  General 
will  be  provided  to  Web  CRD  and  will 
he  provided  to  the  members  with  which 
these  registered  persons  are  associated 
through  Web  CRD.  Record-keeping  with 
respect  to  fingerprint  submissions  to 
and  fingerprint  reports  from  the 
Attorney  General  for  these  registered 
persons  will  be  maintained  by  NASD. 
NASD  will  notify  the  Exchange  if  a 
fingerprint  report  received  by  Web  CRD 
for  one  of  these  registered  persons 
contains  information  relating  to  an 
arrest  or  conviction.  In  such  an  instance, 
the  Exchange  will  review  the  fingerprint 
report  and  take  appropriate  action,  if 
necessary,  concerning  eligibility  or 
continued  eligibility  of  the  individual 
for  employment  or  association  with  an 
Exchange  member. 

The  Exchange  will  advise  Exchange 
members  and  Exchange  member 
applicants  of  the  availability  of  its 
fingerprint  services  and  any  fees 
charged  by  the  Exchange  in  connection 
with  those  services  and  the  processing 
of  fingerprints  pursuant  to  this  Plan. 
The  Exchange  shall  file  any  such  fees 
with  the  Commission  pursuant  to 
Section  19(b)(3)(A)  of  the  Act. 

The  Exchange  shall  not  be  liable  for 
losses  or  damages  of  any  kind  in 
connection  with  its  fingerprinting 
services,  as  a  result  of  its  failure  to 
follow,  or  properly  to  follow,  the 
procedures  described  above,  or  as  a 
result  of  lost  or  delayed  fingerprint 
cards,  electronic  fingerprint  records,  or 
fingerprint  reports,  or  as  a  result  of  any 
action  by  the  Exchange  or  the 
Exchange's  failure  to  take  action  in 
connection  with  this  Plan. 

For  the  Cuinmission.  by  the  Division  of 
Markul  Kegiilation,  pursuant  to  (JHlL-galed 
authority." 
|.  Lynn  Taylor. 
Assistant  StTivlary. 
(FR  Do<:.  02-32639  Filed  12-2B-02:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No   34  47032   File  No   SR   C80E 
2002  68 

Selt-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange. 
Incorporated  Relating  to  the  Extension 
of  an  Access  Fee  for  Non-Customer 
RAES  Orders 

Dtnember  18,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  November 
20.  2002.  the  Chicago  Board  Options 
Exchange  ( "CBOE  "  or  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  nile  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I   Srlf-Reeiil.Ttnrv  Orcani/nfinn'*; 

St.ih  nun!   nt  tlir    I  fl  in--  nl  Sullst.lIU  ('  (I  I 
Ihr  P?  (ipust'd  k  ulr  I   h,ini;f 

The  CBOE  proposes  to  make  a  change 
to  its  Fee  Schedule  to  extend  the 
applicability  of  an  access  fee  for  non- 
customer  RAES  orders.  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
new  text  is  italicized,  and  proposed 
deleted  text  is  bracketed. 


FEE  SCHEDULE 
NOVEMBER  1 ,  2002 

4.  RAES  (RETAIL  AUTOMATIC 
EXECUTION  SYSTEM)  (1)(4):  Per 
Contract 

Assessed  to  Non-Customer  Transactions 
lall  RAES  transactions  with  origin  codes 
other  than  "C  "/(In  MNX.  UDQ.  QQQ 
andXEOJ  *   *   *  $30 

***** 

(1)  Per  contract  side,  including  FLEX 
options.  Transaction  and  Trade  Match 
Fees  are  applicable  to  the  CBOEdirect 
"system. 

***** 

(4)  Transaction,  trade  match  and  RAES 
fees  are  charged  to  the  CBOE  executing 
firm  on  the  input  record. 


1 7  cm  20O.3O-3(aM  1 7)(iii). 


'15U..S.C.  78s(bMl) 
'  17  CFR  240.1 9t)-4. 


Federal  Register /Vol.  67.  No.  249/Friday,  December  27.  2002 /Notice.- 


■QHV 


II   S»'H-Rt't;ulat()rv  Orsjanization  s 
Statement  ot  the  Purpose  ui.  and 
Statut()r\  Basis  for   the  Proposed  Rule 
Change 

la  Its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

The  CBOE  is  proposing  to  extend  a 
$.30  per  contract  Access  Fee  to  all  non- 
customer  transactions  (defined  as  all 
transactions  with  origin  codes  other 
than  "C")  '  in  option  classes  that  are 
executed  by  means  of  the  CBOE's  Retail 
Automatic  Execution  System 
("RAES").^  Under  this  proposal,  all 
non-customer  RAES  transactions  would 
be  uniformly  assessed  this  fee.  The 
CBOE  also  notes  that  this  fee  would 
only  be  charged  to  Exchange  member 
firms,  through  the  customary  monthly 
billing  that  occurs  shortly  after  the  close 
of  each  trading  month.  The  fee  would 
not  be  charged  to  non-members  of  the 
Exchange. 

This  proposal  is  related  to  the  fact 
that  the  CBOE  has  begun  to  permit 
certain  broker-dealer  orders  to  be 
executed  on  RAES  for  equity  option 
classes.^  Having  thus  extended  the 
benefits  of  rapid,  automatic  execution  to 
such  non-customer  orders,  the  Exchange 
seeks  to  impose  this  fee  to  help  allocate 
to  such  orders  a  fair  share  of  the  related 


'Every  order  entering  the  CBOE  Order  Routing 
System  is  assigned  an  origin  code  to  reflect  the 
category  (though  not  the  speciFu:  identity)  of  the 
source  of  each  order:  "C"  for  public  cuslomers.  "B" 
for  Broker-Dealers,    F"  for  proprietary  accounts  of 
menil>er  firms  of  the  Options  Clearing  Corporation. 
•M"  for  CBOE  market-makers.  "N"  for  non-CBOE 
market-makers,  and  "Y"  for  specialists  in  an 
underlying  security.  The  CBOE  adopted  a  related 
order  identification  rule  for  market-maker  and 
specialist  orders.  See  .Securities  Exchange  Act 
Release  No.  46102  (|une  21 .  2002).  67  FR  43692 
dune  28,  2002)  (.SR-<:;BOE-2002-33). 

'The  CBOE  applies  the  $.30  per  contract  Access 
Fee  for  non-customer  RAE.S  orders  in  options  on  the 
Nasdaq  100®  Index  Tracking  St(x:k  COOQ"). 
Nasdaq-100«i  Index  Options  (NDX).  CBOE  Mini- 
NDX  Index  Options  CMNX^"'").  and  European 
style  S&P  100®  Index  options  ('XEO®")  classes. 
See  Securities  Exchange  Act  Release  No.  46455 
(September  3.  2002).  67  FR  57468  (September  10. 
2002)  (SR-CBOE-2002-42). 

'•  See  Sec^urities  Exchange  Act  Release  No.  46598 
(October  3,  2002).  67  FR  63478  (October  1 1 .  2002) 
(SR-CBOE-2002-56). 


costs  q{  running  the  RAES  and  related 
Exchange  systems.  The  CBOE  notes  in 
this  regard  that  most  index  customer 
orders  are  already  assessed  a  RAES  fee 
of  $.25  per  contract.**  In  addition,  as 
noted  earlier,  the  CBOE  has  already 
adopted  the  Access  Fee  for  non- 
customer  RAES  transactions  in  the 
QQQ.  NDX,  MNX,  and  XEO  option 
classes." 

Under  this  proposal,  the  Access  Fee 
would  continue  to  apply  to  non- 
customer  RAES  options  transactions  in 
QQQ,  NDX,  MNX,  and  XEO  and  would 
be  extended  to  non-customer  RAES 
transactions  in  equity  options,  as  well  as 
other  option  classes  when  non-customer 
orders  in  those  classes  become  eligible 
for  execution  via  RAES. 

The  CBOE  believes  that  this  fee  would 
help  better  equalize  RAES  fees  between 
customer  and  non-customer  RAES 
orders.  The  CBOE  also  notes  that  this 
proposal,  like  SR-<:BOE-2002^2,  is 
modeled  on  a  filing  by  the  Pacific 
Exchange,  Inc.,  which  adopted  a  $.45 
per  contract  surcharge  fee  for  all  broker- 
dealer  orders  executed  via  its  automatic 
execution  system." 

2.  Statutory  Basis 

The  CBOE  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act ''  in  general,  and  furthers  the 
objectives  of  Section  6(b)(4)  "'  in 
particular,  in  that  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  changes 
among  CBOE  members. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

HI.  Date  of  Efleiliveness  ul  the 
Proposed  Rule  Change  and  I  iminu  tor 
Commission  .Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 


19{b)(3)(A)(ii)  of  the  Act  "  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder  '-  because  it  ^tablishes  or 
changes  a  due.  fee.  or  other  charge 
imposed  by  the  Exchange.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessar\'  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  fiirtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2002-68  and  should  be 
submitted  by  January  17.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' ' 
I.  Lynn  Taylor. 
Assistant  Secretan'. 
IFR  Dor.  02-32732  Filed  12-26-02:  8:45  ami 

BILUNG  CODE  801(M)1-P 


''  QQQ  customer  orders  are  currently  exempt  from 
the  RAES  fee.  and  DIX  RAES  customer  orders  are 
only  assessed  the  fee  on  the  first  25  contracts. 

'  See  supra  note  4. 

«  See  Secuirities  Exchange  Act  Release  No.  45662 
(Marth  27.  2002).  67  FR  16786  (April  8.  2002)  (SR- 
PCX-2002-10). 

"15  use.  78f(b) 

'0  15  U.S.C.  78f(b)(4). 


"  15  l!.S.C.  78s(b)(3)(A)(ii). 
>2  17CFR240.19b-4{ni2). 
'M7CFR200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

;Heleas«  No     i4-4'0.IJ    Pile  No    SR    CBOE 
?t;)02   49] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange. 
Inc   Relating  to  RAES  Access  Rules  tor 
Broad-Based  Index  Options  and 
Options  on  Exchange-Traded  Funds 
on  Broad-Based  Indexes 

IHtcember  19,  2002 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
('•Act").'  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on  November 
1,  2002,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  yvith  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I  S»-ll-Kfmil.it(ir\  ( Iri^.ini/.dtion  s 
Sl.ilfmcnt  lit  thf   1  iTiiis  ot  Suhsl.im  <■  uf 
thf  l'rii[)()s«-(l  Kul«'  (.haiiijf 

CBOE  proposes  to  amend  CBOE  Rule 
24.17  to  broaden  its  applicability  to 
options  on  broad-based  indexes, 
including  SPX.  and  options  on 
exchange-traded  funds  ("ETFs")  on 
broad-based  indexes,  and  make  other 
related  changes  to  Exchange  rules.  The 
text  of  the  proposed  rule  change  is 
available  at  the  CBOE  and  at  the 
Commission. 

II  Self-Rr<;ulat(irv  Ortjani/ation's 
St.itt'UH'iit  lit  ttif  l'ui()iisi'  lit    .inil 
Slaliil(ir\    i{asis  tdi     ttic  I'l  (iposcd  K  u  Ir 
Chanj^L' 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  CBOE  has  prepared 
summaries,  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Currently,  the  eligibility  of  CBOE 
market-makers  to  participate  in  trades 


through  the  Retail  Autojiiatu  Lxecution 
System  ("RAES")  in  option  classes  on 
broad-based  indexes,  including  OEX 
and  SPX.  as  well  as  option  classes  on 
ETFs  ^  on  broad-based  indexes 
(collectively,  "index-related  options")  is 
governed  under  three  different 
Exchange  rules.  CBOE  Rule  8.16  governs 
RAES  eligibility  for  all  options  classes 
other  than  DJX,  OEX,  and  SPX  CBOE 
Rule  24.17  addresses  RAES  eligibility 
for  market-makers  in  OEX  and  DfX. 
Finally,  RAES  eligibility  in  the  SPX  is 
governed  by  CBOE  Rule  24.16,  which  is 
separate  yet  functionallv  identical  to 
CBOE  Rule  24.17  " 

This  proposed  rule  <  n.iii^;t'  would 
clarify  and  simplify  the  treatment  of 
index  rfl.ito.l  fipfinns  under  CBOE  rules 
by  bni.nt.Mniic  (  Hi  iK  Kiil.>  L>4  1  7  to 
apply  to  111  Ilk'  !   !!mKitv  ,11  iiiil-'x   related 
options.  The  1  m  h,ini;i'  !»■!  ii'\  i-'-  Iti.tt  thi'; 
change  would  r.'Mii.'F  I  H(  )l   Kui.' J4  !». 
duplicativ    in  ;   ihihm  >  ss,ir\    Ihurefore, 
the  Exchaiif  (in  i\>- 1-^'--.  i: .  iieii;te  the 
current  text  of  CB(  >i  Kul.-  24  16,  while 
reserving  the  rule  iiiiii!ti.r  fnr  possible 
future  use. 

In  addition,  CBOE  seeks  to  amend  the 
title  of  CBOE  Rule  8.16  and  certain  text 
in  subsection  (a)  of  that  rule  to  clarify 
that  RAES  eligibility  under  CBOE  Rule 
8.16  would  apply  only  to  option  classes 
other  than  broad-based  indexes  and 
options  on  ETFs  on  broad-based 
indexes. 

CBOE  believes  the  consolidation  of 
Exchange  RAES  eligibility  rules  for 
index-related  options  under     n'  rule, 
24.17.  would  provide  consi.steiit  RAES 
eligibility  treatment  for  market-makers 
in  the  various  index-related  options.  In 
addition,  the  Exchange  believes  that 
CBOE  Rule  24.17  is  better  suited  to 
govern  trading  in  index-related  options 
than  CBOE  Rule  8.16,  because  index- 
related  options  more  frequently  tend  to 
be  traded  in  larger  crowds,  where  more 
than  one  market-maker  from  a  particular 
trading  organization  can  often  be 


'ISD.S.C.  78s(b){I| 
■'17CFR240.19b-l. 


'Kor  purpoites  of  this  rule,  trust  issued  receipts 
nr  holdinf^  company  depositary  receipts  (as  defined 
in  Interpretation  04  to  CBOE  Rule  1  1).  as  well  as 
index  portfolio  mceipts  [as  defined  in  Interpretation 
02  to  C30E  Rule  1.1)  and  index  portfolio  shares 
(as  deRned  in  hiterpretalion  .03  to  CBOE  Rule  1.1). 
are  all  included  within  the  meaning;  of  the  term 
"exchange-traded  furid." 

-*  While  a  few  subsections  of  (30E  Rule  24.16  are 
phrased  somewhat  differently  than  their 
counterparts  in  (30E  Rule  24.17.  they  are 
interpreted  and  applied  by  the  CBOE  aslieing 
equivalent.  Compair  CBCJE  Rules  24.16(a)(ii).  (c)(i), 
and  (d)(i)  with  CBOE  Rules  24  17(b)(ii).  (c)(i|.  and 
(dHi)  (enabling  market-makers  to  "designate"  that 
their  RAES  trades  he  placed  into  an  individual, 
ioinl.  or  nominee  account  in  which  the  market- 
maker  participates):  also  compare  CBOE  Rule 
.'4  1K(a)(iii|  with  CBOE  Rule  24  17(h)(ii)-(iv| 
(establUbing  requirements  for  personally  logging 
oato  RAES  and  remaining  m  the  trading  crowd 
while  loggned  ml 


present.  I, H(  )i   fiiiiiv.-  •!!,!! 'he  ^'irrent 
language  of  (  Hi)f    K  ,:-   .  i  :'••'■•' ■■: 
anticipates  im  i  i  i    \  ides  for  this 
circumstance  tlum  does  CBOE  Rule 
8.16,  by  setting  forth  more  detailed 
criteria  for  when  and  h(iv\  m  irkei 
makers  can  participate  in  R.VL.'i  a.-?  joint 
account  members  and/or  as  nominees  of 
member  organizations.'' 

CBOE  proposes  to  add  t((  H(  )1   Rule 
24.17  one  set  of  provisicms  lin  eh 
present  in  the  current  1  (ii  )f.  Km.' h  16 
in  order  tn  in(:r»»<i--e  anil  niaki   iiu.tr 
consistent  tti>'  enjurcement  of  market- 
maker  ohiiu,iMiiiiv  111  Uldey  ri'I.ited 
options    These  pri  i\  i^ii  .nv  i  m  rent  In 
exist  as  (  H(  )[  Rule  m  i  h(a)(iii)  and  the 
n'j.iteil  Interiiret.itiiiiis  ind  Policies  .01- 
li.    I  ii(  )!-  [in  .[M.s.-s  u    idd  the 
proviM  .lis  tn  (  W  n   Rule  24.17(b)(vii) 
and  IniiTjireiatii  lis  .ind  Policies  .03— .04. 
!!i'r>iiiei>r    Itiese  [iriivisions  would 
authorize  the  appropriate  Market 
Performanrp  rmnnnttee  to  establish  and 
enforce  nia\iin!in!  (let;  enta^os  of 
transaction  and  i  onti.ii  t  \  i  ilunie  that 
market-makers  Lan  exet  ute  through 
RAES  transactions.  The  Committee 

iv-'iiM  '-st.tlilis}!  sii(  h  !  i  inif.iti' Ills  li, 
•  h  ...O'  'iia;   lii.ilket   iii.iKfl-  ^tandlllj.;  iii 

an  index-related  option  crowd  live  up  to 
their  obligations  to  improve,  update, 
and  honor  ci  > in  petit  u  e  ni.irkets  in  their 
appointed  optmn  c  ia.sses  in  person,  as 
set  forth  in  CBOE  Rule  8  7(b)(i}-(iii),'* 
and  do  not  simpiv  stand  there  for  the 
purpose  of  ai  1  eptiin:  iml  si  .ilpnit;  out  of 
favorable  RAi  s  tr.ides.  ,is  tiie\ 
sometimes  can  do  under  the  current 
CBOE  Rules  24. in  .uni  ;!4.17  The 
Exchange  believes  \\i,,\  itiis  change 
would  thereby  further  improve  the 
competition  and  liquiditv  in  cnOE 
index-related  options  maiki  !      The 
Exchange  notes  that  the  provisions  it  is 
proposing  to  add  tn  (iBOE  Rule  24.17 
are  substantially  the  same  provisions 
that  the  Commission  has  previously 
approved  for  CBOE  Rule  a.ie.'' 


■■  Compare  CBOE  Rule  24.17(c)-(d)  with  CBOE 
Rules  16(a)(ii). 

*CBOE  Rule  8  7(b)  provides  that  market-makers 
are  expected  to  perform  the  following  activities  in 
the  course  of  maintaining  a  fair  and  orderly  market 
in  their  appointed  option  classes: 

(i)  To  compete  with  other  market-makers  to 
improve  markets  in  all  series  of  options  classes  at 
the  station  where  a  market-maker  is  present. 

(ii)  To  make  markets  which,  absent  changed 
market  conditions,  will  be  honored  to  a  rea.sonable 
numtier  of  contracts  in  all  series  of  options  classes 
at  the  station  where  a  market-maker  is  present. 

(iii)  To  update  market  quotations  in  response  lo 
changed  market  conditions  in  all  series  of  options 
classes  at  the  station  where  a  market-maker  is 
present. 

'.Sec  Exchange  Act  Release  No  42870  (May  31, 
2000).  65  PR  37191  (June  13,  2000)  (SR-CBOE-97- 
37). 
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2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations  under  the 
Ac:t  applu.abie  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  section  6(b)  of  the  Act." 
Specifically,  the  Exchange  believes  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  Section  6(b)(5)  of 
the  Act "  that  the  rules  of  an  exchange 
be  designed  to  promote  just  and 
equitable  principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts  and. 
in  general,  to  protect  investors  and  the 
public  interest.  CBOE  believes  that  the 
proposed  rule  change  promotes  just  and 
equitable  principles  of  trade  and 
protects  investors  and  the  public 
interest  because  the  RAES  eligibility 
rules  would  be  applied  consistently  for 
similar  products  involving  broad-based 
indexes  and  options  on  ETFs  on  broad- 
based  indexes.  In  addition,  CBOE 
believes  the  amended  CBOE  Rule  24.17 
w'ould  facilitate  greater  enforcement  of 
market-maker  obligations  to  improve, 
update,  and  honor  competitive  markets 
in  index-related  option  classes. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  would  result  in 
any  burden  on  competition  that  is  not 
necessarv  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  I)at»'  ol  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  CBOE  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change:  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2D02-49  and  should  be 
submitted  by  January  17.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 
J.  Lynn  Taylor. 
Assistant  Secretary. 
[PR  Doc.  02-,'12737  Filed  12-26-02;  8:45- am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-47034:  File  No.  SR-CBOE- 
2002-70] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange.  Inc. 
Relating  to  Day  Trading  Margin 
Requirements 

UL'Lemlier  ly.  ZUU2. 

Pursuant  to  Section  19(b)(1)  of  the   • 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on  December 
9.  2002.  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  submitted  the  proposed 
rule  change  pursuant  to  section 
19(b)(3)(A)  of  the  Act,*  and  Rule  19b- 


"15  1I.S.C.  78(n(b). 
"ISll.S.C.  78(n(b)(5). 


"'17CFR2O0..3O-3(a)(12). 
>15ll.S.C.  78s(b)(l). 

2  17CFR240.19b-4 

3  15  U.S.C.  78s(b)(3)(A). 


4(f)(6)  thereunder,^  which  renders  the 
proposed  rule  change  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  propx)sed  rule 
change  from  interested  persons. 

I.  Self-Refiulator>  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Chapter  12  of  its  rules  ("Margins")  to 
implement  specific  requirements  for  day 
trading  in  customer  accounts  of  member 
organizations.  The  text  of  the  proposed 
rule  change  follows.  New  rule  language 
is  italicized. 

CHAPTER  12:  Margins 

Rules  12.1  and  12.2:  No  change. 

Rule  12.3 

(a)  through  (i)(3):  No  change. 

(i)(4)  equity  of  at  least  $2,000  except 
that  cash  need  not  be  deposited  in 
excess  of  the  cost  of  any  security 
purchased  (this  equity  and  cost  of 
purchase  provision  shall  not  apply  to 
"when  distributed"  securities  in  a  cash 
account).  The  minimum  equity 
requirement  for  a  "pattern  day  trader" 
is  $25,000  pursuant  to  Rule  12.3(j)(4). 

Withdrawals  of  cash  or  securities  may 
be  made  from  any  account  which  has  a 
debit  balance,  "short"  position  or 
commitments,  provided  the  account  is 
in  compliance  with  Regulation  T  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System  and  after  such 
withdrawal  the  equity  in  the  account  is 
at  least  the  greater  of  $2,000  {$25,000  in 
the  case  of  "pattern  day  traders")  or  an 
amount  sufficient  to  meet  the 
maintenance  margin  requirements  of 
this  Rule. 

Day  Trading 

(j)(ll  The  term  "day  trading"  means 
the  purchasing  and  selling,  or  the 
selling  and  purchasing,  of  the  same 
securit\'  on  the  same  day  in  a  margin 
account  except  for: 

(A)  a  long  security  position  held 
overnight  and  sold  the  next  day  prior  to 
any  new  purchases  of  the  same  security, 
or 

(B)  a  short  security  position  held 
overnight  and  purchased  the  next  day 
prior  to  any  new  sales  of  the  same 
security. 

(2)  The  term  "pattern  day  trader" 
means  any  customer  who  executes  four 
(4)  or  more  day  trades  within  five  (51 
business  days.  However,  if  the  number 
ofdav  trades  is  6%  or  less  of  total  trades 
for  the  five  15)  business  day  period,  the 
customer  ivill  no  longer  be  considered  a 
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pattrni  aa\  tiunri  liiki  itir  s/'f(  kii 
rfHfuinniwnts  under  para ffrupb  12  3lill4l 
of  this  Rule  will  not  apply 

(31  Thu  term  "day  trading  buying 
power"  means  the  equity  in  a 
customer's  account  at  the  close  of 
business  of  the  previous  day,  less  any 
maintenance  margin  requirement  as 
prescribed  in  paragraph  (b)  of  this  Rule, 
multiplied  by  four  (4).  for  equity 
securities. 

Whenever  day  trading  occurs  in  a 
customer's  margin  account,  the  special 
maintenance  margin  required  for  the 
day  trades  in  equity  securities  shall  be 
25%  of  the  cost  of  all  the  day  tmdes 
made  during  the  day.  For  non-equity 
securities,  the  special  maintenance 
margin  shall  be  as  required  pursuant  to 
the  other  provisions  of  this  Rule 
Alternatively,  when  two  or  more  day 
trades  occur  on  the  same  day  in  the 
same  customer's  account,  the  margin 
required  may  be  computed  utilizing  the 
highest  (dollar  amount)  open  position 
during  that  day.  To  utilize  the  highest 
open  position  computation  method,  a 
record  showing  the  "time  and  tick"  of 
each  trade  must  be  maintained  to 
document  the  sequence  in  which  each 
day  trade  was  completed. 

(41  Special  Requirements  for  Pattern 
Day  Traders. 

[Aj  Minimum  Equity  Requirement  for 
Pattern  Day  Traders.  The  minimum 

juity  required  for  the  accounts  of 
lustomers  deemed  to  l)e  pattern  day 
traders  shall  be  $25,000.  This  minimum 
equity  must  be  maintained  in  the 
customer's  account  at  all  times  (see 
Interpretations  and  Policies  .16  and  .  1 7 
of  this  Rule} 

(Bj  Pattern  day  traders  cannot  trade 
in  excess  of  their  day  trading  buying 
power  as  defined  in  paragraph  (jjU) 
above.  In  the  event  a  pattern  day  trader 
exceeds  its  day  trading  buying  power, 
which  creates  a  special  maintenance 
margin  deficiency,  the  following  actions 
will  he  taken  by  the  member 
organization: 

(l  I  The  account  will  be  margined 
based  on  the  cost  of  all  the  day  trades 
made  during  the  day.  and 

(2)  The  customer's  day  trading  buying 
power  will  be  limited  to  the  equity  in  the 
customer's  account  at  the  close  of 
business  of  the  previous  day.  less  the 
maintenance  margin  required  in 
paragraph  (bj  of  this  Rule,  multiplied  by 
two.  for  equity  securities. 

(C)  Pattern  day  traders  who  fail  to 
meet  their  special  maintenance  margin 
calls  as  required  within  five  (5)  business 
days  from  the  date  the  margin 
deficiency  occurs  will  be  permitted  to 
execute  transactions  only  on  a  cash 
available  basis  for  90  days  or  until  the 
special  maintenance  margin  call  is  met. 


{uj  raitrni  (lay  iniiirrs  are  restricted 
from  utilizing  the  guaranteed  account 
provision  under  Rule  12.8  for  meeting 
the  requirements  of  this  Rule  12.31)1. 

(El  Funds,  deposited  into  a  pattern 
day  trader's  account  to  meet  the 
minimum  equity  or  maintenance  margin 
requirements  of  this  Rule  12.3(jl.  cannot 
be  withdrawn  for  a  minimum  of  two  (2) 
business  days  following  the  close  of 
business  on  the  day  of  deposit 

(5)  When  the  equity  in  a  customer's 
account,  after  giving  consideration  to 
the  other  provisions  of  this  Rule,  is  not 
sufficient  to  meet  the  requirements  of 
Rule  12.3(iJ.  additional  cash  or 
securities  must  be  received  into  the 
account  to  meet  any  deficiency  within 
five  (51  business  days  of  the  trade  date. 

In  addition,  on  the  sixth  business  day 
only,  member  organizations  are  required 
to  deduct  from  net  capital  the  amount 
of  unmet  maintenance  margin  calls 
pursuant  to  SEC  Rule  15c3-l. 

Interpretations  and  Policies: 

.16     In  the  event  that  the  member 
organization  at  which  a  customer  seeks 
to  open  an  account,  or  resume  day 
trading  in  an  existing  account,  knows  or 
has  a  reasonable  basis  to  believe  that 
the  customer  will  engage  in  pattern  day 
trading,  then  the  minimum  equity 
required  under  Rule  12.3(il(4l(AI  must 
be  deposited  in  the  account  prior  to 
commencement  of  day  trading. 

.  1 7     When  a  customer  engages  in 
pattern  day  trading,  the  minimum 
equity  required  under  Rule  12.3(i)(4l(AI 
must  be  deposited  in  the  account  before 
such  customer  may  continue  day 
trading. 

18     For  purposes  of  Rule  12.3(i)(3). 
"time  and  tick"  (i.e..  calculating  margin 
utilizing  each  trade  in  the  sequence  that 
it  is  executed,  using  the  highest  open 
position  during  the  day  I  may  not  be 
used  for  a  pattern  day  trader  who 
exceeds  their  day  trading  buying  power 

.19    For  purposes  of  Rule's  12.3(il(3) 
and  12.3(i)(4l(B!(2j  above,  the  day 
trading  buying  power  for  non-equity 
securities  shall,  at  a  minimum,  be 
computed  using  the  applicable 
maintenance  margin  requirements 
pursuant  to  Rule  12.3. 

II    S»'l(-Kci;iil.it()rv  ()n.iani/iiti()n's 
Sl.tlemcrit  ot  the  I'urpos*'  ot.  diui 
St,Uiitiir\  Basis  tor   the  Prdposrd  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 


forth  in  Sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  CBOE  proposes  to  implement 
specific  margin  requirements  for  day 
trading  in  Chapter  12  of  its  rules 
("Margins').  These  requirements  would 
be  incorporated  into  Rule  12.3  under 
new  paragraph  (j).  The  CBOE  is 
essentially  adopting  the  requiroment.s 
contained  in  a  New  York  sri.<  k 
Exchange  ("NYSE")  rulf  liimj;  dppru\  eu 
by  the  Commission.  The  Commission 
simultaneously  approved  fundamentally 
comparable  rules  filed  by  the  National 
Association  of  Securities  Dealers.^ 

Day  trading  is  the  purr  having  and 
selling  (or  the  selling  aiii  I  (in  hiMiigjof 
the  same  security  on  th'  .;  it.  na 
margin  account.  Dav  trail'  r  ui.  injt  to 
profit  from  intra-day  price  movements 
of  securities.  Excessive  day  trading  can 
pose  signiHcant  credit  risk  to  a  broker- 
dealer. 

The  day  trading  of  securities  by 
customers  of  broker-dealers  has 
increased  greatly  in  recent  years.  The 
rise  in  the  popularity  of  day  trading  is 
due  in  large  part  to  the  proliferation  of 
on-line  trading  and  broker-dealers  that 
specialize  in  providing  instruction  on. 
and  accommodating,  day  trading.  Day 
trading  has  also  become  a  more 
attractive  endeavor  because  of  the  ever 
increasing  speed  at  which  orders  can  be 
routed  and  executed.  Given  the  general 
increase  in  day  trade  activity  and  the 
new  day  trading  requirements  of  the 
NYSE  and  NASD,  the  CBOE  believes  it 
prudent  to  implement  day  trading 
requirements  at  this  time. 

When  an  investor  purchases  a 
security  on  margin,  the  investor  pays  for 
part  of  the  purchase  cost  (/.e..  the 
margin  requirement)  and  the  broker- 
dealer  loans  the  investor  the  amount 
needed  to  pay  for  the  balance.  The  use 
of  margin  increases  both  the  potential 
return  and  financial  risk  to  the  investor. 
This  is  because  margin  enables  an 
investor  to  purchase  more  of  the 
security  with  a  given  amount  of  funds 
than  the  investor  could  purchase  on  a 
strictly  cash  basis. 

Pursuant  to  Section  7(a)  of  the  Act,^ 
the  Board  of  Governors  of  the  Federal 


•■  Sfe  NYSE  Rule  431  and  NASD  Rule  2520: 
.S««curities  Exchange  Act  Release  No  34—44009 
(Febniary  27.  20011:  6fi  FR  13608  (March  6.  20011 
(order  approving  File  Nos  SR-NYSE-9»-47  and 
SR-NASD-OO-031 
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K.'scne  System  {the    Federal  Reserve") 
Ks  vested  with  the  authority  to  regulate 
the  extension  of  credit  by  broker-dealers 
on  customers'  securities  transactions.  In 
order  to  prevent  the  excessive  use  of 
credit  for  the  purchase  or  carrying  of 
securities  as  intended  by  Section  7(a), 
the  Federal  Reserve  instituted 
Regulation  T.^  Regulation  T  contains 
initial  margin  requirements  only,  and 
allows  all  trades  executed  during  a  day 
to  be  netted  in  order  to  determine  if  a 
margin  deficiency  exists  at  the  end  of 
the  day.  For  a  day  trade,  the  margin 
currently  required  under  Regulation  T  is 
any  loss.  Day  traders,  therefore,  are  not 
required  under  Regulation  T  to  meet  the 
initial  margin  requirement  on  a  security 
position  held  for  part  of  the  day. 
However,  the  day  trader,  and  the  firm, 
has  been  exposed  tointra-day  risk.  In 
actuality,  day  traders  receive  an 
extension  of  credit  from  their  broker- 
dealers  on  an  intra-day  basis  when  they 
effect  day  trades,  even  though  a  day 
trade  results  in  no  open  position  at  the 
end  of  the  day. 

The  Exchange's  current  rules  establish 
minimum  levels  of  margin  that  must  be 
maintained  in  customer  accounts  [i.e.. 
maintenance  margin).  These 
requirements  only  apply  to  the  positions 
in  an  account  at  the  end  of  the  day  and. 
like  Regulation  T,  do  not  cover  securit\ 
positions  held  for  only  a  fraction  of  a 
day.  For  options,  the  Exchange  s  margin 
rules  also  prescribe  initial  margin 
requirements  as  permitted  by  Regulation 
T.  provided  such  rules  have  been 
approved  by  the  Commission.  Again. 
like  Regulation  T,  these  initial  margin 
requirements  do  not  cover  positions  that 
are  opened  and  closed  in  an  account 
before  the  end  of  the  day 

The  aim  of  this  proposal  is  to  deter 
excessive  day  trading  by  requiring  day 
traders  to  deposit  and  maintain 
minimum  levels  of  equity  and  margin  to 
support  their  day  trading  activity.  This 
is  consistent  with  Regulation  T  in  that 
Regulation  T  permits  a  registered 
securities  exchange  to  impose 
additional  requirements. ^  For 
uniformity,  the  Exchange  is  adopting 
essentially  the^ame  day  trading 
requirements  set  forth  in  NYSE  Rule  431 
and  NASD  Rule  2520. 

The  elements  of  the  day  trading 
requirements  proposed  by  the  Exchange 
are  summarized  below. 

Definitions 

The  proposed  rule  defines  "day 
trading"  as  the  purchasing  and  selling, 
or  the  selling  and  purchasing,  of  the 
same  security  on  the  same  day  in  a 


M2CFR220e»se<j. 
•Sep  12  CFR  220.1(b)(2). 


margin  account  An  exception  is 
provided  for  liquidations  of  positions 
held  overnight  that  are  followed  by  a 
transaction  thai  restores  the  same 
position 

The  designation    pattern  ddN  trader" 
refers  to  a  customer  that  exec  utes  at 
least  four  (4)  day  trades  within  five  (5) 
business  days,  provided  the  number  of 
dav  trades  represents  more  than  6%  of 
total  trades  in  the  customers  account 
for  the  five  day  period.  Thus,  if  the 
number  of  day  trades  is  6%  or  less  of 
the  total  number  of  transactions,  the 
customer  need  not  be  classified  as  a 
pattern  day  trader.  The  Exchange 
believes  that  this  aspect  of  the  proposal 
provides  fairness  because  four  day 
trades  would  be  insignificant  in 
proportion  to  a  large  number  of 
transactions. 

The  term  "day  trading  buying  power" 
is  established  in  order  to  allow  day 
trading  to  be  conducted  up  to  a  set 
maximum,  beyond  which  a  day  trading 
margin  call  is  incurred.  It  is  defined  as 
the  equity  in  a  customer's  account  at  the 
close  of  business  of  the  previous  day 
less  the  total  maintenance  margin 
required  multiplied  by  4  for  equity 
securities. 

Requirement  for  Non-Pattern  Day 
Traders 

Customers  will  be  required  to  have 
enough  equity  to  meet  the  maintenance 
margin  on  all  cia\  trades.  For  equity 
securities,  the  maintenance  margin 
would  be  25%  of  the  cost  of  all  day 
trades.  If  the  customer's  account  has 
insufficient  equity  to  meet  the 
maintenance  margin,  the  customer  will 
have  five  (5)  business  days  to  deposit 
the  amount  needed.  If  a  deposit  is  not 
made,  the  member  organization  must 
take  a  one  time  capital  charge  on  the 
sixth  business  day  for  any  unmet 
deficiency. 

Additional  Requirements  for  Pattern 
Day  Traders 

A  pattern  day  trader  must  have 
account  equity  of  at  least  $25,000  at  all 
times.  If  a  member  organization  knows. 
or  there  is  a  reasonable  basis  for 
believing,  that  a  new  account  will 
pattern  day  trade,  or  that  an  existing 
account  will  resume  pattern  day  trading, 
the  member  organization  must  require 
that  the  S25.000  minimum  equity  be  in 
the  account  prior  to  accepting  any 
opening  orders.  A  pattern  day  trader 
may  not  be  allowed  to  continue  day 
trading  if  account  equity  falls  below 
S25.000  Additionally,  a  pattern  day 
trader's  account  may  not  be  guaranteed 
by  another  account  for  the  day  trading 
margin  requirement.  In  prohibiting 
guarantees,  each  pattern  dav  trader  must 


demonstrate  actual  financial  aDiiity  to 
engage  in  day  trading,  independently. 
The  day  trading  margin  requirement 
for  pattern  day  traders  is  the  same  as  for 
non-pattern  day  traders  (25%  of  the 
cost,  or  proceeds,  for  equity'  securities). 
Pattern  day  traders,  however,  incur  a 
penalty  if  they  exceed  their  day  trading 
buying  power.  If  they  exceed  their  day 
trading  buying  power,  two  restrictions 
must  be  imposed  until  the  deficiency  is 
deposited  or  for  five  business  days, 
whichever  comes  first.  The  restrictions 
are  as  follows: 

1 .  All  subsequent  day  trades  must  be 
margined  based  on  the  cost  of  all  the 
day  trades  made  during  the  day;  and 

2.  The  day  trade  margin  requirement 
for  equity  securities  must  be  increased 
from  25%  to  50%.  (For  day  trades 
involving  purchases  of  options  eligible 
for  loem  value,  the  day  trade 
maintenance  margin  requirement  must 
be  increased  fttim  75%  to  100%.) 

As  with  non-pattern  day  traders, 
pattern  day  traders  must  deposit  any 
maintenance  margin  deficiency  as  a 
result  of  day  trading  within  five  (5) 
business  days.  However,  in  the  event 
the  deficiency  is  not  met  within  the 
requisite  five  business  days,  a  pattern 
day  trader  may  not  be  permitted  to 
execute  new  transactions  unless  the 
margin  required  is  on  deposit.  This 
restriction  must  remain  in  effect  for  90 
days  or  until  a  deposit  sufficient  to 
cover  the  deficiency  is  received.  Again, 
as  with  non-pattern  day  traders,  the 
member  organization  must  take  a  one 
time  capital  charge  on  the  sixth  business 
day  for  any  unmet  deficiency. 

When  a  pattern  day  trader  deposits 
funds  to  meet  a  day  trade  equity  or 
maintenance  margin  requirement,  those 
funds  may  not  be  withdrawn  for  a 
minimum  of  two  (2)  business  days 
following  the  close  of  business  on  the 
day  of  deposit.  This  requirement  is 
intended  to  curtail  day  trading  that  is 
not  supported  by  the  day  trader's  own 
funds.  Day  traders  are  able  in  many 
instances  to  borrow  on  an  overnight 
basis  from  various  sources  in  order  to 
meet  a  day  trading  requirement.  By 
disallowing  next -day  withdrawals  of 
funds  deposited  to  meet  a  day  trading 
requirement,  it  is  expected  that  lenders 
will  be  less  inclined  to  loan  funds  to  a 
day  trader  if  the  funds  can't  be  repaid 
the  following  day. 

When  two  or  more  day  trades  occur 
on  the  same  day.  the  margin  required 
may  be  computed  utilizing  the  highest 
individual  open  position  in  dollar  terms 
on  that  day,  provided  a  record  of  the 
"time  and  tick"  of  each  transaction  is 
maintained  showing  the  sequence  in 
which  each  day  trade  was  completed. 
This  provision  is  applicable  to  "both 


HZO. 
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non-pattern  and  pattern  day  traders.  As 
noted  above  for  pattern  day  traders,  this 
privilege  must  be  withdrawn  if  the  day 
trading  buying  power  is  exceeded. 

2.  Statutory  Basis 

The  proposed  day  trading  rules  are 
intended  to  control  the  amount  of  day 
trading  customers  can  undertake  and 
thereby  prevent  excessive  use  of  credit 
on  an  intra-day  basis.  As  such,  the 
proposed  rule  change  is  consistent  with 
and  furthers  the  objectives  of  Section 
6(b)(5)  of  the  Act."  in  that  it  is  designed 
to  perfect  the  mechanisms  of  a  free  and 
open  market  and  to  protect  investors 
and  the  public  interest  Furthermore, 
the  proposed  day  trading  rules  are 
consistent  with  Section  7(a)  of  Act '" 
and  the  rules  and  regulations  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  in  that  control  of 
excessive  credit  for  purchasing  or 
carrying  securities  is  the  fundamental 
purpose. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 

ri !  Ii>  I  '|i;hiv>»' 

III     D.ilc  ill  HIci  liM'lirss  111  ttii- 

I'r iiposfd  Kuli'  (  h,iiii;i'  ,iii(i    I  iiinnij  for 

(  (uiimissiiiii    \i  lion 

•  iit  w.i<^iMit{^  iule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act ' '  and  Rule 
19b-4(f)(6)  ■'■  thereunder  because  the 
proposed  rule  change  does  not  (i) 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition;  and  (iii)  become  operative 
for  30  days  from  the  date  on  which  the 
proposed  rule  change  was  filed,  or  such 
shorter  time  as  the  t^ommission  may 
designate.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


or  otherwise  in  turthoranco  ot  the 
purposps  of  tho  .Xrt 

rV.  Sola  italiiu)  ot  (  omiin'iits 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW.  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  4  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  thai 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-<::BOE-2002-70  and  should  be 
submitted  by  January  17.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
|.  Lynn  Taylor. 
Assistant  Secretary. 
|FR  Doc.  02-32798  Filed  12-2&-02:  8:45  am) 
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SeH-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Change  by 
\he  International  Securities  Exchange 
LLC  to  Increase  the  Number  of 
Authorized  Shares  of  Class  B  Common 
Stock   Series  B   2  From  100  to  130 

December  19.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on  November 
21.  2002,  the  International  Securities 
Exchange,  Inc  (  "ISE "  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I.  II,  and  III  below,  which  Items 


"  1.?  U  S.C.  78(n(bM5). 
">15  U.S.C.  78B(a) 
'MS  U.S.C.  78s(b)(3)(A|(iii). 
"17  cm  240  i9(>-4(n(e|. 


h.i\  ■:■•■'::  ;!'•[!  I'll  by  the  Lxchange. 
Th'  I  i  iinriis^ii  !i  IS  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  SK'H-Kei>ulator>  Or^ani/.aticm's 
Statement  of  the  Tenns  of  Subslanre  of 
the  Prop<>s«'d  Rule  (Change 

The  ISE  proposes  to  increase  the 
number  of  authorized  shares  of  Class  B 
Common  Stock.  Series  B-2  from  1 00  to 
130.  This  increase  would  result  in  the 
creation  of  30  additional  Competitive 
Market  Maker  ("CMM ")  Memberships. 
The  text  of  the  proposed  rule  change  is 
available  at  the  ISE  and  at  the 
Commission. 

II.  Self-R('uulat()r\  Orijanization's 

SlalriiH'iit  ot  the  I'urposf  of    and 
St,itulor\  Kasis  tor.  the  I'roposj'd  Kulr 
(  halite 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  ISE  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  increase  the  number  of 
authorized  shares  of  Class  B  Common 
Stock.  Series  B-2  from  100  to  130.  This 
increase  would  result  in  the  creation  of 
30  additional  CMM  Memberships. ' 
CMMs  are  market  makers  that  compete 
with  a  Primary  Market  Maker  ("PMM") 
and  other  CMMs  to  provide  liquidity  on 
the  Exchange.  The  Exchange  has 
allocated  its  listed  options  into  10 
groups  or  "Bins."  and  currently  assigns 
one  PMM  and  10  CMMs  to  each  Bin. 
Under  this  proposal,  the  Exchange 
would  add  three  additional  CMMs  to 
each  Bin. 

The  Board  of  Directors  (the  "Board") 
has  established  an  Ad  Hoc  Committee 
on  the  Sale  of  CMM  Trading  Rights  (the 
"Committee")  to  sell  the  additional 
Memberships,  identifying  both  the 
purchasers  of  these  Memberships  and 
the  price  at  which  these  Memberships 
would  be  sold.  The  Board's  intent  is  that 
the  new  Memberships  be  sold  to  broker- 


•M7CFR2(X)30-3(«)(I2). 
>15  1IS.C  78»(bMl). 
»17(TR  240  19t>-4. 


M.SE  Rule  100(19)  defines  "Membersliip"  as  the 
"trading  privile{(es  as.sociated  with  a  share  of  Class 
B  Common  Stock." 
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di'alffs  that  both  wduld  provide  market 
making  expertise  and  liquidity  to  the 
Exchange  and  that  have  signifu.ant 
customer  order  flow  to  send  to  the 
Exchange.  There  are  no  restrictions  or 
limitations  on  the  price  at  which  the 
Memberships  can  be  sold  The  E.xchange 
would  distribute  all  proceeds  received 
from  these  sales  to  holders  of  Class  A 
Common  Stock  bv  wav  of  a  dividend 
The  ISE  believes  that  the  sale  of  .30 
additional  (^MM  Memberships  would 
increa.sp  the  depth  and  liquidity  of  the 
Exchange's  market   It  also  would 
provide  more  broker-dealers  with  an 
opportunity  to  participate  on  the 
Exchange  The  Exchange  has  carefulh 
evaluated  its  system  capacity  and 
believes  that  it  has  more  than  sufficient 
capacity  to  be  able  to  handle  the 
increased  number  of  CMM  Members 
without  any  adverse  effects.  Finally,  the 
Exchange  would  require  that  a 
purchaser  of  one  of  these  new 
Memberships  that  is  not  already  a  CMM 
to  meet  all  Exchange  requirements 
currently  applicable  to  CMM  Members. ■» 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act^  in  general,  and 
furthers  the  objectives  of  Section  6lb)(5) 
of  the  Acf*  in  particular,  because  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  prat  t ices,  to 
promote  just  and  equitable  principles  of 
change,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest, 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the 
Exchange  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 


*The  ISE  tielieves  that  this  proposed  rule  change 
is  similar  to  a  filing  by  the  American  Stock 
Exchange  LLC  to  increase  the  number  of  its 
memt>erships.  See  Securities  Exchange  Act  Release 
No.  45130  (December  5.  2001).  66  FR  64324 
(December  12.  2001). 

»15  U.S.C.  78f(b). 

0  15U.S.C.  78f(b)(5). 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  ii 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents. 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW.,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  anv  person,  other  than 
those  that  ma\  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-lSE-2002-28  and  should  be 
submitted  by  January  17.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
J.  Lynn  Taylor, 
Assistant  Secretar\'. 
IFR  Doc.  02-32640  Filed  12-26-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47060.  File  No  SR-NASQ- 
2002-112] 

Sell-Regulatory  Organizations:  Notice 
of  Filing  ot  Proposed  Rule  Change  and 
Amendment  No  1  by  National 
Association  ot  Securities  Dealers.  Inc 
to  Amend  NASD  Rule  3070  to  Require 
Members  to  File  Copies  of  Criminal 
and  Civil  Complaints  and  Arbitration 
Claims  With  NASD 

December  20.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder.* 
notice  is  hereby  given  that  on  August 
15.  2002,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Conmiission  ("Commission  "  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  NASD.  On 
December  9,  2002,  NASD  filed 
Amendment  No.  1  to  the  proposed  rule 
change.  *  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I   Self-Reeulatopk  (^reanization's 
Statement  oi  the  I  erms  cit  Substance  of 
the  Propo.sed  Rule  (  hanee 

NASD  is  proposing  to  amend  Rule 
3070  of  its  rules  to  require  members 
promptly  to  file  copies  with  NASD  of 
certain  criminal  and  civil  complaints 
and  arbitration  claims  against  a  member 
or  a  person  associated  with  a  member. 
Below  is  the  text  of  the  proposed  rule 
change  as  amended.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets. 
3070.  Reporting  Requirement 

(a)  through  (c)  No  change. 

(d)  Nothing  contained  in  (paragraphs 
(a),  (b)  and  (c)  of]  this  Rule  shall 
eliminate,  reduce,  or  otherwise  abrogate 
the  responsibilities  of  a  member  or 
person  associated  with  a  member  to 
promptly  file  with  full  disclosure, 
required  amendments  to  Form  BD, 
Forms  U-4  and  U-5,  or  other  required 
filings,  and  to  respond  to  [the 
Association)  NASD  with  respect  to  any 
customer  complaint,  examination,  or 
inquiry. 


'17CFR2(X).30-3(a)(12). 


■15  U.S.C.  78s(b)(l). 

2  17CFRZ40.19b-4. 

3  See  letter  from  Patrice  Gliniecki.  Vice  President 
and  Deputy  General  Counsel.  NASD,  to  Kalherine 
A.  England.  Assistant  Direrlor.  Division  of  Market 
Regulation,  SEC.  dated  December  6,  2002.  and 
enclosures  ("Amendment  No.  1").  Amendment  No. 
1  replaced  the  original  rule  filing  in  its  entirety 


'«IJ1»4 
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li!j  Any  nu;intjtjr  sutijecl  to 
substantially  similar  reporting 
requirements  of  another  self-regulatory 
organization  of  which  it  is  a  member  is 
exempt  from  |the  provisions) 
paraffrophs  (al.  (bl  and  (c)  of  this  Rule. 

(f)  Each  member  shall  promptly  file 
with  NASD  copies  of: 

(1 )  any  indictment,  information  or 
other  criminal  complaint  or  plea 
agreement  for  conduct  reportable  under 
paragraph  (al(5j  of  this  Rule; 

121  any  complaint  in  which  a  member 
is  named  as  a  defendant  or  respondent 
in  any  securities  or  commodities-related 
private  civil  litigation: 

(3)  anv  securities  or  commodities- 
related  arbitration  claim  filed  against  a 
member  in  any  forum  other  than  the 
NASD  Dispute  Resolution  forum; 

(41  any  indictment,  information  or 
other  criminal  complaint,  any  plea 
agreement,  or  any  private  civil 
complaint  or  arbitration  claim  against  a 
person  associated  with  a  member  that  is 
reportable  under  question  14  on  Form 
U—4.  irrespective  of  any  dollar 
thresholds  Form  V-4  imposes  for 
notification,  unless,  in  the  case  of  an 
arbitration  claim,  the  claim  has  been 
filed  in  the  NASD  Dispute  Resolution 
forum. 

Ig)  Members  shall  not  be  required  to 
comply  separately  with  paragraph  If)  in 
the  event  that  any  of  the  documents 
required  by  paragraph  (fj  have  been  the 
subject  of  a  request  by  NASD's 
Registration  and  Disclosure  staff, 
provided  that  the  member  produces 
those  requested  documents  to  the 
Registration  and  Disclosure  staff  not 
Inter  than  30  days  after  receipt  of  such 
request.  This  paragraph  does  not 
supersede  any  NASD  rule  or  policy  that 
requires  production  of  documents 
specified  in  paragraph  If)  sooner  than 
30  days  after  receipt  of  a  request  by  the 
Registration  and  Disclosure  staff. 


II    Sril  Kf'_;ul,ili!i  \  t  li  t:.ini/.i!iiin  s 
St.ilfirirnl  'it  !hf  I'liijxrsr  nt    .tnd 
St.ltllliil  I.    H.isis   liii      ttlc   t'l  I  i|H  isfi)    Kull' 

In  its  filing  with  the  Commission. 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A  :it'ifHeguiator,  L'rgunization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  would 
amend  NASD  Rule  3070  to  require 
members  to  file  promptly  with  NASD 
copies  of  certain  criminal  and  civil 
complaints  and  arbitration  claims 
against  the  member  or  a  person 
associated  with  the  member.  The 
purpose  of  the  rule  proposal  is  to 
improve  the  quality  and  flow  of 
information  to  NASD  with  respect  to 
allegations  of  broker  misconduct,  so  that 
NASD  can  enhance  investor  protection 
efforts  by  promptly  taking  appropriate 
regulatory  action  to  address  the  specific 
alleged  misconduct  and  to  prevent 
similar  or  related  misconduct  in  the 
future. 

Specifically,  the  proposed  rule  change 
would  require  members  to  file  with 
NASD  copies  of  (1)  any  criminal 
complaints  filed  against  the  member  or 
plea  agreements  entered  into  by  the 
member  that  are  covered  by  the  rule;  (2) 
any  securities  or  commodities-related 
private  civil  complaints  filed  against  the 
member:  (3)  any  arbitration  claim 
against  the  member  (except  those  claims 
that  have  already  been  filed  with  NASD 
Dispute  Resolution,  in  which  case 
NASD  obtains  copies  of  such  claims 
directly  from  NASD  Dispute 
Resolution);  and  (4)  any  criminal 
complaint  or  plea  agreement,  private 
civil  complaint  or  arbitration  claim 
against  an  associated  person  that  is 
reportable  under  question  14  on  Form 
U—4.  irrespective  of  any  dollar  threshold 
requirements  that  question  imposes  for 
notification  (except  those  arbitration 
claims  that  have  already  been  filed  with 
NASD  Dispute  Resolution).  To  avoid 
duplicative  filing,  the  rule  proposal  also 
would  provide  that  members  need  not 
separately  produce  the  above-referenced 
documents  if  they  have  already  been  the 
subject  of  a  request  by  NASD's 
Registration  and  Disclosure  staff.  The 
Registration  and  Disclosure  staff 
sometimes  requests  these  documents  to 
determine  whether  members  have  met 
Form  U—4  and  other  reporting 
requirements  and  whether  an  associated 
person  is  subject  to  a  statutory 
disqualification.  However,  the  rule 
proposal  would  require  members  to 
respond  not  later  than  30  days  after 
receiving  such  a  request  from  NASD's 
Registration  and  Disclosure  staff  and. 
further,  the  rule  proposal  would  not 
supersede  any  other  NASD  rule  or 
policy  that  requires  a  more  prompt 
response  to  such  a  document  request. 


Rule  3070  currently  n-qmres.  among 
other  things,  that  a  member  report  to 
NASD  when  it  is  a  defendant  or 
respondent  in  felony  criminal 
proceedings,  certain  misdemeanor 
criminal  proceedings,  or  in  certain  civil 
or  arbitration  actions.  As  to  the  latter. 
Rule  3070(a)(7)  requires  that  a  member 
report  to  NASD  when  the  member  or  a 
person  associated  with  the  member  is  a 
defendant  or  respondent  in  securities  or 
commodities-related  civil  litigation  or 
arbitration  only  when  the  proceeding 
has  been  disposed  of  by  a  judgment, 
award  or  settlement  in  an  amount 
exceeding  either  $15,000  (if  the 
defendant  or  respondent  is  an 
associated  person)  or  $25,000  (if 
defendant  or  respondent  is  the  member). 
No  existing  rules  require  a  member 
routinely  to  file  copies  with  NASD  of 
complaints  filed  against  it  in  any  legal 
proceedings. 

Similar  to  Rule  3070,  question  14  on 
Form  U—4  requires  notice  that  an 
associated  person  has  been  charged  or 
convicted  of  a  felony  or  certain 
misdemeanors.  It  further  requires  notice 
that  an  associated  person  has  been 
named  as  a  respondent  or  defendant  in 
a  consumer-initiated  arbitration  or  civil 
litigation  involving  a  sales  practice 
violation  that  is  pending,  resulted  in  a 
judgment,  settled  for  $10,000  or  more, 
or  contains  a  claim  for  compensatory 
damages  of  at  least  55,000.  However. 
Form  U-4  does  not  require  that  the 
member  or  associated  person  file  with 
NASD  as  a  matter  of  course  a  copy  of 
the  complaint  that  initiates  such 
proceedings  or  any  plea  agreements  to 
resolve  reportable  criminal  charges.  The 
rule  proposal  would  requii*e  a  member 
to  file  copies  of  any  criminal  complaint, 
plea  agreement,  private  civil  complaint 
or  arbitration  claim  that  is  reportable 
under  question  14  on  Form  U—4, 
irrespective  of  any  dollar  threshold 
requirements  that  may  be  specified  to 
trigger  reporting  on  Form  U—4  (except 
those  arbitration  claims  that  have 
already  been  filed  with  NASD  Dispute 
Rest)lution). 

NASD  believes  the  rule  proposal 
would  enhance  its  regulatory  efforts  and 
investor  protection  mission.  Absent  the 
proposed  filing  requirements,  in  many 
instances,  NASD  might  never  learn  of 
the  specific  allegations  unless  they  are 
also  voluntarily  reported  to  NASD  or, 
pursuant  to  Rule  3070(a)(2),  are  the 
subject  of  a  written  customer  complaint 
to  the  member  involving  allegations  of 
theft  or  misappropriation  of  funds  or 
securities,  or  of  forgery  Regulation  will 
be  more  effective  if  NASD  obtains  the 
detailed  allegations  at  the  time  a 
criminal,  civil  or  arbitration  complaint 
or  claim  is  filed,  so  that  an  inquiry,  if 
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warranted,  can  begin  promptly. 
Moreover,  the  information  can  be 
(  ombined  with  other  sources  of 
regulatory  intelligence  to  identifv 
patterns  and  trends  at  the  earliest 
possible  stage,  thereby  deploying 
resources  to  high  risk  areas  that  better 
protect  investors  With  rp.sperl  to 
associated  persons,  it  is  important  to 
receive  copies  of  complaints  and  claims 
reportable  under  question  14  on  Form 
U—4,  even  when  they  fall  below 
specified  dollar  thresholds,  as  such 
matters  may  also  point  to  trends  or 
otherwise  flag  conduct  where  regulatory 
action  might  be  warranted 

NASD  believes  the  regulatory  benefits 
of  the  proposed  rule  t  hange  outweigh 
the  additional  burden  on  members  to 
file  with  NASD  copies  of  the  specified 
do(  uments.  and  NASD  further  believes 
that  the  rule  proposal  minimizes  that 
tiurden  in  that  the  rule  requires  only  the 
filing  of  those  complaints  and  claims 
most  likely  to  reveal  information  to 
assist  its  regulatory  mission.  For 
example,  members  would  not  be 
required  to  file  private  civil  litigation 
complaints  or  arbitration  claims  that  do 
not  relate  to  securities  or  c:ommoditiPS- 
related  conduct.  Moreover,  the  proposal 
would  not  require  members  to  file  with 
NASD  any  arbitration  claims  that  are 
originally  filed  in  the  .N,A.SD  Dispute 
Resolution  forum.  NASD  is  already 
incurring  the  cost  to  make  copies  of 
those  claims  and  will  continue  tn  do  so 
under  the  proposal  The  rule  proposal 
further  carves  out  those  documents  that 
have  already  been  requested  by  NASD  s 
Registration  and  Disclosure  staff, 
provided  such  documents  are  produced 
to  Registration  and  Disclosure  within  30 
days  of  the  request.  As  with,  other 
complaints  and  claims  that  would  be 
required  to  be  bled  under  the  proposal. 
the  Dispute  Resolution  arbitration 
claims  and  the  documents  requested  b\ 
NASD's  Registration  and  Disclosure 
staff  would  be  forwarded  after  copying 
to  a  unit  within  N.\SD  that  will  evaluate 
the  allegations  in  the  documents  for 
possible  regulatory  action. 

2.  Statutory.  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act  •».  which 
requires,  among  other  things,  thai 
NASD's  rules  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
NASD  believes  that  the  proposal  will 
improve  its  ability  to  detect  and  prevent 
fraudulent  and  manipulative  conduct 


« 15  U.S.C.  78o-3(b)(6). 


and  to  develop  regulatory  responses  to 
problem  areas  at  the  earliest  possible 
tinte. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  Bv  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington,  DC 
20549-0609.  Copies  of  the  submission. 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  fifing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-n2  and  should  be 
submitted  by  January  17.  2003. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
I.  Lynn  Taylor. 
Assistant  Secretary. 
|FR  Dor  02-32733  Filed  12-26-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No   34-^7056    Foe  Nc    SR-NASD 
2002-176} 

Setf-Regulatory  Organizaltons   Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  Nationai 
Association  of  Securities  Dealers  Inc 
and  Renewal  on  Pilot  Basis  of  NASD 
Rule  7010(k)  Relating  to  Fees  for  the 
Trade  Reporting  and  Compliance 
Engine  (TRACE) 

December  19.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,' 
notice  is  hereby  given  that  on  December 
13.  2002,  the  National  Association  of 
Securities  Dealers.  Inc.  (  "NASD"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission  "  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  NASD.  NASD 
has  designated  the  proposed  rule  change 
as  "establishing  or  changing  a  due.  fee. 
or  other  charge"  under  Section 
19(b)(3)(A)(ii)  of  the  Act  ■*  and  Rule  19b- 
4(fl(2)  thereunder,*  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  soficit 
comments  on  the  proposed  rule  change 
from  interested  person? 

1.  Self-RegulatorA  OrsanizatKin  s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (  hanye 

NASD  IS  proposing  to  amend  NASD 
Rule  701 0{k)  relating  to  fees  for  the 
Trade  Reporting  and  Compliance  Engine 
("TRACE")  prior  to  the  expiration  of  the 
pilot  program  for  fees  on  IDecember  28, 
2002.  NASD  is  proposing  to  extend  the 
pilot  program  for  TRACE  fees  to 
February  28,  2003  and  to  modify  the 
pilot  effective  January  1,  2003.  As  a 
result  of  the  proposed  rule  change,  the 
current  fee  structure  would  remain  in 
effect  to  December  31.  2002.  In  addition. 
NASD  is  proposing  technical  revisions 
to  Rule  701 0(k)  to  replace  references  to 
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t  hi  ,\»,)ciation"  with  "NASD."  Below         flc)  Trade  Reporting  and  Compliance 


ihf  text  of  the  proposed  rule  change. 
l'ii|Hisod  new  language  is  underlined; 
pruposed  deletions  are  in  brackets. 
•         *         *         •         • 

7010.  System  Services 


Engine  (TRACE) 

(Rule  7010(k)  shall  expire  on 
(December  28.  2002)  February  28.  2003. 
unless  amended,  extended,  or 
permanently  adopted  by  NASD 


pursuant  to  SEC  approval  at  or  before 
such  date). 

The  following  charges  shall  be  paid 
by  participants  for  the  use  of  the  Trade 
Reporting  and  Compliance  Engine 
("TRACE"): 


System  tees 


Transaction  reporting  fees 


Market  data  fees 


Fmm  07/01/02  to  12/31/02:  Web  Browser  Ac- 
cess $85/montti  for  1  user  IDs.  $75/rT>ontti 
•or  2-9  user  IDs  $70/nnonth  for  2-10+  user 
IDs,  except 

II  less  ttian  25  trades  per  month,  in  October, 
November,  or  December  2002— $25/montti 
per  user  ID 

From  01/01/03  to  02/28/03  Level  I  Trade  Re- 
port Only  Web  Browser  Access — $2S/month 
per  user  ID  Level  II  Full  Service  Web  Brows- 
er Access — $85/month  per  user  ID 


CTCI— $25/month/lJne 


Third  Party— $25/montti 


From  07/01/02  to  12/31/02  PDN  Administra- 
tive—$  1 0O/monttvline 

•\s  of  01/01/03  PDN  service  and  cor- 
responding  fee  eliminated 


From  07/01/02  to  12/31/02:  PDN  Administra- 
tive^S  1 0O/monttVllne 

As  of  01/01 03  PDN  service  and  cor- 
responding fee  eliminated. 


From  07/01/02  to  12/31/02:  Trades  up  to  and 

including  $200,000  par  value— $0  50/trade, 
Trades  t)etween  $201  000  and  $999,999  par 

value — $0  0025  times  ttie  numt)er  of  borMJs 

traded/trade. 
Trades  of  $1,000,000  par  value  or  more — 

$2  50Arade 
From  01/01/03  to  02/28A)3 
Trades    up    to   ar)d   including    $200,000   par 

value — $0  475/trade. 
Trades  between  $201,000  and  $999,999  par 

value — $0  002375    times     the    number    of 

bonds  traded/trade. 
Trades  of  $1,000,000  par  value  or  more — 

$2  375Arade 
From  07/01/02  to  12/31/02:  Cancel/Correct— 

$3/trade.  except 
For  October  2002— $1  SOArade 
For  November  2002— $2  25/trade 
From  01/01/03  to  02/28/03   Cancel/Correct— 

$1  50/trade 
From   07/01/02  to    12/31/02:  "As  of"   Trade 

Late — $3/trade,  except 
For  Octotjer  2002— $1  50/trade 
For  November  2002— $2  25/trade 
From  01/01/03  to  02/28/03:    "As  or   Trade 

Late — $3Arade 
Browse  &  Query- $0  05  after  first  page 


Browse  &  Query — $0  05  after  first  page 


BTDS    Professional    Display — $60/montfi    per 
terminal 


BTDS    Internal    Usage    Autfiorization— $500/ 
month  per  organziation 


BTDS  External  Usage  Authorization— $1,000/ 
month  per  organization 


BTDS     Non-Professional     Display— $1 /month 
per  terminal 


From  07/01/02  to  12/31/02:  Daily  List  Fax- 
Si  5/month  per  fax  numt)er/addressee  As  of 
01/01/03  Daily  List  Fax  service  and  cor- 
responding fee  eliminated 

BTDS  Non-Professional  Display— $1 /month 
per  terminal 


From  07/01/02  to  12/31/02:  Daily  List  Fax- 
Si  5/month  per  fax  numt>er/addressee 

As  of  01/01/03:  Daily  List  Fax  sendee  and  cor- 
responding fee  eliminated 


(1)  System  Related  Fees.  There  are 
three  methods  by  which  a  member  may 
report  corporate  bond  transactions  that 
are  reportable  to  NASD  pursuant  to  the 
Rule  6200  Series.  A  member  may  choose 
among  the  following  methods  to  report 
data  to  NASD:  (a)  a  TRACE  web  browser 
(either  over  the  Internet  or  a  secure 
private  data  network  ("PDN"));  (b)  a 
Computer-to-Computer  Interface 
("CTCI")  (either  one  dedicated  solely  to 
TRACE  or  a  multi-purpose  line):  or  (c) 
a  third-party  reporting  intermediary. 
Fees  will  be  charged  based  on  the 
reporting  methodology  selected  by  the 
member. 


(A)  Web  Browser  Access 

(ij  For  the  period  commencing  July  1 , 
2002  and  ending  December  31.  2002. 
(Tlfhe  charge  to  be  paid  by  a  member 
that  elects  to  report  TRACE  data  to 
NASD  via  a  TRACE  web  browser  shall 
be  as  follows:  for  the  first  user  ID 
registered,  a  charge  of  $85  per  month; 
for  the  next  two  through  nine  user  IDs 
registered,  a  charge  of  $75  per  month, 
per  such  additional  user  ID;  and  for  ten 
or  more  user  IDs  registered,  a  charge  of 
$70  per  month,  per  user  ID  from  two  to 
ten  or  more.  If  a  member  reports  less 
than  25  trades  per  month  to  the  TRACE 
system  in  October,  November,  or 
December  2002.  the  charge  to  be  paid  by 
a  member  for  the  TRACE  web  browser 


shall  be  $25.  per  such  month,  per  user 
ID. 

(ii)  For  the  period  commencing 
January  1.  2003  and  ending  February 
28.  2003.  the  charge  to  be  paid  by  a 
member  that  elects  to  report  TRACE 
data  to  NASD  via  a  TRACE  web  browser 
shall  be  as  follows:  $25  per  month,  per 
user  ID  for  Level  I  Trade  Report  Only 
Web  Browser  Access  and  $85  per 
month,  per  user  ID  for  Level  II  Full 
Service  Web  Browser  Access. 

(iii)  (In  addition.  a|  A  member  that 
elects  to  report  TRACE  data  to  NASD 
[the  Association]  via  a  web  browser  over 
a  secure  PDN  rather  than  over  the 
Internet  shall  pay  an  additional 
administrative  charge  of  SlUU  per 
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month,  per  line.^  As  of  January  1,  2003, 
}'I)\'  service  and  the  corresponding  fee 
shall  be  eliminated. 

(B)  Computf-r-to-CAimputtT  Intfrface 
Access 

The  ch.iru''  tii  be  pani  h\  a  mfinbcr 
that  elects  to  report  TR.-\('.E  data  to 
.Vy4SD  (the  Association i  via  a  CTCI  line 
shall  be  $25  per  month,  per  line, 
regardless  of  whether  the  line  is  or  is 
nut  dedicated  exclusively  for  TRACE. ^ 

(C)  Thini  Party  A(  ii-<.^—liui!rect 
Reporting 

A  member  may  elect  to  report  TR^\CE 
data  indirectly  to  NASD  (the 
Association)  via  third-partv  reporting 
intermediaries,  such  as  vendors,  service 
bureaus,  clearing  firms,  or  the  National 
Securities  Clearing  Corporation 
("NSCC").  The  charge  to  be  paid  by  a 
member  shall  be  $25  per  month,  per 
firm  N'f'thmu  in  this  Rule  shall  prevent 
such  ;:ii!  i  party  intermedi.irie-  from 
charging  additional  fees  for  their 
services. 

(2)  Transaction  Reporting  Fees.  For 
each  transaction  in  corporate  bonds  that 
is  reportable  to  NASD  pursuant  to  the 
Rule  6200  Series,  the  following  charges 
shall  be  assessed  against  the  member 
responsible  for  reporting  the 
transaction: 

(A)  Trade  Reporting  Fee 

(i)  For  the  period  commencing  July  1, 
2002  and  ending  December  31,  2002, 
[Ala  member  shall  be  charged  a  Trade 
Reporting  Fee  based  upon  a  sliding 
scale  ranging  from  $0.50  to  $2.50  per 
transaction  based  on  the  size  of  the 
reported  transaction  Trades  up  to  and 
including  5200,000  par  \  alue  will  be 
charged  a  SO.'iO  fee  per  trade,  trades 
between  S201 ,000  par  value  and 
$999,999  par  value  will  be  charged  a  fee 
of  $0,0025  multiplied  by  the  number  of 
bonds  traded  per  trade;  and  trades  of 
$1,000,000  par  value  or  more  will  be 
charged  a  fee  of  $2.50  per  trade 

Iii)  For  the  period  commencing 
January  1.  2003  and  endmg  Fthruiiry 
28.  2003,  a  member  shall  be  charged  a 
Trade  Reporting  Fee  based  upon  a 
sliding  scale  ranging  from  $0,475  to 
$2,375  per  transaction  based  on  the  size 
of  the  reported  transaction.  Trades  up  to 
and  including  $200,000  par  value  will 
be  charged  a  $0,475  fee  per  trade;  trades 
between  $201,000  par  value  and 
$999,999  par  value  will  be  charged  a  fee 
of  $0.002375  multiplied  by  the  number 


'Charges  that  may  be  imposed  by  third  parties, 
such  as  ne.fwork  providers,  are  not  included  in 
these  fees. 

"Charges  that  may  be  imposed  by  third  parties, 
such  as  CTCI  providers,  are  not  included  in  these 
fees. 


of  bonds  traded  per  trade:  and  trades  of 

$1,000,000  par  value  or  more  will  be 
charged  a  fee  of  $2,375  per  trade. 

IB)  Cancel  or  Correct  Trade  Fee 

For  the  period  commencing  July  1 , 
2002  and  ending  December  31.  2002, 
I  A]  a  member  shall  be  charged  a  Cancel 
or  Correct  Trade  Fee  of  $3.00  per 
canceled  or  corrected  transaction.  To 
provide  firms  with  time  to  adjust  to  the 
new  reporting  s%  stem,  the  Cancel  or 
Correct  Trade  Fee  will  not  be  charged 
until  the  later  of  October  1.  2002  or  90 
days  after  the  effective  date  of  TRACE. 
For  the  month  of  October  2002,  the 
Cancel  or  Correct  Trade  Fee  shall  be 
$1,50  per  canceled  or  corrected 
transaction.  For  the  month  of  November 
2002.  the  Cancel  or  Correct  Trade  Fee 
shall  be  $2.25  per  canceled  or  corrected 
transaction.  For  the  period  commencing 
January  1.  2003  and  ending  February' 
28,  2003,  a  member  shall  be  charged  a 
Cancel  or  Correct  Trade  Fee  of  $1 .50  per 
canceled  or  corrected  transaction. 

(C)  "As  of  Trade  Late  Fee 

For  the  period  commencing  July  1, 
2002  and  ending  December  31,  2002, 
[A]  a  member  shall  be  charged  an  "As 
of  Trade  Late  Fee  of  S3, 00  per 
transaction  for  those  transactions  that 
are  not  timely  reported  "As  of  as 
required  bv  these  rules.  To  provide 
firms  with  time  to  adjust  to  the  new 
reporting  system,  the  "As  of  Trade  Late 
Fee  will  not  be  charged  until  the  later 
of  October  1,  2002  or  90  davs  after  the 
effective  date  of  TRACE.  For  the  month 
of  October  2002.  the  "As  of  Trade  Late 
Fee  shall  be  $1 .50  per  such  transaction. 
For  the  month  of  November  2002.  the 
■■As  of  Trade  Late  Fee  shall  be  $2.25 
per  such  transaction.  For  the  period  . 
commencing  January  1,  2003  and 
ending  February  28,  2003,  a  member 
shall  be  charged  an  "As  of"  Trade  Late 
Fee  of  $3.00  per  canceled  or  corrected 
transaction. 

(D)  Browse  and  Query  Fee 

Members  may  review  their  own 
previously  reported  transaction  data 
through  a  Browse  and  Query  function. 
A  member  shall  be  charged  $0.05  for 
each  returned  page  of  the  query  beyond 
the  first  page. 

(3)  Market  Data  Fees,  Professionals 
and  non-professionals  may  subscribe  to 
receive  real-time  TRACE  data 
disseminated  by  NASD  [the 
Association)  in  one  or  more  of  the 
following  ways  for  the  charges 
specified.  Members,  vendors  and  other 
redistributors  shall  be  required  to 
execute  appropriate  agreements  with 
NASD  (the  Association). 


(A)  Professional  Fees 

Professionals  may  subscribe  for  the 
following: 

(i)  Bond  Trade  Dissemination  Service 
("BTDS")  Professional  Display  Fee  of 
$60  per  month,  per  terminal  charge  for 
each  interrogation  or  display  device 
receiving  real-time  TRACE  transaction 
data. 

(ii)  BTDS  hitemal  Usage 
Authorization  Fee  of  $500  per  month, 
per  organization  charge  for  internal 
dissemination  of  real-time  TRACE 
transaction  data  used  in  one  or  more  of 
the  following  ways:  internal  operational 
and  processing  systems,  internal 
monitoring  and  surveillance  systems, 
internal  price  validation,  internal 
portfolio  valuation  services,  internal 
analytical  programs  leading  to 
purchase/sale  or  other  trading  decisions, 
and  other  related  activities." 

(iii)  BTDS  External  Usage 
Authorization  Fee  of  $1 .000  per  month, 
per  organization  charge  for 
dissemination  of  real-time  TRACE 
transaction  data  used  in  one  or  more  of 
the  following  ways:  repackaging  of 
market  data  for  delivery  and 
dissemination  outside  the  organization, 
such  as  indices  or  other  derivative 
products." 

(B)  Non-Professional  Fees 

The  charge  to  be  paid  by  a  non- 
professional for  each  terminal  receiving 
all  or  any  portion  of  real-time  TRACE 
transaction  data  disseminated  through 
TRACE  shall  be  $1.00  per  month,  per 
terminal. 

(C)  Non-Professional  Defined 

A  "non-professional"  is  a  natural 
person  who  is  neither: 

(i)  registered  nor  qualified  in  any 
capacity  with  the  Commission,  the 
Commodity  Futures  Trading 
Commission,  any  state  securities 
agency,  any  securities  exchange  or 
association,  or  any  commodities  or 
futures  contract  market  or  association; 
or 

(ii)  engaged  as  an  "investment 
adviser"  as  that  term  is  defined  in 
Section  202(a)(ll)  of  the  Investment 
Advisers  Act  of  1940  (whether  or  not 
registered  or  qualified  under  that  Act); 

(iii)  employed  by  a  bank,  insurance 
company  or  other  organization  exempt 


"  Under  this  ser\ice.  real-time  TRACE  transaction 
data  may  not  be  used  in  any  interrogation  display 
devices,  any  systems  that  permit  end  users  to 
determine  individual  transaction  pricing  in  real- 
lime,  or  disseminated  to  any  external  source. 

"  llnder  this  service,  real-time  TRAt:£  transaction 
data  may  not  tje  used  in  any  interrogation  display 
devices,  any  systems  that  permit  end  users  to 
determine  individual  transaction  pricing  in  real- 
time. 
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fn)rn  registration  under  federal  or  state 
smurities  laws  to  perform  functions  that 
would  riHiuirc  registration  or 
(luaiificdtiun  if  such  functions  were 
performed  for  an  organization  not  so 
extjmpt;  nor 

(iv)  engaged  in,  or  has  the  intention  to 
engage  in,  any  redistribution  of  all  or 
any  portion  of  the  information 
disseminated  through  TRACE. 

(4)  Daily  List  Fax  Service.  Each 
subscriber  for  NASD's  [the 
Association's)  Daily  List  Fax  Service 
shall  be  charged  $15  per  month,  per  fax 
nuintx^r 'addressee.  As  of  January  1, 
jfHi  I  I  hiily  List  Fax  service  and  the 
I  (tm-sp   ndingfee  shall  be  eliminated. 

•  *  A  *  * 

II.  Self-Kei;ulali)rv  Organization's 
Statement  ot  the  Purpos*-  ol,  and 
Slatutiirv  Ba.sis  for,  the  Pr«)posed  Ru^le 
(Jiange 

hi  its  filing  with  the  Commission, 
NA.SD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
pnipns.  .1  rule  change  and  discussed  any 
1  niiiiii.  iits  it  received  on  the  proposed 
ruif  I  tiim; '  The  text  of  these  statements 
may  U     \  ,::iined  at  the  places  specified 
III  liciii  IV  below,  NASD  has  prepared 
sDiniuanes,  set  forth  in  Sections  A.  B, 
and  (]  below,  of  the  most  significant 
as(H!cts  of  such  statements. 

A   Srif  Regulatory  Organization's 
Stiitrimnt  of  the  Purpose  of,  and 
Stdiiiinrv  Basis  for,  the  Proposed  Rule 

1    Purpose 

On  July  1.  2002,  the  Trade  Reporting 
and  Compliance  Engine  (TRACE) 
(mh  am.'  effective.  On  June  28,  2002.  the 
t  oiiinii'.Muu  approved  proposed  NASD 
fe«!s  nl.it  111  ;  to  the  operation  of  the 
IK A( ;L  system  (Rule  701 0{k.))  on  a  pilot 
liasis  for  a  six-month  period  expiring  on 
I  )e<  .nih.r  28,  2002."  As  part  of  that  rule 
filiiiK  I. Amendment  No.  3  to  SR-NASD- 
:;(M)2-63),  NASD  committed  to  review 
.md  reassess  the  proposed  TRACE  fees 
as  soon  as  practicable  and  within  six 
months  after  the  effective  date  of 
TRACE,  based  on  such  factors  as  actual 
vnlume,  usage,  costs,  and  revenues. 

( )n  November  15,  2002,  NASD 
siihiinttcd  a  proposed  rule  change  to  the 
sit    t,    I  'duce  certain  TRACE  fees  for 
Itie  fourth  quarter  of  2002  (i.e.,  the  Web 
Browser  Access  Fee.  the  Cancel  or 
( xirrect  Fee.  and  the  "As  of  Trade  Late 


Fee).  These  fees  were  redtired  nffertive 
as  of  October  1,  2002."' 

Review  by  NASD  staff  of  the  impact 
of  the  original  fee  structure  indicates 
that  a  continuation  of  these  fees  in  2003 
could  potentially  result  in  a  significant 
financial  burden  to  many  firms.  NASD 
is  therefore  proposing  to  extend  the 
pilot  program  for  TRACE  fees  to 
February  28,  2003  and  to  modify  the 
pilot  effective  January  1,  2003.  As  a 
result  of  the  proposed  rule  change,  the 
current  fee  structure  would  remain  in 
effect  to  December  31,  2002.  NASD 
believes  the  proposed  rule  change  will 
more  equitably  distribute  the  costs  to 
participants  of  the  TRACE  system. 

The  current  TRACE  fee  structure  is 
divided  into  three  general  categories: 
system  related  fees,  transaction 
reporting  fees,  and  market  data  fees. 
After  carefully  reviewing  the  data 
collected  to  date,  NASD  staff  is 
proposing  to  revise  the  current  fee 
structure  for  TRACE  as  described  below. 

Proposed  Amendments  to  Web  Browser 
Access  Fees 

Under  the  TRACE  rules,  a  member 
may  report  TRACE  transaction  data  to 
NASD  by  one  of  three  approved 
methods;  (1)  Web  browser  access;  (2) 
direct  computer-to-computer  interface 
("CTCI");  or  (3)  indirectly  through  third- 
parties,  such  as  vendors,  service 
bureaus,  clearing  firms,  or  the  National 
Securities  Clearing  Corporation.  Many 
small  participants  have  registered  to 
report  TRACE  transaction  data  to  NASD 
through  the  web  browser  because  the 
alternative  methods  are  either  not  cost 
effective  for  them  or  not  viable  for  their 
methods  of  processing  data. 

Following  the  effective  date  of 
TRACE.  NASD  staff  received  complaints 
from  certain  small  firms  regarding  the 
burden  of  paying  the  Web  Browser 
Access  Fee.  These  firms  complained 
that  the  small  number  of  TRACE 
transactions  that  they  handle  and, 
therefore,  are  required  to  report  on  a 
monthly  basis  are  not  in  line  with  the 
$85  per  month  cost  for  one  web 
browser. 

The  current  Web  Browser  Access  Fee 
for  each  registered  participant  is:  $85 
per  month  for  the  first  user  ID;  $75  per 
month  for  the  second  through  ninth  user 
ID;  and  $70  per  month  for  the  second 
through  tenth  or  more  user  ID,  if  the 
participant  registers  ten  or  more  user 
IDs.  For  the  fourth  quarter  of  2002,  the 
Web  Browser  Access  Fee  was  reduced  to 
$25  per  month,  per  user  ID  for 


"The  (x>niniis.sion  appruved  Rule  7010(k)  relating 
to  TKAd  fees  on  liine  28.  2002  on  a  six-monlti 
pilot  basis,  iw*  Securilins  Exchange  Act  Release  No. 
46145  (June  28.  2002).  67  FR  44911  (|uly  5,  2002) 
(File  No.  SR-NASD-2002-63). 


'".See  Securities  Exchange  Act  Release  No.  46893 
(Noveml»r  22.  2002).  67  FR  72008  (Decemlier  3. 
2(K)2I  (Notice  of  Filing  and  Immediate  Effectiveness 
of  SR-NASD-2002-167). 


participants  that  reported  less  than  25 
transactions  duririt;  tiie  months  of 
0(  tnht'r    \n\t>inht'r    aiui  December 
200J    Till'  c  urreiit  wi'b  browser  permits 
the  reporting  of  transactions  into  the 
TTL^CE  system,  and,  through  the  use  of 
a  query  feature,  allows  participants 
access  to  TRACE  transactions  and  real- 
time TRACE  market  data.  At  the  time 
this  service  was  established  (and  the 
fees  determined),  NASD  did  not  have 
the  capability  to  separate  the  teal-time 
market  data  access  feature  from  the  web 
browser.  As  a  result,  the  current  web 
browser  access  fees  were  largely 
established  based  on  the  cost  of 
including  the  real-time  market  data 
access  featiire  to  participants  that 
elected  to  report  TRACE  transactions 
through  the  web  browser. 

Since  that  time,  NASD  staff  has 
developed  the  capability  to  separate 
real-time  market  data  access  feature 
from  the  web  browser.  Commencing 
January  1.  2003,  NASD  is  proposing  that 
the  Web  Browser  Access  Fee  be  divided 
into  two  service  levels — Level  I  with  no 
access  to  real-time  TRACE  data,  and 
Level  11  with  access  to  real-time  TRACE 
data. 

A  participant  who  registers  for  Level 
II  Full  Service  Weh  Rmwspr  .\ccess  will 
be  able  to  report  TK  \(  i    iiti  to  NASD 
over  the  Internet  and  ti     i-^.    ,   |uery 
feature  to  receive  real-tiuu   1  RACE 
transaction  data.  Level  II  Full  Service 
Web  Browser  Access  Fee  will  be  $85  per 
month,  per  user  ID  and  will  replace  the 
current  graduated  fee  structure.  A 
participant  who  registers  for  Level  I 
Trade  Report  Only  Web  Browser  Access 
will  be  able  to  report  TRACE  data  to 
NASD  over  the  Internet.  Level  I  access 
will  not  allow  a  participant  to  receive 
real-time  TRACE  transaction  data.  The 
proposed  fee  for  Level  1  Trade  Report 
Only  Web  Browser  Access  is  $25  per 
month,  per  user  ID.  A  participant  may 
subscribe  for  a  combination  of  Level  I 
and  Level  II  service  based  on  usage  and 
need. 

The  charge  for  the  Level  11  Full 
Service  Web  Browser  Access  includes 
the  cost  of  developing  and  providing 
real-time  TRACE  data  access  through 
the  web  browser.  In  addition,  NASD  is 
proposing  to  eliminate  the  multi- 
browser  discount.  While  this  may  result 
in  a  small  increase  in  costs  for  firms  that 
use  multiple  copies  of  the  browser  with 
market  data  access,  NASD  staff  believes 
the  flat  fee  treats  all  firms  equitably  and 
may  allow  firms  to  achieve  overall  cost 
savings  by  subscribing  to  Level  I  Trade 
Report  On K  \V.h  FJrowser  Access, 
instead  of  Level  II  Full  Service  Web 
Browser  Access,  for  those  users  who  do 
not  require  real-time  TRACE  data 
access. 
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Proposed  Amendments  tn  Tmdp 
Reporting  Fees 

The  current  Trade  Reporting  Fees  are 
based  on  a  sliding  scale  that  ranges  from 
$0.50  to  S2.50  per  transaction  based  on 
the  size  of  the  reported  transaction 
Trades  up  to  and  including  5200.000 
par  value  are  charged  a  $0.50  fee  per 
trade:  trades  between  $201,000  par 
value  and  $999,999  par  value  are 
charged  a  fee  of  SO. 0025  multiplied  by 
the  number  of  bonds  traded;  and  trades 
of  $1,000,000  par  value  or  more  are 
charged  a  fee  of  $2.50  per  trade. 

Following  the  operation  of  TRACE, 
NASD  staff  has  been  collecting  data  on 
trade  reporting  fees  incurred  by 
participants.  The  revenues  generated  by 
this  fee  have  been  higher  than  originally 
forecasted.  As  a  result.  NASD  is 
proposing  that  trade  reporting  fees  be 
reduced  by  5%  for  2003  The  Trade 
Reporting  Fee  will  continue  to  be  based 
on  a  sliding  scale,  but  the  range  will  be 
from  $0,475  to  $2,375  per  transaction 
based  on  the  size  of  the  reported 
transaction.  Trades  up  to  and  including 
$200,000  par  value  will  be  charged  a 
$0,475  fee  per  trade;  trades  between 
$201,000  par  value  and  $999,999  par 
value  will  be  charged  a  fee  of  $0.002375 
multiplied  by  the  number  of  bonds 
traded,  and  trades  of  $1,000,000  par 
value  or  more  will  be  charged  a  fee  of 
$2,375  per  trade. 

Proposed  Amendments  to  Cancel  or 
Correct  Fees 

Cancel,  correct,  and  "As  of 
transactions  are  used  by  participants  to 
modify  original  trade  entries  While  a 
certain  level  of  corrective  transactions 
will  alwavs  be  necessary,  NASD  staff 
believes  it  is  verv  important  that  trades 
be  entered  into  the  system  correctly  the 
first  time  to  ensure  that  data 
disseminated  through  the  TRACE 
system  is  accurate  and  to  allow 
investors  to  rely  on  the  data  stream  they 
receive.  Further,  the  volume  of 
corrective  transactions  will  increase 
NASD's  technology  costs. 

In  the  original  fee  proposal,  NASD 
delayed  the  effectiveness  of  the  Cancel 
or  Correct  Fee  and  the  "As  of  Late  Fee 
to  October  1.  2002.  Based  on  NASD  staff 
review  of  the  data  collected  on  such  fees 
after  the  first  three  months  of  TRACE 
operation,  on  November  15.  2002, 
NA'SD  submitted  a  proposed  rule 
change  to  the  SEC  to  phase  in  the 
implementation  of  the  two  fees  during 
the  last  quarter  of  2002  to  allow 
participants  greater  time  to  adjust  to  the 
new  system  and  focus  on  methods  to 


reduce  the  likelihood  of  incurring  such 
fees.'i 

The  original  charge  for  the  Cancel  or 
Correct  Fee  and  the  "As  of  Late  Fee 
was  $3.00  for  each  such  reported  trade. 
For  the  month  of  October  2002,  the 
Cancel  or  Correct  Fee  and  the  "As  of 
Late  Fee  charge  assessed  to  each 
participant  were  reduced  from  $3.00  per 
trade  to  $1.50  per  trade  (a  50% 
discount),  and  for  the  month  of 
November  2002,  the  Cancel  or  Correct 
Fee  and  the  "As  of  Late  Fee  were 
reduced  from  53.00  per  trade  to  $2.25 
per  trade  (a  25%  discount). 

Based  on  further  NASD  staff  analysis, 
the  number  of  cancel  and  correct 
transactions  submitted  continues  to  be 
high.  NASD  staff  has  been  contacting 
participants  to  review  their  systems  and 
reporting  methodologies  to  reduce 
erroneous  reporting  by  participants. 
NASD  staff  still  believes  that  over  time 
the  number  of  corrective  transactions 
submitted  to  the  system  will  decline. 
However.  NASD  believes  that  fees  for 
corrective  transactions  are  necessary  to 
discourage  erroneous  reporting  and  to 
improve  the  integrity  of  disseminated 
data.  Therefore.  NASD  is  proposing  that 
the  Cancel  or  Correct  Fee  be  reduced 
from  $300  to  51. 50  effective  lanuary  1, 
2003.  The  "As  of  Trade  Late  Fee  will 
remain  at  $3.00  per  trade. 

Proposed  Amendment  to  Eliminate  PDN 

Administrative  Fee 

In  the  original  fee  proposal,  NASD 
had  pro\ided  users  the  option  of 
reporting  TR.^CE  data  through  the  web 
browser  over  a  secure  private  data 
network  rather  than  over  the  Internet. 
The  cost  of  this  additional  service  is 
$100  per  month,  per  line.  No  users  have 
subscribed  to  this  service  and.  as  a 
result.  NASD  is  proposing  that  this 
service  and  the  corresponding  fee  be 
eliminated  effective  January  1,  2003. 

Proposed  Anwndnient  to  Eliminate 
Daily  List  Fax  Service  • 

In  the  original  fee  proposal,  NASD 
had  provided  for  a  daily  list  fax  service 
that  would  provide  subscribers  with 
dailv  additions,  deletions,  and 
modifications  to  the  list  of  TRACE- 
eligible  securities.  The  charge  for  this 
service  is  $15  per  month,  per  fax 
number/addressee.  To  date,  one  user 
has  subscribed  for  this  service  and  it  is 
not  cost  effective  for  NASD  to  continue 
providing  the  service.  As  a  result,  NASD 
is  proposing  thai  this  service  and  the 
corresponding  iee  be  eliminated 
effective  January  1,  2003. 


Extension  and/or  Renewal  of  Pilot 
Program  for  TRACE  Fees 

NASD  is  proposing  to  extend  and/or 
renew  the  pilot  program  for  TRACE  fees 
that  is  scheduled  to  expire  on  December 
28,  2002  to  expire  on  February  28,  2003. 
Further,  NASD  expects  to  submit  a  rule 
filing  to  the  SEC  prior  to  the  Februarj' 
28,  2003  expiration  date  seeking 
approval  of  a  permanent  fee  structure 
for  TRACE.  NASD  believes  that  the 
proposed  fee  structure  for  TRACE  is 
reasonable,  however.  NASD  is 
committed  to  an  ongoing  review  and 
reassessment  of  TRACE  fees  during 
2003.  Based  on  data  collected  during 
2003,  NASD  expects  to  recommend 
additional  changes  to  the  TRACE  fee 
structure  to  ensure  that  the  TRACE  fees 
are  reasonable. 

NASD  will  continue  to  review  and 
reassess  the  impact  of  the  overall 
TRACE  fee  structure  over  time  to  ensure 
that  the  fees  are  reasonable  and 
equitable  for  participants  in  the  TRACE 
system. 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(5)  of  the  Act.^^  which 
requires,  among  other  things,  that 
NASD's  rules  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  which  NASD  operates 
or  controls.  NASD  is  proposing  to 
extend  the  pilot  program  for  TRACE  fees 
to  February  28,  2003  and  to  modify  the 
pilot  effective  Ianuar\'  1,  2003.  As  a 
result  of  the  proposed  rule  change,  the 
current  fee  structure  would  remain  in 
effect  to  December  31.  2002.  NASD 
believes  that  such  proposed  rule  change 
will  more  equitably  allocate  fees  to 
NASD  members  during  the  early  stages 
of  implementing  TRACE 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessarA'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Written  conmients  were  neither 
solicited  nor  received. 


"W. 


"  15  U.S.C.  78o-3(b)(5). 
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Hi    Ddtt'  ot  KHec  tivent'ss  iit  thi- 
Propowd  Kiilc  (  hdiii^f  and  1  inline  li>r 
Commission  \i  Imn 

The  proposed  rule  change  is  effective 
pursuant  to  Section  19{b)(3)(A)(ii)  of  the 
Act  "  and  Rule  19b-4(0{2) 
thereunder,'''  because  the  proposal  is 
"establishing  or  changing  a  due,  fee,  or 
other  charge."  The  rule  change  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  Rule  19b- 
4(f)(2)  thereunder,  and  will  be 
operational  immediately  as  of  the  dates 
described  in  the  proposed  rule  change. 
The  proposed  rule  change  to  replace 
references  to  "the  Association"  with 
"NASD"  is  effective  immediately 
pursuant  to  Section  19(b)(3)(A)(iii),'s  as 
it  is  concerned  solely  with  the 
administration  of  the  self-regulatory 
organization. 

At  any  time  within  60  days  of  this 
filing,  the  Commission  may  summarily 
abrogate  this  proposal  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposns  nf  fhn  Act. 

rV.  S<)ii(  itation  tit  (.onunt-iils 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-176  and  should  be 
submitted  by  January  17.  2003. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."* 

|.  Lynn  Taylor, 

Assistant  Secretary. 

(FR  Doc:.  02-32734  Filed  12-26-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No   34-47057;  File  No   SR-NASD- 
2002    174] 

Selt-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Chiange  by 
National  Association  of  Securities 
Dealers,  Inc   Relating  to  Increasing 
Dissemination  of  Debt  Securities 
Transaction  Information  Under  ttie 
TRACE  Rules 

December  19,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19B-4  thereunder.^ 
notice  is  hereby  given  that  on  December 
6,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  NASD.  NASD 
filed  an  amendment  to  the  proposed 
rule  change  on  December  18,  2002. '  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons.  For  the  reasons  discussed 
below,  NASD  is  requesting  that  the 
Commission  grant  accelerated  approval 
of  the  proposed  rule  change. 

I,  SeIf-Regulator>'  Organization's 
Statement  of  the  Fernis  (it  SiibstacK  c  ul 
the  Proposed  Rule  Change 

NASD  IS  prupu.sing  lu  amend:  (1) 
NASD  Rule  6250  to  provide  for  the 
dissemination  of  transaction 
information  on  additional  Investment 
Grade  TRACE-eligible  securities  under 
the  NASD  Rule  6200  Series  (also  known 
as  the  Trade  Reporting  and  Compliance 
Engine  ("TRACE")  Rules)"  (2)  NASD 


'M5  U.S.C.  78s(b)(3)(A){ii). 
'M7  CFR  S240.19t)-4(f)(2). 
"15  U.S.C.  78s(b)(3)(A)(iii). 


>»  17  CFR  20O.3O-3(a)(12). 

'15U.S.C.  78s(b)(l). 

■'17CFR240.19t>-4. 

'  Sm"  letter  from  Barbara  Z.  Sweeney.  Senior  Vice 
President  and  (Uirporate  Secretary.  NASD,  to 
Katharine  A.  England.  A.ssi.stant  Director.  Division 
of  Marltflt  Regulation.  SE(".  dated  December  18. 
2(X)2,  and  enclosures  ("Amendment  No.  1").  In 
Amendment  No.  1.  NASD  deleted  proposed 
changes  to  NASD  Rule  6230  and  NASD  Rule 
9610(a|  that  would  have  allowed  members  to 
request  exemptive  relief  from  NASD  Rule  6230. 

*The  terms  "Investment  Grade"  and  "TRACE- 
eligible  security"  are  defined  in  TRAC^  Rule  6210, 
Definitions,  in  paragraphs  (h)  and  (a),  respectively. 


Rule  6210(e)  to  include  the  term 
"customer"  in  the  defined  term,  "party 
to  the  transaction  ";  (3)  NASD  Rule  6260 
to  make  minor  clarifications;  and,  (4)  in 
the  provisions  referenced  in  (1)  through 
(3)  above,  to  delete  the  term 
"Association  "  and  to  replace  it  with 
"NASD.  "  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets. 


t)2()l)    trade  Reportint;  and  Compliance 
Fni-ine  (TRACK) 

ii2\U.  Definitions 

The  terms  used  in  this  Rule  6200 
Series  shall  have  the  same  meaning  as 
those  defined  in  [the  Association's] 
NASD's  By-Laws  and  Rules  unless 
otherwise  specified. 

(a)  through  (d)  No  change. 

(e)  The  term  "party  to  the 
transaction"  ["parties  to  the 
transaction"]  shall  mean  [thel  an 
introducing  broker-dealer,  if  any,  land 
the]  an  executing  broker-dealer,  or  a 
customer.  For  the  purposes  of  this  Rule, 
customer  includes  a  broker-dealer  that 
is  not  an  NASD  member. 

(f)  through  (i)  No  change. 


6250.  Di.vseminati(m  ot  (Corporate  Bond 
Trade  Information 

laj  (general  iJissemination  Standard 

Immediately  upon  receipt  of 
transaction  reports  received  at  or  after  8 
a.m.  through  6:29:59  p.m.  Eastern  Time, 
|the  Association]  NASD  will 
disseminate  transaction  information 
(except  that  market  aggregate 
information  and  last  sale  information 
will  not  be  updated  after  5:15  p.m. 
Eastern  Time)  [relating  to  transactions] 
in  [:]  the  securities  described  below. 

(1)  [a]  A  TRACE-eligible  security 
(having  an  initial  issuance  size  of  $1 
billion  or  greater]  that  is  Investment 
Grade  at  the  time  of  receipt  of  the 
transaction  report  and  has  an  initial 
issuance  size  of$l  billion  or  greater  [; 
and] 

(2)  [a]  A  TRACE-eligible  security  that 
is  (designated  for  dissemination 
according  to  the  following  criteria  and 
is]  Non-Investment  Grade  at  the  time  of 
receipt  of  the  transaction  report  and  is 
designated  by  NASD  for  dissemination 
according  to  the  following  criteria. 

(A)  through  (B)  No  change. 

(3)  A  TRACE-eligible  security  that  is 
Investment  Grade,  is  rated  by  Moody's 
Investors  Service,  Inc.  as  "A3"^  or 


»  Moody's  Investors  Service.  Inc.  ("Moody's")  is  a 
nationally  recognized  statistical  rating  organization. 
Moody's  is  a  registered  trademark  of  Moody's 
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hiiiht'i   iii]d  bv  Standard  &  Poor's,  a 
division  oi  M( draw  Hill  Co..  Inc.,  as  "A- 
"*'  or  higher,  and  has  an  original  issue 
size  of  $100  million  or  greater.  If  a 
security  is  rated  under  this  provision  to 
qualify  for  dissemination  at  anv  time  on 
or  after  the  effective  date  oj  the  rule, 
dissemination  of  transaction 
information  on  the  security  will 
continue  under  this  paragraph  unless 
the  security  is  downgraded  below  BaaS/ 
BBS-. 

(41  Ninety  TRACE-eligible  securities 
designated  by  NASD  that  are  rated  Baa/ 
BBB  at  the  time  of  designation, 
according  to  the  following  standards. 

(A)  Three  groups  composed  of  30 
TRACE-eligible  securities  (Group  1, 
Group  2.  and  Group  31  shall  be 
designated  by  NASD.  At  the  time  of 
designation,  each  TRACE-eligible 
security  in  Group  1  must  be  rated 
-Baal/BBB+;'  and  each  TRACE-eligible 
security  in  Group  2  and  Group  3,  must 
be  rated,  respectively,  "Baa2/BBB,"  and 
•'Baa3/BBB  -  ,  "  provided  that  if  a 
TRACE-eligible  security  is  rated  one  of 
the   "Baa"  ratings  by  Moody's  and  one 
of  the   "BBB"  ratings  by  S&P  and  the 
ratings  indicate  two  different  levels  of 
credit  quality,  the  lower  of  the  two 
ratings  will  be  used  to  determine  the 
group  to  which  a  debt  security  will  be 
assigned  under  paragraph  (a)l4l. 

IB]  A  TRACE-eligible  security  that  has 
a  rating  from  only  one  rating  agency  will 
not  be  designated  under  paragraph 
(a)(4). 

(Cj  Dissemination  of  transaction 
information  on  a  TRACE-eligible 
securitv  that  is  designated  under 
paragraph  (a)(4j  will  not  be 
discontinued  if  one  rating  is,  or  both 
ratings  are  downgraded  or  upgraded. 

(b)  through  (d)  No  change. 

fj260.  Managing  Underwriter  Obligation 
To  Obtain  CCSIP 

(a)  No  change. 


Investors  Ser\ice.  Moody's  ratings  are  proprietary  to 
Moody's  and  are  protected  by  copyright  and  other 
intellectual  properly  laws.  Moody's  licenses  ratings 
to  NASD.  Ratings  may  not  be  copied  or  otherwise 
reproduced,  repackaged,  further  transmitted, 
transferred,  disseminated,  redistributed  or  resold,  or 
stored  for  subsequent  use  for  any  purpose,  in  whole 
or  in  part,  in  any  form  or  manner  or  by  any  means 
whatsoever,  by  an  person  without  Moody's  prior 
written  consent. 

>*  Standard  ^  Poor's,  a  division  of  the  McGraw- 
Hill  Companies,  Inc.  I"S6-P"I.  is  a  nationally 
recognized  statistical  rating  organization.  S6-P's 
ratings  are  proprietary  to  SfrP  and  are  protected  by 
copyright  and  other  intellectual  property  laws. 
SfrP's  licenses  ratings  to  NASD.  Hatings  may  not  be 
copied  or  otherwise  reproduced,  repackaged, 
further  transmitted,  transferred,  disseminated, 
redistributed  or  resold,  or  stored  for  subsequent  use 
for  anv  such  purpose,  in  whole  or  in  part,  in  cyjy 
form  or  manner  or  by  any  means  whatsoever,  by 
any  persons  without  SB-P's  prior  written  consent. 


(b)  For  such  TRACE-eligible 
securities,  the  managing  underuTiter 
must  provide  to  the  TR-ACE  Operations 
Center:  (1)  The  CUSIP  number;  (2)  the 
issuer  name;  (3)  the  coupon  rate;  (4)  the 
maturity:  (5)  whether  Rule  144 A 
applies;  and  (6)  a  brief  description  of  the 
issue  (e.g.,  senior  subordinated  note, 
senior  note),  or  if  any  of  items  (2) 
through  (6)  [such  information]  has  not 
been  determined,  such  other 
information  as  [the]  NASD  deems 
necessary' .  The  managing  underwriter 
must  obtain  the  CUSIP  number  and 
provide  it  and  the  information  listed  as 
(2)  through  (6)  not  later  than  5  p.m.  on 
the  business  day  preceding  the  day  that 
the  registration  statement  becomes 
effective,  or.  if  registration  is  not 
required,  the  day  before  the  securities 
will  be  priced.  If  an  issuer  notifies  [an] 
a  managing  underwTiter,  or  the  issuer 
and  the  managing  underwriter 
determine,  that  the  TRACE-eligible 
securities  of  the  issuer  shall  be  priced, 
offered  and  sold  the  same  business  day 
in  an  intra-day  offering  under  Rule  415 
of  the  Securities  Act  of  1933  or  Rule 
144A  of  the  Securities  Act  of  1933.  the 
[member]  managing  underwriter  shall 
provide  the  information  not  later  than  5 
p.m.  on  the  day  that  the  securities  are 
priced  and  offered,  provided  that  if  such 
securities  are  priced  and  offered  on  or 
after  5:00  p.m.,  the  [member]  managing 
underwriter  shall  provide  the 
information  not  later  than  5  p.m.  on  the 
next  business  day.  [A  member]  The 
managing  underwriter  must  make  a 
good  faith  determination  that  the 
security  is  a  TRACE-eligible  security 
before  submitting  the  information  to  the 
TRACE  Operations  Center. 
***** 

II.  Self-Regulatorv  Orsjanization's 
Statement  of  the  Purpose  of.  and 
Statutor\  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Increasing  Tremsparency  and 
Dissemination  of  Information 

The  main  purpose  of  the  proposed 
rule  change  is  to  provide  additional 
transparency  in  the  corporate  bond 
market  by  increasing  the  categories  of 
TRACE-eligible  securities  for  which 
trMisaction  information  is  required  to  be 
disseminated  under  NASD  Rule  6250. 

NASD  currently  requires  that 
transaction  irtformation  in  two  types  of 
TRACE-eligible  securities  be 
disseminated  upon  receipt  by  TRACE. 
Dissemination  is  required  for:  (1)  A 
TRACE-eligible  security  that  is 
Investment  Grade  at  the  time  of  receipt 
of  the  transaction  report  and  has  an 
initial  issuance  size  of  $1  billion  or 
greater  (NASD  Rule  6250(a)(1));  and,  (2) 
50  Non-Investment  Grade '  TRACE- 
eligible  securities  that  are  designated 
according  to  volume,  price  and  other 
standards  set  forth  in  NASD  Rule 
6250(a)(2).  Under  the  current  provision, 
approximately  520  bonds  have  been 
subject  to  dissemination  since  TRACE 
began  on  July  1.  2002. » 

Under  the  proposed  rule  change, 
NASD  will  require  transaction 
information  to  be  disseminated  in  two 
additional  categories  of  Investment 
Grade  TRACE-eligible  securities.  First, 
Investment  Grade  TRACE-eligible 
securities  of  at  least  $100  million  par 
value  (original  issue  size)  or  greater  and 
rated  by  Moody's  as  "A3"  or  higher  and 
S&P  as  "A  -  "  or  higher  will  be 
disseminated.  In  addition,  a  security  in 
this  group  will  continue  to  be 
disseminated  even  if  the  rating  is 
downgraded,  unless  the  rating  decreases 
below  Baa3/BBB  -  .  (The  lower  of  two 
ratings,  if  "split,"  will  be  used  to 
determine  if  dissemination  must  be 
discontinued.)  Bonds  that  have  a  rating 
from  only  one  agency  will  not  be 
included  in  this  group.  See  proposed 
NASD  Rule  6250(a)(3). 

Second,  a  group  of  90  Investment 
Grade  TRACE-eligible  securities  rated 
Baa/BBB  (or  "medium  grade"),  which  is 
the  lowest  Investment  Grade  category, 
will  be  selected  by  NASD,  and 
transaction  information  on  these  debt 


'The  term,  "Non-Investment  Grade"  is  deflned  in 
TRACE  Rule  6210(i). 

»  Minor  fluctuations  in  the  number  of  bonds 
disseminated  occur  because  newly  issued  txinds  are 
added  if  ihev  meet  the  dissemination  criteria,  and 
outstanding  Ixinds  on  which  information  is 
dis.seminated  may  no  longer  be  disseminated,  if,  at 
some  point,  they  fail  to  meet  the  disseminated 
criteria,  or  mature  or  are  retired. 
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securities  will  be  disseminated.  NASD 
will  select  the  securities  in  consultation 
with  independent  economists  who  will 
use  the  data  from  these  securities  as  the 
basis  for  a  study  of  the  effect  of  price 
transparency  on  liquidity.  The  securities 
will  be  selected  so  that  each  of  the  three 
ratings  subcategories  for  "triple-B" 
-rated  bonds  (i.e..  Baal/BBB+.  Baa2/ 
BBB.  and  Baa3/BBB  - )  will  be 
represented  by  a  group  of  30  debt 
securities.  Every  such  issue  shall  remain 
subject  to  dissemination  even  if 
downgraded  or  upgraded.  When  an 
issue  is  "split-rated"  so  that  one  rating 
is  one  of  the  3  "Baa"  or  "BBB"  ratings 
set  forth  above  and  the  second  rating  is 
a  different  "Baa"  or  "BBB"  rating,  the 
lower  of  the  two  ratings  will  be  used  to 
determine  the  category  to  which  a  debt 
security  will  be  assigned  under  this 
provision.  TRACE-eligible  securities 
that  have  a  rating  from  only  one  of  the 
selected  nationally  recognized  statistical 
rating  organizations  will  not  be  selected 
for  inclusion  in  this  group.  See 
proposed  NASD  Rule  6250(a)(4). 

NASD  believes  the  proposed  rule 
change  will  substantially  increase  the 
amount  of  information  available  to  the 
public  and  market  participants  about 
the  debt  markets.  If  the  proposed  rule 
change  is  approved,  over  4.000  TRACE- 
eligible  securities  will  be  subject  to 
dissemination  under  NASD  Rule  6250, 
which  represents  approximately  75%  of 
the  current  average  daily  trading  volume 
of  Investment  Grade  TRACE-eligible 
securities."  The  proposed  rule  change 
substantially  exceeds  the  anticipated 
increase  in  dissemination  in  the  second 
phase  of  TRACE,  "Phase  II."  described 
in  the  original  regulatory  scheme 
approved  by  the  SEC"  In  addition,  the 
proposed  amendments  are  crafted  to 
disseminate  a  large,  diverse  test  group  of 
90  of  the  lowest  rated  Investment  Grade 


''Trading  volume  is  the  total  par  value  of  all 
Investment  (>rade  TKACE-eligibie  securities  traded 
(and  reported)  each  day. 

'".S«w  Securities  Exchange  Act  Release  No.  43873 
(lanuary  23.  2001);  66  FR  8131  (lanuary  29,  2001) 
("Approval  Order").  In  the  Approval  Order,  the  SbC 
approved  NASO  Rule  6250,  which  provided  that 
initially,  transaction  information  on  publicly 
offered.  Investment  Grade  bonds  with  an  initial 
issuance  size  of  SI  billion  or  greater,  and  the  FIPS 
50,  would  be  distributed  immediately.  The  SEC  also 
discussed  NASD's  plans  lu  phase  in  the 
dissemination  of  additional  securities.  Under  the 
phase-in  schedule,  the  Bond  Transaction  Reporting 
C>)minittee  ("BTRC").  an  advisory  committee  of 
industry  representatives,  was  to  advise  the  NASD 
Board  of  Governors  regarding  liquidity  issues  By 
the  end  of  Phase  1  (September  30,  2002).  the  BTRC: 
was  obligated  to  recommend  to  the  NASD  Board 
"dissemination  protocols  for  investment  grade 
bonds,  starling  with  the  largest  issuance  size,  that, 
when  combined  together,  make  up  the  top  50%  (by 
dollar  volume)  of  such  bonds."  (66  FR  8131,  8134. 
Dissemination  of  these  securities  was  to  begin  in 
Phase  n.  File  No.  SR-NASD-99-65. 


TRACE-eligible  debt  securities  to  obtain 
additional  empirical  data  about  the 
impact  that  dissemination  may  have  on 
the  liquidity  of  a  market  or  a  market 
sector.  Finally,  the  BTRC.  a  committee 
comprised  of  industry  representatives, 
fully  concurs  with  the  proposal  and 
believes  it  should  be  adopted. 

Other  Minor  Changes 

NASD  is  proposing  minor  changes  to 
NASD  Rule  6210(e)  and  NASD  Rule 
6260.  In  addition.  NASD  is  proposing 
administrative  changes  to  various  rules 
that  are  the  subject  of  this  filing,  to 
reflect  recent  NASD  organizational 
changes. 

In  NASD  Rule  6210(e).  NASD  is 
proposing  to  add  the  term,  "customer." 
to  the  defined  term,  "party  to  the 
transaction."  Under  the  TRACE  Rules,  a 
non-NASD-member  customer  of  a 
broker-dealer,  when  buying  or  selling  a 
security,  is  considered  a  "party  to  the 
transaction."  In  addition,  for  purposes 
of  the  Rule,  "customer"  includes  a 
broker-dealer  that  is  not  an  NASD 
member.  NASD  believes  that  NASD 
Rule  6210(e)  would  be  clearer  if  the 
term  "customer"  is  included  in  the 
definition  of  "party  to  the  transaction." 
and  the  Rule  clearly  states  that  broker- 
dealers  that  are  not  NASD  members  are 
included  in  the  term  "customer." 

In  addition,  NASD  is  proposing  minor 
changes  to  NASD  Rule  6260  to  use  the 
term,  "managing  underwriter" 
consistently  when  referring  to  a  member 
that  is  responsible  for  complying  with 
NASD  Rule  6260  and  to  clarify  that  the 
CUSIP  number  of  a  TRACE-eligible 
security  must  be  provided  to  NASD  at 
all  times  to  comply  with  NASD  Rule 
6260(b). 

Finally,  in  the  provisions  that  are 
subject  to  other  amendments.  NASD  is 
deleting  the  term,  "Association."  and 
substituting  the  term.  "NASD."  These 
are  administrative  changes  only  to 
reflect  recent  NASD  organizational 
changes. 

2,  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A{b)(6)  of  the  Act,'  which 
requires,  among  other  things,  that 
NASD's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  NASD  believes  that  the 
proposed  rule  change,  if  approved,  will 
protect  investors  and  the  public  interest 


"15  U.S.C.  78o-3(b)(6). 
refer  to  File  number  SR-NASD-2002-174  and 
should  be  submitted  by  January  17,  2003. 


by,  among  other  tlunu-    in   rtfasing 
transparency  in  tho  tixcd  mrome 
markets  and  clarifying  otin  r  !  K.\CE 
Rule  provisions. 

B.  Self-Regulatory  Ofganixation's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

Ill    Ddtc  lit  Kffprtiveness  of  the 
Prnpi)s»'d  Rule  (^hanye  and  1  iiniiiK  tor 
Commission  At  tion 

NASD  has  requested  that  the 
Commission  find  good  cause  pursuant 
to  Section  19(b)(2)  for  approving  the 
proposed  rule  change  prior  to  the  30lh 
dav  after  publication  in  the  Federal 
Register.  Because  NASD  believes 
investors  would  benefit  and  the  public 
interest  would  be  served  by  providing 
the  public  access  more  quickly  to 
substantially  more  real-time  transaction 
information  and  by  adopting  clarifying 
changes  to  the  TRAC'E  Kul'-^    ind  in 
light  of  the  fact  that  the  putjiu  and 
members  previously  were  given  the 
opportunity  to  comiii' 11 1  .nui  liid 
provide  extensive  ci.iiiui'  nts  .liiout  the 
dissemination  of  TRACE-eligible 
securities.  NASD  has  requested  that  the 
Commission  accelerate  the  effectiveness 
of  the  proposed  rule  change  prior  to  the 
:?nth  dav  after  its  publication  in  the 
Kederal  Register. 

Within  J5  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  f'onimi^^inn 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

1\    Solu  tdtiDii  of  (comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
changr  !<;  < niTJistent  with  the  Act. 
Person.s  m.ikiiiL;  vsrit!*  n  submissions 
should  file  six  copies  thereof  v\  ifh  the 
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•Secretarv,  Securitie.s  and  Ex(  hango 
Commission.  450  Fifth  Street.  N\V., 
Washington.  DC  20.54^0609.  Copies  of 
the  suhmission,  all  subsequent 
amendments,  all  written  statements 
with  respect  tu  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
(Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-1 74  and  should  be 
submitted  by  January  17.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 
|,  Lynn  Taylor 
Assistant  Secretary 
'FR  Do(    02-32735  Filed  12-26-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47067;  File  No.  SR-NASQ- 
2002-177] 

Self-Regulatory  Organizations: 
National  Association  of  Securities 
Dealers,  Inc.:  Notice  of  Filing  and 
Imntediate  Effectiveness  of  Proposed 
Rule  Change  To  Amend  the  Pricing 
Schedule  for  Nasdaq  Trading 
Applications'  Tools  Plus  Product 

Dec:ember  2ff,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
.Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19l>-4  thereunder.^ 
notice  is  hereby  given  that  on  December 
13.  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary. 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission  ")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 


comments  on  the  proposed  rule  change 

from  interested  persons. 

1.  Self-Regulator\  OrEaiii/atiim's 
Statement  of  the  Termv  nt  Sut)«>tHn(e  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  NASD 
Rule  7050(e)(2),  the  pricing  schedule  for 
Nasdaq  Trading  Applications'  Tools 
Plus  product.  Nasdaq  will  implement 
the  proposed  rule  change  immediately 
upon  filing. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
[brackets]. 


7050.  Other  Services 

(a)-{d)  No  Change, 
(e)  Software  Products 

(1)  No  change. 

(2)  The  follovkdng  deposits  and  fees 
shall  be  paid  by  all  customers  of  Tools 
Plus: 

(A)  No  change. 

(B)  Terminal  Charge 


Fee  Charge 


Terminal  Charge  per  full  functionality  terminal  [("PT")]  equipped  with  Tools  Plus 
(More  than  30  terminals  if  customer  signs  two-year  contract). 

(All  other  situations)  

Terminal  Charge  per  correspondent/floor  broker  terminal  equipped  with  Tools  Plus  ... 

Minimum  [fee]  Terminal  Charge ". 

(C)  Fee  Charge 

Connection  Charge  to  Nasdaq  Computer-to-Computer  Interface  (CTCI)  

Connection  Charge  to  Nasdaq  Service  Deliver)'  Platform  (SDP)  (charged  to  subscribers 
who  handle  customer  orders) 

Installation  Fee^  lone-time  charge  for  Tools  Plus  and  includes  [one]  up  to  15  ter- 
minals). 

(each  additional  set  of  up  to  15  terminals)  ^  

Port  Charges  (one-time  charge  per  line) » 

(one-time  aggregate  charge  for  two  lines)  

Training  Fee  on-site  at  customers  

Training  Fee  for  course  at  Nasdaq  Tools  

Electronic  communication  network  (ECN)  maintenance  charge  (charged  to  subscribers 
who  route  orders  to  ECN). 


Price 


$500/[PT]fenninay/month 

$759/[PT]terminai/month 

S550//erminay/month 

$2,0D0/month 

Price 
$265/month 
$250/month 

$[13,550]  16,000 

$[140]  13,000 

$1,250 

$2,500 

$400/day  (plus  travel  expenses) 

$150/course 

$250/per  ECN/month 


Market  data  redistribution  charges, 
which  are  set  by  the  relevant  market 
data  provider,  are  passed  through  to 
Tools  Plus  subscribers  at  cost. 

(D)  No  change. 


"  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 


II.  Self-Regulaton.  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed 
comments  it  received  on  the  proposed 
rule  change  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


2  17CFR240.19b-4. 

3  Installation  Fee  includes  two  hours  of  on-site     - 
training  of  customer  personnel  and  all  programming 


in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  below  in  Sections 
A,  B.  and  C.  of  the  most  significant 
aspects  of  such  statements. 


costs  associated  with  one  customized  interface  for 
the  customer  to  access  its  clearing  firm. 
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A.  St^lj-Hegulatory  Urgunization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  is  proposing  to  make  several 
modifications  to  the  price  schedule  for 
the  Tools  Plus  software  product  offered 
by  Nasdaq  Trading  Applications 
("NTA")  (formerly  Nasdaq  Tools.  Inc.). 
Specifically.  Nasdaq  is  (i)  modifying  the 
price  for  installation  of  NTA's  Tools 
Plus  system,  and  (ii)  establishing  a  price 
for  a  new  type  of  Tools  Plus  terminal 
that  Nasdaq  will  make  available  for  use 
by  correspondents  and  floor  brokers.'' 
Tools  Plus  is  a  software  product  that 
provides  subscribers  with  order 
management  and  routing,  trade 
reporting,  clearing,  and  regulatory 
compliance  functionality. 

Installation  Fee 

Under  the  current  pricing  schedule 
for  Tools  Plus,  a  customer  pays  a  fee  of 
$13,550  for  the  installation  of  its  first 
Tools  Plus  terminal  and  an  incremental 
fee  of  $140  for  the  installation  of  each 
additional  Tools  Plus  terminal.  When 
Nasdaq  installs  Tools  Plus  at  the  offices 
of  a  customer,  it  must  procure  Nasdaq- 
owned  hardware,  such  as  servers, 
routers,  and  switches,  that  interfaces 
with  the  customer's  terminals,  as  well  as 
commercial  software  products  that  run 
on  this  equipment.  The  amount  and 
complexity  of  hardware  and  software 
required  to  support  each  customer 
differs,  based  on  a  complex  set  of 
variables,  including  the  number  of 
employees  of  the  customer  that  will  use 
the  product;  the  number,  volume,  and 
liquidity  of  the  securities  traded  by  the 
customer,  the  extent  to  which  the 
customer  engages  in  pre-open  trading: 
and  the  data  processing  options  selected 
by  the  customer.  Nasdaq  represents  that 
the  installation  fee  is  intended  to  cover 
the  costs  of  this  hardware  and  software, 
as  well  as  associated  Nasdaq  personnel 
costs.  Nasdaq  has  concluded,  however, 
that  the  current  level  of  installation  fees 
does  not  cover  these  costs  in  many 
cases.  Accordingly,  Nasdaq  is  increasing 
the  basic  installation  fee  to  $16,000, 
with  this  fee  covering  the  first  15 
terminals  installed.  The  fee  for 
additional  terminals  will  be  $13,000  for 


*Tn  clatR.  all  of  Nasdaq's  ciistomnrs  for  Tools  Plus 
have  been  NASD  memtxtrs  Nasdaq  anllcipates. 
howHVfir.  thai  some  of  the  users  of  floor  broker 
terminals  may  be  non-memb)!rs.  Accordingly. 
Nasdaq  represents  that  it  will  Tile  a  separate 
propcsed  rule  change  to  establish  Tools  Plus 
pricing  for  non-members  at  levels  identical  to  those 
established  for  members,  and  will  not  offer  Tools 
Plus  products  to  non-members  prior  to  the  effective 
date  of  that  filing. 


each  group  ot  up  to  15  terminals 
installed 

Correspondent/Floor  Broker  Terminal 

Nasdaq  is  proposing  to  offer  Tools 
Plus  terminals  with  reduced 
functionality  for  use  by  correspondent 
firms  or  floor  brokers  to  route  orders  to 
specified  broker-dealers  with  whom 
they  have  an  established  relationship,  at 
a  reduced  fee  of  $350  per  terminal  per 
month."'  Unlike  a  full  functionality 
terminal,  the  terminals  would  not 
contain  functionality  to  acce{»t  order 
flow,  to  compile  statistics  on  order 
execution,  or  to  route  orders  to  a  wide 
range  of  market  centers.  Accordingly, 
Nasdaq  believes  that  these  terminals 
should  be  offered  at  a  reduced  price. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A  of  the  Act."  in 
general,  and  with  Section  15A(b)(5)  of 
the  Act,^  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
aiftong  members  and  issuers  and  other 
persons  using  any  facility  or  system 
which  the  NASD  operates  or  controls. 

B.  Self- Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

Nasdaq  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  on  the  proposed 
rule  change  contained  in  this  filing. 

Ill   Dafp  nf  Fffrrtivpnrss  of  the 
I'ropdst'd  Kulf  (  liaiiyt'  and  i  iiiiiiii;  tm 
(  oniiDissiiin   \i  tioti 

1  he  loregDing  rule  change  has  become 
effective  pursuant  to  Section 
19(b){3)(A)(ii)ofthe  Act»and  • 

subparagraph  (f)  of  Rule  19b— 4 
thereunder,"  because  it  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  self-regulatory 
organization.  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 


interest,  lor  the  prutectiun  ol  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  I3C  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-1 77  and  should  be 
submitted  by  January  17,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland. 
Deputy  Secretary . 

|FR  Doc.  02-32790  Filed  12-26-^)2;  8:45  am] 
BHJJNO  CODE  8010-1-M 


•15  1I.S.C.  780-3. 
'15  U.S.C.  78o-3(b|(5). 
•ISD.S.C  78»(bH3|(A)(ii). 
•  17  CFR  240.1 9b-4(f) 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No   34-47025   File  No  SR-NYSE- 
2002-59] 

Self  Regulatory  Organizations;  Notice 
ot  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange.  Inc. 
Relating  to  Pilot  Programs  for 
Mediation  and  Administrative 
Conferences 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  November 
4,  2002  the  New  York  Stock  Exchange, 
Inc.  ("Exchange"  or  "NYSE")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
a  proposed  rule  change  (SR-NYSE- 
2002-59)  as  described  in  Items  1,  II  and 


'0  17  CFR  200.3O-3(aM12) 
'15  U.S.C.  78s(bl(ll. 
2  17CFR240.19B-4. 


Federal  Register/ Vol.  67.  No.  249/ Friday.  December  2".  2002    Notice.- 


•9215 


111  below,  which  Items  have  been 
prepared  by  the  Exchange  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons  On 
December  18,  2002.  the  NV.SE  submitted 
.Amendment  No.  1  to  the  prt)posaL' 

I.  Self-Regulator>'  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  allow 
its  pilot  programs  for  Mediation  and 
Administrative  Conferences  (Rules  638 
and  639)  to  expire  on  December  30. 
2002  and  adopt  Rules  6.38  and  639  as 
amended.  The  Exchange  is  also 
proposing  amendments  to  Rules  628 
(Agreement  to  .\rbitrate)  and  630 
(Uniform  Arbitration  Code)  to  reflect  to 
the  adoption  of  Rules  638  and  639. 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  (brackets], 
***** 

NYSE  Constitution  and  Rules 

Rule  628.  Agreement  to  Arbitrate 

Article  XI  of  the  Constitution  and 
Rules  60O-l637]6J9  shall  be  deemed  a 
part  of  and  be  incorporated  by  reference 
in  every  agreement  to  arbitrate  under 
the  Constitution  and  Rules  of  the  New 
York  Stock  Exchange,  Inc. 
***** 

Rule  630.  Uniform  Arbitration  Code 

The  provisions  of  the  Uniform 
Arbitration  Code  contained  in  Rules  600 
to  [637)639  shall  also  applv  to 
controversies  between  members,  allied 
members,  member  firms,  member 
organizations  and/ or  non-members  who 
are  not  (public)  customers  except  in  so 
far  as  such  provisions  specifically  apply 
to  matters  involving  (public)  customers. 
***** 

Rule  638.  Mediation 

(a)  Mediation  Pending  Arbitration 

(1)  [A  single  mediation  session  of  up 
to  four  hours  will  be  conducted  in  all 
cases  submitted  for  arbitration  where 
the  amount  of  the  claim  is  S250.000  or 
more. 

(2)  The  New  York  Stock  Exchange 
will  provide  the  parties  with  a  mediator. 
The  mediator's  fee  for  the  single 
mediation  session  shall  be  S500  and 
shall  be  paid  by  the  New  York  Stock 
Exchange.  If  the  parties  select  a 
mediator  of  their  own  choosing,  from 
outside  the  list  of  proposed  mediators, 


^  See  letter  to  Florence  Harmon.  Senior  Special 
Counsel,  SEC.  from  Darla  Sluckey,  Corporate 
Secretary,  NYSE,  dated  December  17.  2002 
("Amendment  No.  1  ").  In  Amendment  No.  1.  the 
NYSE  made  technical  changes  to  the  rule  text,  the 
substance  of  which  is  incorporated  into  this  notice. 


they  shall  be  responsible  for  any 
difference  in  the  mediator's  fee  if  the 
parties  desire  they  can  extend  the 
mediation  beyond  the  first  session  at 
their  own  expense.)  If  the  parties  agree, 
anv  matter  submitted  for  arbitration  at 
the  .Veil  York  Stock  Exchange  is  eligible 
to  be  submitted  la  mediation 

(2l[{3]\  Unless  the  parties  agree  on  a 
mediator,  the  Director  of  Arbitration, 
upon  request  from  the  parties,  will  send 
a  list  of  five  proposed  mediators 
together  with  the  mediators' 
biographical  information  described  in 
Rule  608.  The  parties  shall  have  ten 
days  to  agree  on  a  mediator  from  the  list 
or  choose  their  own  mediator.  If  no 
agreement  is  reached,  the  Director  of 
Arbitration  will  select  a  mediator  from 
the  list  unless  all  the  names  on  the  list 
are  objected  to  by  the  parties.  In  that 
instance,  the  Director  of  Arbitration  will 
appoint  a  mediator  from  outside  the  list. 

13)1[A)]  Unless  otherwise  agreed  to  by 
the  parties,  mediation  shall  not  delay 
the  arbitration. 

(4)1(5)1  The  mediation  shall  be 
confidential  and  no  record  kept  of  the 
proceeding.  The  mediator  will  not  be 
permitted  to  act  as  an  arbitrator  in  the 
same  case  and  the  mediator  shall  not  be 
called  to  testif\-  in  any  proceeding 
regarding  the  mediation. 

1(6)  In  all  other  matters  submitted  to 
arbitration,  mediation  shall  be  available 
upon  the  consent  of  the  parties,  at  their 
own  expense.)  (b)  Mediation  Prior  to 
Arbitration 

(1)  If  the  parties  agree,  any  matter 
eligible  for  arbitration  under  the 
Constitution  and  Rules  of  the  New  York 
Stock  Exchange  ma\  be  mediated  at  the 
Exchange  To  begin  a  mediation  under 
this  paragraph,  the  parties  must  file 
with  the  Exchange  an  agreement  to 
mediate 

(2)  A\  the  time  of  filing  an  agreement 
to  mediate,  a  party  shall  pay  a  non- 
refundable filing  fee  to  the  Exchange  as 
required  for  the  filing  of  an  arbitration 
for  the  same  amount  in  dispute  under 
Rule  629  (Schedule  of  Fees)  unless  the 
fee  is  waived  by  the  Director  of 
Arbitration.  The  parties  are  directly 
responsible  for  the  payment  of  the 
mediator's  fee. 

(3)  If  the  case  does  not  settle  after 
mediation,  the  non-refundable  filing  fee 
will  be  applied  to  the  non-refundable 
filing  fee  if  a  party  elects  to  commence 
an  arbitration. 


Rule  639.  Administrative  Conferences 

[In  all  cases  where  the  amount  of  the 
claim  is  S250.000  or  more,  the  parties 
shall  attend]  Prior  to  the  scheduling  of 
a  hearing  [under  Rule  607],  an 
administrative  conference  may  be 


scheduled  at  the  request  of  a  pan* .  wi. 
arbitrator,  or  in  the  discretion  of  the 
Director  of  Arbitration  (with  the 
arbitrators).  [The  Director  of  Arbitration 
will  schedule  tjTlie  conference  will  be 
scheduled  for  a  date  no  sooner  than  30 
days  after  the  request  unless  the  parties 
agreed  to  a  date  that  can  be 
accommodated  by  the  Exchange  (within 
90  days  after  the  Director  serves  the 
Statement  of  Claim,  unless  all  parties 
request  that  it  be  scheduled  later).  The 
Administrative  Conference  will  be 
[conducted]  held  by  telephone  (with  the 
chairperson  presiding)  [and]  with  the 
arbitrator  or  a  person  appointed  by  the 
Director  of  Arbitration  [[either]  an 
Arbitration  Counsel  [or  an  arbitratori) 
[will]  preside  during  the  conference.  In 
any  claims  involving  a  [public] 
customer,  any  arbitrator  appointed  will 
be  a  public  arbitrator  (will  conduct  the 
administrative  conference,)  unless  the 
[public!  customer  demands,  in  writing, 
a  securities  arbitrator.  [The  chairperson 
shall  have  discretion  to  conduct  the 
conference  in-person  and  may  request 
that  all  of  the  arbitrators  attend  the 
conference.) 

At  the  conference,  [the  Arbitrator(s) 
may  establish  a  schedule  for  discovery 
and  the  hearing,  issue  subpoenas  and 
direct  the  appearance  of  witnesses,  and 
resolve  or  narrow  any  other  issue  which 
may  expedite  the  arbitration)  the 
presiding  person  mil  address 
procedural  matters  including,  but  not 
limited  to,  setting  a  schedule  for 
discovery  and  the  hearing  as  described 
in  Rule  61 9  (d)  or  (e)  as  applicable. 
(Rules  638  and  639  approved  on  a  two- 
year  basis  through  December  30,  2002.) 

t  i  *  *  * 

II.  Splf-Rpeulatur\  Oreanization's 
Statement  of  the  Purpose  of    and 
Statuton  Basis  tor    the  Proposed  Kult 
Change 

In  Its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange's  proposed  rule 
changes  are  intended  to:  (1)  Adopt  a 


792  Hi 


Federal  Rptjister  /  Vol.  67,  No.  249 /Friday.  December  27,  2002 /Notices 


rule  for  mediation  that  parties  may  agree 
to  at  their  own  expense  (Rule  638);  (2) 
adopt  an  Administrative  Conference 
rule  that  provides  for  the  scheduling  of 
an  administrative  conference  at  the 
request  of  the  parties  or  discretion  of  the 
arbitrator(s)  or  Director  of  Arbitration; 
(3)  provide  that  the  Director  may 
appoint  a  staff  member  or  arbitrator  to 
preside  at  the  administrative  conference 
which  is  to  be  held  via  telephone 
conference  call  and  limited  to 
procedural  matters  (Rule  639);  and  (4) 
amend  Rules  628  (Agreement  to 
Arbitrate)  and  630  (Uniform  Arbitration 
Code)  to  reflect  adoption  of  rules  638 
(Mediation)  and  639  (Administration 
Conferences). 

Rules  638  (Mediation)  and  639 
(Administrative  Conferences)  were 
originally  approved  by  the  Commission 
on  a  2-year  pilot  basis  on  November  19, 
iggs.-*  On  December  29,  2000.  the 
Commission  approved  amendments  to 
the  two  pilot  rules  and  granted  a  2-year 
extension.'' 

The  Exchange  is  proposing  to  allow 
the  pilot  to  expire  and  adopt  Rule  638 
as  amended  to  eliminate  automatic 
scheduling  of  mediation  and  the 
Exchange's  payment  of  $500  toward  the 
mediator's  fee.  As  amended.  Rule  638 
will  provide  for  mediation  in  any  case 
where  the  parties  agree,  and  at  their 
own  expense,  either  before,  an 
arbitration  is  filed  or  during  the 
pendency  or  an  arbitration. 

The  intent  of  the  pilot  mediation  rule 
was  to  encourage  an  early  resolution  of 
disputes.  The  results  have  not  been  as 
good  as  anticipated.  Initially, 
practitioners  favored  the  pilot  mediation 
program  because  it  aided  them  in 
getting  their  clients  to  consider 
mediation,  which  is  a  process 
completely  under  the  parties  control. 
However,  in  1999  only  41%  of  industry 
cases  submitted  for  mediation  settled. 
The  percentage  fell  to  26%  in  2000.  then 
rose  to  40%  and  fell  to  38%  respectively 
in  2001  and  2002.  In  addition, 
mediations  involving  customers,  which 
settled  at  over  90%  in  1999  and  2000. 
fell  to  65%  in  2001  and  just  barely  50% 
in  the  first  half  of  2002.  Recently  parties 
participating  in  the  pilot,  particularly 
customers,  have  complained  that  the 
mediation  sessions  are  too  often  used  as 
means  of  obtaining  discovery,  or  the 
opposing  party  appears  with  little  or  no 
authority  to  settle. 

Mediation  works  best  when  both 
parties  are  willing  to  negotiate  and  craft 
their  own  resolution  rather  than  leaving 


the  final  determwidtinn  r    .t  rinri  party, 
such  as  an  arbitrator.  At.t.urdiagly,  the 
Exchange  is  proposing  amending  the 
mediation  rules  to  provide  for 
mediation  only  upon  agreement  of  the 
parties  and  at  their  expense.  The 
Exchange  will  continue  to  facilitate 
mediations  in  cases  filed  for  arbitration 
without  imposing  any  additional 
administrative  fees.  Parties  who  wish  to 
mediate  prior  to  arbitration  will 
continue  to  be  required  to  submit  a 
filing  fee.  which  will  be  credited  toward 
the  arbitration,  if  mediation  is 
unsuccessful. 

As  a  companion  to  the  mediation 
pilot,  the  Exchange  adopted,  on  a  pilot 
basis.  Rule  639  Administrative 
Conferences,  with  the  intent  of  bringing 
parties  and  arbitrators  together  early  in 
the  process  with  a  view  toward 
expediting  the  arbitration.  Originally 
designed  for  claims  of  $500,000  or  more. 
Rule  639  was  amended  in  December 
2000  and  the  ceiling  lowered  to 
$250,000.  Under  the  pilot,  an 
administrative  conference  was 
automatically  scheduled  shortly  after 
the  answer  to  the  statement  of  claim  was 
filed. 

In  the  time  since  its  adoption,  the 
administrative  conference  pilot  proved 
to  be  useful  in  cases  where  the  parties 
cooperated  in  pursuing  a  swiff 
resolution  of  their  dispute.  In  other 
cases  it  has  become  an  abused  process 
where  parties  have  sought  to  use  the 
conference  to  delay  the  process  and  thus 
defeated  the  original  intent  of  the  pilot. 

The  Exchange  is  proposing  to  allow 
the  pilot  to  expire''  and  adopt  Rule  639. 
as  amended,  to  provide  that  an 
administrative  conference  will  be 
scheduled  only  when  requested  by  the 
parties  or  at  the  discretion  of  the 
Director  of  Arbitration  or  the 
arbitrator(s).  The  Director  of  Arbitration 
will  appoint  a  member  of  the  Exchange 
arbitration  staff  or  an  arbitrator  to 
preside.  The  administrative  conference 
will  be  conducted  via  conference  call. 
The  conference  will  be  limited  to 
procedural  matters  such  as  discovery 
and  scheduling  of  the  hearing.  An 
arbitrator  may  issue  an  order  at  the 
conclusion  of  the  administrative 
conference.  If  an  arbitration  staff 
member  presides,  he  or  she  will  assist 
the  parties  in  reaching  agreement  on 
procedural  issues. 


*  See  Securities  Exchange  Ad  Release  Ad  34- 
40695  (November  19.  1998). 

"^  See  Securities  Exchange  Act  Release  No.  34- 
43785  (December  29.  2000). 


"  Because  this  proposed  rule  has  not  yet  been 
approved,  the  NYSE  plans  to  file  a  proposed  rule 
change  to  extend  the  pilot  until  such  time  as  .SR- 
NYSE-2002-59  is  approved  by  the  Commission. 
Telephone  conversation  between  Rotiert  S 
Clemenle.  Diredor  of  Arbitration.  NYSE,  and 
Florence  E.  Harmon.  Senior  Special  Counsel.  SEC 
on  December  9.  2002. 


Thf  proposed  amendments  to  Rules 
628  and  630  reflect  the  adoption  of 
Rules  638  and  639. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  changes  are  consistent  with 
Section  6(b) '  of  the  Act."  in  particular. 

in  that  it  is  (ifsi^iifd  \n  pri'vt>nt 
fraudulent  ami  iiiampuldtivc  m  t--  aiid 
practices,  to  promote  just  and  equitahlf 
principles  by  insuring  that  menihers  and 
member  organizations  and  the  public 
have  a  fair  and  impartial  forum  for  the 
resolution  of  their  disputes. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  fiirtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

HI.  Date  ot  FOet  tiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  tli>  FcdiTal 
Register  or  within  such  longer  periud  (i) 
as  the  Commission  may  designate  up  to 
a  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  changes,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

IV.  Solit  itation  of  Caimments 

Interested  person  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  (6)  copies  thereof  with 
the  Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
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C^ommission.  an(i  ai!  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  anv  person,  other  than 
those  that  mav  he  withheld  h^om  the 
public  in  accordance  w  ith  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Puhli(  Reference 
Room. 

Copies  of  the  filing  will  also  he 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  file 
number  SR-NYSE-2002-59  and  should 
be  submitted  by  January  17,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
I.  Lynn  Taylor, 
Assistant  Secretary. 
(PR  Doc.  02-32738  Filed  12-26-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47024:  File  No.  SR-NYSE- 
2002-37] 

Setf-Regulatory  Organizations;  New 
York  Stock  Exchange;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  1  Thereto  by  New  York  Stock 
Exchange  To  Amend  the  Exchange's 
Automatic  Execution  Facility  (NYSE 
Direct-*-) 

Deremher  18   2002. 
I.  Introduction 

On  August  29,  2002,  the  New  York 
Stock  Exchange  ("NYSE")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")'  and  rule  19b-4 
thereunder, "^  a  proposed  rule  change  to: 
(i)  Amend  NYSE  rule  13  to  provide  for 
a  one-year  pilot  program  to  expand 
Direct-)-  order  size  eligibility  for 
Investment  Company  Units,  including 
Exchange-Traded  Funds  CETPs"),  and 
Trust  Issued  Rei  eipt'-   Mich  as  Holding 
Compaii\  I)epositar\  Receipts 
("HOLDRs  ■);  (n)  amend  NY.SH  rule  1002 
to  include  Investment  (ximpany  Units 
and  Trust  Issued  Reteipts  and  to 
provide  that  Investment  Company  U'nits 
trade  until  4:15p.m.;  and  (in)  amend 
NYSE  rule  1005  to  reflect  that  the  rule 
applies  to  Investment  Company  I  'nits 
and  Trust  Issued  Receipts.  C)i. 


September  20.  2002,  the  rule  proposal 
was  published  for  comment  in  the 
Federal  Register  '  On  December  16. 
2002.  the  NYSE  filed  Amendment  No.  1 
to  the  proposed  rule  change."  No 
comments  were  received  on  the 
proposed  rule  change.  This  order 
approves  the  proposed  rule  change  and 
issues  notice  of,  and  grants  accelerated 
approyal  to.  Amendment  No.  1. 

II.  Description  of  the  Proposed  Rule 
Change 

N'^  SE  Direct-t-  provides  for  the 
automatic  execution  of  limit  orders  in  a 
stock  ("auto  ex"  orders)  against  trading 
interest  reflected  in  the  Exchange's 
published  quotation."^  An  auto  ex  order 
priced  at  or  above  the  Exchange's 
published  offer  price  (in  the  case  of  an 
auto  ex  order  to  buy),  or  an  auto  ex 
order  priced  at  or  below  the  Exchange's 
published  bid  price  (in  the  case  of  an 
auto  ex  order  to  sell)  would  receive  an 
automatic  execution  without  being 
exposed  to  the  auction  market,  provided 
the  bid  or  offer  is  still  available. 

Currently,  order  size  eligibility  for  all 
auto  ex  orders  for  stocks  is  1099  shares 
or  less.  The  Exchange  is  proposing  to 
expand  the  size  of  orders  eligible  for 
automatic  execution  under  NYSE 
Direct-t-  to  a  maximum  of  10,000  shares 
for  two  Exchange  products.  These  are 
Inyestment  Company  Units  (as  defined 
in  paragraph  703.16  of  the  Listed 
Company  Manual),  including  ETFs.  and 
Trust  Issued  Receipts  (such  as 
HOLDRs).  which  are  defined  in  NYSE 
rule  1200.  The  Exchange  believes  that 
the  increase  in  the  number  of  shares 
eligible  for  automatic  execution  for 
Investment  Company  Units  and  Trust 
Issued  Receipts  will  serve  to  attract 
additional  order  flow  to  NYSE  Direct-t-. 
The  expanded  order  size  would  be 
phased  in  as  a  pilot  program,  with  order 


•  17  CFR  200.30-3(a)(12). 
'15  use.  78s(b)(l). 
M7CFR240.19b-4. 


3  See  Securities  Excliange  Act  Release  No.  45816 
(April  24,  2002).  67  FR  30406. 

«  See  letter  from  Dark  C.  Stuckey.  Corporate 
Secretary,  NYSE,  to  Nancy  Sanow.  Assistant 
Director.  Division  of  Ivlarket  Regulation. 
Commission,  dated  December  12,  2002 
(■'Amendment  No.  1").  In  Amendment  No.  1.  the 
Exchange:  (1)  provided  detailed  information  about 
the  standards  that  would  be  employed  to  determine 
whether  to  increase  Direct+  order  size  and  (2) 
amended  rule  13  to  specify  that  the  pilot  program 
for  increased  order  size  eligibility  for  Direct*  orders 
in  Investment  Company  Units  and  Trust  Issued 
Receipts  will  run  until  December  23.  2003. 

s  NYSE  Direct*  was  originally  filed  as  a  one-year 
pilot.  It  was  approved  in  Securities  Exchange  Act 
Release  No.  43767  (December  22.  2000).  66  FR  834 
Oanuary  4,  2001).  The  pilot  was  subsequently 
extended  for  an  additional  year  by  SR-NYSE-2001- 
50  and  approved  by  Securities  Exchange  Act 
Release  No.  45331  (January  24.  2002),  67  FR  5024 
(February  1,  2002).  The  pilot  was  recently  extended 
until  December  23.  2003.  See  Securities  Exchange 
Act  Release  No.  34-46906  (November  25.  2002).  67 
FR  72260  (December  4.  2002). 


size  raised  on  a  gradual,  "stair  step" 
basis  to  a  maximum  of  10.000  shares  as 
experience  is  gained.  The  proposed 
pilot  program  time  period  would  expire 
on  December  23.  2003.*^ 

The  NYSE  believes  that  that  the 
appropriate  level  to  start  accepting 
Direct  -f  orders  under  this  proposed  rule 
change  will  be  between  2,500  and  5,000 
shares.  Subsequent  increases  in  the  . 
order  eligibility  levels  will  be  made  after 
experience  is  gained  with  trading  at  the 
initial  level  and  at  each  subsequent 
level. '^ 

To  implement  the  proposed  pilot 
program,  the  Exchange  is  modifying 
NYSE  rule  13  to  codif>-  the  pilot 
program;  amending  NYSE  rule  1002  to 
permit  orders  in  Investment  Company 
Units  and  Trust  Issued  Receipts  to  be 
executed  via  NYSE  Direct  +  and  to 
provide  that  orders  in  Investment 
Company  Units  trade  until  4:15  p.m.; 
and  modifying  NYSE  rule  1005  to  apply 
the  requirement  in  the  rule  of  auto  ex 
order  entry  for  the  same  customer  in  the 
same  stock  at  time  intervals  of  no  less 
than  30  seconds  between  entry  of  each 
order,  to  Investment  Company  Units 
and  Trust  Issued  Receipts 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1.  including  whether  Amendment  No.  1 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 


''  See  Amendment  No.  1 ,  supra  note  4. 

-The  NYSE  will  consider  the  ability  of  the 
specialist  to  maintain  a  fair  and  orderly  market  in 
Investment  Company  Units  or  Trust  Issued  Receipts 
with  the  increased  Direc1->  order  sire  and  the 
operational  impact,  if  any  resulting  from  the 
increased  order  size  eligibility.  The  NYSE  has  also 
provided  that  an  increase  in  order  size  eligibility 
will  be  preceded  by  at  least  a  one-week  notice  to 
the  membership  before  implementation.  See 
Amendment  No.  1.  supra  note  4 
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NYSE-2002-37  and  should  be 
submitted  by  January  17,  2003. 

IV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange." 
Specifically,  the  Commission  believes 
the  proposed  rule  change  is  consistent 
with  section  6(b)(5)  of  the  Act,**  which 
requires  among  other  things,  that  the 
rules  of  the  Exchange  are  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  national  market 
system,  and  in  general  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  that  including 
Investment  Company  Units  and  Trust 
Issued  Receipts  in  the  Direct  +  pilot  is 
a  reasonable  expansion  of  the  Direct  + 
pilot.  The  Commission  believes  that  this 
allows  customers  who  value  speed  and 
certainty  of  automatic  executions  to 
participate  in  Direct  +.  The  Commission 
also  believes  that  the  expansion  of  the 
maximum  order  size  for  these  products 
is  reasonably  designed  to  permit  the 
exchange  to  attract  additional  order  flow 
and  potentially  increase  the  depth  and 
liquidity  of  the  exchange's  market  to  the 
benefit  of  investors. 

The  Commission  finds  good  cause  for 
accelerating  approval  of  Amendment 
No.  1  because  it  merely  clarifies  the 
standard  the  NYSE  would  use  in 
determining  whether  to  increase  the 
Direct  +  order  size,  coordinates  the  pilot 
termination  date  with  the  date  of  the 
NYSE  Direct  +  pilot,  and  makes  no 
substantive  changes  to  the  proposal. 
Accordingly,  pursuant  to  section 
19(b)(2)  of  the  Act,'"  the  Commission 
finds  good  cause  to  approve 
Amendment  No.  1  prior  to  the  thirtieth 
day  after  notice  of  the  Amendment  is 
published  in  the  F«'il«'r.i!  Rf'<;istir 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NYSE-2002- 


37)  IS  approved,  and  Amendment  No.  1 
is  approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'-' 
|.  Lynn  Taylor, 
Assistant  Secretary. 
(PR  Doc.  02-32797  Filed  12-26-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-47018.  File  No  SR-OC- 
2002-03] 

Selt-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by 
OneChicago,  LLC  Relating  to  Block 
Trades 

December  18.  2002. 

Pursuant  to  section  19(b)(7)  of  the 
Securities  Exchange  Act  of  1934    - 
C^Act").'  and  Rule  19b-7  under  the 
Act,^  notice  is  hereby  given  that  on, 
November  7.  2002.  OneChicago.  LLC 
("OneChicago")  filed  with  the  Securities 
and  Exchange  Commission  ( "SEC"  or 
"Commission")  the  proposed  rule 
change  described  in  Items  1  and  II 
below,  which  Items  have  been  prepared 
by  OneChicago.  On  December  12.  2002. 
OneChicago  filed  Amendment  No.  1  to 
the  proposed  rule  change. '  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 
OneChicago  also  filed  the  proposed  rule 
change  with  the  Commodity  Futures 
Trading  Commission  ("CFTC  "). 
OneChicago  filed  written  certifications 
with  the  CFTC  under  Section  5c(c)  of 
the  Commodity  Exchange  Act "  on 
November  6.  2002  and  December  12. 
2002 

I.  Sell-Ki'i;ul.ili)r\  Orn.im/.ations 
Desc  riplitm  ot  the  Proposed  Rule 
Change 

OneC;hicago  is  proposing  to  amend 
OneChicago  Rule  417.  relating  to  block 
trades,  in  the  following  respects:  (i) 
Paragraph  (c)  is  amended  to  provide  that 
the  parties  to  a  block  trade  must  report 
specified  information  regarding  such 
trade  to  OneChicago  "without  delay." 
rather  than  "promptly";  (ii)  paragraph 
(d)  is  amended  to  add  that  clearing 
members  and.  if  applicable,  exchange 


"  The  lx>[nmission  has  considered  the  proposed 
rules'  impact  on  efficiency,  competition  and  capital 
formation.  15  U.S.C.  78cir) 

"ISU.S.C.  78f(b)(5). 

"» 15  U.S.C.  78s(b)(2). 

"Id. 


'M7  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(7). 

M7CFR240.]9b-7 

J  See  letter  dated  December  12.  2002  from  C. 
Robert  Paul.  General  Counsel,  OneChicago.  to 
Division  of  Market  Regulation.  Otmmission. 

•7  U.S.C.  7a-2(c). 


members  and  access  persons  (as  such 
terms  are  defined  in  the  OneChicago 
rulebook)  may  execute  orders  for  a  non- 
discretionary  customer  account  by 
means  of  a  block  trade  only  if  the 
relevant  customer  has  previously 
consented  thereto;  and  (iii)  paragraphs 
(e)  and  {!)  are  amended  to  clarify  that  a 
natural  person  who  is  associated  with  a 
clearing  member,  exchange  member  or 
access  person  is  restricted  from 
engaging  in  transactions  for  any  account 
that  he  or  she  controls  when  he  or  she 
has  knowledge  of  a  pending  block  trade 
of  the  clearing  member,  exchange 
member  or  access  person  with  which  he 
or  she  is  associated. 

II.  Self-Regulatorv  Organization's 
Statement  ot  the  Purpose  ot.  and 
Statutorv  Basis  tor   the  Proposed  Rule 
Change 

OneChicago  has  prepared  statements 
concerning  the  purpose  of,  and  statutory 
basis  for.  the  proposed  rule,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  These  statements  are  set  forth 
in  Sections  A.  B.  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  is  designed 
to:  (i)  Clarif>'  the  timeframe  within 
which  information  related  to  a  block 
trade  must  be  reported:  (ii)  make  it  clear 
that  clearing  members,  exchange 
members  and  access  persons  must 
obtain  a  customer's  consent  prior  to 
executing  orders  for  a  non-discretionary 
account  by  means  of  a  block  trade;  and 
(iii)  apply  the  restrictions  on  engaging 
in  certain  transactions  related  to  a  block 
trade  to  natural  persons  associated  with 
a  clearing  member,  exchange  member  or 
access  person,  and  to  clarify  that  the 
restriction  on  trading  extends  to  any 
account  that  such  natural  person 
controls. 

The  proposed  change  to  paragraph  (c) 
of  OneChicago  Rule  417  is  meant  to 
remove  any  ambiguity  with  respect  to 
the  timeframe  within  which  market 
participants  are  required  to  report 
information  related  to  block  trades. 
OneChicago  believes  that  obligating 
market  participants  to  report  block 
trades  "without  delay  "  is  warranted  by 
the  important  price  discovery  function 
that  it  expects  its  markets  for  security 
futures  products  will  serve.  Given  that 
all  trading  on  OneChicago  will  be 
conducted  electronically.  Ont^rhirago 
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does  not  foresee  that  market  participants 
will  encounter  practical  difficulties  in 
complying  with  this  strict  reporting 
requirement. 

The  proposed  change  to  paragraph  (d) 
IS  intended  to  protect  customers  with 
non-discretionary  accounts  by  making  it 
clear  that  the  clearing  members, 
exchange  members  and  access  persons 
maintaining  such  accounts  must  obtain 
their  customers'  consent  prior  to 
executing  customer  orders  by  means  of 
a  block  trade.  OneChicago  believes  that 
customer  protection  in  this  area  is 
warranted  because  block  trades  may  be 
executed  at  prices  that  differ  from  those 
prevailing  in  the  corresponding  contract 
markets  at  the  time. 

The  proposed  changes  to  paragraphs 
(e)  and  (f)  of  OneChicago  Rule  417  are 
intended  to  clarify  that  the  restrictions 
on  engaging  in  certain  transactions 
related  to  a  block  trade  prohibit  all 
natural  persons  associated  with  market 
participants,  including  access  persons, 
from  taking  advantage  of  non-public 
information  with  respect  to  a  block 
trade,  by  entering  orders  for  execution 
through  OneChicago  for  any  account 
that  he  or  she  controls  if  such  orders 
relate  to  the  same  underlying  securities 
as  the  block  trade  in  question. 

2.  Statutory  Basis 

OneChicago  has  filed  this  proposed 
rule  change  pursuant  to  section  19(b)(7) 
of  the  Act.^  OneChicago  believes  that 
the  proposed  rule  change  is  authorized 
by,  and  consistent  with,  section  6(b)(5)  ^ 
of  the  Act  because  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade. 

B.  Self-Reguhiton-  Organization's 
Statement  on  Burden  on  Competition 

OneChicago  believes  that  the 
proposed  rule  change  is  inherentlv  pro- 
competitive  as  it  is  designed  to  ensure 
that:  (i)  Relevant  market  information 
becomes  available  to  the  public  as 
expeditiously  as  possible;  (ii)  customers 
with  non-discretionary  accounts  are 
protected  from  unauthorized  block 
trades;  and  (iii)  natural  persons 
associated  with  market  participants  are 
prevented  from  taking  advantage  of  any 
non-public  information  with  respect  to 
block  trades. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  Proposed 
Rule  Change  Received  From  Members^ 
Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  been  solicited. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rules  and  Timing  for 
Commission  .\ction 

Pursuant  to  section  19(b)(7)(B)  of  the 
Act."  the  proposed  rule  change,  as  filed 
with  the  Commission  on  November  7, 
2002,  became  effective  on  that  date. 
Amendment  No.  1  to  the  proposed  rule 
change  became  effective  on  December 
13.  2002.  Within  60  days  of  the  date  of 
effectiveness  of  the  proposed  rule 
change,  the  Commission,  after 
consultation  with  the  CFTC.  may 
summarily  abrogate  the  proposed  .rule 
change  and  require  that  the  proposed 
rule  change  be  refiled  in  accordance 
with  the  provisions  of  section  19(b)(1)  of 
the  Act.« 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rules 
conflict  with  the  Act.  Persons  making 
written  submissions  should  file  nine 
copies  of  the  submission  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  e-mail 
address:  rule-comments@sec.gov.  Copies 
of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rules  that 
are  filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
proposed  rules  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  these  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  OneChicago. 
Electronically  submitted  comments  will 
be  posted  on  the  Commission's  internet 
Web  site  {/7ffp.7/u'MTf.sec.gov).  All 
submissions  should  refer  to  File  No. 
SR-OC-2002-03  and  should  be 
submitted  by  January  17,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.^ 

i    I  \nn  Taylor, 

Assistant  Secretary. 

|FR  One  02-32642  Filed  12-26-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No- 34-47036,  Fite  No   SR-PCx- 
2002-53] 

Self-Regulatory  Organizations   Pacific 
Exchange,  Inc  :  Order  Approving 
Proposed  Rule  Change  Relating  to 
New  Order  Types 

December  19,  2002. 

I.  Introduction 

On  August  5,  2002,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  Rule 
19b— 4  thereunder,-^  a  proposed  rule 
change  regarding  new  order  types.  On 
September  26,  2002,  the  Exchange's  rule 
proposal  was  published  for  comment  in 
the  Federal  Register.  *  The  Commission 
received  no  comment  letters  on  the 
proposal.  This  order  approves  the 
proposed  rule  change. 

II.  Description  of  the  Prnposed  Rule 
Change 

PCX,  through  its  wholly-owned 
subsidian.'  PCX  Equities,  Inc.  (  "PCXE"). 
proposes  to  amend  its  rules  governing 
the  Archipelago  Exchange  ("ArcaEx"), 
the  equities  trading  facility  of  PCXE,  to: 
(i)  Adopt  two  new  order  types — a 
Midpoint  Crossing  Order  and  a 
Midpoint  Directed  Fill;  and  (ii)  add 
minimum  trading  differentials  for  these 
new  order  types  separate  from  other 
orders  types. 

The  two  new  order  tvpes  would  allow 
Equity  Trading  Permit '(""ETP")  Holders 
and  Sponsored  Participants  (collectively 
"Users")  to  receive  executions  priced 
between  the  national  best  bid  and  offer 
C'NBBO")  at  price  increments  finer  than 
the  minimum  trading  differential 
permitted  under  the  Exchanges  current 
rules. 

A  Midpoint  Cross  Order  would  be  a 
Cross  Order  ^  that  is  priced  at  the 
midpoint  of  the  NBBO.  If  at  the  time  of 
order  entry  a  locked  or  crossed  market 
exists  in  the  security,  the  ArcaEx  trading 
system  would  reject  the  Midpoint  Cross 
Order.  A  Midpoint  Directed  Fill  would 
be  a  Directed  Fill  ^  that  is  priced  at  the 


M5  U.S.C.  78s(b)(7). 
6  15  U.S.C.  78flb)(5). 


- 15  U.S.C.  78s(b)(7)(B). 
■15  U.S.C.  78s(b)(l). 
»17CFR200.30-3(a)(75). 


'  15  U.S.C.  78s(bKl) 

'  17  CFR  240.1 9b-4. 

3  See  Securities  Exchange  Act  Release  No.  46515 
(September  19.  2002).  67  FR  60709. 

<  A  Cross  Order  is  defined  as  a  two-sided  order 
with  instructions  to  match  the  identified  buy-side 
with  the  identified  sell-side  at  a  specified  price  (the 
cross  price),  subject  to  price  improvement 
requirements.  See  PCXE  Rule  7.31(s). 

=  See  PCXE  Rule  7.31  (j)  (definition  of  "Directed 
Fill"). 


'*I22() 
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midpoint  of  the  NBBO.  When  a  locked 
or  crossed  market  exists  in  the  security, 
the  inbound  Directed  Order  would 
bypass  the  Directed  Order  Process  •^  and 
immediately  entfer  the  Display  Order 
Process  for  execution.'  In  the  Directed 
Order  Process,  the  User's  Directed  Order 
would  be  executed  against  a  Directed 
Fill,  which  is  the  order  of  the  User's 
designated  market  maker.  Specifically, 
for  a  market  maker  to  interact  with 
incoming  Directed  Orders,  the  market 
maker  must  submit  a  standing 
instruction  to  ArcaEx  for  the  parameters 
of  a  Directed  Fill,  including,  but  not 
limited  to,  the  size  of  the  order,  the 
Users  who  may  send  such  market  maker 
a  Directed  Order,  the  price  improvement 
algorithm  and  the  period  of  time  the 
instruction  is  effective.  The  proposed 
Midpoint  Directed  Fill  would  be  an 
additional  feature  of  the  ArcaEx 
system's  price  improvement  algorithm, 
which  would  enable  market  makers  to 
match  automatically  against  incoming 
Directed  Orders  at  the  midpoint  price 
between  the  NBBO. 

The  Exchange's  current  minimum 
price  variation  for  securities  traded  cm 
the  ArcaEx  is  $0.01   The  minimum  price 
improvement  increment  ("MPll")  on 
ArcaEx  is  equal  to  $0.01  or  ten  percent 
of  the  NBBO  spread,  whichever  is 
greater."  Under  the  proposal.  Midpoint 
Cross  Orders  and  Midpoint  Directed 
Fills  could  receive  executions  at  price 
increments  finer  than  the  minimum 
trading  differential  currently  permitted 
under  the  Exchange's  rules.  In  order  to 
implement  these  new  order  types,  the 
Exchange  proposes  to  add  interpretive 
language  to  address  situations  where  the 
midpoint  of  the  NBBO  bid/ask 
differential  is  a  subpenny  price  (eg  .  the 
midpoint  of  an  NBBO  of'$20— $20.03  is 
$20,015).  In  such  circumstances,  the 
proposed  rule  would  permit  Midpoint 
Cross  Orders  and  Midpoint  Directed 
Fills  to  be  executed  and  reported  in 
increments  as  small  as  one-half  of  the 


"  The  Directed  Order  Process  is  the  first  step  in 
the  ArcaEx  execution  alftorithm  Through  this 
Process.  Users  may  dire»:l  an  order  lo  a  Market 
Malit'r  with  whom  that  they  have  a  relationship  and 
the  Market  Maker  may  ex<!<:ute  the  order  To  access 
this  process,  the  (Iser  must  submit  a  Directed  Order, 
which  is  a  market  or  limit  order  to  huy  or  sell  that 
has  been  directed  to  the  a  particular  market  maker 
by  the  User  Sef  K^XE  Rule  7  37(a)  (description  of 
"Directed  Order  Prix;ess"). 

'  The  Display  Order  Process  is  the  second  stop  in 
the  ArcaEx  execution  algorithm.  In  ihis  process,  the 
ArcaEx  system  matches  an  incoming  marketable 
order  against  orders  in  the  Display  Order  Prtx»ss 
at  the  display  price  of  the  resident  order  for  the 
total  size  available  al  the  that  price  or  for  the  size 
of  the  incoming  order  Sef  Pf^XE  Rule  7  ;j7(b) 
(description  of  "Display  Order  Process"). 

"  Sw  P(;XE  Rule  7  6(a).  Commentary  .06  Under 
current  KIXE  rules,  the  MPll  requirements  must  be 
satisfied  in  the  execution  of  Ooss  Orders  and 
Directed  Orders.  See  PCXE  Rules  7.31(j)  and  (s). 


minimum  price  variation  [i.e.,  as 
$0,005).'*  Furthermore,  in  situations 
where  the  NBBO  bid/ask  differential  is 
one  minimum  price  variation  (i.e., 
$0.01),  Midpoint  Cross  Orders  and 
Midpoint  Directed  Fills  may  be 
executed  in  increments  of  one-half  of 
the  minimum  price  variation  (i.e.,  as 
$0,005).  as  an  exception  to  the  current 
MPll.  In  addition,  the  Exchange 
proposes  minor  technical  changes  to 
eliminate  obsolete  references  and  to 
change  the  text  so  that  Rule  7.6(a). 
Commentary  .05  would  conform  to  Rule 
7.6(a),  Commentary  .03. 

Ill    l)is(  iission 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  '"  and.  in  particular, 
the  requirements  of  Section  6  of  the 
Act."  Further,  the  Commission  finds 
that  the  proposal  is  consistent  with 
Section  6(b)(5)  of  the  Act.'-'  in  that  the 
rules  have  been  designed  to  remove 
impediments  to  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  while 
also  protecting  investors  and  the  public 
interest. 

rV.  Conr  lusinii 

It  is  therfore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (File  No.  SR- 
PCX-2002-53).  is  hereby  approved. 

For  the  Qjinmi.ssion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegaled 
authority.'* 
).  Lynn  Taylor. 
Assistant  Secretary. 
|FR  Doc.  02-32644  Filed  12-26-02:  8:45  ami 
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*  See  proposed  PCXE  Rule  7.e(a|,  Commentary 
.07. 

■°The  Commission  has  considered  the  proposal's 
impact  on  efficiency,  competition  and  capital 
formation.  15  U.SC.  78c(f). 

"15U.S.C.  78f. 

>M5ll.S.C.MfIb)(51. 

"Id 

'♦17  CFR  200  30-3(aHl2). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No   34-47065;  File  No   SR-PCX- 
2002   721 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange.  Inc.  Relating  to 
Changes  in  Marketing  Fees 

UticomtHu  ::o.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on  November 
25,  2002.  the  Pacific  Exchange,  Inc. 
("PCX")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  PCX.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I  Sflf-Reyulatiir\  Oryani/Htion's 
Sldtf'iiiciit  ut  the  I  trms  (it  Sulistant  e  oi 
thf  Proposed  Rule  (Ihatiyf 

The  F(^X  is  proposing  to  change  its 
marketing  fee  for  certain  options  and  to 
adopt  new  marketing  fees  for  recently 
listed  options.  The  text  of  the  proposed 
change  is  available  at  the  PCX  and  at  the 
Commission. 

II  S«-lt-Kfi;ulal(ir>  (Iruani/ation's 
Statfm»-nt  (it  thf  I'lirpos*-  of.  and 
Statut()r\  Basis  tor.  the  Proposed  Kult' 
(  hani;e 

111  Us  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulator}'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Purpose 

The  PCX  recently  adopted  a  payment- 
for-order-flow  program  under  which  it 
charges  a  marketing  fee  ranging  from  $0 
to  $1.00  per  contract  on  a  per-issue 
basis. ^  The  PCX  segregates  the  funds 
from  this  fee  by  trading  post  and  makes 


M5USC.  78s(b)(l) 

» 17  CFR  240.19t>-4. 

'  See  Securities  Exchange  Act  Release  No.  44830 
(September  21.  2001).  66  FR  49728  (September  28. 
2001 )  (SR-PCX-2001-37). 
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the  funds  available  to  LMMs  for  their 
usp  in  attracting  orders  in  the  nptionb 
traded  at  the  posts  The  P(^X  charges  the 
marketing  fees  as  set  forth  in  the 
Schedule  of  Rates. 

The  PCX  is  proposing  to  change  the 
marketing  fee  for  certain  options  as  set 
forth  in  the  Schedule  of  Rates  beginning 
at  the  commencement  of  the  December 
trade  month  and  continuing  until 
further  notice.  The  PC'X  proposes  to 
change  only  the  amounts  of  the  fees  that 
it  charges  for  transactions  in  the  options 
that  are  included  in  the  proposed 
Schedule  of  Rates.  Any  fees  currently 
being  charged  for  transactions  in 
options  that  are  not  listed  in  this  change 
to  the  Schedule  of  Rates  would  not  he 
affected  bv  the  proposed  rule  change. 
The  PCX  believes  that  its  proposed  rule 
change  is  reasonable  and  equitable 
because  it  is  designed  to  enable  the  PCX 
to  compete  with  other  markets  in 
attracting  options  business.  Only  the 
amount  of  the  fee  is  being  changed. 

Basis 

The  PCX  believes  that  the  proposal  is 
consistent  with  Section  6(b)  of  the  Act,'* 
particularly  Section  6(b)(4)  of  the  Act,^ 
in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members. 

B.  Self-Regulator}'  Organization 's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  PCX  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Tilt'  tiiri'ijoinu  rule  change  has  become 
iminediatel)  effei  live  pursuant  to 
Section  19(b)(3)(A)  of  the  Act"  and  Rule 
19b-4(f)  thereunder'  because  it  changes 
the  PCX  fee  schedule.  At  any  time 
within  60  days  after  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 


MSU.S.C.  78f(b). 
» 15  U.S.C.  78f(b)(4). 
«615U.S.C.  78s(b)(3)(A). 
'^17CFR240.19b-4. 


the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  the  foregoing. 
including  whether  the  proposal  is 
consistent  with  the  Act  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary', 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.  Washington.  DC 
20549-0609  Copies  of  the  submission. 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2002-72  and  should  be 
submitted  by  January  17.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  " 

Margaret  H.  .Mch  arland, 
Deputy  Secretary. 

[FR  Doc.  02-32792  Filed  12-26-02:  8:45  am] 
BILUNG  COOe  8010-01-«> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47059:  File  No.  SR-Phlx- 
2002-11] 

Self-Regulatory  Organizations:  Order 
Approving  a  Proposed  Rule  Change 
and  Amendment  No.  1  Thereto  by  the 
Philadelphia  Stock  Exchange,  inc. 
Proposing  To  Amend  Phlx  Rule 
201  A(b),  Alternate  Specialist 
Assignment 

December  20,  2002. 

I.  Introduction 

On  February  11,  2002,  the 
Philadelphia  Stock  Exchange.  Inc. 
(■  PhLx'  or  "Exchange  ")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),i  and 


Rule  19b— 4  thereunder.*  a  proposed  rule 
change  to  amend  Phlx  Rule  20lACb), 
Alternate  Specialist  Assignment,  to 
delete  restrictions  on  members,  member 
organizations  and  persons  affiliated 
with  member  organizations  from  acting 
as  an  alternate  specialist  while  that 
member,  member  organization  or  person 
affiliated  with  member  organization  is 
either  a  specialist  in  the  options 
overlying  the  equity  issue  or  a 
Registered  Options' Trader  ("ROT")  with 
an  assignment  in  the  overlying  options. 
The  Exchange  filed  Amendment  No.  1 
to  the  proposed  rule  change  on 
September  10.  2002. '  The  proposed  rule 
change,  as  amended,  was  published  for 
comment  in  the  Federal  Register  on 
November  7.  2002.*  The  Commission 
received  no  comment  letters  on  the 
proposed  rule  change.  This  order 
approves  the  proposed  rule  change,  as 
amended. 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.*  In 
particular,  the  Commission  finds  that 
the  proposed  rule  change  to  eliminate 
the  restriction  on  an  alternate  specialist 
being  affiliated  with  a  specialist  or  ROT 
in  the  overlying  option  is  consistent 
with  Section  6^)(5)  of  the  Act.**  which 
requires,  among  other  things,  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market. 

The  Exchange's  rules  do  not  restrict  a 
Phlx  primar\'  equity  specialist  from 
being  affiliated  with  a  specialist  or  ROT 
trade  in  the  overlying  option.  The 
Commission  does  not  believe  that  such 
a  restriction  is  necessan*'  for  alternate 
specialists.  The  Commission  also 
believes  that  the  potential  for 
manipulative  or  other  improper  trading 
activity  is  minimized  by  the  physical 
separation  of  the  Exchange's  options 
and  equity  trading  floors.  Further,  the 
Commission  notes  that  the  Exchange's 
Market  Surveillance  and  Examinations 
Departments  will  continue  to  monitor 
and  surveil  for  improper  trading 
activity. 


»17CFR200.30-3(8)(12). 
MSU.S.C.  78s(b)(l). 


^17CFR240.19b-4. 

'On  September  10.  2002.  the  Exchange  filed  a 
Form  19b-4,  which  replaced  the  original  filing  in 
its  entirety  ("Amendment  No.  1"). 

••  See  Securities  Exchange  Act  Release  No.  46758 
(October  31,  2002).  67  FR  67885. 

''  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

•15  U.S.C  78f[b)(5). 
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Fur  the  lurugoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  and 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19{bK2)  of  the  Act.^  that  the 
proposed  rule  change  (SR-Phlx-2002- 
11).  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
.mlhorilv  " 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  U()(    02-;i27«:<  Filed  12-26-02:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-47062:  File  No   SR   Phlx- 
200?  67] 

Selt-Regulatorv  Organizations    Notice 
ot  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange    Inc 
Regarding  Rules  Implementing  the 
Options  intermarket  Linkage  Plan 

De<:ember  20.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  rule  19b— 4  thereunder,- 
notice  is  hereby  given  that  on  October 
29.  2002.  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  1,  11,  and  III  below,  which  items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
pers""- 

I.  S«:IIKcmil.ilui  \  l)i  ■■.iiii/.iliiir!  s 
Statement  of  the  Terms  ul  siilisi.im  »•  of 
the  Proposed  Rule  (  h.uiLif 

The  Fhlx  proposes  in  minpt  rules 
("rules ")  implementing  the  Plan  for  the 
Purpose  of  Creating  and  Operating  an 
Intermarket  Options  Linkage  ( "Plan"). ' 
The  Exchange  previously  filed  proposed 
rules  adopting  the  Plan  on  August  16, 


'  15  U.S.C.  78s(b)(2). 

»17f:FR2t)0.3a-.1(a)(12). 

■  15  U.S.C.  78s(b)(l). 

M  7  r.FK  24t)ml)-» 

'  Sircurilins  Exrh.mgo  Ad  Relea.s(>  Non.  4:i086 
lliilv  28.  20001.  fi-i  I  R  48023  (August  4.  2000) 
U|jpri)viiiK  ttin  I'l.iii).  43573  (November  IB,  2000). 
f,r,  KR  7085)  (NdveinlMfr  28.  2(XX))  (approving  ^•hU 
loiiiing  t>ii>  I'laiil  .uul  44482  (|uiie  27.  2U01 1.  6h  FR 
),'>470  duly  5.  2001)  (.ipproving  aineiulmi-nl  to  Plan 
lo  ( oiifdrm  to  the  r(H)uirt!iueMts  of  ruli;  1 1  Acl-7 
l"Am«n<Jment")). 


2001.^  Below  is  the  text  of  the  proposed 
rule  change;  proposed  new  text  is 
italicized. 

Int»'rni.ii  kit  I  inkage 

Definitions 

Rule  1083.  The  following  terms  shall 
have  the  meaning  specified  in  this  rule 
solely  for  the  purpose  of  rules  1083 
through  1087: 

(a}  "Aggrieved  Party"  means  a 
member  of  a  Participant  Exchange 
whose  bid  or  offer  was  traded-through. 

lb)  "Block  Trade"  means  a  trade  on 
a  Participant  Exchange  that: 

(i)  Involves  500  or  more  contracts  and 
has  a  premium  value  of  at  least 
$150,000: 

mi  Is  effected  at  a  price  outside  of  the 
NBBO:  and 

(Hi)  Involves  either: 

(Al  A  cross  (where  a  member  of  the 
Participant  Exchange  represents  all  or  a 
portion  of  both  sides  of  the  trade),  or 

(B)  Any  other  transaction  (i.e.,  in 
which  such  member  represents  an  order 
of  block  size  on  one  side  of  the 
transaction  only)  that  is  not  the  result  of 
an  execution  at  the  current  bid  or  offer 
on  the  Participant  Exchange. 

Contemporaneous  transactions  at  the 
same  price  on  a  Participant  Exchange 
shall  be  considered  a  single  transaction 
for  the  purpose  of  this  definition. 

(c)  "Complex  Trade"  means  the 
execution  of  an  order  in  an  options 
series  in  conjunction  with  the  execution 
of  one  or  more  related  orders(s)  in 
different  options  series  in  the  same 
underlying  security  occurring  at  or  near 
the  same  time  for  the  equivalent  number 
of  contracts  and  for  the  purpose  of 
executing  a  particular  investment 
strategy. 

Id)  "Crossed  Market"  means  a 
quotation  in  which  the  Exchange 
disseminates  a  bid  (offer)  in  a  series  of 
an  Eligible  Option  Class  at  a  price  that 
is  greater  than  (is  less  than)  the  price  of 
the  offer  (bid)  for  the  series  then  being 
displayed  from  another  Participant 
Exchange 

(e)  "Eligible  Market  Maker."  with 
respect  to  an  Eligible  Option  Class, 
means  a  specialist  or  ROT  that: 

(i)  Is  assigned  to,  and  is  providing 
two-sided  quotations  in.  the  Eligible 
Option  Class: 

(ii)  Is  in  compliance  with  the 
requirements  of  rule  1087; 

(Hi)  Is  participating  in  the  Exchange's 
AUTOM  system  (logged  onto  the 
Exchange's   'Wheel  ")  in  such  Eligible 
Option  Class: 


*  Sf*  SR-Phlx-2001-78.  which  has  been 
withdrawn.  The  instant  pn)p<isal  is  intended  to 
replace  the  previous  Tiling  and  amundmunUs)  in 
their  entirety 


iiv)  Has  a  clearing  arrangenwnt  with 
a  clearing  firm  that  is  a  member  of  the 
exchange  to  which  such  specialist  or 
ROT  sends  a  Linkage  Order  (as  defined 
below). 

(f)  "Eligible  Option  Class  "  means  all 
option  series  overlying  a  security  (as 
that  term  is  defined  in  section  3(a)(10) 
of  the  Exchange  Aot)  or  group  of 
securities,  including  both  put  options 
and  call  options,  which  class  is  traded 
on  the  Exchange  and  at  least  one  other 
Participant  Exchange. 

(g)  "Firm  Customer  Quote  Size"  with 
respect  to  a  P/A  Order  means  the  lesser 
of  (a)  the  number  of  option  contracts 
that  the  Participant  Exchange  sending  a 
P/A  Order  guarantees  it  will 
automatically  execute  at  its 
disseminated  price  in  a  series  of  an 
Eligible  Option  Class  for  Public 
Customer  orders  entered  directly  for 
execution  in  that  market:  or  (b)  the 
number  of  option  contracts  that  the  ' 
Participant  Exchange  receiving  a  P/A 
Order  guarantees  it  will  automatically 
execute  at  its  disseminated  price  in  a 
series  of  an  Eligible  Option  Class  for 
Public  Customer  orders  entered  directly 
for  execution  in  that  market.  This 
number  shall  be  at  least  10. 

(h)  "Firm  Principal  Quote  Size" 
means  the  number  of  options  contracts 
that  a  Participant  Exchange  guarantees 
it  will  execute  at  its  cfisseminated  price 
for  incoming  Principal  Orders  in  an 
Eligible  Option  Class.  This  number  shall 
be  at  least  1 0. 

(il   "Linkage  "  means  the  systems  and 
data  communications  network  that  link 
electronically  the  Participant  Exchanges 
for  the  purposes  specified  in  the  Plan. 

(j)  "Linkage  Order"  means  an  order 
routed  through  the  Linkage  as  permitted 
under  the  Plan.  There  are  three  types  of 
Linkage  Orders: 

(i)  "Principal  Acting  as  Agent  ("P/A") 
Order.  "  which  is  an  order  for  the 
principal  account  of  a  specialist  (or 
equivalent  entity  on  another  Participant 
Exchange  that  is  authorized  to  represent 
Public  Customer  orders),  rejecting  the 
terms  of  a  related  unexecuted  Public 
Customer  order  for  which  the  specialist 
is  acting  as  agent: 

(ii)  "'Principal  Order. "  which  is  an 
order  for  the  principal  account  of  an 
Eligible  Market  Maker  and  is  not  a  P/A 
Order:  and 

(Hi)  "Satisfaction  Order."  which  is  an 
order,  for  the  principal  account  of  a 
member  who  initiated  a  Trade-Through, 
sent  through  the  Linkage  to  satisfy  the 
liability  arising  from  that  Trade- 
Through. 

(kl  "Locked  Market'  means  a 
quotation  in  which  the  Exchange 
disseminates  a  bid  (offer)  in  a  series  of 
an  Eligible  Option  Class  at  a  price  that 
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equals  the  price  of  the  offer  Ibid)  for  the 
series  then  being  displayed  from 
another  Participant  Exchange 

(II  "NBBO"  means  the  national  best 
bid  and  offer  in  on  options  series  as 
calculated  bv  the  Exchange. 

(mj  "'Non-Firm"  means,  with  respect 
to  quotations,  that  members  of  a 
Participant  Exchange  are  relieved  of 
their  obligation  to  be  firm  for  their 
quotations  pursuant  to  Rule  llAcl-l 
under  the  Exchange  Act. 

(n)  "Participant  Exchange"  means  a 
registered  national  securities  exchange 
that  is  a  party  to  the  Plan. 

(o)  "Plan "means  the  Plan  for  the 
Purpose  of  Creating  and  Operating  an 
Intermarket  Option  Linkage,  as  such 
plan  may  be  amended  from  time  to 
time. 

(p)  "Public  Customer"  for  purposes  of 
these  rules  concerning  Linkage,  means  a 
person  that  is  neither  a  broker  or  dealer 
in  securities  nor  an  affiliate  of  a  broker 
or  dealer  in  securities. 

(q)  "Reference  Price"  means  the  limit 
price  attached  to  a  Linkage  Order  by  the 
sending  Participant  Exchange.  Except 
with  respect  to  a  Satisfaction  Order,  the 
Reference  Price  is  equal  to  the  bid 
disseminated  by  the  receiving 
Participant  Exchange  at  the  time  that 
the  Linkage  Order  is  transmitted  in  the 
case  of  a  Linkage  Order  to  sell  and  the 
offer  disseminated  by  the  receiving 
Participant  Exchange  at  the  time  that 
the  Linkage  Order  is  transmitted  in  the 
case  of  a  Linkage  Order  to  buy.  With 
respect  to  a  Satisfaction  Order,  the 
Reference  Price  is  the  price  that  the 
member  in  the  sending  Participant 
Exchange  is  entitled  to  receive  in 
satisfaction  of  a  Trade-Through 
complaint  under  the  Plan. 

(r)  "Trade-Through"  means  a 
transaction  in  an  options  series  at  a 
price  that  is  inferior  to  the  NBBO. 

(s)  ""Third  Participating  Market  Center 
Trade-Through  "  means  a  Trade- 
Through  in  a  series  of  an  Eligible  Option 
Class  that  is  effected  by  executing  a 
Linkage  Order,  and  such  execution 
results  in  a  sale  (purchase)  at  a  price 
that  is  inferior  to  the  best  bid  (offer) 
being  disseminated  by  another 
Participant  Exchange. 

(t)  "Verifiable  Number  of  Customer 
Contracts  '  means  the  number  of  Public 
Customer  contracts  in  the  book  of  a 
Participant  Exchange. 

Operation  of  the  Linkage 

Rule  1084.  By  subscribing  to  the  Plan, 
the  Exchange  has  agreed  to  comply 
with,  and  enforce  compliance  by  its 
members  with,  the  Plan.  In  this  regard, 
the  following  shall  apply: 

(a)  Pricing.  Members  may  send  P/A 
Orders  and  Principal  Orders  through  the 


Linkage  only  if  such  orders  are  priced  at 
the  NBBO. 
(b)  P/A  Orders 

(1)  Sending  of  P  A  Uraers  for  Sizes  No 
Larger  than  the  Firm  Customer  Quote 
Size  A  specialist  may  send  through  the 
Linkage  a  P/A  Order  for  execution  in  the 
automatic  execution  system  of  a 
Participant  Exchange  if  the  size  of  such 
P/A  Order  is  no  larger  than  the  Firm 
Customer  Quote  Size.  Except  as 
provided  in  subparagraph  (b)(2)(ii) 
below,  a  specialist  may  not  break  up  an 
order  of  a  Public  Customer  that  is  larger 
than  the  Firm  Customer  Quote  Size  into 
multiple  P/A  Orders,  one  or  more  of 
which  is  equal  to  or  smaller  than  the 
Firm  Customer  Quote  Size,  so  that  such 
orders  could  be  represented  as  multiple 
P/A  Orders  through  the  Linkage. 

(2)  Sending  of  P/A  Orders  for  Sizes 
Larger  than  the  Firm  Customer  Quote 
Size.  If  the  size  of  a  P/A  Order  is  larger 
than  the  Firm  Customer  Quote  Size,  a 
specialist  may  send  through  the  Linkage 
such  P/A  Order  in  one  of  two  ways: 

(i)  The  specialist  may  send  a  P/A 
Order  representing  the  entire  Public 
Customer  order.  If  the  receiving 
Participant  Exchange's  disseminated 
price  is  equal  to  or  better  than  the 
Reference  Price  when  the  P/A  Order 
arrives  at  that  market,  that  exchange 
will  execute  the  P/A  Order  at  its 
disseminated  price  for  at  least  the  Firm 
Customer  Quote  Size.  Within  15  seconds 
of  receipt  of  such  order,  the  receiving 
Participant  Exchange  will  inform  the 
specialist  of  the  amount  of  the  order 
executed  and  the  amount,  if  any.  that 

was  canceled. 

(ii)  Alternatively,  the  specialist  may 
send  an  initial  P/A  Order  for  the  Firm 
Customer  Quote  Size  pursuant  to 
subparagraph  (b)(1)  above.  If  the 
Participant  Exchange  executes  the  P/A 
Order  and  continues  to  disseminate  the 
same  price  at  the  NBBO  15  seconds 
after  reporting  the  execution  of  the 
initial  P/A  Order,  the  specialist  may 
send  an  additional  P/A  Order  to  the 
same  Participant  Exchange.  If  sent,  such 
additional  P/A  Order  must  be  for  at 
least  the  lesser  of  100  contracts  or  the 
entire  remainder  of  the  Public  Customer 
order. 

In  any  situation  where  a  receiving 
Participant  Exchange  does  not  execute  a 
P/A  Order  in  full,  such  exchange  is 
required  to  move  its  quotation  to  a  price 
inferior  to  the  Reference  Price  of  the  P/ 
A  Order. 

(c)  Principal  Orders. 

(1)  Sending  of  an  Initial  Principal 
Order.  An  Eligible  Market  Maker  may 
send  a  Principal  Order  through  the 
Linkage  at  a  price  equal  to  the  NBBO. 
Subject  to  the  next  paragraph,  if  the 
Principal  Order  is  not  larger  than  the 


Firm  Principal  Quote  Size,  the  receiving 
Participant  Exchange  will  execute  the 
order  in  its  automatic  execution  system, 
if  available,  if  its  disseminated  price  is 
equal  to  or  better  than  the  price 
specified  in  the  Principal  Order  when 
that  order  arrives  at  the  receiving 
Participant  Exchange.  If  the  Principal 
Order  is  larger  than  the  Firm  Principal 
Quote  Size,  the  receiving  Participant 
will  (a)  execute  the  Principal  order  at  its 
disseminated  price  for  at  least  the  Firm 
Principal  Quote  Size  and  (b)  within  15 
seconds  of  receipt  of  such  order,  reply 
to  the  sending  Participant  Exchange, 
informing  such  Participant  Exchange  of 
the  amount  of  the  order  that  was 
executed  and  the  amount,  if  any, 
canceled.  If  the  receiving  Participant 
Exchange  does  not  execute  the  Principal 
Order  in  full,  it  will  move  its  quote  to 
a  price  inferior  to  the  Reference  Price  of 
the  Principal  Order. 

(2)  Receipt  of  Multiple  Principal 
Orders.  Once  the  Exchange  provides  an 
automatic  execution  of  a  Principal 
Order  in  a  series  of  an  Eligible  Option 
Class  (the  "initial  execution"),  the 
Exchange  may  reject  any  Principal 
Orderis)  in  the  same  Eligible  Option 
Class  sent  by  the  same  Participant 
Exchange  for  15  seconds  after  the  initial 
execution  unless:  (a)  There  is  a  change 
of  price  in  the  Exchange's  disseminated 
offer  (bid)  in  the  series  of  the  Eligible 
Option  Class  in  which  there  was  the 
initial  execution;  and  (b)  such  price 
continues  to  be  the  NBBO.  After  this  15 
second  period,  and  until  the  sooner  of 
(y)  one  minute  after  the  initial  execution 
or  (z)  a  change  in  the  Exchange's 
disseminated  bid  (offer),  the  Exchange 
is  not  obligated  to  proxide  an  automatic 
execution  for  any  Principal  Orders  in 
the  same  Eligible  Option  Class  received 
from  the  Participant  Exchange  that  sent 
the  order  resulting  in  the  initial 
execution,  and  thus  may  treat  any  such 
Principal  Orders  as  being  greater  than 
the  Firm  Principal  Quote  Size. 

(d)  Responses  to  Linkage  Orders. 

(1)  Failure  to  Receive  a  Timely 
Response.  A  Member  who  does  not 
receive  a  response  to  a  P  Order  or  a  P/ 
A  Order  within  20  seconds  of  sending 
the  order  may  reject  any  response 
received  thereafter  purporting  to  report 
an  execution  of  all  or  part  of  that  order 
The  Member  so  rejecting  the  response 
shall  inform  the  Participant  Exchange 
sending  that  response  of  the  rejection 
within  15  seconds  of  receipt  of  the 
respqnse. 

(2)  Failure  to  Send  a  Timely 
Response.  If  a  Member  responds  to  a  P 
Order  or  P/A  Order  more  than  20 
seconds  after  receipt  of  that  order,  and 
the  Participant  Exchange  to  whom  the 
Member  responded  cancels  such 
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rt^sponse,  thti  Mt^mber  :>huil  cancul  any 
trade  resulting  from  such  order  and 
shall  report  the  cancellation  to  the 
Option  Price  Reporting  Authority 
rOPRA-). 

(el  Receipt  of  Linkage  Orders.  The 
Exchange  will  provide  for  the  execution 
ofP/A  Orders  and  Principal  Orders  if  its 
disseminated  price  is  (i)  equal  to  or 
better  than  the  Reference  Price,  and  Hi) 
equal  to  the  then-current  NBBO  If  the 
size  of  a  PI  A  Order  or  Principal  Order 
is  not  larger  than  the  Firm  Customer 
Quote  Size  or  Firm  Principal  Quote  size, 
respectively,  the  Exchange  will  provide 
for  the  execution  of  the  entire  order,  and 
shall  execute  such  order  in  its  automatic 
execution  system  if  such  order  is  eligible 
for  automatic  execution  and  that  system 
is  available.  Subject  to  paragraph  (c) 
above,  if  the  size  of  a  PI  A  Order  or 
Principal  Order  is  larger  than  the  Firm 
Customer  Quote  Size  or  Firm  Principal 
Quote  Size,  respectively,  or  if  the 
Linkage  Order  received  is  not  eligible  to 
be  executed  automatically  via  AVTO-X 
pursuant  to  Exchange  rule  WSOlcllivl. 
the  specialist  must  address  the  order 
within  15  seconds  to  provide  an 
execution  for  at  least  the  Firm  Customer 
Quote  Size  or  Firm  Principal  Quote 
Size,  respectively  If  the  order  is  not 
executed  in  full,  the  Exchange  will  move 
its  disseminated  quotation  to  a  price 
inferior  to  the  Reference  Price. 

Order  Protection 

Rule  1085.  (a)  Avoidance  and 
Satisfaction  of  Trade-Throughs. 

(Ij  General  Provisions.  Absent 
reasonable  justification  and  during 
normal  market  conditions.  Members 
should  not  effect  Trade-Throughs. 
Except  as  provided  in  paragraph  (b) 
below,  if  a  Member  effects  a  Trade- 
Through  with  respect  to  the  bid  or  offer 
of  a  Participant  Exchange  in  an  Eligible 
Option  Class  and  the  Exchange  receives 
a  Satisfaction  Order  from  an  Aggrieved 
Party,  either: 

Hi  the  Member  who  initiated  the 
Trade-Through  shall  satisfy,  or  cause  to 
be  satisfied,  the  Aggrieved  Party  by 
filling  the  Satisfaction  Order  in 
accordance  with  subparagraph  (aj(2) 
below;  or 

(ii)  if  the  Member  elects  not  to  do  so 
(and.  in  the  case  of  Third  Participating 
Market  Center  Trade-Through,  the 
Member  obtains  the  agreement  of  the 
contra  party  that  received  the  Linkage 
Order  that  caused  the  Trade-Through), 
then  the  price  of  the  transaction  that 
constituted  the  Trade-Through  shall  be 
corrected  to  a  price  at  which  a  Trade- 
Through  would  not  have  occurred.  If  the 
pricerof  the  transaction  is  corrected,  the 
Member  correcting  the  price  shall  report 
the  corrected  price  to  OPRA.  notify  the 


Aggrieved  Party  of  the  correction  and 
cancel  the  Satisfaction  Order. 

(2)  Price  and  Size.  The  price  and  size 
at  which  the  bid  or  offer  traded  through 
shall  be  filled  is  as  follows: 

a  I  Price.  A  Satisfaction  Order  shall  be 
filled  at  the  reference  price.  However,  if 
the  Reference  Price  is  the  price  of  an 
apparent  Block  Trade  that  caused  the 
trade-through,  and  such  trade  was  not. 
in  fact,  a  Block  Trade,  then  the  member 
may  cancel  the  Satisfaction  Order.  In 
that  case,  the  Member  shall  inform  the 
Aggrieved  Party  within  three  minutes  of 
receipt  of  the  Satisfaction  Order  of  the 
reason  for  the  cancellation.  Within  three 
minutes  of  receipt  of  such  cancellation, 
the  Aggrieved  Party  may  resend  the 
Satisfaction  Order  with  a  Reference 
Price  of  the  bid  or  offer  that  was  traded 
through. 

(HI  Size.  An  Aggrieved  Party  may  send 
a  Satisfaction  Order  up  to  the  size  of  the 
Verifiable  Number  of  Customer 
Contracts  that  were  included  in  the 
disseminated  bid  or  offer  that  was 
traded  through,  subject  to  the  following 
limitations: 

(A)  If  the  number  of  contracts  to  be 
satisfied  exceeds  the  size  of  the 
transaction  that  caused  the  Trade- 
Through,  the  size  of  the  Satisfaction 
Orders)  that  must  be  filled  with  respect 
to  each  Participant  Exchange(s)  shall  be 
limited  to  the  size  of  the  transaction  that 
caused  the  Trade-Through,  and  the 
remainder  of  any  Satisfaction  Order(s) 
shall  be  cancelled; 

(B)  If  the  transaction  that  caused  the 
Trade-Through  was  for  a  size  larger 
than  the  Firm  Customer  Quote  Size  with 
respect  to  any  of  the  Participant 
Exchange(s)  traded  through,  the  total 
number  of  contracts  to  be  filled,  with 
respect  to  all  Satisfaction  Orders 
received,  shall  not  exceed  the  size  of  the 
transaction  that  caused  the  Trade- 
Through.  In  that  case,  the  Member  shall 
fill  the  Satisfaction  Orders  pro  rata 
based  on  the  Verifiable  Number  of 
Customer  Contracts  traded  through  on 
each  Participant  Exchange,  and  shall 
cancel  *he  remainder  of  such 
Satisfaction  Orders;  and 

(C)  Notwithstanding  paragraphs  A 
and  B  above,  if  the  transaction  that 
caused  the  Trade-Through  occurred 
during  the  five  minutes  prior  to  the 
regularly-scheduled  close  of  trading  in 
the  principal  market  in  which  the 
underlying  security  is  traded,  the 
maximum  number  of  contracts  to  be 
satisfied  with  respect  to  any  one 
Participant  Exchange  shall  be  10 
contracts. 

(3)  Rejection  of  Fills  of  Satisfaction 
Orders.  Within  30  seconds  of  receipt  of 
notification  that  another  Participant 
Exchange  has  filled  a  Member's 


Satisfaction  Order,  the  nwmbvr  that  sent 
the  Satisfaction  Order  may  reject  such 
fill,  but  only  to  the  extent  that  either:  (ij 
the  orderts)  for  the  customer  contracts 
underlying  the  Satisfaction  Order 
already  have  been  filled;  or  (2)  the 
customer  orders  to  buy  (sell)  the 
contracts  underlying  the  Satisfaction 
Order  were  cancelled. 

(4)  Protection  of  Customers.  Whenever 
subparagraph  (a)(1)  applies,  if  Public 
Customer  orders  (or  PI  A  Orders 
representing  Public  Customer  orders) 
constituted  either  or  both  sides  of  the 
transaction  involved  in  the  Trade- 
Through,  each  such  Public  Customer 
order  (or  PI  A  Order}  shall  receive: 

(i)  The  price  that  caused  the  Trade- 
Through;  or 

(ii)  The  price  at  which  the  bid  or  offer 
traded  through  was  satisfied,  if  it  was 
satisfied  pursuant  to  subparagraph 
(al(l)(i),  or  the  adjusted  price,  if  there 
was  an  adjustment,  pursuant  to 
subparagraph  (aj(l)(ii). 
Whichever  price  is  most  beneficial  to  the 
Public  Customer  order.  Resulting 
differences  in  prices  shall  be  the 
responsibility  of  the  Member  who 
initiated  the  Trade-Through. 

(b)  Exceptions  to  Trade-Through 
Liability.  The  provisions  of  paragraph 
(a)  pertaining  to  the  satisfaction  of 
Trade-Throughs  shall  not  apply  under 
the  following  circumstances: 

(1)  The  Member  who  initiated  the 
Trade-Through  made  every  reasonable 
effort  to  avoid  the  Trade-Through,  but 
was  unable  to  do  so  because  of  a 
systemslequipment  failure  or 
malfunction: 

(2)  The  Member  trades  through  the 
market  of  a  Participant  Exchange  to 
which  such  Member  had  sent  a  PI  A 
Order  or  Principal  Order,  and  within  20 
seconds  of  sending  such  order  the 
receiving  Participant  Exchange  had 
neither  executed  the  order  in  full  nor 
adjusted  the  quotation  traded  through 
to  a  price  inferior  to  the  Reference  Price 
of  the  PI  A  Order  or  Principal  Order; 

(3)  The  bid  or  offer  traded  through 
was  being  disseminated  from  a 
Participant  Exchange  whose  quotes 
were  Non-Firm  with  respect  to  such 
Eligible  Option  Class; 

(4)  The  Trade-Through  was  other  than 
a  Third  Participating  Market  Center 
Trade-Through  and  occurred  during  a 
period  when,  with  respect  to  the  Eligible 
Option  Class,  the  Exchange's  quotes 
were  Non-Firm;  provided,  however,  that, 
unless  one  of  the  other  conditions  of  this 
paragraph  (b)  applies,  during  any  such 
period:  (ij  Members  shall  make  every 
reasonable  effort  to  avoid  trading 
through  the  firm  quotes  of  another 
Participant  Exchange;  and  (ii)  it  shall 
not  be  considered  an  exception  to 
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paragraph  (a)  if  a  Member  regularly 
trades  through  the  firm  quotes  of 
another  Participant  Exchange  during 
such  period. 

(5)  The  bid  or  offer  traded  through 
was  being  disseminated  by  a  Participant 
Exchange  during  a  trading  rotation  in 
the  Eligible  Option  Class; 

161  The  transaction  that  caused  the 
Trade-Through  occurred  during  a 
trading  rotation: 

171  The  transaction  that  caused  the 
Trade-Through  was  the  execution  of  a 
Complex  Trade; 

(8)  In  the  case  of  a  Trade-Through 
other  than  a  Third  Participating  Market 
Center  Trade-Through,  a  Satisfaction 
Order  with  respect  to  the  Trade-Through 
was  not  received  by  the  Exchange  from 
the  Aggrieved  Party  promptly  following 
the  Trade-Through  and.  in  any  event,  (i) 
except  in  the  final  five  minutes  of 
trading,  within  three  minutes  from  the 
time  the  report  of  the  transaction(s)  that 
constituted  the  Trade-Through  was 
disseminated  over  OPRA,  and  (ii)  in  the 
final  five  minutes  of  trading.  v\ithin  one 
minute  from  the  time  the  report  of  the 
transaction(s)  that  constituted  the 
Trade-Through  was  disseminated  over 
OPRA;  or 

(9)  In  the  case  of  a  Third  Participating 
Market  Center  Trade-Through,  a 
Satisfaction  Order  with  respect  to  the 
Trade-Through  was  not  received  by  the 
Exchange  promptly  following  the  Trade- 
Through.  In  applying  this  provision,  the 
Aggrieved  Party  must  send  the 
Exchange  a  Satisfaction  Order  within 
three  minutes  from  the  time  the  report 
of  the  transaction  that  constituted  the 
Trade-Through  was  disseminated  over 
OPRA   To  avoid  liability  for  the  Trade- 
Through,  the  Member  receiving  such 
Satisfaction  Order  must  cancel  the 
Satisfaction  Order  and  inform  the 
Aggrieved  Party  of  the  identity  of  the 
Participant  Exchange  that  initiated  the 
Trade-Through  within  three  minutes  of 
the  receipt  of  such  Satisfaction  Order 
(within  one  minute  in  the  final  five 
minutes  of  trading).  The  Aggrieved  Party 
then  must  send  the  Participant 
Exchange  that  initiated  the  Trade- 
Through  a  Satisfaction  Order  ivithin 
three  minutes  of  receipt  of  the 
cancellation  of  the  initial  Satisfaction 
Order  (within  one  minute  in  the  final 
five  minutes  of  trading). 

(c)  Responsibilities  and  Rights 
Following  Trade-Through  Complaints. 

(1)  When  a  Member  receives  a 
Satisfaction  Order,  that  Member  shall 
respond  as  promptly  as  practicable 
pursuant  to  Exchange  procedures  by 
either: 

(i)  Specifying  that  one  of  the 
exceptions  to  Trade-Through  liability 
specified  in  paragraph  (b)  above  is 


apphcable  and  identifying  that 
particular  e.xception:  or 

(ii)  Taking  the  appropriate  corrective 
action  pursuant  to  paragraph  la)  above. 

121  If  the  Member  who  initiated  the 
Trade-Through  fails  to  respond  to  a 
Satisfaction  Order  or  othervi'ise  fails  to 
take  the  corrective  action  required 
under  paragraph  (a)  v^ithin  three 
minutes  of  receiving  notice  of  a 
Satisfaction  Order,  and  the  Exchange 
determines  that: 

(i)  There  was  a  Trade-Through;  and 

(ii)  None  of  the  exceptions  to  Trade- 
Through  liability  specified  in  paragraph 
lb  I  above  were  applicable, 
then,  subject  to  the  next  paragraph,  the 
Member  who  initiated  the  Trade- 
Through  shall  be  liable  to  the  Aggrieved 
Party  for  the  amount  of  the  actual  loss 
resulting  from  non-compliance  with 
paragraph  (a)  and  caused  by  the  Trade- 
Through. 

If  either  (a)  the  Aggrieved  Party  does 
not  establish  the  actual  loss  within  30 
seconds  from  the  time  the  Aggrieved 
Part}'  received  the  response  to  its 
Satisfaction  Order  (or,  in  the  event  that 
it  did  not  receive  a  response,  within  four 
minutes  from  the  time  the  Aggrieved 
Party  sent  the  Satisfaction  Order),  or  (b) 
the  Aggrieved  Party  does  not  notify  the 
Participant  Exchange  that  initiated  the 
Trade-Through  of  the  amount  of  such 
loss  within  one  minute  of  establishing 
the  loss,  then  the  liability  shall  be  the 
lesser  of  the  actual  loss  or  the  loss 
caused  by  the  Trade-Through  that  the 
Aggrieved  Party  would  have  suffered 
had  that  party  purchased  or  sold  the 
option  series  subject  to  the  Trade- 
Through  at  the  "mitigation  price." For 
the  purposes  of  this  paragraph,  the 
"mitigation  price"  is  the  highest 
reported  bid  (in  the  case  where  an  offer 
was  traded  through)  or  the  lowest 
reported  offer  (in  the  case  where  a  bid 
was  traded  through),  in  the  series  in 
question  30  seconds  from  the  time  the 
Aggrieved  Party  received  the  response  to 
its  Satisfaction  Order  (or,  in  the  event 
that  it  did  not  receive  a  response,  within 
four  minutes  from  the  time  the 
Aggrieved  Party  sent  the  Satisfaction 
Order).  If  the  Participant  Exchange 
receives  a  Satisfaction  Order  within  the 
final  four  minutes  of  trading  (on  any 
day  except  the  last  day  of  trading  prior 
to  the  expiration  of  the  series  which  is 
the  subject  of  the  Trade-Through),  then 
the  mitigation  price  shall  be  the  price 
established  at  the  opening  of  trading  in 
that  series  on  the  Aggrieved  Party's 
Participant  Exchange  on  the  next 
trading  day.  However,  if  the  price  of  the 
opening  transaction  is  below  the 
opening  bid  or  above  the  opening  offer 
as  established  during  the  opening 
rotation,  then  the  mitigation  price  shall 


be  the  opening  bid  Im  the  case  where  an 
offer  was  traded  through)  or  opening 
offer  (in  the  case  where  a  bid  was  traded 
through).  If  the  Trade-Through  involves 
a  series  that  expires  on  the  day 
follov^ing  the  day  of  the  Trade-Through 
and  the  Satisfaction  Order  is  received 
within  the  last  four  minutes  of  trading, 
the  "mitigation  price"  shall  be  the  final 
bid  (in  the  case  where  an  offer  was 
traded  through)  or  offer  (in  the  case 
where  a  bid  was  traded  through)  on  the 
day  of  the  trade  that  resulted  in  the 
Trade-Through. 

(3)  A  Member  that  is  an  Aggrieved 
Party  under  the  rules  of  another 
Participant  Exchange  governing  Trade- 
Through  liability  must  take  steps  to 
establish  and  mitigate  any  loss  such 
Member  might  incur  as  a  result  of  the 
Trade-Through  of  the  Member's  bid  or 
offer.  In  addition,  the  Member  shall  give 
prompt  notice  to  the  other  Participant 
Exchange  of  any  such  action  in 
accordance  vrith  subparagraph  (c)(2) 
above. 

(d)  Limitations  on  Trade-Throughs. 
Members  may  not  repeatedly  trade 
through  better  prices  available  on  other 
exchanges,  whether  or  not  the  exchange 
or  exchanges  whose  quotations  are 
traded  through  are  Participant 
Exchanges,  unless  one  or  more  of  the 
provisions  of  paragraph  (b)  above  are 
applicable.  In  applying  this  provision: 

(1)  The  Exchange  mil  consider  there 
to  have  been  a  Trade-Through  if  a 
Member  executes  a  trade  at  a  price 
inferior  to  the  NBBO  even  if  the 
Exchange  does  not  receive  a  Satisfaction 
Order  from  an  Aggrieved  Party  pursuant 
to  subparagraph  (a)(1); 

(2)  The  Exchange  wll  not  consider 
there  to  have  been  a  Trade-Through  if 
a  Member  executes  a  Block  Trade  at  a 
price  inferior  to  the  NBBO  if  such 
Member  satisfied  all  Aggrieved  Parties 
pursuant  to  subparagraph  (a)(2) 
following  the  execution  of  the  Block 
Trade;  and 

(3)  The  Exchange  will  not  consider 
there  to  have  been  a  Trade-Through  if 
a  Member  executes  a  trade  at  a  price 
inferior  to  the  quotation  being 
disseminated  by  an  exchange  that  is  not 
a  Participant  Exchange  if  the  Member 
made  a  good  faith  effort  to  trade  against 
the  superior  quotation  of  the  non- 
Participant  Exchange  prior  to  trading 
through  that  quotation.  A   "good  faith 
effort"  to  reach  a  non-Participant 
Exchange's  quotation  requires  that  a 
Member  at  least  had  sent  an  order  that 
day  to  the  non-Participant  Exchange  in 
the  class  of  options  in  which  there  is  a 
Trade-Through,  at  a  time  at  which  such 
non-Participant  Exchange  was  not 
relieved  of  its  obligation  to  be  firm  for 
its  quotations  pursuant  to  Rule  llAcl- 
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i  undttr  tht^  Exchungt;  Act,  and  such 
non-Participant  Exchange  neither 
executed  that  order  nor  moved  its 
quotation  to  a  price  inferior  to  the  price 
of  the  Member's  order  within  20  seconds 
of  receipt  of  that  order. 

Locked  and  Crossed  Markets 

Rule  1086.  (a)  Eligible  Market  Maker 
Locking  or  Crossing  a  Market.  An 
Eligible  Market  Maker  that  creates  a 
Locked  Market  or  a  Crossed  Market 
shall  unlock  (uncross)  that  market  or 
shall  direct  a  Principal  Order  through 
the  Linkage  to  trade  against  the  bid  or 
offer  that  the  Eligible  Market  Maker 
locked  (crossed). 

(b)  Members  (Mher  than  an  Eligible 
Market  Maker  Locking  or  Crossing  a 
Market.  A  Member  other  than  an 
Eligible  Market  Maker  that  creates  a 
Locked  Market  or  a  Crossed  Market 
shall  unlock  (uncross)  the  market. 

Limitation  on  Principal  Order  Access 

Rule  1087.  A  specialist  or  ROT  shall 
not  be  permitted  to  send  Principal 
Orders  in  an  Eligible  Option  Class 
through  the  Linkage  for  a  given  calendar 
quarter  if  the  specialist  or  ROT  effected 
less  than  80  percent  of  its  volume  in 
that  Eligible  Option  Class  on  the 
Exchange  in  the  previous  calendar 
quarter  (that  is.  the  specialist  or  ROT 
effected  20  percent  or  more  of  its 
volume  by  sending  Principal  Orders 
through  the  Linkage).  This   "80/20"  is 
represented  as  follows: 


X  +  Y 

"X"  equals  the  total  contract  volume 
the  specialist  or  market  effects  in  an 
Eligible  Option  Class  against  orders  of 
Public  Customers  on  the  Exchange 
during  a  calendar  quarter  (a)  including 
contract  volume  effected  by  executing  PI 
A  Orders  sent  to  the  Exchange  through 
the  linkage,  but  (b)  excluding  contract 
volume  effected  by  sending  PI  A  Orders 
through  the  Linkage  for  execution  on 
another  Participant  Exchange.  "Y" 
equals  the  total  contract  volume  the 
specialist  or  ROT  effects  in  such  Eligible 
Option  Class  by  sending  Principal 
Orders  through  the  Linkage  during  that 
rnlrndnr  Quartrr 

!  I    Sfll  Kfyui.itiii  \  (  ii  n.iiii/rfl  lull  •- 
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In  Its  filing  with  the  Clommission,  the 
Phlx  included  statements  concerning 
the  purpose  of,  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


in  item  IV  below.  The  Phlx  has  prupared 
summaries,  set  forth  in  sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  adopt  rules  implementing 
the  Plan.  The  purpose  of  the  Plan  is  to 
enable  the  Plan's  Participants  to  act 
jointly  in  planning,  developing, 
operating  and  regulating  an  Intermarket 
Options  Linkage  ("Linkage")  so  as  to 
further  the  objectives  of  Congress  as  set 
forth  in  section  nA(a)  of  the  Act."* 
These  objectives  include,  but  are  not 
limited  to.  increasing  market  efficiency, 
enhancing  competition,  increasing  the 
information  available  to  brokers  and 
dealers  and  investors,  facilitating  the 
offsetting  of  investors'  orders  and 
contributing  to  the  best  execution  of 
such  orders.  Therefore,  the  Exchange 
proposes  these  rules,  which  if  approved 
by  the  Commission,  should  implement 
the  Plan  on  the  Exchange  and  allow  the 
Exchange  to  participant  in  the  Linkage. 

Capitalized  terms  u.sed  in  this  filing 
and  not  otherwise  defined  herein  have 
the  meaning  set  forth  in  the  proposed 
rules  and  if  not  defined  therein,  as 
defined  in  the  Plan.  The  Exchange 
represents  the  proposed  rules  are 
consistent  with  the  amended  Plan. 

The  proposed  rules  include  the 
following  provisions: 

•  Proposed  Phlx  rule  1083. 
Definitions:  This  proposed  rule  contains 
definitions  unique  to  the  Linkage;  all 
other  definitions  in  the  Exchange's  rules 
would  continue  to  apply  to  this  chapter. 
Generally,  these  definitions  would 
incorporate  into  the  Exchange's  rules 
the  definitions  contained  in  the  Plan. 

•  Proposed  Phlx  rule  1084.  Operation 
of  the  Linkage:  This  proposed  rule 
incorporates  section  7  of  the  Plan  into 
the  Exchange's  rules.  It  would  establish 
the  conditions  pursuant  to  which 
market  makers  may  enter  Linkage  orders 
and  imposes  obligations  on  the 
Exchange  with  respect  to  how  it  must 
process  incoming  Linkage  orders. 
Pursuant  to  a  recent  proposed 
amendment  to  the  Plan,  it  would 
provide  that  a  member  of  the  Exchange 
may  reject  an  execution  of  certain 
Linkage  orders  received  more  than  20 
seconds  after  sending  the  order.  This 
would  be  a  reduction  from  the  30 
seconds  currently  provided  for  in  the 
Plan. 


i'rupused  i'hlx  rule  lUb4  would 
provide  that  if  a  Linkage  Order  received 
is  not  eligible  to  be  executed 
automatically  via  AUTO-X  pursuant  to 
Exchange  rule  1080(c)(iv).*'  the  Linkage 
Order  would  be  handled  as  though  the 
size  of  such  order  is  larger  than  the  Firm 
Customer  Quote  Size  or  Firm  Principal 
Quote  Size,  respectively  (i.e.,  the 
specialist  must  address  the  order  within 
15  seconds  to  provide  an  execution  for 
at  least  the  Firm  Customer  Quote  Size 
or  Firm  Principal  Quote  Size, 
respectively). 

•  Rule  1085,  Order  Protection:  This 
proposed  rule  contains  the  trade- 
through  provisions  required  under 
section  8(c)  of  the  Plan.  First,  it  would 
establish  a  general  standard  that 
members  should  avoid  trade-throughs 
(defined  in  proposed  Phlx  rule  1083  to 
be  a  trade  at  a  price  inferior  to  the 
National  Best  Bid  and  Offer  ("NBBO")). 
If  a  member  does  effect  a  trade-through, 
the  member  would  be  responsible  for 
satisfying  a  member  of  another  exchange 
by  way  of  a  "Satisfaction  Order."  Both 
the  satisfaction  procedures  and  the 
exceptions  to  the  satisfaction 
requirements  would  incorporate  the 
relevant  provision  of  the  Plan. 

Finally,  the  proposed  rule  would 
establish  potential  regulatory  liability 
for  members  who  repeatedly  trade 
through  other  exchanges,  whether  or  not 
the  exchanges  traded  through 
participate  in  the  Linkage.  "This  rule  also 
reflects  two  pending  amendments  to  the 
Plan: 

1.  As  with  Proposed  Phlx  rule  1083. 
this  proposed  rule  reflects  the  pending 
amendment  to  reduce  from  30  seconds 


'  15  U.S.C.  78k-l(a). 


■■Proposed  Exchange  rule  1080(c)(iv)  provides 
thai  an  order  otherwise  eligible  for  ALITO-X  would 
instead  be  manually  handled  by  the  specialist  in  the 
following  circumstances: 

(A)  The  Exchange's  disseminated  market  is 
fTossed  (;.*■..  2-1/8  bid.  2  offer)  or  locked  (i.e..  2  bid. 
2  offer),  or  crosses  or  locks  the  disseminated  market 
of  another  options  exchange: 

(B)  One  of  the  following  order  types:  stop,  stop 
limit,  market  on  closing,  market  on  opening,  or  an 
all-or-none  order  where  the  full  size  of  the  order 
cannot  be  executed; 

\C]  The  ALITOM  System  is  not  open  for  trading 
when  the  order  is  received  (which  is  kiiown  as  a 
pre-market  order): 

(D)  The  dis.seminated  market  is  produced  during 
an  opening  or  other  rotation; 

(E)  When  the  specialist  posts  a  bid  or  offer  that 
is  better  than  the  specialist's  own  bid  or  offer: 

(F)  If  the  NBBO  Feature  is  not  engaged,  and  the 
Exchange's  bid  or  offer  is  not  the  NBBO: 

(C)  when  the  price  of  a  limit  order  is  not  in  the 
appropriate  minimum  trading  increment  pursuant 
to  rule  1034: 

(H)  When  the  bid  price  is  zero  respecting  sell 
orders;  and 

(I)  When  the  number  of  contracts  automatically 
executed  within  a  15  second  period  in  an  option 
exceeds  the  Al'TO-X  guarantee,  a  30  second  period 
ensues  during  which  subsequent  orders  are  handled 
manually. 
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to  20  seconds  the  lime  period  a  member 
must  wait  for  a  response  to  a  Linkage 
order.  If  the  member  does  not  receive 
the  response  within  30  seconds,  the 
member  would  be  permitted  to  trade 
through  the  non-responding  exchange 
without  liabilitv 

j..  In  addition,  this  rule  reflects  a 
pending  Plan  amendment  that  would 
limit  liability  for  trade-throughs  in  the 
last  few  minutes  of  a  trading  day  to  10 
contracts  per  exchange  The  purpose  of 
that  amendment  is  to  provide  protection 
for  small  customer  orders,  but  also  to 
limit  the  potential  risk  to  members  who 
may  not  be  able  to  hedge  options 
positions  they  assume  near  the  close  of 
trading. 

•  Proposed  Phix  Rule  UJ8b.  Locked 
and  Crossed  Markets:  This  proposed 
rule  would  implement  section  7(a)(i)(C) 
of  the  Plan  by  indicating  that  locked  and 
crossed  markets  should  be  avoided  and 
providing  procedures  to  unlock  and 
uncross  markets  that  do  occur. 

•  Proposed  Phlx  Rule  1087. 
Limitation  on  Principal  Order  Access: 
This  proposed  rule  would  codify  the 
"80/20  Test"  contained  in  section 
8(b)(iii)  of  the  Plan.  Specifically,  a 
market  maker  on  the  Exchange  would  be 
restricted  from  sending  Principal  Orders 
(other  than  P/A  orders,  which  reflect 
unexecuted  customer  orders)  through 
the  Linkage  if  the  market  maker  effects 
less  than  80  percent  of  specified  order 
flow  on  the  Exchange.  The  Exchange 
would  apply  this  test  on  a  calendar 
quarter  basis. 

2.  Statutory  Basis 

The  Exchange  believes  that  the  basis 
under  the  Act  for  this  proposed  rule 
change  is  the  requirement  under  section 
6(b)(5)  of  the  Act  ^  that  a  national 
securities  exchange  have  rules  that  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  ,\rtion 

Withm  .-i  n  days  of  the  date  of 
publication  ul  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  or  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

IV.  Solicitation  of  Comments 

interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-67  and  should  be 
submitted  by  January  17,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H,  McFarland, 
Deputy  Secretary. 
|FR  Do(    02-32794  Filed  12-26-02:  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  o<  Disaster  #3475] 
Territory  of  Guam 

As  a  result  of  the  President's  major 
disaster  declaration  for  Public 
Assistance  on  December  8,  2002.  and 
Amendment  1  adding  Individual 
Assistance  on  December  19.  2002.  1  find 
that  the  Territory  Of  Guam  constitutes  a 
disaster  area  due  to  damages  caused  by 
Super  Typhoon  Pongsona  occurring  on 
December  8,  2002  and  continuing. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
February-  18.  2003  and  for  economic 
injury  until  the  close  of  business  on 
September  19.  2003  at  the  address  listed 
below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  4  Office, 
PO  Box  13795.  Sacramento,  CA  95853- 
4795. 

The  interest  rates  are: 


Percent 


For  Ptiysical  Damage; 

Homeowners  witti  credit  avail- 
able elsewhere  5.875 

Homeowners  without  credit 
available  elsewhere  2.937 

Businesses  with  credit  available 
elsewhere  6648 

Businesses  and  Non-profit  Or- 
ganizations without  credit 
available  elsewliere  3324 

Others  (Including  Non-Profit  Or- 
ganizations) with  credit  avail- 
able elsewhere  5.500 

For  Economic  Injury: 

Businesses  and  Small  Agricul- 
tural    Cooperatives     without 

credit  available  elsewhere  3.324 

1 

The  number  assigned  to  this  disaster 
for  physical  damage  is  347508  and  for 
economic  injury  the  number  is  9T6900 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  December  20.  2002. 
Herbert  I..  Mitchell, 
Associate  Administrator,  for  Disaster 
Assistance. 
|FR  Doc.  02-32802  Filed  12-26-02;  8:45  am] 

BILUNG  CODE  802S-01-P 
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DEPARTMENT  OF  STATE 

; Public  Notice  4^.^42' 

Finding  of  No  Significant  Impact  and 
Summary  Environmental 
Assessment  — Me  xJcali — Calexico 
International  Conveyor  Belt,  Imperial 
County   CA 

The  proposed  action  is  to  issue  a 
Presidential  Permit  to  Aggregate 
Products  Inc.  to  construct,  operate  and 
maintain  an  international  conveyor  belt 
east  of  Calexico.  California,  and 
approximately  3,800  feel  east  of  the 
Calexico  II  Port  of  Entry,  and  adjacent 
to  Mexicali,  Baja  California,  Mexico,  the 
purpose  of  which  is  to  transport 
aggregate  materials  (size-segregated  rock 
and  sand)  from  Mexico  to  Aggregate 
Products  Inc.'s  land  in  the  Gateway  of 
the  Americas  Specific  Plan  Area  in 
Imperial  County.  California. 

On  November  19.  2001.  the  Bureau  of 
Reclamation  of  the  U.S.  Department  of 
the  Interior  issued  the  company  a 
"Licen.se  Relating  to  an  International 
Transportation  Conveyor  Belt  Crossing 
the  All-American  Canal  System"  to 
construct,  operate  and  maintain  the 
conveyor  belt.  "  *    *    *  within,  on  over 
and/or  across  certain  lands  which  the 
United  States  owns  in  fee  or  has 
reserved  Rights-of- Way  •   *   *."The 
License  applies  to  a  "strip  of  land  20.00 
feet  in  width  *   •   *"  with  the  centerline 
"*    *    *  beginning  at  a  point  in  the 
International  Boundary  between  the 
Republic  of  Mexico  and  the  United 
States  of  America  *    *    *"  and  from  that 
point  north  541.87  feet  "•    *    *  to  a 
point  in  the  north  line  of  the  All- 
American  Canal  right-of-way."  The 
north  line  of  the  All-American  Canal 
right-of-way  also  marks  the  beginning  of 
the  Gateway  of  the  Americas  Specific 
Plan  Area. 

I    H.ii  Ivl;!  iiunii 

The  U.S.  Department  of  State  (the 
"Department")  is  charged  with  the 
issuance  of  Presidential  Permits  for  the 
construction  of  international  conveyor 
belts  under  Executive  Order  11423  of 
August  16.  1968.  33  FR  11741  (1968).  as 
amended  by  Executive  Order  12847  of 
May  17,  1993.  58  FR  29511  (1993). 

In  2000.  Aggregate  Products  Inc.  (the 
"Sponsor"),  with  the  assistance  of 
Giroux  &  Associates  and  Gibson 
Gonzalez  Associates,  initiated 
preparation  of  an  environmental 
assessment  of  the  potential 
environmental  effects  of  the  proposed 
International  Conveyor  Belt 
("Environmental  Assessment").  A  draft 
final  "Environmental  Assessment, 
Calexico/Mexicali  Conveyor  Project. 
Calexico  P. O.E. /Mexico  Border"  was 


completed  un  April  5.  2000.  This  was 
amended  and  supplemented  by  the 
"Environmental  Assessment  for 
Aggregate  Products  Inc.  Conveyor  Belt 
Project"  dated  March  7.  2001.  and 
presented  to  the  Department  of  State, 
which  considered  two  alternative 
options  together  with  the  "no  action" 
alternative 

The  Department  has  acted  as  lead 
federal  agency  supervising  preparation 
and  completion  of  the  Environmental 
Assessment  and  has  engaged  in  follow- 
up  inquiries  concerning  issues  that  have 
been  raised  with  respect  to  the 
International  Conveyor  Belt  by 
government  agencies  and  by  members  of 
the  public.  The  Department,  acting  in  a 
manner  consistent  with  its  regulations 
for  the  implementation  of  the  National 
Environmental  Policy  Act  ("NEPA")  in 
the  context  of  its  responsibilities  with 
respect  to  Presidential  Permits,  has 
conducted  its  own.  independent  review 
of  the  Environmental  Assessment,  as 
supplemented.  The  Environmental 
Assessment  has  also  been  reviewed  by 
numerous  federal  and  sub-federal 
agencies.  Each  such  "cooperating 
agency"  has  approved  or  accepted  the 
Environmental  As.sessment.  provided, 
in  certain  cases,  that  mitigation 
recommendations  are  followed.  These 
cooperating  agencies  are: 

LIS.  Government:  The  Department  of 
Agriculture,  General  Services 
Administration.  United  States  Section  of 
the  International  Boundary  and  Water 
Commission.  Department  of 
Transportation.  Department  of  the 
Interior.  U.S.  Fish  and  Wildlife  vService. 
U.S.  Bureau  of  Reclamation. 
Environmental  Protection  Agency.  Food 
and  Drug  Administration,  Federal 
Emergency  Management 
Administration.  Department  of  Defense. 
Department  of  Commerce.  Council  on 
Environmental  Quality  and  the  Customs 
Service. 

State  of  C3alifornia:  State  Officer  for 
Historic  Preservation.  Department  of 
Transportation,  and  the  California 
Technology,  Trade  and  Commerce 
Agency.  Imperial  County:  Air  Pollution 
Control  District,  Department  of  Public 
Works.  Department  of  Planning. 
Imperial  Irrigation  District. 

Based  on  tne  draft  final 
Environmental  Assessment,  as  amended 
and  supplemented,  information 
developed  by  the  Department  during  the 
review  of  the  Sponsors  application  and 
all  comments  received  (referred  to 
hereinafter  collectively  as  the  "Final 
Environmental  Assessment"),  the 
Department  has  concluded  that  the 
issuance  of  the  permit  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment  within  the  United 


states.  Therelore.  an  environmental 
impact  statement  ("EIS")  will  not  be 
prepared.  A  summary  of  the  assessment 
of  potential  environmental  impacts  is 
pre.sented  below: 

II    hd(  tors  Considtri'd 

The  California  Department  of 
Transportation  calculates  investments  of 
over  $1  billion  in  near-  and  long-term 
border  trade  corridor  projects.  The 
decision  to  make  major  investments  in 
upgrading  and  expanding  the  highway 
system  in  the  border  region  and  north  to 
major  population  centers  is  directly 
attributable  to  the  explosive  growth  in 
trade  since  NAFTA  came  into  being. 
This  unprecedented  program  of 
transportation  improvements  means 
higher  demand  for  raw  materials, 
including  aggregate.  For  much  of 
Imperial  County,  and  areas  of  San  Diego 
County  as  well,  the  closest  source  of 
quality  aggregate  is  Mexico. 

There  are  only  a  limited  number  of 
pits  in  Imperial  County  that  yield,  on  a 
cost-competitive  basis,  sufficiently  high 
quality  aggregate  to  meet  federal  and 
state  road  construction  standards.  All 
these  locations  are  far  from  the  majority 
of  major  highway  projects.  The  material 
from  these  pits  also  has  high  sand-to- 
gravel  ratios,  which  increases  the  cost  of 
processing  the  aggregates. 

Finding  new  pits  that  yield  high-grade 
aggregate  is  further  complicated  by  the 
fact  that  much  of  the  area  where  the 
aggregates  exist,  such  as  the  foothill 
mountain  ranges,  is  under  government 
control.  This  includes  militar\'  areas 
(Chocolate  Mountains  Naval 
Reservation  Aerial  Gunnery  Range.  U.S. 
Navy  Bombing  Area — Superstition 
Mountain,  and  Carrizo  Impact  Area)  and 
State  and  Federal  parks  (Coyote 
Wilderness.  Anza-Borrego  Desert  State 
Park.  lacumba  Wilderness,  and 
Algodones  Sand  Dunes). 

Privately  owned  aggregate  sites  are 
generally  located  at  distances  that  mean 
substantial  transportation  costs  for 
projects  in  the  border  region.  For 
example,  all  of  the  high  grade  aggregates 
used  for  the  State  Route  7  extension  and 
the  Commercial  Vehicle  Enforcement 
Facility  were  shipped  from  Salton  Sea 
Beach.  74  miles  from  the  Calexico  II 
Port  of  Entry.  The  distance  from  the  pit 
site  in  Mexico  to  the  border  is  only  28 
miles. 

The  Department  in  this  case 
considered  the  two  alternatives 
proposed.  These  are  described  in  detail 
in  the  Final  Environmental  Assessment 
and  in  summary  fashion  as  follows: 

Alternative  1  (Project):  The  project 
involves  the  construction  of  a  conveyor 
belt  to  import  aggregate  from  Mexico. 
The  aggregate  will  be  brought  to  the 
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conveyor  belt  by  truck  from  the  mine 
site  28  miles  to  the  south  The  conveyor 
belt  will  run  from  a  staging  area  in 
Mexico  to  Aggregate  Pri)duct.s  Inc.'s 
property  in  the  Gateway  of  the  .A.mericas 
Specific  Plan  Area.  In  the  United  States. 
the  belt  will  cross  the  All-American 
Canal  and  the  adjacent  rights-of-wav 
The  area  from  the  border  to  the  canai 
structure,  the  service  roads  on  the  canal 
structure  and  the  road  between  the 
canal  structure  and  the  company's 
propert}  are  all  cleared  land. 

"Aebell  uil!  be  approximately  .550 
feet  long  and  10  feet  wide,  and  will  be 
supported  bv  standards  or  pylons, 
which  will  be  fixed  in  place  The  belt 
will  be  a  minimum  of  16  feet  above  the 
service  roads  that  are  a  part  of  the  canal 
structure  as  well  as  the  road  between 
the  canal  structure  and  the  company's 
property. 

Tne  company  projects  imports  of 
some  1,000,000  tons  of  aggregate 
annually  at  peak  levels. 

Alternative  2:  This  alternative 
involves  the  use  of  trucks  only  to 
transport  the  aggregate  from  the  mine 
site,  across  the  international  border, 
through  the  US  Customs  inspection 
facility,  through  the  California  State 
vehicle  inspection  facility  and  on  to  the 
company's  property  in  the  Gateway  of 
the  Americas  Specific  Plan  Area. 

At  peak  level  imports  of  1,000.000 
tons  per  year,  this  alternative  would 
require  40,000  round  trips  for  trucks 
transporting  25  tons  each. 

Other  Alternatives:  Some 
consideration  was  given  initially  to 
moving  the  aggregate  by  rail  car.  This 
alternative  was  eliminated  from  further 
consideration  because  of  the  high 
capital  investment  required,  the  high 
per-unit  costs  of  short-haul  rail  and  the 
inevitable  traffic  congestion  and  social 
costs  that  would  result  in  bringing 
hundreds  of  rail  cars  through  downtown 
Mexicali  and  through  areas  of  Calexico 
with  inadequate  grade  crossings. 
Another  alternative  is  the  No  Action 
Alternative,  which  would  maintain  the 
status  quo  of  trucking  the  aggregate 
within  the  United  States  from  distances 
of  up  to  74  miles.  While  maintaining  the 
status  quo  is  feasible,  there  are 
environmental  costs  associated  with 
doing  so.  such  as:  (a)  Air  Quality.  The 
added  travel  from  existing  aggregate 
resources  would  substantially  increase 
the  regional  diesel  exhaust  burden. 
resulting  in  15  to  37  5  tons  per  year  oi 
nitrogen  oxides,  and  smaller  amounts  of 
other  pollutants  compared  to  the 
proposed  project;  (b)  Noise.  High-speed 
trucks  are  strong  noise  generators.  Noise 
levels  at  sensitive  receivers  near 
regional  access  routes  would  be 
increased  incrementally,  especially  for 


any  night  or  early  morning  materials 
deliveries:  and  (c)  Transportation. 
.Occident  potential,  road  wear  and 
congestion  effects  would  be  measurably 
increased  by  up  to  5,4  million  truck- 
miles  per  year  on  Imperial  County 
roadways. 

The  \(i  Action  Alternative  would  also 
mean  ( f)ntinuing  reliance  on  higher- 
tusts  aggregates  for  tax-funded  public 
projects.  The  California  Department  of 
Transportation,  in  particular,  strongly 
supports  the  conveyor  belt  project 
because  of  its  potential  cost  benefits  to 
the  .State's  taxpayers 

III.  Summary  of  the  Assessment  of  the 
Potential  Environmental  Impacts 
Resulting  From  the  Proposed  Action 

The  Environmental  .■\s>essment 
provides  information  on  the 
environmental  effects  of  the  alternatives 
outlined  above.  On  the  basis  of  the  Final 
Environmental  Assessment,  the 
Department  makes  the  following 
determinations  regarding  the  potential 
environmental  impacts  of  Alternative  1. 
the  Project  Alternative. 

Physical  Conditions:  The  project  will 
have  minimal  impact  on  any  soils 
because  the  physical  footprint  of  the 
conveyor  system  will  be  very  small  and 
will  require  only  infrequent  access. 
Imperial  County  APCD  regulations  and 
use  permit  conditions  will  require  dust 
control  measures  for  all  traveled 
surfaces.  Wind  erosion  will  be  minimal. 
Water  will  be  applied  for  dust  control, 
but  not  in  amounts  to  create  mud  or 
cause  water  erosion  The  proximity  of 
the  Imperial  Fault  will  be  the  design 
basis  for  all  on-site  structures,  including 
the  conveyor  system. 

Vp^ptation:  No  federal  or  California 
listed  endangered  or  threatened  plant 
species  occur  within  the  project  site. 
The  project  will  not  disrupt  the 
vegetation  found  along  the  .Mamo  River. 
which  is  60  feet  from  the  company's 
property  in  the  Gateway  Specific  Plan 
Area  The  project  site  itself — the  area 
between  the  International  Boundary-  and 
the  .Ml-.^mencan  Canal,  the  Canal 
Structure,  and  the  road  between  the 
Canal  and  the  company's  property — is 
barren  of  vegetation. 

Wildlife  (a;  Fish.  There  are  no 
endangered  threatened  federal  or 
California  listed  species  that  occur 
within  the  project  area,  (b)  Birds. 
Several  species  of  birds  use  the  Alamo 
Rner  for  foraging.  One  federally  listed 
endangered  specie,  the  Yuma  Clapper 
Rail,  was  observed  in  a  May  1998  field 
surve\  within  a  quarter  mile  of  the 
project  area.  A  very  small  stand  of 
cattails  was  found  approximately  75  feet 
east  of  the  company's  property,  but  no 
Vurna  Clapper  Rail  were  observed  in  the 


area,  (c)  Mammals.  Mammals  could  be 
displaced  temporarily  by  construction 
activities.  No  federally  or  California 
listed  mammals  were  observed  in  the 
project  area,  Impacts  on  wildlife  are 
anticipated  to  be  minimal  and  mitigated 
by  the  applicant's  environmental 
commitments  described  below. 

Cultural  Resources:  Due  to  historical 
ground  disturbance,  there  are  no  known 
archaeological  or  historical  sites  of 
interest  in  the  project  area.  A  cultural 
resources  assessment  was  completed  in 
2000  and  no  cultural  resources  were 
found  at  or  near  the  proposed  project 
site.  The  All-American  Canal  is  eligible 
for  listing  on  the  National  Register  of 
Historic  Places, 

Water  Resources:  No  significant 
effects  on  water  quality  are  expected  to 
result  from  the  project.  The  conveyor, 
which  will  span  the  All-American  Canal 
when  in  use.  will  have  a  spill 
containment  catch-tray  to  prevent 
spillage  of  material  into  the  Canal. 

Recreation :  There  are  no  recreational 
resources  on  or  near  the  site  potentially 
affected  by  the  project. 

Hazardous  Substances:  All  POLs. 
hazardous  substances  and  hazardous 
wastes  will  be  handled  in  accordance 
with  federal,  state  and  local  regulations 
Hazardous  wastes  will  not  be  burned, 
dumped  in  trash  containers,  deposited 
in  landfills,  buried,  left  on  the  ground 
or  dumped  in  ditches.  Any  spills  of 
hazardous  wastes  will  be  properly 
contained  and  the  contamination 
handled  in  accordance  with  current 
regulations. 

Air  Resources:  This  alternative  can  be 
expected  to  cause  a  short-term,  localized 
effect  on  fugitive  particulate  levels  as  a 
result  of  earth  moving  during 
construction.  The  construction  area  will 
be  watered  and  a  buffer  distance 
maintained  to  protect  plants  and 
animals  and  minimize  blowing  dust. 
Dust  emissions  during  operations  will 
be  minimized  by  compliance  with  air 
district  rules  against  dust  nuisance. 
Aggregate  on  the  conveyor  belt  will  be 
"misted"  as  a  dust  confrol  measure. 
Overall,  short  term  air  effects  are 
anticipated  to  be  outweighed  by  the 
long  term  benefits  to  air  quality-  that  the 
project  represents  as  compared  with  any 
alternative  that  was  considered  [e.g.,  the 
no  action  alternative). 

Noise:  There  will  be  a  short-term 
increase  in  noise  levels  during 
construction.  There  will  be  mobile 
equipment  noise  and  noise  from  the 
conveyor  belt  during  operations.  There 
are  no  known  noise  sensitive  receivers 
in  the  immediate  vicinity  of  the  project 
County  ordinance  will  restrict  the  hours 
of  construction  noise  and  operational 
noise  will  not  exceed  Imperial  County 
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standards.  Short  term  nuiso  efftxts  art; 
anticipated  to  be  outweighed  by  the 
lopg  term  noise  reduction  that  the 
proje<;t  represents  as  compared  with  any 
alternative  that  was  considered  [e.g..  the 
no  action  alternative). 

Environmental  Justice/Socio- 
Economic  Concerns:  There  will  be  a  "no 
effect"  on  minority  and/or  low-income 
communities  in  the  immediate  vicinity 
of  the  project. 

Health  and  Safety  Concerns:  The 
project  is  designed  to  minimize  health 
and  safety  concerns.  California  State 
agencies  regulate  operations  around 
moving  equipment  and  all  safety 
features  required  by  law  will  be  utilized 
The  proximity  of  the  Imperial  Fault  will 
be  the  design  basis  for  all  on-site 
structures,  including  the  conveyor 
system.  The  design  of  the  conveyor 
pylons  will  prevent  any  unauthorized 
use  of  the  conveyor  to  cross  the  All 
American  Canal. 

Possible  Conflicts  Between  the  Action 
and  the  Objectives  of  Federal.  Regional. 
State  and  Local  Use  Plans.  Policies  and 
Controls  for  the  Area  Concerned:  This 
project  will  be  consistent  with  the 
defined  land  usage.  The  sponsor. 
Aggregate  Products  Inc.  will  be 
responsible  for  ensuring  that  all 
applicable  environmental  and 
construction  permits  are  obtained  prior 
to  the  implementation  of  any  portion  of 
this  project. 

Energ}'  Requirements  and 
Conservation  Potentials:  This  project 
will  cause  no  significant  increase  in 
energy  requirements,  which  are  limited 
to  conveyor  operations  and  loading/ 
transport  of  aggregate  materials  for 
distribution  and  use  in  the  Gateway 
project  area. 

Any  Irreversible  and  Irretrievable 
Commitments  of  Resources:  The  project 
will  be  consistent  with  defined  land 
usage.  The  commitments  of  resources 
will  cause  a  small  increase  in  energy  for 
aggregate  conveying,  handling  and 
transport,  and  in  water  for  dust  control. 
Such  a  commitment  is  not  a  significant 
increase  in  terms  of  regional  resource 
availability. 

Relationship  Between  Local  Short- 
Term  Use  of  Man's  Environment  and 
Maintenance  and  Enhancement  of  Long- 
Term  Productivity:  This  project  will  be 
consistent  with  the  defined  land  usage 
and  is  viewed  as  a  short-term  solution 
to  the  lack  of  aggregate  resources  and 
building  materials  in  the  project 
vicinity.  The  conveyor  system 
disturbance  "footprint"  is  sufficiently 
minimal  as  to  readily  allow  return  of  the 
site  to  existing  uses  if  the  building 
materials  market  should  diminish.  The 
aggregate  receiving  and  storage  site 
could  similarly  be  returned  to  existing 


uses,  but  the  mixed  industrial  zoning  ol 
that  parcel  would  likely  result  in 
eventual  conversion  to  some  non- 
agricultural  use  regardless  of  project 
implementation. 

Probable  Adverse  Environmental 
Effects  Which  Cannot  Be  Avoided:  The 
project  will  create  human  and 
equipment  activities  near  biotic  habitats 
at  a  greater  level  of  intensity  than  do 
existing  agricultural  operations. 
However,  the  effects  on  wildlife  are 
expected  to  be  minimal.  Any  potential 
impacts  would  be  mitigated  by  the 
environmental  commitments  by  the 
applicant  described  below. 

Probable  Adverse  Environmental 
Effects  Which  Cannot  Be  Avoided  Due 
to  Associated  Cumulative  Effects:  The 
airshed  is  an  air  quality  non-attainment 
area  for  particulate  matter  (PM-10).  Any 
addition  of  particulate  represents  a 
potential  for  a  cumulative  impact. 
However,  the  proposed  project  is 
consistent  with  the  level  of 
development  anticipated  for  the  site 
parcel  as  part  of  the  Gateway  Specific 
Project  Area  environmental  assessment 
process.  Mitigation  measures  to  control 
dust,  light  and  noise  assodiated  with  the 
conveyor  belt  project  will  reduce  the 
cumulative  impact  of  the  receiving, 
storage  and  processing  site  operations. 
Cumulative  impacts  will  also  result 
from  a  number  of  activities  that  federal 
and  state  agencies  may  undertake. 
Border  Patrol  inspection  is  expected  to 
intensif\'  in  conjunction  with  Gateway 
development.  Imperial  Irrigation  District 
maintenance  of  the  Canal  may  create 
temporary  emissions  of  noise  or  dust. 
The  standard  California  Department  of 
Transportation  practice  to  pave  roads  at 
night  may  require  occasional  night 
aggregate  processing  operations. 

IV.  En\  irnnmciit.il  (  t>rtl^litme[ll^ 

To  ensure  consistency  with  this 
FONSI  as  well  as  that  of  the  Bureau  of 
Reclamation,  the  sponsor.  Aggregate 
Products  Inc.,  has  undertaken  the 
following  environmental  commitments: 

1.  No  company  construction  activities 
or  company  trucking  would  be  allowed 
on  the  Imperial  Irrigation  District  right- 
of-way  adjacent  to  the  Alamo  River. 

2.  All  efforts  will  be  made  to 
minimize  particulate  matter,  lighting 
and  noise  that  might  affect  wildlife. 

3.  A  biologist  will  do  a  pre- 
construction  survey  to  identify  and 
protect  any  wildlife  in  the  project  area. 
All  construction  activities  would  avoid 
migratory  bird  species  and  their  nests. 

4.  Any  injured  wildlife  would  be 
reported  and/or  taken  to  the  proper 
authorities  for  rehabilitation. 

5.  In  the  event  of  unexpected 
discovery  of  archaeological  or  historical 


in  "'.s,  all  activity  shall 
if.i  of  discovery. 


cultural  I'  - 
cease  in  ttn 
Immediate  telephone  notification  of  the 
discovery  shall  be  made  to  a  responsible 
federal  agency  official  In  addition,  all 
reasonable  efforts  to  protect  the  cultural 
resources  discovered  shall  be  made.  The 
activity  may  resume  only  after  the 
federal  agency  official  has  authorized  a 
continuance. 

6.  The  All-American  Canal  is  eligible 
for  listing  on  the  National  Register  of 
Historic  Places  (CA-IMP-7320-H).  This 
project  will  result  in  no  adverse  effects 
to  those  qualities  of  the  Canal  that 
qualify  it  for  listing  on  the  National 
Register.  All  construction  must  adhere 
to  the  proposed  construction  plan. 
There  will  be  no  impacts  to  the  Canal 
during  the  life  of  this  project.  All  weight 
bearing  footings  will  be  outside  the 
Canal  footprint  and  away  from  the 
exterior  toe  slope.  Heavy  equipment 
will  be  kept  away  from  the  Canal  at  all 
times. 

7.  Measures  will  be  taken  to  prevent 
conveyed  materials,  including  soil  and 
rock,  from  being  dropped  into  the  Canal 
in  order  to  avoid  adverse  effects  on  the 
current  water  quaRty. 

8.  All  construction  shall  comply  with 
applicable  seismic  codes  to  minimize 
failure  during  a  possible  earthquake  on 
the  Imperial  Fault. 

9.  All  petroleum,  oils,  and  lubricants 
(POL)  will  be  properly  contained.  Waste 
POLs  and  other  articles,  such  as 
batteries,  will  not  be  burned,  dumped  in 
trash  containers,  deposited  in  landfills, 
buried,  left  on  the  ground  or  dumped  in 
ditches.  All  materials  brought  out  to  the 
project  will  be  disposed  of  in  a  proper 
manner. 

10.  Any  spills  of  POLs  or  hazardous 
wastes  would  be  properly  contained  and 
the  contamination  cleaned  up  and 
disposed  of  in  accordance  with  current 
regulations.  All  spills  will  be 
immediately  reported  to  the  HAZMAT 
office  in  Calexico. 

11.  To  protect  plants  and  wildlife  and 
minimize  blowing  dust,  the  area  would 
be  watered  during  construction  and  site 
operations. 

12.  There  would  be  a  short-term 
increase  in  noise  levels  during 
construction.  Proper  ear  protection 
would  be  used  by  all  personnel  working 
in  the  area. 

13.  A  berm  and  fence  shall  be  erected 
along  the  eastern  property  line 
separating  the  aggregate  receiving/ 
distribution  site  from  the  Alamo  River. 
Fencing  material  shall  be  made  partially 
opaque  to  reduce  glare  and  act  as  a  dust 
transport  barrier. 

14.  Landscaping  shall  be  planted 
along  the  site  frontage  along  any  public 
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road  to  visually  screen  the  site  and 
provide  potential  wildlife  habitat 

15,  All  herbicides  used  in  landscape 
maintenance  will  be  properly  approved 
and  applied  in  accordance  with  all 
regulations 

16,  The  conveyor  system  shall  be 
designed  to  prevent  unauthorized  access 
by  nnn-projt^ct  personnej  to  minimize 
danger  of  falls  or  injurv 

V.  Conclusion;  Analysis  of  the 
Environmental  Assessment  Submitted 
by  the  Sponsor 

Based  on  the  Department's 
independent  review  of  the  Final 
Environmental  Assessment,  comments 
received  during  its  preparation  and 
comments  received  by  the  Department 
from  Federal  and  State  agencies 
including  measures  which  the  sponsor 
has  commited  to  take  to  prevent 
potentially  adverse  environmental 
impacts,  the  Department  has  concluded 
that  issuance  of  a  Presidential  Permit 
authorizing  construction  of  the 
proposed  Mexicali-Calexico 
International  Conveyor  Belt,  as 
proposed  to  be  constructed  in 
Alternative  No.  1  as  set  forth  in  the 
Environmental  Assessment,  would  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment  within  the 
United  States.  Accordingly,  a  Finding  of 
No  Significant  Impact  is  adopted  and  an 
environmental  impact  statement  will 
not  be  prepared. 

The  Final  Environmental  Assessment 
prepared  by  the  Department  addressing 
this  action  is  on  file  and  may  be 
reviewed  bv  interested  parties  at  the 
Department  of  State,  2200  C  Street  NW., 
Room  4258.  Washington,  DC  20520 
(Attn:  Mr.  Dennis  Linskey.  Tel  202- 
647-8529). 

Dated:  December  20.  2002. 
Dennis  Linskey. 

Coordinator.  U.S.-Mexico  Border  Affairs, 
Office  of  Mexican  Affairs.  Department  of 
State. 
[FR  Doc.  02-32763  Filed  12-26-02;  8:45  am] 

BILLING  CODE  471 0-29- P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Issuance  by  the  Free  Trade 
Area  of  the  Americas  (FTAA) 
Committee  of  Government 
Representatives  on  the  Participation  of 
Civil  Society  of  an  Open  and  Ongoing 
Invitation  for  Public  Comment 

AGENCY:  ()ffi(  ('  ot  the  United  States 
Iratie  Representative  (USTR). 
ACTION:  Notice. 


summary:  The  Office  of  the  United 

States  Trade  Representative  (USTR)  is 
pro\iding  notice  that  the  Committee  of 
Government  Representatives  on  the 
Participation  of  Civil  Society  (Civil 
Society  Committee),  established  by  the 
34  countries  participating  m  the 
negotiations  for  the  Free  Trade  Area  of 
the  Americas  (FTAA).  has  issued  an 
Open  and  Ongoing  Invitation  for  public 
comment  on  all  aspects  of  the  FTAA. 
including;  The  second  draft 
consolidated  texts  of  the  FTAA 
Agreement,  released  to  the  public  on 
November  1 ,  2002;  the  ongoing  FTAA 
negotiations,  and  the  FTAA  process  in 
general  Submissions  in  response  to  the 
Invitation  should  be  sent  directly  to  the 
FT.A,.^  addresses  indicated  below, 
DATES:  Public  comment  in  response  to 
the  Open  and  Ongoing  Invitation  is 
welcome  by  the  FTAA  Civil  Society 
Committee  on  a  continuing  basis.  For 
submissions  to  be  reflected  in  the 
Committees  Report  to  the  FTAA 
Ministers  for  their  eighth  meeting  in 
Miami.  Florida  in  the  fourth  quarter  of 
2003.  submissions  must  be  received  by 
the  Chairperson  of  the  FTAA  Civil 
Society  Committee  no  later  than  May  1, 
2003 

ADDRESSES:  The  public  is  strongly 
encouraged  to  submit  documents 
electronically.  Submissions  should  be 
sent  directly  to  the  "Chair  of  the 
Committee  of  Government 
Representatives  on  the  Participation  of 
Civil  Society,"  at  only  one  of  the 
following  addresses: 

Submissions  by  electronic  mail: 
soc@ftaa-alca.com. 

Please  note  that  submissions  from 
civil  society  will  be  received  at  the 
addresses  below  up  to  February  24, 
2003.  After  this  date,  the  official  FTAA 
Web  site  (http://vmrw.ftaa-alca.org)  will 
list  the  corresponding  addresses  of  the 
new  headquarters  of  the  FTAA 
Administrative  Secretariat  in  Puebla, 
Mexico. 

Submissions  by  facsimile:  (Oil)  (507) 
270-6993. 

Via  Postal  Mail:  c/o  Secretaria  del 
Area  de  Libre  Comercio  de  Las 
Americas  (ALGA),  Apartado  Postal  89- 
10044.  Zona  9.  Cuidad  de  Panama, 
Republica  de  Panama. 

Via  Private  Messenger/Couriere 
Service:  c/o  Secretaria  del  Area  de  Libre 
Comercio  de  Las  Americas  (ALCA), 
Hotel  Caesar  Park  Panama.  Via  Israel  y 
Calle  77.  San  Francisco.  Cuidad  de 
Panama.  Republica  de  Panama. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
official  version  ul  the  Open  and 
Ongoing  Invitation  for  public  comment 
and  a  cover  sheet  identifying 
information  to  be  included  with 


submissions  to  the  Civil  Society 
Committee  are  available  on  the  USTR 
Web  site  (/ittp.//ivv*'H'.us(r.gov)  and  the 
official  FTAA  Web  site  (http:// 
wv^^wftaa-alca.org).  The  cover  sheet  is 
reproduced  below.  The  USTO  and 
FTAA  Web  sites  also  contain 
background  information  regarding  the 
FTAA  negotiations,  including  the 
second  draft  consolidated  texts  of  the 
FTAA  agreement,  the  Civil  Society 
Committee's  Report  of  November  2002 
to  the-FTA.^  Trade  Ministers,  and  the 
Quito  Ministerial  Declaration.  Any 
questions  concerning  the  Open  and 
Ongoing  Invitation  should  be  addressed 
to  Christina  Sevilla,  Director,  USTR's 
Office  of  Intergovernmental  Affairs  and 
Public  Liaison,  at  (202)  395-6120, 
Questions  regarding  the  FTAA 
negotiations  should  be  addressed  to  the 
agency's  Office  of  the  Americas  at  (202) 
395-5'l90. 
SUPPLEMENTARY  INFORW*"^tOS 

1,  Barkground 

Committee  o]  Covemment 
Representatives  on  the  Participation  of 
Civil  Society 

At  the  1998  FTAA  Ministerial 
meeting  in  San  Jose,  Costa  Rica,  the 
hemishperes  trade  Ministers  jointly 
recognized  and  welcomed  the  interests 
and  concerns  expressed  by  a  broad 
spectrum  of  interested  non- 
governmental parties  in  the  hemisphere, 
and  encouraged  these  and  other  parties 
to  provide  their  views  on  trade  matters 
related  to  the  FTAA  negotiations.  In 
order  to  facilitate  this  process,  the 
Ministers  agreed  to  establish  the  FTAA 
Civil  Society  Committee.  Since  its  first 
meeting  in  October  1998,  the  Committee 
has  approved  four  Open  Invitations,  the 
latest  on  December  10,  2002,  soliciting 
views  from  the  hemisphere's  public. 
The  Open  Invitations  were  annoimced 
on  the  FTAA  Web  site,  and  countries 
agreed  to  use  national  mechanisms  to 
disseminate  the  invitations  further,  In 
the  United  States,  the  invitations  were 
disseminated  through  a  variety  of 
means,  including  press  releases,  notices 
!('  advisor}'  committees.  Federal 
Register  notices,  and  public  meetings. 

The  Committee  has  prepared  reports 
for  Ministers  describing  the  submissions 
it  received  from  the  public.  These 
reports  have  been  published  on  the 
official  FTAA  Web  site  Since  April 
2001,  the  Committee  has  provided, 
directly  to  the  negotiators  in  each  FTAA 
entity,  the  submissions  received  from 
the  public. 

Quito  Ministerial  Mandate 

At  the  seventh  FTAA  Ministerial 
Meeting  held  in  Quito,  Ecuador,  on 


'')2\2 


K(mI<m.jI    Kc'Jistfi 


i\- 


December 


M)(): 


\nti 


:,.>v.!iuber  1.  2002,  (Quito  Ministerial) 
the  Ministers  responsible  for  trade  in 
the  hemisphere  reaffirmed  their 
commitment  ti)  the  principle  of 
transparency  in  the  FTAA  process  and 
recognized  the  need  to  enhance  and 
sustain  participation  of  the  different 
sectors  of  civil  society  in  this  process. 
At  the  close  of  the  Quito  Ministerial, 
the  Ministers  issued  a  declaration  in 
which  they  acknowledged  the  receipt  of 
the  contributions  submitted  in  response 
to  the  Committee's  Third  Open 
Invitation  to  Civil  Society  (issued  1 
November  2001),  and  thanked  the 
organizations  and  persons  who  took  the 
time  and  effort  to  contribute  their  views. 
Ministers  also  reiterated  their 
instruction  to  the  Committee  to 
continue  to  forward  to  the  FTAA 
entities  the  contributions  submitted  by 
civil  society  that  refer  to  their  respective 
issue  areas,  along  with  those  related  to 
the  PTAA  process  in  general. 

Public  Release  of  FTAA  Draft  Texts 

At  the  Quito  Ministerial  meeting. 
Western  Hemisphere  trade  Ministers 
decided  to  make  public  the  second 
FTAA  draft  consolidated  texts.  The 
Ministers'  prior  decision  to  release  the 
first  version  of  the  draft  consolidated 
texts  of  the  FTAA  Agreement  was 
endorsed  by  the  hemisphere's  leaders  at 
the  Quebec  Summit  of  the  Americas  on 
April  20-22,2001. 

The  second  draft  consolidated  texts 
were  made  available  on  November  1. 
2002  on  the  USTR  Web  site  and  on  the 
official  FTAA  Web  site  in  all  four 
languages.  The  texts  were  produced  by 
the  nine  FTAA  Negotiating  Groups 
(market  access;  agriculture;  services; 
intellectual  property  rights;  investment; 
government  procurement;  competition 
policy;  dispute  settlement;  and 
subsidies,  antidumping  and 
countervailing  duties)  and  by  the  FTAA 
Technical  Committee  on  Institutional 
Issues.  The  second  draft  consolidated 
texts  contain  many  brackets,  indicating 
that  the  text  enclosed  by  such  brackets 
has  not  been  agreed  to  by  all  FTAA 
governments 

J    Invil.itiiiri  lor   f'lililii    (  urnnifiils 

Un  December  10.  2002,  the  FYAA 
Civil  Society  Committee  issued  an  Open 
and  Ongoing  Invitation  to  the  public  in 
the  Western  Hemisphere  for  written 
comments  on  the  FTAA  process.  The 
Open  and  Ongoing  Invitation  is  an 
important  part  of  U.S.  efforts  to  ensure 
that  the  views  of  the  public  receive 
consideration  in  the  FTAA  negotiating 
process  and  to  encourage  the  public's 
participation. 

Public  comment  in  response  to  the 
Open  and  Ongoing  Invitation  is 


welcome  by  the  FTAA  Civil  Society 
Committee  on  a  continuing  bases. 
Comments  received  by  the  Committee 
through  May  1,  2003  will  form  the  basis 
for  the  Committee's  next  report  to  the 
FTAA  trade  Ministers. 

3.  Rt'<(iiiromrnts  fnr  Submission 

In  order  tu  be  considered,  each 
submission  must: 

— Identify  the  submitter(s),  specifying 
name(s)  and  contact  information: 

— Make  reference  to  matters  relating 
to  the  FTAA  process  and/or  the  second 
draft  FTAA  Agreement; 

— Be  in  written  form,  in  at  least  one 
of  the  official  FTAA  languages  (Spanish, 
English,  French,  Portugese); 

— Be  accompanied  by  the  cover  sheet 
which  follows  (and  also  is  available  on 
the  USTR  and  FTAA  Web  sites),  with  an 
indication  of  the  FTAA  entity  or  entities 
to  which  contribution  pertains; 

— If  greater  than  five  pages,  include  an 
executive  summary,  no  longer  than  two 
pages,  which  summarizes  and  identifies 
the  issues  considered  in  the  document. 
(The  FTAA  Secretariat  will  translate  all 
executive  summarizes  and  contributions 
if  less  than  five  pages.) 

— Be  sent  directly  to  the  Chair  of  the 
Committee  of  Government 
Representatives  on  the  Participation  of 
Civil  Society  at  one  of  the  above 
addresses. 

Contributions  in  response  to  the 
Committee's  Open  and  Ongoing 
Invitation  can  be  submitted  by  e-mail, 
fax.  courier,  or  postal  mail  and  must  be 
accompanied  by  the  submission  cover 
sheet  (reproduced  below).  In  the  interest 
of  facilitating  translation  into  the 
working  languages  of  the  FTAA  (English 
and  Spanish)  and  distribution  among 
the  countries  of  the  hemisphere,  it  is 
highly  recommended  that  contributions 
be  submitted  via  e-mail  or  otherwise  in 
electronic  format  {i.e..  on  computer 
diskette),  to  one  of  the  addresses  above. 
Contributions  submitted  by  other  means 
will  be  given  equal  consideration  and 
every  effort  will  be  made  to  process  the 
transmission  of  these  documents 
expeditiously. 

In  a  separate  notice  being  published 
today,  the  interagency  Trade  Policy  Staff 
Committee  (TPSC)  is  inviting  comments 
on  the  second  draft  consolidated  texts  of 
the  FTAA  Agreement.  Members  of  the 
public  may  choose  to  submit  comments 


to  the  FTAA  Civil  Society  Committee  as 
specified  above,  the  TPSC,  or  both. 

Christina  Sevilla, 

Director,  Intergovernmental  Affairs  and 
Public  Liaison. 

FTAA — (^ommitte*'  of  Government 
Rppri'sentalivcs  on  the  Partii  ipation  of 
(  i\il  So(  ift\  (SOC);  (.over  Sht>et  h)r 
Open  Invitation  Contributions 

Name(s)       

Organ  ization(8)    

Address  , 

Telephone     

E-mail    

Country 

Fax 


Number  of  Pages 
Language 


Contribution  covers  the  following 

country!  ies) 

or  region(s):  

FTAA  Entities 

(Please  check  the  FTAA  Entity(ies) 
addressed  in  the  contribution). 
Negotiating  Group  on  Agriculture 
Negotiating  Group  on  Competition  Policy 
Negotiating  Group  on  Dispute  Settlement 
Negotiating  Group  on  Government 

Procurement 
Negotiating  Group  on  Intellectual  Property 

Rights 
Negotiating  Group  on  Investment 
Negotiating  Group  on  Market  Access 
Negotiating  Group  on  Services 
Negotiating  Group  on  Subsidies, 

Antidumping  and  Countervailing  Rights 
Committee  of  Government  Representatives 

on  the  Participating  of  Civil  Society 
Joint  Government-Private  Sector  Committee 

of  Experts  on  Electronic  Commerce 
Consultative  Group  on  Smaller  Economies 
Technical  Committee  on  Institutional  Issues 

(general  and  institutional  aspects  of  the 

FTAA  Agreement) 
FTAA  Process  (check  if  the  contribution  is  of 

relevance  of  all  the  entities) 

Executive  Summary:  (-2  pages  maximum) 
must  accompany  any  contribution  with  more 
than  five  pages.  (Executive  summaries  of 
contributions  of  more  than  five  pages  as  well 
as  contributions  totaling  less  than  Hve  pages 
are  to  be  forwarded  to  FTAA  Negotiating 
Groups  and  other  Entities  according  to  the 
information  provided  above.) 

(FR  Doc.  02-32767  Filed  12-2&-02;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  lor  Public  Comments  on  the 
Second  Draft  Consolidated  Texts  of 
the  Free  Trade  Area  of  the  Americas 
(fTAA)  Agreement 

agency:  !  Hfice  of  the  United  States 
[ !  i.i.   Kt'presentative. 
ACTION:  Notice  and  request  for 
comments. 
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SUMMARY:  The  second  draft  consolidated 
texts  of  the  Free  Trade  Area  of  the 
Anipricas  .Agreement  (FTAA)  have  been 
pubiu  h  rt'ieased  and  posted  on  the 
USTR  website  {httpJ/wv^-w  ustr.gov)  and 
on  the  official  FTAA  website  [http:.'/ 
wMiwftaa-alca.org).  The  texts  are 
available  in  the  four  official  languages  of 
the  FTAA:  English.  Spanish.  Frencli. 
and  Portuguese.  The  interagency  Trade 
Policy  Staff  Committee  (TPSC)  is 
requesting  written  comments  from  the 
public  on  the  second  draft  consolidated 
text*:  of  the  FTAA  Agreement 

DATES:  Public  comments  should  be 
received  b\'  Fnda\ .  ianuan  31.  2003. 

ADDRESSES:  Submissions  by  electronic 
nidil   FHOObU'&ustr.gov. 

Submissions  by  facsimile:  Gloria 
Blue,  Executive  Secretary.  Trade  Policy 
Staff  Committee,  at  (202)  395-6143.  The 
public  is  strongly  encouraged  to  submit 
documents  electronic  alh  rather  than  by 
facsimile. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  public 
comments,  contact  Gloria  Blue. 
Executive  Secretary,  Trade  Policy  Staff 
Committee,  Office  of  the  United  States 
Trade  Representative  at  (202)  395-3475. 
All  other  questions  concerning  the 
FTAA  negotiations  should  be  addressed 
to  the  agency's  Office  of  the  Americas  at 
(202)  395-5190.  The  FTAA  second  draft 
consolidated  texts  are  available  on  the 
USTR  Website  {.http://w^-\v  ustr.gov) 
and  the  official  FTAA  website  [http:// 
www.ftaa-alca.org).  This  official  FTAA 
website  also  contains  general 
information  regarding  the  FTAA 
process,  including  official  documents. 

SUPPLEMENTARY  INFORMATION: 
1    Background 

Trade  Minister*. from  the  34 
democratically-elected  governments  in 
the  Western  Hemisphere  made  public 
the  second  draft  consolidated  texts  of 
the  FTAA  agreement  on  November  1. 
2002.  immediately  following  the  close 
of  their  Ministerial  meeting  in  Quito. 
Ecuador.  The  first  draft  consolidated 
texts  of  the  FTAA  agreement  previously 
had  been  made  public  on  )uly  3.  2001. 
The  TPSC  previously  invited  public 
comments  on  the  first  version  of  the 
draft  consolidated  FTAA  texts  [66  FR 
36614  (July  12,  2001)]. 

The  second  draft  consolidated  texts  of 
the  FTAA  are  currently  available  on  the 
official  FTAA  website  in  the  four 
official  FTAA  languages  (English. 
Spanish.  French  and  Portuguese).  The 
texts  contain  many  brackets,  indicating 
that  the  draft  text  enclosed  by  such 
brackets  has  not  been  agreed  to  by  all 
FTAA  countries. 


The  texts  include  draft  chapters 
produced  by  the  nine  FTAA  Negotiating 
Groups  (market  access;  agriculture; 
services:  intellectual  property  rights: 
investment,  government  procurement: 
competition  policy:  dispute  settlement; 
and  subsidies,  antidumping  and 
counteryailing  duties)  'The  draft  texts 
also  include  a  first  preliminar\  draft  text 
by  the  FTAA  Technical  Committee  on 
Institutional  Issues  (TCI).  This  section 
contains  preliminary  views  on  the 
general  provisions  of  the  Agreement  and 
on  institutninal  provisions. 

2.  Public  Comments 

The  TPSC  previously  has  requested 
public  comments  on  a  number  of 
matters  related  to  the  FTAA  including: 
general  U.S.  positions  and  objectives  in 
the  FTAA,  see  63  FR  36470  (July  6, 
1998),  and  64  FR  72715  (December  28. 
1999);  specific  rules  of  origin  in  the 
FTAA.  see  66  FR  22627  (May  4.  2001); 
scope  of  the  environmental  review  for 
the  FTAA  pursuant  to  Executive  Order 
13141,  see  65  FR  75763  (December  4. 
2000):  identification  of  private  sector 
experts  on  electronic  commerce  for  the 
Joint  Committee  of  Experts  on 
Electronic  Commerce,  see  63  ra  42090 
(August  6,  1998),  64  FR  26811  (May  17, 
1999).  65  FR  10847  (February  29.  2000), 
and  65  FR  47818  (August  3,  2000);  and 
market  access  and  other  issues  regarding 
the  FTAA.  see  64  FR  18469  (April  14, 
1999).  The  TPSC  also  asked  for 
comments  on  the  operation  of  the  FTAA 
Committee  of  Government 
Representatives  on  the  Participation  of 
Civil  Society,  see  63  FR  40579  (July  29, 
1998);  and  the  USTR  provided  notice  in 
65  FR  38872  (June  22,  2000),  66  FR 
36614  (July  12,  2001),  and  in  66  FR 
56893  (November  13,  2001)  that  the 
FTAA  Committee  of  Government 
Representatives  on  the  Participation  of 
Civil  Society  had  issued  requests  for 
public  comments  on  trade  matters 
related  to  the  FTAA  process.  More 
recently,  the  TTSC  issued  a  notice  of  a 
public  hearing  in  67  FR  49732  (July  31. 
2002)  concerning  the  negotiation  of  the 
FTAA  Agreement. 

3.  Requirements  for  Submissions 
Written  conunents  are  invited  on  any 

aspect  of  the  second  draft  consolidated 
texts  of  the  FTAA  agreement.  Persons 
submitting  written  comments  should 
submit  those  documents  to  one  of  the 
addresses  indicated  above  no  later  than 
January  31.  2003.  to  be  assured  of 
consideration  by  U.S.  Government 
negotiators  during  this  round  of 
negotiations.  If  possible,  comments 
should  be  submitted  before  this  date. 
However,  submissions  will  be  accepted 
through  February  28,  2003  and  those 


submissions  will  be  taken  into 
consideration  to  the  extent  practicable 
Comments  should  state  clearly  the 
position  taken,  should  be  as  specific  as 
possible,  and  should  describe  with 
particularity  the  evidence  supporting 
that  position. 

In  a  separate  notice  being  published 
today,  USTR  is  providing  notice  of  the 
FTAA  Committee  of  Government 
Representatives  on  the  Participation  of 
Civil  Society's  (Civil  Society 
Committee)  Open  and  Ongoing 
Invitation.  Members  of  the  public  may 
choose  to  submit  comments  to  the 
TPSC,  as  specified  above,  the  FTAA 
Civil  Society  Committee,  or  to  both. 

In  order  to  facilitate  prompt 
processing  of  submissions,  USTR 
strongly  urges  and  prefers  electronic  (e- 
mail)  submissions  in  response  to  this 
notice.  Persons  making  submissions  by 
e-mail  should  use  the  following  subject 
line:  "Second  Draft  FTAA  Texts: 
Written  Comments."  Documents  should 
be  submitted  as  either  WordPerfect, 
MSWORD,  or  text  (.TXT)  files 
Supporting  documentation  submitted  as 
spreadsheets  are  acceptable  as  Quattro 
Pro  or  Excel,  For  any  document 
containing  business  confidential 
information  submitted  electronically, 
the  file  name  of  the  business 
confidential  version  should  begin  with 
the  characters  "BC-",  and  the  file  name 
of  the  public  version  should  begin  with 
the  characters  "P- ".  The  "P-"  or  "BC-" 
should  be  followed  by  the  name  of  the 
submitter.  Persons  who  make 
submissions  by  e-mail  should  not 
provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  To  the  extent 
possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

Written  comments  submitted  in 
response  to  this  request  will  be  placed 
in  a  file  open  to  public  inspection 
pursuant  to  15  CFR  2003.5,  except  for 
comments  containing  business 
confidential  information  exempt  from 
public  inspection  in  accordance  with  15 
CFR  2003.6.  Comments  containing 
business  confidential  information  must 
be  clearly  marked  "BUSINESS 
CONFIDENTIAL  "  at  the  top  of  each 
page,  including  any  cover  letter  or  cover 
page,  and  must  be  accompanied  by  a 
non-confidential  summary  of  the 
confidential  information.  All  public 
documents  and  non-confidential 
summaries  shall  be  available  for  public 
inspection  in  the  USTR  Reading  Room. 
The  USTR  Reading  Room  is  open  to  the 
public,  by  appointment  only,  from  10 
a.m.  to  12  noon  and  from  1  p.m.  to  4 
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p  111.,  Monday  through  Friday.  An 
appointment  to  review  the  file  must  be 
scheduled  at  least  48  hours  in  advance 
and  may  be  made  by  calling  (202)  395- 
6186.  General  information  concerning 
the  Office  of  the  United  States  Trade 
Representative  may  be  obtained  by 
accessing  its  Internet  Website  [http:// 
www  nstr.gov). 

Lai  int:n  Suro-Bredie, 

Chair,  Trade  Policy  Staff  Committee. 

(FK  Dix:.  02-32746  Filed  12-26-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

Maritime  Administration 

■USCG    .'(){)  J    141  M] 

Port  Pelican  LLC  Deepwater  Port 
License  Application 

age.ncy:  Coast  Guard  and  Maritime 
Administration,  E>OT. 
action:  Notice  of  application. 

SUMMARY:  The  Coast  Guard  and  the 
M.uiiune  Administration  (MARAD)  give 
notice,  as  required  by  the  Deepwater 
Port  Act  of  1974,  as  amended,  that  they 
have  received  an  application  for  the 
licensing  of  a  deepwater  port,  and  that 
the  application  appears  to  contain  the 
required  information.  The  notice 
summarizes  the  applicant's  plans  and 
the  procedures  we  will  follow  in 
considering  the  application. 
DATES:  Any  public  hearing  held  in 
connection  with  this  application  must 
be  held  not  later  than  August  25,  2003. 
The  application  will  be  approved  or 
denied  within  90  days  after  the  last 
public  hearing  held  on  the  application. 
ADDRESSES:  The  mailing  address  for  the 
( lork  III  this  proceeding  is;  Commandant 
(C;-M).  U.S.  Coast  Guard.  2100  Second 
Street  SW..  Washington  DC:  20593-0001 
Public  docket  USCG-2002-14134  is 
maintained  by  the  Docket  Management 
Facility.  U.S.  Department  of 
Transportation,  Room  PL— 401.  400 
Seventh  Street  SW  .  Washington,  Di^, 
20590-0001.  The  Docket  Management 
Facility  office  maintains  a  Web  site, 
http://dms.dot.gov,  and  can  be  reached 
by  telephone  at  202-366-9329  or  fax  at 
202-493-2251 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  an  this  notice  call 
Robert  Nelson,  U.S.  Coast  Guard,  (202) 
207-0496.  mr'lson<iiiC()mdt  uscg.mil. 
SUPPLEMENTARY  information:  Receipt  of 
applicutinn,  detfnuniatton.  Cin 
November  25,  2002.  the  Coast  Guard 


and  MARAD  received  an  application 
from  Port  Pelican  LLC.  Suite  2700,  1111 
Bagby.  Houston,  Texas  77002  for  all 
Federal  authorizations  required  for  a 
license  to  own,  construct  and  operate  a 
deepwater  port  off  the  coast  of 
Louisiana.  On  December  16,  2002.  we 
determined  that  the  application  appears 
to  contain  all  required  information.  The 
application  and  related  documentation 
supplied  by  the  applicant  (except  for 
certain  protected  information  specified 
in  33  U.S.C.  1513)  may  be  viewed  in  the 
public  docket  [see  ADDRESSES). 

Background.  According  to  the 
Deepwater  Port  Act  of  1974,  as  amended 
(the  Act,  33  U.S.C.  1501  et  seq.).  a 
deepwater  port  is  a  fixed  or  floating 
manmade  structure  other  than  a  vessel, 
or  a  group  of  structures,  located  beyond 
the  territorial  sea  and  off  the  coast  of  the 
U.S..  used  or  intended  for  use  as  a  port 
or  terminal  for  the  transportation, 
storage,  and  further  handling  of  oil  for 
transportation  to  any  State.  The  Act  was 
most  recently  amended  by  the  Maritime 
Transportation  .Security  Act  of  2002 
(MTSA,  Public  Uw  107-295),  which 
extends  the  deepwater  port  definition  to 
include  natural  gas  facilities  . 

The  Deepwater  ports  must  be 
licensed,  and  the  Act  provides  that  a 
license  applicant  submit  detailed  plans 
for  its  facility  to  the  Secretary  of 
Transportation,  along  with  its 
application.  The  Secretary  has  delegated 
the  processing  of  deepwater  port 
applications  to  the  Coast  Guard  and 
MARAD.  The  Act  allows  21  days 
following  receipt  of  the  application  to 
determine  if  it  contains  all  required 
information  If  it  does,  we  must  publish 
a  notice  of  application  in  the  Federal 
Register  and  summarize  the  plans.  This 
notice  is  intended  to  meet  those 
requirements  of  the  Act  and  to  provide 
general  information  about  the  procedure 
that  will  be  followed  in  considering  the 
application. 

Application  procedure.  We  consider 
the  application  on  its  merits.  Under  the 
Act.  we  have  240  days  from  the  date  this 
notice  is  published  to  hold  at  least  one 
public  hearing,  which  is  your 
opportunity  to  submit  written  or  oral 
comment  on  the  application.  We  will 
publish  a  separate  Federal  Register 
notice  to  notify  you  of  any  hearing  we 
decide  to  hold.  At  least  one  hearing 
must  be  held  in  each  adjacent  coastal 
state.  Pursuant  to  33  U.S.C.  1508.  we 
designate  Louisiana  as  an  adjacent 
coastal  state.  Other  states  may  apply  for 
adjacent  coastal  state  status  in 
accordance  with  33  U.S.C.  1508(a)(2). 
After  the  last  public  hearing,  Federal 
agencies  have  45  days  in  which  to 
comment  to  us  on  the  application,  cmd 
approval  or  denial  of  the  application 


must  follow  within  90  days  after  the  last 
public  htMnn^   Details  of  th(! 
application  prm  ess  .iri'  lifsc  nln't]  in  33 
U.S.C.  1504  .111(1  in    M  (  FK  part  14H 

The  present  applu  atmn  in\iil\(--  a 
proposed  liquefied  natural  gas  il.Nt..) 
facility  As  su(  h,  MT.SA  excepts  the 
application  from  the  restrictions  of  33 
U.S.C.  1504(d)  (l>-(3)  and  33  U.S.C. 
1504(i)  (l)-(3).  While  this  permits 
submission  and  ronsideration  of 
competing  appliLdtiuns  for  the  same 
"application  area",  there  may  still  be 
practical  restrictions  from  a  navigation 
safety  standpoint  with  regard  to  the 
proximit\'  of  muitii'Ii-  -ifcjiw  .itHr  jmrt'- 

Wewill  r«'\-it'v\  !.)■'  appin  .il-vii  miiiir 
the  current  ti>"'|'v\i!"r  piirt  rt'uulati'.iis 
published  in  .i  i  l.i  K  part  148.  On  May 
30,  2002  (67  FR  37920)  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  indicating  its 
intent  to  revise  those  regulations.  Public 
comments  have  been  received  in 
response  to  the  NPRM  and  we  will 
consider  those  comments  prior  to 
adopting  revised  regulations.  In 
addition,  MTSA  mandates  that  we 
revise  existing  deepwater  port 
regulations  as  soon  as  practicable  to 
implement  extension  of  deepwater  port 
regulations  to  natural  gas.  It  also  allows 
for  the  issuance  of  an  interim  final  rule 
without  public  notice  and  comment. 
Thus,  the  current  regulations  may  be 
amended  before  we  have  fully  processed 
the  application.  In  that  event,  the 
amended  regulations  will  govern  further 
processing  of  the  application  as  soon  as 
they  take  effect. 

Summary  of  the  application.  The 
application  plan  calls  for  construction 
of  the  Port  Pelican  Deepwater  Port  and 
associated  anchorage  in  an  area  situated 
in  the  Gulf  of  Mexico  approximately  36 
miles  south  southwest  of  Fresh  Water 
City,  Louisiana,  in  Vermilion  Block  140 
with  a  safety  zone  extending  into  part  of 
Vermilion  Block  139. 

The  Port  Pelican  Project  (the  Project) 
will  deliver  natural  gas  to  the  United 
States  Gulf  Coast  using  existing  gas 
supply  and  gathering  systems  in  the 
Gulf  of  Mexico  and  southern  Louisiana. 
Gas  will  then  be  delivered  to  shippers 
using  the  national  pipeline  grid  through 
interconnections  with  major  interstate 
and  intrastate  pipelines. 

The  Project  consists  of  the  Port 
Pelican  Terminal  (the  Terminal),  an 
LNG  receiving,  storage  and 
regasification  facility  and  the  Pelican 
Interconnector  Pipeline  (PIPL)  to 
transport  the  gas  to  the  existing  offshore 
gas  gathering  system. 

The  Project  will  consist  of  two 
concrete  gravity  based  structure  (GBS) 
units  fixed  to  the  seabed,  which  will 
include  integral  LNG  storage  tanks. 
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support  derl.  mounted  LNG  receiving 
and  vaporization  equipment  and 
utilities,  berthing  accommodations  for 
LNG  carriers,  facilities  for  deliver\-  of 
natural  gas  to  a  pipeline  transportation 
system,  and  personnel  accommodations 

The  Terminal  will  be  able  to  receive 
the  largest  LNG  earners  in  service  or  on 
order  in  2002  LNG  carrier  arrival 
frequenc\-  will  be  planned  to  match 
specified  terminal  gas  delnery  rates.  All 
marine  systems,  communication, 
navigation  aids  and  equipment 
necessary  to  conduct  safe  LNG  carrier 
operations  and  receiving  of  product 
during  specified  atmospheric  and  sea 
states  will  be  provided  at  the  port. 

Thf  regasification  process  consists  of 
lifting  the  LNG  from  storage  tanks, 
pumping  the  cold  liquid  to  pipeline 
pressure,  vaporization  across  heat 
exchanging  equipment  and  delivery 
through  custody  transfer  metering  to  the 
gas  pipeline  network.  No  gas 
conditioning  is  required  for  the 
Terminal  since  the  incoming  LNG  will 
be  pipeline  quality. 

A  42-inch  diameter  offshore  Pelican 
Interconnector  Pipeline,  37  nautical 
miles  in  length,  will  be  constructed  as 
part  of  the  Pelican  Project.  The  PIPL 
will  transport  gas  from  the  Terminal  to 
a  point  near  the  Tiger  Shoal  Platform 
"A"  where  it  will  connect  to  the  HcnrN 
Floodwav  Gas  Gathering  System 
(HFGGS)'.  The  HFGGS  will  deliver  the 
gas  to  the  onshore  U.S.  gas  pipeline 
network. 

The  Terminal  will  be  constructed  in 
two  phases.  Phase  I  inc  ludes  the 
installation  of  two  GBS  units  with 
internal  storage  tanks  and  facilities  for 
LNG  offloading,  and  vaporization 
capability  to  deliver  a  peal  1.0  billion 
standard  cubic  feet  per  day  (SCFD)  of 
natural  gas  to  the  pipeline  system. 
Additional  vaporization  equipment  and 
associated  support  equipment  and 
facilities  will  be  installed  during  Phase 
II  to  increase  the  facility  vaporization 
and  send  out  rate  to  2.0  billion  SCFD 
peak. 

Dated:  December  20,  2002. 
Paul  I    FliiUi, 

Herod  Admiral.  U.S.  Coast  Guard.  Assistant 
Commandant  for  Marine  Safety.  Security  and 
Environmental  Protection. 
Raymond  R.  Barberesi, 

Director.  Office  of  Ports  and  Domestic 
Shipping.  U.S.  Maritime  Administration. 
IFR  Doc.  02-32831  Filed  12-24-02;  11:04 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-2002-14078] 

Great  Lakes  Pilotage  Advisory 
Committee 

agency:  Coast  Guard,  (DOT). 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Great  Lakes  Pilotage 

.■\dvisorv  Committee  (GLPAC)  and  its 
Subcommittee  on  Technology  will  meet 
to  discuss  various  issues  relating  to 
pilotage  on  the  Great  Lakes  The 
meeting  will  be  open  to  the  public. 
DATES:  The  Subcommittee  will  meet  on 
Thursday.  Januan*  30.  2003.  from  1  p.m. 
to  3  p.m.  GLPAC  will  meet  on 
Thursday.  lanuarv  30.  2003.  from  3  p.m. 
to  5:30  p.m.  and  on  Friday,  Januar}'  31, 
2003,  from  8:30  a.m.  to  4  p.m.  The 
annual  public  workshop  will  be  held 
from  2  to  4  p.m.  as  part  of  the  GLPAC 
meeting.  TJie  meeting  may  close  early  if 
all  business  is  finished.  Written  material 
and  requests  to  make  oral  presentations 
should  reach  the  Coast  Guard  on  or 
before  ]anuar\'  24,  2003.  Requests  to 
have  a  copy  of  your  material  distributed 
to  each  member  of  the  committee 
should  reach  the  Coast  Guard  on  or 
before  January  24,  2003. 
ADDRESSES:  GLPAC  will  meet  in  Room 
B-1  i)f  the  .\nthonv  J.  Celebrezze 
Federal  Building  at  1240  East  Ninth 
Street.  C1p\ eland.  OH  44199-2060.  Send 
written  material  and  requests  to  make 
oral  presentations  to  Margie  Hegy, 
Commandant  (G-MW),  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street  SW., 
Washington,  DC  20593-0001.  This 
notice  is  available  on  the  Internet  at 
http://dms.dot.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Margie  Heg\ ,  E.xpcutue  Director  of 
GLPAC.  telephone  (202)  267-0415,  fax 
(202) 267-1~0n 

SUPPLEMENTARY  INFORMATION:  Notice  of 
the  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U,S,C.  App. 
2. 

.\genda  of  Meetings 

S'lth   <:nnuttee  on  Technology.  The 
agendd  includes  the  following: 

(1)  Leasing  versus  purchasing  of 
portable  piloting  units  (FPU's). 

(2)  Wireless  internet  connection  as  a 
solution  to  cell  phone  dead  zones  in  the 
Great  Lakes. 

Great  Lakes  Pilotage  Advisory 
Committee  (GLPAC).  The  agenda 
includes  the  following: 

(1)  Swearing  in  new  members 

(2)  Report  on  Bridge  Hour  Study. 

(3)  Report  on  Pilotage  Office 
Relocation  Study. 


(4)  Progress  report  from  Technology 
Subcommittee. 

(5)  U.S.  Army  Corp  of  Engineers' 
Great  Lakes  Navigation  Study  from  the 
ports'  perspective. 

(6)  New  Ratemaking  Methodology. 

(7)  Discussion  and  selection  of  7th 
GLPAC  Member  to  recommend  to  the 
Secretan."  for  appointment. 

(8)  American  Great  Lakes  Ports 
Association  Proposal  for  the 
"Reorganization  and  Modernization  of 
U.S.  Pilotage  Services  on  the  Great 
Lakes". 

(9)  Open  workshop  for  public 
conmients/questions  on  the  Coast 
Guard  s  Great  Lakes  Pilotage  Program. 

Procedural 

Th<  :;•->•  ngs  are  open  to  the  public. 
Please  note  that  the  meetings  may  close 
early  if  all  business  is  finished.  At  the 
Chair's  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meeting.  If  you  would  like  to 
make  an  oral  presentation  at  the 
meeting,  please  notify  the  Executive 
Director  no  later  than  January'  24,  2003, 
Written  material  for  distribution  at  the 
meeting  should  reach  the  Coast  Guard 
no  later  than  January  24,  2003.  If  you 
would  like  a  copy  of  your  material 
distributed  to  each  member  of  the 
committee  in  advance  of  the  meeting, 
please  submit  10  copie- '    '/--.  .  Hegy 
at  the  address  in  the  ADDRESSES  Miction 
no  later  than  January  20.  2003. 

Information  on  Ser%ices  for  Indi\  iduals 
with  Disabilities 

For  information  on  facilities  or 
services  for  indivkiuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  December  20,  2002. 
Paul  J.  Pluta,  'v 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety,  Security  and 
Environmental  Protection. 
IFR  Doc.  02-32725  Filed  12-26-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration  (FAA) 

Notice  of  Opportunity  for  Public 
Comment  on  Federally  Obligated 
Property  Release  at  Nashville 
International  Airport,  Nashvlike,  TN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice, 

SUMMARY:  Under  the  provisions  of  Title 
49,  U.b.C.  Section  47153(c),  notice  is 


'?jz:ui 
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btiing  gjvon  that  the  KAA  is  consiUunng 
a  request  from  the  Metropolitan 
Nashville  Airport  Authority  to  waive 
the  requirement  that  a  0.52-acre  parcel 
of  federally  obligated  property,  located 
at  Nashville  International  Airport,  be 
used  for  aeronautical  purposes. 

DATES:  Comments  must  be  received  on 
or  before  January  27.  2003. 

ADDRESSES:  Comments  on  this  notice 
may  bo  mailed  or  delivered  in  triplicate 
to  the  F/VA  at  the  following  address: 
Memphis  Airports  District  Office,  3385 
Airways  Boulevard,  Suite  302, 
Memphis,  TN  38116-3841. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Raul 
Regalado,  President  of  the  Metropolitan 
Nashville  Airport  Authority  at  the 
following  address:  One  Terminal  Drive, 
Suite  501,  Nashville,  TN  37214. 

FOB  ruRTHER  INFORMATION  CONTACT: 
Cyiillu.i  N    VViii,-.,  I'rogidiii  Mdiiage, 
Memphis  Airports  District  Office,  3385 
Airways  Boulevard,  Suite  302, 
Memphis,  TN  38116-3841,  (901)  544- 
3495  extension  16.  the  application  may 
be  reviewed  in  person  at  this  same 

location 

SUPPLEMENTARY  INFORMATION:  The  FAA 
is  reviewing  a  request  by  Metropolitan 
Nashville  Airport  Authority  to  release 
0.52  acres  of  federally  obligated 
property  at  Nashville  International 
Airport.  The  property  will  be  purchased 
by  the  State  of  Tennessee  Department  of 
Transportation  and  used  for  the 
widening  of  Briley  Parkway  and 
changes  to  the  1—40  intersection.  The 
land  is  located  along  the  eastern  right  of 
way  of  the  Briley  Parkway/I— 40 
intersection,  located  on  the 
northwestern  boundary  of  the  Nashville 
International  Airport.  The  net  proceeds 
from  the  non-aeronautical  use  or  the 
sale  of  this  property  will  be  used  for 
airport  purposes. 

Any  person  may  inspect  the  request 
in  person  at  the  FA.\     fti  >'  listi-d  above 
iind<^r  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  any  person  may, 
upon  request,  inspect  the  request,  notice 
and  other  documents  germane  to  the 
request  in  person  at  the  Metropolitan 
Nashville  Airport  Authority. 

Dated:  issued  in  Memphis,  Tennessee,  on 
December  19.  2002, 
LaVeme  F.  Reid, 

Manager.  Memphis  Airports  District  office 

Southern  Region. 

(PR  Doc.  02-32787  Filed  12-26-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  i  eiifldi  AvjdtKJii 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
i'dperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.].  this  notice 
announces  that  the  Information 
Collection  Requests  (ICR)  abstracted 
below  have  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collections 
and  the  expected  burden.  The  Federal 
Register  Notices  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collections  of  information 
were  published  as  follows:  2120-0597 
on  June  12,  2002.  page  40373,  and 
2120-0049  and  2120-0552  on 
September  19.  2002,  page  59089. 
DATES:  Comments  must  be  submitted  on 
or  before  January  27,  2003.  A  comment 
to  OMB  is  most  effective  if  OMB 
receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  2R7-989,'i 
SUPPLEMENTARY  INFORMATION: 

Federal  .\%i.ilnin  \dmini.stration  (F.\.A) 

1.  Title:  Apphuation  for  Employment 
with  the  Federal  Aviation 
Administration. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number  2120-0597. 

Formslsl  FAA  Form  27152. 

Affected  Public:  A  total  of  50.000 
applicants. 

Abstract:  This  collection  of 
information  is  necessary  for  gathering 
data  concerning  potential  new  hires  for 
the  FAA.  The  information  will  be  used 
to  evaluate  the  qualifications  of 
applicants  for  a  variety  of  positions. 
Without  this  information  there  would  be 
no  reliable  means  to  accurately  evaluate 
applicants'  skills,  knowledge,  and 
abilities  to  perform  the  duties  of  these 
positions. 

Estimated  Annual  Burden  Hours:  An 
estimated  75.000  hours  annually. 

2.  Title:  Agricultural  Aircraft  Operator 
Certificate  Application. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0049. 

Forms(s):  FAA  Form  8710-3. 

Affected  Public:  A  total  of  3,980 
operators  of  agricultural  aircraft. 


Abstract:  Standards  have  been 
I  strthlished  for  the  operation  of 
agricultural  aircraft  for  the  dispensing  of 
chemicals,  pesticides,  and  toxic 
substances.  The  information  collected 
demonstrates  the  applicant's 
compliance  and  eligibility  for 
certification  by  the  FAA. 

Estimated  Annual  Burden  Hours:  An 
estimated  14,037  hours  annually 

3.  Title:  Suspected  Unapproved  Parts 
Notification. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0552. 

Formslsl:  FAA  Form  8120-11. 

Affected  f'uhltc:  A  total  of  400 
manufacturers,  repair  stations,  and 
aircraft  operators 

Abstract:  The  mturiu.ition  collected 
on  FAA  F   r m  hi 20-1 1  will  be  reported 
voluntariiv  (i\  ni.inufacturers,  repair 
stations,  .un  i.itt  owners/operators,  and 
the  general  public  who  wish  to  report 
*;'ispe(  ted  "unapproved  "  parts  to  the 
:  ;   I  review.  The  information  will  be 

used  to  determine  if  an  "unapproved" 
part  investigation  is  warranted. 

Estimated  Annual  Burden  Hours:  An 
estimated  60  hours  annually. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  December 
19.  2002 
Judith  D.  Street. 

FAA  Information  Collection  Cleamnce  Officer 
Standards  and  Information  Division.  APF- 
100. 
(FR  Doc.  02-32704  Filed  12-26-02;  8:45  ami 

BILLING  COO€  «910-1>-*l 


Federal  Register /Vol,  67,  No,  249 /Friday,  December  2".  2002    SnUrp<- 


7923' 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  from 
a  Passenger  Facility  Charge  (PFC)  at 
Texarkana  Regional  Airport, 
Texarltana,  AR 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  nn 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 

application  to  impose  and  use  the 
revenue  from  a  PFC  at  Texarkana 
Regional  Airport  under  th6  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
199U)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  January  27.  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr,  G,  Thomas 
Wade,  Federal  Aviation  Administration. 
Southwest  Region,  .Airports  Division. 
Planning  and  Programming  Branch, 
ASW-6n.  Fort  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Steven 
Lubbert,  Manager  of  Texarkana  Regionai 
Airport  at  the  following  address: 
Manager,  Texarkana  Airport  Authority. 
201  Airport  Drive,  Texarkana,  AR 
71854, 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158,23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

C   Thomas  Wade.  Federal  .■\viation 
Administration.  Southwest  Region, 
Airports  Division.  Planning  and 
Frogrdinming  Branch.  ASW-ftll,  Fort 
Worth.  Texas  76193-0610,  (817)  222- 
5613. 

The  application  may  be  reviewed  in 
persr)n  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Texarkana  Regicmal  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub,  L. 


101-508)  and  Part  158  of  the  Federal 

Aviation  Regulations  (14  CFR  Part  158). 

On  December  16,  2002  the  FA.A 
determined  that  the  application  to 
impose  and  use  the  revenue  froni  a  PFC 
submitted  bv  the  .Airport  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  Part  1.S8 
The  FA.A  will  approve  or  disapprove  the 
application,  in  whole  or  m  part,  no  later 
April  4,  2003 

The  following  is  a  brief  overview  of 
the  application 

Level  of  the  proposed  PFC  S4,5U. 

Proposed  charge  etfertive  date: 
September  1 ,  2005 

Proposed  charge  expiration  date: 
.August  1,  200h    ' 

Total  estimated  PFL  revenue  $98,250 

PFC  application  number:  03-05-C- 
00-TXK, 

Brief  description  of  proposed 
projectfs): 

Projects  To  Impose  and  I'se  PFC'S 

1    Rehabilitate  Runway  13/31  and 
Taxi  way  C 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's:  None. 

,Anv  person  may  inspect  the 
application  in  person  at  the  F.AA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT:  and  at  the  FAA 
regionai  .Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610,  2601  Meacham  Blvd,,  Fort 
Worth,  Texas  7Hi;^ 7^298, 

in  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Texarkana 
Regional  Airport. 

Issued  in  Fort  Worth.  Texas  on  December 
17,2002. 

Joseph  G.  Washington, 
Acting  Manager.  .Airports  Division. 
(FR  Doc.  02-32703  Filed  12-26-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[FMCSA  Docket  No,  FMCSA-2002-13294] 

The  Application  by  the  Welrton  Steel 
Corporation  tor  Exemption  From  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs) 

AGENCY:  Federal  Motor  Carrier  Safetv 
Administration  (FMCSA),  (DOT). 
ACTION:  Notice  of  application  for 
exemption;  request  for  comments. 


SUMMARY:  The  FMCSA  announces  that 
the  agency  has  received  an  application 
from  the  Weirton  Steel  Corporation 
(Weirton)  for  an  exemption  from  all  of 
the  FMCSRs  applicable  to  the  operation 
of  commercial  motor  vehicles  in 
interstate  commerce.  The  company 
believes  that  its  safety  management 
controls  and  its  safety  performance 
record  suggest  that  it  would  achieve  a 
level  of  safety  equivalent  to  or  greater 
than  that  achieved  by  complying  with 
the  applicable  safety  regulations  The 
exemption,  if  granted,  would  preempt 
inconsistent  State  and  local 
requirements  applicable  to  interstate 
commerce. 
DATES:  We  must  receive  your  comments 

n     r  before  January  27,  2003. 
ADDRESSES:  You  can  mail  or  hand 
deliver  comments  to  the  U.S. 
Department  of  Transportation,  Dockets 
Management  Facility,  Room  PL'401,  400 
Seventh  Street,  SW.',  Washington,  DC 
20590'0001,  You  can  also  submit 
comments  at  http://dmses.dot.gov. 
Please  include  the  docket  number  that 
appears  in  the  heading  of  this 
document.  You  can  examine  and  copy 
this  document  and  all  comments 
received  at  the  same  Internet  address  or 
at  the  Dockets  Management  Facility 
from  9  am.  to  5  p.m.,  et,,  Monday 
through  Friday,  except  Federal  holidays 
If  you  want  to  know  that  we  received 
your  comments,  please  include  a  self- 
addressed,  stamped  postcard 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Larr\  W    Minor,  Office  of  Bus  and  Truck 
Standards  and  Operations,  (202)  366- 
4009,  Federal  Motor  Carrier  Safety 
Administration,  400  Seventh  Street, 
SW,,  Washington,  DC,  20590-0001. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays 
SUPPLEMENTARY  INFORMATION: 

Bai  kground 

Sections  31315  and  31136oftitle49 
of  the  United  States  Code  (U.S.C.) 
provide  the  FMCSA  with  authority  to 
grant  exemptions  from  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs).  An  exemption  provides  relief 
from  one  or  more  FTvlCSRs  to  a  person 
or  class  of  persons  subject  to  the 
regulations.  An  exemption  provides 
relief  for  up  to  two  years  and  rriay  be 
renewed.  Sections  31315  and  31136(e) 
of  49  U.S.C.  require  the  agency  to 
consider  whether  the  terms  and 
conditions  for  the  exemption  would 
achieve  a  level  of  safety  that  is 
equivalent  to,  or  greater  than,  the  level 
of  safety  that  would  be  obtained  by 
complying  with  the  regulations  when 
evaluating  applications  for  exemptions 
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I  ii>   Kgulationsat  49CFR  part  381 
establish  the  procedures  to  be  followed 
to  apply  for  exemptions  from  the 
FMCSRs.  and  the  provisions  used  to 
process  them. 

The  FMCSA  must  publish  a  notice  in 
the  Federal  Register  for  each  exemption 
requested,  explain  the  request  that  has 
been  filed;  provide  the  public  with  an 
opportunity  to  inspect  the  safety 
analysis  and  any  other  relevant 
information  known  to  the  agency:  and 
request  public  comment  on  the 
exemption.  When  granting  a  request  for 
an  exemption,  the  agency  must  publish 
a  notice  in  the  Federal  Register 
identifying  the  person  or  class  of 
persons  who  will  receive  the  exemption, 
the  provisions  from  which  the  person 
will  be  exempt,  the  effective  period  and 
all  terms  and  conditions  of  the 
exemption.  The  terms  and  conditions 
established  by  the  FMCSA  must  ensure 
that  the  exemption  will  likely  achieve  a 
level  of  safety  that  is  equivalent  to.  or 
greater  than,  the  level  that  would  be 
achieved  by  complying  with  the 
regulation. 

VVeirton's  Application  for  an  Fxiinptmn 

VVeirton  submitted  a  request  lor 
exemptions  from  all  the  safety 
requirements  of  Subchapter  B  of 
Chapter  III.  Title  49  of  the  Code  of 
Federal  Regulations,  commonly  referred 
to  as  the  FMCSRs.  A  copy  of  the 
application  is  in  the  docket  listed  in  the 
heading  of  this  notice. 

According  to  the  application. 
Weirton's  44  drivers  transport  steel  coils 
between  the  company's  mill  and  its 
warehouse.  The  maximum  distance  the 
coils  are  transported  is  approximately  6 
miles.  From  the  warehouse,  an  outside 
carrier  transports  the  coils  to  the 
customers. 

Furthermore.  Weirton  asserts  that  its 
drivers  travel  primarily  under  "urban" 
conditions  with  traffic  lights  at  almost 
every  corner.  The  terrain  is  flat  and  the 
posted  speed  limit  is  25  mph.  In 
addition,  the  drivers  work  an  8-hour 
shift  with  an  average  of  3  hours  of 
driving  time  during  the  shift.  The 
company  has  operated  in  the  city  of 
Weirton  since  1909.  The  application 
indicates  that  no  company  official  or 
union  official  is  aware  of  any  fatigue- 
related  accidents  involving  the 
company's  drivers. 

Weirton  believes  that  in  order  to 
comply  with  Federal  safety  regulations, 
the  company  must  hire  more  drivers. 
The  company  requests  the  exemption 
because  its  safety  management  controls 
and  safety  performance  suggest  that  the 
Federal  safety  regulations  are  not 
necessary  for  their  operations.  Weirton 
believes  it  is  capable  of  achieving  an 


equivalent  or  greater  level  of  safety 
through  its  management  practices. 

Kcijuist  tnr  (  iimnn'nts 

in  dccDrUancc  witli  49  U.S.C 
31315(b)(4)  and  31136(e).  FMCSA 
requests  public  comment  from  all 
interested  parties  on  Weirton's 
application  for  an  exemption  from  all  of 
the  safety  requirements  of  Subchapter  B 
to  Chapter  III.  title  49  of  the  CFR.  The 
agency  may  grant  or  deny  the 
application  based  on  the  comments 
received,  and  any  other  relevant 
information  that  is  available  to  the 
agency. 

I.ssued  on:  December  20,  2002. 
Annette  M.  Sandberx. 
Deputy  Din'Ctor. 
IFK  D™    n2-.»2785  Filed  12-26-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

'Dockel  No    NHTSA  ?001    10773' 

Reports   Forms  and  Record  Keeping 
Requirements  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  National  Highway  Traffic 
S.ifftv  Administration.  DOT. 
ACTION:  Notice. 

summary:  Ii>  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq).  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  August  9,  2002 
IVol.  67  FR  519251. 

DATES:  Comments  must  be  submitted  on 
or  before  January  27,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gfur^L'  I'tMbuu  al  Uiv  .\dliunal  Highway 
Traffic  Safety  Administration,  Office  of 
Defects  Investigation,  202-366-5210. 
400  Seventh  Street.  SW  ,  Room  5326, 
Washington,  DC  20590 
SUPPLEMENTARY  INFORMATION:  Agency: 
X.iliiiiial  Highway  Traffic  Safety 
Administration. 

Title:  Reporting  of  Information  About 
Foreign  Safety  Recalls  and  Campaigns 
Related  to  Potential  Defects. 

OMB  Number:  2127-NEW. 

Type  of  Request:  New  Collection. 

Abstract:  On  October  1 1 .  2001. 
NHTSA  published  a  Final  Rule  (67  FR 


63295)  implementing  section  3(a)  of  the 
Transportation  Recall  Enhancement, 
Accountabilitv.  and  Documentation 
(TREAD)  Act.  Pub,  L.  106-414,  which 
requires  a  manufacturer  of  motor 
vehicles  or  motor  vehicle  equipment  to 
report  to  NHTSA  vyhenever  it  decides  to 
conduct  a  safety  recall  or  other  safety 
campaign  in  a  foreign  country,  or  has 
been  directed  to  do  so  by  a  foreign 
government,  covering  vehicles  or 
equipment  that  are  identical  or 
substantially  similar  to  vehicles  or 
equipment  sold  or  offered  for  sale  in  the 
United  States.  The  obligation  to  report 
this  information  was  effective  on  the 
day  that  the  TREAD  Act  was  signed  into 
law,  November  1.  2000.  Since  that  date, 
NHTSA  has.  in  fact,  received  some 
notifications  of  foreign  safety  campaigns 
being  conducted. 

Affected  Public:  The  TREAD  Act 
requires  all  manufacturers  of  motor 
vehicles  and  motor  vehicle  equipment 
who  sell  vehicles  or  equipment  in  the 
United  States,  and  who  also  sell  or  plan 
to  sell  vehicles  outside  the  United 
States,  to  comply  with  these  reporting 
requirements.  We  estimate  that  there  are 
a  total  of  23,500  manufacturers  who  sell 
vehicles  or  equipment  in  the  United 
.States.  Of  these,  we  estimate  that  fewer 
than  70  vehicle  manufacturers  will  need 
to  comply  with  the  reporting 
requirements. 

Estimated  Total  Annual  Burden:  The 
annual  burden  is  estimated  to  be  2,060 
hour 

ADDRESSES  ,sond  comments,  within 
30  days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  725  17th 
Street.  NW..  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  .TO  days  of 
publication. 

KtniH'lh  \.  Weinstein, 

Associate  Administrator  for  Enforcement. 

ri-p  ivv    (v>-v2i^\>4  Kilfd  12-26-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  MC-F-20995] 

Peter  Pan  Bus  Lines  Trust — Purchase 
and  Acquisition  of  Control — Arrow 
Acquisition,  LLC,  Bonanza  Acquisition, 
LLC.  Maine  Line,  LLC,  Pawtuxet  Valley, 
LLC,  Peter  Pan  Boston.  LLC,  and  Peter 
Pan  Bus  Lines,  Inc. 

agency:  .Surface  Transportation  Board 
ACTION:  Notice  Tentatively  Approving 
Firxance  Transaction. 

SUMMARY:  In  an  application  filed  under 
49  U.S.C.  14303,  Peter  Pan  Bus  Linos 
Trust  (Peter  Pan  Trust),  a  noncarner, 
seeks  to  purchase,  through  its  newly 
formed  limited  liability  companies — 
Arrow  Line  Acquisition,  LLC  (Arrow). 
Bonanza  Acquisition.  LLC  (Bonanza), 
Maine  Line,  LLC  (Maine).  Pawtuxet 
Valley,  LLC  (Pawtuxet).  and  Peter  Pan 
Boston.  LI-C  (Peter  Pan  Boston)— the 
operating  properties  of  five  motor 
passenger  carriers  '  and  thereupon  to 
control  these  five  carriers  as  well  as 
Peter  Pan  Bus  Lines,  Inc.  (Peter  Pan),  a 
motor  passenger  carrier  Persons 
wishing  to  oppose  the  application  must 
follow  the  rules  at  49  CFR  1182.5  and 
1182.8.  The  Board  has  tentatively 
approved  the  transaction,  and,  if  no 
opposing  comments  are  timely  filed, 
this  notice  will  be  the  final  Board 
action. 

DATES:  Comments  must  be  filed  by 
February  10,  2003.  Applicant  may  file  a 
reply  by  February  25,  2003.  If  no 
comments  are  filed  by  February  10. 
2003,  the  approval  is  effective  on  that 
date.z 

ADDRESSES:  Send  an  original  and  10 
(  opirv  (,i  din  (omnients  referring  to  STB 
Docket  No.  MC-F-20995  to:  Surface 
Transportation  Board.  1925  K  Street, 
NW.,  Washington,  DC  20423-0001.  In 
addition,  send  one  copy  of  any 
comments  to  applicants' 
representatives:  Jeremy  Kahn.  Kahn  and 
Kahn.  1730  Rhode  Island  Avenue,  NW.. 
Suite  HIO.  Washington.  DC  20036:  and 
David  H.  Cobum.  Steptoe  &  Johnson. 


LLP.  1330Conne(tu  ii!  .\\enue.  NW.. 
Wa.shmgton,  DC  inOAb 
FOR  FURTHER  INFORMATION  CONTACT: 
Berv)  C;ordon.  (202)  565-lbOO.  (Federal 
Information  Relav  Service  (FIRS)  for  the 
hearing  impaired    l-80f>-8---8389.) 
SUPPLEMENTARY  INFORMATION:  F^eter  Pan 
Trust  IS  d  Massac  husett.'-  Bu'-mess  Trust, 
whose  onh  a^set  is  iht-  sto(  k  of  Peter 
Pan.  a  motor  passenger  earner  that 
holds  federally  issued  operating 
duthontv  m  Docket  No.  MC;-61016. 

.Applicants  state  that  Peter  Pan 
recently  formed  Arrow.  Bonanza, 
Maine,  Pawtuxet,  and  Peter  Pan  Boston 
and  that  these  newly  formed  companies, 
together  with  Peter  Pan,  are  parties  to  an 
asset  purchase  transaction  in  which  the 
parties  will  acquire  the  motor  coaches 
and  other  assets,  including  the  operating 
authorities,  of  the  five  Coach-controlled 
carriers, '  According  to  applicants,  each 
of  the  companies  will  operate  assets 
being  acquired  from  these  carriers. 
Applif  ants  state  that  none  of  these 
newlv  formed  acquiring  companies  had 
any  operating  re\  enues  at  the  time  of 
the  filing  of  this  application. 

Applicants  state  that  each  of  the  five 
newlv  formed  acquiring  companies 
recently  applied  for  certain  federal 
operating  authority  from  the  Federal 
Motor  Carrier  Safety  Administration 
(FMCSA)."  Each  new  carrier  will 
acquire  the  FMCSA  authority  of  the 
corresponding  acquired  carrier,  to  the 
extent  not  included  in  the  pending 
FMCSA  applications,  and,  with  the 
exception  of  Pawtuxet.  they  will  acquire 
the  intrastate  operating  authority  of  each 
corresponding  carrier. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest. 
taking  into  consideration  at  least:  (1)  the 
effect  of  the  transaction  on  the  adequacy 
of  transportation  to  the  public;  (2)  the 
total  fixed  charges  that  result;  and  (3) 
the  interest  of  affected  carrier 
employees. 

Applicants  have  submitted  the 
inforniatinn  rfHsuir.-ii  h\  49  CFR  1182.2. 
UK  hiding  infornialicii  !>   demonstrate 


'  The  five  motor  passenger  carriers  being  acquired 
are  currently  controlled  by  Coach  USA,  Inc.  They 
are:  The  Arrow  Line.  !nc.'(MC-19.'}4).  Bonanza  Bus 
Lines.  Inc.  (MC-13028).  Brunswick  Transportation, 
Inc.  d/b/a  The  Maine  Line  (MC-109495),  Mini 
Cxiach  of  Boston.  Inc.  (MC-231090,  and  Pawtuxet 
Valley  Coach  Line,  Inc.  (MC-n5432). 

2  In  its  application.  Peter  Pan  Trust  requests 
expedited  handling  of  the  application  and  requests 
that  the  Board  publish  its  notice  within  15  days  to 
enable  the  parties  to  achieve  and  recognize  the 
substantial  business  benefits  of  their  transaction  as 
soon  as  possible,  and  to  minimize  the  ownership 
transition  period  tsetween  the  agreement  to  acquire 
the  assets  and  regulatory  approval. 


'  Arrow  will  operate  the  assets  of  Arrow  Line, 
Inc.:  Bonanza  will  operate  the  assets  of  Bonanza 
Bus  Lines,  Inc.;  Maine  will  operate  the  assets  of 
Brunswick  Transportation.  Inc.,  d/b/a  The  Maine 
Line;  Pawtuxet  will  operate  the  assets  of  Pawtuxet 
Valley  Coach  Line,  Inc.;  and  Peter  Pan  Boston  will 
operate  the  assets  of  Mini  Coach  of  Boston.  Inc. 

*  Applicants  state  that  these  newly  formed 
companies  filed  applications  for  authority  with 
FMCSA  on  November  10.  2002.  All  five 
applications  seek  charter  and  special  operations 
authority.  Bonanza  and  Peter  Pan  Boston  also  seek 
certain  regular  route  authority,  generally  between 
Boston  and  New  York.  The  assigned  motor  carrier 
docket  numbers  for  the  newly  formed  companies 
are:  MC-448294  for  Arrow;  MC-448481  for 
Bonanza:  MC-448293  for  Maine;  MC-448292  for 
Pawtuxet:  and  MC-448482  for  Peter  Pan  Boston. 


that  the  proposed  transaction  is 
consistent  with  the  public  interest 
under  49  U.S.C.  14303(b).  Specifically, 
applicants  have  shown  that  the 
proposed  transaction  will  have  a 
positive  effect  on  the  adequacy  of 
transportation  to  the  public  and  will 
result  in  no  increase  in  fixed  charges 
and  no  changes  in  employment.  See  49 
CFR  1182.2(a)(7).  Additional 
information  may  be  obtained  from 
applicants'  representatives. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  transaction  is 
consistent  with  the  public  interest  and 
should  be  authorized.  If  any  opposing 
comments  are  timely  filed,  this  finding 
will  be  deemed  vacated  and,  unless  a 
final  decision  can  be  made  on  the  record 
as  developed,  a  procedural  schedule 
will  be  adopted  to  reconsider  the 
application.  See  49  CFR  1182.6(c).  If  no 
opposing  comments  are  filed  by  the 
expiration  of  the  comment  period,  this 
decision  will  take  effect  automatically 
and  will  be  the  final  Board  action. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at   "bttp:// 
w'ww. stb.dot.gov. " 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1 ,  The  proposed  purchase  and 
acquisition  of  control  is  approved  and 
authorized,  subject  to  the  filing  of 
opposing  comments. 

2,  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  vacated. 

3,  This  decision  will  be  effective  on 
February  10,  2003,  unless  timely 
opposing  comments  are  filed, 

4,  A  copy  of  this  notice  will  be  served 
on:  (1)  The  U,S,  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  400  7th  Street, 
SW.,"Room  8214,  Washington,  DC 
20590;  (2)  the  U.S.  Department  of 
Justice,  Antitrust  Division,  10th  Street  & 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20530;  and  (3)  the  U.S. 
Department  of  Transportation.  Office  of 
the  General  Counsel.  400  7th  Street,  SW, 
Washington,  DC  20590. 

Decided:  December  19.  2002. 

By  the  Board,  Chairman  NobeT,  Vice 
Chairman  Burkes,  and  Commissioner 
Morgan. 
Vernon  A  Wilhams, 

Secretan 

(FROoc  02-32,S68  Filed  12-26-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  THE  TREASURY 


Surface  Transportation  Board 

iSTB  E»  Parte  No   290  (Sub  No   bii2003 

Quarterly  Rail  Cost  Adjustment  Factor 

agency:  Surface  Transportation  Board 

action:  Approval  of  rail  cost  adjustment 

laclur. 

SUMMARY:  The  Board  has  approved  the 
Is  tw^^ed  first  quarter  2003  rail  cost 
adjustment  factor  (RCAF)  and  cost  index 
filed  by  the  Association  of  American 
Railroads.  As  required  by  statute,  the 
RCAF  was  rebased  using  the  fourth 
quarter  2002  index  value  as  the 
denominator  and  first  quarter  2003 
index  value  as  the  numerator  (10/1/02  = 
1.00).  Rebasing  is  required  every  five 
years.  The  rebased  first  quarter  2003 
RCAF  (Unadjusted)  is  0.996.  The 
rebased  first  quarter  2003  RCAF 
(Adjusted)  is  0.512.  The  rebased  first 
quarter  2003  RCAF-5  is  0.495. 

fTFFCTivf  DATE:  January  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
ji'lt  Wan  I'll.  ',-U-;  .ibj    153  J.  f-'uderal 
Information  Relay  Service  (FIRS)  for  the 
hearing  impaired:  1-800-877-8339. 

SUPPLEMENTARY  INFORMATION: 

.  iditional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  D  2  D  Legal. 
Suite  405,  1925  K  Street.  NW, 
Washington.  DC  20006.  phone  (202) 
293-7776.  (Assistance  for  the  hearing 
impaired  is  available  through  FIRS:  1- 
800-877-8339.1 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605(b).  we 
conclude  that  our  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Decided:  December  19.  2002. 
By  the  Board.  Chairman  Nober,  Vice 
Chairman  Burkes,  and  Commissioner 

Mor^rin 

Vfrnon  \.  Williams, 

Secretary. 

IFR  no(    02-,32712  Filed  12-26-02:  8:45  am) 
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Surface  Transportation  Board 

;STB  Finance  Docket  No   34295) 

Airlake  Terminal  Railway  Company — 
Acquisition  and  Operation 
Exemption — Rail  Line  of  Empire 
Builder  Investments  Incorporated  and 
Progressive  Rail,  Incorporated 

Airlake  iernundl  K.iUa  i\  (  mupany 
(ATRC).  a  noncarrier.  h.is  lii>'(l  a  verified 
notice  of  exemption  under  49  C^FR 
1150.31  to  acquire  by  lease  and  to 
operate  approximately  2.35  miles  of 
railroad  right-of-way  and  trackage, 
referred  to  as  the  Lakeville  trackage,  at 
transloading  and  storage  facilities 
owned  by  Empire  Builder  Investments 
Incorporated  at  Airlake  Industrial  Park, 
Lakeville.  MN.  Progressive  Rail, 
Incorporated  (Progressive),  a  rail  carrier, 
owns  the  Lakeville  trackage  and 
currently  operates  it  as  switching  track, 
interchanging  traffic  at  a  connection 
with  the  Canadian  Pacific  Rail  System. 
ATRC  states  that  the  Lakeville  trackage 
would  constitute  its  entire  line  of 
railroad,  and  that  ATRC  will  operate  it 
as  a  rail  common  carrier. 

ATRC  certifies  that  its  projected 
revenues  will  not  exceed  those  that 
would  qualify  it  as  a  Class  III  rail 
carrier. 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after 
December  16.  2002,  (7  days  after  the 
exemption  was  filed). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34295,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street  NW.,  Washington.  DC  20423- 
0001 .  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Thomas  F. 
McFarland.  208  South  LaSalle  Street. 
Suite  1890.  Chicago.  IL  60604-1194. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  December  17.  2002. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 
(PR  Dnc  02-3225.';  Filed  12-26-02:  8:45  am) 
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Submission  for  OMB  Review: 
Comment  Request 

December  19,  2002. 

The  Department  of  Treasury  has 
submitted  the  followm    [  u'tilii 
information  collectuui  !'i|iiiri'm(mt(s)  to 
'  )MB  for  review  and  clearance  under  the 

I'iiu-nvnrk  Roduction  Art  of  1995. 
I'iitihi    l..i\\   104-13   Copi.'v,  ,)f  the 
sul)ini>M(in|sj  m.i\  he  i  ihi.iiiifd  by 
calling  the  Trt'aMirv  Hui-mu  I  ilctrHnce 
Officer  listed   (  (Uiniu'iit^  ri'n.itilini;  this 
iiifiirmatioii  i  oIKm  ti.'ii  vImuM  tx' 
ri<i(iresseii  to  tJlr  1  )Mi<  (f\  !•  wci  listeii 
and  to  the  Trea.siir\  I  )''|i.irtnii'ii! 
Clearance  Officer.  Dtpartnicn!    if  the 
Treasury,  Room  11000,  17.51) 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

DATES:  W  ntten  comments  should  be 
received  on  or  before  January  27.  2003 
to  be  assured  of  consideration. 

Financial  Manaqement  Servic  e  (FMSl 

UMB  .\ umber:  1510-0042. 

Forn}  Number:  SF  1055. 

Type  of  Review:  Extension. 

Title:  Claims  Against  the  U.S.  for 
Amounts  Due  in  Case  of  a  Deceased 
Credit. 

Z?escr/pfion;  This  form  is  required  to 
determine  who  is  entitled  to  funds  of  a 
deceased  Postal  Savings  depositor  or 
deceased  awardholder.  The  form 
properly  completed  with  supporting 
documents  enables  this  office  to  decide 
who  is  legally  entitled  to  payment. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other  (as 
needed). 

Estimated  Total  Reporting  Burden: 
400  hours. 

Clearance  Officer:  fuanita  Holder. 
Financial  Management  Service.  3700 
East  West  Highway,  Room  135,  PGP  II. 
Hyattsville.  MD  20782. 

OMB  Reviewer:  Joseph  F.  Lackey.  Jr. 
(202)  395-7316.  Office  of  Management 
and  Budget.  Room  10235,  New 
Executive  Office  Building.  Washington. 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
|FR  Doc    02-32636  Filed  12-26-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

December  18.  2002. 

The  Department  of  Treasurv'  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  11000.  1750 
Pennsylvania  Avenue.  NW.. 
VVashinglun,  DC.  20220 
DATES:  Written  comments  should  be 
received  on  or  before  lanuarv  27,  2003 
to  be  assured  of  ( unsideration. 

Internal  Revenue  Service  (IRS) 

O.VfB  Number:  1545-0013. 

Form  Number  IRS  Form  56 

Type  of  Review  Extension. 

Title:  Notice  Concerning  Fiduciary 
Relationship. 

Description:  Form  56  is  used  to 
inform  the  IRS  that  a  person  is  acting  for 
another  person  in  a  fiduciary  capacity 
so  that  the  IRS  may  mail  tax  notices  to 
the  fiduciary  concerning  the  person  for 
whom  he/she  is  acting.  The  data  is  used 
to  ensure  that  the  fiduciary  relationship 
is  established  or  terminated  and  to  mail 
or  discontinue  mailing  designated  to  the 
fiduciary. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households. 

Estmiated  Number  of  Respondents/ 
Record k  eepers :  2  5 .  000 . 

Estimated  Burden  Hours  Per 
Respondent/Rerordkeeper: 

Recordkeeping — K  nun 

Learning  about  the  law  nr  the  form — 32 

mia 
Preparing  the  form — 46  min 
Copying,  assembling,  and  sendini;  tht 

forms  to  the  IRS— 15  nun 

Frequency  of  Responsf  On  oi  t.asicjn 

Estimated  Total  Reporting/ Reporting 
Burden:  292,800  hours. 

OMB  Number:  1545-0143. 

Form  Number:  IRS  Form  2290. 

Type  of  Review:  Extension. 

Title:  Heavy  Highway  Vehicle  Use 
Ta.x  Return. 

Description:  Form  2290  is  used  to 
compute  and  report  the  tax  imposed  by 
section  4481  on  the  highway  use  of 
certain  motor  vehicles.  The  information 
is  used  to  determine  whether  the 
taxpayer  has  paid  the  correct  amount  of 
tax. 


Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers;  440,000. 

Estimated  Burden  Hour-  P^r 
Respondent' Recordkeeper 
Recordkeeping — 42  hr..  4  min. 
Learning  about  the  law  nr  the  form — 18 

min. 
Preparing,  copying,  and  sending  the 

form  to  the  IRS — 58  min 

Frequency  of  Response  .Annually 

Estimated  Total  Reporting 
Recordkeeping  Burden:  17,443,600 
hours. 

OMB  Number   1545-0430 

Form  Sumber  IRS  Form  4HU) 

Type  of  Review  Extension 

Title  Request  for  Prompt  Assessment 
under  Internal  Revenue  Code  Section 
6501(d) 

Description  Form  4810  is  used  to 
request  a  prompt  assessment  under 
Internal  Revenue  Code  (IRC)  Section 
bSOUd)  IRS  uses  this  form  to  locate  the 
return  to  expedite  processing  of  the 
taxpayer's  request 

Respondents:  Business  or  other  for- 
profit,  individual  or  households,  farms, 
Federal  Government 

Estimated  Number  of  Respondents: 
4.000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Other  (as  necessary)- 

Estimated  Total  Reporting  Burden: 
2.000  hours. 

OMB  Number  1545-0666. 

Form  Number:  IRS  Form  673. 

Type  of  Review:  Revision. 

Title:  Statement  for  Claiming  Benefits 
Provided  by  Section  911  of  the  Internal 
Revenue  Code. 

Description:  Form  673  is  completed 
by  a  citizen  of  the  United  States  and  is 
furnished  to  his  or  her  employer  in 
order  to  exclude  from  income  tax 
withholding  all  or  part  of  the  wages 
paid  the  citizen  for  ser\-ices  performed 
outside  the  United  States. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  50.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 33  min. 

Learning  about  the  law  or  the  form — 7 

min. 
Preparing  the  form — 'J.4  mm. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS— 20  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  71.000  hours. 

OMB  Number:  1545-1221. 

Regulation  Project  Number:  EE-147- 
87  Final. 


Type  of  Review:  Extension. 

Title:  Qualified  Separate  Lines  of 
Business. 

Description:  The  affected  public 
includes  employers  who  maintain 
qualified  employee  retirement  plans 
Where  applicable,  the  employer  must 
furnish  notice  to  the  IRS  that  the 
employer  treats  itself  as  operating 
qualified  separate  lines  of  business  and 
some  may  request  an  IRS  determination 
that  such  lines  satisfy  administrative 
scrutiny 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  253. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  3  hours,  27 
minutes. 

Frequency  of  Response:  Annually, 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  899  hours. 

OMB  Number:  1545-1799. 

Notice  Number:  Notice  2002-69. 

Type  of  Review:  Extension. 

Title:  Interest  Rates  and  Appropriate 
Foreign  Loss  Payment  Patterns  for 
Determining  the  Qualified  Insurance 
Income  of  Certain  Controlled 
Corporations  under  Section  954(i). 

Description:  Notice  2002-69  provides 
guidance  on  how  to  determine  the 
foreign  loss  payment  patterns  a  foreign 
insurance  company  owned  by  U.S. 
shareholders  for  purposes  .of 
determining  the  amount  of  investment 
income  earned  by  the  insurance 
company  that  is  not  treated  as  Subpart 
F  income  under  section  954(i). 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  300. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  300  hours. 

Clearance  Officer:  Glenn  Kirkland 
(202)  622-3428.  Internal  Revenue 
Service,  Room  6411-03.  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey.  Jr. 
(202)  395-7316.  Office  of  Management 
and  Budget.  Room  10235,  New 
Executive  Office  Building.  Washington, 
DC  20503. 

l.Dis  K    HoiianC 

Departmental  Reports  Management  Officer. 

[PR  Doc.  o:-t:R3-  Filed  12-26-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund 

Open  Meeting  of  the  Community 
Development  Advisory  Board 

AGENCY:  Clommunity  Development 
Financial  Institutions  Fund,  Department 
of  the  Treasun'. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  the 
next  meeting  of  the  Community 
Development  Advisory  Board,  which 
provides  advice  to  the  Director  of  the 
Community  Development  Financial 
Institutions  Fund. 
DATES:  The  next  meeting  of  the 
Community  Development  Advisory 
Board  will  be  held  on  Tuesday,  January 
21.  2003,  beginning  at  1  p.ih.,  and  on 
Wednesday,  January  22,  2003,  beginning 
at  9  a.m. 

ADDRESSES:  The  Community 
Development  Advisory  Board  meeting 
will  be  held  at  the  offices  of  the 
Treasury  Executive  Institute,  located  at 
801  9th  Street,  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION,  CONTACT:  The 
Office  of  External  At  lairs  of  the 
Community  Development  Financial 
Institutions  Fund  (the  "Fund"),  U.S. 
Department  of  Treasury,  601  13th  Street, 
NW.,  Suite  200  South,  Washington.  DC 
20005,  (202)  622-9046  (this  is  not  a  toll 
free  number).  Other  information 
regarding  the  Fund  and  its  programs 
may  be  obtained  through  the  Fund's 
Web  site  at  http://www.cdfifund.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
ll)4tdj  of  the  tioiiiniunitv  Development 
Banking  and  Financial  Institutions  Act 
of  1994  (12  U.S.C.  4703(d))  established 
the  Community  Development  Advisory 
Board  (the  "Advisory  Board").  The 
charter  for  the  Advisory  Board  has  been 
fded  in  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended  [5 
U.S.C.  App.),  and  with  the  approval  of 
the  Secretary  of  the  Treasury. 

The  function  of  the  Advisory  Board  is 
to  advise  the  Director  of  the  Fund  (who 
has  been  delegated  the  authority  to 
administer  the  Fund)  on  the  policies 
regarding  the  activities  of  the  Fund.  The 
Fund  is  a  wholly  owned  corporation 
within  the  Department  of  the  Treasury. 
The  Advisory  Board  shall  not  advise  the 
Fund  on  the  granting  or  denial  of  any 
particular  application  for  monetary  or 
non-monetary  awards.  The  Advisory 
Board  shall  meet  at  least  annually. 

It  has  been  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  therefore 
regulatory  impact  analysis  is  not 
required.  In  addition,  this  document 


does  not  constitute  a  rule  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6).  The  next  meeting  of  the 
Advisory  Board,  all  of  which  will  be 
open  to  the  public,  will  be  held  at  the 
offices  of  the  Treasury  Executive 
Institute,  located  at  801  9th  Street,  NW.. 
Washington,  DC.  on  Tuesday,  January 
21,  2003.  beginning  at  1  p.m.,  and  on 
Wednesday,  January  22,  2003.  l>eginning 
at  9  a.m.  The  room  will  accommodate 
20  members  of  the  public.  Seats  are 
available  on  a  first-come,  first-served 
basis.  Participation  in  the  discussions  at 
the  meeting  will  be  limited  to  Advisory 
Board  members  and  Department  of  the 
Treasury  staff  Anyone  who  would  like 
to  have  the  Advisory  Board  consider  a 
written  statement  must  submit  it  to  the 
Fund,  at  the  address  of  the  Fund 
specified  above  in  the  FOR  FURTHER 
INFORMATION  CONTACT  svaMuii.  by  4  p.m.. 
Monday.  January  13,  2003. 

The  meeting  will  include  a  report 
from  the  Director  on  the  activities  of  the 
CDFI  Fund  since  the  last  Advisory 
Board  meeting,  including  programmatic, 
fiscal  and  legislative  initiatives  for  the 
years  2003  and  2004. 

Authority:  12  U.S.C.  4703:  Chapter  X.  Paib. 
L.  104-19.  109  Slat.  237. 

Tony  T.  Brown. 

Direrlor,  Community  Df!velopmenl  Financial 

Institutions  Fund. 

jFR  Doc.  02-32648  Filed  12-20-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Otiice  of  ttie  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Activities   Submission  tor  0MB 
Review:  Comment  Request 

AGENCY;  UilK.ti  .,1  the  CuniplruUer  of  the 

Currency  (OCC).  Treasury. 

action:  Notice  and  request  for  comment. 

summary:  The  OCC,  as  part  of  its 
I  u;u;iiuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  An  agency  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to.  an  information  collection  unless  the 
information  collection  displays  a 
currently  valid  OMB  control  number. 
The  OCC  is  soliciting  comment 
concerning  its  information  collection 
titled.  "Fiduciary  Activities  of  National 
Banks— 12  CFR  9."  The  OCC  also  gives 
notice  that  it  has  sent  the  information 


collection  to  OMB  for  review  and 
approval. 

DATES:  You  should  submit  your 
comments  to  the  OCC  and  the  OMB 
Desk  Officer  by  January  27.  2003. 

ADDRESSES:  You  should  direct 
ciiiiiiiiitMil.s  lu:  Communications 
Division.  Office  of  the  Comptroller  of 
the  Currency,  Public  Information  Room. 
Mailstop  1-5.  Attention:  1557-0102. 
250  E  Street.  SW..  Washington.  DC 
20219.  Due  to  delays  in  paper  mail  in 
the  Washington  area,  commenters  are 
encouraged  to  submit  comments  by  fax 
or  e-mail.  Comments  may  be  sent  by  fax 
to  (202)  874-4448.  or  by  e-mail  to 
regs.comiiients@occ.treas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
the  OCC's  Public  Information  Room.  250 
E  Street.  SW.  Washington.  DC  20219. 
You  can  make  an  appointment  to 
inspect  the  comments  by  calling  (202) 
874-5043. 

Joseph  F.  Lackey.  Jr.,  OMB  Desk 
Officer  for  the  OCC,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washinetnn.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  YoU 
can  request  additional  iniormation  or  a 
copy  of  the  collection  from  Jessie 
Dunaway,  OCC  Clearance  Officer,  or 
Camille  Dixon.  (202)  874-5090. 
Legislative  and  Regulatory  Activities 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street.  SW.. 
Washington.  DC  20219. 

SUPPLEMENTARY  INFORMATION:  The  OCC 
i.s  prupo.Miig  in  t!Xt<'iui  tJMli  approval  of 
the  following  information  collection: 

Title:  Fiduciary  Activities  of  National 
Banks"  12  CFR  9. 

OMB  Number:  1557-0140. 

Description:  This  submission  covers 
an  existing  regulation  and  involves  no 
change  to  the  regulation  or  to  the 
information  collection.  The  OCC 
requests  only  that  OMB  extend  its 
approval  of  the  information  collection. 

Under  12  U.S.C.  92a.  the  OCC 
regulates  the  fiduciary  activities  of 
national  banks,  including  the 
administration  of  collective  investment 
funds.  The  requirements  in  12  CFR  Part 
9  enable  the  OCC  to  perform  its 
responsibilities  relating  to  the  fiduciary 
activities  of  national  banks  and 
collective  investment  funds.  The 
collections  of  information  in  part  9  are 
found  in  §§  9.8(b).  9.9(a)  and  (b).  9.17(a). 
9.18(b)(1).  9.18(b)(6)(ii).  9.18(b)(6)(iv). 
and  9.18(c)(5)  as  follows: 

Section  9.8(b)  requires  a  national  bank 
to  maintain  fiduciary  records; 

Section  9.9(a)  and  (b)  require  a 
national  bank  to  note  the  results  of  a 
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fiduciary  audit  in  the  minutes  of  the 
board  of  directors; 

Section  9.17(a)  requires  a  national 
bank  that  grants  to  surrender  its 
fiduciary  powers  to  file  with  the  OCC  a 
certified  copy  of  the  resolution  of  its 
board  of  directors: 

Section  9.18(b)(1)  requires  a  national 
bank  to  establish  and  maintain  each 
collective  investment  fund  in 
accordance  with  a  written  plan: 

Section  9.18(b)(1)  rflso  requires  a 
national  bank  to  make  the  plan  available 
for  public  inspection  and  to  provide  a 
copy  of  the  plan  to  any  person  who 
requests  it; 

Section  9.18(b)(6)(ii)  requires  a 
national  bank  to  prepare  a  financial 
report  of  the  fund; 

Section  9.18(b)(6)(iv)  requires  a 
national  bank  to  disclose  the  financial 
report  to  investors  and  other  interested 
persons;  and 

Section  9.18(c)(5)  requires  a  national 
bank  to  request  OCC  approval  of  special 
exemption  funds. 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
842. 

Estimated  Total  Annual  Responses: 
842. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden: 
9,414  hours. 

Dated:  December  20.  2002. 
Mark  |.  Tenhundfeld, 

Assistant  Director.  Legislative  and  Regulator}' 
Activities  Division. 
[FR  Dor  02-32720  Filed  12-26-02:  8:45  am) 

Billing  CODE  4gi(>  33-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[REG-209823-96] 

Proposed  Collection:  Comment 
Request  for  Regulation  Project 

AGENCY;  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  IRS  is 


solicitmg  comments  concerning  an 
existing  final  regulation,  REG-209823- 
96  (TD  8791),  Guidance  regarding 
Charitable  Remainder  Trusts  and 
Special  Valuation  Rules  for  Transfers  of 
Interests  and  Trusts. 
DATES:  Written  comments  should  be 
received  on  or  before  February  25.  2003 
to  he  av-iired  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  ior  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins,  (202)  622- 
6665.  or  through  the  internet 
(Allan.M.Hopkins@irs.gov),  Internal 
Revenue  Service,  room  6407.  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224. 

SUPPLEMENTARY  INFORMATION:  Title: 
Guidance  Regarding  Charitable 
Remainder  Trusts  and  Special  Valuation 
Rules  for  Transfers  of  Interests  and 
Trusts. 

OMB  Number:  1545-1536. 
Regulation  Project  Number:  REG- 
209823-96. 

Abstract:  This  regulation  provides 
guidance  relating  to  charitable 
remainder  trusts  and  to  special 
valuation  rules  for  transfers  of  interests 
in  trusts.  Section  1.664-1  (a)(7)  of  the 
regulation  provides  that  either  an 
independent  trustee  or  qualified 
appraiser  using  a  qualified  appraisal 
must  value  a  charitable  remainder 
trust's  assets  that  do  not  have  an 
objective,  ascertainable  value. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  75. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice; 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Conunents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessar>'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  ser\'ices 
to  provide  information. 

Approved:  December  17.  2002. 
Glenn  Kirkland, 

IRS  Bcports  Clearance  Officer. 

IFR  Doc.  02-32616  Kilod  12-26-02:  8:45  ami 

BILLING  CODE  483O-0-!-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans   Advisory  CommiTtee  on 
Education   Notice  o'  Meeting 

The  Department  of  \  eterans  Affairs 
gives  notice  under  Public  Law  92-463 
(Federal  Advisory  Committee  Act)  that 
the  veterans'  Advisory  Committee  on 
Education  will  meet  on  Monday. 
January  27.  2003,  from  8:30  a.m.  to  4 
p.m.  and  Tuesday.  January  28,  2003, 
from  8:30  a.m.  to  12  p.m.  The  meeting 
will  take  place  at  the  Department  of 
Veterans  Affairs,  Room  542.  1800  G 
Street,  NW.,  Washington,  DC.  The 
meeting  is  open  to  the  public.  The 
purpose  of  the  committee  is  to  provide 
advice  to  the  Secretary  of  Veterans 
Affairs  on  the  administration  of 
education  and  training  programs  for 
veterans  and  servicepersons.  reservists 
and  dependents  of  veterans  under 
Chapters  30.  32.  35.  and  36,  Title  38. 
and  Chapter  1606  of  Title  10.  United 
States  Code. 

On  January  27.  the  agenda  topics  for 
this  meeting  will  include  the 
Partnership  for  Veterans'  Education, 
recent  legislation,  the  Veterans' 
Education  Outreach  program,  funding  of 
State  Approving  Agencies,  financial  aid 
and  the  Montgomery  Gl  Bill,  electronic 
certification,  accelerated  payment 
procedures  for  "high-tech  training", 
Education  Liaison  Representative 
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issues,  transfer  of  GI  Bill  tMMicnis  si, inl- 
and related  issues  that  the  committee 
members  may  choose  to  introduce.  On 
January  28, the  committee  will  discuss 
future  meeting  locations  and  topics, 
subcommittee  formation  and 
administration,  and  desirability  of  a 
committee  Web  site. 

Any  member  of  the  public  wishing  to 
attend  should  contact  Mr.  Stephen 
Dillard  or  Mr.  Michael  Yunker, 
Department  of  Veterans  Affairs, 
Education  Service  C225B).  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420,  at 
(202)  273-7187.  Interested  persons  may 
attend,  appear  before,  or  file  statements 
with  the  Committee.  Statements,  if  in 
written  form,  may  be  filed  before  the 
meeting,  or  within  10  days  after  the 
meeting.  Oral  statements  will  be  heard 
at  9:15  a.m.,  Tuesday,  January  28,  2003. 

Dated:  December  18,  2002. 

Hy  Direction  of  the  Secretary. 
Nora  E.  Egan, 

Comniittff  Management  Officer. 
[FR  Do<:.  02-:J262B  Filed  12-26-02:  8:4.5  am] 
BILLING  CODE  8320-01 -M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

National  Commission  on  VA  Nursing; 
Notice  ot  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisor\'  Committee  Act) 
that  the  National  Commission  on  VA 
Nursing  will  hold  its  fourth  meeting  on 
January  8-9,  2003,  at  the  MGM  Grand, 
3799  Las  Vegas  Blvd.,  So.  Las  Vegas,  NV 
89109.  On  January  8.  the  meeting  will 
begin  at  9  a.m.  and  adjourn  at  5  p.m.  On 
January  9,  the  meeting  will  begin  at  8 
a.m.  and  adjourn  at  2  p.m.  The  meeting 
is  open  to  the  public. 

Tne  purpose  of  the  Commission  is  to 
provide  advice  and  make 
recommendations  to  Congress  and  the 
Secretary  of  Veterans  Affairs  regarding 
legislative  and  organizational  policy 
changes  to  enhance  the  recruitment  and 
retention  of  nurses  and  other  nursing 
personnel  in  VA.  The  Commission  is 
required  to  submit  to  Congress  and  the 
Secretary  of  Veterans  Affairs  a  report, 
not  later  than  two  vears  from  Mav  8, 


^i){)s,  nil  Hs  findings  and 
recommendations. 

The  Commission  will  meet  U> 
continue  data  analysis,  update  the  work 
plan.  Hnalize  selection  of  sites  for  focus 
groups,  review  correspondence  from  VA 
staff,  finalize  issues  paper,  and  review 
staffing  data  from  VA  facilities. 

Members  of  the  public  may  direct 
written  questions  or  submit  prepared 
statements  for  review  by  the 
Commission  in  advance  of  the  meeting, 
to  Ms.  Oyweda  Moorer,  Director  of  the 
National  Commission  on  VA  Nursing,  at 
the  Department  of  Veterans  Affairs 
(108N).  810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  Any  member  of 
the  public  wishing  to  attend  the  meeting 
should  contact  Ms.  Stephanie  Williams, 
Program  Analyst  at  (202)  273-4944. 

Dated:  December  18.  2002. 

Bv  Direction  of  the  Secretary. 
Nora  E.  Egan, 

Committee  Management  Officer. 
(PR  Doc.  02-.32627  Filed  12-26-02:  8:45  am) 
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12  CFR  Part   303.  et  al 
Filing  Pr(K:edures:  I  nsafe  and  I  nsound 
Banking  Practice?^:   Registration  t>( 
Transfer  .\genLs:  International  Banking: 
Management  Official  InterlcKks;  and 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  303 

RIN   )0b4    AC 51 

Filing  Procedures,  Unsafe  and 
Unsound  Banking  Practices 
Registration  of  Transfer  Agents 
International  Banking.  Management 
Official  Interlocks   and  Golden 
Parachutes  and  Indemnulcation 
Payments 

agency:  Federal  Deposit  Insurance 

ij    idtion  (FDIC). 
action:  Final  rule. 


suMMAHr:  The  FDIC  is  amending  its 
regulations  governing  application, 
notice  and  request  procedures  to  reflect 
changes  from  an  internal  reorganization 
order,  which  included  the  consolidation 
of  the  Division  of  Supervision  and  the 
Division  of  Compliance  and  Consumer 
Affairs  into  the  Division  of  Supervision 
and  Consumer  Protection.  The  FDIC  has 
also  determined  that  the  delegations  of 
authority  found  in  its  filing  procedures 
regulation  should  be  removed  to  allow 
for  greater  flexibility  in  its  delegation 
and  decision  making  process. 
EFFECTIVE  DATE:  Derpmber  27.  2002. 
FOR  fsmiHt'-*  INfOHMA'ION  c,o\''ACT: 

Division  oi  .^upi'ivisioii  rtiHi  i.onsumer 
Protection:  Steven  D.  Fritts,  Associate 
Director,  202/898/3723,  Mindy  West, 
Examination  Specialist,  202/898/7221. 
Legal  Division:  Supervision  and 
Legislation  Branch.  Susan  van  den 
Toorn,  Counsel,  202/898/8707,  Robert 
C.  Pick.  Counsel.  202/898/8962,  FDIC. 
Wn-b;:v-'    •:    Mf '  -m;-) 

SUP^'L^MENTARv   lN^0HMATlON. 
I    Hiu  kiii  miiiii 

On  July  2.  2002.  the  FDIC  published 
in  the  Federal  Register  a  final  rule 
implementing  the  decision  by  the  FDIC. 
through  an  internal  reorganization  order 
dated  June  30.  2002  to  merge  certain 
divisions  of  the  FDIC  and.  as  a  result,  to 
change  the  names  of  the  "Division  of 
Supervision"  "DOS"  and  the  "Division 
of  Compliance  and  Consumer  Affairs  ' 
"DCA"  to  the  "Division  of  Supervision 
and  Consumer  Protection  (DSC)"  and 
make  changes  to  the  names  of  other 
divisions  of  the  FDIC.  67  FR  44351.  )uly 
2,  2002.  The  rule  made  the  name 
changes  to  chapter  III  of  title  12  of  the 
Code  of  Federal  Regulations. 
Specifically,  the  rule  changed  all 
references  to  the  "Division  of 
Supervision"  and  the  "Division  of 
Compliance  and  Consumer  Affairs"  to 
the  "Division  of  Supervision  and 
Consumer  Protection  (DSC)."  The  FDIC 


noted  at  that  time  that  it  intended  to 
make  further  revisions  to  12  CFR 
chapter  III  to  reflect  other  changes  as  a 
result  of  the  reorganization.  This  final 
rule  constitutes  those  changes.  In 
chapter  III.  part  303  of  the  FDICs 
regulations  (12  CFR  part  303)  (part  303) 
contains  the  procedures  to  be  followed 
with  respect  to  applications,  notices,  or 
requests  (collectively  "filings")  required 
to  be  filed  by  statute  or  regulation.  With 
the  creation  of  the  new  Division  of 
Supervision  and  Consumer  Protection 
(DSC),  the  internal  FDIC  administrative 
scheme  set  forth  in  the  previous  peul 
303.  approved  by  the  Board  in  1998  (63 
FR  44686,  August  20,  1998),  must  be 
amended  to  reflect  the  new 
organizational  structure. 

II.  Discussion 

Throughout  part  303  there  are 
numerous  references  to  DOS  and  DCA 
and  the  Directors  and  Deputy  Directors 
of  those  Divisions  and  an  administrative 
scheme  for  the  approval,  denial  or 
modification  of  applications,  notices  or 
requests  based  on  the  existence  of  two 
separate  divisions.  The  FDICs  internal 
reorganization  of  those  divisions  thus 
necessitates  a  revision  of  the  regulation 
to  reflect  the  new  structure.  The  new 
part  303  reflects  that  new  organizational 
structure. 

A  primary  purpose  of  the  new 
structure  was  to  streamline  management 
and  certain  decision  making  processes. 
To  support  these  efforts  and  provide 
greater  flexibility  in  the  future,  the  FDIC 
decided  to  remove  the  delegation 
authority  found  in  part  303.  The  FDIC 
Board  of  Directors  has  affirmed  and 
adopted  the  delegations  of  authority  for 
DSC  to  act  on  certain  supervisory 
applications  and  enforcement  actions. 
In  addition,  the  Board  has  also 
authorized  these  delegations  of 
authority  to  be  transferred  from  its 
regulation  in  part  303  and  reissued  in  a 
Financial  Institution  Letter.  The 
delegations  of  authority  state  which 
individuals  within  the  FDIC  are 
authorized  to  approve  or  deny  specific 
applications  and  issue  enforcement 
actions  and  what  authority  the  Board 
has  retained.  While  the  FDIC  has 
codified  these  delegations  in  its  rules 
and  regulations  for  many  years,  there  is 
no  statutory  requirement  that  the 
agency's  internal  delegations  authority 
be  published  in  its  regulation.  In  order 
to  provide  the  maximum  amount  of 
flexibility  and  efficiency,  the  FDIC  is 
moving  its  delegation  of  authority  from 
the  regulation  to  its  Internet  Web  site 
(http://www.fdic.gov),  where  the 
delegations  will  be  maintained.  The 
public  will  be  able  to  access  the 
delegations  of  authority  to  determine 


which  individuals  are  authorized  to  act 
on  behalf  of  the  FDIC.  Instructions 
relating  to  the  filing  of  applications  will 
remain  in  part  303  of  the  FDICs 
regulations. 

Ill   Piihlif  Comment  Wai\('r  and 
HhM  live  Dati- 

As  noted,  this  final  rule  reflects 
changes  in  part  303  as  a  result  of  the 
FDIC  internal  reoi;ganization  and  does 
not  affect  any  regulatory  requirement 
imposed  by  the  FDIC  on  the  public.  The 
changes  are  matters  of  "agency 
organization,  procedure,  or  practice" 
and  are  thus  not  subject  to  the  general 
requirement  of  the  Administrative 
Procedure  Act  (APA)  for  notice  and 
comment,  pursuant  to  5  U.S.C. 
553(b)(3)(A).  The  changes  are  technical 
and  non-substantive  in  nature  and 
impact.  Thus,  the  FDIC  finds,  for  good 
cause,  that  the  APA  notice-and- 
comment  provisions  are  unnecessary.  5 
U.S.C.  553(b)(3)(B).  This  final  rule  is 
also  effective  immediately,  because:  (a) 
The  changes  are  technical  and 
procedural;  (b)  the  public  does  not  need 
a  delayed  period  of  time  to  conform  or 
adjust;  and  (c)  the  current  part  303 
contains  references  to  offices  that  have 
been  merged  with  others  and  which 
should  be  corrected  as  promptly  as 
possible.  Therefore,  it  is  determined  that 
good  cause  exists  for  making  these 
amendments  effective  on  publication  in 
the  Federal  Register,  pursuant  to  5 

U.sr  ^vv-?f,)u  ii 

IV.  HapiTMiiik  Kfdui  lion  Act 

This  final  rule  does  not  create  or 
modify  any  collection  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.). 
Consequently,  no  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

\     Kf..;iil<it(ir\   Hf\il)ilitv  Act 

A  regulatory  flexibility  analysis  under 
the  Regulatory  Flexibility  Act  (RFA)  is 
required  only  when  an  agency  must 
publish  a  notice  of  proposed 
rulemaking.  5  U.S.C.  603  and  604.  As 
already  noted,  the  FDIC  has  determined 
that  publication  of  a  notice  of  proposed 
rulemaking  is  not  necessary  here. 
Accordingly,  the  RFA  does  not  require 
a  regulatory  flexibility  analysis. 

\'l.  .Assessment  of  Federal  Resulations 
and  PoIh  u's  on  i-  amilics 

The  FDIC  has  determined  that  this 
final  rule  will  not  affect  family  well 
being  within  the  meaning  of  section  654 
of  the  Treasury  and  General 
Government  Appropriations  Act.  1999, 
Pub.  L.  105-277,  112  Stat.  2681  (1998). 
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List  of  Subjects  in  12  CFR  Part  303 

Administrative  practu  c  and 
procedure.  Bank  deposit  insurance. 
Banks,  banking.  Bank  merger. 
Branching.  Forf^ign  branches.  Foreign 
investments.  Golden  parachute 
payments.  Reporting  and  record  keeping 
requirements. 

For  the  reasons  set  fdrth  in  the 
preamble  and  under  the  authority  of  lli 
U.S.C.  1819(a)(Tenthj.  the  FDIC  Board 
of  Directors  hereby  revises  12  (  FK  fiart 
303  as  follows; 

PART  303— FILING  PROCEDURES 

Sei,. 

303.0  Scope. 

Subpart  A— Rules  of  General  Applicability 

303.1  Scope. 

303.2  Definitions. 

303.3  General  filing  procedures. 

303.4  Computation  of  time. 

303.5  Effect  of  Community  Reinvestment 
Act  performance  on  filings. 

303.6  Investigations  and  examinations. 

303.7  Public  notice  requirements. 

303.8  Public  access  to  filing. 

303.9  Comments. 

303.10  Hearings  and  other  meetings. 

303.11  Decisions. 
303.12—303.13     IReserved] 

303.14     Being  "engaged  in  the  business  of 
receiving  deposits  other  than  trust 
funds." 

303.15—303.19     (Reserved) 

Subpart  B — Deposit  Insurance 

JU.jl.2U     ,S(,iil" 

303.21  Filing  procedures. 

303.22  Processing. 

303.23  Public  notice  requirements. 

303.24  Application  for  deposit  insurance 
for  an  interim  institution. 

303.25  Continuation  of  deposit  insurance 
upon  withdrawing  from  membership  in 
the  Federal  Reserve  System. 

•^(n  2H — ^O^  ^Q     IRf^sf^rvMril 

Subpart  C— Establishment  and  Relocation 
of  Domestic  Branches  and  Offices 


Definitions. 

Filing  procedures. 

Processing. 

Public  notice  requirements. 

Special  provisions. 


3U3.4U 
.303.41 
303.42 
303.43 
303.44 
303.45 
303.46 — 303.59     [Reserved) 

Subpart  D— Merger  Transactions 

;jU3.bU     brope, 

303.61  Definitions. 

303.62  Transactions  requiring  prior 
approval. 

303.63  Filing  procedures. 

303.64  Processing. 

303.65  Public  notice  requirements.    ' 
303.66— 30;i:"1     'R<":.-rv-r!' 

Subpart  E — Change  in  Bank  Control 

303.80  Scope. 

303.81  Definitions. 

303.82  Transactions  requiring  prior  notice. 


303.83  Transactions  not  requiring  prior 
notice. 

303.84  Filing  procedures. 

303.85  Processing. 

303.86  Public  notice  requirements. 
303.87—303.99    [Reserved] 

Subpart  F—  Change  of  Director  or  Senior 
Executive  Officer 

303.100  Scope. 

303.101  Definitions. 

303.102  Filing  procedures  and  waiver  of 
prior  notice. 

303.103  Processing. 
303.104—303.119     [Reserved] 

Subpart  G— Activities  of  Insured  State 
Banks 

303.120  Scope. 

303.121  Filing  procedures. 

303.122  Processing. 
303.123-303.139     [Reserved] 

Subpart  H-Activities  of  Insured  Savings 
Associations 

303.140  Scope. 

303.141  Filing  procedures. 

303.142  Processing. 
303.143-303.159     [Reserved] 

SubfMft  I — Mutual-to-Stock  Conversions 

303.160  Scope 

303.161  Filing  procedures. 

303.162  Waiver  from  compliance. 

303.163  Processing. 
303.164-303.179     [Reserved] 

Subpart  J— International  Banking 

303. 18U     bi^pu 

303.181  Definitions. 

303.182  Establishing,  moving  or  closing  a 
foreign  branch  of  a  state  nonmember 
bank;  §347.103. 

303.183  Investmentby  insured  state 
nonmember  banks  in  foreign 
organizations;  §347.108. 

303.184  Moving  an  insured  branch  of  a 
foreign  bank. 

303.185  Merger  transactions  involving 
foreign  banks  or  foreign  organizations. 

303.186  Exemptions  from  insurance 
requirement  for  a  state  branch  of  a 
foreign  bank;  §347.206. 

303.187  Approval  for  an  insured  state 
branch  of  a  foreign  bank  to  conduct 
activities  not  permissible  for  federal 
branches;  §347.213 

303.188-303.199     [Reserved] 

Subpart  K — Prompt  Corrective  Action 

303.200  Scope. 

303.201  Filing  procedures. 

303.202  Processing. 

303.203  Applications  for  capital 
distribution. 

303.204  Applicationsfor  acquisitions, 
branching,  and  new  lines  of  business. 

303.205  Applications  for  bonuses  and 
increased  compensation  for  senior 
executive  officers. 

303.206  Application  for  payment  of 
principal  or  interest  on  subordinated 
debt. 

303.207  Restricted  activities  for  critically 
undercapitalized  institutions. 

303.208-303.219     [Reserved] 


Subpart  L— Section  ^c  C  the  fD>  Ac 
(Consent  to  Service  o'  Persons  Convicted 
o1  Certain  Cnmina.  Offences 

303.220  Scope. 

303.221  Filing  procedures. 

303.222  Service  at  another  insured 
depositor^'  institution. 

303.223  Applicant's  right  to  hearing 
following  denial. 

303.224-303  239     (Reserved] 

Subpart  M~Othe'  Fi'mgs 

303.240  General. 

303.241  Reduce  or  retire  capital  stock  or 
capital  debt  instruments. 

303.242  Exercise  of  trust  powers. 

303.243  Brokered  deposit  waivers. 

303.244  Golden  parachute  and  severance 
plan  payments. 

303.245  Waiver  of  liability  for  commonly 
controlled  depository  institutions. 

303.246  Insurance  fund  conversions. 

303.247  Conversion  with  diminution  of 
capital. 

303.248  Continue  or  resume  status  as  an 
insured  institution  following  termination 
under  section  8  of  the  FDI  Act. 

303.249  Truth  in  Lending  Act— Relief  from 
reimbursement. 

303.250  Management  official  interlocks. 

303.251  Modification  of  conditions. 

303.252  Extension  of  time. 
303.253-303.259     [Reserved] 

Subpart  N— fRescved] 

Authority:  12  U.S.C.  378.  1813.  1815.  1816, 
1817.  1818!  1819.  (Seventh  and  Tenth).  1820. 
1823,  1828.  1831e.  1831p-l.  1835a.  3104. 
3105.  3108;  3207;  15  U.S.C.  1601-1607. 

§  303.0    Scop*. 

(a)  This  part  describes  the  procedures 
to  be  followed  by  both  the  FDIC  and 
applicants  with  respect  to  applications, 
requests,  or  notices  (filings)  required  to 
be  filed  by  statute  or  regulation. 
Additional  details  concerning 
processing  are  explained  in  related  FDIC 
statements  of  policy. 

(b)  Additional  application  procedures 
may  be  found  in  the  following  FDIC 
regulations: 

(1)  12  CFR  part  327— Assessments 
(Request  for  review  of  assessment  risk 
classification); 

(2)  12  CFR  part  328 — Advertisement 
of  Membership  (Application  for 
temporary  waiver  of  advertising 
requirements); 

(3)  12  CFR  part  345— Community 
Reinvestment  (CRA  strategic  plans  and 
requests  for  designation  as  a  wholesale 
or  limited  purpose  institution); 

Subpart  A— Rules  of  General 
Applicability 

§303  1     Scope 

bubpart  A  prescribes  the  general 
procedures  for  submitting  filings  to  the 
FDIC  which  are  required  by  statute  or 
regulation.  This  subpart  also  prescribes 
the  procedures  to  be  followed  by  the 
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FDIC,  applicants  and  interested  parties 
during  the  process  of  considering  a 
filing,  including  public  notice  and 
comment.  This  subpart  explains  the 
availability  of  expedited  processing  for 
eligible  depository  institutions  (defined 
in  §  303. 2(r)).  Certain  terms  used 
throughout  this  part  are  also  defined  in 

^  303.2     Definitions. 

I' or  purposes  of  this  part: 

(a)  Act  or  FDl  Act  means  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1811  et 
seq). 

(b)  Adjusted  part  325  total  assets 
means  adjusted  12  CFR  part  325  total 
assets  as  calculated  and  reflected  in  the 
FDIC's  Report  of  Examination. 

(c)  Adverse  comment  means  any 
objection,  protest,  or  other  adverse 
written  statement  submitted  by  an 
interested  party  relative  to  a  filing.  The 
term  adverse  comment  shall  not  include 
any  comment  concerning  the 
Community  Reinvestment  Act  (CRA), 
fair  lending,  consumer  protection,  or 
civil  rights  that  the  appropriate  regional 
director  or  designee  determines  to  be 
frivolous  (for  example,  raising  issues 
between  the  commenter  and  the 
applicant  that  have  been  resolved).  The 
term  adverse  comment  also  shall  not 
include  any  other  comment  that  the 
appropriate  regional  director  or 
designee  determines  to  be  frivolous  (for 
example,  a  non-substantive  comment 
submitted  primarily  as  a  means  of 
delaying  action  on  the  filing). 

(d)  Amended  order  to  pay  means  an 
order  to  forfeit  and  pay  civil  money 
penalties,  the  amount  of  which  has  been 
changed  from  that  assessed  in  the 
original  notice  of  assessment  of  civil 
money  penalties. 

(e)  Applicant  means  a  person  or  entity 
that  submits  a  filing  to  the  FDIC. 

(f)  Application  means  a  submission 
requesting  FDIC  approval  to  engage  in 
various  corporate  activities  and 
transactions. 

(g)  Appropriate  FDIC  region  and 
appropriate  regional  director  mean, 
respectively,  the  FDIC  region  and  the 
FDIC  regional  director  which  the  FDIC 
designates  as  follows: 

(1)  When  an  institution  or  proposed 
institution  that  is  the  subject  of  a  filing 
or  administrative  action  is  not  and  will 
not  be  part  of  a  group  of  related 
institutions,  the  appropriate  FDIC  region 
for  the  institution  and  any  individual 
associated  with  the  institution  is  the 
FDIC  region  in  which  the  institution  or 
proposed  institution  is  or  will  be 
located,  and  the  appropriate  regional 
director  is  the  regional  director  for  that 
region;  or 


(2)  When  an  institution  or  proposed 
institution  that  is  the  subject  of  a  filing 
or  administrative  action  is  or  will  be 
part  of  a  group  of  related  institutions, 
the  appropriate  FDIC  region  for  the 
institution  and  any  individual 
associated  with  the  institution  is  the 
FDIC  region  in  which  the  group's  major 
policy  and  decision  makers  are  located, 
or  any  other  region  the  FDIC  designates 
on  a  case-by-case  basis,  and  the 
appropriate  regional  director  is  the 
regional  director  for  that  region. 

(h)  Associate  director  means  any 
associate  director  of  the  Division  of 
Supervision  and  Consumer  Protection 
(DSC)  or,  in  the  event  such  title  become 
obsolete,  any  official  of  equivalent 
authority  within  the  division. 

(i)  Book  capital  means  total  equity 
capital  which  is  comprised  of  perpetual 
preferred  stock,  common  stock,  surplus, 
undivided  profits  and  capital  reserves, 
as  those  items  are  defined  in  the 
instructions  of  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  for  the  preparation  of 
Consolidated  Reports  of  Condition  and 
Income  for  insured  banks. 

(j)  Comment  means  any  written 
statement  of  fact  or  opinion  submitted 
by  an  interested  party  relative  to  a  filing. 

(k)  Corporation  or  FD/C  means  the 
Federal  Deposit  Insurance  Corooration. 

(1)  CRA  protest  means  any  adverse 
comment  from  the  public  related  to  a 
pending  filing  which  raises  a  negative 
issue  relative  to  the  Community 
Reinvestment  Act  (CRA)  (12  U.S.C.  2901 
et  seq.].  whether  or  not  it  is  labeled  a 
protest  and  whether  or  not  a  hearing  is 
reo  nested. 

(m)  Deputy  director  means  the  deputy 
director  of  the  Division  of  Supervision 
and  Consumer  Protection  (DSC)  or.  in 
the  event  such  title  become  obsolete, 
any  official  of  equivalent  or  higher 
authority  within  the  division. 

(n)  Deputy segional  director  means 
any  deputy  regional  director  of  the 
Division  of  Supervision  and  Consumer 
Protection  (DSC)  or.  in  the  event  such 
title  become  obsolete,  any  official  of 
equivalent  authority  within  the  same 
FDIC  region  of  DSC 

(o)  Appropriate  FDIC  office  means  the 
office  designated  by  the  appropriate 
regional  director  or  designee. 

(p)  DSC  means  the  Division  of 
Supervision  and  Consumer  Protection 
or.  in  the  event  the  Division  of 
Supervision  and  Consumer  Protection  is 
reorganized,  such  successor  division. 

(q)  Director  means  the  Director  of  the 
Division  of  Supervision  and  Consumer 
Protection  (DSC)  or.  in  the  event  such 
title  become  obsolete,  any  official  of 
equivalent  or  higher  authority  within 
the  division. 


(r)  Eligible  depository  institution 
means  a  depository  institution  that 
meets  the  following  criteria: 

(1)  Received  an  FDIC-assigned 
composite  rating  of  1  or  Sunder  the 
Uniform  Financial  Institutions  Rating 
System  (UFIRS)  as  a  result  of  its  most 
recent  federal  or  state  examination: 

(2)  Received  a  satisfactory  or  better 
Community  Reinvestment  Act  (CRA) 
rating  from  its  primary  federal  regulator 
at  its  most  recent  examination,  if  the 
depository  institution  is  subject  to 
examination  unHi^r  part  345  of  this 
chapter; 

(3)  Received  a  compliance  rating  of  1 
or  2  from  its  primary  federal  regulator 
at  its  most  recent  examination; 

(4)  Is  well-capitalized  as  defined  in 
the  appropriate  capital  regulation  and 
guidance  of  the  institution's  primary 
federal  regulator;  and 

(5)  Is  not  subject  to  a  cease  and  desist 
order,  consent  order,  prompt  corrective 
action  directive,  written  agreement, 
memorandum  of  understanding,  or 
other  administrative  agreement  with  its 
primary  federal  regulator  or  chartering 
authority. 

(s)  Filing  means  an  application,  notice 
or  request  submitted  to  the  FDIC  under 
this  part. 

(t)  General  Counsel  means  the  head  of 
the  Legal  Division  of  the  FDIC  or  any 
official  within  the  Legal  Division 
exercising  equivalent  authority  for 
purposes  of  this  part. 

(u)  Insider  means  a  person  who  is  or 
is  proposed  to  be  a  director,  officer, 
organizer,  or  incorporator  of  an 
applicant;  a  shareholder  who  directly  or 
indirectly  controls  10  percent  or  more  of 
any  class  of  the  applicant's  outstanding 
voting  stock;  or  the  associates  or 
interests  of  any  such  person. 

(v)  Institution-affiliated  party  shall 
have  the  same  meaning  as  provided  in 
section  3(u)  of  the  Act  (12  U.S.C. 
1813(u)). 

(w)  NEPA  means  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  etseq). 

(x)  NHPA  means  the  National  Historic 
Preservation  Act  of  1966  (16  U.S.C.  470 
et  seq.). 

(y)  Notice  means  a  submission 
notifying  the  FDIC  that  a  depository 
institution  intends  to  engage  in  or  has 
commenced  certain  corporate  activities 
or  transactions. 

(z)  Notice  to  primary  regulator  means 
the  notice  described  in  section 
8(a)(2)(A)  of  the  Act  concerning 
termination  of  deposit  insurance  (12 
U.S.C.  1818(a)(2)(A)). 

(aa)  Regional  counsel  means  a 
regional  counsel  of  the  Legal  Division 
or,  in  the  event  the  title  becomes 
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obsolpte.  any  official  of  equivalent 
authority  within  the  Legal  Division 

(bb)  Regional  director  means  any 
regional  director  in  the  Division  of 
Supervision  and  Consumer  Protection 
(DSC),  or  in  the  event  such  title  become 
obsolete,  any  official  of  equivalent 
authontv  within  the  division 

(cc)  [Reserved! 

(dd)  Standard  conditions  means  the 
conditions  that  the  FDIC  mav  impose  as 
a  routine  matter  when  approving  a 
filing,  whether  or  not  the  applicant  has 
agreed  to  their  inclusion.  The  following 
conditions,  or  variations  thereof,  are 
standard  c(jnditions: 

(1)  That  the  applicant  has  obtained  all 
necessar\'  and  final  approvals  from  the 
appropriate  federal  or  state  authority  or 
other  appropriate  authority; 

(2!  Tnat  if  the  transaction  does  not 
take  effect  within  a  specified  time 
period,  or  unless,  in  the  meantime,  a 
r€>quest  for  an  e.xtension  of  time  has 
been  approved,  the  consent  granted 
shall  expire  at  the  end  of  the  specified 
time  period; 

(3)  That  until  the  conditional 
commitment  of  the  FDIC  becomes 
effec  tive,  the  FDIC  retains  the  right  to 
alter,  suspend  or  withdraw  its 
commitment  should  any  interim 
development  be  deemed  to  warrant  such 
action;  and 

(4)  in  the  case  of  a  merger  transaction 
(as  defined  in  "0  303.61(a)  of  this  part). 
including  a  corporate  reorganization, 
that  the  proposed  transaction  not  be 
consummated  before  the  .TOth  calendar 
day  (or  shorter  time  period  a.s  mav  be 
prescribed  by  the  FDIC  with  the 
concurrence  of  the  Attorney  General) 
after  the  date  of  the  order  approving  the 
merger  transaction 

(ee)  Tier  1  capital  shall  have  the  same 
meaning  as  provided  in  H  325. 2(v)  of 
this  chapter  (12  CFR  325. 2(v)). 

(ff)  Total  assets  shall  have  the  same 
meaning  as  provided  in  1  325. 2(x]  of 
this  chapter  (12  CFR  325, 2(x)). 

§  303.3     General  filing  procedures. 
Unless  stated  otherwise,  filings 

should  be  submitted  to  the  appropriate 
FDlC:  office.  Forms  and  instructions  for 
submitting  filings  may  be  obtained  from 
any  FDIC  regional  director.  If  no  form  is 
prescribed,  the  filing  should  be  in 
writing,  be  signed  bv  the  applicant  or  a 
duly  authorized  agent;  and  contain  a 
concise  statement  of  the  action 
requested.  For  specific  filing  and 
coiTlent  requirements,  consult  the 
appropriate  subparts  of  this  part.  The 
FDIC  may  require  the  applicant  to 
submit  additional  information. 

§303.4    Computation  o1  time.  ' 

For  purposes  of  this  part,  the  FDIC 
begins  computing  the  relevant  period  on 


the  day  after  an  event  occurs  (e.g.,  the 
day  after  a  substantially  complete  filing 
is  received  by  the  FDIC  or  the  day  after 
publication  begins)  through  the  last  day 
of  the  relevant  period.  When  the  last 
day  is  a  Saturday,  Sunday  or  federal 
holiday,  the  period  runs  until  the  end  of 
the  next  business  da\ 

§  303.5     Effect  of  Community  Reinvestment 
Act  performance  on  filings. 
Among  other  factors,  the  FDIC  takes 

into  acrount  the  record  of  performance 
under  the  Communit>  Reinvestment  Act 
(CRA)  of  each  applicant  in  considering 
a  filing  for  approval  of: 

(a)  The  establishment  of  a  domestic 
branch: 

(b)  The  relocation  of  the  bank's  main 
office  or  a  domestic  branch; 

(i  ;  The  relocation  of  an  insured 
branch  of  a  foreign  bank; 

(d)  A  transaction  subject  to  the  Bank 
Merger  Act:  and 

(e)  Deposit  insurance, 

§303.6     Investigations  and  examinations 

The  FDIC  may  examine  or  investigate 
and  evaluate  facts  related  to  any  filing 
under  this  chapter  to  the  extent 
necessary  to  reach  an  informed  decision 
and  take  any  action  necessary  or 
appropriate  under  the  circumstances. 

§303.7     Public  notice  requirements 

(a)  General  The  public  must  be 
provided  with  prior  notice  of  a  filing  to 
establish  a  domestic  branch,  relocate  a 
domestic  branch  or  the  main  office. 
relocate  an  insured  branch  of  a  foreign 
bank,  engage  in  a  merger  transaction, 
initiate  a  change  of  control  transaction, 
or  request  deposit  insurance.  The  public 
has  the  right  to  comment  on,  or  to 
protest,  these  types  of  proposed 
transactions  during  the  relevant 
comment  period  In  order  to  fully 
apprise  the  public  of  this  right,  an 
applicant  shall  publish  a  public  notice 
of  Its  filing  in  a  newspaper  of  general 
circulation.  For  specific  publication 
requirements,  consult  subparts  B 
(Deposit  Insurance),  C  (Branches  and 
Relocations).  D  (Merger  Transactions).  E 
(Change  in  Bank  Control),  and  J 
(International  Banking)  of  this  part, 

(b)  Confirmation  of  publication.  The 
applicant  shall  mail  or  otherwise  defiver 
a  copy  of  the  newspaper  notice  to  the 
appropriate  FDIC  office  as  part  of  its 
filing,  or,  if  a  copy  is  not  available  at  the 
time  of  filing,  promptly  after 
publication. 

(c)  Content  of  notice.  (1)  The  public 
notice  referred  to  in  paragraph  (a)  of  this 
section  shall  consist  of  the  following: 

(i)  Name  and  address  of  the 
applicant(s).  In  the  case  of  an 
application  for  deposit  insurance  for  a 


de  novo  bank,  include  the  names  of  all 
organizers  or  incorporators.  In  the  case 
of  an  application  to  establish  a  branch, 
include  the  location  of  the  proposed 
branch  or.  in  the  case  of  an  application 
to  relocate  a  branch  or  main  office, 
include  the  current  and  proposed 
address  of  the  office  In  the  case  of  a 
merger  application,  include  the  names 
of  all  parties  to  the  transaction.  In  the 
case  of  a  notice  of  acquisition  of  control, 
include  the  name(s)  of  the  acquiring 
parties.  In  the  case  of  an  application  to 
relocate  an  insured  branch  of  a  foreign 
bank,  include  the  current  and  proposed 
address  of  the  branch. 

(ii)  Type  of  filing  being  made; 

(iii)  Name  of  the  depository 
institution(8)  that  is  the  subject  matter  of 
the  filing; 

(iv)  That  the  public  may  submit 
comments  to  the  appropriate  FDIC 
regional  director; 

(v)  The  address  of  the  appropriate 
FDIC  office  where  comments  may  be 
sent  (the  same  location  where  the  filing 
will  be  made): 

(vi)  The  closing  date  of  the  public 
comment  period  as  specified  in  the 
appropriate  subpart:  and 

(vii)  That  the  nonconfidential 
portions  of  the  application  are  on  file  in 
the  appropriate  FDIC  office  and  are 
available  for  public  inspection  during 
regular  business  hours;  photocopies  of 
the  nonconfidential  portion  of  the 
application  file  will  be  made  available 
upon  request. 

(2)  The  requirements  of  paragraphs 
(c)(l)(iv)  through  (vii)  of  this  section 
may  be  satisfied  through  use  of  the 
following  notice: 

Any  person  wishing  to  romment  on  this 
application  may  file  his  or  her  comments  in 
writing  with  the  regional  director  of  the 
Federal  Deposit  Insurance  Corporation  at  the 
appropriate  FDIC  office  (insert  address  of 
office]  not  later  than  [insert  closing  date  of 
the  public:  comment  period  specified  in  the 
appropriate  subpart  of  part  303).  The  non- 
confidential portions  of  the  application  are 
on  file  at  the  appropriate  FDIC  office  and  are 
available  for  public  inspection  during  regular 
business  hours.  Photocopies  of  the 
nonconfidential  portion  of  the  application 
file  will  be  made  available  upon  request. 

(d)  Multiple  transactions.  The  FDIC 
may  consider  more  than  one 
transaction,  or  a  series  of  transactions, 
to  be  a  single  filing  for  purposes  of  the 
publication  requirements  of  this  section. 
When  publishing  a  single  public  notice 
for  multiple  transactiohs.  the  applicant 
shall  explain  in  the  public  notice  how 
the  transactions  are  related.  The  closing 
date  of  the  comment  period  shall  be  the 
closing  date  of  the  longest  public 
comment  period  that  applies  to  any  of 
the  related  transactions. 
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lej  luiiti  puDiic  nutn  ft,   fui  a 
transaction  subject  to  public  notice 
requirements  by  the  FDIC  and  another 
federal  or  state  banking  authority,  the 
FDIC  will  accept  publication  of  a  single 
joint  notice  containing  all  the 
information  required  by  both  the  FDIC 
and  the  other  federal  agency  or  state 
banking  authority,  provided  that  the 
notice  states  that  comments  must  be 
submitted  to  the  appropriate  FDIC  office 
and,  if  applicable,  the  other  federal  or 
state  banking  authority. 

(f)  Where  public  notice  is  required, 
the  FDIC  may  determine  on  a  case-by- 
case  basis  that  unusual  circum.stances 
surrounding  a  particular  filing  warrant 
modification  of  the  publication 
requirements. 

§  303.8    Public  access  to  filing. 

(a)  Cf^neml.  For  filings  subject  to  a 
public  notice  requirement,  any  person 
may  inspect  or  request  a  copy  of  the 
non-confidential  portions  of  a  filing  (the 
public  file)  until  180  days  following 
final  disposition  of  a  filing.  Following 
the  180-day  period,  non-confidential 
portions  of  an  application  file  will  be 
made  available  in  accordance  with  ° 
303.8(c).  The  public  file  generally 
consists  of  portions  of  the  filing, 
supporting  data,  supplementary 
information,  and  comments  submitted 
by  interested  persons  (if  any)  to  the 
extent  that  the  documents  have  not  been 
afforded  confidential  treatment.  To  view 
or  request  photocopies  of  the  public  file, 
an  oral  or  written  request  should  be 
submitted  to  the  appropriate  FDIC 
office.  The  public  file  will  be  produced 
for  review  not  more  than  one  business 
day  after  receipt  by  the  appropriate 
FDIC  office  of  the  request  (either  written 
or  oral)  to  see  the  file.  The  FDIC  may 
impose  a  fee  for  photocopying  in 
accordance  with  §  309.5(f)  of  this 
chapter  at  the  rates  the  FDIC  publishes 
annually  in  the  Federal  Register. 

(b)  Confidential  treatment.  (1)  The 
applicant  may  request  that  specific 
information  be  treated  as  confidential. 
The  following  information  generally  is 
considered  confidential: 

(i)  Personal  information,  the  release  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  privacy; 

(ii)  Commercial  or  financial 
information,  the  disclosure  of  which 
could  result  in  substantial  competitive 
harm  to  the  submitter;  and 

(iii)  Information,  the  disclosure  of 
which  could  seriously  affect  the 
financial  condition  of  any  depository 
institution. 

(2)  If  an  applicant  requests 
confidential  treatment  for  information 
that  the  FDIC  does  not  consider  to  be 
confidential,  the  FDIC  may  include  that 


information  in  the  public  file  after 
notifying  the  applicant.  On  its  own 
initiative,  the  FDIC  may  determine  that 
certain  information  should  be  treated  as 
confidential  and  withhold  that 
information  from  the  public  file. 

(c)  FOIA  requests.  A  written  request 
for  information  withheld  from  the 
public  file,  or  copies  of  the  public  file 
following  closure  of  the  file  180  days 
after  final  disposition,  should  be 
submitted  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  part 
309  of  this  chapter  to  the  FDIC,  Attn: 
FOIA/Privacv  Group,  Legal  Division, 
550  17th  Street,  NW.,  Washington,  DC 
20421 

§303.9    Comments. 

(a)  Submission  of  comments.  For 
filings  subject  to  a  public  notice 
requirement,  any  person  may  submit 
comments  to  the  appropriate  FDIC 
regional  director  during  the  comment 
period. 

(b)  Comment  period — (1)  General . 
Consult  appropriate  subparts  of  this  part 
for  the  comment  period  applicable  to  a 
particular  filing. 

(2)  Extension  The  FDIC  may  extend 
or  reopen  the  comment  period  if: 

(i)  The  applicant  fails  to  file  all 
required  information  on  a  timely  basis 
to  permit  review  by  the  public  or  makes 
a  request  for  confidential  treatment  no( 
granted  by  the  FDIC  that  delays  the 
public  availability  of  that  information; 

(ii)  Any  person  requesting  an 
extension  of  time  satisfactorily 
demonstrates  to  the  FDIC  that  additional 
time  is  necessary  to  develop  factual 
information  that  the  FDIC  determines 
may  materially  affect  the  application:  or 

(iii)  The  FDIC  determines  that  other 
good  cause  exists. 

(3)  Solicitation  of  comments. 
Whenever  appropriate,  the  appropriate 
regional  director  may  solicit  comments 
from  any  person  or  institution  which 
might  have  an  interest  in  or  be  affected 
by  the  pending  filing. 

(4)  Applicant  response.  The  FDIC  will 
provide  copies  of  all  comments  received 
to  the  applicant  and  may  give  the 
applicant  an  opportnnitv  •"  r<";p"n(1 

§303.10    Hearings  and  other  meetings. 

(a)  Matters  covered.  This  section 
covers  hearings  and  other  proceedings 
in  connection  with  filings  and 
determinations  for  or  by: 

(1)  Deposit  insurance  by  a  proposed 
new  depository  institution  or  operating 
non-insured  institution; 

(2)  An  insured  state  nonmember  bank 
to  establish  a  domestic  branch  or  to 
relocate  a  main  officfe  or  domestic 
branch; 

(3)  Relocation  of  an  insured  branch  of 
a  foreign  bank; 


(4)(i)  Merger  transaction  which 
requires  the  FDIC's  prior  approval  under 
the  Bank  Merger  Act  (12  U.S.C.  1828(c)): 

(ii)  Except  as  otherwise  expressly 
provided,  the  provisions  of  this  §303.10 
shall  not  be  applicable  to  any  proposed 
merger  transaction  which  the  FDIC 
Board  of  Directors  determines  must  be 
acted  upon  immediately  to  prevent  the 
probable  failure  of  one  of  the 
institutions  involved,  or  must  be 
handled  with  expeditious  action  due  to 
an  existing  emergency  condition,  as 
permitted  bv  the  Bank  Merger  Act  (12 
U.S.C.  1828(c)(6)); 

(5)  Nullification  of  a  decision  on  a 
filing;  and 

(6)  Any  other  purpose  or  matter 
which  the  FDIC  Board  of  Directors  in  its 
sole  discretion  deems  appropriate. 

(b)  Hearing  requests.  (1)  Any  person 
may  submit  a  written  request  for  a 
hearing  on  a  filing: 

(i)  To  the  appropriate  regional 
director  before  the  end  of  the  comment 
period;  or 

(ii)  To  the  appropriate  regional 
director,  pursuant  to  a  notice  to  nullify 
a  decision  on  a  filing  issued  pursuant  to 
§  303.1  l(g)(2)(i)  or  (ii). 

(2)  The  request  must  describe  the  nature 
of  the  issues  or  facts  to  be  presented  and 
the  reasons  why  written  submissions 
would  be  insufficient  to  make  an 
adequate  presentation  of  those  issues  or 
facts  to  the  FDIC.  A  person  requesting 
a  hearing  shall  simultaneously  submit  a 
copy  of  the  request  to  the  applicant. 

(c)  Action  on  a  hearing  request.  The 
appropriate  regional  director,  after 
consultation  with  the  Legal  Division, 
may  grant  or  deny  a  request  for  a 
hearing  and  may  limit  the  issues  that  he 
or  she  deems  relevant  or  material.  The 
FDIC  generally  grants  a  hearing  request 
only  if  it  determines  that  written 
submissions  would  be  insufficient  or 
that  a  hearing  otherwise  would  be  in  the 
public  interest. 

(d)  Denial  of  a  hearing  request.  If  the 
appropriate  regional  director,  after 
consultation  with  the  Legal  Division, 
denies  a  hearing  request,  he  or  she  shall 
notif\'  the  person  requesting  the  hearing 
of  the  reason  for  the  denial.  A  decision 
to  deny  a  hearing  request  shall  be  a  final 
agency  determination  and  is  not 
appealable. 

(e)  FDIC  procedures  prior  to  the 
hearing — ( 1 )  Notice  of  hearing.  The 
FDIC  shall  issue  a  notice  of  hearing  if  it 
grants  a  request  for  a  hearing  or  orders 
a  hearing  because  it  is  in  the  public 
interest.  The  notice  of  hearing  shall  state 
the  subject  and  date  of  the  filing,  the 
tinle  and  place  of  the  hearing,  and  the 
issues  to  be  addressed.  The  FDIC  shall 
send  a  copy  of  the  notice  of  hearing  to 
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the  applicant,  to  the  person  requesting 
the  hearing,  and  to  anyone  else 
reauesting  a  copy. 

(2)  The  presiding  officer  shall  be  the 
regional  director  or  designee  or  such 
other  person  as  may  be  named  by  the 
Board  or  the  Director.  The  presiding 
officer  is  responsible  for  conducting  the 
hearing  and  determining  all  procedural 
questions  not  governed  by  this  section. 

(0  Participation  in  the  hearing.  Any 
person  who  wishes  to  appear 
(participant)  shall  notify  the  appropriate 
regional  director  of  his  or  her  intent  to 
participate  in  the  hearing  no  later  than 
10  days  from  the  date  that  the  FDIC 
issues  the  Notice  of  Hearing.  At  least  5 
days  before  the  hearing,  each  participant 
shall  submit  to  the  appropriate  regional 
director,  as  well  as  to  the  applicant  and 
any  other  person  as  required  by  the 
FDIC,  the  names  of  witnesses,  a 
statement  describing  the  proposed 
testimony  of  each  witness,  and  one  copy 
of  each  exhibit  the  participant  intends 
to  present. 

(g)  Transcripts.  The  FDIC  shall 
arrange  for  a  hearing  transcript.  The 
person  requesting  the  hearing  and  the 
applicant  each  shall  bear  the  cost  of  one 
copy  of  the  transcript  for  his  or  her  use 
unless  such  cost  is  waived  by  the 
presiding  officer  and  incurred  by  the 
FDIC. 

(h)  Conduct  of  the  hearing— [1] 
Presentations.  Subject  to  the  rulings  of 
the  presiding  officer,  the  applicant  and 
participants  may  make  opening  and 
closing  statements  and  present  and 
examine  witnesses,  material,  and  data. 

(2)  Information  submitted.  Any 
person  presenting  material  shall  furnish 
one  copy  to  the  FDIC,  one  copy  to  the 
applicant,  and  one  copy  to  each 
participant. 

(3)  Laivs  not  applicable  to  hearings. 
The  Administrative  Procedure  Act  (5 
U.S.C.  551  et  seq.).  the  Federal  Rules  of 
Evidence  (28  U.S.C.  Appendix),  the 
Federal  Rules  of  Civil  Procedure  (28 
U.S.C.  Rule  1  et  seq.].  and  the  FDIC's 
Rules  of  Practice  and  Procedure  (12  CFR 
part  308)  do  not  govern  hearings  under 
this  §303.10. 

(i)  Closing  the  hearing  record.  At  the 
applicant's  or  any  participant's  request, 
or  at  the  FDIC's  discretion,  the  FDIC 
may  keep  the  hearing  record  open  for  up 
to  io  days  following  the  FDICs  receipt 
of  the  transcript.  The  FDIC  shall  resume 
processing  the  filing  after  the  record 
closes. 

(j)  Disposition  and  notice  thereof  The 
presiding  officer  shall  make  a 
recommendation  to  the  FDIC  within  20 
days  following  the  date  the  hearing  and 
record  on  the  proceeding  are  closed. 
The  FDIC  shall  notify  the  applicant  and 
all  participants  of  the  final  disposition 


of  a  filing  and  shall  provide  a  statement 
of  the  reasons  for  the  final  disposition. 

(k)  Computation  of  time.  In 
computing  periods  of  time  under  this 
section,  the  provisions  of  §  308.12  of  the 
FDIC's  Rules  of  Practice  and  Procedure 
(12  CFR  308.12)  shall  apply. 

(I)  Informal  proceedings.  The  FDIC 
may  arrange  for  an  informal  proceeding 
with  an  applicant  and  other  interested 
parties  in  connection  with  a  filing, 
either  upon  receipt  of  a  written  request 
for  such  a  meeting  made  during  the 
comment  period,  or  upon  the  FDIC's 
own  initiative.  No  later  than  10  days 
prior  to  an  informal  proceeding,  the 
appropriate  regional  director  shall 
notify  the  applicant  and  each  person 
who  requested  a  hearing  or  oral 
presentation  of  the  date,  time,  and  place 
of  the  proceeding.  The  proceeding  may 
assume  any  form,  including  a  meeting 
with  FDIC  representatives  at  which 
participants  will  be  asked  to  present 
their  views  orally.  The  regional  director 
may  hold  separate  meetings  with  each 
of  the  participants. 

(m)  Authority  retained  by  FDIC  Board 
of  Directors  to  modify  procedures.  The 
FDIC  Board  of  Directors  may  delegate 
authority  by  resolution  on  a  case-by- 
case  basis  to  the  presiding  officer  to 
adopt  different  procedures  in  individual 
matters  and  on  such  terms  and 
conditions  as  the  Board  of  Directors 
determines  in  its  discretion.  The 
resolution  shall  be  made  available  for 
public  inspection  and  copying  in  the 
Office  of  the  General  Counsel,  Executive 
Secretary  Section  under  the  Freedom  of 
Information  Art  C^  U.S.C.  552(a)(2)). 

§303.11     Decisions. 

(a)  General  procedures.  The  FDIC  may 
approve,  conditionally  approve,  deny, 
or  not  object  to  a  filing  after  appropriate 
review  and  consideration  of  the  record. 
The  FDIC  will  promptly  notif\'  the 
applicant  and  any  person  who  makes  a 
written  request  of  the  final  disposition 
of  a  filing.  If  the  FDIC  denies  a  filing, 
the  FDIC  will  immediately  notif\'  the 
applicant  in  writing  of  the  reasons  for 
the  denial. 

(b)  Authority  retained  by  FDIC  Board 
of  Directors  to  modify  procedures.  In 
acting  on  any  filing  under  this  part,  the 
FDIC  Board  of  Directors  may  by 
resolution  adopt  procedures  which 
differ  from  those  contained  in  this  part 
when  it  deems  it  necessar\'  or  in  the 
public  interest  to  do  so.  The  resolution 
shall  be  made  available  for  public 
inspection  and  copying  in  the  Office  of 
the  General  Counsel,  Executive 
Secretarv  Section  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552(a)(2)). 

(c)  Expedited  processing.  (1)  A  filing 
submitted  by  an  eligible  depository 


institution  as  aelinea  in  s  JUJ.2(r)  will 
receive  expedited  processing  as 
specified  in  the  appropriate  subparts  of 
this  part  unless  the  FDIC  determines  to 
remove  the  filing  from  expedited 
processing  for  any  of  the  reasons  set 
forth  in  paragraph  (c)(2)  of  this  section. 
Except  for  filings  made  pursuant  to 
subpart  J  (International  Banking), 
expedited  processing  will  not  be 
available  for  any  filing  that  the 
appropriate  regional  director  does  not 
have  delegated  authority  to  approve. 

(2)  Removal  of  filing  from  expedited 
processing.  The  FDIC  may  remove  a 
filing  from  expedited  processing  at  any 
time  prior  to  final  disposition  if: 

(i)  For  filings  subject  to  public  notice 
under  §  303.7.  an  adverse  comment  is 
received  that  warrants  additional 
investigation  or  review; 

(ii)  For  filings  subject  to  evaluation  of 
CRA  performance  under  §  303.5,  a  CRA 
protest  is  received  that  warrants 
additional  investigation  or  review,  or 
the  appropriate  regional  director 
determines  that  the  filing  presents  a 
significant  CRA  or  compliance  concern: 

(iii)  For  any  filing,  the  appropriate 
regional  director  determines  that  the 
filing  presents  a  significant  supervisory 
concern,  or  raises  a  significant  legal  or 
policy  issue;  or 

(iv)  For  any  filing,  the  appropriate 
regional  director  determines  that  other 
good  cause  exists  for  removal. 

(3)  For  purposes  of  this  section,  a 
significant  CRA  concern  includes,  but  is 
not  limited  to.  a  determination  by  the 
appropriate  regional  director  that, 
although  a  depository  institution  may 
have  an  institution-wide  rating  of 
satisfactory  or  better,  a  depository 
institutions  CRA  rating  is  less  than 
satisfactory  in  a  state  or  multi-state 
metropolitan  statistical  area,  or  a 
depository  institution's  CRA 
performance  is  less  than  satisfactory  in 

a  metropolitan  statistical  area  as  defined 
in  12  CFR  345.12  (MSA)  or  in  the  non- 
MSA  portion  of  a  state  in  which  it  seeks 
to  expand  through  approval  of  an 
application  for  a  deposit  facility  as 
defined  in  12  U.S.C.  2902(3). 

(4)  If  the  FDIC  determines  that  it  is 
necessary  to  remove  a  filing  from 
expedited  processing  pursuant  to 
paragraph  (c)(2)  of  this  section,  the  FDIC 
promptly  will  provide  the  applicant 
with  a  written  explanation 

(d)  Multiple  transactions.  If  the  FDIC 
is  considering  related  transactions,  some 
or  all  of  which  have  been  granted 
expedited  processing,  then  the  longest 
processing  time  for  any  of  the  related 
transactions  shall  govern  for  purposes  of 

approval. 

fe)  Abandonment  of  filing.  A  filing 
must  contain  all  information  set  forth  in 
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UK!  appiicauiu  suupart  ul  tnis  pari,  in 
the  extent  necessary  to  evaluate  a  filing, 
the  FDIC  may  require  an  applicant  to 
provide  additional  information.  If 
information  requested  by  the  FDIC  is 
not  provided  within  the  time  period 
specified  by  the  agency.  th(;  FDlC;  may 
deem  the  filing  abandoned  and  shall 
provide  written  notification  to  the 
applicant  and  any  interested  parties  that 
submitted  comments  to  the  FDIC  that 
the  file  has  been  closed. 

(f)  Appeals  and  requests  for 
reconsideration — (1)  General.  Appeal 
procedures  for  a  denial  of  a  change  in 
bank  control  (subpart  E),  change  in 
senior  executive  officer  or  board  of 
directors  (subpart  F)  or  denial  of  an 
application  pursuant  to  section  19  of  the 
FDl  Act  (subpart  L)  are  contained  in  12 
CFR  part  308.  subparts  D.  L.  and  M. 
respectively.  For  all  other  filings 
covered  by  this  chapter  for  which 
appeal  procedures  are  not  provided  by 
regulation  or  other  written  guidance,  the 
procedures  specified  in  paragraphs  (f) 
(2)  and  (3)  of  this  section  shall  apply.  A 
decision  to  deny  a  request  for  a  hearing 
is  a  final  agency  determination  and  is 
not  appealable. 

(2)  Filing  procedures.  Within  15  days 
of  receipt  of  notice  from  the  FDIC  that 
its  filing  has  been  denied,  any  applicant 
may  file  a  request  for  reconsiderati(}n 
with  the  appropriate  regional  dir»H:tor. 

(3)  Content  of  filing.  A  request  for 
reconsideration  must  contain  the 
following  information: 

(i)  A  resolution  of  the  board  of 
directors  of  the  applicant  authorizing 
filing  of  the  request  if  the  applicant  is 
a  corporation,  or  a  letter  signed  by  the 
individual(s)  filing  the  request  if  the 
applicant  is  not  a  corporation; 

(ii)  Relevant,  substantive  information 
that  for  good  cause  was  not  previously 
set  forth  in  the  filing:  and 

(iii)  Specific  reasons  why  the  FDIC 
should  reconsider  its  prior  decision. 

(4)  (Reserved) 
(5) I Reserved  I 

(6)  Processing.  The  FDIC  will  notify 
the  applicant  whether  reconsideration 
will  be  granted  or  denied  within  15  days 
of  receipt  of  a  request  for 
reconsideration.  If  a  request  for 
reconsideration  is  granted  pursuant  to 
§  303.11(f).  the  FDIC  will  notify  the 
applicant  of  the  final  agency  decision  on 
such  filing  within  60  days  of  its  receipt 
of  the  request  for  reconsideration. 

(g)  Nullification,  withdrawal, 
revocation,  amendment,  and  suspension 
of  decisions  on  filings — (1)  Grounds  for 
action.  Except  as  otherwise  provided  by 
law  or  regulation,  the  FDIC  may  nullify, 
withdraw,  revoke,  amend  or  suspend  a 
decision  on  a  filing  if  it  becomes  aware 
at  anytime: 


UJ  Ol  till)  material  inisn'pn'^t'iiiatum 
or  omission  related  to  the  filing  or  of 
any  material  change  in  circ:umstance 
that  occurred  prior  to  the  consummation 
of  the  transaction  or  commencement  of 
the  activity  authorized  by  the  decision 
on  the  filing;  or 

(ii)  That  tne  decision  on  the  filing  is 
contrary  to  law  or  regulation  or  was 
granted  due  to  clerical  or  administrative 
error. 

(iii)  Any  person  responsible  for  a 
material  misrepresentation  or  omission 
in  a  filing  or  supporting  materials  may 
be  subject  to  an  enforcement  af:tion  and 
other  penalties,  including  criminal 
penalties  provided  in  Title  18  of  the 
United  States  Code. 

(2)  Notice  of  intent  and  temporary 
order,  (i)  Except  as  provided  in 
§303.n(g)(2)(ii).  before  taking  action 
under  this  §  303.1 1(g),  the  FDIC  shall 
issue  and  serve  on  an  applicant  written 
notice  of  its  intent  to  take  such  action. 
A  notice  of  intent  to  act  on  a  filing  shall 
include: 

(A)  The  reasons  for  the  proposed 
action;  and 

(B)  The  date  by  which  the  applicant 
may  file  a  written  response  with  the 
FDIC. 

(ii)  The  FDIC  may  issue  a  temporary 
order  on  a  decision  on-a  filing  without 
providing  an  applicant  a  prior  notice  of 
intent  if  the  FDIC  determines  that: 

(A)  It  is  necessar>'  to  reevaluate  the 
impact  of  a  change  in  circumstance 
prior  to  the  consummation  of  the 
transaction  or  commencement  of  the 
activity  authorized  by  the  decision  on 
the  filing:  or 

(B)  The  activity  authorized  by  the 
filing^may  pose  a  threat  to  the  interests 
of  the  depository  institution's  depositors 
or  may  threaten  to  impair  public 
confidence  in  the  depository  institution. 

(iii)  A  temporary  order  shall  provide 
the  applicant  with  an  opportunity  to 
make  a  written  response  in  accordance 
with  §  303.11(g)(3)  of  this  section. 

(3)  Response  to  notice  of  intent  or 
temporary'  order.  An  applicant  may  file 
a  written  response  to  a  notice  of  intent 
or  a  temporary  order  within  15  days 
from  the  date  of  service  of  the  notice  or 
temporary  order.  The  written  response 
should  include: 

(i)  An  explanation  of  why  the 
proposed  action  or  temporary  order  is 
not  warranted;  and 

(ii)  Any  other  relevant  information, 
mitigating  circumstance, 
documentation,  or  other  eTidence  in 
support  of  the  applicant's  position.  An 
applicant  may  also  request  a  hearing 
under  §  303.10  of  this  part.  Failure  by  an 
applicant  to  file  a  written  response  with 
the  FDIC  to  a  notice  of  intent  or  a 
temporary  order  within  the  specified 


iiiuf  pcruxi,  siiaii  consiiiutc  d  uaivcr  ni 
the  opportunity  to  respond  and  shall 
constitute  consent  to  a  final  order  under 
this  §303. 11(g). 

(4)  Effective  date.  All  orders  issued 
pursuant  to  this  section  shall  become 
effective  immediately  upon  issuance 
unless  otherwise  stated  therein. 

§6)303    12    303  13       Reserved] 

§303  14     Being     engaged  in  the  business 

ot  receiving  deposits  other  than  trust 
funds 

(d)  Except  ds  provided  m  pdragraphs 
(b).  (c).  and  (d)  of  this  section,  a 
depository  institution  shall  be  "engaged 
in  the  business  of  receiving  deposits 
other  than  trust  funds"  only  if  it 
maintains  one  or  more  non-trust  deposit 
accounts  in  the  minimum  aggregate 
amount  of  $500,000. 

(b)  An  applicant  for  federal  deposit 
insurance  under  section  5  of  the  FDl 
Act,  12  U.S.C.  1815(a).  shall  be  deemed 
to  be  "engaged  in  the  business  of 
receiving  deposits  other  than  trust 
funds  "  from  the  date  that  the  FDIC 
approves  deposit  insurance  for  the 
institution  until  one  year  after  it  opens 
for  business. 

(c)  Any  depository  institution  that 
fails  to  satisfy  the  minimum  deposit 
standard  specified  in  paragraph  (a)  of 
this  section  as  of  two  consecutive  call 
report  dates  (i.e..  March  31st.  )une  30th, 
September  30th,  and  December  31st) 
shall  be  subject  to  a  determination  by 
the  FDIC  that  the  institution  is  not 
"engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds"  and  to 
termination  of  its  insured  status  under 
section  8(p)  of  the  FDl  Act,  12  U.S.C. 
1818(p).  For  purposes  of  this  paragraph, 
the  first  three  call  report  dates  after  the 
institution  opens  for  business  are 
excluded. 

(d)  Notwithstanding  any  failure  by  an 
insured  depository  institution  to  satisfy 
the  minimum  deposit  standard  in 
paragraph  (a)  of  this  section,  the 
institution  shall  continue  to  be 
"engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds"  for 
purposes  of  section  3  of  the  FDl  Act 
until  the  institution's  insured  status  is 
terminated  by  the  FDIC  pursuant  to  a 
proceeding  under  section  8(a)  or  section 
8(p)  of  the  FDl  Act.  12  U.S.C.  1818(a)  or 
1818(p). 

§§  303  1 5-303  1 9     [Reserved] 

Subpart  B — Deposit  Insurance 

§303  20     Scope 

riiis  subpart  sets  forth  the  procedures 
for  applying  for  de[)osit  insurance  for  a 
proposed  depository  institution  or  an 
operating  noninsured  depository 
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institution  under  section  5  of  the  FDl 
Act  (12  U,S.C.  1815).  h  also  sets  forth 
the  procedures  for  requesting 
continuation  of  deposit  insurance  for  a 
state-chartered  bank  withdrawing  from 
membership  in  the  Federal  Reserve 
System  and  for  interim  institutions 
chartered  to  facilitate  a  merger 
transaction. 

§303.21     Filing  procedures. 

Idj  .\pplication.s  lur  deposit  insurance 
shall  be  filed  with  the  appropriate  FDIC 
office.  The  relevant  application  forms 
and  instructions  for  applying  for  deposit 
insurance  for  an  existing  or  proposed 
depository  institution  may  be  obtained 
from  any  FDIC  regional  director. 

(b)  An  application  for  deposit 
insurance  for  an  interim  depository 
institution  shall  be  filed  and  processed 
in  accordance  with  the  procedures  set 
forth  in  §  303.24,  subject  to  the 
provisions  of  §  303.62(b)(2)  regarding 
deposit  insurance  for  interim 
institutions.  An  interim  institution  is 
defined  as  a  state-  or  federally-chartered 
depository  institution  that  does  not 
operate  independently  but  exists  solely 
as  a  vehicle  to  accomplish  a  merger 
transaction. 

(c)  A  request  for  continuation  of 
deposit  insurance  upon  withdrawing 
from  membership  in  the  Federal  Reserve 
System  shall  be  in  letter  form  and  shall 
provide  the  information  prescribed  in 
§303.25. 

§303.22     Processing. 

iaj  Expeiiited  processing  for  proposed 
institutions.  (1)  An  application  for 
deposit  insurance  for  a  proposed 
in,stitution  which  will  be  a  subsidiary  of 
an  eligible  depository  institution  as 
defined  in  §  303. 2(r)  or  an  eligible 
holding  company  will  be  acknowledged 
in  writing  by  the  FDIC  and  will  receive 
expedited  processing  unless  the 
applicant  is  notified  in  writing  to  the 
contrary  and  provided  with  the  basis  for 
that  decision.  An  eligible  holding 
company  is  defined  as  a  bank  or  thrift 
holding  company  that  has  consolidated 
assets  of  $150  million  or  more,  has  an 
assigned  composite  rating  of  2  or  better, 
and  has  at  least  75  percent  of  its 
consolidated  depository  institution 
assets  comprised  of  eligible  depository 
institutions.  The  FDIC  may  remove  an 
application  from  expedited  processing 
for  anv  of  the  reasons  set  forth  in 
§  303.11(c)(2). 

(2)  Under  expedited  processing,  the 
FDIC  will  take  action  on  an  application 
within  60  days  of  receipt  of  a 
substantially  complptc  appiicatinn  or  5 
days  after  the  expiration  of  the  comment 
period  described  in  §303.23,  whichever 
is  later.  Final  action  may  be  withheld 


until  the  FDIC  has  assurance  that 
permission  to  organize  the  proposed 
institution  will  be  granted  by  the 
chartering  authority.  Notwithstanding 
paragraph  (a)(1)  of  this  section,  if  the 
FDIC  does  not  act  within  the  expedited 
processing  period,  it  does  not  constitute 
an  automatic  or  default  approval. 

(b)  Standard  processing.  For  those 
applications  that  are  not  processed 
pursuant  to  the  expedited  procedures, 
the  FDIC  will  provide  the  applicant 
with  written  notification  of  the  final 
action  when  the  decision  is  rendered. 

§  303  23    Public  notice  requirements. 

(a)  />  luno  institutions  and  operating 
noninsured  institutions.  The  applicant 
shall  publish  a  notice  as  prescribed  in 

§  303.7  in  a  newspaper  of  general 
circulation  in  the  community  in  which 
the  main  office  of  the  depository 
institution  is  or  will  be  located.  Notice 
shall  be  published  as  close  as 
practicable  to.  but  no  sooner  than  five 
days  before,  the  date  the  application  is 
mailed  or  delivered  to  the  appropriate 
FDIC  office.  Comments  by  interested 
parties  must  be  received  by  the 
appropriate  regional  director  within  30 
days  following  the  date  of  publication, 
unless  the  comment  period  has  been 
extended  or  reopened  in  accordance 
with  §  303.9(b)(2). 

(b)  Exceptions  to  public  notice 
requirements.  No  publication  shall  be 
required  in  connection  with  the  granting 
of  insurance  to  a  new  depository 
institution  established  pursuant  to  the 
resolution  of  a  depositor^'  institution  in 
default,  or  to  an  interim  depository 
institution  formed  solely  to  facilitate  a 
merger  transaction,  or  for  a  request  for 
continuation  of  federal  deposit 
insurance  by  a  state-chartered  bank 
withdrawing  from  membership  in  the 
Federal  Resen'e  System. 

§303.24     Application  for  deposit  insurance 
for  an  interim  institution. 

Id)  Application  required.  Subject  to 
§  303.62(b)(2),  a  deposit  insurance 
application  is  required  for  a  state- 
chartered  interim  institution  if  the 
related  merger  transaction  is  subject  to 
approval  by  a  federal  banking  agency 
other  than  the  FDIC.  A  separate 
application  for  deposit  insurance  for  an 
interim  institution  is  not  required  in 
connection  with  any  merger  requiring 
FDIC  approval  pursuant  to  subpart  D  of 
this  part. 

(b)  Content  of  separate  application.  A 
letter  application  for  deposit  insurance 
for  an  interim  institution,  accompanied 
bv  a  copy  of  the  related  merger 
application,  shall  be  filed  with  the 
appropriate  FDIC  office.  The  letter 
application  shall  briefly  describe  the 


transaction  and  cuatain  a  stateiiujnt  that 
deposit  insurance  is  being  requested  for 
an  interim  institution  that  does  not 
operate  independently  but  exists  solely 
as  a  vehicle  to  accomplish  a  merger 
transaction  which  will  be  reviewed  by 
a  federal  banking  agency  other  than  the 
FDIC. 

(c)  Processing.  An  application  for 
deposit  insurance  for  an  interim 
depositor}'  institution  will  be 
acknowledged  in  writing  by  the  FDIC. 
Final  action  will  be  taken  within  21 
days  after  receipt  of  a  substantially 
complete  application,  unless  the 
applicant  is  notified  in  wTiting  that 
additional  review  is  warranted.  If  the 
FDIC  does  not  act  within  the  expedited 
processing  period,  it  does  not  constitute 
an  automatic  or  default  approval 

§  303.25     Continuation  of  deposit  insura^c  e 
upon  withdrawing  I'c^  '^e-^bership  in  the 
Federal  Reserve  System. 

(a)  Content  of  application.  To 
continue  its  insured  status  upon 
withdrawal  from  membership  in  the 
Federal  Reserve  System,  a  state- 
chartered  bank  shall  submit  a  letter 
application  to  the  appropriate  FDIC 
office.  A  complete  application  shall 
consist  of  the  following  information: 

(1)  A  copy  of  the  letter,  and  any 
attachments  thereto,  sent  to  the 
appropriate  Federal  Reserve  Bank 
setting  forth  the  bank's  intention  to 
terminate  its  membership; 

(2)  A  copy  of  the  letter  from  the 
Federal  Reser\'e  Bank  acknowledging 
the  bank's  notice  to  terminate 
membership: 

(3)  A  statement  regarding  any 
anticipated  changes  in  the  bank's 
general  business  plan  during  the  next 
12-month  period:  and 

(4)(i)  A  statement  by  the  bank's 
management  that  there  are  no 
outstanding  or  proposed  corrective 
programs  or  super\risory  agreements 
with  the  Federal  Reser\'e  System. 

(ii)  If  such  programs  or  agreements 
exist,  a  statement  by  the  applicant  that 
its  Board  of  Directors  is  willing  to  enter 
into  similar  programs  or  agreements 
with  the  FDIC  which  would  become 
effective  upon  withdrawal  from  the 
Federal  Reserve  System. 

(b)  Processing.  An  application  for 
deposit  insurance  under  this  section 
will  be  acknowledged  in  wxiting  by  the 
FDIC.  The  FDIC  shall  notify  the 
applicant,  within  15  days  of  receipt  of 
a  substantially  complete  application, 
either  that  federal  deposit  insurance 
will  continue  upon  termination  of 
membership  in  the  Federal  Reserve 
System  or  that  additional  review  is 
warranted  and  the  applicant  will  be 
notified,  in  writing,  of  the  FDIC's  final 
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decision  regarding  continuation  of 
deposit  insurance.  If  the  FDIC  does  not 
act  within  the  expedited  processing 
period,  it  does  not  constitute  an 
.iiilitmatir  or  default  approval. 

§§303.26—303.39     (Reserved) 

Subpart  C     Establishment  and 
Relocation  of  Domestic  Branches  and 
Offices 

§  303.40    Scope. 

la)  Gt'numl.  This  subpart  sets  forth  the 
application  requirements  and 
procedures  for  insured  state  nonmember 
banks  to  establish  a  branch,  relocate  a 
branch  or  main  office,  and  retain 
existing  branches  after  the  interstate 
relocation  of  the  main  office  subject  to 
the  approval  by  the  FDIC  pursuant  to 
sections  13(f).  13(k),  18(d)  and  44  of  the 
FDI  Act. 

(b)  Merger  transctction.  Applications 
for  approval  of  the  acquisition  and 
establishment  of  branches  in  connection 
with  a  merger  transaction  under  section 
18(c)  ofthe  FDI  Act  (12  U.S.C.  1828(c)). 
are  processed  in  accordance  with 
subpart  D  (Merger  Transactions)  of  this 
part. 

(c)  Insured  branches  of  foreign  banks 
and  foreign  branches  of  domestic  banks. 
Applications  regarding  insured 
branches  of  foreign  banks  and  foreign 
branches  of  domestic  banks  are 
processed  in  accordance  with  subpart  I 
(International  Banking)  of  this  part. 

(d)  Interstate  acquisition  of  individual 
branch.  Applications  requesting 
approval  ofthe  interstate  acquisition  of 
an  individual  branch  or  branches 
located  in  a  stale  other  than  the 
applicant's  home  state  without  the 
acquisition  of  the  whole  bank  are 
treated  as  interstate  bank  merger 
transactions  under  section  44  of  the  FDI 
Act  (12  U.S.C.  1831a(u)),  and  are 
processed  in  accordance  with  subpart  D 
(Merger  Transactions)  of  this  part. 

§  303.41     Definitions. 

F(jr  purposes  of  this  subpart: 
(a)  Branch  includes  any  branch  bank, 
branch  office,  additional  office,  or  any 
branch  place  of  business  located  in  any 
State  ofthe  United  States  or  in  any 
territory  of  the  United  States,  Puerto 
Rico,  Guam,  American  Samoa,  the  Trust 
Territory  of  the  Pacific  Islands,  the 
Virgin  Islands,  and  the  Northern 
Mariana  Islands  at  which  deposits  are 
received  or  checks  paid  or  money  lent. 
A  branch  does  not  include  an  automated 
teller  machine,  an  automated  loan 
machine,  or  a  remote  service  unit.  The 
term  branch  also  includes  the  following: 

(1)  A  messenger  service  that  is 
operated  by  a  bank  or  its  affiliate  that 
picks  up  and  delivers  items  relating  to 


transactions  in  which  deposits  are 
received  or  checks  paid  or  money  lent. 
A  messenger  service  established  and 
operated  by  a  non-affiliated  third  party 
generally  does  not  constitute  a  branch 
•  for  purposes  of  this  subpart.  Banks 
contracting  with  third  parties  to  provide 
messenger  services  should  consult  with 
the  FDIC  to  determine  if  the  messenger 
service  constitutes  a  branch. 

(2)  A  mobile  branch,  other  than  a 
messenger  service,  that  does  not  have  a 
single,  permanent  site  and  uses  a 
vehicle  that  travels  to  various  locations 
to  enable  the  public  to  conduct  banking 
business.  A  mobile  branch  may  serve 
defined  locations  on  a  regular  schedule 
or  may  serve  a  defined  area  at  varying 
times  and  locations. 

(3)  A  temporary  branch  that  operates 
for  a  limited  period  of  time  not  to 
exceed  one  year  as  a  public  service, 
such  as  during  an  emergency  or  disaster 
situation. 

(4)  A  seasonal  branch  that  operates  at 
various  periodically  recurring  intervals, 
such  as  during  state  and  local  fairs, 
college  registration  periods,  and  other 
similar  occasions. 

(b)  Branch  relocation  means  a  move 
within  the  same  immediate 
neighborhood  of  the  existing  branch  that 
does  not  substantially  affect  the  nature 
of  the  business  of  the  branch  or  the 
customers  of  the  branch.  Moving  a 
branch  to  a  location  outside  its 
immediate  neighborhood  is  considered 
the  closing  of  an  existing  branch  and  the 
establishment  of  a  new  branch.  Closing 
of  a  branch  is  covered  in  the  FDIC 
Statement  of  Policy  Concerning  Branch 
Closing  Notices  and  Policies.  1  FDIC 
Law,  Regulations,  Related  Acts  5391; 
see  §  309.4  (a)  and  (b)  of  this  chapter  for 
availability. 

(c)  De  novo  branch  means  a  branch  of 
a  bank  which  is  established  by  the  bank 
as  a  branch  and  does  not  become  a 
branch  of  such  bank  as  a  result  of: 

(1 )  The  acquisition  by  the  bank  of  an 
insured  depository  institution  or  a 
branch  of  an  insured  depository 
institution;  or 

(2)  The  conversion,  merger,  or 
consolidation  of  any  such  institution  or 
branch. 

(d)  Home  state  means  the  state  by 
which  the  bank  is  chartered. 

(e)  Host  state  means  a  state,  other  than 
the  home  state  ofthe  bank,  in  which  the 
bank  maintains,  or  seeks  to  establish 
and  maintain,  a  branch. 

§303  4?      Filing  procedures 

(a)  Generai.  An  applicant  shall  submit 
an  application  to  the  appropriate  FDIC 
office  on  the  date  the  notice  required  by 
§  303.44  is  published,  or  within  5  days 


after  the  date  ol  the  last  required 
publication. 

(b)  Content  of  filing.  A  complete  letter 
application  shall  include  the  following 
information: 

(1)  A  statement  of  intent  to  establish 
a  branch,  or  to  relocate  the  main  office 
or  a  branch; 

(2)  The  exact  location  of  the  proposed 
site  including  the  street  address.  With 
regard  to  messenger  services,  specify  the 
geographic  area  in  which  the  services 
will  be  available.  With  regard  to  a 
mobile  branch  specify  the  community  or 
communities  in  which  the  vehicle  will 
operate  and  the  manner  in  which  it  will 
be  used; 

(3)  Details  concerning  any 
involvement  in  the  proposal  by  an 
insider  of  the  bank  as  defined  in 

§  303. 2(u),  including  any  financial 
arrangements  relating  to  fees,  the 
acquisition  of  property,  leasing  of 
property,  and  construction  contracts; 

(4)  A  statement  on  the  impact  of  the 
proposal  on  the  human  environment, 
including,  information  on  compliance 
with  local  zoning  laws  and  regulations 
and  the  effect  on  traffic  patterns  for 
purposes  of  complying  with  the 
applicable  provisions  of  the  NEPA  and 
the  FDIC  Statement  of  Policy  on  NEPA 
(1  FDIC  Law.  Regulations.  Related  Acts 
5185;  see  §  309.4  (a)  and  (b)  of  this 
chapter  for  availability); 

(5)  A  statement  as  to  whether  or  not 
the  site  is  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places  for 
purposes  of  complying  with  applicable 
provisions  of  the  NHPA  and  the  FDIC 
Statement  of  Policy  on  NHPA  (1  FDIC 
Law.  Regulations,  Related  Acts  5175; 
see  §309.4  (a)  and  (b)  of  this  chapter  for 
availability)  including  documentation  of 
consultation  with  the  State  Historic 
Preservation  Officer,  as  appropriate; 

(6)  Comments  on  any  cnanges  in 
services  to  be  offered,  the  community  to 
be  ser\'ed,  or  any  other  effect  the 
proposal  may  have  on  the  applicant's 
compliance  with  the  CRA; 

(7)  A  copy  of  each  newspaper 
publication  required  by  §  303.44  of  this 
subpart,  the  name  and  address  of  the 
newspaper,  and  date  ofthe  publication; 

(8)  Wnenan  application  is  submitted 
to  relocate  the  main  office  of  the 
applicant  from  one  state  to  another,  a 
statement  ofthe  applicant's  intent 
regarding  retention  of  branches  in  the 
state  where  the  main  office  exists  prior 
to  relocation. 

(c)  Undercapitalized  institutions. 
Applications  to  establish  a  branch  by 
applicants  subject  to  section  38  ofthe 
FDI  Act  (12  U.S.C.  1831o)  also  should 
provide  the  information  required  by 
§303.204.  Applications  pursuant  to 
sections  38  and  18(d)  ofthe  FDI  Act  (12 
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U.S.C.  18310  and  1828(d))  may  be  filed 
concurrently  or  as  a  single  application, 
(d)  Additional  information.  The  FDIC 
may  request  additional  information  to 
complete  processing. 

§303.43     Processing. 

(a)  Expedited  processing  for  eligible 
depository  institutions.  An  application 
filed  under  this  subpart  by  an  eligible 
depository  institution  as  defined  in 

§  303. 2(r)  will  be  acknowledged  in 
writing  by  the  FDIC  and  will  receive 
expedited  processing,  unless  the 
applicant  is  notified  in  writing  to  the 
contrary  and  provided  with  the  basis  for 
that  decision.  The  FDIC  may  remove  an 
application  from  expedited  processing 
for  any  of  the  reasons  set  forth  in 
§  303.11(c)(2).  Absent  such  removal,  an 
application  processed  under  expedited 
processing  will  be  deemed  approved  on 
the  latest  of  the  following: 

(1)  The  21st  day  after  receipt  by  the 
FDIC  of  a  substantially  complete  filing: 

(2)  The  5th  day  after  expiration  ofthe 
comment  period  described  in§  303.44; 
or 

(3)  In  the  case  of  an  application  to 
establish  and  operate  a  de  novo  branch 
in  a  state  that  is  not  the  applicant's 
home  state  and  in  which  the  applicant 
does  not  maintain  a  branch,  the  5th  day 
after  the  FDIC  receives  confirmation 
from  the  host  state  that  the  applicant 
has  both  complied  with  the  filing 
requirements  of  the  host  state  and 
submitted  a  copy  of  the  application  with 
the  FDIC  to  the  host  state  bank 
supervisor. 

(b)  Standard  processing.  For  those 
applications  which  are  not  processed 
pursuant  to  the  expedited  procedures, 
the  FDIC  will  provide  the  applicant 
with  written  notification  of  the  final 
action  when  the  decision  is  rendered. 

§303.44     Public  notice  requirements. 

(a)  \'ev\spuptiipublicationt<.  I'ui 
applications  to  establish  or  relocate  a 
branch,  a  notice  as  described  in 
§  303.7(c)  shall  be  published  once  in  a 
newspaper  of  general  circulation.  For 
applications  to  relocate  a  main  office, 
notice  shall  be  published  at  least  once 
each  week  on  the  same  day  for  two 
consecutive  weeks.  The  required 
publication  shall  be  made  in  the 
following  communities: 

(1)  To  establish  a  branch.  In  the 
community  in  which  the  main  office  is 
located  and  in  the  communities  to  be 
ser\'ed  by  the  branch  (including 
messenger  services  and  mobile 
branches). 

(2)  To  relocate  a  main  office.  In  the 
community  in  which  the  main  office  is 
currently  located  and  in  the  community 


to  which  it  is  proposed  the  main  office- 
will  relocate. 

(3)  To  relocate  a  branch.  In  the 
community  in  which  the  branch  is 
located. 

(b)  Public  comments.  Comments  by 
interested  parties  must  be  received  by 
the  appropriate  regional  director  within 
15  days  after  the  date  of  the  last 
newspaper  publication  required  by 
paragraph  (a)  of  this  section,  unless  the 
comment  period  has  been  extended  or 
reopened  in  accordance  with 

§  303.9(b)(2). 

(c)  Lobby  notices.  In  the  case  of 
applications  to  relocate  a  main  office  or 
a  branch,  a  copy  of  the  required 
newspaper  publication  shall  be  posted 
in  the  public  lobby  of  the  office  to  be 
relocated  for  at  least  15  days  beginning 
on  the  date  ofthe  last  published  notice 
required  bv  paragraph  fa)  of  this  section. 

§303.45    Special  provisions. 

fa)  Emergency  or  disaster  events.  (1 ) 
In  the  case  of  an  emergency  or  disaster 
at  a  main  office  or  a  branch  which 
requires  that  an  office  be  immediately 
relocated  to  a  temporary  location, 
applicants  shall  notif>'  the  appropriate 
FDIC  office  within  3  days  of  such 
temporar}'  relocation. 

(2)  Within  10  days  ofthe  temporar\' 
relocation  resulting  from  an  emergency 
or  disaster,  the  bank  shall  submit  a 
written  application  to  the  appropriate 
FDIC  office,  that  identifies  the  nature  of 
the  emergency  or  disaster,  specifies  the 
location  ofthe  temporary  branch,  and 
provides  an  estimate  of  the  duration  the 
bank  plans  to  operate  the  temporary 
branch. 

(3)  As  part  of  the  review  process,  the 
FDIC  will  determine  on  a  case  by  case 
basis  whether  additional  information  is 
iiecessar}'  and  may  waive  public  notice 
requirements. 

lb)  Redesignation  of  main  office  and 
existing  branch.  In  cases  where  an 
applicant  desires  to  redesignate  its  main 
office  as  a  branch  and  redesignate  an 
existing  branch  as  the  main  office,  a 
single  application  shall  be  submitted. 
The  FDIC  may  waive  the  public  notice 
requirements  in  instances  where  an 
application  presents  no  significant  or 
novel  policy,  supervisory.  CRA, 
compliance  or  legal  concerns.  A  waiver 
will  be  granted  only  to  a  redesignation 
within  the  applicant's  home  state. 

(c)  Expiration  of  approval.  Approval 
of  an  application  expires  if  within  18 
months  after  the  approval  date  a  branch 
has  not  commenced  business  or  a 
relocation  has  not  been  completed. 
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Subpart  D — Merger  Transaclions 

§303.60     Scope. 

This  subpart  sets  forth  the  application 
requirements  and  procedures  for' 
transactions  subject  to  FDIC  approval 
under  the  Bank  Merger  Act.  section 
18(c)  ofthe  FDI  Act  (12  U.S.C.  1828(c)). 
Additional  guidance  is  contained  in  the 
FDIC  "Statement  of  Policy  on  Bank 
Merger  Transactions'"  (1  FDIC  Law. 
Regulations.  Related  Acts  5145;  see 
§  309.4(a)  and  (b)  of  this  chapter  for 
availabiiitv) 

§303.61      Definitions 

For  purposes  of  this  subpart: 

(a)  Merger  transaction  includes  any 
transaction: 

(1)  In  which  an  insured  depositor>' 
institution  merges  or  consolidates  with 
any  other  insured  depositor*'  institution 
or.  either  directjy  or  indirectly,  acquires 
the  assets  of.  or  assumes  liability  to  pay 
any  deposits  made  in.  any  other  insured 
depositor}'  institution;  or 

(2)  In  which  an  insured  depository 
institution  merges  or  consolidates  with 
any  noninsured  bank  or  institution  or 
assumes  liability  to  pay  any  deposits 
made  in.  or  similar  liabilities  of.  any 
noninsured  bank  or  institution,  or  in 
which  an  insured  depositor^'  institution 
transfers  assets  to  any  noninsured  bank 
or  institution  in  consideration  of  the 
assumption  of  any  portion  ofthe 
deposits  made  in  the  insured  depository 
institution. 

(b)  Corporate  reorganization  means  a 
merger  transaction  between  commonly- 
owned  institutions,  between  an  insured 
depositor)'  institution  and  its 
subsidiary,  or  between  an  insured 
depositon,'  institution  and  its  holding 
company,  provided  that  the  merger 
transaction  would  have  no  effect  on 
competition  or  otherwise  have 
significance  under  the  statutorj' 
standards  set  forth  in  section  18(c)  of 
the  FDI  Act  (12  U.S.C.  1828(c)).  For 
purposes  of  this  paragraph,  institutions 
are  commonly-owned  if  more  than  50 
percent  of  the  voting  stock  of  each  of  the 
institutions  is  owned  by  the  same 
company,  individual,  or  group  of 
closely-related  individuals  acting  in 
concert. 

(c)  Interim  merger  transaction  means 
a  merger  transaction  (other  than  a 
purchase  and  assumption  transaction) 
between  an  operating  depository 
institution  and  a  newly-formed 
depository  institution  or  corporation 
that  will  not  operate  independently  and 
that  exists  solely  for  the  purpose  of 
facilitating  a  corporate  reorganization. 

(d)  Optional  conversion  (Oakar 
transaction)  means  a  merger  transaction 
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in  which  an  insured  depusilury 
institution  assumes  deposit  liabilities 
insured  by  the  deposit  insurance  fund 
(either  the  Bank  Insurance  Fund  (BIF)  or 
the  Savings  Association  Insurance  Fund 
(SAIF))  of  which  that  assuming 
institution  is  not  a  member,  and  elects 
not  to  convert  the  insurance  covering 
the  assumed  deposits.  Such  transactions 
are  covered  by  section  5(d)(3)  of  the  FDl 
Act  (12  U.S.C.  1815(d)(3)). 

(e)  Resulting  institution  refers  to  the 
acquiring,  assuming  or  resulting 
institution  in  a  merger  transaction. 

§  303  62     Trdinsactpons  requirinq  prior 
approval. 

(a)  Merger  tmnsactions.  The  following 
merger  transactions  require  the  prior 
written  approval  of  the  FDIC  under  this 
subpart: 

(1)  Any  merger  transaction,  including 
any  corporate  reorganization,  interim 
merger  transaction,  or  optional 
conversion,  in  which  the  resulting 
institution  is  to  be  an  insured  state 
nonmember  bank;  and 

(2)  Any  merger  transaction,  including 
any  corporate  reorganization  or  interim 
merger  transaction,  that  involves  an 
uninsured  bank  or  institution. 

(b)  Related  provisions.  Transactions 
covered  by  this  subpart  also  may  be 
subject  to  other  provisions  or 
application  requirements,  including  the 
following: 

(1)  Interstate  merger  transactions. 
Merger  transactions  between  insured 
banks  that  are  chartered  in  different 
states  are  subject  to  the  provisions  of 
section  44  of  the  FDI  Act  (12  U.S.C. 
1831u).  In  the  case  of  a  merger 
transaction  that  consists  of  the 
acquisition  by  an  out  of  state  bank  of  a 
branch  without  acquisition  of  the  bank, 
the  branch  is  treated  for  section  44 
purposes  as  a  bank  whose  home  state  is 
the  state  in  which  the  branch  is  located. 

(2)  Deposit  insurance  An  application 
for  deposit  insurance  will  be  required  in 
connection  with  a  merger  transaction 
between  a  state-chartered  interim 
institution  and  an  insured  depository 
institution  if  the  related  merger 
application  is  being  acted  upon  by  a 
federal  banking  agency  other  than  the 
FDIC.  If  the  FDIC  is  the  federal  banking 
agency  responsible  for  acting  on  the 
related  merger  application,  a  separate 
application  for  deposit  insurance  is  not 
necessary.  Procedures  for  applying  for 
deposit  insurance  are  set  forth  in 
subpart  B  of  this  part.  An  application  for 
deposit  insurance  will  not  be  required 
in  connection  with  a  merger  transaction 
(other  than  a  purchase  and  assumption 
transaction)  of  a  federally-chartered 
interim  institution  and  an  insured 
institution,  even  if  the  resulting 


institution  IS  to  uporatu  under  mo 
charter  of  the  federal  interim  institution 

(3)  Deposit  insurance  fund 

con vprsions  "Procedures  for  conversion 
transactions  involving  the  transfer  of 
deposits  from  BIF  to  SAIF  or  from  SAIF 
to  BIF  are  set  forth  in  subpart  M  of  this 
part  at  §303.246. 

(4)  Branch  closings  Branch  closings 
in  connection  with  a  merger  transaction 
are  subject  to  the  notice  requirements  of 
section  42  of  the  FDI  Act  (12  U.S.C. 
1831r-l).  including  requirements  for 
notice  to  customers.  These  requirements 
are  addressed  in  the  "Interagency  Policy 
Statement  Concerning  Branch  Closings 
Notices  and  Policies"  (1  FDIC  Law. 
Regulations.  Related  Acts  (FDIC)  5391; 
see  §  309.4(a)  and  (b)  of  this  chapter  for 
availability.) 

(5)  Undercapitalized  institutions. 
Applications  for  a  merger  transaction  by 
applicants  subject  to  section  38  of  the 
FDI  Act  (12  use.  1831o)  should  also 
provide  the  information  nxjuired  by 
§303.204.  Applications  pursuant  to 
sections  38  and  18(c)  of  the  FDI  Act  (12 
U.S.C.  18310  and  1828(c))  may  be  filed 
concurrently  or  as  a  single  application. 

(6)  Certification  of  assumption  of 
deposit  liability  An  insured  depository 
institution  assuming  deposit  liabilities 
of  another  insured  institution  must 
provide  certification  of  assumption  of 
deposit  liability  to  the  FDIC  in 
accordance  with  12  CFR  part  307. 

§  303  63     Filing  procedures. 

Id)  ijenenil.  Applicdtiuns  required 
under  this  subpart  shall  be  filed  with 
the  appropriate  FDIC  office.  The 
appropriate  forms  and  instructions  may 
be  obtained  upon  request  from  any  FDIC 
regional  director. 

(b)  Merger  transactions.  Applications 
for  approval  of  merger  transactions  shall 
be  accompanied  by  copies  of  all 
agreements  or  proposed  agreements 
relating  to  the  merger  transaction  and 
any  other  information  requested  by  the 
FDIC. 

(c)  Interim  merger  transactions. 
Applications  for  approval  of  interim 
merger  transactions  and  any  related 
deposit  insurance  applications  shall  be 
made  by  filing  the  forms  and  other 
documents  required  by  paragraphs  (a) 
and  (b)  of  this  section  and  such  other 
information  as  may  be  required  by  the 
FDIC  for  consideration  of  the  request  for 
deposit  insurance. 

(d)  Optional  conversions.  If  the 
proposed  merger  transaction  is  an 
optional  conversion,  the  merger 
application  shall  include  a  statement 
that  the  proposed  merger  transaction  is 
a  transaction  covered  by  section  5(d)(3) 
of  the  FDI  Act  (12  U.S.C.  1815(d)(3)). 


§  303  64     Processing 

I    /  v;..  .lit'  <i  ,  r  ■  I'ssing  for  eligible 
depository  institutions — (1)  General.  An 
application  filed  under  this  subpart  by 
an  eligible  depository  institution  as 
defined  in  §  303. 2(r)  and  which  meets 
the  additional  criteria  in  paragraph 
(a)(4)  of  this  section  will  be 
acknowledged  by  the  FDIC  in  writing 
and  will  receive  expedited  processing, 
unless  the  apjiln  mt  is  notified  in 
writing  to  thr      iiti  irv  and  provided 
with  the  basis  t   i  t!,  it  decision.  The 
FDIC  ma\  r-ui    .  •  m  uplit  ation  from 
expedited  print  s>iu^  t   i  dny  of  the 
reasons  set  forth  in  §  303.11(c)(2). 

(2)  Under  expedited  processing,  the 
FDIC  will  take  action  on  an  application 
by  the  date  that  is  the  latest  of 

(i)  45  days  after  the  date  of  the  1  Uit:'s 
receipt  of  a  substantially  complete 
merger  application:  or 

(ii)  10  days  after  the  date  of  the  last 
notice  publication  required  under 
§  303.65  of  this  subpart;  or 

(iii)  5  days  after  receipt  of  the 
Attorney  General's  report  on  the 
competitive  factors  involved  in  the 
proposed  transaction;  or 

(iv)  For  an  interstate  merger 
transaction  subject  to  the  provisions  of 
section  44  of  the  FDI  Act  (12  U.S.C. 
1831u).  5  days  after  the  FDIC  receives 
confirmation  from  the  host  state  (as 
defined  in  §  303.41(e))  that  the  applicant 
has  both  complied  with  the  filing 
requirements  of  the  host  state  and 
submitted  a  copy  of  the  FDIC  merger 
application  to  the  host  state's  bank 
supervisor. 

(3)  Notwithstanding  paragraph  (a)(1) 
of  this  section,  if  the  FDIC  does  not  act 
within  the  expedited  processing  period, 
it  does  not  constitute  an  automatic  or 
default  approval. 

(4)  Criteria.  The  FDIC  will  process  ari 
application  using  expedited  procedures 
if: 

(i)  Immediately  following  the  merger 
transaction,  the  resulting  institution  will 
be  "well-capitalized"  pursuant  to 
subpart  B  of  part  325  of  this  chapter  (12 
CFR  part  325);  and 

(ii)(A)  All  parties  to  the  merger 
transaction  are  eliuill-    li  p  i^itory 
institutions  as  defimd  in  <?  ,103. 2(r):  or 

(B)  The  acquiring  party  is  an  eligiblf 
depository  institution  as  defint^d  in 
§  303. 2(r)  and  the  amount  of  the  total 
assets  to  be  tran.sfirriij  daes  not  exceed 
an  amount  .■i|u,il  ii  ^  lo  [uti  fii!  ^f  the 
acquiring;  in--titiiUMii  s  tnt.ii  .is^'ts  as 
reported  in  its  report  of  condition  for 
the  quarter  immediately  preceding  the 
filing  of  the  merger  application. 

(b)  Standard  processing.  For  those 
applications  not  processed  pursuant  to 
the  expedited  procedures,  the  FDIC  will 
provide  the  applicant  with  written 
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notification  of  the  final  action  taken  by 
the  FDIC  on  the  application  when  the 
decision  is  rendered. 

§303  65     Public  notice  requirements. 

idj  Geiwrul.  Except  as  pnnided  in 
paragraph  (b)  of  this  section,  an 
applicant  for  approval  of  a  merger 
transaction  must  publish  notice  of  the 
proposed  transaction  on  at  least  three 
occasions  at  approximately  equal 
intervals  in  a  newspaper  of  general 
circulation  in  the  commuiiitv  or 
communities  where  the  main  offices  of 
the  merging  institutions  are  located  or. 
if  there  is  no  such  newspaper  in  the 
community,  then  in  the  newspaper  of 
general  circulation  published  nearest 
thereto. 

(1)  First  publication.  The  first 
publication  of  the  notice  should  be  as 
close  as  practicable  to  the  date  on  which 
the  application  is  filed  with  the  FDIC, 
but  no  more  than  5  da\  s  prior  to  the 
filing  date. 

(2)  Last  publication.  The  last 
publication  of  the  notice  shall  be  on  the 
25th  day  after  the  first  publication  or,  if 
the  newspaper  does  not  publish  on  the 
25th  day,  on  the  newspaper's 
publication  date  that  is  closest  to  the 
25th  day. 

(b)  Exceptions — (1)  Emergency 
requiring  expeditious  action.  If  the  FDIC 
determines  that  an  emergency  exists 
requiring  expeditious  action,  notice 
shall  be  published  twice.  The  first 
notice  shall  be  published  as  soon  as 
possible  after  the  FDIC  notifies  the 
applicant  of  such  determination.  The 
second  notice  shall  be  published  on  the 
7th  day  after  the  first  publication  or,  if 
the  newspaper  does  not  publish  on  the 
7th  day.  on  the  newspaper's  publication 
date  that  is  closest  to  the  7th  day. 

(2)  Probable  failure.  If  the  FDIC 
determines  that  it  must  act  immediately 
to  prevent  the  probable  failure  of  one  of 
the  institutions  involved  in  a  proposed 
merger  transaction,  publication  is  not 
required. 

(c)  Content  of  notice — (1)  General. 
The  notice  shall  conform  to  the  public 
notice  requirements  set  forth  in  §  303.7. 

(2)  Branches.  If  it  is  contemplated  that 
the  resulting  institution  will  operate 
offices  of  the  other  institution(s)  as 
branches,  the  following  statement  shall 
be  included  in  the  notice  required  in 

§  303.7(b): 

It  is  contemplated  that  all  offices  of  the 
above-named  institutions  will  continue  lo  be 
operated  (with  the  exception  of  [insert 
identity  and  location  of  each  office  that  will 
not  be  operated]). 

(3)  Emergency  requiring  expeditious 
action  If  the  FDK^  determines  that  an 
emergency  exists  requiring  expeditious 
action,  the  notice  shall  specify  as  the 


closing  date  of  the  public  comment 
period  the  date  that  is  the  10th  day  after 
the  date  of  the  first  publication. 

(d)  Public  comments.  Comments  must 
be  received  by  the  appropriate  FDIC 
office  within  30  days  after  the  first 
publication  of  the  notice,  unless  the 
comment  period  has  been  extended  or 
reopened  in  accordance  with 
§  303.9(b)(2).  If  the  FDIC  has  determined 
that  an  emergency  exists  requiring 
expeditious  action,  comments  must  be 
received  by  the  appropriate  FDIC  office 
within  10  days  after  the  first 
publication. 

§§303.66—303  79     [Reserved] 
Subpart  E — Change  in  Bank  Control 

§303.80     Scope. 

This  subpart  sets  forth  the  procedures 
for  submitting  a  notice  to  acquire 
control  of  an  insured  state  nonmember 
bank  pursuant  to  the  Change  in  Bank 
Control  Act  of  1978,  section  7(j)  of  the 
FDI  Act  (12  U.S.C.  1817(j)). 

§303.81     Definitions. 
For  purposes  of  this  subpart: 

(a)  Acquisition  means  a  purchase, 
assignment,  transfer,  pledge  or  other 
disposition  of  voting  shares,  or  an 
increase  in  percentage  ownership  of  an 
insured  state  nonmember  bank  resulting 
from  a  redemption  of  voting  shares. 

(b)  Acting  in  concert  means  knowing 
participation  in  a  joint  activity  or 
parallel  action  towards  a  common  goal 
of  acquiring  control  of  an  insured  state 
nonmember  bank,  whether  or  not 
pursuant  to  an  express  agreement. 

(c)  Control  means  the  power,  directly 
or  indirectly,  to  direct  the  management 
or  policies  of  an  insured  bank  or  to  vote 
25  percent  or  more  of  any  class  of  voting 
shares  of  an  insured  bank. 

(d)  Person  means  an  individual, 
corporation,  partnership,  trust, 
association,  joint  venture,  pool, 
syndicate,  sole  proprietorship, 
unincorporated  organization,  and  any 
other  form  of  entity:  and  a  voting  trust, 
voting  agreement,  and  any  group  of 
persons  acting  in  concert. 

§303.82     Transactions  requiring  prior 
notice. 

(a)  Prior  notice  requirement.  Any 
person  acting  directly  or  indirectly,  or 
through  or  in  concert  with  one  or  more 
persons,  shall  give  the  FDIC  60  days 
prior  written  notice,  as  specified  in 

§  303  84.  before  acquiring  control  of  an 
insured  state  nonmember  bank,  unless 
the  acquisition  is  exempt  under 
§303.83. 

(b)  Acquisitions  requiring  prior 
notice — (1)  Acquisition  of  control.  The 


acquisition  of  control,  unless  exempted, 
requires  prior  notice  to  the  FDIC. 

(2)  Rebuttable  presumption  of  control 
The  FDIC  presumes  that  an  acquisition 
of  voting  shares  of  an  insured  state 
nomnember  bank  constitutes  the 
acquisition  of  the  power  to  direct  the 
management  or  policies  of  an  insured 
bank  requiring  prior  notice  to  the  FDIC. 
if,  immediately  after  the  transaction,  the 
acquiring  person  (or  persons  acting  in 
concert)  will  own,  control,  or  hold  with 
power  to  vote  10  percent  or  more  of  any 
class  of  voting  shares  of  the  institution, 
and  if: 

(i)  The  institution  has  registered 
shares  under  section  12  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  781):  or 

(ii)  No  other  person  will  own.  control 
or  hold  the  power  to  vote  a  greater 
percentage  of  that  class  of  voting  shares 
immediately  after  the  transaction.  If  two 
or  more  persons,  not  acting  in  concert, 
each  propose  to  acquire  simultaneously 
equal  percentages  of  10  percent  or  more 
of  a  class  of  voting  shares  of  an  insured 
state  noiunember  bank,  each  such 
person  shall  file  prior  notice  with  the 
FDIC. 

(c)  Acquisitions  of  loans  in  default. 
The  FDIC  presumes  an  acquisition  of  a 
loan  in  default  that  is  secured  by  voting 
shares  of  an  insured  state  nonmember 
bank  to  be  an  acquisition  of  the 
underlying  shares  for  purposes  of  this 
section. 

(d)  Other  transactions.  Transactions 
other  them  those  set  forth  in  paragraph 
(b)(2)  of  this  section  resulting  in  a 
person's  control  of  less  than  25  percent 
of  a  class  of  voting  shares  of  an  insured 
state  nonmember  bank  are  not  deemed 
by  the  FDIC  to  constitute  control  for 
purposes  of  the  Change  in  Bank  Control 
Act  (12  U.S.C.  1817J). 

(e)  Rebuttal  of  presumptions.  Prior 
notice  to  the  FDIC  is  not  required  for 
any  acquisition  of  voting  shares  under 
the  presumption  of  control  set  forth  in 
this  section,  if  the  FDIC  finds  that  the 
acquisition  will  not  result  in  control. 
The  FDIC  will  afford  any  person  seeking 
to  rebut  a  presumption  in  this  section  an 
opportunity  to  present  views  in  WTiting 
or.  if  appropriate,  orally  before  its 
designated  representatives  at  an 
informal  meeting. 

§303.83     T'-ansactions  ^^o:  requmng  pno' 
notice. 

vd,  Exempt  transactions.  The 
following  transactions  do  not  require 
notice  to  the  FDIC  under  this  subpart: 

(1)  The  acquisition  of  additional 
voting  shares  of  an  insured  state 
nonmember  bank  by  a  person  who: 

(i)  Held  the  power  to  vote  25  percent 
or  more  of  any  class  of  voting  shares  of 
that  institution  continuously  since 
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Mdn;h  9,  19/9.  or  siiilu  Ilidt  institutmn 
commenced  business,  whichever  is 
later;  or 

(ii)  Is  presumed,  under  §  303.82(b)(2), 
to  have  controlled  the  institution 
continuously  since  March  9.  1979.  if  the 
aggregate  amount  of  voting  shares  held 
does  not  exceed  25  percent  or  more  of 
any  class  of  voting  shares  of  the 
institution  or.  in  other  cases,  where  the 
FDIC  determines  that  the  person  has 
controlled  the  bank  continuously  since 
March  9.  1979; 

(2)  The  acquisition  of  additional 
shares  of  a  class  of  voting  shares  of  an 
insured  state  nonmember  bank  by  any 
person  (or  persons  acting  in  concert) 
who  has  lawfully  acquired  and 
maintained  control  of  the  institution  (for 
purposes  of  §  303.82)  after  complying 
with  the  procedures  of  the  Change  in 
Bank  Control  Act  to  acquire  voting 
shares  of  the  institution  under  this 
subpart; 

(3)  Acquisitions  of  voting  shares 
subject  to  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)).  .section  18(c)  of  the  FDI 
Act  (12  U.S.C.  1828(c)).  or  section  10  of 
the  Home  Owners'  Loan  Act  (12  U.S.C. 
1467a); 

(4)  Transactions  (;xempt  under  the 
Bank  Holding  Company  Act: 
foreclosures  by  institutional  lenders, 
fiduciary  acquisitions  by  banks,  and 
increases  of  majority  holdings  by  bank 
holding  companies  described  in 
.sections  2(a)(5).  3(a)(A).  or  3(a)(B) 
respectively  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1841(a)(5). 
1842(a)(A).  and  1842(a)(B)); 

(5)  A  customary  one-time  proxy 
solicitation: 

(6)  The  receipt  of  voting  shares  of  an 
insured  state  nonmember  bank  through 
a  pro  rata  stock  dividend;  and 

(7)  The  acquisition  of  voting  shares  in 
a  foreign  bank,  which  has  an  insured 
branch  or  branches  in  the  United  States. 
(This  exemption  does  not  extend  to  the 
reports  and  information  required  under 
paragraphs  9,  10.  and  12  of  the  Change 
in  Bank  Control  Act  of  1978  (12  U.S.C. 
1817(j)  (9).  (10).  and  (12)). 

(b)  Prior  notice  exemption.  (1 )  The 
following  acquisitions  of  voting  shares 
of  an  insured  state  nonmember  bank, 
which  otherwise  would  require  prior 
notice  under  this  subpart,  are  not 
subject  to  the  prior  notice  requirements 
if  the  acquiring  person  notifies  the 
appropriate  FDIC  office  within  90 
calendar  days  after  the  acquisition  and 
provides  any  relevant  information 
reauested  by  the  FDIC. 

(i)  The  acquisition  of  voting  shares 
through  inheritance; 

(ii)  The  acquisition  of  voting  shares  as 
a  bona  fide  gift;  or 


(iii)  The  acquisition  of  voting  shares 
in  satisfaction  of  a  debt  previously 
contracted  in  good  faith,  except  that  the 
acquiror  of  a  defaulted  loan  secured  by 
a  controlling  amount  of  a  state 
nonmember  bank's  voting  securities 
shall  file  a  notice  before  the  loan  is 
acquired. 

(2)  The  following  acquisitions  of 
voting  shares  of  an  insured  state 
nonmember  bank,  whic:h  otherwise 
would  require  prior  notice  under  this 
subpart,  are  not  subject  to  the  prior 
notice  requirements  if  the  acquiring 
person  notifies  the  appropriate  FDIC    • 
office  within  90  calendar  days  after 
receiving  notice  of  the  acquisition  and 
provides  any  relevant  information 
requested  by  the  FDIC. 

(i)  A  percentage  increase  in 
ownership  of  voting  shares  resulting 
from  a  redemption  of  voting  shares  by 
the  issuing  bank;  or 

(ii)  The  sale  of  shares  by  any 
shareholder  that  is  not  within  the 
control  of  a  person  resulting  in  that 
person  becoming  the  largest 
shareholder. 

(3)  Nothing  in  paragraph  {b)(l)  of  this 
section  limits  the  authority  of  the  FDIC 
to  disapprove  a  notice  pursuant  to 

§  303.85(c). 

ij  J03  fl4      Fihnq  procedures. 

(dj  Fi/j/i,kj  iiuticv.  IDA  notice  required 
under  this  subpart  shall  be  filed  with 
the  appropriate  FDIC  office  and  shall 
contain  all  the  information  required  by 
paragraph  6  of  the  Change  in  Bank 
Control  Act,  section  7  (j)  of  the  FDI  Act, 
(12  U.S.C.  1817(j)(6)),  or  prescribed  in 
the  designated  interagency  form  which 
may  be  obtained  from  any  FDIC  regional 
director. 

(2)  The  FDIC  may  waive  any  of  the 
informational  requirements  of  the  notice 
if  the  FDIC  determines  that  it  is  in  the 
public  interest. 

(3)  A  notificant  shall  notify  the 
appropriate  FDIC  office  immediately  of 
any  material  changes  in  a  notice 
submitted  to  the  FDIC.  including 
changes  in  financial  or  other  conditions. 

(4)  When  the  acquiring  person  is  an 
individual,  or  group  of  individuals 
acting  in  concert,  the  requirement  to 
provide  personal  financial  data  may  be 
satisfied  by  a  current  statement  of  assets 
and  liabilities  and  an  income  summary, 
as  required  in  the  designated 
interagency  form,  together  with  a 
statement  of  any  material  changes  since 
the  date  of  the  statement  ur  summary. 
The  FDIC  may  require  additional 
information  if  appropriate. 

(b)  Other  laws.  Nothing  in  this  subpart 
shall  affect  any  obligation  which  the 
acquiring  person(s)  may  have  to  comply 


with  the  federal  securities  laws  or  other 
laws. 

§303.85     Processing 

(a)  Acceptance  of  notice.  The  60-day 
notice  period  -jptK  ified  in  §  303.82  shall 
commence  cm  i  hi'  li.ite  of  receipt  of  a 
substantially  compl'ti'  imii,  .•  T!i<'  FDIC 
shall  notify  the  (xi-^mi  .i  p,  is   n- 
submitting  a  notice  umicr  this  subpart 
in  writing  of  the  date  ttn'  mitice  is 
accepted  for  processing    i  !i<'  FDIC  may 
request  addition.i!  iiit'riii.itiiin  at  any 
time. 

(b)  Time  period  for  FDIC  action; 
consummation  of  acquisition.  (1)  The 
notificant(s)  may  consummate  the 
proposed  acquisition  60  days  after 
submission  to  the  appropriate  FDIC 
office  of  a  substantially  complete  notice 
under  paragraph  (a)  of  this  section, 
unless  within  that  period  the  FDIC 
disapproves  the  proposed  acquisition  or 
extends  the  60-day  period. 

(2)  The  notificant(s)  may  consummate 
the  proposed  transaction  before  the 
expiration  of  the  60-day  period  if  the 
FDIC  notifies  the  notificant(s)  in  writing 
of  its  intention  not  to  disapprove  the 
acquisition. 

(c)  Disapproval  of  acquisition  of 
control.  Subpart  D  of  12  CFR  part  308 
sets  forth  the  rules  of  practice  and 
procedure  for  a  notice  of  disapproval. 

§303.86     Public  notice  requirements 
lii)  Publication — (1)  Xtiv^pujjti 
announcement.  Any  person(s)  filing  a 
notice  under  this  subpart  shall  publish 
an  announcement  soliciting  public 
comment  on  the  proposed  acquisition. 
The  announcement  shall  be  published 
in  a  newspaper  of  general  circulation  in 
the  community  in  which  the  home 
office  of  the  state  nonmember  bank  to  be 
acquired  is  located.  The  announcement 
shall  be  published  as  close  as  is 
practicable  to  the  date  the  notice  is  filed 
with  the  appropriate  FDIC  office,  but  in 
no  event  more  than  10  calendar  days 
before  or  after  the  filing  date. 
(2)  Contents  of  newspaper 
announcement.  The  newspaper 
announcement  shall  conform  to  the 
public  notice  requirements  set  forth  in 
§303.7. 

(b)  Delay  of  publication.  The  FDIC 
may  permit  delay  in  the  publication 
required  by  this  section  if  the  FDIC 
determines,  for  good  cause,  that  it  is  in 
the  public  interest  to  grant  such  a  delay. 
Requests  for  delay  of  publication  may  be 
submitted  to  the  appropriato  FDIC 
office. 

(c)  Shortening  or  waiving  notice.  The 
FDIC  may  shorten  the  public  comment 
period  to  a  period  of  not  less  than  10 
days,  or  waive  the  public  comment  or 
newspaper  publication  requirements  of 
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this  paragraph,  or  act  on  a  notice  before 
the  expiration  of  a  public  comment 
period,  if  it  determines  in  writing  either 
that  an  emergency  exists  or  that 
disclosure  of  the  notice,  solicitation  of 
public  comment,  or  delay  until 
expiration  of  the  public  comment  period 
would  seriously  threaten  the  safety  or 
soundness  of  the  bank  to  be  acquired. 

(d)  Consideration  of  public  comments. 
In  acting  upon  a  notice  filed  under  this 
subpart,  the  FDIC  shall  consider  all 
public  comments  received  in  writing 
within  20  days  following  the  required 
newspaper  publication  or,  if  the  FDIC 
has  shortened  the  public  comment 
period  pursuant  to  paragraph  (c)  of  this 
section,  within  such  shorter  period. 

(e)  Publication  if  filing  is  subsequent 
to  acquisition  of  control.  (1)  Whenever 
a  notice  of  a  proposed  acquisition  of 
control  is  not  filed  in  accordance  with 
the  Change  in  Bank  Control  Act  and 
these  regulations,  the  acquiring 
person(s)  shall,  within  10  days  of  being 
so  directed  by  the  FDIC,  publish  an 
announcement  of  the  acquisition  of 
control  in  a  newspaper  of  general 
circulation  in  the  community  in  which 
the  home  office  of  the  state  nonmember 
bank  to  be  acquired  is  located. 

(2)  The  newspaper  announcement 
shall  contain  the  name(s)  of  the 
acquiror(s),  the  name  of  the  depository 
institution  involved,  and  the  date  of  the 
acquisition  of  the  stock.  The 
announcement  shall  also  contain  a 
statement  indicating  that  the  FDIC  is 
currently  reviewing  the  acquisition  of 
control.  The  announcement  also  shall 
state  that  any  person  wishing  to 
comment  on  the  change  in  control  may 
do  so  by  submitting  written  comments 
to  the  appropriate  regional  director  of 
the  FDIC  (give  address  of  appropriate 
FDIC  office)  within  20  days  following 
the  required  newspaper  publication. 

§§303.87-303.99     [Reserved] 

Subpart  F — Change  of  Director  or 
Senior  Executive  Officer 

§303.100     Scope. 

Thi.s  suiipart  sets  forth  the 
circumstances  under  which  an  insured 
state  nonmember  bank  must  notify  the 
FDIC  of  a  change  in  any  member  of  its 
board  of  directors  or  any  senior 
executive  officer  and  the  procedures  for 
filing  such  notice.  This  subpart 
implements  section  32  of  the  FDI  Act 
(12  U.S.C.  1831i). 

§303.101     Definitions. 

For  purposes  of  this  subpart: 
(a)  Director  means  a  person  who 

serves  on  the  board  of  directors  or  board 

of  trustees  of  an  insured  state 

nonmember  bank,  except  that  this  term 


does  not  include  an  advisory  director 
who: 

(1)  Is  not  elected  by  the  shareholders: 

(2)  Is  not  authorized  to  vote  on  any 
matters  before  the  board  of  directors  or 
board  of  trustees  or  any  committee 
thereof; 

(3)  Solely  provides  general  policy 
advice  to  the  board  of  directors  or  board 
of  trustees  and  any  committee  thereof; 
and 

(4)  Has  not  been  identified  by  the 
FDIC  as  a  person  who  performs  the 
functions  of  a  director  for  purposes  of 
this  subpart. 

(b)  Senior  executive  off icer  means  a 
person  who  holds  the  title  of  president, 
chief  executive  officer,  chief  operating 
officer,  chief  managing  official  (in  an 
insured  state  branch  of  a  foreign  bank), 
chief  financial  officer,  chief  lending 
officer,  or  chief  investment  officer,  or, 
without  regard  to  title,  salary,  or 
compensation,  performs  the  function  of 
one  or  more  of  these  positions.  Senior 
executive  officer  also  includes  any  other 
person  identified  by  the  FDIC,  whether 
or  not  hired  as  an  employee,  with 
significant  influence  over,  or  who 
participates  in,  major  policymaking 
decisions  of  the  insured  state 
nonmember  bank. 

(c)  Troubled  condition  means  any 
insured  state  nonmember  bank  that: 

(1)  Has  a  composite  rating,  as 
determined  in  its  most  recent  report  of 
examination,  of  4  or  5  under  the 
Uniform  Financial  Institutions  Rating 
System  (UFIRS),  or  in  the  case  of  an 
insured  state  branch  of  a  foreign  bank, 
an  equivalent  rating;  or 

(2)  Is  subject  to  a  proceeding  initiated 
by  the  FDIC  for  termination  or 
suspension  of  deposit  insurance;  or 

(3)  Is  subject  to  a  cease-and-desist 
order  or  written  agreement  issued  by 
either  the  FDIC  or  the  appropriate  state 
banking  authority  that  requires  action  to 
improve  the  financial  condition  of  the 
bank  or  is  subject  to  a  proceeding 
initiated  by  the  FDIC  or  state  authority 
which  contemplates  the  issuance  of  an 
order  that  requires  action  to  improve  the 
financial  condition  of  the  bank,  unless 
otherwise  informed  in  writing  by  the 
FDIC;  or 

(4)  Is  informed  in  writing  by  the  FDIC 
that  it  is  in  troubled  condition  for 
purposes  of  the  requirements  of  this 
subpart  on  the  basis  of  the  bank's  most 
recent  report  of  condition  or  report  of 
examination,  or  other  information 
available  to  the  FDIC. 

§  303.102     Filing  procedures  and  waiver  of 
prior  notice, 

(a)  Insured  state  nonmember  banks. 
An  insured  state  nonmember  bank  shall 
give  the  FDIC  written  notice,  as 


specified  in  paragraph  (c)(1)  of  this 
section,  at  least  30  days  prior  to  adding 
or  replacing  any  member  of  its  board  of 
directors,  employing  any  person  as  a 
senior  executive  officer  of  the  bank,  or 
changing  the  responsibilities  of  any 
senior  executive  officer  so  that  the 
person  would  assume  a  different  senior 
executive  officer  position,  if: 

(1)  The  bank  is  not  in  compliance 
with  all  minimum  capital  requirements 
applicable  to  the  bank  as  determined  on 
the  basis  of  the  bank's  most  recent 
report  of  condition  or  report  of 
examination: 

(2)  The  bank  is  in  troubled  condition; 
or 

(3)  The  FDIC  determines,  in 
connection  with  its  review  of  a  capital 
restoration  plan  required  under  section 
38(e)(2)  of  the  FDI  Act  (12  U.S.C. 
1831o(e)(2))  or  otherwise,  that  such 
notice  is  appropriate. 

(b)  Insured  branches  of  foreign  banks. 
In  the  case  of  the  addition  of  a  member 
of  the  board  of  directors  or  a  change  in 
senior  executive  officer  in  a  foreign 
bank  having  an  insured  state  branch,  the 
notice  requirement  shall  not  apply  to 
such  additions  and  changes  in  the 
foreign  bank  parent,  but  only  to  changes 
in  senior  executive  officers  in  the  state 
branch. 

(c)  Waiver  of  prior  notice — (1)  Waiver 
requests.  The  FDIC  may  permit  an 
individual,  upon  petition  by  the  bank  to 
the  appropriate  FDIC  office,  to  serve  as 

a  senior  executive  officer  or  director 
before  filing  the  notice  required  under 
this  subpart  if  the  FDIC  finds  that: 

(i)  Delay  would  threaten  the  safety  or 
soundness  of  the  bank: 

(ii)  Delay  would  not  be  in  the  public 
interest;  or 

(iii)  Other  extraordinary 
circumstances  exist  that  justify  waiver 
of  prior  notice, 

(2)  Automatic  waiver.  In  the  case  of 
the  election  of  a  new  director  not 
proposed  by  management  at  a  meeting 
of  the  shareholders  of  an  insured  state 
nonmember  bank,  the  prior  30-day 
notice  is  automatically  waived  and  the 
individual  immediately  may  begin 
serving,  provided  that  a  complete  notice 
is  filed  with  the  appropriate  FDIC  office 
within  two  business  days  after  the 
individual's  election. 

(3)  Effect  on  disapproval  authority:  A 
waiver  shall  not  affect  the  authority  of 
the  FDIC  to  disapprove  a  notice  within 
30  days  after  a  waiver  is  granted  under 
paragraph  (c)(1)  of  this  section  or  the 
election  of  an  individual  who  has  filed 
a  notice  and  is  serving  pursuant  to  an 
automatic  waiver  under  paragraph  (c)(2) 
of  this  section. 

(d)(1)  Content  of  filing.  The  notice 
required  by  paragraph  (a)  of  this  section 
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shall  b«  filed  with  the  appropriate  FDIC 
office  and  shall  contain  information 
pertaining  to  the  competence, 
experience,  character,  or  integrity  of  the 
individual  with  respect  to  whom  the 
notice  is  submitted,  as  prescribed  in  the 
designated  interagency  form  which  is 
available  from  any  FDIC  regional 
director.  The  FDIC  may  require 
additional  information. 

(2)  Modification.  The  FDIC  may 
modify  or  accept  other  information  in 
place  of  the  requirements  of  paragraph 
(d)(1)  of  this  section  for  a  notice  filed 
under  this  subpart. 

§  303  10.?      Processinq 

(a)  Processing.  The  30-day  notice 
period  specified  in  §  303.102(a)  shall 
begin  on  the  date  substantially  all 
information  required  to  be  submitted  by 
the  notificant  pursuant  to 

§  303.102(c)(1)  is  received  by  the 
appropriate  FDIC  office.  The  FDIC  shall 
notify  the  bank  submitting  the  notice  of 
the  date  on  which  the  notice  is  accepted 
for  processing  and  of  the  date  on  which 
the  30-day  notice  period  will  expire.  If 
processing  cannot  be  completed  within 
30  days,  the  notificant  will  be  advised 
in  writing,  prior  to  expiration  of  the  30- 
day  period,  of  the  reason  for  the  delay 
in  processing  and  of  the  additional  time 
period,  not  to  exceed  60  days,  in  which 
processing  will  be  completed. 

(b)  Commencement  of  service — (1)  At 
expiration  of  period.  A  proposed 
director  or  senior  executive  officer  may 
begin  service  after  the  end  of  the  30-day 
period  or  any  other  additional  period  as 
provided  under  paragraph  (a)  of  this 
section,  unless  the  FDIC  disapproves  the 
notice  before  the  end  of  the  period. 

(2)  Prior  to  expiration  of  period.  A 
proposed  director  or  senior  executive 
officer  may  begin  service  before  the  end 
of  the  30-day  period  or  any  additional 
time  period  as  provided  under 
paragraph  (a)  of  this  section,  if  the  FDIC 
notifies  the  bank  and  the  individual  in 
writing  of  the  FDIC's  intention  not  to 
disapprove  the  notice. 

(c)  Notice  of  disapproval.  The  FDIC 
may  disapprove  a  notice  filed  under 
§303.102  if  the  FDIC  finds  that  the 
competence,  experience,  character,  or 
integrity  of  the  individual  with  respect 
to  whom  the  notice  is  submitted 
indicates  that  it  would  not  be  in  the  best 
interests  of  the  depositors  of  the  bank  or 
in  the  best  interests  of  the  public  to 
permit  the  individual  to  be  employed 
by,  or  associated  with,  the  bank.  Subpart 
L  of  12  CFR  part  308  sets  forth  the  rules 
of  practice  and  procedure  for  a  notice  of 
disapproval. 


§§303  104  303  119     [Reserved) 

Subpart  G— Activities  of  Insured  State 
Banks 

§303  120     Scope 

This  subpart  sets  forth  procedures  for 
complying  with  notice  and  application 
requirements  contained  in  subpart  A  of 
part  362  of  this  chapter,  governing 
insured  state  banks  and  their 
subsidiaries  engaging  in  activities  which 
are  not  permissible  for  national  banks 
and  their  subsidiaries.  This  subpart  sets 
forth  procedures  for  complying  with 
notice  and  application  requirements 
contained  in  subpart  B  of  part  362  of 
this  chapter,  governing  certain  activities 
of  insured  state  nonmember  banks,  their 
subsidiaries,  and  certain  affiliates.  This 
subpart  also  sets  forth  procedures  for 
complying  with  the  notice  requirements 
contained  in  subpart  E  of  part  362  of 
this  chapter,  governing  subsidiaries  of 
insured  state  nonmember  banks 
engaging  in  financial  activities. 

§303  121      Filing  procedures. 

i^ci;  vV/ir-zf-  Ui  itif.  A  iiutice  or 
application  required  by  subpart  A, 
subpart  B,  or  subpart  E  of  part  362  of 
this  chapter  shall  be  submitted  in 
writing  to  the  appropriate  FDIC  office. 

(b)  Contents  of  filing.  A  complete 
letter  notice  or  letter  application  shall 
include  the  following  information: 

(1)  Filings  generally,  (i)  A  brief 
description  of  the  activity  and  the 
manner  in  which  it  will  be  conducted: 

(ii)  The  amount  of  the  bank's  existing 
or  proposed  direct  or  indirect 
investment  in  the  activity  as  well  as 
calculations  sufficient  to  indicate 
compliance  with  any  specific  capital 
ratio  or  investment  percentage 
limitation  detailed  in  subpart  A,  B.  or  E 
of  part  362  of  this  chapter; 

Uii)  A  copy  of  the  bank's  business 

plan  regarding  the  conduct  of  the 

activity; 

(iv)  A  citation  to  the  state  statutory  or 

regulatory  authority  for  the  conduct  of 

the  activity; 

(v)  A  copy  of  the  order  or  other 
document  from  the  appropriate 
regulatory  authority  granting  approval 
for  the  bank  to  conduct  the  activity  if 
such  approval  is  necessary  and  has 
already  been  granted; 

(vi)  A  brief  description  of  the  bank's 
policy  and  practice  with  regard  to  any 
anticipated  involvement  in  the  activity 
by  a  director,  executive  office  or 
principal  shareholder  of  the  bank  or  any 
related  interest  of  such  a  person:  and 

(vii)  A  description  of  the  bank's 
expertise  in  the  activity. 

(2)  [Reserved! 

(3)  Copy  of  application  or  notice  filed 
with  another  agency.  If  an  insured  state 


bank  has  filed  an  application  or  notice 
with  anotht^r  fcderrt!  or  state  regulatory 
authority  which  (  Miit.uiis  ,i!i  tif  the 
information  required  Li\  paragraph  (b) 
(1)  of  this  section,  the  insured  state  bank 
may  submit  a  copy  to  the  FDIC  in  lieu 
of  a  sepa/ate  filing. 

(4)  Additional  information.  The  FDIC 
may  request  additional  information  to 
complete  processing. 


§303  122     Processing. 


(a)  hxprdif 


^'s  s;,'!  L,' 


.\  notice 


filed  by  an  in^un-d  state  bank  .seeking  to 
commence  or  continue  an  activity  under 
§  362.3(a)(2)(iii)(A)(2).  ^  3R2  4(b)(3)(i),  or 
§  362.4(b)(5)  of  this  (  ha[)ttT  will  be 
acknowledged  in  wntiiiL;  (n  thp  FDIC 
and  will  receive  ixp.ditt'd  processing, 
unless  the  a[>[ilii  .uu  is  notified  in 
writing  to  the  conUary  and  provided  a 
basis  for  that  decision.  The  FDIC  may 
remove  the  notice  from  expedited 
processing  for  any  of  the  reasons  set 
forth  in  §  303.11(c)(2).  Absent  such 
removal,  a  notice  processed  under 
expedited  processing  is  deemed 
approved  30  days  after  receipt  of  a 
complete  notice  by  the  FDIC  (subject  to 
extension  for  an  additional  15  days 
upon  written  notice  to  the  bank)  or  on 
such  earlier  date  authorized  by  the  FDIC 
in  writing. 

(b)  Standard  processing  for 
applications  and  notices  that  have  been 
removed  from  expedited  processing.  For 
an  application  filed  by  an  insured  state 
bank  seeking  to  commence  or  continue 
an  activity  under  §  362.3(a)(2){iii)(A)(2), 
§  362.3(b)(2)(i).  §  362.3(b)(2)(ii)(A), 
§  362.3(b)(2)(ii)(C).  §  362.4(b)(1). 
§  362.4(b)(4).  §  362.5(b)(2).  or  §  362.8(b) 
or  seeking  a  waiver  or  modification 
under  §  362.18(e)  or  §  362.18(g)(3)  of 
this  chapter  or  for  notices  which  are  not 
processed  pursuant  to  the  expedited 
processing  procedures,  the  FDIC  will 
provide  the  insured  State  bank  with 
written  notification  of  the  final  action  as 
soon  as  the  decision  is  rendered.  The 
FDIC  will  normally  review  and  act  in 
such  cases  within  60  days  after  receipt 
of  a  completed  application  or  notice 
(subject  to  extension  for  an  additional 
30  days  upon  written  notice  to  the 
bank)',  but  failure  of  the  FDIC  to  act 
prior  to  the  expiration  of  these  periods 
does  not  constitute  approval. 

§§303  123-303  139    (Reserved] 

Subpart  H — Activities  of  Insured 
Savings  Associations 

§303  140     Scope. 

This  stiS'pan  set-,  t'irUi  (iriicedures  for 
complying  with  the  notice  and 
application  requirements  coniaiiu  li  m 
subpart  C  of  part  362  of  this  chapter, 
governing  insured  state  savings 
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associations  and  their  service 
corporations  engaging  in  activities 
which  are  not  permissible  for  federal 
savings  associations  and  their  service 
corporations.  This  subpart  also  sets 
forth  procedures  for  complying  with  the 
notice  requirements  contained  in 
subpart  D  of  part  362  of  this  chapter, 
governing  insured  savings  associations 
which  establish  or  engage  in  new 
activities  through  a  subsidiary. 

§303.141     Filing  procedures 

(a)  Where  to  file.  All  applications  and 
notices  required  by  subpart  C  or  subpart 
D  of  part  362  of  this  chapter  are  to  be 

in  writing  and  filed  with  the  appropriate 
FDIC  office. 

(b)  Contents  of  filing — (1)  Filings 
generally.  A  complete  letter  notice  or 
letter  application  shall  include  the 
following  information: 

(i)  A  brief  description  of  the  activity 
and  the  manner  in  which  it  will  be 
conducted; 

(ii)  The  amount  of  the  association's 
existing  or  proposed  direct  or  indirect 
investment  in  the  activity  as  well  as 
calculations  sufficient  to  indicate 
compliance  with  any  specific  capital 
ratio  or  investment  percentage 
limitation  detailed  in  subpart  C  or  D  of 
part  362  of  this  chapter; 

(iii)  A  copy  of  the  association's 
business  plan  regarding  the  conduct  of 
the  activity; 

(iv)  A  citation  to  the  state  statutory  or 
regulatory  authority  for  the  conduct  of 
the  activity; 

(v)  A  copy  of  the  order  or  other 
document  from  the  appropriate 
regulatory  authority  granting  approval 
for  the  association  to  conduct  the 
activity  if  such  approval  is  necessary 
and  has  already  been  granted; 

(vi)  A  brief  description  of  the 
association's  policy  and  practice  with 
regard  to  any  anticipated  involvement 
in  the  activity  by  a  director,  executive 
officer  or  principal  shareholder  of  the 
association  or  any  related  interest  of 
such  a  person;  and 

(vii)  A  description  of  the  association's 
expertise  in  the  activity. 

(2)  [Reserved] 

(3)  Copy  of  application  or  notice  filed 
with  another  agency.  If  an  insured 
savings  association  has  filed  an 
application  or  notice  with  another 
federal  or  state  regulatory  authority 
which  contains  all  of  the  information 
required  by  paragraph  (b)(1)  of  this 
section,  the  insured  state  bank  may 
submit  a  copy  to  the  FDIC  in  lieu  of  a 
separate  filing. 

(4)  Additional  information.  The  FDIC 
may  request  additional  information  to 
complete  processing. 


§303.142     Processing 

(a)  Expedited  processing.  A  notice 
filed  by  an  insured  state  savings 
association  seeking  to  commence  or 
continue  an  activity  under 
§  362.1  l(b)(2){ii)  of  this  chapter  will  be 
acknowledged  in  writing  by  the  FDIC 
and  will  receive  expedited  processing, 
unless  the  applicant  is  notified  in 
writing  to  the  contrarj'  and  provided  a 
basis  for  that  decision.  The  FDIC  may 
remove  the  notice  from  expedited 
processing  for  any  of  the  reasons  set 
forth  in  §303. 11  (c)(2).  Absent  such 
removal,  a  notice  processed  under 
expedited  processing  is  deemed 
approved  30  days  after  receipt  of  a 
complete  notice  by  the  FDIC  (subject  to 
extension  for  an  additional  15  days 
upon  written  notice  to  the  bank)  or  on 
such  earlier  date  authorized  by  the  FDIC 
in  writing. 

(b)*  Standard  processing  for 
applications  and  notices  that  have  been 
removed  from  expedited  processing.  For 
an  application  filed  by  an  insured  state 
savings  association  seeking  to 
commence  or  continue  an  activity  under 
§362.11(a)(2)(ii),  §362.11(b)(2){ij. 
§  362.12(b)(1)  of  this  chapter  or  for 
notices  which  are  not  processed 
pursuant  to  the  expedited  processing 
procedures,  the  FDIC  will  provide  the 
insured  state  savings  association  with 
written  notification  of  the  final  action  as 
soon  as  the  decision  is  rendered.  The 
FDIC  will  normally  review  and  act  in 
such  cases  within  60  days  after  receipt 
of  a  completed  application  or  notice 
(subject  to  extension  for  an  additional 
30  days  upon  written  notice  to  the 
bank),  but  failure  of  the  FDIC  to  act 
prior  to  the  expiration  of  these  periods 
does  not  constitute  approval. 

(c)  Notices  of  activities  in  excess  of  an 
amount  permissible  for  a  federal  savings 
association:  subsidiary  notices.  Receipt 
of  a  notice  filed  by  an  insured  state 
savings  association  as  required  by 
§  362.11(b)(3)  or  §362.15  of  this  chapter 
will  be  acknowledged  in  writing  by  the 
FDIC.  The  notice  will  be  reviewed  at  the 
appropriate  FDIC  office,  which  will  take 
such  action  as  it  deems  necessary  and 
appropriate. 

§§303.143—303.159     [Reserved] 

Subpart  I— Mutuai-To-Stock 
Conversions 

§303.160     Scope 

This  subpart  sets  forth  the  notice 
requirements  and  procedures  for  the 
conversion  of  an  insured  mutual  state- 
chartered  savings  bank  to  the  stock  form 
of  ownership.  The  substantive 
requirements  governing  such 


conversions  are  contained  in  §  333.4  of 
this  chapter. 

§303.161     Filing  procedures. 

(a)  Prior  notice  required.  In  addition 
to  complying  with  the  substantive 
requirements  in  §  333.4  of  this  chapter, 
an  insured  state-chartered  mutually 
owned  savings  bank  that  proposes  to 
convert  from  mulual  to  stock  form  shall 
file  with  the  FDIC  a  notice  of  intent  to 
convert  to  stock  form. 

(b)  General.  (1)  A  notice  required 
under  this  subpart  shall  be  filed  in  letter 
form  with  the  appropriate  FDIC  office  at 
the  same  time  as  required  conversion 
application  materials  are  filed  with  the 
institution's  state  regulator. 

(2)  An  insured  mutual  savings  bank 
chartered  by  a  state  that  does  not  require 
the  filing  of  a  conversion  application 
shall  file  a  notice  in  letter  form  with  the 
appropriate  FDIC  office  as  soon  as 
practicable  after  adoption  of  its  plan  of 
conversion. 

(c)  Content  of  notice.  The  notice  shall 
provide  a  description  of  the  proposed 
conversion  and  include  all  materials 
that  have  been  filed  with  any  state  or 
federal  banking  regulator  and  any  state 
or  federal  securities  regulator.  At  a 
minimum,  the  notice  shall  include,  as 
applicable,  copies  of: 

(1)  The  plan  of  conversion,  with 
specific  information  concerning  the 
record  date  used  for  determining 
eligible  depositors  and  the  subscription 
offering  priority  established  in 
connection  with  any  proposed  stock 
offering: 

(2)  Certified  board  resolutions  relating 
to  the  conversion; 

(3)  A  business  plan,  including  a 
detailed  discussion  of  how  the  capital 
acquired  in  the  conversion  will  be  used, 
expected  earnings  for  at  least  a  three- 
year  period  following  the  conversion, 
and  a  justification  for  any  proposed 
stock  repurchases; 

(4)  The  charter  and  bylaws  of  the 
converted  institution; 

(5)  The  bylaws  and  operating  plans  of 
any  other  entities  formed  in  connection 
with  the  conversion  transaction,  such  as 
a  holding  company  or  charitable 
foundation: 

(6)  A  full  appraisal  report,  prepared 
by  an  independent  appraiser,  of  the 
value  of  the  converting  institution  and 
the  pricing  of  the  stock  to  be  sold  in  the 
conversion  transaction; 

(7)  Detailed  descriptions  of  any 
proposed  management  or  employee 
stock  benefit  plans  or  employment 
agreements  and  a  discussion  of  the 
rationale  for  the  level  of  benefits 
proposed,  individually  and  by 
participant  group; 

(8)  Indemnification  agreements; 
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(9)  A  preliminary  proxy  statement  ami 
sample  proxy: 

(10)  Offering  circular(s)  and  order 
form; 

(11)  All  contracts  or  agreements 
relating  to  solicitation,  underwriting, 
market-making,  or  listing  of  conversion 
stock  and  any  agreements  among 
members  of  a  group  regarding  the 
purchase  of  unsubscribed  shares: 

(12)  A  tax  opinion  concerning  the 
federal  income  tax  consequences  of  the 
proposed  conversion: 

(13)  Consents  from  experts  to  use 
their  opinions  as  part  of  the  notice:  and 

(14)  An  estimate  of  conversion-related 
expenses. 

(d)  Additional  information.  The  FDIC. 
in  its  discretion,  may  request  any 
additional  information  it  deems 
necessary  to  evaluate  the  proposed 
conversion.  The  in.stitution  proposing  to 
convert  from  mutual  to  stock  form  shall 
promptly  provide  such  information  to 
the  FDIC. 

(e)  Acceptance  of  notice.  The  60-day 
notice  period  specified  in§  30.3.163  shall 
commence  on  the  date  of  receipt  of  a 
substantially  complete  notice.  The  FDIC 
shall  notify  the  institution  proposing  to 
convert  in  writing  of  the  date  the  notice 
is  acxopted. 

(f)  Related  applications.  Related 
applications  that  require  FDIC  action 
may  include: 

(1)  Applications  for  deposit 
insurance,  as  required  by  subpart  B  of 
this  part;  and 

(2)  Applications  for  consent  to  merge, 
as  required  by  subpart  D  of  this  part. 

§303.162    Waiver  from  compliance. 

(a)  General  An  institution  prtiposing 
to  convert  from  mutual  to  stock  form 
may  file  with  the  appropriate  FDIC 
office  a  letter  requesting  waiver  of 
compliance  with  this  subpart  or  §  333.4 
of  this  chapter: 

(1)  When  compliance  with  any 
provision  of  this  section  or  §  333.4  of 
this  chapter  would  be  inconsistent  or  in 
conflict  with  applicable  state  law,  or 

(2)  For  any  other  good  cause  shown. 

(b)  Content  of  filing.  In  making  a 
request  for  waiver  under  paragraph  (a) 
of  this  section,  the  institution  shall 
demonstrate  that  the  requested  waiver, 
if  granted,  would  not  result  in  any 
effects  that  would  be  detrimental  to  the 
safety  and  soundness  of  the  institution, 
entail  a  breach  of  fiduciary  duty  on  pari 
of  the  institution's  management  or 
otherwise  be  detrimental  or  inequitable 
to  the  institution,  its  depositors,  any 
other  insured  depository  institution(s), 
the  federal  deposit  insurance  funds,  or 
to  the  public  interest. 


§303  163     Processing. 

(a)  (.< ..( ..i.  i  onsiderations.  The  FDIC 
shall  review  the  notice  and  other 
materials  submitted  by  the  institution 
proposing  to  convert  from  mutual  to 
stock  form,  specifically  considering  the 
following  factors: 

(1)  The  proposed  use  of  the  proceeds 
from  the  sale  of  stocTc,  as  set  forth  in  the 
business  plan: 

(2)  The  adequacy  of  the  disclosure 
materials: 

(3)  The  participation  of  depositors  in 
approving  the  transaction; 

(4)  The  form  of  the  proxy  statement 
required  for  the  vote  of  the  depositors/ 
members  on  the  conversion; 

(5)  Any  proposed  increased 
compensation  and  other  remuneration 
(including  stock  grants,  stock  option 
rights  and  other  similar  benefits)  to  be 
granted  to  officers  and  dir«K:tors/trustees 
of  the  bank  in  connection  with  the 
conversion; 

(6)  The  adequacy  and  independence 
of  the  appraisal  of  the  value  of  the 
mutual  savings  bank  for  purposes  of 
determining  the  price  of  the  shares  of 
stock  to  be  sold; 

(7)  The  process  by  which  the  bank's 
trustees  approved  the  appraisal,  the 
pricing  of  the  stock,  and  the  proposed 
compensation  arrangements  for  insiders; 

(8)  The  nature  and  apportionment  of 
stock  subsc:ription  rights;  and 

(9)  The  bank's  plans  to  fulfill  its 
commitment  to  serving  the  convenience 
and  needs  of  its  community. 

(b)  Additional  considerations.  (1)  In 
reviewing  the  notice  and  other  materials 
submitted  under  this  subpart,  the  FDIC 
will  take  into  account  the  extent  to 
which  the  proposed  conversion 
transaction  conforms  with  the  various 
provisions  of  the  mutual-to-stock 
(Tonversion  regulations  of  the  Office  of 
Thrift  Supervision  (OTS)  (12  CFR  part 
563b),  as  currently  in  effect  at  the  time 
the  notice  is  submitted.  Any  non- 
conformity with  those  provisions  will 
be  closelv  reviewed. 

(2)  Conformity  with  the  OTS 
requirements  will  not  be  sufficient  for 
FDIC  regulator\'  purposes  if  the  FDIC 
determines  that  the  proposed 
conversion  tran.saction  would  pose  a 
risk  to  the  bank's  safety  or  soundness, 
violate  any  law  or  regulation,  or  present 
a  breach  of  fiduciary  duty. 

(c)  Notice  period  (1)  The  period  in 
which  the  FDIC  may  object  to  the 
proposed  conversion  transaction  shall 
be  the  later  of: 

(i)  60  days  after  receipt  of  a 
substantially  complete  notice  of 
proposed  conversion;  or 

(ii)  20  days  after  the  last  applicable 
state  or  other  federal  regulator  has 
approved  the  proposed  conversion. 


(2)  The  FDIC  may.  in  its  disi.rcUion. 
extend  the  initial  60-day  period  for  up 
to  an  additional  60  days  by  providing 
written  notice  to  the  institution. 

(d)  Letter  of  non-objection.  If  the  FDIC 
determines,  in  its  discretion,  that  the 
proposed  conversion  transaction  would 
not  pose  a  risk  to  the  institution's  safety 
or  soundness,  violate  any  law  or 
regulation,  or  present  a  breach  of 
fiduciary  duty,  then  the  FDIC  shall  issue 
to  the  institution  proposing  to  convert  a 
letter  of  non-objection  to  the  proposed 
conversion. 

(e)  Letter  of  objection.  If  the  FDIC 
determines,  in  its  discretion,  that  the 
proposed  conversion  transaction  poses  a 
risk  to  the  institution's  safety  or 
soundness,  violates  any  law  or 
regulation,  or  presents  a  breach  of 
fiduciary  dutv,  then  the  FDIC  shall  issue 
a  letter  to  the  institution  stating  its 
objection(s)  to  the  proposed  conversion 
and  advising  the  institution  not  to 
consummate  the  proposed  conversion 
until  such  letter  is  rescinded.  A  copy  of 
the  letter  of  objection  shall  be  furnished 
to  the  institution's  primary  state 
regulator  and  any  other  state  or  federal 
banking  regulator  and  state  or  federal 
securities  regulator  involved  in  the 
conversion. 

(f)  Consummation  of  the  conversion. 
(1)  An  institution  may  consummate  the 
proposed  conversion  upon  either: 

(i)  The  receipt  of  a  letter  of  non- 
objection: or 

(ii)  The  expiration  of  the  notice 
period. 

(2)  If  a  letter  of  objection  is  issued, 
then  the  institution  shall  not 
cf)nsummato  the  proposed  conversion 
until  the  FDIC  rescinds  such  letter. 

%(?  iO.<  I6.i    ,H03  179     [Reservedl 

Subpart  J— International  Banking 

§  i03  180     Scope. 

This  subpart  sets  forth  procedures  for 
complying  with  application 
requirements  relating  to  the  foreign 
activities  of  insured  state  nonmember 
banks.  U.S.  activities  of  insured 
branches  of  foreign  banks,  and  certain 
foreign  mergers  of  insured  depository 
institutions. 

§303  181      Definitions. 

For  the  purposes  of  this  subpart,  the 
following  additional  definitions  apply: 

(a)  Board  of  Governors  means  the 
Board  of  Governors  of  the  Federal 
Reserve  System. 

(b)  Comptroller  means  the  Office  of 
the  Comptroller  of  the  Currency. 

(c)  Eligible  insured  branch.  An 
insured  branch  will  be  treated  as  an 
eligible  depository  institution  within 
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the  meaning  of  §  303. 2(r)  if  the  insured 
branch: 

(i)  Received  an  FDlC-assigned 
composite  ROCA  super\'isory  rating 
(which  rates  risk  management, 
operational  controls,  compliance,  and 
asset  quality)  of  1  or  2  as  a  result  of  its 
most  recent  federal  or  state  examination, 
and  the  FDIC,  Comptroller,  or  Board  of 
Governors  have  not  expressed  concern 
about  the  condition  or  operations  of  the 
foreign  banking  organization  or  the 
support  it  offers  the  branch; 

(2)  Received  a  satisfactory  or  better 
Community  Reinvestment  Act  (CRA) 
rating  from  its  primary  federal  regulator 
at  its  most  recent  examination,  if  the 
depository  institution  is  subject  to 
examination  under  part  345  of  this 
chapter; 

(3)  Received  a  compliance  rating  of  1 
or  2  from  its  primary  federal  regulator 
at  its  most  recent  examination; 

(4)  Is  well-capitalized  as  defined  in 
subpart  B  of  part  325  of  this  chapter; 
and 

(5)  Is  not  subject  to  a  cease  and  desist 
order,  consent  order,  prompt  corrective 
action  directive,  written  agreement, 
memorandum  of  understanding,  or 
other  administrative  agreement  with  any 
U.S.  bank  regulatory  authority. 

(d)  Federal  branch  means  a  federal 
branch  of  a  foreign  bank  as  defined  by 
§  347.202  of  this  chapter. 

(e)  Foreign  bank  means  a  foreign  bank 
as  defined  by  §  347.202  of  this  chapter. 

(f)  Foreign  branch  means  a  foreign 
branch  of  an  insured  state  nonmember 
bank  as  defined  by  §  347.102  of  this 
chapter. 

(g)  Foreign  organization  means  a 
foreign  organization  as  defined  by 
§  347.102  of  this  chapter. 

(h)  Insured  branch  means  an  insured 
branch  of  a  foreign  bank  as  defined  by 
§347.202  of  this  chapter. 

(i)  Noninsured  branch  means  a 
noninsured  branch  of  a  foreign  bank  as 
defined  by  §347.202  of  this  chapter. 

(j)  State  branch  means  a  state  branch 
of  a  foreign  bank  as  defined  by  §  347.202 
of  this  chapter. 

§303  182     Establishing,  moving  or  closing 
a  foreign  branch  of  a  state  nonmember 
bank   §347  103. 

[a;  \utut'  procedures  for  general 
consent.  Notice  in  the  form  of  a  letter 
from  an  eligible  depository  institution 
establishing  or  relocating  a  foreign 
branch  pursuant  to  §  347.103(b)  of  this 
chapter  shall  be  provided  to  the 
appropriate  FDIC  office  no  later  than  30 
days  after  taking  such  action,  and 
include  the  location  of  the  foreign 
branch,  including  a  street  address,  and 
a  statement  that  the  foreign  branch  has 
not  been  located  on  a  site  on  the  World 


Heritage  List  or  on  the  foreign  country's 
equivalent  of  the  National  Register  of 
Historic  Places  (National  Register),  in 
accordance  with  section  402  of  the 
National  Historic  Preservation  Act 
Amendments  of  1980  (NHPA 
Amendments  Act)  (16  U.S.C.  470a-2). 
The  FDIC  will  provide  written 
acknowledgment  of  receipt  of  the 
notice. 

(b)  Filing  procedures  for  other  branch 
establishments — (1)  Where  to  file.  An 
applicant  seeking  to  establish  a  foreign 
branch  other  than  under  §  347.103(b)  of 
this  chapter  shall  submit  an  application 
to  the  appropriate  FDIC  office. 

(2)  Content  of  filing.  A  complete  letter 
application  shall  include  the  following 
information: 

(i)  The  exact  location  of  the  proposed 
foreign  branch,  including  the  street 
address,  and  a  statement  whether  the 
foreign  branch  will  be  located  on  a  site 
on  the  World  Heritage  List  or  on  the 
foreign  countr>''s  equivalent  of  the 
National  Register,  in  accordance  with 
section  402  of  the  NHPA  Amendments 

Act; 

(ii)  Details  concerning  any 
involvement  in  the  proposal  by  an 
insider  of  the  applicant,  as  defined  in 
§  303. 2(u),  including  any  financial 
arrangements  relating  to  fees,  the 
acquisition  of  property,  leasing  of 
property,  and  construction  contracts; 

(iii)  A  brief  description  of  the 
applicant's  business  plan  with  respect 
to  the  foreign  branch;  and 

(iv)  A  brief  description  of  the 
activities  of  the  branch,  and  to  the 
extent  any  activities  are  not  authorized 
by  §  347.103(a)  of  this  chapter,  the 
applicant's  reasons  why  they  should  be 
approved. 

(3)  Additional  information.  The  FDIC 
may  request  additional  information  to 
complete  processing. 

[c]  Processing — (1)  Expedited 
processing  for  eligible  depository' 
institutions.  An  application  filed  under 
§  347.103(c)  of  this  chapter  by  an 
eligible  depositor^'  institution  as  defined 
in  §  303. 2(r)  of  this  part  seeking  to 
establish  a  foreign  branch  by  expedited 
processing  will  be  acknowledged  in 
writing  by  the  FDIC  and  will  receive 
expedited  processing,  unless  the 
applicant  is  notified  in  writing  to  the 
contrary  and  provided  with  the  basis  for 
that  decision.  The  FDIC  may  remove  the 
application  from  expedited  processing 
for  any  of  the  reasons  set  forth  in 

§  303.11(c)(2).  Absent  such  removal,  an 
application  processed  under  expedited 
processing  is  deemed  approved  45  days 
after  receipt  of  a  substantially  complete 
application  by  the  FDIC,  or  on  such 
earlier  date  authorized  by  the  FDIC  in 
writing. 


(2)  Standard  processing.  For  those 
applications  which  are  not  processed 
pursuant  to  the  expedited  procedures, 
the  FDIC  will  provide  the  applicant 
with  written  notification  of  the  final 
action  when  the  decision  is  rendered. 

(d)  Closing.  Notices  of  branch  closing 
under  §  347.103(f)  of  this  chapter,  in  the 
form  of  a  letter  including  the  name, 
location,  and  date  of  closing  of  the 
closed  branch,  shall  be  filed  with  the 
appropriate  FDIC  office  no  later  than  30 
days  after  the  branch  is  closed. 

§303  183      investrne'^'  cv    f-f  j'pc  s:a*e 
nonrnernbe'  banks  ir  tore  o-  caa"  rstio-.s 
§34-  -06 

(a)  \otice  procedures  jar  general 
consent.  Notice  in  the  form  of  a  letter 
from  an  eligible  depository-  institution 
making  direct  or  indirect  investments  in 
a  foreign  organization  pursuant  1o 

§  347.108(a)  of  this  chapter  shall  be 
provided  to  the  appropriate  FDIC  office 
no  later  than  30  days  after  taking  such 
action.  The  FDIC  will  provide  written 
acknowledgment  of  receipt  of  the 
notice. 

(b)  Filing  procedures  for  other 
investments — (1)  Where  to  file.  An 
applicant  seeking  to  make  a  foreign 
investment  other  than  under 

§  347.108(a)  of  this  chapter  shall  submit 
an  application  to  the  appropriate  FDIC 
office. 

(2)  Content  of  filing.  A  complete 
application  shall  include  the  following 
information: 

(i)  Basic  information  about  the  terms 
of  the  proposed  transaction,  the  amount 
of  the  investment  in  the  foreign 
organization  and  the  proportion  of  its 
ownership  to  be  acquired: 

(ii)  Basic  information  about  the 
foreign  organization,  its  financial 
position  and  income,  including  any 
available  balance  sheet  and  income 
statement  for  the  prior  year,  or  financial 
projections  for  a  new  foreign 
organization: 

(iii)  A  listing  of  all  shareholders 
known  to  hold  ten  percent  or  more  of 
any  class  of  the  foreign  organization's 
stock  or  other  evidence  of  owTiership, 
and  the  amount  held  by  each: 

(iv)  A  brief  description  of  the 
applicant's  business  plan  with  respect 
to  the  foreign  organization; 

(v)  A  brief  description  of  any  business 
or  activities  which  the  foreign 
organization  will  conduct  directly  or 
indirectly  in  the  United  States,  and  to 
the  extent  such  activities  are  not 
authorized  by  subpart  A  of  part  347.  the 
applicant  s  reasons  why  they  should  be 
approved; 

(vi)  A  brief  description  of  the  foreign 
organization's  activities,  and  to  the 
extent  such  activities  ai-e  not  authorized 
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by  subpart  A  ut  part  J4  7,  the  applicant  s 
reasons  why  they  should  be  approved; 
and 

(vii)  If  the  applicant  seeks  approval  to 
engage  in  underwriting  or  dealing 
activities,  a  description  of  the 
applicant's  plans  and  procedures  to 
address  all  relevant  risks. 

(3)  Additional  information.  The  FDIC 
may  request  additional  information  to 
complete  processing. 

(c)  Processing — (1)  Expedited 
processing  for  eligible  depository 
institutions.  An  application  filed  under 
§  347.108(b)  of  this  chapter  by  an 
eligible  depository  institution  as  defined 
in  §  303. 2(r)  seeking  to  make  direct  or 
indirect  investments  in  a  foreign 
organization  will  bo  acknowledged  in 
writing  by  the  FDIC  and  will  receive 
expedited  processing,  unless  the 
applicant  is  notified  in  writing  to  the 
contrary  and  provided  with  the  basis  for 
that  decision.  The  FDIC  may  remove  the 
application  from  expedited  processing 
for  any  of  the  reasons  set  forth  in 

§  303. 11(c)(2).  Absent  such  removal,  an 
application  processed  under  expedited 
processing  is  deemed  approved  45  days 
after  receipt  of  a  complete  application 
by  the  FDIC,  or  on  such  earlier  date 
authorized  by  the  FDIC  in  writing. 

(2)  Standard  processing.  For  those 
applications  which  are  not  processed 
pursuant  to  the  expedited  procedures, 
the  FDIC  will  provide  the  applicant 
with  written  notification  of  the  final 
action  when  the  decision  is  rendered. 

(d)  Divestiture.  If  an  insured  state 
nonmember  bank  holding  50  percent  or 
more  of  the  voting  equity  interests  of  a 
foreign  organization  or  otherwise 
controlling  the  foreign  organization 
divests  itself  of  such  ownership  or 
control,  the  insured  state  nonmember 
bank  shall  file  a  notice  in  the  form  of  a 
letter,  including  the  name,  location,  and 
date  of  divestiture  of  the  foreign 
organization,  with  the  appropriate  FDIC 
office  no  later  than  30  days  after  the 
divestiture 

§303  184      Moving  ,in  insured  ftranch  of  ,i 
foreign  bank 

(a)  Filing  procedures — { 1 )  Where  and 
when  to  file.  An  application  by  an 
insured  branch  of  a  foreign  bank  seeking 
the  FDIC's  consent  to  move  from  one 
location  to  another,  as  required  by 
section  18(d)(1)  of  the  FDl  Act  (12 
U.S.C.  1828(d)(1)),  shall  be  submitted  in 
writing  to  the  appropriate  FDIC  office 
on  the  date  the  notice  required  by 
paragraph  (c)  of  this  section  is 
published,  or  within  5  days  after  the 
date  of  the  last  required  publication. 

(2)  Content  of  filing.  A  complete  letter 
application  shall  include  the  following 
information: 


lij  ihf  exact  location  of  the  proposed 
site,  including  the  street  address, 

(ii)  Details  concerning  any 
involvement  in  the  proposal  by  an 
insider  of  the  applicant,  as  defined  in 
§  303. 2(u),  including  any  financial 
arrangements  relating  to  fees,  the 
acquisition  of  property,  leasing  of 
property,  and  construction  contracts; 

(iii)  A  statement  of  the  impact  of  the 
proposal  on  the  human  environment, 
including  information  on  compliance 
with  local  zoning  laws  and  regulations 
and  the  effect  on  traffic  patterns,  for 
purposes  of  complying  with  the 
applicable  provisions  of  the  NEPA,  and 
the  FDIC  "Statement  of  Policy  on 
NEPA"  (1  FDIC  Law,  Regulations. 
Related  Acts  5185;  see  §309.4(a)  and  (b) 
of  this  chapter  for  availability). 

(iv)  A  statement  as  to  whether  or  not 
the  site  is  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places  for 
purposes  of  complying  with  the 
applicable  provisions  of  the  NHPA,  and 
the  FDIC  AStatement  of  Policy  on 
NHPA"  (1  FDIC  Law,  Regulations, 
Related  Acts  5175;  see  §  309.4(a)  and  (b) 
of  this  chapter  for  availability), 
including  documentation  of 
consultation  with  the  .State  Historic 
Preservation  Officer,  as  appropriate. 

(v)  Comments  on  any  changes  in 
services  to  be  offered,  the  community  to 
be  served,  or  any  other  effect  the 
proposal  may  have  on  the  applicant's 
compliance  with  the  CRA;  and 

(vi)  A  copy  of  the  newspaper 
publication  required  by  paragraph  (c)  of 
this  section,  as  well  as  the  name  and 
address  of  the  newspaper  and  the  date 
of  the  publication. 

(3)  Comptroller's  application  If  the 
applicant  is  filing  an  application  with 
the  Comptroller  which  contains  the 
information  required  by  paragraph  (a)(2) 
of  this  section,  the  applicant  may 
submit  a  copy  to  the  FDIC  in  lieu  of  a 
separate  application. 

(4)  Additional  information.  The  FDIC 
may  request  additional  information  to 
complete  processing. 

(b)  Processing — (1)  Expedited 
processing  for  eligible  insured  branches. 
An  application  filed  by  an  eligible 
insured  branch  as  defined  in 
§  303.181(c)  will  be  acknowledged  in 
writing  by  the  FDIC  and  will  receive 
expedited  processing,  unless  the 
applicant  is  notified  to  the  contrary  and 
provided  with  the  basis  for  that 
decision.  The  FDIC  m.u  nni.v.'  an 
application  from  expciiit.ii  p,'  m  ,ssing 
for  any  of  the  reasons  set  forth  m 
§303.1 1(c)(2).  Absent  such  removal,  an 
application  processed  under  expedited 
processing  will  be  deemed  approved  on 
the  latest  of  the  following: 


(i)  The  21st  day  after  the  FDIC's 
receipt  of  a  substantially  complete 
application;  or 

(ii)  The  5th  day  after  expiration  of  the 
comment  period  described  in  paragraph 
(c)  of  this  section. 

(2)  Standard  processing.  For  those 
applications  that  are  not  processed 
pursuant  to  the  expedited  procedures, 
the  FDIC  will  provide  the  applicant 
with  written  notification  of  the  final 
action  as  soon  as  the  decision  is 
rendered. 

(c)  Publication  requirement  and 
comment  period — (1)  Newspaper 
publications.  The  applicant  shall 
publish  a  notice  of  its  proposal  to  move 
from  one  location  to  ainother,  as 
described  in  §  303.7(b),  in  a  newspaper 
of  gtii'  I  il    irrulation  in  the  community 
in  vstiii  h  'ti'-  iiiMinn)  branch  is  located 
prior  ti)  it.-,  btMiig  iiiuved  and  in  the 
community  to  which  it  is  to  be  moved. 
The  notice  shall  include  the  insured 
branch's  current  and  proposed 
addresses. 

(2)  Public  comments.  All  public 
comments  must  be  received  by  the 
appropriate  regional  director  within  15 
days  after  the  date  of  the  last  newspaper 
publication  required  by  paragraph  (c)(1) 
of  this  section,  unless  the  comment 
period  has  been  extended  or  reopened 
in  accordance  with  §  303.9(b)(2). 

(3)  Lobby  notices  If  the  insured 
branch  has  a  public  lobby,  a  copy  of  the 
newspaper  publication  shall  be  posted 
in  the  public  lobby  for  at  least  15  days 
beginning  on  the  date  of  the  publication 
required  by  paragraph  (c)(1)  of  this 
section. 

(d)  CXher  approval  criteria.  (1)  The 
FDIC  may  approve  an  application  under 
this  section  if  the  criteria  in  paragraphs 
(d)(l)(i)  through  (d)(l)(vi)  of  this  section 
is  satisfied. 

(i)  The  factors  set  forth  in  section  6  of 
the  FDI  Act  (12  U.S.C.  1816)  have  been 
considered  and  favorably  resolved; 

(ii)  The  applicant  is  at  least 
adequately  capitalized  as  defined  in 
subpart  B  of  part  325  of  this  chapter; 

(iii)  Any  financial  arrangements 
which  have  been  made  in  connection 
with  the  proposed  relocation  and  which 
involve  the  applicant's  directors, 
■  officers,  major  shareholders,  or  their 
interests  are  fair  and  reasonable  in 
comparison  to  similar  arrangements  that 
could  have  been  made  with 
independent  third  parties; 

(iv)  Compliance  with  the  CRA.  the 
NEPA,  the  NHPA  and  any  applicable 
related  regulations,  including  12  CFR 
part  345,  has  been  considerfii  iiii 
favorably  resolved; 

(v)  No  CRA  protest  as  defined  in 
§  303.2(1)  has  been  filed  which  remains 
unresolved  or,  where  such  a  protest  has 
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been  filed  and  remains  unresolved,  the 
Director  or  designee  concurs  that 
approval  is  consistent  with  the  purposes 
of  the  CRA  and  the  applicant  agrees  in 
writing  to  any  conditions  imposed 
regarding  the  CRA;  and 

(vi)  The  applicant  agroes  in  writing  to 
coinpl\  with  anv  conditions  imposed  b\' 
the  FDIC,  other  than  the  .standard 
conditions  defined  in  §  303.2(dd)  which 
may  be  imposed  without  thf  dpp!i(  ant's 
written  consent 

§303  185     Merger  transactions  involving 
foreign  banks  or  foreign  organizations. 

Idj  .Mi^rgt^r  tniiisiii  til  Ills  invt/iving  an 
insured  hranrh  ot  u  furfign  bank 
Merger  transaf:tions  requiring  the  FDIC's 
prior  approval  as  set  forth  in  §  303.62 
include  any  merger  transaction  in  which 
the  resulting  institution  is  an  insured 
branch  of  a  foreign  bank  which  is  not  a 
federal  branch,  or  any  merger 
transaction  which  involves  any  insured 
branch  and  any  uninsured  institution, 
in  such  cases: 

(1)  References  to  an  eligible 
depository  institution  in  subpart  D  of 
this  part  include  an  eligible  insured 
branch  as  defined  in  §303.181; 

(2)  The  definition  of  a  corporate 
reorganization  in  §  303.61(b)  includes  a 
merger  transaction  between  an  insured 
branch  and  other  branches,  agencies,  or 
subsidiaries  in  the  United  States  of  the 
same  foreign  bank;  and 

(3)  For  the  purposes  of  §  303.62(b)(1) 
on  interstate  mergers,  a  merger 
transaction  involving  an  insured  branch 
is  one  involving  the  acquisition  of  a 
branch  of  an  insured  bank  without  the 
acquisition  of  the  bank  for  purposes  of 
section  44  of  the  FDl  Act  (12  U.S.C. 
1831u)  only  when  the  merger 
transaction  involves  fewer  than  all  the 
insured  branches  of  the  same  foreign 
bank  in  the  same  state. 

(b)  Certain  merger  transactions  with 
foreign  organizations  outside  any  State. 
Merger  transactions  requiring  the  FDIC's 
prior  approval  as  set  forth  in  §  303.62 
include  any  merger  transaction  in  which 
an  insured  depository  institution 
becomes  directly  liable  for  obligations 
which  will,  after  the  merger  transaction, 
be  treated  as  deposits  under  section 
3{l)(5)(A)(i)-(ii)  of  the  FDI  Act  (12 
U.S.C.  1813(l)(5)(A)(i)-(ii)).  as  a  result  of 
a  merger  or  consolidation  with  a  foreign 
organization  or  an  assumption  of 
liabilities  of  a  foreign  organization 

§303  186     Exemptions  from  insurance 
requirement  for  a  state  branch  of  a  foreign 
bank:  §347.206 

Idj  tilmg  pr<i(  t'dures — (1)  Whereto 
file.  An  application  by  a  state  branch  for 
consent  to  operate  as  a  noninsured  state 
branch,  as  permitted  by  §  347.206(b)  of 


this  chapter,  shall  be  submitted  in 
writing  to  the  apvpropriate  FDIC  office, 

(2)  Content  of  filing.  A  complete  letter 
application  shall  include  the  following 
information: 

(i)  The  kinds  of  deposit  activities  in 
which  the  state  branch  proposes  to 
engage: 

(ii)  The  expected  source  of  deposits; 

(iii)  The  manner  in  which  deposits 
will  be  solicited; 

(iv)  How  the  activity  will  maintain  or 
improve  the  availability  of  credit  to  all 
sectors  of  the  United  States  economy, 
including  the  international  trade  finance 
sector: 

(v)  That  the  activity  will  not  give  the 
foreign  bank  an  unfair  competitive 
advantage  over  United  States  banking 
organizations;  and 

(vi)  A  resolution  by  the  applicant's 
board  of  directors,  or  evidence  of 
approval  by  senior  management  if  a 
resolution  is  not  required  pursuant  to 
the  applicant  s  organizational 
documents,  authorizing  the  filing  of  the 
application. 

(3)  Additional  information.  The  FDIC 
may  request  additional  information  to 
complete  processing. 

(4)  Processing.  The  FDIC  will  provide 
the  applicant  with  written  notification 
of  the  final  action  taken. 

§303.187     Approval  for  an  Insured  state 
branch  of  a  foreign  bank  to  conduct 
activities  not  permissible  for  federal 
branches:  §347.213. 

(a)  Filing  procedures — (1)  Where  to 
file.  An  application  by  an  insured  state 
branch  seeking  approval  to  conduct 
activities  not  permissible  for  a  federal 
branch,  as  required  by  §  347.213(a)  of 
this  chapter,  shall  be  submitted  in 
w  riting  to  the  appropriate  FDIC  office. 

(2)  Content  of  filing.  A  complete  letter 
application  shall  include  the  following 
information: 

(i)  A  brief  description  of  the  activity, 
including  the  manner  in  which  it  will 
be  conducted  and  an  estimate  of  the 
expected  dollar  volume  associated  with 
the  activity; 

(ii)  An  analysis  of  the  impact  of  the 
proposed  activity  on  the  condition  of 
the  United  States  operations  of  the 
foreign  bank  in  general  and  of  the 
branch  in  particular,  including  a  copy  of 
the  feasibility  study,  management  plem, 
financial  projections,  business  plan,  or 
similar  document  concerning  the 
conduct  of  the  activity; 

(iii)  A  resolution  by  the  applicant's 
board  of  directors,  or  evidence  of 
approval  by  senior  management  if  a 
resolution  is  not  required  pursuant  to 
the  applicants  organizational 
documents,  authorizing  the  filing  of  the 
application. 


(iv)  A  statement  by  the  applicant  of 
whether  it  is  in  compliance  with 
§§347.210  and  347.211  of  this  chapter, 
Pledge  of  assets  and  Asset  maintenance, 
respectively; 

(v)  A  statement  by  the  applicant  that 
it  has  complied  with  all  requirements  of 
the  Board  of  Governors  concerning 
applications  to  conduct  the  activity  in 
question  and  the  status  of  each  such 
application,  including  a  copy  of  the 
Board  of  Governors'  disposition  of  such 
application,  if  applicable;  and 

(vi)  A  statement  of  why  the  activity 
will  pose  no  significant  risk  to  the  Bank 
Insurance  Fund. 

(3)  Board  of  Governors  application.  If 
the  application  to  the  Board  of 
Governors  contains  the  information 
required  by  paragraph  (a)  of  this  section, 
the  applicant  may  submit  a  copy  to  the 
FDIC  in  lieu  of  a  separate  letter 
application. 

(4)  Additional  information.  The  FDIC 
may  request  additional  information  to 
complete  processing. 

(b)  Divestiture  or  cessation — ( 1 )  Where 
to  file.  Divestiture  plans  necessitated  by 
a  change  in  law  or  other  authority,  as 
required  by  §  347.213(e)  of  this  chapter, 
shall  be  submitted  in  writing  to  the 
appropriate  FDIC  office. 

(2)  Content  of  filing.  A  complete  letter 
application  shall  include  the  following 
information: 

(i)  A  detailed  description  of  the 
manner  in  which  the  applicant  proposes 
to  divest  itself  of  or  cease  the  activity  in 
question;  and  , 

(ii)  A  projected  timetable  describing 
how  long  the  divestiture  or  cessation  is 
expected  to  take. 

(3)  Additional  information.  The  FDIC 
may  request  additional  information  to 
complete  processing. 

§§303.188-303  199     :Reserved- 
Subpart  K — Prompt  Corrective  Action 

§303.200     Scope. 

laj  Lrerwrui.  (1)  This  subpart  covers 
applications  filed  pursuant  to  section  38 
of  the  FDI  Act  (12  U.S.C.  1831o),  which 
requires  insured  depository  institutions 
that  are  not  adequately  capitalized  to 
receive  approval  prior  to  engaging  in 
certain  activities.  Section  38  restricts  or 
prohibits  certain  activities  and  requiires 
an  insured  depository  institution  to 
submit  a  capital  restoration  plan  when 
it  becomes  undercapitalized.  The 
restrictions  and  prohibitions  become 
more  severe  as  an  institution's  capital 
level  declines. 

(2)  Definitions  of  the  capital 
categories  referenced  in  this  Prompt 
Corrective  Action  subpart  may  be  found 
in  subpart  B  of  part  325  of  this  chapter, 
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<}  J^5.  lUJlDj  tor  state  nonmember  banks 
and  §  325.103(c)  for  insured  branches  of 
foreign  banks. 

(b)  Institutions  covered.  Restrictions 
and  prohibitions  contained  in  subpart  B 
of  part  325  of  this  chapter  apply 
primarily  to  insured  state  nonmember 
banks  and  insured  branches  of  foreign 
banks,  as  well  as  to  directors  and  senior 
executive  officers  of  those  institutions. 
Portions  of  subpart  B  of  part  325  of  this 
chapter  also  apply  to  all  insured 
depository  institutions  that  are  deemed 
to  be  critically  undercapitalized. 

§  303  201     Filing  procadurM. 

Afjplu:atiun.s  shall  be  filed  with  the 
appropriate  FDIC  office.  The  application 
shall  contain  the  information  specified 
in  each  respective  se<.;tion  of  this 
subpart,  and  shall  be  in  letter  form  as 
prescribed  in  §  303.3.  Additional 
information  may  be  requested  by  the 
FDIC.  Such  letter  shall  be  signed  by  the 
president,  senior  officer  or  a  duly 
authorized  agent  of  the  insured 
depository  institution  and  be 
accompanied  by  a  certified  copy  of  a 
resolution  adopted  by  the  institutions 
board  of  directors  or  trustees 
authorizing  the  application. 

^  .!03  202      Procj'ssinq 

The  FUlc;  will  provide  the  applicant 
with  a  subsequent  written  notification 
of  the  final  action  taken  as  soon  as  the 
decision  is  rendered. 

^  303.203     Applications  for  capital 
distributiont. 

(a)  Scope.  An  insured  state 
nonmember  bank  and  any  insured 
branch  of  a  foreign  bank  shall  submit  an 
application  for  capital  distribution  if. 
after  having  made  a  capital  distribution, 
the  institution  would  be 
undercapitalized,  significantly 
undercapitalized,  or  critically 
undercapitalized. 

(b)  Content  of  filing.  An  application  to 
repurchase,  redeem,  retire  or  ofherwi.se 
acquire  shares  or  ownership  interests  of 
the  insured  depository  in.stitution  shall 
describe  the  proposal,  the  shares  or 
obligations  which  are  the  subject 
thereof,  and  the  additional  shares  or 
obligations  of  the  institution  which  will 
be  issued  in  at  least  an  amount 
equivalent  to  the  distribution.  The 
application  also  shall  explain  how  the 
proposal  will  reduce  the  institution's 
financial  obligations  or  otherwise 
improve  its  financial  condition.  If  the 
proposed  action  also  requires  an 
application  under  .section  18(i)  of  the 
FDI  Act(12U.S.C.  1828(i))as 
implemented  by  §  303.241  of  this  part 
regarding  prior  consent  to  retire  capital, 
such  application  should  be  filed 


concurrently  with,  or  made  a  part  of,  the 
application  filed  pursuant  to  section  38 
of  the  FDI  Act  (12  U.S.C.  1831o). 

§303  204      Applications  for  acquisitions 
branching,  and  new  lines  of  business 

(a)  Scope.  (1)  Any  insured  state 
nonmember  bank  and  any  insured 
branch  of  a  foreign  bank  which  is 
undercapitalized  or  significantly 
undercapitalized,  and  any  insured 
depository  institution  which  is  critically 
undercapitalized,  shall  submit  an 
application  to  engage  in  acquisitions, 
branching  or  new  lines  of  business. 

(2)  A  new  line  of  business  will 
include  any  new  activity  exercised 
which,  although  it  may  be  permissible, 
has  not  been  exercised  by  the 
institution. 

(b)  Content  of  filing.  Applications 
shall  describe  the  proposal,  state  the 
date  the  institution's  capital  restoration 
plan  was  accepted  by  its  primary  federal 
regulator,  describe  the  in.stitution's 
status  in  implementing  the  plan,  and 
explain  how  th«  proposed  action  is 
consistent  with  and  will  further  the 
achievement  of  the  plan  or  otherwise 
further  the  purposes  of  section  38  of  the 
FDI  Act.  If  the  FDIC  is  not  the 
applicant's  primary  federal  regulator, 
the  application  also  should  state 
whether  approval  has  been  requested 
from  the  applicant's  primary  federal 
regulator,  the  date  of  such  request  and 
the  disposition  of  the  request,  if  any.  If 
the  proposed  action  also  requires 
applications  pursuant  to  section  18  (c) 
or  (d)  of  the  FDI  Act  (mergers  and 
branches)  (12  U.S.C.  1828  (c)  or  (d)). 
such  applications  should  be  filed 
concurrently  with,  or  made  a  part  of.  the 
application  filed  pursuant  to  section  38 
of  the  FDI  Act  (12  U.S.C.  1831o). 

§  103  206     Applications  for  bonuses  and 
increased  compensation  for  senjor 
executive  office's 

i<ij  .S(  iifii-  Aii>  insured  state 
nonmember  bank  or  insured  branch  of 
a  foreign  bank  that  is  significantly  or 
critically  undercapitalized,  or  any 
insured  state  nonmember  bank  or  any 
insured  branch  of  a  foreign  bank  that  is 
undercapitalized  and  which  has  failed 
to  submit  or  implement  in  any  material 
respect  an  acceptable  capital  restoration 
plan,  shall  submit  an  application  to  pay 
a  bonus  or  increase  compensation  for 
any  senior  executive  officer. 

(b)  Content  of  filing.  Applications 
shall  list  each  proposed  bonus  or 
increase  in  compensation,  and  for  the 
latter  shall  identify  compensation  for 
each  of  the  twelve  calendar  months 
preceding  the  calendar  month  in  which 
the  institution  became  undercapitalized. 
Applications  also  shall  state  the  date  the 


institution's  capital  restoration  plan  was 
accepted  by  the  FDIC,  and  describe  any 
progress  made  in  implementing  the 

plan 

§  303  206     Application  for  payment  of 
principal  or  interest  on  subordinated  debt 

Idj  .^cupf  Any  i;ritu.<ill> 
undercapitalized  insured  depository 
institution  shall  submit  an  application 
to  pay  priiK  ipal  or  interest  on 
subordiii.it'MJ  .iriit 

(b)  Content  of  filing.  Applications 
shall  describe  the  proposed  payment 
and  provide  an  explanation  of  action 
taken  under  section  38(h)(3)(A)(ii)  of  the 
FDI  Act  (action  other  than  receivership 
or  conservatorship).  The  application 
also  shall  explain  how  such  payments 
would  further  the  purposes  of  section  38 
of  the  FDI  Act  (12  U.S.C.  1831o). 
Existing  approvals  pursuant  to  requests 
filed  under  section  18(i)(l)  of  the  FDI 
Act  (12  U.S.C.  1828(i)(l))  (capital  stock 
reductions  or  retirements)  shall  not  be 
deemed  to  be  the  permission  needed 
pur*.uHnt  In  •^pctiiin  38 

§  303  207     Restricted  activities  for  critically 
undercapitalized  institutions 

(a)  Scoptr  Any  critically 
undercapitalized  insured  depository 
institution  shall  submit  an  application 
to  engage  in  certain  restricted  activities. 

(b)  Content  of  filing.  Applications  to 
engage  in  any  of  the  following  activities, 
as  set  forth  in  sections  38(i)(2)  (A) 
through  (G)  of  the  FDI  Act,  shall 
describe  the  proposed  activity  and 
explain  how  the  activity  would  further 
the  purposes  of  section  38  of  the  FDI 
Act  (12  U.S.C.  1831o): 

(1)  Enter  into  any  material  transaction 
other  than  in  the  usual  course  of 
business  including  any  action  with 
respect  to  which  the  institution  is 
required  to  provide  notice  to  the 
appropriate  federal  banking  agency. 
Materiality  will  be  determined  on  a 
case-by-case  basis; 

(2)  Extend  credit  for  any  highly 
leveraged  transaction  (as  defined  in  part 
325  of  this  chapter); 

(3)  Amend  the  institution's  charter  or 
bylaws,  except  to  the  extent  necessary  to 
carry  out  any  other  requirement  of  any 
law,  regulation,  or  order; 

(4)  Make  any  material  change  in 
accounting  methods; 

(5)  Engage  in  any  covered  transaction 
(as  defined  in  section  23A(b)  of  the 
Federal  Reserve  Act  (12  U.S.C.  371c(b)); 

(6)  Pay  excessive  compensation  or 
bonuses.  Part  364  of  this  chapter 
provides  guidance  for  determining 
excessive  compensation;  or 

(7)  Pay  interest  on  new  or  renewed 
liabilities  at  a  rate  that  would  increase 
the  institution's  weighted  average  cost 
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of  funds  to  a  level  significantly 
exceeding  the  prevailing  rates  of  interest 
on  insured  deposits  in  the  institution's 
normal  market  area.  Section  337.6  of 
this  chapter  (Brokered  deposits) 
provides  guidance  for  defining  the 
relevant  terms  of  this  provision; 
however  this  provision  does  nbt 
supersede  the  general  prohibitions 
contained  in  §  337.6. 

§§303.208—303.219     [Reserved] 

Subpart  L— Section  19  of  the  FDI  Act 
(Consent  to  Service  of  Persons 
Convicted  of  Certain  Criminal 
Offenses) 

§  303.220    Scope. 

This  subpart  covers  applications 
under  section  19  of  the  FDI  Act  (12 
U.S.C.  1829).  Pursuant  to  section  19, 
any  person  who  has  been  convicted  of 
any  criminal  offense  involving 
dishonesty,  breach  of  trust,  or  money 
laundering,  or  has  agreed  to  enter  into 
a  pretrial  diversion  or  similar  program 
in  connection  with  a  prosecution  for 
such  offense,  may  not  become,  or 
continue  as,  an  institution-affiliated 
party  of  an  insured  depository 
institution;  own  or  control,  directly  or 
indirectly,  any  insured  depository 
institution;  or  otherwise  participate, 
directly  or  indirectly,  in  the  conduct  of 
the  affairs  of  any  insured  depository 
institution  without  the  prior  written 
consent  of  the  FDIC. 

§303.221     Filing  procedures 

(a)  Where  to  file.  An  application 
under  section  19  of  the  FDI  Act  shall  be 
filed  with  the  appropriate  FDIC  office. 

(b)  Contents  of  filing.  Application 
forms  may  be  obtained  from  any  FDIC 
regional  director.  The  FDIC  may  require 
additional  information  beyond  that 
sought  in  the  form,  as  warranted,  in 
individual  cases. 

§  303.222     Service  at  anotfier  insured 
depository  institution. 

la  tin;  t.dstj  ut  d  person  who  has 
already  been  approved  by  the  FDIC 
under  this  subpart  or  section  19  of  the 
FDI  Act  in  connection  with  a  particular 
insured  depository  institution,  such 
person  may  not  become  an  institution 
affiliated  party,  or  own  or  control 
directly  or  indirectly  another  insured 
depository  institution,  or  participate  in 
the  conduct  of  the  affairs  of  another 
insured  depository  institution,  without 
the  prior  written  consent  of  the  FDIC. 

§  303.223     Applicant  s  right  to  hearing 
following  denial. 

An  applicant  may  request  a  hearing 
following  a  denial  of  an  application  in 


accordance  with  the  provisions  of  part 
308  of  this  chapter. 

§§303.224—303.239     [Reserved] 
Subpart  M — Other  Filings 

§303.240     General. 

This  subpart  sets  forth  the  filing 
procedures  to  be  followed  when  seeking 
the  FDIC's  consent  to  engage  in  certain 
activities  or  accomplish  other  matters  as 
specified  in  the  individual  sections 
contained  herein.  For  those  matters 
covered  by  this  subpart  that  also  have 
substantive  FDIC  regulations  or  related 
statements  of  policy,  references  to  the 
relevant  regulations  or  statements  of 
policy  are  contained  in  the  specific 
sections. 

§  303.241     Reduce  or  retire  capital  stock  or 
capital  debt  instruments 

(a)  Scope.  This  section  contains  the 
procedures  to  be  followed  by  an  insured 
state  nonmember  bank  to  seek  the  prior 
approval  of  the  FDIC  to  reduce  the 
amount  or  retire  any  part  of  its  common 
or  preferred  stock,  or  to  retire  any  part 
of  its  capital  notes  or  debentures 
pursuant  to  section  18(i)(l)  of  the  Act 
(12  U.S.C.  1828(i}(l)). 

(b)  Where  to  file.  Applicants  shall 
submit  a  letter  application  to  the 
appropriate  FDIC  office. 

(c)  Content  of  filing.  The  application 
shall  contain  the  following: 

(1)  The  type  and  amount  of  the 
proposed  change  to  the  capital  structure 
and  the  reason  for  the  change; 

(2)  A  schedule  detailing  the  present 
and  proposed  capital  structure; 

(3)  The  time  period  that  the  proposal 
will  encompass; 

(4)  If  the  proposal  involves  a  series  of 
transactions  affecting  Tier  1  capital 
components  which  will  be 
consummated  over  a  period  of  time 
which  shall  not  exceed  twelve  months, 
the  application  shall  certify  that  the 
insured  depository  institution  will 
maintain  itself  as  a  well-capitalized 
institution  as  defined  in  pail  325  of  this 
chapter,  both  before  and  after  each  of 
the  proposed  transactions; 

(5)  If  the  proposal  involves  the 
repurchase  of  capital  instruments,  the 
amount  of  the  repurchase  price  and  the 
basis  for  establishing  the  fair  market 
value  of  the  repurchase  price; 

(6)  A  statement  that  the  proposal  will 
be  available  to  ail  holders  of  a  particular 
class  of  outstanding  capital  instruments 
on  an  equal  basis,  and  if  not,  the  details 
of  any  restrictions;  and 

(7)  The  date  that  the  applicant's  board 
of  directors  approved  the  proposal. 

(d)  Additional  information.  The  FDIC 
may  request  additional  information  at 


any  time  during  processing  of  the 
application. 

(e)  Undercapitalized  institutions. 
Procedures  regarding  applications  by  an 
undercapitalized  insured  depository 
institution  to  retire  capital  stock  or 
capital  debt  instruments  pursuant  to 
section  38  of  the  FDI  Act  (12  U.S.C. 
1831  o)  are  set  forth  in  subpart  K 
(Prompt  Corrective  Action),  §  303.203. 
Applications  pursuant  to  sections  38 
and  18(i)  may  be  filed  concurrently,  or 
as  a  single  application. 

(f)  Expedited  processing  for  eligible 
depository  institutions.  An  application 
filed  under  this  section  by  an  eligible 
depository  institution  as  defined 

in§  303. 2(r)  will  be  acknowledged  in 
writing  by  the  FDIC  and  will  receive 
expedited  processing,  unless  the 
applicant  is  notified  in  writing  to  the 
contrary  and  provided  with  the  basis  for 
that  decision.  The  FDIC  may  remove  an 
application  from  expedited  processing 
for  any  of  the  reasons  set  forth  in 
§  303.11(c)(2).  Absent  such  removal,  an 
application  processed  under  expedited 
processing  will  be  deemed  approved  20 
days  after  the  FDIC's  receipt  of  a 
substantially  complete  application. 

(g)  Standard  processing.  For  those 
applications  that  are  not  processed 
pursuant  to  expedited  procedures,  the 
FDIC  will  provide  the  applicant  with 
written  notification  of  the  final  action  as 
soon  as  thn  decision  is  rendered 

§303  242     Exe'C'Se  ot  trust  poweis 

(a)  Scope.  This  section  contains  the 
procedures  to  be  followed  by  a  state 
nonmember  bank  to  seek  the  FDIC's 
prior  consent  to  exercise  trust  powers. 
The  FDIC's  prior  consent  to  exercise 
trust  powers  is  not  required  in  the 
following  circumstances: 

(1)  Where  a  state  nonmember  bank 
received  authority  to  exercise  trust 
powers  from  its  chartering  authority 
prior  to  December  1,  1950;  or 

(2)  Where  an  insured  depository 
institution  continues  to  conduct  trust 
activities  pursuant  to  authority  granted 
by  its  chartering  authority  subsequent  to 
a  charter  conversion  or  withdrawal  from 
membership  in  the  Federal  Reserve 
System. 

(b)  Where  to  file.  Applicants  shall 
submit  to  the  appropriate  FDIC  office  a 
completed  form,  'Application  for 
Consent  To  Exercise  "Trust  Powers". 
This  form  may  be  obtained  from  any 
FDIC  regional  director. 

(c)  Content  of  filing.  The  filing  shall 
consist  of  the  completed  trust 
application  form. 

(d)  Additional  information.  The  FDIC 
may  request  additional  information  at 
any  time  during  processing  of  the  filing. 
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t«J  txpeditfd  processing  Jur  eligibif 
depository  institutions.  An  application 
filed  under  this  section  by  an  eligible 
depository  institution  as  defined  in 
§  303. 2(r)  will  be  acknowledged  in 
writing  by  the  FDIC  and  will  receive 
expedited  processing,  unless  the 
applicant  is  notified  in  writing  to  the 
contrary  and  provided  with  the  basis  for 
that  decision.  The  FDIC  may  remove  an 
application  from  expedited  processing 
for  any  of  the  reasons  set  forth  in 
§  303.11(c)(2).  Absent  such  removal,  an 
application  processed  under  expedited 
procedures  will  be  deemed  approved  30 
days  afler  the  FDIC's  receipt  of  a 
substantially  complete  application. 

(f)  Standard  processing.  For  those 
applications  that  are  not  processed 
pursuant  to  the  expedited  procedures, 
the  FDIC  will  provide  the  applicant 
with  written  notification  of  the  final 
action  whon  the  df»cision  i.s  rondered. 

§  303  243     Brokered  deposit  waivers. 

(a)  Scope.  Pursuant  to  section  29  of 
the  FDI  Act  (12  U.S.C.  1831f}  and  part 
337  of  this  chapter,  an  adequately 
capitalized  insured  depository 
institution  may  not  accept,  renew  or  roll 
over  any  brokered  deposits  unless  it  has 
obtained  a  waiver  fnim  the  FDIC.  A 
well-capitalized  insured  depository 
institution  may  accept  brokered 
deposits  without  a  waiver,  and  an 
undercapitalized  insured  depository 
institution  may  not  accept,  renew  or  roll 
over  any  brokered  deposits  under  any 
circumstances.  This  section  contains  the 
procedures  to  be  followed  to  file  with 
the  FDIC  for  a  brokered  deposit  waiver 
The  FDIC  will  provide  notice  to  the 
depository  institution's  appropriate 
federal  banking  agency  and  any  state 
regulatory  agency,  as  appropriate,  that  a 
request  for  a  waiver  has  been  filed  and 
will  consult  with  such  agency  or 
agencies,  prior  to  taking  action  on  the 
institution's  request  for  a  waiver.  Prior 
notice  and/or  consultation  shall  not  be 
rwjuired  in  any  particular  case  if  the 
FDIC  determines  that  the  circumstances 
require  it  to  take  action  without  giving 
such  notice  and  opportunity  for 
consultation. 

(b)  Wherf  to  file.  Applicants  shall 
submit  a  letter  application  to  the 
appropriate  FDIC  office. 

(c)  Content  of  filing.  The  application 
shall  contain  the  following: 

(1)  The  time  period  for  which  the 
waiver  is  requested; 

(2)  A  statement  of  the  policy 
governing  the  use  of  brokered  deposits 
in  the  institution's  overall  funding  and 
liquiditv  management  prrjgram; 

(3)  The  volume,  rates  and  maturities 
of  the  brokered  deposits  held  currently 
and  anticipated  fluring  the  waiver 


period  sought,  including  any  internal 
limits  placed  on  the  terms,  solicitation 
and  use  of  brokered  deposits; 

(4)  How  brokered  deposits  are  costed 
and  compared  to  other  funding 
alternatives  and  how  th^v  nro  used  in 
the  institution's  lendnit;  .lu!  investment 
activities,  including  a  detailed 
discussion  of  asset  growth  plans; 

(5)  Procedures  and  practices  used  to 
solicit  brokered  deposits,  including  an 
identification  of  the  principal  sources  of 
such  deposits; 

(6)  Management  systems  overseeing 
the  solicitation,  acceptance  and  use  of 
brokered  deposits; 

(7)  A  recent  consolidated  financial 
statement  with  balance  sheet  and 
income  statements;  and 

(8)  The  reasons  the  ui-.ti!iition 
believes  its  acceptance,  renewal  or 
rollover  of  brokered  deposits  would 
pose  no  undue  risk. 

(d)  Additional  infonmitK  >;>    I  hf  FUU . 
may  request  additional  iiifnriDatmn  at 
any  time  during  processing  <>(  th« 
application. 

(e)  Expedited  processing  for  eligible 
depository  institutions.  An  application 
filed  under  this  section  by  an  cligibie 
depository  institution  as  dt-fined  in  this 
paragraph  will  be  acknowledged  in 
writing  by  the  FDIC  and  will  receive 
expedited  processing,  unless  the 
applicant  is  notified  in  writing  to  the 
contrary  and  provided  with  the  basis  for 
that  decision.  For  the  purpose  of  this 
section,  an  applicant  will  be  deemed  an 
eligible  depository  institution  if  it 
satisfies  all  of  the  criteria  contained  in 

§  303. 2(r)  except  that  the  applicant  may 
be  adequately  capitalized  rather  than 
well-capitalized.  The  FDIC  may  remove 
an  application  from  expedited 
processing  for  any  of  the  reasons  set 
forth  in  §  303.11(c)(2).  Absent  such 
removal,  an  application  processed 
under  expedited  pnx:edures  will  be 
deemed  approved  21  days  after  the 
FDIC's  receipt  of  a  substantially 
complete  application. 

(f)  Standard  processing.  For  those  • 
filings  which  are  not  processed 
pursuant  to  the  expedited  procedures, 
the  FDIC  will  provide  the  applicant 
with  written  notification  of  the  final 
action  as  soon  as  the  decision  is 
rendered. 

(g)  Conditions  for  approval.  A  waiver 
issued  pursuant  to  this  section  shall: 

(1)  Be  for  a  fixed  period,  generally  ap 
longer  than  two  years,  but  may  be 
extended  upon  refiling:  and 

(2)  May  be  revoked  by  the  FDIC  at  any 
lime  by  written  notice  to  the  institution. 

§  30.T  244     Golden  parachute  and 
severance  plan  payments 

(a)  Sco[>e.  Pursuant  to  section  18(k)  of 
the  FDI  Act  (12  U.S.C.  1828(k))  and  part 


359  of  this  chapter,  an  insured 
depository  institution  or  depository 
institution  holding  company  may  not 
make  golden  parachute  payments  or 
excess  nondiscriminatory  severance 
plan  pn\"mrnt'i  unlfss  thn  rir'pn<;itnr\" 
institiit!'  ii  <'i  Ihiliimt:  (  onip.nu  ndtains 
periM -^M 'i'l  t^'  m.ik''  --III  h  [i.i\  ni'-iii^  in 
acciUildiK '■  vMih  ttif  rules  cuutiiincd  in 
part  359  of  this  i  h.)(i!ir  This  section 
contains  the  pnn  iMiiir>s  tn  file  for  the 
FDIC's  con.srnt  v\hfii  >ui  h  i  cmsi'iit  is 
necessary  under  part  359  of  this  chapter. 

(1)  Golden  parachute  payments  A 
troubled  insured  depository  institution 
or  a  triMihU'd  dt-pnsitcirv  institution 
holding  (  uinp.iiu  IS  prohibited  from 
making  golden  parachute  payments  (as 
(iefnu'ii  in  t>  HS<)  1  ( Til  1 )  of  this  chapter) 
unlfss  it  (ihtaiiis  the  consent  of  the 
appropriate  federal  banking  agency  and 
the  written  (  oncurrence  of  the  FDIC. 
Therefore,  in  the  case  of  golden 
parachute  payments,  the  proi  eduri  ^  m 
this  SIM  tion  ap[)lv  to  all  troubled 
insiirtni  depository  institutions  and 
troubled  depositorv  iiistitiitii iii  holding 
companies 

(2)  Excess  nondiscriminatory 
severance  plan  [nn  r.ir.'Tfs  In  the  case  of 
excess  nondiscrinnn  u   r\  severance 
plan  payments  as  provided  by 
§359.1(f)(2)(v)  of  this  chapter,  the 
FDIC's  consent  is  necessary  for  state 
nonmember  banks  that  meet  the  criteria 
set  forth  in  «»  359.1(f)(l)(ii)  of  this 
chapter.  In  addition,  the  FDIC's  consent 
is  required  for  all  insured  depository 
institutions  or  depository  institution 
holding  companies  that  meet  the  same 
criteria  and  seek  to  make  payments  in 
excess  of  the  12-moiiiti  iim  uni 
specified  in  §  359.1(f)(2)(v) 

(b)  Where  to  file.  Applicants  shall 
submit  a  letter  application  to  the 
appropriate  FDIC  regional  director. 

(c)  Content  of  filing  The  application 
shall  contain  the  following: 

(1)  The  reasons  why  the  applicant 
seeks  to  make  the  payment; 

(2)  An  identification  of  the 
institution-affiliated  party  who  will 
receive  the  payment; 

(3)  A  copy  of  any  contract  or 
agreement  regarding  the  subject  matter 
of  the  filing; 

(4)  The  cost  of  the  proposed  payment 
and  its  impact  on  the  institution's 
capital  and  earnings;  and 

(5)  The  reasons  why  consent  to  the 
payment  should  be  granted. 

(d)  Additional  information  The  FDIC 
may  request  additional  information  at 
any  time  during  processing  of  the  filing. 

(e)  Processing  The  FDIC  will  provide 
the  applicant  with  a  subsequent  written 
notification  of  the  final  action  taken  as 
soon  as  the  decision  is  rendered. 
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§  303.245     Waiver  of  liability  for  commonly 
controlled  depository  institutions. 

(a)  Scope.  Section  5(e)  of  the  FDI  At;t 
(12  U.S.C.  1815(e))  creates  liability  for 
commonly  controlled  insured 
depository  institutions  for  losses 
incurred  or  anticipated  to  be  incurred 
by  the  FDIC  in  connection  with  the 
default  of  a  mmmonly  controlled 
insured  depository  institution  or  any 
assistance  provided  by  the  FDIC  to  any 
commonly  controlled  insured 
depository  institution  in  danger  of 
default  In  addition  to  certain  statutory 
exceptions  and  exclusions  contained  in 
sections  5(e)(6),  (7)  and  (8),  the  FDI  Act 
also  permits  the  FDIC.  in  its  discretion. 
to  exempt  any  insured  depository 
institution  from  this  liability  if  it 
determines  that  such  exemption  is  in 
the  best  interests  of  the  Bank  Insurance 
Fund  (BIF)  or  the  .Sayings  Association 
Insurance  Fund  (8AIF).  This  section 
describes  procedures  to  request  a 
conditional  waiyer  of  liability  pursuant 
to  section  5  of  the  FDI  Act  (12  U.S.C. 
1815(e)(5)(A)). 

(b)  Definition.  Conditional  waiver  of 
liability  meems  an  exemption  from 
liability  pursuant  to  section  5(e)  of  the 
FDI  Act  (12  U.S.C.  1815(e))  subject  to 
terms  and  conditions. 

(c)  Where  to  file.  Applicants  shall 
submit  a  letter  application  to  the 
appropriate  FDIC  office. 

(d)  Content  of  filing  The  application 
shall  contain  the  following  information: 

(1)  The  basis  for  requesting  a  waiver; 

(2)  The  existence  of  any  significant 
events  (e.g.,  change  in  control,  capital 
injection,  etc.)  that  may  have  an  impact 
upon  the  applicant  and/or  any 
potentially  liable  institution; 

(3)  Current,  and  if  applicable,  pro 
forma  financial  information  regarding 
the  applicant  and  potentially  liable 
institution(s);  and 

(4)  The  benefits  to  the  appropriate 
FDIC  insurance  fund  resulting  from  the 
waiver  and  any  related  events. 

(e)  Additional  information.  The  FDIC 
may  request  additional  information  at 
any  time  during  the  processing  of  the 
filing. 

(f)  Processing.  The  FDIC  will  provide 
the  applicant  with  written  notification 
of  the  final  action  as  soon  as  the 
decision  is  rendered. 

(g)  Failure  to  comply  with  terms  of 
conditional  waiver.  In  the  event  a 
conditional  waiver  of  liability  is  issued, 
failure  to  comply  with  the  terms 
specified  therein  may  result  in  the 
termination  of  the  conditional  waiver  of 
liability.  The  FDIC  reserves  the  right  to 
revoke  the  conditional  waiver  of 
liability  after  giving  the  applicant 
written  notice  of  such  revocation  and  a 


reasonable  opportunity  to  be  heard  on 
the  matter  pursuant  to  §  303.10. 

§303.246     Insurance  fund  conversions. 

(a)  Scope.  This  section  contains  the 
procedures  to  be  followed  by  an  insured 
depository  institution  to  seek  the  FDIC's 
prior  approval  to  engage  in  an  insurance 
fund  conversion  that  involves  the 
transfer  of  deposits  between  the  SAIF 
and  the  BIF.  Optional  conversion 
transactions,  commonly  referred  to  as 
Oakar  transactions,  pursuant  to  section 
5(d)(3)  of  the  FDI  Act  (12  U.S.C. 
1815(d)(3)).  which  do  not  involve  the 
transfer  of  deposits  between  the  SAIF 
and  the  BIF.  are  governed  by  the 
procedures  set  forth  in  subpart  D 
(Merger  Transactions)  of  this  part 

(b)  Where  to  file.  .Applicants  shall 
submit  a  letter  application  to  the 
appropriate  FDIC  regional  director.  The 
filing  shall  be  signed  by  representatives 
of  each  institution  participating  in  the 
transaction  Insurance  fund  conversions 
which  are  proposed  in  conjunction  with 
a  merger  application  filed  by  a  state 
nonmember  bank  pursuant  to  section 
18(c)  of  the  FDI  Act  (12  U.S.C.  1828(c)) 
should  be  included  with  that  filing. 

(c)  Content  of  filing.  The  application 
shall  include  the  following  information: 

(1)  A  description  of  the  transaction; 

(2)  The  amount  of  deposits  involved 
in  the  conversion  transaction; 

(3)  A  pro  forma  balance  sheet  and 
income  statement  for  each  institution 
upon  consummation  of  the  transaction; 
and 

(4)  Certification  by  each  party  to  the 
transaction  that  applicable  entrance  and 
exit  fees  will  be  paid  pursuant  to  part 
312  of  this  chapter. 

(d)  Additional  information.  The  FDIC 
may  request  additional  information  at 
any  time  during  processing  of  the  filing. 

(e)  Processing.  The  FDIC  will  provide 
the  applicant  with  written  notification 
of  the  final  action  as  soon  as  the 
decision  is  rendered. 

§303.247     Conversion  with  diminution  of 
capital, 

(a)  Scope.  This  section  contains  the 
procedures  to  be  followed  by  an  insured 
federal  depository  institution  seeking 
the  prior  written  consent  of  the  FDIC 
pursuant  to  section  18(i)(2)  of  the  FDI 
Act  (12  U.S.C.  1828(i)(2))  to  convert 
from  an  insured  federal  depository 
institution  to  an  insured  state 
nonmember  bank  (except  a  District 
bank)  where  the  capital  stock  or  surplus 
of  the  resulting  bank  will  be  less  than 
the  capital  stock  or  surplus, 
respectively,  of  the  converting 
institution  at  the  time  of  the 
shareholders'  meeting  approving  such 
conversion. 


Ibj  Where  to  file.  .Applicants  snaii 
submit  a  letter  application  to  the 
appropriate  FDIC  office. 

(c)  Content  of  filing.  The  application 
shall  contain  the  following  information: 

(1)  A  description  of  the  proposed 
transaction; 

(2)  A  schedule  detailing  the  present 
and  proposed  capital  structure;  and 

(3)  A  copy  of  any  documents 
submitted  to  the  state  chartering 
authority  with  respect  to  the  charter 
conversion. 

(d)  Additional  information.  The  FDIC 
may  request  additional  information  at 
anv  time  during  the  processing. 

(e)  Processing.  The  FDIC  will  provide 
the  applicant  with  written  notification 
of  the  final  action  when  the  decision  is 
rendered 

§303.248     Continue  or  resume  status  as  ar 
insured  instrtLftton  toliowing  termination 
under  section  8  of  the  FDI  Act 

(a)  Scope.  This  section  relates  to  an 
application  by  a  depository  institution 
whose  insured  status  has  been 
terminated  under  section  8  of  the  FDI 
Act  (12  U.S.C.  1818)  for  permission  to 
continue  or  resume  its  status  as  an 
insured  depository  institution.  This 
section  covers  institutions  whose 
deposit  insurance  continues  in  effect  for 
any  purpose  or  for  any  length  of  time 
under  the  terms  of  an  FDIC  order 
terminating  deposit  insurance,  but  does 
not  cover  operating  non-insured 
depository  institutions  which  were 
previously  insured  by  the  FDIC,  or  any 
non-insured,  non-operating  depositor)' 
institution  whose  charter  has  not  been 
surrendered  or  revoked. 

(b)  Where  to  file.  Applicants  shall 
submit  a  letter  application  to  the 
appropriate  FDIC  office. 

(c)  Content  of  filing.  The  filing  shall 
contain  the  following  information: 

(1)  A  complete  statement  of  the  action 
requested,  all  relevant  facts,  and  the 
reason  for  such  requested  action;  and 

(2)  A  certified  copy  of  the  resolution 
of  the  depositor}-  institutions  board  of 
directors  authorizing  submission  of  the 
filing. 

[a]  Additional  information.  The  FDIC 
may  request  additional  information  at 
anv  time  during  processing  of  the  filing. 

(e)  Processing.  The  FDIC  will  provide 
the  applicant  with  written  notification 
of  the  final  action  as  soon  as  the 
decision  is  rendered 

§303.249     Truth  m  Lending  Ac!  -Rene' 
from  reimbursement. 

(a)  b^^pt    lliis  section  applies  to 
requests  for  relief  from  reimbursement 
pursuant  to  the  Truth  in  Lending  Act 
(15  U.S.C.  1601  et  seq.)  and  Regulation 
Z  (12  CFR  part  226).  Related  delegations 
of  authority  are  also  set  forth. 


istt'r'V^nl    24P.  No    67/Fridav,  Dprpmber  27,  2002/Rules  and  Regulations 


(bj  Fro<:edures  to  be  foiiowpd  in  tiling 
initial  rt'quests  for  relief.  Requests  for 
relief  from  reimbursement  shall  be  filed 
with  the  appropriate  FDIC  office  or 
within  60  days  after  receipt  of  the 
compliance  report  of  examination 
containing  the  request  to  conduct  a  file 
search  and  make  restitution  to  affected 
customers.  The  filing  shall  contain  a 
complete  and  concise  statement  of  the 
action  requested,  all  relevant  facts,  the 
reasons  and  analysis  relied  upon  as  the 
basis  for  such  nnjuested  action,  and  all 
supporting  documentation. 

(c)  Additional  information  The  FDIC 
may  request  additional  information  at 
any  time  during  processing  of  any  such 
requests. 

(d)  Processing.  The  FDIC  will 
acknowledge  receipt  of  the  request  for 
reconsideration  and  provide  the 
applicant  with  written  notification  of  its 
determination  within  60  days  of  its 
receipt  of  the  request  for 
reconsideration. 

(e)  Procedures  to  be  followed  in  filing 
requests  for  reconsideration.  Within  15 
days  of  receipt  of  written  notice  that  its 
request  for  relief  has  been  denied,  the 
requestor  may  petition  the  appropriate 
FDIC  office  for  reconsideration  of  such 
request  in  accordance  with  the 
procedures  set  forth  in§  .10,1  11(f) 


!j  303.250      Mcin.igf 


'!  ot^C!,i, 


'terlOCkS. 


(a)  Scope.  This  section  contains  the 
procedures  to  be  followed  by  an  insured 
state  nonmember  bank  to  seek  the 
approval  of  FDIC  to  establish  an 
interlock  pursuant  to  the  Depository 
Institutions  Management  Interlocks  Act 
(12  U.S.C.  3207).  section  13  of  the  FDI 
Act  (12  U.S.C.  1823(k))  and  part  348  of 
this  chapter  (12  CFR  part  348). 


(b)  UV/f/tr  to  jila.  Applu-duts  shall 
submit  a  letter  application  to  the 
appropriate  FDIC  office. 

(c)  Content  of  filing.  The  application 
shall  contain  the  following: 

(1)  A  description  of  the  proposed 
interlock; 

(2)  A  statement  of  reason  as  to  why 
the  interlock  will  not  result  in  a 
monopoly  or  a  substantial  lessening  of 
competition;  and 

(3)  If  the  applicant  is  seeking  an 
exemption  set  forth  in  §  348.5  or  348.6 
of  this  chapter,  a  description  of  the 
particular  exemption  which  is  being 
requested  and  a  statement  of  reasons  as 
to  why  the  exemption  is  applicable. 

(d)  Additional  information  The  FDIC 
may  request  additional  information  at 
any  time  during  processing  of  the  filing. 

(e)  Processing.  The  FDIC  will  provide 
the  applicant  with  written  notification 
of  the  final  action  when  the  decision  is 
rendered. 

§303.251      Mort'ticafion  of  conditions. 

(a)  Sc(,f..     . ;....  -  ,:.....  .,....;>i.;i;>  the 

procedures  to  be  followed  by  an  insured 
depository  institution  to  seek  the  prior 
consent  of  the  FDIC  to  modify  the 
requirement  of  a  prior  approval  of  a 
filing  issued  by  the  FDIC. 

(b)  Where  to  file.  Applicants  should 
submit  a  letter  application  to  the 
appropriate  FDIC  regional  director. 

(c)  Content  of  filing.  The  application 
should  contain  the  following 
information: 

( 1)  A  description  of  the  original 
approved  application; 

(2)  A  description  of  the  modification 
reauested;  and 

(3)  The  reason  for  the  request. 

(d)  Additional  information.  The  FDIC 
may  request  additional  information  at 
any  time  during  processing  of  the  filing.^ 


(e)  Pro<:i!S!,ing.  The  FUIC;  will  pruvide 
the  applicant  with  a  written  notification 
of  the  final  action  as  soon  as  the 
decision  is  rendered. 

§303.252     Extension  of  time. 

(a)  Scopt    1 ::.     I'ction  contains  the 
procedures  to  be  followed  by  an  insured 
depository  institution  to  seek  the  prior 
consent  of  the  FDIC  for  additional  time 
to  fulfill  a  condition  required  in  an 
approval  of  a  filing  issued  by  the  FDIC 
or  to  consummate  a  transaction  which 
was  the  subject  of  an  approval  by  the 
FDIC. 

fb)  Where  to  file.  Applicants  shall 
submit  a  letter  application  to  the 
appropriate  FDIC  office. 

(c)  Content  of  filing.  The  application 
shall  contain  the  following  information: 

(1)  A  description  of  the  original 
approved  application; 

(2)  Identification  of  the  original  time 
limitation; 

(3)  The  additional  time  period 
requested;  and 

(4)  The  reason  for  the  request. 

(d)  Additional  information.  The  FDIC 
may  request  additional  information  at 
any  time  during  processing  of  the  filing. 

(e)  Processing.  The  FDIC  will  provide 
the  applicant  with  written  notification 
of  the  final  action  as  soon  as  the 
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5^J03.25i  JOJ.259     iReservedJ 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  3rd  day  of 
December,  2002. 

Federal  Deposit  Insurance  Corporation. 
Valerie  |.  Best. 

Assistant  Expciitive  Secretary. 
(PR  Doc  02-31922  Filed  12-26-02;  8:45  am] 
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FEDERAL  DEPOSIT 
CORPORATION 


INSURANCE 


12  CFR  Parts  303.  333.  347,  348.  359 
RIN  3064-AC55 

Filing  Procedures.  Corporate  Powers, 
International  Banking,  Management 
Official  Interlocks 

agency:  Federal  Deposit  Insurance 

'  (irpfiration  (FDIC). 

ACTION:  \otice  of  proposed  rulemaking. 

summary:  The  FDIC  is  proposing  to 
amend  its  regulations  governing  filing 
procedures,  international  banking  and 
management  official  interlocks  by 
making  technical  corrections  and 
modifications  to  clarify  existing  policies 
and  procedures.  In  addition,  the  FDIC  is 
proposing  to  add  a  waiver  provision  to 
its  regulations. 

As  part  of  its  regulatory  review  effort, 
the  FDIC  also  solicits  public  comment  to 
identify  any  areas  of  its  filing 
procedures  regulation  that  are  outdated, 
unnecessary,  or  unduly  burdensome, 
and  whether  the  regulation  should  be 
continued  without  change,  amended  or 
rescinded  to  minimize  any  significant 
economic  impact  it  may  have  on  a 
substantial  number  of  small  insured 
institutions  (i.e.,  those  with  assets  of 
"^1  "n  million  or  less). 
DATES:  Written  comments  must  be 
received  on  or  before  February  25,  2003. 
ADDRESSES:  All  comments  should  be 
i(iiU!'--iil  to  Robert  E.  Feldman, 
Executive  Secretary,  Attention: 
Comments/ES,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW,  Washington,  DC,  20429.  Comments 
may  be  hand  delivered  to  the  guard 
station  at  the  rear  of  the  550  17th  Street 
Building  (located  on  F  Street)  on 
business  days  between  7  a.m.  and  5 
p.m.;  or  sent  by  e-mail  to  the  following 
Internet  address;  comments@fdic.gov. 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
Information  Center,  Room  100,  801  17th 
Street.  NW  Washington,  DC.  20429. 
between  9a.m.  and  4:30  p.m.  on 
business  days,  and  the  FDIC  may  post 
the  comments  on  its  Internet  site  at 
http://www.fdic.gov/regulations/laws/ 
federal /propose. html 
FOR  FURTHER  INFORMATION  CONTACT: 
iJiviMun  ul  SupeiA  i.->iwii  diid  Coii.sumer 
Protection:  Steven  D.  Fritts,  Associate 
Director,  (202)  898-3723.  Mindy  West, 
Examination  Specialist,  (202)  898-7221; 
Legal  Division:  Supervision  and 
Legislation  Branch,  Robert  C.  Fick, 
Counsel,  (202)  898-8962.  Susan  van  den 
Toorn,  Counsel,  (202)  898-8707. 
SUPPLEMENTARY  INFORMATION: 


1   Ba(  ki^round 

i'dfi  JU3  of  the  FDIC's  regulations 
(part  303)  generally  describes  the 
procedures  to  be  followed  by  both  the 
FDIC  and  applicants  with  respect  to 
applications  and  notices  required  to  be 
filed  by  statute  or  regulation.  Elsewhere 
in  this  issue  of  the  Federal  Register  the 
Board  has  issued  in  final  form  a  revised 
part  303  to  reflect  a  recent  internal 
reorganization  at  the  FDIC  and  to 
remove  the  delegations  of  authority 
from  the  regulation.  The  changes  being 
proposed  in  this  document  include 
revisions  to  Part  303  that  require  notice 
and  comment  pursuant  to  the 
Administrative  Procedure  Act  and 
technical  corrections  to  other 
regulations  in  chapter  III. 

II.  Proposed  Rule  Fart  3(i;i 

The  FDIC  is  proposing  to  amend 
§  303.2  to  clarify  how  the  statutory 
definitions  in  the  FDI  Act  apply  to  part 
303.  Several  provisions  in  part  303 
utilize  terms,  such  as  "bank," 
"company"  and  "depository  institution 
holding  company,"  that  are  defined  in 
the  FDI  Act.  The  FDIC  proposes  to 
clarify  that  unless  such  terms  are 
expressly  defined  differently  in  part 
303.  those  terms  will  have  the  meanings 
given  them  in  the  FDI  Act.  Therefore, 
the  proposed  §  303.2  specifies  that 
wherever  a  term  that  is  defined  in  the 
FDI  Act  is  used  in  part  303,  it  will  have 
the  meaning  given  it  in  the  FDf  Act 
except  to  the  extent  part  303  expressly 
defines  that  term  differently. 

The  FDIC  is  proposing  to  amend 
§  303.4— Co/npufaf/on  of  time,  to  clarify 
when  the  general  rule  regarding  the 
commencement  of  the  various  time 
periods  in  part  303  applies.  Several 
subparts  of  part  303  include  a  provision 
that  specifies  when  a  particular  time 
period  commences.  See,  for  example, 
subpart  E — Change  in  Bank  Control.  It  is 
the  FDICs  intention  that  in  those 
instances  where  a  specific  provision 
exists,  the  specific  provision  prevails 
over  the  general  rule  set  forth  in  §  303.4. 
The  FDIC  is  proposing  to  modif\'  the 
first  sentence  of  §  303.4  to  clarify  that 
the  general  rule  only  applies  to  the 
extent  there  is  no  specific  provision 
regarding  when  a  particular  time  period 
commences. 

The  FDIC  proposes  to  revise  current 
§  303.11(g)  to  provide  a  time  within 
which  the  FDIC  has  to  respond  to  an 
institution  or  institution-affiliated  party 
that  files  a  response  to  a  notice  of  intent 
or  temporary  order  issued  pursuant  to  - 
this  section.  The  FDIC  believes  that  30 
days  is  a  reasonable  time  in  which  to 
review  any  response  submitted  by  an 
institution  or  institution-affiliated  party. 


Additionally,  the  FDIC  is  proposing  to 
place  the  last  sentence  of  current  §  303. 
ll(g)(3)(ii)  into  a  separate  paragraph  to 
clarify  that  it  applies  to  §  303.11(g)(3)  in 
its  entirety,  and  not  only  to 
§  303.1  l(g)(3)(ii). 

The  FDIC  is  proposing  to  add  a 
provision  setting  forth  its  authority  to 
waive  any  non-statutorily  required 
provision  for  good  cause.  Proposed 
§  303,12  would  provide  that  the  Board 
may,  for  good  cause  and  to  the  extent 
permitted  by  statute,  waive  the 
applicability  of  any  provision  of  chapter 
111.  The  provisions  could  be  waived,  in 
whole  or  in  part,  at  any  time  by  the 
Board  when  good  cause  is  shown, 
subject  to  the  provisions  of  the 
Administrative  Procedure  Act  and  the 
provisions  of  chapter  HI.  Any  provision 
of  the  rules  may  be  waived  by  the  Board 
on  its  own  motion  or  on  petition  if  good 
cause  is  shown. 

The  FDIC  is  proposing  a  revision  to 
§  303.22(a)(1)  that  would  clarify  the 
rating  required  for  a  bank  or  thrift 
holding  company  to  be  eligible  for 
expedited  processing  for  a  proposed 
institution  seeking  deposit  insurance. 
The  existing  §  303.22(a)(1)  rating  for  a 
thrift  holding  company  of  a  "2"  is 
inappropriate  since  the  Office  of  Thrift 
Supervision  has  ratings  of  "A",  "S"  and 
"U".  The  proposal  would  provide  that 
an  eligible  holding  company  would  be 
defined  as  a  bank  or  thrift  holding 
company  that  has  consolidated  assets  of 
at  least  Si 50  million  or  more:  a  BOPEC 
rating  of  at  least  "2"  for  bank  holding 
companies  or  an  above  average  or  "A" 
rating  for  thrift  holding  companies;  and 
at  least  75  percent  of  its  consolidated 
depository  institution  assets  comprised 
of  eligible  depositor^'  institutions. 

The  FDIC  is  proposing  to  amend 
several  sections  in  subpart  E  to  clarify 
that  the  acquisition  of  control  of  a 
parent  company  of  a  state  nonmember 
bank  generally  requires  a  change  in 
control  notice.  Section  7(j)(18)  of  the 
FDI  Act  (12  U.S.C.  1817{j)(18))  indicates 
that  the  Change  in  Bank  Control  Act 
applies  to  acquisitions  of  control  of 
companies  that  control  insured 
depositor^'  institutions.  It  has  long  been 
the  FDICs  interpretation  that  a  change 
in  control  notice  is  required  whenever 
any  person  acquires  control  of  a 
company  that  controls,  directly  or 
indirectly,  a  state  nonmember  bank. 
Such  control  could  be  indirect  in  that 
the  company  exerts  control  of  the  bank 
through  one  or  more  intermediate 
companies  of  a  multi-tiered 
organization.  The  proposed 
amendments  merely  clarify  the 
regulations  in  this  regard.  Specifically, 
the  FDIC  proposes  to  add  a  definition  of 
"parent  company"  to  the  definitions 
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listed  in  §  303.81;  add  a  reference  to 
parent  company  in  the  provisions 
requiring  a  change  in  control  notice  for 
a  state  nonmember  bank  in  §  303.82; 
add  to  §  303.83(a)  exemptions  for 
acquisitions  of  the  voting  shares  of  bank 
holding  companies,  and  for  acquisitions 
of  the  voting  shares  of  savings  and  loan 
holding  companies,  and  add  technical 
conforming  amendments  to  various 
sections  in  12  CFR  303.80  through 
303.83. 

It  has  also  been  the  FDIC's  practice 
not  to  require  a  change  in  control  notice 
in  those  cases  where  either  the  Board  of 
Governors  of  the  Federal  Reserve 
System  or  the  Office  of  Thrift 
Supervision  reviews  a  change  in  control 
notice  for  the  proposed  transaction.  For 
example,  where  a  person  proposes  to 
acquire  control  of  a  bank  holding 
company  that  controls  a  state 
nonmember  bank,  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System  reviews  a  change  irif ontrol 
notice  for  the  same  transaction,  the 
FDIG  considers  it  an  unnecessary 
duplication  for  the  acquirer  to  also  file 
a  change  in  control  notice  with  the 
FDIC.  The  proposed  changes  would 
codify  the  FDIC's  practice  in  that  regard. 

The  FDR]  is  also  proposing 
amendments  to  clarify  when  an 
acquisition  subject  to  the  Change  in 
Bank  Control  Act  may  be  consummated. 
Section  /(j)  of  the  FDI  Act,  12  U.S.C. 
1817(j),  generally  provides  that  any 
person  acquiring  control  of  an  insured 
depository  institution  must  give  the 
appropriate  federal  banking  agency  sixty 
days  prior  written  notice  of  such 
proposed  transaction.  The  existing 
§  303.85  could  be  interpreted  to  permit 
consummation  of  the  proposed 
transaction  prior  to  the  expiration  of 
that  60-day  period.  Section  303.85(a) 
provides  that  the  60-day  notice  period 
"shall  commence  on  the  date  of  receipt 
of  a  substantially  complete  notice."  and 
further  provides  that  the  FDIC  will 
notify  the  person  submitting  the  notice 
of,  "the  date  the  notice  is  accepted  for 
processing."  StJction  303.85(b)  suggests 
that  the  60  day  period  starts  upon 
"submission  to  the  regional  director  of 
a  substantially  complete  notice."  The 
use  of  this  terminology  in  referring  to 
the  60-day  notice  period  could  lead  to 
confusion  about  when  the  60-day  notice 
period  commences  and  about  when  an 
acquisition  may  b«)  consummated.  In 
order  to  eliminate  the  potential  for 
misunderstandings  regarding  the  time 
period  available  to  the  FDIC^  for 
considering  a  proposed  change  in  bank 
control  transaction,  the  FDIC  proposes 
to  amend  12  CFR  303.85  (a)  and  (b)  to 
make  clear  that  the  60-day  notice  period 
commences  on  the  day  after  the  date 


that  the  appropriate  rugjunal  director 
accepts  the  notice  as  substantially 
complete. 

In  §  303.86  the  FDIC  proposes  to 
provide  a  more  descriptive  heading  for 
paragraph  (c)  by  including  the  phrase, 
"waiving  publication,  acting  before 
close  of  public  comment  period"  and  to 
amend  paragraph  (c)  by  substituting 
"paragraphs  (a)  and  (d)"  for  "this 
paragraph." 

A  tecnnical  correction  to  §  303.244 
creates  a  cross-reference  to  §  359.4(a)(4) 
of  this  chapter  regarding  golden 
parachutes  and  severance  plan 
payments  to  make  clear  the 
responsibilities  of  an  applicant  seeking 
approval  of  filings.  Specifically,  insured 
depository  institutions,  depository 
institution  holding  companies  or 
institution-affiliated  parties  making 
requests  for  such  payments  often 
overlook  the  requirement  that  a  party 
submitting  such  an  application 
demonstrate  that  it  does  not  possess  and 
is  not  aware  of  any  information, 
evidence,  documents  or  other  materials 
which  would  indicate  that  there  is  a 
reasonable  basis  to  believe,  at  the  time 
such  payment  is  made,  that  the 
institution-affiliated  party  who  is  to 
benefit  from  a  golden  parachute  or 
severance  plan  engaged  in  any  breach  of 
fiduciary  duty  or  other  misconduct 
which  would  have  a  material  adverse 
effect  on  the  bank;  is  substantially 
responsible  for  the  bank's  insolvency; 
violated  any  law  which  would  have  a 
material  effect  on  the  bank;  or  violated 
certain  federal  criminal  and  currency- 
reporting  laws.  In  addition,  with  regard 
to  part  359  of  this  chapter,  the  FDIC 
proposes  to  revise  the  reference  in 
§  359. l(f)(  1  )(ii)(C)  to  part  303  to  read, 
"303.101(c)." 

Ill    <Hfi.i  Ki'<:ul.itnr\  I  h.iiif^es 

1  >■(  iiiiK  .11  (  iir ii'i.tiiiiis  ,iic  l)eing 
proposed  to  part  333.4 — Conversions 
from  mutual  to  stock,  form  to  correct 
references  to  part  303  of  this  chapter. 
The  old  citations  in  §  333.4(a)  and  (c) 
would  be  replaced  with:  'subpart  I  of 
part  303  of  this  chapter." 

A  tet:hnical  correction  is  being 
proposed  to  part  347 — International 
Banking,  §  347.108(f)  to  reference  the 
correct  citation  with  regard  to 
procedures  for  applications  and  notices 
for  obtaining  FDIC  approval  to  invest  in 
foreign  organizations.  Procedures  are  set 
out  in  subpart  J  of  part  303  of  this 
chapter,  not  subpart  D  of  part  347  as 
provided  for  in  the  current  regulation. 

A  technical  correction  is  also  being 
proposed  to  part  348 — Management 
Official  Interlocks.  §  348.2  regarding  the 
definition  of  Management  official  to 
correct  the  cross-reference  to  part  303  of 


this  chapter.  1  ho  correct  citation  should 
bp  to  12  CFR  303.im(b). 

I\     Kt'<|ui'sl  l(ir  I'lililu  (  (inimcnt  as  Part 
K.KPK A  ,irui  Kt-yuldtdrs  Hf\il)iiit\  .Act 
Regulatorv  Kt;vn!V\ 

Consistent  with  our  obligation 
pursuant  to  Section  2222  of  the 
Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996 
(EGRPRA.  12  U.S.C.  3311).  the  FDIC 
requests  public  comment  to  identify  any 
areas  of  part  303,  not  merely  those 
sections  for  which  changes  are  being 
proposed  today,  that  are  outdated, 
unnecessary,  or  unduly  burdensome. 
The  FDIC  also  requests  public  comment 
on  whether  part  303  should  be 
continued  without  change,  amended  or 
rescinded  to  minimize  any  significant 
economic  impact  it  may  have  on  a 
substantial  number  of  small  insured 
institutions  (i.e.,  those  with  assets  of 
$150  million  or  less)  consistent  with  our 
obligation  pursuant  to  Section  610  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  etseq.). 

\    Kcuiil.U()r\  Hrxibility  Act  Analysis 

Pursuant  to  5  US.c;.  605(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq..  the  FDIC  hereby  certifies  that  the 
proposed  amendments  set  forth  in  this 
proposed  rule  will  not,  if  promulgated 
through  a  final  rule,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
rule  makes  primarily  technical  changes 
to  the  existing  rule. 

The  FDIC  invites  the  public  to 
comment  on  whether  the  proposed  rule 
reduces  regulatory  burden  and  to 
provide  the  FDIC  with  suggested 
alternatives  to  those  set  forth  in  the 
proposed  rule.  The  FDIC  will  carefully 
review  all  comments  received  prior  to 
issuiiiL'  the  final  reeiilatinn 

\  i    I'.ijifi  work  Kfiiut  tuiii  .\i  t 

This  proposed  rule  does  not  create  or 
modify  any  collection  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.). 
Consequently,  no  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

\  II    I'l.im  I  anyutiUf  Kt'tjuiretociit 

Section  722  of  the  Gramm-Leach- 
Bliley  Act  of  1999  requires  the  federal 
banking  agencies  to  use  "plain 
language"  in  all  proposed  and  final 
rules  published  after  January  1.  2000. 
We  invite  your  comments  on  how  to 
make  this  proposal  easier  to  understand. 
For  example: 

(1)  Have  we  organized  the  material  to 
suit  your  needs? 
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[J.I  Are  the  reqinrcin'rits  in  the  rule 
clearly  stated? 

(3)  Does  the  rule  contain  technical 
language  or  jargon  that  isn't  clear? 

(4)  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

\'II.  .Assessment  of  Impact  of  Federal 
Regulation  on  Families 

The  FDIC  has  determined  that  the 
proposed  rule  will  not  affect  family 
well-being  within  the  meaning  of 
section  654  of  the  Treasur\-  and  General 
Government  Appropriations  Act,  1999, 
enacted  as  part  of  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act,  1999 
(Pub.  L.  105-277,  112  Stat.  2681). 

List  of  Subjects 

12  CFR  Part  303 

Administrative  practice  and 
procedure.  Banks,  banking,  Bank 
merger.  Branching.  Foreign  investments, 
Golden  parachute  payments,  Insured 
branches.  Interstate  branching. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Part  333 

Banks,  banking.  Corporate  powers. 

12  CFR  Part  347  * 

Bank  deposit  insurance.  Banks, 
Credit.  Foreign  banking.  Foreign 
investments.  Insured  branches, 
Investments,  Reporting  and 
recordkeeping  requirements,  United 
States  investments  abroad. 

12  CFR  Part  348 

Antitrust.  Banks,  banking.  Holding 
companies.  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  359 

Bank  deposit  insurance.  Banks, 
banking.  Golden  parachute  payments. 
Indemnity  payments. 

For  the  reasons  set  out  in  the 
preamble,  the  FDIC  hereby  proposes  to 
amend  12  CFR  parts  303,  333,  347,  348 
and  359 

PART  303— FILING  PROCEDURES 

1.  The  authorit}  ciiniioii  for  part  303 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  378.  1813.  1815.  1816, 
1817.  1818.  1819,  (Seventh  and  Tenth),  1820. 
1823.  1828.  1828a.  1831a.  1831e.  1831o. 
1831p-l.  1831W.  183.5a.  3104,  310.5.  3108. 
3207.  15  I'.S.r.  1001-1607.6716. 

§303.2     :  Amended] 

2.  In  §  303.2  remove  the  phrase,  "For 
purposes  of  this  part,"  and  add  in  its 
place  the  phrase,  "Except  as  modified  or 
otherwise  defined  in  this  part,  terms 
used  in  this  part  that  are  defined  in  the 


Federal  Deposit  Insurance  Act  (12 
U.S.C.  1811  et  seq.)  have  the  meanings 
provided  in  the  Federal  Deposit 
Insurance  Act.  Additional  definitions  of 
terms  used  in  this  part  are  as  follows:". 

§303.4     [Amended) 

3.  hi  §  303.4  after  the  phrase.  "For 
purposes  of  this  part,  "  add  the  words, 
"and  except  as  otherwise  specifically 
provided,". 

§303.8    [Amended] 

4.  hi  s  JUJ.b,  in  the  last  sentence  of 
paragraph  (a)  remove  "§  309.5(c)"  and 
add  in  its  place  "§  309.5(f)". 

5.  In  §303.11,  paragraph  {g)(3)(ii)  is 
revised  to  read  as  follows: 

§303.11      Decisions 


*    *    * 


(g) 

(3)  *   *    * 

(ii)  (A)  Any  other  relevant 
information,  mitigating  circumstance, 
documentation,  or  other  evidence  in 
support  of  the  applicant's  position.  An 
applicant  mav  also  request  a  hearing 
under  §303.10. 

(B)  Failure  by  an  applicant  to  file  a 
written  response  with  the  FDIC  to  a 
notice  of  intent  or  a  temporar}'  order 
within  the  specified  time  period,  shall 
constitute  a  waiver  of  the  opportunity  to 
respond  and  shall  constitute  consent  to 
a  final  order  under  this  paragraph  (g). 
The  FDIC  shall  consider  any  such 
response,  if  filed  in  a  timely  manner, 
within  30  days  of  receiving  the 
response. 
***** 

6.  Section  303.12  is  added  to  read  as 

follows: 

§303.12     Waivers. 

(a)  The  Board  of  Directors  of  the  FDIC 
(Board)  may.  for  good  cause  and  to  the 
extent  permitted  by  statute,  waive  the 
applicability  of  any  provision  of  this 
chapter. 

(b)  The  provisions  of  this  chapter  may 
be  suspended,  revoked,  amended  or 
waived  for  good  cause  shown,  in  whole 
or  in  part,  at  any  time  by  the  Board, 
subject  to  the  provisions  of  the 
Administrative  Procedure  Act  and  the 
provisions  of  this  chapter.  Any 
provision  of  the  rules  may  be  waived  by 
the  Board  on  its  own  motion  or  on 
petition  if  good  cause  thereof  is  shown. 

7.  In  §  303.22,  paragraph  (a)(1)  is 
amended  by  adding  a  sentence  at  the 
end  to  read  as  follows: 

§303.22     Processing. 

(1)*   *   *  An  eligible  holding 
company  is  defined  as  a  bank  or  thrift 
holding  company  that  has  consolidated 


assets  ol  at  least  Sidu  million  or  more, 
a  BOPEC  rating  of  at  least  "2"  for  bank 
holding  companies  or  an  above  average 
or  "A  '  rating  for  thrift  holding 
companies;  and  at  least  75  percent  of  its 
consolidated  depositor\-  institution 
assets  comprised  of  eligible  depository 
institutions. 
***** 

8.  Section  303.80  is  revised  to  read  as 
follows: 

§303.80     Scope. 

1  his  sutipart  sets  forth  the  procedures 
for  submitting  a  notice  to  acquire 
control  of  an  insured  state  nonmember 
bank  or  a  parent  company  of  an  insiu^d 
state  nonmember  bank  pursuant  to  the 
Change  in  Bank  Control  Act  of  1978, 
section  7(j)  of  the  FDI  Act  (12  U.S.C. 
1817{j)). 

9.  Section  303.81  is  revised  to  read  as 
follows: 

§303.81      Detmitions. 

For  purposes  of  this  subpart: 

Acquisition  includes  a  purchase, 
assignment,  transfer,  pledge  or  other 
disposition  of  voting  shares,  or  an 
increase  in  percentage  ownership 
resulting  from  a  redemption  of  voting 
shares  of  an  insured  state  nonmember 
bank  or  a  parent  company. 

Acting  in  concert  means  knowing 
participation  in  a  joint  activity  or 
parallel  action  towards  a  common  goal 
of  acquiring  control  of  an  insured  state 
nonmember  bank  or  a  parent  company, 
whether  or  not  pursuant  to  an  express 
agreement. 

Control  means  the  power,  directly  or 
indirectly,  to  direct  the  management  or 
policies  of  an  insured  bank  or  a  parent 
company  or  to  vote  25  percent  or  more 
of  any  class  of  voting  shares  of  an 
insured  bank  or  a  parent  company. 

Parent  Company  means  any  company 
that  controls,  direcdy  or  indirectly,  an 
insured  state  nonmember  bank. 

Person  means  an  individual, 
corporation,  partnership,  trust, 
association,  joint  venture,  pool, 
syndicate,  sole  proprietorship, 
unincorporated  organization,  and  any 
other  form  of  entity;  and  a  voting  trust, 
voting  agreement,  and  any  group  of 
persons  acting  in  concert.  10.  Section 
303.82  is  amended  by  revising 
paragraphs  (a),  (b),  (c)  and  (d)  to  read  as 
follows: 

§303.82     ^•a"sac;  ons  requiring  prior 
notice. 

(a)  Prior  notice  requirement.  Any 
person  acting  directly  or  indirectly,  or 
through  or  in  concert  with  one  or  more 
persons,  shall  give  the  FDIC  60  days 
prior  written  notice,  as  specified  in 
§  303.84,  before  acquiring  control  of  an 
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insiirnd  statr  noninember  bank  or  any 
parent  company,  unless  the  acquisition 
is  exempt  under  §  303.83. 

(b)  Acquisitions  requiring  prior 
notice —  (1)  Acquisition  of  control.  The 
acquisition  of  control,  unless  exempted, 
requires  prior  notice  to  the  FDIC. 

(2)  Rebuttable  presumption  of  control. 
The  FDIC  presumes  that  an  acquisition 
of  voting  shares  of  an  insured  state 
nonmember  bank  or  a  parent  company 
constitutes  the  acquisition  of  the  power 
to  direct  the  management  or  policies  of 
an  insured  bank  or  a  parent  company 
requiring  prior  notice  to  the  FDIC.  if. 
immediately  after  the  transaction,  the 
acquiring  person  (or  persons  acting  in 
concert)  will  own,  control,  or  hold  with 
power  to  vote  10  percent  or  more  of  any 
class  of  voting  shares  of  the  institution, 
and  if: 

(i)  The  institution  has  registered 
shares  under  section  12  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  781);  or 

(ii)  No  other  person  will  own,  control 
or  hold  the  power  to  vote  a  greater 
percentage  of  that  class  of  voting  shares 
immediately  after  the  transaction.  If  two 
or  more  persons,  not  acting  in  concert, 
each  propose  to  acquire  simultaneously 
equal  percentages  of  10  percent  or  more 
of  a  class  of  voting  shares  of  an  insured 
state  nonmember  bank  or  a  parent 
company,  each  such  jierson  shall  file 
prior  notice  with  the  FDIC. 

(c)  Acquisitions  of  loans  in  default. 
The  FDIC  presumes  an  acquisition  of  a 
Iflan  in  default  that  is  secured  by  voting 
shares  of  an  insured  state  nonmember 
bank  or  a  parent  company  to  be  an 
acquisition  of  the  underlying  shares  for 
purposes  of  this  section. 

(a)  Other  transactions.  Acquisitions 
other  than  those  set  forth  in  paragraph 
(b)(2)  of  this  section  resulting  in  a 
person's  control  of  less  than  25  percent 
of  a  class  of  voting  shares  of  an  insured 
state  nonmember  bank  or  a  parent 
company  are  not  deemed  by  the  FDIC  to 
constitute  control  for  purposes  of  the 
Change  in  Bank  Control  Act  (12  U.S.C. 
1817J). 

*  *  IK.  *  * 

11.  Section  303.83  is  amended  by 
revising  paragraphs  (a)(1)  through  (a)(2), 
(a)(6)  and  (a)(7),  (b)(1)  and  (b)(2),  and 
adding  paragraph  (a)(8)  to  read  as 
follows: 

'lotice. 

la)  •    *    • 

( 1 )  The  acquisition  of  additional 
voting  shares  of  an  insured  state 
nonmember  bank  or  a  parent  company 
by  a  person  who: 

(i)  Held  the  power  to  vote  25  percent 
or  more  of  any  class  of  voting  shares  of 
the  institution  continuously  since  the 


later  of  March  9,  1979,  or  the  date  that 
the  institution  commenced  business  as 
an  insured  state  nonmember  bank  or  a 
parent  company:  or 

(ii)  Is  presumed,  under  §  303.82(b)(2). 
to  have  controlled  the  institution 
continuously  since  March  9.  1979,  if  the 
aggregate  amount  of  voting  shares  held 
does  not  exceed  25  percent  or  more  of 
any  class  of  voting  shares  of  the 
institution  or,  in  other  cases,  where  the 
FDIC  determines  that  the  person  has 
controlled  the  institution  continuously 
since  March  9.  1979: 

(2)  The  acquisition  of  additional 
shares  of  a  class  of  voting  shares  of  an 
insured  state  nonmember  bank  or  a 
parent  company  by  any  person  (or 
persons  acting  in  concert)  who  has 
lawfully  acquired  and  maintained 
control  of  the  institution  (for  purposes 
of  §  303.82)  after  complying  with  the 
procedures  of  the  Change  in  Bank 
Control  Act  to  acquire  voting  shares  of 
the  institution  under  this  subpart; 
»         *         *         »         * 

(6)  The  receipt  of  voting  shares  of  an 
insured  state  nonmember  bank  or  a 
parent  company  through  a  pro  rata  stock 
dividend; 

(7)  The  acquisition  of  voting  shares  in 
a  foreign  bank,  which  has  an  insured 
branch  or  branches  in  the  United  States. 
(This  exemption  does  not  extend  to  the 
reports  and  information  required  under 
paragraphs  9.  10.  and  12  of  the  Change 
in  Bank  Control  Act  of  1978  (12  U.S.C. 
1817(j)(9).  (10).  and  (12));  and 

(8)  The  acquisition  of  voting  shares  of 
a  depository  institution  holding 
company  that  either  the  Board  of 
Governors  of  the  Federal  Reserve 
System  or  the  Office  of  Thrift 
Supervision  reviews  pursuant  to  the 
Change  in  Bank  Control  Act  (12  U.S.C. 
1817(j)). 

(b)  Prior  notice  exemption.  (1)  The 
following  acquisitions  of  voting  shares 
of  an  insured  state  nonmember  bank  or 
a  parent  company,  which  otherwise 
would  require  prior  notice  under  this 
subpart,  are  not  subject  to  the  prior 
notice  requirements  if  the  acquiring 
person  notifies  the  appropriate  FDIC 
office  within  90  calendar  days  after  the 
acquisition  and  provides  any  relevant 
information  requested  by  the  FDIC: 

(i)  The  acquisition  of  voting  shares 
through  inheritance; 

(ii)  The  acquisition  of  voting  shares  as 
a  bona  fide  gift;  or 

(iii)  The  acquisition  of  voting  shares 
in  satisfaction  of  a  debt  previously 
contracted  in  good  faith,  except  that  the 
acquirer  of  a  defaulted  loan  secured  by 
a  controlling  amount  of  a  state 
nonmember  bank's  voting  securities  or  a 
parent  company's  voting  securities  shall 
file  a  notice  before  the  loan  is  acquired. 


(2)  The  following  acquisitions  of 
voting  shares  of  an  insured  state 
nonmember  bank  or  a  parent  company, 
which  otherwise  would  require  prior 
notice  under  this  subpart,  are  not 
subject  to  the  prior  notice  requirements 
if  the  acquiring  person  notifies  the 
appropriate  FDIC  office  within  90 
calendar  days  after  receiving  notice  of 
the  acquisition  and  provides  any 
relevant  infurmation  requested  by  the 
FDIC. 

(i)  A  percentage  increase  in 
ownership  of  voting  shares  resulting 
from  a  redemption  of  voting  shares  by 
the  issuing  b.iiil  ^  r  i  parent  company; 
or 

(ii)  The  sale  of  shares  by  any 
shareholder  that  is  not  within  the 
control  of  a  person  resulting  in  that 
person  becoming  the  largest 
shareholder. 
»         »         *         *         * 

12.  Section  303.85  is  amended  by 
revising  paragraphs  (a)  and  (b)(1)  to  read 
as  follows:  ' 

§303  85     Processing 

i,aj  Acif  plant  f  uj  notice,  additional 
information.  The  FTDIC  shall  notify  the 
person  or  persons  submitting  a  notice 
under  this  subpart  in  writing  of  the  date 
the  notice  is  accepted  as  substantially 
complete.  Th"  FDir  may  request 
additional  iiiii n ni.itiini  at  any  time. 

(b)  Commencement  of  the  60-day 
notice  period:  consummation  of 
acquisition.  (1)  The  60-day  notice 
period  specified  in  §  303.82  shall 
commence  on  the  day  after  the  date  of 
acceptance  of  a  substantially  complete 
notice  by  the  appropriate  regional 
director.  The  notificant(s)  may 
consummate  the  proposed  acquisition 
after  the  expiration  of  the  60-day  notice 
period,  unless  the  FDIC  disapproves  the 
proposed  acquisition  or  extends  the 
notice  period. 
***** 

13.  Section  303.86  is  amended  by 

FPvisinc  paracranh  (cl  tn  read  as  follows: 

§  303  86     Public  notice  requirements 
***** 

(c)  Shortening  or  waiving  pubic 
comment  period,  waiving  publication: 
acting  before  close  of  public  comment 
period.  The  FDIC  may  shorten  the 
public  comment  period  to  a  period  of 
not  less  than  10  days,  or  waive  the 
public  comment  or  newspaper 
publication  requirements  of  paragraph 
(a)  of  this  section,  or  act  on  a  notice 
before  the  expiration  of  a  public 
comment  period,  if  it  determines  in 
writing  either  that  an  emergency  exists 
or  that  disclosure  of  the  notice, 
solicitation  of  public  comment,  or  delay 
until  expiration  of  the  public  comment 
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period  would  seriously  threaten  the 
safety  and  soundness  of  the  bcuik  to  be 
acquired 

14   in  S  iUJ  J44,  pdrdgrd(itis  u  ![4 ;  aiKi 
(c)(5)  are  revised  and  new  paragraph 
(c)(6)  is  added  to  read  as  follows: 

§  303  244     Golden  parachute  and 
severance  plan  payments. 

***** 

(c)    *   *   * 

(4)  The  cost  ul  the  proposed  payment 
and  its  impact  on  the  institution's 
capital  and  earnings; 

(5)  The  reasons  why  the  consent  to 
the  payment  should  be  granted;  and 

(6)  Certification  and  documentation  as 
to  each  of  the  points  cited  in 

§  359.4(a)(4). 


PART  333— EXTENSION  OF 
CORPORATE  POWERS 

15.  Ihe  authority  citation  for  part  333 
continues  to  read  as  follows: 

Vulhcinty:  12  U.S.C.  1816.  1818,  1819 
(•Seventh",  '•Eighth"  and  "Tenth"),  1828, 
1828(m),  1831p-l(c). 


§  333.  4    [Amended] 

It)   In  «;  .iJ.5  4   pdidgrdphs  (a)  and  (c) 
are  amended  by  removing  the  words 
"^303  15  of  this  chapter"  and  adding  in 

itH'ir  pid(  e  the  words  "subpart  I  of  part 
30.^  of  this  chapter." 

PART  347— INTERNATIONAL 
BANKING 

17    [he  authority  citation  for  part  347 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1813,  1815,  1817, 
1819,  1820'  1828.  3103.  3104,  3105,  3108: 
T^tle  IX,  Pub.  L.  98-181,  97  Stat.  1153. 

18.  Section  347.108  is  amended  by 

revisine  paraeraph  (f)  to  read  as  follows: 

§347  108     Obtaining  FDIC  approval  to 
Invest  in  foreign  organizations. 

(f)  Procedures.  Procedures  for 
applications  and  notices  under  this 
section  are  set  out  in  subpart  J  of  part 
303  of  this  chapter. 

PART  348— MANAGEMENT  OFFICIAL 
INTERLOCKS 

19.  The  authority  citation  for  part  348 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1823(k),  3207. 


20.  In  §  348.2.  paragraph  (j)(l)(iii)  is 
revised  to  read  as  follows: 

§346.2     Definitions, 


(j)     *    *    * 
(1)     *    *    * 

(iii)  A  senior  executive  officer  as  that 
term  is  defined  in  12  CFR  303.101(b). 


PART  359— GOLDEN  PARACHUTE 
AND  INDEMNIFICATION  PAYMENTS 

21.  The  authority  citation  for  ptui  359 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1828{k). 

§  359  '     'Arnended* 

^^.  lii  >  j^b  ii;nl)(ii)(C)  remove  the 
reference  to  "§  303.14(a)(4)"  and  add  in 
its  place,  "§303. 101(c)". 

Dated  at  Washington.  DC,  this  3rd  day  of 
December.  2002. 

By  order  of  the  Board  of  Directors. 
Federal  Deposit  Insurance  Corporation. 
Valerie  Best, 

Assistant  Executive  Secretary. 
[FR  Doc.  02-31921  Filed  12-26-02:  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Applications  (or  Deposit  Insurance 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

action:  Final  agency  policy  statement; 

iHninlrncnt. 


SUMMARY:  The  FDIC  is  amending  its 
Statement  of  Policy  on  Applications  for 
Deposit  Insurance  to  reflect  changes 
resulting  from  an  internal 
reorganization.  The  reorganization 
merged  the  Division  of  Supervision  and 
the  Division  of  Compliance  and 
Consumer  Affairs.  Additional  changes 
were  made  to  reflect  recent  statutory 
requirements.  The  amended  statement 
of  policy  is  intended  to  be  read  in 
conjunction  with  the  deposit  insurance 
provisions  of  the  FDIC's  revised 
regulations  governing  applications  filed 
with  the  FDIC.  which  appears  elsewhere 
in  this  issue  of  the  Federal  Register. 
EFFECTIVE  DATE:  nr(iTnh.>r  :^7,  ;20n2. 
FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Supervision  and  Consumer 
Protection:  Mindy  West,  Examination 
Specialist,  (202/898-7221):  or  Legal 
Division:  Supervision  and  Legislation 
Branch,  Robert  C.  Fick,  Counsel,  Legal 
Division.  (202/898-8962),  FDIC,  550 
17th  Street.  NW.  Washington.  DC. 
20429 

suPPi  f  MfcNTARY  INFORMATION:  On  june 
30.  2002.  the  I'UIC  implumented  an 
internal  reorganization.  See:  67  FR 
44351,  July  2,  2002.  The  primary 
purpose  of  the  reorganization  was  to 
streamline  the  management  and 
decision  making  process.  As  part  of  the 
reorganization,  several  divisions  were 
merged.  In  particular,  the  Division  of 
Supervision  was  merged  with  the 
Division  of  Compliance  and  Consumer 
Affairs  to  create  the  Division  of 
Supervision  and  Consumer  Protection. 
The  reorganization  has  necessitated 
changes  to  the  Statement  of  Policy  on 
Applications  for  Deposit  Insurance 
(Statement  of  Policy)  to  reflect  the  new 
structure,  since  there  are  references  to 
the  former  divisions  and  management 
structure  in  the  prior  Statement  of 
Policy. 

In  conjunction  with  the  revisions  to 
the  Statement  of  Policy,  the  FDIC  is  also 
amending  12  CFR  part  303  (part  303)  of 
the  FDIC's  regulations  governing 
application,  notice  and  request 
procedures.  The  amendments  to  part 
303  reflect  the  FDIC's  new 
organizational  structure.  The  FDIC  is 
also  removing  and  updating  the 
delegations  of  authority  previously 
found  in  part  303  to  provide  greater 


flexibility  and  efficiency  when  making 
decisions  throughout  the  application 
pn)cess.  As  a  result  of  these  changes,  the 
amended  Statement  of  Policy  is 
intended  to  be  read  in  conjunction  with 
the  revised  deposit  insurance  provisions 
of  newly-amended  part  303.  notice  of 
which  is  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Section  307(c)  of  the  Gramm-Leach- 
Bliley  Act  (GLBA)  requires  the  FDIC  to 
consult  with  the  appropriate  state 
insurance  regulator  before  making  any 
determination  relating  to  the  initial 
affiliation  of.  or  the  continuing 
affiliation  of.  a  depository  institution 
with  a  company  engaged  in  insurance 
activities.  On  December  12.  2001.  the 
Office  of  the  Comptroller  of  the 
Currency,  the  FDIC  and  the  Office  of 
Thrift  Supervision  puhlislicd  a  final 
notice  in  the  Federal  Register  (66  FR 
64341)  revising  the  Interagency  Charter 
and  Federal  Deposit  Insurance 
Application  (Application)  to.  in  part, 
add  an  item  to  the  form  to  collect 
information  required  by  GLBA.  The 
FDIC  is  now  amending  the  Statement  of 
Policy  to  conform  to  the  recently 
updated  Application  to  include  the 
specified  information  required  therein. 
The  information  that  is  required  is  the 
name  of  the  affiliated  insurance 
company,  a  description  of  its  insurance 
activities,  a  list  of  each  state  and  the 
lines  of  business  in  that  state  in  which 
the  company  holds,  or  will  hold,  an 
insurance  license.  The  applicant  must 
also  indicate  the  state  where  the 
company  holds  a  resident  license  or 
charter,  as  applicable. 

The  Statement  of  Policy  published 
August  20.  1998  (63  FR  44756)  is  hereby 
amended  as  follows: 

FDIC  Statement  of  Policy  on 

Applir.itions  tor  Dr-posit  Insuranr  p 


PiuLL'duri'h 

Forms  and  instructions  for  applying 
for  deposit  insurance  may  be  obtained 
from  any  FDIC  regional  director. 
Completed  applications  should  be  filed 
with  the  appropriate  FDIC  office. 
Organizers  and  incorporators 
(collectively,  "incorporators")  of 
proposed  new  depository  institutions 
should  file  their  applications  with  the 
FDIC  and  the  appropriate  chartering 
authority  at  the  same  time.  Information 
provided  to  the  chartering  authority  that 
is  also  needed  as  part  of  the  deposit 
insurance  application  may  be  provided 
to  the  FDIC  by  appending  a  copy  of  the 
information  to  the  FDIC  application. 
Use  of  the  FDIC  application  form  is 
optional;  however,  the  material 
submitted  to  the  FDIC  must  contain  all 


information  requested  in  the  FDIC 
application  form,  unless  the  FDIC 
otherwise  indicates.  In  addition,  all 
incorporators  must  sign  and  submit  the 
signature  page  of  the  FDIC's  deposit 
insurance  application  form,  even  if  the 
application  itself  is  not  being  used.  It  is 
strongly  recommended  that  a 
representative(s)  of  the  organizing  group 
meet  with  the  chartering  authority  and 
the  FDIC  prior  to  filing  an  application 
to  reach  an  understanding  of  the 
information  requirements  of  each 
agency.  This  practice  typically 
facilitates  processing  and  eliminates 
unnecessary  delays.  Information 
requirements  may  not  be  as  extensive 
for  applications  sponsored  by  existing 
holding  companies  or  other  well- 
established  banking  groups.  The  FDIC 
may  take  final  action  prior  to  final 
action  by  other  regulatory  authorities  in 
cases  in  which  the  FDIC  has  determined 
that  there  is  no  material  disagreement 
on  the  action  to  be  taken. 
***** 

Section  307(c)  of  the  Gramm-Leach- 
Bliley  Act  (GLBA)  requires  the  FDIC  to 
consult  with  the  appropriate  State 
insurance  regulator  before  making  any 
determination  relating  to  the  initial 
affiliation  of,  or  the  continuing 
affiliation  of,  a  depository  institution 
with  a  company  engaged  in  insurance 
activities.  As  a  result  of  this 
requirement,  applicants  that  are,  or  will 
be.  affiliated  with  a  company  engaged  in 
insurance  activities  that  is  subject  to 
supervision  by  a  state  insurance 
regulator  must  submit  the  following 
information  as  part  of  its  application:  (1) 
The  name  of  the  insurance  company;  (2) 
a  description  of  the  insurance  activities 
that  the  company  is  engaged  in  and  has 
plans  to  conduct;  and  (3)  a  list  of  each 
state  and  the  lines  of  business  in  that 
state  which  the  company  holds,  or  will 
hold,  an  insurance  license.  Applicants 
must  also  indicate  the  state  where  the 
company  holds  a  resident  license  or 
charter,  as  applicable. 

Propiisf'd  I)»'p()sil(irv  Institutions 

«  a  &  X  > 

Where  the  proposed  depository 
institution  will  be  a  subsidiary  of  an 
existing  bank  or  thrift  holding  company, 
the  FDIC  will  consider  the  financial  and 
managerial  resources  of  the  parent 
organization  in  assessing  the  overall 
proposal  and  in  evaluating  the  statutory 
factors  prescribed  in  section  6  of  the 
Act.  In  such  circumstances,  the 
application  for  deposit  insurance  should 
contain  a  copy  of  any  information 
submitted  to  the  holding  company's 
primary  federal  regulator.  Subpart  B  of 
part  303  of  the  FDIC's  regulations  (12 
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CFR  303.20-.25J  discusses  certain 
expedited  procedures  that  may  be 
available  to  eligible  depository 
institutions  or  eligible  holding 
companies  (as  those  terms  are  defined 
in  the  regulation). 

The  FDIC;  may  conduct  examinations 
and/or  investigations  to  develop 
essential  information  with  respect  to 
deposit  insuranc  ('  applications  The 
FUIC  will  determinp  the  need  to 
conduct  an  investigation  and  its  scope. 
Every  effort  will  be  made  to  coordinate 
any  FDIC  investigation  with  anv 
investigations  (,ondu(,led  by  other 
regulators. 
***** 

Statutorv  Factors 


2.  Adequacy  of  the  Capital  Structure 

***** 

(b)  Wholly  owned  subsidiary  of  a 
holding  company — If  the  applicant  is 
being  established  as  a  wholly  owned 
subsidiary  of  an  eligible  holding 
company  (as  defined  in  part  303, 
subpart  B).  the  FDIC  will  consider  the 
financial  resources  of  the  parent 
organization  as  a  factor  in  assessing  the 
adequacy  of  the  proposed  initial  capital 
injection.  In  such  cases,  the  FDIC  may 
find  favorably  with  respect  to  the 
adequacy  of  capital  factor,  when  the 
initial  capital  injection  is  sufficient  to 
provide  for  a  Tier  1  leverage  capital 
ratio  of  at  least  8%  at  the  end  of  the  first 
year  of  operation,  based  on  a  realistic 
business  plan,  or  the  initial  capital 
injection  meets  the  $2  million  minimum 
capital  standard  set  forth  in  this 
Statement  of  Policy,  or  any  minimum 
standards  established  by  the  chartering 
authority,  whichever  is  greater.  The 
holding  company  shall  also  provide  a 
written  commitment  to  maintain  the 
proposed  institution's  Tier  1  leverage 
capital  ratio  at  no  less  than  8  % 
throughout  the  first  three  years  of 
operation. 

(c)  Operating  insured  offices — If  the 
proposal  involves  the  acquisition  of  an 
insured  operating  office  or  offices,  the 
applicant  may  request  that  the 
benchmark  for  evaluating  the  adequacy 
of  capital  be  an  amount  necessary  for 
the  newly  chartered  institution  to  be 
classified  as  well  capitalized,  as  defined 
by  its  primary  federal  regulator.  In  such 
cases,  the  FDIC  may  find  favorably  with 
respect  to  the  capital  factor  based  on  a 
favorable  finding  with  respect  to  the 
following: 
***** 

4.  General  Character  and  Fitness  of  the 
Management 


All  proposed  depository  institutions 
shall  provide  at  least  a  five  member 
board  of  directors.  The  identity  and 
qualifications  of  the  proposed  full-time 
chief  executive  officer  should  be  made 
known  to  the  FDIC  as  soon  as  possible, 
preferably  when  the  application  is  filed 
with  the  appropriate  FDIC  office.  Prior 
to  the  opening  of  the  institution, 
proponents  must  advise  the  FDIC  in 
writing  of  any  change  in  the  directorate, 
senior  active  management,  or  a  change 
in  the  ownership  of  stock  which  would 
result  in  a  shareholder  owning  10%  or 
more  of  the  total  shares  of  either  the 
depository  institution  or  its  holding 
company. 
***** 

(b)  Stock  benefit  plans — Stock  benefit 
plans,  including  stock  options,  stock 
warrants,  and  other  similar  stock  based 
compensation  plans  will  be  reviewed  by 
the  FDIC  and  must  be  fully  disclosed  to 
all  potential  subscribers.  Participants  in 
stock  benefit  plans  may  include 
incorporators,  directors,  and  officers.  A 
description  of  any  such  plans  proposed 
must  be  included  in  the  application 
submitted  to  the  apprgpriate  FDIC 
office.  The  structure  of  stock  benefit 
plans  should  encourage  the  continued 
involvement  of  the  participants  and 
serve  as  an  incentive  for  the  successful 
operation  of  the  institution.  Stock 
benefit  plans  should  contain  no  feature 
that  would  encourage  speculative  or 
high  risk  activities  or  serve  as  an 
obstacle  to  or  otherwise  impede  the  sale 
of  additional  stock  to  the  general  public. 
***** 

(c)  Background  and  biographical 
information — Proposed  directors, 
officers,  and  10%  shareholders  must  file 
financial  and  biographical  information 
in  connection  with  the  deposit 
insurance  application.  The  FDIC  may 
request  a  report  from  the  Federal  Bureau 
of  Investigation  or  other  investigatory 
agencies  on  these  individuals. 
Fingerprinting  of  individuals  may  be 
required.  Background  checks  and 
fingerprinting  may  be  waived  by  the 
FDIC  for  individuals  who  are  currently 
associated  with,  or  have  had  a  recent 
past  association  with,  an  insured 
depository  institution.  When  the 
proposed  depository  institution  is  being 
established  as  a  wholly  owned 
subsidiary  of  an  eligible  holding 
company,  the  FDIC  may  waive  financial 
information  for  those  persons  who  are 
being  proposed  as  directors  or  officers  of 
the  applicant.  Background  checks 
conducted  by  other  federal  financial 
institution  regulators  in  connection  with 
charter  applications  are  generally 
adequate  for  the  FDIC  if  the  other 
regulators  agree  to  notify  the  FDIC  of 


instances  in  which  hinner  investigaiion 
is  warranted. 

In  the  event  any  present  or 
prospective  director,  officer,  employee, 
controlling  stockholder,  or  agent  of  the 
applicant  has  been  convicted  of  any 
criminal  offense  involving  dishonesty, 
breach  of  trust,  or  money  laundering,  or 
has  agreed  to  enter  into  a  pretrial 
diversion  or  similar  program  in 
connection  with  a  prosecution  of  such 
offense,  the  applicant  must  obtain  the 
FDIC's  written  consent  under  section  19 
of  the  Act  (12  U.S.C.  1829),  before  any 
such  person  may  serve  in  one  or  more 
of  those  capacities.  Guidelines  regarding 
section  19  applications  may  be  obtained 
from  the  appropriate  FDIC  office. 
***** 

5.  Risk  Presented  to  the  Bank  Insurance 
Fund  or  Savings  Assdtiation  Insurance 
Fund 

In  order  to  resolve  this  factor 
favorably,  the  FDIC  must  be  assured  that 
the  proposed  institution  does  not 
present  an  undue  risk  to  the  Bank 
Insurance  Fund  or  the  Savings 
Association  Insurance  Fund.  As  a 
general  matter,  the  FDIC  interprets  this 
factor  very  broadly.  In  making  its 
determination,  the  FDIC  will  rely  on  any 
information  available  to  it.  including, 
but  not  limited  to  the  applicant's 
business  plan.  The  FDIC  expects  that  an 
applicant  will  submit  a  business  plan 
commensurate  with  the  capabilities  of 
its  management  and  the  financial 
commitment  of  the  incorporators.  Any 
significant  deviation  from  the  business 
plan  within  the  first  three  years  of 
operation  must  be  reported  by  the 
insured  depository  institution  to  the 
primary  federal  regulator  before 
consummation  of  the  change. 
Submission  of  an  unsound  business 
plan  will  unfavorably  impact  the 
finding  concerning  this  factor.  An 
applicant's  business  plan  should 
demonstrate  the  following: 


Proposed  Depositorv  Institutions 
Formed  for  the  Sole  Purpose  of 
Acquiring  Assets  and  .\ssuming 
Liabilities  of  an  Insured  In*-!  il  ution  in 

Detauit 

Proponents  should  contact  the 
appropriate  FDIC  office  as  soon  as 
possible  if  they  are  interested  in 
acquiring  assets  and/or  assuming 
liabilities  of  an  institution  in  default. 
Due  to  the  time  constraints  involved 
with  this  type  of  transaction, 
information  submissions  and 
applications  will  be  abbreviated. 
CJenerally.  a  letter  request  accompanied 
by  copies  of  applications  filed  with 
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other  federal  or  st  r  itory 

authorities  will  be  miiiu  itmt.  Other 
information  will  be  requested  only  as 
needed  by  the  FDIC. 

By  order  of  the  Board  of  Dire<;tors. 

Dated  at  Washington.  DC,  this  3rd  day  of 
December.  2002. 

Federal  Deposit  Insurance  Corporation. 
Valerie  |.  Best. 

Assistant  Executive  Secretary. 
[FR  D()(    02-31920  Filed  12-26-02:  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

FDIC  Statement  of  Policy  on  Bank 
Merger  Transactions 

AbtNCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

action:  Final  agency  policy  statement; 

cii'iulmont. 

bUMMAH'i :  The  FDIC  is  amending  its 
Statement  of  Policy  on  Bank  Merger 
Transactions  to  reflect  changes  made 
pursuant  to  an  internal  reorganization. 
The  reorganization  merged  the  Division 
of  Supervision  and  the  Division  of 
Compliance  and  Consumer  Affairs.  The 
amended  Statement  of  Policy  is 
intended  to  be  read  in  conjunction  with 
the  merger  provisions  of  the  FDIC's 
revised  regulations  governing 
applications  filed  with  the  FDIC,  which 
ippears  elsewhere  in  this  issue  of  the 
hi'deral  Rp^ister. 
i  f  K'  Tivt  :)ArE:  Derembor  27.  2002. 

f  ;U*  (-uMrntH  INFORM  A  Ti.'i^  CONTACT: 

rvliiiuN  vVt'>t.  1. \<iiniiiiiiujii  Specialist, 
Division  of  Supervision  and  Consumer 
Protection,  (202/898-7221);  Robert  C. 
Fick,  Counsel,  Legal  Division.  (202/898- 
8962),  FDIC,  Washington,  DC  20429. 
SUPP!  eMtNTAPv  INFORMATION:  Oxi  lune 
Ju,    i     _,    :.    :  ,      luented  an 

internal  reorganization.  The  primary 
purpose  of  the  reorganization  was  to 
streamline  the  management  and 
decision  making  processes.  As  part  of 
the  reorganization,  several  divisions 
were  merged.  In  particular,  the  Division 
of  Supervision  was  merged  with  the 
Division  of  Compliance  and  Consumer 
Affairs  to  create  the  Division  of 
Supervision  and  Consumer  Protection. 
The  reorganization  has  necessitated 
changes  to  the  Statement  of  Policy  on 
Bank  Merger  Transactions  (Statement  of 
Policy),  to  reflect  the  new  structure 
since  there  are  references  to  the  former 
divisions  and  management  structure  in 
the  prior  Statement  of  Policy. 

In  conjunction  with  the  revisions  to 
the  Statement  of  Policy,  the  FDIC  is  also 
amending  12  CFR  part  303  (part  303)  of 


the  FDIC's  regulations  governing 
application,  notice,  and  request 
procedures.  The  amendments  to  part 
303  reflect  the  FDIC's  new 
organizational  structure.  The  FDIC  is 
also  removing  and  updating  the 
delegations  of  authority  previously 
found  in  part  303  to  provide  greater 
flexibility  when  making  decisions 
throughout  the  application  process.  As 
a  result  of  these  changes,  the  revised 
Statement  of  Policy  is  intended  to  be 
read  in  conjunction  with  the  revised 
merger  provisions  of  newly-amended 
part  303,  notice  of  wh    h  i    published 
in  this  issue  of  the  FedtraJ  Register. 

Section  307(c)  of  the  Gramm-Leach- 
Bliley  Act  (GLBA)  requires  the  FDIC  to 
consult  with  the  appropriate  state 
insurance  regulator  before  making  any 
determination  relating  to  the  initial 
afflliation  of,  or  the  continuing 
afflliation  of,  a  depository  institution 
with  a  company  engaged  in  insurance 
activities.  On  April  29,  2002.  the  Office 
of  the  Comptroller  of  the  Currency, 
Board  of  Governors  of  the  Federal 
Reserve  System,  FDIC  and  the  Office  of 
Thrift  Supervision  published  a  final 
notice  in  the  Federal  Register  (67  FR 
21014)  revising  the  Interagency  Bank 
Merger  Act  Application  (Application)  to 
add  an  item  to  the  form  to  collect 
information  required  by  GLBA.  The 
FDIC  is  now  amending  the  Statement  of 
Policy  to  conform  to  the  recently 
updated  Application  to  include  the 
specified  information  required  therein. 
The  information  that  is  required  is  the 
name  of  the  affiliated  insurance 
company,  a  description  of  its  insurance 
activities,  a  list  of  each  state  and  the 
lines  of  business  in  that  state  in  which 
the  company  holds,  or  will  hold,  an 
insurance  license.  The  applicant  must 
also  indicate  the  state  where  the 
company  holds  a  resident  license  or 
charter,  as  applicable. 

The  Statement  of  Policy  published 
December  1,  1998  (63  FR  66184)  is 
herpbv  amended  as  follows- 

t  I  )i(     St.ilcmciit  lit  I'dhi  \   <m  H.iiik 
Mt  !  >'i'i    I  r , ins, II  tum>. 


II     \  jiplii  <ihnii  I'r  111  ciiures 

1    .ijiyti,  iiii'-i:  iiiiiit^  i\pplication 
forms  and  instructions  may  be  obtained 
from  the  appropriate  FDIC  office. 
Completed  applications  and  any  other 
pertinent  materials  should  be  filed  with 
the  appropriate  FDIC  office.  The 
application  and  related  materials  will  be 
reviewed  by  the  FDIC  for  compliance 
with  applicable  laws  and  FDIC  rules 
and  regulations.  When  all  necessary 
information  has  been  received,  the 


application  will  be  processed  and  a 
decision  rendered  by  the  FDIC. 

***** 

3.  Publication  of  notice.  The  FDIC 
will  not  take  final  action  on  a  merger 
application  until  notice  of  the  proposed 
merger  transaction  is  published  in  a 
newspaper  or  newspapers  of  general 
circulation  in  accordance  with  the 
requirements  of  section  18(c)(3)  of  the 
Federal  Deposit  Insurance  Act.  See 
§  303.65  of  the  FDIC  rules  and 
regulations  (12  CFR  303.65).  The 
applicant  must  furnish  evidence  of 
publication  of  the  notice  to  the 
appropriate  FDIC  office  following 
compliance  with  the  publication 
requirement.  See  §  303.7(b)  of  the  FDIC 
rules  and  regulations  (12  CFR  303.7(b)). 
***** 

6.  Merger  decisions  available. 
Applicants  for  consent  to  engage  in  a 
merger  transaction  may  find  additional 
guidance  in  the  reported  bases  for  FDIC 
approval  or  denial  in  prior  merger 
transaction  cases  compiled  in  the  FDIC's 
annual  "Merger  Decisions"  report. 
Reports  may  be  obtained  from  the  FDIC 
Public  Information  Center,  Room  100, 
801  17th  St;     '  '.W.Washington,  ex: 
20434.  Reports  may  also  be  viewed  at 
h  ftp  .11  www. jdic.gov. 


Ill    I  \  .ilu.iliim  lit  NliTLiir    \()[)Ih  atmris 
***** 

Special  Information  requirement  if 
applicant  is  affiliated  with  or  will  be 
affiliated  with  an  insurance  company. 

If  the  institution  that  is  the  subject  of 
the  application  is,  or  will  be,  affiliated 
with  a  company  engaged  in  insurance 
activities  that  is  subject  to  supervision 
by  a  state  insurance  regulator,  the 
applicant  must  submit  the  following 
information  as  part  of  its  application:  (1) 
The  name  of  insurance  company;  (2)  a 
description  of  the  insurance  activities 
that  the  company  is  engaged  in  and  has 
plans  to  conduct;  and  (3)  a  list  of  each 
state  and  the  lines  of  business  in  that 
state  which  the  company  holds,  or  will 
bold,  an  insurance  license.  Applicant 
must  also  indicate  the  state  where  the 
company  holds  a  resident  license  or 
charter,  as  applicable. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC.  this  3rd  day  of 
December,  2002. 

Federal  Deposit  insurance  Corporation. 
Valerie ).  Best, 

Assistant  Executive  Secretary. 
|FR  Doc.  02-31919  Filed  12-26-02;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Office  of  Labor  Management 
Standards 

29  CFR  Parts  403  and  408 
RIN  1215  AB  iJ 

Labor  Organization  Annual  Financial 
Reports 

AGENCY;  Office  of  Labor-Management 
Standards.  Employment  Standards 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  proposed  rulemaking; 
request  for  comments. 


summary:  The  Department  of  Labor's 
Lmpioyment  Standards  Administration 
(ESA)  is  proposing  to  revise  forms  LM- 
2,  LM-3,  and  LM-4,  which  are  used  by 
labor  organizations  to  file  the  annual 
financial  reports  required  under  title  II 
of  the  Labor- Management  Reporting  and 
Disclosure  Act  of  1959,  as  amended 
(LMRDA  or  Act)  with  ESAs  Office  of 
Labor-Management  Standards  (OLMS). 
The  purpose  of  this  reform  is  to  improve 
the  transparency  and  accountability  of 
labor  organizations  to  their  members, 
the  public,  and  the  government,  to 
increase  the  information  available  to 
members  of  labor  organizations;  and  to 
make  the  data  disclosed  in  such  reports 
more  understandable  and  accessible. 
The  Department  invites  comment  on 
this  proposed  rule  and  the  revised 
forms,  as  well  as  on  the  instructions  for 
filling  out  the  forms. 

Some  of  the  reforms  proposed  include 
requiring  form  LM-2  filers  to  file  reports 
electronically  (unless  the  labor 
organization  claims  a  temporary 
hardship  exemption  or  applies  for  and 
is  granted  a  continuing  hardship 
exemption),  to  identify  "major"  receipts 
and  disbursements,  and  to  allocate 
disbursements  among  several  categories 
provided  on  the  form.  The  proposal 
would  also  require  all  covered  labor 
organizations  to  report  the  assets, 
liabilities,  receipts,  and  disbursements 
of  organizations  with  annual  receipts  of 
$200,U00  or  more  that  meet  the  statutory 
deflnition  of  a  "trust  in  which  a  labor 
organization  is  interested"  in  order  to 
ensure  meaningful  disclosure  to  union 
members  and  prevent  the  circumvention 
of  the  reporting  requirements  of  title  II. 
Finally,  the  proposal  would  make 
conforming  changes,  as  described 
below,  to  the  other  labor  organization 
annual  fmancial  reporting  forms,  form 
LM-3  and  form  LM-4,  which  are 
affected  in  limited  ways.  The 
Department  invites  comments  with 
respect  to  the  benefits  of  these  changes, 
the  ease  or  difficulty  with  which  labor 
organizations  will  be  able  to  comply. 


and  whether  the  inforniation  that  would 
be  provided  to  union  members,  the 
public,  and  the  government  if  these 
changes  were  implemented  would  be 
meaningful,  useful,  and  in  accordance 
with  the  purposes  of  the  Act. 
DATES:  Comments  must  be  received  on 
or  before  February  25,  2003. 
ADDRESSES:  Comments  should  be  sent  to 
V  11  ioi  id  A.  Lipnic.  Assistant  Secretary 
for  Employment  Standards,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Room  N-5605. 
Washington.  DC  20210. 

All  commenters  are  advised  that  U.S. 
mail  delivery  in  the  Washington,  DC 
area  has  been  slow  and  erratic  due  to 
the  ongoing  concerns  involving  anthrax 
contamination.  All  commenters  must 
take  this  into  consideration  when 
preparing  to  meet  the  deadline  for 
submitting  comments.  As  a  convenience 
to  commenters,  comments  may  be 
transmitted  by  e-mail  to  FormLM2- 
comments@dol-esa.gov  or  by  facsimile 
(FAX)  machine  to  (202)  693-1340  To 
assure  access  to  the  FAX  equipment, 
only  comments  of  five  or  fewer  pages 
will  be  accepted  via  FAX  transmittal, 
unless  arrangements  are  made  prior  to 
faxing,  by  calling  the  number  below  and 
scheduling  a  time  for  fax  receipt  by 
OLMS. 

It  is  recommended  that  you  confirm 
receipt  of  your  comment  by  contacting 
(202)  693-0122  (this  is  not  a  toll-free 
number).  Individuals  with  hearing 
impairments  may  call  1-800-877-8339 
(TTY/TDD). 

Comments  will  be  available  for  public 
inspection  during  normal  business 
Jimii',  ,(l  tht'  .ihi)V(!  address 

FOP  f  UHTMtH  INFORMATION  CONTACT: 
Victcjrid  A.  Lipnic,  Assistant  Secretary 
for  Employment  Standards,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  S-2321. 
Washington,  DC  20210,  olms-mail@dol- 
esa.gov,  (202)  693-0122  (this  is  not  a 
toll-free  number).  Individuals  with 
hearing  impairments  mav  call  1-800- 
877-8339  (TTY/TDD). 
SUPPLEMENTARY  INFORMATION: 

1    BdLkj;ruuiid 

Over  the  course  of  the  last  century, 
there  have  been  tremendous  changes  in 
the  American  workplace.  Not  only  has 
the  size  of  the  American  workforce 
increased  dramatically — roughly  six- 
fold— but  the  "composition  of  the  labor 
force  shifted  from  industries  dominated 
by  primary  production  occupations, 
such  as  farmers  and  foresters,  to  those 
dominated  by  professional,  technical, 
and  service  workers."  Report  on  the 
American  Workforce.  U.S.  Department 
of  Labor.  2001.  p.  3.  The  way  in  which 


American  workers  are  compensated  has 
also  changed  considerably.  In  1966,  over 
80%  of  total  compensation  consisted  of 
wages  and  salaries,  with  less  than  20% 
representing  benefits.  By  2000,  wages 
dropped  to  73%  of  total  compensation 
and  benefits  grew  to  27%  of  the 
compensation  package.  Id.  at  p.  76,  87. 
Today's  workforce — which  is  better 
educated,  more  empowered,  and  more 
familiar  with  financial  data  and 
transactions  than  ever  before — expecis 
relevant  and  useful  information  in  order 
to  make  fundamental  career  decisions, 
evaluate  options  and  exercise  legally 
guaranteed  rights.  American  workers 
rightly  expect  to  receive  such 
information  not  only  from  their 
government  and  their  employers,  but 
also  from  labor  organizations  that 
represent  them  or  seek  to  represent 
them  in  the  workplace. 

Labor  organizations  also  have 
changed  tremendously  since  the 
enactment  of  the  LMRDA  in  1959.  There 
are  now  far  fewer  small,  independent 
unions  and  more  large  unions  affiliated 
with  a  national  or  international  body.  In 
2000,  5,426  unions,  including  141 
national  and  international  unions, 
reported  $200,000  or  more  in  total 
annual  receipts — the  threshold  at  which 
a  labor  organization  must  use  form  LM- 
2  to  file  the  annual  financial  report 
required  by  the  LMRDA.  In  fact,  many 
large  unions  today  resemble  modem 
corporations  in  their  structure,  scope 
and  complexity.  A  large  number  of  them 
manage  full-featured  benefit  plans  for 
their  members,  maintain  close  business 
relationships  with  financial  service 
providers  such  as  insurance  companies 
and  investment  firms,  offer  multiple 
compensation  opportunities  to  their 
senior  executives  and  officials,  operate 
revenue-producing  subsidiaries, 
conduct  extensive  government  lobbying, 
and  participate  in  foundations  and 
charitable  activities. 

As  labor  organizations  have  become 
more  multifaceted  and  have  created 
hybrid  structures  for  their  various 
activities,  the  form  used  to  report 
financial  information  with  respect  to 
these  activities,  which  has  remained 
significantly  unchanged,  has  become  a 
barrier  to  the  full  and  transparent 
reporting  intended  by  the  Act. 
Moreover,  just  as  in  the  corporate  sector, 
there  have  been  a  number  of  financial 
failures  and  irregularities  involving 
pension  funds  and  other  member 
accounts  maintained  by  labor 
organizations.  These  failures  and 
irregularities  result  in  direct  financial 
harm  to  union  members.  If  the  members 
of  labor  organizations  had  more 
complete,  understandable  information 
about  their  unions'  financial 
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transactions,  investment.'-  ,in  i  --niNcni  \-. 
they  would  be  in  a  much  hitttr  {lu^ition 
than  they  are  today  to  protect  their 
personal  financial  interests  and  exercise 
their  democratic  rights  of  self- 
governance. 

In  light  of  the  changes  in  the 
American  workplace,  the  availability  of 
technical  improvements,  and  the 
increasing  complexity  of  many  union 
firi,ini:ial  activilics  rcporlpd  under  tho 
I.MRDA.  the  Department  believes  that 
reasonable  changes  must  be  made  to  the 
forms  required  under  title  II.  and  the 
means  by  which  they  are  filed.  First,  the 
most  efficient  way  to  provide 
nicaiiinsful  access  to  this  information  by 
interested  members  of  the  public  is  to 
recjuire  that  the  reports  filed  by  the 
largest  labor  organizations  be  filed  in 
electronic  form.  In  response  to  requests 
from  union  members,  the  media, 
members  of  Congress,  and  other 
interested  parties  for  Internet  access  to 
reports  filed  by  unions  under  the 
LMRDA,  OLMS  has  recently 
inaugurated  a  new  website  (http:// 
i\'\^'w. union-reports. dot. gov]  where 
individuals  may  now  view  union 
annual  financial  reports  and  conduct 
data  searches,  displaying  the  results  in 
a  number  of  preformatted  listings,  free 
of  charge.  In  order  to  provide  this 
access,  however,  OLMS  currently  must 
scan  each  report  that  is  filed  in  paper 
format — a  process  that  is  expensive  and 
time-consuming.  Requiring  form  LM-2 
reports  to  be  filed  electronically  using 
software  provided  by  OLMS,  and 
making  them  available  on  the  website, 
will  decrease  the  number  of  requests  for 
reports  that  must  be  handled  manually, 
freeing  OLMS  staff  for  other  compliance 
assistance  and  enforcement  work. 
Finally,  requiring  electronic  filing  of 
form  LM-2  reports  will  provide  OLMS 
with  data  that  can  be  used  more 
effectively  for  enforcement  and 
compliance  assistance  purposes. 

In  addition,  the  Department  is 
proposing  a  number  of  changes  in  the 
form  LM-2  itself,  fncluding  a 
requirement  that  disbursements  and 
receipts  not  otherwise  identified  be 
reported  in  specific  categories  that 
provide  union  members  with  more 
detailed  information  about  the  activities 
of  their  unions.  The  proposed  revision 
of  form  LM-2  will  provide  union 
members  and  the  public  with 
information  about  the  identity  of 
individuals  and  entities  who  receive 
major  disbursements  of  union  funds  and 
from  whom  unions  receive  major 
receipts  not  otherwise  identified.  This 
change  is  necessary  to  ensure  that  the 
information  required  is  reported  in  such 
a  way  as  to  meet  the  objectives  of  the 
statute  by  providing  union  members 


with  useful  data  that  will  enable  them 
to  be  responsible  and  effective 
participants  in  the  democratic 
governance  of  their  unions.  While  it  is 
recognized  that  changes  in  the  form 
LM-2  may  impose  some  burden  on  the 
largest  unions,  the  burden  of  the 
proposed  changes  will  dramatically 
diminish  after  the  first  year  and  the  use 
of  electronic  filing  proposed  by  this 
rulemaking  will  alleviate  much  of  the 
burden  on  filers. 

The  Department  considered  rciising 
the  threshold  at  which  unions  are 
required  to  file  form  LM-2  as  a  way  of 
limiting  the  burden  of  requiring 
electronic  filing  in  greater  detail.  The 
threshold  was  raised  to  its  current  level 
of  5200,000  in  1994.  Adjusting  for 
inflation,  that  amount  would  be 
approximately  $245,000  today.  Raising 
the  threshold  to  $250,000  in  annual 
receipts  would  relieve  654  unions,  with 
combined  receipts  of  approximately 
$150,000,000  per  year,  of  the  obligation 
to  use  the  proposed  form  LM-2.  Taking 
such  action,  however,  would  impact  the 
amount  of  information  available  to  more 
than  950,000  members.  Since  it  is 
unclear  whether  such  action  would 
substantially  affect  the  burden  imposed 
without  compromising  the  objective  of 
increasing  transparency,  it  was  decided 
to  specifically  request  comments  on 
whether  the  current  $200,000  threshold 
for  form  LM-2  filers  should  be  raised  to 
$250,000  or  some  other  amount,  or, 
instead,  whether  it  should  be  left 
unchanged. 

The  LMRDA  is  effective  only  if  union 
members  and  the  government  are  given 
the  information  they  need  to  determine 
how  members'  dues  are  being  spent.  As 
Representative  Robert  P.  Griffin,  a 
cosponsor  of  the  bill,  stated, 

*   *   *  the  effectiveness  of  the  Act  will  surely 
depend  upon  the  Secretary  of  Labor,  who 
bears  a  great  responsibility  for  its 
enforcement.  However,  in  a  larger  sense,  the 
effectiveness  of  the  Act  will  depend  also 
upon  the  rank-and-file  union  members 
themselves.  For  in  the  last  analysis,  it  is  they 
who  must  make  the  law  meaningful  by  taking 
hold  of  the  tools  of  democracy  and  using 
them  to  clean  corruption  out  of  their  union.s 
and  to  keep  them  clean. 

Robert  P.  Griffin,  Symposium  on  the 
Labor-Management  Reporting  and 
Disclosure  Act  of  1959,  edited  by  Ralph 
Slovenko,  Baton  Rouge,  Claitor's 
Bookstore  Publishers,  Tulane  University 
School  of  Law,  1961.  pp.  30-31.  The 
LMRDA  was  passed  with  wide 
bipartisan  support,  and  placed 
responsibility  for  enforcing  its 
provisions  jointly  on  the  Department  of 
Labor  and  rank-and-file  union  members. 
AFL-CIO  President  George  Meany 
offered  his  support  for  the  Act,  stating 


li  tne  powers  conlerrea  [m  me 
LMRDA)  are  vigorously  and  properly 
used,  the  reporting  requirements  will 
make  a  major  contribution  towards  the 
elimination  of  corruption  and 
questionable  practices."  George  Meany, 
"Testimony  before  the  House  Labor 
Committee,  )une  1959.  In  light  of  the 
changes  discussed  above,  the  purposes 
of  the  Act  could  be  better  accomplished 
if  the  information  that  the  statute 
requires  labor  organizations  to  report 
was  provided  in  a  more  useful  format 
and  "in  such  detail"  as  necessary  to 
provide  union  members  with  a  more 
accurate  picture  of  their  union's 
"financisd  condition  and  operations."  29 
U.S.C.  431(b). 

The  Department  developed  reporting 
forms  to  complement  its  enforcement 
responsibilities  shortly  after  the 
enactment  of  the  LMRJDA,  but  those 
forms  have  remained  substantially 
unchanged  for  four  decades,  and  simply 
have  not  kept  pace  with  changes  in 
fmancial  practices  and  with  the  growth 
in  size  of  unions  and  their  financial 
transactions.  Major  changes  were 
attempted  in  1992.  57  FR  49282 
(October  30,  1992).  Pursuant  to  that 
rule,  unions  were  required  to  report 
total  disbursements  in  eight  categories 
and  then  to  allocate  those 
disbursements  among  six  "functional" 
categories.  The  Department,  however, 
rescinded  this  rule  on  December  21, 
1993.  58  FR  67594. 

Since  1993.  significant  improvements 
in  the  software  available  to  facilitate 
accounting  make  it  possible  to  make  a 
new  attempt  to  change  the  form  LM-2 
in  ways  that  will  provide  additional 
useful  information  to  union  members 
and  the  public  without  unduly 
burdening  reporting  unions. 
Accordingly,  in  the  process  of  making 
changes  to  take  advantage  of  advances 
in  electronic  recordkeeping,  filing  and 
disclosure  technology,  it  is  appropriate 
to  consider  changes  that  will  enable 
union  members  to  obtain  more  accurate 
information  about  the  financial 
operations  of  their  unions.  For  example, 
union  members  currently  have  no 
meaningful  way  to  evaluate  the 
appropriateness  of  large  expenditures 
for  generalized  purposes.  Recent  form 
LM-2  reports  filed  with  the  Department 
disclosed,  for  example,  expenditures  of 
$7,805,827  for  "Civic  Organizations," 
$3,927,968  for  "Sundry  Expenses."  and 
$7,863,527  for  "Political  Education.  " 
Amounts  reported  as  "Other 
Disbursements"  and  described  generally 
have  been  equally  difficult  to  identify. 
For  example,  recent  reports  disclosed 
disbursements  of  $68,712,248  for  grants 
to  joint  projects  with  state  and  local 
affiliates;  $22,991,729  for  fin^cial 
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assistance  paid  to  lucal  and  distrust 
lodges;  and  $19,322,938  for  organizing 
and  servicing.  While  the  activities 
described  appear  to  be  those  for  which 
a  union  might  be  expected  to  spend 
money,  the  current  form  does  not 
require  the  union  to  disclose  the 
identity  of  the  recipient  of  the  funds, 
making  it  difficult  to  determine  whether 
these  amounts  wore  actually  spent  for 
the  described  activities. 

The  large  dollar  amount  and  vague 
description  of  such  entries  make  if 
essentially  impossible  for  members  to 
determine  whether  or  not  their  dues 
were  spent  appropriately,  which  is 
precisely  the  reason  that  the  statute 
requires  reporting.  The  Senate  Report  on 
the  version  of  the  bill  later  enacted  as 
the  LMRDA  stated  clearly,  "the 
members  who  are  the  real  owners  of  the 
money  and  property  of  the  organization 
are  entitled  to  a  full  accounting  of  all 
transactions  involving  their  property." 
A  full  accounting  was  described  as  "full 
reporting  and  public  disclosure  of  union 
internal  processes  and  financial 
operations."  Senate  Report  No.  187  on 
S.  1555,  submitted  by  Senator  John  F. 
Kennedy  from  the  Committee  on  Labor 
and  Public  Welfare.  86th  Cong.,  1st 
Sess.,  reprinted  in  1959  U.S.  Code  Cong. 
&  Admin.  News  2318.  pp.  2324  &  2318. 

Technological  advances  have  made  it 
possible  to  provide  the  level  of  detail 
necessary  to  give  union  members  a  more 
accurate  picture  of  their  union's 
financial  condition  and  operations 
without  imposing  an  unwarranted 
burden  on  reporting  unions.  Although 
no  specific  data  exist  regarding  the 
extent  to  which  unions  have  already 
embraced  the  technology  necessary  to 
provide  reports  in  electronic  form, 
OLMS  staff  who  review  the  filed  reports 
and  provide  compliance  assistance  have 
determined  that  the  vast  majority  of 
unions  required  to  file  form  LM-2  use 
computerized  recordkeeping  systems. 
Several  OLMS  field  offices  have  noted 
that  even  smaller  unions  that  file  form 
LM-3  keep  electronic  books.  In 
addition,  in  the  first  year  in  which 
software  was  available  to  prepare  the 
current  forms  for  filing,  approximately 
40%  of  all  filers  (forms  LM-2,  LM-3  " 
and  LM— 4)  have  used  the  software. 
Information  regarding  the  burden 
imposed  by  making  the  proposed 
changes  and  the  benefit  to  be  gained  is 
most  likely  to  be  obtained  by  proposing 
the  changes  for  comment  so  that  unions 
who  file  these  reports,  union  members, 
and  other  groups  that  represent  workers 
can  express  their  views. 

Software  to  be  provided  by  the 
Department  will  facilitate  use  of  the 
proposed  revised  form  LM-2.  The 
software  will  offer  filers  two  options  to 


complole  and  submit  the  lorm.  A  union 
that  chooses  the  first  option  will  be  able 
to  "copy  and  paste,"  or  manually  type, 
information  from  their  own  record 
keeping  system  directly  into  the  form 
using  a  commercial  off-the-shelf  form 
filler  application.  A  union  that  chooses 
the  second  option  will  use  technical 
standards  provided  by  the  Department 
to  make  adjustments  to  their  own 
accounting  programs  that  will  enable 
them  to  seamlessly  export  data  from  the 
unions  accounting  system  into  the 
form.  Once  the  data  reconfiguration  is 
complete,  the  union  will  simply  use  the 
reconfigured  format  for  its  normal 
bookkeeping.  This  method  will  be 
particularly  helpful  to  larger  form  LM- 
2  filers  inasmuch  as  each  transaction 
will  not  have  to  be  reentered  by  hand. 
Whether  the  union  enters  the 
information  by  hand  into  the  form,  or 
exports  data  at  the  end  of  the  year  to  the 
filing  software,  the  software  provided  by 
the  Department  will  check  for 
typographical  and  mathematical  errors, 
and  other  discrepancies,  which  must  be 
corrected  before  the  union  may  file  the 
report  electronically. 

OLMS  case  files  demonstrate  that 
union  members  would  also  benefit  from 
changes  in  the  way  financial 
information  is  reported  by  the  largest 
labor  organizations  on  form  LM-2  since 
the  availability  of  more  detailed 
information  would  provide  a  deterrent 
to  fraud  and  embezzlement  by  corrupt 
officials.  Over  the  past  five  fiscal  years 
(FY  1998  to  FY  2002),  OLMS 
investigations  of  alleged  fraud  and 
embezzlement  by  union  officials  and 
related  parties  resulted  in  over  640 
criminal  convictions.  Although  courts 
ordered  the  responsible  officials  to  pay 
$15,446,896  in  restitution,  in  addition  to 
debarring  them  from  union  service  for  a 
combined  total  of  almost  ten  thousand 
years,  unions  and  their  members  lost  far 
more  money  as  a  result  of  this  criminal 
activity  than  could  be  recovered  by  the 
Department  on  behalf  of  aggrieved 
members.  In  many  of  the  serious  cases 
investigated  by  OLMS.  the  broad 
aggregated  categories  on  the  existing 
forms  made  it  possible  to  hide 
embezzlements,  self-dealing, 
overspending  and  financial 
mismanagement.  For  example, 
accountants  recently  pled  guilty  to 
criminal  charges  related  to  the 
falsification  of  form  LM-2  reports  filed 
by  an  international  union.  In  order  to 
avoid  detailed  reporting,  officials  had 
shifted  disbursements  from  the  "Office 
and  Administrative  Expenses"  category, 
which  has  a  supporting  schedule  that 
requires  some  detail,  to  the 
"Educational  and  Publicity  Expense" 


category,  in  w  hw  !i  'xi"-!!- art' 

reported  as  a  siiit;ii  .i^.^!'  uitcd  total 
with  no  description.  Although  the 
fraudulent  reporting  was  ultimately 
uncovered,  the  lack  of  supporting  detail 
in  the  latter  category  enabled  the 
officials  to  hide  in  excess  of  $1.5  million 
in  personal  dining,  drinking  and 
entertainment  expenses  from  1992  to 
1999.  This  case  demonstrates  that 
detailed  reporting  can  be  an  effective 
deterrent,  and  that  more  detail 
throughout  the  form  LM-2  would 
further  discourage  malfeasance. 

The  foregoing  changes  will  be  made 
only  to  the  form  LM-2,  which  must  be 
filed  by  the  largest  labor  organizations. 
An  additional  change,  which  is  needed 
to  ensure  that  union  members  the 
government,  and  the  public  can  obtain 
information  on  organizations  affiliated 
with  unions,  as  the  statute  requires,  will 
apply  to  all  labor  organizations.  The 
current  forms  LM-2  and  LM-3  require 
that  unions  report  "subsidiajy" 
organizations  and  define  sucb 
organizations  as  "wholly  owned,  wholly 
controlled,  and  wholU  financed  by  the 
reporting  union.  '  Because  unions  may 
also  have  substantial  financial  dealings 
with,  or  through,  funds  or  organizations 
that  are  not  wholly  owned,  but  that 
meet  the  statutory  definition  of  a  "trust 
in  which  a  labor  organization  is 
interested,"  the  proposed  revision  will 
require  all  unions  to  report  the  assets, 
liabilities,  receipts,  and  disbursements 
of  all  such  other  organizations  that  have 
annual  receipts  of  $200,000  or  more  on 
a  new  form  T-1  (Trusts  Annual  Report) 
in  order  to  fulfill  the  purpose  of  the 
statutory'  reporting  requirements. 

These  separate  organizations  pose  the 
same  transparency  challenges  as  "off- 
the-books"  accounting  procedures  in  the 
corporate  setting:  large-scale,  potentially 
unattractive  financial  transactions  can 
be  shielded  from  public  disclosure  and 
accountability  through  artificial 
structures,  classification  and 
organizations.  The  proposed  reform 
would  substantially  improve 
transparency  of  significant  organizations 
that  are  financially  connected  to 
reporting  labor  organizations.  Currently, 
if  a  union  transfers  funds  to  another 
organization,  but  does  not  disclose 
disbursements  made  by  that 
organization  union  members  may  have 
no  way  t     lit.  rmine  whether  the  funds 
in  question  wfre  actually  spent  for  the 
benefit  of  members.  Union  members 
have  a  similar  interest  in  obtaining 
information  about  funds  provided  for 
the  benefit  of  members  by  employers 
pursuant  to  collective  bargaining 
agreements,  even  if  those  funds  are 
provided  to  a  separate,  jointly 
administered  account  rather  than 
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directlv  to  the  union   .Sinco  the  money 
an  employer  contribute.-^  to  such  a 
"trust"  for  union  members'  benefit 
might  otherwise  have  been  paid  directly 
to  workers  in  the  form  of  increased 
wages  and  benefits,  the  members  on 
whose  behalf  the  financial  transaction 
was  negotiated  have  a  right  to  know 
what  funds  were  contributed,  how  the 
money  is  managed  and  how  it  is  being 
spent. 

However,  if  annual  audits  or  financial 
reports  providing  the  same  information 
and  a  similar  level  of  detail  are 
otherwise  available  for  organizations 
that  meet  the  statutory  definition  of  a 
trust,  the  only  additional  information  a 
union  would  be  required  to  report  on 
form  LM-2  is  a  statement  that  such  a 
report  or  audit  has  been  filed  and  is 
freely  available  on  demand,  and  where 
it  can  be  obtained.  Thus,  if  reports  are 
filed  pursuant  to  26  U.S.C.  527,  or  the 
requirements  of  the  Employee 
Retirement  Income  Securitv  Act  of  1974, 
29  U.S.C.  1023  (ERISA),  or 'if  annual 
audits  are  available  under  §  302(c)(5)(B) 
of  the  Labor  Management  Relations  Act, 
29  U.S.C.  186(c)(5)(B)  (LMRA),  or  if  the 
organization  files  publicly  available 
reports  with  a  Federal  or  state  agency  as 
a  Political  Action  Committee  (PAC),  no 
form  T-1  will  be  required.  The  reporting 
labor  organization  will  be  required  to 
state  where  the  specific  alternative 
reports  are  available  for  inspection, 
however.  Only  those  reports  listed  in 
the  Instructions  as  satisfying  the 
disclosure  requirement  will  be 
considered  sufficient  to  relieve  a  union 
of  the  obligation  to  file  a  form  T-1  for 
a  trust  in  which  a  labor  organization  is 
interested  that  meets  the  reporting 
threshold.  The  Department  invites 
comments  on  whether  these  reports,  or 
others,  provide  sufficient  information  to 
dispense  with  the  requirement  that  the 
labor  organization  also  file  a  form  T-1 
for  a  trust  or  other  fund  in  which  it  is 
interested. 

Members  have  a  direct  financial 
interest  in  obtaining  detailed,  reliable 
information  on  significant  trusts' 
financial  operations,  so  they  can 
determine  whether  funds  are  being 
spent  in  ways  that  benefit  the  members 
for  whom  they  were  created.  There  have 
been  reports,  for  example,  that  joint 
training  funds  have  been  used  to  pay 
union  officials  supplementary  salaries 
or  host  extravagant  parties  for  trustees. 
Without  adequate  financial  disclosure, 
it  is  impossible  for  union  members  to 
assess  these  trusts  and  fully  exercise 
their  self-governing  democratic 
membership  rights. 

OLMS  case  files  also  indicate  that 
there  are  a  number  of  organizations 
about  which  union  members  have 


requested  information  without  success 
because  the  organizations  were  not 
wholly  owned  by  the  union  and, 
therefore,  the  union  was  not  required  to 
report  the  organization  as  a  subsidiary. 
In  one  example.  OLMS  found  that  29 
local  unions  contributed  an  average  of 
S62.000  per  month  to  a  statewide  strike 
fund.  Although  union  members  are 
likely  to  have  an  interest  in  how  such 
funds  are  invested  and  spent,  no  single 
union  wholly  owned  the  fund,  and 
therefore  no  union  was  required  to 
report  disbursements  made  by  the  fund. 
Strike  funds  typically  fall  within  the 
statutory  definition  of  a  "trust  in  which 
a  labor  organization  is  interested,"  but 
mav  not  be  required  to  report  under 
ERISA  or  the  LMRA.  Under  the 
proposed  revision,  each  union  that 
contributes  $10,000  or  more  to  such  a 
fund  will  be  required  to  file  a  form  T- 
1  with  respect  to  the  fund,  if  the  strike 
fund  has  annual  receipts  of  $200,000  or 
more,  thereby  providing  union  members 
much  more  information  about  the 
financial  activities  of  their  union  and 
the  fund  in  which  it  has  an  interest. 

In  another  case,  local  union  officials 
had  established  a  building  fund 
financed  partly  with  union  members' 
pension  funds.  The  union  was  not 
required  to  report  financial  information 
about  the  building  fund,  because  the 
union  did  not  wholly  own  it:  part  of  the 
building  fund's  financing  was  provided 
by  the  union's  pension  fund.  Whether  or 
not  the  separate  contributions  made  by 
the  pension  fund  are  required  to  be 
reported  under  ERISA,  the  building 
fund  itself  is  a  "trust  in  which  a  labor 
organization  is  interested"  under  the  , 
definition  in  the  LMRDA.  The  proposed 
revision  of  form  LM-2  will  require  that 
information  for  such  entities  be  reported 
on  form  T-1,  if  the  union's  contribution 
during  the  reporting  year  is  $10,000  or 
more  and  the  entity's  annual  receipts 
from  all  sources  total  $200,000  or  more. 

A  third  case  illustrates  the  current 
barriers  to  disclosure:  one  union  local 
accounted  for  97%  of  the  funds  on 
deposit  at  a  credit  union:  membership 
in  the  credit  union  was  limited  to 
members  of  the  Local  and  two  other 
union  locals,  and  all  of  the  credit  union 
directors  were  Local  officials  and 
employees.  The  credit  union  made  large 
loans,  many  near  $20,000,  to  union 
officials,  employees  and  their  family 
members.  Four  loan  officers,  three  of 
whom  were  officers  of  the  Local, 
received  61%  of  the  credit  union's 
loans.  Union  members  did  not  have 
ready  access  to  information  about  these 
loans  because  the  Local  did  not  wholly 
own  the  credit  union.  Again,  the 
members  had  an  interest  in  the  financial 
operations  of  the  organization  in 


question  but,  under  the  existing  rules, 
their  union  was  not  required  to  report 
these  activities  in  its  form  LM-2.  Under 
the  proposed  reform,  a  credit  union 
established  by  a  union  primarily  for  the 
benefit  of  its  members  is  an  organization 
that  meets  the  statutory  definition  of  a 
"trust  in  which  a  labor  organization  is 
interested"  and  the  union  will  be 
required  to  report  financial  information 
for  the  benefit  of  members  on  form 
T-1. 

These  reforms  will  provide  union 
members,  the  public,  and  the 
government  the  information  they  need 
to  properly  ensure  union  democracy, 
fiscal  integrity  and  transparency  in  a 
manner  consistent  with  the  intent  of 
Congress  in  enacting  the  LMRDA.  The 
revised  form  LM-2  will  provide  detailed 
information  about  financial  transactions 
of  labor  organizations  in  an  easily 
understood  format.  The  new  reports  will 
be  usefully  organized  according  to  the 
services  and  functions  provided  to 
union  members  and  the  members  will 
be  able  to  identify  major  receipts  and 
disbursements  for  a  variety  of  activities. 
The  new  form  LM-2  strengthens 
enforcement  of  the  LMRDA  by  giving 
members,  the  government,  and  the 
public  a  full  account  of  their  union's 
financial  operations,  which  is  made 
much  more  feasible  and  less  costly  by 
technological  advances  that  enable 
electronic  recordkeeping,  filing  and 
disclosure  of  financial  information. 
Because  the  information  will  be 
provided  electronically  and  in  more 
detail  than  the  current  forms  require, 
the  proposed  revision  will  substantially 
enhance  the  Department's  ability  to 
review  the  information  provided  and  to 
enforce  other  provisions  of  the  LMRDA. 
Finally,  the  proposed  reform  will  also 
require  additional  reporting  by  all 
unions  for  trusts  in  which  a  labor 
organization  is  interested,  providing 
substantially  more  information  than  is 
now  available  to  union  members,  the 
public,  and  the  government. 

II.  Authority 

A.  Legal  Authority 

The  legal  authority  for  the  notice  of 
proposed  rule-making  is  sections  201 , 
208,  and  301  of  the  Labor-Management 
Reporting  and  Disclosure  Act  of  1959,  as 
amended  (LMRDA),  29  U.S.C.  431.  438, 
and  461. 

B.  Departmental  Authorization 

Section  208  of  the  LMRDA  provides 
that  the  Secretary  of  Labor  shall  have 
authority  to  issue,  amend,  and  rescind 
rules  and  regulations  prescribing  the 
form  and  publication  of  reports  required 
to  be  filed  under  title  II  of  the  Act  and 
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such  other  reasonable  rules  and 
regulations  as  she  may  find  necessary  to 
prevent  the  circumvention  or  evasion  of 
the  reporting  requirements.  Secretary's 
Order  4-2001.  issued  Mav  24.  2001.  and 
published  in  the  Federal  Rej^i.ster  on 
May  31.  2001  (66  FK  29b5b),  continued 
the  delegation  of  authority  and 
assignment  of  responsibility  to  the 
Assistant  Secretary  for  Employment 
Standards  in  Secretary's  Order  5-96  of 
those  functions  to  be  performed  by  the 
Serrr-farv  of  Labor  tinder  the  I.MRDA. 

ill    (  )\  I'l  V  ifw  nt  I  he  Ki'\  isi-ii  I  (tun  LM- 
Z  .iiui  liisli  IK  tiiins 

1  his  IS  a    si!ctiun-by-section" 
discussion  of  the  sections,  items  and 
schedules  of  the  form  LM-2  and 
instructions  to  which  significant 
revisions  are  proposed: 

Section  I.  Who  Must  File:  The 
instructions  to  form  LM-2  adopt  the 
recent  holding  of  the  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit  in  Chao  v. 
Bremerton  Metal  Trades  Council,  AFL- 
CIO.  294  F.3d  1114  (2002).  interpreting 
section  3(j)  of  the  LMRDA.  because  that 
interpretation  gives  full  meaning  to  the 
plain  language  of  the  statute.  In  that 
case,  the  (]ourt  ruled  that  an 
intermediate  labor  organization  that  has 
no  dealings  itself  with  private 
employers  and  no  members  who  are 
employed  in  the  private  sector  may 
nevertheless  be  a  labor  organization 
engaged  in  commerce  within  the 
meaning  of  section  3(j)  of  the  LMRDA  if 
the  intermediate  body  is  "subordinate  to 
a  national  or  international  labor 
organization  which  includes  a  labor 
organization  engaged  in  commerce." 
Accordingly,  the  Instructions  will 
clarify  that  any  "conference,  general 
committee,  joint  or  system  board,  or 
joint  council"  that  is  subordinate  to  a 
national  or  international  labor 
organization  will  be  required  to  file  an 
annual  financial  form  if  the  national  or 
international  labor  organization  is  a 
labor  organization  engaged  in  an 
industry  affecting  commerce  within  the 
meaning  of  section  3(j)  of  the  LMRDA. 

Section  IV.  How  to  File:  This  section 
replaces  Section  IV.  Where  to  File  in  the 
existing  form  LM-2  instructions  to 
implement  mandatory  electronic  filing. 
Mandatory  electronic  filing  will 
minimize  the  burdens  for  unions  that 
file  form  LM-2,  and  increase  efficiency 
for  the  Department  of  Labor  as  it 
processes  the  reports  and  makes  the 
reports  available  to  union  members  and 
the  public.  The  software  necessary  to 
record  information  in  the  form  will  be 
provided  by  the  Department  to  all 
reporting  unions.  A  union  will  be 
permitted  to  file  a  paper  format  form 
LM-2.  however,  if  it  claims  a  temporary 


hardship  exemption  or  applies  for  and 
is  granted  a  continuing  hardship 
exemption.  The  hardship  exemption 
procedures  are  modeled  after  the 
procedures  used  by  the  Securities  and 
Exchange  Commission  (17  CFR 
232.201-202)  and  are  explained  in  the 
instructions  to  the  form  that  accompany 
this  notice.  The  Department  invites 
comments  regarding  whether  the 
hardship  exemption  procedures  are 
appropriate  and  whether  there  are  any 
alternative  procedures  that  might  better 
address  legitimate  problems  without 
permitting  unions  to  avoid  electronic 
filing  where  it  is  feasible  for  them  to  file 
electronically. 

Section  X.  Trusts  in  Which  a  Labor 
Organization  is  Interested:  Labor 
organizations  must  disclose  certain 
financial  information  of  a  significant 
trust  in  which  the  labor  organization  is 
interested  in  order  to  fulfill  and  prevent 
the  circumvention  of  the  statutory 
reporting  requirements.  Similarly, 
financial  information  concerning 
significant  funds  placed  under  a  labor 
organization's  control,  for  the  benefit  of 
its  members,  must  be  made  available  to 
members  if  they  are  to  have  a  complete 
and  reliable  picture  of  the  organization's 
financial  condition  and  operation. 

A  trust  in  which  a  labor  organization 
is  interested  is  defined  by  statute  as 

a  trust  or  other  fund  or  organization  (1) 
which  was  created  or  established  by  a  labor 
organization,  or  one  or  more  of  the  trustees 
or  one  or  more  members  of  the  governing 
body  of  which  is  selected  or  appointed  by  a 
labor  organization,  and  (2)  a  primary  purpose 
of  which  is  to  provide  benefits  for  the 
members  of  such  labor  organization  or  their 
beneficiaries. 

29  U.S.C.  402(1).  This  definition  of  a 
trust  in  which  a  labor  organization  is 
interested  may  include,  but  is  not 
limited  to:  joint  funds  administered  by 
a  union  and  an  employer  pursuant  to  a 
collective  bargaining  agreement, 
educational  or  training  institutions, 
credit  unions  created  for  the  benefit  of 
union  members,  and  redevelopment  or 
investment  groups  established  by  the 
union  for  the  benefit  of  its  members. 
The  determination  of  whether  a 
particular  entity  is  a  trust  in  which  a 
labor  organization  is  interested  must  be 
based  on  the  facts  in  each  case.  A  trust 
will  be  considered  significant,  and 
therefore  must  be  reported,  if  it  has 
annual  receipts  of  5200,000  or  more. 

In  some  instances,  a  union  may  have 
a  limited  interest  in  a  trust,  but  not 
extensive  control  over  the  trust,  or 
complete  information  regarding  all  of 
the  financial  transactions  of  the  trust. 
For  example,  some  smaller  unions  may 
provide  limited  funding  for  a  training 
center  or  other  enterprise  created  by 


other,  larger  unions.  Those  smaller 
unions  may  not.  therefore,  be  in  a 
position  to  require  the  entity  to  provide 
information  necessary  on  the  financial 
operations  of  the  trust.  In  such 
circumstances,  provided  that  a  union's 
financial  contribution  to  a  trust,  or  a 
contribution  made  on  the  union's  behalf 
or  as  a  result  of  a  negotiated  agreement 
to  which  the  union  is  a  party,  is  less 
than  $10,000  during  the  union's 
reporting  year,  the  union  need  only 
report  the  existence  of  the  trust  and  the 
amount  of  the  contribution.  A  labor 
organization  that  is  providing 
significant  funds  to  a  trust,  on  the  other 
hand,  should  be  able  to  require  the  trust 
to  provide  a  more  detailed  accounting  of 
the  trust's  financial  activities. 
Accordingly,  if  the  contribution  of  the 
reporting  union,  or  the  contribution 
made  on  the  union's  behalf  or  as  a  result 
of  a  negotiated  agreement  to  which  the 
union  is  a  party,  to  the  trust  is  $10,000 
or  more  during  the  union's  reporting 
year,  the  labor  organization  will  be 
required  to  report  certain  financial 
information  of  the  trust  on  the  proposed 
new  separate  form  (form  T-1),  if  the 
trust  has  annual  receipts  of  $200,000  or 
more. 

Form  T-1  must  be  filed  within  90 
days  of  the  end  of  the  trust's  fiscal  year. 
The  Department  welcomes  comments 
regarding  alternative  deadlines  for  filing 
the  trust  report. 

Form  T-1  contains  various  types  of 
financial  information  that  is  intended  to 
discourage  circumvention  or  evasion  of 
the  reporting  requirements  in  title  II 
while  imposing  minimal  burden.  In 
particular,  the  reporting  union  will  be 
required  to  report  the  amount  of  its 
contribution  and  of  any  contribution 
made  on  its  behalf,  as  well  as  the  total 
receipts  and  liabilities  of  the  trust. 
Unions  will  be  required  to  separately 
identify  any  individual  or  entity  from 
which  the  trust  receives  $10,000  or 
more  during  the  reporting  year,  any 
individual  disbursement  of  $10,000  or 
more  during  the  reporting  period,  as 
well  as  any  entity  or  individual  that 
received  disbursements  that  aggregate  to 
$10,000  or  more  from  the  trust  during 
the  reporting  period. 

Consideration  was  given  to  requiring 
a  union  to  file  separate  form  LM-2 
reports  for  trusts  or  other  organizations 
in  which  it  has  an  interest  or  to  require 
a  union  to  separately  identify 
disbursements  in  the  same  amounts  as 
"major"  disbursements  that  unions 
themselves  are  required  to  report.  In 
order  to  reduce  the  burden  on  unions 
that  may  not  have  as  ready  access  to 
trust  records  as  to  their  own.  it  was 
decided  to  place  the  reporting  threshold 
sufficiently  high  that  a  union  might  be 
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expected  tn  require  its  trusts  or  other 
organizdtioas  tn  provide  it  with 
inforinati(jn  about  financial  transactuin'- 
in  these  amounts  The  Department 
invites  comments  on  whether  a  union 
that  contributes  $10,000  to  an 
organization  meeting  the  stafutorv' 
definition  of  a  trust  should  be  required 
to  file  a  form  T-1  or  whether  the 
necessary  information  regarding  trusts 
will  be  disclosed  if  such  a  report  is 
required  only  if  the  amount  contributed 
by  or  on  behalf  of  the  reporting  union 
is  a  significant  percentage  (for  example. 
5%,  10%  or  25%)  of  the  total  receipts 
of  the  organization.  The  Department 
also  invites  comments  on  whether  the 
threshold  for  separately  identifying 
receipts  and  disbursements  of  trusts  is 
placed  at  the  appropriate  level. 

No  separate  report  will  be  required  for 
Political  Action  Committee  (PAC)  funds 
if  publicly  available  reports  on  the  PAC 
funds  are  filed  with  a  Federal  or  State 
agency,  or  for  a  political  organization  for 
which  reports  are  filed  with  the  Internal 
Revenue  Service  pursuant  to  26  U.S.C. 
527,  or  for  a  fund  described  in  sections 
302(c)(5)  through  (9)  of  the  LMRA.  29 
U.S.C.  186(c)(5)  through  (9).  or  for  a 
plan  that  filed  complete  annual 
financial  reports,  returns  and  schedules 
pursuant  to  the  requirements  of  ERISA. 
29  U.S.C.  1023  and  29  CFR  2520.103- 
1,  for  the  plan  year  ending  with  or 
within  the  yeeu-  preceding  the  year 
covered  by  the  reporting  union's  LM-2. 
LM-3  or  LM-4.  or  if  annual  audits  are 
made  freely  available  on  demand  for 
inspection  by  interested  persons  under 
section  302(c)(5)(B)  of  the  LMRA.  29 
U.S.C.  186(c)(5)(B)). 

The  Department  invites  comments 
with  respect  to  whether  the  procedures 
for  reporting  trusts  are  appropriate  and 
sufficient,  and  whether  there  are 
alternate  or  additional  means  to  achieve 
full  disclosure  while  minimizing  the 
burden  on  reporting  entities.  In 
particular,  the  Department  has 
considered  whether  information  about 
the  immense  numbers  of  financial 
transactions  that  currently  go 
unreported,  but  in  which  union 
members  have  a  substantial  personal 
interest,  could  be  better  obtained  by 
expanding  the  definition  of  subsidiaries 
for  w  hich  unions  are  required  to  report 
assets,  liabilities,  receipts,  and 
disbursements.  Under  the  current  rule, 
labor  organizations  are  required  to 
report  on  the  finances  of  only  those 
subsidiary  organizations  that  are  100% 
owned,  controlled  and  financed  by  the 
labor  organization.  Commenters  are 
invited  to  comment  on  whether 
information  that  is  useful  tn  union 
members,  the  government,  and  the 
public  might  be  more  readily  obtained 


if  unions  were  required  to  report  the 
assets,  liabilities,  receipts,  and 
disbursements  of  entities  that  are 
dominated  or  controlled  by  the  labor 
organization  to  such  a  degree  that  assets, 
liabilities,  receipts  and  disbursements  of 
the  entity  effectively  are  those  of  the 
union  itself.  Whether  the  putatively 
reporting  entity  is,  in  fact,  a    single 
entity"  with  the  union  would  be 
determined  by  the  degree  to  which  there 
is  common  ownership,  common 
directors  and/or  officers,  de  facto 
exercise  of  control,  unity  of  personnel 
policies  emanating  from  a  common 
source,  and  dependency  of  operations. 
Under  this  analysis,  unions  would  be 
required  to  report  financial  information 
for  any  entity  with  respect  to  which 
there  is  such  a  substantial  degree  of 
integration  of  operations  and  common 
management   .Similar  analyses  are  used 
to  determine  whether  multiple 
companies  constitute  a  "single  entity" 
pursuant  to  Executive  Order  11246  (See, 
e.g.,  Beverlv  Enterprises,  Inc.  v.  Herman, 
130  F.  Supp.  2d  1,  22  (D.D.C.  2000)), 
and  to  determine  whether  two  or  more 
companies  constitute  a  single  employer 
for  the  purpose  of  imposing  obligations 
under  the  National  Labor  Relations  Act 
(See,  e.g..  N.L.R.B.  v.  Browning-Ferris 
Industries  of  Pennsylvania,  Inc.,  691 
F.2d  ni7(3dCir.  i982);  Local  627,  Int' I 
Union  of  Operating  Engineers  v. 
N.L.R.B.,  518  F.2d  1040.  1045^6  (D.C. 
Cir.  1975).  aff  d  on  this  issue  sub  nom. 
South  Prairie  Construction  Co.  v.  Local 
627,  Int' I  Union  of  Operating  Engineers, 
425  U.S.  800  (1976)). 

Commenters  are  invited  to  address,  in 
particular,  whether  requiring  unions  to 
report  the  financial  activities  of  entities 
that  meet  a  "single  entity"  test  would 
provide  better  information  to  union 
members  than  the  requirement  to  report 
the  financial  activities  of  trusts  in  which 
unions  have  an  interest,  and  whether  it 
would  be  easy  for  a  union  to  identify 
entities  that  meet  such  a  test. 
Commenters  addressing  this  issue  may 
also  wish  to  comment  on  the  fact  that 
since  assets  and  receipts  of  a  "single 
entitv  "  with  the  union  would  be 
reportable  as  assets  and  receipts  of  the 
union  itself  (rather  than  assets  of  an 
organization  in  which  the  union  has  an 
interest),  unions  that  might  not 
otherwise  have  $200,000  in  receipts 
would  have  to  use  the  proposed  form 
LM-2  to  file  their  annual  report  if  their 
receipts  plus  those  of  the  organization 
with  which  the  union  is  determined  to 
be  a  ""single  entity"  exceed  $200,000. 

Section  XI.  Conifih  ting  form  LM-2. 
Information  items  1  through  24. 

Item  3.  Amended,  Hardship 
Exempted,  or  Terminal  Report:  This 
item  was  revised  to  include  a  new  box 


that  must  be  checked  ior  labor 
organizations  filing  a  report  according  to 
the  hardship  exemption  procedures,  and 
to  eliminate  the  box  for  "subsidiary 
organizations."  The  new  entr>'  will  help 
union  members  and  members  of  the 
public  discern  whether  a  report  filed 
after  the  deadline  was  delinquent  or  was 
filed  according  to  the  hardship 
exemption  procedures.  It  will  also  help 
OLMS  process  the  reports.  The 
subsidiary'  box  was  eliminated  because 
subsidiary  organizations  are  replaced  by 
trusts  in  the  new  form  LM-2. 

Schedules  1  Through  12.  Discussion 
of  the  new  and  revised  schedules 
follows. 

Schedule  1 — Accounts  Receivable 
Aging  Schedule:  This  new  schedule, 
which  does  not  exist  in  the  current  form 
LM-2.  requires  labor  organizations  to 
report:  (1)  The  individual  accounts  that 
are  valued  at  $1,000  or  more  and  that 
are  more  than  90  days  past  due  at  the 
end  of  the  reporting  period  or  were 
liquidated,  reduced  or  written  off  during 
the  reporting  period;  and  (2)  the  total 
aggregated  value  of  all  other  accounts 
(that  is,  those  that  are  less  than  $1,000) 
that  are  more  than  90  days  past  due  at 
the  end  of  the  reporting  period  or  were 
liquidated,  reduced  or  written  off  during 
the  reporting  period.  The  threshold  of 
$1,000  eliminates  the  burden  of 
individually  reporting  routine 
collections  of  dues  and  other  fees. 

This  schedule  will  provide 
information  to  union  members  regarding 
how  effectively  the  union  collects  debts 
owed  to  the  union.  For  example,  union 
members  have  an  interest  in  knowing 
whether  their  union  continues  to  do 
business  with  an  entity  or  individual 
that  does  not  pay  its  debts.  The 
Department  specifically  invites 
comments  regarding  the  question 
whether  $1 .000  is  an  appropriate  level 
at  which  to  require  that  such  accounts 
be  individually  reported. 

Schedule  S^nvestments  Other  Than 
U.S.  Treasury  Securities:  This  revised 
schedule,  which  is  schedule  2  of  the 
current  form  LM-2,  changes  the 
thresholds  for  reporting  the  book  value 
of  individual  marketable  securities  and 
other  investments  from  those  that  have 
a  book  value  of  at  least  $1 .000  and 
exceed  20%  of  the  total  book  value  of 
all  marketable  securities  or  other 
investments  of  the  labor  organization  to 
$5,000  and  5%  respectively.  The  change 
is  necessar>'  because  $1,000  can  now  be 
considered  a  de  minimis  amount  and 
20%  of  book  value  is  unreasonably  high 
It  would  be  possible  for  unions  to  invest 
a  significant  amount  of  money  and  still 
not  exceed  20%  of  the  total  book  value 
of  the  union's  investments.  For 
example,  an  international  union  with 
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isu  miihon  in  investments  may  uwn  il 
million  in  stock  of  a  certain  company, 
which  would  be  5%  of  the  total  book 
value  of  the  union's  investments.  Under 
the  existing  requirements,  the 
investment  would  not  be  reported 
biecause  it  does  not  exceed  20%  of  the 
total  book  value,  and  yet  $1  million  is 
i:ertainly  a  significant  investment  of 
union  members'  assets.  The  dollar 
threshold  was  raised  to  prevent 
unnecessary  reporting  of  small 
investments  that  might  be  picked  up  as 
a  result  of  lowering  the  percentage 
threshold  to  5%.  The  Department 
invites  comments  with  respect  to 
whether  the  thresholds  for  reporting  the 
value  of  investments  are  appropriate. 

Schedule  8 — Accounts  Payaole  Aging 
!^chedule:  This  new  schedule,  which 
does  not  exist  in  the  current  form  LM- 
J.  requires  labor  organizations  to  report: 
(1)  The  individual  accounts  that  are 
valued  at  $1,000  or  more  that  are  more 
than  90  days  past  due  at  the  end  of  the 
reporting  period  or  were  liquidated, 
reduced  or  written  off  during  the 
reporting  period;  and  (2)  the  total 
iggregated  value  of  all  other  accounts 
(that  is,  those  that  are  less  than  $1,000) 
that  are  more  than  90  days  past  due  at 
the  end  of  the  reporting  period  or  were 
liquidated,  reduced  or  written  off  during 
the  reporting  period. 

This  schedule  will  provide  critical 
information  to  union  members  regarding 
the  solvency  and  financial  reliability  of 
their  union.  OLMS  case  files  reveal  that 
when  a  union  local  falls  behind  in 
paying  its  debts,  it  is  often  having  cash 
How  problems  and  these  problems  may 
he  due  to  embezzlement,  overspending 
or  mismanagement.  In  one  case,  an 
international  union  reported  that  an 
intermediate  body  was  placed  in 
trusteeship  because  the  union  had 
repeatedly  failed  to  pay  its  per  capita 
t.ix.  An  OLMS  investigation 
subsequently  found  that  the 
intermediate  union  was  delinquent  on  a 
wide  range  of  a(  counts  because  an 
officer  of  the  uniim  had  been 
i-mbezzling  funds.  Under  the  new 
schedule,  these  accounts  would  have 
••■'■II  disclosed,  in  detail,  on  the  annual 
•(iiirt  and  the  problem  may  have  been 
liscovered  and  addressed  before  the 
international  was  forced  to  put  the  local 
111  trusteeship  Thf  Department  believes 
'tiis  new  schedule  is  a  vital  "early 
warning  system  "  to  help  union 
members  assess  the  financial  viability  of 
heir  union  and  detect  cases  of 
iiismanagenient  and  malfeasance  in 
ime  to  prevent  substantial  and 
mrecoverable  losses  of  union  members' 
tiinds.  The  Department  invites 
omments  rtfgarding  whether  $1,000  is 
in  appropriate  level  at  which  to  require 


that  such  accounts  De  individually 
reported. 

Schedule  1 1 — All  Officers  and 
Disbursements  to  Officers:  There  are  two 
significant  changes  to  this  schedule  in 
the  new  form  LM-2:  (1)  The  reporting 
union  will  be  required  to  estimate  the 
percentage  (rounded  to  the  nearest  10%) 
of  time  spent  performing  duties  related 
to  the  categories  listed  in  schedules  15 
through  22.  and  to  allocate  the  relevant 
percentage  of  the  total  disbursement  to 
that  officer  to  the  appropriate  category; 
and  (2)  the  categories  of  disbursements 
to  officers  are  broadened  so  that  all 
withholdings  will  be  allocated  to  the 
disbursement  schedules  with  the 
relevant  percentage  of  the  net  salary  of 
the  officer.  The  time  allocated  among 
the  categories  for  each  officer  should 
total  100%  of  that  officer's  time.  The 
existing  forms  list  the  compensation  for 
each  officer  of  the  union,  but  there  is  no 
indication  of  what  services  the  officer 
provided  for  the  members  of  the  union. 

Salary  and  other  forms  of 
compensation  to  officers  are  often  a 
significant  percentage  of  the  total 
disbursements  of  the  union  and,  as 
fiduciaries  of  the  union,  the  officers  take 
an  active  role  in  the  services  provided 
by  the  union  to  its  members.  Union 
members  should  therefore  be  able  to 
find  out  from  the  form  LM-2  how  their 
elected  officers  are  spending  their  time, 
so  they  can  be  held  properly 
accountable  to  the  interests  and 
priorities  of  the  members.  These 
changes  will  give  union  members  much 
more  useful  and  detailed  information  on 
the  services  performed  by  the  union  and 
the  operations  of  the  union  during  the 
reporting  period. 

This  proposal  varies  significantly 
from  the  rule  promulgated  in  1992  and 
rescinded  in  1993  in  that  labor 
organizations  are  not  required  to 
determine  with  precision  what  portion 
of  each  officer's  time  is  spent  on  each 
activity  Rather,  the  reporting  labor 
organization  need  only  estimate,  to  the 
nearest  10%.  the  time  spent  by  each 
officer  on  duties  that  fall  within  one  of 
the  categories  and  to  allocate  the 
appropriate  percentage  of  the  officer's 
gross  salary  to  that  category.  This 
proposal  does  not  present  the 
difficulties  inherent  in  the  1992  rule 
with  respect  to  determining  how  to 
allocate  the  "incidental"  activities  in 
which  union  officers  might  engage  on 
their  own  time  or  while  spending  the    • 
major  porti(m  of  a  workday  on  activities 
that  fall  within  a  different  category, 
since  the  amount  of  time  spent  on  each 
activity  is  estimated  and  reported  only 
as  a  percentage  of  total  salary. 

The  Department  invites  comments 
regarding  whether  the  allocation  of 


salaries  based  on  estimated  time  spent 
on  activities  provides  sufficient 
information  or  whether  there  is  an 
alternative  means  of  allocating  the 
salaries  of  officers  that  would  provide  as 
much  or  more  information  to  union 
members  without  imposing  undue 
burden  on  the  filers.  In  particular,  the 
Department  invites  comments  on 
whether  labor  organizations  should  be 
required  to  exactly  calculate  the  time 
spent  by  officers  in  performing  duties 
related  to  specific  categories  in  order  to 
provide  information  that  is  useful  to 
members,  rather  than  rounding  to  10% 
estimates. 

Schedule  12 — Disbursements  to 
Employees:  This  schedule  is  used  to 
report  the  salaries,  allowances,  and 
disbursements  to  each  employee  of  the 
labor  organization  who  received  more 
than  $10,000  in  the  aggregate,  during 
the  reporting  period,  from  the  labor 
organization  and  any  other  labor 
organization  affiliated  with  it  or  with 
which  it  is  affiliated,  or  which  is 
affiliated  with  the  same  national  or 
international  labor  organization.  There 
are  two  primary  changes  to  this 
schedule  in  the  new  form  LM-2:  (1)  The 
reporting  union  will  be  required  to 
estimate  the  percentage  (rounded  to  the 
nearest  10%)  of  time  spent  performing 
duties  related  to  the  categories  listed  in 
schedules  15  through  22.  and  to  allocate 
the  relevant  percentage  of  the  total 
disbursement  to  that  employee  to  the 
appropriate  category;  and  (2)  the 
categories  of  disbursements  to 
employees  are  broadened  so  that  all 
withholdings  will  be  allocated  to  the 
disbursement  schedules  with  the 
relevant  percentage  of  the  net  salary  of 
the  employee.  The  time  allocated  among 
the  categories  for  each  employee  should 
total  100%  of  that  employee's  time.  The 
existing  forms  list  the  compensation  for 
each  employee  of  the  union  who  earned 
$10,000  or  more  during  the  reporting 
p<jri()d.  but  there  is  no  indication  of 
what  services  the  employee  provided  for 
the  members  of  the  union. 

The  reasons  for  this  change  are 
essentially  the  same  as  in  schedule  11. 
Salary  and  other  forms  of  compen.sation 
to  employees  are  often  a  significant 
percentage  of  the  total  disbursements  of 
the  union,  and  union  employees  take  an 
active  role  in  the  services  provided  by 
the  union  to  its  members.  Union 
members  should  therefore  be  able  to 
find  out  from  the  form  LM-2  how  the 
union's  employt>es  are  spending  their 
time,  so  the  employees  can  be  held 
accountable  to  the  members'  interests 
and  priorities.  These  changes  are  an 
integral  part  of  providing  reports  to 
union  members  that  reflect  the  services 
performed  by  the  union  and  further 
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explain  the  operations  of  the  union 
during  the  reporting  period 

This  proposal  varies  significanth 
from  the  rule  promulgated  in  1992  and 
rescinded  in  1993  in  that  labor 
organizations  are  not  required  to 
determine  with  precision  what  portion 
of  each  employee's  time  is  spent  on 
each  activity.  Rather,  the  reporting  labor 
organization  need  only  estimate,  to  the 
nearest  10%,  the  time  spent  bv  each 
employee  on  duties  that  fall  within  one 
of  the  categories  and  to  allocate  the 
appropriate  percentage  of  the 
employee's  gross  salarv  tu  that  category. 
This  proposal  does  not  present  the 
difficulties  inherent  in  the  1992  rule 
with  respect  to  determining  how  to 
allocate  the  'incidental'  activities  in 
which  union  employees  might  engage 
on  their  own  time  or  while  spending  the 
major  portion  of  a  workday  on  activities 
that  tall  within  a  different  category, 
since  the  amnunt  of  time  spent  on  each 
activity  is  estimated  and  reported  only 
as  a  percentage  of  total  salary. 

The  Department  invites  comments 
regarding  wlicthHr  the  allocation  of 
salaries  based  on  estimated  time  spent 
on  activities  provides  sufficient 
information  or  whether  there  is  an 
alternative  means  of  allocating  the 
salaries  of  union  employees  that  would 
provide  as  much  or  more  information  to 
union  members  without  imposing 
undue  burden  on  the  filers.  In 
particular,  the  Department  invites 
comments  on  whether  labor 
organizations  should  be  required  to 
exactly  calculate  the  time  spent  by 
employees  in  performing  duties  related 
to  specific  categories  in  order  to  provide 
information  that  is  useful  to  members, 
rather  than  rounding  to  10%  estimates. 

Schedule  13 — Membership  Status 
Information:  This  new  schedule 
requires  that  unions  report  the  total 
number  of  union  members  by  type  of 
membership.  The  membership 
categories  include  active  members, 
inactive  members,  associate  members, 
apprentice  members,  retired  members, 
other  members,  and  agency  fee  payers. 
Unions  will  enter  "0"  or  "N/A"  for  any 
category  in  the  schedule  that  does  not 
apply.  The  existing  forms  do  not 
provide  a  breakdown  of  any  kind,  and 
the  definition  of  "member"  in  the 
instructions  is  too  broad  to  ensure 
consistency.  "Member"  is  currently 
defined  as  "all  categories  of  members 
who  pay  dues."  Consequently,  a  union 
member  has  no  way  of  knowing  what 
criteria  the  union  is  using  to  define 
"member,"  and  there  is  no  way  to 
discern  the  demographics  of  the 
membership  or  to  compare  these 
statistics  to  other  unions  The  new 
schedule  will  provide  specific 


information  to  union  members  who 
want  to  know  the  breakdown  of  the 
union's  membership  by  specific 
categories. 

A  detailed  breakdown  of  membership 
will  help  union  members  obtain  a  clear 
understanding  of  the  financial  condition 
and  operations  of  the  union,  and  enable 
members  to  assess  the  union's  financial 
stability  today  and  in  the  future.  For 
example,  it  would  be  useful  for  union 
members  to  know  if  the  union  has  a 
high  percentage  of  retired  members 
compared  to  active  members,  because 
this  mav  be  indicative  of  the  union's 
future  financial  viability.  The  number  of 
apprentice  members  may  provide  a 
useful  prospective  on  how  many  new 
members  the  union  acquired.  This  can 
be  critical  information  because  a  union 
with  few  new  members  may  be  less 
likelv  to  prosper;  therefore  members 
might  want  their  union  to  allocate  more 
resources  to  recruit  new  members.  It  is 
also  important  to  know  how  many 
members  are  inactive  due  to  seasonal 
unemployment  or  layoffs,  which  are 
often  affected  by  the  terms  of  a 
collective  bargaining  agreement. 
Associate  members  are  similar  to  retired 
members  in  that  they  pay  dues  but  are 
not  represented  by  the  union  in  a 
collective  bargaining  agreement; 
however,  they  do  represent  a  category  of 
dues-paying  member  and  may  exercise 
influence  in  a  union.  Finally,  agency  fee 
payers  are  not  members  of  the  union, 
but  the  union  represents  them  in  the 
collective  bargaining  process  and  they 
make  payments  to  the  union  for  that 
representation.  Accordingly,  agency  fee 
payers  are  not  included  in  the  total 
number  of  members  of  the  union  but 
they  are  an  important  source  of  revenue, 
and  the  schedule  would  be  incomplete 
if  it  omitted  the  number  of  such 
individuals.  Each  category  provides 
unique  information  that  will  help  union 
members  determine  the  current  position 
of  the  union,  its  relative  member 
interests  and  influence,  and  its  likely 
future  directions,  in  a  way  that  is  not 
clear  by  simply  examining  current 
financial  data. 

In  rescinding  the  1992  rule,  the 
Department  asserted  that  "it  would  be 
burdensome  and  confusing  to  attempt  to 
require  labor  organizations  to  clarify  the 
reported  information  by  eliminating 
certain  categories  or  breaking  the  total 
number  of  dues  paving  members  into 
component  parts.  ■"58  FR  67598.  No 
support  was  provided  for  this  assertion, 
how  ever,  and  it  seems  to  be  at  odds 
with  the  fact  that  unions  must  already 
track  this  information  in  order  to  collect 
dues,  conduct  union  elections,  and 
calculate  per  capita  taxes.  All  unions 
must  currently  know  who  can  vote  on 


a  new  contract  or  in  a  union  election, 
and  voting  status  may  vary  by  type  of 
membership.  Most  local  unions  must 
pay  per  capita  tax  to  a  parent  body,  and 
per  capita  tax  rates  may  vary  by  type  of 
membership.  In  each  case,  the  union 
must  already  track  membership 
information  by  categories. 

The  Department  invites  comments 
regarding  the  question  whether  this 
information  should  be  required  and 
whether  certain  membership  categories 
should  be  included  or  excluded  from 
the  list.  The  Department  also  invites 
comments  on  the  question  whether  a 
labor  organization  should  also  be 
required  to  report  the  total  amount  of 
dues  paid  by  each  of  the  various 
categories  of  members  and  fee  payers 
and  the  amount  that  the  union  paid  or 
received  in  per  capita  for  each  category-. 
Schedules  14  Through  22:  Schedules 
14  through  22  will  greatly  improve  the 
quality  and  quantity  of  information 
provided  to  union  members  regarding 
the  financial  operation  of  their  union. 

Schedule  14  requires  labor 
organizations  to  report  the  total  amount 
of  "other"  receipts  during  the  reporting 
period  ("other  receipts"  are  all  receipts 
other  than  those  that  must  be  reported 
elsewhere  in  statement  B  of  form  LM- 
2).  The  labor  organization  will  also  be 
required  to  separately  identify  any 
"major"  receipts  during  the  reporting 
period.  A  "major"  receipt  includes:  (1) 
Any  individual  receipt  of  $5,000  or 
more;  or  (2)  total  receipts  from  any 
single  entity  or  individual  that  aggregate 
to  $5,000  or  more  during  the  reporting 
period. 

Schedules  15  through  22  require  labor 
organizations  to  report  the  total  amount 
of  disbursements  made  during  the 
reporting  period  for  each  of  the 
following  categories:  Contract 
negotiation  and  administration; 
organizing;  pofitical  activities;  lobbying: 
contributions,  gifts  and  grants;  benefits: 
general  overhead;  and  other 
disbursements.  Labor  organizations  will 
also  be  required  to  separately  identify- 
all  "major  "  disbursements  during  the 
reporting  period  in  the  various 
categories.  A  "major"  disbursement 
includes:  (1)  Any  individual 
disbursement  of  a  certain  amount, 
which  should  be  from  $2,000  to  $5,000; 
or  (2)  total  disbursements  to  any  single 
entity  or  individual  that  aggregate  to  the 
same  amount  during  the  reporting 
period.  The  Department  requests 
comments  on  the  actual  amount,  in  the 
$2,000  to  $5,000  range,  at  which  a 
disbursement  should  be  considered 
"major."  If  an  entity  or  individual 
receives  a  number  of  payments  from  the 
union  during  the  reporting  period  that 
are  properly  allocated  to  separate 
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categories,  the  union  need  only 
separately  identify  those  payments  of 
the  specified  amount  ($2,00O-$5,0O0)  or 
more  in  the  specific  category.  For 
example,  if  a  union  pays  a  total  of 
$10,000  to  a  printer  during  the  reporting 
year  and  determines  that  $9,000  of  that 
bill  should  be  allocated  to  lobbying 
costs,  that  amount  must  be  identified  in 
schedule  18.  If  the  remaining  $1,000 
paid  to  the  same  printer  over  the  course 
of  the  year  was  attributable  to  contract 
cidministration  expen.ses,  that  amount 
will  be  reported  in  the  total  under 
schedule  15.  but  need  not  be  separately 
identified. 

The  Department  specifically  invites 
comments  regarding  whether  the 
definition  of  a  "major"  receipt,  as  an 
individual  receipt  that  is  $5,000  or 
more,  or  receipts  from  the  same  entity 
or  individual  that  aggregate  to  $5,000  or 
more  during  the  reporting  period,  is 
oither  too  high  or  too  low.  The 
Department  also  specifically  invites 
comments  regarding  the  exact  threshold, 
within  the  $2,000  to  $5,000  range,  that 
should  bo  used  to  determine  whether  a 
disbursement  is  "major."  either  as  an 
individual  disbursement,  or  with 
respect  to  disbursements  to  the  same 
tmtity  or  individual  that  aggregate  to  a 
certain  amount  during  the  reporting 
period.  The  Department  also  requests 
comments  on  the  question  whether  a 
union  should  be  required  to  separately 
identify  disbursements  that,  in  the 
aggregate,  total  less  than  that  threshold 
amount  in  a  particular  category  to  an 
individual  or  entity  once  the  threshold 
has  been  reached  either  in  another 
category  or  in  a  combination  of 
categories. 

This  individual  identification  of 
receipts  and  disbursements  will  enable 
union  members  to  meaningfully  as.sess 
the  financial  operations  of  the  union, 
hut  will  not  require  unnecessary 
reporting  of  all  minor  receipts  and 
disbursements.  The  existing  forms 
provide  only  aggregate  totals  of  receipts 
md  disbursements  that  offer  an 
unhelpful  and  vAguc  picture  of  the 
financial  condition  and  operations  of 
the  union.  The  new  form  LM-2  will 
organize  these  receipts  and 
disbursements  in  useful  categories  that 
more  accurately  reflect  the  services 
provided  to  the  members  by  the  union. 
Moreover,  this  form  of  reporting  is 
facilitated  by  modern  developments  in 
•  dectronic  recordkeeping,  filing,  and 
disclosure  that  will  increase  the 
iccountability  and  responsiveness  of 
unions  to  their  members.  Because 
electronic  recordkeeping  is  now 
relatively  simple  and  the  software 
required  is  inexpensive,  it  is  used 
routinely  even  by  very  small 


organizations.  Based  on  the  experience 
of  OLMS  field  offices,  it  is  expected  that 
unions  large  enough  to  be  required  to 
report  using  the  form  LM-2  already 
perform  most,  or  all.  financial 
recordkeeping  electronically. 

As  explained  above  and  in  the 
Instructions  for  filling  out  form  LM-2. 
unions  will  be  able  to  choose  either  to 
type  in  or  copy  and  paste  disbursements 
manually  or  to  seamlessly  export 
financial  data  from  the  union's 
recordkeeping  system  by  using  software 
that  will  be  made  available  by  OLMS. 
The  Department  assumes  that  labor 
organizations  with  annual  receipts  of 
$200,000  follow  standard  business 
practices  and  keep  track  of  the  purposes 
for  which  money  is  spent.  The 
Department,  therefore,  has  endeavored 
to  identif\'  specific  categories  that  are 
likely  to  describe  the  most  common 
important  purposes  for  which  unions 
spend  money  and  that  are  likely  to  be 
useful  and  meaningful  to  the  labor 
organization  and  to  its  members.  The 
Department  does  not  believe  that  this 
requirement  will  impose  any  undue 
burden  on  reporting  labor  organiiUitions 
because  this  sort  of  allocation  is 
consistent  with  standard  business 
practices  and  is  already  required  to 
some  degree  in  the  existing  forms. 
Unions  must  already  track  the  purpose 
for  each  disbursement  in  order  to 
appropriately  aggregate  them  into  the 
categories  on  the  current  form.  Unions 
are  also  required  to  categorize 
disbursement  in  order  to  complete 
Internal  Revenue  Service  form  990  or 
form  990-EZ.  which  all  labor 
organizations  that  file  form  LM-2  are 
also  required  to  file  if  they  are  exempt 
from  taxation  under  26  U.S.C.  501(c)(5). 

The  proposed  new  categories  are 
reflected  in  the  following  new 
disbursement  schedules: 

Schffdule  15 — Contract  Negotiation 
and  Administration:  The  proposed 
schedule  for  contract  negotiation  and 
administration  will  include  preparation 
for.  and  participation  in.  the  negotiation 
of  collective  bargaining  agreements  and 
the  administration  and  enforcement  of 
collective  bargaining  agreements, 
including  the  administration  and 
arbitration  of  union  member  grievances. 

Schedule  1 6 — Organizing:  The 
proposed  schedule  for  organizing  will 
include  disbursements  for  efforts  to 
become  the  exclusive  bargaining 
representative  for  any  unit  of 
employees,  or  to  keep  from  losing  a  unit 
in  a  decertification  election  or  to 
another  labor  organization,  or  to  recruit 
new  members.  The  Department  is 
sensitive  to  the  anticipated  concerns  of 
labor  organizations  that  the  disclosure 
of  information  regarding  amounts  spent 


in  specific  organizing  campaigns  may  be 
detrimental  to  the  union  in  those  or 
future  campaigns.  At  the  same  time,  if 
no  itemization  were  required  with 
respect  to  such  a  major  category  of 
expenditures  by  unions,  the  category 
could  easily  become  susceptible  to 
abuse  Because  unions  are  expected  to 
spend  large  amounts  for  organizing,  it 
would  be  relatively  easy  to  hide  fraud 
and  embezzlement  within  the  lump  sum 
reported  for  organizing  disbursements. 
In  addition,  the  fact  that  union  members 
should  expect  their  unions  to  spend 
money  on  organizing  does  not  diminish 
their  interest  in  knowing  how  that 
money  is  spent.  In  order  to  minimize 
any  impact  of  reporting  on  the  success 
of  organizing  efforts,  however,  neither 
the  name  of  the  employer  nor  the 
specific  bargaining  unit  that  is  the 
subject  of  the  organizine  activity  need 
be  identified.  The  1 1'  i  utnient  invites 
comments  regard  1 !  1      :  >     'Imp  means  by 
which  unions'  leg.' :.  !!•     n!'  rests  may 
be  safeguarded  whUe  at  the  same  time 
advancing  the  twin  goals  of  enh.inrod 
enforcement  and  complete 
transparency. 

Schedule  1 7— Political  Activities:  The 
proposed  schedule  for  political 
activities  will  include  political 
disbursements  or  contributions  that  are 
intended  to  influence  the  selection, 
nomination,  election,  or  appointment  of 
anyone  to  a  Federal.  State,  or  local 
executive,  legislative  or  judicial  public 
office,  or  office  in  a  political 
organization,  or  the  election  of 
Presidential  or  Vice  Presidential 
electors,  and  support  for  or  opposition 
to  ballot  referenda.  It  does  not  matter 
whether  the  attempt  succeeds.  Included 
are  disbursements  for  political 
communications  with  members  (or 
agency  fee  paying  nonmembers)  and 
their  families,  registration,  get-out-the- 
vote  and  voter  education  campaigns,  the 
expenses  of  establishing,  administering 
and  soliciting  contributions  to  union 
segregated  political  funds  (or  PACs), 
and  other  political  disbursements. 

Schedule  18 — Lobbying:  The 
proposed  schedule  for  lobbying  will 
include  dealing  with  the  executive  and 
legislative  branches  of  the  Federal, 
State,  and  local  governments  and  with 
independent  agencies  and  staffs  to 
advance  the  repeal  of  existing  laws,  or 
the  passage  or  defeat  of  new  legislation, 
or  the  promulgation  of  rules  or 
regulations  (including  litigation 
expenses).  It  does  not  matter  whether 
the  lobbying  attempt  succeeds. 

Schedule  21 — General  Overhead:  The 
proposed  schedule  for  general  overhead 
will  include  disbursements  for  overhead 
that  do  not  support  a  specific  function, 
such  as  support  personnel  at  the  union's 
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headquarters,  and  that,  thcr-iirt'  (  .innnt 
be  reasonably  allocated  to  thi  uther 
disbursement  schedules. 

The  Department  invites  comments  on 
the  question  whether  the  categories 
added  to  form  LM-2  by  the  proposed 
revision  would  provide  information  to 
union  members  that  will  be  useful  and 
will  assist  them  in  participating  in  the 
governance  of  their  unions   In  addition. 
the  Department  invites  comments  on 
whether  other  categories  should  he 
added  to,  or  whether  any  categories 
should  be  eliminated  from,  form  LM-2. 

Statement  B — Receipts  and 
Disbursements:  Cash  Disbursements: 

Item  65.  Strike  Benefits:  The  proposed 
category  of  strike  benefits  will  include 
all  disbursements  made  to  the  members 
(or  agency  fee  paying  nonmembers)  of 
the  labor  organization  associated  with 
strikes  (including  recognitional  strikes), 
work  stoppages  and  lockouts,  including 
payments  to  or  on  behalf  of  members 
and  others. 

IV.  Over\'iew  of  the  Revised  Form  LM- 
3  and  Instructions 

Section  I.  Who  Must  File:  The 
instructions  to  form  LM-3  also  adopt 
the  recent  holding  of  the  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit  in  Chao  v. 
Bremerton  Metal  Trades  Council,  AFL- 
CIO,  294  F.Sd  1114  (2002).  interpreting 
section  3(j)  of  the  LMRDA.  Accordingly, 
the  Instructions  will  clarify  that  any 
"conference,  general  committee,  joint  or 
system  board,  or  joint  council"  that  is 
subordinate  to  a  national  or 
international  labor  organization  will  be 
required  to  file  an  annual  financial  form 
if  the  national  or  international  labor 
organization  is  a  labor  organization 
engaged  in  an  industry-  affecting 
commerce  within  the  meaning  of 
section  3(j)  of  the  LMRDA. 

The  only  other  change  that  is 
proposed  to  the  form  LM-3  used  by 
labor  organizations  that  have  gross 
annual  receipts  of  between  $10,000  and 
$200,000  is  the  elimination  of  the 
question  whether  they  have  a  wholly 
owned,  controlled,  or  financed 
subsidiary.  Instead,  such  a  union  will  be 
required  to  report  financial  information 


for  anv  significant  trust  in  which  it  has 
an  interest.  If  the  reporting  union 
contributes  $10,000  or  more  to  the  trust 
during  the  union's  reporting  year,  or  a 
contribution  of  $10,000  or  more  is  made 
on  the  unions  behalf  or  as  a  result  of 
a  negotiated  agreement  to  which  the 
union  is  a  party  during  the  union's 
reporting  year,  and  the  trust  has  annual 
receipts  of  $200,000  or  more,  the  union 
will  be  required  to  file  a  form  T-1  for 
the  trust.  According  to  year  2000  report 
data.  545  unions  with  receipts  less  than 
$200,000  that  filed  a  form  LM-3 
reported  having  an  interest  in  a  trust, 
but  were  not  required  to  quantify  their 
interest,  or  to  report  any  financial 
information  with  respect  to  these 
entities.  Commenters  are  invited  to 
comment  on  the  question  whether  the 
Department's  proposal  strikes  an 
appropriate  balance  between  the  need 
for  transparency  with  respect  to  the 
financial  relationships  that  involve 
significant  amounts  of  union  funds  and 
the  burden  on  smaller  unions. 

V^  Overview  of  the  Revised  Form  LM- 
4  and  Instructions 

Section  I.  Who  Must  File:  The 
Instructions  to  form  LM-4  also  adopt 
the  recent  holding  of  the  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit  in  Chao  v. 
Bremerton  Metal  Trades  Council.  AFL- 
CIO.  294  F.3d  1114  (2002),  interpreting 
section  3(j)  of  the  LMRDA.  Accordingly, 
the  Instructions  will  clarify  that  any 
"conference,  general  committee,  joint  or 
system  board,  or  joint  council"  that  is 
subordinate  to  a  national  or 
international  labor  organization  will  be 
required  to  file  an  annual  financial  form 
if  the  national  or  international  labor 
organization  is  a  labor  organization 
engaged  in  an  industry  affecting 
commerce  within  the  meaning  of 
section  3(j)  of  the  LMRDA. 

The  only  other  change  that  is 
proposed  to  the  form  LM-4  used  by 
labor  organizations  that  have  gross 
annual  receipts  of  less  than  $10,000  is 
the  addition  of  a  question  whether  the 
union  created  or  participated  in  the 
administration  of  a  trust,  as  defined 
above  and  in  the  instructions.  Such  a 
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labor  organization  will  also  be  required 
to  file  a  form  T-1  for  any  trust  in  which 
it  has  an  interest  that  has  annual 
receipts  of  $200,000  or  more  if  it 
contributes  $10,000  or  more  to  the  trust 
during  the  union's  reporting  year,  or  a 
contribution  of  $10,000  or  more  is  made 
on  the  union's  behalf  or  as  a  result  of 
a  negotiated  agreement  to  which  the 
union  is  a  party  during  the  union's 
reporting  year.  Since  unions  that  qualif\ 
to  file  a  form  LM-4  have  less  than 
$10,000  in  annual  receipts,  it  is  unlikely 
that  such  a  union  would  contribute 
$10,000  to  a  trust  in  which  they  have  an 
interest,  although  $10,000  might  be 
contributed  on  their  behalf  by  another 
organization.  Commenters  are  invited  to 
comment  on  the  question  whether  form 
LM-4  filers  should  be  required  to  file  a 
form  T-1  for  any  trust  in  which  they 
have  an  interest. 

\I   Effective  Date 

In  order  to  provide  sufficient  time  to 
develop  and  test  the  required  software, 
as  well  as  enhancements  to  the 
Electronic  Labor  Organization  Reporting; 
System  (e.LORS).  and  to  assist  all  labor 
organizations  in  making  any  necessarj' 
adjustments  to  their  own  bookkeeping 
systems  that  may  be  required  to  use  the 
new  software,  the  Department  proposes 
to  make  the  use  of  revised  forms  LM- 
2,  LM-3,  and  LM-4  and  form  T-1 
mandatory  for  reports  for  fiscal  years 
that  commence  after  the  publication  of 
a  final  rule  revising  the  form.  If  a  final 
rule  revising  these  forms  were 
published  on  May  30,  2003.  for 
example,  no  union  would  be  required  t( 
use  the  revised  form  for  any  report  that 
is  due  before  August  29.  2004.  For 
purposes  of  example.  Table  1  shows 
when  unions  with  specific  filing  due 
dates  would  be  required  to  use  the 
revised  form  if  the  final  rule  were 
published  on  May  30.  2003.  Similarly, 
a  reporting  union  will  be  required  to  fil- 
a  form  T-1  for  any  significant  trust  in 
which  it  has  a  qualifj'ing  interest  for 
fiscal  years  of  the  trust  that  commence 
after  the  publication  of  a  final  rule. 


End  of  union's  fiscal  year 


MarctiSI.  2003  

June  30  2003  

September  30.  2003 
December  31.  2003  . 


Due  dates  for  filing  using  the  current  form  LM-2. 
LM-3,  or  LM-4 


Due  dates  for  the  union  s  first  re 

port  using  the  revised  fomn  LM- 

2.  LM-3.  or  LM-4 


June  29,  2003  &  June  29.  2004 

September  28.  2003  

December  29.  2003  

March  31.  2004 


June  29  2005 
September  28  2004 
December  29.  2004. 
March  31 ,  2005. 
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whether  one  year  i.s  an  appropriate  time 
period  before  labor  organizations  are 
rtK]uired  to  u.se  the  new  form  and 
whether  labor  organizations  should  be 
r»Kjuired  to  use  the  revised  form  to 
report  information  for  a  fiscal  year  that 
begins  within  30  days  of  the  date  that 
a  final  rule  is  issued. 

\'1I   Ri".Mi!.iti)ry  Procedures 

txrcuiivf  urder  1286b 

This  proposed  rule  has  been  drafted 
and  reviewed  in  accordance  with 
Executive  Order  12866.  section  1(b). 
Principles  of  Regulation.  The 
D»'partmont  has  determined  that  this 
proposed  ride  is  not  an  "ec:onomically 
significant"  regulatory  action  under 
.section  3(f)(1)  of  Executive  Order  12866. 
Based  on  a  preliminary  analysis  of  the 
data  the  rule  is  not  likely  to:  (1)  Have 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
.safety,  or  state,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  or (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof.  As  a  result,  the 
Department  has  concluded  that  a  full 
economic  impact  and  cost/benefit 
analysis  is  not  required  for  the  rule 
under  section  6(a)(3)  of  the  Order. 
However,  because  of  its  importance  to 
the  public  the  rule  was  treated  as  a 
significant  regulatory  action  and  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

For  similar  reasons,  the  Department 
has  concluded  that  this  proposed  rule  is 
not  a  "major"  rule  under  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  801  et 
seq.).  It  will  not  likely  result  in  (1)  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  State  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 


(   njuniii-ti  ,\iiiniuitf.  nfjiuin 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  this  rule 
does  nf)t  include  a  Federal  mandate  that 
might  result  in  increased  expenditures 
by  State,  local,  and  tribal  governments, 
or  increased  expenditures  by  the  private 
sector  of  more  than  SI 00  million  in  any 
one  year. 

Executive  Order  13132  (Federalism) 

The  Department  has  reviewed  this 
rule  in  accordance  with  Executive  Order 
13132  regarding  federalism  and  has 
dfjtermined  that  the  ride  does  not  have 
federalism  implications.  Because  the 
economic  effects  under  the  rule  will  not 
be  substantial  for  the  reasons  noted 
above  and  because  the  rule  has  no  direct 
effect  on  States  or  their  relationship  to 
the  Federal  government,  the  rule  does 
not  have  "substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities,  among  the  various 
levels  of  government." 

Initial  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of 
1980,-5  U.S.C.  601  et  seq..  requires 
agencies  to  prepare  regulatory  flexibility 
analyses,  and  to  develop  alternatives 
wherever  possible,  in  drafting 
regulations  that  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  Small  Business 
Administration  (SBA)  determined,  in  a 
regulation  that  became  effective  on 
October  1 .  2000,  that  the  maximum 
annual  receipts  allowed  for  a  labor 
union  or  similar  labor  organization  and 
its  affdiates  to  be  considered  a  small 
organization  or  entity  under  section 
601(4),  (6)  of  the  Regulatory  Flexibility 
Act  was  $5  million.  13  CFR  121.201 
(Code  Listing  813930).  This  amount  was 
adjusted  for  inflation  to  $6  million  by  a 
regulation  that  became  effective  on 
February  22,  2002.  Thus,  while  most  of 
the  changes  proposed  by  this  rule  will 
apply  to  only  the  largest  labor 
organizations,  which  are  required  to  fde 
form  LM-2.  it  is  estimated  that  manv  of 
these  labor  organizations  would  be 
classified  as  small  entities  under  the 
SBA  reg\dation  because  nearly  all  have 
annual  receipts  of  between  S200.000 
and  $6  million. 

It  does  not  appear  that  any  party  has 
challenged  the  SBA  determination  that 
labor  organizations  with  receipts  of  over 
$200,000  a  year  should  be  considered 
"small."  nor  does  it  appear  that  any 
party  has  requested  that  the  SBA  make 
an  individualized  inquiry  into  the 
appropriateness  of  that  standard.  The 
Department  believes  that  the  $6  million 


standard  sci  iiy  itie  ,^BA  scrms 
unreasonably  high  since  approximately 
80%  of  all  labor  organizations  in  the 
United  States  have  annual  receipts  of 
less  than  $200,000  a  year.  In  fact,  the 
largest  unions — those  that  have  over  $1 
million  in  annual  receipts — control  over 
83.7%  of  the  total  receipts  of  all  unions: 
92.9%  of  the  total  dollar  receipts 
reported  by  all  labor  organizations  in 
2000  were  received  by  labor 
organizations  that  filed  their  annual 
report  on  form  LM-2.  It  would  seem 
more  accurate  to  characterize  the 
approximately  21.000  labor 
organizations  that  have  less  than 
$200,000  in  annual  receipts  and. 
therefore,  are  not  required  to  use  form 
LM-2  as  "small"  organizations. 
Nevertheless,  the  Department 
determined  that  performing  a  regulatory 
flexibility  analysis  with  respect  to  this 
proposed  rule  is  a  better  use  of 
Department  resources  than  proceeding 
with  a  formal  request  to  change  the  SBA 
standard  determination.  Accordingly, 
the  following  analysis  assesses  the 
impact  of  these  regulations  on  small 
entities  as  defined  by  the  applicable 
SBA  size  standards. 

(1)  Reasons  Why  Action  by  Agency  Is 
Being  Considered 

The  Department  is  proposing  to  revise 
the  forms  labor  organizations  use  to  file 
the  annual  financial  reports  required  by 
the  Labor-Management  Reporting  and 
Disclosure  Act  of  1959,  as  amended 
(LMRDA  or  Act).  This  proposed  rule 
modifies  form  LM-2.  which  is  the  report 
required  to  be  filed  by  the  largest  labor 
organizations,  and  makes  minor  changes 
to  forms  LM-3  and  LM-4.  which  are 
used  by  smaller  labor  organizations.  All 
of  these  forms  are  prescribed  by  the 
Secretary  of  Labor  to  implement  the  Act 
and  incorporated  by  reference  in  the 
applicable  regulations. 

CK  er  the  past  40  years,  the  functions 
and  operations  of  unions  have  evolved 
while  the  forms  used  by  unions  to  file 
annual  financial  reports  required  by  the 
LMRDA  have  remained  substantially 
unchanged.  This  has  undermined  the 
goal  of  the  statute  because  the  forms  are 
insufficient  to  solicit  information  that  is 
relevant  in  light  of  the  financial 
complexity  of  modern  unions.  As  noted 
previously,  it  is  impossible  for  union 
members  to  evaluate  in  any  meaningful 
way  the  management  of  their  unions 
when  the  financial  disclosure  reports 
filed  with  OLMS  simply  report  large 
expenditures  (e.g.,  $62  million)  for 
broad,  general  categories  like  "Grants  to 
Joint  Projects  with  State  and  Local 
Affiliates."  The  large  dollar  amount  and 
vague  description  of  such  entries  make 
it  essentially  impossible  for  anyone  to 
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determine  with  any  degree  of  specificity 
what  their  dues  are  spent  on.  which  is 
precisely  what  the  Act  was  intended  to 
provide. 

Today's  union  members,  more  than 
ever  before,  need  relevant  information 
provided  in  a  usable  format  in  order  to 
make  the  decisions  necessary  to  exercise 
their  rights  as  members  of  democratic 
institutions.  The  Department  is 
committed  to  maintaining 
accountability  and  promoting  full  and 
fair  disclosure  by  labor  organizations. 
Institutions,  such  as  labor  organizations, 
in  which  the  public  places  its  trust, 
should  not  be  permitted  to  utilize 
technicalities  of  structure  to  avoid 
disclosure.  Providing  additional  detail 
on  form  LM-2  and  requiring  disclosure 
on  the  new  form  T-1  of  trusts  in  which 
the  labor  organization  has  an  interest  is 
necessary  to  give  union  members  an 
accurate  picture  of  their  labor 
organization's  finances. 

The  revision  of  form  LM-2  is  also 
necessary  to  improve  its  usefulness  as  a 
deterrent  to  financial  fraud  and 
mismanagement  OLMS  case  files 
repeatedly  demonstrate  that  this  goal  of 
the  Act  is  not  being  met.  Over  the  past 
five  years,  OLMS  investigations  resulted 
in  over  640  criminal  convictions.  As  a 
remedy,  the  courts  ordered  the 
responsible  officials  to  pay  SIS, 44b. 89b 
in  restitution,  in  addition  to  debarring 
them  from  union  service  for  a  combined 
total  of  almost  ten  thousand  years,  in 
many  cases  the  broad  aggregated 
categories  on  the  existing  forms  enabled 
union  officers  to  hide  embezzlements 
and  financial  mismanagement  More 
detailed  reporting  of  all  financial 
transactions  is  likely  to  discourage  and 
reduce  corruption  because  it  would  be 
more  difficult  to  hide  financial 
mismanagement  from  members. 

(2)  Objectives  of  and  Legal  Basis  for 
Rule 

The  legal  authority  for  the  notice  of 
proposed  rule-making  is  sections  201 
and  208  of  the  LMRDA,  29  U.S.C.  431 , 
438.  Section  201  requires  labor 
organizations  to  file  annual  financial 
reports  and  to  disclose  certain  financial 
information,  including  all  assets, 
receipts,  liabilities,  and  disbursements 
of  the  labor  organization.  Section  208 
provides  that  the  Secretary  of  Labor 
shall  have  authority  to  issue,  amend 
and  rescind  rules  and  regulations 
prescribing  the  form  and  publication  of 
reports  required  to  be  filed  under  title 
II  of  the  Act,  including  rules  prescribing 
reports  concerning  trusts  in  which  a 
labor  organization  is  interested,  and 
such  other  reasonable  rules  and 
regulations  as  she  may  find  necessary  to 


prevent  the  circumvention  or  evasion  ol 
the  reporting  requirements. 

The  objective  of  this  proposal  is  to 
require  that  labor  organizations  that  use 
form  LM-2  file  their  annual  financial 
reports  electronically  unless  they  obtain 
a  hardship  exemption  and  to  update  and 
revise  the  LMRDA  disclosure  forms  to 
take  advantage  of  modern  technology 
and  to  increase  the  transparency  of 
union  financial  reporting  for  labor 
organizations  with  annual  receipts  of 
S200.000  or  more.  This  will  enable 
workers  to  be  responsible,  informed, 
and  effective  participants  in  the 
governance  of  their  unions;  discourage 
embezzlement  and  financial 
mismanagement:  prevent  the 
circumvention  or  evasion  of  the 
statutory  reporting  requirements;  and 
strengthen  the  effective  and  efficient 
enforcement  of  the  Act  by  OLMS. 

(3)  Number  of  Small  Entities  Covered 
Under  Rule 

The  primary  impact  of  this  notice  of 
proposed  rule-making  will  be  on  the 
largest  labor  organizations,  defined  as 
those  that  have  $200,000  or  more  in 
annual  receipts.  There  are 
approximately  5,514  labor  organizations 
of  this  size  that  are  required  to  file  form 
LM-2  reports  under  the  LMRDA. 
Smaller  unions  that  file  form  LM-3  or 
LM--i  will  be  affected  only  by  the 
requirement  to  file  a  form  T-1  for 
certain  trusts  in  which  they  have  an 
interest.  The  Department  estimates  that 
490  labor  organizations  that  are 
permitted  to  use  form  LM-3  to  file  their 
annual  financial  report  will  file  a  form 
T-1  and  that  25  labor  organizations  that 
are  permitted  to  use  form  LM-4  to  file 
their  annual  financial  report  will  file  a 
form  T-1. 

(4)  Reporting,  Recordkeeping  and  Other 
Compliance  Requirements  of  the  Rule 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  LMRDA  is  primarily  a  reporting 
and  disclosure  statute.  It  establishes 
various  reporting  requirements  for  labor 
organizations,  labor  organization 
officers,  employers,  and  employer 
consultants  pursuant  to  title  II  of  the 
Act.  Accordingly,  the  primary  economic 
impact  of  the  proposed  rule  will  be  the 
cost  to  reporting  unions  of  compiling, 
recording,  and  reporting  additional 
information.  The  proposed  rule 
establishes  a  new  set  of  reporting 
categories  for  those  labor  organizations 
with  receipts  of  $200,000  or  more.  In 
order  to  comply  with  the  requirement 
that  reports  be  filed  electronically, 
reporting  unions  will  be  required  to  use 
software  provided  by  OLMS.  Reporting 


unions  may  aiso  need  to  make 
adjustments  in  their  bookkeeping 
procedures  and,  in  some  instances,  to 
make  changes  in  computing  hardware  or 
software.  None  of  these  expenses  are 
expected  to  be  substantial,  in  large  part 
because  labor  organizations,  like  most 
small  entities  following  standard 
business  practices,  already  maintain 
records  of  their  receipts  and 
expenditures.  Labor  organizations  may 
not  now  be  estimating  the  percentage  of 
time  spent  on  various  types  of  functions 
by  officers  and  employees,  as  they  will 
be  required  to  do  in  order  to  complete 
the  revised  form  LM-2.  Although  the 
estimation  required  is  only  a  rough 
approximation,  rounded  to  the  nearest 
10%,  the  Department  has  considered 
both  the  time  that  will  be  required  to 
make  this  estimation,  and  additional 
training  that  may  be  necessary  to  do  so. 
in  calculating  the  burden  that  will  likely 
be  imposed  by  the  use  of  the  new  form 
LM-2.  Once  the  necessary  adjustments 
have  been  made  to  existing  accounting 
systems,  the  Department  estimates  that 
the  average  recordkeeping  and  reporting 
burden,  and  costs  associated  with  such 
recordkeeping,  will  increase.  See  the 
following  Paperwork  Reduction  Act 
section  for  greater  detail.  The  changes 
may  also  have  economic  significance 
that  is  difficult  to  measure  because 
increased  transparency  in  union 
financial  affairs  will  result  in  less 
embezzlement  and  financial 
mismanagement,  and  increased  public 
trust. 

(5)  Relevant  Federal  Requirements 
Duplicating.  Overlapping  or  Conflicting 
With  the  Rule 

To  the  extent  that  there  are  federal 
rules  that  duplicate,  overlap,  or  conflict 
with  this  proposed  rule,  a  specific 
exemption  from  the  requirements  of  this 
rule  has  been  provided,  with  one 
exception.  Labor  organizations  are 
currently  required  to  report  some 
similar  information  to  the  Internal 
Revenue  Service  on  form  990  or  form 
990-EZ  if  they  are  exempt  from  taxation 
under  26  U.S.C.  501(c)(5).  A  copy  of  the 
labor  organization's  filed  form  LM-2 
may  currently  be  submitted  in  lieu  of 
answering  certain  questions  on  form  990 
or  form  990-EZ.  The  Department 
anticipates  that  a  similar  arrangement 
will  be  possible  with  respect  to  the 
revised  form  LM-2.  Aside  from  those 
areas  of  potential  duplication 
mentioned  in  the  notice  of  proposed 
rulemaking,  there  is  no  duplication  of 
existing  labor  organization  reporting 
requirements,  nor  is  similar  information 
required  by  any  other  federal  agency  or 
statute. 
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Requirements  for  Small  Entities 

The  reporting,  recordkeeping,  and 
other  compliance  requirements  apply 
equally  to  all  labor  organizations  that 
are  required  to  file  a  form  LM-2  under 
the  LMRDA.  The  Department  expects 
that  only  the  largest  labor  organizations 
will  have  to  make  significant  changes  in 
the  level  of  detail  with  which  financial 
activity  is  reported  in  order  to  comply 
with  the  requirements  of  the  proposed 
rule.  Differences  between  the  smaller 
labor  organizations  that  are  large  enough 
to  be  required  to  file  form  LM-2  and  the 
largest  labor  organizations  are  more 
likely  to  result  from  differences  in  the 
financial  practices  of  the  unions 
themselves.  Only  the  largest  filers,  those 
that  have  annual  receipts  in  the 
millions,  are  likely  to  have  extensive 
financial  transactions  and  will  require 
substantial  changes  in  their  accounting 
practices  in  order  to  report  these 
transactions  on  the  new  form.  Unions 
with  receipts  of  between  $200,000  and 
$2  million,  which  account  for  over 
4.400  of  the  5,514  form  LM-2  filers,  are 
likely  to  have  less  difficulty  using  the 
revised  form. 

Smaller  unions  with  total  annual 
receipts  of  less  than  $200,000  (79.5 
percent  of  all  LMRDA  covered  unions) 
can  still  elect  to  file  a  simplified  report. 
Over  49%  of  all  labor  organizations  may 
file  either  a  form  LM-2  or  a  form  LM- 
3,  a  form  that  entails  a  lesser 
recordkeeping  and  reporting  burden 
than  form  LM-2.  The  only  change  to 
form  LM-3  made  by  the  proposed  rule 
is  the  elimination  of  the  requirement 
that  the  union  filing  .such  a  form  report 
the  existence  of  a  subsidiary.  In 
addition,  form  LM-3  filers  will  now 
have  to  file  a  form  T-1  reflecting 
expenditures  and  receipts  of  any  trusts 
or  other  organizations  in  which  they 
have  an  interest,  if  $10,000  or  more  is 
contributed  to  the  trust  or  other 
organization  on  the  reporting  union's 
behalf  during  the  reporting  year,  and  if 
the  trust  has  $200,000  or  more  in  annual 
receipts.  The  very  smallest  unions,  with 
total  annual  receipts  of  less  than 
$10,000  (30.1  percent  of  all  LMRDA 
covered  unions),  can  elect  to  file  an 
abbreviated  report,  form  LM— 4.  which 
further  reduces  their  recordkeeping  and 
reporting  burden.  Although  form  LM— 4 
filers  will  also  be  required  to  file  form 
T-1  for  any  significant  trusts  or  other 
funds  in  which  they  have  an  interest,  if 
-Si  0.000  or  more  is  contributed  to  the 
trust  or  other  fund  on  the  reporting 
union's  behalf  during  the  reporting  year, 
the  Department  expects  that  the  number 
of  form  LM-4  filers  that  will  be  required 


to  IiIh  these  l(jriii.s  will  be  extremely 
small. 

(7)  Clarification,  Consolidation  and 
Simplification  of  Compliance  and 
Reporting  Requirements  for  Small 
Entities 

OLMS  has  developed  an  electronic 
labor  organization  reporting  system 
(e.LORS)  that  utilizes  electronic 
technology  to  collect,  maintain,  and 
disclose  the  information  it  collects.  The 
objectives  of  e.LORS  are:  The  electronic 
filing  of  forms  LM-2.  LM-3,  and  LM-4 
via  the  Internet;  LMRDA  program 
enhancements  to  improve  accuracy, 
completeness,  and  timeliness  of  forms 
LM-2.  LM-3.  and  LM-4:  and  the  public 
disclosure  of  reports  with  a  searchable 
database  via  the  Internet.  Labor 
organizations  are  directed  to  use  an 
electronic  reporting  format  and  are 
provided  a  CI>-ROM  disk  by  OLMS  that 
will  enable  them  to  maintain  financial 
information  that  can  be  electronically 
compiled  in  the  proper  format  for 
electronic  filing. 

OLMS  will  provide  compliance 
assistance  for  any  questions  or 
difficulties  that  may  arise  from  using  the 
software.  A  help  desk  is  staffed  during 
normal  business  hours  and  can  be 
reached  by  calling  a  toll-free  telephone 
number. 

The  use  of  electronic  forms  makes  it 
possible  to  download  information  from 
previous  filed  reports  directly  into  the 
form;  enables  officer  and  employee 
information  to  be  imported  onto  the 
form;  makes  it  easier  to  enter 
information;  and  automatically  performs 
calculations  and  checks  for 
typographical  and  mathematical  errors 
and  other  discrepancies,  which  reduces 
the  likelihood  of  having  to  file  an 
amended  report.  The  error  summaries 
provided  by  the  software,  combined 
with  the  speed  and  ease  of  electronic 
filing,  will  also  make  it  easier  for  both 
the  reporting  labor  organization  and 
OLMS  to  identify  errors  in  both  current 
and  previously  filed  reports  and  to  file 
amended  reports  to  correct  them. 

(8)  The  Use  of  Performance  Rather  Than 
Design  Standards 

The  Department  considered  a  number 
of  alternatives  to  the  proposed  rule  that 
could  minimize  the  impact  on  small 
entities.  One  alternative  would  be  not  to 
change  the  existing  forms  LM-2.  LM-3. 
and  LM— 4.  This  alternative  was  rejected 
because  OLMS  case  files  demonstrate 
that  the  goals  of  the  Act  are  not  being 
met  and  that  the  broad  aggregated 
reporting  categories  on  the  existing 
forms  enable  some  union  officers  to 
hide  embezzlements  and  financial 
mismanagement.  As  noted  above,  it  is 


impossible  to  quantih  ttif  artuai 
amount  of  money  tli.it  unions  and  their 
members  lost  as  a  r'  -  uH  i  if  criminal 
activity  that  might  liave  been  prevented, 
or  discovered  sooner,  if  form  LM-2 
provided  more  useful  information  than 
it  currently  does.  Nor  is  it  possible  to 
accurately  quantify  the  cost  of  having 
less  transparency  and  accountability  to 
union  members  and  the  impact  on 
union  democracy  and  the  economy. 

Another  alternative  would  be  to  limit 
the  new  reporting  requirements  to 
national  and  international  parent  labor 
organizations.  However,  the  Department 
has  concluded  that  such  a  limitation 
would  eliminate  the  availability  of 
meaningful  information  from  local  and 
intermediate  labor  organizations,  which 
may  have  far  greater  impact  on  and 
relevance  to  union  members, 
particularly  since  such  lower  levels  of 
union  organizations  generally  set  and 
collect  dues  and  provide 
representational  and  other  services  for 
their  members.  Such  a  limitation  would 
reduce  the  utility  of  the  information  to 
a  significant  number  of  union  members. 
Of  the  5,514  labor  organizations  that  are 
required  to  file  form  LM-2.  just  141  are 
national  and  international  labor 
organizations.  Limiting  the  new 
reporting  requirements  to  these  141 
labor  organizations  would  save  the  other 
form  LM-2  filers  approximately  $14 
million  over  three  years.  However, 
nearly  all  of  the  OLMS  investigations 
cited  above  involve  labor  organizations 
other  than  the  141  that  would  be  subject 
to  the  improved  reporting  requirements. 
Requiring  only  national  and 
international  organizations  to  file  more 
detailed  reports  would  not  provide  any 
deterrent  to  fraud  and  embezzlement  by 
local  and  regional  officials.  The 
additional  approximately  $14  million 
cost  over  three  years  of  applying  the 
new  reporting  requirements  to  all 
unions  with  annual  receipts  of  $200,000 
or  more  should  be  offset  by  savings  to 
union  members  as  a  result  of  this 
deterrent  effect. 

Another  alternative  could  be  to  adjust 
the  form  LM-2  $200,000  filing  threshold 
for  inflation  since  it  was  last  adjusted  in 
1994.  This  would  increase  the  threshold 
to  approximately  $250,000  and  exclude 
about  650  labor  organizations  from 
having  to  file  the  new  form  LM-2 
(although  they  would  still  have  to  file  a 
form  LM-3).  "These  650  unions  would 
save  an  annual  average  $293  in 
reporting  and  recordkeeping  costs,  or  a 
total  of  nearly  $190,000,  by  filing  form 
LM-3  instead  of  the  new  form  LM-2. 
The  total  difference  in  reporting  and 
recordkeeping  costs  would  be  just  0.1 
percent  of  their  total  annual  revenue 
(assuming  each  union  has  $225,000  in 
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receipts).  The  Department  has 
concluded  that  these  relatively  low  cost- 
savings  do  not  justify-  eliminating  the 
availability  of  thorough  financial 
information  from  these  local  labor 
organizations,  which  may  have  far 
greater  impact  on  and  relevance  to 
union  members,  particularly  given  the 
typical  role  of  such  lower  levels  of 
union  organizations  in  setting  and 
collecting  dues  and  providing 
representational  and  other  services  for 
their  members.  Because  the  current 
reporting  threshold  significantly 
reduces  the  reporting  burden  for  smaller 
unions,  no  change  in  the  threshold  is 
proposed  at  this  time.  The  existing 
$200,000  threshold  exempts  79.5 
percent  of  all  labor  organizations  that 
file  annual  report.s  (forms  LM-2.  LM-3, 
and  LM-4)  from  the  requirement  of 
filing  the  more  detailed  form  LM-2. 
Moreover,  the  current  S200,000 
threshold  is  alreadv  higher  than  the 
1959  ($20,000).  1962  ($30,000).  and 
1981  (SlOO.OOO)  thresholds  when  those 
thresholds  are  adjusted  for  inflation. 
However,  the  Department  requests 
public  comments  on  what  is  the 
appropriate  level  of  the  dollar  threshold 
for  the  largest  unions  that  file  form  LM- 
2. 

Another  alternative  would  be  tu 
phase-in  the  effective  date  for  the  form 
LM-2  changes  that  would  provide 
smaller  form  LM-2  filers  with 
additional  lead  time  to  modifv'  their 
recordkeeping  systems  to  comply  with 
the  new  reporting  requirements.  The 
Department  has  concluded  that  a  one- 
year  period  for  all  form  L.M-2  filers  to 
adapt  to  the  new  reporting  requirements 
should  provide  sufficient  time  to  make 
the  necessary  adjustments  OLMS  also 
plans  to  provide  compliance  assistance 
to  any  labor  organization  that  requests 
it.  In  addition,  a  review  of  the  proposed 
revisions  was  undertaken  to  reduce 
paperwork  burden  for  all  form  LM-2 
filers  and  an  effort  was  made  during  the 
review  to  identify  ways  to  reduce  the 
impact  on  small  entities.  The 
Department  believes  it  has  minimized 
the  economic  impact  of  the  form 
revision  on  small  unions  to  the  extent 
possible  while  recognizing  workers'  arid 
the  Department's  need  for  information 
to  protect  the  rights  of  union  members 
under  the  LMRDA. 

Another  alternative  considered,  and 
described  in  more  detail  above,  was  to 
retain  the  requirement  that  labor 
organizations  report  financial 
information  for  their  subsidiaries,  but 
redefine  the  term  "subsidiary"  in  a 
broader  manner  more  consistent  with  its 
use  under  other  statutes.  As  explained 
above,  this  alternative  was  rejected,  but 


comments  have  been  requested 
concerning  this  alternative. 

(9)  Exemption  From  Coverage  of  the 
Rule  for  .Small  Entities 

The  current  dollar  threshold  for  form 
LM-2  excludes  79.5  percent  of  all  labor 
organizations  that  file  LMRDA  annual 
reports  with  OLMS.  As  noted  above, 
smaller  unions  with  total  annual 
receipts  of  less  than  $200,000.  but  more 
than  $10,000,  (49.4  percent  of  all 
LMRDA  covered  unions)  can  elect  to  file 
a  simplified  report  (form  LM-3)  that 
would  reduce  their  average 
recordkeeping  and  reporting  burden  by 
69.6  percent,  from  21.81  hours  to  6.64 
hours  per  respondent  in  the  third  year 
(even  more  the  first  two  years  the 
proposed  form  would  be  in  effect).  The 
very  smallest  unions  with  total  annual 
receipts  of  less  than  SlO.OOO  (30.1 
percent  of  all  LMRDA  covered  unions) 
can  elect  to  file  an  abbreviated  report 
(form  LM-4)  that  reduces  their 
recordkeeping  and  reporting  burden  by 
95.9  percent,  from  21.81  hours  to  0.90 
hours  per  respondent. 

Papem^ork  Reduction  Act 

Sumnian-:  This  proposed  rule 
modifies  the  annual  reports  required  to 
be  filed  by  the  largest  labor 
organizations,  prescribed  by  the 
Secretary  of  Labor  to  implement  the  Act 
and  incorporated  by  reference  in  the 
applicable  regulations.  The  revised 
paperwork  requirements  are  necessary 
to  enable  workers  to  be  responsible, 
informed,  and  effective  participants  in 
the  governance  of  their  unions; 
discourage  embezzlement  and  financial 
mismanagement;  prevent  the 
circumvention  or  evasion  of  the 
statutory  reporting  requirements;  and 
strengthen  the  effective  and  efficient 
enforcement  of  the  Act  by  the 
Department. 

Published  at  the  end  of  this  notice  are 
four  proposed  forms  and  their 
instructions  that  will  implement  the 
new  reporting  requirements.  One  form 
is  the  revised  form  LM-2,  one  is  the 
revised  form  LM-3,  one  is  the  revised 
form  LM-4.  and  the  other  is  a  new  form 
T-1  for  unions  to  report  the  assets, 
receipts,  liabilities,  and  disbursements 
of  trusts  in  which  a  labor  organization 
has  an  interest.  The  proposed  revisions 
to  form  LM-2  are  designed  to  take 
advantage  of  technology  that  makes  it 
possible  to  increase  the  detail  with 
which  information  required  to  be 
reported  can  be  provided,  while  at  the 
same  time  making  it  easier  to  file  and 
publish  the  contents  of  the  reports. 
Union  members  are  thus  able  to  obtain 
a  more  accurate  picture  of  their  union's 
financial  condition  and  operations 


without  imposing  an  unwarranted 
burden  on  reporting  unions.  Supporting 
documentation  need  not  be  submitted 
with  the  forms,  but  labor  organizations 
are  required  to  maintain,  assemble,  and 
produce  such  documentation  in  the 
event  of  an  inquiry  from  a  union 
member  or  an  audit  by  an  OLMS 
investigator. 

The  Department  estimates  the  average 
reporting  and  recordkeeping  burden  for 
the  revised  form  LM-2  to  be  104.03 
hours  per  respondent  in  the  first  year, 
24.96  hours  per  respondent  in  the 
second  year,  and  21.81  hours  per 
respondent  in  the  third  year.  The 
Department  estimates  the  average 
reporting  and  recordkeeping  burden  for 
the  revised  form  LM-3  and  revised  form 
LM-4  to  be  6.64  hours  and  0.90  hours 
per  respondent  in  all  three  years.  The 
Department  estimates  the  average 
reporting  and  recordkeeping  burden  for 
the  new  form  T-1  to  be  12,89  hours  per 
respondent  in  the  first  year,  5,79  hours 
per  respondent  in  the  second  year,  and 
5,15  hours  per  respondent  in  the  third 
year.  The  Depeutment  estimates  the 
annual  cost  to  respondents  for  the 
revised  form  LM-2  to  be  $14,618 
million  in  the  first  year,  $3.2«1  million 
in  the  second  year,  and  $2,867  million 
in  the  third  year.  The  Department 
estimates  the  annual  cost  to  respondents 
for  the  revised  form  LM-3  and  form 
LM^  to  be  $1,797  million  and  $180,903 
in  all  three  years.  The  Department 
estimates  the  annual  cost  to  respondents 
for  the  new  form  T-1  to  be  $1,218 
million  in  the  first  year.  $518,427  in  the 
second  year,  and  $454,448  in  the  third 
vear.  The  annualized  federal  cost 
associated  with  the  revised  form  LM-2. 
LM-3.  LM-4,  and  the  new  form  T-1  is 
estimated  to  be  $7,187  million. 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995,  the  information  collection 
requirements  contained  in  this  NPRM 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval. 

Background:  Every  labor  organization 
whose  total  annual  receipts  are 
$200,000  or  more  and  those 
organizations  that  are  in  trusteeship 
must  file  an  annual  financial  report  on 
form  LM-2,  Labor  Organization  Annual 
Report,  within  90  days  after  the  end  of 
its  fiscal  year,  to  disclose  its  financial 
condition  and  operations  for  its 
preceding  fiscal  year.  Form  LM-2  is  also 
used  by  labor  organizations  with  total 
annual  receipts  of  $200,000  or  more  that 
cease  to  exist  to  file  a  terminal  report. 

The  current  form  LM-2  consists  of  24 
questions  that  identify  the  labor 
organization  and  provide  basic 
information  (in  primarily  a  yes/no 
format):  a  statement  of  11  financial 
items  on  different  assets  and  liabilities; 
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d  statoinent  ot  receipts  and 
disbursements;  and  15  supporting 
schedules.  The  information  that  is 
reported  includes:  Whether  the  union 
has  any  subsidiary  organizations; 
whether  the  union  has  a  political  action 
committee;  whether  the  union 
discovered  any  loss  or  shortage  of  funds: 
the  number  of  members;  rates  of  dues 
and  fees;  the  dollar  amount  for  seven 
asset  categories  such  as  accounts 
receivable,  cash,  and  investments;  the 
dollar  amount  for  four  liability 
categories  such  as  accounts  payable  and 
mortgages  payable:  the  dollar  amount 
for  16  categories  of  receipts  such  as  dues 
and  interest;  and  the  dollar  amoynt  for 
18  categories  of  disbursements  such  as 
payments  to  officers  and  repayment  of 
loans  obtained.  Five  of  the  supporting 
schedules  include  a  detailed  itemization 
of  loans  receivable  and  payable,  the  sale 
and  purchase  of  investments  and  fixed 
assets,  and  payments  to  officers.  There 
are  also  10  supporting  schedules  for 
receipts  and  disbursements  that  provide 
union  members  with  more  detailed 
information  by  general  groupings  or 
bookkeeping  categories  to  identify  their 
purpose. 

In  2001,  5,932  labor  organizations 
filed  form  LM-2  and  the  Department 
estimates  the  recordkeeping  and 
reporting  burden  to  average  15.2.5  hours 
per  respondent  for  a  total  of  82.564 
hours  and  $1,784  million.  In  developing 
these  estimates,  the  Department 
carefully  considered  the  amount  of  time 
it  takes  to:  (a)  Read  the  reporting 
instructions;  (b)  gather  books  and 
records  to  complete  the  report;  (c) 
organize  the  books  and  records  to 
respond  to  various  reporting 
requirements;  (d)  complete  the  form; 
and  (e)  check  the  responses.  The 
recordkeeping  requirements  are 
minimal  because  the  majority  of 
financial  books  and  records  required  to 
complete  the  reports  are  those  that  the 
reporting  organizations  maintain  in  the 
normal  course  of  business  and  are, 
therefore,  not  factored  into  the  burden 
hours.  Moreover,  any  capital  investment 
including  computers  and  software  that 
are  usual  and  customary  expenses 
incurred  by  persons  in  the  normal 
course  of  their  business  are  excluded 
from  the  regulatory  definition  of  burden. 

The  Department's  developed 
electronic  reporting  system.  e.LORS, 
uses  information  technology  to  perform 
some  of  the  administrative  functions  of 
the  nsporting  system.  The  objectives  of 
e.LORS  are  electronic  filing  of  forms 
LM-2,  LM-3,  and  LM-4,  disclosure  of 
reports  via  a  searchable  Internet 
database,  improving  the  accuracy, 
completeness  and  timeliness  of  reports, 
and  creating  efficiency  gains  in  the 


reporting  system.  Llleclive  use  ol  the 
system  will  reduce  the  burden  on 
reporting  organizations,  provide 
increased  information  to  union 
members,  and  enhance  LMRDA 
enforcement  by  OLMS.  The  Department 
is  working  towards  to  integrating  other 
LMRDA  disclosure  documents  into 
e.LORS  in  the  future.  The  OLMS 
Internet  Disclosure  site  is  available  for 
public  use.  The  site  contains  a  copy  of 
each  labor  organization's  annual 
financial  report  as  well  as  an  indexed 
computer  database  on  the  information 
for  each  report  that  is  searchable 
through  the  Internet. 

To  ease  the  transition  to  electronic 
disclosure,  OLMS  will  include  e.LORS 
information  in  its  outreach  program 
through  the  OLMS  Help  Desk  and 
through  formal  group  sessions 
conducted  for  union  officials  regarding 
compliance.  The  new  and  revised  forms 
will  be  provided  on  CD-ROM  discs  at 
no  cost  to  labor  organizations.  The 
electronic  form  will  also  be  available 
from  OLMS  field  offices  and  from  the 
OLMS  National  Office.  Unions  will  be 
required,  however,  to  pay  a  minimal  fee 
to  obtain  electronic  signature  capability 
for  the  two  officers  who  sign  the  form. 
OLMS  has  implemented  a  system  to 
permit  union  officers  to  sign 
^  electronically  submitted  forms  with 
digital  signatures.  Information  about 
this  system  can  be  obtained  on  the 
OLMS  website  at  bttp://wH'w. dol.gov/ 
esa/regs/compliance/olms/digita]- 
signatures.htm.  Digital  signatures 
ensure  the  authenticity  of  form  LM-2 
reports  without  compromising 
efficiency. 

Filing  labor  organizations  will  find 
several  advantages  to  electronic  filing. 
With  e.LORS,  information  from 
previously  filed  reports  and  officer  or 
employee  information  can  be  directly 
imported  to  form  LM-2.  Not  only  is 
entry  of  the  information  eased,  the 
software  also  makes  mathematical 
calculations  and  checks  for  errors  or 
discrepancies.  The  efficiency  gains  from 
electronic  submission  will  i^llcviate 
much  of  the  burden  of  revised  form  LM^ 
2's  new  information  requirements. 

Ready  acceptance  of  the  benefits  of 
electronic  filing  is  predictable  based  on 
experience  with  software  that  OLMS  has 
developed  and  distributed  to  labor 
organizations  for  completing  the  current 
forms  LM-2,  LM-3,  and  LM-4. 
Approximately  40%  of  unions  that 
currently  file  form  LM-2.  LM-3.  and 
LM-4  take  advantage  of  the  ability  to 
enter  data  electronically  on  a 
computerized  form.  Enhancements  of 
e.LORS  will  make  it  possible  for  all 
labor  organizations  to  submit  the  new 
and  revised  forms  electronically. 


although  It  lb  expected  that  some  labor 
organizations  will  obtain  hardship 
exemptions  and  file  paper  form  LM-2 
reports  while  they  update  their 
bookkeeping  procedures. 

Overview  of  Changes  to  Form  LM-2 

The  updated  form  LM-2  includes: 
Three  fewer  questions  (21  instead  of  24) 
that  identify  the  labor  organization  and 
provide  basic  information  (in  the  same 
general  yes/no  format);  the  same  11 
financial  items  on  assets  and  liabilities; 
an  updated  statement  of  receipts  and 
disbursements  that  asks  for  information 
on  fewer  categories  of  receipts  {13 
instead  of  16)  and  disbursements  (17 
instead  of  18);  and  seven  additional 
supporting  schedules  (22  instead  of  15). 
The  updated  statement  of  receipts  and 
disbursements  also  drops  seven  old 
categories  of  disbursements  and  adds 
six  new  categories  that  will  provide 
more  useful  information  to  union 
members  on  the  amount  of  union  funds 
spent  on  contract  negotiation  and 
administration,  organizing,  strike 
benefits,  general  overhead,  political 
activities,  and  lobbying. 

Many  of  the  supporting  schedules  are 
not  changing;  over  half  (8)  of  the  15 
current  supporting  schedules  are  either 
unchanged  (7)  or  have  been  dropped 
from  the  updated  form  (1).  Four  of  the 
current  supporting  schedules  have  only 
minor  changes  involving  information 
that  is  maintained  in  the  normal  course 
of  business.  For  example,  on  the 
schedule  for  itemizing  investments  the 
reporting  threshold  has  changed  from 
$1,000  and  20  percent  of  the  total  book 
value  of  the  union's  investments  to 
$5,000  and  5  percent  of  the  total.  On  the 
two  schedules  for  disbursements  to 
officers  and  employees  the  reporting  of 
gross  salary  is  changing  to  net  salary 
•*nd  two  new  dollar  amounts  for  direct 
taxes  withheld  and  other  withheld 
amounts  have  been  added.  On  the 
fourth  schedule  that  currently  itemizes 
all  benefit  disbursements,  the  reporting 
of  name,  description,  and  amount  has 
been  expanded  to  include  address, 
purpose,  and  date  of  the  disbursement. 

One  important  change  to  form  LM-2 
is  the  addition  of  three  new  separate 
schedules.  The  new  schedules  require 
the  reporting  of  (1 )  the  name  of  any 
entity  or  individual  with  which  the 
labor  organization  had  an  account 
payable  valued  at  $1,000  or  more  that 
was  more  than  90  days  past  due  at  the 
end  of  the  reporting  period  or  that  was 
liquidated,  reduced  or  written  off  during 
the  reporting  period:  (2)  the  name  of  any 
entity  or  individual  with  which  the 
labor  organization  had  an  account 
receivable  valued  at  $1,000  or  more  that 
was  more  than  90  days  past  due  at  the 
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end  of  the  reporting  period  or  that  was 
liquidated,  reduced  or  written  off  during 
the  reporting  period;  and  (3)  the  number 
of  union  members  by  seven  different 
membership  categories.  The  Department 
believes  that  all  of  this  reported 
information  is  maintained  in  the  normal 
course  of  business.  While  labor 
organizations  have  not  previously  been 
required  to  report  all  of  this 
information,  the  development  of 
electronic  software  that  will  permit 
unions  that  keep  their  records 
electronically  to  import  data  from  their 
programs  to  the  form  LM-2  software 
should  reduce  the  burden  of  the  revised 
reporting  requirement.  Labor 
organizations  that  do  not  currently 
maintain  electronic  books,  or  that  use 
accounting  software  that  proves 
incompatible  with  the  software 
developed  by  the  Department  will 
experience  modest  increased  burden. 
Another  important  change  to  form  LM- 
2  is  the  individual  identification  of 
various  receipts  and  disbursements  for 
three  of  the  current  supporting 
schedules  and  five  of  the  new 
supporting  schedules.  Currently,  three 
of  these  supporting  schedules  provide 
some  detail  about  various  receipts  and 
disbursements  by  general  groupings  or 
bookkeeping  categories  to  identify  their 
purpose.  The  updated  form  LM-2  will 
require  these  eight  supporting  schedules 
to  individually  identify'  receipts  of 
$5,000  or  more  or  total  receipts  from  an 
entity  or  individual  that  aggregate  to 
$5,000  or  more  during  the  reporting 
period,  and  disbursements  of  a  certain 
amount  ($2.000-$5.000)  or  total 
disbursements  to  an  entity  or  individual 
that  aggregate  to  a  certain  amount 
($2,000-$5,000)  during  the  reporting 
period. 

The  last  major  change  to  form  LM-2 
will  require  unions  to  report  the  major 
receipts  and  disbursements  of  trusts  in 
which  the  labor  organization  has  an 
interest.  If  a  union's  financial 
contribution  to  a  trust,  or  a  contribution 
made  on  the  union's  behalf,  is  less  than 
$10,000,  the  union  only  has  to  report 
the  existence  of  the  trust  and  the 
amount  of  the  union's  contribution  or 
the  contribution  made  on  the  union's 
behalf.  If  the  contribution  is  $10,000  or 
more,  the  labor  organization  will  be 
required  to  report  the  receipts  and 
disbursements  of  the  trust  on  the 
proposed  new  form  T-1.  Unions  will  be 
required  to  separately  identify  each 
amount  received  by  a  trust  from  the 
same  entity  or  individual  of  SlOOOO  or 
more  during  the  reporting  period,  as 
well  as  receipts  from  the  same  entity  or 
individual  that  aRK^'^atc  tn  SIO.OOO  or 
more  during  the  reporting  period. 


Unions  will  also  be  required  to 
separately  identify  any  individual 
disbursement  of  $10,000  or  more  during 
the  reporting  period,  as  well  as  any 
disbursements  tn  the  same  entity  or 
individual  that  aggregate  to  $10,000  or 
more  during  the  reporting  period.  If 
annual  audits  or  financial  reports  are 
already  made  available  for  organizations 
that  meet  the  statutory-  definition  of  a 
trust,  the  only  additional  information 
that  a  union  will  be  required  to  report 
on  form  LM-2  is  a  statement  that  such 
a  report  or  audit  has  been  filed  or  is 
available,  and  where  union  members 
can  obtain  the  information. 

Technological  advances  have  made  it 
possible  to  provide  the  level  of  detail 
necessarv'  for  union  members  to  have  a 
more  accurate  picture  of  their  union's 
financial  condition  and  operations 
without  imposing  an  unwarranted 
burden  on  reporting  unions.  OLMS  staff 
who  review  the  reports  filed  and 
provide  compliance  assistance  have 
found  that  a  majority  of  unions  required 
to  file  form  LM-2  use  computerized 
recordkeeping  systems  and  have 
embraced  the  technology  necessjiry  to 
provide  reports  in  electronic  form. 
Several  OLMS  field  offices  report  that 
even  smaller  unions  that  file  form  LM- 
3  reports  keep  electronic  books.  The 
development  of  electronic  software  that 
will  permit  unions  that  keep  their 
records  electronically  to  import  data 
from  their  programs  to  the  form  LM-2 
software  should  reduce  the  burden  of 
reporting  financial  information  with  the 
specificity  required  by  the  proposed 
rule.  While  labor  organizations  have  not 
previously  been  required  to  report  all  of 
this  information,  they  have  been 
required  to  make  judgments  regarding 
the  appropriate  characterization  of 
expenditures  in  order  to  report  those 
expenditures  by  category-  in  the  current 
form.  Once  the  necessary'  adjustments 
have  been  made  to  electronic 
recordkeeping  systems,  no  additional 
burden  will  be  entailed  by  the  need  to 
make  similar  judgments  with  respect  to 
fewer  categories.  Labor  organizations 
that  do  not  currently  maintain 
electronic  books,  or  that  use  accounting 
software  that  proves  incompatible  with 
the  software  developed  by  the 
Department,  will  experience  an 
increased  burden. 

Finally,  as  noted  previously,  the 
instructions  to  form  LM-2  adopt  the 
recent  holding  of  the  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit  in  Chao  v. 
Bremerton  Metal  Trades  Council,  AFL- 
CIO.  294  F.  3d  1114  (2002).  and  clarify 
that  any  "conference,  general 
committee,  joint,  or  system  board,  or 
joint  council"  that  is  subordinate  to  a 
national  or  international  labor 


organization  is  itself  a  labor 
organization  under  the  LMRDA  and  will 
be  required  to  file  an  annual  financial 
form  if  the  national  or  international 
labor  organization  is  a  labor 
organization  engaged  in  an  industry 
affecting  commerce  within  the  meaning 
of  section  3(j)  of  the  LMRDA. 

Overview  of  Changes  to  Forms  LM-3 
and  LM-4 

Changes  proposed  to  forms  LM-3  and 
LM— 4  involve  a  single  question  on  each 
form,  and  the  additional  requirement  of 
filing  a  form  T-1  under  certain 
circumstances.  The  proposed  revision  of 
form  LM-3  is  simply  the  eUmination  of 
a  question  whether  the  union  has  a 
subsidiary.  The  proposed  revision  of 
form  LM-4  is  simply  the  addition  of  a 
question  whether  the  union  has  created 
or  participated  in  the  administration  of 
a  trust,  as  defined  in  the  Instructions, 
during  the  reporting  year.  The  form  T- 
1  filing  requirement  is  the  same  for  form 
LM-3  and  form  LM-4  filers  as  it  is  for 
form  LM-2  filers. 

The  instructions  to  both  form  LM-3 
and  LM-4  also  adopt  the  recent  holding 
of  the  U.S.  Court  of  Appeals  for  the 
Ninth  Circuit  in  Chao  v.  Bremerton 
Metal  Trades  Council.  AFly-ClO.  294 
F.3d  1114  (2002),  and  clarify  that  any 
"conference,  general  committee,  joint  or 
system  board,  or  joint  council"  that  is 
subordinate  to  a  national  or 
international  labor  organization  is  itself 
a  labor  orgemization  under  the  LMRDA 
and  will  be  required  to  file  an  annual 
financial  form  if  the  national  or 
international  labor  organization  is  a 
labor  organization  engaged  in  an 
industry  affecting  commerce  within  the 
meaning  of  section  3(j)  of  the  LMRDA. 

Overview  of  the  New  Form  T-1 

The  new  form  T-1  is  structured 
similarly  to  the  revised  form  LM-2.  It 
includes:  21  questions  that  identify'  the 
trust,  provide  basic  information  (in  a 
yes/no  format),  and  the  total  amount  of 
assets  liabilities,  receipts  and 
disbursements  of  the  trust:  a  schedule 
that  separately  identifies  any  individual 
or  entity  from  which  the  trust  receives 
$10,000  or  more  during  the  reporting 
year;  a  schedule  that  separately 
identifies  aoy  entity  or  individual  that 
received  disbursements  that  aggregate  to 
$10,000  or  more  from  the  trust  during 
the  reporting  period;  a  schedule  of 
disbursements  to  officers  and  employees 
of  the  trust;  and  a  schedule  of  loans 
receivable. 

Estimated  Recordkeeping  and 
Reporting  Burden:  The  burden  hour 
estimates  associated  with  forms  LM-2 , 
LM-3,  LM-4,  and  T-1  are  based  on  the 
latest  available  data  and  OLMS  staff 
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estimates.  In  developing  thi;.-      .;.. nates, 
the  Department  carefully  considered  the 
amount  of  time  it  takes  to:  (1)  Read  and 
review  the  new  reporting  instructions; 
(2)  gather  books  and  records  to  complete 
the  report;  (3)  organize  the  books  and 
records  to  respond  to  various  reporting 
requirements;  (4)  complete  the  form; 
and  (5)  check  the  responses  for  each 
form.  The  Department  has  also  allotted 
an  average  burden  hour  estimate 
associated  with  the  first  year 
implementation  of  the  electronic  form 
LM-2  and  the  new  form  T-1  for  each 
respondent.  In  developing  this  estimate, 
the  Department  accounted  for  the 
additional  time  in  the  first  year  to:  (a) 
Install  software;  (b)  test  and  review 
software;  (c)  implement  electronic 
signatures;  (d)  modify  current 
accounting  systems;  and  (e)  train 
employees.  Although  an  OLMS  survey 
of  its  district  offices  reveals  that  the 
large  majority  of  form  LM-2 
respondents  already  keep  their  records 
electronically,  the  Department  has 
allotted  an  average  burden  hour 
estimate  associated  with  the  first-year 
implementation  of  electronic 
recordkeeping  and  reporting. 

As  part  of  tne  ongoing  e.LORS  project. 
OLMS  plans  to  develop  and  distribute 
to  labor  organizations  software  for  form 
LM-2  that  will  electronically  import 
data  from  their  accounting  systems  into 
the  form  and  then  transmit  it 
electronically  to  OLMS.  The  process 
will  be  similar  to  the  popular  off-the- 
shelf  tax  filing  software  packages  that 
are  widely  used  by  businesses, 
accountants,  and  individuals.  OLMS 
also  plans  to  increase  the  staff  available 
for  its  compliance  assistance  outreach 
efforts  and  to  utilize  its  Help  Desk  and 
conferences  to  address  any  questions  or 
difficulties  filers  may  have  using  the 
software. 

The  on-going  recordkeeping  burden 
associated  with  both  forms  are  minimal 
because  most  of  the  information  and 
records  that  are  required  to  complete  the 
reports  are  maintained  in  the  normal 
course  of  business  by  the  reporting 
organizations.  The  time  for  normal 
recordkeeping  functions  are  not  factored 
into  the  burden  hours  except  to  estimate 
the  time  it  would  take  an  auditing  clerk 
to  make  electronic  entries  regarding  the 
reporting  category  for  a  disbursement 
and  the  source  of  non-dues  receipts. 
Moreover,  any  capital  investment  that  is 
a  usual  and  customary  expense  incurred 
by  persons  in  the  normal  course  of  their 
business,  including  computers  and 
software,  is  excluded  from  the 
regulatory  definition  of  burden. 

Estimated  Burden  for  Form  LM-2:  The 
Department  estimates  the  time  to 
complete  form  LM-2  will  initially 
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(ompared  to  previous  years 
'  of  the  implementation  of  the 
new  reporting  system.  However,  once 
the  new  reporting  system  is  in  place  the 
Department  anticipates  that  the  burden 
will  significantly  decrease  and  will  be 
marginally  higher  than  the  present 
estimated  burden.  The  decrease  in 
burden  will  be  a  direct  consequence  of 
the  efficiencies  gained  using  the  OLMS 
electronic  system  for  filing  the  forms. 

The  Department  determined  the 
burden  hours  by  estimating  the  time 
required  to  complete  each  report  and 
the  recordkeeping  hours  associated  with 
each  report.  First  year  burden  hour  and 
cost  estimates  are  broken  out  separately 
from  ongoing  burden  hour  and  cost 
estimates.  See  Table  2  below  for  a 
summary  of  the  burden  hour  estimates 
associated  with  revised  form  LM-2. 

The  number  of  responses  for  revised 
form  LM-2  is  based  on  the  number  of 
forms  submitted  in  calendar  year  2001 
by  labor  organizations  that  submitted 
form  LM-2  and  the  latest  available  data. 
For  the  revised  form  LM-2.  the 
Department  estimates  an  initial  increase 
in  burden  associated  with  installing, 
testing,  and  reviewing  software,  as  well 
as  adapting  existing  recordkeeping 
systems  to  the  new  reporting  categories. 
There  also  is  an  increase  in  reporting 
burden  for  the  additional  information 
associated  with  individually  identifying 
receipts  and  disbursements  and  training 
officers  and  employees.  These  increases 
are  partially  offset  by  the  timesaving 
features  of  the  software.  In  the  first  year, 
the  Department  estimates  an  average 
104.03  hours  of  reporting  burden  per 
respondent  and  1.0  hours  of 
recordkeeping  burden  per  respondent. 
As  noted  above,  the  Department 
assumes  that  the  information  required  to 
be  reported  is  already  maintained  by 
labor  organizations  in  the  normal  course 
of  business.  The  Department's  estimate 
of  the  recordkeeping  burden  includes 
only  minimal  time  for  keeping  records 
regarding  the  calculation  of  the 
percentage  of  officers"  and  employees' 
salaries  attributable  to  specific 
categories,  which  may  not  ordinarily  be 
reflected  in  records  already  maintained: 
because  that  calculation  is  based  only 
on  an  estimate  and  need  not  be 
demonstrated  by  actual  nxrords  of  time 
spent  in  each  category. 

The  reporting  burden  decreases  in  the 
second  year  and  cf)nlinues  to  decrease 
significantly  in  the  third  year  because  of 
the  time  saved  from  electronic  filing. 
The  Department  estimates  the  average 
reporting  burden  to  be  24.96  hours  per 
respondent  in  the  second  year  and  21.81 
hours  per  respondent  in  the  third  year. 
The  average  recordkeeping  burden 
remains  at  1.0  hour  per  respondent  in 


each  yeaj  bi  i  ause  most  records  required 
to  complete  the  reports  are  maintained 
in  the  normal  course  of  business. 

The  Department  estimates  that  5 
percent  of  form  LM-2  filers  will  submit 
a  Continuing  Hardship  Exemption 
Request  in  the  first  year  and  that  it  will 
fake  1  hour  to  prepare  this  request.  The 
Department  further  estimates  that  3. 
percent  of  form  LM-2  filers  will  submit 
a  hardship  request  in  the  second  year 
and  that  1  percent  will  submit  a  request 
in  the  third  year. 

The  Department  also  estimates  the 
annualized  cost  to  respondents  to  be 
$14,618  million  in  the  first  year.  $3,281 
million  in  the  second  year,  and  $2,867 
million  in  the  third  year.  The  average 
cost  per  respondent  is  estimated  to  be 
$2,651  in  the  first  year,  $595  in  the 
second  year,  and  $520  in  the  third  year. 
The  cost  estimates  are  based  on  wage- 
rate  data  obtained  from  the 
Department's  Bureau  of  Labor  Statistics 
for  personnel  employed  in  service 
industries  [i.e.  accountant,  bookkeeper, 
etc.).  The  estimates  used  for  salaries  of 
labor  organization  officers  and 
employees  are  obtained  from  the  annual 
financial  reports  filed  with  OLMS. 

The  annualized  federal  cost 
associated  with  revised  forms  LM-2. 
LM-3.  and  LM— 4  and  the  new  form  T- 
1  is  estimated  to  be  $7,187  million.  This 
includes  operational  expenses  such  as 
equipment,  overhead,  and  printing  as 
well  as  salaries  and  benefits  for  the 
OLMS  staff  in  the  National  Office  and 
field  offices  that  are  involved  with 
reporting  and  disclosure  activities.  The 
estimate  also  includes  the  annualized 
cost  for  redesigning  the  forms, 
developing  and  implementing  the 
electronic  software,  and  implementing 
digital  signature  capability. 

Estimated  Burden  for  Forms  LM-3 
and  LM-4:  The  Department  estimates  a 
small  decrease  in  burden  ass(K:iated 
with  the  elimination  of  the  question  on 
Torm  LM-3  regarding  whether  the  union 
has  a  subsidiary  The  Department  also 
estimates  a  small  increase  in  burden 
associated  with  the  addition  of  a 
question  on  form  LM-4  regarding 
whether  the  union  has  created  or 
participated  in  the  administration  of  a 
trust,  as  defined  in  the  instructions, 
during  the  reporting  year,  both  because 
answering  this  question  will  take  little 
time  and  because  unions  that  are  small 
enough  to  file  a  form  LM-4  are  unlikely 
to  have  an  interest  in  many  trusts.  See 
Table  2.  below,  for  a  summary. 

Estimated  Burden  for  Form  T-1 :  Like 
form  LM-2.  the  time  to  complete  form 
T-1  will  initially  be  higher  for  the  first 
year  compared  to  the  second  ajid  third 
years  because  of  the  implementation  of 
the  new  reporting  system  and  electronic 
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filing.  See  Table  2  below  for  a  summary- 
of  the  burden  hour  estimates  associated 
with  the  new  form  T-1 

For  the  new  form  T-1  five 
assumptions  were  made  to  estimate  the 
number  of  responses.  First,  it  was 
assumed  that  10  percent  of  the  2,309 
LM-2  filers  with  annual  revenues  of 
from  $200,000  to  $499,999  would  file 
one  form  T-1.  Second,  it  was  assumed 
that  35  percent  of  the  3.162  form  LM- 
2  filers  with  annual  revenues  of  from 
$500,000  to  $49,999  million  would  file 
an  average  of  2.3  form  T-ls.  Third,  it 
was  assumed  that  100  percent  of  the  43 
form  LM-2  filers  with  annual  revenues 
of  $50  million  or  more  would  file  an 
average  of  five  T-1  reports  each.  Fourth, 
it  was  assumed  that  90  percent  of  the 
545  form  LM-3  filers  that  report  having 
a  trust,  and  that  90  percent  of  the 
estimated  50  intermediate  labor 
organizations  that  will  file  form  LM-3 
as  a  result  of  the  recent  decision  of  the 
U,S.  Court  Appeals  for  Ninth  Circuit  in 
Chao  V.  Bremerton  Metal  Trades 
Council,  AFL-CIO,  would  have  trusts 
that  meet  the  $10,000  contribution  and 


$200,000  annual  receipt  threshold 
reporting  requirements.  Finally,  it  was 
assumed  that  just  0.3  percent  of  form 
LM-4  filers  would  have  trusts  that  meet 
the  $10,000  contribution  and  $200,000 
annual  receipt  threshold  reporting 
requirements.  Because  labor 
organizations  have  not  previously 
reported  information  regarding  many 
entities  that  fall  within  the  definition  of 
trusts  or  funds  in  which  they  have  an 
interest,  it  is  difficult  to  estimate  how 
many  of  such  errtities  exist. 
Accordingly,  the  Department  invites 
comment  on  these  assumptions  and  the 
potential  number  of  responses  to  the 
new  form  T-1. 

For  the  new  form  T-1 ,  the  Department 
estimates  a  higher  initial  burden 
associated  with  installing,  testing,  and 
reviewing  software,  as  well  as  adapting 
existing  recordkeeping  systems  to  the 
new  reporting  categories.  There  also  is 
a  reporting  burden  for  the  information 
associated  with  individually  identifying 
receipts  and  disbursements  of  the  trust. 
These  burdens  are  partially  offset  by  the 
timesaving  features  of  the  software. 


Finally,  although  a  labor  organization 
that  is  significantly  involved  in 
directing  the  operations  of  a  trust  or 
other  fund  in  which  it  is  interested  is 
likely  to  maintain  records  regarding 
such  a  fund,  other  labor  organizations 
may  be  required  to  obtain  and  maintain 
records  that  they  have  not  previously 
kept.  In  the  first  year,  the  Department 
estimates  an  average  12.39  hours  of 
reporting  burden  per  respondent  and  0.5 
hours  of  recordkeeping  burden  per 
respondent. 

The  reporting  burden  decreases 
significantly  in  the  second  year  and 
continues  to  decrease  significantly  in 
the  third  year  because  of  the  time  saved 
from  electronic  filing.  The  Department 
estimates  the  average  reporting  to  be 
5.29  hours  per  respondent  in  the  second 
year  and  4.65  hours  per  respondent  in 
the  third  year.  The  average 
recordkeeping  burden  remains  at  0,5 
hours  per  respondent  in  each  year 
because  most  records  required  to 
complete  the  reports  are  maintained  in 
the  normal  course  of  business. 


Table  2.— Reporting  and  Recordkeeping  Burden  hours  for  Form  lM-2  and  Form  T-1 


Revised  Form  LM-2: 

First  Year    

Second  Year  ..... 

Third  Year 

Revised  Form  LM-3: 

First  Year 

Second  Year  .... 

Third  Year  , 

Revised  Form  LM-4: 

First  Year  

Second  Year  .... 

Third  Year 

New  Form  T-1 : 

First  Year  

Second  Year  .... 

Third  Year  


Number  of 
responses 


5.514 
5.514 
5,514 

13,290 
13.290 
13.290 

8,108 

8.108 
8,108 

3,551 
3,551 
3.551 


Reporting 

hours  per 

respondent 


104  03 
2496 
21.81 

6.39 
6.39 
6.39 

0.87 
0.87 
0.87 

12.39 
5.29 
4.65 


Total  repon- 
ing  hours 


573,621 
137,629 
120,260 

84.923 
84,923 
84,923 

7,054 
7,054 
7.054 

43.997 
18.785 
16.512 


Record- 
keeping 
hours  per 
respondent 


1.00 
•1.00 
1.00 

0.25 
0.25 
0.25 

0.03 
0.03 
0.03 

0.50 
0.50 
0.50 


Total  rec- 
ordkeeping 
hours 


5,514 
5.514 
5,514 

3,323 
3,323 
3.323 

270 
270 
270 

1,776 
1,776 
1,776 


Total  bur- 
den hours 


579.136 
143,143 
125,774 

68,246 
88,246 
88.246 

7.324 
7,324 
7.324 

45.772 
20.56C 
18,286 


Executive  Order  13045  (Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks) 

In  accordance  with  Executive  Order 
13045.  the  Department  has  evaluated 
the  environmental  safety  and  health 
effects  of  the  rule  on  children.  The 
Department  has  determined  that  the 
final  rule  will  have  no  effect  on 
children. 

Executive  Order  131 75  (Consultation 
and  Coordination  With  Indian  Tribal 
Governments) 

The  Department  has  reviewed  this 
rule  in  accordance  u-ith  Fxorutive 


Order,  and  has  determined  that  it  does 
not  have  "tribal  implications."  The  rule 
does  not  "have  substantial  direct  effects 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

Executive  Order  12630  (Governmental 
Actions  and  Interference  With 
Constitutionally  Protected  Property 
Rights) 

This  rule  is  not  subject  to  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 


Protected  Property  Rights,  because  it 
does  not  involve  implementation  of  a 
policy  with  takings  implications. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12988,  Civil  Justice  Reform,  and 
will  not  unduly  burden  the  Federal 
court  system.  The  regulation  has  been 
written  so  as  to  minimize  litigation  and 
provide  a  clear  legal  standard  for 
affected  conduct,  and  has  been  reviewed 
carefully  to  eliminate  drafting  errors  and 
ambiguities. 
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The  Department  has  reviewed  the 
final  rule  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq).  the 
regulations  of  the  Council  on 
Environmental  Quality  (40  U.S.C.  part 
1500),  and  the  Department's  NEPA 
procedures  (29  CFR  part  11).  The  final 
rule  will  not  have  a  signiTicant  impact 
on  the  quality  of  the  human 
environment,  and,  thus,  the  Department 
has  not  conducted  an  environmental 
assessment  or  an  environmental  impact 
statement. 

Executive  Order  1321 1  (Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use) 

This  rule  is  not  subject  to  Executive 
Order  13211,  because  it  will  not  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energ\' 

list  ofStibi^H  fs  in  2M  TFR  Puts  40  i    n    I 
4(IH 

Labor  unions.  Reporting  and 
recordk«?ping  requirements. 

Text  of  Proposed  Rule 

In  consideration  of  the  foregoing,  the 
Office  of  Labor-Management  Standards, 
Employment  Standards  Administration, 
Department  of  Labor  hereby  proposes  to 
amend  parts  403  and  408  of  title  29  of 
the  Code  of  Federal  Regulations  as  set 
forth  below. 

PART  40J      LABOR  ORGANIZATION 
ANNUAL  FINANCIAL  REPORTS 

1.  Ihu  authunty  Litatiun  lur  part  403 
is  revised  to  read  as  follows: 

Authority:  .Sec;s.  202,  207.  208.  73  Stat. 
.■i25.  529  (29  U.S.C.  432,  4.17.  438): 
Secretarv  s  Order  No.  4-2001.  66  KR  29{..'>6. 
May  31.  2001. 

2.  Section  403.2  is  amended  by: 

a.  Removing  the  words  "together  with 
a  true  copy  thereof  at  the  end  of 
paragraph  (a)  and  removing  the  comma 
preceding  those  words. 


b.  Adding  paragraph  (d)  to  read  a.s 
follows; 

5  40J  2      Annua.  'iMtincuii  ^epor* 

*  A  *  «  « 

(d)  Every  labor  organization  shall, 
except  as  otherwise  provided,  fde  a 
report  on  form  T-1  for  every  trust  in 
which  the  labor  organization  is 
interested,  as  defined  in  section  3(1}  of 
the  Act.  29  U.S.C.  402(1).  that  has  gross 
annual  receipts  of  $200,000  or  more, 
and  to  which  $10,000  or  more  was 
contributed  during  the  reporting  period 
by  the  labor  organization  or  on  the  labor 
organization's  behalf  or  as  a  result  of  a 
negotiated  agreement  to  which  the  labor 
organization  is  a  party.  A  separate  repoi' 
shall  be  filed  on  form  T-1  for  each  such 
trust  within  90  days  after  the  end  of  the 
trust's  fiscal  year  in  the  detail  required 
by  the  instructions  accompanying  the 
form  and  constituting  a  part  thereof,  and 
shall  be  signed  by  the  president  and 
treasurer,  or  corresponding  princ:ipal 
officers,  of  the  labor  organization.  No 
form  T-1  need  be  filed  for  a  trust  if  an 
annual  audit  or  financial  report 
providing  the  same  information  and  a 
similar  level  of  detail  is  otherwise 
available  pursuant  to  federal  or  state 
law,  as  specified  in  the  instructions 
accompanying  form  T-1.  If,  on  the  date 
for  filing  the  annual  financial  report  of 
such  trust,  such  labor  organization  is  in 
trusteeship,  the  labor  organization  that 
has  assumed  trusteeship  over  such 
subordinate  labor  organization  shall  file 
such  report  as  provided  in  §408.5  of 
this  chapter. 

3.  Section  403.5  is  amended  by: 

a.  In  paragraph  (a),  removing  tne 
words  "and  one  copy  "  and  removing 
the  commas  preceding  and  following 
those  words. 

b.  In  paragraph  (b).  removing  the 
words  "and  one  copy"  and  removing 
the  commas  preceding  and  following 
those  words. 

c.  Adding  a  new  paragraph  (d)  to  read 
as  follows- 

§403.5      Tefrmndi  financial  report. 


iiij  it  d  trust  in  which  a  laboi 
organization  is  interested  loses  its 
identity  through  merger,  consolidation, 
or  otherwise,  the  labor  organization 
shall,  within  30  days  after  such  loss,  file 
a  terminal  report  on  form  T-1,  with  the 
Office  of  Labor-Management  Standards, 
signed  by  the  president  and  treasurer  or 
corresponding  principal  officers  of  the 
labor  organization.  For  purposes  of  the 
report  required  by  this  paragraph,  the 
period  covered  thereby  shall  be  the 
portion  of  the  trust's  fiscal  year  ending 
on  the  effective  date  of  the  loss  of  its 
rppnrtinc  idrntitv 

PART  408— LABOR  ORGANIZATION 
TRUSTEESHIP  REPORTS 

4.  The  authority  citation  for  part  408 
is  revised  to  read  as  follows: 

Authority:  Sees.  202.  207.  208,  73  Stat. 
32.'>,  529  (29  U.S.C.  432.  437.  438): 
Set:retarys  Order  No.  4-2001.  66  PR  29656. 

M,n  II    r'nni 

§  408.5     [Amended] 

5.  Section  408.5  is  amended  by: 

a.  Adding  the  words  "and  any  form 
T-1  reports  "  after  the  words  "on  behalf 
of  the  subordinate  labor  organization  the 
annual  financial  report  "  and  before  the 
words  "required  by  part  403  of  this 
chapter". 

b.  Removing  the  words  "together  with 
one  true  copy  thereof  at  the  end  of  the 
section  and  removing  the  comma 
preceding  those  words. 

Signed  in  Washington.  DC.  this  19th  day  of 
December.  2002. 
Victoria  A.  Lipnic, 

Assistant  Secretary  for  Employment 

Stnnr!nr(l< 

A  j)[)t'niii\ 

Note:  This  appendix,  which  will  not 
appear  in  the  Code  of  Federal  Regulations, 
revises  forms  LM-2.  LM-3.  and  LM-4.  and 
propo.ses  a  new  form  T-1  and  revises  or 
provides  instructions  for  each  form,  provided 
in  part  403.  to  read  as  follows: 
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ruOiic  lepuiliiKJ  uurJer  tjt  Hui  i^uiicUiud  u(  nilurfTidlKjd  6  es(ifi  died  lu  dvefdgc  Iu6  ri  -  , -c    'i   -■' 

first  year  26  hours  1 7  mimjtes  per  response  in  the  secorK)  year  and  23  hours  6  nr>inutes  ;♦■'   "sj 

This  includes  the  tmne  for  reviewing  instructions,  searching  existmg  data  sources  gattiemg  j-  i 

and  conTpteting  and  reviewing  tf»e  collection  of  irtformation  Persons  are  not  required  to  resp«    •:  t 

ipformafion  unless  it  displays  a  currentty  valid  OMB  control  numfte'    Reporting  of  tha  intofr^.i' 

required  by  the  Labor  Management  Reporting  and  Disclosure  Act  of  1959  as  amended  for  \t>f  i 

disclosure    As  this  is  pubic  information  there  are  no  assurances  of  confidentiality    If  yoo  have  any  coc  -*  ti  egarding 

this  estmate  or  any  other  aspect  of  this  information  collection  including  suggestiors  for  reduang  this  tx,  ic    please  seno 

them  to  the  U  S  Department  of  Labor  Employment  Standards  Admmistratior  O**!.  f    '  I  it  i     M,-i'  sqt"^""'  v  in  <^  -s.  - 

D-vt«iion  of  Irlerprrtstion^  and  SlandarfJs   Room  N-ViOf>  ?(X)  Constitution  Av«>iuf    N\\    .\.r-     j'    '     '>■     .'~.    i 


■*^H    .lU^r'K'-    ji 
^  "  ,.'   1dl-r,   -nd  IS 
;...o-     •  I"  It  ■.. 


INSTRUCTIONS  FOR  FORM  LM-2 

LABOR  ORGANIZATION  ANNUAL  REPORT 


**Proposed  Instructions** 
GENERAL  INSTRUCTIONS 


question  aboLt  .v*^ether|htlibor 
organization  is  'equrpd  to  file  contact  ttie 
nearest  OLMS  'it-u  Jfice  usted  on  page 
XX  of  these  instructions. 


I.   Who  Must  Fiit 

Every  labor  organization  subject  to  the 
Labor-Management  Reporting  and 
Disclosure  Act,  as  amended  (LMRDA),  the 
Civil  Service  Reform  Act  (CSRA),  or  the 
Foreign  Service  Act  (FSA)  must  file  a 
financial  report.  Form  LM:2,  LM-3,  or  LM- 
4,  each  year  with  the  Office  of  Labor- 
Management  Standards  (OLMS)  of  the 
U  8  Department  of  Labor's  (Department) 
Employment  Standards  Administration 
These  laws  cover  labor  organizations  that 
represent  employees  who  work  in  private 
industry,  employees  of  the  U  S  Postal 
Service,  and  most  Federal  government 
employees.  Labor  organizations  that 
represent  only  state  county,  or  municifjal 
government  empkvees  are  not  covered 
by  these  laws  and,  the'efore  are  not 
required  to  file,  except  tr  <it  .tfv 
"conference,  general  corr  ' -rfH'  lont  or 
system  board,  or  joint  cobdoi,   tr  <i!  s 
subordinate  to  a  national  or  internaticndi 
labor  organization  is  a  latx)r  organization 
under  the  LMRDA  and  is  required  to  file  a 
financial  report  if  the  national  or 
international  labor  organization  is  a  labor 
organization  engaged  in  an  industry 
affecting  commerce  within  the  meaning  of 
section  3(j)  of  the  LMRDA  If  you  have  a 


II.  What  Form  to  File 

Every  labor  orgamzaiMf  ^ut^iect  tc  !^^e 
LMRDA,  CSRA.  or  F  SA  vvith  total  annual 
receipts  of  $200,000  or  more  must  file 
Form  LM-2    The  term  "total  anfuui! 
receipts"  means  all  financial  rpce  pts  of 
the  labor  organization  dunna  ts  fiscal 
year   o'Ciarrlk-sc  ci  thp  sourco   nclcding 
receipts  of  a'ly  '-pt,-'jai  hma^  fSs  Ae^ct'ed 
in  Section  V^s    ^  ,/ -is  ' ';<  be  ^''eco'^eci:  of 
these  instructions     i-  unds  o*  a  trust   n 
^vfiirh  '►:?-  'aror  c'ganization  is  mterestetl 
snot;..;  r',  •  oe  .nc'uded  ir.  thp  total  ant  aai 
receip's  "onsidpred  wfipn  deter'n  mng 
vvhirc  •'om  tc  ^iip 

Labor  ^--ganizations  v\  tn  tola!  anntid 
receipts  of  less  than  S^OO  000  nnay  fiie  the 
simplified  4  page  annual  report  Forrn  LM- 
3,  if  not  in  trusteeship  ds  defined  -n 
Section  IX  (Labor  Organizations  in 
Trusteeship^  of  these  nstructions    1  abor 
organ^/atcns  with  tota"  annual  receipts  of 
less  than  S10  000  may  file  the  abbreviated 
2-page  annua!  report  Forrn  LM-4.  it  not  in 
trusteeship 

NOTE:   Letla.n  Uit)>.)'  <  >/c;a'/!c,jr/o/i,s  a.'e 
required  to  file  Form  990  Re'um  of 
Organization  Exempt  from  Income  Tax. 
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Witt:  ttie  Internal  Revenue  Serx'ice  (iRSi 
The  iRS  has  accepted  a  copy  of  ttie  labor 
organization's  Form  LM-2  in  the  past  to 
provide  some  of  the  information  required 
by  Form  99C    See  the  instructions  for  the 
current  Form  990  for  details    Filing  Form 
L.M-2  with  the  IRS  does  not  satisfy  the 
labo'  organizations  reporting  requirement 
with  the  U  S  Department  of  Labor. 

III.  When  TO  File 

i^orm  LM-2  must  be  filed  withm  90  days 
a^er  the  end  of  the  labor  organization  s 
fiscal  year  (12-month  reporting  pencd). 
"^he  law  does  not  authonze  the  U  S 
Department  of  Labor  to  grant  an  extension 
of  time  for  filing  reports    The  penalties  tor 
delinauency  are  described  m  Sectior  v- 
(Qff'cer  Responsibilities  And  Penalties;  of 
these  instructions 

If  tt~e  labor  organization  went  out  of 
existence  dunng  its  fiscal  year  a  terminal 
fnancial  report  must  be  fled  within  30 
aays  after  the  date  it  ceased  to  exist    See 
Section  XII  (Labor  Organizations  Which 
Have  Ceased  to  Exist'  of  these 
instructions  for  information  on  filing  a 
te'^m  '"ai  financial  report 

IV.  How  to  File 

Fern  LM-2  i.ana  Form  "'"-1  Trusts  Annua! 
Report)  must  be  pr'epared  using  software 
obtained  from  the  Department  and 
submitted  electronically  to  the 
Department    A  Form  lM-2  and  T-1  filer 
vvill  be  able  to  file  a  report  in  paper  format 
only  if  it  asserts  a  temporary  hardship 
exemption  or  applies  for  and  is  granted  a 
one-year  hardship  exem.ption    Forms  LM- 
3  and  LM-4  may  be  prepared  ana 
submitted  electro'^icaPy  but  it  is  not 
required 

A  detailed  user  manual  for  the  electronic 
filing  software  is  included  on  the  CD-RCM 
accompanying  the  report  package 

HARDSHIP  EXEMPTIONS 


A  .afcor  cga^izatc-'-  r^a'  ^jst  fiie  Form 

LM-2  0'  '  '  mav  asse'1  a  •empca". 
hardship  exem,ption  c  ape  ,  *c-  a 
contmo  ng  naroship  exemiptic"  tc  cert^-e 
anc  sub'^'i^' tr^e  reoc"  '- pape*  *:-■' a'    ''a 
labor  o'gar-  zaLc^  f"es  p:""  '  :■"'  .  '.'  i 
ano  Fern  '".'    tne  exe'^ptic^  "^..s'  L-e 
assedec  'o'  eaC^  'epor-,  a'\^'0.jz^   "■ 
appropr  ate  circjmstar-ces  'he  sam.e 
reasons  rr.a^  pe  ^sec  •:  s.-pct"'  both 
exemptics    '*  ■•  iS  pcss  ce  t:  -'le  Form 
LM-2   0'  ce  0'  "^cre  ^^orm  [-'.s 
electronica  v   no  exer^ption  should  be 
claimed  for  those  -ecc*?  ev  e^-  though  an 
exempton  :s  v.a^'an'ec  *c  ■  a  -e  a*ed 
''epcd 

TEMPORARY  mARDS^'P  FXEMPTION: 

If  the  labo^  cga-izat  :■'  expe'-ences 
unanticipated  te:*~''>ca  ^"Ljtest^at 
prevent  t^e  t^me'v  prepa'S'  o''  ana 
sjpmissic'  c*  's-  eiect'coic  filing,  you  may 
file  Forms  LM-2  or  T-1  in  paper  format  by 
the  required  due  date    An  electronic 
'O'm.at  copy  0^  tne  f  ec  pape-  *-"^~at 
document  shaF  be  subr^  f.ez  •:  me 
Department  within  te-  t..&  '  ess  cs,s 
Indicate  in  Item  3  (Amen-jec   ►-a-c-hip 
Exempted,  c  ^ermma  Repod   "'a',  ttie 
labor  organization  is  f  r\z  ..."Oer  ;ne 
hardship  exem.ptic^  p'oceou^es 
Unanticipated  tec^-nica  a'^culties that 
may  resut  m  addticna  jeiavs  should  be 
brought  to  the  attentiC"  :"  t"e  r^earest 
OLMS  field  office  listec  :-  cage  XX  of 
these  msfuct'ons 


Note,  i'  p f-te-  ,'^e  care^  filing  or  the 
electronic  ^'hng  s  '■o:  'f^ceived  in  ttie 
:  met 'a  me  spec  ''ec  a;" :  vp  the  report  will 

r-e  conside'T^c  ae  r-^aneni 

CONTiNu  NG  -A- jSHIP  EXEMPTION: 

a.  'he  abor  o^gan  zatic-  r--a.  apply  in 
//riting  fc  a  cc^tmu  nc  '"a'cs"  :: 
exempticr  -^  ■^o^r-s  ..'.'-2  :    '  '  :«'  'c'  r-e 
•iied  ele:t'C"cai!>  >v'*ncj'  ucd^jp  l^'jc" 
or  expense    Sucn  wne"  ace  cation  shall 
be  receivec  at  least  t"  ■~,  ca.s  pnor  to  the 
required  due  date  o'  "^e  'epc  s).  The 
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written  application  shall  contain  the 
information  set  forth  in  paragraph  (b). 

The  application  must  be  mailed  to  the 
following  address: 

U.S.  Department  of  Labor 
Employment  Standards  Administration 
Office  of  Labor-Management  Standards 
200  Constitution  Avenue.  N  W 
Room  N-5605 
Washington,  DC  20210-0001 

Questions  regarding  the  application 
should  be  directed  to  the  OLMS  Division 
of  Interpretations  and  Standards,  which 
can  be  reached  at  the  above  address,  by 
email  at  olms-maii(g)dol-esa  gov,  by 
phone  at  202-693-0123,  or  by  fax  at  202- 
693-1340. 

(b)  The  request  for  the  continuing 
hardship  exemption  shall  include,  but  not 
be  limited  to,  the  following  (1)  the 
justification  for  the  requested  time  period 
of  the  exemption;  (2)  the  tHjrden  and 
expense  that  the  union  would  incur  if  it 
was  required  to  make  an  electronic 
submission;  and  (3)  the  reasons  for  not 
submitting  the  report(s)  electronically  The 
applicant  must  specify  a  time  period  not  to 
exceed  one  year. 

(c)  The  continuing  hardship  exemption 
shall  not  t>e  deemed  granted  until  the 
Department  notifies  the  applicant  in 
writing.  If  the  Department  denies  the 
application  for  an  exemption,  the  latx)r 
organization  shall  file  the  report(s)  in 
electronic  format  by  the  required  due  date. 
If  the  Department  determines  that  the 
grant  of  the  exemption  is  appropriate  and 
consistent  with  the  public  interest  and  the 
protection  of  union  memt>ers  and  so 
notifies  the  applicant,  the  labor 
organization  shall  follow  the  procedures 
set  forth  in  paragraph  (d) 

(d)  If  the  request  is  granted,  the  latx)r 
organization  shall  sutxnit  the  report(s)  in 
paper  format  by  the  required  due  date 
The  filer  may  be  required  to  sutxnit  Form 
LM-2  or  T-1  in  electronic  format  upon  the 


expiration  of  the  period  for  which  the 
exemption  is  granted    indicate  in  Item  3 
(Amended,  Hardship  Exempted,  or 
Terminal  Report)  that  the  labor 
organization  is  filing  under  the  hardship 
exemption  procedures 

Note    "  i-'ifhf^i  fh^^  paper  filing  or  the 
vict'njfut  ffiifiq  's  'ut  received  in  the 
timeframe  specified  above,  the  report  will 
be  consi'.l''fO(i  ik^imquent 

SPECIAL  INSTRUCTIONS  FOR 
SUBMITTING  THE  FORM  LM-2  AND  T-1 
IN  PAPER  FORMAT; 

Those  labor  organizations  that  are  granted 
an  exemption  will  be  provided  with  a 
report  package  in  paper  format  which 
must  be  completed  and  filed  at  the 
followmq  address 

US  Department  of  Labor 
Employment  Standards  Administration 
Office  of  Labor-Management  Standards 
200  Constitution  Avenue.  N  W 
Room  N-5616 
Washington.  DC  20210-0001 

Number  of  Copies 

Complete  one  of  the  two  blank  copies 
included  in  the  report  package;  do  not  use 
a  photocopy  of  the  form    The  completed 
report  must  be  filed  with  OLMS    A  copy 
should  also  be  maintained  in  the  latx)r 
organization's  records 

Address  Label 

If  the  report  package  was  mailed  to  the 
labor  organization  with  an  address  lat)el, 
peel  off  the  label  and  place  it  in  the 
designated  box  on  page  1  of  the  form 
Use  the  preprinted  label  even  if  the 
infomiation  on  it  is  incorrect    If  any  of  the 
information  on  the  label  is  incorrect, 
complete  Items  4  through  8  in  their 
entirety. 

The  labor  organization's  file  numtjer  is  the 
6-digit  number  on  the  first  line  of  tfie  lat>el 
If  the  labor  organization  does  not  have  a 
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label  and  the  numtjer  cannot  be  obtained 
from  pnor  reports  filed  with  the 
Department  the  number  can  be  obtained 
from  the  OLMS  website  at  www  union- 
reports  dol  gov  or  by  contacting  the 
nearest  OLMS  field  office  listed  on  page 
XX  of  these  instructions    The  labor 
organization's  6-digit  file  number  must 
also  be  entered  in  the  File  Number  boxes 
at  the  top  of  pages  2  through  XX  of  Form 
LM-2. 

If  the  report  package  does  not  have  a 
correct  address  label,  complete  Items  4 
through  8  in  their  entirety     If  the  label 
information  is  correct,  leave  Items  4 
through  8  blank 

Information  Entry 

Entries  on  the  report  shotid  be  typed  or 
dearly  printed  in  black  i",K    Do  not  use  a 

r-enci:  or  anv  other  color  ihk 

'"or  :ter^s  oispiaymg  separate  boxes  enter 
only  one  letter  or  number  in  each  box  as 
illustrated  below    Use  ah  capital  letters 
and  print  or  type  inside  the  boxes    .  eave 
3  blank  box  between  words  and/or 
numbers  as  appropriate    Print  clea'^y  so 
trie  information  can  be  accurately 
scanned 

Entenng  Number  ana  Street 

1434  RFD-vVOCD  COURT 

In  all  lens  and  Schedules  deahng  with 
monetary  values  report  amounts  ,n  dollar's 
only    Do  not  enter  cents    Round  cents  to 
'ne  nearest  dollar    Enter  a  smgie   G '  m 
the  boxes  for  reporting  dollars  if  the  labcr 
organization  has  nothing  tc  report. 


$"  5"3  644  -'  do  not  enter  ce^ts 
Enter-na  Zero' 


answer  ente' a"  :'"  -  "^e  apo'rr'^att:- 
box  Do  not  jse  cnec*  "~a'Ks  oi  othei 
marks 

Eme-vig  y 

Yes        Nc 
X 

Schedules  1  Through  22  Continuation 
Pages 

If  there  IS  not  enough  space  ;c  -ere:-'  a 
the  reauired  information  and  amc..,'"^  ■ 
Schedules  i  through  ID   OoC'icate^ne 
blank  schedule  o'  use  separate  lene-  s  :e 
pages  i8''/'  x  '^'>" -xc  report  the  adj;tc-a 
inform.ation  and  attach  them  tc  t-'e  'ec:" 
Be  sure  tc  use  the  same  'o'^ma'  35^  the 
schedule  (that  is  the  same    '^e  c-i'-'C 
column  head  ngs  *of  a",  attachec  cages. 

For  Schedules  '\'  3-^2  "2   '"\\:  :cr'e?  -''  - 
P'epr  r^'ed  conti'-,.,a:ic'~  -^age  a-fr  -^    ..ce- 
."  the  repon  pacKaoe    '/ce  :cc''e$  _:* 
these  scr^eccies  ma,  be  cie'ez  from  any 
CLMS  c*f  ce     ^  c  --c-ec  jles  "  3  through 
22  twen^v  ::,^'e^  c'  a  generic  preprinted 
contr^at!0^  page  a'e  "  ■■. 
report  package    '  ne  ^. 
through  22  cctin^a:  o^ 
usee  !■•  add  t^ona  space 
repo""  a;  -eq..i-Pd  -'c"^. 
amounts  n  mese  schec 
of  these  sc^e-c-es  ma, 
any  OLMS  ohf'ce 


;ded  in  the 
f-cjies  11 
ages  njst  be 
-  -eeced  to 
i'l: '',  and 
es    More  copies 
•e  ordered  from 


For  iten-s  requiring  a  ^  es    or  "No" 


Eac'^  anac-e'C  cage  should  identify  the 
scheccie  :c  v."  ch  •  aonlies    Print  clearly 
in  the  space  o'cxi^ez  ?.'.  the  top  of  the 
page  e'^te'  *-e  -a^^e  :^*  'r-e  labor 
organization    ts  6aig^'  *"  e  -^umberas 
repodec  ^'^  te'"  ^    *    e  '■4c^^'ber).  the 
ending  oate  c'  me  'epcl  "c  ;x='''a:  a- 
reporleo  on  tne  seccnc    ne  -*  "e""  .^ 
(Period  Cove''eCi  *he  ca;:!e  -:.>~ce'  for 
eac'-  cont  nuation  page   a"C  me  '.^tal 
numhe'  ':'  aaat.ona  pages  a^ached 
Totals  f'o^  a-v  aad'*.'Of.a  r.^ges  must  be 
e'Me'ed  c"~  tne  :  ne  p'Cv-oea  in  each 
schedu  e 

Additional  Pages 
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Some  of  the  items  ..'^.  ttie  repon  require 
that  furthei  <iefails  be  provided  in  Item  68 
(Additional   'MMT-a'i'jn)    If  there  is  not 
enough  spa^e  iri  -ten^  o8  enter  the 
additional  inforrTiatK  ■;  m  3  separate  letter- 
si/e  D.igeis     giv-nq  tre  numDer  'if  the 
Item  to  wt'icr-  •►;p  ■'-•OPT! ;!!!()•-.  artrsiu's 
Print  deafv  ,r  •'•*■  tiip   ^'  euL:'-;  cittat  he<J 
page  t^y  na'ne  ot  'fie  abor  organi/ation 
its  6-digit  file  nunirvT  as  -eported  in  iten-'  1 
(File  Number*  and  the  ending  date  o*  tbe 
reportii  (j  oeriod  as  reported  on  the 
second  line  ot  item  2  (Period  Covered), 
the  page  number  for  each  attachment 
page  and  the  »( tal  number  of  additional 
paqns  aftacped 

V.  Public  Disclosure 

The  LMRDA  requires  that  the  Department 
make  labor  organization  financial  reports 
available  for  inspection  by  the  public 
Reports  may  be  viewed  and  dnwnioadPd 
from  the  OLMS  website  at  vvww  .    r 
reports.dol.gov.  Copies  of  reports  and 
union  constitutions  and  bylaws  can  also 
be  ordered  at  the  same  website    Reports 
may  also  be  examined  and  copies 
purchased  at  the  OLMS  Public  Disclosure 
Room  at  the  above  address  in  Section  IV 
(How  To  File)  or  at  the  OLMS  field  office 
in  whose  jurisdiction  the  reporting 
organization  is  located    See  page  XX  of 
these  instructions  for  a  list  of  OLMS  field 
offices. 

VI.  Officer  Responsibilities 

AND  Penalties 

The  president  and  treasurer  or  the 
corresponding  principal  officers  of  the 
labor  organization  required  to  sign  Form 
LM-2  are  personally  responsible  for  its 
filing  and  accuracy.  Under  the  LMRDA, 
officers  are  subject  to  criminal  penalties 
for  willful  failure  to  file  a  required  report 
and  for  false  reporting    False  reporting 
includes  making  any  false  statement  or 
misrepresentation  of  a  material  fact  while 
knowing  it  to  be  false,  or  for  knowingly 
failing  to  disclose  a  matenal  fact  in  a 


required  report  or  in  the  information 
required  to  be  contained  in  1  or  in  any 
intorrnation  required  to  be  submitted  with 
It    Under  the  CSRA  and  FSA  and 
implementinq  regulations,  false  reporting 
and  failure  to  report  may  result  m 
administrative  enforcement  action  and 
litigation     T  he  officers  responsible  for 
signing  Form  LM  2  are  also  subject  to 
criminal  penalties  for  false  reporting  under 
Section  IOCI  of  T  -Je  18  of  the  Umteil 
States  Code 

The  reporting  labo'  organization  and  the 
officers  required  to  sign  Fornn  I  M-?  are 
also  sub|ect  to  civil  prosecution  for 
violations  of  the  fiimg  requirements 
Acco''ding  to  Section  ?  10  of  the  L  MRlJm 
(29  U  S  C   440 1   "whenever  it  shall  appea' 
that  any  person  nas  violated  or  is  about  to 
violate  any  of  the  provisions  of  this  title 
the  Secretary  may  tx-nq  a  civil  act-on  for 
such  reliet  (including  .niunctions   as  rray 
be  appropnate 

VII.  Recordkeeping 

The  offices  equi'ed  to  file  Form  LM-2  are 
responsible  for  maintaining  records  that 
will  provide  in  sufficient  detail  the 
information  and  data  necessary  to  verify 
the  accuracy  and  completeness  of  the 
report.  The  records  must  be  kept  for  at 
least  5  years  after  the  date  the  report  is 
filed.  Any  record  necessary  to  venfy, 
explain  or  clarify  the  report  must  be 
retained,  including  but  not  limited  to. 
vouchers,  worksheets,  receipts  applicable 
resolutions,  and  any  electronic  documents 
used  to  complete  and  file  the  report 

VIII.  Funds  To  Be  Reported 

The  labor  organization  nnjst  report 
financial  information  on  Form  LM-2  for  all 
funds  of  the  labor  organization    Include 
any  special  purpose  funds  or  accounts, 
such  as  stnke  f.jnds  vacation  funds,  and 
scholarship  funds  even  if  they  are  not  part 
of  the  labor  organization's  general 
treasury 

The  labor  organization  is  required  to 
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report  information  about  any  trust  <'~  w^ich 
it  IS  interested  on  the  Form  "-^     5ee 
Sections  X  (Trusts  in  Whicn  a  tabof- 
Organization  Is  interested) 

SPECIAL  INSTRUCTIONS 
FOR  CERTAIN 
ORGANIZATIONS 


G^qan  zation  or  one  or  more  of  the 
trustees  or  one  or  more  members 
of  the  governing  body  of  which  is 
selected  or  appointed  by  a  labor 
organization  a'-d  (2)  a  primary 
purpose  c*  vvm:^-  is  to  provide 
benefits  fo^  h-e  -e-oers  of  such 
laboi'  organ, zatior,  o;  their 
beneicianes 


IX.  Labor  Organizations  IN 
Trusteeship 

Anv  labor  organization  that  has  oiaced  a 
subordinate  .abor  organization  m 
trusteeship  is  responsible  fo^  fi^ng  tne 
subo'dinate's  annual  fma'^ciai  ^epon    A 
trusteeship  is  defined  ;n  section  3(hi  of  the 
LMRDA  (29  U  S  C  402!  as  "any 
receivership  trusteeship  or  ether  metnod 
of  supenvision  c^  control  whereby  a  labor 
organization  suspends  the  autonomy 
otherwise  available  to  a  subordinate  body 
under  its  constitution  or  bviaws." 

Annual  'inancia!  repots  ^iiea  for  any  labor 
organization  in  trusteeship  must  be  filed 
on  Form  LM-2    The  report  miust  be  signed 
by  the  president  and  treasurer  or 
corresponding  principal  officers  of  the 
labor  organization  that  imposed  the 
trusteeship  and  by  the  trustees  of  the 
subordinate  labor  organization    Trustees 
must  sign  and  date  Form  LM-2  m  the 
space  below  the  off'cers  signatures  ano 
telephone  numbers  -n  Items  ""■  and  '^2 
(Signatures'! 

X.  Trusts  In  Which  A  Labor 
Organization  Is  Interested 

The  labor  organization  must  discose 
assets   liabilities  receipts,  ana 
disbursements  of  a  significant  t'us'  'c 
which  the  'abo'  orgamza'ion  is  interested 

A  trust  in  which  a  labor  organization  is 
interested  is  deemed  by  statute  as 


...a  trust  or  other  ^uno  or 
organization  *  1  >  which  was 
created  or  establishec  tv  a 


3bor 


29  use  4O20./    T  r,e  oefinition  of  a  trust 
in  which  a  labor  organization  is  interested 
"■av  include  but  is  not  limited  to,  joint 
funos  aamimstered  by  a  union  and  an 
employer  pursuant  to  a  collective 
bargaining  agreement  educational  or 
training  institutions,  banks  or  credit  unions 
created  for  the  benefit  of  union  members, 
and  redevelopment  or  investment  groups 
established  by  the  union  for  the  benefit  of 
Its  members    The  determination  whether 
a  particular  entity  is  a  tmst  in  which  a 
labor  organization  is  interested  must  be 
based  on  the  facts  in  each  case    A  trust 
will  be  considered  significant,  and 
therefore  must  be  reported  on  Fonn  T-1 ,  if 
(1 )  it  has  annual  receipts  of  $200,000  or 
more  during  the  trust's  most  recent  fiscal 
year,  and  (2)  the  lalx)r  organization  s 
financial  contribution  to  the  trust  or  the 
contribution  made  on  the  labor 
organization's  behalf,  or  as  a  result  of  a 
negotiated  agreement  to  which  the  latwr 
organization  is  a  party,  is  $10,000  or  more 
annually 

If  a  trust  has  annual  receipts  of  less  than 
$200,000  or  if  the  labor  organization's 
financial  contribution  to  a  trust  that  has 
annual  receipts  of  $200,000  or  more,  or 
the  contribution  made  on  the  labor 
organization's  behalf  or  as  a  result  of  a 
negotiated  agreement  to  which  the  labor 
organization  is  a  party,  is  less  than 
$10,000  annually,  the  labor  organization 
need  only  report  the  existence  of  the  trust 
and  the  amount  of  the  labor  organization's 
contribution  or  the  contribution  made  on 
the  labor  organization's  behalf,  or  as  a 
result  of  a  negotiated  agreement  to  which 
the  labor  organization  is  a  party.  This 
information  should  be  reported  in  Item  68 
as  required  by  the  instaictions  for  Item  10 
and,  if  the  contribution  was  made  by  the 
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labor  organization  itself  in  the  appropnate 
disbursement  item  in  Statement  B. 

If  the  labor  organization's  financial 
contribution  to  a  trust,  or  the  contribution 
made  on  the  labor  organization's  behalf, 
or  as  a  result  of  a  negotiated  agreement  to 
which  the  labor  organization  is  a  party,  is 
$10,000  or  more  annually,  the  labor 
organization  must  report  all  of  the  assets, 
liabilities,  receipts,  and  disbursements  of 
the  trust  on  Fomri  T-1 

No  Form  T-1  should  be  filed  for  any  labor 
organization  that  already  files  a  Form  LM- 
2.  LM-3,  or  LM-4,  nor  should  a  report  be 
filed  for  any  entity  that  is  expressly 
exempted  from  reporting  in  the  Act    No 
separate  report  need  be  filed  for  Political 
Action  Committee  (PAC)  funds  if  publicly 
available  reports  on  the  PAC  funds  are 
filed  with  a  Federal  or  state  agency,  or  for 
a  political  organization  for  which  reports 
are  filed  with  the  Internal  Revenue  Service 
pursuant  to  26  U  S  C.  527    No  separate 
report  is  required  for  an  employee  t>enefit 
plan  that  filed  a  complete  and  timely 
annual  report  pursuant  to  the 
requirements  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U  S.C   1023,  1024(a),  and  1030.  and  29 
CF.R  2520  103-1,  for  the  plan  year 
ending  writh  or  within  the  year  preceding 
the  year  covered  by  the  reporting  union's 
LM-2.  or  if  annual  audits  are  freely 
available  on  demand  under  §  302(c)(5)(B) 
of  the  LMRA,  29  USC1 86(c)(5)(B). 

Form  T-1  must  tie  filed  within  90  days 
after  the  expiration  of  the  trust's  fiscal 
year.  If  the  trust's  fiscal  year  is  not  the 
same  as  the  labor  organization's  fiscal 
year,  state  when  the  trust's  fiscal  year 
ends  In  item  68  as  required  by  the 
instructions  for  Item  10    See  Instructions 
for  Form  T-1.  Trust  Annual  Report. 

Questions  regarding  these  reporting 
requirements  should  be  directed  to  the 
OLMS  Division  of  Interpretations  and 
Standards,  which  can  be  reached  at  the 
above  address,  by  email  at  olms- 
mail@dol-esa  gov,  by  phone  at  202-693- 


0123or  by  fax  at  202-693-^.  340     'he 
Department  will  publish  addlioPd' 
information  givmg  further  practical 
guidance  on  the  reporting  require'M-nts 
for  trusts  on  the  OLMS  website  at 
www  dol  gov'dol.'esa 

Examples  ot  a  trust  in  whicti  a  labor 
organization  is  interested  may  include  but 
are  not  lim  ted  to  the  *ol)owing  entities 

Example  A   The  Redevelopment 
Corporation  -  A  labor  organization 
creates  an  entitv  nameO  the 
Redevelopment  Corporation   or  appoints 
one  or  n^ore  of  the  members  of  the 
governing  beard  of  the  Corporation   which 
is  established  primarily  to  enable 
r'-en-bt^rs  of  'he  labor  organization  to 
obtain  low  cost  ncusmg  constructed  with 
federal  Housing  and  Urban  Development 
(HUD)  grants     ^he  Redevelopment 
Corporation  must  be  -epcned  as  a  tnist  in 
which  the  labor  organization  or 
organizations  that  created  it,  or  that 
appointed  members  to  *s  governing 
board  have  an  interest    ,A  labor 
organization  that  neither  participated  In 
the  creation  of  the  Corporation  nor 
appointed  members  of  its  governing 
board  but  loaned  money  to  the 
Corporation  to  use  as  matching  money  for 
HUD  grants  need  not  report  the 
Corporatio    as  a  trust  In  which  it  is 
interested. 

Example  B   The  Educational  Institute  - 
Five  reporlir-q  idDo'  organizations  form  the 
Educational  Institute  to  provide 
educational  services  primarily  for  the 
benefit  of  then  memtx^rs    Similar  senvices 
are  also  proviot^j  to  toe  genera'  public 
Each  \aboi  cqanization  cxintn^jutes  tunds 
to  start  the  Educational  i'lstitute   which  wil' 
then  offer  various  educational  programs 
that  will  generate  revenue    Each  laoor 
organization  that  participated  m  fom'.mg 
the  Institute,  or  that  appoints  a  mer^ter  to 
its  governing  body  m;ust  report  the 
Educational  institute  as  a  trust  in  which  It 
is  interested 

Example  C.  The  Bank  -A  reporting  labor 
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organization  forms  a  bank  that  is 

chartered  and  licensed  under  Federal  ana 
state  laws  or  selects  a  member  of  the 
board  of  directors  of  a  bank  that  ^s  already 
'H  existence,  for  the  purpose  of  ensuring 
that  banking  services  are  available  to 
members  at  reasonable  cost  or  as  an 
investment  for  the  purpose  of  increasing 
funds  available  for  union  activities  for  the 
benefit  of  union  merrbers    Any  labor 
organization  that  participated  in  forming 
the  bank  or  that  appoints  a  member  to  the 
bank's  board  of  directors  must  report  the 
bank  as  a  t'ust  in  which  it  has  an  .nterest 


organization    If  the  labor  organization 

does  not  have  the  number  on  file  and 
cannot  obtai-^  tie  ^c^ibe'  'rom  prior 
repoas  tiiec  with  the  Department,  the 
number  can  be  obtainea  from  the  OLMS 
website  at  wv/w  union-repols  dol  gov,  or 
by  contacting  the  nearest  C,  MS  field 
office  listed  on  page  X>  o'  tnese 
instructions  tc  obtain  the  labor 
organization  s  file  numbe-    " '^e  at:--' 
organizations  6-digit  fne  nu-^^C'e-  "o.st 
also  be  ente'eo  ^n  the  ^  'e  N^-^^Pe'  ooxes 
at  the  top  0^  pages  2  '*-'ouc^-'  « >'  of  Form 
LM-2. 


Example  D:  Joint  Funds  -  A  reporting 
labor  organization  that  forms  a  "joint  fund  ' 
with  a  large  national  manufacturer  to  offer 
a  variety  of  training  and  jobs  skills 
p'ograms  ^or  members  of  the  labor 
organization  or  appoints  a  member  to  the 
governing  body  o'*  such  a  fund,  must 
report  the  jo>nt  fund  as  a  trust  m  which  the 
labor  organization  has  an  interest 

Example  E:  302(cH5)  through  (9)  Plans 

-  A  reporting  labor  organization  fornis  a 
plan  permitted  under  Section  3C2iCi!5) 
through  (9)  of  the  LMRA  (29  U  S  C   186 
(c)(5)  through  (9)),  and  files  a  complete 
annual  financial  report  as  required  u^de- 
ERISA.   The  labor  organization  repcns 
only  that  the  plan  exists  and  states  wnere 
'^'e  ERISA  annual  financial  repon  may'  be 
viewed    This  information  should  be 
'eported  in  Item  68    No  Form  T-i  need  be 
filed  even  if  the  labor  organization 
contnbutes  more  than  $10,000  to  the  plan 

XI.  Completing  Form  LM-2 

INFORMATION  ITEMS  1-21 

Answer  items  1  through  21  as  mst'ucted 
Enter  an  "A"  in  the  appropnate  box  for  ^ 
t*-cse  guestions  requiring  a  "Yes'  or  "No" 
answer  do  not  leave  both  boxes  blanK 
Enter  a  single  '0"  m  the  boxes  *or  items 
requiring  a  number  or  dollar  amiount  if 
there  IS  nothing  to  reoct 

1.  FILE  NUMBER  —  Enter  the  6-oigit  file 
number  that  OLVS  assigned  to  'he  labor 


2    PERIOD  COVERED  —  E-e- the 

beg:n-'ng  anc  enj  ng  .cates  ;'  *ne  period 
covered  Cv  this  'epo-l    '"^e  'aoc 
organ, zation  s  report  s'^o^'C  -ever  cover 
more  *ra''  a  '2-mo'"**'  oe''DO    Eor 
e^'amoe   -  the  abc  o'oa'"  cation's  12- 
month  fiscal  year  Deg""s  c  „a"..a'.  '  and 
ends  on  December  31,  enter  these  aates 
as  01/01/20XX  and  12/31/20XX.  It  would 
be  loccr'ect  t:  enter  January  1  of  one  year 
through  January  1  of  the  next  year. 


If  the  labor  cga'-iza' o- 
year,  enter  in  Iter  2   Ee 
ending  date  for  the  peno 
months,  whion  i?  *he  ^abof  o 


ar^ae^  its  fiscal 
0       .  ered)  the 
•  tess  than  12 
a-  zation's 


new  fiscal  year  endng  aate  a  o  report  In 

Item  68  (Additioca:   n<or"-at c    mat  the 
labor  organizatiC"  ohangec  I's  'sea   .e^- 
F©r  example  if  the  .at>c'  cga-oca;:''  '- 
fiscal  year  ending  oate  changes  -  c'  .jr:e 
30  to  Decemb»e'  z '   a  'epo^.  -^..st  pe  *lled 
forthepartia  yea- f'O'^  ^J\  '  ': 
December  31     Thereafte'   '-•e  abor 
organization's  annua;  repon  s*^c  jid  cover 
a  full  12- month  penoa  *rom  January  1  to 
Decempe'  31. 

3    AMENDED.  HARDSHIP  EXEMPTED, 
OR  TERMINAL  REPORT  -  :  '  'e-  an  "X" 

in  'he  box  tr  i-em  3  3    ■•'  '.'re  labc 
organization  ^s  fiing  a^  amer-oec  'eport 
correcting  3  p-ev-'Ous  .  *iec  -ecrri    Enter 
an  "X   in  the  dc:«  -  -e'^'  :•  c    '  -ne  labor 
organization  is  'n  ng  j- jer  the  hardship 
exemption  procedures  defined  in  Section 
IV.  Enter  an  "X"  in  the  box  in  Item  3(c)  if 
the  labor  organization  has  gone  out  of 
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business  by  disbanding  merging  into 
another  labor  orgam/ation  or  being 
merged  and  consolidated  with  one  or 

more  labor  organizations  to  fofii'  a  new 
labor  organization  and  this  is  'he  uit'of 
organization  s  terminal  leport    Re  ^u'e  l*:e 
date  the  labor  organization  ceased  to  exist 
is  entt'ffd  ut  itom  2  (Period  Covered!  after 
the  w;.i;;  "'  hfOLiqh      See  Section  Xii 
(Latxj!  '  "qani/dtions  """hat  Have  Ceased 
to  Exist)  of  th.'se  fistrjctions  for  more 
information  on  fiimj  j  tfrmmai  report 

4     AFFILIATION  OR  ORGANIZATION 
NAME  -^  Lnter  the  name  of  the  national 
or  international  labor  organization  that 
granted  the  lalx)r  organization  a  charter. 
"Affiliates,"  wrthin  the  meaning  of  these 
instructions    ire  ia!»<  '  wrq.inizdtions 
chartered  by  the  sane  pa-'-'^ ;  txHJv 
governed  by  the  barne    :  r  >t  t  .tion  and 
bylaws,  or  having  the  relatmi  ship  of 
parent  and  subordinate    For  example,  a 
parent  txMjy  is  an  affiliate  of  all  of  its 
subordinate  bodies,  and  all  subordinate 
txxJies  of  the  sin^  p  i  ent  body  are 
affiliates  of  eauh  other 

If  the  latx)r  organization  has  no  such 
affiliation,  enter  the  name  of  the  labor 
organization  as  currently  identified  in  the 
lat)or  organization's  constitution  and 
bylaws  or  other  organizational  documents 


5  DESIGNATION  — Enter  the  specific 
(lesiyn<i!i(  in  ttiat  is  used  to  identify  tf>e 
labor  organization,  such  as  Local.  Lodge, 
Branch,  Joint  Board.  Joint  Council  District 
Counal,  etc 

6  DESIGNATION  NUMBER  —  Fnter  the 

number  uf  otne;  idc'ititier,  it  any,  Dy  which 
the  latxjr  organization  is  known 

7.   UNIT  NAME  —  Entet  any  additional  or 
alternate  name  by  which  ttie  iaoor 
organization  is  known,  such  as  "Chicago 
Area  Local." 

8    MAILING  ADDRESS  —  Enter  the 
ouiienl  dddiess  where  mail  is  most  likely 
to  reach  the  labor  organization  as  quickly 


as  possible    Be  sure  to  indicate  the  first 
and  last  r,a'rie  of  the  person  if  any  to 
whom  su'h  maii  should  be  sent  and 
include  any  tjuilding  and  room  number 

9  PLACE  WHERE  RECORDS  ARE 
KEPT  —  If  the  records  required  to  be  kept 
by  *he  labof  organization  to  verify  this 
report  are  kept  at  the  address  reporteo  in 
Item  a   Mailing  Address)  or  the  address 
on  the  address  latx^l  answer  "Yes  "  if  not 
answer    No"  and  provide  in  item  68 
(Additional  Intormationi  the  address  where 
the  labor  organization  s  records  are  kept 

10  TRUSTS  OR  FUNDS  — Answer 

'Yes"  to  Item  10  if  the  labor  organization 
has  an  interest  m  a  trust  as  defined  m  29 
use.  402(1)  (se-c-  Section  /.  cf  these 
Instructions)    Provide  n  item  68 
(Additional  Information :  the  fuH  name 
address  and  pu'p<:.)se  ':;t  each  trust    Also 
include  m  'tern  68  the  *israi  vear  ending 
date  tor  any  trust  for  ^hich  a  '<■  orm  T   '  is 
filed  rf  the  trust's  fiscal  year  is  different 
from  that  of  the  latx^r  organization    If  no 
Form  T  1  IS  required  to  be  filed  on  the 
trust  tiecause  |1)  the  trust  had  annual 
receipts  of  less  than  $200,000  during  the 
trust's  most  recent  fiscal  year  or  (2)  the 
labor  organization's  financial  contribution 
to  the  trust  or  the  contribution  made  on  the 
lat>or  organization's  behalf  or  as  a  result 
of  a  negotiated  agreement  to  which  the 
labor  organization  is  a  party   is  less  than 
$10  000,  the  latxjr  organization  should 
also  report  the  amount  of  the  contribution 
in  Item  68  and   if  tt'e  contribution  was 
made  by  the  labor  organization   'st-lf   in 
the  appropriate  disDursement  item  m 
Statement  b    Additionally   if  no  i-orm  T-1 
s  filed  because  financial  mformiation  is 
already  available  as  a  result  of  'he 
disclosure  requirem,ents  of  another  ^edera' 
statute   list  tne  name  of  any  government 
agency   such  as  the  securities  and 
Exchange  Commission  iSbC>  c  the 
Pension  and  Welfare  BeneMs 
Administration  iP'vVBA;  of  the  Department 
of  Labor   with  whir->  the  tnjst  fncs  a 
publicly  available  'eport   and  the  relevant 
file  number  of  the  trust  or  otherwise 
indicate  where  the  relevant  report  may  t>e 


9- 


FederaJ  Register    \'ol    67,  No.  249/Friday    December  27,  2002  / Proposed  Rules 


7^VA2' 


viewed    See  Instructions  for  Form  TV 
Trust  Annual  Report  for  guidance  on 
reporting  the  assets,  liabilities  receipts, 
and  disbursements  of  these  entities. 

11,  POLITICAL  ACTION  COMMITTEE 
FUNDS  —  If  the  labor  organization 
answered  "Yes"  to  Item  1 1   provide  m 
Item  68  (Additional  information)  the  full 
name  of  each  separate  political  action 
committee  (PAC)  and  list  the  name  of  any 
govemment  agency,  such  as  the  Federal 
Election  Commission  or  a  state  agency, 
with  which  the  PAC  has  filed  a  publicly 
available  report  and  the  relevant  file 
number  of  the  PAC    (PAC  funds  kept 
separate  from  the  labor  organization's 
treasury  need  not  be  included  m  the  labor 
organization's  Form  LM-2  if  publicly 
available  reports  on  the  PAC  funds  a''e 
filed  with  a  Federal  or  state  agency  ) 

12.  AUDITOR  REVIEW  OF  BOOKS 

AND  RECORDS  —  If  the  labor 

organization  answered  "Yes"  to  item  12, 
indicate  in  Item  68  (Additional  information! 
whether  the  audit  or  review  was 
performed  Dy  an  outside  accountant  or  a 
parent  body  auditor'representative    If  an 
outside  accountant  performed  the  audit  or 
rev  ew  provide  the  name  of  the 
accountant  or  accounting  f  rm    Report  any 
audit  or  review  by  an  outside  accountant 
or  a  parent  body  auditor/representative  m 
which  the  labor  organization  s  books  and 
records  were  examined  to  verify  their 
accuracy  and  validity    The  term  "audit  or 
review "  does  not  include  providing 
assistance  m  developing  a  bookkeeping 
system  providing  routine  bookkeeping 
sen/ices.  or  merely  compiling  information 
from  the  labor  organization's  books  and 
records  to  prepare  Form  LM-2  or  other 
financial  reports    Also  do  not  answer 
"Yes"  to  Item  12  if  an  audit  comimiittee  o'- 
trustees  of  the  labor  organization 
performed  the  audit  or  review 

13    LOSSES  OR  SHORTAGES — 

Answer  "Yes"  to  Item  13  if  the  labor 
organization  experienced  a  loss  shortage 
or  other  discrepancy  in  its  finances  dunng 
the  period  covered    Describe  the  loss  or 


shortage  in  detail  n  ter^  6^    -'-oo'-  :•-  a 
informatics !  including  sjc""   '^*0'mat:nas 
the  amount  of  the  oss  c  s""clage  c' 
+unds  or  a  descnption  o*  the  property  that 
was  lost  how  It  was  lost  ai^c  to  what 
extent  if  any  there  has  bee"  a" 
agreement  to  make  restitjti:"  : '  any 
recovery  by  means  c*  rerav  —  e-t  •^idelity 
bond  >nsurance  c  c'^e'  '-'es'^-.s 

14,  FIDELITY  BOND  —  Lntei  the 
maximum,  amoun*  recover'able  for  a  icss 
causea  b»  any  office'  emp-ovee   :'3oe" 
of  the  iabo'  organ, zation  whc  hanoiec  the 
labor  organization  s  *unds    Enter  "0"  if  the 
labor  organization  vvas  not  covered  by  a 
fidelity  bor^d  dunng  the  -eD:"'nc  period. 

NOTE     if  the  :abor  organization  had 
property  and  annual  financial  receipts  that 
totaled  $5  000  or  more,  each  of  the  iat>or 
orgamza'icr  s  officers  employees,  and 
agents  a  he  tiandles  funds  or  other 
property  oUhe  labor  organization  must  be 
bonded    The  amount  of  the  bond  must  be 
at  least  10%  of  the  value  of  the  funds 
handled  by  the  individual  dunng  the  last 
reporting  penoa  up  to  a  maximum  bond  of 
$500  OOC    The  bond  must  be  obtained 
from  a  surety  company  approved  by  the 
Secretary  of  the  Treasury    If  you  have 
6'"'*  questions  or  need  more  information 
about  bonding  requirements,  contact  the 
nearest  OLVfS  field  office  listed  on  page 
X'X  0^  these  i''structions. 

15.  ACQUISITION  OR  DISPOSITION  OF 
PROPERTY  —  If  the  labo'  o-ganization 

answerec  "Yes'  to  item  15  describe  in 
item  66  (Additional  Infonnatlon)  the 
manner  ir  which  the  \abc"  organization 
acQj  rec  0'  aiSDosec  c*  ccperty,  such  as 
aerating  office  fcnitjre  cr  equipment  to 
charitable  organizatic^s  fac  no  •'"  asse*'^ 
or  givng  away  othe'  ta-giC'e  D'oc>e".  .  ' 
the  labor  organization-    --C'coe  ""e  '.  l-c  .. ' 
property    ts  value  anc  '^e  icentity  of  the 
recipient  or  donor    '  a-^'v     A>so  report  in 
\*em.  66  the  cost  or  c!"e'  l:asis  at  which 
anv  acauired  assets  we'e  enie'ea  on  the 
labor  organization's  books  or  the  cost  or 
other  basis  at  which  any  assets  disposed 
of  we-e  earned  on  the  latx>r  organization's 
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books. 

For  assets  that  were  traded  in,  enter  in 
Item  68  the  cost,  book  value,  and  trade-in 
allowance. 

16  PLEDGED  OR  ENCUMBERED 
ASSETS  —  If  the  labor  organization 
dnswered  "Yes"  to  Item  16,  identify  in  Item 
68  (Additional  Information)  all  of  the  labor 
organization's  assets  pledged  or 
encumbered  in  any  way  (such  as  those 
pledged  as  collateral  for  a  loan)  at  the  end 
of  the  reporting  period    Also  report  in  Item 
68  their  fair  market  value  and  provide 
details  of  transactions  related  to  the 
encumbrance. 

17  CONTINGENT  LIABILITIES —  If  the 
labor  organization  answered  "Yes"  to  item 
17,  descnbe  in  Item  68  (Additional 
Information)  the  transactions  or  events 
resulting  in  the  contingent  liabilities  and 
include  the  identity  of  the  claimant  or 
creditor    Contingent  liabilities  are  potential 
obligations  that  may  or  may  not  develop 
into  actual  liabilities  in  the  future 
Examples  of  a  contingent  liability  are  a 
loan  co-signed  by  the  latxjr  organization, 
or  a  pending  lawsuit  that  could  result  in 
the  labor  organization  being  ordered  to 
pay  damages  or  make  other  payments. 

A  pending  lawsuit  is  considered  a 
contingent  liability  that  must  be  reported  in 
Item  17  if,  in  the  opinion  of  legal  counsel, 
it  IS  reasonably  possible  that  the  labor 
organization  will  be  required  to  make 
some  payment    Such  lawsuits  must  be 
reported  as  contingent  liabilities 
regardless  of  whether  or  not  the  possible 
losses  would  have  a  matenally  adverse 
effect  on  the  labor  organization's  financial 
condition    List  in  Item  68  each  lawsuit, 
including  the  case  numt)er  and  the  court 

18  CHANGES  IN  CONSTITUTION  AND 
BYLAWS  OR  PRACTICES  AND 
PROCEDURES  —  it  tne  labor 
organization  answered  "Yes"  to  Item  18 
because  the  labor  organization's 
constitution  and  bylaws  were  changed 
dunng  the  reporting  period  (other  than 


raters  uf  dLies  and  't-t'S'   si.h"-- 1  Kvn  dated 
copies  of  the  nevv  constitution  and  bylaws 
of  the  labor  organization  to  OLMS  at  the 
following  address 

US  Depafl-'K"-"  o*  ■  aD'>r 
Employment  Mar-oa'  :!'^  •^d'MniStration 
Office  ot  I  abor  Mar-agenient  :-'an33'1s 
200  Constitution  Avenue   '>;  ."» 
Room  N  5616 
Washinqtcn   DC   20210-0001 


If  t*~'e  iatx-jr  o^qani/atiO"  is  governed  rv  a 
uniform  constitution  and  Dyiaws 
prescribed  by  Ibe  labor  orgam/aticr  s 
parent  national  or  mternationa!  body   the 
labor  organization  s  pa'ent  body  may  fne 
ttie  constitution^  and  oviaws  on  the  labor 
oraa'v.^aticn  s  heha'f    i-  the  parent  Dodv 
files  a  c:  r'stitu*!'"':  3"d  h.laws  ;'■-•  the  iabor 
organization  s  beh,^lf  a^swei    >es   tu 
Item  18  and  state  that  fact  in  Item  68 
(Additional  Information). 

If  the  labor  organzat       ans.vered  "Yes" 
to  Item  18  t)ecause  the  labor  organization 
changed  any  of  the  practices/procedures 
listed  t5elow  dunng  the  reporting  period 
and  the  practices/procedures  are  not 
described  in  the  labor  organization's 
constitution  or  bylaws,  the  labor 
organization  must  file  an  amended  Form 
LM-1  (Latxjr  Organization  Information 
Report)  to  update  information  on  file  with 
the  Department: 


qualifications  for  or  restrictions  on 

membership; 

levying  assessments: 

participating  m  insurance  or  other 

t>enefit  pia'is 

authorizing  ;jishu'sempnt  of  lat>or 

organization  funds, 

auditing  financial  transactions  of  the 

labor  organization. 

calling  regular  and  special  meetings; 

authorizing  bargaining  demands; 

ratifying  contract  terms; 

authorizing  stnkes. 

disciplining  or  removing  officers  or 

agents  for  breaches  of  their  trust; 

imposing  fines  and  suspending  or 
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expelling  members  including  the 
grounds  for  such  action  and  any 
provision  made  for  notice  heanng 
judgment  on  the  evidence,  and  appeal 
procedures: 

•  selecting  officers  and  stewards  and  any 
representatives  to  other  bodies 
composed  of  labor  organizations' 
representatrves 

•  invoking  procedures  by  which  a  memfc>er 
may  protest  a  defect  in  the  election  of 
officers  (including  not  only  all 
procedures  for  initiating  an  election 
protest  but  also  all  procedures  for 
subsequently  appealing  an  adverse 
decision,  eg    procedures  for  appeals  to 
supenor  or  parent  bodies,  if  any)  and 

•  issuing  work  permrts 

Contact  the  nearest  OLMS  field  office 
listed  on  page  XX  of  these  instructions  to 
obtain  blank  copies  of  Form  lM-" 

NOTE:   Federal  employee  laoor 
organfzations  subject  solely  to  tne  C\il 
Service  Reform  Act  or  Foreign  Service  Act 
are  not  required  to  submit  an  amended 
Form  LM-1  to  descnbe  rsi'sed  or  cf'd'^gec 
Dract'ceS'prQcedures 

19  NEXT  REGULAR  ELECTION -- 

Enter  the  month  and  year  of  tne  labor 
organization's  next  regular  election  of 
genera;  officers  (president,  vice  president 
treasurer  secretary  etc  )    Do  not  report 
the  date  of  any  interim  election  to  fill 
vacancies 

20  NUMBER  OF  MEMBERS  —  Enter 

the  tota!  reported  on  Line  7   Column  <,B;  o^ 
Schedule  13  <:  Membership  Status  Dues 
and  Other  Payments  and  Per  Capita  Tax 
intorrriation) 

21 .   DUES  AND  FEES  —  Enter  the  di.jes 
and  fees  established  by  the  labor 
organization    If  more  than  one  rate 
applies  enter  the  minimum  and  maximum 
rates.  Enter  'None'  where  appropriate 

Line  (a):  Enter  the  regular  dues  fees  or 

other  penod'C  payments  thate  member 
must  pay  to  be  n  good  standing   r  fe 


abo'  organization   including  tne  :a  e-'C^- 
basis  tor  tne  payment  :pe'  ■^■c"t"   i&' 
year  etc  '    '''v^orKing'  dues  3'e  -e:..  'ec 
by  the  labor  organization  as  a  par  o* 
regular  dues  enter  the  amount  o^  p>e'sent 
of  "working"  dues   including  the  bass  for 
the  payment  (per  hour  pe^  mont*-   etc  ). 
Include  only  the  dues  or  tees  of  -eg.,  ar 
members  and  not  dues  c  tees  c' 
members  wrth  speaai  'ates  suC-  as 
apprentices  retirees  or  jnempicyec 
members 

Line  (b):  E^^ter  the  n-iiaTio-  'ees  'ez^^ez 
from  new  memt>e''s 

Line  (c):  Enter  the  tees  othe^  t^.a^  c^es 
required  from  trans^rrec  members    Such 
fees  are  those  charged  tc  peases 
apply  nc  for  a  transfer  of  mempe's^  r  to 
the  labor  or"ganizatior  ''om  anct-^e-  atx>r 
cganization  with  the  same  a^ii^af^o-'    Do 
not  report  tees  charged  tc  me'^t:^6's 
transfernng  ^'O'^  c-^e  z  ass  c'  me~Pership 
tc  a^'^othe'  witr-'ir  t^e  laac  ::;'ga'-2at  c^n. 

Line  (d):  •*  the  ate  o^ga^-.zat.c"   ssjP': 
>»vOr"k  c>emr-,its  ente'  the  *ees  -ezu'-ez  a": 
enter  the  calendar  basis  tor  the  payment    - 
pe'  mont"^  pe-  vea^  etc  *    Work  penmit 

*ees  a'e  fees  c^argec  tc  "•""•^■embers  of 
t^'e  laoc  organzatic  ^^>c  wo'>-  >'.'ithin  its 
lunsdct'O"     Dc  net  -epc"  as  v.  :->  permit 
'ees  those  ♦ees  cha'aec  t:  -.:  """'ember 
applicants  to-  '--lemDe's^p  pending 
acceptance  c*  their  me^be'ship 
appi-cat.o^   c  fees  c^^a^ge-:  'c  pe's:,-'- 
app')''''C  *c'  t'a'-'S'e'  :♦  -^-.e-ce'?"'?  to  trie 
labo'  organ  zat'O"  penai-'C  5:ceptanceof 
the"  application  fo'  -'a'-s'e- 

FINANCIAL  DETAILS 

REPORT  ONLY  DOLLAR  AMOUNTS 

Repon  31  an^cunts  '-  a:  la's  only.  Round 
cents  'c  tne  nea'esi  aoiiar.  Amounts 
ending  m  $.01  through  $.49  should  be 
.ounoec  down    Amounts  ending  in  $  50 
through  $  99  s'^ouic  be  -.-!>.- lec  .,jp 

REPORTING  CLASSIFICATIONS 
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Complete  all  items  and  i-nt's  od  tri«-  torm 
as  given    Do  not  use  diffeient  aci ountinq 
classifications  or  change  the  wordiog  of 
any  item  oi  nne 

BEGINNING  AND  ENDING  AMOUNTS 

Entries  in  Schedules  2  and  9  and  in 
Statement  A  must  report  amounts  fof  both 
ttie  start  ir  i  the  end  of  the  rpinirting 
p.'Pixl     '  ^■>^■'  :i;^5()unts  entered  for  the  start 
Ot  thf  -•I'i'rtjrivj  iK'r.od  on  the  labor 
orgaiM/at!OP  s  report  should  be  ide'iticdi  to 
the  amounts  entered  for  the  end  of  the 
report'rx;  fH-Tiod  nn  \a^t  /ear's  report    If 
the  ar'-iotints  ,irp  'K.t  trie  same,  fully 
explain  Uie  dif^eience  in  Item  68 
(Addition,!'  :nfnrr-n,ifion). 

COMPLETE  SCHEDULES  FIRST 

Complete  Schedules  '  ir.iough  22  and 
transfer  the  totals  as  indicated  before 
completing  Statenr»ents  A  and  B    Be  sure 
to  complete  all  applicable  lines  in 
Schedules  1  through  22. 

COMPLETE  ALL  ITEMS  22  THROUGH 

Complete  all  items  in  Statement  A  and 
Statement  B    Enter  "0"  where 
appropriate. 

SCHEDULES  1  THROUGH  12 

SCHEDULE  1    -  ACCOUNTS 
RECEIVABLE  AGING  SCHEDULE  - 
The  labor  organization  must  report  1) 
individual  accounts  that  are  valued  at 
$1,000  or  more  and  that  are  more  than  90 
days  past  due  at  the  end  of  the  reporting 
penod  or  were  liquidated,  reduced  or 
written  off  during  the  reporting  penod;  and 
2)  the  total  aggregated  value  of  all  other 
accounts  (that  is,  those  that  are  less  than 
$1 ,000)  that  are  more  than  90  days  past 
due  at  the  end  of  'he  reporting  penod  or 
were  liquidated,  reduced  or  written  off 
during  the  reporting  penod 

Column  (A):  Enter  on  Lines  1  through  22 
the  name  of  any  entity  or  individual  with 


which  the  latxjr  organization  has  an 
account  receivable  of  $1  WO  or  mote  that 
)s  90  days  or  rnore  past  due  at  the  end  of 
the  reportinq  period  or  that  was  Itquidated 
reduced  or  written  off  during  the  reporting 
penod  without  the  receipt  of  cash 
sufficient  to  cover  the  total  value  of  'he 
account  receivable 

Column  (B):  hnte'  on  Lines  i  througn  22 
the  total  amount  of  money  owed  to  tne 
labor  organization  by  the  entity  or 
individual  at  the  end  c^  the  reporting 
period    Enter  on  L;re  23  the  total  from 
any  additional  pages     Add  I  mes  1 
through  23  and  enter  the  total  on  Line  24 
Fnter  on  Line  25  the  total  amou'it  of 
money  owed  to  the  labor  organization  n 
dH  other  accounts  receivable  (those  ot 
|66S  than  $i  000 1  that  we'e  90  days  or 
more  past  due  or  were  liauidateo   reduced 
or  written  off    Add  1  mes  24  and  2^:  and 
pnter  the  total  o^'  I  me  26 

Column  (C);  tnte'  ot   Lines  1  through  22 
the  total  amount  of  money  owed  to  the 
labor  organization  by  the  entity  or 
individual  at  the  end  of  the  reporting 
period  that  is  90  to  180  days  past  due 
Enter  on  Line  23  the  total  from  any 
additional  pages    Add  Lines  '  through  23 
and  enter  the  total  on  i  me  .^4     F^nter  on 
Line  25  the  total  amount  of  i-t-icney  owed 
to  the  labor  organization  m  all  other 
accounts  receivable  dhose  of  less  tnan 
$1,000)  that  are  90  to  1 80  days  past  due. 
Add  Lines  24  and  25  and  enter  the  total 
on  Line  26 

Column  (D);  F'Me-  on  L'nes  *  thtougn  22 
•tie  tota  arnount  of  money  owed  to  the 
labor  organization  t;y  *he  entity  or 
individual  at  tne  'md  o'  the  reporting 
period  that  .s  more  tnati  180  days  pas' 
due    f-.nter  on  Line  23  the  total  f'om  any 
addit.orial  pages    Add  Lines  1  thnjugh  23 
and  enter  the  total  on  Line  24     bnte'^  on 
Line  25  the  total  amount  of  money  owed 
to  the  labor  organization  ;n  all  other 
accounts  recevab  e  (those  of  less  than 
$1,000)  that  are  more  than  180  days  past 
due    Add  Lines  24  and  25  and  enter  the 
total  on  Line  26. 


-13- 


Federal  Register /Vol.  67,  No.  249 /Friday,  December  27.  2002  /  Proposed  Rules 


79331 


Column  (E):  Enter  on  Lines  1  through  22 
•he  tota!  amount  of  money  owed  to  tne 
abor  organization  by  the  entity  or 
ndividuai  that  was  liguidated  reduced  or 
.vntten  off  during  the  reporting  penod  by 
the  reporting  labor  organization  without 
the  receipt  of  cash  sufficient  to  cover  the 
tota:  value  of  the  account  receivable 
tnter  on  Line  23  the  total  from  any 
addtional  pages    Add  Lines  1  through  23 
and  enter"  the  total  on  Line  24    Enter  on 
Line  25  the  total  amount  of  money  owed 
to  the  labor  organization  in  all  other 
accounts  receivable  (those  of  less  than 
Si  000)  that  was  liquidated  reduced  or 
written  off  dunng  the  reporting  period  by 
the  reporting  labor  organization  without 
t^e  receipt  of  cash  sufficient  to  ccve^  the 
total  value  of  the  account  receivable    Add 
Lines  24  and  25  and  enter  the  totai  on 
Line  25 

Provide  n  tem  68  vAdditionai  Informalionj 
all  detBiiS  and  circumstances  in 
connection  witn  the  liquidation  reduction 
or  writing  off  of  tne  account  receivable 

SCHEDULE  2  -  LOANS  RECEIVABLE 

—  Report  details  of  all  direct  and  ndirecl 
loans  (whether  or  not  evidenced  by 
promissory  notes  or  securea  by 
mortgages)  owed  to  the  labor  organ  za*ion 
at  any  time  dunng  the  reporting  period  t}y 
individuals  business  enterprises  benefit 
plans  and  other  entities  mciudmg  iabc 
organizations    An  example  ot  an  indirect 
loan  IS  a  disbursement  by  the  ^abor 
organization  to  an  educational  inst!tution 
for  the  tuition  expense  of  an  officer 
employee  or  member  that  must  be  repaid 
to  the  labor  organization  by  that  individual 
Be  sure  to  report  ail  loans  tnat  were  made 
and  repaid  in  full  dunng  the  reporting 
per:od    Dc  not  include  investments  m 
coroorate  bonds  or  mortgages  purchasec 
nn  a  blocK  basis  through  a  bank  or  sim.nar 
institution  which  must  be  reported  in 
Schedule  5  (Investments  Other  Than  U.S. 
Treasury  Securties 

NOTE:  Aavances.  inciuamg  saisy 
advances,  are  cx)nside.'ed  loans  and  must 


be  reported  m  Schedule  2  '^:>a^^ 
Receivable     However  acfv8-:ces  to 
o^icer's  ana  e'-^picyees  o'r'e  ano^ 
o^ganizatior  fo^  trsve^  e'::>e^se5 
necessary  ^c  conducting  o^ic-.a,  D^smest 
are  not  ccnsidered  loans  rf  tne  following 
condit'ons  a^e  Tiet: 

•  ^^e  amount  o' a"  ad^a'^ce  ';.'  c3  specific 
tnp  does  not  exceec  tne  amount  of 
expenses  reasonaDh  expected  to  t>e 
incurred  for  official  travel  in  the  near 
future  and  the  amount  ofttie  advance  is 
fully  repa>c  c  ^u'')  accounted  for  by 
vouche'^s  cm  pa  a  '"ere  o.'s  xMthin  30  days 
after  the  comp'e'icr  c  cancellation  of 
the  travel 

•  ■""6  amour?  o'  s  standing  advance  to  an 
officer  or  employee  who  must  fivquently 
travel  on  official  business  does  not 
unreasonably  exceed  the  average 
monthly  travel  expenses  for  which  the 
individual  is  separately  reimbursed  after 
submission  of  vouchers  or  paid  receipts, 
and  the  individual  does  not  exceed  60 
days  without  engaging  in  official  travel. 

See  the  instructions  for  Schedules  7 
(Other  Assets).  11  (All  Officers  and 
Disbursements  to  Officers)  and  12 
(Disbursements  to  Employees)  for 
reporting  travel  advances  that  meet  these 
criteria 

Column  (A):  E-'te-  tne  tolicwmg 
mfomration  on  .  nes  "  through  3  (and  on 

add'tiona  pages  ''  necessary): 

•  The  name  :.'  each  officer  employee  or 
member  whose  total  loan  indebtedness 
to  the  labor  organization  at  any  time 
duiing  the  reporting  penod  exceeded 

$250  anc  tne  -amie  z*  eac"  b..'smett 
enterpnse  vvnich  '-ac  =->    :;a'^ 
indebtedness  ^epa  d  ess  :'  a-^ount,  at 
anytime  z^-"z  '■.'■■•e  'e[;cd:'-g  Lenod; 

•  T.he  p^'-pose  g'  each  loan; 

•  ^  hp  security  give'~  ^""  each  loan;  and 

•  The  terms  of  repayment  for  each  loan. 
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For  each  officer  or  employee  listed, 
irxlicate  after  each  name  either  "O" 
(officer)  or  "E"  (employee) 

Lolumn  |B):  Enter  on  Lines  1  through  3 
the  loan  amounts  outstanding  at  the  start 
of  the  reporting  period  from  each  listed 
individual  and  business  enterprise    Enter 
on  Line  4  the  total  from  any  additional 
pages    Enter  on  Line  5  the  total  of  loans 
made  to  officers,  employees,  or  members 
whose  total  individual  loan  indebtedness 
to  the  labor  organization  at  any  time 
dunng  the  reporting  penod  did  not  exceed 
$250.  and  all  loans,  regardless  of  amount, 
made  to  other  ndivduals  and  entities 
Add  Lines  l   r  i    i;jh  5  and  enter  the  total 
on  Line  6  and  in  Item  24  (Loans 
Receivable)  Column  (A)  of  Statement  A. 

Column  (C):  Enter  on  Lines  1  through  3 
tne  amount  of  loans  made  durinq  *hr 
reporting  period  to  each  listed  inov  i.,)l 
and  business  enterpnse    Enter  on  i<nv  4 
the  total  from  any  additional  pages    Enter 
on  Line  5  the  total  of  all  other  loans  made 
dunng  the  reporting  jjenod    Add  Lines  1 
through  5  and  enter  the  total  on  Line  6 
and  in  item  63  (Loans  Made)  of  Statement 
B. 

Columns  iD;(l)  and  (D)(2):  Enter  on 
Lines  1  through  3  the  amount  of  loan 
repayments  dunng  the  reporting  penod 
from  each  listed  individual  and  business 
enterpnse    Report  in  these  columns  only 
the  portion  of  the  payments  applied 
toward  pnncipal.  interest  received  mubt  be 
reported  in  Item  40  (Interest)    Use 
Column  (D)(1)  to  report  repayments 
received  in  cash    Use  Column  (D)(2)  to 
report  repayments  made  in  a  manner 
other  than  cash,  such  as  repayments 
made  by  officers  or  employees  by  means 
of  deductions  from  their  salanes    Enter  on 
Line  4  the  totals  from  any  additional 
pages.  Enter  on  Line  5  the  amount  of 
loan  repayments  from  all  other  loans    Add 
Lines  1  through  5,  Columns  (D)(1)  and 
(D)(2).  and  enter  the  totals  on  Line  6 
Enter  the  total  from  Line  6,  Column  (D)(1) 
in  Item  45  (Repayments  of  Loans  Made) 


of  Statement  B    Explain  m  Item  '-.ft 
(Additional  information)  any  non  rasn 
amounts  reported  in  Column  (D)(2). 

Column  (E)    bnte'  nr  .jnes  '  t.hrouqh  3 
?he  lor^r  ,miniints  oi.ts'an-rinq  .at  the  end 
of  the  -eixuiirv:!  tienod  '(■'  e.K  h  '<sted 
individual  :in(i  o^.^  ness  r-f ito'cnsp     i-  iter 
on  I  =ne  4  the  !"tai  *'om  ar^y  adoitirinai 
pages    tnter  on  Line  5  the  totai  amount 
outstanding  at  the  end  of  the  reporting 
period  for  ail  other  leans    Aod  Lmes  '' 
through  5  and  enter  the  totai  on  Line  6 
and  in  Item  24  il  cans  Recevabie- 
Column  (B:  of  Statement  ►'     i»  any  loans 
receivable  were  iquidated  reduced  or 
wntten  off  during  the  repodirg  period  tne 
reason  and  the  amount  must  be  reported 
in  Item  68  (A^ddIt!onal  information^ 

NOTE     Set'!:;"  5u3!j!  f-f  tliv  LMRuA  {29 
US  C    503'  prohit^i!^  uibor  oriionr:,itny's 
from  makinc  (Vhc  •  ^'  j  -Vf^c!  '.lans  ,'(■  -j/'v 
officer  or  er\iii\f^^'  .*■'■■>-'  'j.'n:/ 
org<i'^''''iti<"'  vv';/.  ''  "-suits  in  a  total 
/nrt  ^('e  /'v^^s  ,Mi  the  part  of  such  officer  or 
enifh,,ift'  '(  rhe  lat>or organization  in 
excess  <  ^t  $2  000  af  any  time 

SCHEDULE  3 -SALE  OF 
INVESTMENTS  AND  FIXED  ASSETS  -- 

^^e[\-'"  details  of  the  saie  o'  'eder'^ption  ry 
t'^e  iatH..r  vqa'^ization  of  U  S    Weasjr> 
securities  f^-arvetat)'*'-  secu''  ties  ntt'er 
investments,  and  fii<e<J  assets    ,nriudinq 
those  fixed  assets  that  *vere  expensed 
(that  is,  the  cost  of  the  asstM  was  oharq<;,-J 
to  current  expenses   -atfier  than  entereii 
on  the  books  and  periodically 
depreciated),  dunng  the  reocr'mg  pe' od 
Include  receipts  from  saies  of  mortgages 
that  were  purchased  on  a  t^iock  basis 
through  a  bank  or  sio  i  ar  ns'itution    Do 
not  include  the  receipts  fromi  repayments 
by  individual  morlgagors.  which  must  be 
reported  in  Schedule  2  (Loans 
Receivable  I  as  loan  <epaymenfs 

Column  (A);  E"ter  or  L.nes  i  through  11 
(ana  on  add^'iona'  pages   if  neces^aryi  a 
general  desc.nption  of  the  type  ot 
investment  or  fixed  asset  sold,  such  as 
US  Treasury  secunties,  stocks  bonds, 
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land  automobiles  etc    If  land  or  buildings 
were  sold  enter  the  location  of  the 
property 

Column  (B):  Enter  the  total  cost  of  each 
type  of  investment  (including  any 
transaction  costs)  or  fixed  asset  described 
in  Column  (Ai 

Column  (0);  Enter  the  value  at  which  the 
investments  or  fixed  assets  were  shown 
on  the  labor  organization  s  booKs 

Column  (D):  Enter  the  gross  sales  (O^ 
contract)  price  of  the  investments  or  fixed 
assets. 

Column  (E):  Enter  the  net  amount 

received  from  the  sale  of  the  investments 
or  fixed  assets    If  the  amount  received 
dunng  the  reporting  penod  is  less  than  the 
amount  due  (gross  sales  pnce  less  any 
deductions  for  selling  expenses  and 
repayments  of  secured  loans  or 
mortgages)  the  additional  amount  due  to 
the  labor  organization  must  be  reported  m 
Schedule  7  (Other  Assets)  with  a 
descnption  sufficient  to  identify  the  type  of 
asset    However,  if  a  mortgage  or  note  !S 
taken  back,  it  must  be  reported  as  a  new 
loan  in  Schedule  2  iLoans  Receivaolei 

Enter  on  Line  12.  Columns  (B)  through  (E) 
the  totals  from  any  additional  pages    Add 
Lines  1  through  5,  Columns  (Bi  through 
(E),  and  enter  the  totals  on  Line  '  3 

Enter  on  Line  14  the  total  amount  from  the 
sale  or  redemption  of  U  S  Treasury 
secunties  marketable  securities  or  other 
investments  that  was  promptly  reinvested 
(i.e  ,  "rolled  over")  in  U  S  Treasury 
securities,  marketable  secunties.  or  other 
investments  dunng  the  reporting  period 
Calculate  the  total  amount  reinvested  by 
adding,  for  each  investment,  the  lower  o* 
each  investment's  original  cost  or  the 
amount  received  from  the  sale  or 
redemption  that  was  actually  reinvested. 
If  only  a  portion  of  the  amount  received 
was  reinvested,  only  the  reinvested 
portion  may  t>e  included  on  Line  "4 
Interest  and  dividends  received  dur  -<q  the 


^epct'ng  pe''-oa  ^^us-  be  'eported  in  Itenns 
Ajilnterest   ana  4"    T  vioends). 

Subtract  L  ne  '4  '-o'^  ^  -e  13,  Column 
:  E    ana  ente'  the  oi*^e^erze  on  Line  15 
ana  in  Item  43   Saie  o*  i'-^ vestments  a^^d 
Fixed  Assets  of  Stateme-^t  B 

SCHEDULE  4  -  PURCHASE  OF 
INVESTMENTS  AND  FIXED  ASSETS  - 

Repod  details  of  the  pjrc.na&e  dv  tne  abc 
organization  of  U  S   ''easj''y  sec^^'ties 
m^arketabie  securities  of^er  i"vestme-ts, 
and  fixed  assets  ■rc^udmg  tncse  +  *:eG 
assets  that  were  expensed  itha'  'S  f^e 
cost  of  the  asset  was  chargec  tc  c^'-e'-.t 
expenses  rather  than  ente^ec  c  fe 
books  ana  penodically  decec^atec), 
djnng  the  reporting  pe'^oc     ''z^ace 
disbursements  fc^  mo-tgages  tna*  /.e-e 
Purchased  or  a  D^ock  bas-s  t^^:.,Jg^^  a 
Dank  0'  simiia-  mstlut'on 

Column  (A):  Enter  0^  .  nes  '  through  11 

iand  on  additional  pages    '  '-ecessan."  s 
general  description  c'  fne  'voe  c' 
investment  or  f  xea  asset  p..':nased.  such 
as  U  S   ''easurv  secunties  stocKS, 
bonas  lann  a-ulor^cDiles  etc    If  land  or 
DuiiGinqs  wee  po'Chasec   ^-'-terthe 
locat'on  c*  f^e  prope'^y. 

Column  (B)    Ente' the 'ota   :cstr'each 
tvpe  0*  investment  Mnc^uG^nQ  a-, 
iransactiC"  costs,  or  fixeo  asset  oesc  Dec 
in  Column  (A). 

Column  (C|   tnte?  t^e  va  .;e  a;  vv^:-  t'-e 
investments  or  '■ixea  assets  we'e  e'-te^ec 
en  the  labor  o'canizat  on  s  booKS    It 
assets  were  fradea  i^  c"  assets 
purchasea  answer  tern  1 5  (Acquisition  or 
Disposition  0'  P'opedv   ""''es  "  s"-i  see 
the  instr^jctions  <o'  that  iie.Ti. 

Column  (D):  Ente'  t*^e  total  amount 

disbursed  tc  eacn  r»pe  of  investment  or 
f'xec  asset  p.i'Chased  dunnc  tne  'epoting 
period    Do  not  mciode  any  ^rpa'C 
balance  that  must  be  -epo'^.eG  i-  SoheOwie 
9  (Loans  Payable  c  leri  32  (Mortgages 
Fav'abie 
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Enter  on  Line  12,  Columns  (B)  through  (D; 
the  totals  from  any  additional  pages    Add 
Lines  1  through  12,  Columns  (B)  through 
(D),  and  enter  the  totals  on  Line  13. 

Enter  on  Line  14  the  total  amount  from  ttie 
sale  or  redemption  of  US  Treasury 
securities,  marketable  securities,  or  other 
investments  that  was  promptly  reinvested 
(i.e.,  "rolled  over")  in  U  S  Treasury 
securities,  marketable  securities,  or  other 
investments  during  the  reporting  period. 
Calculate  the  total  amount  reinvested  by 
adding,  for  each  investment,  the  lower  of 
each  investment's  onginal  cost  or  the 
amount  received  from  the  sale  or 
redemption  that  was  actually  reinvested. 
If  only  a  portion  of  the  amount  received 
was  reinvested,  only  the  reinvested 
portion  may  be  included  on  Line  14 
Interest  and  dividends  received  dunng  the 
reporting  penod  must  be  reported  in  Items 
40  (Interest)  and  41  (Dividends)    The  total 
on  Line  14  must  agree  with  the  amount 
reported  on  Line  14  of  Schedule  3  (Sale  of 
Investments  and  Fixed  Assets). 

Subtract  Line  14  from  Line  13,  Column 
(D),  and  enter  the  difference  on  Line  15 
and  in  Item  62  (Purchase  of  Investments 
and  Fixed  Assets)  of  Statement  B 

SCHFOblF   '-       'NVFSTMENTS  CTHFR 
THAN  U  S    TREASURY  SECURITIES  - 
Keport  details  ot  all  the  labor 
organization's  investments  at  the  end  of 
the  reporting  period,  otfier  than  U  S. 
Treasury  securities,  including  mortgages 
purchased  on  a  block  basis  and 
investments  in  any  trust  as  defined  in 
Section  X  (Trusts  In  Which  a  Labor 
Organization  is  Interested)  of  these 
instructions    Do  not  include  savings 
accounts,  certificates  of  deposit,  or  money 
market  accounts,  which  must  be  reported 
in  Item  22  (Cash) 

Line  1:  Enter  in  Column  (B)  the  total  cost 
of  all  the  labor  organization's  marketable 
securities  including  transaction  costs  such 
as  brokerage  commissions    Marketable 
secunties  are  those  for  which  current 
market  values  can  be  obtained  from 


published  reports  of  transactions  in  listed 
securities  or  in  securities  traded  "over  the 
counter,"  such  as  corporate  stocks  ana 
bonds,  stock  and  bond  mutual  funds  state 
and  municipal  bonds,  and  foreign 
governnpnt  secintif^s 

Line  2    rrtv'  '■'■  •  .nluiy.r  ,Bi  thp  t(>tai  bOOK 
vjsje  0*  dll  the  dDO'  o^qani/atiOD  s 
mdrketable  securities    Rook  vm'up  s  \^p 
lower  of  cost  or  market  valuer 

Line  3    ;  ^st  ^'^  ';cl:,rnn  (Ai  each 
m.vi'.--t,ir)^e  secunt,  tf'dt  has  a  book  value 
ov--'  S''   .'00  and  exceeds  5':.  of  the  total 
book  value  entered  on  Line  2  and  enter  its 
book  value  in  Column  (B) 

Line  4:  Enter  the  total  cost  including  any 
tiddiaction  costs,  of  all  the  labor 
organization's  other  investments  (that  is, 
those  that  are  not  US.  Treasury  securities 
or  marketable  securities)    Include 
mortgages  purchased  on  a  block  basis. 

Line  5:  Enter  the  total  book  value  of  such 
other  investments    Book  value  is  the 
lower  of  cost  or  market  value 

Line  6:  List  in  Column  (A)  each  other 
investment  that  has  a  book  value  over 
$5,000  and  exceeds  5%  of  the  total  book 
value  entered  on  Line  5  and  enter  its  book 
value  in  Column  (B). 

NOTE:  All  trusts  in  wtiict)  tfie  labor 
organization  is  interested  in  which  the 
labor  organization  owns  an  investment 
interest  must  be  reported  in  Schedule  5 
Enter  on  Lines  6(a)  through  (d)  the  name 
of  each  entity  in  Column  (A)  and  the  labor 
organization's  share  of  its  book  value  in 
Column  (B). 

Enter  on  Line  6(e)  the  total  from  any 
additional  pages 

Line  7:  Add  Lines  2  and  5  and  enter  the 
total  on  Line  7  and  in  Item  26 
(Investments),  Column  (B)  of  Statement  A. 

SCHEDULES      FIXED  ASSETS  — 
Report  details  of  all  fixed  assets,  such  as 
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land,  buildings,  automobiles  and  other 
vehicles,  and  office  furniture  and 
equipment  owned  by  the  labor 
organization  at  the  end  of  the  reporting 
period    Include  fixed  assets  that  were 
expensed  {that  is.  the  cost  of  the  asset 
was  charged  to  current  expenses  .^-ather 
than  entered  on  the  books  and  periodically 
depreciated)  fully  depreciated  or  carried 
on  the  labor  organization  s  books  at  scrap 
value  or  other  nominal  value. 

Column  (A):  Enter  on  Line  1  the  location 
of  any  land  and  on  Line  3  the  location  of 
any  buildings  owned  by  the  labor 
organization    Add  additional  pages  if  the 
labor  organization  owns  multiple  parcels 
or  buildings 

Column  (B):  Enter  the  cost  or  other  basis 
of  the  fixed  assets  listed  in  Column  (A) 
inc:uding  totals  from  any  additional  pages 

Column  (C):  Enter  the  accumulated 
depreciation.  If  any  of  the  fixed  assets 
(except  land)  listed  m  Column  (Ai  whose 
cost  or  other  basis  is  reponeo  in  Column 
(B),  including  totals  from  any  additiona 
pages    if  the  labor  organization 
"expenses'  fixed  assets  a'so  mcijoe  n 
Coiumn  (C)  the  amount  that  the  iabc 
organization  charged  to  expenses  when 
the  assets  were  purchased 

Column  (D);  Enter  the  amount  af  which 
the  fixed  assets  listed  in  Column  :A;  are 
earned  on  the  labor  organization  s  books 
including  totals  from  any  additional  pages 
Include  the  nominal  amount  if  any  at 
which  fully  depreciated  assets  are  earned 
on  the  labor  organization's  books    The 
amount  reported  in  Column  (D)  should  be 
the  difference  between  Columns  ^B)  and 
(C). 

Column  (E);  Enter  the  fair  market  value  c^ 
iano  ar^6  o'  ah  assets  listed  in  Column  (A) 
that  were  expensed,  fully  depreciated  or 
depreciated  to  scrap  value  or  nominal 
value  -nciuding  totals  from  any  additional 
pages    it  is  not  necessar-y  to  secure  a 
form.a!  appraisal  of  the  assets  a  good  faith 
►^st'rrate  'S  sufficient    ^'^-e  value  used  for 


insurance  purposes  or  ^o^  tax  app'sisa's, 
fo''  example  will  nom-altv  be  acceptab'e 
as  represer^tlng  the  ^a^'  ma''t'e'  va  ue 

Add  Lines  "  through  '  ♦o'  ea;*"  ::' 
Columns  iB   through  ^E     a"c  entei  the 
totals  on  Line  8    trte'  the  tcta  *'c>'-  l-'^e 
8  Column  >C    'r  ite""  2'    >   xec  -sseisj, 
Column  (E'^  of  Statement  a, 

SCHEDULE  7  -  OTHER  ASSETS  — 
Report  details  o*  a'^  f^e  labo- 
organization  s  assets  at  t^^e  enc  ?'  'he 
reporting  penoc  othe-  than  '"e""  2^ 
iCash    Item.  23  iAcco^nts  Ke:e%able), 
Item  24  (Loans  Rece  vap.e     -em  25  (U.S. 
Treasury  Secu'ities.   'te"'  2*^ 
(Investments I  and  ^'em  :~   -  xer  Assets). 

The  labor  organizations  oine'  assets  -^ust 
be  described  ^r  Column  (A   3-^<a  ma,  pe 
classified  Dy  general  groupi'^gs  or 
bookkeeping  categories  sucn  as  util'ts' 
deposits  inventoiA'  of  supples  tc  resale, 
or  travel  advances  that  are  -"C   ea,.  'ed  to 
be  reported  as  loans  as  exp:a  'iec  m  me 
instructions  for  Scheo-  e  2    ..  c  ^""^ 
Receivable)  if  the  oescnptior^  ;s  sufficient 
to  identify  the  %'pe  o'  assets    E  ^'er  in 
Column  iBUhe  value  as  sh."--/.'    -^'^  *he 
ia::>o'  cganizat^on  s  pocs  c*  ea:"  .I'-set 
or  o'Ouc  o'  assets  oesc  c>eo  in  i^oiuitiH 

(aT 

NOTE:    '  the  a/>or  org  a- nation  has  an 
Oivnership  interest  o^  a  "^on-investment 
'-'atu^e  (/■  a  *^..5t  >^  a'vc  <*  /s  interested. 
'he  .au;e  o'-^e  latx^r  organization's 
cnvnersh-p  interest  in  the  entity  as  shown 
on  tl-ie  'abor  organ'zatio'  s  txx)ks  must  be 
reported  in  Scheauie  7  {Other  Assets) 
Enter  in  Column  (A)  the  name  of  any  such 
entity    En'er  m  Column  (B)  the  value  as 
stiown  on  tt>e  labor  organization's  books 
of  Its  share  of  the  net  assets  of  any  such 

entltv 


f.^Aej  or  ijne  fc  "^e  tea 
add'tionai  pages    "dc  . 
and  enter  the  tctai  ■■:.''  i  '' 
28  (Other  Assets,,  cciuf 
Statemient  A. 


■es  '  through  6 
=  7  and  in  Item 
n  (B)  of 
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SCHEDULE  8     ACCOUNTS  PAYABLE 
AGING  SCHEDULE       I  he  IdDor 
organization  must  reportl)  individual 
accounts  that  are  valued  at  $1 .000  or 
more  that  are  more  than  90  days  past  due 
at  the  end  o*  t'^it-  reporting  penod  o;  wee 
liquidated,  reduced  or  written  off  during 
the  reporting  period  and  2)  the  total 
ji|gfega!F-o  vdiue  o'  jii  cthef  d^cou'its 
(that  IS,  those  that  are  less  than  s '  ^  '^ ' 
that  are  more  than  90  days  past  due  at  the 
end  of  the  report  r'-g  ii^-znod  or  were 
liquidated  rt- :  .  e'J  or  written  off  during 
the  reporting  peucd 

Column  (A):  Enter  on  Lines  1  through  22 

trie  name  of  any  entity  or  individual  with 
which  the  lat)or  ofqar'uation  has  an 
account  payable  of  Si  OOC  o'  r-iore  that  is 
90  days  or  more  past  due  at  the  end  cf  the 
reporting  penod  or  that  was  liquidated 
reduced  or  written  off  dunng  the  repodmq 
period  without  the  disbursement  of  cash 
sufficient  to  cover  the  total  value  of  the 
account  payable 

CokirTin  (B)   t  rter  on  Lines  1  through  22 
the  total  amount  of  money  owed  by  the 
labor  organization  to  the  entity  or 
individual  at  the  end  of  the  reporting 
period    Enter  on  Line  23  the  total  from 
any  additional  pages    Add  Lines  1 
through  23  and  enter  the  total  on  Line  24. 
Enter  on  Line  25  the  total  amount  of 
money  owed  by  the  labor  organization  in 
all  other  accounts  payable  (those  of  less 
than  $1 .000)  that  were  90  days  or  more 
past  due  or  were  liquidated  reduced  or 
written  off    Add  Lines  24  and  25  and  enter_ 
the  total  on  Line  26. 

Coiufiin  (C):  Enter  on  Lines  1  through  22 
the  total  amount  of  money  owed  by  the 
latxir  organization  to  the  entity  or 
individual  at  the  end  of  the  reporting 
period  that  is  90  to  1 80  days  past  due 
Enter  on  Line  23  the  total  from  any 
additional  pages    Add  Lines  1  through  23 
and  enter  the  total  on  Line  24    Enter  on 
Line  25  the  total  amount  of  money  owed 
by  the  labor  organization  in  all  other 
accounts  payable  (those  of  less  than 
$1 ,000)  that  are  90  to  180  days  past  due. 


Add  Lines  24  and  25  and  enter  the  total 
on  Line  26 


Column  (D)    t' 


Lines  1  through  22 


'^e  total  amount  ot  noney  oweo  by  the 
labor  organization  to  the  entity  or 
individual  at  the  end  o*  the  reporting 
oorio^l  that  is  r'Tore  than  180  days  past 
due    Enter  on  Line  23  the  tota!  fror-n  any 
additional  pages    Add  Lines  1  through  23 
and  enter  the  total  on  Line  24     Enter  on 
Line  25  the  total  amount  of  rroney  owed 
by  the  labor  organization  in  all  other 
accounts  payable  i those  of  less  than 
$1  000 1  that  are -more  than  180  days  past 
due    Add  Lines  24  and  25  and  enter  the 
total  on  (one  26 

Column  (E):  Enter  on  '..mco  1  through  22 
t-'e  total  amount  of  money  owed  by  the 
iabof  organization  to  the  entity  or 
individual  that  was  liquidated  reduced  o' 
wntlen  off  during  the  reporting  period  by 
tne  repc.rting  -abo'  organization  wifnout 
the  disbursement  of  cash  sufficient  to 
cover  the  tola,  value  of  the  account 
payable'     Enter  on  Lme  23  the  total  from 
any  additional  pages    Add  L  nes  ' 
through  23  and  e'Mer  the  total  on  L  .ne  24 
Enter  on  Line  2'  the  total  amount  of 
money  owed  by  the  labor  o-ganizat^on  m 
all  other  accounts  payable  ittiose  o*  less 
than  $1  000)  that  was  iiqi-:cated   ^edu^^eo 
or  written  off  during  'he  reportng  oenod  by 
the  reporting  labor  organization  ^  thout 
the  disbursement  of  cash  sufficient '( 
cover  the  tota  value  of  the  account 
payable    Add  Lines  24  and  2''.  and  enter 
the  total  on  Line  26 

Provide  in  Item  68  (Additional  Infonnation) 
all  details  and  circumstances  m 
connection  ,v,th  'he  nuuijat  on   reduction 
or  writing  off  of  tne  account  pa^arif^' 

SCHEDULE  9  -  LOANS  PAYABLE  — 

f-v-po't  detai  s  of  a:i  loans  payable  '■:"^ 
v\''i'Lh  ttie  tab'.:'  orgaoi/ation  oweo  c  iney 
at  any  tifne  dunng  t^ie  'eportmg  penod 
except  those  secured  t  ,  mortgages  or 
similar  hens  on  real  property  (land  or 
buiioinqs  that  must  be  reported  in  Item  32 
(Mortgages  Payable). 
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Column  (A):  Enter  on  Lines  1  through  1 1 
(and  on  additional  pages  i*  necessany'  the 
name  of  each  business  enterprise  to 
which  a  loan  was  payable    Also  list  the 
source  of  ail  other  loans  by  general 
categories  such  as  banks  labor 
organizations  individuals  etc 

Column  (B):  For  each  loan  ih  Column  (A), 
enter  the  amount,  if  any,  owed  by  the 
labor  organization  at  the  start  of  the 
reporting  penod    Enter  en  Line  12  the 
total  from  any  additional  pages    Add 
Lines  1  through  12  and  enter  the  total  on 
Line  13  and  in  Item  31  (Loans  Payables. 
Column  (Ci  of  Statement  A. 

Column  (C):  For  each  loan  in  Column  (A). 
enter  the  amount,  if  any  obtained  by  the 
labor  organization  during  the  reporting 
penoa  m  exchange  for  that  loan  liability 
Enter  or  Line  12  the  total  from  any 
additional  pages    If  due  to  discounting  by 
a  bank  or  for  any  other  reason  the 
amouht  received  from  a  loan  was  less 
than  the  face  value  of  the  note  or  the 
amount  repayable  enter  the  amount 
actually  received  and  explain  in  Item  68 
(.Additional  Infonm.ation;    Add  L  nes  l 
through  1 2  and  enter  the  total  on  Lme  "3 
and  in  Item  44  (Loans  Obtained)  of 
Statement  8 

Columns  (D)(1)  and  (D)(2):  For  each  loan 

in  Column  (A)  enter  the  amount  if  any 
that  the  labor  organization  repaid  to  the 
lender  dunng  the  reporting  period    Report 
only  repayments  of  pnncipal,  interest  paid 
must  be  reported  in  Schedule  22  (Other 
Disbursements),   Use  Column  (D)(1)  to 
report  repayments  made  in  cash    Use 
Column  (D)(2)  to  report  repayments  made 
in  a  manner  other  than  by  cash  such  as 
repayments  made  to  a  creditor  by 
offsetting  an  amount  owed  by  the  creditor 
to  the  labor  organization    Enter  on  Line 
12  the  total  from  any  additional  pages 
Add  Lines  1  through  12,  Columns  (D)(1) 
and  iD)(2)  and  enter  the  totals  on  Line 
13,   Enter  the  total  from  Line  13,  Column 
(D)(1)  in  item  64  s  Repayment  of  Loans 
Obtained*  of  Statement  B    Expiam  in  item, 


68  (Additional  Information)  any  non-cash 
amounts  reported  in  Column  (D)(2). 

Column  (E)   ^o'  esr}-  '-ra-   '  Column  (A), 

enter  the  balance    '  a"-,   *"^'  'ne  latx)r 
craanizatiC"  owed  the  istec  ^enae'  at  the 
end  of  the  reposing  pe'  oc    -r  "ter  on  Line 
1 1  the  total  t'om  an,  aoc  tic-a  pages.  If 
any  loans  payable  we'e  nauioa'ec 
reduced  or  written  o*^  cu'-c  '^e  'ep--*'np 
period  the  reason  a^c  amc^-l  m^s'  c-e 
reported  m  '.{err  58   Aadftional 
Information     Atc  .-nes  '  th-ough  12  and 
enter  the  tota:  o'~  ..  me  '  ^  a'~,c  in  Item  31 
(Loans  Payable    Coumn  (D)  of 
Statement  A 

SCHEDULE  10  -  OTHER  LIABILITIES  - 

Report  details  of  aii  the  •abc 
craanization's  uabit'ties  a*  the  enc  of  the 
reporting  penoc  othe'  tna"  Item  30 
(Accounts  Payable).  Item  31  (Loans 
Payable^  and  Item  32  cMotgages 
Payable 

Any  portion  o*  /uf-.heia  taxes  or  any  other 
payroll  or  cthe'  ceduct'Ons  which  have 
net  peer  t^ansm'tlec  a'  me  e'^c  ?f  '">- 
repor"  no  penoc  a'e  ^abilities  o'  tne  .abor 
organ, zatipn  s<-:i  m,,s:  be  reposed  in 
Schedule  '0    Payroll  or  other  deductions 
that  a^e  retained  by  the  labor  organization 
(such  as  repayments  of  loans  to  officers  or 
employees   mjst  be  fully  explained  in 
temi  5E  i^oaitic-ai  Information). 

The  labo'  organizato"  s  otnp'  liabilities 
must  be  described  in  Column  ^A)  and  may 
oe  classified  by  general  groupings  or 
bookkeeping  categories  \'  the  description 
is  sufficient  to  Identify  the  type  of  liability. 
List  separately  any  payroll  taxes  v/ithheld 
but  not  vet  paid  othe^  unpaic  ca»'oll  taxes 
of  the  iabc  o'aar'zaiic-   s.--"'  a'  f^lCA 
taxes  anc  any  f^.nds  coiie:"en  ,•    behalf 
of  affiliates  o'  mer^be^s  and  not  disbursed 
Oi  the  end  of  the  i-eporting  penod    Do  not 
include  reserves  fc  special  purposes  (for 
example  "Resen«/e  fc  t=ui  amg  Fund") 
that  are  actually  an  allocation  of  certain 
assets  for  specific  purposes  rather  than  a 
liabii'ty 
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Lntef  in  Column  {B)  the  amount  of  each 
liability  descnt^ed  in  Column  (A)    Enter  on 
Line  1 3  the  total  from  any  additional 
pages    Add  Lines  1  through  1 3  and  enter 
the  total  on  Line  14  and  in  Item  33  (Other 
Liabilities)  Column  (D)  of  Statement  A 

SCHEDULE  1 1      ALL  OFPICERS  AND 
DISBURSEMENTS  TO  OFFICERS  —  List 
all  the  latx)r  organization  s  officers  and 
report  all  salaries  and  other  direct  and 
indirect  disbursements  to  officers  dunng 
the  reporting  period. 

N  O  I  £    A  "direct  disbursement"  to  an 
officer  IS  a  payment  made  by  ttie  lat>or 
organization  to  ttie  officer  in  ttie  form  of 
cash,  property,  goods,  services,  or  other 
things  of  value 

An  Indirect  disbursement"  to  an  officer  is 
a  payment  made  by  the  labor  organization 
to  another  party  for  cash,  property,  goods, 
services,  or  other  things  of  value  received 
by  or  on  t>ehalf  of  the  officer    'On  behalf 
of  the  officer"  means  received  by  a  party 
other  than  the  officer  or  the  labor 
organization  for  the  personal  interest  or 
benefit  of  the  Officer   Such  payments 
include  those  made  through  a  credit 
arrangement  under  which  charges  are 
made  to  the  account  of  the  labor 
organization  and  are  paid  by  the  labor 
organization 

Colufun  (A):  Enter  in  the  boxes  in  Column 
(A)(B)(C).  next  to  the  (A),  the  last  name, 
first  name,  and  middle  initial  of  each 
person  who  held  office  in  the  labor 
organization  at  any  time  during  the 
reporting  penod.  Include  all  the  latxjr 
organization's  officers  whether  or  not  any 
salary  or  other  disbursements  were  made 
to  them  or  on  their  behalf  by  the  labor 
organization    "Officer"  is  defined  in 
section  3{n)  of  the  LMRDA  (29  U  S  C. 
402)  as  "any  constitutional  officer,  any 
person  authonzed  to  perform  the  functions 
of  president,  vice  president,  secretary, 
treasurer,  or  other  executive  functions  of  a 
labor  organization,  and  any  member  of  its 
executive  board  or  similar  governing 
body" 


Column  (Bj;  Enter  in  the  Doxes  m  Column 
(A)(B)(C),  next  to  the  (B),  the  title  of  the 
position  each  officer  listed  held  during  the 
reporting  period    If  an  officer  held  more 
than  one  position  during  the  reporting 
penod  list  each  position  and  the  dates  on 
which  the  officer  held  the  position 

Column  (C!   :  -ter  in  the  t)oxes  in  Column 
-■•    '-         fiext  tu  the  (C).  enter  the 
dp;  •:  I '  3te  letter  to  show  the  status  of 
each  officer  "N"  for  a  "ew  ^♦f  .pr  who  took 
office  during  the  reporting  period  '  P"  for  a 
past  officer  who  was  not  in  office  at  the 
end  of  !he   epurtipg  period,  or  "C"  for  a 
continuing  officer  who  was  m  office  before 
the  reporting  penod  and  was  still  m  office 
at  the  end  of  the  rercftmq  o(^'  en    if  any 
officer  was  not  elected  j'  3  ^qjia' 
election  in  accordance  w  th  th»^  labor 
orgari/dtion's  constitution  and  bylaws  or 
other  goveming  documents  on  file  with 
OLMS.  explain  the  manner  in  which  the 
officer  was  chosen  in  Item  68  (Additional 
Information) 

Column  (Di  sinter  the  total  of  all  net 
salary  disbursements  dunng  the  reporting 
penod  for  the  salary  of  each  officer. 
Include  disbursements  for  "lost  time"  or 
time  devoted  to  union  activities. 

C  o  i  u  m  n  ( E  i   ::.  nter  the  total  of  all 
disbursements  dunng  the  reporting  period 
for  the  transmittal  of  taxes  paid  on  b>ehalf 
of  the  officer,  including  withholding  taxes 
and  direct  taxes 

Withholding  taxes  include  all 
disbursements  to  Fr'^'ii  s*ate  county 
and  municipal  goverr^n.,>r  •  agencies  for 
the  transmittal  of  taxes  vvithheld  from  the 
salaries  of  officers  and  e'npkjyees 

Direct  taxes  include  ail  taxes  assessed 
against  and  paid  by  the  labor  organization, 
including  the  labor  organization's  FICA 
taxes  as  an  employer    Do  not  include 
indirect  taxes,  such  as  sales  and  excise 
taxes,  for  purchases  reported  in  other 
disbursement  items. 
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Column  (F):  Enter  the  total  o*  all 
disbursements  during  the  reporting  period 
for  other  payroll  deductions  (otner  than  for 
taxesi 

Column  (G):  Enter  the  total  allowances 
made  by  direct  and  indirect  disbursements 
to  each  officer  on  a  daily  weekly  monthly, 
or  other  periodic  basis    Do  not  include 
allowances  paid  on  the  basis  of  mileage  or 
meals  which  must  be  reported  in  Column 
(H)  or  (I),  as  applicable 

Column  (H);  Enter  all  direct  and  indirect 
disbursements  to  each  officer  that  were 
necessany  for  conducting  official  business 
of  'he  labor  organization,  except  salanes 
or  allowances  which  must  be  reported  in 
Columns  (D'  and  (G)  respectively 

Examples  of  disbursements  to  be  repo^ec 
in  Column  (Hi  include  all  expenses  that 
were  reimbursed  direct'y  to  an  officer 
"Tea!  alio.vances  and  mileage  allowances 
expenses  'or  officers  meals  and 
entertainment  and  vanous  goods  and 
serv  ces  *urn  snea  to  officers  Out  chargea 
to  the  latjo^  organization    bach 
disbursements  should  be  included  i'~ 
Column  ;^i  only  if  they  wei'e  necessa'y 
for  conojcting  ohficiai  business   otheav  se 
report  them  in  Column  (l>    Also  ir;!ude  n 
Column  iH~.  travel  advances  that  are  not 
considered  loans  as  explained  ^n  the 
instructions  for  Schedule  2  i  Loans 
Receivable;. 

Do  not  report  the  following  disbursements 
in  Schedule  1 1: 

•  Reimbursements  to  an  officer  for  the 
purchase  of  investments  or  f  xed  assets 
such  as  reimbursing  an  officer  for  a  fie 
cabinet  purchased  for  office  use  whicn 
must  be  reported  in  Schedule  4 
(Purchase  of  Investments  ana  Fixed 
Assets'  and  explained  m  item;  68 
(Addif'cnai  mformiation! 

•  Indirect  disbursements  for  xer^.Qca'y 
lodging  (room,  rent  charges  only)  or 
transportation  by  public  earner 
necessary  for  conducting  off'Cia^ 


business  while  f^.e  o^ce^  is  •"  ••^3v'el 
status  away  *rom  n:s  O'  ne'  ocme  a-'d 
principal  place  o*  empiovmeo'  A'lth  the 
iabor  organization  i-*  pavmer^t  is  made  by 
the  iabo^  organization'  arect'v  ■•c  t^e 
provider  0'  through  a  cred't  a"a"gement 
anc  these  disbu'seme'^*'^  a^e  'epc^ed  in 
disbursement  Scheouies  15  tn'c...c'-  22; 


•  D!sbu'"seme"ts  made  by  the  labor 
organization  to  somieone  othe^  the 
officer  as  a  ^esult  o*  fa'^sactions 


arranged  by  an  officer  -  A'hic^  property 
gooos  services  or  of^e'  f"  ngs  of  value 
were  received  Ov  c  c"  pe^-aif  of  the 
labor  organizatior"  ^aihe-  than  the 
officer  such  as  ^enta'  &  offices  anc 
meeting  'oomis  purc'^ase  c*  choice 
supplies,  refreshm.ents  anc  c^^e' 
expenses  o^  memt>e'sh  p  pan3>,*^*s  or 
meetings  ana  *oc<:  a^-c  ■e^-ei'~'^-e'"s 
fo^  the  enter.air^me--*  of  g^c^ps  .;tne' 


than  'ne 


ce's  a''C 


■t'e'Ship  on 


cf^ioia  cs  ness 


•  Office  supplies,  equipment,  ana  facilities 
furnished  to  officers  by  the  labor 

•  organization  to^  ise  m  conducting 
official  business  a-'C 

-  'v'a  ntenaoce  anc  :,pe'ating  costs  of  the 
labor  organization's  assets,  including 
buildings,  office  furniture  and  office 
equipment,  howeve-  see  "Special  Rules 
for  Automobiles'  t:e  c. 

Column  (I)   tote'  all  other  direct  and 
ndirect  disburseme'^ts  to  each  officer. 
include  all  disb^rsem^ents  for  which  cash 

propetv  goods  services   :'  rt"'e -^ 

of  value  A'ere  received  r.  o'  on  behalf  ot 
each  officer  ana  were  essentially  for  the 
personal  t^enefit  of  the  officer  and  not 
"ecessa^^v  for  conducting  official  business 
of  the  labc  prga^'za^ion. 

Inciuae  ■  Co:  jmr~  (|)  all  disbursements  for 
tra-spcat .;-  by  public  carrier  t>etween 
the  c*f'ce-  s  oome  and  place  of 
emplovmient  o'  'c  ctne-  '■■a-sp:'"ation  not 
invoiv  -0  Te  zz'C.iz-  -■  '.-^  .:  a-  p...siness. 
Also  ir'o'uoe  'he  ope-at  "o  a-j 
~  a:'-te'-an:e  ocsts  of  all  the  labor 


-22- 


(40 


it.i.i.il    K.-.;ist.  r /Vol.  67.  No    249/Friday,  December  27,  2002  /  Proposed  Rules 


organization's  assets  (automobiles,  etc  ) 
furnished  to  officers  essentially  for  the 
officers'  personal  use  rather  than  for  use 
in  conducting  official  business. 

Do  not  include  in  Column  (I)  loans  to 
officers,  which  must  be  reported  in 
Schedule  2  (Loans  Receivable)  or 
disbursements  for  benefits  to  officers, 
which  must  be  reported  in  disbursement 
Schedule  20  (Benefits). 

Column   J):  Add  Columns  (D)  through  (I) 
OT  eacn  Line  and  enter  the  totals  in 
Column  (J)    The  totals  in  Column  (J)  must 
be  allocated  to  Schedules  1 5  through  22 
according  to  the  instructions  for  those 
schedules. 

Enter  the  totals  of  lines  1  through  7  for 
each  Column  on  Line  8 

Line  (K):  Enter  the  estimated  percentage 
of  time  spent  by  the  officer  on  activities 
that  fall  within  Schedules  15  through  22  in 
the  box  next  to  that  schedule    Round  to 
the  nearest  10%    Using  these 
percentages,  report  the  amount  of  salary 
allocated  to  each  schedule  in  accordance 
with  the  instructions  for  that  schedule 

SPECIAL  RULES  FOR 
AUTOMOBILFS 

Include  in  Column  (I)  of  Schedule  1 1  that 
portion  of  the  operating  and  maintenance 
costs  of  any  automobile  owned  or  leased 
by  the  labor  organization  to  the  extent  that 
the  use  was  for  the  personal  benefit  of  the 
officer  to  whom  it  was  assigned    This 
portion  may  be  computed  on  the  basis  of 
the  mileage  dnven  on  official  business 
compared  with  the  mileage  for  personal 
use    The  portion  not  included  in  Column 
(I)  must  be  reported  in  Column  (H). 

Alternatively,  rather  than  allocating  these 
operating  and  maintenance  costs  between 
Columns  (H)  and  (I),  if  50%  or  more  of  the 
officer's  use  of  the  vehicle  was  for  official 
business  the  lalxjr  organization  may  enter 
in  Column  (H)  ail  disbursements  relative  to 
that  vehicle  with  an  explanation  in  Item  68 


(Additional  Information  i  indicating  that  the 
vehicle  was  also  Lised  part  of  the  time  ^or 
personal  business    Likev^ise    f  less  t^i^in 
50%  of  the  officers  use  o*  'he  venicie  ,vds 
for  official  business  tt^e  laDor  ''fganj/ation 
may  report  all  disbursements  'p^at-ve  to 
the  vehicle  in  Column  (I)  with  ai 
explanation  in  Item  68  indicating  thai  the 
vehicle  was  also  used  part  of  the  time  on 
official  business 

The  amount  of  decrease  m  the  market 
value  of  an  automobile  used  over  50%  for 
the  personal  benefit  of  an  officer  must  also 
be  reported  in  Item  68 

SCHEDULE  12  -  DISBURSEMENTS  TO 
EMPLOYEES  -  Kepcrt  j     1  re^  t  an.: 
indirect  disbursements  to  e'i(  !^  vt^es  of 
the  lat>or  organization  who  received  more 
than  $10,000  in  the  aggregate  from  the 
labor  organization  and  from  any  affiliates 
of  the  labor  organization  during  the 
reporting  penod    ( "Affiliates"  means  labor 
organizations  chartered  by  the  same 
parent  body,  governed  by  the  same 
constitution  and  bylaws,  or  having  the 
relation  of  parent  and  subordinate  ) 
Include  disbursements  to  individuals  other 
than  officers  who  receive  lost  time 
payments  even  if  the  labor  organization 
does  not  otherwise  consider  them  to  be 
employees  or  does  not  make  any  other 
direct  or  indirect  disbursements  to  them 
The  definitions  of  "direct  disbursements" 
and  "indirect  disbursements"  are  the  same 
as  the  definitions  stated  above  in 
Schedule  11. 

Column  I  A),  (B)  arid  iCj,  Enter  in  the 
appropriate  boxes  the  last  name,  first 
name,  middle  initial,  and  position  of  each 
employee  who  during  the  reporting  penod 
received  $10,000  or  more  in  the 
aggregate  m  gross  salanes,  allowances, 
and  other  direct  and  indirect 
disbursements  from  the  labor  organization 
and  from  any  affiliates  of  the  labor 
organization.  The  labor  organization's 
report,  however,  should  not  include 
disbursements  made  by  affiliates  but 
should  include  only  the  disbursements 
made  by  the  labor  organization 
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t"ter  in  the  appropriate  boxes  the  narre 
of  any  affiliate  that  paid  any  salaries 
a'iowances  or  expenses  on  beha'f  o*  a 
isted  employee 

Columns  (D)  through  (I):  Tc  complete 
Coiumns  iD'  through  (IV  follow  the 
instructions  for  Columns  iD;  through  ',  ^  c 
Schedule  1 1. 


oarticpate  m  ceia:--  De'-.e*'it  programs  but 

are  re',  rep-esentec  bv  f^^e  lab>or 
organzaticr  'o'  cciiec'ive  L^a' gaining. 

Apprentice  Members  (Line  4'  - 
Apprent.ce  members  a-e  '*-cse  .vio  pay 
■ess  than  fui^  dues  tc  tne  ac-" 
organizatior  becai..S6  t"ev  a'e  earning 
f-ie  trade  and  a^e  r^:'.  ve*  '...  ,  z.^s  ♦^e:  to 
practice  tie  t'aae 


Enter  on  Line  8  Columns  ;Ci  through  d) 
the  totals  of  all  gross  salaries  allowances 
anc  other  disbursements  for  all  employees 
of  the  labor  organization  not  required  to  be 
listed  above    Add  Columns  (D-  through  (Ij 
for  each  of  Lines  1  through  7  and  enter 
the  totals  in  Column  (J)    The  totals  in 
Column  (J)  must  be  allocated  to 
Schedules  15  through  22  according  -c  t^e 
instructions  for  those  schedules 


Retired  Members  (Line  5t  -  -^e;  -ec 

membe''S  a'e  those  a>c  pav   es<:  •'"•a'"  full 


d^es  to  the  ■■eoorti-^'C 


,7a;on 


because  t^e^  are  oer-^-anently  networking 

at  the  fade 

Other  Memt>€rs  (Line  6 1  -  O'.'-e' 
mempe-s  a^e  a'  those  who  pay  dues  to 
the  ^epo^ng  labor  organization  and  do  not 

*a!'  ntc  a'^v  c'  t^e  ctne-  -^'ve  categories. 


SCHEDULE  13  -  MEMBERSHIP 
STATUSINFORMATION—  The 

membership  categones  ^r.  Column  -A,  aie 
t"/Dicai  categories  used  by  labor 
organizations  to  characterize  membership 
status    Some  organizations  may  not  use 
one  or  more  of  these  categories  and 
otners  may  have  other  categories  tf^at  are 

ot  iistea  below  but  the  labor 
organization's  members  should  be 
allocated  to  these  categones  as 
accurately  as  possible 

Active  Members  (Line  1)  -  Active 
m.embers  are  those  who  pay  full  dues  to 
the  labor  organization  including  members 
who  are  excused  from  paying  dues 
because  of  special  circumstances  such  as 
being  on  strike  or  because  they  are 
officers  of  the  organization. 

Inactive  Members  (Line  2)  -  inactive 

members  are  those  who  pay  less  than  fu'i 
dues  to  the  labor  organization  because 
they  are  currently  not  working  at  the  trade 

Associate  Members  (Line  3)  -  Associate 
members  are  those  who  pay  less  than  full 
dues  tc  the  labor  organization  ^n  order  to 


Memt>ers  (Line  7)  -  '  ne  :otai  ct  all 
membe's  of  tne  labor  organization  (Total 
of  Lines  1  through  6     Does  not  include 
Agency  Fee  ='avers 

Agency  Fee  Paying  Nonmembers  (Line 
8)  -  Agencv  'ee  paymg  noomeiTiOeis  a;e 
•r-cse  vv'x~  mane  cavments  in  lieu  of  dues 

':  t^e  -eport'tg  abcr  orgar^-ration  as  a 
:ond^*  0"  .:'  empicvm.e-^  ,./-ae'  a  union 
secu"t-,  p'Cv  Sio-^  '''  a  cciie.:;  .e 
bargainnq  ao'eement. 

Total  Members/Fee  Payers  iLme  9i  - 

The  tcta!  ct  3'  mempe's  a''c  aze-  :•<  'ee 
payers  who  pay  dues  ;■  :'-e'  cavme'^ts 
(Total  of  Lmes  7  ano  P      "~e  to'a  m- 
Coium'^  ■:E-^  iS  not  \*~e  total  number  of 
member?  o*  the  labor  craa-"  ration. 


-ter 


.mn  (B)  the  number  of 


persons  w'tn  the  relationship  ',-  ''^e  'shor 
organiZatic^  statec  r-.  CC"""  '-     '   ac€  a 
"0"  in  an,  category  for  v/hic*-  *he  abor 
organization  has  "c  me'^'be's     t  '-terthe 
tcta:  from  Line  7  w.  .tern  ^_  vNurr.Der  of 
Members)- 

t"ter  >es'  in  Co  jri-n  (C)  if  the  category 
of  membership  iistec  m  Column  (A)  is 
aeneralh,  e  o  Die  to  vote  in  elections  heW 
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Dy  tne  laDor  organization    tenter   No   in 
the  field  if  the  category  is  generally 
ineligible  to  vote. 


SCHEDULES  14  THROUGH  22 

Schedules  14  through  22  provide  detailed 
information  on  the  financial  operations  of 
the  labor  organization  in  categories  that 
reflect  the  services  provided  to  union 
memt>ers    Receipts  and  disbursements 
are  allocated  to  Schedules  14  through  22. 
and  either  listed  as  individual  entries  or  as 
aggregated  entnes. 

These  schedules  /^ili  r.t-  ^^ipt.iatea  •c  the 
filer  by  the  electronic  filing  software  as 
long  as  the  Inhof  orqamzation  uses  a 
properly  contiyuieo  .'kr-ctronic 
recordkeeping  system  that  is  compatible 
with  the  s  )ftw,Hf'  :  ■    vnJf-.l  by  the 
DepartP"  •  •      '  ■   i  ftr'i.ent's  software 
will  be  ( (  f  [  It  ri»^  vvith  all  commonly  used 
electronic  record* ■•^•:>inq  systems    The 
system  will  alloc. tu      •  eipt  and 
disbursement  to  the  proper  categories  and 
determine  whether  a  receipt  or 
disbursement  will  be  individually  identified 
or  aggregated  within  the  appropnate 
schedule    The  operations  of  the  electronic 
filing  software  are  descnt^ed  within  the 
user  manual 

Allocating  Receipts 

Each  receipt  of  the  labor  organization 
must  be  allocated  to  one  of  the  receipt 
items  in  Statement  B.  Some  of  these 
items  have  backup  schedules  that  require 
more  detailed  information    If  a  receipt 
does  not  conform  to  one  of  the  defined 
Items  in  Statement  B  it  must  be  included 
in  Schedule  14  (Other  Receipts)  In  which 
any  "major"  receipts  during  the  reporting 
penod  must  t>e  separately  identified    A 
"major"  receipt  includes  1)  any  individual 
receipt  of  $5,000  or  more;  or  2)  total 
receipts  from  any  single  entity  or  individual 
that  aggregate  to  $5,000  or  more  during 
the  reporting  period    All  other  receipts  in 
this  schedule  are  aggregated    This 


process  is  discussed  further  t>elow. 

Allocating  DistKirsements 

Each  disbursement  of  the  latxjr 
organization  must  t>e  allocated  to  one  of 
the  disbursement  items  in  Statement  B 
Some  of  these  items  have  backup 

sctiedules  t'^a'  feqi.ire  'note  iJetailed 
information    Schedules  15  through  22 
reflect  various  services  provided  to  union 
membejs  ty  [he  jmon  m  //hich  all  "major" 
disbursements  during  'tie  reporting  penod 
in  the  various  cateK^ones  must  be 
separately  identified    A  "major" 
disbursement  includes   1 )  any  individual 
disbursement  of  $2  000    $5  000  or  more; 
or  2)  total  disbursements  to  any  single 
enti^    ir  'ndividual  that  aggreqa'*-  to 
$2  UvJU    $5  000  or  more  during  {he 
reporting  penod    All  other  disbursements 
in  these  schedules  are  aggregated. 

All  disbursements,  other  than  those 
reported  elsewhere  in  Statement  B,  must 
be  allocated  to  Schedules  15  though  22. 
as  appropriate 

Example  1.  The  labor  organization  has  an 
ongoing  contract  with  a  law  firm  that 
provides  a  wide  range  of  legal  services. 
The  labor  organization  makes  a  single 
payment  of  $10,000  each  month  to  the 
law  finn    In  a  particular  month  the  law  finn 
spent  50%  of  its  time  on  contract 
negotiation  litigation  and  50%  advising  the 
1alx)r  organization  regarding  and  working 
for  the  enactment  of  a  new  Federal  law. 
The  labor  organization  must  allocate  the 
payment  for  that  month  as  two  distinct 
disbursements  of  $5,000  to  Schedule  15 
(Contract  Negotiation  and  Administration), 
and  Schedule  18  (Lobbying) 


Example  2    •  the  labor  organization 
received  a  settlement  of  $4,999  in  a  small 
claims  lawsuit,  the  receipt  would  not  be 
individually  identified,  as  long  as  the 
settlement  was  the  only  receipt  from  the 
entity  or  individual  dunng  the  reporting 
period    The  receipt  would  be  aggregated 
with  other  small  receipts  in  Schedule  14 
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(Other  Receipts) 

Example  3:  If  the  labor  organization  made 
three  payments  of  $1800  each  to  an  office 
supplies  vendor  for  office  supplies  used  by 
employees  engaged  in  contract 
negotiations  dunng  the  reporting  period  a 
single  disbursement  to  the  vendor  of 
S5,400  would  be  listed  in  Schedule  15 
(Contract  Negotiation  and  Administration; 


Example  4:  If  a  union  pays  a  total  of 
$6,000  to  a  printing  company  dunng  the 
reporting  year  and  determines  that  $5,000 
of  that  bill  should  be  allocated  to 
organizing  costs  that  amount  must  be 
identified  in  Schedule  16  (Organizing)    If 
the  remaining  $1  000  paid  to  the  same 
pnnter  over  the  course  of  the  year  was 
attributable  to  contract  administration 
expenses,  that  amount  will  be  reported  in 
the  total  under  Schedule  15  {Contract 
Negotiation  and  Administration),  but  the 
printer  need  not  be  identified  as  a 
recipient  of  any  funds  expended  for 
Contract  Negotiation  and  Administration  if 
the  total  paid  to  the  same  printer  during 
the  reporting  year  for  services  related  to 
that  category  does  not  exceed  $2,000  - 
S5  000 

F'focedures  for  Completing  Schedules  14 
Through  22 

A  separate  set  of  continuation  pages  m,ust 
be  used  for  each  receipt  and 
disbursement  schedule    Each  majof 
receiptydisbursement  must  be  listed  in 
chronological  order  and  include  the  full 
name  and  business  address  of  the  entity 
or  individual  type  of  business  or  job 
classification  of  the  entity  or  individuBi 
purpose  of  the  receipt/disbursement  date, 
and  amount  of  the  receipt/disbursenent 

Enter  in  Column  (A)  the  full  name  and 
trusiness  address  of  the  entity  or  individual 
f^om  which  the  receipt  was  received  cr  to 
which  the  disbursement  was  made    Dc 
net  abbreviate  the  name  of  the  entity  or 
individual. 


Enter  in  Column  (B   the  tvDe  o^  business 
or  )ob  classificat'on  o^  the  eT'tv  :" 
individual   such  as  printing  cor^^pan^ 
office  supplies  vendc   lobbyist  thmn  tartk, 
marketing  firm   boonkeeper   'ecept  onist, 
shop  steward  'egai  cou^'se    union 
member  etc 

Enter  in  Column  'C~  *he  purpose  c*  the 
receipt'disbursement  whic'"  means  a  brief 
statement  or  descnption  o'  *^e  reason  the 
receipt/disbursement  was  "~ade 
Examples  of  adeouate  oesc-D*ic'-s 
include  the  following   prepar"''C  oroanizing 
campaign  pamphlets  staffirj  a  ner  aesx,, 
opposition  research  iitigatic"  'ega^d'^c 
questions  concerning  represe^'at-.T'^        •■f 
a  refusal  tc  bargain  charge  'Di-cv,  -a  s" 
elecbon  conducted  t)v  me  MRB  , 
grievance  arbitration  get  o^t-the-vote, 
voter  education  advocating  o'  oDPcsmg 
legislation  lot  'et'a>ninG  e'c. 

Enter  in  Coun-    C   the  oate  t^-at  the 
receipl/disDursement  was  maae.  The 
date  of  rec^ipt'disbursement  for  reportng 
purposes  is  the  oate  t'^e  labor 
organization  actuaiW  rece'ves  c-'  d'sb  ,'set 
the  money    "*he  last  aav  c*  t-e  iar.. 
organizations  *'iscai  vea'  shojic  be  ..sed 
for  disbursements  tc  c^^ioe's  a-c 
employees  a;iocatea  ^'c^"  C  :  ..mn  (J)  of 
Schedules  1 1  (All  Officers  ana 
Disbursements  tc  Office's   anc  '2 
(Disbursements  tc  EmpiCvees,, 

Enter  in  Column  .B    the  a^~ojnt  of  the 
receipt'disbjrsemeni. 

S(>ecial  ins(ruct>ons  for  Reporting 

Disbursements. 

The  total  of  all  direct  or  indirect 
disbursements  required  to  be  included  in 
Column  (J)  of  Schedules  11  (All  Officers 
and  Disbursements  to  Officers)  and  12 
(Disbursements  to  Employees)  should  be 
allocated  among  the  disbursement 
Schedules  75  through  22  based  on  the 
percentage  of  time  spent  on  each 
function    The  reporting  labor  organization 
need  only  estimate  to  the  nearest  10%. 
the  time  spent  bv  each  employee  on 
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auues  mat  fail  witnm  one  of  tne  categories 
and  to  allocate  ttie  appropnate  percentage 
of  the  employee  's  salary  in  Column  (J)  to 
that  category    There  will  be  no  more  than 
one  entry  in  each  schedule  for  a  particular 
officer  or  employee   For  instance,  the 
disbursements  to  an  employee  of  the 
latx}r  organization  who  made  $50,000. 
according  to  Column  (J)  of  Schedule  12. 
dunng  the  reporting  penod  and  spent  80% 
of  their  time  on  contract  negotiation  and 
20%  on  organizing  would  be  allocated 
between  Schedules  15  (Contract 
Negotiation  and  Administration)  and  16 
(Organizing)    There  would  be  a  single 
entry  in  Schedule  15  for  $40,000  and  a 
single  entry  in  Schedule  16  for  $10,000. 

Disbursements  to  credit  card  companies 
for  payment  of  monthly  bills  may  not  be 
reported  as  a  single  disbursement  to  the 
credit  card  company  as  the  vendor 
Instead,  charges  appearing  on  credit  card 
bills  paid  dunng  the  reporting  penod  must 
be  allocated  to  the  recipient  of  the 
payment  by  the  credit  card  company 
according  to  the  same  process  as 
descnbed  above 


of  the  summary  schedule  and  if^m  51 
fOrqanirinq)  of  Statement  H 

SCHEDULE  14  -  OTHER  RECEIPTS  — 

^\epof";  ttie  'atK-T  orqam/atior  s  -ec  c  its 
from  ail  sources  dunng  'he  repuitmq 
period   other  than  those  that  must  be 
reported  elsew^e'e  -n  statement  B   sucr^ 
as  reinifiursemon's  -roni  officers  :^f^':'\ 
employees  tor  excess  expense  pavments 
or  'ravel  advances  n>:\\  reported  as  loans 
in  Sch^xluie  2    Loans  Recj^ivabiei, 
receipts  tron  fundraising  activities  such  as 
raffles  twinge  games  and  dances  funds 
received  from  a  parent  body   other  unions, 
or  the  puDlic  for  strike  fund  assistance, 
and  receipts  *ncm  another  labof 
organization  which  merged  intc  toe  labor    , 
organi/atio'"'    ''nese  receipf^  mus!  be 
described  m  column  \Cj 

For  all  major  receipts  in  tfiis  category: 

Enter  in  Column  (A    tne  t^.ii  ncime  and 
business  address  o*  the  entity  or  individual 
from  which  the  receipt  was  received    Do 
not  abbreviate  the  name  of  the  entity  or 
individual. 


Procedures  for  Completing  the  Detailed 
Summary  Page 

The  Detailed  Summary  Page  Is  used  to 
summanze  Schedules  14  through  22    The 
total  of  major  receipts/disbursements 
during  the  reporting  penod  must  be 
entered  in  Line  1  of  the  appropnate 
summary  schedule    The  total  of 
aggregated  receiptsydisbursements  dunng 
the  reporting  period  must  be  entered  in 
Line  2    The  total  of  Lines  1  and  2  must  be 
entered  on  Line  3  and  the  appropriate  line 
Item  of  Statement  B 

For  example,  if  a  labor  organization  has 
major  disbursements  of  $200,000  in 
Schedule  16  (Organizing)  and  $7,000  in 
aggregated  disbursements  for  organizing 
activities,  then  the  labor  organization  will 
enter  $200,000  in  Line  1  and  $7,000  in 
Line  2  of  Schedule  16  on  the  Detailed 
Summary  Page    The  total  of  Lines  1  and 
2  is  $207,000.  which  is  entered  in  Line  3 


Enter  in  Column  (B)  the  type  of  business 
or  job  classification  of  the  entity  or 
individual,  such  as  pnnting  company, 
office  supplies  vendor  bookkeeper, 
receptionist,  shop  steward  legal  counsel, 
etc 

Enter  in  Column  (C)  the  purpose  of  the 
receipt  in  sufficient  detail  to  determine  why 
the  receipt  cannot  be  allocated  to  another 
schedule. 

Enter  in  Column  (D)  the  date  ttiat  the 
receipt  was  received    The  date  of  receipt 
for  reporting  purposes  is  the  date  the  labor 
organization  actually  receives  the  money. 

Enter  in  Column  (E)  the  amount  of  the 
receipt 

Enter  the  total  amount  of  major  receipts 
from  the  continuation  pages  on  Line  1  of 
Summary  Schedule  14    Enter  the  total 
amount  of  aggregated  receipts  on  Line  2 
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of  Summar/  Schedule  14    Add  Line  1  and 
Line  2  and  enter  the  total  on  Lme  3  of 
Summary  Schedule  14  ana  m  Item  48 

(Othef  ReceiDts)  of  Statement  B 

SCHEDULE  15  -  CONTRACT 
NEGOTIATION  AND  ADMINISTRATION 

-  Report  the  labor  organization's  direct 
and  indirect  disbursements  to  all  entities 
and  individuals  dunng  the  reponmg  penod 
associated  with  preparation  for,  and 
part  cipation  in  the  negotiation  of 
collective  bargairung  agreements  and  the 
admif^istration  and  enforcement  of  the 
agreements  made  by  the  labor 
organization    Do  not  include  stnke 
benefits  that  mus'  be  reported  m  iter:  59 
(Stnke  Benefits; 

Enter  in  Column  (A)  the  full  name  and 
business  address  of  the  entit\'  or  mdivid^ai 
;c  vv^-cn  the  disbursement  was  m^ade    Do 
not  abbrev  ate  the  name  of  the  entiW  o' 
individual. 

Enter  in  Column  (B)  the  type  of  business 
or  )ob  classification  of  the  entity  or 
individual  such  as  printing  company, 
office  supplies  vendor  bookkeeper 
receptionist  shop  stewaro   legai  ccLOsei, 
etc 

Enter  in  Column  (C)  the  purpose  o*  the 
disbursement  which  means  a  brief 
statement  or  description  of  the  reason  the 
disbursement  was  made    Examples  of 
adequate  descriptions  include  the 
following  contract  negotiation  gnevance 
arbitration   litigation  regarding  the 
interpretation  of  a  collective  bargaining 
agreement  etc 

Enter  in  Column  iCi  the  date  that  the 
disbursement  was  made    The  date  o* 
disbu'-sem^ent  for  reporting  purposes  is  the 
date  the  labor  organization  actually 
disburses  the  money    The  last  day  of  the 
labor  organization  s  fiscal  year  should  be 
used  for  disbursements  to  officers  and 
employees  allocated  from  Column  (J)  of 
Schedules  1 1  (All  Officers  and 
Disbursements  to  Officers)  and  12 
(Disbursements  to  Employees) 


Enter  in  Column  (E)  the  amount  of  the 
disbursement. 

Enter  tne  total  amount  of  major 
disbursements  from  the  continuation 
pages  on  Line  1  of  Summary  Schedule 
15.  Enter  the  total  amount  of  aggregated 
disbursements  on  Line  2  of  Summary 
Schedule  15.  Add  Line  1  and  Line  2  and 
enter  the  total  on  Line  3  of  Summary 
Schedule  15  and  in  Item  50  (Contract 
Negotiate-  a-o  -dm'- sfation)  of 
Statement  B. 

SCHEDULE  16  -  ORGANIZING  -  Report 

the  labor  organization  s  o-ec'  a-d  indirect 
disbursements  to  all  e-^t^ties  a'-c 
ind'vidoals  dunng  tne  'etjC'1  -c  >:-'  .:^'d 
associated  with  etfcs  ':  be.  :;-^-g  tne 
exclusive  bargaining  'e;.rese'''la:!ve  for 
any  unit  of  em  p  c  yees  or  to  keep  from 
losing  a  unit  m  a  decenification  election,  or 
to  another  labc  cganization  or  to  recruit 
nev^  miemt>e'"5 

Enter  ^  Column  (A)  the  full  name  and 
business  aod'ess  o*  'he  entity  or  individual 
to  which  the  disbursement  was  made.  Do 
not  abbreviate  the  name  of  the  entity  or 

individual 

Ente'  n  Column  (B)  the  type  of  business 
or  jot  cassr^ication  of  the  entity  or 
individual  such  as  printing  company. 
office  supplies  vendor,  bookkeeper, 
receptionist,  shop  steward,  legal  counsel, 
etc. 

Ente'  in  Column  (C)  the  purpose  of  the 
disburserr.ent.  which  means  a  brief 
statement  or  descnption  of  wrtiy  the 
disbursement  was  made.  Examples  of 
adequate  descnptions  Include  the 
<oiicwing  p'eparing  organizing  campaign 
pamphlets  sta^^mg  a  -e^r  oesk. 
opposition  research  litigation  regarding 
questions  co-'ce'-^ing  'epresentation  or  of 
a  refusa^  lo  barga  -  charge  follovwng  an 
election  conductea  by  the  NLRB,  etc. 
Neither  the  name  ot  the  employer  nor  the 
specific  bargaining  unit  that  is  the  subject 
oUhe  o'danizma  a':t'vi%  need  he 
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identified 

Enter  in  Column  (D)  the  date  that  the 
disbursement  was  made    The  date  of 
disbursement  for  reporting  purposes  is  the 
date  the  labor  organization  actually 
disburses  the  money    The  last  day  of  the 
labor  organization's  fiscal  year  should  be 
used  for  disbursements  to  officers  and 
employees  allocated  from  Column  (J)  of 
Schedules  1 1  (All  Officers  and 
Disbursements  to  Officers)  and  12 
(Disbursements  to  Employees) 

Enter  in  Column  (E)  the  amount  of  the 
disbursement 

Enter  the  total  amount  of  major 
disbursements  from  the  continuation 
pages  on  Lir>e  1  of  Summary  Schedule 
16    Enter  the  total  amount  of  aggregated 
disbursements  on  Line  2  of  Summary 
Schedule  16    Add  Line  1  and  Line  2  and 
enter  the  total  on  Line  3  of  Summary 
Schedule  16  and  in  Item  51  (Organizing) 
of  Statement  B 


s    neisULF  1 


POLiI 


A    T I V  in [  s     Report  the  iatx)r 
oiganuation  s  direct  and  indirect 
disbursements  to  all  entities  and 
individuals  dunng  the  reporting  period 
associated  with  political  disbursements  or 
contributions  in  money 

A  political  disbursennent  or  contribution  is 
one  that  is  intended  to  influence  the 
selection,  nomination,  election,  or 
appointment  of  anyone  to  a  Federal,  state, 
or  local  executive,  legislative  or  judicial 
public  office,  or  office  in  a  political 
organization,  or  the  election  of 
Presidential  or  Vice  Presidential  electors, 
and  support  for  or  opposition  to  ballot 
referenda    It  does  not  matter  whether  the 
attempt  succeeds    Include  disbursements 
for  communications  with  members  (or 
agency  fee  paying  nonmembers)  and  their 
families  for  registration,  get-out-the-vote 
and  voter  education  campaigns,  the 
expenses  of  establishing,  administering 
and  soliciting  contributions  to  union 
segregated  political  funds  (or  PACs). 


disbursements  to  political  organizations  as 
defined  by  the  IRS  in  26  U  S  C  527.  and 
other  political  disbursements 

Enter  in  Colurr.n  ^Ay  tfie  full  name  and 
business  address  of  the  entity  or  individual 
to  which  the  disbursement  was  made    Do 
not  abbreviate  the  name  of  the  entity  or 
individual 

Enter  in  Column  (B)  the  type  of  business 
or  job  classification  of  the  entity  or 

individual,  such  as  rK^mpaign  aov  sor 
marketing  fimn,  fund  raiser,  thinK  tank. 
issue  advocacy  grouo  pnnfing  company, 
office  supplies  venddf    t:(v>ki<eer>"! 
receptionist.  Shop  ste^vard    '-la   ..cwxi-e' 
etc 

Enter  in  Column  (C)  the  purpose  of  the 
disbursement  which  means  a  brief 

Statement  or  descnption  of  the  reason  the 
disbursement  was  made    Examples  of 
adequate  descriptions  include  the 
following  a  registration  drive,  get-out-the- 
vote  campaign  voter  education  campaign, 
fund  raising,  etc 

Enter  in  Column  (D)  the  date  that  the 
disbursement  was  made.  The  date  of 
disbursement  for  reporting  purposes  is  the 
date  the  labor  organization  actually 
disburses  the  money    The  last  day  of  the- 
latxir  organization's  fiscal  year  should  be 
used  for  disbursements  to  officers  and 
employees  allocated  from  Column  (J)  of 
Schedules  1 1  (All  Officers  and 
Disbursements  to  Officers)  and  12 
(Disbursements  to  Employees) 

Enter  in  Column  (E)  the  amount  of  the 
disbursement. 

Enter  the  total  amount  of  major 
disbursements  from  the  continuation 
pages  on  Line  1  of  Summary  Schedule 
17.  Enter  the  total  amount  of  aggregated 
disbursements  on  Line  2  of  Summary 
Scheduled    Add  Line  1  and  Line  2  and 
enter  the  total  on  Line  3  of  Summary 
Schedule  1 7  and  in  Item  52  (Political 
Activities)  of  Statement  B. 
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SCHEDULE  18  -  LOBBYING  -  Report 

the  labor  organizations  direcl  and  indirect 
disbursen^ents  to  aH  entities  and 
indiviauais  dunng  the  reporting  penod 
associated  with  dealing  with  the  executive 
and  legislative  branches  of  the  Federal 
stale  and  local  governments  and  with 
independent  agencies  and  staffs  to 
advance  the  passage  or  defeat  of  existing 
or  potentiB'  laws  or  the  promulgation  or 
any  other  action  witt^  respect  to  '•ules  or 
regulations  (including  litigation  expenses). 
It  does  not  matter  whether  the  lobbying 
a^empt  succeeds 

Elnter   n  Column  lA)  the  ful:  name  and 
business  address  of  the  entity  or  individual 
to  which  the  disbursement  was  made    Do 
not  abbreviate  the  name  of  the  entity  o^ 

individua- 

Enter  in  Column  iB'  tne  type  of  business 
or  job  classification  of  the  entity  o' 
individual,  such  as  lobbyist  ma'Mel'\Q 
firm.  *und  raiser  think  tank  issue 
advocacy  grc.;D   onntirg  com.pany   office 
supplies  veracr  booKKeepe'  receptionist. 
shop  stewara  legai  counse'  etc 

Enter  in  Column  (C)  the  purpose  of  the 
disbursement  which  means  a  bnef 
stateme'M  O'^  description  o*  tr^e  reason  tr^ 
disbu'-sement  was  made    Examples  of 
adequate  descriptions  include  the 
following   advocat  ng  or  opposing 
legislation  (including  litigation  challenging 
such  legislation)  advocating  or  opposing 
regulations  unciuding  litigation  challenging 
such  regulations)   etc     Distinguish 
between  activities  m  the  United  States  and 
activities  in  foreign  countries. 

Enter  -  Column  \D]  the  aate  tnat  the 
disbursement  was  made    ~he  date  of 
disbursement  for  'eporting  purposes  is  the 
date  the  labor  organization  actually 
disburses  the  money    The  last  day  of  the 
labor  organization  s  fiscal  vear  should  be 
used  for  disbursements  to  officers  and 
employees  allocated  from  Column  (J)  of 
Schedules  1 1  'All  Officers  and 
Disbursements  to  Officers)  and  12 
(Disbursements  to  Employees). 


Enter  m  Column  yt)  the  amiojnt  of  the 
disbursement 

Enter  the  totai  amou^'t  of  major 
disbursements  f'om  the  continuation 
pages  or  Line  '  o*  Summary  Schedule 
1 8    Enter  the  iota-  am-ount  of  aggregated 
disbursements  on  L^ne  2  of  Summary 
Schedule  '6    -3g  ^'-"'e  *  a-^-c  ^  -e  :  a-d 
enter  the  tota'  on  Line  3  ot  Summiary 
Scheaule  1 5  and  in  Item  53  (Lobbying)  of 
Statement  B 

SCHEDULE  19  -  CONTRIBUTIONS. 
GIFTS,  AND  GRANTS  -  -eo:-"  "  -    =:or 
organization  s  d  'ect  anc  nai'e"', 
disbursements  ic  an  entities  a-'c 
Individuals  d.>n^'G  tne  -eiio-*:.-:.  pt--  .,  : 
associated  with  contnt.tic-s  gifts,  ana 
gr-ants  other  than  those    s'eo  on 
Sc^eauies  15  through  18  and  20. 

Ente'  i^  Co^jmr  ^  -.   the  *..,    nar^^'t  and 
business  address  of  the  entity  or  individual 
to  which  the  disbursement  was  made.  Do 
not  abbreviate  t^e  -^ame  of  the  entity  or 
individual 

Enter  m  Column  (B,  the  type  of  business 
or  job  classification  of  the  entity  or 
nd  vidual,  such  as  chanty,  pnnting 
company  office  supplies  vendor, 
bookKeeper  legal  counsel,  etc. 

Enter  m  Coiumn  (C;  the  pi..:'pose  of  the 
disbursement  which  means  a  brief 
statement  or  descnption  of  the  reason  the 
disbursement  was  made.  Examples  of 
adequate  descriptions  include  the 
following  medical  research,  community 
ceveiopment,  job  retraining,  educ.ation, 
etc 


i,    .   It 

c-;'e  of 


Enter  in  Column  iC   fe  cate  'f 
diSDursement  was  maae    '""e 
disbursement  fo'  -eooting  purposes  is  the 
date  the  labc  cganv-a-ion  ac*L.'a"v 
disburses  tne  mone_v     '  nt   as:  gsv  of  the 
abo'  organzations  fiscal  year  should  be 
usee!  *or  disbursements  to  officers  and 
employees  allocated  from  Column  (J)  of 
Sched.Jes  11  (All  Officers  and 
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Disbursements  to  Officers)  and  12 
(Disbursements  to  Employees). 

Enter  in  Column  (E)  the  amount  of  the 
disbursement. 

Enter  the  total  amount  of  major 
disbursements  from  the  continuation 
pages  on  Line  1  of  Summary  Schedule 
19    Enter  the  total  amount  of  aggregated 
disbursements  on  Line  2  of  Summary 
Schedule  19    Add  Line  1  and  Line  2  and 
enter  the  total  on  Line  3  of  Summary 
Schedule  1 9  and  in  Item  54 
(Contributions.  Gifts  and  Grants)  of 
Statement  B 

SCHEDULE  20      BE  NEF  IS     Report  the 
labor  organization's  direct  and  indirect 
disbursements  to  all  entities  and 
individuals  during  the  reporting  penod 
associated  with  direct  and  indirect  benefits 
for  officers,  employees  memtjers  and 
their  beneficiaries    Benefit  disbursements 
to  be  reported  in  schedule  20  include,  for 
example,  disbursements  for  life  insurance, 
health  insurance,  and  pensions    Do  not 
include  salary  bonuses,  severance 
payments,  or  payments  for  accrued 
vacation,  which  should  be  reported  in 
column  D  of  schedule  11  or  12 

Direct  benefit  disbursements  are  those 
made  to  officers,  employees.  memt>ers, 
and  their  t)enefiaaries  from  the  latx)r 
organization's  funds    Indirect  benefit 
disbursements  are  those  made  from  the 
latxjr  organization's  funds  to  a  separate 
and  independent  entity,  such  as  a  trust  or 
insurance  company,  which  in  turn  and 
under  certain  conditions  will  pay  t>enefits 
to  the  covered  individuals    An  example  of 
an  indirect  t)enefit  disbursement  is  the 
premium  on  group  life  insurance 

Enter  in  Column  (A)  the  full  name  and 
business  address  of  the  entity  or  individual 
to  which  the  disbursement  was  made    Do 
not  abbreviate  the  name  of  the  entity  or 
individual. 

Enter  in  Column  (B)  the  type  of  business 
or  job  classification  of  the  entity  or 


ircividuji  such  as  lite  insurance 
codipany,  health  insurance  plan,  etc 

Enter  in  Column  (C)  the  purpose  of  the 
disbursement.  v\^ich  means  a  brief 
statement  or  description  of  the  reason  the 
disbursement  was  made    Examples  of 
adequate  descriptions  include  the 
following:  insurance  for  members, 
insurance  for  officers  and  employees,  etc. 

Enter  in  Column  (D)  the  date  that  the 
disbursement  was  made.  The  date  of 
disbursement  for  reporting  purposes  is  the 
date  the  labor  organization  actually 
disburses  the  money    The  last  day  of  the 
labor  organization's  fiscal  year  should  be 
used  for  disbursements  to  officers  and 
employees  allocated  from  Column  (J)  of 
Schedules  1 1  (All  Officers  and 
Disbursements  to  Officers)  and  12 
(Disbursements  to  Employees). 

Enter  in  Column  (E)  the  amount  of  the 
disbursement 

Enter  the  total  amount  of  major 
disbursements  from  the  continuation 
pages  on  Line  1  of  Summary  Schedule 
20    Enter  the  total  amount  of  aggregated 
disbursements  on  Line  2  of  Summary 
Schedule  20    Add  Line  1  and  Line  2  and 
enter  the  total  on  Line  3  of  Summary 
Schedule  20  and  in  Item  55  (Benefits)  of 
Statement  B 

SC'HFDUlE  21       GENERAL   OVERHEAD 
-  Kepon  ine  lacor  organization  b  arecl 
and  indirect  disbursements  to  all  entities 
and  individuals  during  the  reporting  period 
associated  with  general  overhead  that 
cannot  be  allocated  to  any  of  the  other 
disbursement  categones  in  Statement  B. 

Some  disbursennents  for  overhead  do  not 
support  a  specific  functon,  so  these 
disbursements  should  be  reported  in  this 
schedule    Include  support  personnel  at 
the  labor  organization's  headquarters, 
such  as  tKJilding  maintenance  personnel 
and  security  guards,  and  other  overhead 
costs    Not  all  support  staff  should  be 
included  m  General  Overhead    For 
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instance  the  salary  of  an  assistant 
whenever  possible  shcuia  be  a.ocatecl  a' 
're  san^e  ratio  as  tne  person  O''  oe'scs  tc- 
whorr  fhev  ccvde  support 

Enter  in  Coiumn  (A)  the  full  name  ana 
business  address  of  the  entitv  or  individual 
to  which  tne  disbursement  was  made    Do 
not  abbreviate  the  name  c*  t^e  e^n  Xy  or 
individual     . 

tnter  m  Co'umn  (B;  the  type  of  business 
or  job  classification  ot  the  entity  o^ 
individual  such  as  office  supplies  vendo- 
landlord  mortgage  lender  janitor 
recept'On.s'   secunty  guarc   etc 

Enter  in  Column  -Ci  the  purpose  o*  tne 
disbursement    n  sufficient  detail  to 
determine  why  the  overhead 
disbursement  cannot  be  allocated  to 
anothe-  schedule. 

Enter  in  Column  (D)  the  da-e  t^at  t^e 
disbursement  vvas  .-ade    "ne  date  c' 
disbursement 'c  •eDon"^;c  purposes  s  the 
date  the  labo'  o^danizatcn  actua  y 
disburses  the  money    T^^^e  last  cay  of  the 
labor  organization  s  fiscal  year  should  be 
used  for  disbursements  to  offoers  and 
employees  allocatea  ffomi  Column  *  j^  o< 
Schedules  11  (All  Officers  and 
Disbursements  to  Officers)  and  12 
(Disbursements  to  Employees). 

Enter  in  Column  (E)  the  amount  of  the 
disbursement. 

Enter  the  totai  ami,i.^\  ot  majOr 
disbursements  from  the  continuation 
pages  on  Line  1  of  Summary  Schedule 
21     Enter  the  tcta'  amount  of  aggregated 
disbursP'Tients  on  '^-re  2  ot  Suirma^y 
S"  ^'Oi.'e  2'     Add  Line  1  and  Lme  2  and 
entei  tne  total  on  Line  3  of  Summary 
Schedule  21  and  m  Item  56  (General 
Overhead)  of  Staleme'^t  5 

SCHEDULE  22 -OTHER 
DISBURSEMENTS  —  ^-ep ort  the  labor 
oigdnizations  direct  and  ndirect 
disbursements  to  all  entities  and 

indiviojals  o„r  -o  f^e  repor^ng  oenod 


associated  with  purposes  that  cannot  be 
allocated  to  any  other  disbursement 

schedule. 

Enter  in  Coiumn  (A)  the  full  name  and 
business  aao'e^'^  c'  t^^^e  entity  or  individual 
to  which  the  disbursement  was  made    Do 
not  abbreviate  the  name  of  the  entity  or 
individual. 

Enter  in  Column  (B)  the  type  of  business 
or  job  ciassit  :a'  on  of  the  entity  or 
individual,  such  as  printing  company, 
office  supplies  vendor,  bookkeeper. 
receptionist,  shop  steward,  legal  counsel, 
etc. 

Enter  in  Column  (C)  the  purpose  of  the 
disbursement  in  sufficient  detail  to 
detemiine  why  the  disbursement  cannot 
be  allocated  to  another  schedule. 

Enter  in  Column  (D)  the  date  that  the 
disbursement  was  made    The  date  of 
disbursement  for  reporting  purposes  is  the 
date  the  latxjr  organization  actually 
disburses  the  money    The  last  day  of  the 
labor  organization's  fiscal  year  should  be 
used  for  disbursements  to  officers  and 
employees  allocated  from  Column  (J)  of 
Schedules  1 1  (All  Officers  and 
Disbursements  to  Officers)  and  12 
(Disbursements  to  Employees) 

Enter  in  Column  (E)  the  amount  of  the 
disbursement 

Enter  the  loiai  amount  of  major 
disbursements  from  the  continuation 
pages  on  Line  1  of  Summary  Schedule 
22.  Enter  the  total  amount  of  aggregated 
disbursements  on  Line  2  of  Summary 
Schedule  22    Add  Line  1  and  Line  2  and 
enter  the  total  on  Line  3  of  Summary 
Schedule  22  and  in  Item  57  (Other 
Disbursements)  of  Statement  8. 

STATEMENT  A 

ASSETS  AND  LIABILITIES 

ASSETS 
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22    CASH    -  Enter  the  total  of  all  the 
labor  organtzation's  cash  on  hand  and  on 
deposit  at  the  start  and  end  of  the 
reporting  period  in  Columns  (A)  and  (B). 
respectively    Include  all  cash  on  hand, 
such  as  undeposited  cash,  checks,  and 
money  orders,  petty  cash,  and  cash  in 
safe  deposit  boxes    Cash  on  deposit 
includes  funds  in  banks,  credit  unions,  and 
other  financial  institutions,  such  as 
checking  accounts,  savings  accounts, 
certificates  of  deposit,  and  money  market 
accounts    Also,  include  any  interest 
credited  to  the  labor  organization's 
account  during  the  reporting  p)eriod. 

N  Q  TE    '''he  checking  account  balances 
ivponea  should  be  obtained  from  the 
latxjr  organization's  books  as  reconciled 
with  the  balances  shown  on  bank 
statements. 

2  3     ACCOUNTS  RECEIVABLE —Enter 
the  total  of  all  accounts  receivaoie  due  the 
labor  organization  at  the  start  and  end  of 
the  reporting  p>eriod  in  Columns  (A)  and 
(B),  respectively    Report  any  past  due 
accounts  receivable  in  Schedule  1 
(Accounts  Receivable  Aging  Schedule) 

24.   LOANS  RECEIVABLE  —  Enter  in 
Column  (A)  the  total  reported  on  Line  6. 
Column  (B)  of  Schedule  2  (Loans 
Receivable)    Enter  in  Column  (B)  the  total 
reported  on  Line  6,  Column  (E)  of 
Schedule  2. 

25     U  S    TREASURY  SECuRiTlES — 
Enter  the  total  value  of  all  US  Treasury 
secunties  as  shown  on  the  labor 
organization's  books  at  the  start  and  end 
of  the  reporting  period  in  Columns  (A)  and 
(B).  respectively    If  the  value  reported  is 
different  from  the  original  cost,  the  onginal 
'cost  must  be  reported  in  Item  68 
(Additional  Information)    Other  U.S. 
Govemment  obligations,  state  and 
municipal  t)onds,  and  foreign  government 
securities  must  be  reported  in  Schedule  5 
(Investments  Other  Than  US  Treasury 
Securities)  under  "Marketable  Securities" 
and  in  Item  26  (Investments). 


26  INVESTMENTS  —  b  nier  in  Column 

(A)  the  total  book  value  at  the  start  of  the 
reporting  period  of  all  investments  other 
than  U.S.  Treasury  secunt  es  ^vh  c  h  are 
reported  in  Item  25  (US   Treasury 
Secunties)    Enter  in  Column  (8)  the  total 
rep>orted  on  Line  7  of  Schedule  5 
(Investments  Other  Than  US  Treasury 
Securities). 

27  FIXED  ASSETS    -  Enter  in  Column 

^A)  the  totdi  vaiue  db  bnown  on  the  labor 
organization's  books  at  the  start  of  the 
reporting  period  of  all  fixed  assets,  such 
as  land  ^diidmq"?  automobiles,  and  office 
furniture  .vk]  .'q.j!pr-if-nt    Enter  in  Column 

(B)  the  total  reported  on  Line  8,  Column 
(D)  of  Schedule  6  <Fued  Assets) 

28  OTHER  ASSETS —Enter  in  Column 
^A;  the  total  value  as  snown  on  the  labor 
organization's  books  at  the  start  of  the 
reporting  period  of  all  assets  not  reported 
in  Items  22  through  27    Enter  in  Column 
(B)  the  total  reported  on  Line  7  of 
Schedule  7  (Other  Assets). 

29  TOTAL  ASSETS —Add  Items  22 
through  28,  Columns  (A)  and  (B).  and 
enter  the  respective  totals  in  Item  29 

LIABILITIES 

30.  ACCOUNTS  PAYABLE —  Enter  the 
total  amount  of  the  labor  organization's 
accounts  payable  at  the  start  and  end  of 
the  reporting  period  in  Columns  (C)  and 
(D),  respectively    Ordinarily,  accounts 
payable  are  those  obligations  incurred  on 
an  open  account  for  goods  and  services 
rendered    Report  any  accounts  payable 
past  due  by  more  than  90  days  at  the  end 
of  the  reporting  period  in  Schedule  8 
(Accounts  Payable  Aging  Schedule). 

31.  LOANS  PAYABLE  —  Enter  in 
Columr  . .. ;  !*;fc  total  reported  on  Line  6, 
Column  (B)  of  Schedule  9  (Loans 
Payable)    Enter  in  Column  (D)  the  total 
reported  on  Line  6,  Column  (E)  of 
Schedule  9 

32     MORTGAGES  PAYABLE  — Enter 
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the  total  amount  o<  the  labor 
organization  s  oDligat  ons  that  were 
secured  by  mo^vgages  or  sinilar  her^s  on 
'eal  property  (land  or  buiidingS'  at  tre  s'a^-* 
and  end  of  the  report'og  period  i" 
Coiumns  (C)  and  (Di  respectively 

33.  OTHER  LIABILITIES— Enter  n 

Column  fC,  the  totai  ar^ount  as  shown  on 
•he  iaocr  organizations  books  at  the  start 
c'  tne  -eporling  period  of  ail  liabilities  not 
•eported  m  Items  30  througri  32    Enter  m 
Coiun-.n  (Di  the  total  reported  on  Line  "  o* 
Schedule  '0  i Other  L  abilities) 

34.  TOTAL  LIABILITIES  —  Add  Items  30 

through  33  Columns  tC;  and  (D)  and 
enter  the  respective  totals  m  Itenn  34 

35.  NET  ASSETS  —  Subtract  Item  34 
{Total  Liabilities^   Column  (C)  from  Item  29 
(Tots' AssetSi  Column   A   and  erteMrie 
difference  in  Iten-.  35  Column  (C) 
Subtract  Item  34  Column  (D)  from  item 
29,  Column   8;  and  en'er  the  a  ^'erence  in 
Item  35  Column  (D), 

STATEMENT  B 
RECEIPTS  AND 
DISBURSEMENTS 

Under  Statement  B   'eceipts  m^st  be 
recorded  when  rroney  is  actually  'eceived 
by  the  labor  organization  and 
disbursements  must  be  reccraed  when 
money  is  actually  paid  cut  by  the  labor 
organization. 

The  purpose  o*  Statement  B  is  tc  -eport 
the  flow  of  cash  in  and  out  of  the  labor 
organization  during  the  reporting  period. 
Transfers  between  separate  bank 
accounts  0'  between  special  funds  o*  the 
labc  organization  such  as  vacation  c 
strike  funds,  do  not  represent  the  flow  of 
cash  in  and  out  of  the  labor  organization 
Therefore  these  transfers  should  not  be 
reported  as  receipts  ana  disbursements  of 
the  labor  organization    For  example  do 
not  report  a  transfer  o^  cash  from  the  labc 
organization  s  savmgs  account  tc  its 
checkinq  account    Like/^'  se  the  use  of 


funds  reported  in  Item  22  (Cash)  to 
purchase  certificates  of  deposit  and  the 


'ede""DtiO' 
ShCJia  nc! 


ce^  ^^cates  of  deposit 


be  'Bt 


S'a'ement  B. 


Since  Statemen-  £   eports  all  cash  flowing 
in  ana  out  of  the  labor  organization, 
"netting   is  net  permitted    "Netting"  is  the 

offsetting  o*  'eceipts  against 
disDursements  and  reporting  only  the 
tia^ance  net  as  either  a  receipt  or 
disbursement    Fc  e»a--pie,  if  an  officer 
'ece'ved  $5  DCC  ^c-  t'^e  iabor 
organization  fc  cc^e'^'^or  expenses. 
used  only  S80C  ano  ^et^-npc  "-■e 
remaining  S4  20C   the  5''  Cu'- 
disbursement  must  oe  'ep:"ed  in 
Schedule  '■  1  iA':  C^ice^s  ana 
Disbursements  to  Officers)  and  the 
appropriate  disbursement  Schedule  15 
through  22   and  "-e  S^cr  'eceip'  must  be 
-ec cried  r.  Scheau'e  14  lOther  Receipts). , 
!•  would  be  ncorrect  to  report  only  an 
S80C  net  aisbursement  to  the  officer 

Receipts  ana  oisbursem.ents  by  an  agent 
on  behalf  of  the  labor  organization  are 
ccns  ce'ea  'ece  pts  and  disbursements  of 
the  labor  organization  and  must  be 
reported  m  the  same  detail  as  other 
receipts  and  disbursements.  For 
example,  if  the  labor  organization  owns  a 
building  managed  by  a  rental  agent  the 
agent's  rental  receipts  and  disbursements 
for  expenses  must  be  reported  on  the 
labor  organization's  Form  LM-2.  Also,  if 
the  ao::  cganization's  parent  body  or  an 
ir  ;e'r->ec  a'e  body  functions  as  an  agent 
receiving  a-o  c  sbursing  funds  of  the  labor 
organization  to  third  parties,  these  receipts 
and  disbursements  must  t>e  reported  on 
the  labor  organization's  Form  LM-2 

CASH  RECEIPTS 

36   DUES  AND  OTHER  PAYMENTS - 
E^ter  the  total  dues  'nce  ved  by  the  labor 
organization.  Include  dues  received 
directly  by  the  organization  from 
members  a.-es  received  from  employers 
through  a  checkoff  arrangement,  and  dues 
transmitted  to  the  organization  by  a  parent 
body  or  other  affiliate    Report  the  full  dues 
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recfeived.  including  any  portion  that  will 
later  be  transmitted  to  an  intermediate  or 
parent  body  as  per  capita  tax    Also  report 
in  Item  36  payments  in  lieu  of  dues 
received  from  any  nonmember  employees 
as  a  condition  of  employment  under  a 
union  security  provision  in  a  collective 
bargaining  agreement 
If  an  intermediate  or  parent  body  receives 
dues  checkoff  directly  from  an  employer 
on  behalf  of  the  reporting  organization  do 
not  report  in  Item  36  the  portion  retained 
by  that  organization  for  per  caprta  tax  or 
other  purposes,  such  as  a  special 
assessment    Any  amounts  retained  by 
the  intemiediate  body  or  parent  body 
other  than  per  capita  tax  must  be 
explained  in  Item  68    For  example,  if  the 
intermediate  txxjy  or  parent  body  retained 
$500  of  the  reporting  organization's  dues 
checkoff  as  payment  for  supplies 
purchased  from  that  body  by  the  reporting 
organization,  this  should  be  explained  in 
Item  68,  but  the  $500  should  not  be 
reported  as  a  receipt  or  disbursement  on 
either  organization's  Form  LM-2    If, 
however,  the  intermediate  body  or  parent 
body  disbursed  part  of  the  reporting 
organization's  dues  checkoff  on  that 
organization's  behalf,  this  amount  should 
be  included  in  Item  36  and  in  the 
appropriate  disbursement  item  on  ttie 
reporting  organization's  Form  LM-2    For 
example,  if  the  intermediate  body  or 
parent  body  disbursed  $500  of  the 
reporting  organization's  dues  checkoff  to 
an  attorney  who  had  provided  lobbying 
services  to  the  reporting  organization,  this 
amount  should  be  reported  in  Item  36  and 
as  a  disbursement  in  Item  53  (Lobbying) 
of  the  reporting  organization's  Form  LM-2. 

Do  not  report  in  Item  36  dues  that  the 
reporting  organization  collected  on  t)ehatf 
of  other  organizations  for  transmittal  to 
them  For  example,  if  the  reporting 
organization  received  dues  from  a 
member  of  an  affiliate  who  worked  in  the 
reporting  organization's  junsdiction,  the 
dues  collected  on  the  affiliate's  behalf 
must  be  reported  in  Item  65. 

3.'    PER  CAPITA  TAX —  Enter  the  total 


from  Schedule  13,  Line  9,  Column  (E) 

38  f^EES   FINES   ASSESSMENTS. 
WORK  PERMITS  -  !  r\^r  the  labor 
uiydiiiZdtioc.  s  receipts  t:cm  fees,  fines, 
assessments  and  work  permits    Receipts 
by  the  labor  organization    -i  h»-*~  v  jf 
affiliates  for  t'arisnittal  to  theni  niust  be 
reported  m  •\^t'^  46  (On  Behalf  of  Affiliates 
for  Transmittal  to  Them). 

39  SALE  OF  SUPPLIES  -Enter  the 

total  amount  e  t-  .t- 1  :  .  '''"•    U    f 
organization  fr-ir-'i  'tie  sale  ot  supplies 

40  INTEREST  —  fcotor  ^h,e  total  amount 
of  interest  rf-a-^--^-:  :  >  f'e  ■M>-  ' 
organization  'ro.rn  sa.-ina-  vcucai:!^. 
tx)nds,  mortgages,  U:-,^^    md  all  other 
sources 

41  DIVIDENDS  --  Enter  the  total  amount 
of  dividends  fron^  stocks  and  other 
investments  received  by  t*^*--  ir^bor 
organization    Do  not  inc  uOf    Jividends" 
from  credit  unions,  savings  and  loan 
associations,  etc  ,  which  must  be  reported 
in  Item  40  (Interest) 

42.  RENTS  — Enter  the  total  amount  of 
rents  received  by  the  labor  organization 

43  SALE  OF  INVESTMENTS  AND 
FIXED  ASSETS  -  :  '  te-  '>  .    •   '., 
reported  on  Line  8  of  Schedule  3  (Sale  of 
Investments  and  Fixed  Assets), 

44  LOANS  OBTAINED  —  E^her  the  total 
reported  on  Line  6,  Column  (C)  of 
Schedule  9  (Loans  Pavablel 

45  REPAYMENTS  OF  LOANS  MADE  — 

Enter  trie  ''-.lal  'epotted  o'-  ^■'•'*'  ':.  ••  ■-lumn 
(D)(1)  of  Schedule  2  {Loans  Receivable). 

46  ON  BEHALF  OF  AFFILIATES  FOR 
TRANSMITTAL  TO  THEM  —  \  '^ter  the 
total  amount  ^  ♦  ^ijc--  ^.^^t,  ♦  -ipc, 
assessments  a^.d  wii^K  ^*"n)i^'tjvs 
received  bv  t'u-  ijIkt  :..r:j,ini/-)tion, 
throiiqt'  :i    h*-^  "  **  ,ifMi>u«-'":i'*"t  or 
otherwise  or.  bcUdW  ^f  jrtiliatus  for 
transmittal  to  them.  Do  not  include  the 
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amount  v/ithheld  by  the  labor  organization 
for  per  capita  taxes  or  other  purposes 
such  as  loan  repayments,  which  must  be 
reported  elsewhere  in  Statement  B    When 
the  receipts  reported  in  Item  46  are 
transmitted  the  disbursement  must  be 
reported  in  related  Item  65  (To  Affiliates  of 
Funds  Collected  on  Their  Behalf) 

47    FROM  MEMBERS  FOR 
DISBURSEMENT  ON  THEIR  BEHALF  — 

Enter  the  total  receipts  from  members 
which  are  specifically  designated  by  them 
for  disbursement  on  their  behalf,  for 
example  contnbutions  from  memt^ers  for 
transmittal  by  the  labor  organization  to 
chanties    When  receipts  that  are  reported 
in  Item  47  are  transmitted,  the 
disbursement  must  be  reported  in  related 
Item  66  (On  Behalf  of  Individual 
MemDe^s;. 

48.   OTHER  RECEIPTS  —  Enter  the  total 
reponed  on  Sunnmany  Schedule  14.  Line 


49  TOTAL  RECEIPTS  — Add  Items  56 

through  48  and  enter  the  total  in  Item  49, 

CASH  DISBURSEMENTS 

50  CONTRACT  NEGOTIATION  AND 
ADMINISTRATION  -  Enter  the  total  from 
burrma'-y  Schedule  15.  Line  3 

51.  ORGANIZING  -  Enter  the  total  from 

Summa'>  Schedule  16  Line  3 

52.  POLITICAL  ACTIVITIES  -  Enter  the 
total  fror^  Summany  Schedule  17,  Line  3 

53.  LOBBYING  -  Enter  the  total  from 

Summa^/ Schedule  18  Line  3 

54.  CONTRIBUTIONS,  GIFTS,  AND 
GRANTS  -  Enter  the  total  from  Summarv 
Scnedule  19,  Line  3 

56.  BENEFITS  -  Enter  the  totai  ♦'•on- 
Summary  Schedule  20   Lme  3 

56.   GENERAL  OVERHEAD -Entertne 

total  frorri  Summary  Schedule  2'.  Line  3 


57    OTHER  DISBURSEMENTS  -  F-te; 

the  tola!  from  Summary  Schedi-ie  22   .  ine 
3. 

68.   PER  CAPITA  TAX  —  Fnte-  -^e  tcta 


from  Schedule 


■^e  t 


•n  (F). 


69,  STRIKE  BENEFITS  -  E'^te'  ^"e  tea 
amount  of  all  disbu'seme-^ts  -"^aoe  ::   or 
on  behalf  o'  the  members  ic  aoencv  *e^ 
paying  nonmembe''S!  o'  the  iat>>'^' 
organization  and  others  assoc  aten:  with 
strikes  (including  recognitiona;  slnnes' 
work  stoppages  and  lockouts  dur;ng  the 
reporting  penod 

60.  FEES,  FINES.  ASSESSMENTS 
ETC.  —  Enter  the  totai  a-r^Cur-*  c'  ^ee^ 
f '^es  assessments  and  si^aa' 
disbursements  made  Dy  rnp  ;aoo'' 
organization  tc  a  pa  en*  Dodv  c-  C'^e'' 
latx)r  organ. zat^O'i 

61.  SUPPLIES  FOR  RESALE  --^  E  "te' 

the  lattcr  organization  s  'otBi 
disburseme'^ts  fc  c.j';hases  of  supplies 
fo'  resale 

62  PURCHASE  OF  INVESTMENTS 
AND  FIXED  ASSETS  —  E-te'  t-e  '.  ta 
repoflec  on  Line  8  of  Sc^eau-.e  ^ 
(Purchase  of  Investmen's  a'~r.  '"■'  >.ec 
Assets,. 

63  LOANS  MADE  —  enter  the  total 
-epcrlea  . -i  u  ne  6  Column  (C)  of 

Scneauie  2    Loan?  Receivable). 

64  REPAYMENT  OF  LOANS 
OBTAINED  —  Enter  the  trta  'ero-^ed  on 
Line  6  Coiumr  (D)(1)  of  S:nec--.e  a 
(Loans  Payablei 

65.   TO  AFFILIATES  OF  FUNDS 
COLLECTED  ON  THEIR  BEHALF  — 

Eme^  the  ictai  disPursemer's  :'  '^-^s 
collected  c^  behat^  o*  a*^- ates  h.  the 
lahor  jrgar.zation    "  r  s  a--c  j"*  usually  is 
the  sa'T.e  as  the  amount  reported  in 
reiatec  ite^  46   .Tn  Behalf  of  Affiliate  for 
T'ansrnifa  ':  'ner^     Any  such  funds  not 
d.sb..rseo  Cy  "-e  e-::  o*  the  -eporting 
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period  are  liabilities  of  the  tabor 
organization  and  must  be  reported  in 
Schedule  10  (Other  Liabilrties) 

66    ON  BEHALF  OF  INDIVIDUAL 
MEMBERS  -Enter  tfk-  '   tal 

disbursements  of  funds      >,»•.  i,.. ;  f-   ir 
members  by  tfte  labc    '  .u^'  .:dVon  n  ,i* 
were  speafica:*v  it'S-qj^ate'l  ly  ;ho'r  'or 
disbursement  on  t^  >.'  >•'  -iif     "fs 
amount  usually  is  "  t-  ^jne  js  trie  dinount 
reported  in  redttn!  'vm  47  (From 

^4^.,-  tv's  'f.r   :  "sm.S'-'ment  on    '  nr-if 

Beridit;     A    ,  s  i    r   •jnds  not  disDuibed  Dy 
the  end  of  ■■i<--  ■•■("  f  'iq  ;  enod  are 
liabilities  of  the  labor  organization  and 
must  be  reported  in  Schedule  10  (Other 
Liabilities) 

67.    TOTAL  DISBURSEMENTS —  AcW 
Items  50  f     ^.Jr  ■  '    i;   :    •  ■>!  ;•  e  total  in 
Item  67. 

NOTE     ' he  following  worktable  may  be 
used  to  determine  that  the  figures  for 
receipts,  disbursements,  and  cash  are 
correctly  reported  on  the  labor 
organization's  Form  LM-2: 

A.  Cash  at  Start  of  Reporting  $ 
Period  —  Item  22,  Column  (A) 

B.  Add:  Total  Receipts  —  Item  49     $ 

C  Total  of  Lines  A  and  B  $ 

D  Subtract:  Total  Disbursements      $ 
—  Item  67 

E.  Cash  at  End  of  Penod  $ 

If  Line  E  does  not  equal  the  amount 
reported  in  Item  22.  Column  (B).  there  is 
an  error  in  the  labor  organization's  report, 
which  should  be  corrected 

ADDITIONAL  INFORMATION 
AND  SIGNATURES 

68     ADDITIONAL  INFORMATION    -Use 
Item  68  to  provide  additional  information 
as  indicated  on  Form  LM-2  and  in  these 
instructions    Enter  the  number  of  the  item 


to  which  the  information  relates  m  the  Item 
Number  column     f  there  is  not  enough 

spdce  p  Item  68   report  the  additional 
ir  foffiation  or-  a  separate  letter  si/e 
f!dgf*'S^    Be  sure  tc  include  the  following 
at  the  '.ip  0'  each  page   the  name  of  the 
labor  (.rgam/ation    its  '">  digit  file  numt)er 
as  repofled  i'"'  Ite''"  t    ana  the  ending  date 
pf  ttie  reporting  cxHicxd  a-^  repoden  on  the 
sero'-d  nne  0*  dem  2. 

69-70    SIGNATURES  —  "he  completed 
Form  LM-2  that  is  f  lea  with  Oi  MS  must 
be  signed  bv  both  me  president  and 
treasu'er    or  cor^espondirig  pnncipal 
officers   of  tne  iabor  organization     If  an 
officer  other  than  !he  president  O' 
treasoref  pe'^'orms  f-^e  duties  of  the 
pr:nr;od'  executive  or  principal  financia' 
officer   the  o\he!  o^icer  may  sign  tfie 
report    if  an  officer  otf^er  tnar-  the 
P'eS'dent  "^r  treasurer  signs  tr  e  rpfKirt 
pr-if^-r  the  rofrect  title  m  Item  69  or  70   and 
e«piair'    f  Item  t>8  ^  AdOitionai  I'^forr-natiom 
v.",  "i*^  president  o'  treasurer  did  not  sign 
tf  f  rep'.  '*       H  MS  tias  implemented  a 
Svst*Mi   ro  pem-ii  uinpn  officers  to  sign 
e^ect'oniially  sutMnifted  forms  with  digital 
Signatures    ■'^♦ormation  stKi'Ji  this  system 
can  be  obtained  or.  tf"e  c*LMS  website  at 
http:/Avww  dol.qov/esayregs.cor"  phance  qj 
ms/dioitat-siqnatures.htni 
Enter  the  date  ttie  report  was  s-gned  and 
ffe  'eiejrhcr'e  '"umt'ei  3'  aOi:"  'he 
signatories  coridurt  ■,  h'(  i<5i  business  3 
private,  unlisted  telepnor^e  number  doe?s 
not  have  to  be  '*~'p(-  dod    C'o  a  pat'er  i-  om^ 
LM  2  submitted  pursuarM  to  an  exemption 
original  signatures  are  required   stam[>ea 
or  mechanica  s^gnatu-ps  ivr-  :   -t 
acceptable 

XII.  Labor  Organizations 
That  Have  Ceased  to  Exist 

If  the  labor  organization  has  gone  out  of 
existence  as  a  reporting  latior 

organization   t'le  last  president  and 
treasurer  or  tne  officials  respor^sbie  for 
winding  up  the  affairs  of  the  labor 
organ^ration  must  fiie  a  termmai  '^'i ancial 
'^'IH'-^  \-'  t^e  f:>*^nod  '"^n;  ttie  beginning  of 
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the  fiscal  year  to  the  date  of  termination 

A  terminal  financial  report  must  be  filed  if 
the  ^abor  o'ganization  has  gone  out  of 
business  by  disbanding  merging  mto 
anothe''  organizatior  or  being  me^gec 
and  consolidatea  with  one  or  more  iabor 
organizations  to  'orm  a  new  iabor 
organization    A  te^mnal  financial  report  is 
not  ^eguired  if  the  iabor  organization 
cnangec  'ts  affiliation  but  continues  to 
^unctior  as  a  separate  reporting  labor 
orgamzat'On 

-he  temiinai  'mancia!  'eport  must  be  fiiea 
on  Form  lM-2  if  the  labor  organization 
filed  its  previous  annual  report  on  Form 
LM-2  and  must  be  submitted  within  3C 
days  after  the  date  of  termination  tc  tr^e 
^olicwmq  address 

u  S   Department  of  Labor 
tmpicyment  Standards  Administration 
Office  of  Labor-Management  Standards 
200  Constitution  Avenue,  N  W 
Room  N-5616 
V.ashington   CC  20210-0001 

'c  complete  a  temi.nal  'epori  en  Formi 
LM-2,  follow  tne  instructions  if"  Section  XI 
and,  In  addition 

•  Enter  the  date  the  labor  organization 
ceased  to  exist  in  Item  2  after  the  word 
'Through." 

•  Lnte'  an  ' 'K'  m  the  box  in  item  3,c) 
indicating  that  the  labor  organization 
ceased  to  exist  during  the  repcdi'^g 
period  and  that  this  :s  the  labor 

organ:zat  on's  terminal  Form  LM-2 

•  tnter"3('c)"  m  the  Item  Number  colum,n 
in  Item.  68  (Additional  Infonr.ation!  and 
provide  a  detailed  statement  of  the 
'eason  the  labor  organization  ceasec  to 
exist    Also  report  in  Item  68  plans  fc 
the  disposition  o*  the  labor 
organization  s  cash  and  other  assets  if 
any  (for  example  transfer  of  cas^  and 
assets  to  the  parent  body)    Provide  the 
name  and  address  of  the  person  c 
oraanization  that  wni  retain  the  'eco'ds 
of  t^e  termmatea  oraanization    .f  the 


labor  ofTianization  merged  with  another 

labor  organization   -epc"  "-.a' 
organization's  ^ame  aod'oss  aodS- 
digit  file  num'be' 

Contact  the  nearest  0^  VS  feid  office 
■isted  beiow  i*  vou  ^ave  aues'<ons  about 
filing  a  terminal  repon 

If  You  Need  Assistance 

^he  <Cf*ice  o'  Labor-?v';anage"~en- 
Stanaards  nas  fie^a  o^ces  'C-atec  -  the 
follovk'ing  Cities  tc  assist  ^'\.  '  v -^  "ave 
any  questions  conce^^  nc  ^V^C-  a^^o 
CSRA  reporting  -eowe'-^e-^'^ 
Atlanta  G- 

*  Birmingham  AL 
Boston,  MA 
Buffalo  Nv 
Chicago   ^L 
Cincinnati  OH 
Clevelana  O^^ 
Dallas  "X 
Denver   CO' 
Detroit  Mi 

*  Grand  Rapids  Ml 
Guaynabo,  PR 
Honolulu,  Hi 

*  Houston,  TX 
Kansas  City,  MO 
Los  Angeles.  CA 

Miami  (Ft.  Lauderdale).  FL 
Milwaukee.  Wl 
Minneapolis,  MN 
Nashville.  TN 

*  New  Haven  CT 
New  Orleans,  LA 
New  York  NY 

*  Newark  ilselin),  NJ 
Phuadeiphia.  PA 
Pittsburgh,  PA 

St.  Louis,  MO 
San  Francisco.  CA 
Seattle  WA 
'  ^ar^pa   FL 
Washington,  DC 

Consult  local  telephone  directory  Irstings 

under  United  States  Government.  Labor 
Depadment  Office  of  Labor-Management 
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Standards,  (or  the  address  and  telephone 
number  of  the  nearest  field  office. 


*These  OLMS  field  offices  do  not  maintain 
copies  of  reports  for  public  disclosure 


Information  about  OLMS,  including  key 
personnel  and  telephone  numbers,  how  to 
obtain  LM  reports  compliance  assistance 
matenals,  the  text  of  the  LMRDA,  and 
related  Federal  Register  and  Code  of 
Federal  Regulations  (CFR)  documents,  is 
also  available  on  the  Internet  at: 

httD  '-'www  olms  dol  gov 
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Public  reporting  burden  for  this  collectior  of  information  is  estimated  to  average  12  tiours  53  mmutes  per  response  In  the 

first  yeai  J  ^ours  47  ninutes  per  respanse  in  the  second  year  ano  S  hou't  9  minutes  per  response  in  Bie  third  year.  Ttiis 
inciuaes  tne  tiirie  for  reviC^ving  insrociior^s  searching  existir>g  data  sou'ces  gathering  and  malntalrung  data  needed.  arxJ 
completing  ana  reviewing  the  collection  of  infonriation  Persons  are  ^xA  req  j-'ec  to  respond  to  Ihe  collection  of  Infomiation 
L;niess  .t  displays  a  currently  valid  0MB  conUoi  numoer    Report-ng  d(  this  in'onnation  is  mandatory  and  Is  required  l>y  tfie 
Labor  Management  Reporting  ano  Disclosure  Act  0*  1 95S  as  a.-neiOed  'or  tfie  purpose  Of  public  disctosure.  As  this  is 
puW^c  infonnation,  there  a.'e  no  assurances  c'  confidentaiit)'    i!  yen;  nave  any  conrwnents  regardlnfl  ttiis  estimate  or  any 
other  aspect  of  this  information  coflection  inctuding  suggestions  tor  reducing  this  burden,  please  send  them  to  the  U.S. 
Departr^ent  of  Labor,  Empioymeni  Standards  Aoministration  Office  of  l-abor-Management  Starvjards.  Division  of 
nierpretations  and  Standards  Room  N-5605  2X  Constitjtion  Avenue  NW  Washington,  DC  20210 


INSTRUCTIONS  FOR  FORM  T-1 
TRUST  ANNUAL  REPORT 


**Proposed  Instructions** 
GENERAL  INSTRUCTIONS 

I.  Who  Must  File 

Ever^'  labor  organization  subject  to  the 
Labor-Management  Reporting  and 
Disctosure  Act,  as  amended  (LMRDA  :  tne 
Civil  Serv'tce  Reform  Act  (CSRA),  or  the 
Foreign  Sen^ice  Act  (FSAi.  with  total 
annual  receipts  of  $200,000.  must  file 
Fonm  T-1  each  year  for  each  trust  m  which 
it  is  interested,  as  defined  in  the  LMRDA 
at  29  U.S.C.  402(1),  if  the  union's  financial 
contnbution  to  the  trust,  or  a  contnbutior 
made  on  the  union's  behalf  or  as  a  result 
of  a  negotiated  agreement  to  which  the 
union  is  a  party,  was  Si 0.000  or  more 
dunng  the  reporting  year     No  Form  T-1 
should  be  filed  for  any  labor  organization 
that  already  files  a  Form  LM-2,  -3,  or  -4, 
nor  should  a  report  be  filed  for  any  entity 
that  IS  expressly  exempted  from  reporting 
'0  the  Act.  No  separate  report  need  be 
filed  for  Political  Action  Committee  (PAC) 
funds  1'  publicly  available  reports  on  the 
PAC  funds  are  filed  with  a  Federal  or  state 
agency  o'  tor  a  political  organization  for 
which  rep-orts  are  filed  v.-ith  the  Internal 
Re.enue  Service  pursuant  to  26  U.S  C 
527    No  separate  report  is  required  for  an 
employee  benefit  plan  tnat  tiic-d  a 
complete  and  timel>  annuai  report 


pursuant  to  the  ''equi'e"'ie-^ts  of  the 
Employee  Retirement  Income  Security  Act 
of  1974  (ERISA),  29  U.S.C.  1023. 

1024(3;,  and  1030.  and  29  C  F  R. 
2520  103-1,  for  the  plan  year  ending  with 
or  within  the  year  preceding  the  year 

covered  *\.  the  .reporting  unic--  s  LM-2,  or 
if  annua  auc  ts  are  freely  a.aiiable  on 
dem^anc  ^".ae-  §  302(c)(5KB)  of  the 
.MRA   2-  ^  SC  'S6(C)(5KB). 

This  fur-T  r^T^st  be  filed  with  the  Office  of 
uabcr-Management  Standards  (OLMS)  of 

tne  u  S   Department  of  Labor's 
Depa'^.Tie'^;   Emp  _,rT-^c'V.  Standards 
Aom.-.isua* o^"    "■"•?  ac  . -ganization 
iiust  file  a  separate  ■  cnr.  "-1  for  each 
trust  that  meets  the  a'^ce  requirements. 
""heuMRDA  CSRA  a -:- S A  cover  labor 
caanizations  that  rep'esc'  employees 
A'hc  worK  in  pn^ate  inc„s',r.   t-T;.i!  .ee^  of 
the  US  Postal  Se-.  i^e  a'.:  — .,,:,s'  >  '-:e-al 
government  employees    L-jehtij'  i  aL'^jt 
.vnetner  a  laoo^  cuanization  is  required  to 
file  sh:-,^ic  be  re'e-e::  to  the  nearest 
OLr.iSfieKj  c*"i-,e 
these  r.st'uctions 


jtf  J  on  page  XX  of 


II.  When  to  File 

Fonm  T-1  must  be  filed  within  90  days  of 
the  end  of  the  trust's  fiscal  year.  The 
penalties  for  delinquency  are  described  in 
Section  VI  (Officer  Responsibilities  And 
Penalties)  of  these  instructions. 


1- 


•')  U,4 


Ifiiff.il    K('i;ist( 


If  a  trust  for  which  a  lalxx"  organization 
was  required  to  file  a  Form  T-1  goes  out  of 
existence,  a  terminal  financial  report  must 
be  filed  within  30  days  after  the  date  it 
ceased  to  exist.  Similariy.  if  a  trust  for 
which  a  latxw  organization  was  required  to 
file  a  Fomn  T-1  continues  in  existence,  but 
the  labor  organization's  interest  in  that 
trust  ceases,  a  temninal  financial  report 
must  be  filed  within  30  days  after  the  date 
that  the  labor  organization's  interest  in  the 
trust  ceased.  See  Section  IX  (Trusts 
Which  Have  Ceased  to  Exist)  of  these 
instructions  for  information  on  filing  a 
terminal  financial  report. 

III.    rHow  TO  FiLf.. 

Form  T-1  must  be  prepared  usir>g 
software  obtained  from  the  Department 
and  must  be  sutxnitted  electronically  to 
the  Department    A  Form  T-1  filer  will  t»e 
able  to  file  a  report  in  paper  format  only  if 
it  applies  for  and  is  granted  a  continuing 
hardship  exemption  of  up  to  one-year,  but 
a  paper  format  copy  may  be  submitted 
initially  if  the  filer  assert .  i  ••  n^  [^   riry 
hardship  and  files  electr^r.iuully  t.^ereafter. 

A  detailed  user  manual  for  the  electronic 
filing  software  is  included  on  the  CD-ROM 
accompanying  the  report  package. 

HARDSHIP  EXEMPTIONS 

A  labor  organization  that  must  file  Form  T- 
1  may  assert  a  temporary  hardship 
exemption  or  apply  for  a  continuing 
hardship  exemption  to  prepare  and  submit 
the  report  in  paper  format.  If  a  labor 
organization  files  both  Fonm  LM-2  and 
Form  T-1 .  the  exemption  must  be 
asserted  for  each  report,  although  in 
appropriate  circunrvstances  the  same 
reasons  may  be  used  to  support  both 
exemptions.  If  it  is  possible  to  file  Form 
LM-2,  or  one  or  nx)re  Form  T-ls 
electronically,  no  exemption  should  be 
claimed  for  those  reports,  even  ttiough  an 
exemption  is  warranted  for  a  related 
report. 

TEMPORARY  HARDSHIP  EXEMPTION: 


If  the  latx)r  organization  experiences 
unanticipated  technical  difficulties  that 
prevent  the  timely  preparation  and 
submission  of  an  electronic  h\ir,<.}    »  f  orm 
T-1 ,  it  may  be  filed  in  paper  format  by  the 
required  due  date.  An  electronic  format 
copy  of  the  filed  paper  format  do.  ur'.ert 
shall  t>e  submitted  to  the  Department 
within  ten  business  days.   Indicate  in  Item 
3  (Amended,  Hardship  Exempted,  or 
Terminal  Report)  that  the  labor 
organization  is  filmq  ths  form  under  the 
hardship e«-'"f",'ti'  r  ^^-y  ,-(U;f'-' 

Un.Tnri-  p.i'.'  •!  !.•   '.niu.ii  uittiuullir-s  :hn* 
m<ij  i>'--K,:  (i  .1  )-;,:ional  delays  st."^/  :  t^u 
brought  to  the  attention  of  if-e  Ol  MS 
Division  of  Interpretatior -  r  iJ  St.m  j.i-  :s, 
which  can  be  reached  a;  tr  c  ,):>  vr 
address,  by  email  at  olms-mail@dot- 
esagov,  by  phone  at  202-693-0123,  or  by 
fax  at  202-693-1340. 

No  f o  If  either  the  paper  filing  or  the 
.  /•    t;onic  filing  is  not  received  in  the 

timeframe  spec (//'•;)  j.'-  ■.'■  .'^■"  '(■»"'";  .v/// 
be  considered  ij.-.nt,' .-.-n/. 

CONTINUING  HARDSHIP  EXEMPTION: 

(a)  The  labor  organization  may  apply  in 
writing  for  a  continuing  tiardship 
exemption  if  Form  T-1  cannot  he  filed 
electronically  without  undue  burden  or 
expense.  Such  written  application  shall 
be  received  at  least  thirty  days  prior  to  the 
required  due  ddt..-  d  the  reportis).  The 
written  application  shall  contain  the 
infonmation  set  forthi  in  paragraph  (b). 

The  application  must  be  mailed  to  the 
following  address: 

U.S.  Department  of  Labor 
Employment  Standards  Admmibtralion 
Office  of  Labor-Management  Standards 
200  Constitution  Avenue.  N.W. 
Room  N-5605 
Washington.  DC  20210-0001 

Questions  regarding  the  application 
should  be  directed  to  the  OLMS  Division 
of  Interpretations  and  Standard ,  Ahich 
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can  t>e  reached  at  the  above  address  by 

email  at  oims-mail(Sidol-esa.qov,  by 
phone  at  202-693-0123,  or  by  fax  at  202- 
693-1340 

(b)  The  request  for  the  continuing 
hardship  exemption  shall  include,  but  not 
be  limited  to,  the  following:  (1 )  the 
justification  for  the  requested  time  penod 
of  the  exemption;  (2)  the  burden  and 
expense  that  the  union  would  incur  if  it 
was  required  to  make  an  electronic 
submission;  and  (3)  the  reasons  for  not 
submitting  the  report(s)  electronically. 
The  applicant  must  specify  a  time  period 
not  to  exceed  one  year, 

(C)  The  continuing  hardship  exemption 
shall  not  t>e  deemed  granted  until  the 
Department  notifies  the  applicant  in 
wnting    If  the  Department  denies  the 
application  for  an  exemption,  the  labor 
organization  shall  file  the  report(s)  in 
electronic  format  by  the  required  due  date 
If  the  Department  determines  that  the 
grant  of  the  exemption  is  appropnate  and 
consistent  with  the  public  interest  and  the 
pxtection  of  union  members  and  so 
notifies  the  applicant,  the  labor 
organization  shall  follow  the  procedures 
set  forth  in  paragraph  (d). 

(ii)  If  the  request  is  granted,  the  labor 
organization  shall  submit  the  report^S)  in 
paper  fonnat  by  the  required  due  date. 
The  filer  may  be  required  to  submit  Form 
T-1  in  electronic  format  upon  the 
expiration  of  the  period  for  which  the 
exemption  is  granted.  Indicate  in  Item  3 
(.-^mended,  Hardship  Exempted,  or 
Terminal  Report)  that  the  labor 
traanization  is  fihng  under  the  hardship 
exemption  procedures. 

Wofe.'  !f  either  the  paper  filmg  or  (he 
electronic  filing  is  not  received  m  the 
timeframe  specified  above,  the  repon  a-;'/ 
foe  considered  delinquent. 

SPECIAL  INSTRUCTIONS  FOR 
SUBMITTING  FORM  T-1  IN  PAPER 
FORMAT. 


Those  labor  organizations  that  are  grafted 

an  exemption  wili  be  provided  wit^  e 
report  pacl<,age  m  paper  fom?.t  wni:;h 
must  t>e  completed  ana  ^'.-ec  at  ;*-.e 
following  address 

U  S  Depa,'t.'rient  o*  ^atcr 
Employment  Slandaras  Aan',.n,st'a:ion 
Office  of  Labor-Managen-.e'^i  Stanaa-c? 
200  Constitution  Avenue   ,N.V\'. 
Room  N-5616 
Washington   DC    2C21&-O001 

Number  of  Copies 

Complete  one  of  t^e  Tvn-c  Dian>  :.:o>es 
included  in  the  repor;  package   oc  nC  ^se 
a  photocopy  of  the  form    ^he  cor-'piete: 
report  must  be  filec  with  OuMS    -^  cop. 
should  also  t^e  ma-ntainec  i-  the  a:>o^ 
organization  s  recoras 

Information  Entry 

Enfes  on  tne  repcr  s.n.oj.::  r>e  "y;:>e:  c 
cieanv  pnntec  r  biac^  ^nK    Dc  '->:•'  ^st-  a 
pencr  or  a-^,  otne'  coic  -'■- 

For  Items  3!Spla;,irg  se^-.a-ate  bc>es   e-ter 
only  one  lene'  o'  r.j-^-lye'  '^  eac*~  ccx  as 
illustrated  c-eio^     ^-se  ai  capita'  le'^.ers 
anc  pnn;  or  type  ,'^siae  the  !>cxei    ,  es  .t 
a  plank  PCX  L-ie'Aee-  .voras  arc  c 
numbers  as  app'c;:":s:e    p'"^t  c  ea-.  Sv.. 
the  n*orm,at!0'^  ca"  be  a:.c„'a'e  y 
scanned 

E"'e'''iC  U^n^be:  a'' c  5."Pe: 

U04  REC.'.OCD  COURT 

In  all  Items  anc  Schedules  dealing  with 
monetary  values,  report  amounts  In 

collars  on  .    Dc  no;  c-nte^  ce'-^ts    Round 
ceits  to  tre  .nea'est  J':  ar    £■"':&' a  s"^G'e 
V'  !''  tne  L'Cxes  tc  '('',  z",  ng  coi.a^^  '*  t'  t 
labc  cganizat'O'-  -as  -lOthing  to  report. 

Entering  Dollars: 

$1 ,573,844  -  do  not  enter  cents 

Entering  Zero: 
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n r.h 


..'0(1.'    T'rnposrii    Ri;l.. 


0 


For  items  requiring  a  'Yes"  or  "No" 
answer,  enter  an  "X"  in  the  appropriate 
box.  Do  not  use  check  marks  or  other 
marks. 


Entering  X: 

Yes 
X 


No 


Schodul.'s  1  Through  4 


ontnuialion 


if  there  is  not  enough  space  to  report  all 
the  required  infomnation  and  amounts  in 
Schedules  1  and  2,  report  any  additional 
infomnation  and  amounts  on  the  copies  of 
the  schedules  that  are  included  in  the 
report  package.  Ten  copies  of  each 
schedule  are  provided  for  this  purpose. 
More  copies  of  these  schedules  may  be 
ordered  from  any  OLMS  office. 

If  there  is  not  enough  space  to  report  all 
the  required  information  in  Schedules  3 
and  4,  report  additional  infomnation  on  the 
preprinted  continuation  pages  that  are 
included  in  the  report  package.  Two 
copies  of  such  pages  are  included  for  this 
purpose.  More  copies  of  these 
continuation  pages  may  be  ordered  from 
any  OLMS  office. 

In  the  space  provided  at  the  top  of  the 
page,  enter:  the  6-digit  file  numt>ers  of  the 
labor  organization  and  the  taist  as 
reported  in  Item  1  (File  Numt)er),  the  page 
numt)er  for  each  continuation  page,  and 
the  total  number  of  additional  pages 
attached.  Totals  from  any  additional 
pages  must  be  entered  on  the  line 
provided  in  each  schtedule. 

Addition  il  Pages 

Some  of  the  items  on  the  report  require 
that  further  details  t>e  provided  in  Item  22 
(Additional  Information)    If  there  is  not 
enough  space  in  Item  22.  enter  the 
additional  information  on  a  separate  letter- 


s\^e  pay*'  si  qi.iruj  trie  riumtK.T  tif  thn 
item  to  whit  h  t.'if  infurTTiatxin  .ippites     At 
the  top  ot  the  pa*?*'   ''nt>>r  the  6-(;1icjit  file 
numbers  of  the  Kit^.r  orq.jni/ation  and  the 
trust  as  reporteit  in  ''it'tr  i  iTiin  Njinhori 
th--  ii.rjT'  TijirtHV  tor  ejcn  cont.nuats  'H 
pajf,  jnd  the  total  numL'er  ot  additional 
pages  attached. 

IV.  Public  Disclosure 

The  I  P."'-  '-■■<  requires  that  tne  De;.jrtnH'!! 
make  reports  filed  by  labor  organi.'ations 
available  for  inspection  by  the  puDiK 
Reports  m,i,  he  viewed  and  downloaded 
from  the  C  i  N'b  /.ebsite  at  http://union- 
reports  dt  •  (}.>■.'    Reports  may  also  be 
e- jfnin»-(;  j-vj  copies  purchased  at  the 
0;-MS  Put-  r  Disciosure  Room  (202-693^ 
0125)  at  the  t,.:i>-Ainq  address  or  at  the 
OLMSfieii:  ^-f-^v  -i  .\t  .s-^  j  jribJKth  .f'  ttu/ 
reporting  oryar.i.:iit.o!i  r-  k)o<:iL-J    See 
page  XX  of  these  instructions  (or  a  list  of 
OLMS  field  offices. 

U.S.  Department  of  Labor 
Employment  Standards  "^d^in-  trntion 
Office  of  Latx)r-Managuinen!  Standards 
200  Constitution  Avenue,  NW 
Room  N-5608 
Washington,  DC  20210-0001 

V.  OrricfR  Rfsponsibilities 

AND  PfNALTIFS 

The  preskjent  and  treasurer  or  \he 
corresponding  principal  officers  of  the 
labor  organization  required  to  sign  Fonm 
T-1  are  personally  responsible  for  its  filing 
and  accuracy.  Under  the  LMRDA,  officers 
are  subject  to  criminal  penalties  for  willful 
failure  to  file  a  required  report  and  for  false 
reporting.  False  reporting  includes 
making  any  false  statement  or 
misrepresentation  of  a  material  fact  while 
knowing  it  to  be  false,  or  for  knowingly 
failing  to  disclose  a  material  fact  in  a 
required  report  or  in  the  information 
required  to  be  contained  in  the  report  or  in 
any  information  required  to  be  submitted 
with  it.  Under  the  CSRA  and  FSA  and 
implementing  regulations,  false  reporting 
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and  failure  to  report  may  result  in 
administrative  enforcement  action  and 
litigation.  The  officers  responsible  for 
signing  Form  T-1  are  also  subject  to 
cnminal  penalties  for  false  reporting  under 
Section  1001  of  Title  18  of  the  United 
States  Code. 

The  reporting  labor  organization  and  the 
officers  required  to  sign  Form  T-1  are  also 
subject  to  civil  prosecution  for  violations  of 
the  filing  requirements    According  1o 
Section  210  of  the  LMRDA  (29  US  C, 
440)  "whenever  it  shall  appear  that  any 
person  has  violated  or  is  about  to  violate 
any  of  the  provisions  of  this  title,  the 
Secretary  may  bnng  a  civil  action  for  such 
relief  (including  injunctions)  as  rr.ay  be 
apprcpnate." 


section  3ihi  of  the  LMRDA  :2i:'  U  S  C. 
402)  as  'any  receivership  trjsteesnip.  or 
other  method  of  supervision  o''  cont^o^ 
whereby  a  labor  organization  sjspen:;s 
the  autonomy  otherwise  avaiiat^ie  tc  a 
subordinate  body  unoer  its  constitute'-  :>'■ 


The  report  must  be  signed  by  the 
president  anc  treasure^  or  corresDoncing 
principal  officers  o'  the  :abo'  c^gan.zat  on 
that  .mposed  tne  trusteesf-.^p  ana  :.~.  '"e 
trustees  of  the  subordinate  ;sdc' 
organization    "^rjstees  r^ust  sgr  a'>: 
date  Form  T-i  m  tne  space  beiovN  '.■-■(■ 
c"icers  signatures  anc  telephone 
nurnbe^  in  Hens  ^3  a"C  24    Suratu'es). 

VIII.  Completing  Form  T-1 


VI.  Recordkeeping 

The  officers  required  to  fie  Form  T-1  are 
responsible  for  maintaining  records  that 
will  provide  in  sufficient  detail  the 
information  and  data  necessary  to  venfv 
the  accuracy  and  completeness  of  the 
report.  The  records  must  be  kept  for  at 
least  5  years  after  the  date  the  report  is 
filed    Any  record  necessary  to  venfy, 
explain  or  clanfy  the  report  must  be 
retained,  mcludhng.  but  not  limited  tc. 
vouchers,  worksheets,  receipts,  applicable 
resolutions,  and  any  electronic  documents 
used  to  complete  and  file  the  repel 

SPECIAL  INSTRUCTIONS 
FOR  CERTAIN 
ORGANIZATIONS 

VII.  Labor  Organizations  IN 
Trusteeship 

An,  labor  organization  that  has  piacea  a 
subordinate  labor  organization  in 
trusteeship  is  responsible  for  filing  the 
subordinate  s  annual  financial  reports. 
This  obligation  includes  the  requirement  to 
file  Form  T-1  for  any  trusts  in  which  the 
subordinate  labor  organization  is 
interested    A  t.njsleesh  p  is  de'inec  m 


ITEMS  1  THROUGH  17 

Answer  items  '  tn'ough  '~  a^   ^.st'^cted. 
Ente'  an  "X'  r.  f^e  appx^pnate  Pcx  for 
those  questions  recu.nng  a  '^es"  c  'Nc' 
answer;  00  not  lea.'e  bet'-  r;-ci-es  P^a'-> 

1.  FILE  number  —  Ente'  '  "a'  t-e  5- 
digit  file  number  that  O^N^S  assignee  ;: 
the  latxjr  organization    if  the  ia^o^ 
organization  does  not  have  tne  "•  jmoer  on 
file  and  cannot  oDtam  the  n^mt-e'  '^c"". 
pnor  reports  filed  with  the  Depa-ime-^i, 
contact  the  nearest  OttvlS  fiec  o*^^ce 
listed  on  page  XX  of  these  msfuctions  to 
obtain  the  labor  organization  s  f.ie  '■\j'^t>e' 
The  labor  organization  s  6-dgii  '"t 
number  must  aisc  be  entered  ■-.  t^e  F.e 
Number  boxes  at  the  top  o*  paces  1 
through  5  o'  Form,  T-1. 

Ente-  T  '(D''  the  6-dig:t  file  number  that 
OLMS  assignee  tc  t'-^e  t'^st    ^c  an  initial 

filing  of  a  ^orr  T- 1.  this  '^umpe'  maybe 
obtained  by  contacting  Cv*.*S  a'  the 
following  add'ess. 

U  S.  Department  c*  ^ab"' 
Employment  Stanca^Js  A,.:m.  -^^  ^-/ation 
Office  of  Labo'-Manage^-ien'  Str-Ja  cs 
200  Constit.t.on  -.e'-je   N.W. 
Room  N-bc^z 
VVashington.  DC   20210-0001 
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For  future  filings,  if  the  labor  x  j  ut.'  iti.  r 

does  not  have  the  nunhr-r  n  ♦;!.  ,inc) 
cannot  obtain  the  nunir-*  r  fn  ri!  !h-  trust  or 
tri  ,f7i  prior  r'-ports  f:!.--;  with  thf 
Depdrtment,  cunt<K,t  th«-  '  ivunst  O!  MS 
field  office  listed  on  pac)->  >  *    .f  th.-s.' 
Instructions  to  obtain  tht-  t'j  .!  s  file 
number.  The  trust's  6-<i  j ;  ??»■  t  umhor 
must  also  be  entered  in  !r>-  *  .  >  t^.^mtnT 
boxes  at  the  top  of  pages  2  thr.  uj  jh  6  of 
FormT-l. 

2    PERIOD  COVERED  -    •  -it.-  •^.-. 
Lijg-.r.nr.ig  jnd  {■ni]in<j    ;.iit;-,  u?  thu  p<.;n.>! 
covered  by  this  rf^Kirt    i  hti  report  shojii 
never  cover  moft'  •,'-  •'  ,i  K  nvjnth  penoo 
For  example,  if  it'j  tr.,  .:\  ',  .th  nth  dscal 
year  begins  on  Janu  uv  '  inj  (;nOs  on 
Do'  tnitvr  31.  enter  these  dates  as 
0 1 .  U 1 .  -.UXX  and  1 2/3 1  /20XX.  It  would 
be  incorrect  to  enter  January  1  of  one  year 
through  January  1  of  the  next  year. 

If  the  fiscal  year  changed,  enter  in  item  2 
(Period  Covered)  the  ending  date  for  the 
period  of  less  than  12  months,  which  is 
the  new  fiscal  year  ending  date,  and 
report  in  Item  22  (Additional  Infonnation) 
that  the  trust  changed  its  fiscal  year.  For 
example,  if  the  fiscal  year  ending  date 
changes  from  June  30  to  December  31 ,  a 
report  must  be  filed  for  the  partial  year 
from  July  1  to  December  31 .  Thereafter, 
the  annual  report  should  cover  a  full  12- 
month  period  from  January  1  to  Decemt>er 
31. 

3     AMENDED,  HARDSHIP  EXEMPTED, 
OR  TERMINAL  REPORT   -  Enter  an  "X" 
III  U)t;  box  III  iu;ni  J^aj  it  the  latxjr 
organization  is  filing  an  amended  Form  T- 
1  correcting  a  previously  filed  Fomi  T-1 . 
Enter  an  "X"  in  the  box  in  Item  3(b)  if  the 
labor  organization  is  filing  under  the 
hardship  exemption  procedures  defined  in 
Section  IV.  Enter  an  "X"  in  the  box  in  Item 
3(c)  if  the  trust  has  gone  out  of  business 
by  disbanding,  merging  into  another 
organization,  or  b)eing  merged  and 
consolidated  with  one  or  more  trusts  to 
fomn  a  new  trust,  and  this  is  the  trust's 
terminal  report.  Be  sure  the  date  the  trust 


reasf'd  to  exist  is  entered  in  Item  2 
(Penod  Covered)  after  the  word 
"Through  '  See  Section  X  (Trusts  Which 
Have  Ceased  to  Exist)  of  these 
instructions  for  more  infofrr.ation  on  filinq  a 
ti'rmindl  report. 

4    AFFILIATION  OR  ORGANIZATION 
NAME  —  tinter  the  name  of  the  national 

i.r  inte'^iational  labor  organization  that 
granteo  the  laUjr  organization  a  charier 

it  trie  la'xjr  organization  has  no  such 
atfihation,  enter  the  name  of  the  labor 
organization  as  cunrently  identrfied  in  the 
iabcjr  ort^anization  s  constitution  and 
hyliiws  or  other  orqanizafKinal  documents 


5  DESIGNATION  —  Enter  the  specific 
designation  that  is  used  to  identify  the 
labor  organization  such  as  [.(x^^il.  Lodge, 
Branch,  Joint  Board   Join!  Council,  Distnct 
Council,  etc. 

6  DESIGNATION  NUMBER  -  Enter  the 

nuni;>-f  t'  other  identifier   it  jn-.,  v,  wfiich 
the  MUir  i.>rgiK'!Z,ition  is  knovvn 

7  UNIT  NAME  -^  [  nter  any  additMial    >r 
.iittTn,!;*/  n.KTie  t.iy  whicti  ttie  latxH 

roaoiz-ition  IS  KnoAo  b,.;,.h  ,as  "Chicago 

Ar'-.i  L'  •'  ai 

8  MAILING  ADDRESS  OF  UNION— 

r.nter  the  cuTent  address  where  ma,'  is 
most  iikely  I'  rt-ach  th"  l.itxjr  orqanizaliun 
as  quickly  as  fwssibie    Be  sure  to  indicate 
the  first  and  last  name  of  the  person  if 
any,  to  At^rim  su^.h  m,ih  should  t.e  sent 
and  include  any  building  and  room 
number 

9  PLACE  WHERE  UNION  RECORDS 
ARE  KEPT  —  it  th.-  r.'-uir  S  n-'.jutrod  t:,: 
be  h  ft  try  the  la.*-',  r  .^rj.Hii.-otion  tc^  verify 
this  rep<irt  a.^e  !■  ept  at  tfie  .liidress 
t.-pMfled  in  Item  y  ^M.i.ling  Add^HSS  of 
Union),  answer  "Yes."  If  not.  answ-r  "No" 
and  provide  in  Item  22  (Additional 
Information)  the  address  where  the  labor 
organization's  records  are  kept. 
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10.   NAME  OF  TRUST 

o!  the  trust 


Ente''  the  name 


11.  TAX  STATUS  OF  TRUST  — Enter 

the  lax  status  of  the  trust    For  instance  a 
nonprofit  trust  may  have  a  50l!C)(3>  tax 
designation. 

12.  PURPOSE  —  Enter  the  purpose  of 
the  tnjst.  For  example,  if  the  trust  is  a 
credit  union  that  provides  loans  tc  union 
members,  the  purpose  may  be  'creoit 
union  " 

13.  MAILING  ADDRESS  OF  TRUST — 

Enter  the  current  address  where  m.ail  is 
most  Iikely  to  reach  the  tnjst  as  quickSy  as 
possible.  Be  sure  to  indicate  the  first  and 
last  name  of  the  person,  if  any,  to  whom 
such  mail  should  be  sent  and  include  any 
building  and  room  numtjer, 

14.  PLACE  WHERE  TRUST  RECORDS 
ARE  KEPT  —  tf  the  records  required  to 
be  kept  by  the  labor  organization  to  verity 
this  report  are  kept  at  the  address 
reported  in  Item  13  (Mailing  Address  of 
Trust),  answer  "Yes,"   If  not,  answer  'No' 
and  provide  in  Item  22  (Additional 
Information)  the  address  where  the  tnjst  s 
records  are  kept.   The  labor  organization 
need  not  keep  separate  copies  of  these 
records  at  its  own  location,  as  long  as 
members  have  the  same  access  to  such 
records  from  the  tnjst  as  they  would  be 
entitled  to  have  from  the  labor 
organization. 

Note:  The  president  and  treasurer  of  the 
labor  crganizaticn  are  liable  for 
maintaining  tne  records  used  to  p-eoa'-e 
lr:e  report. 

15    LOSSES  OR  SHORTAGES  — 

Answer  'Yes"  to  Item  15  if  the  trust 
ex;p>c-nenced  a  loss,  shortage,  or  other 
discrepancy  m  its  finances  dunng  the 
penod  covered,   Descnbe  the  loss  or 
shonage  m  detail  m  Item  22  (Additional 
Information),  including  such  informatior  a'^ 
the  am:  unt  of  the  loss  or  shortage  cf 
tjiids  o'  a  description  of  the  property  that 
was  lost,  how  it  was  lost  and  !c  what 


extent   if  any   there  has  beer  an 
agreement  tc  make  restitutior  c  any 
recovery  py  means  ot  repayment  fidelity 
t'ond,  insurance  or  othe'-  means 

16,   ACQUISITION  OR  DISPOSITION  OF 

PROPERTY  —  1^  Item  16  is  answerer. 
■'Yes.'  descnbe  m  item,  22  .  Add^tiona^ 
Information  i  the  manner  in  w^icr  t*~>e  t-.s" 
acquired  or  disposed  cf  p^-operr^   sue-  av 
donating  o*fice  furniture  or  eQuipme-i ': 
charitable  organizations  tracnc  i"  assets 
or  giving  away  other  tangible  propeT,  ol 
the  tnjst,   incUde  the  type  o'  p'-cpetv   its 
value,  and  the  identity  of  the  -eop-e-^t  ?• 
donor  if  any    Aisc  report  i-   tem  ,:'^  t^:e 
cost  cr  othe'  tasis  at  which  a-y  acc^rec 
assets  were  ente-ec  on  the  t-^ust  s  p:k>>'S 
or  the  cost  or  othe'  tcasis  at  wh.ch  a-^. 
assets  disposed  o'  we^e  za'-'"^e:i  o--  the 
trust  s  booKS. 

For  assets  t^at  we^e  fadec  :-   e'te-  m 
Item  22  the  ccst  boo  .ai^e  a'-.G  t'ace-in 
allowance 

17,    LIQUIDATION  OF  LIABILITIES -If 

Item,  17  (s  answe-ed  ""^  es  "  ,:.'0.-oe  i'-  Item 
22  lAddifionai  Information   ai  :;eta  's  •' 
connection  w;tr  the  ;.au.dat>on  'e:!u:::.:" 
or  wntino  o'f  of  the-  :ri.st  s  i  aD..::ies  Aific^t 
the  disbursement  o*  cash. 

FINANCIAL  DETAILS 

REPORT  ONLY  DOLLAR  AMOUNTS 

Ropol  ai;  amou-'s  .n  co'  3's  c-K    Round 
cents  tc  the  nearest  doiia'    Amounts 
ending  m  S  0'  th'ojch  S  49  should  be 

fOiiC'deo  ccw'n    AmiOurt"^  encirc;  •''  S.50 

throuof"  S  59  s-Q^ic  :•(-■  -riuncec  up. 

enter  a  single  "0"  in  the  boxes  for  items 
requinng  a  dollar  amount  if  there  is 

nothing  to  report, 

REPORTING  CLASSIFICATIONS 

Complete  all  items  and  lines  on  the  form 
as  given.  Do  not  use  different  accounting 
classifications  or  change  the  wording  of 
-  any  item  or  line. 
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ITEMS  18  THROUGH  21 

1 8  A s  S  r  T  S  -  Enter  the  total  value  of  all 
t(  ■   !   i      .  1  .bets  at  the  end  of  the 
reporting  period  including,  for  example, 
cash  on  hand  and  in  Isanks,  property, 
loans  owed  to  the  trust,  investments, 
office  furniture,  automobiles,  and  anything 
else  owned  by  the  trust.  Enter  "0"  if  the 
trust  had  no  assets  at  the  end  of  the 
reporting  period. 

19  LlABll  ITIE  s  -  Enter  the  total  amount 
of  all  the  trusts  liabilities  at  the  end  of  tf>e 
reporting  period  including,  for  example, 
unpaid  tnlls,  loans  owed,  total  arwunt  of 
mortgages  owed,  and  other  debts  of  the 
trust.  Enter  "0"  if  the  trust  had  no  liabilities 
at  the  end  of  the  reporting  period. 

20.  RECEIP  IS  -  Enter  the  total  amount 
of  all  receipts  of  the  trust  during  the 
reporting  penod  including,  for  example,     * 
interest,  dividends,  rent,  money  from  the 
sale  of  assets,  and  loans  received  by  the 
tmst.  Enter  "0"  if  the  tmst  had  no  receipts 
during  the  reporting  period. 

21.  DISBURSEMENTS -Enter  the  total 
amount  ot  jii  C;:iL)ur:,ements  made  by  the 
trust  during  the  reporting  period  including, 
for  example,  payments  to  officers  and 
employees  of  the  trust,  payments  for 
administrative  expenses,  loans  made  by 
the  trust,  and  taxes  paid.  Enter  "0'  if  the 
trust  made  no  disbursements  during  the 
reporting  period. 

SCHEDULES  1  THROUGH  4 


will  De  compatible  with  ali  commonly  used 
electronic  recordkeeping  systems.  The 
system  will  detenmine  whether  a  receipt  or 
disbursement  will  t>e  individually  identified 
or  aggregated    The  operations  of  the 
electronic  filing  software  are  described  in 
the  user  manual. 

All  "major"  receipts  during  the  reporting 
period  must  be  separately  identifiod  in 
Schedule  1.  A  'major*  receipt  r.t  .>  i  ■;  1) 
any  individual  receipt  of  $10,000  or  more; 
or  2)  total  receipts  from  any  single  entity 
or  individual  that  aggregate  to  $10,000  or 
more  during  the  reporting  period.  This 
process  is  discussed  further  t»elow. 

Al!  ':■)  !,    '"   ;  >.;>ur'  ■   ''.  -i':   during  the 
rc'i^urtiiK^  pcHuo  ii'iji,;  iic  separately 
identified  in  Schedule  2.  A  "major* 
disby  <  rv  r ;  ir    ludes;  1 )  any  individual 
disburi,cintj(,!  ^\  $10,000  or  more;  or  2) 
total  disbursements  to  any  single  entity  or 
individual  that  aggregate  to  $10,000  or 
more  during  the  reporting  period.  This 
process  Is  discussed  further  below. 

Note:  Disbursements  to  officers  and 
employees  of  the  trust  wfio  received  more 
ttian  $10,000  from  the  trust  during  the 
reporting  period  should  be  reported  in 
Schedule  3,  and  need  not  also  be 
reported  in  Schedule  2. 

Example  1    I  he  trust  has  an  ongoing 
contract  witri  a  law  firm  that  provides  a 
wide  range  of  legal  services  to  which  a 
single  payment  of  $10,000  is  made  each 
month.  Each  payment  would  be  listed  in 
Schedule  2. 


SCHEDULES  1  AND  7 
DISBURSEMENTS 


RECEIPTS  AND 


Schedules  1  and  2  provide  detailed 
information  on  the  financial  operations  of 
the  trust.  These  schedules  will  be 
populated  for  the  filer  by  the  electronic 
filing  software  as  long  as  the  trust  uses  a 
properly  configured  electronic 
recordkeeping  system  that  is  compatible 
with  the  software  provided  by  the 
Department.  The  Department's  software 


Example  2:  The  trust  received  a 
settlement  of  $14,000  in  a  small  claims 
lawsuit.  The  receipt  would  be  individually 
identified  in  Schedule  1. 

Example  3    i  he  trust  made  three 
payments  oi  S4.000  each  to  an  office 
supplies  vendor  for  office  supplies  during 
the  reporting  period.  The  $12,000  in 
disbursements  to  the  vendor  would  be 
identified  in  Schedule  2. 


Federal   Register /Vol.  67.  No.   249    Fndav 


Dp(  eniVn^r 


:no; 


■Q3-1 


Procedures  for  Completing  Schedules  1 

and  2 

Per  each  n^^ajor  receipt/disbursement 
provide  the  full  name  and  business 
address  of  the  entity  or  individual,  tvpe  of 
business  or  job  classification  of  the  entity 
or  individual,  purpose  of  the 
receipt/disbursement,  date,  and  amount  of 
the  receipl/'disbursement. 
Receipts/disbursements  must  be  listec:  m 
chronological  order;  aggregated 
receipts-'disbursements  should  be  listed  as 
Having  occurred  on  the  last  day  ot  the 
reporting  period. 


Enter  m  Column  I  A)  the  full  name  and 
business  address  of  the  entit>'  or  individual 
from  v\nich  the  receipt  was  received  or  to 
which  the  disbursement  was  made.  Do 
not  abbreviate  the  name  of  the  entirv  or 
individual. 

Enter  in  Column  I'B)  the  type  of  business 
or  job  classification  of  the  entity  or 
individual,  such  as  pnnting  company 
office  supplies  vendor,  lobbyist,  think  tanK 
marketing  firm,  bookkeeper,  receptionist, 
shop  steward,  legal  counsel  union 
mc-mber  etc. 

Enter  in  Column  (C)  the  purpose  of  the 
receipl'disbursement,  which  means  a  bne-f 
statement  or  descnption  of  the  reason  the 
receipl'disbursement  was  made. 

Enter  in  Column  (D)  the  date  that  the 
receipl'disbursement  was  made    The 
date  of  receipt/disbursement  tor  reporting 
purposes  is  the  date  the  trust  actually 
receives  or  disburses  the  money,  rather 
than  the  date  that  the  nght  to  receive,  o^ 
the  obligation  to  disburse,  is  incurred    As 
noted  above,  aggregated 
receipts/disbursements  shall  be  reported 
on  the  last  day  of  the  reporting  penod 

Enter  in  Column  {Ei  the  amount  of  the 
receipl'disbursement. 

SCHEDULE  3  -  DISBURSEF^ENTS  TO 
OFFICERS  AND  EMPLOYEES  OF  THE 


TRUST  -  P?eport  alt  direct  and  indirect 

disbursc-Tients  t:  officers  and  employees 

of  the  trust  who  ^eceivec  r-io^e  t^a" 
SIO.OOC  in  gross  saianes   a^iCAances   and 
other  direct  and  :ndi,'ec:  c!!St>u"se"^e^'.s 
f^orr^  the  tojs!  cunnc  the  ■'epori.nc  oenod. 

NOTE:  A  "v^  rer:  J  sro'se--.e-'' fo  an 
?^ice'  c  e'^iD'C.ee  -s  a  Pa>  '^■e-~?  made  by 
the  irijst  to  the  officer  or  err,p>oyee  in  the 
'crw  of  cash,  property,  goods,  services,  or 


A'-  "^rairect  o'St^-ie-^ient'to  an  officer  or 
employee  >i  a  payment  made  by  the  trust 

to  anotner  party  for  cash  property  goods, 
sen'ices.  or  other  f-^mgs  r'  .£  ..e   oceived 
Sv  o;  on  De^a/'  c'  f'^e  c'^ct-'  :-  employee. 
"On  behai'  C'^  trie  ^"'.ce-  j-  enoioyee' 
means  rece  .ea  t,  a  pa't.  :  ''-er  than  the 
office'' c ■'  e"ioic <ee  c'  '"t  '^.. s:  ^or the 
personal  ir^eresr  o'  i-e-t/..'  -'  ine  officer  or 
enplOi'ee    Sjc-  Da\'-nents  include 
payments  maae  i,  tre  trust  for  charges 
en  an  azcount  :'  :'ie  '.'ust  for  credit 
e.Ktenaeo  t:  or-  pi^znasos  by,  or  on  behalf 
of,  the  officer  or  employee. 

Column  A;  Exe-  r  v^e  tx  xe-^  m  Column 
iA)  the  las;  ra-re  'irst  name,  and  middle 
initial  o<  all  pe'&ons  vn-c  received  $10,000 

or  more  m  tolai  disburse'--:L-.ts  from  the 
f-ust  dunng  the  repcrting  t>e')x   as  well 
as  the  title  o'  trie  pos'tio'-  "^t-ic  *  v  ta:' 
officer  or  empiovee  listea     '  an  o'Scer  or 
employee  helo  nore  tnan  o'le  position 
during  the  reporting  penoc  is'  each 
position  and  the  dates  ■^o^r<c.  ^-.ch  the 
person  held  t'-'O  position. 

Column  (B):  Ente-  fe  total  of  all  net 
salary  disbursements  dunng  the  reporting 
period  for  the  salary  of  each  officer  or 
employee. 

Column  (Ci   Enter  the  total  of  all 
d  St:  jrseT-.ents  curing  the  reporting  period 
tor  the  transmittal  of  taxes  paid  on  t>ehalf 
of  the  officer  or  employee,  including 
withholding  taxes  and  direct  taxes. 

Withholding  taxes  include  all 
disbursements  to  federal,  state,  county 
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and  muniapal  government  agencies  for 
the  transmrttal  of  taxes  withheld  from  the 
salaries  of  officers  and  emp>loyees. 

Direct  taxes  include  all  taxes  assessed 
against  and  paid  by  the  trust,  including  the 
trust's  FICA  taxes  as  an  employer. 

Colunui  iD):  Enter  the  total  of  all 
Oi,sburbMir>ents  dunng  the  reporting  period 
for  other  payroll  deductions  (other  than  for 
taxes). 

Coiunu!  (E):  Enter  the  total  allowances 
made  by  direct  and  indirect  disbursements 
to  each  officer  or  employee  on  a  daily, 
weekly,  monthly,  or  other  periodic  basis. 
Do  not  include  allowances  paid  on  the 
basis  of  mileage  or  meals  which  must  be 
reported  in  Column  (F)  or  (G),  as 
applicable. 

(olurTin  iF):  Enter  all  direct  and  indirect 
disbursements  to  each  officer  or  employee 
that  were  necessary  for  conducting  official 
business  of  the  trust,  except  salaries  or 
allowances  which  must  be  reported  in 
Columns  (B)  and  (E).  respectively. 

Examples  of  disbursements  to  be  reported 
in  Column  (F)  include:  all  expenses  that 
were  reimbursed  directly  to  an  officer  or 
employee,  meal  allowances  and  mileage 
allowances,  expenses  for  officers'  or 
employees'  meals  and  entertainment,  and 
various  goods  and  services  furnished  to 
officers  or  employees  but  charged  to  the 
trust.  Such  disbursements  should  be 
included  in  Column  (F)  only  if  they  were 
necessary  for  conducting  official  business; 
otherwise,  report  them  in  Column  (G). 
Also  include  in  Column  (F)  travel 
advances  that  are  not  considered  loans  as 
explained  in  the  instructions  for  Schedule 
4  (Loans  Receivable). 

Do  not  report  the  following  disbursements 
in  Schedule  3: 

•  Reimbursements  to  an  officer  or 
employee  for  the  purchase  of 
investments  or  fixed  assets,  such  as 
reimbursing  an  officer  or  employee  for  a 


file  cabinet  purchased  for  office  use: 

•  i'  In  c!   list  ursements  for  temporary 

•  Jg  ng  (room  rent  charges  only)  or 
if.msportation  by  public  carrier 

necess.!f>  f-jr  lonouctinq  offici.ji 
business  while  the  officer  or  employee  is 
in  travel  status  3-/>3y  from  his  or  her 

h.jfiie  <)fv;  ;.'ru-ici;,.,il  r;lace  of  •^riipicyint-n' 
with  tht!  n,\,t  it  ;_.i,(n>'nt  i\  m.trj.'  [yy  the 
trust  direct!,  tc  tni-  pr,,.,o,'f  .,[  through  a 
credit  an^ngement; 

•  Disbursements  made  by  tfit  Ujst  to 
someone  ottier  than  an  >ffi<  er  or 
employee  as  a  result  of  Ir an  >.).  tions 
arranged  by  an  officer  or  em;^  i .  ,.;e  in 
which  property,  goods,  services,  or 
other  things  of  value  were  rprr  ved  tv 
or  on  behalf  of  the  trust  rdthf  r  tndn  trie 
officer  or  employee,  such  as  rental  of 
offices  and  meeting  rooms,  pur-rhasr.  of 
office  supplies,  refreshments  an  1  (t.'u  r 
expenses  of  meetings    i-  ;!  f  kkI  and 
refreshments  for  the  entertdinnient  of 
groups  other  than  the  officers  or 
employees  on  official  business; 

•  Office  supplies,  equipment,  and  facilities 
fumished  to  officers  or  employees  by 
the  trust  for  use  in  conducting  official 
business;  and 

•  Maintenance  and  operating  costs  of  the 
trust's  assets,  including  buildings,  office 
fumiture,  and  office  equipment; 
however,  see  'Special  Rules  for 
Automobiles"  below. 

Coluinn  (G):  Enter  all  other  direct  and 
indirect  disbursements  to  each  officer  or 
employee.  Include  all  disbursements  for 
which  cash,  property,  goods,  services,  or 
other  things  of  value  were  received  by  or 
on  behalf  of  each  officer  or  employee  and 
were  essentially  for  the  personal  benefit  of 
the  officer  or  employee  and  not  necessary 
for  conducting  official  business  of  the 
trust. 

Include  in  Column  (G)  all  disbursements 
for  transportation  by  public  carrier 
between  the  officer  or  employee's  home 
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and  place  of  employment  or  for  other 

transponation  not  involving  the  conduct  of 
official  business  Also,  include  the 
operating  arvd  maintenance  costs  of  all  the 
tmst  s  assets  (automobiles,  etc  )  furnished 
to  officers  or  employees  essentially  for  the 
officers  or  employees'  personal  use  rather 
than  for  use  in  conducting  official 
business. 

Do  not  includG  in  Column  (G)  loans  'o 
officers  or  employees,  which  must  t>e 
reported  m  Schedule  4  (Loans 
Receivable). 

Column  (H):  Add  Columns  (B)  through 
(G)  of  each  Line  and  enter  the  totals  in 

Column  iH), 

Enter  the  totals  of  lines  1  through  9  for 
each  Column  on  Line  10, 

SPECIAL  RULES  FOR 
AUTOMOBILES 

include  m  Column  (G)  of  Schedule  3  that 
portion  of  the  operating  and  maintenance 
costs  of  any  automobile  owned  or  leased 
by  the  trust  to  the  extent  that  the  use  was 
for  the  personal  benefit  of  the  officer  or 
employee  to  whom  it  was  assigned    This 
portion  may  be  computed  on  the  basis  of 
the  mileage  dnven  on  official  business 
compared  with  the  mileage  for  personal 
use    The  portion  not  included  in  Column 
fG)  must  be  reported  in  Column  if). 

Alternativeiy,  rather  than  allocating  these 
operating  and  maintenance  costs  between 
Columns  (F)  and  (G),  if  SO'^o  or  more  of 
the  officer  or  employee  s  use  of  the 
vehicle  was  for  official  business,  the  trust 
may  enter  m  Column  (F)  all  disbursements 
relative  to  that  vehicle  with  an  explanation 
in  item  22  (Additional  Infonnationi 
indicating  that  the  vehicle  was  also  used 
part  of  the  time  for  personal  business. 
Likewise,  if  less  than  50%  of  the  officer  or 
employees  use  of  tne  vehicle  was  for 
official  business  the  trust  m.ay  report  all 
disbursements  relative  to  the  vehicle  m 
Column  (G)with  an  explanation  m  item  22 
indicating  that  the  vehicle  abs  ais.c  used 


part  of  the  time  or  officia  t^usmess. 

The  amount  of  dec.''ease  ir  tne  ma'te' 
value  of  an  autonx)bile  usee  c,e'  5(''c  lor 
the  personal  benefit  of  a'~,  otfce-  o- 
empicvee  mjst  aisc  be  repcieo  m  item 
22 

SCHEDULE  4  -  LOANS  RECEIVABLE  - 

Repx>rt  details  of  al  direct  anc  i^^d^ec 
loans  (Whether  o^  "ot  evrde-^^ec  t, 
promissory'  notes  or  secuTtC  t:-. 
mortgages!  owed  to  the  l'"ust  at  a-^.  time 
dunng  the  repormg  penod  f,  o'^-ce's, 
employees  o^  m.em^bers  ot  tne  repo'^mc 
labor  organisation  v.  hose  i-'debteoness  to 
the  trust  dunng  the  '•epolmg  peroc 
exceeded  S250    An  exan-ipie  c'  ar 
indirect  loan  is  a  disbursement  ::y  the  trust 
to  an  educational  mstttut  or  fo'  f^e  tuition 
expense  of  an  o*ficer.  emp.c.ee   o' 
member  that  must  be  repaid  t:  t^ie  t-^jst  by 
that  individual    3e  su^e  tc  'ep:.-  a,  ica's 
that  were  made  anc  repaid   '-  'j^  dv^nng 
the  '■eportng  p>enc>c 


d.'ic  saiars' 

"^  s  J  must 


NOTE:   ^Jvance':  <' 
advances,  a^e  cons^cie^ej 
be  reportea  "'  Sz'^ecu'e  <   .  :a''S 
Receivable;    Mo/.eve'  sj-c^cesfo 
officers  ana  tr.pic^.t-es  :'  c^e  "vst  for 
travel  expenses  --ecessa'v  '.; '  conducting 
official  business  a-o  f^::  .z-iCe-Bd loans 
if  the  fcllo^ing  cond  !>:>-^s  a-o  '-<-! 

•  The  a'ncjn:  c's'  ac.a-:e  *cr  a  specific 
trp  J  yes  ':c:  CKceec  'de  amount  of 
expe"'Ses  ^easo^ac^  e-pezicdto  be 
mcjrec  ^c  Okies'  va^e  r  r:e  near 
fu'ure  ana  tne  antourt  z'  ye  advance  is 
fully  '^epaid  or  fully  accounted  for  by 
vouchers  or  paid  receipts  within  30  days 
after  the  completion  or  cancellation  of 
the  travel. 

•  The  amount  of  a  standing  advance  to  an 
officer  or  employee  who  must  frequently 
travel  on  official  business  does  not 
unreasonably  exceed  the  average 
monthly  travel  expenses  for  which  the 
individual  is  separately  reimbursed  after 
submission  of  vouchers  or  paid  receipts, 
and  the  individual  does  not  exceed  60 


U- 
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days  without  engaging  in  official  travel. 

See  the  instrvctions  for  Schedule  3 
(Disbursements  to  Officers  and 
Employees  oftfie  Trust)  for  reporting 
travel  advances  that  meet  these  criteria. 

C c  iunu)  I  Ai   t  or  each  loan  to  each  officer 
and  employee  Of  memt  <  ;    .(  tne  union, 
enter  the  following  inforukJiior,  on  Lines  1 
through  4  (and  on  additional  pages  if 
necessary): 

•  The  name  of  each  officer,  employee,  or 
member  of  the  union  v-.^i     ►  'otal  loan 
indebtedness  to  the  trui,;  at  any  time 
during  the  reporting  period  exceeded 
$250; 

•  The  purpose  of  each  loan; 

•  The  security  given  for  each  loan;  and 

•  The  terms  of  repayment  for  each  loan. 

For  each  officer  or  employee  listed, 
indicate  after  each  name  either  "O' 
(officer)  or  "E"  (employee). 

Column  (B):  Enter  on  Lines  1  through  4 
the  loan  amounts  outstanding  at  the  start 
of  the  reporting  period  from  each  listed 
individual.  Enter  on  Line  5  the  total  from 
any  additional  pages.  Add  Lines  1 
through  5  and  enter  the  total  on  Line  6. 

Colunm  (C]  Lnter  on  Lines  1  through  4 
the  amount  of  loans  made  during  ihe 
reporting  period  to  each  listed  individual 
and  txisiness  enterprise.  Enter  on  Line  5 
the  total  from  any  additional  pages.  Add 
Lines  1  through  5  and  enter  the  total  on 
Line  6 

Columns  \U){\]  ind  (D)(2):  Enter  on 
Lines  1  througfi  ;   •  ■    iniount  of  loan 
repayments  dunng  the  reporting  period 
from  each  listed  individual  and  business 
enterprise.  Use  Column  (D)(1 )  to  report 
repayments  received  in  cash.  Use 
Column  (D)(2)  to  report  repayments  made 
in  a  manner  other  than  cash,  such  as 
repayments  made  by  officers  or 


employees  by  means  of  deductions  from 
their  salaries    Enter  on  Line  5  the  totals 
from  any  additional  page  i    A-io  Lnes  1 
thrr^ugh  *;   C  ^k.nvM,  (Dn  :  ;  and    DH2i,  .md 
enter  the  ti.uiK  on  Line  '>     rx;)l.i:r;  ic  \\-rr\ 
22  '  AO'Miondi  InduTPatkjn  '  am  riuf'-t.^isn 
'iniijunts  '^^!^K•'^_•.:C  in  C.;!j!n"i  iDh/j. 

Column  (E):  L-ittM  ,  fi  t  ir„-s  1  throuyh4 
the  loan  ,im''ur-! ;.  (../.sLrviin.;  ,j{  !*  >^  end 
of  the  reiKirtitiy  j-mkhJ  I.,!  <-a:h  \>-,'--6 
indi.h!uci^  .in;  L>usiness  eiiterprii,o    Ln:er 
on  Litic  L  Uvj  total  from  any  additional 
pages.  Add  Lines  1  tiirough  5  and  enter 
the  total  on  Line  6.   If  any  loans  receivable 
were  liquidated  reduced  or  written  off 
during  the  report;  v^  :"-nc><,\  the  reason 
and  the  amount  must  be  reported  in  Item 
22  (Additional  Information). 

ADDITIONAL  INFORMATION 
AND  SIGNATURES 

22     ADDITIONAL  INFORMATION  —  Use 
Item  22  to  provio-    1 1  nl.onal  information 
as  indicated  on  Form  1-1  and  in  these 
instructions.  Enter  the  number  of  the  item 
to  which  the  information  relates  in  the  Item 
Number  column.  If  there  is  not  enough 
space  in  Item  22.  report  the  additional 
information  on  a  separate  letter-size 
page(s).  Be  sure  to  include  the  following 
at  the  top  of  each  page:  the  name  of  the 
labor  organization,  its  6-digit  file  number 
and  that  of  the  trust  as  reported  in  Item  1 , 
and  th-'  rending  date  of  the  reporting 
period  a  ,  reported  on  the  second  line  of 


23-24.  SIGNATURES —The completed 
Form  T- 1  that  r-  fu-d  with  OLMS  fDUSt  be 
signed  by  both  the  president  and 
treasurer,  or  corresponding  principal 
officers,  of  the  labor  organization.  If  an 
officer  other  than  the  president  or 
treasurer  performs  the  duties  of  the 
principal  executive  or  principal  financial 
officer,  the  other  officer  may  sign  the 
report.   If  an  officer  other  than  the 
president  or  treasurer  signs  the  report, 
enter  the  correct  title  in  Item  23  or  24,  and 
explain  in  Item  22  (Additional  Information) 
why  the  president  or  treasurer  did  not  sign 
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the  report    OLMS  has  implemented  a 
system  to  permit  individuals  to  sign 
eiectronically  submitted  forms  with  digital 
signatures,  information  about  this  system 
can  t>e  obtained  on  the  OLMS  website  at 
ntt^Mww  dol.qov/esa/reqs/coTipliancei oi 
rr.s/diqttal-signatures.htm.    Enter  the  date 
the  report  was  signed  and  the  telephone 
number  at  which  the  signatories  conduct 
official  business;  a  pnvate,  unlisted 
telephone  number  does  not  have  to  be 
reported    On  a  paper  Form  T-1  submitted 
pursuant  to  an  exemption,  original 
signatures  are  required:  stamped  or 
mechanical  signatures  are  not  acceptable 

IX.  Trusts  That  Have  Ceased 
TO  Exist 

II  the  trust  has  gone  out  of  existence  as  a 
trust  in  wh'Ch  a  latx)r  organization  is 
interested,  the  president  and  treasurer  ot 
the  labor  organization  must  file  a  terminal 
financial  report  for  the  period  from  the 
beginning  of  the  fiscal  year  to  the  date  of 
termination.  A  terminal  financial  report 
must  be  filed  if  the  tnjst  has  gone  out  of 
business  by  disbanding,  merging  into 
another  organization,  or  being  merged 
and  consolidated  with  one  or  more  trusts 
to  form  a  new  trust,   Similariy,  if  a  trust  .n 
which  a  latx)r  organization  previously  was 
interested  continues  in  existence,  but  the 
latx)r  organization  interest  temiinates.  the 
!atx)r  organization  must  file  a  terminal 
financial  report  tor  that  trust. 

The  terminal  financial  report  must  be  filed 
iVithin  30  days  after  the  date  of  termination 
tc  the  following  address 

US.  Department  of  Labor 
Em.ployment  Standards  Administration 
Office  of  Labor-Management  Standards 
200  Constitution  Avenue.  N  W 
Room  N-5616 
VVash^nqton   DC  202 ■> 0-0001 


•  Enter  the  date  the  irust  c  the  labo' 
organization's  nteres'  m  tne  tr^st 
ceased  tc  exist  ir.  .ten~  2  a*^:e'  t"e  A^d 

""hroogh.' 

•  Enter  an  "X'  n  the  t>c>  -:  ^te-^.  3(c) 
indicating  tnat  t^e  t-jst   d'  !he  labc 
organization's  rterest  -  t'~e  t^js: 
ceased  to  exist  ojnng  the  reporting 
penod  and  that  th:s  is  tne  te^^^ina  Form 
T-1  for  the  ti^jst 

•  Enter  "3ic)'  m  the  Item  Number  co'umn 
In  Item  22  (Additional  mfo'-n-.ation  ■  and  .  • 
provide  a  detailed  siate^e^'  c'  t-e 
reason  the  trust  c  the  labc' 
c^ganizatior's  interest  m  the  f^s' 
ceasec  tc  exist    I*  the  t'-jst  reasec  t: 
exist,  also  .'■ep'On  i"  iter;  22  pia'-.f  *:  •  the 
disposition  o'  ihe  i"L>st  s  c^,sr  a"::  otne? 
assets  i'  any    ^'■■o,-<ce  the  na—e  an  ■ 
address  c*  the  person  c  c^ganiZatio". 
that  wii;  retain  the  records  of  the 
tenr.inatec  cngan  zat;on    If  the  trust 
merged  with  another  tnjst,  report  that 
organization's  na^e  and  address. 

Contact  the  nearest  OlMS  fieio  office 
MS  tec  below  if  you  have  questions  about 

*:iinc  a  te-n-,,-,a:  ^eoor: 


To  complete  a  terminal  repod  on  Form  T- 
1,  follow  the  instructions  in  Section  Vlli 
and.  in  addition. 
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Public  reporting  txjrden  for  this  collection  o! 
information  is  estimated  to  average  6  riours  sS 
minutes  per  response,  including  the  tme  for  re-iewmp 
instAictJons.  searching  existing  data  sources 
palhenng  and  maintaining  data  neede<:l  and 
CAompleting  and  reviewing  the  coHecbon  o< 
intonnatton   Persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it  displays  a 
currentty  valid  0MB  control  number    Reporting  o'  tn,s 
information  is  mandatory  ano  is  required  b>  the 
Labor-Management  Reporting  and  DisciC'Sure  Act  :)• 
1959,  as  amended,  for  the  purpose  of  public 
disclosure    As  this  is  public  tntormation,  thert  arc  no 
rissurances  of  confidentiality.   If  you  have  any 
comments  regarding  this  estirrvate  or  any  other  aspect 
0*  this  ;nforrri3tion  collection,  including  suggestions  tor 
reducing  this  burden,  please  send  them  to  the  U  S 
Department  of  Labor   Employment  Standards 
Administrabon,  Otfice  of  Latxir-Maaagernent 
Standards,  Division  of  Interpretations  anc  Standards 
Room  N-5605,  200  Constitution  Avenue   K.\ 
WashinQtor.   DC  202 1C 


Instructions  For  Form 
LM-3  Labor  Organization 
Annual  Report 

**Proposed  Instructions** 
GENERAL  INSTRUCTIONS 


I.  Who  Must  File 


ManagefTient  Reporling  and  Disclosure  .Act  o' 
1959,  as  amended  (LMRDA),  the  Civi;  Service 
Reform  Act  ;CSflAi  or  the  Foreign  Service 
Act  (FSA)  must  file  a  financial  report.  Form 
LM-2.  LM-3,  cr  LM-4.  each  year  with  the 
Office  of  Labor-Management  Standards 
(OLMS)  of  the  U.S.  Department  of  Labor's 
Employment  Standards  Administration 
These  laws  cover  labor  organizations  that 
represent  employees  who  work  in  pnvate 
industry,  employees  of  the  U.S.  Postal 
Service,  and  most  Federal  government 
employees.  Labor  organizations  that 
represent  only  state,  county,  or  municipal 
govemnnent  employees  are  not  covered  by 
these  laws  and,  therefore,  are  not  required  to 
file,  except  that  any  "conference,  general 


or 


commrttee   loini  or  system  t\,,d';':   ;" 
council'  that  is  sutx)rdinate  tc  a  ".it':: 
internatonal  latx>r  organuTation  >'>  a  i3L«  ' 
organization  under  the  LMRQA  an,:  therefore 
IS  required  tc  file  a  finanaa  ,'epoi  r*  \*~.p- 
national  or  inlemiationa!  Iat«x  orQanizati.:'-  ij  ?, 
labor  organization  engaged  i^  ar  nd^st-^v 
affecting  commerce  v/ithm  the  meaning  '3f 
section  Z\u  of  the  lMRDA    if  ,o.,,  ■'-ave  a 
question  about  whethe'  :ne  iaLv'>'  o';;r-'^  r,-^t'~''n 
IS  'equired  to  fiie.  conta  ~*  the  '"■(ra'tsl  O^'.'b 
heic  office  listed  a'  tr-.p  era  o'  these 
nst'-jctions. 


II.  What  Form  to  File 


Every  lat>or  caanc 
LMRDA  CSR,A  c 

^eco  r!s  0'  'ess  tha 


b.,Lit-:'  t; 


Pi\  ,-nnual 
na>  file  the 
simpirfiec  annua  "ep.""  .'  'rrr,  LM-3.  if  not  in 
trusteeship  as  defined  in  Section  IX  of  these 
instructions  ^he  term  "total  annual  receipts" 
means  all  fmanc.a  receipts  of  the  labor 
organization  cj'  ra  its  f'';:a:  year,  regardless 
of  the  sou^  e  ric  .. : '  l  receipts  of  any  special 
funds  as  ^escnix-o  n  section  VIII  (Funds  to 
be  Repcdej '  ot  these  instructions.  Funds  of  a 
trust  in  vvhcr-  the  labor  organization  is 
interested  si    jc  • -ot  be  included  in  the  total 
annual  receipts  considered  when  determining 
which  form  to  file. 

Labor  organizations  wrth  total  annual  receipts 
of  $200,000  or  more  and  those  in  taisteeship 

must  file  the  more  detailed  Fc.nri  LM-2.  Latxjr 
organizations  with  less  than  $10,000  in  total 
annual  receipts  may  file  the  abbreviated 
annual  report  Form  LM-4.  if  not  in  trusteeship. 

NOTE;  Certain  labor  organizations  are 
required  to  file  Fonm  990,  Return  of 
Organization  Exempt  from  Income  Tax,  with 
the  Internal  Revenue  Service  (IRS).  The  IRS 
will  accept  a  copy  of  the  labor  organization's 
Form  LM-3  to  provide  some  of  the  information 
required  by  Form  990.  See  the  instructions 
for  the  current  Form  990  for  details.  Filing 
Form  LM-3  with  the  IRS  does  not  satisfy  the 
lalx)r  organization's  reporting  requirement  with 
the  U.S.  Department  of  Labor. 


<t  UiJ 
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III.  When  to  Fur 

Form  LM-3  must  be  filed  within  90  days  after 
the  end  of  the  labor  organization's  fiscal  year 
(12-month  reporting  period).  The  law  does 
not  authorize  the  U.S  Department  of  Labor  to 
grant  an  extension  of  time  for  filing  reports  for 
any  reason. 

If  the  labor  organization  went  out  of  existence 
during  its  fiscal  year,  a  terminal  financial 
report  must  be  filed  within  30  days  after  the 
date  it  ceased  to  exist.  See  Section  XII  (Labor 
Organizations  Which  Have  Ceased  to  Exist)  of 
these  instructions  for  information  on  filing  a 
terminal  financial  report. 


complete  Items  4  through  8  in  their  entirety.  If 
the  lat»el  information  is  con-ect,  leave  Items  4 
through  8  blank. 

The  latwr  organization's  fne  n.jn'x'^  is  t^p  6- 
digit  number  on  the  first  nne  of  the  :ah»>i    it  tho 
I  t  ■^'  organization  does  not  have  a  label  and 
trie  numt)er  cannot  be  obtained  from  prior 
reports  filed  /.  tr  the  Department,  the  nunu-^r 
can  be  obtained  from  the  OLMS  website  at 
www.union-reports.dol  gov  or  by  contacting 
the  nearest  OLMS  field  office  i'^to.;    n  ;,age 
XX  of  these  instnjctions.  The  latxjr 
organization's  6-digit  file  numt>er  must  also  be 
entered  in  the  File  Numt>er  boxes  at  the  top  of 
each  page  of  Form  LM-3. 


IV.  Where  to  File 

One  completed  Form  LM-3  and  any  required 
attachments  must  be  filed  with  the  U.S. 
Department  of  Labor  at  the  following  address: 

U.S.  Department  of  Labor 
Employment  Standards  Administration 
Office  of  Latx)r-Management  Standards 
200  Constitution  Avenue,  NW,  Room  N-5616 
Washington.  DC  20210 

If  available,  use  the  pre-addressed  envelope 
enclosed  with  this  report  package  to  file  Form 
LM-3. 

Nufnljer  of  Copies 

Complete  one  of  the  two  blank  copies 
included  in  the  report  package;  do  not  use  a 
photocopy  of  the  fomi.  The  completed  report 
must  be  filed  with  OLMS.  A  copy  should  also 
be  maintained  in  the  latxir  organizatwn's 
records. 

A'! dress  Latifl 

If  the  report  package  was  mailed  to  the  latxjr 
organization  with  an  address  label,  peel  off 
the  label  and  place  it  in  the  designated  box  on 
page  1  of  the  form.  Use  the  prepnnted  lat)el 
even  if  the  information  on  it  is  incorrect.  If  any 
of  the  infonmatk)n  on  the  label  is  incorrect. 


V.  Public  Disclosure 

The  LMRDA  requires  that  'ho  Dop  i'"f'i*  nt 
make  latxjr  organization  financial  reports 
available  for  inspection  by  the  public    Reports 
may  t>e  viewed  and  downloaded  frorii  the 
OLMS  website  at  www. union-reports  dol.gov. 
Copies  of  reports  and  union  constitutions  and 
bylaws  can  also  be  ordered  at  ttio  same 
website.  Reports  may  also  be  examined  and 
copies  purchased  at  the  OLMS  Public 
DisckDsure  Room  at  the  above  address  in 
Section  IV  (How  To  File)  or  at  the  OLMS  field 
office  in  whose  jurisdiction  the  reporting 
organization  is  located.  See  page  XX  of  these 
instructions  for  a  list  of  OLMS  field  offices. 

VI.  Officer  Responsibilities  AND 

Penalties 

The  president  and  treasurer  or  the 
corresponding  principal  officers  of  the  labor 
organization  required  to  sign  Fonv;  UA-^  are 
personally  responsible  for  its  filin  j  sn  ' 
accuracy.  Under  the  LMRDA  ofti    -^s  .vc 
subject  to  criminal  f)enalties  t  .r  /vitui  fdi  uf  to 
file  a  required  report  and  for  t  vst-  a  ;x  mng. 
False  reporting  includes  manny  .hp,  f  use 
statement  or  misrepresentation  of  a  material 
fact  while  knowing  it  to  be  false,  or  for 
knowingly  failing  to  disclose  a  material  fact  in 
a  required  report  or  in  the  information  required 
to  l>e  contained  in  it  or  in  any  information 
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required  to  L>e  submitted  with  it.   Under  the 
CSRA  and  FSA  and  irriplementing  reguiattons 
false  retx)rling  and  failure  to  report  may  resu!', 
in  administrative  enforcement  action  and 
litigation    The  officers  responsible  for  signing 
Form  LM-3  are  also  subject  to  cnmma 
penalties  tor  false  reporting  under  Section 
1001  of  Title  18  of  the  United  States  Cooe. 

"The  reporting  labor  organixiaticn  and  the 
officers  required  to  sign  Form  LM-3  are  also 
subject  to  civii  prosecution  for  violations  of  the 
filing  requirements    According  to  Section  210 
cf  the  LMRDA  (29  U  S  C.  440).  "whenever  n 
shall  appear  that  any  person  has  violated  or  is 
about  to  violate  any  of  the  provisions  of  this 
title,  the  Secretary  may  bring  a  civii  action  for 
sjch  relief  i including  injunctions)  as  may  De 
aopropnate  ' 

VII.  Recordkeeping 

The  off)cers  required  to  file  Formi  lM-3  are 
responsible  for  maintaining  records  that  will 
provide  in  sufficient  detail  the  information  and 
data  necessary  to  verify  the  accuracy  and 
completeness  of  the  report    The  records  <r.i.si 
be  kept  for  at  least  5  years  after  the  date  the 
report  IS  filed.  Any  record  necessar^'  tc  verify 
explain  or  clarify  the  report  must  be  retamod 
including,  but  not  limited  to  vouchers 
wo.'i^sheets.  receipts,  applicable  resciutions, 
and  any  electronic  documents  used  tc 
complete  and  tile  the  report 


VIII.  Funds  To  Be  Reported 

The  labor  organization  s  Form  lM-3  nrust 
report  financial  information  for  all  funds  of 
the  labor  organization    include  an , 
special  purpose  funds  or  accounts  such 
as  strike  funds,  vacat^cn  funds,  and 
scholarship  funcs  even  if  thO;  are  not  part 
of  the  labor  organization  s  genera; 
treasury. 

All  labor  organization  political  action 
committee  (PAC)  funds  are  considered  to 
be  labor  organization  funds.  However,  to 
avoid  duplicate  reporting,  PAC  funds 


which  are  kept  separate  from  the  labor 
organization's  treasury  are  not  required  to 
oe  included  in  the  labor  organization's 
'"cm  LM-3  if  publicly  available  reports  on 
the  PAC  funds  are  filed  with  a  Federal  or 
state  agency 

The  laDor  organization  is  required  to  report 
information  about  any  trust  in  which  it  is 
interested  on  the  Form  T-1 .  See  Section  X 
(Tnsts  ir  Which  A  Lalx>r  Organization  Is 

Interested). 


SPECIAL  INSTRUCTIONS 
FOR  CERTAIN 
ORGANIZATIONS 

IX.  Labor  Organizations  in 
Trusteeship 

Any  iat;Mor  organization  that  has  placed  a 
subordinate  latx>r  organization  in 
trusteeship  is  responsible  for  filing  the 
subordinate's  annual  financial  report.  A 
trusteeship  is  defined  in  section  3(h)  of  the 
LMRDA  as  "any  receivership,  trusteeship, 
or  other  method  of  supervision  or  control 
whereby  a  labor  organization  suspends 
the  autonomy  otherwise  available  to  a 
subordinate  body  under  its  constitution  or 
bylaws  ' 

Annual  financial  reports  filed  for  any  lat>or 

organ, zatio"  in  f^steeship  must  be  filed 
zn  Form  l'.'-2  ^3t•^e'  'han  Form  LM-3.  The 
repo.l  mi„s:  Le  siq-e::  oy  the  president 
and  treasure' .  -  j"-'  spending  principal 
office's  c'  t"ie  i.^',  r   •qanization  which 
imposeo  tne  t'..>;oes";ip  and  by  the 
trustees  of  the  sutx)rdinate  labor 
organizatior 

X.  Trusts  In  Which  A  Labor 
Organiza^tion  Is  Interested 


The  labor  organization  must  disclose  the 
existence  of  all  trusts  in  which  the  labor 
organization  is  interested  in  Item  55  as 
required  by  the  instructions  for  Item  10.  The 
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labor  organization  must  also  file  a  Form  T-1 
disclosing  the  assets,  liabilities,  receipts,  and 
disbursements  of  a  significant  trust  in  which 
the  labor  organization  is  interested. 

A  trust  in  which  a  lat)or  organization  is 
interested  is  defined  by  statute  as 

. .  .a  trust  or  other  fund  or  organization 
(1 )  which  was  created  or  established 
by  a  labor  organization,  or  one  or 
more  of  the  trustees  or  one  or  more 
members  of  the  goveming  tx)dy  of 
which  is  selected  or  appointed  by  a 
labor  organization,  and  (2)  a  primary 
purpose  of  which  is  to  provide  ttenefits 
for  the  members  of  such  labor 
organization  or  their  beneficiaries. 

29  U.S.C.  402(1).  The  definition  of  a  trust  in 
which  a  latxjr  organization  is  interested  may 
include,  but  is  not  limited  to,  joint  funds 
administered  by  a  union  and  an  employer 
pursuant  to  a  collective  bargaining  agreement, 
educational  or  training  institutions,  banks  or 
credit  unions  created  for  the  tjenefit  of  union 
memtjers,  and  redevelopment  or  investment 
groups  establishved  by  the  union  for  the  benefit 
of  its  members.  The  detenmination  whether  a 
particular  entity  is  a  trust  in  which  a  lat)or 
organization  is  interested  must  be  based  on 
the  facts  in  each  case.  A  trust  will  t>e 
considered  significant,  and  therefore  must  be 
reported  on  Form  T-1.  if  (1)  it  has  annual 
receipts  of  $200,000  or  more  during  the  tpjsfs 
most  recent  fiscal  year,  and  (2)  the  laLx)r 
organization's  financial  contribution  t  j  tr.e  trust 
or  the  contribution  made  on  the  lat>ur 
organization's  behalf,  or  as  a  result  of  a 
negotiated  agreement  to  which  the  labor 
organization  is  n  party,  is  $10,000  or  more 
annually. 

If  a  trust  has  annual  receipts  of  less  than 
$200,000  or  if  the  latx)r  organization's 
financial  contribution  to  a  trust,  or  the 
contribution  made  on  the  labor  organization's 
tjehalf,  or  as  a  result  of  a  negotiated 
agreement  to  which  the  tabor  organization  is  a 
party,  is  less  than  $10,000  annually,  the  latx)r 
organization  need  only  report  the  existence  of 
the  trust  and  the  amount  of  the  labor 


organization's  contnlajtiwn  or  the  ■  cntributiun 
made  on  the  labor  organization's  behalf,  or  as 
a  result  of  a  negotiated  agreement  to  which 
the  labor  organization  is  i  p.irty.  This 
information  should  be  reportoi)  in  Item  55  as 
required  by  the  Instructions  for  Item  10  arxJ,  if 
the  contribution  a  js  ma  Jo  try  ttie  labor 
organization  itself,  in  the  appropriate 
disbursement  item  m  Statement  B 

No  Fonn  T  1  sfujuld  be  filed  tor  any  labor 
organization  that  already  files  a  Form  LM-2, 
LM-3,  or  LM-4.  nor  should  a  refx^rt  t>e  filed  for 
any  entity  that  is  expressly  exempted  frorr. 
reporting  in  the  Act    No  separate  report  need 
be  filed  for  Political  Auction  Committee  (PAC) 
funds  if  publicly  available  reports  on  the  PAC 
funds  are  filed  with  a  Federal  or  state  agency, 
or  for  a  political  organization  for  which  re^wrts 
are  filed  with  the  'nternal  Revenue  Serv'icn 
pursuant  to  26  J  S  C   527.   No  separate 
report  is  required  for  an  employee  t)enefll  plan 
that  filed  a  complotc  and  timely  annual  report 
pursuant  to  the  requirements  of  the  Employee 
Retirement  Income  Socunty  Act  of  1974 
(ERISA)  29  U  b  C    M>23.  1024(a),  and  1030. 
and  29  C  F  R   2520  103-1,  for  the  plan  year 
ending  with  or  within  the  year  preceding  the 
year  covered  by  the  reporting  union's  LM-3,  or 
if  annual  audits  are  freely  available  en 
demand  under  §  302(cK5)(B)  of  the  LMFIA.  29 
U.S.C.186(cK5)(B). 

Fomn  T-1  must  be  filed  within  90  days  after 
the  expiration  of  the  trust's  fiscal  year    If  the 
taist's  fiscal  year  is  not  the  same  as  the  l.ibor 
organization's  fiscal  year,  report  when  the 
trust's  fiscal  year  ends  in  Item  55  as  required 
by  the  instructions  tor  l;em  10    See 
Instructions  for  Form  T-1,  Frust  Annual 
Report. 

Questions  regarding  those  reporting 
requirements  should  be  directed  to  the  OLMS 
Division  of  Interpretations  and  Standards, 
which  can  be  reached  at  the  above  address, 
by  email  at  olms-mail(a)dol-esa.qov,  by  phone 
at  202-693-0123  or  by  fax  at  202-693-1340. 
The  Department  will  publish  additional 
information  giving  further  practical  guidance 
on  the  reporting  requirements  for  trusts  on  the 
OLMS  website  at  .www.olms.dol.qov 
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Examples  of  a  trust  in  which  a  labor 
organization  is  interested  may  include,  but  are 
not  limited  to,  the  following  entities: 

Example  A:  The  Redevelopment 
Corporation  -  A  latxjr  organization  creates 
an  entity  named  the  Redevelopment 
Corporation,  or  appoints  one  or  more  of  the 
memt>ers  of  the  goveming  txjard  of  the 
Corporation,  which  is  established  pnmanly  to 
enable  memt>ers  of  the  labor  organization  to 
obtain  low  cost  housing  constructed  with 
federal  Housing  and  Urt>an  Development 
(HUD)  grants    The  Redevelopment 
Corporation  must  be  reported  as  a  trust  in 
which  the  labor  organization  or  organizations 
that  created  it,  or  that  appointed  memt>ers  to 
Its  goveming  board,  have  an  interest,  A  labor 
organization  that  neither  participated  in  the 
creation  of  the  Corporation,  nor  appointed 
members  of  its  goveming  b>oard,  but  loaned 
money  to  the  Corporation  to  use  as  matching 
money  for  HUD  grants  need  not  report  the 
Corporation  as  a  trust  in  which  it  is  interested 

Example  B.  The  Educational  Institute  - 

Five  reporting  labor  organizations  form  the 
Educational  Institute  to  provide  educational 
services  pnmarity  for  the  t>enefit  of  their 
members.  Similar  services  are  also  provided 
to  tne  general  public.  Each  labor  organization 
contributes  funds  to  start  the  Educational 
Institute,  which  will  then  offer  various 
educational  programs  that  will  generate 
revenue.  Each  labor  organi2ation  that 
participated  in  forming  the  Institute,  or  that 
appoints  a  memtser  to  its  goveming  txjdy, 
must  report  the  Educatlonal  Institute  as  a  trust 
in  which  it  is  interested. 

Example  C:  The  Bank  -  A  reporting  labor 

organization  fonns  a  bank  that  is  chartered 
and  licensed  under  Federal  and  state  laws,  or 
selects  a  member  of  the  tx)ard  of  directors  of 
a  bank  that  is  already  in  existence,  for  the 
purpose  of  ensunng  that  banking  sen^ices  are 
available  to  members  at  reasonable  cost,  or 
as  an  investment  for  the  purpose  of  increasing 
funds  available  for  union  activities  tor  the 
benefit  of  union  members.  Any  labc 
organization  that  participated  m  forming  the 


bank,  or  that  appoints  a  membe-  to  fie  bank's 
board  of  directed,  must  repo-l  the  ba."^  a?  a 
trust  in  which  it  has  an  inte^es'. 

Example  D:  Joint  Funds  -  A  ^eportn^  labor 

organization  that  forms  a  'tomt  tunc'  a  rn  a 
large  national  manufacturer  to  otter  a  va^ety 
of  training  and  jobs  skills  programs  tor 
memt>ers  of  the  labor  organization,  or 
appoints  a  member  to  the  gov-emiryg  txxly  of 
such  a  fund,  must  report  the  pint  fund  as  a 
tojst  in  which  the  labor  organization  has  an 
interest. 

Example  E:  302(c)(5)  through  (9)  Plans  -A 

reporti.nq  labor  orga^izalion  forms  £  plan 
perm.itled  unoer  Sec'jor  302^0^5/  tih.txjgh  (9) 
c*  the  LMRA  '29  u  8  C   1&6  (c)(5)  through 
9 1,1,  and  files  a  complete  annual  financial 
report  as  required  undc  ERISA    The  iat>or 
organization  reports  en!)  that  t^,e  p.a^-c  exist? 
and  states  where  the  ERISA  annual  financial 
'eport  may  be  viewed    This  information 
should  be  reported  in  item  55    Nc  ^o^  T-1 
nee.1  be  filed  e^-en  if  the  labor  cpa-.iza'jon 
contributes  mce  than  S  10,002  ic  Lhe  pian. 

XI.  Completing  Form  LM-3 

Information  Entry 

Entnes  or  I'-e  report  snoulc  oe  typed  or 
clearly  pnnted  m  black  ink    Do  not  use  a 

pencil  or  an,,  other  coicr  int , 

For  items  displaying  separate  bcses  enter 
only  one  letter  or  numt>er  r  each  be*  as 
illustrated  below    Use  a'.'-  cap  la:  'etters  and 
p.nnt  or  type  nside  the  boxes    l.ea.'e  a  5^3--.' 
t>ox  betA'een  words  and,  or  number's  as 
appropnate    Pr\n\  ciea,1>  so  the  tntomiation 
can  be  acxuratei)  s>^nnej 

Enternq  twmber  and  Street: 

•4oA  Rt  DAOOC  COURT 

Repo-l  amounts  in  Items  19  and  23  through 
54  in  dollars  only    Do  not  enter  cents.  Round 
cents  to  the  nearest  doiiar    Enter  a  single  *0" 
<-:  !^e  b.  xes  for  reporting  dollars  if  the  labor 
organ, Tc^ticn  bas  nothing  to  report. 


MUiH 


\  f.l. 
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Entering  Doltars: 

$1 ,573,844  -  do  not  enter  cents 

Entering  Zero: 

$_. , 0 

For  items  requiring  a  "Yes*  or  "No"  answer, 
enter  an  "X"  in  the  appropriate  box.  Do  not 
use  check  marks  or  other  marks. 


Entering  X: 


Yes 

Y 


No 


ConUnuation  Pages 

The  Forni  LM-3  includes  preprinted 
continuation  pages  for  Item  23  (All 
Officers  and  Disbursements  to  Officers). 
These  continuation  pages  must  l>e  used  if 
additional  space  is  needed  to  report  all 
required  information. 

A.lditionai  P,H)os 

Some  of  the  items  on  the  report  require  that 
further  details  be  provided  in  Item  55 
(Additional  Information).  If  Ihere  is  not  enough 
space  in  Item  55,  enter  the  additional 
information  on  a  separate  letter-size  page(s). 
giving  the  numt)er  of  the  item  to  which  the 
information  applies.  Print  clearly  at  the  top  of 
each  attached  page  the  name  of  the  labor 
organization,  its  6-digit  file  numtjer  as  reported 
in  Item  1  (File  Number),  and  the  ending  date 
of  the  reporting  period  as  reported  on  the 
second  line  of  Item  2  (Penod  Covered),  the 
page  number  for  each  attachment  page  and 
the  total  number  of  additional  pages  attached. 

Aftiluik's 


"Affiliates."  within  the  meaning  of  these 
instructions,  are  labor  organizations 
chartered  by  the  same  parent  body, 
governed  by  the  same  constitution  and 
bylaws,  or  having  the  relationship  of 
parent  and  subordinate.  For  example,  a 
parent  t)ody  is  an  affiliate  of  all  its 


suh<)rdu\jte  t'Odios    arnj  all  sulnjrclinate 
boUieb  o(  the  s.jrTit'  p.irr-nt  t'O'I,  arts 
affiliates  of  '_■<)  h  •  irH-' 

INFORMATION  ITEMS  1-22 

Answer  Hems  1  tfuouyh  22  as  instructed 
Enter  an  "X"  in  the  appwopnate  Lhou  tor 
those  questions  requiring  a  'Yes'  or  'No' 
answer,  do  not  leave  both  tx)xes  blank. 
Enter  a  single  "0"  in  the  tx)xes  for  items 
requiring  a  number  or  d  i'  ar  An^,:,:r-^\  • 
there  is  nothing  to  repod 

1  FILE  NUMBER  —  Enter  the  6-digtt  file 
;.L.;!iU;'  \\:o\  Cl  MS  assigned  to  the  latxx 
organL'a;ion    ir  tru-^  F^rn  L  M- J  was 
mailed  to  you  with  <n  .!  Idres-,  laL  *j    t^ .e 
lab)or  organization  s  fiif  number  is  x^'f  6- 
digit  numtier  on  the  first  line  of  the  label.  If 
you  do  not  have  a  label  and  cannot  obtain 
the  number  from  prior  reports  filed  by  the 
latx)r  organization,  the  number  can  be 
obtained  from  the  OLMS  Web  site  at 
www  union-reports.dol.gov,  or  by 
contacting  the  nearest  OLMS  field  office 
listed  on  page  XX  of  these  instn.jctions 

2  PERIOD  COVERED  -  -  t  i  !-  r  tn,a 
UiytniiiiHj  dnd  endiny  dates  of  ttie  penod 
covered  by  this  report.  The  labor 
organization's  report  st  >  li!  never  cover 
more  than  a  12-month  period.  For 
example,  if  your  organization's  12-nr>onth 
fiscal  year  t>egins  on  January  1  and  ends 
on  Decemt>er  31 ,  enter  these  dates  as  01 
01  20XX  and  12  31  20XX.  It  would  be 
incorrect  to  enter  Janjar,  1  of  one  year 
through  Januar-,  1  ot  the  next  year. 

If  the  labor  organization  changed  its  fiscal 
year,  enter  in  Item  2  the  ending  date  for 
the  penod  of  less  than  12  months,  which 
is  the  labor  organization's  new  fiscal  year 
ending  date,  and  report  in  Item  55  that  the 
latxDr  organization  changed  its  fiscal  year. 
For  example,  if  ttie  labor  organization's 
fiscal  year  ending  date  changes  from  June 
30  to  Decemtser  31 ,  a  report  must  be  filed 
for  the  partial  year  from  July  1  to 
December  31 .  Thereafter,  the  labor 
organization's  report  should  cover  a  full 
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12-month  period  from  Januarv'  1  tc 
December  31 

3  AMENDED  OR  TERMINAL  REPORT 

—  Enter  an  "X'  in  the  box  in  Item  3(a)  if 
the  labor  organization  is  filing  an  amended 
report  correcting  a  previously  fled  report. 
Enter  an  "X"  in  the  box  in  Item  3(b)  if  the 
labor  organization  has  gone  out  of 
business  by  disbanding,  merging  into 
another  labor  organization,  or  being 
merged  and  consolidated  with  one  or 
more  labor  organizations  to  fonm  a  new 
labor  organization,  and  this  is  the  labor 
organization's  terminal  report.   Be  sure  the 
date  the  labor  organization  ceased  to  exist 
is  entered  in  Item  2  after  the  word 
"Through."  See  Section  XII  of  these 
instructions  for  more  information  on  ^\\,rv^  a 
terminal  .report 

4  AFFILIATION  OR  ORGANIZATION 
NAME  -    Enter  the  name  of  the  national 
or  ;n'.-rna:iona:  labor  organization  that 
granted  the  repon.ng  labor  organization  a 
charter,   if  the  reporting  labor  organization 
has  no  such  affiliation,  enter  the  name  of 
the  labor  organization  as  currently 
identified  in  trie  labor  organization  s 
constitution  and  bylaws  or  other 
organizational  documents 

5  DESIGNATION    -  Enter  tne 
designation  that  speci^cali>  identifies  the 
labor  organizat.cn  s^ch  as  uocal,  Lodge, 
Branch,  Joint  Board,  Joint  Council  D  stnct 
Council,  etc. 

6.  DESIGNATION  NUMBER  —  Enter  the 

number  o^  ,:)tne'-  ident.fie,",  if  any,  by  which 
the  labor  ccan^zation  is  Knc.vn 

7.  UNIT  NAME  —  Enter  any  additional  or 
alternate  name  by  which  the  labor 
organization  is  known,  such  as  "Chicago 
Area  Local  " 

8   MAILING  ADDRESS  —  Enter  the 
cu.'-ren*  ad  Jress  wnere  mail  is  most  likely 
to  reach  the  labor  organization  as  quickly 
as  possible.  Be  sure  to  indicate  the  first 
and  last  name  of  the  person,  if  any.  to 


whoT,  sucn  mai.  snouid  t:>e  sent  and 
include  any  Pjiicmc  and  "oom  numt>er. 

9.  PLACE  WHERE  RECORDS  ARE 
KEPT  '—  i*  the  records  ^ea^i'ec  tc  t-e  Kept 

by  the  iabo.^  organization  tc  veriK  tn,s 
report  are  kept  at  the  adcres?  re;;>  led  in 
Item  6  answe^  "*  es  "  ''  -^o:  a-swe-  'No" 
and  provide  ir  ,ten  b':.  tne  access  wnere 
the  iat:or  organization  s  reccc^  are  Kept 

10.  TRUSTS  OR  FUNDS  —  Answer  "Yes"  to 
item  1C   it  the  labor  organization  has  an 
interest  ip  a  fust  as  defined  in  29  U.S.C. 
4020;  (see  Secuon  X  of  these  instructions). 
Provide  in  Item  55  (Additional  Information)  the 
fjl  name,  address  a  -  d  p .. ',:>ose  of  each  trust. 
AiSo  include  in  Item  55  the  fiscal  year  ending 
date  for  any  trust  for  which  a  Form  T-1  is  filed 
if  the  trust's  fiscal  year  is  different  from  that  of 
the  labor  organization.  If  no  Form  T-1  is 
required  to  be  filed  on  the  trust  because  (1) 
the  trust  had  annual  receipts  of  less  than 
$200,000  during  the  trust's  most  recent  fiscal 
year  or  (2)  the  labor  organization's  financial 
contribution  to  the  trust  or  the  contribution 
made  on  the  labor  organization's  behalf,  or  as 
a  result  of  a  negotiated  agreement  to  which 
the  labor  organization  is  a  party,  is  less  than 
$10,000,  the  labor  organization  should  also 
report  the  amount  of  the  contribution  in  Item 
55  and,  if  the  contribution  was  made  by  the 
labor  organization  itself,  in  the  appropriate 
disbursement  item  in  Statement  B. 
Additionally,  if  no  Form  T-1  is  filed  t>ecause 
financial  infonmation  is  already  available  as  a 
result  of  the  disclosure  requirements  of 
another  federal  statute,  list  the  name  of  any 
government  agency,  such  as  the  Securities 
and  Exchange  Commission  (SEC)  or  the 
Pension  and  Welfare  Benefits  Administration 
(PWBA)  of  the  Department  of  Latx)r.  with 
which  the  trust  files  a  publicly  available  report, 
and  the  relevant  file  number  of  the  tnjst,  or 
otherwise  indicate  where  the  relevant  report 
may  be  viewed.  See  Instructions  for  Fonm  T- 
1 ,  Trust  Annual  Report,  for  guidance  on 
reporting  the  assets,  liabilities,  receipts,  and 
disbursements  of  these  entities. 

11    POLITICAL  ACTION  COMMITTEE 
FUNDS  — It  ileiTi  1  'i  li  answeieu  '  t  fes, 
provide  in  Item  55  the  full  name  of  each 
separate  political  action  committee  (PAG) 
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and  list  the  name  of  any  government 
agency,  such  as  the  Federal  Election 
Commission  or  a  state  agency,  with  which 
the  PAC  has  filed  a  report.  (PAC  funds 
which  are  kept  separate  from  the  labor 
organization's  treasury  are  not  required  to 
be  included  in  your  organization's  Form 
LM-3  if  publicly  available  reports  on  the 
PAC  funds  are  filed  with  a  Federal  or  state 
agency  See  Section  VIII  of  these 
instructions  for  additional  information  on 
PAC  funds.) 

12.  ACQUISITION  OR  DISPOSITION  OF 
PROPERTY  —  If  item  12  is  answered 
'Yes."  describe  in  Item  55  the  manner  in 
which  the  labor  organization  acquired  or 
disposed  of  property,  such  as  donating 
office  fumiture  or  equipment  to  charitable 
organizations  or  trading  in  assets.  Include 
the  type  of  property,  its  value,  and  the 
identity  of  the  recipient  or  donor,  if  any. 
Also  report  in  Item  55  the  cost  or  other 
basis  at  which  any  acquired  assets  were 
entered  on  the  labor  organizations  books 
or  the  cost  or  other  basis  at  which  any 
assets  disposed  of  were  carried  on  the 
labor  organization's  txDoks. 

For  assets  that  were  traded  in.  enter  in 
Item  55  the  cost,  book  value,  and  trade-in 
allowance. 

13   AUDIT  OR  RfcViEW  OF  BOOKS  AND 
RECORDS    -If  Item  13  IS  answered 
"  r  c-c  ii.Jiudte  in  Item  55  whether  the 
audit  or  review  was  performed  by  an 
outside  accountant  or  a  parent  body 
auditor/representative.  If  the  audit  or 
review  was  performed  by  an  outside 
accountant,  provide  the  name  of  the 
accountant  or  accounting  firm.  Report  any 
audit  or  review  by  an  outside  accountant 
or  a  parent  txidy  auditor/representative  in 
which  the  labor  organization's  books  and 
records  were  examined  to  verify  their 
accuracy  and  validity.  The  term  "audit  or 
review'  does  not  include  providing 
assistance  in  developing  a  bookkeeping 
system,  providing  routine  bookkeeping 
services,  or  merely  compiling  information 
from  the  latxir  organization's  books  and 
records  to  prepare  Form  LM-3  or  other 


financial  reports.  Also,  do  not  answer 

Item  1 3  "Yes"  if  the  audit  or  review  was 

[.>edornied  tjy  an  audi!  i  (xnmittee  :h 
trustf'fs  ot  thr-  labor  'if.janL'.itifin 

NOTE    The  LMRI3A  il>^es  not  require  an 
audit  or  review 

14   LOSSES  OR  SHORTAGES        If  item 

14  IS  answered  "Yes  "  describe  t!-ie  loss  or 
shortage  in  det;ii'  in  Item  55,  including 
such  information  as  the  amount  of  the  loss 
or  shortage  of  funds  or  a  descnpt.on  of  the 
propertv  that  Aas  lost   how  it  was  lost,  and 
to  wnat  extent,  if  any,  there  has  been  an 
agreement  to  make  restitution  or  any 
recovery  by  rneans  of  repayment,  fidHlity' 
tM.ind   insuran.~e,  or  other  means 

15  ADDITIONAL  POSITIONS  OF 
OFFICERS  —  Answer  Item  1  5  "Yes"  om, 
,f  jn   -"i-er  of  the  labor  organiration  was 
paid  51'   i""   <  r  more  in  salar>',  wages, 
and  a.lowan<..uS  by  the  labor  organization 
and  was  paid  $10,000  or  more  in  salary, 
wages,  and  allowances  as  an  officer  or 
employee  of  another  latx)r  organization  or 
of  an  employee  benefit  plan.  In  calculating 
whether  an  officer  was  paid  $10,000  or 
nr»ore.  include  allowances  paid  on  a  daily, 
weekly,  monthly,  or  other  periodic  basis. 
Do  not  include  allowances  paid  on  the 
basis  of  mileage  or  meals  or  amounts 
officers  received  as  reimbursed  expenses. 
If  Item  15  is  answered  "Yes,"  provide  in 
Item  55  the  name  of  each  officer,  the 
name  of  the  other  labor  organization(s)  or 
emptoyee  benefit  plan{s).  and  the  officer's 
position  in  the  other  lator  organization(s) 
or  employee  t>enefit  plan(s). 

16.  EMPLOYEES  —  Answer  Item  16 
"Yes"  if  any  employee  of  th^^  lab-  r 
organization  received  more  man  SIC  000 
in  gross  salaries,  allowances,  an*  ot'^er 
direct  and  indirect  disbursements  during 
the  reporting  penod  (direct  and  indirect 
disbursements  are  defined  in  the 
instructions  for  Item  23).  In  computing  the 
total,  add  together  all  disbursements 
made  to  each  employee  by  the  labor 
organization  (including  any  subsidiary 
organization)  and  any  affiliates. 
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("Affiliates"  means  labor  organizations 
chartered  by  the  same  parent  txxjy 
govemed  by  the  same  constitution  and 
bylaws,  or  having  the  relationship  of 
parent  and  subordinate  ) 

If  Item  16  is  answered  "Yes,"  rep>or(  in 
Item  55  the  name  and  position  of  each 
employee  and  the  names  of  the  other 
affiliated  labor  organizations  which  made 
disbursements  to  or  on  behalf  of  the 
employee.  Also  report  in  Item  55  the  total 
disbursements  made  to  each  employee  or 
on  the  employee's  behalf  by  the  labor 
organization,  including  all  salary  and 
allowances  (before  any  deductions)  and 
other  disbursements  (including 
reimbursed  expenses) 

17.  LOANS  —  Answer  Item  17  "Yes"  i< 
any  officer,  employee,  or  member  owed 
the  labor  organization  more  than  S250  at 
any  time  during  the  reporting  period:  or  if 
the  labor  organization  made  a  loan, 
regardless  of  amount,  to  any  business 
enterprise  dunng  the  reporting  period, 
Inc'jde  any  direct  or  indirect  loans 
whether  or  not  evidenced  by  a  promissory 
note  or  secured  by  a  mortgage,  .Ar^ 
example  of  an  indirect  loan  is  a 
disbursement  by  the  labor  organization  to 
an  educational  institution  tor  the  tuition 
expense  of  an  officer,  employee,  or 
me.mbe'  that  must  be  repaid  to  the  labor 
organization  by  'hat  individual, 

if  Item  17  is  answered  "Yes.'  report  in 
Item  55  the  name  of  each  individual  and 
business  enterpnse,  the  amount  each 
individual  owed  at  the  end  of  the  reporting 
penod  and  the  amount  loaned  to  each 
business  enterpnse  during  the  reporting 
penod.  Also  report  in  Item  55  the 
purpose,  terms  for  repayment  and  any 
secunty  for  each  such  loan, 

NOTE    Ad.ances,  including  salary 
ad.ances,  are  considered  loans  anc  rr.ost 
be  reported  in  Item:  25  (Loans  Receivable) 
arKl  Item  52  (Loans  f.lade ).  However, 
advances  to  officers  and  employees  of  the 
lat>or  organization  for  travel  expenses 
necessary  for  conducting  official  business 


are  not  considered  loans  !*  the 
conditions  are  met 


'11.:^  A  mi 


•  the  amount  of  a--  advance  for  a  specific 

trip  does  not  exceed  the  amount  of 
expenses  reasonab'v  ex;yec\ec  l:  ><:■ 
incurred  fo.'  official  frave  n  the  '"ea- 
*ulure  and  the  amount  c'  the  acance  is 
•jlly  repac  c  U.  ,  accojntec  *o.'  d,' 
vouchers  or  paid  receipts  v\  it-  -^  30  days 
after  the  completion  or  ca  ceiatton  of 
the  travel. 

•  the  amount  of  a  stan-j  nc  advance  to  an 
o^icer  or  empio.ee  who  must  frequently 
travel  c"  offcia:  bus-ness  ooes  not 
unreasonably  exceed  the  a.'e'age 
monthly  fave  expenses  io'  /. ^''■'■  '"■r- 
■ndividua,  ;s  sepa'atei)  rpi-,b„:"sec  a*ier 
the  subm.ission  c'  .-:\.';he's  or  paid 
rece  pis  and  the  individual  does  not 
exceed  CC  days  without  engaging  in 
o*fiCiai  travel. 

See  tne  instructions  for  Item  23,  Column 
(E),  Item  29,  and  item  45  for  reporting 

trave'  advances  that  mee*  these  criteria. 

18.  NUMBER  OF  MEMBERS  — Enter  the 
number  of  menders  in  l.ne  labor 
organization  at  the  end  of  the  reporting 
period.  Include  all  categories  of  members 
who  pay  dues.  Do  not  include 
nonmember  employees  who  make 
payments  in  lieu  of  dues  as  a  condition  of 
employment  under  a  union  security 
pX'V'ision  r  a  collective  bargaining 
agreement, 

19  FIDELITY  BOND  — Enter  the 
maximumi  amount  recoverable  for  a  loss 
caused  by  any  officer,  employee,  or  agent 
of  the  labc  organization  who  handled  the 
labor  organization's  funds.  Enter  "0"  if  the 
labor  organization  was  not  covered  by  a 
fidelity  tx)nd  during  the  reporting  period. 

NOTE:  If  the  labor  organization  had 
property  and  annual  financial  receipts 
which  totaled  more  than  S5,000,  each  of 
the  labor  organizations  officers, 
employees,  and  agents  who  handles 
funds  or  other  property  of  the  labor 
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organization  nnust  be  bonded.  The 

amount  (Mh.-  b^n,!  n; ,  t !,.  at  least  10% 
of  the  v.ilu*'  nf  tf .'  '(in-v.  f  ,)rK)ied  by  the 
individu.r   Ji-no, ;  t:i.'  i.i  -•  ffpTMu.;  i_>.'r,.  ■■: 
up  to  a  nui<ini;,jr'.  ;,  ..■n:    ,(>■...'.!  x  >' .     ftiy 
txxid  mu  .t  ;'.■  I  't't.iinf.;  '■   (!   .1  '.  !(•  ', 
company  approved  by  the  Secretary  of  the 
Treasury.  If  you  have  any  questions  or 
need  more  information  atxxrt  bonding 
requirements,  contact  the  nearest  OLMS 
field  office  listed  at  the  end  of  these 
instructions 

20    CHANGES  IN  CONSTITUTION  AND 
BYLAWS  OR  PRACTICFS 
PROCEDURES   -  It  Item  20  is  answered 
;  uu  L'„^jui.u  me  labor  organization's 
constitution  and  bylaws  were  changed 
during  the  reporting  period  (other  than 
rates  of  dues  and  fees),  attach  two  dated 
copies  of  the  new  constitution  and  bylaws 
to  the  Fonri  LM-3  the  labor  organization 
submits  to  OLMS. 

If  the  latX)r  organization  is  governed  by  a 
uniform  constitution  and  bylaws 
prescritjed  by  the  labor  organization's 
parent  national  or  intemational  body,  the 
labor  organization's  parent  body  may  file 
the  constitution  and  bylaws  on  the 
reporting  organization's  t>ehalf.  If  the 
parent  txxly  files  a  constitution  and  bylaws 
on  the  latxjr  organization's  behalf,  answer 
Item  20  "Yes"  and  state  \ha\  fact  in  Item 
55. 

If  Item  20  is  answered  "Yes"  because  the 
\abor  organization  changed  any  of  the 
practices/procedures  listed  below  during 
the  reporting  period  and  the 
practices/procedures  are  not  described  in 
the  labor  organization's  constitution  and 
bylaws,  the  labor  organization  must  file  an 
amended  Form  LM-1  (Labor  Organization 
Information  Report)  to  update  infonmation 
on  file  with  OLMS; 

•  qualifications  for  or  restrictions  on 
membership; 

•  levying  assessments: 


•  participating  in  insurance  or  other 

t)enefit  plans; 

•  authonzing  disbursement  of  \abOT 
organization  funds; 

•  auditing  financial  transactions  of  the 
labor  organization; 

•  calling  regular  and  special  meetings; 

•  authorizing  bargaining  demands; 

•  ratifying  contract  terms; 

•  authorizing  strikes; 

•  disciplining  or  removing  officers  or 
agents  for  breaches  of  their  trust; 

•  imposing  fines  and  suspending  or 
expelling  members  including  the 
grounds  for  such  action  and  nnv 
provision  made  for  notice,  h    ir  •<; 
judgment  on  the  evidence,  and  appeal 
procedures; 

•  selecting  officers  and  stewards  and  any 
representatives  to  other  tXKlies 
composed  of  labor  organizations' 
representatives; 

•  invoking  procedures  by  which  a  memt>er 
may  protest  a  defect  in  the  election  of 
oftK^-rs  including  not  only  all 

L  r, .  Mjures  for  initiating  an  election 
pfwtfcbt  but  also  all  procedures  for 
•ubsequently  appealing  an  adverse 
decision,  eg.,  procedures  for  appeals  to 
supf^nor  or  parent  bodies,  if  any):  and 

•  issuing  wor1<  permits. 

Contact  the  nearest  OLMS  field  office 
listed  at  the  end  of  these  instructions  to 
obtain  blank  copies  of  Form  LM-1. 

NOTE;  Federal  employee  labor 
organizations  subject  solely  to  the  Civil 
Service  Ref onT^  Act  or  Foreign  Service  Act 
are  not  requi.  ed  to  submit  an  amended 
Form  LM-1  to  descrit)e  revised  or  changed 
practices/procedures. 
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21    NEXT  REGULAR  ELECTION  -    En'er 

the  month  and  year  of  the  labor 
organization  s  nex\  regular  election  o* 
general  officers  (president,  vice  president, 
treasurer,  secretary,  etc  )    Do  not  report 
the  date  of  any  intcnm  election  to  fill 
vacancies. 

22.  DUES  AND  FEES  —  Enter  the  duss 
and  fees  established  by  the  labc 
organization    If  more  than  one  rate 
applies,  enter  the  minimum  and  maxirrum 
f-ates    Enter  'None"  where  appropnate 

Line  lai    Enter  tne  regular  dues  or  fees  or 
othe''  penodic  payments  that  a  member 
must  pay  to  be  in  good  standing  in  the 
labor  organization  and  enter  the  calendar 
basis  for  the  payment  (per  month,  per 
year,  etc  ).   If  the  labor  organization 
requires  members  to  pay  ■wor+^ing'  dues 
as  a  pari  of  regular  dues,  also  repel  the 
amount  or  percent  of  "working'  dues  an  j 
enter  the  basis  for  the  payment  (per  hou', 
per  month,  etc  )    Include  only  the  dues  or 
fees  of  regular  members  and  not  dues  or 
fees  of  members  with  special  rates,  such 
as  apprentices   retirees   or  unempioyed 
membe'S 

Lino  ip:     Enter  the  initiation  lees  requirea 
<r;jm.  ne'A  members. 

Lnie  (^  i    Enter  tne  fees  other  than  dues 
required  from  transferred  members  Su.  n 
fees  are  those  charged  to  persons 
applying  for  a  transfer  of  membership  to 
the  labor  organization  from  another  labor 
organization  with  the  same  affiliation  D& 
not  report  fees  charged  to  miembers 
transfernng  from  one  class  of  membership 
to  another  within  the  labor  organization. 

Line  i:::)    ;f  the  labor  organiza*>on  issues 
work  pemiits  enter  the  fees  required  ana 
enter  the  calendar  basis  for  the  payment 
(per  month,  per  year,  etc.)    vVorV.  permit 
fees  are  fees  charged  to  nonmembers  of 
trie  laoor  organization  wtio  work  witnn  its 
junsdict.on    Do  not  report  as  work  per-"i: 
fees  tnose  fees  charged  tc  nonmc-mber 
applicants  for  mempership  pending 
acceptance  of  their  m,embi.'rsn,p 


application   ^.yr  fees  ""la^ged  to  persons 
applying  for  transfer  o1  memt)ership  to  the 
labor  organization  pending  acceptance  of 

t^e^'  appiicatior  fo'  f-s'-s'f-' 

FINANCIAL  DETAILS 

REPORT  ONLY  DOLLAR  AMOUNTS 

Report  aii  amounts  in  ooliars  only.  Round 
cents  to  the  nearest  dollar. 

REPORTING  CLASSIFICATIONS 

Complete  all  items  ana  lines  on  tne  form 
as  given.  Do  not  use  different  accounting 
classifications  or  change  the  wording  of 
any  item  or  line. 

BEGINNING  AND  ENDING  AMOUN-^S 

Entries  ir  Statenient  A  must  report 
amounts  for  both  the  start  and  the  end  of 
the  reporting  period.  The  amounts  entered 
for  the  sLa-:  ct  the-  ^epc^mc  ;:->r',-iDd  on  the 
latxjr organization s  -ep  -  s"  :...  1  f^e 
identical  to  the  amou-^'s .  n> -e^  *  '  'he 
end  of  the  reporting  penod  on  last  year's 
report.  If  the  amounts  are  not  the  same, 
fully  explain  the  difference  in  Item  55 

COMPLETE  ALL  rEMS  23  THROUGH- 
54 

Comp'e:e  item  23  and  all  items  In 
Sta'eme'  •  A  and  Statement  B. 

ITEM  23  -  ALL  OFFICERS  AND 
DISBURSEMENTS  TO  OFFICERS  —List 

a. I  t"e  latX)'-  organization  s  c*^'  :o'=  and 
report  all  saianes  and  ether  c.-ec*  a-d 
I'-d  "e,:*  c  sL  jrsements  tc  c^-ce'"^  c^nng 
tne  reporting  period.  However,  d.rect  and 
indirect  disbursements  not  involving  the 
payment  of  some  for^  .:'  ca?"   c^sh, 
checks  money  orders  ev:    snouldnotbe 
reponed  ir  item  23  t;jt  m„^:  be  explained 
in  Itei'  "•'  An,  c.  'ect  or  indirect  cash 
disL^rscmont  required  to  be  included  in 
IterT-  2':  bhould  not  be  reported  in  other 
disbursement  items. 

NOTE    A 'direct  disbursement"  to  an 
officer  IS  a  payment  made  by  the  labor 
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organization  to  the  officer  in  the  form  of 
cash,  property,  goods,  services,  or  other 
things  of  value. 

An  'indirect  disbursement'  to  an  officer  is 
a  payment  made  by  the  labor  organization 
to  another  party  for  cash,  property,  goods, 
services,  or  other  things  of  value  received 
by  or  on  behalf  of  the  officer.  "On  t>ehatf 
of  the  officer"  means  received  by  a  party 
other  than  the  officer  or  the  latxx 
organization  for  the  personal  interest  or 
benefit  nt  tru-    *ti'  pi    Such  payments 
include  those  riiride  through  a  credit 
arrangement  under  which  charges  are 
made  to  the  account  of  the  labor 
organization  and  are  paid  by  the 
organization. 

Column  (A),  (B),  and  (C):  Enter  in  the 
appropnate  tx)xes  the  last  name,  first 
name,  and  title  of  every  person  who  held 
office  in  the  iatxx  organization  at  any  time 
during  the  reporting  period.  Include  all  the 
labor  organizations  officers  whether  or  not 
any  salary  or  other  disbursements  were 
made  to  them  or  on  their  behalf  by  the 
labor  organization.  "Officer"  is  defined  in 
section  3(n)  of  \he  LMRDA  as  'any 
constitutional  officer,  any  person 
authorized  to  perform  the  functions  of 
president,  vice  president,  secretary, 
treasurer,  or  other  executive  functions  of  a 
lat)or  organization,  and  any  member  of  its 
executive  txiard  or  similar  goveming 
body." 

In  the  box  labeled  "Status,"  enter  the 
appropriate  letter  to  show  the  status  of 
each  officer:  "N"  for  a  new  officer  who  took 
office  during  the  reporting  period;  "P'  for  a 
past  officer  who  was  not  in  office  at  the 
end  of  the  reporting  period;  or  "C"  for  a 
continuing  officer  who  was  in  office  before 
the  reporting  period  and  was  still  in  office 
at  the  end  of  the  reporting  period.  If  any 
officer  was  not  elected  at  a  regular 
election  in  accordance  with  the  Iat)or 
organization's  constitution  and  bylaws  or 
other  goveming  documents  on  file  with 
OLMS,  explain  the  manner  in  which  the 
officer  was  chosen  in  Item  55. 


C(  .Ijnir  it) !     tnter  the  gross  sjlaty  rt 
each  otti(->.-r  ,, tn-f.^re  •.•;«  vvithhoklinqs  ,Tnd 
other  pay rrii  ^i^. i jettons  i     Includf 
disburscrii'Mi;;,  ti  r    !■_)',!  titn.;    or  time 
df;vo!ev]  Ki  ijnn  f!  art'/ilies. 

Coluirn  ;P  >    Fri'or  the  totnl  of  all  ether 
direct  jnd  indirect  disbursements  to  each 
officer  other  than  saiarv  including 
allowances,  disbursements  that  worn 
necessary  for  conducting  offk;ial  business 
of  the  latx)r  oryancatiuc,  dfvj 
disbursements  essentially  for  the  personal 
benefit  of  the  officer  and  not  necessary  for 
conductinq  offiri.ii  business  of  the  l,TtK>r 
organi.'ation. 

Examples  of  disbursements  to  t:>e  reported 
in  Column  ^E)  include    allowances  rr  ad- 
by  direct  and  indirect  disbursements  to 
each  officer  on  a  daily,  weekly,  monthly,  or 
other  periodic  basis;  allowances  paid  on 
the  basis  of  mileage  or  meals  ail 
expenses  that  were  reimbursed  directly  to 
an  officer  evpensos  for  officers'  meals 
and  entertainjr.oiit  ond  various  goods  and 
services  fumished  to  officers  but  charged 
to  the  labor  organization.  Column  (E) 
must  also  include: 

•  the  total  maintenance  and  ooomIiikj 
costs  of  any  autonu.oiio  owned  or 
leased  by  the  labor  organization  and 
assigned  to  an  officer  regardless  of 

whether  the  use  w  is  for  official  business 
or  for  the  personal  benefit  of  the  officer 
tf  more  than  50%  of  the  use  of  the 
Uil;>mobile  was  for  the  p^-rsonal  benefit 
ot  the  officer,  the  amount  of  decrease  in 
the  market  value  aftnttutable  to  the 
officer's  personal  use  n  ust  lu^.  re(K  rieo 
in  Item  56. 

•  all  disbursements  for  transportaVoa  by 
public  carrier  tjetween  the  officer's  home 

and  place  of  employment  or  for  other 
transportation  not  involving  the  conduct 
of  official  business. 

•  all  other  direct  and  indirect 
distxjrsements  to  each  officer  not 
included  elsewhere  in  this  report. 
Include  all  direct  and  indirect 
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disbursements  which  were  essentially 
for  the  personal  benefit  of  the  officer  and 
not  necessary  for  conducting  official 
business  of  the  labor  organization 
However,  disbursements  for  occasional 
non-cash  gifts  of  insubstantial  value 
need  not  be  included  in  Column  (E)  if 
reported  in  Item  50  (Contributions,  Gifts, 
and  Grants). 

•  travel  advances  that  are  not  considered 
loans  as  explained  in  the  instructions  for 
Item  17. 

Do  not  report  the  following  disbursements 
in  Item  23. 

•  loans  to  officers  which  must  be  reported 
in  Item  25  (Loans  Receivable)  and  Item 
52  (Loans  Made). 

•  benefits  to  officers  which  must  be 
repo.ied  in  item  49  (Benefits). 

•  reimbursements  to  an  officer  for  the 
purchase  of  investments  or  fixed  assets, 
such  as  reimbursing  an  officer  for  a  file 
cabinet  purchased  for  office  use,  which 
must  be  reported  in  Item  51  (Purchase 
of  Investments  and  Fixed  Assets)  and 
explained  m  Item  55; 

•  indirect  disbursements  for  temporar-y 
lodging  (room  rent  charges  only)  or 
transportation  by  public  earner 
necessary  for  conducting  official 
business  while  the  officer  is  in  travel 
status  away  from  his  or  her  home  and 
principal  place  of  employment  with  the 
labor  organization  if  payment  is  made  by 
the  organization  directiy  to  the  provider 
or  through  a  aedit  arrangement  and 
these  disbursements  are  reported  in 
Item  47  (Office  and  Administrative 
Expense);  however,  charges  other  than 
room  rent  on  hotel  bills  must  be  reported 
in  Column  (E): 

•  disbursements  made  by  the  labor 
organization  to  someone  other  than  an 
officer  as  a  result  of  transactions 
arranged  by  an  officer  in  which  property 
goods,  services,  or  other  things  of  value 


were  received  by  c  on  behatf  o'  the 
labor  organizatior,  rather  than  l,ne 
officer,  such  as  rental  of  offices  anc 
meeting  rooms  purchase  o'  o*fice 
supplies  refreshments  and  other 
expenses  of  membership  banouets  o^ 
meetings  and  food  and  refreshments 
for  the  entertainment  of  groups  othe' 
than  the  officers  and  mem^e^hip  o" 
officiai  business, 

•  office  supplies,  equipment  anc  facilities 
fumished  to  officers  by  the  labor 
organization  for  use  in  cone  jcUng 
officiai  business  and 

•  maintenance  an,::  ooe^^ting  costs  c'  t"*- 
labo'  organization  s  assets  c'her  t'-.a- 
automobiles  ownec  o'  leased  bv  the 
labor  organization  anc  assignee  to 
officers 

Ente-  or  Line  6  Co.^.mns    D   ana   E   toe 
totals  f'"OT  an.  ccntn^atior  paces  ♦o' 
Item  23 

Column  iFi    Add  Coumns    Z    aoc    E    'or 
each  of  Lines  i  t^'ojg*'  c  and  e"ie'  f^c- 
totais  r  Co'jnir   F). 

Ada  Lines  1  through  s   Columns  (D) 
through  'F  I  and  ente'  f^e  tota  s  on  Line  9 

Enter  on  Line  1C  tne  tota  a,mcjn;  o' 
withheld  taxes,  payo!!  tieouCj^-s  ar-z 
other  deductions    Disbo^eme'-'ts  •: '  t^ie 
transmins'  of  withheld  taxes  pa»'oi: 
cecuctiOhs.  and  ether  aeductons  must  be 
reported  ir  item,  53  Othe' 
Disbursements)    Ajiy  portic".  o*  wthhe-d 
taxes  or  any  payroh  or  other  deajctons 
that  have  not  been  transmitted  a;  the  enc 
of  the  report:ng  penod  are  babnities  o'  tne 
latx>r  organization  and  must  be  .-efKi'-iec  ir, 
Item  34    Payroll  or  other  oedjcticns 
retained  by  the  labor  organ  zat^cr   such 
as  repayrnents  of  loans  m,3C6  mjs*  t:>e 
fully  explained  m  iterr  £5 


Subtract  Line  "  C 


>ne  9  Column  (F), 


and  enter  :he  ai^tprence  o-  Line  11.  Enter 
the  tota:  fron-  L^ne  1 "  }'■  '■:e'^  44  (To 
Orfice,rs, 
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ASSt-TS  AND 


STATbMfcNI  A 
LIABILITIES 

ASSETS 


24  CASH  -  Enter  the  total  of  all  the  labor 
organization's  cash  on  hand  and  on 
deposit  at  the  start  and  end  of  the 
reporting  period  in  Columns  (A)  and  (B). 
respectively.  Include  all  cash  on  hand, 
such  as  undeposited  cash,  checks,  and 
money  orders;  petty  cash;  and  cash  in 
safe  deposit  boxes.  Cash  on  deposit 
includes  funds  in  banks,  credit  unk)ns.  and 
other  financial  institutions,  such  as 
checking  accounts  '^.v.in(;<;  ,i  roi  n's 
certificates  of  dcpubii.  a.io  iv.oney  r-'d!h>A 
accounts.  Also  include  any  interest 
credited  to  the  labor  organization's 
account  during  the  reporting  period. 

NOTE:  The  checking  account  balances 
reported  should  be  obtained  from  the 
latx)r  organization's  txK)ks  as  reconciled 
with  the  balances  shown  on  bank 
statements 

25.  LOANS  RECEIVABLE  —  Enter  the 
total  of  all  loans  owed  to  the  latx)r 
organization  at  the  start  and  end  of  the 
reporting  period  in  Columns  (A)  and  (B), 
respectively.  Include  all  direct  and  indirect 
loans  (whether  or  not  evidenced  by 
promissory  notes  or  secured  by 
mortgages)  owed  to  the  latxjr  organization 
by  individuals,  business  enterprises, 
t>enefit  plans,  and  other  entities  including 
labor  organizations.  An  example  of  an 
indirect  loan  is  a  disbursement  by  the 
lalx>r  organization  to  an  educational 
institution  for  the  turtkjn  expense  of  an 
officer,  employee,  or  memt)er  that  must  be 
repaid  to  the  labor  organization  by  that 
individual.  Do  not  include  investments  in 
corporate  txDnds  or  mortgages  purchased 
on  a  block  basis  through  a  bank  or  similar 
institution  which  must  t>e  reported  in  Item 
27  (Investments). 


26.  US   TREASURY  SECURITIES 

Enter  thf  total  value  of  all  U  S   Treasur> 
secunties  as  stio'An  on  the  lahor 
organization  s  tmuks  at  the  start  and  end 
of  the  reporting  peno<J  in  Columns  I'A'  and 
(B),  respectively   it  ttie  value  reported  is 
different  from  the  original  cost,  the  onginal 
cost  must  be  reported  m  Iter^-i  55    Other 
U.S.  Govermient  ool'fjations,  state  and 
municipal  bonds,  and  foreign  qovornrT,ont 
securities  must  be  reported  m  item  2/' 
(Investments). 

27.  INVESTMENTS  -    Fnter  in  Columns 
(A)  and  (B),  respectivetv   trie  total  b<:>ck 
value  at  the  start  and  end  of  tbe  reporting 
period  of  all  investments  oth*  r  th.m  l  S 
Treasury  securities    The  book  value  of 
these  investments  is  the  lower  of  cost  or 
market  value. 

28.  FIXED  ASSETS  —  Fnter  in  Ci.lumns 
(A)  OTl  iB  '    '':;s;'«ctr.ely,  the  brcik  value 
at  the  start  and  end  of  the  rep<.jrting  penod 
of  all  fixed  assets,  such  as  land  buildings, 
automobilc-s  and  oftice  furniture  and 
equipment  owned  r  v  the  latK>r 
organization    Th*-  tK:.)ok  value  ot  fixed 
assets  is  cost  less  depreciation 

29.  OTHER  ASSETS    -  Fn!.>r  tn  Column^, 
(A)  anc  iB  ■  '►^sfv^ctive!',   the  to;<il  value  as 
shr>/,n  ;  '■  ^'v;  ;<irx;r  crganijation  s  books 
at  tn-  s'.irt  a-id  eno  of  the  repxD'rting  penod 
of  all  as^.'ts   '-.jch  as  accounts  receivable. 
utility  de|.njsils,  or  travel  advances  which 
are  not  considered  loans  as  explained  m 
thf  instri,  :ti('ns  for  Item  17;  which  have 
not  been  f-ported  ir,  Items  24  through  28. 

30  TOTAL  ASSETS  -  Add  Items  24 
through  2i.e  Coiumns  (A)  <ind  (B;,  and 
enter  the  respective  totals  m  item  30. 

LIABILITIES 

31  ACCOUNTS  PAYABLE        t  nter  the 
t.'tai  ar^ount  of  tne  lab<")r  organi.'ation  s 
accounts  pa,af)l(;  at  the  start  and  end  of 
the  reporting  fK-ncvl  in  Coiumns  iCi  anii 
(D).  respectively     C^rdmanly  accounts 
payable  are  those  oti|poati<  >n=,  uv  urred  on 
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an  open  account  for  goods  and  serv'ices 

rendered 

32.  LOANS  PAYABLE  —  Enter  in 
Columns  (C)  and  (D),  respectively,  the 
total  amount  of  all  loans  owed  by  the  labor 
organization  at  the  start  and  end  of  the 
reporting  penod,  including  those 
represented  by  notes.  Do  not  include 
loans  secured  by  mortgages  or  similar 
liens  on  real  property  (land  or  buildings) 
which  must  be  reported  in  Item  33 
.Mortgages  Payable). 

33  MORTGAGES  PAYABLE  —  Enter 
the  total  amount  of  the  labor 
organization  s  obligations  that  were 
secured  by  mortigages  or  simitar  liens  on 
real  property  (land  or  buildings)  at  the  start 
and  end  of  the  reporting  penod  in 
Columns  iC^  and  (D),  respectrvely 

34.  OTHER  LIABILITIES  —  Enter  in 

CDiurnns  \C   and  (D),  respectively,  the 
total  amour;  as  shcvvn  on  the  labor 
organization  s  books  at  the  start  and  enc 
of  the  reporting  period  of  ail  other  liabilities 
not  reported  in  Items  31  through  33 

35.  TOTAL  LIABILITIES  -  Add  items  31- 
34,  Columns  (C)  and  iD,).  and  enter  the 
respective  totals  n  Item  35. 

36.  NET  ASSETS  —  Subtract  Item  35 
Column  (C)  from  Item  30,  Column  (Ai  ano 
enter  the  difference  in  Item  36,  Coium.n 
:C  ■  Subtract  Item  35,  Column  (D)  from 
Item  30  Co'um.n  (B),  and  enter  the 
difference  m  item  36,  Coium.n  (D}, 

STATEMENTS 

RECEIPTS  AND  DISBURSEMENTS 

Under  Statement  B  receipts  must  be 
recorded  when  mioney  is  actually  received  by 
the  labor  organization  and  disbursements 
m,us;  be  recorded  when  mone,  is  actually  pac 
cut  ty  the  labc  organization. 

The  purpose  ot  Statement  B  is  to  report 
the  flow  of  cash  in  and  out  cf  the  labor 
organization  during  tne  reporting  penoJ. 
Transfers  between  separate  bank 


accounts  0'  between  specie  f^^nas  o'  t'^.e 


labor  orqanizati 


such  as  vacetio' 


stnke  funds  dc  not  represent  the  fio^  y 
cash  in  anc  out  cf  the  O'canizatiO" 
Therefore  these  fansfers  shDj,c  no"  ::•>: 
reported  as  receipts  anc  disbufseTents  of 
the  labcj'  organization    ^or  example   z: 
not  report  a  t^ansfe'  o*  cast^  f^c^  t"e  labor 
organization  s  sayings  account  to  its 
ctwcking  account    L^ewise  tne  use  of 
fandsreportec  m  item  24  .Cast-:'  tc 
purchase  certif.catps  o*  oeoosi;  anc  '.n,.- 
redemption  of  certr'^icates  c'  aep^s  : 
should  not  be  "e^ortec  i-  State~'t.-n-  e 

Since  Statement  B  -epc-rts  ai  :as^  f'^owing 
:n  and  out  o*  t'^e  labc  O'gan'zato'- 
"  netting'  is  net  pemvtiec    ■■\erng'  IS  the 
offsetting  o*  ^ece  pts  agai-^st 
disbursements  a"C  "epcnnig  only  the 
balance  (net)  as  e  the'  a  receipt  or 
disbursement.  For  exam.p^e  if  an  officer 
received  Si. 000  from  the  iat>c' 
organ  zatuc^  'c  convention  expenses, 
usee  oniv  S62;  and  returned  the 
'emairng  $2>:   'ne  S'  222  disbursement 
must  be  repcrtec  in   tc-  2  3  a'-c  the  $200 
receipt  .m..st  be  repcrtec  i,-  item  42.  It 
would  be  incorrect  to  report  only  an  S800 
net  disbursement  to  the  officer. 

Receipts  anc  disbursements  by  an  agent 
on  behalf  of  the  labor  organization  are 
considered  receipts  and  disbursements  of 

t^e  organization  ang  mus"  be  -epc-'.ed  in 
the  same  detail  as  c'.ne^  T-:e  p's  and 


disbursements    Fo'  exa.- 


<e  :'  tne  .abor 


organization  owns  s  p..  iCng  '^anaaed  by 
a  rental  agent,  the  acen*  s  'enta  -c-c'c^ipts 
and  disbursements  fo^  expenses  ""..s'  Le 
reportea  on  the  organization  s  Form  LM-3. 
Also  if  the  labor  organization's  parent 
t^'Ody  or  an  inte-mediate  tx>dy  functions  as 
an  agent  receiving  anc  disbursing  funds  of 
the  labor  organization  tc  third  parties, 
these  receipts  and  disbursements  must  be 
reportec  on  tne  iabor  organization's  Form 
LM-3 

CASH  RECEIPTS 

37  DUES  —  Enter  the  total  dues  received 
by  the  labor  organization.  Include  dues 
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received  directly  t  v  th.   ;abor  organization 
from  nnennbers,  dues  received  from 
employers  through  a  checkoff 
arrangement,  and  dues  transmitted  to  the 

organization  by  a  parent  body  or  other 

affiliate    .Report  the  fuN  i1u>>s  received. 
in.  iu>!ing  any  portion  tnat  will  later  be 
ir.tnsmitted  to  an  intermediate  or  parent 
body  as  per  capita  tax    Aisu  reynn  m  Item 
37  payments  in  lieu  of  dues  received  from 
any  nonmemt)er  employees  as  a  condition 
of  employment  under  a  unhin  ><(  unty 
provision  in  a  collective  tarrMinuK; 
agreement 


If  an  inlerriiO'Jiat!-  or  : 
dues  checkoff  d -t-  ti, 
CXI  behalf  of  the  lab<  >f 
report  in  Item  37  the  ^ 


a'tjr.t  L>ody  receives 
from  an  employer 
n'  -).\r\.:,\\<o-\   do  not 
ortiori  retained  by 


that  organization  for  per  capita  tax  or  other 
purposes,  such  as  a  special  assessment. 
Any  amounts  retained  by  the  intermediate 
body  or  parent  body  other  than  per  capita 
tax  must  be  explained  in  Item  55.  For 
example,  if  the  Intermediate  body  or 
parent  body  retained  $500  of  the  labor 
organization's  dues  checkoff  as  payment 
for  supplies  purchased  from  that  body  by 
the  labor  organization,  this  should  be 
explained  in  Item  55  of  tf>e  labor 
organization's  Form  LM-3  but  the  $500 
should  not  be  reported  as  a  receipt  or  a 
disbursement  on  the  labor  organization's 
Fomn  LM-3.  However,  if  the  intermediate 
body  or  parent  body  disbursed  part  of  the 
labor  organization's  dues  checkoff  on  the 
labor  organization's  t>ehalf.  this  amount 
should  be  included  in  Item  37  and  in  the 
appropriate  disbursement  item  on  the 
labor  organization's  Form  LM-3.  For 
example,  if  the  intermediate  body  or 
parent  body  disbursed  $500  of  the  labor 
organization's  dues  checkoff  to  an 
attorney  who  had  provided  legal  services 
to  the  latx)r  organization,  this  amount 
sfK)uld  be  reported  in  Item  37  and  as  a 
disbursement  in  Item  48  (Professional 
Fees)  of  the  labor  organization's  Fonn 
LM-3. 

Do  not  report  in  Item  37  dues  that  the 
labor  organization  collected  on  behalf  of 
other  organizations  for  transmittal  to  them. 


For  example,  if  the  labor  organization 
received  dues  from  a  member  of  an 

attijiatt.'  who  wori<.ed  in  the  labor 
organ!.'at)on  s  jurisdiction,  the  dues 
collected  on  the  affiliates  behalf  must  be 
reported  m  Item  4? 

38.  PER  CAPITA  TAX       Enter  the  total 
ptir  capita  tax  received  by  the  labor 
organization  if  the  organization  is  an 
intenrnediate  or  ('arent  txxJy   Include  the 
per  capita  tax  portion  of  dues  received 
directly  by  the  lat>or  organization  from 
members  of  <iffiliates,  per  capita  tax 
received  from,  subordinates,  either  directiv 
or  through  intermedianes.  and  the  [x-r 
capi'.'i  tax  portion  o*  dues  received 
through  a  checkoff  arrangement  whereby 
local  dues  are  remntted  directly  to  an 
intemie<iiati>  or  parent  tKK'y  by  employers. 
Do  net  !n:.:Ju(io  due^  collected  on  behalf  of 
subordinate  organizations  for  transmittal 
to  them     Foi  tiX.impit'    it  a  parent  body 
received  dues  checkoff  directly  from  an 
employer  and  returned  the  local  s  portion 
of  the  dues,  the  parent  txxJy  must  repnod 
the  dues  received  on  t>ehalf  of  the  local  m 
Item  42  (Other  Receipts) 

39.  FEES.  FINES.  ASSESSMENTS,  AND 
WORK  PERMITS        t    iter  ,  >..r 
organizations  re.  •  u  ;>.  'rom  foes,  fines, 
assessments,  ano  wcn^v  permits  Receipts 
by  the  labor  organization  on  behalf  of 
affiliates  for  transmit!  i  ;    ;r.  n  must  be 
reported  in  Horn  4?  ;..  tin  r  H.-,  eipts). 

40  INTEREST  AND  DIVIDENDS  —  Enter 
•:i<'  ti't,):  ,!--i.  J'  !    t  n:..-f.>^t  and  dividends 
received  by  the  labor  organization  from 
savings  accounts,  bonds,  mortgages, 
toans.  investments  and  all  other  sources. 

41  SALE  OF  INVESTMENTS  AND 
FIXED  ASSETS       '\  isU'a  th"  net  amount 
received  by  the  labor  organization  for  all 
investments  (including  U.S.  Treasury 
securities)  and  fixed  assets  sold.  Do  not 
include  amounts  received  from  the  sale  or 
redemption  of  investments  that  were 
promptly  reinvested  (i.e.,  "rolled  over') 
during  the  reporting  period. 
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The  amount  to  be  excluded  for  each 
reinvestment  is  the  lower  of  the  following 

•  the  onginal  cost  of  the  investment  sold 

•  the  amount  reinvested  when  the  amount 
received  from  the  sale  was  less  than  the 
investment's  original  cost;  or 

•  the  amount  reinvested  when  only  a 
portion  of  the  amount  received  from  the 
sale  was  actually  reinvested. 

interest  and  dividends  received  during  the 
reporting  period  must  be  reported  in  Item 
40  Any  portion  of  the  amount  due  the 
labor  organization  (gross  sales  price  less 
deductions  for  selling  expenses)  from 
sales  of  Investments  and  fixed  assets  that 
has  not  been  received  by  the  end  of  the 
reporting  period  must  be  reported  in  Item 
29  (Other  Assets).  However,  If  a  mortgage 
or  note  is  taken  back,  it  must  t>e  reported 
in  Item  25  (Loans  Receivable) 

42.  OTHER  RECEIPTS  —  Enter  all 
receipts  of  the  labor  organization  other 
than  those  reported  in  Items  37  through 
4 1 ,  including  proceeds  from  the  sale  of 
supplies,  loans  obtained,  repayments  ot 
loans  made,  rents,  and  funds  collected  fo^ 
transmittal  to  third  parties. 

43.  TOTAL  RECEIPTS  —  Add  Items  37 
through  42  and  enter  the  total  in  Item  43. 

CASH  DISBURSEMENTS 

44.  TO  OFFICERS  -  Enter  the  total 
reported  on  Line  1 1  of  Item  23. 

45.  TO  EMPLOYEES  —  Enter  the  total  of 
all  salanes.  allowances,  travel  advances 
which  are  not  considered  loans  as 
explained  in  the  instructions  for  Item  17, 
and  other  direct  and  indirect 
disbursements  (less  deductions  for  PICA 
withheld  taxes,  etc  )  to  employees  of  the 
latx)r  organization  dunng  the  reporting 
penod  Include  disbursements  to 
individuals  other  than  officers  who  'eceive 
lost  time  payments  even  if  the  labcr 
organization  dot^s  n{,it  consider  thenn  to  Oe 


employees  or  does  not  make  any  othier 
direct  c  ind'rect  distDursemerts  tc  'hem. 

NOTE   "'"'he  following  woi^.taTie  ■-',?.,  t>e 
usee  tc  determine  the  amc\>'~:  t...  be 
^epcrtec  m  Iter-  45; 

A  "^otai  G'oss  Saia^es 

A'iowances 

a.nc  Other  Dist^c-sements  tc 

Employees  ibeto-e  a  thhein  S 

taxes  

and  othe;  deductions  1  


B  Subtract 
Taxes 


rhheld 


and  Othei  Decactiors 

C   Net  DiShursements  to 
Emplovees 


The  amcuHt  c^  ^i-'.f  C  j"  :>j.c  agree  with 
the  amount  repoiei:  '"■  Item  45. 

46.  PER  CAPITA  TAX  -  E"te-  t'^e  iabor 
Drganizat.on  s  total  amount  ot  per  capita 
:a'  paid  as  a  condition  or  requirement  of 


affi'.atior  with  the  iatvor 


janizat::- 


:,'a^en!  national  or  international  union, 
state  and  loca.  central  bodies,  a 
conference   loirt  c  Svstem  txjard,  joint 

council  federation   or  otner  labor 
organ, zation 

47.  OFFICE  AND  ADMINISTRATIVE 

EXPENSE  —  Ente^  the  iaPo^ 
organization  s  total  disbursements  for  its 

ordina--,  office  arc  administrative 
expenses  for  example   ^ent   utilities, 
office  supplies,  postage  sjt:.scnptions, 
'idelit\  bond  premiums   etc 

As  explainec  m  tie  mst'-uctions  for  Item 
23,  Column  iE  i,  disburse.ments  for  hotel 
rooms  or  for  transportation  t,  pj!  he 
carrier  ot  office.^s  and  empicees  on 
official  business  mav  he  reponed  in  Item 
4"^  when  payr^ent  is  '""aoe  d  rectly  to  the 
provider  or  ih'OuGh  a  creait  aTangemenL 
Do  net  incijce  in  ;tem  47  saianes, 
allowances  c  other  direct  and  indirect 
disbursements  to  officers  and  employees. 
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which  must  be  reported  in  Items  44  and 
45. 

Also  report  in  Item  47  all  taxes  assessed 
against  and  paid  by  the  labor  organization, 
including  the  labor  organization's  PICA 
taxes  as  an  employer.  Do  not  include 
disbursements  for  the  transmittal  of  taxes 
withheld  from  the  salaries  of  officers  and 
employees,  which  must  be  reported  in 
Item  53.  Also,  do  not  include  indirect 
taxes,  such  as  sales  and  excise  taxes,  for 
purchases  reported  in  other  disbursement 
items 

48  PROFESSIONAL  FEES  — Enterthe 
labor  organization's  total  disbursements 
for  "outside"  legal  and  other  professional 
services  (auditing,  economic  research, 
computer  consulting,  arbitration,  etc.). 
Include  any  disbursements  made  for  the 
expenses  of  individuals  or  firms  providing 
professional  services  to  the  labor 
organization.  Do  not  include  direct  and 
indirect  disbursements  to  officers  and 
employees,  which  must  be  reported  in 
Items  44  and  45. 

49  BeNEFirs -Enterthe  total  of  all 
J;.  CO*,  j.u  ,i,j,,'C'Ct  t>enefit  disbursements 
made  by  the  labor  organization.  Direct 
benefit  disbursements  are  those  made  to 
officers,  employees,  members,  and  their 
beneficiaries  from  the  labor  organization's 
funds.  Indirect  benefit  disbursements  are 
those  made  from  the  labor  organizations 
funds  to  a  separate  and  independent 
entity,  such  as  a  trust  or  insurance 
company,  which  in  turn  and  under  certain 
conditions  will  pay  tjenefits  to  the  covered 
individuals.  An  example  of  an  indirect 
benefit  disbursement  is  the  premium  on 
group  life  insurance. 

so   CONTRIEiUTiONS,  GIF  FS,  AND 

GRANTS   -  Enter  the  total  of  all 
dibbuibeinents  for  contributions,  gifts,  and 
grants  made  by  the  labor  organization 

SI    PURCHASE  OF  INVESTMENTS  AND 
FIXED  ASSETS       -  ■  ••■:  ;>  •■  :  •:  ■.. 
disbursements  for  all  investments  and 
fixed  assets  purchased  by  the  labor 


organization.  Do  not  include  any  unpaid 
balances  still  owed  which  should  be 
reported  in  Item  32  (Loans  Payable)  or 
Item  33  (Mortgages  PayatMe).  Also,  do  not 
include  disbursements  for  reinvestment  in 
U.S.  Treasury  securities  and  investments 
of  amounts  received  from  sales  of  U.S. 
Treasury  securities  and  investments  as 
explained  in  the  instructions  for  Item  41 
(Sale  of  Investments  and  Fixed  Assets). 
The  amount  to  be  excluded  from  Item  51 
for  reinvestment  must  t>e  the  same  as  the 
amount  that  was  excluded  from  Item  41 
for  reinvestment 

52.  LOANS  MADE  —  Enter  the  total 
disbursements  for  loans  made  by  the 
latx)r  organization.  Include  all  direct  and 
indirect  loans  made  to  individuals, 
business  enterprises,  and  other 
organizations,  regardless  of  amount. 

NOTE:  Section  503(a)  of  the  LMRDA 
prohibits  labor  organizations  from  making 
direct  or  indirect  loans  to  any  officer  or 
employee  of  the  labor  organization  that 
results  in  a  total  indebtedness  on  the  part 
of  such  officer  or  employee  to  the  labor 
organization  in  excess  of  $2,000  at  any 
time. 

53  OTHER  DISBURSEMENTS   -Enter 
dii  iJibuurbenienls  iiidJe  by  the  labor 
organization  not  reported  in  Items  44 
through  52  including  fees,  fines,     • 
assessments,  supplies  for  resale, 
repayments  of  loans  obtained,  transmittals 
of  funds  collected  for  third  parties, 
educational  and  publicity  expenses, 
v/ithholding  taxes,  and  payments  for  the 
account  of  affiliates  and  other  third  parties. 

54  TOTAL  DISBURSEMENTS  -  Add 
Items  44  through  53  and  enter  the  total  in 
Item  54. 

NOTE:  The  following  worktable  may  be 
used  to  detennine  that  the  figures  for 
receipts,  disbursements,  and  cash  are 
correctly  reported  on  the  labor 
organization's  Form  Lr^-3: 


A.  Cash  at  Start  of  Reporting 


$ 
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Penod  —  Item  24.  Column  jA) 


B.  Add:  Total  Receipts  —  Item 
43 


C   Total  of  Lines  A  and  B 


D  Subtract-  Total 
Disbursements 
—  Item  54 


r   Cash  at  End  of  Penod 


!f  Line  E  does  not  equal  the  amount 
reported  m  Item  24,  Column  tB),  there  is 
an  error  in  the  labor  organization's  report 
which  should  be  corrected,  or  the  cash 
shortage  or  overage  must  be  explained  ^n 
Item  55 

ADDITIONAL  INFORMATION  AND 
SIGNATURES 

55.  ADDITIONAL  INFORMATION  —  Use 

Item  55  to  provide  additional  infom-iation 
as  indicated  on  Form  LM-3  and  in  these 
instructions.  Enter  the  number  cf  the  iter. 
to  which  the  information  relates  in  the  Item 
Number  coiumn.  If  there  is  not  enough 
space  in  Item  55,  report  the  additional 
infonnation  on  a  separate  letter-size 
page(s)    Be  sure  to  include  the  following 
at  the  top  of  each  page:  the  name  of  your 
organization,  its  6-digit  file  number  as 
reported  in  Item  1,  and  the  ending  date  of 
the  reporting  period  as  reported  on  the 
second  line  of  Item  2. 

56  -  57,  SIGNATURES  —  "The  completed 
Form  LM-3  which  is  tiled  wah  OLMS  njs'. 
be  Signed  by  both  the  president  and 
treasurer  or  corresponding  pnncipal 
officers  of  the  latx)r  organization    Or  ginal 
signatures  are  required  on  the  Fcm  LM-3 
filed  with  OLMS,  stamped  or  mechamcai 
signatures  are  not  acceptable    !t  the 
duties  of  the  pnncipal  executive  or 
principal  *"inancial  o*ficer  are  per10''med  by 


an  office:-  other  than  f-.e  president  or 
treasurer  the  repc^  nas  :>e  signed  by  the 

ether  officer    If  the  repc,'*  :s  '^•gned  by  an 
officer  other  than  the  prest-de"!  c 
treasurer,  cross  out  the  pnnted  :>t,e  enter 
the  correct  title  in  iten-  5r  or  f  '   s-id 
explain  in  Item  55  why  the  presi-:)e-"   " 
treasurer  did  not  sign  the  ^epcr-    Ei-^te:  me 
date  the  report  wa?  signec  an,:  t^p 
telephone  numt>er  at  which  *nr-  signatories 
conduct  offiCiai  business   .  o..  ao  not  have 
to  repel  a  pi'.ate  un.iste.l  telephone 
n  u  'n  b>e  ■ 

XII.  Labor  Organizations  That 
Have  Ceased  To  Ex:st 

If  tie  ,abcr  c^gan,zatior^  hdS  gone  out  of 
e>  sience  as  a  reocimg  labor 
crgani/ation  the  last  president  and 
treasure-  or  tne  officials  responsible  for 
,•,  njing  jp  tne  affairs  of  the  labor 
cganization  -i^s'  ''e  a  terminal  financial 
'epon  'o'  'r<e  pe-'o::  'rom  the  beginning  of 
the  'isca'  year  i:  tne  date  of  termination. 
A  terrr.  nai  '^marca  report  must  be  filed  if 
the  labor  :  '^gar-  zation  has  gone  out  of 
business  by  aisbanding,  merging  into 
another  organization  or  being  merged 
and  consolidated  with  one  or  more  labor 
organizations  to  form  a  new  labor 
organization    A  ferminal  financial  report  is 
not  requirea  ti  the  labor  organization 
chariot-c  I'.s  a^.  i..;;on  but  continues  to 
function  as  a  separate  reporting  labor 
organizatio-'i 

Tne  terminal  financial  report  mav  be  filed 
on  For;--^  l!.*-3  i*  tne  :ab:"  r-ga-  :atJon 
filed  its  previous  annual  'epcl  on  Form 
LM-3  and  the  labo'  o-gan,.-^_at,on's  total 
annual  receipts  as  oeUrec  -  Section  11  of 
these  instructions,  were  less  than 
$200,000  for  the  part  of  the  last  fiscal  year 
during  which  the  iab:^  organization 
existed.  (If  total  annual  receipts  were 
$200,000  or  more,  the  labor  organization 
must  use  Fo^n  lM-I"  tc  'i  e  its  terminal 
financial  reporL)  The  labor  organization's 
terminal  financial  report  must  be  submitted 
to  the  US  Department  of  Labor, 
Employment  Stanca^ds  Administratton, 
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Office  of  Labor-Management  Standards, 
200  Constitution  Avenue,  NW,  Room  N- 
5616,  Washington,  DC  20210.  within  30 
days  after  the  date  of  termination. 

To  complete  a  terminal  report  on  Form 
LM-3,  follow  the  instructions  in  Section  XI 
and.  in  addition 

•  Enter  the  date  the  labor  organization 
ceased  to  exist  in  Item  2  after  the  word 
Through," 

•  Enter  an  *X"  in  the  t>ox  in  Item  3{b) 
indicating  that  the  labor  organization 
ceased  to  exist  during  the  reporting 
period  and  that  this  is  the  labor 
organization's  temninal  Form  LM-3. 

•  Enter  "3(6)"  in  the  Item  Number  colunnn 
in  Item  55  and  provide  a  detailed 
statement  of  the  reason  the  latxjr 
organization  ceased  to  exist.  Also 
report  in  Item  55  plans  for  the 
disposition  of  the  labor  organization's 
cash  and  other  assets,  if  any  (for 
example,  transfer  of  cash  and  assets  to 
the  parent  body).  Provide  the  name  and 
address  of  the  person  or  organization 
that  will  retain  the  records  of  the 
terminated  organization.  If  the  latxir 
organization  merged  with  another  labor 
organization,  report  that  organization's 
name,  address,  and  6-digit  file  number. 

Contact  the  nearest  OLMS  field  office 
listed  below  if  you  have  questions  about 
filing  a  terminal  report. 

If    You  NEE;[)  ASSISTANCt 

The  Office  of  Labor-Management 
Standards  has  field  offices  located  in  the 
following  cities  to  assist  you  if  you  have 
any  questions  concerning  LMRDA  and 
CSRA  reporting  requirements. 

Atlanta,  GA 

Binningham,  AL* 

Boston,  MA 

Buffalo.  NY 


Chicago,  IL 

Cincinnati,  OH 

Cleveland.  OH 

Dallas,  TX 

Denver,  CO 

Detroit.  Ml 

Grand  Rapids,  Ml* 

Guaynabo.  PR 

Honolulu,  HI 

Houston,  TX 

Kansas  City.  MO 

Los  Angeles,  CA 

Miami  (Ft.  Lauderdale),  PL 

Milwaukee,  Wl 

Minneapolis,  MN 

Nashville,  TN 

New  Haven,  CT* 

New  Orleans.  LA 

New  Yor1<,  NY 

Newarl^  (iselin).  NJ* 

Philadelphia.  PA 

Pittsburgh,  PA 

St.  Louis,  MO 

San  Francisco,  CA 

Seattle,  WA 

Tampa,  FL* 

Washington,  DC 

Consult  local  telephonu  diructof,  listings 
under  United  States  Government.  Latx)r 
Department.  Office  of  i  i'.>-  rManagement 
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standards,  for  the  address  and  telephone 
number  of  the  nearest  field  office, 

"These  OLMS  fiekj  offices  do  not  maintain 
copies  of  reports  for  public  disclosure 

Informatjon  about  OLMS,  including  key 
personnel  and  telephone  numbers,  how  to 
obtain  LM  reports,  compliance  assistance 
materials,  the  text  of  the  LMRDA,  and 
related  Federal  Register  and  Code  of 
Federal  Regulations  (CFR)  documents,  iS 
also  available  on  the  Internet  at; 
http./7vvww.olms.dol,gov 
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PuWic  reporting  burden  for  this  collection  of  information 
is  estimated  to  average  54  minutes  per  response, 
including  the  time  for  reviewing  instructons.  searching 
existing  data  sources,  gathenr^g  and  maintaining  data 
r^eeded.  and  complelir>g  and  reviewing  the  collection  of 
information.  Persons  are  not  required  to  respond  to  the 
cofleclion  of  informaton  unless  it  displays  a  currently 
valid  OMB  contnal  number    Reporting  a(  this 
information  is  mandatory  and  is  required  by  Itie  Latxx- 
Managemenl  Reporting  and  Disclosure  Act  of  1959.  as 
amended,  for  the  purpose  of  public  disclosure.  As  this 
is  put>lic  information,  there  are  no  assurances  of 
confidentiality.  If  you  have  any  comments  regarding 
this  estimate  or  any  other  aspect  of  this  informabon 
collection,  induding  suggestions  for  reducing  this 
Ixjrden.  please  send  them  to  the  US.  Department  of 
Labor.  Employment  Starvlards  Administration.  Office  of 
Lat>or-Management  SlarHlards.  Division  of 
Interpretations  and  Standards.  Room  N-5605.  200 
Constitution  Avenue.  NW.  Washington.  DC  20210 


government  employees  are  not  covered 
by  these  laws  and,  therefore,  are  not 
required  to  file,  except  tfifit  any 
"conference,  general  committee,  joint  or 
system  txjard.  or  joint  council"  ttiat  is 
sutxjrdinate  to  a  national  or  international 
latxir  organization  is  a  lat)or  organization 
under  the  LMRDA  and  therefore  is 
required  to  file  a  financial  report  if  the 
national  or  intemational  labor  organization 
is  a  labor  organization  engaged  in  an 
industry  affecting  commerce  within  the 
meaning  of  section  3(j)  of  the  LMRDA.  If 
you  have  a  question  about  whether  the 
labor  organization  is  required  to  file, 
contact  the  nearest  OLMS  field  office 
listed  on  page  X  of  these  instructions. 


INSTRUCTIONS  FOR 
FORM  LM-4 
LABOR 

ORGANIZATION 
ANNUAL  REPORT 

**Proposed  Instru^Jmn:;'* 

GENEzRAL  INSTRUCTIONS 

I.   Who  Must  File 

Every  labor  organization  subject  to  the 
Latxjr-f^anagement  Reporting  and 
Disclosure  Act  of  1959,  as  amended 
(LMRDA),  the  Civil  Service  Reform  Act 
(CSRA),  or  the  Foreign  Service  Act  (FSA) 
must  file  a  financial  report.  Form  LM-2, 
LM-3,  or  LM-4,  each  year  with  the  Office 
of  Labor-Management  Standards  (OLMS) 
of  the  U.S.  Department  of  Labor's 
Employment  Standards  Administration. 
These  laws  cover  labor  organizations  that 
represent  employees  who  work  in  private 
industry,  employees  of  the  U.S.  Postal 
Service,  and  most  Federal  government 
employees.  Labor  organizations  that 
represent  only  state,  county,  or  municipal 


II.  What  Form  to  File 

Labor  organizations  with  total  annual 
receipts  of  less  than  $10,000  may  file  the 
abbreviated  2-page  annual  repoii  Form 
LM-4,  if  not  in  trusteeship  as  defined  in 
Section  VIII  of  these  instnjctions.  The 
term  "total  annual  receipts"  means  all 
financial  receipts  of  the  labor  organization 
during  its  fiscal  year,  regardless  of  the 
source,  including  receipts  of  any  special 
funds.  Funds  of  a  trust  in  which  the  labor 
organization  is  interested  should  not  be 
included  in  the  total  annual  receipts 
considered  when  determining  which  form 
to  file. 

Labor  organizations  with  $10,000  or  more 
in  total  annual  receipts  cannot  use  Form 
LM-4.  However,  labior  organizations  with 
total  annual  receipts  less  than  $200,000 
and  not  in  trusteeship  may  file  the 
simplified  4-page  Form  LM-3.  Labor 
organizations  with  5200,000  or  more  in 
total  annual  receipts  and  those  in 
trusteeship  must  file  the  more  detailed 
Form  LM-2. 

III.  Whe.n  to  File 

Forni  lM-4  must  oe  iiied  within  90  days 
after  the  end  of  the  labor  organization's 
fiscal  year  (12-monlh  reporting  period). 
The  law  does  not  authorize  the  U.S. 
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Department  of  Latx)r  to  grant  an 
extension  of  time  for  filing  reports  for  any 
reason. 

If  the  labor  organization  went  out  of 
existence  during  its  fiscal  year,  a  terminal 
financial  report  must  be  filed  within  30 
days  after  the  date  it  ceased  to  exist    See 
Section  X  of  these  instructions  for 
information  on  filing  a  terminal  financias 
report. 


IV.  Where  to  File 

One  completed  Form  LM-4  and  anv 
required  attachments  must  be  f'ed  with 
the  US  Department  of  Labor  at  the 
following  address. 

US  Department  of  Labor 
Employment  Standards  Administration 
Office  of  Labor-Management  Standards 

200  Constitution  .Avenue,  NvV    Room  N- 

5616 

Washington.  DC  202 1C 

If  available,  use  the  pre-addressed 
envelope  enclosed  with  this  report 
package  tc  file  Form  LM-4 


V.  Public  Disclosure 

The  LMRDA  requires  that  trie  U  S 
Department  of  Labor  make  labor 
organization  financial  reports  avaiiaoie  for 
inspection  by  the  public    Repons  n^ay  be 
viewed  and  downloaded  from  the  OLMS 
Web  site  at  www.union-reports.doi.qov 
Copies  of  reports  and  union  constitutions 
and  bylaws  can  also  be  ordered  at  thie 
same  Web  site.   Reports  may  also  be 
examined  and  copies  purchased  at  'ne 
OLMS  Public  Disclosure  Room  at  the 
above  address  in  Section  IV  'How  Tc  File) 
or  at  the  OLMS  field  office  in  whose 
junsdiction  the  reporting  organization  is 
located    See  page  X  of  these  instructions 
for  a  lis;  of  OlMS  field  offices 


VI.  Officer  RESPONSIBILITIES 
AND  Penalties 

Tne  president  anc  treasurer  c  t"c 
corresponding  pnncipa'  officers  o'  thr- 
laoor  organization  ^equireC  tc  sia'~  ^ .:  't. 
LM^  are  persona^iy  responscSe  ♦o-  ^"^ 
filing  and  accuracy    unaer  the  .MRC '^. 
officers  are  subject  tc  cnmna  penalties 
for  wilifui  failure  tc  fne  a  reqjircc  -eport 
anc  for  false  reoortinG    ^  aise  ''e;>;;rt^nq 
mc'udes  making  a*^;*  fa'se  state-^^e"''  ..""'r 
Tisrepresentat:on  c<  a  matena'  'ac  .vnile 
knowing  It  tc  be  fa:se  o"  'oi-  knoAtngly 
failing  to  disciose  a  rr,alena;  fact  >r.  a 
required  report  or  in  the  mforr-iat'on 
requirec  tc  be  contained  i-^  it  c  :"  any 
informaticr  recjired  t:  lk-  suL'^-  v,pz  -vith 
it   Under  the  CSRA  an-  f-S^  a-.: 
implementing  reguiat  cs  'a-^e  'cporting 
and  failure  tc  report  -^av  "-e suit  in 
riJminist'at  .e  enforcement  action  and 
liticaticn    "ne  c",:e'"s  'esponsiDie  for 
signing  Form  ^'/-4  a-e  a  sc  subject  to 
cnminal  penalties  for  false  reporting  under 
section  1001  of  Title  18  of  the  United 
States  Code. 


VII,   Recordkeeping 

The  officers  reo ui-eo  to  file  Form  LM-4  are 

resporsihie  '"'  mai"ia'"'"a  'ecofds  that 
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ssary  to  verify 
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the  accuracy  ana  ccm.pieteness  of  the 
report.  The  -eccrds  must  t>e  keot  for  at 
least  5  yea's  a'te^  the  cate  t'-:e  -ec-o'l  iS 
filed.  Any  recced  necessa^.  to  verifyy 
explain,  or  ca'  ♦>  the  xport  must  be 
retained,  incu,cir:  rut  not  limited  to, 
vOujcne's   Acrksneets  receipts,  and 
a;.:pi':aC!e  -esoiut.ocs 


VIII.   Labor  Organizatioss  IN 
Trusteeship 

Any  labor  organization  that  has  placed  a 
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subordinate  labor  organization  in 
trusteeship  is  responsible  for  filing  the 
sutx)rdinate's  annual  financial  report.  A 
trusteeship  is  defined  in  section  3(h)  of 
the  LMRDA  as  "any  receivership, 
trusteeship,  or  other  method  of 
supervision  or  control  whereby  a  labor 
organization  suspends  the  autonomy 
otherwise  available  to  a  subordinate  body 
under  its  constitution  or  bylaws- 
Annual  financial  reports  filed  for  any  lattor 
organization  in  trusteeship  must  be  filed 
on  Form  LM-2  rather  than  Form  LM-4. 
The  report  must  be  signed  by  the 
president  and  treasurer  or  corresponding 
principal  officers  of  the  labor  organization 
that  imposed  the  trusteeship  and  by  the 
trustees  of  the  sut)ordinate  labor 
organization.  Information  on  filing  Forni 
LM-2  can  be  obtained  on  the  OLMS  Web 
site  at  www.olms.dol.qov  or  from  the 
nearest  OLMS  field  office  listed  on  page  X 
of  these  instructions 

tX     Ti<'iiST^;  In  Which  A  Labor 

ORi.AN!/A'l()N  Is  iNIt  KfSU  f) 

The  labor  organization  must  disclose  the 
existence  of  all  trusts  in  which  the  labor 
organization  is  interested  in  Item  20  as- 
required  by  the  instructions  for  Item  9. 
The  latx)r  organization  must  also  file  a 
Form  T-1  disclosing  the  assets,  liabilities, 
receipts,  and  disbursements  of  a 
significant  trust  in  which  the  labor 
organization  is  interested. 

A  trust  in  which  a  labor  organization  Is 
interested  is  defined  by  statute  as 

...a  trust  or  other  fund  or 
organization  (1)  which  was 
created  or  established  by  a  latxir 
organization,  or  one  or  more  of  the 
trustees  or  one  or  more  memt>ers 
of  the  governing  txxjy  of  which  is 
selected  or  appointed  by  a  latxjr 
organization,  and  (2)  a  pnmary 
purpose  of  which  is  to  provide 


fc>enefits  for  the  memt)ers  of  such 
latxDr  organization  or  their 
beneficiaries. 

29  U.S.C.  402(1).  The  definition  of  a  trust 
in  which  a  labor  organization  is  interested 
may  include,  but  is  not  limits  j  lo  joint 
funds  administered  by  a  union  and  an 
employer  pursuant  to  a  collective 
bargaining  agreement,  educational  or 
training  institutions,  banks  or  credit  unions 
created  for  the  benefit  of  union  members, 
and  redevelopment  or  investment  groups 
established  by  'b-  \iri d  Tr  •  u- 1  -^nefit  of 
its  members.    '  h,-  (Jtti!;'  iij'i  k-  Atiether 
a  particular  entity  is  a  trjst  it  Afn  h  .i 
labor  organization  is  interested  must  t^e 
based  on  the  facts  in  each  case.  A  trust 
will  be  considered  significant,  and 
therefore  must  be  reported  on  Form  T-1 .  if 
(1)  it  has  annual  receipts  of  $200,000  or 
more  during  the  trust's  most  recent  fiscal 
year,  and  (2)  the  latxsr  organization's 
financial  contribution  to  the  tnjst  or  the 
contribution  made  on  the  labor 
organization's  behalf,  or  as  a  result  of  a 
negotiated  agreement  to  which  the  labor 
organization  is  a  party,  is  $10,000  or  more 
annually. 

If  a  trust  has  annual  receipts  of  less  than 
$200,000  or  if  the  labor  organization's 
financial  contritxjtion  to  a  trust,  or  the 
contribution  made  on  the  labor 
organization's  behalf,  or  as  a  result  of  a 
negotiated  agreement  to  which  the  labor 
organization  is  a  party,  is  less  than 
$10,000  annually,  the  labor  organization 
need  only  report  the  existence  of  the  trust 
and  the  amount  of  the  labor  organization's 
contribution  or  the  contribution  made  on 
tho  labor  organization's  behalf,  or  as  a 
f>  suit  of  a  negotiated  agreement  to  which 
the  labor  organization  is  a  party.  This 
information  should  be  reported  in  Item  20 
as  required  by  the  instructions  for  Item  9 
and,  if  the  contribution  was  made  by  the 
labor  organization  itself,  in  Item  18. 

No  Form  T-1  should  be  filed  for  any  labor 
organization  that  already  files  a  Form  LM- 
2,  LM-3,  or  LM-4,  nor  should  a  report  be 
filed  for  any  entity  that  is  expressly 
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exempted  from  reporting  in  the  Act    No 
separate  report  need  be  filed  for  Political 
Action  Committee  (PAC)  funds  rf  publicly 
available  reports  on  the  PAC  funds  are 
filed  with  a  Federal  or  state  agency,  or  for 
a  political  organization  for  which  reports 
are  filed  with  the  Internal  Revenue  Service 
pursuant  to  26  U.S.C.  527.   No  separate 
report  is  required  for  an  employee  Denefit 
plan  that  filed  a  complete  and  timeiy 
annual  report  pursuant  to  the 
requirements  of  the  Employee  Retirement 
Income  Securit>'  Act  of  1974  (ERISA).  29 
use   1023.  1024(a),  and  1030,  and  29 
C.F  R.  2520.103-1,  for  the  plan  year 
ending  with  or  within  the  year  preceding 
the  year  covered  by  the  reporting  union's 
LM-4,  or  if  annual  auatts  are  freely 
available  on  demand  under  §  302(ca5)(B; 
-J  t-.e  LMRA  29  U  S  C  166(CH5KB). 

Fcriri  T-1  must  be  filed  withm  90  aays 
after  the  expiration  of  the  trust's  fiscal 
year.   If  the  trust's  fiscal  year  is  not  the 
same  as  the  labor  organization's  fiscal 
year,  stdte  when  the  trust's  fiscal  year 
ends  in  item  20  as  required  by  the 
instructions  for  Item  9    See  Instructions 
forFormT-1    "''rust  Anr^uai  Rep-c't. 

Questions  regarding  these  reportinq 
requirements  should  be  directed  to  the 
OLMS  Division  of  Interpretations  and 
Standards,  which  can  be  reachec  at  the 
above  address,  by  email  at  olms- 
i-naik'S'.dol-esa.gov.  by  phone  at  202-693- 
0T23  or  by  fax  at  202-693-1 340.  The 
Department  will  publish  additional 
information  giving  further  practical 
guidance  on  the  reporting  rBquiremen^s 
for  trusts  on  the  OLMS  Web  site  at 
www.olms.doi.qov. 

Examples  of  a  trust  m  which  a  latwr 
organization  is  interested  r^iay  include,  but 
are  not  limited  to.  the  following  entities: 

Example  A  The  Redevelopment 
Corporation  -  A  labor  organization 

creates  an  entity  named  the 
Redeveic;)rnent  Corporation,  or  appoints 
one  or  more  of  the  members  of  the 


governing  boarc  0*  the  CorDoration   A'vch 
IS  established  priTian'*  tc  enable 
memt)ers  of  the  labor  organizalic^  to 
obtain  low  cost  housing  constnjctec  vMtn 
federal  Housing  ana  Urban  Deveiopr^f^T 
(HUD)  grants,   ""he  Redevelopment 
Corporation  must  t>e  reported  as  a  i\>s:  in 
wnich  the  labor  orgamratior  c 
organizations  that  ceatec  it  c  that 
appointed  members  tc  ts  governing 
t>oard.  ha.e  an  interest    A  .a>:' 
organization  that  neithe-  pa^-'cpated  in 
the  creation  of  the  Co~ cation   nor 
appcnted  membe'^  of  its  governing 
board  but  loanea  money  to  the 
Corporation  tc  use  as  matching  money  for 
.^UD  grants  neec  not  re::v:.n  t-^e 
Corporation  as  a  t'^st  m  wh,ch  it  is 
■nterested 

Example  B:  The  Educational  Institute  - 
Five  reporting  labor  organizations  form 
the  Eaucaticnai  Institute  to  provide 
educational  services  pnmarily  for  the 
benefit  of  their  memt)ers.  Similar  services 
are  also  provided  to  the  general  public. 
Each  labor  organization  contributes  funds 
to  start  the  Educational  Institute,  which  will 
then  offer  various  educational  programs 
that  will  generate  revenue.  Each  labor 
organization  that  participated  in  forming 
the  Institute,  or  that  appoints  a  memt>erto 
its  governing  body,  must  report  the 
■idjcational  institute  as  a  trust  in  which  it 
;s  nte-ested 

Example  C   The  Bank  -  A  reporting  labor 
organization  forms  a  Dank  that  is 
chanered  anc  licensed  under  Federal  and 
state  laws  o^  selects  a  memfjerof  the 
board  of  directors  0*  a  bani^  that  is  already 
in  existence  for  the  puT'^'se  :?'  ensunng 
that  banking  se.^ices  a^'e  a. a  .,.-.bii-  to 
members  at  reasonable  cost,  or  as  an 
investment  for  the  purpose  of  increasing 
funds  available  for  union  activities  for  the 
benefit  of  union  members.  Any  latx)r 
organization  that  participated  in  forming 
the  bank,  or  that  appoints  a  memt>er  to 
the  bank's  board  of  directors  must  report 
the  bank  as  a  trust  in  which  it  has  an 
interest. 
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EK.inipIp  D    Joint  Funds      A  reporting 
IvjIoi  „.;,ji.i^,jt...(i  i.'.j:  iccuo  a  "joint  fund" 
with  a  large  national  manufacturer  to  offer 
a  variety  of  training  and  jobs  skills 
programs  for  members  of  the  labor 
organization,  or  appoints  a  member  to  the 
governing  body  of  such  a  fund,  must 
report  the  joint  fund  as  a  trust  in  which  the 
labor  organization  has  an  interest. 

txanipie  t.  3Q2(C)^5)  through  (9)  Plans 
-  A  reporting  latxjr  organization  forms  a 
plan  permitted  under  Section  302(cX5) 
through  (9)  of  the  LMRA  (29  U.S.C.  186 
(cX5)  through  (9)),  and  files  a  complete 
annual  financial  report  as  required  under 
ERISA.  The  latxar  organization  reports 
only  that  the  plan  exists  and  states  where 
the  ERISA  annual  financial  report  may  t>e 
viewed.  This  information  should  be 
reported  in  Item  20.  No  Form  T-1  need  be 
filed  even  if  more  than  $10,000  was 
contributed  to  the  plan  on  the  labor 
organization's  behalf. 


X    Cc;MF'it  iiNG  Form  LM-4 

Nuii'.uor  of  Copies 

Complete  one  of  the  two  blank  copies  of 
Form  LM-4  included  in  this  report 
package:  do  not  use  a  photocopy  of  this 
form.  The  completed  Fonm  LM-4  must  be 
filed  with  OLMS.  A  copy  should  also  be 
maintained  in  the  latxir  organization's 
records. 

Addfoss  L.ib*-, 

If  this  report  package  was  mailed  to  you 
with  an  address  label,  peel  off  the  label 
and  place  it  in  the  designated  tx)x  on 
page  1  of  tfie  form.  Use  the  pre-printed 
iat>Bl  even  if  the  information  on  it  is 
incorrect. 

It  this  ri-[)  irt  I,,!',  i-.iqo  docs  not  have  Jll 
;i  idfi'ss  Liijei  or  i'  any  of  tfio 
information  on  tf>o  Lit^tH  is  incorrect 
complete  Items  4  ttuouy.n  8  in  theif 


entirety     If  the  lat)el  information  is 
correct,  leave  Items  4  through  8  blank 


Information  Entry 

Entries  on  Form  LM-4  bhou; 
clearly  printed  in  black  ink 
pencil  or  any  other  color  ink 


j  t)t,'  typed  or 
Do  not  use  a 


For  items  dispin>inv-  separate  boxes, 
enter  onl>  (jr>^  utter  or  number  in  each 
box  as  illubtraied  below    Use  all  capital 
letters  and  pnnt  or  :,;•.:■  inside  trie  boxes. 
Leave  a  blank  tx)x  between  words  and/or 
numbers  as  appropriate.  Pnnt  clearly  so 
the  information  can  be  accurately 
scanned. 

Entering  Number  and  Street: 

1404  REDWOOD  COURT 

Report  amounts  in  Items  15  through  19  in 
dollars  only.  Do  not  enter  cents.  Round 
cents  to  the  nearest  dollar.  Enter  a  single 
"0"  in  the  txjxes  for  reporting  dollars  if  the 
latKjr  organization  has  nothing  to  report. 

Entering  Dollars: 

do  not  enter  cents 

Entering  Zero: 

For  items  requiring  a  "Yes"  or  "No" 
answer,  enter  an  "X"  in  the  appropriate 
b>ox.  Do  not  use  check  marks  or  other 
marks. 


Entering  X: 

Yes 
X 


No 


ITEMS  1-22 

1.  FILE  NUMBER  — Lnter  the  6-digit  file 
numt-    !  v.:  OLMS  assigned  to  the  latxjr 
organization.  If  this  Form  LM-4  was 
mailed  to  you  with  an  address  label,  the 
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labor  organizations  file  number  is  the 
6-digit  number  on  the  first  line  of  the  iabel 
If  you  do  not  have  a  lat)e!  and  you  cannot 
obtain  the  number  from  pnor  reports  filed 
by  the  labor  organization,  the  number  can 
be  obtained  from  the  OLMS  Web  site  at 
AVAv  union -reports  dolqov  or  by 
contacting  the  nearest  OLMS  field  office 
listed  on  page  X  of  these  instaictions 
The  labor  organizations  6-digit  file 
number  must  also  t>e  entered  in  the  Fiie 
Number  boxes  at  the  top  of  page  2  of 
Form  LM-4. 

2    PERIOD  COVERED  — Enter  the 

txjginning  and  ending  dates  of  the  penod 
covered  by  this  report.   The  latxjr 
organization's  report  should  never  cover 
more  than  a  12-month  period    For 
example,  if  your  organization's  12-month 
fiscal  year  t>egins  on  January  1  and  ends 
on  December  31 .  enter  these  dates  as  G1 
01  20XX  and  12  31  20XX.   It  vvouid  be 
incorrect  to  enter  January  1  of  one  year 
through  January  1  of  the  next  year. 

If  the  labor  organization  changed  its  flsca! 
year,  enter  in  Item  2  the  ending  date  for 
the  penod  of  less  than  12  months,  which 
iS  the  labor  organization  s  new  fiscal  year 
ending  date,  and  report  in  Item  20  that  the 
labor  organization  changed  its  fiscal  year 
For  example,  if  the  labor  organization  s 
fiscal  year  ending  date  changes  from 
June  30  to  December  31.  a  reporl  must  be 
filed  for  the  partial  year  from  July  i  to 
December  31    Thereafter,  the  labor 
organizations  report  should  cover  a  'uli 
12-month  perio(J  from  Janua'-y  1  to 
December  31. 

3    AMENDED  OR  TERMINAL  REPORT 

—  Enter  an  "X"  in  the  box  in  Item  3ia  i  if 
the  labor  organization  is  filing  an 
amended  report  con-ecting  a  previously 
filed  report.   Enter  an  "X"  in  the  box  in 
Item  3(b)  if  the  labor  organization  has 
gone  out  of  business  b_v  disbanding, 
merging  into  another  labor  organization, 
or  being  merged  and  consolidated  with 


one  or  more  latxsr  oroanizatjor-s  ;c  'z-r-^^  a 
new  labor  organization  anc  this  is  the 
labor  organization  s  terminal  report    Be 
sure  the  date  the  laLw  organization 
ceased  to  exist  is  enterec  n  iterr.  2  a'ter 
tihe  word  "Through  '   See  Section  ,x,  o* 
these  instructions  fc  more  .nformation  on 
filing  a  tenninai  report 

4.   AFFILLftTION  OR  ORGANIZATION 
NAME  —  Enter  the  na.me  o'  the  nabonal 
or  international  latr-o'  organization  tha' 
granted  the  reporting  organization  a 
charter.   If  the  reporting  organizat.o'-  f-as 
no  such  affiliation  enter  the  name  o*  tne 
labor  organization  as  currently  identif  ec  in 
the  organizations  constitution  anc  t:,  a^-s 
0'  other  organizational  do;unent,c 

5  DESIGNATION  -  Enter  the 

designatior^  that  specrf-cai'v  ide^trf.es  the 
labo' organization   ^uch  as  ^ocai   ^:':je. 
Branch,  Joint  Boar:,:  ,.K).nt  Council,  Jistnct 
Council,  etc 

6  DESIGNATION  NUMBER  — Enter  the 

number  or  othe^  icentifier   i*  anv   by  whk;h 
the  labor  ergonizatjop   s  Know- 

7.  UNIT  NAME  — Enter  any addiHonal  or 
alternate  name  by  which  the  labor 
;>rqan^za:ion  is  known,  such  as  "Chicago 

'-.re  a  L  ocai 

8     MAILING  ADDRESS  — Lr:e' fit 

current  address  where  ^"a^i  is  m.jst  likely 
ic  reach  the  iabo^  cr^amzation  as  quickly 
as  possible    Be  see  to  ndi,c3te  me  first 
and  last  name  of  ine  person   'i  ^n,   to 
»vhom  such  mail  s'^cjid  ce  se'^'  anc 
include  anv 


Ina  and  ^oo"^  numt 


9    TRUSTS  OR  FUNDS        Answer  "Yes" 
tij  item  9  if  the  laLx)r  orqamzat'on  has  an 
interest  in  a  trust  as  defined  m  29  '-.j  S  C. 
4Q2ili  (See  Section  lx  of  fhese 
instructions!    ^rcide  r  item  2'" 
(Additiona-  in'orm.aiion  ■:  t^e  fji  n.me, 
address  and  purfx^se  c'  eai;::h  Ujst    Also 
inc'jde  in  ^tem  20  the  fiscal  year  ending 
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date  for  any  trust  for  whicfi  a  Form  T-1  is 
filed  if  the  trust's  fiscal  year  is  different 
from  tfiat  of  the  labor  organization.  If  no 
Form  T-1  is  required  to  be  filed  on  the 
trust  t>ecause  (1 )  the  trust  had  annual 
receipts  of  less  than  $200,000  during  the 
trust's  most  recent  fiscal  year  or  (2)  the 
labor  organization's  financial  contribution 
to  the  trust  or  the  contribution  made  on 
the  labor  organization's  behalf,  or  as  a 
result  of  a  negotiated  agreement  to  which 
the  labor  organization  is  a  party,  is  less 
than  $10,000.  the  labor  organization 
should  also  report  the  amount  of  the 
contribution  in  Item  20  and,  if  the 
contribution  was  made  by  the  labor 
organization  itself,  in  item  18. 
Additionally,  if  no  Form  T-1  is  filed 
because  financial  information  is  already 
available  as  a  result  of  the  disclosure 
requirements  of  another  federal  statute, 
list  the  name  of  any  government  agency, 
such  as  the  Secunties  and  Exchange 
Commission  (SEC)  or  the  Pension  and 
Welfare  Benefits  Administration  (PWBA) 
of  the  Department  of  Labor,  with  which  the 
trust  files  a  publicly  available  report,  and 
the  relevant  file  number  of  the  trust,  or 
otherwise  indicate  where  the  relevant 
report  may  be  viewed.  See  Instructions 
for  Form  T-1 ,  Trust  Annual  Report,  for 
guidance  on  reporting  the  assets, 
liabilities,  receipts,  and  disbursements  of 
these  entities 

1  '  c H A N G E s  IN  (.; :;i n s  i ; i u t i ( ) n  an d 
B>LAWS  O^ 

PRAC TIC  ti S  PROCEDURE:  S  —  If  Item 
1U  IS  answered  "Yes"  because  the  labor 
organization's  constitution  and  bylaws 
were  changed  during  the  reporting  period 
(other  than  rates  of  dues  and  fees),  attach 
two  dated  copies  of  the  new  constitution 
and  bylaws  to  the  Form  LM-4  the  labor 
organization  submits  to  OLMS. 

If  the  labor  organization  is  governed  by  a 
uniform  constitution  and  bylaws 
prescribed  by  the  lat>or  organization's 
parent  national  or  intemational  body,  the 
organization's  parent  Ixxjy  may  file  the 
constitution  and  bylaws  on  the  reporting 


organization's  behalf.  If  the  parent  body 
files  a  constitution  and  bylaws  on  tjehalf  of 
the  reporting  organization,  answer  Item  10 
■Yes"  and  state  that  fact  in  Item  20. 

If  Item  10  is  answered  "Yes"  because  the 
labor  organization  changed  any  of  the 
practices/procedures  listed  below  during 
the  reporting  period  and  the  practices/ 
procedures  are  not  described  in  the  labor 
organization's  constitution  and  bylaws,  the 
organization  must  file  an  amended  Form 
LM-1  (Labor  Organization  Information 
Report)  with  its  Form  LM-4  to  update 
information  on  file  with  OLMS: 

•  qualifications  for  or  restrictions  on 
memt>ership; 

•  levying  assessments; 

•  participating  in  insurance  or  other 
benefit  plans; 

•  authorizing  disbursement  of  labor 
organization  funds; 

•  auditing  financial  transactions  of  the 
latxjr  organization; 

•  calling  regular  and  special  meetings; 

•  authorizing  bargaining  demands: 

•  ratifying  contract  terms; 

•  authorizing  strikes; 

•  disciplining  or  removing  officers  or 
agents  for  breaches  of  their  tnjst; 

•  imposing  fines  and  suspending  or 
expelling  members  including  the 
grounds  for  such  action  and  any 
provision  made  for  notice,  hearing, 
judgment  on  the  evidence,  and  appeal 
procedures; 

•  selecting  officers  and  stewards  and  any 
representatives  to  other  bodies 
composed  of  latxjr  organizations' 
representatives; 

•  invoking  procedures  by  which  a  member 
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mav  protest  a  delect  in  the  election  of 
officers  (Including  not  only  procedures 
for  initiating  an  election  protest  but  aisc 
all  procedures  for  subsequently 
appealing  an  adverse  decision,  e  g 
procedures  for  appeals  to  supenor  cr 
parent  bcxlies,  if  any),  and 

•  issuing  wcrV  p>ermits. 

Contact  the  nearest  OLMS  field  office 
listed  on  page  X  of  these  mstnjctions  to 
obtain  blank  copies  of  Form  LM-1 

NOTE:   Federal  employee  labor 
-iganuations  subject  solely  to  fhe  Cr.il 
Service  Reform  Act  or  Foreign  Senice  Act 
are  not  required  to  submit  an  amended 
Form  LM-1  to  descnbe  revised  or 
chaiigec!  practices  procedures. 

1 1  CHANGES  IN  RATES  OF  DUES 

AND  FEES  —  A-'SAer  item  1 1  "Yes"  it  the 
labor  organization  changed  its  rates  of 
dues  and  fees  during  the  reporting  penod. 
If  Item  1 1  is  answered  'Yes,"  report  the 
rates  of  dues  and  fees  >r>  item  20    I'  mo'.; 
than  one  rate  applies,  report  the  min  m^m 
and  maximurr,  rates    Also  ''epo'1  the 
calendar  basis  for  payment  .fer  .month, 
per  year  etc  i 

Dues  and  fees  inciuJe  initiation  fees 
charged  to  new  members,  fees  tothe^ 
than  dues)  from  transferred  mem,bers, 
fees  for  work  permits  and  regu;ar  duos  or 
fees.   Include  only  the  dues  and  fees  of 
regular  memt>ers  and  not  the  dues  and 
fees  of  members  with  special  rates  such 
as  apprentices,  retirees,  or  unemplovod 
niombors    Answer  'No'  if  the  labor 
organization  did  not  change  its  rates  of 
dues  and  fees  dunng  the  repcrtng  penod. 

12  LOSSES  OR  SHORTAGES  — 

Answer  Item  12  'Yes"  if  any  loss  or 
shonage  of  tunas  cr  other  prcperTy  of  the 
labor  organization  ivas  discovered  dunng 
ttie  reporting  penod  whether  or  not  there 
has  been  repa »mtent  or  an  agreement  to 
mate  restitutior^'    if  item  1?  is  answered 


"Yes  '  descriti'e  the  loss  or  shortage  in 
aetai!  in  Item  20  including  such 
information  as  the  amount  of  the  loss  or 
shortage  of  funds  or  a  description  of  the 
propert",  that  vvas  iosl  how  it  was  lost,  and 
to  what  extent,  it  any,  there  has  been  an 
agreement  to  make  restitution  or  any 
recover,  bv  means  of  repayment,  fidelity 
bonl  insurance,  or  other  means.  Answer 
f,c'  '  n:  losses  or  shortages  were 
discovered. 

13.   FIDELITY  BOND  —  Answer  Item  13 
"Yes"  it  ;^v  a;:   '  .  -ganization  was  insured 
by  a  fidelity  :  c'C  against  losses  through 
*raud  or  dishonesty  dunng  the  reporting 
period.  If  Item  13  is  answered  "Yes," 
enter  the  maximum  amount  recoverable 
for  a  loss  caused  by  any  officer, 
employee,  or  agent  of  the  labor 
organization  who  handled  the 
organization's  funds.  Answer  "No"  if  the 
labor  organization  was  not  insured  by  a 
fidelity  bond  during  the  reporting  period. 

NOTE:  Section  502(a)  of  the  LMRDA 
equires  every  officer,  employee,  or  agent 
of  a  lat)or  organization  (wtiich  has 
property  and  annual  financial  receipts 
over  $5,000  in  value)  who  handles  funds 
or  other  property  of  the  organization  to  be 
bonded.   The  aniount  of  the  t>ond  must  be 
at  least  10%  of  the  value  of  the  funds 
handled  by  the  individual  during  the  last 
reporting  period.  The  bond  must  be 
obtained  from  a  surety  company  approved 
by  the  Secretary  of  the  Treasury.  If  you 
have  any  questions  or  need  more 
information  about  bonding  requirements, 
contact  the  nearest  OLMS  field  office 
listed  on  page  X  of  these  instnjctions. 

14.   NUMBER  OF  MEMBERS  — Enter 
the  numiOe'  o!  mer'^.t's  ic  tne  labor 
organization  at  the  end  of  the  reporting 
period.  Include  all  categories  of  memt>ers 
who  pay  dues.  Do  not  include 
nonmember  employees  who  make 
payments  in  lieu  of  dues  as  a  condition  of 
employment  under  a  union  security 
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provision  in  a  coJIective  bargaining 
agreement. 

U    AS  s  h  T  S  —  Enter  the  total  value  of  all 
the  labor  organization's  assets  at  the  end 
of  the  reporting  period  including,  for 
example,  cash  on  hand  and  in  banks, 
property,  loans  owed  to  the  latxjr 
organization,  investments,  office  furniture, 
automobiles,  and  anything  else  owned  by 
the  labor  organization.  Enter  "0"  if  the 
labor  organization  had  no  assets  at  the 
end  of  the  reporting  period. 

lb    u Af-; i L 1 T i L S  —  Enter  the  total 
amount  of  all  the  labor  organization's 
liabilities  at  the  end  of  the  reporting  period 
including,  for  example,  unpaid  bills,  loans 
owed,  total  amount  of  mortgages  owed, 
and  other  debts  of  the  latxsr  organization. 
Enter  "0"  if  the  latxjr  organization  had  no 
liabilities  at  the  end  of  the  reporting 
period. 

1 ;.  RLCLIP  rs  —  Enter  the  total  amount 
of  all  receipts  of  the  labor  organization 
during  the  reporting  period  including,  for 
example,  dues,  fees,  fines,  assessments, 
interest,  dividends,  rent,  money  from  the 
sale  of  assets,  and  loans  received  by  the 
latKjr  organization.  Also  include 
payments  in  lieu  of  dues  received  from 
any  nonmember  employees  as  a 
condition  of  employment  under  a  union 
security  provision  in  a  collective 
bargaining  agreement.  Enter  "0"  if  the 
lat>6r  organization  had  no  receipts  during 
the  reporting  period. 

N ; ;  1  L    If  the  labor  organization 's  annual 
receipts  were  $10,000  or  more,  the  labor 
organization  is  not  eligible  to  file  Form 
LM-4  and  must  report  on  Form  LM-2  or 
Form  LM-3  as  explained  in  Section  II  of 
these  instructions. 

18.  Uli>BUKSLMtNys —  Enter  the  total 
amount  of  all  disbursements  made  by  the 


lat)or  organization  during  the  reporting 
period  including,  for  example,  net 
payments  to  officers  and  employees,  per 
capita  tax  and  any  other  fees  or 
assessments  which  the  lat)or  organization 
paid  to  any  other  organization,  payments 
for  administrative  expenses,  loans  made 
by  the  latx)r  organization,  and  taxes  paid. 
Enter  "0'  if  the  labor  organization  made  no 
disbursements  during  the  reporting 
period. 

19  PAYMENTS  TO  OFFICERS  AND 
EMPLOYEES  -  L,,U;;  ;;.c  t^lu,  Jtr.ount  of 
all  payments  to  officers  and  employees 
made  by  the  labor  organization  during  the 
reporting  period.  The  amount  should 
include,  for  example,  gross  salaries 
(before  tax  withholdings  and  other  payroll 
deductions);  lost  time  pay;  monthly, 
weekly,  or  daily  allowances;  and 
disbursements  for  conducting  official 
business  of  the  organization  as  well  as 
disbursements  which  were  essentially  for 
the  pefsonal  benefit  of  the  officer  or 
employee.  Enter  "0"  if  the  labor 
organization  made  no  payments  to 
officers  or  employees  during  the  reporting 
period. 

NOTE.   Section  503(a)  of  the  LMRDA 
prohibits  labor  organizations  from  making 
direct  or  indirect  loans  to  any  officer  or 
employee  of  the  labor  organization  that 
results  in  a  total  indebtedness  on  the  part 
of  such  officer  or  employee  to  the  labor 
organization  in  excess  of  $2,000  at  any 
tiiDe. 

20  ADDITIONAL  iNFCRMATION  —  Use 
Item  20  to  provide  additional  infonmation 
as  indicated  in  Items  9,  10,  11,  12,  21, 
and  22  and  in  Section  X  of  these 
instructions.  Enter  the  number  of  the  item 
to  which  the  information  relates  in  the 
Item  Number  column.  If  there  is  not 
enough  space  in  Item  20,  report  the 
additional  information  on  a  separate  letter- 
size  page(s).  At  the  top  of  each  page 
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clearly  pr.nt  the  namiO  of  tf'ic-  labor 
organization   its  6-Gigit  file  nu;TiDer  as 
reported  in  Item  1   and  the  ending  date  of 
the  reporting  penod  as  reported  on  the 

seconc  hne  of  item  2 


21-22.  SIGNATURES  —  The  completed 

Form  LM-4  which  is  fiiec  >vith  OLMS  must 
be  signed  by  both  the  president  and 
treasurer  or  corresponding  principal 
officers  of  the  labor  organization.  Original 
signatures  are  required  on  the  f^orm  LM-4 
filed  with  OLMS,  stamped  or  mechanical 
signatures  are  not  acceptable.  If  an 
officer  other  than  the  president  or 


treas^ 


.■rns  the  duties  of  the 


principal  executive  or  pnncipal  financial 
officer,  the  other  officer  may  sign  the 
report.  If  an  officer  other  than  the 
president  or  treasurer  signs  the  report, 
cross  out  the  printed  title,  enter  the  correct 
title  in  Item  21  or  22,  and  explain  in  Item 
20  why  the  president  or  treasurer  did  not 
sign  the  report.  Enter  the  date  the  report 
was  signed  and  the  telephone  number  at 
which  the  signatories  conduct  official 
business;  you  do  not  have  to  report  a 
private,  unlisted  telephone  number. 


XI.  Labor  Organizations  That 
Have  Ceased  to  Exist 

If  the  labor  o'ganzation  has  gone  out  of 
existence  as  a  reporting  labor 
organization,  the  last  president  ana 
treasurer  or  the  officials  responsible  for 
winding  up  the  ri'fairs  o'  tnr-  labor 
organization  must  file  a  ternmal  "^nancia! 
report  for  the  period  from  the  beginning  of 
the  fiscal  year  to  the  date  of  termination. 
A  terminal  financial  report  must  be  filed  if 
the  labor  organization  has  gone  out  of 
business  by  disbanding,  merging  into 
another  organization,  or  being  merged 
and  consolidated  with  one  or  more  latx)r 
organizations  to  form  a  new  labor 
organization.  A  terminal  financial  report  is 
not  required  if  the  labor  organization 


changed  its  affiliation  but  continues  to 
function  as  a  separate  reporting  labor 
organization. 

The  terminal  financial  report  may  be  filed 
on  Form  LM-4  if  the  lat)or  organization 
filed  its  previous  annual  report  on  Form 
LM-4  and  the  labor  organization's  total 
annual  receipts,  as  defined  in  Section  II  of 
these  instructions,  were  less  than  $10,000 
for  the  part  of  the  last  fiscal  year  during 
which  the  labor  organization  existed.  (If 
total  annual  receipts  were  $10,000  or 
more,  the  labor  organization  must  use 
Form  LM-2  or  LM-3  to  file  its  terminal 
financial  report  as  explained  in  Section  II 
ofthese  instructions.)  The  labor 
organization's-terminal  financial  report 
must  be  submitted  to  the  U.S.  Department 
of  Labor,  Employment  Standards 
Administration,  Office  of  Latxjr- 
Management  Standards,  200  Constitution 
Avenue,  NW,  Room  N-5616,  Washington, 
DC  20210,  within  30  days  after  the  date 
of  termination. 

To  complete  a  terminal  report  on  Form 
LM-4,  follow  the  instructions  in  Section  X 
and,  in  addition: 

•  Enter  the  date  the  labor  organization 
ceased  to  exist  in  Item  2  after  the  word 
"Through." 

•  Enter  an  "X'  in  the  box  in  Item  3(b) 
indicating  that  the  latx)r  organization 
ceased  to  exist  during  the  reporting 
period  and  that  this  is  the  labor 
organization's  terminal  Form  LM-4. 

•  Enter  '■3(b)"  in  the  Item  Number  column 
in  Item  20  and  provide  a  detailed 
statement  of  the  reason  the  lat>or 
organization  ceased  to  exist.  Also 
report  in  Item  20  plans  for  the 
disposition  of  the  labor  organization's 
cash  and  other  assets,  if  any  (for 
example,  transfer  of  cash  and  assets  to 
the  parent  body).  Provide  the  name  and 
address  of  the  person  or  organization 
that  will  retain  the  records  of  the 
terminated  organization.  If  the  labor 
organization  merged  with  another  labor 
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organization,  give  that  organization's 
name,  address,  and  6-digit  file  numtjer. 

Contact  the  nearest  OLMS  fiekj  office 
listed  below  if  you  have  questions  about 
filing  a  terminal  report. 

If  You  Need  Assistnnce 

The  Office  of  Labor-Managenr>ent 
Standards  has  field  offices  located  in  the 
following  cities  to  assist  you  if  you  have 
any  questions  concerning  LMRDA  and 
CSRA  reporting  requirements. 
Atlanta,  GA 

*  Birmingham.  AL 
Boston,  MA 
Buffalo.  NY 
Chicago.  IL 
Cincinnati,  OH 
Cleveland.  OH 
Dallas.  TX 
Denver.  CO 
Detroit.  Ml 

*  Grand  Rapids,  Ml 
Guaynabo.  PR 
Honolulu,  HI 

'Houston,  TX 
Kansas  City,  MO 
Los  Angeles,  CA 
Miami  (Ft.  Lauderdale).  FL 
Milwaukee,  Wl 
Minneapolis,  MN 
Nashville,  TN 

*  New  Haven,  CT 
New  Orleans,  LA 
New  York.  NY 

*  Newark  (Iseiin).  NJ 
Philadelphia,  PA 
Pittsburgh,  PA 

St.  Louis.  MO 
San  Francisco,  CA 
Seattle.  WA 

*  Tampa,  FL 
Washington.  DC 

Consult  local  telephone  directory  listings 
under  United  States  Government.  Labor 
Department,  Office  of  Labor-Management 
Standards,  for  the  address  and  telephone 
number  of  the  nearest  field  office. 


'These  OLMS  field  offices  do  not  maintain 
copies  of  reports  for  public  disclosure. 


Information  about  OLMS.  including  key 
personnel  and  telephone  numtjers.  how  to 
obtain  LM  reports,  compliance  assistance 
materials,  the  text  of  the  LMRDA,  and 
related  Federal  Register  and  Code  of 
Federal  Regulations  (CFR)  documents,  is 
also  available  on  the  Internet  at: 

^;^1()     www  clins  de>l  qc;v 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No   NHTSA  02    1391 .'.  Notice  1] 
RIN  212'    ADSC 

Federal  Motor  Vehicle  Safety 
Standards,  Platform  Lrft  Systems  for 
Accessible  Motor  Vehicles,  Platform 
Lift  Installations  on  Motor  Vehicles 

agency:  National  Highway  Traffic 
i)dlt!ty  Administration  (NHTSA), 
Dopartment  of  Transportation. 
action:  Final  rule. 

SUMMARY:  This  document  adopts  a  new 
:  i       stablishing  two  new  safety 
-I  iiiiirds:  An  equipment  standard 
specifying  requirements  for  platform 
lifts;  and  a  vehicle  standard  for  all 
vehicles  equipped  with  such  lifts.  The 
new  equipment  standard  will  require 
platform  lift  manufacturers  to  ensure 
that  their  lifts  meet  minimum  platform 
dimensions  and  maximum  size  limits 
on  platform  protrusions  and  gaps 
between  the  platform  and  either  the 
vehicle  floor  or  the  ground.  The 
standard  also  requires  handrails,  a 
threshold  warning  signal,  and  retaining 
barriers  for  lifts.  Performance  tests  are 
specified  for  wheelchair  retention  on 
the  platform,  lift  strength,  and  platform 
slip  resistance.  A  set  of  interlocks  is 
prescribed  to  prevent  accidental 
movement  of  a  lift  and  the  vehicle  on 
which  the  lift  is  installed.  The  vehicle 
standard  will  require  vehicle 
manufacturers  who  install  lifts  to  use 
lifts  meeting  the  equipment  standard,  to 
install  them  in  accordance  with  the  lift 
manufacturers  instructions,  and  to 
ensure  that  specific  information  is  made 
available  to  lift  users.  The  purpose  of 
the  two  standards  is  to  prevent  injuries 
and  fatalities  during  lift  operation  and 
to  promote  the  uniformity  of  Federal 
standards  and  guidelines  for  platform 
I'fts, 

dates:  Effective  Dofe.- This  rule  is 
effective  December  27,  2004. 

The  incorporation  by  reference  of  the 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  December  27,  2004. 

Petitions:  Petitions  for  reconsideration 
imisi  be  rpcoived  by  February  10.  2003. 
acx)RESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  notice 
number  of  this  document  and  be 
submitted  to:  Administrator.  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW..  Washington. 
IX:  20590. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

non-legal  issues,  you  may  call  William 
Evans,  Office  of  Crash  Avoidance 
Standards,  at  (202)  366-2272. 

For  legal  issues,  you  may  call  Rebecca 
MacPherson,  Office  of  the  Chief 
Counsel,  at  (202)  366-2992. 

You  may  send  mail  to  both  of  these 
officials  at  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW  .  Washinston.  DC  20590 
SUPPLEMENTARY  INFORMATION: 

I  dble  of  (.(iiitiiiK 

I.  Background 

II.  Summary  of  the  SNPRM 

III.  Summary  of  the  final  rule  and  key 

differences  between  it  and  the  SNPRM 

A.  Manufacturer  responsibilities  under  the 
final  rule 

1.  Platform  lift  manufacturers 

2.  Vehicle  manufacturers 

B.  Platform  lift  requirements 

IV.  Summary  of  public  comments 

V  Need  for  safety  standards  for  platform  life 
systems 

VI.  Differing  safety  needs  for  private  and 

public  use  platform  lifts 

VII.  Effective  dates 

VIII   Platform  lift  requirements 

A.  Threshold  warning  signal 

B.  Platform  lift  operational  requirements 

1.  Maximum  platform  velocity 

2.  Maximum  platform  acceleration 

3.  Maximum  noise  level  of  public  use  lifts 

C.  Environmental  resistance 

D.  Platform  requirements 

1.  Unobstructed  platform  operating  volume 

2.  Platform  surface  protrusions 

3.  Gaps,  transitions,  and  openings 

4.  Platform  deflection 

5.  Edge  guards 

6.  Wheelchair  retention 

7.  Inner  roll  stop 

8.  Handrails 

9.  Platform  markings  on  public  use  lifts 

10.  Platform  lighting  on  public  use  lifts 

11.  Platform  slip  resistance 

E.  Structural  Integrity 

1.  Fatigue  endurance 

2.  Proof  load 

3.  Ultimate  load 

F.  Platform  free  fall  limits 
C  Control  systems 

H.  jacking  prevention 

I   Backup  operation 

|.  Interlocks 

K.  Operations  counter 

L.  Owner's  manual  insert 

M.  Installation  instruction  insert 

N.  Test  conditions  and  procedures 

1.  Test  devices 

2.  Static  load  lest  1 — working  load 

3.  Static  load  test  II — proof  load 

4.  Static  load  test  III — ultimate  load 

5.  Interlock  test  procedures 

IX.  Vehicle  requirements 

X.  Benefits  of  the  final  rule 

XI.  Costs  of  the  final  rule 

XII.  Miscellaneous  Issues 

A.  Axle  weight  limitations 

B  Definitions  in  the  FMVSS  No.  403 

C.  Delayed  compliance  with  the  ADA 

XIII.  Rulemaking  Analyses  and  Notices 
Appendix  to  preamble 


I.  Background 

We  initiated  this  rulemaking 
proceeding  concerning  safety  standards 
for  platform  lifts  to  provide  practicable, 
performance-based  requirements  and 
compliance  procedures  for  the 
regulation.s  proinuiuatni  by  the 
Department  of  Traiispnrtation  (DOT) 
under  thi'  .Xint^ru  aiis  with  Disabilities 
Act  of  19'«) '  (.XDAi  and  to  ensure  the 
safety  of  vehicles  equipped  with  those 
lift  systems.  Under  our  statutory 
authority.^  we  establish  Federal  motor 
vehicle  safety  standards  (FMVSS)  to 
reduce  motor  vehicle  crashes  and  the 
resulting  deaths   injuries,  and  economic 
losses.  Each  --taiiil  ird  must  be 
practicable,  m  ■  ;  tin   n  •li  for  motor 
vehicle  safety   and  :»■  -iated  in  objective 
terms.-'  The  ADA  does  not  relieve  us  of 
these  requirements.  Our  authority 
extends  to  l>oth  motor  vehicles  and 
motor  vehicle  equipment   Further,  we 
are  authorized  to  regulate  nun- 
operational  vehicle  safety  i.e.,  safety 
while  being  maintained,  serviced  or 
repaired  or  while  being  entered  or 
exited)  as  well  as  operational  vehicle 
safety  (j.e.,  safety  while  being  operated 
on  public  roads). 

Today,  we  are  adopting  a  final  rule 
that  establishes  two  new  safety 
standards.  The  first.  FMVSS  No.  403. 
Platform  lifts  systems  for  motor 
vehicles,  establishes  minimum 
performance  standards  for  platform  lifts 
designed  for  installation  on  a  motor 
vehicle.  The  second,  FMVSS  No.  404. 
Platform  lift  installations  in  motor 
vehicles,  places  specific  requirements 
on  vehicle  manufacturers  or  alterers 
who  install  the  lifts  on  new  vehicles. 
Under  this  final  rule,  lift  manufacturers 
will  have  to  certify  that  their  lifts  meet 
the  requirements  of  FMVSS  No.  403, 
and  manufacturers  or  alterers  of  new 
vehicles  will  have  to  ensure  that  the  lifts 
are  installed  according  to  the  lift 
manufacturer's  instructions  by 
certifying  compliance  with  FMVSS  No. 
404.  Affixing  a  label  on  the  lift  will 
effect  the  certification  of  compliance 
with  FMVSS  No.  403.  Certification  of 
compliance  with  FMVSS  No.  404  will 
be  on  the  certification  label  already 
required  of  vehicle  manufacturers  and 
alterers  under  49  CFR  part  567. 

Title  II  of  the  ADA  requires  newly 
purchased,  leased,  or  remanufactured 
vehicles  purchased  by  public  entities, 
like  municipalities  and  regional  transit 
authorities,  and  used  in  fixed  route  bus 


'  Pub  L  101-336.  42  U.S.C  sections  12101.  et 
snj. 

'  Formerly  the  National  Traffic  and  Motor  Vehicle 
Safety  Ad,  currently  codified  as  49  U.S.C.  sections 
30101  el  seq. 

MQ  U.S.C.  30111. 
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systems  to  be  readily  accessible  to  and 
usable  by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs,  canes,  and  walkers.  Title  II 
also  requires  a  public  entity  operating  a 
demand-responsive  transportation 
system  to  obtain  accessible  vehicles 
unless  the  system,  when  viewed  in  its 
entirety,  provides  individuals  with 
disabilities  with  a  level  of  service 
equivalent  to  that  provided  for 
individuals  without  disabilities.  Title  II 
further  requires  public  entities  operating 
a  fixed  route  bus  system  (other  than  a 
bus  system  which  provides  only 
commuter  service)  to  provide 
complementary  paratransit  and  other 
special  transportation  services  to 
individuals  with  disabilities.  Title  III 
requires  that  designated  public 
transportation,  provided  by  private 
entities,  be  readily  accessible  to  and 
usable  by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs,  canes,  or  walkers. 

The  ADA  directed  DOT  to  issue 
regulations  to  implement  the 
transportation  vehicle  provisions  in 
Titles  11  and  111.  Additionally,  the  ADA 
required  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB)  to  issue  guidelines  to 
assist  DOT  in  establishing  these 
regulations.''  The  regulations  issued  by 
DOT  must  be  consistent  with  those 
guidelines.^  On  September  6,  1991, 
ATBCB  published  its  final  guidelines 
which  specify  that  to  be  considered 
accessible,  a  vehicle  must  be  equipped 
with  a  lift  or  other  level  change 
mechanism  and  have  sufficient 
clearance  to  permit  a  wheelchair  to 
reach  a  wheelchair  securement  location 
once  it  is  on  the  vehicle.  (56  FR  45530) 
ATBCB  stated  that  "NHTSA  is  the 
appropriate  agency  to  define  safety 
tests"  for  platform  lifts. "^  On  the  same 
day,  DOT  implemented  the  ADA  by 
publishing  a  final  rule  establishing 
accessibility  regulations  at  49  CFR  part 
38,  Transportation  for  Individuals  with 
Disabilities,  Subpart  B — Buses,  Vans 
and  Systems,  and  by  incorporating  and 
requiring  compliance  with  the 
September  6,  1991  guidelines  issued  by 
the  ATBCB.  (56  FR  45584)  This 
document  collectively  refers  to  the 


■•42  use.  12204. 

=  42  use.  12186. 

* Througtioul  this  document,  we  refer  to  lifts 
covered  by  the  new  standards  as  "platform  lifts." 
The  standards  do  not  apply  to  ramps  or  devices 
where  the  disabled  individual  is  transferred  to  a 
built-in  mobility  device.  The  lifts  must  meet  the 
needs  of  wheelchair  users  and  other  individuals 
who  are  unable,  due  to  a  disability,  to  negotiate  a 
vehicle's  steps,  e.g.,  individuals  who  use  canes  or 
walkers  rather  than  a  wheelchair.  We  have  designed 
the  standards  with  the  needs  of  all  mobility- 
impaired  occupants  in  mind. 


ATBCB  s  final  accessibility  guidelines 
and  DOT'S  final  rule  as  the  "ADAAG". 

Issuing  motor  vehicle  safety  standards 
provides  the  best  way  to  ensure  that 
only  lift  systems  that  comply  with 
objective  safety  requirements  are  placed 
in  service.  The  standards  adopted  today 
will  ensure  a  level  of  safety  and 
uniformity  that  should  instill 
confidence  in  the  user  population. 

Additionally,  our  regulatory 
framework  provides  specific  procedures 
to  address  quickly  vehicles  and  motor 
vehicle  equipment  that  are  out  of 
compliance  or  contain  a  safety  defect, 
including  a  procedure  that  can  be 
followed  to  remedy  the  situation  if  a 
problem  is  found. 

We  believe  the  standards  will  be  of 
benefit  to  lift  manufacturers,  vehicle 
manufacturers,  alterers,  and  modifiers, 
as  well  as  consumers.  The  platform  lift 
standard  was  drafted  to  include  or 
exceed  all  existing  government  (Federal 
Transit  Administration  (FTA),  ADA, 
Department  of  Veteran's  Affairs  (DVA), 
California  Title  13)  and  voluntary 
industry  (e.g..  Society  of  Automotive 
Engineers  (SAE))  standards.'  A  chart 
detailing  which  voluntary  and  Federal 
standards  correspond  to  each  of  the 
requirements  proposed  in  this 
document  can  be  found  at  the  end  of  the 
document  in  Appendix  A.  A  lift 
manufacturer  who  certifies  its  lift  to  the 
standard  should  have  confidence  that 
the  lift  would  also  meet  other  major  U.S. 
standards  currently  in  force  without 
additional  testing. 

We  published  a  hotice  of  proposed 
rulemaking  (NPRM)  on  February  26, 
1993  proposing  to  create  a  new  safety 
standard  for  buses  equipped  with  lift 
systems  (58  FR  11562).  On  July  27, 
2000,  we  published  a  supplemental 
notice  of  proposed  rulemaking  (SNPRM) 
(65  FR  46228),  in  part  because  the 
comments  on  the  1993  NPRM  were  over 
six  years  old.  That  notice  provided  for 
a  60-day  comment  period. 

11.  Summary  of  the  SNPRM 

The  SNPRM  differed  ft-om  our  original 
proposal  in  several  respects.  Most 
notably,  the  scope  of  our  proposal  was 
expanded  to  platform  lifts  installed  on 
all  motor  vehicles  rather  than  just  buses. 
Second,  we  decided  to  propose  two 
standards,  instead  of  one,  and  to  assign 
each  of  them  a  different  Federal  motor 
vehicle  safety  standard  number: 


'  The  one  area  where  the  requirements  for  private 
use  lifts  do  not  meet  or  exceed  voluntary  industry 
standards  is  the  specified  minimum  load.  The  SAE 
recommended  practice  provides  for  a  standard  load 
of  600  lb.  As  discussed  later  in  this  document,  we 
are  only  requiring  a  specified  minimum  load  of  400 
lb  for  lifts  certified  to  the  personal  use 
requirements. 


Standard  No.  141,  instead  of  Standard 
No.  401,  and  Standard  No.  142  (these 
designations  have  been  changed  to 
FMVSS  No.  403  and  FMVSS  No.  404. 
respectively).  We  believed  that  two 
standards,  one  addressing  the  platform 
lift  and  another  addressing  the  vehicle 
on  which  the  lift  is  installed,  would  best 
protect  lift  occupants  and  bystanders. 
This  two-prong  approach  is  the  same 
one  we  took  in  regulating  underride 
guards. 

Other  significant  changes  from  the 
NPRM  were  the  proposal  of  additional 
interlock  requirements,  improved 
wheelchair  retention  and  platform  slip 
resistance  tests,  and.  in  some  instances, 
lesser  compliance  standards  for  lifts 
installed  on  vehicles  typically  used 
solely  for  private  transport. 

The  proposed  equipment  standard, 
first  introduced  in  the  SNPRM, 
tentatively  required  platform  lift 
manufacturers  to  ensure  that  their  lifts 
meet  minimum  platform  dimensions 
and  maximum  size  limits  on  platform 
protrusions  and  gaps  between  the 
platform  and  either  the  vehicle  floor  or 
the  ground.  The  proposed  standard  also 
contemplated  requiring  handrails,  a 
threshold  warning  signal,  and  retaining 
barriers  for  lifts.  Performance  tests  were 
specified  for  wheelchair  retention  on 
the  platform,  lift  strength,  and  platform 
slip  resistance.  A  set  of  interlocks  was 
proposed  to  prevent  accidental 
movement  of  a  lift  and  the  vehicle  on 
which  the  lift  is  installed. 

The  proposed  vehicle  standard 
contemplated  requiring  vehicle 
manufacturers  who  install  lifts  to  use 
lifts  meeting  the  equipment  standard,  to 
install  them  in  accordance  with  the  lift 
manufacturer's  instructions,  and  to 
ensure  that  specific  information  is  made 
available  to  lift  users. 

Since  the  purpose  of  the  two 
standards  is  to  prevent  injuries  and 
fatalities  during  lift  operation  and  to 
promote  the  uniformity  of  Federal 
standards  and  guidelines  for  platform 
lifts,  we  drafted  the  SNPRM  both  with 
the  intent  of  protecting  lift  users  aided 
by  canes  or  walkers  as  well  as  lift  users 
seated  in  wheelchairs,  scooters,  and 
other  mobility  devices. 

We  stated  the  costs  associated  with 
the  proposed  rule  should  be  relatively 
low  because  we  believed  that  most  lift 
manufacturers  are  already  complying 
with  the  existing  voluntary  and  Federal 
standards.  Accordingly,  we  believed  lift 
manufacturers  generally  would  not  need 
to  make  substantial  changes  to  their 
existing  lifts,  although  some  work  may 
be  needed  to  fully  comply  with  the  lift 
standard. 
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A.  Manufacturer  Responsibilities  Under 
the  Final  Rule 

1.  Platform  Lift  Manufacturers 

As  in  the  SNPRM.  the  responsibility 
for  lift  design  and  performance 
ultimately  rests  with  the  lift 
manufacturer.  The  lift  manufacturer 
must  not  only  provide  a  lift  that 
complies  with  all  of  the  performance 
requirements  set  forth  in  today's  rule, 
but  also  installation  instructions  that 
provide  sufficient  direction  to  the  lift 
installer  so  that  the  lift,  when  properly 
installed,  fully  complies  with  all  the 
applicable  requirements  of  FMVSS  No. 
403.  Additionally,  the  lift  manufacturer 
must  determine,  at  the  time  of 
certification,  whether  the  lift  is 
appropriate  for  use  by  the  general  public 
rather  than  by  a  single  individual. 

2.  Vehicle  Manufacturers 

Vehicle  manufacturers  also  bear 
responsibility  under  today's  rule.  While 
they  are  not  responsible  for  the  design 
of  a  particular  lift,  they  are  responsible 
for  installing  a  lift  in  a  manner 
consistent  with  both  FMVSS  No.  404 
and  the  lift  manufacturer's  installation 
in.structions.  Additionally,  they  are 
responsible  for  making  sure  that  only 
public  use  lifts  are  installed  on  buses, 
school  buses,  and  multi-purpose 
vehicles  (MPVs).  other  than  motor 
homes,  with  a  GVWR  greater  than  or 
equal  to  4.536  kg  (10,000  lb).  Finally, 
they  are  responsible  for  assuring  that  the 
lift,  as  in.stalled,  meets  all  the 
operational  requirements  that  are 
vehicle  dependent.  That  is  to  say.  the 
installed  lift  must  operate  as  mandated 
by  today's  rule. 

8  Platform  Lift  Requirements 

Although  we  have  adopted  large 
portions  of  the  regulation  as  set  forth  in 
the  SNPRM.  we  have  made  numerous 
changes  in  today's  final  rule.  First,  we 
have  decided  not  to  adopt  three  of  the 
ten  interlocks  proposed  in  the  SNPRM. 
in  addition,  we  have  changed  the 
weight-based  distinction  for 
determining  whether  an  MPV  must  meet 
the  more  stringent  riKjuirements  ba.sed 
on  anticipated  use  by  members  of  the 
..'•neral  public  and  those  requirements 
tor  lifts  likely  to  only  be  used  by  a  single 
individual,  "fhe  determination  of  when 
a  lift  must  meet  the  public  use 
requirements  has  been  increased  to  a 
vehicle  GVWR  of  4.536  kg  (10.000  lb). 
We  have  also  extended  the  rule's 
effective  date  from  one  year  to  two 
vears.  Finally,  we  have  specified  weight 
limits  necessary  to  activate  the 


interlocks  and  alerts  required  by  today's 
rule.  We  have  also  changed  the  standard 
load  for  private  use  lifts  from  272  kg 
(600  lb)  to  the  manufacturer's  specified 
load  or  181  kg  (400  lb),  whichever  is 
greater 

rV.  Summary  o(  Fublu  Lomnienls 

We  received  25  comments  in  response 
to  the  SNPRM.  Four  industry 
associations  submitted  comments  on 
behalf  of  their  members.  The  National 
Mobility  Equipment  Dealers  Association 
(NMEDA)  represents  businesses  that 
modify  vehicles  for  persons  with 
disabilities.  The  American  Bus 
Association  (ABA)  represents  bus 
operators,  manufacturers,  and  suppliers 
of  products  and  services  used  by  the  bus 
industr>'.  The  United  Motorcoach 
Association  (UMA)  represents 
motorcoach  operators  and  suppliers. 
'The  American  Public  Transportation 
Association  (APTA)  represents  transit 
systems,  product  and  service  providers, 
and  state  associations  and  departments 
of  transportation.  According  to  APTA. 
its  members  serve  over  90  percent  of  all 
people  who  use  public  transportation  in 
the  United  States  and  Canada. 

The  five  lift  manufacturers  who 
commented.  Stewart  &  Stevenson. 
Braun  Corp,  Ricon  Corp..  Lift-U.  and 
Transport  &  Trolley,  represent  both  the 
personal  use  market  and  the  paratransit 
market.  Seven  companies  representative 
of  vehicle  manufacturers  also 
commented  on  the  SNPRM.  Blue  Bird 
and  Collins  Industries  (Collins) 
manufacture  school  buses.  American 
Transport  Corp.  (ATC)  and  Motor  Coach 
Industries  (MCI)  manufacture 
paratransit.  or  over-the-road  buses. 
Prevost  and  VanHool  are  also  bus 
manufactures,  but  did  not  specify  in 
their  comments  what  types  of  buses 
they  manufacture.  Ride-Away  Corp. 
alters  and  modifies  personal  vehicles  for 
persons  with  disabilities. 

Four  state  agencies,  the  Wisconsin 
Department  of  Transportation 
(Wisconsin  DOT),  the  Oregon 
Department  of  Transportation  (Oregon 
DOT),  the  Michigan  Department  of 
Transportation  (Michigan  DOT),  and  the 
New  jersey  Transit  Authority  (N) 
Transit),  offered  comment,  as  did  two 
private  citizens  and  one  paratransit  bus 
operator  (DMN  Enterprises).  Finally,  we 
rec:eived  limited  comments  from  RCA. 
Rubber,  a  rubber  tread  manufacturer, 
and  Bendix  Commercial  Vehicle 
Systems,  a  manufacturer  of  air  brake 
systems  and  components. 

In  general,  the  comments  on  most 
portions  of  the  proposed  standards  set 
forth  in  the  SNPRM  were  supportive. 
However,  some  commenters  expressed 
significant,  overarching  concerns  about 


the  possible  impact  of  two  new  safety 
standards  in  this  area.  Specifically, 
several  lift  manufacturers  raised 
concerns  over  the  cost  of  meeting  the 
new  requirements  and  whether  the 
agency  had  demonstrated  a  safety  need 
sufficient  to  justify  the  proposed 
standards.  Further,  several  over-the-road 
bus  manufacturers  and  operators  raised 
concerns  about  whether  a  new  standard 
would  delay  full  implementation  of  the 
ADA. 

The  state  governments  that 
commented  were  largely  supportive  of 
the  proposal  made  in  the  SNPRM.  For 
example,  the  Wisconsin  DOT  stated  that 
all  lifts  owned  or  operated  by  state  or 
local  governments  within  the  state 
already  met  or  exceeded  the  proposed 
requirements. 

V.  Need  for  Safety  Standards  for 
Platform  Lift  Systems 

As  discussed  in  the  SNPRM.  we 
recognize  that  the  vast  majority  of  the 
American  public  does  not  need  to  use 
platform  lifts.  We  believe,  however,  that 
individuals  who  do  need  to  use  them 
should  have  assurance  that  lifts  are  as 
safe  as  possible  and  should  be  protected 
from  the  risk  associated  with  using 
unregulated  equipment. 

We  acknowledge  that  there  is  a  dearth 
of  information  regarding  injuries 
associated  with  malfunctioning  lifts.  We 
believe  that,  from  1991  to  1995,  at  least 
299,734  wheelchair  users  were  injured. 
That  figure,  based  on  data  collected  by 
the  Consumer  Product  Safety 
Commission  during  that  time- frame  as 
part  of  its  National  Electronic  Injury 
Surveillance  System  (NEISS)  database, 
is  for  all  types  of  circumstances.  7,121 
of  these  users  were  injured  as  a  result 
of  some  interaction  with  a  motor 
vehicle.  In  1990,  the  Centers  for  Disease 
Control  determined  that  1.411  million 
people  in  the  United  States  use 
wheelchairs.  Thus,  the  NEISS  figure  of 
299.734  represents  an  overall  injury  rate 
among  the  wheelchair-using  population 
of  slightly  more  than  21  percent.  While 
only  7,121  of  these  people  were  injured 
during  the  five-year  period  as  a  result  of 
interaction  with  a  motor  vehicle,  26% 
(1,366)  were  the  direct  result  of  some 
unspecified  type  of  lift  malfunction. 
When  broken  down  on  an  annual  basis, 
the  NEISS  data  projects  248  injuries  per 
year. 

We  anticipate  that  more  people  will 
use  lifts  on  motor  vehicles  as  the  ADA 
requirements  make  transportation  more 
accessible  to  individuals  with  mobility 
impairments  and  as  the  proportion  of 
older  people  in  the  general  population 
increases.  As  the  number  of  lift- 
equipped  vehicles  increases,  the 
number  of  lift-related  injuries  is  also 
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likely  to  go  up.  Indeed,  our  analysis  has 
already  revealed  an  upward  trend  in  the 
number  of  lift-related  injuries. 

We  believe  there  may  be  considerably 
more  injuries  due  to  malfunctioning  lifts 
than  the  numbers  suggest.  Any  analysis 
of  deaths  or  injuries  based  on  motor 
vehicle-incidents  will  necessarily 
under-represent  the  scope  of  the 
problem.  Since  lift-related  injuries 
frequently  are  not  reported  as  a  motor 
vehicle  incident,  no  police  report  is 
filed.  Consequently,  the  event  is  not 
entered  in  the  data  bases  that  we  search 
for  injury  and  death  information  related 
to  motor  vehicles  (e.g..  police  reported 
incidents  from  states,  NASS,  and 
EARS).  Additionally,  the  injurv'  count 
understates  the  number  of  actual 
injuries  because  it  does  not  include 
incidents  in  which  the  injured  persons 
were  treated  at  small  hospitals. 
emergency  care  centers,  or  doctor's 
offices. 

Recognizing  the  dearth  of  available 
data,  we  asked  commenters  to  respond 
to  several  questions  that  we  posed  in  the 
SNPRM.  Specifically,  we  sought 
comment  on  the  size  of  the  potential  lift 
using  population;  the  number  of  lifts 
installed  on  motor  vehicles  since  1997. 
with  a  breakdown  of  that  number 
between  lifts  that  were  installed  by  lift 
manufacturers  and  lifts  that  were 
installed  by  someone  else;  the  number 
of  MPVs  with  ramps  instead  of  lifts;  and 
how  many  lifts  were  installed  on 
vehicles  prior  to  their  first  sale  for 
purposes  other  than  resale,  with 
breakdown  by  entity  that  installed  them. 
We  also  sought  comment  on  which  of 
the  proposed  requirements  would  most 
contribute  to  a  reduction  of  injury  and 
why. 

Collins  noted  that  approximately  30% 
of  the  buses  it  builds  are  equipped  with 
platform  lifts.  It  further  noted  that  while 
in  1997  approximately  15%  of  the  buses 
it  manufactured  were  equipped  with  a 
lift-accessible  service  door  but  were  not 
equipped  with  a  lift,  that  number  has 
shrunk  to  about  3%.  Collins  posited  that 
the  new  regulation  would  eliminate  that 
portion  of  the  market.  ATC  stated  that 
since  1997  it  has  installed 
approximately  858  lifts  in  their  own 
vehicles  and  had  produced 
approximately  171  buses  with  lift 
accessible  doors  but  without  a  lift. 

Ricon  estimated  that  someone  other 
than  the  vehicle  manufacturer  installs 
approximately  40%  of  lifts.  It  noted  that 
the  percentage  of  lifts  installed  by  lift 
manufacturers  is  negligible.  NJ  Transit 
stated  that  since  1997  all  of  its  transit 
buses,  cruisers,  minibuses  and  vans 
have  had  lifts  installed  by  the  vehicle 
manufacturer. 


NMEDA  noted  that  local  dealers,  who 
may  be  alterers  or  modifiers,  install  the 
vast  majority  of  personal  use  lifts.  It 
stated  that  local  dealers  are  also 
responsible  for  installing  a  smaller 
majority  of  commercial  lifts. 

The  Aba  and  UMA  stated  that 
NHTSA  had  not  demonstrated  a 
sufficient  safety  need  for  the  adoption  of 
new  FMVSSs.  UMA  stated  that  it  had 
contacted  its  user  and  insurance 
members  and  had  not  identified  a  single 
instance  of  a  disabled  traveler  being 
injured  or  killed  because  of  a  lift  design 
problem.  It  maintained  that  the  injuries 
of  which  it  is  aware  have  all  been  a 
result  of  poor  maintenance  or  training 
practices.  ABA  stated  that  it  believed 
the  dearth  of  injur\'  data  after  the 
passage  of  the  ADAAG  indicates  that 
lifts  perform  well  under  the  current  set 
of  lift  requirements  and  that  no  further 
regulation  is  needed. 

The  ABA  and  UMA  and  MCI  also 
maintained  that  the  proposed  standards, 
if  adopted,  would  delay  the 
implementation  of  ADA  requirements 
on  over-the-road  buses  as  bus  operators 
will  delay  purchasing  lift-equipped 
buses  until  bus  and  lift  manufacturers 
have  retooled  their  designs  so  as  to 
comply  with  the  new  standards.  Stewart 
&  Stevenson  noted  that  the  lift  industry 
has  already  expended  significant 
development  costs  in  meeting  the 
ADAAG  and  California  Title  13 
requirements.  It  stated  that  the  proposed 
requirements  would  impose  additional 
costs  on  the  lift  manufacturer,  vehicle 
manufacturer,  and  consumer. 

Mirroring  the  argument  by  UMA  that 
operator  error  was  a  larger  problem  than 
lift  malfunction.  DMN  Enterprises  and 
MCI  argued  that  the  proposed  standards 
do  not  adequately  consider  the  presence 
of  a  trained  lift  operator  on  transit 
vehicles.  DMN  Enterprises  also  believed 
that  the  costs  might  be  minimal  for 
several  of  the  proposed  requirements, 
but  that  the  additional  costs  in  several 
areas  such  as  platform  deflection, 
interlocks,  and  angular  orientation 
during  free  fall  would  require  major 
redesign  and  potentially  high  costs.  It 
also  asked  why  NHTSA  did  not 
consider  adopting  the  California  Title  13 
test  requirements  rather  than  devising 
new  requirements.  Finally,  it  urged 
NHTSA  to  commit  to  developing 
standards  addressing  ramps  and 
securement  devices  since  the  transit 
industry  is  moving  towards  greater  use 
of  ramps  and  less  on  platform  lifts. 

We  acknowledge  the  dearth  of  data 
tvpicallv  relied  on  by  NHTSA  in 
determining  whether  a  particular  safety 
standard  meets  the  need  for  motor 
vehicle  safety.  However,  as  discussed 
above,  we  do  not  believe  that  the  lack 


of  concrete  data  necessarily  means  that 
there  is  no  need  to  regulate  the  safety  of 
platform  lifts.  Our  determination  that 
today's  standards  meet  the  requisite 
need  for  safety  is  based  primarily  on 
engineering  assessments  made  bv  the 
SAE.  FTA.  and  DVA.  and  verified  by 
NHTSA,  that  certain  safet\'  features  are 
needed  for  platform  lifts.  Today's  rule 
merely  establishes  measurable 
performance  standards  that  incorporate 
the  existing  recommended  practices  and 
guidelinp^ 

VI.  Diffenrig  SalHt\  Need^  iui  i'n\  alt 
and  Public  I  se  Platform  Lifts 

In  the  SNPRM,  we  discussed  whether 
it  would  be  appropriate  to  have  fewer 
requirements  for  platform  lifts  installed 
on  MPVs  than  for  those  installed  on 
buses.  The  reason  for  that  difference  is 
that  lifts  designed  for  MPVs  have 
different  usage  patterns  than  those 
designed  for  buses.  We  proposed  that 
buses  and  MPVs  greater  than  3,200  kg 
(7,100  lbs)  meet  stricter  requirements 
than  other  vehicles.  At  that  time,  we 
believed  that  this  was  an  appropriate 
cut-off.  given  that  most  of  these  larger 
vehicles  are  for  public  transit  and 
paratransit  use,  instead  of  individual 
use.  Since  the  lifts  on  these  vehicles 
will  generally  be  subjected  to  more 
stress  and  cyclic  load  and  will  be  used 
by  a  larger  and  more  varied  population, 
more  requirements  as  to  platform  size, 
controls,  handrails  and  lighting 
appeared  appropriate.  We  noted  that 
where  the  ADA  imposes  requirements 
on  commercial  entities  and  those 
entities  use  a  vehicle  that  weighs  less 
than  3.200  kg.  the  commercial  entity 
would  still  have  to  meet  the  applicable 
ADA  requirement.  We  then  requested 
comment  on  whether  it  is  appropriate  to 
have  less  stringent  requirements  for  lifts 
designed  for  installation  on  motor 
homes,  trucks,  truck  tractors,  trailers, 
and  MPVs  less  than  3,200  kg.  We  also 
sought  comment  on  whether  3,200  kg 
was  the  correct  breakpoint,  and  if  not, 
what  was. 

Several  commenters,  including 
individuals,  lift  manufacturers, 
modifiers  and  vehicle  manufacturers 
stated  that  the  breakdown  of  lift 
requirements  based  on  GVWR  was 
unworkable  since  many  individuals 
purchase  vehicles  that  have  a  GVWT? 
greater  than  3,200  kg  to  accommodate 
the  needed  vehicle  modifications  or  to 
provide  additional  cargo  capacity.  The 
majority  of  commenters  argued  that  the 
division  should  be  based  on  whether  the 
lift  would  be  used  in  a  commercial 
setting  or  solely  for  personal  use. 
NMEDA  suggested  the  lift 
manufacturers  be  required  to  mark  their 
lifts  as  suitable  for  personal  or 
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commercial  use.  Collins  and  Ride-away 
suggested  the  GVWR  break-point  be 
raised  above  3.200  kg.  with  Collins 
suggesting  a  division  at  4.536  kg  (10.000 
lb)  GVWR 

Additionally,  a  private  citizen  and 
MCI  argued  that  the  requirements  for 
private-use  lifts  should  be  no  less 
stringent  than  those  used  for 
transporting  the  general  public.  MCI 
noted  that  operators  of  public-use  lifts 
are  trained  in  the  proper  operation  of 
the  equipment  and.  as  demonstrated  by 
NHTSA's  own  data  analysis,  that  fewer 
injuries  occur  on  lifts  installed  in  buses 
than  on  lifts  installed  in  MPVs.  Braun 
supported  adopting  less  stringent 
requirements  for  personal-use  lifts. 

As  discussed  in  the  SNPRM.  defining 
a  safety  standard  solely  in  terms  of 
whether  the  vehicle  or  motor  vehicle 
equipment  is  intended  for  private  or 
public  use  fails  to  meet  the  statutory 
meaning  of  objectivity  unless  the  agency 
clearly  defines  private  and  public  use  in 
a  manner  that  is  readily  applicable  to 
lift  manufacturers  and  vehicle 
manufacturers.  We  are.  however, 
persuaded  that  a  break-point  of  3,200  kg 
for  MPVs  will  likely  place  unreasonable 
restrictions  on  many  individuals  who 
use  their  vehicle  for  purely  personal 
transportation.  Accordingly,  we  have 
raised  the  upper  limit  for  MPVs  that 
may  use  lifts  that  are  not  certified  to  all 
of  the  standard's  requirements  to  4,536 
kg  GVWR.  Not  only  is  this  one  of  the 
break-points  NHTSA  has  traditionally 
used  to  differentiate  between  private 
and  commercial  vehicles,  but  we  also 
believe  this  break-point  will 
accommodate  almost  all  MPVs 
purchased  for  personal  use. 

As  proposed  in  the  SNPRM.  the  lesser 
requirements  will  also  be  applicable  to 
those  lifts  designed  for  use  on  motor 
homes,  trailers  and  tractor-trucks,  since 
these  vehicles  are  generally  not  used  to 
transport  the  general  public.  The  lifts 
that  meet  the  lesser  requirements  shall 
be  certified  as  DOT-private  use 
compliant.  Private  use  is  defined  in  the 
standard  as  those  lifts  designed  for 
installation  on  motor  homes,  trailers, 
truck  tractors  and  MPVs  with  a  GVWR 
less  than  4,536  kg.  and  that  are  certified 
as  compliant  with  the  lesser 
requirements.  The  certification  label  on 
these  lifts  shall  bear  the  statement 
"DOT-private  use  lift". 

We  note  that  the  requirements  of  the 
ADA  still  apply  to  all  lifts  installed  on 
vehicles  used  as  public  conveyances, 
either  by  public  entities  or  by  private 
entities  that  transport  members  of  the 
general  public,  regardless  of  vehicle 
size.  Thus,  in  many  instances  a  lift 
manufacturer  may  choose  to 
manufacture  a  lift  that  meets  the  stricter 


requirements,  either  because  it  does  not 
wish  to  develop  a  separate  lift  design,  or 
because  the  lift  will  be  installed  on  a 
smaller  MPV  that  is  used  for  the 
transportation  of  the  general  public. 
Under  todays  rule,  lifts  designed  for  use 
on  vehicles  smaller  than  4.536  kg  be 
certified  to  the  stricter  requirements. 
Lifts  designed  for  installation  on  all 
buses  and  on  MPVs  with  a  GVWR  in 
excess  of  4.536  kg  must  be  certified  to 
the  stricter  requirements  and  will  be 
defined  in  the  standard  as  public-use 
lifts.  Likewise,  those  lifts  that  are 
certified  as  meeting  the  stricter 
requirements  are  defined  as  public-use 
lifts,  even  if  they  may  be  installed  on 
vehicles  that  are  not  buses  or  MPVs 
with  a  GVWR  less  than  4.536  kg.  The 
certification  label  on  these  lifts  shall 
bear  the  statement  "IXDT-public  use 
lift". 

Throughout  the  rest  of  this  document, 
the  differences  in  requirements,  both  in 
the  final  rule  and  as  discussed  in  the 
SNPRM.  will  be  discussed  in  terms  of 
private  use  lifts  and  public  use  lifts. 

V  II     Ht.M  \\sr   D.ltl'S 

We  received  ten  comments  on  the 
proposed  one-year  effective  date.  Three 
of  the  commenters  (Braun.  MCI  and 
Collins)  believed  a  one-year  effective 
date  was  sufficient,  although  Braun 
indicated  that  many  of  the  proposed 
requirements — particularly  the 
proposed  interlocks — would  require 
costly  and  complex  product  redesign 
which  would  require  additional 
leadtime.  Other  commenters  maintained 
that  too  many  changes  were  required  to 
be  achieved  in  one  year.  These 
commenters  suggested  an  effective  date 
ranging  from  two  to  five  years.  The 
commenters  were  particularly 
concerned  about  the  time  needed  to 
comply  with  the  proposed  interlock 
requirements. 

NMEDA  commented  that  the 
requirements  should  only  apply  to  lifts 
manufactured  after  the  effective  date 
and  installed  on  new  vehicles.  In  a 
similar  vein.  APTA  was  concerned  that 
the  proposed  regulations  did  not 
address  lifts  installed  on  vehicles  that 
had  been  purchased  before  the  effective 
date. 

N]  Transit  believed  the  effective  date 
should  exempt  existing  bus  orders 
placed  by  mass  transit  authorities  as 
such  orders  can  carry  over  multiple 
years.  It  argued  that  changing  lift 
equipment  in  the  middle  of  a  bus  order 
could  be  confusing  to  customer,  and 
could  increase  manufacturing  and 
maintenance  costs. 

Based  on  the  comments,  we  have 
decided  to  adopt  a  two-year  effective 
date.  We  believe  this  time  frame  will 


provide  lift  manufacturers  sufficient 
time  to  meet  any  new  requirements.  As 
discussed  in  the  SNPRM.  most  of  the 
requirements  adopted  in  today's  rule  are 
already  part  of  an  existing  standard  or 
guideline.  Accordingly,  lift 
manufacturers  should  not  need  a 
significant  amount  of  time  to  ensure 
their  lifts  comply  with  the  new  FMVSS. 
As  to  NMEDA's  and  APTA's  concern 
that  the  new  standards  not  apply  to  lifts 
or  vehicles  manufactured  before  the 
effective  date,  we  note  that  both  FMVSS 
No.  403  and  FMVSS  No.  404  have  a  - 
two-year  effective  date.  Thus,  only  lifts 
manufactured  after  the  effective  date 
need  to  be  certified  as  compliant  with 
FMVSS  No.  403  and  only  vehicles 
manufactured  after  the  effective  date 
need  to  be  certified  as  compliant  with 
FMVSS  No.  404.  FMVSS  No.  404  will 
not  apply  to  vehicles  manufactured 
before  the  effective  date  even  though 
those  vehicles  may  have  FMVSS  No. 
403  compliant  lifts.  However  the  use  of 
a  compliant  lift,  even  on  the  older 
vehicles,  should  provide  an  added 
measure  of  safety. 

We  are  unable  to  provide  a  separate 
effective  date  for  vehicles  that  are 
covered  by  multi-year  purchase  orders, 
as  NJ  Transit  urges.  Such  a  provision 
would  be  non-objective  and  impossible 
for  us  to  enforce.  However,  we  believe 
the  two-year  delay  in  the  effective  date 
will  provide  transit  operators,  such  as 
NI  Transit,  to  make  whatever  contract 
modifications  are  necessary  on  existing 
purchase  orders  and  to  ensure  that  all 
future  purchase  orders  specify  the 
installation  of  compliant  lifts 

VIII.  Platform  Lift  Requirements 

Threshold  Warning  Signal 

In  the  SNPRM  we  proposed  to  require 
a  threshold  warning  alarm  to  alert 
vehicle  occupants  near  an  operating  lift. 
For  private  use  lifts,  the  alarm  could  be 
either  audible  or  visual.  Under  the 
proposal,  public  use  lifts  would  need  to 
have  both  a  visual  and  an  audible  alarm 
since  these  larger  vehicles  are  generally 
used  for  commercial  transport.  In  all 
vehicles,  the  alarm  would  have  needed 
to  warn  lift  users  if  the  lift  platform 
were  more  than  one  inch  below  the 
vehicle's  floor  reference  plane  and  if 
any  portion  of  the  platform  threshold 
area  "  were  occupied  by  any  portion  of 
the  lift  occupant's  body  nr  anv  piece  of 
equipment.  This  warning;  nijuiri'ment 


"  The  platform  threshold  area  is  defined  in  the 
regulatory  text  as  the  rectangular  portion  of  the 
vehicle  floor  defined  by  moving  a  line,  which  lies 
on  the  edge  of  the  vehicle  floor  directly  adjacent  to 
the  lift  platform,  through  a  distance  of  18  inches 
(457  mm)  in  a  direction  perpendicular  to  the  line 
including  any  portion  of  a  bridging  device  that  lies 
within  this  area. 
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was  based  on  an  SAE  recommended 
practice  specifying  a  warning  if  the  lift 
user  is  within  18  inches  of  the  platform 
and  the  platform  is  more  than  one  inch 
below  the  vehicle's  floor  reference 
plane. 

We  stated  in  the  SNPRM  that  we 
considered  a  warning  alarm  to  be 
particularly  important  in  transit  and 
paratransit  vehicles  where  more  than 
one  individual  may  use  the  lift 
sequentially.  It  would  also  be  important 
in  any  personally  licensed  vehicle  in 
which  the  lift  is  fitted  such  that  the  user 
backs  onto  the  lift  from  the  floor  of  the 
vehicle  (this  typically  occurs  on  lifts 
fitted  to  the  rear  of  the  vehicle),  since 
we  did  not  believe  such  systems  posed 
the  same  type  of  risk  to  the  lift  occupant 
or  bystanders.  The  proposed 
requirement  would  not  have  applied  to 
rotary  lifts  where  loading  takes  place 
entirely  over  the  surface  of  the  vehicle's 
floor.  We  sought  comment  on  whether 
an  audible  or  visual  threshold  warning 
should  be  required  and  whether  the 
warning  would  avoid  injuries  to  users 
caused  by  an  out-of-position  platform. 
We  also  sought  comment  on  whether  a 
minimum  size  or  weight  should  be 
specified  to  trigger  the  warning  (and,  if 
so,  what  that  size  or  weight  should  be). 

Additional  concerns  were  raised 
about  the  effect  a  visual  or  audible 
alarm  could  have  on  individuals  with 
certain  medical  conditions  such  as 
epilepsy.  Accordingly.  Ricon  and  Braun 
suggested  that  NHTSA  allow  a 
mechanical  threshold  barrier  as  an 
alternative  to  an  audible  or  visual  alarm. 
In  response  to  our  question  as  to 
whether  a  minimum  weight  should  be 
specified  to  trigger  the  threshold  alarm 
system,  Braun  and  NMEDA  argued  that 
the  warnings  only  be  required  to 
activate  when  the  sensors  detected  a 
weight  greater  than  50  lb. 

The  Oregon  DOT  supported  requiring 
an  audible  threshold-warning  signal.  It 
maintained  such  a  signal  would  not 
only  protect  lift  occupants  during 
sequential  loading,  but  would  also  warn 
a  driver  or  attendant  when  a  passenger 
with  impaired  cognitive  ability 
approached  the  lift  door  when  the  lift 
was  fully  deployed. 

Other  commenters  opposed  the 
adoption  of  a  threshold  warning  alarm, 
particularly  for  lifts  used  in  a 
commercial  environment.  Prevost 
posited  that  a  threshold-warning 
requirement  should  only  be  required  in 
those  instances  where  the  lift  occupant 
must  operate  the  lift  without  assistance. 
Along  with  MCI.  it  maintained  that  the 
requirement  should  not  apply  to  lifts 
installed  on  over-the-road  buses  since 
the  drivers  of  these  buses  have  been 
trained  to  load  cmd  offload  disabled 


individuals  from  the  bus,  obviating  the 
need  for  an  alarm. 

Stewart  &  Stevenson  stated  that  most 
vehicle  manufacturers  already  have  a 
visual  or  audible  warning  that  is 
activated  when  the  lift  is  activated.  It 
stated  that  these  warning  systems  are 
effective,  even  though  they  are  not 
activated  whenever  an  individual  is 
within  18  inches  of  the  lift.  It  further 
averred  that  imposing  such  a 
requirement  would  increase  the  cost  of 
lift  design  and  compliance  with  no 
associated  benefit.  RICON.  Braun, 
NMEDA  andPrevost  all  stated  that  the 
proposed  threshold  area  should  be 
reduced  to  twelve  inches,  at  least  for 
non-commercial,  non-transit  vehicles. 
Braun  noted  that  an  eighteen-inch 
threshold  area  could  consume  as  much 
as  30  percent  of  the  interior  width  of  a 
standard-size  van. 

MCI  stated  that  while  SAE  12090. 
Design  Considerations  for  Wheelchair 
Lifts  for  Entry  to  or  Exit  from  a 
Personally  Licensed  Vehicle,  specified  a 
threshold  warning  system,  it  is  unaware 
of  any  manufacturer  of  personal  use  lifts 
who  actually  incorporates  this  feature 
into  its  lift  design.  It  additionally 
claimed  that  it  has  never  heard  of  an 
accident  that  would  have  been  avoided 
if  the  lift  had  been  equipped  with  a 
threshold-warning  signal.  Finally,  MCI 
noted  that  often  the  wheelchair 
securement  location  is  within  the  18- 
inch  area  proposed  in  the  NPRM  and 
that  requiring  the  alarm  to  go  off 
whenever  that  area  is  occupied  and  the 
lift  is  in  motion  could  draw  undue 
attention  to  wheelchair  occupants. 

Section  4.4.6  of  the  State  oi  California 
Department  of  Rehabilitation's 
Specifications  for  Adaptive  Driving 
Equipment  has  required  threshold 
warning  systems  for  lifts  installed  on 
private  vehicles  since  1985.  It  adopted 
this  requirement  after  six  clients  of  the 
state's  Mobility  Evaluation  Program 
were  killed  after  backing  their 
wheelchair  off  a  vehicle  when  they 
thought  the  platform  was  in  place.  Since 
instituting  this  requirement,  no  other 
falls  have  come  to  the  attention  of  the 
Mobility  Equipment  Program.  Currently 
Braun  provides  a  platform  warning 
alarm  system  as  optional  equipment  to 
at  least  some  of  its  lifts.  We  believe  that 
the  vehicle  modifiers  are  placing  the 
warning  devices  in  vehicles  equipped 
with  lifts  manufactured  by  other 
companies  are  meeting  the  California 
requirements  by  installing  simple 
weight  detection  devices  on  the  floor  of 
the  vehicle. 

Given  the  risk  involved  in  backing  off 
a  vehicle  when  the  lift  is  not  properly 
positioned,  we  have  decided  to  adopt 
the  requirement  for  a  threshold  warning 


system  as  proposed  in  the  SNPRM 
Under  today's  rule,  the  threshold 
warning  system  must  activate  whenever 
the  platform  is  more  than  25  mm  (1  in) 
below  the  vehicle  floor  reference  plane. 
Several  types  of  detection  systems  may 
be  used  to  satisfy'  this  requirement.  In 
order  to  test  for  compliance  with  the 
requirement  we  have  decided  to  place 
one  front  wheel  of  the  wheelchair  test 
device  specified  in  the  standard  within 
the  threshold  area.  This  will  place 
approximately  11.3  kg  (25  lb)  on  the 
threshold.  This  amount  of  weight 
roughly  replicates  the  weight  of  the 
lightest  portion  of  an  average 
wheelchair  or  half  the  weight  of  a  child 
who  may  be  using  the  lift  unattended. 
We  have  decided  against  specif\'ing  a 
particular  minimum  weight  because 
wheelchairs  will  place  slightly  differing 
amounts  of  weight  depending  on  design. 
We  believe  the  threshold  should 
reasonably  detect  the  weight  of  any 
occupant  in  a  mobility  device  and  any 
bystander  who  is  likely  to  be 
unattended.  We  note  that  the  rough 
approximation  of  weight  represented  by 
placing  one  wheel  of  a  mobility  device 
in  the  threshold  area  should  allow 
individuals  to  place  light  objects,  such 
as  books  or  handbags,  within  the  area 
without  triggering  the  alert. 

We  are  unconvinced  that  there  is  no 
need  to  require  a  threshold  warning 
alert  for  over-the-road  buses.  Pre\T3st 
and  MCI  mav  be  correct  that  in  general 
the  lift  operators  on  over-the-road  buses 
have  received  specialized  training  in 
how  to  use  the  lift.  However,  we  have 
no  control  over  the  level  of  training 
provided.  Additionally,  the  lift  operator 
may  actually  operate  the  lift  from  a 
position  remote  from  the  lift  platform, 
such  as  the  driver's  seat.  In  such  an 
instance,  the  operator  would  not  be  able 
to  ensure  that  no  other  vehicle 
occupants  were  a  safe  distance  from  the 
lift  throughout  the  range  of  lift 
operations. 

We  believe  the  18-inch  threshold  area 
requirement  is  important  for  safety, 
particularly  for  wheelchair  users  who 
back  onto  the  lift  platform  from  the 
vehicle  floor.  If  the  threshold  is  reduced 
to  twelve  inches,  as  suggested  by 
commenters,  the  wheelchair  may  be  so 
close  to  the  edge  of  the  vehicle  floor  that 
the  occupant  will  be  unable  to  react  in 
time  to  prevent  the  wheelchair  from 
continuing  the  wheelchairs  movement 
off  the  edge  of  the  vehicle  floor.  The 
standard  only  requires  the  alert  be 
activated  when  the  lift  is  deployed,  the 
threshold  is  occupied,  and  the  lift 
platform  is  more  than  one  inch  below 
the  level  of  the  vehicle  floor.  In  private 
vehicles  the  alert  would  only  be 
activated  when  the  lift  is  deployed  and 
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a  vehicle  occupant  is  either  in  the 
threshold  area  or  simuhaneously  on  the 
threshold  and  the  platform  after  the  lift 
had  started  moving.  The  same  is  true  for 
transit  and  paratransit  buses,  except  the 
alert  could  also  activate  while  the  lift 
was  being  used  properly  and  another 
occupant  was  in  the  threshold  area. 
While  the  commenters  may  be  correct 
that  the  alert  will  notify  all  vehicle 
occupants  that  the  lift  is  being  operated, 
we  do  not  believe  the  alert  is  any  more 
likely  to  draw  attention  to  a  lift  user 
than  the  operation  of  the  lift  itself. 

Today's  requirement  specifies  that  the 
audible  alert  be  at  least  85  dBA  and  the 
visual  alert  have  a  frequency  of  1  to  2 
Hz.  We  believe  these  specifications  are 
unlikely  to  lead  to  seizures  in  or  cause 
other  medical  or  physical  impairments 
to  vehicle  or  lift  occupants.  The  85-dBA 
level  of  the  audible  alarm  is  a  frequently 
used  level  for  enunciators.  An 
individual  can  be  exposed  to  this  sound 
level  for  the  length  of  time  the  alarm 
will  operate  without  sustaining  hearing 
loss  or  other  negative  repercussions. 
The  low  frequency  flash  of  the  visual 
alert  (1  to  2  Hz)  is  in  line  with  the 
fro<juency  of  warning  flashers 
commonly  used  in  automotive  and 
highway  applications.  The  flash 
frequency  is  also  in  line  with  our 
existing  requirements  in  FMVSS  No. 
108.  Lamps,  reflective  devices,  and 
associated  etiuipment.  which 
incorporates  by  reference  SAE 
recommended  practice  I590B.  Turn 
.Signal  Flashers,  for  the  visual  flash  rate 
of  hazard  warnings.  SAE  I590B 
stipulates  a  rate  of  60  to  120  flashes  per 
minute,  which  translates  to  a  frequency 
of  1  to  2  Hz.  We  are  unaware  of  any 
seizures  related  to  the  use  of  hazard 
devices  required  under  FMVSS  No.  108. 

We  believe  lift  systems  that  use  a 
mechanical  barrier  to  prevent  a  vehicle 
occupant  from  falling  off  the  edge  of  the 
vehicle  are  used  only  rarely,  if  at  all. 
Clertainly  such  devices  are  not 
addressed  by  existing  recommended 
practices  or  guidelines.  In  any  case,  we 
have  decided  against  allowing  such  a 
barrier  as  an  alternative  to  the  threshold 
warning  alert,  as  we  have  some 
concerns  about  the  safety  of  such  a 
device  Such  a  barrier  could  retain 
powered  wheelchairs,  but  they  would 
also  create  a  tripping  hazard  for  persons 
using  canes  and  walkers.  Additionally, 
mechanical  barriers  could  impinge  on 
an  occupant's  ability  to  exit  the  vehicle 
during  an  emergency  situation.  If 
warning  systems  other  than  those 
related  to  a  threshold  warning  alert  are 
developed.  NHTSA  could  change  the 
standard  to  allow  such  systems. 


B.  Platform  Lift  Operational 
Requirements 

1.  Maximum  Platform  Velocity 

We  proposed  maximum  platform 
operating  speeds  for  the  safety  of  lift 
users,  especially  standees  [e.g., 
individuals  who  use  a  cane  or  walker). 
The  SNPRM  specified  a  maximum 
vertical  and  horizontal  velocity  of  the 
platform  of  152  mm/s  (6  in/s)  in  order 
to  assure  the  safety  of  those  on  or  near 
the  lift  and  to  be  consistent  with  the 
ADAAG  (49  CFR  38.23(b)(10))  and  FTA 
guidelines  (section  2.5.1  D.tvhich  also 
allow  a  maximum  velocity  of  152mm/s 
(6  in/s). 

Based  on  our  review  of  the  ADA 
standard,  we  also  decided  to  propose 
that  during  stowing  and  deploying,  the 
lift  platform  would  have  a  maximum 
vertical  and  horizontal  velticity  of  305 
mm/s  (12  in/s)  The  purpose  of  this 
requirement  was  to  reduce  the  potential 
injuries  to  bystanders  and  lift  users.  We 
requested  comment  on  safety  need  for 
velocity  limits  while  platform  is  stowing 
and  deploying  and  whether  any 
commenters  knew  of  any  instances 
where  someone  was  injured  because  the 
lift  was  stowing  or  deploying  too 
quickly. 

We  received  comments  both 
supporting  and  opposing  the  adoption 
of  a  maximum  operating  velocity  during 
the  stowage  and  deployment  portion  of 
lift  operation.  Collins  noted  that  while 
it  no  longer  manufacturers  platform 
lifts,  it  knew  of  very  few  accidents  that 
resulted  from  excessive  folding  speed 
when  it  was  manufacturing  lifts  Braun 
also  knew  of  no  incidents  related  to 
excessive  stowage  or  deployment  speed. 
It  stated,  however,  that  305  mm/ sec  (12 
in/sec)  appeared  a  reasonable  speed  to 
prevent  injuries.  Braun  also  requested 
the  agency  specify  where  on  the  lift  to 
measure  a  maximum  radial  velocity 
during  the  stowage  and  deployment 
operations,  suggesting  a  point  610  mm 
(24  in)  fn)m  the  platform  pivot 

We  have  decined  to  adopt  a 
requirement  limiting  the  maximum 
velocity  of  platform  lifts  throughout  the 
lift's  range  of  operation.  We  are  not 
persuaded  that  specifying  a  maximum 
platform  velocity,  both  throughout  the 
range  of  passenger  operations  and  the 
stowage  and  deployment  operations, 
imposes  an  unreasonable  burden  on  the 
lift  manufacturer  Today's  requirement 
is  based  on  existing  requirements, 
which  may  explain  why  commenters  are 
unaware  of  any  accidents  related  to 
excessive  platform  velocity  However, 
the  fundamental  risk  of  injury  from  a  lift 
that  is  moving  too  quickly  remains 
unless  there  is  a  requirement  that  limits 
the  lift's  operating  velocity. 


We  agree  that  it  is  appropriate  to 
specify  where  on  the  lift  the  agency  will 
measure  maximum  velocity  during  the 
range  of  operation.  The  regulatory  text 
has  been  changed  accordingly. 
Additionally,  we  recognize  that  some 
lifts  use  a  hinged  platform  lift  that 
pivots  down  when  deployed  and  up 
when  stowed.  On  these  lifts  the  highest 
platform  velocity  occurs  at  the  outer 
edge  of  the  platform.  In  order  to  clarify 
that  the  maximum  velocity  of  these  lifts 
are  covered  by  the  standard,  we  have 
changed  the  regulatory  text  to  specify 
that  during  the  stowage  and  deployment 
portions  of  lift  operation  no  portion  of 
the  lift  shall  exceed  305  mm  (12  in/sec). 
Otherwise  the  requirements  for 
maximum  operating  velocity  have  been 
adopted  as  proposed  in  the  SNPRM. 

2.  Maximum  Platform  Acceleration 

We  decided  to  propose  in  the  SNPRM 
an  acceleration  limit  of  0.3  g  with  the 
platform  both  loaded  and  unloaded.  The 
acceleration  would  be  measured  along 
axes  horizontal  and  perpendicular  to  the 
lift  platform.  The  no  load  condition  was 
intended  to  ensure  that  even  very  light 
occupants  would  be  protected  against  a 
sudden  increase  in  lift  speed,  since  very 
small  children  may  use  lifts,  especially 
in  school  buses.  By  requiring 
compliance  at  any  load  in  between  the 
extremes,  we  intended  to  ensure  that 
acceleration  remains  within  the  desired 
limits.  While  the  proposed  test 
procedure  was  based  on  the  one 
specified  in  SAE  recommended  practice 
|211,  Instrumentation  for  Impact  Test, 
we  proposed  to  depart  from  that  test 
procedure  by  measuring  acceleration 
with  a  CFC  3  filter  rather  than  a  CFC  60 
filter.  We  believed  the  CFC  3  filter  better 
represents  a  wheelchair's  dampening 
characteristic.  Since  no  one  objected  to 
this  portion  of  the  proposal,  we  have 
adopted  it  as  proposed. 

3.  Maximum  Noise  Level  of  Public  Use 
Lifts 

We  proposed  a  maximum  permissible 
noise  level  of  80  dBA  in  the  SNPRM. 
This  level  represents  the  maximum 
permissible  volume  of  ambient  noise 
allowing  for  normal  communication 
between  two  people  who  are  tliree  feet 
away  from  each  other  and  exceeds  the 
level  of  ambient  noise  at  a  city  bus 
stop.**  We  sought  comment  on  whether 
commenters  knew  of  any  injuries 
directly  attributable  to  lift  occupant  and 
lift  operator  being  unable  to 
communicate. 


"St^  An  Evaluation  of  the  Proposed  Wheelchair 
Lift  Safetv  Test  Procedure.  (June,  1996)  located  at 
docket  No.  NHTSA-9»-«511-4. 
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Braun,  NMEDA,  and  Ricon  all 
requested  the  agency  provide  a  specific 
distance  for  measuring  lift  noise  levels. 
They  indicated  that  measurement  point 
of  "lift  operator's  position"  was  too 
vague  since  the  use  of  a  pendant  control 
could  allow  the  lift  operator  to  be 
several  feet  away  from  the  lift.  Ricon 
suggested  we  adopt  a  measuring  point 
located  55  inches  above  the  platform 
while  the  lift  is  in  use.  Collins  indicated 
that  it  knew  of  no  instances  in  which  a 
lift  occupant  or  bystander  was  injured 
because  the  driver  could  not  hear  the 
passengers.  It  was.  however,  aware  of 
instances  in  which  the  driver  had 
ignored  a  passenger  during  lift 
operations.  The  Oregon  DOT  asked 
whether  NHTSA  had  taken  account  of 
the  accumulative  effect  of  additional 
noise  on  people  with  impaired  hearing 
when  determining  the  maximum 
amount  of  allowable  lift  noise.  VanHool 
asked  whether  the  noise  level  was 
measured  while  the  vehicle  engine  was 
running  and  whether  the  maximum 
noise  level  was  inconsistent  with  the 
requirement  that  the  audible  alarm 
produce  at  least  85  dBA. 

We  are  adopting  the  requirement  as 
proposed  in  the  SNPRM  with  slight 
modification.  The  purpose  of  today's 
requirement  is  to  ensure  the  lift  user 
and  lift  operator  will  be  able  to 
communicate.  Since  lift  operators  for 
private  use  lifts  are  likely  to  be  the  lift 
user,  we  believe  there  is  no  need  to 
specify  a  maximum  level  of  noise  that 
the  lift  may  produce.  Accordingly, 
today's  requirement  only  applies  to 
those  lifts  certified  as  public-use  lifts. 

The  commenters  are  correct  that  the 
proposed  measuring  point  of  the  "lift 
operator's  position"  was  insufficiently 
objective  in  the  SNPRM  to  measure 
maximum  noise  levels.  They  are  also 
correct  that  this  uncertainty  is 
exacerbated  in  systems  that  use  a 
pendant  control,  since  the  location  of 
that  control  varies  based  on  where  the 
lift  operator  is  standing.  Accordingly, 
we  have  changed  the  requirement  to 
state  that  the  maximum  noise  level  will 
be  measured  for  each  operator  position 
specified  by  the  lift  manufacturer  in  the 
installation  instructions.  Measurements 
are  taken  at  the  vertical  centerline  of  the 
face  of  the  control  panel  30.5  cm  (12  in) 
out  from  the  face  of  the  control  panel. 
If  the  lift  system  uses  a  pendant  control, 
the  vertical  measurement  point  will  be 
at  the  same  location  discussed  above. 
but  with  the  control  panel  in  its  stowed 
or  stored  position,  since  this  places  the 
control  at  the  point  closest  to  the  noise 
source.  For  controls  located  outside  of 
the  vehicle,  the  horizontal  measurement 
is  157  cm  (62  in)  above  the  ground. 
which  is  roughly  the  same  distance  from 


the  ground  as  an  adult's  ears,  while  the 
vertical  measurement  remains  30.5  cm 
(12  in)  from  the  face  of  the  control 
panel.'" 

We  did  not  make  any  adjustments 
based  on  the  accumulated  effect  of  noise 
on  individuals  with  impaired  hearing 
since  the  lift  would  only  be  in  use  for 
a  short  period  of  time.  Additionally,  we 
note  that  the  required  85-dBA  audible 
threshold  warning  alert  exceeds  the 
maximum  allowable  amount  of  noise  for 
lift  operations.  This  is  intentional.  As 
noted  earlier,  the  audible  alert  will  only 
sound  during  lift  operations  if  the 
threshold  area  is  occupied.  Thus,  it 
generally  would  not  be  constant 
throughout  the  range  of  lift  operations. 
Additionally,  the  audible  alert  should 
be  sufficiently  greater  than  the 
maximum  level  allowed  for  normal  lift 
operations  to  make  it  distinguishable. 

C.  Environmental  Resistance 

In  the  SNPRM.  we  tentatively 
proposed  adopting  the  SAE 
requirements  for  externally  mounted 
lifts.  Additionally,  we  proposed  all 
attachment  hardware,  regardless  of 
location  inside  or  outside  the  vehicle, 
meet  the  hardware  requirements  of 
FMVSS  No.  209,  Seat  beh  assemblies, 
which  permits  compliance  either  by 
passing  a  salt  spray  test  or  by 
electroplating  the  components.  We 
sought  comment  on  whether  the 
proposed  environmental  resistance 
requirements  should  be  incorporated 
into  the  standard. 

While  the  majority  of  those 
commenting  on  this  issue  supported 
adding  an  environmental  resistance 
requirement  to  the  standard.  Lift-U 
maintained  that  the  requirement  for 
electroplating  with  nickel  or  a  nickel 
copper  alloy  was  too  restrictive.  Lift-U 
also  suggested  that  all  lifts,  regardless  of 
storage  location,  meet  the  SAE 
requirements  for  environmental 
resistance. 

Given  the  strong  support  among  most 
commenters  for  an  environmental 
resistance  requirement,  we  are  adopting 
the  requirement  as  proposed  in  the 
SNPRM.  Both  the  requirement  and  test 
procedure  for  external  components  are 
based  on  the  SAE  recommended 
practice.  All  attachment  hardware, 
regardless  of  location,  must  meet  the 
requirement  for  attachment  hardware 
specified  in  FMVSS  No.  209.  That 
standard  provides  for  two  alternative 
means  of  compliance:  either  by  passing 
the  salt  spray  test  or  by  electroplating 
with  a  nickel  or  nickel/ copper  coating. 
We  are  not  e.xtending  the  SAE-based 


"  See  US/DOT/FAA  Human  Factors  Design 
Guide.  January  1996,  NHTSA-02-13917. 


requirement  to  hardware  located  within 
the  occupant  compartment  of  the 
vehicle  because  that  hardware  will  not 
be  subjected  to  environmental 
conditions  any  more  severe  than  the 
hardware  regulated  by  FMVSS  No.  209. 

D.  Platform  Requirements 

1 .  Unobstructed  Platform  Operating 
Volume 

In  the  SNPRM.  we  proposed  a 
minimum  clear  platform  width  of  724 
mm  (28.5  in)  on  the  upper  surface  of  the 
platform,  a  minimum  clear  width  of  762 
mm  (30  in)  at  and  between  the  heights 
of  51  mm  to  762  mm  (2  to  30  in)  above 
the  platform  surface,  and  a  minimum 
clear  length  of  122  cm  (48  in)  above  the 
surface  of  the  platform.  No  part  of  the 
lift  or  vehicle  (except  for  a  required 
barrier  on  a  platform  edge)  could 
intrude  into  the  area  above  the  portion 
of  the  platform  that  would  be  occupied 
by  a  large  wheelchair  at  any  point 
during  its  operation.  No  minimum 
volume  was  specified  for  private  use 
lifts,  although  the  vehicle  owner's 
manual  insert  would  have  had  to 
specif}'  the  unobstructed  platform 
operating  volume.  We  sought  comment 
on  whether  the  suggested  approach  for 
private  use  lifts  was  appropriate. 

The  majority  of  the  commenters 
agreed  that  it  was  appropriate  to  allow 
lift  manufacturers  to  provide  an 
unobstructed  operating  volume  for 
private  use  lifts  that  was  different  than 
that  proposed  for  public  use  lifts  as  long 
as  the  lift  manufacturer  disclosed  what 
the  unobstructed  operating  volume  was. 
Collins  stated  that  it  could  not  see  any 
justification  for  allowing  a  different  size 
for  private  use  lifts  since  the  lift 
occupants  are  the  same  as  those 
occupants  using  a  commercial  lift. 
APTA  and  the  Michigan  DOT  averred 
the  width  of  the  upper  segment  of  the 
unobstructed  operating  volume  for 
commercial  lifts  should  be  increased  to 
813  mm  (32  in)  to  accommodate 
scooters. 

While  Collins  is  correct  that  there  is 
no  difference  in  the  size  of  occupants 
who  use  personal  lifts  and  occupants 
who  use  public  lifts,  we  believe  there  is 
a  significant  difference  in  lift  usage. 
Personal  lifts  are  generally  only  used  by 
a  single  occupant.  We  expect  that 
occupant  will  purchase  a  lift  that  is 
suitable  for  his  or  her  needs.  An 
individual  with  a  large  wheelchair  or 
scooter  will  purchase  a  lift  that 
accommodates  a  larger  mobility  device. 
An  individual  with  a  smaller  mobility 
aid  will  have  no  need  of  a  larger  lift  and 
may  be  able  to  increase  his  or  her 
vehicle  choice  by  purchasing  a  lift  with 
a  smaller  size  capacity.  In  either 
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instance,  the  individual  using  the  lift 
has  an  input  as  to  which  lift  to 
purchase.  This  is  why  we  believe  there 
is  no  need  to  specify  a  minimum 
operating  volume  for  personal  use  lifts 
as  long  as  the  lift  manufacturer  notifies 
the  lift  user  of  the  maximum  operating 
volume. 

However,  public  use  lifts  are  designed 
to  accommodate  the  needs  of  several 
individuals.  The  transit  operator  has  no 
way  of  knowing  whether  a  smaller  lift 
would  accommodate  the  users  of  the 
lift.  Indeed,  it  must  assume  that  there 
will  be  instances  where  a  larger  lift  is 
required  to  accommodate  a  particular 
lift  occupant.  In  these  vehicles  the 
question  of  user  choice  has  been 
removed.  If  the  transit  operators  do  not 
purchase  sufficiently  large  lifts,  some 
potential  users  will  be  deprived  of  the 
opportunity  to  use  the  lift. 

We  recognize  the  concerns  of  APT  A 
and  the  Michigan  DOT  that  the 
minimum  operating  volume  may  be  too 
small  to  accommodate  all  mobility 
devices  currently  on  the  market.  We  too 
have  some  concerns  that  lifts  designed 
to  only  meet  the  minimum  operating 
volume  may  preclude  some  users  from 
using  a  public  use  lift.  However,  todays 
requirement  is  based  on  existing 
requirements  and  the  existing  design  of 
most  lifts.  If  we  were  to  specify  a  larger 
minimum  operating  volume,  we  believe 
a  significant  number  of  lifts  would  have 
to  be  redesigned  before  they  could  be 
certified  as  compliant.  We  note  that 
nothing  in  today's  rule  prevents  lift 
purchasers  from  procuring  lifts  with  a 
platform  operating  volume  that  is 
greater  than  what  is  required  in  the 
standard.  We  would  also  expect  scooter 
manufacturers  to  design  their  devices  in 
a  manner  that  allows  the  user  to  have 
access  to  public  transportation. 

2.  Platform  Surface  Protrusions 

For  public  use  lifts,  the  SNPRM 
proposed  the  upper  surface  of  the 
platform  be  free  from  protrusions  greater 
than  6.5  mm  (0.25  in)  high,  and 
proposed  a  test  procedure  for  measuring 
the  height  of  such  protrusions.  Private 
use  lifts  would  be  allowed  to  have 
protrusions  up  to  13  mm  (0.5  in).  The 
proposed  limit  for  private  use  lifts  was 
less  than  that  required  under  ADAAG 
regulations;  however,  we  believed  the 
ADAAG  regulations  were  overly 
stringent  for  the  private  use  lifts  (which 
are  not  subject  to  ADAAG  regulations  in 
any  case).  For  these  lifts,  we  continue  to 
believe  that  slightly  higher  protrusions 
can  be  allowed  for  smooth  rise  without 
either  compromising  safety  or 
decreasing  the  vehicle's  accessibility  as 
long  as  the  transition  between  the 
platform  and  the  protrusion  is  gradual. 


We  received  no  comments  regarding 
surface  protrusions.  We  continue  to 
believe  that  allowing  protrusions  to  be 
between  6.5  mm  and  13  mm  (0.25-0.5 
in)  for  personal  use  lifts  is  consistent 
with  safety  for  vehicles  that  will  be  used 
by  one  person  with  one  type  of  mobility 
aid.  This  is  also  consistent  with  the 
transition  requirements  described  in  the 
next  section.  Accordingly,  we  are 
adopting  the  surface  protrusion 
requirements  as  proposed  in  the  SNPRM 
of  no  more  than  6.5  mm  on  public  use 
lifts  and  no  more  than  13  mm  on  private 
use  lifts. 

3.  Gaps,  Transitions,  and  Openings 

As  discussed  in  the  SNPRM.  we 
proposed  the  openings  in  the  upper 
surface  of  the  platform  be  no  greater 
than  19  mm  (0.75  in).  No  vertical 
surface  transition  could  be  more  than 
6.5  mm  (0.25  in)  at  either  the  ground  or 
vehicle  level  and  horizontal  gaps  would 
be  limited  to  13  nun  (0.5  in).  The  total 
allowable  rise  of  any  sloped  surface 
(typically  ramps  or  bridging  devices) 
would  be  limited  to  76  mm  (3  in).  The 
proposed  allowable  slope  on  the  portion 
of  the  rise  between  6.5  mm  and  13  mm 
(0.25  and  0.5  in)  above  the  ground, 
platform  surface,  or  vehicle  surface 
would  be  limited  to  a  1:2  ratio  and  a  1:8 
ratio  would  be  allowed  for  the  portion 
of  the  ramp  above  13  mm  (0.5  in).  Gaps 
between  the  upper  surface  of  the 
platform  and  either  the  outer  barriers  or 
the  inner  roll  stops  would  be  limited  to 
no  more  than  16  mm  (0.625  in)  when 
fully  deployed.  Gaps  would  be  tested 
with  a  16  X  16  x  102  nun  (0.625  x  0.625 
x  4.0  in)  test  block  that  could  not  pass 
through  any  gaps.  Gaps  between  the  lift 
and  edge  guards  permanently  affixed  to 
the  ramp  could  not  exceed  13  mm  (0.5 
in)  throughout  the  range  of  lift 
operation.  Edge  guards  that  are  an 
integral  part  of  the  vehicle  could  not  be 
more  than  6.5  mm  (0.25  in)  from  the 
platform  throughout  lift  operation. 
Lift-U  suggested  that  we  limit  the 
restrictions  on  maximum  gap  size  to  the 
usable  platform  surface,  instead  of  the 
entire  platform  surface,  as  there  may  be 
gaps  that  are  greater  than  the  proposed 
19  mm  (0.75  in)  behind  linkages.  Since 
the  mobility  device  or  lift  passenger 
does  not  have  access  to  these  portions 
of  the  lift,  Lift-U  argued  that  there  was 
no  need  for  a  maximum  size  limitation. 
No  other  comments  were  submitted 
regarding  the  proposed  requirement. 

We  believe  Lift-U's  point  is  well 
taken.  We  are  only  concerned  with  the 
area  of  the  platform  that  coincides  with 
the  portion  of  the  platform  that  may  be 
occupied.  Accordingly,  we  have 
changed  the  wording  regarding  gaps, 
transitions  and  openings  to  indicate  that 


the  applicable  platform  area  for  this 
requirement  is  the  area  of  the  platform 
that  coincides  with  the  unobstructed 
platform  operating  volume. 

4.  Platform  Deflection 

We  proposed  requiring  that  the 
platform  angle  not  deviate  from  the 
vehicle  floor  by  mon-  than  one  degree 
wh»Mi  thf  [ilatfnrm  is  unloaded  and  by 
mon  !!i  111  Ml!'  r  degrees  when  the 
platfiirin  is  ;  '  il>^t   W.-  .il->'  prr.prmpri 
platform  dcfl't  ti.  n  i"   •i-;'  >!  -s  I'li  ,i 
platform  load  of  272  kg  (600  lbs). 
centrally  placed  on  the  lift.  The  amount 
of  deviation  would  be  measured 
tluoughout  the  lift  cycle.  This  technique 
is  consistent  with  the  one  used  in  the 
Department  of  Veterans  Administration 
procurement  standard  that  a  specified 
deflection  limit  may  not  be  exceeded 
either  before  or  after  loading.  The 
proposed  three-degree  limit  is 
consistent  with  both  the  FTA-sponsored 
guidelines  (sections  2.2.5  and  3.1.3)  and 
the  ADAAG  (49  CFR  38.23fb)(9)). 
Testing  throughout  the  lift  cycle  is  also 
consistent  with  the  FTA  requirement 
that  lifts  must  meet  the  deflection  limit 
during  the  entire  lift  cycle.  We 
requested  comment  on  whether 
platform  deflection  should  be  included 
in  vehicle  standard  as  well  as  lift 
standard,  limiting  the  effect  of  vehicle 
suspension  on  lift  deflection. 

The  majority  of  commenters  on  this 
issue  indicated  that  platform  deflection 
relative  to  the  ground  is  very  difficult  to 
measure  since  the  amount  of  deflection 
is  vehicle-dependent.  Collins  indicated 
that  heavier  lifts  will  deflect  less  than 
those  designed  for  personal  use.  ATC 
stated  that  it  had  actually  measured  the 
level  of  deflection  at  ground  level  on 
two  different  buses  with  the  lift  loaded 
with  600  lb  of  ballast  and  found  the 
difference  in  deflection  to  be  minimal. 
Lift-U  noted  that  some  of  their  lifts  are 
designed  to  deflect  more  than  one 
degree  to  accommodate  less-than-ideal 
road  conditions.  By  design,  these  lift 
platforms  angle  two  degrees  toward  the 
vehicle  centerlint;  when  the  lift  is  at  the 
vehicle  floor  and  two  degrees  away  from 
the  vehicle  centerline  when  at  ground 
level. 

Lift-U  noted  that  with  over  lOt)  oud  .f 
these  lifts  in  use,  they  have  an  excellent 
safety  record.  Accordingly,  Lift  I' 
suggested  NHTSA  adopt  a  maximuni 
unloaded  deflection  angle  of  1.8  degrees 
with  respect  to  the  vehicle  floor  with  a 
maximum  loaded  angle  of  an  additional 
three  degrees  with  respect  to  the 
unloaded  position.  In  both  instances,  it 
urged  that  we  not  allow  a  total  slope 
that  exceeds  a  1:12  ratio.  Lift-U 
maintained  that  this  approach  would 
allow  design  flexibilitv  and  would  be 
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consistent  with  the  ADA  requirement 
for  general  access  to  buildings.  Prevost 
noted  that  the  suspension  on  its 
vehicles  provide  a  roll  angle  of  one  to 
two  degrees  when  the  lift  is  deployed 
and  loaded. 

Because  vehicle  suspension  appears 
to  play  only  a  nominal  role  in  the 
amount  of  overall  deflection,  we  have 
decided  to  measure  platform  deflection 
only  as  it  relates  to  the  vehicle  floor. 
This  is  what  we  had  proposed  in  the 
SNPRM  However,  we  have  made 
changes  to  the  proposal  based  on  Lift- 
U's  comments.  We  believe  the  FTA 
standard  described  by  Lift-U  will 
adequately  protect  against  excessive 
deflection.  Under  the  FTA  specification. 
a  lift  could  deflect  no  more  than  4.8 
degrees,  even  when  fully  loaded. 
Allowing  a  maximum  deflection  of  4.8 
degrees,  with  no  more  than  1.8  degrees 
deflection  of  an  unloaded  lift  (as 
measured  from  the  vehicle  floor 
reference  plane)  is  consistent  with  the 
FTA  specification  and  slightly  more 
stringent  than  the  SAE  recommended 
practice,  which  specifies  a  total 
maximum  loaded  deflection  of  3.6 
degrees  as  compared  to  its  preloaded 
position.  Adopting  this  slightly  more 
lenient  level  will  obviate  the  need  to 
make  costly  changes  to  existing  lift 
systems. 

5.  Edge  Guards 

In  the  SNPRM  we  proposed  requiring 
edge  guards  that  were  at  least  38  mm 
(1.5  in)  high  and  sought  comment  on 
whether  any  existing  passive  lifts  have 
edge  guards  that  extend  beyond  the 
lowest  step  riser  when  the  lift  is 
functioning  as  vehicle  steps  and 
whether  such  a  design  creates  a  tripping 
hazard.  We  proposed  the  38  mm  (1.5  in) 
height  because  we  believed  it  would  be 
sufficient  to  deflect  the  motion  of  the 
wheelchair  and  alert  the  wheelchair 
occupant  that  the  wheelchair  is  at  the 
edge  of  the  platform.  Edge  guards  of  this 
height  are  required  by  both  the  FTA- 
sponsored  guidelines  (section  2.2.6.1) 
and  the  ADAAG  (49  CFR  38.23(b)(5)). 

We  requested  comments  on  whether 
any  existing  lifts  have  edge  guards  that 
extend  beyond  the  lowest  step  riser 
when  the  lift,  in  a  stowed  position, 
converts  into  vehicle  steps,  and  whether 
such  edge  guards  create  a  tripping 
hazard  when  the  lift  is  stowed. 

C^ollins  stated  that  it  knew  of  no 
passive  lifts  where  the  edge  guard 
I'xtended  below  the  lowest  riser  of  the 
steps.  Lift-U  stated  that  edge  guards  on 
passive  lifts  should  only  be  required  for 
those  portions  of  the  lift  that  are  outside 
of  the  vehicle  and  that  any  handrails  be 
considered  part  of  the  edge  guard.  It  also 
argued,  as  did  APT.\  that  the  guards 


should  not  be  required  within  three 
inches  of  the  outer  edge  of  the  lift.  In  the 
same  vein,  Braun  and  NMEDA  stated 
that,  for  personal  use  lifts,  edge  guards 
should  not  be  required  on  thirty  percent 
of  the  platform  on  one  side.  The  basis 
for  both  suggestions  was  that  lifts  are 
commonly  designed  without  a 
continuous  edge  guard  to  facilitate  the 
loading  and  unloading  of  the  lift 
passenger  when  space  is  limited.  Braun 
and  NMEDA  also  alternatively  argued 
for  a  reduction  in  minimum  height  from 
the  proposed  1.5  inches  to  0.75  inches. 

Tne  edge  guard  specifications  in 
today's  rule  have  been  amended  in 
response  to  comments.  The  practice  of 
ending  edge  guards  short  of  the  outer 
edge  of  the  platform  and  reducing  the 
length  of  the  edge  guards  on  one  side  of 
the  platform  allows  a  lift  occupant  to 
turn  his  or  her  mobility  device  when 
space  directly  in  front  of  the  platform  is 
limited.  Accordingly,  we  have  decided 
to  require  edge  guards  be  present  and 
continuous  along  the  sides  of  the 
platform  to  within  3  inches  from  the 
outer  platform  edge.  In  many  cases  this 
will  be  less  than  the  30%  reduction 
common  on  many  lifts.  However,  we  are 
concerned  that  allowing  up  to  a  30% 
reduction  in  coverage  along  the  side  of 
the  platform  could  compromise 
wheelchair  retention  on  the  lift 
platform.  This  is  precisely  the  type  of 
situation  we  wish  to  avoid.  Some 
present  lift  designs  offer  lifts  where  a 
significant  portion  of  the  edge  guard 
stows  when  the  lift  is  at  ground  level. 
Other  designs  feature  stowable  edge 
guards  that  incorporate  at  least  30%  of 
the  entire  edge  guard.  Such  systems  are 
permissible  under  today's  rule  as  long 
as  the  edge  guard  is  fully  deployed  by 
the  time  the  lift  is  more  than  3  inches 
above  the  ground.  We  believe  this  will 
allow  those  types  of  lift  designs  where 
additional  turning  space  is  desirable 
without  compromising  the  safety  of  the 
lift  occupant. 

Handrails  would  also  be  allowed  to 
operate  as  an  edge  guard  as  long  as  the 
handrail  provides  a  continuous  surface 
along  and  adjacent  to  the  side  of  the 
platform  parallel  to  the  direction  of 
wheelchair  movement  during  loading 
and  unloading.  Likewise,  as  noted  in  the 
SNPRM,  the  interior  structure  of  the 
stairwell  in  an  over-the-road  bus  may 
serve  as  an  edge  guard  for  those  lifts. 
However,  we  note  that  the  restriction  on 
gaps,  transitions  and  openings 
discussed  above  would  apply  to  these 
surfaces. 

We  have  decided  against  reducing  the 
minimum  height  requirement  for  edge 
guards  on  pri\ate  use  lifts.  We  do  not 
believe  a  minimum  height  of  one  and 
one-half  inches  is  excessive.  Both  the 


FTA  and  SAE  guidelines  specify  a 
minimum  height  of  1.5  inches,  and  we 
are  unaware  of  any  problems  associated 
with  meeting  these  guidelines. 
Additionally,  commenters  failed  to 
provide  any  rationale  as  to  why  a 
shorter  edge  guard  was  needed  or  how 
it  would  adequately  protect  a  lift  user. 

6.  Wheelchair  Retention 

In  the  SNPRM,  we  proposed  that  lifts 
be  equipped  with  a  wheelchair  retention 
device  that  can  keep  a  wheelchair 
upright  throughout  the  range  of  lift 
operation  and  can  sustain  a  direct  force 
of  7,117  N  (1,600  lb).  We  proposed 
testing  the  device  both  dynamically 
(impact  tests)  and  statically  (overload 
test)  since  the  two  tests  replicate 
different  conditions.  The  dynamic 
impact  test  was  designed  to  ensure  that 
the  wheelchair  could  not  climb  a 
barrier,  while  the  static  test  measures  a 
restraining  device's  structural  integrity. 
We  proposed  running  the  dynamic 
impact  test  by  impacting  an  empty 
wheelchair  into  the  barrier  when  the 
platform  is  level  with  the  ground.  We 
would  run  the  proposed  static  test  by 
applying  a  load  against  the  retention 
device  and  then  examining  it  for 
separation,  fracture  or  breakage.  We 
proposed  a  separate  dynamic  test  for 
rotary  lifts  whereby  both  barriers  are 
impacted  at  a  point  in  lift  operation 
between  the  ground  and  vehicle  floor. 

Lift-U  and  APT  A  stated  that  the 
SNPRM  did  not  clearly  indicate  whether 
the  wheels  of  the  wheelchair  had  to 
remain  on  the  lift  platform  during  the 
entire  test  sequence  for  both  tests,  or 
whether  they  only  had  to  be  in  contact 
with  the  platform  at  the  end  of  the  test. 
Trolley  &  Transport  suggested  that  the 
wheelchair  retention  device  be  at  least 
as  high  as  the  average  armrest, 
approximately  635-762  mm  (25-30  in), 
in  order  to  prevent  a  wheelchair 
occupant  from  being  tipped  out  of  the 
wheelchair  and  off  the  platform.  It  also 
recommended  that  the  dynamic  test  be 
conducted  using  the  95th  percentile 
adult  male  test  dummy  and  5th 
percentile  adult  female  test  dummy  to 
assure  that  a  wheelchair  occupant 
would  not  be  thrown  off  the  lift  even 
though  the  wheels  of  the  mobility  aid 
remained  on  the  platform. 

Lift-U  also  indicated  that  allowing  the 
wheelchair  retention  test  to  be 
performed  in  one  direction  when  a 
single  loading  direction  is  specified  in 
the  owner's  manual  is  contrary  to  the 
requirements  of  the  ADA.  Braun 
commented  that  the  compliance  tests  for 
the  wheelchair  retention  device  should 
be  conducted  using  the  ISO/SAE 
surrogate  wheelchair.  NMEDA  also 
advocated  that,  for  personal  use  lifts,  the 
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outer  barrier  be  required  to  be  fully  in 
position  before  the  lift  can  be  raised  or 
lowered.  It  stated  that  this  requirement 
is  particularly  important  for  personal 
use  lifts  because  those  systems  almost 
never  have  a  wheelchair  securement 
device  to  keep  the  wheelchair  on  the  lift 
in  the  absence  of  an  outer  barrier.  Ricon 
believed  we  should  mandate  the  use  of 
an  occupant  restraint  system  for  the  lift 
as  is  currently  specified  in  the  Canadian 
Standards  Association  D-409. 

APTA  doubted  whether  any  existing 
lifts,  particularly  those  installed  on 
paratransit  vehicles,  have  retention 
devices  that  could  withstand  the 
application  of  7.117  N  (1.600  Ibf) 
without  significant  redesign.  Braun  also 
believes,  as  does  NMEDA,  that  the  static 
7,117  N  (1.600  Ibf)  overload  test  is 
sufficient  for  personal  use  lifts  and  that 
no  dynamic  test  is  needed.  It  argues  that 
the  dynamic  test  will  require  systems, 
such  as  belts  or  taller  outboard  roll 
stops,  which  are  cumbersome  and 
generally  incompatible  with  the  smaller, 
personal  use  lifts. 

We  have  decided  to  adopt  the 
wheelchair  retention  device 
requirement  as  proposed  in  the  SNPRM. 
We  note  that  in  many  instances  the 
retention  device  will  simply  be  the  lift's 
outer  barrier,  and,  if  applicable,  the 
inner  roll  stop  discussed  after  this 
section.  The  test  device  need  not 
maintain  full  contact  with  the  lift 
platform  throughout  the  wheelchair 
retention  dynamic  lest.  It  must  remain 
upright  at  the  conclusion  of  the  test. 

We  have  decided  against  testing  the 
retention  device  with  a  5th  percentile 
adult  female  test  dummy  or  a  95th 
percentile  adult  male  test  dummy 
When  developing  the  wheelchair 
retention  test,  we  ran  the  test  with  the 
wheelchairs  empty  and  loaded  with  102 
kg  (225  lb)  of  ballast.  The  empty 
wheelchairs  were  the  most  likely  to 
climb  the  barrier.  Transport  &  Trolley  is 
correct  that  a  loaded  wheelchair  is  more 
likely  to  tip  over  the  outer  barrier; 
however,  we  believe  the  requirement 
that  the  wheelchair  remain  upright  at 
the  conclusion  of  the  test  should  require 
designs  that  are  unlikely  to  tip  an 
occupant  out  of  the  wheelchair.  The 
only  way  to  guarantee  that  a  wheelchair 
does  not  tip  over  the  outer  barrier  is  to 
require  the  type  of  high  barrier 
advocated  by  Trolley  &  Transport  or  to 
require  an  occupant  restraint  system. 
We  are  not  mandating  the  use  of  an 
occupant  restraint  system,  as  specified 
in  the  Canadian  Standards  Association 
D-409,  because  we  believe  such  a 
requirement  is  unduly  design 
restrictive.  Likewise,  we  have  decided 
against  adopting  the  suggestion  that  the 
retention  device  be  as  high  as  a 


handrail.  We  are  not  persuaded  that 
such  restrictions  on  design  are 
warranted.  Rather,  we  believe  any 
device  that  can  meet  the  applicable 
static  and  dynamic  tests  used  to  test  for 
compliance  will  be  amply  safe.  We  note 
that  while  we  are  not  imposing  a 
requirement  that  the  outer  barrier  be 
fully  positioned  before  a  lift  can  be 
raised  or  lowered,  rather,  we  are 
adopting  a  requirement  that  the 
wheelchair  retention  device  must  be 
fully  deployed  whenever  the  lift 
platform  is  more  than  75  mm  (3  in)  from 
the  ground. 

We  note  that  the  ADA  does  not  apply 
to  private  use  lifts.  Accordingly, 
allowing  private  use  lifts  without  an 
inner  roll  stop  if  the  lift  manufacturer 
specifies  that  reacward  loading  is 
retjuired  is  not  inconsistent  with  the 
requirements  of  the  ADA. 

We  have  decided  against  using  the 
ISO  surrogate  wheelchair  because  that 
wheelchair  is  not  powered.  Our  test 
procedure  requires  the  technician  to 
maintain  power  until  all  wheelchair 
motion  other  than  the  drive  wheels  has 
ceased.  This  requirement  is  included  in 
the  test  procedure  to  determine  whether 
a  powered  wheelchair  is  capable  of 
climbing  the  barrier.  Accordingly,  it  is 
imperative  that  we  specify  a  testing 
device  that  is  power  driven. 

We  do  not  know  why  APTA  believes 
none  of  the  lifts  currently  installed  on 
its'  members  buses  could  not  meet  the 
7,117  N  (1.600  Ibf)  static  overload  test. 
This  test  is  based  on  the  existing  FTA 
guidelines,  which  should  apply  to  many 
of  APTAs  members.  Additionally,  no 
lift  manufacturer  objected  to  the  force 
levels  proposed  in  the  SNPRM.  Absent 
any  evidence  that  the  proposed  force 
level  is  excessive,  we  have  decided  to 
adopt  the  static  overload  test  as 
proposed  in  the  SNPRM. 

7.  Inner  Roll  Stop 

We  proposed  in  the  SNPRM  requiring 
an  inner  roll  slop  to  prevent  a 
wheelchair  from  rolling  off  the 
platform's  inner  edge.  For  arc  lifts,  i.e., 
lifts  that  move  in  arcing  motion  from 
vehicle  edge  to  a  distance  away  from  the 
vehicle  edge  during  operation,  this 
device  prevents  the  lift  occupant  from 
falling  off  the  inner  edge.  For  all  lifts,  it 
prevents  injuries  due  to  pinching  and 
shearing  of  the  occupant's  legs  or  feet 
between  the  platform  and  the  vehicle. 
For  elevator  lifts,  i.e..  lifts  that  move 
vertically  during  operation,  it  is  possible 
for  the  vehicle  wall  below  the 
wheelchair  lift  entry  door  to  perform  the 
function  of  the  inner  roll  stop. 
Accordingly,  we  proposed  a  two-part 
requirement  for  inner  roll  stops  to 
ensure  that  the  inner  roll  stop  has 


adequate  strength  and  will  be  sufficient 
to  prevent  pinching  of  an  occupant's 
feet  throughout  the  range  of  operations. 
Tests  would  be  conducted  by  preventing 
the  wheels  of  a  wheelchair  from  passing 
over  the  inboard  edge  of  the  platform 
when  at  ground  level  and  by  attempting 
to  move  thp  wheelchair  toward  the  roll 
stop  as  thf  lift  is  operated.  We  proposed 
not  requiring  an  inner  roll  stop  on 
private  use  lifts  as  lung  as  the  owner's 
manual  specified  that  rearward  loading 
was  required.  We  requested  information 
whether  pinching  was  possible  in 
rearward-loading  lifts. 

Braun  commented  that  the 
compliance  tests  for  the  inner  roll  stop 
should  be  conducted  using  the  ISO/SAE 
surrogate  wheelchair.  Braun  also  noted 
that  it  was  highly  unlikely  an  occupant 
on  a  personal  lift  would  be  subjected  to 
a  pinching  risk  when  using  the  lift  as 
instructed  and  in  a  lift-compatible 
wheelchair.  Lift-U  indicated  that 
allowing  the  inner  roll  stop  test  to  be 
performed  in  one  direction  when  a 
single  loading  direction  is  specified  in 
the  owner's  manual  is  contrary  to  the 
requirements  of  the  ADA. 

We  are  adopting  the  inner  roll  stop 
requirements  as  proposed  in  the 
SNPRM.  We  agree  with  Braun  that  there 
is  little  risk  of  pinching  on  a  private  use 
lift  when  that  lift  is  used  as  directed. 
However,  we  believe  such  a  lift  would 
necessitate  rearward  or  sideways 
loading  in  order  to  eliminate  the  risk  of 
pinching  in  the  absence  of  an  inner  roll 
stop.  As  noted  in  the  previous  section, 
the  ADA  does  not  apply  to  private  use 
lifts.  Accordingly,  we  do  not  believe  the 
requirements  we  have  adopted  for  those 
lifts  are  inconsistent  with  that  law. 
Finally,  we  have  decided  against  using 
the  ISO  surrogate  wheelchair  for  the 
same  reasons  provided  in  our 
discussion  of  the  wheelchair  retention 
device. 

8.  Handrails 

In  the  SNPRM.  we  proposed  that 
handrail  displacement  be  limited  to  25 
mm  (1  in)  when  a  force  of  445  N  (100 
lbs)  is  applied  and  to  102  mm  (4  in) 
when  a  force  of  1.112  N  (250  lbs)  is 
applied.  We  believed  that  it  is  more 
appropriate  latest  at  two  force  levels 
than  at  a  single  force  level  of  445  N  (100 
lbs).  The  purpose  of  the  445  N  (100  lbs) 
force  application  is  to  assure  that  the 
handrail  is  stable  and  has  adequate 
clearance  around  it.  The  1.112  N  (250 
lbs)  force  application's  purpose  is  to 
assure  that  the  handrail  is  sufficiently 
strong  to  prevent  catastrophic  failure. 

We  received  only  one  comment  on  the 
proposed  handrail  requirement.  The 
Oregon  DOT  objected  to  a  standard  that 
would  allow  the  handrail  to  bend  as  that 
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condition  could  inhibit  the  proper 
operation  of  the  lift.  It  also  noted  that  if 
there  were  extensive  movement  or  rapid 
distortion  of  the  handrail,  even  if  the 
handrail  did  not  break,  the  effect  on  the 
lift  user  could  be  the  same. 

The  majority  of  current  handrail 
designs  will  bend  or  deflect  to  some 
degree.  Requiring  handrails  that  do  not 
bend  or  deflect  at  all  would  be  costly 
and  would  add  additional  weight  to  the 
lift.  Handrail  deflection  is  a  by-product 
of  the  handrail  design  and  material 
components.  We  believe  the  two 
handrail  tests  will  ensure  that  both  the 
design  and  composition  of  the  handrails 
will  be  safe  without  regulating  current 
designs  out  of  existence. 

9.  Platform  Markings  on  Public  Use  Lifts 

In  the  SNPRM  we  tentatively 
concluded  that  it  is  appropriate  to 
require  public  use  lifts  be  equipped 
with  platform  markings  so  as  to  provide 
greater  visibility  for  the  edges  of  the  lift, 
thus  reducing  the  potential  for  injuries. 
Throughout  the  range  of  operation,  all 
platform  edges,  the  visible  edge  of  the 
vehicle  floor  or  bridging  device,  and  any 
designated  standing  areas  would  be 
outlined  with  markings  at  least  one  inch 
wide  and  of  a  color  that  contrasts  with 
the  color  of  the  rest  of  the  platform  by 
60  percent.  These  requirements  are 
based  on  the  FTA-sponsored  guidelines 
(section  2.2.9). 

We  received  no  comments  on  this 
portion  of  the  proposal.  Accordingly,  we 
have  adopted  the  requirement  for 
platform  markings  as  proposed.  It  only 
applies  to  public  use  lifts.  As  with  the 
other  requirements  applicable  to  lifts 
suitable  for  public  use,  a  manufacturer 
of  a  lift  that  is  appropriate  for 
installation  on  an  MPV  under  4,536  kg 
(10.000  lb)  GVWR  may  certif\' 
compliance  with  this  portion  of  the 
standard  if  it  intends  to  market  the  lifts 
as  appropriate  for  use  by  multiple  lift 
users. 

10.  Platform  Lighting  on  Public  Use 
Lifts 

NHTSA  also  tentatively  concluded  in 
the  SNPRM  that  it  is  appropriate  to 
require  public  use  lifts  be  equipped 
with  lighting.  We  were  concerned  that 
without  such  lighting,  a  lift  user  could 
be  injured  in  poor  light  conditions   We 
also  believed  that  the  lighting  horn  the 
vehicle's  interior  would  probably  be 
insuffirient  to  illuminate  the  lift.  Under 
the  proposed  standard,  based  on  the 
FTA  guidelines,  the  vehicle  would  need 
lighting  sufficient  to  provide  at  least  54 
lumens  per  .square  meter  (5  Im/ft-j  of 
luminance  on  all  jiorlions  of  the  lift 
platform  throughout  the  range  of 
passenger  operation.  At  ground  level,  all 


portions  of  the  lift's  unloading  ramp 
would  be  required  to  have  at  least  one 
lumen  per  square  foot  of  luminance. 
The  agency  noted  that  the  current 
industry  standard  for  lifts  in  personally- 
licensed  vehicles  (SAE  J2093)  does  not 
require  lighting.  Moreover,  users  of 
personally-licensed  vehicles  are 
typically  familiar  with  the  use  of  their 
lifts  and  in  many  cases  the  user  is  the 
operator.  Accordingly,  we  did  not 
propose  any  lighting  requirements  for 
private  use  lifts.  We  maintained  that 
these  individuals  could  have  lighting 
installed  if  they  believe  it  is  necessary. 

Braun  and  NMEDA.  the  only  parties 
to  comment  on  this  issue,  both 
supported  the  proposed  lighting 
requirements,  although  they  stated  that 
the  lights  need  not  be  mounted  directly 
on  the  lift  and  may  provide  better 
illumination  if  installed  directly  on  the 
vehicle. 

We  have  adopted  the  lighting 
requirement  as  proposed  in  the  SNPRM. 
Today's  rule  merely  requires  the 
platform  of  public  use  lifts  be 
illuminated  throughout  the  range  of 
passenger  operation.  It  does  not  indicate 
that  the  light  source  must  be  mounted 
on  the  lift.  Lighting  may  be  mounted  to 
the  vehicle  if,  along  with  the  lift,  the  lift 
manufacturer  provides  all  hardware  and 
detailed  installation  instructions 
necessary  to  install  the  lighting  in  a 
manner  that  complies  with  the 
requirements  of  the  standard.  Likewise, 
the  lift  manufacturer  could  specify  that 
the  lift  was  compatible  with  the  lighting 
package  of  a  particular  make/model/ 
year  vehicle  and  provide  installation 
instructions  for  that  vehicle.  In  either 
case,  compliance  with  the  standard  rests 
with  the  lift  manufacturer,  although 
FMVSS  No.  404  will  place  the  burden 
of  compliance  with  the  installation 
instructions  on  the  vehicle 
manufacturer, 

11.  Platforni  Slip  Resistance 

A  slip  resistant  platform  surface  is 
important  to  reduce  the  potential  for 
injuries  for  both  wheelchair  and  non- 
wheelchair  lift  users.  The  FTA- 
sponsored  guidelines  (section  2.2.2)  and 
the  ADAAG  (49  CFR  38.23(b)(6))  specify 
that  the  platform  surface  should  be  slip 
resistant.  NHTSA  proposed  in  the 
SNPRM  that  the  lift  platform  surfaces 
have  a  static  coefficient  of  friction  of  at 
least  0.65  when  tested,  while  wet,  in 
any  direction. 

The  proposed  test  procedure  for 
testing  slip  resistance  was  based  on  the 
ANSl/RESNA  WC-13  test  procedure.'' 


"Evaluation  ofANSI/RESSA  WC/13  to 
Determine  the  Coefficient  of  Friction  of  wheelchair 
Uft  Platforms.  (July,  1996).  Docket  No.  NHTSA- 
4511. 


The  coefficient  of  friction  would  be 
tested  by  wetting  the  platform  surface  in 
the  manner  prescribed  in  the  standard. 
Testing  would  occur  within  30  seconds 
of  wetting  the  platform  surface  with 
distilled  water. 

Only  one  commenter.  R.C.A.  Rubber 
Co.  commented  on  the  proposed 
platform  shp  resistance  requirement.  It 
stated  that  the  proposed  test  procedure 
would  not  be  repeatable.  The 
commenter  also  acknowledged  that  all 
known  methods  of  testing  for  the  wet 
coefficient  of  friction  for  wet  surfaces 
were  also  non-repeatable  and  did  not 
offer  a  better  method  of  testing  slip 
resistance.  Rather,  it  suggested  the 
proposed  test  method  not  be  adopted  as 
part  of  the  standard. 

We  disagree  that  the  method  of  testing 
for  the  coefficient  of  friction  is  not 
repeatable  and  are  adopting  the 
requirement  as  proposed.  ANSI/RESNA 
Standard  WC13-1998  accepts  the 
coefficient  of  friction  test  proposed  in 
the  SNPRM.  Based  on  testing  that 
NHTSA  conducted,  we  made  slight  . 
modifications  to  the  ANSI/RESNA  test 
procedure  to  maximize  test  repeatablity. 
We  will  consider  changing  the  standard 
in  the  future  if  data  indicates  that  a 
more  repeatable  test  procedure  is 
available. 

E.  Structural  Integrity 

1 .  Fatigue  Endurance 

We  also  proposed  two,  separate 
requirements  to  test  for  fatigue 
endurance.  The  first  one  was  the  current 
SAE  recommended  practice,  which 
requires  the  lift  to  operate  through  8,800 
cycles;  one  half  of  the  cycles  would  be 
conducted  with  the  lift  loaded  with  272 
kg  (600  lb)  and  one  half  of  the  cycles 
would  be  conducted  with  the  lift  empty 
(including  the  stow  and  deploy 
operations).  The  second  requirement, 
which  would  have  apphed  only  to  lifts 
built  for  public  use,  would  require  the 
lift  system  to  be  cycled  a  total  of  31,200 
times  with  one  half  of  the  cycles 
conducted  with  an  empty  lift  (including 
the  stow  and  deploy  operations)  and 
one  half  the  cycles  conducted  with  a  lift 
loaded  to  272kg  (600  lb).  We  sought 
comment  on  whether  fatigue  endurance 
should  be  included  as  a  requirement  in 
the  standard. 

All  commenters  offering  an  opinion 
on  the  appropriateness  of  this 
requirement  supported  some  type  of  a 
fatigue  endurance  requirement  other 
than  Collins,  which  indicated  that  the 
proposed  requirement  seemed  to  be  a 
design  requirement  rather  than  a 
performance  requirement.  However, 
none  of  the  commenters  supported  the 
requirements  proposed  in  the  SNPRM. 


'M4JH  l.-ilfi,il   Ke<4istt'r''V'"!    R'^    N"    ?4Q/Fridav    necember  27.  2002/Rules  and  RpRulations 


Stewart  &  Stevenson  supported  the 
adoption  of  the  fatigue  endurance 
requirements  set  forth  in  Cahfornia  Title 
13.  Braun  and  Ricon  suggested  the  tests 
be  conducted  using  the  lift  rated  load 
rather  than  a  272  kg  (600  lb)  load.  Lift- 
U  noted  that  there  appeared  to  be  a 
discrepancy  betwetm  the  number  of 
cycles  discussed  in  the  preamble  and 
the  number  of  cycles  required  by  the 
proposed  regulatory  text.  Lift-U  also 
averred  that  the  test  be  conducted  on  a 
test  jig  rather  than  on  a  vehicle  because 
the  length  of  the  test  is  heavily 
dependent  on  the  cool  down  period  of 
the  lift's  intermittent  duty  power  pack. 

We  are  adopting  a  fatigue  endurance 
requirement  for  public  use  lifts  that 
requires  a  total  of  15.600  cycles  of 
operation,  with  50%  of  the  cycles  in  the 
loaded  condition  and  50%  of  the  cycles 
of  operation  in  the  unloaded  conditions, 
which  includes  stow/deploy  operations 
conducted  at  the  same  time  as  the 
unloaded  operations.  The  requirement 
for  private  use  lifts  is  4,400  operations 
cycles,  with  50%  of  the  cycles  in  the 
loaded  condition  and  50%  of  the  cycles 
in  the  unloaded  position  (including  the 
stow/deploy  operations).  These  are  one 
half  the  number  of  cycles  set  forth  in  the 
regulatory  text  of  the  SNPRM.  While  we 
acknowledge  that  none  of  the 
commenters  were  particularly  happy 
with  the  requirement  as  proposed,  we 
also  note  that  there  was  no  general 
consensus  on  a  better  approach.  Given 
the  general  support  of  some  type  of 
requirement,  as  well  as  the  need  for  lifts 
to  remain  fully  operable  over  a  long 
period  of  time,  we  determined  it  was 
better  to  proceed  with  the  proposed 
requirement,  as  modified,  than  to  drop 
the  requirement  altogether. 

Various  existing  standards  and 
procurement  guidelines  use  different 
combinations  of  cycles  and  loads,  all  of 
which  have  both  strengths  and 
weaknesses.  We  have  adopted  the  most 
meaningful  aspects  from  the  various 
guidelines  by  adopting  the  number  of 
fatigue  cycles  required  by  both  the  FTA 
and  California  Title  13  and  the  test 
methodology  recommended  by  SAE. 
California  Title  13  and  the  FTA 
requirements  are  the  same  and  both 
apply  to  public  use  lifts.  They  require 
600  up/down  operations  with  a  load  of 
272  kg  (600  lb)  and  15.000  up/down 
operations  with  a  load  of  181  kg  (400 
lb).  Additionally,  they  require  another 
10,000  stow/deploy  operations.  The 
SAE  recommended  practice,  which 
applies  to  private  use  lifts,  requires  a 
total  of  4.400  up/down  cycles,  with  one- 
half  of  the  cycles  in  a  loaded  conditions 
and  one-half  the  cycles  in  an  unloaded 
condition.  We  believe  that  the  SAE 
methodology  better  imitates  real  world 


conditions  than  the  FTA/Califomia  Title 
13  in  that  it  requires  the  lift  be  deployed 
and  lowered  to  the  ground  level  loading 
position,  loaded,  raised  to  the  vehicle 
floor  loading  position,  unloaded  and 
stowed.  The  FTA/Califomia  13 
requirements  do  not  contemplate  any 
lift  operations,  other  than  stowage  and 
deployment,  of  an  unoccupied  lift. 

While  we  have  adopted  the  same 
number  of  cycles  for  public  use  lifts  as 
required  by  the  FTA/Califomia  13 
standards,  we  are  requiring  that  all 
loaded  operations  be  conducted  with  a 
272  kg  (600  lb)  load.  Because  we  are 
reducing  the  number  of  occupied  lift 
operations  by  50%,  we  believe  requiring 
all  such  operations  at  the  higher  weight 
level  is  justified.  For  private  use  lifts, 
the  number  of  loaded  and  unloaded 
cycles  mimics  the  SAE  recommended 
practice. 

We  do  not  believe  the  fatigue 
endurance  requirement  amounts  to  a 
design  requirement.  Rather,  it  tests  for 
the  performance  of  the  lift  over  multiple 
operations.  This  approach  is  consistent 
with  the  fatigue  requirements  of  other 
safety  standards  like  FMVSS  No.  106. 
Brake  hoses.  Since  the  fatigue 
endurance  requirement  is  intended  to 
address  the  endurance  of  both  the  lift 
and  its  interface  with  the  vehicle,  we 
believe  it  is  critical  to  conduct  the  test 
with  the  lift  attached  to  the  vehicle.  As 
discussed  earlier  in  this  document,  lift 
manufacturers  may  use  whatever  means 
they  choose  to  base  their  certification 
that  the  lift  complies  with  the  standard. 
However,  we  will  run  our  compliance 
tests  with  the  lift  attached  to  the 
vehicle.  As  discussed  later  in  this 
document,  we  will  conduct  the  fatigue 
endurance  test  on  private-use  lifts  using 
a  test  load  of  either  181  kg  (400  lb)  or 
the  lift's  rated  capacity,  whichever  is 
greater.  Please  refer  to  that  discussion  in 
subpart  M.  Test  conditions  and 
procedures. 

As  to  Lift-U's  comment  that  the  test  be 
conducted  on  a  test  jig  rather  than  the 
vehicle  to  address  the  possibility  of 
overheating,  we  note  that  the  potential 
for  the  intermittent  power  pack  to 
overheat  is  not  related  to  whether  the 
test  is  conducted  on  a  test  jig  or  attached 
to  a  vehicle.  We  require  the  fatigue 
endurance  test  be  conducted  with  the 
lift  attached  to  a  vehicle  because  this 
condition  more  closely  replicates  real 
world  operating  conditions  and  tests  the 
integrity  of  the  lift/vehicle  attachment 
interface.  We  note  that  lift  motors  are 
generally  not  designed  to  run 
continuously  for  long  periods  of  time.  If 
their  duty  cycle  is  exceeded,  they  will 
heat  up  and  may  temporarily  shutdown 
due  to  overheating.  Accordingly,  there 
must  be  some  rest  time  between  cycles. 


Today's  rule  establishes  a  procedure 
whereby  the  lift  is  cycles  in  blocks  of  10 
operations  cycles  with  a  minimum  cool 
down  period  between  cycles  of  one 
minute.  The  rest  period  can  be  longer 
than  one  minute;  NHTSA  will  not 
determine  that  a  lift  is  noncompliant 
simply  because  thermal  overloading  of 
the  power  pack  may  sometimes  require 
more  than  a  minute  cool  down  period 
between  blocks  of  cycles. 

2.  Proof  Load 

We  have  also  decided  to  adopt  the 
proof  load  requirement  proposed  in  the 
SNPRM.  This  requirement,  which  is 
testiii  Msinii  static  load  test  H  is 
desif;ii'(i  t(i  ensure  that  the  lift 
continues  to  operate  even  when 
subjected  to  heavy  loads.  It  is  also 
designed  to  ensure  that  the  lift's 
components  are  sufficiently  robust  for 
long-term  use  and  occasional 
overloading.  Comments  regarding  proof 
load  were  aimed  at  the  static  load  test 
11  requirements  and  are  discussed  in 
that  section  later  in  this  document. 

3.  Ultimate  Load 

The  requirement  that  lifts  meet  an 
ultimate  load  is  adopted  to  ensure  the 
overall  structural  integrity  of  the  lift.  It 
is  tested  using  static  load  test  III  where 
a  1.089  kg  (2.400  lb)  weight  is  placed  on 
public-use  lifts  and  at  least  a  726  kg 
(1.600  lb)  weight  is  placed  on  private- 
use  lifts.  The  lift  is  then  inspected  for 
breakage.  We  received  considerable 
comments  objecting  to  the  adoption  of 
static  load  test  III  and  the  corresponding 
requirement  for  an  ultimate  load.  These 
comments  are  addressed  in  the  section 
discussing  static  load  test  111. 

F.  Platform  Free  Fall  Limits 

We  proposed  limiting  the  free  fall 
velocity  of  a  failing  lift  system  to  305 
mm/s  (12  in/s)  as  the  result  of  a  single- 
point  failure.Additionally.  any  single- 
point  failure  could  not  change  the 
platform's  angular  orientation  by  more 
than  two  degrees  in  any  direction. 
Under  the  proposal,  both  conditions 
would  need  tn  hr  mrt  whnn  tho  lift  is 
under  its  nwu  jmiu.i 

Whil'   :  it'  i    ^ippurted  the  proposed 
vertical  tn  t:  Kill  mnit,  it  suggested  the 
regulation  allow  a  maximum  of  4.8 
degrees  of  angular  orientation  with 
respect  to  the  vehicle  in  the  event  of  a 
single  point  failure.  This  comment 
mirrors  its  earlier  comment  regarding 
the  maximum  allowable  deflection 
under  normal  operating  conditions. 

We  are  adopting  the  free  fall  limits 
proposed  in  the  SNPRM.  As  discussed 
earlier,  we  have  adopted  Lift-U's 
suggestion  that  maximum  platform 
deflection  be  allowed  up  to  4  8  degrees 
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for  a  loaded  lift  and  1.8  degrees  for  an 
unloaded  lift.  Today's  limitation  on 
angular  rotation  while  the  lift  is  in  free 
fall  limits  overall  angular  rotation  to  6.8 
degrees  since  the  limitation  on 
deflection  is  additional  to  the  2  degree 
limitation  on  rotation  as  a  result  of  free 
fall. 

G.  Control  Systems 

Under  the  SNPRM.  each  system 
would  need  to  have  a  "power  "  switch, 
a  "deploy"'  or  "unfold"  switch,  an  "up" 
switch  and  a  "down  "  switch  (rocker 
switches  are  considered  two  switches), 
and  a  "stow"  or  "fold"  switch.  The 
letters  would  need  to  be  at  least  2.5  mm 
(0.01  in)  high,  and  allow  for  easy 
viewing.  Controls  on  public  use  lifts 
would  need  to  be  illuminated  whenever 
the  vehicle's  headlights  are  on  and 
located  together  in  an  area  where  the  lift 
operator  has  an  unobstructed  view  of 
the  lift  and  its  occupants  at  all  times. 
"We  proposed  that  all  controls  be 
activated  in  a  sequential  fashion  so  that 
no  two  switches  could  be  operated  at 
the  same  time.  Simple  instructions  on 
how  to  operate  the  lift's  back-up  system 
would  be  provided  near  the  controls 
and  in  English.  Any  single-point  failure 
in  the  control  system  could  not  prevent 
operation  of  the  vehicle  interlocks.  We 
also  considered  exempting  personal-use 
lifts  from  the  control  requirements  We 
then  sought  comment  on  whether  there 
were  any  industry-accepted  icons  or 
pictographs  and  whether  such  icons  or 
pictographs  would  be  helpful.  We  also 
sought  comment  on  whether  requiring 
control-switch  uniformity  and/or  a 
power  switch  would  have  prevented 
any  inadvertent  deployments  or  other 
unsafe  situations.  Finally,  we  sought 
comment  on  whether  the  costs 
associated  with  control  switches  would 
be  prohibitive. 

While  Collins  believed  a  main  power 
switch  was  probably  a  good  idea,  it 
noted  that  it  did  not  believe  such  a 
switch  met  the  need  for  safety  since  it 
knew  of  no  instances  in  which  an  injury 
occurred  on  a  lift  that  was  not  in  power 
mode.  It  noted  that  perhaps  a  better 
alternative  to  requiring  an  "on/off 
switch  would  be  to  prevent  the  lift  from 
operating  until  the  door  is  open  and  the 
lift  is  ready  to  use.  Braun  also  suggested 
that  personal  use  lifts  had  no  need  of  a 
power  switch  since  power  switches  for 
these  lifts  have  historically  been 
incorporated  by  the  lift  installer  as  part 
of  the  vehicle  interlock  system.  Braun 
noted  that  on  personal  use  lifts  power 
is  generally  introduced  to  the  lift  when 
the  access  door  is  opened,  obviating  the 
need  for  a  power  switch 

Braun  commented  that  it  was 
impossible  to  operate  a  lift  if  the  power 


switch  could  not  be  activated  at  the 
same  time  as  the  other  control  switches 
since  the  power  must  be  activated  for 
the  lift  to  work. 

Lift-U  noted  that  the  proposed 
requirements  for  controls  reflect  the 
operation  of  some,  but  not  all,  lifts 
currently  in  production.  It  noted  that 
60%  of  the  360,000  lifts  it  has  sold  since 
1982  have  simple  controls  that  use  the 
terms  "power ',  "raise",  "lower",  and 
"stow  ".  In  these  lifts,  the  switches  may 
serve  multiple  operating  functions. 

Lift-U  and  Blue  Bird  both  had 
questions  regarding  the  proposed 
requirement  that  the  controls  on  a 
public  use  lift  be  located  in  a  place 
where  a  standing  lift  operator  had  an 
unobstructed  view  of  the  lift  occupant, 
and  the  occupant's  wheelchair 
throughout  the  range  of  lift  operations. 
Lift-U  noted  that  such  a  requirement 
would  prohibit  designs  where  a  seated 
operator,  such  as  a  bus  driver,  could 
operate  a  lift.  Blue  Bird  queried  whether 
the  requirement  applied  to  controls 
designed  to  control  backup  operation  of 
the  lift. 

No  commenters  knew  of  any  icons  or 
pictograms  that  had  been  adopted  by  a 
voluntary  standards  group  or  by  the  lift 
industry.  Lift-U  noted  that  up  and  down 
arrows  are  sometimes  used  rather  than 
the  words  "up"  or  "raise"  and  "down" 
or  "lower".  Both  Ricon  and  MCI  argued 
that  the  one-inch  minimum  lettering 
requirement  was  unreasonable.  Braun 
stated  that  the  requirement  for  controls 
would  add  some  cost  to  the  lifts  but  that 
the  increase  would  not  be  burdensome. 

The  requirement  in  the  SNPRM  that 
all  functions  must  be  activated  in  a 
momentary  fashion  presupposes  that 
once  the  force  to  the  switch  is  removed 
the  action  controlled  by  the  switch  will 
also  cease.  This  likely  would  not  be  the 
case  with  a  power  switch  since  it  would 
be  awkward  to  exert  pressure  against 
both  the  power  switch  and  some  other 
switch  to  operate  the  lift. Rather  than 
debating  whether  a  power  switch  can 
perform  a  momentary  function  within 
the  context  of  today's  rule,  we  have 
decided  to  specifically  exclude  the 
power  switch  from  the  prohibition 
against  simultaneous  performance  of 
more  than  one  switch.  However,  we 
have  decided  to  retain  the  requirement 
that  all  lift  systems  come  with  a  separate 
power  control.  Since  the  controls  for  a 
private  use  lift  need  not  all  be  located 
together,  the  power  control  could  be 
incorporated  into  the  vehicle  in  such  a 
way  as  to  activate  the  power  by  opening 
the  lift  access  door. 

The  one-inch  height  specification  in 
the  preamble  of  the  SNPRM  was  an 
error.  The  correct  height  specification 
was  provided  in  the  draft  regulatory 


text.  That  specification  was  a  minimum 
of  2.5  mm  (0.1  in).  We  believe  this 
minimum  height  specification  is 
sufficiently  large  to  be  legible  without 
being  unduly  design-restrictive,  and  we 
have  adopted  it  in  today's  rule.  Since 
there  are  no  industry  accepted  icons  or 
pictographs,  we  have  decided  to  retain 
the  proposed  wording  for  the  control 
functions. We  believe  that  uniformity  in 
the  area  of  control  functions  is  critical 
for  commercial  lifts,  where  there  will 
likely  be  more  than  a  single  lift  operator, 
and  will  provide  the  users  of  personal 
lifts  with  some  assurance  that  they  will 
be  able  to  operate  a  lift  other  than  their 
own  if  the  circumstances  §o  require. 
Accordingly,  we  have  decided  against 
adopting  Lift-U's  suggestion  that  arrows 
be  allowed  in  lieu  of  specific  wording. 
We  also  note  that  Lift-U  may  need  to 
change  some  of  its  lift  designs  in  order 
to  bring  its  lifts  into  compliance  with 
the  standard. 

We  have  also  added  a  requirement 
that  the  manufacturer's  rated 
weightcapacity  of  a  private-use  lift  be 
placed  at  the  controls.  We  have  added 
this  requirement  so  that  the  lift  user  will 
know  immediately  whether  the  lift  is 
sturdy  enough  to  accommodate  the 
weight  of  the  lift  user  and  wheelchair. 

Finally,  we  agree  that  there  is  no  need 
to  require  controls  on  public  use  lifts  be 
placed  in  such  a  manner  that  the  lift 
operator  has  to  be  standing  in  order  to 
operate  the  lift.  Under  today's  rule,  a 
public  use  lift  operator  may  be  seated  as 
long  as  he  has  an  unobstructed  view  of 
the  lift  occupant  and  any  mobility  aid 
while  the  lift  is  being  operated. 

H.  lacking  Prevention 

We  proposed  that  the  lift's  control 
system  or  design  prevent  the  raising  of 
any  portion  of  the  vehicle  by  the  lift 
system  if  continued  force  were  exerted 
in  a  downward  motion  after  contact 
with  the  ground  had  been  made. 

The  Oregon  DOT  stated  that  the 
standard  should  prevent  jacking  and 
that  resistance  should  be  based  on  the 
amount  of  force  needed  to  keep  the  lift 
platform  in  contact  with  the  groimd  as 
the  person  exits  the  lift  platform.  All 
other  commenters  addressed  the 
proposed  requirement  in  the  context  of 
the  proposed  "anti-crush"  interlock 
discussed  later  in  this  document. 

We  have  decided  to  retain  the 
requirement  that  the  lift  be  designed  in 
a  manner  that  prevents  it  from 
continuing  to  exert  a  downward  force 
when  the  platform  has  made  contact 
with  the  ground.  We  believe  that  such 
a  requirement  is  important  to  prevent 
undue  strain  on  the  lift's  operating 
components.  As  many  lifts  have  a 
gravity-down  design,  they  will 
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automatically  stop  once  they  impact  the 
ground  or  another  hard  surface.  We  do 
not  believe  it  is  necessary  to  specify  a 
particular  force  applic:ation.  Either  the 
lift  stops  when  it  meets  the  ground  or 
it  doesn't.  While  the  SAE  recommended 
practice  specifies  that  a  lift  with  a 
power-down  system  cannot  exert  a  force 
greater  than  the  weight  of  the  lift 
components,  this  is  simply  another  way 
of  saying  that  the  lift  can't  move  or  lift 
the  vehicle  up.  We  have,  however, 
decided  against  adopting  the  related 
proposed  anti-jacking.  anti -crush 
interlock.  Our  rationale  for  dropping 
that  proposed  requirement  is  discussed 
more  fully  later  in  this  document. 

/  Backup  Optimtion 

We  also  proposed  in  the  SNPRM  that 
platform  lifts  have  a  manually-operated 
bac:k-up  system  that  allows  for  full  use 
of  the  lift  in  the  event  of  a  power  failure. 
The  back-up  would  allow  for 
discmbarkrnent  as  well  as  lift  stowage. 
Under  the  proposal,  operating 
instructions  would  need  to  be  located 
near  the  control  panel  and  in  the  vehicle 
owner's  manual. 

Lifl-U  posited  that  a  lift  need  only  be 
operable  in  a  loaded  condition  when  the 
lift  was  being  lowered.  It  noted  that  in 
the  event  of  a  power  failure,  the  need 
was  to  get  a  disabled  occupant  out  of  the 
vehicle  and  to  stow  an  empty  lift  so  that 
it  would  not  create  a  dangerous 
condition.  Accordingly,  it  believed  there 
was  no  reason  to  require  that  a  loaded 
lift  work  in  an  upward  direction  during 
backup  operations. 

The  back-up  operation  is  not  intended 
as  a  substitute  for  normal  operation  of 
the  lift.  Accordingly,  we  agree  with  Lift- 
IJ  that  there  is  no  need  for  the  lift  to  b<' 
operable  in  the  upward  direction  when 
loaded.  The  wording  in  the  regulatory 
text  has  bt?en  changed  to  state  that  only 
an  unloaded  lift  need  be  operable  when 
lifting  the  platform  from  the  ground. 

/.  Interlocks 

In  the  SNPRM,  we  proposed  ten. 
separate  interlocks.  Since  the  comments 
focused  on  discrete  groups  of  interlocks, 
they  are  identified  and  discussed  below. 
We  sought  comment  on  whether  we 
should  specify  a  means  of  determining 
when  a  lift  surface  is  occupied,  and  if 
so.  how;  and  whether  there  are  means, 
other  than  force  or  weight  detection, 
already  being  used  or  that 
manufacturers  intend  to  use  to 
determine  resistance  and  occupancy 

Some  comments  applied  generally  to 
most  or  all  of  the  proposed  interlocks. 
For  example,  Lift-U  requested  that  we 
make  it  clear  that  an  interlock  may  be 
a  design  feature  that  prevents  a 
particular  action.  The  Michigan  DOT. 


while  supportive  of  the  use  of 
interlocks,  stated  that  we  should 
provide  an  option  to  allow  a  person  to 
override  all  interlock  systems  in  an 
emergency  situation.  All  of  the 
commenters  supported  the  specification 
of  a  specific  force  necessary  to  actuate 
the  interlocks  designed  to  detect  a  lift 
occupant  or  bystander.  NI  Transit  asked 
that  NHTSA  take  into  account  the 
increased  resistance  necessary  for 
normal  operation  of  the  wheelchair 
retention  device  as  the  lift  ages.  It  was 
concerned  that  if  the  resistance  were  set 
too  low.  the  interlocks  would  trifjger 
increasingly  easily  as  the  lift  ages.  Some 
commenters  also  suggested  we  specify 
those  portions  of  the  platform,  bridging 
device,  and  vehicle  floor  that  are 
affected  by  an  interlock. 

The  first  proposed  interlock  would 
prevent  forward  and  rearward 
movement  of  the  vehicle  when  the  lift 
is  not  stowed  The  second  interlock 
would  prevent  deployment  of  the  lift 
unless  the  lift  access  door  is  open  and 
some  affirmative  action  has  been  taken 
to  prevent  the  vehicle  from  moving, 
such  as  setting  the  parking  brake. 

The  Wisconsin  DOT  appeared  to 
believe  the  interlocks  designed  to 
prevent  vehicle  movement  when  the  lift 
is  in  use  or  lift  usage  when  the  vehicle 
is  in  motion  were  required  to  be  tied  to 
the  vehicle  parking  brake.  Accordingly, 
it  asked  how  to  prevent  the  vehicle  from 
being  driven  once  the  parking  brake  was 
released,  even  though  the  hft  was  not 
stowed.  Bendix.  NMEDA,  and  an 
individual  commenter  indicated  that  it 
should  be  allowable  to  link  the 
interlocks  to  the  service  brakes.  Bendix 
noted  that  actuation  of  the  parking  brake 
has  an  effect  on  the  wear  of  the  vehicle 
air  brakes.  In  order  to  overcome  the 
problem,  air  brake  manufacturers  have 
developed  auxiliary  service  brake 
interlock  systems  that  allow  the  service 
brake  to  act  in  a  manner  similar  to  a 
parking  brake.  This  redundant  system 
allows  the  vehicle  driver  to  leave  the 
driver's  seat  without  setting  the  parking 
brake.  NMEDA  suggested  it  might  be 
more  appropriate  to  specify  the 
interlock  must  function  by  a  means 
"other  than  manually  applying  the 
vehicles  service  brakes."  ATC  suggested 
the  regulatory  text  require  that  the 
interlock  prevent  accidental  or 
malicious  release  of  the  interlock. 
Collins  noted  that  it  knew  of  no  instance 
in  which  anyone  had  been  injured  by  a 
lift  that  was  operated  when  the  access 
door  was  closed,  although  it  had 
manufactured  an  externally-mounted 
lift  that  could  be  damaged  if  it  were 
operated  before  the  access  door  was 
opened.  Finally.  Braun  and  Ricon 
suggested  that  the  certification 


responsibility  for  these  interlock 
requirements  be  assigned  to  the  vehicle 
manufacturer  instead  of  the  lift 
manufacturer  since  the  interlocks  will 
be  vehicle  specific. 

These  two  interlocks  are  already 
required  for  public  use  lifts 
underADAAG  and  are  adopted  today  as 
part  of  the  final  rule.  Lift  manufacturers 
need  not  link  the  first  interlock  to  the 
vehicle's  parking  brake.  The  SNPRM 
merely  noted  that  linking'the  interlock 
to  the  parking  brake  was  one  means  of 
meeting  the  proposed  requirement. 
Other  designs  may  be  equally  effective. 
Our  primary  concern  is  that  the 
interlock  not  be  linked  to  a  service  brake 
that  requires  the  brake  pedal  be 
depressed  in  order  to  work  the  brake. 
The  type  of  system  discussed  by  Bendix, 
which  is  based  on  an  auxiliary  system 
that  has  been  built  into  the  service 
brake,  appears  to  achieve  the  same  go^l 
as  engaging  the  parking  brake. 
Accordingly,  the  regulatory  text  has 
been  changed  to  specify  that  the 
transmission  be  in  "park"  or  'neutral" 
and  the  parking  or  service  brakes  be 
applied  in  a  manner  other  than  by  the 
vehicle  operator  depressing  the  service 
brake  pedal. 

We  nave  decided  against  shifting  the 
burden  of  compliance  with  the 
requirement  for  the  first  interlock  to  the 
vehicle  manufacturer.  We  believe  it  is 
appropriate  that  both  the  lift 
manufacturer  and  the  vehicle 
manufacturer  bear  compliance 
responsibility.  While  it  is  true  that  the 
interlocks  adopted  today  may  require 
vehicle  specific  interfacing,  we  continue 
to  believe  the  ultimate  burden  of 
compliance  best  rests  upon  the  lift 
manufacturer.  Under  today's  rule,  the 
lift  manufacturer  must  provide 
information  identifying  the  appropriate 
vehicle  make/model/year  for  a 
particular  lift  design.  It  must  also  ensure 
that  the  installation  hardware  is  fully 
compatible  with  those  vehicles  and  that 
the  installation  instructions  provide 
detailed  guidance.  These  instructions 
shoujd  include  a  series  of  tests  designed 
to  confirm  that  thp  lift  has  been  properly 
installed.  The  vehicle  manufacturer  is 
then  required  to  meet  all  of  the  lift 
manufacturer's  conditions  before 
certifying  that  the  vehicle  meets  the 
requirements  of  FMVSS  No.  404. 

while  we  take  note  of  ATC's  comment 
that  the  first  interlock  should  be 
designed  so  as  to  prevent  accidental  or 
malicious  release,  we  have  decided 
against  adopting  such  a  requirement. 
Certainly,  the  interlock  should  be 
designed  in  a  manner  that  prevents,  at 
a  minimum,  accidental  release. 
However,  the  standard  already  requires 
the  interlock  to  meet  certain  conditions. 


Federal  Register    Vol    67,  No.  249/Fnday.  December  27.  2002/Rule.s  and  Regulations 


''44;-n 


such  as  placing  the  vehicle  in  park  or 
neutral  and  setting  the  parking  or 
auxiliarv  service  brake,  that  minimize 
the  risk  of  an  accidental  release.  We  are 
not  persuaded  that  the  risk  of  a 
malicious  release  is  sufficiently  high  to 
mprit  adding  another  restriction  on  the 
int«*rl(i(,k  deMgn. 

We  also  appreciate  Collins'  C(jmment 
that  it  is  unlikely  an  occupied  lift  would 
be  operated  wh^e  the  access  door  was 
closed.  The  second  interlock  is  not 
intended  to  prtnent  aji  occupied  lift 
from  operating  while  the  access  door  is 
closed.  Rather,  our  concern  is  that  the 
operation  of  a  non-occupied  lift  could 
damage  the  lift,  creating  a  safety  risk  to 
future  occupants.  It  is  irrelevant 
whether  the  access  door  is  open  or 
closed.  Both  conditions  could  lead  tn 
lift  damage.  As  Collins  has  noted  that  it 
is  aware  of  instances  in  which  such 
damage  occurred,  we  believe  it  is 
appropriate  to  adopt  the  second 
interlock  as  proposed,  except  we  have 
dropped  the  provision  addressing  the 
status  of  the  access  door. 

The  third  interlock  prevents  stowage 
of  the  lift  platform  when  occupied. 
Braun  noted  that  it  believed  an  interlock 
that  detects  platform  occupancy  was  a 
good  idea,  but  it  should  only  need  to 
detect  a  weight  greater  than  23  kg  (50 
lb).  It  also  claimed  that  the  interlock 
should  only  be  required  for  commercial 
lifts  since  a  personal  lift  user  would  be 
unlikely  to  stow  the  lift  while  on  it. 

We  have  decided  to  specify  a 
minimum  weight  of  23  kg  (50  lb),  as  we 
believe  it  is  unlikely  that  an  occupant 
less  than  that  weight  is  likely  to  be 
unattended  on  a  lift.  Additionally,  we 
have  decided  to  specify  a  test  device 
that  has  both  the  weight  and  structure 
to  accommodate  various  interlock 
technologies. 

We  believe  this  interlock  is  important 
for  both  public  and  private  use  lifts.  We 
acknowledge  that,  in  many  private  use 
applications,  the  lift  operator  will  be 
aware  that  the  stow  function  has  been 
inadvertently  actuated  because  the 
operator  will  be  the  lift  occupant 
However,  depending  on  the  nature  and 
severity  of  the  occupant's  disability,  the 
individual  may  not  be  able  to  react  in 
time  to  prevent  a  mishap  it  is  also 
possible  that  someone  other  than  the  lift 
occupant  may  operate  a  private  use  lift 
In  these  instances,  the  risk  of  improper 
stowage  is  akin  to  the  risk  faced  by 
public  lift  users. 

The  fourth  and  fifth  interlocks 
prevent  mnvement  of  the  lift,  either  up 
or  down,  if  the  lift's  inner  roll  stop  is 
not  deployed  and  if  the  wheelchair 
retention  device  is  not  deployed,  Braun 
and  NMEDA  opposed  the  adoption  of 
the  interlock  designed  to  prevent 


improper  stowage  of  the  inner  roll  stop. 
noting  that  it  was  unaw-are  of  any 
in)uries  related  to  such  a  condition. 
NMEDA  also  .suggested  that  the  lift  be 
operable  in  a  downward  position  if  the 
wheelchair  retention  device  fails  so  that 
the  lift  occupant  can  be  unloaded  from 
the  vehicle.  , 

We  have  decided  to  adopt  these  two 
interlocks  as  proposed  in  the  SNPRM. 
We  note  that  the  fourth  interlock  is  not 
related  to  the  improper  stoweige  of  the 
inner  roll  .stop,  but  rather  a  condition 
where  the  inner  roll  stop  is  not 
(ieploved  On  many  private  use  lifts, 
there  may  not  be  an  inner  roll  stop,  and 
no  interlock  would  be  required. 
However,  for  those  lifts  that  are 
equipped  with  an  inner  roll  stop,  we 
believe  it  is  critical  that  the  lift  not 
move  up  or  down  unless  that  iruier  roll 
stop  is  in  place.  An  inner  roll  stop  that 
is  not  deployed  while  the  lift  is  moving 
creates  the  same  risk  of  injury  as  a  lift 
with  no  inner  roll  stop.  We  believe  this 
interlock  will  prevent  injuries  resulting 
from  an  occupant  being  crushed  or 
pinched  between  the  lift  and  the 
vehicle  We  believe  NMEDA  and 
Braun's  comments  were  related  to  the 
sixth  proposed  interlock,  which 
prevented  stowage  of  the  outer  barrier. 
That  interlock  is  discussed  below. 

As  to  NMEDA's  suggestion  that  the 
lift  be  operable  in  a  downward  position 
if  the  fifth  interlock  is  activated,  we 
would  expect  the  lift  operator  to  use  the 
manual  back-up  operation  to  unload  the 
lift  occupant  from  either  the  lift  or  the 
vehicle. 

A  sixth  interlock  would  prevent 
stowage  of  the  wheelchair  retention 
device  unless  the  platform  is  within  75 
mm  (3  in)  of  the  ground.  APTA  stated 
that  precluding  the  stowage  of  the 
retention  device  unless  the  lift  were 
within  75  mm  (3  in)  of  the  ground 
would  prevent  certain  lift  designs  that 
stow  the  lift  when  they  reach  the  first 
vehicle  step.  We  recognize  that  there  are 
over-the-road  lift  designs  in  which  the 
front  step  is  less  than  75  mm  (3  in)  from 
the  ground  when  the  lift  starts  to  stow. 
The  proposea  interlock  could  have 
precluded  the  use  of  such  a  design. 
However,  we  have  decided  not  to  adopt 
this  interlock  because  we  believe  it  is 
redundant  of  the  performance 
requirement  that  the  outer  barrier  be 
fully  deployed  once  the  lift  is  more  than 
thr^  inches  from  ground  level. 
Accordingly,  these  types  of  lift  systems 
may  still  be  used. 

The  seventh  interlock  would  require 
the  lift  to  cease  movement  if  it 
encounters  resistance  while  moving 
downward.  We  sought  comment  on 
\\  hether  we  should  specify  a 


quantifiable  amount  of  resistance  to 
trigger  the  proposed  interlock. 

While  two  commenters  implicitly 
supported  an  interlock  to  prevent 
jacking  and  crushing  by  asking  us  to 
specify  a  quantifiable  amount  of 
resistance  to  trigger  the  interlock,  the 
majority  of  commenters  opposed  a 
requirement  that  would  prevent  jacking 
and  crushing,  arguing  that  such  an 
interlock  would  be  too  costly  and 
uiu-eliable  since  the  sensor  would  have 
to  detect  any  obstructions  under  the 
platform.  Stewart  &  Stevenson  noted 
that  in  its  experience  these  types  of 
interlocks  were  extremely  unreliable  as 
they  were  constantly  exposed  to  adverse 
environmental  conditions.  The 
commenters  also  noted  that  an  anti- 
jacking  device  was  not  needed  since  the 
majority  of  lifts  are  gravity-down 
designs  that  cease  movement  once  they 
contact  a  firm  surface.  Braun  claimed 
that  the  relatively  slow  operating 
velocity  of  six  inches  per  second  was 
sufficient  to  allow  bystanders  to  move 
out  of  the  way  of  the  lift,  obviating  the 
need  for  an  interlock  designed  to 
prevent  crush  injuries. 

Recognizing  the  significant  design 
problems  associated  with  such  an 
interlock,  we  have  decided  against 
adopting  it  as  part  of  the  final  rule.  We 
are  not  confident  that  it  would  be 
possible  to  design  an  anti-crushing 
interlock  that  would  be  sufficiently 
robust  to  operate  for  any  reasonable 
period  of  time.  Additionally,  we  believe 
the  performance  requirements 
preventing  anti-jacking  and  maximum 
operating  velocity  sufficiently  protect 
against  the  risk  of  injury  the  interlock 
was  intended  to  address.  We  note  that 
we  do  not  believe  a  system  designed 
merely  to  prevent  further  downward 
movement  of  the  lift  once  it  has  reached 
the  ground  poses  the  same  problems. 
Such  a  system  could  use  a  simple  force 
sensor  that  indicates  a  significant 
amount  of  resistance  against  the 
platform.  It  is  for  this  reason  that  we 
have  retained  the  requirement  that  the 
lifts  come  equipped  with  an  anti-jacking 
mechanism  as  discussed  earlier  in  this 
document. 

The  eighth  and  ninth  interlocks 
would  prevent  deployment  of  an 
occupied  outer  barrier  or  inner  roll  stop 
when  occupied.  The  last  interlock 
would  preclude  downward  movement 
of  the  lift  when  both  the  lift  platform 
and  the  vehicle  floor  or  the  lift's 
bridging  device  are  occupied.  We  sought 
comment  on  whether  anyone  knew  of 
injuries  attributable  to  improperly 
stowing  inner  roll  stops. 

Stewart  &  Stevenson  noted  that  an 
interlock  that  would  prevent  the  lift 
trom  moving  down  when  both  the  lift 
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and  the  bridging  device  is  occupied 
would  require  the  development  of  new 
technologies.  Braun  commented  that  no 
interlocks  were  needed  to  detect 
occupancy  on  the  inner  roll  stops,  the 
vehicle  floor  or  a  bridging  device 
because  the  activation  of  the  threshold 
warning  alarm  would  notify  both  the  lift 
user  and  operator  that  loading  was  not 
complete.  In  a  similar  vein,  the 
Michigan  DOT  stated  that  it  believed 
these  interlocks  could  be  handled  with 
a  LED  lighting  system.  Braun  also  noted 
that  it  knew  of  no  manufacturer  that  had 
incorporated  an  interlock  design  that 
detec:ted  weight  on  the  lift's  outer 
barrier  While  it  did  not  object  to  the 
requirement  of  such  an  interlock,  it  did 
state  that  the  absence  of  such  interlocks 
pointed  to  the  difficulty  of  designing  a 
system  that  can  detect  the  presence  of 
any  portion  of  the  wheelchair  or  lift 
occupant.  Braun  also  suggested  the 
interlock  be  limited  to  public  use  lifts, 
as  an  individual  would  have  a  good  idea 
of  whether  he  was  completely  on  or  off 
of  a  lift  that  the  individual  used  on  a 
regular  basis. 

We  have  decided  to  adopt  the  eighth 
and  ninth  interlocks  as  proposed  in  the 
SNPRM.  These  interlocks  were 
developed  as  a  direct  result  of 
comments  on  the  NPRM.  In  the 
comments  on  that  notice,  a  commenter 
representing  Contra  Costa  county  in 
California  pointed  out  that  it  knew  of 
cases  where  the  wheels  of  the 
wheelchair  were  on  the  outer  barrier 
while  the  lift  was  operated  and  the  lift 
occupant  was  pitched  off  the  lift. 

We  have  decided  against  adopting  the 
tenth  proposed  interlock,  which  would 
have  prevented  the  downward  motion 
of  the  platform  if  the  bridging  device  or 
threshold  area  and  the  lift  were 
occupied.  We  agree  that  such  an 
interlock  could  be  both  complex  and 
costly  to  implement.  Additionally,  we 
agree  that  the  threshold-warning  alert 
largely  obviates  the  need  for  this 
interlock. 

K.  Operations  Counter 

In  the  SNPRM,  we  tentatively 
proposed  requiring  an  operations 
counter  so  that  scheduled  maintenance 
could  be  tied  to  lift  use.  We  sought 
comment  on  the  need  for  an  operations 
counter  as  part  of  a  standard. 

We  received  comments  both 
supporting  a  requirement  for  an 
operations  counter  and  opposed  to  such 
a  requirement.  Collins  equated  an 
operations  counter  with  an  odometer, 
noting  that  it  believed  basing 
maintenance  on  an  operations  counter 
was  the  only  effective  way  to  ensure 
adequate  maintenance.  Those  opposed 
to  such  a  requirement,  including 


Stewart  &  Stevenson,  stated  that 
maintenance  schedules  should  be  based 
on  the  st.heduled  maintenance  for  the 
vehicle  to  which  the  lift  is  attached. 
With  slight  modification,  we  have 
adopted  the  requirement  for  an 
operations  counter  as  proposed  in  the 
SNPRM.  Lift  maintenance  schedules 
may  be  based  on  vehicle  maintenance 
schedules  and/or  the  number  of  lift 
cycles.  A  lift  that  is  seldom  used  will 
require  periodic  maintenance  even 
though  it  has  relatively  few 
accumulated  cycles.  In  those  instances, 
it  may  be  more  appropriate  to  have  the 
lift  maintained  at  the  same  time  the 
vehicle  is  serviced.  For  other  vehicles, 
more  regular  maintenance  may  be 
required  because  the  lift  is  subjected  to 
heavier  usage  patterns.  The  lift 
manufacturer  will  have  no  way  of 
knowing  whether  a  particular  lift  is 
likely  to  be  used  rarely  or  often. 
Accordingly,  we  believe  it  is  important 
that  maintenance  have  some  relation  to 
the  number  of  lift  cycles.  However,  we 
also  believe  that  the  lift  operator  may. 
at  its  option,  also  specify  an  additional 
maintenance  schedule  that  is  not 
dependent  on  the  number  of  lift  cycles. 
The  regulatory  text  governing  the 
information  required  in  the  owner's 
manual  insert  has  been  changed  to 
clarify  that  maintenance  schedules  must 
have  some  relationship  to  the  number  of 
lift  cycles  indicated  by  the  operations 
counter. 

L.  Vehicle  Owner's  Manual  Insert 

In  the  SNPRM  we  proposed  the  lift 
manufacturer  would  have  to  provide  a 
vehicle  owner's  manual  insert  that 
specifies  the  recommended 
maintenance  schedule,  lift  usage 
instructions,  and.  for  personal-use  lifts, 
the  lift's  operating  volume  and  whether 
rearward  loading  is  required.  ATC 
suggested  the  requirement  specify  that 
all  lift  materials  intended  for  the 
ultimate  user  of  the  lift  be  placed 
together  in  a  pouch  that  is  sent  with  the 
lift  or  attached  to  the  lift  in  a 
weatherproof  container.  We  believe  that 
the  vehicle  owner's  manual  insert,  as 
well  as  the  installation  instructions  and 
any  additional  documentation  would  be 
packaged  together  and  somehow 
shipped  with  the  lift  in  a  way  that  the 
package  would  not  be  separated  from 
the  lift  or  damaged.  While  this  could  be 
achieved  in  that  manner  suggested  by 
ATC.  a  lift  manufacturer  could  use 
another  method  that  works  equally  well. 
In  any  case,  we  do  not  believe  there  is 
a  need  to  specify  exactly  how  this 
specification  is  met. 

We  have  imposed  specific 
requirements  for  the  owner's  manual 
insert  so  that  lift  operators  know 


whether  the  lift  is  certified  as 
appropriate  for  public  or  private  use,, 
and  so  users  of  private-use  lifts  are 
aware  of  those  aspects  of  lift  design  that 
may  affect  whether  a  particular 
individual  should  use  the  lift  and  how. 
Accordingly,  each  insert  must  state 
whether  Ae  lift  is  for  public  or  private 
use.  Additionally,  inserts  for  private  use 
lifts  must  give  the  platform  dimensions, 
the  lifts  rated  weight  capacity,  and.  in 
th»'  .ihsfTK  p  of  an  inner  roll  stop,  the 
insiriK  tion  that  the  lift  be  loaded  in  a 
rearward  direction. 

M.  Installation  Instruction  Insert 

We  also  proposed  in  the  SNPRM  that 
lift  manufacturers  include  with  each  set 
of  installation  instructions  a  page 
specifying  a  list  of  vehicle  make/models 
for  which  the  lift  was  designed,  or  a  list 
of  vehicle  characteristics  necessary  for 
lift  installation  consistent  with  the  lift 
manufacturer's  compliance  certification 
(e.g..  appropriate  vehicle  weight, 
dimensions,  structural  integrity),  and 
any  instructions  that  must  be  placed  in 
the  vehicle  owners  manual,  or 
elsewhere  in  the  vehicle,  in  order  to 
comply  with  the  requirements  of  the  lift 
standard  once  the  lift  is  installed.  We 
requested  comment  on  how  common  it 
is  not  to  provide  written  installation 
instructions  with  lifts  and  whether  such 
a  requirement  is  needed. 

The  majority  of  those  commenting 
supported  requiring  lift  manufacturers 
to  provide  installation  instructions  with 
each  lift.  Collins  noted  that  all  lifts  it 
installed  came  with  installation 
instructions  and  that  such  instructions 
were  necessary.  It  did  not  discuss 
whether  every  lift  came  with  its  own  set 
of  instructions  or  whether  instruction 
manuals,  similar  to  body  builder's 
guides,  were  available  for  each  lift  style. 
Braun  stated  that  installation 
instructions  are  provided  with  lifts  as  a 
matter  of  course.  However,  ATC  stated 
that  individual  lift  instructions  were 
unnecessary  since  the  major  vehicle 
manufacturers  who  regularly  install  lifts 
install  the  lifts  in  accordance  with  a 
protocol  that  has  been  approved  by  the 
lift  manufacturer;  additional 
instructions  are  only  provided  when 
there  are  changes  in  the  lift  equipment 
or  the  existing  protocol  needs  to  be 
changed. 

We  have  decided  to  require 
installation  instructions  for  each  lift. 
The  process  of  providing  instructions 
with  each  lift  is  fundamentally  the  same 
as  the  requirement  that  incomplete 
vehicle  manufacturers  provide 
subsequent  manufacturers  with  .m 
incomplete  vehicle  document  (IVD)   In 
such  cases,  each  incomplete  vehicle 
must  come  equipped  with  an  iVD; 


however,  the  incomplete  vehicle 
manufacturers  also  provide  body 
builder  guides  that  go  into  considerably 
more  detail  than  the  IVD.  Likewise,  in 
this  instance  we  expect  lift 
manufacturer  to  continue  training  its 
installers  and  to  provide  ancillary 
documentation  such  as  a  bodv  builder 
guide  that  need  not  accompany  every 
lift.  However,  installation  instructions 
need  to  be  complete  and  must  identify 
the  vehicle  make/modei/veax 
appmpriate  for  the  particular  lift  The 
instructions  must  also  state,  on  the 
cover  or  first  page,  whether  the  lift  has 
been  certified  for  public  or  private  use, 
and,  in  the  case  of  those  certified  for 
private  use,  the  lift's  rated  capacity.  Lift 
manufacturers  may  reference  more 
detailed  instructions  in  the  installation 
instructions  if  including  the  highly 
detailed  instruttions  for  each  lift  is 
unwieldy.  However,  those  more  detailed 
instructions  must  be  made  a\'ailable  tn 
each  lift  installer  using  the 
manufacturer's  lift. 

N.  Test  Conditions  and  Procedures 

As  discussed  in  the  SNPRM,  we 
believe  that  tests  that  may  have  an  effect 
on  the  vehicle/lift  interface  {i.e..  inner 
roll  stop,  static  load  test  1.  fatigue 
endurance,  and  static  load  test  II)  would 
likely  need  to  be  performed  with  the  lift 
attached  to  the  vehicle,  while  other  tests 
could  likely  be  performed  on  a  test  jig. 
We  sought  comment  on  the  estimated 
costs  of  the  proposed  compliance  tests, 
including  the  three  static  load  tests.  We 
also  sought  comment  on  how  lift 
manufacturers  currently  test  for 
compliance  with  the  ADAAG 
requirements  and  whether  the  proposed 
static  load  tests  would  be  sufficient  to 
allow  a  manufacturer  to  verify 
compliance  with  the  ADAAG 
requirements. 

Several  commenters.  including 
Stewart  &  Stevenson.  Provost,  and  Lift- 
U  stated  that  the  testing  costs  associated 
with  compliance  will  be  significantly 
greater  than  contemplated  by  NHTSA  in 
the  SNPRM  and  preliminary  regulatory 
evaluation.  Braun  and  Ricon  indicated 
that  the  additional  cost  w  ould  be 
nominal.  MCI  asked  if  finite  element 
analysis  was  an  acceptable  alternative 
the  dynamic  tests, 

Braun  averred  that  all  performance 
criteria  should  be  based  on  the  lift's 
rated  capacity  rather  than  rec^uinng  that 
all  lifts  accommodate  a  272  kg  1600  lb) 
load  (or  a  multiplier  thereof  in  the  case 
of  static  load  tests  II  and  III).  Braun 
noted  that  lifts  designed  for  minivans 
are  generally  rated  at  no  more  than  181 
kg  (400  lb).  Because  an  individual  with 
a  combined  wheelchair/body  weight  in 
excess  of  181  kg  (400  lb)  is  generally 


required  to  purchase  a  larger  vehicle  to 
accommodate  the  user's  size. 

While  lift  manufacturers  are  free  to 
use  whatever  methods  they  wish  to 
determine  whether  the  lift  complies 
with  FMVSS  No.  403.  we  will  conduct 
all  dynamic  tests  in  the  manner 
specified  in  the  regulatory  text.  For 
some  of  the  tests,  a  finite  element 
analysis  may  sufficiently  assure 
manufacturers  that  their  lifts  can  meet 
the  test  conditions  specified  in  this  rule. 
For  other  tests,  such  as  static  load  tests 
I  and  II,  we  believe  it  is  unlikely  that 
such  an  analysis  would  provided 
adequate  assurances  since  those  tests 
are  designed  to  assure  that  the  lift  is 
hillv  functional  In  any  case  the 
determination  of  how  much  and  what 
tvpe  of  testing  is  required  to  meet  the 
manufacturer's  good  faith  determination 
of  (  nmpliance  ultimately  rests  with  the 
manufacturer 

The  proposed  requirement  that  all 
iifts  be  tested  with  a  272  kg  (600  lb) 
mass,  or  multiplier  thereof,  was  based 
on  our  belief  that  many  lift  users  are 
likely  to  approach  a  272  kg  (600  lb) 
weight.  As  an  example,  this  mass 
requirement  is  approached  by  two 
separate  potential  weight  combinations: 
that  of  a  99th  percentile  male,  weighing 
109  kg  (241  lb),  with  a  powered 
wheelchair,  weighing  113  kg  (250  lb), 
for  a  total  weight  of  222  kg  (491  lb);  and 
that  of  a  99th  percentile  male  in  a 
manual  wheelchair  and  an  attendant 
(245  kg  (540  lb)).  While  these  examples 
are  below  the  272  kg  (600  lb)  limit,  in 
some  cases  people  and  wheelchairs  will 
weigh  more.  Additionally,  industry 
standards  and  the  ADA  require  a  272  kg 
(600  lb)  lifting  capacity.  However,  we 
recognize  that  in  manv  instances  the 
combined  wheelchair/occupant  weight 
will  be  considerably  smaller  than  272  kg 
(600  lb),  A  child  in  a  manual 
wheelchair,  even  if  attended  on  the  lift 
bv  a  full-sized  adult,  would  likely  weigh 
less  than  135  kg  (300  lb).  Likewise,  a 
full-size  adult  with  a  manual  wheelchair 
and  no  attendant  would  easily  weight 
less  than  the  181  kg  (400  lb)  to  which 
many  personal  use  lifts  are  currently 
rated.  We  believe  these  smaller  lifts 
serve  an  important  function  in 
providing  individuals  with  lifts  that 
meet  their  particular  needs  both  in 
terms  of  load-bearing  capacity  and 
increased  vehicle  choice. 

Accordingly,  we  are  adopting  a 
definition  of  a  standard  load  in  today's 
rule.  For  public-use  lifts,  the  standard 
load  will  remain  272  kg  (600  lb).  We 
believe  this  degree  of  load  bearing 
capacity  is  critical  for  lifts  that  are  not 
custom  ordered  to  meet  a  particular 
person's  individual  needs.  However,  for 
private-use  lifts,  the  standard  load  will 


be  the  lift's  rated  capacity  or  181  kg  (400 
lb),  whichever  is  greater.  We  are 
specifying  a  minimum  load  bearing 
capacity  because  we  believe  any  lift 
should  be  able  to  acconmiodate  181  kg 
(400  lb).  We  are  unaware  of  any  lift 
designs  that  are  not  rated  to  at  least  181 
kg  (400  lb).  We  are  not  simply  setting 
the  standard  load  at  181  kg  (400  lb) 
because  we  are  also  aware  that  many 
personal  use  lifts  are  rated  at  a  higher 
weight  and  that  many  individuals 
require  a  sturdier  lift.  Since  the  standard 
load  is  used  to  mimic  weights  likely  to 
be  placed  on  a  lift  during  actual 
operations,  or  as  a  basis  for  determining 
whether  sufficient  safety  factors  have 
been  incorporated  into  a  lift's  design, 
we  believe  the  sturdier  lifts  should  be 
tested  in  a  maimer  consistent  with  their 
rated  capacity. 

A  detailed  discussion  of  the  costs 
associated  with  conducting  compliance 
tests  is  provided  later  in  this  document 
The  other  concerns  are  addressed  below 
in  the  discussion  of  each  test. 

1 .  Test  Devices 

In  the  SNPRM  we  proposed  using  a 
test  pallet  designed  to  mimic  the  size  of 
a  standard  powered  wheelchair.  Its  base 
would  be  66  mm  x  686  mm  (26  in  x  27 
in).  For  the  static  load  tests,  the  pallet 
would  be  loaded  with  rectangular  steel 
plates  of  uniform  thickness  with 
dimensions  between  533  mm  and  686 
mm  (21  and  27  in).  We  received  no 
comments  objecting  to  the  suitability  of 
the  proposed  test  pallet  and  have 
adopted  it  as  proposed  in  the  SNPRM. 

We  also  proposed  using  a  mobility 
device  for  testing  that  approximates  the 
size  and  weight  of  popular  powered 
wheelchairs  currently  on  the  market.  As 
discussed  earlier  in  the  section 
addressing  outer  barriers  and  retention 
devices,  we  have  decided  against 
adopting  the  ISO  device,  as  suggested  by 
Braun.  because  that  device  is  not 
powered  and  thus  does  not  place 
sufficient  force  against  the  retaining 
devices  (outer  barriers,  inner  roll  stops, 
or  other  retention  device)  to  adequately 
test  those  systems.  Accordingly,  we 
have  adopted  the  device  proposed  in  the 
SNPRM, 

We  have  also  adopted  a  test  device  for 
testing  compliance  with  the  restrictions 
on  gaps,  transitions,  and  openings.  This 
test  device  consists  of  a  solid,  rigid  box 
with  a  height  and  width  of  17  mm  (0.67 
in)  and  a  depth  of  100  mm  (4  in).  In 
order  to  test  for  platform  occupancy  for 
the  interlock  tests  where  such 
occupancy  must  be  detected,  we  are 
specifying  a  rigid  test  box  (150  x  150  x 
300  ram  (6x6x12  in))  with  a  total 
weight  of  23  kg  (50  lb). 
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^   -it.iiH  i.o.ni  Itfsi  1 — Working  Load 

Proposed  static  load  test  I  was  an 
operational  test  in  which  the  lift  would 
be  exercised  though  its  full  cycle  of 
movement.  The  lift  would  be  required  to 
function  in  both  the  loaded  and 
unloaded  conditions.  The  loaded 
condition  would  be  met  by  placing  a 
272  kg  (600  lb)  load  on  the  lift.  Testing 
with  an  empty  platform  was  specified  to 
ensure  that  the  lift  operates  properly 
during  that  portion  of  the  usage  cycle 
when  the  lift  is  not  occupied. 

The  only  comments  we  received 
regarding  this  test  procedure  was  the 
comment  by  Braun  and  NMEDA  that  the 
test  should  be  conducted  using  ballast 
equivalent  to  the  lift's  rated  capacity 
rather  than  the  specified  272  kg  (600  lb). 
This  comment  has  already  been 
addressed  above.  Accordingly,  we  are 
adopting  the  procedure  largely  as 
proposed.  The  only  changes  are  that 
private  use  lifts  will  be  tested  with  a  181 
kg  (400  lb)  load  or  a  load  equivalent  to 
the  lift's  rated  capacity,  whichever  is 
greater,  and  the  requirement  that  the  lift 
be  stopped  mid-way  through  the  lift 
cycle  has  been  removed.  The  lift  will 
still  be  stopped  once  through  the  lift 
cycle,  but  we  do  not  be  believe  it  is 
necessary  to  specify  where  exactly  that 
should  occur. 

Using  the  control  panel,  the  test 
operator  will  deploy  the  stowed 
platform,  center  the  pallet  on  the  lift 
and  center  the  standard  load  on  the 
pallet.  The  lift  will  then  be  lowered  to 
the  ground  level,  stopping  once  during 
the  process.  The  pallet  will  be  removed 
from  the  platform  and  the  lift  cycled  up, 
stowed,  and  cycled  back  down,  stopping 
once  during  each  up  or  down  cycle.  The 
test  pallet  will  then  be  reloaded  onto  the 
platform  that  would  then  be  cycled  up 
to  the  vehicle  floor  level  loading 
position,  stopping  once  during  the 
cycle.  The  pallet  will  be  removed  and 
the  lift  stowed.  The  power  will  be 
turned  off  and  the  portions  of  the  test 
that  apply  to  backup  operations  will  be 
repeated  manually,  using  the  lift's 
manual  backup  mode. 

3.  Static  Load  Test  II — Proof  Load 

The  static  load  test  II  requires  a  test 
load  of  three  times  the  standard  load 
appropriate  for  a  lift  to  be  centered  on 
the  platform  while  the  lift  is  at  the 
vehicle  floor  level  loading  position.  For 
public  use  lifts,  this  load  will  be  816  kg 
(1,800  lb).  For  private  use  lifts,  the  load 
will  be  at  least  544  kg  (1.200  lb),  but 
could  be  more  if  the  lift's  rated  load  is 
greater  than  181  kg  (400  lb).  This 
constitutes  a  change  from  the  test 
proposed  in  the  SNPRM,  which  would 
have  required  a  test  load  of  816  kg 


1 1 ,800  lb)  for  all  lifts.  As  was  proposed 
earlier,  the  load  would  remain  on  the 
platform  fr>r  two  minutes,  after  which  it 
will  be  removed.  The  lift  and  vehicle 
will  be  inspected  for  separation, 
fractures  or  breakage,  and  static  load  test 

I  will  be  repeated  to  ensure  that  all  lift 
components  still  function. 

Braun  and  NMEDA  stated  that  the  test 
should  be  tested  on  a  test  jig  rather  than 
on  a  vehicle.  NMEDA  maintained  that 
the  test  was  impractical  if  conducted 
with  the  lift  attached  to  the  vehicle 
since  most  vehicle  floor  structures  are 
not  developed  to  withstand  the 
proposed  level  of  concentrated  loading. 
It  stated  that  the  current  industry 
practice  is  to  test  lift  installation  to 
125%  of  the  lift  manufacturer's  rated 
capacity  of  the  lift.  Undercurrent 
industry  practice,  the  installation  is 
acceptable  if  there  is  no  permanent 
deformation  of  the  vehicle  floor  or  other 
mounting  structure.  Stewart  & 
Stevenson  asked  whether  it  would  be 
allowed  to  certify  compliance  using  a 
test  jig  and  have  the  responsibility  of 
adequate  lift-to-vehicle  interface  borne 
by  the  vehicle  manufacturer. 

We  continue  to  believe  static  load  test 

II  should  be  conducted  with  the  lift 
installed  on  the  vehicle.  After  this  test 
the  lift  must  remain  fully  operational. 
Thus,  the  integrity  of  the  connection  of 
the  lift  to  the  vehicle  cannot  be 
compromised.  As  discussed  earlier, 
manufacturers  may  use  whatever  means 
they  believe  is  appropriate  to  ensure 
compliance  with  the  standard. 
Accordingly,  it  is  not  necessary  for  this 
test  to  be  conducted  on  every  possible 
vehicle  make/model/year  for  which  the 
lift  is  appropriate  as  long  as  the  lift 
manufacturer  is  confident  that  the  lift 
<vill  comply  on  those  vehicles  based  on 
its  own  testing  and  analysis.  However, 
we  will  conduct  this  test  with  the  lift 
installed  on  a  vehicle  that  the  lift 
manufacturer  has  identified  as 
appropriate  for  the  lift.  As  to  NMEDA's 
request  that  the  load  be  limited  to  125% 
of  the  lift's  rated  capacity,  we  note  that 
such  a  requirement  would  be  only 
nominally  more  stringent  that  static 
load  test  I.  Since  the  point  of  this  test 

is  to  assure  that  the  lift  remains  fully 
functional  even  after  it  has  been 
exposed  to  a  severe  condition,  we 
believe  that  a  test  load  that  is  three 
times  the  lift's  rated  capacity  better 
ensures  that  catastrophic  failures  will 
not  occur  in  the  real  world. 

4.  Static  Load  Test  III— Ultimate  Load 

The  proposed  static  load  test  III  was 
designed  to  ensure  that  the  lift  could 
support  the  heaviest  wheelchair/user 
combination  without  the  lift  collapsing. 
Under  the  proposal,  the  lift  would  not 


be  required  to  operate,  and  we 
anticipated  that  the  size  of  the  load 
would  cause  permanent  deformation  to 
the  lift/vehicle  system.  The  test,  as 
proposed,  requires  a  test  pallet  and  load 
with  a  mass  of  1,088  kg  (2,400  lb)  be 
placed  on  the  lift  platform.  This  weight 
was  the  equivalent  of  four  times  the 
minimum  lift  capacity  proposed  in  the 
NPRM.  The  loaded  pallet  would  have 
been  left  on  the  platform  for  two 
minutes  and  then  removed.  The  lift 
would  then  have  been  inspected  for 
separation,  fracture,  or  breakage.  The  lift 
was  to  be  tested  on  a  vehicle  or  a  test 
jig  and  was  not  expected  to  remain 
operable  after  the  load  had  been 
removed.  We  sought  comment  on 
whether  the  static  load  test  III  added 
safety  benefits  above  and  beyond  those 
achieved  in  static  load  test  II. 

Collins,  Braun,  NMEDA,  and  Steward 
&  Stevenson  all  opposed  the  adoption  of 
the  Static  load  III  test,  arguing  that  it 
was  to  onerous.  Collins  noted  that  the 
static  load  test  III  was  effectively  a 
design  standard,  and  that  since  NHTSA 
does  not  require  an  ultimate  load 
analysis  for  vehicle  structures  there 
appeared  to  be  no  need  for  such  a 
requirement  for  lifts.  Stewart  & 
Stevenson  argued  that  static  load  test  III 
has  no  safety  benefit  above  that  realized 
with  a  combination  of  static  load  test  U 
and  the  finite  element  analysis  already 
required  bv  the  ADAAG  regulations  and 
California  Title  13.  Braun  and  NMEDA 
argued  that  if  the  requirement  were 
adopted,  the  test  should  be  based  on  the 
rated  capacity  of  the  lift.  Braun 
maintained  that  the  fatigue  endurance 
test,  when  coupled  with  the  other  static 
load  tests  adequately  ensured  the  lifts 
were  designed  with  sufficient  safety 
factors. 

We  do  not  believe  static  load  test  III 
poses  an  onerous  burden  for  lift 
manufacturers.  By  the  same  token,  we 
are  satisfied  that  the  test  is  fully 
consistent  with  the  design  strictures  of 
the  ADA'S  implementation  regulations. 
Ultimate  strength  tests  for  mechanical 
systems  have  long  been  standard 
practice.'-  Safety  factors  between  4  and 
12  have  traditionally  been  used  for 
elevators,  hoisting  equipment,  lifting 
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devices,  as  well  as  for  the  chains,  cables, 
and  pulleys  incorporated  into  such 
devices. 

The  first  formal  requirements 
regarding  wheelchair  lifts  for  vehicles 
were  published  by  the  Veterans 
Administration  in  the  mid-1970s  as  a  set 
of  procurement  guidelines.  These 
guidelines,  which  have  served  as  the 
basis  for  many  subsequent  guidelines 
for  both  public  and  private  use  vehicles, 
rcquirpd  a  safety  fa(  tor  of  six  and  a 
working  load  of  181  kg  (400  lb).  The 
ultimate  strength  test  under  the  DV.-\ 
guidelines  was  1.089  kg  (2.400  lb). When 
the  SAE  d('\*^lopf»(i  its  rp(  ■ininu'niit'(i 
practice  for  [tlatforni  lifls,  it  tuok  mti, 
(  onsideration  the  trend  towards  heavier, 
powered  wheelchairs  and  raised  the 
ret  ornniendeci  standard  load  to  2  72  kg 
•  (600  lb)   However,  it  dropped  the  '.afety 
factor  to  four,  maintaining  an  ultimate 
test  strength  of  1,089  kg  (2.400  lb). 
Today's  requirement  adopting  static 
load  test  III  merelv  retains  these  long- 
standing requirements  and  assesses  the 
strength  of  the  lift's  components  in  a 
way  that  is  not  already  addressed  by 
static  load  test  II  or  the  fatigue 
endurance  test. 

ADAAG  regulations  require  a  design 
load  for  public  use  lifts  of  at  least  272 
kg  (600  lb)  (49  CFR  38.23).  The 
regulations  also  specify  that  working 
parts  that  can  be  expected  to  wear,  such 
as  cables,  pulleys,  and  shafts,  upon 
which  the  lift  depends  for  support  of  the 
load,  have  a  safety  factor  of  at  least  six. 
Nonworking  parts  that  are  not  expected 
to  wear,  such  as  the  lift  platform,  frame 
and  attachment  hardware,  must  have  a 
safety  factor  of  three.  Both  safety  factors 
are  based  on  the  ultimate  strength  of  the 
particular  component's  material.  A  lift 
designed  to  meet  these  requirements 
should  be  able  to  withstand  a  load  of 
816  kg  (1.800  lb)  without  separation, 
fracture  or  breakage  of  any  portion  of 
the  lift.  Additionally,  those  working 
parts  that  are  expected  to  wear  should 
be  able  to  withstand  a  load  of  1,632  kg 
(3,600  lb)  without  separation,  fracture, 
or  breakage.  The  California  Title  13 
requirements  mirror  these  requirements. 
Safety  factors  can  be  specified  both  as 
an  element  of  design  (design  safety 
factor)  and  as  a  functional  requirement 
subject  to  performance  testing  (testable 
safety  factor).  A  design  safety  factor 
need  not  be  tested  at  the  level  specified 
in  order  to  provide  the  requisite  level  of 
safety,  particularly  when  multiple 
design  safety  factors  apply  to  a  single 
system.  In  the  case  of  the  ADAAG 
regulations,  we  do  not  believe  the  lift, 
as  a  whole,  can  reasonably  be  tested  at 
the  higher  minimum  safety  factor  of 
1,632  kg  (3.600  lb)  (6  times  the  design 
load).  By  the  same  token,  we  are 


unconvinced  that  static  load  test  II, 
which  tests  the  entire  lift  system  at  the 
minimum  safety  factor  of  three  times  the 
lift's  design  load,  sufficiently  guarantees 
that  a  lift's  movable  components  are 
sufficiently  robust.  The  question  then 
becomes  how  to  test  for  both  those 
components  that  must  have  a  design 
safety  factor  of  6  without  unreasonably 
testing  those  components  that  only 
require  a  design  factor  of  one-half  that 
amount? 

We  believe  that  static  load  test  III, 
when  coupled  with  the  fatigue 
endurance  test,  establishes  performance 
requirements  that  adequately  test  for  the 
design  factors  of  the  ADAAG  regulations 
without  imposing  an  undue  burden  on 
lift  manufacturers.  Non-working  parts 
are  actually  required  to  meet  a  higher 
testable  safety  factor  than  the  design 
factor  specified  in  tho  ADA.^G 
regulations.  Working  parts  are  required 
to  meet  a  testable  safety  factor  that  in 
static  load  test  III  constitutes  67%  of  the 
amount  specified  as  a  design  factor  in 
the  ADAAG  regulations  and  must, 
under  static  load  test  II,  remain  fully 
operational  after  being  subjected  to  a 
load  that  is  50%  of  the  level  specified 
in  the  ADi\AG  regulations.  Finally,  the 
fatigue  endurance  test  amply  evaluates 
whether  those  components  likely  to 
wear  are  suitable  for  safe  operation  of 
the  lift  ill  its  intended  environment, 
over  a  long  period  of  time. 

As  discussed  more  fully  above,  we 
have  decided  to  grant  Braun  and 
NMEDA's  request  that  this  test  be  based 
on  a  multiplier  of  the  rated  capacity  of 
the  lift,  with  a  minimum  rated  load  of 
181  kg  (400  lb).  This  will  make  the 
ultimate  strength  test  load  for  private 
use  lifts  at  least  724  kg  (1.600  lb)  and 
at  least  four  times  the  lift's  rated  load. 

5.  Interlock  Test  Procedures 

As  discussed  in  the  SNPRM,  the 
proposed  interlocks  needed  test 
procedures  if  they  were  to  be 
incorporated  into  the  standard.  We  have 
developed  test  procedures  for  those 
interlocks  that  remain.  Testing  for  the 
first  and  second  interlocks  is  as  simple 
as  attempting  to  drive  the  vehicle  when 
the  lift  is  deployed  and  attempting  to 
deploy  the  lift  when  the  vehicle  is 
moving.  The  third  interlock  will  be 
tested  by  placing  a  23  kg  (50  lb)  test  load 
on  the  lift  platform  when  the  lift  is  in 
a  position  in  which  it  can  be  stowed  and 
then  attempting  to  stow  the  lift.  The 
fourth  interlock  will  be  tested  by 
placing  a  front  wheel  of  the  wheelchair 
test  device  on  the  inner  roll  stop  so  as 
to  prevent  its  deployment  and  then 
verif\ing  that  the  lift  cannot  move  up  or 
down.  The  interlock  testing  the 
wheelchair  retention  device  will  be 


conducted  in  the  same  way,  although 
the  device  need  not  be  deployed  when 
the  lift  is  within  three  inches  of  the 
ground.  The  last  two  interlocks  will  be 
tested  by  placing  the  ft-ont  wheel  of  the 
wheelchair  test  device  on  the  inner  roll 
stop  or  outer  barrier  and  attempting  to 
operate  the  lift.  If  the  platform  is  too 
small  to  allow  only  one  front  wheel  to 
be  placed  on  the  inner  roll  stop  or  outer 
barrier,  both  front  wheels  may  be  placed 
on  those  devices. 

I\   \  phi(  le  Requirements 

As  discussed  in  the  SNPRM.  the 
proposed  vehicle  requirements  would 
apply  to  all  motor  vehicles  equipped 
with  a  platform  lift.  Certification  of 
compliance  with  the  lift  standard  would 
rest  with  the  lift  manufacturer,  and  each 
lift  would  be  marked  either  "DOT- 
private  use  lift"  or  "DOT-public  use 
lift".  However,  the  vehicle  manufacturer 
would  have  to  certify  that  it  followed  all 
lift  installation  instructions  (including 
installing  the  lift  only  on  a  vehicle  that 
the  lift  manufacturer  has  identified  as 
compatible),  placed  the  required 
owner's  manual  insert  in  the  vehicle 
owner's  manual,  and  installed  the 
control  panel  in  a  location  specified  by 
the  vehicle  standard  and  the  installation 
instructions.  The  vehicle  manufacturer 
or  alterer  would  also  need  to  assure  that 
it  has  met  the  certification  requirements 
in  49  era  part  567.  While  the  vehicle 
standard  would  not  impose  any  new 
compliance  costs,  the  costs  of 
conducting  a  recall  campaign  for  non- 
compliant  vehicles  would  be  borne  by 
the  vehicle  manufacturer  or  alterer. 

In  the  SNPRM  we  proposed  requiring 
the  platform  lift  be  installed  in 
accordance  with  the  lift  manufacturer's 
instructions,  including  the  lift 
manufacturer's  directions  as  to  the 
appropriate  vehicle  type  for  the  lift.  Lift 
manufacturer's  instructions  could 
include  operational  tests  to  ensure  that 
the  lift  has  been  properly  installed.  The 
majority  of  commenters  agreed  that 
requiring  vehicle  manufacturers  or 
alterers  to  install  lifts  in  the  manner  set 
forth  in  the  lift  manufacturer's 
installation  instructions  would 
adequately  ensure  that  platform  lifts  are 
installed  safely.  NMEDA  noted  that  lift 
manufacturers  generally  provide  both 
instructions  and  formal  training  to  their 
franchised  dealers  and  there  is  a 
growing  tendency  to  only  sell  lifts  to 
those  dealers  who  have  received  formal 
training.  Ricon  stated  that  while  generic 
installation  instructions  are  provided 
with  each  lift,  variations  in  vehicle  body 
styles  made  it  impractical  to  provide 
specific  instructions  for  every 
application.  Accordingly,  it  maintained 
that  the  lift  installer  must  bear  some 
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of  tho  lift  as  installed  on  the  vehicle. 

We  would  agree  that  the  vehicle 
manufacturer  bears  some  responsibility 
for  ensuring  that  the  lift  is  installed  in 
a  manner  that  does  not  negate  the  lift 
manufacturer's  certification  of 
compliance.  Several  aspects  of  FMVSS 
No,  403  are  dependent  on  the  lift/ 
vehicle  interface.  However,  we  do  not 
expect  a  vehicle  manufacturer  to  divine 
the  lift  manufacturer's  intent  on  how 
these  interfaces  work.  Instead,  it  is 
imperative  that  the  lift  manufacturer 
provides  the  vehicle  manufacturer  with 
all  information  and  equipment  nt^eded 
to  install  the  lift  in  a  manner  that  will 
result  in  a  fully  functioning  lift.  These 
instructions  should  include  any  check 
tests  that  are  required  to  verify  that  the 
interfacing  is  proper.  We  note  that  the 
lift  manufacturer's  greatest  security  is  in 
highly  detailed  installation  instructions. 
This  is  because  the  vehicle 
manufacturer  must  certify  that  it  has 
followed  those  instructions  when 
installing  the  lift.  As  for  the  comment 
that  highly  detailed  instructions  that 
apply  to  a  series  of  vehicles  are  more 
useful  that  instructions  provided  with 
each  lift,  this  issue  has  already  been 
addressed  earlier  in  this  document. 

We  received  no  comments  on  the 
proposed  recjuirements  that  the  vehicle 
manufacturer  place  the  owner's  manual 
insert  in  the  owner's  manual  or  that  the 
control  panel  be  installed  in  a  position 
where  the  lift  operator  would  have  an 
unobstructed  view  of  the  lift  and  its 
oc;cupants.  Those  retjuirements  are 
adopted  as  proposed  in  SNPRM. 

Under  today's  rule,  the  vehicle 
manufacturer  or  alterer  will  ntHfd  to 
ensure  that  the  owner's  manual  insert, 
required  by  the  lift  standard,  is  placed 
in  the  vehicle  owner's  manual.  If  the 
vehicle  does  not  come  with  an  owner's 
manual,  the  vehicle  manufacturer 
should  take  steps  to  ensure  that  the 
vehicle  purchaser  receives  the  insert. 
This  could  be  achieved  by  placing  the 
insert  in  a  glove  box  or  by  attaching  it 
to  the  vehicle  steering  wheel. 

For  vehicles  equipped  with  a 
commercial  lift,  the  vehicle 
manufacturer  will  need  to  ensure  that 
the  lift  controls  are  installed  in 
accordance  with  the  lift  manufacturer's 
instructions  and  in  a  location  where  the 
lift  operator  has  an  unobstructed  view  of 
the  lift  and  it's  occupants  throughout 
the  range  of  lift  operation.  The  vehicle 
manufacturer  will  also  need  to  place  the 
lift  operating  instructions  near  the  lift 
c:ontrol  for  ready  access  by  the  lift 
operator. 


X.  Benefits  of  the  Final  Kuk 

NHTSA  has  not  been  able  to  quantify 
the  benefits  associated  with  this  rule 
because  the  NEISS  database  lacks 
adequate  descriptive  information  that 
would  allow  us  to  pinpoint  the  probable 
cause  of  injury.  However,  there  are  a 
number  of  qualitative  benefits 
associated  with  today's  rule.  As  an 
initial  matter,  today's  rule  incorporates 
the  most  relevant  requirements  of 
existing  standards  and  guidelines. 
Accordingly,  manufacturers  need  only 
comply  with  standard  to  be  assured  that 
all  applicable  requirements  are  met. 
This  one-stop  approach  provides  a 
consistent  level  of  safety  for  all  lift 
users.  Today's  rule  also  establishes 
obi€K:tive  means  for  determining 
compliance  with  the  new  standards.  In 
many  cases  the  existing  standards  do 
not  provide  an  objective  means  of 
measurement.  Accordingly,  lift 
manufacturers  may  be  in  a  position 
where  thev  are  unsure  whether  their  lift 
designs  actually  meet  all  the 
requirements  referenced  in  a  particular 
set  of  contract  specifications.  Today's 
rule  removes  that  doubt.  Additionally, 
based  on  the  ATBCB's  performance  and 
design  guidelines.  NHTSA  has 
developed  objective  test  specifications 
for  platform  deflection,  static  loads, 
inner  roll  stops,  outer  barriers,  ^nd  slip 
resistance.  These  specifications  provide 
an  additional  level  of  safety  not 
addressed  by  existing  guidelines. 
Finally,  by  adopting  the  existing 
guidelines  and  recommended  practices 
as  a  safety  standard.  NHTSA  can  order 
the  recall  of  non-compliant  lifts,  thereby 
establishing  a  mechanism  for  removing 
unsafe  platform  lifts  from  the  market. 

XI.  Costs  of  th.   ]  iii.il  Rule 

In  the  SNFKM.  ul-  itstimated  the  costs 
of  compliance  with  the  proposed 
standard  at  less  than  $300  per  lift.  We 
believed  the  amount  was  so  low  because 
the  lift  requirements  are  all  based  on 
existing  industry  or  governmental 
standards.  However.  Transport  & 
Trolley  estimated  that  the  average  cost 
of  a  lift  today  (not  including 
installation)  is  about  S3. 000  for  an 
active  lift,  and  $7,000  for  a  passive  lift. 
It  then  estimated  that  the  cost  to 
upgrade  to  the  proposed  standard  would 
be  approximately  $1,000  per  lift.  It 
further  estimated  that  the  number  of 
lifts  affected  by  a  new  requirement 
would  be  between  15.000  and  20.000 
lifts  per  year. 

We  believe  the  total  consumer  cost  of 
today's  rule  is  between  $3.1  million  and 
$4.7  million  per  year.  This  estimate  is 
based  on  a  cost  of  $213  per  public-use 
vehicle  and  a  cost  of  $147  per  private 


use  vehicle.  A  more  thorough 
breakdown  of  the  costs  associated  with 
compliance  with  the  new  standards  may 
be  found  in  the  final  regulatory 
evaluation  supporting  today's  rule. 

MI    N1is(  rll.iiii-diiN  Issues 

A.  Axh  Wtiight  Uiiutations 

VanHool  stated  that  the  technical 
requirements  would  increase  the  weight 
of  the  lift  and,  consequently,  the  weight 
of  the  vehicle  on  which  the  lift  is 
installed.  It  asked  whether  Federal  axle 
weight  limitations  would  be  adjusted  to 
take  into  account  the  increased  weight 
of  the  lift.  NHTSA  does  not  regulate 
limitations  on  axle  weight.  These 
limitations  are  imposed  by  other  state 
and  Federal  agencies,  and  we  cannot 
relax  those  standards  for  them.  We  do 
note  that  the  weight  of  any  lift  system, 
regardless  of  whether  it  meets  the 
requirements  set  forth  in  today's  rule, 
could  have  an  effect  on  the  vehicle's 
axle  weight.  To  the  extent  vehicle 
operators  are  concerned  that  the  lifts 
may  require  a  relaxation  of  existing  axle 
weight  limitations,  the  operators  should 
raise  their  concerns  with  the 
appropriate  regulatory  authority. 

B.  Definitions  in  the  FMVSS  No.  403 

As  with  the  proposed  regulatory  text 
in  the  SNPRM.  the  regulatory  text 
adopted  today  provides  for  a  generic 
definition  of  "motor  home  "  that  applies 
to  all  FMVSS.  Previously  the  term 
"motor  home"  was  defined  in  each 
standard  where  such  vehicles  were 
specifically  regulated.  As  a 
consequence,  we  developed  two  slightly 
different  definitions.  We  have  decided 
that  this  approach  was  potentially 
confusing.  Additionally,  we  have  no 
basis  for  using  the  term  differently  in 
different  standards.  Accordingly,  we 
have  added  a  definition  of  "motor 
home"  to  49  CFR  571.3.  which  governs 
the  definition  of  terms  applicable  to  all 
safety  standards.  All  standard  specific 
definitions  of  motor  homes  have  been 
removed  from  those  standards. 

C.  Delayed  Compliance  With  the  ADA 

As  noted  earlier  in  this  document, 
several  over-the-road  bus  manufacturers 
and  operators,  represented  by  the  ABA 
and  the  UMA.  raised  concerns  about 
whether  a  new  standard  would  delay 
full  implementation  of  the  ADA  to  over- 
the-road  vehicle  operators.  The 
commenters  were  concerned  that  they 
would  be  unable  to  comply  with  the 
requirements  because  lift  manufacturers 
would  focus  their  attention  on  the 
development  of  NHTSA-compliant  lifts 
and  would  be  unable  to  provide  bus 
operators  or  manufacturers  with  lifts 
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that  meet  tiif  n  i  I'^sihility  requirements 
issued  by  thu  Depdrtment  of 
Transportation.  "They  also  voiced 
concerns  that  vehicle  operators  would 
simply  not  purchase  lift-equipped 
vehicles  until  the  lifts  on  those  vehicles 
were  NHTSA-c  ompliant. 

Certainly.  NHTSA  has  no  desire  to 
delay  the  implementation  of  the  ADA 
accessibility  requirements  for  over-the- 
road  bus  operators.  However,  we  believe 
that  such  a  delay  is  unwarranted. 
Nothing  in  today's  rule  is  inconsistent 
with  the  Department's  accessibility 
requirements.  1'  Accordingly,  we  have 
no  reason  to  believe  lift  manufacturers 
will  cease  production  of  lifts  that  meet 
the  accessibility  requirements  simply 
because  some  minor  changes  may  be 
required  to  bring  their  lifts  into  full 
compliance  with  FMVSS  Nn  403 
Additionallv,  the  NHTSA  requirements 
in  FMVSS  .Njo.  403  only  apply  to  lilt.- 
manufactured  after  the  rule's  effective 
date,  and  the  requirements  of  FMVSS 
No.  404  only  apply  to  lift  equipped 
vehicles  manufactured  after  that  same 
date.  While  NHTSA  has  the  authority  to 
promulgate  safety  standards  for 
commercial  motor  vehicles  and 
equipment  that  are  already  in  use.^''  we 
are  not  exercising  that  authority  for 
these  standards.  Thus,  any  lift-equipped 
over-the-road  vehicle  manufactured 
before  the  effective  date  of  today's  rule 
will  not  need  to  be  certified  as  NHTSA 
compliant.  If  vehicle  operators  are 
concerned  they  may  not  take  delivery  of 
their  vehicles  until  after  the  effective 
date  of  today's  rule,  they  should  specify 
in  their  purchase  orders  that  the  lifts 
should  comply  with  NHTSA's 
requirements.  In  any  case,  the  burden  of 
compliance  with  NHTSA's  standards 
rests  on  the  lift  and  vehicle 
manufacturers  and  not  on  the  operators. 

XIII.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  is  not 
economically  significant.  It  is,  however, 
classified  as  significant  because  of  the 
public  policy  considerations  entailed. 
Accordingly,  the  Office  of  Management 


'^Sialic  load  test  III  measures  the  strength  of  the 
lifts  design  features  differently  than  is  contemplated 
in  the  accessibility  requirements.  This  is  bcicause 
the  accessibility  requirements  do  not  provide  any 
performance  criteria.  We  t)elieve  that  a  lift  that  can 
sustain  the  weight  specified  in  static  load  test  III 
will  lie  able  to  meet  the  design  requirements  of  the 
accessibility  requirements. 

'■*  For  further  information  on  this  authority,  see 
65  FR  41014  duly  3.  2000). 


and  Budget  has  reviewed  this 
rulemaking  document  under  E.O.  12866, 
"Regulatory  Plaiuiing  and  Review."  The 
rulemaking  action  has  also  been 
determined  to  be  significant  under  the 
Departments  regulatory  policies  and 
procedures.  The  costs  and  benefits 
associated  with  today's  rule  have  been 
briefly  discussed  earlier  in  this 
document.  For  a  more  detailed  analysis, 
please  refer  to  the  final  regulatory 
evaluation  supporting  today's  rule. 

B.  Regulaton'  Flexibility  Act 

We  have  considered  the  effects  of  this 
rulemaking  action  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
This  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses  because  it 
does  not  significantly  exceed  existing 
guidelines,  contract  specifications  and 
industry  recommended  practices.  As 
discussed  in  the  final  regulatory 
evaluation,  the  additional  costs  imposed 
by  this  rule  will  likely  have  a 
disproportionate  impact  on  small 
businesses.  However,  small 
organizations  and  small  governmental 
units  will  not  be  significantly  affected 
bv  today's  rule  since  the  potential  cost 
impacts  associated  with  this  rule  should 
only  slightly  increase  the  price  of  new 
motor  vehicles  and  of  platform  lifts.  A 
fuller  analysis  of  the  impact  of  today's 
rule  on  small  businesses,  organizations, 
and  governmental  units  may  be  found  in 
the  final  regulator},^  evaluation. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  proposed 
amendment  for  the  purposes  of  the 
National  Environmental  Policy  Act  and 
determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

D.  Executive  Order  13132  (Federalism) 

The  agency  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13132  and  has 
determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  consultation  with  State  and 
local  officials  or  the  preparation  of  a 
federalism  summary  impact  statement. 
The  final  rule  has  no  substantial  effects 
on  the  States,  or  on  the  current  Federal- 
State  relationship,  or  on  the  current 
distribution  of  power  and 
responsibilities  among  the  various  local 
officials.  The  final  rule  is  not  intended 
to  preempt  state  tort  civil  actions. 

E.  Unfunded  Mandate  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 


and  other  eiiects  ol  proposed  or  linal 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  govenmients,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  annually 
(adjusted  for  inflation  with  base  year  of 
1995).  Today's  rule  will  not  require  the 
expenditure  of  resources.  This  is 
because  the  additional  incremental  costs 
imposed  by  the  new  standards  are 
estimated  at  $3.1  million  to  $4.7  million 
per  year. 

F.  Executive  Order  12778  (Civil  Justice 
Eeform) 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  section  49  ' 
U.S.C.  30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  stcuidard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

G.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995.  a  person  is  not  required  to 
respond  to  a  collection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  OMB  control 
number.  In  the  SNPRM,  we  sought 
comment  on  the  estimated  burden,  in 
terms  of  labor  and  cost,  to  lift 
manufacturers.  We  received  no 
comments  on  the  estimated  burden. 
This  rule  imposes  new  information 
collection  requirements  in  that  both 
new  regulations  would  require  certain 
disclosures  to  third  parties. 

We  are  submitting  a  request  for  OMB 
clearance  of  the  collection  of 
information  required  under  today's 
rules.  These  requirements  and  our 
estimates  of  the  burden  to  lift  and 
vehicle  manufacturers  are  as  follows: 

•  Estimated  burden  to  lift 
manufacturers  to  produce  an  insert  for 
the  vehicle  owner's  manual  stating  the 
lift's  platform  operating  volume, 
maintenance  schedule,  and  instructions 
regarding  the  lift  operating  procedures: 
10  manufacturers  x  24  hrs  amortized 

over  5  yrs  =  48  hrs  per  year. 

•  Estimated  burden  to  lift 
manufacturers  to  produce  an  insert  for 


'<J4JH 
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the  lift  installation  instructions 
identifying  the  vehicles  on  which  the 
lift  is  designed  to  be  installed: 
10  manufacturers  x  24  hrs  amortized 
over  5  yrs  =  48  hrs  per  year. 


•  Estimated  burden  to  lift 
manufacturers  to  produce  two  labels  for 
operating  and  backup  lift  operation: 
10  manufacturers  x  24  hrs  amortized 
over  5  yrs  =  48  hrs  per  year. 


Total  estimated  burden  -  144  hrs  per 
year. 

•  Cost  to  lift  manufacturers  to 
produce: 


L^bel  for  operating  instructions  27.398  lifts  x  $0.13  per  latwi  

Label  for  backup  operations  27.398  lifts  x  $0.13  per  label  

Owners  manual  insert   - 27.398  lifts  x  $0.04  per  page  x  1  page 

Installation  instruction  insert  27.398  lifts  x  $0.04  per  page  x  1  page 

Total  annual  cost  


$3,561.74. 
$3,561.74. 
$1,095.92. 
$1,095.92. 
$9,315.32. 


H.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

/.  Plain  Language 

Executive  Order  12866  and  the 
President's  memorandum  of  June  1. 
1998.  require  each  agency  to  write  all 
rules  in  plain  language.  Todays  rule  has 
been  written  with  that  directive  in 
mind.  We  note  that  many  of  the 
requirements  of  today's  rule  are 
technical  in  nature.  As  such,  they  may 
require  some  understanding  of  technical 
terminology.  We  expect  those  parties 
directly  affected  by  today's  rule,  i.e. 
platform  lift  manufacturers  and  vehicle 
manufacturers  to  be  familiar  with  such 
terminology. 


/.  Executive  Order  13045 

Executive  Order  13045  applies  to  any 
rule  that:  (1)  Is  determined  to  be 
"economically  significant"  as  defined 
under  E.O.  12866.  and  (2)  concerns  an 
environmental,  health  or  safety  risk  that 
NHTSA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

As  noted  earlier,  this  rule  is  not 
economically  significant. Additionally, 
this  rule  will  not  have  a 
disproportionate  effect  on  children.  This 
rulemaking  directly  involves  decisions 
based  on  health  risks  that  affect  children 
only  to  the  extent  that  a  child  is  the 
intended  user  of  a  platform  lift. 

K.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  requires  NHTSA  to 
evaluate  and  use  existing  voluntary 
consensus  standards  ''•  in  its  regulatory 


activities  unless  doing  so  would  be 
inconsistent  with  applicable  law  (e.g., 
the  statutory  provisions  regarding 
NHTSA's  vehicle  safety  authority)  or 
otherwise  impractical.  In  meeting  that 
requirement,  we  are  required  to  consult 
with  voluntary,  private  sector, 
consensus  standards  bodies.  Examples 
of  organizations  generally  regarded  as 
voluntary  consensus  standards  bodies 
include  the  American  Society  for 
Testing  and  Materials  (ASTM),  the  SAE. 
and  the  American  National  Standards 
Institute  (ANSI).  If  NHTSA  does  not  use 
available  and  potentially  applicable 
voluntary  consensus  standards,  we  are 
required  by  the  Act  to  provide  Congress, 
through  OMB.  an  explanation  of  the 
reasons  for  not  using  such  standards. 

The  equipment  standard  was  drafted 
to  include  or  exceed  all  existing 
government  (FTA.  ADA)  and  voluntary 
industry  {e.g..  SAE)  standards.  The  table 
in  Appendix  A  shows  the  source  of  each 
requirement  in  FMVSS  No.  403.  The 
reader  should  note  that  only  three 
requirements  were  added  by  NHTSA 
that  do  not  already  exist  in  other 
standards.  Of  these  three,  two  are  based 
on  a  comment  on  the  NPRM  by  a  service 
transportation  provider. 


XpjMlldi  v  In  I'i  r.iiuhii' 

Summary  of  Requirements  in  Proposed  FMVSS  141,  "Platform  Lifts  for  Accessible  Motor  Vehicles"  and 

Their  Antecedents 


Requirement 


ThreshoW  warr>ing  signal  _ 

Max  platlorm  velocity 

Max  plattorm  acceleration  

Max  noise  level  

Unobstructed  p(at1orm  operating  volume 

Plattorm  surface  protrusions      

Gaps,  transitions  and  openings 

Plattorm  deflection 

Edge  guards  

Wheelchair  retention  dynamic  static  

Inner  roll  stop      

Handrails  

Platform  markings 


Based  on  '8 


SAE 

ADA. 

FTA. 

FTA 

ADA 

FTA. 

FTA. 

FTA. 

FTA, 

ADA, 

FTA, 

ADA. 

RA 


FTA 
ADA   SAE 


ADA 

ADA  SAE. 
ADA,  SAE. 
ADA  SAE. 
FTA,  SAE. 
ADA 
SAE. 


'^Voluntary  consensus  standards  are  technical 
standards  develi)p<>d  or  a<loptL>d  by  voluntary 
consensus  standards  tiodies.  Technical  standards 


are  defined  by  the  NTTAA  as  "performance-based 
or  design-specific  technical  specincalions  and 
related  management  systems  practices."  They 


pertain  to  "products  and  processes,  such  as  size, 
strength,  i>r  technical  performance  of  a  product, 
process  or  material." 
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SuMMAPY  OF  Requirements  in  Proposed  FMVSS  141,  "Platfork'  L;-^s  for  Accessible  Motor  Vehicles" 

Their  Antecedents— Continued 


AND 


Requirement 

Plartorm  lighting  

Platform  slip  resistance  

Plattorm  free  fall  limits  

Controi  systems  

Jacking  prevention 

Backup  operation 

Interlocks   onginal  NPRM  5 

2  new  10  the  SNPRM  

Owner  s  manual  insert         

Installation  instruction  insert  

Static  Load  Test  i    Working  Load   litl  must  operate  normally  with  600  pound  load  

Static  Load  Test  II    Proof  Load   lifi  must  sustain  a  load  of  1800  lbs  and  operate  normally  after  the 

load  IS  removed   Safety  Factor  =  3 
Static  Load  Test  ni   Ultimate  Load   im  must  sustain  a  load  ot  2400  lbs  without  failure,  but  does  not 

need  to  operate  after  removal   SF=4 

Environmental  resistance  tor  externally  mouniea  lifts  

Fatigue  Endurance       

Operations  Counter  


Based  on  '^ 


FTA,  ADA 

FTA,  ADA 

ADA 

FTA.  ADA 

FTA,  SAE 

FTA.  ADA.  SAE. 

FTA.  ADA. 

No  comparat>le  existing  provision 

No  comparable  existing  provision 

SAE. 

FTA,  ADA,  SAE. 

FTA. 

SAE 

SAE  (based  on  FMVSS  209). 
FTA,  SAE 
FTA  (optional) 


List  of  Subjects  in  49  CFR  Part  571 

Imports,  Incorjiurdtinn  by  reference. 
Motor  vehicle  safety,  Motor  vehicles. 
Rubber  and  rubber  products.  Tires. 

In  cnnsidpratinn  of  the  foregoing,  49 
CFR  part  571  iv  .uTMinii'd  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

J.  The  authority  citatidii  fi  r  pin  "i~, 
of  title  49  continues  to  read  as  follows: 

Authority:  149  U.S.C.  322.  30111.  30115, 
30117.  30166  delegation  of  authority  at  49 
CFR  1.50. 

2.  Section  571.3  is  amended  by 
adding  a  definition  of  "motor  home"  to 
section  571.3(b),  in  alphabetical  order, 

:i<:  follnws' 

§571  3     Definitions 


16  "Based  on"  means  that  the  standard  or 
regulation  shown  in  this  column  incorporated  a 
requirement  for  the  named  area  of  lift  operation. 
The  proposed  NHTSA  requirement  may.  or  may  not 
l>e.  identical  to  the  requirement  in  the  antecedent 
standard. 

ADA  =  49  CFR  part  38,  Regulations  promulgated 
by  DOT  to  implement  the  transportation 
accessibility  requirements  of  the  Americans  with 
Disabilities  Act,  pursuant  to  guidelines  issued  by 
the  Architectural  and  Transportation  Barriers 
Compliance  Board. 

FTA  =  Federal  Transit  Administration  Guideline 
Specifications  for  Passive  and  Active  Lifts, 
procurement  guidelines. 

SAE  =  Society  of  Automotive  Engineers  )2309. 
"Design  Considerations  for  Wheelchair  Lifts  for 
Entry  to  or  Exit  from  a  Personally  Licensed 
Vehicle."  an  industry  consensus  voluntary 
standard,  which  itself  is  based  primarily  on  the 
Department  of  Veterans'  Affairs  procurement 
requirements.  The  DVA  now  uses  the  SAE  standard 
as  an  alternative  to  its  procurement  standard. 


(b)  Other  definitions.  As  used  in  this 
chapter  — 

***** 

Motor  home  means  a  multi-purpose 
vehicle  with  motive  power  that  is 
designed  to  provide  teraporar\' 
residential  accommodations,  as 
evidenced  by  the  presence  of  at  least 
four  of  the  following  facilities:  Cooking; 
refrigeration  or  ice  box;  self-contained 
toilet;  heating  and/or  air  conditioning;  a 
Pdtable  water  supply  system  including 
d  faucet  and  a  sink;  and  a  separate  110- 
125  volt  electrical  power  supply  and/ or 
an  IP  gas  supply. 
***** 

3.  Section  571  105  is  amended  by 
removing  the  definition  of  motor  home 
contained  in  §571.105  S4,  Definitions. 

4.  Section  571.201  is  amended  by 
removing  the  definition  of  motor  home 
contained  in  §571.201  S3,  Definitions. 

5.  Section  571.205  is  amended  by 
removing  the  definition  of  motor  home 
contained  in  §571.205  S4,  Definitions. 

6.  Section  571.208  is  amended  by 
removing  and  reserving  §  571.208 
S4. 2. 4. 1(a). 

7.  Section  571.403  is  added  to  read  as 
follows: 

§571.403     Standard  No  403:  Platform  lift 
systems  for  motor  vehicles 

Si.  Scope  This  .stdiidrird  spin  ifies 
requirements  for  piatforir.  iift^  used  to 
assist  persons  with  hmited  mobility  in 
entering  or  leaving  a  vehicle, 

52.  Purpose  Thf  purpose  of  this 
standard  is  to  prevent  injuries  and 
fdtalities  to  passengers  and  bystanders 
(luring  the  operation  of  platforiri  lifts 
installed  in  motor  vehicles. 

53.  Apolication  This  standard 
applies  to  platform  lifts  de'-igned  to 


carry  passengers  into  and  out  of  motor 
vehicles. 

S4.  Definitions. 

Bridging  device  means  that  portion  of 
a  platform  lift  that  provides  a 
transitional  surface  between  the 
platform  stirface  and  the  surface  of  the 
vehicle  floor  within  the  platform 
threshold  area. 

Cycle  means  deploying  a  platform  lift 
from  a  stowed  position,  lowering  the  lift 
to  the  ground  level  loading  position, 
raising  the  lift  to  the  vehicle  floor 
loading  position,  and  stowing  the  lift. 
The  term  includes  operation  of  any 
wheelchair  retention  device,  bridging 
device,  and  inner  roll  stop. 

Deploy  means  with  respect  to  a 
platform  lift,  its  movement  from  a 
stowed  position  to  one  of  the  two 
loading  positions.  With  respect  to  a 
wheelchair  retention  device  or  inner  roll 
stop,  the  term  means  the  movement  of 
the  device  or  stop  to  a  fully  functional 
position  intended  to  prevent  a  passenger 
from  disembarking  the  platform  or  being 
pinched  between  the  platform  and 
vehicle. 

Floor  reference  plane  means  the  plane 
perpendicular  to  the  longitudinal 
vehicle  reference  plane  for  platform  lifts 
that  deploy  from  the  side  of  the  vehicle 
or  perpendicular  to  the  transverse 
vehicle  reference  plane  for  platform  lifts 
that  deploy  from  the  rear  of  the  vehicle, 
and  tangent  to  the  outermost  edge  of  the 
vehicle  floor  surface  adjacent  to  the  lift 
platform.  (See  figure  1.) 

Gap  means  a  discontinuity  in  a  plane 
surface,  or  between  two  adjacent 
surfaces. 

Inner  roll-stop  means  a  device  that  is 
located  at  the  edge  of  the  platform  that 
a  passenger  or  mobility  aid  must 
traverse  when  entering  and  exiting  the 
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platform  from  the  vehicle  floor  loading 
position  and  that  is  designed  to  retain 
mobility  aids  on  the  platform  surface 
during  the  range  of  passenger  operation. 

Lift  reference  plane  means  the  plane 
that  is  defined  by  two  orthogonal  axes 
passing  through  the  geometric  center  of 
the  platform  surface  of  a  platform  lift. 
One  axis  is  perpendicular  to  the 
platform  reference  plane  and  the  other 
is  parallel  to  the  direction  of  wheelchair 
travel  during  loading  of  the  lift.  [See 
figure  1.) 

Loading  position  means,  with  respect 
to  a  platform  lift,  a  position  at  which  a 
passenger  can  either  embark  or 
disembark  the  lift.  The  two  loading 
()ositions  are  at  vehicle  floor  and  ground 
l.'vel. 

Longitudinal  vehicle  reference  plane 
means  the  plane  that  is  perpendicular  to 
the  floor  reference  plane  and  contains 
the  longitudinal  axis  of  the  vehicle 
when  the  vehicle  body  is  level  and 
moves  along  with  the  vehicle  body  in 
response  to  the  loading  of  the  vehicle 
suspension.  (See  figure  1.) 

Outer  harrier  is  a  particular 
wheelchair  retention  device  that  is 
located  on  the  edge  of  the  platform,  is 
traversed  during  ground  level  loading 
and  unloading,  and  is  designed  to  retain 
wheelchairs  on  the  platform  surface 
during  the  range  of  passenger  operation. 

Platform  means  that  portion  of  a 
platform  lift  on  which  the  mobility  aid 
or  passenger  rests  while  being  raised  or 
lowered. 

Platform  lift  means  a  level  change 
device,  including  any  integration  of 
existing  vehicle  components,  and 
excluding  a  ramp,  used  to  assist  persons 
with  limited  mobility  in  entering  or 
leaving  a  vehicle. 

Platform  reference  plane  means  a 
plane  tangent  to  the  platform  surface  at 
its  geometric  center.  (See  figure  1.) 

Platform  surface  means  the  passenger- 
carrying  surface  of  the  lift  platform. 

Platform  threshold  area  means  the 
rec:tangular  area  of  the  vehicle  floor 
defined  by  moving  a  line  that  lies  on  the 
portion  of  the  edge  of  the  vehicle  floor 
directly  adjacent  to  the  platform, 
through  a  distance  of  457  mm  (18 
inches)  across  the  vehicle  floor  in  a 
direction  perpendicular  to  the  edge. 
Any  portion  of  a  bridging  device  that 
lies  on  this  area  must  be  considered  part 
of  that  area. 

Private  use  lift  means  a  platform  lift 
certified  to  the  requirements  for  private 
use  lifts  and  rmjuirements  in  this 
standard  for  all  lifts. 

Public  use  lift  means  a  platform  lift 
certified  to  the  requirements  for  public 
use  lifts  and  requirements  in  this 
standard  for  all  lifts. 


Range  of  passenger  operation  means 
the  portion  of  the  lift  cycle  during 
which  the  platform  is  at  or  between  the 
vehicle  floor  and  ground  level  loading 
positions  excluding  any  stow  and 
deploy  operations. 

Standard  test  load  means  a  static  load 
or  mass  centered  on  the  test  pallet  such 
that  the  total  combined  mass  for  public- 
use  lifts  shall  be  272  kg  (600  lb),  and  the 
total  combined  mass  for  private-use  lifts 
shall  be  the  lift  manufacturer's  stated 
rated  load  or  181  kg  (400  lb),  whichever 
is  greater. 

Stow  means  with  respect  to  a 
platform,  its  movement  from  a  position 
within  the  range  of  passenger  operation 
to  the  position  maintained  during 
normal  vehicle  travel;  and.  with  respect 
to  a  wheelchair  retention  device, 
bridging  device,  or  inner-roll  stop,  its 
movement  from  a  fully  functional 
position  to  a  position  intended  to  allow 
a  passenger  to  embark  or  disembark  the 
platform. 

Test  pallet  means  a  platform  on  which 
required  test  loads  are  placed  for 
handling  and  moving. 

Transverse  vehicle  reference  plane 
means  the  plane  that  is  perpendicular  to 
the  floor  reference  plane  and  contains 
the  transverse  axis  of  the  vehicle  when 
the  vehicle  body  is  level  and  that  moves 
along  with  the  vehicle  body  in  response 
to  the  loading  of  the  vehicle  suspension. 
(See  figure  1.) 

Wheelchair  retention  device  means  a 
device  designed  to  prevent  wheelchairs 
from  leaving  the  edge  of  the  platform 
used  for  ground  level  loading  and 
unloading  during  the  range  of  passenger 
operation. 

S5.  Incorporation  by  reference. 

55.1  The  Society  of  Automotive 
Engineers  (SAE)  Recommended  Practice 
J578.  revised  |une  1995,  "Color 
Specification"  (SAE  )578,  rev.  June  95) 

s  hereby  incorporated  into  S6.1.4  by 
reference. 

55.2  The  Society  of  Automotive 
Engineers  (SAE)  Recommended  Practice 
1211/1.  revised  March  1995 
"Instrumentation  for  Impact  Test — Part 

1  — Electronic  Instrumentation"  (SAE 
1211/1.  rev.  Mar  95)  is  hereby 
incorporated  into  S6.2.3  by  reference. 

55.3  The  American  Society  for 
Testing  and  Materials  (ASTM) 
Recommended  Practice  B456-95 
"Standard  Specification  for 
Electrodeposited  Coatings  of  Copper 
Plus  Nickel  Plus  Chromium  and  Nickel 
Plus  Chromium"  (ASTM  B456-95)  is 
hereby  incorporated  into  S6.3.1  by 
reference. 

55.4  The  Rehabilitation  Engineering 
and  Assistive  Technology  Society  of 
North  America  (ANSI/RESNA)  Standard 
WC/Vol. 1-1998  Section  13. 


"Determination  of  Coefficient  of 
Friction  of  Test  Surfaces"  (ANSI/ 
RESNA  WC/Vol.  1—1998.  sec.  13)  is 
hereby  incorporated  into  S7.2.2  by 
reference. 

55.5  The  American  Society  for 
Testing  and  Materials  (ASTM) 
Recommended  Practice  Bl  17-97 
"Standard  Practice  for  Operating  Salt 
Spray  (Fog)  Apparatus"  (ASTM  B117- 
97)  is  hereby  incorporated  into  S7.3.2  by 
reference. 

55.6  The  Director  of  the  Federal 
Register  approved  the  materials 
incorporated  by  reference  in  accordance 
with  5  use.  552(a)  and  1  CFR  part  51 
(See  §571.5  of  this  part).  Copies  of  the 
materials  may  be  inspected  at  NHTSA's 
Technical  Reference  Library,  400 
Seventh  Street  SW..  Room  5109. 
Washington.  DC  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW..  Suite  700.  Washington.  DC. 

S5.6.1     The  SAE  materials  referred  to 
in  S5.1  and  S5.2  are  available  from  the 
Society  of  Automotive  Engineers,  Inc., 
400  Commonwealth  Drive.  Warrendale. 
PA.  15096. 

S5,'6.2     The  ASTM  materials  referred 
to  in  S5.3  and  S5.5  are  available  from 
ASTM  International,  100  Barr  Harbor 
Drive.  PO  Box  C700.  West 
Conshohocken.  PA  19428-2959. 

S5.6.3     The  ANSI/RESNA  materials 
referred  to  in  S5.4  are  available  from 
RESNA.  1700  North  Moore  St..  Suite 
1540.  Arlington.  VA  2220^1903. 

S6.  Requirements. 

(a)  Each  platform  lift  must  comply 
with  the  requirements  for  private  use 
lifts  or  public  use  lifts  and  with  the 
requirements  for  all  lifts. 

(b)  Each  public  use  lift  must 

(1)  Comply  with  the  requirements  for 
public  use  lifts  and  with  the 
requirements  for  all  lifts. 

(2)  Bear  a  label  with  the  words 
"IX)T— Public  Use  Lift"  as  certification 
of  compliance  with  the  requirements 
specified  in  paragraph  S6(b)(l). 

(c)  Each  private  use  lift  must 

(1)  Comply  with  the  requirements  for 
private  use  lifts  and  with  the 
requirements  for  all  lifts. 

(2)  Bear  a  label  with  the  words 
"DOT — Private  Use  Lift"  as  certification 
of  compliance  with  the  requirements 
specified  in  S6(c)(l). 

(d)  Platform  lifts  suitable  for 
installation  on  buses,  school  buses,  and 
MPVs  other  than  motor  homes  with  a 
GVWR  greater  than  4,536  kg  (10.000  lb.), 
except  motor  homes,  must  be  certified 
by  the  manufacturer  as  meeting  the 
requirements  for  public  use  lifts.  For 
platform  lifts  suitable  for  installation  on 
all  other  vehicles,  the  manufacturer  may 
select  the  option  of  certifying 
comphance  with  either  the  public  use 
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lift  requirements  or  the  private  use  lift 
requirements  of  this  standard  at  the  time 
it  certifies  the  vehicle  and  may  not 
thereafter  select  a  different  option  for 
the  vehicle. 

(e)  For  all  lifts,  where  a  range  of 
values  is  specified,  the  equipment  must 
meet  the  requirements  at  all  points 
within  the  range. 

(f)  The  test  procedures  in  S7  are  used 
to  determine  compliance  with  all 
requirements,  except  S6.6.  S6.7.5.  S6.12 
andS6.13. 

56.1  Threshold  warning  signal. 
S6.1.1     Except  whf^n  the  platform  lift 

is  operated  manuallv  in  backup  mode  as 
required  by  S6.9.  the  lift  must  meet  the 
requirements  of  S6.1.2  and  S6.1.3.  The 
lift  is  tested  in  accordance  with  S7.4  to 
determine  compliance  with  this  section. 

S6.1.2.     Private-use  lifts:  Except  for 
platform  lifts  where  platform  loading 
takes  pla(.('  whoUv  over  the  vehicle 
floor,  a  visual  or  audible  warning  must 
activate  if  the  platform  is  more  than  25 
mm  (1  inch)  bt^low  the  platform 
threshold  area  and  [xirtions  of  a 
passenger  s  body  or  mobility  aid  is  on 
the  platform  threshold  area  defined  in 
S4  when  tested  in  accordance  with  S7.4. 

56.1.3  Public-use  lifts:  A  visual  and 
audible  warning  must  activate  if  the 
platform  is  more  than  25  mm  (1  inch] 
below  the  platform  threshold  area  and 
portions  of  a  passengers  body  or 
mobility  aid  is  on  the  platform 
threshold  area  defined  in  S4  when 
tested  in  accordance  with  S7  4. 

56.1.4  The  visual  warning  required 
by  S6.1.2  and  S6.1.3  must  be  a  flashing 
red  beacon  as  defined  in  SAE  |578,  June 
95,  must  have  a  minimum  intensity  of 
20  candela,  a  frequency  from  1  to  2  Hz. 
and  must  be  installed  such  that  it  does 
not  require  more  than  ±15  degrees  side- 
to-side  head  rotation  as  viewed  by  a 
passenger  backing  onto  the  platform 
from  the  interior  of  the  vehicle.  If  a  lift 
has  only  a  visual  alarm  and  the  lift 
manufacturer  specifies  that  the 
passenger  must  load  onto  the  platform 
in  a  forward  direction  from  the  vehicle 
floor,  the  visual  alarm  must  be  located 
such  that  it  does  not  require  more  than 
±15  degrees  side-to-side  head  rotation 
as  viewed  by  a  passenger  traversing 
forward  onto  the  platform. 

56.1.5  The  audible  warning  required 
by  S6.1.2  and  S6.1.3  must  be  a 
minimum  of  85  dBA  between  5UU  and 
3000  Hz. 

56.1.6  The  intensity  of  the  visual  or 
audible  warnings  required  by  S6.1.2  and 
SB. 1.3  is  measured  at  the  location  914 
mm  (3  ft)  above  the  center  of  the 
platform  threshold  area.  (See  figure  2.) 

56.2  Platform  lift  operational 
requirements. 


56.2.1  General.  Throughout  the 
range  of  passenger  operation  and  during 
the  lift  operations  specified  in  S7.6.  the 
platform  lift  must  meet  the  requirements 
of  S6.2.2  through  S6.2.4.  These 
requirements  must  be  satisfied  both 
with  and  without  a  standard  load  on  the 
lift  platform,  except  for  S6.2.2.2,  which 
must  be  satisfied  without  any  load. 

56.2.2  Maximum  platform  velocity. 
S6.2.2.1     Throughout  the  range  of 

passenger  operation  specified  in  S7.9.4 
through  S7.9.7,  both  the  vertical  and 
horizontal  velocity  of  the  platform  must 
be  less  than  or  equal  to  152  mm  (6 
inches)  per  second  when  measured  at 
the  geometric  center  of  the  platform 
when  the  platform  is  unloaded  and  at 
the  geometric  center  of  the  top, 
horizontal  surface  of  the  standard  load 
specified  in  S7.1.1  when  the  platform  is 
loaded. 

SB. 2. 2. 2     During  the  stow  and  deploy 
operations  specified  in  S7.9.3  and 
S7.9.8.  both  the  vertical  and  horizontal 
velocity  of  any  portion  of  the  platform 
must  be  less  than  or  equal  to  305  mm 
(12  inches)  per  second. 

S  6 . 2 . 3     Maxim  um  plo  tform 
acceleration.  Throughout  the  range  of 
passenger  operation  specified  in  S7.9.4 
through  S7.9.7,  both  the  horizontal  and 
vertical  acceleration  of  the  platform 
must  be  less  than  or  equal  to  0.3  g  after 
the  accelerometer  output  is  filtered  with 
a  channel  frequency  class  (CFC)  3  filter. 
The  filter  must  meet  the  requirements  of 
SAE  Recommended  Practice  J211/1.  rev. 
Mar  95  with  Fh  =  3  Hz  and  Fn  =  5  Hz. 
The  accelerometer  is  located  at  the 
geometric  center  of  the  platform  and  is 
mounted  directly  on  the  platform  when 
it  is  unloaded  and  on  the  geometric 
center  of  the  top,  horizontal  surface  of 
the  standard  load  specified  in  S7.1.1 
when  the  platform  is  loaded. 

S6.2.4     Maximum  noise  level  of 
public  use  lifts.  Except  as  provided  in 
S6.1.5,  throughout  the  range  of 
passenger  operation  specified  in  S7.9,4 
through  S7.9.7.  the  noise  level  of  a 
public  use  lift  may  not  exceed  80  dBa 
as  measured  at  any  lift  operator's 
position  designated  by  the  platform  lift 
manufacturer  for  the  intended  vehicle 
and  in  the  area  on  the  lift  defined  in 
S6.4.2.1  and  S6,4.2.2.  Lift  operator 
position  measurements  are  taken  at  the 
vertical  centerline  of  the  control  panel 
30.5  cm  (12  in)  out  from  the  face  of  the 
control  panel.  In  the  case  of  a  lift  with 
a  pendant  control,  measurement  is  taken 
at  the  vertical  centerline  of  the  control 
panel  .10.5  cm  (12  in)  out  from  the  face 
of  the  control  panel  while  the  control 
panel  is  in  its  stowed  or  stored  position. 
For  the  lift  operator  positions  outside  of 
the  vehicle,  measurements  are  taken  at 
the  intersection  of  a  horizontal  plane 


157  cm  (62  in)  above  the  ground  and  the 
vertical  centerline  of  the  face  of  the 
control  panel  after  it  has  been  extended 
30.5  cm  (12  in)  out  from  the  face  of  the 
control  panel. 

56.3  Environmental  resistance. 

56 . 3 . 1  Internally  moun  ted  platform 
lifts.  On  platform  lifts  and  their 
components  internal  to  the  occupant 
compeirtment  of  the  vehicle  when 
stowed,  attachment  hardware  must  be 
free  of  ferrous  corrosion  on  significant 
surfaces  except  for  permissible  ferrous 
corrosion,  as  defined  in  FMVSS  No. 
209,  at  peripheral  surface  edges  or  edges 
of  holes  on  under-floor  reinforcing 
plates  and  washers  after  being  subjected 
to  the  conditions  specified  in  S7.3. 
Alternatively,  such  hardware  must  be 
protected  against  corrosion  by  an 
electrodeposited  coating  of  nickel,  or 
copper  and  nickel  with  at  least  a  service 
condition  number  of  SC2,  and  other 
attachment  hardware  must  be  protected 
by  an  electrodeposited  coating  of  nickel, 
or  copper  and  nickel  with  a  service 
condition  number  of  SCl,  in  accordance 
with  ASTM  B456-95.  but  such 
hardware  may  not  be  racked  for 
electroplating  in  locations  subjected  to 
maximum  stress.  The  lift  must  be 
accompanied  by  all  attachment 
hardware  necessan.'  for  its  installation 
on  a  vehicle. 

56.3.2  Externally  mounted  platform 
lifts.  On  platform  lifts  and  their 
components  external  to  the  occupant 
compartment  of  the  vehicle  when 
stowed,  the  lift  and  its  components 
must  be  free  of  ferrous  corrosion  on 
significant  surfaces  except  for 
permissible  ferrous  corrosion,  as 
defined  in  FMVSS  No.  209,  at 
peripheral  surface  edges  and  edges  of 
holes  and  continue  to  function  properly 
after  being  subjected  to  the  conditions 
specified  in  S7.3.  The  lift  must  be 
accompanied  by  all  attachment 
hardware  necessary  for  its  installation 
on  a  vehicle. 

56.4  Platform  requirements. 

56.4.1  Genera/  Throughout  the 
range  of  passenger  operations  and 
during  the  platform  lift  operations 
specified  in  S7.9.4  through  S7.9.7.  the 
platform  lift  must  meet  the  requirements 
of  S6.4.2  through  S6.4.12.  The 
requirements  of  S6.4.2  through  S6.4.6. 
S6.4.7.4,  S6.4.9.4,  S6.4.9,5,  S6.4.9.6,  and 
S6.4.9,8  must  be  satisfied  both  with  and 
without  a  standard  load  on  the  hft 
platform 

56.4.2  Unobstructed  platform 
operating  volume. 

S6.4.2. 1     Public  use  lifts.  For  public 
use  lifts,  the  minimum  platform 
operating  volume  is  the  sum  of  an  upper 
part  and  a  lower  part  (see  Figure  3).  The 
lower  part  is  a  rectangular  solid  whose 
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base  is  725  mm  (28.5  in)  widi  .  . 
length  of  the  platform  surface,  whose 
height  is  50  mm  (2  in),  and  which  is 
resting  on  the  platform  surface  with 
each  side  of  the  base  parallel  with  the 
nearest  side  of  the  platform  surface.  The 
width  is  perpendicular  to  the  lift 
reference  plane  and  the  length  is 
parallel  to  the  lift  reference  plane  (See 
Figure  1).  The  upper  part  is  a 
rectangular  solid  whose  base  is  760  mm 
(30  in)  by  1.220  mm  (48  in)  long,  whose 
height  is  711  mm  (28  in),  and  whose 
base  is  tangent  to  the  top  surface  of  the 
lower  rectangular  solid  (see  Figure  3). 
The  centroids  of  both  the  upper  and 
lower  parts  coincide  with  the  vertical 
centroidal  axis  of  the  platform  reference 
plane  (see  Figure  1 ). 

S6.4.2.2     Private  use  lifts.  For  private 
use  lifts,  the  platform  operating  volume 
is  as  specified  by  the  lift  manufacturer 
and  identified  in  the  lift  insert  to  the 
vehicle  owner's  manual. 

56.4.3  Platform  surface  protrusions. 

56.4.3.1  Public  use  lifts.  For  public 
use  lifts,  except  as  required  for 
deployment  of  the  wheelchair  retention 
device  and  inner  roll  stop,  throughout 
the  range  of  passenger  operation,  the 
platform  surface  may  not  have 
protrusions  which  rise  more  than  6.5 
mm  (0.25  in)  above  the  platform  surface, 
measured  perpendicular  to  the  platform 
surface  by  a  device  with  its  base 
centered  between  50-100  mm  (2—4  in) 
from  the  protrusion.  Any  cross-sectional 
dimension  of  the  base  of  the  protrusion 
measurement  device  must  be  greater 
than  or  equal  to  25mm  (1  in)  and  less 
than  or  equal  to  50  mm  (2  in). 

56.4.3.2  Private  use  lifts.  For  private 
use  lifts,  except  as  required  for 
deployment  of  the  wheelchair  retention 
device  and  inner  roll  stop,  the  platform 
surface  may  not  have  protrusions  which 
rise  more  than  13  mm  (0.5  in)  above  the 
platform  surface,  measured 
perpendicular  to  the  platform  surface  by 
a  device  with  its  base  centered  between 
50-100  mm  (2-4  in)  from  the 
protrusion.  All  portions  of  the  sides  of 

a  protrusion  that  are  between  6.5  mm 
(0.25  in)  and  13  mm  (0.5  in)  above  the 
platform  must  have  a  slope  not  greater 
than  1:2,  measured  with  respect  to  the 
platform  surface  at  the  location  of  the 
protrusion.  Any  cross-sectional 
dimension  of  the  base  of  the  protrusion 
measurement  device  must  be  greater 
than  or  equal  to  25mm  (1  in)  and  less 
than  or  equal  to  50  mm  (2  in). 

56.4.4  Gups,  transitiorjs  and 
openings. 

S6.4.4.1     When  the  platform  lift  is  at 
the  ground  level  loading  position,  any 
vertical  surface  transition  measured 
perpendicular  to  the  ground  over  which 
a  passenger  may  traverse  lo  enter  or  exit 


:;.    i  idtform,  may  not  be  greater  than  6.5 
mm  (0.25  in).  When  the  lift  is  at  the 
vehicle  level  loading  position,  any 
vertical  surface  transition  measured 
perpendicular  to  the  platform  threshold 
area  over  which  a  passenger  may 
traverse  to  enter  or  exit  the  platform, 
may  not  be  greater  than  6.5  mm  (0.25 
in). 

56.4.4.2  When  the  platform  lift  is  at 
the  ground  or  vehicle  level  loading 
position,  the  slope  of  any  surface  over 
which  a  passenger  may  traverse  to  enter 
or  exit  the  platform  must  have  aVise  to 
run  not  greater  than  1:2  on  the  portion 
of  the  rise  between  6.5  mm  (0.25  in)  and 
13  mm  (0.5  in),  and  1:8  on  the  portion 
of  the  rise  between  13  mm  (0.5  in)  and 
75  mm  (3  in).  The  rise  of  any  sloped 
surface  may  not  be  greater  than  75  mm 
(3  inches).  When  the  lift  is  at  the  ground 
level  loading  position,  measurements 
are  made  perpendicular  to  the  ground. 
When  the  lift  is  at  the  vehicle  level 
loading  position,  measurements  are 
made  perpendicular  to  the  platform 
threshold  area. 

56.4.4.3  When  the  inner  roll  stop  or 
any  outer  barrier  is  deployed,  any  gap 
between  the  inner  roll  stop  and  lift 
platform  and  any  gap  between  the  outer 
barrier  and  lift  platform  must  prevent 
passage  of  the  clearance  test  block 
specified  in  S7.1.3  when  its  long  axis  is 
held  perpendicular  to  the  platform 
reference  plane. 

56.4.4.4  When  the  platform  is  at  the 
vehicle  floor  or  ground  level  loading 
position,  any  horizontal  gap  over  which 
a  passenger  may  traverse  to  enter  or  exit 
the  platform  must  prevent  passage  of  a 
13  mm  (0.5  inch)  diameter  sphere. 

56.4.4.5  Anv  opening  in  that  portion 
of  the  platform  surface  that  coincides 
with  the  unobstructed  platform 
operating  volume  described  in  S6.4.2 
must  prevent  passage  of  a  19  mm  (0.75 
inch)  diameter  sphere. 

56.4.4.6  Any  gap  between  the 
platform  sides  and  edge  guards  which 
move  with  the  platform  must  prevent 
passage  of  a  13  mm  (0.5  inch)  diameter 
sphere.  Where  structures  fixed  to  the 
vehicle  are  used  as  edge  guards,  the 
horizontal  gap  between  the  platform 
side  and  vehicle  structure  must  prevent 
passage  of  a  6.5  mm  (0.25  inah) 
diameter  sphere. 

S6.4.5     Platform  deflection  The 
angle  of  the  platform,  when  stationary, 
relative  to  the  vehicle  floor  reference 
plane  may  not  be  more  than  1.8  degrees 
with  no  load  on  the  platform.  The  angle 
of  the  platform  loaded  with  a  standard 
load,  when  stationary,  may  not  deflect 
more  than  3  degrees  from  its  unloaded 
position.  The  angles  are  measured 
between  axes  perpendicular  to  the 


vehicle  floor  and  platform  reference 
planes. 

56.4.6  Edge  guards 

56.4.6.1  The  platform  lift  must  have 
edge  guards  that  extend  continuously 
along  each  side  of  the  lift  platform  to 
within  75  mm  (3  inches)  of  the  edge  of 
the  platform  that  is  traversed  while 
entering  and  exiting  the  platform  from 
the  ground  level  loading  position.  The 
edge  guards  must  be  parallel  lo  the 
direction  of  wheelchair  movement 
during  loading  and  unloading. 

56.4.6.2  Edge  guards  that  move  with 
the  platform  must  have  vertical  sides 
facing  the  platform  surface  and  a 
minimum  height  of  38  mm  (1.5  inches), 
measured  vertically  from  the  platform 
surface. 

56.4.6.3  Except  whenever  any  part 
of  the  platform  surface  is  below  a 
horizontal  plane  75  mm  (3  inches) 
above  the  ground,  edge  guards  must  be 
deployed  throughout  the  range  of 
passenger  operation. 

56.4.7  Wheelchair  retention. 

56.4.7.1  Impact  I.  Except  for 
platform  lifts  designed  so  that  platform 
loading  takes  place  wholly  over  the 
vehicle  floor,  the  lift  must  have  a  means 
of  retaining  the  test  device  specified  in 
S7.1.2.  After  impact,  the  test  device 
must  remain  upright  with  all  of  its 
wheels  on  the  platform  surface 
throughout  its  range  of  passenger 
operation,  except  as  provided  in 
S6.4.7.4.  The  lift  is  tested  in  accordance 
with  S7.7  to  determine  compliance  with 
this  section. 

56.4.7.2  Impact  II.  For  platform  lifts 
designed  so  that  platform  loading  takes 
place  whollv  over  the  vehicle  floor,  the 
lift  must  have  a  means  of  retaining  the 
test  device  specified  in  S7.1.2.  After 
impact,  the  test  device  must  remain 
upright  with  all  of  its  wheels  on  the 
platform  surface,  throughout  the  range 
of  passenger  operation,  except  as 
provided  in  S6.4.7.4.  The  lift  is  tested  in 
accordance  with  S7.7  to  determine 
compliance  with  this  section. 

56.4.7.3  Ov'er/of7d.  The  deployed 
wheelchair  retention  device(s)  must  be 
capable  of  sustaining  7.117  N  (1,600  lb 
force)  when  tested  in  accordance  with 
S7.13.  No  separation,  fracture,  or 
breakage  of  the  wheelchair  retention 
device  mav  occur  as  a  result  of 
conducting  the  test  in  S7.13. 

56.4.7.4  Deployment.  Except 
whenever  any  part  of  the  platform 
surface  is  below  a  horizontal  plane  75 
mm  (3  in)  above  the  ground,  the 
wheelchair  retention  device(s)  must  be 
deployed  throughout  the  range  of 
passenger  operation. 

56.4.8  Inner  roll  stop. 
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56.4.8.1  Public  use  lifts.  Public  use 
lifts  must  have  an  inner  roll  stop  that 
meets  the  requirements  of  S6.4.8.3. 

56.4.8.2  Private  use  lifts.  Private  use 
lifts  must: 

(a)  Have  an  inner  roll  stop  that  meets 
the  requirements  of  S6.4.8.3;  or 

(b)  Have  operating  instructions  near 
the  lift  controls  and  in  the  vehicle 
owner's  manual,  as  specified  in  SB. 7.8 
and  S6.12  4,3,  that  contain  a  warning 
that  wheelchairs  should  back  onto  the 
platform  when  entering  fnun  the 
ground. 

56.4.8.3  Requirements.  When  tested 
in  accordance  with  57. 8. 'platform  lift.« 
must  have  an  inner  roll  stop  that 
provides  a  means  that  prevents: 

(a)  The  front  wheels  of  the  test  device 
specified  in  S7.1.2  from  passing  over  the 
edge  of  the  platform  where  the  roll  stop 
is  located,  when  the  lift  is  at  the  ground 
level  loading  position;  and 

(b)  Any  portion  of  the  test  device 
specified  in  S7.1  2  from  being  contacted 
simultaneously  with  a  portion  of  the  lift 
platform  and  any  other  structure, 
throughout  the  lifts  range  of  passenger 
operation. 

^    S6.4.9     Handrails. 

36. 4. 9.1  Public  use  lifts:  Public  use 
lifts  must  have  a  handrail  located  on 
each  side  of  the  lift  that  meets  the 
requirements  of  S6.4.9.3  through 
S6.4.9.9. 

56.4.9.2  Private  use  lifts:  Private  use 
lifts  are  not  required  to  be  equipped 
with  handrails.  Private  use  lifts  that  are 
equipped  with  handrails  must  meet  the 
requirement  of  S6.4.9.3  through 
S6.4.9.9. 

56.4.9.3  The  graspable  portion  of 
each  handrail  may  not  be  less  than  762 
mm  (30  inches)  and  more  than  965  mm 
(38  inches)  above  the  platform  'surface. 
measured  vertically. 

56.4.9.4  The  cross  section  of  the 
graspable  portion  of  each  handrail  may 
not  be  less  than  31.5  mm  (1.25  inches) 
and  more  than  38  mm  (1.5  inches)  in 
diameter  or  width,  and  may  not  have 
less  than  a  3.2  mm  (0.125  inch)  radii  on 
any  corner. 

56.4.9.5  The  vertical  projection  of 
the  graspable  portion  of  each  handrail 
must  intersect  two  planes  that  are 
perpendicular  to  the  platform  reference 
plane  and  to  the  direction  of  travel  of  a 
wheelchair  on  the  lift  when  entering  or 
exiting  the  platform,  and  are  203  mm  (8 
inches)  apart. 

56.4.9.6  The  handrails  must  move 
such  that  the  position  of  the  handrails 
relative  to  the  platform  surface  does  not 
change. 

56.4.9.7  When  tested  in  accordance 
with  87. 12.1.  each  handrail  must 
withstand  44  5  N  (100  pounds  force) 
applied  at  any  point  and  in  any 


direction  on  the  handrail  without  more 
than  25  mm  (1  inch)  of  displacement 
relative  to  the  platform  surface.  After 
removal  of  the  load,  the  handrail  must 
exhibit  no  permanent  deformation. 

86. 4. 9. 8  When  tested  in  accordance 
with  S7.12.1,  there  must  be  at  least  38 
mm  (15  inches)  of  clearance  between 
each  handrail  and  any  portion  of  the 
vehicle,  throughout  the  range  of 
passenger  operation. 

56.4.9.9  When  tested  in  accordance 
with  S7,12.2,  each  handrail  must 
withstand  1.112  N  (250  Ib/f)  applied  at 
any  point  and  in  any  direction  on  the 
handrail  without  sustaining  any  failure, 
such  as  cracking,  separation,  fracture,  or 
more  than  102  mm  (4  inches)  of 
displac:ement  of  any  point  on  the 
handrails  relative  to  the  platform 
surface 

56. 4. 10  Platforn}  markings  on  public 
use  lifts.  Throughout  the  range  of 
passenger  operation,  all  edges  of  the 
platform  surface,  the  visible  edge  of  the 
vehicle  floor  or  bridging  device  adjacent 
to  the  platform  lift,  and  any  designated 
standing  area  on  a  public  use  lift  must 
be  outlined  The  outlines  must  be  at 
least  25  mm  (1  in)  wide  and  of  a  color 
that  contrasts  with  its  background  by  60 
percent,  determined  according  to  the 
following  equation: 

Contrast  =  100  x  [(Ll  -  L2)/Llj 

Where: 

Ll  =  luminance  of  the  lighter  color  or  shade, 
and 

L2  =  luminance  of  the  darker  color  or  shade. 

Ll  and  L2  are  measured  perpendicular  to  the 
platform  surface  with  illumination 
provided  by  a  diffuse  light  and  a 
resulting  luminance  of  the  platform 
surface  of  323  Im/m-  (30  lumen/sqft). 

56.4.11  Platform  lighting  on  public 
use  lifts.  Public  use  lifts  must  have  a 
light  or  a  set  of  lights  that  provide  at 
least  54  Im/m-  (5  Im/sqft)  of  luminance 
on  all  portions  of  the  surface  of  the 
platform,  throughout  the  range  of 
passenger  operation.  The  luminance 
measured  on  all  portions  of  the  surface 
of  the  passenger  unloading  ramp  at 
ground  level  must  be  at  least  11  Im/m- 
(1  Im/sqft). 

56.4.12  Platform  slip  resistance. 
When  tested  in  accordance  with  S7.2, 
the  coefficient  of  friction,  in  any 
direction,  of  any  part  of  a  wet  platform 
surface  may  not  be  less  than  0.65. 

56.5     Structural  integrity. 

S6.5.1     Fatigue  endurance. 

86. 5. 1.1     Public  use  lifts.  Public  use 
lifts  must  remain  operable  when 
operated  through  a  total  of  15,600 
cycles:  7,800  unloaded  Raise/Lower  and 
Stow/Deploy  operations  and  7,800 
loaded  Raise/Lower  operations  as 
specified  in  S7.10.  No  separation, 
fracture,  or  breakage  of  any  vehicle  or 


lift  component  may  occur  as  a  result  of 
conducting  the  fatigue  test  in  87.10. 

86.5.1.2    Private  use  lifts.  Private  use 
lifts  must  remain  operable  when 
operated  through  a  total  of  4,400  cycles: 
2.200  unloaded  Raise/Lower  and  Stow/ 
Deploy  operations  and  2,200  loaded 
Raise/Lower  operations  as  specified  in 
87.10.  No  separation,  fracture,  or 
breakage  of  any  vehicle  or  lift 
component  may  occur  as  a  result  of 
conducting  the  fatigue  test  in  87.10. 

86.5.2  Proo/yoad.  The  platform  lift 
must  be  capable  of  holding  three  times 
the  standard  load,  as  specified  in  57.11, 
without  separation,  fracture,  or  breakage 
of  any  vehicle  or  lift  component.  After 
the  test,  the  lift  must  pass  Static  Load 
Test  I  as  specified  in  87.9. 

86.5.3  Ultimate  load.  The  platform 
lift  must  be  capable  of  holding  four 
times  the  standard  load,  as  specified  in 
87.14.  without  separation,  fracture,  or 
breakage  of  the  platform,  supporting 
structure,  or  lifting  mechanism. 

86.6  Platform  free  fall  limits.  In  the 
event  of  any  single-point  failure  of 
systems  for  raising,  lowering  or 
supporting  the  platform,  any  portion  of 
the  platform,  loaded  as  specified  in 
87.1.1,  may  not  fall  vertically  faster  than 
305  mm  (12  in)  per  second  or  change 
angular  orientation  more  than  2  degrees 
from  the  orientation  prior  to  the  failure 
This  requirement  applies  whenever  the 
lift  is  under  primary'  power  source 
operation  or  manual  backup  operation. 

56.7  Control  systems. 

86.7.1  The  platform  lift  must  meet 
the  requirements  of  86.7.2  through 
86.7.8  and,  when  operated  by  means  of 
the  control  system  specified  in  86. 7. 2. 
must  perform  the  lift  operations 
specified  in  87.9. 

86.7.2  The  platform  lift  system  must 
have  a  control  system  that  performs  not 
less  than  the  following  functions: 

86.7.2.1  Enables  and  disables  the  lift 
control  system.  This  function  must  be 
identified  as  'Power"  if  located  on  the 
control.  The  Power  function  must  have 
two  states:  "On"  and  "Off.  The  "On" 
state  must  allow  platform  lift  operation. 
When  the  Power  function  is  in  the  "On" 
state,  an  indicator  light  on  the  controls 
must  illuminate.  The  '"Off  state  must 
prevent  lift  operation  and  must  turn  off 
the  indicator  light.  Verification  with  this 
requirement  is  made  throughout  the  lift 
operations  specified  in  87.9.3  through 
S7.9.8. 

86.7.2.2  Moves  the  lift  from  a    . 
stowed  position  to  one  of  the  two 
loading  positions.  This  function  must  be 
identified  as  "Deploy"  or  '"Unfold"  on 
the  control. 

86.7.2.3  Lowers  the  lift  platform. 
This  function  must  be  identified  as 

"Down"  or  ""Lower  "  on  the  control. 
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This  function  must  be  idontified  as 
"Up"  or  "Raise"  on  the  control. 

S6.7.2.5     Moves  the  lift  from  a 
position  within  the  range  of  passenger 
operation  to  a  stowed  position.  This 
function  must  be  identified  as  "Stow" 
or  "Fold"  on  the  control. 

56.7.3  Except  for  the  Power  function 
described  in  S6.7.2.1.  the  functions 
specified  in  ,Sfi.7.2  must  activate  in  a 
momentary  fashion,  by  one  switch  or  by 
a  combination  of  switches.  Verification 
with  this  requirement  is  made 
throughout  the  lift  operations  specified 
in  S7.9.3  through  S7.9.8. 

56.7.4  Except  for  the  Power  function 
described  in  S6.7.2.1,  the  control  system 
specified  in  86.7.2  mu.st  prevent  the 
simultaneous  performance  of  more  than 
one  function.  Verification  with  this 
requirement  is  made  throughout  the  lift 
operations  specified  in  S7.9..3  through 
S7.9.8. 

56.7.5  Any  single-point  failure  in 
the  control  system  may  not  prevent  the 
operation  of  any  of  the  interlocks  as 
specified  in  S6.10 

56.7.6  Identification  of  operating 
functions. 

56.7.6.1  Each  operating  function  of 
each  platform  lift  control  must  be 
identified  with  characters  that  are  at 
least  2.5  mm  (0.1  in)  in  height. 

56.7.6.2  Public  use  lifts:  Public  use 
lifts  must  have  characters  that  are 
illuminated  in  accordance  with  S5.3  of 
Standard  No.  101.  when  the  vehicle's 
headlights  are  illuminated. 

56 . 7 . 7  Con  trnl  hca  tion  for  p  u  blic 
use  lifts:  In  public  use  lifts,  except  for 
the  backup  operation  spe<-.ified  in  SB  9. 
all  controls  must  be  positioned  together 
and  in  a  location  such  that  a  person 
facing  the  controls  has  a  direct, 
unobstructed  view  of  the  platform  lift 
passenger  and  the  passenger's  mobility 
aid,  if  applicable.  Verification  with  this 
requirement  is  made  throughout  the  lift 
operations  specified  in  S7.9.3  through 
57. 9. 8.  Additional  controls  may  be 
positioned  in  other  locations. 

86. 7.8  Operating  instructions: 
Simple  instructions  regarding  the 
platform  lift  operating  procedures, 
including  backup  operations  as 
specified  by  S6.9.  must: 

56.7.8.1  Be  located  near  the 
controls. 

86.7.8.2  Have  characters  with  a 
minimum  height  of  2.5  mm  (0.1  in)  and 
written  in  English. 

86.7.8.3  Public  use  lifts:  Include  the 
statement  "DOT— Public  Use  Lift  ". 

86.7.8.4  Private  use  lifts:  Include  the 
statement  "DOT — Private  Use  Lift",  the 
manufacturer's  rated  load  for  the  lift, 
and,  if  applicable,  instructions 
indicating  that  the  wheelchair  occupant 


iiiu>i  back  onto  the  lift  when  loading 
from  the  ground. 

86.8  lacking  prevention. 

86.8.1  Except  when  the  platform  lift 
is  operated  in  backup  mode  as  required 
bv  86.9.  throughout  the  lift  operations 
specified  in  87.9.4  and  87.9.7.  the  lift 
system  must  meet  the  requirements  of 
86.8.2.  both  with  and  without  a 
standard  load  on  the  lift. 

86.8.2  The  control  system  or 
platform  lift  design  must  prevent  the 
raising  of  any  portion  of  the  vehicle  by 
the  lift  system  when  lowering  the  lift  is 
attempted  while  the  lift  is  at  the  ground 
level  loading  position. 

86. 9  Backup  operation. 
86.9.1     The  platform  lift  must  be 

equipped  with  a  manual  backup 
operating  mode  that  can.  in  the  event 
there  is  a  loss  of  the  primary  power 
source  for  lift  operation  or  a  lift 
malfunction,  deploy  the  lift,  lower  the 
loaded  platform  to  the  ground  level 
loading  position,  raise  the  unloaded 
platform  to  the  vehicle  floor  loading 
position,  and  stow  the  lift.  During 
backup  operation  of  the  lift,  the 
wheelchair  retention  device  and  inner 
roll  stop  must  be  manually  deployable 
and  stowable.  The  operating 
instructions  near  the  lift  controls  and  in 
the  vehicle  owner's  manual  in.sert.  as 
specified  in  86.7.8  and  S6.12.2.  must 
contain  information  on  manual  backup 
operation  which  must  include  manual 
operation  of  the  wheelchair  retention 
device  and  inner  roll  stop  during 
backup  operation  of  the  lift. 

86.10  Interlocks. 

86.10.1  Except  when  the  platform 
lift  is  operated  in  backup  mode  as 
required  by  86.9.  the  requirements  of 
86.10.2  must  be  met.  both  with  and 
without  a  standard  load  on  the  lift. 

86.10.2  The  platform  lift  system 
must  have  interlocks  or  operate  in  such 
a  way  as  to  prevent: 

86.10.2.1  Forward  or  rearward 
mobility  of  the  vehicle  unless  the 
platform  lift  is  stowed.  The  design  of 
this  system  must  be  such  that  it 
discourages  accidental  release  and  does 
not  affect  vehicle  movement  when  the 
lift  is  stowed  until  the  vehicle  is 
stopped  and  the  lift  deployed. 
Verification  with  this  requirement  is 
made  throughout  the  lift  operations 
specified  in  87.9.2  and  S7.9.3. 

86.10.2.2  Operation  of  the  platform 
lift  from  the  stowed  position  until 
forward  and  rearward  mobility  of  the 
vehicle  is  inhibited,  by  means  of  placing 
the  transmission  in  park  or  placing  the 
transmission  in  neutral  and  actuating 
the  parking  brake  or  the  vehicle  service 
brakes  by  means  other  than  the  operator 
depressing  the  vehicle's  service  brake 
pedal.  Verification  with  this 


requirement  is  made  throughout  the  lift 
operations  specified  in  87.9.2  and 
87.9.3. 

86.10.2.3  Except  for  platform  lifts 
designed  to  be  occupied  while  stowed, 
stowing  of  the  platform  lift  when 
occupied  by  portions  of  a  passengers 
bodv.  and/or  a  mobility  aid.  Verification 
with  this  requirement  is  made 
throughout  the  lift  operations  specified 
in  87.9.7  and  S7.9.8.  and  using  the  test 
device  specified  in  87.1.4  when  the 
device  is  placed  on  its  narrowest  side  on 
any  portion  of  and  within  the 
boundaries  of  the  area  of  the  platform 
that  coincides  with  the  unobstructed 
platform  operating  volume  described^in 
86.4.2. 

86.10.2.4  Movement  of  the  platform 
up  or  down  unless  the  inner  roll  stop 
required  to  comply  with  86.4.8  is 
deployed.  When  the  platform  reaches  a 
level  where  the  inner  roll  stop  is 
designed  to  deploy,  the  platform  must 
stop  unless  the  inner  roll  stop  has 
deployed.  Verification  with  this 
requirement  is  made  by  performing  the 
test  procedure  specified  in  S7.6. 

86.10.2.5  Movement  of  the  platform 
up  or  down,  throughout  the  range  of 
passenger  operation,  when  the  platform 
surface  is  above  a  horizontal  plane  75 
mm  (3  in)  above  the  ground  level 
loading  position,  unless  the  wheelchair 
retention  device  required  to  comply 
with  86.4.7  is  deployed  throughout  the 
range  of  passenger  operations. 
Verification  of  compliance  is  made 
using  the  test  procedure  specified  in  8 
7.5. 

86.10.2.6  In  the  case  of  a  platform 
lift  that  is  equipped  with  an  outer 
barrier,  deployment  of  the  outer  barrier, 
when  it  is  ot;cupied  by  portions  of  a 
passenger's  body  or  mobility  aid 
throughout  the  lift  operations. 
Verification  of  compliance  is  made 
using  the  test  procedure  specified  in  8 
7.5. 

86.10.2.7  Deployment  of  any  inner 
roll  stop  required  to  comply  with  86.4.8, 
when  the  inner  roll  stop  is  occupied  by 
portions  of  a  passenger's  body  or 
mobility  aid  throughout  the  lift 
operations.  Verification  of  compliance 
with  this  requirement  uses  the  test 
procedure  specified  in  87. 6. 

86. 1 1  Operations  counter.  The 
platform  lift  must  have  an  operation  or 
cycle  counter  that  records  each 
complete  Up/Down  (Raise/Lower) 
operation  throughout  the  range  of 
passenger  operation.  Determination  of 
compliance  with  this  requirement  is 
made  during  the  lift  operations 
specified  in  87.9.4  and  87.9.5. 

86.12  Vehicle  owner's  manual 
insert.  The  lift  manufacturer  must 
provide  with  the  lift,  inserts  for  the 
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vehicle  owner's  manual  that  provide 
specific  information  about  the  platform 
lift.  The  vehicle  owner's  manual  insert 
must  be  written  in  English  and  must 
include: 

86. 1 2 . 1  A  maintenance  schedule 
that  includes  maintenance  requirements 
that  have,  at  a  minimum,  some 
dependency  on  the  number  of  cycles  on 
the  operations  counter  specified  in 
86.11. 

86 . 1 2 . 2  Instructions  regarding  the 
platform  lift  operating  procedures, 
including  backup  operations,  as 
specified  by  86.9. 

86.12.3  Public  use  lifts:  In  addition 
to  meeting  the  requirements  of  86.12.1 
and  86. 12. 2,  the  owner's  manual  insert 
for  public  use  lifts  must  also  include: 

86.12.3.1  The  statement  "DOT— 
Public  Use  Lift"  on  the  front  cover  of 
the  vehicle  owner's  manual  insert;  and 

86.12.3.2  The  statement  "DOT— 
Public  Use  Lift"  verifies  that  this 
platform  lift  meets  the  "public  use  lift 

"  requirements  of  FMV88  No.  403.  This 
lift  may  be  installed  on  all  vehicles 
appropriate  for  the  size  and  weight  of 
the  lift,  but  must  be  installed  on  buses, 
school  buses,  and  multi-purpose 
passenger  vehicles  other  than  motor 
homes  with  a  gross  vehicle  weight 
rating  (GV\VR)  that  exceeds  4,536  kg 
(10,000  lb)  " 

86.12.4  Private  use  lifts:  In  addition 
to  meeting  the  requirements  of  86.12.1 
and  86. 12. 2,  the  owner's  manual  insert 
for  private  use  lifts  must  also  include: 

86.12.4.1  The  dimensions  that 
constitute  the  unobstructed  platform 
operating  volume; 

86.12.4.2  The  manufacturer's  rated 
load  for  the  lift; 

86.12.4.3  Information  on  whether  a 
wheelchair  user  must  back  onto  the 
platform  from  the  ground  level  loading 
position  due  to  the  absence  of  an  inner 
roll  stop: 

86.12.4.4  The  statement  "DOT- 
Private  Use  Lift"  on  the  front  cover  of 
the  vehicle  owner's  manual  insert;  and 

86.12.4.5  The  statement  'DOT- 
Private  Use  Lift  verifies  that  this 
platform  lift  meets  only  the  "private  use 
lift"  requirements  of  FMV88  No.  403. 
This  lift  may  be  installed  on  all  vehicles 
appropriate  for  the  size  and  weight  of 
the  lift,  except  for  buses,  school  buses, 
and  multi-purpose  passenger  vehicles 
other  than  motor  homes  with  a  gross 
vehicle  weight  rating  (GVWR)  that 
exceeds  (4.536  kg)  10,000  lb." 

86.13     Installation  instructions.  The 
manufacturer  of  a  platform  lift  must 
include  installation  instructions  with 
each  lift.  Information  must  be  included 
in  the  installation  instructions  that 
identifies: 


86.13.1  The  vehicles  on  which  the 
lift  is  designed  to  be  installed.  Vehicles 
may  be  identified  by  listing  the  make, 
model,  and  year  of  the  vehicles  for 
which  the  lift  is  suitable,  or  by 
specifying  the  design  elements  that 
would  make  a  vehicle  an  appropriate 
host  for  the.  particular  lift,  and  for  which 
the  platform  lift  manufacturer  has 
certified  compliance. 

86.13.2  Procedures  for  operational 
checks  that  the  vehicle  manufacturer 
must  perform  to  verif\'  that  the  lift  is 
fully  operational.  Such  checks  include, 
but  are  not  limited  to,  platform  lighting, 
the  threshold-warning  signal,  and 
interlocks,  including  those  that  interface 
with  vehicle  systems. 

86.13.3  Any  informational  material 
or  labels  that  must  be  placed  on  or  in 
the  vehicle  in  order  to  comply  with  the 
requirements  of  this  standard.  Labels 
must  be  of  a  permanent  nature  that  can 
withstand  the  elements  of  the  outside 
environment. 

86.13.4  Public  use  lifts:  In  addition 
to  meeting  the  requirements  of  86.13.1 
through  86.13.3,  the  installation 
instructions  for  public  use  lifts  must 
also  include,  on  the  front  cover  of  the 
instructions,  the  statement  "DOT-Public 
Use  Lift". 

86. 13. 5  Private  use  lifts:  In  addition 
to  meeting  the  requirements  of  86.13.1 
through  86.13.3,  the  installation 
instructions  for  private  use  lifts  must 
also  include,  on  the  front  cover  of  the 
instructions,  the  manufacturer's  rated 
load  for  the  lift  and  the  statement  "DOT- 
Private  Use  Lift". 

S7.     Test  conditions  and  procedures. 
Each  platform  lift  must  be  capable  of 
meeting  all  of  the  tests  specified  in  this 
standard,  both  separately,  and  in  the 
sequence  specified  in  this  section.  The 
tests  specified  in  87.8  through  87.11  are 
performed  on  a  single  lift  and  vehicle 
combination.  The  tests  specified  in  87.2 
through  S7.7,  and  S7.12  through  87.14 
may  be  performed  with  the  same  lift 
installed  on  a  test  jig  rather  than  on  a 
vehicle.  Certification  tests  of 
requirements  in  86.1  through  86.11  may 
be  performed  on  a  single  lift  and  vehicle 
combination,  except  for  the 
requirements  of  86.5.3.  Attachment 
hardware  may  be  replaced  if  damaged 
by  removal  and  reinstallation  of  the  lift 
between  a  test  jig  and  vehicle. 

87.1     Test  devices. 

87.1.1     Test  pallet  and  load.  The 
surface  of  the  test  pallet  that  rests  on  the 
platform  used  for  the  tests  specified  in 
87.6  through  S7.8  and  87.11  has  sides 
that  measure  between  660  mm  (26  in) 
and  686  mm  (27  in).  For  the  tests 
specified  in  87.6  and  S7.7,  the  test 
pallet  is  made  of  a  rectangular  steel 
plate  of  uniform  thickness  and  the  load 


that  rests  on  the  test  pallet  is  made  of 
rectangular  steel  plate(s)  of  uniform 
thickness  and  sides  that  measure 
between  533  mm  (21  in)  and  686  mm 
(27  in).  The  standard  test  load  that  rests 
on  the  pallet  is  defined  in  84. 

87.1 .2  Wheelchair  test  device.  The 
test  device  is  an  unloaded  power 
wheelchair  whose  size  is  appropriate  for 
a  95th  percentile  male  and  that  has  the 
dimensions,  configuration  and 
components  described  in  87.1.2.1 
through  87.1.2.10.  If  the  dimension  in 
87.1.2.9  is  measured  for  a  particular 
wheelchair  by  determining  its  tipping 
angle,  the  batteries  are  prevented  from 
moving  from  their  original  position. 

57. 1.2.1  a  cross-braced  steel  frame; 

87.1.2.2  a  sling  seat  integrated  in  the 
frame; 

87.1.2.3  a  belt  drive; 

87.1.2.4  detachable  footrests.  with 
the  lowest  point  of  the  footrest 
adjustable  in  a  range  not  less  than  25 
mm  (1  in)  to  123  mm  (5  in)  from  the 
ground; 

87.1 .2.5  two  pneumatic  rear  wheels 
with  a  diameter  not  less  than  495  mm 
(19.5  in)  and  not  more  than  521  mm 
(20.5  in); 

87.1.2.6  two  pneumatic  front  wheels 
with  a  diameter  not  less  than  190  mm 
(7.5  in)  and  not  more  than  216  mm  (8.5 
in); 

87.1.2.7  a  distance  between  front 
and  rear  axles  not  less  than  457  mm  (18 
in)  and  not  more  than  533  mm  (21  in); 

87.1.2.8  a  horizontal  distance 
between  rear  axle  and  center  of  gravity 
not  less  than  114  mm  (4.5  in)  and  not 
more  than  152  mm  (6.0  in); 

87.1.2.9  a  vertical  distance  between 
ground  and  center  of  gravity  not  less 
than  260  mm  (10.25  in)  and  not  more 
than  298  mm  (11.75  in); 

87.1.2.10  a  mass  of  not  less  than 
72.5  kg  (160  lb)  and  not  more  than  86.0 
kg  (190  lb). 

87.1 .3  Clearance  test  block  for  gaps, 
transitions,  and  openings.  The  clearance 
test  block  is  made  of  a  rigid  material  and 
is  16  X  16  X  100  mm  (0.625  x  0.625  x 
4.0  in)  with  all  corners  having  a  1.6  mm 
(0.0625  inch)  radius. 

87.1.4  Test  Device  for  detecting 
platform  occupancy.  Occupancy  of  the 
platform  is  detected  using  a  152  x  152 
X  305  mm  (6x6x12  inches)  rigid  box 
having  a  total  weight  of  22.7  kg  (50  lb). 

87.2     Slip  resistance  test. 

87.2.1     To  determine  compliance 
with  86.4.12.  clean  any  450mm  x 
100mm  (17.5  in  x  3.94  in)  section  of  the 
platform  with  household  glass  cleaner 
(ammonia  hydroxide  solution).  Wet  the 
cleaned  section  of  the  platform  by 
evenly  spraying  3  ml  (0.10  oz)  of 
distilled  water  per  100  cm\2\  (15.5 
in\2\)  of  surface  area.  Begin  the  test 
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specUied  in  b/.2.Z  witnm  JU  secunus  oi 
completion  of  the  wetting  process. 

S7.2.2     Use  the  test  procedure 
defined  in  ANSI/RESNA  WC/Vol.  1- 
1998,  sec. 13,  except  for  clauses  5.3, 
Force  Gage  and  6,  Test  Procedure,  on 
the  wet  section  of  platform.  In  lieu  of 
clauses  5.3  and  6,  implement  the 
requirements  of  S7. 2. 2.1  and  S7.2.2.2. 

57.2.2.1  Force  gage.  The  pulling 
force  is  measured,  at  a  frequency  of  at 
least  10  Hz,  by  a  force  gauge  that  has 
been  calibrated  to  an  accuracy  of  ±  2 
percent  of  the  reading  in  the  range  of 
25N  to  lOON. 

57.2.2.2  Tpsr  procedure.  Before  the 
test,  prepare  the  surface  of  the  test 
rubber  by  lightly  abrading  with 
waterproof  silicon  carbide  paper,  grade 
PI 20,  weight  D  (120  wet  and  dry).  Then 
wipe  the  surface  clean  with  a  dry  cloth 
or  brush.  No  solvents  or  other  cleaning 
materials  are  used.  To  determine  the 
coefficient  of  friction  for  the  wet 
platform  section  pull  the  test  block, 
with  the  test  rubber  attached,  by 
machine  at  a  rate  of  20  ±  2mm/s.  The 
machine  and  test  block  are  rigidly 
linked  by  a  device  that  exhibits  a 
stiffness  greater  than  or  equal  to  1x10"* 
N/m.  Pull  the  test  block  for  a  minimum 
of  13  seconds.  Record  the  pulling  force 
over  the  final  10  seconds  of  the  test  at 

a  minimum  frequency  of  10  Hz.  Repeat 
the  test  at  least  5  limes  on  any  one  area 
of  the  platform  surface,  in  a  single 
direction.  Calculate  the  average  pulling 
force  for  each  trial.  F,  through  F„ .  where 
n  is  the  number  of  trials.  Measure  the 
weight  of  the  test  block  with  the  force 
gauge  and  call  it  Fb.  Calculate  the 
coefficient  of  friction.  Up.  from  the 
following  equation: 


^ip  = 


F,+F,+F,-l-...F„ 


RXFk 


S7.3     Environmental  resistance  test. 

57.3.1  Perform  the  procedures 
specified  in  S7.3.2  through  S7.3.5  to 
determine  compliance  with  S6.3. 

57.3.2  Attachment  hardware,  as 
specified  in  S6.3.1,  and  externally 
mounted  platform  lifts  or  components, 
as  specified  in  S6.3.2,  are  tested  in 
accordance  with  ASTM  Bl  17-97  Any 
surface  coating  or  material  not  intended 
Eor  permanent  retention  on  the  metal 
parts  during  service  life  are  removed 
prior  to  testing.  Except  as  specified  in 
S7.3.3,  the  period  of  the  test  is  50  hours, 
consisting  of  two  periods  of  24  hours 
exposure  to  salt  spray  followed  by  one 
hour  drying. 

57.3.3  For  attachment  hardware 
located  within  the  occupant 
compartment  of  the  motor  vehicle  and 
not  at  or  near  the  floor,  the  period  of  the 
test  is  25  hours,  consisting  of  one  period 


of  24  hours  exposure  to  salt  spray 
followed  by  one  hour  drying. 

57.3.4  For  performance  of  this  test, 
externally  mounted  platform  lifts  or 
components  may  be  installed  on  test  jigs 
rather  than  on  the  vehicle.  The  lift  is  in 
a  stowed  position.  The  configuration  of 
the  test  setup  is  such  that  areas  of  the 
lift  that  would  be  exposed  to  the  outside 
environment  during  actual  use  are  not 
protected  from  the  salt  spray  by  the  test 

i'g- 

57.3.5  At  the  end  of  the  test,  any 

surface  exposed  to  the  salt  spray  is 
washed  thoroughly  with  water  to 
remove  the  salt.  After  drying  for  at  least 
24  hours  under  laboratory  conditions, 
the  platform  lift  and  components  are 
examined  for  ferrous  corrosion  on 
significant  surfaces,  i.e.,  all  surfaces  that 
can  be  contacted  by  a  sphere  2  cm  (0.79 
in)  in  diameter. 

57.4  Threshold  warning  signal  test. 

57.4.1  Determine  compliance  with 
S6.1.2  and  S6.1.3  using  the  test 
procedure  specified  in  S7.4.2. 

57.4.2  Maneuver  the  lift  platform  to 
the  vehicle  floor  level  loading  position. 
Using  the  wheelchair  test  device 
specified  in  S7.1.2,  place  one  front 
wheel  of  the  unloaded  wheelchair  test 
device  on  any  portion  of  the  threshold 
area  defined  in  S4.  Move  the  platform 
down  until  the  alarm  is  actuated. 
Remove  the  test  wheelchair  wheel  from 
the  threshold  area  to  deactivate  the 
alarm.  Measure  the  vertical  distance 
between  the  platform  and  the  threshold 
area  and  determine  whether  that 
distance  is  greater  than  25  mm  (1  in). 

57.5  Test  to  determine  occupancy  of 
outer  barrier  and  interlock  function 

57.5.1  Determine  compliance  with 
S6.10.2.5  and  S6.10.2.6  using  the  test 
procedure  in  S7.5.2  and  S7.5.3. 

57.5.2  Maneuver  the  platform  to  the 
ground  level  loading  position.  Locate 
the  wheelchair  test  device  specified  in 
S7.1.2  on  the  platform.  Using  the  lift 
control,  move  the  lift  up  until  the  outer 
barrier  starts  to  deploy.  Stop  the 
platform  and  measure  the  distance 
between  the  ground  and  the  upper 
platform  surface  and  determine  whether 
the  distance  is  greater  than  75  mm  (3 
in). 

57.5.3  Place  one  front  wheel  of  the 
wheelchair  test  device  on  any  portion  of 
the  outer  barrier.  If  the  platform  is  too 
small  to  maneuver  one  front  wheel  on 
the  outer  barrier,  two  front  wheels  may 
be  placed  on  the  barrier.  Using  the  lift 
control,  attempt  to  move  the  platform 
up.  If  further  upward  movement  occurs, 
move  the  platform  up  until  it  stops  and 
determine  whether  the  outer  barrier  has 
deployed  and  caused  upward  movement 
of  the  wheelchair  wheel(s)  of  more  than 
13  mm  (0.5  in). 


57.6  Test  to  determine  occupancy  of 
inner  roll  stop  and  interlock  function. 

57.6.1  Determine  compliance  with 
S6.10.2.4  and  S6.10.2.7  using  the  test 
procedure  in  S7.6.2  and  S7.6.3. 

57.6.2  Maneuver  the  platform  to  the 
vehicle  floor  level  loading  position,  and 
position  the  wheelchair  test  device 
specified  in  S7.1.2  on  the  platform  with 
the  rear  wheels  facing  away  from  the 
vehicle.  Using  the  lift  control,  move  the 
platform  down  until  the  inner  roll  stop 
starts  to  deploy.  Stop  the  lift  and  note 
that  location. 

57.6.3  Reposition  the  platform  at  the 
vehicle  floor  level  loading  position. 
Place  one  front  wheel  of  the  wheelchair 
test  device  on  the  inner  roll  stop,  or 
along  the  innermost  edge  of  the  platform 
if  the  inner  roll  stop  is  not  accessible. 

If  the  platform  is  too  small  to  maneuver 
one  front  wheel  on  the  inner  roll  stop, 
two  front  wheels  may  be  placed  on  the 
iiuier  roll  stop.  Using  the  lift  control, 
move  the  platform  down  until  the  inner 
roll  stop  starts  to  deploy.  Determine 
whether  the  platform  has  stopped  and 
whether  the  inner  roll  stop  has 
deployed,  causing  upward  movement  of 
the  wheelchair  wheel(s)  of  more  than  13 
mm  (0.5  in). 

57.7  Wheelchair  retention  device 
impact  test. 

57.7.1  Determine  compliance  with 
S6.4.7.1  and  S6.4.7.2  using  the  test 
device  specified  in  S7.1.2.  under  the 
procedures  specified  in  S7.7.2  and 
S7.7.3. 

57.7.2  Conduct  the  test  in 
accordance  with  the  procedures  in 
S7.7.2.1  through  S7. 7.2.5  to  determine 
compliance  with  S6.4.7.1.  In  the  case  of 
private  use  lifts,  perform  both 

S7. 7. 2. 5(a)  and  (b),  unless  the  operating 
directions  specify  a  required  direction 
of  wheelchair  movement  onto  the 
platform.  When  a  direction  is  indicated 
in  the  operating  instructions,  perform 
the  procedure  specified  in  S7. 7.2.5(a)  or 
(b)  with  the  test  device  oriented  as 
required  by  the  operating  instructions. 

S7.7.2.r   Place  the  lift  platform  at  the 
vehicle  floor  loading  position. 

57.7.2.2  If  the  wheelchair  retention 
device  is  an  outer  barrier,  the  footrests 
are  adjusted  such  that  at  their  lowest 
point  they  have  a  height  25  mm  ±  2  mm 
(1  in  ±  0.08  in)  less  than  the  outer 
barrier.  If  the  wheelchair  retention 
device  is  not  an  outer  barrier,  the 
footrests  are  adjusted  such  that  at  their 
lowest  point  they  have  a  height  501  mm 
±  2  mm  (2  in  ±  0.08  in)  above  the 
platform. 

57.7.2.3  Position  the  test  device 
with  its  plane  of  symmetry  coincident 
with  the  lift  reference  plane  and  at  a 
distance  from  the  platform  sufficient  to 
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achieve  the  impact  velocities  required 
by  S7.7.2.5. 

57.7.2.4  Accelerate  the  test  device 
onto  the  platform  under  its  own  power 
such  that  the  test  device  impacts  the 
wheelchair  retention  device  at  each 
speed,  direction,  and  load  condition 
combination  specified  in  87. 7. 2. 5. 
Maintain  power  to  the  drive  motors 
until  all  wheelchair  motion  has  ceased 
except  rotation  of  the  drive  wheels.  Cut 
power  to  the  drive  motors.  Note  the 
position  of  the  wheelchair  after  its 
motion  has  ceased  following  each 
impact  tu  determine  compliance  with 
S6.4.7.  If  necessar>'.  after  each  impact, 
adjust  or  replace  the  footrests  to  restore 
them  to  their  original  condition. 

57.7.2.5  The  test  device  is  operated 
at  the  following  speeds,  in  the  following 
directions — 

(a)  At  a  speed  of  not  less  than  2.0  m/ 
s  (4.4  mph)  and  not  more  than  2.1  m/ 

s  (4.7  mph).  forward,  with  a  load  of  0 
kg  (0  lbs). 

(b)  At  a  speed  of  not  less  than  1.75  m/ 
s  (3.9  mph)  and  not  more  than  1.85  m/ 

s  (4.1  mph).  rearward,  with  a  load  of  0 
kg  (0  lbs). 

87. 7. 3    Rotary  platform  lifts:  For 
rotary  platform  lifts,  conduct  the  test 
under  the  procedures  in  S7.7.3.3 
through  87.7.3.7  to  determine 
compliance  with  86.4.7.2. 

87.7.3.1  Public  use  lifts:  For  public 
use  lifts,  perform  the  test  in  both 
possible  test  device  orientations. 

87.7.3.2  Private  use  lifts:  For  private 
use  lifts,  perform  the  test  in  both 
possible  test  device  orientations  unless 
a  required  direction  of  v\  heelchair 
movement  onto  the  platform  is 
indicated  in  the  operating  instructions. 
If  a  required  direction  is  indicated  in  the 
operating  instructions,  perform  the  test 
with  the  test  device  oriented  as  required 
by  the  operating  instructions. 

87.7.3.3  Adjust  the  footrests  of  the 
test  device  to  the  shortest  length.  Place 
the  test  device  on  the  platform  with  its 
plane  of  symmetry  coincident  with  the 
lift  reference  plane. 

87.7.3.4  Position  the  platform 
surface  90  mm  ±10  mm  (3.5  inches  ± 
0.4  inches)  above  the  ground  level 
position. 

87.7.3.5  Slowly  move  the  test  device 
in  the  forward  direction  until  it  contacts 
a  wheelchair  retention  device.  Activate 
the  controller  of  the  test  device  such 
that,  if  the  test  device  were  unloaded 
and  unrestrained  on  a  flat,  level  surface, 
it  would  achieve  a  maximum  forward 
velocity  of  not  less  than  2.0  m/s  (4.4 
mph)  and  not  more  than  2.1  m/s  (4.7 
mph). 

57. 7.3.6  Realign  the  test  device  on 
the  platform  so  that  its  plane  of 
svmmetrv  is  coincident  with  the  lift 


reference  plane.  Slowly  move  the  test 
device  in  the  rearward  direction  until  it 
contacts  a  wheelchair  retention  device. 
Activate  the  controller  of  the  test  device 
such  that,  if  the  test  device  were 
unloaded  and  unrestrained  on  a  flat, 
level  surface,  it  would  achieve  a 
maximum  rearward  velocity  of  not  less 
than  1.75  m/s  (3.9  mph)  and  not  more 
than  1.85  m/s  (4.1  mph). 

87.7.3.7     During  tne  impacts 
specified  in  87.7.3.5  and  87.7.3.6, 
maintain  power  to  the  drive  motors 
until  all  test  device  motion  has  ceased 
except  rotation  of  the  drive  wheels.  Note 
the  position  of  the  test  device  after  its 
motion  has  ceased  following  each 
impact  to  determine  compliance  with 
S6.4.7.2. 

87.8  Inner  roll  stop  test.  Determine 
compliance  w'ith  SB. 4. 8  using  the  test 
device  specified  in  S7.1.2  in  accordance 
with  the  procedures  specified  in  87.8.1 
through  87. 8. 6. 

87.8.1  Place  the  platform  at  the 
ground  level  loading  position,  such  that 
the  platform  is  level. 

87.8.2  Adjust  the  footrests  of  the  test 
device  to  the  shortest  length.  Position 
the  test  device  on  the  ground  at  a 
distance  from  the  platform  sufficient  to 
achieve  the  impact  velocity  required  by 
S7.8.3.  The  plane  of  symmetr\'  of  the 
test  device  is  coincident  with  the  lift 
reference  plane  and  the  forward 
direction  of  travel  is  onto  the  platform. 

87.8.3  Accelerate  the  test  device 
onto  the  platform  such  that  it  impacts 
the  inner  roll  stop  at  a  speed  of  not  less 
than  1.5  m/s  (3.4  mph)  and  not  more 
than  1.6  m/s  (3.6  mph).  Determine 
compliance  with  86.4.8.3(a). 

87.8.4  If  necessary,  adjust  or  replace 
the  footrests  to  restore  them  to  the 
condition  they  were  in  prior  to  the 
impact.  Reposition  the  test  device  on 
the  platform  with  its  plane  of  symmetry 
coincident  with  the  lift  reference  plane. 
Slowly  move  the  test  device  in  the 
forward  direction  until  it  contacts  the 
inner  roll  stop. 

87.8.5  Apply  a  static  load  to  the 
inner  roll  stop  by  activating  the 
controller  of  the  test  device  such  that, 
with  the  test  device  were  unrestrained 
on  a  flat  and  level  surface,  it  achieves 

a  maximum  forward  velocity  of  not  less 
than  2.0  m/s  and  not  more  than  2.1  m/ 
s. 

87.8.6  Maintain  control  activation 
and  raise  the  platform  to  the  vehicle 
loading  position.  Determine  compliance 
with  86.4.8.3(b). 

87.9  Static  load  test  I — working 
load. 

87.9.1     By  use  of  the  lift  controls 
specified  in  S6.7.2.  perform  the 
operations  specified  in  87.9.2  through 
S7.9.8  in  the  order  they  are  specified. 


57.9.2  Place  the  platform  in  the 
stowed  position. 

87.9.3  Deploy  the  platform  to  the 
vehicle  floor  loading  position.  Center  a 
standard  load,  including  the  test  pallet, 
on  the  platform  surface. 

87.9.4  Lower  the  lift  platform  from 
the  vehicle  floor  loading  position  to  the 
ground  level  loading  position,  stopping 
once  between  the  two  positions. 
Remove  the  test  pallet  from  the  lift 
platform. 

87.9.5  Raise  the  lift  platform  from 
the  ground  level  loading  position  to  the 
vehicle  floor  level  loading  position, 
stopping  once  between  the  two 
positions. 

57.9.6  Lower  the  lift  platform  from 
the  vehicle  floor  level  loading  position 
to  the  ground  level  loading  position, 
stopping  once  between  the  two 
positions. 

87.9.7  Center  the  loaded  test  pallet 
on  the  platform  surface.  Raise  the  lift 
platform  from  the  ground  level  loading 
position  to  the  vehicle  floor  loading 
position,  stopping  once  between  the  two 
positions. 

87.9.8  Remove  the  pallet  from  the 
lift  platform.  Stow  the  lift. 

87.9.9  Turn  power  off  to  the  lift  and 
repeat  S7.9.3  through  87.9.5  and  stow 
the  lift  using  the  backup  operating  mode 
as  specified  by  86.9  in  accordance  with 
the  manufacturer's  backup  operating 
instructions. 

87.10    Fatigue  endurance  test. 

87.10.1  Perform  the  test  procedure 
specified  in  87.10.2  through  87.10.6  and 
determine  compliance  with  86.5.1. 

87.10.2  Put  the  unloaded  lift 
platform  at  the  ground  level  loading 
position.  Center  a  standard  load, 
including  the  test  pallet,  on  the  platform 
surface. 

87.10.3  Each  sequence  of  lift 
operations  specified  in  87.10.5.1, 
S7.10.5.2,  87.10.6.1  and  87.10.6.2  are 
done  in  blocks  of  10  cycles  with  a  1 
minute  maximum  rest  period  between 
each  cycle  in  any  block.  The  minimum 
rest  period  between  each  block  of  10 
cycles  is  such  that  the  temperature  of 
the  lift  components  is  maintained  below 
the  values  specified  by  the  manufacturer 
or  that  degrade  the  lift  function. 

87. 10.4  During  the  test  sequence 
specified  in  87.10.2  through  S7.10.6. 
perform  any  lift  maintenance  as 
specified  in  the  vehicle  owners  manual. 

87.10.5  Public  use  lifts:  Using  the 
lift  controls  specified  in  S6.7.2.  perform 
the  operations  specified  in  87.10.5.1 
through  87.10.5.3  in  the  order  they  are 
given. 

S7.10.5.1     Raise  and  lower  the 
platform  through  (he  range  of  passenger 
operation  3.900  times. 
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57. 10. 5. 2  Remove  the  test  pallet 
from  the  platform.  Raise  the  platform  to 
the  vehicle  floor  loading  position,  stow 
the  lift,  deploy  the  lift  and  lower  the 
platform  to  the  ground  level  loading 
position  3.900  times. 

57. 10.5.3  Perform  the  test  sequence 
specified  in  S7.10.5.1  and  S7. 10.5.2  two 
times. 

S7. 1 0.6     Private  use  lifts:  Using  the 
lift  controls  specified  in  S6.7.2.  perform 
the  operation  specified  in  S7. 10.6.1 
through  S7. 10.6.3  in  the  order  they  are 
given. 

57. 10.6.1  Raise  and  lower  the 
platform  through  the  range  of  passenger 
operation  1,100  times. 

57.10.6.2  Remove  the  test  pallet 
from  the  platform.  Raise  the  platform  to 
the  vehicle  floor  loading  position,  stow 
the  lift,  deploy  the  lift  and  lower  the 
platform  to  the  ground  level  loading 
position  1,100  times. 

57.10.6.3  Perform  the  test  sequence 
specified  in  S7. 10.6.1  and  S7. 10.6.2  two 
times. 

57. 1 1  Static  load  test  II— proof  load. 

57.11.1  Perform  the  test  procedures 
specified  in  S7.11.2  through  S7.11.5  and 
determine  compliance  with  S6.5.2. 

57.11. 2  Place  the  platform  at  the 
vehicle  floor  level  loading  position, 
center  three  times  the  standard  load, 
including  the  test  pallet,  on  the  platform 
surface.  Fully  place  the  pallet  on  the 
platform  within  1  minute  of  beginning 
to  place  it. 

57.11.3  Two  minutes  after  fully 
placing  the  loaded  test  pallet  on  the 
platform  surface,  remove  the  loaded  test 
pallet  and  examine  the  platform  lift  and 
vehicle  for  separation,  fracture  or 
breakage. 

S7.n.4     After  completing  the  static 
load  test  specified  in  S7.11.2  through 
S7.11.4,  repeat  Static  Load  Test  I 
specified  in  S7.9. 

57.12  Handrail  test. 

S7.12.1     To  determine  compliance 
with  S6.4.9.7,  apply  4.4  N  (1  Ibf) 
through  an  area  of  1290  mm  -  (2  in-)  in 
any  direction  at  any  point  on  the 
handrail  in  order  to  remove  any 
looseness  or  slack  from  the  handrail 
structure.  Use  this  position  of  the 
handrail  relative  to  the  platform  as  the 
reference  point  for  the  measurement  of 
handrail  displacement.  Apply  445  N 


(100  Ibf)  through  an  area  of  1290  mm- 
(2  in-)  in  a  direction  and  location 
opposite  to  that  of  the  4.4  N  (1  Ibf). 
Attain  the  force  within  1  minute  after 
beginning  to  apply  it.  Five  seconds  after 
attaining  the  force,  measure  the  amount 
of  displacement  of  the  handrail  relative 
to  the  reference  point,  and  measure  the 
distance  between  the  outside  of  the 
handrail  and  the  nearest  portion  of  the 
vehicle.  Release  the  445  N  (100  Ibf)  and 
reapply  the  4.4  N  (1  Ibf)  in  the  direction 
and  location  that  it  was  first  applied. 
Five  seconds  after  attaining  the  force, 
measure  the  position  of  the  handrail 
with  respect  to  the  reference  point  to 
determine  if  there  is  any  permanent 
deformation  of  the  handrail  relative  to 
the  platform. 

S7.12.2     To  determine  compliance 
with  S6.4.9.8,  apply  4.4  N  (1  Ibf) 
through  an  area  of  1 .290  mm-  (2  in-)  in 
any  direction  at  any  point  on  the 
handrail  in  order  to  remove  any 
looseness  or  slack  from  the  handrail 
structure.  Use  this  position  of  the 
handrail  relative  to  the  platform  as  the 
reference  point  for  the  measurement  of 
handrail  displacement.  Apply  1.112  N 
(250  Ibf)  through  an  area  of  1,290  mm- 
(2  in-)  in  a  direction  and  location 
opposite  to  that  of  the  1  4.4  N  (1  Ibf). 
Attain  the  force  within  1  minute  after 
beginning  to  apply  it.  Five  seconds  after 
attaining  the  force,  measure  the  amount 
of  displacement  of  the  handrail  relative 
to  the  reference  point.  Maintain  the 
force  for  two  minutes.  Release  the  force 
and  inspect  the  handrail  for  cracking, 
separations  or  fractures. 

S7. 1 3     Wheelchair  retention  device 
overload  test. 

57.1 3.1  Perform  the  test  procedures 
as  specified  in  S7.13.2  through  S7.13.5 
to  determine  compliance  with  S6.4.7.3. 

57.13.2  Position  the  platform  surface 
89  mm  (3.5  in)  above  the  ground  level 
loading  position.  Apply  7,117  N  (1,600 
Ibf)  to  the  wheelchair  retention  device 
in  a  direction  parallel  to  both  the 
platform  lift  and  platform  reference 
planes.  Attain  the  force  within  1  minute 
after  beginning  to  applv  it. 

57.13.3  For  a  wheelchair  retention 
device  that  is  in  the  form  of  an  outer 
barrier,  apply  the  force  through  a 
rectangular  area  with  a  height  of  25  mm 
(1  in)  and  a  width  spanning  the  entire 


barrier.  Distribute  the  force  evenly  about 
an  axis  64  mm  (2.5  in)  above  the 
platform  reference  plane.  If  the  bottom 
edge  of  the  outer  barrier  falls  50  mm  (2 
in)  or  more  above  the  platform  reference 
plane,  distribute  the  force  about  an  axis 
13  mm  (0.5  in)  above  the  bottom  edge 
of  the  barrier. 

57.13.4  For  a  wheelchair  retention 
device  other  than  an  outer  barrier,  place 
the  test  device  specified  in  S7.1.2  on  the 
lift  platform  with  its  plane  of  symmetry 
coincident  with  the  lift  reference  plane 
and  directed  mm  !i  'li  i!  forward  motion 
is  impeded  l)\  tii.   .s  h-n  hair  retention 
device.  Move  the  test  device  forward 
until  it  contacts  the  wheelchair 
retention  device.  Remove  the  test  device 
from  the  platform.  Apply  the  force 
specified  in  S7.13.2  distributed  evenly 
at  all  areas  of  the  wheelchair  retention 
device  that  made  contact  with  the  test 
device  when  it  was  moved  forward. 
Attain  the  force  within  1  minute  after 
l)eginning  to  apply  it. 

57.13.5  After  maintaining  the  force 
for  two  minutes,  remove  it  and  examine 
the  wheelchair  retention  device  for 
separation,  fracture  or  breakage. 

S7.14     Static  load  test  111— ultimate 
load. 

57.14.1  Perform  the  test  procedures 
as  specified  in  S7.14.2  through  S7.14.5 
to  determine  compliance  with  S6.5.3. 

57.14.2  Reinforce  the  vehicle 
structure  where  the  lift  is  attached  such 
that  it  is  rigid  and  will  not  deform, 
break  or  separate  during  application  of 
the  load  specified  in  S7.14.3  or  remove 
the  platform  lift  from  the  vehicle  and 
install  it  on  a  test  jig  that  is  rigid  and 
will  not  deform,  break  or  separate 
during  application  of  the  load  specified 
inS7.14.3. 

57.14.3  When  the  platform  is  at  the 
vehicle  floor  loading  position,  center 
four  times  the  standard  load,  including 
the  test  pallet,  on  the  platform  surface. 
Fully  place  the  pallet  on  the  platform 
within  1  minute  of  beginning  to  place  it. 

87.14.4  Two  minutes  after  fully 
placing  the  loaded  test  pallet  on  the 
platform  surface,  remove  the  loaded  test 
pallet  and  examine  the  platform  lift  for 
separation,  fracture  or  breakage. 
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Bit^iNG  CODE   45-:.   59-C 

o.  hKLliuii  5  7 1.404  is  added  to  read  as 
follows: 

§571  404     Standard  No   404:  Platform  litl 
installations  in  motor  vehicles. 

bi.  Scope.  This  stduddrd  specifies 
requirements  for  vehicles  equipped  with 
platform  lifts  used  to  assist  persons  with 
limited  mobility  in  entering  or  leaving 
a  vehicle. 

52.  Purpose.  The  purpose  of  this 
standard  is  to  prevent  injuries  and 
fatalities  to  passengers  and  bystanders 
during  the  operation  of  platform  lifts 
installed  in  motor  vehicles. 

53.  Application.  This  standard 
applies  to  motor  vehicles  equipped  with 
a  platform  lift  to  carry  passengers  into 
and  out  of  the  vehicle. 

54.  Requirements. 

S4.1     Installation  requirements. 

S4.1.1     Lift-equipped  buses,  school 
buses,  and  MFVs  other  than  motor 
homes  with  a  GVWR  greater  than  4,536 
kg  (10,000  lb)  must  be  equipped  with  a 
public  use  lift  certified  as  meeting 
Federal  Motor  Vehicle  Safety  Standard 
No.  403,  Lift  Systems  for  Motor  Vehicles 
(49  CFR  571.403). 


54.1.2  Lift-equipped  motor  vehicles, 
other  than  ones  subject  to  paragraph 
S4.1.1,  must  be  equipped  with  a 
platform  lift  certified  as  meeting  either 
the  public  use  lift  or  private  use  lift 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  No.  403.  Lift  Systems 
for  Motor  Vehicles  (49  CFR  571. 403). 

54.1.3  Platform  lifts  must  be 
installed  in  the  vehicle  in  accordance 
with  the  installation  instructions  or 
procedures  provided  pursuant  to  S6.13 
of  Standard  403.  The  vehicle  must  be  of 
a  type  identified  in  the  installation 
instructions  as  appropriate  for  the 
platform  lift  as  certified  by  the  platform 
lift  manufacturer. 

54.1.4  The  platform  lift,  as  installed, 
must  continue  to  comply  with  all  the 
applicable  requirements  of  Federal 
Motor  Vehicle  Safety  Standard  No.  403. 
Lift  Systems  for  Motor  Vehicles  (49  CFR 
571.403). 

54.2  Vehicle  owner's  manual  insert 
requirements.  If  the  vehicle  is  equipped 
with  an  owner's  manual,  the  owner's 
manual  must  contain  the  inserts 
provided  by  the  lift  manufacturer 
pursuant  to  S6. 12  of  49  CFR  571.403. 

54.3  Control  system. 


54.3.1  Instructions  regarding  the 
platform  lift  operating  procedures, 
including  backup  operations,  as 
specified  by  S6. 7. 8  of  49  CFR  571.403. 
must  be  permanently  affixed  to  a 
location  adjacent  to  the  controls. 

54.3.2  Public  use  lift:  In  addition  to 
meeting  the  requirements  of  S4.3.1,  for 
vehicles  equipped  with  public  use  lifts, 
as  defined  in  49  CFR  571.403.  any  and 
all  controls  provided  for  the  lift  by  the 
platform  lift  manufacturer  other  than 
those  provided  for  back-up  operation  of 
the  platform  lift  specified  in  S5.9  of  49 
CFR  571.403.  must  be  located  together 
and  in  a  position  such  that  the  control 
operator  has  a  direct,  unobstructed  view 
of  the  platform  lift  passenger  and/or 
their  mobility  aid  throughout  the  lift's 
range  of  passenger  operation.  Additional 
power  controls  and  controls  for  back-up 
operation  of  the  lift  may  be  located  in 
other  positions. 

Issued  on:  December  13.  2002. 
Jeffrey  W.  Runge, 
Administrator. 
|FR  Doc  02-31891  Filed  12-26-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No    14  47013    File  No    S7    1S-0?1 

RIN  32J^  AIS2 

ReF>eal  of  the  Trade-Through 
Disclosure  Rules  for  Options 

agency:  Securities  and  Exchange 

iii'iission. 
action:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
repealing  its  options  trade-through 
disclosure  rule  under  the  Securities 
Exchange  Act  of  1934.  which  requires  a 
broker-dealer  to  disclose  to  a  customer 
when  the  customer's  order  for  listed 
options  has  been  executed  at  a  price 
inferior  to  a  better  published  quote, 
unless  the  order  was  executed  as  part  of 
a  block  trade  or  the  transaction  was 
affected  on  a  market  that  participates  in 
an  intermarket  options  linkage  plan 
featuring  adequate  trade-through 
protections.  The  Commission  has 
determined  that  recent  amendments  to 
the  Options  Intermarket  Linkage  Plan 
have  satisfied  the  regulatory  goals  that 
the  options  trade-through  disclosure 
rule  was  designed  to  address,  and  is 
therefore  repealing  the  rule  as 

eFFECTivE  DATF:  December  27,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  Flynn,  Assistant  Director,  at 
(202)  942-0075.  Patrick  Joyce.  Special 
Counsel,  at  (202)  942-0779,  and  Jennifer 
Lewis.  Attorney,  at  (202)  942-7951. 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington.  DC 
20549-1001. 

SUPPLEMENTARY  INFORMATION:  We  are 
pi(jpiK->uig  t(i  rupeal  rulo  1  lAcl-7  under 
the  Securities  Exchange  Act  of  1934.  the 
"Trade-Through  Disclosure  Rule." 
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A.  Background 

Section  llA  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act") '  sets  forth  the  Findings  of 
Congress  with  respect  to  the 
establishment  of  a  national  market 
system.  Congress  believed  that  linking 
all  of  the  markets  for  qualified  securities 
would  improve  efficiency,  enhance 
competition,  increase  the  information 
'  available  to  broker-dealers  and 
investors,  and  contribute  to  the  "best 
execution"  of  orders.'^  Recognizing  that 
there  were  significant  differences  among 
the  markets  for  various  types  of 
securities.  Congress  granted  the 
Commission  broad  powers  to  implement 
a  national  market  system  without 
forcing  all  of  the  securities  markets  into 
a  single  mold. ' 

Many  national  market  system 
initiatives  were  implemented  in  the 
equities  markets  at  a  time  when 
standardized  options  trading  was 
relatively  new.^  Therefore,  the 
Commission  deferred  applying  many  of 
the  national  market  system  initiatives  to 
options  to  give  options  trading  an 
opportunity  to  develop.  With  the  onset 
of  widespread  multiple  trading  in 
options,  beginning  in  August  1999.  the 
Commission  became  increasingly 
concerned  about  customer  orders  that 
are  sent  to  one  exchange  being  executed 
at  prices  inferior  to  quotes  published  by 
another  market. 

In  October  1999.  the  Commission 
ordered  the  Options  Exchanges  to 
collaborate  on  a  national  market  system 
plan  for  linking  the  options  markets.''  In 
July  2000,  the  Commission  approved  an 
Options  Intermarket  Linkage  Plan 
C'Linkage  Plan")  that  the  Amex,  the 
CBOE,  and  the  ISE  had  proposed.''  The 


'  15  II.S.C:   78k-l. 

-'Section  11A(a)(1)(D)  of  the  Exchange  Acl.  IS 
U.S.C.  78k-l(a)(l)(D). 

'  See  .Sendtp  (xjmmittee  on  Banking,  Housing,  and 
lirtwn  Affairs,  Report  to  Accompany  S.  249,  S.  Rep. 
94-75.  94th  Cx»ng..  1st  Sess.  7  (1975);  see  also 
Committee  of  C;oiiferenLe.  Report  to  Accompany  S. 
249.  H.R.  Rep.  No.  94-229.  94th  Cong.,  1st  .Sess.  2 
(1975). 

*  The  trading  of  standardized  options  on 
.securities  exr.haiiRes  t>egan  in  1973  with  the 
organization  of  the  Chicago  Board  Options 
Exchange  ("CBOE")  as  a  national  securities 
exchange.  See  5>«c:urilies  Exchange  Act  Release  No. 
9985  (February  1.  1973).  1  SEC.  Doc   11  (February 
13,  1973).  Currently,  the  CBOE.  the  American  Stock 
Exchange  ("Amex").  the  International  Securities 
Exchange  ("ISE").  the  Pacific  Exchange  ("PCX"), 
and  the  Philadelphia  Stock  Exchange  ("Phlx") 
(collectively.  "Options  Exchanges")  are  the  only 
national  securities  exchanges  that  trade 
standardized  options. 

'Securities  Exchange  Acl  RelBa.se  No.  42029 
(October  19.  1999).  H4  FR  57674  (Oclolier  26.  1999). 

"Securities  Exchange  Act  Release  No.  43086  duly 
28,  2000),  65  FR  48023  (August  4.  2000).  The  P(J( 


Commission  did  not  mandate,  however, 
that  all  of  the  Options  Exchanges 
participate  in  the  Linkage  Plan.  As 
discussed  in  the  order  approving  the 
Linkage  Plan,  the  Plan  did  not 
adequately  address  "intermarket  trade- 
throughs."  which  occur  when  broker- 
dealers  execute  customer  orders  at 
prices  inferior  to  the  quotes  for  the  same 
options  disseminated  by  other 
exchanges.^ 

B.  The  Trade-Through  Disclosure  Rule 

In  November  2000,  in  an  effort  to 
reduce  intermarket  trade-throughs  in  the 
options  markets  without  mandating 
linkage,  the  Commission  promulgated 
the  Trade-Through  Disclosure  Rule,  rule 
llAcl-7  under  the  Exchange  Act."  The 
Trade-Through  Disclosure  Rule  requires 
a  broker-dealer  to  disclose  to  its 
custonuT  whf'n  the  customer's  order  for 
listed    |iti   11-  tii.s  been  executed  at  a 
price  inienor  to  a  better  published 
quote,  and  to  disclose  the  better 
published  quote  that  was  available  at 
the  time.*'  Significantly,  however,  a 
broker-dealer  is  not  required  to  disclose 
this  information  to  its  customer  if  the 
transaction  was  effected  on  an  exchange 
that  participates  in  a  Commission- 
approved  linkage  plan  that  includes 
provisions  reasonably  designed  to  limit 
trade-throughs  of  customer  orders.^" 


and  the  Phlx  later  joined  the  Plan.  See  Securities 
Exchange  Act  Release  Nos.  43310  (September  20. 
2000).  65  FR  58583  (.September  29.  2000) 
(approving  an  amendment  to  the  Linkage  Plan 
adding  the  PC^X  as  a  participant)  and  4331 1 
(September  20.  2000),  65  FR  58584  (September  29. 
2000)  (approving  an  amendment  to  the  Linkage 
Flan  adding  the  Phlx  as  a  participant). 

"  See  Securities  Exchange  Act  Release  No.  44482 
Oune  27.  2001).  66  FR  35470  (|uly  5,  2001). 

"  17  CFR  240  1 1  Ac  1-7;  see  Securities  Exchange 
Act  Release  No  43085  ()uly  28,  2000),  65  FR  47918 
(August  4,  2000)  ("Proposing  Release ');  Securities 
Exchange  Act  Release  No.  43591  (Novemlier  17, 
2000),  65  FR  75439  (December  1,  2000)  ("Adopting 
Release"). 

"The  broker-dealer  must  make  this  disclosure  to 
the  customer  in  writing,  and  may  do  so  on  the 
customer's  confirmation  statement.  See  Rule 
1  lAcl-7(b)(l)  under  the  Exchange  Act.  17  CFR 
240.!lAcl-7(b)(l). 

'•'Rule  Acl-7(b)(2)(i)  under  the  Exchange  Ac1,  17 
CFR  240.11Ac1-7(b)(2)(i).  The  Linkage  Plan  that  the 
Commission  approved  in  luly  2000  was  not 
reasonably  designed  to  limit  trade-throughs  of 
customer  orders.  In  the  Adopting  Release,  the 
(ximmission  noted  that  to  reasonably  limit  trade- 
Ihniughs  of  customer  orders,  a  linkage  plan  must, 
at  a  minimum;  (1)  Limit  participants  from  trading 
through  the  quotes  of  all  exchanges,  including 
exchanges  that  are  not  partici[)ants  in  such  plan;  (2) 
require  plan  participants  to  conduct  active 
surveillance  of  their  markets  for  trades  executed  at 
prices  inferior  to  those  publicly  quoted  on  other 
exchanges;  and  (3)  make  clear  that  the  failure  of  a 
market  with  a  t>ctter  quote  to  complain  within  a 
spei:ified  period  of  time  that  its  quote  was  traded 
through  tnav  affect  potential  liability,  but  does  not 
signif>'  that  a  trade  through  has  not  occurred.  See 
Adopting  Release,  supra  note  8.  The  Options 
Exchanges  thereafter  proposed  an  amendment  to 
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The  Commission  recognized  that  the 
Linkage  Plan  would  reasonably  limit 
intermarket  trade-throughs  on  each  of 
the  options  markets  only  if  the  Options 
Exchanges  remained  participants  in  the 
Linkage  Plan.  If  an  exchange  were  to 
withdraw  from  the  Linkage  Plan,  and 
did  not  participate  in  another  linkage 
plan  with  provisions  reasonably 
designed  to  limit  intermarket  trade- 
throughs  on  all  exchanges,  the  Trade- 
Through  Disclosure  Rule  would  require 
broker-dealers  effecting  transactions  on 
that  exchange  to  provide  their 
customers  with  information  about 
intermarket  trade-throughs. 

C.  Amendments  to  the  Linkage  Plan 

The  Options  Exchanges  proposed 
amendments  to  the  Linkage  Plan  that 
would  require  any  exchange  wishing  to 
withdraw  from  the  Linkage  Plan  to  first 
satisfy  the  Commission  that  it  could 
achieve,  by  alternative  means,  the 
Linkage  Plan's  stated  goal  of  limiting 
intermarket  trade-throughs.  The 
Commission  approved  the  proposed 
amendments  in  May  2002."  At  the 
same  time,  the  Commission  proposed  to 
repeal  the  Trade-Through  Disclosure 
Rule  because  it  believed  that,  once  the 
linkage  is  fully  implemented,  the 
amendments  to  the  Linkage  Plan  will 
ensure  that  all  options  transactions  are 
executed  in  markets  that  reasonably 
limit  intermarket  trade-throughs  of 
customer  orders.'^  Pending  its 
consideration  of  the  proposed  repeal  of 
the  Trade-Through  Disclosure  Rule,  the 
Commission  also  issued  an  Order 
exempting  broker-dealers  from 
compliance  with  the  rule  until  January 

I.  2003." 

II.  Discussion 

In  proposing  the  Trade-Through 
Disclosure  Rule  in  2000,  the 
Commission  expressed  the  view  that  the 
rule's  contingent  disclosure  requirement 
would  create  an  incentive  for  the 


the  Linkage  Plan  that  incorporated  improvements 
consistent  with  the  Commission's  guidance,  and  the 
Commission  approved  the  amended  Linkage  Plan  in 
)une  20001.  See  Securities  Exchange  Acl  Release 
No.  44482  dune  27.  2001),  66  FR  35470  duly  5, 
2001). 

'  I  See  .Securities  Exchange  Acl  Release  No.  46001 
(May  30.  2002).  67  FR  386H7  (June  5.  2002)  (Order 
approving  Amendments  Nos.  2  and  3). 

I-  .Sec:urities  Exchange  Ai:t  Release  46002  (May 
30.  2002).  67  FR  38610  ()une  5.  2002)  (  "Release 
Proposing  Repeal  ").  The  Liiik-age  Plan  is  Unng 
implemented  in  two  phases.  The  first  phase,  which 
includes  the  elements  of  linkage  that  are  necessary 
for  automatic  execution,  will  be  implemented  by 
February  1.  2003.  The  second  phase,  which 
includes  all  other  elements  of  the  linkagi!.  will  \ie 
implemented  by  no  later  than  April  30.  2003.  .Sep 
Sijcurities  Exchange  Act  Release  No.  46001  (May 
30.  2002).  67  FR  38687  ((une  5.  2002). 

' 'Securities  Exchange  .^i:t  Release  No.  46003 
(May  30.  2002).  67  FK  38689  dune  5,  2002). 


options  markets  to  develop  effective 
means  to  access  other  markets,  remove 
barriers  to  better  prices,  and  limit  the 
incidence  of  intermarket  trade- 
throughs.^*  Several  interested  parties 
commented  on  the  merits  of  the 
proposal.  Notably,  the  Securities 
Industry  Association  ("SIA")  argued 
that  the  Commission  and  the  options 
industry  should  focus  not  on  the  after- 
the-fact  disclosure  of  trade-throughs  to 
investors,  but  on  preventing  intermarket 
trade-throughs  by  the  implementation  of 
an  effective  Linkage  Plan.'''  In  the 
Adopting  Release,  the  Commission 
noted  that  it  intended  the  Trade- 
Through  Disclosure  Rule  to  encourage 
the  options  markets  to  participate  in  a 
Commission-approved  intermarket 
linkage  plan,  but  also  expressed  the 
belief  that  broker-dealers  would  develop 
effective  means  of  accessing  the  better- 
published  quotes  of  other  markets  and 
thereby  avoid  intermarket  trade 
throughs."' 

After  the  Trade-Through  Disclosure 
Rule  became  effective  in  February'  2001 , 
the  SIA  and  other  market  participants 
requested  that  the  Commission  extend 
the  Trade-Through  Disclosure  Rule's 
compliance  date  beyond  the  original 
deadline  of  April  2001.1^  In  particular, 
the  SIA  argued  that  the  Trade-Through 
Disclosure  Rule  would  impose  on 
broker-dealers  a  costly  regulatory 
burden  of  disclosure  that  would  become 
obsolete  once  the  Options  Exchanges 
became  linked  by  the  Linkage  Plan.'"  In 
response  to  the  industr\''s  concerns,  and 
pending  the  Options  Exchanges'  full 
implementation  of  an  adequate  Linkage 
Plan,  the  Commission  extended  the 
rule's  compliance  date  and  later 
temporarily  exempted  broker-dealers 
from  compliance  with  the  rule.'*' 


'■•  .See  Proposing  Release.  65  FR  at  47919-20. 

I'' .See  letter  from  William  Mcliowen.  Chairman. 
Options  Committee,  SIA,  to  Jonathan  C.  Katz. 
.Secretary.  C",omniission.  dated  Octolier  31.  2000. 

'•'See  Adopting  Release.  65  FR  at  75443-45. 

''See  letter  from  Mark  E.  Lackritz.  President.  SIA. 
to  Annette  Nazareth.  Director.  Division  of  Market 
Regulation.  Commission,  dated  Februarx'  20.  2(K)1. 

"<W. 

"''At  the  request  of  broker-dealers  and  others,  the 
tkimmission  extended  the  c:ompliance  date  from 
April  1.  2001,  to  April  1.  2002.  .See  Securities 
•Exchange  Act  Release  Nos.  44078  (Man;h  15.  2001). 
66  FR  15792  (Manh  21.  2001)  (extending 
compliance  date  to  October  1.  2001)  and  44852 
(.Scpteml)er  26.  2001).  66  FK  50103  (October  2. 

2001)  (extending  complianc:e  dale  to  April  1.  2002). 
The  Commission  thereafter  temporaril\  exempted 
broker-dealers  from  compliance  with  the  trade- 
Through  Disclosure  Rule  until  January  1.  2003.  .See 
.Se<:urities  Exchange  Acl  Release  Nos.  45654  (March 
27.  2002),  67  FR  1.5637  (A])ril  2.  2(K)2)  (Order 
granting  exemption  for  broker-dealers  until  |uly  1 . 

2002)  and  46003  (Mav  30.  2002).  67  FR  38689  ()une 
5,  2002)  (Order  granting  exemption  for  broker- 
dealers  until  January  1.  2(K)3). 


The  Commission  solicited  comment 
from  the  public  with  respect  to  the 
proposal  to  repeal  the  Trade-Through 
Disclosure  Rule.  In  particular,  the 
Commission  sought  public  comment  on: 
(1)  Whether  the  amended  Linkage 
Plan  ^"  adequately  addresses  concerns 
with  respect  to  intermarket  trade- 
throughs;  (2)  whether  repeal  of  the 
Trade-Through  Disclosure  Rule  was 
appropriate  in  the  light  of  the  amended 
Linkage  Plan;  and  (3)  whether  an 
approach  other  than  the  repeal  of  the 
Trade-Through  Disclosure  Rule  would 
be  more  appropriate. 

Two  market  participants  opposed  the 
proposal.^'  One,  a  market  maker  on  the 
PCX,  expressed  the  view  that  the 
proposed  repeal  of  the  Trade-through 
Disclosure  Rule  would  serve  only  to 
help  large  investment  houses  and 
broker-dealers  justify  trade-throughs. ^^ 
In  particular,  the  market  maker  argued 
that  internalization  of  order  flow,  "front 
running."  and  other  conflicts  of  interest 
allow  orders  to  circumvent  the 
competitive  trading  environment, 
thereby  compromising  order  executions 
to  the  detriment  of  the  public  interest. 
This  commenter  was  concerned  that  the 
proposed  repeal  of  the  Trade-Through 
Disclosure  Rule  would  allow  "more 
gaming  "  by  brokerages  and  order  flow 
providers  and  give  those  firms  "a  means 
to  justif)'  their  actions."  -' ' 

Another  market  participant  described 
his  concerns  about  trade-throughs  in  the 
context  of  current  automatic  execution 
practices  in  the  options  industry.^*  This 
commenter  argued  that  several  of  the 
Options  Exchanges  do  not  honor  their 
own  posted  quotes  with  automatic 
executions,  which  causes  trade-throughs 
to  occur  on  a  regular  basis.  In  his  view, 
many  trade-throughs  would  be 
eliminated  if  the  five  Options  Exchanges 
were  "forced  to  honor  their  posed 
quotes  with  auto  executions."  '■^'' 

The  Commission  has  carefully 
considered  the  concerns  raised  in  the 
comment  letters.  In  the  Commissions 


-"As  Hilled  above,  the  Linkage  Plan  was  amendmi 
to  ensure  that  any  exchange  wishing  to  withdraw 
from  the  Plan  must  satisf\'  ihe  Oimmission  that  it 
^■ill  otherwise  achieve  the  I'lan's  stated  goal  of 
Timiting  intermarket  trade-throughs.  See  supm  note 
11. 

•"  A  third  comment  letter,  misaddressed  to  File 
No.  S7-1H-02.  raised  concerns  aliout  exef:ulive    - 
compensation  and  other  matters  that  are  not 
relevant  to  the  proposed  repeal  of  the  Trade- 
Through  Disclosure  Rule.  See  e-mail  from 
C.alh\'C\TUS'i!iaol.com  to  flule-iommenlsSiSEC.  goi 
dated  )uly  9.  2002 

"  tetter  from  Mark  A.  Buffington  of  Phoenix 
Cjipital.  LLC.  In  Jonathan  C.  Katz.  S<N:rotary. 
Commission,  dated  June  26.  2(K)2. 

"Id. 

'*  Letter  from  Mike  lanni  to  )onathan  G.  Katz. 
.Secretary.  Commission,  dated  |uly  21.  2002. 

'>ld. 
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view,  retention  of  the  Trade-Through 
Disclosure  Rule  would  not  address  the 
concerns  with  respect  to  the  operation 
of  the  options  markets  expressed  in  both 
comment  letters.  The  Commission  notes 
that  the  Linkage  Plan,  and  not  the 
Trade-Through  Disclosure  Rule, 
imposes  trade-through  restrictions  with 
respect  to  the  trading  of  options  on  the 
five  Options  Exchanges.  Significantly, 
the  Linkage  Plan's  trade-through 
protections  would  not  be  affecied  if  the 
Trade-Through  Disclosure  Rule  were 
repealed.  Therefore,  the  Commission 
believes  that  useful  comments  on  the 
topics  of  internalization  and  auto 
execution  would  be  more  properly 
directed  to  other  marketplace  initiatives 
related  to  order  execution  quality. 

Accordingly,  the  Commission  helieves 
that,  because  the  amended  Linkage 
Plan  -'•  now  contains  provisions 
designed  to  reasonably  limit  intermarket 
trade-throughs  on  each  of  the  Options 
Exchanges,  and  an  exchange  cannot 
withdraw  from  the  Linkage  Plan  unless 
it  can  accomplish,  by  alternative  means, 
the  same  goals  as  the  Linkage  Plan  of 
limiting  intermarket  trade-throughs,  the 
Trade-Through  Disclosure  Rule  is  no 
longer  necessary  and  should  be 
repealed.  Therefore,  the  Commission 
hereby  repeals  the  Trade-Through 
Disclosure  Rule.  Rule  llAcl-7  under 
the  Exc:hange  A'  * 

ill.  Paperwork  Kt;dui.tioii  At.t 

The  Paperwork  Reduction  Act  of  1995 
("PRA")  -"  requires  the  agency  to  obtain 
approval  from  the  Office  of  Management 
and  Budget  ("OMG  ")  if  an  agency's  rule 
would  require  a  "collection  of 
information,  "  as  defined  by  the  PRA.'^'' 
The  PRA  does  not  apply  in  this  instance 
because  the  repeal  of  the  Trade- Through 
Disclosure  Rule  would  not  impose 
recordkeeping  or  information  collection 
requirements,  or  other  collections  of 
information  that  require  the  approval  of 
OMB  under  the  PRA.  When  the 
Commission  adopted  the  Trade-Through 
Disclosure  Rule,  it  estimated  that 
broker-dealers  complying  with  the 
Trade-Through  Disclosure  Rule  would 
incur  one-time  paperwork  costs  of 
between  $8,250,000  and  $16,500,000. 
and  that  the  total  continuing  paperwork 
burden  of  the  disclosures  required  to  be 
made  by  brokers  would  be  "nominal  " 
because  it  would  merely  require  a  small 


'"'Each  self-ragulalory  or^^anizatinn  that  is  a 
partiripaiil  In  tin  itffiHtivK  natiun^l  mark«l  sy.stRni 
plan  is  rnquirml  tu.  "nhscnl  reasonablf  justiric^itiiin 
or  oxcuse,  enforce  compliance  with  any  such  plan 
by  its  members  and  persons  associated  with  its 
members."  Sne  Hxchange  Act  Rule  11  Ac3-2(dl. 

■"15  U.S.C.  78k-l. 

■'»44  U.S.C.  3501  etseq 

•'«S«?44  U.S.C.  3502(3):  5  CFR  1320.3(c). 


amount  of  additional  information  on 
customer  confirmation  statements.  At 
the  request  of  broker-dealers,  the 
Commission  extended  the  initial 
compliance  date  of  the  Trade-Through 
Disclosure  Rule  form  April  1.  2001.  to 
April  1.  2002,  and  thereafter  temporarily 
exempted  broker-dealers  from 
compliance  with  the  rule  until  January 
1,  2003.'"  As  a  result,  the  Commission 
understands  that  no  broker-dealer  has 
incurred  any  significant  costs  in 
connection  with  the  Trade-Through 
Disclosure  Rule.  Because  the 
Commission  is  repealing  the  Trade- 
Through  Disclosure  Rule,  broker-dealers 
will  completely  avoid  the  costs  of 
collecting  and  disseminating 
information  required  by  the  rule. 

rV.  Administrative  Procedure  Act 

Section  553(d)  of  the  Administrative 
Procedure  Act  ^'  generally  requires  that 
an  agency  publish  an  adopted  rule  in 
the  Federal  Register  30  days  before  it 
becomes  effective.  However,  this 
requirement  does  not  apply  if  the  rule 
grants  or  recognizes  an  exemption  or 
relieves  a  restriction.  '-^  The  Commission 
finds  that  the  repeal  of  rule  11  Acl-7. 
the  Trade-Through  Disclosure  Rule, 
relieves  a  restriction.  As  discussed 
above,  the  amendments  to  the  Linkage 
Plan,  recently  approved  by  the 
Commission,  require  any  exchange 
wishing  to  withdraw  from  the  Linkage 
Plan  to  first  satisfy  the  Commission  that 
it  would  achieve,  by  alternate  means, 
the  Linkage  Plan's  stated  goal  of  limiting 
intermarket  trade-throughs.  Because  the 
Linkage  Plan,  as  amended,  is  designed 
to  achieve  the  same  goals  as  the  Trade- 
Through  Disclosure  Rule,  the  repeal  of 
the  Trade-Through  Disclosure  Rule  will 
eliminate  an  agency  rule  rendered 
unnecessary,  thereby  relieving  broker- 
dealers  of  the  requirements  of  the  Rule. 
Therefore,  the  Commission  finds  that 
the  Trade-Through  Disclosure  Rule  may 
be  repealed  without  a  delayed  effective 
date 

v.  Cosis  .ind  H»'ru'tlls  ut  ihf  Kcprdl  (it 
tttf  rrade-Throuyh  Uis(  iDsurf  Kulf 

As  discus.sed  more  fully  in  part  11, 
above,  the  Trade-Through  Disclosure 
Rule  requires  a  broker-dealer  to  disclose 
to  its  customer  when  the  customer's 
order  for  listed  options  has  been 
executed  at  a  price  inferior  to  a  better 
published  quote,  unless  the  transaction 
was  effected  on  an  exchange  that 
participates  in  a  Commission-approved 
linkage  plan  that  includes  provisions 
reasonably  designed  to  limit  trade- 


'"  See  supra  note  19. 
"5  use.  553(d). 
"5  U.S.C.  553(d)(1) 


throughs  of  customer  orders.  As  recently 
amended,  the  Linkage  Plan  should  now 
adequately  limit  intermarket  trade- 
throughs.  and  the  Options  Exchanges 
cannot  withdraw  from  the  Linkage  Plan 
unless  they  can  achieve,  by  other 
means,  the  Linkage  Plan's  stated  goal  of 
limiting  intermarket  trade-throughts. 
Therefore,  once  the  Options  Exchanges 
have  fully  implemented  the  Linkage 
Plan,  every  transaction  in  standardized 
option  will  occur  on  an  exchange  that 
has  in  place  adequate  intermarket  trade- 
through  provisions.  The  Commissions  is 
therefore  repealing  the  Trade-Through 
Disclosure  Rule  as  unnecessary. 

To  assist  the  Commission  in  its 
evaluation  of  the  costs  and  benefits  that 
may  result  from  the  repeal  of  the  Trade- 
Through  Disclosure  Rule,  commenters 
were  requested  to  provide  comment  on 
the  costs  and  effects  on  investors  of  the 
repeal  of  the  Rule. 

A.  Costs 

As  noted  above,  a  PCX  market  maker 
expressed  the  view  that  the  proposed 
repeal  of  the  Trade-Through  Disclosure 
Rule  would  help  large  investment 
houses  and  broker-dealers  justify  trade- 
throughts."  In  the  Commission's  view, 
the  retention  of  the  Trade- Through 
Disclosure  Rule  would  not  address  the 
PCX  market  maker's  concerns.  The 
Commission  believes  this  commenter 
incorrectly  assumed  that  the  Trade- 
Through  Disclosure  Rule  requires 
broker-dealers  to  disclose  intermarket 
trade-throughs  in  listed  options  despite 
the  exchange's  participation  in  the 
amended  Linkage  Plan.  On  the  contrary, 
as  all  five  national  Options  Exchanges 
are  parties  to  the  amended  Linkage  Plan, 
the  Trade-Through  Disclosure  Rule 
would  impose  no  obligations  on  broker- 
dealers  to  disclose  an  intermarket  trade- 
through  if  the  transaction  if  effected  on 
any  Options  Exchange. 

The  Commission  notes  that,  by 
operation  of  four  Commission  Orders, 
broker-dealers  have  never  been  required 
to  comply  with  the  Trade-Through 
Disclosure  Rule.^''  Moreover,  as  all 
broker-dealer  trading  listed  options 
would  qualify  for  the  Trade-Through 
Disclosure  Rule's  exemption  from  the 
disclosure  requirement  once  the  Linkage 
Plan  is  fully  implemented,  the  Trade- 
Through  Disclosure  Rule  would  not 
impose  any  disclosure  obligation  on 
broker-dealers  even  if  the  rule  were 
retained.  Accordingly,  the  Commission 
believes  that  the  Linkage  Plan 
adequately  ensures  trade-through 
protections,  and  that  repealing  the 


'^  Sef  supra  note  22. 
'*  See  supra  note  19. 
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Trade-Through  Disclosure  Rule  does  not 
impose  any  costs  on  investors. 

B.  Benefits 

As  noted  above,  the  SIA  has 
commented  that  the  Trade-Through 
Disclosure  Rule  would  impose  on 
broker-dealers  a  contingent,  but  costly, 
regulatory  burden  of  the  disclosure  that 
would  effec:tively  be  lifted  once  the 
Options  Exchanges  became  linked 
through  the  Linkage  Plan.  '^  The  repeal 
of  the  Trade-Through  Disclosure  Rule 
eliminates  the  possibility  that  broker- 
dealers  will  incur  the  initial  costs  of 
compliance,  such  as  the  one-time  cost  of 
modifying  their  existing  systems  to 
determine  when  trade-through  have 
occurred.  The  repeal  of  the  Trade- 
Thrnugh  Disclosure  Rule  eliminates  the 
jHiteiitial  costs  of  compliance  with  the 
rule  and  ensures  that  those  costs  will 
not  be  imposed  in  the  future. 
Furthermore,  when  the  rule  was 
adopted  to  reduce  the  incidence  of 
intermarket  trade-throughs  and  the  costs 
to  investors  associated  with  such  trade- 
throughs.  the  repeal  of  the  Rule  should 
have  no  effect  on  investors  because  the 
amended  Linkage  Plan,  when  fully 
implemented,  should  limit  intermarket 
trade-throughs.  thereby  achieving  the 
same  goal  as  the  rule. 

\'I   Promotion  of  Efficiency, 
(competition  and  Capital  Formation, 
and  Consideration  of  the  Burden  on 
Competition 

Section  3(f)  of  the  Exchange  Act 
provides  that  the  Commission,  when 
engaging  in  rulemaking  that  requires  it 
to  consider  or  determine  whether  an 
action  is  necessary  or  appropriate  in  the 
public  interest,  must  consider  whether 
the  action  will  promote  efficiency. 
competition,  and  capital  formation.  "'  In 
the  Proposing  Release,  the  Commission 
noted  that  the  Trade-Through 
Disclosure  Rule  was  adopted  to 
encourage  the  Options  Exchanges  to 
develop  mechanisms  to  reduce  trade- 
throughs. '"  The  Commission  has 
approved  an  amendment  to  the  Linkage 
Plan  that  requires  any  exchange  wishing 
to  withdraw  from  the  Linkage  Plan  to 
first  satisfy  the  Commission  that  it 
would  achieve,  by  alternative  means, 
the  Linkage  Plan's  stated  goal  of  limiting 
intermarket  trade-throughs. ^8  The 
Linkage  Plan,  as  amended,  is  designed 
to  achieve  the  same  goals  as  the  Trade- 
Through  Disclosure  Rule,  and  therefore 
the  Commission  is  repealing  the  Trade- 
Through  Disclosure  Rule  as 


unnecessary.  The  Commission  has 
considered  whether  the  repeal  of  the 
Trade-Through  Disclosure  Rule  will 
promote  efficiency,  competition,  and 
capital  formation  and  does  not  believe 
that  repeal  of  the  Trade-Through 
Disclosure  Rule  will  have  a  detrimental 
effect  on  efficiency,  competition,  and 
c:apital  formation.  We  reach  this 
conclusion  because  the  repeal  of  the 
Trade-Through  Disclosure  Rule  will 
apply  equally  to  all  market  participants. 
Furthermore,  because  the  Linkage  Plan 
is  designed  to  achieve  the  same  goals  as 
the  Trade-Through  Disclosure  Rule, 
another  mechanism  will  be  in  place  to 
limit  intermarket  trade-throughs. 

In  addition,  Section  23(a)  of  the 
Exchange  Act  requires  the  Commission, 
when  adopting  rules  under  the 
Exchange  Act.  to  consider  the  anti- 
competitive effects  of  any  rule  it 
adopted. ^^  In  the  Proposing  Release,  the 
Commission  noted  that  because  the 
repeal  of  the  Trade-Through  Disclosure 
Rule  would  apply  equally  to  all  relevant 
market  participants,  the  Commission 
preliminarih  believed  that  the  proposal 
would  not  have  any  anti-competition 
effects.'*"  The  Commission  did, 
however,  request  comment  on  any  anti- 
competitive effects  on  the  proposal."" 
The  Commission  did  not  receive  any 
comments  regarding  the  competitive 
impact  of  the  repeal  of  the  Trade- 
Through  Disclosure  Rule. 

The  repeal  of  the  Trade-Through 
Disclosure  Rule  applies  equally  to  each 
options  market  and  other  relevant 
option  market  participants.  Thus,  the 
Commission  believes  that  the  repeal  of 
the  Trade-Through  Disclosure  Rule  will 
not  have  an  anti-competitive  impact  on 
the  options  markets. 

V'll.  Final  Regulatorv  Flexibility 
.\nalysis 

This  Final  Regulatory  Flexibility 
Analysis  (  "FRFA  ")  has  been  prepared  in 
accordance  with  the  Regulatory 
Flexibility  Act.''^  It  relates  to  the  repeal 
of  rule  11  Acl-7  under  the  Exchange 
Act.  An  Initial  Regulatory  Analysis 
("IRFA")  was  prepared  in  accordance 
with  5  use.  603  and  was  made 
available  to  the  public. "^  The 
Commission  is  repealing  the  Trade- 
Through  Disclosure  Rule  as  proposed. 

The  repeal  of  the  Trade- Through 
Disclosure  Rile,  rule  11  Acl-7.  will 
eliminate  the  requirement  that  a  broker- 
dealer  disclose  to  its  customer  when  a 
trade-through  has  occurred  unless  the 


^*  See  supra  note  17. 

M  15  use.  78c(f). 

"  See  Release  Proposing  Repeal,  supra  note  12. 

»  See  Amendments  Nos.  2  and  3,  supra  note  11. 


3»15  use.  78w(a). 

«"  See  Release  Proposing  Repeal,  fupra  note  12. 

*'ld. 

<i5  U.S.C.  601. 

♦3  See  Release  Proposing  Repeal,  supra  note  12. 


trade  was  effected  on  a  market  that 
participates  in  an  approved  linkage  plan 
that  includes  provisions  reasonably 
designed  to  limit  intermarket  trade- 
throughs. 

A.  Reasons  for  the  Action 

The  Trade-Through  Disclosure  Rule 
was  implemented  to  provide  an 
incentive  to  the  Options  Exchanges  and 
their  members  to  develop  mechanisms 
to  reduce  the  frequency  of  intermarket 
trade-throughs  Because  the  Options 
Exchanges  have  amended  the  Linkage 
Plan  to  restrict  the  ability  of  exchanges 
to  withdraw  from  the  Linkage  Plan, 
absent  an  alternative  means  acceptable 
to  the  Commission  by  which  the 
exchange  can  achieve  the  same  goals  as 
the  Linkage  Plan  of  limiting  intermarket 
trade-throughs,  the  Commission 
believes  that  the  Trade-Through 
Disclosure  Rule  is  no  longer  necessary. 

B.  Objectives  and  Legal  Basis 

As  noted  above  the  repeal  of  the 
Trade-Through  Disclosure  Rule  is 
intended  to  eliminate  the  requirement 
that  broker-dealers  disclose  to  a 
customer  when  the  customer's  order  for 
listed  options  has  been  executed  on  an 
exchange  without  adequate  trade- 
through  protection  mechanisms  at  a 
price  inferior  to  a  better  published  quote 
on  other  exchanges. 

The  Commission  is  repealing  the 
Trade-Through  Disclosure  Rule  under 
the  authority  set  forth  in  Section  3(b). 
15, 11  A,  17.  and  23(a)  of  the  Exchange 
Act 

C.  Significant  Issues  Raised  by  Public 
Comment 

As  required  by  the  Regulatory 
Flexibility  Act,this  section  (i) 
summarizes  the  significant  issues  raised 
by  public  comments  in  response  to  the 
IRGA,  (ii)  summarizes  the  Commission's 
assessment  of  such  issues,  and  (iii) 
states  any  changes  made  in  the 
proposed  rules  as  result  of  such 
comments.** 

The  Commission  received  no 
comments  in  response  to  the  IRFA. 

D.  Small  Entities  Subject  to  the  Rules 

Commission  rules  generally  define  a 
broker-dealer  as  a  small  entity  for 
piu-poses  of  the  Exchange  Act  and  the 
Regulator}^  Flexibility  Act  if  the  broker- 
dealer  had  a  total  capital  (net  worth  plus 
subordinated  liabilities)  of  less  than 
$500,000  on  the  date  in  the  prior  fiscal 
year  as  of  which  its  audited  financial 
statements  were  prepared,  and  it  is  not 
affiliated  with  any  person  (other  than  a 


"See  5  U.S.C.  604(a)(2). 
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natural  person)  that  is  not  a  small 
entity. ■•'^ 

Once  the  Trade-Through  Disclosure 
Rule  is  repealed,  no  small  entities  will 
be  subject  to  the  Rule. 

E.  Reporting,  Recordkeeping,  and  other 
Compliance  Requirements 

The  Trade-Through  Disclosure  Rule 
requires  a  broker-dealer  to  disclose  to  its 
customer  when  its  order  has  been 
executed  at  a  price  inferior  to  a 
published  price  on  another  exchange, 
unless  the  options  trade  is  executed  on 
an  exchange  that  participates  in  an 
approved  linkage  plan  that  has  rules 
reasonable  designed  to  limit  intermarket 
trade-throughs.  The  repeal  of  the  Trade- 
Through  Disclosure  Rule  eliminates  this 
requirement 

F.  Duplicative,  Overlapping,  or 
Conflicting  Federal  Rules 

The  Commission  believes  there  are  no 
rules  that  duplicate,  overlap,  or  conflict 
with  the  repeal  of  the  Trade-Through 
Disclosure  Rule 


«M7C;FR240.0-10(c) 


G.  Significant  Alternatives 

The  Regulatory  Flexibility  Act  directs 
the  Commission  to  consider  significant 
alternatives  that  would  accomplish  the 
stated  objective,  while  minimizing  any 
significant  adverse  impact  on  small 
entity  issuers. 

As  discussed  above,  the  repeal  of  the 
Trade-Through  Disclosure  Rule  has  no 
impact  on  small  entities.  The 
Commission  has  considered  other 
alternatives  and  has  decided  that  the 
repeal  of  the  Trade-Through  Disclosure 
Rule  is  the  best  alternative. 

\  III    St.itutiitA    \iith(iritv 

The  Commission  is  repealing  the 
Trade-Through  Disclosure  Rule 
pursuant  to  the  Exchange  Act.  and 
specifically  our  authority  under  sections 

:if>il    1^    11 A    17   .\n(]  ?TfHl 

1  isl  1)1  Subjci  t  III   i  7  (1  K  Fart  J4(l 

Brokers,  Dealers,  Fraud,  Issuers, 
Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  title  17,  chapter  II  of  the  Code 


of  Federal  Ktei 
forth  hf>l"\\ 


it  ions  is  amended  as  set 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 

1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d.  77g,  77], 
77s,  77z-2.  77Z-3,  77eee.  77ggg,  77nnn, 
77SSS,  77ttt,  78c,  78d,  78e,  78f,  78g,  78i,  78j, 
78i-l.  78k.  78k-l,  78/,  78m.  78n,  78o,  78p, 
78q,  78s.  78u-5,  78w,  78x,  78//,  78mm,  79q, 
79t.  80a-20,  80a-23,  80a-29,  80a-37,  80b-3, 
HiiK^4  iTi.l  Hfitwi  1    unless  otherwise  noted. 

§240.11     [Removed] 

2.  Section  .;4ti  i  iaCl-7  is  removed. 

Dated:  December  17,  2002. 
Bv  the  Commi.ssion. 

M..!-,irrl  il    \!,  f.nl.UHi 

Lx_-put}  iecrt'fur>. 

IFR  nnr  02-32469  Filed  12-26-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  50 

(FRL    74Jfr  2] 

Stay  of  Authority  Under  40  CFR  50  9(b) 
Related  to  Applicability  of  1-Hour 
Ozone  Standard 

agency:  Environmental  Protection 

A-  in  V  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  The  EPA  is  proposing  to  stay 
Its  authority  under  the  second  sentence 
of  40  CFR  50.9(b)  to  determine  that  an 
area  has  attained  the  1-hour  standard 
("Proposed  Stay")  and  that  the  1-hour 
standard  no  longer  applies.  The  EPA 
proposes  that  the  stay  shall  be  effective 
until  such  time  as  EPA  takes  final  action 
in  a  subsequent  rulemaking  addressing 
whether  the  second  sentence  of  40  CFR 
50.9(b)  should  be  modified  in  light  of 
the  Supreme  Court's  decision  in 
Whitman  v.  American  Trucking  Ass'ns, 
Inc..  531  U.S.  457  (2001).  remanding 
EPA's  strategy  for  the  implementation  of 
the  8-hour  ozone  NAAQS  to  EPA  for 
further  consideration.  In  the  subsequent 
rulemaking  reconsidering  the  second 
sentence  of  40  CFR  50.9(b).  EPA  will 
consider  and  address  any  comments 
concerning  (a)  which,  if  any, 
implementation  activities  for  an  8-hour 
ozone  standard,  including  designations 
and  classifications,  would  need  to  occur 
before  EPA  would  determine  that  the  1- 
hour  ozone  standard  no  longer  applies 
to  an  area,  and  (b)  the  effect  of  revising 
the  ozone  NAAQS  on  the  existing  1- 
limir  ozone  designations. 
DATES:  To  be  considered,  comments 
must  be  received  on  or  before  January 
''7  200.1 

addresses:  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to 
the  EPA  Docket  Center  (6102T). 
Attention:  Docket  Number  OAR-2002- 
0067,  U.S.  Environmental  Protection 
Agency.  EPA  West  (Air  Docket).  1200 
Pennsylvania  Avenue.  NW.,  Room: 
B108.  Washington,  DC  20460,  telephone 
(202)  566-1742.  fax  (202)  566-1741, 
between  8:30  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  To  mail  comments  through 
Federal  Express.  UPS  or  other  courier 
services,  the  mailing  address  is:  EPA 
Docket  Center  (Air  Docket.  U.S. 
Environmental  Protection  Agency,  1301 
Constitution  Avenue,  NW..  Room:  B108, 
Mail  Code:  6102T,  Washington.  DC 
20004.  A  reasonable  fee  may  be  charged 
for  copying.  Comments  and  data  may 
also  be  submitted  electronically  by 


''  111  'Vx  iiii.;  !!!'•  .ii-^ti  HI  t  n  III--  iiiulcr 
SUPPLEMENTARY  INFORMATION  uf  this 

document.  No  confidential  business 
information  should  be  submittrii 
through  e-mail 

FOR  FURTHER  INFORMATION  CONTACT: 
QuHsliDiis  i.Diu.nriung  tins  NFKM 
should  be  addressed  to  Annie  Nikbakht. 
Office  of  Air  Quality  Planning  and 
Standards.  Air  Quality  Strategies  and 
Standards  Division,  Ozone  Policy  and 
Strategies  Group.  MD-C539-02, 
Research  Triangle  Park,  NC  27711. 
telephone  (919)  541-5246. 
SUPPLEMENTARY  INFORMATION:  Electronic 
U  iiiliihilitK —  1  [i.'  official  record  for  this 
proposed  rule,  as  well  as  the  public 
version,  has  been  established  under 
Docket  Number  OAR-2002-0067. 
Submit  comments  by  e-mail  to  address: 
www  epa  gov/rpas. 
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On)uly  18,  1997.  the  EPA 
promulgated  a  revised  8-hour  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone.  The  rule  was  challenged  by 
a  number  of  industry  groups  and  States 
in  the  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  (D.C.  Circuit).  The 
Court  granted  many  aspects  of  those 
challenges  and  remanded  the  8-hour 
ozone  NAAQS  to  EPA.  American 
Trucking  Ass'ns.  Inc.  v.  EPA.  175  F.3d 
1027  (DC.  Cir.  1999)  {"ATA"].  With 
respect  to  EPA's  authority  to  implement 
the  revised  8-hour  ozone  standard,  the 
Court  held  that  the  statute  was  clear  on 
its  face  that  the  provisions  of  "subpart 
2  "  applied  and  then  held  that  under  the 
terms  of  the  statute,  the  8-hour  standard 
"cannot  be  enforced."  '  Id.  at  1048-1050, 
1057.  The  Court  also  remanded  the 
standard  to  EPA  on  the  ground  that, 
under  EPA's  interpretation  of  its 
authority  to  promulgate  the  NAAQS,  the 
CAA  provided  an  unconstitutional 
delegation  of  authority  to  EPA.  Id.  at 
1034-1040.  Finally,  the  Court  held  that 


'  Part  D  of  (ille  I  of  Ihe  Clean  Air  Act  (CAA) 
c;oiitains  a  number  uf  subparts  t:onc:umiii)( 
iniplementalinn  uf  the  NAAQS.  Subpart  1  applies 
fur  purpcses  of  implementing  all  new  or  revised 
NA.ACJS.  Subparts  2-S.  each  apply  In  one  or  mon? 
spetnfic  NAAQ.S.  At  the  time  EPA  promulgated  the 
B-hour  ozone  NAAQS.  EPA  indicated  that  it 
believed  subpart  I  was  Ihe  only  subpart  that  would 
apply  for  purposes  of  implementing  Ihe  revised  8- 
hour  NAAQS  and  stated  that  subpart  2.  which 
siiecifically  adtlresses  ozone,  applied  only  for 
purposes  of  implementing  Ihe  1-hour  ozone 
standard. 


EPA  h.i(i  tailed  to  consider  whether 
ground  lev  til  ozone  had  some  beneficial 
effects,  in  particular,  whether  ground- 
level  ozone  acted  as  a  shield  from  the 
harmful  effects  of  ultraviolet  radiation. 
Id.  at  1051-1053.  The  D.C.  Circuit 
largely  denied  EPA's  request  for 
rehearing,  but  did  modify  its  decision  to 
say  that  the  8-hour  NAAQS  could  be 
enforced,  but  only  in  conformity  with 
certain  ozone-specific  provisions 
(subpart  2)  enacted  in  1990.  ATA  II.  195 
F.3d  4  (D.C.  Cir.  1999). 

The  EPA  requested  review  by  the 
Supreme  Court  of  two  aspects  of  the 
D.C.  Circuit's  decision — the  delegation 
and  implementation  issues.  The  Court 
agreed  to  consider  the  case  and  on 
February  27,  2000.  rejected  the  D.C. 
Circuit's  holding  that  EPA's 
interpretation  of  the  CAA  resulted  in  an 
unconstitutional  delegation  of  authority. 
Whitman  v.  American  Trucking  Ass'ns. 
Inc..  531  U.S.  457,  472^76  (2001) 
[Whitman].  While  disagreeing  with  the 
Court  of  Appeals  that  the  CAA  was  clear 
on  its  face  that  subpart  2  applied  for 
purposes  of  implementing  the  revised 
ozone  standard,  the  Court  found 
unreasonable  EPA's  assertion  that 
subpart  2  was  inapplicable  for 
implementation  of  the  8-hour  ozone 
NAAQS.  The  Court  remanded  the 
implementation  strategy  to  EPA  for 
further  consideration.  Id.  at  481-486, 

B.  EPA  s  Revocation  Rules 

Simultaneous  with  its  promulgation 
of  the  8-hour  ozone  NAAQS  on  July  18, 
1997.  EPA  promulgated  a  final  rule 
governing  the  continued  applicability  of 
the  existing  1-hour  ozone  NAAQS.  40 
CFR  50.9(b).  The  relevant  language  in  40 
CFR  50.9(b)  provides:  "The  1-hour 
standards  set  forth  in  this  section  will 
no  longer  apply  to  an  area  once  EPA 
determines  that  the  area  has  air  quality 
meeting  the  1-hour  standard.  Area 
designations  are  codified  in  40  CFR  part 
81.  "  In  part,  EPA  based  this  approach 
on  its  interpretation  that  the  provisions 
of  subpart  2  of  part  D  of  title  1  of  the 
CAA  applied  as  a  matter  of  law  for 
purposes  of  implementing  the  1-hour 
ozone  NAAQS.  but  (hat  they  would  not 
apply  for  purposes  of  implementing  the 
revised  ozone  standard.  "Thus,  EPA 
believed  it  made  sense  to  delay 
revocation  of  the  1-hour  standard  until 
such  time  as  the  provisions  of  subpart 
2  would  no  longer  apply  and,  at  that 
time,  revoke  the  1-hour  standard.  Thus, 
once  an  area  attained  the  1-hour 
standard  and  EPA  determined  the  1- 
hour  standard  no  longer  applied  to  that 
area,  the  provisions  of  subpart  2  would 
also  no  longer  apply. 

On  June  5,  1998,  EPA  issued  a  final 
rule  determining  that  over  2,000 
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counties  had  attained  the  1-hour  ozone 
standard  and  that,  therefore,  the  1-hour 
standard  and  the  associated  designation 
for  that  standard  no  longer  applied  to 
those  areas.  See  "Identification  of  Ozone 
Areas  Attaining  the  1-Hour  Standard  to 
Which  the  1-Hour  Standard  is  No 
Longer  Applicable,"  (6.1  FR  31014   lune 
5,  1998)  ("Revocation  Rule"). 
Subsequently,  on  August  3,  1998, 
Environmental  Defense  and  the  Natural 
Resources  Defense  Council  (collectively 
"Environmental  Defensfe")  filed  a 
petition  for  review  challenging  that  rule. 
Environmental  Defense  v,  EPA  (No.  98- 
1363,  D.C.  Cir.). 

On  June  9,  1999,  EPA  issued  a  final 
rule  determining  that  the  1-hour  ozone 
standard  no  longer  applied  in  an 
additional  ten  areas.  Appalachian 
Mountain  Club  filed  a  petition  for 
review  challenging  that  action  August  9, 
1999.  Appalachian  Mountain  Club  v. 
EPA.  No.  99-1880  (1st  Cir.). 

Because  of  the  doubt  cast  on  the  8- 
hour  standard  and  EPA's  authority  to 
enforce  it  by  the  DC.  Circuit  in  the  ATA 
case,  on  July  20,  2000.  EPA  issued  a 
final  rule  rescinding  the  Revocation 
Rules,  (65  FR  45182,  July  20.  2000) 
(Rescission  Rule).-  Thus.  EPA  reinstated 
the  l-hour  ozone  NAAQS  for  all  of  the 
counties  for  which  EPA  previously 
determined  that  the  1-hour  ozone 
NAAQS  no  longer  applied.  As  part  of 
the  Rescission  Rule,  EPA  modified  the 
second  sentence  in  40  CFR  50.9(b)  to 
provide:  "In  addition,  after  the  8-hour 
standard  has  become  fully  enforceable 
under  part  D  of  title  I  of  the  CAA  and 
subject  to  no  further  legal  challenge,  the 
1-hour  standards  set  forth  in  this  section 
will  no  longer  apply  to  an  area  once 
EPA  determines  that  the  area  has  air 
quality  meeting  the  1-hour  standard. 
Area  designations  and  classifications 
with  respect  to  the  1-hour  standards  are 
codified  in  40  CFR  part  81." 

C.  Revocation  Rule  Litigation 

The  parties  in  both  the  Environmental 
Defense  and  the  Appalachian  Mountain 
Club  cases  determined  to  stay  the 
litigation  based  on  EPA's  Rescission 
Rule  and  the  continued  litigation 
regarding  the  8-hour  ozone  NAAQS  and 
EPA's  authority  to  implement  that 
standard.  Following  the  Supreme 
Court's  decision  in  the  Whitman  case, 
the  parties  negotiated  a  Settlement 
Agreement  that  provided  for  EPA  to 
issue  this  proposal  to  stay  its  authority 
under  40  CFR  50.9(b)  while  EPA 
considers  whether  to  modify  the 


'  In  addition  to  the  two  Revo(;ation  Rules  that 
were  challenged,  EPA  issued  a  third  Revocation 
Rule  on  )uly  22,  1998  that  was  not  challenged,  (63 
FR  39432). 


language  in  40  CFR  50.9(b)  regarding  the 
process  and  basis  for  revoking  the  1- 
hour  ozone  standard.  See  67  FR  48896 
(July  26,  2002)  Environmental  Defense 
and  .Appalachian  Mountain  Club  have 
agreed  to  dismiss  their  cases  if  EPA 
issues  a  final  rule  staying  the  revocation 
provision  in  40  CFR  50.9(b)  until  such 
time  as  EPA  considers  in  a  subsequent 
rulemaking  whether  that  provision 
should  be  modified  and,  in  the  final 
stav,  commits  to  consider  and  address 
in  the  subsequent  rulemaking  any 
comments  c(jncerning  (a)  which,  if  any, 
implementation  activities  for  a  revised 
ozone  standard  (including  but  not 
limited  to  designation  and  classification 
of  areas)  would  need  to  occur  before 
EPA  would  determine  that  the  1-hour 
ozone  standard  no  longer  applied  to  an 
area,  and  (b)  the  effect  of  revising  the 
ozone  NAAQS  on  existing  designations 
for  the  pollutant  ozone. 

II.  Summary  of  Today's  Action 

The  EP.\  is  proposing  to  stay  its 
authontv  under  the  second  sentence  of 
40  CFR  50.9(b)  to  determine  that  an  area 
has  attained  the  1-hour  standard  and 
that  the  1-hour  standard  no  longer 
applies.  The  EPA  proposes  that  the  stay 
shall  be  effective  until  such  time  as  EPA 
takes  final  agency  action  in  a 
subsequent  rulemaking  addressing 
whether  the  second  sentence  of  40  CFR 
50.9(b)  should  be  modified  in  light  of 
the  Supreme  Court's  decision  in 
Whitman  regarding  implementation  of 
the  8-hour  NAAQS.  In  developing  a 
revised  8-hour  implementation  strategy 
consistent  with  the  Supreme  Court's 
decision,  EPA  will  consider  and  address 
any  comments  concerning  (a)  which,  if 
any,  implementation  activities  for  an  8- 
hour  ozone  standard,  including 
designations  and  classifications,  would 
need  to  occur  before  EPA  would 
determine  that  the  1-hour  ozone 
standard  no  longer  applied  to  an  area, 
and  (b)  the  effect  of  revising  the  ozone 
NAAQS  on  existing  designations  for  the 
pollutant  ozone. 

The  EPA  plans  to  consider  the 
timeframe  and  basis  for  revoking  the  1- 
hour  standard  in  the  implementation 
rulemaking  that  it  plans  to  issue  in 
response  to  the  Supreme  Court's 
remand.  The  EPA  believes  that  it  is 
appropriate  to  reconsider  this  issue 
because,  at  the  time  EPA  promulgated 
§  50.9(b),  EPA  anticipated  that  subpart  2 
would  not  apply  for  purposes  of 
implementing  the  revised  ozone 
standard.  It  makes  sense,  in  light  of  the 
many  issues  that  are  now  being 
considered  regarding  implementation  of 
the  8-hour  standard,  including  the 
applicability  of  subpart  2  for  purposes 
of  implementing  that  standard,  for  EPA 


to  consider  simultaneously  the  most 
effective  means  to  transition  from 
implementation  of  the  1-hour  standard 
to  implementation  of  the  revised  8-hour 
ozone  NAAQS. 

Ill   Sfatuforv  and  F\p(  uti\»  Ordtr 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  OMB  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines  a 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SI  00  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  aher  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  action  is  not  a  "significant 
regulatory  action"  and  was  not 
submitted  to  OMB  for  review, 

B.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
which  require  OMB  approval  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

C.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice- 
and-comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  as  defined  in  the  Small 
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Business  Administration's  (SBA) 
regulations  at  13  CFR  12.201;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  action  will  not  impose  any 
requirements  on  small  entities.  This 
action  proposes  to  stay  EPA's  authority 
under  the  second  sentence  of  40  CFR 
50.9(b)  to  determine  that  an  area  has 
attained  the  1-hour  standard  and  that 
the  1-hour  standard  no  longer  applies.  It 
does  not  establish  requirements 
applicable  to  small  entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments,  and  the  private 
sector.  Under  section  202  of  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  UMRA  generally  requires 
EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  laws. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  Tribal 
governments,  it  must  have  developed 
under  section  203  of  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
aff(H.ted  small  governments,  enabling 
officials  of  affected  small  governments 


to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

This  proposed  action  also  does  not 
impose  any  additional  enforceable  duty, 
contain  any  unfunded  mandate,  or 
impose  any  significant  or  unique  impact 
on  small  governments  as  described  in 
UMRA.  Because  today's  action  does  not 
create  any  additional  mandates,  no 
further  UMRA  analysis  is  needed. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism  "  (64  FR  43255.  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  action  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  action 
stays  the  language  of  40  CFR  50.9(b) 
regarding  EPA's  authority  to  take  action 
and  imposes  no  additional  burdens  on 
States  or  local  entities;  it  does  not 
change  the  existing  relationship 
between  the  national  government  and 
the  States  or  the  di.stribution  of  power 
and  responsibilities  among  the  various 
branches  of  government.  Thus,  the 


requirements  of  section  6  of  this 
Executive  Order  do  not  apply  to  this 
proposed  rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments  "  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  Tribal 
implications."  This  proposed  rule  does 
not  have  Tribal  implications,  as 
specified  in  Executive  Order  13175, 
because  it  will  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
Tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  Tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  Tribes.  Today's 
action  does  not  significantly  or  uniquely 
affect  the  communities  of  Indian  Tribal 
governments,  and  does  not  impose 
substantial  direct  compliance  costs  on 
such  communities.  Thus,  Executive 
Order  13175  does  not  apply  to  this 
proposed  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  proposed  rule  is  not 
subject  to  Executive  Order  13045. 
because  this  action  is  not  "economically 
significant"  as  defined  under  Executive 
Order  12866  and  there  are  no 
environmental  health  risks  or  safety 
risks  addressed  by  this  rule. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  Motional  Technology  Transfer 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  Advancement  Act  (NTTAA)  of 
1995  requires  Federal  agencies  to 
evaluate  existing  technical  standards 
when  developing  new  regulations.  To 
comply  with  NTTAA,  EPA  must 
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consider  and  use  'voluntary  consensus 
standards"  (VCS)  if  available  and 
applicable  when  developing  programs 
and  policies  unless  doing  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  proposed  action. 
Today's  proposed  action  does  not 
require  the  public  to  perform  activities 
conducive  to  the  use  of  'VCS. 

/.  Executive  Order  12898:  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income 

Populations 

Under  Executive  Order  12898.  each 
Federal  agency  must  make  achieving 
environmental  justice  part  of  its  mission 
by  identifv'ing  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  or 


environmental  eliects  of  its  programs, 
policies,  and  activities  on  minorities 
and  low-income  populations.  Today's 
proposed  action  to  stay  EPA's  authority 
under  40  CFR  50.9(b)  related  to 
applicability  of  the  1-hour  ozone 
standard  does  not  have  a 
disproportionate  adverse  effect  on 
minorities  and  low-income  populations. 

List  of  Subjects  in  40  CFR  Part  50 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter,  Sulfur  oxides. 

Dated:  December  19,  2002. 
Christine  Todd  Whitman. 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  part  50  of  chapter  1  of  title  40 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 


PART  50— AMENDED 

1.  The  authonl\  cUdtion  for  part  50 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  7410,  et  seq. 

2.  Section  50.9  is  proposed  to  be 
amended  by  adding  paragraph  (c)  to 


§5C9     Nat.c 

'  3 

ho 

jr  on 

seco-aa-v  a~ 

-rie- 

c 

•  ;  -  .•- 

ozone 

(c)  H*A's  authority  under  paragraph 
(b)  of^is  section  to  determine  that  an 
area  has  attained  the  1-hour  standard 
and  that  the  1-hour  standard  no  longer 
applies  is  stayed  until  such  time  as  EPA 
issues  a  final  rule  revising  or  reinstating 
such  authority. 
|FR  Doc  02-.^2577  Filed  12-26-02;  8:4.'»  am] 
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Ao£ncy:  Socuritie.s  and  Exchange 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  rule  and 
form  amendments  to  mandate  the 
electronic:  filing,  and  website  posting  by 
issuers  with  corporate  websites,  of 
beneficial  ownership  reports  filed  by 
officers,  directors  and  principal  security 
holders  under  Section  16(a)  of  the 
Securities  Exchange  Act  of  1934, 
generally  as  required  by  Section  403  of 
the  Sarbanes-Qxley  Act  of  2002.  We 
intend  to  adopt  the  amendments  to 
implement  the  statutory  changes  as  soon 
as  reasonably  practicable  before  the  July 
30.  2003  date  mandated  by  the  statute. 
We  are  also  implementing  changes  to 
the  EDGAR  system  in  order  to  facilitate 
electronic  filing.  In  addition,  we  are 
propqsing  rule  changes  to  eliminate 
magnetic  cartridges  as  a  means  of 
electronic  fding.  The  intended  general 
effect  of  the  proposals  is  to  facilitate 
compliance  with  the  will  of  Congress,  as 
reflected  in  amended  Section  16(a).  and 
to  facilitate  the  more  efficient 
transmission,  dissemination,  analysis, 
storage  and  retrieval  of  insider 
ownership  and  transaction  information 
in  a  manner  that  will  benefit  investors, 
filers  and  the  Commission. 

DATES:  Please  submit  your  comments  on 
or  before  February  10.  2003. 
ADDRESSES:  To  help  us  proc:ess  and 
review  yt)ur  comments  more  efficiently, 
please  send  your  comments  by  one 
method  (jnly. 

Please  submit  three  copies  of  your 
comments  to  Jonathan  G.  Katz, 
Secretary.  U.S.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549-0609.  You  also 
may  submit  your  comments 
electronically  at  the  following  e-mail 
address:  rulf'-commf^nts@stfc.gov.  Please 
have  your  comment  letter  refer  to  File 
No.  S7-52-02  and  include  this  file 
number  in  the  subject  line  if  you  use  e- 
mail.  We  will  make  comment  letters 
available  for  public  inspecticm  and 
copying  in  our  Public  Reference  Room. 
450  Fifth  Street.  NW..  Washington.  DC 
20549-0102.  We  will  post  electronically 


Nubmitted  comments  on  our  Internet 
website  {http//v\'H'w  spc  ^nv)  ' 

CQR  cyqTHER  INFORMATION  CONTACT; 

ivl.iik  v.    v.ii .  11,  .).iiii)i  .>[>«>. 1.11  i.wunsel 
(Regulatory  Policy),  at  (202)  942-1940. 
or  Anne  M.  Krauskopf.  Special  Counsel, 
at  (202)  942-2900,  Division  of 
Corporation  Finance,  U.S.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW    Washington.  DC  20459- 
0301. 

SUPPLEMENTARY  INFORMATION:  We 
propose  to  amciui  i.  \  ~  under 

Regulation  S-T  '  and  Rule  16a-3(h)'' 
and  Forms  3.  4  and  5  ''  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act").''  We  also  propose  to 
add  new  Rule  16a-3(k)  under  the 
Exchange  Act.  Finally,  we  propose  to 
rescind  Form  ET~  and  amend  Rule  12 
of  Regulation  S-T."  Rule  110''  under  the 
Securities  Act  of  1933  ("Securities 
Act").'"  Rule  0-2  "  under  the  Exchange 
Act.  Rule  21  '-^  under  the  Public  Utility 
Holding  Company  Act  of  1935  ("Public 
Utility  Act") ' '  and  Rule  0-5  '^  under 
the  Trust  Indenture  Act  of  1939  ("Trust 
Indenture  Act").''' 

1.  Background 

Section  16  "'  applies  to  every  person 
who  is  the  beneficial  owner  of  more 
than  10%  of  any  class  of  equity  security 
registered  under  Section  12  of  the 
Exchange  Act ' "  and  each  officer  and 
diret;for  (collectively,  "reporting 
persons"  or  "insiders")  of  the  issuer  of 
the  security.  Upon  becoming  a  reporting 
person,  or  upon  the  Section  12 
registration  of  that  class  of  securities. 
Section  16(a) '"  requires  a  reporting 
person  to  file  an  initial  report  '"'  with  the 
Commission  disclosing  the  amount  of 
his  or  her  beneficial  ownership  of  all 


'  Wir  ilu  lint  t«lil  pvrsonal,  ideiitifvinK 
inliirnititiiiii.  such  as  ndnifs  or  nlectrnnic  mail 
H<lilrnss<-s,  from  plHcilroiiii.  submissions.  .Sulimil 
only  inforiiialion  that  you  wish  to  make  puliliciv 
available. 

-  J7  CFR  232.101. 

'  \7  CPU  2n\0  H  snq 

<17(:FK24n.ltM-:t(h). 

•  17  CFR  249.IO;i.  249  104  and  24<t  105.  Forms  .i 
and  4  also  are  authorized  under  the  Investment 
Companv  Ai.t  of  1940  |I5  ll.S.C.  «)a-l  W  .sfc/  | 
under  17  CFR  274.202  and  274.20.1 

'■15  ll.,S.C.  7H  ft  scii. 

•  17  CFR  2:J9  H2.  249.44.'i,  259.601,  269.6  and 
274  401. 

"17  CFR  232.12. 

"17CFR2;»0  110. 

'"15  II..S.C.  77arts«/. 

"  17  CFR  240.0-2. 

"17  CFR  2.50.21. 

"15  ll.S.C.  79a  pf  .•(«/. 

'M  7  CFR  260.0-5. 

'■15  ll.S.C.  77aa»ft  nfq. 

'"15  ll.S.C.  7Hp. 

''15U..S.C.  78/. 

'"15  ll.S.C.  7Hp(a). 

'■'Insiders  file  initial  ritports  on  Form  3. 


equity  securities  of  the  issuer.^"  To  keep 
this  information  current.  Section  16(a) 
also  requires  reporting  persons  to  report 
to  the  Commission  -'  changes  in  this 
ownership,  or  the  purchase  or  sale  of  a 
security-based  swap  agreement  -'- 
involving  these  equity  securities.- ' 

Before  the  enactment  of  the  Sarbanes- 
Oxley  Act  of  2002  (the  "Sarbanes-Oxley 
Act"),--*  Section  16(a)  required  insiders 
to  file  reports  of  these  transactions 
within  10  days  after  the  close  of  each 
calendar  month  in  which  the  change  in 
ownership  or  purchase  or  sale  of  a 
security-based  swap  agreement 
occurred.  The  Sarbanes-Oxley  Act 
amended  Section  16(a),  effective  for 
transactions  on  or  after  August  29.  2002. 
to  require  insiders  to  file  reports  of  these 
transactions  "before  the  end  of  the 
second  business  day  following  the  day 
on  which  the  subject  transaction  has 
been  executed,  or  at  such  other  time  as 
the  Commission  shall  establish,  by  rule, 
in  any  case  in  which  the  Commission 
determines  that  such  2-day  period  is  not 
feasible."  -'  On  August  27.  2002.  we 
adopted  rule  and  form  amendments  to 


-•"Rule  .)al2-3  1 17  CFR  240.3a  12-3 1  provides  thai 
securities  registered  by  a  foreign  private  issuer,  as 
defined  in  Ruli:  3l>-4  |17  CFR  240.3li-4|.  are  exempt 
from  .Section  16.  The  legislative  and  regulatory 
actions  addressed  in  this'release  do  not  change  this 
exemption. 

-'  .Section  16(a)  also  requires  reporting  persons  to 
file  tlieir  initial  and  transactional  reports  with  each 
national  securities  ex(  haiige  on  which  the  issuer 
lists  its  (sjiiitv  SIM  urities.  For  classes  of  siiairities 
listed  (111  the  New  York  .Stock  Exchange,  the? 
American  .Slock  Exchange  and  thl^  Chicago  Sli«:k 
Exchange.  Filing  .Sei^tion  lH(a)  reports  on  EIXJAR 
satisfies  the  reijuirements  iif  Se<tion  1H(a)(I)  (as 
amended)  and  Rule  lbii-3(c)  to  file  the  reports  with 
the  exchange  on  which  the  si>curities  are  listed.  See 
staff  no-action  letters  to  New  York  StiM  k  Exchange 
(|ul.  22.  199H).  American  Slock  Exc  hange  ()ul.  22. 
199H)  and  Chicago  StiK:k  Exchange  (|an.  IB.  199H). 

-'-'  As  defined  in  .Section  206B  of  the  Cramm- 
Leach-Bliley  Financial  MiHlernization  Act  of  1999. 
as  amended  hv  MR.  4577. 1'ub.  I..  106-554.  114 
Slat.  2763. 

-' '  Insiders  file  transaction  reports  on  Forms  4  and 
5. 

-'■•Pub.  L.  107-2(M.  116  .Stat.  745. 

''•.S«:tion  16(a)(2l(C)  (15  ll.S.C.  78p(a)(2)(C)).  as 
amended  by  .Section  403  of  the  .Act.  St>c:tioii  30(h) 
of  the  Invt'stment  Company  Ac  t  of  1940  (15  U.S.C. 
80a-29(h))  provides  that  "Every  [lersoii  who  is 
direc:tly  or  indirectlv  the  bcnteficiiil  owner  of  more 
than  10  per  centum  iil  anv  c  lass  of  outstanding 
securities  (other  than  shorlterm  paper)  of  which  a 
registered  f  loseclend  companv  is  the  issuer  or  who 
is  an  officer.  dircxJor.  memlx'r  of  an  advisory  Ixiard. 
invt'stnient  adviser,  or  affiliali^l  pitrsc^n  of  an 
investment  adviser  of  sue  h  a  (oinpany  shall  in 
respect  of  his  transactions  in  any  sim  uriliiw  of  sue  h 
company  (other  than  short-term  paper)  Im!  siibji-c  t  to 
the  same  duties  and  liabilities  as  those  imposed  bv 
section  16  of  the  StKiirilies  Exchange  Act  of  1934 
upon  c:i"rtaiii  iMuieficial  owners,  diritc  tors,  and 
officers  in  ri!spec:t  of  their  transactions  in  c:ertain 
equity  sec;urilii?s."  Acxordingly.  the  .Sarlxmes-Oxley 
Act's  amendmenls  also  ac:c  elerate  the  dctadline  for 
change  of  lienefiiial  ownership  reports  rcHpiirctd 
under  .StMliiin  30(h). 
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implement  the  accelerated  filing 
deadline.-'* 

The  Sarbanes-Oxley  Act  also 
amended  Section  16(a)  to  require,  not 
later  than  July  30.  2003,  insiders  to  file 
electronically,  and  the  Commission  and 
issuers  with  corporate  websites  to  post 
on  their  websites,  change  in  beneficial 
ownership  reports.^"  Today  we  propose 
rule  and  form  amendments  to 
implement  the  electronic  filing  and 
website  posting  requirements  and  make 
related  changes. 

Currently,  insiders  may  file  reports  on 
Forms  3.  4  and  5  in  paper  or 
electronically  on  the  Commission's 
Electronic  Data  Gathering.  Analysis  and 
Retrieval  System  ("EDGAR"). ^»  We 
initially  launched  EDGAR  as  a  pilot 
program  in  1984.  which  enabled 
companies  to  participate  voluntarily  in 
the  EDGAR  system  until  1993.  At  that 
time,  we  adopted  rules,  primarily 
Regulation  S-T,^"  to  implement  the 
operational  phase  of  EDGAR,  which 
imposed  electronic  filing  requirements 
only  on  domestic  issuers.'"  Initially,  the 
rules  prohibited  electronic  filing  of 
Forms  3.  4  and  5.  The  adopting  release, 
however,  stated  that  the  Commission 
expected  to  address  later  the  electronic 
filing  of  these  forms. 

Since  the  adoption  of  mandated 
EDGAR  for  domestic  issuers,  we  have 
been  moving  toward  requiring 
electronic  filing  of  Forms  3.  4  and  5.  In 
1995.  we  revised  Regulation  S-T  to 
permit  voluntary  electronic  filing  of 
Forms  3.  4  and  5."  In  1996.  we  asked 
for  comment  on  whether  to  require 
EDGAR  filing  of  any  documents  then 
allowed  to  be  filed  electronically  on  a 
voluntary  basis. '-  Early  in  2000.  we 


announced  that  we  intended  tu  propose 
mandated  electronic  filing  of  Forms  3.  4 
artd  5  and  asked  for  comments. '■'  Later 
in  2000,  we  reiterated  our  expectation  of 
proposing  these  requirements  and  stated 
that  we  would  consider  the  comments 
received  in  connection  with  future 
rulemaking.  '■' 

In  implementing  Congress'  directive 
to  require  Forms  3,  4  and  5  to  be  filed 
on  EDGAR,  we  seek  to  achieve  the  same 
benefits  for  investors,  filers  and  the 
Commission  that  we  sought  when  we 
first  mandated  electronic  filing  for  most 
documents.  Since  its  inception,  the 
primary  goals  of  our  EDGAR  system 
have  been  to  facilitate  the  rapid 
dissemination  of  financial  and  business 
information  about  companies  and  other 
parties  participating  in  U.S.  capital 
markets  while  making  the  transmission 
and  the  Commissions  processing  of 
filings  more  efficient. 

Mandated  electronic  filing  benefits 
members  of  the  investing  public  and  the 
financial  community  by  making 
information  contained  in  Commission 
filings  available  to  them  minutes  after 
receipt  by  the  Commission.  Information 
concerning  insiders'  transactions  in 
issuer  equity  securities  will  be  publicly 
accessible  substantially  sooner  than  it 
was  before.  In  addition,  the  electronic 
format  of  the  information  facilitates 
research  and  data  analvsis.  The  new 


-'"Release  No.  34-^6421  (.September  3.  2002)  (56 
FR  .56462). 

-'  .Section  16(a)(4).  as  amended  by  Section  403  of 
the  .Sarlwnes-Oxley  Act. 

■!»  Rule  101(b)(4)  of  Regulation  S-T  |17  CFR 
232.101(b)(4)|.  The  percentage  of  Forms  3.  4  and  5 
filed  electronically  on  the  current  ECXIAR  system 
increased  from  approximately  B%  in  June  2(M)2  (the 
last  month  Iwfore  the  .Sarbanes-Oxley  Act  was 
enac:tecl)  to  approximately  15'X.  in  August  2002  (the 
month  the  ac:(:eleraled  filing  deadline  took  effect). 
The  pc-rcentage'held  at  approximately  IS'^i  in 
September  2002  but  increased  to  approximately 
25%  in  October  2002  and  reinaincMl  at  that  level  in 
November  2002. 

■^w Release  No.  33-6977  (February  23.  1993)  |58  FK 
146281. 

'"In  2002.  we  adopted  rules  generally  recjuiring 
foreign  issuers  to  file  electronically  beginning  in 
early  Novimiber.  2002.  Release  No.  33-8099  (May 
14.2002). 

"  Release  No.  33-7241  (November  13,  1995)  |60 
FR  57682). 

'^  Ri!lease  No.  33-7369  (Dec.  5.  1996)  |61  FR 
65440).  Only  one  commentiir.  an  organization 
consisting  of  issuers,  clearly  responded  as  to  Forms 
3,  4.  and  5.  This  commenter  favored  permitting  the 
voluntHry  EDtlAR  filing  of  these  forms  and  opposed 
their  mandated  EDCAR  filing.  The  c;ommenter 
claimed  as  reasons  unnecessary  additional  hardship 


on  insiders,  disparate  trc^atment  between  foreign 
insiders  who  would  l>e  required  to  file  on  EDCAR 
and  foreign  issuers  who  would  not.  the  burden 
faced  by  insiders'  companies  who  would  be  forccui 
by  the  new  mandate  to  file  for  their  insiders,  the 
Commission's  uncertain  capacity  to  prcK.ess  all  the? 
forms  at  peak  time,  and  the  lark  of  a  compelling 
public  interest  in  somewhat  accelerating  the 
dissemination  of  information  that  often  is 
somewhat  stale  oven  if  filed  timely.  As  discussed 
below,  technological  advanc^es  unci  a  user-friendly 
approach  should  minimize  hardship  on  insiders.  As 
noted  above,  rules  recently  took  effect  generally 
mandating  foreign  issuer  EIXJAR  filing.  The 
Commission  plans  to  have  the  capacity  to  prtxiess 
all  the  forms  at  peak  time.  In  addition  to  the  Act's 
mandate,  there  is  now  a  strong  public  interest  in 
facilitating  electronic;  access  to  the  forms  whose 
filing  has  been  ac:celeraled  due  to  the  new  two- 
business  day  filing  rcHjuirements  descriUid  above. 

"  Release  No.  33-7803  (Feb.  25.  2000)  |65  FR 
11507).  We  riH;eived  four  comment  letters  on  our 
anticipated  EUCJAR  rulemaking  for  Forms  3,  4  and 
5.  Three  commenters  favored  mandating  EIXJAR 
filing  for  all  these  forms.  Reasons  given  for 
mandating  included  ease  of  filing  using  a  template 
and  ease  of  access  to  the  underlying  information. 
The  commenter  that  providctd  its  views  on  Release 
No.  33-7369,  as  desc:ri!)c!ci  in  the  note  above, 
favored  permitting  the  voluntary  ED(;AR  filing  of 
the  fcjrms  and  opposed  their  mandated  EtXJAR 
filing.  This  commentiT  citcMi  essentialh  the  same 
reasons  it  raisi>cl  in  its  prior  comment  letter. 

'••Release  No.  3;i-7855  (Apr.  27.  2000)  (65  FR 
24788|.  We  genorailv  have  addressed  the  electronic 
filing  of  Form  144  (17  CFR  239.144)  in  the  same 
relea.ses  as  we  have  addresscui  the  electronic  filing 
of  Forms  3,  4  and  5.  Although  the  c:urrent  proposals 
do  not  address  Form  144,  we  may  in  the  future 
propose  to  require  that  form  to  be  filed 
elec:tronicallv. 


accelerated  Section  lb(a)  lilmg 
requirement  described  above  makes 
electronic  filing  even  more  valuable. 
Finally,  investors  clearly  want 
electronic  access  to  these  forms.  ''■  Many 
investors  believe  that  reports  of 
directors'  and  executive  officers' 
transactions  in  company  equity 
securities  provide  useful  informatio'n  as 
to  management's  views  of  the 
performance  or  prospects  of  the 
company  and  that  more  timely  and 
transparent  access  to  reports  will  be 
even  more  useful. 

Filers  will  benefit  from  changes  to  the 
electronic  filing  system  specifically 
designed  to  make  electronic  filing  easier 
while  continuing  to  provide  speedy, 
secure  and  reliable  transmission,  as 
discussed  below.  We  note  that  many 
companies  help  their  insiders  or  make 
the  insiders'  filings  for  them.  We 
encourage  this  practice  to  facilitate 
accurate  and  timely  filing.  Our 
intention.  However,  is  to  create  a  system 
that  insiders  can  use  relatively  easily 
themselves,  particularly  as  an  insider  is 
legally  responsible  for  filing  regardless 
of  who  submits  a  filing  on  the  insider's 
behalf.'" 

The  use  of  EDGAR  also  will  facilitate 
more  efficient  storage,  retrieval  and 
analysis  of  ownership  and  transaction 
information  than  paper  filing.  Quicker 
access  to  ownership  and  transaction 
information  should  not  only  facilitate 
review  of  the  information  but  also 
enhance  the  Commission's  ability  to 
study  and  address  issues  that  relate  to 
this  information. 

Website  posting  of  Forms  3.  4  and  5 
by  issuers  with  corporate  websites  will 
provide  a  convenient,  rapidly 
disseminated  electronic  source  in 
addition  to  EDGAR  that  is  conducive  to 
research  and  data  analysis.  One  of  the 
objectives  of  the  proposal  is  to 
encourage  the  availability  of  this 
information  in  a  variety  of  locations  so 
that  it  is  broadly  accessible. 

II    1  hi  Pnuiuscci  ;<iilp  Amendments 

A.  Hequirtid  tlectwnic  Filing  oj  Forms 
3.  4  and  5 

We  propose  to  amend  Regulation  S- 
T  '"  to  require  insiders  to  file  Forms  3. 


''  A  numlier  of  c:ommenters  on  Release  No.  33- 
8090  (Apr.  12.  2002)  lfi7  FR  19914)  (the  "Form  8- 
K  Proposing  Release")  regarding  Fomi  8-K 
dis«:losure  of  managc-ment  Iransacticms  as  well  as 
commenters  on  acc:eleratcHl  Sec:tion  16  filing 
addressed  electronic;  filing  of  .Sec:tion  16(a)  reports. 
Many  of  the  commenters  supported  mandated 
.Se<;ticin  16(a)  report  filing. 

"'(.T  In  the  Matter  of  Bettina  Bancroft.  Release 
No.  34-32033  (Mar.  23.  1993). 

'"Regulation  .S-T  is  the  general  regulatiim 
governing  EIXIAR  filing.  In  addition  to  complying 
with  Rcfgulation  S-T.  filers  must  submit  eleclronic; 

(UinlintitHJ 
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4  and  5  with  us  iin  LiUGAK. '"  As  noied 
above.  Rule  101(b)(4)  of  Regulation  S-T 
currently  permits  reporting  persons  to 
flic  Forms  3.  4  and  5  on  EDGAR.  The 
proposed  amendments  would  revise 
Rule  101  by: 

•  Removing  subparagraph  (4)  from 
subparagraph  (b)  (the  voluntary  EDGAR 
filing  paragraph);  and 

•  Adding  a  reference  to  forms  filed 
under  Section  16(a)  to  subparagraph 
(a){l)(iii)  (located  in  the  mandated 
EDGAR  filing  paragraph). 

B.  Required  Website  Posting  of  Forms  3, 
4  and  5 

We  propo.se  to  amend  Rule  16a-3  '''  to 
add  a  new  paragraph  (k)  to  require  an 
issuer  that  maintains  a  corporate 
website  to  post  on  its  website  all  Forms 
3,  4  and  5  filed  with  respect  to  its  equity 
securities  by  the  end  of  the  business  day 
after  filing.-"'  An  issut^r  could  satisfy  this 
requirement  whether  it  provides  access 
directly  or  by  hyperlinking-"  to  them 
via  a  third-party  service^-  in  lieu  of 
maintaining  the  forms  itself  if  the 
following  conditions  were  met: 

•  The  forms  are  made  available  in  the 
appropriate  time  frame: 

•  Access  to  the  reports  is  free  of 
charge  to  the  user; 

•  The  display  format  allows  retrieval 
of  all  information  in  the  forms;'" 

•  The  medium  to  access  the  forms  is 
not  so  burdensome  that  the  intended 


ilcHiiiiirtils  ill  ii<:i:ur<laii<:r  with  llii'  iiistnii  liciiis  in 
iIi.'|:IK;.\K  KiltT  Mimuiil. 

'"  Kii^iiliitidii  ,S-T  iil.so  ri^quir«*s  the  nlw.tnmii 
lilill^  nr^iiiv  riHatcd  ( (irri;N|)(iii(li!iu  «  iiliil 
siipiiltMiitMilal  iiiriiriDiilion  piTtiiiniii^  In  >i  (!<»  iiiiiciil 
Ihtit  is  the  siibji»:t  of  iiuiiuIciIimI  btX^AK   KivKolHlinii 
S-T  Rill.'  lOKald)  |17(:KK  2:i2.101(a((l)ll  Th.isr 
materials  an^  not  (lissniiiiiali^d  piibliciv  hiil  arc 
availahic  tii  tin-  (.oiiuiiiiisiiiii  staff.  This  rirqiiiriMiiiMil 
would  apply  to  persons  who  file  Forms  :i.  4  and  S 
upon  adoption  of  the  propo.sed  amendments. 

'"'17(:FR240.1fia-:i. 

^"Rule  l(>a-:)(e)  |I7(;FR  24U.lHa-n(iOI  reipiin-s 
insiders  to  send  or  <leliver  a  i:opv  of  each  form  In 
the  issuer  not  later  than  when  the  form  is 
iransmitled  for  filing  with  the  (:<iinn)ission.  This 
1  opy  must  no  to  the  person  designated  to  rereive 
sui  h  cominunii:ations.  or  in  Ihe  af)seii(:e  of  this 
desi(4iia1ion.  to  the  issuer's  corporate  stM.retarv  or 
person  performin^  equivalent  fiinclifins.  Issuers 
will  most  likely  want  to  designate  a  manner  of 
riK  i-ivinK  these  cominunii.ations  eliH  troiiii  allv. 

"  In  Release  No.  :iJ-7Hf>t>  (Apr.  28.  2(MM))  |(>.5  IR 
2r>84:t|  (the  "2000  Relt^ase ').  we  proviileil 
interpn-tive  guidance  on  the  possible  effw  Is  of 
hvperlinkiiiK  ti>  a  third-party  website.  See  Ihe  2000 
Release,  al  n,  4H  and  tht?  ai companviiiK  text. 

*■'  MyperlinkiiiK  via  KIXJAR  woidd  satisfy  Ihe 
posting  rtH|uiriMneiit  if  the  conditions  in  this  s)K:lioii 
(itherwis<!  are  met.  KIKJAR  currently  displays  Kornis 
I.  4  and  .*>  Tileil  electronically  and  will  do  so  under 
the  contemplated  on-line  system,  in  Ixitd  cases 
shortly  after  filing  and  within  the  pi^riod  required 
by  .StHlion  1ti(a)(4)(H|  (by  the  end  of  Ihe  business 
day  after  niiiig). 

* '  In  this  regard,  we  note  that  s«ime  third-parly 
s<!rvi(:e  providers  publish  only  Table  I  information, 
which  would  not  .satisfy  this  condition.  The  display 
format  would  need  to  publish  all  form  information. 


users  cannot  etlectively  access  the 
information  provided;  ■*■* 

•  The  access  includes  any  exhibits  or 
attachments; 

•  The  forms  are  accessible  for  at  least 
a  12-month  period: 

•  Access  to  the  forms  is  through  the 
issuer  website  address  the  issuer 
normally  uses  for  disseminating 
information  to  investors;  "•"■  and 

•  Any  hyperlink  is  directly  to  the 
Section  IB  forms  (or  to  a  list  of  the 
Section  16  forms)  instead  of  just  to  the 
home  page  or  general  search  page  of  the 
third-party  service.'"' 

It  is  our  intent  to  make  the  website 
posting  requirement  become  effective  at 
the  same  time  as  the  electronic  filing 
requirement.  However,  we  encourage 
issuers  to  post  Section  16(a)  reports  on 
their  websites  before  the 
implementation  date. 

C.  Rule  I6n-3lhl 

We  propose  to  delete  as  no  longer 
necessary  the  deemed  timely  filed 
provision  in  Rule  16a-3(h)  under  the 
Exchange  Act,  effective  at  the  same  time 
the  Forms  3.  4  and  5  electronic  filing 
requirement  becomes  effective.  Rule 
16a-3(h)  states  that  the  date  of  filing 
generally  is  the  date  of  receipt  by  the 
Commission.  The  proposed  deletion 
would  not  affect  this  statement. 
However,  Ihe  rule  also  has  a  provision 
that  states,  in  general,  that  a  Form  3,  4 
or  5  will  be  deemed  timely  filed  if  the 
filing  person  establishes  that  the  form 
was  timely  delivered  to  a  third  party 
entity  providing  delivery  services  in  the 
ordinary  course  of  business  that 
guaranteed  delivery  of  the  filing  to  the 
Commission  no  later  than  the  required 
filing  date.  This  "deemed  timely  filed  " 
provision  was  designed  for  and  applies 
only  to  paper  filings,  and  we  believe  it 
no  longer  will  be  needed  once  the 
electronic  filing  requirement  is 
effective.''" 


**  See.  for  example.  Release  No.  33-72:13  ((X  1.  fi. 
IHUfi)  |KI)  hR  .'>34!iH|.  at  n   24  and  the  a(  i  ompanying 
text 

'''  If  the  issuer  has  a  cor|Mirate  website  but  ri(H!s 
not  normally  disseminate  information  to  investors 
through  Ihe  welisite.  it  must  [irovide  a< cess  to  the 
forms  through  a  liH.ation  on  its  website  that  it 
reasonably  l)eliev<?s  will  fac  ililate  user  ac(  ess  to  the 
forms 

<"  An  issuer  c.oiilil  present  Ihe  viewer  with  an 
intermediate  screen  stating  thai  the  visitor  is 
leaving  Ihe  issuer's  wet>sile   Also,  a  disi:laimer  of 
responsibility  for  the  an  unu  y  of  Ihe  third-party 
service  would  not  make  the  website  (Misting 
ineffiKitive  for  purposes  of  Ihe  p<isling  rei)uir<mienl. 
.StH!  generally  nigarding  issuer  wi^bsite  posting 
Release  No   3:1-8128  (.S<!pt.  lli.  2002)  |67  KR  58480|. 
Hi  n.  132  and  accompanying  ti^xt. 

■•'  Rule  I3(b|  under  Riigulaliou  ,S-T  (17  CKR 
232.1311)11  a<ldres.si>s  iiistames  where  an  elintronii 
filer  attempts  in  good  faith  to  file  a  drK.iimenl  with 
theCommissiiin  in  a  timely  manner  but  the  Tiling 
is  delayed  due  to  Ux:hnical  difficulties  lieyond  the 


The  proposed  amendments  would  not 
alter  the  provisions  governing  the 
availability,'  of  hardship  exemptions 
under  Regulation  S-T.  A  filer  that  meets 
th(!  requirements  of  Section  201  or  202 
of  Regulation  S-T""'  may  obtain  a 
temporary  or  continuing  hardship 
exemption  from  EDGAR  filing 
requirements.^''  As  is  the  case  with 
forms  currently  required  to  be  filed  on 
EDGAR,  we  expect  that  hardship 
exemptions  for  Forms  3,  4  and  5  will  be 
available  infrequently."'"  A  failure  to 
obtain  timely  an  identification  number 
or  access  codes  will  not  justify  a 
hardship  exemption.'^''  Moreover,  as  is 
also  the  case  with  forms  currently 
required  to  be  filed  on  EDGAR,  upon  - 
effectiveness  of  the  rules  we  propose 
today,  our  filing  desk  will  not  accept  in 
paper  format  any  Form  3.  4  or  5  unless 
the  filing  satisfies  the  requirements  for 
a  temporary  or  continuing  hardship 
exemption  under  Regulation  S-T.^'^ 

D.  Farms  3.  4  and  5 

We  propose  some  minor  changes  to 
Forms  3,  4  and  5  to  facilitate  the 
electronic  filing  provisions,  as  follows: 

1.  Amend  the  introductory  section 
before  the  General  Instructions  of  Forms 


filers  control.  In  ihose  instances.  Ihe  filer  may 
rt^quest  an  adjustment  of  Ihe  diHumenl's  filing  date. 
We  may  grant  Ihe  request  if  it  appears  that  the 
adjuslmeni  is  appropriate  and  (.(insistent  with  the 
publii   intiTesI  and  Ihe  protection  of  investors.  A 
filing  date  adjustment  will  thus  \h-  available  in  what 
wi-  expiH  t  to  lie  rare  appropriate  ciri  iimslanciis. 

^"  17  CIR  2J2.201  or  232.202.  An  F:[X;AK  filer 
may  obtain  a  temporary  hardship  exemption  if  it 
exiieriiMices  uiiantii  ipaled  Iih  hni(  al  difficulties  thai 
preyeiil  ihe  timely  pieparation  and  submission  of 
.111  elei  Ironii  filing.  ,Sei'  1  7  CKR  232.201(a).  An 
KIXiAR  filer  may  apply  for  a  conlinuing  hardship 
exemption  if  it  caiinol  file  all  or  part  of  a  filing 
without  undue  burden  or  expense.  .See  17  CIKR 
232.202(a). 

■"'A  filer  obtains  .i  temporary  hardship  exemption 
by  filing  a  properly  legended  paper  co|iy  |if  Ihe 
filing  under  coyer  of  form  TH  under  Ri^ulation  .S- 
r  Rule  201.  In  ciintrast  to  this  self-executing 
priH  ess.  a  filer  can  obtain  a  continuing  hardship 
I'xemption  only  by  submitling  a  written  application 
under  Regulation  S-T  Rule  202.  upon  which  the 
Commission  staff  must  then  act  under  delegated 
authority.  It  is  unlikely  that  a  <  iintinuing  hardship 
exemption  would  lie  granted  with  respect  to  Forms 
3.  4  or  .'>.  given  the  nature  of  Ihe  information  that 
appears  in  these  forms  and  the  expet  led  ease  of 
eli><:troiii(  filing. 

'"In  addition  to  pursuing  a  hardship  exemption, 
a  filer  that  has  in  giHKl  faith  allempted  to  submit 
a  filing  in  a  timely  manner  but  has  experienced  a 
delay  due  to  tiH.hni(.(il  conditions  b<>vond  its  control 
may  nMjuest  a  filing  dale  adjuslmeni  tinder 
Regulation  .S-T  Rule  13(b)  S«'e  n.  47  alxive. 

'•'  ,S««'  the  note  lo  Rule  10  of  Regulation  .S-T  1 17 
CFR  232.101  ( 'The  ( jmimission  slmngly  urges  any 
person  or  entity  almul  lo  Imi  ome  subjiH  I  to  the 
disclosure  and  filing  reipiirements  of  the  federal 
siMiiritiiw  laws  to  submit  a  Form  ID  jdhrough  which 
an  identification  iiiimtx^r  and  access  codes  are 
obtaiiii>d)|  well  in  advance  ol  the  first  required 
Keloctroniill  filing.  '    *    '.  in  order  In  facilitate 
eliMtronic  filing  on  a  timely  liasis"). 

'-•Rule  14  of  Regulation  S-T  I17CFR  2.32.14}. 
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3,  4  and  5  to  delete  the  reference  to  IRS 

identification  numbers.  Consistent  wilh 
that  deU'tifin.  we  propose  to  delete  from 
each  of  the  forms  Item  3  (before  Table 
I),  which  provides  a  space  for  a  filer  that 
is  an  entity,  at  its  option,  to  include  an 
ERS  identification  number.-'*-*  We  believe 
this  information  is  unnecessary  in  this 
context.  An  IRS  identification  number  is 
not  useful  for  tracking  because  only 
some  filers  provide  it.  Only  non-natural 
person  filers  may  provide  it  and  even 
they  may  choose  whether  to  do  so. 

2.  Amend  the  General  Instriu  tions  to 
Forms  3,  4  and  5  to 

•  Delete  the  statement  that  electronic 
filing  is  optional; '""' 

•  Add  a  statement  making  it  clear  that 
electronic  filing  is  mandatory  absent  a 
hardship  exemption,  referencing 
Regulation  S-T.  and  describing  how  to 
obtain  staff  assistance  in  electronic 
■filing;  ^'^  and 

•  Add  a  note  providing  instructions 
for  filing  in  paper  pursuant  to  a 
hardship  exemption.'"''* 

3.  Amend  Instruction  6  to  Forms  3,  4, 
and  5  to  indicate  that  if  a  filer  runs  out 
of  space  on  the  electronic  form,  the  filer 
should  put  the  additional  information  in 
a  footnote,  and  if  there  is  not  enough 
room  in  the  space  provided  for  a 
footnote,  the  footnote  should  refer  to  an 
exhibit  to  the  form  that  contains  the 
additional  information.^'^ 

4.  Amend  Items  4  and  5  of  the  items 
before  Table  I  of  Form  5  to  require  that, 
when  addressing  the  date  as  to  which 
the  form  is  filed,  a  day  be  specified  in 
addition  to,  as  currently  required,  a 
month  and  year.  Adding  a  day. 
requirement  will  result  in  a  full  date 
that  will  ease  processing  and  searches. 

5.  Amend  the  heading  of  column  9  of 
Table  II  of  Form  5  to  clarif)'  that  the 
reference  to  "year"  is  a  reference  to  the 
issuer's  fiscal  year,  which  will  make  the 
heading  consistent  with  the  heading  of 
column  5  of  Table  I  of  Form  5. 

E.  Form  ET 

Currently,  electronic  filers  may  make 
electronic  submissions  either  as  direct 
transmissions,  via  dial-up  modem  or 


^^The  following  items  will  be  renumbered. 

"  See  current  Cleneral  Instruction  3(a)  to  Form  3. 
and  current  General  Instruction  2(a)  to  Forms  4  and 
5. 

^'•See  proposed  General  Instruction  3(a)  to  Form 

3  and  proposed  General  Instruction  2(a)  lo  Forms 

4  and  5. 

-■*Soe  proposed  note  to  General  Instruction  3  and 
General  Instruc-tion  2.  respectively. 

"Ownership  and  transaction  information  must 
be  disclosed  to  the  greatest  extent  possible  in  Ihe 
forms'  Tables  I  and  II  rather  than  in  footnotes  and 
attachments  in  order  to  maximize  Ihe  value  of 
EtXiAR's  lagging  the  data  in  the  tables,  and  thus 
facilitate  analysis. 


Internet,  or  on  magnetic  cartridge.'*" 
However,  the  number  of  filers  using 
magnetic  cartridges  is  minimal  In  the 
current  calendar  year,  one  filer  has  filed 
one  magnetic  cartridge  containing  a 
single  form.  The  filer  apparently  used 
the  magnetic  cartridge  approach  solely 
to  avoid  a  temporary  problem  with 
direct  transmission.  Therefore,  we 
propose  to  eliminate  magnetic  cartridges 
as  a  transmission  medium  and  to 
eliminate  Form  ET,^"  the  transmittal 
form  that  must  accompany  all  magnetic 
cartridge  submissions.'*" 

F.  Comment  Solicited 

We  request  comment  on  the  rule  and 
form  changes  we  propose  in  this  release. 

Question  regarding  facilitating 
statutory  requirements  in  general; 

•  Would  any  other  technical 
amendments  help  to  implement 
Exchange  Act  Section  16(a)(4)? 

Questions  regarding  electronic  filing 
of  Section  16  forms: 

•  Are  there  ways  we  can  help 
introduce  new  electronic  filers  to  the 
system? 

•  Are  there  any  barriers  to  issuers' 
helping  insiders  to  file  or  filing  on 
insiders'  behalf  Section  16  forms  and,  if 
so,  how  can  these  barriers  be  eliminated 
or  reduced? 

Questions  regarding  website  posting: 

•  In  addition  to  proposed  Rule  16a- 
3(k),  are  any  rules  needed  to  facilitate 
the  statutory  requirement  that  an  issuer 
maintaining  a  corporate  website  post  all 
filings  of  Forms  4  and  5  reporting 
transactions  in  its  equity  securities  on 
that  website  by  the  end  of  the  business 
dav  after  the  filing? 

•  Should  we  permit  issuers  that 
maintain  corporate  websites  not  to  post 
Forms  3  or  to  post  them  later  than  the 
end  of  the  business  day  after  filing?  If 
delayed  posting  of  Forms  3  is 
appropriate,  how  great  a  delay  should 
be  permitted?  Is  posting  Forms  3 
necessary  to  provide  a  complete 
picture? 

•  Should  issuers  whose  equity 
securities  are  subject  to  Section  16  but 
do  not  have  a  corporate  website  be 
required  to  disclose  in  their  Forms  10- 
K  or  lO-KSB"!  why  they  are  not  subject 
to  the  posting  requirement? 

•  Are  there  more  conditions  we 
should  require  if  an  issuer  hyperlinks  to 


'■".See  Rules  12(b]  and  12(c)  of  Regulation  S-T  1 17 
CFR  232.12(b)  and  232. 12(c)l. 

^»\7  CFR  239.fi2,  249.445.  259.601,  269.6  and 
274.401. 

""See  profKJsed  related  amendments  to  Securities 
Act  Rule  110  117  CFR  230.110).  Rule  12  of 
Regulation  S-T  |17  CFR  232.12  and  232.103). 
Exchange  Act  Rule  0-2  (17b  CFR  240.0-2).  Public 
Utility  Act  Rule  21  |17  CFR  250.21].  and  Trust 
Indenture  Act  Rule  0-5  1 17  CFR  260.0-5). 

»•  17  CFR  249.310  and  249.310b. 


a  third-party  site  to  satisfy  its  posting 
requirement?  Are  any  of  the  conditions 
we  would  require  not  necessar>'?  Are 
there  any  forms  of  hyperlinking  that 
would  not  foster  widespread 
dissemination  and  access? 

•  Should  we  condition  satisfaction  of 
the  posting  requirement  on  keeping  the 
forms  accessible  for  a  period  other  than 
12  months?  The  12-month  period  would 
provide  time  to  assess  a  group  of 
transactions,  including  a  purchase  and 
sale  or  sale  and  purchase  within  six 
months  of  each  other  ('short-swing 
transactions")  that  may  raise  issues 
under  Section  16(b). ''^  A  shorter  period, 
however,  also  could  help  to  identify 
short-swing  transactions.  Should  the 
period  be  longer  to  better  fulfill  the 
informational  purposes  of  Section  16(a) 
or  to  accommodate  the  statute  of 
limitations?  Should  the  period  be 
shorter  because  the  information  is 
available  on  the  EDGAR  database? 

•  We  invite  commenters  considering 
the  website  posting  issue  to  address  the 
relative  costs  and  benefits  of  each 
approach. 

— For  example,  would  establishing  a 
hyperlink  through  a  third-party 
service  allow  issuers  to  comply  with 
the  statutory  requirement  in  a  more 
timely  and  cost-efficient  way  than  by 
maintaining  the  reports  on  their  own 
website? 

— Conversely,  would  maintaining  the 
reports  on  the  issuer's  own  website  be 
more  advantageous  to  users? 

—In  this  regard,  if  a  form  were 
maintained  through  a  hyperlink, 
would  it  remain  equally  portable,  so 
that  a  user  could  download  it  and 
print  it  out  in  its  original  or  other 
readily  understood  format? 

— Should  it  be  adequate  to  hyperlink  to 
the  Section  16  forms  as  a  group  or  a 
list  of  them  rather  than  to  each  form? 
Question  regarding  the  deemed  timely 

filed  provision  of  Rule  16a-3(h): 

•  Are  there  any  instances  in  which 
use  of  the  Rule  16a-3(h)  deemed  timely 
filed  provision  would  remain 
appropriate  when  electronic  filing  is 
required? 

Since  the  initial  adoption  of 
Regulation  S-T  in  1993,'''  filers  who  file 
in  paper  under  the  temporary  hardship 
exemption  have  been  required  to  submit 
an  electronic  format  copy  of  the  filed 
paper  document  within  six  business 


"•!  15  DSC.  78p(b).  In  Release  No.  33-8128  (Sept 
16.  2002)  167  FR  584801.  in  the  context  of 
discussing  Form  10-K  disclosure  of  issuer  website 
posting  of  periodic  reports,  we  suggested  that 
issuers  provide  website  access  to  their  reports  for 
at  least  a  12-monlh  period. 

•"Release  No.  33-6977. 
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days  of  the  filing  of  the  paper  formal 
document. •'•' 

Questions  regarding  temporary 
hardship  exemptions: 

•  In  hght  of  technological 
developments,  decreased  costs  and  the 
benefits  of  electronic  availability, 
should  we  require  a  shorter  period  of  as 
few  as  two  or  three  business  days?  If  so, 
should  this  shorter  time  period  apply 
generally  to  all  required  filings,  or  solely 
to  Forms  3,  4  and  5? 

•  Alternatively,  given  the  expected 
ease  of  electronic  filing  and  the  limited 
utility  to  investors  of  paper  filings, 
should  we  eliminate  the  ability  to  use 
the  temporary  hardship  exemption  for 
Section  16  filings?  If  so,  should  we 
provide  a  sunset  provision  that 
eliminates  the  ability  after  a  specified 
time  (e.g.,  six  months  or  a  year  after  the 
electronic  filing  requirement  is 
effective)? 

Rule  13(a)(3)  of  Regulation  S-T 
addresses  electronic  submission 
acceptance.  Currently,  persons  can  file 
by  direct  electronic  transmission 
between  the  hours  of  8  a.m.  and  10  p.m., 
Washington,  DC  time  on  weekdays  that 
are  not  federal  holidays.  An  accepted 
filing  that  begins  before  5:30  p.m. 
Washington,  DC  time  is  deemed  filed  on 
the  same  day.  Generally,  an  accepted 
filing  that  begins  after  5:30  p.m.  is 
deemed  filed  on  the  next  business 
day.**"'  However,  a  post-effective 
amendment  or  registration  statement 
filed  to  increase  the  number  of 
securities  registered  as  permitted  by 
Securities  Act  Rule  462(b)'''*  is  deemed 
filed  on  the  same  business  day  (as  long 
as  it  is  received  before  10  p.m.).*'' 
Questions  regarding  electronic 
submission  acceptance: 

•  Should  we  amend  Rule  13(a)(3)  to 
treat  an  accepted  Form  3,  4  or  5  filing 
in  the  same  manner  as  a  Rule  462(b) 
filing  for  purposes  of  the  deemed  filing 
date? 

•  Would  this  treatment  be 
appropriate  due  to  the  rapid  filing 
deadline  applicable  to  Section  16 
reports  and  the  large  proportion  of 
insiders  who  are  natural  persons? 

•  On  the  other  hand,  does  the 
importance  of  the  information  justify 
the  requirement  that  these  forms  be  filed 
by  5:30  p.m.  on  the  due  date,  the  same 
as  almost  all  other  Commission  filings? 

Question  regarding  elimination  of 
electronic  transmission  alternative: 


•  Finally,  we  request  comment  on 
whether  there  is  any  category  of  filers 
who  would  be  unduly  burdened  if  we 
eliminate  filers'  ability  to  file  on 
magnetic  cartridge. 

Ill     I  lif  ^  In  Ir (iiiK   h  ilinu  Proi  «'(turt' 

By  the  lime  the  provisions  that 
require  electronic  filing  of  Forms  3,  4 
and  5  become  effective,  a  new  on-line 
filing  system  will  be  effective  as  well.**" 
In  its  initial  version,  insiders  and  those 
who  act  on  their  behalf  will  be  able  to 
access  our  web  site  to  fill  out  and 
submit  the  forms.  When  the  new  system 
is  implemented.  EDGARLink  filing  no 
longer  will  be  available  for  these 
forms."'' 

Some  filers,  either  directly  or  through 
agents,  may  wish  to  create  a  customized 
form  and  file  it  as  a  reduced  content 
filing.  A  reduced  content  filing  is  a 
filing  that  provides  header  information 
(e.g..  form  type)  and  the  data  for 
mandatory  fields  that  we  specify  and 
otherwise  complies  with  specified 
technical  filing  requirements.  We  plan 
to  announce  the  mandatory  fields  and 
technical  filing  requirements 
sufficiently  before  the  new  system's 
implementation  to  provide  adequate 
preparation  time.  Reduced  content 
filings  will  enable  issuers  and  insiders 
to  use  third-party  service  providers  for 
filings,  if  they  wish  to  do  so,  just  as  they 

do  today. 

In  order  to  file,  persons  will  need  the 
same  codes  that  are  required  to  file  on 
EDGAR  today.^"  Persons  only  can 
acquire  the  codes  by  submitting  a  Form 
ID.^'  Companies  and  other  third  party 
filing  agents  with  the  appropriate  access 
codes  will  continue  to  be  able  to  submit 
forms  on  behalf  of  insiders.  We  expect 
to  introduce  enhanced  verification 
procedures  in  the  future. 

To  access  and  file  the  forms  through 
our  web  site,  filers  must  begin  by  having 
valid  EDGAR  access  codes  and  logging 
on  to  the  site.  A  button  on  the  menu 
will  give  filers  the  option  to  create  on- 
line Forms  3.  4  or  5.  or  amendments  to 
these  forms.  The  filer  should  have  all 
the  necessary  information  available 
before  going  on-line  to  file.  Due  to  cost 
and  technical  limitations,  data  entry 


'-  Kill.-  2()1(l>)  of  KuRiilalion  .S-T  |17  CFK 
2:)2.201(h)|. 

■'■■  Ruli!  1.3(a)(2)  of  Knxulation  S~T  1 1  7  CI-  K 
232.13(a)(2)| 

'"■I  7  CFK  230.462(b). 

""Riilu  13(a)(3)  uf  KeKulalion  .S-T  (17  CFK 
232.13(a)(3)|. 


"■"(  j)iiim<mt«rs  iiii  lM)lh  aix.eleraled  Sw  li<in  Ih 
filiiiK  and  the  Form  B-K  Proposing  Keleaw; 
tincoiiragRil  Ihe  Commission  to  dKvulop  an  on-line 
filing  prcK.iHlure  lor  .Seition  lh(a)  reports. 

""  I  Inofficial  PDF  copies  of  these  forms  will  not 
b«-  permitted. 

'"If  A  filing  is  inadeon  behalf  of  multiple 
insiders,  ea<.h  insider  will  be  required  to  have  a 
Central  Index  Key  (CIK)  and  CIK  Oinfirmation  Code 
(C(X;)  for  validation.  Multiple  insiders  will  be 
allowed  on  a  single  form  if  thev  all  have  an  inlemsl 
in  the  lran.sa(:lion(s)  reported. 

■  '  17  CFK  239.63.  249  446.  259.602.  269.7  and 
274.402. 


must  be  performed  quickly  enough  to 
avoid  timeouts  that  end  the  session.  The 
system  will  not  be  able  to  provide  a  way 
to  save  an  incomplete  form  on-line  from 
session  to  session.  The  system  will 
validate  for  data  type  and  required 
fields  as  many  fields  as  possible  while 
the  filer  fills  in  the  form.  Filers  will 
have  the  chance  to  correct  errors  and 
verify  the  accuracy  of  the  information. 
An  on-line  help  function  will  be 
available. 

The  filer  will  be  able  to  download  and 
print  the  filing  and  add  attachments 
before  submission.'-'  Once  the  filing  is 
submitted,  the  system  will  display  the 
accession  number  of  the  filing  or  a 
message  that  says  the  accession  number 
will  follow  in  a  return  notification."'  A 
filer  will  be  able  to  obtain  a  return  copy 
of  the  form  shortly  after  filing,  and  also 
will  be  able  to  see  the  filing  on  our 
website. 

IV'.  General  Kequcsl  tor  (Comments 

We  request  and  encourage  any 
interested  person  to  submit  comments 
regarding: 

•  The  proposed  changes  that  are  the 
subject  of  this  release; 

•  Additional  or  different  changes;  or 

•  Other  matters  that  may  have  an 
effect  on  the  proposals  contained  in  this 
release. 

We  request  comment  from  the  point 
of  view  of  investors,  insiders,  issuers 
and  others  who  use  or  otherwise  are 
involved  with  electronic  filing  and 
website  posting.  With  regard  to  any 
comments,  we  note  that  comments  are 
of  greatest  assistance  to  our  rulemaking 
initiative  if  accompanied  by  supporting 
data  and  Analysis  of  the  issues 
addressed  in  those  comments. 

V.  Paperwork  Reduction  Act 

The  proposeil  rule  amendments 
would  affect  seven  forms  that  contain 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995.^" 
The  titles  of  the  affected  information 
collections  are  the  EDGAR  Forms  ID, 
ET,  SE  ^''  and  TH.^"  and  Exchange  Act 
Forms  3,  4  and  5.  Consistent  with  the 


'-  Filers  should  reference  attachments  in  the  form 
as  exhibits  and  numl)or  them  for  clarity.  In  the  ran; 
event  that  a  filer  files  an  exhibit  alone  in  paper 
under  a  hardship  exemption,  the  filer  should  place 
a  Form  SE  |17  CFR  239.64.  249  444.  2S9.603.  269. H 
and  274  403|  cover  on  the  exhibit.  Use  of  Form  SE 
for  this  purpose  will  help  assure  (he  exhibit  is 
linked  to  the  form. 

''  An  "acc:ession  numlwr"  is  a  unique  number 
generated  by  EDCJAR  for  ejich  ele<:tronic 
submission.  Assignment  of  an  accession  numlwr 
<loes  not  mean  that  ELXiAK  has  ace  epted  a 
submission. 

'M4  I'.S.C.  3501  f(sf</ 

"17  CFR  239.64. 

™  17  CFR  239.65. 
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will  of  Congress,  the  anicntiiw'nts  that 
affect  all  of  these  information 
collections,  except  for  Form  ET, 
generally  conform  the  amended  rules 
and  forms  to  the  mandated  electronic 
filing  requirements  provided  by  the 
amendments  to  Section  16(a)  enacted  in 
Section  403  of  the  Sarbanes-Qxley  Act. 

Compliance  with  the  proposed 
amendments  would  be  mandatory.  The 
information  required  by  the  proposed 
amendments  would  not  be  kept 
confidential  by  the  Commission  except 
that  the  information  required  by  Form 
ID  would  be  kept  confidential,  subject  to 
a  request  under  the  Freedom  of 
Information  Act."" 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  We  have  submitted  the 
revisions  to  the  collections  of 
information  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  under  44  U.S.C.  3507(d)  and  5 
CFRl320.il. 

Form  ID  (OMB  Control  Number  3235- 
0328)  is  used  by  registrants,  individuals, 
third  party  filers  or  their  agents  to 
request  the  assignment  of  access  codes 
that  permit  the  filing  of  securities 
documents  on  EDGAR.  This  form 
enables  the  Commission  to  assign  an 
identification  number  ("CIK"), 
confirmation  code  ("CCC"),  password 
("PW")  and  password  modification 
authorization  code  ("PMAC")  to  each 
EDGAR  filer,  each  of  which  is  essential 
to  the  security  of  the  EDGAR  system. 

Form  ET  (OMB  Control  Number 
3235-0329)  is  used  by  an  EDGAR  filer 
when  submitting  filings  on  magnetic 
cartridge.  The  information  provided  on 
Form  ET  is  technical  information  about 
the  magnetic  cartridge  contents  as  well 
as  information  that  identifies  a  contact 
person  who  can  answer  questions  about 
the  tape  cartridge. 

Form  SE  (OMB  Control  Number 
3235-0327)  is  used  by  an  EDGAR  filer 
when  submitting  paper  fornidt  exhibits 
either  under  a  hardship  exemption 
under  Regulation  S-T  Rules  201  and 
202  or  as  otherwise  allowed  by 
Regulation  S-T.  The  information 
provided  on  a  Form  SE  primarily 
identifies  each  paper  format  exhibit 
submitted.  A  Form  SE  filer  must  also 
submit  the  required  number  of  copies  of 
each  paper  format  exhibit. 

Form  TH  (OMB  Control  Number 
3235-0425)  is  used  by  an  EDGAR  filer 
to  give  notice  that  it  claims  a  temporary 
hardship  exemption  under  Regulation 
S-T  Rule  201.  A  filer  must  submit  the 


I  nrm  TH  along  with  the  required 
number  of  copies  of  the  paper  format 
securities  document.  The  information 
provided  on  Form  TH  enables  the 
Commission  to  determine  whether  the 
filer's  circumstances  justify  the  grant  of 
a  temporary  hardship  exemption. 

Form  3  (OMB  Control  No.  3235-0104) 
is  used  by  an  insider  to  disclose 
securities  ownership  information  under 
Exchange  Act  Section  16(a). 

Forms  4  (OMB  Control  No.  3235- 
0287)  and  5  (OMB  Control  No.  3235- 
0362)  are  used  by  insiders  to  disclose 
securities  transaction  information  under 
Exchange  Act  Section  16(a). 

We  estimate  that  approximately  8.000 
respondents  file  Form  ID  each  year  at  an 
estimated  .15  hours  per  response  for  a 
total  annual  burden  of  1200  hours.""  We 
expect  that,  if  adopted,  the  proposed 
rule  amendments  would  cause  an 
additional  216.000  respondents  to  file  a 
Form  ID  as  a  result  of  initially  being 
subject  to  the  mandated  filing  rules  and 
cause  an  additional  175.200 
respondents  to  file  a  Form  ID  each  year 
on  a  recurrent  basis.  We  anticipate  these 
additional  entities  would  require  32,400 
and  26.280  hours,  respectively,  in  the 
aggregate  to  complete  the  Form  ID. 
which  would  increase  the  total  annual 
burden  initially  to  33,600  hours  and,  on 
a  recurrent  basis,  to  27.480  hours. 

We  estimate  that  one  entity  files  a 
Form  ET  each  year  at  an  estimated  .25 
hours  per  response  for  a  total  annual 
burden  of  .25  hours.  We  expect  that  the 
elimination  of  the  Form  ET  cover  sheet 
for  magnetic  cartridge  filings  in 
connection  with  the  elimination  of  the 
magnetic  cartridge  transmission 
alternative  will  reduce  the  existing 
information  collection  requirements  that 
are  currently  imposed  on  magnetic 
cartridge  filers.  We  expect  the  annual 
burden  would  be  reduced  by  the  current 
annual  burden  imposed  by  Form  ET.  As 
noted  above,  we  estimate  this  annual 
burden  as  .25  hours. 

We  estimate  that  770  respondents  file 
Form  SE  each  year  at  an  estimated  .10 
hours  per  response  for  a  total  annual 
burden  of  77  hours.  We  expect  that,  if 
adopted,  the  proposed  rule  amendments 
would  cause  an  additional  12 
respondents  to  file  a  Form  SE.  We 
anticipate  these  additional  respondents 
would  require  1.2  hours  in  the  aggregate 
to  complete  the  Form  SE,  which  would 
increase  the  total  annual  burden  to  78.2 
hours. 

We  estimate  that  70  respondents  file 
Form  TH  each  vear  at  an  estimated  .33 


hours  per  response  for  a  total  annual 
burden  of  23.1  hours.  We  expect  that,  if 
adopted,  the  proposed  rule  amendments 
would  cause  an  additional  12 
respondents  to  file  a  Form  TH.  We 
anticipate  these  additional  respondents 
would  require  4  hours  in  the  aggregate 
to  complete  the  Form  TH,  which  would 
increase  the  total  annual  burden  to  27.1 
hours. 

We  expect  that,  if  adopted,  the 
proposed  amendments  would  obligate 
reporting  persons  to  disclose  on  Forms 
3,  4  and  5  essentially  the  same 
information  that  they  are  required  to 
disclose  today."''  We  therefore  believe 
that  the  overall  information  collection 
burden  of  these  forms  would  remain 
approximately  the  same. 

We  are  soliciting  comment  on  the 
expected  Paperwork  Reduction  Act 
effects  of  the  proposed  rule 
amendments.  In  particular,  we  solicit 
comment  on  the  accuracy  of  our 
additional  burden  hour  estimates 
expected  to  result  from  the  proposed 
amendments.  We  further  request 
comment  on  whether  the  proposed 
changes  to  the  collection  of  information 
are  necessary  for  the  proper 
performance  of  the  Commission's 
functions,  including  whether  the 
additional  information  garnered  will 
have  practical  utility.  In  addition,  we 
solicit  comment  on  whether  there  are 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected.  We  further  solicit  comment 
on  whether  there  are  ways  to  minimize 
the  burden  of  information  collection  on 
those  insiders  who  file  the  above  forms, 
including  through  the  u.se  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Finally,  we 
solicit  comment  on  whether  the 
proposed  amendments  will  have  any 
effects  on  any  other  collection  of 
information  not  previously  identified  in 

this  section. 

If  you  would  like  to  submit  comments 
on  the  collection  of  information 
requirements  and  expected  effects, 
please  direct  them  to  the  Office  of 
Management  and  Budget.  Attention: 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC.  20503.  You  should 
also  send  a  copy  of  the  comments  to 
Jonathan  G.  Katz.  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW..  Washington.  DC  20549, 


''  5  U.S.C  552.  The  Commissions  regulations 
that  implement  the  act  are  at  1 7  CFR  200.80  et  seq. 


■"The  fact  that  approximately  25%  of  the  Forms 
3.  4  and  5  filed  in  November  2002  were  filed 
electronically  indicates  that  some  insiders  already 
have  filed  Forms  ID. 


'"The  addition  to  Form  5  of  a  requirement  to 
provide  the  day  of  the  month  and  year  disclosed 
where  the  month  and  year  already  are  required  to 
he  disclosed  creates  an  additional  burden  that  is  »o 
small  it  is  not  quantifiable.  The  other  proposed 
changes  to  Forms  3.  4  and  5  are  minor  and  do  not 
add  any  collection  of  information  burden. 
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with  retererice  tu  i-ile  No.  :^/-i)Ji-UZ. 
Kejquests  for  materials  submitted  to 
( )MB  by  the  Commission  with  regard  to 
these  collections  of  information  should 
be  in  writing,  refer  to  File  No.  S7-52- 
02.  and  be  submitted  to  the  Securities 
.ind  Exchange  Commission.  Records 
Management.  Office  of  Filings  and 
Information  Services.  OMB  must  make  a 
decision  concerning  the  affected 
collections  of  information  between  30 
and  60  days  af^er  publication  of  the 
release.  Consequently,  in  order  to 
t^nsurv  that  your  comments  achieve 
their  fullest  effect,  you  should  submit 
lomments  to  OMB  within  30  days  of 
this  release's  publication. 

VI.  Cost-Benefit  Analysis 

The  proposed  amendments  relating  to 
mandated  electronic  filing  and  website 
posting  largely  represent  the 
implementation  of  a  Congressional 
mandate.  We  expect  that  these 
amendments  will  achieve  the  same 
(benefits  for  investors  and  filers  that  we 
sought  when  we  first  adopted  mandated 
EDGAR  rules  for  most  filings."" 

A.  Expected  Benefits 

The  proposed  amendments  regarding 
mandated  electronic  filing  and  website 
posting  should  benefit  investors  and 
filers. 

Mandated  electronic  filing  should 
benefit  members  of  the  investing  public 
and  financial  community  by  making 
information  contained  in  Commission 
filings  easily  available  to  them  minutes 
after  receipt  by  the  Commission  and. 
thereby,  make  them  more  likely  to 
access  and  act  quickly  on  the 
information.  The  electronic  format  of 
the  information  should  facilitate 
research  and  data  analysis.  The  new 
accelerated  Section  16(a)  filing 
requirement  described  above  should 
make  quick  electronic  access  even  more 
valuable. 

Filers  should  benefit  from  changes  to 
the  electronic  filing  system  specifically 
designed  to  make  electronic  filing  easier 
while  continuing  to  provide  speedy, 
secure  and  reliable  delivery. 

The  use  of  EIXiAR  also  will  facilitate 
more  efficient  storage,  retrieval  and 
malysis  of  ownership  and  transaction 
information  than  filing  in  paper. 
Quicker  access  to  ownership  and 
transaction  information  should  not  only 
facilitate  review  of  the  information  but 
ilso  enhance  the  Commission's  ability 


to  study  and  address  issues  that  relate 
to  this  information. 

Website  posting  by  issuers  with 
corporate  websites  will  provide  a 
convenient,  rapidly  disseminated 
electronic  source  in  addition  to  EDGAR 
that  is  conducive  to  research  and  data 
analysis.  In  general,  website  posting  will 
help  to  make  ownership  and  transaction 
information  more  broadly  accessible. 

B  Expected  Costs 

We  expect  that  the  proposed 
amendments  regarding  mandated 
electronic  filing  and  website  posting 
will  result  in  some  costs  to  insiders  and 
issuers.  However,  we  expect  that  many 
insiders  and  issuers  will  not  bear  the 
full  range  of  costs  resulting  from  the 
adoption  of  these  amendments  for  the 
reasons  described  below. 

The  expected  costs  of  mandated 
electronic  filing  consist  of  both  initial 
and  ongoing  costs.  Initial  costs  are  those 
associated  with  obtaining,  completing 
and  sending  to  the  Commission  a  Form 
ID  to  obtain  filing  credentials,  and  the 
purchase  of  compatible  computer 
equipment  and  software,  including 
EDGAR  software  if  obtained  from  a 
third-party  vendor  and  not  the 
Commission's  website.  Initial  costs 
further  include  those  associated  with 
learning  about  the  electronic  filing 
system,  placing  the  filing  data  in 
electronic  format  for  the  initial 
electronic  filing  and  subscribing  to  an 
Internet  service  provider.  Ongoing  costs 
are  those  associated  with  maintaining 
the  framework  developed  through  the 
initial  costs  (for  excunple,  updating 
information  required  by  Form  ID)  and 
any  additional  costs  arising  fr'om  each 
subsequent  filing  (for  example,  placing 
the  new  filing  data  in  electronic 
format)."' 

We  expect  that  many  insiders  will 
need  to  incur  few.  if  any.  additional 
costs  from  electronic  filing.  We 
understand  that  many  issuers  help  their 
insiders  or  make  the  insiders'  filings  for 
them.  To  the  extent  insiders  do  not 
receive  this  help,  we  believe  many 
already  will  have  the  computer 
equipment  and  Internet  access  to  enable 
them  to  file  using  the  templates  that  will 
appear  on  the  Commission's  website. 
Finally,  some  insiders  already  have  filed 
Forms  ID  and  gained  experience  in 
arranging  electronic  filing."^ 


•"The  expected  benefits  and  costs  to  those 
utside  the  Commission  from  the  proposed 
imendments  relating  to  ehminaling  Form  ET  and 
iiiagnelic  cartridge  transmission  are  expected  to  be 
/f?  minimis.  Magnetic  cartridge  transmi.ssion  rarely 
s  used. 


"'  Other  minor  costs  could  include,  for  example. 
Gllingout  and  submitting  a  Form  SE  (a  paper 
exhibit  cover)  or.  in  rare  instances,  a  Form  TH  (a 
notice  of  claim  of  hardship  exemption  that  serves 
as  a  cover  for  a  paper  filing). 

"  As  previously  noted,  approximately  25%  of  the 
Forms  3.  4  and  5  filed  in  November  2002  were  filed 
electronically. 


>  .•    ;  ^^uers  that  help  their  insiders, 
.\  .1.  '[!>  I  lo  a  greater  or  lesser  extent,  to 
file  electronically  ar>'  n   t  likely  to  incur 
additional  costs.*"  l,s.-.ut:rs  are  required 
to  file  on  EDGAR  and  generally  have  the 
needed  computer  equipment  and 
Internet  service  provider  access  to 
enable  them  to  facilitate  filing  using  the 
templates  that  will  appear  on  the 
Commission's  website. 

Issuers  shduld  incur  relatively  few 
direct  cost.s  from  the  website  posting 
requirement.  Because  the  requirement 
applies  only  to  issuers  that  already  have 
a  corporate  website,  issuers  will  iKit 
need  to  incur  the  costs  associated  with 
creating  or  maintaining  a  website.  In 
addition,  issuers  could  limit  their 
additional  costs  associated  with  posting 
by  hyperlinking  to  a  third-party  website 
such  as  EEXiAR. 

C.  Comment  Solicited 

We  solicit  comments  on  the  costs  and 
benefits  of  the  proposed  amendments 
for  insiders.  We  request  your  views  on 
the  costs  and  benefits  described  above 
as  well  as  on  any  other  costs  and 
benefits  that  could  result  from  adoption 
of  mandated  electronic  filing  and 
website  posting  requirements.  We  also 
request  data  as  to  what  percentage  of 
filings  are  done  by  or  with  the  help  of 
the  issuer. 

\  II   FfTp<  t  on  Kffit  ient  V.  Competition 
and  Capital  Formation 

Section  23(a)(2)  of  the  Exchange 
Act"*  requires  us,  when  adopting  rules 
under  the  Exchange  Act,  to  consider  the 
impact  that  any  new  rule  would  have  on 
competition.  In  addition.  Section 
23(a)(2)  prohibits  us  from  adopting  any 
rule  that  would  impose  a  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 
Furthermore,  Section  2(b)  of  the 
Securities  Act  "^  and  Section  3(f)  of  the 
Exchange  Act "'"  require  us,  when 
engaging  in  rulemaking  where  we  are 
required  to  consider  or  determine 
whether  an  action  is  necessary  or 
appropriate  in  the  public  interest,  to 
consider,  in  addition  to  the  protection  of 
investors,  whether  the  action  will 
promote  efficiency,  competition,  and 
capital  formation. 

The  proposed  amendments  regarding 
mandated  electronic  filing  and  website 
posting  are  intended  to  facilitate  the 
more  efficient  transmission, 
dissemination,  analysis,  storage  and 


*J  Costs  that  issuers  incur  helping  insiders  are 
incurred  voluntarily  because  the  legal  obligation  to 
file  rests  solely  on  the  insiders. 

"15  U.S.C.  78w(a)U). 

■M5U.S.C.  77b(b). 

"  15  U.S.C.  78c(n. 
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retrieval  of  insider  ownership  and 
transaction  information."'  This  should 
improve  investors  ability  to  make 
informed  investment  and  voting 
decisions.  Informed  investor  decisions 
generally  promote  market  efficiency  and 
capital  formation.  We  believe  the 
proposed  amendments  would  not 
impose  a  burden  on  competition 

We  request  comment  on  whether  the 
proposed  amendments,  if  adopted. 
would  impose  a  burden  on  competition. 
We  also  request  comment  on  whether 
the  proposed  amendments,  if  adopted. 
would  promote  efficiency,  competition 
and  capital  formation.  Finally,  we 
request  commenters  to  provide 
empirical  data  and  other  factual  support 
for  their  views  if  possible. 

Vlll.  Initial  Regulatory  Flexibility 
Analysis 

This  Initial  Regulatorv'  Flexibility 
Analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  603.  It  relates 
to  proposed  amendments  regarding 
mandated  electronic  filing  and  website 
posting  of  Forms  3,  4  and  5."" 

A.  Reasons  for  the  Proposed  Action 

An  issuer's  insiders  use  Forms  3.  4 
and  5  to  report  beneficial  ownership  ui 
and  trading  in  equity  securities  of  the 
issuer.  Consistent  with  the  will  of 
Congress,  the  proposed  mandated 
electronic  filing  and  website  posting 
amendments  generally  conform  the 
amended  rules  and  forms  to  the 
mandated  electronic  filing  and  website 
posting  requirements  provided  by  the 
amendments  to  Section  16(a)  enacted  in 
Section  403  of  the  Sarbanes-Oxley  Act 
In  addition,  we  believe  the  proposed 
amendments  will  benefit  investors, 
filers  and  the  Commission. 

B.  Objectives 

Our  objectives  in  proposing  the 

mandated  electronic  filing  and  website 
posting  amendments  are  to  facilitate 
compliance  with  the  will  of  Congress  as 
reflected  in  amended  Section  16(a]  and 
to  facilitate  the  more  efficient 
transmission,  dissemination,  analysis, 
storage  and  retrieval  of  insider 
ownership  and  transaction  information 
in  a  manner  that  will  benefit  investors, 
filers  and  the  Commission. 

C.  Legal  Basis 

We  are  proposing  the  mandated 
electronic  filing  and  website  posting 


amendments  under  the  authority  set 
forth  in  Section  19(a)  of  the  Securities 
Act,"«  Sections  3(b).'«'  16,  23(a)  «'  and 
35A^2  of  the  Exchange  Act.  Section 
17(a)  "*  of  the  Public  Utility  Act.  Section 
319""  of  the  Trust  Indenture  Act. 
Section  30(h)  of  the  Investment 
Company  Act  of  1940.  and  Section  3(a) 
of  the  Sarbanes-Oxley  Act. 

D.  Small  Entities  Subject  to  the 
Proposed  Revisions 

The  proposed  mandated  electronic 
filing  and  website  posting  amendments 
would  affect  small  entities  that  either 
are  insiders  that  are  not  natural  persons 
or  are  issuers  with  a  corporate  website 
that  have  a  class  of  equity  securities 
registered  under  Exchange  Act  Section 
12.  Exchange  Act  Rule  0-1 0(a)  *^^  defines 
an  entity,  other  than  an  investment 
company,  to  be  a  "small  business"  or 
"small  organization"  if  it  had  total 
assets  of  $5  million  or  less  on  the  last 
dav  of  its  most  recent  fiscal  year.  As  of 
.September  30.  2002.  we  estimated  that 
there  were  approximately  8,640 
insiders  ^•^  and  fewer  than  2,500  issuers 
that  have  a  class  of  equity  securities 
registered  under  Exchange  Act  Section 
12.  other  than  investment  companies, 
that  may  be  considered  small  entities. 
The  proposed  mandated  electronic 
filing  amendments  would  apply  to  all  of 
these  insiders  The  proposed  mandated 
website  posting  amendments  would 
apply  to  all  of  these  issuers  with 
corporate  websites. 

E.  Reporting.  Recordkeeping  and  Other 
Compliance  Requirements 

C.urrently.  insiders  may  file  Forms  3, 
4  and  5  in  paper  or  electronically  and 
issuers  with  corporate  websites  need  not 
post  Forms  3.  4  and  5  as  to  their  equity 
securities  on  their  websites.  The 
amendments  would  require  insiders  to 
file  these  forms  eletlronicallv  and 
issuers  with  corporate  websites  to  post 
these  forms  Because  insiders  already 
file  these  forms  in  paper,  the  only 
additional  professional  skills  insiders 
would  need  would  be  those  required  to 
file  electronically.  Because  issuers  with 
corporate  websites  already  have 
websites,  we  believe  these  issuers 


•'  We  believe  there  would  be  a  dp  minimis  impact 
from  adoption  of  the  proposed  amendments 
regarding  the  elimination  of  magnetic  cartridge 
transmission  and  Form  ET 

•*  As  previously  noted,  we  believe  there  would  be 
a  dp  minimis  impact  from  adoption  of  the  proposed 
amendments  regarding  the  elimination  of  magnetic 
cartridge  transmission  and  Form  ET. 


«8 15  U.S.C.  77s(a). 

«oi5  U.S.C.  78c(b). 

»'  15  use.  78w(a). 

«2  15U.S.C.  78W. 

9M5  U.S.C.  78q(a). 

»*  15  U.S.C.  77SSS. 

«M7CFR240.0-10(a). 

'"'We  estimated  the  number  of  small  entity 
insiders  based  on  our  estimates  of  the  total  number 
of  insiders;  the  pertzentage  of  these  insiders  that  are 
greater  than  ten  percent  holders;  the  percentage  of 
these  greater  than  ten  percent  holders  that  are  non- 
natural  persons:  and  the  percentage  of  these  non- 
natural  persons  that  are  small  entities. 


would  need  no  additional  professional 
skills  to  post  these  forms  on  their 
websites.  We  expect  that  filing 
electronically  and  website  posting 
would  increase  costs  incurred  by  some 
small  entities.  However,  we  expect  that 
many  small  entity  insiders  and  small 
entity  issuers  will  not  bear  the  full  range 
of  costs  resulting  from  the  adoption  of 
these  amendments  for  the  reasons 
described  below. 

The  expected  costs  of  mandated 
electronic  filing  consist  of  both  initial 
and  ongoing  costs.  Initial  costs  are  those 
associated  with  obtaining,  completing 
and  sending  to  the  Commission  a  Form 
ID  to  obtain  filing  credentials,  and  the 
purchase  of  compatible  computer 
equipment  and  software,  including 
EDGAR  software  if  obtained  from  a 
third-party  vendor  and  not  the 
Commission's  website.  Initial  costs 
further  include  those  associated  with 
learning  about  the  electronic  filing 
system,  placing  the  filing  data  in 
electronic  format  for  the  initial 
electronic  filing  and  subscribing  to  an 
Internet  service  provider,  Ongoing  costs 
are  those  associated  with  maintaining 
the  framework  developed  through  the 
initial  costs  (for  example,  updating 
information  required  by  Form  ID)  and 
any  additional  costs  arising  from  each 
subsequent  filing  (for  example,  placing 
the  new  filing  data  in  electronic 
format)."^ 

We  expect  that  many  small  entity 
insiders  will  need  to  incur  few.  if  any. 
additional  costs  from  electronic  filing. 
Some  issuers  may  help  their  small 
entity  insiders  or  make  the  small  entity 
insiders'  filings  for  them  To  the  extent 
small  entity  insiders  do  not  receive  this 
help,  we  believe  many  already  will  have 
the  computer  equipment  and  Internet 
access  to  enable  them  to  file  using  the 
templates  that  will  appear  on  the 
Commission's  website.  Finally,  some 
small  entity  insiders  already  may  have 
filed  Forms  ID  and  gained  experience  in 
arranging  electronic  filing.*"* 

Even  those  small  entity  issuers  that 
assist  their  insiders,  whether  to  a  greater 
or  lesser  extent,  to  file  electronically  are 
not  likely  to  incur  additional  costs. *•» 
Small  entity  issuers  are  required  to  file 
on  EDGAR  and  generally  have  the 
needed  computer  equipment  and 
Internet  service  provider  access  to 


"'Other  minor  costs  could  include,  for  example, 
filling  out  and  submitting  a  Form  SE  (a  praper 
exhibit  cover)  or.  in  rare  instances,  a  Form  T>l  (a 
notice  of  claim  of  hardship  exemption  that  serves 
as  a  cover  for  a  paper  filing). 

"•Approximately  25%  of  the  Forms  ^.  4  and  5 
filed  in  November  2002  were  filed  electronically 

"Costs  that  small  entity  issuers  incur  helping 
insiders  are  incurred  voluntarily  because  the  legal 
obligaUon  to  file  rests  solely  on  the  insiders. 
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i!aablf  Ihum  tu  tacilitato  liling  using  the 
templates  that  will  appear  <>n  the 
(Commission's  website. 

Small  entity  issuers  should  incur 
relatively  few  direct  costs  from  the 
website  posting  requirement.  Because 
the  requirement  applies  only  to  those 
small  entity  issuers  that  already  have  a 
corporate  website,  small  entity  issuers 
will  not  need  to  incur  the  costs 
associated  with  creating  or  maintaining 
a  website.  In  addition,  small  entity 
issuers  could  limit  their  additional  costs 
associated  with  posting  by  hyperlinking 
to  a  third-party  website  such  as  EDGAR. 

F.  Duplicative,  Overlapping,  or 
(Conflicting  Federal  Rules 

The  proposed  mandated  electronic 
tiling  and  website  posting  amendments 
would  not  duplicate,  overlap,  or  conflict 
with  other  federal  rules. 

(■;.  Significant  Alternatives 

The  Regulatory  Flexibility  Act  directs 
the  Commission  to  consider  significant 
alternatives  that  would  accomplish  the 
stated  objective,  while  minimizing  any 
significant  adverse  impact  on  small 
entities.  In  connection  with  the 
proposed  mandated  electronic  filing  and 
website  posting  amendments  we 
considered  the  following  alternatives: 

•  The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities; 

•  The  clarification,  consolidation,  or 
simplification  of  filing  or  posting 
requirements: 

•  The  use  of  performance  rather  than 
design  standards:  and 

•  An  exemption  from  the  electronic 
filing  and  website  posting  requirements, 
or  any  part  of  them,  for  small  entities. 

We  believe  that  differing  c(}mplianc:e 
or  reporting  requirements  or  timetables 
for  small  entities  or  a  partial  or 
complete  exemption  would  be 
inconsistent  with  the  will  of  Congress  as 
reflected  in  amended  Section  16(a)  and 
the  more  efficient  transmission, 
dissemination,  analysis,  storage  and 
retrieval  of  insider  ownership  and 
transaction  information  in  a  manner  that 
will  benefit  investors,  filers  and  the 
(Commission.  We  solicit  comment, 
however,  on  whether  differing 
compliance  or  reporting  requirements  or 
timetables  for  small  entities  would  be 
consistent  with  the  statutory  mandate 
and  described  goals.  We  believe  that  the 
proposed  electronic  filing  and  website 
posting  requirements  are  clear  and 
straightforward.  We  are  attempting  to 
design  an  electronic  filing  system  for 
these  forms  that  will  be  simple  for  all 
filers  to  use.  Therefore,  it  does  not  seem 
necessary  to  develop  separate 


requirciin'iits  lor  small  entities.  We  have 
used  design  rather  than  performance 
standards  in  connection  with  the 
proposed  electronic  filing  and  website 
posting  revisions  because  we  want 
investors  to  know  where  to  find  the 
information  and  we  want  investors  and 
the  Commission  to  be  able  to  analyze, 
store  and  retrieve  the  information 
involved.  We  also  want  the  information 
disseminated  to  be  in  a  form  that  is 
comparable  between  large  and  small 
issuers.  We  do  not  believe  that 
performance  standards  for  small  entities 
would  be  consistent  with  the  purpose  of 
the  proposed  revisions. 

H.  Solicitation  of  Comments 

We  encourage  commenters  to  submit 
comments  with  respect  to  any  aspect  of 
this  Initial  Regulatory  Flexibility 
Analysis.  In  particular,  we  request 
comments  regarding 

•  The  number  of  small  entity  insiders 
and  issuers  that  may  be  affected  by  the 
proposed  revisions; 

•  The  existence  or  nature  of  the 
potential  impact  of  the  proposed 
revisi(»ns  on  small  entity  insiders  and 
issuers  as  discussed  in  the  analysis;  and 

•  How  to  quantify  the  impact  of  the 
proposed  revisions. 

We  ask  commenters  to  describe  the 
nature  of  any  impact  and  provide 
empirical  data  supporting  the  extent  of 
the  impact.  These  comments  will  be 
considered  in  the  preparation  of  the 
Final  Regulatory  Flexibility  Analysis,  if 
the  proposed  revisions  are  adopted,  and 
will  be  placed  in  the  same  public  file  as 
comments  on  the  proposed  amendments 
themselves. 

!X    Sm.il!  Riisinrss  k('i;ul.it()rv 
I  nlni  I  rimiil  1  ,ui  rit-ss    \i  ! 

For  purposes  of  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act  of 
1996  CSBREFA"),""'  a  rule  is  'major" 
if  it  has  resulted,  or  is  likely  to  result  in: 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

•  Significant  adverse  effects  on 
competition,  investment  or  innovation. 

We  request  that  commenters  provide 
empirical  data  on  (a)  the  annual  effect 
on  the  economy;  (b)  any  increase  in 
costs  or  prices  for  consumers  or 
individual  industries:  and  (c)  any  effect 
on  competition,  investment  or 
innovation.  We  also  request  comment 
on  the  reasonableness  of  this  estimate. 


""'I'lili.  L.  No.  104-121.  Title  II.  110  Slat.  857 


X   St.itiilorv  Basis 

\\  I  Aiv.  prupuMng  the  amendments  to 
Regulation  S-T,  Rule  16a-3,  and  Forms 
3.  4  and  5,  and  the  removal  of  Form  ET 
under  the  authority  in  Section  19(a)  of 
the  Securities  Act,  Sections  3(b),  16, 
23(a)  and  35A  of  the  Exchange  Act, 
Section  17(a)  of  the  Public  Utility  Act. 
Section  319  of  the  Trust  Indenture  Act, 
Section  30(h)  of  the  Investment 
Company  Act  of  1940,  and  Section  3(a) 
of  the  Sarbanes-Oxley  Act. 

Tr\t  nf  Proposed  Rule  .Amendments 

Li.st  ot  Sub)e«ts  in  17  (  KK  Carts  2  MO 
232.  239.  240,  24'r  2'.(l    J'lM.  2bt)    2h'i 
.ind  J74 

Ktporting  and  Recordkeeping 
requirements.  Securities. 

For  the  reasons  set  forth  above,  we 
propose  to  amend  title  1 7,  chapter  II  of 
the  Code  of  Federal  Regulations  as 
follows. 

PART  230— GENERAL  RULES  AND 
REGULATIONS   SECURITIES  ACT  OF 
1933 

1.  The  authority  citation  for  Part  230 
continues  to  read  in  part  as  follows: 

Authority:  1.5  U.S.C.  77b,  77c:,  77d.  77f, 
77g.  77h.  77i.  77r,  77s,  77sss,  77z-3.  78c,  78d, 
78/,  78m,  78n,  78o,  781.  78w.  78//(d),  78mm. 
791,  80a-8.  8()a-24.  8()a-28.  80a-29.  80a-.10. 
and  80a-;i7,  unless  otherwise  noted. 

***** 

2.  Amend  §230.110  by  revising 
paragraph  (b)  to  read  as  follows! 

§230  110      Business  hours  ot  the 

Commission. 

***** 

(b)  Submissions  made  in  paper.  Paper 
documents  filed  with  or  otherwise 
furnished  to  the  Commission  may  be 
submitted  each  day,  except  Saturdays. 
Sundays  and  federal  holidays,  from  8 
a.m.  to  5:30  p.m..  Eastern  Standard 
Time  or  Eastern  Daylight  Saving  Time, 
whichever  is  currentlv  in  effect. 


PART  232— REGULATION  S~T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  FILINGS 

3.  The  authority  citation  for  Part  232 
continues  to  read,  in  part  as  follows: 

Authority:  15  U.S.C.  77f,  77g.  77h.  77j, 
77.s(a).  77sss(a),  78<:(b),  78/.  78m,  78n.  78o(d). 
78w(a).  78//(d),  79t(a),  80a-8,  80a-29,  80a-30 
and  80a-37. 

***** 

4.  Amend  §  232.12  by  revising 

paraRraph  (b)  to  read  as  fnjinvvs: 

1^232  12     Business  hours  of  the 

C  o  m  m  1 1,  m  o  n 
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(b)  Submissions  made  in  paper.  Filers 
may  submit  paper  documents  filed  with 
or  otherwise  furnished  to  the 
Commission  each  day,  except 
Saturdays,  Sundays  and  federal 
holidays,  from  8  a.m.  to  5:30  p.m.. 
Eastern  Standard  Time  or  Eastern 
Daylight  Saving  Time,  whichever  is 
currently  in  effect. 


(b)  Submissions  made  in  paper.  Papei 
documents  filed  with  or  otherwise 
furnished  to  the  Commission  may  be 
submitted  to  the  Commission  each  day, 
except  Saturdays,  Sundays  and  federal 
holidays,  from  8  a.m.  to  5:30  p.m.. 
Eastern  Standard  Time  or  Eastern 
Daylight  Saving  Time,  whichever  is 
currentlv  in  effect. 


PART  259— FORMS  PRESCRIBED 
UNDER  THE  PUBLIC  UTiLlTv 
HOLDING  COMPANY  AC"^  QP  ^935 

15.  The  authority  citation  for  Part  259 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  79e,  79f.  79g,  79).  79/. 
79m.  79n.  79q,  79t. 


5.  Amend  §232.101  by: 

a.  Revising  paragraph  (a)(l)(iii); 

b.  Removing  paragraph  (b)(4);  and 

c.  Redesignating  paragraphs  (b)(5) 
through  (b)(10)  as  paragraphs  (b)(4) 
through  (b)(9). 

The  revision  reads  as  follows: 

§232  101     Mandated  electronic 
submissions  and  exceptions. 

(a)*    •    • 

(D*    *    * 

(iii)  Statements,  reports  and  schedules 

filed  with  the  Commission  pursuant  to 

sections  13,  14,  15(d)  or  16(a)  of  the 

Exchange  Act  (15  U.S.C.  78m,  78n, 

78o(d)  and  78p(a)),  and  proxy  materials 

required  to  be  furnished  for  the 

information  of  the  Commission  in 

connection  with  annual  reports  on  Form 

10-K  (§  249.310  of  this  chapter),  or 

Form  10-KSB  (§  249.310b  of  this 

chapter)  filed  pursuant  to  Section  15(d) 

of  the  Exchange  Act. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

6.  The  authority  citation  tur  Part  239 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j.  77s. 
77Z-2,  77SSS,  78c.  78/,  78m.  78n,  78o(d), 
78U-5,  78w(a),  78//(d).  79(e).  79f.  79g.  79). 
79/,  79m.  79n,  79q,  79t.  80a-8.  80a-24.  80a- 
29,  80a-30  and  80a-37,  unless  otherwise 
noted. 
***** 

7.  Remove  and  reserve  §  239.62  and 
remove  Form  ET. 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

8.  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c.  77d,  77g.  77j. 
77s,  77/.-2.  77Z-3,  77eee.  77ggg,  77nnn, 
77SSS,  77ttf,  78<:,  78d,  78f.  78g.  781,  78J-1. 
78k,  78k-l,  78/,  78m,  78n.  78o,  78p.  78q.  78s, 
78U-5,  78w.  78x,  78//.  78mm.  79q.  79t,  80a- 
20,  80a-23.  80a-29,  80a-37.  80b-3,  80b-4 
and  80b-ll.  unless  otherwise  noted. 

9.  Amend  §  240.0-2  by  revising 
paragraph  (b)  to  read  as  follows: 

§240.0-2     Business  hours  of  the 
Commission 


10.  Amend  §240.16a-3  by  revising 
paragraph  (h)  and  adding  paragraph  (k) 
to  read  as  follows: 

§240  16a-3     Reporting  transactions  and 

holdings. 

***** 

(h)  The  date  of  filing  with  the 
Commission  shall  be  the  date  of  receipt 
by  the  Commission. 

***** 

(k)  Any  issuer  that  maintains  a 
corporate  website  shall  post  on  that 
website  bv  the  end  of  the  business  day 
after  filing  any  Form  3,  4  or  5  filed 
under  Section  16(a)  of  the  Act  as  to  the 
equity  securities  of  that  issuer. 

PART  249— FORMS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

11.  Ihe  autnority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 

Autlionty:  15  U.S.C.  78a  at  seq..  unless 
otherwise  noted. 


§249  445     [Removed  and  Reservedi 

iz.  Remove  ana  reserve  g  z4y.445  and 
Form  ET. 

PART  250— GENERAL  RULES  AND 
REGULATIONS.  PUBLIC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 

13.  The  authority  citation  for  Part  250 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  79c.  79f(b),  79i(c){3). 
79t,  unless  otherwise  noted. 

***** 

14.  Amend  §  250.21  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

§250.21     Filing  of  documents. 

(a)  *   *   * 

(b)  Electronic  filings.  (1)  All 
documents  required  to  be  filed  with  the 
Commission  under  the  Act  or  the  rules 
and  regulations  thereunder  must  be 
filed  at  the  principal  office  in 
Washington,  DC  via  EDGAR  by  delivery 
to  the  Commission  by  direct 
transmission,  via  dial-up  modem  or 
Internet. 


§  259  60*      ^Re'^.ovpc  a"c  Mesf-'.ec^ 

16.  Remove  and  reserve  §  259.601  and 

PART  260— GENERAL  RULES  ANC 
REGULATIONS   TRUST  INDENTURE 
ACT  OF  1939 

17.  The  authority  citation  for  Part  260 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77eee.  77ggg.  77nnn, 
77SSS.  78//(d).  80b-3,  BOb-i.  and  BOb-ll. 


18.  Amend  §  260.0-5  by  revising 
paragraph  (b)  to  read  as  follows: 


§260C.--?      B 
Com'TKSs^O'' 


iS  less-  hours  of  the 


(b)  Submissions  made  in  paper.  Paper 
documents  filed  with  or  otherwise 
furnished  to  the  Commission  may  be 
submitted  to  the  Commission  each  day, 
except  Saturdays,  Sundays  and  federal 
holidays,  from  8  a.m.  to  5:30  p.m.. 
Eastern  Standard  Time  or  Eastern 
Daylight  Saving  Time,  whichever  is 
currently  in  effect. 


PART  269— FORMS  PRESCRIBED 
UNDER  THE  TRUST  INDENTURE  AC 
OF  1939 

19.  The  authority  citation  for  Part  269 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77ddd(c).  77eee. 
77ggg.  77hhh,  77iii,  77iij.  77sss,  78//(d). 
unless  otherwise  noted. 


§269.6     iRemovec  ar^c  Reserved, 

20.  Remove  and  reserve  §  269.6  and 
Form  ET. 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANV 
ACT  OF  1940 

21.  The  authority  citation  for  Part  274 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f.  77g.  77h.  77i.  77s. 
78c(b).  78/.' 78m,  78n,  78o(d).  80a-«.  80a-24. 
80a-26.  and  80a-29.  unless  otherwise  noted. 

***** 

22.  Amend  Form  3  (referenced  in 
§  249.103  and  §  274.202)  by: 

a.  Revising  General  Instruction  3(a): 


'i4:~». 


K 


I " '  I  s  t  r  t 
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b.  Adding  a  note  following  Cieneral 
Instruction  3: 

(..  Revising  General  Instruction  6;  and 

(I.  R(!moving  Item  3  and  redesignating 
llimis  4.  5,  B  and  7  to  the  information 
preceding  Table  I  as  Items  3.  4.  5  and 
I)  to  the  information  preceding  Table  I. 

Tht!  revisions  and  addition  read  as 
follows: 

Note:  Tilt!  text  ot  Korm  3  Hoes  not  and  this 
.iin)Mi(init;nl  will  not  appear  in  theOodHof 
i'ederal  Kegiilations. 

Form  3  Initial  .Statement  of  Beneficial 
Ownership  of  Securities 


(  js.iu:i  ai  In.sti  ui.lujils 


}.  W/iere  Form  Must  bn  Filed 

(a)  A  reporting  person  must  Tde  this 
Form  in  electronic  format  via  the 
Commission's  Elet:tronic  Data  Gathering 
Analysis  and  Retrieval  System  (EDGAR) 
in  accordance  with  EDCiAR  rules  set 
forth  in  Regulation  S-T  (17  CFR  Part 
232).  except  that  a  filing  person  that  has 
obtained  a  hardship  exception  under 
Regulation  S-T  Rule  201  or  202  (17  CFR 
232.201  or  232.202)  may  file  the  Form 
in  paper.  For  assistance  with  technitwl 
ijuestions  about  EDGAR  or  to  request  an 
access  code,  call  the  EDGAR  Filer 
Support  Office  at  (202)  942-H900.  For 
assistance  with  questions  about  the 
EDGAR  rules,  call  the  Office  of  EDGAR 
and  Information  Analysis  at  (202)  942- 
2940. 


Note:  If  filing  pursuant  to  a  hardship 
I'xcttplion  undrr  Kogulation  S-T  KuIh  201  or 
M2  (17  CFK  232.201  <ir  232.202),  lilt;  lhit!« 
(  opit's  of  this  Form  or  any  amendment  with 
ihe  Securities  and  Ex<  hange  (iommission. 
»3()  .ith  .Street.  NVV..  VVashinBton.  LX:  2(J.'S4>t 
(Note:  Acknowledgement  of  receipt  hv  tlie 
Conunission  may  he  obtained  by  enclosing  a 
-.elf-addressed  stamptnl  postcard  idenlifving 
ihe  Form  or  amendment  filed.) 


H.  Additional  Information 

(a)  If  the  space  provided  in  the  line 
items  on  the  electronic  Form  is 
insuffic:ient,  use  the  space  provided  for 
footnotes.  If  the  space  provided  for 
footnotes  is  insufficient,  create  a 
footnote  that  refers  to  an  exhibit  to  the 
form  that  contains  the  additional 
information. 

(b)  If  the  space  provided  in  the  line 
items  on  Ihe  paper  Form  or  space 
[)rovided  for  additional  comments  is 
insufficient,  attach  another  Form  3. 
copy  of  Form  3  or  separate  8  '/■  by  11 
inch  white  paper  to  Form  3.  completed 
as  appropriate  (o  include  the  additional 


comments.  Each  attached  page  must 
include  information  required  in  Items  1, 
2  and  4  of  the  Form.  The  number  of 
pages  comprising  the  report  (Form  plus 
attachments)  shall  be  indicated  at  the 
bottom  of  each  report  page  (e.g.,  1  of  3, 
2  of  3.  3  of  3). 

(c)  If  additional  information  is  not 
reported  as  provided  in  paragraph  (a)  or 
(b)  of  this  instruction,  whichever 
applies,  it  will  be  assumed  that  no 
additional  information  was  provided. 
***** 

23.  Amend  Form  4  (referenced  in 
§249.104  and  §274.203)  by: 

a.  Revising  General  Instruction  2(a); 

b.  Adding  a  note  following  General 
Instruction  2: 

c.  Revising  General  Instruction  6: 

d.  Revising  the  form  heading:  and 

e.  Removing  Item  3  and  redesignating 
Items  4.  5.  6  and  7  to  the  information 
preceding  Table  I  as  Items  3.  4.  5  and 

6  to  the  information  preceding  Table  I. 

The  revisions  and  addition  read  as 
follows: 

Note:  The  text  of  Form  4  does  not  and  this 
amendment  will  not  appear  in  the  (^ode  of 
Federal  Regulations. 

Form  4  Statement  of  t:hanges  in 
Beneficial  Ownership  of  Securities 


2.  Where  Form  Must  Be  Filed 

(a)  A  reporting  person  must  file  this 
Form  in  electronic  format  via  the 
Commission's  Electronic  Data  Gathering 
Analysis  and  Retrieval  System  (EDGAR) 
in  accordance  with  EDGAR  rules  set 
forth  in  Regulation  S-T  (17  CFR  Part 
232).  except  that  a  filing  person  that  has 
obtained  a  hardship  exception  under 
Regulation  S-T  Rule  201  or  202  (17  CFR 
232.201  or  232.202)  may  file  the  Form 
in  paper.  For  assistance  with  technical 
questions  about  EDGAR  or  to  request  an 
access  code,  call  the  EDGAR  Filer 
Support  Office  at  (202)  942-8900.  For 
assistance  with  questions  about  the 
EDGAR  rules,  call  the  Office  of  EDCiAR 
and  Information  Analysis  at  (202)  942- 
2940. 


Note:  If  filing  pursuant  to  a  hardship 
exception  under  Kiigulation  S-T  Rule  201  oi 
202  (17  CFR  232.201  or  232.202).  file  thre«; 
<:opi(^s  of  this  Form  or  any  amendment  with 
the  Se<;urities  and  Exchange  Commission. 
4.S0  Sth  Street,  N\V.,  Washington,  IX:  20.'i4<l. 
(Note:  Acknowledgement  of  receipt  by  the 
(Commission  mav  be  obtained  by  enclosing  a 
self-addressed  stamped  postcard  identifying 
the  Form  or  amendment  filed.) 


6.  Additional  Information 

(a)  If  the  space  provided  in  the  line 
items  on  the  electronic  Form  is 
insufficient,  use  the  space  provided  for 
footnotes.  If  the  space  provided  for 
footnotes  is  insufficient,  create  a 
footnote  that  refers  to  an  exhibit  to  the 
form  that  contains  the  additional 
information. 

(b)  If  the  space  provided  in  the  line 
items  on  the  paper  Form  or  space 
provided  for  additional  comments  is 
insufficient,  attach  ant)ther  Form  4, 
copy  of  Form  4  or  separate  8'  j  by  11 
inch  white  paper  to  Form  4.  completed 
as  appropriate  to  include  the  additional 
comments.  Each  attached  page  must 
include  information  required  in  Items  1, 
2  and  4  of  the  Form.  The  number  of 
pages  comprising  the  report  (Form  plus 
attachments)  shall  be  indicated  at  the 
bottom  of  each  report  page  [e.g.,  1  of  3. 

2  of  3.  3  of  3). 

(c)  If  additional  information  is  not 
reported  as  provided  in  paragraph  (a)  or 
(b)  of  this  instruction,  whichever 
applies,  it  will  be  assumed  that  no 
additional  information  was  provided. 
*****  - 

Form  4  Statement  of  CChanges  in 
Beneficial  Ownership  of  Securities 

***** 

24.  Amend  Form  5  (referenced  in 
§249.105)  by: 

a.  Revising  General  Instruction  2(a); 

b.  Adding  a  note  following  General 
Instruction  2; 

c.  Revising  General  Instruction  6; 

d.  Removing  Item  3  and  redesignating 
Items  4.  5,  6  and  7  to  the  information 
preceding  Table  I  as  Items  3.  4.  5  and 

B; 

e.  Revising  newlv  redesignated  Items 

3  and  4  to  the  information  preceding 
Table  I:  and 

f.  Revising  the  heading  for  Table  II 
and  column  9  in  Table  II. 

The  revisions  and  addition  read  as 

fol  lows- 
Note:  The  text  of  Form  .5  does  not  and  this 

amendment  will  not  appear  in  Ihe  Code  of 

Federal  Regulations. 

Form  5  Annual  Statement  of  Beneficial 
Ownership  of  Securities 


<  11  llr  r  ,1 1    i  list  I  111  t  nm 


2.  Where  Form  Must  Be  Filed 

(a)  A  reporting  person  must  file  this 
Form  in  electronic:  format  via  the 
Commission's  Electronic  Data  Gathering 
Analysis  and  Retrieval  System  (EDGAR) 
in  accordance  with  EDGAR  rules  set 
forth  in  Regulation  S-T  (17  CFR  Part 
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232),  except  that  a  filing  person  that  has 
obtained  a  hardship  exception  under 
Regulation  S-T  Rule  201  or  202  (17  CFR 
232.201  or  232.202)  may  file  the  Form 
in  paper.  For  assistance  with  technical 
questions  about  EDGAR  or  to  request  an 
access  code,  call  the  EDGAR  Filer 
Support  Office  at  (202)  942-8900.  For 
assistance  with  questions  about  the 
EDGAR  rules,  call  the  Office  of  EDGAR 
and  Information  Analysis  at  (202)  942- 
2940. 


Note:  If  filing  pursuant  to  a  hardship 
exception  under  Regulation  S-T  Rule  201  or 
202  (17  CFR  232.201  or  232.202).  file  three 
copies  of  this  Form  or  any  amendment  with 
the  Securities  and  Exchange  Commission. 
4.50  5th  Street.  N\V.  Washington.  IX)  20549. 
(Note:  Acknowledgement  of  receipt  by  the 
CCommission  may  be  obtained  by  enclosing  a 
selfaddressed  stamped  postcard  identifying 
the  Form  or  amendment  filed.) 


6.  Additional  Information 

(a)  If  the  space  provided  in  the  line 
items  on  the  electronic  Form  is 


insufficient,  use  the  space  provided  tor 
footnotes.  If  the  space  provided  for 
footnotes  is  insufficient,  create  a 
footnote  that  refers  to  an  exhibit  to  the 
form  that  contains  the  additional 
information. 

(b)  If  the  space  provided  in  the  line 
items  on  the  paper  Form  or  space 
provided  for  additional  comments  is 
insufficient,  attach  another  Form  5, 
copy  of  Form  5  or  separate  8''j  by  11 
inch  white  paper  to  Form  5.  completed 
as  appropriate  to  include  the  additional 
comments.  Each  attached  page  must 
include  information  required  in  Items  1, 
2  and  4  of  the  Form.  The  number  of 
pages  comprising  the  report  (Form  plu^ 
attachments)  shall  be  indicated  at  the 
bottom  of  each  report  page  (e.g..  1  of  3. 

2  of  3,  3  of  3). 

(c)  If  additional  information  is  not 
reported  as  provided  in  paragraph  (a)  or 
(b)  of  this  instruction,  whichever 
applies,  it  will  be  assumed  that  no 
additional  information  was  provided. 


1-  urm  5 
***** 

3.  Statement  for  Month/Day/Year 

4.  If  Amendment.  Date  of  Original 
Month/Day/Year 

*  *         *         *         *    • 

Table  II — Derivative  Securities 
Acquired,  Disposed  of  or  Beneficially 
Owned  (e.g.,  puts,  calls,  warrants, 
options,  convertible  securities) 

***** 

9.  Number  of  Derivative  Securities 
Beneficially  Owned  at  End  of  Issuer's 
Fiscal  Year  (Instr.  4) 

*  *         ♦         »         » 

^274.40-1     ^RemoveG  aca  Bfcse.wfcGj 

24.  Remove  and  reserve  §  274.401  and 
Form  ET. 

By  the  Commission. 

Dated:  December  20.  2002. 
|.  Lynn  Taylor, 
Assistant  Serne/ori'. 

|FR  D()(    02-32731  Filed  12-20-02:  8:45  am) 
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DEPARTMENT  Of   ENERGY 

Office  of  Enerqy  Efficiency  and 
Renewable  Energy 

[DocHtM  N(.    tt    HM     *h   400) 

Energy  Efficiency  Program  for  Certain 
Commercial  and  Industrial  Equipment 
Final  Determination  Concerning  the 
CSA  International  Petition  tor 
Recognition  as  a  Nationally 
Recogni/ed  Certification  Program  tor 
Electric  Motor  Efficiency 

AGENCY:  DflicK  of  Energy  Efficiency  and 

Kexuiwable  Energy;  Department  of 

Energv. 

ACTION:  Final  determination. 


SUMMARY:  Today's  notice  announces  the 
IJepartment  of  Energy's  final 
determination  classifying  the  CSA 
International  Motor  Efficiency 
Verification  Service  Program  as  a 
nationally  recognized  certification 
program  in  the  United  States  for  the 
purposes  of  section  345(c)  of  the  Energy 
Policy  and  Conservation  Act. 
DATES:  This  final  determination  is 
effective  December  27.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jaine.s  K.itia.  I   n    D'-pdrtineiit  uf 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Mail  Station  EE-2). 
1000  Independence  Avenue,  vSW.. 
Washington.  DC  20585-0121; 
Telephone:  (202)  586-«654;  Telefax: 
(202)  586-4B17;  or  Electronic  Mail: 
jim.raba@ee.doe.gov. 

Francine  Pinto,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-72.  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585- 
0103;  Telephone:  (202)  586-7432; 
Telefax:  (202)  586-4116;  or  Electronic 
Mail:  francine.pinto@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION: 
I    hitroiliii  lioii 

A.  Authority 

B.  Background 
II.  Discussion 

A.  General 

B.  Application  of  Evaluation  Criteria 

1.  Standards  and  Procedures  for 
Conducting  and  Administering  a 
Certification  System 

2.  Independence 

3.  Operation  of  a  Certification  System  in  a 
Highly  Competent  Manner 

a.  Cieneral  Operating  Ket|uirements  (ISO/ 
IKC  Guide  6.S) 

b.  Guidelines  for  Correc:tive  Action  in  the 
Event  of  Misapplication  of  a  Mark  of 
Conformity  (KSO/IEC  Guide  27) 

c.  (.entiral  Rules  for  a  Model  Third-Party 
Gertifu  ation  System  for  Products  (ISO/ 
lEC  Guide  28) 

d.  General  Ret^uiremenls  for  the 
Competence  of  Testing  Laboratories 
(ISO/IEC(;uide2S) 

(1)  Operating  Pr(M:edures 


(2)  Testing  Laboratory 

4.  Expertise  In  IEEE  1 12-1996  Test  Method 
B  and  CSA  C39&-9.1  Test  Method  (1) 

5.  Sampling  Criteria  and  Procedures  for 
Selecting  an  EUH:lric  Motor  for  Energy 
Efficiency  Testing 

III  Final  Determination 

I.  Introduction 

On  luly  5.  2002.  the  Department  of 
Energy  (DOE  or  Department)  published 
in  the  Federal  Register  an  interim 
determination  to  classify  CSA 
International's  Motor  Efficiency 
Verification  Service  Program  (MEVS 
Program  or  Program)  as  a  nationally 
recognized  certification  program  for 
ele<:tric  motor  efficiency  and  solicited 
comments,  data  and  information  with 
respect  to  that  interim  determination.  67 
FR  45018.  The  Department  did  not 
receive  any  comments  concerning  its 
interim  determination. 

A.  Authority 

Part  C  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act  (EPCA)  contains 
energy  conservation  requirements  for 
electric  motors,  including  requirements 
for  test  procedures,  energy  efficiency 
standards,  and  compliance  certification 
(42  U.S.C.  6311-6316).  Section  345(c)  of 
EPCA  directs  the  Secretary  of  Energy  to 
require  motor  manufacturers  "to  certify, 
through  an  independent  testing  or 
certification  program  nationally 
recognized  in  the  United  States,  that 
(each  electric  motor  subject  to  EPCA 
efficiency  standards)  meets  the 
applicable  standard."  42  U.S.C.  6316(c). 
Regulations  to  implement  this  EPCA 
directive,  with  respect  to  certification 
programs,  are  codified  in  10  CFR  Part 
431  at  sections  431.123,  Compliance 
Certification,  431.27.  Department  of 
Energy  recognition  of  nationally 
recognized  certification  programs,  and 
431 .28,  Procedures  for  recognition  and 
withdrawal  of  recognition  of 
accreditation  bodies  and  certification 
programs. 

For  a  certification  program  to  be 
classified  by  the  Department  as  being 
nationally  recognized,  the  program 
must:  (1)  Have  satisfactory  standards 
and  procedures  for  conducting  and 
administering  a  certification  system, 
and  for  granting  a  certificate  of 
conformity;  (2)  be  independent;  (3)  be 
qualified  to  operate  in  a  highlv 
competent  manner;  (4)  be  expert  in  the 
test  procedure  and  methodology  in 
Institute  of  Electrical  and  Electronics 
Engineers  (IEEE)  Standard  112-1996 
Test  Method  B  and  CSA  Standard  C390- 
93  Test  Method  (1).  or  similar 
procedures  and  methodologies  for 
determining  the  energy  efficiency  of 
electric  motors;  and  (5)  have  satisfactory 
criteria  and  procedures  for  selecting  an4 


sampling  electric  motors  for  energy 
efficiency  testing.  10  CFR  431.27(b). 

B.  Background 

Pursuant  to  10  CFR  431.27.  CSA 
International  submitted  a  "Petition  for 
Recognition  of  CSA  International  as  a 
Nationally  Recognized  Certification 
Program  for  Motor  Efficiency"  (("SA 
International  Petition  or  the  Petition) 
which  was  published  in  the  Federal 
Register  on  April  26.  2000.  65  FR  24429. 
The  Petition  consisted  of  a  letter  from 
CSA  International  to  the  Department, 
narrative  statements  on  five  subject 
areas,  and  supporting  documentation. 
At  the  same  time,  the  DC3E  solicited 
comments,  data  and  information  as  to 
whether  CSA  Internationals  Petition 
should  be  granted.  The  Department  also 
conducted  an  independent  investigation 
concerning  the  CSA  International 
Petition  pursuant  to  10  CFR  431.28(f). 

The  supporting  documents  that 
accompanied  the  Petition,  as  well  as  the 
material  CSA  International  subsequently 
submitted  to  the  Department  in  support 
of  the  Petition,  continue  to  be  available 
in  the  Freedom  of  Information  Reading 
Room.  U.vS.  Department  of  Energv, 
Forrestal  Building,  Room  lE-196.  1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585-0101,  telephone 
(202)  586-3142,  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
Additional  information  about  CSA 
International's  MEVS  Program  and  its 
Petition  to  be  a  nationally  recognized 
certification  program  for  electric  motor 
efficiency  can  be  obtained  on  the  World 
Wide  Web  at  http://www.csa- 
international.org/welcome.html,  or  from 
Mr.  Otto  Krepps,  Manager. 
Accreditations.  CSA  International.  178 
RexdaJe  Boulevard.  Toronto,  Ontario, 
Canada  M9W  1R3;  Telephone:  (416) 
747-2798;  Telefax:  (416)  747-4173;  or 
Electronic  Mail  at  otto.krepps®csa- 
international.org. 

The  Department  initially  received 
comments  on  the  CSA  International 
Petition  from  the  following  four 
manufacturers  and  one  trade  association 
with  respect  to  the  CSA  International 
Petition:  Sterling  Electric.  Inc.  (Sterling). 
Baldor  Electric  Company  (Baldor). 
Siemens  Energy  &  Automation,  Inc. 
(Siemens).  GE  industrial  Systems  (GE). 
and  the  National  Electrical 
Manufacturers  Association  (NEMA), 
dated  May  16.  May  22,  May  23.  May  24. 
and  May  26.  2000,  respectively.  In 
general,  Sterling,  Baldor,  and  Siemens 
believed  CSA  International  to  be 
qualified  to  test  and  certify  electric 
motors  for  energy  efficiency,  and 
favored  national  recognition  in  the 
United  States  of  the  CSA  International 
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Program  GE  and  NEMA  did  not  appear 
to  state  a  position  on  national 
recognition,  but  instead  commented  on 
the  appropriateness  of  CSA 
International's  sampling  plan.  GE 
recommended  CSA  International  use  a 
process  equivalent  to  the  National 
Institute  of  Standards  and  Technology/ 
National  Voluntary  Laboratory 
Accreditation  Program  for  determining 
the  competency  of  a  testing  facility. 
NEMA  asserted  that  the  CSA 
international  process  of  selecting  motors 
fnr  energv  effi(  iencv  testing  appeared  to 
lie  burdensome  to  manufacturers. 

After  reviewing  CSA's  Petition  as  well 
as  other  applicable  documents, 
including  the  public  comments  and 
f,i(  ts  found  through  its  investigation,  the 
Department  issued  its  interim 
determination,  which  was  published  in 
the  Federal  Register  on  luly  5.  2002, 
and  notified  (  ,S.\  International  in 
writing  of  that  interim  determination 
pursuant  to  10  CFR  431.28(d).  See  67  FR 
45018  After  review  of  any  comments 
and  information  submitted  in  response 
to  the  interim  determination,  the 
Department  is  required  to  publish  in  the 
Federal  Register  an  announcement  of  its 
tin<il  lii'terinmatiun  on  the  Petition.  See 
10  CFR  431.28(e).  This  notice  sets  forth 
DOE'S  final  determination. 

II.  Discussion 

A.  General 

For  the  Department  to  classify  a 
certification  program  as  "nationally 
recognized,  "  the  program  must  meet  the 
following  criteria: 

Sections  431.27(b)(l]  and  (c)(1)  of  20 
CFR  Part  431  set  forth  criteria  and 
guidelines  for  the  standards  and 
procedures  for  conducting  and 
administering  a  certification  system  and 
for  granting  a  certificate  of  conformity. 
As  such,  a  certification  program  must 
have  satisfactory  standards  and 
procedures  for  conducting  and 
administering  a  certification  system, 
including  periodic  follow-up  activities 
to  assure  that  basic  models  of  electric 
motors  continue  to  conform  to  the 
efficiency  levels  for  which  they  were 
certified  and  for  granting  a  certificate  of 
conformity.  International  Standards 
Organization/International 
Electrotechnical  Commission  (ISO/IEC) 
Guide  65  (discussed  in  10  CFR 
431.27(c)(3)  and  also  below)  sets  forth 
the  general  requirements  intended  to 
ensure  a  certification  program  is 
operated  in  a  consistent  and  reliable 
manner.  These  requirements  address:  (1) 
Impartiality;  (2)  sufficient  personnel 
having  the  necessary  education, 
training,  technical  knowledge  and 
experience;  (3)  relevant  procedures  for 


sampling,  testing  and  inspecting  the 
product,  and  the  means  necessary  to 
evaluate  conformance  by  a  manufacturer 
with  those  standards.  (4)  surveillance 
and  periodic  audits  to  ensure  continued 
conformance  with  the  applicable 
standards;  (5)  subcontracting  work,  such 
as  testing,  with  proper  arrangements  to 
ensure  competence,  impartiality,  and 
compliance  with  the  applicable 
standards;  (6)  procedures  to  control 
records,  documents  and  data,  including 
review  and  approval  by  appropriately 
authorized  personnel;  and  (7)  control 
over  use  and  display  of  certificates  and 
marks  of  conformity. 

Sections  43 1 .27lb)(2)  and  (c)(2)  of  10 
CFR  Part  431  set  forth  criteria  and 
guidelines  for  independence.  A    . 
certification  program  must  be 
independent  of  electric  motor 
manufacturers,  importers,  distributors, 
private  labelers  or  vendors.  It  cannot  be 
affiliated  with,  have  financial  ties  with, 
be  controlled  by,  or  be  under  common 
control  with  any  such  entity.  Further,  it 
should  disclose  any  relationship  it 
believes  might  appear  to  create  a 
conflict  of  interest.  ISO/IEC  Guide  65 
sets  forth  requirements  for  a 
certification  program  to  be  impartial, 
and  requires  that  a  program  have  a 
documented  structure  that  safeguards 
impartiality.  For  example,  each  decision 
on  certification  is  made  by  a  person(s) 
different  from  those  who  carried  out  an 
evaluation  or  actual  testing  of  the  motor. 
A  certification  program's  policies  and 
procedures  must  distinguish  between 
product  certification  and  other 
activities;  its  certification  process  must 
be  free  from  any  commercial,  financial 
and  other  pressures  that  might  influence 
decisions;  and  it  must  have  a  committee 
structure  where  members  are  chosen  to 
provide  a  balance  of  affected  interests. 
Sections  431.27(b)(3)  and  (c)(3)  of  10 
CFR  Part  431  set  forth  criteria  and 
guidelines  requiring  that  a  certification 
organization  must  be  qualified  to 
operate  a  certification  system  in  a  highly 
competent  manner.  Of  particular 
relevance  is  documentary  evidence  that 
establishes  experience  in  the 
application  of  guidelines  contained  in 
ISO/IEC  Guide  65:  1996,  General 
requirements  for  bodies  operating 
product  certification  systems,  ISO/IEC 
Guide  27:  1983.  Guidelines  for 
corrective  action  to  be  taken  by  a 
certification  body  in  the  event  of  either 
misapplication  of  its  mark  of  conformity 
to  a  product,  or  products  which  bear  the 
mark  of  the  certification  body  being 
found  to  subject  persons  or  property  to 
risk,  ISO/IEC  Guide  28:  1982,  General 
rules  for  a  model  third-party 
certification  system  for  products,  as  well 
as  experience  in  overseeing  compliance 


with  the  guidelines  contained  in  the 
ISO/IEC  Guide  25:  1990,  General 
requirements  for  the  competence  of 
calibration  and  testing  laboratories. 

Sections  431.27(b)(4)  and  (c)(4)  of  10 
CFR  Part  431  set  forth  criteria  and 
guidelines  requiring  that  a  certification 
program  must  be  expert  in  the  content 
and  application  of  the  test  procedures 
and  methodologies  in  IEEE  Standard 
112-1996  Test  Method  B  and  CSA 
Standard  C390-93  Test  Method  (1).  Of 
particular  relevance  would  be 
documentan,'  evidence  that  establishes 
experience  in  the  application  of 
guidelines  contained  in  the  ISO/IEC 
Guide  25. 

ISO/IEC  Guide  25  addresses  general 
requirements  for  establishing  quality 
systems  in  laboratories  and  for 
recognizing  their  competence  to  carry 
out  specified  tests.  In  part,  these 
requirements  address  standards  and 
procedures  for  ensuring  that:  (1) 
Organization  and  management  that  are 
free  from  commercial,  financial,  and 
other  pressures  which  might  adversely 
affect  quality  of  work;  (2)  there  is 
independence  of  judgment  and 
integrity;  (3)  supervision  is  provided  by 
persons  familiar  with  the  applicable  test 
procedures;  (4)  &  quality  system,  and  a 
manual  which  contains  procedures  for 
control  and  maintenance  of  documents, 
and  procedures  for  periodic  audit  and 
review  are  all  in  place;  (5)  there  are 
sufficient  personnel  having  the 
necessary  education,  training,  technical 
knowledge  and  experience  for  their 
assigned  functions,  and  training  of  its 
personnel  is  kept  up-to-date;  (6)  all 
items  of  equipment  and  reference 
materials  for  the  correct  performance  of 
tests  are  available  and  used,  and 
equipment  is  properly  maintained  and 
calibrated:  (7)  test  equipment  is 
calibrated  and  verified  prior  to 
operation,  and  there  is  traceability  to 
national  standards  of  measurement;  (8) 
documented  instructions  for  the  use  and 
operation  of  equipment,  manuals,  and 
applicable  test  procedures  are  in  place; 
(9)  testing  records  with  sufficient 
information  to  permit  repetition  of  a  test 
are  retained;  and  (10)  where  a  laboratory' 
is  sub-contracted  to  conduct  testing,  that 
laboratory  complies  with  the 
requirements  contained  in  ISO/IEC 
Guide  25  and  is  competent  to  perform 
the  applicable  testing  activities.  An 
example  of  a  "sub-contracted" 
laboratory  would  be  a  manufacturer's 
laboratory  that  tests  motors  for  energy 
efficiency  under  the  CSA  International 
MEVS  Program. 

Also,  where  10  CFR  431, 27(b)(4) 
requires  a  certification  program  to  have 
satisfactory  criteria  and  procedures  for 
the  sampling  and  selection  of  electric 
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mulurs.  iiKfuiSL'.  lau/lhc,  LiURK'  sty 
requires  the  use  of  documented 
sampling  procedures  and  appropriate 
techniques  to  select  samples. 

B.  Application  of  Evaluation  Criteria 

1 .  Standards  and  Procedures  for 
Conducting  and  Administering  a 
Certification  System 

Sections  431.27(b)(1)  and  (c)(1)  of  10 
CFR  Part  431 .  and  ISO/IEC  Guide  65.  set 
forth  criteria  and  guidelines  for  the 
standards  and  procedures  to  be  used  in 
administering  a  certification  system  and 
granting  a  certificate  of  conformity. 

The  CSA  International  Petition 
asserted,  in  general,  that  its  certification 
quality  assurance  program  system  is 
based  on  national  and  international 
accreditation  requirements  and  specific 
customer  requirements  in  order  to 
ensure  technical  excellence,  consistency 
of  interpretation,  application  of 
standards,  programs  and  procedures, 
integrity  of  its  "Energy  Efficiency 
Marking."  and  continuous 
improvement.  CSA  International 
ass€>rfed  that  it  has  implemented  the 
requirements  specified  in  the  ISO/IEC 
Guide  6.5.  Further.  C;SA  International 
asserted  that  it  has  implemented  the 
requirements  specified  in  SCC/CAN  P- 
3  and  .SCC/CAN  P-4.  which  the 
Department  understands  are  the 
Standards  Council  of  Canada 
equivalents  of  ISO/IEC  Guides  65  and 
25,  respectively.  In  order  to  substantiate 
these  assertions.  CSA  International 
provided  to  the  Department  certain 
Divisional  Quality  Documents  (DQDs) 
which  contain  the  operating  procedures 
and  guidelines  used  by  CSA 
International's  staff  in  support  of  its 
MEVS  Program. 

In  view  of  the  above,  the  Department 
understands  that  the  CSA  International 
Program  carries  out  the  ISO/IEC  Guides 
65  and  25  requirements  through  its 
Quality  Assurance  System  and  DQD  No. 
050.  "Certification  Division  Quality 
Assurance  Manual,"  DQD  No.  200, 
"Certification  Program,"  DQD  No.  306. 
"Guidelines  for  Handling  Complaints 
and  Disputes,"  DQD  No.  306.1, 
"Customer  Complaints,"  DQD  No,  318. 
Guidelines  for  Handling  Product 
Incidents  Investigations,"  DQD  No,  320, 
"Factory  Inspections,"  DQD  No.  326, 
"Handling  of  Non-conformances,"  and 
DQD  No.  327,  "Corrective  &  Preventive 
Action,"  which  provide  necessary 
operating  procedures  and  guidelines. 

The  Departments  investigation  found 
that  the  CSA  International  procedures 
for  operating  a  certification  system  were 
very  general  in  nature  and  could  be 
satisfactorily  applied  to  any  certification 
program  conducted  by  CSA 


i.'ilrrncnioiidi.  iiiis  raisud  inL-  issuu  as  to 
whether  the  specific  standards  and 
procedures  by  which  the  CSA 
International  Program  operates  in  order 
to  certify  the  energy  efficiency  of 
electric  motors  were  adequate,  properly 
documented,  well  established  and 
maintained,  understood,  and  in  fact 
carried  out  by  staff. 

For  example,  according  to  section 
4.8.2  of  ISO/IEC  Guide  65.  the 
certification  body  shall  establish 
procedures  to  control  all  documents  and 
data  that  relate  to  its  certification 
functions,  and  these  documents  shall  be 
reviewed  and  approved  by  authorized 
personnel  prior  to  being  issued 
following  initial  development  or 
subsequent  amendment.  The 
Department  found  that  procedural 
documents  used  in  the  electric  motor 
efficiency  evaluation  process,  including 
witness  testing  by  CSA  International 
staff  at  non-CSA  International  facilities, 
and  the  sampling  procedure  to  be  used, 
were  not  marked  with  identification 
numbers  and  information  such  as  date 
of  issue,  sourcfes  or  authorities  by  which 
the  documents  were  issued  and 
approved,  revision  numbers,  or  a 
particular  page  from  a  set  of  pages. 
Consequently,  the  Department  requested 
that  CSA  International  submit 
documents  relevant  to  the  motor 
efficiency  evaluation  procedure  that  had 
been  processed  and  approved  by  the 
CSA  International  Engineering  Quality 
Assurance  group.  CSA  International 
complied  and  submitted,  under  a  letter 
dated  )une  14.  2001.  the  following 
DQDs: 

Cfrtification  Division  Quality/ 

Management  System  Manual.  DQD 
No.  050.  dated  October  4,  2000. 

Guidelines  for  the  Selection  of  Test  and 
Measurement  Equipment  and 
Validation  of  Borderline  Test 
Measurements.  DQD  No.  308.  dated 
March  12.  2001. 

Selection  of  Test  and  Measurement 
Equipment/Significant  Parameters — 
CSA  Energy  Efficiency  Verification 
Program  for  Three-Phase  Induction 
Motors.  DQD  No.  308.01.  dated  March 
12.  2001. 

Witness  Testing.  DQD  No.  316.  dated 
January  22.  2001. 

Electric  Motor  Efficiency  Evaluation. 
DQD  No  384.  dated  January  23.  2001. 

Application  Process — CSA  Energy 
Efficiency  Verification  Program  for 
Three  Phase  Induction  Motors.  DQD 
No.  385,  dated  January  24,  2001. 

Review  of  Work  and  Designation  of 
Signatories.  DQD  No.  431,  dated 
October  17,  2000. 
The  Department  has  examined  the 

above  documents  and  concluded  that 


tnuy  provide  e\iUence  tnat  Uie 
standards  and  procedures  CSA 
International  uses  to  conduct  a  motor 
efficiency  verification  program  satisfy 
the  requirements  set  forth  in  10  CFR 
431.27(b)(1).  Nevertheless,  the 
Department's  December  20,  2001, 
electronic  message  to  CSA  International 
requested  that  CSA  International  clarify 
or  make  corrections  to  certain 
procedures  and  documents  used  in  its 
MEVS  Program.  In  sum,  Ihe  Department 
requested  that  CSA  International 
confirm  or  correct  the  following:  (1) 
Confirm  that  DQD  No.  308.01  refers  to 
IEEE  Standard  112-1996  Test  Method  B 
with  the  modifications  described  under 
appendix  A  to  subpart  B  of  10  CFR  Part 
431,  paragraph  2  subparagraph  (2);  and 
(2)  correct  DQD  No.  385  to  refer  to 
C390-93  Test  Method  (1).  Also,  the 
Department  requested  that  CSA 
International  submit  the  following 
documents  for  examination:  DQD  No. 
305 — Quality/Management  System 
Audit  Program:  DQD  No.  313— 
Guidelines  on  Retesting:  DQD  No.  332— 
Document  Control  Procedure:  DQD  No. 
424 — Technical  Training:  DQD  No. 
425 — Periodic  Technical  and  Process 
Review",  and  DQD  No.  5\3— Factory 
Audit  Report. 

CSA  International's  letter,  dated 
March  1,  2002,  addressed  the  above 
matters  and  submitted  a  revised  copy  of 
DQD  No.  308.01,  dated  February  15," 
2002,  to  confirm  the  reference  to  IEEE 
Standard  112-1996  Test  Method  (1)  as 
set  forth  under  appendix  A  to  subpart  B 
of  10  CFR  Part  431,  and  a  revised  copy 
of  DQD  385  that  refers  to  C390-93  Test 
Method  (1).  {;SA  International's  March 
1  letter  asserted  that  its  MEVS  Program 
operates  pursuant  to  DQD  No.  385, 
wherein  fully  qualified  staff  would  visit 
each  testing  facility  to  witness  the  tests 
being  performed,  write  a  detailed  report, 
and  have  the  manufacturer  sign  an 
agreement  to  manufacture  the  product 
(motor!  in  accordance  with  the 
description  in  the  report.  Also,  CSA 
International  confirmed  that  there  will 
be  a  minimum  of  one  audit  visit  per 
year  by  certification  staff. 

CS.A  International  also  submitted, 
with  Its  March  1,  2002,  letter,  DQD  Nos. 
305,  313, 320,  385,  424.  425  and  513. 
Furthermore,  CSA  International  stated 
that  DQD  No.  332.  Document  Control 
Procedure,  had  been  withdrawn  from  its 
Quality  System  and  the  Department 
should  refer  to  DQD  050  section  1.5. 
"Documentation  System."  section  6.0. 
"Document  Control,"  and  section  12.0, 
"Maintenance  of  Records."  In  view  of 
the  criteria  and  guidelines  set  forth  in 
10  CFR  431.27(b)(1)  and  (c)(1),  and  ISO/ 
lEC  Guide  65,  the  Department  examined 
the  above-referenced  DQDs.  In  sum. 


Federal  Register    \' 


rr   \, 


Pr.H 


Decembpr 


'ftp  2    N 


■^483 


DQD  No.  305  sets  forth  procedures  and 
guidelines  for  staffing,  organizing,  and 
conducting  audits  of  the  CSA 
International  quality  system,  including 
technical  audits  of  testing  facilities  in 
accordance  with  ISO/IEC  Guide  25. 
DQD  No.  313  sets  forth  procedures  and 
guidelines  for  witness  retesting  to 
ensure  continued  compliance  with,  for 
example,  motor  efficiency  standards. 
DQD  No.  320,  Factory  Inspections,  sets 
forth  guidelines  for  scheduling  and 
conducting  factory  audits.  DQD  No.  385, 
Electric  Motor  Efficiency  Evaluation. 
sets  forth  the  process  for  evaluating  the 
energy  efficiency  of  three-phase 
induction  motors  and  applies  both  to 
the  regulations  in  Canada  and  the 
United  States,  including  the  scope, 
sampling  methods,  test  procedures, 
alternative  efficiency  determination 
methods,  and  efficiency  levels  in  10 
CFR  Part  431.  DQD  No.  424,  Technical 
Training,  sets  forth  the  policy  and 
guidelines  for  the  training  of  technical 
staff,  which  is  an  ongoing  activity  that 
is  monitored,  evaluated  and 
documented  in  the  individual's  training 
record.  DQD  No.  425,  Periodic 
Technical  and  Process  fleview,  sets  forth 
guidelines  to  ensure  that  technical, 
administrative  and  quality  records  are 
maintained  and  periodically  reviewed 
by  management.  DQD  No.  513  is  a 
facility  audit  report  form  with 
provision's  for  sampling  and  compliance 
with  standards.  In  addition,  CSA 
International  submitted  DQD  No. 
510.02,  List  of  Fully  Qualified  Project 
Holders  for  the  Motor  Energy 
Verification  Program,  dated  February' 
28,  2002,  and  DQD  No.  050,  revised 
November  30,  2001,  CSA  International 
Quality  Management  System  Manual, 
that  supersedes  DQD  No.  332.  CSA 
International's  March  1,  2002,  letter 
confirms  that  all  compliance  and  follow 
up  testing  is  witnessed  by  technically 
qualified  staff. 

The  Department  has  examined  the 
Petition  and  all  other  documents 
described  above,  and  affirms  its 
conclusion  that  the  standards  and 
procedures  CSA  International  uses  to 
conduct  its  MEVS  Program  satisfy  the 
requirements  set  forth  10  CFR  4  31  (b)(1) 
and  (c)(1).  and  the  guidelines  contained 
in  ISO/IEC  Guide  65. 

2.  Independence 

Sections  431.27(b)(2)  and  (c)(2)  of  10 
CFR  Part  431,  and  ISO/IEC  Guide  65,  set 
forth  criteria  and  guidelines  for 
impartiality. 

Under  Section  2  of  its  Petition, 
entitled  "CSA  International,"  CSA 
International  provided  an  overview  of 
its  history  and  a  copy  of  its 
incorporation  document,  by-laws. 


annual  report  and  an  organization  chart. 
CSA  International  asserted  that  it  is  an 
independent  organization,  has  no 
affiliation  with  manufacturers  or 
suppliers  of  products  submitted  for 
certification,  and  provides  a  copy  of  its 
"Statement  of  Independence"  to 
substantiate  these  claims.  However,  the 
Department  understands  that  the  CSA 
International  Standards  Division 
administers  the  development  of 
voluntary'  consensus  standards  for  safety 
matters  that  involve  participation  from 
electric  motor  manufacturers,  while  the 
Certification  Division  and  Quality 
Management  Institute  provide 
conformity  assessment  programs  that 
carry  out  laboratory  testing  certification 
and  inspection  of  electric  motors. 

The  Department's  May  14,  2001,  letter 
requested  that  CSA  International  submit 
to  the  Department  any  documents  that 
set  forth  the  policies  and  procedures 
that  provide  assurance  of  CSA 
International's  independence  from  any 
relationship  with  a  manufacturer, 
importer,  or  supplier  which  might 
create  a  conflict  of  interest  with  its 
MEVS  Program.  Also,  the  Department 
requested  that  CSA  International 
provide  an  explanation  as  to  why  a 
direct  or  indirect  relationship  with  a 
motor  manufacturer,  importer,  or 
private  labeler  through  (a)  the  combined 
energy  efficiency  and  product  safety 
certification  processes,  (b)  status  as  a 
"Certification  Member,"  (c)  membership 
on  a  CSA  International  technical  or 
standards  development  committee,  or 
(d)  shared  certification  whereby  a 
manufacturer  could  perform 
unwitnessed  motor  testing  and  submit  a 
certification  report  to  CSA  International, 
would  not  compromise  CSA 
International's  independence  or  bias 
information  presented  to  CSA 
International  for  the  purposes  of 
compliance  with  10  CFR  431.27(b)(2). 

CSA  International  submitted,  under  a 
letter  dated  June  14,  2001,  the  following 
documents  of  policy  and  procedures  as 
further  evidence  of  its  independence 
from  manufacturers,  importers, 
distributors,  private  labelers  or  vendors: 
Corporate  Policy  Manual,  dated 

December  1.  1996. 
Certification  Division  Policies  and 

Practices  Manual,  dated  February 

1999. 
Standards  of  Business  Conduct,  dated 

May  1993. 
Annual  Report  2000. 
Statement  of  Independence,  signed  by 

the  Vice  President.  Corporate 

Secretary  of  CSA  International  and  a 

Commissioner  of  Oaths  and  Notary 

Public,  Province  of  Ontario.  Canada, 

dated  June  4, 1998. 


The  Department  has  examined  the 
above  documents  and  affirms  its 
conclusion  that  they  provide  sufficient 
evidence  that  the  CSA  International 
MEVS  Program  meets  the  requirements 
for  independence  which  are  set  forth  in 
10  CFR  431.27(b)(2),  and  (c)(2).  Its 
MEVS  Program  meets  the  guidelines  for 
the  objectivity  and  impartiality  of 
technical  persons  and  committees 
which  are  set  forth  in  ISO/IEC  Guide  65, 
including  freedom  from  commercial 
pressures  that  might  influence  the 
results  of  the  certification  process,  an 
organizational  structure  that  provides  a 
balance  of  affected  interests,  and 
procedures  that  assure  each  decision  on 
certification  is  made  by  a  person(s) 
different  from  those  Who  carried  out  an 
efficiency  evaluation  or  actual  testing  of 
a  motor.  Furthermore.  CSA 
International's  MEVS  Program  meets  the 
ISO/IEC  Guide  25  requirements  for 
organization  and  management  to  ensure 
confidence  that  its  independence  of 
judgment  and  integrity  are  maintained 
at  all  times. 

3.  Operatian  of  a  Certification  System  in 
a  Highly  Competent  Manner 

Sections  431.27(b)(3)  and  (c)(3)  of  10 
CFR  Part  431  require  that  the  petitioner 
demonstrate  that  its  certification 
program  operates  in  a  highly  competent 
manner  by  establishing  its  experience  in 
the  application  of  certain  ISO/IEC 
Guides,  including  ISO/IEC  Guides  65, 
27  and  28,  as  well  as  experience  in 
overseeing  compliance  with  the 
guidelines  in  ISO/IEC  Guide  25. 

Section  3  of  the  CSA  International 
Petition,  "Certification  Division  Quality 
Assurance  Manual,"  stated  that  "CSA 
International  has  implemented  the 
requirements  specified  in  ISO/IEC 
Guide  65,  General  requirements  for 
bodies  operating  product  certification 
systems."  Furthermore,  CSA 
International  asserted  that  its  Quality 
Assurance  system  is  based,  in  part,  on 
ISO/IEC  Guide  25.  Also,  CSA 
International  asserted  that  it  has  both 
implemented  the  requirements  specified 
in  SCC/CAN  P-3  and  SCC/CAN  P-4, 
which  the  Department  understands  are 
the  Standards  Council  of  Canada 
equivalents  of  ISO/IEC  Guides  65  and 
25  respectively. 

a.  General  Operating  Requirements 
(ISO/IEC  Guide  65) 

The  Department's  letter  to  CSA" 
International,  dated  May  14,  2001, 
requested  evidence  that,  at  a  minimum, 
the  initial  determination  as  to  whether 
an  electric  motor  is  in  compliance  with 
10  CFR  431.42(a)  is  in  fact  witnessed  by 
CSA  International  staff  and  procedures 
are  in  place  for  regular  quality  audits  of 
all  inspections  ?nd  testing. 
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ilSA  International  submitted,  by  letter 
dated  [une  14.  2001.  the  following 
documents  of  policy  and  procedures  as 
further  evidence  of  its  competency  and 
expertise  in  operating  a  ceiiiHcation 
system:  Certification  Division  Policies 
and  Practices  Manual,  dated  February 
1999;  Certification  and  Testing  Services 
Brochure:  DQD  No.  050— Certification 
Division  Divisional  Quality/ 
Management  System  Manual.  October  4. 
2000;  Application  for  CSA  Certification 
Services  Agreement  Form;  and  DQD  No. 
30 1 — Guidelines  for  Certification 
Division  Representation  on  Standards 
Committees,  dated  March  31.  2001. 

Also.  CSA  International  submitted  a 
copy  of  DQD  No.  385.  Application 
Process — CSA  Energy  Efficiency 
Verification  Program  for  Three  Phase 
Induction  Motors,  Attachment  1 , 
paragraph  6.  "Qualification  of  a 
Manufacturers  Testing  Facilities,"  and 
paragraph  12,  "Follow-up  Visits." 
which  .set  forth  guidelines  for  initial  and 
subsequent  evaluation  of  a 
manufacturer's  testing  facility.  The 
Department  understands  that  CSA 
International  uses  these  guidelines  in 
conjunction  with  DQD  No.  316.  Witness 
Testing,  whereby  qualified  CSA 
International  technical  staff  evaluate  a 
manufacturer's  motor  testing  laboratory 
and  witness  the  testing  of  a  motor  for 
energy  efficiency. 

Also,  the  Certification  Division  of 
CSA  International,  in  its  June  14  letter, 
asserted  that  procedures  are  in  place  for 
regular  quality  inspections.  Further. 
CSA  International  submitted  DQD  385. 
Attachment  No,  1.  "Cuide  to  the  CSA 
Energy  Efficiency  Verification  Service." 
that  states  in  paragraph  12.1   "a 
minimum  of  one  visit  to  each 
manufacturing  plant  will  be  carried  out 
each  year." 

The  Department  believes  that  the 
above  documents  provide  evidence  that 
procedures  are  in  place  for  initial 
compliance  testing  that  is  witnessed  bv 
C;SA  International  staff,  and  procedures 
are  in  place  for  regular  quality 
inspections  of  manufacturers'  facilities. 
Nevertheless,  the  Department's 
electronic  message  to  CSA  International, 
dated  December  20,  2001,  requested  that 
CSA  International  confirm  that  all 
compliance  and  follow-up  testing  of 
motors  for  energy  efficiency  is 
witnes.sed  by  a  technically  qualified 
{'SA  International  representative. 

CSA  International's  letter,  dated 
March  1.  2002.  confirmed  that  "all 
compliance  and  follow-up  testing  is 
witnessed  by  technically  qualified 
staff."  Further.  CSA  International 
submitted  as  evidence  revised  DQD  No. 
<85.  Electric  Motor  Efficiencv 
Evaluation,  dated  February  28.  2002. 


and  DQD  No.  5 1 0.02 .  Ust  of  Fully 
Qualified  Project  Holders  for  the  Motor 
Energy  Efficiency  Verification  Program. 
dated  February  28.  2002,  to  substantiate 
its  assertion  of  witness  testing.  The 
Department  has  examined  the  above 
documents  and  affirms  its  conclusion 
that  the  standards  and  procedures  CSA 
International  uses  to  conduct  its  MEVS 
Program  satisfy  the  requirements  for 
training,  expertise,  and  experience  in 
operating  a  certification  system  which 
are  set  forth  in  10  CFR  431.27(b)(3)  and 
(c)(3).  and  ISO/IEC  Guide  65. 

b.  Guidelines  for  Corrective  Action  in 
the  Event  of  Misapplication  of  a  Mark  of 
Conformity  (ISO/IEC  Guide  27) 

ISO/IEC  Guide  27  identifies 
procedures  which  a  certification 
program  should  consider  in  response  to 
a  reported  misuse  of  its  registered  mark 
of  conformity.  According  to  paragraph 
l.l(a)of  ISO/IEC  Guide  27,  "misuse  " 
may  take  a  variety  of  forms,  such  as  a 
mark  of  conformity  appearing  on  a  non- 
certified  product.  The  Department 
construes  this  to  mean  the  unauthorized 
use  by  a  manufacturer  or  private  labeler 
of  the  CSA  International  Motor 
Efficiency  Verification  Marking 
(Marking)  on  the  nameplate  of  an 
electric  motor  or  in  advertising  and 
promotional  materials,  including  the 
display  of  a  registered  CSA  Certification 
Mark  on  a  counterfeit  motor.  Under 
ISO/IEC  Guide  27.  the  certification 
program  would  then  be  required  to  have 
strong  corrective  procedures  in  place. 
Such  corrective  measures  would  depend 
upon  the  nature  of  the  misuse  and  the 
desire  by  the  certification  program  to 
protect  the  integrity  of  its  mark. 

The  Department  has  examined  the 
CSA  International  Certification  Division 
Policies  and  Practices  Manual  and  finds 
that  it  contains  rules  for  authorized  use 
of  the  CSA  International  Marking,  and 
procedures  that  address  unauthorized 
representation  of  certification  of  a 
product  or  process,  and  the  measures 
that  CSA  International  vyould  take  to 
protect  the  integrity  of  its  marking.  Also, 
the  Department  has  examined  sections 
15.0.  "(Control  on  Non-conformances." 
and  16.0.  "Corrective  and  Pn^ventive 
Action."  contained  in  the  CSA 
International  Quality  Management 
System  Manual.  DQD  050.  revised 
November  30.  2001 .  These  .sections 
establish  policies  and  procedures  to 
control  CSA  International  services, 
within  the  CSA  International  "Quality 
Management  System.  "  which  do  not 
conform  to  the  specified  r^^quirements. 
prevent  their  unintended  use,  establish 
a  system  for  taking  appropriate  actions 
to  resolve  actual  or  potential  non- 
conformances, and  apply  suitable 
corrective  and  preventive  actions.  The 


Department  affirms  its  conclusion  that 
the  CSA  International  Program 
satisfactorily  follows  the  guidelines  for 
corrective  action  to  be  taken  by  a 
certification  organization  in  the  event  of 
misapplication  of  a  mark  of  conformity 
to  an  electric  motor,  set  forth  in  10  CFR 
431.27(c)(3)  and  ISO/IEC  Guide  27. 

c.  General  Rules  for  a  Model  Third- 
Party  Certification  System  for  Products 
(ISd/IEC  Guide  28)  " 

IS(D/IEC  Guide  28  addresses 
minimum  guidelines  for  a  third  party 
certification  system  in  determining 
conformity  with  product  standards 
through  .sample  selection,  initial  testing 
and  as.sessment  of  a  factory  quality 
management  system,  follow-up 
surveillance,  subsequent  testing  of 
samples  from  the  factory,  and  the  use  of 
a  mark  of  conformity.  Furthermore.  ISO/ 
lEC  Guide  28  requires  a  certification 
program  operating  at  a  national  level, 
such  as  under  section  345(c)  of  EPCA 
which  requires  manufacturers  to  certify 
compliance  through  a  "nationally 
recognized"  certification  program,  to 
have  a  suitable  organizational  structure 
and  utilize  personnel,  equipment,  and 
operating  procedures  that  comply  with 
the  criteria  for  a  testing  laboratory  in 
ISO/IEC  Guide  25. 

Consistent  with  the  above  ISO/IEC 
Guide  28  guidelines.  Section  4  to  the 
C;SA  International  Petition.  "CSA 
International's  Motor  Efficiency 
Verification  Program.  "  described  the 
CSA  International  MEVS  as  depending 
upon:  (1)  Satisfactory  evaluation, 
sampling  and  testing  to  determine  that 
the  requirements  of  the  applicable 
standard,  for  example  CSA  Standard 
C390-93.  are  met  on  a  continuing  basis; 
(2)  identification  of  the  critical  features 
that  affect  motor  efficiency:  (3)  initial 
motor  qualification  testing  and  follow- 
up  re-testing  to  ensure  continued 
compliance;  (4)  continued  access  to  a 
manufacturer's  facilities  and  records, 
product  retesting  and  challenge  testing; 
(5)  annual  follow-up  inspections;  (6) 
proper  authorization  to  apply  the  CSA 
International  Motor  Efficiency 
Verification  Service  Marking;  and  (7) 
corrective  action  when  a  motor  fails  to 
comply. 

In  view  of  the  above  ISO/IEC  28 
criteria,  the  Department  examined  the 
C;SA  International  Certification  Division 
Policies  and  Practices  Manual,  dated 
February  1999,  Quality  Management 
System  Manual.  DQD  No.  050,  dated 
November  30.  2001.  Management 
System  Audit  Program,  DQD  No.  305. 
dated  October  31.  2001.  Guidelirjes  on 
Retesting.  DQD  No.  313.  dated 
November  19.  1999.  Selection  of  Test 
and  Measurement  Equipment/ 
Significant  Parameters — CSA  Energy 
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Efficiency  Verification  Program  for 
fhree-Phase  Induction  Motors.  DQD  No. 
308.1.  dated  February  15.  2002.  Factory 
Inspections.  DQD  No.  320.  dated 
January  27.  1999.  Electric  Motor 
Efficiencv  Evaluation.  DQD  No.  385. 
dated  February  28.  2002,  Periodic 
Technical  and  Process  Revievi,  DQD  No. 
425.  dated  October  3,  2000.  and  Facility 
Audit  Report,  DQD  No.  513.  Revision  A. 
The  Department  finds  that,  in  general, 
both  ISO/IEC  Guide  28.  and  the  above- 
referenced  CSA  International 
documents  address:  (1)  The  basic 
conditions  and  rules  for  a  manufacturer 
toubtain  and  retain  a  certificate  of 
conformity  or  mark  of  conformity;  (2) 
initial  inspection  of  a  motor  factory  and 
a  manufacturer's  quality  management 
system;  (3)  sample'selection;  (4)  initial 
testing;  (5)  product  evaluation;  (6) 
surveillance;  (7)  identification  of 
conformity  in  the  form  of  a  certificate  of 
conformity  or  mark  of  conformity;  (8) 
withdrawal  of  a  certificate  or  mark  of 
conformity  by  the  certification  program; 
and  (9)  guidelmes  on  corrective  action 
for  misuse  of  a  certificate  or  mark  of 
conformity.  The  Department  affirms  its 
conclusion  that  the  CSA  International 
Program  satisfies  the  general  guidelines 
for  a  model  third-party  certification 
system  in  10  CFR  43l'27(c)(3),  and  the 
guidelines  set  forth  in  ISO/IEC  Guide 
28. 

The  above-referenced  DQD  No.  050, 
Quality  Management  System  Manual, 
DQD  No.  385.  Electric  Motor  Efficiency 
Evaluation,  and  DQD  No.  308.01, 
Selection  of  Test  and  Measurement 
Equipment/Significant  Parameters — 
CSA  Energy  Efficiency  Verification 
Program  for  fhree-Phase  Induction 
Motors,  provide  general  policies, 
practices  and  procedures  that  govern  the 
conformity  assessment  services,  and.  in 
particular,  those  that  relate  to  the 
electric  motor  efficiency  certification 
program.  The  CSA  International  Quality 
Management  System  Manual  addresses, 
for  example,  "Quality  System," 
"Standards  of  Conduct,  " 
"Organization,  "  "Periodic  Technical 
and  Process  Review,  "  ""Audit  Program," 
'Staff  Training.  "  "Inspection. 
Measuring  and  Test  Equipment," 
""Maintenance  of  Records."  and 
"Certification  and  Testing  Programs  and 
Services."  The  Electric  Motor  Efficiency 
Evaluation  addresses,  for  example, 
"Operational  Rules/Procedure.  " 
"Evaluation.  "  ""Qualification  of 
Manufacturers  Test  Facilities.  Test 
Audit."  ""Marking  Authorization." 
"Follow-up  Visits."  "Product 
Retesting."  "Electric  Motor  Efficiency 
Evaluation  Procedure.  "  ""MEEV — 
Sampling  Procedure  for  U.S.."  and 


'Plan  and  Procedure  Relative  to 
Alternative  Efficiency  Determination 
Methods  (AEDMs)."  Selection  of  Test 
and  Measurement  Equipment/ 
Significant  Parameters — CSA  Energy 
Efficiency  Verification  Program  for 
fhree-Phase  Induction  Motors 
addresses,  for  example,  the 
requirements  of  IEEE  Standard  112- 
1996,  Test  Method  B,  with  the 
modifications  described  under  appendix 
A  to  subpart  B  of  10  CFR  Part  431.  the 
National  Institute  of  Standards  and 
Technology  (NIST)  Handbook  150-10 
entitled.  Efficiency  of  Electric  Motors, 
and  CSA  C390-93  when  selecting  test 
and  measurement  equipment. 

The  Department  has  examined  the 
contents  of  these  manuals  and  affirms 
its  conclusion  that  they  satisf\'  the 
guidelines  for  conducting  a  model  third- 
party  certification  program  at  the 
national  level  as  applicable  under  10 
CFR  431.27(c)(3)  and  ISO/lfeC  Guide  28. 

d.  General  Requirements  for  the 
Competence  of  Testing  Laboratories 
(ISO/IEC  Guide  25) 
(1)  Operating  Procedures 
Third  party  certification  programs 
must  have  experience  overseeing 
compliance  with  the  guidelines 
contained  in  ISO/IEC  Guide  25.  ISO/IEC 
Guide  25  sets  out  the  general 
requirements  by  which  a  laboratory 
must  operate  if  it  is  to  be  recognized  as 
competent  to  carry  out  specific  tests. 
According  to  Section  3  of  the  CSA 
International  Petition.  ""Certification 
Division  Quality  Assurance  Manual." 
CSA  International's  "Quality 
Assurance"  system  is  based  on  national 
and  international  accreditation 
requirements,  one  of  which  is  ISO/IEC 
Guide  25.  In  view  of  ISO/IEC  Guide  25. 
the  Department  examined  the 
procedures  and  guidelines  contained  in 
CSA  International's  Quality 
Management  System  Manual.  DQD  No. 
050.  and  the  above  DQD  Nos.  385. 
308.01  and  316  as  they  apply  to  the 
evaluation  of  an  electric  motor  testing 
facility. 

The  Department  finds  that  DQD  No. 
050  establishes  the  general  policies, 
standards  of  conduct,  procedures, 
guidelines  and  organization 
requirements  for  CSA  International's 
quality  program.  These  are  based  on 
national  and  international  accreditation 
requirements  such  as  ANSI  Z34.1. 
American  National  Standard  for 
Certification — Third  Party  Certification 
Program,  EN  45004.  General  Criteria  for 
the  Operation  of  Various  Types  of 
Bodies  Performing  Inspection.  ISO/IEC 
17025.  General  Requirements  for  the 
Competence  of  Testing  and  Calibration 
Laboratories,  ISO/IEC  Guide  65,  General 
Requirements  for  Bodies  Operating 


Product  Certilicutiun  Syst(-.ins,  and  MS  1 
Handbook  150.  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP)^Procedures  and  General 
Requirements.  Furthermore,  the 
Department  finds  that  the  Standards 
Council  of  Canada  '  lists  CSA 
International  as  an  accredited 
certification  bod\  in  the  area  of  its 
Energy  Efficiency  Verification  Senice 
and  specifically  identifies  CSA  C390. 
"Energy  Efficiency  Test  Methods  for 
Three-Phase  Induction  Motors."  which 
adds  credence  to  the  evidence  that  CSA 
International  operates  its  certification 
program  in  a  highly  competent  manner, 
including  overseeing  compliance  with 
the  guidelines  contained  in  ISO/IEC 
Guide  25  to  test  electric  motors  for 
energy  efficiency. 

The  Department  finds  that  DQD  No. 
385  establishes  the  guidelines  for  CSA 
International's  operation  of  its  motor 
energy  efficiency  evaluation  process  in 
the  United  States  pursuant  to  10  CFR 
Part  431.  including  the  test  procedures, 
alternative  efficiency  determination 
methods,  and  sampling  procedures  in 
10  CFR  431.23  and  431.24.  Under  DQD 
No.  385.  a  manufacturer's  motor  testing 
facility  is  required  to  have  adequate 
controls  in  place  to  ensure 
manufacturing  consistency  and 
consistent  product  performance  with 
respect  to  energy  usage.  Also,  the  testing 
facility  is  examined  for  the  type  and 
accuracy  of  test  equipment,  calibration, 
test  procedures  and  measurement 
techniques,  a  system  for  documenting 
test  results,  and  staff  training.  The 
Department  finds  that  under  DQD  No. 
385.  the  CSA  International  sampling 
procedure  adheres  to  the  sampling 
procedure  in  10  CFR  431.24(b).  Also. 
DQD  No.  385  requires  periodic  audit  of 
the  test  facility  and  calibration  system. 
A  minimum  of  one  visit  per  year  to  a 
manufacturing  plant  is  carried  out  by 
CSA  International  staff  to  monitor 
product  control  measures  and  testing 
facilities,  and  to  conduct  retesting. 
Furthermore.  DQD  No.  385  sets  forth 
procedures  that  address  Alternative 
Efficiency  Determination  Methods 
(AEDMs)  in  order  to  reduce  testing 
burden  and  accommodate  the  large 
number  of  motors  a  manufacturet  would 
produce.  The  CSA  International 
procedures  essentially  follow  the 
procedures  for  the  substantiation  of  an 
AEDM  as  provided  in  10  CFR 
431.24(a)(3).  The  Department 
understands  that  CSA  International  uses 
these  guidelines  in  conjunction  with 
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UQIJ  No.  Mb.  whereby  qualifmil  (iSA 
International  technical  staff  evaluate  a 
manufacturers  motor  testing  laboratory 
and  witness  the  testing  of  an  electric 
motor  for  energy  efficiency. 

The  Department  finds  that  DQD  No. 
30U.01  establishes  guidelines  that  follow 
the  requirements  of  IEEE  Standard  112- 
1996  Test  Method  B.  CSA  Standard 
C390-93.  and  NIST  Handbook  150-10. 
Efficiency  of  Electric  Motors,  when 
selecting  test  and  measurement 
equipment  that  would  be  utilized  for 
testing  electric  motors  under  the  CSA 
Motor  Efficiency  Verification  Service 
Program.  These  are  the  same  procedures 
identified  in  10  CFR  431.23. 

The  Department  finds  that  DQD  No. 
316.  Witness  Testing,  provides 
guidelines  for  evaluating  and 
monitoring  the  capability  of  a  testing 
facility,  such  as  a  manufacturer's  motor 
efficiency  testing  facility  for  performing 
tests  that  are  witnessed  by  CSA 
International  technical  staff.  Under  DQD 
No.  316.  a  motor  manufacturer's  testing 
facility  is  evaluated  according  to  (1)  the 
scope  of  the  standard  and  test  method 
that  it  utilizes,  for  example  CSA 
Standard  C390.  (2)  the  technical 
capability  of  testing  facility  staff, 
ongoing  training  of  that  staff  and 
maintenance  of  personnel  records.  (3) 
suitability  of  the  testing  environment. 
(4)  suitability  and  accuracy  of  the  test 
equipment  that  is  to  be  used,  (5)  the 
system  for  calibrations  and  control  of 
test  methods,  and  (6)  traceability  of 
calibration  to  national  standards.  Also, 
DQD  No.  316  requires  examination  of 
the  manufacturer's  quality  system, 
proper  supervision  and  control  of 
testing,  documentation  control,  and 
retention  of  records. 

In  addition  to  examining  the 
underlying  documentation  that 
establishes  the  policies  and  procedures 
of  the  CSA  International  quality  system 
and  operating  procedures  for  evaluating 
electric  motors,  the  Department  directly 
compared  the  requirements  in  ISO/IEC 
Guide  25  with  CSA  International's 
MEVS  Program  as  it  would  apply  to  a 
manufacturer's  motor  testing  laboratory 
under  a  certification  program  and  found 
them  to  be  consistent  with  each  other. 
The  Department  found,  for  example: 

•  ISO/IEC  Guide  25  sets  forth 
requirements  for  organization  and 
management  of  a  testing  laboratory  to 
ensure  proper  supervision  and  integrity 
of  data.  Similarly,  the  CSA  International 
Program  requires  examination  of  the 
manufacturer's  quality  system,  proper 
supervision  and  control  of  testing, 
documentation  control,  and  retention  of 
records. 

•  ISO/IEC  Guide  25  requires  a 
manufacturer's  testing  laboratory  to 


have  a  quality  system  with  documented 
policies  and  procedures,  such  as  for  the 
organization  and  operation  of  a  testing 
laboratory,  traceability  of 
measurements,  calibration  of 
equipment,  test  procedures  used, 
procedures  for  corrective  actions  and 
audits.  Similarly,  the  CSA  International 
Program  requires  use  of  the  test 
procedures  and  calibration  of 
equipment  set  forth  in  10  CFR  431.23 
and  the  requirements  of  IEEE  Standard 
112-1996.  Test  Method  B.  with  the 
modifications  described  in  appendix  A 
to  subpart  B  of  10  CFR  part  431.  and 
CSA  Standard  C390-93.  In  addition,  the 
CSA  International  Program  requires  u-se 
of  the  quality  system  set  forth  in  NIST 
Handbook  150-10  when  selecting  test 
and  measurement  equipment,  meeting 
significant  calibration  parameters  for 
electric  motor  efficiency  evaluation,  and 
having  traceability  of  calibrated 
equipment  to  national  standards.  Also, 
the  CSA  International  Program  requires 
periodic  audits  of  the  test  facility  and 
calibration  system,  whereby  a  minimum 
of  one  visit  per  year  to  a  manufacturing 
plant  is  carried  out  by  CSA  International 
staff  to  monitor  product  control 
measures  and  testing  facilities,  to 
conduct  retesting.  and  to  take  any 
corrective  actions. 

•  ISO/IEC  Guide  25  requires  a 
manufacturer's  testing  laboratory  to 
have  sufficient  personnel  having  the 
necessary  education,  training,  technical 
knowledge  and  experience.  Similarly, 
the  CSA  Internaticmai  Program  evaluates 
the  technical  capability  of  the  testing 
facility  staff,  staff  training,  and 
maintenance  of  personnel  records. 

•  ISO/IEC  Guide  25  requires  the 
proper  environment  and  equipment  for 
performance  of  testing,  and  that  such 
equipment  is  properly  maintained  and 
calibrated.  Similarly,  the  CSA 
International  Program  requires  the 
proper  environment  for  testing,  control 
of  test  methods,  and  suitable  equipment 
that  is  accurate  and  properly  calibrated 
and  traceable  to  nationally  recognized 
standards  of  measurement. 

•  ISO/IEC  Guide  25  requires  the 
testing  laboratory  to  maintain  a  record 
system  of  original  observations, 
calculations,  reference  to  sampling 
procedures,  and  derived  data  sufficient 
to  permit  repetition  of  a  test.  Similarly, 
the  C"SA  International  Program  requires 
that  the  test  procedures  be  under 
documentation  control,  and  that  test 
records  be  current  and  properly 
maintained.  Also,  the  CSA  International 
sampling  procedure  is  consistent  with 
the  sampling  procedure  set  forth  in  10 
CFR  431.24(b). 


•  Both  ISO/IEC  Guide  25  and  the  CSA 
International  Program  require  test 
reports  that  contain  similar  information. 
In  view  of  these  comparisons,  the 
Department  affirms  its  belief,  set  forth  in 
the  interim  determination,  that  CSA 
International's  MEVS  Program  satisfies 
the  requirement  of  10  CFR  431.27(c)(3) 
for  documentary  evidence  that 
establishes  experience  in  operating  a 
certification  system  and  overseeing 
compliance  with  the  guidelines  for 
competence  contained  in  ISO/IEC  Guide 
25  to  test  electric  motors  for  energy 
efficiency. 

(2)  Testing  Laboratory 

Under  Section  1,  "Designated  Testing 
Facility,"  of  the  CSA  International 
Petition,  it  is  stated  that  "as  part  of  CSA 
International's  Motor  Energy  Efficiency 
Verification  Program  we  are  using  our 
Toronto  test  facility."  and  that  "the 
facilities  of  Toronto  are  used  for  testing 
the  full  range  of  motors  up  to  50 
horsepower."  Also,  under  Section  3. 
"Certification  Division  Quality 
Assurance  Manual,"  of  the  CSA 
International  Petition.  CSA  International 
asserted  that  its  Quality  Assurance 
system  is  based,  in  part,  on  ISO/IEC 
Guide  25  and  SCC/CAN  P-4  that  is  the 
Standards  Council  of  Canada  equivalent 
of  ISO/IEC  Guide  25. 

GE  Industrial  Systems'  comments, 
dated  May  24,  2000.  recommended  that 
a  test  facility,  such  as  the  ones  used  by 
CSA  International  which  test  motors  for 
energy  efficiency,  should  be  established 
and  maintained  by  a  process  equivalent 
to  the  National  institute  of  Standards 
and  Technology/National  Voluntary 
Laboratory  Accreditation  Program 
(NIST/NVLAP)  as  set  forth  in  the  NIST 
Handbook  150-10.  "Efficiency  of 
Electric  Motors."  Also.  GE  Industrial 
Systems  recommended  that  any 
organization  that  certifies  the  energy 
efficiency  of  electric  motors  participate 
in  the  NIST/NVLAP  proficiency  testing 
program  in  order  to  understand, 
document,  and  make  known  any 
variations  among  participating  testing 
facilities. 

The  Department's  investigation  found 
that  the  CSA  International  testing 
facility  in  Toronto  was  not  fully 
operational  at  the  time  of  the  CSA 
International  Petition,  and  that  the  CSA 
International  Program  relies  heavily  on 
the  manufacturer  to  provide  most  of  the 
test  data,  including  data  for  initial 
qualification  based  on  sampling  and 
testing  motors  for  energy  efficiency,  that 
are  not  witnessed  by  CSA  International 
staff.  Nor  was  there  clear  evidence  of 
what  quality  control  exists  for 
monitoring  the  validity  of  motor 
efficiency  testing  by  a  manufacturer. 
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Also,  it  appeared  that  the  CSA 
International  Program  lacked  sufficient 
staff  to  perform  all  the  annual  follow-up 
inspections,  bi-annual  retesting.  cross 
testing  every  three  years,  unannounced 
retesting,  and  challenge  testing  which  it 
claimed  would  occur.  The  Department's 
May  14.  2001,  letter  requested  that  CSA 
hitemational  submit  infurmatiun 
concerning  its  Toronto  motor  testing 
facility,  its  oversight  of  testing 
performed  at  a  motor  manufacturer's 
facility,  and  procedures  for  regular 
quality  audits  of  all  inspections  and 
testing  for  motor  efficiency. 

The  Certification  Division  of  CSA 
International,  in  its  )une  14,  2001  letter. 
asserted  that  the  Toronto  test  facility  is 
fully  operational,  initial  compliance 
testing  is  witnessed  by  CSA 
International  staff,  and  that  procedures 
are  in  place  for  regular  quality 
inspections  of  a  manufacturer's  motor 
testing  laborator\'.  In  view  of  the  June  14 
letter,  the  Department  understands  that 
CSA  International  uses  the  Laboratoire 
des  technologies  electrochimiques  et 
des  electrotechnologies  d'Hydro-Quebec 
(LTEE)  for  testing  motors  over  50 
horsepower,  and  acknowledges  that  the 
CSA  International  test  laboratory  in 
Toronto  is  capable  of  testing  motors  up 
to  50  horsepower.  Also,  the  Department 
understands  that  LTEE,  although  not 
officially  listed  in  the  NIST/NVLAP 
2001  Director}',  participates  in  the  NIST/ 
NVLAP  Proficiencv  Testing  Program. 

Section  431.27  of  10  CFR  Part  431 
does  not  require  a  certification  program 
to  actually  operate  its  own  motor  testing 
laboratory,  nor  is  a  laboratory  operated 
or  observed  by  a  certification  program 
required  to  be  accredited.  Nevertheless, 
the  Department  believes  that  a  testing 
facility  operated  or  observed  by  a 
certification  program  should  follow  the 
guidelines  in  ISO/IEC  Guide  25  and  in 
principle  be  reasonably  close  to 
conforming  to  the  technical 
requirements  of  an  accredited 
laboratory.  The  Department  understands 
that,  in  general,  the  evaluation  of  a 
motor  testing  laboratory  under  an 
accreditation  program  includes  an  on- 
site  assessment,  proficiency  testing, 
audit  of  a  laboratory's  policies  and 
operational  procedures,  review  of  staff 
qualifications,  checks  of  proper 
maintenance  and  calibration  of  test 
equipment,  and  records  review. 
Likewise,  the  evaluation  under  the  CSA 
International  Program  includes 
evaluation  of  the  manufacturer's  testing 
facility,  control  and  maintenance  and 
calibration  of  test  equipment,  factory 
audits  for  continued  compliance, 
document  control,  periodic  audits  of  the 
operational  and  technical  consistency  of 
the  program,  control  of  non- 


conformances, staff  training,  and 
witness  testing.  The  Department 
believes  that  the  goal  of  a  third  party 
certification  program  is  to  provide 
assurance  that  test  results  are  accurate, 
valid,  and  capable  of  being  replicated. 
Tests  must  be  performed  with  a  degree 
of  oversight  so  that  the  results  are  not 
influenced  by  marketing  and  production 
concerns.  The  Department  affirms  its 
belief  that  the  CSA  International 
Program,  while  not  identical  to  a 
laboratory  accreditation  program, 
nevertheless  satisfactorily  follows  the 
ISO/IEC  25  Guidelines. 

4.  Expertise  in  IEEE  Standard  112-1996 
Test  Method  B  and  CSA  Standard  C390- 
93  Test  Method  (1) 

Sections  431.27(b)(4)  and  (c)(4)  of  10 
CFR  Part  431  set  forth  evaluation 
criteria  and  guidelines  whereby 
personnel  conducting  a  certification 
program  should  be  expert  and 
experienced  in  the  content  and 
application  of  IEEE  Standard  112-1996 
Test  Method  B  and  CSA  Standard  C390- 
93  Test  Method  (1).  or  similar 
procedures  and  methodologies  for 
determining  the  energy  efficiency  of 
electric  motors.  The  program  must  have 
satisfactory  criteria  and  procedures  for 
the  selection  and  sampling  of  electric 
motors  tested  for  energy  efficiency,  and 
provide  documents  that  establish 
experience  in  applying  the  guidelines 
for  confidence  in  testing  laboratories 
contained  in  ISO/IEC  Guide  25.  Such 
guidelines  address  quality  audits  and 
reviews,  personnel,  equipment,  test 
methods,  sampling,  and  records. 

Section  3.  "Certification  Division 
Quality  Assurance  Manual.  "  of  the  CSA 
International  Petition,  stated  that  its 
Quality  Assurance  system  is  based  on 
national  and  international  requirements 
that  include  ISO/IEC  Guide  25.  The 
Department  understands  that  section  6. 
"Personnel,"  of  ISO/IEC  Guide  25  sets 
forth  general  requirements  for  the 
training,  technical  knowledge,  and 
experience  of  testing  laboratory 
personnel.  In  sum.  it  states  that  the 
testing  laboratory  shall  have  sufficient 
personnel,  having  the  necessary 
education,  training,  technical 
knowledge  and  experience  for  their 
assigned  functions:  training  of 
personnel  is  kept  up-to-date;  and 
records  on  relevant  qualifications, 
training,  skills,  and  experience  of  the 
technical  personnel  shall  be  maintained 
The  Department's  investigation  found 
that  the  technical  qualifications  of  the 
CSA  International  staff  involved  in  the 
MEVS  Program  were  very  limited  with 
regard  to  electric  motor  construction, 
performance,  and  efficiency  testing. 
Also,  it  appeared  to  the  Department  that 


CSA  International  has  only  one  person 
that  actually  participates  in  the 
qualification  of  a  motor  manufacturer's 
test  facility,  witnesses  testing,  and  both 
directs  and  evaluates  compliance 
testing,  cross  testing,  and  retesting. 
Consequently,  the  Department  requested 
that  CSA  International  address  its 
intention  to  assign  additional  expert 
staff  to  its  MEVS  Program,  and  submit 
evidence  as  to  the  nature  and  extent  of 
training  the  current  staff  receives  in 
order  to  maintain  proficiency  in  the 
evaluation  of  motor  design  and 
construction,  and  the  practice  of 

efficiency  testing. 

CSA  International,  in  its  June  14.  2001 
letter,  asserted  that  it  had  identified 
additional  staff  for  participation  in  the 
operation  of  its  MEVS  Program, 
additional  training  would  be  provided, 
and  that  it  would  ensure  its  staff 
resources  are  appropriate  to  the  amount 
of  work  required  by  its  Motor  Efficiency 
Verification  Program.  On  August  20, 
2001 ,  the  Department  received  an 
electronic  message  from  CSA 
International  which  identified 
additional  staff,  their  credentials,  and 
the  associated  training  each  would 
receive  as  part  of  its  MEVS  Program  in 
order  to  fulfill  the  requirements  set  forth 
in  10  CFR  431.27(b)(4)  and  431.27(c)(4). 
In  sum,  the  Department  understands 
that  this  training  addresses  electric 
motor  construction,  performance,  and 
efficiency  testing,  and  will  become  part 
of  a  regular  training  program.  Also,  the 
Department  understands  that  certain 
technical  staff  will  work  under  the 
direction  of  a  CSA  International  senior 
engineer  or  qualified  project  leader. 

In  the  Department's  view,  any 
technically  qualified  person  could 
satisf\'  the  criteria  for  expertise  in  the 
content,  application  and  methodologies 
of  the  test  procedures  pursuant  to  10 
CFR  431.27  (b)(4)  if  that  person:  (1)  Is 
proficient  in  the  test  methodology  of 
IEEE  Standard  112  Test  Method  B  and 
CSA  C390-93  Test  Method  (1);  (2)  is 
familiar  with  the  electrical,  mechanical 
and  environmental  capabilities  of  a 
testing  laboratory  system:  (3) 
understands  how  to  prepare  and  mount 
a  motor  for  testing,  which  includes  the 
connection  and  operation  of  the  test 
equipment;  (4)  is  competent  in 
calibrating  test  equipment:  and  (5)  is 
competent  with  data  collection  and 
analysis.  CSA  International's  experience 
in  standards  development,  testing  and 
evaluation  of  motors  to  both  U.S.  and 
International  safety  and  similar  energy 
efficiency  procedures  and 
methodologies  provide  sufficient 
evidence  of  CSA  International  staff 
having  the  necessar>^  proficiency  and 
expertise  to  conduct  energy  efficiency 
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evaluations  under  ISO/IEC  Guide  25. 
Thus,  the  Department  affirms  its  belief 
that  the  credentials  of  the  CSA 
International  staff,  regular  additional 
training,  and  monitoring  by  CSA 
International  management,  satisfy  the 
general  requirements  for  the  training, 
technical  knowledge,  and  experience  of 
testing  laboratory  personnel  under  10 
CFR  431.27(b)(4)  and  (c)(4). 

5.  Sampling  Criteria  and  Procedures  for 
Selecting  an  Electric  Motor  for  Energy 
Efficiency  Testing 

Section  431.27(b)(4)  of  10  CFR  part 
431  requires  a  certification  organization 
to  have  satisfactory  criteria  and 
procedures  for  the  selection  and 
sampling  of  electric  motors  tested  for 
energy  efficiency.  Based  on  the  National 
Institute  of  Standards  and  Technology 
report,  NISTIR  6092.  "Analysis  of 
Proposals  for  Compliance  and 
Enforcement  Testing  Under  the  New 
part  431 :  Title  10,  Code  of  Federal 
Regulations."  January  1998.  which 
analyzed  various  criteria  and  sampling 
plans  proposed  for  establishing 
compliance  with  the  nominal  full-load 
efficiency  levels  prescribed  by  EPilA.  42 
U.S.C.  6313(b)(1),  the  Department 
determined  that  "the  NEMA  proposal 
for  compliance  testing  provides 
statistically  meaningful  sampling 
procedures."  Moreover,  the  NIST 
analysis  was  extensive  in  order  to 
determine  whether  a  particular 
sampling  plan  would  be  valid  for  the 
purpose  of  establishing  compliance  with 
EPCA  motor  efficiency  levels.  Also, 
section  10.5  of  ISO/IEC  Guide  25 
requires  the  use  of  documented 
procedures  and  appropriate  statistical 
techniques  to  select  samples. 

Under  section  4  of  the  Petition, 
entitled  "CSA  International's  Motor 
Efficiency  Verification  Program."  CSA 
International  described  its  pro<:oss  for 
the  selection  and  sampling  of  electric 
motors  to  be  tested  for  energy  efficiency 
CSA  International  asserted  that  the 
objective  of  its  sampling  process  is  to 
minimize  manufacturers'  tests,  costs 
and  time  to  market,  while  providing 
sufficient  confidence  that  the  series  of 
motors  verified  meet  the  applicable 
energy  efficiency  standard.  Further, 
CSA  International  conducts 
unannounced  follow-up  inspections, 
random  motor  retesting,  and  challenge 
testing  to  ascertain  continued 
compliance  with  energy  efficiency 
standards  by  a  manufacturer.  The 
Department  understands  that  under  the 
CSA  International  sampling  program,  a 
minimum  of  5  basic  models  are  required 
to  be  tested  to  verify  the  energy 
efficiency  ratings  of  a  series  of  motors. 
The  basic  models  are  selected  so  as  to 


represent  the  complete  range  of  motors 
within  the  series,  which  could  require 
more  than  5  basic  models.  Thereafter.  1 
to  5  units  of  each  basic  model  are  tested. 
The  average  efficiency  of  the  sample  lot 
must  equal  or  exceed  the  required 
nominal  full  load  efficiency. 
Furthermore,  CSA  International's  goal 
for  verifying  continued  compliance  is  to 
retest  high  volume  motors  at  least  once 
every  2  years.  Other  motors  of  different 
frame  series  are  retested  as  needed  to 
ensure  continued  compliance.  Also,  the 
Department  understands  that  under  the 
CSA  International  retesting  program,  the 
initial  sample  lot  is  one  motor,  and  if 
after  retesting  the  result  equals  or 
exceeds  the  minimum  result  from  the 
qualification  tests,  then  no  further 
samples  would  be  required  If  the  result 
is  less  than  the  minimum  result  from 
the  qualifying  tests,  then  motor  samples 
would  be  selected  pursuant  to  the 
qualifying  test  procedure 

GE  Industrial  Systems'  comments, 
dated  Mav  24.  2000.  asserted  that  there 
should  be  some  understanding  of  the 
level  of  confidence  CSA  International 
believes  appropriate  for  the  efficiency 
data  that  is  determined  from  testing,  and 
the  basis  for  that  confidence  level.  GE 
Industrial  Systems  described  the  CSA 
International  statistical  approach  to 
sampling  of  motors  for  testing  as  the 
selection  and  testing  of  5  basic  models 
with  a  sample  size  of  1  to  5.  GE 
Industrial  Systems  asserted  that  a 
minimum  sample  solectiofi  to 
substantiate  an  Alternative  Efficiency 
Determination  Method  '^  should  be  5 
randomly  selected  units  of  5  basic 
models,  in  order  to  provide  a  look  at  the 
population  and  statistical  variation  in 
the  basic  model.  Further,  GE  Industrial 
Systems  asserted  that  frequent  sampling 
over  time  is  more  appropriate  to  an 
assessment  of  design  and  manufacturing 
variables,  and  therefore  an  ongoing 
sampling  program  would  be 
appn)priate 

NEMA's  comment,  dated  May  26, 
2000.  asserted  that  CSA  International's 
sampling  process  appears  to  be  more 
burdensome  than  required  by  the 
Department  of  Energy   NEMA  did  not 
elaborate  on  its  comment. 


'Alternative  EfTiciency  Determination  Method 
lAKDM)  means  a  method  of  calculating  the  total 
power  loss  and  average  is  hill  load  efficiency  of  an 
electric  motor  See  10  CFR  43  1  2.  Section 
431  24(a)(l|of  10CFR  part  431  provides  that  the 
energy  efficiency  of  a  motor  must  be  determined 
either  by  testing  in  accordance  with  (he  Oepartinent 
of  Energy  test  procedure  or  application  of  an 
AEOM   Section  431  24(a)(3|  of  lOCFK  part  431 
requires  that,  in  sum.  the  accuracy  and  reliability 
of  an  AEDM  must  be  substantiated  through  testing 
at  least  5  basic  models:  and  that  the  calculated  total 
power  loss  for  each  basic  model  must  be  within 
plus  or  minus  10  (lercent  of  the  mean  total  power 
loss  determined  from  testing. 


In  view  of  GE  Industrial  Systems'  and 
NEMA's  comments,  the  Department's 
investigation  found  confusing 
statements  from  CSA  International 
concerning  its  intentions  to  substantiate 
a  manufacturer's  AEDMs,  either  (1)  by 
analyzing  and  comparing  a 
manufacturer's  energy  efficiency 
modeling  methods  to  actual  test 
measurements,  or  (2)  through 
comparisons  between  a  motor 
manufacturer's  energy  efficiency 
calculations  on  a  software  program  and 
a  C^A  International  software  program.  It 
was  not  clear  to  the  Department  that  the 
CSA  International  Program  would 
substantiate  an  AEDM  in  a  manner  that 
is  consistent  with  10  CFR  431.24(a)(3) 
and  (4),  whereby  a  manufacturer  could 
test  5  units  each  of  5  basic  models  and 
use  the  test  results  to  substantiate  an 
AEDM.  Furthermore,  it  was  not  clear 
that  the  CSA  International  sampling 
plan  would  be  valid  if  the  initial  sample 
lot  is  one  motor,  nor  was  it  clear  that 
testing  all  the  basic  models  that  a 
manufacturer  produces  would  not  be 
unduly  burdensome.  The  Department's 
May  14,  2001,  letter  requested  that  CSA 
International  submit  documents  and 
other  materials  to  substantiate  that  its 
motor  sampling  procedures  are 
statistically  valid,  not  unduly 
burdensome,  and  would  provide 
sufficient  confidence  that  the  true  mean 
energy  efficiency  of  a  particular  basic 
model  meets  or  exceeds  the  energy 
efficiency  level  that  is  displayed  on  the 
nameplate  of  a  single  unit.  Further,  the 
Department's  letter  requested  that  CSA 
International  submit  its  plan  and 
procedures  to  evaluate  a  manufacturer's 
AEDMs 

CSA  International,  in  its  June  14   JDOl 
letter,  described  its  plan  and  procedures 
to  evaluate  a  manufacturer's  .^FDMs. 
whereby  CSA  International  would  verify 
that  the  manufacturer's  software  ener>;v 
efficiency  calculations  are  in  agreement 
with  its  independent  calculated  values 
using  the  methods  described  in  CSA 
Standard  C390.  The  Department 
understands  that  CSA  Internatmnal 
would  use  the  test  data  measureni>iits, 
and  then  (a)  perform  its  own 
calculations  to  determine  the  efficiency 
of  the  tested  motor  and  (b)  match  it  with 
the  manufacturer's  calculated  efficiency. 
If  the  two  values  are  in  agreement  fur  all 
the  motors  tested,  then  CSA 
International  would  accept  the 
manufacturer's  efficiency  calculation 
procedure  as  intended  by  10  CFR 
431.24(b)(3).  In  its  June  14  letter,  CSA 
International  asserted  that  its  sampling 
procedures  for  electric  motor  efficiency 
evaluations  are  statistically  valid,  use 
random  selection,  and  result  in 
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confidence  levels  such  that  the  true 
mean  energy  efficiency  of  a  basic  mode! 
meets  or  exceeds  the  motor's 
represented  energy  efficiency  level. 
Furthermore.  CSA  International's 
DQD  384.  Electnc  Mntor  Efficwncv 
Evaluation,  paragraph  6,2  and 
.Attachment  No  2,  MEEV—Samplmg 
Frorpdure.  dated  fanuary-  2.3.  2001.  set 
forth  the  CSA  International  sampling 
procedure  whereby,  in  sum.  CS.A 
International  staff  selects  a  minimum  of 
5  basic  models  that  represent  a  complete 
range  of  motors,  and  tests  1  to  5  units 
of  those  basic  models  to  determine 
whether  the  average  efficiency  of  the 
sample  lot  equals  or  exceeds  the 
required  efficiency  rating.  Also,  the 
Department  understood  that  CSA 
international  was  establishing  a 
database  to  substantiate  that  the 
sampling  plan  is  valid,  uses  random 
selection,  and  provides  the  required 
confidence  limits   In  view  of  the  above- 
referenced  sampling  plan,  the 
Department  calculated  that  a 
manufacturer  could  be  required  to  test 
only  ^  motors  (5  basic  models 
multiplied  by  1  unit  equal  5  motors)  to 
substantiate  compliance  for  up  to  113 
basic  models.  The  Department  believed 
this  approach  was  not  statistically  valid 
for  the  purposes  of  10  CFR  431  24  and 
431.27(b)(4). 

On  August  28.  2001.  the  Department 
re(  eived  an  electronic  message  from 
C.S.\  international  which  set  forth  its 
"Plan  and  Procedure  Relative  to 
.'Klternative  Efficiency  Determination 
Methods  (AP:DMs)'   (Plan  and 
['ro(  edure)   In  sum.  f'S.A  International 
asserted  that  it  will  require  a  motor 
manufacturer  to  submit  predicted 
energy  efficiency  values  that  represent  a 
group  of  motors  C.SA  International 
would  then  select  a  minimum  of  5  basic 
models  from  that  group,  and  5  samples 
of  each  basic  model,  for  testing  to 
determine  the  correlation  between  the 
()redicted  efficiency  and  the  tested 
efficiency,  C.SA  International  asserted 
that  the  individual  and  average 
efficiency  of  the  motors  tested  shall  be 
in  accordance  with  10  CFR 
431,24{b)(2)(i)  and  (ii).  Also,  CSA 
International  asserted  that  it  will 
fonduct  periodic  follow-up  audits  and 
testing  witnessed  by  CSA  International 

staff. 

The  Department  finds  that  the  above 
Plan  and  Procedure  is  consistent  with 
10  CFR  431,24(aKl)-(4)(i),  However,  in 
item  3  of  the  Plan  and  Procedure,  CSA 
International  stated  that  "tests  may  be 
performed  at  the  manufacturer's 
[irevinuslv  evaluated  testing  facility 
with  some  testing  witnessed  by  [CSA 
International]  CSAl  staff     This 
appeared  to  contradict  the 


aforementioned  CSA  International 

policies  and  procedures  in  DQDs  385 
and  316,  and  assertions  bv  C.SA 
International  in  its  Ortifu  ation  and 
Testing  Services  booklet,  that  both 
initial  compliance  and  periodic  follow- 
up  tests  would  be  witnessed  bv 
qualified  CSA  Internationa!  technical 
staff  The  Department  requested  that 
CSA  International  confirm  that  the 
"witness  testing"  policies  and 
procedures  apply  to  initial  and 
subsequent  verification  of  a 
manufacturers  .AEDMs 

On  August  30,  2001   the  Department 
received  an  electronic  message  from 
CSA  International  containing  a  revised 
sampling  plan  and  procedure  DQD  384, 
"Attachment  2,  MEE\'  — .Sampling 
Procedure  for  I  "S  ,  Fart  431— DtJt 
Energy  Efficiency  Program  for  Motors." 
dated  August  29.  2001,  for  motor 
compliance  testing,  substantiation  of  an 
AEDM,  and  retesting  The  Department 
examined  the  above  DQD  384 
Attachment  2  and,  in  general,  found  it 
to  be  consistent  with  10  (TR 
431.24(a)(lH4)(i)  and  431, 24(b)(1). 
However,  where  the  CSA  International 
sampling  procedures  follow  10  CFR 
431.24,  the  Department  recommended 
that  DQD  384  Attachment  2  clearly  state 
that  (1)  the  average  full  load  efficiency 
of  each  basic  model  of  electric  motor 
must  be  determined  either  by  testing  or 
by  the  application  of  an  .Alternative 
Efficiency  Determination  Method.  (2) 
the  section  entitled   'Samples  Required 
for  Motor  Model  Qualification  Testing" 
should  be  modified  to  read  'Samples  of 
Units  Required  for  Motor  Model 
Qualification  Testmg.  '  (3)  the  section 
entitled  "Selection  of  Basic  Model 
Types  to  Represent  a  Group  of  Motors" 
should  be  modified  to  read  "Selection  of 
Basic  Models  for  Testing,"  and  (4)  the 
specific  example  provided  under 
"Example  Scope  of  C^ertification 
should  be  corrected  to  accurately  depict 
the  sampling  guidelines  that  precede  it 
in  DQD  384  Attachment  2. 

Also,  DQD  384  .Attachment  2.  entitled 
"Samples  Required  for  Scheduled  Motor 
Retesting."  states:   "The  initial  retest 
sample  lot  shall  consist  of  one  motor.  If 
the  measured  full  load  efficiency  fiom 
retest  meets  or  exceeds  the  lowest  full 
load  efficiency  determined  from  the 
qualification  testmg  then  no  fijrther 
samples  are  required  for  testing  '   It  was 
not  clear  to  the  Department  whether  the 

"lowest  full  load  efficiency  determined 
from  the  qualification  testing"  referred 
to  the  results  of  actual  tests  or  some 
other  criterion  Consequently,  the 
Department  requested  that  the 
procedures  to  be  used  during  retesting 
be  clarified. 


Moreover,  the  Department  believes 
that  the  sampling  procedures  set  forth  in 
10  CFR  431.24(b)(2)(i)  and  (ii)  provide 
reasonable  assurance  that  the  average 
full  load  efficiency  of  the  basic  model 
being  retested  meets  or  exceeds  the 
mandated  efficiency  level  and. 
accordingly,  may  be  applied  during  re- 
testings.  The  Department  recommended 
that  CSA  International  adopt  these 
sampling  procedures  for  retesting.  Thus, 
when  testing  a  sample  size  of  one  motor 
during  retesting,  the  efficiency  of  that 
unit  must  not  be  less  than  the  full  load 
efficiency  described  in  section 
431.24{b)(2)(ii);  and.  when  samples  of 
two  or  more  motors  are  tested  during 
retesting.  the  average  efficiency  of  the 
lot  must  not  be  less  than  the  full  load 
efficiency  described  in  section 
431.24(b)(2)(i)  and,  the  lowest  efficiency 
of  any  unit  in  the  lot  must  not  be  less 
than  the  full  load  efficiency  described  in 
section  431. 24(b)(2)(ii). 

CSA  International's  letter,  dated 
March  1.  2002.  addressed  the  above 
recommendations.  As  such,  the 
Department  understands  that  DQD  No. 
384  and  DQD  No.  385  have  been 
combined  into  one  document,  and  have 
been  revised  to  clarify  the  sampling  and 
compliance  requirements.  Also,  CSA 
International  revised  the  above  DQD  No. 
384,  Attachment  2,  MEEV— Sampling 
Procedure  which  is  now  DQD  No.  385. 
Attachment  2,  in  order  to  incorporate 
the  Department's  above 
recommendations  both  for  initial 
qualification  testing  and  retesting.  The 
Department  has  examined  the  above 
documents  and  affirms  its  conclusion 
that  the  standards  and  procedures  CSA 
International  uses  to  conduct  sampling 
under  its  MEVS  Program  are  consistent 
with  10  CFR  431.24  and  431.42,  and 
satisfy  the  criteria  for  the  selection  and 
sampling  of  electric  motors  to  be  tested 
for  energy  efficiency  under  10  CFR 
431.27(b)(4). 

III.  Final  Determination 

On  July  5.  2002,  DOE  published  in  the 
Federal  Register  an  interim 
determination  to  classify  CSA 
International's  MEVS  Program  as  a 
nationally  recognized  certification   . 
program  for  electric  motor  efficiency.  At 
that  time,  the  Department  sohcited 
comments,  data  and  information  with 
respect  to  that  interim  determination.  67 
FR  45018.  The  Department  did  not 
receive  any  comments  concerning  its 
interim  determination. 

In  view  of  CSA  International's 
Petition  and  supporting  documents,  the 
public  comments  received  concerning 
the  Petition,  the  Department's 
independent  investigation,  CSA 
International's  actions  to  correct  the 
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(leftHils  the  Utipartnient  dddrtJssucJ  as 
described  above,  and  the  fact  no 
comments  were  submitted  concerning 
Ihe  Departmont's  interim  determination, 
the  Department  concludes  that  the  CSA 
International  Motor  Efficiently 
Verification  Service  Program 
satisfactorily  meets  the  criteria  in  10 
CFR  431.27. 

Therefore,  the  Department's  final 
determination  is  to  classify  the  CSA 
International  Motor  Efficiency 
Verification  Service  Program  as 
nationally  recognized  in  the  United 
States  for  the  purposes  of  .section  345(c) 
of  EPCA.  This  final  determination  is 
effective  upon  the  publication  of  this 
notice  in  the  Federal  Register. 
notwithstanding  the  Departmi^nfs  final 
determination,  in  the  event  that  the  CSA 
Internationa!  Motor  Efficiency 
Verification  Service  Program  fails  to 
continue  to  meet  the  criteria  in  10  CFR 
431.27  for  a  nationally  recognized 
certification  program,  the  Department 
can  withdraw  recognition  after 
following  the  procedural  requirements 
in  10CFR431.28lg). 

Is.sueil  in  Washington.  DC.  on  December 
19.2002. 
David  K.  Carman, 

Assistant  Secrvtary.  Energy  Efficiency  and 
Renewable  Energy. 
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Energy  Efficiency  Program  for  Certain 
Commercial  and  Industrial  Equipment 
Final  Determination  Concerning  the 
Petition  tor  Recognition  of 
Underwriters  Laboratories  Inc   as  a 
Nationally  Recognized  Certification 
Program  for  Electric  Motor  Efficiency 

AGENCY.  ui!ii.  <,i  Energy  Efficiency  and 

Renewable  Energy;  Department  of 

Fnergy. 

ACTION:  Final  determination. 

SUMMARY:  Today's  notice  announces  the 

1 1'partment  of  Energy's  final 
ii't'Tmination  classifying  the 
L  mitjrwriters  Laboratories  Inc.  Energy 
Verification  Service  Program  for  Electric 
Motors  as  a  nationally  recognized 
certification  program  in  the  United 
States  for  the  purposes  of  section  345(c) 
of  the  Energy  Policy  and  Conservation 
Act. 

dates:  This  final  determination  is 
trtiective  December  27,  2002. 


FOH  FURTHER  INFORMATION  CONTACT; 

J  i;!;-'-.  t\.t'.>.\    I     >    i  i<'ji.il  Iini'lil  I'l  iMUTgy, 

Office  of  Energy  Efficiency  and 
Renewable  Energy.  Mail  Station  EE— 2). 
1000  Independence  Avenue.  SW., 
Washington.  DC  20585-0121. 
Telephone  (202)  586-8654,  Telefax 
(202)  586-^617,  or: 
jim  .raba@ee  doe.gov. 

Francine  Pinto,  Esq.,  U.S.  Department 
of  Energy.  Office  of  General  Counsel, 
Mail  Station  GC-72,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585- 
0103.  Telephone  (202)  586-7432, 
Telefax  (202)  586-4116.  or: 
francine. pinto@hq.doe.fiov. 

SUPPLFMENTARY  INFORMATION: 

A.  Authority 

B.  Background 

II.  Discussion 

A.  General 

B.  Application  of  Evaluation  Criteria 

1.  Standards  and  PriM;edures  for 
Conducting  and  Administering  a 
Certification  System 

2.  Independence 

3.  Operation  of  a  Certification  System  in  a 
Highly  Competent  Manner 

a.  General  Operating  Requirements  (ISO/ 
lEC  Guide  65) 

b.  Guidelines  for  Corrective  Action  in  the 
Event  of  Misapplication  of  a  Mark  of 
Conformity  (ISO/IEC  Guide  27) 

c.  (General  Rules  for  a  Mode!  Third-Party 
Certification  System  for  Products  (ISO/ 
lEC  Guide  28) ' 

d.  (kjneral  Requirements  for  the 
Competence  of  Testing  laboratories 
(ISO/IEC  Guide  25) 

4.  Expertise  in  IEEE  112-1996  Test  Method 
B  and  CSA  C390-93  Test  Method  { 1 ) 

5.  Sampling  Criteria  and  Procedures  for 
Sele<:ting  an  Electric  Motor  for  Energy 
Efficiency  Te.sting 

C.  Other  Matters 

III.  Final  Determination 

I   lntr(«hi(  tion 

Uii  juiy  .T,  2002.  the  Department  of 
Energy  (DOE  or  Department)  published 
in  the  Federal  Register  an  interim 
determination  to  classily  Underwriters 
Laboratories  Inc.'s  Energy  Verification 
Service  Program  for  Electric  Motors  (UL 
EVS  Program  or  Program)  as  a  nationally 
recognized  certification  program  for 
electric  motor  efficiency  and  solicited 
comments,  data  and  information  with 
respect  to  that  interim  determination.  67 
FR  45028.  The  Department  did  not 
receive  any  comments  concerning  its 
interim  determination. 

A.  Authority 

Part  C  of  Title  111  of  the  Energy  Policy 
and  Conservation  Act  (EPCA)  contains 
energy  conservation  requircmi'iils  fnr 
electric  motors,  including  requirenients 
for  test  procedures,  energy  efficiency 
standards,  and  compliance  certification 


(42  U.h.i;.  631  ]    '      !'      s.'i  tion  345lcJ  ul 
EPCA  directs  tti'  nim  m  tirv  of  Energy  to 
require  motor  manufacturers  "to  certify, 
through  an  indcpi-ndent  testing  or 
certification  (iiii.im  nationally 
recognized  in  tiic  United  States,  that 
[each  electric  motor  subject  to  EPCA 
efficiency  standards)  meets  the 
applit:able  standard.  "  42  U.S.C.  6316(c). 
Regulations  to  implement  this  EPCA 
directive,  with  respect  to  certification 
programs,  are  codified  in  10  CFR  Part 
431  at  sections  431.123,  Compliance 
Certification,  431.27.  Department  of 
Energy  recognition  of  nationally 
recognized  certification  programs,  and 
431.28.  Procedures  for  recognition  and 
withdrawal  of  recognition  of 
accreditation  bodies  and  certification 
programs. 

For  a  certification  program  to  be 
classified  by  the  Department  as  being 
nationally  recognized,  the  program 
must:  (1)  Have  satisfactory  standards 
and  procedures  for  conducting  and 
administering  a  certification  system, 
and  for  granting  a  certificate  of 
conformity;  (2)  be  independent;  (3)  be 
qualified  to  operate  in  a  highly 
competent  manner;  and  (4)  be  expert  in 
the  test  procedures  and  methodologies 
in  Institute  of  Electrical  and  Electronics 
Engineers  (IEEE)  Standard  112-1996 
Test  Method  B  and  CSA  Standard  C39a- 
93  Test  Method  (1),  or  similar 
procedures  and  methodologies  for 
determining  the  energy  efficiency  of 
electric  motors;  and  (5)  have  satisfactory 
criteria  and  procedures  for  selecting  and 
sampling  electric  motors  for  energy 
efficiency  testing.  10  CFR  431.27(b). 

B.  Background 

Pursuant  to  10  CFR  431.27,  UL 
submitted  a  petition.  "Classification  in 
Accordance  with  10  CFR  431.27,"  (UL 
Petition  or  the  Petition),  which  was 
published  in  the  Federal  Register  nn 
October  3.  2001.  66  FR  50355.  The 
Petition  consisted  of  a  letter  from  UL  to 
the  Department,  narrative  statements  on 
five  subject  areas,  and  supporting 
documentation.  At  the  same  time.  DOE 
solicited  comments,  data,  and 
information  as  to  whether  UL's  Petition 
should  be  granted.  The  Departmont 
received  two  comments.  The 
:  '■  i  ,ir*i;i':it  also  conducted  an 
.:uli:piiul<:nl  investigation  conc;i>riun>; 
the  UL  Petition  pursuant  to  10  fiFK 

431.28(0. 

The  supporting  documents  that 
accompanied  the  Petition,  a.s  will  i^  the 
material  U!  subsfqiiontlv  subniittcti  {•> 
the  Deji.irtnifii!  :ii  --uiiport  fif  I'l.  s 
Petition,  continue  \n  *>.'  ,i\  .nid'hli'  m  the 
Freedom  of  Intonn.itinn  Ki'.uting  Kc.ioni, 
U.S.  Df}  irt.'iK'nt  iif  Kiit'ri;\ .  Forrestal 
Buildini;   R.K.in  1 1-    I'to    iiifin 
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Independence  Avenue,  SW., 
Washington,  DC  20585-0101. 
Telephone  (202)  .S86-3142.  between  the 
hours  of  9  a.m.  and  4  p.m  .  Monday 
through  Friday,  except  Federal  holidays. 
Additional  information  about  the  UL 
EVS  Program  and  its  Petition  to  be  a 
nationally  recognized  certification 
program  for  electric  motor  efficiency 
can  be  obtained  on  the  World  Wide  Web 
at  http .//www. eren . doe. gov /b uildmgs/ 
codes  standards/ rules/ index. htm.  or 
from  Ms.  Jodine  E.  Smyth.  Senior 
Coordinator.  Global  Accreditation 
Services,  Underwriters  Laboratories 
Inc.,  333  Pfingsten  Road,  Northbrnok.  IL 
60062.  or  Telephone;  (847)  272-8800, 
ext.  42418;  or  Telefax  (847)  509-6321, 
or  electronic  mail  at 
Jodine.E.Smvih^u!,. ul.com. 

The  Department  initially  received 
comments  on  the  UL  Petition  from 
Advanced  Energy,  dated  October  12, 
2001,  and  Emerson  Motor  Company, 
dated  October  15,  2001.  Advanced 
Energy  is'an  independent  motor  testing 
facility  and  Emerson  is  a  manufacturer 
of  electric  motors.  In  general,  these 
commenters  stated  that  UL  was  not 
qualified  to  test  and  certif>'  electric 
motors  for  energy  efficiency  for  the 
purposes  of  section  345(c)  of  EPCA. 

After  reviewing  UL's  Petition  as  well 
as  other  applicable  documents, 
including  the  public  comments  and 
facts  found  through  its  investigation,  the 
Department  issued  its  interim 
detenni nation   which  was  published  in 
the  Federal  Register  on  luly  5.  2002. 
and  notified  LL  m  writing  of  that 
interim  determination  pursuant  to  10 
CFR  431.28(d).  See  67  FR  45028.  After 
review  of  any  comments  and 
information  submitted  in  response  to 
the  interim  determination  the 
Department  is  required  to  publish  m  the 
Federal  Register  an  announcement  of  its 
final  (ii'ti'iinination  on  the  Petition.  See 
10  C!"K  4.il  2Hie)  This  notice  sets  forth 
DOE's  final  determination. 

11.  Discussion 

A.  General 

For  the  Department  to  classify  a 
certification  program  as  "nationally 
recognized."  the  program  must  meet  the 
following  criteria: 

Sections  431 .27lb)ll)  and  (c)(1)  of  10 
CFR  Part  431  set  forth  criteria  and 
guidelines  for  the  standards  and 
procedures  for  conducting  and 
administering  a  certification  system  and 
for  granting  a  certificate  of  conformity. 
As  such,  a  certification  program  must 
have  satisfactor\'  standards  and 
procedures  for  conducting  and 
administering  a  certification  system, 
including  periodic  follow  up  activities 


to  assure  that  basic  models  of  electric 
motors  continue  to  conform  to  the 
efficiency  levels  for  which  they  were 
certified  and  for  granting  a  certificate  of 
conformity.  International  Standards 
Organization/ International 
Electrotechnical  Commission  (ISO/IEC) 
Guide  65  (discussed  in  10  CFR 
431.27(c)(3)  and  also  below)  sets  forth 
the  general  requirements  intended  to 
ensure  a  certification  program  is 
operated  in  a  consistent  and  reliable 
manner  These  requirements  address:  (1) 
Impartiality:  (2)  sufficient  personnel 
having  the  necessary  education," 
training,  technical  knowledge  and 
experience;  (3)  relevant  procedures  for 
sampling,  testing  and  inspecting  the 
product,  and  the  means  necessary  to 
evaluate  conformance  by  a  manufacturer 
with  those  standards;  (4)  surveillance 
and  periodic  audits  to  ensure  continued 
conformance  with  the  applicable 
standards:  (5)  subcontracting  work,  such 
as  testing,  with  proper  arrangements  to 
ensure  competence,  impartiality,  and 
compliance  with  the  applicable 
standards;  (6)  procedures  to  control 
records,  documents  and  data,  including 
review  and  approval  by  appropriately 
authorized  personnel;  and  (7)  control 
over  use  and  display  of  certificates  and 
marks  of  conformity. 

Sections  431.27(b)(2)  and  (c)(2)  of  10 
CFR  Part  431  set  forth  criteria  and 
guidelines  for  independence.  A 
certification  program  must  be 
independent  of  electric  motor 
manufacturers,  importers,  distributors, 
private  labelers  or  vendors.  It  cannot  be 
affiliated  with,  have  financial  ties  with, 
be  controlled  by,  or  be  imder  common 
control  with  any  such  entity.  Further,  it 
should  disclose  any  relationship  it 
believes  might  appear  to  create  a 
conflict  of  interest.  ISO/EC  Guide  65 
sets  forth  requirements  for  a 
certification  program  to  be  impartial  and 
requires  that  a  program  have  a 
documented  structure  that  safeguards 
impartiality.  For  example,  each  decision 
on  certification  is  made  by  a  person(s) 
different  from  those  who  carried  out  the 
evaluation  or  actual  testing  of  the  motor. 
A  certification  program's  policies  and 
procedures  must  distinguish  between 
product  certification  and  other 
activities,  its  certification  process  must 
be  free  from  any  commercial,  financial 
and  other  pressures  that  might  influence 
decisions,  and  it  must  have  a  committee 
structure  where  members  are  chosen  to 
provide  a  balance  of  affected  interests. 
Sections  431.27(b)(3)  and  (c)t3)  of  10 
CFR  Part  431  set  forth  criteria  and 
guidelines  requiring  that  a  certification 
organization  must  be  qualified  to 
operate  a  certification  system  in  a  highly 
competent  manner.  Of  particular 


relevance  is  documentary  evidence  that 
establishes  experience  in  the 
application  of  guidelines  contained  in 
ISO/IEC  Guide  65:  1996,  General 
requirements  for  bodies  operating 
product  certification  systems.  ISO/IEC 
Guide  27:  1983,  Guidelines  for 
corrective  action  to  be  taken  by  a 
certification  body  in  the  event  of  either 
misapplication  of  its  mark  of  conformity' 
to  a  product,  or  products  which  bear  the 
mark  of  the  certification  body  being 
found  to  subject  persons  or  property  to 
risk.  ISO/IEC  Guide  28:  1982,  General 
rules  for  a  model  third-party 
certification  system  for  products,  as  well 
as  experience  in  overseeing  compliance 
with  the  guidelines  contained  in  the 
ISO/IEC  Guide  25:  1990,  General 
requirements  for  the  competence  of 
calibration  and  testing  laboratories. 

Sections  431.27(b)(4)  and  (c)(4)  of  10 
CFR  Part  431  set  forth  criteria  and 
guidelines  requiring  that  a  certification 
program  must  be  expert  in  the  content 
and  application  of  the  test  procedures 
and  methodologies  in  IEEE  Standard 
112-1996  Test  Method  B  and  CSA 
Standard  C390-93  Test  Method  (1).  Of 
particular  relevance  would  be 
documentary  evidence  that  establishes 
experience  in  the  application  of 
guidelines  contained  in  the  ISO/IEC 
Guide  25. 

ISO/IEC  Guide  25  addresses  general 
requirements  for  establishing  quality 
systems  in  laboratories  and  for 
recognizing  their  competence  to  carry 
out  specified  tests.  In  part,  these 
requirements  address  standards  and 
procedures  for  ensuring  that:  (1) 
Organizatidn  and  management  that  are 
free  from  commercial,  financial, «nd 
other  pressures  which  might  adversely 
affect  quality  of  work;  (2)  there  is 
independence  of  judgment  and 
integrity;  (3)  supervision  is  provided  by 
persons  familiar  with  the  applicable  test 
procedures;  (4)  a  quality  system,  and  a 
manual  which  contains  procedures  for 
control  and  maintenance  of  documents, 
and  procedures  for  periodic  audit  and 
review  are  all  in  place;  (5)  there  are 
sufficient  personnel  having  the 
necessary  education,  training,  technical 
knowledge  and  experience  for  their 
assigned  functions,  and  training  of  its 
personnel  is  kept  up-to-date;  (6)  all 
items  of  equipment  and  reference 
materials  for  the  correct  performance  of 
tests  are  available  and  used,  and  the 
equipment  is  properly  maintained  and 
calibrated;  (7)  test  equipment  is 
calibrated  and  verified  prior  to 
operation,  and  there  is  traceability  to 
national  standards  of  measurement;  (8) 
documented  instructions  for  the  use  and 
operation  of  equipment,  manuals,  and 
applicable  test  procedures  are  in  place; 
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(9)  testing  records  with  sufficient 
information  to  permit  repetition  of  a  test 
are  retained:  and  (10)  where  a  laboratory 
is  subcontracted  to  conduct  testing,  that 
laboratory  complies  with  the 
requirements  contained  in  ISO/lEC 
Guide  25  and  is  competent  to  perform 
the  applicable  testing  activities.  An 
example  of  a  "sub-contracted" 
laboratory  would  be  a  manufacturer's 
laboratory  that  tests  motors  for  energy 
efficiency  under  the  IJL  EVS  Program. 

Also,  where  10  CFR  431.27(b)(4) 
requires  a  certification  program  to  have 
satisfactory  criteria  and  procedures  for 
the  sampling  and  selection  of  electric 
motors,  likewise.  ISO/lEC  Guide  25 
requires  the  use  of  documented 
sampling  procedures  and  appropriate 
techniques  to  select  samples. 

D.  Application  of  Evaluation  Criteria 

1 .  Standards  and  Procedures  for 
Conducting  and  Administering  a 
Certification  System 

Sections  431.27(b)(1)  and  (c)(1)  of  10 
CFR  431.  and  ISO/IEC  Guide  65.  set 
forth  criteria  and  guidelines  for  the 
standards  and  procedures  to  be  used  in 
administering  a  certification  system  and 
granting  a  certificate  of  conformity. 

In  Attachment  1  to  the  UL  Petition, 
entitled  "431.27(c)(1)  Standards  and 
Operating  Procedures."  it  is  stated  that 
"Underwriters  Laboratories  Inc.  product 
safety  certification  program  is  an  ISO 
Guide  65  compliant  program"  and  that 
"UL's  Energy  Verification  utilizes  the 
same  operation  manuals  as  UL's  product 
safety  certification  services  with  minor 
variations  that  are  detailed  in  the  UL 
Energy  Verification  Manual." 

Advanced  Energy's  comments,  dated 
October  12.  2001.  and  Emerson  Motor 
Company's  comments,  dated  CJcfober 
15.  2001.  generally  asserted  that  the  UL 
EVS  Program  is  not  an  ISO/IEC  Guide 
65  compliant  program. 

The  Department's  investigation  found 
that  the  UL  procedures  for  operating  a 
certification  system,  provided  as 
attachments  to  the  Petition,  were  very 
general  in  nature  and  could  be 
satisfactorily  applied  to  any  UL 
certification  program.  This  raised  the 
issue  as  to  whether  the  specific 
standards  and  procedures  by  which  the 
UL  EVS  Program  operates  are  adequate, 
properly  documented,  well  established 
and  maintained  according  to  the 
aforementioned  ISO/IEC  Guide  65 
criteria.  The  Department's  letter  to  UL, 
dated  lune  12.  2001,  requested  copies  of 
the  specific  documents  that  have  been 
approved  by  appropriately  authorized 
UL  personnel,  and  are  used  as  the 
standard  operating  procedures  for  the 


UL  EVS  Program  as  it  pertains  to 
electric  motors. 

UL's  letter  to  the  Department,  dated 
July  2,  2001,  asserted  that  procedures 
which  demonstrate  compliance  with 
sections  4.3,  4.8,  5  and  13  of  ISO/IEC 
Guide  65  are  contained  in  UL's 
Conformity  Assessment  Manual,  the 
Energy  Verification  Service  Manual 
(EVS  Manual),  and  the  Client  Interactive 
Programs  Manual.  Copies  were 
submitted  to  the  Department  during  its 
investigative  process.  UL's  letter,  dated 
July  31,  2001,  conveyed  a  copy  of  its 
Motor  Efficiency  Guide.  2001 .  which 
outlines  the  criteria  UL  uses  to  evaluate 
motor  efficiency  in  the  United  States. 

The  UL  Conformity  Assessment 
Manual  and  Client  Interactive  Programs 
Manual  establish  general  operating 
procedures  that  form  a  basis  for  UL 
certification  programs,  including  the 
certification  program  for  electric  motors. 
The  Department  finds  that  ISO/IEC 
Guide  65  and  the  UL  Conformity 
Assessment  and  Client  Interactive 
Programs  Manuals  are  consistent  with 
each  other  in  that  they  address,  for 
example:  (1)  Steps  necessary  to  evaluate 
conformance  with  relevant  product 
standards,  such  as  energy  efficiency 
standards  for  electric  motors:  (2) 
competence  of  persons  carrying  out 
testing;  (3)  documented  procedures  for 
granting,  maintaining  and  withdrawing 
certification;  (4)  control  of 
documentation:  and  (5)  surveillance  to 
assure  continued  conformity  with 
standards,  such  as  energy  effic;iency 
standards  for  motors.  The  Department 
understands  that  these  manuals  are  used 
in  conjunction  with  the  UL  EVS  Manual 
and  Motor  Efficiency  Guide.  The 
Conformity  Assessment  Manual  and 
Client  Interactive  Programs  Manual  are 
further  addressed  in  section  II. 3. c.  of 
today's  Federal  Register  Notice. 

The  EVS  Manual  outlines  the 
standard  criteria  and  operating 
procedures  by  which  UL  evaluates  and 
verifies  the  energy  efficiency  of  various 
types  of  products.  In  the  case  of  electric 
motors,  the  EVS  Manual  refers  to  the 
energy  efficiency  test  procedures  found 
in  10  CFR  431. 27.  Its  contents  include 
efficiency  verification  procedures, 
documentation,  sample  selection, 
product  testing,  test  facility  evaluation, 
product  construction  evaluation,  and 
manufacturers  ongoing  and  follow-up 
testing.  The  Motor  Efficiency  Guide 
outlines  the  criteria  that  UL  utilizes  to 
evaluate  motor  efficiency  in  accordance 
with  the  energy  efficiency  regulations  in 
the  United  States  and  Canada.  It  is  used 
in  combination  with  the  EVS  Manual  for 
conducting  evaluations  in  accordance 
with  UL's  EVS  Program.  It  contains  a 
tutorial  on  motor  efficiency,  information 


on  correlation  of  stray  load  loss  and  the 
basis  of  acceptability  for  motor 
efficiency,  sample  selection,  assessment 
of  a  testing  facility,  test  record  data 
sheeft.  and  guides  the  UL  representative 
that  conducts  a  facility  assessment  and 
witness  testing.  For  example,  the  section 
entitled  "Assessment  of  Client  Facility," 
lists  areas  of  a  manufacturer's  testing 
facility  that  UL  would  investigate  under 
its  certification  program.  These  include 
investigation  of  a  manufacturer's  quality 
program  system  as  to  whether  (1)  an  ISO 
9001  or  ISO  9002  quality  assurance 
program  is  in  place,  (2)  proficiency  of 
personnel  is  witnessed,  (3)  the  motor 
testing  laboratory  environment  is 
properly  maintained.  (4)  testing 
equipment  is  properly  maintained  and 
calibrated,  and  (5)  testing  of  the  energy 
efficiency  of  electric  motors  is 
conducted  in  accordance  with  10  CFR 
431.23. 

Also.  UL  submitted  the  revised  Motor 
Efficiency  Guide  ULS-02194-^WAA. 
"Test  Record  Data  Sheet"  pages  1 
through  14,  and  a  page  ULSi-02194- 
ZWAA  "Appendix  D.  "  page  0001, 
"Manufacturer's  Test  Equipment."  The 
Department  understands  that  this 
revised  guide  supersedes  the  above- 
referenced  earlier  version  and  is  used  in 
combination  with  the  Energy- 
Verification  Services  Manual  for 
conducting  evaluations  in  accordance 
with  UL's  EVS  Program.  Further.  UL 
provided  the  Department  a  copy  of  UL's 
specific  standard  operating  procedures 
which  are  utilized  as  part  of  the  UL  EVS 
Program.  These  included  data  sheets 
that  describe  the  test  methodology, 
follow-up  inspections  to  verify  electric 
motor  efficiency,  and  an  exemplary 
■'Certificate  of  Compliance." 

The  Department  has  e.xamined  UL's 
Petition  and  all  other  documents 
described  above,  and  affirms  its 
conclusion  that  these  documents 
provide  evidence  of  satisfactory 
standards  and  procedures  for  UL  to 
conduct  its  EVS  Program  to  satisfy  the 
requirements  set  forth  in  10  CFR 
431.27(b)(1)  and  {c)(l),  and  the 
guidelines  contained  in  ISO/IEC  Guide 
65. 

2.  Independence 

Sections  431.27(b)(2)  and  (c)(2)  of  10 
CFR  part  431,  and  ISO/IEC  Guide  65.  set 
forth  criteria  and  guidelines  for 
impartiality. 

In  Attachment  2  to  the  UL  Petition, 
entitled  "Independence."  UL  asserted 
that  it  is  independent  and  impartial  of 
any  individual  electric  motor  supplier 
or  purchaser  and  is  free  from  any  other 
conflict  of  interest.  A  notarized 
Statement  of  Independence  signed  by  an 
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officer  of  the  corporation  was  submitted 
in  support  r)f  its  assertion 

The  Department  s  lune  12,  2001.  letter 
to  UL  requested  additional  documents 
t  onceming  the  policies  or  procedures 
that  distinguish  (a)  a  (iirert  or  indirect 
relationship  with  a  motor  manulacturHr. 
importer,  or  private  labeler  that  is  in  a 
situation  where  UL  both  provides  safety 
certification  services  and  an  EVS  for 
such  entity's  motors,  and  (b)  where  a 
manufacturer's  representative  serves,  for 
example,  on  UL  Standards  Technical 
Panel  I'L  1004.  Electric  Motors.  Such 
relationships  needed  more  explanation 
as  to  why  each  would  not  create  or 
appear  to  create  a  conflict  of  interest, 
compromise  UL's  independence,  or  bias 
information  presented  to  UL  for  the 
purposes  of  compliance  with  10  CFR 
part  431. 

UL's  letter  to  the  Department,  dated 
July  2,  2001.  asserted  that  UL  is 
"independent  and  impartial  of  any 
individual  supplier  or  purchaser  and  is 
free  from  any  other  conflict  of  interest," 
and  that  "UL  has  no  stockholders,  i.e., 
no  direct  or  indirect  relationship  with 
manufacturers,  importers  or  private 
labelers."  UL  explained  that  it  is 
incorporated  as  a  not-for-profit 
organization  in  the  State  of  Delaware, 
and  its  policy  regarding  conflict  of 
interest  is  both  addressed  as  a  condition 
for  employment  and  in  its  code  of 
ethics.  Also,  chapter  2  of  the  UL  "Client 
Interactive  Programs  Manual"  sets  forth 
procedures  whereby  each  decision  on 
certification  is  made  by  a  person  or 
persons  different  from  those  who 
carried  out  a  motor  efficiency 
evaluation.  Furthermore.  I'L  explained 
that  its  standards  development  process 
for  safety  matters  is  organizationally 
separated  from  its  certification 
operations.  Thus,  a  manufacturer's 
representative  who  participates  in  a  UL 
Technical  Panel  as  part  of  the  standards 
development  process  only  provides 
technical  input  to  standards  and  has  no 
influence  over  certification  functions, 
such  as  the  EVS  Program  for  Electric 
Motors. 

The  Department  has  examined  the 
above  documents  and  affirms  its 
conclusion  that  the\  provide  sufficient 
evidence  that  the  UL  EVS  Program 
meets  the  requirements  for 
independence  which  are  set  forth  in  10 
CFR  431.27(b)(2)  and(c)(2).  and  the 
guidelines  for  objectively  and 
impartiality  of  technical  persons  and 
committees  which  are  set  forth  in  ISO/ 
lEC  Guide  65.  Furthermore,  the  UL  EVS 
Program  meets  the  ISO/IEC  Guide  25 
requirements  for  organization  and 
management  to  ensure  confidence  that 
its  independence  of  judgment  and 
integrity  are  maintained  at  all  times. 


3.  Operation  of  a  Certification  System  in 
a  Highly  Competent  Manner 

Sections  4,11  27(b)(3)  and  (c)(3)  of  10 
CFR  431  require  that  the  petitioner 
demonstrate  that  its  certification 
program  operates  in  a  highly  competent 
manner  by  establishing  its  experience  in 
the  application  of  certain  ISO/IEC 
Guides,  including  ISO  lEC  Guides  65, 
27  and  28,  as  well  as  experience  in 
overseeing  compliance  with  the 
guidelines  in  ISO/IEC  Guide  25. 
In  Attachment  3  to  the  UL  Petition. 
Testing  Experience  and  Expertise,"  UL 
asserted  that  it  has  been  conducting 
product  safety  evaluations  for  105  years, 
and  that  in  1999  alone  it  conducted 
more  than  94,300  product  evaluations. 
As  to  further  experience  in  operating  a 
certification  system  and  application  of 
guidelines  contained  in  ISO/IEC  Guide 
65,  UL  stated  in  Attachment  3, 
"Summary  of  UL's  Accreditations,"  that 
it  is  involved  in  more  than  80 
accreditation  programs  that  are  involved 
with  the  evaluation  and  testing  of 
products  for  public  safety.  It  stated  that 
its  competence  as  a  product  certification 
organization  has  been,  for  the  most  part, 
established  under  the  criteria  in  ISO/IEC 
Guides  25  and  65.  Copies  of  UL's 
accreditation  documents  from  the 
American  National  Standards  Institute 
(ANSI)  and  the  Standards  Council  of 
Canada  (SCC),  and  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  from  the  Occupational  Safety 
and  Health  Administration  were 
attached  to  the  UL  Petition. 

a.  General  Operating  Requirements 
{ISO/IEC  Guide  65) 

Both  Advanced  Energy  and  Emerson 
Motor  Company  stated  that  "UL  has  a 
solid  reputation  in  testing  services  and 
quality  assurance  for  safety  programs." 
and  is  capable  of  administering  safety 
programs  because  they  are  ISO/IEC 
Guide  65  compliant,  as  demonstrated  by 
the  ANSI  accreditation.  However,  both 
Advanced  Energy  and  Emerson  Motor 
Company  found  ""no  evidence  of  this 
being  true  with  respect  to  UL's  Energy 
Verification  Program."  Advanced 
Energy's  letter,  dated  October  12,  2001, 
asserted  that  UL's  EVS  Program  has  the 
potential  to  confuse  customers  in  the 
marketplace  and  unduly  burden  motor 
manufacturers,  because  UL  would  visit 
each  motor  manufacturer's  facilities 
twice  per  year,  require  testing  of  an 
unspecified  number  of  sample  motors, 
and  require  inspection  of  the  motor 
manufacturing  processes.  Advanced 
Energy  and  Emerson  Motor  Company 
stated"  that  the  UL  EVS  Program  is  not 
sufficient  for  the  purposes  of  EPCA  on 
motor  efficiency,  and  that  it  conflicts 


with  the  intent  of  EPCA  and  10  CFR  Part 
431. 

In  response  to  the  above  comments 
from  Advanced  Energy  and  Emerson 
Motor  Company,  UL's  letter  to  the 
Department,  dated  October  22,  2001, 
asserted  that  Advanced  Energ>''s  view  of 
the  UL  certification  program  is  based 
upon  limited  exposure  to  UL's  technical 
expertise  and  other  portions  of  the  EVS 
Program  related  to  electric  motors.  Also, 
UL  stated  that  it  believes  that  Emerson 
Motor  Company's  concerns  are 
addressed  under  10  CFR  Part  431 
concerning  the  use  of  a  certification 
program. 

The  Department  examined  the  above 
UL  accreditations  and  found  that  the 
majority  of  them  concerned  product 
safety  certification  and  there  was  no 
explicit  reference  to  the  certification  of 
energy  efficiency  for  electric  motors. 
The  Department's  June  12,  2001,  letter 
to  UL  requested  evidence  as  to  whether 
the  UL  EVS  Program  for  electric  motors 
is,  or  will  become,  accredited  by  another 
organization,  such  as  ANSI.  Also,  the 
Department's  letter  requested  evidence 
of  the  technical  qualifications  and 
experience  held  by  UL  personnel 
directly  involved  with  the  UL  EVS 
Program,  such  as  technical  evaluations 
and  decisions  concerning  critical  motor 
construction  features,  performance,  and 
testing  for  energy  efficiency  using  IEEE 
112-1996  Test  Method  B  and  CSA 
C390-93  Test  Method  (1). 

Thereafter,  the  Department  received  a 
letter,  dated  lune  26.  2001.  from  ANSI 
which  affirmed  that  the  UL  EVS 
Program  is  covered  under  the  scope  of 
the  ANSI  accreditation  for  Electrical  and 
Electronic  Products,  Processes,  Systems, 
and  Services  in  accordance  with  ISO/ 
lEC  Guide  65.  Also  in  response  to  the 
Department's  June  12  letter,  UL's  letter, 
dated  July  2,  2001 ,  asserted  that  UL  has 
documented  procedures  to  ensure  that 
qualified  personnel  review  the 
evaluation  of  motors  for  compliance 
with  energy  efficiency  requirements, 
and  written  instructions  that  set  forth 
the  duties  and  responsibilities  of  such 
persoimel.  UL  staff  undergoes  continual 
on-the-job  training  and  is  evaluated 
through  a  documented  performance 
appraisal  process.  UL  has  supervisory 
and  review  staff  with  the  necessary 
education,  training,  skill,  abilities  and 
experience  for  evaluating  motors  for 
compliance  with  energy  efficiency 
requirements,  and  its  management 
structure  provides  for  the  supervision  of 
reviewers  and  other  personnel  involved 
in  the  product  certification  process. 
UL's  July  2nd  letter  conveyed  resumes 
of  certain  staff  involved  in  the  EVS 
Program. 
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■^  As  to  any  undue  burden  on  a 
manufacturer  caused  by  UL's  biannual 
inspections  of  a  motor  facility,  the 

I  Hipartment  understands  that  UL's 
snrviMJlance  program  consists  of  two 
niiiiliiin  unannounced  audits  of  the 
iiuiiiiifacturer's  facilities,  and  such 
.iikIiIs  can  be  conducted  separately  or  in 
i  ui\)iiiiction  with  its  motor  safety 
mv»•sll^ations,  thereby  lessening  the 

( iiiiipliance  burden  on  a  manufacturer. 
rh«Tfforo.  the  Department  believes  that 
the  UL  EVS  Program  does  not  present 
any  undue  burden  on  a  manufacturer. 

As  to  the  above-referenced  comments 
from  Advanced  Energy  and  Emerson 
Motor  Company  concerning  the  UL  EVS 
I'nigram  not  meeting  the  requirements 
for  a  "certification  program"  in  section 
345(c)  of  EPiJi  and  in  \b  CFR 
431.123(a)(1),  the  Department  finds  no 
fa(is  or  convincing  arguments  that 
siijiport  the  assertions  of  Advanced 
l.iiirv.v  or  Emerson  Motor  Company  that 
the  11.  EVS  Program  is  "not  sufficient" 
■  It    (  onflicts  with  the  intent"  of  EPCA, 
or    would  place  additional  burden  on 
manufacturers."  Such  issues  involving 
th>>  merits  and  use  of  an  accredited 
i.ilMjratory  or  a  certification  program 
were  argued  at  length  under  sections 

II  (:.2.  and  3   of  the  Preamble  to  the 
Final  Rule  for  Electric  Motors.  64  FR 
54124-26  (October  5.  1999)  and  need 
not  be  repeated  here.  The  Department 
continues  to  believe  that  use  of  a 
certification  program,  such  as  the  UL 
EVS  Program,  where  it  meets  the 
requirements  set  forth  in  10  CFR 
431.27(a)  will  provide  adequate 
assurance  of  compliance  with  EPCA's 
energy  efficiency  requirements.  Because 
the  assertions  of  Advanced  Energy  and 
Emerson  Motor  Company  are  merely 
ailments  against  the  wisdom  of  the 

n  iial  rule  and  of  the  Departments 
ovulations  themselves,  and  are  not 
(lireded  at  the  UL  Petition,  they  are 
r>')(!cted. 

h.  Guidelines  for  Corrective  Action  in 
tli<!  Event  of  Misapplication  of  a  Mark  of 
(  nnfc.rinitv  (ISO/IEC  Guide  27) 

l,S(  )/Ii:( :  Guide  27  identifies 
priM  fdures  which  a  certification 
program  should  consider  in  response  to 
.1  Reported  misuse  of  its  registered  mark 
i)f  cniiformity.  According  to  paragraph 
1  1  (d)  of  ISO/IEC  Guide  27.  "misuse" 
may  take  a  variety  of  forms,  such  as  a 
mark  of  conformity  appearing  on  a  non- 
certified  product.  The  Department 
( oust  rues  this  to  mean  the  unauthorized 
list:  by  a  manufacturer  or  private  labeler 
I  if  the  UL  Verification  Mark  for  Energy 
Kfficiency  (Mark  or  UL  Mark)  on  an 
t;lectric  motor,  such  as  the  use  of  a 
( ouiiturfeit  UL  Mark.  Under  ISO/IEC 
(iiiulf  27,  the  certification  program 
Willi lii  then  be  required  to  have  strong 


corrective  procedures  in  place.  Such 
corrective  measures  would  depend 
upon  the  nature  of  the  misuse  and  the 
desire  by  the  certification  program  to 
proteci  the  integritv  of  its  mark. 

The  Department  lias  examined  the  UL 
Conformity  Assessment  Manual  and 
finds  that  it  contains  procedures  for 
reporting  the  misuse  of  any  UL  Mark 
used  to  identify  certified  products,  such 
as  any  unauthorized  or  counterfeit  use 
of  a  UL  Registered  mark  The 
Department  affirms  its  conclusion  that 
the  UL  Conformity  Assessment  Manual 
satisfactorily  follows  the  guidelines  for 
corrective  action  to  be  taken  by  a 
certification  organization  in  the  event  of 
misapplication  of  a  mark  of  conformity 
to  an  electric  motor  set  forth  in  10  CFR 
431.27(c)(3)  and  ISO/IEC  Guide  27, 

c.  General  Rules  for  a  Model  Third- 
Party  Certification  System  for  Products 
(ISO/IEC  Guide  28) 

ISO/IEC  Guide  28  addresses 
minimum  guidelines  for  a  third-party 
certification  system  in  determining 
conformity  with  product  standards 
through  sample  selection,  initial  testing 
and  assessment  of  a  factory  quality 
management  system,  follow-up 
surveillance,  subsequent  testing  of 
samples  from  the  factory,  and  the  use  of 
a  mark  of  conformity. 

Consistent  with  the  above  ISO/IEC 
Guide  28  guidelines.  Attachment  1  to 
the  UL  Petition,  entitled  "431.27(c)(1) 
Standards  and  Operating  Procedures," 
described  the  UL  certification  of  motors 
under  its  EVS  Program  as  being  based 
upon:  (1)  Satisfactory  evaluation  and 
testing  to  the  requirements  of  the 
applicable  standard,  which  in  this  case 
is  under  10  CFR  431.23:  (2)  continued 
surveillance  at  the  manufacturing 
location;  (3)  initial  motor  evaluation 
that  consists  of  an  examination  of  motor 
efficiency  test  data,  test  facilities,  and 
motor  design  and  construction:  (4) 
selection  of  samples  and  witness  testing 
by  a  UL  representative:  (5)  where  an 
electric  motor  is  found  to  be  in 
compliance,  authorization  to  apply  a 
mark  of  conformity;  and  (6)  procedures 
for  withdrawal  or  cancellation  of  a  mark 
of  conformity  if  an  electric  motor  is 
found  in  non-conformance.  Also,  UL 
submitted  its  Energy  Verification 
Service  Manual  as  evidence  that  its  EVS 
Program  for  electric  motors  follows  the 
guidelines  containofi  in  ISO 'lEC  Guide 
28. 

In  view  of  ISO/IEC  Guide  28,  the 
Department  examined  the  UL  EVS 
Manual  that  outlines  the  criteria  by 
which  UL  performs  third-party  energy 
efficiency  certifications  for  various 
products,  including  electric  motors.  In 
sum,  the  UL  EVS  Manual  contains  the 
general  operating  procedures  and 


business  document  formats  applicable 
to  UL's  EVS  Program,  that  when  utilized 
in  conjunction  with  the  procedures  and 
technical  document  formats  in  the  UL 
Conformity  Assessment  Manual  and 
Motor  Efficiency  Guide,  correspond  to 
the  "model"  procedures  and  example 
forms  contained  in  ISO/IEC  Guide  28. 
The  Department  finds  that,  in  general, 
both  ISO/IEC  Guide  28,  and  the  UL  EVS 
and  Conformity  Assessment  Manuals 
address;  (1)  The  basic  conditions  and 
rules  for  a  manufacturer  to  obtain  and 
retain  a  certificate  of  conformity  or  mark 
of  conformity:  (2)  initial  inspection  of  a 
motor  factory  and  a  manufacturer's 
quality  management  system;  (3)  sample 
selection;  (4)  initial  testing:  (5)  product 
evaluation;  (6)  surveillance;  (7) 
identification  of  conformity  in  the  form 
of  a  certificate  of  conformity  or  mark  of 
conformity:  (8)  withdrawal  of  a 
certificate  or  mark  of  conformity  by  the 
certification  program:  and  (9)  guidelines 
on  corrective  action  for  misuse  of  a 
certificate  or  mark  of  conformity.  The 
Department  affirms  its  conclusion  that 
the  UL  EVS  Program  satisfies  the 
general  guidelines  for  a  model  third- 
party  certification  system  under  10  CFR 
431.27(c)(3)  and  the  guidelines  set  forth 
in  ISO/IEC  Guide  28. 

Also,  ISO/IEC  Guide  28  requires  a 
certification  program  operating  at  a 
national  level,  such  as  under  section 
345(c)  of  EPCA  which  requires 
manufacturers  to  certify  compliance 
through  a  "nationally  recognized" 
certification  program,  to  have  a  suitable 
organizational  structure  and  utilize 
personnel,  equipment,  and  operating 
procedures  that  comply  with  the  criteria 
for  a  testing  laboratory  in  ISO/IEC  Guide 
25.  Consistent  with  these  guidelines,  the 
UL  Conformity  Assessment  Manual  and 
Client  Interactive  Programs  Manual 
provide  general  poficies.  practices  and 
procedures  that  govern  UL's  conformity 
assessment  services.  These  include 
submitting  a  product  for  investigation. 
conduct  of  the  investigation,  witnessed 
test  data  procedures,  complidncc 
management,  issuance  of  the  UL  Mark 
and  follow-up  services.  The  Department 
finds  that  the  "Client  Test  Data 
Program."  coritaiiifd  in  \h>-  Clifnt 
Interactive  Pro^nmis  Mtinuol. 
particularly  aiidn-ssfs  the  UL  EVS 
Program,  whereby  tests  for  energy 
efficiency  are  conducted  at  client 
facilities  and  are  subject  to  review  and 
audit  by  UL.  Furthermore,  the  "Client 
Test  Data  Program"  establishes  policies 
and  procedures  consistent  with  ISO/IEC 
Guide  25  which  address  operating  a 
laboratory  quality  system,  testing 
equipment,  qualification  of  personnel, 
test  standards  and  procedures  for 
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testing,  training,  assessment  of  a  test 
facility,  program  administration, 
documentation,  and  issuing  a  certificate 
of  qualification   The  Department 
understand.s  that  both  the  Conformity 
Assessment  and  Client  Interactive 
Programs  Manuals  are  used  in 
conjunc:tion  with  UL's  product-specific 
operations  manuals,  such  as  the  UL 
&nerg\  Verification  Senice  Manual,  that 
applies  specific  procedures  to  the 
acceptance  of  energv  efficiency  test  data 
for  electric  motors. 

The  Department  has  examined  the 
contents  of  the.se  manuals  and  affirms 
its  conclusion  that  they  satisf\  the 
guidelines  for  conducting  a  model  third- 
party  certification  program  at  the 
national  level  as  applicable  under  lU 
CFR  431, 27(c)(3)  and  ISO/IEC  Guide  28. 

d.  General  Requirements  for  the 
Competence  of  Testing  Laboratories 
(ISO/IEC  Guide  25) 

Third-partv  certification  programs 
must  have  experience  overseeing 
compliance  with  the  guidelines 
contained  in  ISO/lEC  Guide  25.  ISO/IEC 
Guide  25  sets  out  the  general 
requirements  by  which  a  laborator>' 
must  operate  if  it  is  to  be  recognized  as 
competent  to  carrv  out  specific  tests 

According  to  Attachment  ;<  to  the  UL 
Petition.  "Summary  of  UL's 
Accreditations,  "  the  majority  of  UL's 
accreditations  cover  UL  as  a  testing 
laboratorv'  and  product  safety 
certification  organization  Although 
each  accreditor  to  a  certain  extent 
establishes  its  own  criteria,  for  the  most 
part,  two  sets  of  criteria  are  utilized  for 
evaluating  the  competence  of  a  testing 
laboratorv  and  product  certification 
organization:  ISO/IEC  Guide  25.  General 
Requirements  for  the  Competence  of 
Calibration  and  Testing  Laboratories 
and  ISO/IEC  Guide  65  General 
Requirements  for  Bodies  Operating 
Product  Certification  Systems.  UL's 
written  policies  and  associated 
operating  procedures  were  designed 
using  the  criteria  of  these  two  guides. 
UL's  letter  to  the  Department,  dated 
January  24.  2002,  asserted  that  UL  has 
"significant  experience  understanding, 
adapting,  documenting  and  applying  the 
requirements  of  Ciuide  25  to 
manufacturers   laboratories  as 
evidenced  by  the  [Client  Test  Data 
Program]  CTDP  documentation  and 
overseeing  compliance  of  manufacturers 
with  ULs  crrOP  '  According  to  the 
January'  24  letter,  UL  has  determined 
that  Guide  25  as  written  "can  not  solely 
be  the  basis  on  which  it  accepts 
responsibility  for  the  test  data  generated 
from  a  manufacturers  laboratories,'  and 
as  a  result,  UL's  Client  Test  Data 
Program  requirements  are  "an 
adaptation  of  Guide  25,  with  necessaA 


changes  made,  so  that  I'L  has  an 
adequate  basis  for  taking  responsibility 
for  the  test  data  from  a  manufacturer's 
laboratory."  For  example,  even  though 
not  required  bv  ISO/IEC  Guide  25,  LTL 
requires  repeal  testing  and  requires  that 
the  data  from  that  repeat  testing 
correlate  with  the  original  test  data 
generated  by  the  manufacturer  In 
addition.  UL  ctmducts  audits  of 
manufacturers'  laboratories  under  the 
Client  Test  Data  Program,  whereas  ISO/ 
lEC  Guide  25  only  requires  a  laboratory 
to  audit  itself,  UL  believes  such 
additional  oversight  requirements  are 
necessary  in  order  for  it  to  accept 
responsibility  for  the  test  data.  Further, 
UL  asserted  that  it  does  not  rely  solely 
on  a  manufacturer's  self-monitoring  of 
laboratory-  competence  through  the 
laboratory's  quality  svstem;  rather.  UL 
itself  "directly  monitors  those  aspects  of 
laboratory  operations  that  contribute  to 
the  accuracy  of  the  test  data  produced." 
Thus,  UL  adds  a  second  level  of 
assurance  through  audit  testing  and 
subsequent  data  correlation.  UL's 
January  24  letter  concluded  with  the 
assertion  that  it  has  "demonstrated 
experience  overseeing  a  laboratory'  not 
just  to  Guide  25  requirements,  but  to 
even  more  stringent  requirements 
related  to  transfer  of  responsibility  for 
test  data" 

The  Department  compared  ISO/IEC 
Guide  25  with  UL's  CTDP  as  it  would 
applv  to  a  manufacturer's  motor 
efficiency  testing  laboratory'  under  a 
certification  program  and  found  them  to 
be  consistent  with  each  other.  Under 
UL's  CTDP,  a  motor  manufacturer's 
laboratory  must,  in  sum,  have  a  quahty 
program  that  is  subject  to  assessment 
and  reassessment,  have  physical 
resources,  equipment,  qualified 
personnel  and  procedures  that  conform 
to  national  and  international 
accreditation  criteria,  and  have  test  data 
that  is  reviewed  and  subject  to  a  regular 
audit.  The  Department  found,  for 
example: 

•  Where  ISO/IEC  Guide  25  sets  forth 
requirements  for  organization  and 
management  of  a  testing  laboratory  to 
ensure  proper  supervision  and  integrity 
of  data,  similarly,  the  UL  CTDP  requires 
a  testing  laboratory  to  have  procedures 
and  policies  in  place  to  assure  accuracy 
and  cortectness  of  the  performance  of 
the  tests,  test  data  developed,  and 
results  reported  as  well  as  qualified 
staff  to  oversee  testing  and  ensure 
proper  documentation, 

•  Where  LSO  lEC  Guide  25  requires  a 
manufacturer  s  testing  laboratory  to 
have  a  quality  system  with  documented 
policies  and  procedures,  such  as  for  the 
organization  and  operation  of  a  testing 


laboratory,  traceability  of 
measurements,  calibration  of 
equipment,  test  procedures  used, 
procedures  for  corrective  actions  and 
audits,  similarly,  the  UL  CTDP  requires 
a  manufacturer's  testing  laborator>'  to 
have  procedures  and  policies  that  assujre 
accuracy  and  correctness  of  the 
performance  of  a  test,  test  data 
developed,  and  results  reported,  and 
oversight  of  sampling,  testing,  data 
recording  and  periodic  audits, 

•  Where  ISO/IEC  Guide  25  requires  a 
manufacturer's  testing  laboratory  to 
have  sufficient  personnel  having  the 
necessary'  education,  training,  technical 
knowledge  and  experience,  the  UL 
CTDP  requires  similar  qualifications  of 
testing  laboratorv  personnel. 

•  Where  ISO/IEC  Guide  25  requires 
the  proper  environment  and  equipment 
for  performance  of  testing,  and  that  such 
equipment  is  properly  maintained  and 
calibrated,  similarly  the  UL  CTDP 
requires  the  proper  environment  for 
testing,  and  requires  that  equipment  is 
fully  operational,  calibrated  and 
traceable  to  nationally  recognized 
standards  of  measurement. 

•  Where  ISO/IEC  Guide  25  requires 
the  testing  laboratory'  to  maintain  a 
record  system  of  original  observations, 
calculations,  and  derived  data  sufficient 
to  permit  repetition  of  a  test,  similarly, 
the  UL  CTDP  requires  data  recording 
and  test  reports,  and  other 
documentation  of  initial  assessments 
and  reassessments  and  verification. 
Also,  the  UL  CTDP  requires  that 
reference  standards  and  test  procedures 
used  by  the  testing  laboratory'  are 
current. 

•  Both  ISO/IEC  Guide  25  and  the  UL 
CTDP  require  test  reports  or  test 
certificates  that  contain  similar 
information. 

In  view  of  these  comparisons,  the 
Department  affirms  its  belief,  set  forth  in 
the  interim  determination,  that  UL's 
EVS  Program  satisfies  the  requirement 
of  10  CFR  431.27(c)(3)  for  documentaiy 
evidence  that  establishes  experience  in 
operating  a  certification  system  and 
overseeing  compliance  with  the 
guidelines  for  competence  contained  in 
ISO/IEC  Guide  25  to  test  electric  motors 
for  energy  efficiency. 

Also,  10  CFT?  431.27  does  not  require 
a  certification  program  to  actually 
operate  its  own  motor  testing  laboratorv , 
nor  is  a  laboratory  operated  or  obsen'ed 
by  a  certification  program  required  to  be 
accredited.  Nevertheless,  the 
Department  believes  that  the  quality 
program  to  which  a  motor  efficiency 
testing  laboratorv'  adheres  under  a 
certification  program  that  is  "nationally 
recognized"  for  the  purposes  of  EPCA 
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should  be  inherently  stringent  b<.'i  du^i; 
its  efTiciency  measurements  are  the 
'i.isis  for  compliance  determinations  for 
iii.tnv  motors.  Therefore,  the  Department 
!)<•!  !<  vcs  that  a  testing  facility  operated 
Hi  observed  by  a  certification  program 
should  follow  the  guidelines  in  ISO/IEC 
(  uide  25.  The  Department  understands 
that,  in  general,  the  evaluation  of  a 
motor  testing  laboratory  under  ISO/IEC 
Gilide  25  includes  an  on-site 
assessment,  proficiency  testing,  an  audit 
of  a  laboratory's  policies  and 
operational  procedures,  review  of  staff 
qualifications,  checks  of  proper 
[ii.iiiii'Mi  nice  and  calibration  of  test 
•  iiuij'ih  ■III,  and  records  review. 
Liikewise,  evaluation  of  a  motor  testing 
laboratory  under  the  UL  EVS  includes 
evaluation  of  the  manufacturer's  testing 
facility,  control  and  maintenance  and 
calibration  of  test  equipment,  factory 
audits  for  continued  compliance, 
document  control,  periodic  audits  of  the 
operational  and  technical  consistency  of 
!ht!  program,  control  of  non- 
i  unformances,  staff  training,  and 
witness  testing. 

The  Department  believes  that  the  goal 
of  a  third-party  certification  program  is 
to  provide  assurance  that  test  results  are 
n  curate,  valid,  and  capable  of  being 
p  |)licated.  Tests  must  be  performed 
with  a  degree  of  oversight  so  that  the 
results  are  not  influenced  by  marketing 
and  production  concerns.  The 
Department  affirms  its  belief  that  the  UL 
KVS  I'rogram  essentially  follows  the 
ISO/IEC  25  Guidelines. 

\   i:x|i«rtise  in  IEEE  vStandard  112-1996 
1  L-bt  Method  B  and  CSA  Standard  C390- 
93  Test  Method  (1) 

.Section  431.27(b)(4)  of  10  CFR  Part 
t  n  spt  forth  evaluation  criteria  and 
i;iiuiilines  whereby  personnel 
I  nil, III!  till!    1    I'rtification  program 
shniiM  (>.     vj  ,rt  and  experienced  in  the 
I  nniriit  and  application  of  IEEE 
st.uMiard  112-1996  Test  Method  B  and 
(  .S.\  Standard  C39{>-93  Test  Method  (1). 
or  siiiiilar  procedures  and 
uiethodologies  for  determining  the 
energy  efficiency  of  electric  motors.  The 
program  must  have  satisfactory  criteria 
and  procedures  for  the  selection  and 
sampling  of  electric  motors  tested  for 
energy  efficiency,  and  provide 
documents  that  establish  experience  in 
.ipplving  the  guidelines  for  confidence 
111  ii-sting  laboratories  contained  in  ISO/ 
IHC  Guide  25.  Such  guidelines  address 
i|ua)itv  audits  and  reviews,  personnel. 
i'4|iiipment,  test  methods,  sampling,  and 
r<'<  1  irds. 

Ill  Attachment  4  to  the  UL  Petition 
intiili-d.  •■431.27(c)(4)  Expertise  in 
Motor  Test  Procedures."  it  is  stated  that 
UL  has  been  providing  Energy 


Verification  certification  services  since 
1995,"  and  that  "UL  has  evaluated 
motors  in  sizes  ranging  from  1  hp  to  200 
hp  using  the  standards  IEEE  112  Test 
Method  B  or  C^A  C390  "  According  to 
the  Petition.  UL  publishes  a  Directory  of 
Electric.  Gas  Fired,  and  Oil-Fired 
Equipment  Verified  for  Energy 
Efficiency  1999.  which  includes  electric 
motors,  and  asserts  that  each  member  of 
its  engineering  staff  has  at  least  a  four- 
year  Bachelor  of  Science  degree  in 
engineering  Also.  UL  submitted  to  the 
Department  a  copy  of  its  Conformity 
Assessment  Manual.  EVS  Manual. 
Client  Interactive  Programs  Manual,  and 
Motor  Efficiency  Guide  as  evidence  of 
its  expertise  in  electric  motor  test 
procedures. 

The  Department's  letter  to  UL,  dated 
June  12,  2001,  requested  evidence  as  to 
the  nature  and  extent  of  training  that 
current  staff  actually  involved  with  the 
EVS  Program  regularly  undergoes  to 
maintain  proficiency  with  the 
evaluation  of  motor  designs  and 
construction,  and  the  practice  of  energy 
efficiency  testing. 

UL's  letter,  dated  July  2.  2001. 
asserted  that  UL  has  documented 
procedures  to  ensure  that  qualified 
personnel  review  the  evaluation  of 
motors  for  compliance  with  energy 
efficiency  requirements.  These  include 
the  written  instructions  for  the  duties 
and  responsibihties  of  personnel  with 
respect  to  the  evaluation  of  motor 
efficiency  investigations,  as  well  as 
qualification  requirements  to  assure  that 
its  personnel  are  qualified  in  the 
scientific  disciplines  related  to  energy 
efficiency  Further.  UL  asserted  that  its 
staff  undergoes  continual,  on-the-job 
training  and  each  person  is  evaluated 
through  a  documented  performance 
appraisal  process.  UL  has  supervisors  as 
review  staff  with  the  necessary 
education,  training,  skill,  abilities  and 
experience  for  evaluating  motors  for 
compliance  with  energy  efficiency 
requirements.  Also.  UL  has  developed 
its  own  Motor  Efficiency  Guide  as  a 
reference  for  staff  involved  in 
conducting  motor  efficiency 
evaluations.  UL's  management  structure 
provides  for  the  supervision  of 
reviewers  and  other  p>'rs   nn>l  involved 
in  the  product  certified! ion  process. 
ULs  letter,  dated  September  20,  2001. 
contained  the  names  of  UL  technical 
staff  involved  with  the  EVS  Program, 
indicates  their  experience  with  CSA 
C390-93  and  IEEE  112-1996.  and 
contained  a  resume  for  each. 

Furthermore.  OL's  letter  dated 
September  20.  2001.  asserted  that  the 
test  procedures  in  "CSA  C390-93 
method  B"  |sic|  are  similar  to  those 
procedures  already  in  place  under  other 


L^A  international  Standards  as  well  as 
UL  Standards,  ami  that  the  data  and 
information  recorded  to  verifv  energy 
efficiency  is  some  of  the  same  data  and 
information  required  under  the  testing  it 
conducts  on  a  routino  basis  and  uhu.h 
follows  UL  Standard  1004.  'Electric 
Motors."  UL  Standard  2111. 
"Overheating  Protection  for  Motors," 
UL  547.  "Thermallv  Protected  Motors." 
and  CSA  C22.2  No  77.  'Overheating 
Protection  for  Motors."  and  CSA  C22.2 
No.  100,  "Motors  and  Generators."  UL 
asserted  that  the  data  and  information 
recorded  for  eneri;\  veriTication  testing 
is  some  of  the  s.iini'  littt  linl 
information  reijmred  iinii''i  the  above- 
refereiii  ed  test  proi  eiiuffs   \\hi(  h  it 
uses  HI  ,111  aiitoiiiateii  spreadshtiel 
program  entitled    Mot. it  Kfnciency 
Testiim  i'roi;ram  V3.0,"  UL  copyrighted 
1994  and  1497.  to  calculate  motor 
efficiency.  The  September  20  letter  from 
UL  compared  the  IEEE  112  and  CSA 
C390  test  procedures  with  similar 
procedures  in  the  above  "UL"  and 
"CSA"  standards  for  performance  and 
safety. 

Advanced  Energy's  letter,  dated 
October  12,  2001.  expressed  concern 
with  "the  level  of  "expert'  knowledge 
regarding  motor  testing."  Advanced 
Energy  asserted  that  UL  is  thorough  in 
the  documentation  of  procedures  and 
calibrations  of  laboratory  equipment, 
but  weak  in  motor  efficiency  testing,  test 
data  analysis,  and  in  its  prescriptive 
audit  process  that  does  not  involve 
motor  testing,  review  of  motor  test  data, 
or  proficiency  testing  by  a  laboratory. 

Emerson  Motor  Company's  letter, 
dated  October  15,  2001.  expressed 
concern  that  UL  uses  a  motor 
manufacturer's  testing  facilities  that 
have  been  "reviewed"  by  a  UL  staff 
member,  but  there  is  no  evidence  of  the 
staff  member's  credentials,  knowledge. 
level  of  training  and  certification  with 
regard  to  motor  efficiency  testing 
laboratories. 

In  response  to  the  above  comments 
from  Advanced  Energy  and  Emerson 
Motor  Company.  UL's  letter,  dated 
October  22.  2001.  asserted  that 
Advanced  Energy's  view  of  the  UL 
certification  program  is  based  upon 
limited  exposure  to  UL's  technical 
expertise  when  both  UL  and  Advanced 
Energy  were  exploring  a  business 
relationship  in  the  iqqOs   Ai  i  nrding  to 
UL.  a  laboratory  d.ssessin.n!  i^  niie  part 
of  its  Client  Test  Data  Program  under 
which  external  testing    sui  h  ris  \)\ 
Advanced  Eneri;\    v\    u;  i  in  ,n  i  epted  by 
UL.  However,  other  (>>  rtn  mv  >  ,t  th'-  1  'L's 
EVS  Program,  including  .stati  vMtii 
specific  technical  capability  related  to 
motor  testing,  were  m  t  i    npleted  at 
tha^time,  nor  had  Adv  .,\i<  <  d  Energy 
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been  exposed  to  the  "full  expertise  " 
within  the  UL  Program. 

UL's  letter  to  the  Department,  dated 
February'  21.  2U02,  asserted  that  ULs 
experience  in  .standards  development. 
testing,  and  safety  evaluation  of  motors 
according  to  the  requirements  of  UL  and 
other  US  and  International  standards 
and  the  corresponding  data  acquisition 
necessary  to  accomplish  these 
endeavors,  is  "equivalent  to  and 
demonstrative  of  the  indicated  UL  staff 
having  the  necessary  proficiency  and 
expertise  tu  conduct  energy  efficiency 
evaluations."  In  sum.  the  experience 
with  CSA  C390-93  and  IEEE  Standard 
1 12  of  the  five  UL  staff  persons  engaged 
in  the  UL  EVS  Program  ranges  from  one 
to  four  years,  which  is  in  addition  to 
their  four  to  13  years  experience  with 
test  procedures  for  motor  safety. 
In  the  Department's  view,  any 
technically  qualified  person  could 
satisfv  the  criteria  for  expertise  in  the 
content,  application,  and  methodologies 
of  the  test  procedures  pursuant  to  10 
CFR  431.27(b)(4)  if  that  person;  (1)  Is 
proficient  in  the  test  methodology  of 
IEEE  Standard  1 1 2  Test  Method  B  and 
CSAC390-93  Test  Method  (1);  (2)  is 
familiar  with  the  electrical,  mechanical 
and  environmental  capabilities  of  a 
testing  laboratory  system,  (3) 
understands  how  to  prepare  and  mount 
a  motor  for  testing,  which  includes  the 
connection  and  operation  of  the  test 
equipment.  (4)  is  competent  in 
calibrating  test  equipment;  and  (5)  is 
competent  with  data  collection  and 
analysis.  UL's  experience  in  standards 
development,  testing  and  evaluation  of 
motors  to  both  U.S.  and  international 
safety  and  similar  energy  efficiency 
procedures  and  methodologies  provide 
sufficient  evidence  of  UL  staff  having 
the  necessary  proficiency  and  expertise 
to  conduct  energy  efficiency  evaluations 
under  ISO/IEC  Guide  25   Thus,  the 
Department  affirms  its  belief  that  the 
qualifications  of  the  UL  Staff  named  in 
the  above  September  20  letter,  regular 
additional  training,  and  monitoring  bv 
UL  management,  satisfy  the  general 
requirements  for  the  training,  technical 
knowledge,  and  experience  of  testing 
laboratory  personnel  under  10  CFR 
431.27(b)(4)  and  (c)(4). 

5.  Sampling  Criteria  and  Procedures  for 
Selecting  an  Electric  Motor  for  Energy 
Efficiency  Testing 

Section  431.27(b)(4)  of  10  CFR  431 
requires  a  certification  organization  to 
have  satisfactory  criteria  and  procedures 
for  the  selection  and  sampling  of 
electric  motors  tested  for  energy 
efficiency.  Based  on  the  National 
Institute  of  Standards  and  Technology 
report.  NISTIR  6092.  "Analysis  of 


Proposals  for  Compliance  and 
Enforcement  Testing  Under  the  New- 
Part  431;  Title  10.  Code  of  Federal 
Regulations.  "  January  1998.  which 
analyzed  various  criteria  and  sampling 
plans  proposed  for  establishing 
compliance  with  the  nominal  full-load 
efficiency  levels  prescribed  by  EPCA.  42 
use.  6:h3(b)(l).  the  Department 
determined  that  'the  N'EMA  proposal 
for  compliance  testing  provides 
statistically  meaningful  sampling 
procedures  "  Moreover,  the  NIST 
analysis  was  extensive  in  order  to 
determine  whether  a  particular 
sampling  plan  would  be  vaUd  for  the 
purpose  of  establishing  compliance  with 
EPCA  motor  efficiency  levels.  Also, 
section  10.5  of  ISO/IEC  Guide  25:  1990 
requires  the  use  of  documented 
procedures  and  appropriate  statistical 
techniques  to  select  samples. 

In  .Attachment  1  of  its  Petition.  UL 
described  its  sample  selection  process 
as  one  where  representative  samples 
from  the  manufacturer's  production  are 
selected  for  use  m  te,stiiig  and  witnessed 
by  UL  engineering  staff.  According  to 
the  Petition,  representative  samples  are 
those  that,  when  reviewed  as  a  group, 
can  adequately  represent  a  line  of 
similar  models  that  use  the  same  major 
energy  consuming  components.  UL 
asserted  that  the  objective  in  selecting 
representative  samples  is  to  obtain 
sufficient  confidence  that  the  series  of 
motors  verified  meet  the  applicable 
energy  efficiency  standard  while  at  the 
same  time  minimize  the  number  of  tests 
the  manufacturer  is  required  to  perform. 
Samples  are  selected  to  represent  an 
entire  range  of  motors  Fiirthermore.  as 
part  of  a  manufacturers  ongoing 
production  testing.  UL  audits  the 
number  of  samples  tested  and  the 
frequenf  y  of  testing  and  test  results 
which  are  documented  hv  the 
manufacturer  The  manufacturer  is 
required  to  document  the  test  results, 
which  UL  audits  as  part  of  each  follow- 
up  visit 

Notwithstanding  I'L's  above 
assertions,  the  Department  found  no 
evidence  that  the  samples  used  for  a 
motor  manufacturer's  test  data  was 
selected  randomly,  that  a  UL 
representative  participated  in  the 
sample  selectitm  process  or  witnessed 
any  of  the  initial  testing,  or  that  it  was 
clear  that  'two  samples"  were  sufficient 
to  statistically  validate  the  energy 
effic:iency  of  an  entire  line  of  electric 
motors. 

Subsequently,  UL  submitted  to  the 
Department,  under  cover  letter  dated 
July  31.  200 1 .  a  copy  of  its  Motor 
Efficiency  Guide  (Guide),  to  outline  the 
criteria  by  which  UL  evaluates  motor 
efficiency  in  accordance  with  energy 


efficiency  regulations.  The  Department 
examined  the  Guide  and  found  that 
appendix  D  contained  a  section  entitled 
"Sample  Selection.  "  Form  Page  8  on 
ULS-02 1 94-ZW  AA- Appendix-0001 , 
which  set  forth  procedures  whereby    ^ 
samples  consisting  of  production  units 
are  "randomly  selected  by  UL  Staff"  and 
appeared  to  satisfy  one  of  the 
Department's  concerns  However,  in  the 
"Definitions"  section  of  the  Guide,  the 
Department  found  that  the  definition  of 
"nominal  full  load  efficiency"  was  not 
consistent  with  the  definition  of 
"nominal  full  load  efficiency"  in  10 
CFR  431.2.  nor  did  the  Guide  contain  a 
definition  of  the  term  '"Sample."  Also, 
the  "Basis  of  Acceptability,"  on  Form 
Page  1 1  of  appendix  D  in  the  Guide, 
which  provided  procedure  to  calculate 
a  tolerance  for  "permitted  values  of 
energy  efficiency"  using  a  "Coefficient 
K  "  and  required  that  the  "actual  motor 
efficiency  value  will  be  not  less  than  the 
associated  minimum  value,"  was 
inconsistent  with  10  CFR  431.24. 
"Determination  of  efficiency."  and  10 
CFR  431.42.  "Energy  conservation 
standards."  Thereafter,  UL  submitted  to 
the  Department,  under  cover  letters 
dated  January  11  and  January  28,  2002. 
a  copy  of  the  revised  pages  in  the  Guide 
that  w'ere  in  question.  These  included  a 
definition  for  the  term  "sample," 
revised  sample  selection  criteria, 
identification  of  UL's  initial  factory 
production  visit  to  select  the  random 
samples,  and  corrections  to  the 
"Statistical  Test  Method"  formulas  and 
the  "Basis  of  Acceptability"  in  order  to 
be  consistent  with  the  applicable 
provisions  in  10  CFR  431. 

The  Department  affirms  its  conclusion 
that  the  above  documents,  as  corrected 
by  UL,  are  consistent  with  10  CFR 
431.24  and  431.42,  and  satisfy  the 
criteria  and  procedures  for  the  selection 
and  sampling  of  electric  motors  to  be 
tested  for  energy  efficiency  under  10 
CFR  431.27(b)(4). 

C.  Other  Matters 

In  a  separate  matter  related  to  10  CFR 
431.82.  "Labeling  requirements."  and 
section  14.  "Use  of  licenses,  certificates 
and  marks  of  conformity,"  in  the  ISO/ 
lEC  Guide  65,  Emerson  Motor 
Company's  comments,  dated  October 
15.  2001.  objected  to  any  requirement  to 
display  a  compliance  certification 
labeling  mark,  such  as  the  UL  Mark,  on 
an  electric  motor  either  in  place  of  or  in 
addition  to  the  required  Compliance 
Certification  number  supplied  by  the 
Department  of  Energy  as  provided  for  in 
10  CFR  431.B2(a)(l)(ii).  Emerson  Motor 
Company  asserted  that  such  additional 
marks  would  add  significant  financial 
burdens  on  motor  manufacturers  and 
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confuse  the  motor  purchaser.  Further, 
Emerson  Motor  Company  asserted  that 
the  Department  of  Energy  Compliance 
Certification  numtier  is  the  only  mark 
allowed. 

Advanced  Energy's  comments,  dated 
October  12.  2001,  objected  to  the 
proposed  UL  requirement  that  a 
manufacturer  display  the  UL  Mark. 
Advanced  Energy  asserted  that  there 
would  be  an  added  financial  burden  to 
I  manufacturer  because  of  being  forced 
to  display  the  UL  Mark,  with  possible 
confusion  to  a  motor  purchaser 
attempting  to  distinguish  between  one 
motor  with  a  Compliance  Certification 
number  alone  and  another  motor  with 
both  a  Compliance  Certification  number 
and  the  UL  mark. 

Section  431.82(a)(1)  of  10  CFR  431 
requires  a  manufacturer  or  private 
labeler  to  mark  the  permanent 
nameplate  of  an  electric  motor  clearly 
with  the  motor's  nominal  full  load 
efficiency  and  a  Compliance 
Certification  number  supplied  by  the 
Department.  However,  10  CFR 
431.82(a)(3)  permits  the  optional 
display  of  the  encircled  lowercase 
letters  "ee"  or  some  comparable 
designation  or  logo  on  either  the 
permanent  nameplate  of  an  electric 
motor,  a  separate  plate,  or 
decalcomania.  The  UL  Mark  falls  into 
the  "optional  display  "  category  and 


woui  1  L'      imparable  to  the  encircled 
lowercase  letters  "ee."  Therefore, 
display  of  the  UL  Mark  would  be 
permitted  in  addition  to  the  labeling 
requirements  set  forth  under  section 
431.82(a)(1).  But,  such  optional  display 
is  not  a  replacement  mark  for  the 
motor's  nominal  full  load  efficiency  and 
the  Compliance  Certification  number 
supplied  by  the  Department.  The 
optional  logo  or  designation,  (such  as 
the  UL  Mark)  may  also  be  used  in  ■ 
catalogs  and  other  ni  i;  k   t  ,•   :.!s 

according  to  10  CFR  ■\.i .  ;j_,:)y,^,    i  In' 
Department  affirms  its  belief,  set  forth  in 
the  interim  determination,  that  display 
of  the  UL  Mark  is  a  matter  between  UL 
and  the  manufacturer  or  private  labeler. 

I ! !    F  m.il  DftfTiniiiiithm 

J .  UUL  published  in  the 
i  cdiial  Kryisitr  an  interim 
determmation  to  classify  Underwriters 
Laboratories  Inc.'s  Energy  Verification 
Service  Program  for  Electric  Motors  as  a 
nationally  recognized  certification 
program  for  electric  motor  efficiency.  At 
that  time,  the  Department  solicited 
comments,  data  and  information  with 
respect  to  that  interim  determination.  67 
FR  45028  The  Department  did  not 
receive  any  comments  concerning  its 
interim  determination. 

In  view  of  the  UL  Petition  and 
supporting  documents,  the  public 


commfnt>;  rfK-pivprJ  the  Department's 
ind'  i:.-n.i":i'  :;i\  •■-tiu.ition,  UL's 
corrections  to  its  Program  described 
above,  and  the  fart  nn  mmmonts  were 
submitted  com  •  i  iinu  'n.   :  i-  i  irtment's 
interim  i1ptprni:ii,itiii   ':i.   i  i- p  irtim-nt 
concluii"-  'ti.i'  lfi.-  \    1.  lA  N  I'l   ii;;,ini  i^-i 
Electric  M   '   i-  -iiisfactoriiy  meets  the 
criteria  r.i  Mi  \  H  H1  ;'^ 

Thori't    '.■   !!ir  Lii'p.iituii'iit  -^  liiidl 
det   •  ■     i  ition  is  to  classify  the  UL  EVS 
Prograjii  lor  Flfi  trie  Motors  as 
nationally  rt'(  otjnizod  in  the  United 
States  for  th>   ;  n  ;    ses  of  section  345(c) 
of  EPCA.  Th,-  t;)i.!i  ilnt(>rmin;Uinn  is 
effective  u  (II  >ii  tin   ii;t'n>  .iti.^n  ..t  tins 
notice  iti  'l..   ht-cifral  Ketjistt'i 
Notwith^^aJullil^  Mi.    i  ••'!  mF' :!!•■:!!  >  hnal 

determination,  m  'h.  •  .    ■'  'h  it  the  UL 
EVSPrn..r.iii!  f"i  i  l.-.tM    M  '■  .!s  fails  to 
continu.'  i>.  iii.-ci  tur  .  i  H'ti-j  .h  10  CFR 
431.27  for  a  nationally  recognized 
certification  ;  r    :r  im,  the  Department 
can  withdr.i..  ;iiition  after 

following  the  procedural  requirements 
in  10  CFR  431.28(g). 

Issued  in  Washington,  DC.  on  December 
19.  2002. 

David  K.  Garman. 

Assistant  Secretary.  Enei^  Efficiency  and 

Renewable  Energy. 

|FR  D(h:.  02-.12534  Filed  12-26-02:  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

2002  North  American  Industry 
Ctassiflcatton  System — Updates  for 
2007 

AGEfM^Y:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACnON:  Notice  of  request  for  comments 

related  to  potential  revisions  to  the 

North  American  Industry  Classification 

.Svstom  (NAICS)  for  2007. 

summary:  Under  Title  44,  U.S.C. 
3504(e),  the  Office  of  Management  and 
Budget,  through  its  Economic 
Classification  Policy  Committee  (ECPC), 
is  soliciting  public  comment  on  several 
questions  related  to  a  potential  revision 
of  the  North  American  Industry 
Classification  System  (NAICS)'for  2007. 
First,  the  ECPC  is  requesting  feedback 
on  the  relative  priority  that  should  be 
assigned  to  each  of  the  four  underlying 
principles  of  NAICS.  Second,  the  ECPC 
is  seeking  public  comment  on  three 
potential  goals  for  NAICS:  increasing 
NAICS  comparability  within  North 
America;  accounting  for  new  and 
emerging  industries;  and  assessing  the 
desirability  of  achieving  greater  future 
comparability  with  the  industry 
classification  systems  used  in  Europe 
and  the  United  Nations.  The  ECPC  is 
soliciting  public  comment  on  each  of 
these  goals  and  how  they  should  be 
ranked.  Background  information  about 
NAICS'  underlying  principles  and 
potential  goals,  as  well  as  specific 
questions  soliciting  comments  and 
suggestions,  are  provided  in  Parts  I 
through  IV  below.  Third,  the  ECPC  is 
seeking  proposals  for  new  and  emerging 
industries  for  consideration  in  potential 
revisions  to  NAICS  for  2007.  Finally  in 
this  notice  the  ECPC  is  notifying  the 
public  about  procedures  to  announce 
updates  to  NAICS  2002  for  any 
identified  errors  and  omissions. 

In  Part  I,  the  ECPC  is  soliciting  public 
comment  on  the  priority  or  weight  that 
should  be  assigned  to  the  four 
principles  of  NAICS:  apply  the 
production-oriented  conceptual 
framework;  recognize  new  and  emerging 
industries;  maintain  time  series 
continuity  to  the  extent  possible;  and 
strive  for  international  comparability  In 
Part  II.  the  ECPC  is  soliciting  public 
comment  on  the  need  to  expand  North 
American  comparability  during  a  2007 
revision  of  NAICS.  Part  III  includes  a 
solicitation  for  comment  on  the  need  to 
identify  new  and  emerging  industries. 
Part  IV  solicits  public  comment  on  the 
ilcsirability  of  increasing  international 
>  omparability  and  approaches  thai 


could  be  used.  Part  V  solicits  proposals 
that  identify  new  and  emerging 
industries.  Part  VI  presents  notification 
of  a  method  to  publicize  corrections  for 
errors  and  omissions  that  are  identified 
in  NAICS  2002. 

In  soliciting  public  comment  about 
revising  NAICS.  the  ECPC  does  not 
intend  to  open  the  entire  classification 
for  substantial  change  in  2007  The 
ECPC  will  consider  public  <  .iiniji.iit- 
and  proposals  for  changes  i  u 
modifications  that  advance  the  goals  of 
greater  comparability  within  North 
America  and  that  identify  new  and 
emerging  industries.  The  ECPC  is  also 
seeking  comments  on  the  desirability  of 
greater  comparability  with  the  industry 
classifications  used  in  Europe  and  the 
United  Nations  as  well  as  the  preferred 
approach  for  obtaining  greater 
international  comparability.  Although 
changes  to  NAICS  solely  for  the  purpose 
of  enhancing  international 
comparability  are  not  expected  to  be  a 
part  of  the  NAICS  2007  revision, 
changes  that  improve  NAICS  in  other 
ways  and  also  enhance  comparability 
will  be  considered.  The  comments 
received  by  the  ECPC  regarding  the 
desirability  of  international 
comparability  will  be  used  to  compile  a 
set  of  recommendations  for  change  to 
the  international  classification  systems. 
DATES:  To  ensure  consideration  of 
comments  or  proposals  related  to  the 
potential  revision  of  NAICS  for  2007 
detailed  in  this  notice,  comments  must 
be  submitted  in  writing.  Comments  on 
Parts  1  through  IV  should  be  submitted 
as  soon  as  possible  but  no  later  than 
January  27,  2003.  Comments  on  Part  V 
should  be  submitted  as  soon  as  possible 
but  no  later  than  March  28,  2003.  Please 
be  aware  of  delays  in  mail  processing  at 
Federal  facilities  due  to  tightened 
security.  Respondents  are  encouraged  to 
send  both  a  hard  copy  and  a  second 
.  iip\  vin  fax  or  e-mail. 
ADDRESSES:  Comments  and  proposals  in 
response  to  this  notice  should  be 
addressed  to  John  Murphy.  Chair. 
Economic  Classification  Policy 
Committee.  Bureau  of  the  Census.  Room 
2641-3.  Washington.  DC  20233-6500.  It 
is  suggested  that  written  submissions  be 
provided  by  e-mail  to 
John. Bums. Murph\'®census. gov  or  by 
fax  at  (301)  457-1343.  Mr.  Murphy  can 
be  reached  at  (301)  763-5172. 

Electronic  Availability:  This 
document  is  available  on  the  Internet 
from  the  Census  Bureau  Internet  site  at 
h  tip  -.//www. census .gov/epcd/naicsO 7/ 
naics07fr.pdf.  The  NAICS  site  <http:// 
www.  census.gov/epcd/www/naics> 
contains  previous  NAICS  United  States 
Federal  Register  notices,  ECPC  Issues 


Paper.s.  lA  \'(    Rrfmrt^    iluM.urrent 
structur*-  nf  \.\I(  s  I  Mi-d  States  2002, 
and  related  liix  uiiifiitt. 

Public  Hr\ifi\  Rnxfdurf:  All 
comiiit'iits  .md  [jfoposals  riK:eived  in 
rcspmi-,!'  til  thi^  iintK  ('  v\il!  he  available 
i>  n  piifilu    in'-[)f<  tioii  at  !h>'  Bureau  nf 
t!i.'  (  iMisus,  .Suiflrind,  Mcir\l<iiiii    Flca.se 
teleptione  the  Census  Bureau  at  (JUIJ 
763-5172  to  make  .iii  appointment  to 
enter  the  Federal  ( ienter  OMH  will 
publish  all  IX:i'(l  rei  iiniineiidatiiins  fm 
1  h.ini.;ev  to  NAKLS  tor  liOo:"  resultinu 
triiin  tins  notice  in  the  Federal  Register 
fur  review  and  (.oniment  prior  to  fin.il 
a(  tii  m 

FOR  FURTHER  INFORMATION  CONTACT:  iohn 
Murplu  .  ( .ihiir,  !',i  nadiiui  I  .Ict^sitii  ation 
Policy  Committee,  Bureau  of  the 
Census,  Room  2641-3.  Washington.  DC 
20233-6500.  Mr.  Murphy  can  be 
reached  at  (301)  763-5172,  by  fax  at 
(301)  457-1343.  or  by  e-mail  at 
lobn.Bums.Murpby@census.gov. 

SUPPLEMENTARY  INFORMATION:  The 
suppiijnientdr\  inluinidtiun  section  of 
this  notice  is  divided  into  six  parts  and 
an  appendix.  Part  I  provides  background 
on  NAICS  2002  and  solicits  comments 
on  the  prioritization  of  the  four 
principles  of  NAICS;  Part  II  solicits 
views  regarding  the  advisability  of 
increasing  North  American 
comparability;  Part  III  solicits  comments 
on  the  advisability  of  revising  the 
classification  for  new  and  emerging 
industries;  Part  IV  solicits  input  on  the 
desirability  of  increased  international 
comparability  of  industry  statistics;  Part 
V  solicits  proposals  for  new  and 
emerging  industries;  and  Part  VI  notifies 
the  public  of  the  location  where  the 
correction  of  errors  or  omissions  for 
NAICS  2002  will  be  publicized 

Part  I:  Background  of  NAICS  2002 

The  North  American  Industry 
Classification  System  (NAICS)  is  a 
system  for  classifying  establishments 
(individual  business  locations)  by  type 
of  economic  activity  in  Canada.  Mexico, 
and  the  United  States.  Its  purposes  are: 
(1)  to  facilitate  the  collection, 
tabulation,  presentation,  and  aniKsis  of 
data  relating  to  establishments  and   2) 
to  promote  uniformity  and 
comparability  in  the  presentation  and 
analysis  of  statistical  data  describing  the 
North  American  economy  NAICS  is 
used  by  Federal  statistical  agencies  that 
collect  or  publish  data  by  industry.  It  is 
also  widely  used  by  State  and  local 
agencies,  trade  associations,  private 
businesses,  and  other  organizations. 

Mexico's  Instituto  Nacional  de 
Estadistica.  Geografia  e  Informitica 
(INEGI).  Statistics  Canada,  and  the 
United  States  Office  of  Management  and 
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Budget  (QMB).  through  its  Economic 
Ciassifnation  Policy  Committee  (ECPC). 
collaborated  on  NAICS  to  make  the 
industry  statistics  produced  by  the  three 
(  ountries  comparable.  NAICS  is  the  first 
industrv  classification  system 
developed  in  accordance  with  a  single 
principle  of  aggregation,  the  principle 
that  producing  units  that  use  similar 
production  processes  should  be  grouped 
together  in  the  classification  NAICS 
also  reflects  in  a  much  more  explicit 
way  the  enormous  changes  in 
technology  and  in  the  growth  and 
diversification  of  services  thai  have 
marked  recent  decades.  Industrv 
statistics  presented  using  NAICS  are 
comparable,  to  a  limited  extent,  with 
statistics  compiled  according  to  the 
latest  revision  of  the  United  Nations' 
International  Standard  Industrial 
Classification  (ISIC.  Revision  3)  for 
some  sixty  high-level  groupings. 
For  the  three  countries.  NAICS 
provides  a  consistent  framework  for  the 
collection,  tabulation,  presentation,  and 


analysis  of  industr\'  statistics  used  by 
government  pulic.v  analysts,  bv 
academics  and  researchers,  by  the 
business  community,  and  bv  the  public. 
However,  because  of  different  national 
economic  and  institutional  structures  as 
well  as  limited  resources  and  time  for 
constructing  NAICS.  its  structure  was 
not  made  entirely  comparable  at  the 
individual  industrv  level  across  all  three 
countries  For  some  sectors  and 
subsectors.  the  statistical  agencies  of  the 
three  countries  agreed  to  harmonize 
NAICS  based  on  sectoral  boundaries 
rather  than  on  a  detailed  industrv' 
structure.  (The  meaning  of  sectors  and 
subsectors  is  provided  below.)  The 
portions  of  NAICS  that  are  not 
comparable  at  the  detailed  industry 
level  are  delineated  in  Part  11.  below. 
The  four  principles  of  NAICS  are: 
(1)  NAICS  is  erected  on  a  production- 
oriented  conceptual  framework.  This 
means  that  producing  units  that  use  the 
same  or  similar  production  processes 
are  grouped  together  in  NAICS. 


(2)  NAICS  gives  special  attention  to 
developing  production-oriented 
classifications  for  (a)  new  and  emerging 
industries,  (b)  service  industries  in 
general,  and  (c)  industries  engaged  in 
the  production  of  advanced 
technologies. 

(3)  Time  series  continuity  is 
maintained  to  the  extent  possible. 

(4)  The  system  strives  for 
compatibility  with  the  two-digit  level  of 
the  International  Standard  Industrial 
Classification  of  All  Economic  Activities 
(ISIC  Rev.  3)  of  the  United  Nations. 

The  ECPC  is  committed  to 
maintaining  the  principles  of  NAICS  as 
it  develops  further  refinements.  The 
current  request  for  public  comment  on 
questions  related  to  a  potential  revision 
of  NAICS  in  2007  results  directly  from 
the  application  of  the  four  NAICS 
principles. 

NAICS  uses  a  hierarchical  structure  to 
classify  establishments  from  the 
broadest  level  to  the  most  detailed  level 
using  the  following  format: 


Sector  

Subsector 


Industry  Group 
NAICS  Industry 


National  Industry 


Sectors  represent  the  highest  level  of  aggregation.  There  are  20  sectors  in  NAICS  representing 
broad  levels  of  aggregation.  -   ~.  nn      u 

Subsectors  represent  the  next,  more  detailed  level  of  aggregation  in  NAICS.  There  are  100  sub- 
sectors  in  NAICS.  V,  A  ir-c 

Industry  groups  are  more  detailed  than  subsectors.  There  are  317  Industry  groups  in  NAICS. 

NAICS  "industries  are  the  level  that,  in  most  ca.ses.  represents  the  lowest  level  of  three  countrv' 
comparability.  There  are  725  five-digit  industries  in  NAICS. 

National  indusUies  are  the  most  detailed  level  of  NAICS.  These  industries  represent  the  national 
level  detail  necessary  for  economic  statistics  in  an  industry  classification.  There  are  1179  U.S. 
industries  in  NAICS'United  States,  2002.  ^^^ 


The  implementation  of  the  first 
vintage  of  NAICS— NAICS  1997— 
affected  almost  half  of  the  industries 
that  were  available  for  use  under  the 
1987  Standard  Industrial  Classification 
(SIC).  The  application  of  new  concepts. 
new  definitions,  and  the  new  structure 
was  very  disruptive  to  all  users  of  the 
industry  classification.  By  comparison, 
the  changes  for  2002  were  limited  in 
number  and  confined  to  three  of  the 
twenty  NAICS  sectors  and  10  percent  of 
the  NAICS  industries.  In  2002,  NAICS 
was  revised  to  improve  comparability  in 
the  Construction  sector  for  the  three 
countries  and  changes  were  made  to 
identify  Internet  service  providers 
(ISPs),  web  search  portals,  Internet 
auctions,  and  other  activities  not 
adequately  addressed  in  NAICS  1997. 
Complete  details  on  the  2002  revisions 
were  published  in  an  April  20,  2000, 
Federal  Register  notice  (65  FR  21242- 
212K^j  Tiie  industry  changes  for  2002 
did  lead  to  additional  disruption  in 
Federal  statistics  because  of  varv'ing 
implementation  schedules  for  statistical 
agencies.  Implementaticn  of  NAICS  has 
extended  from  1997  with  complete 
implementation  of  the  NAICS  2002 


changes  anticipated  in  2006  or  later. 
During  this  time  period,  various 
statistics  will  continue  to  be  produced 
using  the  1987  SIC,  NAICS  1997,  or 
NAICS  2002.  The  variation  in 
implementation  schedules  is 
unavoidable  because  of  program 
requirements  but  does  cause  problems 
for  data  users  when  their  source  data  are 
based  on  different  classifications  or 
different  versions  of  the  classification. 
Additional  time  series  disruptions  have 
been  limited  because  industry  changes 
for  2002  did  not  significantly  cross 
sector  lines.  A  current  implementation 
schedule  for  the  agencies  participating 
in  the  ECPC  is  available  at:  http:// 
wn-w.census.gov/epcd/www/ 

naicsfed.htm. 

NAICS  represents  a  significant 
improvement  over  the  prev  ious 
classification  systems  used  in  North 
America.  To  ensure  the  relevance, 
accuracy,  and  timeliness  of  the 
classification,  NAICS  is  reviewed  every 
five  years  to  determine  what,  if  any, 
changes  are  required.  The  ECPC 
recognizes  the  costs  involved  when 
implementing  industry  classification 
revisions  in  statistical  programs  and  the 


costs  for  data  users  when  there  are 
disruptions  in  the  comparability  of  data 
The  ECPC  also  recognizes  the  economic, 
policy,  and  statistical  implications  that 
arise  when  the  industrv-  classification 
system  does  not  identify  and  account  for 
important  economic  developments. 
Balancing  the  costs  of  change  against 
the  potential  for  more  relevant  and 
accurate  economic  statistics  requires 
significant  input  from  data  producers, 
data  providers,  and  data  users. 

As  the  ECPC  considers  possible 
changes  for  NAICS  2007.  it  wants  to 
ensure  that  changes  to  the  industrial 
classification  match  the  needs  of  data 
producers  and  users  over  time.  The 
ECPC  is  soliciting  comments  on  the 
priority  and  weight  that  should  be 
assigned  to  each  of  the  four  principles 
of  NAICS: 

1.  Apply  the  production-oriented 
conceptual  framework; 

2.  Recognize  new  and  emerging 
industries; 

3.  Maintain  time  series  continuity  to 
the  extent  possible;  and 

4.  Strive  for  international 
comparability. 
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The  following  NAICS  sectors  are 
currently  comparable  only  at  the  sector 
(two-digit)  level:  utilities,  wholesale 
trade:  retail  trade;  and  public 
administration.  Other  areas  where 
comparability  is  somewhere  between 
the  sector  level  and  the  NAICS  industry 
(five-digit)  level  are:  finance  and 
insurance;  real  estate;  waste 
management  and  remediation  services; 
as  well  as  other  services  including 
personal  and  laundry  services,  and 
religious,  grantmaking,  civic, 
professional  and  similar  organizations. 
Separate  agreements  providing  for 
detailed  industry  comparability  between 
Canada  and  the  United  States  were 
reached  for  the  Utilities.  Retail  Trade, 
and  Finance  and  Insurance  Sectors.  To 
distinguish  the  three  countries'  versions 
of  NAICS.  they  are  called  NAICS 
Canada.  NAICS  Mexico  (SCLAN  Mexico, 
in  Spanish),  and  NAICS  United  States. 

The  ECPC  recognizes  the  need  for 
increasing  the  comparability  of  the 
NAICS  structures  being  used  in  the 
three  countries.  The  ECPC  also 
recognizes  the  time  sensitive  nature  of 
any  revisions  for  2007  and  the  costs  of 
change.  For  this  reason,  the  ECPC  is 
soliciting  public  comment  on  the 
advisability  of  work  to  complete  those 
areas  of  NAICS  where  comparability  is 
currently  at  the  two-digit  (sector)  level 
only.  It  should  be  noted  that  although 
there  is  only  two-digit  comparability  for 
Public  Administration,  the 
governmental  structures  in  each  of  the 
three  countries  are  very  different,  and  a 
need  for  comparable  statistics  within 
the  Public  Administration  sector  at  the 
detailed  industry  level  in  all  three 
cx)untries  has  not  been  identified. 
Furthermore  Wholesale  Trade  was 
revised  during  the  NAICS  2002  review 
and  is  not  a  priority  for  the  ECPC  unless 
change  is  needed  based  on  proposals  for 
new  and  emerging  industries.  In 
addition,  there  is  a  separate  agreement 
between  Canada  and  the  United  States 
in  the  Retail  Trade  sector  at  the  five- 
digit  level.  Although  the  Utilities  sector 
is  of  considerable  interest  throughout 
North  America,  the  current  NAICS 
United  States  structure  is  appropriate 
for  the  current  level  of  deregulation  in 
the  utility  industries,  and  we  have 
complete  agreement  with  Canada  at  the 
five-digit  (NAICS  industry)  level. 

Because  of  resource  constraints,  the 
ECPC  does  not  plan  to  increase  North 
American  comparability  at  this  time. 
The  ECPC  is  soliciting  public  comment 
on  this  position. 


I'arl  111-  New  and  Lmerging  IndustriLvs 

NAICS  was  developed  to  be  a 
dynamic  industry  classification.  Every 
five  years,  the  classification  is  reviewed 
to  determine  the  need  to  identify  new 
and  emerging  industries.  The  ECPC  has 
not.  to  date,  identified  specific  changes 
that  are  needed.  The  ECPC  is  soliciting 
public  comments  on  the  advisability  of 
revising  NAICS  for  new  and  emerging 
industries  in  2007  and  soliciting 
proposals  for  these  new  industries. 

When  developing  proposals  for  new 
and  emerging  industries,  please  note 
that  there  are  two  separate  economic 
classification  initiatives  underway  in 
the  United  States.  NAICS.  the  industry 
classification,  is  the  subject  of  thi^ 
notice.  The  North  American  Product 
Classification  System  (NAPCS)  will 
complement  the  NAICS  industry  system 
and  provide  an  alternate  way  of 
classifying  output.  Comments  on 
NAPCS  are  not  being  sought  through 
this  notice.  NAICS  was  developed  to 
classify  units  according  to  their 
production  function.  NAICS  results  in 
industries  that  group  units  undertaking 
similar  activities  using  similar  resources 
but  does  not  necessarily  group  all 
similar  products  or  outputs.  NAPCS  is 
being  developed  to  classify  the 
productive  economic  activities  of  units 
through  their  products  or  transactions, 
within  a  demand-based  conceptual 
framework.  For  example,  the 
hypothetical  product  of  a  flu  shot  can  be 
provided  by  a  doctor's  office,  a  hospital, 
or  a  walk-in  clinic.  These  three  units  are 
classified  to  three  different  NAICS 
industries;  if  data  users  want 
information  about  all  flu  shots  provided, 
they  must  be  able  to  identify  the 
individual  products  coming  out  of  the 
units.  In  many  cases,  the  need  for 
specific  statistical  data  is  better 
addressed  with  product  data  crossing 
industries  rather  than  with  the  creation 
of  a  new  industry.  This  is  particularly 
true  with  NAICS,  which  groups 
establishments  into  industries  based  on 
their  production  function.  Proposals  for 
new  industries  in  NAICS  for  2007  will 
be  evaluated  within  the  context  of  both 
the  industry  and  product  classification 
systems  to  determine  the  most 
appropriate  resolution.  Certain 
proposals  may  be  more  adequately 
addressed  through  the  identification 
and  collection  of  product  data.  For  a 
detailed  description  of  the  NAPCS 
initiative  sw  the  April  16.  1999, 
Federal  Rpsister  notice  (64  FR  18984- 
18989)  available  at  http:// 
www.census.gov/napcs. 


I'ari  l\    (  omparabihtv  With  the 
IndusfrA  ('la.ssifii  ations  Us<*d  in  hiirope 
and  the  I'mlpd  Nations 

As  dt).si:ril»f  1  m  I'.irt  1  of  this  notice, 
one  of  the  prim  ipl'^  of  NAICS  is 
comparability  with  the  International 
Standard  Industrial  Classification  (ISIC) 
of  the  United  Nations.  The  Statistical 
Classification  of  Economic  Activities  in 
the  European  Community  (NACE)  is 
derived  directly  from  ISIC.  Over  the  past 
two  years,  an  international  working 
group  with  representatives  from 
Eurostat.  INEGl  of  Mexico.  Statistics 
Canada,  the  United  Nations,  and  the 
United  States  has  studied  ISIC,  NACE, 
and  NAICS.  This  group  has  identified 
the  current  classification  systems' 
similarities  and  differences,  beginning 
with  underlying  concepts  and 
continuing  to  the  detailed  levels.  The 
study  is  a  multi-year  initiative 
beginning  with  a  detailed  review  of  the 
systems  and  continuing  in  future  years 
with  recommendations  for  change  to 
ISIC  and  potentially  changes  to  NACE 
and/or  NAICS  that  would  lead  to  greater 
comparability  of  data  resulting  from  the 
application  of  these  systems.  Each  year, 
a  review  of  the  status  and 
recommendations  from  this  study  is 
conducted  with  a  decision  to  continue 
or  stop  made  by  the  sponsoring 
agencies.  The  current  phase  of  the  study 
calls  for  public  input  on  the  advisability 
of  modifying  industrial  classifications  to 
foster  greater  international 
comparability. 

Improved  international  comparability 
for  NAICS  can  be  attained  using  several 
different  approaches: 

•  Concordance — The  simplest 
approach  for  improving  comparability  is 
to  create  a  concordance  between  ISIC 
and  NAICS  and  a  concordance  between 
NACE  and  NAICS  showing  differences 
and  similarities  of  the  classification 
systems.  While  straightforward  to 
construct,  concordances  become 
problematic  because  industries  or 
combinations  of  industries  in  one 
classification  do  not  link  directly  to  an 
industry  in  the  other  classification. 
Rather  it  is  common  for  parts  of 
multiple  industries  in  one  system  to 
link  to  one  or  more  industries  in  the 
other  sv!:trm.  making  it  very  difficult  to 
separ.Uf  thf    parts  '  from  the  industry 
total.  As  one  aspect  of  the  comparability 
study,  the  working  group  is  developing 
these  concordances.  Upon  their 
completion,  the  full  concordances 
between  ISIC  and  NAICS  U.S.  and 
NACE  and  NAICS  U.S.  will  be  available 
for  review  at:  http://www.census.gov/ 
epcd/naics02/concordances. 

•  Limited  Changes  in  NAICS — A 
second  approach  is  to  aim  for 
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comparability  at  sectoral  levels  such  as 
manufacturing,  retail  trade,  and  services 
or  at  some  level  belovk-  the  sector  level. 
This  approach  wiii  require  changes  to 
the  underlying  classification  systems 
and  would  require  changes  to  specific 
industries,  sometimes  creating  new 
industries  or  moving  part  of  one 
industry-  to  another  industry  The 
international  working  group  has 
developed  an  illustrative  hypothetical 
scenario  that  represents  one  wav  thai 
the  differences  in  classifications  cnu\d 
be  resolved.  The  scenario,  summarized 
in  Appendix  I  of  this  notice,  creates  a 
structure  separate  from  NAICS  that 
could  form  the  basis  for  a 
recommendation  for  a  new  structure  for 
ISIC  With  this  scenario,  comparability 
could  be  obtained  for  290  detailed 
groupings  and  94  related  aggregaHons  of 
those  detailed  groupings  by  making 
adjustments  to  45  NAICS  U.S.  national 
industries.  The  scenario  structure  would 
redefine  the  ISIC  industries  and  bring 
them  into  agreement  with  the  principles 
and  concepts  of  N.MCS   When 
combined  with  the  45  changes  to  NAICS 
U.S.  summarized  in  Appendix  I.  the 
results  would  reduce  or  eliminate  the 
many-to-many  relationships  associated 
with  moving  parts  of  industries  This 
scenario  is  presented  as  an  illustration 
of  how  comparability  could  be 
improved  while  minimizing  changes  to 
NAICS.  It  does  not  represent  the 
position  of  the  United  States  or  the 
statistical  agencies  represented  on  the 
ECPC.  The  scenario  is  exactly  that,  an 
illustration  developed  using  the 
principles  of  NAICS  as  one  possible  wav 
to  resolve  the  differences  presented  in 
the  concordances  prepared  by  the 
working  group  if  comparability  beyond 
those  concordances  is  determined  to  be 
desirable  based  on  the  comments 
received  in  response  to  this  notice. 

•  New  Common  Classification 
System— Another  approach  would  be  to 
adopt  a  single  classification  system  and 
asso(  iated  numbering  system  that  all 
countries  and  all  statistic;  1  agencies 
would  use.  This  approach  is  deemed  to 
be  infeasible  because  of  its  cost, 
significant  differences  in  the  underlying 
conceptual  foundations  of  existing 
classification  systems,  and  the  time  it 
would  take  to  negotiate  and  implement 

The  ECPC  is  soliciting  public 
comment  on  several  issues  related  to 
comparability  of  international  statistical 
data: 

1.  The  need  for  greater  comparability 
of  international  data; 

2.  The  preferred  approach  for 
improving  comparability — concordance 
limited  changes  in  NAICS.  or  a  new 
common  classification  system; 


3.  The  advisability  ol  making  changes 
to  NAICS  in  order  to  obtain  greater 
comparability  with  NACE  and  ISIC  and 
the  relative  amount  of  change  that 
would  be  supported  in  order  to  align 
with  a  new  international  standard  based 
on  the  principles  of  NAICS;  and 

4  The  usefulness  of  the  scenario 
discussed  m  Append i.\  I  Responses  to 
this  query  will  be  used  in  formulating 
future  recommendations  for  changes  to 
ISIC. 

Part  V.  Proposals  To  Identif\  New  and 
Emerging  Industries  for  NAICS  2007 

The  ECPC  IS  soliciting  proposals  for 
changes  to  NAICS  United  States  to 
account  for  new  and  emerging 
industries.  Proposals  will  be  collected, 
reviewed,  and  analyzed.  As  necessary, 
proposals  for  change  will  be  negotiated 
with  our  partners  in  Canada  and 
Mexico  When  this  process  is  complete, 
OMB  will  publish  a  Federal  Register 
notice  that  presents  the  ECPC 
recommendations  for  additional  public 
comment  prior  to  a  final  determination 
of  changes  to  NAICS  for  2007. 

Proposals  for  new  industries  will  be 
evaluated  using  a  variety  of  criteria.  As 
previously  mentioned,  all  proposals  will 
he  evaluated  based  on  the  application  of 
the  production  function,  their  impact  on 
comparability  with  North  America  and 
others,  and  their  effect  on  time  series. 
For  any  proposals  that  cross  three- 
country  levels  of  agreement, 
negotiations  with  Canada  and  Mexico, 
our  partners  in  NAICS,  will  also  affect 
the  recommendations  for  those 
proposals  In  addition,  other  criteria 
may  influence  recommendations  for 
adoption  From  a  practical  standpoint. 
industries  must  be  of  appropriate  size. 
At  the  national  level,  this  is  generally 
not  a  major  concern  but  there  are  a 
variety  of  statistical  programs  that 
produce  industry  data  at  the  regional. 
State,  MSA,  or  even  county  or  local 
level.  Proposed  industries  must  include 
a  sufficient  number  of  estabhshments  so 
that  Federal  agencies  can  publish 
industry  data  without  disclosing 
information  about  the  operations  of 
individual  firms.  The  ability  of 
government  agencies  to  classif\'.  collect. 
and  publish  data  on  the  proposed  basis 
will  be  taken  into  account.  Proposed 
changes  must  be  such  that  they  can  be 
applied  by  agencies  within  their  normal 
processing  operations.  Any 
recommendations  for  change  forwarded 
by  the  ECPC  for  consideration  will  also 
take  into  account  the  cost  of  making  the 
changes.  These  costs  can  be 
considerable  and  the  availability  of 
funding  to  make  changes  is  a  critical 
consideration. 


Proposals  for  new  or  revised 
industries  should  be  consistent  with  the 
production-oriented  conceptual 
framework  incorporated  into  the 
principles  of  NAICS.  When  formulating 
proposals,  please  note  that  an  industr>' 
classification  system  groups  the 
economic  activities  of  producing  units. 
which  means  that  the  activities  of 
similar  producing  units  cannot  be 
separated  in  the  industry  classification 
system.  Proposals  for  changes  to  NAICS 
industry  classifications  must  be  in 
writing  and  include  the  following 
information: 

(a)  Specific  detail  about  the  economic 
activities  to  be  covered  by  the  proposed 
industry,  especially  its  production 
processes,  specialized  labor  skills,  and 
any  unique  materials  used.  This  detail 
should  demonstrate  that  the  proposal 
groups  establishments  that  have  similar 
production  processes  that  are  unique 
and  clearly  separable  from  the 
production  processes  of  other 
industries. 

(b)  Specific  indication  of  the 
relationship  of  the  proposed  industry  to 
existing  NAICS  United  States  six-digit 
industries. 

(c)  Documentation  of  the  size  and 
importance  of  the  proposed  industry  in 
the  United  States. 

(d)  Information  about  the  proposed 
industry  in  Canada  and  Mexico,  if 
available. 

The  ECPC  is  soliciting  proposals  for 
specific  new  and  emerging  industries 
for  consideration  during  a  potential 
revision  to  NAICS  for  2007  that  conform 
to  the  NAICS  principles  and  provide  the 
supporting  information  listed  above 

Part  VI.  Changes  To  Account  for  Errors 
and  Omissions  in  NAICS  2(>(i2 

No  significant  errors  or  omissions 
have  been  identified  in  NAICS  2002. 
Any  errors  or  omissions  that  are 
identified  in  the  future  will  be  corrected 
and  posted  on  the  official  NAICS  Web 
site  at  http://www.census.gov/naics. 

Appendix  I.  A  Possible  Scenario  for 
Greater  Comparability  of  Industrial 
Statistics 

A  working  group  with  representation 
ft-om  Eurostat,  INEGI.  Statistics  Canada, 
the  United  Nations  Statistics  Division, 
and  the  United  States  has  generated  an 
illustrative  scenario  of  one  way  to 
bridge  the  differences  between  NAICS 
and  ISIC,  the  international  standard  of 
the  United  Nations.  This  scenario 
provides  differing  levels  of 
comparability  based  on  the  perceived 
need  for  comparable  data  for  analytical 
purposes.  The  hypothetical  scenario 
incorporates  approximately  94  aggregate 
categories  and  290  comparable 
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groupings  at  the  most  detailed  level. 

The  structure  below  is  a  summary  of  the 
scenario  stnn  iur>'  <  ninp.ired  to  NAICS. 

NAICS 

Scenario 

Agriculture.  Forestry.  Fishing  and  Hunting 

Mining  

Utilities  

Construction  

-33     Manutaclunng  


1  1 
21 
22 
23 
31 

42  Wholesale  Trade  

44  45     Retail  Trade   

48  49     Transportation  and  WaretTOusir>g  

51  Information  

52  Finar>ce  arxl  Insurance  ....- 

53  Real  Estate  and  Rental  and  Leasing 

54  Professional.  Scientific  and  Technical  Services 

•>:)  Md.'iagomtjnt  ol  Companies  and  Enterpnses 


A  Agriculture,  Forestry.  Fishing,  and  Hunting. 

B   Mining 

C    Utilities 

D   Construction 

E- F    Manutaclunng 

G   Wholesale  and  Retail  Trade 

H.  Transp<;riation  and  Storage. 
I.  Information 
K   Finance  and  insurance 
L   Real  Estate  and  Rental  and  Leasing 

M   Protessionai    Scientitic  and  Technical  Services,  (including  manage- 
ment of  companies  and  enterpnses). 


56 

Administrative  and  Support  and  Waste  Management  and  Remedi- 

N   Administrative  and  Support  Services. 

ation  Services 

R   Sanitation 

61 

Educational  Services  

O  Education 

R? 

Health  Care  and  Social  Assistance 

P  Health  and  Social  Services     ~ 

71 

Arts,  Entertainment  and  Recreation  

O  Arts   Entertainment  and  Recreation 

72 

Accommodation  and  Food  Services    

J  Hotels  and  Restaurants 

81 

Other  Services  {except  Public  Adrmnistration)  

S  Repair  and  Maintenance 
T  Other  Services 

92 

Public  Administration  

U   Put>lic  Administration 

V.  Extraterntonal  Organizations  and  Bodies 

W.  Pnvate  Households  with  Employed  Persons 

The  main  concepts  of  NAICS. 
including  the  production  function 
orientation,  formed  the  basis  for  the 
hypothetical  scenario.  A  number  of 
these  concepts,  as  reflected  in  the 
scenario,  will  represent  considerable 
disruption  for  ISIC  and  NACE  but  do 
not  affect  NAICS.  For  example,  the 
repair  and  maintenance  of  all 
manufactured  goods  (except  personal 
and  household  goods)  is  currently 
included  in  manufacturing  for  ISIC  and 
NACE  but  is  already  a  separate  sector  in 
NAICS.  The  scenario  includes  a  separate 
aggregation  for  repair  and  maintenance 
facilities  that  would  potentially  pull 
from  all  manufacturing  industries  in 
NACE  and  ISIC.  In  addition,  the  repair 
and  maintenance  of  personal  and 
household  goods  is  currently  included 
in  the  trade  area  of  both  ISIC  and  NACE. 
That  would  also  have  to  be  separately 
identified  or  moved  to  a  new  category 
under  the  scenario  presented  above.  A 
similar  situation  exists  for  installation  of 
machinery,  generally  in  construction  in 
the  scenario  but  in  manufacturing  for 
ISIC  and  NACE. 

Under  the  scenario,  ISIC  and  NACE 
would  adopt  the  NAICS  treatment  of  the 


Information  sector.  This  would  cause 
disruption  to  their  services  and 
manufacturing  sectors  (as  was  the  case 
when  NAICS  was  implemented  in  the 
United  States.)  Additionally.  ISIC  and 
NACE  do  not  currently  distinguish 
between  electrical  and  electronic  goods. 
One  of  the  hallmarks  of  NAICS  was  an 
aggregation  for  "high  tech" 
manufacturing  which  includes 
computers,  electronic  components, 
technical  instrumentation,  and  similar 
manufacturing.  The  scenario  presented 
by  the  working  group  retains  this 
concept. 

The  scenario  also  contains  groupings 
^o'  mining  support  services  and 
.Qucational  support  services.  These 
groupings  do  not  currently  exist  in  ISIC 
or  NACE.  ISIC  and  NACE  would  also 
face  considerable  disruption  in  creating 
a  grouping  for  scenic  and  sit^litseeing 
transportation  that  is  currently 
dispersed  by  mode  of  transportation. 

On  the  NAICS  side,  there  are  a 
smaller  number  of  concepts  that  would 
have  to  be  modified  or  adopted  The 
most  significant  would  l>e  the  creation 
of  a  cargo  handling  grouping  that  is  not 
dependent  on  the  mode  of 
transportation.  Currently,  NAICS 


nip 


,i  morr 
't  ttir  i^li  -till,  tare.  This 
ttii  in  yi  tti.  Ileal  scenario 
I  t>  is  bd.sid  on  the  concept 


separates  cargo  handling  by  the  mode  of 
transportation  served.  This  change 
would  acknowledge  that  large  portions 
of  cargo  handling  activities  are  actually 
multi-modal. 

One  potential  result  of  this  study  is 
the  adoption  of  a  new  ISIC  structure 
based  on  the  scenario  and  the  concepts 
of  NAICS.  NACE  is  derived  bom  ISIC 

and  roprr-'iPnt.s  ,i  morr'  detailed 
break  I 
summ 
and  it 

of  the  lilt 

chant!  in.' 
AmtT!  .1  .iml  Europe  th.it  \\  'luid  be 
necessary  to  provide  data  comparable  to 
the  new  structure  of  I.SIf 

Imparts  of  the  Hvpofhetn  al  Scenario 
on  the  Kxisting  (;la.s.sifH  ations  I  sed  m 
the  I  nited  States  and  Kurope 

There  are  1179  industries  in  NAICS 
United  States  2002  Of  these  detailed 
industries,  the  hypothetical  scenario 
would  require  45  to  split  (4  percent). 
Each  affected  NAICS  sector  is  listed 
followed  by  the  number  of  6-digit 
industries  in  that  sector.  These  splits  are 
distributed  as  follows: 


rii.itional  standard  (ISIC) 
Hid  the  imp<)^  '    ^n  N'urth 


Sector  11.  Agriculture,  Forestry,  Fishing  and  Hunting 

Sector  21.  Mining  

Sector  22.  Utilities  

Sector  31-33,  Manufacturing , 

Sector  42.  Wholesale  Trade  

Sector  48-49.  Transportation  and  Warehousing  

Sector  54,  Professional.  Scientific,  and  Technical  Services 


4  (of  64)  indusUy  splits. 

3  (of  29)  industry  splits. 
1  (of  10)  industry  split. 

25  (of  473)  industry  splits. 

1  (of  71)  industry  split. 

4  (of  57)  industry  splits. 

2  (of  47)  industry  splits. 
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Sector  56.  Administrative  and  Support  and  Waste  Management  and  Remediation  Services 

Sector  81.  Other  Services  (except  Public  Administration)  

Sector  92.  Public  Administration  

Total  U.S.  industry  splits 


1  (of  43)  industry  split. 

1  (of  49)  industry  split. 

2  (of  29)  industry  splits. 


45  (of  1179)  industry  splits. 


Resolution  of  these  splits  could 
involve  the  identification  of  new 
separate  industrie.s  or  moving  part  of 
one  industry  to  another  industry.  The 
ECPC  prefers  the  approach  of 
identifying  .separate  industries  if  at  all 
possible  within  the  constraints  on 
industr>'  definition  that  exist  in  NAICS 
Industry  classifications  must  cover  the 
universe  of  economic  activities.  Splits 
in  the  list  dbove  may  be  technical  splits 
that  would  have  little  or  no  impact  on 
NAICS  time  series  if  moved.  For 
example,  the  split  of  an  industr\'  for 
manufacturing  electric  trackless  trolley 
buses  is  not  anticipated  to  affect  any 
NAICS  industries  because  no  evidence 
has  been  found  that  this  activity 
actually  takes  place  m  the  United  States 
Similarly,  a  split  for  the  production  of 
town  gas  would  not  affect  NAICS 
United  States  because  that  activity, 
while  occurring  in  other  parts  of  the 
world,  is  no  longer  significant  in  the  US. 
if  it  exi.sfs  at  all.  These,  as  well  as  more 
significant  splits,  are  included  in  the  45 
splits  listed  above. 

It  is  important  to  note  that  major 
concepts  in  NAIC>S  and  nia|iir 
accomplishments  in  the  identification  of 
service  industries  are  largely  untouched 
by  this  scenario.  There  are  no  changes 
in  Sector  51.  Information;  there  are  two 
splits  in  Sector  54,  Frofessuinal, 
Scientific,  and  Technical  Services  (one 
marginal,  one  that  could  create  two  new- 
industries  minimizing  its  impart)  Of 
the  45  industries  that  would  need  to  be 
split  under  this  scenario,  over  half  are 
"other"  or  "all  other"  industries.  There 
are  several  cases  where  the  industry 
splits  are  of  sufficient  size  to  consider 
creation  of  new  industries  for  the  parts 
rather  than  combining  the  parts  with 
existing  industries  and  disrupting 
additional  industries  In  the  balance  of 
the  cases,  there  is  either  a  strong 
production  function  justification  for  the 
move  or  the  industry  did  not  conform  to 
the  production  function  criteria  used  in 


NAICS,  Changes  were  considered  based 
on  the  production  function  during  the 
initial  development  of  NAICS  but 
existing  industries  with  no  request  for 
change  were  not  completely  reca.st. 
particularly  in  the  manufacturing  sector. 
In  summary,  the  45  split  industry 
portions  represent  various  levels  of 
significance  Manv  of  the  significant 
changes  could  represent  new  industries, 
thereby  minimizing  implementation 
effects:  smaller  changes  would  need  to 
be  added  to  existing  industries  in 
NAICS,  thereby  increasing  the  number 
of  detailed  industries  with  content 
changes  and  potential  time  series 
breaks. 

There  are  a  number  of  sectors  in 
N.\1CS  United  States  that  have  no  split 
industries  under  the  hypothetical 
scenario  These  include  Sector  23 
Construction;  Sector  44-45.  Retail 
Trade;  Sector  51.  Information:  Sector  52, 
Finance  and  Insurance:  Sector  53.  Real 
Estate  and  Rental  and  Leasing;  Sector 
55,  Management  of  Companies  and 
Enterprises:  Sector  61,  Education:  Sector 
62,  Health  Care  and  Social  Assistance; 
Sector  71,  Arts.  Entertainment,  and 
Recreation;  and  Sector  72, 
.Accommodation  and  Food  Services, 

If  the  detailed  changes  were 
implemented  as  described  in  the 
scenario  bv  all  parties,  each  would  be 
able  to  maintain  its  own  nomenclature 
and  coding  structure  but  aggregate  to  a 
common  standard  using  predetermined 
industry  relationships.  Comparable 
building  blocks  would  allow  automated 
regrouping  or  aggregation  of  NAICS  U.S. 
data  to  a  common  international 
standard   The  key  to  this  type  of 
conversion  is  the  comparability  of  the 
building  blocks.  The  scenario  developed 
bv  the  working  group  is  one  possible 
way  to  align  the  content  of  the  building 
blocks.  This  scenario  represents  a  minor 
adjustment  to  industry  details  for 
NAICS  United  States. 

If  there  were  a  desire  to  make  only 
those  changes  necessary  for 


comparability  at  the  aggregated 
structure  level  shown  in  the  summary 
above,  approximately  10  industries 
would  be  split  across  existing  NAICS 
sectors.  These  splits  may  or  may  not  be 
of  appropriate  size  to  create  separate 
industries.  In  cases  where  they  are  not 
of  sufficient  size  or  specialization,  the 
split  portion  would  need  to  move  from 
one  sector  to  another  and  be  combined 
with  an  existing  industry  in  the  target 
sector.  The  remaining  35  split  industries 
identified  in  the  scenario  would  require 
resolution  within  an  existing  NAICS 
sector.  Examples  of  cross  sector  changes 
included  in  the  scenario  are: 

•  Integrated  growing  of  grapes  and 
production  of  wine  would  move  from 
manufacturing  to  agriculture: 

•  Long  distance  water  pipelines  with 
no  treatment  activity  would  move  from 
utilities  to  transportation; 

•  Factory  fish  processing  ships  that 
also  fish  (rather  than  serve  as  collection 
points  for  a  fleet  of  related  fishing 
vessels)  would  move  from 
manufacturing  to  fishing: 

•  Ship  hold  cleaning  services  would 
move  from  transportation  to 
administrative  and  support  services: 
and 

•  Automobile  emission  and  safety 
inspection  services  would  move  from 
repair  and  maintenance  to  professional 
services. 

The  examples  above  are  not 
exhaustive,  but  they  are  reflective  of  the 
type  and  significance  of  changes 
required  under  the  scenario.  A  full  list 
of  the  45  industries  that  would  require 
content  splits  under  this  scenario  is 
available  for  review  at:  http:// 
]A-ww. census.gov/epcd/naics/ 
intematworkgrp. 

There  are  503  industries  in  NACE  Rev 
1.  Of  these  detailed  industries,  the 
hypothetical  scenario  would  require  246 
to  split  (49  percent).  These  splits  are 
distributed  as  follows: 


Section  A.  Agricuhare.  hunting  and  forestry  

Section  B,  Fishing  

Section  C,  Mining  and  quarrying  " 

Section  D,  Manufacturing  

Section  E,  Electricity,  gas  and  water  supply  -> •" 

Section  F,  Construction  •••••• • j ; 'J"u'""""l""ij 

Section  G.  Wholesale  and  retail  trade;  repair  of  motor  vehicles,  motorcycles  and  personal  and  household 

goods. 

Section  H,  Hotels  and  restaurants  •• 

Section  I.  Transport,  storage  and  communication 

Section  ),  Financial  intermediation 


7  (of  14)  industry  splits. 
2  (of  2)  industry  splits. 
14  (of  16)  industry  splits. 
143  (of  241)  industry  spliU. 
1  (of  4)  industry  split. 

7  (of  17)  industry  splits. 
9  (of  77)  industry  splits. 

I  (of  9)  industry  split. 

II  (of  21)  industry  spliu. 

8  (of  12)  industry  splits. 


7«>5()f. 
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Section  K,  Real  estate,  renting,  and  business  activities  

Section  L.  Public  administration  and  defense;  compulsory  social  security 

Section  M,  Education  

Section  N,  Health  and  social  work  

Section  O.  Other  community.  so<:ial  and  personal  service  activities  

Total  European  NACE  splits 


16  (Of  37)  industry  splits. 
7  (of  10)  industry  splits. 
1  (of  6)  industry  split. 
4  (of  7)  industry  splits. 
15  (of  28)  industry  splits. 
246  industry  splits. 


Only  10  of  the  20  NAICS  sectors 
include  split  industries  while  all 
sections  of  NACE  (except  private 
households  and  extraterritorial 
organizations  and  bodies)  contain  splits. 

A  detailed  listing  of  this  scenario  is 
available  for  review  at:  bttp:// 
www.census.gov/epcd/naics/ 


internatworkgrp.  It  is  important  to  note 
that  this  is  one  view  of  how 
comparability  could  be  increased,  but  it 
does  not  represent  the  only  option  that 
could  be  considered  during  future 
revisions  of  NAICS  in  the  United  States. 
In  addition  to  the  det.tii-  i  ;>  i      iintical 
scenario,  the  web  page  contains  the 


detailed  reports  of  the  working  group 
and      hi    'lated  documentation  for 
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Administrator,  Office  of  Information  and 

Regulatory  Affairs. 

(FR  Dor  02-32663  Filed  12-26-02;  8:45  am] 


Friday. 

December  2".  2002 


e    F=1 


Part  X 


Environmental 
Protection  Agency 


40  CFR  Part  82 

Proteclion  of  Straiospht  rit    t)/<>m; 
.Vlkxation  of  Essential  I  sc    Allo\\aiices  tor 
(  alt  ndar  Year  2003:  Final  Rule 


79508 


Ffderal   Rft^istt-r 


()7.  No.   24M  Tridrtv,  D*'(  »'iiiher  27,  2002    Kulfs  ami   R.'mildtiniis 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL    7430   7] 
RIN  206(V  AK48 

Protection  of  Stratospheric  Ozone: 
Allocation  of  Essential  Use  Allowances 
tor  Calendar  Year  2003 

AGENCY:  Liivinmiiieiiial  Protection 
\'.;!    v{EPA). 
action:  Fin''  -ule. 

summary:  With  this  action.  EPA  is 
dilucating  essential  use  allowances  for 
import  and  production  of  class  I 
stratospheric  ozone  depleting 
substances  (ODSs)  for  calendar  year 
2003.  Essential  use  allowances  enable  a 
person  to  obtain  controlled  class  I  ODSs 
as  an  exemption  to  the  regulatory  ban  of 
production  and  import  of  these 
chemicals,  which  became  effective  on 
January  1.  1996.  EPA  allocates  essential 
use  allowances  for  exempted  production 
or  import  of  a  specific  quantity  of  class 
1  ODS  solely  for  the  designated  essential 
purpose.  Today  EPA  is  finalizing  the 
allocations  proposed  in  the  Federal 
Register  on  November  6.  2002  (67  FR 
67581).  These  allocations  total  3.270 
metric  tons  of  chlorofiuorocarbons  for 
use  in  metered  dose  inhalers,  and  13.2 
metric  tons  of  methyl  chloroform  for  use 
in  the  U.S.  Space  Shuttle  and  Titan 
Rocket  programs. 

DATES:  This  final  rulemaking  is  effective 
December  27.  2002. 

ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  contained  in  EPA  Air 
Docket  No.  A-93-39.  The  Air  Docket  is 
located  at  EPA  West  Building.  Room 
B102,  1301  Constitution  Avenue,  NW., 
Washington.  DC.  20460.  The  Air  Dockc. 
is  open  from  8:30  a.m.  until  4:30  p.m. 
Monday  through  Friday.  EPA  may 
charge  a  reasonable  fee  for  copying 
f)iirV>>t  mut'TiHl's 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Monroe,  by  regular  mail:  U.S. 
Environmental  Protection  Agency, 
Global  Programs  Division  (62051).  1200 
Pennsylvania  Avenue.  NW.. 
Washington,  DC.  20460;  by  telephone: 
(202)  564-9712;  or  by  email: 
mnnrnr  ■,■■- ■•»■"'?•,•',-;  ^-n- 

SUPPLEMENTARY  INFORMATION: 

I  .ible  of  Contents 

1.  Basis  for  Allo<:ating  Essential  Use 
Allowances 

A.  Wlial  Are  Cssential  Use  Allowances? 

B.  Under  What  Authority  Does  EPA 
Allix;alH  Essential  Use  Allowances? 

C.  What  Is  the  Process  for  Allocating 
Essential  Use  Allowances? 


II.  Response  to  Comments 

III.  Allocation  of  Essential  Use  Allowances 

for  Calendar  Year  2003 
rv.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Trit>al 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13211:  Actions  that 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

I.  National  Technology  Transfer  and 
Advancement  Act 

[.  Congressional  Review  Act 
V.  Judicial  Review 

T   Basis  for  Alloc  atinij  F,.sspntial  use 
V I  low  a  111  f> 

A.  What  Are  Essential  Use  Allowances? 

Essential  use  allowances  are 
allowances  to  produce  or  import  certain 
ozone-depleting  chemicals  in  the  U.S. 
for  purposes  that  have  been  deemed 
"essential"  by  the  Parties  to  the 
Montreal  Protocol  and  the  U.S. 
Government. 

The  Montreal  Protocol  on  Substances 
that  Deplete  the  Ozone  Layer  (Protocol) 
is  the  international  agreement  to  reduce 
and  eventually  eliminate  the  production 
and  consumption  '  of  all  stratospheric 
ozone  depleting  substances  (ODSs).  The 
elimination  of  production  and 
consumption  of  class  I  ODSs  is 
accomplished  through  adherence  to 
phase-out  schedules  for  specific  class  I 
ODSs.^  including:  chlorofiuorocarbons 
(CFCs).  halons,  carbon  tetrachloride, 
methyl  chloroform,  and  methyl 
bromide.  As  of  Januar\'  1.  1996. 
production  and  import  of  most  class  I 
ODSs  were  phased  out  in  developed 
countries,  including  the  United  States. 

However,  the  Protocol  and  the  Clean 
Air  Act  (Act)  provide  exemptions  that 
allow  for  the  continued  import  and/or 
productron  of  class  1  ODS  for  specific 
uses.  Under  the  Protocol,  exemptions 
may  be  granted  for  uses  that  are 
determined  by  the  Parties  to  be 
"essential."  Decision  rV/25.  taken  by  the 
Parties  to  the  Protocol  in  1992, 
established  criteria  for  determining 


whether  a  specific  usr  shnulH  hr 
approved  as  esspiiti.i!   <iini  '.•■t  ii.r'h  !!■!' 
international  prui  rs^  |r,r  making 
determinations  ul  fsbenti,i!i!\    Tho 
criteria  for  an  essential  us<    a^  -,.  t  fnrth 
in  paragraph  1  iifntMisiiiii  1\'  J")   .in'thf 
following: 

"(a)  that  a  use  of  a  controlled  substance 
should  qualify  as  "essential"  only  if: 

(i)  it  is  necessary  for  the  health,  safety  or 
is  critical  for  the  functioning  of  society 
(encompassing  cultural  and  intellectual 
aspects):  and 

(ii)  there  are  no  available  technically  and 
economically  feasible  alternatives  or 
substitutes  that  are  acceptable  from  the 
standpoint  of  environment  and  health; 

(b)  that  production  and  consumption,  if 
any.  of  a  controlled  substance  for  essential 
uses  should  be  permitted  only  if: 

(i)  all  economically  feasible  stepis  have 
been  taken  to  minimize  the  essential  use  and 
any  associated  emission  of  the  controlled 
substance:  and 

(ii)  the  controlled  substance  is  not 
available  in  sufTicient  quantity  and  quality 
from  existing  stoi:ks  of  banked  or  recycled 
controlled  substances,  also  bearing  in  mind 
(he  developing  countries'  need  for  controlled 
substances." 

B.  Under  What  Authority  Does  EPA 
Allocate  Essential  Use  Allowances? 

Title  VI  of  the  Act  implements  the 
Protocol  for  the  United  States. '  Section 
604(d)  of  the  Act  authorizes  EPA  to 
allow  the  production  of  limited 
quantities  of  class  1  ODSs  after  the  phase 
out  date  for  the  following  essential  uses: 

(1)  Methyl  Chloroform,  "solely  for  use 
in  essential  applications  (such  as 
nondestructive  testing  for  metal  fatigue 
and  corrosion  of  existing  airplane 
engines  and  airplane  parts  susceptible 
to  metal  fatigue)  for  which  no  safe  and 
effective  substitute  is  available."  EPA 
issues  methyl  chloroform  allowances  to 
the  U.S.  Space  Shuttle  and  Titan  Rocket 
programs. 

(2)  Medical  Devices  (as  defined  in 
section  601(8)  of  the  Act),  "if  such 
authorization  is  determined  by  the 
Commissioner  [of  the  Food  and  Drug 
Administration!,  in  consultation  with 
the  Administrator  [of  EPAl  to  be 
necessary  for  use  in  medical  devices." 
EPA  issues  allowances  to  manufacturers 
of  metered-dose  inhalers,  which  use 
CFCs  as  propellant  for  the  treatment  of 


<  "(k)nsumption"  is  defined  as  the  amount  of  a 
sut>slance  produced  in  ttie  United  Slates,  plus  the 
amount  imported  into  the  United  Slates,  minus  the 
amount  exported  to  Parties  to  the  Montreal  Protocol 
[see  so«;tion  601(6)  of  the  Clean  Air  Act).  Stockpiles 
of  class  I  ODSs  produced  or  imported  prior  to  the 
1996  pha.se  out  may  t>e  used  for  purposes  not 
oxprnssly  banned  at  40  CFR  part  82. 

'Class  I  ozone  depleting  substances  are  listed  at 
40  CFR  part  82.  subpart  A,  appendix  A. 


'  According  to  section  614(b)  of  the  Act.  Title  VI 
"shall  be  construed,  interpreted,  and  applied  as  a 
supplement  to  the  terms  and  conditions  of  the 
Montreal  Protocol  •   •   *  and  shall  not  be 
construed,  interpreted,  or  applied  to  abrogate  the 
responsibilities  or  obligations  of  the  United  States 
lo  implement  fully  the  provisions  of  the  Montreal 
Protocol.  In  the  case  of  conflict  between  any 
provision  of  this  title  and  any  provision  of  the 
Montreal  Protocol,  the  more  striiigeni  provision 
shall  govern."  EPA's  regulations  implementing  the 
essential  use  provisions  of  the  Act  and  the  Protocol 
are  located  in  40  CFR  part  82. 
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asthma  and  chronic  obstructive 
pulmonary  diseases 

(3)  Aviation  Safety,  for  which  limited 
quantities  of  halGn-1211.  halon-1301. 
and  halon  2402  may  be  produced  "if  the 
Administrator  of  the  Federal  Aviation 
.■\ilministration.  in  consultation  with  the 
.administrator  [of  EP.^i  determines  that 
no  safe  and  effective  substitute  has  been 
developed  and  that  such  authorization 
is  necessarv'  for  aviation  safety 
purposes."  Neither  EPA  nor  the  Parties 
have  ever  granted  a  request  for  essential 
use  allowances  for  halon.  because 
alternatives  are  available,  or  because 
existing  quantities  of  this  substance  are 
large  enough  to  provide  for  any  needs 
for  which  alternatives  have  not  yet  been 
developed. 

The  Protocol,  under  Decision  X/19. 
additionally  allows  a  general  exemption 
for  laboratory  and  analytical  uses 
through  December  31.  2005.  This 
exemption  is  reflected  in  EP,'\'s 
regulations  at  40  CFR  part  82.  subpart  A 
While  the  Act  does  not  specifically 
provide  for  this  exemption.  EP.A  has 
determined  that  an  allowance  lor 
essential  laboratory  and  analytical  uses 
is  allowable  under  the  Act  as  a  de 
minimis  exemption.  The  de  minimis 
exemption  is  addressed  in  EPA's  final 
rule  of  March  13.  2001  (66  FR  14760- 
14770).  The  Parties  to  the  Protocol 
subsequently  agreed  (Decision  XL/ 15) 
that  the  general  exemption  does  not 
apply  to  the  following  uses:  testing  of 
oil  and  grease,  and  total  petroleum 
hydrocarbons  in  water;  testing  of  tar  in 
road-paving  materials:  and  forensic 
finger-printing.  EPA  incorporated  this 
exclusion  at  appendix  G  to  subpart  A  of 
40  CFR  part  82  on  February  11.  2002  (67 
FR6352).  "* 


C  What  Is  the  Process  for  Allocating 
Essential  I'se  Allowances'' 

Before  EPA  may  allocate  essential  use 
allowances,  the  Parties  to  the  Protocol 
must  first  approve  the  United  States 
request  to  produce  or  import  essential 
class  1  ODSs.  The  procedure  set  out  by 
Decision  IV/25  calls  for  individual 
Parties  to  nominate  essential  uses  and 
the  total  amount  of  ODSs  needed  for 
those  essential  uses  on  an  annual  basis. 
The  Protocols  Technology  and 
Economic  Assessment  Panel  evaluates 
the  nominated  essential  uses  and  makes 
recommendations  to  the  Prolocoi 
Parties.  The  Parties  make  the  final 
derisions  on  whether  to  approve  a 
Party's  essential  use  nomination  at  their 
annual  meeting  This  nomination  cycle 
occurs  approximately  two  years  before 
the  year  in  which  the  allowances  would 
be  in  effect.  The  allowances  allocated 
through  today's  action  were  first 
nominated  by  the  United  States  in 
lanuary  2001 

Once  the  I  .8  nomination  is  approved 
by  the  Parties.  EPA  allocates  essential 
use  exemptions  to  specific  entities 
through  notice-and-comment 
rulemaking  in  a  manner  consistent  with 
the  Act.  For  medical  devices,  EPA 
requests  information  from 
manufacturers  about  the  number  and 
type  of  devices  they  plan  to  produce,  as 
well  as  the  amount  of  CFCs  necessary 
for  production.  EPA  then  forwards  the 
information  to  the  Food  and  Drug 
.Administration  (FDA),  which 
determines  the  amount  of  CFCs 
necessary  for  metered-dose  inhalers  in 
the  coming  calendar  year.  Based  on 
FDA's  assessment.  EPA  proposes 
allocations  to  each  eligible  entity.  Under 
the  Act  and  the  Protocol.  EPA  may 
allocate  essential  use  allowances  in 
quantities  that  together  are  below  or 
equal  to  the  total  amount  approved  by 
the  Parties.  EPA  may  not  allocate 


essential  use  allowances  in  amotmts 
higher  than  the  total  approved  by  the 

Parties 

For  methyl  chloroform.  Decision  X/6 
by  the  Parties  to  the  Protocol  established 
that  "*   *   *  the  remaining  quantity  of 
methyl  chloroform  authorized  for  the 
United  States  at  previous  meetings  of 
the  Parties  [will]  be  made  available  for 
use  in  manufacturing  solid  rocket 
motors  until  such  time  as  the  1999-2001 
quantity  of  176.4  tons  (17.6  ODP- 
weighted  tons)  allowance  is  depleted,  or 
until  such  time  as  safe  alternatives  are 
implemented  for  remaining  essential 
uses."  Section  604(d)(1)  of  the  Act 
terminates  the  exemption  period  for 
methvl  chloroform  on  January  1.  2005. 
Therefore,  between  1999  and"2004  EPA 
may  allow  production  or  import  up  to 
a  total  of  1 76.4  metric  tons  of  methyl 
chloroform  for  authorized  essential 
uses.  According  to  EPA's  tracking 
system,  the  total  amount  of  methyl 
chloroform  produced  or  imported  by 
essential  use  allowance  holders  in  the 
years  1999-2001  was  28.3  metric  tons. 
With  today's  allocation  totaling  13.2 
tons,  the  U.S.  remains  well  below  the 
established  cap  on  allowances  for 
methyl  choloroform 

II.  Response  to  t-ttmmi  nts 

EPA  received  one  conunent  in 
response  to  the  proposed  rule.  The 
commenter  supported  the  proposed 
allocations 

III.  .Allocation  of  Kssi-ntid!  I  "se 
Allowani  es  tor  (  aiendar  "i  ear  200* 

With  today's  action.  EPA  is  allocating 
essential  use  allowances  for  calendar 
year  2003  to  entities  listed  in  Table  1 
These  allowances  are  for  the  production 
or  import  of  the  specified  quantity  of 
class  I  controlled  substances  solely  for 
the  specified  essential  use. 


Table  I.— Essential  Use  Allocation  for  Calendar  Year  2003 


Company 


Chemical 


Quantity 
(metnc  tons) 


(i)  Metered  Dose  Inhalers  (for  oral  inhalation)  for  Treatment  of  Asthma  and  Chronic  Obstructive  Puimona-'v  Disease 


Armstrong  Pnarmaceuticals 

Aventis 

Boehnnger  Ingelheim  Pharmaceuticals 

Glaxo  SmithKline   

Schering-Plough  Corporation 

Sidmak  Laboratones  "  

3M  Pharmaceuticals  


CFC-11  orCFC-12 
CFC-11  orCFC-12 
CFC-11  orCFC-12 
CFC-11  orCFC-12 
CFC-11  or  CFC-12 
CFC-11  or  CFC-12 
CFC-11  or  CFC-12 


or  CFC-114 
orCFC-114 
or  CFC-114 
or  CFC-114 
or  CFC-114 
or  CFC-114 
or  CFC-114 


574 
48 

90- 
535 
937 
136 
133 


(il)  Cleaning,  Bonding  and  Surface  Activation  Applications  for  the  Space  Shuttle  Rockets  and  Titan  Rodwts 


National  Aeronautics  and  Space  Administration  (NASA)/Thiokol     Methyl  Chloroform 
Rocket 
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Table  i.— Essential  Use  Allocation  for  Calendar  Year  2003 — Continued 


Company 


United  States  Air  Force^rtan  Rocket 


Chemical 


Metfiyi  Chlorofomfi 


Quantity 
(metric  tons) 


34 


*EPA  proposed  to  allocate  allowances  to  SidmaJt  Laboratortes.  Inc  for  136  metric  tons  for  use  in  2003.  Following  puw«  dtuMi  ^t  the  proposal. 
Sidmak  was  purchased  by  the  phanmaceutical  firm  PLIVA  d  d  In  2003  a  subsidiary  of  PLIVA  d  d  reportedly  will  replace  SidrndH  I  atwralones. 
thereby  acquinng  Stdmak's  essential  use  aHowances  A  letter  to  EPA  descnbing  the  purchase  and  PLIVA  s  commitment  to  exoLult'  essential  use 
allowances  in  accordance  with  EPA  regulations  and  Sidmak  s  application  for  allowances  has  been  filed  in  Air  Docket  A-93-39,  Categorv  xii  A 


i\      XdminisIrHtive  Retjuirpments 

A  txfi  uiivr  iHiifi  iJHbb.  Hegulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
SI  735,  October  4.  1993).  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
unvironment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
I  ir  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
(ir  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
<u'ising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  action 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review, 

B.  Paperwork  Reduction  Act 

This  action  does  not  add  any 
information  collection  requirements  or 
increase  burden  under  the  provisions  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  OMB  previously  approved 
the  information  collection  requirements 
contained  in  the  final  rule  promulgated 
on  May  10.  1995.  and  assigned  OMB 
control  number  2060-0170  (EPA  ICR 
No.  1432.21). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instruction;  develop, 
acquire,  install,  and  utilize  technology 
ind  systems  for  the  purposes  of 


collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  1. 

C.  Regulatory  Flexibility  Act 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  assessing  the  impact  of  today's  rule 
on  small  entities,  small  entities  are 
defined  as:  (1)  Pharmaceutical 
preparations  manufacturing  businesses 
(NAICS  code  325412)  that  have  less 
than  750  employees;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  that  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  todays  final  rule  on  small 
entities.  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  determining 
whether  a  rule  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  impact  of 
concern  is  any  significant  adverse 
economic  impact  on  small  entities, 
since  the  primary  purpose  of  the 
regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 


significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  conclude  that  a  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule.  This  rule  provides  an  otherwise 
unavailable  benefit  to  those  companies 
that  are  receiving  essential  use 
allowances.  We  have  therefore 
concluded  that  today's  final  rule  will 
relieve  regulatory  burden  for  all  small 
entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  ndes 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  SI 00  million 
or  more  in  any  one  year. 

Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative,  if  the 
Administrator  publishes  with  tlie  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  a  small  government 
agency  plan  under  section  203  of  the 
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UMRA.  The  plan  mu.st  provide  for 
notifying  potentiallv  affected  small 
governments,  enabling  officials  of 
affected  small  governments  to  have 
meaningful  and  timelv  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandate.s.  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA, I  for 
State,  local,  or  tribal  governments  or  the 
private  sector,  since  it  merely  provides 
exemptions  from  the  1996  phase  out  of 
class  I  ODSs.  Similarlv.  EPA  has 
determined  that  thi.s  rule  contains  no 
regulatorv'  requirements  that  might 
significantly  or  uniquelv  affect  small 
governments,  because  this  rule  merely 
allocates  essential  use  exemptions  to 
entities  as  an  exemption  to  the  ban  on 
production  and  import  of  class  I  ODSs. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.  "  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 

This  final  rule  does  not  ha\  e 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus.  Executive 
Order  13132  does  not  apply  to  this  rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EP.\ 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  offit  ials  in  the  development  of 
regulatorv  policies  that  have  tribal 
implications."  This  final  rule  does  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175  Today's  rule 
affects  only  the  companies  that 


requested  essential  use  allowances. 
Thus,  Executive  Order  13175  does  not 
apply  to  th's  rule. 

G  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045.  "Protection  of 
(Children  from  Environmental  Health 
risks  and  .Safety  Risks"  (62  FR  1988.^ 
April  23.  1997).  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866. and  (2) concerns  an 
envircmmental  health  and  safety  risk 
that  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatorv  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  EPA 
interprets  Executive  Order  13045  as 
applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  rule  is  not  subject  to  Executive 
Order  13045  because  it  implements  the 
phase-out  schedule  and  exemptions 
established  by  Congress  in  Title  VI  of 
the  Clean  Air  Act. 

H.  Executive  Order  1321 1 :  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211.  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866, 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  ("NTTAA).  Pub,  L.  104-113. 
section  12(d)  (15  U,S,C,  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  this  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods. 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
bv  voluntary  consensus  standards 
bodies   The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 


final  rule  does  not  involve  technical 
standards.  Therefore.  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Congressional  Re\iew  Act 

The  Congressional  Review  Act.  5 
U.S.C,  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States,  Therefore,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U,S,  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register,  This  rule  is  not  a  "major  rule  " 
as  defined  by  5  U.S.C,  804(2),  This  rule 
will  be  effective  December  27.  2002. 

V.  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
EPA  finds  that  these  regulations  are  of 
national  applicability.  Accordingly, 
judicial  review  of  the  action  is  available 
only  by  the  filing  of  a  petition  for  review 
in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  sixty  days  of  publication  of  the 
action  in  the  Federal  Register.  Under 
section  307(b)(2),  the  requirements  of 
this  rule  may  not  be  challenged  later  in 
judicial  proceedings  brought  to  enforce 
those  requirements 

List  of  Subjects  in  40  Ct  R  Pan  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Chemicals, 
Chlorofluorocarbons.  Exports,  Imports. 
Laboratory  and  Analytical  Uses,  Methyl 
Chloroform.  Ozone  layer.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  19,  2002. 
Christine  Todd  Whifman. 
Administml' 

40  CFR  Part  82  is  amended  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601,  7671- 
7671q. 

Subpart  A — Production  and 
Consumption  Controls 

2,  Section  82,4  is  amended  by  revising 
the  table  in  paragraph  (t)(2)  to  read  as 
follows: 
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Table  I.— Essential  Use  Allocation  for  Calendar  Year  2003 


(I)  Mot, 


Company 


L>».'S*'    Ir.  ^t.iif'r  s     *■ 


Chemical 


Quantity 
(metric  tons) 


i'i,ii,)!ior 


'.r   T'p.itrnen!  o*  Asthma  and  Cfironic  Obstructive  Pulmonary  Disease 


Armstrong  Pharmaceuticals  

Aventis 

EJoehrirtger  Ingelheim  Pharmaceuticals 

GlaxoSmifhKline     

Schenng- Plough  Corporation 

Sidmalt  Laboratories  

3M  Pharmaceuticals  


CFC-11  or 

CFC-11  or 
CFC-11  or 
CFC-1 1  or 
CFC-11  or 
CFC-11  or 
CFC-11  or 


CFC-1 2  Of 
CFC-12  or 
CFC-1 2  or 
CFC-12  or 
CFC-12  or 
CFC-12  or 
CFC-12  or 


CFC-114 
CFC-1 14 
CFC-114 
CFC-114 
CFC-114 
CFC-114 
CFC-114 


574 
48 
907 
535 
937 
136 
133 


(ii)  CU'.uiinq  Bondmq  snd  Surface  Activation  Applications  fur  the  Space  Shuttle  Rockets  and  Titan  Rockets 


National  Aeronautics  and  Space  AdmiiiistrdUon  tNASA>,ThioKoi     Methyl  Chlorotorm 

Roclcel 
United  States  Air  ForceTTitan  Rocket  |  Methyl  Chkxolorm 
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248 76256 

264 71443 

274a 76256 

286 71443 

299 71443 

S  CFR 

93 .,..72827,  78332 

94 .". 77148 

98 78332 

76908 

Proposec  RuieK 

71 „....^ 77004 

82 77004 

94 77004 

'C  CFR 

un.  1 72091 

1 77651 

19 ; 77651 

20 77651 

21 77651 

32 77651 

34 77651 

39 77651 

50 78332 

51 77651,78130 

55 77651 

61 781X 

70 78130 

72 781 30.  78332 

73 77651 .  781 30 

74 78130 

75 78130 

76 78130 

81 77651 

150 78130 

-••  72274 
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101. 
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104. 
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111 76962 

113 76962,  78679 

114 78679 

116 78679 

300 78679 

9002 78679 

9003 78679 

9004 78679 

9034 78679 

9035 78679 

:j: 78753 

110 78753 

'2  crq 

^^j 76560 

250 76660 

303 79246 

502 78150 

505 78150 

506 76293.  77909.  78150 

516 78150 

541 78150 

545 78150 

550 76293 

551 76293 

557 78150 

559 77909,  78150 

560 76304 

561 78150 

562 75809,  77909 

563 77909,  78150 

563e 78150 

563g 78150 

575 78150 

590 76304 

591 76304 

906 78959 

Proposed  Rules: 

76618 

2^t) 72618 

303 79271 

333 79271 

347 79271 

348 79271 

359 79271 

701 72444 

703 78996 

742 78996 

72113 

<  !  C  P  H 

120 72622 

^1  72830 

23 77399 

25 76652,  78961 

39 71450,  71452,  71455, 

71808.  71810,  71812,  71816. 

72091.  72553,  75809,  75812. 

76106  76109.  76111,  76673, 

76981.  76982,  77401.  77404, 

77405,  77653,  77666.  78153, 

78156.  78963.  78965,  78968 

71      71457,  71458,  71459, 

71460  71815,  72365,  72441, 

76306.  78352 

91 ,   72830 

95 78352,  78970 

97 71816.  72553.  76675, 

76677 

119 72726 

121 72726.  72830.  78970 

125 72830.  78970 


129 72726.  72830 

135 72726,  78970 

145 78970 

183 72726 

1260 77667 

1274 77667 

Proposed  Rules: 

77326 

23 71490 

39 71493.  71495  /1497. 

71500.  71503.  71505,  71904, 
72115.  72119.  75819.  75822. 
75824.  76120.  76702.  76704, 
77442,  77444,  78393,  78394, 
79007,  79008 

71 71507.  71508.  71509. 

71906.  75826.  76320.  77326, 
78397 

91 76624,  77326 

95 _ 77326 

97 : 77326 

119 76624 

121  71908,  76624,  77326, 

78196 

125 76624,  77326 

129 77326 

1 35 76624,  77326 

255 72869 

399 72396.  72869 

1260 72121 
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50 72095 

303 77407 
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.77409 
79454 
.77620 
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240 .". 

275 '. 

279 
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72098 

35      76122.76321,77007 
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101 71510 

122 71510,  71512 

123 71512 

?n  CFR 

1 ^ 78874 

30 _ 78874 


260 77152 

77152 

Propo5eC  RuleS- 

206 ^ 77447 

217 77448 

404 78196 

416 78196 

429 77942 

604 72122 


21  CFR 

i,   71461 

16 71461 

101 71461 

314 77668 

320 77668 

336 72555 

338 72555 

341 72555,  78158 

500 78172 

510 72365.  78354,  78684 

520 71819,  72365.  78354 

78356,  78684,  78971 
522 72366.  72367,  78354. 

78357,  78971,  78972 

524 78354.  78684 

556     72367,  78356,  78972 
558 71820,  71821,  72368. 

72369,  72370 

868 76678 

878 77675 

P'opoiipd  Rules 
r 

878 

1020 


76706 

77698 

.76056.  78760 


22  CFR 

40 77158 

41 55159 

42 77160 

45 76681 

62 76307 

126 78685 

200 78686 

507 76112 

Proposed  Rut»«: 

76711 


23  CFR 
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635 

636 
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75902 
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75902 
75902 
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24  CFP 
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256 

.77919 
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.75828 

2b  CFR 
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71821, 

72274. 

76985. 

77678, 

78174, 

78358. 
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78687 

301 

.77416. 

77418, 

77419, 

77678 

78371 
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78174 
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78687 
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Rules 
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/6123, 

77450, 

77701 

.  78202 

.  78398 

78761 
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9 72834.77922 

Proposed  Rules: 

!  79011 

5 79011 

7 79011 
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28  CFR 

y,  78699 

540 77161.  77425 

77427 

20CfR 

500 76985 

1611 72373 

1904 77165 

4011 71470 
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Proposed  Rules 

403  79280 

408 79280 

1915 76214 

30  CFR 

48 76658.78713 
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31  CFR 

103 78383 

285 78936 
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77724 

33  CFR 

100 71840.  76986 

117 71473.  71474  71840 

72099.  72100.  72559.  72560 

76116.  76116,  76988,  76989, 

78975,  78977 

165 71475,  71840,  72561, 

72840,  76989.  76991.  77428, 
77924,  78385 

175 72100 

177 72100 

179 72100 

181  72100 

72100 

Proposed  Rules: 

52 76142 

117  71513.  72126.  77949, 

79012 

165 71513,  75831,  77008, 

79014,  79017 
334 78912 

34  CFR 

^^     71710 

700 78979 

701 78979 

702   78979 

36  CFR 

72101,  77133 

Pfopo&ed  Rules 

77726 

^1D 77451 

219 72770.  72816 


37  CFR 

201     

78176 

253 

77170 

259        

71477 

Proposed  Rules 

77951 

38  CFR 

3      

78979 

0^ 

72563 

Proposed  Rules 

Ch.  1 79020 

1 77737 

3 76322 

39  CFR 

m 78178 

255 , 75814 
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40  CFR 
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22 77175 
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71894,  76318,  76998,  78191, 
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76 78387 

90  76697 
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REMINDERS 

The  Items  in  this  list  were 

editonalty  compilecl  as  an  aid 

to  Federal  Register  users 

Inclusion  or  exclusion  froni 

this  list  has  no  legal 

significance 

RULES  GOING  INTO 
EFFECT   DECEMBER   27 
2002 

COMMtRCe    DfPARTMfNT 
National  Ocp<init   jno 
Atmosphef  i<     Adniimstr.jtion 
f-ishery  conservation  and 
management: 
Alaska:  fisheries  of 
Exclusive  Economtc 
Zone — 

Gulf  of  Alaska  groundfish; 
Dublished  11-27-02 

ENVIRONMe.NTAL 
PROTFCTION   AGENCY 
■>  ■   ,"  '!•  /  1    '  -.:  •        us; 

national  emission  standards 
Secondary  aluminum 
production,  publistied  12- 
27-02 
Air  programs: 
Stratospheric  ozone 
protection — 

Essential  use  allowances 
allocation  2003  CY, 
published  12-27-02 
Air  quality  implementation 
plans,  approval  and 
promulgation    vanous 
States   air  quality  planning 
purposes,  designatKxi  of 
areas 

Idaho,  published  10-28-02 
Air  qualify  implementation 
plans,  approval  and 
promulgation   vanous 
States 

New  Hampshire,  published 
10-28-02 

FEDERAL    DEPOSIT 
INSURANCE  CORPORATION 

Practk»  and  procedure: 
Filing  procedures   unsafe 
and  unsound  banking 
practices   transfer  agents 
registration,  international 
banking,  management 
official  interlocks,  etc  . 
published  12-27-02 

FEDERAl    E  LECTION 
i.OMMlSSKJN 

Conlnbution  and  expenditure 
limitations  and  prohibitions 

Contribution  limits  increase, 
prohibition  on 
contnbutions  and 
donations  by  minors,  and 
expenditures  by  loreign 
nationals 

Transmittal  to  Congress, 
effective  date  delay  and 


correction    pubiisfwd 

Ht  Al  TH    AND    HUMAN 
SfRVICE:^    DEPARTMENT 

F'XiC!    itrul    Df'uq 
Administration 

Animal  drugs   feeds,  and 
related  products 
Darx)f1oxacin.  putHished  12- 

27-02 
Neomycin  sulfate  soluble 

powder   published  12-27- 

02 
Trenbotone  acetate  and 

estradiol  benzoate, 

published  12-27-02 

SECURITIES   AND 
EXCHANGE   COMMISSION 

Secunties 
Trade-through  disclosure 
rules  lor  options   repeal, 
published  12-27-02 

TREASURY  DEPARTMENT 

Foreign  Assets  ConUOl 

banctions  reguiaiions.  etc 

Yugoslavia  (Serbia  and 
Montenegro)  and  Bosnian 
Serb-controlled  areas  of 
tfie  Republic  of  Bosnia 
and  Herzegovina, 
unblocking  of  assets, 
public'  •   '   ■        '     ^ 

VETERANS  AFFAIRS 
DEPARTMENT 

Ad|udication.  pensions, 
compensation,  dependency. 
etc.: 

Persian  Gulf  War  veterans; 
undiagnosed  illnesses 
compensation, 
presumptive  penod 
extension   published  12- 
27  02 

COMMENTS   DUE   NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural   M<)rK>'''nq 
Service 

Meats,  prepared  meats,  and 
meat  products,  certifk:ation 
and  standards: 
Federal  meat  grading  and 
certification  services,  tee 
changes,  comments  due 
by  12-31-02   published 
11-1-02  [FR  02-27766) 

AGRICULTURE 
DEPARTMENT 

Commoclitv    C't'di' 

Corporation 

Loan  and  purchase  programs. 
Farm  and  Ranch  Lands 
Protection  Program, 
comments  due  by  12-30- 
02   published  10-29-02 
[FR  02  26888] 


COMMERCE   DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 

Noflheastem  United  States 
fisheries — 

Summer  fkxjrxJer,  scup, 
arKJ  black  sea  bass, 
comments  due  by  12- 
30-02.  published  10-30- 

DEFENSE  DEPARTMENT 
Federal  Acquisrtion  Regulation 
(FAR) 

Debarment  and  suspenson; 
order  placement  and 
option  exercise,  comments 
due  by  1-3-03,  published 
11-4-n?  IFR  n?  ?7?fifli 

ENERGY  DEPARTMENT 
Federal  Energy   Regulator-y 
Commission 

Electric  utilities  (Federal  Power 
Act),  natural  gas  companies 
(Natural  Gas  Act),  and  oil 
pipeline  companies 
(Interstate  Commerce  Act): 
Asset  retirement  obligations 
accounting,  financial 
reporting,  and  rate  filing 
requirements,  comments 
due  by  1-3-03:  published 
•  ■   '  <  rr.  02-28294) 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans   approval  and 
promulgation:  various 
States 

Ohio,  comments  due  by  1- 
2-03;  published  12-2-02 
[FR  02-30468) 
Solid  wastes 
Waste  management  system; 
testing  and  monitonng 
activities,  methods 
innovation,  comments  due 
by  12-30-02   published 
10-30-02  [FR  02-26441] 
Water  supply 
National  pnmary  and 
secondary  dnnking  water 
regulations — 
Chemical  and 
microbiological 
contaminants,  analytical 
methods  approval; 
Colitag  method: 
comnients  due  by  1-2- 
03:  published  12-2-02 
[FR  02.30467] 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stdtions.  taDie  of 
assignments 

Michigan,  comments  due  by 
12-30-02.  published  12-3- 
02  [FR  02-30508) 
North  Carolina,  comments 
due  by  12-30-02. 


published  12-3-02  (FR  02- 

30510) 
Texas,  comments  due  by 

12-30-02.  published  12-3- 

02  (FR  02-30506) 
Television  stations,  table  of 
assignments 
Maine    comments  due  by  1- 

3-03,  published  11-21-02 

(FR  02  295771 

GENERAL  SERVICES 
ADMINISTRATION 

EtdtTd:  A    .  ,i    r,   n  Regulation 

(FAR) 

Debarment  and  suspension: 
order  placement  and 
option  exercise,  comments 
doe  by  1-3-03,  published 
'  ■  4  or  'FR  ir  ?"?p,d' 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare 
Hospital  outpatient 
prospective  payment 
system  (2003  CY): 
comments  due  by  12-31- 
02,  published  11-1-02  [FR 
02-27548] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species 
Cntical  habitat 
designations- 
Blackburn's  sphinx  moth; 
comments  due  by  12- 
30-02;  published  8-26- 
02  [FR  02-21702] 
Blackburn's  sphinx  moth; 
comments  due  by  12- 
30-02:  published  10-10- 
02  [FR  02-25722) 
Findings  on  petitions,  etc  — 
Western  gray  squirrel; 
comments  due  by  12- 
30-02:  published  10-29- 
02  [FR  02-27297] 
Fishery  conservation  and 
management; 
Cntical  habitat 
designations- 
Blackburn's  sphinx  moth; 
comments  due  by  12- 
30-02:  published  11-15- 
02  (FR  02-29049) 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Independent  laboratories  and 
non-MSHA  product  safety 
standards,  testing  and 
evaluation:  alternate 
requirements;  comments 
due  by  12-31-02:  published 
10-17-02  [FR  02-25879) 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Salety  ana  neditti  btandards, 
etc 
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Standards  improvement 
project  I  Phase  ll' 
comments  due  Dv   ''2-30 
02    putDiisned  10-31-02 
;FR  02-27541; 

LEGAL  SERVICES 
CORPORATION 

Freedom  ot  information  Ad 
implementation    comments 
due  by  1-2-03,  published 
11-18-02  (FR  02  29123; 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Pederai  Acquisition  Regulation 
FAR 

Debarment  and  suspension, 
order  placemen;  and 
f:iption  exercise    comments 
due  Dv  1  -3-03   pubiisned 
11-4-02  ;FR  02-2^268; 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Secunties 
Broker  dealer  exemption 
from  sending  financial 
'ntormation  to  customers; 
Comments  due  by  1-2-03, 
published  12-3-02  (FR  02- 
30664; 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Merchant  marine  officers  and 
seamen 

Passenger  ships  on 
international  voyages: 
personnel  training  and 
qualifications:  comments 
due  by  12-30-02, 
published  10-30-02  [FR 
02-27376] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

A'rworin.ness  directives 
Airbus:  comments  dje  by  1- 
3-03;  published   12-4-02 
[FR  02-30654; 
Boeing,  comments  due  by 
12-30-02,  published  10- 
31-02  [FR  02-27315) 


Bombardier  comments  due 

py  1-2-03    published  '2  2- 
02  ;FR  02-30347; 
Cessna    comments  due  D> 
12-30-02    published  10- 
21-02  ;fr  02-26662; 
Eurocopter  France 

comments  due  by   1-3-03 
"    published  '■-4-02  [FP  02- 

2^789; 
hartzell  Propeller    Inc; 
comments  due  by  1-3-03, 
published  1 1  -4-02  [FR  02- 
2^739; 
'r-loneyweii    comments  due 
bv  12-31-02    pubi'Sheo 
'1-1-02  [FR  02-27433] 
McDonnell  Douglas 
comments  due  by  ■"  -2-03; 
published  ii-'8-02  ;fp 
02-29118; 
Raytheon   comments  due  by 
1-2-03    published  10-25- 
02  ;FR  02-2-^96] 
SOCATA-Groupe 
.Aerospatiale   commenib 
due  by  1-3-03    pub^shed 
11-15-02  ;FR  02-29004; 
A.^Aonniness  stanaa^as 
Specia'  conditions- 
Air  Tractor  Inc  :  comments 
due  by  1-2-03 
published  12-2-02  [FR 
02-30325] 
Sikorsky  Aircraft  Corp. 
Model  S-92A 
helicopters;  comments 
due  by  12-30-02, 
published  10-29-02  [FR 
02-27378] 
Class  D  airspace;  comments 
due  by  1-2-03,  published 
12-2-02  [FR  02-30328] 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 

operations: 

Traffic  control  devices  on 
Federal-aid  and  other 
streets  and  highways; 


stanaaras    coTiments  ,3^© 
bv   12-30-02    pjb^  snec 
10-30-02  ;fp  32-r"6.:>8] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards 

Hydraulic  anc  eiectnc  brake 
systems- 
Vehicles  over  10.000 
pKjunds    minimum 
performance 
requirements,  etc; 
comments  due  by  12- 
30-02;  published  10-30- 

02  [FR  02-27526) 
Transportation  Recall 

Enhancement 
Accountability,  and 
Documentation  (TREAD) 
Act;  implementation — 
Tire  safety  information: 
comme'^'s  due  by  1-2- 

03  c..r:  s-.ec  '  1-18-02 
f^R   'j2  26662 

TREASURY  DEPARTMENT 
Alcohol.  Tobacco  and 
Firearms  Bureau 
Aicoho     vTiCj'tura   a'ea 
designations; 

Red  Hill,  Douglas  County, 
OR;  comments  due  by 
12-30-02:  published  10- 
30-02  [FR  02-27444] 
Red  Hills,  Lake  County,  CA; 
comments  due  by  12-30- 
02:  published  10-30-02 
"PR  02-2^44"" 

TREASURY   DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 
Relative  values  of  optional 

forms  of  benefit: 
■  disclosure:  comments  due 
by  1-2-03   published  10-7- 
:i2  TR  02-253381 

VETERANS  AFFAIRS 
DEPARTMENT 

DisaDiiities  rating  schedule: 


Skin 


Multiple  scars  evaluation 
comments  due  by  12- 
30-02   published  10-29- 
02  [FR  02-27408] 


LIST  OF  PUBLIC  LAWS 

Note    'he  List  ot  Public  Lav>^ 
tor  tf>e  second  session  of  the 
107th  Congress  has  been 
completed   It  will  resume 
when  bills  are  enacted  into 
public  law  dunng  the  next 
session  of  Congress   A 
cumulative  List  ol  Public  Lav.i 
for  the  second  sessio-  0'  the 
107th  Congress  wiii  appear  m 
the  issue  of  January  31,  2003 

Last  List  !)i"  crrttf '  »•;    jno;; 


Public  Laws  Electronic 
Notification  Service 

(PENS! 


PENS  IS  a  free  electronk:  mail 
notification  service  of  newly 
enacted  public  laws  To 
subscrilje,  go  to  http:// 
hydra. gsa .  gov/archives/ 
publaws-l.html  or  send  E-mail 

to   liStSer'vSiistser^   gS8  OOv 

with  ••  t    '     .  ■■.    w    i-  • 
message. 

SUBSCRIBE  PUBlAWS-L 


Note:  PENS  will  resume 
service  when  bills  are  enacted 
into  law  dunng  the  next 
session  of  Congress  This 
service  is  stnctly  for  E-mail 
notification  ot  new  laws   The 
text  of  laws  is  not  available 
through  this  service   PENS 
cannot  respond  to  specific 
inquines  sent  to  this  address 


INFORMATION  ABOUT  THE  SUPtRINTENDCNT  OF  OOCUMCNTS    SUBSCRIPTION  SERVICE 


Kii..«  v»n,-ii  to  .  y[M-.  1  \<Ht[  n  lu  »ai  ncin  t  ,in<i  k»-«ii  .»  >iiHHl  ihini;  mniiriic    !  •  keep  OUT  subscription 
prices  Jovm,  the  (luvcrniiiciii  Priiiting  Utticc  nhiils  eacn  suDbcTiDcr  (<ni\  one  reney^af  notice.  You  can 
Icam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  thts  example: 

A  renewal  notice  will  be 


A  raaawal  notice  will  be 

«^m  aTwwtti  iiTMtrK   ^*}il4v« 


:  AEB   SMITH212J 

•  JOHN  SMITH 

•  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


OEC97R  I 


:  AFRDO    SMTTH212J 

I  JOHN  SMITH 

•212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DeC97R  I 


To  be  sure  that  your  service"  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscnption  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Supenntendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  reminance.  Your  service 
will  be  reinstated. 

u,  ih.inm  snur  id.lr.-Ns     ';ea.se  SEND  YOUR  MAILING  LABEL,  along  with  your  new  addres!  to  the 
.,uf-v.....ci.vic,,>  v.;  iA^u.i.viUs,  Attn:  Chief,  Mail  List  Branch.  Mail  Stop:  SSOM.  Washinftoo, 
DC  20402-9373. 


iiiiiiiiri   .1 


Ix.ui  w.iii  Mihvirii)tn.ii  MivKi    t'lea.se  SEND  YOUR  M  \ 


li  L,  along  with 


your  correspondence,  to  the  Supenntendent  ot  Documents,  Attn:  Chict,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington.  DC  20402  9373. 

To  or<i<  r   I  111  «  MihM  ription:  Plca.se  use  the  order  form  provided  below. 


iCoar 


I     I  V  JbiS.  enter  my  subscnption*  "ii  .is  fnllrw^ 


Supenntendent  of  Documents  Suhstription  <  'Mi  i  In 

Chjtrqe  your  order 
n  s  i:asy' 
!o  (i.\  xKir  orders    JU:!  "ii:    11^^ 
(txKW  v.Hir  orrk-rv  on;    <i:    IH<Ki 


subscnptions  to  Ketler^i  kt^isttf  ^^\H);  indudinn  the  daily  Kederal  Registc:   iiH/m:.i.  ..^^c\  ^>^ 

of  cut  Sections  Affected  (L.SA),  at  $764  each  per  year. 

subscnptions  to  h  ih  r  ,i  u,  jstcr.  daily  only  (FREX)),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  S 

Intemauooal  cusiomcn  please  add  .: 


Ctopaqr  or  panoaai  I 


(Pleaae  type  or  pnal) 


AdditMiul  addren/inenuoa  line 


Strea  addmi 


City.  Stale.  ZIP  code 


Daytmc  phone  inclvdiaf  area  code 


Puichaie  order  number  (optnoal) 


VIS      NO 

Mlnr*  I.,  ,<h..t  siuoaT^'       I ]    I I 


i.iiiu-stH  i>Mv[.ii;(  and  h.inflling  and  is  subject  to  change. 

rica^t  C  htH»t  Mtlhod  ul  l*a>nienl; 

I I  Check  Payable  to  the  Supenntendent  of  Documents 

□  GPO  Deposit  Account         I     I     I     I     I     I     I     l-fl 
(Zl  VISA       D  MastetCard  Account 

I   I   I   M   I   I   M   I   I   I   I   I   I   I   '   '^-^'^ 


d 


(Credit  card  e:ipiratiofi  dale) 


Ttuink  \"u  tiir 
\fiir  order! 


ufpttan  I' 

Mail  To:  Supenntendent  of  Documents 

P.O.  Box  371954.  Piashursh.  PA  l«i7Sa-7QS4 


Public  Laws 


107th  Congress 


Pamphlet  punts  of  public  laws,  o^en  rete"ed  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  a^e  pnniea  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 

issuea  i^T-pjiarly  upon  enact'^e'"!  'c  'he  "07th  Congress. 

Indiv  3ja  a/.s  a^sc  ^a,  ce  cj-c-asec  ■•:>'-  "'6  Superintendent  of  Documents, 
US  Goverr--e^'  ^nr;  ng  o"ice  Prices  vary  See  Reader  Aids  Section  of  the  Federal  Register 
for  announce^en'c  c"  '  e.vly  enacted  laws  or  access  the  online  database  at 
httpV/wWk'v  access  gp:  gov/nara005.html 


Supcrinrcndcni  ul  Documcni-  Subscriptions  (..^cl-  Form 

ode 

YES  ■  "ter  my  subscrTption(s)  as  follows: 


Order  PfOceMvig  Code 

*  6216 


Charge  you-  oraer  ^M^    '^^SP' 

1(.  fax  M>ur  ordirv    2(^:*  '■i:    TZ'-O 
Ph'.irit   M'ur  (irdtr*    Ivl    '•  \  I    'i>>i»() 


^uhsc^ptIon^  t.^  PI  BLIC  LAW  S  for  iht  107th  Congress  for  $225  per  subscnpuon. 
..:  ir.\  >  lac!  i>  '^ Frict  includes  rejiular  damestx  p«!.ta>:t  and  handling;  .i. id  is  subject  to  change. 


iniemalionai  ..u-.tonierv  piea^e  adJ  25%. 


Compan>  or  personal  name 


L-a>ie  tvpc  or  print) 


Additional  addres.vattentiun  line 


Street  address 


Cit>.  Slate.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

.M*)  »t  make  >our  name  address  a\  ailabk  to  tMher  mailers ' 


U>    NO 


Please  Choose  Method  of  Pa\mcnt 

LJ  Che.k  F'.i.ah:f  ;    ft  --..pennicndcnt  of  Documents 
I     I  GPO  Deposit  Account         I     I     I     I     I     I     I    I  -  [3 
!     I  \'T<;  \       lJ  Ma-UerCard  Account 


III! 


J L. 


-I — I — r 


(Credit  card  expiration  date) 


Th^nk  \  !tu  for 


Mail  To.   Sujx'r.r.ler.aer.;  .1  DvXutTieni.s 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


502 


Microfiche  Editions  Available.. 


1  cdfl  ,li    Kf^lsttT 

The  Federal  Register  is  published  daily  in 
24  X  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail  As  part  of  a  microfictie 
Federal  Register  subscnption,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

(  udi-  nt  1  ('(Iff  .li  Kt'i^nl.ilHms 

The  Code     '■•').■.    H,-q,,vi!  .mis. 
comprisiiu;   u  1  "  "   -'.ttf'.  .  K)  volumes 
and  "'■■•  '^•■''    i'   ''.1'^'     '"  •■   t  <t>ar  on  a 
quarteily  Liubii..   b  pjUrsfH^:   n  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscritjers  as  issued 


N!h  I  titi(  tn'  Suhsi  1 1  [)l  HI  11  I'lK  <-s; 

1  riir!  .il    Ki'i;istct 

One  year:  $264.00 
Six  months;  $132.00 

(  .nil-  lit  hciliT.il  Kin'ul.itidiis 
Current  year  (as  issued).  S298.0G 


Superintendent  of  DocunfKnts  .Su!)^^  n[)iion  *  u  Jer  Form 


••lOaam 


Jl'* 


I     I  YES.  enter  the  following  indicated  suhscnption  in  24x  micnifiche  fonnai: 
ttdii  ji  Register  (MKFR) 


¥I%4 


Cod«  «>f  Fe<ler;i 


D  One  year  at  $264  each 
D  Six  monlhsal  $132.00 
I  i.ins  (CFRM7)       D  One  year  at  $298  each 


C^-irgo  your  order 

1  .  t.i\  w.n-  ..((1.  r^  :n:  -i:  ::.^o 
(•t,,.M.  SHU  r,(ii, t-.  :i<:  - 1:  imni 


The  n>lal  cost  of  my  order  is  S 

Inlernational  customers  please  add  25'*. 


Company  or  prrvmal  name  i  Please  lypc  or  pnni  I 

Akkliliunal  addrevs/altcnuon  line 

Street  addre\<i 

City.  Suae.  ZIP  code 

Duylimc  ptHine  inkluUing  mi  cock 

Purctiav  order  numher  icHMionall 


Price  ini  !ii(1f^  riL'uI.n  il'mii  <tir  r>"'<tnnr  ;uiH  li.imlime  md  is  subject  to  change. 


YES     NO  , 


i'l,..,.  ( h 


M,  itiiMi  ,.f  I'.iMiK  nf 


C  heck  i'a>ablc  lo  the  :iuix:riniendent  of  Documents 


n  GPO  Deposit  Account 

I     I   VISA        LJ  MastcK-'ard  Account 


]-U 


XT 


(Credit  card  expiration  dale) 


/  hank    ».  '(<   !,ir 
\-iir  :'riti'r: 


Aulhoniing  signature  ">' 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


y^rrU/  ^    ^^ 


Public  Papers 
of  the 
Presidents 
of  the 
United  States 

William  J    Clinton 

1993 

(Book  n »51  (Ki 

1993 

(Book  II)  S,-,!  (K) 

1994 

(Book  I) »56  00 

1994 

(Book  II)  $.''2  iKi 

1995 

(Book  1) S60  ;K) 

1995 

(Book  ID  $65  00 

i99e 

(Book  n »6fc  00 

1996 

(Book  II)  S"2  m 

1997 

(  Book  1 ) *6y.t)0 

1997 

(Book  II)  »7h  OO 

1998 

(Book  1) S"4  iH! 

1998 

(Book  II)  S',^  0(« 

1999 

(Book  1) STl.OU 

1999 

(Book  11  )  *'-  "0 

2(X)a-2O01 

(Book  I) $6h.5(J 

2000-2001 

(Book  II)  sfirvoo 

2000-2001 

(Book  III)  .,,,.,,.,, S75.(>0 

»*'jr  A'lfc  ~.  :'if  '.r''\i  y  -nt  'cjc-a:  Register. 
Na'.,,ir.a    '-,-,•  ■sc-i  a-x:  ki.v.i~>  h.:-  :nistr«tion 

Ma;,  aruc:  tn 

Superinicnjen;  >':  r)vX\,'rien> 

PO  H.n  -^w-   P,;;.vSL.'k:'^    PA  fR«.MK) 


/  Now  Available  Online 

lhr()iii:h 

GPO  Access 

A  Service  of  the  U.S.  Govt>  unu  t:i  fumni'^  Otilce 

Federal  Register 

I  jxlaicd  Dail)  b}  0  a.m.  1:1 

Kasv,  Convenient, 
FREK 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

.     To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais.  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  ^^  MS  client  software.  For  fi   ifn  i    n!    m  laiion. 
contact  the  GPO  Access  User  Support  icam: 


V 


^ 


Voice:  (202)512-15.^^0(7  :i  m  t<^ '">  p  m  F.i-k  i  i  nmc). 

Fax:  (202)  512-1262  (24  ii..,,:.  .,  j.iv    '  .-,,>-  a  'acck). 

I'  ':i  net  F-M.ni    ;;p«  mv  ,  i,'^-!'  .■[•^1 '  eov 

iRo  4/331 


Order  Now! 

The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Go\ernmenl.  the 
Manual  is  the  hesi  source  ot  information  on  the  actixuies. 
tunctii^ns,  organization,  and  pnncipai  officials  ot  the  agencies 
ot  the  legislative,  judicial,  and  executive  branches    It  also 
includes  information  on  quasi-officia!  agencies  and  inter 
national  organizations  in  v.hich  the  United  States  participates. 

Panicularly  helpful  tor  those  interested  in  where  tci  go  and 
vkho  to  contact  about  a  subject  of  particular  concern  i^  each 
agenc>  >.  "Sources  of  Infotmation"  section,  uhich  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specific ^ 
on  consumer  activities,  contracts  and  grants,  emplovmeni. 
publications  and  tllms.  and  mat.v  other  areas  of  citizen 
interest   The  Manual  also  includes  comprehensive  name  and 
agencv  subiect  mdcxes 

■  (.)t  Mgnilfcan!  historKal  interest  is  .Appendix  B,  v. huh  iisi^ 
(he  agencies  and  functions  of  the  Federal  Govemmeni  aKilish 
cd    transterred.  or  renamed  subsequent  to  .March  4,  1W33. 

The  Munuiii  is  published  b_v  the  Office  o]  the  f-edcral 
Register.  .National  .Archives  and  Records  .Administration 


$49  per  copy 


Supenntendent  o1  Documents  Publications  OrJer  Form 


♦7917 


Charge  your  onf»r    ^^^  *fB^ 

1(.  fax  vour  orders    201    5i:-:2.<0 
Phone  V our  orderv    202    .«12~lWKi 


i     ;  YES  please  send  me    —  copies  ot  The  L  nited  States  (jovenunent  .Manual  2002/2(X)3, 

S'N  (>^M-(»<KM,Ki|45-M  at  S49  i  S68  bd  foreign;  each. 

lotai  cost  ot  m>  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  arc  ^  s.Ne.i  to  change. 

Please  Choose  Method  of  Payment 


Company  or  pers.mai  name 

Plea.se  r\pe  oi  pnni) 

^(Jdmonai  iddresvanentivin  line 

Strtf  t  address 

Citv    Sialc   ZIP  ..xle 

DaytirrK  phone  irKludin^  area  .ixie 

f'Lir\hase  .'rdei  nuniher    oni.i.nai 

>KS     NO 

May  we  make  vour  name/addresK  avaiabie  to  other  raaBers^       I    I | 


(~hesk  Pavahle  u^  the  saper.nu-ndent  of  Documents 
GK)  Ikposi:  A.vocn:  "     i     i     I     I     I     I "  Q 

VIS.A        i .MastrrC  arc  Account 


I     I     I 


(Credit  card  expuauon  date) 


Thank  vou  for 
vour  order 


*,uthr>n*in?  'ignanire 

Mu;:  Ti>    Supenntendent  >•'  !>x-jrnen!s 
P.O.  Box  3w;y54,  F.tisburgr.. 


9102 


',:su.-  Ns; 


The  authentic  text  behind  the  news 

Tht^  Weekly 
(Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


WeeUv  ConipUaliuii  of 

Pmsidential 
Documents 


Mond^V-  Inniur^'  1.1.  1997 
VkIuiii,*  3.1— Nuiitlirr  2 
I'^Kf  7-4(1 


The  Weekly  Compiiaion  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


aigest  of   ittipf  ^-'n^^incru.f 
activities  and  White  House 
announcements  Indexes  arc 
publlS^^ed  quarterly. 

Published  by  the  Office  of  the 
Federal  Register.  National 
Archives  and  Records 
Administration 


Superintendent  of  Documents  Siihstri|>tion  Oi  !  t  i , 


WM 


Ord*'  ProcMWig  Cod* 

*  ?420 


Charqe  your  order      g^^jj^ 
It  s  Easy'     >|gi^ 

I  ci  l.i\  \uiit  ortUrv  I  202 1  512  225(1 
I'tiMiu   vuiir  onlt  rv  '  202  i  512    1H(M» 


one  year  subscriptions  for  tt'    N\r«kl\  (  iMiipiLition  ui  I'n  >.idtiiiMl  I><k  unit  nts  (PD)  so  1  can 


I I  Y  II.1S.  please  enter 

keep  up  to  dale  on  Presidential  activities. 

EH  $l*»nx>FirMria<;<;Mail  d!   S^?  0()  Retnilar  Mai! 

Tfie  total  cost  of  my  order  is  $ I'lui  ln^lll(l^^  ni^uLir  (limustu  [xist.im  .ttui  ti.itHllinu  and  is  subject  to  change. 

international  customers  please  add  25%. 

I'll  .isj    (   tioovr  Nltliiod  (il   l'.i\  lilt  III: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Company  or  personal  name 


(Please  type  or  print) 


AJdilional  udilress/aUcnlion  line 


I I  G\K)  Dept>sit  Account 


-D 


Street  adilrcss 


Cily.  Stale.  ZIP  code 


Daytime  phone  including  area  axk 


L    VISA               MasterCard  Account 

(Creilit  card  expiration  dale)                   ,     ,,^     ,  /  ,r  ^ 

I'lirchase  order  number  (optional) 

M.i\  ^^i■  rn;iV,r  "Mir  n.irn( '.wlrtnvs  ,n:ii!;ihl<- tr.   ,)tv  r 'riiiik'rs?       j j    | | 


YF.S      NO 


Authon/ing  signature 

Mail  To:  Superintendent  of  D(x,uments 

PC.  Box  371954,  Pittsburgh.  PA  15250-7954 


4A)0 


67 


27 


Printed  on  recycled  paper 
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Presidential  Documents 


Title  3—     ' 
The  President 


Memorandum  of  November  2b.  2002 

Designation  of  Officers  of  the  Federal  KmerupiK  \  Manau*- 
ment  Agency  To  Act  as  Director  of  the  Federal  Lmergenc) 
Management  Agency 


Memorandum  for  the  Diree  tor  oi  thf  Federal  Kmeri;en<  \  Nldiidecmt  nt 
Agency 

B\  I'l'n'  duthiiritv  vpstpd  in  me  as  President  under  the  Constitution  and 
Lnv»-  oi  tht^  rn:tei]  M.iies  of  America  and  pursuant  to  the  Federal  Vacancies 
Rpforni  A(  t  ut  1  mmh   ~  U.S.C.  3345  et  seq.,  I  hereby  order  that: 

Section  1    <  >rder  of  Succession. 

Duriiit;  dirv  |Hriod  when  both  the  Director  of  the  Federal  Emergency  Manage- 
ment Akienc  \  fDifPctor)  and  the  Deputy  Director  of  the  Federal  Emergency 
ManageMieiit  Ageni  \  (Deputy  Director)  have  died,  resigned,  or  otherwise 
become  unahip  to  iprtc  Hi  the  functions  and  duties  of  the  office  of  Director, 
the  tdllnwing  officers  of  the  Federal  Emergency  Management  Agency,  in 
the  order  Jisted,  shall  perform  the  functions  and  duties  of  the  office  of 
Director  it  they  are  eligible  to  act  as  Director  under  the  provisions  of 
the  Federdi  \  acancies  Reform  Act  of  1998,  until  such  time  as  the  Director 
or  De[)uty  Director  is  able  to  perform  the  functions  and  duties  of  the  office 
oi  Director: 

\ilnnni-tr,:tor  of  the  United  States  Fire  Administration; 

Adniui  --'rjor   ^'.\   'ht    Federal   Insurance  and  Mitigation  Administration; 

Assistrint  Director,  Administration  and  Resource  Planning  Directorate;  and 

Kegion-.;  DireMoi    Khcio::  iV. 
Section  2.  Exceptions. 

(di  No  irsdividiral  who  is  serving  in  an  office  listed  in  section  1  in 
dr.  utinL:  (  ipacity,  by  virtue  of  so  serving,  shall  act  as  Director 
{uir-^uaMt  to  this  memorandum. 

(b)  Not  withstanding  the  provisions  of  this  memorandum,  the  Presi- 
dent retains  (iiscretion,  to  the  extent  permitted  by  the  Federal  Va- 
cancies Reform  Act  of  1998,  5  U.S.C.  3345-3349d,  to  depart  from 
this  order  ii:  designdting  an  acting  Director. 

Section  3.  1  trmmation. 

Ihis  :!!  inorandum  shall  terminate  immediately  upon  the  transfer  of  the 
authorities  functions,  personnel,  and  assets  of  the  Federal  Emergency  Man- 
agement Agency  to  the  Department  of  Homeland  Security. 
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S«Mlii)n  4    r  iblication. 

li      Director  is  authorized  and  directed  to  puiiiNl!   tin 
the  Federal  Register. 
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•This  section  o1  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  genera- 
applicability  and  legai  ettect   most  ot  which 
are  keyed  to  and  codified  m  the  Code  of 
Federal  Regulations  which  is  published  unaer 
50  titles  pursuant  to  44  u  S  C    1510 

The  Code  ot  Federal  Regulations  is  sold  by 
the  Superintendent  o1  Documents   Prices  ot 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

5  CFR  Part  1315 

Prompt  Payment 

AGENCY:  ( )ifi(  e  of  Management  and 

Hudi^ft,  \.\"i  uti\'p  Dffirn  of  the 

l'r'-^i.ii'!it 

action:  Final  rule. 

SUMMARY:  The  Office  of  Management 
and  Budget  (OMB)  is  issuing  a  final 
revision  to  its  rules  on'^he  Vi\  jni  t 
Pa\-m.Mi'  .-\ct  (PPA)  to  impifiii.Mi; 
.SfitiMii  1(110  of  the  Nationai  iJi'fi'P.se 
,\>!ttiriri/dtii)n  Act  for  Fiscal  >"t'.ir  JOOl. 
a.s  ai!i>nil''(i  'h\-  spftion  1007  di  ttic 
Ndtii.iidj  Iji'ti'ii.sf-  .Authorization  .Xi  t  tnr 
Fiscal  Year  2002.  Section  1010  requires 
agencies  to  pay  an  intere^it  jT^naltv 
whenever  they  make  an  intfriir. 
p,i\iiii'nt  untitT  d  (  Dst-rtMnihurst'rni'nt 
LuntrdLt  tor  ^er^ices  more  tii.m  -iii  da_\^ 
after  the  agency  receives  a  jinipi  i 
invoice  for  payment  frnm  th»  i    ntrartnr 
Section  1007  states  that  tin 
ri'tjinrtrnrnts  of  section  1010  apply  to 
interim  payments  that  are  due  on  or 
after  December  15.  2000  under  anv  cost- 
reimbursement  service  conton  t 
regardless  of  when  the  contrac  t  \%  as 
awarded. 

DATES:  Effective  Date:  This  final  rule  is 
ullective  December  30,  2002  Applicable 
Dates:  This  final  rule  shall  apply  to  all 
interim  payment  [.quests  that  are  due 
on  or  after  Dec  t  IP. I)".'  1.5,  2000  and 
received  under  cost-reimbursement 
service  contracts  awarcied  before,  on,  or 
after  December  1 'i   LOOO  However,  no 
intiTf--!  p<'nalt\  ^hdl!  ai  rruf  under  thi^ 
ruiii  ioi  ,in\  (it'itiv  in  pa\nit>nt  tiidt 
occurrt'd  [.irmr  ti-  December  !5,  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Thoinab-.Mitc:heil.  Findnc:iai 
Program  Specialist.  Financial 
Management  Service,  Department  of  the 
Treasurv,  cm  (202)  874-6757:  Mathew 
S^iun;    Offic  >■  ^f  !-"i>df'rrti  Priic  urt'incn! 


Policy,  OMB,  on  202-395-4953;  or  Dana 
lames.  Office  of  Federal  Financial 

Managemen-    C)MB    :-n  202-395-7480. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

(iintia(  t.  rs  \\n>   arc  awarded  cost- 
rtMinbur-ernt'nt  i  (infracts  are  generally 
authcri/e.:  t     •-■■<  k  n  imbursement, 
including  n   inii.irM'inent  during  the 
course  of  the  contract  ("interim 
payments"),  for  the  allowable  costs  they 
incur  in  the  performance  of  the  contract. 
In  the  National  Defense  Authorization 
Act  for  Fiscal  Year  2001 ,  Public  Law 
106-398.  114  Stat.  1654.  Congress 
imposed  a  new  statutory  requirement  on 
agencies  to  pay  an  interest  penalty  on 
interim  payments  that  are  made  late 
under  cost-reimbursement  service 
contracts.  This  requirement  is  set  forth 
in  section  1010  of  the  Act — "Interest 
Penalties  for  Late  Payment  of  Interim 
Payments  Due  Under  Government 
Service  Contracts." 

Under  section  1010(a).  "an  agency 
acquiring  services  from  a  business 
concern  under  a  cost  reimbursement 
contract  requiring  interim  payments 
who  does  not  pd\  the  concern  a 
required  interim  pd\  ment  by  the  date 
that  is  30  (id\  s  ,ifter  the  date  of  the 
rf(  t'!};!    if  1  I  r  ipi  !  'nvoice  shall  pay  an 
intiK'^t  jit'ndit\  '<:   the  concern  on  the 
dnii  in.t  (i  the  payment  due."  Interest  is 
ti   tH  i  i.mputec^  as  provided  in  the 
Pn.nipt  Payment  Act  (PPA,  31  U.S.C. 
,1901 .  i902{a)).  Section  1010(b)  directs 
OMB  to  "prescribe  regulations  to  carry 
out  this  section,"  which  shall  be 
prescribed  as  pan     f  OMB^  regulations 
implementing  tin-  VY'A   ,'  JMB's  PPA 
regulations  may  be  found  at  5  CFR  Part 
1315,)  Section  1010(c)  states  that  "[t]he 
provisions  of  chapter  39  of  title  31, 
Inited  States  Code  [i.e..  the  PPA),  shall 
djiplv  to  this  section  in  the  same  manner 
d^  :!'  thi^  section  were  enacted  as  part  of 
-:u  !i  (  hdj  'er."  Finally,  section  1010(d) 
[rox  nil's  that  "Subsection  (a)  shall  take 
effect  on  December  15,  2000.  No  interest 
shall  accrue  bv  reason  of  that  subsection 
for  any  period  before  that  date." 

On  December  15.  2000  OMB 
puiilished  an  interim  iindl  ruie  to 
implement  .--ecti' d  loio  iBS  FR  78403). 
Tilt'  riiii'  rt^ijuire^  dkii'.nc  ic^  li    j^dX  ni: 
interest  penaifx  u  henex  i^r  tnex  iridKe  cin 
interim  pH\  nient  under  d  cost- 
reimbursement  cc)nt.ra(  f  for  ser^dces 
more  than  30  davs  after  the  di^ency 
receives  d  proper  invcice  fi-t  pnxrnent 


from  the  contractor.  The  rule  mandated 
application  of  the  requirements  of 
section  1010  to  contracts  awarded  on  or 
after  December  15,  2000.  The  rule 
authorized  agencies,  at  their  discretion, 
to  apply  these  requirements  to  interim 
payment  requests  received  under  cost- 
reimbursement  service  contracts 
awcirded  prior  to  December  15.  2000. 

The  Civilian  Agency  Acquisition 
Council  and  the  Defense  Acquisition 
Regulations  Council  issued  an  interim 
rule  amending  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  the 
changes  in  OMB's  PPA  regulations.  See 
66  FR  53485  (October  22,  2001).  The 
FAR  amendments  add  new  policy  and 
a  contract  clause  to  provide  for  penalty 
payments  under  covered  contracts. 

Three  public  comments  were  received 
in  response  to  OMB's  interim  final  rule. 
The  comments  focused  on  the  rule's 
applicability.  Each  of  the  commenters 
stated  that  the  rule  failed  to  fully 
implement  section  1010  because  it  did 
not  require  application  of  its 
requirements  to  interim  payment 
requests  received  under  cost- 
reimbursement  service  contracts 
awarded  prior  to  December  15,  2000 
The  commenters  asserted  that  Congress 
intended  for  all  cost-reimbursement 
contracts  for  services  requiring  interim 
payment  to  be  covered  by  the 
requirements  of  section  1010. 

Subsequent  to  receipt  of  these  public 
comments,  Congress  took  action  to 
clarify  the  application  of  section  1010, 
effectively  removing  the  discretion  that 
OMB  afforded  in  its  interim  rule 
regarding  application  of  section  1010  to 
contracts  awarded  prior  to  December  15, 

2000.  In  particular,  section  1007  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2002,  Public  Law  107-107, 
115  Stat.  1012,  enacted  on  December  28. 

2001,  states  that  the  requirements  of 
section  1010  apply  with  respect  to 
"interim  payment  that  are  due  on  or 
after  [Decernber  15,  2000]  under 
contracts  entered  into  before,  on,  or  after 
that  date.  "  Accordingly,  this  final  rule 
amends  section  1315.20  of  OMB's  PFA's 
regulations,  which  address  the 
application  of  section  1010,  to 
incorporate  the  clarification  made  by 
section  1007.  With  the  exception  of  the 
amendments  made  to  section  1315.20, 
this  final  rule  adopts  the  interim  final 
rule  without  change. 

Agencies  are  authorized  to  issue 
modifications  to  contracts,  as  necessary. 
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to  conform  them  to  the  revisions  made 
by  this  final  rule.  However,  as  required 
by  Section  1010(d),  no  interest  penalty 
shall  accrue  under  this  rule  for  any 
delay  in  payment  that  occurred  prior  to 
December  15.  2000. 

Neither  section  1010  nor  this  final 
rule  is  intended  to  modify  current 
agency  practices  or  policies  regarding 
dates  for  payment  for  interim  payments 
on  cost-reimbursement  service 
contracts,  other  than  to  require — in 
accordance  with  sec:tion  1010(a) — that 
PPA  interest  penalties  be  paid  on 
interim  payments  that  are  made  more 
than  30  days  after  the  agency  receives  a 
proper  invoice.  In  particular,  section 
1010  leaves  unaffected  existing  agency 
policies  that  call  for  these  interim 
payments  to  be  made  well  in  advance  of 
30  days.  For  example,  it  is  the  policy  of 
the  Department  of  Defense  to  generally 
pay  contractors  14  days  or  less  after 
being  billed  for  reimbursements  on  cost- 
reimbursement  contracts.  See  subpart 
232.906  of  the  Department  of  Defense 
Supplement  to  the  Federal  Acquisition 
Regulation  (DFARS).  48  CFR  Chapter  2. 

II    Kfiiuiatorv  He\il)ilit\  Ait    I  nfundcd 
Mandalf's  Kfliirm   \(  t   (  <mt;r»'ssi(inal 
Kevit'w  Alt,  ami  I  vt'tutivf  Drdfis 
128bh  and  IJH75 

This  linai  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities;  the 
regulations  implement  section  1010  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2001 .  as  amended  by 
section  1007  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2002. 
Section  1010  requires  Federal  agencies 
to  pay  an  interest  penalty  whenever 
they  make  interim  payments  on  cost- 
reimbursement  service  contracts  more 
than  30  days  after  they  receive  a  proper 
invoice.  For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104—4),  as  well  as  Executive  Orders 
12866  and  12875.  the  final  rule  will  not 
significantly  or  uniquely  affect  small 
governments,  and  will  not  result  in 
increased  expenditures  by  State,  local, 
and  tribal  governments,  or  by  the 
private  sector,  of  $100  million  or  more. 
Finally,  the  final  rule  is  not  a  "major 
rule"  under  5  U.S.C.  Chapter  8;  the  rule 
will  not  have  any  of  the  effects  set  forth 
in  5  use  804(2) 

III    Pap«TW(»rk  Kcdmfiuti  .\i  t 

The  Paperwork  Reduction  Act  does 
not  apply  to  this  final  rule  because  the 
rule's  changes  do  not  impose  new 

r«'( .  r  iki'ijung  requirements  or 
c.oiltH  tioiis  of  information  from  offerors, 
contractors,  or  members  of  the  public 
that  require  ip[)!i'\  d    uii-T  44  U.S.C. 
3501,etse<;    1  hf  iiitniin.iiiun  a 


contractor  must  submit  in  order  to 
receive  an  interim  payment  under  a 
cost-reimbursement  service  contract  is 
addressed  at  section  1315.9(b)(2)  of  the 
revised  PPA  regulations.  Section 
1315.9(b)(2)  states  that  an  interim 
payment  request  must  correctly  include 
all  the  information  required  by  the 
contract  nr  hv  agencv  procedures. 

List  ot  SubK'it.s  in  5  CKR  Part  1315 

Administrative  practice  and 
procedure.  Government  contracts. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Mill  lu-n  h    D.Hui'U    Ir.. 
Direilor 

Authority  and  ls.suance 

1  111  reasons  set  out  in  the  preamble, 
the  interim  rule  amending  5  CFR  Part 
1315  published  at  65  FR  78403. 
December  15,  2000,  is  adopted  as  final 
with  the  following  change: 

PART  1315— PROMPT  PAYMENT 

1.  The  authority  citation  for  part  1315 
is  revised  to  read  as  follows: 

Authority:  31  U.S.C.  chapter  39:  Section 
1010  of  Public  Law  106-398.  114  Stat.  1654. 
Section  1007  of  Public  Law  107-107.  115 
Stat.  1012. 

2.  Section  1315.20  is  revised  to  read 
as  follows: 

§1315  20     Application  ot  Section  1010  of 
the  National  Defense  Authorization  Act  tor 
Fiscal  Year  2001. 

Section  1010  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 
(Public  Law  106-398,  114  Stat.  1654),  as 
amended  by  section  1007  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2002  (Public  Law  107-107, 
115  Stat  1012).  requires  an  agency  to 
pay  an  interest  penalty  whenever  the 
agency  makes  an  interim  payment  under 
a  cost-reimbursement  contract  for 
services  more  than  30  days  after  the  date 
th»'  -it^iTu  V  receives  a  proper  invnit-n  for 
pavm-'ii'  from  the  contr.ii  iii[    [in-,  \).iv\ 
implements  Section  1010.  a-  um-  nded, 
and  is  applicable  in  the  folluvMug 
manner: 

(a)  This  part  shall  apply  to  all  interim 
payment  requests  that  are  due  on  or 
after  December  15,  2000  under  cost- 
reimbursement  service  contracts 
awarded  before,  on,  or  after  December 
15.  2000. 

(b)  No  interest  ponaltv  shall  n  i  mr 
under  this  part  for  any  dpla\  in  paMiurit 
that  occurred  prior  to  Decern  h>r  1  > 
2000. 

(c)  Agencies  are  authorized  to  issue 
modifications  to  contracts,  as  necessary, 
to  conform  them  to  the  provisions  iu 


this  part  implementing  Section  1010,  as 
amended. 

|FR  Doc  02-32821  Filed  12-27-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  51 
[Docket  #FV -98-303] 

Apples;  Grade  Standards 

agency;   \i4iii  ultural  Marketing  Service, 

ACTION:  !  inal  rule;  correction. 


SUMMARY:  The  Agricultural  Marketing 
.S.  : ,         i  iiblished  in  the  Federal 
Kevjisttr     11  November  19.  2002.  (67  FR 
t.ybi.u,  laial  regulations  revising  the 
United  States  Standards  for  Grades  of 
Apples.  In  that  document,  incomplete 
paragraph  references  were  published. 
This  document  corrects  those 
references 

EFFECTIVE  DATE:  i  Icrpmhpr  ^0    2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Priester.  Standardization  Section. 
Fresh  Products  Branch.  Fruit  and 
Vegetable  Programs.  Agricultural 
Marketing  Service.  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW..  Room  2065  South 
Building,  STOP  0240.  Washington.  DC 
20250;  Fax (202)  720-8871. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  contained 
conforming  and  editorial  changes  to  the 
United  States  Standards  for  Grades  nf 
Apples.  The  rule  was  necessar\  to 
update  and  revise  the  standards  to  more 
accurately  represent  today's  marketing 
practices. 

Need  for  (Correction 

As  published,  the  final  regulations 
contains  errors  which  mav  prove  to  be 
misleading  and  arc  in  need  of 
clarification. 

(orrertion  of  Publication 

Accordingly,  thf  (nihlu  ation  on 
November  19^  20U2  '!>:"  FK  t)9b6()), 
which  is  tht'  sub|»»i  t  of  FK  Doc.  02- 
2Wf4    is  <  nrrectwi  as  follows: 

§51316     [Corrected] 

1    ( )n  page  hytihb.  first  column, 
paragraph  (e)(3),  the  words  "paragraphs 
(1)"  are  corre(~tpd  to  rt'ari  "paragraphs 
(e)(1)". 


Federal  Register 'Vol.  67,  No    250'Mondav.  December  3(1    2002    Ru!p=  ar.d  Reeulations 


'95-[ 


§51.317    [Corrected] 

2.  On  page  69666.  third  column, 
paragraph  (g)(3}.  the  words  "paragraphs 
(1)"  are  corrected  tu  read  "paragraphs 
(gKi)". 

§51.318     [Corrected] 

3  On  pat;*'  h9b67,  second  column, 
paragraph  tij{t'j.  the  words  "paragraphs 
(1)"  are  corrected  to  read  "paragraphs 
(i)(l)". 

Dated:  December  20,  2002. 
A.|.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 
(FR  Doc.  02-32805  Filed  12-27-02;  8:45  am] 

BILLING  CODE  3410-02-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1228 

RIN  3095-AB03 

Expanding  Transfer  Options  for 
Electronic  Records 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Final  rule. 

SUMMARY:  NARA  is  amending  the 
regulations  for  the  transfer  of  permanent 
records  to  NARA  by  permitting  two 
additional  electronic  records  transfer 
methods.  File  Transfer  Protocol  (FTP) 
and  Digital  Linear  Tape  IV  (DLTtape  IV). 
NARA  is  introducing  these  transfer 
methods  to  reduce  the  media  and 
shipping  costs  of  electronic  records 
transferred  from  Government  agencies, 
improve  record  and  file  integrity,  and 
expand  the  options  for  transfer  methods. 
This  rule  will  affect  Government 
agencies  transferring  permanent 
electronic  records  to  the  National 
Archives  of  the  United  States. 
EFFECTIVE  DATE:  lanuary  29,  2003.  The 
iiu.orpuralion  by  reference  of  certain 
publications  listed  in  this  rule  is 
approved  by  the  Director  of  the  Federal 
Register  a,s  of  lanuarv  29,  200.3. 
FOR  FURTHER  INFORMATION  CONTACT: 
Icniiifer  L)a\  i^  H'-ap^  at  ti'li'i.ihunH 
number  J01-bJ7-lb01,  or  fa.x  number 
301-837-0319. 

SUPPLEMENTARY  INFORMATtON:  Thi- 
propo.^ed  rulf-  v\,.is  pubiishi'd  m  the  June 
26,  2002,  Federal  Register  ib7  FR 
43069)  for  a  hO-dav  puhlii  c  omment 
period.  NARA  notified  Federal  rec  ords 
officers  and  historical,  archu'al.  and 
records  management  organizations  of 
the  availability  of  the  proposed  rule,  A 
copy  of  th*"  proposed  rule  was  also 
posted  on  the  NARA  web  site. 


NARA  received  seven  responses  to 
the  proposed  rule,  six  from  Federal 
agencies  and  one  from  a  private  sector 
commenter 

File  Transfer  Protocol 

FTP  is  a  media-less  transfer  method 
that  can  be  used  to  transfer  electronic 
records  FTP  operates  by  using  special 
software  located  at  the  sending  and 
receiving  sites.  This  software,  in 
combination  with  a  telecommunications 
network,  provides  the  means  for 
transferring  electronic  records.  The 
agency  may  send  any  documentation  in 
electronic  format  to  NARA  via  FTP  as 
part  of  the  transfer  of  the  electronic 
records  or  through  any  other  acceptable 
method  of  transfer  as  specified  in  36 
CFR  1228.270. 

Three  comments  raised  questions 
concerning  the  security  of  FTP  for 
transferring  records.  One  agency  asked 
whether  files  transferred  by  FTP  would 
be  sent  encrypted  because  there  is  no 
mention  of  this  in  the  proposed  rule. 
Another  agency  and  the  non-Federal 
commenter  expressed  similar  concern 
about  FTP  as  an  insecure  method  of 
transferring  sensitive  files  and  asked 
whether  provision?  have  been  made  to 
secure  the  transfer  and  receipt  of  files  by 
FTP.  NARA  is  only  accepting 
unclassified,  uncompressed, 
unrestricted,  and  unencrypted  files  via 
FTP.  We  have  made  provisions  to  secure 
the  transfer  and  receipt  of  electronic 
files  transferred  by  FTP. 

One  agency  asked  whether  there  are 
risks  to  data  integrity  when  transferring 
electronic  records  via  FTP.  The  non- 
Federal  commenter  claimed  that  FTP  is 
deficient  for  logging,  or  tracking  and 
recording,  transfers,  for  authenticating 
senders  and  receivers,  and  for 
reliability.  During  NARA's  pilot  testing 
of  alternatives  to  media-based  transfer 
methods,  NARA  has  continued  to 
evaluate  various  secure  file  transfer 
applications  to  ensure  that  we  have  a 
reliable  system  that  maintains  data 
integrity,  authenticity,  usability, 
traceability.  and  reliability.  Any  transfer 
application  NARA  uses  at  any  time  will 
also  enforce  security  during  the  transfer 
of  permanent  scheduled  ejectronic 
records. 

One  agency  asked  how  data 
transferred  by  FTP  will  be  verified  for 
accuracy.  All  electronic  files,  not  just 
those  sent  via  FTP,  go  through  an 
evaluation  and  validation  review 
process  before  the  accessioning  process 
is  completed. 

C^ne  agency  asked  what  specific 
telecommunication  network,  for 
example  web  site  or  dial-up  modem,  is 
required  to  transfer  data  via  FTP. 
.NARA's  response  is  that  the  transfer  of 


files  using  FTP  can  be  accomplished  in 
a  variety  of  ways.  The  most  common 
methods  are  dial-up  modems  and  high- 
speed or  broadband  Internet 
connections.  NARA  works  closely  with 
each  individual  agency  in  arranging  its 
specific  FTP  transfers  to  ensure  that  the 
agency  has  an  appropriate  secure  means 
of  transferring  the  records  by  FTP. 

DLTtape  IV 

DLTtape  IV  cartridge  tape  is  a  high- 
density  magnetic  cartridge  tape  that  car. 
store  up  to  40  gigabx-tes  of  information 
on  each  cartridge.  DLTtape  IV  tapes  are 
used  by  selected  tape  drive  units 
produced  by  several  companies. 
DLTtape  IV  tape  preparation  will  follow 
existing  cartridge  tape  specifications. 

One  agency  commented  that  requiring 
the  format  to  be  uncompressed  reduces 
some  of  the  viability  of  DLT  media  for 
file  transfer  and  asked  NARA  to 
reconsider  this  requirement.  NARA  did 
not  adopt  this  comment  because 
compression  can  risk  losing  record 
information. 

One  agency  asked  whether  NARA  wil. 
provide  further  guidance  on  using  these 
transfer  methods.  Yes,  agencies  seeking 
further  guidance  for  specific  transfers  of 
records  should  contact  NARA's 
Electronic  and  Special  Media  Records 
Ser\'ices  Division  (NWME)  as  cited  in 
§§  1228. 270(c)(l)(iii)  and 
1228.270(c)(3){iii). 

Other  Transfer  Methnd*  and  Media 

NARA  has  omv  um-u  lut-uia-based 
transfer  methods  in  the  past,  but  has 
been  testing  other  methods  as  well  as 
additional  media.  Three  agencies 
commented  that  NARA  should  continue 
to  consider  other  methods,  media,  and 
formats  for  the  transfer  of  permanent 
electronic  records.  One  of  these  agencies 
mentioned  that  DLT  tapes  are  evolving 
to  SDLT  tapes  that  have  100/200GB 
densities.  This  agency  expressed 
concern  that  although  some  SDLT  tape 
drives  claim  to  be  backward  compatible 
with  the  ability  to  read  from  DLT  tapes 
of  lesser  densities,  it  is  unknown 
whether  that  will  hold  as  the  SDLT 
technology  matures.  One  agency 
commented  that  the  new  emerging 
standard  for  software  and  data  storage  is 
DVD  and  asked  NARA  to  consider 
adding  DVD  to  the  approved  media 
cited  at  §  1228.270(c)(2).  NARA  did  not 
adopt  this  comment.  While  DVD  may 
prove  to  be  an  emerging  standard,  it 
does  not  currently  have  significant 
presence  in  the  industr>'  for  data 
storage.  DVD  lacks  widespread 
standardization,  market  placement,  and 
compatibility  with  various  drive  types. 
By  comparison.  DLT  has  established 
standardization,  market  placement,  and 
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inulti-dnve  compatibility-  In  addition, 
DLT  has  greater  storage  capacity  A  DLT 
tape  has  up  to  a  40  GB  capacity;  DVD 
has  less  than  5GB  capacity.  We  intend 
to  periodically  review  additional 
methods  for  the  transfer  of  permanent 
olectronic  records  and  will  add  them  to 
the  CFR  whore  appropriate. 

Although  this  final  rule  does  not 
iddress  the  format  of  electronic  records 
iescribed  in  paragraph  (d).  NARA  is 
;xploring  the  acceptance  of  formats 
)ther  than  ASCII  and  EBCDIC  as  part  of 
Its  E-Govemment  initiative.  Any 
proposed  changes  in  this  area  will  be 
addressed  in  a  separate  rulemaking. 

!)ni  unn'nt.iliiiii 

Unc  aj;fni  y  .i.si*.ed  whether  NARA  will 
require  agencies  to  submit  hardcopy 
iocumentation.  such  as  codebooks, 
record  layouts,  and  data  dictionaries, 
vvith  each  FTP  or  DLT  transfer. 
Paragraph  (e)  of  §  1228.270.  which  was 
not  modified  in  this  rulemaking,  states 
I  preference  for  submission  of  required 
documentation  in  electronic  form,  but 
MARA  will  accept  in  hardcopy. 
•  electronic  form,  or  both. 

I  lie  Naming 

t  )iie  agency  commented  that  limiting 
the  file  name  to  the  8.3  naming 

onvention  specified  in  ISO  9660-1990 
IS  unne<;essarily  restrictive.  The  agency 
said  that  the  Joliet  extension  to  ISO 

»t.h()  allows  file  and  folder  names  to  be 

x'lided  to  64  characters  and  other 
rable  features  that  many  current 

>|i'rating  systems  use.  NARA  agrees 
that  agencies  may  use  the  joliet 

■xtension  if  they  comply  with  certain 
restrictions,  using  letters,  numbers, 
(lashes,  and  underscores  in  the  file  and 
elirectory  names  with  a  slash  used  to 
indicate  directory  structures.  This 
i:hange  has  been  made  at 
!^1228.270((;)(:i)(!» 

Other  Changes  in  1  hi.s  hinul  Kule 

The  proposed  rule  indicated  at 
tj  1228.270(c)(l)(iii)  that  a  Tape  Archive 
(TAR)  utility  would  be  the  mechanism 
to  group  files  and  directories  onto  DLT 
cartridge  tapes.  After  the  publication  of 
the  proposed  rule.  NARA  continued 
earlier  work  with  DLT  on  a  pilot  basis 
and  is  changing  the  TAR  requirement  to 
an  option,  in  favor  of  broader  file 
transfer  guidance.  TAR-type  utilities 
have  been  developed  for  many  different 
electronic  environments.  There  are 
several  standards  of  TAR  in  the 
industry.  However,  these  standards  are 
subject  to  vendor  implementation 
variances  and  changes.  A  restriction  on 
receiving  files  in  only  a  TAR  format  may 
pose  a  compliance  burden  on  agencies. 
in  addition,  NARA  has  not  had 


extensive  experience  with  using 
multiple  TAR  utilities  on  DLT  for 
various  file  sizes  and  types 

In  addition,  NARA  is  making  an 
editorial  clarification  in  §  1228.224(a) 
concerning  publications  incorporated  by 
reference  for  subpart  K  of  part  1228. 

This  final  rule  is  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget.  As  required  by  the 
Regulatory  Flexibility  Act.  1  certify  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  applies  only  to 
Federal  agencies.  This  regulation  does 
not  have  any  federalism  or  tribalism 
implications.  This  rule  is  not  a  major 
rule  as  defined  in  5  U.S.C.  Chapter  8. 
Congressional  Review  of  Agency 
Rulemaking. 

List  of  Subjects  m  U)  (  hK  P.ut  1228 
Archives  and  records.  Incorporation 

by  reference. 

For  the  reasons  set  forth  in  the 

preamble.  NARA  amends  Fart  1228  of 

Title  36.  Code  of  Federal  Regulations,  as 

fl  1 1 1 1 )  vv  s 

PART  1228  -DISPOSITION  OF 
FEDERAL  RECORDS 

1.  The  authority  citation  for  Part  1228 
continues  to  read  as  follows: 

Aulhorily:  44  U.S.C.  chs.  21.  29.  and  33. 

2  Amend  §  1228.224  by  revising 
paragraph  (a)  to  read  as  follows: 

•5  i.i'28  2Ji      Publications  mcof porated  Dv 
reference. 

(a)  Cteneral.  The  following 
publications  cited  in  this  section  are 
hereby  incorporated  by  reference  into 
this  subpart  K  of  part  1228.  They  are 
available  from  the  issuing  organizations 
at  the  addresses  listed  in  this  section. 
They  are  also  available  for  inspection  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street  NW..  suite  700. 
Washington.  DC.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  Part  51. 
These  materials  are  incorporated  as  they 
exist  on  the  date  of  approval,  and  a 
document  indicating  any  change  in 
thesp  materials  will  be  published  in  the 
Ft'dt-ral  Ki'tji.sler 
•  •  •  >  • 

3.  Amend  §  1228.270  by  revising 
paragraphs  (a),  (b).  (c)  and  by  adding 

pHr?ii;rHph  'P  to  r^ad  a«  fnlldws: 

§1228.270     Electronic  records 

(a)  Timing  of  transfers.  Eai  h  .it;<ncy  is 
responsible  for  «h-   integrity  of  the 
permanent  recurdi  a  transfers  on 


physical  media  to  the  National  Archives 
of  the  United  States.  For  records 
transferred  by  a  media-less  method. 
NARA  works  with  the  agency  to  ensure 
integrity  of  the  records  during  the 
transfer  process.  To  ensure  that 
permanent  electronic  records  are 
preserved,  each  Federal  agency  must 
transfer  electronic  records  to  NARA 
promptly  in  accordance  with  the 
agency's  records  disposition  schedule. 
Furthermore,  if  the  agency  cannot 
provide  proper  care  and  handling  of  the 
media  [see  part  1234  of  this  chapter),  or 
if  the  media  are  becoming  obsolete  and 
the  agency  cannot  migrate  the  records  to 
newer  media,  the  agency  must  contact 
NARA  to  arrange  for  timely  transfer  of 
permanent  electronic  records,  even 
when  sooner  than  provided  in  the 
records  schedule. 

(b)  Temporary-  retention  of  copy.  Each 
agency  must  retain  a  second  copy  of  any 
permanent  electronic  records  that  it 
transfers  to  the  National  Archives  of  the 
United  States  until  it  receives  official 
notification  from  NARA  that  the  transfer 
was  successful  and  that  NARA  has 
assumed  responsibility  for  continuing 
preservation  of  the  records. 

(c)  Transfer  media.  This  paragraph 
covers  the  transfer  of  permanent  records 
to  the  National  Archives:  it  does  not 
apply  to  the  use  or  storage  of  records  in 
agency  custody.  See  36  CFR  1234.30  for 
the  requirements  governing  the 
selection  of  electronic  records  storage 
media  for  current  agency  use.  The 
agency  must  use  only  media  that  is 
sound  and  free  from  defects  for  transfers 
to  the  National  Archives  of  the  United 
States;  the  agency  must  choose 
reasonable  steps  to  meet  this 
requirement.  The  approved  media  and 
media-less  transfer  forms  are  open  reel 
magnetic  tape,  magnetic  tape  cartridge; 
Compact-Disk.  Read  Onlv  Memory  (CD- 
ROM);  and  File  Transfer  Protocol  (FTP) 
as  described  in  paragraphs  (c)  (1),  (2) 
and  (3)  of  this  section. 

(1)  Magnetic  tape.  Agencies  may 
transfer  electronic  records  to  the 
National  Archives  on  magnetic  tape  as 
follows: 

(i)  Open-reel  magnetic  tape  must  be 
on  V2  inch  9-track  tape  reels  recorded  at 
1600  or  6250  bpi  that  meet  ANSI  X3.39- 
1986.  Am»'ri(  an  National  Standard: 
Recorded  M  it;ii.tic  Tape  for  Information 
Interchan^;.'    IhiiorPl  PE)  or  ANSI 
X3.54-19Hh.  .-\ni('rii  an  National 
Standard:  Recordi-d  M.i luetic  Tape  for 
Information  Infin  hanu'    6250  CPI, 
Group  Coiiti  KiH.irdiiu;    respectively. 

(ii)  Tape  cartridges  ni.i\  >«■  1H  track 
3480-class  ran  ridges    I  he  )4KU  (  lass 
cartridge  inu.st  be  re<  nr  ied  at  37.871  bpi 
that  meet  ANSI  X.i  l«a   1490.  American 
National  Standard  Magnetic  Tape  and 
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Cartridge  for  Information  Interchange — 

IH-Track.  Parallel,  '  .  inch  (12.65  mm). 
,-(7871  (pi  (149^  c  pmm),  Croup-Coded — 
Requirements  for  Recording.  The  data 
must  be  blocked  at  no  more  than  32,760 
bytes  per  block. 


(iii)  Tape  cartridges  may  be  DLTtape 
IV  cartridges  that  must  be  recorded  in 
an  uncompressed  format.  Agencies 
interested  in  transferring  scheduled 
electronic  records  using  a  Tape  Archive 
(TAR)  utility  should  contact  NARA's 
Electronic  and  Special  Media  Records 


Services  Division  (NWME).  8601 
Adelphi  Rd.,  College  Park,  MD  20740- 
6001  or  by  email  to  cer®naro. gov  to 
initiate  transfer  discussions.  The  data 
must  be  blocked  at  no  more  than  32.760 
bjies  per  block  and  must  conform  to  the 
standards  cited  in  the  table  as  follows: 


It  you  are  copying  the  records  on  .  .  . 

.  .  ,  then,  the  standard  t»low  applies 

DLTtape  IV  With  a  DLT  4000  dnve  

DLTtape  IV  with  a  DLT  7000  dnve  

ISO/IEC  15307:1997.  First  edition,  December  1,  1997  Information 
technology— Data  interchange  on  12.7  mm  128-track  magnetic  tape 
cartndges— DLT  4  format  (20  GB  native,  40  GB  compressed.  1  ^ 
Masec) 

ISOIEC   •5896;1999,  First  edition.  Decemtjer  15,   1999    Information 

DLTtaoe  IV  with  a  DLT  8000  drive  

technology— Data  interchange  on  12.7  mm  208-track  magnetic  tape 
canrioaes— DLT  5  formal  (35  GB  native,  70  GB  compressed.  5  C 
MB  sec; 
ISO/IEC   16382  2000    First  edition,  May  15,  2000.  Information  tech 

nology— Data  interchange  on  12,7  mm  208-track  magnetic  tape  ca' 
fridges— DLT  6  format  (40  GB  native   80  GB  compressed   6  0  MB 
sec). 

(2)  Compact-Disk.  Read  Only  Memory 
(CD-ROM).  Agencies  may  use  CD- 
ROMs  to  transfer  electronic  records 

s(  heduled  to  be  preserved  in  the 
National  Archives.  The  files  on  such  a 
CD-ROM  must  comply  with  the  format 
and  documentation  requirements 
specified  in  paragraphs  (d)  and  (e)  of 
this  section. 

(i)  CD-ROMs  used  for  this  purpose 
must  conform  to  ANSI/NISO/ISO  9660- 
1990.  American  National  Standard  for 
Volume  and  File  Structure  of  CD-ROM 
for  Information  Exchange. 

(ii)  Permanent  electronic  records  must 
be  stored  in  discrete  files.  The  CD- 
ROMs  transferred  may  contain  other 
files,  such  as  software  or  temporary 
records,  but  all  permanent  records  must 
be  in  files  that  contain  only  permanent 
records.  Agencies  must  indicate  at  the 
time  of  transfer  if  a  CD-ROM  contains 
temporary  records  and,  if  so.  where 
those  records  are  located  on  the  CD- 
ROM.  The  agency  must  also  specify 
whether  NARA  should  return  the  CD- 
ROM  to  the  agency  or  dispose  of  it  after 
copying  the  permanent  records  to  an 
archival  medium 

(iii)  If  permanent  electronic  records 
that  an  agency  disseminates  on  CD- 
ROM  exist  on  other  media,  such  as 
magnetic  tape,  the  agency  and  NAR^-\ 
will  mutually  agree  on  the  most 
appropriate  medium  for  transfer  of  the 
records  to  the  National  Arch!\es  of  the 
United  States. 

(3)  File  Transfer  Protocol  Agencies 
may  use  File  Transfer  Protocol  (FTP)  to 
transfer  electronic  records  scheduled  for 
preservation  at  the  National  Archives  of 
the  United  States.  The  files  transferred 
via  FTP  must  comply  with  the  format 
and  documentation  requirements 
specified  in  paragraphs  (d)  and  (e)  of 
this  section. 


(i)  FTP  file  structure  may  use  the  64- 
character  Joliet  extension  naming 
convention  only  when  letters,  numbers, 
dashes  (-),  and  underscores  (J  are  used 
in  the  file  and/or  directory  names,  with 
a  slash  (\)  used  to  indicate  directory 
structures.  Otherwise,  FTP  file  structure 
must  conform  to  an  8.3  file  naming 
convention  and  file  directory  structure 
as  cited  in  ANSI/NISO/ISO  9660-1990, 
American  National  Standard  for  Volume 
and  File  Structure  of  CD-ROM  for 
Information  Exchange. 

(ii)  Permanent  electronic  records  must 
be  stored  in  discrete  files,  separate  from 
temporary'  files.  All  permanent  records 
must  be  transferred  in  files  that  contain 
only  peHnanent  records. 

(iii)  When  permanent  electronic 
records  may  be  disseminated  through 
other  types  of  mechanisms  [e.g., 
magnetic  tape,  CD-ROM),  the  agency 
and  NARA  will  mutually  agree  on  the 
most  appropriate  medium  for  transfer  of 
the  records  to  the  National  Archives  and 
will  select  the  appropriate  files  for  FTP 
transfer.  Several  important  factors  may 
li  in  it  the  use  of  FTP  as  a  transfer 
method,  including  the  number  of 
records,  record  file  size,  and  available 
bandwidth  NARA  will  retain  approval 
for  appropriateness  of  FTP  as  the 
selected  mechanism  for  each  scheduled 
records  transfer  based  on  certain  criteria 
(file  size,  FTP  transfer  rate,  record 
classification,  etc.).  Agencies  interested 
in  sending  electronic  records  scheduled 
for  transfer  to  NARA  through  FTP  must 
contact  NARA's  Electronic  and  Special 
Media  Records  Senices  Division 
(NWME),  8601  Adelphi  Rd..  College 
Park.  MD  20740-6001  or  by  email  to 
cer@nara  gov  to  initiate  the  transfer 
discussions 

(iv)  Eac:h  permanent  elertronir 
records  transfer  must  be  preceded  with 


a  signed  Agreement  to  Transfer  Records 
to  the  National  Archives  of  the  United 
States  (Standard  Form  258)  sent  to  the 
Office  of  Records  Services — 
Washington,  DC  (NWME),  8601  Adelph 
Road,  College  Park.  MD  20740-6001 
***** 

(f)  Incorporation  by  reference.  The 
following  publications  cited  in  this 
section  are  available  from  the  American 
National  Standards  Institute  (ANSI),  25 
West  43rd  Street,  4th  floor.  New  York 
NY  10036  or  electronically  at  http:// 
v^ivH'.ansi.org/.  All  these  standards  are 
also  available  for  inspection  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  Suite  700, 
Washington,  D.C.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51 
These  materials  are  incorporated  by 
reference  as  they  exist  on  the  date  of 
approval  and  a  notice  of  any  change  in 
these  materials  will  be  published  in  the 
Federal  Register, 

ANSI  X3. 39-1986,  American  Nationa! 
Standard:  Recorded  Magnetic  Tape  for 
Information  Interchange  (1600  CPI,  PE) 

ANSI  X3. 54-1986,  American  Nationa. 
Standard:  Recorded  Magnetic  Tape  for 
Information  Interchange  (6250  CPI. 
Group  Coded  Recording), 

ANSI  X3. 180-1990,  American 
National  Standard:  Magnetic  Tape  and 
Cartridge  for  Information  Interchange — 
18-Track.  Parallel.  Vz  inch  (12.65  mm). 
37871  cpi  (1491  cpmm).  Group-Coded— 
Requirements  for  Recording. 

ANSI/NISO/ISO  9660-1990. 
American  National  Standard  for  Volumt 
and  File  Structure  of  CD-ROM  for 
Information  Exchange. 

ISO/IEC  15307:1997.  First  edition. 
December  1.  1997,  Information 
technology — Data  interchange  on  12.7 
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mm  128-track  magnetic  tape 
cartridges — DLT  4  format. 

ISO/IEC  15896:1999,  First  edition, 
December  15,  1999,  Information 
technology — Data  interchange  on  12.7 
mm  208-track  magnetic  tape 
cartridges — DLT  5  format. 

ISO/IEC  16382:2000,  First  edition. 
May  15,  2000,  Information  technology- 
Data  interchange  on  12.7  mm  208-track 
magnetic  tape  cartridges — DLT  6  format. 
•         *         •         *         * 

Dnfed:  October  25.  2002. 
iiiiin  VV.  Carlin, 
An  iinist  of  the  United  States. 
IFR  nor.  02-32818  Filed  12-27-02;  8:45  am) 
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United  States  Patent  and  Trademark 
Office 

J7  CFR  Parts  1    2  and  3 
Docket  No   J003-T-005] 
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Correspondence  With  the  United 
States  Patent  and  Trademark  Office 

AGENCY.  United  States  Patent  and 
Trademark  Office,  Commerce. 
ACTION:  Final  rule;  Technical 
,irriM  films  Act  of  2002  Rules  Change. 


summary:  The  United  States  Patent  and 
Trademark  Office  ("USPTO")  is  revising 
its  rules  of  practice  to  simplify  the 
requirements  for:  (1)  Filing  an 
ipplication  for  registration  based  on  a 
iiireign  registration  under  15  U.S.C. 
1 126(e);  and  (2)  designation  of  a 
lomestic  representative  by  a  party  who 
is  not  domiciled  in  the  United  States. 
These  changes  implement  the  changes 
to  the  Trademark  Act  of  1946.  15  U.S.C. 
1051  et  seq.,  made  by  the  Technical 
Corrections  in  Trademark  Law  Act.  title 
III.  subtitle  B.  sec.  13207  of  Pub.  L.  107- 
273,  116  Stat.  1758.  The  USPTO  is  also 
making  some  minor  technical 
nrrfctiims  to  the  rules  of  practice. 
EFFECTIVE  DATE:  December  30.  2002. 
f  OP  f  DRTHER  INFORMATION  CONTACT: 
'•:   .  i,   lianium,  Office  of  tht" 

missioner  for  Trademarks,  by 
inlophone  at  (703)  308-8910,  extension 
137,  by  e-mail  at 

mary.hannon@uspto.gov.  or  by  facsimile 
It  (703)  872    0280 
SUPPLEMENT ARY  INFORMATION:  The 
Technical  Corrections  in  Trademark 
Law  Act  of  2002.  Pub.  L.  107-273.  116 
Stat.  1758  ("Technical  Corrections 
.\ct"),  amended  section  44(e)  of  the 
Trademark  Act,  15  U.S.C.  1126(e).  to 


eliminate  the  requirement  that  a  foreign 
applicant  who  seeks  registration  in  the 
United  States  based  on  a  registration  in 
the  applicant's  home  country  (country 
of  origin)  submit  a  certification  or 
certified  copy  of  the  foreign  registration. 
As  amended,  section  44(e)  requires  that 
the  applicant  submit  "a  true  copy,  a 
photocopy,  a  certification,  or  a  certified 
copy  of  the  registration  in  the  country 
of  origin  of  the  applicant." 

The  Technical  Corrections  Act  also 
amended  sections  1(e),  8(f),  9(c).  and  10 
of  the  Trademark  Act.  15  U.S.C.  1051(e), 
1058(f),  1059(c)  and  1060,  to  eliminate 
the  requirement  that  an  applicant  or 
registrant  who  is  not  domiciled  in  the 
United  States  designate  the  name  and 
address  of  a  person  resident  in  the 
United  States  on  whom  may  be  served 
notices  or  process  in  proceedings 
affecting  the  mark  ("domestic 
representative").  As  amended,  these 
sections  provide  that  the  applicant  or 
registrant  "may"  designate  a  domestic 
representative,  and  that  if  the  applicant 
or  registrant  does  not  designate  a 
domestic  representative  (or  if  the  person 
designated  cannot  be  found  at  the 
address  in  the  designation),  then  notices 
or  process  in  proceedings  affecting  the 
mark  may  be  served  on  the  Director  of 
the  USPTO  ("Director").  In  other  words, 
the  designation  of  a  domestic 
representative  in  trademark  proceedings 
is  now  optional,  not  mandatory. 

The  Technical  Corrections  Act  is 
pffertivr  November  2,  2002 

Disc  iissiiin  lit  S|)fi  itic    Kiili's 

The  USPTO  is  amending  rules 
1.4(d)(l)(iii)(A),  2.6(b)(8),  2.18,  2.24, 
2.33(b)(2),  2.34,  2.119(d).  2.161(h). 
2.183.  3.31(a),  and  3.61. 

Section  1.4(d)(l)(iii)(A)  is  amended  to 
delete  the  requirement  that  a  party  who 
signs  a  trademark  document 
electronically  print,  sign,  date  and 
maintain  a  paper  copy  of  the  electronic 
submission.  It  is  burdensome  and 
inefficient  for  parties  who  file 
electronically  to  maintain  both  paper 
and  electronic  records  of  the  filings. 
Paper  records  are  unnecessary  because 
electronic  records  would  be  sufficient 
proof  of  filing  if  a  document  filed 
electronically  were  to  become  lost 
within  the  USPTO. 

Section  2.6(b)(8)  is  amended  to  delete 
"T-Search"  in  both  places  in  which  it 
appears,  and  substitute  "X-Search." 
This  merely  updates  the  references  to 
the  USPTO's  electronic  search  system. 

Section  2.18  is  amended  to  provide 
that  if  an  applicant,  registrant  or  party 
to  a  proceeding  who  does  not  reside  in 
the  United  States  has  not  appointed  a 
domestic  representative  and  the 
application  or  proceeding  is  not  being 


prosecuted  by  an  attorney,  the  USPTO 
will  send  correspondence  directly  to  the 
applicant,  registrant  or  party,  unless  the 
applicant,  registrant  or  party  has 
designated  a  different  address  to  which 
correspondence  should  be  sent.  The  rule 
previously  stated  that  the  USPTO  would 
send  correspondence  to  the  domestic 
representative  unless  the  application 
was  being  prosecuted  by  an  attorney,  in 
which  case  the  USPTO  would  send 
correspondence  to  the  attorney.  The 
amendment  is  necessary  because 
designation  of  a  domestic  representative 
is  no  longer  mandatory. 

Section  2.24  is  amended  to  provide 
that  an  applicant  not  residing  in  the 
United  States  may  designate  a  domestic 
representative,  and  that  if  the  applicant 
does  not  designate  a  domestic 
representative  (or  if  the  person 
designated  cannot  be  found  at  the 
address  given  in  the  designation),  then 
notices  or  process  in  proceedings 
affecting  the  mark  may  be  served  on  the 
Director  of  the  USPTO.  This 
incorporates  the  amendment  of  15 
U.S.C.  1051(e).  and  1060. 

Section  2.33(b)(2)  is  amended  to 
require  that  an  application  under  15 
U.S.C.  1051(b)  or  15  U.S.C.  1126  include 
an  allegation  that  the  applicant  believes 
it  is  entitled  to  use  the  mark  "in 
commerce".  This  corrects  an  oversight 
in  the  rule  (which  previously  omitted 
the  language  "in  commerce"),  and 
makes  it  consistent  with  15  U.S.C. 
1051(b)(3)(A).  which  requires  an 
allegation  that  the  applicant  believes 
itself  "to  be  entitled  to  use  the  mark  in 
.  commerce".  This  amendment  does  not 
change  current  practice. 

Section  2.34(a)(2)(i)  is  amended  to 
provide  that  in  an  application  based  on 
the  applicant's  bona  fide  intention  to 
use  the  mark  in  commerce  under  15 
U.S.C.  1051(b),  the  "applicant"  must 
verify  that  it  has  a  bona  fide  intention 
to  use  the  mark  in  commerce  on  or  in 
connection  with  the  goods  or  services 
listed  in  the  application.  The  rule 
previously  required  verification  by  the 
"trademark  owner  ".  but  this  was 
inconsistent  with  15  U.S.C.  1051(b)(3). 
which  requires  verification  by  the 
"applicant".  An  intent-to-use  applicant 
who  has  not  yet  used  a  mark  in 
commerce  is  not  the  "owner"  of  the 
mark.  This  amendment  does  not  change 
current  practice. 

Section  2.34(a)(3)(i)  is  amended  to 
provide  that  in  an  application  based  on 
registration  of  a  mark  in  a  foreign 
applicant's  country  of  origin  under  15 
U.S.C.  1126(e),  the  "applK  .mt     must 
verify  that  it  has  a  bona  tidf  intention 
to  use  the  mark  in  commerce  on  or  in 
connection  with  the  goods  or  services 
listed  in  the  application.  The  rule 
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previously  required  verification  by  the 
"trademark  owner".  This  amendment  i.s 
consistent  with  §  2.33  and  does  not 
change  c:urrent  practice 

Section  2  34(a)(3)(ii)  is  amended  to 
provide  that  an  application  for 
registration  of  a  mark  based  on  a  foreign 
registration  under  15  U.S.C.  1126(e) 
must  include  a  "true  copy,  photocop\ 
certification,  or  certified  copy"  of  a 
registration  in  the  applicant's  country  of 
origin.  This  incorporates  the 
amendment  of  15  U.S.C.  1126(e).  which 
now  permits  submission  of  a  photocopy 
of  a  foreign  registration.  Previously,  the 
rule  required  a  certification  or  certified 
copy  of  the  foreign  registration. 

Section  2.34(a)(3)(iii)  is  amended  to 
provide  that  in  an  application  for 
registration  of  a  mark  based  on  a  foreign 
registration  under  15  U.S.C.  1126(e).  if 
the  record  indicates  that  the  foreign 
registration  will  expire  before  the 
United  States  registration  will  issue,  the 
applicant  must  submit  a  tnie  copy, 
photocopy,- certification,  or  certified 
copy  from  the  country  of  origin  showing 
that  the  foreign  registration  has  been 
renewed  and  is  still  in  force.  This 
incorporates  the  amendment  of  15 
U.S.C.  1126(e).  Previously,  the  rule 
required  a  certification  or  certified  copy 
showing  that  the  foreign  registration  had 
been  renewed. 

Section  2.34(a)(4)(ii)  is  amended  to 
provide  that  in  an  application  based  on 
an  earlier-filed  foreign  application 
under  15  U.S.C.  1126(d).  the 
"applicant"  must  verify  that  it  has  a 
bona  fide  intention  to  use  the  mark  in 
commerce  on  or  in  connection  with  the 
goods  or  services  listed  in  the 
application.  The  rule  previously 
required  verification  by  the  "trademark 
owner."  This  amendment  is  consistent 
with  §  2.33  and  does  not  change  current 
practice. 

Section  2.119(d)  is  amended  to 
provide  that  if  a  party  to  an  inter  partes 
proceeding  who  does  not  reside  in  the 
United  States  has  appointed  a  domestic 
representative,  the  USPTO  will  send 
correspondence  to  the  domestic 
representative  unless  the  proceeding  is 
being  prosecuted  by  an  attorney  at  law. 
in  which  case  the  USPTO  will  send 
correspondence  to  the  attorney;  and  that 
if  the  party  has  not  appointed  a 
domestic  representative  and  the 
proceeding  is  not  bein^  prosecuted  by 
an  attorney,  the  USPTO  will  send 
correspondence  directly  to  the  party. 
The  rule  previously  stated  that  the 
USPTO  would  send  correspondence  to 
the  domestic  representative  unless  the 
application  was  being  prosecuted  bv  an 
attorney,  in  which  case  the  L'SPTO 
would  send  correspondence  to  the 
attorney.  The  amendment  is  necessary 


because  designation  of  a  domestic 
r>'[)resentative  is  no  longer  mandatory. 

.Se(  tion  2,161  is  amended  by  deleting 
paragraph  (h).  which  required  that  an 
affidavit  of  continued  use  or  excusable 
nonuse  under  15  U.S.C.  1058  include  a 
designation  of  domestic  representative  if 
the  registrant  is  not  domiciled  in  the 
United  States.  This  incorporates  the 
amendment  of  15  U.S.C.  1058(f),  which 
makes  the  designation  of  domestic 
representative  optional. 

Section  2.183  is  amended  by  deleting 
paragraph  (d),  which  required  that  a 
renewal  application  under  15  U.S.C. 
1059  include  a  designation  of  domestic 
representative  if  the  registrant  is  not 
domiciled  in  the  United  States,  and  by 
redesignating  paragraphs  (e)  and  (f)  as 
paragraphs  (d)  and  (e).  This  incorporates 
the  amendment  of  15  U.S.C.  1059(c), 
which  makes  the  designation  of 
domestic  representative  optional. 

Section  3.31  is  amended  by  deleting 
paragraph  (a)(7),  which  required  that  a 
trademark  cover  sheet  under  §  3.28 
include  an  indication  that  an  assignee 
who  is  not  domiciled  in  the  United 
States  had  designated  a  domestic 
representative,  and  by  redesignating 
paragraph  (a)(8)  as  paragraph  (a)(7).  This 
incorporates  the  amendment  of  15 
U.S.C.  1060.  which  makes  the 
designation  of  domestic  representative 
optional. 

Section  3.61  is  amended  to  provide 
that  the  assignee  of  a  trademark 
application  or  registration  who  does  not 
reside  in  the  United  States  "may" 
designate  a  domestic  representative. 
This  incorporates  the  amendment  of  15 
U.S.C.  1060.  The  rule  previously 
provided  that  an  assignee  who  does  not 
reside  in  the  United  States  ""must" 
designate  a  domestic  representative. 

Administrative  Procedure  Act 

This  final  rule  merely  involves  rules 
of  agency  practice  and  procedure  within 
the  meaning  of  5  U.S.C.  553(b)(A),  as  the 
amendments  merely  incorporate 
changes  to  the  statute  enacted  by  the 
Technical  Corrections  Act,  Public  Law 
107-273.  116  Stat.  1758,  which  simplify 
or  eliminate  existing  procedural 
requirements.  Therefore,  this  final  rule 
may  be  adopted  without  prior  notice 
and  opportunitv  for  public  comment 
under  5  U.S.C.  553(b)  and  (c),  or  thirty- 
day  advance  publication  under  5  U.S.C. 
553(d). 

Regulatory  Flexibility  Act 

.•\s  prior  notice  and  an  opportunity  for 
public  comment  are  not  required 
pursuant  to  5  U.S.C.  553  (or  any  other 
law),  a  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act  (5 


U.S.C.  601  et  seq.)  is  not  required.  See 
5  U.S.C.  603  and  604. 

Executive  Order  13132 

This  rule  making  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparauon  of  a 
Federalism  Assessment  under  Executive 
Qrder  13132  (Aug.  4.  1999). 

Executive  Order  12866 

This  rule  making  has  been  determined 
not  to  be  significant  for  purposes  of 
Executive  Order  12866  (Sept.  30,  1993) 

Paperwork  Reduction  Act 

This  rule  making  does  not  create  any 
information  collection  requirements 
under  the  Paperwork  Reduction  Act 
(PRA)  of  1995  (44  U.S.C.  3501  et  seq.); 
however,  this  rule  making  does  contain 
information  collection  requirements 
subject  to  the  PRA.  This  final  rule 
eliminates  the  requirement  to  maintain 
a  paper  copy  of  an  application  that  has 
been  filed  electronically,  This  rule  also 
eliminates  the  requirement  that 
applicants  or  registrants  who  are  not 
domiciled  in  the  United  States  must 
designate  the  name  and  address  of  a 
person  resident  in  the  United  States  on 
whom  may  be  ser\'ed  notice  or  process 
in  proceedings  affecting  the  mark 
("domestic  representative").  The 
designation  of  a  domestic  representative 
is  now  an  optional  requirement  These 
requirements  have  been  previously 
submitted  to  OMB  for  review  and 
approval  under  OMB  Control  Number 
0651-0009.  The  USPTO  will  update 
0651-0009  to  reflect  the  change  in  the 
record  keeping  requirements  associated 
with  the  amendment  of  section 
1.4(d)(l)(iii)(A)  and  any  possible  burden 
changes  associated  with  the  optional 
designation  of  a  domestic 
representative.  The  public  reporting 
burden  for  these  requirements  averages 
three  minutes,  including  the  time  for 
reviewing  instructions  and  gathering  the 
information.  Send  comments  regarding 
this  burden  estimate  to  Mary  E.  Hannon. 
Office  of  the  Commissioner  for 
Trademarks,  by  telephone  at  (703)  308- 
8910,  extension  137,  by  e-mail  at 
man'. hannon@uspto.gov.  or  bv  facsimile 
at  (703)  872-9280  or  to  the  OMB  Office 
of  Information  and  Regulatory  Affairs, 
New  Executive  Office  Bldg..  725  17th 
Street,  NW..  Washington,  DC  20230 
(Attn:  USPTO  Desk  Officer). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
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information  displays  a  currently  valid 
OMB  control  number. 

List  of  Subjects 

)7  CFH  Part  1 

Administrative  practice  and 
procedure.  Trademarks. 

i7CFRPart2  n^ 

Administrative  practice  and 
procedure.  Trademarks. 

i7CFRPart3 

Administrative  practice  and 
procedure,  Trademarks.  Assignments. 

For  the  reasons  given  in  the  preamble 
and  under  the  authority  contained  in  35 
U.S.C.  2  and  15  U.S.C.'ll23,  as 
amended,  the  USPTO  is  amending  parts 
1 .  2  and  3  of  title  37  as  follows: 

PART  1   RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
Part  1  continues  to  read  as  follows: 

Authority:  35  U.S.C.  2(b)(2). 

2.  Amend  §  1.4  by  revising  paragraph 
(d)(l)(iii)(A)  to  read  as  follows: 

t)  !  4      N.tture  Of  correspoddence  .tnd 
siqnrttuft'  requirements. 

(d)'   •   ' 

(D*   •   ' 

(iii)  *   •   * 

(A)  Place  a  symbol  comprised  of 
numbers  and/or  letters  between  two 
forward  slash  marks  in  the  signature 
block  on  the  electronic  submission:  or 


PART  2-RULES  OF  PRACTICE  IN 
TRADEMARK  CASES 

3.  The  authority  citation  for  37  CFR 
Part  2  continues  to  read  as  follows: 

Vuihority:  15  U.S.C.  1123.  35  U.S.C.  2. 
uiiii!ss  otherwise  noted. 

4.  Amend  §  2.6  by  revising  paragraph 
(b)(8)  to  read  as  follows: 

§  2  6     Tfddemdfk  tees 

•  *  *  *  * 

(b)*   *   * 

(8)  Marginal  cost,  paid  in  advance,  for 
each  hour  of  terminal  session  time, 
including  print  time,  using  X-Search 
capabilities,  prorated  for  the  actual  time 
used.  The  Director  may  waive  the 
payment  by  an  individual  for  access  to 
X-Search  upon  a  showing  of  need  or 
hardship,  and  if  such  waiver  is  in  the 
public  interest  $40.00 

•  *         •         *         • 

5.  Revise  §  2.18  to  read  as  follows: 


§2.18     Correspondence   with  whom  held 

If  pai  •■:-  .:•   'i  .i. limited  by  an 
attorney  at  law,  or  a  written  power  of 
attorney  is  filed,  the  United  States 
Patent  and  Trademark  Office  will  send 
correspondence  to  the  attorney  at  law 
transmitting  the  papers,  or  to  the 
attorney  at  law  designated  in  the  power 
of  attorney.  If  an  application  or 
proceeding  is  not  being  prosecuted  by 
an  attorney  at  law,  and  the  applicant, 
registrant  or  party  to  a  proceeding  befon 
the  Office  has  appointed  a  domestic 
representative,  the  Office  v/ill  send 
correspondence  to  the  domestic 
representative,  unless  the  applicant, 
registrant  or  party  designates  in  writing 
another  address  to  which 
correspondence  is  to  be  sent.  If  the 
application  or  proceeding  is  not  being 
prosecuted  by  an  attorney  and  the 
applicant,  registrant  or  party  has  not 
designated  a  domestic  representative, 
the  Office  will  send  correspondence 
directly  to  the  applicant,  registrant  or 
party,  unless  the  applicant,  registrant  or 
party  designates  in  writing  another 
address  to  which  correspondence  is  to 
be  sent.  Correspondence  will  continue 
to  be  sent  to  such  address  until  the 
applicant,  registrant  or  party,  or  the 
attorney  or  other  authorized 
representative  of  the  applicant, 
registrant  or  party,  indicates  in  writing 
that  correspondence  is  to  be  sent  to 
another  address.  The  Office  will  not 
undertake  double  correspondence,  and 
if  more  than  one  attorney  at  law  or  other 
authorized  representative  appears  or 
signs  a  paper,  the  Office's  reply  will  be 
sent  to  the  address  already  established 
in  the  record  until  another 
correspondence  address  is  specified  by 
the  applicant,  registrant  or  party  or  by 
the  attorney  or  other  authorized 
representative  of  the  applicant, 
registrant  or  party. 

6.  Revise  §  2.24  and  its  heading  to 
re;!'!   !-  f'-D'nv^ 

§  2  24     Designation  of  domestic 
representative  by  foreign  applicant 

If  an  applicant  is  not  domiciled  in  the 
United  States,  the  applicant  may 
designate  by  a  document  filed  in  the 
United  States  Patent  and  Trademark 
Office  the  name  and  address  of  some 
person  resident  in  the  United  States  on 
whom  may  be  served  notices  or  process 
in  proceedings  affecting  the  mark.  If  the 
applicant  does  not  file  a  document 
designating  the  name  and  address  of  a 
person  resident  in  the  United  States  on 
whom  may  be  served  notices  or  process 
in  proceedings  affecting  the  mark,  or  if 
the  last  person  designated  cannot  be 
found  at  the  address  given  in  the 
designation,  then  notices  or  process  in 
proceedings  affecting  the  mark  may  be 


served  on  the  Director.  The  mere 
designation  of  a  domestic  representative 
does  not  authorize  the  person 
designated  to  prosecute  the  application 
unless  qualified  under  paragraph  (a),  (b) 
or  (c)  of  §  10.14  of  this  subchapter  and 
authorized  under  §  2.17(b). 

7.  Amend  §  2.33  by  revising  paragraph 
(b)(2)  to  read  as  follows: 

§  2  33     Verified  statement 

(b)'    •    * 

(2)  In  an  application  under  section 
1(b)  or  section  44  of  the  Act,  the  verified 
statement  must  allege: 

That  the  applicant  has  a  bona  fide 
intention  to  use  the  mark  shown  in  the 
accompanying  drawing  in  commerce  on 
or  in  connection  with  the  specified 
goods  or  services;  that  the  applicant 
believes  it  is  entitled  to  use  the  mark  in 
commerce:  that  to  the  best  of  the 
declarant's  knowledge  and  belief,  no 
other  person  has  the  right  to  use  the 
mark  in  commerce,  either  in  the 
identical  form  or  in  such  near 
resemblance  as  to  be  likely,  when 
applied  to  the  goods  or  services  of  the 
other  person,  to  cause  confusion  or 
mistake,  or  to  deceive;  and  that  the  facts 
set  forth  in  the  application  are  true. 
•         «         «         *         * 

8.  Amend  §  2.34  by  revising 
paragraphs  (a)(2)(i),  {a)(3)(i),  (a){3)(ii). 
(a)(3)(iii),  and  (a)(4)(ii)  to  read  as 
follows: 

§2  34     Bases  tor  filing. 

(a)*  •  • 

(2)*  *   • 

(i)  In  an  application  under  section 
1(b)  of  the  Act.  the  applicant  must  verify 
that  it  has  a  bona  fide  intention  to  use 
the  mark  in  commerce  on  or  in 
connection  with  the  goods  or  services 
listed  in  the  application.  If  the 
verification  is  not  filed  with  the  initial 
application,  the  verified  statement  must 
allege  that  the  applicant  had  a  bona  fide 
intention  to  use  the  mark  in  commerce 
as  of  the  filing  date  of  the  application. 
***** 

(3)*    *    * 

(i)  The  applicant's  verified  statement 
that  it  has  a  bona  fide  intention  to  use 
the  mark  in  commerce  on  or  in 
connection  with  the  goods  or  services 
listed  in  the  application.  If  the 
verification  is  not  filed  with  the  initial 
application,  the  verified  statement  must 
allege  that  the  applicant  li .  !  .  \»".\.<  nd.- 
intention  to  use  the  mark  m    >  iiniKri  »■ 
as  of  the  filing  d.it.'   .f  Hi-    ipplication. 

(ii)  A  true  cojix    i  [tiMi  >.  i.pv  a 
certification,  or  <i  <  tTiifx-ii  >  <<[>\    ^t  <t 
registration  in  the  applicant's  country  of 
origin  ■^hnwint:  th.it  the  mark  has  been 
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registered  in  that  country,  and  that  the 
registration  is  in  full  force  and  effect 
The  certification  or  copy  of  the  foreign 
registratiDii  must  show  the  name  of  the 
owner,  the  mark,  and  the  goods  or 
services  for  which  the  mark  is 
registered.  If  the  foreign  registration  is 
not  in  the  English  language,  the 
applicant  must  submit  a  translation, 
(iii)  If  the  record  indicates  that  the 
foreign  registration  will  expire  before 
the  United  States  registration  will  issue, 
the  applicant  must  submit  a  true  copy, 
a  photocopy,  a  certification,  or  a 
certified  copy  from  the  country  of  origin 
to  establish  that  the  foreign  registration 
has  been  renewed  and  will  be  in  force 
at  the  time  the  United  States  registration 
will  issue.  If  the  foreign  registration  is 
not  in  the  English  language,  the 
applicant  must  submit  a  translation. 
***** 

.(4)  *   *   * 

(ii)  The  applicant's  verified  statement 
that  it  has  a  bona  fide  intention  to  use 
the  mark  in  commerce  on  or  in 
connection  with  the  goods  or  services 
listed  in  the  application.  If  the 
verification  is  not  filed  with  the  initial 
application,  the  verified  .statement  must 
allege  that  the  applicant  had  a  bona  fide 
intention  to  use  the  mark  in  commerce 
as  of  the  filing  date  of  the  application. 
***** 

9.  Amend  §2.119  by  revising 
paragraph  (d)  to  read  as  follows 

§  2  1 19    Service  and  signing  of  papers. 

(d)  If  a  party  to  an  inter  partes 
proceeding  is  not  domiciled  in  the 
United  States  and  is  not  represented  bv 
an  attorney  or  other  authorized 
representative  located  in  the  United 
States,  the  party  may  designate  by 
document  filed  in  the  United  States 
Patent  and  Trademark  Offu  e  the  name 
and  address  of  a  person  resident  in  the 
United  States  on  whom  may  be  served 
notices  or  process  in  the  proceeding.  If 
the  party  has  appointed  a  domestic 
representative,  official  communications 
of  the  United  States  Patent  and 
Trademark  Offif:^  will  be  addressed  to 
the  domestic  representative  unless  the 
proceeding  is  being  prosecuted  bv  an 
attorney  at  law  or  other  qualified  person 
duly  authorized  under  §  10  14(c)  of  this 
subchapter  If  the  party  has  not 
appointed  a  domestic  representative  and 
the  proceeding  is  not  being  prosecuted 
by  an  attorney  at  law  or  other  qualified 
person,  the  Office  will  send 
correspondence  directly  to  the  party, 
unless  the  party  designates  in  writing 
another  address  to  which 
correspondence  is  to  be  sent  The  mere 
designation  of  a  domestic  representative 


does  not  authorize  the  person 
designated  to  prosecute  the  proceeding 
unless  qualified  under  §  10.14(a),  or 
qualified  under  §  10.14{bland 
authorized  under  §  2.17(b). 


10.  Amend  §2.161  by  removing 
paragraph  (h),  and  by  revising  paragraph 
(g)(2)  to  read  as  follows: 

***** 

(g)*   *   * 

(2)  Be  flat  and  no  larger  than  8V2 
inches  (21.6  cm.)  wide  by  11.69  inches 
(29.7  cm.)  long.  If  a  specimen  exceeds 
these  size  requirements  (a  "bulky 
specimen"),  the  Office  will  create  a 
facsimile  of  the  specimen  that  meets  the 
requirements  of  the  rule  (;.e..  is  flat  and 
no  larger  than  8V^  inches  (21.6  cm.) 
wide  by  11.69  inches  (29.7  cm.)  long) 
and  put  it  in  the  file  wrapper. 

1 1 .  Amend  §  2 . 1 83  by  removing 
paragraph  (d);  and  redesignating 
paragraphs  (e)  and  (f)  as  (d)  and  (e). 

PART  3— ASSIGNMENT.  RECORDING 
AND  RIGHTS  OF  ASSIGNEE 

12.  The  authority  citation  for  37  CFR 
part  3  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1123;  35  U.S.C. 
2(b)(2). 

13.  Amend  §  3.31  by  removing 
paragraph  (a)(7)  and  redesignating 
paragraph  (a)(8)  as  paragraph  (a)(7). 

14  Revise  §8.61  to  read  as  follows: 
§  3.61     Domestic  representative 

if  the  assignee  of  a  patent,  patent 
application,  trademark  application  or 
trademark  registration  is  not  domiciled 
in  the  United  States,  the  assignee  may 
designate  a  domestic  representative  in  a 
document  filed  in  the  United  States 
Patent  and  Trademark  Office,  The 
designation  should  state  the  name  and 
address  of  a  person  residing  within  the 
United  States  on  whom  may  be  served 
process  or  notice  of  proceedings 
affecting  the  application,  patent  or 
registration  or  rights  thereunder. 

Dated:  December  20,  2002. 
lames  E.  Ro^an, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 

'fR  Dot    n2-T2801  Filed  12-27-02;  8:45  am' 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

[KY  125-2-200308(8.    pRl^430-9] 

Approval  and  Promulgation  o' 
Implementation  Plans  fo'  Kentucky 
Air  Permit  Regulations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving 
revisions  to  the  State  Implementation 
Plan  (SIP)  of  the  Commonwealth  of 
Kentucky  which  separate  rule  401  KAR 
50:035  into  several  rules  based  on  the 
type  of  air  permit,  and  renumber  and 
rewrite  in  plain  English  rule  401  KAR 
50:032  and  the  resulting  rules  from  401 
KAR  50:035.  The  EPA  is  also  removing 
401  KAR  50:030  from  the  Kentucky  SIP 
and  correcting  typographical  errors  in  a 
separate,  related  action  addressing  rule 
401  KAR  52:080,  "Regulator}'  limit  on 
potential  to  emit." 

DATES:  This  direct  final  rule  is  effective 
February  28,  2003  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  January-  29,  2003.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federa]  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Michele  Notariaimi,  Air 
Planning  Branch,  U.S.  Environmental 
Protection  Agency  Region  4.  61  Forsyth 
Street,  SW,  Atlanta.  Georgia  30303- 
8960.  (404/562-9031  (phone)  or 
notarianni.micheIe@epa.gov  (e-mail).) 

Copies  of  the  Commonwealth's 
submittal  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours; 

Environmental  Protection  Agency, 
Region  4.  Air  Planning  Branch.  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-8960.  (Michele  Notariaimi,  404/ 
562-9031 .  notarianni.michele&epa.gov) 

Commonwealth  of  Kentucky.  Division 
for  Air  Quality,  803  Schenkel  Lane. 
Frankfort.  Kentucky  40601-1403.  (502/ 
573-33821 

FOR  ruRTHER  INFORMADOK  COKTACT: 
Michele  Notarianni  at  the  address  listed 
above  or  404/562-9031 (phone)  or 
notarianni.michele@epa.gov  (e-mail). 
SUPPLEMENTARY  INFORMATION 

1   Today  s  .Action 

The  PTA  IS  approving  revisions  to  the 
State  Implementation  Plan  (SIP)  of  the 
Commonwealth  of  Kentucky  submitted 
on  March  15,  2001.  These  revisions 
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separate  rule  401  KAR  50:035  into 
several  rules  based  on  the  type  of  air 
permit,  and  renumber  and  rewrite  in 
plain  English  the  resulting  regulations. 
The  revisions  also  rewrite  in  plain 
English  rule  401  KAR  50:032  and 
renumber  it  as  401  KAR  52:090.  Todays 
action  hilly  approves  a  total  of  four 
rules  into  the  Kentucky  SIP.  The  four 
rules  that  EPA  is  adding  to  the  SIP  are: 
401  KAR  52:001:  "Definitions  for  401 
KAR  Chapter  52,"  401  KAR  52:030: 

Federally-enforceable  permits  for  non- 
major  sources"  401  KAR  52:090: 
"Prohibitory  rule  for  hot  mix  asphalt 
plants."  and  401  KAR  52:100:  "Public, 
affected  state,  and  U.S.  EPA  review." 
The  two  rules  being  replaced  by  these 
four,  new  rules  are  401  KAR  50:032. 
"Prohibitory  rule  for  hot  mix  asphalt 
plants."  and  401  KAR  50:035. 
"Permits."  which  are  listed  under 
Chapter  50,  "General  Administrative 
Procedures." 

Also  under  Chapter  50,  EPA  is 
removing  401  KAR  50:030,  "Registration 
of  sources,"  from  the  list  of  EPA- 
approved  Kentucky  regulations  because 
it  is  a  nonregulatory  provision  and  has 
no  basis  for  inclusion  in  the  SIP.  In 
addition,  EPA  is  correcting 
typographical  errors  in  a  separate, 
related  action  bv  replacing  all  references 
to  rule.  "401  KAR  50:080."  with  the 
correct  citation.  "401  KAR  52:080  "  (See 
67  FR  53312.  August  15.  2002.)  In  this 
ecirlier  action,  the  Agency  conditionally 
approved,  but  incorrectly  cited,  Rule 
401  KAR  52:080:  "Regulatory  limit  on 
potential  to  emit."  which  was  submitted 
as  part  of  the  March  15.  2001,  package 
as  one  of  the  rules  resulting  from  the 
rewrite  of  401  KAR  50:035. 

i  I   Final  Action 

i  he  KFA  is  approving  four  rules,  401 
KAR  52:001.  401  KAR  52:030.  401  KAR 
52:090.  and  401  KAR  52:100.  in  a  new 
Chapter  52  into  the  Kentucky  SIP  and 
deleting  the  following,  three  rules  in 
their  entirety:  401  KAR  50:030.  401  KAR 
50:032.  and  401  KAR  50:035.  The  EPA 
is  also  correcting  typographical  errors  in 
a  separate,  related  action  addressing 
rule  401  KAR  52:080.  "Regulatory  limit 
on  potential  to  emit."  The  EPA  is 
approving  these  changes  because  they 
are  consistent  with  the  Clean  Air  Act 
and  EPA  policy. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication.  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  fded.  This 


rule  will  be  etlt;ctive  hebruary  28.  2003 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
January  29.  2003. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  February 
28.  2003  and  no  further  action  will  be 
taken  on  the  proposed  rule. 

m.  Administrative  Requirements 

Under  E.\ecutivt>  (Jrder  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 


August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  ft-om 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  199/). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In.this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submissioa. 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  uiidcr  the  provisions  of  the 
Paperwork  Kt'diiction  Act  of  1995  (44 
U.S.C.  3501  etseq). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  aftd  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannut  \dU:  etlect  until  RO  davs  after  it 
is  published  in  the  Federal  Rpgister 
This  action  is  not  a  "maior  rule    a> 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  28, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 


Federal  Register /Vol.  67.  No.  250''Mondav.  December  30    2002'Ru!p5 


Regulo':- 


79525 


enforce  its  requirements  [See  section 
307fb)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Intergovernmental 
relations.  Lead.  Nitrogen  dioxide 
Ozone.  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides.  Volatile 
organic  compounds. 


Dated:  December  16.  2002. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator,  Region  4. 

Part  52  of  chapter  I.  title  40,  of  the 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42. U.S.C.  7401  et  seq. 


Subpart  S — Kentucky 

^  i^tiction  52.920(c)  is  amended  to 
read  as  follows: 

(a)  Under  Chapter  50,  "General 
Administrative  Procedures."  remove  the 
entries  for  "401  KAR  50:030."  "401 
KAR  50:032,"  and  "401  KAR  50:035"; 

(b)  Add.  in  numerical  order,  a  new 
entry  for  "Chapter  52  Permits. 
Registrations  and  Prohibitory  Rules." 

§52  920     Identrtication  of  plan 

(c)  *    *    * 


EPA-Approved  Kentucky  Regulations  for  Kentucky 


Regulation 


Title/subject 


State  effective 
date 


EPA  approval 
date 


Federal  Register  Notice 


Chapter  52  Permits,  Registrations,  ar>d  Prohibitory  Rules 


401  KAR  52:001  Definitions  for  401  KAR  Chapter  52      

401  KAR  52:030 Federally-enforceable  permits  for  non-major  sources 

401  KAR  52:090  Prohibitory  rule  for  Mot  mix  asphalt  plants   

401  KAR  52  100  Public  affected  state,  and  U  S  EPA  review 


01/15/01  12/30/02  [Insert  FR  page  citation] 

01/15/01  12/30/02  [Insert  FR  page  citation] 

01/15/01  12/30/02  [Insert  FR  page  citation] 

01/15/01  12/30/02  [Insert  FR  page  citation) 


***** 

(FR  Doc.  02-32778  Filed  12-27-02;  8:45  am] 

BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CC  Docket  Nos.  96-45,  98-1 71 .  90-571 .  92- 
237,  99-200,  95-116.  98-170:  FCC  02-329) 

Federal-State  Joint  Board  on  Universal 
Service 

AGENCY:  Federal  Communirations 
(  nmmission. 
ACTION:  Final  rule. 


SUMMARY:  In  this  d<H  ument.  the 
ComrnissKin  adopts  several  interim 
modificatKHib  to  the  existing  federal 
universal  service  contribution  system. 
The  Commission  concludes  that  these 
modifications  to  the  current  revenue- 
based  contribution  methodologv  will 
sustain  the  universal  ser\ice  fund  and 
increase  the  predictability  of  support  in 
the  near  term,  while  we  continue  to 
examine  more  fundamental  reforms. 
DATES:  Effective  January  29,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Law  Hsu,  Acting  Deputy  Chief, 
Wireline  Competition  Bureau, 
Telecommunications  Access  Policy 
Division,  (202)  418-7400. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  CC  Docket  Nos.  96-^5,  98- 
171.  90-571,  92-237.  99-200.95-116, 
and  98-1 70  released  on  December  13, 
2002  The  full  text  of  this  document  is 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center.  Room  CY-A257.  445 
Twelfth  Street,  SW.,  Washington.  DC 
20554 

I.  Introduction  and  Overview 

1    in  this  Rppmrt  and  Order,  we  take 
interim  measures  to  maintain  the 
viability  of  universal  service  in  the  near 
term — a  fundamental  goal  of  this 
Commission — while  we  consider  further 
long-term  reforms  First,  we  increase  to 
28.5  percent  the  current  interim  safe 
harbor  that  allows  cellular,  broadband 
Personal  Communirations  .Service 
(PCS),  and  certain  Specialized  Mobile 
Radio  (SMR)  providers  to  assume  that 
1 5  percent  of  their  telecommunications 
revenues  are  interstate.  We  also  require 
wireless  telecommunications  providers 
to  make  a  single  election  whether  to 
report  actual  revenues  or  to  use  the 
revised  safe  harbor  for  all  affiliated 
entities  wifhm  the  same  safe  harbor 
category.  In  addition,  we  seek  to 
improve  competitive  neutrality  among 
contributors  by  modifying  the  existing 
revenue-based  methodology  to  require 
universal  service  contributions  based  on 


contributor-provided  projections  of 
collected  end-user  interstate  and 
international  telecommunications 
revenues,  instead  of  historical  gross- 
billed  revenues.  These  changes  will  be 
implemented  with  the  FCC  Form  499- 
Q  filed  on  February  1,  2003.  We 
conclude  that  our  actions  to  modify  the 
current  revenue-based  contribution 
methodology  will  sustain  the  universal 
service  fund  and  increase  the 
predictability  of  support  in  the  near 
term,  while  we  continue  to  examine 
more  fundamental  reforms. 

2.  In  light  of  these  changes,  we  also 
conclude  that  telecommunications 
carriers  may  not  recover  their  federal 
universal  service  contribution  costs 
through  a  separate  line  item  that 
includes  a  mark-up  above  the  relevant 
contribution  factor  beginning  April  1 , 
2003.  Limiting  the  federal  universal 
service  line-item  charge  to  an  amount 
that  does  not  exceed  the  contribution 
factor,  set  quarterly  by  the  Commission. 
will  increase  billing  transparency  and 
decrease  confusion  for  consumers  about 
the  amount  of  universal  service 
contributions  that  are  passed  through  by 
carriers.  Carriers  will  continue  to  have 
the  flexibility  to  recover  legitimate 
administrative  costs  h'om  consumers 
through  other  means. 
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J  A>  iudi-a  jbuve,  we  adopt  several 
modifications  to  the  current  revenue- 
based  system  to  ensure  the  sufficiency 
and  predictability  of  universal  service 
while  we  consider  reforms  to  sustain  the 
universal  service  fund  for  the  long  term. 
To  address  concerns  raised  in  the  record 
that  the  current  interim  safe  harbor  for 
mobile  wireless  providers  is 
inappropriate  in  light  of  changing 
market  conditions,  we  raise  the  safe 
harbor  from  15  to  28.5  percent.  We 
establish  an  all-or-nothing  rule  for 
affiliated  wireless  telecommunications 
providers  when  determining  whether  to 
report  actual  interstate 
telecommunications  revenues  or  to  avail 
themselves  of  the  wireless  safe  harbor 
percentages.  We  also  modify  the  current 
revenue-based  methodology  by  basing 
contributions  on  a  percentage  of 
projected  coUecttjd,  instead  of  historical 
gross-billed,  interstate  and  international 
end-user  telecommunications  revenues 
reported  by  contributors  on  a  quarterly 
basis.  In  light  of  the  modifications 
adopted  by  the  Commission,  we 
conclude  that  carriers  may  not  mark-up 
universal  service  line  item  amounts 
above  the  contribution  assessment  rate. 
Finally,  we  revise  our  Lifeline  rules  to 
prohibit  all  Eligible 
Telecommunications  Carriers  (ETCs) 
from  recovering  contribution  costs  from 
their  Lifeline  customers. 

A.  Modified  Revenue-Based  Assessment 
Methodology 

1.  Mobile  Wireless  Safe  Harbor 

4.  Based  on  the  record  before  us.  we 
raise  the  current  safe  harbor  for  mobile 
wireless  providers  from  15  percent  to 
28.5  percent.  We  conclude  that  a  15 
percent  interim  mobile  wireless  safe 
harbor  no  longer  reflects  the  extent  to 
which  mobile  wireless  consumers 
utilize  their  wireless  phones  for 
interstate  calls,  particularly  in  light  of 
the  increased  substitution  of  wireless  for 
traditional  wireline  service.  According 
to  revenue  data  included  on  the  latest 
FCC  Form  4Q9--Q,  it  appears  that  43 
percent  of  mobile  wireless  filers, 
representing  78  percent  of  mobile 
wireless  end-user  telecommunications 
revenues,  currently  avail  themselves  of 
the  mobile  wireless  safe  harbor.  As 
noted  by  several  commenters,  revising 
the  mobile  wireless  safe  harbor  is 
appropriate  because  it  is  no  longer 
based  on  actual  market  conditions. 
Increasing  the  interim  mobile  wireless 
safe  harbor  will,  therefore,  help  to 
ensure  that  universal  service 
contributions  remain  equitable  and  non- 
discriminatory. Such  action  also  will 
improve  the  near-term  viability  of  the 


universal  service  mechanisms  by 
ensuring  that  the  contribution  base  more 
accurately  reflects  today's  marketplace. 

5.  Mobile  wireless  providers  availing 
themselves  of  the  revised  interim  safe 
harbor  will  be  required  to  report  28.5 
percent  of  their  telecommunications 
revenues  as  interstate  beginning  with 
fourth  quarter  2002  revenues  reported 
on  the  February  1,  2003.  FCC  Form  499- 
Q.  Mobile  wireless  providers  will  still 
have  the  option  of  reporting  their  actual 
interstate  telecommunications  revenues. 
We  note  that  mobile  wireless  providers 
must  provide  documentation  to  support 
the  reporting  of  actual  interstate 
telecommunications  revenues  upon 
request. 

6.  In  order  to  ensure  that 
contributions  remain  equitable  and 
nondiscriminatory,  we  also  adopt  an  all- 
or-nothing  rule  for  wireless 
telecommunications  providers  seeking 
to  avail  themselves  of  the  safe  harbors. 
Under  this  rule,  wireless  providers  will 
continue  to  be  permitted  to  report 
revenues  at  either  the  legal  entity  level 
or  on  a  consolidated  basis,  but  will  be 
required  to  decide  whether  to  report 
either  actual  or  safe  harbor  revenues  for 
all  of  their  affiliated  legal  entities  within 
the  same  safe  harbor  category  (i.e..  28.5 
percent,  12  percent  or  1  percent).  We 
conclude,  in  the  interests  of 
consistency,  equity,  and  fairness,  that 
such  a  contributor  that  chooses  to 
determine  actual  interstate 
telecommunications  revenues  for  one  of 
its  affiliated  entities  must  do  so  for  all 
affiliated  entities  within  the  same  safe 
harbor  category.  Likewise,  wireless 
telecommunications  providers  must  use 
the  safe  harbor  for  all  affiliated  carriers 
within  the  same  category  if  they  choose 
to  use  it  for  one.  If  a  wireless 
telecommunications  provider  can  and 
does  separate  its  interstate  revenues 
from  intrastate  revenues  for  universal 
service  contribution  purposes,  we  find 
that  it  is  reasonable  to  presume  that  its 
affiliates  subject  to  the  same  safe  harbor 
can  employ  the  same  measures  to  report 
their  interstate  revenues.  It  is 
inappropriate,  therefore,  to  allow 
affiliated  wireless  providers  to  "pick 
and  choose"  which  entities  use  the 
interim  safe  harbors. 

7.  Beginning  with  the  first  Form  499- 
Q  filing  following  the  effective  date  of 
this  Order,  wireless  providers,  including 
mobile  wireless  providers,  paging 
providers,  and  analog  SMR  providers, 
shall  determine  whether  to  report 
revenues  based  on  the  interim  wireless 
safe  harbors  at  the  affiliated-company 
level,  as  opposed  to  the  legal-entity 
level,  as  is  the  case  today.  Under  this 
new  requirement,  if  one  wireless  entity 
chooses  to  report  and  contribute  based 


on  actual  interstate  telecommunications 
revenues,  all  affiliated  companies 
subject  to  the  same  safe  harbor  must  do 
the  same.  Conversely,  if  one  wireless 
entity  chooses  to  utilize  the  interim  safe 
harbors,  all  affiliated  companies  in  the 
same  safe  harbor  category  must  also  use 
the  safe  harbor.  For  purposes  of  this 
requirement  and  consistent  with  section 
3(1)  of  the  Act.  we  define  "affiliate"  as 
a  person  that  (directly  or  indirectly) 
owns  or  controls,  is  owned  or  controlled 
by.  or  is  under  common  ownership  or 
control  with,  another  person. 

8.  In  addition  to  the  universal  service 
support  mechanisms,  consistent  with 
existing  Commission  practice,  revenues 
reported  on  the  Form  499-A  will 
continue  to  be  used  in  administering  the 
Telecommunications  Relay  Services, 
North  American  Numbering  Plan.  Local 
Number  Portability  programs,  as  well  as 
the  regulatory  fees  administration 
program  for  wireline 
telecommunications  providers.  We  can 
see  no  reason  to  permit  carriers  to  use 
a  different  safe  harbor  for  revenue 
reporting  for  purposes  of  these  other 
programs.  Thus,  we  conclude  that  our 
actions  taken  here  to  revise  the  interim 
mobile  wireless  safe  harbor  and  modify 
the  reporting  of  data  by  wireless 
providers  on  the  499-A  also  will  apply 
to  assessments  for  the  mechanisms 
established  for  Telecommunications 
Relay  Services,  the  North  American 
Numbering  Plan,  and  the  Local  Number 
Portability  programs. 

2.  Assessment  on  Projected  Collected 
Revenues 

9.  Based  on  our  experience  with  the 
current  collection  methodology,  we  now 
find  it  appropriate  to  modify  this  aspect 
of  the  methodology  to  promote 
competitive  neutrality  and  to  simpUfy 
the  assessment  and  recovery  of 
universal  service  contributions  for 
carriers  and  consumers.  We  therefore 
conclude  that,  instead  of  assessing 
universal  service  contributions  based  on 
revenues  accrued  as  much  as  six  months 
prior,  the  Universal  Service 
Administrative  Company  (USAC)  will 
assess  contributions  based  on 
projections  provided  by  contributors  of 
their  collected  end-user  interstate  and 
international  telecommunications 
revenues  for  the  following  quarter. 
Because  contributors  will  be  assessed  in 
the  period  for  which  revenues  are 
projected,  the  modified  methodology 
will  eliminate  the  interval  between  the 
•  accrual  of  revenues  and  the  assessment 
of  universal  service  contributions  based 
on  those  revenues.  The  modified 
methodology  also  will  result  in  minimal 
changes  to  current  reporting 
requirements.  The  revised  methodology 
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therefore  will  base  assessments  on 
revenue  data  that  is  more  reflective  of 
current  market  conditions,  without 
significantly  increasing  administrative 
costs  for  contributors  and  USAC  We 
view  this  and  other  change.s  we  make  to 
the  revenue-based  system  to  be  interim 
measures  while  we  consider  the 
approaches  raised  in  the  companion 
Second  Further  Notice  of  Proposed 
Rulemaking  {Second  Further  S'PRSfj 
published  elsewhere  in  the  issue  of  th" 
Federal  Register 

10  We  also  conclude  that  the  revised 
contribution  methodology  ensures  that 
contributions  to  universal  service 
support  mechanisms  continue  to 
operate  in  a  competitively  neutral 
manner.  As  noted  by  several 
commenters.  the  current  contribution 
system  based  on  historical  revenues 
creates  competitive  advantages  for  new 
entrants  and  contributors  with 
increasing  interstate 
telecommunications  revenues,  while 
disadvantaging  those  carriers  with 
declining  revenues   Interexchange 
carriers,  for  example,  which  currently 
contribute  more  than  60  percent  of 
universal  service  contributions,  are 
particularly  disadvantaged  bv  the  so- 
called  "lag"  that  results  because  they 
have  experienced  sharp  declines  in  their 
interstate  revenues  Because 
contributions  are  assessed  on  revenues 
from  six  months  prior,  carriers  with 
decreasing  revenues  must  recover  their 
contributions  from  a  revenue  base 
smaller  than  the  one  assessed   Bv  basing 
contribution  assessments  on  pro)ected 
collected  end-user  interstate  and 
international  telec:ommunications 
revenues,  as  opposed  to  historical  gross- 
billed  revenues,  the  modified 
mechanism  mitigates  the  anti- 
competitive effects  of  the  current 
system  This,  in  turn,  helps  to  ensure 
the  sufficiency  and  stability  of  the 
universal  service  fund 

n    For  purposes  of  our  revised 
contribution  methodology,  "collected 
end-user"  revenues  refers  to  gross-billed 
end-user  mterstate  and  international 
telecommunications  revenues  less 
estimated  uncoUectibles  We  define 
uncollectibles  as  the  percentage  of 
interstate  and  international 
telecommunications  revenues  that  the 
contributor  anticipates  will  not  be 
collected  from  end-user  customers 
Contributors  must  make  best  efforts  to 
collect  interstate  and  international 
telecommunications  revenues, 
including  any  federal  universal  service 
pass -through  charges,  before 
characterizing  revenues  as  uncollectible 
As  we  discuss  below,  these  projected 
uncollectibles  will  be  trued  up  against 
actual  uncollectibles  reported  on  the 


FCC  Form  499-A  This  percentage 
should  be  calculated  in  accordance  with 
Generally  Accepted  Accounting 
Principles  Contributors  will  report  their 
uncollectible  percent  on  the  Form  499 
filings  (i  e.,  Forms  499-Q  and  499-A). 
which  will  be  modified  to  collect 
additional  information  about 
uncoilec:tibles  consistent  with  the  rules 
adopted  in  this  Order 

12  Consistent  with  our  existing 
policy,  contributors  will  continue  to  file 
a  Form  499-Q  on  a  quarterly  basis  and 
the  Form  499-A  on  an  annual  basis.  The 
Commission  and  USAC  will  also 
continue  to  set  contribution  factors  on  a 
quarterly  basis  using  the  same 
timeframes  as  the  current  methodology. 
Under  the  revised  methodology, 
however,  in  addition  to  filing  the  Form 
499-<j  to  report  historical  gross-billed 
revenues  from  the  prior  quarter, 
con'.ributors  also  will  pro|ect  their  gross- 
billed  and  collected  end-user  interstate 
and  international  telecommunications 
revenues  for  the  upcoming  quarter   We 
believe  that  this  will  not  be  burdensome 
for  contributors,  as  they  need  to  develop 
such  protections  for  their  own  internal 
business  purposes  CA)nsistent  w  ith 
current  procedures,  contributors  will 
have  the  option  of  certifying  as  to  the 
confidential  nature  of  such  protections 
on  the  FCC  Form  499-Q 

13,  We  note  that  we  retain  the 
requirement  for  an  officer  to  certify  to 
the  truthfulness  and  accuracy  of  the 
FCC  Form  499-A  submitted  to  the 
Administrator  We  also  will  require  an 
executive  officer  to  certify  that  the 
projections  of  gross-biUecl  and  collected 
revenues  included  in  the  FCC  Form 
499-Q  represent  a  good-faith  estimate 
based  on  company  policies  and 
procedures  To  ensure  that  contributors 
report  correct  information  on  the  FCC 
Form  499-A,  we  require  all  contributors 
to  maintain  rec;ords  and  documentation 
to  justify  the  information  reported  in  the 
Form  499-,^  for  three  vears  We  also 
will  require  filers  to  maintain  records 
detailing  the  methodology  used  to 
determine  projections  in  the  Form  499- 
Q  for  three  years  Filers  will  be  required 
to  provide  such  records  and 
dcx;umentation  to  the  Commission  and 
USAC  upon  request 

14   Under  the  modified  methodology, 
contributors  will  continue  to  include 
pass-through  charges,  if  any,  as  part  of 
their  projection  of  collected  end-user 
revenues  In  order  to  eliminate 
circularity,  however,  the  Administrator 
will  reduce  each  provider's  contribution 
obligation  by  a  circularity  discount 
factor  representing  the  provider's 
projected  contributions  to  universal 
service  in  the  upcoming  quarter  Pnor  to 
each  quarter,  we  will  announce  a 


contribution  factor  equal  to  the 
projected  universal  service  funding 
requirement  for  the  upcoming  quarter 
(projected  revenue  requirement)  divided 
by  an  adjusted  contribution  base.  As 
discussed  below,  carriers  will  be 
prohibited  from  marking  up  their 
federal  universal  ser\'ice  line  item  above 
this  contribution  facrtor.  In  order  to 
calculate  an  individual  provider's 
contribution.  USAC  then  will  reduce  the 
provider's  unadjusted  contribution 
obligation  (i.e..  its  projecrted  collected 
end-user  revenues  times  the 
contribution  factor)  by  an  amount  equal 
to  its  contribution  obligation  times  the 
circularity  discount  factor  The 
circularity  discount  factor  will  equal 
one  minus  an  amount  equal  to  the 
adjusted  contribution  base  divided  by 
total  projected  end-user  interstate  and 
international  telecommunication 
revenues.  USAC  will  send  contributors 
a  firm  bill  each  month  based  on  the 
above-described  calculation  Therefore, 
we  do  not  anticipate  the  need  for  a 
reserve  fund,  because  contributors  will 
be  billed  monthly  based  on  their 
reported  protected  collected  revenues, 
the  same  amounts  used  to  calculate  the 
contribution  factor. 

15  Although  our  modified 
mechanism  relies  on  the  ability  of 
contributors  to  project  gross-billed  and 
collected  revenues  on  a  quarterly  basis, 
it  only  requires  contributors  to  project 
for  the  upcoming  quarter,  which  should 
minimize  the  potential  for  inaccurate 
estimates  Similar  to  existing  policies, 
contributors  will  have  an  opportunity  to 
correct  their  projections  up  to  45  days 
after  the  due  date  of  each  Form  499-<J 
filing  and  through  the  annual  true-up 
process  We  find  it  appropriate  to 
modify  the  current  requirement  that 
re\isions  be  filed  by  the  due  date  of  the 
next  Form  499-Q  (which  effectively 
prn\  ides  90  days  for  revisions)  in  light 
of  the  changes  to  the  methodology  we 
adopt  today  In  particular,  we  believe  it 
necessary  to  eliminate  incentives  for 
contributors  to  revise  their  revenue 
projections  after  the  announcement  of 
the  contribution  factor  for  the  upcoming 
quarter  m  order  to  reduce  their 
c  ontribution  obligations  and  to 
otherwise  reduce  the  likelihood  of  a 
shortfall  in  universal  service  funding  in 
a  given  (  aiendar  quarter  USAC  will  use 
the  actual  re\enue  data  provided  by 
(  ontnbutors  on  the  FCC  Form  499-A  to 
perform  annual  true-ups  to  the  quarterly 
protected  revenue  data  submitted  b\ 
contributors  during  the  prior  calendar 
year  .^s  necessary    USAC  will  then 
refund  or  collect  from  contributors  any 
over-pavments  or  underpayments  If 
the  combined  quarterly  projectea 


^9528 


K»'derdl   Rpi^istrr 


V, 


:■-.()' Mnnii.u     DtM  t'liilipr   'iO     ZOn:  'Rules  ami   Regulatinns 


: .    fnues  reported  by  a  contributor  are 
^1.  .iter  than  those  reported  on  its  annual 
revenue  report  (Form  499-A).  then  a 
refund  will  be  provided  to  the 
contributor  based  on  an  average  of  the 
two  lowest  contribution  factors  for  the 
year.  If  the  combined  quarterly  revenues 
reported  by  a  contributor  are  less  than 
those  reported  on  its  annual  revenue 
report  (Form  499-A).  then  USAC  will 
collect  the  difference  from  the 
contributor  using  an  average  of  the  two 
highest  contribution  factors  from  that 
year.  This  approach  is  consistent  with 
the  existing  system. 

16.  We  direct  USAC  to  begin 
implementation  of  the  revised  reporting 
requirements,  consistent  with  our 
modifications  to  ensure  that  carriers 
begin  contributing  based  on  projected 
collected  end-user  revenues,  in  the  next 
quarterly  filing  to  occur  on  February  1 . 
2003.  Therefore,  the  contribution  factor 
for  the  second  quarter  of  2003  will  be 
based  on  projected  collected  end-user 
interstate  and  international 
telecommunications  revenues.  As  part 
of  the  transition  to  the  modifi€>d 
contribution  system,  contributors  must 
begin  providing  information  concerning 
their  projected  collected  end-user 
interstate  and  international 
telecommunications  revenues  (i.e.. 
anticipated  end-user  revenues  and 
estimated  uncoUectibles)  for  the 
upcoming  quarter  with  the  filing  of  the 
modified  499-Q  on  February  1.  2003.  to 
reflect  projections  for  the  second  quarter 
of  2003.  In  order  to  provide  USAC  with 
a  full  year  of  projecied  revenues  with 
which  to  conduct  the  annual  true  up  for 
2003  revenues,  contributors  also  will  be 
required  to  include  projected  collected 
revenues  for  the  first  quarter  of  2003  on 
the  499-Q  that  will  be  filed  on  February 
1,  2003.  As  discussed  above,  subsequent 
499-Qs  will  only  include  historical 
revenues  from  the  prior  calendar  quarter 
aiid  projected  revenues  for  the 
upcoming  quarter.  The  FCC  Form  499- 

A.  which  must  be  filed  on  April  1.  2003, 
will  include  historical  gross-billed 
revenues  for  the  period  of  January  2002 
through  December  2002.  Subsequent 
FCC  Form  499-As  will  include 
historical  gross-billed  revenues  and 
actual  collected  end-user  interstate  and 
international  telecommunications 
revenues  for  the  relevant  reporting  year. 

B.  Recovery  of  Universal  Service 
Contributions 

1.  Recovery  Limitations 

17.  In  this  Order,  consistent  with  the 
goals  of  the  Act  and  this  Commission  for 
universal  service,  we  adopt  rules  related 
to  contribution  recovery  that  will  ensure 
that  federal  universal  service  line  items 


on  customer  bills  an  ur.jt.iv  riflect  the 
extent  of  a  carrier's  contribution 
obligations,  while  at  the  same  time 
maximizing  fairness  and  flexibility  for 
carriers.  We  conclude  that 
telecommunications  carriers  may  not 
recover  their  federal  universal  service 
contribution  costs  through  a  separate 
line  item  that  includes  a  mark  up  above 
the  relevant  contribution  factor. 
Contributing  carriers  still  will  have  the 
flexibility  to  recover  their  contribution 
costs  through  their  end-user  rates  if  they 
so  choose  and  to  recover  any 
administrative  or  other  costs  they 
currently  recover  in  a  universal  service 
line-item  through  their  customer  rates  or 
through  another  line  item.  Contributors 
will  also  have  the  flexibility  to  express 
the  line  item  either  as  a  flat  amount  or 
a  percentage,  as  long  as  the  line  item 
does  not  exceed  the  total  amount 
associated  with  the  contribution  factor, 
or  the  actual  percentage  thereof. 

18.  Based  on  our  experience  over  the 
course  of  the  last  three  years,  we  believe 
it  is  necessary  to  provide  greater  clarity 
about  the  practices  we  deem  reasonable 
to  protect  consumers  In  light  of  the 
changes  to  the  contribution 
methodology  adopted  herein,  we 
conclude  that  the  practice  of  marking  up 
federal  universal  service  line-item 
charges  above  the  relevant  assessment 
amount  will  be  prohibited 
prospectively.  Any  carrier  that  applies  a 
federal  universal  service  line-item 
charge  above  the  relevant  assessment 
amount  could  be  subject  to  enforcement 
action  for  violating  the  rules  we  adopt 
in  the  Order. 

19.  The  elimination  of  mark-ups  in 
carrier  universal  service  line  items  will 
alleviate  end-user  confusion  regarding 
the  universal  service  line  item. 
Specifically,  the  amount  of  a  carrier's 
federal  universal  service  line  item  will 
not  exceed  the  relevant  interstate 
telecommunications  portion  of  the  bill 
times  the  relevant  contribution  factor. 
This  result  should  eliminate  a 
significant  portion  of  the  consumer 
frustration  and  confusion  pertaining  to 
universal  service  line  items.  This 
requirement  also  should  foster  a  more 
competitive  market  by  better  enabling 
customers  to  comparison  shop  among 
carriers.  This  furthers  our  gosil  of 
promoting  transparency  for  the  end  user 
in  order  to  facilitate  informed  customer 
choice. 

20.  Therefore,  beginning  April  1. 
2003.  carriers  that  elect  to  recover  their 
contribution  costs  through  a  separate 
line  item  may  not  mark  up  the  line  item 
above  the  relevant  contribution  factor 
To  the  extent  that  a  carrier  recovers  its 
contribution  costs  through  a  line  item, 
that  line  item  may  not  exceed  the 


relevant  assessment  latr  .So.  for 
example,  if  the  contribution  factor  is 
7.28  percent,  a  carrier's  federal 
universal  service  line-item  cannot 
exceed  7.28  percent  of  the  total  amount 
of  the  interstate  portion  of  charges  for 
telecommunications  service  on  each 
customer's  bill.  Likewise,  if  a  carrier 
chooses  to  express  its  federal  universal 
service  line-item  charge  as  a  flat 
amount,  that  amount  may  not  exceed 
the  interstate  telecommunications 
portion  of  the  bill  timr^  th<>  rflevant 
contribution  factor   In  liiitiun,  we  no 
longer  will  permit  carruirs — whtth'r 
wireline  or  wireless — to  average 
contribution  costs  across  all  end-user 
customers  when  establishing  federal 
universal  service  line-item  amounts. 
Similarly,  because  customers  of  Lifeline 
services  do  not  generate  assessable 
interstate  telecommunications  revenues 
for  ETCs.  the  relevant  assessment  rate 
and  contribution  amounts  recovered 
from  such  customers  would  be  zero. 

21.  We  recognize  that  these  changes 
may  require  modifications  in  billing 
practices  for  certain  carriers. 
Accordingly,  this  requirement  will  not 
become  effective  until  April  1.  2003.  We 
will  monitor  closely  carrier  compliance 
with  these  new  requirements  and  will 
take  appropriate  action  if  it  appears 
carriers  are  not  complying  with  our 

rules. 

22.  We  stress  that  this  rule  only 
applies  to  carriers  that  choose  to  recover 
their  contribution  costs  through  a  line 
item.  Carriers  will  continue  to  have 
flexibility  to  recover  their  contribution 
costs  through  their  rates  or  through  a 
line  item.  In  this  way.  we  accommodate 
entities  such  as  payphone  and  prepaid 
wireless  providers  that  are  unable,  for 
practical  or  business  reasons,  to  recover 
universal  service  contribution  costs 
through  a  line  item.  In  addition,  carriers 
will  have  the  flexibility  to  express  the 
line  item  either  as  a  flat  amount  or  as 

a  percentage,  as  long  as  the  line  item 
does  not  exceed  the  interstate 
telecommunications  portion  of  a 
customer's  bill  times  the  relevant 
contribution  factor 

23.  Carri'T'.  ths!  ^rc  aut  rdturuguidted 
by  this  (  i  iiiii.i-s!  ,11.  namely 
inter>-\(  h.iiikif  <  arricrv  f^MRS  providers, 
and  I  umpt'titivi'  1>K  dl  exchange  carriers. 
will  ti.ivr  thf  same  flexibility  that  exists 
toddN  to  rf(  liver  lejjitimdtc 
administrdtivc  diui  niht-r  related  costs. 
In  pdrtu  ular,  su(  h  (  .  .^ts  (  an  always  be 
r.'(  Mvereii  thrmigh  thebe  t-arners'  rates 
II  ihii    iit;ti  I  it  her  line  items.  The  rule 
thdt  ur  .i(!..pt  'iiii,i\  does  not  prevent 
any  li'^itimat.-  i  mnI  recovery. 
Administrative  costs  of  incumbent  local 
exchange  carriers  (ILECs)  subject  to  rate- 
of-retum  regulation  solely  related  to 
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implementation  and  compliance  with 
the  contribution  methodohjgy  will  be 
included  in  their  cost  accounting  and 
therefore  will  be  part  of  their  end-user 
revenue  requirement   As  for  carriers 
subject  to  price  cap  regulation,  we  do 
not  anticipate  that  administrative  costs 
associated  with  our  contribution 
methodology  will  be  extraordinary. 
Nothing  in  this  Order  modifies  our 
existing  Truth-in-Billing  requirements. 

24.  We  emphasize  that  the  rules  we 
adopt  today  do  not  require  the  filing  of 
new  tariffs,  but  may  result  in  revisions 
to  existing  tariffs  We  note  that  the 
Commission  has  detariffed  most 
interstate  services  offered  bv 
interexchange  carriers.  Further  CLECs 
and  CMRS  providers  do  not  tariff  their 
federal  universal  service  line  items  with 
the  Commission. 

25.  Because  carriers  cannot  include 
mark  ups  in  their  federal  universal 
service  line  item,  we  need  not  address 
whether  such  charges  should  be 
uniform  across  customer  classes.  We 
also  need  not  adopt  an  interim  safe 
harbor  for  mark  ups. 

26.  Consistent  with  the  record 
developed  in  this  proceeding,  we 
prohibit  all  eligible  telecommunications 
carriers  from  recovering  contribution 
costs  from  their  Lifeline  customers. 
Under  our  current  rules,  ILECs  may  not 
recover  universal  service  contributions 
from  Lifeline  customers,  while  other 
carriers  may  do  so.  We  find  that 
extending  the  prohibition  on  recovery  of 
universal  service  contributions  from 
Lifeline  customers  to  all  ETCs, 
including  CLECs  and  CMRS  providers 
designated  as  ETCs,  will  promote 
equitable  and  nondiscriminatory 
contributions,  consistent  with  section 
254  of  the  Act.  Prohibiting  recovery  of 
universal  service  contributions  from 
Lifeline  customers  also  helps  tn  increase 
subscribership  by  reducing  qualifying 
low-income  consumers'  monthly  basic 
local  service  charges,  consistent  with 
our  rules.  We  also  conclude  that  our 
actions  here  further  the  universal 
service  goals  of  the  .'\ct  by  helping  to 
ensure  that  low-income  consumers  have 
access  to  telecommunications  and 
information  services. 

27.  While  we  believe  that  the 
adoption  of  rules  in  this  Order  will 
greatly  reduce  the  amount  of  customer 
confusion  surrounding  contribution 
recovery  issues,  the  Consumer  and 
Governmental  Affairs  Bureau  will 
continue  to  monitor  complaints  and 
consumer  calls  received  on  this  topic.  In 
addition,  the  Consumer  and 
Governmental  Affairs  Bureau  will 
continue  its  educational  and  outreach 
programs  regeirding  federal  universal 
service.  We  expect  the  Consumer  and 


Governmental  Affairs  Bureau  will 
educ;ate  consumers  about  the  new  rules 
adopted  in  this  order  In  this  way  we 
can  monitor  whether  the  policy  goal  of 
fostering  competition  through  consumer 
choice  is  being  met   If  we  observe  a 
sustained  marked  increase  in  consumer 
complaints  regarding  the  recovery  of 
carrier  contribution  costs,  we  may 
revisit  this  issue  at  that  time. 

2.  Labeling  of  Line-Item  Charges 

28  At  this  time,  we  decline  to 
mandate  a  specific  label  for  federal 
universal  service  line-items  pursuant  to 
our  Truth-in-Billing  rules.  We  will 
monitor  how  the  reforms  we  adopt 
today  affect  carrier  recovery  practices 
and  will  take  further  action  if  necessary. 

III.  Procedural  Matters 

A.  Final  Regulatory  Flexibility  Analysis 

29.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
First  Notice  of  Proposed  Rulemaking 
[First  Further  \'PR\f).  67  FR  1125, 
March  13,  2002.  The  Commission 
sought  written  public  comment  on  the 
proposals  in  the  First  Further  \'PRM, 
including  comment  on  the  IRFA.  This 
present  Final  Regulatory  Flexibility 
Analysis  (FRFA)  conforms  to  the  RFA. 
To  the  extent  that  any  statement  in  this 
FRFA  is  perceived  as  creating  ambiguity 
with  respect  to  our  rules  or  statements 
made  in  preceding  sections  of  this 
Order,  the  rules  and  statements  set  forth 
in  those  preceding  sections  shall  be 
controlling. 

1 .  Need  for.  and  Objectives  of,  the 
Report  and  Order 

30.  In  this  Order,  we  take  interim 
measures  to  maintain  the  viability  of 
universal  service  in  the  near  term — a 
fundamental  goal  of  this  Commission — 
while  we  consider  further  long-term 
reforms.  First,  we  increase  to  28.5 
percent  the  current  interim  safe  harbor 
that  allows  cellular,  broadband  PCS, 
and  certain  specialized  SMRS  providers 
to  assume  that  15  percent  of  their 
telecommunications  revenues  are 
interstate  We  also  will  require  wireless 
telecommunications  providers  to  make  a 
single  election  whether  to  report  actual 
revenues  or  to  use  the  revised  safe 
harbor  for  all  affiliated  entities  within 
the  same  safe  harbor  category.  In 
addition,  we  seek  to  improve 
competitive  neutrality  among 
contributors  by  modifying  the  existing 
revenue- based  methodology  to  require 
universal  service  contributions  based  on 
contributor  provided  projections  of 
collected  end-user  interstate 


telecommunications  revenues,  instead 
of  historical  gross-billed  revenues  We 
conclude  that  our  actions  to  modify  the 
current  revenue-based  contribution 
methodology  will  sustain  the  universal 
service  fund  and  increase  the 
predictability  of  support  in  the  near 
term,  while  we  continue  to  examine 
more  fundamental  reforms. 

31.  We  also  take  steps  to  protect 
consumers  from  unjust  and 
uru'easonable  universal  service 
contribution  recovery  practices. 
Specifically,  we  conclude  that 
telecommunications  carriers  may  not 
recover  their  federal  universal  service 
contribution  costs  through  a  separate 
line  item  that  includes  a  mark  up  above 
the  relevant  contribution  factor. 
Limiting  the  federal  universal  service 
line-item  charge  to  an  amount  that  does 
not  exceed  the  contribution  factor,  set 
quarterly  by  the  Commission,  will 
increase  billing  transparency  and 
decrease  confusion  for  consumers  about 
the  amount  of  universal  service 
contributions  that  are  passed  through  by 
carriers.  Carriers  will  continue  to  have 
the  flexibility  to  recover  legitimate 
administrative  costs  from  consumers 
through  other  means.  We  find  that  our 
modified  contribution  methodology  will 
simplify  the  assessment  and  recovery  of 
universal  service  contributions  for  ail 
carriers  and  consumers,  including  small 
entities. 

2.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

32.  The  Commission  received  no 
.comments  specifically  addressing  the 

IRFA.  We  did  receive,  however,  some 
general  small  entity-related  comments. 
Some  commenters,  for  example, 
asserted  that  a  connection-based 
methodology  would  be  inequitable  and 
burdensome  for  small  businesses, 
particularly  with  respect  to  assessment 
of  multi-line  business  connections 
based  on  the  proposed  tiers  of  capacity 
outlined  in  the  First  Further  STRM. 
Commenters  also  expressed  general 
concerns  about  carrier  recovery 
practices.  Other  commenters  maintained 
that  a  de  minimis  exemption  was 
essential  to  any  contribution  system 
adopted  by  the  Commission.  In  this 
Order,  we  modify  the  existing 
methodology;  therefore,  issues  raised 
with  respect  to  the  impact  of  a 
connection-based  assessment  on  small 
entity  concerns  are  not  directly 
implicated  by  our  actions  taken  today. 
We  do  note,  however,  that  the 
Commission,  concxirrent  with  the 
issuance  of  the  Order  adopted  a 
companion  Second  Further  NPRM  that 
seeks  comment  on  specific  aspects  of 
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'  iinnectiun  based  pruposaLs  in  the 

i .      11  To  the  extent  that  commenters 
continue  to  have  small  entity-related 
concerns,  they  may  submit  comments  in 
response  to  the  Second  Further  NPRM 

33.  In  the  Order,  we  adopt  certain 
modifications  to  the  existing 
methodology.  As  noted  in  the  Order. 
we.  among  other  things,  have  adopted 
rules  related  to  contribution  recovery 
that  will  increase  billing  transparency 
and  decrease  confusion  for  all 
consumers,  including  small  entities, 
about  the  amount  of  universal  service 
contributions  that  are  passed  through  by 
carriers,  while  maximizing  fairness  and 
flexibility  for  carriers.  By  allowing 
carriers  to  contribute  based  on 
projections  of  their  collected  end-user 
revenues,  we  eliminate  one  of  the  major 
reasons  for  carriers  to  recover  amounts 
in  excess  of  the  relevant  assessment 
rate.  We  prohibit  carriers  from  marking 
up  federal  universal  service  line  items 
above  the  contribution  factor.  These 
actions  address  small  entity  concerns 
regarding  recovery  practices.  We  have 
also  retained  the  de  minimis  exemption 
to  ensure  that  compliance  costs 
associated  with  contributing  to 
universal  service  do  not  exceed  actual 
contribution  amounts. 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  w^iich 
Rules  will  Apply 

34.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  rules  adopted  herein.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business."  "small 
organization."  and  "small  governmental 
jurisdiction."  A  small  organization  is 
generally  "any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field."  Nationwide,  as  of  1992.  there 
were  approximately  275,801  small 
organizations.  "Small  governmental 
jurisdiction"  generally  means 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50.000."  As  of  1992.  there 
were  approximately  85,006 
governmental  entities,  total,  in  the 
United  States.  This  number  includes 
38.978  cities,  counties,  and  towns:  of 
these.  37.566.  or  96%.  have  populations 
of  fewer  than  50,000.  The  Census 
Bureau  estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85.006  governmental  entities,  we 
estimate  that  81,600  (96%)  are  small 
entities.  In  addition,  the  term  "small 


business"  has  the  same  meaning  as  the 
term  "small  business  concern"  under 
the  Small  Business  Act.  unless  the 
Commission  has  developed  one  or  more 
definitions  that  are  appropriate  to  its 
activities.  Under  the  Small  Business 
Act.  a  "small  business  concern"  is  one 
that:  (1)  Is  independently  owned  and 
operated:  (2)  is  not  dominant  in  its  field 
of  operation:  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 

35.  We  have  included  small 
incumbent  local  exchange  carriers  in 
this  present  RFA  analysis.  As  noted 
above,  a  "small  business"  under  the 
RFA  is  one  that,  inter  alia,  meets  the 
pertinent  small  business  size  standard 
(e.g.,  a  telephone  communications 
business  having  1 ,500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation."  The  SBAs  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  local 
exchange  carriers  are  not  dominant  in 
their  field  of  operation  because  any  such 
dominance  is  not  "national"  in  scope. 
We  have  therefore  included  small 
incumbent  local  exchange  carriers  in 
this  FRFA  analysis,  although  we 
emphasize  that  this  RFA  action  has  no 
effect  on  Commission  analyses  and 
determinations  in  other.  non-RFA 
contexts. 

36.  Wireline  Carriers  and  Service 
Providers  (Wired  Telecommunications 
Carriers).  The  SBA  has  developed  a 
small  business  size  standard  for  Wired 
Telecommunications  Carriers,  which 
consists  of  all  such  companies  having 
1500  or  fewer  employees.  According  to 

.   Census  Bureau  data  for  1997,  there  were 
2.225  firms  in  this  category,  total,  that 
operated  for  the  entire  year.  Of  this 
total.  2.201  firms  had  employment  of 
999  or  fewer  employees,  and  an 
additional  24  firms  had  employment  of 
1.000  employees  or  more.  Thus,  under 
this  size  standard,  the  great  majority  of 
firms  can  be  considered  small. 

37.  Local  Exchange  Carriers. 
Interexchange  Carriers.  Competitive 
Access  Providers.  Operator  Service 
Providers.  Payphone  Providers,  and 
Resellers.  Neither  the  Commission  nor 
SBA  has  developed  a  definition 
particular  to  small  local  exchange 
carriers  (LECs).  interexchange  carriers 
(IXCs).  competitive  access  providers 
(CAPs).  operator  service  providers 
(OSPs),  payphone  providers  or  resellers. 
The  closest  applicable  definition  for 
these  carrier-types  under  SBA  rules  is 
for  Wired  Telecommunications  Carriers 
Under  that  SBA  definition,  such  a 
business  is  small  if  it  has  1.500  or  fewer 
employees.  According  to  our  most 
recent  data,  there  are  1.329  incumbent 
LECs.  532  CAPS.  229  IXCs.  22  OSPs.  936 


payphone  providers  and  710  resellers. 
Of  these,  an  estimated  1,024  incumbent 
LECs.  411  CAPs.  181  IXCs.  20  OSPs.  933 
payphone  providers,  and  669  resellers 
reported  that  they  have  1 .500  or  fewer 
employees;  305  incumbent  LECs.  121 
CAPs.  48  IXCs.  2  OSPs,  3  payphone 
providers,  and  41  resellers  reported  that, 
alone  or  in  combination  with  affiliates, 
they  have  more  than  1,500  employees. 
We  do  not  have  data  specifying  the 
number  of  these  carriers  that  are  not 
independently  owned  and  operated,  and 
therefore  we  are  unable  to  estimate  with 
greater  precision  the  number  of  these 
carriers  that  would  qualify  as  small 
business  concerns  under  SBAs 
definition.  Consequently,  most 
incumbent  LECs.  IXCs.  CAPs.  OSPs. 
payphone  providers  and  resellers  are 
small  entities  that  may  be  affected  by 
the  decisions  and  rules  adopted  in  this 
Order. 

38.  Wireless  Service  Providers.  The 
SBA  has  size  standards  for  wireless 
small  businesses  within  the  two 
separate  Economic  Census  categories  of 
Paging  and  of  Cellular  and  Other 
Wireless  Telecommunications.  For  both 
of  those  categories,  the  SBA  considers  a 
business  to  be  small  if  it  has  1 .500  or 
fewer  employees.  According  to  the  most 
recent  Trends  in  Telephone  Report  data, 
1.761  companies  reported  that  they 
were  engaged  in  the  provision  of 
wireless  service.  Of  these  1.761 
companies,  an  estimated  1,175  reported 
that  they  have  1.500  or  fewer  employees 
and  586  reported  that,  alone  or  in 
combination  with  affiliates,  they  have 
more  than  1,500  employees. 
Consequently,  we  estimate  that  most 
wireless  service  providers  are  small 
entities  that  may  be  affected  by  the  rules 
adopted  herein. 

39.  Broadband  Personal 
Communications  Service  (PCS).  The 
broadband  PCS  spectrum  is  divided  into 
six  frequency  designated  A  through  F, 
and  the  Commission  has  held  auctions 
for  each  block.  The  Commission  defined 
"small  entity"  for  Blocks  C  and  F  as  an 
entity  that  has  average  gross  revenues  of 
$40  million  or  less  in  the  three  previous 
calendar  years.  For  Block  F.  an 
additional  classification  for  "very  small 
business"  was  added  and  is  defined  as 
an  entity  that,  together  with  affiliates, 
has  average  gross  revenues  of  not  more 
than  $15  million  for  the  preceding  three 
calendar  years.  These  standards 
defining  "small  entity"  in  the  context  of 
broadband  PCS  auctions  have  been 
approved  by  the  SBA.  No  small 
businesses  within  the  SBA-approved 
definition  bid  successfully  for  licenses 
in  Blocks  A  and  B  There  were  90 
■    winning  bidders  that  qualified  as  small 
entities  in  the  Block  C  auctions.  A  total 
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of  93  small  and  very  small  business 
bidders  won  approximately  40  percent 
of  the  1,479  licenses  for  Blocks  D.  E.  and 
F.  On  March  23,  1999.  the  Commission 
re-auctioned  347  C,  D.  E.  and  F  Block 
licenses;  there  were  48  small  business 
winning  bidders.  On  January  26,  2001. 
the  Commission  completed  the  auction 
of  422  C  and  F  Broadband  PCS  licenses 
in  Auction  No.  35.  Of  the  35  winning 
bidders  in  this  auction,  29  qualified  as 
"small"  or  "ver\'  small  businesses." 
Based  on  this  information,  we  conclude 
that  the  number  of  small  broadband  PCS 
licensees  will  include  the  90  winning  C 
Block  bidders,  the  93  qualifying  bidders 
in  the  D,  E.  and  F  blocks,  the  48 
winning  bidders  in  the  1999  re-auction, 
and  the  29  winning  bidders  in  the  2001 
re-auction,  for  a  total  of  260  small  entity 
broadband  PCS  providers,  as  defined  by 
the  SBA  small  business  size  standards 
and  the  Commission's  auction  rules. 
Consequently,  we  estimate  that  260 
broadband  PCS  providers  are  small 
entities  that  may  be  affected  by  the  rules 
and  policies  adopted  herein. 

40.  Narrowband  PCS.  To  date,  two 
auctions  of  narrowband  PCs  licenses 
have  been  conducted.  Through  these 
auctions,  the  Commission  has  awarded 
a  total  of  41  licenses,  out  of  which  11 
were  obtained  by  small  businesses.  For 
purposes  of  the  two  auctions  that  have 
already  been  held,  small  businesses 
were  defined  as  entities  with  average 
gross  revenues  for  the  prior  three 
calendar  years  of  S40  million  or  less.  To 
ensure  meaningful  participation  of 
small  business  entities  in  the  auctions, 
the  Commission  adopted  a  two-tiered 
definition  of  small  businesses  in  the 
Narrowband  PCS  Second  Report  and 
Order.  65  FR  35843,  June  6,  2000.  A 
small  business  is  an  entity  that,  together 
with  affiliates  and  controlling  interests, 
has  average  gross  revenues  for  the  three 
preceding  years  of  not  more  than  $40 
million.  A  very  small  business  is  an 
entity  that,  together  w  ith  affiliates  and 
controlling  interests,  has  average  gross 
revenues  for  the  three  preceding  years  of 
not  more  than  $15  million.  These 
definitions  have  been  approved  by  the 
SBA.  In  the  future,  the  Commission  will 
auction  459  licenses  to  serve  MTAs  and 
408  response  channel  licenses.  There  is 
also  one  megahertz  of  narrowband  PCS 
spectrum  ih.it  has  been  held  in  reserve 
and  that  itir  i  .i  iinmission  has  not  yet 
decided  to  release  for  licensing.  The 
Commission  cannot  predict  accurately 
the  number  uf  licenses  that  will  be 
awarded  to  small  entities  in  future 
auctions.  However,  four  of  the  16 
winning  bidders  in  the  two  previous 
narrowband  PCS  auctions  were  small 
businesses,  as  that  term  was  defined 


under  the  Commission's  Rules.  The 
Commission  assumes,  for  purposes  of 
this  FRFA,  that  a  large  portion  of  the 
remaining  narrowband  PCS  licenses 
will  be  awarded  to  small  entities.  The 
Commission  also  assumes  that  at  least 
some  small  businesses  will  acquire 
narrowband  PCS  licenses  by  means  of 
the  Commission's  partitioning  and 
disaggregation  rules. 

4 1 .  Specialized  Mobile  Radio  (SMR). 
The  Commission  awards  "small  entity" 
and  "ver\'  small  entity"  bidding  credits 
in  auctions  for  Specialized  Mobile 
Radio  (SMR)  geographic  area  licenses  in 
the  800  MHz  and  900  MHz  bands  to 
firms  that  had  revenues  of  no  more  than 
$15  million  in  each  of  the  three 
previous  calendar  years,  or  that  had 
revenues  of  no  more  than  $3  million  in 
each  of  the  three  previous  calendar 
vears,  respectivelv.  In  the  context  of 
both  the  800  MHz  and  900  MHz  SMR 
service,  the  definitions  of  "small  entity" 
and  "ver>'  small  entity"  have  been 
approved  by  the  SBA.  These  bidding 
credits  apply  to  SMR  providers  in  the 
800  MHz  and  900  MHz  bands  that  either 
hold  geographic  area  licenses  or  have 
obtained  extended  implementation 
authorizations.  We  do  not  know  how 
many  firms  provide  800  MHz  or  900 
MHz  geographic  area  SMR  service 
pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  annual  revenues  of  no 
more  than  $15  million.  One  firm  has 
over  $15  million  in  revenues.  We 
assume,  for  our  purposes  here,  that  all 
of  the  remaining  existing  extended 
implementation  authorizations  are  held 
by  small  entities,  as  that  term  is  defined 
by  the  SBA.  The  Commission  has  held 
auctions  for  geographic  area  licenses  in 
the  800  MHz  and  900  MHz  SMR  bands. 
There  were  60  winning  bidders  that 
qualified  as  small  and  very  small 
entities  in  the  900  MHz  auctions.  Of  the 
1.020  licenses  won  in  the  900  MHz 
auction,  bidders  qualifying  as  small  and 
very  small  entities  won  263  licenses.  In 
the'800  MHz  SMR  auction.  38  of  the  524 
licenses  won  were  won  by  small  and 
very  small  entities.  Consequently,  we 
estimate  lhat  there  are  301  or  fewer 
small  entity  SMR  licensees  in  the  800 
MHz  and  900  MHz  bands  that  may  be 
affected  by  the  rules  and  policies 
adopted  herein. 

42.  Rural  Radiotelephone  Senice.  The 
Commission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 
Rural  Radi(3telephnne  .Ser\'ice.  A 
signifiiant  subset  of  the  Rural 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  Systems 
(BETRS)  For  purposes  of  this  FRF,^,  we 
will  use  the  SBA's  size  standard 
applicable  to  wireless  service  providers, 


supra — an  entity  employing  no  more 
than  1.500  persons.  "There  are 
approximately  1.000  licensees  in  the 
Rural  Radiotelephone  Service,  and  the 
Commission  estimates  that  almost  all  of 
them  qualif\'  as  small  entities  under  the 
SBA's  size  standard.  Consequently,  we 
estimate  that  there  are  1 ,000  or  fewer 
small  entity  licensees  in  the  Rural 
Radiotelphone  Service  that  may  be 
affected  by  the  rules  and  policies 
adopted  herein. 

43.  Air-Ground  Radiotelephone 
Service.  The  Commission  has  not 
adopted  a  definition  of  small  entity 
specific  to  the  Air-Ground 
Radiotelephone  Service.  For  purposes  of 
this  FRFA,  we  will  use  the  SBA's  size 
standard  applicable  to  wireless  service 
providers,  supra — an  entity  employing 
no  more  than  1,500  persons.  There  are 
approximately  100  licensees  in  the  Air- 
Ground  Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  small  under  the  SBA  definition. 

4.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

44,  Pursuant  to  the  Order, 
contributions  to  the  Commission's 
universal  service  will  be  based  on 
projections  provided  by  contributors  of 
their  collected  end-user  interstate  and 
international  telecommunications 
revenues  [i.e..  end-user 
telecommunications  revenues  less 
estimated  uncollectibles).  As  noted  in 
the  Order,  the  modified  methodology 
will  result  in  minimal  changes  to 
current  reporting  requirements.  Because 
the  projected  collection  approach  we 
adopt  is  similar  to  the  existing 
contribution  methodology,  it  vrill  be 
relatively  easy  for  both  USAC  and 
contributors  to  administer  and 
implement  this  modification  to  our 
current  methodology  while  we  consider 
other  reforms  to  the  current  system. 
Consistent  with  our  existing  policy, 
contributors  will  continue  to  file  a  Form 
499-Q  on  a  quarterly  basis  and  the  Form 
499-A  on  an  annual  basis.  The 
Commission  and  USAC  will  also 
continue  to  set  contribution  factors  on  a 
quarterly  basis  using  the  same 
timeframes  as  the  current  methodology. 
Under  the  revised  methodology, 
however,  in  addition  to  filing  the  Form 
499-Q  to  report  historical  gross-billed 
revenues  from  the  prior  quarter, 
contributors  also  will  project  their  gross- 
billed  and  collected  end-user  interstate 
and  international  telecommunications 
revenues  for  the  upcoming  quarter.  We 
believe  that  this  will  not  be  burdensome 
for  contributors,  as  they  need  to  develop 
such  projections  for  their  own  internal 
business  purposes.  Consistent  with 
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current  procedures,  contributors  will 
have  the  option  of  certifying  as  to  the 
confidential  nature  of  such  projections 
on  the  FCC:  Form  49<*-Q. 

45.  As  noted  in  the  Order,  we  retain 
the  requirement  for  an  officer  to  certify 
to  the  truthfulness  and  accuracy  of  the 
FCC  Form  499-A  submitted  to  the 
Administrator.  We  also  will  require  an 
officer  to  certify  that  the  projections  of 
revenue  and  uncollectibles  included  in 
the  FCC  Form  499-Q  represent  a  good- 
faith  estimate  based  on  company 
policies  and  procedures.  To  ensure  the 
contributors  report  correct  information 
on  the  FCC  Form  49»-A,  we  require  all 
contributors  to  maintain  records  and 
documentation  to  justify  the 
information  reported  in  the  Form  499- 
A  for  three  years.  We  also  will  require 
filers  to  maintain  records  detailing  the 
methodology  used  to  determine 
projections  in  the  Form  499-Q  for  three 
years.  Filers  will  be  required  to  provide 
such  records  and  documentation  to  the 
Commission  and  USAC  upon  request. 

5.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

46.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  "(1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities:  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities." 

47.  The  Commission  has  taken 
numerous  steps  to  minimize  significant 
economic  impact  on  small  entities  in 
adopting  modifications  to  the  revenue- 
based  methodology  for  assessing  and 
recovering  contributions  to  the  federal 
universal  service  mechanisms.  In 
modifying  the  existing  contribution 
system,  we  have  adopted  rules  related  to 
contribution  recovery  that  will  increase 
billing  transparency  and  decrease 
confusion  for  consumers  about  the 
amount  of  universal  service 
contributions  that  are  passed  through  by 
carriers,  while  ensuring  that  carriers 
continue  to  have  the  flexibility  to 
recover  legitimate  administrative  costs 
from  consumers  through  other  means. 
By  allowing  carriers  to  contribute  based 
on  projected  collected  end-user 
revenues,  we  eliminate  one  of  the  major 
reasons  for  carriers  to  recover  amounts 


in  excess  ul  IJie  reu-vant  assessment 
rate.  In  light  of  these  changes,  we 
prohibit  carriers  from  marking  up 
federal  universal  service  line  items 
above  the  contribution  factor.  These 
actions  address  small  entity  concerns 
regarding  recovery  practices.  We  have 
also  retained  the  de  minimis  exemption 
to  ensure  that  compliance  costs 
associated  with  contributing  to 
universal  service  do  not  exceed  actual 
contribution  amounts.  Consistent  with 
the  views  expressed  by  many 
commenters,  including  small  entity 
commenters,  we  find  that  the 
alternatives  to  revise  or  eliminate  the  de 
minimis  exemption  are  not  supported 
by  the  record  developed  at  this  time. 

48.  As  discussed  in  the  Order,  we 
have  also  considered  various  alternative 
proposals  on  how  to  reform  the 
universal  service  contribution  system. 
We  conclude  that  the  modifications  to 
the  current  revenue-based  contribution 
methodology,  as  adopted  in  the  Order 
will  maintain  the  viability  of  universal 
service  in  the  near  term,  while  we 
continue  to  examine  reforms  that  are 
more  fundamental  based  on  proposals 
submitted  in  the  record  in  this 
proceeding. 

6.  Report  to  Congress 

49.  The  Commission  will  send  a  copy 
of  the  Order,  including  the  FRFA,  in  a 
report  to  be  sent  to  Congress  pursuant 
to  the  Congressional  Review  Act.  In 
addition,  the  Commission  will  send  a 
copy  of  the  Order,  including  this  FRFA. 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  A  copy 
of  this  Order  and  FRFA  (or  summaries 
thereof)  will  also  be  published  in  the 
Federal  Register. 

B.  Paperwork  Reduction  Act  Analysis 

50.  The  action  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995  and 
found  to  impose  new  or  modified 
reporting  and  recordkeeping 
requirements  or  burdens  on  the  public. 
Implementation  of  these  new  or 
modified  reported  and  recordkeeping 
requirements  will  be  subject  to  approval 
by  the  Office  of  Management  and 
Budget  (OMB)  as  prescribed  by  the  Act, 
and  will  go  into  effect  upon 
announcement  in  the  Federal  Ret^ister 
of  OMB  approval. 

IV.  Ordering  Clauses 

51.  It  is  ordered  that,  pursuant  to  the 
authority  contained  in  sections  1-4, 
201-205. 214,  218-220.  254, 403,  and 
405  of  the  Commuhications  Act  of  1934, 
as  amended,  this  Report  and  Order  is 
adopted. 


52.  Part  54  of  the  Commission's  rules, 
is  amended,  effective  January  29,  2003. 

53.  The  Commissions  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Report  and  order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  .administration. 

List  of  Subjects  in  47  CFR  Part  54 

Reporting  and  recordkeeping 
requirements.  Telecommunications, 
Telephone. 

Ftileral  Communications  Commission. 
\\  ilhcun  K.  Caton, 
Deputy  Secretary. 

Final  Rules 

i-ur  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  54  as 
follow^ 

PART  54— UNIVERSAL  SERVICE 

j.  1  he  authority  (itdtions  continue  to 
read  as  follows: 

Authority:  47  U.S.C.  1.  4{i).  201.  205.  214. 
254  unless  otherwise  noted. 

2.  Amend  §  54.706  by  revising 
paragraphs  (b)  and  (c)  to  read  as  follows: 

§  54  706     Contributions 
«  «  •  »  * 

(b)  Prior  to  April  1 .  2003.  except  as 
provided  in  paragraph  (c)  of  this 
section,  every  telecommunications 
carrier  that  provides  interstate 
telecommunications  services,  every 
provider  of  interstate 
telecommunications  that  offers 
telecommunications  for  a  fee  on  a  non- 
common  carrier  basis,  and  every 
payphone  provider  that  is  an  aggregator 
shall  contribute  to  the  federal  universal 
service  support  mechanisms  on  the 
basis  of  its  interstate  and  international 
end-user  telecommunications  revenues, 
net  of  prior  period  actual  contributions. 
Beginning  April  1.  2003.  except  as 
provided  in  paragraph  (c)  of  this 
section,  every  such  provider  shall 
contribute  on  the  basis  of  its  projected 
collected  interstate  and  international 
end-user  telecommunications  revenues, 
net  of  projected  contributions. 

(c)  Prior  to  April  1.  2003,  any  entity 
required  to  contribute  to  the  federal 
universal  service  support  mechanisms 
whose  interstate  end-user 
telecommunications  revenues  comprise 
less  than  12  percent  of  its  combined 
interstate  and  international  end-user 
telecommunications  revenues  shall 
contribute  to  the  federal  universal 
service  support  mechanisms  for  high 
cost  areas,  low-income  consumers, 
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schools  and  libraries,  and  rural  health 
care  providers  based  only  on  such 
entity's  intpr.state  end-user 
telecommunications  revenues,  net  of 
prior  ppnod  artual  contributions 
Beginning  April  1.  2003.  any  entity 
required  to  contribute  to  the  federal 
universal  service  support  mechanisms 
whose  projected  collected  interstate 
end-user  telecommunications  revenues 
comprise  less  than  12  percent  of  its 
combined  projected  collected  interstate 
and  international  end-user 
telecommunications  revenues  shall 
COIltlti)ute  based  only  on  such  entity's 
projected  collected  interstate  end-user 
telecommunications  revenues,  net  of 
projected  contributions  For  purposes  of 
this  paragraph,  an    entity"  shall  refer  to 
the  entity  that  is  subject  to  the  universal 
service  reporting  requirements  in 
§54,711  and  shall  uk  lude  all  of  that 
entity's  affiliated  providers  of 
telecommunications  services. 
***** 

2.  Amend  §  54.709  by  revising 
paragraphs  (a)  introducton*'  text,  and 
(a)(1),  and  by  removing  the  first 
sentence  of  paragraph  (a)(2)  and  adding 
two  sentences  in  its  place  to  read  as 
follows: 

§  54,709     Computations  of  required 
contributions  to  universal  service  support 
mechanisms. 

(a)  Prior  tu  .-Xpnl  1.  JOGS, 
contributions  t(>  the  universal  service 
support  mechanisms  shall  be  based  on 
contributors'  end-user 
telecommunications  revenues  and  on  a 
contribution  factor  determined  quarterly 
by  the  Clommission.  Contributions  to  the 
mechanisms  beginning  April  1,  2003 
shall  be  based  on  contributors'  projected 
collected  end-user  telecommunications 
revenues,  and  on  a  contribution  factor 
determined  quarterly  by  the 
Commission 

(1)  For  funding  the  federal  universal 
service  support  mec  hanisms  prior  to 
April  1,  2003.  the  subject  revenues  will 
be  contributors'  interstate  and 
international  revenues  derived  from 
domestic  end  users  for 
telecommunications  or 
telecommunications  services,  net  of 
prior  period  actual  contributions. 
Beginning  April  1.  2003.  the  subject 
revenues  will  be  contributors'  projected 
collected  interstate  and  international 
revenues  derived  from  domestic  end 
users  for  telecommunuations  or 
telecommunications  services,  net  of 
projected  contributions.  (2)  Prior  to 
April  1.  200.3.  the  quarterly  universal 
service  contribution  facttjr  shall  be 
determined  by  the  Commission  based 
on  the  ratio  of  total  projected  quarterh 
expenses  of  the  universal  service 


support  mechanisms  to  the  total  end- 
user  interstate  and  international 
telecommunic:ations  revenues,  net  of 
prior  period  actual  contributions. 
Beginning  April  1.  2003.  the  quarterly 
universal  ser\ice  contribution  factor 
shall  be  determined  by  the  Commission 
based  on  the  ratio  of  total  projected 
quarterly  expenses  of  the  universal 
ser\ice  support  mechanisms  to  the  total 
projected  collected  end-user  interstate 
and  international  telecommunications 
revenues,  net  of  projected  contributions. 


3.  Amend  §54.711  by  revising 
paragraph  (a)  to  read  as  follows: 

§54.711     Contributor  reporting 
requirements. 

(a)  Contributions  shall  be  calculated 
and  filed  in  accordance  with  the 
Telecommunications  Reporting 
Worksheet  which  shall  be  published  in 
the  Federal  Register.  The 
Telecommunications  Reporting 
Worksheet  sets  forth  information  that 
the  contributor  must  submit  to  the 
Administrator  on  a  quarterly  and  annua! 
basis  The  Commission  shall  announce 
bv  Fublif  Notice  published  in  the 
Federal  Register  and  on  its  website  the 
manner  of  payment  and  dates  by  which 
payments  must  be  made.  An  executive 
officer  of  the  contributor  must  certify  to 
the  truth  and  accuracy  of  historical  data 
included  in  the  Telecommunications 
Reporting  Worksheet,  and  that  any 
projections  in  the  Telecommunications 
Reporting  Worksheet  represent  a  good- 
faith  estimate  based  on  the  contributor's 
policies  and  procedures.  The 
Commission  or  the  Administrator  may 
verify  any  information  contained  in  the 
Telecommunications  Reporting 
Worksheet.  Contributors  shall  maintain 
records  and  documentation  to  justify 
information  reported  m  the 
Telecommunications  Reporting 
Worksheet,  including  the  methodology 
used  to  determine  projections,  for  three 
years  and  shall  provide  such  records 
and  documentation  to  the  Commission 
or  the  .\dministrator  upon  request. 
Inaccurate  or  untruthful  information 
contained  in  the  Telecommunications 
Reporting  Worksheet  ma\  lead  to 
prosecution  under  the  criminal 
provisions  of  Title  18  of  the  United 
States  Code,  The  Administrator  shall 
advise  the  Commission  of  any 
enforcement  issues  that  arise  and 
provide  any  suggested  response. 


4  Add  §54  7-12  to  subpart  H  to  read 
as  follows: 


§54.712     Carrier  recovery  o*  universal 
service  costs  from  end-users 

[a)  Federal  unnersai  ser\ice 
contribution  costs  may  be  recovered 
through  interstate  telecommunications- 
related  charges  to  end  users.  If  a 
teleconununications  carrier  chooses  to 
recover  its  federal  universal  service 
contribution  costs  through  a  line  item 
on  a  customer's  bill,  as  of  April  1.  2003, 
the  amount  of  the  federal  universal 
service  line-item  charge  may  not  exceed 
the  interstate  telecommunications 
portion  of  that  customer's  bill  times  the 
relevant  contribution  factor. 

(b)  Eligible  telecommunications 
carriers  may  not  recover  federal 
universal  service  contribution  costs 
from  Lifeline  customers. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Pari  225 
[FRA-199&-4896.  Nolicfe  No.  5] 
RIN213&-AB57 

Retention  of  Current  Monetary 
Threshold  tor  Reporting  Rail 
Equipment  Accldient/lncic*ents  During 
Calendar  Year  2003  and  Until  Further 
Amended 

AGENCY:  Federal  Railroad 

.\i ministration  (FRA),  Department  of 

Transportation  (DOT). 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  This  Interim  Final  Rule 
establishes  at  $6,700  the  monetary 
threshold  for  reporting  certain  railroad 
accidents/incidents  involving  railroad 
property  damage  that  occur  during 
calendar  year  2003  and,  until  further 
notice,  during  subsequent  calendar 
years.  The  2003  threshold  remains  the 
same  as  the  threshold  for  calendar  year 
2002  due  to  the  unavailability  of  Bureau 
of  Labor  Statistics  wage  data  that  were 
previously  used  to  calculate  the 
threshold.  FHA  is  not  calculating  a  new 
threshold;  rather,  the  old  one  is  being 
retained  as  it  is  not  possible  to  calculate 
a  new  threshold  with  the  current 
formula  due  to  the  lack  of  BLS  data. 
FRA  will  be  providing  notice  and 
seeking  comment  at  a  future  date  to 
establish  a  new  formula  for  calculating 
the  monetary  threshold  for  reporting  rail 
equipment  accidents/incidents.  This 
action  is  needed  to  ensure  and  maintain 
comparability  between  different  years  of 
accident  data  by  having  the  threshold 
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keep  pace  with  any  increases  or 
decreases  in  equipment  and  labor  costs 
so  that  each  year  accidents  involving  the 
same  minimum  amount  of  railroad 
property  damage  are  included  in  the 
reportable  accident  counts. 
DATES:  (1)  This  regulation  is  effective 
lanuary  1.  2003. 

(2)  Wnttpn  Comments:  Written 
comments  must  be  received  by  February 
28.  2003.  Comments  received  after  that 
date  will  be  considered  to  the  extent 
possible  without  incurring  additional 
cxiK'n'ifi  f>r  delay. 

addresses:  Anyone  wishing  to  file  a 
t.umment  should  refer  to  the  FRA  docket 
and  notice  numbers  (Docket  No,  FRA- 
1998-4898.  Notice  No.  5).  You  may 
submit  your  comments  and  related 
material  by  only  one  of  the  following 
methods: 

By  mail  to  the  Docket  Management 
System.  United  States  Department  of 
Transportation,  room  PL-401,  400  7th 
Street.  SW..  Washington.  DC  20590- 
0001:  or  electronically  through  the  Web 
site  for  the  Docket  Management  System 
at  http://dams.dot.gov.  For  instructions 
on  how  to  submit  comments 
electronically,  visit  the  Docket 
Management  System  Web  site  and  click 
on  the  "Help"  menu 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL— 401  on  the  Plaza  Level  of  the 
Nassif  Building  at  the  same  address 
during  regular  business  hours.  You  may 
also  obtain  access  to  this  docket  on  the 
Int'TTK't  .tl  httfy  //divi  dot  qov 
f  OH  FURTHER  INFORMATION  CONTACT: 

Robert  L.  Finkelstein.  Stdli  Uiroctor, 
Office  of  Safety  Analysis.  RRS-22,  Mail 
Stop  17.  FRA.  1120  Vermont  Ave..  NW  . 
Washington,  DC  20590  (telephone  202- 
493-6280)  or  Rolwrta  Stewart,  Trial 
Attorney,  Office  of  Chief  Counsel,  RCC- 
12.  Mail  Stop  10,  FRA.  1120  Vermont 
Ave..  NW..  Washington.  DC  20590 
(telephone  202-^93-6027) 

SUPPtFMPffTARY  information: 

Ba(.kgruuiiil 

A    rail  equipment  accident/incident" 
is  a  collision,  derailment.  Tire, 
explosion,  act  of  God.  or  other  event 
involving  the  operation  of  railroad  on- 
track  equipment  (standing  or  moving) 
that  causes  reportable  damages  greater 
than  the  reporting  threshold  for  the  year 
in  which  the  event  occurs.  49  CFR 
225.19(c).  Each  rail  equipment  accident/ 
incident  must  be  reported  to  FRA  using 
the  Rail  Equipment  Accident/Incident 
Report  (Form  FRA  F  6180.54)  49  CFR 


225.19(b).  (c).  As  revised,  effective  in 
1997.  paragraphs  (c)  and  (e)  of  49  CFR 
225.19  provide  that  the  dollar  figure  that 
constitutes  the  reporting  threshold  for 
rail  equipment  accidents/incidents  will 
be  adjusted,  every  year  in  accordance 
with  the  procedures  outlined  in 
appendix  B  to  part  225,  to  reflect  any 
cost  increases  or  decreases.  61  FR 
30942,  30969  (June  18,  1996):  61  FR 
60632.  60634  (Nov.  29.  1996):  61  FR 
67477.  67490  (Dec.  23.  1996).  As  stated 
in  the  procedures  in  appendix  B. 
information  from  the  Bureau  of  Labor 
Statistics  (BLS)  is  used  to  calculate  the 
threshold.  "The  equation  used  to  adjust 
the  reporting  threshold  uses  the  average 
hourly  earnings  reported  for  Class  1 
railroads  and  Amtrak  and  an  overall 
railroad  equipment  cost  index 
determined  by  the  BLS."  49  CFR  part 
225.  App.  B.  paragraph  1.  The  formula 
set  forth  in  appendix  B  is  consistent 
with  49  use.  20901(b).  which  reads  as 
follows: 
(b)  Monetary  threshold  for  reporting. 

(1)  In  establishing  or  changing  a 
monetary  threshold  for  the  reporting  of 
a  railroad  accident  or  incident,  the 
Secretary  shall  base  damage  cost 
calculations  only  on  publicly  available 
information  obtained  from — 

(A)  the  Bureau  of  Labor  Statistics:  or 

(B)  another  department,  agency,  or 
instrumentality  of  the  United  States 
Government  if  the  information  has  been 
collected  through  objective,  statistically 
sound  survey  methods  or  has  been 
previously  subject  to  a  public  notice  and 
comment  process  in  a  proceeding  of  a 
Government  department,  agency,  or 
instrumentality. 

(2)  If  information  is  not  available  as 
provided  in  paragraph  (1)(A)  or  (B)  of 
this  subsection,  the  Secretary  may  use 
any  other  source  to  obtain  the 
information.  However,  use  of  the 
information  shall  be  subject  to  public 
notice  and  an  opportunity  for  written 
comment 

New  Kt-portiiii.;  I  hrfshiilil 

Approximately  one  year  has  passed 
since  the  rail  equipment  accident/ 
incident  reporting  threshold  was  last 
reviewed  and  revised.  66  FR  66346 
(Dec.  26,  2001).  However,  FRA  will  not 
be  recalculating  the  threshold  this  year 
based  on  the  current  formula  in 
appendix  B.  The  threshold  from 
calendar  year  2002,  $6,700,  will  remain 
in  place.  The  reason  for  this  is  that  the 
BLS  is  no  longer  publishing  the  figures 
necessary  for  FHA  to  compute  the  wage 
component  of  the  equation,  i.e.,  the 
average  hourly  earnings  of  production 
workers  for  Class  I  railroads  and 
Amtrak,  due  to  inadequate  sampling 
data.  Specifically,  the  Class  I  railroads 


and  Amtrak  have  not  provided  the 
monthly  hours  and  earnings  data  for 
production  workers  that  BLS  needs  to 
publish  these  numbers  for  calendar  year 
2002.  BLS  does  not  foresee  a  better 
response  rate  in  future  years  and,  as  a 
result,  is  completely  changing  its 
methodology  and  the  information  that  it 
publishes.  Therefore,  it  is  not  possible 
for  FRA  to  calculate  a  new  threshold 
based  on  the  current  formula.  The 
calendar  year  2002  threshold  of  $6,700 
will  be  held  over  for  calendar  year  2003 
and  until  further  notice  so  that  a 
threshold  remains  in  place.  Beginning 
in  calendar  year  2003,  FRA  will  develop 
a  new  method  for  calculating  the 
accident  reporting  threshold  in  a 
separate  notice-and-comment 
rulemaking  consistent  with  49  U.S.C. 
20901(b). 

The  threshold  amount  of  $6,700  will 
remain  in  effect  on  January  1.  2003. 
Sections  225.5  and  225.19  and  appendix 
B  have  been  amended  to  state  that  the 
reporting  threshold  is  $6,700  for 
calendar  year  2003  and,  until  further 
notice,  for  subsequent  calendar  years. 

Notice-and-Comment  Procedures 

Although  FRA  is  soliciting  comments, 
FRA  believes  that  it  is  necessary  to  issue 
this  Interim  Final  Rule  immediately  in 
order  to  ensure  that  a  monetary 
accident/incident  reporting  threshold 
remains  in  place  while  FRA  proposes 
and  establishes  a  new  method  for 
calculating  the  threshold,  based  on 
different  data.  Because  a  threshold  must 
be  in  place  at  the  beginning  of  calendar 
year  2003.  extended  notice-and- 
comment  procedures  are 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  within  the 
meaning  of  section  4(b)(3)(B)  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
553(b)(3)(B).  It  is  currently  impossible 
for  FRA  to  calculate  a  new  threshold 
based  on  the  current  formula,  and  there 
is  not  enough  time  to  create,  propose 
and  issue  a  new  methodology  for 
establishing  a  threshold  consistent  with 
49  U.S.C.  20901(b)  before  January  1, 
2003.  As  a  consequence.  FRA  is 
proceeding  directly  to  an  Interim  Final 
Rule. 

However,  in  accordance  with 
Executive  Order  12866,  FRA  is  allowing 
60  days  for  comments.  FRA  believes 
that  a  60-day  comment  period  is 
appropriate  to  allow  the  public  to 
comment  on  this  Interim  Final  Rule. 
FRA  solicits  written  comments  on  all 
aspects  of  this  Interim  Final  Rule. 

FRA  does  plan  to  issue  a  notice  of 
proposed  rulemaking  (NPRM) 
establishing  a  new  formula  for 
determining  the  amount  of  the  reporting 
threshold. 
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Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Polices  and  Procedures 

This  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
proc:edures.  and  determined  to  be  non- 
significant under  both  Executive  Order 
lliHBh  and  D(^T  policies  and  procedures 
(44  FR  11034:  Feb   26,  1979)   This 
Interim  Final  Rule  has  also  been 
reviewed  under  Executive  Order  12866 
and  is  also  considered  "nonsignificant" 
under  that  order 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  US  (^  601  et  f^eq  ]  requires  a  review 
of  proposed  and  final  rules  to  assess 
their  impart  on  small  entities,  unless 
the  Secretary  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Pursuant  to  Section  312  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub'  L   104-121). 
FRA  has  published  an  interim  policy 
that  formally  establishes  'small 
entities"  as  being  railroads  that  meet  the 
line-haulage  revenue  requirements  of  a 
Class  III  railroad  62  FR  43024  (Aug.  11. 
1997)   For  other  entities,  the  same  dollar 
limit  in  revenues  governs  whether  a 
railroad,  contractor,  or  other  respondent 
is  a  small  entity 

About  645  of  the  approximately  700 
railroads  in  the  United  States  are 
considered  small  businesses  by  FRA 
FRA  certifies  that  this  Interim  Final 
Rule  will  have  no  significant  impact  on 
a  substantial  number  of  small  entities. 
To  the  extent  that  this  rule  has  an 
impact  on  small  entities,  the  impact  will 
be  neutral  or  insignificant  The 
frequency  of  rail  equipment  accidents/ 
incidents,  and  therefore  also  the 
frequency  of  required  reporting,  is 
generally  proportional  to  the  size  of  the 
railroad   A  railroad  that  employs 
thousands  of  employees  and  operates 
trains  millions  of  miles  is  exposed  to 
greater  risks  than  one  whose  operation 
is  substantially  smaller  Small  railroads 
may  go  for  months  at  a  time  without 
having  a  reportable  occurrence  of  any 
type,  and  even  longer  without  having  a 
rail  equipment  accident/incident   For 
example,  a  total  number  of  426  rail 
equipment  accidents/incidents  were 
reported  as  ocx:umng  in  calendar  year 
2001   Of  that  number,  only  24  were 
reported  by  small  railroads 
Hypothetically .  if  the  cost  of  repairing 
rail  equipment  did  slightly  increase  over 
the  last  year,  and  the  monetary  reporting 
threshold  for  the  new  year  remained  the 
same,  it  is  possible  that  a  small  number 
of  accidents  would  become  reportable 
that  would  not  be  reportable  if  the 


threshold  were  increased  to  account  for 
the  increased  costs.  Therefore,  this  rule 
will  be  neutral  in  effect  for  railroads 
who  do  not  experience  any  rail 
equipment  accidents/ incidents.  For 
railroads  that  do  experience  a  rail 
equipment  accident/incident,  it  is 
possible  that  there  would  be  a  slight 
increase  m  the  number  of  reportable 
accidents,  and  thus  as  slight  increase  of 
the  reporting  burden.  This  burden 
would  not  be  significant,  and  would 
affect  the  large  railroads  more  than  the 
small  entities 

The  American  Shortline  and  Regional 
Railroad  Association  (ASLRRA) 
represents  the  interests  of  most  small 
freight  railroads  and  some  excursion 
railroads  operating  in  the  United  States, 
FRA  field  offices  and  the  ASLRRA 
engage  in  various  outreach  activities 
with  small  railroads   For  instance,  when 
new  regulations  are  issued  that  affect 
small  railroads,  FRA  briefs  the  ASLRRA, 
which  in  turn  disseminates  the 
information  to  its  members  and 
provides  training  as  appropriate.  When 
a  new  railroad  is  formed,  FRA  safety 
representatives  visit  the  operation  and 
provide  information  regarding 
applicable  safety  regulations  FRA 
regularly  addresses  questions  and 
concerns  regarding  regulations  raised  by 
railroads  Because  this  Interim  Final 
Rule  is  not  anticipated  to  significantly 
affect  small  railroads,  FR.^  is  not 
providing  alternative  treatment  for  small 
railroads  under  this  rule 

Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  associated  with 
this  Interim  Final  Rule  Therefore,  no 
estimate  of  a  public  reporting  burden  is 
required 

Federalism  Implications 

Executive  Order  13132,  entitled, 
"Federalism,"  issued  on  August  4    1999, 
requires  that  each  agency    ma 
separately  identified  portion  of  the 
preamble  to  the  regulation  as  it  is  to  be 
issued  in  the  Federal  Register  provided 
to  the  Director  of  the  Office  of 
Management  and  Budget  a  federalism 
summary  impact  statement,  which 
consists  of  a  description  of  the  extent  of 
tbe  agency's  prior  consultation  with 
State  and  local  officials,  a  summar\'  of 
the  nature  of  their  concerns  and  the 
agency's  position  supporting  the  need  to 
issue  the  regulation,  and  a  statement  of 
the  extent  to  which  the  concf  rns  of  the 
State  and  local  officials  have  been  met 
*    *    *    '  This  rulemaking  action  has 
been  analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13132  This  rule  will 
not  have  a  substantial  direct  effect  on 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and  the 
responsibilities  among  the  various 
levels  of  government,  as  specified  in  the 
Executive  Order  13132,  Accordingly. 
FRA  has  determined  that  this  rule  will 
not  have  sufficient  federalism 
implications  to  warrant  consultation 
with  State  and  local  officials  or  the 
preparation  of  a  Federalism  Assessment 
Accordingly,  a  Federalism  Assessment 
has  not  been  prepared. 

En\ironmentaI  Impact 

FRA  has  evaluated  this  regulation  in 
accordance  with  its  "Procedures  for 
Considering  Environmental  Impacts" 
(FRA's  Procedures)  (64  FR  28545.  May 
26,  1999)  as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.).  other  envirorunental 
statutes.  Executive  Orders,  and  related 
regulatory  requirements.  FRA  has 
determined  that  this  regulation  is  not  a 
major  FRA  action  (requiring  the 
preparation  of  an  environmental  impact 
statement  or  enviroiunental  assessment) 
because  it  is  categorically  excluded  from 
detailed  environmental  review  pursuant 
to  section  4(c)(20)  of  FRA's  Procedures 
64  FR  28545.  28547,  May  26.  1999 
Section  4(c){20)  reads  as  follows: 

(c)  Actions  Categorically  Excluded. 
Certain  classes  of  FRA  actions  have 
been  determined  to  be  categorically 
excluded  from  the  requirements  of  these 
Procedures  as  they  do  not  individually 
or  cumulatively  have  a  significant  effect 
on  the  human  environment.  •    •    •  The 
following  classes  of  FRA  actions  are 
categoric^ly  excluded:  •   •   * 

(20)  Promulgation  of  railroad  safety 
rules  and  policy  statements  that  do  not 
result  in  significantly  increased 
emissions  of  air  or  water  pollutants  or 
noise  or  increased  traffic  congestion  in 
any  mode  of  transportation. 

In  accordance  with  section  4(c)  and 
(e)  of  FTl.*k  s  Procedures,  the  agency  has 
further  concluded  that  no  extraordinary 
circumstances  exist  vkith  respect  to  this 
regulation  that  might  trigger  the  need  for 
a  more  detailed  environmental  review. 
.^s  a  result,  FR,^  finds  that  the 
regulation  is  not  a  ma(or  Federal  action 
significanth  affec-ting  the  quality  of  the 
human  envirnnment 

Unfunded  .Mandates  Refomi  ,\rt  of 
1»95 

Pursuant  to  Section  Jd'.  '  '  *fie 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub  L   104-^,  2  use  1531),  each 
Federal  agency  "shall  unless  otherwise 
prohibited  b\  law,  assess  the  effects  of 
Federal  regulator\  actions  on  State, 
local  and  tribal  governments,  and  the 
private  sector  (other  than  to  the  extent 
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that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law)."  Section  202  of  the  Act  (2  U.S.C. 
1532)  further  requires  that  "before 
promulgating  any  general  notice  of 
proposed  rulemaking  that  is  likely  to 
result  in  the  promulgation  of  any  rule 
that  includes  any  Federal  mandate  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100,000,000  or  more  (adjusted 
annually  for  inflation)  in  any  1  year,  and 
before  promulgating  any  final  rule  for 
which  a  general  notice  of  proposed 
rulemaking  was  published,  the  agency 
shall  prepare  a  written  statement" 
detailing  the  effect  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  The  Interim  Final  Rule  would 
not  result  in  the  expenditure,  in  the 
aggregate,  of  $100,000,000  or  more  in 
any  one  year,  and  thus  preparation  of 
such  a  statement  is  not  required. 

Kiicryv   Inij).i(t 

Executive  Order  13211  requires 
Federal  agencies  to  prepare  a  Statement 
of  Energy  Effects  for  any  "significant 
energy  action."  66  FR  28355  (May  22. 
2001).  Under  the  Executive  Order,  a 
"significant  energy  action"  is  defined  as 
any  action  by  an  agency  (normally 
published  in  the  Federal  Register)  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule  or 
regulation,  including  notices  of  inquiry, 
advance  notices  of  proposed 
rulemaking,  and  notices  of  proposed 
rulemaking:  (l)(i)  That  is  a  significant 
regulator  action  under  Executive  Order 
12866  or  any  successor  order,  and  (ii)  is 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy:  or  (2)  that  is  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  FRA  has 
evaluated  this  Interim  Final  Rule  in 
accordance  with  Executive  Order  13211 
FRA  has  determined  that  this  Interim 
Final  Rule  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy. 
Consequently,  FRA  has  determined  that 
this  regulator  action  is  not  a  "significant 
energy  action"  within  the  meaning  of 
Executive  Order  13211. 

I  isl  lit  Sul)|f<  ts  in  -t't  I  i  K  I'.iil  ^J.'S 

Investigations,  Penalties,  Railroad 
safety.  Reporting  and  recordkeeping 

rpquirpments. 

1  hf  Kuif 

In  consideration  of  the  foregoing,  FRA 
amends  part  225.  title  49  Code  of 
Federal  Regulations  as  follows: 


PART  22S— RAILROAD  ACCIDENT/ 
INCIDENTS:  REPORTS 
CLASSIFICATION,  AND 
INVESTIGATIONS 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  20103.  20107,  20901, 
20902,  21302,  21311;  49  U.S.C.  103;  49  CFR 
1.49. 

2.  By  amending  §  225.19  by  adding  a 
heading  for  paragraph  (c).  revising  the 
first  and  last  sentences  of  paragraph  (c) 
and  revising  paraqruph  (e)  to  read  as 
follows: 

§  225  19     Primary  groups  of  accidents/ 
incidents. 

vet  Group  II — Rail  equipment.  Rail 
equipment  accidents/incidents  are 
collisions,  derailments,  fires, 
explosions,  acts  of  God,  and  other 
events  involving  the  operation  of  on- 
track  equipment  (standing  or  moving) 
that  result  in  damages  higher  than  the 
current  reporting  threshold  [i.e..  $6,300 
for  calendar  years  1991  through  1966, 
$6,500  for  calendar  year  1997.  and 
$6,700  for  calendar  years  2002  and  2003 
and.  until  further  notice,  for  calendar 
years  thereafter)  to  railroad  on-track 
equipment,  signals,  tracks,  track 
structures,  or  roadbed,  including  labor 
costs  and  the  costs  for  acquiring  new 
equipment  and  material.*    *    "The 
reporting  threshold  will  be  reviewed 
periodically,  and.  if  necessary,  will  be 
adjusted  every  year. 
•         •         •         *         • 

(e)  The  reporting  threshold  is  $6,300 
for  calendar  years  1991  through  1996. 
The  reporting  threshold  is  $6,500  for 
calendar  year  1997.  $6,600  for  calendar 
years  1998  through  2001.  and  $6,700  for 
calendar  years  2002  and  2003  and,  until 
further  notice,  for  calendar  years 
thereafter  The  procedure  for 
determining  the  reporting  threshold  for 
calendar  years  1997  through  2002 
appears  as  paragraphs  1-9  of  appendix 
B  to  part  225.  The  primary  rationale  for 
the  reporting  threshold  established  for 
calendar  year  2003  and.  until  further 
notice,  for  subsequent  calendar  years, 
appears  as  paragraph  10  of  appendix  B 
to  part  225. 

3.  Part  225  is  amended  by  revising 
paragraph  9  of  appendix  B  and  adding 
new  paragraph  10  to  appendix  B  to  read 

.■\[)p«'niii\  H  to  Par!  JZ'i      l'ri)M'(iur»'  tor 
IVti-rmmuiv;  Kcpiirtiny  rhrt'sholii 
•  «  •  •  * 

9.  The  result  of  these  calculations  is 
$6.682.254777.  Since  the  result  is 
rounded  to  the  nearest  $100,  the 
reporting  threshold  for  rail  equipment 


accidents/incidents  that  occur  during 

(.iLMuiar  V!>.ir  ^noj  is  Sfi.700. 

lU.  In  tt)f  atist'iu  !■  of  data  necessary  to 
compute  the  reporting  threshold  for 
t  alcndar  v<Mr  200  \  ai  i  nrdinp  to  the 
pnx  fdiirr  dt'M  ribfii  in  p.ir.igraphs  1-9 
of  this  appendix  B.  the  c:alendar  year 
200:'  threshold  of  $6,700  remains  in 
fttit  t  lor  .  li.iidar  year  2003  and.  until 
further  notice,  for  all  subsequent  years. 

Issued  in  Washington,  DC.,  on  December 
19.  2002 
.\llan  Rutter, 

Ffiicrxjl  Railroad  Administrator. 
(FR  Dor  02-32766  Filed  12-27-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Docket  No  020819201    2 32 7 --03.  I  D 
122302A1 

Taking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Atlantic  Large  Whale  Take  Reduction 
Plan 

agency:  National  Marine  Fisheries 

.s,r\  u  e  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

rVimmerce. 

action:  Temporary  rule. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries  (AA),  NOAA,  annmim  •  s 
voluntary  restrictions  consistent  witii 
the  requirements  of  the  Atlantic  Large 
Whale  T-.k.'  K-.tw.  ti  ■;)  Clan  - 
(ALWTki',  iiu\4>'UirnUiK  rr^ulalions. 
These  volun!.tr\  r'stri.  tions  apply  to 
lobster  trap  i    ■'.    n;  !    i:v  h-r.'ti  uillnet 
fishermen  in  an  lo-.i  na.unij; 
approximately  1.460  square  nautical 
miles  (nm2)  (2.7()h  kmL'V  east  of  Cape 
Ann,  MA,  called  i  .i-ti.-  i  >'dge.  for  15 
days.  The  purpose  of  this  action  is  to 
provide  protection  to  an  aggregation  of 
North  Atlantic  right  whales  (right 
whales). 

DATES:  Effective  beginning  at  ouoi  hours 
December  24.  2002.  through  2400  hours 
January  13,  2003 

ADDRESSES:  Copies  of  the  proposed  and 
hiia!  1  h  n.imic  Area  Maiiav;enieiit  rules, 
Environniental  As.st>ssin>'ni    }..\ 
Atlantic  Large  Whale  l^v  KiduLtion 
Team  (ALWTRT)  meeting  summaries, 
ami  progress  rt-p'iris    .n  implementation 
ofth.^  .M  WTKP  (ii,t\  ,ilso  be  obtained  by 
writiim  Hiaiif  Horv;L;a.ir(t    N'MFS/ 
NorUifast  K."i;ion   I  )nr  tUai  kburn  Drive, 

Gloui  ester.  M.\  OrMl) 
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Several  of  the  background  documents 
for  the  ALWTRP  and  the  take  reduction 
planning  process  can  be  downloaded 
from  the  ALWTRP  web  site  at  hf/p  ^ 
u  uu  ;)pro  nints  i^ov  whaiptrp 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Borggaard.  NMF.S/Northeast 
Region,  97H-2H1-9145.  or  Patricia 
Lawson,  .NMFS,  Office  of  Pn^tected 
Resources.  301-713-2322. 
SUPPLEMENTARY  INFORMATION:  The 
.\LWTRP  was  developed  pursuant  to 
section  118  of  the  Marine  Mammal 
Protection  Act  (MMPA)  to  reduce  the 
incidental  mortality  and  serious  injury 
of  four  spe{;ies  of  whales  (right,  fin. 
humpback,  and  mmkej  due  to 
incidental  interaction  with  commercial 
fishing  activities.  The  ALWTRP. 
implemented  through  regulations 
codified  at  50  CFR  229.32.  relies  on  a 
combination  of  fishing  gear 
modifications  and  time/area  closures  to 
reduce  the  risk  of  whales  becoming 
entangled  in  commercial  fishing  gear 
(and  potentially  suffering  serious  injury 
or  mortality  as  a  result). 

On  January  9.  2002.  NMFS  published 
the  final  rule  to  implement  the 
ALWTRP's  Dynamic  Area  Management 
(DAM)  program  (67  FR  1133).  The  DAM 
program  provides  specific  authority  for 
NMFS  to  temporarily  restrict  the  use  of 
lobster  trap/pot  and  anchored  gillnet 
fishing  gear  in  areas  north  of  40""  N  lat. 
on  an  expedited  basis  to  protect  right 
whales.  Under  the  DAM  program, 
NMFS  may:  (1)  Require  the  removal  of 
all  lobster  trap  and  anchored  gillnet 
fishing  gear  for  a  15-day  period;  (2) 
allow  lobster  trap  and  anchored  gillnet 
fishing  within  a  DAM  zone  with  gear 
modifications  determined  by  NMFS  to 
sufficiently  reduce  the  risk  of 
entanglement;  and/or  (3)  issue  an  alert 
to  fishermen  requesting  the  voluntary 
removal  of  all  lobster  trap  and  anchored 
gillnet  gear  for  a  15-day  period,  and 
asking  fishermen  oot  to  set  any 
additional  gear  in  the  DAM  zone  during 
the  15-day  period. 

A  DAM  zone  is  triggered  when  NMFS 
receives  a  reliable  report  from  a 
qualified  individual  of  three  or  more 
right  whales  sighted  within  an  area 
(75nm2  (139  km2))  such  that  right 
whale  density  is  equal  to  or  greater  than 
0.04  right  whales  per  nm2  (1.85  km2). 
A  qualified  individual  is  an  individual 
ascertained  by  NMFS  to  be  reasonably 
able,  through  training  or  experience,  to 
identify  a  right  whale.  Such  individuals 
include,  but  are  not  limited  to.  NMFS 
staff.  U.S.  Coast  Guard  and  Navy 
personnel  trained  in  whale 
identification,  scientific  research  survey 


personnel,  whale  watch  operators  and 
naturalists,  and  mariners  trained  in 
whale  species  identification  through 
disentanglement  training  or  some  other 
training  program  deemed  adequate  by 
NMFS  A  reliable  report  would  be  a 
credible  right  whale  sighting. 

On  December  19.  2002.  NMFS  Aerial 
Sur\ey  Team  reported  a  sighting  of  4 
right  whales  in  the  proximity  of  42°  54' 
N  lat.  and  69"  14'  W  long.  This  position 
lies  east  of  Cape  Ann.  MA.  in  an  area 
called  Cashes  Ledge. 

Once  a  DAM  zone  is  triggered,  NMFS 
determines  whether  to  impose 
restrictions  on  fishing  and/or  fishing 
gear  in  the  zone.  This  determination  is 
based  on  the  following  factors. 
including  but  not  limited  to:  the 
location  of  the  DAM  zone  with  respect 
to  other  fishery  closure  areas,  weather 
conditions  as  they  relate  to  the  safety  of 
human  life  at  sea.  the  type  and  amount 
of  gear  already  present  in  the  area,  and 
a  review  of  recent  right  whale 
entanglement  and  mortality  data. 

NMFS  has  reviewed  the  factors  and 
management  options  noted  above  and, 
through  this  action,  requests  the 
\  oluntary  removal  of  lobster  trap  and 
gillnet  gear  set  in  the  waters  bounded 
by; 

43°13'N,  69°44'W  (NW  Comer) 

43°13'N,  68°50'W 

42°36'N,  68°50'\V 

42°36'N.  69°44'\V  (SW  Comer) 

It  is  appropriate  to  request  voluntary 
restrictions  within  the  DAM  zone 
because,  in  consideration  of  the  safety  of 
human  life  at  sea,  the  current  and 
forecasted  adverse  weather  conditions 
in  the  Gulf  of  Maine  make  it  unsafe  for 
affected  fishermen  to  remove  active 
gear. 

The  voluntary  restrictions  for  the 
DAM  zone  are  as  follows:  voluntary 
removal  of  all  lobster  trap/pot  and 
gillnet  gear  from  these  waters. 
Furthermore,  NMFS  asks  lobster  trap/ 
pot  and  gillnet  fishermen  not  to  set  any 
new  gear  in  this  area  during  the  15-day 
restricted  period.  The  restrictions  will 
be  in  effect  beginning  at  0001  hours 
December  24.  2002,  through  2400  hours 
January  13,  2003,  unless  terminated 
sooner  or  extended  by  NMFS.  through 
another  notification  in  the  Federal 
Register.  The  voluntarv'  restrictions  will 
be  announced  to  state  officials, 
fishermen.  Atlantic  Large  Whale  Take 
Reduction  Team  (ALWTRT)  members, 
and  other  interested  parties  through  e- 
mail.  phone  contact,  NOAA  website, 
and  other  appropriate  media 
immediately  upon  filing  with  the 
Federal  Register 


Classification 

In  accordance  with  section  118(f)(9)  of 
the  MMPA,  the  Assistant  Administrator 
(AA)  has  determined  that  this  action  is 
necessar\'  to  implement  a  take  reduction 
plan  to  protect  North  Atlantic  right 
whales. 

This  action  falls  within  the  scope  of 
alternatives  and  impacts  analyzed  in  the 
Final  EA  prepared  for  the  ALWTRP's 
DAM  program.  Further  analysis  under 
the  National  Environmental  Policy  Act 
(NEPA)  is  not  required. 

NMFS  determined  that  the  regulations 
establishing  the  DAM  program  and 
actions  such  as  this  one  taken  pursuant 
to  those  regulations  are  consistent  to  the 
maximum  extent  practicable  with  the 
enforceable  policies  of  the  approved 
coastal  management  program  of  the  U.S. 
Atlantic  coastal  states.  This 
determination  was  submitted  for  review 
by  the  responsible  state  agencies  under 
section  307  of  the  Coastal  Zone 
Management  Act.  Following  state 
review  of  the  regulations  creating  the 
DAM  program,  no  state  disagreed  with  ■ 
NMFS'  conclusion  that  the  DAM 
program  is  consistent  to  the  maximum 
extent  practicable  with  the  enforceable 
policies  of  the  approved  coastal 
management  program  for  that  state. 

The  DAM  program  under  which 
NMFS  is  taking  this  action  contains 
policies  with  federalism  implications 
warranting  preparation  of  a  federalism 
assessment  under  Executive  Order 
13132.  Accordingly,  in  October  2001, 
the  Assistant  Secretan,'  for 
Intergovernmental  and  Legislative 
Affairs.  DOC.  provided  notice  of  the 
DAM  program  to  the  appropriate  elected 
officials  in  states  to  be  affected  by 
actions  taken  pursuant  to  the  DAM 
program.  Federalism  issues  raised  by 
state  officials  were  addressed  in  the 
final  rule  implementing  the  DAM 
program.  A  copy  of  the  federalism 
Summary  Impact  Statement  for  that 
final  r  :lr  is  available  upon  request 
(ADDRESSES). 

The  rule  implementing  the  DAM 
program  has  been  determined  to  be  not 
significant  under  Executive  Order 
12866. 

Authority:  16  U.S.C.  1361  et  seq.  and  50 

CFR  229.32lg)(3) 

Dated:  December  23,  2002. 
William  T.  Hogarth. 

Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Ser\'ice 

|FR  Doc.  02-32843  Filed  12-24-02;  11:12 
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Proposed  Rules 


Feder.il  Ki-gister 

Vol.  67.  No.  250 

Monday.  December  30,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opF>onunity  to  particifjate  in  the 
rule  rnakinq  pnor  to  the  adoption  of  the  final 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  301 

[REG-1 03735-00  and  REG- 103736-00] 

RIN  1S4S    AX81 

Tax  Shelter  Disclosure  Statement  and 
Requirement  to  Maintain  List  ot 
Investors  in  Potentially  Abusive  Tax 
Shelters;  Hearing 

agency:  InteriJdl  Revenue  Service  (IRS), 

TriMsiiry. 

ACTION:  Reschedule  of  public  hearing  on 

prupused  rulemaking. 

SUMMARY:  This  document  contains  a 
11  111 '  of  public  hearing  on  proposed 
regulations  relating  to  the  modification 
of  tax  shelters  under  sections  601 1 , 
fiin,  and  6112. 

DATES:  The  public  hearing  is  being  held 
1)11  Tuesday,  January  7,  2002,  at  10  a.m. 
ADDRESSES:  The  public  hearing  is  being 
held  in  room  4718,  Internal  Revenue 
Service  Building.  1111  Constitution 
Avenue,  NW..  Washington,  DC.  Due  to 
building  security  procedures,  visitors 
must  enter  at  the  1111  Constitution 
Avenue  location.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building. 

Mail  outlines  to:  Regulations  Unit 
CC:ITA:RU  {REG-103735-00  and  REG- 
103736-00).  room  5226.  Internal 
Revenue  Service.  POB  7604,  Ben 
Franklin  Station.  Washington,  DC 
20044.  Hand  deliver  outlines  Monday 
through  Friday  between  the  hours  of  8 
a.m.  and  4  p.m.  to:  Regulations  Unit 
CC:ITA:RU  (REG-103735-00  and  RE(;- 
103736-00).  Couriers  Desk.  Internal 
Revenue  Service.  1111  Constitution 
Avenue.  NW..  Washington.  DC.  Submit 
electronic  outlines  of  oral  comments 
directly  to  the  IRS  Internet  site  at 
http://v\-ww.irs.iiov/regs 

FOR  FURTHER  INFORMATION  CONTACT. 
Concerning  submissions  of  f:omments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the  hearing 


contact  Sonya  Cruse.  Paralegal,  (202) 
622-7180  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

The  Miiii'i  I  iif  the  public  hearing  is 
the  notice  of  proposed  regulations 
(REG-103735-00  and  REG-103736-00). 
The  public  hearing  was  originally 
scheduled  on  December  11.  2002.  and 
notice  of  the  public  hearing  was 
published  in  the  Federal  Register  on 
Tuesday.  October  22.  2002  (67  FR 
64842).  Due  to  inclement  weather,  some 
hearing  participants  were  unable  to 
attend.  For  this  reason,  the  IRS  is 
rescheduling  the  public  hearing. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  have  submitted  written 
comments  and  wish  to  present  oral 
comments  at  the  hearing,  must  submit 
an  outline  of  the  topics  to  be  discussed 
and  the  amount  of  time  to  be  devoted 
to  each  topic  (signed  original  and  eight 
copies)  by  Friday.  January'  3.  2002. 

A  period  of  10  minutes  is  allocated  to 
each  person  for  presenting  oral 
comments. 

After  the  deadline  for  receiving 
outlines  has  passed,  the  IRS  will 
prepare  an  agenda  containing  the 
schedule  of  speakers.  Copies  of  the 
agenda  will  be  made  available,  free  of 
charge,  at  the  hearing. 

Because  of  access  restrictions,  the  IRS 
will  not  admit  visitors  beyond  the 
immediate  entrance  area  no  more  than 
30  minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  ti 
attimd  tho  hrnrint;.  sre  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
document. 

Cynthia  E.  Grigsby, 

Chii;).  Hugiilations  Unit.  Associated  Chief 

Counsel.  (Income  Ta.\  and  Accounting). 

|FR  D<)<  .  02-32893  Filed  12-26-02;  8:45  ami 
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POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  No   RM2003~  1    Order  No    1355) 

Additional  Filing  Requirements 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  proposal  requires  the 
i'ustal  Service  to  provide  "overview" 
testimony  specifically  discussing  how 


other  testimony  in  the  case  interrelates 
and  identifying  all  material  changes 
affecting  cost  attribution,  volume 
projections  and  rate  design.  This 
additional  explanation  and  detail  will 
assist  the  Commission  and  case 
participants  in  more  readily 
understanding  complex  filings  without 
unduly  burdening  the  Postal  Service. 
DATES:  Initial  comments  are  due 
February  12,  2003;  reply  comments  are 
due  February  26,  2003. 
ADDRESSES:  Submit  comments 
elt'L.liiJiuc;ally  via  the  Commission's 
Filing  Online  system,  which  may  be 
accessed  at  wwM'.prc.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 

SUPPLEMENTARY  INFORMATION:  The 
ratemaking  summit,  jointly  sponsored 
by  the  Postal  Service  and  the  Postal  Rate 
Commission  in  May  and  June, 
encouraged  the  public  to  offer 
suggestions  for  modifying  the 
ratemaking  process.  Among  the  issues 
discussed  were  phasing,  negotiated 
service  agreements,  and  procedural 
suggestions  designed  to  ease  the 
burdens  associated  with  litigating 
omnibus  rate  cases.  Based  on  a  review 
of  the  transcripts  of  the  summit  and  the 
parties"  written  comments,  the 
Commission  proposes  to  amend  its  rules 
of  practice  to  require  the  Postal  Service 
to  file,  as  support  for  its  rate  and 
classification  requests,  testimony 
providing  both  a  roadmap  of  how 
witnesses'  testimony  interrelate,  and 
identification  of  all  material  changes 
affecting  cost  attribution  methodology, 
volume  projections,  or  rate  design. 
Interested  persons  are  invited  to 
comment  on  the  proposed  rules  by 
February  12.  2003. 

Background 

In  written  comments  as  well  as  at  the 
conferences,  several  parties  suggested 
various  mechanisms  designed  generally 
to  address  the  burdens  associated  with 
litigating  omnibus  rate  proceedings 
under  the  statutory  10-month  deadline. 
The  proposals  varied  widely.  Some 
parties  proposed  to  limit  issues  that 
could  be  considered  in  omnibus  rate 
proceedings,  suggesting,  for  example, 
that  costing  issues  be  resolved  in 
separately  conducted  rulemaking 
proceedings.  In  a  similar  vein,  other 
parties  proposed  to  prohibit 
consideration  of  classification  changes. 
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Others  fnllowed  a  different  tack. 
sug>;e.sting  that  discnver\  be  sharply 
curtailed  or  even  supplanted  by 
depositions.  Finallv.  some  advocated  an 
approach  intended  to  enable 
parti(  ifiants  to  better  and  more  qiiir.kh 
understand  the  Postal  Service's  filing  b\ 
suggesting  that  the  Postal  Service 
submit  testimony  providing  a  roadmap 
of  how  its  evidence  supports  its  request, 
including  highlighting  any 
methodological  changes. 

The  Postal  Service  did  not  support 
any  of  these  suggestions  citing  a  variety 
of  concerns.  See  generally  Tr  2  at  245- 
56.  Briefly,  it  opposed  considering 
costing  methodology  apart  from  the 
ratemaking  process  arguing,  among 
other  things,  that  the  rate  consequences 
would  be  too  uncertain  and  further  that 
separate  proceedings  would  be  unlikely 
to  save  any  time  or  expense.  Id.  at  249- 
50.  Recognizing  the  complexity  of  rate 
proceedings,  the  Postal  Service 
suggested  an  alternative  intended  to 
speed  up  the  litigation  process. 
Specifically,  it  signaled  its  willingness 
to  hold  a  technical  conference  following 
submission  of  its  request  to  afford 
parties  an  opportunity  to  gain  a  better 
understanding  of  the  Postal  Ser\'ice's 
case.  Id.  at  253.  Likewise,  the  Postal 
Service  dismissed  suggestions  that 
discovery  be  revcunped  either  by  greater 
reliance  on  depositions  or  otherwise 
limiting  written  discovery  as 
representing  no  improvement  over  the 
current  system.  It  did,  however,  indicate 
its  willingness  to  engage  in  informal 
consultations  to  attempt  to  reduce  the 
burdens  associated  with  discovery.  Id. 
at  253-54.  Lastly,  although  it  agreed  that 
a  rate  case  devoid  of  any  classification 
proposals  would  reduce  the  complexity 
of  the  case,  the  Postal  Service  argued 
that  benefits  of  such  proposals  outweigh 
any  extra  burden  that  may  accompany 
them.  Id.  at  25.5-5(1 

For  its  part,  the  Office  oi  the 
Consumer  Advocate  (OCA)  expressed 
disappointment  with  the  Postal 
Service's  universal  rejection  of  the 
various  proposals.  It  did,  however, 
endorse  the  Postal  Ser\'ice's  suggestion 
to  hold  a  global  technical  conference. 
adding  that  it  should  also  submit 
testimony  providing  an  overview  (or 
roadmap)  of  its  case,  highlighting  the 
impact  of  the  various  methodological 
changes  it  proposes.  Id.  at  262-63.' 
Citing  its  workload  and  time  constraints 
associated  with  preparing  and  filing  an 
omnibus  rate  request,  the  Postal  Ser\'ice 
dismissed  this  suggestion  as  impractical 


and  largely  unnecessary  Id.  at  264-67. 
In  response.  OCA  suggested  that  the 
Postal  Ser\ice  provide  the  write-up 
shortly  after  filing  its  request.  Id.  at  267- 
68. 

Discussion 

The  summit  was  designed  to  serve  as 
a  forLim  to  explore  potential  changes  to 
the  ratemaking  process  to  make  it  more 
responsive  to  the  needs  of  the  various 
stakeholders,  including  the  Postal 
Service,  the  Commission,  and  mailers. 
The  discussion  was  wide-ranging  and 
frank,  providing  a  useful  exchange  of 
ideas.  Many  suggestions  do  not  lend 
themselves  to  consideration  in  this 
rulemaking.  In  particular,  until 
experience  is  gained  regarding 
negotiated  service  agreements  and 
phased  rates,  two  of  the  principal  topics 
at  the  summit,  it  is  premature  to 
consider  possible  amendments  to  the 
rules  that  may  prove  unnecessary.^ 

Other  ideas,  such  as  conducting 
costing  proceedings  apart  from 
ratemaking,  offer  the  potential  for 
simplif\'ing  omnibus  rate  cases.  As 
noted  at  the  summit,  however, 
counter\ailing  considerations  may  more 
than  offset  any  streamlining  benefits 
implied  by  this  suggestion.  The  limited 
examination  of  this  complex  proposal 
does  not  clearly  indicate  that  any 
savings  in  time  or  expense  would 
materialize  or  that  the  result  would 
benefit  the  ratemaking  process. 
Accordingly,  the  Commission  declines 
to  consider  implementation  of  that 
suggestion  as  part  of  this  rulemaking. 

This  conclusion,  however,  should  not 
be  read  as  a  determination  on  the 
merits  Rather,  the  record  is  simply  not 
well  developed  on  the  point.  More 
importantly,  the  possibility  of  separate 
costing  proceedings  raises  m\Tiad  issues 
which,  if  fully  considered,  would 
enlarge  this  limited  rulemaking  more 
than  is  practical  or  desirable.  The 
burdens  associated  with  rate 
proceedings  are  such  that  potentially 
mitigating  alternatives  are  worthy  of 
close  consideration.  The  Commission 
remains  open  to  additional  suggestions 
for  new  ways  to  improve  the  process. 

By  statute,  the  Commission  is 
required  to  transmit  its  recommended 
decision  on  Postal  Service  proposed  rate 
and  fee  requests  by  no  later  than  ten 
months  after  receiving  the  request.  See 


39  U.S.C.  3624(c)(1). 3  As  is  well  known 
to  anyone  participating  in  previous 
omnibus  proceedings,  the  procedural 
schedule  necessitated  by  this  timetable 
is  exceedingly  tight,  imposing 
extraordinan,'  demands  on  all  active 
participants.  The  Commission 
appreciates  the  litigation  burdens 
assumed  by  all  participants  in  omnibus 
rate  proceedings.  Over  time,  those 
burdens  appear  to  have  grown 
dramatically. 

By  virtually  any  measure.  Postal 
Service  rate  requests  are  complex  and 
massive.  Supporting  documentation 
includes  testimony,  exhibits, 
workpapers,  and  librar\'  references.  In 
docket  no.  R2000-1.  for  example,  the 
Postal  Service's  direct  case  consisted  of 
the  testimony  and  exhibits  of  41 
witnesses  (42  testimonies).*  Consistent 
with  the  Commission's  rules,  it 
simultaneously  filed  more  than  170 
libran,"  references,  the  vast  majority  of 
which  supported  its  direct  case."^ 
Interveners ,  including  OCA.  also  submit 
testimony  most  of  which  is  based  on 
information  obtained  from  the  Postal 
Service.  In  total,  in  docket  no.  R2000- 
1 .  78  participants  sponsored  1 78 
testimonies  (from  120  witnesses)  that 
were  received  into  evidence  during  40 
days  of  hearing.  Under  these 
circumstances,  suggestions  that  the 
process  could  be  materially  shortened 
through  limiting  discoverv  are  neither 
practical  nor  realistic.  Certainly,  the 
summit  produced  no  consensus  that  the 
10-month  period  was  too  long  for  the 
task  at  hand.  Nonetheless,  the  process 
can  be  improved  and  made  less  onerous 

This  overview  is  not  meant  as 
criticism,  but  is  simply  descriptive  of 
the  size  and  scope  of  Postal  Service 
operations,  e.g.,  a  revenue  requirement 
of  nearly  $75  billion  and  annual 
volumes  approaching  213  billion."  To 
its  credit,  the  Postal  Ser\'ice  does 
yeoman's  work  throughout  omnibus  rate 
proceedings,  particularly  responding  to 
discovery  requests  on  a  wide  variety  of 
subjects.  Participants  are  also  subject  to 


'  (Jther  parties  proposed,  in  written  comments, 
that  the  Postal  Ssrvice  be  required  to  identify'  any 
change  in  costing  methodology,  including 
quantifying  its  impact. 


•'On  September  19.  2002.  the  Postal  Service  filed 
a  negotiated  service  agreement  pursuant  to  rule  67 
involving  an  experimental  classification  change. 
See  Experimental  Rate  and  Service  Changes  to 
Implement  Negotiated  Ser\'ice  Agreement  with 
Capital  One  .Services,  Inc..  docket  no  MC2002-2. 


^  The  ten  months  may  be  extended  upon  a  finding 
that  the  Postal  Service  unreasonably  delayed 
consideration  of  its  required.  Id.  S  3624(c)(2). 

■"  Likewise,  the  Postal  Ser\ices  direct  case  in 
docket  no.  R2001-1  was  supported  by  40  witnesses 
covering  44  testimonies. 

''To  some  degree,  the  increased  complexity  of  the 
Postal  Service's  direct  cases  can  be  measured  by  the 
explosive  growth  in  the  number  of  witnesses  it 
employs.  Fifteen  years  ago.  in  docket  no.  R87-1.  it 
relied  on  21  witnesses.  This  grew  modestly  to  23 
witnesses  in  docket  no.  R90-1.  The  proposed 
settlement  in  docket  no.  R94-1  distinguishes  that 
request  for  purposes  of  comparison.  In  that  docket, 
only  11  witnesses  supported  the  Postal  Services 
direct  case.  In  docket  no.  R97-1.  however,  the 
number  ballooned  to  40  witnesses  (42  testimonies) 

«PRCOp.  R2001-1.  Appendix  C  and  Appendix 
G  at  1.  respectively. 
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substantial  di:iii<imls.  To  understand  the 
Postal  Service's  proposals,  they  must 
review  its  direct  case,  prepare 
discovery,  and,  if  appropriate,  cross 
Hxamine  witnesses  and  file  testimony  in 
response  to  the  Postal  Service,  all 
within  a  few  months  of  the  docketing  of 
the  Postal  Service's  request.  The 
Commission  believes  that  this  process 
would  be  facilitated  if,  at  the  outset  of 
the  proceeding,  the  Postal  Service 
submits  a  single  piece  of  summarizing 
testimony  providing  a  roadmap  of  its 
filing  and  identifying  all  methodological 
chanty  *»s 

Si  ii|h    mI  !|i>    I'i  (i  jiosid   K  u  ifs 

Preparing  an  omnibus  rate  request 
entails  coordinating  the  testimony  of 
various  witnesses  in  support  of  the 
Postal  Service's  proposal.  Even  a 
summary  description  of  the  process 
highlights  its  complexity.  The  process 
requires  the  development  of  base  year 
costs,  predicated  on  a  prior  fiscal  year 
Cost  and  Revenue  Analysis  (CRA) 
modified  to  refiecf  intervening  changes 
in  costing  methodologies  as  well  as  any 
changes  proposed  in  the  request. 
Necessarily,  base  year  testimony,  which 
is  routinely  sponsored  by  a  single 
witness,  relies  on  the  testimony  of 
numerous  costing  witnesses,  namely, 
those  addressing  issues  of  cost 
attribution  and  distribution  in  various 
cost  segments  and  components,  e.g.. 
mail  processing,  carrier  activities, 
purchased  transportation,  and 
equipment  and  facility  costs. 

To  develop  test  year  estimates,  base 
year  costs  must  be  rolled  forward  to  the 
proposed  test  year.  To  accomplish  this, 
the  roll-forward  witness  must  rely  on, 
among  others,  witnesses  sponsoring  the 
revenue  requirement,  volume  forecasts, 
and  final  adjustments.  Once  estimated 
test  year  costs  by  subclass  and  service 
are  available,  rates  must  be  designed 
consistent  with  the  statutory  criteria, 
including  the  breakeven  requirement, 
taking  into  account,  inter  alia,  volume 
estimates,  cost  coverage  constraints,  and 
any  cost  testimony  affecting  rate  levels, 
e.g..  studies  supporting  proposed 
discounts.  Finally,  proposed  test  year 
after  rates  must  be  checked  for 
compatibility  with  the  proposed 
revenue  requirement,  including 
consistency  with  the  underlying 
assumptions  used  to  develop  test  year 
estimated  costs,  projected  volumes,  and 
roll-forward  results.  In  recent  cases,  the 
Postal  Service  has  supported  its  request 
with  the  testimony  of  more  than  40 
witnesses.  No  single  witness  addresses 
the  proposal  as  a  whole,  describes  how 
the  various  testimonies  interrelate,  or 
identifies  changes  (from  the  preceding 
recommended  decision)  affecting  costs. 


volumes,  or  rate  design.  To  be  sure, 
certain  witnesses  reference  the 
testimony  of  other  witnesses.  For 
example,  typically  the  base  year  costs 
witness  provides  a  brief  description  of 
the  changes  in  the  treatment  of  costs 
reflected  in  the  Request  and  identifies 
the  witnesses  sponsoring  the  changes.^ 
While  this  testimony  is  helpful  to  the 
extent  it  alerts  the  reader  to  changes  to 
base  year  costs,  its  utility  is  limited,  for 
the  most  part,  to  identifying  the  sources 
of  changes,  not  their  implications.  This 
observation  should  not  be  read  as 
criticism  of  such  testimony  since  it 
neither  designed  nor  intended  to  serve 
as  a  roadmap  of  the  Postal  Service's 
filing.  Based  on  the  parties'  oral  and 
written  comments,  the  Commission  is  of 
the  opinion  that  it  would  be 
advantageous  to  require  the  Postal 
Service  to  submit,  in  support  of  its 
request,  testimony  by  a  single  witness 
that  provides  both  an  overview  of  how 
the  testimony  of  its  other  witnesses 
interrelates  and  highlights  all  material 
changes  in  cost  attribution 
methodology,  the  development  of 
volume  estimates,  and  rate  design.  The 
changes  would  be  measured  against  the 
methods  employed  by  the  Commission 
in  its  immediately  preceding 
recommended  decision  in  an  omnibus 
rate  proceeding."  In  addition,  the 
proposed  rules  would  relocate  and 
clarify  the  Postal  Service's  current 
obligation  to  submit  testimony 
addressing  material  changes  affecting 
costing,  volume  projections,  or  rate 
design. 

The  roadmap  testimony  has  two 
primary  purposes.  First,  it  is  designed  to 
allow  intervenors  to  quickly  identify 
how  the  testimony  of  40  or  more 
witnesses  fits  together.  Intervenors' 
tasks  should  be  simplified  by  having  a 
roadmap  of  the  Postal  Service's  filing, 
providing  a  brief  description  of  each 
witness's  testimony  and  its 
interrelationship  with  the  testimony  of 
other  witnesses.  For  example,  in  docket 
no.  R2001-1.  witness  Van-Ty-Smith 
distributed  cost  segment  3  costs  based 
on  IOCS  distributions  within  MODS 
cost  pools.  Her  results  were  utilized  by 
several  witnesses,  including  Meehan 
(base  year  costs).  Smith  (cost  by  shape 
and  deriving  piggyback  factors),  and 
Patelunas  (roll-forward  costs). ^  In 


'.See.  e.g.  docket  no  R2001-1.  Direct  Testimony 
of  Karen  Meehan.  lISPS-T-11  at  2-9;  docket  no. 
K200(>-1.  Direct  Testimony  of  Karen  Meehan. 
USPS-T-11  at  2-9;  and  docket  no.  R97-1,  Direct 
Testimony  of  |oe  Alexandrovich.  USPS-T-5  at  2- 
5. 

"  If  a  charge  was  adopted  in  an  intervening 
classification  proceeding,  the  testimony  need  only 
reference  that  fact. 

•'In  addition,  witnesses  Kay.  F.ggleston.  Mayes, 
and  Miller  reply  directly  on  Van-Ty-Smith  s  results. 


cursory  fashion,  Van-Ty-Smith  briefly 
notes  that  certain  witnesses  use  her  mail 
processing  volume-variable  costs.  See 
docket  no.  R2001-1.  USPS-T-13  at  1. 
The  proposed  rule  would  require 
something  more  from  the  roadmap 
witness.  Specifically,  the  roadmap 
witness's  overview  of  the  Postal 
Service's  filing  would  identify  the 
subject  matter  of  each  witness's 
testimony,  explain  how  the  testimony  of 
the  various  witnesses  interrelates,  and 
highlight  changes  in  cost  methodology, 
volume  estimation,  and  rate  design.  See 
proposed  §  3001.53(b).  Thus,  with 
reference  to  Van-Ty-Smith's  testimony, 
the  roadmap  witness  would,  among 
other  things,  explain  the  linkage 
between  her  analysis  and  the  testimony 
of  those  witnesses  who  rely  on  it. 

The  description  of  the  interrelation 
between  the  testimonies  should  be 
sufficient  to  identify  what  each  witness 
relied  upon.  This  could  be  explained  in 
narrative  form  or  perhaps  by  diagram. 
The  interrelationship  between  or  among 
witnesses  becomes  particularly  critical 
where  a  witness  uses  inputs  from  one  or 
more  witnesses  to  produce  outputs  used 
by  one  or  more  witnesses.  Again  with 
reference  to  docket  no.  R2001-1, 
witness  Smith  (USPS-T-15)  used  inputs 
from  witnesses  Bozzo  and  Van-Ty- 
Smith  to  develop  the  variabilities  for 
mail  processing  equipment-related  costs 
subsequently  used  by  witnesses  Meehan 
and  Patelunas.  Additionally,  Smith 
developed  a  variety  of  piggyback  and 
premium  pay  factors  that  were  used  by 
Miller,  Eggleston,  Mayes,  Nieto  and 
Abdirahman  to  calculate  workshare  cost 
avoidance  estimates.  Under  the 
proposed  rules,  the  roadmap  witness 
would  be  required  to  explain  how  the 
testimony  of  the  vcu-ious  witnesses 
interrelates  thereby  enabling  parties  to 
quickly  understand  the  flow  of  the 
analytic  work  of  a  case  and  to  identify 
all  witnesses  affecting  the  development 
of  a  particular  rate. '" 

Continuing  the  example,  a  rate  design 
witness  often  must  rely  on  testimony  of 
other  witnesses  to  determine  avoided 
workshare  costs  and  establish  presort 
discounts.  In  docket  no.  R2001-1, 
witness  Robinson's  rates  for  First-Class 
Mail  relied  on,  among  others,  the 
testimony  of  witnesses  Miller,  Schenk, 
and  Smith.  Under  the  proposed  rules, 
the  roadmap  testimony  should  identify 
any  linkage  among  the  various  pieces  of 
testimony,  briefly  describing  how  it  is 
employed. 


'"In  addition,  each  witness  relying  on  the 
testimony  of  another  must  identify  lh«>  specific 
source  of  the  material  relied  upon.  eg.  the  portion 
of  the  testimony,  exhibits,  or  workpapers. 
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Second,  the  roadmap  testimony  also 
is  intended  as  a  means  to  quickly 
apprise  participants  of  changes  in 
costing,  \oiume  estimation,  and  rate 
design.  As  a  general  matter,  the  Postal 
Service  notes  changes  in  costing 
methodology  in  the  testimony  of  its  base 
year  witness,  principally  by  reference  to 
the  sponsoring  witness's  testimony.  In 
docket  no.  R2000-1.  for  example,  the 
Postal  Service  sponsored  several  new 
studies  affecting  base  year  \olume 
variability.  Witness  Meehan  identified 
these  studies,  briefly  describing  the 
topic  addressed  and  referencing  the 
sponsoring  witness."  Under  the 
proposed  rules,  the  roadmap  witness 
would  be  charged  with  highlighting 
meaningful  changes  in  cost 
methodology,  as  well  as  changes  in 
volume  forecasting  and  rate  design  that 
have  a  material  effect  on  rates. 

Pursuant  to  proposed  rule  53(c),  it 
would  fall  to  the  sponsoring  witness  to 
provide  the  details  of  the  change, 
including  estimating  (or  quantifying)  its 
effects.  For  purposes  of  the  latter,  the 
intent  of  the  proposed  rules  would  be 
satisfied  if  the  direction  of  the  change 
were  indicated,  e.g..  that  the  proposed 
change  in  mail  processing  variability 
increased  (or  decreased)  segment  3 
volume  variability  by  approximately  x 
percent:  or  the  proposed  change  in  cost 
distribution  shifted  approximately  $x 
million  from  letters  to  flats.  The 
Commission  recognizes  that 
quantification  may,  in  certain 
circumstances,  prove  difficult. 
Therefore,  the  Commission  invites 
interested  persons  to  comment  on  the 
benefits  of  imposing  this  requirement. 
and  if  imposed,  potential  methods  for 
evaluating  the  sufficiency  of  estimates 
measuring  the  effects  of  the  proposed 
changes. 

The  proposed  rules  are  not  intended 
to  require  the  Postal  Service  to  address 
each  change  regardless  of  its 
consequence.  Rather  the  intent  is  to 
capture  substantive  changes,  narnely, 
those  that  meaningfully  affect  cost 
estimates  and  volume  projections  and 
changes  in  rate  design  that  materially 
affect  rates.  Thus,  for  example,  minor 
modifications  in  the  in-office  cost 
system,  e.g.,  those  not  causing 
significant  cost  shifts,  need  not  be 
highlighted,  whereas  changes  affecting 
the  development  of  cost  pools  would 
likely  need  to  be  highlighted.  Similarly, 
minor  changes  in  estimated  demand 
elasticities  need  not  be  highlighted, 
whereas  changes  in  volume  estimates 
based  on  alternative  specifications  of 
demand  equations  should  be  addressed. 
Changes  in  rate  design  present  a  vexing 


"  See  docket  no.  R2000-1,  USPS-T-11  at  6-7. 


problem.  Rate  levels  may  be  affertpd  hv 
myriad  factors  that  manifes!  lin-ni.-t  .-.  ■  - 
through  changes  in  rate  design,  e.g.,  new 
modeled  costs,  different  distribution 
keys,  or  revised  benchmarks.  Changes  of 
this  nature  that  niaterialh  affect  rate 
levels  fall  within  the  scope  of  the 
proposed  rules.  The  Commission  will 
accept  good  faith  estimates  to  comply 
with  this  aspect  of  the  new- 
requirements  while  experience  is  gained 
on  reasonable  levels  of  detail.  In  sum. 
the  proposed  rules  are  designed  to  be 
neither  all  encompassing  so  as  to 
excessively  burden  the  Postal  Service 
nor  so  narrowly  drawn  as  to  defeat  their 
purpose.  The  goal  is  to  establish  a 
reasonably  achievable  (and  objective) 
standard  to  govern  the  roadmap  and 
sponsoring  witnesses'  testimony  while 
ultimately  facilitating  the  ratemaking 
process.  Interested  persons  are 
encouraged  to  comment  on  the  scope  of 
the  proposed  rules,  including  whether 
they  are  sufficiently  objective  to  satisfy 
their  intended  purpose.  The 
Commission  also  welcomes  any  other 
suggestions  regarding  possible 
improvements  to  its  procedures,  eithw 
as  supplementary  comments  herein,  or 
in  separate  transmissions  to  the 
Commission, 

Relative  Burdens 

Althuugii  the  proposed  rules  will 
require  some  additional  effort  by  the 
Postal  Service,  the  benefits  would 
appear  to  outweigh  any  inconvenience 
associated  with  them. 

First,  the  Postal  Service  is  intimately 
familiar  with  the  elements  of  its  request, 
being  compelled  to  make  decisions  as  to 
its  details  as  it  develops.  Thus,  it  is  not 
as  if  the  new  testimony  must  be  created 
out  of  whole  cloth.  Rather,  the 
testimony  describes  the  Postal  Service's 
filing,  providing  an  overview  of  its 
disparate  pieces,  and  identifies  and 
explains  changes  that  may  significantly 
affect  rates.  As  described  above,  it  is 
intended  simply  as  a  roadmap  of  the 
Postal  Service's  proposal. 

Second,  the  requirement  is  generally 
similar  to,  even  if  more  expansive  than, 
the  current  obligation  under  the  rules 
mandating  that  the  Postal  Service 
describe  any  changes  in  cost  attribution 
procedures  in  its  request  or, 
alternativelv.  in  testimony.  See  rule 
54(a). 

Third,  time  is  of  the  essence  in 
omnibus  rate  proceedings.  The  new 
explanatory  testimony  will  enable 
participants  to  more  quickly  grasp  the 
essential  elements  of  the  Postal 
Service's  filing,  highlighting  the 
principal  factors  influencing  proposed 
rate  levels.  This  should  enable 
participants  to  focus  their  discovery  on 


substantive  issues  and  more  effectively 
use  the  limited  time  available  to  explore 
the  merits  of  the  Ser\'ice's  proposals. 

Finally,  public  participation  in 
Commission  proceedings  is  to  be 
encouraged.  Participation  by  mailers  in 
Commission  proceedings  is  important  to 
the  development  of  a  complete  record. 
Active  participation  in  Commission 
proceedings  can  be  costly.  As  it  is,  the 
advantages  lie  with  the  Postal  Service. 
It  is  the  proponent  of  proposed  rate 
changes;  it  is  the  repositon,'  of  virtually 
all  of  the  relevant  data;  and  it  has 
resources  not  generally  available  to 
interveners.  The  proposed  amendments 
are  designed  to  enable  participants  to 
gain  a  better  understanding  of  the  Postal 
Service's  filing  at  the  outset  of  the 
proceeding.  As  a  consequence,  the 
burdens  of  participating  in  Commission 
proceedings  should  be  lessened.  An 
example  mav  illustrate  the  point. 

In  docket  ho.  R2001-1.  the  Postal 
Service  changed  its  Parcel  Post 
transportation  cost  model,  compared  to 
that  used  in  docket  no.  R2000-1. 
causing  estimated  DBMC  intermediate 
transportation  costs  per  cubic  foot  to 
increase  and  estimated  inter-BMC  long 
distance  zone-related  transportation 
costs  per  cubic  foot  to  decrease.  The 
witness  presenting  the  estimates 
provides  only  a  general  description  of 
the  methodology  employed,  sprinkled 
with  references  to  the  appropriate 
library  reference.  See  USPS-T-25  at  Il- 
ls, and  18-19.  While  the  resulting  cost 
figures  were  presented  in  a  library 
reference,'-^  there  is  no  explanation  for 
the  changes.  Only  some  six  weeks  later, 
in  response  to  interrogatories,  was  the 
methodological  change  adequately 
explained. '3 

■Phe  failure  to  adequately  identify  the 
change  initially  causes  delay, 
unnecessarily  encumbers  participants' 
efforts  to  review  and  understand  the 
Postal  Service's  request,  and  increases 
the  participants'  (and  ultimately)  the 
Postal  Service's  workload.  Had  the 


'2  Sep  liSPS-LR-l-64.  Attachment  B  at  12. 

'^Response  of  Dnited  States  Postal  Service 
Witness  lennifer  L,  Eggleston  to  Interrogatories  of 
Parcel  Shippers  Association  (PSA/USPS-T25-1-3). 
November  8.  2001   See  Tr.  ll-A/3947-53.  The 
methodological  change  involved  the  manner  in 
which  Inter-BMC  highway  transportation  costs  were 
distributed.  In  docket  No.  R2000-1.  it  was  assumed 
that  all  Inter-BMC  highway  transportation  costs 
were  associated  with  transportation  between  BMC;*, 
It  was  determined,  however,  that  the  inter-BMC 
highway  account  also  reflects  costs  for  stops  at 
other  than  BMCs.  The  witness  indicated  that  only 
45  percent  of  the  stop-days  of  Inter-BMC  highway 
transportation  are  at  BMCs.  Accordingly,  the 
witness  adjusted  the  Parcel  Post  transportation 
model  by  distributing  45  percent  of  the  inter-BMC 
highway  transportation  costs  to  the  long  distance 
zone-related  cost  category,  with  the  balance 
distributed  to  the  intermediate  cost  category.  Id.  at 
3947-51. 


');14. 


l.drr.il   Kcgister/Vol    67.  No    250/Monday,  December  30.  2002 / Proposed  Rules 


change  been  prominently  identified  at 
the  outset,  confusion  would  have  been 
avoided,  and  delay  minimized.  Given 
the  tight  timetables  necessary  in 
omnibus  rate  proceedings,  participants 
are  unduly  disadvantaged  when 
material  changes  are  proposed  but  are 
not  adequately  identified  in  testimony 
accompanying  the  request. 

The  projjosed  rulemaking  is 
responsive  to  the  summit  process, 
specifically  addressing  the  parlies' 
concerns  that  the  burdens  of  litigating 
omnibus  rate  cases  would  be  reduced  if 
the  Postal  Service  were  required  to  file 
a  roadmap  of  its  filing  and  to  identify 
all  methodological  changes.  Requiring 
the  Postal  Service  to  submit  such 
testimony  should  not  add  to  its  burden 
appreciably.  It  will,  however,  enable 
participants  to  quickly  gain  a  better 
understanding  of  the  Postal  Service's 
filing,  including  methodological  issues 
that  may  have  a  substantial  influence  on 
rates.  As  a  result,  discovery  should  be 
more  focused,  and  the  Postal  Services 
workload  may  be  reduced.  In  sura,  the 
benefits  of  the  proposed  amendments 
appear  to  outweigh  any  burden  that 
might  be  imposed  on  the  Postal  .Service. 

Requests  tor  proposed  classification 
changes  filed  pursuant  to  subpart  C  of 
the  Commission's  rules  do  not  suffer 
from  the  same  time  constraints.  For 
simple  or  minor  proposed  classification 
changes  the  current  rules  suffice.  For 
more  complex  classification  proposals, 
however,  there  would  appear  to  be  no 
valid  reason  not  to  extend  the  proposed 
amendments  which  are  intended  to 
expedite  and  simplify  the  review 
process.  Thus,  when  proposing 
classification  changes  affecting  more 
than  one  subclass  or  special  service,  the 
Postal  Service  should  include  with  its 
request  testimony  providing  an 
overview  of  its  filing,  and  describing  all 
changes  affecting  costs,  volumes,  or  ratt- 
design 

Conim»'i\ls    Ki'()rt!M;iitatiuii  ul  Iht.' 
Genc!  .il  I'uIiIk 

By  this  order,  the  Commission  hereby 
gives  notice  that  comments  from 
interested  persons  concerning  the 
proposed  amendments  to  the 
Commission's  rules  are  due  on  or  before 
February  12,  2003.  Reply  comments 
may  also  be  filed  and  are  due  February 
26,  2003. 

In  conformance  with  §  3624(a)  of  title 
39,  the  Commission  designates  Shelley 
S.  Dreifuss,  director  of  the 
Commission's  Office  of  the  Consumer 
Advocate,  to  represent  the  interests  of 
the  general  public  in  this  proceeding. 
Pursuant  to  this  designation,  Ms. 
Dreifuss  will  direct  the  activities  of 
Commission  personnel  assigned  to 


assist  her  and.  upon  request,  will  supply 
their  names  for  the  record.  Neither  Ms. 
Dreifuss  nor  any  of  the  assigned 
personnel  will  participate  in  or  provide 
advice  on  any  Commission  decision  in 
this  proceeding. 

Ordering  l'.n,t'_;i.i[)hs 

It  is  uraerea; 

1. "Interested  persons  may  submit 
comments  by  no  later  than  Februar>'  12, 
2003.  Reply  comments  may  also  be  filed 
and  are  due  February  26.  2003. 

2.  Shelley  S.  Dreifuss.  director  of  the 
Office  of  the  Consumer  Advocate,  is 
designated  to  represent  the  interests  of 
the  general  public  in  this  docket. 

3.  The  Secretary  shall  arrange  for 
publication  of  this  notice  of  proposed 
rulemaking  in  the  Federal  Register. 

Issued  December  13.  2002. 
By  the  Commission. 
Steven  W.  Williams. 

\  isi  1.1  siili|i'i  ts  in  39  (I  K  P.ut  (iidl 

Administrative  practice  and 
procedure.  Postal  Service. 

For  the  reasons  discussed  in  the 
preamble,  the  Commission  proposes  to 
amend  39  CFR  part  3001— Rules  of 
Practice  and  Procedure  Subparts  B — 
Rules  Applicable  to  Requests  for 
Changes  in  Rates  or  Fees  and  Subpart 
C — Rules  Applicable  to  Requests  for 
Establishing  or  Changing  the  Mail 
Classification  Schedule  as  follows: 

PART  3001  -^RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  The  authority  citation  for  part  3001 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  404(b);  3603,  3622- 
24;  3661,3662.  3663. 

Subpart  B-^Rules  Applicable  to 
Requests  (or  Changes  in  Rates  or  Fees 


.  i.^t^  «}  *nn 


follows: 


§300153     Filinq  o»  prepared  direct 
evidence 

(a)  General  requiKiiwnts. 
Simultaneously  with  the  filing  of  the 
formal  request  for  a  recommended 
decision  under  this  subpart,  the  Postal 
Service  shall  file  all  of  the  prepared 
direct  evidence  upon  which  it  proposes 
to  rely  in  the  proceeding  on  the  record 
before  the  Commission  to  establish  that 
the  proposed  changes  or  adjustments  in 
rates  or  fees  are  in  the  public  interest 
and  are  in  accordance  with  the  policies 
and  the  applicable  criteria  of  the  Act. 
Such  prepared  direct  evidence  shall  be 
in  the  form  of  prepared  written 
testimony  and  documentary  exhibits 
which  shall  be  filed  in  accordance  with 
§3001.31. 


[h]  U\t'r\wv\  oj  juing.  As  part  of  its 
direct  evidence,  the  Postal  Service  shall 
include  a  single  piece  of  testimony  that 
provides  an  overview  of  its  filing, 
including  identifying  the  subject  matter 
of  each  witness's  testimony,  explaining 
how  the  testimony  of  its  witnesses 
interrelates,  and  highlighting  changes  in 
cost  methodology,  volume  estimation, 
or  rate  design,  as  compared  to  the 
manner  in  which  they  were  calculated 
by  the  Commission  to  develop 
recommended  rates  and  fees  in  the  most 
recent  general  rate  proceeding.  This 
testimony  should  also  identify,  with 
reference  to  the  ^ppropriate  testimony, 
each  witness  responsible  for  addressing 
any  methodological  change  described  in 
paragraph  (c)  of  this  section. 

(c)  Proposed  changes.  As  part  of  its 
direct  evidence,  the  Postal  Service  shall 
submit  testimony  that  identifies  and 
explains  each  material  change  in  cost 
methodology,  volume  estimation,  or  rate 
design,  compared  to  the  method 
employed  by  the  Commission  in  the 
most  recent  general  rate  proceeding. 
This  requirement  shall  not  apply  to  any 
such  change  adopted  by  the 
Commission  in  an  intervening 
proceeding.  The  testimony  required  in 
this  paragraph  (c)  shall  also  include  a 
discussion  of  the  impact  of  each  such 
change  on  the  levels  of  attributable 
costs,  projected  volumes,  and  rate 
levels. 

3.  Revise  §  3001.54(a)  to  read  as 
follows: 

§3001  54     Contents  for  formal  requests. 

(a)  General  requirements.  (1)  Each 
formal  request  filed  under  this  subpart 
shall  include  such  information  and  data 
and  such  statements  of  reasons  and 
bases  as  are  necessary  and  appropriate 
fully  to  inform  the  Commission  and  the 
parties  of  the  nature,  scope, 
significance,  and  impact  of  the  proposed 
changes  or  adjustments  in  rates  or  fees 
and  to  show  that  the  changes  or 
_  adjustments  in  rates  or  fees  are  in  the 
public  interest  and  in  accordance  with 
the  policies  of  the  Act  and  the 
applicable  criteria  of  the  Act.  To  the 
extent  information  is  available  or  can  be 
made  available  without  undue  burden, 
each  formal  request  shall  include  the 
information  specified  in  paragraphs  (b) 
through  (r)  of  this  section.  If  a  request 
proposes  to  change  the  cost  attribution 
principles  applied  by  the  Commission 
in  the  most  recent  general  rate 
proceeding  in  which  its  recommended 
rates  were  adopted,  the  Postal  Service's 
request  shall  include  an  alternate  cost 
presentation  satisfying  paragraph  (h)  of 
this  section  that  shows  what  the  effect 
on  its  request  would  be  if  it  did  not 
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propose  changes  in  attribution 
principles. 


Subpart  C — Rules  Applicable  to 
Requests  for  Establishing  or  Changing 
the  Mail  Classification  Schedule 

4,  Revise  ^  3001.63  to  read  as  follows: 


§3001.63 
evidence. 


Filing  of  prepared  direct 


(al  General  requirements. 
Simultaneously  with  the  filing  of  the 
formal  request  for  a  recommended 
decision  under  this  subpart,  the  Postal 
Service  shall  file  all  of  the  prepared 
direct  evidence  upon  which  it  proposes 
to  rely  in  the  proceeding  on  the  record 
before  the  Commission  to  establish  that 
the  mail  classification  schedule  or 
changes  therein  proposed  by  the  Postal 
Service  are  in  accordance  with  the 
policies  and  the  applicable  criteria  of 
the  Act.  Such  prepared  direct  evidence 
shall  be  in  the  form  of  prepared  written 
testimony  and  documentary  exhibits 
which  shall  be  filed  in  accordance  with 
§3001.31. 

(b)  Requests  affecting  more  than  one 
subclass.  Each  formal  request  filed 
under  this  subpart  affecting  more  than 
one  subclass  or  special  service  is  subject 
to  the  requirements  of  §§  3001.53(b)  cmd 
(c). 

|FR  Doc.  02-32707  Filed  12-27-02;  8:45  am) 

BILLING  CODE    '^10   FW    P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KY  125-2— 200308<b).  FRL-7431-1] 

Approval  and  Promulgation  of 
Implementation  Plans  for  Kentucky: 
Air  Permit  Regulations 

agency:  Knvironmental  Protection 
A^eni  V  lEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  revisions  to  the  State 
Implementation  Plan  (SIP)  of  the 
Commonwealth  of  Kentucky  which 
separate  rule  401  KAR  50:035  into 
several  rules  based  on  the  type  of  air 
permit,  and  renumber  and  rewrite  in 
plain  English  rule  401  KAR  50:032  and 
the  resulting  rules  from  401  KAR 
50:035.  The  EPA  is  also  removing  401 
KAR  50:030  from  the  Kentucky  SIP  and 
correcting  typographical  errors  in  a 
separate,  related  action  addressing  rule 
401  KAR  52:080.  "Regulatory  limit  on 
potential  to  emit."  In  the  Final  Rules 
section  of  this  Federal  Register  the  EP.\ 


is  approving  the  State's  SIP  revision  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
fiirth  in  the  direct  final  rule.  If  no 
significant,  material,  and  adverse 
comments  are  received  in  response  to 
this  rule,  no  further  activity  is 
contemplated   If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  document.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  January  29.  2003. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Michele  Notarianni.  Air 
Planning  Branch,  U.S.  Environmental 
Protection  Agency  Region  4.  61  Forsyth 
Street.  SW.  Atlanta,  Georgia  30303- 
8960.  (404/562-9031  (phone)  or 
notarianni.micbele@epa.gov  (e-mail).) 

Copies  of  the  Commonwealth's 
submittal  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours:  Environmental 
Protection  Agency,  Region  4,  Air 
Planning  Branch,  61  Forsyth  Street,  SW, 
Atlanta.  Georgia  30303-8960.  (Michele 
Notarianni,  404/562-9031. 
notarianni.michele@epa.gov) 

Commonwealth  of  Kentucky.  Division 
for  Air  Quality.  803  Schenkel  Lane, 
Frankfort.  Kentucky  40601-1403.  (502/ 
573-3382^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Notarianni  at  the  address  listed 
above  or  404/562-9031 (phone)  or 
notonann/. myc/je/e@epa.gov  (e-mail). 
SUPPLEMENTARY  INFORMATION:  For 
ddditional  inlormdtiun  buu  the  direct 
final  rule  which  is  published  in  the 
Rules  section  of  this  Federal  Register 

Dated:  December  16.  2002. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 
[FR  Dor  02-:^2777  Filed  12-27-02;  8:45  ami 

BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CO  Docket  Nos. 96-45  98-171   90-571    92- 
237.  99-200.  95-116,  98-170;  FCC  02-329] 

Federal-State  Joint  Board  on  Universal 
Service 

AGENCY:  Federal  Communications 

Cummission. 


ACTION:  Proposed  rule. 


SUMMARY:  In  this  document,  the 
Commission  seeks  comment  on  specific 
aspects  of  three  connection-based 
proposals  to  further  refine  the  record  in 
its  proceeding  to  revisit  its  universal 
service  contribution  methodology'. 
DATES:  Comments  are  due  on  or  before 
January  29.  2003.  Reply  comments  are 
due  on  or  before  February  28.  2003. 
Written  comments  by  the  public  on  the 
proposed  information  collections  are 
due  on  or  before  January'  14,  2003. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  information 
collections  on  or  before  February  28. 

2003 

ADDRESSES:  All  filings  must  be  sent  to 
the  Commission's  Secretary.  Marlene 
Dortch.  Office  of  the  Secretary.  Federal 
Communications  Commission.  445  12th 
Street.  SW..  Washington,  DC  20554.  See 
SUPPLEMENTARY  INFORMA-HON  for  filing 
instructions 

tOP  FURTHER  INFORMt'iOS  CONTACT: 
Diane  Law  Hsu,  Acting  Ueputy  Chief, 
Wireline  Competition  Bureau, 
Telecommunications  Access  Policy 
nivisinn   (202)418-7400. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv'  of  the  Commission's  Second 
Further  Notice  of  Proposed  Rulemaking 
{Second  Further  NPRM)  in  CC  Docket 
Nos.  96-45.  98-171,  90-571,  92-237, 
99-200,  95-116,  98-170:  FCC  02-329 
released  on  December  13.  2002.  The  full 
text  of  this  document  is  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257,  445  12th  Street, 
SW.,  Washington,  DC  20554.  This 
Second  Further  NPRM  contains 
proposed  information  collection(s) 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA).  It  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA.  OMB. 
the  general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  information  collections 
contained  in  this  nrnceeding. 

Paperwork  keductmn  Act 

The  Second  Further  NPRM  contains  a 
proposed  information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  OMB  to 
comment  on  the  information 
collection(s)  contained  in  this  Second 
Further  NPRM.  as  required  by  the  PRA, 
Pub.  L.  104-13.  Public  and  agency 
comments  on  the  proposed  information 
collections  are  due  on  or  before  January 
14,  2003.  Written  comments  must  be 
submitted  by  the  Office  of  Management 
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and  Budgot  (UMB)  on  the;  propusoU  djul/ 
or  modified  information  collections  on 
or  before  February  28,  2003.  Comments 
should  address:  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 


ine  i.,t)mmis.si()n  s  burden  estimates;  (c) 
ways  to  enhance  the  qualky.  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
0»4B  Control  Number:  3060-1009. 


Title:  Telecommunications  Reporting 
Worksheet.  CC  Docket  No.  96-45. 

Form  No.:  FCC  Form  499  (499-A, 
499-Q.  493-M). 

Type  of  Review:  Proposed  Revised 
Collection. 

Respondents:  Business  or  other  for- 
profit;  Not  for  Profit  Institutions. 


Title 


1   Connections  Based  Methodology 

Total  Annual  Burden  

Cost  to  Respondents  


2  Splitting  Connection-Based  Methodology 

Total  Annual  Burden  

Cost  to  Respondents  


3  Telephone  Number-Based  Assessments 

Total  Annual  Burden  

Cost  to  Respondents  


Numtjer  of 
respondents 


5.500 
$0 


5.500 

■■$b"" 


5.500 


Est.  time 
per  response 


11.51 


11.52 


11.53 


Total 
annual 
burden 


427,936 
427,936 


867,472 
867.472 


461 ,290 

461 ,290 

SO 


'  1 1  5  hrs  for  5  500  respondents  for  the  annual  filing  13.3  hrs  fof  2,285  respondents  for  each  monthly  filing,  if  adopted. 
2 1 1  5  hrs  for  5  500  respondents  for  the  annual  filing  28  1  hrs  for  2.385  respondents  for  each  monthly  filing,  if  adopted 
3 1 1  5  hrs  for  5  500  respondents  for  the  annual  filing  10,7  hrs  for  3,100  respondents  for  each  monthly  filing,  if  adopted. 


Needs  and  Uses:  The  Commission  has 
issued  a  Second  Further  Notice  of 
Proposed  Rulemaking  which  seeks 
comment  on  whether  to  return  a 
revenue-based  system  and  specific 
aspects  of  three  connection-based 
proposals  in  the  record.  First,  the 
Commission  seeks  comment  on  a 
contribution  methodology  that  would 
impose  a  minimum  contribution 
obligation  on  all  interstate 
telet;ommunications  carriers,  and  a  flat 
charge  for  each  end-user  connection, 
depending  on  the  nature  or  capacity  of 
the  connection.  Next,  the  Commission 
seeks  comment  on  a  proposal  to  assess 
all  connections  based  purely  on 
capacity.  Finally,  the  Commission  seeks 
comment  on  a  proposal  to  assess 
providers  of  switched  conne<:tions 
based  on  their  working  telephone 
numbers.  The  Commission  is  also 
seeking  comment  on  whether  to  use  a 
modified  FCC  Form  499-M.  the 
Telecommunications  Reporting 
Worksheet  (OMB  3060-1009),  to  serve 
as  the  appropriate  means  for  the 
collection  of  contribution  information. 
The  Universal  Service  Company 
(Administrator)  would  use  information 
filed  on  connections  and  capacity  or 
revenues  to  determine  the  universal 
service  contribution  factor.  Section  254 
of  the  Act  requires  carriers  providing 
interstate  telecommunications  services 
to  contribute  to  universal  .service. 
Currently,  respondents  file  their  end- 
user  telecommunications  revenues  on  a 
quarterly  basis  in  FCC  Form  499-Q,  and 


on  an  annual  basis  in  FCC  Form  499- 
A. 

*>vnopsis  of  S(  I  iiihI  I  uiltu'l  .Nutu.i:  ul 
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/.  Introduction 

1.  In  the  Second  Further  NPRM.  we 
seek  to  further  refine  the  record  in  the 
contribution  methodology  proceeding. 
Although  the  interim  measures  we 
adopt  in  the  companion  Order  will 
improve  the  current  contribution 
methodology,  they  do  not  address  our 
concerns  regarding  the  long-term 
viability  of  anv  revenue-based  system. 
In  the  First  Further  NPRM.  67  FR  1125. 
Mart;h  13,  2002.  we  observed  that 
interstate  telecommunications  revenues 
are  becoming  increasingly  difficult  to 
identify  as  customers  migrate  to 
bundled  packages  of  interstate  and 
intrastate  telecommunications  and  non- 
telecommunications  products  and 
services.  This  has  increased 
opportunities  to  mischaracterize 
revenues  that  should  be  counted  for 
contribution  purposes.  Such 
mischaracterization  may  result  in 
decreases  in  the  assessable  revenue 
base.  Increased  competition  also  is 
placing  downward  pressure  on 
interstate  rates  and  revenues,  which  also 
contributes  to  the  decline  in  the 
contribution  base  For  example, 
traditional  long-distance  providers 
increasingly  are  entering  local  markets 
at  the  same  time  that  competitive  and 
incumbent  local  exchange  carriers  are 
increasingly  providing  long-distance 
services.  Customers  also  are  migrating  to 


mobile  wireless  and  Internet-based 
services.  As  we  recently  noted,  these 
changes  have  led  to  fluctuations  in  the 
contribution  base  and  rising 
contribution  obligations. 

2.  The  Commission  initiated  this 
proceeding  to  consider  alternatives  or 
modifications  to  a  revenue-based 
system.  An  analysis  of  the  record 
reveals  interest  in  a  connection-based 
methodology  that  would  assess  carriers 
based  on  their  provision  of  connectivity 
to  interstate  networks,  regardless  of  how 
many  minutes  of  use  or  revenues  are 
derived  from  a  connection.  A 
substantial  number  of  parties  across 
various  industry  segments  now  support 
adoption  of  a  connection-based 
assessment  methodology.  In  addition, 
four  out  of  five  state  members  of  the 
Federal-State  Joint  Board  on  Universal 
Service  (joint  Board)  recommend 
adoption  of  a  connection-based  system 
for  calculating  universal  service 
contributions,  while  the  fifth  member 
proposes  assessing  contributions  on  a 
combination  of  connections,  capacity, 
and  terminating  minutes  of  use. 

3.  Although  many  parties  agree  that  a 
connection-based  contribution 
methodology  will  best  ensure  the  long- 
term  viability  of  the  Commission's 
universal  service  mechanisms  as  the 
telecommunications  marketplace 
continues  to  evolve,  they  differ  on  how 
best  to  implement  such  a  mechanism. 
Key  areas  of  disagreement  include 
whether  to  make  the  provider  of  the 
end-user  connection  (most  often  the 
local  exchange  carrier)  solely 
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responsible  for  contributions  or  whether 
that  responsibility  should  be  shared 
between  the  access  (e.g.,  local  exchange 
carrier)  and  transport  (e.g., 
interexchange  carrier)  providers. 
Commenters  also  disagree  on  how  best 
to  calculate  assessments  for  higher- 
capacity  connections.  Moreover,  parties 
have  expressed  concern  that  they  cannot 
estimate  assessments  for  multi-line 
business  connections  without  access  to 
more  reliable  data  on  the  number  and 
capacity  of  non-switched  (e.g.,  special 
access  or  private  line)  connections.  We 
conclude  that  it  is  appropriate  to  further 
study  long-term  reforms  of  the 
contribution  methodology. 

//.  Overview 

4.  In  this  Second  Further  NPRM,  we 
seek  to  further  refine  the  record  in  this 
proceeding.  We  are  hopeful  that  we  will 
adopt  additional  modifications  to  our 
contribution  methodology  to  ensure  the 
continued  viability  of  universal  service 
as  the  marketplace  continues  to 
develop. 

5.  First,  we  ask  commenters  to  discuss 
whether  the  changes  to  the  revenue- 
based  methodology  adopted  herein  are 
sufficient  to  ensure  the  long-term 
viability  of  universal  service  as  the 
telecommunications  marketplace 
evolves.  Should  any  additional 
modifications  to  the  revenue-based 
system  be  made?  For  example,  we  seek 
comment  on  whether  bundling  of  local 
and  long  distance  services  raises  any 
unique  problems  for  wireline  carriers  in 
identifying  interstate 
telecommunications  revenues  and  how 
such  problems  should  be  addressed. 

6.  In  addition,  although  we  have 
increased  the  mobile  wireless  safe 
harbor  to  28.5  percent,  we  note  that 
some  commenters  assert  that,  using 
certain  methodologies,  mobile  wireless 
carriers  are  capable  of  determining  their 
actual  interstate  end-user 
telecommunications  revenues.  If  a 
revenue-based  system  is  retained,  we 
seek  comment  on  whether  we  should 
abolish  the  safe  harbor  for  mobile 
wireless  carriers  and,  if  so,  how  such 
carriers  should  determine  their  actual 
interstate  end-user  telecommunications 
revenues.  We  specifically  seek  comment 
on  whether  minutes  of  use  is  an 
appropriate  proxy  for  determining 
interstate  revenues  for  mobile  wireless 
providers.  We  also  request  comment  on 
whether  the  originating  cell  site  and  the 
terminating  area  code  or  NPA  of  a  call 
reasonably  approximates  the 
jurisdictional  nature  of  traffic  for 
reporting  purposes.  In  addition,  we  seek 
comment  on  whether  it  would  be 
appropriate  to  include  both  outgoing 
and  incoming  calls  in  mobile  wireless 


provider  traffic  studies  and  whether  and 
how  to  include  roaming  and 
international  minutes  in  such  studies. 
We  seek  comment  on  burdens  presented 
by  proposed  methodologies  to 
determine  interstate  revenues  and 
particularly  invite  comment  from 
smaller  mobile  wireless  providers  on 
whether  they  face  unique  difficulties  in 
identifying  interstate 
telecommunications  revenues.  We  also 
ask  commenters  to  discuss  whether 
other  CMRS  carriers,  such  as  paging  and 
analog  SMR  carriers,  are  able  to 
determine  their  actual  interstate  end- 
user  telecommunications  revenues  and 
whether  those  safe  harbors  should  also 
be  abolished.  We  seek  comment  on  how 
eliminating  the  safe  harbors  would 
affect  wireless  carriers  whose 
contributions  to  universal  service  are  de 
minimis. 

7.  Although  the  actions  taken  today 
will  improve  the  operation  of  our 
revenue-based  methodology  in  the  near 
term,  we  remain  concerned  that  any 
contribution  system  based  on  interstate 
telecommunications  revenues  will  be 
dependent  on  the  ability  of  contributors 
to  distinguish  between  interstate  and 
intrastate  telecommunications  and  non- 
telecommunications  revenues.  Several 
commenters  have  argued  that  a 
cormection-based  mechanism  may  be 
the  best  alternative  to  ensure  the  long- 
term  viability  of  the  Commission's 
universal  service  mechanisms  as  the 
telecommunications  marketplace 
continues  to  evolve.  We,  therefore,  seek 
additional  comment  on  three-specific 
connection-based  proposals. 

8.  In  the  First  Further  NPRM,  we 
sought  comment  on  a  specific  proposal 
to  base  contributions  on  the  number  and 
capacity  of  connections  a  contributor 
provides  to  interstate  networks,  rather 
than  revenues.  Since  that  time,  a 
number  of  parties  across  various 
industry  segments,  as  well  as  four  out  of 
five  state  members  of  the  )oint  Board, 
have  supported  adoption  of  a 
connection-based  assessment 
methodolog\'  and  have  proposed  their 
own  variations  of  connection-based 
proposals.  Proponents  of  a  connection- 
based  methodology  argue  that  such  a 
system  would  provide  a  sufficient  and 
predictable  funding  source  for  universal 
service  in  a  telecommunications 
marketplace  increasingly  characterized 
by  new  and  innovative  bundles  of 
intrastate  and  interstate 
telecommunications  and  non- 
telecommunications  products  and 
services,  and  increased  competition 
between  wireline  and  wireless 
technology  platforms.  These 
commenters  point  out  that  the  number 
of  connections  historically  has  been 


more  stable  than  end-user  interstate 
telecommunications  revenues. 
Commenters  also  point  out  that 
connection-based  assessments  would 
eliminate  the  need  for  contributors  to 
distinguish  between  interstate  and 
intrastate  revenues,  or  revenues  from 
telecommunications  and  non- 
telecommunications  services  as  is 
required  under  the  current 
methodology.  These  commenters 
therefore  argue  that  cormection-based 
assessments  would  better  accommodate 
new  ser\'ices  and  technologies  as  they 
develop.  Such  a  framework  also  may  be 
more  economically  efficient  than  the 
current  revenue-based  methodology, 
because  connection-based  assessments 
are  less  likely  to  create  inefficient 
■  incentives  for  end  users  to  curtail  their 
usage  of  interstate  telecommunications 
networks. 

9.  The  proponents  of  certain 
connection-based  proposals  argue  that 
their  proposals  would  be  consistent 
with  the  requirement  of  section  254(d) 
that  every  telecommunications  carrier 
that  provides  interstate 
telecommunications  ser\'ices  contribute 
to  the  Commission's  universal  sen'ice 
mechanisms  on  an  equitable  and 
nondiscriminatory  basis.  However, 
several  other  parties  have  expressed 
concerns  that  such  proposals  in  the 
record  would  be  inconsistent  with  this 
statutory  mandate.  We  specifically  take 
note  of  arguments  that  specific 
connection-based  proposals  in  the 
record  may  be  inconsistent  with  section 
254(d)'s  requirement  that  ever>'  provider 
of  interstate  telecommunications  ser\'ice 
contribute  on  an  equitable  basis. 

10.  We  conclude  it  is  appropriate  to 
further  develop  the  record  on  aspects  of 
certain  proposals  to  assess  universal 
service  contributions  on  the  number  and 
capacity  of  connections.  We  also 
conclude  it  is  appropriate  to  continue 
refining  our  analysis  of  the  potential 
impacts  on  contributors,  and. 
ultimately,  consumers,  of  the  various 
proposals.  In  this  Second  Further 
NPRM,  we  seek  comment  on  specific 
measures  the  Commission  could  take  to 
ensure  that  a  connection-based 
contribution  methodolog\'  would  be 
consistent  with  the  Act.  First,  we  seek 
comment  on  a  contribution 
methodology  that  would  impose  a 
minimum  contribution  obligation  on  all 
interstate  telecommunications  carriers, 
and  a  flat  charge  for  each  end-user 
connection,  depending  on  the  nature  or 
capacity  of  the  connection.  Next,  we 
seek  comment  on  a  proposal  to  assess 
all  connections  based  purely  on 
capacity  (without  regard  to  distinctions 
between  residential/single-line  business 
and  multi-line  business  cormections), 
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each  switched  end-user  connection 
between  access  and  transport  providers. 
Finally,  we  seek  comment  on  a  proposal 
to  assess  providers  of  switched 
connections  based  on  their  number  of 
working  telephone  numbers. 

11.  We  invite  commonters  to  discuss 
potential  advantages  and  disadvantages 
of  each  approach,  and  whether  each 
satisfies  the  requirements  of  section  254 
that  "[elverv'  telecommunications  carrier 
that  provides  interstate 
telecommunications  services  *    *    * 
contribute,  on  an  equitable  and 
nondiscriminatory  basis,  to  the  specific, 
predictable,  and  sufficient  (universal 
service  support)  mechanisms."  We  urge 
commenters  to  submit  data  and  analysis 
on  assessment  levels  under  each 
approach.  We  further  request  comment 
on  the  relative  contribution  obligations 
of  different  industry  .segments  under 
each  approach.  We  ask  commenters  to 
address  the  potential  impacts  of  the 
different  methodologies  on  consumers, 
both  generally  and  also  on  residential 
consumers  that  place  no  long-distance 
calls.  What  would  be  the  impact  of  each 
of  the  proposals  on  the  average 
residential  customer  and  on  residential 
customers  generally?  Would  the  typical 
residential  cu.stomer  pay  more,  less,  or 
approximately  the  same  amount  of  pass- 
through  charges  to  different  carriers 
than  they  do  today? 

12.  Commenters  should  also  describe 
and  estimate  the  costs  associated  with 
the  implementation  of  each  proposal, 
including  the  cost  of  any  necessary 
billing  svstem  changes.  We  also  invite 
comment  on  the  reporting  obligations 
associated  with  each  of  the  proposals 
discussed  below  and  ask  that 
commenters  quantify,  to  the  extent 
possible,  the  burdens  associated  with 
each  proposal  and  compare  the  relative 
burdens.  We  seek  comment  on  whether 
it  would  be  appropriate  to  require 
contributors  to  report  their  number  and 
capacity  of  end-user  connections  and/or 
numbers  on  a  monthly  basis,  or  whether 
less  frequent  reporting  would  be 
adequate.  We  particularly  invite 
comment  on  the  potential 
administrative  burdens  associated  with 
each  of  these  proposals  from  entities 
that  are  "small  business  concerns" 
under  the  Small  Business  Act.  We  also 
seek  comment  on  whether  to  continue 
basing  contributions  to  the 
Telecommunications  Relay  Service. 
Numbering  Administration,  Local 
Number  Portability  and  wireline 
regulatory  fees  programs  on  annual 
revenue  data,  or  whether  contributions 
to  these  mechanisms  also  should  be 
based  on  connections  and/or  numbers. 
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A.  Initial  Regulatory  Flexibility  Act 
Analysis 

13.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).  the  Commission 
has  prepared  this  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  on  the 
possible  significant  economic  impact  on 
small  entities  of  policies  and  rules 
proposed  in  this  Second  Further  Notice 
of  Proposed  Rulemaking.  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
Second  Further  NPRM  provided  below. 

1 .  Need  for  and  Objectives  of  the 
Proposed  Rules 

14.  The  assessment  and  recovery  of 
universal  service  contributions  are 
governed  by  the  statutory  framework 
established  by  Congress  in  the  Act. 
Section  254(b)  instructs  the  Commission 
to  establish  universal  service  support 
mechanisms  with  the  goal  of  ensuring 
the  delivery  of  affordable 
telecommunications  services  to  all 
Americans,  including  consumers  in 
high-cost  areas,  low-income  consumers, 
eligible  schools  and  libraries,  and  rural 
health  care  providers.  Section  254(d)  of 
the  Act  states  that  "[e]ver>' 
telecommunications  carrier  that 
provides  interstate  telecommunications 
services  shall  contribute,  oti  an 
equitable  and  nondiscriminatory  basis, 
to  the  specific,  predictable,  and 
sufficient  mechanisms  established  by 
the  Commission  to  preserve  and 
advance  universal  service." 

15.  Consistent  with  section  254  of  the 
Act  and  as  noted  in  the  companion 
Order,  we  take  interim  measures  to 
maintain  the  viability  of  universal 
service  in  the  near  term — a  fundamental 
goal  of  this  Commission — while  we 
consider  further  long-term  reforms.  As 
discussed  in  further  detail  in  the 
companion  Order,  although  the  interim 
measures  we  adopt  today  will  improve 
the  current  contribution  methodology, 
they  do  not  address  our  concerns 
regarding  the  long-term  viability  of  any 
revenue-based  system.  We  therefore 
conclude  that  it  is  appropriate  to  further 
study  long-term  reforms  of  the 
contribution  methodology. 

16.  Therefore,  in  this  Second  Further 
NPRM.  we  seek  comment  on  specific 
aspects  of  three  connection-based 
proposals  in  the  record.  First,  we  ask  for 
comment  on  a  proposed  contribution 
methodology  that  would  impose  a 
minimum  contribution  obligation  on  all 
interstate  telecommunications  carriers 
and  fiat  charge  for  each  end-user 
connection  depending  on  the  nature  or 


capacity  of  the  connection.  Next,  we 
seek  comment  on  a  proposal  to  assess 
all  connections  based  purely  on 
capacity.  Under  this  proposal, 
contribution  obligations  for  each 
switched  end-user  connection  would  be 
shared  between  access  and  transport 
providers.  Finally,  we  seek  comment  on 
a  proposal  to  assess  providers  of 
switched  connections  based  on  their 
working  telephone  numbers. 

2.  Legal  Basis 

17.  The  legal  basis  as  proposed  for 
this  Second  Further  NPRM  is  contained 
in  sections  4(i),  4(j).  201-205.  254,  and 
403  of  the  Communications  Act  of  1934, 
as  amended. 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply 

18,  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
/easible.  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposals  herein.  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business."  "small  organization," 
and  "small  governmental  jurisdiction." 
A  small  organization  is  generally  "any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field." 
Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations.  "Small  governmental 
jurisdiction"  generally  means 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50.000."  As  of  1992,  there 
were  approximately  85,006 
governmental  entities,  total,  in  the 
United  States.  This  number  includes 
38,978  cities,  counties,  and  towns:  of 
these,  37,566,  or  96%,  have  populations 
of  fewer  than  50,000.  The  Census 
Bureau  estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85.006  governmental  entities,  we 
estimate  that  81.600  (96%)  are  small 
entities.  In  addition,  the  term  "small 
business"  has  the  same  meaning  as  the 
term  "small  business  concern"  under 
the  Small  Business  Act.  unless  the 
Commission  has  developed  one  or  more 
definitions  that  are  appropriate  to  its 
activities.  Under  the  Small  Business 
Act.  a  "small  business  concern"  is  one 
that:  (1)  Is  independently  owned  and 
operated:  (2)  is  not  dominant  in  its  field 
of  operation:  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 

19.  We  have  included  small 
incumbent  local  exchange  carriers  in 
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this  present  RFA  analysis.  As  noted 
above,  a  "small  business"  under  the 
RFA  is  one  that,  inter  alia,  meets  the 
pertinent  small  business  size  standard 
(e.g.,  a  telephone  communication.^ 
business  having  1 .500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation  "  The  SB.A's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  local 
exchange  carriers  are  not  dominant  in 
their  field  of  operation  because  anv  such 
dominance  is  not  "national'  in  scope. 
We  have  therefore  included  small 
incumbent  local  exchange  carriers  in 
this  RFA  analysis,  although  we 
emphasize  that  this  RFA  action  has  no 
effect  on  Commission  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

20.  Wireline  Carriers  and  Service 
Providers  (Wired  Telecommunications. 
Carriers).  The  SBA  has  developed  a 
small  business  size  standard  for  Wired 
Telecommunications  Carriers,  which 
consists  of  all  such  companies  having 
1500  or  fewer  employees.  According  to 
Census  Bureau  data  for  1997.  there  were 
2.225  firms  in  this  category,  total,  that 
operated  for  the  entire  year.  Of  this 
total.  2,201  firms  had  employment  of 
999  or  fewer  employees,  and  an 
additional  24  firms  had  employment  of 
1,000  employees  or  more.  Thus,  under 
this  size  standard,  the  great  majority  of 
firms  can  be  considered  small. 

21.  Local  Exchange  Carriers, 
Interexchange  Carriers,  Competitive 
Access  Providers,  Operator  Ser\'ice 
Providers,  Payphone  Providers,  and 
Resellers.  Neither  the  Commission  nor 
SBA  has  developed  a  definition 
particular  to  small  local  exchange 
carriers  (LECs).  interexchange  carriers 
(IXCs).  competitive  access  providers 
(CAPs).  operator  service  providers 
(OSPs),  payphone  providers  or  resellers. 
The  closest  applicable  definition  for 
these  carrier-types  under  SBA  rules  is 
for  Wired  Telecommunications  Carriers. 
Under  that  SBA  definition,  such  a 
business  is  small  if  it  has  1.500  or  fewer 
employees.  According  to  our  most 
recent  data,  there  are  1,329  incumbent 
LECs,  532  CAPs.  229  IXCs,  22  OSPs,  936 
payphone  providers  and  710  resellers. 
Of  these,  an  estimated  1,024  incumbent 
LECs,  411  CAPs,  181  IXCs,  20  OSPs,  933 
payphone  providers,  and  669  resellers 
reported  that  they  have  1 ,500  or  fewer 
employees;  305  incumbent  LECs,  121 
CAPs,  48  IXCs,  2  OSPs,  3  payphone 
providers,  and  41  resellers  reported  that, 
alone  or  in  combination  with  affiliates, 
they  have  more  than  1.500  employees. 
We  do  not  have  data  specifying  the 
number  of  these  carriers  that  are  not 
independently  owned  and  operated,  and 
therefore  we  are  unable  to  estimate  with 


greater  precision  the  number  of  these 
carriers  that  would  qualify  as  small 
business  concerns  under  SB  As 
definition.  Consequently,  most 
incumbent  LECs.  IXCs,  CAPs,  OSPs, 
payphone  providers  and  resellers  are 
small  entities  that  may  be  affected  by 
the  proposed  rules  discussed  in  this 
Order. 

22.  Wireless  Service  Providers.  The 
SBA  has  size  standards  for  wireless 
small  businesses  within  the  two 
separate  Economic  Census  categories  of 
Paging  and  of  Cellular  and  Other 
Wireless  Telecommunications.  For  both 
of  those  categories,  the  SBA  considers  a 
business  to  be  small  if  it  has  1.500  or 
fewer  employees.  According  to  the  most 
recent  Trends  in  Telephone  Report  data, 
1,761  companies  reported  that  they 
were  engaged  in  the  provision  of 
wireless  ser\'ice.  Of  these  1,761 
companies,  an  estimated  1,175  reported 
that  they  have  1,500  or  fewer  employees 
and  586  reported  that,  alone  br  in 
combination  with  affiliates,  they  have 
more  than  1,500  employees. 
Consequently,  we  estimate  that  most 
wireless  service  providers  are  small 
entities  that  may  be  affected  by  the 
proposed  rules  discussed  herein. 

23.  Broadband  Personal 
Communications  Service  (PCS).  The 
broadband  PCS  spectrum  is  divided  into 
six  frequency  designated  A  through  F, 
and  the  Commission  has  held  auctions 
for  each  block.  The  Commission  defined 
"small  entity"  for  Blocks  C  and  F  as  an 
entity  that  has  average  gross  revenues  of 
S40  million  or  less  in  the  three  previous 
calendar  years.  For  Block  F,  an 
additional  classification  for  "very  small 
business"  was  added  and  is  defined  as 
an  entity  that,  together  with  affiliates, 
has  average  gross  revenues  of  not  more 
than  Si  5  million  for  the  preceding  three 
calendar  years.  These  standards 
defining  "small  entity"  in  the  context  of 
broadband  PCS  auctions  have  been 
approved  by  the  SBA.  No  small 
businesses  within  the  SBA-approved 
definition  bid  successfully  for  licenses 
in  Blocks  A  and  B.  There  were  90 
winning  bidders  that  qualified  as  small 
entities  in  the  Block  C  auctions.  A  total 
of  93  sir^all  and  very  small  business 
bidders  won  approximately  40  percent 
of  the  1,479  licenses  for  Blocks  D.  E,  and 
F.  On  March  23,  1999.  the  Commission 
re-auctioned  347  C.  D.  E,  and  F  Block 
licenses;  there  were  48  small  business 
winning  bidders.  On  January  26,  2001, 
the  Commission  completed  the  auction 
of  422  C  and  F  Broadband  PCS  licenses 
in  Auction  No.  35.  Of  the  35  winning 
bidders  in  this  auction,  29  qualified  as 
"small"  or  "very  small  businesses." 
Based  on  this  information,  we  conclude 
that  the  number  of  small  broadband  PCS 


licensees  will  include  the  90  winning  C 
Block  bidders,  the  93  qualifying  bidders 
in  the  D,  E,  and  F  blocks,  the  48 
winning  bidders  in  the  1999  re-auction, 
and  the  29  wirming  bidders  in  the  2001 
re-auction,  for  a  total  of  260  small  entity 
broadband  PCS  providers,  as  defined  by 
the  SBA  small  business  size  standards 
and  the  Commission's  auction  rules. 
Consequently,  we  estimate  that  260 
broadband  PCS  providers  are  small 
entities  that  may  be  affected  by  the 
proposed  rules  discussed  herein. 

24.  Narrowband  PCS.  To  date,  two 
auctions  of  narrowband  PCs  licenses 
have  been  conducted.  Through  these 
auctions,  the  Commission  has  awarded 
a  total  of  41  licenses,  out  of  which  11 
were  obtained  by  small  businesses.  For 
purposes  of  the  two  auctions  that  have 
already  been  held,  small  businesses 
were  defined  as  entities  with  average 
gross  revenues  for  the  prior  three 
calendar  years  of  $40  million  or  less.  To 
ensure  meaningful  participation  of 
small  business  entities  in  the  auctions, 
the  Commission  adopted  a  two-tiered 
definition  of  small  businesses  in  the 
Narrowband  PCS  Second  Report  and 
Order.  65  FR  35843.  June  6.  2000.  A 
small  business  is  an  entity  that,  together 
with  affiliates  and  controlling  interests, 
has  average  gross  revenues  for  the  three 
preceding  years  of  not  more  than  $40 
million.  A  very  small  business  is  an 
entity  that,  together  with  affiliates  and 
controlling  interests,  has  average  gross 
revenues  for  the  three  preceding  years  of 
not  more  than  $15  million.  These 
definitions  have  been  approved  by  the 
SBA.  In  the  future,  the  Commission  will 
auction  459  licenses  to  ser\'e  MTAs  and 
408  response  channel  licenses.  There  is 
also  one  megahertz  of  narrowband  PCS 
spectrum  that  has  been  held  in  reser\'e 
and  that  the  Commission  has  not  yet 
decided  to  release  for  licensing.  The 
Commission  cannot  predict  accurately 
the  number  of  licenses  that  will  be 
awarded  to  small  entities  in  future 
auctions.  However,  four  of  the  16 
winning  bidders  in  the  two  previous 
narrowband  PCS  auctions  were  small 
businesses,  as  that  term  was  defined 
under  the  Commission's  Rules.  The 
Commission  assumes,  for  purposes  of 
this  FRFA,  that  a  large  portion  of  the 
remaining  narrowband  PCS  licenses 
will  be  awarded  to  small  entities.  The 
Commission  also  assumes  that  at  least 
some  small  businesses  will  acquire 
narrowband  PCS  licenses  by  means  of 
the  Commission's  partitioning  and 
disaggregation  rules, 

25.  Specialized  Mobile  Radio  (SMR). 
The  Commission  awards  "small  entity  " 
and  "very  small  entity"  bidding  credits 
in  auctions  for  Specialized  Mobile 
Radio  (SMR)  geographic  area  licenses  in 
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firms  that  had  reyenues  of  no  more  than 
•SI 5  million  in  each  of  the  three 
previous  calendar  years,  or  that  had 
revenues  of  no  more  than  $3  million  in 
each  of  the  three  previous  calendar 
years,  respectively.  In  the  context  of 
both  the  800  MHz  and  900  MHz  SMR 
service,  the  definitions  of  "small  entity" 
and  "very  small  entity"  have  been 
approved  by  the  SBA.  These  bidding 
credits  apply  to  SMR  providers  in  the 
800  MHz  and  900  MHz  bands  that  either 
hold  geographic  area  licenses  or  have 
obtained  extended  implementation 
authorizations.  We  do  not  know  how 
many  firms  provide  800  MHz  or  900 
MHz  geographic  area  SMR  service 
pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  annual  revenues  of  no 
more  than  $15  million.  One  firm  has 
over  $15  million  in  revenues.  We 
assume,  for  our  purposes  here,  that  all 
of  the  remaining  existing  extended 
implementation  authorizations  are  held 
by  small  entities,  as  that  term  is  defined 
by  the  SBA.  The  Commission  has  held 
auctions  for  geographic  area  licenses  in 
the  800  MHz  and  900  MHz  SMR  bands. 
There  were  60  winning  bidders  that 
qualified  as  small  and  very  small 
entities  in  the  900  MHz  auctions.  Of  the 
1,020  licenses  won  in  the  900  MHz 
auction,  bidders  qualifying  as  small  and 
very  small  entities  won  263  licenses.  In 
the'aOO  MHz  SMR  auction.  38  of  the  524 
licenses  won  were  won  by  small  and 
very  small  entities.  Consequently,  we 
estimate  that  there  are  301  or  fewer 
small  entity  SMR  licensees  in  the  800 
MHz  and  900  MHz  bands  that  may  be 
affected  by  the  proposed  rules  discussed 
herein. 

26.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 
Rural  Radiotelephone  Service.  A 
significant  subset  of  the  Rural 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  Systems 
(BETRS).  For  purposes  of  this  FRFA.  we 
will  use  the  SBA's  size  standard 
applicable  to  wireless  service  providers. 
supra — an  entity  employing  no  more 
than  1.500  persons.  There  are 
approximately  1.000  licensees  in  the 
Rural  Radiotelephone  Service,  and  the 
Commission  estimates  that  almost  all  of 
them  qualify  as  small  entities  under  the 
SBA's  size  standard.  Consequently,  we 
estimate  that  there  are  1.000  or  fewer 
small  entity  licensees  in  the  Rural 
Radiotelphone  Service  that  may  be 
affected  by  the  proposed  rules  discussed 
herein. 

27.  Air-Ground  Radiotelephone 
Service.  The  Commission  has  not 
adopted  a  definition  of  small  entity 


^i«H  .lie  to  the  Air-Ground 
Radiotelephone  Service.  For  purposes  of 
this  FRFA.  we  will  use  the  SBA's  size 
standard  applicable  to  wireless  service 
providers,  supra — an  entity  employing 
no  more  than  1 .500  persons.  There  are 
approximately  100  licensees  in  the  Air- 
Ground  Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  small  under  the  SBA  definition. 

4.  Description  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

28.  Should  the  Commission  decide 
that  fundamental  reform  of  the  existing 
contribution  methodology  is  needed,  the 
associated  rule  changes  potentially 
could  modify  the  reporting  and 
recordkeeping  requirements  of 
telecommunications  service  providers 
regulated  under  the  Communications 
Act.  Under  a  connection-based 
mechanism,  we  potentially  could 
require  telecommunications  service 
providers  to  file  additional  and/or 
different  monthly  or  quarterly  reports. 
Any  such  reporting  requirements 
potentially  could  require  the  use  of 
professional  skills,  including  legal  and 
accounting  expertise.  Without  more 
data,  we  cannot  accurately  estimate  the 
cost  of  compliance  by  small 
telecommunications  service  providers. 
In  this  IFRA.  we  therefore  seek 
comment  on  the  frequency  with  which 
carriers  should  submit  reports  to  USAC, 
the  types  of  burdens  carriers  will  face  in 
periodically  submitting  reports  to        •> 
USAC.  and  whether  the  costs  of  such 
reporting  are  outweighed  by  the 
potential  benefits  of  the  possible 
reforms.  Entities,  especially  small 
businesses  and  small  entities,  more 
generally,  are  encouraged  to  quantify 
the  costs  and  benefits  of  the  reporting 
requirement  proposals. 

5.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

29.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 


30.  The  Second  Further  NPRM  seeks 
comment  on  a  number  of  connection- 
based  alternatives  to  modify  the  existing 
contribution  methodology  system. 
Although  the  proponents  of  specific 
connection-based  proposals  argue  that 
they  would  be  consistent  with  the 
requirements  of  section  254(d)  of  the 
Act  that  every  telecommunications 
carrier  that  provides  interstate 
telecommunications  services  contribute 
to  the  Commission's  universal  service 
mechanisms  on  a  equitable  and 
nondiscriminatory  basis,  several  other 
parties  have  expressed  concerns  that  the 
connection-based  proposals  in  the 
record  would  be  inconsistent  with  the 
statutory  mandate.  We  specifically  take 
note  of  those  commenters  that  argue  that 
the  connection-based  proposals  in  the 
record  would  result  in  inequitable 
contributions. 

31.  We  therefore  believe  it  is 
appropriate  to  further  develop  the 
record  on  aspects  of  certain  proposals  to 
assess  universal  service  contributions  at 
least  in  part  on  the  number  and  capacity 
of  connections.  We  also  believe  it  is 
appropriate  to  continue  refining  our 
analysis  of  the  potential  impacts  on 
consumers  and  contributors,  including 
small  entities,  of  adopting  such  a 
methodology.  In  this  Second  Further 
NPRM.  we  seek  comment  on  specific 
measures  the  Commission  could  take  to 
ensure  that  a  connection-based 
contribution  methodology  would  be 
consistent  with  these  statutory 
mandates.  The  Commission  will  also 
consider  additional  significant 
alternatives  developed  in  the  record. 

32.  Wherever  possible,  the  Second 
Further  NPRM  seeks  comment  on  how 
to  reduce  the  administrative  burden  and 
cost  of  compliance  for  small 
telecommunications  service  providers. 
For  example,  we  seek  comment  on  the 
operation  of  a  de  minimis  exemption 
under  the  various  connections-based 
proposals.  We  also  seek  comment  on  the 
appropriate  frequency  and  content  of 
reporting  under  a  connection-based 
methodology.  We  specifically  seek 
comment  from  contributors  that  are 
small  entities  under  the  Small  Business 
Act. 

6.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

33.  None. 

B.  Initial  Paperwork  Reduction  Act  of 
1995  Analysis 

34.  The  Second  Further  NPRM 
contains  a  proposed  information 
collection.  As  part  of  a  continuing  effort 
to  reduce  paperwork  burdens,  we  invite 
the  general  public  and  the  Office  of 
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Management  and  Budget  (OMB)  to  take 
this  opportunity  to  comment  on  the 
information  collections  contained  in 
this  Second  Further  NPRM.  as  required 
by  the  Paperwork  Reduction  Act  of 
1995,  Pub.  L.  104-13.  Public  and  agency 
comments  are  due  January  14.  2003; 
OMB  comments  are  due  February  28, 
2003.  Comments  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
perforinanc:e  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

C.  Comment  Filing  Procedures 

35.  Pursuant  to  §§1.415  and  1.419  of 
the  Commission's  rules,  interested 
parties  may  file  comments  January  29, 
2003.  Reply  comments  are  due  on  or 
before  February  28,  2003.  Comments 
may  be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS)  or  by  filing  paper  copies. 

36.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.htmh.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov. 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 

37.  Parties  who  choose  to  file  Dy 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appears  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  Filings  can  be  sent 
by  hand  or  messenger  delivery,  by 
commercial  overnight  courier,  or  by 
first-class  or  overnight  U.S.  Postal 
Service  mail  (although  we  continue  to 


experience  delays  in  receiving  U.S. 
Postal  Service  mail).  The  Commission's 
contractor.  \'istronix.  Inc.,  will  receive 
hand-delivered  or  messenger-delivered 
paper  filings  for  the  Commission's 
Secretarv  at  236  Massachusetts  Avenue. 
NE.,  Suite  no.  Washington,  DC  20002. 
The  filing  hours  at  this  location  are  8 
am  to  7  p.m.  All  hand  deliveries  must 
be  held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail,  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street. 
SW.,  Washington.  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary.  Marlene  H.  Dortch,  Office  of 
the  Secretary,  Federal  Communications 
Commission.  In  addition  to  filing 
comments  with  the  Secretary',  a  copy  of 
any  comments  on  the  information 
coilection(s)  contained  herein  should  bf 
submitted  to  Judith  B.  Herman,  Federal 
Communications  Commission.  Room  1- 
C804,  445  12th  Street,  SW..  Washington, 
DC  20554,  or  via  the  Internet  to 
fBolev@fcc.gov  and  to  Kim  A.  Johnson, 
OMB'Desk  Officer,  10236  NEOB,  725 
17th  Street,  NW.,  Washington.  DC 
20503,  or  via  the  Internet  to 
Kim_A.Johnson@omb.eop.gov. 

38.  Parties  also  must  send  three  paper 
copies  of  their  filing  to  Sheryl  Todd, 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
Federal  Communications  Commission, 
445  12th  Street  SW.,  Room  5-B540, 
Washington,  DC  20554.  In  addition, 
commenters  must  send  diskette  copies 
to  the  Commissions  copy  contractor, 
Qualex  International.  Portals  II,  445 
12th  Street,  SW..  Room  CY-B402, 
Washington,  DC  20054. 

D.  Ex  Parte  Presentations 

39.  This  is  a  permit  but  disclose 
rulemaking  proceeding.  Ex  parte 
presentations  are  permitted,  except 
during  the  Sunshine  Agenda  period, 
provided  that  they  are  disclosed  as 
provided  in  the  Commission's  rules. 

/v.  Ordering  Clauses 

40.  It  is  further  ordered  that,  pursuant 
to  the  authority  contained  in  sections 
4(i).  4(j).  201-205.  254,  and  403  of  the 
Communications  Act  of  1934.  as 
amended,  this  Second  Further  Notice  of 
Proposed  Rulemaking  is  adopted. 

41.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Second  Further  Notice  of  Proposed 
Rulemaking,  including  the  Initial 


Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administr^ion. 

List  of  Subjects  in  47  CFR  Part  54 

Reporting  and  recordkeeping 
requirements.  Telecommunications, 
Telephone. 

Federal  Communications  Commission. 

Wiiliam  F.  Caton, 

Deputy  Secretary. 

|FR  Doc.  02-32926  Filed  12-27-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Satety 
Administration 

49  CFR  Pan  533 

[Docket  No   2002- n  4 •  6    Notice  3] 
RIN  212"-AI70 

Light  Truck  Average  Fuel  Economy 
Standards  Mode!  Vears  200&-C"' 
Correction 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking; 
correction. 

SUMMARY:  This  document  corrects  the 
preamble  to  a  proposed  rule  published 
in  the  Federal  Register  of  December  16, 
2002,  regarding  the  establishment  of 
corporate  average  fuel  economy 
standards  for  light  trucks  manufactured 
in  model  years  (MY)  2005  through  2007. 
This  correction  adds  a  request  for  the 
submission  of  additional  written  copies 
of  comments  directly  to  the  agency  to 
facilitate  reviewing  the  comments  and 
meeting  the  statutory  deadline  for 
issuance  of  the  final  rule 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Katz,  202-366-0846 

(  (irr»'(  tion 

In  proposed  rule  FR  Doc.  02-31522, 
beginning  on  page  77015  in  the  issue  of 
December  16,  2002,  make  the  following 
correction,  in  the  SUPPLEMENTARY 
INFORMATION  section.  On  page  77029  in 
the  1st  column,  add  after  4th  paragraph 
under  the  subject  heading  "How  Do  I 
Prepju-e  and  Submit  Comments?"  the 
following: 

"In  addition,  given  the  statutory 
deadline  for  issuance  of  the  final  rule, 
we  request  that,  for  those  comments  of 
4  or  more  pages  in  length,  you  send  10 
additional  copies,  as  well  as  one  copy 
on  computer  disc,  to:  Mr.  Kenneth  Katz, 
Lead  Engineer,  Fuel  Economy  Division. 


'<J.ll(! 
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Office  of  Planning  and  Consumer 
Standards,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW..  Washington,  DC  20590. 
Electronic  mail  kkatz@nhtsa.dot.gov. 
We  emphasize  that  this  is  not  a 
requirement.  However,  we  ask  that  you 
do  this  to  aid  us  in  expediting  our 
review  of  all  comments.  The  copy  on 
computer  disc  may  be  in  any  format, 
although  we  would  prefer  that  it  be  in 
Word  2000." 

Issued:  December  24,  2002. 
Noble  N.  Bowie, 

Director,  Office  of  Planning  and  Consumer 
Standards. 
(KR  [Joe.  02-32944  Filed  12-26-02;  9:30  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  ,ind  Atmospheric 
Administratiocs 

SO  CFR  Part  bOC 

(Docket  No.  020424095-2095-01;  I.D. 
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Fishinq  Capacity  Reduction  Proqrarri 
for  the  Crab  Speces  Covered  by  the 
Fishery  Management  Plan  tor  the 
Bering  Sea;  Aleutian  Islands  King  and 
Tanner  Crat)s 

A  .;  ncy:  National  Marine  Fisheries 

service.  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

aCTtON;  Ci  irrerfion  to  a  proposed  rule. 


sut.MMAPv:  This  document  corrects  the 
I  calculating  the  bid  score  in 
the  preamble  to  the  proposed  rule  for 
establishing  a  fishing  capacity  reduction 
program  for  the  crab  species  managed 
under  the  Bering  Sea/Aleutian  Islands 
King  and  Tanner  Cjab  Fishery 
Management  Plan  (FMP),  as  published 
on  December  12,  2002.  The  numerator 
and  denominator  were  inadvertently 
reversed  in  the  first  sentence  under 
IV. F.  of  the  preamble.  This  document 
also  corrects  paragraph  references. 
When  paragraphs  were  redesignated, 
some  of  the  references  within  the  text 
were  not  modified  accordingly. 
nATFS:  Effective  December  30.  2002. 
inents  on  the  proposed  rule  will 
continue  to  be  accepted  until  January 
27,  2003,  as  indicated  in  the  December 
12.  2002,  publication  (67  FR  76329). 
Comments  on  this  correction  will  be 
.,, ,  ..ptM.i  until  January  29,  2003. 

ADDRtssES:  Mail  or  fax  written 
comments  about  this  correction  or  the 


proposed  rule  to  Michael  L.  Crable.  The 
mailing  address  is:  Michael  L.  Grable. 
Chief.  Financial  Services  Division. 
National  Marine  Fisheries  Service,  1315 
East-West  Highway.  Silver  Spring.  MD 
20910-3282.  The  fax  number  is  (301) 
713-1306.  NMFS  will  not  accept  e-mail 
or  internet  comments. 

If  a  comment  involves  any  aspect  of 
the  proposed  rules  collection  of 
information  requirements,  send  the 
comment  both  to  Michael  L.  Grable  and 
to  the  National  Oceanic  and 
Atmospheric  Administration  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  Anyone  may  obtain,  from 
Michael  L.  Grable.  the  Environmental 
Assessment.  Regulatory  Impact  Review, 
and  Initial  Regulatory  Flexibility 
Analysis  for  this  proposed  rule. 

Anyone  wishing  to  contact  the 
Restricted  Access  Management  Program, 
(which  issues  crab  species  fishing 
licenses)  may  do  so  at  this  address; 
Restricted  Access  Management  Program. 
National  Marine  Fisheries  Service.  PO 
Box  21668.  luneau.  AK  99802-1668. 
The  fax  number  is  (907)  586-7354. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mil  had  !,   Crabir   '<()!'  -^11-2390 

\-<,u  k  ,.:i  iiuriii 

On  December  12.  2002  (67  FR  76329). 
\VfF<s  T,Ml,li.,tii'ii  a  proposed  rule  in  the 
ti<i<!  il  Kt>^isi(i  that  would  implement 
regulations  tor  a  program  to  reduce 
excess  capacity  and  promote  economic 
efficiency  in  the  crab  fishery  under  the 
FMP.  NMFS  would  finance  the 
voluntary  program's  $100  million  cost 
with  a  36-year  loan  to  be  repaid  by  post- 
reduction fishermen. 

The  deadline  for  comments  on  the 
proposed  rule  was  January  27.  2003.  In 
one  portion  of  the  preamble,  under  the 
heading  "IV.  Process  Specifics.  F.  Bid 
Scoring."  the  explanation  of  how  each 
bid  score  would  be  calculated 
incorrectly  reversed  the  numerator  (the 
bid  amount)  with  the  divisor  (the  value 
of  each  reduction  vessel's  documented 
crab  harvest  for  crab  program  purposes 
(bid  crab)).  In  another  portion  of  the 
preamble,  under  IV  Process  Specifics. 
Q.  Penalties  for  Prohibited  Activities, 
last  sentence  of  4..  incorrectly  refers  to 
paragraph  (u)  when  it  should  have 
referred  to  paragraph  (v). 

Also,  the  following  proposed 
regulatory  text  provisions  of  §  600.1018 
should  have  been  redesignated  as  one 
succeeding  paragraph  designation  after 
a  new  paragraph  was  added:  paragraph 
(k)  should  have  referred  to  paragraph 
{j)(2)  rather  than  (i)(2):  paragraph  (1)(3) 


should  have  relerred  to  UJUJ  iind  Un2) 
rather  than  to  (k)(l)  and  (k)(2); 
paragraph  (1)(4)  should  have  referred  to 
paragraph  (1)(3)  rather  than  (k)(3); 
paragraph  (1)(5)  should  have  referred  to 
paragraph  (1)(4)  rather  than  (k)(4); 
paragraph  (n)(l)  should  have  referred  to 
paragraph  (m)  rather  than  (1);  paragraph 
(r)(6)  should  have  referred  to  paragraph 
(q)  rather  than  (p);  paragraph  (t)(2)(ii) 
should  have  referred  to  paragraph  (s) 
rather  than  (r'  p:tr:i'j:rtph  (t)(7)(iii) 


should  havt 


[)aragraph  (s) 


rather  than  (r);  and  paragraph  (v)(2) 
should  have  referred  to  paragraph 
(t)(7)(i)  rather  than  (s)(7)(i). 

(  or  I  ■'(  tiuns 

In  the  proposed  rule  FR  Doc.  02- 
31218.  in  the  issue  of  December  12. 
2002  (67  FR  76329).  make  the  following 
corrections. 

1.  On  page  76333,  in  the  first  column, 
under  F.  Bid  Scoring  the  first  sentence 
is  corrected  to  read  as  follows: 

"NMFS  would  calculate  each  bid 
score  by  dividing  each  bid  amount  by 
the  value  of  each  reduction  vessel's 
documented  crab  harvest  for  crab 
program  purposes  (bid  crab)." 

2.  On  page  76336,  in  the  third 
column,  under  Q  Penalties  for 
Prohibited  Activities  4,  the  final 
sentence  of  this  section  is  corrected  to 
read  as  follows: 

"For  further  details  about  the 
penalties,  see  this  subpart's  §600.1017 
and  this  proposed  §600.1018(v)." 

3.  §600.1018  [Corrected].  Beginning 
on  page  76341,  paragraphs  (k),  (1)(4), 
(1)(5),  (r)(6),  (t)(2)(ii),  (t)(7)(iii),  (v)(2), 
and  the  first  sentences  of  paragraphs 
(1)(3)  and  (n)(l)  are  corrected  to  read  as 
fnllnws- 

^600  1018     CraD  species  program. 

•  »  •  «  • 

(k)  Determining  bid  score.  NMFS  will 
determine  each  bid  score  by  dividing 
each  bid  amount  by  the  sum  in 
paragraph  (j)(2)  of  this  section. 

*  *         •         •        * 

(1)  Determining  reduction  loan  sub- 
amount — 

(D*   *   * 

(3)  Each  fishery  as  a  percentage  of  all 

fisheries.  NMFS  will  divide  each  of  the 
sums  in  paragraph  (1)(1)  of  this  section 
by  the  sum  in  paragraph  (1)(2)  of  this 
section. 

«         •         *         •         * 

(4)  Applying  percentages  to  loan 
amount.  NMFS  will  multiply  the 
reduction  loan's  full  originai  principal 
amount  by  each  of  the  yields  in 
paragraph  (1)(3)  of  this  section;  and 

(5)  Loan  sub-amount.  Each  of  the 
amounts  resulting  from  the  calculation 
in  paragraph  (1)(4)  of  this  section  will  be 
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the  reduction  loan  subamount  tti.it  a 
reduction  endorsement  fishery  i\iu-.\ 
repay. 

*  *         *         *         » 

(n)  Invitation  to  bid —  (1)  Notification. 
At  the  appropridtf  [><  mt  .ifter  issuing 

the  nntifiratinn  m  [larauraph  inij  oi  this 
sectii.ii    NNH-.s  \v;li  iiuisn^h  the 
invitation  t!<  tmi  iii  th^  Ft-iierai  RfUistc: 
notifu  atinii  iurtliiT  ■^^>^H  itira  lu 
§600  ino'M  '  o!  tiu^  -ut'iMrt. 

*  *  *  '  - 

(r)  Post-bidding  itjtrtndum — 

(1)  *   *   * 

(6)  Notice  that  condition  fulfilled.  If 
the  referendum  is  successful,  NMFS 
will  notify  accepted  bidders,  in  the 
manner  that  §  600.1010(d)(6)(iii)  of  this 
subpart  specifies,  that  a  successful 
referendum  has  fulfilled  the  reduction 
contracts'  successful  post-bidding 


referendum  condition  specified  in 
paragraph  (q)  of  this  section. 

***** 

(t)  Reduction  payment  tender  and 
disbursement — 

(1)  *   *   * 

(2)  Notification  to  the  public. 
*   *    • 

(ii)  That  NMFS  intends,  in  accordance 
with  the  reduction  contracts,  to  tender 
reduction  payments  in  return  for  the 
actions  specified  in  paragraph  (s)  of  this 
section; 
*****  ^ 

(7)  Effect  of  tender. 

(i)*    *   * 

(iii)  NMFS  will  fully  exercise  its 
reduction  contract  rights  with  respect  to 
the  reduction  fishing  interest  by  taking 
the  actions  specified  in  paragraph  (s)  of 
this  section. 


(v)  Fishing  prohibition  ana 
penalties — 

(1)  *   *   * 

(2)  Prohibitions.  Concurrently  with 
NMFS'  tender  of  each  reduction 
payment,  and  with  the  sole  exception  in 
paragraph  (t)(7)(i)  of  this  section,  no 
person  whatsoever  may,  and  it  is 
unlawful  for  any  person  to; 
***** 

Authority:  16  U.S.C.  1801  et.  seq. 

Dated:  December  23.  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  Service. 
|FR  Doc.  02-32744  Filed  12-27-02:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  aulhonty,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

'Docket  No    ST   0?06i 

Notice  of  Bequest  for  Extension  and 
Revision  of  a  Currently  Approved 

Information  Collection 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Notice  and  request  for 

conunents. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request 
approval  from  Office  of  Management 
and  Budget  (OMB)  for  an  extension  of 
and  revision  to  the  currently  approved 
information  collection  "Application  for 
Plant  Variety  Protection  Certification 
and  Objective  Description  of  Variety.' 
DATES:  Comments  on  this  notice  must  be 
received  by  February  28.  2003. 

Additional  Information  or  Comments: 
Contact  Paul  Zankowski.  Commissioner. 
Plant  Variety  Protection  Office  (PVPO). 
Science  and  Technology.  AMS.  Room 
401.  National  Agricultural  Library 
(NAD,  10301  Baltmiore  Avenue. 
Beltsville.  MD  20705;  Telephone  (301) 
Sn4-r>f;iH  and  Fax  (tml  S()4-5291. 
SUPPLEMENTARY  INFORMATION: 

Title:  Regulations  Governing  the 
Application  for  Plant  Variety  Protection 
Certificate  and  Reporting  Requirements 
under  the  Plant  Variety  Protection  Act. 

OMB  Number:  0581-0055. 

Expiration  Date  of  Approval:  April  30. 
2003. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  Plant  Variety  Protection 
Act  (PVPA)  (7  U.S.C.  2321  et  seq.)  was 
established  "To  encourage  the 
development  of  novel  varieties  of 
^)>xually  reproduced  plants  and  make 


them  available  to  the  public,  providing 
protection  available  to  those  who  breed, 
develop,  or  discover  them,  and  thereby 
promote  progress  in  agriculture  in  the 
public  interest." 

The  PVPA  is  a  voluntary  user  funded 
program  which  grants  intellectual 
property  rights  protection  to  breeders  of 
new.  distinct,  uniform,  and  stable  seed 
reproduced  and  tuber  propagated  plant 
varieties.  To  obtain  these  rights  the 
applicant  must  provide  information 
which  shows  the  variety  is  eligible  for 
protection  and  that  it  is  indeed  new. 
distinct,  uniform,  and  stable  as  the  law 
requires.  Application  forms,  descriptive 
forms,  and  ownership  forms  are 
furnished  to  applicants  to  identify  the 
information  which  is  required  to  be 
furnished  by  the  applicant  in  order  to 
legally  issue  a  certificate  of  protection 
(ownership).  The  certificate  is  based  on 
claims  of  the  breeder  and  cannot  be 
issued  on  the  basis  of  reports  in 
publications  not  submitted  by  the 
applicant.  Regulations  implementing 
the  PVPA  appear  at  7  CFR  part  92. 

Form  ST-470,  Application  for  Plant 
Variety  Protection  Certificate,  Form  ST- 
470  series.  Objective  Description  of 
Variety  (Exhibit  C  to  Form  ST-470P), 
and  Form  ST-470-E.  Statement  of  Basis 
of  Applicant's  Ownership,  are  the  basis 
by  which  the  determination,  by  experts 
at  PVPO,  is  made  as  to  whether  a  new, 
distinct,  uniform,  and  stable  seed 
reproduced  or  tuber-propagated  variety 
in  fact  exists  and  is  entitled  to 
protection. 

The  information  received  on 
applications,  with  certain  exceptions,  is 
required  bv  law  to  remain  confidential 
until  the  certificate  is  issued  (7  U.S.C. 
2426). 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
PVPA.  to  provide  applicants  with 
certificates  of  protection,  to  provide  the 
respondents  the  type  of  service  they 
request,  and  to  administer  the  program, 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .87  hours  per 
response. 

Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions,  and 
Federal  Government, 

Estimated  Number  of  Respondents: 
129 

Estimated  Number  of  Responses  per 
Respondent:  11. 45 


Estimated  Total  Annual  Burden  on 
Respondents:  1.282.97. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Paul 
Zankowski,  Commissioner,  Plant 
Variety  Protection  Office,  Room  401, 
NAL  Building,  10301  Baltimore  Avenue, 
Beltsville.  MD  20705.  All  comments 
received  will  be  available  for  public 
inspection  during  regular  business 
hours  at  the  same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  DtH;ember  20.  2002. 
A.|.  Yates. 

Administrator.  Agricultural  Marketing 
Service. 

|FR  Doc.  02-32807  Filed  12-27-02:  8:45  am) 
BIUJNG  COM  3410-0>-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

[Doc    No    LS  -02   02j 

United  States  Standards  for  Livestock 
and  Meat  Marketing  Claims 

agency:  Agricuhural  Marketing  Service, 

USUA. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  These  proposed  minimum 
requirements  for  livestock  and  meat 
industry  production/marketing  claims, 
when  adopted,  will  become  the  United 
States  Standards  for  Livestock  and  Meat 
Marketing  Claims.  Some  segments  of  the 
livestock  and  meat  industries  make 
claims  to  distinguish  their  products 
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from  competing  products  and  may 
request  third-party  verification  by 
USDA  to  increase  the  credibilitv  of  their 
claims.  Verification  of  such  claims  may 
be  accomplished  through  examination 
of  the  product  or  through 
documentation  and  auditing  oi  the 
production  process.  Specifically.  USDA 
is  proposing  to  establish  minimum 
requirements  for  common  piroduction/ 
inark(>ting  (laims  that  ma\  be  used  in 
voluntarv  USDA  Certified  or  USDA 
Verified  programs  for  the  livestock  and 
iii>',it  industries. 

DATES:  Ciomments  must  bo  received  on 
or  before  March  31.  2003. 

ADDRESSES:  Written  comments, 
suggestions  for  additional  marketing 
claim  standards,  and  other  input  may  be 
submitted  to  Chief,  .Standardization 
Branch,  Livestock  and  Seed  Program, 
AMS,  USDA.  Room  2603-S,  Stop  0254, 
1400  Independence  Avenue,  SW., 
Washington.  DC  20250-0254. 
Comments  may  also  be  sent  by  fax  to 
(202)  720-1112,  by  electronic  mail  to: 
marketingclaim@usda.gov  OT  filed  via 
an  on-line  form  through  the  AMS, 
Livestock  and  Seed  Program, 
Standardization  Branch  Web  site  at: 
http://www.ams.usda.gov/lsg/stand/ 
claimcomment.htm.  Comments  should 
refer  to  Docket  No.  LS-02-02.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  during  regular  business 
hours  (8  a.m. -4:30  p.m.)  and  will  be 
posted  on  the  Internet  at:  htip:// 
www.ams.usda.gov/lsg/stand/ 
claim.htm.  Copies  of  these  proposed 
United  States  Standards  for  Livestock 
and  Meat  Marketing  Claims  are 
available  through  the  above  addresses  or 
by  accessing  the  Web  site  at:  http:// 
www.  ams.  usda  .gov/lsg/stand/st- 
pubs.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
duel.  SlanddrdiZdlioa  Bramh.  on  202- 
720—4486  or  Cara  L.  Gerken,  Marketing 
Specialist  on  405-433-5637. 

SUPPLEMENTARY  INFORMA-PON:  Section 

203  (c;  lit  \hv  ^■^x\^  ultural  Marketing 
Act  of  1946,  as  amended,  directs  and 
authorizes  the  Secretary  of  Agriculture 
"To  develop  and  improve  standards  of 
quality,  condition,  quantity,  grade,  and 
packaging,  and  recommend  and 
demonstrate  such  standards  in  order  to 
encourage  uniformity  and  consistency 
in  commercial  practices,"  USDA  is 
committed  to  carn.'ing  out  this  authority 
in  a  manner  that  facilitates  the 
marketing  of  agricultural  commodities. 
One  way  of  achieving  this  objective  is 
through  the  development  and 
maintenance  of  voluntary  standards  by 
AMS. 


Participants  wishing  to  become  USDA 
Verified  for  marketing  claims  based  on 
these  standards  must  provide  the 
documentation  and  records  necessary  to 
verify  the  accuracy  of  the  claims.  Since 
the  USDA  Verified  programs  are  specific 
to  each  participant,  a  standardized 
format  for  the  documents  and  records 
will  not  be  established. 

AMS  is  proposing  the  adoption  of 
new  United  States  Standards  for 
Livestock  and  Meat  Marketing  Claims, 
in  accordance  with  procedures 
published  m  the  .'\ugust  13,  1997, 
Federal  Register  and  that  are  contained 
in  Part  36  of  Title  7  of  the  Code  of 
Federal  Regulations  (7  CFR  Part  36). 

Paperwork  Reduction  Act 

This  notice  codifies  industry 
consensus  standards  which  have  been 
used  in  "USDA  Process  Verified" 
programs  under  the  Quality  Systems 
Certification  Program  (QSCP).  The 
QSCP  is  included  in  the  current  services 
of  the  Meat  Grading  and  Certification 
Branch  in  7  CFR  Part  54.4  (63  FR  72102, 
Dec.  31.  1998).  The  information 
collection  reporting  requirements  for 
those  services  were  approved  under 
Office  of  Management  and  Budget 
(OMB)  Control  No.  0581-0124.  dated 
June  2,  2000. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  the  recordkeeping 
requirements  and  burden  for  the 
Livestock  and  Meat  Marketing  Claims 
Standards  will  be  detailed  in  another 
anticipated  rulemaking  that  will 
establish  a  new  part  in  the  Code  of 
Federal  Regulations  for  a  Quality 
System  Verification  Program  under  the 
LS  Program's  Audit,  Review,  and 
Compliance  Branch.  AMS  intends  to 
have  these  recordkeeping  burden 
requirements  become  a  part  of  OMB 
Control  No.  0581-0183.  The  Livestock 
and  Meat  Marketing  Claims  Standards 
recordkeeping  burden  will  be 
incorporated  when  a  request  for  a 
revision  to  and  extension  of  OMB 
Control  No.  0581-0183  is  submitted  to 
the  Office  of  Management  and  Budget. 

Background 

Since  the  late  1970's,  some  livestock 
and  meat  industry  companies  and 
individual  producers  have  sought  USDA 
services  to  increase  the  value  of  their 
products  (live  animals  or  meat  products) 
lay  distinguishing  them  from  competing 
commodity  products.  Advertising  and 
promotions,  which  often  highlight 
production  and  marketing  practices,  are 
examples  of  the  methods  companies  and 
individuals  have  utilized  to  "set  their 
products  apart.  " 


Since  1978  the  li\  estocK  ana  i)eea 
(LS)  Program  has  provided  certification 
for  a  number  of  claims  related  to 
product  traits  of  beef,  pork,  and  lamb 
carcasses,  with  or  without 
accompanying  claims  for  breed.  Validitx 
was  added  to  the  claims  because  the 
product  was  "USDA  Certified".  Since 
1996  the  LS  Program  has  offered  a 
verification  service  to  verif\'  claims  that 
cannot  be  ascertained  by  direct 
examination  of  the  product.  This 
verification  program  allows  participants 
to  declare  "USDA  Verified"  for  one  or 
more  system  attributes  such  as  feeding 
practices,  or  other  pre-  and  post-harvest 
processes.  Participants  must  have  a 
documented  quality  management 
program  covering  all  aspects  of  their 
system  and  must  submit  to  periodic 
audits  by  AMS. 

As  multiple  organizations  began  to 
seek  USDA  verification  of  the  same  or 
similar  production  practices,  the  LS 
Program  determined  it  would  be 
beneficial  to  establish  minimum 
standards  for  common  production/ 
marketing  claims.  Certification  service 
requests,  along  with  information 
obtained  during  the  administration  of 
USDA  Verified  programs,  led  the  LS 
Program  to  develop  these  proposed 
United  States  Standards  for  Livestock 
and  Meat  Marketing  Claims. 
Standardization  of  these  marketing  and 
production  claims  will  permit  marketers 
and  purchasers  of  these  products  to 
make  informed  decisions  by  using 
common  trade  language. 

Many  product  labels  that  include 
these  marketing  claims  must  be 
submitted  to  the  Food  Safety  and 
Inspection  Service  (FSIS),  Labeling  and 
Consumer  Protection  Staff  (LCPS),  for 
evaluation  prior  to  use.  LCPS  is  USDA's 
policy  authority  on  domestic  and 
imported  meat,  poultry,  and  egg  product 
labeling,  standards,  and  ingredients. 
Therefore,  the  LS  Program  and  LCPS 
have  cooperatively  developed  these 
marketing  claim  standards.  Participants 
whose  products  or  processes  do  not 
meet  these  minimum  requirements  will 
not  be  recognized  as  USDA  Certified  or 
USDA  Verified  by  AMS.  and  LCPS  will 
not  approve  labels  citing  certification  of 
such  claims.  In  addition,  LCPS  will  refer 
to  these  standards  as  guidelines  for 
approval  of  labels  making  such 
marketing  claims. 

The  proposed  marketing  claim 
standards  may  be  used  in  conjunction 
with  existing  regulations  or  volunttirj' 
USDA  grade  standards  in  USDA 
Certified  and  USDA  Verified  programs. 
Minimum  breed  claim  criteria  shall  be 
established  by  national  breed 
associations.  Since  National  Pedigreed 
Livestock  Council  (NPLC)  is  the  onlv 
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.    I  les  organization  for  livestcx:k. 
ht.<i  ,i-,>ociations.  AMS  will  refer  lo 
\PLC  members  as  the  designated 
lational  breed  association.  Breed 
associations  that  are  not  members  of 
NPLC  may  petition  AMS  for  the  purpose 
of  establishing  a  national  breed  claim 
program.  If  a  national  breed  association 
does  not  have  minimum  breed  claim 
riteria.  breed  claims  must  be  traceable 
I  a  parent  registered  with  the  national 
reed  association. 

Based  on  LS  Program  experience  with 
SDA  Certified  and  USDA  Verified 
programs,  research  into  standard 
practices  and  procedures,  and  requests 
from  the  livestock  and  meat  industries. 
\MS  identified  the  need  to  establish 
linimum  standards  for  marketing  and 
production  claims.  In  addition  to 
relying  on  their  own  expertise.  LS 

rogram  marketing  specialists  obtained 
input  from  a  number  of  individual 
experts  in  government,  industry,  and 
academia  while  drafting  these  proposed 
standards  and  their  corresponding 
•  hresholds. 

AMS  is  seeking  public  comment  on 
'he  following  proposed  United  States 
standards  for  Livestock  and  Meat 
Marketing  Claims.  New  participants  in 
1  SDA  Certified  or  USDA  Verified 
[jrograms  will  b«?  required  to  adhere  to 
the  United  States  Standards  for 
Livestock  and  Meat  Marketing  Claims 
immediately.  A  current  participant  in 
I JSDA  Certified  or  USDA  Verified 
programs,  whose  system  does  not 
I  (imply  with  these  standards,  will  have 
')0  days  from  the  final  publication  of 
these  standards  to  bring  their  system 
into  compliance.  If  a  participant  fails  to 
bring  their  system  into  compliance. 
AMS  will  withdraw  its  USDA  Certified 
or  USDA  Verified  approval  and  notify 
LCPS  that  the  basis  for  their  label 
ipproval  is  no  longer  valid.  USDA 
I  lertified  or  USDA  Verified  program 
participants  who  are  notified  their 
programs  will  be  withdrawn  may 
submit  a  written  appeal,  within  30  days 
of  program  withdrawal  notification,  to 
the  Deputy  Administrator,  Livestock 
,ind  Seed  Program,  AMS.  The  Deputy 
Administrator  will  respond  promptly 
with  a  written  decision  which  will  be 
final.  Unless  otherwise  noted,  these 
standards  apply  to  cattle,  sheep,  swine, 
their  carcasses,  and  meat  products. 

i   iut»'d  St.itfs  St.nHl.irils  tni   1  ivi-stm  k 
and  Meat  .Marketing;  ClaiiiKs 

Claims  Relating  to  Live  Animal 
Production 

Antibiotic  Claims — Background:  To 
reduce  the  risk  of  antibiotic  residues, 
the  Food  and  Drug  Administration 
(FDA)  requires  withdrawal  of  antibiotics 


from  diuiiidls  for  a  speciliud  ponud  prior 
to  harvest.  Existing  antibiotic-residue 
testing  technology  can  detect  residues 
that  exceed  the  FDA's  minimum 
thresholds.  These  tests  do  not  have  the 
sensitivity  to  verify  "antibiotic-free"  or 
that  no  antibiotics  were  ever 
administered.  After  an  antibiotic  is 
administered  for  treatment,  the  body 
slowly  depletes  the  traceable  residue. 
"Antibiotic-free"  marketing  claims  are 
not  allowed  by  LCPS:  however,  LCPS 
will  allow  "no  detectable  antibiotic 
residue"  claims  if  the  product  is  tested 
and  the  science-based  test  protocol  is 
provided  to  LCPS.  Since  some 
consumers  prefer  meat  products  from 
animals  that  have  not  been  fed  and/or 
treated  with  antibiotics  and  some 
producers  are  willing  to  provide 
additional  assurances  of  compliance 
with  regulatory  requirements,  other 
limited  product  claims  regarding 
antibiotic  treatments  are  allowed  by 
LCPS.  When  such  antibiotic  claims  are 
made,  they  must  be  supported  by  feed 
formulations,  pharmaceutical  invoices, 
or  other  appropriate  documentation, 
that  verifies  animals  have  not  received 
antibiotics  in  feed  or  water  and  whether 
they  have  been  treated  for  illness. 
Procedures  for  handling  sick  animals 
must  be  documented. 
Claim  and  Standard: 

•  No  antibiotics  used,  or  Raised 
without  antibiotics.  —Livestock  have 
never  received  antibiotics  from  birth  to 
harvest. 

•  No  subtherapeutic  antibiotics 
added,  or  Not  fed  antibiotics.  " 
Livestock  are  not  fed  subtherapeutic 
levels  of  antibiotics.  They  may  receive 
treatment  for  illness  provided  the 
approved  FDA  withdrawal  period  is 
observed. 

•  No  detectable  antibiotic  residue 
(analyzed  by  "method  x "). — LCPS 
requires  additional  information  on  the 
label  that  clearly  informs  the  consumer/ 
purchaser  that  the  animal  may  have 
been  treated  with  antibiotics.  Livestock 
may  receive  antibiotics  during  the 
production  phase,  provided: 

(1)  All  antibiotics  are  withdrawn  at 
least  30  days  beyond  the  minimum  FDA 
withdrawal  requirement  (e.g.,  if  the  FDA 
minimum  withdrawal  period  is  10  days, 
the  minimum  withdrawal  period  for  the 
United  States  Standard  for  Livestock 
and  Meat  Marketing  Claims  would  be  at 
least  40  days):  and. 

(2)  Livestock  and  meat  products 
contain  no  detectible  antibiotic  residue 
as  verified  by  statistical  sampling 
analysis  using  a  science-based  testing 
protocol.  The  specific  test  protocol  and 
sensitivity  of  that  method  must  be 
disclosed  ("method  x"). 


bn-fo  i^uums — Claims  for  breed  of 
livestock  must  meet  criteria  established 
by  an  AMS-recognized  U.S.  breed 
association  for  the  referenced  breed.  If 
the  breed  association  does  not  establish 
criteria  for  this  claim,  animals  must  be 
traceable  to  a  parent  registered  with  a 
breed  association. 

Free  Range  Claims— Background: 
These  claims  relate  to  the  practice  of 
allowing  livestock  to  have  continuous 
and  unconfined  access  to  pasture 
throughout  their  life  cycle.  Producers 
must  verify  how  livestock  are  cared  for 
during  normal  and  inclement  weather 
conditions,  birthing,  or  other  conditions 
that  would  merit  special  protection. 
Since  some  consumers  prefer  products 
from  animals  that  have  been  raised 
using  these  production  practices, 
producers  may  seek  to  improve  their 
returns  by  appealing  to  such  market 
niches. 

Claim  and  Standard: 

•  Free  Range,  Free  Roaming,  or 
Pasture  Raised.  "  Livestock  that  have 
had  continuous  and  unconfined  access 
to  pasture  throughout  their  life  cycle, 
including: 

Cattle  * — Shall  never  be  confined  to  a 

feedlot. 

Sheep  * — Shall  never  be  confined  to  a 
feedlot. 

Swine  * — Shall  have  continuous 
access  to  pasture  for  at  least  80%  of 
their  production  cycle. 

•  FSIS  requires  product  labels  from 
red  meat  species  with  these  claims  also 
include  the  following  further  qualifying 
statement:  "Free  Range — Never 
Confined  to  Feedlot." 

Geographic  Location  Claims — 
Background:  Producers,  processors,  and 
retail/foodservice  operators  may  want  to 
differentiate  their  products  by 
identifying  the  geographic  region  where 
the  product  was  produced.  References 
to  individual  States,  countries,  or 
specific  or  general  geographic  cireas 
(e.g.,  Dakotas,  Western)  will  constitute 
geographic  location  claims. 

Claim  and  Standard: 

•  Location  of  Raising  (e.g..  "Mid- 
Western  Raised  Lamb"  or  "Raised  in 
Montana").— The  livestock  are  raised/ 
grown  in  the  specified  geographic 
location  from  birth  to  harvest. 

•  Location  of  Finishing  (e.g..  "Rocky 
Mountain  Fed  Lamb"  or  "Nebraska  Fed 
Beef').— The  livestock  are  fed/finished 
in  the  specified  geographic  location  for 
at  least  the  last  100  days  prior  to 
harvest. 

Grain  Fed  Claims— Background: 
Livestock  are  finished  on  high 
concentrate  rations  (grain  feeding)  to 
enhance  meat  palatability.  A  high 
concentrate  grain  ration  is  any  cereal 
plant  product  that  meets  or  exceeds  60 
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Mega  calories  (Meal)  Net  Energy  for  gain 
(NEg)  per  100  pounds  of  ratinn  drv 
matter  (1996  NRC  for  cattle.  19Mft  NRC 
for  swine). 

Claim  and  Standard: 

•  Grain  Fed  (e.g..  Corn  Fed.  if  corn  is 
the  primary  ingredient). — 

Cattle— 

(1)  Average  grain  consumptmn  must 
equal  50%  or  more  of  the  ration: 

(2)  NEg  must  average  at  least  BO  Meal 
per  100  pounds  of  ration  drv  matter: 

(3)  Dry  Matter  Intake  (DM!)  dunn^^  the 
finishing  phase  must  be  at  least  equal  to: 
((Cattle  shrunk  weight  at  the  beginning 
of  the  finishing;  phas(>  »  fl  014)  +  10 
pounds).  DM)  tolerance  cannot  bo  less 
than  10%  of  this  formula;  and. 

(4)  Minimum  number  of  days  on  feed 
is  100  days  for  slaughter  steers  and 
heifers  and  30  days  for  cows. 

Lambs — 

(1)  Average  grain  consumption  must 
equal  50%  or  more  of  the  ration;  and. 

(2)  Minimum  number  of  days  on  feed 
for  slaughter  lambs  is  50  days. 

Swine — 

(1)  Average  grain  consumption  must 
equal:  (a)  45%  or  more  of  the  nursery 
phase  (pig  weight:  15-65  pounds) 
ration;  and.  (b)  65%  or  more  of  the 
finishing  phase  (pig  weight:  65-300 
pounds)  ration. 

(2)  Minimum  number  of  days  on  feed 
for  slaughter  hogs  is  60  days. 

Grass  Fed  Claims — Background:  This 
claim  refers  to  the  feeding  regimen  for 
livestock  raised  on  grass,  green  or  range 
pasture,  or  forage  throughout  their  life 
cycle,  with  only  limited  supplemental 
grain  feeding  allowed.  Since  it  is 
necessary  to  assure  the  animal's  well 
being  at  all  times,  limited 
supplementation  is  allowed  during 
adverse  environmental  conditions. 
Grass  feeding  usually  results  in 
products  containing  lower  levels  of 
external  and  internal  fat  (including 
marbling)  than  grain-fed  livestock 
products. 

Claim  and  Standard: 

•  Grass  Fed. — Grass,  green  or  range 
pasture,  or  forage  shall  be  80%  or  more 
of  the  primary  energy  source  throughout 
the  animal's  life  cycle. 

Hormone  Claims — Background: 
Hormones  *  are  synthetic  or  naturally 
occurring  compounds  w-hich  have  been 
shown  to  improve  gain  and  feed 
efficiency,  stimulate  growth,  and/or 
control  reproductive  activity.  Since  all 
plants  and  animals  produce  hormones. 
a  "hormone-free"  plant  or  meat  product 
is  a  misnomer  and  a  "hormone-free" 
marketing  claim  cannot  be  made 
However,  since  some  consumers  prefer 
meat  products  from  animals  that  have 
not  received  supplemental  hormones 
and  some  markets  restrict  the  sale  of 


hormone-treated  products,  the  following 
claims  and  standards  will  be 
recognized. 

Claim  and  Standard: 

•  No  supplemental  hormones  *  used. 
Raised  without  supplemental 
hormones*,  or  No  added  hormones*. — 
The  livestock  have  never  received 
supplemental  hormones  from  birth  to 
harvest 

•  No  hormones*  administered  during 
finishing. — The  livestock  have  not 
received  supplemental  hormones  during 
the  feeding/finishing  period. 

•  The  terms  "hormone."  "growth 
promotant.  "  "growth  stimulant.  "  and 
"implant  "  are  used  interchangeably. 

Livestock  Identification  Claims — 
Background:  Livestock  identification  is 
used  to  establish  ownership,  ancestry, 
pedigree,  or  age;  to  trace  origin  of 
livestock;  or  to  manage  herd  health, 
artificial  insemination,  and  performance 
testing  programs.  Livestock 
identification  from  birth  or  a  stated 
point  of  production  through  retail 
product  outlets  may  also  address 
consumer  requests  for  more  information 
about  the  characteristics  of  products 
they  buy  and  increase  returns  to 
producers. 

Claim  and  Standard: 

•  Source  Verified. — Must  include  the 
following: 

(1)  Method  of  livestock  identification; 

(2)  Location(s)  where  livestock  are 
born,  raised,  fed,  har\'ested,  and 
processed;  and, 

(3)  Identification  of  the  producer(s). 

•  Individual  Animal  Identification. — 
Must  fulfill  the  Source  Verified 
requirements  and  also  have  unique, 
individual  animal  identification.  The 
American  Information  Number  (AIN) 
system  or  other  numbering  scheme  that 
provides  for  unique  identification  of 
animals  and  yerification  of  program 
claims  may  be  used. 

Preconditioning  Claims — Background: 
Preconditioning  of  animals  by  livestock 
producers  can  yield  advantages  in  the 
livestock  raising  process  by  reducing 
animal  stress,  mortality  rates,  shrinkage, 
and  the  transition  time  required  to  start 
animals  on  feed. 

Claim  and  Standard: 

•  Preconditioned  for  '"x"  days  (where 
"x"  is  the  number  of  days  prior  to  sale/ 
shipping). — Animals  for  which  a 
preconditioning  claim  is  made  must 
receive  the  following  treatments  (as 
appropriate)  at  least  45  days  prior  to 
their  sale/shipment: 

(1)  Dehorning  (when  applicable); 

(2)  Castration  (if  male); 

(3)  Vaccinations: 

(4)  Treatment  for  control  of  parasites; 

(5)  Weaning;  and. 

(6)  Training  to  eat  and  drink  from  feed 
and  water  bunks. 


Vitamin  E  Claims — Background: 
Inclusion  of  Vitamin  E  in  feed  rations, 
in  the  form  of  alpha-tocopher>  1  acetate, 
has  been  shown  to  improve  product 
color  and  case  life.  Promotion  of 
Vitamin  E  use  is  limited  to  livestock 
producers,  packers,  and  wholesalers. 
Retail-marketing  claims,  such  as 
"Vitamin  E  fed"  or  "Vitamin  E 
enhanced,"  are  not  allowed  by  FSIS 
because  consumers  do  not  receive  a 
supplemental  level  of  Vitamin  E  by 
consuming  Vitamin  E-fed  beef  Animal 
identification,  reviewing  feed  rations 
and  records,  and  testing  feed  samples 
and  muscle  tissue  samples  may  be 
verification  elements  to  support  this 
claim. 

Claim  and  Stcmdard: 

•  Cattle  have  been  fed  supplemental 
levels  of  Vitamin  E.  (Promotion  of 
Vitamin  E  use  is  limited  to  livestock 
producers,  packers,  and  wholesalers.) — 
(1)  Minimum  of  50,000  International 
Units  (IU)/head  during  feeding  period 
(lU  tolerance  =  ±15%);  (2)  Minimum 
feeding  period  of  30  days;  and,  (3) 
Minimum  carcass  alpha-tocopheryl 
acetate  concentration  from  the  neck 
muscle  (rectus  capiti  dorsalis  major)  not 
less  than  3.2  micrograms  (ng)  alpha- 
tocopheryl  acetate/gram  (g)  of  tissue. 
(Alpha-tocopherj'l  acetate  concentration 
tolerance  =  ±15%). 

Claims  Relating  to  Product  (Meat) 
Characteristics 

Aged  Meat  Claims — Background: 
Aging  is  the  process  by  which  meat 
(carcasses  or  cuts)  is  held  at  a  controlled 
temperature  for  a  specified  period, 
begiiming  at  the  time  of  harvest,  to 
allow  enzymatic  activity  to  degrade 
complex  proteins  and  promote  the 
development  of  flavor  and  tenderness. 
When  product  is  "dry  aged  "  humidity 
control  is  also  a  critical  element  of  the 
aging  process. 

Claim  and  Standard: 

•  Aged  Meat  Products— Type  of 
aging  and  length  of  postmortem  aging 
(in  days)  must  be  specified.  The  actual 
number  of  days  aged  and  type  of  aging 
(dry  or  wet)  may  also  appear  on  the 
retail  label. 

Beef — Must  be  wet  aged  for  a 
minimum  of  21  days  or  dr>'  aged  for  a 
minimum  of  35  days. 

Electrical  Stimulation  Claims — 
Background:  Electrical  stimulation 
improves  muscle  tenderness  by 
minimizing  cold  shortening,  increasing 
enzyme  activation  at  higher  carcass 
temperatures  (thereby  accelerating  the 
aging  process),  and  by  physical 
disruption  of  muscle  fibers  through 
extreme  muscle  contractions.  It  further 
results  in  an  accelerated  rate  of 
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iiostmortem  pH  decline  as  well  ds  dii 
icxelerated  onset  of  rigor  mortis. 
Claim  and  Standard: 

•  Electrically  Stimulated  Beef.— The 
■lectrical  stimulation  applied  to  the 
dfcass  must  meet  the  following 
iiinimum  requirements: 

(1)  The  cross  product  of  voltage  and 
imperage  (voltage  multiplied  by 
imperage)  must  be  >  500:  and, 

(2)  Consist  o/  at  least  three  cycles  with 
1  minimum  pulse  of  >  1.5  seconds  "on" 
ind  >  1.0  second  "off." 

Tendfimess  Claims — Background: 
\lthough  individual  perceptions  vary. 
tor  most  consumers  increased 
tenderness  and  juiciness,  as  well  as 
flavor  intensity,  contribute  to  an 
increase  in  overall  palatability.  Of  all 
•he  palatability  attributes,  tenderness  is 
ho  most  critical  to  consumers.  Results 
if  objective  measurements  [e.g., 
mechanical  measures,  such  as  Warner- 
iiratzler  vShear  (WBS)  or  Instron  tests)  or 
iihJRctive  evaluations  [e.g..  taste  panel 

n's)  can  be  used  to  develop 
ludiilitative  ranking  systems  which 
provide  a  relative  level  or  degree  of 
ttnderness.  Factors  such  as  degree  of 
loneness.  physical  size  of  a  sample,  and 
irientation  of  muscle  fibers  (among 
others)  can  dramatically  affect  the 
results  of  tenderness  evaluations. 
Therefore,  specific  details  of  evaluation 
techniques  and  conditions  used  to 
establish  tenderness  claims  must  be 
fully  documented. 

Claim  and  Standard: 

•  "Company  X's"  Tender 
Species." — A  tenderness  management 

system  must  include  at  least  3  of  the 
following  controlled  elements  and  must 
be  statistically  verified  (P  <  0.05)  to 
meet  an  objective  tenderness  evaluation 
)f  a  WBS  score  5  4.0  kg.  using  a  '/^  inch 
1.27  cm)  core,  when  cooked  to  IBCF 
(71°C).*  The  objective  tenderness 
'^valuation  must  be  revalidated  on  an 
annual  basis. 

Controlled  Elements:  (1)  Genetics;  (2) 
.\ge  of  livestock;  (3)  Feeding 
management;  (4)  Electrical  stimulation; 
(5)  Aging;  (6)  Ingredients  added  to 
imhance  tenderness;  (7)  Instrument 
assessment  (e.g.,  validated  carcass 
sorting  system.  pH  values,  etc.);  or.  (8) 
Mechanical  [e.g.,  blade  tenderization. 
titc). 

*  Protocol  shall  be  as  established  in 
the  1995  edition  of  the  American  Meat 
Science  Association's  Research 
Guidelines  for  Cookery,  Sensory 
Evaluation,  and  Instrumental 
Tenderness  Measurements  of  Fresh 
Meat.  (Available  from  the  National 
Cattlemen's  Beef  Association. 
Centennial.  CO.) 


Udtud.  Umulllber  2U.  J.OUZ 

A.\.  YatM. 

Administrator.  Agricultural  Marketing 

Service. 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Farm  Service  Agency 

Information  Collection 

agency:  Commodity  Credit  Corporation; 
Farm  Service  Agency.  USDA. 
ACTION:  Notice  and  request  for 
comments. 


summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Commodity  Credit  Corporation  (CCC) 
and  the  Farm  Service  Agency  (PSA)  are 
seeking  comments  from  all  interested 
individuals  and  organizations  on  the 
reinstatement  and  revision  of  previously 
approved  information  collections  with 
respect  to  the  acreage  report  for  the 
Non-Insured  Crop  Disaster  Assistance 
Program  (NAP)  and  the  Tobacco 
Program,  payers'  requests  for  identifying 
numbers,  the  tobacco  marketing  quota 
referenda  and  receiving  station 
information  reporting,  assignments  of 
payments  and  joint  payment 
authorizations,  the  Lamb  Meat 
Adjustment  Assistant  Program  and 
designation  of  hurley  tobacco  sales  and 
program  payment  applications. 
Comments  are  also  requested  on 
extension  and  revision  of  a  currently 
approved  information  collection  with 
respect  to  tobacco  farm  reconstitutions. 
These  information  collections  are 
needed  to  administer  FSA's  programs. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  February  28.  2003. 
to  be  assured  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
Comments  should  reference  the  OMB 
number  and  title  of  the  information 
collection  to  which  they  pertain. 
ADDRESSES:  Comments  should  be  sent  to 
T(.      ..      .^.Director.  Regulatory 
Review  and  Foreign  Investment 
Disclosure  Group.  Economic  and  Policy 
Analysis  Staff.  Farm  Service  Agency. 
STOP  0540.  1400  Independence 
Avenue.  SW..  Washington.  DC  20250- 
0540.  (202)  205-5851;  e-mail 
Tom  Witzig@wdc.fsa.usda.gov  and  to 
the  Desk  Officer  for  Agriculture.  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  All  comments 
will  become  a  matter  of  public  record 


lor  iur':i  !    :i!   riiLition.  contact  Tom 
Witzii;  r  !!i'    tlfifss  listed  above. 

SUPPLEMENTARY  INFORMATION: 

I  itlr  Report  1)1  Ai.rudgi;  for  the  Non- 
Insured  Crop  Disaster  Assistance 
Program  and  the  Tobacco  Program. 
OMB  Number:  0560-0004. 
Type  of  Request:  Reinstatement  with 
revision  of  a  previously  approved 
information  collection. 

Abstract:  Crop  and  acreage 
information  is  collected  from  producers 
to  determine  eligibility  for  the  Non- 
Insured  Crop  Disast.r  A  distance 
Program  (NAP)  and  Ui.    ;  .liacco 
Program.  NAP  provides  financial 
assistance  to  eligible  producers  affected 
by  natural  disasters.  NAP  assistance  is 
available  for  crops  for  which  federal 
crop  insurance  is  not  available.  NAP 
operates  under  the  regulations  at  7  CFR 
part  1437.  The  tobacco  programs 
establish  marketing  quotas  for 
individual  farms  that  directly  control 
the  amount  of  tobacco  that  a  producer 
may  sell  and  operate  under  the 
regulations  at  7  CFR  part  1464. 

Respondents:  Farmers  who  produce 
eligible  crops  under  NAP  and  tobacco 
farmers. 

Estimated  Annual  Number  of 
Respondents:  772.000. 

Estimated  Annual  Number  of  F6rms 
per  person:  1.5. 

Estimated  Average  Time  to  Respond: 
.95  hours. 

Estimated  Total  Annual  Burden 
Hours.  1.094.513. 

Title:  Payers'  Request  for  Identifying 
Number. 

OMB  Number:  0560-01 21 . 
Type  of  Request:  Reinstatement  of  a 
previously  approved  information 
collection. 

Abstract:  This  collection  of 
information  is  needed  to  obtain  a  Social 
Security,  employer  identification  or 
IRS-assigned  number  from  persons  who 
receive  CCC  or  FSA  program  payments 
who  do  not  already  have  an  identifying 
number  on  file  with  FSA.  Such  persons 
are  required  by  the  Internal  Revenue  to 
furnish  identifying  numbers  to  payers 
required  to  report  such  payments  to  the 
Internal  Revenue  Service.  The  form 
used  for  collecting  the  information  is 
prepared  by  FSA  and  sent  to  the  payee 
for  completion  with  a  self-addressed, 
postage-paid  return  envelope. 

Respondents:  Persons  receiving 
payments  from  FSA. 

Estimated  Annual  Number  of 
Respondents:  250. 

Estimated  Annual  Number  of 
Responses  Per  Person:  1. 

Estimated  Average  Time  to  Respond: 
5  minutes. 

Estimated  Total  Annual  Burden 
Hours:  20.83  hours. 
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Title:  Tobacco  Marketing  Quota 
Referenda  and  Receiving  Station 
Information  Reporting. 

OMB  Number:  0560-0182. 

Type  of  Request:  Reinstatement  with 
revision  of  a  previously  approved 
information  collection. 

Abstract:  Referenda  are  required  by 
statute  to  be  held  every  three  years  for 
each  type  of  tobacco  subject  to 
marketing  quotas  to  determine  if  quotas 
are  to  be  in  effect  for  the  succeeding 
three  years.  The  collection  of 
information  for  the  referenda  consists  of 
the  ballots,  which  may  also  include 
other,  tobacco-related  questions 
required  by  Congress  to  solicit 
producers'  opinions  about  other  aspects 
of  the  tobacco  program  or  to  allow  them 
to  vote  on  some  program  provisions  in 
some  States.  The  referenda  are  operated 
under  the  regulations  at  7  part  717.  The 
information  collected  from  receiving 
stations  consists  of  receiving  station 
registration  and  purchase  information 
needed  to  ensure  that  tobacco  marking 
quotas  are  effective.  The  regulations 
governing  the  receiving  stations  are  at  7 
CFR  parts  723  and  1464. 

Respondents:  Tobacco  producers  and 
receiving  stations. 

Estimated  Annual  Number  of 
Respondents:  325.000. 

Estimated  Annual  Number  of 
Responses  Per  Person :  1 . 

Estimated  Average  Time  to  Respond: 
53  minutes. 

Estimated  Total  Annual  Burden 
Hours:  290,000. 

Title:  Assignments  of  Payments  and 
Joint  Payment  Authorizations. 

OMB  Number:  0560-0183. 

Type  of  Request:  Reinstatement  with 
revisions  of  a  previously  approved 
information  collection. 

Abstract:  When  the  recipient  of  a  CCC 
or  FSA  payment  chooses  to  assign  a 
payment  to  another  party  or  have  the 
payment  made  jointly  with  another 
party,  the  other  party  must  be  identified. 
This  is  a  free  service  that  is  available 
upon  request  by  the  program  payee.  The 
regulations  for  assignment  of  payments 
are  at  7  CFR  part  1404. 

Respondents:  Persons  receiving 
payments  from  CCC  or  FSA. 

Estimated  Annual  Number  of 
Respondents:  70,900. 

Estimated  Annual  Number  of 
Responses  Per  Person:  1. 

Estimated  Average  Time  to  Respond: 
10  minutes. 

Estimated  Total  Annual  Burden 
Hours;  11,816. 

Title:  Lamb  Meat  Adjustment 
Assistance  Program. 

OMB  Number:  0560-0205. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  information 
collection. 


Abstract:  This  information  collection 
is  needed  to  obtain  information  from 
program  participants  on  their  sheep  and 
lamb  operations.  The  information  is 
used  to  establish  eligibility  and 
determine  payment  amounts.  The 
program  i.s  operated  under  the 
regulations  at  7  CFR  part  784. 

Respondents:  Sheep  and  lamb 
producers. 

Estimated  Annual  Number  of 
Respondents:  60,000. 

Estimated  Number  of  Responses  Per 
Person:  5.05. 

Estimated  Average  Time  to  Respond: 
1.16  hours. 

Estimated  Total  Annual  Burden 
Hours:  351,257. 

Title:  Designation  of  Burley  Tobacco 
Sales  and  Program  Payment 
Applications. 

OMB  Number.  0560-0217. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  information 
collection. 

Abstract:  This  collection  of 
information  is  needed  to  allow  USDA  to 
assign  tobacco  graders  as  needed  to 
auction  warehouses  in  order  to  grade 
tobacco  that  is  delivered  for  sale. 
Information  is  collected  on  where 
burley  tobacco  producers  intend  to  sell 
their  tobacco  and  program  applicant 
information  for  all  kinds  of  tobacco, 
which  is  used  to  determine  eligibility 
for  benefits.  The  program  is  operated 
under  the  regulations  at  7  CFR  part 
1464. 

Respondents:  Burley  tobacco 
producers. 

Estimated  Annual  Number  of 
Respondents:  150,800. 

Estimated  Annual  Number  of 
Responses  Per  Person:  1. 

Estimated  Average  Time  to  Respond: 
1.25  hours. 

Estimated  Total  Annual  Burden 
Hours:  188.500  hours. 

Title:  Tobacco  Farm  Reconstitutions 

OMB  Number:  0560-0025. 

Expiration  Date:  March  31,  2003. 

Type  of  Request:  Extension  with 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  reconstitution  process 
is  required  when  a  producer  wishes  to 
increase  acreage  attributed  to  the  farm 
from  leases,  change  farm  acreage  records 
as  a  result  of  a  sale  of  any  part  of  a  farm, 
combine  a  farm  with  another  farm  or 
divide  a  farm  into  multiple  farming 
operations.  The  FSA  country  committee 
must  approve  or  disapprove  all 
proposed  farm  reconstitutions.  The 
information  is  necessary  to  determine 
farmland,  cropland,  and  changes  to 
quotas  or  allotments  resulting  from 
combinations  or  divisions  of  farming 
operations. 


Respondents:  Tobacco  farm  owners 
and  operators. 

Estimated  Annual  Number  of 
Respondents:  7,154. 

Estimated  Annual  Number  of 
Responses  Per  Person:  1 . 

Estimated  Average  Time  to  Respond: 
45  minutes. 

Estimated  Total  Annual  Burden 
Hours:  5.365  hours. 

Comments  are  invited  on  each  of  the 
information  collections  in  this  notice 
regarding  (1)  whether  the  collection  of 
information  is  necessary'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  agency's  estimate 
of  burden,  including  the  validity  of  the 
methodology  and  assumption  used:  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  jespond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  comments  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  be  a 
matter  of  public  record.  Comments  will 
be  summarized  and  included  in  the 
submission  for  OMB  approval. 

Signed  in  Washington,  E)C  on  December 
20.  2002. 
James  R.  Little, 

Administrator,  Farm  Sen'ice  Agency,  and 

Executive  Vice-President,  Commodity  Credit 

Corporation. 

[PR  Doc.  02-32804  Filed  12-27-02:  8:45  am] 

BiLUNG  CODE  3410-06-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Martin  Basin  Rangeiand  Project 

AGENCv:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Santa  Rosa  Ranger 
District.  Humboldt-Toiyabe  National 
Forest  will  prepare  an  environmental 
impact  statement  (EIS)  on  a  proposal  to 
authorize  continued  livestock  grazing 
within  the  Martin  Basin  Rangeiand 
Project  area.  The  analysis  will 
determine  if  a  change  in  management 
direction  for  livestock  grazing  is  needed 
to  move  existing  resource  conditions 
within  the  Martin  Basin  Rangeiand 
Project  area  towards  desired  conditions. 
The  allotments  within  the  project  areas 
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uiciuile  Martin  Basin,  Indian,  West  Side 
Flat  Creole,  Buffalo.  Bradshaw. 
Buttermild.  Granite  Peak  and  Rebel 
i;reek.  These  allotments  are  located 
within  the  Quinn  River  Watershed  and 
North  Fork  Little  Humboldt  River 
Watershed  in  Humboldt  County, 
Nevada. 

DATES:  Comments  concerning  the  scope 
i)f  the  analysis  must  be  received  by 
February  28.  2003.  The  draft 
environmental  impact  statement  is 
expected  July  2003  and  the  final 
environmental  impact  statement  is 
.'xpected  September  2003. 

ADDRESSES:  Send  written  comments  to 
District  Ranger.  Santa  Rosa  Ranger 
District.  1200  East  Winnemucca  Blvd.. 
Winnemucca.  Nevada  89445. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  intormation.  mail 
correspondence  to  or  contact  Steven 
Williams,  Project  Coordinator,  at  .Santa 
Rosa  Ranger  District.  1200  East 
Winnemucca  Blvd.,  Winnemucca, 
Nevada  89445.  The  telephone  number  is 
775-623-5025.  extension  112.  E-mail 
address  is  swilliams01@fs.fed.us. 
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iiir  Action 


There  is  a  need  to  maintain  or 
improve  the  condition  of  riparian 
resources  and  maintain  or  improve  the 
overall  health  of  the  rangeland  in  the 
Martin  Basin  Rangeland  Project  area. 
The  purpose  of  this  project  is  to 
determine  the  management  direction  for 
livestock  grazing  needed  to  move 
existing  resource  conditions  within  the 
project  area  towards  desired  conditions. 

Proposed  Action 

The  Santa  Rosa  Ranger  District, 
Humboldt-Toiyabe  Nation  Forest,  is 
proposing  to  authorize  continued  cattle 
grazing  in  the  Martin  Basin  Rangeland 
Project  area  under  updated  grazing 
management  direction  in  order  to  move 
existing  rangeland  resource  conditions 
within  the  project  area  toward  desired 
condition.  The  updated  direction  will 
be  incorporated  in  attendant  grazing 
permits  and  allotment  management 
plans  to  guide  grazing  management 
within  the  project  area  during  the 
coming  decade,  or  until  amendments 
ar.,  warranted  based  on  changed 
condition  or  monitoring. 

I'lissihlf    \ltcM\,l!i\  »'»> 

In  dddiluin  tu  ini;  proposed  action  we 
have  tentatively  identified  two 
additional  alternatives  that  will  be 
analyzed  in  the  EIS. 

(1)  No  Act  Alternative:  This  would  be 
continuation  of  the  current  grazing 
management. 


(2)  No  Grazing  Alternative:  This 
would  be  not  issuing  new  grazing 
permits  when  existing  permits  expire. 

Rfspurisihlj'  nfR<  iai 

jobi'  .Niirii'gii.  Ui.siiiii  Ranger.  Santa 
Rosa  Ranger  District.  1200  East 
Winnemucca  Blvd..  Winnemucca. 

Nevada  Hq44'^ 

Nature  ul  Ufi  isiuri  In  Ht-  NLnle 

Based  on  the  environmental  analysis 
on  the  EIS  the  District  Ranger  will 
decide  whether  or  not  to  continue 
grazing  on  the  allotment  within  the 
Martin  Basin  project  area  in  accordance 
with  the  standards  in  the  proposed 
action  or  as  modified  by  additional 
mitigation  measures  and  monitoring 
ret:|uirpmfnts 

St.iiJiiHi;  I'l  HI  ess 

The  Forest  Service  will  use  a  mailing 
of  information  to  interested  parties. 
Public  involvement  will  be  ongoing 
throughout  the  analysis  process  and  at 
certain  times  public  input  will  be 
specifically  requested.  There  are 
currently  no  scoping  meetings  planned. 

i'[  I'llIIItll.l!  \     IsMirs 

The  toilowing  are  some  potential 
issues  identified  through  internal  Forest 
Service  .scoping  based  on  our  experience 
with  similar  projects.  The  list  is  not 
considered  all-inclusive,  but  should  be 
viewed  as  a  starting  point.  We  are 
asking  vou  to  help  us  further  refine  the 
issues  and  identify  other  issues  or 
concerns  relevant  to  the  proposed 
project. 

•  Continued  livestock  grazing  has  the 
potential  to  adversely  affect  water 
quality  in  the  Quinn  River/Blackrock 
Basin  and  the  Humboldt  River  Basin. 

•  Continued  livestock  grazing  has  the 
potential  to  adversely  affect  habitat  for 
Lahontan  Cutthroat  trout  a  Federally 
listed  species  found  in  the  Quinn  River/ 
Blackrock  Basin  and  the  Humboldt 
Basin. 

•  Continued  livestock  grazing  has  the 
potential  to  adversely  affect  heritage 
resources  within  the  project  area. 

•  Continued  livestock  grazing  has  the 
potential  to  adversely  affect  vegetation, 
which  may  result  in  a  decline  in  the 
long-term  productivity  of  the  land  ba,se. 

•  Continued  livestock  grazing  is 
currently  affecting  the  health  of  some 
aspen  stands. 

•  Continued  livestock  grazing  affects 
trails,  trailheads,  and  dispersed 
recreation  sites. 

•  Continued  livestock  grazing  has  the 
potential  to  adversely  affect  wilderness 
values. 


Coriuneiit  Requested 

This  notice  of  intent  initiates  the 
scoping  process  which  guides  the 
development  of  the  environmental 
impact  statement.  Submit  comments 
stating  your  concerns  and  issues  that  are 
relevant  to  the  proposed  project. 
Comments  will  be  used  to  help  establish 
the  scope  or  studies  and  analysis  for  the 
environmental  impact  statement. 

F<irl\  \(iti(  f  III  Im[)ortaii(  »■  of  Publii 
P.utM  ipalion  in  Sul)s«'()u»'nl 
Km  irorinu'iitdl  Review 

A  draft  environmental  impact 
statement  will  be  prepared  for  comment. 
The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v. 
NRDC.  435  U.S.  519.  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
Hertages.  Inc.  v.  Harris.  490  F.  Supp. 
1334.  1338  (ED.  Wis.  1980).  Because  of 
these  courts  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identif>'ing  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
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Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names  and  addresses  of  those  who 
conuijent,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15.  Section 
21) 

Dated:  December  20.  2002. 
Jose  Noriega, 
District  Ranger. 
[FR  Doc.  02-32861  Filed  12-27-02;  8:45  am] 

BILLING  CODE  3410-11-11 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Payette  National  Forest.  Idaho,  Upper 
West  Fork  Weiser  Vegetation  Project 

AGENCY:  Forest  Service,  USDA, 
ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  The  USDA  Forest  Service 
published  a  Notice  of  Intent  to  prepare 
an  environmental  impact  statement 
(EIS)  for  the  West  Fork  Weiser 
Watershed  Projects  in  the  Federal 
Register  on  March  11,  1999  (Vol.  64,  No 
47,  pages  12150-12151).  A  revised 
Notice  of  Intent  is  being  issued  due  to 
two  major  changes  (Forest  Service 
Handbook  1909.15  part  21.2): 

1.  It  has  been  more  than  six  months 
since  filing  the  original  Notice  of  Intent; 
and 

2.  There  has  been  a  change  in  the 
proposed  action  and  project  area.  The 
USDA  Forest  Service  will  prepare  the 
Upper  West  Fork  Weiser  Vegetation 
Management  Project  EIS.  The  proposed 
action  in  the  EIS  is  to  manage  timber 
stands  to  improve  their  health,  species 
diversity  and  productivity. 
Additionally,  the  proposed  action  is  to 
obliterate  roads  and  landings  to  meet 
the  1988  Payette  National  Forest  Land 
and  Resource  management  Plan 
standard  for  Total  Soil  Resource 
Commitment  (TSRC).  The  Payette 
National  Forest  invites  written 
comments  and  suggestions  on  the  scope 
of  the  analysis  and  the  issues  to  address. 
The  agency  gives  notice  of  the  full 
National  Environmental  Policy  Act 
(NEPA)  analysis  and  decision-making 
process  so  that  interested  and  affected 
people  know  how  they  may  participate 
and  contribute  to  the  final  decision. 
DATES:  Comments  need  to  be  received 
by  February  7,  2003. 


ADDRESSES:  Send  written  comments  to 
Kimberly  A.  Brandel.  District  Ranger, 
New  Meadows  Ranger  District.  Payette 
National  Forest,  P.O.  Box  |.  New 
Meadows.  Idaho.  83654 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
should  be  directed  to  Sylvia  Clark. 
Interdisciplinary  Team  Leader,  at  the 
above  address,  phone  (208)  347-0300. 
SUPPLEMENTARY  INFORMATION:  The  Upper 
West  Fork  Weiser  project  area  is  located 
in  the  Upper  Lost  Creek,  East  fork  Lost 
Creek.  VVest  Branch  of  the  Weiser  River, 
and  East  Branch  of  the  Weiser  River 
sub-watersheds  on  the  New  Meadows 
Ranger  District.  It  is  about  ten  miles 
north  and  west  of  New  Meadows,  and 
approximately  22.434  acres  in  size.  The 
purpose  and  need  for  this  activity  is  to 
(1)  Maintain  and  restore  a  diverse  and 
sustainable  landscape  structure,  (2) 
Restore  species  composition,  stand 
structure,  and  stand  density  to  more 
closely  mimic  historic  conditions,  and 
(3)  Maintain  and  restore  stand  health, 
growth,  and  yield. 

The  proposed  action  includes  a 
variety  of  activities  to  meet  the  purpose 
and  need.  (1)  Harvest  timber  on 
approximately  845  acres,  producing 
approximately  5.7  million  board  feet 
(MMBF),  using  tractor  and  skyline 
logging  systems.  The  silvicultural 
methods  used  would  be  overstorv' 
removal,  reserve  shelterwood/seed  tree 
and  some  commercial  thin.  (2)  Salvage 
dead  and  dying  timber  killed  by  fir 
engraver  beetle  and  other  pests,  or 
weakened  due  to  light,  water,  or 
nutrient  competition.  (3)  Restore 
approximately  216  acres  of 
unproductive  soil  by  obliterating  roads, 
skid  trails,  and/or  landings  to  meet  the 
1988  Forest  Plan  Standard  for  Total  Soil 
Resource  Commitment  (TSCR).  (4) 
Improve  approximately  56  miles  of  road 
to  provide  access  for  timber  activities. 
(5)  Ensure  desired  species  composition 
by  planting  and/or  natural  regeneration 
of  fire-tolerant  Douglas-fir,  ponderosa 
pine,  and  western  larch  seedlings  on 
457  acres  following  timber  harvest 
activities.  (6)  Treat  harvest-generated 
fuels  on  approximately  809  acres. 
Treatments  would  include  machine 
piling  and  burning  (excavator  piling 
would  be  used  where  slopes  exceed  35 
percent),  broadcast  burning,  and/or 
yarding  tops.  (7)  Fence  regeneration 
units  on  slopes  less  than  35%  in  cattle 
allotment.  (8)  Monitor  and  treat  noxious 
weeds. 

Preliminary  issues  for  this  project 
include  effects  on  water  quality,  soil 
productivity,  wildlife  habitat, 
recreation,  access  management,  visual 
quality,  and  fish  habitat. 


A  range  of  reasonable  alternatives  will 
be  considered.  The  non-action 
alternative  will  serve  as  a  baseline  for 
comparison  of  alternatives.  The 
proposed  action  will  be  considered 
along  with  additional  alternatives 
developed  that  meet  the  purpose  and 
need  and  address  major  issues 
identified  during  scoping.  Alternatives 
may  have  different  amounts,  locations, 
and  types  of  project  activities. 

Comments  received  in  response  to 
this  notice,  including  names  and 
addresses  of  those  who  comment,  will 
be  part  of  the  project  record  and 
available  for  public  review. 

The  Forest  Service  is  seeking 
information  and  comments  from  other 
Federal,  State,  and  local  agencies;  Tribal 
goverhments;  organizations;  and 
individuals  who  may  be  interested  in  or 
affected  by  the  proposed  action.  This 
input  will  be  used  in  preparation  of  the 
draft  EIS. 

A  draft  EIS  will  be  prepared  for 
comment.  The  draft  EIS  will  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  is  anticipated  to  be 
available  for  public  review  by  fall  2003. 
The  comment  period  on  the  draft  EIS 
will  be  45  days.  It  is  important  that 
those  interested  in  the  management  of 
the  Payette  National  forest  participate 
during  this  initial  scoping  period  and 
during  the  45-day  draft  EIS  comment 
period. 

The  Forest  Service  believes,  at  this 
early  state,  it  is  important  to  five 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  ElSs  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  Citv 
ofAngoon  v.  Model,  803  F.  2d  1016. 
1002  (9th  Cir.  1986)  and  Wisconsin 
Meritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334.  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  important  that 
those  interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  forest  Ser\'ice  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues 
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raised  by  tht)  propusud  action. 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
(Comments  may  also  address  the 
<idequacy  of  the  draft  environmental 
impact  .statement  or  the  merits  of  the 
ilternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

After  the  45-day^comment  period 
t!nds.  the  Forest  Service  will  analyze 
comments  received  and  address  thom  in 
the  final  EIS.  The  final  EIS  is  scheduled 
to  be  completed  in  2004.  The 
Responsible  Official  is  the  Payette 
National  Forest  Supervisor.  The 
decision  will  be  documented,  including 
the  rationale  for  the  decision,  in  a 
Record  of  Decision  (ROD).  The  decision 
will  be  subject  to  review  under  the 
Forest  Service  Appeal  Regulations  at  36 
CFR  215. 

DHled:  Decemtier  20,  2002. 
Mark  Madrid, 
Foivst  Supervisor. 
IFR  Dot    02-32862  Filed  12-27-02;  8:45  ami 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Servico 

Pavette  National  Forest,  Idaho    Sloan 
Kennally  Timber  Sale.  Goose  Creek 
Watershed  Pro|ects,  Brown  Creek 
Timber  Sale   Middle  Fork  Weiser 
Vegetation  Management  Pro)ect    Little 
Weiser  Vegetation  Management 
Project 

AofcNCV:  Forest  Service.  USDA. 
action:  Notice  of  intent  to  prepare 
supplemental  environmental  impact 
statement. 


summary:  The  USDA  Forest  Service  will 

prepare  five  supplemental 
environmental  impact  statements 
(SEISs).  The  projects  are:  Sloan- 
Kennally  Timber  Sale.  Goose  Creek 
Watershed  Projects.  Brown  Creek 
Timber  Sale,  Middle  Fork  Weiser 
Vegetation  Management  Project;  Little 
Weiser  Vegetation  Management  Project. 
The  proposed  actions  in  the  original 
EISs  are  to  harvest  timber,  conduct 
prescribe  burns,  manage  roads,  and 
implement  related  activities.  The  SEISs 
will  provide  additional  information  on 
the  Forest-wide  status  of  the  pileated 
woodpecker  on  the  Forest.  The  Payette 
National  Forest  invites  written 


cumintMit.s  diiii  suggestions  on  the  scope 
of  the  analysis  and  the  issues  to  address. 
The  agency  gives  notice  of  the  full 
National  Environmental  Policy  Act 
(NEPA)  analysis  and  decision-making 
process  so  that  interested  and  affected 
people  know  how  they  may  participate 
and  contribute  to  the  final  decision. 
DATES:  Comments  need  to  be  received  in 
writing  bv  January  17.  2003. 
ADDRESSES:  Send  written  comments  to 
Mdik  Madrid.  Forest  Supervisor.  Payette 
National  Forest,  P.O.  Box  1026.  McCall 
ID  836:fH 

FOR  FURTHER  INFORMATION  CONTACT; 
Questions  about  the  proposal  action 
should  be  directed  to  Curtis  Spalding. 
Environmental  Coordinator,  at  the  above 
address,  phone  (208)  634-0796. 
SUPPLEMENTARY  INFORMATION:  Payette 
National  Forest  comiil.t.ii  Draft  EISs 
(DEISs)  and  Final  EISs  (FEISs)  for  five 
projects  between  August  1998  and 
December  2001.  The  Forest  Supervisor 
signed  Record  of  Decisions  (RODs)  for 
each.  Each  project  proceeded  through 
the  administrative  appeal  process  (36 
CFR  215)  and  was  affirmed  by  the 
Deputy  Regional  Forester.  In  June  2002, 
the  projects  were  named  in  a  court 
complaint  filed  by  the  group  Neighbors 
of  Cuddy  Mountain  (Civ.  02-244-MJW) 
in  District  Court  for  the  District  of 
Idaho.  After  a  series  of  hearings,  on 
November  8,  2002,  the  Court  ordered  an 
injunction  against  the  five  projects 
based  on  the  issue  of  old  growth  habitat 
retention. 

Habitat  and  population  monitoring 
has  provided  a  body  of  data  indicating 
the  population  trends  of  the  pileated 
woodpecker  on  the  Forest.  The  purpose 
of  the  supplemental  environmental 
impact  statements  (SEISs)  is  to  provide 
additional  environmental  analysis  on 
the  projects'  compliance  with  the  Forest 
Plan's  old  growth  retention  standard  in 
light  of  the  body  of  available  data,  to 
disclose  that  analysis  to  the  public  for 
review  and  comment,  and  to  provide  a 
basis  for  the  original  or  new  project 
decisions. 

The  preliminary  issue  for  these  SEISs 
is  the  effect  of  the  proposed  timber 
harvest  on  old  growth  habitat  for 
pileated  woodpecker,  the  management 
indicator  for  old  growth  habitat  on  the 
Payette  National  Forest. 

A  range  of  reasonable  alternatives  will 
be  considered.  The  no-action  alternative 
will  serve  as  a  baseline  for  comparison 
of  alternatives.  The  proposed  action  will 
be  considered  along  with  additional 
altemative(s)  needed  to  address  major 
issues  identified  during  scoping  while 
meeting  the  meet  the  purpose  and  need 
of  the  projects  defined  in  the  original 
EISs. 


Comments  received  in  response  to 
this  notice,  including  names  and 
addresses  of  those  who  comment,  will 
be  part  of  the  project  record  and 
available  for  public  review. 

The  Forest  Service  is  seeking 
information  and  comments  from  other 
Federal.  State,  and  local  agencies;  Tribal 
governments;  organization;  and 
individuals  who  may  be  interested  in  or 
affected  by  the  proposals.  This  input 
will  be  used  in  preparation  of  the  SEISs. 

Comments  will  be  appreciated 
throughout  the  analysis  process.  The 
draft  SEISs  will  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  are  anticipated  to  be  available  for 
public  review  by  January.  2003.  The 
comment  period  on  the  draft  SEISs  will 
be  45  days,  ft  is  important  that  those 
interested  in  the  management  of  the 
Payette  National  Forest  participate  at 
that  time. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.  2d  1016. 
1002  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris.  490  F.  Supp. 
1334.  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  important  that 
those  interested  in  this  proposed  action 
participation  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues 
raised  by  the  proposed  actions, 
comments  on  the  draft  environmental 
impact  statements  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statements. 
Comments  may  also  address  the 
adequacy  of  the  draft  statements  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statements. 
Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
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Regulations  lor  implementing  the 
procedural  provisions  of  the  Nationai 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

After  the  45-day  comment  period 
ends  on  the  draft  EIS.  the  Forest  Service 
will  analyze  comments  received  and 
address  them  in  the  final  supplemental 
EISs  (FSElSs).  The  FSEISs  are  scheduled 
to  be  completed  in  April  2003.  The 
Responsible  Official  is  the  Payette 
National  Forest  Supervisor.  For  each 
project,  if  different  from  the  original 
decision,  the  new  decision  will  be 
documented,  including  the  rationale  for 
the  decision,  in  a  Record  of  Decision 
(ROD).  Any  decision  will  be  subject  to 
review  under  the  Forest  Service  Appeal 
Regulations  at  36  CFR  215. 

Dated:  December  23,  2002. 
Mark  |.  Madrid, 
Forest  Supervisor 
|FR  Dot:.  02-32957  Filed  12-27-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Interface  Recreation  Trails  Project 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  This  is  a  revision  of  the  notice 
i)i  intent  published  on  November  22. 
2000  (pages  76332-76333).  This  notice 
documents  changes  in  the  information 
in  the  previous  notice  of  intent.  The 
changes  are:  (1)  A  change  in  the 
responsible  official  from  the  District 
Ranger  to  the  Forest  Supervisor,  and  (2) 
A  delay  in  filing  the  draft  and  final 
environmental  impact  statement. 

The  Forest  Service  intends  to  prepare 
an  environmental  impact  statement 
(EIS)  to  disclose  the  environmental 
consequences  of  the  proposed  Interface 
Recreation  Trails  Project  on  the 
Calaveras  Ranger  District  of  the 
Stanislaus  National  Forest.  The  agency 
proposes  to  design  a  system  of 
recreation  routes,  determine  the  uses 
that  can  occur  on  each  route  in  the 
system,  and  develop  measures  to  protect 
natural  resources  on  approximately 
8.700  acres  on  National  Forest  System 
lands.  Hiking,  horseback  riding, 
mountain  bike  riding,  off-highway 
vehicle  riding,  and  highway  licensed 
vehicle  riding  are  the  uses  being 
considered  in  this  analysis.  The  purpose 
of  the  proposal  is  to  provide  a  variety 
of  recreation  opportunities  for  route 
users  while  protecting  the  natural 


resources,  minimizing  conflicts  between 
recreationists  and  others. 
DATES:  The  comment  period  for  this 
analysis  closed  January  8.  2001.  This  is 
not  a  solicitation  for  comments.  The 
draft  environmental  impact  statement  is 
expected  February  2003  and  the  final 
environmental  impact  statement  is 
exppft.'d  lune  2003. 
ADDRESSES:  Send  written  comments  to 
Robert  \V.  Griffith,  District  Ranger, 
Calaveras  Ranger  District,  Stanislaus 
National  Forest,  USDA  Forest  Service, 
PO  Box  500,  Hathaway  Pines, 
California,  95233 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Casselberry.  Pirii.iiwiL;  Team  Leader, 
telephone:  (209;  795-1381,  extension 
321.  Email:  gcasselberr\'@fs.fed.us. 
SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action 

The  existmg  trail  system  in  the 
Interface  Area  developed  primarily  as  a 
result  of  users  adopting  old  logging  and 
mining  roads,  skid  trails,  fuel  breaks, 
and  abandoned  water  ditches  for  their 
trail  use.  Over  time,  users  constructed 
additional  trails  to  access  new  areas, 
avoid  impassable  sections  of  existing 
trails,  form  loops  and  connectors  with 
other  trails,  and  provide  the  desired 
variety  of  challenges  and  experiences. 

Over  the  last  30  years,  local  residents, 
second  homeowners,  and  their  friends 
have  used  and  enjoyed  this  system  of 
routes  for  both  non-motorized  and 
motorize  recreation.  During  the  mid- 
1990s,  the  need  for  a  designed  trail 
system  and  a  site-specific  management 
analysis  for  the  Interface  Area  became 
evident.  Increased  trails  use,  resource 
impacts  on  some  trail  segments,  trail- 
user  conflict,  and  complaints  from 
residents  such  as  those  with  homes  near 
Forest  Road  5N95Y  or  near  trail  system 
access  points  from  subdivisions 
prompted  the  Forest  Service  to  begin 
project-level  analysis  and  planning  in 
the  area. 

The  purpose  or  goal  in  designing  the 
recreation  route  system,  designating 
uses,  and  developing  resource 
protection  measures  is  to  provide  a 
variety  of  recreation  opportunities  for 
all  trail  users,  while  protecting  natural 
resources,  minimizing  conflicts  between 
trail  users  and  others. 

Proposed  Action 

The  proposed  project  is  located  in 
Calaveras  County.  California  within  the 
Calaveras  Ranger  District  of  the 
Stanislaus  National  Forest  in  portions  of 
sections  1,  2,  11,  12,  13,  14,  23,  24,  26, 
T.4N..  R.14E.,  a  portion  of  section  18, 
T.4N..  R.15E.,  portions  of  sections  13, 
24,  25,  26,  35,  36,  T.5N.,  R.14E.,  and 


portions  of  sections  7,  B,  1/ ,  IB,  ly,  2U, 
29,  30,  T.5N.,  R.15E.,  MDB&M.  U  is 
adjacent  to  the  western  boundary  of  the 
communities  of  Hathaway  Pines,  Avery. 
Arnold,  and  White  Pines. 

Under  the  current  proposal  being 
analyzed,  non-motorized  and  motorized 
recreation  use  (shared  use)  will 
continue  to  be  allowed  on  19.5  miles  of 
existing  trails  and  roads.  16.6  miles  of 
existing  trails  and  roads  will  be 
designated  and  available  for  non- 
motorized  recreation  use  only.  17.4 
miles  of  existing  roads  will  be  routes  for 
highway-licensed  vehicles  only.  There 
will  be  10.0  miles  of  multiple  use  routes 
and  10.7  miles  of  non-motorized  trails 
constructed.  26.5  miles  of  existing  trails 
and  roads  will  be  closed.  Five  gates  will 
be  closed  to  public  motorized  traffic. 
One  mile  of  Forest  Road  5N95Y  will  be 
chipsealed.  Parking  areas  will  be 
established  on  Forest  Road  5N52,  and 
County  Road  323  to  access  the  trail 
system.  A  low-water  crossing  and 
approach  will  be  constructed  at  Slick 
Rock  Crossing.  Street  legal  vehicles  only 
zones  that  are  a  minimum  of  V4  mile 
wide  will  be  established  adjacent  to 
subdivisions.  A  permanent  public 
easement  for  the  segment  of  the  trail 
that  crosses  private  land  located  in  the 
SWV4  of  the  NEV4  of  section  30,  T.5N., 
R.15E.  will  be  sought  from  the 
landowner.  Regulatory  orders  will  be 
developed  to  enforce  trail  use 
restrictions,  trail  closures,  street  legal 
zone  restrictions,  and  gate  closures. 

Possiblf  ,Mtt^rnati\ t>s 

A  range  of  alternatives  to  the 
proposed  action  will  be  considered.  The 
alternatives  will  be  designed  to  provide 
different  ways  to  address  and  respond  to 
significant  issues  and  to  fulfill  the 
purpose  and  need  for  action.  A 
reasonable  range  of  alternatives  will  be 
evaluated  and  reasons  given  for 
eliminating  some  alternatives  from 
detailed  study.  A  no  action  alternative 
is  required.  Under  the  no  action 
alternative,  the  recreation  route  system, 
recreation  route  uses,  and  Forest  Service 
management  practices  would  continue 
unchanged,  just  as  they  are  today. 

Responsible  Official 

The  Forest  Supervisor,  Stanislaus 
National  Forest,  19777  Greenley  Road, 
Sonora,  California,  95370-5909  is  the 
Responsible  Official  who  will  decide 
what  actions  are  to  be  implemented  to 
provide  a  variety  of  recreation 
opportunities  for  route  users  within  the 
project  area.  He  will  document  his 
decisions  and  rationale  in  a  Record  of 
Decision. 


■')')h. 
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,  .1.     tii.i.Mon  to  bt!  111. Kit"  IS  whether  to 
iin(ii.!iifMt  the  proposed  action  as 
lescribed  above,  to  meet  the  purpose 
md  need  for  action  through  some  other 
combination  of  activities,  or  take  no 
iction  at  this  time. 

Scoping  Process 

This  revised  notice  of  intent  is  not  a 
solicitation  for  public  comment.  The 
1  omment  period  for  this  analysis  closed 
lanuary  8.  2001  and  no  additional 
comments  will  be  considered  until  the 
ilraft  environmental  impact  statement  is 
ivailable  for  public  review.  The  scoping 
process  was  used  to  identify  potential 
issues  related  to  the  proposed  action, 
significant  issues  to  be  analyzed  in 
ilepth.  alternatives  to  the  proposed 
iction,  and  potential  environmental 
effects  of  the  proposed  action  and  its 
ilt(»rnativps 

Preliminary  l..».ueb 

riirt!*;  preliminary  issues  have  been 
identified:  (1)  Disturbances  by  human 
presence  and  noise  on  the  trails  and 
roads  may  adversely  impact  wildlife 
species,  (2)  sounds  of  motorized 
vehicles  on  the  trails  and  roads  may 
have  a  negative  impact  on  adjacent 
landowners,  and  (3)  opportunities  for 
recreation  may  be  affected  by  the  trail 
and  road  mileage  available  as  well  as  by 
ihi.  iw..^  .ill..i.vi'(l  nil  Rach  route. 

I  oiiimt'iii  Kf(|iiisif(l 

This  Revised  Notice  of  Intent  is  not  a 
solicitation  for  public  comment.  The 
comment  period  for  this  analysis  closed 
lanuary  8.  2001  and  no  additional 
(.ommnets  will  be  considered  until  the 
draft  environmental  impact  statement  is 
made  available  for  public  review. 

t  .H  l\   \n!ii  !■  Ill  linpnrtaiu  r  lit  I'tihlii 
I'.utii  ip.ituMi  in  Sul)M'(|iii'n; 
I  in  miiimi'iil.i  i  Ki-v  n'v\ 

ii  itt  environmental  impact 
si.ii.iii.mt  will  be  prepared  for  comment 
The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519.  553 


(1978).  Also,  unMrumnental  i.it)|L'Hiun.s 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  .statement  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
V.  Model.  803  F.2d  1016.  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages.  Inc.  v. 
Harris.  490  F.  Supp.  1334.  1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  4(i 
CFR  1503.3  in  addressing  these  points 

Aulhoritv:  40  CbR  1501.7  and  1508.22: 
Forest  Service  Handbook  1909.15.  Section  2  1 

Dated:  December  20,  2002. 
Glenn  Gottschall, 

Acting  Forest  Supervisor— Stanislaus 

National  Forest. 

IFR  D()<  .  02-32808  Filed  12-27-02;  8:45  anil 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Ketchikan  Resource  Advisory 
Committee 

agency;  i-inol  Service.  USDA. 
action:  Notice  of  meeting. 


SUMMARY   The  Ketchikan  Resource 
Advisory  Committee  will  meet  in 
Ketchikan.  Alaska.  January  22.  2003. 
The  purpose  of  the  meeting  is  to  provide 
orientation  to  Advisory-  Committee 
members,  and  to  discuss  potential 
projects  under  the  Secure  Rural  Schools 
and  Community  Self-Determination  Act 
of  2000.    . 

DATES:  The  meeting  will  be  held  January 
^.i.  ZU03. 


addresses:  The  meeting  will  be  held  at 
the  .Southeast  Alaska  Discovery  Center 
Learning  Center  (back  entrance).  50 
Main  Street.  Ketchikan.  Alaska.  Send 
written  comments  to  Ketchikan 
Resource  Advisory  Conmiittee.  c/o 
District  Ranger.  USDA  Forest  Service, 
3031  Tongass  Ave..  Ketchikan.  AK 
99901.  or  electronically  to 
jingersoll@fs.fed.  us. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
lii^.MMiU.  !>;-•!,:  '  K  C!!.;ui.  kfU.lukan- 
Misty  FiciM    K  i;  :    ;  ;  )istrict.  Tongass 
Nationi!  '    ••    '     '»'  '    ■'■'''  4' no. 
SUPPLEMENTARY  INFORMATION;   Ihe 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  matters  to  the  attention  of  the 
Committee  may  file  written  statements 
with  the  Committee  staff  before  or  after 
the  meeting.  Public  input  sessions  will 
be  provided  and  individuals  who  made 
written  requests  by  January  21  will  have 
the  opportunity  to  address  the 
Committee  at  those  sessions. 

Dated:  December  16,  2002. 
L.arry  Meshew. 

Acting  Forest  Supervisor. 

|FR  Dim    02-.32824  Filed  12-27-02:  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Tuolumne  County  Resource  Advisory 

Committee 

AGENCY:  Forest  Service,  USDA. 
action:  Motice  of  meeting. 

summary:  The  Tuolumne  County 

K'  -'    IK  !■  Advisory  Committee  will  meet 

on  January  27,  2003  at  the  City  of 

Sonora  Fire  Department,  in  Sonora. 

California.  The  purpose  of  the  meeting 

is  to  receive  project  proponent  updates 

on  status  of  Round  1  funded  projects. 

and  review  remaining  unapproved 

round  1  and  2  project  submittals  to 

dofnrmine  future  status. 

dates:  The  meeting  will  be  held  January 

J003.  from  12  p.m.  to  3  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  City  of  Sonora  Fire  Department 
located  at  201  South  Shepherd  Street,  in 
Sonora.  California  (CA  95370). 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
KduiitTl,  (.Diiuiiittt^  t.uordindtor, 
USDA,  Stanislaus  National  Forest. 
19777  Greenley  Road,  Sonora.  CA  95370 
(209)  532-3671;  E-mail 
pkaunert@fs.fed.us. 

supplementary  information:  Agenda 
ittiiis  to  i>.j  i.wvurt:d  i;.v  .v-dL.  (1)  Round 
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1  project  statu.s  update  reports;  (2) 
Replacement  member  update;  (3) 
Review  remaining  Round  1  and  2 
project  proposal  to  determine  future 
status;  (4)  Review  and  vote  on  one  new 
project  submittal:  (5)  Determine  due 
date  for  Round  3  project  proposals:  (6) 
Determine  purpose  and  dates  of  future 
meetings.  This  meeting  is  open  tn  the 
public. 

Dated:  December  23.  2002. 
Patrick  I)   Knuncrt 
Acting  horesl  buper\isor. 
IFR  Doc:.  02-32842  Filed  12-27^2;  8:45  am| 

BILLING  CODE  3410-ED-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Rogue/Umpqua  Resource  Advisory 
Committee  (RAC):  Meeting 

agency:  Forest  Service.  USDA  Forest  . 
Service. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Rogue/Umpqua  Resource 
Advisorv  Committee  (RAC)  will  meet  on 
Friday.  February  7.  2003.  The  meeting  is 
scheduled  to  begin  at  2  p.m.  and 
conclude  at  3  p.m.,  with  possibility  of 
continuing  until  4  p.m.  The  meeting 
will  be  held  via  telephone  conference 
call.  People  are  welcome  to  attend  the 
call  in  person  at  the  Umpqua  National 
Forest  Headquarters  at  2900  NVV  Stewart 
Parkway  in  Roseburg  or  the  Rogue  River 
National  Forest  Headquarters  at  333  \V. 
8th  Street  in  Med  ford.  The  agenda 
includes:  (1)  Roll  call  to  determine 
quorum.  (2)  Redirecting  5204,00(1  to 
reforestation  work  resulting  from  fires  in 
2002.  and  (3)  Public  Forum.  The  Public 
Forum  is  scheduled  to  begin  at  2:45 
p.m.  Time  allotted  for  individual 
presentations  will  be  limited  to  3-4 
minutes.  Written  comments  are 
encouraged  and  may  be  submitted  prior 
to  the  February  7th  meeting  by  sending 
them  to  Designate  Federal  Official  [im 
Caplan  at  the  address  given  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

iiiiiri'  iiitunnatiDii  rei;dr(liiig  this 
iiieeiiiit;.  i  'intact  Designdted  Federal 
Official  Jim  Caplan:  L'mpqua  National 
Forest;  PO  Box  1008,  Roseburg.  Oregon 
97470;  (541)  957-3203. 

Dated:  December  23,  2002. 
Paul  Matter, 

Acting  Deputy  Forest  Supervisor,  Umpqua 

National  Forest. 

[FR  Doc  02-32960  Filed  12-27-02;  8:45  am) 

BILLING  CODE  M10-11-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Activity 
Comment  Request 

AGENCY:  Rural  Utilities  Service.  USDA. 
ACTION;  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
i^apurwurk  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35,  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
comments  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  Comments  on  this  notice  must  be 
re,  .'i\-pd  hv  Fehnian-  28    200"^ 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
;.,i:!iont  Heppe,  Jr.,  Program 
Development  &  Regulator}'  Analysis, 
Rural  Utilities  Service,  USDA,  1400 
Independence  Ave.,  SW.,  STOP  1522, 
Room  4034  South  Building, 
Washington.  DC  20250-1522. 
Telephone:  (202)  720-0736.  FAX:  (202) 
720-4120. 
SUPPLEMENTARY  INFORMATION: 

Tilit.  7  CFR  Pari  1755, 
Telecommunications  Standards  and 
Specifications. 

OMB  Control  Number:  0572-New. 

Type  of  Request:  New  collection. 

Abstract:  Manufactures  wishing  to 
sell  their  products  to  RUS  borrowers, 
request. RUS  consideration  for 
acceptance  of  their  products  and  submit 
data  demonstrating  their  products' 
compliance  with  RUS  specifications. 
Compliance  with  RUS  specifications 
and  standards  is  demonstrated  to  a  large 
extent  via  presentation  of  laboratory 
tests  results  and  other  informational 
data  upon  which  the  determination  of 
acceptability  can  be  made.  RUS 
evaluates  this  data  to  determine  that  the 
quality  of  the  products  is  acceptable  and 
that  their  use  will  not  jeopardize  loan 
security.  In  the  telecommunications 
program,  because  of  the  complex  and 
highlv  technical  nature  of  equipment, 
services  and  system  architectures.  RUS 
also  requires  a  manufacturer  to 
demonstrate  successful  product  use  in  a 
working  telecommunications  system. 

Ri:S  Bulletin  345-2.  establishes 
Agency  policy  that  materials  and 
equipment  purchased  by  RUS 
telecommunications  borrowers  or 
accepted  as  contractor-furnished 
material,  must  conform  to  RUS 
standards  and  specifications  where  they 
have  been  established  and,  if  included 
in  RUS  IP  344-2.  'List  of  Materials 
Acceptable  for  Use  on 
Telecommunications  Systems  of  RUS 


Borrowers    ^Lisi  oi  .Matenaisj,  must  De 
selected  from  that  list  or  must  have 
received  technical  acceptance  from 
RUS. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  20  hour  per 
response. 

Respondents:  Business  or  other  for- 
profit  and  non-profit  institutions. 

Estimated  Number  of  Respondents: 
49. 

Estimated  Number  of  Responses  per 
Respondent:  2. 

Estimate  Total  Annual  Burden  on 
Respondents:  2.580  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  DawTi  Wolfgang. 
Program  Development  and  Regulaton.' 
Analysis,  Rural  Utilities  Service  at  (202) 
720-0812.  Comments  are  invited  on  (a) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
■practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumption  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  on 
other  forms  of  information  technology 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  December  23,  2002. 
Curtis  M.  Anderson, 

Deputy  Administrator  as  Acting 

Administrator.  Rural  Utilities  Sen'ice. 

[FR  n.^<    02-1282.'!  Filed  12-27-02:  8:45  am) 

BILLING  CODE   M10-1S-P 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 

Information  Collection  Activity 
Comment  Request 

AGENCY:  Rural  Utilities  Service.  USDA, 
ACTION:  .Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35,  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
comments  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 


■'»'.♦. 4 
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DATES:  Comments  on  this  notice  must  b« 

,,  ,.,1  K,  F..i,ri,..rv  >ft   •>nm 

f-OH  fuRIHtH  .Nf'.jMMATlUN   .J,  N'ACT:  F. 

Umont  Hoppt!.  )r  .  FroKraiii 
Development  &  Regulatory  Analysis. 
Kural  Utilities  Service.  USDA,  1400 
Independence  Ave..  SW,.  STOP  1522. 
Koom  4034  South  Building. 
Washington.  DC  20250-1522. 
Telephone:  (202)  720-0736.  FAX:  (202) 
^20-4120 
sijppuMtNTARY  information: 

iitir   /  t.FK  I'arl  l7r).J. 
Telecommunications  System 
( ".onsf ruction  Policies  and  Procedures. 
OMB  Control  Number:  0572-0059. 
Type  of  Request:  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired, 

Abstract:  In  order  to  facilitate  the 
programmatic  interest  of  the  RE  Act. 
and.  in  order  to  assure  that  loans  made 
or  guaranteed  by  RUS  are  adequately 
spcured,  RUS.  as  a  secured  lender,  has 
st.iblished  certain  forms  for  materials, 
equipment  and  construction  of  electric 
and  telecommunications  systems.  The 
use  of  standard  forms,  construction 
contracts,  and  procurement  procedures 
helps  assure  RUS  that  appropriate 
standards  and  specifications  are 
maintained.  RUS"  loan  security  is  not 
adversely  affected;  and  the  loan  and 
loan  guarantee  funds  are  used 
effectively  and  for  the  intended 
purposes. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1  hour  per 
response. 

Respondents:  Business  or  other  for- 
profit  and  non-profit  institutions. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimate  Total  Annual  Burden  on 
Respondents:  3. 0\\  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Dawn  Wolfgang. 
Program  Development  and  Regulatory 
Analysis.  Rural  Utilities  Service  at  (202) 
720-0812.  Comments  are  invited  on  (a) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumption  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 


ItH-hnulogii-dl  colltH.tioii  toi.hniquL's  fjn 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval  All  comments  will 
also  become  a  matter  of  public  record. 

Dalifd:  DtH  emb«r  23.  2002. 
Curtis  M.  Anderson. 
Deputy  Admtnistmtor  as  Acting 
Administrator.  Rural  I'tilities  Service. 
IFR  Doc.  02-32826  Filed  12-27-02;  8:45  am) 

BILUNC  COOe  3410-1S-r 

DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 

Information  Collection  Activity; 
Comment  Request 

AGtNCv.  i\v.Ui.  Utilities  Service.  USDA. 
action:  Notice  and  request  for 
comments. " 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35.  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
comments  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  Comments  on  this  notice  must  be 
rw.'ivf'd  bv  '■:-^-r--,r-  'h    >nm 

FOR  FURTHER  iNFORMATION  COMAC'!';  F. 

Lamont  Heppe.  jr..  Prograjn 
Development  &  Regulatory  Analysis, 
Rural  Utilities  Service,  USDA.  1400 
Independence  Ave..  SW..  STOP  1522, 
Room  4034  South  Building, 
Washington,  DC  20250-1522. 
Telephone:  (202)  720-0736.  FAX:  (202) 
720-4120. 

SUPPLEMENTARY  INFORMATION: 
Tiry^.  Telecumnui.i.^.at.ijns  Field 

Trials. 

OMB  Control  Number:  0572-New. 

Type  of  Request:  New  collection. 

Abstract:Ti\\e  7  CFR  1755.3 
prescribes  the  conditions  and  provisions 
of  a  field  trial.  A  field  trial  consists  of 
limited  filed  installation  of  a  qualifying 
product  in  closely  monitored  situations 
designed  to  determine,  to  RUS' 
satisfaction,  the  products  effectiveness 
under  actual  field  conditions.  Field 
trials  are  used  only  as  a  means  for 
determining,  to  RUS'  satisfaction,  the 
operational  effectiveness  of  a  new  or 
revised  product  where  such  experience 
does  not  already  exist.  The  field  trial 
process  allows  manufacturers  a  means 
of  immediate  access  to  the  RUS 
borrower  market,  allows  RUS  borrowers 
opportunity  to  immediately  utilize 
advance  products,  and  allows  RUS  a 
means  to  safely,  in  a  controlled  manner, 
obtain  necessary  information  on 


lecnnicaiiy  d<i\ aiKfd  products  which 
will  address  the  products  suitability  for 
use  in  the  harsh  environment  of  rural 
America. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  4  hours  per 
response. 

Respondents:  Business  or  other  for- 
profit  and  non-profit  institutions. 

Estimated  Number  of  Respondents:  6. 

Estimated  Number  of  Responses  per 
Respondent:  2. 

Estimate  Total  Annual  Burden  on 
Respondents:  56  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Dawn  Wolfgang, 
Program  Development  and  Regulatory 
Analysis.  Rural  Utilities  Service  at  (202) 
720-0812.  Comments  are  invited  on  (a) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumption  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  on 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  December  23.  2002. 
Curtis  M.  Anderson, 

Dt'inity  Administrator  as  Acting 

Administrator  Rural  Utilities  Service. 

IFR  no(    ();;-l2827  Filed  12-27-02:  8:45  am) 

BILUNG  CODE  J410-1S-I> 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meeting 

agency;  Architectural  and 
Transportation  Barriers  Compliance 


Board. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
in  Washington,  DC  on  Tuesday  and 
Wednesday.  January  14-15,  2003.  at  the 
times  and  location  noted  below. 
DATES:  The  schedule  of  events  is  as 
follows: 
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79,565 


Tuesday.  January  14,  2003 

11-12:30  p. m      Technical  Programs 

Committee 
2-5  p.m.     Passenger  Vessels  Ad  Hoc 
Committee  (Closed  Session) 
Wednesday,  January  15.  2003 
9:30-10:30  a.m.     Planning  and 

Budget  Committee 
10:30— Noon     Executive  Committee 
1   U)-3:30p.m.     Board  Committee 
ADDRESSES:  The  meetings  will  be  held  at 
thf  .Marriott  at  Metro  Center  Hotel,  775 
IJth  .Sir.'ft   \\V    Wdshinutnn,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
Roffee,  Executive  Director,  (202)  272- 
0001  (voice)  and  (202)  272-0082  (TTY). 
SUPPLEMENTARY  INFORMATION:  At  the 
Board  meeting,  th-'  Ai  i  i's>  Hoard  will 
consider  the  following  agenda  items. 

Open  Meeting 

•  Executive  Director's  Report 

•  Approval  of  the  September  10,  2002 
Board  Meeting  Minutes 

•  Technical  Programs  Committee 
Report 

•  Planning  and  Budget  Committee 
Report 

•  Executive  Committee  Report 
Closed  Meeting 

•  Passenger  Vessels  Accessibility 
Guidelines 

All  meetings  are  accessible  to  persons 
with  disabilities.  Sign  language 
interpreters  and  an  assistive  listening 
system  are  available  at  all  meetings. 
Persons  attending  Board  meetings  are 
requested  to  refrain  from  using  perfume, 
cologne,  and  other  fragrances  for  the 
comfort  of  other  participants. 

JdiiiHs  J   Kaggio, 

General  Counsel. 

(FR  D()(    02-.)280.1  Filed  12-27-02;  8:45  am] 

BILUNG  COOE  81S0-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D   120202A] 

Small  Takes  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Taking  of  Ringed  and  Bearded  Seals 
Incidental  to  On-ice  Seismic  Activities 

AGENCY:  National  M.iniu'  Fisheries 

Service  INMFS),  Xational  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

and  proposed  authorization  for  a  small 

take  exemption;  request  for  comments. 

X 

SUMMARY:  NMFS  has  received  a  request 
from  ConocoPhillips  Alaska  Inc.  (CPA) 


for  an  authorization  to  take  small 
numbers  of  ringed  and  bearded  seals  by 
harassment  incidental  to  conducting  on- 
ice  seismic  operations  in  the  Beaufort 
Sea  during  oil  and  gas  exploration 
activities.  Under  the  Marine  Mammal 
Protection  Act  (MMPA),  NMFS  is 
requesting  comments  on  its  proposal  to 
authorize  CPA  to  incidentally  take,  by 
harassment,  small  numbers  of  these  two 
species  in  the  above  mentioned  area 
during  the  winter  of  2002/2003. 
DATES:  Comments  and  information  must 
be  received  no  later  than  January  29, 
2003. 

ADDRESSES:  Comments  on  the 
application  should  be  addressed  to 
Donna  Wieting,  Chief,  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3225.  A  copy  of  the  application. 
Environmental  Assessment  (EA),  and/or 
a  list  of  references  used  in  this 
document  may  be  obtained  by  writing  to 
this  address  or  by  telephoning  one  of 
the  contacts  listed  here 
FOR  FURTHER  INFORMATION  CONTACT; 
Kenneth  Hollingshead,  Office  of 
Protei  ted  Resources  (301)  713-2322, 
ext.  128,  or  Bradley  Smith,  Alaska 
Region  (907)  271-5006. 
SUPPLEMENTARY  INFORMATION: 

Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.]  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or.  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  no  more 
than  a  negligible  impact  on  the  species 
or  stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth. 

On  April  10,  1996  (61  FR  15884), 
NMFS  published  an  interim  rule 
establishing,  among  other  things, 
procedures  for  issuing  incidental 
harassment  authorizations  (IHAs)  under 
section  101(a)(5)(D)  of  the  MMPA  for 
activities  in  Arctic  waters.  For 
additional  information  on  the 


procedures  to  be  followed  for  this 
authorization,  please  refer  either  to  that 
document  or  to  50  CFR  216.107. 

Description  fif the  ^(tivitv 

Backgrouna 

Deep  seismic  surveys  use  the 
"reflection  "  method  of  data  acquisition. 
Reflection  seismic  exploration  is  the 
process  of  gathering  information  about 
the  subsurface  of  the  earth  by  measuring 
acoustic  (sound  or  seismic)  waves, 
which  are  generated  on  or  near  the 
surface.  Acoustic  waves  reflect  at 
boundaries  in  the  earth  that  are 
characterized  by  acoustic  impedance 
contrasts.  The  acoustic  impedance  of  a 
rock  layer  is  its  density  multiplied  by  its 
acoustic  velocity.  Geologists  and 
geophysicists  commonly  attribute 
different  acoustic  impedances  to 
different  rock  characteristics.  Seismic 
exploration  uses  a  controlled  energy 
source  to  geneVate  acoustic  waves  that 
travel  through  the  earth  (including  sea 
ice  and  water,  as  well  as  subsea  geologic 
formations),  and  then  uses  ground 
sensors  to  record  the  reflected  energy 
transmitted  back  to  the  surface.  Energy 
that  is  directed  into  the  ground  takes  on 
numerous  forms.  When  acoustic  energy 
is  generated,  compression  (p)  and  shear 
(s)  waves  form  and  travel  in  and  on  the 
earth.  The  compression  and  shear  waves 
are  affected  by  the  geological  formations 
of  the  earth  as  they  travel  in  it  and  may 
be  reflected,  refracted,  diffracted  or 
transmitted  when  they  reach  a  boundan.' 
represented  by  an  acoustic  impedance 
contrast. 

The  basic  components  of  a  seismic 
survey  include  an  energy  source  (either 
acoustic  or  vibratory),  which  generates  a 
seismic  signal;  hydrophones  or 
geophones.  which  receive  the  reflected 
signal;  and  electronic  equipment  to 
amplif>'  and  record  the  signal  The 
number  and  placement  of  sensors,  the 
energy  sources,  the  spacing  and 
placement  of  energy  input  locations, 
and  the  specific  techniques  of  recording 
reflected  energy  are  broadly  grouped  as 
"parameters"  of  a  given  exploration 
program. 

In  modem  reflection  seismology, 
many  sensors  are  used  to  record  each 
energy  input  event.  The  number  of 
sensors  in  use  for  each  event  varies 
widely  according  to  the  type  of  survey 
being  conducted  and  the  recording 
equipment  available.  Common  numbers 
of  groups  of  sensors  are  240,  480.  and 
1040,  and  some  new  recording 
instruments  may  use  as  many  as  4000 
groups  of  sensors  at  the  same  time.  The 
sensors  are  normally  placed  in  one  or 
more  long  lines  at  specified  intervals.  In 
North  America  the  common  group 
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piaconifiU  iiurrvtiis  dn;  multiples  of  55 
feet  (17  meters),  110  feet  (33.5  meters) 
and  220  feet  (67  meters). 

Vibroseis 

Vibroseis  seismic  operations  use  large 
trucks  with  vibrators  that  systematically 
put  variable  frequency  energy  into  the 
earth.  At  least  1.2  m  (4  ft)  of  sea  ice  is 
required  to  support  heavy  vehicles  used 
to  transport  equipment  offshore  for 
exploration  activities.  These  ice 
conditions  generally  exist  from  1 
January  until  31  May  in  the  Beaufort 
Sea.  The  exploration  techniques  are 
most  commonly  used  on  landfast  ice, 
but  they  can  be  used  in  areas  of  stable 
offshore  ice.  Several  vehicles  are 
normally  associated  with  a  typical 
vibroseis  operation.  One  or  two  vehicles 
with  survey  crews  move  ahead  of  the 
operation  and  mark  the  energy  input 
points.  Crews  with  rubber-tire  or  rubber- 
track  vehicles  often  require  trail 
clearance  with  bulldozers  for  adequate 
access  to  and  within  the  site.  Crews 
with  rubber-tracked  vehicles  are 
typic:allv  limited  by  heavy  snow  cover, 
and  may  require  trail  clearance 
beforehand. 

A  typical  wintertime  exploration 
seismic  crow  consists  of  40-110 
personnel.  Roughly  75  percent  of  the 
personnel  routinely  work  on  the  active 
seismic  crew,  with  approximately  50 
percent  of  those  working  in  vehicles  and 
the  remainder  outside  laying  and 
retrieving  geophones  and  cable. 

With  the  vibroseis  technique.  activit\ 
on  the  surveyed  seismic  line  begins 
with  the  placement  of  sensors.  All 
sensors  are  connected  to  the  recording 
vehicle  by  multi-pair  cable  sections.  The 
vibrators  move  to  the  beginning  of  the 
line,  and  recording  begins.  The  vibrators 
move  along  a  source  line,  which  will  be 
at  some  angle  to  a  sensor  line.  The 
vibrators  begin  vibrating  in  synchrony 
via  a  simultaneous  radio  signal  to  all 
vehicles. 

In  a  typical  survey,  each  vibrator  will 
vibrate  four  times  at  each  location.  The 
entire  formation  of  vibrators 
subsequently  moves  forward  to  the  next 
energy  input  point  (e.g.,  67  m  (220  ft)  in 
most  applications)  and  repeat  the 
process.  In  a  typical  16-  to  18-hour  day, 
4  to  10  linear  miles  (6  to  16  km)  in  2D 
seismic  operations  and  15  to  40  linear 
miles  (24  to  64  km)  in  a  3D  seismic 
operation  are  conducted.  A  detailed 
description  of  the  work  proposed  for 
2003  is  contained  in  this  document  and 
in  the  application  whi(  h  is  available 
upon  request  (see  ADDRESSES). 

Sumui.i  I  \  111  t  tif  Kiijufst 

CPA  IS  requMSling  an  IHA  for  the 
taking  of  ringed  seals  (Phoca  hispida] 


and  bearded  seals  (Erignathus  barbatus) 
for  a  period  of  5  months  beginning 
January  1  (upon  the  expiration  of  the 
existing  regulations  covering  the 
Alaskan  North  Slope  on  31  December 

2002  (see  63  FR  5277.  February  2.  1998) 
and  ending  on  about  May  31,  2003).  On- 
ice  seismic  operations  are  ordinarily 
confined  to  this  five-month  period  since 
this  is  the  period  when  ice  is 
sufficiently  thick  (4  -  5  ft:  1.2  -  1.5  m) 

to  safely  support  the  equipment. 
The  geographic  region  of  activity  in 

2003  encompasses  a  846-square  mile 
(2.190  km2)  area  extending  from 
approximately  Cape  Halkett  on  the  west 
to  Oliktok  Point  on  the  east  and  to 
approximately  4-20  nm  (7.4  -  37  km) 
offshore  the  coast.  Water  depths  in  most 
(<  60  percent)  of  the  area  are  less  than 
10  ft  (3  m).  but  drop  to  30  ft  (9  m)  along 
the  northern  fringe  of  the  region  of 
activity.  Few  seals  inhabit  water  less 
than  10  ft  (3  m)  during  winter,  since 
water  typically  freezes  to  or  near  the 
bottom  at  this  depth  or  what  water  is 
available  supports  few  food  resources 
(Miller  et  a!..  1998  and  Link  et  al.. 
1999). 

n«'si  riptinn  iirHabitdt  .ind  Marine 
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A  detailed  description  of  the  Beaufort 
Sea  ecosystem  r^in  be  found  in  several 
documents  (Corps  of  Engineers,  1999: 
NMFS,  1999:  Minerals  Management 
Service  (MMS).  1992.  1996)  and  is  not 
rppeated  h*^TC 

\!,i!  !i!i    M.iinm.iis 

The  Beaufort/Chukchi  Seas  support  a 
diverse  assemblage  of  marine  mammals, 
including  bowhead  whales  {Balaena 
mvsticetus).  gray  whales  [Eschrichtius 
robustus),  beluga  (Delphinapterus 
leucas).  ringed  seals,  spotted  seals 
{Phoca  largha]  and  bearded  seals. 
Descriptions  of  the  biology  and 
distribution  of  these  species  and  of 
others  can  be  found  in  NMFS  (1998. 
1999).  Western  Geophysical  (2000)  and 
several  other  documents  (Corps  of 
Engineers.  1999;  Lentfer.  1988:  MMS. 
1992.  1996:  Angliss  et  al.  (2001)). 
Angliss  et  al.  (2001)  is  available  online 
al:http://vi'W\^.nmfs. noaa.gov/prot     res/ 
PR2/#Stock    Assessment    Program/ 
sars.htmlStock  Assessment  Reports. 

Ringed  and  to  a  lesser  degree  bearded 
seals  could  be  affected  by  on-ice  seismic 
activities.  These  species  as  well  as  other 
marine  mammal  species  in  the  Beaufort 
Soa  appear  to  have  stable  to  increasing 
populations,  which  is  a  condition 
indicative  of  a  healthy  ecosystem.  Polar 
bears,  which  prey  on  these  species,  are 
believed  to  be  stable  or  increasing  in 
numbers  in  the  Beaufort  Sea  (U.S.  Fish 
and  Wildlife  Service  (USFWS),  2000  a. 


b).  Similarly,  the  most  recent  estimate  of 
bowhead  whales  shows  the  population 
has  steadily  increased  annually  at  a 
growth  rate  of  3.2-3.3  percent  to  9,860 
(7,700-12,600)  animals  (International 
Whaling  Commission.  2002).  These 
increases  are  occurring  in  concert  with 
subsistence  harvest  of  these  species 
including  a  five-year  harvest  quota  of 
255  bowheads.  The  status  of  these 
marine  mammal  populations  reflects  the 
high  quality  of  the  habitat,  which 
supports  abundant  .mi  diverse  prey 
populations 

Ringed  seals  are  year-round  residents 
in  the  R'auf  rt  Sea.  They  are  the  most 
abuiKl.iii!   Hi  t  Mdely  distributed 
species  of  maruie  mammal  in  the 
Beaufort  Sea  (Frost  et  al..  1988).  The 
world-wide  population  is  estimated  at  6 
to  7  million  (Stirling  and  Calvert.  1979). 
The  Alaska  stock  of  the  Bering-Chukchi- 
Beaufort  Sea  area  is  roughly  estimated  at 
between  1  to  1.5  (Frost.  1985)  to  3.3  to 
3.6  million  seals  (Frost  et  al..  1988). 
Although  there  are  no  recent  population 
estimates  in  the  Beaufort  Sea.  Bengston 
et  al.  (2000)  estimated  ringed  seal 
abundance  from  Barrow  south  to 
Shismaref  in  a  portion  of  the  Chukchi 
Sea  to  be  2^15.048  animals  from  aerial 
surveys  flown  in  1999.  In  Angliss  et  al. 
(2001).  marine  mammal  scientists  state 
that  there  are  at  least  that  many  ringed 
seals  in  the  Beaufort  Sea.  Frost  et  al. 
(1999)  reported  that  observed  densities 
within  the  area  of  industrial  activity 
along  the  Beaufort  Sea  coast  were 
generally  similar  between  1985-87  and 
1996-98.  suggesting  that  the  regional 
population  has  been  relatively  stable 
during  this  13-year  period  of  industrial 

activity 

During  winter  and  spring,  ringed  seals 
inhabit  landfast  ice  and  offshore  pack 
ice.  Seal  densities  are  highest  on  stable 
landfast  ice  but  significant  numbers  of 
ringed  seals  also  occur  in  pack  ice  (Wiig 
et  al..  1999).  Seals  congregate  at  holes 
and  along  cracks  or  deformations  in  the 
ice  (Frost  et  al..  1999).  Breathing  holes 
are  established  in  landfast  ice  as  the  ice 
forms  in  autumn  and  maintained  by 
^eals  throughout  the  winter.  Adult 
ringed  seals  maintain  an  average  of  3.4 
holes  per  seal  (Hammill  and  Smith. 
1989).  Some  holes  may  be  abandoned  as 
winter  advances  probably  in  order  for 
seals  to  conserve  energy  by  maintaining 
fewer  holes  (Brueggeman  and  Grialou. 
2001).  As  snow  accumulates,  ringed 
seals  excavate  lairs  in  snowdrifts 
surrounding  their  breathing  holes, 
which  they  use  for  resting  and  for  the 
birth  and  nursing  of  their  single  pups  in 
late  March  to  May  (McLaren.  1958: 
Smith  and  Stirling.  1975:  Kelly  and 
Quakenbush.  1990).  Pups  have  been 
observed  to  enter  the  water,  dive  to  over 
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10  m  (32.8  ft),  and  return  to  the  lair  as 
early  as  10  days  after  birth  (Brendan 
Kelly,  personal  communication.  June 
2002),  suggesting  pups  can  survive  the 
cold  water  temperatun^s  at  a  ver\'  early 
age.  Mating  occurs  in  late  April  and 
May.  From  mid-May  through  July, 
ringed  seals  haul  out  in  the  open  air  at 
holes  and  along  cracks  to  bask  in  the 
sun  and  molt. 

The  seasonal  distribution  of  ringed 
seals  in  the  Beaufort  Sea  is  affected  by 
a  number  of  factors  but  a  consistent 
pattern  of  seal  use  has  been  documented 
since  monitoring  began  over  20  years 
ago  by  using  aerial  surveys.  Seal 
densities  have  historically  been 
substantially  lower  in  the  western  than 
the  eastern  part  of  the  Beaufort  Sea 
(Burns  and  Kelly.  1982:  Kelly.  1988). 
Frost  et  al.  (1999)  reported  consistently 
lower  ringed  seal  densities  in  the 
western  versus  eastern  sectors  they 
surveyed  in  the  Beaufort  Sea  during 
1996,'l997,  and  1998.  The  relatively 
low  densities  appear  to  be  related  to 
much  of  the  area  occurring  between  the 
shore  and  the  barrier  islands,  which  is 
generally  shallow.  This  area  of 
historically  low  ringed  seal  density  is 
also  the  focus  for  much  of  the  recent  on- 
ice  seismic  surveys. 

The  estimated  number  of  ringed  seals 
likely  to  be  in  the  846-square  mile 
(2,190  km^)  activity  area  is  less  than 
3,900  animals.  This  estimate  is  based  on 
a  density  of  1.73  seals  per  km-,  which 
was  derived  from  the  most  current  aerial 
surveys  of  the  region.  Frost  and  Lowry 
(1999)  reported  an  observed  density  of 
0.61  ringed  seals  per  km-  on  the  fast  ice 
from  aerial  surveys  conducted  in  spring 
1997  of  an  area  (Sector  B2)  overlapping 
the  activity  area,  which  is  in  the  range 
of  densities  (0.28-0.66)  reported  for  the 
Northstar  project  from  1997  to  2001 
(Moulton  et  al..  2001).  This  value  (0.61) 
was  adjusted  to  account  for  seals  hauled 
out  but  not  sighted  by  observers  (x  1.22, 
based  on  Frost  et  al.  (1988))  and  seals 
not  hauled  out  during  the  surveys  (x 
2.33.  based  on  Kelly  and  Quakenbush 
(1990))  to  obtain  the  density  of  1.73 
seals/km^.  This  estimate  covered  an  area 
from  the  coast  to  about  2-20  miles 
beyond  the  activity  area,  and  it  assumed 
that  habitat  conditions  were  uniform 
and.  therefore,  it  was  not  adjusted  for 
water  depth.  Since  a  high  proportion  (< 
60  percent)  of  the  activity  area  is  within 
water  less  than  3  m  (9.8  ft)  deep,  which 
Moulton  et  al.  (2001)  reported  for 
Northstar  supported  about  five  times 
fewer  seals  (0.12  0.13  seals/km^)  than 
the  0.61  seals  reported  by  Frost  and 
Lowry,  the  actual  number  of  ringed 
seals  is  probably  closer  to  slightly  more 
than  half  of  the  3.900  seals  or  about 
2,000  seals.  This  estimate  is  calculated 


as  follows:  (1)  1,314  km^  x  0.13  x  1,22 
X  2.33  =  486  seals  in  area  having  water 
depths  of  0-3  meter  (60  percent)  in 
activity  area;  (2)  876  km^  x  0.61  x  1.22 
•x  2.33  =  1,519  seals  in  area  having  water 
depths  over  3  meters  (40  percent)  in 
activity  area;  and  (3)  combining  the  two 
numbers  gives  an  estimate  of  2,005  seals 
or  approximately  2,000  for  the  entire 
activity  area.  Obser\'ed  densities  of 
ringed  seals  reported  over  15  years  ago 
in  the  region  of  the  activity  area  from 
1985  through  1987  (0.85,  1.09,  and  1.11 
seals  per  km2)  were  not  used  in  this 
analysis,  since  an  estimate  was  available 
within  the  last  five  years  (Frost  and 
Lowr\'.  1999). 

The  bearded  seal  inhabits  the  Bering. 
Chukchi,  and  Beaufort  seas  (Burns  and 
Frost,  1979)  Numbers  are  considerably 
higher  in  the  Bering  and  Chukchi  seas, 
particularly  during  winter  and  early 
spring.  Early  estimates  of  bearded  seals 
in  the  Bering  and  Chukchi  seas  range 
from  250,000  to  300,000  (Popov,  1976: 
Burns.  1981).  Reliable  estimates  of 
bearded  seal  abundance  in  Alaska 
waters  are  unavailable.  Since  there  is  no 
evidence  of  a  decline  in  the  population, 
the  population  is  presumed  to  be 
healthy.  Bearded  seals  are  generally 
associated  with  pack  ice  and  only  rarely 
use  shorefast  ice  (Burns  and  Harbo. 
1972).  Bearded  seals  occasionally  have 
been  observed  maintaining  breathing 
holes  in  annual  ice  and  even  hauling 
out  from  holes  used  by  ringed  seals 
(Mansfield,  1967:  Stirling  and  Smith, 
1977).  However,  since  bearded  seals  are 
normally  found  in  broken  ice  that  is 
unstable  for  on-ice  seismic  operation, 
bearded  seals  will  be  rarely  encountered 
during  seismic  operations, 

There  are  no  reliable  estimates  for 
bearded  seals  in  the  Beaufort  Sea  or  in 
the  activity  area  (Angliss  et  al.,  2001), 
but  recent  surveys  show  that  few 
bearded  seals  inhabit  the  activity  area 
during  December  through  May.  An 
indication  of  their  low  numbers  is 
provided  by  the  results  of  aerial  surveys 
conducted  east  of  the  activity  area  near 
the  Northstar  and  Liberty  development 
sites.  Three  to  18  bearded  seals  were 
observed  in  these  areas  compar^  to 
1,911  to  2,251  ringed  seals  in  the  spring 
of  1999  through  2001  (Moulton  et  al,. 
2001;  Moulton  and  Elliott  2000: 
Moulton  et  al..  2000).  Similarly  small 
numbers  of  bearded  seals  would  be 
expected  to  occur  in  the  activity  area, 
where  habitat  is  even  less  favorable 
because  of  the  high  proportion  of 
shallow  water  area 

Potential  Efiects  on  Marine  Mammal.s 

NMFS  and  CPA  anticipate  that  only 
small  numbers  of  ringed  seals  and,  if 
encountered,  very  small  numbers  of 


bearded  seals  will  be  affected.  Any  takes 
that  occur  would  result  from  short-term 
disturbances  by  noise  and  physical 
activity  associated  with  on-ice  seismic 
operations.  While  operations  have  the 
potential  to  disturb  and  temporarily 
displace  some  seals,  any  impacts  will 
likely  be  confined  to  small  numbers  of 
seals  in  the  immediate  vicinity  of  the 
activities. 

Burns  and  Kelly  (1982)  concluded 
that  displacement  of  ringed  seals  in 
close  proximity  (within  150  m  (492  ft)) 
to  seismic  lines  does  occur,  and  ringed 
seal  pupping  in  shorefast  ice  habitats 
within  this  distance  of  an  on-ice  shot 
line  in  favorable  ringed  seal  habitat  are 
likely  to  be  disturbed  by  vibroseis 
operations.  However,  considering  (1)  the 
limited  area  of  seismic  surveys,  (2) 

the  non-random  distribution  of  ringed 
seals,  (3)  avoidance  by  seismic  operator 
of  optimal  seal  habitat  (i.e.,  areas  of 
extensive  pressure  ridging  and  snow 
accumulation)  due  to  safety  and 
operational  constraints, (4)  occurrence  of 
most  of  the  on-ice  seismic  sun'eys  in 
shallow  and  near  shore  waters  where 
ringed  seal  densities  are  low,  (5)  the 
relatively  large  size  of  the  ringed  seal 
population  in  the  Beaufort  Sea  and 
throughout  Alaska,  and  (6)  the  lack  of 
evidence  of  on-ice  seismic  activity 
negatively  affecting  the  reproductive 
viability  or  distribution  of  the  ringed 
seal  population,  the  disturbance  is  not 
likely  to  have  any  effect  on  the  ringed 
or  bearded  seal  populations  as  a  whole. 

Aerial  sun'ey  data  •ollected  from 
1985  to  1987  and  1997  indicate  that 
ringed  seal  densities  in  the  fast  ice  of 
the  region  of  the  activity  area  as  well  as 
among  different  section  of  the  Beaufort 
Sea  are  highly  variable  among  years 
(Frost  et  al..  1999).  The  reported  inter- 
annual  variability  in  overall  average 
density  during  these  years  in  the  region 
of  the  activity  area  was  0,61  to  1.11  seals 
per  km^.  Based  on  an  estimated  rate  of 
temporary'  displacement  determined  by 
Bums  (1981)  of  0.6  ringed  seals  per  nm- 
(0.52  per  mile)  of  area  subjected  to 
seismic  activity,  a  maximum  of  833 
seals  could  be  displaced  from  1.600  mi 
(2,575  km)  of  seismic  surveys  assuming 
a  uniform  distribution.  However,  since 
the  distribution  is  not  uniform  and  most 
of  the  activity  area  is  marginal  habitat 
for  ringed  seals,  considerably  fewer 
seals  would  likely  be  temporarily 
displaced  by  the  seismic  operations. 
Furthermore,  the  proposed  seismic 
operations  will  be  concentrated  in  143 
mi^  (378  km^)  or  about  1 7  percent  of  the 
846  mi-  (2,190  km-)  activity  area. 
Consequently,  a  more  accurate 
maximum  limit  of  the  potential  take  of 
ringed  seals  by  the  proposed  seismic 
operations  is  340  (17  percent  x  2000) 
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st-als,  which  would  be  considerably 
higher  than  any  incidental  take  of  seals 
in  birthing  lairs. 

Pup  mortality  could  occur  if  any  of 
these  animals  were  nursing  and 
displacement  was  protracted.  However, 
due  to  mitigation  measures  undertaken 
by  the  industry  and  because  it  is  highly 
unlikely  that  a  nursing  female  would 
abandon  her  pup  given  the  normal 
levels  of  disturbance  from  the  proposed 
activities  and  the  typical  movement 
patterns  of  ringed  seal  pups  among 
different  holes  as  reported  by  Lydersen 
and  Hammill  (1993).  pup  mortality  is 
unlikely.  Similarly.  Kelly  and 
Quakenbush  (1990)  observed  that  radio- 
tagged  seals  used  as  many  as  four  lairs 
spaced  as  far  as  3,437  m  (11.276  ft) 
apart,  with  mean  distances  for  males 
equaling  1.997  m  (6.552  ft)  and  for 
females  634  m  (2.080  ft).  In  addition, 
seals  have  multiple  breathing  holes. 
Pups  may  use  more  holes  than  adults 
(mean  8.7).  but  the  holes  are  generally 
closer  together  (Lydersen  and  Hammill, 
1993).  Holes  have  been  found  as  far 
apart  as  0.9  km  (0.56  mi).  This  pattern 
of  use  indicates  that  adult  seals  and 
pups  can  move  away  from  seismic 
activities,  particularly  since  the  seismic 
equipment  does  not  remain  in  any 
specific  area  for  a  prolonged  time.  Given 
the  small  proportion  (<1  percent)  of  the 
population  potentially  disturbed  by  the 
proposed  activity,  impacts  are  expected 
to  be  negligible  for  the  overall  ringed 
and  also  bearded  seal  populations. 

Masking  effects  Hh  pinniped 
vocalizations  and  other  natural  sounds 
are  expected  to  be  limited.  Although 
pulse  repetition  rates  will  be  high 
during  vibroseis  surveys,  the  source 
levels  of  those  pulses  will  be 
considerably  lower  than  during  open- 
water  seismic  surveys.  This  will 
considerably  reduce  the  potential  for 

IILIskillL' 

P.iiiiih.ii  Lffects  on  Subsistence 

Residents  of  the  village  of  Nuiqsut  are 
the  primary  subsistence  users  in  the 
activity  area.  The  subsistence  harvest 
during  winter  and  spring  is  primarily 
ringed  seals,  but  during  the  open-water 
period  both  ringed  and  bearded  seals  are 
taken.  Nuiqsut  hunters  may  hunt  year 
round;  however,  in  more  recent  years 
most  of  the  harvest  has  been  in  open 
water  instead  of  the  more  difficult 
hunting  of  seals  at  holes  and  lairs 
(McLaren.  1958;  Nelson,  1969).  The 
most  important  area  for  Nuiqsut  hunters 
is  off  the  Colville  River  Delta,  between 
Fish  Oeek  and  Pingok  Island,  which 
corresponds  to  approximately  the 
eastern  half  to  the  activity  area.  Seal 
hunting  occurs  in  this  area  by  snow 
machine  before  spring  break-up  and  by 


boat  during  summer.  Subsistence 
patterns  are  reflected  in  harvest  data 
collected  in  1992  where  Nuiqsut 
hunters  harvested  22  of  24  ringed  seals 
and  all  16  bearded  seals  during  the  open 
water  season  from  )uly  to  October 
(Fuller  and  George,  1997).  Only  a  small 
number  of  ringed  seals  was  harvested 
during  the  winter  to  early  spring  period, 
which  corresponds  to  the  time  of  the 
proposed  on-ice  seismic  operations. 

Based  on  harvest  patterns  and  other 
factors,  on-ice  seismic  operations  in  the 
activity  area  are  not  expected  to  have  an 
unmitigable  adverse  impact  on 
subsistence  uses  of  ringed  and  bearded 
seals  because: 

(1)  Operations  would  end  before 
spring  breakup,  after  which  subsistence 
hunters  harvest  most  of  their  seals. 

(2)  Operations  would  temporarily 
displace  relatively  few  seals,  since  most 
of  the  habitat  in  the  activity  area  is 
marginal  to  poor  and  supports  relatively 
low  densities  of  seals  during  winter. 
Displaced  seals  would  likely  move  a 
short  distance  and  remain  in  the  area  for 
potential  harvest  by  native  hunters 
(Frost  and  Lowry.  1988:  Kelly  e3.  1988). 

(3)  The  area  where  seismic  operations 
would  be  conducted  is  small  compared 
to  the  large  Beaufort  Sea  subsistence 
hunting  area  associated  with  the 
extremely  wide  distribution  of  ringed 
seals. 

In  order  to  ensure  the  least  practicable 
adverse  impact  on  the  species  and  the 
subsistence  use  of  ringed  seals,  all 
activities  will  be  conducted  as  far  as 
practicable  from  any  observed  ringed 
seal  structure,  and  crews  will  be 
required  to  avoid  hunters  and  the 
locations  of  any  seals  being  hunted  in 
the  activity  area,  whenever  possible. 
Finally,  the  applicant  will  consult  with 
subsistence  hunters  of  Nuiqsut  and 
provide  the  community,  the  North  Slope 
Borough,  and  the  Inupiat  Community  of 
the  North  Slope  with  information  about 
its  planned  activities  (timing  and  extent) 
before  initiating  any  on-ice  seismic 
activities. 

Mitigation 

Similar  to  work  in  previous  years. 
NMFS  expects  the  following  mitigation 
will  be  undertaken  by  the  applicant  to 
ensure  that  any  taking  will  be  at  the 
lowest  level  practicable.  All  activities 
will  be  required  to  be  conducted  in  a 
manner  that  minimizes  adverse  effects 
on  ringed  and  bearded  seals  and  their 
habitat.  Activities  must  be  conducted  as 
far  as  practicable  from  any  observed 
ringed  seals  or  ringed  seal  lair.  For 
example,  no  energy  source  may  be 
placed  over  an  observed  ringed  seal  lair 
and  only  vibrator-type  energy-source 
equipment  will  be  used.  Seismic  crews 


will  receive  training  so  that  they  can 
recognize  potential  ringed  seal  lairs  and 
adjust  their  seismic  operations. 
Furthermore,  if  seismic  operations  go 
beyond  March  20,  2003  in  waters  deeper 
than  3  m  (9.8  ft),  a  survey  using  trained 
dogs  will  be  completed  to  identify 
active  seal  holes/  birthing  lairs  or  hole/ 
lair  habitats  so  they  can  be  avoided  by 
seismic  operations  to  the  greatest  extent 
practicable.  If  trained  dogs  are  not 
available,  then  potential  habitat  will  be 
identified  by  trained  marine  mammal 
biologists  based  on  the  characteristics  of 
the  ice  (i.e.,  deformation,  cracks,  etc.). 

Monitoring  and  Reporting 

Ringed  seal  pupping  occurs  in  lairs 
from  late  March  to  mid-to-late  April 
(Smith  and  Hammill.  1981).  Prior  to 
commencing  on-ice  seismic  surveys 
after  March  20"'  .  a  survey  usjng 
experienced  field  personnel  and  trained 
dogs  will  be  conducted  to  identify 
potential  seal  structures  along  the 
planned  on-ice  seismic  transmission 
routes.  The  seal  structure  survey  will  be 
conducted  before  selection  of  precise 
transit  routes  to  ensure  that  seals, 
particularly  pups,  are  not  injured  by 
equipment.  The  locations  of  all  seal 
structures  will  be  recorded  by  Global 
Positioning  System  (GPS),  staked,  and 
flagged  with  surveyor's  tape.  Sur\'eys 
will  be  conducted  150  m  (492  ft)  to  each 
side  of  the  transit  routes.  Actual  width 
of  route  may  vary  depending  on  wind 
speed  and  direction,  which  strongly 
influence  the  efficiency  and 
effectiveness  of  dogs  locating  seal 
structures.  Survey  will  only  be 
conducted  in  the  portions  of  the  activity 
area  where  water  depths  exceed  3  m  (9.8 
ft).  Few,  if  any,  seals  inhabit  ice-covered 
waters  below  3  m  (9.8  ft)  due  to  water 
freezing  to  the  bottom  or  poor  prey 
availability  caused  by  the  limited 
amount  of  ice-free  water. 

The  level  of  take,  while  anticipated  to 
be  negligible,  will  be  assessed  by 
conducting  a  second  seal  structure 
survey  immediately  after  the  end  of  the 
seismic  surveys.  A  single  on-ice  survey 
will  be  conducted  by  biologists  on 
snowmachines  using  a  GPS  to  relocate 
and  determine  the  status  of  seal 
structures  located  during  the  initial 
survey.  The  status  (active  vs.  inactive)  of 
each  structure  will  be  determined  to 
assess  the  level  of  incidental  take  by 
seismic  operations.  The  number  of 
active  seal  structures  abandoned 
between  the  initial  survey  and  the  final 
survey  will  be  the  basis  for  enumerating 
take,  if  dogs  are  not  available  for  the 
initial  survey,  take  will  be  determined 
by  using  observed  densities  of  seal  on 
ice  reported  by  Moulton  et  al.  (2001)  for 
the  Northstar  project,  which  is 
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approximately  20  nm  (37  km)  from  the 
eastern  edge  of  the  proposed  activity 
area. 

In  the  event  that  seismic  surveys  can 
be  completed  in  that  portion  of  the 
activity  area  deeper  than  3  m  (9.8  ft) 
before  mid-March,  no  field  surveys 
would  be  conducted  of  seal  structures. 
Under  this  scenario,  surveys  would  be 
completed  before  pups  are  born  and 
disturbance  would  be  negligible 
Therefore,  take  ostimates  would  be 
determined  for  only  that  portion  r)f  the 
activity  area  exposed  to  seismic  surveys 
ajfter  March  20.  which  would  be  in 
water  3  m  (9.8  ft)  or  less  deep.  Take  for 
this  area  would  be  estimated  by  using 
the  observed  density  (13/100  km2) 
reported  by  Moulton  et  al.  (2001)  for 
water  depths  between  0  to  3  m  (0  to  9.8 
ft)  in  the  Northstar  project  area,  which 
is  the  only  source  of  a  density  estimate 
stratified  by  water  depth  for  the 
Beaufort  Sea.  This  would  be  an 
overestimation  requiring  a  substantial 
downward  adjustment  to  reflect  the 
actual  take  of  seals  using  lairs,  since  few 
if  any  of  the  structures  in  these  water 
depths  would  be  used  for  birthing,  and 
Moulton  et  al.  (2001)  estimate  includes 
all  seals. 

This  monitoring  program  was 
reviewed  at  the  fall  2002  on-ice  meeting 
sponsored  by  the  National  Marine 
Mammal  Laboratory,  NMFS  in  Seattle 
and  found  acceptable. 

An  annual  report  must  be  submitted 
to  NMFS  within  90  days  of  completing 
the  year's  activities. 

National  Environmental  Policy  Act 
(NEPA) 

As  a  result  of  the  information 
provided  in  EAs  prepared  in  1993  and 
1998  for  winter  seismic  activities. 
NOAA  concluded  that  implementation 
of  either  the  preferred  alternative  or 
other  alternatives  identified  in  the  EA 
would  not  have  a  significant  impact  on 
the  human  environment.  Therefore,  an 
Environmental  Impact  Statement  was 
not  prepared.  Accordingly,  because  the 
proposed  action  discussed  in  this 
document  is  not  substantially  different 
from  the  1992  and  1998  actions,  and 
because  a  reference  search  has  indicated 
that  no  significant  new  scientific 
information  or  analyses  have  been 
developed  in  the  past  several  years 
significant  enough  to  warrant  new 
NEPA  documentation,  thi.'i  action  is 
categorically  excluded  from  further 
review  under  NOAA  Administrative 
Order  216-6.  A  copy  of  the  1998  EA  and 
F(  )\'^I  IS  .ivailable  upon  request  (see 
ADDRESSES). 


Endangered  Species  Act  (ESA) 

N.MFb  hdi  determined  that  no  species 
listed  as  threatened  or  endangered 
under  the  ESA  will  be  affected  by 
issuing  an  authorization  under  section 
101(a)(5)(D)  of  the  MMPA. 

Preliminary  Determinations 

The  anticipated  impact  oi  winter 
seismic  activities  on  the  species  or  stock 
of  ringed  and  bearded  seals  is  expected 
to  be  negligible  for  the  following 
reasons: 

(1)  The  activity  area  supports  a  small 
proportion  {<!  percent)  of  the  ringed 
.seal  populations  in  the  Beaufort  Sea; 

(2)  Most  of  the  winter-run  seismic 
lines  will  be  on  ice  over  shallow  water 
where  ringed  seals  are  absent  or  present 
in  very  low  abundance.  Over  60  percent 
of  the  activity  area  is  near  shore  and/or 
in  water  less  than  3  m  (9.8  ft)  deep, 
which  is  generally  considered  poor  seal 
habitat.  Moulton  et  al.  (2001)  reported 
that  only  6  percent  of  660  ringed  seals 
observed  on  ice  in  the  Northstar  project 
area  were  in  water  between  0  to  3  m  (0 
to  9.8  ft)deep. 

(3)  Seismic  operators  will  avoid 
moderate  and  large  pressure  ridges, 
where  seal  and  pupping  lairs  are  likely 
to  be  most  numerous,  for  reasons  of 
safety  and  because  of  normal     - 
operational  constraints; 

(4)  Many  of  the  on-ice  seismic  lines 
and  connecting  ice  roads  will  be  laid 
out  and  explored  during  |anuar\'  and 
Februan."  when  many  ringed  seals  are 
still  transient  and  considerably  before 
the  spring  pupping  season; 

(5)  The  sounds  from  energy  produced 
by  vibrators  used  during  on-ice  seismic 
programs  typically  are  at  frequencies 
well  below  those  used  by  ringed  seals  to 
communicate  (1000  Hz).  Thus,  ringed 
seal  hearing  is  not  likely  to  be  very  good 
at  those  frequencies  and  seismic  sounds 
are  not  likely  to  have  strong  masking 
effects  on  ringed  seal  calls.  This  effect 

is  further  moderated  by  the  quiet 
intervals  between  seismic  energy 
transmissions. 

(6)  There  has  been  no  major 
displacement  of  seals  away  from  on-ice 
seismic  operations  (Frost  and  Lowry, 
1988).  Further  confirmation  of  this  lack 
of  major  response  to  industrial  activity 
is  illustrated  by  the  fact  that  there  has 
been  no  major  displacement  of  seals 
near  the  Northstar  Project.  Studies  at 
Northstar  have  shown  a  continued 
presence  of  ringed  seals  throughout 
winter  and  creation  of  new  seal 
structures  (Williams  et  at.  2001). 

(7)  Although  seals  may  abandon 
structures  near  seismic  activity,  studies 
have  not  demonstrated  a  cause  and 
effect  relationship  between 


abandonment  and  .seismit  actiN  it\  or 
biologically  significant  impact  on  ringed 
seals.  Studies  by  Williams  et  al.  (2001), 
Kelley  et  al.  (1986,  1988)  and  Kelly  and 
Quakenbush  (1990)  have  shown  that 
abandonment  of  holes  and  lairs  and 
establishment  or  re-occupancy  of  new 
ones  is  an  ongoing  natural  occurrence, 
with  or  without  human  presence,  Link 
et  al.  (1999)  compared  ringed  seal 
densities  between  areas  with  and 
without  vibroseis  activity  and  found 
densities  were  highly  variable  within 
each  area  and  inconsistent  between 
areas  (densities  were  lower  for  5  days, 
equal  for  1  day,  and  higher  for  1  day  in 
vibroseis  area),  suggesting  other  factors 
beyond  the  seismic  activity  likely 
influenced  seal  use  patterns. 
Consequently,  a  wide  variety  of  natural 
factors  influence  this  patterns  of  seal 
use  including  time  of  day.  weather, 
season,  ice  deformation,  ice  thickness, 
accumulation  of  snow,  food  availability 
and  predators  as  well  as  ring  seal 
behavior  and  populations  dynamics. 

In  winter,  bearded  seals  are  restricted 
to  cracks,  broken  ice.  and  other 
openings  in  the  ice.  On-ice  seismic 
operations  avoid  those  areas  for  safety 
reasons.  Therefore,  any  exposure  of 
bearded  seals  to  on-ice  seismic 
operations  would  be  limited  to  distant 
and  transient  exposure.  Bearded  seals 
exposed  to  a  distant  on-ice  seismic 
operation  might  dive  into  the  water. 
Consequently,  no  significant  effects  on 
individual  bearded  seals  or  their 
population  are  expected,  and  the 
number  of  individuals  that  might  be 
temporarily  disturbed  would  be  ver\' 
low, 

As  a  result,  CPA  believes  the  effects 
of  on-ice  seismic  are  expected  to  be 
limited  to  short-term  and  localized 
behavioral  changes  involving  relatively 
small  numbers  of  seals.  As  NMFS  came 
to  a  similar  finding  in  the  EA  prepared 
in  1998  for  on-ice  seismic  activity  in  the 
Beaufort  Sea,  NMFS  has  preliminarily 
determined  that  these  changes  in 
behavior  are  expected  to  be  negligible 
(NMFS.  1998).  Therefore,  the  potential 
effects  of  the  proposed  on-ice  seismic 
operations  during  2003  are  unlikely  to 
result  in  more  than  small  numbers  of 
seals  being  affected,  have  no  more  than 
a  negligible  impact  on  ringed  and 
bearded  seal  stocks  and  not  have  an 
unmitigable  adverse  impact  on 
subsistence  uses  of  these  two  species. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  and  inf  •      ■ 
concerning  this  request  (set  addresses. 
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Dated:  Uw.ember  19.  20O2. 
Laurie  K.  Alien, 

Adirifi  Deputy  Ditvctor.  Office  of  Protected 
Resources.  National  Marine  Fisheries  Senice 
IFR  Do(    o:i-32H46  Filed  12-27-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

New  England  Fishery  Management 
Council,  Public  Meetings 

AutNcv:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

A( HON;  Notice  of  public  meetings. 


SUMMARY:  The  New  England  Fishery 
Mdnajjtunent  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Research  Steering  Committee. 
Groundfish  Oversight  Committee  and 
Social  Science  Advisory  Committee  in 
[anuary.  2003  to  consider  actions 
affef:ting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held 
between  lanuarv  14-24.  2003.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times 

aooRESSES:  The  meetings  will  be  held 
III  Wakefield.  Mansfield,  and  Westnn, 
MA.  See  SUPPLEMENTARY  INFORMATION 
for  specific  locations. 

Council  address:  New  England 
Fishery  Management  Council.  50  Water 
Street.  Mill  2.  Newburvport.  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard.  Executive  Director.  New 
England  Fishery  Management  Council 
(978)  465-0492' 

SUPPLtMt  NfARV   INFORMATION 
McflniL;  I), lies  .iiui    \'j.i-nilas 

Tucsduy.  Ituiuaiy  H.  JUU3.  9:30  a.m. 
Research  Steering  Committee  Meeting. 

Location:  Sheraton  Colonial.  One 
Audubon  Road,  Wakefield.  MA  01880; 
telephone:  (781)  245-9300. 

The  committee  will  receive  an  update 
on  the  status  of  current  projects,  recent 
contract  awards  and  funding  for  the 
NOAA  Fisheries  Cooperative  Research 
Partners  Initiative,  including  progress 
on  the  development  of  a  Request  for 
Proposals  concerning  fisheries  habitat 
research.  They  will  discuss  the 
development  of  procedures  for  tracking 


cooperative  research  pru)ects, 
evaluation  of  final  reports,  and 
particularly  the  integration  of  results 
into  the  management  process.  There 
will  be  discussicm  of  the  status  of  the 
experimental  fishing  permit  program,  if 
time  allows. 

Wednesday.  January  22.  2003.  9:30 
a.m.  Groundfish  Oversight  Committee 
Meeting. 

Location:  Holidav  Inn.  31  Hampshire 
Street.  Mansfield,  MA  02048;  telephone: 
(508) 339-2200. 

The  Groundfish  Oversight  Committee 
will  meet  to  consider  a  number  of  issues 
related  to  the  development  of 
Amendment  13  to  the  Northeast 
Multispet:ies  Fishery  Management  Plan 
(FMP).  They  will  review  timelines  for 
continued  development  of  the 
amendment  and  will  plan  the  actions 
that  must  be  taken  in  order  to  meet  a 
May  1.  2004  implementation  date.  This 
review  will  include  a  discussion  of  the 
analysis  of  different  rebuilding  time 
periods  and  the  alternatives  that  will  be 
considered  under  each  alternative.  This 
discussion  may  include  development  of 
recommendations  to  the  Council  to 
eliminate  management  alternatives  from 
further  consideration.  The  Committee 
will  also  work  on  additional  details  for 
the  total  allowable  catch  alternatives 
and  the  implementation  of  a  resource 
sharing  understanding  with  Canada  for 
transboundary  stocks  of  cod,  haddock, 
and  yellowtail.  The  Committee  will 
review  information  on  bycatch  of 
groundfish  in  a  proposed  whiting  grate 
fishery  and  will  develop  a 
recommendation  to  the  Council  for 
Framework  38.  the  action  that  will 
implement  that  fisher\'.  Finally,  the 
Committee  may  develop  suggestions  for 
a  days  at  sea  (DAS)  leasing  program  that 
the  Council  may  ask  the  NMFS  to 
implement  in  advance  of  the  adoption 
of  Amendment  13. 

Friday.  January  24.  2003.  10  a.m. 
Social  Science  Advisory  Committee 
Meeting. 

Location:  Weston  Public  Library.  87 
School  Street.  Weston.  MA  02493; 
telephone:  (781)  893-3312. 

The  committee  will  meet  to  discuss 
how  to  assist  the  Council  in  the 
development  of  amendments  to  the 
Monkfish  and  Groundfish  FMPs.  They 
will  also  discuss  and  possibly  develop 
comments  on  the  Scallop  Draft 
Supplementary  Environmental  Impact 
Statement;  elect  a  Chair.  Vice  Chair  and 
discuss  organizational  issues. 

Althougn  non-emergency  issues  not 
contained  in  these  agendas  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  these  meetings.  Action 
will  be  restricted  to  those  issues 


specitically  iistud  in  itus  notui"  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Act.  provided  the  public  has 
been  notified  of  the  Councils  intent  to 
take  final  action  to  address  the 
emergency. 

S()c(  i.il   \i  <  iinuTiodations  . 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  ).  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  mw:;mg  dates. 

Dated:  Dw:ember  24.  2002. 
|ohn  H.  Dunnigan. 

Director.  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Serx'ice. 
IFR  Doc.  02-32951  Filed  12-27-02:  9:30  am) 
BILUNG  CODE  3S10-23-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID    120902B] 

Marine  Mammals:  File  No  848-1335 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION;  issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Thf  Honolulu  Laboratory.  Southwest 
Fisheries  Science  Center,  2570  Dole 
Street.  Honolulu,  Hawaii  96822-2396 
(Dr.  George  Antonelis.  Jr..  Principal 
Investigator),  has  been  issued  an 
amendment  to  scientific  research  Permit 
No.  848-1335-09  to  extend  the 
expiration  date  through  May  31.  2003. 
ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division.  Office  of  Protected  Resources, 
NMFS.  1315  East-West  Highway.  Room 
13705.  Silver  Spring.  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376; 

Southwest  Region,  NMFS,  501  West 
Ocean  Blvd..  Suite  4200,  Long  Beach. 
CA  90802-4213;  phone  (562)980-4001; 
fax  (562)980-4018;  and 

Protected  Species  Program 
Coordinator.  Pacific  Islands  Area  Office. 
NMFS,  1601  Kapiolani  Blvd.,  Rm.  1110. 
Honolulu.  HI  96814-4700;  phone 
(808)973-201',    fix  (808)973-2941). 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Sloan  or  Ruth  Johnson.  (301)713- 
2289. 
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SUPPLEMENTARY  INFORMATION:  The 
rccjuottnl  amendment  has  been  granted 
uiiiltT  the  authority  of  the  Marine 
Mrtiinnal  Protection  Act  of  1972.  as 
am«'!ui.'(i  {16  US.C.  1361  et  seq).  the 
pro\  isiniis  nf  §  216.39  of  the  Regulations 
Governmg  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973.  as 
amended  (ESA;  16  US.C.  1531  et  seq.}. 
the  provisions  of  §  222.306  of  the 
regulation,'^  governing  the  taking, 
importing,  and  e.xporting  oi  endangered 
and  threatened  species  (50  CFR  parts 
222-226). 

Issuance  of  this  amendment,  as 
required  bv  the  ESA  was  based  on  a 
finding  that  .such  permit:  (1)  Was 
applied  for  in  good  faith:  (2)  will  not 
operate  to  the  disadvantage  nf  the 
endangered  species  which  is  the  subject 
of  this  permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  December  23,  2002. 
fill  Lewandowski, 

Acting  Chief.  Permits.  Conservation  and 
Education  Division.  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service 
IFR  Doc.  02-32847  Filed  12-27-02;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  an  Import  Limit  and 
a  Sublimit  for  Certain  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Belarus 

December  23.  2002. 

AGENCY:  Committee  for  the 

Imfiiementation  of  Textile  Agreements 

ICITA). 

ACTION:  Issuing  a  directive  to  the 

commissioner  of  customs  establishing  a 

limit  and  a  sublimit. 

EFFECTIVE  DATE:  Idnuarv  1    :i003 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  [-"reeman,  Interiidtinnal  Trade 
Specialist.  Offii  e  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Clustoms  port. 
call  (20i^  927-5850,  or  refer  to  the  U.S. 
Customs  Web  site  at  http:// 
wwvwcustoms.gov.  For  information  on 
embargoes  and  auota  re-openings.  reler 
to  the  Office  of  Textiles  and  Apparel 
welisiti'  ,i\  htip  ' '(itfxd  itii  doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 


Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  Bilateral  Textile  Memorandum  of 
I  nderstanding  dated  February  17.  2000. 
as  extended  on  December  20.  2002, 
between  the  Governments  of  the  United 
States  and  Belarus  establishes  a  limit 
and  a  sublimit  for  Category  622  and 
Sub-Category  622-L,  respectively,  for 
the  period  lanuary  1 .  2003  through 
lanuan.'  31.  2003.' 

This  limit  and  sublimit  may  be 
re\ised  if  Belarus  bee omes  a  member  of 
the  World  Trade  Organization  (WTO) 
and  the  United  States  applies  the  WTO 
agreement  to  Belarus. 

In  the  letter  published  below,  the 
C'hairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limit  and  sublimit.  A  description  of 
the  textile  and  apparel  categories  in 
terms  of  HTS  numbers  is  available  in 
the  C:C)RRELA'T'ION:  Textile  and 
Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  66  FR  65178.  published  on 
December  18,  2001).  Information 
regarding  the  availabilitv  of  the  2003 
CnRRELATlON  will  be  published  in  the 
Federal  Regi.ster  at  a  later  date. 

Philip  |.  Martelio. 

Acting  Chairman.  Committee  for  the 

Implementation  of  Textile  Agreements. 

rommittee  for  the  Implpmentation  i)f Tfxlile 
.X^reements 

December  23,  2002. 

Commissioner  of  Customs,  Department  of 
the  Treasury.  Washington.  DC  20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972.  as  amended;  you  are 
directed  to  prohibit,  effective  on  January  1. 
2003.  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  glass  fiber 
fabric  products  in  Category  622,  produced  or 
manufactured  in  Belarus  and  exported  during 
the  one-month  period  beginning  on  January 
1.  2003  and  extending  through  January  31, 
2003,  in  excess  of  1,163,280  square  meters  of 
which  not  more  than  101.155  square  meters 
shall  be  in  Category  622-L  ^ 

Products  in  the  above  category  and  sub- 
category exported  during  2002  shall  be 
charged  to  the  applicable  category  limit  and 
sublimit  for  that  year  (see  directive  dated 
October  19.  2001)  to  the  extent  of  any 
unfilled  balance.  In  the  event  the  limit  and 
sublimit  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limit  and 
sublimit  set  forth  in  this  directive. 

The  limit  and  sublimit  set  forth  above  are 
subject  to  adjustment  pursuant  to  the  current 


bilateral  agreement  between  the  Government* 
of  the  United  States  and  Belarus. 

This  limit  and  sublimit  may  be  revised  if 
Belarus  becomes  a  member  of  the  World 
Trade  Organization  (WTO)  and  the  United 
States  applies  the  WTO  agreement  to  Belarus 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  enlry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Philip  J.  Martello, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc  02-32820  Filed  12-27-02;  8:45  am] 
BI^..IMG  CODF  3f'-  DC   f 


1  Category  622-L:  only  HTS  numbers 
7019.51.90tO,  7019.52.4010.  7019.52.9010. 
7019.59.4010.  and  7019.59.9010. 


COMMITTEE  FOR  THE 

IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Denial  of  Particlpatton  in  the  Specie: 
Access  Program 

AGENCY:  Cummittee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  suspending 

participation  in  the  Special  Access 

Program. 

EFFECTTVE  DATE'  '""•:"-.■  ■"    pon-a 
FOR  FURTHER  I^FORMAT(0^  COK^ACT: 
Richard  Stetson,  bitemational  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  has  determined  that  Fieldston 
Clothes,  Inc.  has  violated  the 
requirements  for  participation  in  the 
Special  Access  Program  and  has 
suspended  Fieldston  Clothes.  Inc.  from 
participation  in  the  Program  for  the  one- 
year  period,  January  1.  2003  through 
December  31.  2003' 

Through  the  letter  to  the 
Commissioner  of  Customs  published 
below,  CITA  directs  the  Commissioner 
to  prohibit  entry  of  products  under  the 
Special  Access  Program  by  or  on  behalf 
of  Fieldston  Clothes.  Inc.  during  the 
period  from  January  1 .  2003  through 
December  31,  2003.  and  to  prohibit 
entry  by  or  on  behalf  of  Fieldston 
Clothes.  Inc.  under  the  Special  Access 
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F'rogram  of  products  manufactured  from 
fabric  exported  from  the  United  States 
during  that  period. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474. 
published  on  April  3.  1998. 

Philip  |.  Martello. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Commilti!«  for  the  Implementation  of  Textile 

Agreements. 
Commissioner  of  Customs,  Department  of  the 
Treasury.  Washington.  DC  20229. 
Dear  Commissioner:  The  purpose  of  this 
directive  is  to  notify  you  that  the  Committee 
for  the  Implementation  of  Textile  Agreements 
has  suspended  Fieldston  Clothes,  Inc.  from 
participation  in  the  Special  Access  Program 
for  the  period  from  January  1,  through 
December  31,  2003.  You  are  therefore 
directed  to  prohibit  entry  of  products  under 
the  Special  Access  Program  by  or  on  behalf 
of  Fieldston  Clothes,  Inc.  during  the  period 
from  January  1,  2003  through  December  31, 
2003.  You  are  further  diret  led  to  prohibit 
entry  of  products  under  the  Special  Access 
Program  by  or  on  behalf  of  Fieldston  Clothes, 
Inc.  manufactured  from  fabric  exported  from 
the  United  States  during  the  period  from 
January  1,  2003  through  [)ecember  31,  2003. 

Sincerely. 

Philip  j.  Martello, 

.Acting  Chairman.  Committee  for  the 

Implementation  of  Textile  Agreements. 

IFR  Doc.  02-32950  Filed  12-27-02;  8:45  am) 

BILLING  CODE  3510-OR-P 


DEPARTMENT  OF  DEFENSE 

Departmant  of  the  Air  Force 

Air  University  Board  of  Visitors.  Notice 
of  Meeting 

AGENCY:  Department  of  the  Air  Force, 

action;  Notice  of  meeting. 

summary:  The  Air  Force  Institute  of 
Technology  Subcommittee  of  the  Air 
University  Board  of  Visitors  will  hold 
an  open  meeting  on  16-18  March  2003, 
with  the  first  business  session  beginning 
at  0830  (five  seats  available).  The 
purpose  of  the  meeting  is  to  give  the 
board  an  opportunity  to  review  Air 
Force  Institute  of  Technology's 
educational  programs  and  to  present  to 
the  Commandant  a  report  of  their 
findings  and  recommendations 
concerning  these  programs. 
DATES-  lfi-18  March  2003. 
ADDRESSES:  Commandant's  Conference 
Room,  Building  642.  Wright-Patterson 
Air  For<H  Basn  flhi<> 

FOR  FURTHER  INFORMATION  CONTACT    Ms. 
Beverly  Houtz  in  ihe  Directorate  of 


Resources,  Air  Force  Institute  of 
Technology,  (937) 255-8400  x  3630. 

Pamela  D.  Fitzgerald, 
Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  02-32822  Filed  12-27-02:  8:45  am] 
■HJJNO  CODE  S001-06-U 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Air  University  Board  of  Visitors,  Notice 
of  Meeting 

agency:  Department  of  the  Air  Force. 

lUuUj. 

ACTION:  Notice  of  meeting. 


SUMMARY.  The  Air  University  Board  of 
Visitors  will  hold  an  open  meeting  on 
13-16  April  2003.  with  the  first 
business  session  beginning  at  0830  (five 
seats  available).  The  purpose  of  the 
meeting  is  to  give  the  board  an 
opportunity  to  review  Air  University's 
educational  programs  and  to  present  to 
the  Commandant,  Secretary  of  the  Air 
Force  and  Chief  of  Staff  of  the  Air  Force 
a  report  of  their  findings  and 
recommendations  concerning  these 
programs. 

DATES:  13-16  April  2003. 

ADDRESSES:  Commandant's  Conference 

Room.  Building  800.  Maxwell  Air  Force 

Base.  Alabama 

FOn  FURTHER  INFORMATION  CONTACT:  Dr. 

Dorothy  Reed.  Director  of  Academic 

Affairs.  Air  University  (334)  953-5159. 

Pamela  D.  Fitzgerald, 

.'Mr  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  02-32823  Filed  12-27-02;  8:45  ami 

BtLUNG  COOE  5001 -0»-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Proposed  Collection;  Comment 
Request 

agency:  Department  of  the  Army.  DoD. 
action:  Notice. 


summary;  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Department 
of  the  Army  aiuiounces  a  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 


of  the  burden  ut  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  28, 

ADDRESSES;  Written  comment!,  and 
rt'(  iiiiunciKiations  on  the  proposed 
information  collection  ^h(mi<^  be  sent  to 
Department  of  the  Army.  Operations  & 
Plans  Officer  Mortuary  Affairs  and 
Casualty  Support  Division   PKRSC  f  )M. 
200  Stovall  Street.  Hoffman  i      \  !"I  \ 
Major  Joseph  M.  Girski).  Alexandria.  VA 
22332-0300.  Consideration  will  be 
given  to  all  comments  received  within 
60  days  of  the  date  of  publication  of  this 
nntict^ 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Department  of  the  Army  Reports 
Clearance  Officer  at  (703)  695-5509. 

Title.  Form  Number,  and  OMB 
Number:  Disposition  of  Remains — 
Reimbursable  Basis  and  Request  for 
Payment  of  Funeral  and/or  Interment 
Expense;  DD  Forms  2065  and  1375; 
OMB  Number  0704-0030. 

Needs  and  Uses:  DD  Form  2065 
records  disposition  instructions  and 
costs  for  preparation  and  final 
disposition  of  remains,  DD  Form  1375 
provides  next-of-kin  an  instrument  to 
apply  for  reimbursement  of 
funeral \ interment  expenses.  This 
information  is  used  to  adjudicate  claims 
for  reimbursement  of  these  expenses. 

Affected  Public:  Individuals  Or 
Households. 

Annual  Burden  Hours:  425. 

Number  of  Respondents:  2,450. 

Responses  Per  Respondent:  1 . 

Average  Burden  Per  Response:  20 
minutes  (DD  2065);  10  minutes  (DD 
1375}  minutes. 

Fn'ijii''iu'\'  On  Orr.T^ifin 

SUPPLEMENTARY  INFORMATION:  The  above 
forms  are  initially  prepared  by  luilitary 
authorities  and  presented  to  the  next-of- 
kin  or  sponsor  to  fill-in  the  reimbursable 
costs  or  desired  disposition  of  remains. 
Without  the  information  on  these  forms 
the  government  would  not  be  able  to 
respond  to  the  survivor's  wishes  or 
justify  its  expenses  in  handling  the 
deceased.  Also  available  at  government 
expense  is  transportation  of  the  remains 
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to  a  port  of  entr\  \n  the  United  States 
is  authorized. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  02-32810  Filed  12-27-02;  8:45  am) 

BtUMO  C006  371(M)6-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Proposed  Collection;  Comment 
Request 

AGENCY:  Dppartment  ofthe  Armv   DOD 
action:  Notice. 

SUMMARY:  In  compliance  with  section 
35Ub(cJ(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Department 
of  the  Army  announces  a  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  nf 
information  technology. 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  28, 
2003 

ADDRESSES:  Written  comments  and 
recoinnieiuiations  on  the  proposed 
information  cullection  should  be  sent  tu 
the  U.S.  Total  Army  Personnel 
Command,  Officer  Personnel 
Management  Directorate.  200  Stovall 
Street.  Alexandria.  \'A  22332-0314. 
ATTN;  TAPC-OPD-C  (Annette  Bushj, 
Consideration  will  be  given  to  ail 
comments  received  within  60  days  of 
the  date  of  publication  of  this  notic  e 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Department  of  the  Army  Reports 
Clearance  Officer  at  (703)  695-5509. 
Title.  Associated  Form,  and  OMB 
Number:  Application  and  Agreement 
For  Establishment  of  a  National  Defense 
Cadet  Agreement;  DA  Form  3126-1; 
OMB  Control  Number  0702-0110. 


.Vpeds  a.nci  I  'sf-'s   Educational 
institutions  desiring  to  host  a  National 
Defense  Cadet  Corps  Unit  (NDCC)  may 
apply  bv  using  a  DA  Form  3126-1.  The 
DA  Form  3126-1  documents  the 
agreement  and  becomes  a  contract 
signed  by  both  the  secondary  institution 
and  the  US  Government.  This  form 
[trovides  inf(jrmation  on  the  school's 
facilities  and  states  specific  conditions 
if  a  NDCC  unit  is  placed  at  the 
institution.  The  data  provided  on  the 
applications  is  used  to  determine  which 
school  will  be  selected. 

Affected  Public:  State.  Local,  or  Tribal 
Government;  Not-for-Profit  Institutions. 

Annual  Burdnn  Hours:  35. 

Number  of  Respondents:  35. 

Responses  Per  Respondent:  1. 

.'\yeruge  Burden  Per  Response:  1  hour. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION:  The  DA 
Form  312b-]  is  iniiidtt'd  :)v  the  school 
desiring  to  host  a  unit  and  is 
countersigned  by  a  representative  of  the 
Secretary  of  the  Army  The  contract  is 
necessary  to  establish  a  mutual 
agreement  between  the  secondary 
institution  and  the  U.S.  Government. 
The  Commanding  General,  U.S.  Total 
.\rmy  Personnel  Command,  is 
responsible  for  administering  the  JROTC 
program  and  overall  policy.  Region 
commanders  are  responsible  for 
operating  and  administering  the  JROTC 
training  t  onducted  within  the  areas. 

Luz  U  Ortiz, 

Army  FedemI  Register  Liaison  Officer. 
FR  Doc.  02-32813  Filed  12-27-02:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Proposed  Collection;  Comment 
Request 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  section 
3506ic)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Department 
of  the  Armv  announces  a  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the.quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 


(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Consideration  will  be  given  to  all 
comments  received  bv  February  25, 
2003 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Deputy  Assistant 
Secretary  of  the  Army  for  Defense 
Exports  and  Cooperation,  ATTN: 
SAAL-MP  (Mr.  Paul  Villare),  1777  N. 
Kent  Street.  Suite  8200,  Arlington,  VA 
22209.  Consideration  will  be  given  to  all 
comments  received  within  60  days  of 
the  date  of  publication  of  this  notice. 

FOR  FURTHER  INFORMATiOK  COWTACT:  To 
request  iiKire  ji>;.  t::.(i;,.  ;      :.  ":..- 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Department  of  the  Army  Reports 
Clearance  Officer  at  (703)  695-5509. 

Title,  Associated  Form,  and  OMB 
Number:  International  Militarj-  Student 
Information.  DD  Form  2339,  OMB 
Control  Number  0702\0064. 

Needs  and  Uses:  The  DD  Form  2339 
is  required  in  support  of  international 
military  students. who  are  attending 
training  in  the  United  States  with  the 
Military  Departments  as  part  of  the 
security  assistance  training  program. 
The  DD  Form  2339  is  utilized  in 
gathering  information  on  the 
international  student  prior  to  his/her 
arrival  in  the  United  States  in  order  that 
civilian  and  military'  sponsors  can  be 
assigned  to  assist  the  student  during 
his/her  training. 

Affected  Public:  Individual  or 
Households. 

Annual  Burden  Hours:  90. 

Number  of  Respondents:  3.000. 

Responses  Per  Respondent:  1 . 

Average  Burden  Per  Response:  15 
minutes. 

Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION:  The 

interriaii^Uai  Mi.^iar;.  student 
Information  (IMSI)  is  utilized  by  the 
militar}'  departments  and  pertains  only 
to  non  U.S.  citizens  who  are  members 
of  a  foreign  army  that  have  been 
designated  by  their  government  to 
attend  training  at  a  militar>'  facility.  The 
IMSI  is  utilized  by  the  gaining 
organization  to  provide  background 
information  on  the  individual  in  order 
that  a  military  and  civilian  sponsor  may 
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be  assigned  to  assist  the  individual 
during  his/her  stay  in  the  United  States. 

1.UZ  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

|FR  Doc:.  02-32814  Filed  12-27-02;  8:45  am) 

BILLING  COOe  3710-0»-ll 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

Proposed  Collection,  Comment 
Request 

agency:  Department  of  the  Army.  DOD. 
action:  Notice. 

summary:  In  compliance  with  section 
.j,iUb^L,){2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Department 
of  the  Army  announces  a  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(bj  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automatic 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  28. 
2003. 

ADDRESSES:  Written  comments  and 
let.unumadations  on  the  proposed 
information  collection  should  be  sent  ti 
U.S.  Army  ROTC  Cadet  Command. 
ATTN:  ATCC-01  (Elaine  Krzanowski), 
55  Patch  Road,  Building  56.  Fort 
Monroe.  VA  23651-1052.  Consideration 
will  be  given  to  all  comments  received 
within  60  days  of  the  date  of  publication 
of  this  nntirp 

FOR  FURTHER  INFORMATION  CONTACT:  Td 

ruquost  mure  inturmaliun  un  ihis 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Department  of  the  Army  Reports 
Clearance  Officer  at  (703)  695-5509. 

Title:  Army  ROTC  Referral 
Information.  ROTC  Form  155-R.  OMB 
Control  Number  0702-01 1 1 . 

Needs  and  Uses:  The  Army  ROTC 
Program  produces  approximately  75 
percent  of  the  newly  commissioned 
officers  for  the  U.S.  Army.  The  Army 


ROTC  must  have  the  ability  to  attract 
quality  men  and  women  who  will 
pursue  college  degrees.  Currently,  there 
are  13  recruiting  Teams  (Goldminers) 
located  in  various  places  across  the 
United  States  aiding  in  this  cause.  Their 
mission  is  to  refer  quality  high  school 
students  to  colleges  and  universities 
offering  Army  ROTC.  Goldminers.  two 
officer  personnel,  will  collect  ROTC 
Referral  information  at  a  high  school 
campus  and  document  it  on  ROTC 
Cadet  Command  Form  155-R. 

Affected  Public:  Individuals  or 
Households. 

Annua/  Burden  Hours:  4.075. 
Number  of  Respondents:  16.300. 
Responses  Per  Respondent:  1 
Average  Burden  Per  Response:  15 
minutes. 

prf^niif'nrv  Dn  ncra.sion. 

SUPPLEMENTARV  INFORMATION;  The 

purpose  of  the  information  is  to  provide 
prospect  referral  data  to  a  Professor  of 
Military  Science  to  contact  individuals 
who  have  expressed  an  interest  in  Army 
ROTC.  If  Goldminers  did  not  collect 
referral  information,  we  would  suffer  a 
negative  impact  on  the  recruiting  effort 
and  subsequent  commissioning  of  new 
officers  for  the  U.S.  Army. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

(FR  D(K    02-32815  Filed  12-27-02;  8:45  am) 

BILUNG  COOC  3710-OB-M 


SUPPLEMENTARY  INFORMATION:  Any 
In  .-ii^.'s  i;i.iiitr,i  sti.iil  I  .iiiifilv  with  35 
U.S.C.  209  and  37  CFR  part  404. 

Luz  D.  Ortiz. 

Armv  Federal  Register  Liaison  Officer. 

IFR  Dof:  02-32809  Filed  12-27-02:  8:45  am) 

BILLING   CODE     rn.  OH   M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Non-Exclusive. 
Exclusive  License  or  Partially 
Exclusive  Licensing  of  U.S  Patent 
Apparatus  for  Lifting  or  Pulling  a  Load 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION   \otice. 

summary:  In  accordance  with  37  CFR 
Part  404.6.  announcement  is  made  of 
the  availability  for  licensing  of  U.S. 
Patent  No.  US  6.488,267  Bl  entitled 
"Apparatus  for  Lifting  or  Pulling  a 
Load"  issued  December  3.  2002.  This 
patent  has  been  assigned  to  the  United 
States  Government  as  represented  by  the 
Secretar\-  of  thr  .\rmv 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Rosenkrans  at  US  Army  Soldier 
and  Biological  Chemical  Command. 
Kansas  Street,  Natick.  MA  01760. 
Phone:  (508)  233-4928  or  E-«iail: 
Robert.Rosenkmns@natick.army.mil. 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Intention  To  Grant  Exclusive  Patent 
License  on  a  Federally  Owned 
Invention 

agency:  Department  of  the  Army.  DOD. 
ACTION:  Notice. 

summary:  In  accordance  with  37  CFR 
4()4  7.  announcement  is  made  of  the 
intention  to  grant  an  exclusive  patent 
license  for  U.S.  Patent  Number 
5.665,970.  entitled.  "Directional 
Radiation  Detector  and  Imager."  that 
was  issued  to  Kronenberg  et  al.  on 
September  9.  1997.  The  United  States 
Government,  as  represented  by  the 
Secretary  of  the  Army,  has  rights  in  this 
invention.  Accordingly,  under  the 
authority  of  Section  11  (a)(2)  of  the 
Federal  Technology  Transfer  Act  of 
1986  (Pub.  L.  99-502)  and  sections  207  . 
and  209  of  Title  35.  United  States  Code, 
the  Department  of  the  Army,  as 
represented  by  the  U.S.  Army 
Communications-Electronics  Command. 
Fort  Monmouth,  NJ,  intends  to  grant  an 
exclusive  patent  license  for  U.S.  Patent 
Number  5.665,970  to  Canberra 
Industries  Inc. 

ADDRESSES:  Commander.  U.S.  Army. 
(  uiiunuiiK  ations-Electronics  Command. 
ATTN:  AMSEL-LG-L  (Mr.  George  B. 
Tereschuk),  Fort  Monmouth.  New  Jersey 
07703-5010 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
ueorgf  B.  ifirx.huk.  Pdit'iit  Attorney, 
U.S.  Army  (732)  532-9795. 
SUPPLEMENTARY  INFORMATION:  U.S. 
Falt^iil  Nuiiibei  :>, 1.1.5, 97U.  iiled  on  July 
3.  1996.  entitled.  "Directional  Radiation 
Detector  and  Imager."  was  issued  to 
Kronenberg  et  al.  on  September  9,  1997. 
This  U.S.  Patent  was  assigned  to  the 
United  States  of  America,  as  represented 
by  the  Secretary  of  the  Army,  and 
provides  a  new  type  of  radiation  sensor 
and  radiation  imager  that  is  formed  by 
sandwiching  two  materials  having 
different  atomic  numbers  (Z)  around  a 
radiation  detector,  such  as  scintillator  or 
Geiger-Mueller  type  radiation  counters, 
or  solid  state  radiation  detectors,  such 
as  those  made  of  silicon.  Pursuant  to  35 
U.S.C.  209(e)  any  interested  party  may 
file  written  comments  or  objections  to 
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this  mten(it'(i  cxi  lusive  patent  license  at 
the  dbovt'  dddrt's.s   Written  comments  or 
objectiuns  must  be  filed  within  fifteen 
(15)  days  from  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register. 

George  B.  Teres«:huk. 

Patfiit  .■\ttariif\ .  Inti^llectual  Property  Law 

Division. 

[FR  Dor  02-32817  Filed  12-27-02;  8:45  am] 

BILLING  COOE  371(>-oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Intent  To  Grant  an  Exclusive  License 
of  a  U.S.  Government-Owned  Patent 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 

SUMMARY:  in  accordance  with  35  U.S.C. 
209it"  and  M  CFR  404.7(a)(I)(i). 
annoLHu cnient  is  made  of  the  intent  to 
grant  an  exclusive,  rovalty-bearing. 
revocable  license  tcj  L.S.  patent  number 
6.387.665  issued  May  14,  2002  entitled 
"Method  of  Making  a  Vaccine  for 
Anthrax,"  and  U.S.  patent  number 
6.316,006  issued  November  13,  2001 
entitled  "Asporogenic  B.  Anthracis 
Expression  System"  to  VaxGen,  Inc. 
with  its  principal  place  of  business  al 
1000  Manna  Blvd.,  Suite  200,  Brisbane, 
Ca  94005.  The  exclusive  field  of  use  will 
be  in  field  of  preventive  vaccines 
against  anthrax  infection. 

DATES:  File  written  objections  by 
lanuarv  14.  2003. 

ADDRESSES:  Commander,  U.S.  Army 
.Medical  Research  and  Materiel 
Command.  ATTN:  Command  ludge 
Advocate,  MCMR-)A,  504  Scott  Street. 
Fort  Detrick.  Frederick.  MD  21702- 
5012 

FOR  FURTHER  INFORMATION  CONTACT:  For 
p.itent  issues,  Ms   Elizabeth  .Arwine, 
Patent  Attorney,  (301)  619-7808  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment. 
(301)  619-6664.  both  at  telefax  (301) 
619-5034 

SUPPLEMENTARY  INFORMATION:  .\nvone 
wishing  to  object  to  the  grani  ni  this 
license  can  file  written  objeHions  alung 
with  supporting  evidence,  if  any,  within 
15  days  from  the  date  of  this 
publication  Written  objections  are  to  be 
filed  with  tht'  Clommand  Judge  Advocate 
(see  ADDRESSES). 

Luz  D.  Ortiz. 

Army  Federal  Register  Liaison  Officer. 

|KR  Doc.  02-32812  Filed  12-27-02;  8:45  am) 

BILLING  CO0€  371&-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army.  Corps  of 
Engineers 

Intent  To  Prepare  a  Supplemental  Draft 
Environmental  Impact  Statement  for 
the  Port  of  the  Americas  Port  Complex 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD 

action:  Notice  of  intent. 

SUMMARY:  The  Port  of  the  Americas  (the 

applicant)  is  proposing  the  development 
of  a  transshipment  port  facility.  The 
proposal  included  the  development  of 
hubs  at  one  or  more  sites  on  the  south 
coast  of  Puerto  Rico,  in  the 
Municipalities  of  Ponce,  Penuelas,  and 
Guayanilla.  The  proposed  terminals 
would  need  section  10  of  the  Rivers  and 
Harbors  Act,  section  404  of  the  Clean 
Water  Act  permits  and  section  103  of 
the  Marine  Protection,  Research  and 
Sanctuaries  Act  at  one  or  more  of  the 
sites 

FOR  FURTHER  INFORMATION  CONTACT: 
Edwin  E.  Muiiiz,  (787)  729-6905/6944, 
Chief,  Antilles  Regulator}'  Section.  U.S. 
Army  Corps  of  Engineers.  400 
Fernandez  [uncos  Avenue,  San  Juan, 
Puerto  Rirn  00901 

SUPPLEMENTARY  INFORMATION:  On  August 
2H.  2001 .  the  Corps  of  Engineers 
published  a  Notice  of  Intent  to  prepare 
a  Draft  Environmental  Impact  Statement 
(DEIS)  for  the  Las  Americas 
Transshipment  Port  Complex  being 
proposed  by  the  Puerto  Rico 
infrastructure  Financing  Authority  (AFI) 
acronym  in  Spanish,  the  original 
applicant.  On  September  20,  2002,  the 
Corps  issued  the  Notice  of  Availability 
of  the  DEIS  for  the  Proposed  Port  of  the 
Americas.  In  the  DEIS,  the  applicant's 
preferred  alternative  consisted  in  the 
development  of  terminals  at  the 
Guayanilla  and  Ponce  harbors  to 
accommodate  Post-Panamax  vessels.  In 
the  GuayaniUa-Peiiuelas  area,  this 
alternative  would  include  the  following: 

•  Construction  of  a  new  pier  with  a 
maximum  length  of  6,000  feet,  with 
support  facilities  capable  of  handling  as 
many  as  four  Post-Panamax  vessels: 

•  Discharge  of  fill  material  in 
approximately  110  acres  of  shallow 
navigable  waters,  including 
approximately  12  acres  of  mangrove 
coastal  wetlands  in  the  Punta  Gotay 
area,  for  the  development  of  loading- 
unloading  storage  areas  and  other 
support  facilities; 

•  Development  for  value-added 
activities  of  as  much  as  300  acres  of  a 
parcel  owned  by  Union  Carbide  in 
Peiiuelas  adjoining  Punta  Gua\'an!lla; 


•  Development  ana/or  improvements 
to  other  infrastructure  within  the 
Guayanilla-Pefiuelas  area  to  operate  the 
tenninal  efficiently,  including  water, 
sewers,  power,  highways  and 
communication  services. 

In  Ponce,  the  Applicant's  Preferred 
.alternative  would  include: 

•  Expansion  of  the  existing 
transshipment  pier  to  a  maximum 
length  of  about  3,610  feet  to  allow 
simultaneous  handling  of  as  many  as 
two  Post-Panamax  vessels; 

•  Immediate  dredging  of  the 
navigation  channel  and  berthing  areas  to 
a  minimum  depth  of  45  feet  and  a 
maximum  of  53  feet  to  allow  the 
navigation  of  Post-Panamax  vessels: 

•  Disposal  of  part  of  the  dredged 
material  at  the  EPA  designated  offshore 
disposal  site  south  of  Ponce,  while 
reclaiming  for  beneficial  use  for  either 
the  fill  at  the  Guayanilla  Harbor  or  fill 
at  uplands  in  the  vicinity: 

•  Development  of  approximately  132 
acres  of  upland  adjacent  to  the  port  for 
value-added  activities. 

The  applicant  (Port  of  the  Americas) 
notified  the  Corps  of  Engineers  of  their 
decision  to  modif>'  their  preferred 
alternative  as  follows: 

a.  The  elimination  of  the  proposed  fill 
in  the  Guayanilla  Harbor; 

b.  The  reduction  in  length  of  the 
proposed  pier  in  the  Guayanilla  Harbor 
to  a  maximum  length  of  3.000  feet  to 
ser\'ice  Panamax  vessels;  and 

c.  The  proposal  to  fill  approximately 
70  acres  of  waters  of  the  U.S.  at  the 
Ponce  harbor  adjacent  to  the  proposed 
expansion  of  pier  number  8. 

Because  the  proposed  changes  are 
significant  changes  to  what  was 
previously  proposed,  a  Supplemental 
Draft  Environmental  Impact  Statement 
(S-DEIS)  for  the  Port  of  the  Americas 
Port  Complex  will  be  prepared. 

Pursuant  to  section  10  of  the  Rivers 
and  Harbors  Act  structures  the  Corps  of 
Engineers  has  regulator)'  authority  over 
structures  and/or  work  in  or  affecting 
navigable  waters  of  the  United  States. 
Under  section  404  of  the  Clean  Water 
Act,  the  Corps  of  Engineers  has 
regulatory  authority  to  permit  the 
discharge  of  dredged  or  fill  material  into 
wetlands  and  other  waters  of  the  United 
States.  Also,  under  section  103  of  the 
Marine  Protection.  Research  and 
Sanctuaries  Act.  the  Corps  of  Engineers 
has  regulatory  authority  over  the 
transportation  of  dredged  material  for 
the  purpose  of  dumping  it  in  ocean 
waters  at  dumping  sites  designated 
under  40  CFR  part  228.  The  guidelines 
pursuant  to  section  404(b)  of  the  act 
require  that  impacts  to  the  aquatic 
environment  be  avoided  and  minimized 
to  the  extent  practicable.  Permit 
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ijiphi  ilions  for  the  transportation  of 
IndjMtl  material  for  the  purpose  of 
.lumping  it  in  ocean  waters  will  be 
evaluated  to  determine  whether  the 
proposed  dumping  will  unreasonably 
degrade  or  endanger  human  health, 
welfare,  amenities,  or  the  marine 
environment,  ecological  systems  or 
economic  potentialities. 

In  determining  whether  to  issue  a 
permit,  the  Corps  must  also  comply 
with  other  requirements  including,  but 
not  limited  to.  the  Endangered  Species 
Act.  the  National  Environmental  Policy 
Act.  the  Coastal  Zone  Management  Act. 
the  Magnunson-Stevens  Fishery 
Conservation  and  Management  Act 
Section  401  of  the  Clean  Water  Act.  and 
other  applicable  Federal  laws. 
Modifying  land  for  new  uses  also 
involves  zoning,  land  use  planning, 
water  management,  and  other 
regulatory/planning  requirements  at  the 
local.  Commonwealth,  and  Federal 

level. 

Issues:  During  the  scoping  process  for 
the  preparation  of  the  DEIS,  several 
issues  of  relevance  associated  with  the 
development  of  the  PTA  were 
identified.  These  issues  were  evaluated 
in  detail  in  the  DEIS  for  each  of  the 
alternatives  considered,  including  the 
no-action  alternative.  Each  issue  was 
evaluated  in  terms  of  a  list  of 
measurement  indicators  to  complete  a 
thorough  evaluation  of  the 
environmental  impacts  associated  with 
each  issue.  The  following  issues  were 
evaluated  in  detail  as  part  of  this  DEIS; 
Fish  and  Wildlife  Resources:  Marine 
Resources/Special  Aquatic  Sites; 
Essential  Fish  Habitat;  Threatened  or 
Endangered  Species;  Ecologically 
Sensitive  Areas;  Wetlands,  Coastal 
Zone;  Flooding.  Water  and  Sediment 
Quality;  Air  Quality;  Cultural 
Resources;  Socio-Economic  Impacts; 
Hazardous.  Toxic,  and  Radioactive 
Wastes;  Dredging  and  Disposal  of 
Dredged  Material:  Navigation; 
Infrastructure;  Marine  (Currents;  and 
Noise.  The  DEIS  evaluated  the  potential 
direct,  indirect,  and  cumulative 
environmental  consequences.  As  a 
result  of  the  comments  provided  by  the 
resource  agencies  in  reviewing  the  DEIS, 
the  new  applicant's  preferred  alternative 
is  being  developed.  The  same  issues 
identified  in  the  scoping  process  for  the 
DEIS  will  be  considered  in  the  S-DEIS 
However,  the  Corps  of  Engineers  will 
consider  any  additional  scoping  issues 
provided  to  us. 

Scoping:  On  October  31.  2002,  the 
Corps  of  Engineers  and  the  applicant 
met  with  Federal  and  Commonwealth 
resources  agencies  to  discuss  the 
alternative  to  discharge  fill  in  Ponce.  As 
result  of  the  comments  provided  by  the 
resource  agencies  in  reviewing  the  DEIS 


the  new  applicant  s  preferred  alternative 
is  being  developed.  The  Corps  of 
Engineers  may  hold  additional  scoping 
meeting(s)  with  Federal  and  State 
Agencies.  At  this  time,  there  are  no 
plans  for  a  public  scoping  meeting.  If  a 
public  scoping  meeting  is  held  by  the 
Corps  of  Engineers,  it  will  be 
announced.  In  addition  Federal,  State 
and  local  agencies,  as  well  as  interested 
private  organizations  and  individuals 
are  encouraged  to  suggest  additional 
issues  not  listed  above  for  consideration 
to  submit  comments. 

Public  Involvement:  We  invite  the 
participation  of  affected  Federal.  State, 
and  local  agencies,  and  other  interested 
private  organizations  and  individuals 
that  have  additional  issues  not  listed 
above  to  submit  written  comments  to 
the  information  contact  provided  in  this 
notice  no  later  than  30  days  from  the 
date  of  this  notice. 

Coordination:  The  proposed  action  is 
being  coordinated  with  a  number  of 
Federal,  Commonwealth,  and  local 
agencies  including  but  not  limited  to  the 
following:  U.S.  Fish  and  Wildlife 
Service.  National  Marine  Fisheries 
Service.  U.S.  Environmental  Protection 
Agency.  U.S.  Coast  Guard.  Puerto  Rico 
Department  of  Natural  and 
Environmental  Resources,  Puerto  Rico 
Environmental  Quality  Board,  Puerto 
Rico  Planning  Board.  Puerto  Rico  State 
Historic  Preservation  Officer,  and  other 
agencies  as  previously  identified  in 
scoping,  public  involvement,  and 
agency  coordination. 

Other  Environmental  Review  and 
Consultation:  The  proposed  action 
would  involve  evaluation  for 
compliance  with  guidelines  pursuant  to 
section  404(b)  of  the  Clean  Water  Act, 
public  interest  review,  application  for 
Water  Quality  Certification  pursuant  to 
section  401  of  the  Clean  Water  Act,  and 
determination  of  Coastal  Zone 
Management  Act  consistency. 

^DEIS  Preparation:  We  estimate  that 
the  S-DEIS  will  be  available  to  the 
public  on  or  about  March  14,  2003. 

Dated:  December  17,  2002. 
|ohn  R.  Hall. 

Chief.  Regulator,'  Division. 
(FR  Do<    02-:i2816  Filed  12-27-02;  8:45  am] 
BILLING  CODE  3710-AJ-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Grant  of  Exclusive  or  Partially 
Exclusive  Licenses 

AGENCv ;  Department  of  the  Army.  U.S, 
(^urps  of  Engineers.  DoD. 
ACTION:  Notice. 


SUMMARY:  1  he  Ueparlmunl  ol  the  Army. 
I    >   Ai  my  Corps  of  Engineers, 
announces  the  general  availability  of 
exclusive,  or  partially  exclusive  licenses 
for  the  pending  patents  listed  under 
SUPPLEMENTARY  INFORMATION.  Any 
lu-<Jii><j  i;idiiti'ii  -.luili  I  Miuplv  with  35 
U.S.C.  209  and  37  CFR  Part  404. 

ADDRESSES:  Humphreys  Engineer  Center 
Support  Aaivity.  Office  of  Counsel. 
7701  Telegraph  Road.  Alexandria,  VA 
22315-3860, 

DATES:  Applications  for  an  exclusive  or 
partially  exclusive  license  may  be 
submitted  at  any  time  from  the  date  of 
this  notice.  However,  no  exclusive  or 
partially  exclusive  license  shall  be 
granted" until  Man  ti  ^^^    20m 

FOR  FURTHER  INFORMATION  CONTACT; 
Patricia  L  Howland.  (703)  428-6672. 

SUPPLEMENTARY  INFORMATION: 

1.  Title:  System  and  Method  for 
Remotely  Monitoring  an  Interface 
Between  Dissimilar  Materials.  A  system 
for  efficiently  and  cost  effectively 
monitoring  the  status  of  the  interface 
between  two  dissimilar  media  is 
provided.  In  a  preferred  embodiment, 
the  system  uses  principles  applied  from 
the  theory  of  time  domain  reflectometry 
(TDR),  together  with  novel  circuitn,'  and 
low  cost  narrow  band  telemetry,  to 
provide  real  time  monitoring  on  a 
continuous  basis,  as  needed.  The 
circuitrv'  involved  permits  operation  of 
the  system  without  relying  on  relatfve 
values  of  signal  amplitude  while 
employing  a  novel  feedback  function 
that  sets  the  pulse  repetition  frequency 
instantaneously  to  permit  an  optimum 
data  collection  rate  as  well  as  a  separate 
measure  of  the  status  based  on  the 
system  operating  parameters.  It  has 
particular  application  to  real  time 
monitoring  and  alerting  to  the  effect  of 
scour  events  in  waterways. 

Sena/ No:  09/879,001. 

Etote;  6/13/2001. 

2.  Title:  Natural  Cue  Surface  Bypass 
Collector.  A  method  that  employs 
natural  hydraulic  cues  to  guide 
migrating  fish,  in  particular  juvenile 
fish,  to  bypass  channels  to  circumvent 
barriers  to  their  downstream  migration, 
such  as  booms,  weirs,  dams, 
hydroelectric  powerhouses,  and  sluice 
gates.  The  flow  entering  into  the 
turbines  of  the  powerhouse  are  slightly 
modified  to  create  a  hydraulic  gradient 
in  the  strain  rate  hydraulic  variables 
that  guides  fish  to  the  entrance  of  a 
surface  bypass  collector. 

Seria/ No:  10/045,381. 
Date:  1/15/2002. 

3.  ra/e;  Mycoherbicidal  Compositions 
and  Methods  of  Preparing  and  Using  the 
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Same.  A  more  environmentally  safe 
measure  to  control  aquatic  weeds  is  also 
cost-efficient  and  relies  on  biological    • 
agents  in  the  form  of  mycoherbicides. 
Mycoherbicides  are  typically  formulated 
with  one  or  more  fungal  pathogens  i)r 
metabolites,  or  both  thereof  with 
herbicidal  activity.  The  fungal 
pathogens  are  typically  specific  to 
infecting  a  certain  spectrum  of  plant 
types,  tbus  providing  useful  targeted 
delivery.  It  would  be  an  advance  in  the 
art  of  bioherbicides  to  develop  a 
inycoherbicidal  composition,  which 
may  be  applied  either  in  wet  or  dry 
form,  comprising  an  effective 
population  control  agent  efficacious 
against  a  broad  range  of  aquatic  weeds 
including  hydrilla.  It  would  be  a  further 
advance  in  the  art  to  develop  a 
mycoherbicidal  composition  with 
enhanced  biological  viability  and 
stability,  specifically  comprising  a 
fungal  pathogen  as  the  population 
control  agent  that  is  extremely 
desiccant-tolerant,  is  capable  of 
germinating  both  sporogenically  and 
vegetatively,  and  is  highly  efficacious 
against  hydrilla  and  other  aquatic 
weeds,  while  being  easy  and  relatively 
inexpensive  to  prepare  and  to  use.  It 
would  also  be  desirable  to  provide  a 
method  of  preparing  such  fungal 
pathogens  in  the  form  of  a  micro 
sclerotium  that  can  efficiently  and 
effectively  maximize  the  biomass 
production  thereof. 

Seno/ No:  10/138.579. 

Da<e: 5/6/2002. 

4.  Title:  Mapping  Patterns  of 
Movement  Based  on  the  Aggregation  of 
Spatial  Information  Contained  in 
\Vireless  Transmissions.  Time-tagged 
coordinates  from  session-unique 
transmissions  of  wireless  devices  are 
collected  routinely  and  stored  for  later 
analysis.  From  this  data,  one  may  derive 
a  sequence  of  wireless  device  operation 
from  which  attributes  may  be 
ascertained.  Sequences  are  accumulated 
until  a  dense  aggregate  pattern  is  formed 
over  a  geographic  area.  Aggregate  data  is 
sorted  into  ranges  representing  speed  of 
movement  and  then  converted  to  pixels 
representing  cells  in  an  aggregate 
matrix.  Heavily  weighted  values  are 
assigned  to  cells  that  represent  a 
location  within  a  pre-specified  spatial 
error  about  a  data  point.  Lower  values 
are  assigned  to  cells  representing  paths, 
or  corridors,  connecting  these  better- 
identified  locations.  As  more 
transmission  sessions  are  added  to  the 
matrix,  the  largest  weight  values  cluster 
as  individual  cells  representing  a  most 
likely  path.  Thus  precise  topographic 
attributes  may  be  derived  based  on  these 
spatial  clusters,  overlapping  paths 


connecting  them,  or  combinations 
thereof. 

Ser/a/ No:  10/206,757. 

Dofe:  7/29/2002. 

5.  Title:  Multi-purpose  Mat  and 
Method  of  Deploying  Thereof 
Multipurpu.se  panels  having  L-shaped 
tabs  are  interconnected  using  durable 
connectors  to  form  a  multipurpose  mat 
that  facilitates  mobility  over  otherwise 
unstable  terrain.  In  one  embodiment, 
four-sided  panels  are  fabricated  from 
laminations  of  fiberglass-reinforced 
plastic  (FRP)  with  radiused  rectangular 
holes  machined  in  each  of  two  adjacent 
edges  and  a  recessed  L-shaped  tab 
formed  along  opposing  adjacent  edges. 
The  connectors  are  fabricated  from 
corrosion  resistant  metal  and  assembled 
to  precise  specifications  prior  to 
insertion  in  the  rectangular  holes 
machined  in  pre-specified  types  of 
panel.  Top  and  bottooi  plates  of  durable 
connectors  are  fabricated  from  6061-T6 
aluminum  stock.  A  threaded  bolt  used 
to  tie  the  plates  together,  to  which  a 
liquid  threadlocker  is  applied,  is 
fabricated  from  a  steel  alloy  suitable  for 
use  with  aluminum.  Two  specifically 
fabricated  tools,  a  spacer  guide  and  an 
alignment  tool,  may  be  used  to  optimize 
installation.  These  also  may  be 
fabricated  from  6061-T6  aluminum 
stock. 

SenW  No.:  10/211,515. 
Date:  8/5/2002. 

6.  Title:  System  and  Method  for 
Automated  Alerting  to  Geospatial 
Anomalies.  An  inexpensive  system  and 
reliable  method  for  detecting  spatial 
anomalies  in  real  time  detects  hidden 
anomalies  efficiently  and  safely.  In  a 
preferred  embodiment,  an  FM--CVV  radar 
front-end  communicates  with  a  personal 
computer  incorporating  specific  filter 
and  processing  circuitrv'.  including  an 
AID  converter  and  a  DSP.  A  target 
volume  is  illuminated  from  just  above 
its  top  surface  and  return  signals 
processed  using  the  PC  as  programmed 
with  a  purpose-built  algorithm.  Data  are 
down-converted  to  audio  frequencies  for 
ease  in  handling  using  inexpensive 
audio  frequency  circuitry.  For  use  in 
avoiding  bridged  (hidden)  crevasses 
during  operation  in  snowfields,  a 
version  is  mounted  on  a  long  boom 
extending  from  the  front  of  the  platform 
on  which  it  is  installed,  typically  a  lead 
vehicle  of  a  convoy.  Heretofore, 
expensive  systems  requiring  full-time 
monitoring  by  an  operator  were  the  only 
safe  and  reliable  solution  to  insure  safe 
traversal  of  snowfields. 

Seriai  No:  10/256,182. 
Dafe:  9/27/2002. 

7.  Title:  Motion  Detection  and 
Alerting  System.  A  compact, 
autonomous  motion  detecting  and 


alerting  system  alerts  to  the  movement 
of  objects  of  interest.  Mounted  on  an 
environmentally  sealed  PC  board  are  a 
transceiver  such  as  a  CW  radar  front- 
end,  connectors,  signal  processors  and  a 
communications  device.  The  system 
provides  early  warning  of  movement  of 
an  ice  sheet  or  rubble  field  via  the 
communication  device  that  may  be  a 
cellular  telephone.  This  system  is 
mounted  proximate  the  target  surface 
under  obser\'ation.  oriented  at  pre- 
specified  offset  angles  both  laterally  and 
in  elevation.  The  target  is  illuminated 
and  energy  reflected  therefrom  is  mixed 
with  a  portion  of  the  transmitted  signal 
to  produce  a  difference  frequency  signal 
that  is  processed  to  establish  existence 
of  motion  within  a  pre-specified 
velocity  range.  Upon  verification  of 
motion,  notification  is  sent  to  a 
responsible  authority.  An  autonomous 
or  semi-autonomous  power  source  and 
integral  power  management  function 
may  be  incorporated  on  the  same  PC 
board. 

Seria/ No:  10/255.763. 

Date:  9/27/2002. 

Luz  D.  Ortiz. 

Army  Federal  Register  Liaison  Officer. 

jFR  Dot  .  02-.32811  Filed  12-27-02:  8:4.5  ami 
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DEPARTMENT  OF  DEFENSE 

Department  ot  the  Navy 

Notice  of  Availability  of  Govefnment- 
Owned  Inventions   Available  tor 
Licensing 

agency;  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

summary:  The  inventions  listed  below  . 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretarv'  of  the  Navy  and  are  available 
for  licensing  bv  the  Department  of  the 
Navy.  U.S.  Patent  No.  5,264,722  entitled 
"Nanochannel  Glass  Matrix  Used  in 
Making  Mesoscopic  Structures'",  Na\T 
Case  No.  74.224  and  U.S.  Patent 
6,185.961  entitled  "Nanopost  Arrays 
and  Process  for  Making  Same".  Nav)' 
Case  No.  78.923 

ADDRESSES:  Requests  for  copies  of  the 
patent  cited  should  be  directed  to  the 
Naval  Research  Laborator>'.  Code  1004. 
4555  Overlook  Avenue.  SW., 
Washington,  DC  20375-5320.  and  must 
include  the  ,\avy  Case  number 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  Cotell,  Ph.D.,  Head, 
Technology  Transfer  Office,  NRL  Code 
1004,  4555  Overlook  Avenue,  SW., 
Washington.  DC  20375-5320.  telephone 
(202)  767-7230.  Due  to  temporary  U.S. 
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Postal  Service  delays,  please  fax  (202) 
404-7920,  e-mail:  cotell@nrl.navy.mil  or 
use  courier  delivery  to  expedite 
response. 

Authority:  3.S  U.S.C.  207,  37  CFR  Part  404. 

Dated:  December  18.  2002. 
R.E.  Vincent  II, 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps.  U.S.  Navy.  Federal  Register 
Liaison  Officer. 
|FR  Doc.  02-32061  Filed  12-27-02:  8:45  am) 

BILLING  CODE  3810-FF  P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENC  y:  Uepartmeiit  uf  Education. 
nummary:  The  Leader,  Regulatory 
'    .iiagement  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
"     iuction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 

SuPPLfcMENTAR*  iNfORMATiON:  Section 
3506  of  the  Faperworlt  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 


in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated;  De(  ember  23.  2002. 
John  D.  Tressler, 

Leader.  Regulatory  Management  Group. 
Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Tvpe  of  Review:  New. 

Title:  Federal  Perkins  Loan  Program  Master 
Promissory  Note. 

Frequency:  On  Occasion:  Annually. 

Affected  Public:  Individuals  or  household: 
Businesses  or  other  for-profit;  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  690.000.  Burden  Hours: 
345.000. 

Abstract:  The  promissory  note  is  the  means 
by  which  a  Federal  Perkins  Loan  borrower 
promises  to  repay  his  or  her  loan. 

Written  requests  for  information  should  be 
addressed  to  Vivian  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4050,  Regional  Office  Building  3, 
Washington,  DC  20202-4651  or  to  the  e-mail 
address  vivian  reese@ed.gov.  Requests  may 
also  be  faxed  to  202-708-9346.  Please 
specify  the  complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or  the 
collection  activity  requirements  should  be 
directed  to  [oseph  Schubart  at  his  e-mail 
address  Joe.Schubart@td.gov.  Individuals 
who  use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339. 

[FR  Doc.  02-32928  Filed  12-27-02;  8:45  am] 

BILLING  CODE  4000-01-P 


Sturm  in  North  (..aruiina.  1  ne  renpenings 
are  intended  to  help  these  potential 
applicants  compete  fairly  with  other 
applicants  under  these  programs. 

Note:  One  of  the  affected  programs  or 
competitions  is  administered  by  the 
Department's  Office  of  Elementary  and 
Secondary  Education  and  two  are 
administered  by  the  Office  of  Postsecondary 
Education.  You  can  find  information  related 
to  each  of  these  competitions  under  the  "List 
nf  Prncrams  Affected"  in  this  notice. 

eligibility:  The  reopening  of  deadline 
dates  in  this  notice  applies  to  you  if  you 
are  a  potential  applicant  from  Guam 
which  was  severely  affected  by  the 
recent  typhoon  or  if  you  are  a  potential 
applicant  in  an  area  of  North  Carolina 
tiiat  the  President  has  declared  a 
disaster  area  as  a  result  of  the  severe  ice 
storm,  in  the  case  of  the  Jacob  K.  Javits 
Fellowship  Program,  the  reopening  of 
the  deadline  date  applies  to  you  if  you 
live  in  or  attend  an  institution  of  higher 
education  in  one  of  these  areas.  These 
areas  include  the  following: 


DEPARTMENT  OF  EDUCATION 

Direct  Grant  and  Fellowsfiip  Programs 

A:,>tNC'  iiinu'iu  ui  Laucaiioii 

ALliuN:  >  I' reopening  application 
deadline  dates  for  certain  direct  grant 
and  fellowship  programs. 

summary:  The  Secretary  reopens  the 
deadline  dates  for  the  submission  of 
applications  by  certain  applicants  (see 
ELIGIBILITY)  under  certain  direct  grant 
and  fellowship  programs.  All  of  the 
affected  competitions  are  among  those 
under  which  the  Secretary  is  making 
new  awards  for  fiscal  year  (FY)  2003. 
The  Secretary  takes  this  action  to  allow 
more  time  for  the  preparation  and 
submission  of  applications  by  potential 
applicants  adversely  affected  by  severe 
weather  conditions  resulting  from  the 
typhoon  in  Guam  and  the  severe  ice 


State/territory 


North  Carolina 


County 


Guam 


Alamance,  Alexander, 
Anson.  Burke,  Cabarrus, 
Catawba,  Chatham, 
Cleveland,  Davidson,  Dur- 
ham, Edgecombe, 
Forsyth.  Franklin,  Gaston, 
Ganville,  Guilford.  Halifax. 
Harnett,  Iredell,  Lee,  Lin- 
coln, McDowell.  Mecklen- 
burg, Montgomery,  Moore, 
Nash,  Orange,  Person, 
Randolph.  Rowan,  Ruther- 
ford, Stanly.  Union,  Vance, 
and  Wake. 


DATES:  The  new  deadline  date  for 
transmitting  applications  under  each 
competition  is  listed  with  that 
competition. 

If  the  program  in  which  you  are 
interested  is  subject  to  Executive  Order 
12372,  the  deadline  date  for  the 
transmittal  of  State  process 
recommendations  by  State  Single  Points 
of  Contact  (SPOCs)  and  comments  by 
other  interested  parties  remains  as 
originally  posted. 

ADDRESSES  The  address  and  telephone 

obtaining  applications  for, 
or  information  about,  an  individual 
program  are  in  the  application  notice  for 
that  program  We  have  listed  the  date 
and  Federal  Kf^istcr  citation  of  the 
application  li   :.      Mr  each  program. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number,  if  any,  listed  in  the 
individual  application  notice.  If  we 
have  not  listed  a  TDD  number,  you  may 
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call  the  Federal  Infnnnatiiui  R>-la\ 
Service  (FIRSJ  dt  l-HdO-H""" -H  1  jy 

If  you  are  an  individuii  with  a 
disability,  you  may  obtain  a  copy  of  '.h:'- 
notice  in  an  alternative  format  (e.g., 
Braillp.  large  print,  audu'tapt.  or 
coiii}  liti'!  diskette)  nn  request  to  the 


contact  person  listed  in  the  individual 
application  notices, 

I  f  you  want  to  transmit  a 
re(  ommendation  or  comment  under 
Executive  Order  12372,  you  can  find  the 
latest  li.st  and  addresses  of  individual 
SPr)(  ,s  on  the  Web  site  of  the  Office  of 
Management  and  Budget  at  the 


following  address,  http:// 

SUPPLEMENTARY  INFORWATION:  The 
following  is  specific  information  about 
each  of  the  programs  or  competitions 
covpfpd  Vi\  this  notice: 

BILLING  CODE   4000-01-U 


'TiHO 
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BILLING  CODE  40O(M)1-C 


Electronic  Access  to  This  Document: 
You  may  view  this  document,  as  well  as 
all  other  Departmeii!  ,i!  Ksiui  .itimi 

dncument.s  putilisrir.i  m  thf  Federal 
Register,  m  text  .^r  Aciobf  P-irtahlt- 
Do(  uiii^'iit  f-'i.riii.i!    I'DF    I'll  tri''  Int.'r:")'-! 
at  tiu;  lulii_)V\  nii:  Mtr.  uun.t^tj.g'uv, 
legislation/}  f'SH'  'lister 

To  usf  PDF  \(iu  must  have  Adobe 
Acrohnt  ReacitT.  whirh  is  available  free 

at  thl^   ^itc     If   \  IMI    l!,i\  •■  (iijCstillll^   d  til  ill! 

using  I'DF,  1  ,ill  fill'  IJ.b.  Government 
Printinu  Offu.  i(,PO),toll  free,  at  1- 
H88-29,l-b49H;  or  m  the  Wa-hingtrm, 
DC  dreaat  1202]  512-153U. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  acfess  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Dated:  December  24.  2002. 
Jack  Martin. 
Chief  Financial  Officer. 
[FR  Doc:  02-;i2840  Filed  12-27-02;  8:45  am] 

BILUNG  CODE  400(M>1-U 


DEPARTMENT  OF  EDUCATION 

Office  of  English  Language  Acquisition 

[CFDA  No    84  365C] 

Native  American  and  Alaska  Native 
Children  in  School  Program:  Notice 
inviting  applications  for  New  Aw^ards 
for  Fiscal  Year  (FY)  2003 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  this  program. 

Purpose  of  Program:  The  purpose  of 
the  program  is  to  provide  grants  that 
support  language  instruction 
educational  programs  for  limited 
English  proficient  children  from  Native 
American,  Alaska  Native,  Native 
Hawaiian  and  Native  American  Pacific 
Islander  backgrounds.  Projects  that  are 
designed  for  children  who  are  learning 
and  studying  Native  American 
languages  shall  have,  as  a  project 
outcome,  increases  in  English 
proficiency  and  a  second  language. 

Eligible  Applicants:  The  following 
entities,  which  operate  elpmentary, 
secondary,  and  postsecoii.i  .i ,  gc  hools 
primarily  for  Native  American  children 
(including  Alaska  Native  children),  are 
eligible  applicants  under  this  program: 
Indian  tribes;  tribally  sanctioned 


educHt;i  ji.ii  .luMv  r.ti.'^    Xdtive 
Hd\vaii,-ir.  iif  \,i!i\'  ;\inHrican  Pacific 
Islander  native  language  educational 
organizations;  elementary  schools  or 
secondary  schools  that  are  operated  or 
fimdiHl  bv  the  Bureau  of  Indian  Affairs 
(BIAJ,  ur  a  consortium  of  such  schools; 
elementary  schools  or  secondary 
schools  operated  under  a  contract  with 
or  grant  from  the  BIA  in  consortium 
with  another  such  school  or  a  tribal  or 
community  organization:  and 
elementary  schools  or  secondary 
-(  h'xils   iperated  by  the  BIA  and  an 
uibtituti'in  of  higher  education,  in 
consort!  liin  with  elementary  schools  or 
secondar>  schools  operated  under  a 
contract  with  or  a  grant  from  the  BIA  or 
a  tribal  or  community  organization. 

Note.  Any  eligible  entity  that  receives 
Federal  financial  assistance  under  this 
program  is  not  eligible  to  receive  a  sut>grant 
under  section  3114  of  Title  III  of  the 
Elementary  and  Secondary  Education  Act  of 
1965  (ESEA),  as  amended 'bv  the  No  Child 
Left  Behind  Act  of  2001  (Pub.  L.  107-110). 

(Eligible  applicants  seeking  to  apply  for 
funds  as  a  consortium  should  read  and 
follow  the  regulations  in  34  CFR 
75.127-75.129,  which  apply  to  group 
applications.) 

Deadline  for  Transmittal  of 
Applications:  February  14,  2003. 

Deadline  for  Intergovernmental 
Review:  March  14,  2003. 

Estimated  Available  Funds:  $4.1 
million. 

Estimated  Range  of  Awards: 
$1 75,000-5300.000. 

Estimated  Average  Size  of  Awards: 
$200,000. 

Estimated  Number  of  Awards:  20. 

Note:  The  Department  is  not  bound  by 
any  estimates  in  this  notice. 

Project  Period:  48  months. 

Mandatory  Page  Limit  for  the 
Application  Narrative:  The  narrative  is 
the  section  of  the  application  where  you 
address  the  selection  criteria  used  by 
reviewers  in  evaluating  your 
application.  You  must  limit  the 
narrative  to  the  equivalent  of  no  more 
than  35  pages,  using  the  following 
standards: 

(1)  A  page  is  8.5'  x  11',  on  one  side 
only  with  1'  margins  at  the  top.  bottom, 
and  both  sides. 

(2)  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  the 
Application  for  Federal  Education 


Assistance  Form  (ED  424);  the  Budget 
Information  Form  (ED  524)  and  attached 
itemization  of  costs;  the  other 
application  forms  and  attachments  to 
those  forms;  the  assurances  and 
certifications;  the  text  of  the  selection 
criteria;  or  the  one-page  abstract  and 
table  of  contents  described  below.  The 
page  limit  applies  only  to  item  14  in  the 
Checklist  for  Applicants  provided 
below. 

We  will  reject  your  application  if — 
you  apply  these  standards  and  exceed 
the  page  limit;  or  you  apply  other 
standards  and  exceed  the  equivalent  of 
the  page  limit. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79  (Part  79, 
does  not  apply  to  assistance  to  Federally 
recognized  Indian  tribes).  80,  81,  82,  85, 
86,  97,  98,  and  99. 

Ehscription  of  Program:  The  statutor\' 
authority  for  this  program,  and  the 
application  requirements  that  apply  to 
this  competition,  are  set  out  in  Subpart 
1  of  Part  A  of  Title  III  of  the  Elementary 
and  Secondary  Education  Act  as 
amended  by  the  No  Child  Left  Behind 
Act  of  2001  (Pub.  L.  107-110). 

Grants  awarded  under  this  program 
are  to  be  used  to  develop  high  le\els  of 
academic  attainment  in  English  among 
limited  English  proficient  children,  and 
to  promote  parental  and  community 
participation  in  language  instruction 
educational  programs.  Grants  are 
intended  for  language  instruction 
educational  projects  that  are  carefully 
designed,  well-implemented  and 
rigorously  evaluated. 

Projects  may  include  teacher  training, 
curriculum  development,  and 
evaluation  and  assessment  to  support 
the  core  program  of  student  instruction 
and  parental/community  participation. 
Student  instruction  may  comprise 
preschool,  elementary,  secondary,  and 
postsecondary  levels,  or  combinations 
of  these. 

Selection  Criteria:  We  use  the 
following  selection  criteria  in  34  CFR 
75.210  and  sections  3115  and  3128  of 
the  Act  to  evaluate  applications  for  new 
grants  under  this  competition: 

The  maximum  score  for  all  of  these 
criteria  is  100  points. 

The  maximum  score  for  each  criterion 
is  indicated  in  parentheses. 

(a)  Project  activities.  (22  points)  The 
Secretary  reviews  each  application  to 
determine  how  well  the  applicant 
proposes  to  carry  out  activities  that  will: 

(i)  Increase  the  English  proficiency  of 
limited  English  proficient  children  by 
providing  high-quality  language 
instruction  educational  programs  that 
are  based  on  scientificallv  based 
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research  demonstrating  the  effectiveness 
of  the  programs  in  increasing  English 
proficiency  and  student  academic 
achievement  in  the  core  academic 
subjects;  and 

(ii)  At  the  applicant's  option,  provide 
instructional  programs  designed  for 
children  who  are  learning  and  studying 
Native  American  languages  shall  have, 
as  a  project  outcome,  increases  in 
English  proficiency  and  a  second 
language. 

(iii)  Provide  high-quality  professional 
development  to  classroom  teachers 
(including  teachers  in  classroom 
settings  that  are  not  the  settings  of 
language  instruction  educational 
programs),  principals,  administrators, 
and  other  school  or  community-based 
organizational  personnel,  that  is — 

(A)  Designed  to  improve  the 
instruction  and  assessment  of  limited 
English  proficient  children: 

(B)  Designed  to  enhance  the  ability  of 
such  teachers  to  understand  and  use 
curricula,  a.ssessment  measures,  and 
instruction  strategies  for  limited  English 
proficient  children; 

(C)  Based  on  scientifically  based 
research  demonstrating  the  effectiveness 
of  the  professional  development  in 
increasing  children's  English 
proficiency  or  substantially  increasing 
the  subject  matter  knowledge,  teaching 
knowledge,  and  leaching  skills  of  such 
teachers;  and 

(D)  Of  sufficient  intensity  and 
duration  to  have  a  positive  and  lasting 
impact  on  the  teachers'  performance  in 
the  classroom  (excluding  activities  such 
as  one-day  or  short-term  workshops  and 
conferences  unless  the  activity  is  a 
component  of  an  established 
comprehensive  professional 
development  program  for  an  individual 
teacher). 

(iv)  At  the  applicant's  option,  provide 
instruction,  teacher  training,  curriculum 
development,  evaluation,  and 
assessment  designed  for  Native 
American  children  learning  and 
studying  Native  American  languages, 

(b)  Need  for  project.  (4  points) 

(1)  The  Secretary  considers  the  need 
for  the  proposed  project. 

(2)  In  determining  the  need  for  the 
proposed  project,  the  Secretary 
considers  the  extent  to  which  specific 
gaps  or  weaknesses  in  services, 
infrastructure,  or  opportunities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
nature  and  magnitude  of  those  gaps  or 
weaknesses. 

(c)  Quality  of  the  project  design.  (20 
points)  (1)  The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project. 


(2)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(ii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to. 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(iii)  The  extent  to  which  the  design  of 
the  proposed  project  includes  a 
thorough,  high-quality  review  of  the 
relevant  literature,  a  high-quality  plan 
for  project  implementation,  and  the  use 
of  appropriate  methodological  tools  to 
ensure  successful  achievement  of 
project  objectives. 

(iv)  The  extent  to  which  the  proposed 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  Federal  financial  assistance. 

(v)  The  extent  to  which  the  proposed 
project  is  part  of  a  comprehensive  effort 
to  improve  teaching  and  learning  and 
support  rigorous  academic  standards  for 
students. 

(vi)  The  extent  to  which  the  proposed 
project  encourages  parental 
involvement. 

(d)  Quality  of  project  personnel.  (6 
points)  (1)  The  Secretary  considers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project. 

(2)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(ii)  The  qualifications,  including 
relevant  training  and  experience,  of 
project  consultants  or  subcontractors. 

(e)  Adequacy  of  resources.  (6  points) 
(1)  The  Secretary  considers  the 
adequacy  of  resources  for  the  proposed 
project. 

(2)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(f)  Quality  of  the  management  plan. 
(20  points)  (1)  The  Secretary  considers 


the  quality  uf  th.'  :u.iii..L'>-m.nt  plan  lor 
the  proposed  \ii'  i>''  ! 

(2)  In  (irt>  nnimng  the  quality  of  the 
management  pi m  fur  th'-  proposed 
project,  the  Sh(  ritar\      Misidersthe 
following  factors: 

(!)  The  adequacy  of  ihe  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  adequacy  of  procedures  for 
ensuring  feedback  and  continuous 
improvement  in  the  operation  of  the 
proposed  project. 

(iii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project. 

(g)  Quality  of  the  project  evaluation. 
(22  points) 

(1)  The  Secretary  considers  the 
quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project,  s 

(2)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  of 
the  following  factors; 

(i)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(ii)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies. 

(iii)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

(iv)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

Int»TU()v«'rnmfntcil  Kcmi-m  of  Federal 
Programs 

This  pKjgram  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79.  Note  that  in  Part  79. 
Intergovernmental  Review  does  not 
apply  to  assistance  to  federally 
recognized  Indian  tribes. 

One  of  the  objectives  of  the  Executive 
order  is  tg  foster  an  inter-governmental 
partnership  and  a  strengthened 
federalism.  The  Executive  order  relies 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
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review  of  proposed  Federal  financial 
assistance. 

If  you  are  an  applicant,  you  must 
contact  the  appropriate  State  Single 
Point  of  Contact  (SPOC)  to  find  out 
about,  and  to  cornplv  with,  the  .State  s 
process  under  Executive  Order  123  72.  If 
you  propose  to  perform  activities  in 
more  than  one  State,  vou  should 
immediately  contact  the  .SPOC  for  each 
of  those  States  and  follow  the  procedun' 
established  in  each  state  under  the 
Executive  order.  If  you  want  to  know 
the  name  and  address  of  anv  SPOC,  see 
the  official  latest  SPOC  list  on  the  Web 
site  of  the  Office  of  Management  and 
Budget  at  the  following  address: 
http://^^-^  whitehouse  gov/omb/grants/ 
spoc.html. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  or  review, 
State,  area-wide,  regional  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  bv  a 
SPOC  and  any  comments  from  State. 
area-wide,  regional,  and  local  entitles 
must  be  mailed  or  hand-delivered  bv  the 
date  indicated  in  this  application  notice 
to  the  following  address:  The  Secretary, 
E.O.  12372— CFDA  #  84. 365C,  U.S. 
Department  of  Education,  room  7E200, 
400  Maryland  Avenue,  SW., 
Washington,  DC  20202-0125 

We  will  determine  proof  of  mailing 
under  34  CFR  75.102  (Deadline  date  for 
applications).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC.  time)  on 
the  date  indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address 

Application  Instructions  and  Forms 

The  appendix  to  this  notice  contains 
forms  and  instructions,  a  statement 
regarding  estimated  public  reporting 
burden,  a  notice  to  applicants  regarding 
compliance  with  section  427  of  the 
General  Education  Provisions  Act, 
various  assurances  and  certifications. 
Please  organize  the  parts  and  additional 
materials  in  the  fojlouing  order: 

a.  Instructions  for  Application 
Narrative. 

b.  Additional  Guidance. 

c.  Estimated  Public  Reporting  Burden. 

d.  Notice  to  All  Applicants  tiKPA^27 
Requirements  (OMB  No.  1801-0004). 

e.  Checklist  for  Applicants. 

f.  Application  for  Federal  Education 
Assistance  (ED  424)  and  instructions. 

g.  Budget  Information — Non- 
Construction  Programs  (ED  524)  and 
instructions. 


h.  Group  .Application  Certification. 

1.  Student  Data 

j.  Project  Documentation. 

k.  Assurances — Non-Construction 
Programs  (SF  424B)  and  instructions 

1  Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters:  and  Drug-Free 
Workplace  Requirements  fED  80-0013) 
and  instructions, 

m  Certification  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  [ED  80-0014)  and 
instructions. 

Note:  ED  80-0014  is  intended  for  the  use 
of  grantees  and  should  not  be  transmitted  to 
the  Department. 

n.  Disclosure  of  Lobbying  Activities 
(SF  LLL)  (if  applicable)  and 
insti-uctions. 

You  may  submit  information  on  a 
photocopy  of  the  application  and  budget 
forms,  the  assurances,  and  the 
certifications.  However,  the  application 
form,  the  assurances,  and  the 
certifications  must  each  have  an  original 
signature.  We  will  not  award  grants 
unless  Ave  have  received  a  completed 
application  form. 

All  applicants  must  submit  ONE 
original  signed  application,  including 
ink  signatures  on  all  forms  and 
assurances,  and  TWO  copies  of  the 
application.  Please  mark  each 
application  as  "original"  or  "copy".  No 
grant  may  be  awarded  unless  a 
completed  application  has  been 
received. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Seriice  (FIRS)  at  1-800-877- 
8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  c ontact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
this  application  notice. 

Electronic  Access  to  this  Document 

■^'ou  ma\  \  levv  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  /ittp.7/ivww. ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  toll  free  at  1-800-293- 


6498;  or  in  the  Washington,  DC  area  at 
(202)512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  ofTicial 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  the- 
GPO  Access  at:  http://wwK.access.gpo.gov/ 
nara/ index. html. 

FOR  FURTHER  INFORMATION  CONTACl: 
Samuel  Lopez,  Office  of  English 
Language  Acquisition,  U.S.  Department 
of  Education, 400  Marvland  Avenue, 
SW.  Room  MES  5605,"  Washington,  DC 
20202-6400.  Telephone:  202-401-1427, 
or  via  the  Internet: 
samuel.lopez@ed.gov. 

If  you  use  telecommunications  device 
fro  the  deaf  (TDD),  you  may  call  the 
Federal  Information  Relav  Service 
(FIRS)  at  l-80O-877-fi'^3q 

Instructions  for  Trans.mitl.ii  of 
Applications 

If  you  want  to  apply  for  a  grant  and 
be  considered  for  funding,  you  must 
meet  the  following  deadline 
requirements: 

(a)  //  You  Send  Your  Application  by 
Mail:  You  must  mail  the  original  and 
two  copies  of  the  application  on  or 
before  the  deadline  date.  Mail  your 
application  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  CFDA  #  84.365C,  7th  &  D 
Street.  SW,  Room  3671,  Regional  Office 
Building  3,  Washington.  DC  20202- 
4725, 

You  must  show  one  of  the  following 
as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

If  you  mail  an  application  through  the 
U.S.  Postal  Service,  we  do  not  accept 
either  of  the  following  as  proof  of 
mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Note:  Due  to  recent  disruptions  to  normal 
mail  delivery,  the  Department  encourages 
you  to  consider  using  an  alternative  delivery- 
method  (for  example,  a  commercial  carrier, 
such  as  Federal  express  or  United  Parcel 
Service:  U.S.  Postal  Service  Express  Mail;  or 
a  courier  service)  to  transmit  your 
application  for  this  competition. .If  you  use 
an  alternative  deliven,-  method,  please  obtain 
the  appropriate  proof  of  mailing  under  this 
section  (a)  "If  You  Send  Your  Application  by 
Mail,"  then  follow  the  instructions  in  section 
(b)  "If  you  Deliver  Your  Application  bv 
Hand." 
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(b)  If  You  Submit  Your  Application 
Electronically: 

\ pplii  .itiuri  PriK  rdiilfs 

Note:  Suiiie  ot  liie  pruiedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

I'lldt  i'Miicil  !ui   l,!f(  !i  unii    Subinissi.iri 
of  A  1 1 )  I  i  n  .  1 1 1 . 1  n  > 

In  Fihcdl  Yuar  2003,  the  U.S. 
Department  of  Education  is  continuing 
to  expand  its  pilot  project  for  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  The  Native  American  and 
Alaska  Native  Children  in  School 
Program— CFD A  #  84.365C  is  one  of  the 
programs  included  in  the  pilot  project. 
If  you  are  an  applicant  under  the  Native 
American  and  Alaska  Native  Children 
in  School  Program,  you  may  submit 
your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application)  portion  of  the  Grant 
Administration  and  Payment  System 
(GAPS).  Users  of  e-Application  will  be 
entering  data  on-line  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copy  of  a  grant  application  to  us. 
If  you  participate  in  this  voluntary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  be  saved  into  a  database.  We 
request  your  participation  in  e- 
Application.  We  shall  continue  to 
evaluate  its  success  and  solicit 
suggestions  for  improvement. 

If  you  participate  in  e-Application. 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  will 
find  information  about  its  hours  of 
operation. 

•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424).  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 


•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  from  the  e- 
Application  system. 

2.  The  institution's  Authorizing 
Representative  must  sign  this  form. 

3.  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  the  hard 
copy  signature  page  of  the  ED  424. 

4.  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  Native  American  and  Alaska  Native 
Children  in  School  Program  and  you  are 
prevented  from  submitting  your 
application  on  the  closing  date  because 
the  e-Application  system  is  unavailable, 
we  will  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension  — 

(1)  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

(2)(a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  and  3:30  p.m.. 
Washington.  DC  time,  on  the  deadline 
date,  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is. 
for  any  period  of  time  between  3:30  and 
4:30  p.m..  Washington.  DC  time)  on  the 
deadline  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailability  before  granting  you  an 
extension. 

To  request  this  extension  you  must 
contact  either  (1)  the  person  listed 
olsowhfT''       '  •  'I  FOR 

FURTHER  INFORMATION  CONTACT  or  (2)  the 

e-GRANTS  help  desk  at  1-888-336- 
8930. 

You  may  access  the  electronic  grant 
application  for  the  Native  American  and 
Alaska  Native  Children  in  School 
Program  at:  http://e-gmnts.ed.gov. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 


between  Paper  and  Lloclronic 
Applications)  in  the  application 
package. 

Note:  Applicants  who  choose  to  submit  an 
elet:tronic  application,  must  mail  a  paper 
copy  of  the  Application  for  Federal 
Education  A.s.sistance  Form  (ED  424)  and  the 
Group  Application  Certification  form  1885- 
0551,  with  original  signatures,  to  the  address 
that  appears  under  se<  tion  Checklist  for 
Applicants. 

(c)  //  You  Deliver  Your  Application  by 
Hand 

You  or  your  courier  must  hand 
deliver  the  original  and  two  copies  of 
the  application  by  4:30  p.m. 
(Washington.  DC  time)  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education.  Application  Control  Center. 
Attention:  CFDA  #  84.365C.  Room  3671. 
Regional  Office  Building  3.  7th  and  D 
Streets.  SW..  Washington,  DC.  20202- 
4725. 

The  Application  Control  Center 
accepts  application  deliveries  daily 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  DC  time),  except 
Saturdays,  Sundays,  and  Federal 
holidays.  The  Center  accepts 
application  deliveries  through  the  D 
Street  entrance  only.  A  person 
delivering  an  application  must  show 
identification  to  enter  the  building. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  you  should  check 
with  your  local  post  office. 

(2)  If  you  send  your  application  by 
mail  or  deliver  it  by  hand  or  by  a  courier 
service,  the  Application  Control  Center 
will  mail  a  Grant  Application  Receipt 
Acknowledgment  to  you.  If  you  do  not 
receive  the  notification  of  application 
receipt  within  15  days  from  the  date  of 
mailing  the  application,  you  should  call 
the  U.S.  Department  of  Education 
Application  Control  Center  at  (202) 
708-9493. 

(3)  If  your  application  is  late,  we  will 
notify  you  that  we  will  not  consider  the 
application. 

(4)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the 
Department — in  Item  4  of  the 
Application  for  Federal  Education 
Assistance  (ED  Form  424:  (exp.  11-30- 
2004))  the  CFDA  number — and  suffix 
letter  #  84.365C  of  the.  if  any— of  the 
competition  under  which  you  are 
submitting  vn\ir  application. 

Progr.im   \  iih.r.iv    20  U.S.C.  6821(c). 
6822. 
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Maria  Hernandez  Ferrier, 
Director,  Office  of  English  Language 
Acquisition,  Language  Enhancement,  and 
Academic  Achievement  for  Limited  English 
Proficient  Students. 

Estimated  Burden  Statement 

According  tu  the  i'aptirwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number.  The  valid  OMH 
control  numbor  for  thi.s  information 
collectuin  l^  OMB  No.  188.^-0551 
(E.XDiration  Date:  10  31  0.51 

The  time  required  to  cioniplete  this 
information  collection  is  estimated  to 
average  80  hours  per  response. 
including  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate  or  suggestions  for  improving 
this  form,  please  write  to:  U.S. 
Department  of  Education,  Washington. 
DC  20202-4651. 

If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly 
to:  Office  of  English  Language 
Acquisition,  Language  Enhancement, 
and  Academic  Achievement  for  Limited 
English  Proficient  Students,  U.S. 
Department  of  Education,  400  Mar>'land 
Avenue,  SW.,  Room  (5605),  Switzer 
Building.  Washington.  DC  20202-6510. 

Instruc  tions  tor  .Application  Narrative 

Before  preparing  the  Application 
Narrative  you  should  read  carefully  the 
description  of  the  program  and  the 
selection  criteria  we  use  to  evaluate 
applications.  The  narrative  should — 

Begin  with  a  1  page  single-spaced 
abstract  that  is.  a  summary  of  your 
proposed  project  that  includes;  a  short 
description  of  the  project  design,  project 
objectives,  activities  the  project 
proposes  to  address,  the  name  of  the 
institutions  with  which  you  have 
entered  into  consortia  arrangements,  if 
applicable;  information  that  is  helpful 
in  determining  the  status  as  an  eligible 
entity  as  listed  under  Title  III,  Part  A. 
Subpart  1.  Section  3112(a).  Native 
American  and  Alaska  Native  Children 
in  School  Program  of  the  No  Child  Left 
Behind  Act.  Eligibility  status 
information  may  include  a 
memorandum  of  agreement  or  proof  of 
tribally  sanctioned  status  obtained  from 
a  duly  authorized  educational 
organization  or  authority  serving  Native 
American  students,  (such  attachment 
would  not  be  counted  against  the  page 
limit). 


Selection  Criteria 

The  narrative  should  address  fully  all 
aspects  of  the  selection  criteria  in  the 
order  listed  and  should  give  detailed 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria.  Do 
not  include  resumes  or  curriculum  vitae 
for  project  personnel;  provide  position 
descriptions  instead.  Do  not  include 
bibliographies,  letters  of  support,  or 
appendices  in  your  application. 

Table  of  Contents 

The  application  should  include  a 
table  of  contents  listing  the  various  parts 
of  the  narrative  in  the  order  of  the 
selection  criteria.  Be  sure  that  the  table 
includes  the  page  numbers  where  the 
parts  of  the  narrative  are  found. 

Budget 

Requested  budget  level  for  years  2-4 
should  not  exceed  the  requested  budget 
level  for  year  1.  Budget  line  items  must 
support  the  goals  and  objectives  of  the 
proposed  project  and  must  be  directly 
related  to  the  instructional  design  and 
all  other  project  components.  A  separate 
budget  summary  and  cost  itemization 
must  be  provided. 

Final  Application  Preparation 

Use  the  Checklist  for  Applicants  to 
verify  that  your  application  is  complete. 
Submit  three  copies  of  the  application, 
including  an  original  copy  containing 
an  original  signature  for  each  form 
requiring  the  signature  of  the  authorized 
representative.  Do  not  use  elaborate 
bindings  or  covers.  The  application 
package  must  be  mailed  or  hand- 
delivered  to  the  Application  Control 
Center  (ACC)  and  postmarked  by  the 
deadline  date. 

Checklist  for  Applicants 

The  following  forms  and  other  items 
must  be  included  in  the  application  in 
the  order  listed  below: 

1.  Application  for  Federal  Education 
Assistance  Form  (ED  424). 

2.  Group  Application  Certification 
Form  (if  applicable). 

Note:  .Applicants  who  choose  to  submit  an 
electronic  application,  must  mail  a  paper 
copy  of  the  Application  for  Federal 
Education  Assistance  Form  (ED  424)  and  the 
Group  Application  Certification  form  1885- 
0551,  with  original  signatures,  to:  U.S. 
Department  of  Education.  Application 
Control  Center,  Attention:  CFDA  #  84.365C. 
7th  &  D  Street,  SW.,  Room  3671.  Regional 
Office  Building  3,  Washington.  DC  20202- 
4725. 

3.  Budget  Information  Form  (ED  524). 

4.  Itemization  of  costs  for  each  budget 
year. 

5.  Student  Data  Form. 

6.  Assurances — Non-Construction 
Programs  Form  (SF  424B). 


7.  Certilications  kegarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  Form  (ED  80- 
0013). 

8.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary- 
Exclusion — Lower  Tier  Covered 
Transactions  Form  (ED  80-0014)  (if 
applicable). 

9.  Disclosure  of  Lobbving  Activities 
Form  (SF  LLL). 

10.  Information  that  addresses  section 
427  of  the  General  Education  Provisions 
Act.  (See  the  form  below  entitled  Notice 
to  All  Applicants.) 

11.  One-page  abstract. 

12.  Table  of  Contents. 

13.  Application  narrative,  not  to 
exceed  35  pages. 

14.  One  original  and  two  copies  of  the 
application  for  transmittal  to  the 
Education  Departments  Application 
Control  Center. 

\nn-Kt'i:iilrilitr\  ( luuidnce 

Purpose  of  the  Program 

Q:  What  is  the  purpose  of  the  English 
Language  Acquisition,  Language 
Enhancement,  and  Academic 
Achievement  Act  for  Limited  English 
Proficient  Students  of  Title  III  of  the 
Elementary  and  Secondary  Education 
Act  as  amended  by  the  No  Child  Left 
Behind  Act  of  2001? 

A:  The  purpose  of  Title  III  is  to  ensure 
that  limited  English  proficient  (LEP) 
students  develop  English  proficiency 
and  meet  the  same  academic  content 
and  academic  achievement  standards 
that  other  children  are  expected  to  meet 
Schools  use  these  funds  to  implement 
language  instruction  programs  designed 
to  achieve  the  purpose  of  the  grants.  The 
Office  of  English  Language  Acquisition. 
Language  Enhancement,  and  Academic 
Achievement  for  Limited  English 
Proficient  Students  (OELA)  will  hold 
grantees  accountable  for  increasing  the 
English  proficiency  and  core  academic 
content  knowledge  of  LEP  students. 

Q:  Mav  projects  funded  under  this 
program  support  the  teaching  and 
studying  of  Native  American 
Languages? 

A:  Projects  funded  under  this  program 
may  support  the  teaching  and  studying 
of  Native  American  Languages,  but  must 
have,  as  a  project  outcome,  increase  in 
proficiency  in  English. 

Q:  What  instructional  programs  are 
grantees  required  to  provide? 

A:  Grantees  under  this  program  are 
required  to  provide  high  quality 
language  instruction  educational 
programs  that  are  based  on  scientificalh 
based  research  demonstrating 
effectiveness  in  increasing  English 
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proficiency  and  student  academic 
achievement  in  the  core  academic 
subjects.  A  grantee  must  select  one  or 
more  methods  of  instniction  to  be  used 
in  the  programs  and  activities  and 
provide  evidence  that  the  programs 
chosen  are  based  on  scientific  research 
in  teaching  LEP  students. 

Q:  Does  a  grantee  have  flexibility  in 
selecting  the  method  of  instruction  to  be 
used  to  assist  LEP  students  to  attain 
English  proficiency  and  academic 
achievement? 

A:  A  grantee  may  select  one  or  more 
methods  of  instruction  to  be  used  in 
assisting  LEP  students  to  attain  English 
proficiency  and  student  academic 
achievement.  However,  the  language 
instruction  curriculum  used  must  be 
tied  to  scientifically  based  research  on 
teaching  LEP  students  and  must  have 
demonstrated  effectiveness. 

Q:  Are  students  who  participate  in  the 
Native  American  and  Alaska  Native 
Children  in  School  Program  required  to 
meet  State  academic  content  and 
student  academic  achievement 
standards? 

A:  Students  who  are  enrolled  in 
schools  that  are  subject  to  meet  State 
academic  content  and  student  academic 
achievement  standards,  are  expected  to 
meet  those  standards.  Students  in 
schools  that  are  subject  to  standards 
other  than  State  standards  are  expected 
to  meet  the  same  standards  as  all 
children  in  their  school  are  expected  to 
meet. 

Q:  Are  public  schools,  which  serve 
Native  American  children  eligible  to 
apply  under  the  Native  American  and 
Alaska  Native  Children  in  School 
Program? 

A:  Public  elementary  or  secondary 
schools  operated  predominantly  for 
Native  American  children  are  eligible  to 
apply  under  the  Native  American  and 
Alaska  Native  Children  in  School 
Program  if  the  school  is  tribally 
sanctioned  or  is  operated  under  a 
contract  from  the  Bureau  of  Indian 
Affairs,  or  has  secured  a  grant  or  funds 
from  the  Bureau  of  Indian  Affairs,  such 
IS  a  grant  under  the  )ohnson  O'Malley 
Act. 

Role  of  Parents 

Q:  How  is  the  role  of  parents  of  LEP 
students  addressed  in  the  Title  III 
legislation? 

A:  Each  grantee  using  funds  provided 
under  this  title  to  provide  a  language 
instruction  educational  program  must 
implement  an  effective  means  of 
■  )utreach  to  parents  of  limited  English 
[)roficient  children  to  inform  such 
parents  of  how  they  can  be  involved  in 
the  education  of  their  children,  and  be 
ictive  participants  in  assisting  their 


children  to  learn  English,  tu  achieve  at 
high  levels  in  core  academic  subjects, 
and  to  meet  the  same  challenging  State 
academic  content  and  student  academic 
achievement  standards  as  all  children 
are  expected  to  meet. 

Q:  What  is  the  length  of  time  that  a 
grantee  has  to  inform  parents  that  their 
child  has  been  identified  for 
participation  in  a  language  instruction 
educational  program  for  limited  English 
proficient  (LEP)  students? 

A:  Grantees  shall  inform  parent(s)  that 
their  child  has  been  identified  for 
participation  in  a  language  instruction 
educational  program  for  LEPs  not  later 
than  30  days  after  the  beginning  of  the 
school  year.  For  a  child  who  enters 
school  after  the  beginning  of  the  school 
year,  grantees  shall  inform  parent(s) 
within  2  weeks  of  the  child's  placement 
in  such  a  program. 

Q:  What  kind  of  information  must  a 
grantee  provide  parents  regarding  their 
child's  participation  in  a  language 
instruction  educational  program  for 
LEPs? 

A:  Grantees  shall  provide  parents  (1) 
the  reasons  for  identifying  their  child  as 
being  limited  English  proficient  and  the 
need  to  place  him/her  in  a  language 
instruction  educational  program  for 
LEPs;  (2)  the  child's  level  of  English 
proficiency,  including  how  the  level 
was  assessed  and  the  status  of  the 
child's  academic  achievement;  (3)  the 
method  of  instruction  that  will  be  used 
in  the  program,  including  a  description 
of  other  alternative  programs;  (4)  how 
the  program  will  meet  the  educational 
strengths  and  needs  of  the  child;  (5) 
how  the  program  will  help  the  child 
learn  English  and  meet  academic 
achievement  standards;  (6)  the  program 
exit  requirements,  including  the 
expected  rate  of  transition  and  the 
expected  rate  of  graduation  from 
secondary  school;  (7)  how  a  program 
will  meet  the  objectives  of  an 
individualized  education  program  for  a 
child  with  a  disability;  and  (8) 
information  pertaining  to  parental  rights 
as  prescribed  by  law. 

Q:  Does  the  parent  have  the  right  to 
refuse  placement  of  their  child  in  a 
language  instruction  educational 
program? 

A:  The  grantee  must  provide  parents 
with  the  required  information  under 
Section  3302  of  ESEA  Title  111  (parental 
notification).  Parents  have  a  right  to 
have  their  child  removed  from  such  a 
program.  The  parents  also  have  the  right 
to  choose  another  program  or  method  of 
instruction,  if  available. 

Professional  Development 

Q:  What  professional  development 
activities  are  grantees  encouraged  to 


provide  for  teachers,  udnunistrators  and 
others  involved  in  language  instruction 
educational  '.'minims? 

A:  Granteij.s  dii;  (encouraged  to  provide 
high-quality  professional  development 
to  classroom  teachers  (including 
teachers  in  classroom  settings  that  are 
not  the  setting  of  language  instruction 
educational  programs),  principals, 
administrators,  and  other  school-  or 
community-based  organizational 
personnel  that  is: 

•  Designed  to  improve  the  instruction 
and  assessment  of  LEP  students; 

•  Designed  to  enhance  the  ability  of 
such  teachers  to  understand  and  use 
curricula,  assessment  measures,  and 
instruction  strategies  for  LEP  children; 

•  Based  on  scientifically  based 
research  demonstrating  the  effectiveness 
of  the  professional  development  in 
increasing  children's  English 
proficiency,  or  substantially  increasing 
the  subject  matter  knowledge,  teaching 
knowleidge,  and  teaching  skills  of 
teachers;  and 

•  Of  sufficient  intensity  and  duration 
to  have  a  positive  and  lasting  impact  on 
the  teachers'  performance  in  the 
classroom  (excluding  activities  such  as 
one-day  or  short-term  workshops  and 
conferences  unless  the  activity  is  a 
component  of  an  established 
comprehensive  professional 
development  program  for  an  individual 
teacher). 

Local  Reporting  Requirements 

Q:  What  are  the  reporting 
requirements  for  grantees  that  receive  a 
Title  III.  Native  American  and  Alaskan 
Native  Children  in  School  grant? 

A:  Grantees  under  the  Native 
American  and  Alaska  Native  Children 
in  School  Program  must  provide  to  the 
Secretary'  an  annual  performance  report 
for  continuation  award  purposes,  and  a 
final  performance  report  (34  CFR 
80.40(a)(l)-(4),  (d),  and  (e)  and  34  CFR 
80.41).  "These  reports  must  contain 
information  regarding  each  objective.  If 
possible  quantified  results  should  be 
reported  depending  on  the  content  of 
the  objective.  An  explanation  is  needed 
when  an  objective  target  for  that 
performance  year  is  not  met.  Disclosure 
must  include  a  statement  of  the  action 
to  be  taken  or  contemplated  and  any 
assistance  needed  to  resolve  the 
situation.  Budgetary  information  in  the 
form  of  a  line  item  budget  and  budget 
narrative  must  also  accompany  the 
report  (34  CFR  80.40(b)(2)(iii)j. 

Definitions 

Q:  How  do  you  define   "language 
instruction  educational  program?" 

A:  "Language  instruction  educational 
program"  means  an  instruction  course 
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in  which  LEP  students  are  placed  for  the 
purpose  uf  developing  and  attaining 
English  proficiency,  while  meeting 
challenging  State  academic  content  and 
student  academic  achievement 
standards.  A  language  instruction 
educational  program  may  make  use  of 
both  English  and  a  child's  native 
language  to  enable  the  child  to  de\elop 
and  attain  English  profii  leni  y  Programs 
may  include  the  participation  of  English 
proficient  children  in  addition  to  LEP 
students  if  such  a  program  enables 
pttCtU^patiilg students  to  become 
proficient  in  English  and  a  second 

language. 

Q:  \Vnat  is  the  definition  of  "Native 
Amfric(2n"  and  "Native  American 
Lcinguage'" 

A:  The  terms  "Native  American"  and 
"Native  American  Language"  are 
defined,  under  Section  3301(9)  of  ESEA 
to  have  the  same  meaning  as  those  terms 
have  under  Section  103  of  the  Nati\(> 
American  Languages  Act  Under  that 
Act,  these  terms  are  defined  as  follows 
"Native  American  "  means  an  Indian. 
Native  Hawaiian,  or  Native  American 
Pacific  Islander.  "Native  American 
language"  means  the  historical, 
traditional  language  spoken  by  Native 
Americans. 

Q:  What  does  the  term  "Indian  tribe" 
mean? 

A:  "Indian  tribe"  means  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community,  including  any 
Native  village  or  Regional  Corporation 
or  Village  Corporation  as  defined  in  or 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act,  that  is 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians.  (ESEA  Section  3301 

(7)). 

Q:  What  is  a  "Native  Hawaiian  or 
Native  American  Pacific  IsloQ^er 
Educational  Organization?" 

A:  "Native  Hawaiian  or  Native 
American  Pacific  Islander  native 
language  educational  organization' 
means  a  nonprofit  organization  with — 

(A)  a  majority  of  its  governing  board 
and  employees  consisting  of  fluent 
speakers  of  the  traditional  Native 
American  languages  used  in  the 
organization's  educational  programs: 
and 

(B)  not  less  than  5  years  successful 
experience  in  providing  educational 
services  in  traditional  Native  American 
languages.  (ESEA  Section  3301  (10)). 

Q:  \Vnat  is  a  tribally  sanctioned 
education  authority? 

A:  The  term  "tribally  sanctioned 
educational  authority  "  means — 

(A)  Any  department  or  division  of 
education  operating  within  the 
administrative  structure  of  the  duly 


constituted  governing  body  of  an  Indian 
tribe;  and 

(B)  Any  nonprofit  institution  or 
organization  that  is — (i)  chartered  by  the 
governing  body  of  an  Indian  tribe  to 
operate  a  school  described  in  section 
3112taJ  or  otherwise  to  oversee  the 
delivery  of  educational  services  to 
members  of  the  tribe;  and  (ii)  approved 
by  the  Secretary  for  the  purpose  of 
carrying  out  programs  under  subpart  1 
of  part  A  for  individuals  served  by  a 
school  described  in  section  3112(a). 
(ESEA  Section  3301  (15)). 

'FR  D.H    02-32841  Filed  12-27-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
[Docket  No  EA-274] 

Application  To  Export  Electric  Energy; 
Wisconsin  Public  Service  Corporation 

AGENCY:  Office  ul  Fossu  Energy,  DOL. 
ACTION:  Notice  of  application. 

summary:  Wisconsin  Public  Service 
Corporation  (WPSC)  has  applied  for 
authority  to  transmit  electric  energy 
from  the  United  States  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  January  29,  2003. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27).  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Fuslowski  tl^rograin  Office)  202- 
586-4708  or  Michael  Skinker  (Program 
Attorney)  202-586-2793 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
{16U.S.C.  824a(e)). 

On  November  28.  2002,  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energy  (DOE)  received  an  application 
from  WPSC  to  transmit  electric  energy 
ft-om  the  United  States  to  Canada.  WPSC 
is  an  investor-owned  electric  utility 
having  its  principal  place  of  business  in 
Green  Bay.  Wisconsin.  WPSC  is  a 
wholly-owned  subsidiary  of  WPS 
Resources  and  is  engaged  in  the 
generation,  distribution  and  sale  of 
electric  energy. 

The  electric  energy  to  be  sold  by 
WPSC  will  be  excess  to  its  native  load 
or  purchased  from  generators,  power 


marketers  or  Federal  power  marketing 
agencies.  WPSC  proposes  to  arrange  for 
the  delivery  of  electric  energy  to  Canada 
over  the  existing  international 
transmission  facilities  presently  owned 
by  Basin  Electric  Power  Cooperative, 
Bonneville  Power  Administration, 
Citizens  Utilities  Co.,  International 
Transmission  Company.  Eastern  Maine 
Electric  Cooperative,  Joint  Owners  of 
the  Highgate  Project,  Long  Sault,  Inc., 
Maine  Electric  Power  Company,  Maine 
Public  Ser\'ice  Company.  Minnesota 
Power  and  Light  Inc.,  Minnkota  Power 
Cooperative,  New  York  Power 
Authority,  Niagara  Mohawk  Power 
Corporation,  Northern  States  Power,  and 
Vermont  Electric  Transmission 
Company.  The  construction,  operation, 
maintenance,  and  connection  of  each  of 
the  international  transmission  facilities 
to  be  utilized  by  WPSC,  as  more  fully 
described  in  the  application,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485,  as  amended. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§385.211  or  385.214  oftheFERC's 
Rules  of  Practice  and  Procedures  (18 
CFR  385.211.  385.214).  Fifteen  copies  of 
each  petition  and  protest  should  be  filed 
with  the  DOE  on  or  before  the  date 
listed  above. 

Comments  on  the  WPSC  application 
to  export  electric  energy  to  Canada 
should  be  clearly  marked  with  Docket 
EA-274.  Additional  copies  are  to  be 
filed  directly  with  William  L, 
Bourbonnais.  Manager.  Rates  and 
Economic  Evaluation.  Wisconsin  Public 
Service  Corporation.  700  North  Adams 
Street,  PO  Box  19001 .  Green  Bay.  WI 
54307-9001  And  David  Martin 
Connellv.  Esquire,  Bruder,  Gentile  & 
Marcoux.  L.L.P..  1100  New  York 
Avenue.  NW..  Suite  510  East, 
Washington,  DC  20005-3934. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
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Kossil  Energy  Huiiu:  pago,  sulecjt 
"Regulatory"  Programs,"  then 
"Electricity  Regulation,"  and  then 
"Pending  Proceedings"  from  the  options 
menus. 

Issued  in  Washington,  DC.  on  December 
24.  2002. 

Anthony  |.  Come, 

Deputy  Director.  Electric  Power  Regulation. 
Office  of  Coal  &■  Power  Im/Ex.  Office  of  Coal 
6- Power  Systems.  Office  of  Fossil  Energy. 
(FR  Dcm:.  02-32911  Filed  12-27-02:  8:45  ami 
BILLING  COM  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
To  Conduct  Public  Scoping  Meetings 
and  Notice  of  Floodplain  and  Wetlands 
Involvement  for  Remediation  of  the 
Moab  Uranium  Mill  Tailings  Site  in 
Grand  County,  UT 

AGENCY    U.S.  Department  of  Energy. 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  and  to 
conduct  public  scoping  meetings; 
correction. 

SUMMARY:  The  Department  of  Energy 
i  Mil  1 1 1, shed  a  document  in  the  Federal 
Register  of  December  20.  2002, 
announcing  its  intent  to  prepare  an 
Environmental  Impact  Statement  to 
assess  the  potential  environmental 
impacts  of  actions  that  would  remediate 
contaminated  soils,  tailings,  and  ground 
water  at  the  Moab  Uranium  Mill, 
Tailings  Site,  Grand  County,  Utah,  and 
contaminated  soils  in  adjacent  public 
and  private  properties  near  the  Moab 
Project  Site.  The  document  contained  an 
incorreti  >•  iimiI  i  '  i'- 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
)oel  Berwick,  Moab  Project  Manager. 
U.S.  Department  of  Energy,  Grand 
lunctinn  Office.  (970)  248-«020. 

Corrt't  1 11)11 

In  the  Federal  Register  of  December 
20,  2002,  in  FR  Doc.  02-32126,  on  page 
77969.  plea.se  make  the  following 
correction: 

On  page  77969.  under  the  heading 
.ADDRESSES,  the  second  paragraph 
should  read:  In  addition  to  providing 
comments  at  the  public  scoping 
meetings,  interested  parties  are  invited 
to  record  their  comments,  ask  questions 
concerning  the  EIS,  or  request  to  be 
placed  on  the  EIS  mailing  list  or 
document  distribution  list  by  leaving  a 
message  on  the  toll-free  EIS  Hotline  1- 
HOO-637-4575,  or  e-mail  at 
nuMibcomments@gjo.doe.gov  The 
hotline  will  have  instructions  on  how  to 
record  comments  and  requests. 


isMiiHi  111  \V.iMiingiiiii.  iji ..  ill  IS  20th  day  of 
December,  2002. 
Beverly  A  Cook, 

Assistant  Secretary,  Environment.  Safety  and 
Health. 

|FR  Dot:.  02-32910  Filed  12-27-02:  8:45  am] 
MLUNQCOoe  »»Bo-m-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   CP03   29-000] 

Columbia  Gas  Transmission 
Obrporation,  Notice  of  Application 

Dim  .Mllbcl   ^:t.  .;0U^ 

Take  notice  that  on  December  17, 
2002,  Columbia  Gas  Transmission 
Corporation  (Columbia).  12801  Fair 
Lakes  Parkway,  Fairfax,  Virginia  22030- 
0146,  filed  an  application  pursuant  to 
sections  7(b)  and  7(c)  of  the  Natural  gas 
Act  (NGA)  and  part  157  of  the 
Commission's  regulations,  for  a 
certificate  of  public  convenience  and 
necessity  for  a  limited  blanket  certificate 
to  perform  certain  specific  activities  at 
its  Victory  storage  field  in  Marshall  and 
Wetzel  Counties,  West  Virginia,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
or  may  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnhneSupport@feTC.gov  or  toU- 
ft-ee  at  (866)208-3676,  or  for  TTY. 
contact  (202)502-8659. 

Columbia  states  that  on  September  18, 
2002,  Consolidated  Coal  Company  and 
McElroy  Coal  Company  (collectively 
referred  to  as  McElroy)  and  Columbia 
executed  a  settlement  agreement 
relating  to  the  continued  operation  of 
the  victory  storage  field  in  tandem  with 
coal  mining  operations.  It  is  stated  that 
the  settlement  agreement  is  structured 
to  allow  McElroy  continuous  access  for 
its  coal  mining  operation  while  ensuring 
a  preservation  of  current  storage  field 
deliverability.  in  a  cost  effective 
manner,  for  Columbia  and  its  customers. 
In  addition,  it  is  stated  that  as  a  result 
of  the  sequential  drill-and-plug 
approach  adopted  by  the  parties  for 
maintaining  deliverability,  mining 
activities  through  Victory  should 
progress  more  safely. 

Columbia  states  that  once  mining 
within  the  Victory  storage  field 
commences,  it  will  frequently  be 


required  to  act  within  time  frames  that 
do  not  permit  seeking  advance 
Commission  authorization  each  time  an 
active  injection/withdrawal  well  must 
be  plugged  to  accommodate  mining,  or 
a  replacement  injection/withdrawal 
well  must  be  drilled  to  preserve  existing 
deliverability.  In  order  to  avoid  the  need 
for  repeatedly  seeking  expedited 
decisions  on  matters  requiring  NGA 
section  7  authority,  Columbia  requests  a 
limited  blanket  certificate  for 
authonzation  to  drill  replacement 
injection/withdrawal  wells,  and 
abandon  existing  injection/withdrawal 
wells,  and  a  flexible  time  frame  for 
meeting  the  normal  envirorunental 
reporting  requirements  associated  with 
such  activities. 

Columbia  maintains  that  the 
settlement  agreement  with  McElroy 
insulates  Columbia  and  its  customers 
from  the  costs  associated  with 
abandoning  existing  injection/ 
withdrawal  or  observation  wells  and 
drilling  replacement  injectiony 
withdrawal  or  observation  wells. 
Columbia  avers  that  its  customers  will 
incur  no  significant  costs  in  conjunction 
with  replacing  existing  wells  and 
ancillary  equipment  with  replacement 
wells  and  equipment  while  preserving 
existing  capacity  and  deliverability  from 
the  Victory  storage  field.  Columbia 
states  that  it  would  seek  roUed-in  rate 
treatment  for  the  minor  non-reimbursed 
costs  which  will  be  incurred  with 
respect  to  well  abandonment  and 
replacement  activities  in  Victory. 
Columbia  states  that  McElroy  would  pay 
for  up  to  750  feet  of  well  line  to  connect 
each  replacement  well  and  Columbia 
would  pay  for  any  footage  of  well  line 
over  750  feet.  Columbia  further  states 
that  for  pipelines  impacted  by  mining. 
Columbia  would  receive  a 
reimbursement  of  50  percent  of  the  costs 
associated-^with  mitigating  impact  on 
pipelines  in  Victory  which  are  12-inch 
or  greater  in  diameter  when  such 
pipelines  are  schedule  to  be,  or  are. 
mined  imder  during  the  months  of 
December,  )anuary.  February  or  March 
of  any  year  while  the  settlement 
agreement  is  in  effect.  Under  such  a 
scenario,  Columbia  states  that  it  would 
seek  to  roll-in  to  its  rates  the  portion  of 
pipeline  costs  not  reimbursed  by 
McElroy. 

Any  questions  regarding  this 
application  should  be  directed  to 
counsel  for  Columbia.  Fredric  J.  George. 
Columbia  Gas  Transmission 
Corporation,  P.O.  Box  1273.  Charleston, 
West  Virginia  25325-1273,  at  (304)  357- 
2359,  fax  (304)  357-3206. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
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obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  tliis  project 
should,  on  nr  before  the  comment  date 
stated  below  tile  with  the  Federal 
Energy  Regulator,'  Commission,  888 
First  Street,  NE  .  Washington.  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  J85.214  or  385.211) 
and  the  regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  ser\ice  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  in  the 
proceeding,  with  the  Commission  and 
must  mail  a  copy  to  the  applicant  and 
to  e%  erv  otlier  partv.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  originai  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  ser\'e  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 


completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  deteimination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  ?gainst  the 
nnn-en\ironmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

F'rotests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  Date:  January  13,  2003. 

Linwoori  A   Wdtson   fr.. 

Deputy  Secretary. 

IFR  Doc  02-32874  Filed  12-27-02;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No   RP95-40&-048] 

Columbia  Gas  Transmission 
Corporation:  Notice  of  Compliance 
Filing 

December  24,  2002. 

Take  notice  that  on  December  17. 
2002,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  the 
following  revised  tariff  sheets  bearing  a 
proposed  effective  date  of  January  1 , 
2003: 

Sixty-first  Revised  Sheet  No.  25 
Sixty-first  Revised  Sheet  No.  26 
Sixty-first  Revised  Sheet  No.  27 
Twenty-seventh  Revised  Sheet  No.  30A 


Columbia  states  that  this  filing  is 
being  submitted  pursuant  to  Stipulation 
I,  Article  I,  section  E,  True-up 
Mechanism,  of  the  settlement 
(Settlement)  in  Docket  No.  RP95-408  et 
al..  approved  by  the  Commission  on 
April  17,  1997  (79  FERC  1)61.044 
(1997)).  Under  the  approved  section  of 
the  settlement,  Columbia  is  required  to 
true-up  its  collections  pursuant  to  the 
settlement  component  for  12-month 
periods  commencing  November  1,  1996, 
and  ending  October  31.  2004.  The  sixth 
12-month  period  (period  V^I)  ended 
October  31.  2002.  Columbia  is  making 
this  true-up  filing  in  compliance  with 
the  settlement  to  return  a  net  over- 
recovery  of  $3,079,361  for  period  VI, 
which  includes  interest  and  the  true-up 
of  the  period  V  settlement  component 
adjustment,  through  an  adjustment  to 
the  settlement  component  of  the  base 
rates  for  the  period  January  1.  2003, 
through  October  31,  2003. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnhneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date.- December  30,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-32973  Filed  12-27-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocKet  Nos    RPOO    M  *  00  J  and  RPOO  S9ft 
003: 

Discovery  Gas  Transmission  LLC 
Notice  ot  Compliance  Filing 

December  t4.  200i. 

Take  notice  that  on  December  19. 
2002.  Discovery  Gas  Transmission  LLC 
(Discovery)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1,  the  following  tariffs  sheets,  to  be 
effective  September  1.  2002: 

Second  Revised  .Sheet  No.  101.  Second 

Revised  Sheet  No.  130 
Second  Revised  Sheet  No.  134.  Second 

Revised  Sheet  No.  135 
First  Revised  Sheet  No.  136.  Original  Sheet 

No.  136  A 
First  Revised  Sheet  No.  137.  Second  Revised 

Sheet  No.  145 
Third  Revi.sed  Sheet  No.  146.  Third  Revised 

Sheet  No.  150 
Third  Revised  Sheet  No.  151.  Second  Revised 

Sheet  No.  162 
Seventh  Revised  Sheet  No.  196.  Original 

Sheet  No.  197 
Sheet  Nos.  198-199.  Second  Revised  Sheet 

No.  260 

Discovery  states  that  the  filing  is 
being  made  in  compliance  with  two 
letter  orders  issued  by  the  Commission 
the  above-captioned  proceeding  on 
December  12,  2002. 

Discovery  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers,  interested  State 
Commissions  and  other  interested 
persons. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS  " 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FEBCOnlineSupport®f erc.gov  or  toll- 
ft-ee  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 


See  18  CFK  J85.2001laJllJluiJ  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  December  31.  2002. 

Linwood  A.  Watson,  Ir.. 

Deputy  Secretary. 

|FR  Doc.  02-32966  Filed  12-27-02;  8:45  am| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(DocKet  No   RPOO-486-0021 

Cove  Point  LNG  Limited  Partnership 
Notice  of  Compliance  Filing 

UoLumber  24.  2UUJ. 

Take  notice  that  on  December  19. 
2002.  Cove  Point  LNG  Limited 
Partnership  (Cove  Point)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  First 
Revised  Sheet  No.  0;  First  Revised  Sheet 
No.  136;  and  First  Revised  Sheet  No. 
137. 

Cove  Point  states  that  its  filing  serves 
two  purposes:  (1)  Compliance  with 
Order  No.  637  and  the  Commission 
order  in  Docket  No.  RPOO-^86  by  filing 
previously  approved  tariff  sheets  that 
were  inadvertently  not  filed;  and  (2) 
adoption  of  a  new  initial  sheet  changing 
the  contact  person  for  Cove  Point  to 
reflect  its  current  ownership  by 
Dominion  Resources.  Inc.  Cove  Point 
proposes  an  effective  date  of  December 
20,  2002.  for  the  previously  approved 
sheets  and  of  January  19.  2003.  for  new 
Sheet  No.  0. 

Cove  Point  states  that  copies  have 
been  served  upon  its  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 


FEHCUnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 
Protest  Date:  December  31.  2002. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

|FR  Dor  02-32967  Filed  12-27-02;  8:45  am] 

BILllNG   CODE   6?'  ''   01    P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  CP03-24-0O0] 

Tennessee  Gas  Pipeline  Company: 
Notice  of  Request  Under  Blanket 
Authorization 

December  23.  2002. 

Take  notice  that  on  December  11. 
2002.  Tennessee  Gas  Pipeline  Company 
(Tennessee).  9  E.  Greenway  Plaza. 
Houston.  Texas  77046.  filed  in  Docket 
No.  CP03-24-O00  a  request  pursuant  to 
sections  157.205  and  157.211(a)(2)  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  construct 
and  operate  a  new  delivery  point, 
located  in  Hickman  County.  Tennessee, 
to  serve  an  end-user,  under  Tennessee's 
blanket  certificate  issued  in  Docket  No. 
CP82-41 3-000  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request. 

Tennessee  requests  authorization  to 
construct  and  operate  the  facilities  to 
serve  the  State  of  Tennessee  Department 
of  Corrections  (State).  Tennessee  states 
that  it  would  use  the  facilities  to 
transport  up  to  353  Dth  of  natural  gas 
per  day  under  open-access 
transportation  agreements.  Tennessee 
estimates  the  cost  of  the  proposed 
facilities  to  be  $53,800  which  would  be 
reimbursed  by  the  State.  Tennessee 
states  further  that  the  proposal  would 
^ave  no  significant  effect  on 
Tennessee's  peak  day  and  annual 
deliveries,  and  service  to  State  through 
the  new  delivery  point  would  be 
accomplished  without  detriment  to 
Tennessee's  other  existing  customers. 

Tennessee  indicates  that  it  will 
comply  with  all  of  the  environmental 
requirements  of  section  157.206(b)  of 
the  Commission's  Regulations  prior  to 
the  construction  of  the  new  point  of 
delivery. 

Any  questions  regarding  the 
application  should  be  directed  to  Jay  V. 
Allen.  9  E  Greenwav  Plaza,  Houston. 
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Texas  77U46,  (832)  675-5589  or  Thomas 
G.  Joyce,  Certificates  Manager,  at:  (832) 
676-3299. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wHw.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  January  10.  2003. 

I  irmdixi   \   Watson.  Jr.. 

Deputy  Secretary. 

(KR  Do(    02-32871  Filed  12-27-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   CP03-21-000] 

In  the  Matter  of  Southern  Natural  Gas 
Company;  Notice  of  Application 

December  23.  2002. 

Take  notice  that  on  December  10. 
2002.  Southern  Natural  Gas  Company 
(Southern)  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  an 
abbreviated  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act.  as 
amended,  and  sections  157.7  and  157.14 
of  the  Commission's  regulations  for 
authorization  to  abandon  the  storage 
services,  previously  authorized  in 


Uociiet  No.  CP79-374  (12  FERC 
§61,194).  rendered  under  Southern's 
CSS-1  and  CSS-2  Rate  Schedules  on 
behalf  of  Atlanta  Gas  Light  Company. 
City  of  LaGrange,  Georgia,  and  Albany 
Water,  Gas  and  Light  Commission, 
effective  as  of  the  end  of  the  gas  day  of 
March  31.  2003.  The  application  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Southern  states  that  it  has  provided 
off-system  storage  service  on  behalf  of 
these  customers  pursuant  to  its  Rate 
Schedules  CSS-1  and  CSS-2  under 
Volume  No.  2A  of  its  FERC  Gas  Tariff. 
Since  Southern  was  unable  to  arrange 
for  a  storage  service  on  its  own  system, 
it  arranged  with  ANR  Storage  Company 
to  make  available  to  Southern  storage 
which  enabled  Southern  to  provide  the 
storage  service  called  for  in  the 
Stipulation  and  Agreement  approved  in 
Opinion  No.  786.  In  addition,  in  order 
to  arrange  for  the  delivery  to  and 
redelivery  from  ANR  Storage  Company 
of  volumes  to  be  stored.  Southern 
entered  into  transportation  agreements 
with  ANR  Pipeline  Company.  Southern 
provided  this  storage  service  to  its 
customers  on  a  50-day  and  100-day 
basis  under  Rate  Schedules  CSS-1  and 
CSS-2,  respectively,  pursuant  to  storage 
service  agreements  dated  as  of  June  1 , 
1979.  All  three  of  these  customers  have 
given  Southern  notice  to  terminate  the 
referenced  storage  services  at  the  end  of 
the  primar\'  term  of  March  31,  2003. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January' 
13,  2003,  file  with  the  Commission,  888 
First  Street.  NE..  Washington,  DC  20426, 
a  motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure,  18  CFR  385.211  or  385.214, 
and  the  regulations  under  the  Natural 
Gas  Act,  18  CFR  157.10.  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
rules  of  practice  and  procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein  or  if  the 


Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the  subject 
authorization  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  inter\'ene  is  timely  filed  or 
if  the  Commission  on  its  own  motion 
believes  that  formal  hearing  is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherv\'ise  advised,  it  will  be 
unnecessary'  for  Southern  to  appear  or 
be  represented  at  the  hearing. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretan. 

IFR  Dor  02-.12868  Filed  12-27-02;  8:45  am] 

BILLING    CODE    ►-■7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RP03-205-OOC" 

Florida  Gas  Transmission  Company 
Notice  of  Filing  of  Anuai  Report 

December  24,  2002. 

Take  notice  that  on  December  20, 
2002  .Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing, 
pursuant  to  section  19.1  of  the  General 
Terms  and  Conditions  (GTC)  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
schedules  detailing  certain  information 
related  to  its  Cash-Out  Mechanism,  Fuel 
Resolution  Mechanism  and  Balancing 
Tools  charges  for  the  accounting  months 
October  2001  through  September  2002. 
No  tariff  changes  are  proposed. 

FGT  states  that  it  has  recorded  excess 
revenues  of  $3,144, 160during  the 
current  Settlement  Period,  which  when 
combined  with  the  $7,227,130  net 
deficiency  carried  forward  from  the 
preceding  settlement  period  and  interest 
of  $290,282.  result  in  a  cumulative  net 
cost  balance  of  $4,373,252  as  of 
September  30,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  31,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
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Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wivw.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  elec;tnjnically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson.  Jr.. 

Deputy  St'crtftaty- 

|FR  Doc.  02-.32970  Filed  12-27-02;  8:45  am) 

BILUNG  CODE  8717-01-P 


DEPARTMENT  OF  ENERGY 

Fer<:ral  Energy  Regulatory 
Commission 

[Dockot  Nu    MP'J<^- 176-074] 

Natural  Gas  Pipeline  Company  o! 
America    Notice  ot  Negotiated  Rate 

Um.oiiiUui  ^4.  ZUOJ.. 

Take  notice  that  on  December  18. 
2002,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff. 
Sixth  Revised  Volume  No.  1.  First 
Revised  Sheet  No.  26W.02.  effective 
December  18.  2002. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  a  permanent 
release  of  firm  storage  capacity  under  an 
existing  negotiated  rate  transaction 
entered  into  by  Natural  and  Dynegy 
Marketing  and  Trade  under  Natural's 
Rate  Schedule  NSS  pursuant  to  section 
49  of  the  General  Terms  and  Conditions 
of  Natural's  Tariff. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commis^sion's  official  service  list  in 
Docket  No.  RP99-1 76. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commissions 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


prfiestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http.// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSuppoTt@ferc.gov  or  toll- 
free  at  (866)  ^08-3676,  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  .See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Intervention  Date:  December  31.  2002. 

Linwooii    \    \\  iison,  Jr.. 

Deputy  St^.rtfluiy. 

IFR  I)o<  .  02-:i2975  Filed  12-27-02:  8:45  am) 

BILUNG  C00€  671 7-01 -P 


DEPARTMEf.'-^  OF  ENERGY 

Federal  Ercr^,  ncyu;atcry 
Comm'SGiOn 

;Djf  kpt  No    CPO  !    2  ^   000! 

In  the  Matter  of  Soutliern  Natural  Gas 
Company  and  ANR  Pipeline  Company; 

Notice  of  Application 

December  Z.i.  IWrz. 

Take  notice  that  on  December  10. 
2002,  Southern  Natural  Gas  Company 
(Southern)  P.O.  Box  2563,  Birmingham. 
Alabama  35202-2563,  and  ANR 
Pipeline  Company  (ANR),  P.  O.  Box 
2511,  Houston,  Texas  77252,  filed  an 
abbreviated  joint  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act, 
as  amended,  and  sections  157.7  and 
157.14  of  the  Commission's  regulations 
for  authorization  to  abandon  the 
transportation  services,  previously 
authorized  in  Docket  No.  CP79-498  (12 
FERC  §61.194),  rendered  under  ANR's 
X-115  and  X-116  Rate  Schedules  on 
behalf  of  Southern  effective  as  of  March 
31.  2002.  The  application  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

ANR  states  that  it  has  provided  firm 
transportation  service  on  behalf  of 
Southern  pursuant  to  ANR's  Rate 
Schedules  X-115  and  X-116  whereby 
Southern  delivers  to  ANR  in  the 
summer  months  up  to  57,514  Mcf  per 
day  of  natural  gas  at  an  existing  point 
of  interconnection  between  the  pipeline 


systems  ol  ANK  <ind  Suuthern  in  .M 
Mary,  Parish,  Louisiana  (the  Shadyside 
Delivery  Point)  where  ANR  would  then 
transport  and  redeliver  thermally 
equivalent  volumes  to  Great  Lakes  Gas 
Transmission  Company  at  Farwell, 
Clare  County,  Michigan,  for  subsequent 
redelivery  to  ANR  Storage  Company. 
During  the  winter  heating  period.  ANR 
would  transport  and  redeliver  thermally 
equivalent  volumes  of  gas  which  it 
received  from  Great  Lakes  at  Farwell  to 
Southern  at  Shadyside  at  a  daily  rate  of 
up  to  173.476  Mcf.  Such  service  was 
provided  pursuant  to  agreements  dated 
January  31.  1979,  and  Februar>'  1.  1979, 
respectively,  for  which  the  primar>'  term 
will  expire  March  31,  2003.  Since 
Southern  requested  termination  of  the 
service  under  ANR's  X-115  and  X-116 
Rates  Schedules.  ANR  has  requested 
that  the  abandonment  of  Rate  Schedules 
X-115  and  X-116  be  effective  March  31. 
2003. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
13,  2003.  file  with  the  Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure.  18  CFR  385.211  or  385.214, 
and  the  regulations  under  the  Natural 
Gas  Act.  18  CFR  157.10.  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

-  Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
rules  of  practice  and  procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the  subject 
authorization  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed  or 
if  the  Commission  on  its  own  motion 
believes  that  formal  hearing  is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
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unnecessary  for  Southern  or  A.NR  to 
appear  nr  he  represented  at  the  hearing. 

l.iiiMood  .\   Walson.  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-32870  Filed  12^27-02;  8:45  am] 

BNJJNQ  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RP03-207-000] 

Florida  Gas  Transmission  Company: 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tarilf 

December  24,  2002. 

Take  notice  that  on  December  18, 
2002,  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  to 

become  part  of  its  rV.RC  Gas  Tariff. 
Third  Re\ised  Vniunif  Xn    1,  the 
following  tariff  sheets,  effective  January 
1.  2003: 

Fifty-Seventh  Revised  Sheet  No.  8A 
Forty-Ninth  Revised  Sheet  No.  8A.01 
Forty-Ninth  Revised  Sheet  No.  8A.02 
Seventh  Revised  Sheet  No.  8A.04 
Fifty-Sei:ond  Revised  Sheet  No.  8B 
Forty-Fifth  Revised  Sheet  No.  8B.01 
Second  Revised  Sheet  No.  8B.02 

FGT  states  that  in  Docket  No.  RP02- 
513-000  filed  on  August  29.  2002,  it 
filed  to  establish  a  Base  Fuel 
Reimbursement  Charge  Percentage  (Base 
FRCP)  of  3.01  %  to  become  effective  for 
the  six-month  winter  period  beginning 
October  1,  2002.  Subsequently,  on 
November  19,  2002.  in  Docket  No. 
RP03-80-000,  FGT  filed  a  flex 
adjustment  of  (0.26%)  to  be  effective 
December  1,  2002,  which,  when 
combined  with  a  Base  FRCP  of  3.01% 
resulted  in  an  Effective  Fuel 
Reimbursement  Charge  Percentage 
(Effective  FRCP)  of  2.75%.  FGT  states 
that  in  the  instant  filing,  it  is  filing  a  Hex 
adjustment  of  (0.24%)  to  be  effective 
January  1.  2003,  which,  when  combined 
with  the  current  Effective  FRCP  of 
2.75%,  results  in  a  new  Effective  FRCP 
of  2.51%. 

FGT  states  that  this  filing  is  necessary 
because  it  is  currently  experiencing 
lower  fuel  usage  than  is  being  recovered 
in  the  Effective  FRCP  of  2.75%. 
Decreasing  the  Effective  FRCP  will 
reduce  FGT's  overrecovery  of  fuel  and 
reduce  the  unit  fuel  surcharge  in  the 
next  winter  period. 

FGT  states  that  the  tariff  sheets -listed 
above  are  being  filed  pursuant  to  section 
27.A.2.b  of  the  general  terms  and 
conditions  of  FGT's  Tariff,  which 
provides  for  flex  adjustments  to  the  Base 
FRCP  Pursuant  to  the  terms  of  section 


27.A.2.b.  a  flex  adjustment  shall  become 
effective  without  prior  FERC  approval 
provided  that  such  flex  adjustment  does 
not  exceed  0.50%,  is  effective  at  the 
beginning  of  a  month,  is  posted  on 
FGT's  EBB  at  least  five  working  days 
prior  to  the  nomination  deadline,  and  is 
filed  no  more  than  60  and  at  least  seven 
days  before  the  proposed  effective  date. 
The  instant  filing  comports  with  these 
provisions  and  FGT  has  posted  notice  of 
the  flex  adjustment  prior  to  the  instant 
filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
vwvw./erc.gov  using  the  'FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnHneSupport@ferc.gov  or  toll- 
ft-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Intervention  Do(e;  December  31,  2002. 

Linwood  A.  Watson,  Ir., 

Deputy  Secretary. 

[FR  Doc.  02-32968  Filed  12-27-02:  8:45  am] 

BILLING  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   CPOj^  2i  -^)0C' 

In  the  Matter  ot  Southern  Natura  Gas 
Company  and  ANR  Storage  Company 
Notice  of  Application 

December  23,  2002 

Take  notice  that  on  December  10, 
2002,  Southern  Natural  Gas  Company 
(Southern)  P.O  Box  2563.  Biriaingham, 
Alabama  35202-2563,  and  ANR  Storage 
Company  (ANR).  P.  O.  Box  2511. 
Houston,  Texas  77252.  filed  an 
abbreviated  joint  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act, 
as  amended,  and  sections  157.7  and 
157,14  of  the  Commission's  regulations 
for  authorization  to  abandon  the  storage 
services,  previously  authorized  in 
Docket  No.  CP79-416  (12  FERC  " 
61,194),  rendered  under  ANR's  X-9  and 
X-10  Rate  Schedules  on  behalf  of 
Southern  effective  as  of  March  31,  2002. 
The  application  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  states  that  it  has  provided 
storage  service  on  behalf  of  Southern 
pursuant  to  ANR's  Rate  Schedules  X-9 
and  X-10  and  pursuant  to  the  terms  of 
storage  service  agreements  (the 
"Agreements  ")  dated  Januar\'  31,  1979. 
and  February  1,  1979.  respectively.  This 
service  involves  ANR  making  storage 
available  to  Southern  pursuant  to 
storage  agreements  whereby  ANR  will 
store  during  the  summer  periods  up  to 
1 1 .503.000  Mcf  of  natural  gas  and 
during  the  winter  periods  will  make 
equivalent  volumes  of  gas  available  for 
redeliver^'  to  Southern.  The  Januar\'  31 
agreement  provided  for  a  50-day  storage 
service  of  up  to  5,881 .900  Mcf  of  gas 
while  the  February  1  agreement 
provided  for  a  lOO-day  storage  service  of 
up  to  5.620,800  Mcf  of  gas.  The 
Agreements  provided  that  Southern 
could  elect  to  defer  redelivery,  from  one 
contract  year  to  the  next,  of  all  or  any 
part  of  the  volumes  stored.  Since 
Southern  requested  termination  of  the 
service  under  ANR's  X-9  and  X-10 
Rates  Schedules,  ANR  has  requested 
that  the  abandonment  of  Rate  Schedules 
X-9  and  X-10  be  effective  March  31, 
2003. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  31,  2002,  file  with  the 
Commission,  888  First  Street  NE.. 
Washington.  DC  20426,  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
rules  of  practice  and  procedure.  18  CFR 
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1  .211  or  3a5.214.  and  the  regulations 
luider  the  Natural  Gas  Act,  18  CFR 
157.10.  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
rules  of  practice  and  procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the  subject 
authorization  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed  or 
if  the  Commission  on  its  own  motion 
believes  that  formal  hearing  is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Southern  or  ANR  to 
appear  or  be  represented  at  the  hearing. 

Linwood  A.  Watson,  Jr., 

Dfif)ut\' Secrvlary-. 

(FR  Doc.  02-32869  Filed  12-27-02,  8:45  am) 

BILLIMQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

D<xk»-tNu   CP03-25-000] 

Transcontinental  Gas  Pipe  Line 
Corporation    Notice  of  Application 

UtJCHiiitwr  2S.  200Z. 

Take  notice  that  on  December  13, 
2002,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396, 
Houston.  Texas  77251,  filed  an 
application  in  Docket  No.  CP03-2.5-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  (NGA)  and  part  157(A)  of  the 
Federal  Energy  Regulatory 
Commission's  Regulations 
(Commission),  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Transco's  construction  and  operation  of 
certain  facilities  at  Compressor  Station 
No.  60  (Station  60)  in  East  Feliciana 
Parish,  Louisiana  to  comply  with  the 
Clean  Air  Act  Amendments  of  1990,  all 


as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  Copies  of 
this  filing  are  on  file  with  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
ft'ee  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659. 

Transco  states  that  the  Clean  Air  Act 
Amendments  of  19<in  and  state 
implementation  plans  i.Mj\iire  certaiii 
reductions  of  NOx  (oxide.s  of  nitrogen) 
air  emissions  at  certain  of  Transco's 
compressor  stations.  Accordingly, 
during  the  past  few  years  ami  hmt  tlu- 
next  few  years  Transco  has  iii-.t.$ili<l  liul 
plans  to  install  certain  facilities  at  these 
stations  to  achieve  the  required 
reductions  of  NOx  Transco  states  that  it 
plans  to  install  these  facilities  pursuant 
to  its  blanket  facilities  certificate  (18 
CFR  157.208)  issued  in  Docket  No. 
CP82-426  when  it  is  authorized  to  do  so 
(either  under  automatic  or  prior  notice 
authorization,  depending  on  the 
estimated  dollar  amount).  However,  at 
the  stations  where  the  estimated  total 
cost  of  installing  these  facilities  is  more 
than  $21  million,  Transco  states  that  it 
is  not  authorized  to  perform  such  work 
pursuant  to  its  blanket  facilities 
certificate  and.  therefore,  is  required  to 
file  an  application  for  a  certificate  of 
public  convenience  and  necessity. 

Transco  states  that  it  proposes  to 
modify  several  of  its  existing 
reciprocating  engines  at  Station  60  in 
order  to  comply  with  the  State  of 
Louisiana  plan  to  implement  the  Clean 
Air  Act  Amendments  of  1990.  Station 
60  has  13  units  including  10 
reciprocating/compressor  units  and 
three  gas  turbine-driven  centrifugal 
compressor  units.  The  facilities  at 
Station  60  are  located  within  a  fenced 
slrea  of  approximately  11  acres.  Transco 
states  that  it  plans  to  install 
turbochargers  and  associated  equipment 
on  9  of  the  10  reciprocating  engines  in 
order  to  reduce  NOx  emissions. 

Transco  states  that,  following 
installation  of  the  turbochargers,  the  9 
engines  will  have  the  potential  to 
perform  above  their  current  operating 
horsepower.  However,  since  Station  60 
is  automated,  it  is  stated  that  Transco 
has  the  ability  to  shut  down  other 
engines  or  reduce  their  load  to  ensure 
that  the  station  will  not  operate  above 
the  station's  total  certificated 
horsepower.  Transco  states  that  there 
will  he  no  increase  in  the  capacity  of 


I'ransco  s  system  in  the  vicinity  of  the 
station  as  a  result  of  installing  the  9  new 
turbochargers  and  modifying  the  two 
existing  turbochargers 

Transco  states  that  installation  of  new 
turbochargers  and  modifications  to 
existing  ones  at  Station  60  will  require 
some  work  to  be  done  outside  of  tbe 
compressor  building.  All  of  the 
proposed  work  described  above  will  be 
done  within  the  confines  of  previously 
disturbed  areas.  Approximately  one  acre 
of  previously  disturbed  ground  will  be 
affected  by  the  proposed  project. 
Restoration  of  this  area  will  be 
conducted  according  to  the 
Commission's  Upland  Erosion  Control, 
Revegetation,  and  Maintenance  Plan. 

Transco  estimates  that  the  proposed 
modifications  will  cost  $32.2  million. 

Transco  submits  that  the  publii 
convenience  and  necessity  requirt's  the 
issuance  of  the  authorization  rcqufstcd 
herein  because  this  project  will  (1) 
reduce  NOx  emissions  at  Station  60.  and 
(2)  enable  Transco  to  comply  with  the 
Clean  Air  Act  Amendments  of  1990  and 
the  requirements  of  the  DEQ 
implementing  regulations  issued 
pursuant  thereto. 

Tremsco  states  that  it  needs  to 
commence  the  work  at  Station  60  in 
April  2003  in  order  to  complete  the 
work  on  a  timely  basis  with  respect  to 
the  requirements  of  the  Clean  Air  Act 
Amendments  of  1990  and  the 
requirements  of  the  DEQ.  while  at  the 
same  time  accommodating  the 
operational  needs  of  its  pipeline  system 
and  ensuring  that  Transco's  gas  service 
obligations  are  met.  Engine 
modifications  were  initially  scheduled 
to  commence  in  2004.  However,  a  recent 
project  evaluation  indicated  Transco 
must  phase  engine  outages  over  an 
extended  period  in  order  to  minimize 
the  impact  to  gas  throughput.  With  this 
revised  engine  outage  schedule,  Transco 
must  begin  construction  in  April  2003 
and  recommence  work  in  April  2004  in 
order  to  complete  the  required  engine 
modifications  prior  to  the  May  1,  2005, 
regulatory  deadline. 

Any  questions  regarding  this 
application  should  be  directed  to  Kevin 
Farris,  P.  O.  Box  1396,  Houston,  Texas 
77251-1396, (713)  215-2862. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energ\'  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  (18  CFR  385.211  and 
385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  p  trtits  to 
the  proceeding.  Any  person  uisinui.;  to 
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become  a  part\'  must  file  a  motiiin  to 
intervene.  ,'\11  such  motions  or  protests 
should  be  filed  on  or  before  January  13, 
2003,  the  comment  date,  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
Protests  and  interventions  may  be  filed 
electronicalh  via  the  Internet  in  lieu  of 
paper;  see  18  CFR  385.2001(a)U)(iiij 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link.  The  Commission  stronglv 
encourages  electronic  filings 

\  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  bv  FERC  and  will  receive 
copies  of  all  documents  filed  by 
Applicant  and  by  every  one  of  the 
interveners.  An  intervenor  can  file  for 
rehearing  of  any  FERC  order  and  t;an 
petition  for  court  review  of  any  such 
order.  However  if  an  intervenor  choses 
not  to  file  electronically,  an  intervenor 
must  submit  copies  of  comments  or  anv 
other  filing  it  makes  with  FERC  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  FERC. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered,  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  FERC,  Commenters  will  be 
placed  on  FERC's  environmental 
mailing  list,  receive  copies  of 
environmental  documents,  and  be  able 
to  participate  in  meetings  (if  any) 
associated  with  FERC's  environmental 
review  process.  Commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  commenters  will  not  receive 
copies  of  all  documents  filed  by  other 
parties  or  issued  by  FERC  and  will  not 
have  the  right  to  seek  rehearing  or 
appeal  FERC's  final  order  to  a  Federal 
court. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretar>'  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receiver  copies  of  all 
documents  filed  bv  other  parties  or 
issued  by  the  Ciommission  (except  for 
the  mailing  of  environmental 
documents  issued  bv  the  Commission) 


And  \\)\\  not  hd\t'  the  right  to  seek  court 
re\  leu  (li  the  Commission's  final  order. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  (unsdiction  conferred  upon  FERC  by 
se(  tion>  7  and  15  of  the  Natural  Gas  Act 
and  FERC's  rules  of  practice  and 
procedure,  a  hearing  will  be  held 
without  further  notice  before  FERC  or 
Its  designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  FERC  on  its  own 
re\iew  of  the  matter  finds  that  a  grant 
of  the  certificate  is  required  by  the 
public  convenience  and  necessity.  If  a 
motion  for  leave  to  intervene  is  timely 
filed,  or  if  FERC  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary'  for  the  Transco  to  appear  or 
he  represented  at  the  hearing. 

Linwood  .\   V\  atson,  Jr., 

Deputy  Secretary. 

fFR  Dor,  02-32872  Filed  12-27-02;  8:45  am] 

BILLING  CODE  6?-^-C'-F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No,  RP03-65-001] 

Cove  Point  LNG  Limited  Partnership: 
Notice  of  Compliance  Filing 

December  24,  2002. 

Take  notice  that  on  December  19, 
2002.  Cove  Point  LNG  Limited 
Partnership  (Cove  Point)  tendered  fot 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  the 
following  revised  tariff  sheets: 

Effective  December  4.  2002:  Second  Revised 

Sheet  No.  115. 
Effective  December  20.  2002:  Second  Revised 

Sheet  No.  128; 
First  Revised  Sheet  No.  128A:  Third  Revised 

Sheet  No.  153. 

Cove  Point  states  that  its  filing 
complies  with  Order  No.  587-0  and  the 
Commission's  order  issued  on  December 
4,  2002,  in  Docket  No.  RP03-65-000. 
Cove  Point  proposes  an  effective  date  of 
December  4,  2002,  for  Sheet  Nos.  115 
and  153  and  of  December  19-20.  2002, 
for  Sheet  Nos.  115  and  153. 


Cove  Point  states  that  copies  of  its 
letter  of  transmittal  and  enclosures  have 
been  served  upon  Cove  Point's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE,.  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://wwv^'.ferc.gov  using  the  "FERRIS  " 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FEHCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385,2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  December  31.  2002. 

Linwood  A.  Watson,  Ir„ 

Deputy  Secretary. 

IFR  Doc,  02-32971  Filed  12-27-02:  8:45  am) 

MLUNO  COOe  6717-01-# 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No   RP9' 


n 


TransColorado  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

December  24.  2002. 

Take  notice  that  on  December  19, 
2002,  TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 

Original  Volume  No.  1,  Fifty-Sixth  Revised 
Sheet  No.  21  and  Twenty-Ninth  Revised 
Sheet  No.  22 A,  to  be  effective  lanuary  1. 
2003. 

TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  letter  order  issued  March 
20,  1997,  in  Docket  No.  RP97-255-000. 

TransColorado  states  that  the 
tendered  tariff  sheets  propose  to  revise 
TransColorado's  Tariff  to  reflect  an 


'»»r>i»H 


federal    K»'i"istrr 
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amended  negotiated-rate  contract  with 
National  Fuel  Marketing  Company. 

TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding. 
TransColorado 's  customers,  the 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  December  31.  2002. 

Linwood  A.  Watson,  jr.. 

Deputy  Secretary. 

|FR  Doc.  02-32974  Filed  12-27-02;  8:45  am) 

BILLING  COOC  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No   HP93    109  019' 

Southern  Star  Central  Gas  Pipeline, 
Inc..  Notice  of  Filing  OF  Refund  Report 

December  24.  2002. 

Take  notice  that  on  December  17, 
2002,  Southern  Star  Central  Gas 
Pipeline.  Inc.  (Southern  Star)  formerly 
Williams  Gas  Pipelines  Central,  Inc. 
tendered  for  filing,  pursuant  to  Article 
HI.  paragraph  D  of  the  Stipulation  & 
Agreement  dated  January  31,  2001,  in 
Docket  No.  RP93-109-017.  its  refund 
report  of  environmental  proceeds 
received  from  third-party  insurers.  - 

Article  III  states  that  Southern  Star 
will  allocate  its  pass-through  of  third- 


party  envirunmental  pi    <  >  •   i-    it  any,  t(j 
Southern  Star's  custonni^  ImmcI  on  firm 
reservation  revenues  during  the  twelve 
months  ended  September  30.  Southern 
Star  is  herewith  filing  its  report  of  third 
party  insurance  proceeds  received 
during  the  12  months  ended  September 
30,  2002,  and  the  allocation,  reflected 
on  Schedule  B.  which  sets  forth  the 
amount  to  be  refunded  to  each  party 
under  the  terms  of  this  settlement. 
Southern  Star  states  that  it  will  make 
the  refunds  to  each  of  the  customers 
listed  thereon  on  or  before  January  31. 
2003. 

Southern  Star  states  that  a  copy  of  its 
filing  was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.21 1  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  on  or  before  December  31,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnUneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  |r.. 

Deputy  Secretary. 

[FR  Doc.  02-32972  Filed  12-27-02:  8:45  ami 

BILLING  COO€  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  CP98-131-005] 

Vector  Pipeline  LP.;  Notice  of 
Proposed  Amendment  to  Presidential 
Permit 

December  24.  2002. 

Take  notice  that  on  November  22. 
2002.  Vector  Pipeline  LP.  (Vector),  filed 
an  application  to  amend  the  Pre'Jidential 
Feniiit  issued  to  \  >•(  tnr  iii  tii. 
Commission  s  M  n  J      :■''''<  ikIi  i  m  the 
captioned  proi  eediiig,  a.s  amemliul  in  an 
order  issued  lune  13.  2001.  Vector  states 
that  the  proposed  amendment  would 
add  to  the  extant  authority  to  transport 
gas  between  the  United  States  and 
Canada  by  increasing  the  maximum 
capacity  permitted  to  flow  through  the 
existing  facilities  to  1.330  MMcf/d.  No 
additional  facilities  would  be 
constructed  to  implement  this  requested 
change.  This  filing  is  available  for 
review  at  the  Commission  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnhneSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY. 
contact  (202)502-8659. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  on  or  before 
the  comment  date  stated  below  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  DC  20426,  in  accordance 
with  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

Comment  Date:  January  13.  2003. 

Linwood  A    VV.itson,  jr., 

Deputy  Secretary. 

|FR  Doc.  02-32965  Filed  12-27-02:  8:45  am] 
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79.59: 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP03-208-000] 

Wyoming  Interstate  Company,  Ltd.: 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  24.  2002. 

Take  notice  that  on  December  17, 
2002.  Wyoming  Interstate  Company 
Ltd.  (WIG)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  2.  the  following  tariff 
sheets,  to  be  effective  Februar\  1,  2003: 

Third  Revised  Sheet  No.  42  ' 

Second  Revised  Sheet  No.  44 

W\C  states  that  the  tariff  sheets 
remove  provisions  requiring  shippers  to 
submit  a  request  fee  with  their  initial 
request  for  firm  transportation  service. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
vvMTV./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Intervention  Date:  December  30.  2002. 
Linwood  A.  Watson,  |r., 
Deputy  Secretary. 
[FR  Doc.  02-32969  Filed  12-27-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03- 30-000,  et  al  ] 

Illinois  Power  Company,  et  al.:  Electric 
Rate  and  Corporate  Filings 

December  20.  2002. 

The  following  filings  have  been  made 
with  the  (Commission.  The  filings  are 
listed  in  ascending  order  within  each 

docket  classification 

1   Ilhnois  Power  Company.  Illinois 
Electric  Transmission  Company.  LLC 
Trans-Elect,  Inc. 

(Dot  kot  \os.  EC03-30-000  and  ER03-284- 
000] 

Take  notice  that  on  December  16. 
2002.  Illinois  Power  Company  (Illinois 
Power),  and  Illinois  Electric 
Transmission  Company,  LLC  (lETC). 
Illinois  Transco-Holdings,  LP  (ITH)  and 
Trans-Eiect.  Inc.  (Trans-Elect) 
(collectively  Trans-Elect  Applicants), 
(collectively.  Applicants),  submitted  a 
joint  application  (Application)  seeking 
an  order  of  the  Commission  under  the 
Federal  Power  Act  authorizing  (1)  the 
reclassification  of  certain  transmission 
and  distribution  assets  of  Illinois  Power: 
(2)  the  sale  and  transfer  by  Illinois 
Power  to  lETC  of  all  of  Illinois  Power's 
right,  title,  and  interest  in  its 
jurisdictional  transmission  facilities  and 
related  assets  (Purchased  Assets):  (3)  the 
rate  treatments,  rates  and  terms  and 
conditions  of  service  as  set  forth  in  the 
Application  for  the  provision  of  open 
access  transmission  service  over  the 
Purchased  Assets  through  a  regional 
transmission  organization:  (4)  the 
continuation,  without  change  in  rates, 
terms  or  conditions,  of  wholesale 
distribution  service  by  Illinois  Power 
over  its  distribution  system  in 
conjunction  with  open  access 
transmission  service  over  the  Purchased 
Assets;  and  (5)  acceptance  and/or 
approval  of  a  rate  schedule  for 
wholesale  distribution  service  and  the 
various  agreements  to  be  entered  into  by 
the  parties  prior  to  or  at  the  time  of 
closing  as  specified  in  the  Application. 

The  Trans-Elect  Applicants  state  that 
copies  have  been  ser\'ed  on  all  affected 
state  commissions  and  customers  taking 
service  under  Illinois  Power's  open 
access  transmission  tariff. 

Comment  Date:  January  6.  2003. 

2.  Georgia  Power  Company 

(Docket  No.  EC03-31-000] 

Take  notice  that  on  December  17. 
2002.  Georgia  Power  Company  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 


application  pursuant  to  section  jL\J6  oi 
the  Federal  Power  Act  requesting  all 
necessary  authorizations  for  the  transfer 
and  exchange  of  certain  transmission 
facilities  from  Georgia  Power  Company 
to  the  City  of  Dalton,  Georgia  and 
certain  transmission  facilities  from  the 
City  of  Dalton.  Georgia  to  Georgia  Power 
Company. 
Comment  Date:  January  7.  2003, 

3  Calpine  FnergA  Services.  L.P.. 

Calpine  California  Fquipmfnl  ^!nan(«' 
Company .  LLC. 

(Docket  No.  EC03-32-0001 

Take  notice  that  on  December  17, 
2002,  Calpine  Energy  Services.  L.P. 
(CES)  and  Calpine  California  Equipment 
Finance  Company,  LLC  (CCEFC) 
tendered  for  filing  an  application  under 
section  203  of  the  Federal  Power  Act  for 
approval  of  the  assignment  by  CES  to 
CCEFC  of  a  vl^olesale  power  sales 
agreement  between  CES  and  the 
California  Department  of  Water 
Resources. 

Comment  Date:  January  7,  2003, 

4  Flk  Hills  Power.  LLC 

iu()(  Ket  \(i    r,o03-31-000l 

Take  notice  that  on  December  17, 
2002  ,  Elk  Hills  Power,  LLC,  101  Ash 
Street,  San  Diego,  California  92101  filed 
with  the  Federal  Energy  Regulatory^ 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
Regulations. 

Comment  Date:  January  10,  2003. 

5.  Midwest  Independent  I  ranvmisMnr 
System  Operator.  Inc. 

(Docket  No.  EL03-34-OO0J 

Take  notice  that  on  December  17, 
2002.  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Petition  for  Declaratory 
Order  seeking  Commission  confirmation 
that  the  Midwest  ISO  stakeholders  that 
fund  the  costs  incurred  in  starting  up 
Midwest  ISO  market  operations  should 
be  entitled  to  reasonable  recovery  of 
such  funds. 

Comment  Date  ]an\i'^^.  '^f^  ?"n:^ 

6.  Midwest  Independent  Iransmission 
System  COperator   im 

(Docket  No.  EL03-35-O00I 

Take  notice  that  on  December  17. 
2002.  the  Midwest  Independent 
Transmission  Svstem  Operator,  Inc. 
(Midwest  ISO)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Petition  for  Declaratory 
Order  seeking  approval  of  the  general 


7<«r)«>H 
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approach  represented  in  the  market 
rules  appended  thereto. 

Comment  Date:  January  10.  2003. 

7   I)  V  Sh.ivs  Hl.isin.i  Power,  L.L.C. 

.1  No.  bL03-.lb-U00| 

1  dk.e  notice  that  on  December  18. 
2002.  D.  E.  Shaw  Plasma  Power.  L.L.C. 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Petition  for  A 
Declaratory  Order  Disclaiming 
Juri.sdiction;  Request  for  Waivers  and 
Pre-Approvals;  and  Request  for 
Expedition. 

Comment  Date:  )anuary  8,  2003. 

t!    \t  s  Pl.H  ir  il.i    Inc. 

[Docket  No.s.  EKOO-33-003  and  ER03-287- 
000 1 

Take  notice  that  on  November  22, 
2002,  AES  Placerita.  Inc.  (Placenta) 
submitted  its  triennial  maalet  power 
update.  In  addition,  pursuant  to  Section 
205  of  the  Federal  Power  Act,  Placerita 
submitted  its  .second  revision  to  FERC 
Electric  Rate  Schedule,  Original  Volume 
No.  1.  and  its  first  revision  to  its  code 
of  conduct  reflecting  new  corporate 
affiliations. 

Comment  Date:  December  30,  2002. 

)  Wavnp-White  Counties  Electric 

(  (Hipci  .it  1  ve 

I  Docket  No.  EROO-320-OOll 

Take  notice  that  on  December  17. 
2002,  Wayne-White  Counties  Electric 
Cooperative  tendered  for  filing  an 
updated  market  analysis  and  report  of 
changes  in  status  in  compliance  with 
the  Commission's  order,  issued 
December  17,  1999,  in  Wayne- White 
Counties  Electric  Cooperative.  89  FERC 
61,282  . 

Comment  Date  January  7,  2003. 

Ki    1  iiiirnpson  Kiver  Co-Gen,  LLC 
[Docket  No.  ER02-298-0021 

Take  notice  that  on  December  13, 
2002,  Thompson  River  Co-Gen,  LLC 
(Thompson)  amended  its  petition  to  the 
Commission  for  acceptance  of 
Thompson  Rate  Schedule  FERC  No.  1; 
the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates, 
and  waiver  of  certain  Commission 
regulations. 

Thompson  intends  to  sell  at 
wholesale  electricity  generated  from  a 
16-megawatt  cogeneration  facility 
located  in  Thompson  Falls,  Montana,  to 
Northwestern  Energy,  LLC,  (NWE). 
Thompson  does  not  intend  to  make 
other  wholesale  sales  of  electricity  to 
any  entity  other  than  NWE.  Thompson 
is  an  LLC  with  passive  ownership 
interests,  and  Barry  Bates  and  Lawrence 


Underwood  are  the  Partners  and  will 
manage  Thompson's  day-to-day 
business.  Thompson  has  no  legal  or 
economic  interest,  and  is  not  in  any  way 
related  to,  any  utility  or  other  entity  that 
owns  any  generation,  transmission  or 
other  jurisdictional  facilities. 
Comment  Date:  January  3,  2003. 

!  1    Otter  r.ul  Power  Company 

lUuckiU  .No.  tK0J-'Jl-<J01| 

Take  notice  that  on  December  16, 
2002,  pursuant  to  the  December  6,  2002 
Letter  Order  in  the  above-referenced 
proceeding.  Otter  Tail  Power  Company 
(Otter  Tail)  submitted  for  filing  a 
version  of  the  executed  umbrella  form  of 
service  agreement  between  Otter  Tail 
and  the  Midwest  Independent 
Transmission  System  Operator.  Inc.  that 
includes  service  agreement  designations 
as  required  by  Order  No.  614. 

Comment  Date:  January  6,  2003. 

12.  EntiT^v  Sfr\  k  es.  Iik  . 

IDocket  No.  ERO.!- 171-001) 

Take  notice  that  on  December  13, 
2002.  Entergy  Services,  Inc..  on  behalf  of 
Entergy  Mississippi.  Inc.,  (Entergy 
Mississippi),  tendered  for  filing  for 
informational  purposes  the  Agreement 
for  the  Lease  of  Silver  Creek  Substation 
between  Entergy  Mississippi  and  South 
Mississippi  Electric  Association 
(SMEPA).  dated  July  1,  2002,  as 
additional  information  in  support  of  the 
Interconne<:tion  and  Operating 
Agreement  between  Entergy  Mississippi 
and  SMEPA  filed  in  this  docket  on 
November  7,  2002. 

Comment  Date:  Januarv  3.  2003. 

13.  Thompson  Kiver  (()-(. en.  [\i'. 

IDocket  No.  ER03-270-0001 

On  December  17.  2002  the 
Commission  issued  a  "Notice  of  Filing" 
in  the  above  referenced  docket.  This 
notice  is  hereby  rescinded 

14.  Ameren  Services  Compan> 

(Docket  No.  ER03-272-000) 

Take  notice  that  on  December  13. 
2002,  Ameren  Services  Company  (ASC) 
tendered  for  filing  a  Transmission 
System  Intercormection  Agreement  and 
Parallel  Operating  Agreement  between 
ASC  and  Ameren  Energy  Generating 
Company.  ASC  asserts  that  the  purpose 
of  the  Agreement  is  to  permit  ASC  to 
provide  transmission  service  to  Ameren 
Energy  Generating  Company  pursuant  to 
Ameren's  Open  Access  Transmission 
Tariff. 

Comment  Date  Januarv  3.  2003. 

15.  Ameren  Services  Company 

IDocket  No.ER03-273-000| 

Take  notice  that  on  December  13, 
2002.  Ameren  Services  Company  (ASC) 


tendered  for  filing  a  Transmission 
System  Interconnection  Agreement  and 
Parallel  Operitme  .XlT''  i!i<nt  between 
ASC  and  Amefii  Kntn.;}  •  ..-nerating 
Company.  ASC  asserts  that  the  purpose 
of  the  Agreement  is  to  permit  ASC  to 
provide  transmission  service  to  Ameren 
Energy  Generating  Company  pursuant  to 
Ameren's  Open  Access  Transmission 
Tariff. 

Comment  Date:  January  3.  2003. 

Ifi   Graham  Countv  F!e<  trie 
Cooperative.  Inc . 

IDocket  No.  ER03-274-000I 

Take  notice  that  on  December  13, 
2002,  Graham  Electric  Cooperative,  Inc. 
(GCEC).  filed  a  firm  power  wheeling 
agreement  with  the  City  of  Safford  and 
Gila  Resources.  Inc.,  as  well  as  a  notice 
of  cancellation  that  the  firm  power 
wheeling  agr>'i'iiifiit  suju'isci,"^  ,in 
earlier  firm  j"  ■>'••  i  ^\  iu'  inik  .ii:i''''ii.''nt 
(GCEC  Rate  Schedule  FERC  No.  1) 
between  GCEC  and  the  City  of  Safford. 

GCEC  states  that  copies  of  this  filing 
were  served  upon  the  City  of  Safford. 
Gila  Resources,  Inc.,  and  the  Arizona 
Corporation  Commission. 

Comment  Date:  January  3,  2003. 

17.  Union  Power  Partners.  L.P. 

[Docket  No.  LK0a-27.'i-<)00| 

Take  notice  that  on  December  13. 
2002,  Union  Power  Partners,  LP. 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  correspondence 
approving  its  membership  to  the 
Western  Systems  Power  Pool  (WSPP). 
Union  Power  Partners,  L.P.  requests  that 
the  Commission  allow  its  membership 
in  the  WSPP  to  become  effective  on 
December  12,  2002. 

Union  Power  Partners.  L.P.  states  that 
a  copy  of  this  filing  has  been  provided 
to  the  WSPP  Executive  Committee  and 
to  Michael  E.  Small,  General  Counsel  to 
the  Western  Systems  Power  Pool. 

Comment  Dote:  January  3,  2003. 

IH   Panda  dila  River.  IP 
IDocket  No.  ER03-276-0001 

Take  notice  that  on  December  13. 
2002,  Panda  Gila  River,  L.  P.  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commis';inn) 
correspondence  approving  its 
membership  to  the  Western  Systems 
Power  Pool  (WSPP)  Pandn  Gila  River, 
L.  P   requests  that  t)i''  (  -iisiinssion 
allow  its  membership  in  the  WSPP  to 
become  effective  on  December  1 1 ,  2002. 

Panda  Gila  River,  L.  P.  states  that  a 
copv  of  this  filinc  has  been  provided  to 
the  WSPP  l.X'i  utive  Committee  and  to 
Michael  E.  Small.  General  Counsel  to 
the  Western  Systems  Power  Pool. 


Federal  Register   Vol.  67.  No.  250/Monday.  December  30,  2002 /Notices 


79.599 


Comment  Date:  January  3.  2003. 
19.  Florida  Power  &  Light  Company 

[Docket  No.  ER03-278-000I 

Take  notice  that  on  December  16, 
2002,  Florida  Power  &  Light  Company 
(FPL)  tendered  for  filing  an  executed 
Oleander  Power  Project  Operation/ 
Scheduling  Agreement  between  FPL 
and  Seminole  Electric  Cooperative,  Inc. 
FPL  requests  that  the  agreement  be 
made  effective  December  1 .  2002,  as 
mutually  agreed  by  the  parties. 

Comment  Date:  January  6.  2003. 

20  Bangor  Hydro-Electrit  Company    • 
[Docket  No.  ER03-i! 79-000] 

Take  notice  that  on  December  13. 
2002.  Bangor  Hydro-Electric  Company 
(Bangor  Hydro)  filed  an  executed 
service  agreement  for  short-term  firm 
point-to-point  transmission  service  with 
Indeck  Maine  Energy,  L.L.C. 

Bangor  Hydro  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  the  effective  date 
agreed  to  by  the  parties.  Bangor  states 
that  copies  of  this  filing  were  served 
upon  Indeck  Maine  Energy,  L.L.C,  the  . 
Maine  Public  Utilities  Commission,  and 
the  Maine  Public  Advocate. 

Comment  Date:  January  3,  2003. 

21.  Bangor  Hydro-Electric  Company 

[Dof:ket  No.  ER03-280-000] 

Take  notice  that  on  December  13, 
2002.  Bangor  Hydro-Electric  Company 
(Bangor  Hydro)  filed  an  executed 
service  agreement  for  long-term  firm 
point-to-point  transmission  service  with 
Indeck  Maine  Energy,  L.L.C. 

Bangor  Hydro  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  the  effective  date 
agreed  to  by  the  parties.  Bangor  Hydro 
states  that  copies  of  this  filing  were 
served  upon  Indeck  Maine  Energy, 
L.L.C,  the  Maine  Public  Utilities 
Commission,  and  the  Maine  Public 
Advocate. 

Comment  Date:  January  3.  2003. 

22.  Connexus  Energy 

(Docket  No.  EK03-282-0001 

Take  notice  that  on  December  16, 
2002,  Connexus  Energy  submitted  for 
filing  revised  sheets  to  Connexus 
Energy's  Electric  Rate  Schedule  FERC 
No.  1 .  Connexus  Energy  states  that  the 
revised  sheets  effect  minor  rate  changes 
under  Connexus  Energy's  contract  with 
Elk  River  Municipal  Utilities.  Connexus 
Energy  requests  waiver  of  the 
Commission's  notice  requirement  to 
allow  a  January  1,  2003  effective  date. 

Comment  Date:  January  6,  2003. 


23.  American  Transmission  Company 
LLC 

(Docket  No.  ER03-283-O00] 

Take  notice  that  on  December  13. 
2002,  the  American  Transmission 
Company  LLC  (ATCLLC)  filed  a  Notice 
of  Termination  of  the  Generation- 
Transmission  Interconnection 
Agreement  between  ATCLLC  and 
Badger  Generating  Company  LLC, 
Service  Agreement  No  180,  filed  in 
Docket  No.  EROl-2705-000. 

Comment  Date:  January  3.  2003. 

24.  Tampa  Electric  Company 

[Docket  No.  ER03-286-0001 

Take  notice  that  on  December  16, 
2002.  Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  notices  of 
cancellation  of  the  service  agreements 
under  its  open  access  transmission  tariff 
with  the  following  customers:  AIG 
Trading  Corporation;  Allegheny  Energy 
Supply  Company.  LLC:  Engage  Energy 
US,  L.P.;  Exelon  Generation  Company. 
LLC;  PECO  Energy  Company — Power 
Team;  Utility  Board  of  the  City  of  Key 
West,  Florida;  Western  Power  Services, 
Inc.;  and  Williams  Energy  Services 
Company.  Tampa  Electric  proposes  that 
the  cancellations  be  made  effective  on 
January  1.  2003. 

Copies  of  the  filing  have  been  served 
on  the  affected  customers  and  the 
Florida  Public  Service  Commission. 

Comment  Date:  January  6,  2003. 

25.  .\rizona  Public  Service  Company 

IDocket  No.  ER03-288-O00| 

Take  notice  that  on  December  1 7. 
2002.  Arizona  Public  Service  Company 
(APS)  and  Imperial  Irrigation  District 
(IID)  filed  a  Notice  of  Cancellation  in 
Rate  Schedule  No.  5. 

APS  states  that  this  filing  has  been 
sent  to  IID  and  the  Arizona  Corporation 
Commission. 

Comment  Date:  January'  7,  2003. 

26.  Soyland  Power  Cooperative.  Inc. 

IDocket  No.  KR03-289-0001 

Take  notice  that  on  December  17, 
2002,  Soyland  Power  Cooperative,  Inc. 
(Soyland)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  proposed  non-rate 
changes  to  its  formulary  rate  schedule, 
designated  as  Supplement  No.  2  to  its 
Rate  Schedules. 

Soyland  requests  an  effective  date  of 
January  1,  2003  for  the  proposed 
change.  Accordingly,  Soyland  requests 
waiver  of  the  Commission's  regulations 
regarding  prior  notice.  Supplement  No. 
2  is  the  formulary  rate  under  which 
Soyland  recovers  the  costs  associated 
with  its  service  to  its  Members  pursuant 


to  the  Wholesale  ruwer  i^.ontract  inai 
Soyland  has  with  each  Member. 
Comment  Date:  January  7,  2003. 

27.  Calpine  California  Fquipment 
Finance  Companv .  LL(_ 

(Docket  No.  ER03-290-0001 

Take  notice  that  on  December  17. 
2002,  Calpine  California  Equipment 
Finance  Company,  LLC  tendered  for 
filing,  under  section'205  of  the  Federal 
Power  Act.  a  request  for  authorization  to 
make  wholesale  sales  of  electric  energy, 
capacity,  replacement  reserves,  and 
ancillary'  ser\'ices  at  market-based  rates, 
to  reassign  transmission  capacity,  and  to 
resell  firm  transmission  rights. 

Comment  Date:  January-  7.  2003. 

28.  D.  E.  Sha\^  Pidsnia  Power,  L.L.C. 

IDocket  No.  ER03-292-0001 

Take  notice  that  on  December  18. 
2002,  D.  E.  Shaw  Plasma  Power.  L.L.C. 
tendered  for  filing  an  application  for 
authorization  to  sell  energy,  capacity, 
and  ancillary  services  at  market-based 
rates  pursuant  to  section  205  of  the 
Federal  Power  Act. 

Comment  Date:  January  8,  2003. 

2U   \(trlh  Birtnih  Kevnurces,  LLC 
IDocket  No.  ER03-293-0001 

Take  notice  that  on  December  18. 
2002,  North  Branch  Resources.  LLC 
(NBR)  petitioned  the  Federal  Energy 
Regulator}'  Commission  (Commission) 
for  acceptance  of  NBR  Rate  Schedule 
FERC  No,  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations.  NBR  also  filed 
a  supplement  to  its  application  for 
market-based  rates  as  power  marketer 
on  the  same  date. 

Comment  Date:  January  8,  2003. 

Standard  Piracraph 

Any  person  aesinng  to  inter\'ene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  ser\'ed  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  ser\'ice  list. 
This  filing  is  available  for  review  at  the 
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Ciommission  or  may  be  viewed  on  ihe 
Commission's  Web  site  at  http:// 
www.ferc.gov.  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at  FERCOnlineSupport® 
Jfirc.gov  or  toll-free  at  (866)208-3676,  or 
for  TTY.  contact  (202)502-8659. 
Protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper:  see  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link.  The  Commission  strongly 
encourages  electronic  filings. 

I.inwood  A.  Watson,  |r., 

Dvputy  Sfcrvlary. 

(FR  Dot:.  02-.32867  Filed  12-27-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Requlatory 

Commission 

City  ot  Duluth,  Minnesota    Notice  ot 
intent  to  Prepare  an  Environmental 
Assessment  tor  the  Proposed  City  ot 
Duluth  Pipeline  Pro|ect  and  Request 

for  Comments  on  Environmental 
Issues 

Ue(  ember  24,  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  City  of  Duluth  Pipeline  Project 
invf)lving  construction  and  operation  of 
facilities  by  the  City  of  Duluth, 
Minnesota  (City)  in  St.  Louis  County. 
Minnesota  and  Douglas  County. 
Wisconsin. '  These  facilities  would 
consist  of  about  5.3  miles  of  lO-inch- 
diameter  pipeline,  chet;k  and  block 
valves,  a  town  border  station,  and  other 
ancillary  facilities.  This  EA  will  be  used 
by  the  Commission  in  its  decision- 
making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  vou  may  be  contacted  by  a  City 
representative  about  the  acquisition  of 
an  easement  to  construct,  operate,  and 
maintain  the  proposed  facilities.  The 
City  would  seek  to  negotiate  a  mutually 
acceptable  agreement.  However,  if  the 
project  is  approved  by  the  Commission, 
that  approval  conveys  with  it  the  right 


of  eminent  domain.  Thoreluru,  iJ 
easement  negotiations  fail  to  produce  an 
agreement,  the  City  could  initiate 
condemnation  proceedings  in 
accordance  with  state  law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Und?  What  Do  1  Need 
To  Know?  "  was  attached  to  the  project 
notice  the  City  provided  to  landowners. 
This  fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  Web  site 
www.ferc.gov. 

summ.irv  ufibr  Priiposed  Project 

1  lie  inil|ni>i-  iii  iiu-  pTOJeCt  is  tO 

expand  the  capacity  and  service,  while 
improving  the  reliability,  of  the  City's 
natural  gas  distribution  system.  The  gas 
would  enter  the  City's  current  system 
for  distribution  to  residents  and 
businesses  of  the  City.  This  project 
would  help  ensure  continued 
dependable  natural  gas  service  to  the 
customers  of  the  City.  The  volume  of  gas 
delivered  bv  the  proposed  facilities 
would  be  6.000.000  cubic  feet  per  day. 
The  City  seeks  authority  to  construct 
and  operate: 
— approximately  5.3  miles  of  10-inch- 

diameter  pipeline; 
— a  town  border  station,  including  a 
heater,  pressure  regulators,  relief 
valves,  odorant  tank,  odorant  injector, 
communication  and  electronics 
equipment,  valves,  and  associated 
piping: 
— a  pig  launcher/receiver  trap  and 
associated  valving/piping  or  piping 
for  a  temporary  pig  launcher/receiver 
trap,  a  chec:k  valve  and  a  block  valve: 
and 
— a  meter  station. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.-  If  you 
are  interested  in  obtaining  detailed 
maps  of  a  specific  portion  of  the  project, 
send  in  your  request  using  the  form  in 
aj)pen(li\  4 

Land  Ktijum  hhuIs  lui  t  imslnn  Imn 

Construction  of  the  proposed  project 
would  disturb  about  44.3  acres  of  land. 
Following  construction,  about  19.4  acres 
would  be  maintained  as  permanent 


'  Tho  (lily's  iipplK.itlioii  was  filml  with  Ihi) 
Commission  under  Section  7  of  Ihn  Ndluriil  Cas  Act 
.(Mil  pHft  \^7  of  ttifl  (kimmission's  regulations. 


'  Th<i  appcnilices  refnrRncicd  in  Itiis  police  are  mil 
txiing  primed  in  llii-  Federal  Register  Cxipies  an; 
availalilo  on  the  Connnissions  Web  mIi>  at  Iho 
■pKRKI.S"  link  or  from  the  ('.oniniission's  Public 
Keferenc:e  anrl  Files  MHinlenanc:e  Branch.  888  First 
.Strm-I.  NE  .  WashiiiKlon.  DC  2042b.  or  call  1202) 
502-8.171.  For  inslrui  lions  on  c  onnecting  to 
FF-RRI.S  refer  to  Ibe  last  page  of  this  nolice.  (".opies 
of  ibo  appendii  OS  were  sent  to  all  those  receiving 
this  notice  in  the  mail. 


ngJU-ul  way  or  abovegrouiui  lai  ilitK-s. 
The  remaining  24.9  acres  of  land  would 
be  restored  and  allowed  to  revert  to  its 
former  ii';'' 

The  EA  ProLfss 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  '  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  This 
process  is  referred  to  as  "scoping".  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
Notice  of  Intent,  the  Commission 
requests  public  comments  on  the  scope 
of  the  issues  it  will  address  in  the  EA. 
All  comments  received  are  considered 
during  the  preparation  of  the  EA.  State 
and  local  government  representatives 
are  encouraged  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

— geology  and  soils 
— land  use 

— water  resources,  fisheries,  and 
wetlands 
— cultural  resources 

— vegetation  and  wildlife 
— air  quality  and  noise 

— endangeied  and  threatened  species 
— hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  procfMjding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 


'  "We",  "us",  and  "our"  refer  to  Ihe 
environmental  staff  of  Ihe  Office  of  Knergy  Projects 
(OEP) 
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To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  belnw 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  bv 
the  City.  This  prt'hminary  list  of  issues 
may  be  i  haimt'ii  ImmmI  nn  vnur 
comments  ,iiui  nui  .nidivsi^ 
— Twelve  watertxidies  and  35  wetlands 
would  be  crossed  by  the  proposed 
pipeline. 
— Five  waterbodies  would  be  crossed 
usins  the  horizontal  directional  drill 
ti'i  hiiiqtic.  including  the  St.  Louis 
Ki\  er,  a  trihutar\-  to  the  St.  Louis 
Ri\er,  an  unnamed  ditch,  the  Little 
Pokegama  River,  and  the  Pokegama 
River. 
— Five  federally  listed  endangered  or 
threatened  species  may  occur  in  the 
proposed  project  area. 
— Nineteen  state  threatened, 
endangered,  or  special  concern 
species  may  occiu  in  the  proposed 
project  area. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor.  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas, 
Secretary.  Federal  Energy  Regulatorv 
Commission.  888  First  St.,  NE.,  Room 
lA.  Washington.  DC  20426. 

Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Hydro  Branch^ 

Reference  Docket  No.  CP03-01 8-000. 

Mail  your  comments  so  that  they  will 
be  received  in  Washington.  DC  on  or 
before  January  24.  2003. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
strongly  encourages  electronic  filing  of 


any  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
AvHTv./erc.goi' under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  a  free  account  which  can  be 
created  by  clicking  on  "Login  to  File" 
and  then  "New  User  Account." 

We  might  mail  the  EA  for  comment. 
If  you  are  interested  in  receiving  it, 
please  return  the  Information  Request 
(appendix  4).  If  you  do  not  return  the 
Information  Request,  you  will  be  taken 
off  the  mailing  list 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "-intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretarv'  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2)."  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  right-of-way 
grantors.  By  this  notice  we  are  also 
asking  governmental  agencies, 
especially  those  in  appendix  3,  to 
express  their  interest  in  becoming 
cooperating  agencies  for  the  preparation 
of  the  EA. 


Additional  Intdrmaliur 

Additional  inlormation  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  [http:// 
www. fere. gov jnsing  the  FERRIS  link. 
Click  on  the  FERRIS  link,  enter  the 
docket  number  excluding  the  last  three 
digits  in  the  Docket  Number  field  Be 
sure  you  have  selected  an  appropriate 
date  range.  For  assistance  with  FERRIS, 
the  FERRIS  helpline  can  be  reached  at 
1-866-208-3676,  TTY  (202)  502-8659, 
or  at  FERCOnlineSupport@ferc.gov.  The 
FERRIS  link  on  the  FERC  hitemet  Web 
site  also  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

Linwood  .\   ">\  oisun.  Jr.. 

Deputy  Sein'Kin 

[FR  Dor  02-329fi.3  Filed  12-27-02;  8:45  am] 
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■•  lnter\cntions  may  also  be  filed  electronically  via 
Ihe  Internet  in  lieu  of  paper.  Swe  the  prttvious 
discussion  on  filing  comments  electronically. 


DEPARTMENTT  OF  ENERGV 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  tor  Surrenoe'  c< 
Major  Project  License  and  Souciting 
Comments   Motions  To  intervene   a^c 
Protests 

Dec:ember  23.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Surrender  of 
Major  Project  License. 

b.  Project  No.:  P-10359. 

c.  Date  Filed:  November  13,  2002. 

d.  Applicant:  Snoqualmie  River 
Hydro  Inc. 

e.  Name  of  Project:  Youngs  Creek 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
Youngs  Creek,  near  the  Town  of  Sultan, 
in  Snohomish  County.  Washington. 
This  project  does  not  utilize  Federal  or 
tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Maureen  E. 
O'Brien.  Chief  Operating  Officer. 
Snoqualmie  River  Hydro,  Inc.,  19515 
North  Creek  Parkway.  Suite  310. 
Bothell.  WA  98011.  (425)  487-6541. 

i.  FERC  Contact:  Blake  Condo  at 
blake.condo@ferc.gov.  or  telephone 
(202)502-8914. 

j.  Cooperating  agencies:  We  are  asking 
Federal,  state,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  environmental 
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issues  to  cooperate  with  us  in  the 
preparation  of  the  environmental 
(iixument.  Agencit^s  who  would  like  to 
I '(juest  cooperating  status  should  follow 
the  instructions  for  fding  comments 
described  in  item  k  below. 

k.  Deadline  for  filing  comnnents. 
motions,  or  protests  and  requests  for 
cooperating  agency  status:  February  1 . 

2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulatory  Commission,  Mail  Code: 
DEER.  PI-n.3.  888  First  Street.  NE., 
Washington,  DC  20426.  Comments  and 
protests  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See  18  CFR 
385.200l(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www.  fere. gov/documents/ 
makeanelectronicfiling/doorbell.htm. 

Please  include  the  project  number  (P- 
10359)  on  any  comments  or  motions 

filed. 

1.  Description  of  Project:  Snoqualmie 
River  Hydco,  licensee  for  the  Youngs 
Creek  Hydroelectric  Project  (Project), 
requests  to  surrender  its  major  project 
license  for  the  existing,  un-constructed 
Project. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Conunission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  502-8371.  The  application  may  be 
viewed  on  the  web  alhttp:// 
www.ferc.gov.  Call  (202)  502-8222  for 
assistance.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

o.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conunission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

p.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 


Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

i  iiumhmI    \     W  .ilsiin,  |r.. 

Deputy  St:i:n:tary. 

IFR  Doc.  02-32875  Filed  12-27-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  Wittn  the  Commission. 
Establishing  Procedural  Schedule  for 
Rellcensing,  and  a  Deadline  for 
Submission  of  Final  Amendments 

December  23.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2177-053. 

c.  Date  Filed:  December  13.  2002. 

d.  Applicant:  Georgia  Power 

Company. 

e.  Name  of  Project:  Middle 
Chattahoochee  Project. 

f.  Location:  On  the  Chattahoochee 
River,  in  Harris  and  Muscogee  Counties, 
Georgia;  Lee  and  Russell  Counties, 
Alabama;  near  the  cities  of  Columbus, 
Georgia  and  Phenix  City,  Alabama.  The 
project  does  not  affect  Federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  George  Martin, 
Relicensing  Project  Manger,  Georgia 
Power  Company,  22nd  Floor,  Bin  10221, 
241  Ralph  McGill  Blvd..  NE.,  Atlanta, 
Georgia  30308,  (404)506-1357  or 
gamartin@southernco.com. 

i.  FERC  Contact:  Ron  McKitrick,  (770) 
452-3778  or  ronald.mckitrick@ferc.gov. 

j.  Deadline  for  filing  comments  on  the 
application:  60  days  from  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulator>'  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426. 

k.  Cooperating  agencies:  We  are 
asking  Federal,  state,  local,  and  tribal 
agencies  with  jurisdiction  and  /or 
special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the 
environmental  document  Agencies  who 
would  like  to  request  cooperation  status 
should  follow  the  instruction  for  filing 


comments  described  in  the  item  j  above. 
Requests  for  cooperating  agency  status 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  (  http:// 
www.ferc.gov  ]  under  the  "e-Filing" 

link. 

1.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

m.  The  proposed  Middle 
Chattahoochee  Project  includes  three 
developments:  Goat  Rock  Development 
consisting  of:  (1)  A  965-acre 
impoundment;  (2)  a  75foot-high 
concrete  reinforced  dam  located  at  river 
mile  (RM)  172.2;  (3)  a  909.5-foot-long 
fixed  crest  spillway  structure  topped 
with  4-foot-high  wooden  flashboards; 
(4)  a  200-foot-long  and  77-foot-long  non- 
overflow  section;  (5)  a  173-foot-long 
combined  powerhouse  and  intake 
section;  (6)  four  trash  gates  on  the  east 
end  of  the  intake  having  a  total  length 
of  74  feet;  (7)  two  new  horizontal 
generating  units  (to  replace  2  existing 
units)  with  a  nameplate  rating  of  8.7 
MW  each,  one  vertical  generating  unit 
with  a  nameplate  rating  of  6.9  MW,  and 
three  hon/   nta!  generating  units  with  a 
nameplate  raiing  of  5.0  MW;  (8)  a  total 
generating  capacity  of  39.3  MW,  a  total 
hydraulic  capacity  of  9,877  cfs,  and 
average  annual  generation  of 
151,120,490  kWh 

Oliver  Develupineut  i.un.si.stmg  of:  (1) 
A  2.280-acre  impoundment;  (2)  a  70- 
foot-high  concrete  reinforced  dam 
located  at  RM  163.5;  (3)  a  1,324-foot- 
long  gated  spillway  structure  which 
includes  33  16-foo't-high  by  35-foot-long 
radial-arm  taintor  gates,  and  one  16- 
foot-high  by  11-foot-long  trash  gate;  (4) 
a  284-foot-long  and  215-foot-long  non- 
overflow  section;  (5)  a  198-foot-long 
combined  powerhouse  and  intake 
section;  (6)  three  vertical  generating 
units  with  a  nameplate  rating  of  18  MW 
each,  and  one  vertical  generating  unit 
with  a  nameplate  rating  of  6.0  MW;  and 
(7)  a  total  generating  capacity  of  60  MW, 
a  total  hydraulic  capacity  of  12,496  cfs. 
and  average  annual  generation  of 
234.019.210  kWh. 

North  Highlands  Development 
consisting  of:  (1)  A  131 -acre 
impoundment:  (2)  a  36foot-high 
concrete  reinforced  dam  located  at  RM 
162.5  (3)  a  curved  705-foot-long 
spillway  section  topped  with  3.6-foot- 
high  flashboards;  (4)  a  46-foot-long  and 
40-foot-long  non-overflow  section;  (5)  a 
193-foot-long  combined  power  house 
and  intake  section;  (6)  three  vertical 
generating  units  with  a  nameplate  rating 
of  9.2  MW  each,  and  one  vertical 
generating  unit  with  a  nameplate  rating 
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of  2.0  MW:  (7)  a  total  generating 
capacity  of  29.6  MW,  a  total  hydraulic 
capacity  of  13,031  cfs,  and  average 
annual  generation  of  138,832.160  kWh 

The  three  developments  of  the  Middle 
Chattahoochee  Project  have  a  total 
installed  capacity  of  128.9  megawatts 
(MW)  and  generates  about  524. OOU 
megawatt-hours  (MWhJ  of  electric 
energy  annually  All  generated  power  is 
utilized  within  the  applicant's  electric 
utility  system. 

n  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://wwvi-.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document 
For  assistanc:e.  contact  FERC  Online 
Support  at 

FERCUnlmeSuppnrt%ferc  gov  or  toll- 
free  at  1-866-208-3676.  or  for  TTY, 
(202)  .502-86,59  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above 

o.  Procedural  fnhedule  and  final 
amendments  At  this  time  we  do  not 
anticipate  the  need  for  preparing  a  draft 
EA.  We  intend  tfi  prepare  a  single 
environmental  document  The  EA  will 
include  our  recommendations  for 
operating  procedures  and 
environmental  enhancement  measures 
that  should  be  part  of  any  license  issued 
by  the  (Commission   Recipients  will 
have  60  days  to  provide  the  (Commission 
with  any  written  comments  on  the  EA, 
All  comments  filed  with  the 
Commission  wiil  be  considered  in  the 
Order  taking  final  action  on  the  license 
applications.  However,  should 
.substantive  comments  requiring 
reanalysis  be  received  on  the  \EPA 
document,  we  would  (  onsider  preparing 
a  subsequent  NEPA  document. 

The  application  will  be  processed 
according  to  the  folkiwing  Hvdro 
Licensing  Schedule.  Revisions  to  the 
schedule  may  be  made  as  appropriate 

Issue  Acceptance  letter  February 
2003. 

Notice  soliciting  final  terms  and 
conditions:  February  2003. 

Deadline  for  Agency 
Recommendations:  April  2003 

Notice  of  the  availability  of  the  EA; 
August  2003, 

Public  Comments  on  EA  due:  October 
2004, 

Ready  for  (Commission's  decision  on 
the  application:  April  2004 

Final  amendments  to  the  application 
must  be  filed  with  the  (Commission  no 
later  than  45  days  from  the  issuance 
date  of  the  notice  soliciting  final  terms 
and  conditions. 


p.  With  this  notice,  we  are  initiating 
consultation  with  the  Georgia  and 
Alabama  State  Historic  Preservation 
Officers  as  required  by  ^  106.  National 
Historic  Preser\'ation  Act.  and  the 
regulations  of  the  Advisor)'  Council  on 
Historic  Preservation,  36  CFR,  part  800. 

Linwood  A.  Watson.  ]t.. 

Deputy  Secretan 

[PR  Doc.  02-32876  Filed  12-27-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Surrender  of 
Exemption  and  Soliciting  Comments. 
Motions  To  Intervene,  and  Protests 

December  2:^   2002 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  a\ailablp 
for  public  inspection: 

a  Application  Type:  Surrender  of 
Exemption 

b  Project  .\o    P-6564 

c  Date  Filed  December  11,  2002. 

d.  Applicant:  Bob  Horning. 

e.  Name  of  Project:  Brunswick  Creek 
Hydroelectric  P-'oiect 

f  Location  The  project  is  located  on 
Brunswick  Creek,  in  Washington 
(County,  Oregon  This  project  does  not 
utilize  Federal  or  Tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  791(a)-825(r). 

h  Applicant  Contact:  Bob  Horning, 
21277  NW  Brunswick  Canyon  Road, 
North  Plains.  OR  97133.  (503)  647- 
2920 

1  FERC  Contact:  Blake  Condo  at 
blake.condo6ierc.gov,  or  telephone 
(202) 502-8914, 

j  Cooperating  agencies:  We  are  asking 
Federal,  State,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  w  ith  respect  to  environmental 
issues  to  cooperate  with  us  in  the 
preparation  of  the  environmental 
document  ,'\genc!es  who  would  like  to 
request  cooperating  status  should  follow 
the  instructions  for  filing  comments 
described  in  item  k  below 

k.  Deadline  for  filing  comments, 
motions,  or  protests  and  requests  for 
cooperating  agency  status:  lanuarv  27, 
2003 

AU  documents  i  original  and  eight 
copies)  should  be  filed  with  Magalie  R 
Salas.  Secretar>  ,  Federal  Energ\ 
Regulatory  Commission,  .Mail  Code: 
DEER,  PI-11,3,  888  First  Street,  NE., 
Washington,  DC  20426  Comments  and 


protests  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www.ferc. gov/documents/ 
makeanelectronicfiling/ doorbell. htm. 

Please  include  the  project  number  (P- 
6564)  on  any  comments  or  motions 
filed. 

1.  Description  of  Project:  Jane  Homing, 
exemptee  for  the  Brunswick  Creek 
Hydroelectric  Project  (Project),  requests 
to  surrender  its  exemption  for  the 
existing,  non-operational  Project. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE.,  Room 
2A,  Washington.  DC  20426.  or  by  calling 
(202)  502-8371.  The  application  may  be 
viewed  on  the  web  at  http:// 
^'■v.^'^  ferc.gov.  Call  (202)  502-8222  for 
assistance,  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Individuals  desiring  to  be  included 
on  the  Commissions  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

o  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214, 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

p.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  applicant's  representatives. 

Linwood  .\.  Uatson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-32877  Filed  12-27-02:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

iFRL    7*32-7] 

Agency  Information  Collection 
Activities   Proposed  Collection: 
Comment  Request.  Safe  Drinking 
Water  Act  State  Revolving  Fund 
Program 

agency:  Environmental  Protection 

\i;.Mi.  V.  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
PapervkTork  Reduction  Act  (44  U.S.C. 
3501  et  spq).  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  Safe 
Drinking  Water  Act  State  Revolving 
Fund  Program:  EPA  ICR  No.  1803.04; 
OMB  No.  2040-0185;  expiration  date 
June  30.  2003.  Before  submitting  the  ICR 
to  OMB  for  review  and  approval.  EPA 
is  soliciting  comments  on  specific 
aspects  of  the  proposed  information 
collection  as  described  below. 
DATES:  Comments  must  be  submitted  on 
or  before  February  28.  2003. 
ADDRESSES:  Comments  may  be 
subinit'.t  iJ  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instruc  tiiis  ,is  provided  in 
Unit  I.C  nf  the  SUPPLEMENTARY 

INFORMATION    ..'Ction. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

iw  iv>-  ^['<-<  itii   .isji'M  K  'it  this  U  .K, 

contact  Vinh  Nguyen  at  (202)  564-4631: 

fax  (202)  564-3757;  E-mail  at 

n^u  V'Pn  vwh@epa  gov 

SUPPLEMENTARY  INFORMATION 

i    (ieneral  liitoriiiatiDii 
A.  Affected  Entities 

Entities  potentially  affected  by  this 
action  are  the  fifty  States.  Puerto  Rico, 
and  the  recipients  of  assistance  in  each 
of  these  jurisdictions. 

B  Background 

Title:  Safe  Drinking  Water  Act  State 
Revolving  Fund  Program;  OMB  Control 
No.  2040-0185;  EPA  ICR  No.  1803.04; 
expiration  date  June  30,  2003. 

Abstract:  The  Safe  Drinking  Water  Act 
(SDWA)  Amendments  of  1996  (Public 
Law  104-182)  authorize  the  creation  of 
Drinking  Water  State  Revolving  Fund 
'  DWSRF)  programs  in  each  State  and 
Puerto  Rico  to  assist  public  water 
systems  to  finance  the  costs  of 
infrastructure  needed  to  achieve  or 
maintain  compliance  with  SDWA 
requirements  and  to  protect  public 
health.  Section  1452  authorizes  the 


Administrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  award  capitalization  grants  to  the 
States  and  Puerto  Rico  which,  in  turn, 
provide  low-cost  loans  and  other  types 
of  assistance  to  eligible  drinking  water 
systems.  States  can  also  reserve  a 
portion  of  their  grants  to  conduct 
various  set-aside  activities. 

The  information  collection  activities 
will  occur  primarily  at  the  program 
level  through  the:  (1)  Capitalization 
Grant  Application  and  Agreement/ State 
Intended  Use  Plan;  (2)  Biennial  Report: 
(3)  Annual  Audit;  and  (4)  Assistance 
Application  Review.  Information 
collected  is  needed  for  input  into  the 
DWSRF  National  Information 
Management  System. 

(1)  Capitalization  Grant  Application 
and  Agreement/State  Intended  Use 
Plan:  The  State  must  prepare  a 
Capitalization  Grant  Application  that 
includes  an  Intended  Use  Plan  (lUP) 
outlining  in  detail  how  it  will  use  all  the 
funds  covered  by  the  capitalization 
grant.  States  may.  as  an  alternative, 
develop  the  lUP  in  a  two  part  process 
with  one  part  identifying  the 
distribution  and  uses  of  the  funds 
among  the  various  set-asides  in  the 
DWSRF  program  and  the  other  part 
dealing  with  project  assistance  from  the 
Fund. 

(2)  Biennial  Report:  The  State  must 
agree  to  complete  and  submit  a  Biennial 
Report  on  the  uses  of  the  capitalization 
grant.  The  scope  of  the  report  must 
cover  assistance  provided  by  the 
DWSRF  Fund  and  all  other  set-aside 
activities  included  under  the 
Capitalization  Grant  Agreement.  States 
which  jointly  administer  DWSRF  and 
the  Clean  Water  State  Revolving  Fund 
(CWSRF)  programs,  in  accordance  with 
section  1452(g)(1).  may  submit  reports 
(according  to  the  schedule  specified  for 
each  program)  which  cover  both 
programs. 

(3)  Annual  Audit:  A  State  must 
comply  with  the  provisions  of  the 
Single  Audit  Act  Amendments  of  1996. 
Best  management  practices  suggest  and 
EPA  recommends  that  a  State  conduct 
an  annual  independent  audit  of  its 
DWSRF  program.  The  scope  of  the 
report  must  cover  Jhe  DWSRF  Fund  and 
all  other  set-aside  activities  included  in 
the  Capitalization  Grant  Agreement. 
States  which  jointly  administer  DWSRF 
and  CWSRF  programs,  in  accordance 
with  section  1452(g)(1).  may  submit 
audits  which  cover  both  programs  but 
which  report  financial  information  for 
each  program  separately. 

(4)  Assistance  Application  Review: 
Local  applicants  seeking  financial 
assistance  must  prepare  and  submit 
DWSRF  loan  applications.  States  then 


review  completed  loan  applications  and 
verify  that  proposed  projects  will 
comply  with  applicable  federal  and 
state  requirements. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 


Burden  Statement 

(1)  Capitalization  Grant  Application  and 
Agreement/State  Intended  Use  Plan 

2003:  51  States  x  400  Hours  =  20.400 
Burden  Hours. 

2004:  51  States  x  400  Hours  =  20.400 
Burden  Hours 

2005:  51  States  x  400  Hours  =  20,400 
Burden  Hours 

(2)  Biennial  Report 

2003:  25  States  x  275  Hours  =  6,875 
Burden  Hours. 

2004:  26  States  x  275  Hours  =  7,150 
Burden  Hours. 

2005:  25  States  x  275  Hours  =  6.875 
Burden  Hours. 

(3)  Annual  Audit 

2003:  51  States  x  80  Hours  =  4.080 
Burden  Hours. 

2004:  51  States  x  80  Hours  =  4,080 
Burden  Hours. 

2005:  51  States  x  80  Hours  =  4.080 
Burden  Hours. 

(4)  Loan  Application  Review 

2003:  51  States  x  27  Applications  x  40 
Hours  =  55.080  Burden  Hours. 

2004:  51  States  x  27  Applications  x  40 
Hours  =  55.080  Burden  Hours. 

2005:  51  States  x  27  Applications  x  40 
Hours  =  55.080  Burden  Hours. 

The  annual  reporting  and 
recordkeeping  hour  burden  by  state  and 
local  respondents  is  196,687  hours. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
•complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 
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C.  How  Can  I  Get  Copies  of  the  ICR 
Supporting  Statement  and  Other 
Related  Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  ICR  under 
Docket  ID  No.  OW-2002-0059.  The 
official  public  docket  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Water  Docket  in  the  EPA 
Docket  Center,  (EPA/DC).  EPA  West, 
Room  B102.  1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Water  Docket  is  (202)  566-2426. 

2.  Eh-ctrnnii  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  :llwww.  epa.gov/fedrgstr/ 

■Tou  may  use  EPA  Dockets  at  http:// 
vrww.epa.gov/edocket/  \.o  submit  or 
view  public  comments,  access  the  index 
listing  of  the  contents  of  the  official 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
docket  identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI,  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.C. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 


Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
tran.sferred  to  EPA's  electronic  public 
docket  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and^he  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
deliver\Vcourier.  To  ensure  proper 
receipt  by  EPA,  identif\'  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  'late  "  EPA  is  not 
required  to  consider  these  late 
comments  in  formulating  a  final 
decision. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets,  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,  "  and  then  key  in 
Docket  ID  No.  OW-2002-0059.  The  ' 
system  is  an  "anonymous  access" 


system,  which  means  EPA- will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  OW- 
docket@epa.gov,  Attention  Docket  ID 
No.  OW-2002-0059.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket, 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encr\'ption. 

2.  By  Mail.  Send  an  original  and  three 
number  of  copies  of  your  comments  to: 
Water  Docket.  Environmental  Protection 
Agency.  Mail  Code:  4101T.  1200 
Pennsylvania  Ave..  NW..  Washington. 
DC.  20460,  Attention  Docket  ID  No. 
OW-2002-0059. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  vour  comments  to:  EPA  Docket 
Center,  EPA  West,  Room  B102,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC,  Attention  Docket  ID  No.  OW-2002- 
0059.  Such  deliveries  are  only  accepted 
during  the  Docket's  normal  hours  of 
operation  as  identified  in  Unit  I.C. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA. 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
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on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  yuu  prnvid.'d 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

E.  What  Information  Is  EPA  Particularly 
Interested  in? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  PRA.  EPA  specifically  solicits 
comments  and  information  to  enable  it 

to: 

1.  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility- 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Dated:  Dncember  23.  2002. 
(  wiihia  i;.  Dougherty, 

Uiit'ctor.  Uffiit^  of  Ground  Water  S-  Drinking 
Water 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR   2002  0090    FRL    7432-9] 

Agency  Information  Collection 
Activities.  Submission  of  EPA  ICR  No. 
1718  04  (OMB  No   206a-O308)  to  OMB 
for  Review  and  Approval   Comment 
Request 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
r  ij  .  rwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Recordkeeping  and  Reporting 
Requirements  for  the  Fuel  Quality 
Regulations  for  Diesel  Fuel  Sold  in  2001 
and  Later  Years  (OMB  Control  No. 
2060-0308,  EPA  ICR  No.  1718.04).  The 
ICR,  which  is  abstracted  below, 
describes  the  nature  of  the  information 
collection  and  its  estimated  burden  and 
cost. 


DATES:  Additional  comments  may  be 

•t.  d  on  or  before  January  29,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  th»'  SUPPLEMENTARY 

INFORMATION  •^i-rti-:; 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Pastorkovjch,  Transportation  and 
Regional  Programs  Division  (Mail  Code 
6406J),  telephone  number:  (202)  564- 
8987,  Environmentaf'Vrotection  Agency, 
1200  Pennsylvania  Ave..  NW.. 
Washington,  DC  20460;  telephone 
number:  (202)  565-2085;  fax  number: 
(202)  565-2085;  e-mail  address: 
pastorkovich.anne-marie@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
suhiiutt.ci  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  May  23,  2001  (66  FR  28461),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OAR- 
2002-0090,  which  is  available  for  public 
viewing  at  the  Air  and  Radiation  Docket 
and  Information  Center  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West. 
Room  B102,  1301  Constitution  Ave., 
NW.,  Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open  . 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744.  and 
the  telephone  number  for  the  Air  and 
Radiation  Docket  and  Information 
Center  is  (202)  566-1742.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
httpZ/vv-wwepa-gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
www.epa.gov/oar/docket.html,  or  by 
mail  to:  EPA  Docket  Center, 
Environmental  Protection  Agency, 
Mailcode:  6102T,  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460.  and 
(2)  Mail  your  comments  to  OMB  at: 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB).  Attention:  Desk  Officer 
for  EPA.  725  17th  Street,  NW., 
Washington.  DC  20503. 


EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI.  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  thr  r  tmimont  that  is  placed  in 
EDOCKET.  Ih^  .  iiure  printed  comment, 
including  the  cii|)\  nv;ht(>d  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  nlectronic  docket,  see  EPA's  *- 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002).  or  go  to  wwvt.epa.gov/ 
edocket. 

Title:  Recordkeeping  and  Reporting 
Requirements  for  the  Fuel  Quality 
Regulations  for  Diesel  Fuel  Sold  in  2001 
and  Later  Years  (Final  Rule)  (OMB 
Control  No.  2060-0308,  EPA  ICR 
Number  1718.04).  This  is  a  request  for 
a  revised  collection.  Under  the  OMB 
regulations,  the  Agency  may  continue  to 
conduct  or  sponsor  the  collection  of 
information  while  this  submission  is 
pending  at  OMB. 

Abstract:  The  pollution  emitted  by 
diesel  engines  contributes  greatly  to  our 
nation's  continuing  air  quality 
problems.  New  emissions  standards  for 
these  engines  and  vehicles  will  iipplv 
starting  with  model  year  JiMi "    s;ii.  c  the 
new  technology  requires  low  ^ullur 
diesel  fuel  containing  15  part.-,  per 
million  (ppm)  sulfur  or  less,  the 
regulations  at  40  CFR  part  80.  subpart  1. 
require  the  availability  of  15  ppm  by  no 
later  than  2006.  with  all  motor  vehicle 
diesel  fuel  required  to  meet  the  15  ppm 
standard  by  2010.  The  recordkeeping 
and  reporting  requirements  associated 
with  this  program  are  necessary  to 
ensure  its  environmental  benefits.  They 
are  designed  to  be  consistent  with 
existing  requirements.  Many  reporting 
items  represent  one-time  burdens, 
including  applications  for  exemptions 
or  specific  flexibilities  (including  small 
refiner  status).  In  addition,  annual 
reporting  requirements  associated  with 
this  program  cease  after  2010.  when  all 
motor  vehicle  diesel  fuel  must  meet  the 
15  ppm  standard 

An  ageni  \  u  iix  not  conduct  or 
sponsor,  and  a  person  is  not  requinid  to 
respond  to.  a  collection  of  inform  it  ii; 
unless  it  displays  a  currently  vali  i  ( )MH 
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control  number  The  OMB  control 
numbers  for  EPA  s  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and  or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  166  hours  per 
response.  Burden  means  the  total  time. 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions: 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  anv 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Domestic  and  foreign  refiners, 
importers,  and  fuel  additives 
manufacturers. 

Estimated  Number  of  Respondents: 
450 

Frequency  of  Response:  On  occasion/ 
annual 

Estimated  Total  Annual  Hour  Burden: 
72,648  hours. 

Estimated  Total  Annual  Cost: 
$9,208,880.  includes  S4.800.000 
annualized  capital  or  O&M  costs. 

Changes  in  the  Estimates:  This  rule 
increases  the  estimate  by  72.648  hours 
over  the  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens  for  this  program. 

Dated:  December  18.  2002. 
Oscar  Morales.  Director. 

Collection  Strategies  Division. 

(FR  Dor  02-,32qOO  Filed  12-27-02:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7433-1] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


,^501  pf  .spq  ;,  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
fonvarded  to  the  Office  of  Management 
and  Budget  (CDMB)  for  review  and 
approval:  Regional  Haze  Regulations, 
ICR  number  1813,04,  and  OMB  Control 
Number  2060-0421,  expiration  date: 
December  31 .  2002.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost:  where 
appropriate,  it  includes  the  actual  data 
collection  instrument, 
DATES;  Comments  must  be  submitted  on 
or  before  January  29,  2003. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No   1813.04  and  OMB  Control 
No.  2060-0421,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822T).  1200  Pennsylvania 
Avenue.  NW.  Washingtoii,  DC  20460- 
0001 :  and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB),  * 

Attention:  Desk  Officer  for  EPA,  725 
17th  Street.  NW  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Susan  Aubv 
at  EPA  by  phone  at  (202)  566-1672,  or 
by  e-mail  at  auhv.susan@epa.gov  and 
refer  to  EPA  ICR  No.  1813.04.  For 
technical  questions  about  the  ICR 
contact  Tim  Smith  by  phone  at  (919) 
541-4718,  by  E-mail  at 
smith.tim@epa.gov,  or  by  mail  at 
Integrated  Policy  and  Standards  Group 
(C504-02),  U.S. "Environmental 
Protection  Agencv.  Research  Triangle 
Park,Nr2--n 

SUPPLEMENTARY  INFORMATION;  Title: 
Regional  Ha/e  Regulations,  ICR  number 
1813.04..  and  OMB  Control  Number 
2060-0421,  expiration  date:  December 
31,  2002.  This  is  a  request  for  extension 
of  a  currently  approved  collection. 

Abstract:  "This  ICR  is  for  activities 
related  to  the  implementation  of  EPA's 
1999  regional  haze  rule,  for  the  time 
period  between  October  1,  2002  and 
September  30,  2005.  This  ICR  renews 
the  previous  ICR,  which  addressed  the 
three  year  time  period  immediately  after 
the  rule  was  promulgated.  The  regional 
haze  rule,  as  authorized  by  sections 
169A  and  169B  of  the  Clean  Air  Act, 
requires  States  to  develop 
implementation  plans  to  protect 
visibility  in  156  federally-protected 
Class  1  area.  Tribes  may  choose  to 
develop  implementation  plans.  For  this 
time  period,  States  will  be  conducting 
technical  analyses  in  support  of 
development  of  reasonable  progress 
goals  and  strategies  for  regional  haze  as 
required  by  the  rule.  EPA  is  encouraging 
States  to  work  together  in  regional 


planning  organizations  to  development 
and  implement  multi-state  strategies. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  )uly 
31,  2002.  No  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  219  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verif\'ing 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  State 
air  quality  agencies;  local  air  quality 
agencies,  regional  planning 
organizations;  certain  facilities  built 
between  1962  and  1977. 

Frequency  of  Response:  annually. 

Estimated  Total  Annual  Hour  Burden: 
44.917. 

Estimated  Total  Annualized  Capital. 
O&M  Cost  Burden:  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 

Please  refer  to  EPA  ICR  No.  1813.04 
and  OMB  Control  No.  2060-0421  in  any 
correspondence. 

Dated:  December  19.  2002. 
Oscar  Morales. 

Director.  Collection  Strategies  Dixision. 
IFR  Doc.  02-32901  Filed  12-27-02:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

RCRA    ?002    002?    FRL    7433-2) 

Agency  Information  Collection 
Activities.  Submission  of  EPA  ICR  No 
2076  01  to  0MB  for  Review  and 
Approval    Comment  Request 

AGENCY:  Lav  iiniimi-iii.ii  iiwiection 
ARf-ncv  (EPA). 
ACTION:  Notice. 


summary:  In  compliance  with  the 
I'aporwork  Reduction  Act  (44  U.S.C. 
1501  et  seq).  thi.s  document  announces 
that  the  following  Information 
C^oUecUon  Request  (ICR)  has  been 
forwarded  to, the  Office  of  Management 
and  Budget  (C)MB)  for  review  and 
approval:  National  Waste  Minimization 
Partnership  Program,  EPA  ICR  No. 
2076.01.  The  ICR.  which  is  abstracted 
below,  describes  the  nature  of  the 
information  collection  and  its  estimated 
t'nrden  and  cost. 

DATES:  Additional  comments  may  be 
uliiiuttod  on  or  before  January  29,  2003. 
ADDRESSES:  Follow  th»  'l"tail<'i| 
instructions  in  the  SUPPLEMtNTASv 

INFORMATION  -••'  'i-i' 
FOR  FURTHER  INFORMATION  CONTACT: 
Newman  Smith.  Office  of  Solid  Waste, 
mailcode  5302W,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460; 
telephone  number:  703-308-8757;  fax 
number:  703-308-8433:  e-mail  address: 
smith  ncwman@epa  !■". 
SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  lune  21.  2002  (67  FR  42251).  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  RCRA- 
2002-0022.  which  is  available  for  public 
viewing  at  the  RCRA  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B102.  1301  Constitution  Ave., 
NW,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744. 
and  the  telephone  number  for  the  RCRA 
Docket  is  (202)  566-0270.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
ED(X:KET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 


docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  vour  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to  RCRA- 
docket@epa.gov.  or  by  mail  to:  RCRA 
Docket  in  the  EPA  Docket  Center, 
(mailcode  5305T)  EPA  West  Basement. 
Room  8102.  1301  Constitution  Ave., 
NW.,  Washington,  DC  20460;  and  (2) 
Mail  your  comments  to  OMB  at:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  Attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
wiewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material. 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
ED0C:KET.  For  further  information 
about  the  electronic  docket,  see  EPAs 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002).  or  go  to  www.epa.gov. / 
edocket. 

Title:  Reporting  and  Recordkeeping 
Requirements  under  EPA's  National 
Waste  Minimization  Partnership 
Program  (EPA  ICR  Number  2076.01). 
This  is  a  request  for  a  new  collection. 
Under  the  OMB  regulations,  the  Agency 
may  continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  OMB. 

Affected  Entities:  Any  generator, 
treater,  storer.  and/or  disposer  of  RCRA- 
regulated  hazardous  waste  may 
participate  in  the  National  Waste 
Minimization  Partnership  Program. 

Abstract:  EPA  is  establishing  a 
national  program  to  encourage  the 
minimization  of  hazardous  waste 
through  source  reduction  and  recycling. 
Participation  in  the  National  Waste 
Minimization  Partnership  Program  is 


completely  voluntary.  EPA  will  use  two 
forms  to  collect  information  from 
participants,  called  partners,  which  can 
be  prepared  and  submitted  by  hard  copy 
or  electronically.  Participation  begins 
when  an  Enrollment  Form  is  submitted 
and  received  by  EPA.  The  form  asks  for 
basic  site  identification  information  as 
well  as  information  on  the  company's 
waste  minimization  goals  under  the 
program.  Once  in  the  program,  partners 
can  submit  an  optional 
Accomplishments  Form  when  they  have 
accomplished  steps  toward  reaching  the 
goal(s)  established  during  their 
enrollment  in  the  program.  The 
Accomplishments  Form  asks  for  a 
description  of  the  waste  minimization 
accomplishment  and  whcth'i  th> 
partner  would  like  the  infonudtmn 
posted  on  the  EPA  Waste  Minimization 
Program's  website.  Once  the  waste 
minimization  goal(s)  are  reached, 
partners  may  choose  to  submit  an 
optional,  one-time  C^se  Study.  All  Case 
Studies  submitted  will  be  available  on 
EPA's  National  Waste  Minimization 
Program  website,  and  each  will  describe 
a  partner's  waste  minimization 
techniques,  implementation  problems, 
lessons  learned,  benefits,  and  relevant 
implications.  The  authority  under 
which  the  Agency  will  conduct  the 
program  is  the  Pollution  Prevention  Act 
of  1990.  which  directs  EPA  to  "facilitate 
the  adoption  of  source  reduction 
techniques  by  businesses  *   *   * .  foster 
the  exchange  of  information  regarding 
source  reduction  techniques  *   *   *,  and 
(foster)  the  provision  of  technical 
assistance  to  businesses"  (42  U.S.C. 
13101). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  14  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and  , 

maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
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requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Generators,  Storers.  Treaters,  and 
Disposers  of  RCR.^  Hazardous  Waste 

Estimated  Numt>fr  of  Respondents: 
150. 

Frequency  of  Response:  One-time. 

Estimated  Total  Annual  Hour  Burden: 
3.235  hours. 

Estimated  Total  Annual  Cost: 
$200,633,  includes  no  annualized 
capital  or  O&M  costs. 

Dated:  December  19,  2002. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 

IF-R  Dor   n2-:i2902  Filed  12-27-02;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2002-0091:  FRL-7433-3] 

Agency  Information  Collection 
Activities:  Submission  of  EPA  ICR  No. 
0940.17  (OMB  No.  2060-0084)  to  OMB 
for  Review:  Comment  Request 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Ambient  Air  Quality 
Surveillance  (Renewal)  (OMB  Control 
Number  2060-0084.  EPA  ICR  No. 
0940.17  which  will  expire  December  31. 
2002.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  Januar}'  29,  2003. 
ADDRESSES:  See  detailed  instructions  in 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Lutz.  Liiiissiuii,  Moiutoiing,  and 
Analysis  Division,  Office  of  Air  Quality 
Planning  and  Standards,  (C339-02), 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-5476,  FAX  (919) 
541-1903. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 


review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  March  7.  2002  (47  FR  10401),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OAR- 
2002-0091  .  which  is  available  for  public 
vi(>wing  at  the  Air  and  Radiation  Docket 
and  Information  Center  Docket  in  the 
EPA  Docket  Center  (EPA/DC).  EPA 
West.  Room  B102,  1301  Constitution 
Ave  ,  NW..  Washington,  DC  The  EPA 
Docket  Center  Public  Reading  Room  is 
open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Air  and 
Radiation  Docket  and  Information 
Center  Docket  is  (202)  566-1 742.  An 
electronic  version  of  the  public  docket 
is  available  through  EPA  Dockets 
(EDOCKET)  at  bttp://H'H^:epa.gov/ 
edocket.  Use  EDOCKET  to  submit  or 
view  public  comments,  access  the  index 
listing  of  the  contents  of  the  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  'search.  "  then  key  in  the  docket 
ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  vour  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to  http:// 
wv^-vi. epa.gov/oar/docket. html,  or  by 
mail  to:  EPA  Docket  Center. 
Environmental  Protection  Agency, 
Mailcode:  {C339-02).  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  and  (2)  Mail  your  comments 
to  OMB  at:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 


CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  www.epa.gov./ 
edocket. 

Title:  Ambient  Air  Quality 
Surveillance.  (OMB  ControlNo.  2060- 
0084,  EPA  ICR  Number  0940.17).  This  is 
a  request  to  renew  an  existing  approved 
collection  that  will  expire  December  20, 
2002  .  Under  OMB  regulations,  the 
Agency  may  continue  to  conduct  or 
sponsor  the  collection  of  information 
while  this  submission  is  pending  at 
OMB. 

Abstract:  The  general  authority  for  the 
collection  of  ambient  air  quality  data  is 
contained  in  sections  110  and  319  of  the 
Clean  Air  Act  (42  U.S.C.  1857).  Section 
110  makes  it  clear  that  State  generated 
air  quality  data  is  central  to  the  air 
quality  management  process  through  a 
system  of  State  implementation  plans 
(SIP).  Section  319  was  added  via  the 
1977  Amendments  to  the  Act  and  spells 
out  the  key  elements  of  an  acceptable 
monitoring  and  reporting  scheme.  To  a 
large  extent,  the  requirements  of  section 
319  had  already  been  anticipated  in  the 
detailed  strategy  document  prepared  by 
EPA's  Standing  Air  Monitoring  Work 
Group  (SAMWG).  The  regulator}' 
provisions  to  implement  these 
recommendations  were  developed 
through  close  consultation  with  the 
State  and  local  agency  representatives 
serving  on  SAMWG  and  through 
reviews  by  ad-hoc  panels  from  the  State 
and  Territorial  Air  pollution  Program 
Administrators  and  the  Association  of 
Local  Air  Pollution  Control  Officials. 
These  modifications  to  the  previous 
regulations  were  issued  as  final  rules  on 
May.  10.  1979  (44  FR  27558)  and  are 
contained  in  40  CFR  part  58. 

Major  amendments  which  affect  the 
hourly  burdens,  were  made  in  1983  for 
lead.  1987  for  PM-10.  1993  for  the 
enhanced  monitoring  for  ozone,  and 
1997  for  PM-2.5.  The  specific  required 
activities  for  the  burden  include 
establishing  and  operating  ambient  air 
monitors  and  samplers,  conducting 
sample  analyses  for  all  pollutants  for 
which  a  national  ambient  air  quality 
standard  (NAAQS)  has  been  established, 
preparing,  editing,  and  quality  assuring 
the  data,  and  submitting  the  ambient  air 
quality  data  and  quality  assurance  data 
to  EPA. 

Some  of  the  major  uses  of  the  data  are 
for  judging  attainment  of  the  NAAQS, 
evaluating  progress  in  achieving/ 
maintaining  the  NAAQS  or  State/local 
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standards,  developing  or  revising  SlP's, 
evaluating  control  strategies,  developing 
or  revising  national  control  policies, 
providing  data  for  model  development 
and  validation,  supporting  enforcement 
actions,  documenting  episodes  and 
initiating  episode  controls,  documenting 
population  exposure,  and  providing 
information  to  the  public  and  other 
interested  parties. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  18,497  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPAs  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15. 

Respondents/Affected  Entities:  State/ 
local  Agencies 

Estimated  Number  of  Respondents: 
130 
Frequency  of  Response:  Quarterly 
Estimated  Total  Annual  Hour  Burden 
,2.404,606. 

Estimated  Total  Annual  Cost: 
$196,406,873.  includes  $81,327,810 
annualized  capital  or  O&M  costs. 

Changes  in  the  Estimates:  There  is  no 
change  in  hours  in  the  total  estimated 
burden  currently  identified  in  the  OMB 
Inventory  of  Approved  ICR  Burdens. 

Dated:  Het  ember  18.  2002. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
|FR  no<    02-1210,1  Filed  12-27-02;  8:4."i  am) 
BlUJNa  CODE  sseo-90-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Petition  IV-2002-1;  FRL-7432-5] 

Clean  Air  Act  Operating  Permit 
Program:  Petition  for  Objection  to 
State  Operating  Permit  for  Oglethorpe 
Power  Company— Wansley  Combined 
Cycle  Energy  Facility;  Roopwille  (Heard 
County).  GA 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  final  order  on  petition 
to  object  to  a  state  operating  permit. 

SUMMARY:  Pursuant  to  Clean  Air  Act 
.w  lion  505(b)(2)  and  40  CFR  70.8(d). 
the  EPA  Administrator  signed  an  order, 
dated  November  15.  2002.  denying  a 
petition  to  object  to  a  state  operating 
permit  issued  by  the  Georgia 
Environmental  Protection  Division 
(EPD)  to  Oglethorpe  Power  Company— 
Wansley  Combined  Cycle  Energy 
Facility  (WCCEF)  located  in  Roopville. 
Heard  County.  Georgia.  This  order 
constitutes  final  action  on  the  petition 
submitted  by  the  Georgia  Center  for  Law 
in  the  Public  Interest  (GCLPl)  on  behalf 
of  the  Sierra  Club  (Petitioner).  Pursuant 
to  section  505(b)(2)  of  the  Clean  Air  Act 
(the  Act)  any  person  may  seek  judicial 
review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  of  this  notice  under 
section  307  of  the  Act. 
ADDRESSES:  Copies  of  the  final  order,  the 
petition,  and  all  pertinent  information 
relating  thereto  are  on  file  at  the 
following  location:  EPA  Region  4,  Air, 
Pesticides  and  Toxics  Management 
Division.  61  Forsyth  Street.  SW.. 
Atlanta.  Georgia  30303-6960  The  final 
order  is  also  available  electronically  at 
the  following  address:  http:// 
www.epa.gov/region07/programs/artd/ 
air/title5/petitiondb/ petitions/ 
oglethorpewansley  _decision2002  pdf 

FOR  FURTHER  INFORMATION  CONTACT:  Art 

HdfiiK'isi.'i    .\ii  I'lTiiuts  .Section.  EPA 
Region  4.  at  (404)  562-9115  or 

hnfmristrr  nrt^'rp-  ■"■•.• 

SUPPLEMENTARY  INFORMATION.  The  Act 

affords  EPA  a  45-day  period  to  review 
and.  as  appropriate,  to  object  to 
operating  permits  proposed  by  state 
permitting  authorities  under  title  V  of 
the  Act.  42  U.S.C.  7661-766lf.  Section 
505(b)(2)  of  the  Act  and  40  CFR  70.8(d) 
authorize  any  person  to  petition  the 
EPA  Administrator  to  object  to  a  title  V 
operating  permit  within  60  days  after 
the  expiration  of  EPAs  45-day  review 
period  if  EPA  has  not  objected  on  its 
own  initiative.  Petitions  must  be  based 
only  on  objections  to  the  permit  that 
were  raised  with  reasonable  specificity 


during  the  public  comment  period 
provided  by  the  state,  unless  the 
petitioner  demonstrates  that  it  was 
impracticable  to  raise  these  issues 
during  the  comment  period  or  the 
grounds  for  the  issues  arose  after  this 
period. 

GCLPI  submitted  a  petition  on  behalf 
of  the  Sierra  Club  to  the  Administrator 
on  February  4.  2002,  requesting  that 
EPA  object  to  a  state  title  V  operating 
permit  issued  by  EPD  to  WCCEF.  The 
Petitioner  maintains  that  the  WCCEF 
permit  is  inconsistent  with  the  Act 
because  of:  (1)  The  permit's  lack  of  a 
requirement  for  a  case-by-case 
maximum  achievable  control 
technology  determination;  (2)  the 
inadequacy  of  the  test  method  used  to 
determine  compliance  with  a  carbon 
monoxide  emission  limit;  (3)  the 
identification  of  Georgia  Rule  391-3-1- 
.03(2)(c)  as  "State  Only  Enforceable";  (4) 
the  omission  of  a  short-term  best 
available  control  technology  limit 
covering  startup  and  shutdown  periods; 
and  (5)  EPDs  improper  issuance  of  the 
permit  to  a  company  with  other 
facilities  that  are  operating  out  of 
compliance  with  their  respective 
permits. 

On  November  15.  2002.  the 
Administrator  issued  an  order  denying 
this  petition.  The  order  explains  the 
reasons  behind  EPAs  conclusion  that 
the  Petitioner  has  failed  to  demonstrate 
that  the  WCCEF  permit  is  not  in 
compliance  with  the  requirements  of  the 
Act  on  the  grounds  raised. 

Dated:  December  6.  2002. 
A.  Stanley  Meiburg, 

Deputy  Regional  Administrator.  Region  4 
IFR  Doc  02-.32004  Filed  12-27-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(Petition  IV    2001    9    FRL    M32-4] 

Clean  Air  Act  Operating  Permit 
Program.  Petition  for  Objection  to 
State  Operating  Permit  for  Shaw 
Industries.  Inc  —Plant  No  80:  Dalton 
(Whitfield  County).  GA 

agency;  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  final  order  on  petition 
to  object  to  a  state  operating  permit. 


SUMMARY:  Pursuant  to  Clean  Air  Act 
section  505(b)(2)  and  40  CFR  70.8(d). 
the  EPA  Administrator  signed  an  order, 
dated  November  15,  2002,  denying  a 
petition  to  object  to  a  state  operating 
permit  issued  by  the  Georgia 
Environmental  Protection  Division 
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(EPD)  to  Shaw  Industries.  Inc. — Plant 
No.  80  (Shaw)  located  in  Dalton. 
Whitfield  County.  Georgia.  This  order 
constitutes  final  action  on  the  petition 
submitted  bv  the  Georgia  Center  for  Law 
in  the  Public  Interest  (GCLPI)  on  behalf 
of  Georgia  Forest  Watch  (Petitioner). 
Pursuant  to  section  5U,5(b)(2)  of  the 
Clean  Air  Act  (the  Act)  any  person  mav 
seek  fudicial  review  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  da\  s  of  this  notice 
under  section  307  of  the  Act. 

ADDRESSES:  Copies  of  the  final  order,  the 
petition,  and  all  pertinent  information 
relating  thereto  are  on  file  at  the 
following  location:  EPA  Region  4.  .'\ir. 
Pesticides  and  Toxics  Management 
Division.  61  Forsvth  Street.  SW.. 
Atlanta,  Georgia  30303-8960.  The  final 
order  is  also  available  electronically  at 
the  following  address:  http/' 
ww\%'.epa.gov/regionO~  'programs/artd/ 
air/titleS/petitiondb/petitions/ 
shaw80  decisionZOO  1  pdf 

FOR  FURTHER  INFORMATION  CONTACT:  .\rt 
Hofmeister.  .^ir  Permits  Section.  EP.-\ 
Region  4.  at  (404)  562-9115  or 
hofmeister.  art®epa  gov. 

SUPPLEMENTARY  INFORMATHDN:  The  Act 
affords  EPA  a  45-day  period  to  review 
and,  as  appropriate;  to  object  to 
operating  permits  proposed  bv  state 
permitting  authorities  under  title  V  of 
the  Act,  42  U.S.C.  76bl-7661f  Section 
5D5(b)(2}  of  the  Act  and  40  CFR  70.8(d) 
authorize  any  person  to  petition  the 
EPA  Administrator  to  object  to  a  title  V 
operating  permit  within  60  days  after 
the  expiration  of  EPAs  45-day  review 
period  if  EPA  has  not  objected  on  its 
own  initiative.  Petitions  must  be  based 
only  on  objections  to  the  permit  that 
were  raised  with  reasonable  specificity 
during  the  public  comment  period 
provided  by  the  state,  unless  the 
petitioner  demonstrates  that  it  was 
impracticable  to  raise  these  issues 
during  the  comment  period  or  the 
grounds  for  the  issues  arose  after  this 
period. 

GCLPI  submitted  a  petition  on  behalf 
of  Georgia  Forest  Watch  to  the 
Administrator  on  November  26.  2001. 
requesting  that  EPA  object  to  a  state  title 
V  operating  permit  issued  by  EPD  to 
Shaw.  The  Petitioner  maintains  that  the 
Shaw  permit  is  inconsistent  with  the 
Act  because  of:  (1)  The  inadequacy  of 
the  public  participation  process  and 
related  public  notice;  (2)  the  permit's 
apparent  limitation  of  enforcement 
authority  and  credible  evidence;  (3)  the 
inadequacy  of  the  monitoring  and 
reporting  requirements:  and  (4)  the 
incompleteness  of  the  permit  itself  as 
well  as  the  corresponding  narrative. 


On  November  15.  2002.  the 
Administrator  issued  an  order  denying 
this  petition  The  order  explains  the 
reasons  behind  EPAs  conclusion  that 
the  Petitioner  has  failed  to  demonstrate 
that  the  Shaw  permit  is  not  in 
compliance  with  the  requirements  of  the 
Act  on  the  grounds  raised. 

Dated:  December  6.  2002. 
.\.  Stanley  Meiburg. 

Deputy  Regional  Administrator.  Region  4. 
[PR  Doc.  02-32905  Filed  12-27-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[Petition  IV-2001-10:  FRL-7432-3] 

Clean  Air  Act  Operating  Permit 
Program;  Petition  for  Objection  to 
State  Operating  Permit  for  Shaw 
Industries.  Inc. — Plant  No.  2:  Dalton 
(Whitfield  County),  GA 

AGENCY:  Kn\ir(inmpnt.il  Protection 
.•\gency  (EPA: 

ACTION:  Notice  of  final  order  on  petition 
to  object  to  a  state  operating  permit. 

SUMMARY:  Pursuant  to  Clean  Air  Act 
section  5n5(b){2)  and  40  CFR  70.8(d). 
the  EPA  .Administrator  signed  an  order, 
dated  November  15,  2002,  denying  a 
petition  to  object  to  a  state  operating 
permit  issued  b\  the  Georgia 
Environmental  Protection  Division 
(EPD)  tu  Shaw  Industries.  Inc.— Plant 
No  2  (Shaw  )  located  in  Dalton, 
Whitfield  County.  Georgia,  This  order 
constitutes  final  action  on  the  petition 
submitted  b\  the  Georgia  Center  for  Law 
in  the  Public  Interest  (GCLPI)  on  behalf 
of  Georgia  Forest  Watch  (Petitioner). 
Pursuant  to  section  505(b)(2)  of  the 
Clean  .Air  .Act  (the  Act)  any  person  mav 
seek  judicial  review  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  of  this  notice 
under  section  307  of  the  Act. 
ADDRESSES:  Copies  of  the  final  order,  the 
petition  and  all  pertinent  information 
relating  thereto  are  on  file  at  the 
following  location:  EPA  Region  4.  Air. 
Pesticides  and  Toxics  Management 
Division,  61  Forsvth  Street.  SW., 
Atlanta,  Georgia  30303-8960  The  final 
order  is  also  available  electronically  at 
the  following  address:  http:// 
vvH-H'.  epa  .gov /region  0  7 /programs/artd/ 
air/title5/petitiondb/petitions/ 
shaiv2  decision2001  pdf 

FOR  FURTHER  INFORMATION  CONTACT:  .Art 
Hofmeister.  .Air  Permits  Section.  EPA 
Region  4.  at  (404)  562-9115  or 
hofmeisfpr  (irP<ilppa  s<^y 

SUPPLEMENTARY  INFORMATION:  The  Act 
affords  EPA  a  45-day  period  to  review 


and,  as  appropriate,  to  object  to 
operating  permits  proposed  by  state 
permitting  authorities  under  title  V  of 
the  Act.  42  U.S.C.  7661-766lf.  Section 
505(b)(2)  of  the  Act  and  40  CFR  70.8(d) 
authorize  any  person  to  petition  the 
EPA  Administrator  to  object  to  a  title  V 
operating  permit  within  60  days  after 
the  expiration  of  EPAs  45-day  review 
period  if  EPA  has  not  objected  on  its 
own  initiative.  Petitions  must  be  based 
only  on  objections  to  the  permit  that 
were  raised  with  reasonable  specificity 
during  the  public  comment  period 
provided  by  the  state,  unless  the 
petitioner  demonstrates  that  it  was 
impracticable  to  raise  these  issues 
during  the  comment  period  or  the 
grounds  for  the  issues  arose  after  this 
period. 

GCLPI  submitted  a  petition  on  behalf 
of  Georgia  Forest  Watch  to  the 
Administrator  on  November  26.  2001. 
requesting  that  EPA  object  to  a  state  title 
V  operating  permit  issued  by  EPD  to 
Shaw.  The  Petitioner  maintains  that  the 
Shaw  permit  is  inconsistent  with  the 
Act  because  of:  (1)  The  inadequacy  of 
the  public  participation  process  and 
related  public  notice;  (2)  the  permit's 
apparent  limitation  of  enforcement 
authority  and  credible  evidence;  (3)  the 
inadequacy  of  the  monitoring  and 
reporting  requirements;  and  (4)  the 
incompleteness  of  the  permit  itself  as 
well  as  the  corresponding  narrative. 

On  November  15,  2002,  the 
Administrator  issued  an  order  denying 
this  petition.  The  order  explains  the 
reasons  behind  EPAs  conclusion  that 
the  Petitioner  has  failed  to  demonstrate 
that  the  Shaw  permit  is  not  in 
compliance  with  the  requirements  of  the 
Act  on  the  grounds  raised. 

Dated:  December  6.  2002. 
A.  Stanley  Meiburg, 

Deputy  Regional  Administrator,  Region  4. 
'"  "'  2906  Filed  12-27-02;  8:45  airii 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0066    FRL-'286-6] 

Endocrine  Disrupter  Screening 
Program.  Proposed  Chemical 
Selection  Approach  for  initial  Round  o< 
Screening:  Request  for  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  sets  forth  for 
public  comment  the  approach  EPA 
plans  to  use  for  selecting  the  first  group 
of  chemicals  to  be  screened  in  the 
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Agency  s  t  ii  I  "  rine  Disrupter  Screening 
Program  (EDSP).  Following 
consideration  of  comments  on  this  draft 
approach.  EPA  will  issue  a  second 
hfderal  Register  notice  setting  forth  its 
approach  for  selecting  the  first  group  of 
chemicals  and  the  chemicals  it  proposes 
for  this  initial  list.  Following  comment 
on  the  draft  list  of  specific  chemicals. 
EPA  will  issue  the  final  list. 

Because  the  list  of  chemicals 
produced  using  the  proposed  approach 
will  be  a  list  of  chemicals  that  the 
Agency,  in  its  discretion,  has  decided 
should  be  tested  first,  based  primarily 
upon  exposure  potential,  it  should  not 
be  construed  as  a  list  of  known  or  likely 
endocrine  disruptors  nor  characierized 
as  such.  Nothing  in  the  approach  for 
selecting  the  initial  list  would  provide 
a  basis  to  infer  that  any  of  the  chemicals 
selected  for  the  list  interferes  with  or  is 
suspected  to  interfere  with  the 
endocrine  systems  of  humans  or  other 
species. 

EPA  anticipates  that  it  will  modify  its 
chemical  selection  approach  for 
subsequent  Tier  1  screening  lists  based 
on  experience  gained  from  the  results  of 
testing  of  chemicals  on  the  initial  list, 
the  feasibility  of  incorporating  different 
categories  of  chemicals  (e.g..  non- 
pesticide  substances)  and  additional 
pathways  of  exposure,  and  the 
availability  of  new  priority-setting  tools 
(e.g..  High  Throughput  Pre-screening 
(HTPS)  or  Quantitative  Structure 
Activity  Relationship  (QSAR)  models). 
DATES:  Comments,  identified  by  docket 
ID  number  OPPT-2002-0066,  must  be 
rp(  pivfH  on  or  before  March  1,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 

Unit  1    ..fth.'  SUPPLEMENTARY 
INFORMATION 

FOR  FURTHtR  INFORMATION  CONTACT;  For 
general  information  contact:  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460-0001:  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
Greg  Schweer,  Exposure  Assessment 
Coordination  and  Policy  Division 
(7203M),  Office  of  Science  Coordination 
and  Policy,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460-0001;  telephone 
number:  (202)  564-8469;  e-mail  address 

SUPPLEMENTARY  INFORMATION: 


i    <.fiural  Inttirmrftiori 

A  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  particular 
interest  to  those  persons  who  are  or  may 
be  required  to  conduct  testing  of 
chemical  substances  under  the  Toxic 
Substances  Control  Act  (TSCA),  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA),  the  Safe  Drinking  Water  Act 
(SDWA),  or  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
tprhnical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT 

B.  How  Can  1  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2002-0066.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center.  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW..  Washington.  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is (202) 566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  ReRister"  listings  at 
http://wwH'.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPAs 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://v^-ww.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 


access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.B.l.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.B.l.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  conunent  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 
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C.  How  and  To  Whom  Do  1  Submit 
Comments? 

\'>ai  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA.  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  ID.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
Unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://w}A'w.epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key-in 
docket  ID  number  OPPT-2002-0066. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  luiless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  oppt.ncic@epa.gov.  Attention: 
Docket  ID  Number  OPPT-2002-0066.  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 


send  an  e-mail  comment  directly  to  the 
docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automaticallv  captures  vour  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Docuinent  Control  Office  (7407M), 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT).  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460- 
0001. 

3.  By  hand  delivery  or  courier.  Deliver 
vour  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428.  1201  Constitution 
Ave..  NW.,  Washington,  DC.  Attention: 
Docket  ID  Number  OPPT-2002-0066. 
The  DCO  is  open  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

D.  How  Should  1  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBImust  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 


listed  under  FOR  furthep  iNFORMfios 
CONTACT 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  Provide  specific  examples  to 
illustrate  your  concerns. 

5.  Offer  alternative  ways  to  improve 
the  proposed  approach. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
anH  Federal  Register  citation. 

II.  Introduction 

A.  What  Action  is  the  Agency  Taking? 

In  this  notice.  EPA  is  setting  forth, 
and  requesting  public  comment  on,  the 
approach  EPA  plans  to  use  for  selecting 
an  initial  group  of  chemicals  to  be 
screened  in  the  Agency's  EDSP.  EPA 
anticipates  that  it  will  modify  its 
chemical  selection  approach  for 
subsequent  Tier  1  screening  lists  based 
on  experience  gained  from  the  results  of 
testing  of  chemicals  on  the  initial  list, 
the  feasibility  of  incorporating  different 
categories  of  chemicals  (e.g.,  non- 
pesticide  substances)  and  additional 
pathways  of  exposure,  and  the 
availability  of  new  priority-setting  tools 
(e.g.,  HTPS  or  QSAR  models).  EPA 
developed  its  EDSP  in  response  to  a 
Congressional  mandate  in  section  408(p) 
of  FFDCA  "to  determine  whether 
certain  substances  may  have  an  effect  in 
humans  that  is  similar  to  an  effect 
produced  by  a  naturally  occurring 
estrogen,  or  such  other  effects  as  (EPA) 
may  designate"  (21  U.S.C.  346a(p)). 
When  carrying  out  the  program,  the 
statute  requires  EPA  to  "provide  for  the 
testing  of  all  pesticide  chemicals."  The 
statute  also  provides  EPA  with 
discretionary  authority  to  'provide  for 
the  testing  of  any  other  substance  that 
may  have  an  effect  that  is  cumulative  to 
an  effect  of  a  pesticide  chemical  if  the 
Administrator  determines  that  a 
substantial  population  may  be  exposed 
to  such  a  substance."  In  addition, 
section  1457  of  SDWA  provides  EPA 
with  discretionary  authority  to  provide 
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for  testing,  under  the  FFDCA  section 
408(p)  screening  program,  "of  any  other 
substances  that  may  bo  found  in  sources 
of  drinking  water  if  the  Administrator 
determines  that  a  substantial  population 
may  be  exposed  to  such  substance." 

EPA  is  killowing  a  tiered  approach  in 
implementing  the  requirements  of 
section  408(p)  of  FFDCA.  The  core 
elements  of  the  tiered  approach  are 
priority  setting.  Tier  1  screening,  and 
Tier  2  testing.  Tier  1  will  be  comprised 
of  a  battery  of  screening  assays  to 
identify  substances  that  have  potential 
to  interact  with  the  estrogen,  androgen, 
or  thyroid  hormone  systems.  The 
purpose  of  Tier  2  is  to  determine 
whether  the  substance  may  cause 
endocrine-mediated  effects  via  or 
involving  estrogen,  androgen,  or  thyroid 
hormone  systems,  determine  the 
consequences  to  the  organism  of  the 
activities  observed  in  Tier  1.  and 
establish  the  relationship  between  doses 
of  an  endocrine-active  substance 
administered  in  the  test  and  the  effects 
observed.  (Federal  Register  issue  of 
December  28.  1998  {63  FR  71542.  FRL- 
6052-9.  Docket  Control  Number 
OPPTS^2208). 

At  the  request  of  EPA.  a  joint 
subcommittee  of  the  EPA  Science 
Advisory  Board  (SAB)  and  the  FIFRA 
Scientific  Advisory  Panel  (SAP) 
reviewed  a  set  of  scientific  issues 
related  to  the  development  of  the 
Agency's  EDSP.  One  of  the 
recommendations  of  the  SAB/SAP 
Subcommittee  (Ref.  1)  was  that  EPA 
should  initiate  the  Tier  1  screening 
program  with  a  set  of  50  to  100 
chemicals  and  then  convene  a  panel  of 
independent  scientists  to  review  the 
screening  data  for  the  purpose  of 
evaluating  and  optimizing  the  Tier  1 
screening  battery.  EPA  is  proposing  to 
adopt  this  SAB/SAP  recommendation  to 
initially  select  and  screen 
approximately  50  to  100  chemicals  to 
help  the  Agency  further  refine  the 
EDSP.  The  Agency  intends  to  submit  the 
data  received  from  the  screening  to  an 
independent  external  panel  of  experts 
and  request  an  evaluation  of  whether 
the  program  could  be  improved  or 
optimized,  and  if  so,  how. 

EPA  has  stated  its  intention  to 
consider  a  broad  universe  of  chemicals 
as  potential  candidates  for  testing  under 
the  EDSP  including  pesticide  chemicals, 
non-pesticide  commercial  chemicals, 
mixtures,  and  environmental 
contaminants  (63  FR  71542).  However, 
for  the  first  group  of  chemicals  to  be 
tested.  EPA  is  intending  to  focus  only 
on  pesticide  active  ingredients  and  high 
production  volume  (HPV)  chemicals 
with  some  pesticidal  inert  uses  (i.e..  the 
chemicals  that  are  specifically 


mandated  for  testing  under  seciion 
408(p)  of  FFDCA).  The  pesticide  inerts 
to  be  considered  are  those  with 
relatively  large  overall  production 
volumes  considering  both  pesticide  and 
non-pesticide  uses.  This  approach  will 
allow  EPA  to  focus  its  initial  endocrine 
screening  efforts  on  a  smaller  and  more 
manageable  universe  of  chemicals  that 
emphasizes  early  attention  to  the 
pesticide  chemicals  that  Congress 
specifically  mandated  EPA  to  test  for 
possible  endocrine  effects. 

The  purpose  of  this  notice  is  to 
describe  the  approach  that  EPA  plans  to 
use  to  select  this  initial  set  of  chemicals 
to  undergo  Tier  1  screening.  EPA  is 
proposing  to  use  an  approach  based  in 
part  on  the  compartment-based  priority 
setting  approach  described  in  the 
December  28.1998.  Federal  Register 
notice  (FRL-6052-9)  in  which  EPA 
provided  details  about,  and  requested 
comment  on.  its  EDSP.  The  proposed 
approach  focuses  on  human  exposure- 
related  factors  rather  than  using  a 
combination  of  exposure-  and  effects- 
related  factors.  The  approach  would, 
however,  exclude  from  the  first  group  of 
chemicals  to  undergo  Tier  1  screening 
any  chemical  for  which  the  available 
effects  information  clearly  shows  an 
endocrine-mediated  effect.  Such 
chemicals  would  be  considered  for 
proposed  Tier  2  tests,  mechanistic  or 
special  studies,  or  hazard  assessment. 
Similarly,  the  approach  for  this  initial 
list  also  would  exclude  substances  that 
EPA  anticipates  have  low  potential  to 
cause  endocrine  disruption  (e.g..  certain 
FIFRA  List  4  inerts,  most  polymers  with 
number  average  molecular  weight 
greater  than  1,000  daltons,  strong 
mineral  acids,  and  strong  mineral 
bases).  Although  EPA's  general  focus  in 
this  approach  is  on  pesticide  active 
ingredients  and  inerts  with  relatively 
greater  potential  human  exposure.  EPA 
believes  that  the  proposed  approach 
will  also  identify  chemicals  with  high 
potential  for  exposure  of  humans  from 
non-pesticide  uses  and/or  chemicals 
with  widespread  environmental 
exposures  to  other  organisms.  EPA  does 
not  intend  to  develop  an  ordinal  ranking 
of  priorities  of  the  chemicals  within  any 
list  developed  using  the  proposed 
approach. 

Because  the  list  of  chemicals 
produced  using  the  proposed  approach 
will  be  a  list  of  chemicals  that  the 
Agency,  in  its  discretion,  has  decided 
should  be  tested  first,  based  primarily 
upon  exposure  potential,  it  should  not 
be  construed  as  a  list  of  known  or  likely 
endocrine  disruptors  nor  characterized 
as  such.  Nothing  in  the  approach  for 
selecting  the  initial  list  would  provide 
a  basis  to  infer  that  any  of  the  chemicals 


selected  for  the  list  interferes  with  or  is 
suspected  to  interfere  with  the 
endocrine  systems  of  humans  or  other 
species. 

EPA  has  decided  to  defer 
consideration  of  nominations  from  the 
public  until  subsequent  testing  lists  in 
order  to  keep  this  initial  effort 
administratively  simpler  and  ensure 
that  a  set  of  test  results  can  be  obtained 
in  a  relatively  prompt  timeline  to  aid 
the  Agency  in  a  mid-course  evaluation 
of  the  EDSP  Tier  1  screening  battery.  In 
addition.  EPA  has  decided  that  the 
prudent  approach  would  be  to  gain 
experience  with  the  Tier  1  screening 
battery  on  single  chemicals  before  the 
tests  are  used  with  mixtures.  EPA  also 
is  proposing  to  exclude  from 
consideration  for  the  initial  Tier  1 
screening  list  chemicals  that  are  no 
longer  produced  or  used  in  the  United 
States.  The  Agency  thinks  that  the 
added  administrative  complexity  of 
determining  who  should  be  responsible 
for  testing  such  chemicals  could 
unnecessarily  delay  EPA's  selection  of 
an  initial  list  for  Tier  1  screening. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

In  this  notice.  EPA  is  proposing  an 
approach  for  selecting  an  initial  set  of 
chemicals  to  go  through  endocrine 
disruptor  screening.  EPA  has  a  number 
of  authorities  at  its  disposal  to  require 
screening  and  testing  for  endocrine 
disrupting  effects.  As  explained 
previously,  FFDCA  section  408(p) 
requires  EPA  "to  determine  whether 
certain  substances  may  have  an  effect  in 
humans  that  is  similar  to  an  effect 
produced  by  a  naturally  occurring 
estrogen,  or  such  other  effects  as  [EPA] 
may  designate."  (21  U.S.C.  346a{p)).  The 
statute  requires  EPA  to  "provide  for  the 
testing  of  all  pesticide  chemicals."  It 
defines  "pesticide  chemical"  as  "any 
substance  that  is  a  pesticide  within  the 
meaning  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act. 
including  all  active  and  inert 
ingredients  of  such  pesticide."  (FFDCA 
section  201(q)(l)  (21  U.S.C.  231(q)(l)). 
The  statute  also  provides  EPA  with 
discretionary  authority  to  "provide  for 
"the  testing  of  any  other  substance  that 
may  have  an  effect  that  is  cumulative  to 
an  effect  of  a  pesticide  chemical  if  the 
Administrator  determines  that  a 
substantial  population  may  be  exposed 
to  such  a  substance  "  (21  U.S.C. 
346a(p){3)).  In  addition,  section  1457  of 
SDWA  provides  EPA  with  discretionary 
authority  to  provide  for  testing,  under 
the  FFDCA  section  408(p)  screening 
program,  "of  any  other  substances  that 
may  be  found  in  sources  of  drinking 
water  if  the  Administrator  determines 
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that  a  substantial  prjpulation  may  be 
exposed  to  such  substance."  (42  U.S.C. 
300J-17).  Several  other  Federal  statutes 
also  provide  EPA  with  authority  to 
require  testing  of  certain  substances. 
including  FIFRA  and  TSCA.  EPA  may 
use  any  or  all  of  these  authorities  to 
require  testing  of  substances  to 
determine  whether  a  substance  may 
cause  endnrririp  effects. 

III.  Background 

A.  EPA 's  Endocrine  Disruptor  Screening 
Program 

EPA  initially  set  forth  the  EDSP  in  the 
Federal  Register  issue  of  August  11, 
1998  (63  FR  42852.  FRL-6021-3.  Docket 
Control  Number  OPPTS-42206)  ajid 
solicited  public  comment  on  the 
program  m  thi'  December  28.  1998. 
Federal  Register  notice  (FRL-6052-9). 
The  program  set  forth  in  these  notices 
was  based  on  the  recommendations  of 
the  Endocrine  Disruptor  Screening  and 
Testing  Advisory  Committee  (EDSTAC) 
which  was  a  committee  chartered  under 
the  Federal  Advisory  Committee  Act. 
The  Committee  was  comprised  of 
members  representing  the  commercial 
chemical  and  pesticides  industries. 
Federal  and  State  agencies,  worker 
protection  and  labor  organizations, 
environmental  and  public  health 
groups,  and  research  scientists.  EPA 
charged  EDSTAC  to  advise  the  Agency 
regarding: 

1 .  Methods  for  chemical  selection  and 
priorities  for  screening, 

2.  A  set  of  available,  validated 
screening  assays  for  early  application. 

3.  Ways  to  identify  new  and  existing 
screening  assays  and  mechanisms  for 
their  validation. 

4.  Processes  and  criteria  for  deciding 
when  additional  tests  beyond  screening 
would  be  needed  and  how  to  validate 
such  tests,  and 

5.  Processes  for  communicating  to  the 
public  about  EDSTAC's  agreements, 
recommendations,  and  information 
developed  during  priority  setting, 
screening,  and  testing. 

In  response  to  this  charge.  EDSTAC 
recommended  that  EPA's  EDSP  address 
both  potential  human  and  ecological 
effects';  examine  effects  on  estrogen, 
androgen,  and  thyroid  hormone-related 
processes;  and  include  non-pesticide 
chemicals,  contaminants,  and  mixtures 
in  addition  to  pesticides  (Ref.  2).  Based 
on  these  recommendations,  EPA 
developed  a  tiered  approach  for  the 
EDSP.  The  core  elements  of  the 
proposed  approach  are:  Priority  setting. 
Tier  1  screening,  and  Tier  2  testing.  Tier 
1  is  envisioned  as  a  battery  of  screening 
assays  that  would  identify  substances 
that  have  the  potential  to  interact  with 


the  estrogen,  androgen,  and  thyroid 
hormone  systems.  The  purpose  of  Tier 
2  is  to  determine  whether  the  substance 
could,  in  fact,  cause  endocrine  effects 
mediated  by  estrogen-,  androgen-,  and 
thyroid-related  processes,  and  establish 
the  relationship  between  doses  of  an 
endocrine-active  substance 
administered  in  the  test  and  anv  effects 
iibspn  ed  (December  28.  1998.  Federal 
Register  notice  (FRL-6052-9)). 

In  addition,  based  on  EDSTAC's 
recommendations,  EPA  proposed  in  the 
December  28,  1998.  Federal  Register 
notice  (FRL-6052-9J  an  approach  to 
establish  the  priority  of  chemicals  for 
Tier  1  screening.  The  approach  reflected 
the  concern  that  the  quantity  and 
quality  of  exposure  and  effects 
information  would  be  uneven  across 
chemicals.  EPA  wanted  to  ensure  that 
data-rich  and  data-poor  chemicals  were 
not  directly  compared  in  the  priority 
setting  process  because  data-poor 
chemicals  might  tend  to  be  ranked  low- 
under  such  an  approach.  Thus,  the 
approach  set  forth  in  the  December  28, 
1998,  Federal  Register  notice  (FRL- 
6052-9)  was  to  set  up  categories  of 
information  relating  to  the  production, 
release,  exposure  and  hazard  of 
chemicals  and  to  group  the  chemicals 
according  to  what  data  were  available. 
This  approach  was  termed  a 
"compartment-based  approach."  The 
compartment-based  approach  was  based 
on  exposure-  and  effects-related 
compartments  even  though  it  was 
recognized  that  effects  or  toxicity  data 
relevant  to  endocrine  disruption  would 
be  extremely  limited  for  the  majority  of 
chemicals.  "To  partly  compensate  for  the 
lack  of  relevant  toxicity  data.  EPA 
proposed  to  conduct  a  HTPS  on  all  non- 
pesticide  active  ingredient  chemicals 
with  a  production  volume  in  excess  of 
10,000  pounds  per  year.  HTPS  activities 
are  discussed  more  fully  in  Unit  IV.C. 
EPA  developed  the  Endocrine  Disruptor 
Priority  Setting  Data  Base  (EDPSD)  to 
assist  in  assigning  chemicals  to 
compartments  and  setting  priorities. 
More  information  on  the  EDPSD  is 
available  at:  http://www.epa.gov/ 
scipoly/oscpendo/prioritysetting/. 

EPA  currently  is  implementing  its 
EDSP  in  three  major  parts.  The  Agency 
is: 

1.  Developing  and  validating  Tier  1 
screening  level  assays,  selecting  the 
appropriate  screening  assays  for  the  Tier 
1  battery  based  on  th^*validation  data, 
and  developing  and  validating  Tier  2 
tests. 

2.  Developing  an  approach  for 
selecting  an  initial  set  of  chemicals  to  go 
through  Tier  1  screening. 

3.  Developing  the  procedures  the 
Agency  will  use  to  require  screening. 


This  notice  deals  only  with  the 
development  of  the  approach  that  EPA 
will  use  to  select  the  initial  set  of 
chemicals  for  Tier  1  screening. 

B.  SAB/SAP  Review 

EPA  asked  the  SAB  and  the  SAP  to 
review  jointly  the  Agency's  proposed 
EDSP  as  described  in  the  December  28, 
1998  Federal  Register  notice  (FRL- 
6052-9).  The  Agency's  charge  to  the 
SAB/SAP  Subcommittee  was  broad  and 
complex  consisting  of  18  questions  in 
four  broad  areas: 

1.  Scope  of  the  program. 

2.  Prioritv  setting. 

3.  HTPS.' 

4.  Screening  and  testing. 

The  Subcommittee  met  on  March  30- 
April  1,  1999.  Its  report  was  published 
the  following  July  (Ref.  1).  In  general, 
the  SAB/SAP  Subcommittee  agreed 
with  the  program  that  EPA  had 
developed  for  conducting  endocrine 
disruptor  screening.  The  following  are 
recommendations  from  the 
Subcommittee  with  respect  to  the  scope 
of  the  program  and  setting  of  priorities 
for  Tier  1  screening. 

In  the  December  28.  1998.  Federal 
Register  notice  (FT?L-6052-9),  EPA 
explained  that  it  was  considering  87.000 
substances  as  potential  candidates  for 
testing  under  the  EDSP.  The  SAP/SAB 
Subcommittee  expressed  some 
reservations  about  the  ambitious  scope 
of  the  universe  of  chemicals  that  EPA 
envisioned  as  potentially  being 
included  in  the  Program.  The 
Subcommittee  felt  that  developing 
massive  amounts  of  screening  data  on  a 
large  universe  of  chemicals  would  not 
necessarily  expedite  the  development  of 
the  appropriate  underpinning  that  the 
Agency  needs  before  it  proceeds  with 
the  screening  of  the  large  universe  of 
chemicals  that  it  anticipates  will  be 
included  in  the  EDSP.  The 
Subcommittee  also  expressed  concern 
that  it  did  not  see  a  provision  for  mid- 
course  correction  or  optimization  of  the 
Program.  Thus,  the  Subcommittee 
recommended  that  the  EPA  implement 
the  EDSP  on  50  to  100  compounds  and 
submit  the  data  to  independent  review 
with  an  eye  toward  eliminating  methods 
that  do  not  work  and  optimizing  the 
program. 

The  Subcommittee  also  recommended 
against  including  mixtures  in  the  initial 
set  of  chemicals  to  be  tested.  The 
Subcommittee  thought  that  the  question 
of  testing  mixtures  should  be  deferred 
until  accepted  single-compound 
methods  had  been  successfully 
completed. 

The  Subcommittee  also  found  that  the 
compartment-based  approach  to  priority 
setting  was  supportable  when  ranking  is 
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,i  on  both  effect  and  exposure  data. 
it  suggested  that  the  greatest  weight 
hould  be  given  to  chemicals  for  which 
here  are  data  that  indicate  actual 
human  or  environmental  exposure  and 
►'ffects.  Lower  weight  should  be  given  to 
igents  for  which  the  data  are  indicative 
if  probable  exposure  (in  food  or 
Irinking  water)  or  probable  effects  (from 
inimal  studies).  The  lowest  weight  and 
|)riority  should  be  given  to  chemicals  for 
which  the  data  are  indicative  of  possible 
•xposure  (based  on  release  or 
production  volume)  or  possible  effects 
from  in  vitro  or  HTPS  assays).  The 
Subcommittee  expressed  concern  that 
the  lack  of  effects  data  on  the  universe 
)f  chemicals  currently  in  commercial 
use  would  lead  to  a  database  that  only 
identifies  known  problem  chemicals 
that  are  already  well  studied.  To 
overcome  this  obstacle,  the 
Subcommittee  encouraged  the 
development  of  now  techniques 
including  QSAR  and  molecular 
modeling  to  help  identify  the  bio- 
ivailable,  potentially  active  compounds 
for  further  testing  in  the  EDSP.  The 
Subcommittee  supported  the  concept  of 
nominations  by  citizens  but 
recommended  that  the  process  needed 
further  definition. 

Finally,  the  Subcommittee  agreed 
with  EPA's  assessment  that  the  HTPS 
system,  which  EPA  subjected  to  a 
demonstration  project,  was  nf)t  ready  for 
use  but  that  the  concept  was  still 
valuable.  The  Subcommittee  encouraged 
EPA  to  be  open  to  other  types  of  assays 
for  HTPS  including  receptor  binding, 
i^ene  chip  and  microassays.  and 
computer  modeling.  The  Subcommittee 
also  gave  some  guidance  regarding 
further  development  and  employment  of 
HTPS  including  the  need  for 
standardization  and  validation  of  any 
system  to  be  used  in  priority  setting. 

C.  Previous  Public  Comments  on  Priority 
Setting 

In  addition  to  comments  provided  by 
the  SAB/SAP  Subcommittee,  comments 
provided  by  the  public  on  priority 
setting  in  response  to  EPA"s  EDSP 
Proposed  Statement  of  Policy  in  the 
December  28.  1998,  Federal  K.  i;isi.  r 
notice  (63  FR  71542.  FRL-t>U.i^-  <, 
Docket  Control  Number  OPPTS-42208) 
and  at  two  public  meetings  on  the. 
Endocrine  Disruptor  Priority  Setting 
Data  Base  held  on  lanuary  20.  1999 
(Federal  Register  issue  of  December  28. 
1998  (63  FR  71568.  FRL-6052-8,  Docket 
Control  Number  OPPTS-42207))  and 
lune  5-6.  2000  (Federal  Register  issue 
of  May  19.  2000  (65  FR  31900,  FRL- 
6559-9.  Docket  Control  Number 
OPPTS-42212))  have  been  helpful  to  the 
Agency  in  developing  the  approach 


presented  in  this  notice  for  selecting  the 
first  group  of  chemicals  to  be  screened 
in  thp  EDSP 
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On  the  basis  of  EPA's  experience  to 
date  and  comments  received  from  the 
SAB/SAP  Subcommittee  and  the  public. 
EPA  is  setting  forth  its  approach  for 
selecting  the  first  group  of  chemicals  to 
be  screened  in  the  EDSP  Based  on  the 
SAB/SAP  recommendations.  EPA  is 
proposing  to  select  and  screen 
approximately  50  to  100  chemicals 
drawn  from  pesticide  active  ingredients 
and  HPV  chemicals  with  some 
pesticidal  inert  uses  (HPV/Inert 
chemicals)  to  help  the  Agency  further 
refine  the  EDSP.  As  recommended  by 
the  SAP/SAB  Subcommittee,  the 
Agency  intends  to  submit  the  data 
received  from  the  screening  to  an 
independent  external  panel  of  experts 
and  request  an  evaluation  of  whether 
the  program  could  be  improved  or 
optimized,  and  if  so,  how.  EPA  does  not 
intend  to  develop  an  ordinal  ranking  of 
priorities  of  the  chemicals  within  this 
initial  list. 

EPA  is  proposing  to  use  an  approach 
based  in  part  on  the  compartment-based 
priority  setting  approach  described  in 
the  December  28.  1998,  Federal  Register 
notice  (FRL-6052-9)  that  provided 
details  about  the  EDSP.  That  document 
proposed  approach  focuses  on 
exposure-related  factors  rather  than 
using  a  combination  of  exposure-  and 
effects-related  factors.  The  approach 
would,  however,  exclude  from  the  first 
group  of  chemicals  to  undergo  Tier  1 
screening  any  chemical  for  which  the 
available  effects  information  clearly 
shows  an  endocrine-mediated  effect. 
Such  chemicals  would  be  considered  for 
proposed  Tier  2  tests,  mechanistic  or 
special  studies,  or  hazard  assessment. 
Similarly,  the  approach  for  this  initial 
list  also  would  exclude  substances  that 
EPA  anticipates  have  low  potential  to 
cause  endocrine  disruption  (e.g..  certain 
FIFRA  List  4  inerts.  most  polymers  with 
number  average  molecular  weight 
greater  than  1.000  daltons,  strong 
mineral  acids,  and  strong  mineral 
bases).  Although  EPA  proposes  to  use  in 
this  approach  many  of  the  exposure- 
data  sets  previously  identified  for  use  in 
the  EDPSD.  EPA  is  not  proposing  to 
directly  use  the  EDPSD  itself  at  this  time 
in  light  of  the  narrower  scope  and  focus 
of  this  initial  list.  EPA  anticipates  that 
it  will  modify  its  chemical  selection 
approach  for  subsequent  Tier  1 
screening  lists  based  on  experience 
gained  from  the  results  of  testing  of 
chemicals  on  the  initial  list,  the 


feasibility  of  incorporating  different 
categories  of  chemicals  (e.g..  non- 
pesticide  substances),  and  the 
availability  of  new  priority-setting  tools 
(e.g..  HTPS  and  QSAR  models). 

EPA  is  proposing  to  use  several 
bodies  of  data  to  identify  pesticide 
active  ingredients  for  screening  in  the 
first  use  of  the  Tier  1  battery  These  data 
focus  on  human  exposure  by  different 
pathways: 

1.  As  a  consequence  of  consumption 
of  food  containing  pesticide  residues. 

2.  As  a  consequence  of  consumption 
of  drinking  water  containing  pesticide 
residues. 

3.  As  a  consequence  of  residential  use 
of  pesticide  products. 

4.  Through  occupational  contact  with 

Pesticide-treated  surfaces, 
or  each  of  the  four  pathways.  EPA  has 
identified  existing  data  that  it  believes 
will  help  to  identify  active  ingredients 
likely  to  be  among  those  having  either 
relatively  more  widespread  or  higher 
levels  of  human  exposure  than  would  be 
expected  for  other  active  ingredients. 
EPA  proposes  to  give  higher  priority  for 
inclusion  on  the  list  for  initial  screening 
to  chemicals  likely  to  have  human 
exposure  via  multiple  pathways,  with 
the  highest  priority  being  given  to 
substances  having  exposure  through  all 
four  pathways,  followed  by  those  having 
exposure  via  three  pathways,  etc. 
Details  on  EPA's  proposed  approach  for 
selecting  pesticide  active  ingredients  are 
presented  in  Unit  V. 

EPA  is  proposing  to  use  a  generally 
similar  approach  to  identify  HPV/lnert 
chemicals  to  be  included  in  the  initial 
list  for  screening  in  the  Tier  1  battery. 
However.  EPA  generally  has  more 
extensive  information  of  known  quality 
available  to  assess  potential  exposure  to 
pesticide  active  ingredients  via  food, 
water,  occupational  and  residential 
exposure  pathways  than  is  available  to 
assess  exposure  to  HPV/lnert  chemicals. 
In  addition.  EPA  generally  has  more 
extensive  information  available  on 
usage  (including  both  agricultural  and 
residential)  of  active  ingredients  than  is 
available  for  HPV/lnert  chemicals 
(including  both  pesticidal  and  non- 
pesticidal  uses  of  those  same 
substances).  For  these  reasons,  the 
specific  data  and  approaches  EPA  has 
identified  for  selecting  an  initial  set  of 
HPV/lnert  chemicals  for  endocrine 
disruptor  screening  differs  somewhat 
from  those  proposed  for  selecting 
pesticide  active  ingredients. 

For  HPV/lnert  chemicals,  EPA  will 
focus  on  several  indicators  of  the 
potential  for  human  exposure,  including 
production  volume,  specific  pathways 
of  exposure,  and  presence  in  human 
tissues.  First.  EPA  will  review  existing 
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databases  to  identify  chemicals  that  are 
both  pesticide  inerts  and  HPV  (defined 
as  chemicals  that  are  manufactured  or 
imported  into  the  United  States  for  all 
uses  in  amounts  equal  to  or  greater  than 
1  million  pounds  per  year)  chemicals 
(HPV/lnert).  This  first  step  will  focus 
initial  Tier  1  screening  of  pesticide 
inerts  on  chemicals  with  higher 
potential  human  exposure  on  the  basis 
of  large  amounts  produced  or  imported 
each  year  in  the  United  States.  Second, 
EPA  will  review  existing  data  to  identify 
HPV/lnert  chemicals  that  have  been 
found  to  be  present  in:  Human  tissue, 
ecological  tissues  that  haye  human  food 
uses  (i.e..  fish  tissues),  drinking  water, 
and/or  indoor  air.  Using  this  approach, 
an  HPV/lnert  chemical  appearing  in 
monitoring  data  from  one  or  more  of 
these  media,  would  be  a  higher  priority 
for  testing  than  an  HPV/lnert  chemical 
that  does  not  appear  in  monitoring  data 
from  any  of  the  media.  Details  on  this 
priority  setting  approach  for  HPV/lnert 
chemicals  are  presented  in  Unit  VI. 

While  EPA's  general  focus  in  this 
approach  is  on  pesticide  active 
ingredients  and  HPV/lnert  chemicals 
with  relatively  greater  potential  human 
exposure,  this  focus  does  not 
necessarily  mean  that  the  list  developed 
using  this  approach  will  not  contain 
substances  which  also  have  potentially 
high  levels  of  environmental  exposure 
to  ecological  receptors.  As  explained  in 
Units  V.  and  VI..  EPA  believes  that  the 
approach  proposed  to  select  an  initial 
list  of  pesticide  active  ingredients  and 
HPV/lnert  chemicals  for  screening, 
while  focused  on  human  exposure,  will 
also  capture  many  chemicals  with 
widespread  environmental  exposures  to 
other  organisms. 

This  proposed  approach  for  selecting 
the  initial  list  of  chemicals  to  undergo 
Tier  1  screening  differs  from  the  more 
general  EDSP  priority  setting  approach 
outlined  in  EPA's  December  28,  1998. 
Federal  Register  notice  (FRL-6052-9)  in 
sevuidl  uspects:  EPA  would  focus 
chemical  selection  for  this  initial  list  on 
the  subset  of  chemicals  subject  to  a 
statutory  mandate  for  screening  (i.e.. 
pesticide  chemicals);  EPA  would  use 
exposure  data  as  the  primary  basis  for 
chemical  selection  rather  than  using 
HTPS.  QSARs  or  other  hazard  data  in 
conjunction  with  exposure  data:  EPA 
would  defer  consideration  of 
nominations  from  the  public:  and  EPA 
would  not  include  mixtures  in  this 
initial  list.  The  reasons  for  these 
proposed  changes  are  as  follows: 


A.  Focusing  on  the  Subset  of  Chemicals 
Subject  to  a  Statutory  Mandate  for 
Screening 

For  the  initial  Tier  1  screening  list, 
EPA  is  proposing  to  focus  only  on 
pesticide  active  ingredients  and  HPV 
chemicals  with  some  pesticidal  inert 
uses  (i.e..  the  chemicals  that  are 
specifically  mandated  for  testing  under 
section  408(p)  of  FFDCA)  as  candidates. 
The  pesticide  inerts  to  be  considered  are 
thr)se  with  relatively  large  overall 
production  volumes  considering  both 
pesticide  and  non-pesticide  uses.  This 
approach  will  allow  EPA  to  focus  its 
initial  endocrine  screening  efforts  on  a 
smaller  and  more  manageable  universe 
of  chemicals  that  emphasizes  early 
attention  to  the  pesticide  chemicals  that 
Congress  specifically  mandated  EPA  to 
test  for  possible  endocrine  effects. 

B.  Using  Exposure  Data  as  the  Primary 
Basis  for  Chemical  Selection 

In  response  to  the  recommendations 
of  EDSTAC,  EPA  had  stated  its  intention 
to  incorporate  effects  information  into 
an  overall  chemical  prioritization 
scheme  in  conjunction  with  exposure 
information  for  identifying  chemicals  to 
undergo  screening  and  testing  for 
endocrine  disruption  potential. 
However,  in  light  of  the  limited 
availability  of  data  for  many  chemicals 
that  would  indicate  their  relative 
potential  for  disrupting  endocrine 
systems  and  the  delays  in  identifying 
adequate  HTPS  or  QSAR  approaches 
that  are  discussed  in  Units  IV. C.  and 
IV. D.,  the  Agency  is  proposing  to  use  a 
simpler  and  narrower  approach  based 
primarily  on  exposure  for  this  initial 
selection  of  a  limited  number  of 
chemicals  for  screening  under  the  EDSP. 

A  relatively  broad  range  of  toxicity 
data  generally  are  available  for  pesticide 
active  ingredients  regulated  under 
FIFRA,  but  in  most  cases  it  has  not  yet 
been  established  how  the  available  data 
might  be  confidently  used  to  predict  the 
endocrine  disruption  potentials  of  these 
chemicals.  This  may  be  due,  for 
example,  to  the  non-specific  nature  of 
an  effect  or  effects  observed,  questions 
related  to  whether  the  mode  of  action  of 
a  given  effect  or  effects  is  or  are 
endocrine  system-mediated  in  whole  or 
in  part,  or  the  lack  of  relevant  data  to 
maike  a  judgement  altogether.  A  more 
limited  set  of  toxicity  data  generally  is 
available  for  pesticide  inert  ingredients. 

Nevertheless,  for  certain  chemicals 
the  available  data  may  provide  a 
sufficiently  clear  indication  of  an 
endocrine-mediated  effect  or 
perturbation  to  warrant  exclusion  from 
the  first  group  of  chemicals  to  undergo 
Tier  1  testing.  Such  chemicals  would  be 


consiaerea  lor  proposeo  I  ler  z  tests, 
mechanistic  or  special  studies,  or 
hazard  assessment.  Similarly,  based  on 
a  review  of  the  available  information, 
there  are  certain  other  substances  which 
EPA  anticipates  have  low  potential  to 
cause  endocrine  disruption  (e.g..  certain 
FIFRA  List  4  inerts.  most  polymers  with 
number  average  molecular  weight 
greater  than  1,000  daltons,  strong 
mineral  acids,  and  strong  mineral 
bases).  EPA  anticipates  also  excluding 
certain  of  these  substances  from  the  first 
group  of  chemicals  to  undergo  Tier  1 
testing. 

Therefore,  except  for  purposes  of 
exclusion  (e.g.,  there  are  sufficient  data 
to  determine  that  a  chemical  has 
endocrine-mediating  activity),  effects 
data  are  not  being  considered  in  this 
approach  for  identifying  the  initial 
group  of  chemicals  for  Tier  1  screening. 
This  does  not  necessarily  mean, 
however,  that  toxicity  data  will  not  be 
used  in  identifying  subsequent  groups 
of  chemicals  for  Tier  1  screening. 

Because  the  list  of  chemicals 
produced  using  the  proposed  approach 
will  be  a  list  of  chemicals  that  the 
Agency,  in  its  discretion,  has  decided 
should  be  tested  first  based  primarily 
upon  exposure  potential,  it  should  not 
be  construed  as  a  list  of  known  or  likely 
endocrine  disruptors  nor  characterized 
as  such.  Nothing  in  the  approach  for 
selecting  the  initial  list  would  provide 
a  basis  to  infer  that  any  of  the  chemicals 
selected  for  the  list  interferes  with  or  is 
suspected  to  interfere  with  the 
endocrine  systems  of  humans  or  other 
species. 

C.HTPS 

Recognizing  the  limitations  on 
existing  hazard  data.  EPA  proposed  in 
the  December  28, 1998.  Federal  Register 
notice  (FRL-6052-9)  the  use  of  in  vitro 
HTPS  to  assist  in  sorting  and  priority 
setting.  The  plan  was  to  use  HTPS  to 
pre-screen  up  to  15.000  chemicals  that 
are  produced  in  quantities  exceeding 
10.000  pounds  per  year.  HTPS  data 
would  define  one  of  the  compartments 
in  the  EDPSD  and  provide  a  criterion  for 
identifying  high  priority  chemicals.  EPA 
sponsored  a  limited  demonstration  of  an 
HTPS  system  utilizing  reporter  gene 
assays  for  the  estrogen  receptor  (ER), 
androgen  receptor  (AR),  and  thyroid 
receptor  (TR).  The  reporter  gene  assays 
used  in  this  demonstration  project 
employed  a  human  cell  line  that 
naturally  contains  the  receptor.  A 
reporter  element  was  then  introduced 
into  these  cells  so  that  when  a  substance 
binds  to  a  receptor  it  would  activate  the 
genetic  machinery  in  the  cell.  This 
activation  could  be  detected  in  a 
quantitative  maimer.  The  SAB/SAP 
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Subcotninilt«e  dgre«d  with  EPA  that  the 
demonstration  HTPS  system  did  not 
work  well  enough  in  its  present  form  to 
serve  as  a  tool  for  priority  setting  (Ref. 
1).  The  assays  had  too  much  variability 
and  too  low  of  a  response  to  be  useful 
without  modifications  to  boost  their 
sensitivity.  EPA  concluded  that  the 
HTPS  approach  still  holds  promise  but 
that  it  has  potential  for  success  only 
after  substantial  additional  research. 
EPA  decided  to  defer  its  plans  for  using 
HTPS  and  to  explore  the  potential  for 
using  QSAR  models  to  address  the 
problem  of  inadequate  hazard  data  to 
prioritize  chemicals.  Nonetheless,  the 
SAB/SAP  Subcommittee  believed  that 
HTPS  is  a  promising  tool  for  priority 
setting  and  EPA  agrees.  EPA  has  issued 
a  Request  For  Application  (RFA)  under 
its  Science  to  Achieve  Results  (STAR) 
research  grants  program  to  solicit  now 
approaches  that  may  lead  to  the 
development  of  HTPS  to  assist  in  the 
prioritization  of  chemicals  for  screening 
for  endocrine  disrupting  activity  (httpJ 
/es.epa.gov/ncer/rfa/current/ 
2003high_throughput.html).  EPA  is  also 
following  the  work  being  conducted  in 
Japan  on  ER  and  AR  transcriptional 
activation-based  HTPS  systems.  EPA 
will  consider  the  applicability  of  new 
HTPS  approaches  to  future  priority 
setting  in  the  EDSP  as  those  approaches 
are  further  developed  and  refined. 

D.  QSAR  Models 

At  the  time  EPA  decided  to  suspend 
its  efforts  under  the  EDSP  on  HTPS,  it 
was  aware  of  at  least  two  QSAR  models 
that  were  being  developed  to  predict  the 
potential  of  a  chemical  to  bind  to 
cellular  ER.  QSAR  offers  one  important 
advantage  over  HTPS.  It  could  provide 
data  on  thousands  of  chemicals  without 
testing  them  in  the  laboratory.  Such  a 
tool  could  save  millions  of  dollars  in 
chemical  testing  costs,  but  still,  if  valid, 
be  able  to  predict  whether  a  new 
molecule  that  had  never  been 
synthesized  or  an  untested  existing 
chemical  would  be  likely  to  interact 
with  the  ER  or  AR.  EPA  designed  a 
program  to  validate  two  QSAR  models 
within  a  defined  chemical  domain  and 
activity  range  of  interest  to  EPA.  The 
comparative  molecular  field  analysis 
(floMFA)  model  developed  by  Federal 
Food  and  Drug  Administrations  (FDA) 
National  Center  for  Toxicological 
Research  and  the  common  reactivity 
pattern  (C.OREPA)  model  developed  at 
the  University  of  Bourgas  were 
evaluated.  EPA  asked  each  of  the 
modeling  teams  to  predict  the  relative 
ER  binding  of  6.649  high  production 
chemicals  on  the  TSCA  inventory.  EPA 
selected  50  chemicals  predicted  to  be 
positive  by  each  model  and 


approximately  200  chemicals  selected 
from  the  6,649  at  random  and  tested 
almost  all  in  an  ER  binding  assay.  Thus, 
a  total  of  nearly  300  chemicals  were 
tested  to  validate  the  models.  Each 
model  predicted  about  300  of  the  6,649 
chemicals  to  be  positive.  There  were  78 
chemicals  that  were  predicted  to  be 
positive  by  both  models  (Ref.  3).  A 
comparison  of  model  predictions  with 
laboratory  results  did  not  meet  EPA's 
expectations  because,  although  both_ 
models  demonstrated  relatively  high 
specificity,  both  models  also 
demonstrated  low  sensitivity.  EPA 
believes  that  the  performance  problems 
associated  with  the  models  are  likely 
due  to  the  chemical  training  set  being 
significantly  dissimilar  in  terms  of 
structures  and  binding  potency  ranges 
compared  to  the  TSCA  HPV  chemicals. 
EPA  is  continuing  to  encourage  the 
development  and  refinement  of  QSARs 
and  beginning  in  Fiscal  Year  2002 
redirected  $4  million  to  a  computational 
toxicology  initiative  to  integrate  modern 
computing  and  information  technology, 
not  limited  to  just  QSARs,  with  the 
technology  of  molecular  biology  and 
chemistry  to  improve  EPA's  ability  to 
prioritize  chemicals  for  screening  and 
testing,  and  its  risk  assessments. 

E.  Deferring  Consideration  of 
Nominations  From  the  Public 

For  the  initial  Tier  1  screening  list, 
EPA  proposes  to  focus  on  pesticide 
active  ingredients  and  HPV  chemicals 
with  some  pesticidal  inert  uses  (i.e.,  the 
chemicals  ttiat  are  specifically 
mandated  for  testing  under  section 
408(p)  of  FFDCA)  as  candidates.  EPA 
believes  that  nominations  from  the 
public  are  important  because  they 
provide  a  mechanism  to  identify 
chemicals  which  may  result  in  high 
exposures  in  local  communities  but 
which  would  not  otherwise  receive 
national  attention.  However,  EPA  has 
decided  to  defer  consideration  of 
nominations  from  the  public  until 
subsequent  testing  lists  in  order  to  keep 
this  initial  effort  administratively 
simpler  and  ensure  that  a  set  of  test 
results ^|n  be  obtained  in  a  relatively 
prompt  timeline  to  aid  the  Agency  in  a 
mid-course  evaluation  of  the  EDSP  Tier 
1  screening  battery. 

F.  Not  Testing  Mixtures 

EPA  has  decided  that  the  prudent 
approach  would  be  to  gain  experience 
with  these  tests  on  a  variety  of  single 
chemicals  before  it  addresses  mixtures. 
This  judgement  is  consistent  with 
advice  from  the  SAB/SAP 
Subcommittee  (Ref  1). 


(j.  Excluding  L,hemicais  thai  arc  no 
Longer  Produced  or  Used  in  the  United 
States 

EPA  also  is  proposing  to  exclude  from 
the  initial  Tier  1  screening  list  any 
chemicals  that  are  no  longer  produced 
or  used  in  the  United  States.  The 
Agency  thinks  that  such  chemicals 
would  not  warrant  high  priority  for 
testing  at  this  time.  Although  some  of  . 
the  databases  that  EPA  proposes  to 
consider  may  report  past  detections  of 
such  chemicals,  the  discontinuation  of 
their  use  and  manufacture  means  that 
exposure  to  these  substances  is  likely 
declining.  Moreover,  EPA  anticipates 
that  it  will  have  to  resolve  significant 
practical  difficulties  (such  as 
determining  who  EPA  could  require  to 
conduct  the  testing)  before  it  attempts  to 
require  testing  of  these  substances.  This 
combination  of  reasons  leads  the 
Agency  to  propose  excluding 
discontinued  chemicals  from  the  initial 
group  of  chemicals  to  undergo  testing  in 
theT'»T  1  s' r<^pninp  butterv 

V.  Apf)ii)aih  t((r  Selecting  Pesticide 
Active  Ingredients 

EPA  is  proposing  to  use  several  sets 
of  criteria  for  identifying  pesticide 
active  ingredients  to  be  given  priority 
for  screening  in  EPA's  initial 
application  of  the  Tier  1  battery.  These 
criteria  would  focus  on  human  exposure 
by  different  pathways:  As  a 
consequence  of  consumption  of  food 
containing  pesticide  residues;  as  a 
consequence  of  consumption  of 
drinking  water  containing  pesticide 
residues;  as  a  consequence  of  residential 
use  of  pesticide  products;  and  through 
occupational  contact  with  pesticide- 
treated  surfaces.  For  each  of  the  four 
pathways,  EPA  would  review  existing 
databases  that  can  help  the  Agency  to 
identify'  active  ingredients  generally 
expected  to  be  among  those  having 
either  widespread  or  high  levels  of 
human  exposure. 

While  EPA's  general  focus  is  on 
pesticide  active  ingredients  with 
relatively  greater  potential  human 
exposure,  this  focus  does  not 
necessarily  mean  that  the  list  of  active 
ingredients  will  not  contain  substances 
which  also  have  potentially  high  levels 
of  environmental  exposure  to  ecological 
receptors.  Many  of  the  pesticide  active 
ingredients  having  greater  potential  for 
human  exposure  will  also  have  greater 
potential  for  exposure  to  wildlife.  For 
example,  one  pathway  of  human 
exposure,  drinking  water,  is  also  a 
pathway  through  which  aquatic  life  and 
many  terrestrial  species  are  exposed. 
Most  of  the  databases  that  EPA  will 
consider  in  evaluating  active  ingredients 
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for  exposure  through  drinking  water 
contain  monitoring  data  collected  on 
raw  surface  water,  i.e..  before  the  water 
enters  a  Community  Water  S\stem. 
Thus,  these  monitoring  data  show  the 
levels  of  pesticide  residues  which  fish, 
amphibians,  and  other  aquatic  species 
will  encounter.  Similarly,  when  data 
show  higher  and  more  widely 
distributed  levels  of  pesticide  residues 
in  food,  EPA  thinks  that  such  residues 
generally  fend  to  reflect  greater  usage 
and/or  persistence  of  the  pesticide  on 
crops  and  thus,  greater  environmental 
loads.  Accordingly,  EPA  believes  that 
the  approat  h  proposed  to  evaluate 
pesticide  ac  tne  ingredients,  while 
focused  on  human  exposure,  will  also 
capture  many  active  ingredients  with 
widespread  environmental  exposures. 

A.  The  Food  Pathway 

Every  person  eats  food  and  a 
significant  portion  of  food  contains 
some  amount  of  pesticide  residues. 
although  usually  at  ver\-  low  levels. 
Therefore,  pesticide  residues  in  food 
have  the  potential  to  cause  widespread 
human  exposure.  Pesticides  have 
different  use  patterns  and  have  different 
physical  and  chemical  properties  that 
affect  how  they  move  in  the 
environment  and  how  quickly  they 
break  down.  As  a  result,  there  are  often 
significant  differences  among  pesticides 
in  the  proportion  of  food  containing 
residues  and  in  the  levels  of  such 
residues.  People  also  consume  different 
amounts  of  different  foods.  All  of  these 
factors  mean  that  people  ingest  greater 
quantities  of  some  pesticide  active 
ingredients  than  of  others. 

To  evaluate  the  interplay  of  these 
different  variables,  EPA  proposes  to 
identify  the  pesticide  active  ingredients 
which  are  most  frequently  found  as 
residues  on  the  top  twenty  foods  that 
people  consume.  First,  EPA  will 
examine  the  most  recent  Continuing 
Survey  of  Food  Intake  by  Individuals 
(CSFII)  to  determine  the  mean  amount 
of  each  raw  agricultural  commodity 
consumed  in  the  general  population. 
The  CSFII  is  a  database  derived  from  a 
survey  performed  by  the  U.  S. 
Department  of  Agriculture  (USDA)  in 
1994-1996  and  supplemented  with 
additional  survey  responses  collected  in 
1998.  USDA  collected  food  diary 
information  from  over  20,000 
individuals  who  were  interviewed  on 
two  non-consecutive  days,  generally 
spaced  3  to  10  days  apart.  After 
appropriate  statistical  weighting,  the 
survey,  in  the  aggregate,  is 
representative  of  the  U.  S.  population  in 
terms  of  age,  gender,  major  ethnic 
groups,  and  socio-economic  status. 
Moreover,  sampling  was  representative 


of  different  days  of  the  week,  seasons  of 
the  year,  and  parts  of  the  country". 
Extensive  quality  control  procedures 
assured  that  the  data  collected  in  the 
survey  were  accurate  and  reliable.  More 
information  on  USDA's  food  surveys 
and  the  CSFII  ('94-96)  is  available 
through  httpJ/ww'w. barc.usda.gov/ 
bhnrc/foodsur\'ey. 

Using  the  CSFII  information,  EPA  has 
converted  the  reported  food 
consumption  for  each  survey 
respondent  into  the  constituent  raw 
agricultural  commodities.  For  example, 
if  a  person  reported  having  eaten  6 
ounces  of  beef  stew.  EPA  estimated  the 
amount  of  beef,  carrot,  potato,  and  each 
other  raw  agricultural  commodity  used 
in  making  that  quantity  of  beef  stew. 
EPA  made  similar  conversions  for  each 
of  the  different  finished  foods  reported 
in  the  CSFII — from  apple  pie  to  yogurt. 
Then  EPA  estimated  the  total  amount  of 
each  of  the  various  raw  agricultural 
commodities  eaten  over  the  course  of 
the  day,  for  example  summing  the 
amount  of  apple  consumed  from 
drinking  cider  and  eating  apple  sauce. 
This  individual  food  consumption 
database  provides  the  basis  for 
identifying  the  top  twenty  foods 
consumed,  in  terms  of  mean  daily 
consumption  for  the  general  population. 
List  1  of  this  unit  lists  these  raw 
agricultural  commodities. 

List  1. — Top  Twer\ty  Foods 

(Foods  accounting  for  tlie  largest 
quantity  of  food  intake  by  individuals 
(arranged  alphabetically)) 

1.  Apple 

2.  Banana 
3. Beef 

4. Carrot 
5. Chicken 
6. Corn,  Field 
7.Corn,  Sweet 
B.Egg 
9.  Grape 
10. Lettuce 
11. Milk 
12.0nion 

13.  Orange 

14.  Pork 
15. Potato 
16.Rice 

17. Soybean,  oil 
18. Sugar 
19.Tomato 
20.Wheat 

Having  identified  the  top  20  foods, 
EPA  would  characterize  the  pesticide 
residue  levels  on  these  foods  using 
information  collected  by  two  Federal 
agency  monitoring  programs,  the  USDA 
Pesticide  Data  Program  (PDP)  and  the 
Surveillance  Monitoring  Program 
conducted  by  FDA's  Center  for  Food 
Safety  and  Applied  Nutrition.  PDP  has 


been  collecting  pesticide  residue  data 
since  1991.  PDP  is  designed  to  provide 
a  nationally  representative  database  on 
the  distribution  of  pesticide  residues  in 
food  as  close  as  possible  to  the  actual 
time  of  consumption  as  practical.  Using 
analytical  methods  that  have  been 
standardized  and  validated,  and 
following  strict  quality  control 
procedures,  USDA  has  focused  on  foods 
highly  consumed  by  children 
throughout  the  year.  Over  the  years  of 
operation,  PDP  has  collected  data  on 
over  290  different  pestjpides  and  50 
different  commodities.  Additional 
information  can  be  found  at  http:// 
www.ams.  usda.gov/science/pdp/ 
index.htm.  The  FDA  Surveillance 
Monitoring  Program  is  designed 
primarily  for  enforcement  of  pesticide 
tolerances  on  imported  foods  and 
domestic  foods  shipped  in  interstate 
commerce.  Domestic  samples  are 
collected  as  close  as  possible  to  the 
point  that  the  food  enters  the 
distribution  system.  FDA  samples 
imported  food  at  the  port  of  entry  into 
the  United  States.  Additional 
information  on  the  FDA  program 
appears  at  http ://wwv^'. cfsan.fda.gov/ 
~dms/pesrpts.html. 

Because  of  the  differences  in  how 
samples  are  collected  and  handled.  EPA 
would  rely  on  the  PDP  database  when 
both  sources  cover  the  same  pesticides 
and  commodities.  The  FDA 
Surveillance  data  covers  different 
pesticides  and  commodities  in  different 
years  from  the  PDP  monitoring.  (For 
example,  in  1999,  FDA  used  analytical 
methods  capable  of  detecting  366 
different  active  ingredients.)  Therefore, 
in  making  its  weight-of-the-evidence 
judgment.  EPA  would  consider  the  FDA 
information  as  a  supplement  to  the 
information  from  the  PDP  database. 

EPA  proposes  to  examine  the  PDP  and 
FDA  Surveillance  databases  to  identify' 
the  pesticide  active  ingredients  which 
appear  on  the  largest  proportion  of  the 
samples,  focusing  on  the  twenty  foods 
which  make  up  the  largest  part  of  the 
U.S.  diet.  Generally.  EPA  would  give 
higher  weight  to  pesticides  that  appear 
frequently  on  multiple  foods.  In 
reviewing  these  data.  EPA  will  take  into 
account  qualitatively  any  risk  mitigation 
measures  implemented  since  residues 
levels  were  monitored. 

EPA  recognizes  that  this  approach 
would  be  more  likely  to  give  higher 
prioritv  to  the  pesticides  which  are  the 
subject  of  routine  monitoring  in  either 
PDP  or  FDA's  Surveillance  program. 
Both  programs  rely  primarily  on  "multi- 
residue  methods  "  that  are  capable  of 
detecting  many  different  chemical 
substances  using  a  single  analytical 
procedure.  Active  ingredients  which 
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methodology  may  not  be  looked  for  and 
thus  would  be  unlikely  to  be  included 
for  consideration  in  the  food  pathway. 

This  limitation  particularly  applies  to 
newer  pesticide  active  ingredients. 
Motwithstanding  these  limitations.  EPA 

lelieves  that  the  approach  described  is 
.1  practicable  approach  for  identifying 
pesticide  active  ingredients  with 
widespread  or  high  levels  of  exposure. 

B.  The  Water  Pathway 

Significant  portions  of  the  general 
(lopulation  may  bt*  exposed  to  pesticide 
residues  in  drinking  water.  Although 
monitoring  data  indicate  that  most 
pesticide  active  ingredients  are  rarely 
letected.  analytical  surveys  in  virtually 
■very  region  of  the  country  have 
letected  a  number  of  active  ingredients 
n  ground  and  surface  water  used  as 
ources  of  drinking  water.  Monitoring 
ilso  indicates  that,  even  when  found  in 
water,  residue  levels  vary  significantly 
both  seasonally  and  regionally  for  a 
■iingle  pesticide,  as  well  as  across 
pesticides.  Particuleirly  for  surface 
water,  residues  tend  to  occur  in  pulses 
'hat  can  last  days  to  weeks  to  months, 
lepending  on  the  type  of  water  body 
md  the  pesticide.  Because  almost  every 
person  consumes  some  water  every  day, 
fither  in  prepared  foods  or  beverages 
(e.g.,  coffee,  tea,  or  reconstituted  juice) 
or  simply  by  drinking  water,  exposure 
to  pesticides  through  the  drinking  water 
pathway  can  be  widespread  and 

•pt^ated.  And,  while  such  exposure  is 
isually  neither  as  widespread  nor  of  the 
>ame  magnitude  as  pesticide  exposure 
through  food,  a  significant  portion  of  the 
population  in  a  particular  region  of  the 
ountry  can  be  exposed. 

To  assess  relative  exposure  to 
lifferent  pesticides  in  water,  EPA  would 

\  imine  a  number  of  different  databases 
that  contain  the  results  of  programs  to 
monitor  surface  and  ground  water  for 
I  be  presence  of  pesticide  residues. 
These  databases,  which  contain  data 
collected  by  Federal  and  State  agencies, 
icademicians.  pesticide  companies,  and 
ithers,  are  summarized  in  this  unit: 

1 .  EPA  Pesticides  in  Ground  Water 
Database  (PGWDBI.  The  PGWDB  was 

reated  to  provide  a  more  complete 
picture  of  ground-water  monitoring  for 
pesticides  in  the  United  States.  It  is  a 
rollection  of  ground-water  monitoring 
studies  conducted  by  Federal.  State,  and 
local  governments;  the  pesticide 
ndustry;  and  private  institutions 
between  1971-1991.  The  PGWDB 
ompilus,  in  tabular  format,  data  from 
monitoring  of  raw  ground-water'  and 


contains  data  uniy  Irum  studies  in 
which  pesticides  were  included  as 
analytes.  Some  of  the  data  limitations 
include:  age  of  the  data;  differences  in 
the  design  of  studies;  lack  of  historical 
pesticide  use  or  hydrological 
information;  and  lack  of  information  on 
well  use,  sampling  practices,  and 
laboratory  procedures.  Further  details 
can  be  found  in  EPA  Pesticides  in 
Ground  Water  Database,  A  Compilation 
of  Monitoring  Studies:  1971-1991 
National  Summary  (Ref.  4). 

2.  EPA  Chemical-Specific  Monitoring 
Data.  Pesticide  registrants  have 
conducted  and  submitted  to  the  Agency 
targeted  surface  water  and  ground  water 
monitoring  studies  for  approximately  50 
pesticide  active  ingredients.  The  Agency 
decides  whether  to  require  monitoring 
of  raw  surface  or  ground  water  for  a 
pesticide  based  on  the  environmental 
fate  characteristics  (pwrsistence  and 
mobility)  of  the  pesticide;  the  current  or 
proposed  use  patterns  for  the  pesticide; 
and  other  information  that  would 
indicate  potentially  significant  levels  of 
the  pesticide  could  be  present  in  water. 
The  design  of  monitoring  studies  takes 
into  consideration  application  rate, 
crops,  and  the  location  of  potentially 
more  vulnerable  use  sites.  These  studies 
are  performed  under  Good  Laboratory 
Practice  regulations,  and  contain 
internal  quality  assurance  procedures. 
When  submitted,  the  monitoring  data 
undergo  primary  and  Secondary  review 
by  Agency  scientists. 

3.  Heidelberg  College's  Monitoring 
Data.  Heidelberg  College's  Water 
Quality  Laboratory  (WQL)  conducts 
research,  monitoring  and  educational 
programs  that  address  the  impacts  of 
agricultural  and  urban  land  use  on  the 
water  resources  of  Ohio,  the  Midwest, 
and  the  Lake  Erie  and  Great  Lakes 
ecosystems.  The  WQL  began  studying 
pesticides  in  1981.  These  studies  now 
provide  the  kmgest  and  most  detailed 
record  of  pesticide  residues  in  raw 
water  available  for  any  river  system  in 
the  United  States  The  WQL  maintains 
a  modem,  highly  automated  water 
chemistry  laboratory  with  capabilities 
rarely  found  within  academic  research 
settings.  While  much  of  the  WQL's 
program  is  organized  within  the  context 
of  a  large-scale,  long-term  agricultural 
ecosystem  study,  the  lab  also  conducts 
research  related  to  public  drinking 
water  supplies  (finished  water),  urban 
runoff,  industrial  and  municipal 
pollution  sources  and  changing 
biological  communities  in  Lake  Erie. 
Further  details  can  be  found  on  the  web 
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at;  ntlp://\v\y\v.heideiberg.i-au/ii(^L/ 
index.html. 

4.  U.S.  Geological  Surx'ey  I USGS)/EPA 
Reservoir  Monitoring  Study.  The  USGS/ 
EPA  Reservoir  Monitoring  study  was  a 
pilot  monitoring  program  initiated  by 
USGS  and  EPA  to  provide  information 
on  pesticide  concentrations  in  drinking 
water  and  to  assist  in  the 
implementation  of  the  Food  Quality 
Protection  Act  (FQPA)  of  1996. 
Drinking-water  utilities  that  withdrew 
water  from  reservoirs  were  sampled  in 
1999  and  2000.  Water  samples  were 
collected  from  raw  water  (at  the  intake 
point)  and  from  finished  drinking-water 
(at  the  tap  prior  to  entering  the 
distribution  system).  At  some  sites, 
samples  were  also  collected  at  the 
reservoir  outflow.  Sampling  frequencies 
were  designed  to  measure  long-term 
mean  and  short-term  peak 
concentrations  of  pesticides  in  drinking 
water.  The  analytical  methods  used  for 
analyzing  the  pesticides  in  the  water 
samples  included  178  different 
pesticides  and  degradation  products. 
Additional  information  on  the  USGS/ 
EPA  Reservoir  Monitoring  Study  can  be 
found  in  Pesticides  in  Select  Water 
Supply  Reservoirs  and  Finished 
Drinking  Water.  1990-2000:  Summary 
of  Results  from  a  Pilot  Monitoring 
Program  (Ref.  5). 

5.  Environmental  Monitoring  and 
Assessment  Program  lEMAP).  EMAP  is 
an  EPA  research  initiative  designed  to 
support  the  development  of  tools 
necessary  to  monitor  and  assess  the 
status  and  trends  of  national  ecological 
resources.  Research  is  conducted  on 
various  ecosystems  (e.g..  estuaries, 
forests,  rangelands.  and  lakes). 
Sediment  samples  were  collected  in  18 
States  at  various  times  between  1990 
and  1998.  This  data  source  provides 
information  about  the  contaminants 
present  in  sediment/soil  which  humans 
and  wildlife  may  contact.  EMAP 
includes  relevant  data  for  over  170 
chemicals  and  three  separate  data  sets 
for  estuary  sediments.  Extensive  field 
and  laboratory  QA/QC  procedures  were 
performed  during  the  collection  and 
analysis  of  the  samples.  Further  details 
can  be  found  on  the  web  at:  http:// 
^^^\^v.epa  gov/emap/. 

fi.  National  Sediment  Inventory  (NSIl 
The  Water  Resources  Development  Act 
(WRDA)  of  1992  directed  EPA.  in 
consultation  with  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  and  the  U.S.  Army  Corps  of 
Engineers  (USAGE),  to  conduct  a 
national  survey  of  data  regarding  the 
quality  of  sediments  in  the  United 
States.  To  comply  with  the  WRDA 
mandate.  EPA's  Office  of  Science  and 
Technology  initiated  the  NSI.  The  NSl 
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is  a  database  that  documents  the 
composition  nf  sediment  in  rivers.  lakes. 
oceans,  and  estuaries  The  NSI  tissue 
residues  studies  (primarily  fish)  help 
assess  sediment  quality  and  can  be  used 
to  assess  potential  exposure  of  humans 
to  these  chemicals  through  the 
consumption  of  fish.  Also,  sediment 
chemistry  data  are  evaluated  for 
theoretical  bioaccumulation  potential 
The  NSI  includes  data  collected  by  a 
variety  of  Federal.  State,  regional,  local, 
and  other  monitoring  programs  from 
198U  through  1999.  It  includes  over  4.6 
million  analytical  observations  for  over 
50,000  monitoring  stations  across  the 
country  of  sediment  chemistry,  tissue 
residues,  and  sediment  toxicity  data. 
NSI's  minimum  data  requirements 
include  monitoring  program 
identification,  sampling  date,  latitude 
and  longitude  coordinates,  and 
measured  units.  EPA  retains  additional 
data  such  as  QA/QC  information,  if 
available,  but  did  not  require  that 
information  for  a  data  set  to  be  included 
in  NSI.  Additional  limitations  of  the 
compiled  data  include  the  mixture  of 
data  sets  derived  using  different 
sampling  strategies,  incomplete 
sampling  coverage,  and  the  age  and 
quality  of  the  data.  Because  the  data 
analyzed  in  this  report  were  collected 
over  a  relatively  long  period  of  time, 
conditions  may  have  changed  since  the 
sediment  was  sampled   Further  details 
on  the  NSI  database  and  the  National 
Sediment  Quality  Survey,  which  the 
NSI  was  developed  to  support,  can  be 
found  at:  http.// WMTV.epa.gov/ 
waterscience/cs/nsidbase.html  and 
http://www.epa.gov/waterscience/cs/ 
draft/survey. html. 

7.  National  Drinking  Water  Chemical 
Occurrence  Database  (NCOD).  NCOD  is 
a  repository  of  drinking  water  quality 
data,  mandated  by  Congress  in  the  1996 
SDWA  Amendments.  NCOD  contains 
national  occurrence  data  from  public 
water  systems  and  from  ambient  water 
ft-om  the  USGS  National  Water 
Information  System.  It  includes 
information  on  regulated  and 
unregulated  contaminants,  containing 
physical,  chemical,  microbial,  and 
radiological  information  for  both  detects 
and  non-detects.  NCOD-drinking  water 
contains  relevant  data  for  over  1-20 
chemicals,  and  includes  samples  from 
both  raw  and  finished  water.  Currently, 
NGOD-drinking  water  contains 
occurrence  only  for  those  water  systems 
that  have  been  reported  by  States  to 
EPA's  Safe  Drinking  Water  Information 
System.  While  data  sets  will  be  updated 
over  time,  they  may  reflect  a  lag  time  of 
at  least  six  months.  Further  details  can 
be  found  on  the  web  at:  http:// 


wv^'w. epa.gov/safewater/data/ 
ncodgateway.html. 

8.  National  Stream  Quality 
Accounting  Network  INASQAN'  Data. 
NASQA.N.  a  monitoring  and  data- 
collection  program  conducted  by  the 

I  'SGS  is  designed  to  characterize  raw 
surface  water  in  large  sub-basins  of 
n\  ers.  determine  regional  source  areas 
for  chemicals,  and  assess  the  effects  of 
human  influences  on  observed 
concentrations  and  amounts  of 
chemicals.  Since  1995,  NASQAN  has 
focused  on  monitoring  the  water  quality 
of  four  of  the  nation's  largest  river 
systems:  the  Mississippi,  the  Columbia, 
the  Colorado,  and  the  Rio  Grande.  A 
netw  ork  of  40  stations  monitors  the 
concentrations  of  a  broad  range  of 
chemicals  including  pesticides,  major 
ions,  and  trace  elements  NASQ^\N 
contains  relevant  data  for  over  70 
chemicals  NASQA.N  samplers  collect 
quality  control  (QC)  samples  to  evaluate 
the  quality  of  sampling  data.  However, 
the  data  m  N.\SQAN  do  not 
characterize  ambient  water  quality 
throughout  the  United  States,  only  for 
four  river  basins  and  sub-basins.  Further 
details  can  be  found  on  the  web  at: 
http:/ /water  usgs.eov/nasqan/. 

9.  The  National  Water  Quality 
Assessment  Program  INAWQA). 
Congress  appropriated  funds  in  1986  for 
the  USGS  to  design  and  implement  a 
program  to  address  questions  related  to 
status  and  long-term  trends  in  raw 
surface-  and  ground -water  quality  at 
national,  regional,  and  local  scales.  The 
USGS  began  a  pilot  program  in  seven 
project  areas  to  develop  and  refine  a 
plan  for  the  National  Water-Quality 
Assessment  (NAWQA)  Program.  In 
1991,  the  USGS  began  full 
implementation  of  the  program.  The 
NAWQA  program  builds  upon  an 
existing  base  of  water-quality  studies  of 
the  USGS,  as  well  as  those  of  other 
Federal.  State,  and  local  agencies.  The 
NAWQA  Program  was  designed  to  study 
60  of  the  Nation's  most  important  river 
basins  and  aquifer  systems,  which  are 
referred  to  as  study  units.  A  national 
map  of  these  study  units  shows  that 
they  are  distributed  throughout  the 
Nation  and  cover  a  diversity  of 
hydrogeologic  settings.  More  than  two- 
thirds  of  the  Nation's  freshwater  use 
occurs  within  the  study  units  and  more 
than  two-thirds  of  the  people  served  by 
public  water-supply  systems  live  within 
their  boundaries.  The  60  study  units 
have  been  divided  into  groups  of  20 
study  units  each,  and  their  intensive 
data-collection  phases  have  been 
staggered  to  allow  efficient  and  effective 
use  of  resources.  The  first  20  studies 
began  in  1991.  the  second  group  began 
in  1994,  and  the  third  group  began 


study  in  1997,  Due  to  funding 
constraints,  only  14  of  the  original  first 
group  of  20  study  units  began  a  second 
cycle  of  study  in  the  yeai  2000.  The 
cycle  is  intended  to  continue  into  the 
fiiture  with  a  total  of  52  study  units  so 
as  to  provide  both  short-term 
information  necessary  for  today's  water- 
resource  management  decisions,  and  the 
long-term  information  needed  for  policy 
decisions.  Further  details  can  be  found 
on  the  web  at:  http://vi'wwga. usgs.gov/ 
nawqa/main.nawqa.html. 

EPA  notes  that  most  of  the  monitoring 
databases  report  results  from  samples  of 
"raw,"  or  untreated,  water,  rather  than 
"finished  "  drinking  water  prepared  by  a 
drinking  water  facility  for  its  customers 
To  the  extent  that  treatment 
methodologies  (such  as  flocculation, 
softening,  filtration,  chlorination, 
sedimentation,  etc.)  either  remove  or 
transform  the  pesticide  residue  in  the 
source  water,  residues  found  in  the  raw 
water  may  not  represent  exposure  of  the 
public  consuming  the  finished  water. 
EPA  has  considered  the  impacts  of 
various  treatment  methodologies  on 
different  classes  of  pesticides  found  in 
raw  water  and  concluded  that 
conventional  water  treatment  processes 
(such  as  coagulation/flocculation, 
sedimentation,  and  filtration)  can  have 
little  or  no  effect  on  the  removal  of 
certain  pesticides  (Ref.  6).  Thus,  the 
Agency  regards  the  results  of  monitoring 
raw  or  ambient  water  as  an  appropriate 
indicator  of  potential  human  exposure. 

Many  other  factors  affect  the 
interpretation  of  a  set  of  water 
monitoring  data.  Monitoring  is  most 
likely  to  detect  the  presence  of  pesticide 
residues  in  water  if  it  is  conducted  in  an 
area  where  the  pesticide  has  been  used, 
and  samples  are  collected  at  a  time 
when  residues  are  likely  to  occur. 
Moreover,  the  analysis  must  employ 
methods  sensitive  enough  to  detect  any 
residue.  Often,  however,  monitoring 
reports  lack  sufficient  information  to 
evaluate  how  well  these  factors  were 
considered.  Consequently,  evaluation  of 
water  monitoring  data  requires 
considerable  judgment.  See  the 
discussion  of  considerations  affecting 
the  evaluation  of  water  monitoring  data 
in  Estimating  the  Drinking  Water 
Component  of  a  Dietary  Exposure 
Assessment  (Ref.  7)  and  the  EPA 
Background  Paper  for  the  FIFRA 
Scientific  Advisory  Panel  Meeting  on 
Monitoring  Strategies  for  Pesticides  in 
Surface-Derived  Drinking  Water  (Ref.  B). 

"The  limitations  on  an  individual  data 
set  can  be  overcome,  to  some  extent,  by 
consideration  of  multiple  sets  of  data 
and  multiple  databases.  EPA  thinks  that, 
when  considered  collectively,  the 
databases  discussed  in  Unit  V.B.  are  not 
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as  vulnerable  to  criticism  as  a  single 
data  set.  Generally,  all  of  these 
databases  include  studies  with  high 
levels  of  quality  control,  and  together 
they  provide  wide  temporal  and  spatial 
coverage  for  a  large  number  of 
pesticides.  Thus,  the  Agency  believes 
the  databases  in  Unit  V.B.  would 
provide  a  reliable  basis  for  drawing 
conclusions  about  the  relative  potential 
of  different  active  ingredients  to  leach 
into  ground  water  or  run  off  into  surface 
water  in  different  parts  of  the  country. 

In  light  of  these  considerations.  EPA 
proposes  to  review  the  multiple 
databases  to  identify  those  active 
ingredients  which  appear  relatively 
more  frequently  and/or  in  more 
geographical  areas  than  other  pesticides. 
Because  the  scope  of  monitoring  varies 
from  pesticide  to  pesticide.  EPA  would 
use  a  weight-of-the-evidence  approach 
to  assess  the  frequency  and  geographic 
distribution  of  pesticide  residues  in 
water. 

EPA's  reliance  on  these  databases 
would  necessarily  have  some 
limitations.  For  example,  most 
monitoring  looks  only  for  the  "parent" 
compound,  i.e.,  the  pesticide  active 
mgredient,  rather  than  for 
environmental  degradation  products  or 
compounds  formed  by  chemical 
reactions  during  the  treatment  of  raw 
water  sources  in  a  drinking  water 
facility.  Further,  like  food  residue 
monitoring  programs,  monitoring  efforts 
rely  on  multi-residue  methods  that  may 
not  detect  certain  compounds  or  classes 
or  compounds.  Notwithstanding  these 
limitations.  EPA  believes  that  tnfe 
approach  described  is  a  practicable 
approach  for  identifying  pesticide  active 
ingredients  generally  expected  to  be 
among  those  having  either  widespread 
or  high  levels  of  human  exposure. 

C.  The  Residential  Use  Pathway 

Human  exposure  to  pesticides  may 
(x:cur  as  the  result  of  use  of  pesticidal 
products  in  and  around  homes,  schools, 
businesses,  public  areas,  golf  courses, 
and  similar  sites.  Such  use  patterns, 
collectively  referred  to  as  "residential 
use,"  include:  Lawn  and  garden 
treatments,  insect  repellants.  termite. 
and  other  indoor  insect  control, 
fumigation  products,  products  applied 
to  pets  for  flea  or  tick  control, 
household  sanitizers  and  disinfectants, 
and  many  more. 

EPA  proposes  to  use  pesticide 
product  labeling  information  as  the 
primary  indicator  of  pesticides  whose 
use  involves  potential  human  exposure 
by  this  pathway.  EPA  would  review  its 
databases  and  identify  those  active 
iiii4r<(iit?nts  approved  for  residential  use. 
Aside  from  products  approved  only  for 


limited  exposure  uses,  such  as 
rodenticides  applied  in  tamper  resistant 
bait  boxes,  all  currently  registered 
residential  use  pesticides  would  be 
identified  as  having  higher  priority  with 
respect  to  the  residential  use  pathway. 

The  Agency  recognizes  that 
registration  of  a  pesticide  for  residential 
use  does  not  necessarily  mean  that  it 
would  be  widely  used  or  that  its  use 
would  entail  significant  levels  of  human 
exposure.  EPA.  however,  generally  lacks 
information  to  compare  the  extent  of 
application  of  different  active 
ingredients  for  residential  uses. 
Moreover.  EPA  does  not  have  a  basis  for 
distinguishing  among  various 
residential  use  patterns  on  the  basis  of 
which  consistently  have  potential  for 
higher  levels  of  human  exposure.  Thus. 
EPA  does  not  regard  its  proposed  basis 
for  selecting  priority  chemicals  for  this 
pathway  as  being  as  effective  in  setting 
priorities  among  active  ingredients  as 
the  criteria  proposed  for  the  other 
pathways.  Nonetheless,  residential  use 
pesticides  involve  potential  exposures 
to  the  general  population,  the  Agency 
believes  it  would  be  appropriate  to 
consider  giving  priority  to  some  of  these 
products. 

D.  Occupational  Exposure  Pathways 

Occupational  exposure  can  occur 
either  as  a  person  mixes,  loads,  or 
applies  a  pesticide  product  (i.e..  during 
pesticide  use),  or  as  a  person,  during 
some  other  occupational  activity,  comes 
in  direct,  repeated  contact  with 
pesticide  residues  present  on  previously 
treated  surfaces  (i.e..  post-application 
exposure).  Although  numerically 
smaller  than  the  populations  exposed  to 
pesticides  through  food,  drinking  water, 
and  residential  use.  individuals 
receiving  occupational  exposures 
generally  experience  signiBcantly 
higher  levels  of  exposure  than  the  larger 
groups  encounter  by  the  other 
pathways.  Based  on  available  data  and 
current  agricultural  practices,  the 
number  of  workers  exposed  through 
post-application  is  greater  than  the 
number  of  workers  exposed  through 
mixing,  loading,  and  applying 
pesticides  As  a  result.  EPA  proposes  to 
focus  on  post-application  exposures. 

Many  factors  affect  the  post- 
application  exposure  of  agricultural 
workers,  most  notably  the  type  of  work 
activity  and  the  level  of  residue  present 
on  pesticide-treated  surfaces.  As  will  be 
discussed  in  more  detail  in  Unit  V.D.. 
different  activities  involve  differing 
levels  of  contact  with  pesticide-treated 
surfaces  and  therefore  can  lead  to 
different  levels  of  exposure.  Exposure 
levels  also  depend  on  the  amount  of 
residue  available  on  a  treated  surface. 


This,  m  turn,  depends  on  the  amount  of 
pesticide  initially  applied,  how  quickly 
the  material  degrades  or  is  taken  up  by 
the  plant,  and  how  soon  after 
application  the  worker  contacts  the 
treated  surface.  Pesticides  show  a  large 
range  of  variation  in  application  rates, 
application  timing,  and  environmental 
fate  characteristics  with  the  result  that 
there  are  significant  differences  in  the 
levels  of  dislodgeable  residues  on 
treated  surfaces  encountered  by 
workers. 

In  identifying  active  ingredients  for 
priority  consideration  by  this  pathway, 
EPA  proposes  to  rank  pesticides  on  the 
basis  of  their  potential  for  post 
application  exposure  of  agriculturai 
workers.  This  group  includes  farmers 
and  farmworkers  who  reenter  pesticide- 
treated  fields  and  orchards  to  care  for  or 
harvest  the  crop.  A  relatively  recent 
database  developed  by  the  Agricultural 
Reentry  Task  Force  (ARTF)  clearly 
indicates  thnt  r  ortain  work  activities  in 
particular  i  mps  lead  {<>  higher  levels  of 
exposure  than  nthfr  post-application 
work  activities  iRef  9).  For  example, 
harvesting  fruit  in  orchards  or  pruning 
vines  in  a  grape  vineyard  requires 
extensive  contact  with  plant  foliage  that 
is  likely  to  contain  pesticide  residues. 
When  the  worker  touches  the  foliage,  a 
certain  amount  of  the  residue  transfers 
to  the  worker's  skin  or  clothing.  The 
greater  the  contact  is,  the  higher  the 
residue  transferred  and  the  higher  the 
ensuing  exposure 

EPA  will  rpvii'w  the  ARTF's  transfer 
coefficient  stud!''--  '.i-  iiii'i!t:f\  thi>se 
work  activitit'^  mi    !>p-  \Ntiichhave 
the  highest  pill,  liiii;  !   r  post- 
application  exposure.  The  ARTF  is  a 
consortium  of  pesticide  companies  that 
formed  a  joint  vent  if  '     •\'-\  .1    ji  data 
for  use  in  EPA  assessuienis  ui  worker 
risk.  The  ARTF  conducted  a  series  of 
carefully  controlled  studies  that 
measured  the  amount  of  pesticide 
residue  present  on  workers'  clothing 
after  a  specific  period  of  time  working 
in  a  crop  with  known  amounts  of 
pesticide  residue  on  the  crop  foliage. 
The  ARTF  set  of  data  is  very  extensive, 
covering  over  100  different  crops 
— essentially  all  crops,  including 
greenhouses  and  ornamental  crops,  in 
which  workers  might  come  into  contact 
with  pesticide-treated  leaf  surfaces.  The 
studies  permit  the  calculation  of  a 
standardized  "transfer  coefficient"  for 
the  crop  and  activity.-'  Activities  having 


•  The  transfer  coefficient  is  calculated  by  dividing 
the  amount  of  residue  found  on  workers,  expressed 
as  milligrams  Imgl.  by  the  amount  of  dislodgeable 
r«sidue  found  on  the  crop  foliage,  expressed  as  mg 
per  square  centimeter  (cm2).  and  dividing  this 
value  by  the  length  of  time  spent  in  the  activity, 
expresaied  in  hours  lhr|.  The  resulting  coefficient  for 
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higher  transfer  coefficients  should  result 
in  higher  levels  of  worker  exposure,  all 
other  factors  being  eaual 

EPA  proposes  tn  identify  the  crops 
having  approximately  the  dozen  highest 
transfer  coefficients  and  then  to  identifv- 
the  pesticides  having  the  highest  levels 
of  use  on  those  crops.  Specifirally,  EPA 
would  estimate  the  total  number  of  acre 
treatments  for  each  pesticide  on  all  of 
the  top  crops  and  then  rank  the 
pesticides  on  the  basis  of  the  highest 
totals.  ^  The  Agency  would  obtain 
information  about  the  number  of  acre- 
treatments  for  each  pesticide  from  a 
variety  of  public  and  private  data 
sources  including  I'SDAs  National 
Agriculture  Statistics  Ser\ice, 
California's  Department  of  Pesticide 
Regulation,  and  Doane  Marketing 
Research. 

The  USDA's  National  Agricultural 
Statistics  Service  (NASS)  has,  for  more 
than  10  years,  conducted  annual 
surveys  of  pesticide  use  in  a  large 
number  of  crops,  surveying  thousands 
of  agricultural  producers  in  any  given 
year.  NASS  conducts  their  use  survey 
every  year  for  a  set  of  row  crops.  NASS 
also  surveys  pesticide  usage  on  other 
crops,  alternating  every  year  between  a 
group  of  fruit  and  nut  crops  and  a  group 
of  vegetable  crops  (i.e..  selected  fruits' 
nuts  were  surveyed  in  1997.  1999,  2001: 
selected  \egetahles  were  surveyed  in 
1996,  1998,  and  2000).  NASS  surveys 
states  representing  a  majority  of  national 
producti(jn  for  a  crop  and  reports  a 
number  of  statistics  for  insecticide, 
fungicide,  and  herbicide  use  including: 
percent  crop  treated,  application  rate. 
numbers  of  applications,  acreage  grown. 
Using  these  data.  EP.\  can  estimate  the 
total  acre-treatments  for  the  pesticides 
used  on  crops  with  the  highest  transfer 
coefficients.  More  information  on  NASS 
pesticide  use  data  can  be  found  at:  http:/ 
/www  pestmanagement  info/nass/. 

The  State  of  (California  has  reported 
annually  on  all  agricultural  pesticide 
usage  in  the  State  for  almost  10  years. 
This  data  collection  effort  is  managed  by 
the  California  Department  of  Pesticide 
Regulation  (CDPR),  and  includes  an 
extensive  array  of  treatment  information 
on  crops  including  timing,  location, 
area,  and  rate.  These  data  allow  EPA  to 
calculate  acre-treatments  for  pesticides 


each  activity  is  expressed  as  cm*/hr  and 
quantitatively  reflects  the  extent  to  which  the 
activity  involves  contact  with  pesticide-treated 
surfaces  in  a  manner  that  dislodges  the  residues 
present  on  the  surface. 

■■•  Acre-treatments  are  measured  as  the  number  of 
limes  an  acre  of  crop  may  have  been  treated  with 
a  pesticide.  For  example,  if  two  acres  were  each 
treated  one  lime  in  a  season,  that  would  represent 
two  acre-treatments.  If  a  single  acre  were  treated 
two  times  in  a  season,  that  would  also  represent 
two  acre-treatments. 


on  crops  grown  in  California  In  cases 
where  crops  with  high  transfer 
coefficients  are  grown  in  California,  but 
not  reported  by  NASS.  CDPR  data 
would  be  extremely  useful   For  those 
crops  reported  by  both  CDPR  and  NASS. 
data  from  both  sources  would  serve  to 
\  alidate  estimates.  More  information  on 
CDPR  pesticide  usage  data  can  be  found 
a\:hup:!/wv^-\\cdpr. ca.gov/docs/pur/ 
purmain.htm. 

EPA's  third  major  source  of  pesticide 
use  information  is  .^groTrak"'"'^,  a 
product  of  Doane  Marketing  Research. 
Inc.  (referred  to  here  simply  as  Doane), 
Doane  maintains  a  proprietary  national 
database  of  agricultural  pesticide  use 
summarizing  data  from  surveys  of 
thousands  of  agricultural  producers 
across  a  wide  range  of  row  and  specialty 
crops.  Doane  has  conducted  an  annual 
survey  for  more  than  15  years,  and 
among  the  statistics  they  publish  for  a 
given  crop/chemical  combination  are 
acres  grown,  acres  treated,  and  acre- 
treatments.  These  data  represent  an 
important  source  of  data,  and  can  be 
compared  to  NASS  and  CDPR  data  to 
fill  data  gaps,  or  serve  as  another  point 
of  \  alidation  Dnane's  survey  can  be 
particularlv  useful  because  their 
national  survey  covers  fruits  and 
vegetables  producers  every  year.  More 
information  on  Doane  Marketing 
Research  can  be  found  at:  http:// 
ii-ww  doa/iemr.rom/ 

Basing  its  priorities  for  this  pathway 
on  the  number  of  acre-treatments  of 
crops  with  worker  activities  having  high 
transfer  coefficients  should  identify 
pesticides  that  have  potential  for 
relatively  higher  worker  exposure.  The 
combined  criteria  of  crops  with  high 
transfer  coefficients  and  pesticides  used 
on  such  crops  should  identify  those 
active  ingredients  with  potential  for 
high  worker  exposures.  The  use  of  the 
additional  criterion  of  total  acre- 
treatments  should  identify  pesticides 
with  the  widest  use,  and  thus  the 
potential  for  exposures  for  the  largest 
number  of  workers. 

The  proposed  criteria,  however, 
w  ould  not  account  for  any  of  the 
characteristics  specific  to  the  use  of  a 
particular  pesticide  on  a  crop  that  could 
decrease  or  increase  the  potential  for 
exposure — application  rate,  application 
timing,  and  environmental  fate 
characteristics.  Consequently,  the 
priority  listing  mav  not  completely 
reflect  where  the  highest  post- 
application  exposures  exist. 

Nevertheless,  EPA  believes  that  the 
approach  described  is  a  practicable 
approach  for  identif>'ing  those  pesticide 
active  ingredients  with  the  potential  for 
either  widespread  or  high  levels  of 
exposure  to  post-application  workers. 


E.  Integration  of  Pathway  PnoriUes  for 
Pesticide  Active  Ingredients 

This  unit  addresses  how  EPA  would 
integrate  the  information  developed  on 
priorities  through  the  analysis  of  the 
four  exposure  pathways  discussed  in 
Units  V.A,  through  V.D.  As  its  first  step, 
the  Agency  would  apply  the  criteria 
proposed  for  each  pathway  to  produce 
four  lists  of  candidate  chemicals  for 
potential  screening  in  the  endocrine 
disruptor  Tier  1  batterv'.  EPA  expects 
that  a  number  of  pesticide  active 
ingredients  would  be  identified  for  more 
than  one  pathway,  and  that  some 
chemicals  will  appear  only  on  the  list 
for  a  single  pathway.  In  choosing  which 
active  ingredients  it  would  recommend 
for  screening,  EPA  would  give  higher 
priority  to  chemicals  that  appeared  on 
multiple  lists,  with  the  substances 
appearing  on  four  lists  receiving  the 
highest  priority,  followed  by  the  group 
of  chemicals  appearing  on  three  lists, 
followed  by  chemicals  on  only  two  lists. 
To  the  extent  necessary  to  establish 
priorities  within  these  four  groups,  EPA 
would  propose  to  give  greater  priority  to 
chemicals  which  appear  on  the  list  for 
the  food  pathway  (which  generally 
involves  the  most  widespread  exposure 
of  the  four  pathways),  followed  by  the 
list  for  the  occupational  pathway  (which 
generally  involves  the  highest  per  capita 
levels  of  exposure  of  the  different 
pathways).  As  a  final  step,  EPA  would 
review  the  available  effects  information 
to  identify  any  chemical  for  which  the 
information  clearly  indicates  an 
endocrine-mediated  effect/perturbation. 
Such  chemicals  would  be  considered  for 
proposed  Tier  2  tests,  mechanistic  or 
special  studies,  or  hazard  assessment. 
During  this  step,  EPA  also  would 
identify  substances  that  EPA  anticipates 
would  have  low  potential  to  cause 
endocrine  disruption.  EPA  would 
consider  excluding  substances  in  either 
category  from  the  first  group  of 
chemicals  to  undergo  Tier  1  testing. 

VI,  .'\pproach  for  Selecting  Pesticide 
HP\  Pestu  ide  inert  Chemicals 

EPA  is  proposing  to  use  several  sets 
of  criteria  for  identif\'ing  HPV/Inert 
chemicals  that  should  be  given  priority 
for  screening  in  the  Tier  1  battery.  In 
general,  the  Agency  is  proposing  an 
approach  for  HPV/Inert  chemicals  that 
is  similar  to  that  proposed  for  pesticide 
active  ingredients.  EPA  will  focus  on 
several  indicators  of  the  potential  for 
human  exposure  including  production 
volume,  specific  pathways  of  exposure, 
and  presence  in  human  tissues.  While 
EPA's  general  focus  is  on  HPV/Inert 
chemicals  with  relatively  greater 
potential  human  exposure,  this  focus 
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does  nut  nucessarily  niMdii  that  thu  list 
of  chemicals  produced  will  contain  no 
substances  which  have  potentially  high 
levels  of  environmental  exposure  to 
ecological  receptors.  Many  of  the  HPV/ 
Inert  chemicals  having  greater  potential 
for  human  exposure  will  also  have 
greater  potential  for  exposure  to 
wildlife.  For  example,  the  databases  to 
be  reviewed  for  ecological  biological 
monitoring  data  will  directly  identify 
certain  chemicals  to  which  aquatic 
organisms  have  been  exposed  (see  Unit 
VLB.).  Similarly,  several  of  the 
monitoring  databases  that  will  be 
reviewed  for  the  drinking  water 
pathway  contain  monitoring  data 
collected  on  raw  surface  water,  i.e.. 
before  the  water  enters  a  Community 
Water  System  (see  Unit  VI. C).  Thus, 
these  surface  water  monitoring  data  will 
show  the  levels  of  chemical  to  which 
fish,  amphibians,  and  other  aquatic 
species  are  exposed.  Accordingly.  EPA 
believes  that  the  approach  proposed  to 
evaluate  pesticide  HPV/lnert  chemicals, 
while  focused  on  human  exposure,  will 
also  capture  HPV/lnert  chemicals  with 
widespread  environmental  exposures. 

EPA  generally  has  more  extensive 
information  of  known  quality  available 
to  assess  potential  exposure  to  pesticide 
active  ingredients  via  food,  water, 
occupational  and  residential  exposure 
pathways  than  is  available  to  assess 
exposure  to  HPV/lnert  chemicals.  In 
addition.  EPA  generally  has  more 
extensive  information  available  on 
usage  (including  both  agricultural  and 
residential)  of  active  ingredients  than  is 
available  for  HPV/lnert  chemicals 
(including  both  pesticidal  and  non- 
pesticidal  uses  of  inerts).  For  these 
reasons,  the  databases  available  to 
evaluate  potential  human  exposure  of 
the  two  classes  also  differ. 

First,  EPA  will  review  existing 
databases  to  identify  chemicals  that  are 
both  pesticide  inerts  and  HPV  chemicals 
(HPV/lnert).  HPV  chemicals  are  tho.se 
chemicals  manufactured  or  imported 
into  the  United  States  in  amounts  equal 
to  or  greater  than  one  million  pounds 
per  year.  The  HPV  chemicals  are 
identified  through  information  collected 
under  the  TS('A  Inventory  Update  Rule 
(lUR).  Organic  chemicals  that  are 
manufactured  or  imported  into  the 
United  States  in  amounts  equal  to  or 
greater  than  10,000  pounds  per  year  are 
subject  to  reporting  under  TSCA  lUR 
every  4  years.  .Second.  EPA  will  review 
existing  data  bases  to  identify  HPV/lnert 
chemicals  that  are  present  in  human 
tissue,  or  ecological  tissues  that  have 
human  food  uses,  or  drinking  water  or 
indoor  air.  Third.  EPA  will  prioritize 
these  chemicals  based  on  the  number  of 
data  bases  in  which  that  the  chemical 


was  found.  Thus,  HPV/lnert  chonucals 
appearing  in  four  types  of  monitoring 
data  would  be  given  higher  nriority  than 
those  appearing  in  only  one  type  of 
monitoring  data.  EPA  may  also  give 
higher  priority  to  those  HPV/lnert 
chemicals  that  appear  in  human  tissues 
than  to  those  chemicals  that  only  appear 
in  water,  air,  or  ecological  tissues. 

As  a  final  step.  EPA  would  review  the 
available  effects  information  to  identify 
any  chemical  for  which  the  information 
clearly  indicates  an  endocrine-mediated 
effect/perturbation.  Such  chemicals 
would  be  considered  for  proposed  Tier 
2  tests,  mechanistic  or  special  studies, 
or  hazard  assessment.  During  this  step. 
EPA  also  would  identify  substances  that 
EPA  anticipates  would  have  low 
potential  to  cause  endocrine  disruption 
(e.g.,  certain  FIFRA  List  4  inerts.  most 
polymers  with  number  average 
molecular  weight  greater  than  1.000 
daltons.  strong  mineral  acids,  and  strong 
mineral  bases).  EPA  would  consider 
excluding  substances  in  either  category 
from  the  first  group  of  chemicals  to 
undergo  Tier  1  testing. 

A  HPVJ Inert  Chemicals  in  Human 
Biological  Monitoring  Data 

EPA  proposes  to  review  the  following 
data  sources  to  determine  which  HPV/ 
Inert  chemicals  have  been  detected  in 
human  biological  samples. 

1    Third  National  Health  and 
Nutrition  Examination  Sunev 
(NHANES  mi.  The  Third  National 
Health  and  Nutrition  Examination 
Survey  (NHANES  III)  was  conducted 
between  1988  and  1994  on  33.994 
people.  The  survey  was  designed  to 
obtain  nationally  representative 
information  tm  the  health  and 
nutritional  status  of  the  U.S.  population 
through  interviews  and  direct  physical 
examinations.  Several  studies  (e.g..  high 
blood  pressure,  immunization  status, 
nutritional  blood  measures,  etc.)  were 
conducted  under  NHANES  111.  One 
study  relevant  to  this  priority  setting 
exercise  is  Ashley  et  al  (1994)  (Ref.  10). 
This  NHANES  volatile  organic 
compound  (VOC)  article  contains 
relevant  human  biomonitoring  data  for 
over  40  chemicals.  Standard  quality 
assurance/quality  control  (QA/QC) 
procedures  such  as  sample  duplicates 
and  blanks  were  used  in  the  NHANES 
HI  study.  The  study  participants  in  the 
special  study  are  not  statistically 
representative  of  the  U.S.  population. 

2.  National  Rfport  on  Human 
Exposure  to  Environmental  Chemicals. 
The  National  Report  on  Human 
Exposure  (Ref.  1 1)  is  a  Centers  for 
Disease  Control  and  Prevention  (CDC) 
report  that  provides  exposure 
information  about  people  participating 


ui  an  ongoing  national  survey  of  the 
general  U.S.  population — the  NHANES. 
This  report  provides  information  on 
concentrations  of  27  environmental 
chemicals  measured  in  blood  and/or 
urine  in  the  U.S.  population.  These 
chemicals  include  metals; 
organophosphate  pesticide  metabolites; 
phthalate  metabolites  and  cotinine.  a 
marker  of  exposure  to  tobacco  smoke. 
This  report  will  be  updated  with 
additional  biomonitoring  data  for  these 
same  or  different  chemicals  on  an 
annual  basis.  It  is  anticipated  that  a 
second  report  will  be  issued  in  late  2002 
with  human  biomonitoring  information 
on  an  additional  75  chemicals. 

3.  National  Human  Adipose  Tissue 
Survey  (NHATSj.  The  EPAs  OPPT 
operated  the  National  Human 
Monitoring  Progrcmi  (NHMP)  until  the 
early  1990s.  The  NHMPs  primary 
activity  was  conducting  NHATS,  which 
analyzed  human  adipose  tissue 
specimens  to  monitor  human  exposure 
to  potentially  toxic  chemicals.  A 
nationwide  network  of  pathologists  and 
medical  examiners  from  47  standard 
metropolitan  statistical  areas  (SMSAs) 
collected  tissue  specimens  from 
cadavers  and  surgical  patients  that  were 
then  analyzed  for  certain  chemicals. 
Throughout  the  1970s  and  early  1980s, 
the  chemical  residues  of  primary 
interest  were  organochlorine  pesticides 
and  polychlorinated  biphenyls  (PCBs). 
In  1982.  VOCs  and  semi  volatile  organic 
compounds  (SVOCs)  were  included  in 
the  survey.  NHATS  contains  relevant 
human  biomonitoring  data  for  over  150 
chemicals.  Quality  control  samples, 
such  as  method  and  equipment  blank 
samples,  control  samples,  and  spike 
samples,  were  collected  to  evaluate  the 
quality  of  sampling  data.  Data  are 
available  for  years  1970  through  1987; 
however,  a  standard  set  of  summarized 
data  parameters  are  not  available.  (Refs. 
12-25). 

4.  Total  Exposure  Assessment 
Methodology  Study  (TEAM  Study  I.  The 
TEAM  Study  was  designed  to  develop 
methods  to  measure  individual  total 
exposure  (exposure  through  air.  food, 
and  water)  and  resulting  body  burden  of 
toxic  and  carcinogenic  chemicals,  and 
to  apply  these  methods  within  a 
probability-based  sampling  framework 
to  estimate  the  exposures  and  body 
burdens  of  urban  populations  in  several 
U.S.  cities.  The  TEAM  Study  reports  the 
results  of  eight  monitoring  studies 
performed  in  five  communities  during 
different  seasons  of  the  year.  Breath, 
personal  air.  outdoor  air.  and  water 
samples  were  collected  for  30  VOCs. 
(Refs.  26-28). 

Established  methods  were  used  to 
collect  and  analyze  TEAM  Study  data. 
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Qualit\-  control  and  qualitv  dN^uranc  v 
samples  collected  and  analyzed  include 
reagent  blanks,  field  blanks,  duplicate 
samples,  and  spiked  samples  Data  were 
reported  for  water  using  units  of 
measure  different  than  those  used  for  air 
and  breath  samples  Environmental  and 
biological  data  are  generally 
lognormallv  distributed;  thus,  the  data's 
central  tendency  is  generally  best 
represented  using  a  geometric  mean. 
Geometric  means  are  provided  for  all 
compounds  that  were  measured  in  50% 
or  more  of  the  samples  For  most  of  the 
compounds  that  were  measured  in  less 
than  50%  of  the  samples,  a  minimum 
quantifiable  limit  that  r;an  be  used  for 
ranking  the  data  was  provided. 

B.  HPV/lnert  Chemicals  in  Ecological 
Biological  Monitoring  Data  Relevant  to 
Human  Exposure 

EPA  proposes  to  review  the  following 
data  sources  to  determine  which  HPV/ 
Inert  chemicals  have  been  detected  in 
non-human  tissues  potentially  relevant 
to  human  ingestion  exposure. 

1.  National  Sediment  Inventory  Fish 
Tissue  Data  (NSI  Fish  Tissue  Data).  This 
database  is  described  in  Unit  V.B. 

2.  National  Fish  Tissue  Study.  EPA  is 
conducting  a  screening-level  study  to 
estimate  the  national  distribution  of 
selected  persistent,  bioaccumulative  and 
toxic  chemical  residues  in  fish  tissue 
from  lakes  and  reservoirs  of  the 
continental  United  States.  This  4-year 
study  will  define  the  national 
background  levels  for  265  chemicals  in 
fish,  establish  a  baseline  to  track  the 
progress  of  pollution  control  activities, 
and  identify  areas  where  contaminant 
levels  are  high  enough  to  warrant 
further  investigation.  The  national  fish 
tissue  survey  is  the  first  survey  of  fish 
tissue  to  be  based  on  a  random  sampling 
design.  This  sampling  design  will  allow 
EPA  to  develop  national  estimates  of  the 
mean  levels  of  persistent, 
bioaccumulative.  and  toxic  chemicals  in 
fish  tissue.  It  will  also  provide  data  on 
the  largest  set  of  persistent, 
bioaccumulative.  and  toxic  chemicals 
ever  studied  in  fish.  More  details  can  be 
found  at:  http://www.epa.gov/ 
waterscience/fishstudy/results.htm. 

C.  HPV/lnert  Chemicals  in  Drinking 
Water  Monitoring  Data 

EPA  proposes  to  review  the  following 
data  sources  to  determine  which  HPV/ 
Inert  chemicals  have  been  detected  in 
drinking  water  and  in  potential  sources 
of  drinking  water. 

1.  National  Drinking  Water  Chemical 
Occurrence  Data  Base  (NCOD  Data 
Base).  This  database  is  described  in  Unit 
V.B. 


2.  National  Human  Exposure 
Assessment  Sun.'ey  INHEXASj.  EPA 
designed  the  NHEXAS  program  to 
address  some  of  the  limitations  of 
single-chemical  and  single-media 
exposure  route  studies.  The  purpose  of 
NHEXAS  is  to  evaluate  comprehensive 
human  exposure  to  multiple  chemicals 
from  multiple  routes  on  both  a 
community  and  regional  scale,  as  well 
as  its  association  with  environmental 
concentrations  and  personal  activities. 
EPA  completed  Phase  1  field  sample 
collection  and  laboratory  analyses  of 
NHEXAS  in  1998.  EPA  used  established 
methods  to  collect  and  analyze 
NHEXAS  data  Quality  control  and 
quality  assurance  samples  collected  and 
analyzed  include  reagent  blanks,  field 
blanks,  duplicate  samples,  and  spiked 
samples.  Samples  were  split  and 
analyzed  in  multiple  laboratories;  when 
appropriate  audit  samples  were 
available,  they  were  also  analyzed.  Data 
are  reported  for  different  media  using 
different  units  of  measure  and  different 
measures  of  central  tendency.  For 
example,  arsenic  concentrations  are 
reported  in  micrograms  per  kilogram 
(|ig/Kg)  for  beverages  and  food  and  in 
micrograms  per  liter  (ng/L)  for  water. 
Sometimes  the  central  tendency  value  is 
reported  as  an  arithmetic  mean, 
sometimes  as  a  median,  and  sometimes 
as  a  90"'  percentile,  (Refs.  29-32). 

3.  Total  Exposure  Assessment 
Methodology  Water  Data  (TEAM-Water 
Data).  The  TEAM  Study  is  described  in 
Unit  VI. A. 

4.  National  Stream  Quality 
Accounting  Network  (NASQAN)  Data. 
This  database,  which  contains 
information  on  surface  water  monitoring 
studies,  is  described  in  Unit  V.B. 

5.  The  National  Water  Quality 
Assessment  Program  (NAWQAJ.  This 
database,  which  contains  information 
on  surface  water  and  ground  water 
monitoring  studies,  is  described  in  Unit 
V.B. 

D.  HPV/lnert  Chemicals  in  Indoor  Air 
Monitoring  Data 

EPA  proposes  to  review  the  following 
data  sources  to  determine  which  HPV/ 
Inert  chemicals  have  been  detected  in 
residential  indoor  air. 

1.  Office  of  Research  and 
Development  Published  Literature.  The 
following  eight  EPA/ORD-authored 
journal  articles  and  reports  provide 
indoor  air  monitoring  data:  Brown  et  al. 
(1994),  Daisey  et  al.  (1994).  Kelly  et  al. 
(1994).  Immerman  and  Schaum.  (1990). 
Samfield  (1992).  Shah  et  al.  (1988). 
Sheldon  et  al.  (1992).  and  Shields  et  al. 
(1996).  (Refs.  33-40). 

2.  NHEXAS.  The  NHEXAS  program 
was  designed  to  evaluate 


comprehensive  human  exposure  via 
indoor  and  outdoor  air  to  multiple 
chemicals  on  a  community  and  regional 
scale.  Samples  were  collected  of  both 
the  indoor  and  outdoor  air  that  people 
breathe.  Preliminary  results  of  Phase  I  of 
NHEXAS  were  reported  in  1 5  journal 
articles  published  in  1999.  Four  of  these 
15  journal  articles  provided  information 
that  is  applicable  to  indoor  air 
monitoring.  (Refs.  30-32.  41). 

3.  Total  Exposure  Assessment 
Methodology  (TEAM).  The  TEAM  Study 
is  described  in  Unit  VI. A. 

£.  Integration  of  Pathway  Priorities  for 
HPV/lnert  Chemicals 

This  unit  addresses  how  EPA  would 
integrate  the  information  developed  on 
priorities  through  the  analysis  of  the 
four  types  of  exposure  monitoring  data 
discussed  in  Units  VI. A  through  VI.D 
(human  biological  data,  ecological 
biological  data  relevant  to  human 
exposure,  drinking  water  data,  and 
indoor  air  data).  As  its  first  step,  the 
Agency  would  produce  four  lists  of 
candidate  chemicals,  one  for  each  type 
of  monitoring  data,  for  potential 
screening  in  the  endocrine  disruptor 
Tier  1  battery.  EPA  expects  that  a 
number  of  chemicals  will  be  identified 
in  more  than  one  type  of  monitoring 
data  and  that  some  chemicals  will 
appear  only  in  a  single  type  of 
monitoring  data.  In  choosing  which 
HPV/lnert  chemicals  it  would 
recommend  for  screening,  EPA  would 
give  higher  priority  to  chemicals  that 
appeared  in  multiple  types  of 
monitoring  data,  with  the  HPV/lnerts 
appearing  in  four  types  receiving  the 
highest  priority,  three  types  the  next 
highest  priority,  etc.  To  the  extent  it 
becomes  necessary  to  establish  priorities 
within  these  four  types  of  monitoring 
data,  EPA  would  propose  to  give  greater 
priority  to  HPV/lnerts  which  appear  in 
human  biological  monitoring  data 
followed  by  drinking  water/indoor  air 
monitoring  data  (weighted  equally), 
followed  by  ecological  biological 
monitoring  data  relevant  to  human 
exposure.  As  a  final  step,  EPA  would 
review  the  available  effects  information 
to  identify  any  chemical  for  which  the 
information  clearly  indicates  an 
endocrine-mediated  effect/perturbation. 
Such  chemicals  would  be  considered  for 
proposed  Tier  2  tests,  mechanistic  or 
special  studies,  or  hazard  assessment. 
During  this  step.  EPA  also  would 
identify  substances  that  EPA  anticipates 
would  have  low  potential  to  cause 
endocrine  disruption  (e.g.,  certain 
FIFRA  List  4  inerts,  most  polymers  with 
number  average  molecular  weight 
greater  than  1.000  daltons.  strong 
mineral  acids,  and  strong  mineral 
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.  •       tPA  would  cijns»d«r  oxcluding 
,ut.:>uinces  in  either  category  from  the 
first  group  of  chemicals  to  undergo  Tier 
1  testing. 

vn.  Issues  for  Cununent 

In  developing  this  proposed  approach 
for  selecting  the  first  group  of  chemicals 
to  be  screened  in  the  Agency's  EDSP. 
EPA  discussed  a  number  of  alternative 
approaches  and  identified  a  series  of 
questions  to  elicit  information  from  the 
public  that  would  help  in  the  evaluation 
of  alternative  approaches.  In  addition  to 
the  specific  questions  in  this  unit,  EPA 
invites  comment  on  additional 
alternative  approaches. 

A.  Overall  Approach  for  Selecting  the 
Initial  Set  of  Chemicals  to  Undergo  Tier 
1  Screening 

1.  Focusing  on  the  subset  of  chemicals 
subject  to  a  statutory  mandate  for 
screening.  EPA  is  intending  to  focus 
only  on  pesticide  active  ingredients  and 
HPV  chemicals  with  some  pesticidal 
inert  uses  (i.e..  the  chemicals  that  are 
specifically  mandated  for  testing  under 
section  408(p)  of  FFDCIA)  as  candidates 
for  the  first  group  of  chemicals  to  be 
screened.  The  pesticide  inerts  to  be 
considered  are  those  with  relatively 
large  overall  production  volumes 
considering  both  pesticide  and  non- 
pesticide  uses.  This  approach  will  allow 
EPA  to  focus  its  initial  endocrine 
screening  efforts  on  a  smaller  and  more 
manageable  universe  of  chemicals  that 
emphasizes  early  attention  to  the 
pesticide  chemicals  that  Congress 
specifically  mandated  EPA  to  test  for 
possible  endocrine  effects.  Please 
comment  on  this  proposed  decision. 

2.  Limited  use  of  effects  information. 
Because  the  amount  and  type  of 
toxicological  data  available  to  identify 
or  characterize  endocrine-related  human 
health  or  ecological  effects  is  not 
considered  by  the  Agency  to  be 
adequate  to  support  determinations  of 
the  endocrine  disruption  potential  of 
most  pesticide  chemicals,  EPA  has 
proposed  an  approacih  that  would  use 
I'ffects  information  only  to  exclude 

■rtain  chemicals  from  the  first  group  of 
(  liemicals  to  undergo  Tier  1  screening. 
The  approach  would  exclude  from  the 
first  group  of  chemicals  to  undergo  Tier 
1  screening  any  chemical  for  which  the 
available  effects  information  is 
determined  by  EPA  to  clearly  shows  an 
endocrine-mediated  effect.  Such 
chemicals  would  be  considered  for 
proposed  Tier  2  tests,  mechanistic  or 
special  studies,  or  hazard  assessment. 
Similarly,  the  approach  for  this  initial 
list  also  would  exclude  substances  that 
EPA  anticipates  have  low  potential  to 
cause  endocrine  disruption  (e.g.,  certain 


FIFRA  List  4  inerts,  must  poiymt-rs  with 
number  average  molecular  weight 
greater  than  1.000  daltons,  strong 
mineral  acids,  and  strong  mineral 
bases).  Please  comment  on  this 
proposed  decision  and  comment  on  the 
types  of  studies/data  which  could  be 
evaluated  by  the  Agency  to  aid  in 
making  exclusion  decisions. 

3.  Focus  on  human  exposure;  no 
separate  criteria  pertaining  to  exposure 
of  ecological  receptors.  While  EPA's 
general  focus  in  this  approach  is  on 
pesticide  active  ingredients  and  HPV/ 
Inerts  with  relatively  greater  potential 
for  human  exposure,  this  focus  does  not 
necessarily  mean  that  the  list  developed 
using  this  approach  will  not  contain 
substances  which  have  potentially  high 
levels  of  environmental  exposure  to 
ecological  receptors.  EPA  believes  that 
the  proposed  approach,  while  fogused 
on  human  exposure,  will  also  identify 
many  chemicals  with  widespread 
environmental  exposures  to  other 
organisms.  If  EPA  should  consider  such 
exposures  separately,  please  identify 
databases  and  criteria  appropriate  for 
setting  .priorities. 

4.  Deferring  consideration  of 
nominations  from  the  public.  For  the 
initial  Tier  1  screening  list.  EPA 
proposes  to  fo<:us  on  pesticide  active 
ingredients  and  HPV  chemicals  with 
some  pesticidal  inert  uses.  EPA  believes 
that  nominations  from  the  public  are 
importajit  bet:ause  they  provide  a 
mechanism  to  identify  chemicals  which 
may  result  in  high  exposures  in  local 
communititfs  but  which  would  not 
otherwise  re<::eive  national  attention. 
However,  EPA  has  decided  to  defer 
consideration  of  nominations  from  the 
public  until  subsequent  testing  lists  are 
proposed  by  EPA  to  keep  this  initial 
effort  administratively  simpler  and 
ensure  that  a  set  of  test  results  can  be 
obtained  in  a  relatively  prompt  timeline 
to  aid  the  Agency  in  a  mid-course 
evaluation  of  the  EDSP  Tier  1  screening 
battery.  Please  comment  on  this 
proposed  decision. 

5.  Defer  testing  of  mixtures.  EPA 
believes  that  experience  with  the  Tier  1 
tests  on  a  variety  of  single  chemicals 
needs  to  be  attained  before  the  tests  are 
used  with  mixtures.  Therefore,  EPA  is 
proposing  to  defer  consideration  of 
testing  of  mixtures  until  subsequent 
testing  lists  are  proposed  by  EPA.  This 
judgement  is  consistent  with  advice 
from  the  SAB/SAP  Subcommittee. 
Please  comment  on  this  proposed 
decision. 

6.  Excluding  chemicals  that  are  no 
longer  produced  or  used  in  the  United 
States.  EPA  also  is  proposing  to  exclude 
from  the  initial  Tier  1  screening  list  any 
chemicals  that  are  no  longer  produced 


or  used  in  the  United  States.  The 
Agency  thinks  that  the  added 
administrative  complexity  of 
determining  who  should  be  responsible 
for  testing  such  chemicals  could 
unnecessarily  delay  EPA's  selection  of 
an  initial  list  for  Tier  1  screening.  Please 
comment  on  this  proposed  decision. 

7.  Number  of  chemicals  to  be  selected 
for  the  initial  testing  list.  The  SAB/SAP 
Joint  Subcommittee  which  reviewed 
EPAs  proposed  EDSP  in  1999  felt  that 
developing  massive  amounts  of 
screening  data  on  a  large  universe  of 
chemicals  would  not  necessarily 
expedite  the  development  of  the 
appropriate  underpinning  that  the 
Agency  needs  to  broaden  this  effort.  The 
Subcommittee  also  expressed  concern 
that  it  did  not  see  a  provision  that 
would  allow  for  mid-course  correction 
or  optimization  of  the  Program.  Thus, 
the  Subcommittee  recommended  that 
EPA  should  initiate  the  Tier  1  testing 
program  with  a  set  of  50  to  100 
chemicals  and  then  convene  an  external 
pemel  of  independent  scientists  to 
review  the  screening  data  for  the 
purpose  of  evaluating  whether  the  Tier 

1  screening  program  could  be  improved 
or  Optimized,  and  if  so,  how.  EPA  is 
prt)posing  to  adopt  this  SAB/SAP 
recommendation.  Please  comment  on 
this  proposed  decision. 

8.  Integration  of  lists  generated  by  the 
pesticide  active  ingredient  approach 
and  the  pesticide  inert  approach.  As 
discussed  in  Unit  IV,  EPA  is  proposing 
to  use  similar  but  somewhat  different 
sets  of  criteria  for  identifying  pesticide 
active  ingredients  and  inerts  that  should 
be  given  priority  for  screening  in  the 
Tier  1  battery.  EPA  generally  has  more 
extensive  information  of  known  quality 
available  to  assess  usage  and  potential 
exposure  to  pesticide  active  ingredients 
than  is  available  to  assess  exposure  to 
HPV/Inert  chemicals.  Thus,  the 
databases  available  to  evaluate  potential 
human  exposure  of  the  two  classes  also 
differ.  EPA  has  not  yet  decided  on  the 
method  to  use  to  select  the  initial  list  of 
chemicals  for  screening  from  the 
separate  lists  that  will  be  generated  by 
the  proposed  approaches  for  pesticide 
active  ingredients  and  HPV/Inert 
chemicals.  Several  alternative  methods 
are  being  considered  including  the 
following.  After  looking  at  the  separate 
lists,  once  they  are  generated,  there  may 
be  natural  break  points.  For  example,  if 
the  top  category  for  jjesticide  active 
ingredients  (i.e.,  those  chemicals  which 
appear  on  lists  for  each  of  the  four 
pathways)  yields  60  actives  and  the  top 
category  for  HPV/Inert  chemicals  (i.e., 
those  chemicals  which  appear  on  lists 
for  each  of  the  three  pathways  and  in 
human  biomonitoring  samples)  yields 
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considered  is  a  simple  ratio  approach. 
Because  there  are  approximately  an 
equal  number  of  pesticide  actives  as 
HPV/Inerts,  one  way  to  produce  a 
combined  list  would  be  to  select 
approximately  50%  of  the  chemicals 
from  the  active  list  and  50%  from  the 
HPV/Inert  chemicals  list.  Please 
comment  on  these  and  other  approaches 
that  EPA  could  use  to  integrate  the  lists. 

B.  Approach  for  Selecting  Pesticide 
Active  Ingredients 

1 .  The  Agency  considered  approaches 
that  did  not  focus  on  the  four  separate 
pathways  of  human  exposure.  Please 
comment  on  the  following  issues. 

i.  The  advantages  and  disadvantages 
of  setting  priorities  based  on  the  overall 
extent  of  pesticide  use,  for  example  total 
pounds  applied  or  total  acres  treated. 

ii.  Should  all  four  pathways  be 
considered?  If  not,  please  comment  on 
which  pathways  should  and  should  not 
be  included. 

2.  Within  separate  pathways.  EPA 
considered  a  variety  of  alternative 
approaches.  Please  comment  on  the 
following  issues. 

i.  Food  pathway.  Would  ranking 
pesticides  by  the  extent  of  use  on  the 
top  20  crops  be  appropriate,  given  that 
it  would  be  simpler  and  more 
quantitative  than  thf  approach  proposed 
in  this  Notice? 

ii.  Water  pathway   U  itli  rugards  to  the 
proposed  databases,  should  other 
databases  be  included,  and  should  any 
be  dropped? 

iii.  Residential  use  pathway.  Should 
any  additional  criteria  be  used  to  set 
priorities  within  the  universe  of  active 
ingredients  with  residential  uses?  For 
example,  should  EPA  give  higher  or 
lower  priority  to  particular  use  patterns 
because  they  are  consistently  likely  to 
lead  to  greater  or  lesser  levels  of  human 
exposure?  Are  there  databases  that 
could  provide  information  on  the  extent 
of  residential  use  of  pesticides  that 
would  support  setting  priorities  \\  ithm 
this  group? 

iv.  Occupational  pathway.  Are  there 
criteria  that  would  recognize  how  the 
differences  in  rate  and  timing  of 
application  of  a  pesticide  or  its 
environmental  fate  properties  might 
affect  levels  of  post-application 
exposure?  Also,  please  comment  on 
whether  EPA  should  employ  criteria  to 
set  priorities  for  active  ingredients  based 
on  their  levels  of  exposure  for  mixers, 
loaders,  and  applicators.  If  EPA  should 
consider  such  exposure  in  setting 
priorities  for  the  occupational  pathway, 
please  identify  databases  and  criteria 
appropriate  for  setting  priorities.  Also, 


please  comment  on  whether  EPA  should 
consider  criteria  for  the  occupational 
pathway  that  employs  data  from  reports 
on  the  incidence  of  adverse  effects 
among  workers,  such  as  data  collected 
by  the  California's  Pesticide  Illness 
Surveillance  Program  (PISP)  (see,  for 
example,  the  PISP  report  for  2000,  http:/ 
/wMTv.  cdpr.  ca  .gov/docs/dprdocs/pisp/ 
2000pisp.htm]  or  the  National  Institute 
of  Occupational  Safety  and  Health's 
Sentinel  Event  Notification  System  for 
Occupational  Risk  (see  http:// 
wviw.cdc.gov/niosh/pestsurv/ 
default.html). 

3.  EPA's  proposed  approach  to  setting 
its  overall  priority  for  pesticide  active 
ingredients  that  combines  the  analysis 
for  each  of  the  four  pathways  generally 
gives  each  pathway  equal  weight. 
Alternative  approaches  are  also 
possible.  Please  comment  on  the 
following  issues. 

i.  Should  a  different  approach  be  used 
to  integrate  the  information  from  the 
four  different  pathways,  for  example  by 
assigning  different  weights  to  the 
pathways? 

ii.  Should  there  be  any  limit  on  the 
number  of  active  ingredients  included 
on  the  list  for  a  single  pathway? 

iii.  Should  any  factors  other  than  the 
pathway  lists  and  the  hazard-based 
considerations  be  included  in  the 
integrative  step? 

iv.  Should  EPA  attempt  to  explicitly 
consider  magnitude  of  the 
environmental  concentrations  of 
chemicals  in  this  approach  and,  if  so, 
how? 

C.  Approach  for  Selecting  Pesticide 
HPVolume/Pesticide  Inert  Chemicals 

1.  EPA's  proposed  approach  for 
setting  screening  priorities  for  pesticide 
inert  ingredients  that  are  also  HPV 
chemicals  uses  four  types  of  monitoring 
data  These  are  human  biomonitoring 
data,  ecological  biomonitoring  data 
relevant  to  human  exposure,  water 
monitoring  data  and  indoor  air 
monitoring  data.  Please  corrunent  on  the 
following  issues. 

i.  Should  the  selection  of  priority 
HPV/Inert  chemicals  be  based  upon  all 
four  types  of  monitoring  data?  If  not, 
please  comment  on  which  type  of 
monitoring  data  should  and  should  not 
be  included. 

ii.  Should  other  types  of  exposure 
information  be  used  instead  of  or  in 
addition  to  monitoring  data? 

2.  Within  the  four  separate  types  of 
monitoring  data,  EPA  identified  and 
selected  sources  of  monitoring  data  for 
use  in  priority  setting  for  HPV/Inert 
chemicals.  Please  comment  on  the 
following  issues. 


1.  1  he  appropriateness  oi  mc  aaia 
sources  identified  in  this  proposed 
approach. 

ii.  For  human  biological  monitoring 
data,  are  there  additional  sources  of  data 
that  EPA  should  consider? 

iii.  For  ecological  biological 
monitoring  data  relevant  to  human 
exposure,  are  there  additional  sources  of 
data  that  EPA  should  consider? 

iv.  For  water  monitoring  data,  are 
there  additional  sources  of  data  that 
EPA  should  consider? 

V.  For  indoor  air  monitoring  data,  are 
there  additional  sources  of  data  that 
EPA  should  consider? 

3.  EPA's  proposed  approach  to  setting 
its  priorities  for  HPV/Inert  chemicals 
combines  the  analysis  for  each  of  the 
four  types  of  monitoring  data  and 
generally  gives  each  type  of  monitoring 
data  equal  weight.  However,  if 
necessar\'  to  establish  priorities  within 
these  four  types  of  monitoring  data, 
higher  weight  would  be  assigned  to 
human  biomonitoring  data  than  to  the 
other  three  types  of  monitoring  data. 
Alternative  approaches  are  also 
possible.  Please  comment  on  the 
following  issues. 

i.  Should  a  different  approach  be  used 
to  integrate  the  information  from  the 
four  different  types  of  monitoring  data, 
for  example  by  assigning  different 
weights  initially  to  all  types  of 
monitoring  data? 

ii.  Should  there  be  any  limit  on  the 
number  of  HPV/Inert  chemicals 
included  on  the  list  for  a  single  type  of 
monitoring  data? 

iii.  Should  any  factors  other  than  the 
lists  of  HPV/Inert  chemicals  found  in 
the  four  types  of  monitoring  data  and 
the  hazard-based  considerations  be 
included  in  the  integrative  step? 
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IX.  Statutory  and  Executive  Order 
Reviews 

This  notice  is  not  subject  to  review  b\ 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  1 2866. 
entitled  Regulator\'  Planning  and 
Review  {56  FR  51735.  October  4,  1993). 
Nevertheless.  OMB  participated  in  an 
interagency  review  of  this  notice  and 
any  comments  or  suggestions  received 
during  that  review,  have  been 
addressed. 

Since  this  notice  does  not  impose  any 
requirements,  and  instead  seeks 
comments  and  suggestions  for  the 
Agency  to  consider  in  developing  its 
approach  for  selecting  the  first  group  of 
chemicals  to  be  screened  in  the 
Agency's  EDSP.  the  various  other 
review  requirements  that  apply  when  an 
agency  imposes  requirements  do  not 
apply  to  this  notice.  As  a  part  of  your 
comments  on  this  document,  however, 
you  may  include  any  comments  or 
information  that  would  facilitate  the 
Agency's  consideration  of  approaches 
for  selecting  the  first  group  of  chemicals 
to  be  screened  in  the  Agency's  EDSP, 


including  but  not  limited  to  potential 
impacts  on  small  entities  covered  by  the 
Regulatory  Flexibility  Act  (RFA)  (s' 
use  601  et  spq).  the  availabilitv'  of 
voluntary  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113,  .section  12(d)  (15  U.S.C.  272  note), 
and  potential  paperwork  burden  and 
costs,  as  well  as  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques,  related  to  the 
collection  of  this  information  as 
described  bv  the  Paperwork  Reduction 
Act  (PRA)  (44  U.S.C.  3501  et  seq.).  The 
Agency  will  consider  such  comments 
during  the  development  of  the  approach 
and  will  take  appropriate  steps  to 
address  any  applicable  requirements. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Endocrine  disruptors.  Pesticides  and 

pests. 

Dated:  December  23.  2002. 
Stephen  L.  Johnson, 
Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

[FR  Doc.  02-32853  Filed  12-24-02;  11:49 

am] 
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State  Program  Requirements: 
Approval  of  Application  by  Arizona  To 
Administer  the  National  Pollutant 
Discharge  Elimination  System 
(NPDES)  Program;  Arizona 

agency:  Knyiriinnien.tril  iVulection' 
.■\t;en(  \  lEFA) 
action:  Notice. 

summary:  On  December  5,  2002.  the 
Regional  Administrator  for  the 
Enyironmental  Protection  Agency. 
Region  IX  (i]PA).  approved  the 
applu  alion  by  the  State  of  Arizona  to 
administer  and  enforce  the  Arizona 
Pollutant  Disc  harge  Elimination  System 
(AZFDESJ  Pn;)gram,  for  all  areas  within 
the  State,  other  than  Indian  country. 
The  authority  to  approve  State  programs 
is  provided  to  EPA  in  section  402(b)  of 
the  Clean  Water  Act  (CWA).  The  State 
will  administer  the  approved  program 
through  the  Arizona  Department  of 
Environmental  Quality  (ADEQJ,  subject 
to  continuing  EPA  oversight  and 
enforcement  authority,  in  place  of  the 
National  Pollutant  Discharge 


Elimination  System  (NPDES)  program 
previously  administered  by  EPA  in 
Arizona.  "The  program  is  a  partial 
progreun  to  the  extent  described  in  the 
section  of  this  Notice  entitled  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  program  "Scope  of  the 
AZPDES  Program."  In  making  its 
decision,  EPA  considered  and  addressed 
all  comments  and  issues  raised  during 
the  public  comment  period. 
DATES:  Pursuant  to  40  CFR  123.61(c). 
the  AZPDES  program  was  approved  and 
became  effect    •        December  5,  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Mitchell.  USEPA  Region  IX 
(WTR-5).  75  Hawthorne  Street.  San 
Francisco.  CA.  94105,  (415)  972-3508  or 
Chris  Varga.  Federal  Permits  Unit. 
Arizona  Department  of  Environmental 
Qualitv,  1110  W,  Washington  St., 
Phoenix.  AZ.  85007,  (602)  771-4665. 
Part  of  the  State's  program  submission 
and  supporting  documentation  is 
available  electronically  at  the  following 
Internet  address:  http:// 
wviTw.adeq.state.az. us/environ/water/ 

,1   Ut^l 


permit': '^p^pr 
SUPPLEMENTARY  INFORMATION:  Arizona's 
application  was  described  in  the 
Federal  Register  (67  FR  49916)  on 
August  1 ,  2002,  in  which  EPA  requested 
comments.  Notice  of  Arizona's 
application  was  published  in  the 
Arizona  Republic  on  August  13,  2002.  A 
public  hearing  on  the  application  was 
held  on  September  4,  2002.  in  Phoenix, 
AZ. 

Section  402  (c)(1)  of  the  CWA 
provides  that  ninety  days  after  a  State 
has  submitted  an  application  to 
administer  the  NPDES  program.  EPA's 
authority  to  issue  such  permits  is 
suspended  unless  EPA  disapproves  or 
approves  the  State's  application.  40  CFR 
123.21(b)(1).  This  ninety  day  statutor>' 
review  period  ended  on  October  8. 
2002.  However,  because  of  the  many 
complex  issues  that  were  raised  with 
respect  to  the  State's  program  and  the 
need  to  address  them  in  a 
comprehensive  manner,  EPA  was 
unable  to  make  a  final  decision  by 
October  8.  2002.  Thus.  EPA  suspended 
issuance  of  NPDES  permits  in  Arizona 
on  October  8,  2002.  However,  failure  to 
make  a  decision  by  the  October  8,  2002 
deadline  did  not  mean  that  the  State 
automatically  gained  NPDES  authority. 
It  is  EPA's  interpretation  that  a  State 
agency  does  not  gain  NPDES  authority 
unless  and  until  EPA  approves  the  State 
program,  consistent  with  CWA  section 
402(b)  and  40  CFR  123.1.  As  of 
December  5.  2002.  the  ADEQ  is  now 
authorized  to  issue  AZPDES  permits 
under  the  CWA  in  all  areas  within  the 
State,  except  for  in  Indian  country. 


•It)  U) 


t  .'(i. 


K.-ist.i    Vol    67,  No.  250/Mondav.  December  30,  2002/Notices 


\     N,  .!jir  Mf  Ihi'    \/t'l  II  "^  i'nii.;i  am 

The  AZPDES  program  »s  a  partial 
program  which  conforms  to  the 
roqumiments  of  section  402(n)(3)  of  the 
CWA.  Specifically.  Arizona  is  being 
approved  to  administer  b<Jth  the  NPDES 
permit  program  covering  point  source 
dischargers  f.)  State  waters  and  the 
pretreatment  program  covering 
industrial  sources  discharging  to 
publicly  owned  treatment  works. 

Pursuant  to  CWA  section  402(d).  in 
specified  circumstances  EPA  retains  the 
right  to  object  to  AZPDES  permits 
proposed  by  ADEQ.  and  if  the 
objections  are  not  resolved,  to  issue  the 
permits  itself.  EPA  also  will  retain 
jurisdiction  over  all  NPDES  permits  it 
has  issued  in  Arizona  until  ADEQ 
reissues  them  as  AZPDES  permits. 
Finally.  EPA  and  State  have  agreed  that 
EPA  may  retain  permitting  authority  in 
certain  limited  circumstances,  as  set 
forth  in  the  Memorandum  of  Agreement 
between  EPA  and  ADEQ. 

As  part  of  operating  the  approved 
program.  ADEQ  generally  will  have  the 
lead  responsibility  for  enforcement. 
However.  EPA  will  retains  its  full 
statutory  enforcement  authorities  under 
CWA  sections  308.  309.  402(i)  and  504. 
Thus,  EPA  may  continue  to  bring 
federal  enforcement  action  under  the 
CWA  in  response  to  any  violation  of  the 
CWA,  as  appropriate.  In  particular,  if 
EPA  determines  that  the  State  has  not 
taken  timely  and/or  appropriate 
enforcement  action  against  a  violator  in 
Arizona,  EPA  may  take  its  own 
pnfnrrement  action. 

H    I'uhlii    (  ijiiiiui'iits 

The  EPA  received  numerous  public 
comments  concerning  the  Arizona 
program. 

Several  commenters  urged  the  EPA  to 
approve  the  State's  program.  The  EPA 
agrees  that  the  State  program  should  be 
approved  at  this  time  outside  Indian 
country. 

Several  commenters  were  concerned 
about  impacts  on  endangered  species 
and  historic  properties  associated  with 
EPA's  approval  of  the  AZPDES  program. 
In  addition,  a  few  commenters  urged 
that  the  EPA  reject  Arizona's  program 
application  on  a  variety  of  grounds. 

All  public  comments  are  addressed  in 
EPA's  Response  to  Comments 
Document,  dated  December  5.  2002.  In 
addition,  EPA  actions  taken  in 
accordance  with  the  requirements  of  the 
Endangered  Species  Act  and  the 
National  Historic  Preservation  Act  are 
described  below  in  Section  C. 


C    (  )thii    \  >-ilrr,il  Statulfs 

Endiiufivrt'd  iipecws  .^ct 

Section  7(a)(2)  of  the  Endangered 
Species  Act  (ESA).  16  U.S.C.  1536(a)(2), 
requires  that  federal  agencies  ensure,  in 
consultation  with  the  United  States  Fish 
&  Wildlife  Service  (FWS)  that  actions 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  listed  threatened  or 
endangered  species  (listed  species)  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat 
designated  for  such  listed  species. 

EPA  consulted  with  the  FWS  under 
section  7(a)(2)  of  the  ESA  regarding  the 
effects  of  the  AZPDES  program  approval 
on  listed  species  and  designated  critical 
habitat.  On  December  3.  2002,  the 
Service  issued  a  biological  opinion 
concluding  that  EPA's  approval  of 
Arizona's  NPDES  application  is  not 
likely  to  jeopardize  the  continued 
existence  of  listed  threatened  or 
endangered  species  or  result  in  the 
destruction  or  adverse  modification  of 
their  critical  habitat.  In  the  opinion,  the 
F'WS  also  stated  that  it  does  not 
anticipate  that  EPA's  action  will  result 
in  the  incidental  take  of  listed  species. 
Issuance  of  the  biological  opinion  with 
these  findings  concludes  the 
consultation  process  required  by  ESA 
section  7(a)(2)  and  reflects  the  Service's 
agreement  with  EPA  that  the  approval  of 
the  State  program  meets  the  substantive 
requirements  of  the  ESA. 

National  Historic  Preservation  Act 

Section  106  of  the  National  Historic 
Preservation  Act  (NHPA),  16  U.S.C. 
470(0.  requires  Federal  agencies  to  take 
into  account  the  effects  of  their 
undertakings  on  historic  properties  and 
to  provide  the  Advisory  Council  on 
Historic  Preservation  (ACHP)  an 
opportunity  to  comment  on  such 
undertakings.  Under  the  ACHP's 
regulations  (36  CFR  part  800),  the 
Agency  consults  with  the  appropriate 
State  Historic  Preservation  Officer 
(SHPO)  and/or  Tribal  Historic 
Preservation  Officer  on  federal 
undertakings  that  have  the  potential  to 
affect  historic  properties  listed  or 
eligible  for  listing  in  the  National 
Register  of  Historic  Places.  During  EPA's 
review  of  the  Arizona  NPDES 
application.  EPA  engaged  in  discussions 
with  the  Arizona  SHPO  regarding  EPA's 
determination  that  approval  of  the  State 
permitting  program  would  have  no 
effect  on  historic  properties. 

On  August  23.  2002.  EPA  provided 
the  Arizona  SHPO's  Office  with  EPA's 
determination  that  approval  of 
Arizona's  application  would  have  no 
effect  on  historic  properties  in  Arizona. 


As  part  ot  the  coordination  process,  the 
SHPO's  Office  raised  certain  issues 
regarding  approval  of  the  Arizona 
program  for  further  discussions.  By 
letter  dated  September  23,  2002,  the 
SHPO  withdrew  these  issues  for 
consideration  and  informed  EPA  that  it 
was  working  with  ADEQ  to  coordinate 
its  activities  in  the  protection  of 
Arizona's  cultural  resources.  On 
October  18.  2002,  the  SHPO  and  ADEQ 
entered  into  a  Memorandum  of 
Understanding  (MOU)  assuring  the 
SHPO  that  it  would  receive  notices  of 
certain  proposed  permit  actions.  This 
MOU  further  provides  for  coordination 
between  ADEQ  and  the  SHPO  to  resolve 
anv  identified  issues  to  ensure  that 
AZPDES  permits  will  comply  with 
Arizona  water  quality  standards  and 
Arizona  laws  protecting  historic 
properties.  For  those  permits  with  the 
potential  to  adversely  affect  historic 
properties,  ADEQ  and  the  SHPO  agreed 
to  seek  ways  to  avoid,  minimize  or 
mitigate  any  adverse  effects  to  historic 
properties  stemming  from  the  proposed 
permit.  EPA  believes  that  the  agreement 
between  ADEQ  and  the  SHPO  is 
consistent  with  EPA's  determination 
that  approval  of  the  State  permitting 
program  would  have  no  effect  on 
historic  properties. 

Regulatory  Flexibility  Act 

Based  on  General  Counsel  Opinion 
78-7  (April  18,  1978).  EPA  has  long 
considered  a  determination  to  approve 
or  deny  a  State  NPDES  program 
submission  to  constitute  an  adjudication 
because  an  "approval,  "  within  the 
meaning  of  the  APA.  constitutes  a 
"license,"  which,  in  turn,  is  the  product 
-of  an  "adjudication."  For  this  reason, 
the  statutes  ami  Kxt-cutive  Orders  that 
apply  to  ruleinakiug  action  are  not 
applicable  here.  Among  these  are 
provisions  of  the  Regulatory  Flexibility 
Act  (RFA),  5  U.S.C.  601  et  seq  Under 
the  RFA,  whenever  a  Fed<  r.i!  mencv 
proposes  or  promulgates  a  ruin  under 
section  553  of  the  Administrative 
Procedure  Act  (APA),  after  being 
required  by  that  section  or  any  other  law 
to  publish  a  general  notice  of  proposed 
rulemaking,  the  Agency  must  prepare  a 
regulatory  flexibility  analysis  for  the 
rule,  unless  the  Agency  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  the  Agency 
does  not  certify  the  rule,  the  regulatory 
flexibility  analysis  must  describe  and 
assess  the  impact  of  a  rule  on  small 
entities  affected  by  the  rule.  Even  if  the 
NPDES  program  approval  were  a  rule 
subject  to  the  RFA,  the  Agency  would 
certify  that  approval  of  the  State's 
proposed  AZPDES  program  would  not 
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have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
EPA's  action  to  approve  an  NPDES 
program  merely  recognizes  that  the 
necessary  elements  of  an  NPDES 
program  have  already  been  enacted  as  a 
matter  of  State  law;  it  would,  therefore, 
impose  no  additional  obligations  upon 
those  subject  to  the  State's  program. 
Accordingly,  the  Regional 
Administrator  would  certify  that  this 
program,  even  if  a  rule,  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

E.  Notice  of  Decision 

I  hereby  provide  public  notice  that 
EPA  has  taken  final  action  authorizing 
Arizona  to  implement  the  NPDES 
program  in  all  areas  of  the  State  except 
for  Indian  Country. 

Authority:  This  action  is  taken  under  the 
authority  of  section  402  of  the  Clean  Water 
Act  as  amended,  42  U.S.C.  1342. 

Dated:  December  5.  2002. 
Wayne  Nastri, 

Regional  Administrator,  Region  IX. 
[FR  Doc.  02-32907  Filed  12-27-02;  8:45  am] 
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AGENCY 

[FRL-7432-1] 

Notice  of  Tentative  Approval  and 
Solicitation  of  Request  for  a  Public 
Hearing  for  Public  Water  System 
Supervision  Program  Revision  for  the 
Commonwealth  of  Pennsylvania 

agency:  tin  ironmental  Protection 

Agency  (EPA). 

action:  Notice  of  tentative  approval  and 

Solicitation  of  Requests  for  a  Public 

Hearing. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  provision  of  section 
141 3  of  the  Safe  Drinking  Water  Act  as 
amended,  and  the  National  Primary 
Drinking  Water  Regulations 
Implementation  that  the  Commonwealth 
of  Pennsylvania  is  revising  its  approved 
Public  Water  System  Supervision 
Program.  Pennsylvania  has  adopted  an 
Interim  Enhanced  Surface  Water 
Treatment  Rule  (lESWTR)  to  improve 
control  of  microbial  pathogens  in 
drinking  water,  including  specifically 
the  protozoan  Cryptosporidium,  and  a 
Stage  1  Disinfectants/Disinfection 
Byproducts  Rule  (DBPR),  setting  new 
requirements  to  limit  the  formation  of 
chemical  disinfection  byproducts  in 
drinking  water.  EPA  has  determined 
that  these  revisions  are  no  less  stringent 
than  the  corresponding  Federal 


regulations  outside  of  two  minor 
omissions  to  their  regulations.  The  two 
items  concern  turbidity  monitoring 
reporting  requirements  under  lESWTR 
for  systems  that  use  alternative  filtration 
technologies  and  selection  of 
disinfection  byproduct  monitoring 
locations  under  the  DBPR  for  surface 
water  systems  serving  at  least  10,000 
people.  These  omissions  are  being 
addressed  through  an  EPA/ 
Pennsylvania  Department  of 
Environmental  Protection  signed  letter 
agreement  that  includes  required 
interim  actions  to  cover  the  deficiencies 
and  a  schedule  for  correcting  the 
deficiencies.  Therefore,  EPA  has 
decided  to  tentatively  approve  these 
program  revisions.  All  interested  parties 
are  invited  to  submit  written  comments 
on  this  determination  and  may  request 
a  public  hearing. 

DATES:  Comments  or  a  request  for  a 
public  hearing  must  be  submitted  by 
January  29,  2003.  This  determination 
shall  become  effective  on  January  30, 
2003  if  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  and 
if  no  comments  are  received  which 
cause  EPA  to  modify  its  tentative 
approval. 

ADDRESSES:  Comments  or  a  request  for 

a  publu  hearing  must  be  submitted  to 
the  US.  Environmental  Protection 
.\gencv  Region  III,  1650  Arch  Street, 
Philadelphia.  PA  19103-2029.  All 
documents  relating  to  this 
determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
at  the  following  offices: 

•  Drinking  Water  Branch.  Water 
Protection  Division,  U.S.  Environmental 
Protection  Agency  Region  III.  1650  Arch 
Street  Philadelphia.  PA  19103-2029. 

•  Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of 
Water  Supply  and  Wastewater 
Management,  11th  Floor  Rachael  Carson 
State  Office  Building  Harrisburg,  400 
Market  Street,  Harrisburg,  PA  17105- 
8467. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jason  Gambatese,  Drinking  Water 
Branch  (3WP22)  at  the  Philadelphia 
address  given  above;  telephone  (215) 
8-i4-5"5Q  or  fax  f215l  814-2318. 
SUPPLEMENTARY  INFORMATION:  All 
interested  parties  are  invited  to  submit 
written  comments  on  this  determination 
and  may  request  a  public  hearing.  All 
comments  will  be  considered,  and,  if 
necessary,  EPA  will  issue  a  response. 
Frivolous  or  insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 


Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
January  29,  2003,  a  public  hearing  will 
be  held.  A  request  for  public  hearing 
shall  include  the  following:  (1)  The 
name,  address,  and  telephone  number  of 
the  individual,  organization,  or  other 
entity  requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  a  hearing;  and  (3)  the  signature 
of  the  individual  making  the  request;  or, 
if  the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Dated:  December  11,  2002. 
Donald  S.  Welsh, 

Regional  Administrator,  Region  III. 

[FR  Dor  02-32898  Filed  12-27-02;  8:45  am] 


BILLING  CODE   e.5t.C.   V.-   F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1446-DR; 

Guam:  Amendment  No  i  to  Notice  o* 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Territory  of  Guam,  (FEMA-1446-DR), 
dated  December  8,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  December  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-2705  or 
Magda.Ruiz@fema.gov 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
Territory  of  Guam  is  hereby  amended  to 
include  Individual  Assistance  for  The 
Territory  of  Guam  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
December  8,  2002: 

The  Territor>'  of  Guam  for  Individual 
Assistance  (already  designated  for  debris 
removal  (Category  A)  and  emergency 
protective  measures  (Category  B)  under  the 
Public  Assistance  program,  including  direct 
Federal  assistance  at  75  percent  Federal 
funding. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 


'Mb  «2 
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t.ommiinily  Disaster  Luans:  HJ.5J8.  t,ofrt 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA):  83.556.  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83  560  Individual  and  Household  Program- 
Other  Needs.  83. ,544.  Public  Assistance 
Grants;  83.548.  Hazard  Mitigation  Grant 
Program.) 

I  M   \!    Mlbaugh, 

UirvLiur. 

IFR  Doc.  02-32857  Filed  12-27-02;  8:45  am 

BILLING  COOe  671S-02-P 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCV 

f^fMA     '  J-IH    OR] 

North  Carolina    Amendment  No    1  to 
Notice  ol  a  Ma]or  Disaster  Declaration 

Ai.tNCY:  Federal  Emergency 
M.iii.i^jement  Agency  (FEMA). 
ACTION:  Notice. 


summary:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  North  Carolina.  (FEMA-1448- 
DR).  dated  December  12.  2002.  and 
relate*!  determinations. 

FFrECTIVE  OATF-  '^'•■'■"^hl-T  20,  2002. 
fUH  fUHTHtH  INFORMATION  CONTACT: 

Magda  Ruiz.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472, (202)  646-2705  or 

XfdL'dd  Uiiiz&.ffmn  aov. 

suPPLtMtNiAfn   NfoHMATlON:  The  notice 
of  a  major  disaster  dec;laration  for  the 
State  of  North  Carolina  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
December  12,  2002: 

Caldwell.  Davie.  Edge<:ombe.  Johnston, 
Northampton.  Polk.  Warron.  Wayne  and 
Wilson  Counlies  for  Public  Assistance. 

All  counties  in  the  State  of  North  Carolina, 
including  the  Cherokee  Indian  Reservation, 
are  eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  Hit  5.37, 
(Community  Disaster  Loans;  83.538,  Cora 
Brown  Funil  Program;  83.539,  Crisis 
C^ounseling;  83.540.  I3isasler  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.5(i0  Individual  and  Household  Program- 
Other  Needs,  83.544.  Public  Assistance 


Grant.s.  83.548.  Hazard  Mitigatiun  Giant 
Pmgram  ) 

|.M    \l      MIti.iuKh. 

Director. 

|FR  Doc  02-32858  Filed  12-27-02;  8:45  am] 

BIUJNO  COOC  671»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA    U48  or; 

North  Carolina.  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
\Liiiagement  Agency  (FEMA). 

ACTION:  Notice. 


summary:  This  is  a  notice  of  the 
Presidential  declaration'of  a  major 
disaster  for  the  State  of  North  Carolina 
(FEMA-1448-DR).  dated  December  12, 
2002,  and  related  determinations. 

EFrPCTTVE  DATE-  I"l<'rt-;r^..-  '   '     •"102. 
i-OH  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-2705  or 

Kfiio/in  n]i\7i'ffTU(i  I'nv 

SUPPLEMENTARY   INFORMATION:   Notice  IS 

hereby  given  that,  in  a  letter  dated 
December  12.  2002.  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act.  42  U.S.C.  5121-5206 
(the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Stale  of  North  Cjirolina 
resulting  from  a  severe  ice  storm  on 
December  4-6,  2002.  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121-5206  (the  Stafford  Act). 

I.  therefore,  de<:lare  that  such  a  major  . 
disaster  exists  in  the  Stale  of  North  Carolina. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allot:ate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistanc.e  and  Hazard  Mitigation  in  the 
designated  areas,  and  any  other  forms  of 
assistance  under  the  Stafford  At:l  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  At:t  for  Public  Assistance 
and  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs.  If  Other 
Needs  Assistance  under  Se<:tion  408  of  the 
Stafford  Act  is  later  requested  and  warranted. 
Federal  funds  provided  under  that  jirogram 
will  also  be  limited  to  75  percent  of  the  total 
eligible  costs. 


lurtlier.  you  are  autnorizeu  lo  maKc 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  thdt  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Michael  Bolch  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

1  do  hereby  determine  the  following 
areas  of  the  State  of  North  Carolina  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

Alamance.  Alexander.  Anson.  Burke, 
Cabarrus,  Catawba,  Chatham,  Cleveland, 
Davidson,  Durham,  Franklin,  Gaston, 
Granville,  Guilford,  Halifax.  Harnett.  Iredell. 
Lee.  Lincoln,  McDowell,  Met;hlenburg, 
Montgomery.  Moore,  Nash,  Orange,  Person. 
Randolph.  Rowan.  Rutherford,  Stanly,  Union, 
Vance,  and  Wake  Counties  for  Public 
A.ssistance. 

Alamance.  Alexander.  Anson,  Burke, 
Cabarrus.  Caldwell,  Catawba,  Chatham. 
Cleveland.  Davidson,  Durham.  Edgecombe. 
Forsyth.  Franklin,  Gaston.  Granville, 
Guilford,  Halifax,  Harnett.  Iredell,  Lee, 
Lincoln,  McDowell,  Mecklenberg, 
Montgomery,  Moore,  Nash,  Orange.  Person. 
Randolph,  Rowan.  Rutherford.  Stanly.  Union, 
Vance,  and  Wake  Counties  are  eligible  to 
apply  for  assistance  under  the  Hazard 
Mitigation  grant  program. 
(The  following  Catalog  of  Federaf  Domestic 
Assistance  Numters  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Cx)un.seling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556.  Fire  Management 
.\ssistanc:e;  83.558.  Individual  and 
Hou.sehold  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs.  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

|oe  M.  Allbaugh, 

Director. 

IFR  Doc.  02-32860  Filed  12-27-02:  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

FEMA    1447    OR] 

Northern  Mariana  Islands:  Major 
Disaster  and  Related  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION;  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of  the 
Northern  Mariana  Islands  (FEMA-1447- 
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[)K  .  ddted  Derember  11.  2002.  and 
rt-irited  determinations 
EFFECTIVE  DATE:  December  11    2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Matjda  Ruiz,  Kespon.^c  and  Re(  (i\('r\ 
Directorate,  F-'ederal  Hnicrgeni  \ 
Management  Agencv.  Wa.shington.  DC 
211472,  1202)  B4ti-2705  or 
Maiidu  Hin7-*^ff'ma.e,ov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 

tiiTt'ln  given  that,  in  a  letter  dated 
D.M  ember  11,  2002,  the  President 
dei  iao'd  ,1  rna|or  disaster  under  the 
auttii.iiu  m!  th^^  Robert  T  Stafford 
Di^.i-'tfi  Ft'lu-f  and  Emergency 
AsM-taui  .■  Act.  42  U.S.C.  5121-5206 
(th>  Maftord  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of  the 
Northern  Mariana  Islands,  resulting  from 
Super  Typhoon  Pongsona  on  December  8, 
2002,  and  continuing,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act.  42  U.S.C.  5121-5206  (the  Stafford  Act). 
I,  therefore,  declare  that  such  a  major  disaster 
exists  in  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  a- 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  assistance 
for  debris  removal  and  emergency  protective 
measures  (Categories  A  and  B)  under  Public 
Assistance,  includmg  direct  Federal 
assistance,  in  the  designated  areas.  Hazard 
Mitigation  throughout  the  Commonwealth, 
and  any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate 
subject  to  completion  of  Preliminary  Damage 
Assessments.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
and  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs.  If 
Individual  Assistance  is  later  requested  and 
warranted.  Federal  funds  provided  under  the 
Individuals  and  Households  Program  will 
also  be  limited  to  75  percent  of  the  total 
eligible  costs.  You  are  authorized  to  make 
adjustments  as  warranted  to  the  non-Federal 
cost  shares  as  provided  under  the  Insular 
Areas  Act,  48  U.S.C.  1469a{d). 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148.  I 
hereby  appoint  David  Fukutomi  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
area  of  the  Commonwealth  of  the 
Northern  Mariana  Islands  to  have  been 


affected  adversely  by  this  declared 
major  disaster: 

island  of  Rota  for  debris  removal  and 
emergency  protective  measures  (Categories  A 
and  B)  under  the  Public  Assistance  program. 

All  areas  within  the  Commonwealth 
of  the  Northern  Mariana  Islands  are 

■  eligible  to  apply  for  assistance  under  the 

Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556.  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544.  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Joe  M.  Allbauuh 
Director. 
IFR  Doc.  02-32859  Filed  12-27-02;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1444-DR] 

Ohio;  Amendment  No  2  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  F-ederal  Emergency 
.Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 

of  a  major  disaster  declaration  for  the 
State  of  Ohio,  (FEMA-1444-DR).  dated 
November  18,  2002,  and  related 

determinations. 

EFFECTIVE  DATE:  December  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-27"o5  or 
Masda.Ruiz@feina.uov. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Ohio  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  18,  2002: 

The  counties  of  Ashland,  Auglaize. 
Coshocton,  Franklin,  Henry,  Huron,  Lorain, 
Medina,  Sandusky,  Union.  Wayne  and  Wood 
for  Individual  Assistance. 
(The  following  Catalog  of  F"ederal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 


Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544.  Public  Assistance 
Grants;  83.548.  Hazard  Mitigation  Grant 
Program ,  1 

)oe  M.  Allbaugh, 

Dirertor. 

[PR  Doc.  02-32856  Filed  12-27-02;  8:45  am] 

BILLIMG  CODE  671fr-02-* 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-143&-DR] 

Texas:  Amendment  No  6  to  Notice  o^ 
a  Major  Disaster  Declaratior 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Texas,  (FEMA-1439-DR),  dated 
November  5,  2002,  and  related 
determinations. 

EFFECTIVE  DATE   December  16,  2002. 

FOR  FURTHER   NPORWA-'tON  CONTACT: 
Magda  Ruiz,  ;,Ltf,.....,i  and  Recovery^ 
Directorate,  Federal  Emergency 
Management  Agencv.  Washington,  DC 
20472,  (202)  646-2705  or 
Magda. Ruiz@fema  .gov. 

suPPLEMENTARv  i^ccR^« ATION:  The  notice 
of  a  major  aisasier  aeciaration  for  the 
State  of  Texas  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  5,  2002: 

Walker  County  for  Individual 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556.  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing:  83.559.  Individual  and 
Household  Disaster  Housing  Operations: 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 


^•HiH 
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Crants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

|oe  M.  Allbaugh, 

Director 

iFR  Doc.  02-32855  Filed  12-27-02;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Federal  Radiological  Preparedness 
Coordinating  Committee  Meeting 

AGtNCv:  Federal  Emergency 
Management  Agency  (FEMA) 
action:  Notice. 

summary:  The  Federal  Radiological 
I'll  iiii.dness  Coordinating  Committee 
(FRPCC)  advises  the  public  that  the 
FRPCC  will  meet  on  January  28,  2003  in 
Washington,  DC. 
L  ATES:  The  meeting  will  be  held  on 

iirv  28.  2003.  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
FEMA's  Lobby  Conference  Center,  500  C 
.Street,  .SW  .  Washington.  DC  20472, 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Tenorio.  FEMA,  500  C  Street.  SW., 
Washington,  DC  20472,  telephone  (202) 
B46-2870:  fax  (202)  646^321;  or  e-mail 
pat.tf^noho@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The  role 
iiKJ  functions  of  the  FRPCC  are 
described  in  44  CFR  351.10(a)  and 
J51. 11(a).  The  Agenda  for  the  upcoming 
FRPCC  meeting  is  expet;ted  to  include: 
(1)  Introductions,  (2)  reports  from 
FRPCC  subcommittees,  (3)  old  and  new 
business,  and  (4)  business  from  the 
floor. 

The  meeting  is  open  to  the  public, 
subject  to  the  availability  of  space. 
Reasonable  provision  will  be  made,  if 
time  permits,  for  oral  statements  from 
the  public  of  not  more  than  five  minutes 
in  length.  Any  member  of  the  public 
who  wishes  to  make  an  oral  statement 
at  the  January  28.  2003,  FRPCC  meeting 
should  request  time,  in  writing,  from  W. 
Craig  Conklin,  FRPCC  Chair,  FEMA.  500 
C  Street,  SW.,  Washington,  DC  20472. 
The  request  should  be  received  at  least 
five  business  days  before  the  meeting. 
Any  member  of  the  public  who  wishes 
to  file  a  written  statement  with  the 
FRPCC  should  mail  the  statement  to: 
Federal  Radiological  Preparedness 
Coordinating  Committee,  c/o  Pat 
Tenorio,  FEMA,  500  C  Street,  SW.. 
Washington.  DC  20472. 


Dated:  De<:ember  18,  2002. 
W.  Craig  Conklin. 

Dirvctor.  Technological  Services  Division, 
Office  of  National  Prepandness.  Federal 
Emergency  Management  Agency.  Chair. 
Federal  Radiological  Preparedness 
Coordinating  Committee. 
(FR  rVx    02-328.54  Filed  12-27-02;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Change  m  Bank  Control  Notices, 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  ofthe  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
ofthe  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
10  20(11 

A     lti|i!.il   Krsrivc  H.ink  ii!  k.iii'-.i^ 
City  l^usau  z.uuraut.  .vbsistaiu  \  n  <• 
President)  925  Grand  Avenue.  Kansas 
Citv.  Missouri  64198-0001: 

/  Alan  /.  Ehckson.  North  Platte, 
Nebraska,  and  Ronald  I.  Erickson, 
Scottsbluff,  Nebraska:  to  acquire  control 
of  NebraskaLand  Financial  Services, 
Inc..  York.  Nebraska,  and  thereby 
indirectly  acquire  voting  shares  of 
NebraskaLand  National  Bank,  North 
Platte,  Nebraska. 

Board  of  Ciovernors  of  the  Federal  Reserve 
•System.  Dei  ember  23.  2002. 
lennifer  |.  )ohnson, 
Secretary  ofthe  Board. 
IFR  D.X-  02-32830  Filed  12-27-02;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Formations  of   Acquisitions  by   and 
Mergers  of  Bank  Holding  Companies 

The  cunipaiiies  listed  in  this  notice 
have  applied  to  the  Board  for  approval. 


pursuant  to  the  Brink  tl      iing  Company 
Act  of  1956(12  U..S.L,    ItiAl  etseq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  ofthe 
nonbanking  company  complies  with  the 
standards  in  section  4  ofthe  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  22. 
2003. 

A.  Federal  Reserve  H.mk  of  Cleveland 
(Stephen  J.  Ong.  Vice  1  ,.  ;,.vient)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  First  Southern  Bancorp.  Inc..  and 
First  Southern  Acquisition  Corp..  both 
of  Stanford,  Kentucky;  to  acquire  100 
percent  of  the  voting  shares  of  South 
Central  Bancshares,  Inc.,  Russellville, 
Kentucky,  and  thereby  indirectly 
acquire  Citizens  National  Bank, 
Russellville.  Kentucky;  First  Bank  and 
Trust  Company.  Princeton.  Kentucky; 
and  Citizens  State  Bank.  WickJiffe. 
Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  23,  2002. 
lennifer  |.  Johnson, 
Secretary  ofthe  Board. 
IFR  Dot    02-32829  Filed  12-27-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Citizens  Advisory  Committee  on  Public 
Health  Service  (PHS)  Activities  and 
Research  at  Department  of  Energy 
(DOE)  Sites:  Oak  Ridge  Reservation 
Health  Effects  Sut>committee. 

In  ri((:ordance  with  section  10(a)(2)  of 
the  Federal  Advisor*-  Committee  Act 
(Pub.  L  92-463).  the  Agency  for  Toxic 
Suhstanc:('s  and  Disease  Registrs' 
iA  I  hUK)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee  on 
PHS  Activities  and  Research  at  DOE  Sites: 
Oak  Ridge  Reservation  Health  Effects 
Subcommittee  (ORRHES). 

Time  and  Date:  12  p.m.-8  p.m.,  February 
10,  2003. 

Place:  YWCA  of  Oak  Ridge,  1660  Oak 
Ridge  Turnpike,  Oak  Ridge.  Tennessee, 
"*    37830.  Telephone:  (865)  482-9922. 

Sfofus;  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  100  people. 

Background:  A  Memorandum  of 
Understanding  (MOU)  signed  in  October 
1990  and  renewed  in  September  2000 
between  ATSDR  and  DOE  delineates  the 
responsibilities  and  procedures  for  ATSDR"s 
public  health  activities  at  DOE  sites  required 
under  sections  104.  105,  107,  and  120  of  the 
Comprehensive  Environmental  Response. 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  fjom  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles.  In 
addition,  under  an  MOU  signed  in  December 
1990  with  DOE  and  replaced  by  an  MOU 
signed  in  2000,  the  Department  of  Health  and 
Human  Services  (HHS)  has  been  given  the 
responsibility  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
DOE  facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from  non- 
nuclear  energy  production  and  use.  HHS  has 
delegated  program  responsibility  to  CDC. 

Purpose:  This  subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director.  CDC.  and  the  Administrator. 
ATSDR,  pertaining  to  CDCs  and  ATSDRs 
public  health  activities  and  research  at  this 
DOE  site.  Activities  shall  focus  on  providing 
the  public  with  a  vehicle  to  express  concerns 
and  provide  advice  and  recommendations  to 
CDC  and  ATSDR.  The  purpose  of  this 
meeting  is  to  receive  updates  from  ATSDR 
and  CdC,  and  to  address  other  issues  and 
topics,  as  necessary. 


Matters  to  be  Discussed:  The  agenda 
includes  a  discussion  ofthe  public  health 
assessment,  updates  from  the  Public  Health 
Assessment,  Health  Needs  Assessment, 
Guidelines  and  Procedures.  Agenda,  and 
Communications  and  Outreach  Workgroups. 
Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  La 
Freta  Dalton.  Designated  Federal  Official,  or 
Marilyn  Palmer,  Committee  Management 
Specialist,  Division  of  Health  Assessment 
and  Consultation,  ATSDR,  1600  Clifton  Road. 
NE.,  M/S  E-32,  Atlanta,  Georgia  30333. 
telephone  l-888-42-ATSDR(28737),  fax  404/ 
498-1744. 

The  Director.  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Datpd:  December  20.  2002. 

Alvin  Hall, 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CE>C). 

[FR  Doc.  02-32863  Filed  12-27-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  tor  Disease  Control  and 
Prevention 

[60Day-03-3l] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  ofthe 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessar\'  for  the  proper  performance 
ofthe  functions  ofthe  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 


or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Proposed  Project: 
Work-Related  Stress  Among  Coal 
Miners — NEW — The  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC). 

Work-related  stress  appears  to 
increase  the  risk  of  atherosclerotic  heart 
disease,  musculoskeletal  disorders  such 
as  back  pain  and  carpal  tunnel 
syndrome,  and  clinical  depression.  The 
mechanism  by  which  stress  increases 
the  risk  of  chronic  disease  states  is 
unknown,  but  it  is  thought  to  involve 
abnormal  commujiication  between  the 
brain  and  the  endocrine  system. 
Dysfunction  of  this  commiuiication 
system,  called  the  Hypothalamic- 
Pituitary- Adrenal  (HPA)  axis,  is  found 
in  a  number  of  chronic  diseases, 
including  coronary  heart  disease, 
diabetes,  and  rheumatoid  arthritis.  In  a 
healthy  individual,  there  is  flexible 
communication  between  the 
hypothalamus  and  pituitary,  both 
located  in  the  brain,  and  the  adrenal 
gland,  located  above  the  kidneys.  When 
stresses  occur  throughout  the  day, 
Cortisol  is  released  from  the  adrenal 
gland  in  response  to  signals  from  the 
brain.  Cortisol  prepares  the  body  to 
respond  to  stress,  after  which  Cortisol 
levels  return  to  normal.  Chronic  stress, 
with  protracted  or  repeated  challenge  to 
the  HPA  axis,  may  lead  to  inappropriate 
levels  of  Cortisol,  further  decline  of  HPA 
axis  function,  and  increased  risk  of 
chronic  disease. 

This  study  will  investigate  the 
relationship  between  workplace  stress 
and  function  ofthe  HPA  axis  among  a 
sample  population  of  coal  miners.  Coal 
miners  experience  a  number  of  work- 
related  stresses  such  as  long  hours  of 
work,  heavy  w'orkloads,  shift  work,  and 
concerns  about  stability  of  employment. 
Miners  will  be  asked  to  complete  a  25- 
minute  survey  which  asks  about 
traditional  job  stressors  including  shift 
schedule  and  rotation,  workload,  and 
degree  of  control  over  work.  The  survey 
also  addresses  stressors  not  typically 
examined  in  work  stress  surveys 
including  time  spent  in  second  jobs, 
commuting  time  to  work,  and 
responsibilities  for  care  of  children  and 
the  elderly. 

Function  of  the  HPA  axis  will  be 
assessed  by  obtaining  a  series  of  Cortisol 
samples  from  subjects  right  after  they 
wake  up  in  the  morning.  Recent  studies 
have  shown  that  the  response  of  Cortisol 
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to  awakening,  measured  in  saliva,  serves 
as  a  good  marker  of  HPA  axis  function. 
Miners  will  be  asked  to  obtain  saliva 
samples  at  home  and  send  them  to  the 
NIOSH  Morgantown  laboratory  for 
analysis. 


Analyses  will  examine  the 
relationship  between  the  Cortisol 
response  to  awakening,  an  indicator  of 
HPA  axis  function,  and  measures  of 
workplace  stress.  Data  collected  in  this 
study  will  help  NIOSH  determine  if 


workplace  stress  results  in  HPA  axis 
dysfunction,  which  has  been  linked  to 
a  number  of  chronic  disease  conditions. 
There  will  be  no  costs  to  respondents. 


Respondents 


Coal  Miners 

Total 


No  of  re- 
spondents 


500 


500 


No  of  re- 
sponses per 
respondent 


1 


Average  txjr- 

den  per  re- 

sporxjent  (In 

hours) 


25/60 


25/60 


Total  burden 
(in  tnrs.) 


206 


208 


DatoH   r>ecember  23.  2002. 

ii.hn   K     Miiore, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
|FR  Do(    02-32959  Filed  12-27-02:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  tor  Disease  Control  and 
Prevention 

Agency  Forms  Underqoinq  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
r(K|uests.  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC.  Desk  Officer.  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235. 
Washington.  DC  20503.  Written 


comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Children's 
Longitudinal  Development  Study.  OMB 
No.  0920-0450 — Revision— National 
Center  for  Birth  Defects  and 
Developmental  Disabilities  (NCBDDD). 
Centers  for  Disease  Control  and 
Prevention  (CDC).  CDC  developed  the 
Children's  Longitudinal  Development 
Study  to  investigate  etiologic  factors  for 
select  developmental  disabilities.  Since 
1991.  surveillance  of  children  aged 
three  to  ten  years  who  have  one  or  more 
select  developmental  disabilities 
(cerebral  palsy,  mental  retardation, 
hearing  loss,  and  vision  impairment) 
has  been  conducted  in  the  five-county 
Atlanta  metropolitan  area  through  CDC 
Metropolitan  Atlanta  Developmental 
Disabilities  Surveillance  Program 
(MADDSP). 

MADDSP  has  identified  children  with 
developmental  disabilities  primarily 
through  the  special  education  programs 
of  the  public  schools  in  those  five 
counties.  Recently,  the  Metropolitan 
Atlanta  Developmental  Disabilities 
Surveillance  Program  has  been 
expanded  to  identify-  children  with 
cerebral  palsy  at  younger  ages  through 
a  broader  array  of  medical  faciUties 


Survey  tnstruments 


Mottwrs: 

Contact  Calls    

Scheduling  Calls 

Telephone  Interview  

Photography/Anthropometry 


where  diagnostic  evaluations  are 
performed,  and  autism  has  been 
included  as  one  of  the  developmental 
disabilities. 

CDC  National  Center  for  Birth  Defects 
and  Developmental  Disabilities 
Children's  Longitudinal  Development 
Study  is  an  ongoing  case-control  study 
that  will  serve  as  an  instrument  to 
annually.  (1)  contact  parents  of  all 
children  (1000  children)  with  any  of  the 
five  developmental  disabilities  who  are 
newly  identified  in  the  surveillance 
database  and  who  were  born  in  the 
metro  Atlanta  area;  (2)  contact  parents 
of  500  children  to  request  access  to 
labor  and  delivery,  maternal,  and 
prenatal  records:  and  (3)  conduct 
telephone  interviews  with  mothers  of 
children  with  cerebral  palsy  or  autism. 
The  interviews  will  supply  additional 
risk  factor  information  relating  to  the 
mothers'  medical  and  reproductive 
histories,  prenatal  behaviors  and 
exposures,  and  family  histories  of 
developmental  problems.  Additionally, 
photographs  and  head  circumference 
measurements  of  children  will  be 
included  in  the  interview  sample. 

The  annual  burden  hours  are 
estimated  to  be  1,625. 


No  of  re- 
sponses/re- 
sporxjents 


Avg  burden/ 

response  (in 

hrs.) 


20/60 
20/60 
90/60 
45/60 
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Dated:  December  23.  2002. 
John  R.  Moore, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  02-123,58  Filed  12-27-02;  8:45  am] 
BtUMO  COOE  4163-16-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Vacclrte  Advisory  Committee, 
Subcommittee  on  Future  Vaccines, 
Subcommittee  on  Immunization 
Coverage,  and  Subcommittee  on 
Vaccine  Safety  and  Communication 
Meetings 

!n  a<  ( ()rdanc:e  with  section  10(a)(2)  of 
the  P't'deral  .advisory'  Committee  .*vct 
(Pub.  L.  92-4h:^),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Federal 
advisory  committee  meetings. 

Name:  National  Vaccine  Advisory 
Committee  (NVAC). 

Times  and  Dates:  9  a.m.-5  p.m.,  February 
4   200;f  830  am  -3  p.m..  February  5,  2003. 

Place:  Hubert  H.  Humphrey  Building, 
Room  705 A,  200  Independence  Avenue,  SVV 
Washington.  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available 

Notice  In  the  interest  of  secunt\ .  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H 
Humphrev  Building  by  non-governineni 
employees.  Thus,  persons  without  a 
government  identification  card  should  plan 
to  arrive  at  the  building  each  dav  either 
between  8  a.m.  and  8:30  a.m  or  12  30  p  m 
and  1  p.m   Entrance  to  the  meeting  at  other 
times  during  the  dav  canno!  be  assured 

Purpose:  This  committee  advises  and 
makes  recommendations  to  the  Director  of 
the  National  Vaccine  Program  on  matters 
related  to  the  Program  responsibilities. 

Matters  to  be  Discussed  .^genda  items  will 
include:  a  report  from  the  National  Vaccine 
Program  Office  (NVPO)  and  the  Interagency 
Vaccine  Workgroup;  a  refwrt  from  the 
Assistant  Secretary  for  Health;  a  discussion 
of  homeland  security  and  the  role  of 
vaccines;  an  update  on  the  status  of  the 
smallpox  vaccination  program;  an  update  on 
vaccine  supply:  an  update  on  compensation 
for  vaccine  administration:  Centers  for 
Medicare  and  Medicaid  Services  Ruling;  a 
report  from  the  NVAC  Worlcgroup  on  Public 
Health  Options  for  Implementing 
Immunization  Requirements;  a  report  from 
the  Institute  of  Medicine  (lOM)  regarding 
SV— 40;  a  discussion  of  the  Department  of 
Health  and  Human  Services  global  health 
agenda:  an  update  on  polio  eradication  and 
polio  laboratory  containment;  a  discussion  of 
the  Homeland  Security  Act;  reports  from  the 
Vaccine  Safety  and  Communication 
Suticommittee,  Immunization  Coverage 
Subcommittee,  and  the  Future  Vaccines 


Subcommittee;  and.  reports  from  the 
Advisory  Commission  on  Childhood 
Vaccines/Division  of  Vaccine  Injury 
Compensation,  Vaccine  Related  Biological 
Products  Advisory  Committee/Food  and 
Drug  Administration.  Advisory  Committee 
on  Immunization  Practices/National 
Immunization  Program/National  Center  for 
Infectious  Diseases. 

Name:  Subcommittee  on  Future  Vaccines. 

Time  and  Date:  3:15  p.m. -5  p.m.,  February 
4.  2003. 

Place:  Hubert  H.  Humphrey  Building. 
Room  405,^.  200  Independence  Avenue.  SW., 
Washington.  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  develops 
policy  options  and  guides  national  activities 
that  lead  to  accelerated  development, 
licensure,  and  the  best  use  of  new  vaccines 
in  the  simplest  possible  immunization 
SI  hedules. 

Matters  to  be  Discussed:  Agenda  items 
include  an  update  on  planning  for  a 
work-shop  on  Pneumococcal  Disease 
Prevention  in  Adults:  discussion  of  pertussis 
vaccine  strategies:  and,  a  discussion  of  future 
vaccine  technologies. 

Name:  Subcommittee  on  Immunization 
Coverage. 

Time  and  Date:  3:15  p.m.-5  p.m.,  February 

4.  2003 

Place:  Hub)ert  H.  Humphrey  Building, 
Room  705 A,  200  Independence  Avenue,  SW 
Washington.  DC  20201. 

Status  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose  This  subcommittee  will  identify 
and  propose  solutions  that  provide  a 
multifaceted  and  holistic  approach  to 
reducing  barriers  that  result  in  low 
immunization  coverage  for  children. 

Matters  to  be  Discussed:  Agenda  items  will 
include  an  update  on  Publication  of  Adult 
and  Pediatru   Standards,  presentation  of  the 
draft  report  from  the  Worltgroup  on  Public 
Health  Options  for  implementing 
Immunization  Recommendations,  an  update 
on  the  status  of  the  lOM  report  on  vaccine 
financing;  a  discussion  of  creative  methods 
for  funding  immunization  registries;  a  review 
of  adolescent  coverage  rates,  and.  areas  of 
focus  for  unmet  needs  funding. 

Name  Subcommittee  on  Vaccine  Safety 
and  Communication. 

Time  and  Date:  3:15  p.m. -5  p.m.,  February 
4,  2003 

Place:  Hubert  H.  Humphrey  Building. 
Room  425 A.  200  Independence  Avenue.  SW., 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  reviews  issues 
relevant  to  vaccine  safety  and  adverse 
reactions  to  vaccines. 

Matters  to  be  Discussed:  Items  to  be 
discussed  include  a  report  from  the  lOM 
Vaccine  Safety  Review  Committee  on  future 
activities  and  risk  communication 
recommendations;  a  follow-up  of  the  NVPO 
Risk  Communication  Workshop;  and,  a 
discussion  of  the  smallpox  vaccine 
communication  plan. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 


Contact  Person  for  More  Information: 
Gloria  Sagar.  Committee  Management 
Specialist,  NVTO,  CDC,  4700  Buford 
Highway  M/S  K-77.  Chamblee.  Georgia 
30341.  telephone  770/488-2040 

The  Director.  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Fednvl  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  December  20.  2002. 
Alvin  Hall, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Pivvention  (CDC). 
(FR  Doc.  02-32864  Filed  12-27-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No  Q2H-(X7T 

AgerKy  Information  Coliectton 
Activities:  Proposed  Collection: 
Comment  Request:  Emerger>cy 
Medical  Device  Shortage  Prograrm 
Survey 

AGENCY:  Food  and  Drue  .^administration, 

act»on:  Notice. 

summary:  The  Food  and  Drug 

Adnnni^trafion  (FDA)  is  aimouiEK:i£kg  an 
o).}    rtu!,it\  for  public  comment  on  the 
prupciSHii  :  (  ,;f>(  *inn  of  certain 
Hiiuniidtivri  L'\  tne  agency,  L'nde;  th«- 
Papervyork  Reduction  Act  of  1995  (the 
PRIm,  Federal  agencies  art-  require-d  \c 
publish  notice  in  the  Federal  Rej^ster 
concerning  each  propo'~f-n  i    lipits    r     ' 
information,  including  tbv,;,  pn  pose*.:; 
reinstatement  of  an  existing  information 
collection,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice  This  notice  solicits  comments  on 
FDA's  emergency  medical  device 
shortage  program  survey.  In  the  Federal 
Register  of  May  22,  2002  {67  FR  36008), 
FDA  published  a  notice  annotmcing 
OMB's  approval  of  this  collection  of 
information  (OMB  control  number 
0910-0491).  Because  this  was  an 
emergency  approval  that  expired  on 
October  31,  2002.  FDA  in  this  notice  is 
following  the  normal  PRA  clearance 
procedures  by  issuing  this  notice. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  Februan,'  28.  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata  .fda  .gov/scripts/oc/ 


<Ui  JH 
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dockets/edockethome.cfm.  Submit 
writton  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brarkHs  in  the 
heading  of  this  d(»cument 
FOR  FURTHER  INFORMATION  CONTACI: 
Pnggy  Robbins  I  Information 

Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857. 

suPPLtMtNTAHY  iNfoHMATtoN:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  membtsrs  of  the 
public  submit  reports,  keep  rtjcords.  or 
provide  information  to  a  third  party. 
Section  3506((:)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  colle<:tion  of 
information  set  forth  in  this  document. 

With  r«?spect  to  the  following 
collection  of  information.  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  ne<;essary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  colleciion  of 
information,  including  the  validity  of 


the  methodology  and  assumptions  used, 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

hmeri^fiii  \  Mt'dn  .il  r)«'\i(  «■  Shurlrftie 
I'rut^r  .im  Sijr\f\  !(  )MK  (  ontml  NumlM'i 
O't !  i>   n4<t  1  !      Ki'inst.itfriiftit 

Under  section  9U3id)(2)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  393(d)(2)).  the  Commissioner 
of  Food  and  Drugs  is  authorized  to 
implement  general  powers  (including 
conducting  research)  to  carry  out 
effectively  FDA's  mission.  Section  510 
of  the  act  (21  U.S.C.  360)  requires  that 
domestic  establishments  engaged  in  the 
manufacture,  preparation,  propagation, 
compounding,  assembly,  or  processing 
of  medical  devices  intended  for  human 
use  and  commercial  distribution  register 
their  establishments  and  list  the  devices 
they  manufacture  with  FDA.  Section 
522  of  the  act  (21  U.S.C.  360(1)) 
authorizes  FDA  to  require 
manufacturers  to  conduct  postmarket 
surveillance  of  medical  devices.  Section 
705(b)  of  the  act  (21  U.S.C.  375(b)) 
authorizes  FDA  to  collect  and 
disseminate  information  regarding 
medical  products  or  cosmetics  in 
situations  involving  imminent  danger  to 
health,  or  gross  deception  of  the 
consumer.  These  sections  of  the  act 
enable  FDA  to  enhance  consumer 
protection  from  risks  associated  with 
medical  devices  usage  that  are  not 
foreseen  or  apparent  during  the 
premarket  notification  and  review 
process. 

Subsequent  to  the  events  of 
September  11.  2001.  FDA  began 
planning  for  handling  device-related 
issues  related  to  counter-terrorism.  One 


of  the  activities  related  lu  pldiining  lor 
addressing  terrorism-related  medical 
device  shortages  is  that  FDA.  working 
with  medical  experts  and  medical 
device  industry  organizations, 
developed  a  medical  device  formulary 
that  identifies  which  medical  devices 
would  be  needed  in  responding  to 
terrorist  incidents.  The  National 
Pharmaceutical  Stockpile  Program 
managed  by  the  Centers  for  Disease 
Control  (CDC)  appears  to  have  not  given 
adequate  consideration  to  medical 
devices.  Therefore.  FDA  has  developed 
a  plan  to  ensure  adequate  availability  of 
medical  devices  in  case  of  terrorist 
incidents. 

Most  particularly,  consumable 
supplies  or  disposable  devices  are 
supplied  through  large  regional 
distributors.  Adequate  supplies  should 
be  available  through  these  existing 
commercial  supply  chains.  Problems  in 
supplying  these  items  will  be  due  to 
logistics.  In  an  emergency.  FDA  plans  to 
ensure  adequate  availability  of  these 
types  of  devices  by  working  with 
industry/distributor  organizations. 
These  organizations  have  actively 
pursued  working  relationships  with 
appropriate  government  agencies  to 
facilitate  adequate  response  in 
emergency  situations. 

However,  there  are  more  sophisticated 
or  specialized  devices,  for  example, 
ventilators,  defibrillators,  portable  x-ray 
machines,  that  are  sold  directly  by  the 
manufacturer,  that  are  not  through 
independent  distributors.  For  these 
devices,  FDA  plans  to  maintain  a 
database  of  device  manufacturers  so  that 
specific  contact  information  can  Be 
supplied  to  Emergency  Response 
personnel  as  needed.  FDA  has  identified 
1 7  of  these  devices  and  has  identified 
205  manufacturers. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden' 


1 

No  of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total 
Hours 

Telephone  survey 

250 

1 

250 

.5 

125 

Total 

125 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collectton  of  information 


FDA  has  based  these  estimates  on 
conversations  with  industry  and  trade 
association  representatives,  and  horn 
internal  FDA  experience  and  estimates. 

The  total  number  of  medical  device 
manufacturers  regulated  by  FDA  is 
estimated  to  be  70.000  Because  most  of 


the  medical  devices  which  might  be 
needed  in  a  terrorist  attack  are  available 
through  regular  commercial  channels. 
FDA  focused  this  collection  of 
information  on  the  250  manufacturers 
who  manufacture  17  medical  devices. 
Therefore.  FDA  estimates  that 


approximately  150  manufacturers 
would  be  contacted  in  a  1  year  period. 
It  is  also  estimated  from  FDA  experience 
that  the  survey  will  take  approximately 
20  to  30  minutes  to  complete  over  the 
telephone. 


Federal  Register    Vol.  67,  No.  250 /Monday.  December  30,  2002/Notices 


79639 


Dated:  December  19.  2002. 
Margaret  M.  Dotzel, 

Assistant  Commissioner  for  Policy. 

IFRn.      f):   •'CSSO  Filed  12-27-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No  02N-0282J 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review:  Comment  Request;  Notice  of 
Participation 

AGENCY:  1  ood  and  Drug  Administration, 

HHs 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Aviuiiiu.stration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
i.itllHction  of  information  by  January  29, 
2003. 


ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 

JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
{HFA-250),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  In 
cumphdnce  with  44  Li.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  rlearanre 

Notice  of  Participation  (O.MB  (ontrol 
Number  0910-0191) — Extension 

The  regulations  in  §  12.45  (21  CFR 
12.45),  issued  under  section  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  371),  sets  forth  the  format  and 
procedures  for  any  interested  person  to 
file  a  petition  to  participate  in  a  formal 
evidentiary  hearing,  either  personally  or 
through  a  representative.  Section  12.45 
requires  that  any  person  filing  a  notice 
of  participation  state  their  specific 
interest  in  the  proceedings,  including 


the  specilic  issues  oi  laci  aoout  which 
the  person  desires  to  be  heard.  Section 
12.45  also  requires  that  the  notice 
include  a  statement  that  the  person  will 
present  testimony  at  the  hearing  and 
will  comply  with  specific  requirements 
in  21  CFR  12.85,  or  in  the  case  of  a 
hearing  before  a  Public  Board  of  Inquir>- 
(21  CFR  13.25),  concerning  disclosure  of 
data  and  information  by  participants.  In 
accordance  with  §  12.45(e),  the 
presiding  officer  may  omit  a 
participants  appearance.  The  presiding 
officer  and  other  participants  will  use 
the  collected  information  in  a  hearing  to 
identify  specific  interests  to  be 
presented.  This  preliminary  information 
serves  to  expedite  the  prehearing 
conference  and  commits  participation. 
The  respondents  are  individuals  or 
households,  State  or  local  governments, 
not-for-profit  institutions,  and 
businesses  or  other  for-profit  groups  and 
institutions. 

In  the  Federal  k agister  of  July  18, 
2002  (67  FR  47387J,  FDA  published  a 
60-day  notice  requesting  public 
comment  on  the  information  collection 
provisions.  No  comments  were  received 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estima-^ed  A' 


Reporting  Burden^ 


21  CFR 
Section 

No  of 

Respondents 

Annual  Frequency  :       Total  Annual                Hours  per 
per  Response              Responses                 Response 

Total 
Hours 

1245 

340 

1                           340 

3 

1,02C 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  agency  bases  this  estimate  on  past 
notices  filed  in  which  each  notice  of 
peirticipation  took  an  estimated  3  hours 
to  complete. 

Dated:  December  20,  2002. 
Margaret  M.  Doizel, 
Assistant  Commissioner  for  Policy. 
[FR  Doc.  02-32849  Filed  12-27-02;  8:45  am] 

BILLING  CODE  4160-01-S 


ACTION:  Notice. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No  02N-0509] 

International  Conference  on 
Harmonisation;  Draft  Guidance  on  the 
M4  Common  Technical  Document — 
Quality:  Questions  and  Answers/ 
Location  Issues:  Availability 


agency: 

HUN 


Drug  Administration. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  entitled 
"Common  Technical  Document — 
Quality:  Questions  and  Answers/ 
Location  Issues."  The  draft  guidance 
was  prepared  under  the  auspices  of  the 
International  Conference  on 
HarmniiisHiion  of  Technical 
Re  iuir>  !t;i  !;!-  f.  r  Registration  of 
I'ticirnidi  ri,t:(  ,i;>  for  Human  Use  (ICH). 
In  the  Federal  Register  of  October  16, 
2nni  'fift  FK  '■:2hA4i.  FDA  announced  the 
H'wiii.it);:jt\  I  if  an  ICH  guidance  entitled 
"M4  ( )ri;<i;iJzation  of  the  Common 
Tec  hni(  di  Document  for  the  Registration 
of  Pharmaceuticals  for  Human  Use"  (M4 
(  TD]  This  draft  guidance  provides 
further  clarification  for  preparing  the 
quality  components  of  an  application 
file  in  the  CTD  format  (M4Q:  The  CTD- 
Quality).  The  draft  guidance  addresses: 
(1)  The  relationship  between  linked 
sections  for  rrrtain  parameters  (such  as 


polymorphism  and  particle  size),  and 
(2)  location  issues  (by  indicating  the 
section  in  which  to  place  requested 
information).  The  draft  guidance  is 
intended  to  ease  the  preparation  of 
paper  and  electronic  submissions, 
facilitate  regulatory  reviews,  and 
simplify  the  exchange  of  regulatory 
information  among  regulatory 
authorities. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
Februar>  28.  2003. 
ADDRESSES:  Submit  written  comments 

:;  till  draft  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Submit  written  requests  for  single 
copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
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\dministratu)n,  5bOO  Kishers  Lane. 
Kockville.  MD  20857:  or  the  Office  of 

ommunication.  Training  and 
Manufacturers  Assistance  (HFM-40). 

enter  for  Biologies  Evaluation  and 
Research  (CBER).  Food  and  Drug 
\<lministralion,  1401  Rockville  Pike. 
i-Iockvillo.  MD  20852-1448.  301-827- 
!«44.  FAX  888-CBERFAX.  Send  two 
-tilf-addrossed  adhesive  labels  to  assist 
he  office  in  processing  your  requests. 
>t;e  tht!  SUPPLEMENTARY  INFORMATION 
action  for  ult'i.trunic  access  lu  the  draft 
;uidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
liffiurdinfi  thf  liiiiddiu  t'.  Charles  P. 
Hoiberg.  Center  for  Drug  Evaluation 
and  Research  (HFD-800).  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301- 
827-5918:  or  Christopher  C. 
loneckis,  Center  for  Biologies 
Evaluation  and  Research  (HFM-20). 
Food  and  Drug  Administration. 
1401  Rockville  Pike.  Rockville,  MD 
20852, 301-827-0833. 
Rt^garding  the  ICH:  Janet  ).  Showalter. 
( )ffice  of  International  Programs  (HFG- 
1 ).  Food  and  Drug  Administration.  5600 
I'ishers  Lane,  Rockville.  MD  20857. 
101-827-0864 
SUPPtPMFNTARY  INfOHMATlON: 


!    H 


kui  uund 


■nt  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
issociations  to  promote  international 
harmonization  of  regulatory 
r»Kquirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
tiarmonization  and  is  committed  to 
stHiking  scientifically  based  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission: 
the  European  Federation  of 
Pharmaceutical  Industries  Associations; 
the  Japanese  Ministry  of  Health,  Labour, 
and  Welfare;  the  Japanese 
Pharmaceutical  Manufacturers 
Association;  the  Centers  for  Drug 


Evaluation  and  Research  and  Biologies 
Evaluation  and  Research,  FDA;  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
obser\'ers  from  the  World  Health 
Organization,  Health  Canada's  Health 
Products  and  Food  Branch,  and  the 
European  Free  Trade  Area. 

In  accordance  with  FDA's  good 
guidance  practices  (GGPs)  regulation  (21 
CFR  10.115).  this  document  is  being 
called  a  guidance,  rather  than  a 
guideline. 

To  facilitate  the  process  of  making 
ICH  guidances  available  to  the  public, 
the  agency  has  changed  its  procedure 
for  publishing  ICH  guidances.  As  of 
April  2000,  we  no  longer  include  the 
text  of  ICH  guidances  in  the  Federal 
Register  Instfad.  we  publish  a  notice  in 
the  Fedn  .il  Kctjister  announcing  the 
availability  ol  an  ICH  guidance.  The  ICH 
guidance  will  be  placed  in  the  docket 
and  can  be  obtained  through  regular 
agency  sources  (see  ADDRESSES).  Draft 
guidances  are  left  in  the  original  ICH 
format.  The  final  guidance  is 
reformatted  to  conform  to  the  GGP  style 
before  publication. 

In  October  2001,  FDA  made  available 
the  ICH  guidance  M4  CTD,  which 
describes  a  harmonized  format  for  new- 
product  applications  (including 
applications  for  biotechnology-derived 
products)  for  submission  to  the 
regulatory  authorities  in  the  three  ICH 
regions.  The  M4  CTD  guidance  was 
made  available  in  four  parts  as  follows: 
(1)  A  description  of  the  organization  of 
the  M4  CTD;  (2)  the  Quality  section;  (3) 
the  Safety,  or  nonclinical,  section;  and 
(4)  the  Efficacy,  or  clinical,  section. 

In  September  2002.  the  ICH  Steering 
Committee  agreed  that  a  draft  guidance 
entitled  'Common  Technical 
Document — Quality:  Questions  and 
Answers/Location  Issues"  should  be 
made  available  for  public  comment.  Th< 
draft  guidance  is  the  product  of  the 
CTD-Quality  Implementation  Working 
Group  of  the  ICH.  Comments  about  this 
draft  will  be  considered  by  FDA  and  thf 
CTD-Quality  Implementation  Working 
Group. 

The  draft  guidance  provides  further 
clarification  for  preparing  the  quality 
components  of  an  application  in  the 
CTD-Quality  format.  The  draft  guidance 
addresses  the  relationship  between 
linked  sections  for  certain  parameters, 
such  as  polymorphism  and  particle  size. 


The  dralt  guidancf  aisu  aadrt-'sses 
location  issues  by  indicating  the  section 
in  which  to  place  requested 
information.  The  draft  guidance  is 
intended  to  ease  the  preparation  of 
paper  and  electronic  submissions, 
facilitate  regulatory  reviews,  and 
simplify  the  exchange  of  regulatory 
information  among  regulatory 
authorities. 

This  draft  guidance,  when  finalized, 
will  represent  the  agency's  current 
thinking  on  this  topic.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

II,  Comnit-nts 

Interesit-a  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
uiiiuiiututs  on  the  draft  guidance.  Two 
copies  of  any  mailed  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

III.  Elf'f  Ironic  Access 

Pers..ii>  vv  ith  access  to  the  Internet 
may  obtain  the  document  at  http:// 
l^^^^v.  {da.gov/ohnns/dockets/ 
defa ult.htm ,  http ://wwH:fda.gov/cder/ 
guidance/index. htm,  or  http:// 
iyww.fda  .gov/cber/p  ublications.h  tm . 

Haled:  D«h  ember  2.3,  2002. 
Margaret  M.  Dotzel, 
Assistant  Commissioner  for  Policy. 
IFR  Dn<  .  02-,32852  Filed  12-27-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
;Dockel  No   0lP-0542i 

Determination  That  Diazepam 
Autoinjector  Was  Not  Withdrawn  From 
Sale  for  Reasons  of  Safety  or 
Effectiveness 

agency:  1  ..ud  and  Drug  Administration, 

HHS 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
.\aministration  (FDA)  has  determined 
that  Diazepam  Autoinjector  (diazepam 
for  injection)  5  milligrams  per  milliliter 
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(mg/mL)  was  not  withdrawn  from  sale 
for  reasons  of  safety  or  effectiveness. 
This  determination  will  allow  FDA  to 
approve  abbreviated  new  drug 
applications  (ANDAs)  for  diazepam  for 
injection  5  mg/mL. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 

K-'iiiiflh  Biirgcrciiiig,  I, filter  tor  Urug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-594- 
2041 

SUPPLEMENTARY  INFORMATION:  !ii  1^84 
Ciiiigiess  en.K  teii  thf  Urug  Pric-c 
Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  (the  1984  amendments),  which 
authorized  the  approval  of  duplicate 
versions  of  drug  products  approved 
under  an  ANDA  procedure.  ANDA 
sponsors  must,  with  certain  exceptions, 
show  that  the  drug  for  which  they  are 
seeking  approval  contains  the  same 
active  ingredient  in  the  same  strength 
and  dosage  form  as  the  "listed  drug," 
which  is  a  version  of  the  drug  that  was 
previously  approved  under  a  new  drug 
application  (NDA).  Sponsors  of  ANDAs 
do  not  have  to  repeat  the  extensive 
clinical  testing  otherwise  necessary  to 
gain  approval  of  an  NDA.  The  only 
clinical  data  required  in  an  ANDA  are 
data  to  show  that  the  drug  that  is  the 
subject  of  the  ANDA  is  bioequivalent  to 
the  listed  drug. 

The  1984  amendments  include  what 
is  now  section  505(j){7)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
355(j)(7)),  which  requires  FDA  to 
publish  a  list  of  all  approved  drugs. 
FDA  publishes  this  list  as  part  of  the 
"Approved  Drug  Products  With 
Therapeutic  Equivalence  Evaluations." 
which  is  generally  known  as  the 
"Orange  Book."  Under  FDA  regulations, 
drugs  are  withdrawn  from  the  list  if  the 
agency  withdraws  or  suspends  approval 
of  the  drug's  NDA  or  ANDA  for  reasons 
of  safety  or  effectiveness,  or  if  FDA 
determines  that  the  listed  drug  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  (§  314.162)  (21 
CFR  314.162)).  Under  §  314.161(a)(1)  (21 
CFR  314.161(a)(1)).  the  agency  must 
determine  whether  a  listed  drug  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  before  an  ANDA 
that  refers  to  that  listed  drug  may  be 
approved.  FDA  may  not  approve  an 
ANDA  that  does  not  refer  to  a  listed 
drug. 

Diazepam  Autoinjector  is  the  subject 
of  NDA  20-124.  Diazepam  Autoinjector 
is  an  automatic  injection  drug  product 
indicated  for  the  management  of  anxiety 
disorders  and  the  treatment  of  epileptic 
and  other  convulsive  seizures.  FDA 
approved  NDA  20-124.  held  by  the  U.S. 


Army  (Army),  on  December  5.  1990.  The 
Diazepam  Autoinjector  is  manufactured 
for  the  Army  by  Meridian  Medical 
Technologies,  Inc.  (MMT),  and  has 
always  been  listed  in  the  "Discontinued 
Drug  Product  List"  of  the  Orange  Book 
because  it  is  not  commercially  available. 

On  November  30,  2001,  MMT 
submitted  a  citizen  petition  (Docket  No. 
01P-0542/CP1)  under  21  CFR  10.30 
requesting  that  the  agency  determine 
whether  Diazepam  Autoinjector  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness. 

The  agency  has  determined  that 
Diazepam  Autoinjector  was  not 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  The  Army  has 
never  commercially  marketed  Diazepam 
Autoinjector.  In  previous  instances  (see, 
e.g.,  61  FR  25497,  May  21,  1996 
(addressing  a  relisting  request  for 
glyburide  tablets)),  FDA  has  concluded 
that,  for  purposes  of  §§  314.161  and 
314.162.  never  marketing  an  approved 
drug  product  is  equivalent  to 
withdrawing  the  drug  from  sale.  There 
is  no  indication  that  the  Army's 
decision  not  to  market  Diazepam 
Autoinjector  commercially  is  a  function 
of  safety  or  effectiveness  concerns,  and 
the  petitioner  has  identified  no  data  or 
other  information  suggesting  that 
Diazepam  Autoinjector  poses  a  safety 
risk.  FDA's  independent  evaluation  of 
relevant  information  has  uncovered 
nothing  that  would  indicate  this 
product  was  withdrawn  for  reasons  of 
safety  or  effectiveness. 

After  considering  the  citizen  petition 
and  reviewing  agency  records,  FDA  has 
determined  that,  for  the  reasons 
outlined  previously,  Diazepam 
Autoinjector  was  not  withdrawn  from 
sale  for  reasons  of  safety  or 
effectiveness.  Accordingly,  the  agency 
will  continue  to  list  Diazepam 
Autoinjector  (diazepam  for  injection)  5 
mg/mL  in  the  "Discontinued  Drug 
Product  List"  section  of  the  Orange 
Book.  The  "Discontinued  Drug  Product 
List  "  delineates,  among  other  items, 
drug  products  that  have  been 
discontinued  from  marketing  for  reasons 
other  than  safety  or  effectiveness. 
ANDAs  that  refer  to  Diazepam 
Autoinjector  (diazepam  for  injection)  5 
mg/mL  may  be  approved  by  the  agency. 

Dated:  December  19,  2002. 
Margaret  M.  Dotzel, 
Assistant  Commissioner  for  Policy. 
[FR  Dot    02-32851  Filed  12-27-02:  8:45  am) 

BILUNG  CODE  416O-01-S 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No   FR-4-'35-.-S   60] 

Notice  of  Proposed  information 
Collection   Comment  Request   Home 
Mortgage  Disclosure  Act  (HMDA    Loaa 
Application  Register 

AGENCY:  uli.Lt  ui  me  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  February 
28,  2003. 

ADDRESSES:  Interested  persons  are 
in\  Uud  lu  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8003,  Washington.  DC  20410  or 
Wayne_Eddins@hud.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  v.  May.  Director,  Office  of 
Evaluation.  Office  of  Finance  and 
Budget.  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW. 
Washington,  DC  20410,  telephone  (202) 
755-7500  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

Tnis  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond:  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
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information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

I  his  \ntl.  f    \ls.i  I  isK  !hr   Fnllowillg 

tnt«i(iua(uiti 

Title  of  Proposal:  Home  Mortgage 
Disclosure  Act  (HMDA)  Loan/ 
Application  Register. 

OMB  Control  Number,  if  applicable: 
2502-0539. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
HMDA  Loan/Application  Register 
collects  information  from  mortgage 
lenders  on  application  for,  and 
originations  and  purchases  of.  mortgage 
and  home  improvement  loans.  Non- 
depository  mortgage  lending  institutions 
are  required  to  use  the  information 
generated  as  a  running  log  throughout 
the  calendar  year,  and  send  the 
information  to  HUD  by  March  1  of  the 
following  calendar  year. 

Agency  form  numbers,  if  applicable: 
FR  HMDA-LAR. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of  , 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
number  of  hours  needed  to  prepare  the 
information  collection  is  177.777;  the 
number  of  respondents  is  1.800 
generating  approximately  1,800  annual 
responses;  the  frequency  of  response  is 
on  occasion  and  annually:  and  the 
estimated  time  needed  to  prepare  the 
response  varies  from  10  hours  to  15.000 
hours  with  an  average  of  98.75  hours. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C.,  Chapter  35.  as  amended. 

Dated:  December  20,  2002. 
|ohn  C.  Weicher, 

Assistant  Stfcmtary  for  Housing-Federal 
Housing  Commissioner. 

IFR  Doc.  02-.3283.T  Filed  12-27-02;  8:45  ami 
BtLLINC  CODE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

DockpiNo   FR-4739-N-51] 

Notice  of  Proposed  Information 
Collection   Comment  Request 
Request  tor  Acceptance  of  Changes  in 
Approved  Drawings  and  Specifications 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 


will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 
DATES:  Comments  Due  Date:  February 

AODRESbtS:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street.  SW. 
LEnfant  Plaza  Building.  Room  8003. 
Washington.  DC  20410  or 
Wavnp  Eddins'"  '""^  "-"■ 

FOR  FURTHER  INFORMATION  CONTACT: 

Vance  T.  Morris.  Director.  Office  of 
Single  Family  Program  Development, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
708-2121  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  availablo  information. 

SUPPl-EMf  NTARV   INFORMATION:  The 

Department  is  .suDnutiing  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses 

This  Notice  Also  lists  the  Follnwinu 

Iiiloi  iii.ition 

Title  of  Proposal:  Request  for 
Acceptance  of  Changes  in  Approved 
Drawings  and  specifications. 

OMB  Control  Number,  if  applicable: 
2502-0117. 

Description  of  the  need  for  the 
information  and  proposed  use:  Builders 
who  request  changes  to  HUD's  accepted 
drawings  and  specifications  for 
proposed  construction  properties  as 
required  by  homebuyers.  or  determined 


by  the  builder  use  the  information 
collection.  The  lender  reviews  the 
changes  and  amends  the  approved 
exhibits.  These  changes  may  affect  the 
value  shown  on  the  HUD  commitment. 
HUD  requires  the  builder  to  use  form 
HUD-92577  to  request  changes  for 
proposed  construction  properties. 
HUD's  collection  of  this  information  is 
for  the  purpose  of  ascertaining  that  HUD 
does  not  insure  a  mortgage  on  property 
that  poses  a  risk  to  health  or  safety  of 
the  occupant. 

Agency  form  numbers,  if  applicable: 
HUD-92577. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
number  of  hours  needed  to  prepare  the 
information  collection  is  5.000;  the 
number  of  respondents  is  10,000 
generating  approximately  10,000  annual 
responses;  the  frequency  of  response  is 
on  occasion:  and  the  estimated  time 
needed  to  prepare  the  response  is  30 
minutes. 

Status  of  the  proposed  information 
collection:  Reinstatement,  without 
change,  of  a  previously  approved 
collection  for  w;hich  approval  has 
expired. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  LI.S.C-.,  Chapter  35,  as  amended. 

Dated:  December  20,  2002. 
|ohn  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
IKK  LKm  .  02-32834  Filed  12-27-02;  8:45  am] 
BILUNG  CODE  421fr-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No    FR  4734   N    74] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 
Hispanic-Serving  Institutions  Assisting 
Communities 

AGENCY:  (Jliicf  of  the  Chief  Information 
Officer.  HUD. 
ACTION;  Motice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Memagement  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  January  29, 
2003 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
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this  proposal.  Comnlent^  should  refer  to 
the  proposal  by  name  and  or  OMB 
approval  number  (2,528-0198)  and 
should  he  sent  to:  Lauren  Wittenberg. 
OMB  Desk  Officer.  Office  nf 
Management  and  Budget.  Room  10235, 
New  Executive  Office  Building. 
Washington,  DC  20503.  Fax  number 
(202)  395-6974;  E-mail 
Lauren   W'ittpnherg&ornb  eop.gov 

FOR  FURTHER  INFORMATfON  CONTACT: 

\Va\ne  Eddm^,  Reports  Management 
(JffioT.  .\Y().  Department  of  Housing 
and  Urban  Ue\elopment.  451  Seventh 
Street,  Southwest.  Washington,  DC 
20410;  e-mail  Wavne_Eddins@HUD.gov: 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 


described  below,  to  OMB  for  review,  as 
required  h\  the  Paperwork  Reduction 
.■\ct  (44  use  Chapter  .i5.  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
appro\a]  number   if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 


with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  Also  Lists  the  Fulitmine 
Information 

Title  of  Proposal:  Hispanic-Serving 
Institutions  Assisting  Communities. 

OMB  Approval  Number:  2528-0198. 

Form  Numbers:  HUD-424,  HUD-424- 
B,  HUD-424-C,  HUD-2880,  HUD-2990, 
HUD-2991,  HUD-2992,  HUD-2993, 
HUD-2994,  HUD-3004,  HUD-50070, 
HUD-50071.  and  Standard  Form-LLL. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  use: 
Grants  to  assist  Hispanic-serving 
institutions  expand  their  role  and 
effectiveness  in  addressing  community 
development  needs  in  their  localities, 
including  neighborhood  revitalization. 

Respondents:  Individuals  or 
households.  Not-for-profit  institutions. 

Frequency  of  Submission:  On 
occasion,  Semi-annually,  Other  once  per 
application. 


Numt>er  of  re- 
spondents 


Annual  re- 
sponses 


Hours  per  re- 
sponse 


Burden  hours 


Reporting  burden 


40 


2.5 


41.6 


4,160 


Total  Estimated  Burden  Hours:  4,160. 
Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  December  19,  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-328.36  Filed  12-27-02:  8:45  am) 

BILUNG  CODE  4210-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No  FR^734-N-75] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB; 
Repayment  Agreement 

agency:  Office  of  the  Chief  Information 
Ollu,  r,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
siihjfHt  proposal. 

DATES:  Comments  Due  Date:  Januarj'  29, 
2003. 


ADDRESSES:  Interested  persons  are 
invited  tu  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0483)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins.  Reports  Management 
Officer.  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne  Eddins@HUD.gov 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr  Eddins, 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 


the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  "by  the  proposal:  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 


This  Notii  f  Also 
Information 


ists  !h»    \ 


Title  of  Proposal:  Repayments 
Agreement. 

OMB  Approval  Number:  2502-0483. 

Form  Numbers:  HUD-56146. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  use:  Once 
a  Debt  Servicing  Representative  has  a 
clear  understemding  of  the  debtor's 
attitude  about  repayment,  and  the 
debtor's  ability  to  repay  the  debt; 
attempts  should  be  made  to  secure  a 
signed  repayment  agreement. 

Respondents:  On  occasion.  Annually. 
Frequency  of  Submission:  Individuals 
or  households. 
Reporting  Burden: 


79r.44 


Icdrral    Kc'isfer    \'  -1 
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Number  of  re- 
spondents 


Information  collection 


500 


Annual  re- 
sponses 


Hours  per  re- 
sponse 


Burden  hours 


0.5 


250 


Total  Estimated  Burden  Hours:  250. 
Status:  Extension  of  a  currently 
apprnvi'H  rollection. 

Auihoi  iiv:  Section  3507  of  the  Paperwork 
Reclui:tion  Act  of  1995.  44  U.S.C.  35,  as 
amended. 

Dated:  December  19.  2002. 
VV  ayne  Eddins, 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-32837  Filed  12-27-02;  8:45  am) 

BILUNO  CODE  4210-72-P 


DEPARTIVIENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No   FR  -4734-N-77] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB: 
Housing  Agency  Calculation  of 
Occupancy  Percentage  for  Requested 
Budget  Year  PHA-Owned  Rental 
Housing.  Performance  Funding 
System 

agency:  Office  of  the  Chief  Information 
(Jfficer.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork. 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


dates:  Comments  Due  Date:  January  29, 

I  Ml  \ 

ADDRESSES;  interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2577-0066)  and 
should  be  sent  to:  Lauren  Wittenberg. 
OMB  Desk  Officer,  Office  of 
Management  and  Budget.  Room  10235, 
New  Executive  Office  Building. 
Washington.  DC  20503.  Fax  number 
(202)  395-6974;  E-mail 
Lauren  Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
VVdyiii-  biidm.->.  KiipLnl.-.  Mdiidgoment 
Officer,  AYO.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  Southwest.  Washington,  DC 
20410;  e-mail  Wayne  Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
U.:p.ut;ui;nl  lia.s  ^^iJiinUiid  '-Uc  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 


Numt>er  of  re- 
spoTHlents 


Annual  re- 
sponses 


(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  fstimatf  of  the  total 
number  of  hours  needi'd  tn  prepare  the 
information  submission  including 
number  of  rt'sp' indents,  frequency  of 
response,  anii  li  .ur-,  of  response;  (9) 
whether  the  prop   -11      new,  an 
extension,  reinstdUuniU,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 

This  Notirp  .'Mso  Lists  the  Following 
Intiirniatuin 

Title  of  Proposal:  Housing  Agency 
Calculation  of  Occupancy.  Percentage 
for  Requested  Budget  Year  PHA-Owned 
Rental  Housing.  Performance  Funding 
System. 

OMB  Approval  Number:  2577-0066. 

Form  Numbers:  HUD-52728, 

Description  of  the  Need  for  the 
Information  and  its  Proposed  use: 

Housing  Agencies  provide 
information  developing  an  appropriate 
and  justifiable  projection  of  occupancy 
for  the  requested  budget  year.  The 
project  occupancy  percentage  that  is 
developed  will  be  used  as  one  element 
in  the  calculation  of  operating  subsidy 
under  the  Performance  Funding  System. 

Bespondents:  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Hours  per  re- 
sponse 


Burden  Hours 


Information  collection 


3,100 


6,200 


Total  Estimated  Burden  Hours: 
41.385. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 

Dated:  December  20.  2002. 
Wayne  Eddins. 

i)epartmentai  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer 
|FR  Doc.  02-32838  Filed  12-27-02;  8:45  am) 
mi  UNO  CODE  «2io-7a-p 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Oocke!  No    FR    4  734   N    76) 

Notice  of  Submission  of  Proposed 
information  Collection  to  OMB   Public 
Housing  Homeownership  Program 

AGENCY;  Office  uf  the  Chief  Information 
Offu  fT  HUD. 
ACTION   Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  belo  a 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
«;iibject  proposal. 
DATES:  Comments  Due  Date:  January  29. 

.III!    1 

ADDRESSES:  latcrubted  persons  are 
inv  i'-  li  t     submit  comments  regarding 
this  priip.is.il   f'limnunts  should  refer  to 
the  prop! .s.il  h\  a, liii'' and/or  OMB 
approval  number  (2528-0170)  and 
shr)uld  hf  sent  to:  Lauren  Wittenberg. 
OMH  1  i.sk  Officer,  Office  of 
Mill  li.;.  in.nt  and  Budget,  Room  10235, 
.\tv\  Lxi't  utive  Office  Building.  , 

Washington.  DC  20503;  Fax  number 
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(202)  .195-6974:  E-muil 

Lauren   Wittfnbcrg'eiomb. eop.gov. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Wayne  Eddins.  Report.s  Management 
Officer.  AYO.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  Southwest,  Washmgton.  DC 
20410;  e-mail  Wovne  Eddins'&Hl'D  ^ov: 
telephone  (202)  708-2374   This  is  not  a 
toll-free  niunber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  (3MB  ma\  be  obtained 
from  Mr  Eddins 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agencv  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable.  (4)  the 
descnptum  of  the  need  for  the 
information  and  its  proposed  use,  (5) 
the  agency  form  number,  if  applicable: 
(6)  what  members  of  the  public  will  be 
affected  bv  the  proposal:  (7)  how 
frequently  information  submissions  will 
be  required,  (8)  an  estimate  of  the  total 


number  of  hoars  needed  to  prepari'  the 
information  submission  mc  luding 
number  of  respondents  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (10)  the  name  and  telephone 
number  of  an  agenc\'  offic:ial  familiar 
with  the  proposal  and  of  the  O.MB  Desk 
Officer  for  the  Department, 

This  Notice  .^Iso  Lists  the  Following 
Information 

Title  of  Proposal:  Public  Housing 
Homeownership  Program 

OMB  Approval  .\umber  2577-0233, 

Form  Xumbers:  None 

Description  of  the  Need  for  the 
Information  and  its  Proposed  use: 
Under  the  Public  Housing 
Homeownership  Program  Public 
Housing  Agencies  fPHAs)  make 
available  public  housing  dwelling  units, 
public  housing  projects  and  other 
housing  projects  a\ailable  for  purchase 
bv  low-income  families  for  use  as 
principal  residences  by  such  families. 
Families  who  are  interested  in 
purchasing  a  unit  must  submit 
applications  to  the  PHA  or  purchase  and 
resale  entities  (FREsj.  A  PRE  must 


prepare  and  submit  lo  me  i^HA  ana 
HID  a  homeownership  program  before 
the  PRE  may  purchase  any  public 
housing  units  or  projects.  The  PRE  must 
demonstrate  legal  and  practical 
capability  to  carry  out  the  program, 
provide  a  written  agreement  that 
specifies  the  respective  rights  and 
obligations  of  the  PHA  and  the  PRE.  The 
PHA  must  develop  a  homeownership 
program  and  obtain  HUD  approval 
before  it  can  be  implemented,  provide 
supporting  documentation  and 
additional  supporting  documentation 
for  acquisition  of  nonpublic  bousing  for 
homeownership  PHA  applications  can 
be  submitted  electronically  via  the 
Internet.  PHAs  will  be  required  to 
maintain  report  annually  on  the  public 
homeownership  program. 

Respondents:  Local  and  State 
Governments;  individuals  and 

households. 

Frequency  of  Submission:  Annually 
and  on  occasion. 

F^stimation  of  the  Total  Number  of 
Hours  Needed  To  Prfparc  the 
Information  Collection  Includins 
Number  of  Respondents  Frequencx  of 
Response,  and  Hour«  or  Response 


Section  reference 


No.  of  re- 
spondents 


Frequency  of 
responses 


Est  average 

response  time 

(hrs) 


Est  annual 
burden  hours 


906  17  Famify  application  , 

906  19  Purchase  and  resale  entity  capacity  

906  33  RecordKeeping  and  reporting  Annual  performance  report 

906  39  Homeownership  program  application  

906  40  Homeownership  sup)porting  documentation  , 

906  41  Acquisition  supporting  documentation     

Total  Reporting  Burden 


1  000 
16 
63 
16 
16 
16 


4 
4 
40 
80 
40 
40 


4,000 

640 

2,520 

1280 

640 

640 


9,720 


Total  Estimated  Burden  Hours-  9.720 

Status  Extension  of  a  currently 
approved  collection 

.Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995  44  U.S.C.  35,  as 
amended. 

Dated:  December  20,  2002. 
Wavne  F.ddins, 

Departmental  Reports  Management  Officer, 

Office  of  the  Chief  Information  Officer. 

[FR  Doc,  02-32839  Filed  12-27-02;  8:45  am) 

BILUNG  COO€  4210-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  FR-4807-N-01] 

Draft  Model  Documents  for  Mixed- 
Finance  Transactions 

AGENCY:  Office  of  the  .Assistant 
Secretar\'  for  Public  and  Indian 
Housing,  HLID, 

ACTION:  Notice  of  meeting  and 
opportunity  to  comment. 

SUMMARY:  The  Department  of  Housing 
and  Urban  Development  (HUD),  invites 
interested  parties  to  attend  a  one-day 
meeting  to  discuss  a  set  of  model 
documents  developed  to  facilitate  the 
preparation  and  review  of  certain 
evidentiarv  materials  required  for 
mixed-finance  transactions  The 
meeting  will  be  held  on  lanuarv  7.  2003 
m  Washington,  DC,  interested  parties 


mav  alio  submit  written  comments  prior 
to  me  meeting. 

DATES:  Comment  Due  Date:  Comments 
must  be  submitted  on  or  before  January 
3,  2003  Meeting  Date :l\xesday,]&nMaiy 
~   2003,  9  a  m  -4  30  p,m,,  in 
Washington  Df 

ADDRESSES:  T.he  meeting  will  be  held  on 
Tuesda\    ianuary  7,  2003  from  9 a.m- 
4  30pm   Marriott  Metro  Center,  775 
12lh  Street,  NW,  Washington  DC. 
In  advance  of  the  meeting,  HUD 
welcomes  and  encourages  written 
comments  on  the  documents  The 
model  documents  and  a  form  for 
comment  submission  and  meeting 
registration  are  available  at 
www.hud.gov/offices/pih/programs/ph/ 
hope6/mfph/mfmodeldocs.cfm. 
Comments  may  be  submitted  via  fax, 
mail,  or  email  to:  Cynthia  Demitros. 
Department  of  Housing  and  Urban 
Development,  Office  of  Public  Housing 
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Investments,  451  Seventh  Street  SVV., 
Room  4130,  Washington.  DC  20410.  fax: 
(617)  349-2701.  e-maii. 
Cynthia  J.  Demitros@hud.gov.  Please 
submit  ail  comments  no  later  than 
January  3,  2003  .  Although  registration 
is  not  required,  space  is  limited  to  80 
attendees.  Those  interested  in  attending 
are  urged  to  complete  the  section  of  the 
comment  form  indicating  the  number  of 
participants  from  their  organization  that 
plan  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  J.  Demitros.  Department  of 
Housing  and  Urban  Development,  Office 
of  Public  Housing  Investments.  451 
Seventh  Street  SW.  Room  4130. 
Washington,  DC  20410.  telephone,  (202) 
708-0282  (this  is  not  a  toll-free 
number),  e-mail: 

Cynthia  J.  Demitros@hud.gov.  For 
hearing-  and  speech-impaired  persons, 
this  telephone  number  may  be  accessed 
via  TTY  (text  telephone)  by  calling  the 
toll-free  Federal  Information  Relay 
Service  at  1-800-877   8:!39. 
SUPPLEMENTARY  INFORMATION:  HUD 
invites  all  interested  parties  to  attend  a 
one-day  meeting  to  discuss  a  set  of 
model  documents  developed  to 
facilitate  the  preparation  and  review  of 
certain  evidentiary  materials  required 
for  mixed-finance  transactions  pursuant 
to  24  CFR  part  941  subpart  F.  The  model 
documents  may  be  viewed  at 
h  ttp  :www.  h  u  d.gov/offices/pih  I 
programs/ph/hope6/mfph/ 
mf  modeldocs.cfm.  The  meeting  will  be 
held  on  Tuesday.  January  7,  2003.  9  am- 
4:30  pm.  at  Marriott  Metro  Center.  775 
12th  Street  NW.,  Washington  DC.  A 
panel  of  HUD  staff  will  conduct  this 
meeting  to  provide  participants  an 
opportunity  to  present  comments  and 
ask  questions  about  the  documents.  In 
advance  of  the  meeting,  HlfD  welcome^ 
and  encourages  written  comments  on 
the  documents. 

Dated:  Dw.embor  20,  2002. 
Nlichael  M.  Liu, 

Assistant  Secntlary  for  Public  and  Indian 
Housing. 
|KR  DtH    02-328.15  Filed  12-27-02:  8:4.'j  ami 

BILLING  CODE  4Jia  33  P 


DFPARTMENT  OF  THE  INTERIOR 

Delaware  and  Lehigh  National  Heritage 
Corridor  Commission  Meeting 

AGENCY:  Department  of  the  Inferior. 
Office  of  the  Secretan,' 
ACTION:  Notice  of  meeting, 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Delaware  and 
Lehigh  National  Heritage  Corridor 


Comnushioii.  Notice  ot  this  meeting  is 
required  under  the  Federal  Advisor\' 
Committee  Act  (Pub.  L.  92-463). 
MEETING  DATE  AND  TIME:  Friday.  January 
'i<     iiDi  Tiiiir  _  •n  y  m.  to  4  p.m. 
ADDRESSES:  Glasbern,  2141  Pack  House 
Road.  Fogelsville.  PA  18051. 

The  agenda  for  the  meeting  will  focus 
on  implementation  of  the  Management 
Action  Plan  for  the  Delaware  and 
Lehigh  National  Heritage  Corridor  and 
State  Heritage  Park.  The  Commission 
was  established  to  assist  the 
Commonwealth  of  Pennsylvania  and  its 
political  subdivisions  in  planning  and 
implementing  an  integrated  strategy  for 
protecting  and  promoting  cultural, 
historic  and  natural  resources.  The 
Commission  reports  to  the  Secretary  of 
the  Interior  and  to  Congress. 
SUPPLEMENTARY  INFORMATION:  The 
Delaware  and  Lehigh  National  Heritage 
Corridor  Commission  was  established 
by  Public  Law  100-692.  November  18, 
1988  and  extended  through  Pub.  L.  105- 
355.  November  1  '<■      'I'l'-' 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Allen  Sachse.  Executive  Director, 
Delaware  and  Lehigh  National  Heritage 
Corridor  Commission,  1  South  Third 
Street.  8th  Floor.  Easton  PA  18042.  (610) 
923-3548. 

Dated:  December  23,  2002. 
C.  Allen  Sachse, 

Executive  Director.  Delaware  and  Lehigh 
National  Heritage  Corridor  Commission. 
|FR  Doc.  02-32962  Filed  12-27-02;  8:45  ami 

BILLING  CODE  6820-M-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  ot  Indian  Affairs 

Submission  of  Information  Collections 
to  the  Ottice  of  Management  and 
Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

AGENCY:  biin-aii  ol  liuii.iii  Affairs. 

interior. 

ACTION:  Notice. 

Summamy:  This  notice  announces  the 
Inlurnidiion  Collection  Requests  for  the 
Grants  Application  for  Community 
Colleges  and  the  Grant  Tribal  Colleges 
and  Universities  Annual  Report  Form 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
and  renewal  under  provision  of  the 
Paperwork  Reduction  Act.  You  may 
submit  comments  on  this  information 
collection.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 


numbers  lor  these  coiiections  are  iU76- 
0018  and  1076-0105. 
DATES;  i'lease  submit  your  comments 
and  suggestions  on  or  before  January  29. 
2003 

ADDRESSES:  Send  comments  or 
suggestions  directly  to  the  Office  of 
Management  and  Budget.  Office  of 
Regulatory  Affairs,  Attention:  Desk 
Officer  for  the  Department  of  the 
Interior,  725  17th  Street.  NW.. 
Washington,  DC  20503. 

Send  a  copy  of  your  comments  to 
Garry  R.  Martin.  Bureau  of  Indian 
Affairs,  Office  of  Indian  Education 
Programs.  1849  C  Street,  NW..  MS 
3512-MIB.  Washington.  DC  20240- 
0001.  Telephone  number  202-208- 
3478. 
SUPPLEMENTARY  INFORMATION: 

I.  Ahstrai  i 

These  inlormation  collections  are 
necessary  to  assess  the  need  for  tribally 
controlled  community  college  programs 
as  required  by  25  CFR  part  41  and 
Public  Law  95-471.  A  60-day  request  for 
public  comments  on  this  information 
collection  was  published  in  the  Federal 
Register  on  Wednesday.  August  28, 
2002  (67  FR  55271).  No  comments  were  - 
received.  Copies  of^he  collection  of 
information  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  202-208-2574. 

11    Kei|iiesl  toi  (  (iinrnents 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  (hours 
and  cost)  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  the 
information  on  the  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

If  you  wish  your  name  or  address 
withheld  from  public  review  of 
comments,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  honor  your  request 
as  allowed  by  law. 

The  Office  of  Management  and  Budget 
(OMB)  has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days; 
therefore,  comments  submitted  in 
response  to  this  notice  should  be 
submitted  to  OMB  within  30  days  in 
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order  to  assure  their  maximum 
consideration. 

All  comments  received  are  subject  to 
public  inspection.  If  you  wish  to  have 
your  name  and  address  withheld  from 
the  public,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  The  requested  information  to 
be  withheld  will  be  honored  to  the 
extent  of  the  law. 

III.  Data 

Title:  Grants  Application  for 
Community  Colleges  Form. 

OMB  approval  number:  1076-0018. 

Frequency:  Annually. 

Description  of  respondents:  Tribal 
Boards,  Tribal  College  Administrators. 

Estimated  completion  time:  1  hour. 

Annual  responses:  25. 

Annual  Burden  hours:  25  hours. 

Title:  Grants.  Tribal  Colleges  and 
Universities  Annual  Report  Form. 

OMB  approval  number:  1076-0105. 

Frequency:  Annually. 

Description  of  respondents:  Tribal 
Boards,  "Tribal  College  Administrators. 

Estimated  completion  time:  3  hours. 

Annual  responses:  25. 

Annual  Burden  hours:  75  hours. 

Dated:  November  18,  2002. 
Neal  A.  McCaleb. 

Assistant  Secretary' — Indian  Affairs. 

[FR  Dor  02-32949  Filed  12-27-02;  8:45  ami 

BILLING  CODE   43i(>«y»    P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

Notice  ol  Workshop 

AGENCY:  MmcraN  Management  Service 
MM.Si,  Intunur. 
ACTION:  Notice  of  meeting/workshop. 

SUMMARY:  This  notice  announces  that 
MMs  will  hold  the  International 
LJlLshore  Pipeline  Workshop  2003 
ihttp:// www. projectconsulting.com/ 
workshop2003 /index. htm).  MMS  will 
co-host  the  workshop  with  the  U.S. 
Department  of  Transportation  (DOT). 
Research  and  Special  Programs 
Administration,  Office  of  Pipeline 
Safety.  The  workshop  is  also  supported 
by  major  oil  and  gas  companies, 
offshore  pipeline  contractors,  offshore 
service  companies,  and  other  related 
entities.  The  objective  of  the  workshop 
is  to  bring  together  worldwide 
experience  in  operating  and  regulating 
offshore  oil  and  gas  activities  in  order  tn 
identify/disseminate  pipeline  issues  and 
knowledge  for  continued  safe  and 
pollution  free  operations. 
DATES:  The  workshop  will  be  held  on 
i  .tjitiar)'  26-28,  2003,  starting  at  8  a.m. 
and  ending  at  5  p.m.  on  the  first  two 
days.  The  third  day  will  be  a  half  day 


with  hours  from  8:30  a.m.  to  noon.  It 

will  be  held  at  the  location  listed  in  the 

ADDRESSES  section. 

ADDRESSES:  New  Orleans  Marriott  Hotel, 

555  Canal  Street,  New  Orleans, 

Louisiana  "nnn  T  S  A 

FOR  FURTHER  INFORMATION  CONTACT:  Ms." 

Tracy  Olive,  3300  W.  Esplanade  Ave.  S.. 

Suite  500,  Metairie,  LA  70002,  Phone: 

504-833-5321,  Fax:  504-833^940,  e- 

mail: 

wnrkshnp2nn3@prnier.tcnnsulting.com. 

SUPPLEMENTARY  INFORMATION:  The 
workshop,  through  its  keynote 
addresses,  theme  presentations,  working 
groups  and  networking  will  share 
worldwide  pipeline  operating 
knowledge  and  identify  what  critical 
pipeline  issues  still  need  to  be 
addressed.  The  workshop  will  be  2.5 
days  in  duration  and  structured  to  allow 
maximum  interface  among  industry 
experts  and  general  attendees  to  discuss 
major  issues  that  affect  the  offshore 
pipeline  industrv'  worldwide.  This  will 
be  accomplished  by  breaking  out  the 
attendees  into  various  Working  Groups 
to  facilitate  parallel  discussions  of  all 
major  industry  issues.  Working  groups 
will  be  further  broken  down  into  sub- 
groups to  maximize  the  coverage  of 
major  issues.  This  will  allow  individual 
attendees  ample  opportunity  to  provide 
their  input  and  insights  to  actively 
participate  in  workgroup  discussion. 
Participation  will  include  international 
pipeline  interest  from  the  following: 
Government  Agencies.  Oil  and  Gas 
Industry,  Consulting  Firms, 
Construction  Contractors,  Fabrication 
Contractors,  Manufacturers,  Academic 
and  Research  Institutions,  Other  Related 
Entities. 

Dated:  December  19,  2002. 
Bud  Danenberger. 

Chief,  Engineering  and  Operations  Division. 
|FR  Doc    02-32936  Filed  12-27-02;  8:45  am] 

BILLING  CODE  431(MIR-I> 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv   No.  337-TA-473] 

In  the  Matter  ot  Certain  Video  Game 
Systems,  Accessories,  and 
Components  Thereof:  Issuance  of 
Limited  Exclusion  Order  and  Cease 
and  Desist  Order:  Termination  of 
Investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  terminated  the  above- 
captioned  investigation  and  issued  a 


limited  exclusion  order  and  a  cease  and 
desist  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  I.  VViisun.  esq  .  wUitf  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  S.W., 
Washington,  DC  20436.  telephone  202- 
708-2310.  Copies  of  the  limited 
exclusion  order  and  cease  and  desist 
order,  the  Commission  opinion  in 
support  thereof,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretar>',  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington.  DC  20436, 
telephone  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  at  http://www.usitc.gov. 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission's 
electronic  docket  (EDIS-ON-LINE)  at 
http://dockets.usitc.gov/eol.public. 
Hearing-impaired  persons  are  advised 
that  information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810 

SUPPLEMENTARY  INFORMATION:  The 

Commission  voted  to  institute  this 
investigation,  which  concerns 
allegations  of  unfair  acts  in  violation  of 
section  337  of  the  Tariff  Act  of  1930,  19 
U.S.C.  §  1337,  in  the  importation  and 
sale  of  certain  video  game  accessories 
on  July  19,  2002.  67  FR  48949  (July  26. 
2002).  On  August  21.  2002,  complainant 
Microsoft  Corporation.  Redmond, 
Washington,  (Microsoft)  moved, 
pursuant  to  19  U.S.C.  §  1337(a)(1)  and 
19  CFR  §  210.16,  for  an  order  directing 
the  only  respondent.  Ultimate  Game 
Club  Ltd.  (UGC),  to  show  cause  why  it 
should  not  be  found  in  default  for 
failure  to  respond  to  Microsoft's 
complaint.  The  Commission 
investigative  attorney  (lA)  supported 
Microsoft's  motion.  'The  presiding 
administrative  law  judge  (ALJ)  issued 
Order  No.  4  on  September  5,  2002, 
directing  UGC  to  show  cause  why  it 
should  not  be  found  in  default.  UGC  did 
not  respond  to  that  order. 

On  October  9,  2002,  the  ALJ  issued  an 
initial  determination  (ID)  finding  UGC 
in  default  pursuant  to  19  CFR  §  210.16, 
and  ruling  that  UGC  had  waived  its 
rights  to  appear,  to  be  served  with 
documents,  and  to  contest  the 
allegations  at  issue  in  the  investigation. 
No  petitions  for  review  of  the  ID  were 
filed.  The  Commission  decided  not  to 
review  the  ID  on  October  23,  2002,  67 
FR  66002  (October  29,  2002),  and  the  ID 
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became  the  Commission  s  final 
determination  under  19  CFR  §  210.42. 
On  October  23.  2002.  the  Commission 
issued  a  notice  requesting  a  briefing  on 
the  issues  of  remedy,  the  pubUc  interest, 
and  bonding.  67  FR  66002  (October  29. 
2002).  On  November  5.  2002.  pursuant 
to  19  U.S.C.  §  1337lg)(l)  and  19  CFR.    • 
§  210.16(c)(1).  complainant  Microsoft 
filed  a  declaration  seeking  limited  relief 
against  the  defaulting  respondent.  In  its 
declaration.  Microsoft  requested  that  the 
Commission  issue  a  limited  exclusion 
order  and  a  cease  and  desist  order 
against  UGC. 

The  Commission  solicited  comments 
from  the  parties,  interested  government 
agencies,  and  other  persons  concerning 
the  issues  of  remedy,  the  public  interesi. 
and  bonding.  67  FR  66002  (October  29. 
2002).  Complainant  and  the  lA  filed 
proposed  remedial  orders  and  addressed 
the  issues  of  remedy,  the  public  interest, 
and  bonding.  No  comments  were  filed 
by  government  agencies  or  other 
interested  persons. 

Section  337(g)(1)  of  the  Tariff  Act  of 
1930  provides  that  the  Commission 
shall  presume  the  facts  alleged  in  a 
complaint  to  be  true,  and  upon  request 
issue  a  limited  exclusion  order  and/or 
cease  and  desist  order  if:  (1)  A 
complaint  is  filed  against  a  person 
under  section  337.  (2)  the  complaint  and 
a  notice  of  investigation  are  served  on 
the  person,  (3)  the  person  fails  to 
respond  to  the  fomplaint  and  notice  or 
otherwise  fails  to  appear  to  answer  the 
complaint  and  notice,  (4)  the  person 
fails  to  show  good  cause  why  it  should 
not  be  found  in  default,  and  (5)  the 
complainant  seeks  relief  limited  to  that 
person.  Such  an  order  shall  be  issued 
unless,  after  considering  the  effect  of 
such  exclusion,  the  Commission  finds 
that  such  exclusion  should  not  be 
issued. 

The  Commission  determined  that 
each  of  the  statutory  requirements  for 
the  issuance  of  a  limited  exclusion  order 
rind  a  cease  and  desist  order  were  met 
with  respect  to  defaulting  respondent 
{ JGC.  The  Commission  further 
ietermined  that  the  public  interest 
factors  enumerated  in  sections  337(d) 
and  337(f)  did  not  preclude  the  issuance 
of  such  relief.  Finally,  the  Commission 
determined  that  the  bond  during  the 
Presidential  review  period  shall  be  in 
the  amount  of  100  percent  of  the  entered 
value  of  the  imported  articles. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930.  19  U.S.C.  §  1337,  and  section 
210.16  (c)  of  the  Commission's  Rules  of 


Practice  and  Procedure,  19  CFK 
§210.16. 

By  order  of  the  Commission. 

issued:  December  24,  2002. 
Marilyn  R.  Abbott. 
Sfi'n-lary 

IFR  Doc.  02-32892  Filed  12-27-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Ottice  of  the  Attorney  General 

Agency  Information  CollectJon 
Activitfes   Proposed  Collection; 
Comments  Requested 

ACTION:  60-Day  emergency  notice  of 
information  collection  under  review: 
New  information  collection; 
Application  for  Representative  Payee. 


The  Department  of  Justice.  Office  of 
the  Attorney  General  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1^95.  OMB  approval  has  been 
requested  by  January  3.  2003.  The 
proposed  information  collections  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  If  granted, 
the  emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information  and 
Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer  (202) 
395-6466,  Washington,  DC  20503. 

During  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  also  being 
undertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  should  be  directed  to  the 
Victim  Compensation  Fund,  PO  Box 
18698.  Washington,  DC  20036-8698. 

Request  written  comments  and 
suggestions  from  the  public,  and 
affected  agencies  concerning  the 
proposed  collection  of  information. 
Your  comments  should  address  one  or 
more  of  the  following  four  points; 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimates  of  the  burden  of  the 


propuseu  cuiitH:tuiii  oi  iiilurmation, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  T\-pe  of  information  collection: 
New  information  collection. 

(2)  The  title  of  the  form/collection: 
Application  for  Representative  Payee. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
department  sponsoring  the  collection: 
Form  Number:  Non.  Office  of  the 
Attorney  General  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals.  Other: 
None.  Abstract:  The  Application  for 
Representative  Payee  will  collect 
information  about  applicants  regarding 
their  eligibility  to  serve  as  a 
Representative  Payee  and  therefore 
receive  funds  directly  on  behalf  of 
minor  children. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  There  are  approximately 
2,000  respondents  who  will  each 
require  an  average  of  30  minutes  to 
respond. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  public 
burden  hours  for  this  information 
collection  is  estimated  to  be  1,000 
hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer.  Deputy 
Department  Clearance  Officer, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
United  States  Department  of  Justice,  601 
D  Street  NW..  Patrick  Henry  Building. 
Suite  1600,  Washington,  DC  20530. 

Dated:  December  24.  2002. 
Hnn(i.i  E.  Dyer, 

Deputy  Department  Clearance  Officer,  United 
States  Department  of  Justice. 
IFR  Doc.  02-32956  Filed  12-27-02:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No  D-11055.  et  al. 

Proposed  Exemptions;  Deutsche  Bank 
AG  (Duetsche  Bank) 

AGENCY;  PensiDii  and  Weliart'  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
nutK,i!h  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Ail  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Commits  and 
requests  for  a  hearing  should  state;  (1) 
the  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  hv  the 
exemption.  A  request  for  a  hearing  mu.st 
also  state  the  issues  to  be  addres.sed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing 
ADDRESSES;  .All  written  comments  and 
requests  tor  a  hearing  (at  least  three 
copies)  shoulii  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration 
(PWBA).  Qffue  ul  Exemption 
Determinations.  Room  N-5649.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  .NW..  Washington,  DC  20210. 

Attention:  Application  No. ,  stated 

in  each  Notice  of  Proposed  Exemption 
Interested  persons  are  also  invited  t(i 
submit  comments  and/or  hearing 
requests  to  PWBA  via  e-mail  or  FAX. 
Any  such  comments  or  requests  should 
be  sent  either  by  e-mail  to: 
"moffittb@pwba.doI.gov",  or  by  FAX  to 
(202)  219-0204  by  the  end  of  the 
scheduled  comment  period.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration.  U.S. 
Department  of  Labor,  Room  N-1513. 
200  Constitution  Avenue,  NW., 
Washington.  DC  20210 


Notice  to  Interested  Persons 

Notii  f  ;)f  the  prupusei!  exemptions 
will  be  prrn  uled  tn  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register  Such  notice 
shall  include  a  cr,p\  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  apprnpriatel- 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847.  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978.  5  U.S.C.  App.  1  (1996).  transferred 
the  authority  of  the  Secretary  of  the 
Treasury'  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Deutsche  Bank  .\G  (Deutsche  Bank) 

Located  in  Germany,  with  Affiliates  in 
New  York,  New  York  and  Other 
Locations 
(Application  Number  D-110551 

Proposed  Exemption 

The  DepartmeiTt  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836.  32847.  August  10.  1990). 

Section  I.  Covered  Transactions 

If  the  proposed  exemption  is  granted, 
effective  December  11.  2001.  the 
restrictions  of  section  406(a)(1)(A) 
through  (D)  and  406(b)(1)  and  (b)(2)  of 
the  Act.  and  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  Code,  by 
reason  of  section  4975(c)(1)(A)  through 
(E)  of  the  Code,  shall  not  apply  to  the 
following  foreign  exchange  transactions 
between  Deutsche  Bank  AG  or  a  foreign 
affiliate  thereof  that  is  a  bank  or  broker- 
dealer  (collectively.  DBAG),  and  an 
employee  benefit  plan  with  respect  to 


which  DBAG  is  a  trustee,  custodian, 
fiduciar}'  or  other  party  in  interest, 
pursuant  to  a  standing  instruction,  if  the 
conditions  set  forth  in  section  II  below 
are  met: 

(1)  An  income  item  conversion;  or 

(2)  A  rfe  minimis  purchase  or  sale 
transaction. 

Sei  tion  II    (  on d it  11  ins 

(a)  At  the  time  the  foreign  exchange 
transaction  is  entered  into,  the  terms  of 
the  transaction  are  not  less  favorable  to 
the  plan  than  the  terms  generally 
available  in  comparable  arm's-length 
foreign  exchange  transactions  between 
unrelated  parties. 

(b)  At  the  time  the  foreign  exchange 
transaction  is  entered  into,  the  terms  of 
the  transaction  are  not  less  favorable  to 
the  plan  than  the  terms  afforded  by 
DBAG  in  comparable  arm's-length 
foreign  exchange  transactions  involving 
unrelated  parties. 

(c)  DBAG  does  not  have  any 
discretionary  authority  or  control  with 
respect  to  the  investment  of  the  plan 
assets  involved  in  the  transaction  and 
does  not  render  investment  advice 
(within  the  meaning  of  29  CFR  2510.3- 
21(c))  with  respect  to  the  investment  of 
those  assets. 

(d)  DBAG  maintains  at  all  times 
written  policies  and  procedures 
regarding  the  handling  of  foreign 
exchange  transactions  for  plans  with 
respect  to  which  DBAG  is  a  trustee, 
custodian,  fiduciary  or  other  party  in 
interest  or  disqualified  person  which 
assure  that  the  person  acting  for  DBAG 
knows  that  he  or  she  is  dealing  with  a 
plan. 

(e)  The  covered  transaction  is 
performed  under  a  written  authorization 
executed  in  advance  by  a  fiduciary*  of 
the  plan  whose  assets  are  involved  in 
the  transaction,  which  plan  fiduciary  is 
independent  of  DBAG.  The  written 
authorization  must  specify: 

(1)  The  identities  of  the  currencies  in 
which  covered  transactions  may  be 
executed;  and 

(2)  That  the  authorization  may  be 
terminated  by  either  party  without 
penalty  on  no  more  than  ten  days 
notice. 

(0(1)  Income  item  conversions  are 
executed  within  no  more  than  one 
business  day  from  the  date  of  receipt  of 
notice  by  DBAG  that  such  items  are 
good  funds,  and  a  foreign  custodian 
which  is  an  affiliate  of  DBAG,  provides 
such  notice  to  DBAG  within  "one 
business  day  "  of  its  receipt  of  good 
funds; 

(2)  De  minimis  purchase  and  sale 
transactions  are  executed  within  no 
more  than  one  business  day  from  the 
date  that  either  DBAG  receives  notice 


79650 


l,-(lfi..l   K.-istfi    Vol.  67,  No.  250/Monday.  December  30,  2002 /Notices 


from  a  foreign  custodian  that  the 
proceeds  of  a  sale  of  foreign  securities 
dominated  in  foreign  currency  are  good 
funds,  or  the  direction  to  acquire  foreign 
currency  was  received  by  DBAG  and  a 
foreign  custodian  which  is  an  affdiate  of 
DBAG  provides  such  notice  to  DBAG 
within  one  business  day  of  its  receipt  of 
good  funds  from  a  sale. 

(g)(1)  At  least  once  each  day.  at  the 
time{s)  specified  in  its  written  policies 
and  procedures.  DBAG  establishes 
either  a  rate  of  exchange  or  a  range  of 
rates  to  be  used  for  income  item 
conversions  and  de  minimis  purchase 
and  sale  transactions  covered  by  this 
exemption. 

(2)  Income  item  conversions  are 
executed  at  the  next  scheduled  time  for 
conversions  following  receipt  of  notice 
by  DBAG  from  the  foreign  custodian 
that  such  funds  are  good  funds.  If  it  is 
the  policy  of  DBAG  to  aggregate  small 
amounts  of  foreign  currency  until  a 
specified  minimum  threshold  amount  is 
received,  then  the  conversion  may  take 
place  at  a  later  time  but  in  no  event 
more  than  24  hours  after  receipt  of 
notice. 

(3)  De  minimis  purchase'and  sale 
transactions  are  executed  at  the  next 
scheduled  time  for  such  transactions 
following  receipt  of  either  notice  that 
the  sales  proceeds  denominated  in 
foreign  currency  are  good  funds,  or  a 
direction  to  acquire  foreign  currency.  If 
it  is  the  policy  of  DBAG  to  aggregate 
small  transactions  until  a  specified 
threshold  amount  is  received,  then  the 
execution  may  take  place  at  a  later  time 
but  in  no  event  more  than  24  hours  after 
receipt  of  either  notice  that  the  sales 
proceeds  have  been  received  by  the 
foreign  custodian  as  good  funds,  or  a 
direction  to  acquire  foreign  currency. 

For  purposes  of  this  paragraph  (g),  the 
range  of  exchange  rates  established  by 
DBAG  for  a  particular  foreign  currency 
cannot  deviate  by  more  than  three 
percent  [above  or  below)  the  interbank 
bid  and  asked  rates  as  displayed  on 
Reuters  or  another  nationally  recognized 
independent  service  in  the  foreign 
exchange  market  (provided  that  the 
independent  service  chosen  will  be 
consistently  used  in  determining 
whether  the  deviation  limitation  has 
been  met)  for  such  currency  at  the  time 
such  range  or  rates  is  established  by 
DBAG; 

(h)  Prior  to  the  execution  of  the 
authorization  referred  to  in  paragraph 
(e),  DBAG  provides  the  independent 
fiduciary  with  a  copy  of  DBAG's  written 
policies  and  procedures  regarding  the 
handling  of  foreign  exchange 
transactions  involving  income  item 
conversions  and  de  minimis  purchase 
and  sale  transactions.  The  policies  and 


procedures  must,  at  a  minimum,  contain 
the  following  information: 

(1)  Disclosure  of  the  time(s)  each  day 
that  DBAG  will  establish  the  specific 
rate  of  exchange  or  the  range  of 
exchange  rates  for  the  covered 
transactions  to  be  executed  and  the 
time(s)  that  such  covered  transactions 
will  take  place.  DBAG  shall  include  a 
description  of  the  methodology  that 
DBAG  uses  to  determine  the  specific 
exchange  rate  or  range  of  exchange 
rates; 

(2)  Disclosure  that  income  item 
conversions  and  de  minimis  purchase 
and  sale  transactions  will  be  executed  at 
the  first  scheduled  transaction  time  after 
notice  that  good  funds  from  an  income 
item  conversion  or  a  sale  have  been 
received,  or  a  direction  to  purchase 
foreign  currency  has  been  received.  To 
the  extent  that  DBAG  aggregates  small 
amounts  of  foreign  currency  until  a 
specified  minimum  threshold  amount  is 
met,  a  description  of  this  practice  and 
disclosure  of  the  threshold  amount;  and 

(3)  A  description  of  the  process  by 
which  DBAG's  foreign  exchange 
policies  and  procedures  for  income  item 
conversions  and  de  minimis  purchase 
and  sale  transactions  may  be  amended 
and  disclosed  to  plans. 

(i)  DBAG  furnishes  to  the 
independent  fiduciary  a  written 
confirmation  statement  with  respect  to 
each  covered  transaction  not  more  than 
five  business  days  after  execution  of  the 
transaction. 

(1)  With  respect  to  income  item 
conversions,  the  confirmation  shall 
disclose  the  following  information: 

(A)  Account  name: 

(B)  Date  of  notice  that  good  funds 
were  received; 

(C)  Transaction  date; 

(D)  Exchange  rate; 

(E)  Settlement  date; 

(F)  Identity  of  foreign  currency; 

(G)  Amount  of  foreign  currency  sold; 
(H)  Amount  of  U.S.  dollars  or  other 

currency  credited  to  the  plan;  and 

(2)  With  respect  to  de  minimis 
purchase  and  sale  transactions,  the 
confirmation  shall  disclose  the 
following  information: 

(A)  Account  name; 

(B)  Date  of  notice  that  sales  proceeds 
denominated  in  foreign  currency  are 
received  as  good  funds  or  direction  to 
acquire  foreign  currency  was  received; 

(C)  Transaction  date; 

(D)  Exchange  rate; 

(E)  Settlement  date; 

(F)  Currencies  exchanged: 

i.  Identity  of  the  currency  sold; 
ii.  Amount  sold; 
iii.  Identity  of  the  currency 
purchased;  and 

iv.  Amount  purcha.sed. 


(j)  DBAG— 

(1)  Agrees  to  submit  to  the 
jurisdiction  of  the  United  States; 

(2)  Agrees  to  appoint  an  agent  for 
service  of  process  in  the  United  States, 
which  may  be  an  affiliate  (the  Process 
Agent); 

(3)  Consents  to  service  of  process  on 
the  Process  Agent; 

(4)  Agrees  that  it  may  be  sued  in  the 
United  States  Courts  in  connection  with 
the  transactions  described  in  this 
proposed  exemption; 

(5)  Agrees  that  any  judgment  may  be 
collectable  by  an  employee  benefit  plan 
in  the  United  States  from  Deutsche 
Bank;  and 

(6)  Agrees  to  comply  with,  and  be 
subject  to,  all  relevant  provisions  of  the 
Act. 

(k)  DBAG  maintains,  within  territories 
under  the  jurisdiction  of  the  United 
States  Government,  for  a  period  of  six 
years  from  the  date  of  the  transaction, 
the  records  necessary*  to  enable  the 
persons  described  in  paragraph  (1)  of 
this  section  to  determine  whether  the 
applicable  conditions  of  this  exemption 
have  been  met,  including  a  record  of  the 
specific  exchange  rate  or  range  of 
exchange  rates  DBAG  established  each 
day  for  foreign  exchange  transactions 
effected  under  standing  instructions  for 
income  item  conversions  and  de 
minimis  purchase  and  sale  transactions. 
However,  a  prohibited  transaction  will 
not  be  considered  to  have  occurred  if, 
due  to  circumstances  beyond  DBAG's 
control,  the  records  are  lost  or  destroyed 
prior  to  the  end  of  the  six-year  period, 
and  no  party  in  interest  other  than 
DBAG  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records,  are  not 
maintained  by  DBAG,  or  are  not  made 
available  for  examination  by  DBAG.  or 
its  affiliate  as  required  by  paragraph  (1) 
of  this  section. 

(1)(1)  Except  as  provided  in 
subparagraph  (2)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsection  (a)(2)  and  (b)  of  section  504 
of  the  Act.  the  records  referred  to  in 
paragraph  (k)  of  this  section  are 
available  at  their  custom :ir\'  location  for 
examination,  upon  rt  t n  iSile  notice, 
during  normal  business  hmirs  hv: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  of 
Labor  or  the  Internal  Revenue  Service. 

(B)  Any  fiduciary  of  a  plan  who  has 
authority  to  acquire  or  dispose  of  the 
assets  of  the  plan  involved  in  the  foreign 
exchange  transaction  or  any  duly 
authorized  employee  or  representative 
of  such  fiduciary. 


Federal  Register   \'ol    67,  No.  250 /Monday.  December  30,  2002 /Notices  ~9ti.'il 


(C)  Any  contributing  employer  to  the 
plan  involved  in  the  foreign  exchange 
transaction  or  any  duly  authorized 
employee  or  representative  of  such 
employer. 

(2)  None  of  the  persons  described  in 
subparagraphs  (B)  and  (C)  shall  be 
authorized  to  examine  DBAG's  trade 
secrets  or  commen:ial  f)r  financial 
information  of  DBAG.  which  is 
privileged  or  confidential 

Section  III.  Definitions  and  General 
Rules 

For  purposes  of  this  exemption. 

(a)  A  "foreign  exchange"  transaction 
means  the  exchange  of  the  currency  of 
one  nation  for  the  currency  of  another 
nation. 

(b)  The  term  "standing  instruction" 
means  a  written  authorization  from  a 
plan  fiduciary',  who  is  independent  of 
DBAG,  to  DBAG  to  effect  the 
transactions  specified  therein  pursuant 
to  the  instructions  provided  in  such 
authorization. 

(c)(1)  The  term  "independent  of 
DBAG"  means  a  plan  fiduciary  who  is 
unrelated  to,  and  independent  of, 
DBAG.  For  purposes  of  this  exemption, 
a  plan  fiduciary  will  be  deemed  to  be 
unrelated  to.  and  independent  of,  DBAG 
if  such  fiduciary  represents  that  neither 
such  fiduciary,  nor  any  individual 
responsible  for  the  decision  to  authorize 
or  terminate  authorization  for 
transactions  described  in  section  I,  is  an 
officer,  director,  or  highly  compensated 
employee  (within  the  meaning  of 
sectioii  4975(e)(2)(H)  of  the  Code)  of 
DBAG  and  represents  that  such 
fiduciary  shall  advise  DBAG  if  those 
facts  change. 

(2)  Notwithstanding  anything  to  the 
contrary  in  this  section  III  (c).  a 
fiduciary  is  not  independent  if: 

(i)  such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  DBAG; 

(ii)  such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  from  DBAG  for  his 
own  personal  account  in  connection 
with  any  transaction  described  in  this 
exemption; 

(iii)  any  officer,  director,  or  highly 
compensated  employee  (within  the 
meaning  of  section  4975(e)(2)(H)  of  the 
Code)  of  DBAG.  responsible  for  the 
transactions  described  in  section  I.  is  an 
officer,  director,  or  highly  compensated 
employee  (within  the  meaning  of 
section  4975(e)(2)(H)  of  the  Code)  of  the 
plan  sponsor  or  of  the  ffduciary 
responsible  for  the  decision  to  authorize 
or  terminate  authorization  for 
transactions  described  in  section  I. 
However,  if  such  individual  is  a  director 
of  the  plan  sponsor  or  of  the  responsible 


fiduciary,  and  if  he  or  she  abstains  from 
participation  in  (A)  the  choice  of  DBAG 
as  a  directed  trustee  or  custodian  and 
(B)  the  decr7>ion  to  authorize  or 
terminate  authorization  for  transactions 
described  in  section  I.  then  section 
III(c)(2)(iii)  shall  not  apply. 

(3)  The  term  "officer"  means  a 
president,  any  vice  president  in  charge 
of  a  principal  business  unit,  division  or 
function  (such  as  sales,  administration 
or  finance),  or  any  other  officer  who 
performs  a  policy-making  function  for 
the  entity. 

(d)  The  term  "control  "  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  of 
policies  of  a  person  other  than  an 
individual. 

(e)  An  "income  item  conversion" 
means:  (1)  The  conversion  into  U.S. 
dollars  of  an  amount  which  is  the 
equivalent  of  no  more  than  300,000  U.S. 
dollars  of  interest,  dividends  or  other 
distributions  or  payments  with  respect 
to  a  security,  tax  reclaims,  proceeds 
from  dispositions  of  rights,  fractional 
shares  or  other  similar  items 
denominated  in  the  currency  of  another 
nation  that  are  received  by  DBAG  on 
behalf  of  the  plan  from  the  plan's 
foreign  investment  portfolio;  or  (2)  the 
conversion  into  any  currency  as 
required  and  specified  by  the  standing 
instruction  of  an  amount  which  is  the 
equivalent  of  no  more  than  300.000  U.S. 
dollars  of  interest,  dividends,  or  other 
distributions  or  payments  with  respect 
to  a  security,  tax  reclaims,  proceeds 
from  dispositions  of  rights,  fractional 
shares  or  other  similar  items 
denominated  in  the  currency  of  another 
nation  that  are  received  by  DBAG  on 
behalf  of  the  plan  from  the  plan's 
foreign  investment  portfolio,  provided 
that  the  converted  funds  are  either 
transferred  to  an  interest  bearing 
account  which  provides  a  reasonable 
rate  of  interest  within  24  hours  of  the 
conversion  and  held  therein  pending 
reinvestment  by  the  plan  or  the  bank 
reinvests  such  proceeds  within  24  hours 
of  the  conversion  at  the  direction  of  the 
plan. 

(f)  A  "de  minimis  purchase  or  sale 
transaction"  means  the  purchase  or  sale 
of  foreign  currencies  in  an  amount  of  no 
more  than  300,000  U.S.  dollars  or  the 
equivalent  thereof  in  connection  with 
the  purchase  or  sale  of  foreign  securities 
by  a  plan. 

(g)  For  purposes  of  this  exemption  the 
term  "employee  benefit  plan  "  refers  to 

a  pension  plan  described  in  29  CFR  Sec. 
2510.3-2  and/or  a  welfare  benefit  plan 
described  in  29  CFR  Sec.  2510.3-1. 

(h)  For  purposes  of  this  exemption, 
the  term  "good  funds"  means  funds' 
immediately  available  in  cash  with  no 


sovereign  or  other  governmental 
impediments  or  restrictions  to  the 
exchange  or  transfer  of  such  funds. 

(i)  For  purposes  of  this  exemption,  the 
term  "business  day"  means  a  banking 
day  as  defined  by  federal  or  state 
banking  regulations, 

(j)  For  purposes  of  this  exemption,  a 
"foreign  affiliate"  of  Deutsche  Bank 
means  any  non-U. S.  entity  that  is 
directly  or  indirectly,  through  one  or 
more  intermediaries,  controlling, 
controlled  by,  or  under  common  control 
with  Deutsche  Bank. 

(k)  For  purposes  of  this  exemption, 
the  term  "bank"  means  a  foreign 
affiliate  of  Deutsche  Bank:  (1)  That  is  a 
banking  institution  super\'ised  and 
examined  by  the  German  banking 
authorities  (currently,  the  Bundesanstali 
fur  Finanzdienstleistungsaufsicht  (the 
BAFin),  in  cooperation  with  the 
Deutsche  Bundesbank  (the 
Bundesbank)),  or  is  subject  to  regulation 
by  similar  governmental  banking 
authorities  located  in  the  same  country' 
as  such  affiliate;  and  (2)  whose  activities 
are  monitored  and  controlled  pursuant 
to  the  statutory  and  regulatory  standards 
of  German  law  applicable  to  the  fpreign 
affiliates  of  Deutsche  Bank  engaged  in 
banking  activities. 

(1)  For  purposes  of  this  exemption,  the 
term  "broker-dealer"  means  a  foreign 
affiliate  of  Deutsche  Bank:  (1)  Engaged 
in  the  business  of  effecting  transactions 
in  securities  for  the  account  of  others,  or 
regularly  engaged  in  the  business  of 
buying  and  selling  securities  for  its  own 
account  through  a  broker  or  otherwise: 
and  (2)  supervised  by  the  German 
authorities  responsible  for  regulating  the 
activities  described  in  (1)  of  this 
paragraph,  or  subject  to  regulation  by 
similar  governmental  authorities  located 
in  the  country  in  which  such  affiliate  is 
located. 

Effective  Date:  December  1 1 .  2001 . 

Summan  ot  fails  and  Kt-pre'.cr.tiitinn'- 

1 .  Deutsche  Bank  is  a  German  banking 
corporation  and  conunercial  bank  that 
provides  a  wide  range  of  services  to 
various  types  of  entities  worldwide. 
Deutsche  Bank  is  one  of  the  largest 
financial  institutions  in  the  world  in 
terms  of  assets  held,  managing  over 
$585  billion  in  assets  either  through 
collective  trusts,  separately  managed 
accounts,  or  mutual  funds. 

Bankers  Trust  Company  (Bankers 
Trust)  is  a  commercial  bank  that 
provides  a  wide  range  of  services  to 
various  types  of  entities  worldwide.' 


'  Within  thp  DnitBd  States,  ttie  Nevf  York  brancti 
of  Deutsche  Bank  is  regulated  and  supervised  by  the 
New  York  State  Banking  Department   In  addition. 

tloniiniipn 
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Trust  is  a  wholly-owned  subsidiary  of 
Bankers  Trust  Corporation,  which,  in 
turn,  is  a  wholly-owned  indirect 
subsidiary  of  Deutsche  Bank. 

2.  The  applicant  seeks  an  exemption 
to  permit  employee  benefit  plans  to 
engage  in  certain  foreign  exchange 
transactions  with  Deutsche  Bank  and  its 
non-U. S.  banking  affiliates.  Specifically, 
the  applicant  is  requesting  an 
exemption  for  plans  to  engage,  pursuant 
to  an  independent  fiduciary's  written 
authorization  and  the  instructions 
contained  therein  [i.e.,  a  standing 
instruction),  in  foreign  exchange 
transactions  involving  income  item 
conversions  and  de  minimis  purchase  or 
sale  transactions  (hereinafter,  either,  a 
foreign  exchange  transaction)  with 
Deutsche  Bank  or  its  foreign  affiliates 
(DBAG).^  The  applicant  notes  that  no 
relief  is  being  sought  with  respect  to 
transactions  where  DBAG  has 
discretionary  authority  or  control  over 
the  investment  of  the  assets  involved,  or 
provides  investment  advice  with  respect 
to  such  assets. 

The  applicant  describes  an  income 
item  conversion  as  the  conversion  into 
any  currency  (including  U.S.  dollars)  of 
interest-,  dividends  or  other  distributions 
or  payments  with  respect  to  a  security, 
tax  reclaims,  proceeds  from  dispositions 
of  rights,  fractional  shares  or  other 
similar  items  denominated  in  the 
currency  of  another  nation.  The 
applicant  states  that  for  purposes  of  this 
proposed  exemption,  the  amount  of 
such  conversion  will  not  exceed  the 
equivalent  of  300,000  U.S.  dollars.  The 
applicant  describes  a  de  minimis 
purchase  or  sale  transaction  as  the 
purchase  or  sale  of  foreign  currencies  in 
an  amount  of  no  more  than  the 
equivalent  of  300.000  U.S.  dollars  in 


.  eriain  activities  of  Deutsche  Bank's  New  York 
branch  are  ret;tilated  and  supervised  by  the  Federal 
Reserve  Bank  of  New  York 
'  The  Department  notes  that  the  Acts  general 

landards  of  fiduciary  conduct  would  apply  to  the 
^landing  instruction  arrangements  permitted  by  this 
iiroposed  exemption,  if  granted.  In  this  regard, 
stiction  404  of  the  Act  requires,  among  other  things. 
1  fiduciary  to  discharge  his  duties  respecting  a  plan 
^(ilely  in  the  interest  of  the  plans  participants  and 
'wneficiaries  and  in  a  prudent  manner. 
Accordingly,  an  independent  plan  fiduciary  must 
K.I  prudently  with  respect  to:  (1)  The  decision  to 
Hnter  into  an  arrangement  described  herein;  and  (2) 
the  negotiation  of  the  tenns  of  such  an  arrangement, 
including,  among  other  things,  the  specific  terms  by 
which  DBAG  will  engage  in  foreign  exchange 
transactions  on  behalf  of  the  plan.  The  Department 
further  emphasizes  that  it  expects  plan  fiduciaries, 
prior  to  entering  into  foreign  exchange  transactions 
pursuant  to  standing  instructions,  to  fully 

inderstand  the  benefits  and  risks  associated  with 
-.uch  transactions  and  instructions,  following 

lisclosure  by  DBAG  of  all  relevant  information.  In 

iddition,  the  Department  notes  that  such  plan 
liduciaries  must  periodically  monitor,  and  have  the 

ibility  to  so  monitor,  the  services  provided  by 
!  )BAG. 


connection  with  the  purchase  or  sale  of 
foreign  securities  by  a  plan. 

3.  According  to  the  applicant,  income 
item  crmversions  and  purchase  or  sale 
transactions  of  less  than  $300,000  are 
integral  components  to  any  plans 
foreign  investment  activities.  In  this 
regard,  the  applicant  states  that  upon  a 
plan's  receipt  of  a  distribution  in  a 
foreign  currency,  an  income  item 
conversion  may  be  necessary  to  convert 
such  distribution  to  U.S.  dollars  or 
another  foreign  currency.  Conversions 
to  U.S.  dollars  may  be  necessary,  the 
applicant  states,  for  assets  to  be 
repatriated  in  a  form  usable  for 
distribution,  domestic  reinvestment,  or 
other  purposes.  Conversions  to  another 
foreign  currency,  meanwhile,  may  be 
necessary  to  enable  plans  to  engage  in 
additional  foreign  investments. 
Similarly,  conversations  may  be 
necessary  in  connection  with  the 
proceeds  from  the  purchase  and  sale  of 
foreign  securities  by  plans. 

4.  The  applicant  states  that  the 
proposed  exemption  is  necessary  given 
the  amounts  of  assets  involved,  the 
continuously  fluctuating  nature  of 
foreign  exchange  rates,  and  the  currency 
restrictions  in  place  in  certain  markets. 
According  to  the  applicant,  when  DBAG 
acts  as  a  custodian  with  respect  to  a 
plan,  a  foreign  exchange  transaction 
involving  a  relatively  small  amount  of 
assets  is  often  more  efficiently 
transacted  between  the  plan  and  DBAG 
them  on  the  open  market.  Additionally, 
the  applicant  states,  the  proposed 
exemption,  in  allowing  plans  to  engage 
in  the  covered  transactions  pursuant  to 
a  prior  written  authorization  executed 
by  an  independent  plan  fiduciary, 
avoids  certain  delays  that  may  be  costly 
to  such  plans.  Finally,  the  applicant 
states,  trading  with  a  DBAG  custodian 
or  affiliated  sub-custodian  may  be 
necessary  in  certain  markets  that  restrict 
the  sale  or  purchase  of  the  local 

currency. 

5.  The  applicant  states  that  Prohibited 
Transaction  Class  Exemption  (PTE)  9&- 
54  (63  FR  63503  (November  13.  1998)) 
grants  relief  for  foreign  exchange 
transactions  that  are  similar  in  nature  to 
those  contained  in  this  proposed 
exemption.  The  applicant  notes, 
however,  that  in  providing  relief  for  an 
income  item  conversion  and  a  de 
minimis  purchase  and  sale  transaction 
between  a" bank  "  and  an  employee 
benefit  plan,  the  class  exemption 
requires  that  such  "bank"  (or  any 
domestic  affiliate  thereof),  be 
"supervised  by  the  United  States  or  a 
State  thereof."  '  The  applicant  states 
that,  when  operating  outside  the  United 


States.  Deutsche  Bank  is  not  .superviscii 
by  a  State  or  by  the  United  States." 

6.  The  applicant  represents  that  plans 
will  be  protected  to  the  extent  that 
DBAG  is  allowed  to  participate  in  the 
types  of  foreign  exchange  transactions 
described  herein.  In  this  regard,  the 
applicant  states  that  Deutsche  Bank  is 
subject  to  a  comprehensive  system  of 
regulatory  oversight  and  a  mandatory 
insurance  program.  With  respect  to  the 
regulatory  and  supervisory  requirements 
applicable  to  Deutsche  Bank,  the 
applicant  states  that  Deutsche  Bank,  its 
branches,  and  its  subsidiary  banks 
worldwide  are  subject  to  regulatory 
requirements  and  protections  that  are. 
qualitatively,  at  least  equal  to  those 
imposed  on  U.S. -domiciled  banks. ^ 
With  respect  to  Deutsche  Bank  itself, 
globally,  the  bank  is  ny^ulated  and 
supervised  by  tiie  UAhin.  in  cooperation 
with  the  Bundesbank  The  BAFin  is  a 
federal  institution  with  ultimate 
responsibility  to  the  German  Ministry  of 
Finance.  The  Bundesbank,  in  turn,  is 
the  central  bank  of  the  Federal  Republic 
of  Germany  and  a  part  of  the  European 
Central  Banks. 

The  applicant  states  that  the  BAFin 
requires  that  Deutsche  Bank  have 
procedures  for  monitoring  and 
controlling  its  worldwide  activities 
through  the  implementation  of  various 
statutory  and  regulatory  standards. 
Among  those  standards  are 
requirements  for  adequate  internal 
controls,  oversight,  administration,  and 
financial  resources.  The  BAFin  reviews 
compliance  with  these  operational  and 
internal  control  standards  through  an 
annual  audit  p*'rfi  rimd  by  the  year-end 
auditor  and  thrmi^h  .special  audits 
order*'<i  h\  tfir  HAFin. 

In  adiii':  '!i  !'    th'"  r>'v'iil.it.'r\  .<iici 
supervi"-' '[\  .i:!.i!u:i'mf:its  .I'-m  ri^t-tl 
above,  thf  Hpplu  an!  stat.-  !h,t  i)i'utsche 
Bank  and  its  fcimgn  hrdm  hes  are 
cov«'r»»«l  uinier  a  mdinddtiiry  deposit 
insurdiu  .■  (imgrain  '•  According  to  the 
apphi  aiit.  this  insurance  program  is 
maintained  bv  an  institution  separate 
from  rVutsi  h»  n,\nV.  and  is  supervised 
by  tht'  BAl  .ii    !  Si-  program  insures 


)PartrV(c).63FRat63510. 


*  Although  Bankers  Trust  qualifies  as  a  "bank" 
under  PTE  9»-54,  the  principal  foreign  exchange 
desk  for  Bankers  Trust  is  the  London  Branch  of 
Deutsche  Bank. 

'  In  support  of  this,  the  applicant  notes  that  the 
IIS.  Department  of  Treasury  has  accorded  national 
treatment  to  German  bank  branches,  and  the 
German  Ministry  of  finance  has  granted  relief  to 
branches  of  U.S  banks  in  Germany,  in  particular 
with  respect  to  "dotation"  or  endowment  capital 
requirements  and  (^pital  adequacy  standards. 

"The  applicant  slates  that,  in  addition.  Deutsche 
Bank  and  its  foreign  branches  are  covered  by  a 
voluntary  deposit  prole<,1ion  program  called  the 
Deposit  Protection  Fund  that  safeguards  liabilities 
in  excess  of  Ihe  thresholds  guaranteed  by  the 
European  Union  Program  discussed  above. 
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deposits  denoiiiinati'd  in  the  currency  of 
a  European  Economic  ,\n  a  mcmbpr 
state  up  to  the  lesser  of  9U  i  ul  the 
deposit  amount  or  20,000  euros. 

7.  The  applicant  represftnts  that  the 
conditions  contained  in  this  proposed 
exemption  are  protective  of  plans 
engaging  in  a  conversion  or  transaction 
with  DBAG.  In  this  regard,  the  applicant 
states  that  any  time  a  plan  enters  into  an 
income  item  conversion  and/or  a  de 
minimis  purchase  and  sale  transaction, 
the  terms  of  the  conversion  and/or 
transaction  will  be  no  less  favorable  to 
the  plan  than:  (a)  The  terms  generally 
available  in  a  comparable  arm's-length 
transaction  between  unrelated  parties; 
and  (b)  the  terms  afforded  bv  DBAG  in 
a  comparable  arm's-length  transaction 
involving  unrelated  parties.  In  addition, 
the  applicant  states  that  DBAG  will  not 
have  any  discretionary  authority  or 
control,  or  render  investment  advice, 
with  respect  to  the  investment  of  the 
plan  assets  involved  in  the  transaction. 
Further.  DBAG  will  maintain  certain 
written  policies  and  procedures  to 
assure  that  the  person  acting  for  DBAG 
knows  that  he  or  she  is  dealing  with  a 
plan. 

With  respect  to  the  execution  of  an 
income  item  conversion,  the  applicant 
represents  that  each  such  conversion 
will  be  executed  within  "one  business 
day"  from  the  date  of  receipt  of  notice 
by  DBAG  that  such  items  are  good 
funds. ^  Such  notice,  in  turn,  will  be 
provided  by  a  foreign  custodian  that  is 
an  affiliate  of  DBAG  within  'one 
business  day"  of  the  actual  receipt  of 
good  funds.  With  respect  to  de  minimis 
purchase  and  sale  transactions,  the 
applicant  represents  that  each  such 
transaction  will  be  executed  within 
"one  business  day"  from  the  date  that 
either  Deutsche  Bank  receives  notice 
from  a  foreign  custodian  that  the 
proceeds  of  a  sale  of  foreign  securities 
dominated  in  foreign  currency  are  good 
funds,  or  the  direction  to  acquire  foreign 
currency  was  received  by  Deutsche 
Bank  and  a  foreign  custodian  that  is  an 
affiliate  of  Deutsche  Bank  provides  such 
notice  within  one  business  day  of  its 
receipt  of  good  funds  from  a  sale. 
Moreover,  the  applicant  states,  at  least 
once  each  day.  DBAG  will  establish 
either  a  rate  of  exchange  or  a  range  of 
rates  to  be  used  for  the  transactions 
covered  by  this  exemption." 


■  According  to  the  applicant,  if  it  is  the  policy  of 
DBAG  to  aggregate  small  amounts  of  foreign 
currency  until  a  specified  minimum  threshold 
amount  is  received,  then  a  conversion  may  in  no 
event  take  place  more  than  24  hours  after  receipt 
of  notice. 

"The  applicant  states  that  such  range  of  exchange 
rates  established  by  DBAG  for  a  particular  foreign 
currency  will  not  deviate  by  more  than  three 


The  applicant  represents  that  plans 
will  be  further  protected  in  that  prior  to 
the  execution  discussed  above.  DBAG 
will  provide  the  independent  fiduciary 
with  a  copy  of  DBAG's  written  policies 
and  procedures  regarding  the  handling 
of  foreign  exchange  transactions 
involving  income  item  conversions  and 
de  minimis  purchase  and  sale 
transactions.  Among  other  things,  the 
policies  and  procedures  must:  disclose 
the  methodology  that  DBAG  uses  to 
determine  the  specific  exchange  rate  or 
range  of  exchange  rates;  and  describe 
the  process  by  which  DBAG's  foreign 
exchange  policies  and  procedures  for 
income  item  conversions  and  de 
minimis  purchase  and  sale  transactions 
may  be  amended  and  disclosed  to  plans. 
In  addition,  not  more  than  five  business 
days  after  execution  of  the  transaction, 
DBAG  must  furnish  an  independent 
with  a  written  confirmation  statement 
with  respect  to  each  covered 
transaction.  According  to  the  applicant, 
with  respect  to  income  item 
conversions,  such  confirmation  will 
contain,  among  other  things,  the 
exchange  rate;  the  settlement  date;  and 
the  identity  and  amount  of  foreign 
currency  sold.  With  respect  to  de 
minimis  purchase  and  sale  transactions, 
such  confirmation  will  contain,  among 
other  things,  the  transaction  date;  the 
exchange  rates;  the  settlement  date;  the 
currencies  exchanged;  and  the  amount 
of  foreign  currency  sold. 

Finally,  DBAG:  (a)  agrees  to  submit  to 
the  jurisdiction  of  the  courts  of  the 
United  States;  (b)  agrees  to  appoint  a 
Process  Agent  for  service  of  process  in 
the  United  States,  which  may  be  an 
affiliate;  (c)  consents  to  service  of 
process  on  the  Process  Agent;  (d)  agrees 
that  it  may  be  sued  in  the  courts  of  the 
United  States  in  connection  with 
transactions  described  in  this  proposed 
exemption;  (e)  agrees  that  any  judgment 
may  be  collectable  by  an  employee 
benefit  plan  in  the  United  States  from 
Deutsche  Bank;  and  (f)  agrees  to  comply 
with,  and  be  subject  to,  all  relevant 
provisions  of  the  Act. 

8.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  statutory  criteria 
for  an  exemption  under  section  408(a)  of 
the  Act  since,  among  other  things: 

(a)  At  the  time  the  foreign  exchange 
transaction  is  entered  into,  the  terms  of 
the  transaction  will  be  no  less  favorable 
to  the  plan  than  the  terms  generally 
available  in  comparable  arm's-length 


percent  (above  or  below)  the  interbank  bid  and 
asked  rates  as  displayed  on  Reuters  or  another 
nationally  recognized  independent  service  in  the 
foreign  exchange  market,  for  such  currency  at  the 
time  such  range  or  rates  is  established  by  OBAC. 


foreign  exchange  transactions  between 
unrelated  parties; 

(b)  At  the  time  the  foreign  exchange 
transaction  is  entered  into,  the  terms  of 
the  transaction  will  be  ho  less  favorable 
to  the  plan  than  the  terms  afforded  by 
DBAG  in  comparable  arm's-length 
foreign  exchange  transactions  involving 
unrelated  parties; 

(c)  DBAG  will  not  have  any 
discretionary  authority  or  control  with 
respect  to  the  investment  of  the  plan 
assets  involved  in  the  transaction  and 
will  not  render  investment  advice  with 
respect  to  the  investment  of  those  assets 

(d)  DBAG  will  maintain  at  all  times 
written  policies  and  procedures 
regarding  the  handling  of  foreign 
exchange  transactions  for  plans  with 
respect  to  which  the  bank  or  broker- 
dealer  is  a  trustee,  custodian,  fiducian>' 
or  other  party  in  interest  or  disqualified 
person  which  assure  that  the  person 
acting  for  DBAG  knows  that  he  or  she 
is  dealing  with  a  plan; 

(e)  A  covered  transaction  will  be 
performed  under  a  WTitten  authorization 
executed  in  advance  by  a  fiduciary  of 
the  plan  whose  assets  are  involved  in 
the  transaction,  which  plan  fiduciar}'  is 
independent  of  DBAG; 

(f)  Income  item  conversions  will  be 
executed  within  no  more  than  one 
business  day  from  the  date  of  receipt  of 
notice  by  DBAG  that  such  items  are 
good  funds,  and  a  foreign  custodian 
which  is  an  affiliate  of  DBAG.  will 
provide  such  notice  to  DBAG  within 
"one  business  day"  of  its  receipt  of  good 
funds; 

(g)  De  minimis  purchase  and  sale 
transactions  will  be  executed  within  no 
more  than  one  business  day  from  the 
date  that  either  DBAG  receives  notice 
from  a  foreign  custodian  that  the 
proceeds  of  a  sale  of  foreign  securities 
dominated  in  foreign  currency  are  good 
funds,  or  the  direction  to  acquire  foreign 
currency  was  received  by  DBAG  and  a 
foreign  custodian  which  is  an  affiliate  of 
DBAG  provides  such  notice  to  DBAG 
within  one  business  day  of  its  receipt  of 
good  funds  from  a  sale; 

(h)  At  least  once  each  day.  at  the 
time(s)  specified  in  its  written  policies 
and  procedures.  DBAG  will  establish 
either  a  rate  of  exchange  or  a  range  of 
rates  to  be  used  for  income  item 
conversions  and  de  minimis  purchase 
and  sale  transactions  covered  by  this 
exemption; 

(i)  With  limited  exceptions,  income 
item  conversions  will  be  executed  at  the 
next  scheduled  time  for  conversions 
following  receipt  of  notice  by  DBAG 
from  the  foreign  custodian  that  such 
funds  are  good  funds,  and  de  minimis 
purchase  and  sale  transactions  will  be 
executed  at  the  next  scheduled  time  for 
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such  transactions  following  receipt  of 
either  notice  that  the  sales  proceeds 
denominated  in  foreign  currency  are 
good  funds,  or  a  direction  to  acquire 
foreign  currency: 

(j)  The  range  of  exchange  rates 
established  by  DBAG  for  a  particular 
foreign  currency  cannot  deviate  by  more 
than  three  percent  (above  or  below)  the 
interbank  bid  and  asked  rates  as 
displayed  on  Reuters  or  another 
nationally  recognized  independent 
service  in  the  foreign  exchange  market 
(provided  that  the  independent  service 
chosen  will  be  consistently  used  in 
determining  whether  the  deviation 
limitation  has  been  met)  for  such 
currency  at  the  time  such  range  or  rates 
IS  established  by  DBAG; 

(k)  Prior  to  the  execution  of  the 
authorization  referred  to  above,  DBAG 
will  provide  the  independent  fiduciary 
with  a  copy  of  DBAG's  written  policies 
and  procedures  regarding  the  handling 
of  foreign  exchange  transactions 
involving  income  item  conversions  and 
cie  minimis  purchase  and  sale 
transactions; 

(1)  DBAG  will  furnishes  to  the 
independent  fiduciary  a  written 
confirmation  statement  with  respect  to 
each  covered  transaction  not  more  than 
five  business  days  after  execution  of  the 
transaction;  and 

(m)  DBAG— 

(1)  Agrees  to  submit  to  the 
jurisdiction  of  the  United  States; 

(2)  Agrees  to  appoint  a  Process  Agent, 
which  may  be  an  affiliate; 

(3)  Consents  to  service  of  process  on 
the  Process  Agent; 

(4)  Agrees  that  it  may  be  sued  in  the 
United  States  Courts  in  connection  with 
transactions  described  in  this  proposed 
exemption; 

(5)  Agrees  that  any  judgment  may  be 
collectable  by  an  employee  benefit  plan 
in  the  United  States  from  Deutsche 
Bank;  and 

(6)  Agrees  to  comply  with,  and  be 
subject  to,  all  relevant  provisions  of  the 
Act. 

For  Further  Information  Contact: 
Christopher  Motta.  Office  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  telephone  (202) 
693-8544.  (This  is  not  a  toll-free 
number  ' 
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The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 


and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  32847,  August  10.  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  sale  of 
a  73.4815%  tenancy-in-common  interest 
(the  Property  Interest)  by  the  Plan  to 
Brian  Skeuse,  a  vice  president  and 
shcireholaer  of  Reagent  Chemical  & 
Research,  Inc.  (RCR),  and  his  spouse. 
Ian  Skeuse  (hereinafter  sometimes 
referred  to  collectively  as  the 
"Skeuses").  parties  in  interest  with 
respect  to  the  Plan,  provided  that  the 
following  conditions  are  satisfied: 

(a)  the  sale  is  a  one-time  cash 
transaction; 

(b)  the  Plan  receives  the  greater  of 
either:  (i)  $180,029.68;  or  (ii)  the  current 
fair  market  value  for  the  Property 
Interest  established  at  the  time  of  the 
sale  by  an  independent  qualified 
appraiser;  and 

(c)  the  Plan  pays  no  commissions  or 
nfh(^r  pxprnsos  assnri.itpH  with  tho  sale. 

Suiniii.il\   u!   I  ,H  N  .nil!  Ki'jursriitatliJlls 

(1)  The  Plan  was  adopted  on 
December  12.  1962.  RCR  is  the  sponsor 
of  the  Plan.  RCR  is  a  subchapter  "S" 
corporation  organized  under  the  laws  of 
State  of  Delaware.  RCR  is  in  the 
business  of  the  manufacture, 
distribution  and  sale  of  specialty 
chemicals.  The  Plan's  current  trustees 
are  John  T.  Skeuse,  brother  of  Brian 
Skeuse,  and  Stephen  T.  Finney,  brother- 
in-law  of  Brian  Skeuse. 

The  Plan  is  a  defined  contribution 

plan  with  approximately  320 
participants.  As  of  April  15,  2002.  the 
Plan  had  approximately  $31,000,000.00 
in  total  assets.  The  value  of  the  Property 
Interest  to  be  sold  in  the  proposed 
transaction  is  0.5806%  of  the  total  fair 
market  value  of  the  Plan's  assets.  At  the 
time  of  the  acquisition  of  the  Property 
Interest  by  the  Plan,  such  interest 
constituted  3.188%  of  the  Plan's  overall 
portfolio  of  assets. 

2.  On  November  3.  1980.  the  Plan 
purcha.sed  approximately  34.58  acres  of 
land  (the  Land)  from  Joe  and  Wenona 
Russo.  unrelated  third  parties,  for 
$225,000.  which  was  $6,506.65  per  acre. 
The  sale  consisted  of  a  34.58  acre  parcel 
of  which  the  Property  Interest  is  a  part. 
The  purchase  price  for  the  Land  was 
paid  in  full  in  cash.  The  Plan  sold 
portions  of  the  Land  to  the  Skeuses  on 
[anuary  23.  1987  and  April  3.  2001. 
pursuant  to  the  terms  and  conditions  of 
Prohibited  Transaction  Exemption  (PTE) 
87-17.  52  FR  2630  and  PTE  01-12.  66 


FR  17740«.  The  Property  Interest 
consists  of  approximately  19.52  acres 
and  is  described  as  Block  41 ,  Lot  38, 
Raritan  Township,  Hunterdon  County, 
New  Jersey. 

The  Property  Interest  is  adjacent  to 
the  Skeuses"  personal  family  residence. 
It  is  represented  that  the  decision  to 
purchase  the  Land  as  an  investment  for 
the  Plan  was  made  by  Robert  Dallas  and 
Thomas  Skeuse,  Sr.,  who  were  the 
Plan's  trustees  at  the  time  of  the 
transaction  '". 

3.  The  Skeuses  propose  to  pay  a 
purchase  price  for  the  Property  Interest 
in  the  amount  of  $180,029.68.  which 
would  be  paid  in  full  in  cash  at  a  closing 
to  be  held  subsequent  to  the  granting  of 
the  proposed  exemption.  This  amount 
represents  73.4815%  of  the  appraised 
fair  market  value  of  the  Land,  which  has 
been  determined  to  be  $245,000. 

The  remaining  26.5185%  tenancy-in- 
common  interest  in  the  Property  Interest 
is  owned  by  The  Dallas  Group  of 
America,  Inc.  Employees'  Profit  Sharing 
Plan  and  Trust  (the  "Dallas  Plan").  The 
Dallas  Plan  acquired  its  interest  in  the 
Property  Interest  from  the  Plan  in 
connection  with  a  Plan  of 
Reorganization  of  the  Employer,  which 
resulted  in  the  creation  and  spin-off  of 
The  Dallas  Group  of  America,  Inc.,  a 
New  Jersey  corporation.  Pursuant  to  the 
said  Plan  of  Reorganization  and  related 
Spin-off  of  Assets  of  The  Reagent 
Chemical  &  Research,  Inc.  Employees' 
Profit  Sharing  Plan  &  Trust  to  the  Dallas 
Plan,  the  Plan  transferred  26.5185%  of 
its  assets  to  the  Dallas  Plan,  including 
the  Property  Interest. ' '  If  this  proposed 
exemption  is  granted,  the  Dallas  Plan 
will  also  sell  its  interest  in  the  Property 
Interest  to  the  Skeuses  based  upon  the 
same  appraised  fair  market  value  and 
upon  the  Scune  terms.  The  applicant 
represents  that  the  Skeuses  are  not 
parties  in  interest  with  respect  to  the 
Dallas  Plan  and.  therefore,  is  not 
requesting  relief  for  that  transaction. 

4.  The  applicant  states  that  the 
Property  Interest  has  not  been  an 
income-producing  asset  and  has  been 
held  for  possible  appreciation.  The  Plan 
has  paid  for  taxes,  insurance  and 
maintenance  on  the  Property  Interest 


■•The  Depar1m«nt  is  providing  no  opinion  herein 
as  lo  whether  the  condition.s  of  PTE  87-17  or  PTE 
01-12  were  met. 

'"The  Department  is  not  providing  any  opinion 
in  this  proposed  exemption  as  lo  whether  the 
acquisition  and  holding  of  the  Land,  and  the 
acquisition  of  the  Property  Interest,  by  the  Plan 
violates  any  of  Ihe  provisions  of  Part  4  of  Title  I  of 
the  Act. 

' '  The  applicant  represents  that  said  plan  spin-off 
was  effectuated  by  the  transfer  of  a  pro-rata  portion 
of  each  of  the  assets  and  each  of  the  liabilities  of 
the  Plan  to  the  Dallas  Plan. 
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since  the  ai  quisitinii  (the  Holding 
Costs).  Spe(  ifif  dllv.  the  Plan  has  paid 
the  followint;  Holding  Costs  since  its 
acquisition  of  the  Property  Interest  in 
November,  1980:  (i)  Real  estate  taxes. 
$2,480.00;  (ii)  Insurance.  $4,300.00;  (iii) 
Appraisal  and  other  professional  fees. 
$3,150.00.  The  Plan's  budgeted  holding 
costs  for  holding  the  Property  Interest 
for  the  current  Plan  year,  consisting  of. 
primarily,  taxes,  insurance  and 
appraisal  fees,  is  $1,240.00  The 
applicant  states  that  the  Holding  Costs 
for  the  Property  Interest  have  been 
approximately  $11,170.  Therefore,  the 
total  cost  for  the  Property  Interest  (i.e., 
the  acquisition  price  of  $127,009,  plus 
the  Holding  Costs  of  approximately 
$11,170)  is  approximately  S138.179  as 
of  April  2002. 

5.  The  Property  Interest  was  appraised 
on  May  19.  2002.  as  having  a  fair  market 
value  of  $180,029.68  (the  Appraisal). 
The  Appraisal  was  prepared  by  George 
A.  Copeland.  Jr.,  MAI  (Mr.  Copeland). 
who  is  an  independent,  qualified  real 
estate  appraiser  in  the  State  of  New 
Jersey.  Mr.  Copeland  is  employed  by 
Copeland  Appraisal  Associates.  Inc. 

Mr.  Copeland  states  that 
consideration  was  given  in  the 
Appraisal  to  three  approaches  to  value. 
i.e.,  the  cost  approach,  sales  comparison 
approach,  and  income  approach. 
However,  Mr.  Copeland  relied  on  the 
sales  comparison  approach  to  determine 
the  fair  market  value  of  the  Property 
Interest.  Mr.  Copeland  rendered  an 
opinion  as  to  whether  and  the  extent  to 
which  the  Property  Interest  has  a  greater 
value  to  the  Skeuses  (as  compared  to  its 
value  in  the  hands  of  an  unrelated  third 
party  buyer)  by  reason  of  its  proximity 
to  the  Skeuses'  residential  property.  Mr. 
Copeland  represented  that  he  did  not 
believe  this  to  be  the  case  because  he 
believes  that  the  Property  Interest  would 
not  merit  a  premium  above  its  fair 
market  value  in  any  sale  to  an  adjacent 
property  owner.  In  addition,  Mr. 
Copeland  represents  that  an  undivided 
interest  within  the  fee  simple  title  of  the 
Land  is  neither  diminished  nor 
enhanced  in  proportionate  value  under 
an  assumed  unified  sale  of  the  full  fee 
simple  title.  Hence,  in  this 
circumstance,  Mr.  Copeland  represents 
that  the  value  of  an  undivided  interest 
of  the  Land  is  directly  consistent  with 
the  appropriate  designated  percentage  of 
ownership. 

6.  The  applicant  now  proposes  that 
the  Skeuses  purchase  the  Property 
Interest  from  the  Plan  in  a  one-time  cash 
transaction.  The  applicant  represents 
that  the  proposed  transaction  would  be 
in  the  best  interest  and  protective  of  the 
Plan.  The  Plan  will  pay  no  commissions 
or  other  expenses  associated  with  the 


sale.  The  Skeuses  will  pay  the  Plan  the 
greater  of  either:  (a)  $180,029.68;  or  (b) 
the  current  fair  market  value  of  the 
Property  Interest,  as  established  by  a 
qualified,  independent  appraiser  at  the 
time  of  the  transaction. 

The  sale  of  the  Property  Interest  will 
enable  the  Plan  to  sell  an  illiquid  non- 
income  producing  asset  and  reinvest  the 
sale  proceeds  in  assets  that  may  yield 
higher  returns.  The  Plan  has  been 
attempting  to  liquidate  its  real  estate 
investments  and  believes  that  the 
proposed  transaction  will  occur  during 
what  appears  to  be  a  market  peak,  and 
the  Plan  should,  accordingly,  be  able  to 
maximize  its  gain  from  this  real  estate 
investment. 

7.  In  summary,  the  applicant 
represents  that  the  transaction  will 
satisf\'  the  statutor\'  criteria  of  section 
408(a")  of  the  Act  and  section  4975(c)(2) 
of  the  Code  because:  (a)  The  proposed 
sale  will  be  a  one-time  cash  transaction; 
(b)  the  Plan  will  receive  the  greater  of 
either:  (i)  $180,029.68;  or  (ii)  the  current 
fair  market  value  for  the  Property 
Interest,  as  established  at  the  time  of  the 
sale  by  an  independent  qualified 
appraiser;  (c)  the  Plan  will  pay  no  fees, 
commissions  or  other  expenses 
associated  with  the  sale;  and  (d)  the  sale 
will  enable  the  Plan  to  divest  itself  of  a 
non-income  producing  asset  and  acquire 
investments  which  may  yield  higher 
returns. 

Notice  To  Interested  Persons:  Notice 
of  the  proposed  exemption  shall  be 
given  to  all  interested  persons  in  the 
manner  agreed  upon  by  the  applicant 
and  Department  within  15  days  of  the 
date  of  publication  in  the  Federal 
Register.  Comments  and  requests  for  a 
hearing  are  due  forty-five  (45)  days  after 
publication  of  the  notice  in  the  Federal 
Register 

For  Further  Information  Contact: 
Khalif  I.  Ford  of  the  Department  at  (202) 
693-8540.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)('2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciar\' 
responsibility  provisions  of  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 


beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption.' 

Signed  at  Washington,  DC,  this  24th  day  of 
December.  2002, 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor 

(FRDoc.  02-32894  Filed  12-27-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibltea  Transactior  Exe-^ption  2002- 
55.  Exemption  Apphcatior  Nc   D-'095e  et 
al.) 

Grant  of  Individual  Exemptions 
Fidelity  Management  Trust  Company 
and  Its  Attiliates  (Collectively  Fidelity) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
<j\c:..p:.uns  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
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the  Internal  Revenue  Code  of  1986  (the 
Code). 

A  notice  was  published  in  the  Ftdttal 
K(i;isifr  of  the  pendency  before  the 
Uepartment  of  a  proposal  to  grant  such 
exemption.  The  notice  set  forth  a 
summary  of  facts  and  representations 
contained  in  the  application  for 
exemption  and  referred  interested 
persons  to  the  application  for  a 
complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The  applicant 
has  represented  that  it  has  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  requests  for  a 
hearing  were  received  by  the 
Department.  Public  comments  were 
received  by  the  Department  as  described 
in  the  granted  exemption. 

The  notice  of  proposed  exemption 
was  issued  and  the  exemption  is  being 
granted  solely  by  the  Department 
because,  effective  December  31,  1978. 
section  102  of  Reorganization  Plan  No. 
4  of  1978.  5  U.S.C.  App.  1  (1996). 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 

St.itlltnl  \    t  mil  Jlius 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570.  Subpart  B  (55  FR  32836. 
32847.  August  10.  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemption  is  administratively 
feasible: 

(b)  The  exemption  is  in  the  interests 
of  the  plan  and  its  participants  and 
beneficiaries;  and 

(c)  The  exemption  is  protective  of  the 
rights  of  the  participants  and 
bcnpfiriarios  nf  thf  plan 

i  hIcIiIs  Nian.ii;fiii"iit   1  r visl  (  nm p.iiu 
.111(1  Its  Attiliatc  l(  iillfi  tuflv   (  ulfliU  I 
Located  in  Uoitoa,  .Maisachuielti 

[Prohibited  Transaction  Exemption  2002-55; 
Application  No.  D-109581 

Exemption 

Section  I — Covered  Transactions 

The  restrictions  of  section 
406(a)(1)(A)  through  (D)  of  ERISA  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 


through  (D)  of  the  Code,  shall  not  apply, 
lo  certain  lines  of  credit  (the  Line  of 
Credit  or  Lines  of  Credit),  and  the  Loan 
and  repayment  of  funds,  including 
accrued  interest,  thereunder  (the  Loan 
or  Loans),  involving  certain  employee 
benefit  plans  (the  Plan  or  Plans)  with 
respect  to  which  Fidelity  acts  as 
directed  trustee,  investment  manager  or 
other  administrative  service  provider: 
provided  that  the  following  conditions 
are  satisfied. 

Section  II — General  Conditions 

(a)  Each  Loan  is  made  to  the  Plan  in 
connection  with  the  administration  of  a 
unitized  fund  (Unitized  Fund)  as 
defined  in  section  III  (e)  in  order  to 
facilitate  redemptions  from  the  Unitized 
Fund. 

(b)  Each  Line  of  Credit  will  be 
negotiated  by  Fidelity  on  behalf  of  the 
Plan  with  a  bank,  as  defined  under  the 
Investment  Advisers  Act  of  1940,  as 
amended,  having  total  assets  of  at  least 
$5  billion  (the  Lender  or  Lenders): 

(c)  Each  Loan  is  initiated,  accounted 
for  and  administered  by  Fidelity,  which 
will  monitor  the  transactions  on  behalf 
of  the  Plans  to  ensure  that  the  terms  and 
conditions  of  the  exemption  are  met  at 
all  times: 

(d)  The  Line  of  Credit  provides  that 
each  Loan  thereunder,  including 
accrued  interest  thereon,  will  be  repaid 
by  the  Unitized  Fund  promptly  in  the 
ordinary  course  of  business  upon 
settlement  of  the  transaction  that 
triggered  the  need  for  the  Loan: 

(e)  The  maximum  amount  loaned 
with  respect  to  a  Unitized  Fund  on  any 
business  day  that  a  Loan  is  initiated 
does  not.  after  the  Loan  is  made,  exceed 
25%  of  the  total  fair  market  value  of  the 
Unitized  Fund  (such  value  determined 
as  of  the  most  recent  close  of  the  New 
York  Stock  Exchange  or  as  otherwise 
provided  in  the  applicable  Line  of 
Credit,  provided  such  determination  is 
substantially  contemporaneous  with  the 
Loan): 

(f)  The  fair  market  value  of  the  assets 
in  the  Unitized  Fund  is  determined  by 
an  objective  method  specified  in  the 
Line  of  Credit: 

(g)  The  Lender's  recourse  with  respect 
to  any  Loan  from  a  Unitized  Fund  is 
limited  to  the  assets  of  such  Unitized 
Fund.  No  commitment  fees,  or 
commissions  are  paid  by  the  Plan  and 
no  compensating  balance  is  required  by 
the  Lenders  in  connection  with  these 
loans.  Any  set-off  will  be  limited  to  the 
assets  of  the  Unitized  Fund  borrowing 
the  funds: 

(h)  Interest  payable  by  the  Plan  on 
each  Loan  is  based  on  rates  quoted  to 
Fidelity  by  the  Lenders  under  the  Lines 
of  Credit  and  accepted  by  Fidelity  on 


behalf  of  the  Plan  in  accordance  with 
the  Lines  of  Credit: 

(i)  The  Plan  enters  into  a  written 
agreement  with  Fidelity  pursuant  lo 
which  Fidelity  i.s  authorized  to  borrow 
on  behalf  of  the  Plan.  Prior  to  borrowing 
on  brh.ilf  if  i  (M.iii  pursuant  to  this 
exenij  :.    :i    i  i  iiiix  [irovides  the  Plan 
with  written  notice  explaining  the  Line 
of  Credit  program.  The  notice  shall  state 
that  Fidelity  agrees  to  act  as  a  fiduciary 
on  behalf  of  the  Plan  in  connection  with 
the  following  activities  involving  tin 
Line  of  Credit  agreements  with  the 
Lenders:  the  negotiation  of  the  Plan's 
participation  in  the  Line  ni  (  itdit 
agreements:  the  negotiation  of  int>T>"~! 
rates;  the  terms  of  the  Loans,  and  thi 
terms  of  repayment  unit  i  tiif  Lines  of 
Credit  agreements.  Tiie  luiiu  o  shall  set 
forth  Fidelity's  objective  methodology 
for  allocating  favorable  interest  rates  or 
credit  availability  equitably  among 
those  Unitized  Funds  seeking  to  borrow 
under  the  Line  of  Credit  agreements  on 
any  given  day.  i.e.,  "the  applicable 
ordering  rules  and  limitations."  Each 
notice  shall  also  address  under  what 
circumstances  Fidelity  may  exclude  the 
Plan  from  participation  in  the  program, 
either  temporarily  or  permanently: 
(j)  Fidelity,  on  behalf  of  the  Plain, 
enters  into  a  written  agreement  with 
each  of  the  Lenders  offering  these  Line 
of  Credit  Agreements  to  the  Plan.  The 
agreement  shall  address,  among  other 
things,  the  maximum  Line  of  Credit 
available,  the  terms  for  the  Loan  and 
repayment,  the  formula  or  method  for 
determining  the  interest  rate  payable 
with  respect  to  each  Loan,  and  the 
conditions  for  terminating  the 
agreement: 

(k)  The  Plan  may  elect  to  terminate 
participation  in  the  Lines  of  Credit  at 
any  time,  without  penalty  and  subject  to 
the  Plan's  repayment  of  any  outstanding 
Loan: 

(1)  No  later  than  15  business  days  after 
month  end.  Fidelity  shall  provide  the 
Plan  Sponsor  of  each  Plan  that  has  any 
outstanding  Loan  during  a  calendar 
month  with  a  written  report  showing 
the  Plan's  outstanding  Loans  on  each 
day  during  such  month,  the  amount 
repaid  on  each  such  day,  the  interest 
rate  and  the  amount  of  interest  paid  on 
each  such  day,  the  aggregate  balance  of 
all  Loans  outstanding  on  the  last 
business  day  of  such  month  and  the 
aggregate  amount  of  interest  paid  during 
such  month; 

(m)  The  Loans  are  made  on  terms  at 
least  as  favorable  to  the  Plan  as  those 
the  Plan  could  obtain  in  an  arm's-length 
transaction  with  an  unrelated  party; 

(n)  Each  Lender  is  not  related  to 
Fidelity  and  is  a  party  in  interest 
(including  a  fiduciary),  solely  by  reason 
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ol  providing  services  to  the  Flan,  or 
solely  by  reason  of  a  relationship  to  a 
service  provider  to  the  Plan  described  in 
section  3(14)(F).  (G),  (H)  or  (I)  of  the  Act; 

(0)  The  agreements  and  the  any  loans 
contemplated  thereunder  are  not  a  part 
of  an  agreement,  arrangement,  or 
understanding  designed  to  benefit  any 
party  in  interest  with  respect  to  any 
plan; 

(p)  No  fees,  or  other  compensation  are 
paid  to  Fidelity  in  connection  with  the 
Loans  by  either  the  Plan  or  the  Lenders; 

(q)  Where  a  Unitized  Fund  covered  by 
this  exemption  invests  in  employer 
securities,  such  securities  constitute 
"qualifying  employer  securities"  as 
defined  in  section  407(d)(5)  of  the  Act 
(QES)  for  which  market  quotations  are 
readily  available  from  independent 
sources  within  the  meaning  of  Rule 
17a-7,  of  the  Investment  Advisers  Act  of 
1940,  17  CFR  270.17a-7.  The  exemption 
shall  also  apply  to  convertible  preferred 
stock  that  qualifies  as  QES  and  is 
convertible,  under  an  objective 
formulation,  into  securities  for  which 
market  quotations  are  readily  available 
as  described  above. 

(r)  Where  a  Unitized  Fund,  other  than 
an  employer  securities  fund  or  a  stable 
value  fund,  invests  directly  or  indirectly 
in  securities,  no  less  than  75  percent  of 
such  securities  are  securities  for  which 
market  quotations  are  readily  available 
from  independent  sources,  within  the 
meaning  of  Rule  1 7a-7.  of  the 
Investment  Advisers  Act  of  1940.  17 
CFR270.17a-7; 

(s)  Fidelity  maintains  for  a  period  of 
six  years,  in  a  manner  that  is  accessible 
for  audit  and  examination,  the  records 
necessarv'  to  enable  the  persons 
de.srribed  in  paragraph  (t)  to  determine 
whether  the  conditions  of  this 
exemption  have  been  met.  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
Fidelity,  such  records  are  lost  or 
destroyed  prior  to  the  end  of  such  six 
year  period;  and 

(2)  No  party  in  interest,  other  than 
Fidelity,  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act.  or  the  taxes 
imposed  by  sections  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(t): 

(t)(l)  Except  as  provided  in  paragraph 
(t)(2)  and  notwithstanding  anything  to 
the  contrary  in  sections  504(a)(2)  and  (b) 
of  the  Act,  the  records  referred  to  in 
paragraph  (s)  are  unconditionally 
available  for  examination  during  normal 
business  hours  by — 


(A)  Any  duly  authorized  employees  or 
representatives  of  the  Department  or  the 
Internal  Revenue  Service: 

(B)  Any  fiduciary  of  the  Plan  or  any 
duly  authorized  employee  or 
representative  of  such  fiduciary; 

(C)  Any  employer  of  participants  and 
beneficiaries  in  the  Plan  and  any 
employee  organization  whose  members 
are  covered  by  the  Plan,  or  any 
authorized  employee  or  representative 
of  these  entities;  and 

(D)  Any  participant  or  beneficiary  of 
the  Plan  or  any  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  None  of  the  persons  described 
above  in  paragraph  (t)(l)(B).  (C)  or  (D) 
shall  be  authorized  to  examine  the  trade 
secrets  of  Fidelity  or  commercial  or 
financial  information  that  is  privileged 
or  confidential; 

(3)  Should  Fidelity  refuse  to  disclose 
information  on  the  basis  that  such 
information  is  exempt  from  disclosure 
pursuant  to  paragraph  (t)(2)  above, 
Fidelity  shall,  by  the  close  of  the 
thirtieth  (30th)  day  following  the 
request,  provide  a  written  or  electronic 
notice  advising  that  person  (i)  of  the 
reasons  for  the  refusal  and  (ii)  that  the 
Department  may  request  such 
information. 

Section  III — Definitions 

(a)  "Fidelity"  refers  to  Fidelity 
Management  Trust  Company  and  its 
affiliates. 

(b)  "Affiliate"  means  (i)  any  person, 
directly  or  indirectly,  through  one  or 
more  intermediaries,  controlling, 
controlled  by,  or  under  common  control 
with  such  other  person;  (ii)  any  officer, 
director,  or  partner,  employee  or  relative 
(as  defined  in  section  3(15)  of  the  Act) 
of  such  other  person:  and  (iii)  any 
corporation  or  partnership  of  which 
such  other  person  is  an  officer,  director 
or  partner. 

(c)  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

(d)  Fidelity  is  "related"  to  a  Lender  if 
the  Lender  (or  a  person  controlling,  or 
controlled  by.  the  Lender)  owns  a  five 
percent  or  more  interest  in  Fidelity  or  if 
Fidelity  (or  a  person  controlling,  or 
controlled  by,  Fidelity)  owns  a  five 
percent  or  more  interest  in  the  Lender. 
For  purposes  of  this  definition:  (1)  The 
term  "interest"  means  with  respect  to 
ownership  of  an  entity  (A)  the  combined 
voting  power  of  all  classes  of  stock 
entitled  to  vote  or  the  total  value  of  the 
shares  of  all  classes  of  stock  of  the  entity 
if  the  entity  is  a  corporation,  (B)  the 
capital  interest  or  the  profits  interest  of 
the  entity  if  the  entity  is  a  partnership. 


or  (C)  the  beneficial  interest  of  the  entity 
if  the  entity  is  a  trust  or  unincorporated 
enterprise;  and  (2)  a  person  is 
considered  to  own  an  interest  held  in 
any  capacity  if  the  person  has  or  shares 
the  authority  (A)  to  exercise  any  voting 
rights  or  to  direct  some  other  person  to 
exercise  the  voting  rights  relating  to 
such  interest,  or  (B)  to  dispose  or  to 
direct  the  disposition  of  such  interest. 

(e)  A  "Unitized  Fund"  is  a  fund  that, 
to  facilitate  trading  and/or  accounting, 
has  established  "units"  representing 
undivided  interests  in  all  of  the  assets 
nf  such  fund 

EFFECTIVE  DATE:  The  exemption  is 
effective  as  ol  the  date  this  notice  of 
final  exemption  is  published  in  the 
Federal  Register. 

i  or  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Proposal) 
published  on  October  8.  2002.  at  67  FR 
62818. 

Clarification :  Based  on  discussions 
with  the  applicant,  the  Department 
hereby  wishes  to  clarify  that  all  written 
communications  that  may  be  made  by 
Fidelity  pursuant  to  the  requirements  of 
this  exemption  can  be  made 
electronically  (e.g.,  e-mail)  in  lieu  of 
regular  mail,  provided  that  the  Plans 
agree  to  receive  such  communications 
in  that  form. 

Notice  to  Interested  Persons:  The 
Proposal  indicated  that  notice  would  be 
provided  to  interested  persons  by  first 
class  mail  (see  67  FR  at  62822,  column 
2).  However,  the  applicant  informed  the 
Department  after  the  publication  of  the 
Proposal  that  it  also  wished  to  provide 
notice  to  interested  persons 
electronically  via  electronic  mail  on  or 
before  November  2,  2002.  In  this  regard, 
the  Department  notes  that  all  interested 
persons  were  notified  of  the  Proposal 
and  informed  of  their  right  to  comment 
thereon,  either  by  first  class  mail  or 
electronic  mail,  by  November  2.  2002. 
No  written  comments  on  the  Proposal 
were  received  by  the  Department. 
Accordingly,  the  Department  hereby 
grants  the  exemption  as  proposed. 

For  Further  Information  Contact:  Ms. 
Andrea  W.  Selvaggio  of  the  Department, 
telephone  (202)  693-8540.  (This  is  not 
a  toll-free  number.) 

The  Profit  Sharing  Trust  of  Dr. 
Ferdinand  d   Mainoit)  (the  Plan) 
Located  in  Baltimorf   MI) 

[Prohibited  Transaction  Lxeniption  2002-56 
Exemption  Application  No.  I>-11108l 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code. 


■'»()')» 
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by  reason  of  section  4975(c)(l)(Aj 
through  (E)  of  the  Code '  shall  not  apply 
to  the  sale  of  parcels  of  improved  real 
property  (the  Property)  by  the  Plan  to 
Ferdinand  G.  Mainolfi.  a  disqualified 
person  with  respect  to  the  Plan; 
provided  that:  (1)  The  sale  will  be  a  one- 
time transaction  for  cash;  (2)  as  a  result 
of  the  sale,  the  Plan  will  receive  the  fair 
market  value  of  the  Property,  as 
determined  by  an  independent, 
qualified  appraiser,  as  of  the  date  of  the 
transaction;  (3)  the  Plan  will  pay  no 
commissions,  fees,  or  other  expenses  in 
connection  with  the  sale;  and  (4)  the 
terms  of  the  sale  will  be  no  less 
favorable  to  the  Plan  than  terms  it 
would  have  received  under  similar 
circumstances  in  arm's  length 
negotiations  with  unrelated  third 
parties. 

After  giving  full  consideration  to  the 
entire  record,  the  Department  has 
decided  to  grant  the  exemption,  as 
described  above.  The  complete 
application  file,  including  all 
supplemental  submissions  received  by 
the  Department,  is  made  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension 
Welfare  Benefits  Administration.  Room 
N-1513.  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  of 
Proposed  Exemption  published  on 
November  18.  2002.  at  67  FR  69569. 

For  Further  Information  Contact: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  693-8540  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
U)8(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualiBed  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 


it  dltect  tht;  rcquiRimunt  ul  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  This  exemption  is  supplemental  to 
and  not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transactional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(3)  The  availability  of  this  exemption 
is  subject  to  the  express  condition  that 
the  material  facts  and  representations 
contained  in  the  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  in  Washington.  DC,  this  24th  day  of 
December,  2002. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
I '  S.  Department  of  Labor 
|FR  Dor.  02-;i2«95  Filed  12-27-02;  8:45  am) 

BILLING  COOC  4510-29-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCV;  Ndtioiidi  Au.lKves  and  Records 
Ariministration  (NARA). 
ACTION   Notice  of  availability  of 
prnposfd  records  schedules;  request  for 
comments. 


'  Pursuant  to  29  CFR  2510.3-2(d).  the  Plan  is  not 
within  the  jurisdiction  of  Title  I  of  the  Act. 
However,  there  is  jurisdiction  under  Title  II  of  the 
Act.  pursuant  to  section  497S  of  the  Code. 


summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA. 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 


DATES;  Requests  for  copies  must  be 
received  in  writing  on  or  before 
February  13,  2003.  Once  the  appraisal  of 
the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
i.(  ..ill'-  s(  iit^dule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML). 
National  Archives  and  Records 
Administration  (NARA).  8601  Adelphi 
Road.  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-837-36'tR  .ir  hv  o-mail  to 
records. mgt®nanj.fi(i\    Kiiiufstors  must 
cite  the  control  nunil"  i    \\  iin  h  qip^ars 
in  parentheses  after  tin  n.iin<  u!  thi; 
agency  which  submitted  the  s(  hedule, 
and  must  proviil-    i  !n  nlm.    illnss 
Those  who  desii'    ij  j  i  nsii  k  [    it 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M    \\.-i.'l,  h   .  i)u.>(  ''  :     i.:!'    tAcle 

Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road. 
College  Park.  MD  20740-6001. 
Telephone:  301-837-3120.  E-mail: 
records .  mgt®nara  .gov. 
SUPPLEMENTARY  INFORMATION:  Each  year 
i  .Hitiui  agi;iK.ii!.-5  Licatu  tjiilions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115.  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  nthti 
records  after  the  agency  no  longer  m^uds 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
admini^trntivR  use  by  the  agency  of 
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origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  thr-v  have  historical  or 
other  value 

Besides  identifyiii)^  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
■  agency.  This  notice  pro\ides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Commerce,  Office  of 
the  Secretary  (Nl-40-03-1,  1  item,  1 
temporary  item).  Duplicate  copies  of 
congressional  correspondence 
maintained  in  the  Office  of  Legislative 
Affairs. 

2.  Department  of  Commerce,  Bureau 
of  Industry'  and  Security  (Nl-476-02-4, 
22  items,  14  temporary'  items).  Records 
of  the  Office  of  Strategic  Trade  and 
Policy  Controls,  including  such  files  as 
aimual  military  critical  technologies 
lists,  commodity  control  and 
information  request  case  files,  seizures 
and  detentions  advice  files,  jurisdiction 
files,  subject  files,  advisory  committee 
files,  retail  product  files,  cables,  foreign 
policy  report  files,  chronological  files, 
and  licensing  files.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  Records  proposed  for 
permanent  retention  include 
recordkeeping  copies  of  policy  review 
files,  counfr\'  files,  encryption  records, 
high  performance  computer  files, 
controlled  correspondence  files,  and 
litigation  and  appeals  files. 

3.  Department  of  Defense,  Defense 
Threat  Reduction  Agency  (Nl-374-02- 
6,  10  items,  5  temporary  items).  Records 
relating  to  special  weapons  research, 
including  raw  data,  planning  records, 
and  files  on  disapproved  or  cancelled 
projects.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 
Proposed  for  permanent  retention  are 


recordkeeping  copies  of  long  range 
planning  records,  committee  files,  and 
records  relating  to  weapons  testing. 

4.  Department  of  Energy',  Bonneville 
Power  .•\dministration.  {Nl-305-02-2, 
18  items,  18  temporary  items). 
Administrative  records  documenting 
planned  systems  and  processes  to 
maximize  efficiencies  in  forecasting, 
marketing,  and  scheduling  power 
products.  Included  are  records  relating 
to  generation  distribution  and 
management,  system  streamlining,  load 
and  revenue  forecasting,  meters 
analysis,  transaction  scheduling,  and 
data  sharing.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  This  schedule  authorizes  the 
agency  to  apply  the  proposed 
disposition  instructions  to  any 
recordkeeping  medium. 

5.  Department  of  Justice,  United 
States  Marshals  Service.  (Nl-52 7-03-1. 
3  items,  2  temporary  items).  Electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing 
that  relate  to  the  agency's  official 
newsletter.  Recordkeeping  copies  of  the 
newsletter  are  proposed  for  permanent 
retention. 

6.  Department  of  Labor,  Employment 
Standards  Administration  (Nl-448-03- 
1,  4  items,  2  temporary  items). 
Electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing  that  are  associated  with 
subject  files  and  chronological  files 
accumulated  by  the  Office  of  the 
Assistant  Secretary  for  Employment 
Standards.  Recordkeeping  copies  of 
these  files  are  proposed  for  permanent 
retention. 

7.  Department  of  the  Treasury,  Offices 
of  the  Secretary  (Nl-56-03-1.  17  items. 
16  temporary  items).  Records  relating  to 
educational  and  community  outreach 
efforts,  including  such  files  as  student 
information  worksheets,  inventories  of 
student  outreach  efforts.  Eagle  Scout 
letters,  casework  referral  files,  policy 
and  information  letters,  and  bills  of 
exchange.  Also  included  are  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 
Recordkeeping  copies  of  monthly 
update  reports  are  proposed  for 
permanent  retention. 

8.  Department  of  the  Treasur\',  Bureau 
of  the  Public  Debt.  (Nl-53-03-2,  48 
items,  38  temporary  items).  Records 
relating  to  general  program  information 
press/media  coverage,  proposed 
regulations,  and  testimony.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Records  are 
accumulated  by  the  Government 
Securities  Regulation  Staff. 


Recordkeeping  copies  of  important  data 
files,  regulations  and  public  comment 
letters,  and  files  relating  to  legislation 
are  proposed  for  permanent  retention. 

9.  Administrative  Office  of  the  U.S. 
Courts.  Ofiice  of  Facilities  and  Security 
(Nl-1 16-03-2,  3  items.  3  temporary 
items).  Long  range  facilities  plans, 
which  include  data  regarding  personnel, 
caseload,  and  space.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing. 

10.  Arms  Control  and  Disarmament 
Agency.  Office  of  the  Director  (Nl-383- 
03-2.  1  item,  1  temporary  item).  The 
Executive  Secretary's  Paperwork 
Retrieval  and  Tracking  System,  which 
contains  scanned  images  of  selected 
documents  accumulated  by  the  Office  of 
the  Director,  1992-1999. 

11.  Central  Intelligence  Agency, 
Information  Management  Services  (Nl- 
263-02-1,  7  items.  2  temporary  items). 
Sound  recordings  and  commercially 
produced  films  and  videos  relating  to 
the  Intelligence  Community's  STAR 
GATE  program.  General  program  files, 
reports  and  studies,  slide  presentations, 
and  related  records  are  proposed  for 
permanent  retention. 

12.  Environmental  Protection  Agency. 
Office  of  Research  and  Development 
(Nl-412-01-3,  4  items.  2  temporary 
items).  Software  programs  for  the 
National  Emissions  Inventory  System. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Electronic  data 
and  the  related  documentation  are 
proposed  for  permanent  retention. 

13.  Peace  Corps,  Crisis  Corps  (Nl- 
490-02-3.  8  items.  6  temporary  items). 
Recruitment  and  application  files, 
subject  files,  and  publications 
background  files.  Also  included  are 
electronic  copies  of  documents  created 
using  word  processing  and  electronic 
mail.  Proposed  for  permanent  retention 
are  recordkeeping  copies  of  history  files 
and  recruitment/volunteer  publications. 

Dated:  December  20.  2002. 
Michael  ].  Kurtz, 

Assistant  Archivist  for  Record  Services — 
Washington.  DC. 
IFR  Dof    02-32819  Filed  12-27-02:  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Employees  Group  L*fe 
Insurance  Program   New  Age  Bands 
and  New  Premiums 

AGENCV;  Office  of  Personnel 
Management. 
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premiums  for  the  Federal  Employees'  corapensationers  under  Upiiun  B  diid  di-.i  r^|    mMi.aiHx  h.  ,u  !!i.   pn  inni 

Group  Life  Insurance  Program.  Option  C  coverage.  Eligible  employees        costs  f.  .  th.  n..  r,  ,.s,ne  r,.ini»  .     , 

^ ^ uponretirement  or»'iititI.r„ent  to  Option  H  .iiui  i  tpti.iH     ,ii  .s,  t.  ,  ,! 

suMUdAHY:  The  Office  of  Personnel  receipt  of  compensatin   mavelect  over)  tnnlUes    Ihi    is  r,  juir    i  i 

Mtnagement(OPM)  has  completed  a  unreduced  Option  B  mi  '  i(.fion  C  ensun   1   nt:  tmn  prvimin!  ilq  lacyas 

study  of  funding  and  claims  experience       coverage  bv  p.ivinq  th.-  luii  prpmium  for      thr  .i\>'r.iK>-  .!«'■  "f  l-''<i*Tai  .■iii(iin\r.><; 
within  the  Federal  Employees' Group  unreduced  (   iv.  riv:.    itt.  r   ii;.  •.  ni  hm-  -  ami  th.n-  is  a  h.um  in  !  .d.  ni 

Life  Insurance  (FEGLI)Pn.i;ram   !  )('M  is      Previously,  tti''  nptmn  H  ami  <  Jj-ti^ui  i  r-tirrau'iits  m  th.'  i.aiuni^  v.^r^    I  h.' 

announcing  additi'mai  aj^c  band.-.  Inr  i  nvoraijp  nf  ,,nniist.in!s  f.ftMii  t:.  r.-dui.t'         iiunitHT  ..f  t>nri.llt'..s  who  .ire  '^vr  a^.-  t)5 

Dptional  insui  .;i"  i:ii!  revised  i!  .i^"  n,   ,,ml  prfiiiniins  st^pp.vi   Since      is  pn  net  ted  tn  i^mw  tn  4i((i '.   within 

pi-.-iinuins  !hr>'iit;ti.  u'  'Si.-  Pr^'i'i  .m.  This       ;,.,,^.  ;  .^wr.-d  iiidi'.  i  duals    ,\  it  .i^>'  t.S 

laturmaluiii  wui  i"-  inamtai 1    ai  the  wcrt;  aiiauitants  w  h.v-,,-  ,  n\.'r.iK.'  was 

FEGLI  Web  site  at  www.opm.gov/insure/     reducing,  there  wis  n   t  :i. .  d  f   r  an 
';»".•  ippi.T  AHf  hand  hf.  Mild    iilf  t.O  prior  to 

'  ri.>  .-li-ii  '  [iifii*    ifi'iihiii    i„iw   in-)    Ul 

Thischaiu!.-  -Aul  :i.-<  .--:!,,!.•  .i  pr.'in.ui 

adjustm-'iit  -.:;■  <■  fiinm-r  i.i'.'s  v\cri- 

based  (mi    -  v.-r  u-'  -I'-i  i.u.'ini^  2  perca^n 
t-  >!  ^(l  iii'Miths 


EFFECTIVE  DATE:    '  ::;   ^  i:  .     :      .  > '' >  '^ 
FOR  FURTHER  INFORMATION  CONTACT 
k  |t!u.--:i  M>-^i.  .       .1'.      ''!"'    i""i-S 
SUPPLEMENTARY  INFORMATION:  tJl'M  is 


I  ssu  I  Hi.-  ,  nil  !  ..M  :  .'i;-! :  t! 
Federal  Ket;ister  publication  removing 
h.   ;     1.UU  i.ii.pioyees'  Group  Life 
:;■     [  ill  e  (FEGLI)  premiums  and  age 

■..ind-.  'r- 

prn.  ess  (  il'M  uses  to  announce 
premium  changes.  The  premium  rates 
for  all  coverage  categories  within  the 
FEGLI  Program  are  specific  to  the 
experience  of  the  group  and  are  not 
based  on  mortality  rates  within  the 


asenarate       P"  '"•-"'   '"■''  ■''"'"''  ^'"    '""""" 

a  separate      ^,  ^^  ,,,,,,,„,,.,,  ,,,,^,,,,  .,,„i..d    1  h. 

■omnvino  « 

•  .  f.^i.aded  cover.ik:"  n    -.%   uiii.ttii.'  '^ 
retir.'ii  .'iir"n>'»'s  h.is  -  tMUtj.'d  tii.- 


^^rZT^v.U  dem  .virauhi.    n„.k.'  up  .,!  tti.   b.)-  a^. 

S  GFR  870  to  streamline  the       ^      .  ^    ^  ' 

band. 

("'.rr.'!;'  pn'tniiiri-i  !>'M'1s  fir  nhitT 
eruiilioe.s  iii  the  (.Jptiun  i<  and  (  iptiMji  i 
category  are  insufficient  '     m..  t  t.h. 

of  th-'  ••xpaiid.-.j  1  .  iVfTa).;.'     1  *i.' 

legisjati  V  -api.  !  if.'  '-f  til.-  VVa  ,!  ,1 
general  population.  The  rates  represent       Program  ass  .m.     that  w.  s.  t  pi. m    in 
actuarial  estimates  of  premium  income        for  each  ag»     ait    nd.  p.  i  d.  ti  i.     f 'h* 
necessary  to  pay  future  expected 
benefits  costs.  In  1999.  OPM  made 


ina'  .-a.  ti  a, 
d'i' 


Other  band 

financially  s.-n  sippi  rtiiu,    !  h.' 

premium  changes  for  all  FEGLI  options,  additional  LJptii,u  i.  a^t  Lands   A^;.  s 

Most  premiums  remained  unchanged  or  65-69.  and  Ages  70  and  Over)  were 

v:,       .^     .   1    \  few  rates  increased  due  implemented  b\  '  >PNt  .ff.. '!\.  A  pni  ?A 

lu  iii«eApt;ueiK.o  of  the  group  and  were  2000.  The  additi  a,    i  i  ip'i   n  H  ml 

necessary  to  sufficiently  fund  the  Option  C  new  premium 

projected  future  increases  ag*-  'and    will  .  'immat.     r  •  ;,. .  i  ! 

The  Federal  Employees  Life  Insurance  youiik;.!  . m    u.    s  ;.      .hs,  !  . ,  th"  ; 

Improvement  Act.  Pub.  L  105-311.  (112  of  insuring  older  enrollees.  Without 

Stat.  2950)  provided  expanded  choices  them,  younger  FEGLI  enro!l»-p«; 

FEGl  I  BA-i-  Ppfmium  for  $1,000  Of-  Insurance 


.1.-I 


fv\.-nt\  \.'ars 

['r.aniums  wili  In-  i.iw.t  fi  a  H.isic 
nisuram  .-   thf  posttiS  No  K.'iliu  linn 
ei>'<  th.n    and  tnr  th--  HMi'int'.  (d 
pnpaj.'fs  in  (  jptum  H    Idi.T.-  ar--  nwi 
-  ham;>'s  !i-  t'tif  Optmn  .\  prt-iniurns. 
Xiuiuitants  witti  th.'  pust  hS  SI)  '- 
K.'diii  tii'ti  flei  tmn  will  hav--  a  small 
nil  r.'asc  m  ihcir  prt'iniums   (  lid.-r 
.•nfi  «l  l.'fs  ;  akjf  *>''  ami  ahi  i\  *•  i  in  1  iptii  ai 
H  will  -.•'■  th.'ir  prtaniuins  wk  reases. 
f|>iw-i'\.T    (iptmn  H  fiinill.'f's  hf'twi'en 
at;.'  ■4'>  and  h4  wdi  hava-  ,i  de(  rfas"  m 
pr.'miiims    Th.'  -dii.'st  enri)llees  la^.'  "'i 
did  ahii\'"  m  (  )ptiiin  (    wall  alsu 
•  ■\p>'n>'n!  I'  a  firtaiiiuin  ini  r»'ase. 

t'rtainunis  for  thf  new  (iptnai  H  aee 
bands  iAges  rv,   tiMi    (.\gfss-(t    '4 
(Ages  75- 'Ml  and  Ages  8(1  A  (  )vfr;  ar.- 
h«'i.nt;  [diasfii  in  over  a   ^  \t'ai  p.-riod 
This  Federal  RegLster  Nm.,,  ,.  rcfl.n  ts  th.- 
pr.'nnains  fur  piia.sc  lait-    Futur.'  Federal 
Register  n.itn  fs  -Aiii  he  issued  i',r  both 

ptlas.-  _*  anii   [dlasc    1     \\f  '.Mil   issij.- 
gii.daii.  .'  t--  a!i  a^.'ili  L'.s  jor  the  purpose 
of  i.iJiins.-lint:  .'inpiO.\ecs  ami  we  w  ul 
notif\  aft.'t  t.-d  annuitants  direi  '.i\     I'tie 
f-T(.!  1  preinrani  rates  wiW  he 
ma.ntaiUed  on  ttie  J-hULI  Web  site 
•v  A  v%     I  in.gov/insure/life. 

The  new  FF'  d,l  prennam  rate,  ar"  as 
follows: 


EnroMee  Premium  

Gtovemment  Prerrtium 


Total  Premium 


DfWGCKly 


$0  1500 
0.0750 


02250 


Monthly 


$0  3250 
0.1625 


04875 


The  premiums  for  corapensationers  who  are  paid  every  four  weeks  are  two  times  the  biweekis  pr-  u.i  am 

Annuitant  Basic  Premium  -fth  $1,000  of  iNSuf^raCE 


Election 


75%  Reduction 
50%  Reduction 


Monthly  wittv 

hddingKxeach 

$1 .000  of  your 

BIA  before  age 

65 


$0  3250 
09250 


MonlhlY  with 

holding  tor 

each  $1  000  ot 

your  BIA  atler 

age  65 


(') 
$0  60 
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Annuitant  Basic  PREMiut.'  per  $V000  Of  Insurance — Continued 


Eieciior. 

Monttily  with- 
holding for  each 
$1 ,000  of  your 
BIA  before  age 
65 

■- 
Monthly  with- 
holding for 
each  $1,000  Of 
your  BIA  after 
896  65 

No  Reduction  

2.155 

1  83 

1  None  -Basic  insurance  is  tree 


Compensationep  Basic  Premiun'  pe"  $i  000  df  Insurance 


Election 

Withholding 
every  four 
weeks  for 
each  $1 ,000  of 
your  BIA  be- 
fore age  65 

Withholding 
every  four 
weeks  lor 

each  $1,000  of 

your  BIA  after 

age  65 

75%  Reduction    

$0  3000 
0.8600 
1.9600 

V) 

$0.5600 

1  680 

50°c  Reduction   

No  Reojciion  

'  None — Basic  insurance  is  free. 


Qp-'iON  A  Premium  pe^  sio.OOO  o^  Insurance 


Age  band 


Biweekly 


Monthly 


Under  age  35  .. 

Ages  35-39 

Ages  40-44 

Ages  45-49 

Ages  50-54 

Ages  55-59 

Age  60  &  Over 


$0.30 

$0  65 

0.40 

0.87 

0.60 

1.30 

0.90 

195 

1.40 

303 

2.70 

5.85 

6.00 

1300 

The  premiums  for  corapensationers  who  are  paid  every  four  weeks  are  two  tiraes  the  biweekly  premium. 

Op"!On  B  prem'JV  ppp  Si  OOG  OF  Insurance 


Age  band 


Biweekly 


Monthly 


Under  age  35  .... 

Ages  35-39 

Ages  40-44 

Ages  45-49 

Ages  50-54 

Ages  55-59 

Ages  60-64  

Ages  65-69 

Ages  70-74 

Ages  75-79 

Ages  80  &  Over 


$0.03 

$0,065 

004 

0.087 

0.06 

O130 

0.09 

0195 

014 

0.303 

0.28 

0.607 

0.60 

1.300 

0.71 

1.538 

0.87 

1.885 

1.07 

2.318 

1.27 

2.752 

The  premiums  for  corapensationers  w  hi   are  paiii  even,  fmjr  w  eeks  are  two  times  the  biweekly  premium. 

Option  C  Premium  per  Multiple  Of  InSv'ba'jce 


Age  band 


Biweekly 


Monthly 


Under  age  35 
Ages  35-39  ... 

Ages  40-44    .. 

Ages  45^9  .. 
Ages  50-54  .. 
Ages  55-59  ... 
Ages  60-64  ... 
Ages  65-69  ... 
Ages  70-74  ... 


$0.27 

$0.59 

0.34 

074 

0.46 

1.00 

0.60 

1.30 

0.90 

1  95 

1.45 

314 

2.60 

5.63 

3.00 

6.50 

3.40 

7.37 

-'♦(in2 


Ages  75-79 

Ages  80  &  Over 
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Option  C  Premium  per  Multiple  of  Insurance— Continued 


Age  band 


Biweekly 


4.50 
6.00 


Monthly 


9.75 
13.00 


The  premiums  for  compensationers 
who  are  paid  every  four  weeks  are  two 
times  the  biweekly  premium. 
US  Office  of  Personnel  Management. 
Ktiv  (  olcs  lames, 
Uin-rtor. 
|FR  Dor.  02-.32891  Filed  12-27-02;  8:45  am) 
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securities  and  exchange 
commission 


[Release  No   IC    2SH.'b    Hi  2    ' 


2648J 


Nicholas  Applegate  Capital 
Management  et  al     Notice  of 
Application 

UiMtMiititii  i.i.  iO()2. 
AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
action:  Notice  of  application  for  an 
order  under  sections  6(c)  and  17(b)  of 
the  Investment  Company  Act  of  1940 
("Act")  for  exemptions  from  section 
17(a)  of  the  Act,  and  under  section  17(d) 
of  the  Act  and  rule  17d-l  thereunder  to 
permit  certain  joint  transactions. 

SUMMARY  OF  APPLICATION:  Applicants 
requests  an  order  to  permit  certain 
registered  open-end  management 
investment  companies  or  series  thereof 
that  are  advised  by  Nicholas-Applegate 
Capital  Management  (each,  a  "Fund")  to 
invest  in  a  company  organized  in  the 
Republic  of  Mauritius  ("Mauritius 
Company")  that  will  invest  in  Indian 
sc(  iiritios. 

APPLICANTS:  Nicholas-Applegate  Capital 
Management  ("NACM")  and  Nicholas- 
Applegate  Institutional  Funds  ("NAIF"). 
FILING  DATES:  The  application  was  filed 
on  September  27.  2001  and  amended  on 
Dorrmher  2:^    2002 

Mf  AHiNu  !j>i  NOTifn,, AMLiN  Of  HEARING:  An 
urdei  granting  ttu:  dpplit.auuii  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  [anuary  17,  2003.  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 


the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Filth  .btieet,  NW.,  Washington.  DC 
20549-0609.  Applicants:  J.B.  Kittredge, 
Esq.,  Ropes  &  Gray,  One  International 
Place.  Boston.  MA  02110 

FOR  FURTHER  INFORMATION  CONTACT:  [aea 
i-    Hatiii,  .Sfiinii  (.miii.N<;l.  at  \.m^i  942— 
0614,  or  lanet  M.  Grossnickle.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  li  J  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (tp'     'n,'_q4>-8090). 

Applicants'  Representations 

1.  NAIF,  a  Delaware  business  trust,  is 
registered  under  the  Act  as  an  open-end 
management  investment  company  and 
has  16  series,  three  of  which  currently 
intend  to  invest  in  the  Mauritius 
Company:  Nicholas-Applegate 
International  Growth  Opportunities 
Fund,  Nicholas-Applegate  International 
Core  Growth  Fund,  and  Nicholas- 
Applegate  Emerging  Countries  Fund.' 
The  investment  objective  of  each  of 
these  series  is  to  maximize  long-term 
capital  appreciation.  NACM.  a 
California  limited  partnership,  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940.  NACM  serves  as  investment 
adviser  pursuant  to  an  advisory 
agreement  between  NACM  and  the 


'  Each  exisliiiK  roRisIored  open-end  manaRenient 
iiiveslni«nl  company  that  ciirrenllv  intends  to  relv 
on  the  requested  relief  has  been  named  as  an 
applii:ant.  Appluuints  are  also  seeking  relief  for  any 
registered  open-end  management  investment 
company  or  series  thereof  for  which  an  Adviser 
|<leriiiiHl  below)  currently,  or  in  the  hiture,  acts  as 
investment  advi.ser  or  subadviser  (included  in  the 
term  "Kunds"}.  The  term  "Adviser"  includits 
NACM.  or  any  registereit  investment  adviser 
ccmtnilling.  controlled  by.  or  under  comm(m 
>  onlrol  with  NA(!:M  that  serves  as  investment 
adviser  or  subadviser  to  a  Fund,  tach  existing  or 
future  regislereit  open-end  management  investment 
company  or  Adviser  that  may  rely  on  the  requested 
n-lief  in  the  future  will  do  so  only  in  accordance 
with  the  terms  and  conditions  of  the  requested 
order. 


relevant  Fund  (each,  an  "Advisory 
Agreement").  As  investment  adviser, 
NACM  is  responsible  for  making 
investment  decisions  for  a  Fund  and 
managing  the  Fund's  other  affairs  and 
business,  subject  to  the  policies 
cvt.ihlivhpd  hv  the  board  of  riirortors  of 
th.   rih'\,int  Fund  (each  a    Hn.iKi"). 
UruitT  the  tfrms  of  each  A(lvisnr\ 
Agreement,  NACM  receives  niMnthly 
management  fees  from  the  I  mt  or  the 
Fund  s  .idviser.  as  the  case  may  be,  at 
sjie(  itieii  annual  rates. 

2.  The  Funds  desire  to  purchase  and 
sell  shares  of  beneficial  interest 
representing  ownership  interests  in  a 
limited  life  company  organized  in  the 
Republic  of  Mauritius  (the  "Mauritius 
Company").  The  Mauritius  Company 
will  be  formed  and  will  operate  solely 
for  the  purpose  of  allowing  the  Funds 
and  certain  pension  plans  and  other 
separately  managed  accounts 
(collectively,  the  "Accounts")  for  which 
NACM  or  another  Adviser  acts  as 
discretionary  manager,  to  invest  in  debt 
and  equity  securities  of  Indian  issuers.^ 
The  Mauritius  Company  will  enable  the 
Funds'  and  the  Accounts'  investments 
in  India  to  qualify  for  the  favorable  tax 
treatment  afforded  by  the  Mauritius- 
India  double  taxation  avoidance  treaty 
(the  "Treaty  "). 

3.  The  Mauritius  Company  will  be 
wholly-owned  by  the  Funds  and 
Accounts. '  and  will  not  be  permitted  to 
make  any  types  of  investments,  or 
engage  in  any  types  of  activities,  that 
would  not  be  permitted  to  be  made  or 
engaged  in  by  the  Funds  directly  in 
accordance  with  their  investment 
objectives,  policies,  and  limitations.  All 
material  legal  and  tax  considerations 
applicable  to  the  Mauritius  Company 
and  the  Funds'  investments  therein  will 
be  fully  set  forth  in  each  Fund's 
registration  statement.  The  shares  of  the 
Mauritius  Company  purchased  by  the 


^The  Funds  will  not  invest  in  Indian  issuers 
directly  (other  than  investments  in  American 
Depositary  Receipts  or  (Global  Depositary  Receipts 
of  Indian  issuers  (i:ollectively.  "Depositary 
Re<:eipts"|)  so  long  as  they  are  able  to  invest  in 
Indian  securities  through  the  Mauritius  Company. 
For  purposes  of  section  5  of  the  Act.  a  Fund  would 
aggregate  anv  Indian  securities  underlying 
Depositarv  Re<  eipts  owned  by  that  Fund  with  that 
Fund's  pro  rata  share  of  Indian  securities  held 
indirectly  through  the  Mauritius  (>)mpany. 

'The  Mauritius  (Uimpany  will  be  a  private 
investment  company  excluded  from  the  definition 
of  "investment  company"  pursuant  to  section 
3(c)(7)  of  the  Act  and  the  rules  thereunder. 
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Funds  and  the  Accounts  will  have 
identical  terms,  rights  and  conditions, 
will  be  redeemable  at  their  net  asset 
value  next  determined  after  receipt  of 
the  redemption  request,  and  are 
expected  to  be  liquid.'' 

4.  NACM  will  serve  as  the  investment 
adviser  to  the  Mauritius  Companv  and 
will  make  recommendations  as  to  all 
investments  of  the  Mauritius  Company, 
subject  to  the  supervision  of  the 
Mauritius  Company's  board  of  directors 
(the  "Mauritius  Company  Board  ").  No 
advisor\'  fees  will  be  paid  to  NACM  by 
the  Mauritius  Company,  but  the 
Mauritius  Company  will  pay  NACM  a 
monthly  administrative  fee  based  upon 
a  percentage  of  the  Mauritius 
Company's  average  daily  net  assets. 
NACM's  duties  will  include 
coordinating  all  of  the  Mauritius 
Company's  services  (including  auditors 
and  legal  service  providers),  calculating 
the  daily  net  asset  value  per  share  of  the 
Mauritius  Company,  overseeing 
compliance  by  the  Mauritius  Company 
with  applicable  requirements  of  the  Act. 
maintaining  the  books  and  records  of 
the  Mauritius  Company,  and  acting  as 
U.S.  agent  for  the  service  of  process  for 
the  directors  and  officers  of  the 
Mauritius  Company  who  are  not  U.S. 
citizens  or  residents.  The  Funds  and  the 
Accounts  will  be  assessed  the  expenses 
of  the  Mauritius  Company  on  a  pro  rata 
basis.  ^' 

5.  Applicants  request  an  order 
pursuant  to  sections  6(c),  17(b)  and 

1 7(d)  of  the  Act  and  rule  1 7d-l  under 
the  Act  solely  to  the  extent  necessary  to 
permit:  (a)  The  Funds  to  purchase 
shares  of  beneficial  interest  of  the 
Mauritius  Company;  (b)  the  Mauritius 
Company  to  sell  its  shares  of  beneficial 
interest  to  the  Funds,  and  to  redeem 
such  shares  held  by  the  Funds,  upon  the 
demand  of  the  Funds;  and  (c)  The 
Advisers  to  provide  investment 
management  services  to  the  Funds  and 
the  Mauritius  Company 

Applic  ants   l.e^al  .Analysis 

1.  Section  17(a)  generally  provides,  in 
part,  that  it  is  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  person,  acting  as  principal, 


'*  In  making  its  own  determination  that  its 
investments  in  illiquid  securities  do  not  exceed 
15%  of  its  net  assets,  each  Fund  will 'aggregate  any 
illiquid  securities  owned  by  that  Fund  with  that 
Fund's  pro  rata  share  of  any  illiquid  securities  held 
indirectly  through  the  Mauritius  Company. 

^The  Mauritius  Company's  expenses  will  consist 
primarily  of  the  administrative  fee  payable  to 
NACM.  the  fees  paid  to  the  Mauritius  Company's 
other  service  providers,  local  administrator  fees, 
and  the  brokerage  commissions  paid  by  the 
Mauritius  Company  on  its  purchases  and  sales  of 
portfolio  securities  of  Indian  issuers. 


knowingly  to  sell  or  purchase  any 
security  or  other  property  to  or  from 
such  investment  company.  Section 
2(a)(3)  of  the  Act  defines  an  "affiliated 
person"  of  another  person  to  include  (a) 
any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with 
power  to  vote,  5%  or  more  of  the 
outstanding  voting  securities  of  the 
other  person;  (b)  any  person  5%  or  more 
of  whose  outstanding  voting  securities 
are  directly  or  indirectly  owned, 
controlled,  or  held  with  the  power  to 
vote  by  the  other  person;  and  (c)  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  other  person. 

2.  Applicants  state  that  the  Funds  and 
the  Mauritius  Company  are  expected  to 
be  affiliated  persons  under  section 
2(a)(3)  of  the  Act,  since  one  or  more  of 
the  Funds  will  own  at  least  5%  (and,  in 
all  likelihood,  more  than  25%)  of  the 
outstanding  voting  securities  of  the 
Mauritius  Company.  In  addition,  as  the 
investment  adviser  or  subadviser  to 
certain  Funds  and  the  Mauritius 
Company.  NACM  is  an  affiliated  person 
of  such  Funds  and  the  Mauritius 
Company.  Further,  certain  of  the  Funds, 
Accounts,  and  the  Mauritius  Company 
arguably  could  be  deemed  to  be  under 
the  common  control  of  NACM  or  one  of 
the  other  Advisers.  Consequently,  the 
sale  of  shares  of  beneficial  interest  of  the 
Mauritius  Company  to  the  Funds,  and 
the  redemption  of  such  shares  of  the 
Mauritius  Company  held  by  the  Funds, 
would  be  prohibited  under  section  17(a) 
of  the  Act. 

3.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  grant  an  order 
permitting  a  transaction  otherwise 
prohibited  by  section  17(a)  if  the  terms 
of  the  proposed  transaction  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned  and  the  proposed  transaction 
is  consistent  with  the  policies  of  each 
registered  investment  company 
involved  and  with  the  general  purposes 
of  the  Act.  Section  6(c)  of  the  Act 
permits  the  Commission  to  exempt  any 
person  or  transactions  from  any 
provisions  of  the  Act  if  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

4.  Applicants  submit  that  the 
proposed  arrangement  satisfies  the 
standards  for  relief  under  sections  1 7(b) 
and  6(c)  of  the  Act.  For  the  reasons 
discussed  below,  Applicants  submit  that 
the  terms  of  the  arrangement  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 


transactions  are  consistent  with  the 
policy  of  each  registered  investment 
company  concerned  and  with  the 
general  purposes  of  the  Act.  Applicants 
further  submit  that  the  Funds' 
participation  in  the  Mauritius  Company 
will  be  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  Act. 

5.  Applicants  note  that  NACM  and  its 
affiliates  will  receive  no  advisorv'  fee  in 
connection  with  the  Funds'  investment 
in  the  Mauritius  Company,  and  shares 
of  the  Mauritius  Company  will  not  be 
subject  to  a  sales  load,  redemption  fee, 
distribution  fee  or  service  fee. 
Applicants  argue  that  the  fees  payable  to 
the  Mauritius  Company's  service 
providers,  including  NACM,  will  be  for 
distinct  services,  and  the  costs  of  such 
fees  will  be  outweighed  by  the  benefits 
to  be  obtained  under  the  "Treaty. 
Moreover,  the  administrative  fees  to  be 
paid  by  the  Mauritius  Company  to 
NACM  will  be  paid  only  upon  the 
determination  by  each  Fund's  Board, 
including  a  majority  of  its  directors  that 
are  not  "interested  persons"  of  the  Fund 
as  defined  in  section  2(a)(19)  of  the  Act 
("Non-Interested  Directors"),  that  the 
fees  are  (i)  for  ser\'ices  in  addition  to, 
rather  than  duplicative  of,  services 
rendered  to  the  Funds  directly  and  (ii) 
fair  and  reasonable  in  light  of  the  usual 
and  customary'  charges  imposed  by 
others  for  services  of  the  same  nature 
and  quality.  Each  Fund  and  Account 
will  be  treated  identically  as  a 
shareholder  of  the  Mauritius  Company, 
and  each  Fund  and  Account  will 
purchase  and  sell  shares  of  beneficial 
interest  of  the  Mauritius  Company  on 
the  same  terms  and  on  the  same  basis 

as  each  other  Fund  and  Account  that 
invests  in  the  Mauritius  Company. 

6.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  generally  prohibit 
joint  transactions  involving  registered 
investment  companies  and  their 
affiliates  unless  the  Commission  has 
approved  the  transaction.  In  considering 
whether  to  approve  a  joint  transaction 
under  rule  1 7d-l ,  the  Commission 
considers  whether  the  proposed 
transaction  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act,  and  the  extent  to  which  the 
participation  of  the  investment 
companies  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  the 
other  participants.  Applicant  states  that 
the  Funds  and  the  Accounts  (by 
purchasing  shares  of  beneficial  interest 
of  the  Mauritius  Company),  NACM  and 
the  other  Advisers  (by  managing  the 
portfolio  securities  of  the  Funds  at  the 
same  time  that  the  Funds  are  invested 


7«M)t)4 
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in  shares  of  beneficial  interest  of  the 
Mauritius  Company),  and  the  Mauritius 
Company  (by  selling  its  shares  to.  and 
redeeming  its  shares  from,  the  Funds), 
could  be  deemed  to  be  participants  in  a 
joint  enterprise  or  arrangement  within 
the  meaning  of  section  17(d)  and  rule 

17d-l. 

7.  Applicants  request  an  order 
pursuant  to  section  17(d)  and  rule  17d- 
1  to  permit  the  proposed  transactions 
with  the  Mauritius  Company. 
Applicants  submit  that  the  investment 
by  the  Funds  in  the  Mauritius  Company 
on  the  basis  proposed  is  consistent  with 
the  provisions,  policies  and  purposes  of 
the  Act.  and  that  each  Fund  will  invest 
in  shares  of  beneficial  interest  of  the 
Mauritius  Company  on  the  same  basis 
as  any  other  shareholder  [i.e..  the  other 
Funds  and  Accounts).  Applicants 
further  submit  that  all  investors  in 
shares  of  beneficial  interest  of  the 
Mauritius  Company  will  be  subject  to 
the  same  eligibility  requirements 
imposed  by  the  Mauritius  Company, 
and  all  shares  will  be  priced  in  the  same 
manner  and  will  be  redeemable  under 
the  same  terms.  Moreover,  investing  in 
the  Mauritius  Company  will  offer  tax 
advantages  to  the  Funds  that  would  not 
otherwise  be  available. 

Appli<  ants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  The  Funds'  investment  in  shares  of 
the  Mauritius  Company  will  be 
undertaken  only  in  accordance  with  the 
Funds'  stated  investment  restrictions 
and  will  be  consistent  with  their  stated 
investment  policies.  For  these  purposes, 
the  Funds  will  be  treated  as  owning 
their  pro  rata  portion  of  the  portfolio 
securities  of  the  Mauritius  Company. 

2.  NACM  and  its  affiliated  persons 
will  receive  no  advisory  fee  in 
connection  with  the  Funds'  investment 
in  the  Mauritius  Company.  NACM  and 
its  affiliated  persons  will  receive  no 
commissions,  fees,  or  other 
compensation  from  a  Fund  or  the 
Mauritius  Company  in  connection  with 
the  purchase  or  redemption  by  the 
Funds  of  shares  in  the  Mauritius 
Company.  Shares  of  the  Mauritius 
Company  will  not  be  subject  to  a  sales 
load,  redemption  fee,  distribution  fee  or 
service  fee. 

3.  Administrative  fees  will  be  paid  by 
the  Mauritius  Company  to  NACM  only 
upon  a  determination  by  each  Fund's 
Board,  including  a  majority  of  its  Non- 
Interested  Directors,  that  the  fees  are  (i) 
for  services  in  addition  to,  rather  than 
duplicative  of.  services  rendered  to  the 
Funds  directly,  and  (ii)  fair  and 
reasonable  in  light  of  the  usual  and 


customary  charges  imposed  by  others 
for  services  of  the  same  nature  and 
quality.  If  such  determination  is  not 
made  by  a  Funds  Board.  NACM  will 
reimburse  to  that  Fund  the  amount  of 
any  administrative  fee  borne  by  that 
Fund  as  an  investor  in  the  Mauritius 
Company. 

4.  The  Mauritius  Company  will,  at  all 
times,  limit  its  investment  in  illiquid 
securities  to  no  more  than  15%  of  its 
assets. 

5.  Each  Fund's  Board,  including  a 
majority  of  the  Non-Interested  Directors, 
will  determine  initially  and  no  less 
frequently  than  annually  that  the  Fund's 
investments  in  the  Mauritius  Company 
are.  and  continue  to  be,  in  the  best 
interests  of  the  Fund  and  the  Fund's 
shareholders. 

6.  NACM  will  undertake  to  make  the 
accounts,  books  and  other  records  of  the 
Mauritius  Company  available  for 
inspection  by  the  SEC  staff  and,  if 
requested,  to  furnish  copies  of  those 
records  to  the  SEC  staff. 

7.  The  Mauritius  Company  will 
comply  with  the  requirements  of 
sections  9.  12,  13.  17(a).  17(d),  17(e), 
17(f),  17(h).  18.  21  and  36-53  of  the  Act 
and  rule  22c-l  under  the  Act  as  if  the 
Mauritius  Company  were  an  open-end 
management  investment  company 
registered  under  the  Act.  In  addition, 
the  Mauritius  Company  will  comply 
with  the  requirements  of  the  rules  under 
section  17(fl  and  17(g)  of  the  Act.  With 
respect  to  all  redemption  requests  made 
by  a  Fund,  the  Mauritius  Company  will 
comply  with  section  22(e)  of  the  Act. 
NACM  will  adopt  procedures  designed 
to  ensure  that  the  Mauritius  Company 
complies  with  the  aforementioned 
sections  of  the  Act  and  rules  under  the 
Act.  NACM  will  periodically  review  and 
periodically  update  as  appropriate  such 
procedures  and  will  maintain  books  and 
records  describing  such  procedures,  and 
maintain  the  records  required  by  rules 
31a-l(b)(l).  31a-l(b)(2)(ii)  and  31a- 
1(b)(9)  under  the  Act.  In  addition,  in 
connection  with  the  review  required  by 
condition  5  above,  NACM  will  provide 
annually  to  each  Fund's  Board  a  written 
report  about  NACM's  and  the  Mauritius 
Company's  compliance  with  this 
condition.  All  books  and  records 
required  to  be  made  pursuant  to  this 
condition  will  be  maintained  and 
preserved  for  a  period  of  not  less  than 
six  years  from  the  end  of  the  fiscal  year 
in  which  any  transaction  occurred,  the 
first  two  years  in  an  easily  accessible 
place,  and  will  be  subject  to 
examination  by  the  SEC  and  its  staff. 


For  the  Commi.ssion.  by  tlie  Ui\  ibioii  ot 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarliind 

Deputy  Secretary 

[PR  Doc.  02-32913  Filed  12-27-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel   No  IC-25875:  File  No  812-12914] 

ReliaStar  Life  Insurance  Company  of 
New  York,  et  al. 

D«  ember  23.  2002. 
AGENCY:  Securities  and  Exchange 
(  ( miniission  ("SEC"  or  'Commission") 
action:  Notice  of  application  for  an 
order  pursuant  to  Section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  granting  exemption  from 
Sections  2(a)(32)  and  27{i)(2)(A)  of  the 
Act  and  Rule  22c-l  thereunder. 


APPLICANTS:  ReliaStar  Life  Insurance 
Compdiu  nf  New  York  ("RLNY"). 
Separate  Account  NY-B  of  ReliaStar 
Life  Insurance  Company  of  New  York 
(the  "Account")  and  Directed  Services. 
Inc.  (  "DSI")  (together,  the 
"Applicants"). 
SUMMARY  OF  THE  APPLICATION: 
Applicants  seek  an  order  ol  the 
Commission,  pursuant  to  Section  6(c)  of 
the  Act,  exempting  them  from  Sections 
2(a)(32)  and  27(i)(2)(A)  of  the  Act  and 
Rule  22C-1  thereunder,  to  the  extent 
necessary  to  permit  the  recapture  of 
certain  credits  applied  to  premium 
payments  made  in  consideration  of 
certain  deferred  variable  annuity 
contracts,  described  herein,  that  RLNY 
plans  to  issue  (the  "Contracts"). 
Applicants  also  hereby  apply  for  an 
order  of  the  Commission,  pursuant  to 
Section  6(c)  of  the  Act.  exempting  (1) 
variable  annuity  separate  accounts  that 
RLNY  or  its  successors  in  interest  may 
establish  in  the  Future  ("Future 
Accounts"),  and  (2)  principal 
underwriters  for  such  Future  Accounts 
under  common  control  with  RLNY  or  its 
successors  in  interest  now  or  in  the 
future  ( 'Future  Underwriters  ").  from 
Sections  2(a)(32)  and  27(i)(2)(A)  of  the 
Act  and  Rule  22c-l  thereunder,  to  the 
extent  necessary  to  permit  the  recapture 
of  certain  credits  applied  to  premium 
pa\  iiniit'-  iii.iiit'  in  consideration  of 
varidhle  rtuauity  contracts  issued  in  the 
Future  by  RLNY  or  its  successors  in 
interest  through  a  Future  Account  that 
are  substantially  similar  in  all  material 
respects  to  the  Contracts  ("Future 
Contracts"). 
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RLING  DATE:  The  Application  was  filed 

on  December  20.  2002 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  appludtion  will  be 
issued  unless  the  Commission  orders  a 
hearing  interested  persons  inav  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  the 
Applicants  with  a  copy  of  the  request. 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  b\ 
5:30  p.m.  on  lanuars  20,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  the  Applicant  in  the  form  of 
an  affidavit  or.  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer  s  interest,  the 
reason  for  the  request,  and  the  issues 
contested  Persons  may  request 
notlfic  dtion  of  a  hearing  by  writing  to 
the  Sec;retar\'  of  the  Commission. 
ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission.  450  Fifth  Street 
N\V..  Washington.  DC  20.549-0609. 
Applicant,  c/o  Linda  Senker.  Esq.. 
Golden  American  Life  Insurance 
Company.  1475  Dunwoody  Drive.  West 
Chester.  Pennsylvania  19380 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  A.  Young.  Esq..  Senior  (ounsel. 
or  Lorna  J.  MacLeod.  Bran(  h  tihief. 
Office  of  Insurance  Products.  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
IS  a  summary  of  the  Application.  The 
Application  is  available  for  a  fee  from 
the  Commission's  Puhlir  Reference 
Branch.  450  Fifth  Street,  NW.. 
Washington.  DC  20549-0102  (tel.  (202) 
942-8090). 

Applicants'  Representations 

1.  RLN^'  IS  a  stock  life  insurance 
company  originally  incorporated  under 
the  laws  of  New  York  (originally 
incorporated  under  the  name  Morris 
Plan  Insurance  Society)  on  June  11. 
1917.  RLNY  is  engaged  in  the  business 
of  writing  life  insurance  and  annuities. 
both  individual  and  group,  and  is 
authorized  to  do  business  in  all  50 
states.  RLNY  is  a  wholly-owned 
subsidiar>'  of  Security-Connecticut  Life 
Insurance  Company,  which  is  a  wholly- 
owned  subsidiary  of  ReliaStar  Life 
Insurance  Company.  RLNY  is  ultimately 
controlled  by  ING  Groep  N.V.,  a  global 
financial  services  holding  company 
with  approximately  $624  billion  in 
assets  as  of  December  31,  2001.  As  of 
December  31.  2001,  RLNY  had  assets  of 
approximately  $83.1  million.  For 
purposes  of  the  Act.  RLNY  is  the 
depositor  and  sponsor  of  the  Account  as 
those  terms  have  been  interpreted  by  the 
Commission  with  respect  to  variable 
annuity  separate  accounts. 


2.  First  Golden  American  Life 
Insurance  Company  of  New  York  ("First 
Golden")  established  the  Account  as  a 
segregated  investment  account  under 
New  York  law  on  June  13,  1996. 
Effective  April  1.  2002.  First  Golden  was 
merged  into  RLNY,  an  affiliated 
companv  of  First  Golden,  and  Separate 
Account  NY-B  became  a  separate 
account  of  RLNY  as  a  result  of  the 
merger.  Under  New  York  law,  the  assets 
of  the  Account  attributable  to  the 
Contracts  and  any  other  variable 
annuity  contracts  through  which 
intere.sts  in  the  Account  are  issued  are 
owned  by  the  Account's  depositor  but 
are  held  separately  from  all  other  assets 
of  the  depositor,  for  the  benefit  of  the 
owners  of,  and  the  persons  entitled  to 
payment  under.  Contracts  issued 
through  the  Account.  Consequently, 
such  assets  are  not  chargeable  with 
liabilities  arising  out  of  any  other 
business  that  the  Account's  depositor 
may  conduct.  Income,  gains  and  losses, 
realized  or  unrealized,  from  each 
subaccount  of  the  Account,  are  credited 
to  or  charged  against  that  subaccount 
without  regard  to  any  other  income, 
gains  or  losses  of  the  Account's 
depositor.  The  Account  is  a  "separate 
account"  as  defined  by  Rule  O-l(e) 
under  the  Act.  and  is  registered  with  the 
Commission  as  a  unit  investment  trust. 

3.  The  Account  currently  is  divided 
into  a  number  of  subaccounts.  Each 
subaccount  invests  exclusively  in  shares 
representing  an  interest  in  a  separate 
corresponding  investment  portfolio  of 
one  of  several  series-type  open-end 
management  investment  companies. 
The  assets  of  the  Account  support  one 
or  more  varieties  of  variable  annuity 
contacts,  including  the  Contracts.  The 
Account  is  registered  with  the 
Commission  as  a  unit  investment  trust, 
and  interests  in  the  Account  to  be 
offered  through  the  Contracts  have  been 
registered  under  the  1933  Act  on  Form 
N-4. 

4.  DSI  is  a  wholly  owned  subsidiary 
of  Equitable  of  Iowa.  It  ser\'es  as  the 
principal  underwriter  of  a  number  of 
RLNY  and  Golden  American  Life 
Insurance  Company  separate  accounts 
registered  as  unit  investment  trusts 
under  the  Act,  including  the  Account, 
and  is  the  distributor  of  variable  annuity 
contracts  issued  through  such  separate 
accounts,  including  the  Contracts.  DSI  is 
registered  as  a  broker-dealer  under  the 
Securities  Exchange  Act  of  1934  and  is 

a  member  of  the  National  Association  of 
Securities  Dealers.  Inc  (the  "NASD"). 

5  The  Contracts  are  deferred 
combination  variable  and  fixed  annuity 
contracts  that  RLN>'  may  issue  to 
individuals  or  groups  on  a  "non- 
qualified "  basis  or  in  cormection  with 


employee  benefit  plans  that  receive 
favorable  federal  income  tax  treatment 
under  Sections  401.  403(b).  408.  408A 
or  457  of  the  Internal  Revenue  Code  of 
1986,  as  amended  (the  "Code"). 

6.  The  Contracts  make  available  a 
number  of  subaccounts  of  the  Account 
to  which  owners  may  allocate  net 
premium  payments  and  associated 
bonus  credits  (described  below)  and  to 
which  owners  may  transfer  contract 
value.  The  Contracts  also  offer  fixed- 
interest  allocation  options  under  which 
RLNY'  credits  guaranteed  rates  of 
interest  for  various  periods.  Transfers  of 
contract  value  among  and  between  the 
subaccounts  and,  subject  to  certain 
restrictions,  among  and  between  the 
subaccounts  and  the  fixed-interest 
options,  may  be  made  at  any  time.  The 
Contracts  offer  a  variety  of  annuity 
payment  options  to  owners.  In  the  event 
of  an  owner's  (or,  in  certain 
circumstances,  an  annuitant's)  death 
prior  to  the  annuity  commencement 
date,  beneficiaries  may  elect  to  receive 
death  benefits  in  the  form  of  one  of  the 
annuity  payment  options  instead  of  a 
lump  sum.  In  general,  the  Contracts 
offer  all  of  the  features  typically  found 
in  variable  annuity  contracts  today. 

7.  The  Contracts  generally  may  only 
be  purchased  with  a  minimum  initial 
premium  of  $15,000  ($1,500  for  certain 
employee  benefit  plans)  under  Option 
Package  1  and  $5,000  ($1,500  for  certain 
employee  benefit  plans)  for  Option 
Packages  II  and  III.  RLNY  may  deduct  a 
premium  tax  charge  from  premium 
payments  in  certain  states,  but 
otherwise  deducts  a  charge  for  premium 
taxes  upon  surrender  or  annuitization  of 
the  Contract  or  upon  the  payment  of  a 
death  benefit,  depending  upon  the 
jurisdiction.  The  Contracts  provide  for 
an  annual  administrative  charge  of  $30 
that  RLNY  deducts  on  each  Contract 
Anniversary  and  upon  a  full  surrender 
of  a  Contract,  a  daily  administrative 
charge  deducted  from  the  assets  of  the 
Account  at  an  annual  rate  of  0.15%  of 
the  Account's  average  daily  net  assets 
and  a  daily  mortality  and  expense  risk 
charge  deducted  from  the  assets  of  the 
Account  at  annual  rates  of  0.90%  for 
Option  Package  1,  1.10%  for  Option 
Package  II,  and  1.25%  for  Option 
Package  III,  of  the  Account's  average 
daily  net  assets,  The  Contracts  also 
provide  for  a  charge  of  $25  for  each 
transfer  of  contract  value  in  excess  of  12 
transfers  per  contract  year.  RLNY 
currently  anticipates  waiving  this 
charge  for  the  foreseeable  future.  Lastly, 
the  Contracts  have  a  surrender  charge  in 
the  form  of  a  contingent  deferred  sales 
charge. 

8.  The  contingent  deferred  sales 
charge  ("CDSC")  is  equal  to  the 
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percentage  of  each  premium  payment 
surrendored  or  withdrawn.  The  CDSC  is 
separately  calculated  and  applied  to 
each  premium  payment  at  any  time  that 
the  payment  (or  part  of  the  payment)  is 
surrendered  or  withdrawn  The  CDSC 
applicable  to  each  premium  payment 
diminishes  as  the  payment  ages.  The 
schedule  is  as  follows: 


Numt>er  of  full  years  since  pay- 
ment of  eacfi  premium 

Charge 
(percent) 

Less  ttian  1  

60 

2       

60 

3  

60 

4              .            

50 

5    

40 

6                   ,... 

30 

7+ 

0.0 

9.  No  CDSC  applies  to  contract  value 
representing  an  annual  free  withdrawal 
amount  or  to  contract  value  in  excess  of 
aggregate  premium  payments  (less  prior 
withdrawals  of  premium  payments) 
("earnings").  The  CDSC  is  calculated 
using  the  assumption  that  premium 
payments  are  withdrawn  on  a  first-in, 
first-out  basis.  The  CDSC  also  is 
calculated  using  the  assumption  that 
contract  value  is  withdrawn  in  the 
following  order:  (1)  The  annual  free 
withdrawal  amount  for  that  contract 
year,  (2)  premium  payments,  and  (3) 
earnings.  The  annual  free  withdrawal 
amount  is  10%  of  contract  value, 
measured  at  the  time  of  withdrawal,  less 
any  prior  withdrawals  made  in  that 
contract  year.  Under  Option  Package  111, 
any  unused  percentage  of  the  10%  free 
withdrawal  amount  from  a  contract  year 
may  carry  forward  into  successive 
contract  years,  based  on  the  percentage 
remaining  after  the  last  withdrawal  in  a 
contract  year.  However,  under  Option 
Package  ill.  the  accumulated  free 
withdrawal  amount  may  not  exceed 
30%  of  contract  value. 

10.  If  an  owner  dies  before  the 
annuity  start  date,  the  Contracts 
provide,  under  most  circumstances,  for 
a  death  benefit  payable  to  a  beneficiary, 
computed  as  of  the  date  RLNY  receives 
written  notice  and  due  proof  of  death. 
The  death  benefit  payable  to  the 
beneficiary  depends  on  whether  the 
owner  selected  Option  Package  1.  II  or 
III.  Each  option  package  provides  a 
death  benefit  upon  the  death  of  the 
owner  which  death  benefit  is  based 
upon  the  highest  amount  payable  under 
the  separate  death  benefit  options 
available  under  that  option  package. 
The  death  benefit  options  available 
under  the  option  packages  include: 

(1)  The  Standard  Death  Benefit  which 
equals  return  of  premium,  less  credits 
applied  since  or  within  12  months  prior 


to  death,  reduced  pro  rata  for 
withdrawals; 

(2)  The  contract  value  on  the  claim 
date,  less  credits  applied  since  or  within 
12  months  prior  to  death: 

(3)  The  Annual  Ratchet  death  benefit 
which  equals  the  maximum  contract 
value  on  each  contract  anniversary 
occiuring  on  or  prior  to  attainment  of 
age  90,  adjusted  for  new  premiums  and 
credits  and  reduced  pro  rata  for 
withdrawals,  less  credits  applied  since 
or  within  12  months  prior  to  death;  and 

(4)  Return  of  premium. 

Under  Option  Package  I.  the  death 
benefit  payable  is  the  greater  of  (1).  (2) 
and  (3).  Under  Option  Package  D.  the 
death  benefit  payable  is  the  greatest  of 
(1).  (2).  (3)  and  (4).  Under  Option 
Package  III.  the  death  benefit  payable  is 
thegreatest  of  (1),(2).  (3)and  (4). 

1 1 .  RLNY  intends  to  offer  a  bonus 
credit  provision  under  the  Contracts.  At 
the  time  of  application,  an  owner  may 
elect  the  bonus  credit  provision.  Under 
the  bonus  credit  provision.  RLNY 
credits  contract  value  in  the 
subaccounts  and  the  fixed-interest 
allocations  with  an  amount  that  is  a 
percentage  of  the  premium  payment. 
The  bonus  credit  applies  upon  issuance 
of  the  Contract  and  is  based  upon 
premium  payments  received  within  the 
first  contract  year  ( 'first  year  premium 
payments").  RLNY  allocates  the  bonus 
credit  among  the  subaccounts  and  fixed- 
interest  allocations  the  owner  selects  in 
proportion  to  the  premium  payment  in 
each  investment  option.  The  bonus 
credit  equals  4%>  of  the  first  year 
premium  payments.  RLNY  reserves  the 
right  to  increase  or  decrease  the  amount 
of  the  bonus  credit  or  discontinue  the 
bonus  credit  provision  in  the  future. 
The  annual  charge  assessed  for  the 
premium  credit  rider  (as  a  percentage  of 
contract  value)  is  0.50%.  The  charge  is 
payable  for  the  first  seven  contract 
years.  The  charge  is  deducted  from  the 
contract  value  in  the  subaccounts  and  is 
also  deducted  from  amounts  in  fixed 
interest  allocations  by  crediting  a  lower 
interest  rate. 

12.  Under  the  bonus  credit  provision, 
RLNY  recaptures  or  retains  the  credited 
amount  in  the  event  that  the  owner 
exercises  his  or  her  cancellation  right 
during  the  "free  look"  period.  RLNY 
recaptures  bonus  credits  applied  after  or 
within  twelve  months  of  the  date  as  of 
which  a  death  benefit  is  computed. 
RLNY  also  will  recapture  part  or  all  of 
the  credited  amount  upon  surrender  or 
withdrawal.  The  portion  of  the  credit 
deducted  is  based  on  the  percentage  of 
first  year  premium  withdrawn  and  the 
contract  year  of  surrender  or 
withdrawal.  The  amount  recaptured  is 
calculated  separately  and  applied  to 


each  premium  payment  at  any  time  that 
the  payment  (or  part  of  the  payment)  is 
surrendered  or  withdrawn.  The 
recapture  percentage  applicable  to  each 
premium  payment  is  level  for  the  first 
two  contract  years  and  diminishes  to 
zero  after  the  seventh  contract  year.  The 
schedule  is  as  follows: 


Contract  year  of  surrender  or 
withdrawal 


Years  1-2 
Years  3-4 
Years  5-6 

Year  7  

Years  8+  . 


Percentage  of 
premium  credit 

forfeited 
(tjased  on  per- 
centage of  first 
year  premium 
witfKlrawn) 


100 

75 

50 

25 

0 


13.  No  recapture  percentage  applies  to 
contract  value  representing  the  annual 
free  withdrawal  amount  or  to  contract 
value  representing  earnings.  Because  of 
the  recapture  provisions  discussed 
above,  the  value  of  a  credit  only  "vests" 
or  belongs  irrevocably  to  the  owner  as 
the  recapture  period  for  the  credit 
expires.  As  to  bonus  credits  resulting 
from  premiums  paid  before  the  "free 
look"  period  ends,  no  part  of  the  credit 
vests  for  the  owner  until  the  expiration 
of  the  "free  look"  period.  After  the 
expiration  of  the  "free  look"  period,  all 
bonus  credits  vest  in  full  over  the  7  year 
period  after  RLNY  grants  them.  Under 
the  bonus  credit  provision.  RLNY 
credits  amounts  to  an  owner's  contract 
value  either  by  "purchasing" 
accumulation  units  of  an  appropriate 
subaccount  or  adding  to  the  owner's 
fixed  interest  allocation  option  values. 

14.  With  regard  to  variable  contract 
value,  several  consequences  flow  from 
the  foregoing.  First,  increases  in  the 
value  of  accumulation  units 
representing  bonus  credits  accrue  to  the 
owner  immediately,  but  the  initial  value 
of  such  units  only  belongs  to  the  owner 
when,  or  to  the  extent  that,  each  vests. 
Second,  decreases  in  the  value  of 
accumulation  units  representing  bonus 
credits  do  not  diminish  the  dollar 
amount  of  contract  value  subject  to 
recapture.  Therefore,  additional 
accumulation  units  must  become 
subject  to  recapture  as  their  value 
decreases.  Stated  differently,  the 
proportionate  share  of  any  owner's 
variable  contract  value  (or  the  owners 
interest  in  the  Account)  that  RLNY  can 

"recapture"  increases  as  variable 
contract  value  (or  the  owner's  interest  in 
the  Account)  decreases.  This  dilutes 
somewhat  the  owner's  interest  in  the 
Account  vis-a-vis  RLNY  and  other 
owners,  and  in  his  or  her  variable 
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contract  value  vis-a-vis  RLNY.  Lastly, 
because  it  is  not  administratively 
feasible  to  track  the  unvested  value  of 
bonus  credits  in  the  Account.  RLNY 
deducts  the  daily  mortality  and  expense 
risk  charge  and  the  daily  administrative 
charge  from  the  entire  net  asset  value  of 
the  .\ccount   As  a  result,  the  dailv 
mortality  and  expense  risk  charge  and 
the  daily  administrative  charge  paid  by 
any  owner  is  greater  than  that  which  he 
or  she  would  pav  without  the  bonus 
credit. 

15.  Applicants  respectfully  request 
that  the  Commission  issue  an  order 
piusuant  to  Section  6(c)  of  the  Act. 
exempting  them  from  the  provisions  of 
Sections  2(a)(32)  and  27(ij(2)(A)  of  the 
Act  and  Rule  22c-l  thereunder,  to  the 
extent  necessarv'  to  permit  the  recapture 
of  certain  credits  applied  to  premium 
payments  made  in  consideration  of  the 
Contracts. 

Legal  Analysis 

1.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  any  person. 
security,  or  transaction  or  any  class  of 
persons,  securities,  or  transactions  from 
any  provision  or  provisions  of  the  Ac:t 
and/or  any  rule  under  it  if.  and  to  the 
extent  that,  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

2.  Subsection  (i)  of  Section  27 
provides  that  Section  27  does  not  apply 
to  any  registered  separate  account 
supporting  variable  annuity  contracts, 
or  to  the  sponsoring  insurance  company 
and  principal  underwriter  of  such 
account,  except  as  provided  in 
paragraph  (2)  of  subsection  (i). 
Paragraph  (2)  provides  that  it  shall  be 
unlawful  for  a  registered  separate 
account  or  sponsoring  insurance 
company  to  sell  a  variable  annuity 
contract  supported  bv  the  separate 
account  unless  the  '  *    '    *  contract  is  a 
redeemable  security:  and  *    *    *  [t]he 
insurance  company  complies  with 
Section  26(e)  *    *  '*"  RLNY,  of  course, 
complies  with  Section  26(e).  Section 
2{a)(,i2j  defines  a    redeemable  security' 
as  any  .security,  other  than  short-term. 
paper,  under  the  terms  of  which  the 
holder,  upon  presentation  to  the  issuer. 
is  entitled  to  receive  approximately  his 
proportionate  share  of  the  issuer's 
current  net  assets,  or  the  cash  equivalent 
thereof 

3.  Applicants  submit  that  the 
recapture  of  bonus  credits  would  not,  at 
any  time,  deprive  an  owner  of  his  or  her 
proportionate  share  of  the  current  net 
assets  of  an  Account,  Until  the 
appropriate  recapture  period  expires. 


RLNY  retains  the  right  to  and  interest  in 
each  owner's  contract  value 
representing  the  dollar  amount  of  any 
unvested  bonus  credits.  Therefore,  if 
RLNY  recaptures  any  bonus  credit  or 
part  of  a  bonus  credit  m  the 
circumstances  described  above,  it  would 
merely  be  retrie\ing  its  own  assets. 
RLNY  would  grant  bonus  credits  out  of 
its  general  account  assets  and  the 
amount  of  the  credits  (although  not  the 
earnings  on  such  amounts)  would 
remain  RLNY's  until  such  amounts  vest 
with  the  owner.  Thus,  to  the  extent  that 
RLNY  may  grant  and  recapture  bonus 
credits  m  connection  with  variable 
contract  value,  it  would  not.  at  either 
time  deprive  any  owner  of  his  or  her 
then  proportionate  share  of  the 
Accounts  assets  It  is  the  nature  of  the 
b(mus  recapture  provisions  as  they 
apply  to  variable  contract  value  that  an 
owner  would  obtain  a  benefit  from  a 
bonus  credit  in  a  rising  market  because 
any  earnings  on  the  bonus  credit 
amount  would  vest  with  him  or  her 
immediately.  Over  time  this  would,  of 
course,  cause  the  owner's  share  of  both 
the  Contract  s  variable  contract  value 
and  the  .Account's  net  assets  to  be 
greater  on  a  relative  basis  than  it  would 
have  been  without  the  bonus  credit. 
Conversely,  in  a  falling  market  an  owner 
would  suffer  a  detriment  from  a  bonus 
credit  because  losses  on  the  bonus 
credit  amount  also  would  "vest"  with 
him  or  her  immediately.  As  explained 
above,  over  time  this  would  cause  the 
owner's  Share  of  both  the  Contract's 
variable  contract  value  and  the 
Account  s  net  assets  to  decrease  on  a 
relative  basis. 

4  Applicants  do  not  believe  that  the 
dynamics  of  RLNY's  proposed  bonus 
credit  provisions  would  violate  Sections 
2(a)(32]  or  27(i)(2)(A)  of  the  Act.  To 
begin  with.  Section  2(a)(32)  defines  a 
redeemable  security  as  one  "under  the 
terms  of  which  the  holder,  upon 
presentation  to  the  issuer,  is  entitled  to 
receive  approximatelvhn  proportionate 
share  of  the  issuer's  current  net  asset 
value.  Taken  together,  these  two 
sections  of  the  Act  do  not  require  that 
the  holder  receive  the  exact 
proportionate  share  that  his  or  her 
security  represented  at  a  prior  time 
Therefore,  the  fact  that  the  proposed 
bonus  credit  provisions  have  a  dynamic 
element  that  may  cause  the  relative 
ownership  positions  of  RLN'Y  and  a 
Contract  owner  to  shift  due  to  Account 
performance  and  the  vesting  schedule  of 
such  credits,  would  not  cause  the 
provisions  to  conflict  with  Sections 
2(aK32)  or  27(i)(2)(A),  Nonetheless,  in 
order  to  avoid  anv  uncertainty  as  to  full 
compliance  with  the  Act,  Applicants 


seek  exemptions  from  these  two 
sections. 

5.  Section  22(c)  of  the  Act  authorizes 
the  Conunission  to  make  rules  and 
regulations  applicable  to  registered 
investment  companies  and  to  principal 
underwriters  of,  and  dealers  in,  the 
redeemable  securities  of  any  registered 
investment  company.  Rule  22c-l 
thereunder  imposes  requirements  with 
respect  to  both  the  amount  payable  on 
redemption  of  a  redeemable  security 
and  the  time  as  of  which  such  amount 
is  calculated.  Specifically,  Rule  22c-l, 
in  pertinent  part,  prohibits  a  registered 
investment  company  issuing  any 
redeemable  security,  a  person 
designated  in  such  issuer's  prospectus 
as  authorized  to  consummate 
transactions  in  any  such  security,  and  a 
principal  underwriter  of,  or  dealer  in. 
such  security  from  selling,  redeeming  or 
repurchasing  any  such  security,  except 
at  a  price  based  on  the  current  net  asset 
value  of  such  security  which  is  next 
computed  after  receipt  of  a  tender  of 
such  security  for  redemption,  or  of  an 
order  to  purchase  or  sell  such  security. 

6.  RLNjY's  granting  of  a  bonus  credit 
would  have  the  result  of  increasing  an 
owner's  contract  value  in  a  way  that 
could  be  viewed  as  the  purchase  of  an 
interest  in  the  Account  at  a  price  below 
net  asset  value.  Similarly,  RLNY's 
recapture  of  any  bonus  credit  could  be 
viewed  as  the  redemption  of  such  an 
interest  at  a  price  above  net  asset  value. 
If  such  is  the  case,  then  the  bonus  credit 
provisions  could  be  viewed  as 
conflicting  with  Rule  22c-l  undw  the 
Act.  Applicants  contend,  however,  that 
the  bonus  credits  do  not  violate  Rule 
22c-l  under  the  Act.  The  bonus  credit 
provisions  do  not  give  rise  to  either  of 
the  evils  that  Rule  22c-l  was  designed 
to  address.  The  Rule  was  intended  to 
eliminate  or  reduce,  as  far  as  was 
reasonably  practicable,  the  dilution  of 
the  value  of  outstanding  redeemable 
securities  of  registered  investment 
companies-through  their  sale  at  a  price 
below  net  asset  value  or  their 
redemption  at  a  price  above  net  asset 
value,  or  other  unfair  results,  including 
speculative  trading  practices 

7.  The  evils  prompting  the  adoption 
of  Rule  22C-1  were  primarily  the  result 
of  backward  pricing,  the  practice  of 
basing  the  price  of  a  mutual  fund  share 
on  the  net  asset  value  per  share 
determined  as  of  the  close  of  the  market 
on  the  previous  day.  Backward  pricing 
permitted  certain  investors  to  take 
advantage  of  increases  or  decreases  in 
net  asset  value  that  were  not  yet 
reflected  in  the  price,  thereby  diluting 
the  values  of  outstanding  shares.  The 
proposed  bonus  credit  provisions  pose 
no  such  threat  of  dilution.  An  owner's 
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iniert'st  in  liis  or  iinr  contract  value  or 
in  the  Account  would  always  be  offered 
under  the  Contracts  at  a  price 
determined  on  the  basis  of  net  asset 
value.  The  granting  of  a  bonus  credit 
does  not  reflect  a  reduction  of  that  price. 
Instead,  RLNY  will  purchase  with  its 
own  money  on  behalf  of  the  owner,  an 
interest  in  the  Account  equal  to  the 
bonus  credit.  Because  any  bonus  credit 
will  be  paid  from  RLNY's  general 
account  and  not  from  the  assets  of  the 
Account,  no  dilution  will  occur  as  a 
result  of  the  credit.  Likewise,  because 
RLNY  will  use  general  account  assets  to 
increase  an  owner's  total  contract  value, 
no  dilution  will  occur  from  such  an 
increase. 

8.  Recaptures  of  bonus  credits  result 
in  a  redemption  of  RLNYs  interest  in  an 
owner's  contract  value  or  in  the 
Account  at  a  price  determined  on  the 
basis  of  the  Account's  current  net  asset 
value  and  not  at  an  inflated  price. 
Moreover,  the  amount  recaptured  will 
always  equal  the  amount  that  RLNY 
paid  from  its  general  account  for  the 
credits.  Similarly,  although  owners  are 
entitled  to  retain  any  investment  gains 
attributable  to  the  bonus  credits,  the 
amount  of  such  gains  would  always  be 
computed  at  a  price  determined  on  the 
basis  of  net  asset  value.  Because  neither 
of  the  harms  that  Rule  22c-l  was 
intended  to  address  arise  in  connection 
with  the  proposed  bonus  credit 
provisions,  the  provisions  do  not 
conflict  with  the  Rule.  Nonetheless,  in 
order  to  avoid  any  uncertainty  as  to  hill 
compliance  with  the  Act.  Applicants 
seek  exemptions  from  Rule  22c-l. 

9.  The  bonus  credit  recapture 
provisions  are  necessary  for  RLNY  to 
offer  the  bonus  credits.  It  would  be 
unfair  to  RLNYto  permit  owners  to  keep 
their  bonus  credits  upon  their  exercise 
of  the  Contracts'  "free  look"  provision. 
Because  no  CDSC  applies  to  the  exercise 
of  the  "free  look  "  provision,  the  owner 
could  obtain  a  quick  profit  in  the 
amount  of  the  bonus  credit  at  RLNY's 
expense  by  exercising  that  right. 
Similarly,  the  owner  could  take 
advantage  of  the  bonus  credit  by  taking 
withdrawals  within  the  recapture 
period,  because  the  cost  of  providing  the 
bonus  credit  is  recouped  through 
charges  imposed  over  a  period  of  years. 
Likewise,  because  no  additional  CDSC 
applies  upon  death  of  an  owner  (or 
innuitant).  a  death  shortly  after  the 

1  ward  of  bonus  credits  would  afford  an 
owner  or  a  beneficiary  a  similar  profit 
at  RLNY's  expense.  In  the  event  of  such 
profits  to  owners  or  beneficiaries,  RLNY 
could  not  recover  the  cost  of  granting 
the  bonus  credits.  This  is  because  RLNY 
intends  to  recoup  the  costs  of  providing 
the  bonus  credits  through  the  charges 


under  the  Contract,  particularly  the 
daily  mortality  and  expense  risk  charge 
and  the  daily  administrative  charge.  If 
the  profits  described  above  are 
permitted,  certain  owners  could  take 
advantage  of  them,  reducing  the  base 
from  which  the  daily  charges  are 
deducted  and  greatly  increasing  the 
amount  of  bonus  credits  that  RLNY 
must  provide.  Therefore,  the  recapture 
provisions  are  a  price  of  offering  the 
bonus  credits.  RLNY  simply  cannot 
offer  the  proposed  bonus  credits 
without  the  ability  to  recapture  those 
credits  in  the  limited  circumstances 
described  herein. 

10.  Applicants  state  that  the 
Commission's  authority  under  Section 
6(c)  of  the  Act  to  grant  exemptions  from 
various  provisions  of  the  Act  and  rules 
thereunder  is  broad  enough  to  permit 
orders  of  exemption  that  cover  classes  of 
unidentified  persons.  Applicants 
request  an  order  of  the  Commission  that 
would  exempt  them,  RLNY's  successors 
in  interest.  Future  Accounts  and  Future 
Underwriters  from  the  provisions  of 
Sections  2(a)(32)  and  27(i)(2)(A)  of  the 
Act  and  Rule  22c-l  thereunder.  The 
exemption  of  these  classes  of  persons  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act  because  all  of  the  potential 
members  of  the  class  could  obtain  the 
foregoing  exemptions  for  themselves  on 
the  same  basis  as  the  Applicants,  but 
only  at  a  cost  to  each  of  them  tljat  is  not 
justified  by  any  public  policy  purpose. 
As  discussed  below,  the  requested 
exemptions  would  only  extend  to 
persons  that  in  all  material  respects  are 
the  same  as  the  Applicants. 

11.  Applicants  represent  that  Future 
Contracts  will  be  substantially  similar  in 
all  material  respects  to  the  Contracts 
and  that  each  factual  statement  and 
representation  about  the  bonus  credit 
provisions  of  the  Contracts  will  be 
equally  true  of  Future  Contracts. 
Applicants  also  represent  that  each 
material  representation  made  by  them 
about  the  Account  and  DSI  will  be 
equally  true  of  Future  Accounts  and 
Future  Underwriters,  to  the  extent  that 
such  representations  relate  to  the  issues 
discussed  in  this  application.  In 
particular,  each  Future  Underwriter  will 
be  registered  as  a  broker-dealer  under 
the  Securities  Exchange  Act  of  1934  and 
be  a  NASD  member. 

Conclusion 

Applicants  request  that  the 
Commission  issue  an  order  pursuant  to 
Section  6(c)  of  the  Act  exempting  them 
as  welt  as  Future  Accounts  and  Future 
Underwriters  from  the  provisions  of 


Sections  2(a)(32)  and  27(i){2)(A)  of  the 
Act  and  Rule  22c-l  thereunder,  to  the 
extent  necessary  to  permit  the  recapture 
of  certain  credits  applied  to  purchase 
payments  made  in  consideration  of  the 
Contracts.  Applicants  submit  that,  for 
all  the  reasons  stated  above,  the 
requested  exemptions  are  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

For  the  Commission  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Dor  02-32914  Filed  12-27-02;  8:45  am) 
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[Release  No.  34-47078.  File  No.  SR-Amex- 
2001-07] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Amendment  Nos.  1.  2  and 
3  Thereto  by  the  American  Stock 
Exchange  LLC  Relating  to  the  Review 
of  a  Floor  Otticiars  Market  Decision 

December  20.  2002. 

On  February  14.  2001.  the  American 
Stock  Exchange  LLC  ( "Amex  "  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
(  "Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (""Act") '  and  Rule  19b-4 
thereunder,-  a  proposed  rule  change  to 
amend  Amex  Rule  22  to  change  the 
procedure  for  reviewing  a  Floor 
Official's  market  decision  and  to 
eliminate  the  right  of  appealing  a  Floor 
Official's  market  decision  or  ruling  to 
the  Board  of  Governors  (  "Board  ").  The 
Amex  amended  the  proposed  rule 
change  on  August  27,  2001  '  and 
October  8.  2002.^ 

The  proposed  rule  change  and 
Amendment  Nos.  1  and  2  thereto  were 
published  for  comment  in  the  Federal 
Register  on  November  15,  2002.^  The 


'  15U.S.C.  78s(b)(l). 

-  17  CFR  240.1 9t>-4 

'  See  letter  from  William  Floyd-Iones.  |r.. 
Assistant  General  Counsel.  Amex.  to  Nancy  Sanow, 
Assistant  Dir«c1or.  Division  of  Market  Regulation 
("Division").  Commission,  dated  August  24,  2001. 
replacing  Form  19b— 4  in  its  entirety  ("Amendment 
No.  1"). 

*  See  letter  from  William  Floyd-|ones.  |r.. 
Assistant  General  Q)un.wl,  Amex,  to  Nancy  Sanow. 
Assistant  Director,  Division.  Commission,  dated 
October  7,  2002.  replacing  Form  19b-4  in  its 
entirety  ("Amendment  No.  2"). 

'^  See  5iecurities  Exchange  Act  Release  No.  34- 
46779  (November  6.  2002).  67  FR  69271. 
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ComnnssKin  rp(  eivf^d  no  comments  on 
the  proposal,  as  amended.  On  December 
19.  2002.  the  Amex  filed  Amendment 
No.  3  to  the  proposed  rule  change  '  In 
Amendment  No.  3,  the  Amex  corrected 
a  typographical  error  in  the  propo.sed 
rule  text  by  clarifying  that  there  would 
be  no  change  to  Amex  Rule  22(a) 
through  (c). 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  o.\change  "  and,  in  particular, 
the  requirements  of  Section  6  of  the 
Act "  and  the  rules  and  regulaticms 
thereunder  The  Commission  finds 
specificallv  that  the  proposed  rule 
change,  as  amended,  is  consistent  with 
Section  6(b)(5)  of  the  Act"  because  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and   in 
general,  to  protect  investors  and  the 
public  interest. 

Specifically,  the  Commission  finds 
that  the  Amex's  proposal,  as  amended, 
is  a  reasonable  effort  to  ensure  prompt 
review  of  Floor  Officials'  decisions.  The 
Commission  notes  that  the  Amex 
provides  for  several  levels  of  appeal  of 
a  Floor  Official's  decision.  Further, 
decisions  of  a  Floor  Official  made  with 
the  concurrence  of  a  .Senior  Floor 
Official  may  also  be  appealed  to  a  panel 
of  three  governors.  The  Commission 
believes  that  the  process  for  review  of 
Floor  Officials'  decisions  will  help  to 
ensure  that  Floor  Officials'  decisions  are 
fair  and  impartial,  as  well  as  prompt   In 
addition,  the  Commission  notes  that  the 
proposed  rule  change,  as  amended. 
would  leave  unchanged  anv  right  that  d 
member  or  its  customer  may  have  to 
submit  a  market  dispute  to  arbitration. 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  anci 
rules  and  regulations  thereunder 


'^See  letter  from  William  Floyd-Iones,  )r., 
Aiisistant  General  Counsel,  Amex.  to  Nancy  .Sanou  , 
Assistant  Director.  Division,  Commission,  dated 
Decemlier  18.  2002  ("Amendment  No.  3").  This  was 
a  technical  amendment  and  is  not  subject  to  notice 
and  comment. 

'  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  un  efFiciency.  competition, 
and  capital  formation,  15  II.S,C.  7Bc(fl. 

"  15  ll.S.C.  79f. 
,»15U.S.C.  78f(b)(5). 


It  is  therefore  ordered,  pursuant  to 
.Section  19rb)(2)  of  the  Act  'o,  that  the 

proposed  rule  change  (File  No.  SR- 
.\mex-2OOl-07)  and  .\mendment  Nos. 
1,  2  and  3  are  approved 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority," 

Margaret  H.  McFarland, 
Deputy  Secretan 
[FR  Doc.  02-32920  Filed  12-27-02;  8:45  am] 

BILUNG  CODE  8010-01 -f 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47055:  File  No  SR-Amex- 
2002-110] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC  To 
Increase  the  Maximum  Number  of 
Equity  Securities  Permitted  To  Be 
Linked  to  an  ELN 

December  19.  2002 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 

I  Act  J,    and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
19,  2002.  the  American  Stock  Exchange 
LLC  ("Amex  ")  filed  with  the  Securities 
and  Exchange  Commission 

( 'Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  pers(ms 

I.  Self-Regulatory  Organization  s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  revise  Amex 
Companv  Guide  Section  107B  to  pennit 
the  listing  and  trading  of  notes  linked  to 
up  to  thirtv  (30)  equity  securities 
("ELNs").' 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex,  and  the 
Commission, 

II  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
.Statutorv  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 


comments  it  receivea  on  tne  proposeo 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

On  May  20. 1993.  the  Commission 
approved  Section  107B  of  the  Amex 
Company  Guide  to  provide  for  the 
listing  and  trading  of  equity  linked  term 
notes  (ELNs).  hybrid  instruments  whose 
values  are  linked  to  the  performance  of 
highly  capitalized,  actively  traded 
common  stock.  ^  ELNs  are  non- 
convertible  debt  of  an  issuer,  whose 
value  is  based,  at  least  in  part,  on  the 
value  of  another  issuer's  common  stock 
or  non-convertible  preferred  stock. 

Section  107B  of  tne  Amex  Company 
Guide  details  the  Amex's  listing 
standards  for  ELNs.  Specificallv. 
Section  107B  requires,  among  other 
things,  that  securities  linked  to  ELNs  (i) 
have  a  minimum  market  capitalization 
of  $3  billion  and  during  the  12  months 
preceding  listing  shown  to  have  traded 
at  least  2.5  million  shares:  (ii)  have  a 
minimum  market  capitalization  of  $1.5 
billion  and  during  the  12  months 
preceding  listing  shown  to  have  traded 
at  least  10  million  shares;  or  (iii)  have 
a  minimum  market  capitalization  of 
$500  million  and  during  the  12  months 
preceding  listing  shown  to  have  traded 
at  least  15  million  shares. 

On  March  27,  2000.  the  Conunission 
granted  authority  to  the  Amex  to  list 
and  trade  notes  linked  to  more  than  one 
equity  security.*  Each  of  the  underlying 
securities  of  an  ELN  is  required  to  meet 
the  standards  for  linked  securities  set 
forth  in  Section  107B.  However,  the 
2000  Order  limited  the  basket  of 
underlying  securities  that  may  be  linked 
to  an  ELN  to  no  more  than  twenty  (20).'^ 
Based  on  the  its  experience  over  the  last 
two  (2)  years,  the  Amex  believe  that  the 
limit  of  twenty  (20)  equity  securities 
linked  to  an  ELN  is  overjy  restrictive. 
Accordingly,  the  Amex  proposes  to 
amend  the  text  of  Section  107B  to 
enable  ELNs  to  be  linked  to  up  to  thirty 
(30)  equity  securities  provided  that  each 
linked  equity  security  individually 


'"15  ll.S.C.  78s(b)(2). 
"17CFR200.30-3(a)(12). 
'  15  ll.S.C.  78s(b)(l). 
n7CFR240.19b-4. 


^See  Securities  Exchange  Act  Release  No.  32343 
(Mav  20.  1993),  58  FR  30833  (May  27.  1993)  (SR- 
Amex-92-42) 

*  See  .Securities  Exchange  Act  Release  No.  42582 
(March  27,  2000),  65  FR  17685  (April  4.  2000)  (SR- 
Amex-99-42)  (the  "2000  Order"). 

^  See  Id. 
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satishes  the  applicable  standards  set 
forth  in  Section  lOyB.'* 

The  Amex  submits  that  its  proposal  to 
increase  the  number  of  equity  securities 
that  may  be  luik-e-d  to  an  ELN  to  thirty 
(30)  will  better  reflect  the  competitive 
nature  of  attracting  listings  to  the  Amex. 
The  Amex  believes  that  expanding  the 
basket  of  equity  securities  that  may  be 
linked  to  an  ELN  will  enhance 
competition  and  benefit  investors  and 
the  marketplace  through  additional 
product  choices  and  alternatives.  Amex 
also  believes  that  there  would  be  no 
investor  protection  concerns  with 
expanding  the  number  of  equity 
securities  that  may  be  linked  to  an  ELN 
from  twenty  (20)  to  thirty  (30). 

(2)  Statutory  Basis 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act/  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),"  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  change,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 


"Ttie  Amex  notes  that  a  recenl  pruposal  by  UBS 
AG  to  list  and  Iradi!  Enhanced  Apprecialiun 
Se<:urities  (the  "Notes")  on  the  Amex  would  he 
prohibited  under  current  Section  107B  because  of 
the  limitation  of  twenty  (20)  equity  securities. 
These  Notes,  issued  in  amounts  of  $1 .000  under  the 
symbol  "EANB,"  will  consist  of  a  basket  of  thirty 
(30)  common  stocks  each  of  which  are  component 
st<K:ks  of  the  Dow  Jones  industrial  Average 
("DjIA").  Each  component  of  the  basket  is  equally 
weighted  and  will  represent  approximately  3.33% 
of  the  Iwsket  The  payment  that  an  investor  will 
receive  at  maturity  is  Iw-sed  on  the  return  of  each 
basket  stock.  For  each  positive  return,  the  liasket 
stock  will  he  doubled  sub|ecl  to  a  maximum  gain 
amount.  Therefore,  the  maximum  total  return  al 
maturity  For  each  SI  .TXX)  principal  amount  of  the 
Notes  will  be  such  maximum  or  ceiling  amount 
The  Notes  are  also  subinct  to  full  downside  risk 
with  a  negative  return  rmlucing  the  cash  payment 
at  maturity.  The  Amex  Ixdieves  that  the  limitation 
of  twenty  (20)  equity  securities  to  be  linked  to  an 
ELN  such  as  these  Notes  is  unduly  restrictive 
because  each  linkml  se<:urity  is  highly  capitalized 
and  actively-traded.  In  addition,  the  Amex  submits 
that  it  lists  and  trades  options,  exchange-traded 
funds  and  index-linke<l  notes  based  on  the  DJIA. 
These  Notes  are  essentially  linked  lo  the  D|IA  with 
a  different  payout  scenario  at  maturity. 

'15U.S.C.  78ftb). 

"15U.S.C.  78f(b)(5) 


u  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change 

TTI   Date  of  F.ffet  tiveness  ot  the 
Proposed  Rule  ChanKe  and  Timing  tor 
(  (immis.sion  .Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Acf  and  subparagraph  (f)(6)  of 
Rule  19b— 4  '"  thereunder  because  the 
Amex  has  designated  the  proposed  rule 
change  as  one  that  does  not:  (i) 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition;  (iii)  become  operative  for 
30  days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commission  may  designate.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  ftjrtherance  of  the  purposes  of  the 
Act. 

Under  Rule  19b-4(f){6)(iii)  of  the 
Act."  the  proposed  rule  change  does 
not  become  operative  for  30  days  after 
the  date  of  its  filing,  or  such  shorter 
time  as  the  Commission  may  designate 
if  consistent  with  the  protection  of 
investors  and  the  public  interest  and  the 
Amex  is  required  to  give  the 
Commission  written  notice  of  its 
intention  to  file  the  proposed  rule 
change  at  least  five  business  days  prior 
to  filing.  The  Amex  has  requested  that 
the  Commission  waive  the  30-day 
operative  date  and  the  five-day  pre- 
filing  notice  requirement  in  order  for  it 
to  implement  the  proposed  rule  change 
on  December  19,  2002  to  allow  the 
Amex  to  list  and  trade  UBS  AG 
Enhanced  Appreciation  Securities 
("EANB")  immediately.  The 
Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  waive  the 
30-day  operative  period  as  well  as  the 
five-day  pre-filing  notice  requirement.' •= 
and.  therefore,  the  proposal  is  effective 


"ISIJ.S.C.  78s(b)(3)(A) 

">  17  CFR  240.19b-4(fl(6) 

!•  17  CFR  240.19b-4(f)(6)(iii). 

'*  For  purposes  only  of  waiving  the  five-day  pre- 
flling  notice  requirement  and  the  SO-day  operative 
period  for  this  proposal,  the  Commission  has 
coiuidered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(n. 


and  operative  upon  filing  with  the 
Commission. 

rV.  Solicitation  of  liomments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  thf  proposed  rule 
change  is  consistfiit  with  the  Act. 
F^ersons  ni.ikin^  written  submissions 
should  file  SIX  I  (ipies  thereof  with  the 
Secretary,  Set  untie.s  and  Exchany*' 
Commission,  450  Fifth  Strf-ft   N'W  . 
Washington.  DC  2U549-ObU9  (.opies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspecticin  and  i  opviiig  in 
the  Commission's  Puhhi  Reference 
Room.  Copies  of  such  fllln^  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  Ail 
submissions  should  refer  to  File  No, 
SR-Amex-2002-110  and  should  be 
submitted  by  lanuary  21.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  '^ 

Margaret  H.  McFarLinri 
Depu  ty  Sec  retary 
[FR  Doc.  02-32924  Filed  12-27-02;  8:45  am]. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No   34^7085   File  No  SFl-CBOE- 
2002^6] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  Chicago  Board  Options 
Exchange,  Inc  .  Relating  Its  AutoQuote 
Triggered  Etxxak  Execution  System 

Dec  ember  23.  2002. 

On  August  21.  2002.  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  and 
Rule  19b-4  thereunder.-  a  proposed  rule 
change  relating  to  its  AutoQuote 
Triggered  Ebook  Execution  ("Trigger") 
system.  Notice  of  the  proposed  rule 


'M7  CFR  200.30-3(a)(12). 
■15  use.  78s(b)(l). 
M7CFR240.19b-4. 
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change  was  published  for  comment  in 
the  Federal  Register  on  September  30. 
2002  '  No  comments  were  received  on 
the  proposed  rule  change 

Tne  Commission  originally  approved 
the  rule  governing  the  Trigger  system  in 
2001  *  Trigger  allows  orders  resting  in 
the  limit  order  book  to  be  automatically 
executed,  at  their  limit  prices,  in  the 
limited  situation  where  the  bid  or  offer 
for  a  series  of  options  generated  by  the 
Exchange's  AutoQuote  system  (or  any 
Exchange  approved  proprietary  quote 
generation  system  used  in  lieu  of  the 
Exchange's  AutoQuote  system)  crosses 
or  locks  the  Exchange  s  best  bid  or  offer 
for  that  senes  as  established  by  a  booked 
order.  Such  orders  are  executed  against 
market  makers  participating  in  the 
Exchange's  Retail  .Automated  Execution 
System  (  "R.\ES  '1  '■ 

In  general,  where  Trigger  has  been 
activated,  when  the  quote  generated  bv 
Autoquote  either  touches  or  crosses  an 
order  in  the  book,  the  booked  order  is 
automatically  executed  up  to  the 
maximum  number  of  contracts 
permitted  to  be  entered  into  RAES.  The 
applicable  R.\E.S  contract  limit  is  set  bv 
the  appropriate  Floor  Procedure 
Committee  ("FPC"),  but  may  not  be 
more  than  100  contracts/'  When  the 
number  of  t;ontracts  in  the  book  is 
greater  than  the  applicable  RAE.S 
contract  limit,  the  trading  crowd  will 
manually  execute  the  remainder.  In  the 
limited  circumstance  where  contracts 
remain  in  the  book  after  a  Trigger 
execution  and  a  disseminated  quote 
remains  locked  or  c:rossed,  orders  in 
RAES  for  options  of  that  series  are 
"kicked-out"  of  R.^ES.  and  immediatelv 
and  automatically  routed  to  the  Public 
.Automated  Routing  (  "P.AR  ")  terminal 
(ab.sent  contrary  instructions  of  the  firm) 
for  manual  execution  Because  these 
orders  remain  RAES  eligible,  they  will 
be  entitled  to  receive  firm  quote 
treatment  when  represented  in  the 
crow(i 

After  the  Trigger  rules  were  approved . 
C:B()F-  proposed,  and  the  Commission 
approved,  rule  changes  to  permit  the 
implementation  of  an  options  quotation 
with  size  system  with  an  automatic 
decrementation  feature  ("Dynamic 


^  See  Securities  Exchange  Act  Release  No.  46519 
(Septemt)er  20,  2002),  67  FR  61358  (Septemt)er  30. 
2002), 

*  See  Securities  Exchange  Act  Release  No.  44462 
dune  21,  2001),  66  FR  34495  ()une  28,  2001).  See 
also  Securities  Exchange  Act  Release  No.  4S992 
(May  29.  2002),  67  FR  38530  ()une  4.  2002) 
(approving  SR-CBOE-2002-12). 

'CBOE  Rule  6.8(d). 

"CBOE  Rule  6.8(c)(v). 

'CBOE  Rule  6.8(dl(v);  see  Securities  Exchange 
Act  Release  No.  44462  (June  21,  2002),  66  FR  34495 
()une  28,  2002)  (approving  implementation  of 
Trigger  system). 


Quotes  with  Size").*  Where  this  new- 
system  has  been  implemented,  it  ha> 
permitted  the  Exchange  tci  raise  the 
maximum  eligible  size  for  R.\ES  orders 
from  100  contracts  to  the  size 
disseminated  by  the  Dynamjc  Quotes 
with  Size  system  The  Exchange 
represents  that  in  some  cases,  the  RAES- 
eligible  order  size  has  been  raised  up  to 
250  contracts.  The  Exchange  further 
asserts  that,  because  the  Trigger  rules 
are  tied  to  the  R,A.ES  eligible  order  size, 
the  size  of  booked  orders  that  Trigger 
removes  is  now  much  larger  than  was 
contemplated  when  Trigger  wai>  first 
implemented  in  2001, 

Therefore,  the  Exchange  proposes  to 
amend  the  Trigger  rule  to  provide  that 
the  Trigger  system  will  automatically 
remove  orders  in  the  Exchange's  limit 
order  book  up  to  the  "Trigger  Volume  ' 
amount  This  amount  could  be  lower 
than,  but  could  not  exceed,  the  R,\ES- 
eligible  size  for  the  particular  series  of 
options   The  appropriate  Floor 
Procedure  Committee  ("FPC  ')  would  be 
responsible  for  setting  the  Trigger 
\'olume  for  a  partic  ular  series  of 
options 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  "  In  particular,  the 
Commission  believes  that  the  proposal 
is  consistent  with  Section  6(b)(5)  of  the 
Act,'"  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  )ust  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest 

The  Commission  believes  that 
allowing  the  Trigger  X'olume  to  be  set  at 
a  size  up  to.  but  not  more  than,  the 
R.AES-eligibie  order  size  for  the 
particular  senes  of  options  will  not 
adversely  affect  the  execution  price  of 
the  booked  orders  because  whether 
removed  by  Trigger  or  executed 
manually  in  the  trading  crowd,  these 
orders  may  onh  be  executed  at  their 
limit  prices  The  Commission  points  out 
that  the  proposed  rule  change  does  not 
alter  CBOE  members'  duty  to  comply 


"See  Securities  Exchange  Act  Release  No.  45676 
(March  29,  2002),  67  FR  16478  (April  5,  2002) 
(approval):  Securities  Exchange  Ad  Release  No. 
45490  (March  1,  2002),  67  FR  10778  (March  8. 
2002)  (proposal). 

"In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78(c)(f). 

•015U.S.C.  78f(b)(5), 


with  the  Commission's  rule  relating  to 
the  firmness  of  quotations." 

Additionally,  the  Commission 
approves  the  amended  Trigger  rule  to 
provide  !hd!  t.he  appropriate  FPC  shall 
be  responsible  for  setting  the  Trigger 
Volume  for  a  particular  series  of 
options  Currently,  the  Trigger  rule 
provides  only  that  the  appropriate  FPC 
has  the  authority  to  determine  those 
classes  of  options  that  are  eligible  for 
Trigger.  The  Commission  believes  that  it 
is  appropriate  to  set  forth  in  the  rule 
that  the  appropriate  FPC  also  has  the 
authont\  to  set  the  maximum  number  of 
contracts  eligible  for  Trigger,  not  to 
exceed  the  maximum  size  of  RAES- 
eligible  orders 

//  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (File  No,  SR- 
CBOE-2002-46)  be.  and  it  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  " 

Margaret  H  McFarlond 
Deputy  Secretary 
IFR  Dor  02-32923  Filed  12-27-02;  8:45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-47(^68   Fue  Nc  SR-CHX- 
2002-37] 

Self-Regulatory  Organizations  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange  Incorporated 
Relating  to  Execution  of  Limit  Orders 
Following  Primary  Market  Biock-Stze 
Trade-Through 

December  20,  2002 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),'  and  Rule  19b— 4  thereunder, - 
notice  is  hereby  given  that  on  E)ecember 
11,  2002,  the  Chicago  Stock  Exchange. 
Incorporated  { 'CHX  '  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  (the  "Commission")  the 
proposed  rule  change  as  described  in 
Items  1.  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange, 
The  Exchange  filed  the  proposal 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act,^  and  Rule  19b-4(f)(6)*  thereunder, 


»>17CFR24011Acl-l. 
"15U,S.C.  78»(b)(2). 
"17CFR200.30-3(a)(12). 
'  15  U.S.C.  78»(b)(l). 
^17CFR240,19b-4, 
'15U.S.C.  78s(b)(3)(A). 
«17CFR240.19b-4(f)(6). 
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whi(  h  it'ml.M    'h'-  (ii'ipiisal  effective 
!!|inn  filiiu:  vvtiii  'Aw.  l.uiumission.  The 
(  nmnii.  !   ii  is  publishing  this  notice  to 
solicit  coinnients  on  the  proposed  rule 
rhanm>  from  interested  persons. 

I   S«-lf-Ket'ulator\  Organization's 
Statement  ot  the  lenns  olSubstaiKe  of 
the  Proposed  Rule  Change 

I'he  Exchange  prnpijses  to  amend 
certain  provisions  of  CHX  Article  XX, 
Rule  37(a)(3),  which  governs,  among 
other  things,  execution  of  limit  orders  in 

I  THX  specialist's  book  following  a 
trade-through  in  the  primary  market. 
Specifically,  the  CHX  seeks  to  add  a 
provision  that  would  permit,  but  not 
require,  a  CHX  specialist  to  enable  a 
functionality  that  would  automatically 
execute  designated  limit  orders 
represented  in  the  specialist's  quotation, 
following  a  "block  size"  ^  trade-through 
in  the  primary  market,  at  the  block  price 
instead  of  the  limit  price.  The  text  of  the 
proposed  rule  change  is  available  at  the 

( "nmmission  and  nt  the  CHX 

II  Sfit-Kctjulalm  \  ( )r  uaiu/.il  ion  s 
Sl.ilfiiifiit  nt  thi'  l'iir|)(is«'  (it    .ni(! 
Strttultirv  K.isis  tiif    the  l'i()p()s«'(l  Kiile 
(  h.iiit^f 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CHX  has  prepared 
summaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
!^t(itement  of  the  Purpose  of,  and 
'statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  would 
permit  a  CHX  specialist  to  enable  a 
functionality  that  would  automatically 
execute  designated  limit  orders 
represented  in  the  specialist's  quotation, 
following  a  "bl(x:k  size"  trade-through 
in  the  primary  market,  at^the  block  price 
instead  of  the  limit  price. 

Under  existing  Exchange  rules 
relating  to  listed  securities,  whenever  a 
block  trade  in  the  primary  market  trades 
through  a  specialist's  quote,  the 
specialist  must  execute  all  limit  orders 
in  the  book  (that  are  priced  at  the  block 
price  or  better)  at  the  better  block  price, 
rather  than  at  their  less-favorable  limit 


prices.'"  This  reqiurcm>'nt  inntfcts 
resting  customer  limit  urdt-rs  against 
large  trade-throughs  in  the  primary 
market. 

At  the  time  a  trade-through  occurs, 
however,  it  is  impossible  to  determine 
whether  it  qualifies  as  a  "block  trade."^ 
For  that  reason,  the  Exchange's  systems 
have  been  designed  to  automatically 
execute  resting  customer  limit  orders  at 
their  limit  prices;  CHX  specialists  must 
later  correct  those  prices  to  the  better 
block  price,  if  they  have  determined  that 
a  block  trade  occurred. 

This  practice  of  correcting  execution 
prices,  even  when  it  results  in  a  better 
execution  for  the  customer,  is  a  large 
inconvenience  to  some  key  CHX  order- 
sending  firms.  These  electronically 
sophisticated  firms  must  send  out  two 
trade  confirmations  to  each  customer — 
one  that  is  generated  as  soon  as  the 
trade  occurs  and  a  second  to  reflect  the 
corrected  execution  price. 

To  accommodate  CHX  order-sending 
firms,  the  proposed  rule  change  would 
permit,  but  not  require,  a  CHX  specialist 
to  enable  a  functionality  that  would 
automatically  execute  designated  limit 
orders  when  a  block-size  trade-through 
occurs  in  the  primary  market  at  the 
block  price.  We  anticipate  that  the  use 
of  this  functionality  will  result  in  a 
dramatic  reduction  of  price  corrections 
and,  thus,  will  provide  better  customer 
service  to  some  of  the  Exchange's  key 
order-sending  firms. 

In  addition  to  adding  the  optional 
functionality  detailed  above,  the 
proposed  rule  change  would  relocate 
the  existing  provision  currently  located 
in  Article  XX.  Rule  7.06  to  Article  XX, 
Rule  37(a)(3)  of  the  CHX  Rules,  which 
governs  execution  of  limit  orders  in  a 
CHX  specialist's  book  when  certain 
conditions  occur  in  the  primary  market. 
It  is  important  to  note  that  the  proposed 
rule  change  does  not  seek  to  modify  a 
CHX  specialist's  execution  obligations 
whatsoever.  Rather,  it  represents  the 
Exchange's  attempt  to  address  the 
concerns  of  its  order-sending  firms  by 
providing  CHX  specialists  with  a 
functionality  that  they  can  utilize  to 


''  A  "block  size  trade"  means  a  trade  that  involves 
10,000  or  more  shares  of  a  Dual  Trading  System 
li.e  ,  listed)  issue,  or  having  a  market  value  uf 
$200,000  or  more. 


•>  Sff  CHX  Article  XX.  Rule  7.06. 

'  A  blorJL  trade  is  a  trade  thai  involves  (a)  a  trade 
of  "block  size"  (10.000  shares  or  more,  or  with  a 
market  value  of  $200,000  or  more):  and  (b)  either 
(i)  a  cross  of  block  size  (where  a  single  firm 
represents  all  of  one  side  of  the  transaction  and  all 
or  a  portion  of  the  other  side)  or  (ii)  any  other 
transaction  where  a  single  firm  represents  an  order 
of  block  size  on  only  one  side  of  the  transaction, 
so  long  as  the  transaction  does  not  occur  at  the 
Exchange's  current  bid  or  offer  At  the  lime  a 
transaction  occurs  on  another  market,  the  CHX  can 
determine  whether  it  is  a  block  size  trade,  the  CHX 
does  not  yet  know,  however,  which  firms  were  on 
which  sides  of  the  transaction  and  therefore  cannot 
determine  whether  it  meets  the  other  r«quireraents 
of  a  block  trade 


meet  their  obligations  autom.jiH  ally, 
instead  of  by  means  of  the  manual  price 
correction  procedure  currently  used. 
Moreover,  the  proposed  functionality 
would  only  permit  a  CHX  spt^cialist  to 
designate  an  order  for  automatic 
execution  based  on  objective  criteria 
such  as  the  size  of  the  order.  For  this 
reason,  as  set  forth  h«'low,  the  Exchange 
believes  that  immediate  effectiveness  of 
the  rule  change  is  amply  warranted 
The  Exchange  intends  to  allow  its 
specialists  to  begin  using  this  new 
functionality  floor-wide  on  January  2, 
2003;  a  pilot  version  of  the  functionality 
likely  will  be  tested  in  a  limited  number 
of  issues  beginning  the  week  of 
December  16.  2002. 

2.  Statutory  Basis 

The  CHX  believes  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  that  are  applicable  to  a 
national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b).«  The  CHX  believes  the 
proposal  is  consistent  with  Section 
6(b)(5)  of  the  Act  **  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments,  and  to 
perfect  the  mechanism  of,  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  of  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  Regarding  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 

>;nlir-itpd  nor  rtH  ni\'pd 

111    Datf  ot  hOtM  tivi-rifss  ol  the 
PropoM-d  Kulf  Chanm'  and  liming  for 
(  (iriiniissuiii  ,\i  tion 

'.  ;;i  :..u:guing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act '"and  Rule  19b-4(0(6)'' 
thereunder  because  the  proposal:  (1) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 


•15LI.S.C.  7B(f)(b| 
•15U.S.C.78flbM5). 
>»  15  U.S.C  78sn>M3KA). 
'•17  CFR  240  19b-4(f)(6). 
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designate  if  consistent  with  the 
protection  oi  investors  and  the  public 
interest;  provided  that  the  Exchange  has 
given  the  Commission  written  notice  of 
its  intent  to  file  the  proposed  rule 
change  at  least  five  business  days  prior 
to  the  filing  date  of  the  proposed  rule 
change.  At  any  time  within  60  days  of 
the  filing  of  such  proposed  rule  change, 
the  (Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessar\  or  appropriate,  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Exchange  has  requested  that  the 
Commission  accelerate  the  operative 
date.  The  Commission  believes  waiving 
the  :i()-day  operative  delay  is  consistent 
with  the  protection  of  investors  and  the 
public  interest,'-  The  Commission 
believes  that  acceleration  of  the 
operative  date  will  allow  the  Exchange 
to  implement  this  new  automatic 
functionality  floor-wide  on  January'  2. 
2002  and  to  permit  a  pilot  version  of  the 
functionality  to  be  tested  beginning  the 
week  of  December  16,  2002,  For  these 
reasons,  the  Commission  designates  this 
proposal  as  both  effective  and  operative 
upon  filing  with  the  Commission. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
£u-guments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  Ail 
submissions  should  refer  to  File  No. 
.SR-CHX-2002-37  and  should  be 
.submitted  by  lanuarv  21,  2003. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland. 
Deputy  St^rctar. 
[PR  Doc.  02-32916  Filed  12-27-02:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47075:  File  No  SR-ISE- 
2002-29] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by 
International  Securities  Exchange,  Inc., 
Relating  to  Fee  Changes 

December  20,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  December 
16,  2002,  the  International  Securities 
Exchange,  Inc.  ("Exchange"  or  "ISE") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  December 
20,  2002,  the  Exchange  submitted 
Amendment  No.  1  to  the  proposal. '  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulator>  Organization  s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to 
establish  a  $.  10  surcharge  for  non-Public 
Customer  transactions  in  options  on 
certain  exchange  traded  funds  ("ETFs") 
based  on  indexes  developed  by  the 
Frank  Russell  Company  ("Russell"). 


'*  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


"17  CFR  200.3O-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  See  letter  from  Michael  ].  Simon.  Senior  Vice 
President  and  General  Counsel.  ISE.  to  Nancy  J. 
Sanow.  Assistant  Direction,  Division  of  Market 
Kegulation.  Commission,  dated  December  20.  2002 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
Exchange  amended  the  schedule  of  fees  to  list  the 
specific  ETFs  l>ased  on  indexes  developed  by  the 
Frank  Russell  Company  that  ISE  either  has  listed  or 
have  been  allocated  to  a  Primary  Market  Maker  and 
will  soon  be  listed  for  trading.  "The  Exchange  also 
clarified  the  fee  schedule  by  stating  that  public 
customer  orders  are  exempted  from  the  proposed 
fee.  The  Commission  notes  that  this  is  consistent 
with  the  manner  in  which  the  fee  has  been  imposed 
with  respect  to  options  on  the  Nasdaq  100  Index 
Tracking  Stock  and  the  Nasdaq  Biotechnology 
Index,  and  represents  only  a  change  in  terminology. 


II   Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of    and 
Statutory  Basis  for   the  Pruposfri  KuU 
Change 

In  Its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of.  and  basis  for. 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  has  entered  into  a 
license  agreement  to  use  various 
indexes  and  trademarks  of  Russell  in 
connection  with  the  listing  and  trading 
of  options  on  certain  ETFs  based  on 
Russell  indexes.  The  purpose  of  this 
proposed  rule  change  is  to  adopt  a  fee 
for  trading  in  five  of  these  options  that 
the  ISE  either  has  listed  or  have  been 
allocated  to  a  Primary'  Market  Maker 
and  will  soon  be  listed  for  trading."  The 
ISE  believes  that  charging  the 
participants  that  trade  in  options  on 
these  instruments  is  the  most  equitable 
means  of  recovering  the  costs  of  the 
license.  However,  because  competitive 
pressures  in  the  industry  have  resulted 
in  the  waiver  of  all  transaction  fees  for 
customer  transactions,  we  do  not 
propose  to  charge  this  additional  fee 
with  respect  to  customer  transactions, 
Specifically.  Public  Customer  Orders 
will  be  exempted  from  the  proposed 
surcharge.'^ 

This  fee  would  be  charged  to  the 
executing  member  of  the  ISE  if  the  order 
is  for  the  account  of  a  broker-dealer.  For 
example,  if  broker  A  has  a  Public 
Customer  Order  that  broker  A  gives  to 
broker  B  (an  ISE  electronic  access 
member)  to  execute  on  the  ISE.  broker 
B  will  not  be  charged  the  proposed  $10 
fee.  On  the  other  hand,  if  broker  A  gives 
broker  B  (an  ISE  electronic  access 


*The  proposed  fee  will  apply  to  options  ob  the 
following  ETFs:  Russell  2000  iShares.  Russell  2000 
Value  iShares,  Russell  2000  Growth  iShares,  Russell 
1000  Growth  iShares,  and  Russell  1000  Value 
iShares. 

'  Under  ISE  Rule  100.  a  Public  Customer  is  a 
person  that  is  nol  a  broker  or  dealer  in  securities, 
and  a  Public  Customer  Order  is  an  order  for  the 
account  of  a  Public  Customer.  Accordingly  the 
execution  of  orders  for  the  account  of  a  non-broker- 
dealer  will  nol  be  subiect  to  the  proposed  $.10  fee. 
All  other  orders,  i.e..  orders  for  the  account  of  a 
broker-dealer,  will  be  subject  to  the  proposed  fee. 


''M.74 
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member)  an  order  for  the  account  of 
broker  A  (or  another  broker-dealer), 
broker  B  will  be  charged  the  $.10  fee. 

2.  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(4)  of  the  Act  that  an 
exchange  have  an  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities." 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

Ill    l),itc  (it  Hli'ifurnrss  ot  thf 
^'rllp<)^••ll  Kiili'  (  ti.ins^f  and  liming  loi 
Conimissiiin    \(  liiiii 

The  foregomg  amended  rule  change 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  ^  and  Rule 
19b-4(f)(2)"  thereunder.  At  any  time 
within  60  days  of  the  filing  of  such 
amended  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 

pUrpOSf"^  nf  llu'   Alt 

rV.  Soli(  ii.itKin  (il  t  (Hunii-iits 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will«be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-2002-29  and  should  be 
submitted  by  January  21,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority  '' 

Margarut  ii.  .SU.i  ai  land. 

Deputy  Secretary. 

(FR  Dot;.  02-32917  Filed  12-27-02;  8:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No   34  47054    File  No   SR-NASD- 
2002    171: 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
ot  Proposed  Rule  Cfiange  by  the 
National  Association  of  Securities 
Dealers,  Inc   Relating  to  NASD  s  Minor 
Rule  Violation  Plan 

I  Jim  I'liiDiT   n,  jiJu.: 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  November 
29,  2002  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  filed 
a  proposed  rule  change  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission").  The 
proposed  rule  change  is  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  filed  the  proposed  rule  change 
pursuant  to  section  19(b)(3)(A)  of  the 
Act. '  and  Rule  19b-4(f)(6)  thereunder,-* 
which  renders  the  proposed  rule  change 
effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I    Sflf-Rfi;ulHti)rv  Dryrtni/alion's 
st.itftni'iit  (it  the  I  crnis  n(  Substance  of 
Ibi*  Piii[)i)s«'ii  Kijjf  (  h.iiiyt' 

The  NASU  is  proposing  to  amend 
interpretative  Material  9216  ( "IM- 


921b")  to  clarity  that  a  failure  to  timely 
file  annual  audit  reports  is  eligible  for 
disposition  under  the  NASD's  Minor 
Rule  Violation  Plan  ("MRVP"  or  the 
"Plan").  The  text  of  the  proposed  rule 
change  is  available  at  the  office  of  the 
secretary  of  the  NASD,  and  at  the 
Commission. 

II   S«*lt-Ket;ulator\  t)r^ani/.atioi>'s 
StatfUHTit  ()(  the  Purp<»s»'  ot.  and 
Statutory  Basis  tor,  thi-  Propost'd  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of.  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  this  proposed  rule 
change  is  to  clarify  that  a  failure  to 
timely  file  annual  audit  reports  is 
appropriate  for  disposition  under  the 
NASD's  MRVP.  As  described  in  more 
detail  herein,  the  NASD  believes  that 
the  current  rule  language  in  IM-9216 
referring  to  Rule  17a-5  under  the  Act 
does  not  clearly  reflect  that  a  failure  to 
timely  file  annual  audit  reports  is 
included  in  the  NASD's  MRVP. 

In  1984,  the  SEC  adopted 
amendments  to  Rule  19d-l(c)  under  the 
Act ''  to  allow  self-regulatory 
organizations  to  adopt,  with  SEC 
approval,  plans  for  the  disposition  of 
minor  violations  of  rules. •^  In  1993, 
pursuant  to  Rule  19d-l(c).  the  NASD 
established  an  MRVP,^  which  is 
currently  set  forth  in  NASD  Rule  9216. 
In  2001,  the  SEC  approved  amendments 
to  the  NASD's  MRVP." 

NASD  Rule  9216(b)  authorizes  the 
NASD  to  impose  a  fine  of  $2,500  or  less 
on  any  member  or  associated  person  of 
a  member  for  a  violation  of  any  of  the 
rules  specified  in  NASD  IM-9'216.  The 
number  and  seriousness  of  the 
violations,  as  well  as  the  previous 
disciplinary  history  of  the  respondent, 
is  reviewed  to  determine  if  a  matter  is 


« 15  U.S.C.  78nb)(4). 
'  15  U.S.C.  78s(b)(3)(A). 
"17CFR  19t>-4(f)(2). 


"  17  CFR  200.30-3(a)(12). 
'  15  use.  78s(b)(H 
'17  CFR  240.1 9b-4 
MS  use.  78s(b)(3)(A) 
••  17  CFR  240  19b-4(fl(6). 


M7CFR240.19d-l(c). 

"See  .Securities  Exchange  Act  Release  No.  21013 
(June  1,  1984).  49  FR  23833  (|une  8.  1984) 

'  See  Securities  Excliange^Act  Release  No.  32076 
(March  31.  1993).  58  FR  18291  (April  8.  1993).  See 
also  Notice  to  Memt)ers  93-42  (July  1993). 

■  See  Securities  Exchange  Act  Release  No.  44512 
(July  3,  2001).  68  FR  36812  (July  13.  2001). 
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appropriate  for  disposition  under  the 
MRVP  and  to  determine  the  amount  of 
the  fine.  Once  the  NASD  has  brought  a 
minor  violation  of  a  rule  against  an 
individual  or  member  firm,  the  NASD 
may.  at  its  discretion,  issue 
progressively  higher  fines  for  all 
subsequent  minor  violations  of  rules 
within  the  next  24-month  period  or 
initiate  more  formal  disciplinary 
proceedings. 

The  purpose  of  the  MRVP  is  to 
provide  for  a  meaningful  sanction  for 
the  minor  or  technical  violation  of  a  rule 
when  the  initiation  of  a  disciplinarv 
proceeding  through  the  formal 
complaint  process  would  be  more  costly 
and  time-consuming  than  would  be 
warranted.  Inclusion  of  a  rule  in  the 
NASD's  MRVP  does  not  mean  it  is  an 
unimportant  rule;  rather,  a  minor  or 
technical  violation  of  the  rule  may  be 
appropriate  for  disposition  under  the 
MRVP.  The  NASD  retains  the  discretion 
to  bring  full  disciplinary  proceedings. 

As  stated  above,  in  2001,  the  NASD 
amended  the  MRVP  to  include 
additional  violations.  One  of  these 
violations  is  listed  in  IM-9216  as  "SEC 
Exchange  Act  Rule  17a-5 — failure  to 
timely  file  FOCUS  reports."  In  the 
Notice  of  Filing  of  Proposed  Rule 
Change  adding  SEC  Rule  la-5  to  the 
NASD's  MRVP,  the  SEC,  referring  to 
language  in  the  NASD's  filing,  stated 
that  the  NASD  "proposes  to  institute 
minor  rule  violations  for  failure  of  a 
member  to  timely  file  monthly, 
quarterly,  and  annual  reports  required 
by  SEC  Rule  17a-5,  also  known  as 
FOCUS  reports."  *  Rule  17a-5  requires 
that  firms  file  both  FOCUS  reports  and 
annual  audit  reports;  however,  for 
purposes  of  the  NASD's  MRVP,  an 
annual  audit  report  currently  is  defined 
as  being  included  in  the  term  "FOCUS 
reports."  As  a  result,  the  NASD  believes 
that  the  MRVP  may  not  clearly  reflect 
that  a  failure  to  timely  file  annual  audit 
reports,  as  well  as  FOCUS  reports, 
under  Rule  1 7a-5  is  proper  for 
disposition  as  a  minor  rule  violation. 
The  NASD  therefore  is  proposing  this 
rule  change  to  clarify  that  a  failure  to 
timely  file  annual  audit  reports  is 
encompassed  within  the  MRVP. 


2.  Statutor\'  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act.'"  which  requires,  among  other 
things,  that  the  NASD's  rules  must  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
NASD  believes  that  this  proposed  rule 
change  is  necessar>'  to  clarif\'  that  a 
failure  to  timely  file  annual  audit 
reports  is  included  in  the  NASD's 
MRVP. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  tor 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  section 
19(b)(3)(A)  of  the  Act ' '  and  Rule  19b- 
4(0(6)  '2  thereunder  because  the 
proposed  rule  change  does  not  (i) 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition;  and  (iii)  become  operative 
for  30  days  from  the  date  on  which  the 
proposed  rule  change  was  filed,  or  such 
shorter  time  as  the  Commission  may 
designate.  At  any  time  within  60  days 
of  the  filing  of  a  rule  change  pm-suant 
to  section  19(b)(3)(A)  of  the  Act,i:^  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

As  required,  the  N.^SD  filed  its  notice 
of  intent  to  file  the  proposed  rule 
change  on  November  12,  2002.  The 


•See  Securities  Exchange  Act  Release  No.  43330 
(September  22.  2000),  65  FR  58585  (September  29. 
2000).  This  statement  is  also  repeated  in  Notice  to 
Members  01-54  (August  2001),  which  announced 
the  SEC  approval  order. 


NASD  also  requested  that  the 
Commission  waive  the  30-day  operative 
date.  The  Commission  believes  waiving 
the  30-day  operative  delay  is  consistent 
with  the  protection  of  investors  and  the 
public  interest  because  it  wdll  allow  the 
NASD  to  continue  to  proceed  under  its 
MRVP  for  failure  to  file  annual  audit 
reports  without  interruption.  Thus,  the 
foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act '"  and  subparagraph  (f)(6)  of 
Rule  19b-4.i^  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comment* 

Intereslea  persons  are -invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609,  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD,  All 
submissions  should  refer  to  the  File  No. 
SR-NASD-2002-171  and  should  be 
submitted  by  January  21,  2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  02-32915  Filed  12-27-02:  8:45  am) 
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'"IS  U.S.C.  78o-3(b)(6). 
•>  15  U.S.C.  78s(b)(3)(A). 
>2  17  CFR  240.19b-^(f)(6). 
"15  U.S.C.  78s(bJ(3)(A). 


>M5  U.S.C.  78s(b)(3)(A). 

•»17CFR240.19b-4. 

'•  1 7  CFR  200.30-3(a)(l 2). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

; Release  No   J4  47077.  File  No   SR   NASD 
2002-115] 

Self-Regulalory  Organizations    Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  National  Association  of 
Securities  Dealers   Inc    Regarding  an 
Amendment  to  Nasdaq  s  Transaction 
Credit  Program  for  Exchange-Listed 
Securities  to  Allocate  Credits  to 
Liquidity  Providers 

wr.v  eiiibtir  20.  2002 

On  August  19.  2002,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"),  through  its  subsidiary.  The 
Nasdaq  Stock  Market.  Inc.  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  and  Rule 
19b— 4  thereunder.'  a  proposed  rule 
change  to  modify  Nasdaq's  transaction 
credit  program  for  exchange- listed 
securities  '  to  allocate  credits  to 
liquidity  providers.  The  proposed  rule 
change  was  published  for  notice  and 
comment  in  the  Federal  Register  on 
November  19.  2002.^ 

The  Commission  received  one 
comment  on  the  proposed  rule  change.^ 
This  order  approves  the  proposed  rule 
change. 

As  set  forth  in  its  July  2.  2002  Order 
of  Summary  Abrogation  ("Abrogation 
Order"),*'  the  Commission  will  continue 
to  examine  the  issues  surrounding 
market  data  fees,  the  distribution  of 
market  data  rebates,  and  the  impact  of 


•  15  U.S.C.  7Bs(b)(l). 
M7{:FR240  19b-4. 

'  Nasdaq's  transaction  credit  program  for 
exchange-listed  securities  was  a  pilot  at  the  lime 
Nasdaq  filed  the  instant  proposed  rule  change  The 
program  is  now  permanent.  See  .Seturilies 
Exchange  Act  Release  No  46938  (December  3. 
2(X)2).  67  FR  72993  (De<;eml)er  10.  2002)  (SR- 
NASD-2002-M9)  (approving  proposal  to  make 
permanent  Nasdaq's  transaction  credit  pilot 
program  for  exchange-hsted  se<:urities.  and  to 
increase  the  percentage  of  revenue  available  for 
distribution  from  40%  to  50%). 

*  See  Securities  Exchange  Act  Release  No.  46806 
(November  8.  2002).  67  FR  69780 

'  See  December  10.  2002  letter  from  Daria  C 
Stuckey.  Corporate  Secretary.  New  York  Stock 
Exchange.  Inc.  ("NY.SE  ■)  to  Jonathan  G  Katz. 
Secretary.  Commission  ("NYSE  Letter").  The  NYSE 
Letter  docs  not  specifically  address  the  instant 
proposed  rule  change,  but  instead  expresses  the 
NY.SE's  general  opposition  to  market  data  revenue 
sharing  programs.  Therefore,  the  Commission  has 
not  included  a  detailed  summary  of  comments  in 
this  order.  The  NYSE  Letter  is  available  at  the 
Commission.  The  Commission  did  not  ask  Nasdaq 
to  respond  to  the  NYSE  Letter. 

"Securities  Exchange  Act  Release  No.  46159  (July 
2,  2002),  67  FR  45775  ()uly  10,  2002)  (File  Nos.  SR- 
NASD-2002-61,  SR-NASD-2002-68,  SR-CSE- 
2002-O6.  and  SR-PCX-2002-37)  (Order  of 
Summary  Abrogation) 


market  data  revenue  sharing  programs 
on  both  the  accuracy  of  market  data  ami 
on  the  regulatory  functions  of  self- 
regulatory  organizations.  In  the  interim, 
the  C^ommission  believes  it  is  reasonable 
to  allow  Nasdaq  to  amend  its 
transaction  credit  program  for  exchange 
listed  securities  to  allocate  credits  to 
liquidity  providers.  To  the  extent  that 
the  Abrogation  Order  was  prompted  b\ 
evidence  that  entities  were  engaging  in 
conduct  with  no  economic  benefit  other 
than  to  capture  market  data  fees, 
Nasdaq's  proposal  to  allocate  credits  to 
liquidity  providers  may  remove  some  of 
the  incentives  for  engaging  in  such 
behavior. 

The  Commission  has  reviewed 
carefully  the  proposed  rule  change  and 
the  comment  letter,  and  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association  ^  and,  in  particular,  the 
requirements  of  Section  15A  of  the  Act." 
Specifically,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  15A(b)(5)  of  the  Act« 
which  requires  the  rules  of  a  national 
securities  association  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
facility  or  system  which  the  NASD 
operates  or  controls. 

The  decision  to  allow  Nasdaq  to  make 
these  adjustments  to  its  transaction 
credit  program  for  exchange-listed 
securities,  however,  is  narrowly  drawn, 
and  should  not  be  construed  as 
resolving  the  issues  raised  in  the 
Abrogation  Order,  and  does  not  suggest 
what,  if  any,  future  actions  the 
Commission  may  take  with  regard  to 
market  data  revenue  sharing  programs. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'"  that  the 
proposed  rule  change  (SR-NASD-2002- 
115)  be.  and  it  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' ' 

Margaret  H.  Mcl-drUnd, 
Deputy  Secretary. 
|FR  Doc.  02-32919  Filed  12-27-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No   34  47080.  File  No   SR-NASD 
2002-134] 

Self-Regulatory  Organizations   Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers.  Inc  Relating  to  Exemptions 
From  Options  Position  and  Exercise 
Limits 

December  23,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b— 4  thereunder, =^ 
notice  is  hereby  given  that  on  October 
1,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Cjjmmission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  111  below,  which  Items 
have  been  prepared  by  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I    St-lf-Kfv;ul;it()rv  Ortjani/alion's 
Statfnifiit  ot  th»'  1  irms  ol  Substaiit  i-  (il 
the  Proposed  Kuie  t  hange 

NASD  is  proposing  to  amend  Rule 
2860(b)(3)(A)  of  the  Conduct  Rules  of 
NASD,  relating  to  options  position  and 
exercise  limits  for  positions  entered  into 
under  certain  enumerated  hedge 
strategies. 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 


2860.  Options 

(a)  No  Change 

(b)  Requirements 

(1)  and  (2)  (No  Change) 

(3)  Position  Limits  ' 

(A)  Stock  Options — Except  in  highly 
unusual  circumstances,  and  with  the 
prior  written  approval  of  |the 
Association!  NASD  pursuant  to  the  Rule 
9600  Series  for  good  cause  shown  in 
each  instance,  no  member  shall  effect 
for  any  account  in  which  such  member 
has  an  interest,  or  for  the  account  of  any 
partner,  officer,  director  or  employee 
thereof,  or  for  the  account  of  any 
customer,  non-member  broker,  or  non- 


'  In  approving  this  proposed  rule  change,  the 
txjmmission  has  considered  the  proposed  rule's 
impad  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(n 

"15  use.  780-3. 

•15  use.  78o-3(b)(5). 

">  15  U.S.C.  78s(b)(2). 

'»  17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

•'17CFR240.19b-4. 

'The  Commission  notes  that  il  made 
typographical  changes  to  the  rule  text  submitted  in 
the  proposed  rule  change.  NASD  has  committed  to 
submitting  an  amendment  reflecting  those  changes. 
Telephone  conversation  between  (iary  Goldsholle, 
Office  of  Crfsneral  Counsel.  NASD  and  Tim  Fox,  Law 
Clerk.  Division  of  Market  Regulation  ("Division"), 
Conunission  on  December  20.  2002. 


Federal  Register    Vol.  67.  No    250 /Monday,  December  30,  2002/Notices 


7967 


member  dealer,  an  opening  transaction 
through  Nasdaq,  the  over-the-counter 
market  or  on  any  exchange  in  a  stock 
option  contract  of  any  class  of  stock 
options  if  the  member  has  reason  to 
believe  that  as  a  result  of  such 
transaction  the  member  or  partner. 
officer,  director  or  employee  thereof,  or 
customer,  non-member  broker,  or  non- 
member  dealer,  would,  acting  alone  or 
in  com  ert  with  others,  directlv  or 
indirectly,  hold  or  control  or  be 
obligated  in  respect  of  an  aggregate 
equity  options  position  in  excess  of: 

(i)  13.,S(J0  option  contracts  of  the  put 
class  and  the  call  class  on  the  same  side 
of  the  market  covering  the  same 
underlying  security,  combining  for 
purposes  of  this  position  limit  long 
positions  in  put  options  with  short 
positions  in  call  options,  and  short 
positions  in  put  options  with  long 
positions  in  call  options;  or 

(ii)  22,500  optionls]  contracts  ol  the 
put  class  and  the  call  class  on  the  same 
side  of  the  market  covering  the  same 
underlying  security,  providing  that  the 
22,500  contract  position  limit  shall  only 
be  available  for  option  contracts  on 
securities  [which]  that  underlie  Nasdaq 
or  exchange-traded  options  qualif\ing 
under  applicable  rules  for  a  position 
limit  of  22,500  option  contracts;  or 

(iii)  31,500  option  contracts  of  the  put 
class  and  the  call  class  on  the  same  side 
of  the  market  covering  the  same 
underlying  security  providing  that  the 
31,500  contract  position  limit  shall  only 
be  available  for  option  contracts  on 
securities  [which]  that  underlie  Nasdaq 
or  exchange-tradtuJ  options  qualifying 
under  applicable  rules  for  a  position 
limit  of  31,500  option  contracts;  or 

(iv)  60.000  option[s]  contracts  of  the 
put  and  the  call  class  on  the  same  side 
of  the  market  covering  the  same 
underlying  security,  providing  that  the 
60,000  contract  position  limit  shall  only 
be  available  for  option  contracts  on 
securities  [which]  that  underlie  Nasdaq 
or  exchange-traded  options  qualifying 
under  applicable  rules  for  a  position 
limit  of  60,000  option  contracts;  or 

(v)  75,000  option[s]  contracts  of  the 
put  and  the  call  class  on  the  same  side 
of  the  market  covering  the  same 
underlying  security,  providing  that  the 
75.000  contract  position  limit  shall  only 
be  a\'ailable  for  option  contracts  on 
securities  [which]  that  underlie  Nasdaq 
or  exchange-traded  options  qualifying 
under  applicable  rules  for  a  position 
limit  of  75,000  option  contracts;  or 

(vi)  such  other  number  of  stock 
optionls]  contracts  as  may  be  fixed  from 
time  to  time  hv  [the  .Association]  SASD 
as  the  position  limit  for  one  or  more 
classes  or  series  of  options  provided  that 
reasonable  notice  shall  be  ei\  en  of  ear  h 


new  position  limit  fixed  by  [the 
-Association]  S'ASD. 
(vii)  Equity  Option  Hedge  Exemptions 
a.  The  following  quaUfied  hedge 
strategies  and  positions  described  in 
subparagraphs  1.  through  5.  below  shall 
be  exempt  from  the  established  position 
limits  under  this  rule  for  standardized 
options.  Hedge  strategies  and  positions 
described  m  subparagraphs  €.  and  7. 
below  in  which  one  of  the  option 
components  consists  of  a  conventional 
option,  shall  be  subject  to  a  position 
limit  of  five  times  the  established 
position  limits  contained  in 
subparagraphs  (i)  through  (vi)  above. 
Hedge  strategies  and  positions  in 
conventional  options  as  described  in 
subparagraphs  1.  through  5.  below  shall 
be  subject  to  a  position  limit  of  five 
times  the  established  liniits  contained  in 
subparagraphs  lij  through  (vi)  above. 
Options  positions  limits  established 
under  this  subparagraph  shall  be 
separate  from  limits  established  in  other 
provisions  of  this  rule 

1.  Where  each  option  contract  is 
"hedged"  or  "covered"  by  100  shares  of 
the  underlying  security  or  securities 
convertible  into  the  underlying  security, 
or,  in  the  case  of  an  adjusted  option,  the 
same  number  of  shares  represented  by 
the  adjusted  contract:  (a)  Long  call  and 
short  stock;  (bj  short  call  and  long  stock: 
Id  long  put  and  long  stock;  or  (d)  short 
put  and  short  stock. 

2.  Reverse  Conversions — A  long  call 
position  accompanied  by  a  short  put 
position,  where  the  long  call  expires 
with  the  short  put,  and  the  strike  price 
of  the  long  call  and  short  put  is  equal, 
and  where  each  long  call  and  short  put 
position  IS  hedged  with  100  shares  (or 
other  adjusted  number  of  shares)  of  the 
underlying  security'  or  securities 
convertible  into  such  underlying 
security. 

3.  Conversions — A  short  call  position 
accompanied  by  a  long  put  position 
where  the  short  call  expires  with  the 
long  put,  and  the  strike  price  of  the 
short  call  and  long  put  is  equal,  and 
where  each  short  call  and  long  put 
position  is  hedged  with  1 00  shares  (or 
other  adjusted  number  of  shares)  of  the 
underlying  security  or  securities 
convertible  into  such  underlying 
security. 

4.  Collars — A  short  call  position 
accompanied  by  a  long  put  position, 
where  the  short  call  expires  with  the 
long  put.  and  the  strike  price  of  the 
short  call  equals  or  exceeds  the  strike 
price  of  the  long  put  position  and  where 
each  short  call  and  long  put  position  is 
hedged  with  100  shares  (or  other 
adjusted  number  of  shares)  of  the 
underlying  security  or  securities 
rnnvertible  into  such  underlying 


security.  Neither  side  oj  ine  snon  can. 
long  put  position  can  be  in-the-money  at 
the  time  the  position  is  established. 

5.  Box  Spreads — A  long  call  position 
accompanied  by  a  short  put  position 
with  the  same  strike  price  and  a  short 
call  position  accompanied  by  a  long  put 
position  with  a  different  strike  price. 

6.  Back-to-Back  Options — A  listed 
option  position  hedged  on  a  one-for-one 
basis  with  an  over-the-counter  (OTC) 
option  position  on  the  same  underlying 
security.  The  strike  price  of  the  listed 
option  position  and  corresponding  OTC 
option  position  must  be  within  one 
strike  price  interval  of  each  other  and 
no  more  than  one  expiration  month 
apart. 

7.  For  reverse  conversion,  conversion 
and  collar  strategies  set  forth  above  in 
subparagraphs  2.,  3.  and  4.,  one  of  the 
option  components  can  be  an  OTC 
option  guaranteed  or  endorsed  by  the 
firm  maintaining  the  proprietary 
position  or  carrying  the  customer 
account. 

[a.  The  following  positions,  where 
each  option  contract  is  "hedged"  by  100 
shares  of  stock  or  securities  readily 
convertible  into  or  economically 
equivalent  to  such  stock,  or,  in  the  case 
of  an  adjusted  option  contract,  the  same 
number  of  shares  represented  by  the 
adjusted  contract,  shall  be  exempted 
from  established  limits  contained  in 
paragraphs  (i)  through  (vi)  above:) 
(1.  long  call  and  short  stock;] 
(2.  short  call  and  long  stock;! 
(3.  long  put  and  long  stock;] 
(4.  short  put  and  short  stock.) 
[b.  Except  as  provided  under  OTC 
Collar  Exemption  contained  in 
subparagraph  {b)(3)(A)(viii).  in  no  event 
may  the  maximum  allowable  position, 
inclusive  of  options  contracts  hedged 
pursuant  to  the  equity  option  position 
limit  hedge  exemption  in  subparagraph 
a.  above,  exceed  three  times  the 
applicable  position  limit  established  in 
subparagraph  (b)(3){A)(i)  tlirough  (v) 
with  respect  to  standardized  equity 
options,  or  paragraph  (b)(3)(A)(ix)  with 
respect  to  conventional  equity  options.) 

[(viii)  OTC  Collar  Aggregation 
Exemption) 

(a.  For  purposes  of  this  paragraph  (b), 
the  term  OTC  collar  shall  mean  a 
conventional  equity  option  position 
comprised  of  short  (long)  calls  and  long 
(short)  puts  overlying  the  same  securit>' 
that  hedge  a  corresponding  long  (short) 
position  in  that  security,) 

(b.  Notwithstanding  the  aggregation 
provisions  for  short  (long)  call  positions 
and  long  (short)  put  positions  contained 
in  subparagraphs  (b)(3)(A)(i)  through  (v) 
above,  the  conventional  options 
positions  involved  in  a  particular  OTC 
collar  transaction  need  not  be 
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!.;>  I  -titHd  for  position  limit  purposes. 
piuvidwd  the  following  conditions  are 
satisfied;) 

(1.  the  conventional  options  can  only 
be  exercised  if  they  are  in-the-money;] 

(2.  neither  conventional  option  can  be 
sold,  assigned,  or  transferred  by  the 
holder  without  the  prior  written  consent 
of  the  writer;! 

(3.  the  conventional  options  must  be 
European-style  (i.e..  only  exercisable 
upon  expiration)  and  expire  on  the  same 
date;] 

(4.  the  strike  price  of  the  short  call  can 
never  be  less  than  the  strike  price  of  the 
long  put;  and] 

[5.  neither  side  of  any  particular  OTC 
collar  transaction  can  be  in-the-money 
when  that  particular  OTC  collar  is 
established] 

[6.  the  size  of  the  conventional 
options  in  excess  of  the  applicable  basic 
position  limit  for  the  options 
established  pursuant  to  subparagraph 
(b)(3)(A)(ix)  must  be  hedged  on  a  one- 
to-one  basis  with  the  requisite  long  or 
short  stock  position  for  the  duration  of 
the  collar,  although  the  same  long  or 
short  stock  position  can  be  used  to 
hedge  both  legs  of  the  collar.) 

|c.  For  multiple  OTC  collars  on  the 
same  security  meeting  the  conditions  set 
forth  in  subparagraph  b.  above,  all  of  the 
short  (long)  call  options  that  are  part  of 
such  collars  must  be  aggregated  and  all 
of  the  long  (short)  put  options  that  are 
part  of  such  collars  must  be  aggregated, 
but  the  short  (long)  calls  need  not  be 
aggregated  with  the  lopg  (short)  puts.) 

|d.  Except  as  provided  above  in 
subparagraphs  b.  and  c.  in  no  event 
may  a  member  fail  to  aggregate  any 
conventional  options  contract  of  the  put 
class  and  the  call  cla.ss  overlying  the 
same  equity  security  on  the  same  side 
of  the  market  with  conventional  option 
positions  established  in  connection  with 
an  OTC  collar.) 

[e.  Nothing  in  this  subparagraph 
(b)(3)(A)(viii)  changes  the  applicable 
position  limit  for  a  particular  equity 
security.) 

l(ix)|^vii/V  Conventional  Equity 
Options 

a.  For  purposes  of  (sublparagraph  (b), 
standardized  equity  option[s]  contracts 
of  the  put  class  and  call  class  on  the 
same  side  of  the  market  overlying  the 
same  security  shall  not  be  aggregated 
with  conventional  equity  optionis) 
contracts  or  FLEX  Equity  Optionjs) 
contracts  overlying  the  same  security  on 
the  same  side  of  the  market. 
Conventional  equity  optionis)  contracts 
of  the  put  class  and  call  class  on  the 
.same  side  of  the  market  overlying  the 
same  security  shall  be  subject  to  a 
position  limit  equal  to  the  greater  of: 


1.  the  basic  limit  of  13,500  contracts. 


or 


2.  any  standardized  equity  options 
position  limit  as  set  forth  in 
(sub)paragraphs  (b)(3)(A)(ii)  through  (v) 
for  which  the  underlying  security 
qualifies  or  would  be  able  to  qualify. 

a.  In  order  for  a  security  not  subject 
to  standardized  equity  options  trading 
to  qualify  for  an  options  position  limit 
of  more  than  13.500  contracis,  a  member 
must  first  demonstrate  to  NASD's  (the 
Association's]  Market  Regulation 
Department  that  the  underlying  security 
meets  the  standards  for  such  higher 
options  position  limit  and  the  initial 
listing  standards  for  standardized 
options  trading 

(B)  No  Change 

(4)  through  (24)  No  Change 


II    S«»lf-Kpt;ulatorv  Orj^ani/atiun's 
Sidlrmrnt  iit  thf  Purpos*-  of.  and 
SiHtuturv  Bd.sis  ti»r    th»-  Propost'd  Rule 
(  han^e 

In  Its  filing  with  the  Commission. 
NASD  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  amends 
NASD's  options  position  and  exercise 
limits.  Earlier  this  year,  the  Commission 
approved  changes  to  the  rules  of  the 
options  exchanges  that  eliminated 
standardized  equity  option  *  position 
and  exercise  limits  for  certain  qualified 
hedge  strategies  and  established 
position  and  exercise  limits  oi  five  times 
the  standard  limit  for  certain  of  those 
strategies  when  they  include  an  over- 
the-counter  (OTC)  option  contract.'' 


•  A  standardixsd  equity  option  contract  is  any 
equity  options  contract  Issued,  or  subject  to 
issuance  by.  the  Options  Gearing  Corporation  thai 
is  not  a  FLEX  Equity  Option.  NASD  Rule 
2860(b)(2)(vv). 

'  .S«»  Securities  Exchange  Act  Release  No.  4560.) 
(March  20.  20021.  67  FR  M7S1  (March  27.  2002) 
(CBOE-2000-121;  Securities  Exchange  Act  Release 
No.  45650  (March  26.  2002).  67  FR  15638  (Apr.  2. 
2002)  (AMEX-2001-71).  Securities  Exchange  Act 
Release  No  45737  (April  11.  2002).  67  FR  18975 
(Apr    17.  2002)  (KJ(-200O-*5);  Securities 
Exchange  Aci  Release  No  45899  (May  9.  2002).  67 
FR  34980  (Mav  16,  2002)  (PHLX-2002-33);  and 
Securities  Exchange  Act  Release  No.  46228  ()uly  18. 
2002).  67  FR  48689  (|ulv  25.  2002)  (ISE-2002-1S) 


NAbU  IS  proposing  changes  to 
substantially  conform  its  rules  to  those 
of  the  options  exchanges. 

The  proposed  rule  change  establishes 
six  qualified  hedge  strategies: 

1 .  Where  each  option  contract  is 
"hedged"  or  "covered"  by  100  shares  of 
the  underlying  "^  security  or  securities 
convertible  into  the  underlying  security, 
or.  in  the  case  of  an  adjusted  option,  the 
same  number  of  shares  represented  by 
the  adjusted  contract:  (a)  long  call  and 
short  stock;  (b)  short  call  and  long  stock; 
(c)  long  put  and  long  stock;  or  (d)  short 
put  and  short  stock 

2   Reverse  Conversions — A  long  call 
position  accompanied  by  a  short  put 
position,  where  the  long  call  expires 
with  the  short  put.  and  the  strike  price 
of  the  long  call  and  short  put  is  equal, 
and  where  each  long  call  and  short  put 
position  is  hedged  with  100  shares  (or 
other  adjusted  number  of  shares)  of  the 
underlying  security  or  securities 
convertible  into  such  underlying 
security. 

3.  Conversions — A  short  call  position 
accompanied  by  a  long  put  position 
where  the  short  call  expires  with  the 
long  put.  and  the  strike  price  of  the 
short  call  and  long  put  is  equal,  and 
where  each  short  call  and  long  put 
position  is  hedged  with  100  shares  (or 
other  adjusted  number  of  shares)  of  the 
underlying  security  or  securities 
convertible  into  such  underlying 
security. 

4.  Collars — A  short  call  position 
accompanied  by  a  long  put  position, 
where  the  short  call  expires  with  the 
long  put  and  the  strike  price  of  the  short 
call  equals  or  exceeds  the  strike  price  of 
the  long  put  position  and  where  each 
short  call  and  long  put  position  is 
hedged  with  100  shares  (or  other 
adjusted  number  of  shares)  of  such  the 
underlying  security  or  securities 
convertible  into  such  underlying 
security.  Neither  side  of  the  short  call/ 
long  put  position  can  be  in-the-money  at 
the  time  the  position  is  established. 

5.  Box  Spreads — A  long  call  position 
accompanied  by  a  short  put  position 
with  the  same  strike  price  and  a  short 
call  position  acccmj  ini>ii  by  a  long  put 
position  with  .t  ditf' k  iit  strike  price. 

6.  Back-to-H.n  k  i  )[.tiniis— .A  listed 
option  piiMtnai  h.'^iufii    Ml   !  Miic  fnr-onp 
basis  witti  .III  I  )  i  I    -[iii.-.h  iHisitnm  on 
the  same  undirK  m^;  security.  The  strike 
price  of  th>'  lisiiil  iiption  po.sition  and 
correspoiiiiiiiK  ' '  1 1    option  position 
must  be  within  one  strike  price  interval 


»NASD  represents  that  the  phrase  "securities 
convertible  into  the  underlying  security"  does  not 
include  single  stock  hitures  products  Telephone 
Conversation  between  Gary  Goldsholle.  Office  of 
General  Counsel.  NASD  and  Tim  Fox.  Law  Clerk, 
Division.  Commission  on  Docemlwr  6.  2002. 
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of  pach  other  and  no  more  than  one 
expiration  month  apart 

tinder  the  proposed  rule  change,  there 
would  be  no  position  and  exercise 
limit.s  when  such  qualified  hedge 
strategies  are  effec:ted  solely  with 
standardized  equity  options  In 
addition,  the  proposed  rule  change 
establishes  standardized  equity  option 
position  and  exercise  limits  of  five  times 
the  standard  limit  when  one  component 
of  such  strategies  is  an  OTC  option 
contract. 

Further,  within  the  list  of  proposed 
hpdge  strategies,  NASD  proposes  that 
the  option  component  of  a  reversal,  a 
conversion  or  a  collar  position  can  be 
treated  as  one  contract  rather  than  as 
two  contracts   NASD  believes  that  aj] 
three  strategies  serve  to  hedge  a  related 
stock  portfolio.  Because  these  strategies 
require  the  contemporaneous  purchase.' 
sale  of  both  a  call  and  put  component, 
against  the  appropriate  number  of 
shares  underlying  the  option  (generally 
10()  shares),  NASD  believes,  like  the 
options  e.xchanges,  that  the  position 
should  be  treated  as  one  contract  for 
hedging  purposes. 

NASD  currently  establishes  position 
and  exercise  limits  on  conventional " 
equity  options  "  The  NASD  s  position 
limits  for  conventional  equity  options 
are  identical  to  those  for  standardized 
options.*^  Moreover,  like  position  and 
exercise  limits  for  standardized  equity 
options,  NASD  recognizes  certain  hedge 
strategies  under  whic:h  persons  can 
establish  greater  options  positions 
NASD  (  urrentlv  has  an  f»quity  option 
hedge  exemption  '"  and  an  OTC  collar 
aggregation  exemption."  Under  the 
current  equity  option  hedge  exemption, 
a  person  (.an  establish  a  conventional 
equity  options  position  of  three  times 
the  standard  position  limit.  Under  the 
OTC  collar  aggregation  exemption,  a 
person  (  an  establish  a  ronyentinnal 
equity  options  position  of  three  times 
the  standard  position  limit  for  each  side 
of  the  OTC  c:ollar. 

The  proposed  rule  change  modifies 
the  conventional  equity  options  position 
and  exercise  limits  in  several  respects 
First,  the  proposed  rule  change  expands 
the  hedge  exemption  for  conventional 


'A  "conventional  option"  is  any  option  contract 
not  issued,  or  subject  to  issuance,  by  the  Options 
Clearing  Corporation.  NASD  Rule  2'860(b)(2)(N). 

"  NASD  notes  that  the  terms  "conventional"  and 
"OTC"  options  have  identical  meanings  for  the 
purposes  of  this  proposed  rule  change.  Telephone 
conference  among  Gary  Goldsholle,  Office  of 
General  Counsel.  NASD.  Susie  Cho,  Special 
Counsel,  Division.  Commission,  and  Tim  Fox.  Law 
Clerk,  Division.  Commission  on  November  14, 
2002. 

•NASD  Rule  2860(b)(3)fA)(ix}. 

■"NASD  Rule  2860(b)(3)(A)(vii). 

"NASD  Rule  2860(b)(3)(A)(viii). 


options  to  include  all  of  the  qualified 
hedge  strategies,  NASD  believes  that 
covered  stock  positions,  conversions, 
reverse  conversions,  collars,'*^  and  bo.x 
spreads  mav  all  be  effected  with 
conventional  options.  Moreover,  NASD 
believes  that  having  one  set  of  hedge 
strategies  applicable  to  standardized 
and  conventional  options  will  simplify' 
members'  compliance  burdens. 

Second,  the  proposed  nile  change 
increases  the  conventional  equity 
options  position  and  exercise  limits  ffir 
such  qualified  hedge  strategies  tci  fi\e 
times  the  standard  limits   N.\SD 
believes  that  this  change  makes  NASD's 
conventional  equity  options  position 
limits  consistent  with  the  limits  for  OTC 
options  under  the  options  exchange  s 
hedge  exemptions  NASD  s  increased 
conventional  options  position  limits 
also  w-ill  apply  when  not  part  of  a 
standardized  option  hedge  According 
to  NASD,  this  change  avoids  having 
different  conventional  equity  options 
position  and  exercise  limits  apph 
depending  on  whether  a  position  is 
hedged  bv  a  standardized  or 
conventional  option. 

Third,  the  proposed  rule  change 
provides  that  conventional  equity  ^^ 
options  positions  under  the  hedge 
strategies  not  be  aggregated  with  other 
options  positions  similar  to  the  way  that 
positions  under  the  current  equity 
option  hedge  exemption  and  OTC  collar 
aggregation  exemption  are  not 
aggregated  with  other  options  positions. 

NASD  believes  that  rationales 
articulated  by  the  Ctimmission  in  its 
prior  approval  of  similar  rule  c  hanges 
by  the  options  exchanges  apply  equally 
to  the  proposed  rule  change  '  *  It  is 
N.^SD's  view  that  position  and  exercise 
limits  serve  as  a  regulatory  tool 
designed  to  address  potential 
manipulative  schemes  and  adverse 
market  impact  surrounding  the  use  of 
upturns,  ■\ccording  to  NASD,  the 
Commission  has  taken  a  gradual, 
evolutionary  approach  toward 
expansion  of  position  and  exercise 
limits  NASD  believes  that  the 
Commission  has  been  careful  to  balance 
two  competing  concerns  when 
considering  the  appropriate  level  at 
which  to  set  position  and  exercise 
limits.  .According  to  N.-^SD.  the 
Commission  has  recognized  that  the 
limits  must  be  sufficient  to  prevent 
investors  from  disrupting  the  market  in 
the  underlying  securities  At  the  same 
time,  it  is  NASD's  view  that  the 


Commission  has  determined  that  limits 
must  not  be  established  at  levels  that  are 
so  low  as  to  discourage  participaiion  in 
the  options  market  by  institutions  and 
other  investors  with  substantial  hedging 
needs,  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  these 
Commission  policies. 

Under  iht  proposed  rule  change,  the 
standard  position  and  exercise  limits 
will  remain  in  place  for  unhedged 
equity  options  positions.  Once  an 
account  reaches  the  standard  limit, 
positions  identified  as  a  qualified  hedge 
strategy  would  be  subject  to  the 
increased  position  limits,  or  exempted 
from  position  limit  calculations,  as 
appropriate.  The  exemption  would  be 
automatic  (i.e.,  it  will  not  require  pre- 
approval  from  NASD)  to  the  extent  that 
a  member  identifies  that  a  pre-existing 
qualified  strategy  is  in  place  or  is 
employed  from  the  point  that  an 
account's  position  reaches  the  standard 
limit  and  provides  the  required 
supporting  documentation  to  NASD.'* 
The  exemption  would  remain  in  effect 
to  the  extent  that  the  exempted  position 
remains  intact  and  NASD  is  provided 
with  any  required  supporting 
documentation. 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A  of  the  Act,'^  in  general 
and  with  Section  15A(b){6]  of  the  Act,'*' 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest,  NASD  also  believes  that 
the  proposed  rule  change  is  necessary  to 
keep  NASD's  rules  consistent  with 
similar  rules  of  Options  Exchanges 
approved  by  the  Commission. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


'2  NASD  Rule  2860(b)(3)(viii)  currently  provides 
for  a  collar  exemption.  For  purposes  of  clarity  and 
consistency,  NASD  proposes  adopting  the  collar 
exemption  developed  by  the  Options  Exchanges  in 
place  of  its  existing  collar  exemption. 

' '  See  supra  note  4 . 


'*  Under  the  proposed  rule  change,  the  existing 
reporting  procedures  that  ser\'e  to  identify  and 
document  hedged  positions  above  a  certain 
threshold  continue  to  apply.  Paragraph  (b)(5)  of 
NASD  Rule  2860  requires  reporting  to  NASD  of 
aggregate  positions  of  200  more  contracts  of  the  put 
class  and  the  call  class  on  the  same  side  of  the 
market  covering  the  same  underlying  security. 

"15U.S.C.  780-3. 

>»15U.S.C.  7Bo-3(b)(6). 
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I ,.  Self-Regulatory  Orgatuzuttun  's 
"Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
I  )r  received  with  respect  to  the  proposed 
rule  change. 

Ill    D.itr  i.t  I  ttiM  tiveness  of  the 

l'r(ipus«'(l  Kiilf  (  h,nmf  .ind  liming  tnr 
(  oiniiiissHiii   \(  tiuii 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
is  the  Commission  may  designate  up  to 
)0  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
(jublishes  its  reasons  for  so  finding,  or 
li)  as  to  which  the  NASD  consents,  the 
t  iommission  will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Soli(  it.itiiiii  lit  (  iiinnifnls 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
irguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
i.hange  that  are  filed  with  the 
('ommission.  and  all  written 
lommunications  relating  to  the 
proposed  rule  change  between  the 
(Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Ropm.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD. 

All  submissions  should  refer  to  File 
No.  SR-NASD-2002-134  and  should  be 
submitted  by  January  21.  2003. 

Kor  the  C^ommission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  '' 

Margaret  H.  McFarland. 
Deputy  Secretary. 
IFR  l)o(    ()2-:t2921  Filed  12-27-02:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No   34  47076   File  No  SR  NYSE- 
2002  65; 

Self-Regulatory  Organizations;  Notice 
ot  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange.  Inc.  Regarding 
the  Extension  of  the  Pilot  Programs  for 
Mediation  and  Administrative 
Conferences 

ijfi.  fiiil)fi  J.U,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  December 
19.  2002.  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1. 11,  and  III  below,  which  Items 
have  been  prepared  by  the  NYSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  S«'ll-Ri'<;ulaliir\  ( truani/.itiims 
Stati'iiH'Ht  lit  Ihf  Icrms  iil  Substann;  ol 
th»-  Proposfd  Rule  (  harii^f 

The  Exchange  proposes  to  extend  its 
pilot  programs  for  mediation  and 
administrative  conferences  (NYSE  Rules 
638  and  639)  that  expire  on  December 
31.  2002.  The  Exchange  has  separately 
requested  that  the  rules  for  Mediation 
and  Administrative  Conferences,  as 
amended,  ("the  amended  pilots")  be 
adopted  by  way  of  its  filing  SR-NYSE- 
2002-59.  An  extension  of  the  present 
pilots  is  needed  pending  the 
Commission's  action  on  the  amended 
rules. 

!l    Sell   Kfyulatiir\   (  Jryam/.itiiui  s 
Stalcmrn!  iil  ttif  I'lirpdsc  iil    atid 
St.itiitorv   HrtM^  Int.  the  ProptiM'd  Rule 
(  liaiiije 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

On  November  19.  1998.  the 
Commission  approved  a  two-year  pilot 
program  for  mediation  and 
administrative  conferences  in  the 
Exchange's  arbitration  facility. '  On 
December  20,  ^non  the  Commission 
approved  ameiuiuicwts  to  the  two  pilot 
rules  and  granted  a  2-year  extension.* 
The  pilot  mediation  program  is 
intended  to  allow  parties  to  settle  cases 
earlier  with  lower  costs.  The 
administrative  conference  allows 
arbitrators  to  intervene  early  in  the  case 
to  set  deadlines  and  resolve  preliminary 
procedural  issues.  On  November  4, 
2002,  the  Exchange  filed  a  proposal 
with  the  Commission  to  adopt  as 
amended  the  rules  for  mediation  and 
administrative  conferences.^  The 
Exchange  proposes  to  extend  through 
January  31.  2003,  its  pilot  program  for 
mediation  and  administrative 
conferences  (Rules  638  and  639) 
currently  scheduled  to  expire  on 
December  31.  2002.  The  Exchange  has 
separately  proposed  in  SR-NYSE-2002- 
59  to  amend  and  revise  Rules  638 
(Mediation)  and  639  (Administrative 
Conferences).  An  extension  of  the 
present  pilot  is  needed  pending  the 
Commission's  actions  on  its  request. 

While  the  Exchange  believes  it  is 
appropriate  to  replace  the  pilot 
programs  with  the  Rules  proposed  in 
SR-NYSE-2002-59.  to  maintain 
continuity  pending  the  Commission's 
action  an  extension  of  the  pilots  to 
January  31.  2003  is  warranted.  By  this 
filing,  the  Exchange  is  not  seeking  to 
modify  the  present  pilot  programs. 

2.  Statutory  Basis 

The  Exchange  believes  that  proposed 
changes  are  consistent  with  Section 
6(b)(5)  of  the  Act  in  that  they  promote 
just  and  equitable  principles  of  trade  by 
insuring  that  members  and  member 
organizations  and  the  public  have  a  fair 
and  impartial  forum  for  the  resolution  of 
their  disputes. 


>'17CFR2O0.30-3(a)(12). 


'  15  U.S.C  7««(bHl) 
»17CFR240  19t>-4 


>  Sfe  Securities  Exchange  Act  Release  No.  34- 
40695  (November  19.  1998);  63  FR  65834 
(Novemtier  30.  2000).  (SR-NYSE-9&-27) 

«  S«e  Securities  Exchange  Act  Release  No.  34- 
43785  (Oecembor  29.  2000);  66  FR  1710  (January  9, 
2001).  (SR-I^YSE-00-39). 

»  Set-  Securities  Exchai\ge  Act  Release  No.  34- 
47025  (December  18.  2002)  (File  No  SR-NYSE- 
2002-59). 
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B.  Self-Regulatorv  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

111.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule: 
(1)  does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest:  (2)  does  not  impose  any 
significant  burden  on  competition:  and 
(3)  does  not  become  operative  for  30 
days  or  such  shorter  time  as  the 
Commission  may  designate,  the" 
proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act''  and  subparagraph  (f)(6)  of 
Rule  19b-4  thereunder." 

The  Commission  notes  that  under 
Rule  19b-4(f)(6)(iii),  the  proposal  does 
not  become  operative  for  30  days  after 
date  of  its  filing,  or  such  shorter  time  as 
the  Commission  may  designate  if 
consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Exchange  requested  a  waiver  of  this  30- 
day  period  to  extend  the  pilot  programs 
before  they  are  due  to  expire  on 
December  31.  2002.  The  Commission 
believes  that  the  waiver  of  the  30-day 
period  is  consistent  with  the  protection 
of  investors  and  the  public  interest." 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  as 
amended,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Conunission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  aie  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


Commission.  450  Fifth  Street,  NW., 
Washington.  DC:  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2002-65  and  should  be 
submitted  by  January  21.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland. 
Deputy  Secrefarv. 
[FR  Doc.  02-32918  Filed  12-27-02:  8:45  ami 
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» 15  U.S.C.  78s(b)(3)(A). 

'  17CFR  240.19t>-4(0(6). 

"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efTiciency.  competition,  and  capital  formation.  15 
U.S.C.  78c(0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-47084:  File  No  SR-NYSE- 
2002-67] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  inc.  Extending 
the  Pilot  Regarding  Shareholder 
Approval  of  Stock  Option  Plans 
through  February  28,  2003,  or  Such 
Earlier  Date  as  the  NYSE's  Pending 
Rule  Proposal  Requiring  Shareholder 
Approval  of  Equity-Compensation 
Plans  Is  Approved  by  the  Commission 

December  23,  2002 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b— 4  thereunder, ^ 
notice  is  hereby  given  that  on  December 
20,  2002,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 


I    Seli-ReKulaton  Ortanwalior  «■ 
Statement  of  the  1  erms  (if  Substaiu  ^  ul 
the  Proposed  Rule  <  hantje 

The  Exchange  proposes  to  extend 
until  February  28,  2003,  or  such  earlier 
date  as  the  NYSE's  pending  rule 
proposal  requiring  shareholder  approval 
of  equitj'-compensation  plans  ^  is 
approved  by  the  Commission,  the 
effectiveness  of  the  amendments  to 
Sections  312.01.  312.03  and  312.04  of 
the  Exchange's  Listed  Company  Manual 
with  respect  to  the  definition  of  a 

"broadly-based  "  stock  option  plan, 
which  were  approved  by  the 
Conunission  on  a  pilot  basis  (the 

"Pilot")  on  June  4,  1999."  The  Pilot  was 
subsequently  amended  and  extended  on 
March  30,  2001  until  September  30. 
2001,^  The  Pilot  has  since  been 
extended  until  January  11,  2002.''  March 
11,  2002,"  May  13,  2002,«  June  30. 
2002.8  August  31.  2002,10  October  30. 
2002."  and  December  30.  2002  '^ 

II.  Self-Regulaton  ( (rttini/dtiut,  s 
Statement  of  the  PurfiuM  n!    niic 
Statutory  Basis  to!    tfu  i'nrj>tist-<i  Kuie 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 


si7CFR200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4 


'  See  Securities  Exchange  Act  Release  No.  46620 
(October  8.  2002),  67  FR  63486  (October  1 1 .  2002) 
(File  No.  SR-NYSE-2002-46). 

'  See  Securities  Exchange  Act  Release  No.  41479. 
64  FR  31667  (June  11.  1999)  (notice  of  filing  and 
order  granting  accelerated  approval,  on  a  pilot 
basis,  to  File  No.  SR-NYSE-98-32)  ("Original  Pilot 
Approval  Order"). 

^See  Securities  Exchange  Act  Release  No.  44141. 
b6  FR  18334  (April  6.  2001)  (order  granting 
approval,  on  a  pilot  basis,  to  the  File  No  SR- 
NYSE-00-32). 

''See  Securities  Exchange  Act  Release  No.  44886 
(September  28.  2001).  66  FR  51083  (October  5. 
2001)  (notice  of  filing  and  immediate  effectiveness 
of  File  No.  SR-NYSE-2001-37)  ("2001  Extension 
Request"). 

^  See  Securities  Exchange  Act  Release  No.  45275 
(Januar\^  14.  2002),  67  FR  2718  ()anuarv  18.  2002) 
(File  No.  SR-NySE-2002-03). 

'  See  Securities  Exchange  Act  Release  No.  45546 
(March  12,  2002).  67  FR  10272  (March  18.  2002) 
(File  No.  SR-NYSE-2002-14) 

^  See  Securities  Exchange  Act  Release  No.  45918 
(Mav  13,  2002).  67  FR  35174  (Mav  17.  2002)  (File 
No.  'SR-NYSE-2002-18). 

>° See  Securities  Exchange  Act  Release  No.  46143 
dune  28,  2002).  67  FR  35174  (July  5,  2002)  (File  No 
SR-NYSE-2002-22). 

"  See  Securities  Exchange  Act  Release  No.  46437 
(August  29,  2002),  67  FR  57262  (September  9.  2002) 
(File  No.  SR-NYSE-2002-42). 

'2  See  Securities  Exchange  Act  Release  No  46747 
(October  30.  2002).  67  FR  67680  (November  6.  2002) 
(File  No  SR-NYSE-2002-57). 
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forth  in  N-(  tiii^  ^   H.  and  C  below,  of 
the  most  signiticant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organizations 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1   Purpose 

The  Exchange  has  had  the  Pilot  with 
respect  to  the  definition  of  a  "broadly- 
based"  stock  option  plan  since  June  4, 
1999."  On  July  13,  2000,  the  Exchange 
HIpH  ^  proposed  rule  change  seeking  to 

.  \iiii(i  !t ffectiveness  of  the  Pilot 

iiiiii  N.ptember  30,  2003. "»  Fnlli.winq 
i.<  'ipt  iif  comments  from  intt  (••(•   i 
p.iiti.'-,  in.i  the  SEC  ^latf.  wii  i.iiiii.irs  19, 
.'(Ki;    t!i,-  I  Achiinj!*'  .imriulfii  ihf  .'iton 

[■  vt.MlslHll  K.'-iurst  ',.  .,!i..[t.'ll  Ml.-  tflf'' 
V<M1  f\tfli-,l.>ii  fijut'st  to  one  Vf.il  ilHi 
!,i  amt'ini  Shf  tlftliution  of  "bn  i.ni  i  >, 

h.i^.il    imiHr  the  Exchange's  rule. 
\\  hilr  the  2000  Fvtfdsinn  R.'.|uost  was 
niil.'M  onsideratKMi   ih.' i  .  <:iiiiH.ssion 
(•\tfiult;d  the  Pilot  U<  \n'<\  id.-  the 
(  ( iniiiii'jsion  and  the  Lxt  ti.iiit'f  with 
iliiiiMiiHl  time  to  review  mi     .aluate 
:  Miiiin.'ii'  :.'tters.'''nn  M.i'  :.   ^"    "'»01, 
ttu;  i.oiiuui.ssion  approvf-t  'U--  .(tOd 
Extension  Request,  which  amended  and 
extended  the  Pilot,  on  a  pilot  basis  until 
September  30,  2001. '«  The  Exchange's 
2001  Extension  Request  extended  the 
Pilot  until  January  11,  2002  to  provide 
additional  time  to  evaluate  the  issues 
presented  by  the  Pilot. '^  The  Pilot  was 
again  extended  several  times,  most 
recently  until  December  30,  2002,  for 
the  same  reasons.'" 

On  October  7.  2002.  in  connection 
with  the  Exchange's  corporate 
governance  proposals,  the  Exchange 
filed  a  proposal  with  the  Commission 
that  would  require  shareholder  approval 
for  equity-compensation  plans,  making 
it  unnecessary  to  continue  the  Pilot. 
'^hat  proposal  was  published  in  the. 
y  tderal  Register  on  October  1 1 ,  2002. »« 
As  directed  by  the  Commission  staff,  the 
Exchange  is  requesting  an  extension  of 


'  1  See  Original  Pilot  Approval  Order  note  4  supra 

'*S<fe  Securities  Exchange  Act  Release  No  43111 
(August  2.  2000).  65  FR  49046  (August  10.  2000) 
(notice  of  filing  of  File  No.  SR-NYSE-00-32) 
(•■2000  Extension  Request"). 

'^See  Securities  Exchange  Act  Releua  Noa. 
4;):t29  (September  22.  2000).  65  FR  58833  (October 
2.  2000)  (notice  of  filing  and  immediat-j 
effectiveness  of  File  No  SR-NYSE-00-38);  43647 
(November  30.  2000).  65  FR  77407  (December  11. 
2000)  (notice  of  filing  and  immediate  effectiveness 
of  File  No  .SR-NYSE-00-52);  and  44018  (February 
28,  20011.66  FR  13821  (March  7.  2001)  (notice  of 
filing  and  immmiiate  effectiveness  of  File  No.  SR- 
NYSE-2001-04). 

'•Swrnole  5  supra. 

' '  See  note  6  supra. 

<"  See  notes  7  through  12  supra. 

■0  See  note  3  supra. 


th<-  •■(!.•■  'AHness  of  the  J'll^'t  until 
Februdiy  i8,  2003,  or  until  .su<  h  earlier 
date  as  the  Exchange's  proposal  relating 
to  shareholder  approval  of  >■<!  ni\ 
compensation  plans  is  appm^.-.l  !.\  \hv 
Commission. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act.^o  which 
requires,  among  other  things,  that  an 
Exchange  have  rules  designed  t(  i 
prevent  fraudul»"it  in.i  manipulative 
Trt<:  nnH  pr;if  tii.e.s,  (u  prmnotf'  |ust  and 
•  ■t,  ii!,)!!!.    |ir;!ii:iples  of  trarlf.  to  foster 

.,  .piTtti'  !\\   lib!  ■  •  Miniin.itii  Ml  w  ith 
1  icrs(  m^  t'li^.it;'-! !  iii  f.n  iii'.iMiit: 
transactions  in  seen r 1 1 1 •  ^   t n  remove 
iiMppdimfnts  to  and  perttn  t  th>' 
;ni'i  l).lIll^ln  of  a  free  and  op.'n  ninrket 
and  a  national  market --\-t'' in  mi    in 
general,  to  protect  invebtuii  aad  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self- Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

Ill   Date  of  FfTe«tivpnes.s  ofthe 
ProfMis^d  Rule  (  hanije  and  Inning  tor 
CommLssion    \(  tion 

Because  the  proposed  rule  change:  (1) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  the  proposed  rule  change  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  2'  and  Rule  19b- 
4(f)(6) "  thereunder. 

A  proposed  rule  change  filed  under 
Rule  19b-^(f)(6)^'  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However,  pursuant  to 
Rule  19b-4(f)(6)(iii).'''  the  Commission 
may  designate  a  shorter  time  if  such 


"15U.S.C.  78fn>)(5). 

"  15  U.S.C  78s(b)(3)(A). 

"  17  CFR  240.196-4(0(6). 

"Id. 

"  17  CFR  240  19b-4(f)(6)(lii). 


,11  tiMii  IV  .  i.iisisi.'iit  vMth  the  protection 
uf  invu.storb  and  public  interest.  The 
Exchange  seeks  to  h.i\ .  the  proposed 
rii!''  •  h,uu;f  !»'t  miit'  nprr.ifivp  on  or 
ti.'t.'n- I  ifi  »'nihiT   ill   .'(Hij    in  order  to 
allow  the  I'llot  to  (  niitinu''  m  efffM:t  on 
an  uninterrupted  ba.'iis   In  addition, 
under  Rule  19f>-4(f)(6)(iii).  the 
Ex{  haiii:''  1-  r>''iuired  to  provide  the 
Cominissiiiii  VMth  written  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the 
filing  date  or  su(  h  shorter  time  as 
designated  bv  the  Commission  Th'> 
Commission  ha.s  waived  the  five-day 
pre  iidtii  e  re<}uirement  for  this  proposed 
riilf  (  haiit;*'    In  additinn.  for  the  reasons 
(iis<  iissfd  heiov\    the  ( ionimission  has 
also  waived  the  thirty  dav  operative 
date  requirement  for  thiv  proposed  rule 

change. 

The  Clominissinn   (    .iivistent  with  the 
protection  "f  inv^-turv  .md  the  public: 
interest,  h.is  dftermined  to  make  the 
proposed  rule  (  haiige  whu  h  will 
extend  the  Pilot  through  Fehruarv  28, 
2003,  or  sue  h  earlier  date  as  the  NYSE's 
pending!  rule  proposal  requiring 
^h,^r^'tl'll^i.'r  approval  of  equity- 
,  (I  flip.' II  V.I  thin  plans  ■=*  is  appmv.'d  li\ 
th.-  I  J  .11  Hills'- ion.  become  operativ  >•  i  iii 
!).•<  .'inber  30.  2002.  The  Commission 
iiiii.v  tb.it  unless  the  I'ilnt  is  extended, 
t:,.   i';,  >!  'A  iji  Mxpiri'  .Old  the  provisions 
(I*  s.M  Imiis    n.:  111.  :<!,::  (M    and    <  !  J  l»4 
ol  the  LxLhan^e  s  Listed  (.(iinpduv 
Manual  that  were  iniended  in  the  Pilot 
will  revert  to  those  in  effect  prior  to 
June  4,  1999.  The  Commission  lielieves 
that  such  a  result  could  lead  to 
confusion. 

The  Commission  recognizes  tti.ii  the 
Pilot  has  generated  many  comment 
letters  from  commenters  that  do  not 
support  the  NYSE's  definition  of 
"broadly-based"  stock  option  plans 
under  the  Pilot. ^^  The  CoininisMon  also 
notes  that  many  (    iiiiiit  iit>is  were 
critical  of  the  NVSF  s  exi:.ting  rules  on 
broadly-based  plcms  prior  to  the 
adoption  of  the  original  Pilot.  As  noted 
above,  if  the  Pilot  is  not  extended,  the 
rules  prior  to  the  Pilot  will  go  into 
effect.  The  proposed  rule  change  merely 
extends  the  duration  of  the  Pilot  for 
only  a  short  ;  .  ;,     i     t  tin^e  and  does  not 
deal  with  tli.'  sutistaiitne  issues 
presented  b\  ttie  Pilot  itself. 

The  Commission  notes  that  once  the 
Exchange's  proposed  nile  change 
relating  t.  >  vh.irehnidir  approval  of 
equity  (  nnipensatiiin  plans  has  been 
.ippnat'd  b\  tlie  (  .ominission.  those 
appriive<i  rules  will  supen  ede  this  Pilot 
t>ecause  the  concept  of    broadly-based  " 


"See  note  3  supra 

»•  See  Original  Pilot  Approval  Order,  note  4 
supra. 
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stock  option  plans  will  no  longer  be 
retained  in  the  Exchange  s  shareholder 
approval  rules. 

Based  on  these  reasons,  the 
Commissitm  has  determined  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  that  the 
proposed  rule  change,  which  will 
extend  the  Pilot  through  February  28. 
2003.  or  such  earlier  date  as  the  NYSE's 
pending  rule  proposal  requiring 
shareholder  approval  of  equity- 
compensation  plans  is  approved  by  the 
Commission,  become  operative  on 
December  30.  2002.^"  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  till  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization 
All  submissions  should  refer  to  the  File 
No.  SR-NYSE-2002-67  and  should  be 
submitted  by  January  21 .  2003 


"For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  notes  that  it 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authorit\  ^'^ 

.Margaret  H.  McFarland, 

Deputy  Secretary. 

JFR  Doc.  02-32922  Filed  12-27-02;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3473] 
State  of  Alaska;  Amendment  #1 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  .^gency.  the  above- 
numbered  declaration  is  hereby 
amended  to  reopen  the  incident  period 
for  this  disaster  due  to  additional 
flooding 

All  other  information  remains  the 
same,  i  e  .  the  deadline  for  filing 
applications  for  economic  injury  is 
September  4.  2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  23.  2002. 

,\llan  I  Hoberman. 

.Acting  Associate  Administrator  for  Disaster 
.Assistance. 

(FR  Dor  02-,32931  Filed  12-27-02;  8:45  am) 

BILUNG  CODE  802S-41-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3467] 

State  of  Ohio:  Amendment  #2 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  .Agency,  dated  December 

20.  2002.  the  above  numbered 
declaration  is  hereby  amended  to 
include  ,^shland,  .Auglaize.  Coshocton, 
Franklin,  Henrv.  Huron,  Lorain, 
Medina,  Sandusky,  Union,  Wayne,  and 
Wood  Counties  in  the  State  of  Ohio  as 
a  disaster  area  due  to  damages  caused 
by  severe  storms  and  tornadoes 
occurring  on  November  10.  2002. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  Champaign,  Darke,  Delaware, 
Erie.  Fairfield,  Fulton,  Guernsey. 
Holmes.  Knox.  Licking.  Logan,  Madison, 
Marion,  Muskingum,  Pickaway, 
Richland,  Shelby.  Tuscarawas,  and 
Williams  Counties  in  the  State  of  Ohio 
may  be  filed  until  the  specified  date  at 
the  previously  designated  location.  All 
other  counties  contiguous  to  the  above 
named  primary  counties  have  been 
previously  declared. 


"  17  CFR  200.30-3(a)(12). 


Ail  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
January  17,  2003,  and  for  economic 
injury  the  deadline  iS  August  18,  2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated  December  23,  2002. 
Hpri)prl  1    Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  02-32932  Filed  12-27-02;  8:45  ami 
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OFFICE  OF  THE  UNTTED  STATES 
TRADE  REPRESENTATIVE 

Identification  of  Countries  Under 
Section  182  of  the  Trade  Act  of  1974 
Request  for  Public  Comment 

agency:  Offn  t  .  '.  :'u^-  I  nited  States 
Trade  Kt-}-re.serita;:\  »- 
ACTION:  Request  for  written  submissions 
from  the  public. 

summary:  Section  182  of  the  Trade  Act 
c!  .^"4    T:ade  Act)  (19  U.S.C  2242), 
requires  the  United  States  Trade 
Representatives  (USTR)  to  identify 
countries  that  deny  adequate  and 
effective  protection  of  intellectual 
property  rights  or  deny  fair  and 
equitable  market  access  to  U.S.  persons 
who  rely  on  intellectual  property 
protection.  (Section  182  is  corrunonly 
referred  to  as  the  "Special  301" 
provisions  in  the  trade  act.)  In  addition, 
the  USTR  is  required  to  determine 
which  of  these  countries  should  be 
identified  as  Priority  Foreign  Coontries. 
Acts,  policies  or  practices  which  are 
basis  of  a  country's  identification  as  a 
priority  foreign  country  are  normally  the 
subject  of  an  investigation  under  the 
Section  301  provisions  of  the  trade  act 
Section  182  of  ttie  Trade  Act  contains  a 
special  rule  for  the  identification  of 
actions  by  Canada  affecting  United 
States  cultural  industries. 

USTR  requests  written  submissions 
from  the  public  concerning  foreign 
countries'  acts,  policies,  and  practices 
that  are  relevant  to  the  decision  whether 
particular  trading  partners  should  be 
identified  under  Section  182  of  the 
Trade  Act. 

DATES:  Submissions  must  be  received  on 
or  before  12  noon  on  Friday.  February 
14.  2003. 

ADDRESSES:  fr0061@ustr.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Kira 
Alvarez,  Director  for  Intellectual 
Property  (202)  395-6864,  Office  of  the 
United  States  Trade  Representative; 
Victoria  Espinel  or  Danial  Mullaney, 
Assistant  General  Counsels  (202)  395- 


7'HiH4 
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7305.  Office  of  the  United  Stales  Trade 

Rt'pr  t'si'Mt.it  \\  '■ 

SUPPLEMENTARY  INFORMATION:  PuTSUant 

to  Section  182  of  the  Trade  Act.  the 
USTR  must  identify  those  countries  that 
deny  adequate  and  effective  protection 
of  intellectual  property  rights  or  deny 
fair  and  equitable  market  access  to  U.S. 
persons  who  rely  on  intellectual 
property  protection.  Those  countries 
that  have  the  most  onerous  or  egregious 
acts,  policies,  or  practices  and  whose 
acts,  policies  or  practices  have  the 
greatest  adverse  impact  (actual  or 
potential)  on  relevant  U.S.  products  are 
to  be  identified  as  Priority  Foreign 
Countries.  Acts,  policies  or  practices 
that  are  the  basis  of  a  country's 
designation  as  a  Priority  Foreign 
Country  are  normally  the  subject  of  an 
mvestigation  under  the  Section  301 
provisions  of  the  Trade  Act. 

USTR  may  not  identify  a  country  as 
a  Priority  Foreign  Country  if  it  is 
entering  into  good  faith  negotiations,  or 
making  significant  progress  in  bilateral 
or  multilateral  negotiations,  to  provide 
adequate  and  effective  protection  of 
intellectual  property  rights. 

In  identifying  countries  that  deny 
adequate  and  effective  protection  of 
intellectual  property  rights  in  2002. 
USTR  will  continue  to  pay  special 
attention  to  other  countries'  efforts  to 
reduce  piracy  of  optional  media  (music 
CDs.  video  CDs.  CD-ROMs,  and  DVDs) 
and  prevent  unauthorized  government 
use  of  computer  software.  USTR  will 
also  focus  on  countries'  compliance 
with  their  TRIPS  obligations,  which 
came  due  on  January  1.  2000. 

Section  182  contains  a  special  rule 
regarding  actions  of  Canada  affecting 
United  States  cultural  industries.  The 
USTR  is  obligated  to  identify  any  act. 
policy  or  practice  of  Canada  which 
affects  cultural  industries,  is  adopted  or 
expanded  after  December  17.  1992.  and" 
is  actionable  under  Article  2106  of  the 
North  American  Free  Trade  Agreement 
(NAFTA).  Any  such  act.  policy  or 
practice  so  identified  shall  be  treated 
the  same  as  an  act.  policy  or  practice 
which  was  the  basis  for  a  country's 
identification  as  a  Priority  Foreign 
Country  under  section  182(aj(2)  of  the 
Trade  Act.  unless  the  United  States  has 
already  taken  action  pursuant  to  Article 
2106  of  the  NAFTA. 

USTR  must  make  the  above- 
referenced  identifications  within  30 
days  after  publication  of  the  National 
Trade  Estimate  (NTE)  report,  i.e.,  no 
later  than  April  30.  2003. 

K»M|iiiri'int'iit  t(ir  (  (iinments 

Ljumiufnis  shoiiul  iiu.iude  a 
description  of  the  problems  experienced 
and  the  effect  of  the  acts,  policies  and 


practices  on  U.S.  industry.  Comments 
should  be  as  detailed  as  possible  and 
should  provide  all  necessary 
information  for  assessing  the  effect  of 
the  acts,  policies  and  practices.  Any 
comments  that  include  quantitative  loss 
claims  should  be  accompanied  by  the 
methodology  used  in  calculating  such 
estimated  losses.  Comments  must  be  in 
English  and  provided  in  twenty  copies. 
A  submitter  requesting  that  information 
contained  in  a  comments  be  treated  as 
confidential  business  information  must 
certify  that  such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitter.  Confidential  business 
information  must  be  clearly  market 
"business  confidential"  in  a  contrasting 
color  ink  at  the  top  of  each  page  of  each 
copy.  A  non-confidential  version  of  the 
comment  must  also  be  provided. 

All  comments  should  be  sent  to  Sybia 
Harrison.  Staff  Assistant  to  the  section 
301  committee,  at  fr0061@ustr.gov.  and 
must  be  received  no  later  than  12  noon 
on  Friday.  February  14.  2003. 

Publu   ln>f)»'«ti(in  iit  Submissions 

Within  one  business  day  of  receipt, 
non-confidential  submissions  will  be 
placed  in  a  public  file,  open  for 
inspection  at  the  USTR  reading  room. 
Office  of  the  United  States  Trade 
Representative.  Annex  Building.  1724  F 
Street.  NW..  Room  1.  Washington.  DC. 
An  appointment  to  review  the  file  may 
be  made  by  calling  Tecola  Plowden. 
(202)  395-6186.  The  USTR  reading 
room  is  open  to  the  public  from  10  a.m. 
to  12  noon  and  from  1  p.m.  to  4  p.m.. 
Monday  through  Friday. 

Claude  Burcky, 

Acting  Assistant  USTR  for  Services, 

Investment  and  Intellectual  Property. 

|FR  Dor  02-3295,5  Filed  12-27-02;  8:45  ami 

BtLLING  COOC  31 90-01 -M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  a  Waiver  of  Compliance 

In  accordance  with  Title  49.  Code  of 
Federal  Regulations  (CFR).  Sections 
211.9  and  211.41.  notice  is  hereby  given 
that  the  Federal  Railroad 
Administration  (FRA)  has  received  a 
request  for  a  waiver  of  compliance  with 
certain  requirements  of  Federal  railroad 
safety  regulations.  The  individual 
petitions  are  described  below,  including 
the  party  seeking  relief,  the  regulatory 
provisions  involved,  the  nature  of  the 
relief  being  requested  and  the 
petitioner's  arguments  in  favor  of  relief. 


AtlantK  *c  Western  Railway.  L.P. 

(L)()<  k.el  Nmiil.fi  t-KA -^OU-- 13808) 

Atlantic  &  Western  Railway.  LP., 
(hereafter  "ATW ')  is  a  short  line 
railroad  manapf*fl  bv  Rail  Management 
Corporation  oiHiituif^  over 
approximately  10  miles  of  track  in  the 
vicinity  of  Sanford.  North  Carolina.  The 
railroad  operates  with  five  (5)  full-time 
employees  and  handles  approximately 
1500  cars  per  vear  A  two-person 
switching  creu  ,%    rlks  five  days  a  week. 
Monday  through  1  riday.  8  a.m.  to  5  p.m. 
The  railroad  interchanges  with  CSX 
Transportation  at  Sanford,  North 
Carolina  and  with  the  Norfolk  Southern 
Corporation  at  l  imuiock.  North 

Carolina. 

ATW  seeks  to  petition  the  Federal 
Railroad  A.lnDuiMration  (FRA)  for  a 
waiver  from  itic  n-quirements  of  Federal 
regulations  on  behalf  of  Kinder  Morgan, 
a  shi|  ('•  t  !  ■!  ated  on  the  ATW  line. 
ATU  i'ljMiNns  to  allow  kiad»'r  Morgan 
the  use  of  its  trackage  to  conduct  "trans- 
loading"  switching  operations  near 
Cumnock,  JMorth  Carolina.  The 
operation  would  entail  movements  from 
the  Kinder  Morgan  facility,  at 
approximately  mile  post  126.5.  onto 
ATW  trackage  for  a  distance  of 
approximately  .25  miles  each  way  by 
Kinder  Morgan  employees.  The 
proposed  operational  limits  would  be 
controlled  by  Kinder  Morgan  and 
protected  by  the  placement  of  stop  signs 
and  derails  at  each  end  of  the  limits. 
The  method  of  operation  on  this  section 
of  track  is  yard  limits  (restricted  speed 
not  to  exceed  10  mph).  ATW  crews 
would  be  required  to  stop  at  the  stop 
sign  and  request  permission  from 
Kinder  Morgan  to  proceed  through  the 
limits.  ATW  indicates  it  would  use  this 
track  approximately  once  per  day  for 
interchange  purposes  with  Norfolk 
Southern  Corporation.  Kinder  Morgan 
plans  to  work  two  shifts  per  day.  seven 
(lays  per  week,  at  its  facility  using  ATW 
trackage  occasionally. 

ATW  believes  that  relief  from 
applicable  Federal  regulations  will 
make  the  operations  economically 
feasible  for  Kinder  Morgan  and  more 
manageable  for  ATW's  limited  staff. 
ATW  further  believes  that,  because  of  its 
low  volume  of  traffic  and  its  low 
operating  speed  (10  mph).  granting  the 
waiver  request  will  not  jeopardize  the 
safety  of  its  employees  or  those  of 
Kinder  Morgan. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
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hearing  li  an\  interested  party  (h\sires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  cnmmenf  period  and 
specif}'  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  FRA-2002- 
13808)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facility.  Room  PL-401 
(Plaza  Level),  400  Seventh  Street.  SW.. 
Washington.  DC  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  hv  FRA  before  final  action  is 
taken.  Comment.s  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. -5  p.m.)  at  the 
above  facility. 

Issued  in  Washington  DC  on  December  23, 
2002. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development 

[FR  Doc.  02-32945  Filed  12-27-02;  8:45  am) 


BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

hi  accordance  with  Fart  21 1  oi  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  nf  relief 

Locomotive  and  Tower  Preservation, 
Ltd 

[Docket  Number  FRA-2002-138101 

The  Locomotive  and  Tower 
Preservation.  Ltd.  seeks  a  waiver  of 
compliance,  number  FRA-2002-13810 
with  the  Inspection  and  Maintenance 
Standards  for  Steam  Locomotives.  49 
CFR  Part  230,  published  November  17. 
1999.  Section  230.3(c)(1)  of  the 
standards  requires  steam  locomotives 
having  flue  tubes  replaced  after 
September  25.  1995.  must  request  a 
Special  Consideration  to  come  under 
the  new  requirements  by  January  18, 
2001.  or  have  a  1,472-service-day 
inspection  (49  CFR  230.17)  performed 


prior  to  being  allowed  to  operate  under 
the  requirements.  The  Locomotive  and 
Tower  Preservation.  Ltd.  seeks  an 
extension  of  time  beyond  January  18. 
2001.  to  file  for  a  Special  Consideration 
for  Soo  Line  steam  locomotive  number 
2719.  which  had  the  flue  tubes  replaced 
and  was  returned  to  service  Julv  28, 
1998. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specif)'  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identif>'  the 
appropriate  docket  number  [e.g..  Waiver 
Petition  Docket  Number  FRA-2002- 
13810)  and  must  be  submitted  to  the 
Docket  Clerk.  DOT  Central  Docket 
Management  Facility.  700  4th  Street. 
SW..  Room  PL-401  (Plaza  Level). 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. -5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
h  ttp  J/dms.dot.gov. 

Issued  in  Washington.  DC  on  December  23. 
2002, 

Grady  C.  Cothen.  jr.. 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

rPR  Dot    n2-.T2?14.T  Filed  12-27-02;  8:45  am) 

BILLING  CODE   491O-O6-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waner  of  compliance 
with  certain  requirements  of  its  safety 
standards  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 


requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Montana  Rail  Link   Im 

[Docket  Number  FRA-2002-13967| 

Montana  Rail  Link,  Inc.  (MRL)  seeks 
a  waiver  of  compliance  from  the 
provisions  of  the  Track  Safety 
Standards,  49  CFR  Section  213.121(b), 
regarding  cracked  or  broken  joint  bars  in 
Classes  3  through  5  track. 

The  MRL  is  petitioning  for  a  waiver 
which  would  provide  relief  firom  cracks 
which  can  develop  between  the 
outermost  bolt  holes  of  a  specified  six- 
hole  skirted  joint  bar  in  use  on  115- 
pound  rail.  "The  petitioner  states  that  the 
cracks  develop  from  spike  notches  on 
the  skirted  portion  of  the  bar  and  in 
some  cases  penetrate  the  entire  bar, 
producing  a  complete  end  failure. 

The  petitioner  states  that  these  six- 
hole  bars  which  develop  cracks  between 
the  outermost  bolt  holes  are  comparable 
in  strength  and  stability  to  their 
conventional  115-pound,  four-hole 
unskirted  joint  bars  and  present  no 
additional  safety  hazards.  The  trackage 
subject  to  this  waiver  consists  of 
approximately  20  miles  of  MRL  main 
line  between  Billings  and  Laurel. 
Montana  and  between  Helena  and 
Tobin,  Montana.  Trackage  and  joint  bars 
were  formerly  Burlington  Northern 
(BNSF)  trackage  prior  to  MRL 
purchasing  the  property  in  1987.  MRL 
submits  that  the  bars  are  ver\'  similar  or 
exactly  the  same  as  the  BNSF  in  their 
waiver  under  Docket  Number  FRA- 
2001-10653.  BNSF  has  submitted 
laboratorx"  test  results  to  support  their 
request  for  a  waiver. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communication  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  2002-13967) 
and  must  be  submitted  to  the  Docket 
Clerk.  DOT  Docket  Management 
Facility.  Room  PL-401  (Plaza  Level). 
400  7th  Street.  SW.  Washington.  DC 
20590.  Communications  received  within 
45  days  of  the  date  of  this  notice  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 


'ItiHt. 
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available  for  examination  during  regular 
business  hours  (9  a.m. -5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at  http:/ 
/  dms.dot.gov. 

Issued  in  Washington,  DC  on  December  23, 
2002. 

( .rady  C.  Colhen,  |r.. 

Deputy  Asswiate  Administrator,  for  Safety 
Standards  and  Program  Development. 
|KR  Doc  02-32942  Filed  12-27-02;  8:45  am] 

BtLLINO  COOe  4S10-0»-P 


DEPARTMENT  OF  TRANSPORTATION 

;DockPtS<i    FHA    ^'00.'    n  rtO<^ 

Notice  of  Public  Hearing,  the  North 
Counfv  Transit  District 

AGENCY:  Federal  Railroad 
Administration. 
ACTION:  Correction. 

summary:  In  notice  document  FRA- 
2002-1 1809.  Federal  Register  Vol.  67, 
No.  235  on  page  72718  in  the  issue  of 
Friday,  December  6.  2002.  make  the 
following  correction; 

The  date  previously  published  in  the 
Federal  Register  for  the  North  County 
Transit  District  (NCTD).  public  hearing 
in  (3ceanside,  California  is  [anuary  23. 
2002.  On  page  72718.  second  column  in 
the  fourth  paragraph,  the  date  of  the 
public  hearing  should  read  January  23. 
2003. 

Issued  in  Washington.  DC  on  December  23. 
2002. 

Grady  C.  Cothen.  |r.. 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Progrtim  Development. 
|FR  Do<    02-32941  Filed  12-27-02;  8;45  am] 
BILUNO  COOC  4910-(»-l> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Notice  of  Safety  Advisory 

agency;  Federal  Railroad 
Administration  (FRA).  IX)T. 
ACTION:  Notice  of  safety  advisory. 

SUMMARY:  FRA  is  issuing  Safety 

1     ,   ry  2002-03  addressing  potential 
I  .nastriiphic  failure  of  100-ton  truck 
bolsters  manufactured  by  National 
Castings  of  Sahagun,  Mexico,  with 
Association  of  American  Railroads' 
(AAR)  Identification  #B-2410  and 
National  Pattern  #52122  used  in  286.000 
piiund  gross  rail  '<  ii-l  fi''ii;ht  .  ,irs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Newman.  Motive  Power  and 


Equipment  Division  Staff  Director. 
Office  of  Safety  Assurance  and 
Compliance  RRS-14.  FRA.  1120 
Vermont  Avenue  NW..  Mail  Stop  25. 
Washington.  DC.  20590  (telephone  202- 
493-6241)  or  Thomas  Herrmann,  Office 
of  Chief  Counsel.  FRA.  1120  Vermont 
Avenue.  SW..  Washington.  DC  20590. 
(telephone  (202)  493-6036). 
SUPPLEMENTARY  INFORMATION:  Six  recent 
(lera  .!!.>:  i;^  iiAi   i). .  ii  reported  by  the 
AAR  which  are  attributed  to  the  failure 
of  truck  bolsters  manufactured  by 
National  Castings  of  Mexico  with  AAR 
ID  #B-2410  and  National  Pattern 
#52122  used  in  286.000  pound  gross  rail 
load  freight  cars.  All  of  the  failed 
bolsters  were  in  Barber  S-2-HD  trucks 
on  286.000  pound  gross  rail  load  freight 
cars.  Most  of  the  bolsters  had  evidence 
of  welded  repair  during  their 
manufacture  Full  details  are  not  yet 
available  on  all  of  the  failures;  however, 
preliminary  investigation  indicates  that 
one  failure  was  caused  by  an  inclusion 
and  the  others  were  surface  initiated. 
The  incident  that  is  best  documented 
indicates  that  the  failure  occurred 
inboard  of  the  truck  side  frame  between 
the  side  bearing  cage  mounting  pad  and 
the  inside  gibs,  initiating  from  the 
underside  of  the  bolster.  This  was  a 
catastrophic  failure  resulting  in  a  clean 
break  between  the  pieces.  The  other 
known  failures  appear  to  be  similar  in 
nature. 

Information  gathered  by  AAR 
indicates  that  there  were  29.673  suspect 
bolsters  produced  between  January  1995 
and  May  1999.  Most  of  these  were 
shipped  to  car  builders  and  have  since 
been  placed  into  revenue  service.  AAR 
has  been  actively  engaged  in  producing 
a  list  showing  where  each  of  the  bolsters 
were  installed.  Approximately  13.000- 
15.000  cars  may  ultimately  be  affected 
including  double  stack,  hopper,  and 
tank  cars  as  well  as  other  types  of  cars. 
AAR  has  issued  a  maintenance  advisory 
(MA-81)  and  two  early  warning  letters 
(EW-5191  and  EW-5191-S1)  which 
identify  some  of  the  series  of  cars  which 
may  be  equipped  with  the  involved 
bolsters.  Currently.  AAR  has  identified 
approximately  348  tank  cars  in  its  early 
warning  letters  which  may  be  affected. 
AAR  is  continuing  its  efforts  to  identify 
any  car  potentially  equipprri  with  these 
bolsters. 

AAR  also  issued  a  second  supplement 
to  the  initial  early  warning  letter  (EW- 
5191-S2)  that  reports  progress  toward 
the  identification  of  a  cost-effective  x- 
ray  technique  to  allow  safe  bolsters  to 
remain  in  service  while  insunat;  tii.ii 
any  defective  bolsters  are  rwnnAtd  ti    mi 
the  freight  car  fleet.  The  supph'in.  :i' 
endorses  segregation  of  those  removed 


bolsters  which  have  no  obvious  delects 
pending  possible  issuance  of 
instructions  for  requalification.  The 
supplement  further  requests  notification 
to  eec@aar.com  if  a  cracked  or  broken 
National  Pattern  #52122  bolster  is 
found 

Action  Kfcummended  by  1-R.\ 

•  FRA  recommends  that  all  railroads 
and  car  repair  shops  diligently  adhere  to 
the  instructions  provided  in  AAR's 
maintenance  advisory  MA-81  and  early 
warning  letters  EW-5191.  EW-5191-S1. 
and  EW-5191-S2.  AAR  has  specifically 
identified  the  following  cars  in  the 
above  noted  advisory  and  letters  as 
being  potentially  equipped  with  the 
involved  bolster; 


Car  numbers  from 
MA-81 


Tank  car  numt)ers  from 

EW-5191  and  EW- 

5191-51 


AGPX  98000-98099 
CSXT  487700- 

487999 
MHFX  5600-5799 
TFM  60000-60299 
TR  527800-528099 
UP  28000-28639  ..  . 
WEPX  2375-2624 
WE  PX  2875-3024 


NATX  33500-33531 
NATX  33533-33535 

NATX  33538 
NATX  33544 
NATX  33549-33552 
NATX  33554-33557 
NATX  33559-33560 
NATX  33562 
ECUX  259000-259129 
ECUX  281000-381082 
ECUX  281084-281086 
ECUX  281088-281093 
ECUX  281095-281097 
ECUX  281 100-281 108 
UTLX  662506-662565 
UTLX  662795-662800 


•  FRA  also  recommends  that  the 
bolsters  on  the  above  identified  cars  be 
inspected  as  thoroughly  as  possible  by 
visual  or  other  means  and/or  removed 
from  service  as  prescribed  in  AAR's 
maintenance  advisory  and  early 
warning  letters.  Proper  precautions 
must  be  taken  to  protect  the  safety  of  the 
employees  making  the  inspections, 
including  proper  blue  signal  protection 
in  accordance  with  existing  Federal 
regulations  contained  at  49  CFK  [  ir' 
218. 

•  FRA  further  recommends  that  all 
railroads  and  car  shops  remain  alert  for 
the  issuance  of  future  AAR  early 
warning  letters  and/or  FRA  Safety 
Advisories  which  may  contain  a  listing 
of  additional  cars  potentially  equipped 
with  the  involved  bolster  and 

-instructions  Tr  th.  liandling  of  such 
cars 

FRA  iii.i\  111.  idify  Safety  Advisory 
2002-03.  issue  .idditmn.i!  s,if''tv 
advisories,  or  {dka  ulhvi  .ij-pi   [iriatc 
action  necessary  to  ensurt'  thf  highest 
level  of  safety  on  the  N'.itiMn  s  r,idrn,)ds 
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Issued  in  Washington.  DC  on  December  24, 
2002. 

George  A.  Gavalid 
Associate  Administrator  for  Safety. 
[PR  Doc.  02-32940  Filed  12-26-02;  9:15  am) 

BILUNG  COOE  491(M)6-P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Voluntary  Intermodal  Sealift 
Agreement  (VISAyJoInt  Planning 
Advisory  Group  (JPAG) 

AGENCY;  Maritime  Administration,  DOT. 
ACTION;  .Svnnpsi.s  of  December  9-1 1 . 
-:UU-:  meeting  with  VISA  participants. 

The  VISA  program  requires  that  a 
notice  of  the  time,  place,  and  nature  of 
each  [P.AC!  iiieeting  be  publishpd  in  the 
Federal  Register  Tiu>  [program  also 
requires  that  a  list  of  VISA  participants 
he  perindicaiiv  published  in  the  Federal 
Register  The  full  text  of  the  VISA 
prugrditi   iiK  lading  these  requirements, 
is  publi-hed  11!  66  FR  10938-10947, 
dated  February  20,  2001. 

On  December  9-11,  2002,  the 
Maritime  Administration  (MARAD)  and 
the  U.S.  Transportation  Command 
(USTRANSCOM)  co-hosted  a  meeting  of 
the  VISA  JPAG  at  USTRANSCOM,  Scott 
Air  Force  Base,  Illinois. 

In  order  to  exercise  procedures  for  an 
operational  JPAG  meeting,  attendance 
was  by  invitation  only,  and  attendees 
were  requested  to  provide  government - 
issued  security  clearances  prior  to 
attending  the  meeting. 

Of  the  52  U.S. -flag  carrier  corporate 
participants  enrolled  in  the  VISA 
program  at  the  time  of  the  meeting.  22 
companies  participated  in  the  meeting. 
In  addition,  representatives  from  the 
Maritime  Administration  (MARAD),  the 
Department  of  Defense,  and  maritime 
labor  attended  the  meeting. 

LtGen  Gar\  Hughey,  the 
USTRANSCOM  Deputy  Commander, 
opened  the  meeting  with  a  welcome  to 
all  attendees.  He  was  followed  by  James 
E.  Caponiti.  Associate  Administrator  for 
National  Security,  Maritime 
Administration,  and  Mr.  Daniel  F. 
McMillin,  Deputy  Director,  Plans  and 
Policy  Directorate  (TCJ5), 
USTRANSCOM,  who  provided 
participants  with  an  over\'iew  of 
expected  outcomes.  The  JPAG  meeting 
included  briefings  on;  (1)  VISA 
activation  and  deactivation  processes; 
(2)  the  DOD  contingency  contracting 
process;  (3)  force  protection  issues;  (4) 
merchant  mariner  issues;  and  (5) 
ammunition  shipments 

In  addition  to  the  briefings,  there  were 
two  JPAG  exercises.  The  first  exercise 


focused  on  the  sealift  contracting 
process.  The  second  was  a  mariner 
exercise  to  address  how  to  maximize 
mariner  availability  in  the  event  of  a 
contingency. 

As  of  September  30,  2002.  the 
following  commercial  U.S. -flag  vessel 
operators  were  enrolled  in  the  VISA 
program  with  MARAD:  America  Cargo 
Transport.  Inc.;  American  Automar, 
Inc.;  American  International  Car  Carrier, 
inc.;  American  President  Lines.  Ltd.; 
American  Roll-On  Roll-Off  Carrier.  LLC 
American  Ship  Management,  L.L.C.;  Bay 
Towing  Corporation;  Beye!  Brothers 
Inc.;  Central  Gulf  Lines,  Inc.;  Coastal 
Transportation.  Int ,.  Columbia  Coastal 
Transport.  LLC;  Crowley  Liner  Services, 
Inc.;  Crowley  Marine  Services,  Inc.;  CSX 
Lines,  LLC;  Delta  Towing;  E-Ships,  Inc.; 
Farrell  Lines  Incorporated;  First 
American  Bulk  Carrier  Corp.;  First 
Ocean  Bulik  (>arrier-I,  LLC;  First  Ocean 
Bulk  C;arner-II.  LLC;  First  Ocean  Bulk 
Carrier-Ill.  LLC;  Foss  Maritime 
Company;  Liberty  Shipping  Group 
Limited  Partnership;  Lockwood 
Brothers.  Inc..  Lykes  Lines  Limited. 
LLC;  Lynden  Incorporated;  Maersk  Line. 
Limited:  Matson  Navigation  Company. 
Inc.;  May  bank  Navigation  Company, 
LLC;  McAllister  Towing  and 
Transportation  Co.,  Inc.;  Moby  Marine 
Corporation;  Odyssea  Shipping  Line 
LLC:  OSG  Car  Carriers.  Inc.;  Patriot 
Shipping,  LLC;  RR  &  VO  L.L.C.; 
Resolve  Towing  &  Salvage,  Inc.;  Samson 
Tug  &  Barge  Company.  Inc.;  Sea  Star 
Line.  LLC;  SeaTac  Marine  Services, 
LLC;  Sealift  Inc.;  Signet  Maritime 
Corporation;  STEA  Corporation; 
Superior  Marine  Services,  Inc.;  TECO 
Ocean  Shipping;  Totem  Ocean  Trailer 
Express,  Inc.;  Trailer  Bridge,  Inc.; 
TransAtlantic  Lines  LLC;  Troika 
International,  Ltd.;  U.-S.  Ship 
Management.  Inc.;  Van  Ommeren 
Shipping  (USA)  LLC;  Waterman 
Steamship  Corporation;  and  Weeks 
Marine,  Inc. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Taxior  t.   ]i>ne>  II,  Director,  Office  of 
Sealift  Support.  (202)  366-2323. 

By  Order  of  the  Maritime  Administrator. 

Dated:  December  23.  2002. 
Joel  C.  Richard. 
Secretary. 
(FR  Dor  02-32828  Filed  12-27-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATiON 

National  Highway  Traffic  Safety 
Administration 

Petition  for  Exemption  From  the 
Federal  Motor  Vehicte  Thetl  Prevention 
Standard;  DaimlerChrysier 

AGENCY:  National  Highway  Traffic 
bdietv  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
ACTION:  Grant  of  petition  for  exemption. 

SUMMARY:  This  document  grants  in  full 
'JiL  petition  of  DaimlerChrysier 
■Corporation.  (DaimlerChrysier)  for  an 
exemption  of  a  high-theft  line,  the  Jeep 
Grand  Cherokee,  from  the  parts-marking 
requirements  of  the  Federal  Motor 
Vehicle  Theft  Prevention  Standard.  This 
petition  is  granted  because  the  agency 
has  determined  that  the  emtitheft  device 
to  be  placed  on  the  line  as  standard 
equipment  is  likely  to  be  as  effective 
and  reducing  and  deterring  motor 
vehicle  theft  as  compliance  with  the 
parts-marking  requirements  of  the  Theft 
Prevention  Standard. 
DATES:  The  exemption  granted  by  this 
notice  is  effective  beginning  with  model 
year  (MYi  2004 

FOR  FURTHER  INFORMA■'lO^  CONTACT:  Ms. 
Rosalind  Proctor.  Office  of  Piannmg  and 
Consumer  Standards,  NHTSA,  400 
Seventh  Street,  SW.,  Washington  DC 
20590.  Ms.  Proctor's  phone  number  is 
(202)  366-0846  Her  fax  number  is  (202) 
493-2290. 

SUPPLEMENTARY  INFORMATION:  In  a 
i'etnion  dated  September  27.  2002, 
DaimlerChrysier  Corporation. 
(DaimlerChrysier),  requested  an 
exemption  from  the  parts-marking 
requirements  of  the  theft  prevention 
standard  (49  CFR  Part  541)  for  the  Jeep 
Grand  Cherokee  vehicle  line,  beginning 
with  MY  2004.  The  petition  requested 
an  exemption  fi-om  parts-marking 
requirements  pursuant  to  49  CFR  543, 
Exemption  from  Vehicle  Theft 
Prevention  Standard,  based  on  the 
installation  of  an  antitheft  device  as 
standard  equipment  for  the  entire 
vehicle  line. 

Section  33106(b)(2)(D)  of  Title  49, 
United  States  Code,  authorized  the 
Secretary  of  Transportation  to  grant  an 
exemption  from  the  parts-marking 
requirements  for  not  more  than  on 
additional  line  of  a  manufacturer  for 
MYs  1997-2000.  However,  it  does  not 
address  the  contingency  of  what  to  do 
after  model  year  2000  in  the  absence  of 
a  decision  under  Section  33103(d).  49 
U.S.C.  §  33103(d)(3)  states  that  the 
number  of  lines  for  which  the  agency 
can  grant  an  exemption  is  to  be  decided 
after  the  Attorney  General  completes  a 
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review  of  the  effectiveness  of  antitheft 
devices  and  finds  that  antitheft  devices 
are  an  effective  substitute  for  parts- 
marking.  The  Attorney  General  has  not 
vet  made  a  finding  and  has  not  decided 
the  number  of  lines,  if  any,  for  which 
the  agency  will  be  authorized  to  grant 
an  exemption.  Upon  consultation  with 
the  Department  of  lustico.  we 
determined  that  the  appropriate  reading 
of  Section  33103(d)  is  that  the  National 
Highway  Traffic  Safety  Admini.stration 
(NHTSA)  may  continue  to  grant  parts- 
marking  exemptions  for  more  than  one 
additional  model  line  each  year,  as 
specified  for  model  years  1997-2000  by 
49  U.S.C.  33106(b)(2)(C:)  This  is  the 
level  contemplated  by  the  Act  for  the 
period  before  the  Attorney  General  s 
decision.  The  final  decision  on  whether 
to  continue  granting  exemptions  will  be 
made  by  the  Attorney  (kmeral  at  the 
conclusion  of  the  review  pursuant  to 
Section  330103(d)(3). 

DaimlerChrysler  submission  is 
considered  a  complete  petition  as 
required  by  49  CFR  543.7.  in  that  it 
meets  the  general  requirements 
contained  in  §  543.5  and  the  specific 
content  requirements  of  §  543.6. 

in  its  petition,  DaimlerGhrysler 
provided  a  detailed  description  and 
diagram  of  the  identity,  design,  and 
location  of  the  components  of  the 
antitheft  device  for  the  new  vehicle  line. 
niamleK'.hrysler  will  install  its  antitheft 
devise  as  standard  equipment  on  the 
MY  2004  leep  Grand  Cherokee  vehicle 
line,  The  antitheft  device  to  be  installed 
on  the  MY  2004  leep  Grand  Cherokee 
does  not  include  an  audible  or  visual 
alarm  but  does  incorporate  an  ignition 
immobilizer  system. 

The  Sentry  Key  Immobilizer  System 
(SKIS)  prevents  the  engine  from  running 
for  more  than  2  seconds  unless  a  valid 
key  is  in  the  ignition  switch.  The 
immobilizer  featun;  is  activated  when 
the  key  is  removed  from  the  ignition 
switch  whether  the  vehicle  doors  are 
open  or  not.  Once  activated,  only  a  valid 
key  inserted  into  the  ignition  switch 
will  disable  immobilization  and  allow 
the  vehicle  to  start  and  continue  to  run. 
The  SKIS  has  a  visual  telltale  located  in 
the  vehicle  electromechanical 
instrument  cluster  (EMIC).  Besides 
acting  as  a  SKIS  diagnostic  indicator, 
the  telltale  also  alerts  the  owner  than  an 
unauthorized  vehicle  start  attempt  had 
been  made.  Upon  an  unauthorized  start 
attempt,  the  telltale  continuously 
illuminates  until  the  owner  starts  the 
vehicle  with  the  proper  Sentry  Key.  The 
telltale  will  be  illuminated  for  three 
seconds  when  the  ignition  is  turned  to 
the  "ON"  position. 

The  Sentry  Key  Immobilizer  Module 
(SKIM).  Jeep/Truck  Engine  Controller 
Plus  (ITEC+)  and  the  sentry  key  perform 


the  immobilizer  function.  The  |TLC-t- 
controller  must  be  programmed  with  the 
VIN  and  a  secret  key  and  the  VIN  must 
be  programmed  bv  a  diagnostic  tool. 
The  EMIC  controls  the  telltale  only. 
When  the  sentry  key  is  placed  in  the 
ignition,  the  SKIM  and  the  key 
communicate  via  RF  signal.  After  the 
SKIM  determines  that  the  key  is  valid, 
the  SKIM  requests  a  seed  number  from 
the  rrEC+  controlled  on  all  vehicles. 
The  ITEG+  controller  then  verifies  the 
code  from  the  SKIM  and  transmits  a  key 
status  (valid/invalid  signal).  To  avoid 
any  perceived  delay  when  starting  the 
vehicle  with  a  valid  key  and  to  prevent 
unbumed  fuel  from  entering  the 
exhaust,  the  engine  is  permitted  to  run 
for  no  more  than  2  seconds  if  an  invalid 
key  is  used.  If  the  code  from  the  SKIM 
is  invalid,  the  rTEC+  controller 
immobilizes  the  vehicle  by  shutting 
down  the  engine  (after  the  initial  2 
second  run).  Only  6  consecutive  invalid 
vehicle  start  attempts  are  permitted,  all 
further  invalid  attempts  are  locked  out 
by  not  firing  fuel  injectors  and  not 
engaging  the  starter.  Only  the 
communication  with  a  valid  key  is 
required  to  permit  the  engine  to  start 

and  run. 

Replacing  the  SKIM  requires  a  secret 
key  to  decode  the  ignitions  keys.  A  copy 
of  this  secret  key  is  stored  in  the  |TEC+ 
controller  In  replacing  the  rTEC+ 
controller,  it  must  again  have  the  VIN 
programmed  in  order  for  the  vehicle  to 
start  and  the  secret  key  transferred  to  it 
by  the  SKIM.  A  diagnostic  tool  is 
required  to  perform  both  of  these 

functions. 

DaimleK^hrvsler  stated  that  the  SKIM 
performs  the  interrogation  with  the 
transponder  in  the  key  using  a  Texas 
Instruments  proprietary  algorithm 
which  results  in  a  40-bit  numbt^r  which 
allows  for  over  one  trillion 
combinations.  Each  ignition  key  used  in 
the  SKIS  has  an  integral  transponder 
chip  Ignition  keys  with  this  feature  can 
be  readily  identified  by  a  gray  rubber 
cap  molded  onto  the  head  of  the  key. 
while  conventional  ignition  keys  have  a 
black  molded  rubber.  The  transponder 
chip  is  concealed  beneath.the  molded 
rubber  cap.  where  it  is  molded  onto  the 
head  of  the  metal  key. 

In  order  to  ensure  the  realiability  and 
durability  of  the  device, 
DaimlerChrysler  conducted  tests  based 
on  its  own  specified  standards  and 
stated  its  belief  that  the  device  meets  the 
stringent  performance  standards 
prescribed.  Specifically,  the  device  must 
demonstrate  a  minimum  of  95  percent 
reliability  with  90  percent  confidence. 
This  is  the  same  standard  that  vehicle 
air  bag  systems  are  designed  and  tested 
to.  The  SKIS  if  fully  functional  over  a 
voltage  range  of  9  Vde  to  16  Vde  and  a 


temperature  range  ul      4u  degrees 
Celsius  through  85  degrees  celisius.  In 
addition  to  the  design  and  production 
validation  test  criteria,  the  SKIS 
undergoes  a  daily  short  term  durability 
test  whereby  three  randomly  chosen 
systems  are  tested  once  per  shift  at  the 
production  facility.  DaimlerChrysler 
also  stated  that  100%  of  the  systems 
immobilizer  undergoes  a  series  of  three 
functional  tests  prior  to  being  shipped 
from  the  supplier  to  the  vehicle 
assembly  plant  for  installation  in  the 
vehicle. 

DaimlerChrysler  has  installed  the 
SKIS  vehicle  immobilizer  systems  as 
standard  equipment  on  all  Jeep  Grand 
Cherokee  vehicles  since  the  1999  model 
year.  DaimlerChrysler  stated  that 
NHTSA's  theft  rates  for  the  jeep  Grand 
Cherokee  vehicles  for  model  years  1995 
to  1998  are  5.5545.  7.0188.  4.3163  and 
4.3557  respectively,  significantly  higher 
than  the  1990/1991  median  theft  rate  of 
3.5826.  Likewise.  DaimlerChrysler 
reports  that  the  theft  rates  of  Jeep  Grand 
Cherokee  vehicles  that  were  equipped 
with  immobilizer  systems  indicate  rates 
significantly  lower  than  the  1990/1991 
median  theft  rate.  Theft  rates  for  the 
leep  Grand  Cherokee  vehicles  since  the 
introduction  of  immobilizer  systems  as 
standard  equipment  for  MYs  1999 
through  2000  are  2.5630  and  2.4701 
respectively. 

On  the  basis  of  this  comparison, 
DaimlerChrysler  has  concluded  that  the 
proposed  antitheft  device  is  no  less 
effective  than  those  devices  installed  on 
lines  for  which  NHTSA  has  already 
granted  full  exemption  from  the  parts- 
making  requirements. 

Based  on  the  evidence  submitted  by 
DaimlerChrysler.  the  agency  believes 
that  the  antitheft  device  for  the  jeep 
Grand  Cherokee  vehicle  line  is  likely  to 
be  as  effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 
the  parts-marking  requirements  of  the 
Theft  Prevention  Standard  (49  CFR  541). 
The  agency  concludes  that  the  device 
will  provide  four  of  the  five  types  of 
performance  listed  in  §  543.6(a)(3): 
Promoting  activation;  attracting 
attention  to  the  efforts  of  unauthorized 
persons  to  enter  or  operate  a  vehicle  by 
means  other  than  a  key:  preventing 
defeat  or  circumvention  of  the  device  by 
unauthorized  persons;  preventing 
operation  of  the  vehicle  by 
unauthorized  entrants:  and  ensuring  the 
reliability  and  durability  of  the  device. 
As  required  by  49  U.S.C.  §  33106  and 
49  CFR  Part  543.6(a)(4)  and  (5).  the 
agency  finds  that  DaimlerChrysler  has 
provided  adequate  reasons  for  its  belief 
that  the  antitheft  device  will  reduce  and 
deter  theft.  This  conclusion  is  based  on 
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the  information  DaimlerChrysler 
provided  about  its  antitheft  device 

For  the  foregoing  reasons,  the  agency 
hereby  grants  in  full  DaimlerChrysler's 
potitinn  for  an  exemption  for  the  MY 
^0(14  (•■•■|!  (Train!  ('herokee  vehicle  line 
trniis  thi-  par!^  niakinu  r(>quirf'ments  of 
4U  Li-'K  I'jj't  541.  li  DaimieK;hr\'sler 
decides  not  to  use  the  exemption  for 
this  line,  it  should  fnrmallv  notif%-  the 
agency.  If  such  a  decision  is  made,  the 
line  must  be  fully  marked  according  to 
the  requirements  of  49  CFR  Parts  541.5 
and  r)4 1 .6  (marking  of  major 
components  parts  and  replacement 
parts). 

NHTSA  notes  that  if  DaimlerChrysler 
wishes  in  the  future  to  modify  the 
device  on  which  this  exemption  is 
based,  the  company  may  have  to  submit 
a  petition  to  modify  the  exemption.  Part 
543.7(d)  states  that  a  Part  543  exemption 
applies  only  to  vehicles  that  belong  to 
a  line  exempted  under  this  part  and 
equippi'ii  u  i'ti  th.  antitheft  device  on 
whi(  h  till'  ii!i>'  V  I'vcmption  is  based. 
Further,  Part  543.9(c)(2)  provides  for  the 
submission  of  petitions  "to  modify  an 
exemption  to  permit  the  use  of  an 
antitheft  device  similar  to  but  differing 
from  the  one  sperifiod  in  that 
exemption." 

The  agency  wishes  to  minimize  the 
administrative  burden  that  Part 
543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturers  and  itself.  The 
agency  did  not  intend  in  drafting  Part 
543  to  require  the  submission  of  a 
modification  petition  for  every  change 
to  the  components  or  design  of  an 
antitheft  device.  The  significance  of 
many  such  changes  could  be  de  minims. 
Therefore,  NHTSA  suggests  that  if  the 
manufacturer  contemplates  making  any 
changes  the  effects  of  which  might  be 
characterized  as  de  minimis,  it  should 
consult  the  agency  before  preparing  and 
submitting  a  petition  to  modify 

Authority:  49  U.S.C.  33106;  delegation  of 
authority  at  49  CFR  1.50. 


Issued  on;  December  20,  2002. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[PR  Doc  02-32938  Filed  12-27-02;  8:45  am] 
BILUNG  CODE  4gifr-69-M 

DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docket  No   AB-43  (Sul>-No   173X)] 

Illinois  Central  Railroad  Company- 
Abandonment  Exemption — in  Forrest 
County,  MS 

On  December  10,  2002,  Illinois 
Central  Railroad  Company  (IC)  filed 
with  the  Surface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  rail  line 
known  as  Central  District  Trackage, 
extending  from  milepost  MH  0.66  to 
milepost  MH  3.06.  a  distance  of  2.4 
miles,  in  Forrest  County.  MS.  The  line 
traverses  U.S.  Postal  Service  Zip  Code 
39401  and  includes  no  stations. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  the  railroad's 
possession  will  be  made  available 
promptly  to  those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.Co. — 
Abandonment-Goshen,  360  I.C.C.  91 
(1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  March  28, 
2003. 

Anv  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  bv  a  $1,100  filing  fee. 
See  49  CFR  1002.2'(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 


request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  January  21.  2003.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
lb02.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB^3 
(Sub-No.  173X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  1925  K 
Street  NW.  Washington,  DC  20423- 
0001,  and  (2)  Michael  J.  Barron,  Jr.,  455 
North  Cityfront  Plaza  Drive,  Chicago.  IL 
60611-5317.  Replies  to  the  petition  are 
due  on  or  before  January  21.  2003. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  and 
discontinuance  regulations  at  49  CFR 
part  1152.  Questions  concerning 
environmental  issues  may  be  directed  to 
the  Board's  Section  of  Enviroimiental 
Analysis  (SEA)  at  (202)  565-1552. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relav  Service  (FIRS)  at  1- 
800-877-8339.1  ' 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS).  if 
necessary)  prepared  by  the  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  "http:// 
imW.Srj5.DOT.GOV. " 

Decided:  December  23.  2002. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[PR  Doc.  02-32933  Filed  12-27-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Pan  679 

[Docltet  No   011128283  2291   02;  I.D. 
1 114018: 

RIN  C)64»    ANS> 

Fisheries  of  the  Exclusive  Economic 
Zone  Oft  Alaska:  Amendments  61/61/ 
13/8  to  Implement  Major  Provisions  of 
the  American  Fisheries  Act 

agency:  .\atuiiial  .Marine  Fisheries 
>.  rvice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
action:  Final  rule. 

sum»«ary:  NMFS  issues  final  regulations 
to  implement  the  following  American 
Fisheries  Act  (AFA)-r©lated 
amendments:  Amendment  61  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area.  Amendment 
61  to  the  Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska, 
Amendment  13  to  the  Fishery 
Management  Plan  for  Bering  Sea  and 
Aleutian  Islands  King  and  Tanner  Crab, 
and  Amendment  8  to  the  Fishery 
Management  Plan  for  the  Scallop 
Fishery  off  Alaska.  These  four 
amendments  incorporate  the  provisions 
of  the  AFA  into  the  fishery  management 
plans  (FMPs)  and  their  implementing 
regulations.  The  management  measures 
include:  measures  that  allocate  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  (BSAI)  pollock 
among  the  sectors  of  the  pollock 
processing  industry  and  restrict  vkrho 
may  fish  for  and  prcKess  pollock  within 
each  industry  sector:  measures  that 
govern  the  formation  and  operation  of 
fishery  cooperatives  in  the  BSAI  poll(H:k 
Fishery;  harvesting  and  processing  limits 
known  as  sideboards  to  protect  the 
participants  in  other  fisheries  from 
spillover  effects  resulting  from  the 
rationalization  of  the  BSAI  pollock 
fishery:  measures  that  establish  catch 
weighing  and  monitoring  requirements 
for  vessels  and  processors  that 
participate  in  the  BSAI  pollock  fishery; 
and  extension  of  the  inshore/offshore 
r«?gime  for  pollock  and  Pacific  cod  in  the 
Gulf  of  Alaska  (GOA)  through  December 
31.  2004.  These  amendments  and 
management  measures  are  necessary  to 
implement  the  AFA  and  are  intended  to 
do  so  in  a  manner  consistent  with  the 
environmental  and  socioeconomic 
obie<:tives  of  AFA.  the  Magnuson- 
Stevens  Fishery  Management  and 


Conservation  Act  (Magnuson-Stevens 
Art)  and  other  applicable  laws. 
DATES:  This  regulation  becomes 
effective  on  January  29.  2003  through 
December  31.  2007,  except  for 
amendments  to  §§  679.28(c)(3). 
679.28(c)(4)(iii).  679.28(g).  679.61(b). 
679.61(d){l)(iv).  679.61(d)(l)(v). 
679.61(d)(2).  679.61(e)(2)(v).  and 
679.63(c)(2).  which  will  become 
effective  after  Paperwork  Reduction  Act 
(PRA)  approval  and  issuance  of  control 
numbers  have  been  received  from  the 
Office  of  Management  and  Budget 
(OMB)  and  a  Federal  Register  document 
has  been  published  to  make  them 
effeciive 

AOOnESSES:  The  Final  Environmental 
\n\\iM  t  Maifmcnl/Kegulatory  Impact 
Review/Final  Regulatory  Flexibility 
Analysis  (FEIS/RIR/FRFA)  prepared  for 
Amendments  61/61/13/8  is  available  in 
the  NEPA  section  of  the  NMFS  Alaska 
Region  home  page  at  http:// 
www.fakr.noaa.gov.  Paper  copies  of  the 
FEIS/RIR/FRFA  prepared  for 
Amendments  61/61/13/8  may  be 
requested  from  Lori  Gravel.  NMFS. 
Alaska  Region.  P.O.  Box  21668.  Juneau. 
AK  99802.  phone:  907-586-7247.  email: 
lori.gravel€Jnoaa.gov.  Send  comments 
on  information  collection  requests  to 
NMFS  and  to  OMB.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503  (Attn:  NOAA 
Desk  Officer) 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Lind.  y07-58b-/'.:^rt  of  ellldll. 
kent  lind®noaa,gov 

SUPPLEMENTARY  INFORMATION: 
1    Ka(  kurmiiui 

NMFS  manages  the  groundfish 
fisheries  in  the  exclusive  economic  zone 
(EEZ)  of  the  BSAI  and  Gulf  of  Alaska 
(GOA)  under  the  FMPs  for  groundfish  in 
the  respective  areas.  With  Federal 
oversight,  the  State  of  Alaska  (State) 
manages  the  commercial  king  crab  and 
Tanner  crab  fisheries  in  the  BSAI  and 
the  commercial  scallop  fishery  off 
Alaska  under  the  FMPs  for  those 
fisheries.  The  North  Pacific  Fishery 
Management  Council  (Council) 
prepared,  and  NMFS  approved,  the 
FMPs  under  the  authority  of  the 
Magnuson-Stevens  Act(16  U.S.C.  1801 
et  seq.).  Regulations  implementing  the 
FMPs  appear  at  50  CFR  part  679. 
General  regulations  governing  U.S. 
fisheries  also  appear  at  50  CFR  part  600 
Subtitle  11  of  the  AFA  (Div.  C,  Title  11. 
Pub.  L.  105-277.  112  Stat.  2681  (1998)) 
mandated  sweeping  changes  to  existing 
management  program  for  the  BSAI 
pollock  fishery  and.  to  a  lesser  extent, 
affected  the  management  of  the  other 


gruundtish.  crab,  and  scallop  fisheries 

off  Alaska,  In  response,  the  Council 

developed  Amendments  61/61/13/8  and 

the  regulatory  program  set  out  in  this 

final  rule  to  give  effect  to  the  required 

and  discretionary  provisions  of  the 

AFA. 
Amendments  61/61/13/H  vNn, 

developed  through  a  3-year  public 
process  that  included  12  Council 
meetings  and  numerous  other  public 
meetings  held  by  NMFS  and  the  Council 
during  that  period.  While  \ni«iuiiii'iits 
61/61/13/8  were  under  dcv  .li  .pni'Mit. 
the  deadlines  .tiui  st.ituti>r\ 
requirements  nf  the  .*\l'A  wr-    i;i>>t  on 
an  interim  b-isi-  ibiruugh  htvcrai 
emergency  iiihrim  rules  The  final  EIS 
for  Amendments  61/61/13/8  contains  a 
summary  nf  the  extensive  public 
process  involved  in  the  development  of 
the  amendments  and  describes  the  AFA- 
relateit  ruleniakmg  completed  to  date. 
The  proposed  rule  for  Amendments 
61/61/13/8  was  published  on  December 
17,  2001  (66  FR  65028),  with  comments 
invited  through  January  31,  2002.  NMFS 
received  12  letters  of  comment  by  the 
end  of  the  comment  period  on  the 
proposed  rule,  many  of  which  contained 
extensive  comments  on  various  sections 
of  the  proposed  rule.  A  notice  of 
availability  of  Amendments  61/61/13/8 
was  published  on  November  27.  2001 
(66  FR  59225).  with  comments  on  the 
/ynendments  invited  thr  >  itih  Imuary 
28.  2002.  NMFS  received  one  coniinent 
letter  on  the  amendments  that 
supported  approval  and  no  comments 
that  recommended  disapproval.  These 
comments  are  summarized  and 
responded  to  in  the  Response  to 
Comments  section  below. 

On  February  27.  2002.  NMFS  partially 
approved  Amendments  61/61/13/8. 
NMFS  disapproved  the  December  31. 
2004,  sunset  dates  contained  in  the 
amendments  because  the  sunset  dates 
were  inconsistent  with  new  legislation 
making  the  AFA  permanent.  The 
remaining  text  in  Amendments  61/61/ 
13/8  was  approved.  Section  213  of  the 
AFA  as  passed  by  Congress  contained  a 
December  31,  2004.  sunset  date  and 
authorized  the  Council  to  review  and 
extend  the  AFA  management  program 
in  2004.  As  submitted  by  the  Council. 
Amendments  61/61/". 3/8  contained  this 
December  31,  2004.  sunset  date. 
However,  after  the  amendments  were 
submitted  for  Secretarial  review, 
Congress  passed  H.R.  2500.  the 
"Department  of  ('ommerce  and  Related 
Agencies  Act.  2002."  which  contained  a 
provision  that  removed  the  December 
31,  2004,  sunset  date  from  the  AFA.  As 
a  result,  NMFS  found  it  necessary  to 
reconcile  the  sunset  dates  contained  in 
the  FMP  amendments  and  proposed 
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rule  with  the  new  1\  -amended  .\F.^ 
which  contained  no  sik  h  sunset  date. 

II.  Final  Rule  as  Adopted 

The  following  is  a  summary  of  the 
major  elements  of  the  final  rule.  Because 
this  final  rule  has  been  reorganized  and 
contains  various  modifications  from  the 
proposed  rule,  we  are  including  here  a 
full  discussion  of  the  changes  between 
the  proposed  and  final  rule. 

A.  Definitions 

This  final  rule  adds  the  following 
definitions  to  §679.2  to  describe  vessels 
and  processors  eligible  to  participate  in 
the  BSAI  pollock  fishery  under  the 
AFA:  "AFA  catcher/processor,"  "AF.-\ 
catcher  vessel."  "AFA  crab  processing 
facility."  "AFA  entity."  "AFA  inshore 
processor."  "AFA  mothership," 
"Designated  primary  processor." 
"Listed  AFA  catcher/processor." 
"Official  AFA  record,"  "Restricted  AFA 
inshore  processor,"  "Stationarv'  floating 
processor."  "Unlisted  AFA  catcher/ 
processor."  and  "Unrestricted  AF.A 
inshore  processor." 

The  definitions  of  "AFA  entity"  and 
"Affiliation"  have  been  restructured  to 
improve  clarity  by  moving  the 
substantive  elements  of  the  definitions 
of  AF.A  entity  and  affiliation  to  a  new 
section  entitled  §679.66  Excessive 
shares.  In  addition,  the  criteria  for  10- 
percent  or  greater  ownership  has  been 
modified  from  the  proposed  rule  by 
eliminating  the  criteria  of  "shared  assets 
and  liabilities."  This  change  was  made 
in  response  to  comment  from  industry 
that  identified  potential  unintended 
effects  of  the  definition. 

A  definition  for  "Official  AFA  record" 
is  added  to  describe  the  relevant  catch 
histories  of  all  potentially  qualifying 
vessels  in  the  BSAI  pollock  fisheries.  A 
definition  of  "Stationary  floating 
processor"  is  added  to  define  a  vessel  of 
the  United  States  operating  solely  as  a 
mothership  in  Alaska  State  waters  that 
remains  anchored  or  otherwise  remains 
stationary'  while  processing  groundfish 
harvested  in  the  GOA  or  BSAI. 

Finally,  this  final  rule  revises  the 
definition  of  "Inshore  component  in  the 
GOA"  and  removes  the  definitions  of 
"Inshore  component  in  the  BSAI"  and 
"Offshore  component  in  the  BSAI" 
because  the  previous  inshore/offshore 
regime  for  pollock  in  the  BSAI  has  been 
superseded  by  the  AFA. 

B.  AFA  Permit  Requirements  for 
Vessels,  Processors,  and  Inshore 
Cooperatives 

This  final  rule  establishes  permit 
requirements  for  AF.^  catcher/ 
processors.  AFA  catcher  vessels.  AFA 
motherships,  AFA  inshore  processors. 


and  AFA  inshore  cooperatives  in  a  new 
§  679.4(1).  Any  vessel  used  to  engage  in 
directed  fishing  for  a  non-community 
development  quota  (CDQJ  allocation  of 
pollock  in  the  BSAI  and  any  processor 
that  receives  pollock  harvested  in  a  non- 
CDQ  directed  pollock  fishen,'  in  the 
BSAI  is  required  to  maintain  a  valid 
AFA  permit  onboard  the  vessel  or  at  the 
processor  location  at  all  times  that  non- 
CDQ  pollock  is  being  har\'ested  or 
processed.  The  AFA  does  not  limit  who 
may  participate  in  the  CDQ  pollock 
fishery  Therefore,  vessels  or  processors 
participating  in  the  pollock  CDQ  fishery 
are  not  required  to  have  AFA  permits. 
In  addition,  anv  vessel  owner  that 
participates  in  a  BSAI  pollock 
cooperative  must  have  a  valid  AFA 
permit  for  e\ery  vessel  that  participates 
in  a  cooperative  regardless  of  whether  or 
not  the  vessel  actually  engages  in 
directed  fishing  for  pollock  in  the  BSAI. 
Finally,  these  new  AFA  permits  do  not 
exempt  a  vessel  operator,  vessel  owner, 
or  pollock  processor  from  any  other 
applicable  permit  or  licensing 
requirements  required  by  State  or 
Federal  regulations. 

AFA  vessel  and  processor  permits 
may  not  be  used  on  or  transferred  to 
another  vessel  or  processor,  except 
under  the  replacement  vessel  provisions 
outlined  below.  However,  AFA  permits 
may  be  amended  to  reflect  any  change 
in  the  ownership  of  the  vessel  or 
processor.  The  owner  or  owners  of  an 
AFA  vessel  or  AFA  processor  are 
required  to  notify  NMFS  of  any  changes 
in  ownership  within  60  days  of  the 
change  in  ownership  of  the  AFA  vessel 
or  processor. 

The  final  rule  contains  the  following 
substantive  changes  to  the  general  AFA 
permit  requirements  contained  in  the 
proposed  rule: 

1 .  AFA  permit  application  deadline 
eliminated.  The  proposed  rule 
contained  a  60-day  application 
deadline  for  all  AFA  vessel  and 
processor  permits.  Several  letters  of 
comment  noted  that  the  proposed 
application  deadline  could  pose 
difficulties  for  fishermen,  especially  if 
the  application  period  occurred  during 
a  fishing  season  when  vessel  owners 
may  be  working  at  sea  and  out  of 
contact.  Therefore,  we  have  eliminated 
the  application  deadline  from  the  final 
rule. 

2.  AFA  catcher  vessel  and  catcher/ 
processor  permits  will  be  renewed 
automatically.  Under  the  proposed  rule, 
all  interim  AFA  permits  would  have 
expired  60  days  after  the  effective  date 
of  the  final  rule  and  vessel  owners 
would  have  been  required  to  reapply  for 
their  permanent  AFA  permits.  NMFS 
has  reconsidered  the  need  to  collect 


additional  information  from  the  owners 
of  catcher  vessels  and  catcher 
processors  and  has  decided  to  renew 
existing  interim  permits  automatically 
However,  under  this  final  rule,  the 
owners  of  AFA  motherships  and  AFA 
inshore  processors  must  still  reapply  for 
permanent  AFA  permits.  NMFS  is 
requiring  the  owners  of  AFA 
motherships  and  AFA  inshore 
processors  to  reapply  for  their  AFA 
permits  in  order  to  collect  data 
confidentiality  waivers  that  are 
necessary  for  the  administration  of  crab 
processing  sideboard  limits.  All  interim 
AFA  mothership  and  AFA  inshore 
processor  permits  will  expire  on 
December  31.  2002, 

3.  Final  AFA  vessel  and  processor 
permits  have  no  expiration  date.  All 
AFA  vessel  and  processor  permits  will 
have  no  expiration  date  and  will  remain 
valid  indefinitely  unless  revoked  by 
NMFS.  The  proposed  rule  contained  a 
December  31,  2004  expiration  date 
which  was  consistent  with  section  213 
of  the  AFA  when  the  proposed  rule  was 
published.  However,  as  noted  above. 
Congress  has  subsequently  removed  the 
sunset  date  from  section  213  of  the 
AFA. 

AFA  Permit  Application  and 
Administrative  Appeals  Process 

Application  forms  for  all  AFA  permits 
may  be  downloaded  from  the  NMFS 
Alaska  Region  home  page  at  http:// 
lyy^y^'fakr. noaa.gov.  Paper  copies  of  the 
permit  applications  also  are  available 
fr  "   '}  ■  NMFS  Alaska  Region  (see 
ADDRESSES). 

AFA  Catcher/processor  Permits 

Subsection  208(e)  of  the  AFA,  which 
took  effect  on  Ianuar>  1,  1999,  lists  by 
name  catcher/processors  that  are 
eligible  to  har\'est  the  catcher/processor 
sector  BSAI  pollock  directed  fishing 
allowance.  Under  this  final  rule,  two 
categories  of  AFA  catcher/ processor 
permits  will  be  issued.  Vessels  listed  by 
name  in  paragraphs  208(e)(1)  through 
(20)  of  the  AFA  will  be  issued  "listed 
AFA  catcher/processor  permits." 
Vessels  qualifying  for  AFA  catcher/ 
processor  permits  under  paragraph 
208{e)(21)  will  be  issued  "unlisted  AFA 
catcher/processor  permits,"  which  will 
restrict  such  vessels,  in  the  aggregate,  to 
a  harvest  of  no  more  than  0.5  percent  of 
the  catcher/processor  sector  pollock 
TAC  allocation.  In  addition,  a  catcher/ 
processor  will  not  need  an  AFA  catcher/ 
processor  permit  to  participate  in  the 
CDQ  sector  of  the  BSAI  pollock  fisher}' 
because  the  .*lFA  does  not  limit 
participation  in  the  CDQ  pollock 
fishery.  The  owners  of  APA  catcher/ 
processors  are  not  required  to  reapply 
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for  their  AFA  permits.  NMFS  will  mail 
new  permits  to  the  owners  of  record  of 
all  existing  AFA  catcher/processors 
prior  to  the  start  of  the  2003  fishery. 

AFA  Catcher  Vessel  Permits 

Under  the  AFA,  a  catcher  vessel  is 
qualified  to  engage  in  directed  fishing 
for  BSAI  pollock  if  it  is  listed  by  name 
in  subsections  208(b).  208(c).  or  211(e) 
of  the  AFA.  or  if  its  history  of 
participation  in  the  BSAI  pollock 
fishery  meets  certain  criteria  set  out  in 
subsections  208(a).  208(b).  or  208(c)  of 
the  AFA.  Under  this  final  rule,  AFA 
catcher  vessel  permits  will  be  endorsed 
to  authorize  directed  fishing  for  pollock 
for  delivery  to  one  or  more  of  the  three 
processing  sectors:  Catcher/ processors, 
inshore  processors,  and  motherships. 
Under  the  AFA.  a  catcher  vessel  may  be 
authorized  to  engage  in  directed  fishing 
for  pollock  for  delivery  to  both  AFA 
inshore  processors  and  AFA 
motherships.  depending  on  its 
qualifying  catch  history.  However,  a 
vessel  that  is  eligible  to  deliver  to 
catcher/ processors  is  ineligible  for  an 
endorsement  to  deliver  to  inshore 
processors  or  motherships.  In  addition, 
a  catcher  vessel  will  not  need  an  AFA 
catcher  vessel  permit  to  participate  in 
the  CDQ  sector  of  the  BSAI  pollock 
fishery  because  the  AFA  does  not  limit 
participation  in  the  CDQ  pollock 

fishery. 

The  owners  of  AFA  catcher  vessels 
are  not  required  to  reapply  for  their 
AFA  permits.  NMFS  will  mail  new 
permits  to  the  owners  of  record  of  all 
existing  AFA  catcher  vessels  prior  to  the 
start  of  the  2003  fishery. 

Crab  Sideboard  Endorsements.  Under 
subparagraph  2 1 1  (c)(  1 )( A)  of  the  AFA. 
the  Council  is  required  to  recommend 
measures  to  limit  the  participation  of 
AFA  catcher  vessels  in  BSAI  crab 
fisheries.  Subparagraph  211(c)(2)(C)  of 
the  AFA  also  prohibits  section  208(b) 
catcher  vessels  (i.e..  AFA  catcher  vessels 
eligible  to  deliver  to  catcher/processors) 
"from  participating  in  a  directed  fishery 
for  any  species  of  crab  in  the  Bering  Sea 
and  Aleutian  Islands  Management  Area 
unless  the  catcher  vessel  harvested  crab 
in  the  directed  fishery  for  that  species 
of  crab  in  such  Area  during  1997."  At 
its  June  1999  and  )une  2000  meetings, 
the  Council  developed  final 
recommendations  under  Amendments 
61/61/13/8  for  limits  on  the 
participation  of  AFA  catcher  vessels  in 
BSAI  crab  fisheries  in  order  to  comply 
with  these  two  provisions  of  the  AFA. 
These  recommendations  apply  to  all 
AFA  catcher  vessels  and  supersede  the 
crab  sideboards  set  out  in  subparagraph 
21 1(c)(2)(C)  of  the  AFA  that  apply  to 
section  208(b)  vessels  only. 


Under  this  final  rule.  NMFS  will 
implement  these  catcher  vessel  crab 
sideboard  limits  through  crab  sideboard 
endorsements  on  AFA  catcher  vessel 
permits.  The  owner  or  operator  of  a 
catcher  vessel  who  wishes  to  participate 
in  a  BSAI  king  or  Tanner  crab  fishery  is 
required  to  have  a  sideboard 
endorsement  for  that  crab  species  on  the 
vessel's  AFA  catcher  vessel  permit.  An 
AFA  catcher  vessel  permit  will  be 
endorsed  for  the  Bristol  Bay  Red  King 
Crab  (BBRKC).  St.  Matthew  Island  blue 
king  crab,  Pribilof  Island  red  or  blue 
king  crab.  Aleutian  Islands  brown  king 
crab.  Aleutian  Islands  red  king  crab. 
Opilio  Tanner  crab,  and  Bairdi  Tanner 
crab  fisheries  based  on  the  vessel's 
history  of  participation  in  such  crab 
fisheries.  The  specific  qualifying  criteria 
for  each  fishery  are  set  out  in 
§679.4(l)(3)(ii)(D)  of  this  final  rule. 

The  Council  based  some  of  its  crab 
sideboard  recommendations  on  whether 
a  particular  vessel  is  "License 
Limitation  Program  (LLP)  qualified"  for 
a  particular  crab  fishery.  To  implement 
this  recommendation,  the  AFA  catcher 
vessel  permit  application  includes 
questions  related  to  vessel  catch  historv' 
using  the  same  qualifying  years  as  the 
LLP  program.  This  final  rule  requires  an 
applicant  for  an  AFA  catcher  vessel 
permit  to  indicate  on  the  permit 
application  which  AFA  crab  sideboard 
endorsements  the  vessel  qualifies  for 
based  on  the  qualifying  criteria  set  out 
in  this  rule.  NMFS  will  verify  all  claims 
of  qualification. 

Finally,  the  Council  recommended 
exempting  from  all  crab  harvesting 
sideboards,  any  AFA  catcher  vessel  that 
made  a  legal  landing  of  crab  in  every 
BBRKC,  Opilio  Tanner  crab,  and  Bairdi 
Tanner  crab  fishery  opening  from  1991- 
1997.  A  vessel  qualifying  for  this 
exemption  will  receive  an  AFA  catcher 
vessel  permit  with  an  endorsement 
indicating  that  the  vessel  is  exempt  from 
all  crab  harvesting  sideboards.  The 
Council  recommended  the  exemption  to 
mitigate  the  adverse  effect  of  crab 
sideboards  on  vessels  that  are  almost 
exclusively  crab  vessels  but,  due  to  a 
small  amount  of  pollock  landings,  fell 
within  the  criteria  for  AFA  eligibility. 
The  exemption  will  mitigate  the  adverse 
effect  of  the  crab  sideboard  restrictions 
on  such  vessels. 

An  owner  of  a  catcher  vessel  should 
be  av^rare  that  qualification  for  a  crab 
sideboard  endorsement  does  not.  in  and 
of  itself,  provide  sufficient  authorization 
to  participate  in  a  BSAI  crab  fishery.  To 
participate  in  a  BSAI  crab  fishery,  the 
operator  of  an  AFA  call  h-r  \.-.s,  1  must 
have  a  valid  LLP  license  loi  itia!  i^.rab 
fishery  as  well  as  an  AFA  catcher  vessel 
permit  naming  that  vessel  ukI 


cuntdining  an  endorsement  for  that  crab 
fisherv 

Groundfish  sideboard  exemptions. 

Catcher  vessel  groundfish  harvest 
sideboard  limits  apply  to  all  AFA 
catcher  vessels  in  the  aggregate 
regardless  of  sector  and  regardless  of 
participation  in  a  cooperative.  However, 
the  Council  recommended  that  certain 
smaller  AFA  catcher  vessels  be  exempt 
from  these  sideboards  if  they  have 
relatively  low  pollock  fishing  history 
and  show  a  dependence  on  BSAI  Pacific 
cod  and/or  GOA  groundfish.  Based  on 
the  Council's  recommended  criteria  for 
these  exemptions,  AFA  catcher  vessels 
less  than  125  ft  (38.1  m)  whose  annual 
BSAI  pollock  landings  averaged  less 
than  1,700  mt  from  1995-1997  are 
exempt  from  BSAI  Pacific  cod 
sideboards  if  they  made  30  or  more  legal 
landings  of  BSAI  Pacific  cod  in  the 
BSAI  directed  fishery  for  Pacific  cod 
during  that  3-year  period.  In  addition. 
AFA  catcher  vessels  that  me«it  the  same 
vessel  length  and  BSAI  pollock  landing 
criteria  and  that  made  40  or  more  legal 
landings  of  GOA  groundfish  during  the 
1995-1997  time  period  are  exempt  from 
groundfish  sideboards  in  the  GOA. 

In  recommending  these  exemptions, 
the  Council  noted  that  many  of  the  AFA 
catcher  vessels  with  relatively  low  catch 
histories  of  BSAI  pollock  have 
traditionally  targeted  BSAI  Pacific  cod 
and  GOA  groundfish  during  much  of  the 
year  and  may  be  only  minor  participants 
in  the  BSAI  pollock  fishery.  The 
Council  believed  that  imposing 
aggregate  sideboards  on  such  vessels  in 
the  BSAI  Pacific  cod  fishery  and  GOA 
groundfish  fisheries  could  severely 
harm  the  owners  of  such  vessels  given 
their  historic  high  levels  of  participation 
in  non-pollock  fisheries,  and  the  fact 
that  their  historic  dedication  to 
groundfish  fisheries  other  than  the  BSAI 
pollock  fisher\'  fisheries  may  account 
for  their  lower  catch  histories  of  BSAI 
pollock  during  the  AFA  qualifving 
years.  The  owners  of  vessels  who 
believe  their  vessel  may  be  eligible  for 
one  or  both  of  these  exemptions  must 
apply  for  the  sideboard  exemption  un 
their  AFA  catcher  vessel  permit 
application  form 

AFA  Mothership  Permits 

Under  subsettiun  .iOHidj  nl  the  AFA. 
three  named  vessels  are  eligible  for  AFA 
permits  that  authorize  them  to  process 
pollock  harvested  in  the  BSAI  directed 
pollock  fishery  for  delivery  tc 
motherships.  Under  this  final  rulu, 
NMFS  will  issue  to  the  owner  of  a 
mothership  an  AFA  mothership  permit 
if  the  mothership  is  listed  by  name  in 
paragraphs  208(d)(1)  through  (3)  of  the 
AFA  and  the  owner  npplip';  for  surh 
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pennit.  However,  the  owner  ot  a 
mothership  wishing  to  process  pollock 
harvested  by  a  fishery  cooperative  also 
must  apply  for  and  receive  a  cooperative 
processing  endorsement  on  its  AFA 
mothership  permit.  This  requirement  is 
necessary  because  NMFS  must  identify 
and  issue  crab  processing  restrictions  to 
any  AFA  entity  that  owns  or  controls  an 
AFA  mothership  or  an  AFA  inshore 
processor  that  receives  pollock 
harvested  by  a  cooperative. 

Subparagraph  211(c)(2)(A)  of  the  AFA 
imposes  crab  processing  restrictions  on 
the  owners  of  AFA  mothership  and  AFA 
inshore  processors  that  receive  pollock 
from  a  fishery  cooperative.  Under  the 
AFA,  these  processing  limits  extend  not 
only  to  the  AFA  processing  facility 
itself,  but  also  to  any  entity  that  directly 
or  indirectly  owns  or  controls  a  10- 
percent  or  greater  interest  in  the  AFA 
mothership  or  in  the  AFA  inshore 
processor.  To  implement  the  crab 
processing  restrictions  contained  in 
subparagraph  211(c)(2)(A)  of  the  AFA. 
NMFS  requires  that  appli(  ants  for  AFA 
mothership  and  AFA  inshore  processor 
permits  disclose  on  their  permit 
applications  all  entities  directly  or 
indirectly  owning  or  controlling  a  10- 
percent  or  greater  interest  in  the  AFA 
mothership  or  AFA  inshore  processor 
and  the  names  of  BSAI  crab  processors 
in  which  such  entities  directly  or 
indirec  tly  own  or  control  a  10-percent 
or  greater  interest.  An  applicant  for  an 
AFA  mothership  or  an  AFA  inshore 
processor  permit  who  did  not  disclose 
this  crab  processor  ownership 
information  could  still  receive  an  AFA 
mothership  permit  or  an  AFA  inshore 
processor  permit  but  will  be  denied  an 
endorsement  authorizing  the  processor 
to  receive  and  process  pollock  harvested 
by  a  fishery  cooperative 

AFA  Inshore  Processor  Permits 

Under  the  AFA.  shoreside  processors 
and  stationary  floating  processors 
(collectively  known  as  inshore 
processors)  may  be  authorized  to  receive 
and  process  BSAI  pollock  har\'ested  in 
the  directed  fishery,  based  on  their 
levels  of  processing  in  both  1096  and 
1997.  An  inshore  processor  is  eligible 
for  an  unrestricted  AFA  inshore 
processing  permit  if  the  facility 
aimually  processed  more  than  2.0UU  mt 
round  weight  of  pollock  harvested  in 
the  BSAI  inshore  directed  pollock 
fishery  in  both  1996  and  1997  An 
inshore  processor  is  eligible  for  a 
restricted  AFA  inshore  processor  permit 
if  the  facility  processed  pollock 
harvested  in  the  inshore  directed 
pollock  fishery  durmg  1996  or  1997.  but 
did  not  process  annually  more  than 
2.000  mt  round  weight  nf  pollock  in 


both  1996  and  1997.  A  restricted  AFA 
inshore  processor  permit  prohibits  the 
inshore  processing  facility  from 
processing  more  than  2,000  mt  round 
weight  of  BSAI  pollock  harvested  in  the 
directed  fishery  in  any  one  calendar 
year. 

The  owner  of  an  AFA  inshore 
processor  wishing  to  process  pollock 
har\ested  by  a  fishen.'  cooperative  must 
have  a  cooperative  processing 
endorsement  on  the  AFA  inshore 
processing  permit.  The  requirements  for 
an  AFA  inshore  processor  cooperative 
processing  endorsement  are  the  same  as 
those  listed  for  AFA  motherships  above. 

Finally,  AFA  inshore  processors  are 
restricted  to  processing  BSAI  pollock  in 
a  single  geographic  location  in  state 
waters  durmg  a  fishing  year.  The 
purpose  of  this  restriction  is  to 
implement  subparagraph  208(f)(1)(A)  of 
the  AFA,  which  includes  in  the  category- 
of  AFA  inshore  processors,  vessels  that 
operate  in  a  single  geographic  location 
in  state  waters.  Under  the  final  rule, 
shoreside  (land-based)  processors  are 
restricted  to  operating  in  the  physical 
location  in  which  the  facility  first 
processed  pollock  during  a  fishing  year 
Stationary  floating  processors  are 
restricted  to  receiving  and  processing 
BSAI  pollock  in  a  location  within 
Alaska  state  waters  that  is  within  5 
nautical  miles  (nm)  of  the  position  in 
which  the  stationary  floating  processor 
first  processed  BSAI  pollock  during  a 
fishing  year.  NMFS  believes  that  5  nm. 
is  an  appropriate  distance  for  this 
requirement  because  it  allows  the 
operator  of  a  floating  processor  some 
flexibility  in  choosing  an  appropriate 
anchorage,  but  it  still  requires  that  the 
processor  be  located  in  the  same  body 
of  water  for  the  duration  of  a  fishing 
year  while  receiving  and  processing 
BSAI  pollock. 

Approval  of  Additional  AFA  Inshore 
Processors 

Paragraph  208(f)(2)  of  the  AFA 
provides  that: 

Upon  recommendalion  by  the  North 
Pacific  Council,  the  Secretary  may  approve 
measures  to  allow  catcher  vessels  eligible 
under  subsection  (a)  to  deliver  pollock 
harvested  from  the  directed  fishing 
allowance  under  section  206(b)(1)  to 
shoreside  processors  not  eligible  under 
paragraph  (1)  if  the  total  allowable  catch  for 
pollock  in  the  Bering  Sea  and  Aleutian 
Islands  Management  Area  increases  by  more 
than  10  percent  above  the  total  allowable 
catch  in  such  fishery  in  1997,  or  in  the  event 
of  the  actual  total  loss  or  constructive  total 
loss  of  a  shoreside  processor  eligible  under 
paragraph  (1)(A) 

To  implement  this  provision  of  the 
AFA,  the  final  rule  provides  a 
mechanism  for  the  Council  to 


recommend  that  NMhS  issue  AFA 
inshore  processor  permits  to  inshore 
processors  that  are  otherwise  ineligible 
under  the  AFA.  In  the  event  that  the 
BSAI  pollock  TAG  exceeds  1,274.900  mt 
(10  percent  above  the  1997  combined 
BSAI  TAG  of  1,159.000  mt),  or  in  the 
event  of  the  actual  total  loss  or 
constructive  loss  of  an  AFA  inshore 
processor,  the  Council  may  recommend 
that  an  additional  inshore  processor  (or 
processors)  be  issued  AFA  inshore 
processing  permits.  The  Council's 
recommendation  to  NMFS  must  identif\' 
(1)  the  processor  (or  processors)  that 
would  be  issued  AFA  inshore 
processing  permits.  (2)  the  type  of  AFA 
inshore  processing  permit(sj  to  be 
issued  (restricted  or  unrestricted),  and 
the  duration  of  any  such  permit(s).  The 
Council  may  recommend  any  length  of 
duration  for  permits  issued  under  this 
provision,  from  a  single  fishing  season 
to  the  duration  of  the  AFA  Or  the 
Council  may  recommend  that  any  such 
permits  remain  valid  as  long  as  the 
criteria  that  led  to  their  issuance  remain 
in  effect  (i.e.,  TAG  remains  above 
1,274.900  mt). 

Rpplacpment  \'essels 

This  final  rule  provides  that,  in  the 
event  of  the  actual  total  loss  or 
constructive  total  loss  of  an  AFA  catcher 
vessel,  AFA  mothership,  or  AFA 
catcher/processor,  the  owner  of  such 
vessel  may  designate  a  replacement 
vessel  that  will  be  eligible  in  the  same 
manner  as  the  original  vessel  after 
submission  of  an  application  for  an  AFA 
replacement  vessel  that  is  subsequently 
approved  by  NMFS.  The  AFA  contains 
specific  restrictions  on  replacement 
vessels  that  are  set  out  in  detail  in  the 
final  rule  regulator}'  text  at  §679.4(l)(7). 
Paragraph  208(g)(5J  of  the  AFA  states 
that  a  vessel  may  be  used  as  a 
replacement  vessel  if: 

the  eligible  vessel  is  less  than  165  feet  in 
registered  length,  of  fewer  than  750  gross 
registered  tons,  and  has  engines  incapable  of 
producing  less  than  3.000  shaft  horsepower, 
the  replacement  vessel  is  less  than  each  of 
such  thresholds  and  does  not  exceed  by  more 
than  10  percent  the  registered  length,  gross 
registered  tons  or  shaft  horsepowerDf  the 
eligible  vessel; 

NMFS  believes  that  Congress 
intended  this  clause  to  apply  to  eligible 
vessels  with  engines  incapable  of 
producing  more  than  3,000  shaft 
horsepower  rather  than  engines 
incapable  of  producing  less  than  3.000 
shaft  horsepower.  No  catcher  vessel 
operating  in  Alaska  has  engines 
incapable  of  producing  less  than  3.000 
shaft  horsepower,  and  construing  this 
clause  literally  would  make  this 
provision  a  nullity.  Any  vessel  engine 
regardless  of  size  is  capable  of 
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producing  less  ihdJi  J.OOU  shaft 
horsepower  at  less  than  hill  throttle  or 
at  idle.  Therefore,  NMFS  is  using  the 
phrase  "incapable  of  producing  more 
than  3.000  shaft  horsepower"  to 
implement  paragraph  208(g)(5)  of  the 

AFA. 

In  the  event  of  the  loss  of  an  approved 
AFA  replacement  vessel,  the  owners  of 
the  replacement  vessel  may  designate  a 
subsequent  replacement  vessel  provided 
that  the  original  replacement  vessel  is 
lost  under  conditions  that  meet  the 
criteria  set  out  in  the  AFA  for  lost 
vessels.  In  the  event  of  multiple  vessel 
replacements,  the  length,  horsepower, 
and  tonnage  limits  for  any  subsequent 
replacement  vessels  are  based  on  the 
lengtb,  horsepower,  and  tonnage  of  the 
originally  qualifying  AFA  vessel. 

Under  the  final  rule,  any  vessel  that 
meets  the  replacement  vessel  criteria 
may  be  designated  as  a  replacement  for 
a  lost  vessel  including  an  existing  AFA 
vessel.  In  the  event  that  an  existing  AFA 
catcher  vessel  is  designated  as  a 
replacement  for  a  lost  AFA  catcher 
vessel,  the  catch  histories  of  the  two 
vesseb  will  be  merged  for  the  purpose 
of  making  inshore  cooperative 
allocations,  crab  sideboard 
endorsements,  and  groundfish 
sideboard  exemptions  However,  the 
catch  histories  of  two  vessels  will  not  be 
merged  until  NMFS  rt?ceives  and 
approves  an  application  for  a 
replacement  vessel  from  the  ownor(s)  of 
the  affected  vessels 

Official  AFA  Recorii  aiul  ,\pp4  als 

in  order  to  issue  AFA  permits,  NMFS 
has  compiled  available  information 
about  vessels  and  processors  that  were 
used  to  participate  in  the  BSAI  pollack 
fisheries  during  the  qualifying  periods 
Information  in  the  official  AFA  re<:ord 
includes  vessel  ownership  information, 
documented  harvests  made  from  vessels 
during  AFA  qualifying  periods,  vessel 
characteristics,  and  documented 
amounts  of  pollock  processed  by 
pollock  processors  during  AFA 
qualifying  periods.  Under  this  final  rule, 
the  official  AFA  record  is  presumed  to 
bo  correct  for  the  purpose  of 
determining  eligibility  for  AFA  permits. 
An  applicant  for  an  AFA  permit  has  the 
burden  of  proving  correct  any 
information  submitted  in  an  application 
that  is  inconsistent  with  the  AFA 
official  re<-.ord. 

This  final  rule  also  establishes  an 
appeals  process  under  which  the 
owners  of  vessels  and  processors  may 
appeal  NMFS  determinations  about 
either  AFA  eligibility  or  inshore 
cooperative  allocations.  The  appeals 
process  for  AFA  permits  and  inshore 
cooperative  allocations  is  based  on  the 


existing  apptMib  process  in  place  for  the 
individual  fishing  quota  and  LLP 
programs. 

Krstru  turns  on   I  r.uistiT  ot  M  P 
LH.eiiMJs 

This  final  rule  contains  a  revision  to 
the  LLP  program  for  groundfish  and 
crab  that  prevents  LLP  licenses  earned 
on  AFA  vessels  from  being  used  on  non- 
AFA  ves.sels.  The  purpose  of  this 
restriction  is  to  prevent  the  owners  of 
retired  AFA  vessels  from  re-deploying 
the  LLP  license  in  the  groundfish  and/ 
or  crab  fisheries  off  Alaska  on  a  new 
vessel  that  is  not  subject  to  the  same 
sideboard  restrictions  as  the  retired  AFA 
vessel.  Without  this  restriction,  owners 
of  AFA  vessels  would  bo  able  to  evade 
the  harvesting  sideboard  restrictions 
contained  in  this  rule  by  using  the  LLP 
licenses  from  their  AFA  vessels  to 
deploy  new  vessels  into  the  groundfish 
and  crab  fisheries  that  are  not  subject  to 
AFA  sideboards 

Under  this  restriction,  no  person  may 
use  an  LLP  license  that  was  derived  in 
whole  or  in  part  from  the  qualifying 
fishing  history  of  an  AFA  catcher  vessel 
or  a  listed  AFA  catcher/ processor  to  fish 
for  grt)undfish  or  crab  on  a  non-AFA 
catcher  vessel  or  non-AFA  catcher/ 
processor.  NMFS  will  identify  all  such 
licenses  affected  by  this  restriction  and 
inform  the  holders  of  such  licenses  of 
this  restriction  through  a  letter  to  the 
permit  holder  and/or  an  endorsement 
printed  on  the  face  of  the  license. 
Persons  will  be  able  to  file  an 
administrative  appeal  of  NMFS" 
determination  under  §679.4{1)(8). 

C.  Procedures  and  Formulas  for 
Allocating  the  BSAI  Pollock  TAC 

Under  this  final  rule,  the  procedures 
for  allocating  pollock  TAC  among 
industry  sec:tors  and  apportioning  each 
sector's  TAC  between  seasons  and/or 
areas  are  revised  to  incorporate  the 
changes  required  by  the  AFA.  No 
changes  from  the  proposed  rule  were 
made  to  the  procedures  and  formulas  for 
allocating  the  BSAI  pollock  TAC. 

Under  this  final  rule,  10  percent  of  the 
pollock  TAC  specified  for  the  Bering 
Sea  (BS)  subarea  and  the  Aleutian 
Islands  (AI)  subarea  will  be  allocated  to 
the  CDQ  program.  The  remaining  TAC 
for  each  subarea,  after  establishment  of 
an  incidental  catch  allowance  for 
pollock  harvested  as  incidental  catch  in 
other  groundfish  fisheries,  will  be 
allocated  50  percent  to  AFA  catcher 
vessels  harvesting  pollock  for 
processing  by  AFA  inshore  processors; 
40  percent  to  AFA  catcher/processors 
and  AFA  catcher  vessels  harvesting 
pollock  for  processing  by  AFA  catcher/ 
processors,  with  not  less  than  8.5 


percent  of  this  allocation  made  available 
to  AFA  catcher  vessels  delivering  to 
catcher/processors;  and  10  percent  to 
AFA  catcher  vessels  harvesting  pollock 
for  processing  by  AFA  motherships.  The 
inshore  pollock  TAC  will  be  further 
divided  into  two  allocations:  one 
allocation  to  vessels  participating  in 
inshore  fishery  cooperatives,  and  one 
allocation  to  vessels  not  participating  in 
a  fishery  cooperative.  The  annual 
allocation  to  inshore  cooperatives  will 
be  equal  to  the  aggregate  annual 
allocations  made  to  each  inshore 
cooperative.  The  annual  allocation  to 
the  inshore  open  access  fishery,  which 
is  composed  of  the  remaining  AFA 
inshore  catcher  vessels  that  are  not  in  a 
cooperative,  will  be  equal  to  the 
remaining  inshore  allocation  after 
subtraction  of  the  allocation  to  fishery 
cooperatives 

Management  nt  the  H  '■,  Piti  fiit 
.•\il()(  iition  (or    \F  \  (  rfli  hi-r  \  cssi-ls 
Dflnrrmu  to  (  .it(  her/Protesson. 

V.  ii>!.-i  >..l>.-,.^.ii..ii  210(c)  of  the  AFA 
"not  less  than  8.5  percent  of  the 
(catcher/processor  sector)  directed 
fishing  allowance  .  .  .  shall  be  available 
for  harvest  only  by  the  catcher  vessels 
eligible  under  section  208(b)." 
Subsection  210(c)  further  provides  that 
"The  owners  of  such  catcher  vessels 
may  participate  in  a  fishery  cooperative 
with  the  owners  of  the  catcher/ 
processors  eligible  under  paragraphs  (1) 
through  (20)  of  section  208(e)."  NMFS 
intends  to  implement  these  two  related 
provisions  by  establishing  two  different 
procedures  based  on  whether  such 
catcher  vessels  are  members  of  a 
cooperative  with  AFA  catcher/ 
processors  during  a  given  fishing  year. 

Allocation  procedure  with 
cooperatives  If  the  owners  of  all  such 
AFA  catcher  vessels  enter  into  a 
cooperative  agreement,  and  the  owners 
of  such  vessels  also  have  entered  into  a 
cooperative  agreement  or  inter- 
cooperative  agreement  with  the  owners 
of  the  listed  AFA  catcher/ processors, 
and  such  agreement  provides  for  at  least 
8.5  percent  of  the  cooperative  harvest 
shares  for  such  catcher  vessels,  then 
NMFS  will  assume  that  the  8.5  percent 
catcher  vessel  allocation  has  been 
provided  for  within  the  cooperative  or 
inter-cooperative  agreement.  In  such 
event,  NMFS  will  make  a  single 
allocation  of  pollock  to  the  catcher/ 
processor  sector  that  is  not  subdivided 
between  catcher  vessels  and  catcher/ 
processors.  Owners  of  catcher/ 
processors  are  then  able  to  enter  into 
cooperative  agreements  that  allow  them 
to  harvest  some  or  all  of  the  8.5  percent 
of  the  TAC  reserved  for  catcher  vessels, 
or  catcher  vessels  could  harvest  some  or 
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all  of  91.5  percent  catcher/processor 
limit. 

Allocation  procedure  without 
cooperatives.  If  the  AFA  catcher  vessels 
eligible  to  deliver  to  catcher/processors 
do  not  form  a  cooperative  and  do  not 
enter  into  a  cooperative  or  inter- 
cooperative  agreement  with  the  listed 
AFA  catcher/processor  fleet,  then  NMFS 
will  limit  AFA  catcher/processors  to 
harvesting  no  more  than  91.5  percent  of 
the  catcher/processor  sector  allocation 
to  guarantee  that  not  less  than  8  5 
percent  of  the  catcher/processor  sector 
allocation  is  made  available  for  harvest 
by  AFA  catcher  vessels.  In  other  words, 
AFA  catcher/processors  will  be  limited 
to  harvesting  no  more  than  91.5  percent 
of  the  catcher/processor  allocation  and 
only  eligible  catcher  vessels  will  be  able 
to  harvest  the  remaining  8.5  percent  of 
the  catcher/processor  sector  allocation 
for  delivery  to  catcher/processors.  This 
91.5  percent  catcher/processor  harvest 
limit  will  be  published  in  the  annual 
harvest  specifications  and  will  be 
applied  to  each  fishing  season. 

Management  of  the  0  ,5  Percent  (^ap  for 
Unlisted  AFA  Catcher/processors 

Under  paragraph  208(e)(21)  of  the 
AFA,  unlisted  catcher/processors  are 
"prohibited  from  harvesting  in  the 
aggregate  a  total  of  more  than  one-half 
(0.5)  of  a  percent  of  the  pollock 
apportioned  to  the  [AFA  catcher/ 
processor  sector]."  Under  the  final  rule, 
this  0.5  percent  limit  will  be 
apportioned  seasonally  using  whatever 
seasonal  apportionment  formula  is  in 
effect  for  the  overall  catcher/processor 
sector.  This  is  to  prevent  unlisted 
catcher/processors  from  taking  their 
entire  0.5  percent  limit  during  the  roe 
season  when  pollock  have  higher  value. 
However,  NMFS  will  allow  for  the 
rollover  of  any  uncaught  amount  of  this 
0.5  percent  limit  from  the  roe  to  the 
non-roe  season  so  that  unlisted  catcher/ 
processors  could  take  their  entire 
annual  limit  during  the  non-roe  season 
if  they  so  choose.  This  0.5  percent  limit 
is  not  a  separate  allocation  to  unlisted 
AFA  catcher/processors  but  rather  a  cap 
on  their  harvest  activity  within  the 
overall  catcher/processor  sector 
allocation.  Consequently,  if  unlisted 
AFA  catcher/processors  choose  not  to 
fish,  this  opportunity  will  be  foregone  in 
favor  of  other  AFA  catcher/processors 
and  AFA  catcher  vessels  delivering  to 
catcher/ processors . 

Inshore  ("ooperative  Allocations 

Paragraph  210(b)H)(B)  of  the  AFA  sets 
out  a  specific  formula  for  determining 
the  allocation  of  pollock  to  each  inshore 
cooperative.  Under  this  paragraph: 


The  Secretary  shall  allow  only  such 
catcher  vessels  ...  to  harvest  the  aggregate 
percentage  of  the  directed  Ashing  allowance 
under  section  206(b)(1)  in  the  year  in  which 
the  fishery  coopierative  will  be  in  effect  that 
is  equivalent  to  the  aggregate  total  amount  of 
pollock  harvested  by  such  catcher  vessels  .  . 
.  in  the  directed  pollock  fishery  for 
processing  by  th"e  inshore  component  during 
1995,  1996,  and  1997  relative  to  the  aggregate 
total  amount  of  pollock  harvested  in  the 
directed  pollock  fishery  for  processing  by  the 
inshore  component  during  such  years  and 
shall  prevent  such  catcher  vessels  .  .  .  from 
harvesting  in  aggregate  in  excess  of  such 
percentage  of  such  directed  fishing 
allowance. 

In  other  words,  under  the  AFA.  each 
inshore  cooperative's  allocation 
percentage  is  generated  by  dividing  the 
aggregate  inshore  landings  by  all 
member  vessels  in  the  cooperative  from 
1995-1997  by  the  total  inshore  landings 
during  that  same  period. 

However,  paragraph  213(c)(3)  of  the 
AFA  provides  the  Council  with  the 
authority  to  recommend  an  alternative 
allocation  formula: 

The  North  Pacific  Council  may  recommend 
and  the  Secretary  may  approve  conservation 
and  management  measures  in  accordance 
with  the  Magnuson-Stevens  Act .  .  .  that 
supersede  the  criteria  required  in  paragraph 
(1)  of  section  210(b)  to  be  used  by  the 
Secretary  to  set  the  percentage  allowed  to  be 
harvested  by  catcher  vessels  pursuant  to  a 
fishery  cooperative  under  such  paragraph. 

Using  the  authority  provided  in 
paragraph  213(c)(3)  of  the  AFA,  the 
Council  has  recommended  three 
changes  that  supersede  the  inshore 
cooperative  allocation  formula  set  out  in 
the  AFA.  These  changes  are  contained 
in  the  final  rule  and  described  below. 

Offshore  compensation.  The  first 
change  recommended  by  the  Council  at 
its  June  1999  meeting  allows  inshore 
catcher  vessels  to  receive  inshore  catch 
history  credit  for  landings  made  to 
catcher/processors  if  the  vessel  made 
cumulative  landings  to  catcher/ 
processors  of  more  than  499  mt  of  BSAI 
pollock  during  the  1995  through  1997 
qualifying  period.  The  Council 
recommended  this  change  to  assist  the 
cooperatives  in  meeting  the  intent  of 
paragraph  210(b)(4)  of  the  AFA,  which 
requires  that: 

Any  contract  implementing  a  fishery 
cooperative  under  paragraph  (1)  which  has 
been  entered  into  by  the  owner  of  a  qualified 
catcher  vessel  eligible  under  section  208(a) 
that  harvested  pollock  for  processing  by 
catcher/processors  or  motherships  in  the 
directed  pollock  fishery  during  1995.  1996. 
and  1997  shall,  to  the  extent  practicable, 
provide  fair  and  equitable  terms  and 
conditions  for  the  owner  of  such  qualified 
c;atcher  vessel. 

The  Council  believed  that  catcher 
vessels  with  sustained  participation 
delivering  to  catcher/processors,  but 


excluded  from  delivering  to  catcher/ 
processors  under  subsection  208(b)  of 
the  AFA,  should  not  be  disadvantaged 
by  the  new  management  regime.  The 
Council  chose  499  mt  as  the  threshold 
based  on  information  presented  in  the 
FEIS/RIR/IRFA,  which  indicated  that 
499  mt  provided  a  good  "break  point" 
between  vessels  with  significant  history 
of  delivering  to  catcher/processors  and 
vessels  that  only  had  incidental 
deliveries  to  catcher/processors  during 
the  1995  through  1997  qualifying 
period.  The  Council  recommended  that 
only  deliveries  to  catcher/processors  be 
considered  for  such  "compensation" 
and  not  deliveries  made  to  the  three 
motherships  listed  in  subsection  2D8(d) 
of  the  AFA,  because  any  vessel  with 
more  than  250  mt  of  pollock  deliveries 
to  one  of  the  three  AFA  motherships 
during  the  qualifying  period  will  earn 
an  endorsement  to  deliver  pollock  to 
AFA  motherships  under  the  AFA  and, 
therefore,  has  not  "lost  "  any  fishing 
privileges  as  a  result  of  the  AFA. 

Using  the  best  2  of  3  years  from  1995- 
1997.  The  second  change  recommended 
by  the  Council  at  its  June  1999  meeting, 
modifies  the  allocation  formula  so  that 
the  share  of  the  BSAI  pollock  TAC  that 
each  catcher  vessel  brings  into  a 
cooperative  is  based  on  average  annual 
pollock  landings  in  its  best  2  out  of  3 
years  from  1995  through  1997.  This 
change,  along  with  the  offshore 
compensation  formula,  was 
unanimously  endorsed  by  industry 
representatives  durihg  public  testimony 
at  the  June  1999  Council  meeting.  These 
changes  were  viewed  as  a  more 
equitable  method  of  allocating  pollock 
catch  because  some  vessels  may  have 
missed  all  or  part  of  the  inshore  fishery 
in  a  given  year  due  to  unavoidable 
circumstances  such  as  vessel 
breakdowns  or  lack  of  markets. 

Revised  open  access  formula.  Finally, 
the  Council  recommended  a  third 
change  to  the  allocation  formula  at  its 
June  2000  meeting.  This  change  reduces 
the  denominator  in  the  formula  from 
"the  aggregate  total  amount  of  pollock 
harvested  in  the  directed  pollock  fisherj' 
for  processing  by  the  inshore 
component"  to  "the  aggregate  total 
amount  of  pollock  har\'ested  by  AFA 
catcher  vessels  with  inshore  sector 
endorsements."  The  effect  of  this 
change  is  to  eliminate  from  the  formula 
all  1995  through  1997  catch  history 
made  by  vessels  that  are  not  AFA 
catcher  vessels  with  inshore  sector 
endorsements.  One  consequence  of  the 
formula  set  out  in  the  AFA  is  that  all 
inshore  catch  history  made  by  non-AFA 
vessels,  and  AFA  catcher  vessels 
without  inshore  endorsements,  defaults 
to  the  open  access  sector.  The  Council 
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believed  that  this  resulted  in  an  inshore 
open  access  allocation  that  was  unfairly 
inflated  to  the  detriment  of  vessels  in 
cooperatives.  The  Council  believed  that 
inflating  the  open  access  quota  in  such 
a  manner  will  provide  incentives  for 
vessels  to  leave  cooperatives,  which 
could  disrupt  the  objective  of 
rationalizing  the  BSAI  pollock  fishery 
Under  this  change,  the  cooperative  and 
the  open  access  sectors  will  be  treated 
equally  and  allocations  to  both 
cooperatives  and  the  open  access  sector 
would  be  based  only  on  the  fishing 
histories  of  the  vessels  in  each  group. 
All  three  of  these  changes  have  been 
incorporated  into  Amendments  61/61/ 
13/8  as  management  measures  that 
supersede  the  AFA. 

Separate  allocations  for  Bering  Sea 
and  Aleutian  Islands  SutMireas  Under 
the  final  rule.  NMFS  will  use  the 
allocation  formula  recommended  "by  the 
Council  to  make  annual  allocations  of 
pollock  to  each  inshore  cooperative  for 
each  subarea  of  the  BSAI;  the  Bering  Sea 
subarea  and  the  Aleutian  Islands 
subarea.  These  two  subareas  are  treated 
as  separate  pollock  stocks  under  the 
FMP  and  receive  separate  TACs  during 
the  annual  specification  process.  The 
Aleutian  Islands  subarea  is  currently 
closed  to  directed  fishing  for  pollock  as 
a  protection  measure  for  Steller  sea 
lions.  Consequently,  under  this  final 
rule,  as  long  as  Aleutian  Islands  subarea 
is  closed  for  this  or  any  other  reason, 
NMFS  will  not  make  separate 
cooperative  allocations  of  pollock  for 
the  Aleutian  Islands  subarea.  Each 
cooperative  will  receive  an  annual 
allocation  of  Bering  Sea  subarea  pollock 
only. 

Each  sector's  annual  Bering  Sea 
Subarea  allocation  of  pollock  is  further 
apportioned  among  fishing  seasons.  In  a 
separate  action,  NMFS  is  implementing 
management  measures  to  temporally 
and  spatially  disperse  the  BSAI  pollock 
fishery  to  prot(K:t  endangered  Steller  sea 
lions.  These  temporal  and  spatial 
dispersion  measures  will  be  applied  to 
each  sector's  BSAI  pollock  allocations. 

Treatment  of  the  F/V  HAZEL 
LORRAINE  AND  F/V  PROVIDIAN 
pursuant  to  Public  Law  106-562.  In 
December  2000,  the  President  signed 
Public  Law  106-562  into  law,  This  law, 
among  other  things,  contains  a 
provision  that  includes  the  F/V  HAZEL 
LORRAINE  and  F/V  PROVIDL\N  as 
AFA  inshore  catcher  vessels.  The 
relevant  section  reads  as  follows: 

SEC  501.  TREATMENT  OF  VESSEL  AS  AN 
ELIGIBLE  VESSEL.Nolwithstanding 
paragraphs  (1)  through  (3)  of  sections  208(a) 
of  the  American  Fisheries  Act  .  .  .  the  catcher 
vessel  HAZEL  LORRAINE  ...  and  catcher 
vessel  PROVIDIAN  .  .  .  shall  be  considered 


lo  be  VBh.sel.^  thdl  dre  eiigiblu  lo  liaivust  thf 
directed  fishing  allowance  under  section 
206(b)(1)  of  that  Act  pursuant  to  a  Federal 
fishing  permit  in  the  same  manner  as.  and 
subject  lo  the  same  requirements  and 
limitations  on  that  harvesting  as  apply  to, 
c:atcher  vessels  that  are  eligible  lo  harvest 
that  diretrled  fishing  allowance  under  section 
208(a)  of  that  Act 

After  reviewing  the  legislative  history 
of  this  statute  including  a  statement  by 
Senator  Snow  in  the  Congressional 
Record  (S.  11894,  December  15.  2000). 
NMFS  has  determined  that  Public  Law 
106-562  directs  NMFS  to  include  both 
the  F/V  HAZEL  LORRAINE  and  F/V 
PROVIDIAN  as  eligible  vessels  and 
directs  NMFS  to  use  the  1992  through 
1994  pollock  catch  history  of  the  F/V 
OCEAN  SPRAY  instead  of  1995  through 
1997  catch  history  of  the  F/V 
PROVIDIAN  for  the  purpose  of 
determining  inshore  cooperative  quota 
allocations  Consequently,  the  final 
regulations  provide  that  the  1992 
through  1994  catch  history  of  the  F/V 
OCEAN  SPRAY  would  be  used  to 
determine  inshore  cooperative 
allocations  for  any  cooperative  for 
which  the  F/V  PROVIDIAN  is  a 
member. 

Excessive  Shares  Harvesting  and 
Processing  Limits 

Harvesting  limits.  Paragraph  210(e)(1) 
of  the  AFA  establishes  an  excessive 
harvesting  share  cap  of  17.5  percent  of 
the  directed  pollock  fishery  as  follows: 

HARVESTING.— No  particular  individual, 
corporation,  or  other  entity  may  harvest, 
through  a  fishery  cooperative  or  otherwise,  a 
total  of  more  than  17.5  percent  of  the  pollock 
available  to  be  harvested  in  the  directed 
pollock  fisher>'. 

To  implement  this  provision  of  the 
AFA,  NMFS  will  publish  in  the  annual 
harvest  specifications,  the  tonnage 
amount  that  equates  to  17.5  percent  of 
the  pollock  available  to  be  harvested  in 
the  directed  pollock  fishery  excluding 
CDQ.  The  final  rule  also  contains  a 
definition  of  "AFA  entity"  to  identify 
which  entities  are  affected  by  this  17.5 
percent  excessive  harvesting  share  limit. 
The  definition  of  AFA  entity  is 
discussed  in  detail  in  the  definitions 
section. 

Processing  limits.  Paragraph  210(e)(2) 
of  the  AFA  states  that: 

Under  the  authority  of  section  301(a)(4)  of 
the  Magnu,son-Stevens  Act  (16  U.S.C. 
1851(a)(4)).  the  North  Pacific  Council  is 
directed  to  recommend  for  approval  by  the 
Secretary  conservation  and  management 
measures  to  prevent  any  particular 
individual  or  entity  from  processing  an 
excessive  share  of  the  pollock  available  to  be 
harvested  in  the  directed  pollock  fishery.  In 
the  event  the  North  Pacific  Council 
recommends  and  the  Secretary  approves  an 
excessive  processing  share  that  is  lower  than 


17.5  pertL'iil.  diiy  indiVKiu.ii  or  ciilHy  that 
previously  processed  a  percentage  greater 
than  such  share  shall  be  allowed  lo  continue 
lo  process  such  percentage,  except  that  their 
percentage  may  not  exceed  17.5  percent 
(excluding  pollock  processed  by  catcher/ 
processors  that  was  harvested  in  the  directed 
pollock  fishery  by  catcher  vessels  eligible 
under  208(b))  and  shall  be  reduced  if  their 
percentage  decreases,  until  their  percentage 
is  below  such  share.  In  re<:ommending  the 
excessive  processing  share,  the  North  Pacific 
Council  shall  consider  the  need  of  catcher 
vessels  in  the  directed  pollock  fishery  to  have 
competitive  buyers  for  the  pollock  harvested 
bv  such  vessels. 

At  its  October  2000  meeting,  the 
Council  considered  various  options  for 
processing  excessive  share  limits  for  the 
BSAI  pollock  fishery  and  adopted  a 
BSAI  pollock  excessive  processing  share 
limit  of  30  percent  of  the  non-CDQ 
directed  fishing  allowance.  The  Council 
also  recommended  that  the  same  10 
percent  entity  rules  established  for 
excessive  harvesting  shares  be  used  for 
excessive  processing  shares  as  well. 
Under  this  final  rule.  NMFS  will 
publish  in  the  annual  harvest 
specifications,  the  excessive  processing 
share  limit  in  tons  that  equates  to  30 
percent  of  the  pollock  available  to  be 
harvested  in  the  non-CDQ  directed 
pollock  fishery.  An  AFA  entity  is 
prohibited  from  processing  BSAI 
pollock  from  the  BSAI  directed  poUofk 
fishery  in  excess  of  this  excessive 
processing  share  limit. 

D  Regulations  Governing  the  Formation 
and  Operation  of  Fishery  Cooperatives 

This  final  rule  contains  regulations 
that  govern  the  formatJon  and  operation 
of  fishery  cooperatives.  The  first  set  of 
regulations  are  filing  deadlines  and 
annual  reporting  requirements  that 
apply  to  all  cooperatives  operating  in 
the  BSAI  pollock  fishery  regardless  of 
sector.  The  second  set  of  regulations  are 
required  provisions  of  cooperative 
contracts  that  must  be  included  in  all 
catcher  vessel  cooperatives  operating  in 
the  BSAI  pollock  fishery  that  are 
intended  to  govern  the  harvest  of 
sideboard  species  by  catcher  vessel 
cooperatives.  The  third  set  of 
regulations  are  specific  requirements 
and  restrictions  on  inshore  catcher 
vessel  cooperatives  that  are  applying  for 
an  inshore  cooperative  fishing  permit  to 
receive  an  annual  allocation  of  the 
inshore  sector  BSAI  pollock  TAC. 

Regulations  that  .\pplv  to  all 
Cooperatives 

The  following  regulations  apply  to  all 
fishery  cooperatives  formed  for  the 
purpose  of  managing  directed  fishing  for 
pollock  within  any  sector  of  the  BSAI 
pollock  fishery. 
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Filing  deadlines.  Each  fishery 
cooperative  must  file  with  N.MFS  and 
the  Council,  a  signed  copy  of  its 
cooperative  contract,  and  any  material 
modifications  to  any  such  contract, 
together  with  a  copy  of  a  letter  from  a 
party  to  the  contract  requesting  a 
business  review  letter  on  the  fishery 
cooperative  from  the  Department  of 
Justice  and  anv  response  to  such 
request  The  Council  and  .\'MF,S  will 
make  this  information  available  to  the 
public  upon  request  The  filing  deadline 
for  cooperatives  operating  in  the 
catcher/ processor  and  mothership 
sectors  is  30  days  prior  to  the  start  of 
any  fishing  activity  conducted  under  the 
terms  of  the  contract.  The  filing 
deadline  for  cooperatives  operating  m 
the  .^F.■^  inshore  sector  is  December  1  of 
the  year  prior  to  the  year  in  which 
fishing  under  the  contract  will  occur. 
The  December  1  deadline  for  inshore 
sector  cooperatives  is  necessarv  because 
inshore  sector  cooperative  allocations 
must  be  included  in  the  BSAI  interim 
harvest  specifications  that  are  usuallv 
published  prior  to  January  1  of  each 
year.  Under  this  final  rule,  NMFS  will 
not  make  sub-allocations  of  pollock  to 
catcher/processor  and  mothership 
cooperatives.  Such  cooperatives  operate 
at  the  sector  level.  Consequently, 
catcher/prcK;essor  and  mothership  sector 
cooperative  information  does  not  need 
to  be  included  m  the  BSAI  interim 
harvest  specifications. 

Designated  representative.  Each 
cooperative  is  required  to  appoint  a 
designated  representative.  The 
designated  representative  is  the  pnmar\ 
contact  person  for  NMFS  on  issues 
related  to  the  operation  of  the 
cooperative  and  is  responsible  for 
fulfilling  regulatorv  requirements  on 
behalf  of  the  cooperative  including,  but 
not  limited  to,  filing  of  cooperative 
contracts,  filing  of  annual  reports,  and 
in  the  case  of  inshore  sector  catcher 
vessel  cooperatives,  signing  cooperative 
fishing  permit  applications  and 
completing  and  submitting  inshore 
catcher  vessel  pollock  cooperative  catch 
reports.  The  owners  of  the  member 
vessels  are  jointly  emd  severally 
responsible  for  compliance  and 
ensuring  that  the  designated 
representative  complies  with  the 
requirements  contained  in  this  final 
rule. 

Agent  for  service  of  process.  Each 
cooperative  is  required  to  appoint  an  . 
agent  who  is  authorized  to  receive  and 
respond  to  any  legal  process  issued  in 
the  United  States  with  respect  to  all 
owners  and  operators  of  vessels  that  are 
members  of  the  cooperative  The  agent 
for  service  of  process  may  be  the  same 
indix'idual  a*;  the  cooperative's 


designated  representative,  or  may  be  a 
different  individual.  Service  on  or 
notice  to  the  cooperative's  appointed 
agent  constitutes  service  on  or  notice  to 
all  members  of  the  cooperative.  NMFS 
may,  at  its  option,  attempt  to  serve  every 
member  of  the  cooperative  individually 
in  addition  to  service  on  the 
cooperative's  appointed  agent.  However, 
failure  to  achieve  service  on  the 
individual  member  does  affect  the 
validity  of  notice  if  service  is 
accomplished  on  the  cooperative's 
appointed  agent  for  service  of  process. 
The  agent  for  service  of  process  must  be 
capable  of  acc^epting  service  on  behalf  of 
the  cooperative  until  December  31  of  the 
year  5  years  after  the  calendar  year  for 
which  the  fishery  cooperative  has  filed 
Its  intent  to  operate.  If  the  agent  is 
unable  to  complete  this  obligation,  the 
cooperative  is  required  to  appoint  a 
replacement  agent  who  could  complete 
the  term  of  service 

Required  contract  elements  for  all 
fishery  cooperatives.  Under  the  final 
rule,  all  cooperative  contracts  formed 
for  the  purpose  of  managing  directed 
fishing  for  pollock  in  the  BSAI  must:  (1) 
list  parties  to  the  contract,  (2)  list  all 
vessels  and  processors  that  will  harvest 
and  process  pollock  har\ested  under  the 
cooperative,  (3)  specify  the  amount  or 
percentage  of  pollock  allocated  to  each 
partv  to  the  contract,  and  (4)  pursuant 
to  subsection  210(f)  of  the  AFA,  include 
a  contract  clause  under  which  the 
parties  to  the  contract  agree  to  make 
payments  to  the  State  for  any  pollock 
harvested  in  the  directed  pollock  fisher\' 
which  IS  not  landed  in  the  State,  in 
amounts  which  otherwise  would  accrue 
had  the  pollock  been  landed  in  the  State 
subject  to  any  landing  teixes  established 
under  Alaska  law.  Failure  to  include 
such  a  contract  clause  or  for  such 
amounts  to  be  paid  will  result  in  a 
revocation  of  the  authority  to  form 
fishery  cooperatives  under  section  1  of 
the  Act  of  June  25,  1934  (15  U.S.C.  521 
et  seq.). 

Annual  reporting  requirements  for  all 
cooperatives.  Under  this  final  rule  all 
cooperatives  are  required  to  submit 
[)reliminarv  and  final  annual  written 
rejKjrts  on  fishing  activity  to  the 
Council.  The  Council  will  make  copies 
of  each  report  available  to  the  public 
upon  request.  The  preliminary  report 
covering  activities  through  November  1 
must  be  submitted  by  December  1  of 
each  year  The  final  report  covering 
activities  for  an  entire  calendar  year 
must  be  submitted  by  February  1  the 
following  year. 

The  prefiminar\'  and  final  written 
reports  must  contain,  at  a  minimum:  (1) 
The  cooperative's  allocated  catch  of 
pollock  and  sideboard  species,  and  any 


sub-allocations  of  pollock  and  sideboard 
species  made  by  the  cooperative  to 
individual  vessels  on  a  vessel-bv-vessel 
basis;  (2)  the  cooperative's  actual 
retained  and  discarded  catch  of  pollock, 
sideboard  species,  and  prohibited 
species  catch  (PSC)  on  an  area-by-area 
and  vessel-by-vessel  basis;  (3)  a 
description  of  the  method  used  by  the 
cooperative  to  monitor  fisheries  in 
which  cooperative  vessels  participated: 
and  (4)  a  description  of  any  actions 
taken  by  the  cooperative  to  penalize 
vessels  that  exceed  their  allowed  catch 
and  bycatch  in  pollock  and  all 
sideboard  fisheries. 

The  purpose  of  this  annual  report 
requirement  is  to  assist  the  Council  and 
NMFS  in  meeting  the  requirements  of 
paragraph  210(a)(1)  of  the  AFA.  which 
requires  that  NMFS  make  such 
information  available  to  the  public  in  a 
manner  that  NMFS  and  the  Council 
decide  is  appropriate.  Section  210(a) 
requires  the  release  of  this  information, 
despite  the  confidentiality  provisions  of 
the  Magnuson-Stevens  Act  or  any  other 
law.  It  requires  that  the  Secretary  and 
Council  take  into  account  the  interest  of 
parties  to  any  cooperative  contract  in 
protecting  the  confidentiality  of 
proprietary  information.  The  Secretary 
and  the  Council  have  no  discretion  in 
whether  to  release  this  information, 
despite  the  possibility  that  it  might  be 
confidential  commercial  or  financial 
information. 

After  analyzing  various  methods  of 
providing  this  information  to  the  public, 
the  Council  determined  that  the  most 
appropriate  method  for  disseminating 
information  about  each  cooperative  is  to 
require  an  annual  report  from  each 
cooperative  that  could  be  reviewed  by 
the  Council  and  distributed  to  the 
public.  The  information  that  will  be 
released  is  based  on  observer  data  and, 
except  for  the  exception  in  section 
210(a),  such  information  may  have  been 
protected  from  public  disclosure  under 
the  Freedom  of  Information  Act. 

During  the  development  of  this 
reporting  requirement,  pollock  industr\- 
representatives  did  not  present  to  NMFS 
or  to  the  Council  concerns  about  these 
reporting  requirements,  and  have  not 
indicated  that  disclosure  of  such 
information  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm.  In  addition,  the 
armual  report  does  not  require  the 
release  of  observer  data  on  specific 
hauls  (eg,,  haul  location,  fishing  depth, 
and  catch  composition)  that  might 
disclose  confidential  information  on 
specific  fishing  operations.  The 
requirement  that  each  cooperative 
report  the  actual  retained  and  discarded 
catch  of  pollock,  sideboard  species,  and 
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i'  >(  i  on  dii  area-by  aroa  ana  vessei-b\  ■ 
.    ssel  basis  will  not  disclose  when  and 
where  individual  vessels  fished  and 
what  they  caught  at  those  locations 
which  could  have  disclosed  to 
competitors  the  identity  of  fishing 
grounds.  Therefore,  NMFS  believes  the 
disclosure  of  catch  and  bycatch 
information  on  an  annual  basis  and  by 
large  management  areas  will  not 
identify  any  vessel's  specific  fishing 
grounds  and  what  was  harvested  at 
those  specific  locations. 

For  tnese  reasons.  NMFS  has 
concluded  that  the  annual  reporting 
requirements  as  proposed  by  the 
Council  are  an  appropriate  way  to 
comply  with  the  public  disclosure 
requirements  of  paragraph  210(a)(1)  of 
the  AFA. 

Regulations  for  Cooperatives  that 
Contain  AFA  Catcher  Vessels 

In  addition  to  the  general  regulations 
described  above  that  apply  to  all  fishery 
cooperatives  operating  in  the  BSAl 
directed  pollock  fishery,  this  final  rule 
imposes  additional  contract 
requirements  for  all  cooperatives  that 
contain  AFA  catcher  vessels  These 
regulations  apply  to  catcher  vessel 
cooperatives  operating  in  all  sectors  of 
the  BSAI  pollock  fishery.  The  purpose 
of  these  regulations  is  to  hold  catcher 
vessel  cooperatives  responsible  for 
managing  the  harvest  of  groundfish 
sideboard  species  and  prevent  an  all  out 
race  for  sideboard  species  by  AFA 
catcher  vessels. 

Under  the  final  rule,  a  cooperative 
contract  that  includes  AFA  catcher 
vessels  must  include  adequate 
provisions  to  prevent  each  non-exempt 
member  catcher  vessel  from  exceeding 
an  individual  vessel  sideboard  limit  for 
each  BSAI  or  GOA  sideboard  species  or 
species  group  that  is  issued  to  the  vessel 
by  the  cooperative  in  accordance  with 
the  following  criteria:  (1)  The  aggregate 
individual  vessel  sideboard  limits 
issued  to  all  member  vessels  in  a 
cooperative  must  not  exceed  the 
aggregate  contributions  of  each  member 
vessel  towards  the  overall  groundfish 
sideboard  amount  as  announced  by 
NMFS.  or  (2)  in  the  case  of  two  or  more 
cooperatives  that  have  entered  into  an 
inter-cooperative  agreement,  the 
aggregate  individual  vessel  sideboard 
limits  issued  to  all  member  vessels 
subject  to  the  inter-cooperative 
agreement  must  not  exceed  the 
aggregate  contributions  of  each  member 
vessel  towards  the  overall  groundfish 
sideboard  amount  as  announced  by 
NMFS. 

This  requirement  that  catcher  vessel 
cooperatives  address  the  issue  of 
sideboard  management  in  their 
cooperative  contracts  was  recommended 


by  the  Council  at  its  December  1999 
meeting  as  a  means  to  prevent  increased 
competition  for  sideboard  species.  To 
comply  with  this  requirement,  each 
cooperative  contract  must  have  penalty 
provisions  on  individual  vessels  that 
will  be  payable  to  owners  of  vessels 
outside  the  cooperative.  The  amount 
and  type  of  such  penalties  are  left  to  the 
discretion  of  the  cooperatives.  However. 
NMFS  may  disapprove  an  inshore 
cooperative  fishing  permit  application  if 
the  Regional  Administrator,  Alaska 
Region.  NMFSlRegional  Administrator) 
determines  that  such  penalties  are 
inadequate. 

Kt-milatioiis  for  Inshorp  rat(  h»T  \'essel 
LooptTalivi's 

Under  the  AFA.  a  fundamental 
difference  exists  between  the  fishery 
cooperatives  authorized  to  operate  in 
the  AFA  catcher/processor  and  AFA 
mothership  sectors,  and  the  fishery 
cooperatives  authorized  to  operate  in 
the  inshore  sector.  AFA  catcher/ 
processor  and  AFA  mothership 
cooperatives  operate  at  the  sector  level 
and  NMFS  does  not  make  sub- 
allocations  of  each  sector's  BSAI  pollock 
TAC  to  individual  cooperatives. 
Inseason  management  of  the  AFA 
catcher/processor  and  AFA  mothership 
sectors  will  continue  to  occur  at  the 
sector  level  regardless  of  the  presence  or 
absence  of  fishery  cooperatives. 

However,  the  inshore  catcher  vessel 
cooperatives  authorized  by  the  AFA 
require  an  entirely  different 
management  structure.  Subsection 
210(b)  of  the  AFA  requires  that  NMFS 
make  separate  TAC  allocations  to 
inshore  catcher  vessel  cooperatives  that 
form  around  an  AFA  inshore  processor 
and  that  meet  certain  restrictions.  For 
this  reason,  inshore  cooperatives  require 
substantially  greater  regulatory  and 
management  infrastructure  than  AFA 
catcher/processor  and  AFA  mothership 
sector  cooperatives.  This  final  rule 
implements  the  following  inshore 
cooperative  management  measures  as 
required  by  subsection  210(b)  of  the 

AFA. 

Application  for  inshore  cooperative 
fishing  permits.  Under  this  final  rule, 
inshore  catcher  vessel  cooperatives 
wishing  to  receive  an  allocation  of  the 
BSAI  inshore  pollock  TAC  are  required 
to  submit  an  application  for  an  inshore 
cooperative  fishing  permit  on  an  annual 
basis  by  December  1  of  the  year  prior  to 
the  year  in  which  the  cooperative 
fishing  permit  will  be  in  effect. 
Applications  for  an  inshore  cooperative 
fishing  permit  must  be  accompanied  by 
a  copy  of  the  cooperative  contract  itself 
and  by  a  copy  of  a  letter  from  a  party 
to  the  contract  requesting  a  business 


review  letter  on  the  fishery  cooperative 
from  the  U.S.  Department  of  Justice  and 
any  response  to  such  request  unless  the 
cooperative  has  already  filed  such 
information  with  NMFS  and  the 
Council.  Inshore  cooperative  fishing 
permit  applications  that  are  not  received 
by  NMFS  by  December  1  may  be 
disapproved. 

As  part  of  the  application  for  an 
inshore  cooperative  fishing  permit,  the 
cooperatives  designated  representative, 
who  is  signing  the  permit  application  on 
behalf  of  the  various  members,  must 
certify  that:  (1)  Each  catcher  vessel  in 
the  cooperative  is  a  "qualified  catcher 
vessel  "  according  to  the  definition  of 
qualified  catcher  vessel  described 
below.  (2)  the  cooperative  contract  was 
signed  by  the  owners  of  at  least  80 
percent  of  the  qualified  catcher  vessels 
that  delivered  pollock  harvested  in  the 
BSAI  directed  pollock  fishery'  to  the 
cooperative's  designated  AFA  inshore 
processor  during  the  year  prior  to  the 
year  in  which  the  cooperative  fishing 
permit  will  be  in  effect,  (3)  the 
cooperative  contract  requires  that  the 
cooperative  deliver  at  least  90  percent  of 
its  BSAI  pollock  catch  to  its  designated 
AFA  processor,  and  (4)  each  member 
vessel  has  no  permit  sanctions  or  other 
type  of  sanctions  against  it  that  prevent 
it  from  fishing  for  groundfish  in  the 
BSAI.  A  catcher  vessel  that  cannot 
legally  harvest  BSAI  pollock  due  to 
enlForcement  action,  permit  sanctions, 
lack  of  a  valid  AFA  catcher  vessel 
permit,  or  lack  of  other  required  permit, 
is  barred  from  membership  in  an 
inshore  cooperative  that  receives  an 
inshore  cooperative  fishing  permit. 

To  add  or  subtract  a  qualified  catcher 
vessel  (other  than  a  designated 
replacement  for  a  lost  vessel),  the 
cooperative  is  required  to  submit  a  new 
application  prior  to  the  December  1 
deadline,  and  the  new  application  must 
be  subsequently  approved  by  the 
Regional  Administrator. 

Definition  of  qualified  catcher  vessel. 
At  its  June  2000  meeting,  the  Council 
voted  to  recommend  a  definition  of 
"qualified  catcher  vessel"  that 
supersedes  the  definition  contained  in 
the  AFA.  Paragraph  210(b)(3)  of  the 
AFA  defines  "qualified  catcher  vessel" 

as  follows: 

QUALIFIED  CATCHER  VESSEL.— For  the 
purposes  of  this  subsection,  a  catcher  vessel 
shall  be  considered  a  "qualified  catcher 
vessel"  if  during  the  year  prior  to  the  year 
in  which  the  fishery  cooperative  will  be  in 
effect,  it  delivered  more  pollock  to  the 
shoreside  processor  to  which  it  will  deliver 
pollock  under  the  fishery  cooperative  in 
paragraph  (1)  than  to  any  other  shoreside 
processor. 

The  effect  of  this  definition  was  to 
prevent  the  retirement  of  catcher  vessels 
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that  arc  no  longer  needed  to  har\est  a 
cooperatives  annual  allocation  of 
pollock  because  each  vessel  was 
required  to  make  a  qualifying  landing 
ever\'  year  to  remain  in  the  cooperative 
in  each  subsequent  vear   At  its  lune 
2000  meeting,  the  Council 
recommended  that  this  definition  be 
replaced  with  a  new  definition  under 
which  an  inacti\e  vessel  remains 
qualified  to  join  the  cooperative  that  is 
associated  with  the  processor  where  it 
delivered  more  pollock  to  than  anv 
other  inshore  processor  in  the  last  vear 
in  which  the  vessel  participated  in  the 
inshore  sector  of  the  BSAI  directed 
pollock  fishery.  The  Council's 
recommended  change  does  not  affect 
vessels  that  were  active  in  the  BSAI 
pollock  fishery  during  the  year  prior  to 
the  year  in  which  the  cooperative 
fishing  permit  will  be  in  effect. 

The  Council  derives  its  authority  to 
recommend  an  alternative  definition  of 
"qualified  catcher  vessel"  from 
paragraph  213(c)(1)  of  the  AFA,  which 
provides  the  Council  with  the  authority 
to  recommend  measures  to  supersede 
certain  provisions  of  the  AFA. 
Paragraph  213(c)(1)  provides  that: 

CHANGES  TO  FISHERY  COOPERATIVE 
LIMITATIONS  AND  POLLOCK  CDQ 
ALLOCATION.— The  North  Pacific  Council 
may  recommend  and  the  Secretary  may 
approve  conservation  and  management 
measures  in  accordance  with  the  Magnuson- 
,  Stevens  Act- 

(1)  that  supersede  the  provisions  of  this 
title,  except  for  sections  206  and  208,  for 
conservation  purposes  or  to  mitigate  adverse 
effects  in  fisheries  or  on  owners  of  fewer  than 
three  vessels  in  the  directed  pollock  fishery 
caused  by  this  title  or  fishery  cooperatives  in 
the  directed  pollock  fishery,  provided  such 
measures  take  into  account  all  factors 
affecting  the  fisheries  and  are  imposed  fairly 
and  equitably  to  the  extent  practicable  among 
and  within  the  sectors  in  the  directed  pollock 
fishery; 

In  making  the  recommendation  under 
Amendments  61/61/13/8  to  supersede 
the  AFA  definition  of  "qualified  catcher 
vessel"  the  Council  determined  that  this 
change  will  mitigate  adverse  effects  on 
some  owners  of  fewer  than  three  catcher 
vessels.  Some  independently  owned 
AFA  catcher  vessels  are  relatively  small 
vessels  that  may  be  less  safe  to  operate 
at  great  distances  from  shore  under  the 
new  Steller  sea  lion  protection  measures 
which  have  closed  many  nearshore 
areas  to  pollock  fishing.  A  requirement 
that  all  such  vessels  fish  each  year  to 
remain  qualified  to  join  a  cooperative 
each  following  year  would  impose 
unnecessary  risks  that  could  be 
mitigated  with  a  revision  to  the 
definition  of  qualified  catcher  vessel.  In 
addition,  some  catcher  vessels  that  are 
eligible  to  fish  for  pollock  under  the 
AFA  have  since  been  lost  or  mav  no 


longer  be  safe  to  operate  without  major 
rebuilding.  Under  this  change,  the 
owners  of  such  vessels  could  remain  in 
cooperatives  without  the  need  to  rebuild 
or  deploy  new  vessels  into  the  BSAI 
pollock  fishery.  In  making  this 
recommendation,  the  Council  also  noted 
that  a  primary  objective  of  the  AFA  is 
to  reduce  excess  capacity  in  the  BSAI 
pollock  fishery  and  that  changing  the 
definition  of  "qualified  catcher  vessel" 
will  further  that  objective. 

This  final  rule  also  makes  an 
additional  clarification  to  the  definition 
of  "qualified  catcher  vessel."  Under  the 
final  rule,  only  pollock  harvested  in  the 
BSAI  directed  pollock  fishery  is  used  to 
determine  vessel  qualification.  Pollock 
that  is  landed  as  incidental  catch  in 
other  fisheries  is  not  used  to  determine 
which  cooperative  a  catcher  vessel  is 
qualified  to  join,  and  a  catcher  vessel 
cannot  qualify  to  join  a  cooperative 
based  on  incidental  catch  of  pollock  in 
other  fisheries.  This  clarification  is 
necessary  to  prevent  a  vessel's 
incidental  catch  of  pollock  in  other 
fisheries  from  inadvertently  affecting  its 
cooperative  qualification.  Counting 
incidental  pollock  catch  could  create 
the  unintended  effect  of  restricting  the 
ability  of  catcher  vessels  to  deliver  non- 
pollock  groundfish  to  other  markets. 
Because  pollock  is  commonly 
encountered  as  incidental  catch  in  the 
Pacific  cod  fishery  and  other  groundfish 
fisheries,  AFA  catcher  vessels  fishing 
for  Pacific  cod  may  land  significant 
amounts  of  pollock  that  would  be 
counted  against  the  pollock  incidental 
catch  allowance  and  not  the  vessel's 
cooperative  quota.  The  AFA  makes  no 
restrictions  on  either  the  deliverv'  or 
processing  of  non-pollock  groundfish 
species  in  the  BSAI.  Consequently,  AFA 
catcher  vessels  fishing  for  Pacific  cod 
are  free  to  deliver  their  Pacific  cod  and 
associated  incidental  catch  of  pollock  to 
any  processor,  not  just  to  one  of  the 
eight  AFA  processors  that  are 
authorized  to  receive  pollock  han^ested 
in  the  BSAI  directed  pollock  fisher>'. 

If  an  AFA  vessel's  cooperative 
qualification  were  based  on  all  catch  of 
pollock  and  not  just  pollock  harvested 
in  the  directed  fishery,  then  an  AFA 
catcher  vessel  fishing  for  Pacific  cod 
and  delivering  to  a  processor  other  than 
its  AFA  pollock  processor  could 
inadvertently  disqualify  itself  from  its 
cooperative  of  choice  due  to  incidental 
pollock  harvests  in  other  fisheries.  In 
fact,  because  Pacific  cod  processors 
other  than  the  eight  AFA  inshore 
pollock  processors  also  operate  in  the 
BSAI,  an  active  AFA  catcher  vessel 
delivering  Pacific  cod  to  a  non-AFA 
processor  could  inadvertently  find  itself 
ineligible  to  join  any  inshore 


cooperative  because  the  processor  to 
which  it  delivered  more  pollock  than 
any  other  processor  may  be  a  non-AFA 
processor. 

Additional  contract  requirements. 
Inshore  cooperatives  wishing  to  receive 
an  allocation  of  pollock  have  several 
additional  contract  requirements.  An 
inshore  cooperative  contract  eligible  for 
a  pollock  allocation  must  be  signed  by 
the  owners  of  at  least  80  percent  of  the 
qualified  catcher  vessels.  In  addition, 
inshore  cooperative  contracts  must 
specif\-  that  the  cooperative  will  deliver 
at  least  90  percent  of  the  pollock 
harvested  in  the  directed  pollock  fisherj' 
to  its  designated  inshore  processor 
during  the  year  in  which  the  fisher>' 
cooperative  will  be  in  effect  and  that  its 
designated  inshore  processor  has  agreed 
to  process  such  pollock.  Finally,  a 
catcher  vessel  is  barred  from 
membership  in  an  inshore  cooperative  if 
the  vessel  does  not  have  all  necessary- 
permits  to  engage  in  directed  fishing  for 
pollock  in  the  BSAI,  or  if  the  vessel  is 
subject  to  any  permit  sanction  that 
prevents  it  from  engaging  in  directed 
fishing  for  pollock  in  the  BSAI.  The 
purpose  of  this  restriction  is  to  prevent 
the  granting  of  a  limited  access  fishing 
quota  to  any  catcher  vessel  that  cannot 
legally  fish  fof  pollock  in  the  BSAI.  If  an 
inshore  cooperative  fishing  permit 
application  does  not  meet  all  of  these 
requirements,  the  permit  application 
may  be  denied  by  NMFS  if  after  the 
cooperative  is  provided  the  opportunity 
to  submit  a  revised  contract  and  permit 
application  the  application  remains 
insufficient. 

Inshore  cooperative  fishing 
restrictions.  This  final  rule  imposes  a 
variety  of  requirements  and 
management  standards  on  inshore 
fishen,'  cooperatives.  First,  only  catcher 
vessels  listed  on  the  cooperative's  AFA 
inshore  cooperative  fishing  permit  are 
permitted  to  harvest  the  cooperative's 
annual  cooperative  allocation.  This  first 
restriction  could  be  modified,  however, 
under  Amendment  69  to  the  BSAI 
groundfish  FMP,  which  was  submitted 
to  the  Secretary'  for  review  on  June  24, 
2002.  Amendment  69,  if  approved, 
would  allow  a  cooperative  to  contract 
with  non-member  vessels  to  har\'est  a 
portion  of  the  cooperative's  annual 
pollock  allocation.  Second,  all  BSAI 
inshore  pollock  harvested  by  a  member 
vessel  while  engaging  in  directed 
fishing  for  inshore  pollock  accrues 
against  the  cooperative's  annual  pollock 
allocation  regardless  of  whether  the 
pollock  was  retained  or  discarded  and 
regardless  of  where  the  pollock  was 
delivered.  Third,  each  inshore  pollock 
cooperative  is  responsible  for  reporting 
to  NMFS  its  BSAI  pollock  harvest  on  a 
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weekly  basis  according  to  recordkeeping 
and  reporting  requirements  published  as 
part  of  the  annual  revisions  to 
recordkeeping  and  reporting 
requirements  for  the  groundfish 
fisheries  of  the  BSAl  and  GOA.  Fourth, 
Rach  inshore  pollock  cooperative  is 
prohibited  from  exceeding  its  annual 
allocation  of  BSAI  pollock,  and  the 
owners  and  operators  of  all  vessels 
listed  on  the  cooperative  fishing  permit 
are  jointly  and  severally  liable  for 
overages  of  the  cooperative's  annual 

allocation. 

Inseason  management  of  inshore 
cooperatives.  Under  this  final  rule, 
NMFS  will  manage  the  inshore 
cooperative  sector  and  inshore  open 
access  sector  as  two  separate  inshore 
pollock  fisheries.  The  various  inshore 
cooperatives  will  be  managed  as  a  single 
aggregate  allocation  for  the  purpose  of 
making  season  and  area  TAC 
apportionments  and  for  the  purpose  of 
issuing  directed  fishing  closures.  When 
NMFS  determines  that  the  cooperative 
sector  has  reached  a  season  or  area 
apportionment  of  BSAI  pollock,  NMFS 
will  close  inshore  cooperative  fishing 
for  that  season  or  area.  Under  this 
system,  each  inshore  cooperative  will  be 
given  the  opportunity  to  harvest  its 
tmtire  annual  allocation  of  BSAI 
pollock,  but  will  receive  no'harvest 
guarantee  for  each  season  and  area. 
NMFS  will  manage  the  cooperative 
pollock  quota  and  various  sideboard 
quotas  in  the  aggregate.  It  may  be 
advantageous  for  the  various 
cooperatives  to  work  together  to  develop 
a  cooperative  management  program  to 
govern  activities  by  individual 
cooperatives  and  individual  vessels. 
Cooperation  between  cooperatives  could 
prevent  the  activities  of  one  cooperative 
from  affecting  the  plans  of  another 
cooperative. 

E.  Harvesting  and  Processing  Sideboard 
Restrictions 

The  AFA  requires  that  harvesting  and 
processing  limits  be  placed  on  AFA 
vessels  and  processors  in  other 
groundfish.  crab,  and  scallop  fisheries  to 
protect  the  participants  in  other 
fisheries  from  spillover  effects  resulting 
from  the  rationalization  of  the  BSAI 
pollock  fishery  and  the  formation  of 
fishery  cooperatives  in  the  BSAI  pollock 
fishery.  Potential  spillover  effects  could 
take  many  forms.  Most  obviously, 
excess  harvesting  and  processing 
capacity  from  the  rationalization  of  the 
BSAI  poll(K;k  fishery  could  flood  into 
other  fisheries  as  a  result  of  the  AFA  to 
the  detriment  of  current  participants  in 
other  fisheries.  In  addition,  fishery 
cooperatives  provide  vessels  with 
greater  flexibility  to  schedule  their 


fishing  activity  because  they  are  no 
longer  racing  for  pollock  at  the  start  of 
every  season.  As  a  result,  vessels  in 
cooperatives  will  have  the  ability  to 
enter  other  fisheries  that  might 
previously  have  been  conducted 
concurrent  with  the  BSAI  pollock 
fishery.  Finally,  companies  involved  in 
the  AFA  pollock  fishery  are  expected  to 
benefit  financially  from  the  formation  of 
fishery  cooperatives  and  non-AFA 
companies  fear  that  such  profits  may  be 
used  to  expand  into  other  groundfish 
and  crab  fisheries. 

To  address  these  potential  negative 
effects  of  the  AFA  on  the  participants  in 
other  groundfish.  crab,  and  .scallop 
fisheries,  the  AFA  sets  out  a  complex  set 
of  harvest  and  processing  restrictions, 
which  have  become  known  as 
"sideboards  ".  These  sideboard  measures 
have  been  further  refined  by  the 
Council's  recommendations  for  catcher/ 
processor  and  catcher  vessel  sideboards 
under  Amendments  61/61/13/8.  The 
Council's  recommendations  have  been 
incorporated  into  this  final  rule  and  are 
summarized  below 

Catrhrr'prnrpssnr  H.ii a fstmu 
Sidi'btianis 

The  AFA  establishes  harvest 
restrictions  or  "sideboards,"  that  restrict 
the  participation  of  listed  AFA  catcher/ 
processors  in  other  BSAI  groundfish 
fisheries  and  completely  prohibit  listed 
AFA  catcher/processors  from  fishing  in 
the  GOA.  These  sideboards  apply  only 
to  AFA  catcher/processors  listed  in 
paragraphs  208(eKl)  through  (20)  of  the 
AFA  and  are  not  extended  to  unlisted 
AFA  catcher/ processors  that  qualif>'  to 
fish  for  pollock  under  paragraph 
208(e)(21)  of  the  AFA.  The  language 
establishing  catcher/processor  harvest 
caps  is  set  out  in  paragraphs  211(b)(1) 
and  (2)  of  the  AFA  as  follows: 

(b)  CATCHER/PROCESSOR 
RESTRICTIONS.— 

(1)  GENERAL.— The  restrictions  in  this 
sub-sef:tion  shall  take  effect  on  January  1. 
1999.  and  shall  remain  in  effect  thereafter 
except  that  they  may  be  superceded  (with  the 
exception  of  paragraph  (4))  by  conservation 
and  management  measures  recommended 
after  the  date  of  the  enactment  of  this  Act  by 
the  North  Pacific  Council  and  approved  by 
the  Secretary  in  accordance  with  the 
Magnuson-Stevens  Act. 

(2)  BERING  SEA  FISHING.  The  catcher/ 
processors  eligible  under  paragraphs  (1) 
through  (20)  of  section  208(e)  are  hereby 
prohibited  from,  in  the  aggregate 

(A)  exceeding  the  percentage  of  the  harvest 
available  in  the  offshore  component  of  any 
Bering  Sea  and  Aleutian  Islands  groundfish 
fishery  (other  than  the  pollock  fishery)  that 
is  equivalent  to  the  total  harvest  by  such 
catcher/processors  and  the  catcher/ 
processors  listed  in  section  209  in  the  fishery 
in  1995.  1996.  and  1997  relative  to  the  total 


aiiiuuni  ii\HiiHr)ii'  m  di'  ii.ii\i-sied  by  the 
offshore  component  in  the  fishery  in  1995. 
1996.  and  1997: 

(B)  exceeding  the  percentage  of  the 
prohibited  species  available  in  the  offshore 
component  of  any  Bering  Sea  and  Aleutian 
Islands  groundfish  fishery  (other  than  the 
pollock  fi.shery)  that  is  equivalent  to  the  total 
of  the  prohibited  species  harvested  by  such 
catcher/processors  and  the  catcher/ 
processors  listed  in  section  209  in  the  fishery 
in  1995.  1996.  and  1997  relative  to  the  total 
amount  of  prohibited  species  available  to  be 
harvested  by  the  offshore  component  in  the 
fishery  in  1995.  1996.  and  1997;  and 

(C)  fishing  for  Atka  mackerel  in  the  eastern 
area  of  the  Bering  Sea  and  Aleutian  Islands 
and  from  exceeding  the  following 
percentages  of  the  directed  harvest  available 
in  the  Bering  Sea  and  Aleutian  Islands  Atka 
mackerel  fishery- 

|i)  11.5  percent  in  the  central  area;  and 
(ii)  20  percent  in  the  western  area. 
For  the  1999  fishing  year,  NMFS 
implemented  these  provisions  by 
publishing  the  harvest  limits  in  the  1999 
BSAI  harvest  specifications  and 
prohibiting  listed  AFA  catcher/ 
processors  from  engaging  in  directed 
fishing  for  a  groundfish  species  or 
species  group  when  NMFS  determined 
that  the  sideboard  limit  was  likely  to  be 
met  or  exceeded.  For  the  2000  through 
2002  fishing  years  these  limits  were  set 
out  by  emergency  interim  rules.  For  the 
2000  fishing  year,  65  FR  4520.  January 
28.  2000;  extended  at  65  FR  39107.  June 
23,  2000.  For  the  2001  fishing  year,  66 
FR  7276.  January  22.  2001;  extended  at 
66  FR  35911.  July  10.  2001.  And  for  the 
2002  fishing  year.  67  FR  956,  January  8. 
2002:  extended  at  67  FR  34860,  May  16, 

2002. 

At  its  June  1999  meeting,  the  Council 
recommended  that  catcher/processor 
harvest  limits  for  BSAI  groundfish  other 
than  Atka  mackerel  be  based  on  the 
1995  through  1997  retained  catch  of 
such  groundfish  species  by  the  20  listed 
AFA  catcher/processors  listed  in 
paragraphs  208(e)(1)  through  (20)  of  the 
AFA  and  the  nine  ineligible  catcher/ 
processors  listed  in  section  209  of  the 
AFA,  except  for  Pacific  cod  which  will 
be  based  on  1997  retained  catch  only. 
The  Council  made  a  distinction  between 
retained  and  total  catch  for  the  purpose 
of  calculating  sideboards  and  felt  that 
AFA  vessels  should  not  receive 
sideboard  credit  for  groundfish  that  was 
discarded  and  not  utilized.  Given 
NMFS'  and  the  Council's  longstanding 
emphasis  on  reduction  of  discards  and 
waste  in  the  groundfish  fisheries  off 
Alaska,  the  Council  believed  it  was 
reasonable  not  to  allow  the  members  of 
a  sector  of  the  groundfish  fleet  to  claim 
fishing  privileges  based  on  catch  that 
they  discarded  and  did  not  utilize, 
especially  given  that  such  discards  may 
have  resulted  in  foregone  catch  and  loss 
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of  fishing  opportunities  for  other  sectors 
of  the  industry 

In  addition,  the  Council 
recommended  several  other  relatively 
minor  changes  to  the  catcher/processor 
sideboard  formula  set  out  in  the  AFA 
The  Council  recommended  that  only 
1997  catch  history  be  used  to  determine 
Pacific  cod  harvest  limits  bp<:ause  1997 
was  the  first  year  in  which  the  BSAI 
Pacific  cod  trawl  gear  allocation  was 
split  between  catcher/ processors  and 
catcher  vessels.  Prior  to  1997  the  BSAI 
Pacific  cod  TAC  was  not  alloiated 
between  catcher/processors  and  catcher 
vessels,  meaning  that  pre-1997  Pacific 
cod  TACs  and  harvest  percentages  by 
AFA  catcher/processors  are  not  directlv 
comparable  to  present  day  Pacific  cod 
allocations.  The  Council  also 
recommended  that  only  the  years  1996 
and  1997  be  used  to  calculate  Pacific 
ocean  perch  (POP)  sideboard  amounts 
because  1996  was  the  first  year  in  which 
the  POP  TAC  was  divided  between  the 
Bering  Sea  and  Aleutian  Islands 
subareas 

The  Atka  mackerel  catcher/processor 
sideboard  percentages  set  out  in 
subparagraph  211  (h)(1)(C)  of  the  AFA 
will  be  implemented  unchanged.  The 
AFA  catcher/processor  sideboard  limit 
for  Atka  mackerel  will  be  zero  percent 
of  the  Bering  Sea  subarea  and  Eastern 
Aleutians  annual  TAC,  11.5  percent  of 
the  Central  Aleutians  annual  TAC,  and 
20  percent  of  the  Western  Aleutians 
annual  TAC.  These  Atka  mackerel 
sideboard  amounts  will  be  divided  by 
area  and  season  and  will  be  limited 
inside  critical  habitat  in  the  same 
manner  as  the  overall  Atka  mackerel 
TAC  for  each  area. 

The  Council  did  not  recommend  any 
changes  to  the  formula  for  establishing 
prohibited  species  catch  (PSC)  bycatch 
limits  set  out  in  subparagraph 
2n(b)(2)(B)  of  the  AFA.  However,  the 
Council  recommended  that  NMFS  not 
implement  catcher/processor  sideboards 
for  salmon  and  herring  because 
extensive  management  measures  are 
already  in  place  to  limit  bycatch  of 
those  PSC  species  in  the  BSAI  pollock 
fishery  and  incidental  bycatch  of 
salmon  or  herring  is  primarily  a  concern 
in  the  pollock  fishery  and  not  in  the 
directed  fisheries  for  other  groundfish 
species 

Management  of  Cati  her  Processor 
Harvest  Sideboards 

Under  this  final  rule,  catcher/ 
processor  sideboards  will  be  managed 
through  directed  fishing  closures.  NMFS 
will  evaluate  each  groundfish  harvest 
limit  specified  according  to  the  formula 
outlined  previously  and  will  authorize 
directed  fishing  by  listed  AFA  catcher/ 


processors  only  for  those  B.S.\I 
groundfish  species  for  which  the  harvest 
limit  is  large  enough  to  support  a 
directed  fishery  by  listed  AFA  catcher/ 
processors  Groundfish  species  for 
which  the  catcher/ processor  harvest 
limit  IS  too  small  to  support  a  directed 
fishery  will  be  closed  to  directed  fishing 
by  listed  .^FA  catcher/processors  at  the 
beginning  of  the  fishing  year.  The 
sideboard  amounts  for  these  species  will 
then  be  specified  as  the  incidental  catch 
amounts  har\'ested  in  other  directed 
groundfish  fisheries. 

In  some  instances  where  catcher/ 
processors  have  a  history  of  harvesting 
a  particular  species  as  bycatch  in  the 
pollock  fishery  and  have  not 
traditionally  retained  that  species,  the 
retained  catch  formula  for  setting 
sideboard  amounts  will  result  in  a 
sideboard  amount  for  that  species  that 
likely  will  be  far  below  its  intrinsic 
bycatch  rate  in  the  BSAI  pollock  fishery'. 
Squid  and  POP  fall  into  this  category. 
An  expected  consequence  of  basing 
sideboard  amounts  on  retained  catch 
rather  than  total  catch  is  that  actual 
harvests  of  some  species  as  bycatch  in 
the  directed  pollock  fishery  will  exceed 
the  published  sideboard  amount.  As  a 
result,  NMFS  established  a  management 
approach  that  will  allow  for  continued 
incidental  catch  of  species  under 
sideboard  provisions  that  acknowledge 
historical  bycatch  needs,  while  ensuring 
that  listed  AFA  catcher/processors  will 
not  participate  in  directed  fisheries  for 
other  BSAI  groundfish  species  at  levels 
that  exceed  their  level  of  participation 
in  such  fisheries  from  1995  through 
1997.  NMFS  believes  that  this  approach 
is  consistent  with  the  language  and 
intent  of  the  AFA 

Catcher  Vessel  Sideboards 

This  final  rule  will  establish  catcher 
vessel  harvest  limits  for  BSAI  crab, 
BSAI  and  GOA  groundfish,  and  the 
Alaska  scallop  fishery.  These  measure 
are  required  under  subparagraph 
211(c)(1)(A)  of  the  AFA  which  states: 

By  not  later  than  July  1.  1999.  the  North 
Pacific  Council  shall  recommend  for 
approval  by  the  Secretary  conservation  and 
management  measures  to  .  .  .  prevent  the 
c;atcher  vessels  eligible  under  subsections  (a), 
(b).  and  (c)  of  section  208  from  exceeding  in 
the  aggregate  the  traditional  harvest  levels  of 
such  vessels  in  other  fisheries  under  the  ' 
authority  of  the  North  Pacific  Council  as  a 
result  of  fishery  cooperatives  in  the  directed 
pollock  fishery. 

The  Council  met  this  requirement  by 
adopting  a  comprehensive  suite  of 
catcher  vessel  sideboard  measures  at  its 
June  1999  meeting  as  part  of 
Amendments  61/61/13/8. 

Because  the  BSAI  king  and  Tanner 
crab  fisheries  and  the  Alaska  scallop 


fisher\  are  managed  by  the  State  of 
Alaska  under  Federal  oversight,  the 
Council  recommended  that  crab  and 
scallop  catcher  vessel  sideboards  be 
implemented  jointly  through  state  and 
Federal  actions.  Amendment  4  to  the 
scallop  FMP  was  approved  by  NMFS  on 
June  8.  2000,  and  authorized  an  LLP  for 
the  Alaska  scallop  fisher\  under  which 
only  one  AFA  catcher  vessel  is  eligible 
to  receive  a  scallop  license.  NMFS  and 
the  Council  have  determined  that  the 
scallop  LLP  program  effectively 
prevents  additional  effort  in  the  scallop 
fishery  by  other  AFA  catcher  vessels 
and  that  additional  restrictions  on  entry 
by  AFA  catcher  vessels  are  unnecessar\'. 
As  a  further  measure  under 
Amendments  61/61/13/8.  the  Council 
also  has  recommended  that  the  state 
implement  an  AFA  catcher  vessel 
scallop  sideboard  limit  equal  to  the 
percentage  of  the  scallop  guideline 
harvest  level  that  was  harvested  by  the 
AFA  catcher  vessel  in  1997.  This 
sideboard  harvest  restriction  is 
implemented  under  State  regulations. 
Therefore,  scallop  sideboard  measures 
are  not  included  in  this  final  rule. 

Under  Amendments  61/61/13/8.  the 
Council  has  recommended  that  NMFS 
limit  participation  in  BSAI  crab 
fisheries  through  crab  sideboard 
endorsements  on  AFA  catcher  vessel 
permits.  The  Council  has  recommended 
that  only  AFA  catcher  vessels  with  a 
demonstrated  history  in  a  particular 
crab  fishery  may  continue  participating 
in  that  fishen*'.  A  catcher  vessel  that 
lacks  the  appropriate  crab  sideboard 
endorsements  on  its  AFA  permit  is 
prohibited  from  retaining  BSAI  king  and 
Tanner  crab  even  if  that  vessel  was 
authorized  to  do  so  under  an  LLP  for 
that  crab  fishen.'.  These  sideboard 
endorsements  are  described  above  in  the 
discussion  of  AFA  catcher  vessel 
permits. 

In  addition  to  permit  restrictions,  the 
Council  also  recommended  that  the 
state  implement  AFA  catcher  vessel 
harvest  limits  for  the  Bristol  Bay  red 
king  crab  and  Bairdi  Tanner  crab 
fisheries  to  keep  the  AFA  vessels  from 
har\'esting  more  such  crab  than  they  had 
traditionally  har\'ested.  With  respect  to 
the  Bristol  Bay  red  king  crab  fishery,  the 
Council  recommended  an  AFA  catcher 
vessel  sideboard  limit  equal  to  the 
percentage  of  Bristol  Bay  red  king  crab 
har\'ested  by  AFA  catcher  vessels  from 
1991  through  1997,  excluding  1994  and 
1995  when  the  fishen.'  was  closed.  For 
the  Bairdi  Tanner  crab  fishery,  the 
Council  recommended  that  AFA  catcher 
vessels  be  excluded  from  the  fishery 
until  the  Council's  Bairdi  rebuilding 
goal  is  reached,  and  then  be  limited  to 
their  historic  catch  percentage  from 
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1995-1996.  The  Alaska  Board  of 
F-'isheries  has  developed  a  management 
program  to  implement  these  restrictions 
which  has  b€Hm  in  effect  since  the  2000 
Bristol  Bay  rt^d  king  crab  fishery 

For  the  BSAI  ana  GOA  groundfish 
fisheries,  the  Council  recommended  that 
AFA  catcher  vessel  sideboards  be 
nstablished  based  on  landed  catch  and 
be  managed  through  directed  fishing 
closures  in  the  same  manner  as  AFA 
catcher/ processor  sideboards  However, 
a  significant  difference  between  catcher/ 
processor  and  catcher  vessel  groundfish 
sideboards  is  that  the  Council 
recommended  that  certain  AFA  catcher 
vessels  be  exempt  from  some  BSAI  and 
GOA  groundfish  sideboards  while  no 
exemptions  were  reconunended  for 
listed  AFA  catcher/processors.  These 
sideboard  exemptions  were  described 
previously  under  the  section  on  AFA 
catcher  vessel  permits.  This  final  rule 
contains  the  Council's  recommended 
BSAI  and  GOA  groundfish  and  FSC 
sideboards  for  AFA  catcher  vessels, 
which  are  summarized  below. 

C.alt  hfi   \  rssrl  (  ,MMinil!is!i  Sniflin.n  iK 
111  the  BSAJ 

L  atcher  vessel  groundfish  sideboards 
will  be  established  for  all  BSAI 
groundfish  species  using  a  formula 
based  on  the  retained  catch  of  ail  non- 
•  At'mpt  AFA  catcher  vessels  of  each 
sideboard  species  from  1995  through 
1997.(1997  only  for  BSAI  Pacific  cod) 
divided  by  the  available  TAC  for  that 
species  over  the  same  period.  AFA 
catcher  vessel  sideboards  apply  to  all 
non-exempt  AFA  catcher  vessels 
regardless  of  sector  and  regardless  of 
participation  in  a  cooperative.  The 
criteria  for  catcher  vessel  sideboard 
exemptions  were  outlined  in  the  AFA 
catcher  vessel  permit  section. 

In  addition.  AFA  catcher  vessels  with 
mothership  endorsements  are  exempt 
from  Pacific  cod  sideboard  closures  after 
March  1  of  each  year. 

Catc:her  vessel  PSC  sideboards  for 
BSAI  groundfish  fisheries  would  be 
managed  in  the  same  manner  as  catcher/ 
processor  PSC  sideboards;  however,  the 
sideboard  amounts  are  calculated 
differently.  Because  individual  vessel 
PSC  catch  histories  are  not  available  for 
AFA  catcher  vessels.  PSC  sideboard 
amounts  are  pro-rated  based  on 
percentage  of  groundfish  catch  in  each 
BSAI  groundfish  fishery. 

I   .iti  hf!    \  rssri  (  .f  iiumltisli  SmIi'Imi.i  !  il-^ 
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1    tier  vessel  sideboards  for  GOA 
groundfish  fisheries  will  be  established 
and  managed  in  the  same  manner  as  the 
catcher  vessel  sideboards  in  the  BSAI 
groundfish  fisheries  except  that  catcher 


vessels  less  than  l-i5  It  (3H.1  m)  LUA 
whose  annual  BSAI  pollock  landings 
averaged  less  than  1.700  mt  from  1995 
through  1997  (i.e..  landed  less  than 
5.100  mt  of  pollock  over  the  3-year 
period)  and  that  made  40  or  more  GOA 
groundfish  landings  over  the  same 
period  will  be  exempt  from  sideboard 
closures  for  GOA  groundfish  fisheries. 
The  catch  histories  of  the  exempt 
vessels  will  not  be  counted  towards  the 
sideboard  amounts  for  non-exempt 
vessels.  As  with  the  BSAI  Pacific  cod 
fishery,  the  Council  noted  that  many 
AFA  catcher  vessels  with  relatively  low 
catch  histories  in  BSAI  pollock  have 
traditionally  participated  in  GOA 
groundfish  fisheries.  Indeed,  many  of 
these  vessels  are  based  in  Kodiak  and 
other  GOA  ports  and  have  historically 
concentrated  their  fishing  effort  in  GOA 
fisheries.  The  Council  believed  that  it  is 
inequitable  to  limit  such  vessels  from 
participating  in  GOA  fisheries  when 
thev  have  historically  fished  in  the  GOA 
and  may  have  relatively  low  pollock 
catch  histories  in  the  BSAI  during  the 
AFA  qualifying  years  due  to  their 
history  of  fishing  primarily  in  the  GOA. 

The  Council  specifically  limited  both 
the  BSAI  Pacific  cod  and  GOA 
groundfish  sideboard  exemptions  to 
vessels  with  a  significant  history  of 
participation  in  those  fisheries  and 
indicated  that  it  believed  such 
exemptions  were  consistent  with  the 
catcher  vessel  sideboard  provisions  at 
paragraph  2 1 1  (c)(  1 )  of  the  AFA,  which 
require  that: 

By  not  later  than  luly  1.  1999.  the  North 
Pacific  Council  shall  rei:ommend  for 
approval  by  the  Secretary  conservation  and 
management  measures  to — 

(A)  prevent  the  catcher  vessels  eligible 
under  subsections  (a),  (b).  and  (c)  of  se<:tion 
20a  from  exceeding  in  the  aggregate  the 
traditional  harvest  levels  of  such  vessels  in 
other  fisheries  under  the  authority  of  the 
North  Pacific  Counc  il  as  a  result  of  fishery 
cooperatives  in  the  diref:ted  pollock  fishery 

NMFS  estimates  that  12  catcher 
vessels  will  be  exempt  from  BSAI 
Pacific  cod  sideboards  in  the  BSAI  and 
12  catcher  vessels  will  be  exempt  from 
groundfish  sideboards  in  the  GOA.  The 
Council  noted  that  because  these 
exempt  vessels  traditionally  have 
participated  at  high  levels  in  the  BSAI 
Pacific  cod  and  GOA  groundfish 
fishWies.  such  exemptions  were  not 
likely  to  cause  the  aggregate  harvest 
levels  of  all  AFA  catcher  vessels  to 
exceed  traditional  levels  in  these 
fisheries.  However,  the  Council  noted 
that,  even  if  fishing  in  the  BSAI  Pacific 
cod  and  GOA  groundfish  fisheries  by 
exempt  vessels  does  cause  the  aggregate 
harvest  of  all  AFA  catcher  vessels  to 
exceed  historic  levels  in  other 


gruunaiisn  nsncnos.  ihu  i-xfinptions  are 
warranted  and  within  the  authority  of 
the  Council  to  recommend  under 
paragraph  213(c)(1)  of  the  AFA,  which 

states: 

The  North  Pacific  Council  may  ret.ommend 
and  the  Secretary  may  approve  conservation 
and  management  measures  in  accordance 
with  the  Magnuson-Stevens  Act — 

(1)  that  supersede  the  provisions  of  this 
title,  except  for  sections  206  and  208.  for 
conservation  purposes  or  to  mitigate  adverse 
effec;ts  in  fisheries  or  on  owners  of  fewer  than 
three  vessels  in  the  directed  pollock  fishery 
caused  by  this  title  or  fishery  cooperatives  in 
the  directed  pollock  fishery,  provided  such 
measures  take  into  account  all  factors 
affe<;ting  the  fisheries  and  are  imposed  fairly 
and  equitably  to  the  extent  practicable  among 
and  within  the  sectors  in  the  directed  pollock 
fishery. 

The  Council  believed  that  these  two 
exemptions  are  warranted  to  mitigate 
adverse  economic  effects  as  described 
above  on  owners  of  fewer  than  three 
vessels  in  the  directed  pollock  fishery 
given  that  the  exempt  vessels  are 
primarily  owned  by  independent 
fishermen  who  own  fewer  than  three 
vessels  in  the  directed  pollock  fishery. 

Crab  Processing  Sideboards 

Subparagraph  211(c)(2)(A)  of  the  AFA 
establishes  limits  on  crab  processing  by 
AFA  inshore  processors  and  AFA 
motherships  that  receive  pollock 
harvested  by  a  fishery  cooperative: 

Effe<  live  |anuar\  1.  2000.  the  owners  of  the 
motherships  eligible  under  section  208(d) 
and  the  shoreside  processors  eligible  under 
section  208(f|  that  receive  pollock  from  the 
dirtHted  pollock  fishery  under  a  fishery 
cooperative  are  hereby  prohibited  from 
processing,  in  the  aggregate  for  each  calendar 
year,  more  than  the  percentage  of  the  total 
catch  of  each  species  of  crab  in  directed 
fisheries  under  the  jurisdiction  of  the  North 
Pacific  Council  than  facilities  operated  by 
such  owners  prcK:essed  of  each  such  species 
in  the  aggregate,  on  average,  in  1995,  1996, 
1997.  For  the  purposes  of  this  subparagraph, 
the  term  "facilities'  means  any  processing 
plant,  catcher/  processor,  mothership, 
fioating  processor,  or  any  other  operation  that 
processes  fish.  Any  entity  in  which  10 
percent  or  more  of  the  interest  is  owned  or 
controlled  by  another  individual  or  entity 
shall  be  considered  to  be  the  same  entity  as 
the  other  individual  or  entity  for  the 
purposes  of  this  subparagraph. 

These  crab  processing  limits  were 
implemented  by  NMFS  in  the 
emergency  interim  rule  published 
January  28,  2000  (65  FK  4520,  extended 
at  65  FR  39107.  June  23,  2000). 
However,  at  its  September  2000 
meeting,  the  Council  recommended  that 
the  1995-1997  years  used  to  calculate 
crab  processing  sideboard  amounts  be 
revised  by  adding  1998  and  giving  it 
double-weight.  Some  crab  fishermen 
and  AFA  processors  expressed  concern 
that  too  many  non-AFA  processors  have 
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left  the  crab  fisheries  since  1997  and 
that  the  1995-1997  years  do  not 
accurately  reflect  the  composition  of  the 
crab  processing  industry  at  the  time  of 
passage  of  the  AFA.  Some  crab 
fishermen  were  concerned  that  AFA 
crab  processing  caps  were  restricting 
markets  for  crab  fishermen  and  having 
a  negative  effect  on  exvessel  prices.  By 
adding  1998  and  giving  it  double-weight 
relative  to  1995-1997.  the  Council 
believed  that  the  crab  processing  caps 
will  more  accurately  reflect  the  status  of 
the  crab  processing  industry  at  the  time 
of  passage  of  the  AFA  and  that  such  a 
change  to  supersede  this  provision  of 
the  AFA  was  warranted  to  mitigate 
adverse  effects  on  markets  for  crab 
fishermen. 

Entity-based  processing  caps.  NMFS 
has  developed  a  definition  of  "AFA 
entity"  for  the  purpose  of  implementing 
these  crab  processing  limits  and  for  the 
purpose  of  implementing  the  1 7.5 
percent  excessive  harvesting  share  limit 
discussed  above.  This  definition  is 
explained  below  in  the  section  on 
definitions.  To  implement  these  crab 
processing  limit.s,  NMFS  will  require 
that  the  owners  of  an  AFA  mothership 
or  AFA  inshore  processor  intending  to 
process  pollock  harvested  by  a 
cooperative  identify  on  their  permit 
applications  all  individuals, 
corporations,  or  other  entities  that 
directly  or  indirectly  own  or  control  a 
10-percent  or  greater  interest  in  the 
AFA  mothership  and/or  inshore 
processor  (collectively  the  AFA  inshore 
or  mothership  entity),  and  any  other 
crab  processors  in  which  such  entities 
have  a  10-percent  or  greater  interest 
(the  associated  AFA  crab  facilities).  For 
each  BSAI  king  and  Tanner  crab  fishery, 
NMFS  will  calculate  the  average 
percentage  of  the  total  crab  harvest 
processed  by  the  associated  AFA  crab 
facilities  and  issue  entity-wide  crab 
processing  caps  for  each  crab  fishery  to 
each  AFA  inshore  or  mothership  entity 
on  its  AFA  mothership  or  AFA  inshore 
processor  permit.  Each  individual, 
corporation,  or  other  concern 
comprising  an  AFA  inshore  or 
mothership  entity  is  responsible  for 
ensuring  that  the  AFA  crab  processing 
facilities  associated  with  the  AFA 
inshore  or  mothership  entity  do  not 
exceed  the  entity's  caps.  The 
individuals,  corporations  and  other 
concerns  comprising  the  AFA  inshore  or 
mothership  entity  are  jointly  and 
severally  liable  for  any  overage. 

Determining  crab  processing 
percentages.  Upon  receipt  of  an 
application  for  a  cooperative  processing 
endorsement  from  the  owners  of  an 
AFA  mothership  or  AFA  inshore 
processor,  the  Regional  Administrator 


will  calculate  a  crab  processing  cap 
percentage  for  the  associated  AFA 
inshore  or  mothership  entity.  The  crab 
processing  cap  percentage  for  each  BSAI 
king  or  Tanner  crab  species  will  be 
equal  to  the  percentage  of  the  total  catch 
of  each  BSAI  king  or  Tanner  crab 
species  that  the  AFA  crab  facilities 
associated  with  the  AFA  inshore  or 
mothership  entity  processed  in  the 
aggregate,  on  average,  in  1995.  1996, 
1997,  and  1998  with  1998  given  double- 
weight  (counted  twice). 

Each  AFA  inshore  or  mothership 
entity's  crab  processing  cap  percentage 
for  each  BSAI  king  or  Tanner  crab 
species  will  be  listed  on  the  AFA 
mothership  or  AFA  inshore  processor 
permit  that  contains  a  cooperative 
pollock  processing  endorsement. 

Conversion  of  crab  processing 
sideboard  percentages  to  poundage 
caps.  Prior  to  the  start  of  each  BSAI  king 
or  Tanner  crab  fisherv',  NMFS  will 
convert  each  AFA  inshore  or 
mothership  entity's  crab  processing 
sideboard  percentage  to  a  poundage  cap 
by  multiplying  the  crab  processing 
sideboard  percentage  by  the  pre-season 
guideline  harvest  level  established  for 
that  crab  fisher>'  by  the  Alaska 
Department  of  Fish  and  Game.  Each 
entity  and  the  public  will  be  notified  of 
the  crab  processing  poundage  caps 
through  notification  in  the  Federal 
Register  and/or  through  information 
bulletins  published  on  the  NMFS- 
Alaska  Region  world  wide  web  home     ■ 
page  {http:\\www.fakr.noaa.gov). 

CDQ  crab  harvest.  Under  the  final 
rule,  processing  of  CDQ  crab  will  not 
accrue  against  an  entity's  crab 
processing  cap.  Only  crab  harvested  in 
the  non-CDQ  directed  crab  fisheries  will 
accrue  against  an  entity's  crab 
processing  cap. 

Custom  processing.  These  crab 
processing  caps  apply  to  all  crab 
processed  by  the  associated  AFA  crab 
processing  facilities  including  any 
"custom  processing"  activity.  Custom 
processing  refers  to  a  contractual 
relationship  in  which  one  processing 
facility  processes  crab  on  behalf  of 
another  processor.  Custom  processing  of 
crab  is  not  prohibited,  but  any  custom 
processing  of  crab  done  under  contract 
with  an  AFA  crab  processor  will  be 
counted  against  the  associated  AFA 
inshore  or  mothership  entity's  crab 
processing  cap. 

F.  Excessive  Share  Limits  for  Harvesting 
and  Processing 

This  final  rule  establishes  excessive 
share  limits  for  harvesting  and 
processing  of  BSAI  pollock.  The 
excessive  harvesting  share  limit  is  17.5 
percent  of  the  BSAI  pollock  directed 


fishing  allowance  and  the  excessive 
processing  share  limits  is  30  percent  of 
the  BSAI  pollock  directed  fishing 
allowance.  The  excessive  harvesting  and 
processing  share  limits  apply  to  all  AFA 
entities  which  are  in  subsection  210(e) 
of  the  AFA  as  those  individuals, 
corporations,  or  other  entities  that  share 
10-percent  or  greater  ownership  or 
control. 

The  final  rule  establishes  a  definition 
for  "AFA  entity"  that  will  be  used  to 
determine  compliance  with  the  17.5 
percent  pollock  excessive  harvesting 
shcire  limit  and  the  30  percent  pollock 
excessive  processing  limit,  and  will  be 
used  for  establishing  crab  processing 
sideboard  limits.  An  "AFA  entity"  is 
defined  as  a  group  of  affiliated 
individuals,  corporations,  or  other 
business  concerns  that  harvest  or 
process  pollock  in  the  BSAI  directed 
pollock  fishery'. 

Definition  of  "Affiliation" 

The  concept  of  "affiliation"  is  central 
to  the  definition  of  "AFA  entity." 
Simply  stated,  "affiliation"  means  a 
relationship  between  two  or  more 
individuals,  corporations,  or  other 
business  concerns  in  which  one  concern 
directly  or  indirectly  owns  a  10  percent 
or  greater  interest  in  the  other,  exerts  10 
percent  or  greater  control  over  the  other, 
or  has  the  power  to  exert  10  percent  or 
greater  control  over  the  other;  or  a  third 
individual,  corporation,  or  other 
business  concern  directly  or  indirectly 
owns  a  10-percent  or  greater  interest  in 
both,  exerts  10  percent  or  greater  control 
over  both,  or  has  the  power  to  exert  10 
percent  or  greater  control  over  both. 
Ownership  and  control  are  two 
overlapping  concepts  that  may  arise 
through  a  wide  variety  of  relationships 
between  two  or  more  individuals, 
corporations,  or  other  concerns.  The 
following  forms  of  affiliation  are 
included  in  this  final  rule. 

Affiliation  through  ownership. 
Affiliation  arises  between  two  or  more 
individuals,  corporations,  or  other 
concerns  if  one  individual,  corporation, 
or  other  concern  holds  a  10  percent  or 
greater  direct  or  indirect  interest  in 
another,  or  a  third  party  holds  a  10- 
percent  or  greater  direct  or  indirect 
interest  in  both.  An  indirect  interest  is 
one  that  passes  through  one  or  more 
intermediate  entities.  NMFS  is 
implementing  a  multiplicative  rule  to 
measure  levels  of  indirect  interest. 
Under  this  multiplicative  rule,  an 
entity's  percentage  of  indirect  interest  in 
a  second  entity  is  equal  to  the  entitj''s 
percentage  of  direct  interest  in  an 
intermediate  entity  multiplied  by  the 
intermediate  entity  s  direct  or  indirect 
interest  in  the  second  entity. 
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Affiliation  through  stock  ownership. 
Affiliation  arises  if  an  individual, 
corporation,  or  other  business  concern 
directly  or  indirectly  owns  or  controls, 
or  has  the  power  to  control,  10  percent 
or  more  of  the  voting  stock  of  a  second 
corporation  or  other  business  concern. 

Affiliation  through  management 
control.  Affiliation  arises  if  an 
individual,  corporation,  or  other 
business  concern  has  the  right  to  direct 
the  business  of  a  second  corporation  or 
business  concern;  or  limit  the  actions  of 
or  replace  the  chief  executive  officer,  a 
majority  of  the  board  of  directors,  any 
general  partner,  or  any  person  serving  in 
a  management  capacity  of  a  second 
corporation  or  business  concern. 
Affiliation  through  cooperative 
agreements.  Affiliation  arises  if  an 
individual,  corporation,  or  other 
business  concern  (1)  has  the  power  to 
control  a  fishery  cooperative  through  10 
percent  ownership  or  control  over  a 
majority  of  the  voting  rights  of  the 
cooperative,  (2)  has  the  power  to 
appoint,  remove,  or  limit  the  actions  of 
or  replace  the  chief  executive  officer  of 
the  cooperative,  or  (3)  has  the  power  to 
appoint,  remove,  or  limit  the  actions  of 
a  majority  of  the  board  of  directors  of 
the  cooperative.  In  such  instances  the 
individual,  corporation,  or  other  entity 
in  question  is  deemed  to  have  10 
percent  or  greater  control  over  all 
member  vessels  of  the  cooperative. 
Affiliation  through  control  over 
operations  and  manning.  Affiliation 
arises  if  an  individual,  corporation,  or 
other  business  concern  has  the  power  to 
direct  the  operation  or  manning  of  a 
vessel  or  processor.  In  such  instances, 
the  individual,  corporation,  or  other 
business  concern  in  question  is  deemed 
to  have  10  percent  or  greater  control 
over  the  vessel  or  processor 

Potential  for  multiple  affiliations. 
Under  this  definition  of  aJffiliation,  an 
individual  or  corporation  could  be 
affiliated  with  more  than  one  AFA 
entity.  This  could  occur,  for  example,  if 
two  different  AFA  entities  have  partial 
ownership  in  a  single  fishing  vessel  or 
processor.  In  such  instances,  any  fishing 
or  processing  activity  by  a  vessel  or 
processor  that  is  affiliated  with  more 
than  one  AFA  entity  will  count 
simultaneously  against  the  excessive 
harvesting  or  processing  share  limits  of 
both  AFA  entities.  However,  the  two 
parent  entities  would  not  necessarily  be 
considered  to  be  affiliated  and. 
therefore,  part  of  a  single  entity  unless 
they  are  directly  affiliated  with  each 
other. 

Cooperatives  are  not  AFA  entities. 
Cooperatives  are,  by  definition,  not 
considered  AFA  entities.  If  AFA 
cooperatives  were  considered  AFA 


entities  then  any  cooperative  that 
controlled  the  harvest  of  17.5  percent  or 
more  of  the  BSAl  pollock  directed 
fishing  allowance  would  be  in  violation 
of  the  excessive  harvesting  share  cap. 
NMFS  believes  that  such  a  result  would 
be  inconsistent  with  the  purpose  and 
intent  of  the  AFA  which  authorizes 
AFA  catcher/ processors  to  form  a  single 
cooperative  that  controls  40  percent  of 
the  directed  fishing  allowance. 
However,  even  though  a  cooperative 
itself  is  not  considered  an  AFA  entity, 
the  member  vessels  of  a  cooperative 
could  still  be  considered  affiliated  if  a 
single  person,  corporation,  or  other 
entity  has  the  power  to  control  the 
cooperative.  In  other  words,  a 
cooperative  itself  is  not  considered  an 
AFA  entity,  but  a  cooperative  could  be 
included  in  an  AFA  entity  for  the 
purpose  of  monitoring  excessive 
harvesting  shares  if  the  cooperative  is 
under  the  control  of  the  entity  in 
question. 

G.  Observer  Coverage  Requirements  for 
AFA  Vessels  and  Processors 

This  final  rule  establishes  new 
observer  coverage  requirements  for  AFA 
catcher/ processors,  AFA  motherships. 
and  AFA  inshore  processors.  However, 
the  final  rule  does  not  change  observer 
coverage  requirements  for  AFA  catcher 
vessels.  These  new  observer  coverage 
requirpments  ir-  ■i--'  r'^'"^  K»!nw 

Listed  AFA  Cati  her  I'luLcssurs  diiii 
AFA  Motherships 

Two  observer  requirement  Paragraph 
211(b)(6)(A)  of  the  AFA  requires  that 
unrestricted  AFA  catcher/ processors 
have  two  observers  on  board  at  any  time 
the  vessel  is  fishing  for  groundfish  in 
the  BSAl.  This  final  rule  establishes  this 
requirement  and  extends  the 
requirement  to  AFA  motherships. 
NMFS  believes  it  is  appropriate  to 
extend  this  requirement  to  AFA 
motherships  because  AFA  motherships 
operate  in  a  similar  manner  to  AFA 
catcher/processors  in  that  they  receive 
unsorted  codends  from  catcher  vessels. 
In  a  mothership  operation,  all  weighing 
and  sorting  of  catch  occurs  on  the 
mothership  rather  than  the  catcher 
vessel.  The  only  practical  difference 
between  catcher/processor  and 
mothership  operations  is  that 
motherships  do  not  actually  engage  in 
trawling.  Under  this  final  rule,  a  listed 
AFA  catcher/processor  or  AFA 
mothership  is  required  to  have  aboard 
two  NMFS  certified  observers  for  each 
day  that  the  vessel  is  used  to  harvest, 
process,  or  take  deliveries  of  groundfish 
In  addition,  at  least  one  observer  on 
board  each  AFA  catcher/processor  and 
AFA  mothership  must  be  a  lead  level  2 


observer  at  all  times  that  the  vessel  is 
fishing  for  groundfish  or  processing 
groundfish  harvested  in  the  BSAl  or 

GO  A. 

Observer  workload  requirement.  This 
final  rule  also  extends  the  CDQ  program 
observer  workload  limits  to  AFA 
catcher/processor  and  AFA 
motherships  These  workload  limits  are 
necessary  to  ensure  that  all  groundfish 
harvested  and  processed  by  AFA 
catcher/processors  and  motherships  can 
be  sampled  by  a  NMFS  observer. 
Consequently,  more  than  two  observers 
might  be  required  to  allow  each  haul 
brought  on  board  the  vessel  to  be 
sampled  by  an  observer.  This  situation 
may  occur  for  some  AFA  motherships, 
depending  on  how  many  deliveries  they 
receive  from  catcher  vessels  in  a  day. 
Lead  level  2  observer  requirement. 
Under  this  final  rule,  at  least  one 
observer  on  board  each  AFA  catcher/ 
processor  and  AFA  mothership  must  be 
a  lead  level  2  observer  (formerly  knowm 
as  a  lead  CDQ  observer).  The  second 
observer  position  may  be  filled  by  any 
NMFS  certified  observer.  Observers  are 
an  increasingly  important  element  of 
NMFS"  monitoring  program  for  AFA 
catcher/ processor  and  AFA  mothership 
sector  pollock  harvests.  Prior  to  the 
AFA,  NMFS  monitored  offshore  pollock 
harvests  using  a  blend  of  observer  data 
and  processor  weekly  production 
reports.  However,  under  the  AFA  with 
its  statutory  requirement  that  AFA 
catcher/ processors  carry  two  observers 
at  all  times  and  weigh  their  catch  using 
NMFS-approved  scales,  NMFS  is  now 
relying  only  on  observers  and  scale 
weights  to  provide  inseason  harvest  data 
for  the  AFA  catcher/processor  sector 
and  is  no  longer  using  vessel  production 
data  for  quota  management  purposes.  In 
addition,  NMFS  relies  on  observers  to 
monitor  catcher/ processor  groundfish 
sideboards  as  well  as  catcher  vessel 
sideboards  for  catcher  vessels  delivering 
to  catcher/processors  and  AFA 
motherships.  Given  this  increased 
reliance  on  observers  and  scales,  NMFS 
believes  that  the  lead  level  2  observer 
requirement  is  necessary  to  ensure  that 
at  least  one  of  the  observers  aboard  each 
AFA  catcher/processor  and  AFA 
mothership  has  prior  experience 
sampling  on  a  trawl  catcher/processor 
or  mothership,  is  trained  and 
experienced  in  the  use  of  qn-board 
scales,  and  is  available  to  monitor  the 
use  and  calibration  of  such  scales.  In 
addition.  NMFS  believes  that  the 
requirement  for  at  least  one  lead  level  2 
observer  is  necessary  to  ensure  that  the 
compliance  monitoring  role  of  the 
observers  aboard  AFA  catcher/ 
processors  can  be  successfully 
accomplished. 
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In  order  to  monitor  and  enforce  the 
newly  imposed  har\e.st  limitations  for 
unrestricted  AFA  catcher/processors 
and  AFA  motherships.  obser\ers  with 
more  experience  and  training  must  be 
aboard   NMFS-certified  lead  level  2 
observers  ha\  e  that  e.xpenence  and 
training.  Level  2  observers  receive 
special  training  in  sampling  for  species 
composition  in  situations  where  bvcatch 
mav  be  limiting,  in  working  with  vessel 
personnel  to  resolve  access  to  catch  and 
other  sampling  problems,  and  in  using 
flow  scales  for  catch  weight 
measurements.  Monitoring  by  level  2 
observers  is  essential  for  accurate  c:atch 
accounting,  given  the  fact  that  a  fishen 
cooperative  has  been  established  and 
that  the  potential  exists  for  fishing  to  be 
curtailed  when  either  groundfish  or 
prohibited  species  harvest  limitations 
specified  for  unrestricted  AFA  catcher/ 
processors  have  been  reached 

Consolidation  of  CDQ  and  AFA 
obser\'er  requirements  I'nderthe 
emergency  interim  rules  governing  the 
AFA  pollock  fishery  in  1999  and  2000. 
AFA  catcher/processors  and 
motherships  were  required  to  have  one 
lead  level  2  observer  at  all  times  but  the 
second  observer  requirement  could  be 
filled  by  any  NMFS-certified  observer. 
However,  the  CDQ  program  imposed  a 
higher  r€»quirement  of  one  lead  level  2 
observer  and  a  second  level  2  observer 
for  catcher/processor  and  motherships 
participating  in  the  CDQ  pollock 
fisher\-.  Under  this  final  rule,  the 
observer  requirements  for  catcher/ 
processors  and  motherships  in  the  AF.A 
and  CDQ  pollock  fisheries  is 
consolidated  into  a  single  standard  that 
requires  at  least  one  lead  level  2 
observer  on  board  at  all  times  but  allows 
the  second  obser\er  position  to  be  filled 
by  any  NMFS  certified  observer. 

Data  quality  needs  for  the  AFA  fisherv 
take  into  account  the  vessel-specific 
nature  of  the  fishery  and  the  operational 
environment  under  which  observers 
collect  the  data.  This  vessel-specific 
nature  of  the  AFA  has  increased  the 
responsibility  of  the  observer  to  generate 
data  of  a  quality  equivalent  to  a  "final 
post-debrief  level  prior  to  the 
structured  NMFS  debriefing  process. 
This  raises  the  standard  for  experience 
and  advanced  training  requirements 
Since  implementation  of  the  AFA,  the 
quality  of  data  collected  by  observers  at- 
sea  has  been  assessed  by  the  rigorous 
post-cruise  debriefing  process  and  has 
overall  been  found  to  meet  expectations 
of  high  quality  data  at  the  point  of 
collection. 

The  catcher/processors  and 
motherships  involved  in  this  fisher}' 
provide  the  most  straightforward 
sampling  situations  for  obser\ers  in  the 


groundfish  fleet  due  to  typically 
minimal  bvcatch.  as  well  as  excellent 
working  conditions  for  the  obser\'er. 
Multiple  opportunities  for  oversight  of 
the  work  performed  by  the  second, 
potentiallv  less  experienced,  observer 
has  been  shown  to  successfully  ensure 
all  data  collected  from  each  AFA 
catcher/processor  or  mothership  meets 
high  data  quality  standards  Oversight  of 
data  collection  and  recording  bv  the 
second  observer  is  performed  by  the 
lead  observer  who  has  extensive 
observer  experience  on  trawl  catcher/ 
processors.  Additionally,  in-season 
advising  and  supervision  for  obser\ers 
at  sea  is  provided  on  an  on-going  basis 
by  NMFS  Qbser\'er  Program  staff 
through  communication  via  the  ATLAS 
at-sea  reporting  system  required  on  all 
catcher/ processors  and  motherships. 
The  NMFS  Observer  Program  has  also 
substantially  increased  field  support  for 
observers.  Finally,  catcher/processors 
operating  in  the  BSAl  pollock  fishery 
have  been  considered  the  best 
assignments  for  new  trainees,  preparing 
them  for  further  development  as  an 
observer.  The  need  to  keep  open  this 
opportunity  to  develop  observer 
experience  is  essential  to  ensure  the 
continued  existence  of  a  pool  of 
qualified  level  2  lead  observers. 

Consistency  in  observer  requirements 
between  the  AFA  program  and  the 
directed  pollock  fishery  in  the  Multi- 
species  Community  Development  Quota 
(MS  CDQJ  program  is  essentiaL  The  data 
quality  needs  for  MS  CDQ  and  AFA 
pollock  catch  accounting  are  virtually 
identical   Further,  vessels  often  fish  for 
MS  CDQ  and  AFA-allocated  pollock 
during  the  same  fishing  trip.  Uniform 
observer  requirements  will  simplify 
observer  depl(3\ment  logistics  for  such 
vessels.  Therefore.  NMFS  is  changing 
the  current  observer  requirements  under 
the  MS  CDQ  program  for  only  those 
catcher/processors  and  motherships 
participating  in  directed  fishing  and/or 
processing  of  MS  CDQ-allocated  pollock 
to  be  consistent  with  the  .^FA  obser\'er 
requirements  for  those  vessel  classes. 

Requiremf^nts  for  unlisted  AFA 
catcher/processors.  Under  this  final 
rule,  ves-sels  receiving  unlisted  AFA 
catcher/processor  permits  under 
paragraph  208(e)(21)  of  the  AFA  are 
required  to  meet  the  same  observer 
coverage,  scale,  and  sampling  station 
requirements  as  for  listed  AFA  catcher/ 
processors  during  any  fishing  trip  in 
which  the  vessel  engages  in  directed 
fishing  for  BSAl  pollock  or  receives 
deliveries  of  pollock  from  AFA  catcher 
vessels  engaged  in  directed  fishing  for 
BSAl  pollock.  This  requirement  is 
necessary  because  NMFS  must  monitor 
the  0.5-  percent  pollock  har\est  limit  on 


unlisted  AFA  catcher/processors  and 
cannot  adequately  do  so  without  scales 
and  an  observer  on  duty  at  all  times. 
However,  because  the  AFA  catcher/ 
processor  sideboard  limits  in  other 
groundfish  fisheries  do  not  apply  to 
unlisted  AFA  catcher/processors,  NMFS 
is  not  changing  the  observer  coverage 
requirements  for  unfisted  AFA  catcher/ 
processors  when  such  vessels  are 
engaged  in  directed  fishing  for 
groundfish  other  than  pollock.  Unlisted 
AFA  catcher/processors  participating  in 
non-pollock  fisheries  are  required  to 
meet  whatever  observer  coverage 
requirements  are  in  place  for  the  fishery 
in  question. 

AFA  inshore  processors.  Under  this 
final  rule,  an  AFA  inshore  processor  is 
required  to  have  a  NMFS-certified 
observer  for  each  consecutive  1 2-hour 
period  in  which  the  processor  takes 
delivery  of.  or  processes,  groundfish 
harvested  by  a  vessel  engaged  in 
directed  fishing  for  BSAl  pollock.  An 
AFA  inshore  processor  that  takes 
delivery  of  or  processes  pollock  during 
more  than  12  consecutive  hours  in  any 
calendar  day  is  required  to  have  two 
NMFS-certified  observers  available 
during  that  calendar  day.  At  least  one 
observer  assigned  to  work  at  each  AFA 
inshore  processor  must  be  a  level  2 
observer  during  each  calendar  day  that 
the  processor  receives  or  processes 
pollock  han'ested  in  the  BSAl  directed 
pollock  fishery.  Furthermore,  under  this 
final  rule.  obser\'ers  working  at  AFA 
inshore  processors  may  not  be  assigned 
to  cover  more  than  one  processing  plant 
during  a  calendar  day. 

NMFS  is  implementing  these  new 
observer  coverage  requirements  for  AFA 
inshore  processors  so  that  NMFS  can 
adequately  monitor  cooperative  pollock 
allocations  at  each  AFA  inshore 
processor.  Prior  to  the  AFA.  the  inshore 
pollock  fishery  was  managed  in  the 
aggregate  across  the  entire  sector  with 
NMFS  issuing  a  single  closure  for  the 
entire  inshore  sector  upon  the 
attainment  of  a  seasonal  allocation  of 
pollock  TAC.  Under  the  inshore 
cooperative  system  set  out  in  this  final 
rule,  each  inshore  processor  and  its 
affiliated  cooperative  is  operating  on  its 
own  proprietary  pollock  allocation. 
Because  NMFS  would  no  longer  manage 
the  inshore  sector  in  the  aggregate, 
increased  monitoring  is  required  at  each 
individual  processor  to  ensure  that 
cooperative  allocations  are  not 
exceeded. 

AFA  Catcher  Vessels 

Catcher  vessels  fishing  for  pollock 
may  deliver  an  unsorted  codend  directly 
to  a  mothership  or  inshore  processor,  in 
which  case  sorting  or  weighing  the 
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catch  prior  to  delivery  is  nut  feasible. 
Alternatively,  they  may  bring  the 
codend  onto  the  deck  and  put  the  catch 
into  tanks  for  delivery  to  a  mothership 
or  inshore  processor.  Depending  on  the 
size  of  the  trawl  alley,  sorting  and 
discarding  prohibited  species  at  sea  also 
may  not  be  possible.  For  these  reasons, 
complete  at-sea  sorting  and  weighing  of 
catch  is  rarely  possible.  Because  of  these 
constraints,  much  of  the  data 
concerning  catch  weight  and 
composition  are  gathered  when  the 
catch  is  delivered  to  a  mothership  or 
inshore  processor.  Thus,  NMFS  does  not 
believe  it  is  necessary  for  AFA  catcher 
vessels  to  provide  the  same  level  of 
observer  coverage  or  equipment  that  is 
required  for  AFA  processors. 

For  this  reason,  the  final  rule  does  not 
make  any  changes  to  existing  observer 
coverage  levels  for  AFA  catcher  vessels. 
Under  the  management  program  set  out 
in  this  final  rule,  the  primary  location 
for  pollock  and  sideboard  catch 
accounting  is  at  the  processor  and 
NMFS  is  increasing  monitoring  at  all 
AFA  processors  to  accommodate  these 
increased  monitoring  needs.  AFA 
catcher  vessels  are  required  to  meet  the 
existing  observer  coverage  requirements 
for  catcher  vessels  set  out  at  50  CFR 
679.50(c). 

H  Scales  and  Catch-weighing 
Requirements 

The  AFA  authorizes  eligible  vessels 
and  processors  to  form  cooperatives  in 
all  sectors  of  the  BSAl  pollock  fishery- 
Inshore  cooperatives  that  meet  the 
criteria  set  out  in  this  final  rule  are 
eligible  to  receive  an  inshore 
cooperative  fishing  permit  authorizing 
the  member  vessels  in  the  cooperative  to 
harvest  a  specific  allocation  of  the  BSAI 
pollock  TAC.  The  members  of  the 
cooperative  may  decide  among 
themselves  how  to  share  the  allocation 
made  to  that  cooperative.  While  not  an 
individual  fishing  quota  (IFQ)  program 
per  se,  the  inshore  cooperative  quota 
program  established  by  the  AFA  does 
share  many  characteristics  with 
traditional  IFQ  programs  in  terms  of 
how  the  program  operates.  In  effect, 
fishery  cooperatives  are  privately 
operated  IFQ  programs  under  which  the 
cooperative,  rather  than  NMFS,  makes 
individual  allocations  to  member 
vessels. 

Fishing  patterns  and  behaviors  under 
the  inshore  cooperative  program  are 
expected  to  be  similar  to  those  that 
would  be  seen  under  a  traditional  IFQ 
program  and  the  management  demands 
are  much  the  same,  just  as  with  IFQ 
programs,  individual  cooperative 
members  and  the  cooperative  as  a 
whole,  have  a  strong  incentive  to 


maximize  the  amount  ol  pollock 
harvested  and  processed  in  any  given 
year  within  the  constraints  of  a  fixed 
quota  of  pollock  granted  to  the 
cooperative.  While  catcher/processor 
and  mothership  sector  cooperatives  do 
not  receive  individual  allocations  of 
pollock  from  NMFS.  they  fiinction  in 
the  same  manner  as  inshore 
cooperatives  because  NMFS  makes 
allocations  of  pollock  to  each  sector  and 
the  cooperatives  include  all  eligible 
participants  in  each  sector. 

To  manage  the  AFA  pollock  fishery 
properly.  NMFS  must  have  data  that 
will  provide  reliable  independent 
estimates  of  the  total  catch  by  species 
and  area  for  each  cooperative.  Because 
pollock  cooperatives  are  operating 
under  their  own  individual  quotas,  they 
have  a  vested  interest  in  ensuring  that 
catch  data  do  not  overestimate  the 
pollock  harvest  by  that  cooperative. 
Based  on  experience  gained  under  the 
CDQ  program.  NMFS  anticipates  that 
observer  or  NMFS  estimates  of  catch 
will  be  routinely  questioned  by 
industry.  Under  a  system  of  fishery 
cooperatives,  a  processor  stands  to 
benefit  directly  if  catch  is  underweighed 
because  that  processor  is  operating 
under  an  individual  allocation.  For  this 
reason.  NMFS  is  implementing  a  catch- 
weighing  system  for  AFA  pollock  that  is 
more  rigorous  than  that  required  in 
open  access  groundfish  fisheries. 

In  the  final  EIS  prepared  for 
Amendments  61/61/13/8.  NMFS 
identified  two  primary  objectives  for 
monitoring  catch  in  the  AFA  fisheries. 
First,  NMFS  must  be  able  to  ensure  that 
the  total  weight,  species  composition, 
and  catch  location  for  each  delivery  are 
reported  accurately.  An  acceptable 
catch-monitoring  system  based  on  this 
objective  must  allow  for  independent 
verification  of  catch  weight,  species 
composition  and  haul  location  data; 
ensure  that  all  catch  is  weighed 
accurately:  and  provide  a  record  of  the 
weight  of  each  delivery  that  may  be 
audited  by  NMFS  Second,  the  quality 
and  level  of  catch  monitoring  should  be 
functionally  equivalent  between  sectors. 
This  objective  recognizes  that  a  catch- 
monitoring  approach  that  is  appropriate 
for  one  sector  of  the  industry  may  not 
be  appropriate  for  all  sectors  while,  at 
the  same  time,  acknowledging  that  the 
overall  quality  of  catch  data  should  be 
equivalent,  and  no  sector  should  be 
given  a  competitive  advantage  because 
of  differences  in  catch  monitoring 
standards  Based  on  these  objectives. 
NMFS  has  developed  the  following 
catch  monitoring  regulations  for  each 
sector. 


Scale  and  Catrh-weighinR 
Kt'quirt-mfiils  tor  .\F.\  Cat*  her/ 
[)n)(  j'ssors 

Subparagraph  211(b)(6)(B)  of  the  AFA 
requires  that  all  listed  AFA  catcher/ 
processors  "weigh  [their]  catch  on  a 
scale  onboard  approved  by  the  National 
Marine  Fisheries  Service  while 
harvesting  groundfish  in  fisheries  under 
the  authority  of  the  North  Pacific 
Council."  To  implement  this 
requirement  of  the  AFA.  NMFS  is 
extending  the  existing  catch  weighing 
and  observer  sampling  station 
requirements  for  catcher/processors 
participating  in  the  CDQ  fisheries, 
found  at  50  CFR  679.28,  to  AFA  catcher/ 
processors.  These  catch-weighing 
requirements  include  the  following: 

1 .  Scales  must  meet  the  performance 
and  technical  requirements  specified  in 
appendix  A  to  50  CFR  part  679.  At  this 
time,  Marel  hf  and  Skanvaegt 
International  A/S  produce  scales  that 
have  been  approved  by  NMFS  for 
weighing  total  catch.  Marel  hf, 
Skanvaegt  International  A/S  and  Pols  hf 
manufacture  scales  that  have  been 
approved  for  use  in  observer  sampling 
stations. 

2.  Each  scale  must  be  inspected  and 
approved  annually  by  a  NMFS- 
approved  scale  inspector. 

3.  Each  observer  sampling  station 
scale  must  be  accurate  within  0.5 
percent  when  its  use  is  required. 

4.  The  observer  sampling  station  scale 
must  be  accompanied  by  accurate  test 
weights  sufficient  to  test  the  scale  at  10. 
25  and  50  kg. 

5.  Each  scale  used  to  weigh  total  catch 
must  be  tested  daily  by  weighing  at  least 
400  kg  of  fish  or  test  material  on  the 
total  catch  weighing  scale  and  then 
weighing  it  again  on  an  approved 
observer-sampling  station  scale. 

6.  When  tested,  the  total  catch 
weighing  scale  and  the  observer 
sampling  station  scale  must  agree 
within  3  percent. 

Observer  sampling  stations  provide  a 
location  where  observers  can  work 
safely  and  effectively.  On  June  4,  1998, 
NMFS  published  a  final  rule  that 
established  requirements  for  observer 
sampling  stations  and  required  their  use 
on  specified  vessels  participating  in 
CDQ  fisheries  (63  FR  30381).  Further 
information  on,  and  the  rationale  for, 
observer  sampling  stations  may  be 
found  in  that  rule.  Observer  sampling 
stations  must  meet  specifications  for 
size  and  location  and  be  equipped  with 
an  observer  sampling  station  scale,  a 
table,  adequate  lighting  and  running 
water.  Each  obser\'er  sampling  station 
must  be  inspected  and  approved  by 
NMFS  annually. 
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AFA  listt'd  (•,)!(  hpr  yrin  cssnrs  must 
comply  with  thf  reguldtiuns  for 
additional  observer  coverage,  scales, 
and  observer  sampling  stations  when 
participating  in  any  groundfish  fishery 
off  Alaska   Unless  other  regulation.^ 
require  them  to  do  so.  unlisted  AFA 
catcher/processors  must  comply  only 
with  these  regulations  when  engaged  in 
directed  fishing  for  BSAI  pollock  or 
when  processing  pollock  har\'ested  in 
the  BSAI  directed  pollock  fishery. 
Because  unlisted  AFA  catcher/ 
processors  are  not  bound  by  sideboard 
limits  when  participating  in  other 
groundfish  fisheries,  NMFS  does  not 
believe  that  imposing  this  more  rigorous 
catch-weighing  and  monitoring  regime 
on  such  vessels  is  necessary  when  they 
are  not  fishing  for  pollock.  Such 
unlisted  AFA  catcher/processors 
continue  to  be  bound  by  all  catch- 
weighing  and  monitoring  requirements 
that  are  in  effect  for  any  non-pollock 
fishery  in  which  they  participate. 

Scale  and  Catch-weighing 
Requirements  lor  A¥.\  .Motherships 

The  AFA  does  not  require  that 
motherships  weigh  all  catch  or  specify 
additional  ()bser\er  coverage  for 
motherships.  However,  because 
motherships  receive  and  process 
groundfish  in  a  manner  similar  to 
catcher/processors,  NMFS  is  extending 
the  AFA  catcher/processor  scale  and 
observer  requirements  to  AFA 
motherships.  Requirements  for  catch 
weighing,  observer  sampling  stations 
and  obser\'er  coverage  are  identical  to 
those  described  above  for  AFA  listed 
catcher/processors  and  apply  at  all 
times  that  the  AFA  mothership  is 
receiving  or  processing  groundfish 
harvested  in  the  BSAI  or  GOA. 

Sf  ale  and  (^ati  h-weighing 
Requirements  tor  A¥.\  Inshore 
Processors 

This  final  rule  establishes  a  new  catch 
monitoring  system  for  inshore 
processors.  The  catch  management  goals 
established  by  NMFS  for  the  AFA 
pollock  fisher}'  are  the  same  for  the 
inshore  and  offshore  sectors.  However, 
NMFS  does  not  believe  that  the 
regulations  developed  for  catcher/ 
processors  and  motherships  are 
appropriate  for  inshore  processors  for 
two  reasons.  First,  inshore  processors 
vary  more  in  size,  facilities  and  layout 
than  do  catcher/processors  or 
motherships.  Second,  the  State  is 
responsible  for  approving  scales  used 
for  trade  by  inshore  processors  and  has 
developed  an  effective  program  for  their 
inspection  and  approval. 

Catch  monitoring  and  control  plans. 
The  catch  weighing  and  monitoring 


system  developed  by  NMFS  for  catcher/ 
processors  and  motherships  is  based  on 
the  vessel  meeting  a  series  of  design 
criteria  Because  of  the  wide  variations 
in  factory  layout,  NMFS  believes  that  a 
performance  based  catch  monitoring 
system  is  more  appropriate  for  inshore 
processors.  Under  this  system,  each 
plant  must  submit  a  Catch  Monitoring 
and  Control  Plan  (CMCP)  to  NMFS  for 
approval.  In  this  final  rule,  the  effective 
date  for  the  CMCP  requirement  has  been 
delayed  until  [une  1.  2003,  to  provide 
inshore  processors  with  adequate  time 
to  develop  their  CMCPs  and  have  them 
approved  by  NMFS.  The  CMCP  details 
how  the  plant  will  meet  the  following 
requirements: 

1.  All  catch  delivered  to  the  plant 
must  be  sorted  and  weighed  by  species. 
The  CMCP  must  detail  the  amount  and 
location  of  space  for  sorting  catch,  the 
number  of  staff  devoted  to  catch  sorting 
and  the  maximum  rate  that  catch  will 
flow  through  the  sorting  area. 

2.  Each  processor  must  designate  an 
"observation  area."  The  observation 
area  is  the  location  designated  in  the 
CMCP  where  an  individual  may  monitor 
the  flow  offish  during  a  delivery.  From 
the  observation  area,  an  individual  must 
be  able  to  monitor  the  entire  flow  of  fish 
and  ensure  that  no  removals  of  catch 
have  occurred  between  the  delivery' 
point  and  a  location  where  all  sorting 
has  taken  place  and  each  species  has 
been  weighed. 

3.  Each  processor  must  designate  a 
"deliver}'  point."  The  deliver}'  point  is 
the  first  location  where  fish  removed 
fi-om  a  delivering  catcher  vessel  can  be 
sorted  or  diverted  to  more  than  one 
location.  The  deliver}'  point  is  most 
likely  the  location  where  the  pump  first 
discharges  the  catch.  If  catch  is  removed 
from  a  vessel  by  brailing.  this  is  most 
likely  the  bin  or  belt  where  the  brailer 
discharges  the  catch. 

4.  The  observation  area  must  be 
located  near  the  observer  work  station. 

5.  The  obser\'er  workstation  must  be 
located  where  the  observer  has  access  to 
unsorted  catch. 

6.  An  observer  work  station,  for  the 
exclusive  use  of  the  observer,  must 
provide:  a  platform  scale  of  at  least  50 
kg  capacity;  an  indoor  working  area  of 
at  least  4.5  square  meters,  a  table,  and 
a  secure  and  lockable  cabinet. 

7.  Designation  of  a  plant  liaison,  who 
is  responsible  for  orienting  new 
observers  to  the  plant,  ensuring  that  the 
CMCP  is  implemented,  and  assisting  in 
the  resolution  of  observer  concerns. 

The  plant  will  be  inspected  by  NMFS 
to  ensure  that  the  plant  layout  conforms 
to  the  elements  of  the  plan.  A  CMCP 
that  meets  all  of  the  performance 
standards  will  be  approved  by  NMFS  for 


1  year,  unless  dunng  the  year  changes 
are  made  in  plant  operations  or  layout 
that  do  not  conform  to  the  CMCP.  After 
1  year,  NMFS  will  review  the  CMCP 
with  plant  management  to  ensure  that 
the  CMCP  has  been  implemented  and 
that  the  performance  standards  continue 
to  be  met. 

A  single  individual  cannot  effectively 
monitor  the  flow  of  fish  from  the 
delivery  point  to  where  they  have  been 
completely  sorted  and  weighed  at  any  of 
the  existing  AFA  inshore  processors. 
Therefore,  none  of  the  current  AFA 
inshore  processors  will  meet  the 
performance  standards  without 
modifying  the  layout  of  the  plant  or 
developing  alternative  methods  of 
monitoring  catch  flow.  As  a 
consequence,  the  process  of  developing 
the  CMCP  may  be  fairly  complex.  NMFS 
anticipates  that  plant  management  will 
wish  to  work  closely  with  NMFS  staff 
before  making  any  modifications  to  the 
plant  layout  or  purchasing  equipment 
NMFS  s'taff  will  review  draft  CMCPs 
and  will  pre-inspect  inshore  processors 
as  requested  by  plant  management. 

Scale  requirements  for  AFA  inshore 
processors.  Catch  weighing  for  catcher/ 
processors  and  motherships  is  based  on 
the  use  of  scales  approved  by  NMFS. 
Because  NMFS  and  the  state  use 
different  standards  when  approving 
scales,  most  NMFS-approved  scales  are 
not  legal  for  trade  in  Alaska  and  most 
state-approved  scales  do  not  meet 
NMFS  criteria  for  inseason  testing  and 
auditing.  NMFS  believes  that  the  state 
should  be  the  primar}-  authority 
responsible  for  approving  and  testing 
scales  in  shoreplants  and  that  weighing 
all  catch  on  scales  approved  by  NMFS 
is  unnecessar}'.  Under  State  regulations, 
inshore  processors  are  required  to  weigh 
all  catch  that  is  being  bought  or  sold  on 
state-approved  scales.  These  scales  must 
be  inspected  annually  by  inspectors 
authorized  by  the  Division  of 
Measurement  Standards  and 
Commercial  Vehicle  Enforcement. 

However,  State  regulations  do  not 
provide  for  inseason  testing  of  scales 
nor  do  they  require  that  scales  produce 
a  printed  record  of  each  delivery.  NMFS 
believes  that  these  are  essential  features 
of  an  acceptable  catch  weighing  system. 
Therefore,  in  cooperation  with  the  State. 
NMFS  has  developed  a  catch -weighing 
system  that  implements  these  additional 
features  within  the  existing  framework 
of  State  scale  inspection  and  approval. 
The  development  of  this  system 
involved  consultation  with  the  Alaska 
State  Division  of  Measurement 
Standards  in  acknowledgment  of  the 
State's  role  to  ensure  that  scales  used  for 
trade  in  the  State  are  accurate. 
Personnel  from  the  Alaska  Division  of 
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Measurement  Standards  are  responsible 
for  inspecting  and  approving  those 
scales.  Scales  that  are  not  used  in  a 
trade  related  transaction,  or  scales  that 
dre  used  outside  of  State  waters  are 
generally  not  required  to  be  inspected 
and  approved. 

This  final  rule  implements  two  sets  of 
catch  weighing  requirements.  The  first, 
IS  that  catcher/processors  and 
motherships  are  required  to  weigh  all 
catch  on  scales  approved  by  NMFS. 
These  vessels  weigh  their  catch  outside 
of  State  waters  and  the  approval  and 
inspection  of  those  scales  does  not  in 
any  way  interfere  with  existing  State 

programs. 

Tne  second  set  of  conditions  requires 
that  AFA  inshore  processors  weigh  all 
of  their  catch  on  scales  approved  by  the 
State  and  further  requires  that  those 
scales  meet  additional  requirements  for 
printouts  and  inseason  testing.  In  order 
to  prevent  redundant  regulations  or 
involve  itself  in  an  existing  State 
function,  NMFS  has  worked  closely 
with  the  Alaska  Division  of 
Measurement  Standards  to  develop 
these  requirements.  NMFS  staff  met 
with  the  Director  of  the  Division  and  his 
staff  twice  during  2000  to  discuss  these 
requirements,  and  draft  versions  of  the 
proposed  regulations  were  provided  to 
Division  personnel  for  review  and 
comment.  In  October  2000,  the 
Administrator,  Alaska  Region,  sent  a 
letter  to  the  Director  of  the  Division  of 
Measurement  Standards  expressing  his 
acknowledgment  and  appreciation  for 
the  work  that  the  State  had  put  into 
assisting  NMFS  in  developing  the  catch 
weighing  regulations. 

Thus,  this  final  rule  reflects 
cooperative  State  and  Federal 
development  of  catch  weighing 
requirements  for  AFA  inshore 
processors  and  includes  the  following 
provisions: 

1.  Each  scale  used  to  weigh  catch  and 
its  intended  use  must  be  identified  by 
serial  number  in  the  CMCP.  Each  scale 
must  be  inspected  and  approved  by  the 
State  annually. 

2.  As  part  of  the  CMCP,  each  plant 
must  submit  a  scale  testing  plan  that 
gives  the  procedure  the  plant  will  use  to 
test  each  scale  identified  in  the  CMCP. 
The  testing  plan  must  list:  the  test 
weights  and  equipment  required  to  test 
the  scal(5,  where  the  test  weights  and 
equipment  are  stored,  and  the  plant 
personnel  responsible  for  testing  the 
scale.  Test  amounts  for  various  scale 
types  are  set  out  at  §  679.28(c)(4)  of  this 
final  rule. 

3.  Test  weights  must  be  certified  at 
least  biannually  by  a  metrology 
laboratory  approved  by  the  National 
Institute  of  Standards  and  Technology 


4.  Authorized  officers  or  NMFS- 
authorized  personnel  could  request  that 
any  scale  be  tested  in  accordance  with 
the  testing  plan,  provided  that  the  scale 
had  not  been  tested  and  found  accurate 
within  the  past  24  hours. 

5.  Each  scale  must  be  accurate  within 
the  limits  specified  at  §  679.28(c)(4)  of 
this  final  rule  (maximum  permissible 
errors  and  test  weight  amounts)  when 
tested  by  the  plant  staff. 

6.  Each  scale  used  to  weigh  catch 
must  be  equipped  with  a  printer,  and  a 
printout  or  printouts  showing  the  total 
weight  of  each  delivery  must  be 
generated  after  each  delivery  has  been 
weighed.  The  printouts  must  be  retained 
by  the  plant  and  made  available  to 
NMFS-authorized  personnel  including 
observers. 

/.  Vessel  Monitoring  System  (VMS) 
Requirements 

In  the  proposed  rule  to  implement 
Amendments  61/61/13/8  NMFS 
proposed  new  VMS  requirements  for  all 
AFA  catcher  vessels  and  catcher/ 
processors.  However,  VMS  requirements 
are  not  included  in  this  final  rule 
because  VMS  requirements  for  the  BSAl 
pollock  fishery  are  being  implemented 
as  Steller  sea  lion  protection  measures. 

/.  Extension  of  Inshore/Offshore  Regime 
in  the  GOA 

Amendment  61  to  the  FMP  for 
groundfish  of  the  GOA  also  extends  the 
expiration  date  for  inshore/offshore 
allocations  of  GOA  pollock  and  Pacific 
cod  until  December  31,  2004.  During  the 
development  of  Amendments  61/61/13/ 
8,  the  Council  voted  to  extend  the  GOA 
inshore/offshore  sunset  date  until 
December  31,  2004.  so  that  BSAI 
inshore/offshore  allocations  under  the 
AFA  and  GOA  inshore/offshore 
allocations  would  expire  on  the  same 
date  and  could  be  reevaluated  at  the 
same  time.  At  its  lune  2002  meeting,  in 
light  of  recent  legislation  discussed 
above  that  removes  the  sunset  date  from 
the  AFA.  the  Council  voted  to  adopt 
Amendment  62  to  the  GOA  groundfish 
FMP.  which  also  removes  the  sunset 
date  from  the  GOA  inshore/offshore 
allocations.  Therefore,  if  Amendment  62 
is  subsequently  approved  by  NMFS,  the 
December  31,  2004.  sunset  date 
contained  in  this  final  rule  would  be 
removed.  Extensive  background 
information  on  GOA  inshore/offshore 
allocations  is  contained  in  the  EA/RIR/ 
FRFA  prepared  for  Amendment  51/51. 
the  most  recent  inshore/offshore 
amendments  for  the  BSAI  and  GOA. 
Both  EA/RIR/FRFA  documents  are 
available  from  the  Council  (see 
ADDRESSES 


III.  K»'spon.s«'  to  Commt-nts 

The  prupiised  rule  to  implement 
Amendments  61/61/13/8  was  published 
on  December  17.  2001  (66  FR  65028), 
with  comments  invited  through  January 
31.  2002.  NMFS  received  12  comment 
letters  on  the  proposed  rule,  many  of 
which  contained  extensive  and  detailed 
comments  addressing  specific  aspects  of 
the  proposed  rule.  These  comments 
were  summarized  and  organized  under 
five  subject  headings:  (1)  Comments  on 
sector  allocations  and  permit 
requirements,  (2)  comments  on 
cooperative  regulations.  (3)  comments 
on  sideboards.  (4)  comments  on  catch 
weighing  and  monitoring  requirements, 
and  (5)  comments  on  inshore/offshore 
allocations  in  the  GOA. 

Comments  on  Permit  Requirements  and 
Sector  Allocations 

Comment  1  The  AFA  and  the 
proposed  rule  to  implement  the  AFA 
violates  national  standards  4.  6.  and  8 
of  the  Magnuson-Stevens  Act.  National 
standard  4  states  that  if  it  becomes 
necessary  to  allocate  fishing  privileges 
among  various  United  States  fishermen, 
such  allocations  "shall  be  fair  and 
equitable  to  all  such  fishermfn  " 
National  standard  6  states  th.it 
"conservation  and  nii:.  i-'-nKiit 
measures  shall  take  mt    m  i  .unt  and 
allow  for  variations  among,  and 
contingencies  in.  fisheries,  fishery 
resources,  and  catches."  Finally, 
national  standard  8  states  that 
conservation  and  management  measures 
shall  "take  into  account  the  importance 
of  fishery  resources  to  fishing 
communities. 

The  AFA  excluded  some  catcher/ 
processors  that  have  a  history  in  the 
directed  pollock  fishery  during  typical 
AFA  qualifying  years,  in  addition,  the 
landings  criteria  for  qualification  as  an 
unlisted  AFA  catcher/ processor  are  not 
representative  of  the  operating  range  of 
the  variety  of  headed  and  gutted  (H&G) 
catcher/processors  that  had  participated 
in  the  directed  pollock  fishery.  Instead, 
the  criteria,  which  require  that  the 
vessel  must  have  harvested  at  least 
2.000  mt  of  pollock  in  the  BSAI  directed 
pollock  fishery  in  1997  is  skewed 
towards  only  one  vessel  th-it  had 
landings  that  art>  significant  1>  higher 
than  are  repr^    ■  ni  itive  for  the  H*G 
catcher/ pro( .    ~   i  H'-et.  The  AFA 
qualification    i .!.  i  i.i  for  catcher  vessels 
and  inshore  processors  are  substantially 
broader  and  more  representative  of  the 
capacities  of  the  participants  in  these 
sectors.  No  Council  action  on  any  other 
limited  entry,  license  limitation, 
recency  criteria,  or  species  endorsement 
regime  has  ever  included  such  a 


Federal  Register/ Vol.  67,  No.  250 /Monday.  December  30,  2002 /Rules  and  Regulations         79711 


onerous  and  unrepresentative 
requirement  as  the  qualification 
requirement  for  unlisted  catcher/ 
processors  in  paragraph  2n8(e)(21)  of 
the  AFA 

Rfspnnsf  The  Counfii  and  NMFS  do 
not  have  the  authority  to  supersede  any 
aspect  of  vessel  and  processor 
qualification  criteria  set  out  in  section 
208  of  the  AFA.  Because  the 
qualification  criteria  are  established  in 
statute  and  are  non-discretionarv,  the 
Council  did  not  consider  any  alternative 
vessel  qualification  criteria  during  the 
development  of  Amendments  61/61/ 13/ 
8  and  has  not  attempted  to  evaluate  the 
extent  to  which  any  vessels  with  a 
history  of  participation  in  the  BSAI 
directed  pollock  fisher\'  were  excluded 
under  the  AFA.  Because  NMFS  was  not 
involved  in  the  development  of  the 
unlisted  catcher/processor  qualification 
requirement  set  out  in  paragraph 
208(e)(21)  of  the  AFA.  we  are  unable  to 
comment  on  the  extent  to  which 
national  standard  considerations  were 
involved  in  the  development  of  the 
AFA.  Furthermore,  any  modifications  to 
these  provisions  would  have  to  result 
from  Congressional  action  because 
neither  NMFS  nor  the  Council  have  the 
authority  to  supersede  section  208  of  the 
AFA. 

Comment  2:  The  preamble  to  the 
proposed  rule  inaccurately  describes  the 
25-percent  foreign  ownership  and 
control  limit  as  applying  only  to  vessels 
over  100  ft  (30.9  m)  LOA.  Under  the 
AFA  this  limit  applies  to  all  vessels 
holding  a  U.S.  fisheries  endorsement 
For  vessels  100  ft  (30.9  m)  LOA  and 
over,  this  requirement  is  administered 
by  MARAD.  For  vessels  under  100  ft 
(30.9  m)  LOA  this  requirement  is 
administered  by  the  Coast  Guard. 
Response:  NMFS  agrees  and  has 
corrected  the  references  to  the  AFAs 
vessel  ownership  requirements. 

Comment  3:  In  the  proposed  rule, 
paragraph  679.4(k)(9)  Restrictions  on 
licenses  earned  on  AFA  catcher  vessels 
and  listed  AFA  catcher/processors 
provides  that  no  person  may  use  an  LLP 
license  that  was  derived  in  whole  or  in 
part  from  the  qualifying  history  of  an 
AFA  catcher  vessel  or  a  listed  AFA 
catcher/processor  to  fish  for  groundfish 
or  crab  on  a  non-AFA  catcher  vessel  or 
a  non-AFA  catcher/processor.  This 
provision  should  not  prevent  the 
transfer  of  the  LLP  license  from  an  AFA 
vessel  that  is  lost  to  a  vessel  that  is  not 
AFA  qualified  for  purposes  of  replacing 
the  lost  AFA  vessel. 

Response:  NMFS  agrees.  This 
restriction  on  the  use  of  LLP  licenses  is 
intended  to  prevent  vessel  owners  from 
evading  sideboard  restrictions  by 
retiring  surplus  AFA  vessels  and  re- 


deploying the  LLP  permits  rtssot  iateii 
with  those  vessels  on  non-.AF.^  \  essels 
that  would  not  be  covered  h\  A¥.\ 
sideboard  restrictions  However,  this 
restriction  would  not  prevent  the  use  of 
such  LLP  licenses  on  AFA  replacement 
vessels  because  the  replacement  vessel 
is  considered  an  AFA  vessel. 

Comment  4:  In  the  proposed  rule, 
paragraph  679.4(l)(l)(ii)  AFA  permit 
duration  provides  that,  unless 
suspended  or  revoked.  AFA  vessel  and 
processor  permits  are  valid  until 
Defcmber  31 ,  2004.  Congress  has 
repealed  the  2004  sunset  provision  of 
the  AFA.  AFA  vessel  and  processor 
permits  therefore  should  not  expire  as  of 
December  31.  2004. 

Response:  NMFS  agrees.  The  final 
rule  has  been  revised  to  remove  the 
December  31,  2004,  expiration  date  from 
all  provisions  to  which  it  was  applied 
in  the  proposed  rule,  except  for  the 
duration  of  the  inshore/offshore 
allocations  of  pollock  and  Pacific  cod  in 
the  GOA,  which  were  not  addressed  by 
the  legislation  making  the  AFA 
permanent. 

Comment  5:  In  the  proposed  rule, 
paragraph  679.4(l)(l)(v)  AFA  permit 
application  deadline  provides  that  all 
AFA  vessel  and  processor  permit 
applications  must  be  received  by  the 
Regional  Administrator  by  no  later  than 
60  days  after  the  effective  date  of  the 
final  rule  This  deadline  should  be 
extended  because  it  will  likely  fall 
during  the  fishing  season.  The  preamble 
to  the  proposed  rule  suggests  that 
interim  permits  will  become  invalid  on 
that  date.  However,  it  is  unlikely  that 
permanent  permits  will  have  been 
issued  by  that  date,  as  that  is  merely  the 
closing  date  of  an  already  abbreviated 
application  period  which  would  be 
followed  by  application  processing, 
requests  for  additional  information,  etc. 
This  process  is  likely  to  be  fairly 
complicated  and  difficult  for  both 
applicants  and  the  agency,  as  it  will  be 
the  first  pass  at  implementing  the 
complex  and  somewhat  subjective 
ownership  and  affiliation  standards 
related  to  harvesting  caps,  processing 
caps  and  crab  processing  sideboards. 
The  net  result  will  almost  certainly  be 
an  application  processing  period  of 
fairly  extended  duration  for  many,  if  not 
all,  of  the  qualified  applicants.  If  during 
this  period  interim  permits  become 
invalid,  and  if  that  invalidity  occurs 
during  a  fishing  season,  the  result  could 
be  huge  losses  to  the  Nation,  not  to 
mention  the  pollock  fleet. 

The  agency  should  also  take  into 
account  how  difficult  it  can  be  for  vessel 
owners  and  processors  to  deal  with 
matters  of  this  type  during  the  season. 
In  light  of  these  practical 


considerations,  we  suggest  that  permit 
applications  should  be  due  within  some 
reasonable  time  (60  to  90  days)  from  the 
date  that  the  RAM  Division  provides  an 
AFA  interim  permit  holder  with  notice 
that  an  application  for  a  final  permit 
must  be  submitted.  We  also  suggest  that 
interim  permits  remain  valid  through 
2002  or  the  duration  of  the  application 
and  processing  period,  whichever  is 
later. 

Response:  NMFS  agrees.  The  final 
rule  has  been  revised  to  eliminate  the 
application  deadline  for  AFA  permits 
and  has  extended  the  duration  of  all 
interim  AFA  permits  until  December  31 . 
2002.  Under  the  final  rule,  all  interim 
AFA  permits  will  continue  to  be  valid 
for  the  duration  of  2002. 

Comment  6:  The  proposed  rule  states 
that  applications  received  after  the  60- 
day  deadline  will  not  be  accepted  by  the 
Regional  Administrator,  and  such 
vessels  and  processors  will  be 
permanently  ineligible  to  receive  the 
requested  AFA  permit,  This  is  an 
egregiously  excessive  penalty.  The 
interim  permit  holders  are  owners  of 
vessels  and  plants  whose  AFA 
eligibility  has  been  determined  through 
interim  permit  applications.  It  is  not 
necessary  to  deny  eligibility  in  the  re- 
application  process  in  order  to  close  an 
otherwise  open  class  of  potentially 
qualified  participants. 

Response:  NMFS  agrees.  The  final 
rule  has  no  application  deadline  for 
permanent  AFA  permits  but  does 
require  that  all  participants  in  the  BSAI 
pollock  fishery  and  all  members  of  a 
fishery-  cooperative  hold  a  valid  AFA 
permit.  In  effect,  this  requirement 
means  that  vessels,  processors,  and 
fishery  cooperatives  that  wish  to  operate 
during  the  2003  fishing  year  will  need 
to  hold  permanent  AFA  permits  before 
beginning  operations  in  2003.  Because 
the  permit  application  deadline  has 
been  removed,  no  vessel  will  become 
permanently  ineligible  for  an  AFA 
permit  due  to  failure  to  submit  a  timely 
application.  We  believe  that  these 
revisions  in  the  final  rule  will  provide 
industry  with  adequate  time  to  apply  for 
and  receive  permanent  AFA  permits, 
and  will  avoid  any  fishing  interruptions 
during  2002. 

Comment  7:  In  the  proposed  rule, 
paragraph  679.4(1)(7)  Replacement 
vessels  provides  that  the  fishery 
endorsement  of  a  replacement  vessel 
must  be  issued  within  36  months  of  the 
end  of  the  last  year  in  which  the  lost 
vessel  harvested  or  processed  pollock. 
This  requirement  reflects  the  provisions 
of  section  208(g)  of  the  AFA.  However, 
the  36-month  deadline  is  potentially 
problematic  with  respect  to  inactive 
vessels. 
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It  is  well  recognized  that  one  of  the 
primary  goals  of  the  AFA  was  to 
ilecapitalize  the  Bering  Sea  pollock 
fishery  The  Council  has  recognized  that 
impediments  to  retiring  or  removing 
.!xcess  harvesting  capacity  may  frustrate 
ichievement  of  that  goal,  and  has  taken 
action  accordingly  For  example,  the 
Council  has  superseded  the  AFA 
definition  of  "qualified  catcher  vessel" 
to  permit  vessels  that  are  inactive  to 
retain  their  eligibility  to  join  a 
cooperative. 

We  are  concerned  that  the  36-m(mth 
time  limit  in  the  vessel  replacement 
provisions  may  create  a  disincentive  to 
retire  excess  harvtssting  capacity,  (lur 
concern  is  related  to  a  scenario  under 
which  the  retired  vessel  is  lost  or 
becomes  a  total  constructive  loss.  If  that 
should  happen  more  than  three  years 
ittiT  the  last  year  during  which  the 
vessel  harvested  or  processed  pollock  in 
the  directed  pollock  fishery,  it  would  be 
meligible  for  replacement.  The  vessel's 
ineligibility  for  replacement  may  not  be 
significant  as  long  as  it  remains  an 
inactive  member  of  the  cooperative  to 
which  it  belonged  before  it  was  lost. 
However,  if  the  owner  later  desires  to 
replace  the  vessel,  in  the  interest  of 
qualifying  it  for  a  different  cooperative 
or  for  any  other  reason,  the  owner's 
ability  to  do  so  would  appear  to  be 
barred  by  the  36-month  replacement 
period.  In  order  to  preserve  that  option, 
the  owner  would  have  to  re-employ  the 
ves.sel  every  3  years.  This  inappropriate 
incentive  to  re-employ  excess  capacity 
simply  to  preserve  its  eligibility  under 
the  AFA  is  comparable  to  the 
inappropriate  incentive  created  by  the 
original  qualified  vessel  annual  landing 
requirement. 

To  address  this  issue,  we  request  that 
NMFS  initiate  an  amendment  to  the 
replacement  vessel  provision  of  the 
proposed  rule  that  would  exempt 
vessels  that  were  inactive  members  of  a 
BSAl  pollock  fishery  cooperative  from 
the  36-month  replacement  deadline. 

Response:  The  36-month  replacement 
deadline  is  set  out  in  paragraph 
^()8(g)(3)  of  the  AFA  which  states: 

(g)  REPLACKMLNT  VESSELS  -In  the 
event  of  the  aitual  l(jlal  loss  or  i  onslructive 
total  loss  of  a  vussei  eligible  under 
subse<:tions  (a),  (b),  (i),  (d),  or  (e).  the  owner 
of  such  vessel  may  replace  such  vessel  with 
a  vessel  which  shall  be  eligible  in  the  same 
manner  under  that  subsw  tion  as  the  eligible 
vessel,  provided  that 

(:j)  the  fishery  endorsement  for  the 
replacement  vessel  is  issued  within  36 
months  of  the  end  of  the  last  year  in  which 
the  eligible  vessel  harvested  or  pro<:essi'd 
pollock  in  the  dire(  ted  pollock  fishery 

NMFS  is  interpreting  this  36-month 
deadline  in  the  AFA  as  applying  only  to 
the  issuance  of  fishery  endorsements  of 


newly-conbtructed  vebsuis  that  did  not 
exist  at  the  time  the  AFA  vessel  was  last 
engaged  in  directed  fishing  for  pollock, 
or  converted  vessels  that  did  not  hold 
fishery  endorsements  at  the  time  that 
the  AFA  vessel  last  engaged  in  directed 
fishing  for  pollock.  The  AFA  does  not 
establish  any  deadline  for  replacing  a 
lost  AFA  vessel  if  the  replacement 
vessel  was  issued  a  fishery  endorsement 
before  the  36-month  deadline. 
Therefore,  the  36-month  deadline  in  the 
final  rule  applies  only  to  the  issuance  of 
the  fishery  endorsement  for  the 
replacement  vessel  and  not  to  the 
application  to  NMFS  for  a  replacement 

vessel. 

Under  the  final  rule,  the  owner  of  a 
lost  vessel  may  wait  indefinitely  to 
designate  a  replacement  vessel.  The 
only  restriction  is  that  the  fishery 
endorsement  for  the  replacement  vessel 
must  have  been  issued  no  later  than  36 
months  from  the  end  of  the  year  in 
which  the  vessel  last  engaged  in 
directed  fishing  for  pollock.  Once  the 
36-month  deadline  expires,  the  owner 
of  the  lost  vessel  does  lose  the  option  of 
constructing  a  new  replacement  vessel, 
but  permanently  retains  the  right  to 
replace  the  lost  vessel  with  any  existing 
fishing  vessel  for  which  a  fishery 
endorsement  was  issued  before  the  3&- 
month  deadline.  To  eliminate  confusion 
on  this  point.  NMFS  has  revised  the 
final  rule  to  clarifv'  that  the  36-month 
deadline  applies  only  to  newly- 
constructed  or  newly-converted  vessels 
that  did  not  hold  fishery  endorsements 
at  the  time  that  the  AFA  vessel  last 
engaged  in  directed  fishing  for  pollock 
in  the  BSAl. 

Comment  8  In  the  proposed  rule, 
paragraph  679.4(l)(7)(i)(A)  Replacement 
vessels  provides  that  a  vessel  owner 
may  replace  an  AFA  vessel  only  in  the 
event  of  the  total  or  constructive  loss  of 
the  vessel.  While  this  derives  from  the 
statute,  it  must  be  noted  that  this 
eventually  will  become  a  serious  safety 
issue.  While  the  statute  was  drafted 
with  a  sunset  date  of  December  31, 
2004.  this  issue  may  have  seemed 
hypothetical.  However,  now  that  the 
sunset  date  has  been  removed,  when  a 
vessel  becomes  un-seaworthy  through 
age,  it  should  be  possible  to  declare  it 
a  "constructive  total  loss"  prior  to  its 
sinking  and  the  potential  loss  of  life. 
Response:  The  term  "constructive 
total  loss"  has  a  very  specific  meaning 
in  the  context  of  maritime  insurance. 
Simply  stated,  a  vessel  is  considered  a 
constructive  total  loss  when  it  is 
damaged  to  such  an  extent  that  the 
estimated  cost  of  repairs  exceeds 
salvaged  value  of  the  vessel.  A 
declaration  of  constructive  total  loss  is 
typically  made  as  part  of  an  insurance 


ciauu    i  o  establish  a  claim  for 
constructive  total  loss,  the  vessel  owner 
generally  must  abandon  what  remains  of 
the  vessel  to  the  underwriters.  Because 
NMFS  is  not  in  a  position  to 
independently  evaluate  whether  the 
constructive  total  loss  of  a  vessel  has 
occurred,  we  must  rely  on  U.S.  Coast 
Guard  or  insurance  documentation  to 
verify  that  a  vessel  has  been  declared  a 
constructive  total  loss.  The  application 
for  an  AFA  replacement  vessel  allows 
for  any  vessel  that  is  declared  a 
constructive  total  loss  to  be  replaced 
provided  that  the  vessel  owner  submits 
a  copy  of  a  U.S.  Coast  Guard  Form  2692- 
-Report  of  Marine  Accident.  Injury  or 
Death,  or  insurance  documentation 
showing  that  the  vessel  has  been 
declared  a  constructive  total  loss  and 
that  the  remains  of  the  vessel  have  been 
abandoned  to  the  underwriter.  No 
provision  is  made  for  a  vessel  owner  to 
make  a  claim  of  "constructive  total  loss" 
to  NMFS  that  is  unsupported  by  U.S. 
Coast  Guard  or  insurance 
documentation. 

Comment  9:  In  the  proposed  rule, 
paragraph  679.20(a)(5)(i)(6)  Excessive 
harvesting  shares  provides  that  the 
excessive  harvesting-share  cap  is  equal 
to  17.5  percent  of  the  directed  fishing 
allowance.  Section  210(e)(1)  of  the  AFA 
provides  that  the  harvesting  cap  is  17.5 
percent  of  the  pollock  available  to  be 
harvested  in  the  directed  pollock 
fishery.  We  note  that  some  portion  of 
the  bycatch  allowance  that  is  deducted 
from  the  overall  pollock  TAC  in 
calculating  the  directed  fishing 
allowance  for  pollock  is  often  released 
back  into  the  pollock  directed  fishing 
allowance  before  the  end  of  the  year. 
The  17.5-  percent  harvesting  cap  should 
be  calculated  with  respect  to  all  pollock 
available  for  directed  harvest,  including 
any  bycatch  allowance  amounts  that  are 
released  for  directed  harvest. 

Response:  NMFS  agrees.  When 
unharvested  amounts  of  the  ICA  are 
reapportioned  to  the  directed  pollock 
fishery,  the  effect  is  an  amendment  to 
the  dire<:ted  fishing  allowance.  The  final 
rule  has  been  revised  to  clarify  that  the 
published  excessive  harvesting  share 
and  excessive  processing  share  limits 
are  subject  to  revision  if  unharvested 
amounts  of  the  ICA  are  reallocated  to 
the  directed  pollock  fishery,  or  vice 
versa. 

Comment  10:  In  the  proposed  rule, 
paragraph  679.4(l)(3)(ii)(F)  requires 
notary  certification  of  permit 
applications.  Is  this  also  a  requirement 
of  the  non-AFA  Federal  fisheries  permit 
applications?  Combined  with  an 
application  deadline  of  60  days,  this 
could  be  burdensome. 
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Response:  NMFS  has  reconsidered  the 
requirement  that  each  signature  be 
notarized  and  has  eliminated  the  notary 
requirement  from  AFA  vessel  and 
processor  application  forms. 

Comment  11:  In  the  lengthy 
discussions  on  the  10-percent  affiliation 
concept  at  the  beginning  of 
implementation  of  the  AFA.  a 
consensus  developed  that  the  affiliation 
should  involve  ownership  and/or 
control  <jf  one  compan\'  over  another. 
This  approach  avoids  the  unintended 
consequence  of  extending  an  affiliation 
through  an  intermediate  entity  to 
include  an  entit\  that  has  no  true 
ownership  or  control  over  an  AFA 
company.  The  clear  intent  in  the 
proposed  regulations  is  to  cut  off  the 
affiliation  relationship  when  it  turns 
upstream  to  another  entity  that  has  no 
ownership  or  control  of  the  AFA 
company.  The  proposed  entity 
definitions  adopt  this  approach  in  all 
instances  except  for  the  criteria  of 
"shared  assets  and  liabilities."  For 
example,  under  the  proposed  rule,  if 
Company  A  (an  AFA  processor)  and 
Company  B  (a  non-AFA  processor)  each 
owns  50  percent  of  Company  C.  the 
language  could  be  interpreted  to  make  A 
and  B  affiliates  even  though  neither  has 
any  ownership  or  control  over  the  other. 
Company  A  and  Company  C  are 
certainly  affiliated  for  the  purposes  of 
the  AFA,  but  the  relationship  should 
not  flow  upstream  to  Company  B. 

Response:  NMFS  agrees.  The  final 
rule  has  been  revised  to  eliminate 
"shared  assets  and  liabilities"  from  the 
criteria  for  affiliation. 

Comments  on  Requirements  for  Fishery 
Cooperatives 

Comment  12:  In  the  proposed  rule, 
paragraph  679.4(l)(6)(iii)  provides  that 
inshore  cooperative  fishing  permits  are 
valid  for  1  year.  We  suggest  that  inshore 
cooperative  permits  remain  valid  as 
long  as  there  are  no  changes  in 
cooperative  membership  or  the 
continuing  eligibility  of  the  member 
vessels  to  participate  in  the  cooperative. 
We  suggest  that  in  cases  where  there  are 
changes  in  membership  or  member 
eligibility,  the  cooperative  members  be 
required  to  file  a  new  application  by  an 
annual  deadline.  Maintaining  inshore 
cooperative  permits  on  this  basis  would 
still  condition  their  validity  on 
satisfaction  of  the  conditions  to  inshore 
cooperative  formation  set  forth  in  the 
AFA  and  the  implementing  regulations, 
while  substantially  reducing  the 
administrative  workload  and  cost  to  the 
agency  and  the  inshore  fleet. 

If  NMFS  does  determine  that  inshore 
cooperative  permits  should  have  only  1 
year  duration,  there  are  several  changes 


we  suggest  be  made  in  connection  with 
the  annual  application  process.  We 
suggest  that  §679.4(l)(6)(ii)(C)  be 
amended  to  require  that  a  copy  of  the 
cooperative  contract  be  submitted  with 
the  annual  application  only  if  it  has 
been  amended  since  last  being 
submitted.  We  suggest  that 
§679.4(l)(6)(ii)(E)  be  amended 
accordingly,  to  require  that  a  copy  of  the 
business  review  request  submitted  to 
the  Department  of  Justice  and  the 
response  to  the  same,  if  any.  be 
submitted  with  the  annual  application 
only  if  amended  since  last  being 
submitted.  If  NMFS  is  concerned  about 
being  able  to  determine  whether  there 
have  been  changes,  we  suggest  that  the 
cooperative  representative  be  given  the 
alternative  of  certifying  there  have  been 
none,  rather  than  resubmitting  the 
documents. 

Most  cooperative  contracts  have 
remained  the  same  since  they  were 
originally  executed.  We  know  of  no 
cooperative  contract,  business  review 
request,  or  resulting  enforcement 
intention  letter  from  the  Department  of 
[ustice  that  has  not  yet  been  submitted 
to  the  Council  and  to  NMFS. 

We  suggest  that  once  a  conforming 
application  for  the  year  has  been 
submitted,  a  cooperative  representative 
be  able  to  add  or  subtract  vessels 
without  filing  a  completely  new 
application,  but  rather  by  providing 
written  notice  of  the  change,  together 
with  a  certification  concerning  vessel 
eligibility  (in  cases  where  a  vessel  is 
being  added),  and  a  re-certification  that 
the  conditions  to  inshore  cooperative 
formation  will  continue  to  be  met  after 
the  change  is  given  effect.  Changes  of 
this  type  often  take  place  late  in  the 
year.  It  is  unduly  burdensome  to  require 
a  cooperative  representative  to  complete 
and  file  an  entirely  new  application  in 
connection  with  each  vessel  change. 

Response:  Because  inshore 
cooperative  permits  authorize  member 
vessels  to  harvest,  in  the  aggregate,  a 
certain  tonnage  of  pollock  during  a 
specific  fishing  year,  cooperative  fishing 
permits  will  continue  to  be  issued 
annually  Under  the  final  rule,  the 
cooperative's  annual  allocation  of 
pollock  is  issued  through  the  issuance 
of  the  cooperative  fishing  permit.  Multi- 
year  cooperative  fishing  permits  are  not 
possible  because  both  co-op 
membership  and  TAC  allocation 
amounts  for  future  years  would  be 
unknown. 

Howev  er.  NMFS  agrees  in  part  with 
the  recommendations  to  reduce 
paperwork  burdens  for  inshore 
cooperatives.  NMFS  has  adopted  the 
recommendations  to  reduce  the  burden 
of  the  annual  filing  process  for 


cooperatives.  Under  the  final  rule, 
cooperatives  would  be  required  to 
submit  a  current  list  of  their  member 
vessels  and  submit  any  cooperative 
contract  revisions.  Business  review 
letters,  once  submitted  to  NMFS  would 
not  need  to  be  resubmitted  on  an  annual 
basis.  NMFS  also  intends  to  provide 
application  forms  in  Adobe  Acrobat 
format  that  may  be  completed 
electronically.  This  will  reduce 
duplication  of  work  for  co-op 
representatives. 

Comment  13:  In  the  proposed  rule, 
paragraph  679.4(l)(6)(v),  which 
establishes  a  December  1  deadline  for 
inshore  cooperative  fishing  permit 
applications,  is  inconsistent  with  the 
AFA.  Paragraph  210(b)(2)  of  the  AFA 
specifically  provides  that  "any  contract 
implementing  a  fishery  cooperative  .  .  . 
must  allow  the  owners  of  other  qualified 
catcher  vessels  to  enter  into  such 
contract  after  it  is  filed  and  before  the 
calendar  year  in  which  fishing  will 
begin  ..."  Paragraph  679.4(l)(6)(v)  of 
the  proposed  rule  requires  that  all 
inshore  cooperative  contract 
amendments  that  add  or  subtract  vessels 
be  received  by  the  Regional 
Administrator  by  December  1  prior  to 
the  year  in  which  the  inshore 
cooperative  fishing  permit  will  be  in 
effect.  This  proposed  rule  provision 
abbreviates  the  AFA  opt-in  period  by  30 
days.  There  is  no  record  of  which  we  are 
aware  that  supports  NMFS'  attempt  to 
override  this  specific  provision  of  the 
AFA. 

Nor  is  it  necessar\'  to  do  so.  We  have 
discussed  the  reason  for  the  E>ecember 
1  "drop  dead"  date  with  NMFS  staff. 
NMFS  staff  has  informed  us  that  the 
deadline  was  set  to  give  the  agency 
adequate  time  to  finalize  cooperative 
allocations  prior  to  the  start  of  the  next 
fishing  year.  However.  NMFS  staff  has 
also  conceded  that  changes  to 
cooperative  allocations  could  be  made 
in  connection  with  additions  or 
subtractions  of  vessels  between  the 
December  1  filing  deadline  and  the 
beginning  of  the  next  calendar  year;  the 
issue  in  connection  with  such  "gap 
period  "  changes  is  whether  the 
allocation  change  could  be  made  in  time 
to  be  effective  for  the  pollock  roe 
season,  or  whether  it  would  be 
necessary  to  delay  the  effective  date  of 
the  change  to  the  opening  of  the  non-roe 
season. 

This  issue  will  arise  only  in  cases 
where  a  vessel  has  changed  the 
cooperative  for  which  it  is  eligible  by 
delivering  the  predominance  of  its  BSAl 
directed  pollock  catch  in  the  prior  year 
to  a  different  processor.  In  these  cases, 
a  vessel  owner  may  not  be  able  to 
consummate  negotiations  with  the 
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cooporalivt;  diid  prixt'ssor  tor  which  il 
is  now  qualified  until  after  December  1 
If  the  vessel  owner  does  so  after 
December  1 ,  but  prior  to  the  beginning 
of  the  next  calendar  year,  it  has  a  right 
under  the  AFA  to  opt  into  the  new 
cooperative.  If  the  owner  opts  in.  and  it 
is  too  late  to  change  the  roe  season 
allocation  of  its  new  cooperative 
accordingly,  the  vessel's  allocation 
could  be  left  in  the  inshore  open  access 
fishery  pool  for  the  roe  season,  and  then 
allocated  to  the  vessel's  new  cooperative 
for  the  non-roe  season.  This  resolution 
is  a  reasonable  balancing  of  NMFS'  need 
to  make  timely  cooperative  allocations 
against  the  specific  opt-in  provisions  of 
the  AFA.  The  proposed  rule  should  be 
amended  accordingly. 

Response:  NMFS  proposed  a 
December  1  deadline  for  amendments  to 
inshore  co-op  applications  so  that 
cooperative  allocations  could  be  issued 
through  the  publication  of  the  BSAI 
interim  harvest  specifications,  which 
are  published  prior  to  January  1  of  each 
year.  The  current  process  for  publishing 
harvest  specifications  is  unable  to 
accommodate  allocation  changes  in  late 
December  due  to  the  filing  deadlines 
established  by  the  Office  of  the  Federal 
Register.  The  suggestion  that  late 
entrants  into  inshore  cooperatives  be 
allowed  to  start  the  fishing  year  in  the 
open  access  fishery  during  the  roe 
season  and  switch  to  cooperatives 
during  the  non-roe  season  would  be 
inconsistent  with  paragraph  210(b)(5)  of 
the  AFA  which  prohibits  vessels  from 
participating  in  both  the  open  access 
fishery  and  a  fishery  cooperative  during 
the  same  fishing  year. 

NMFS  intends  to  resolve  this  timing 
issue  as  part  of  proposed  Amendments 
48/48  which  are  still  under 
development  by  the  Council. 
Amendments  48/48  are  intended  to 
modify  the  TAC  setting  process  to 
address  several  administrative  issues, 
and  would  allow  for  a  greater  period  of 
time  between  the  publication  of  final 
TACs  and  the  start  of  each  year's 
fisheries.  Under  Amendments  48/48. 
NMFS  expet:ts  to  be  able  to 
accommodate  changes  in  cooperative 
membership  as  late  as  December  31  of 
each  year. 

Comment  14:  In  the  proposed  rule, 
the  definition  of  affiliation  at  paragraph 
fi79.2  includfjs  10  percent  or  greater 
control  of  a  fishery  cooperative  as  a 
form  of  affiliation.  We  do  not  believe  it 
IS  appropriate  to  include  fishery 
cooperatives  in  this  definition  of 
affiliation.  The  intent  of  the  10-perc:ent 
rule  in  the  AFA  is  to  apply  ownership 
and  ctintrol  provisions  to  entities  that 
own  harvesting  vessels.  Harvesting 
cooperative  entities  do  not  in  any  way 


iidvt;  ownership  of  any  of  the  vessels  in 
a  cooperative.  As  such,  the  cooperative 
has  no  control  over  the  operations  of  the 
harvesting  vessels  or  the  vessel  owners 
who  are  not  members  of  the  cooperative. 
The  definition  of  AFA  entity  and 
affiliation  should  not  contain  any 
reference  to  affiliation  through 
coo{>eratives. 

Response:  NMFS  has  revised  the 
definition  of  AFA  entity  to  clarify  the 
relationship  of  cooperatives  to  an  AFA 
entity.  Under  the  final  rule,  a 
cooperative  on  its  own  is  not  considered 
an  AFA  entity.  Therefore,  members  of  a 
cooperative  are  not  automatically 
considered  to  be  affiliates  of  each  other 
for  the  purpose  of  defining  an  AFA 
entity.  However,  if  one  particular 
individual  or  corporation  has  the  ability 
to  control  a  fishery  cooperative,  and  the 
cooperative  controls  the  fishing  activity 
of  its  member  vessels,  then  all  of  the 
members  of  the  cooperative  would  be 
considered  to  be  affiliated  with  the 
entity  that  controls  the  cooperative.  In 
other  words,  affiliation  through 
cooperative  agreements  only  arises  if  a 
particular  individual  or  corporation  has 
the  power  to  control  an  entire 
cooperative  and  the  cooperative  has  the 
power  to  control  the  fishing  activity  of 
its  member  vessels. 

Comment  15:  In  the  proposed  rule, 
the  prohibition  at  paragraph 
§679.7(k.)(6)  uses  the  phra.se  "through  a 
fishery  cooperative  or  otherwise"  which 
implies  that  the  17.5-percent  excessive 
harvesting  share  limit  should  apply  to 
harvest  shares  of  the  cooperative  as  a 
whole.  Again,  this  is  wholly 
inappropriate  to  the  intent  of  the 
excessive  harvesting  share  limit  and  any 
reference  to  affiliation  through  a 
cooperative  in  this  section  should  be 
eliminated. 

Response:  See  response  to  comment 
14.  The  phrase  "through  a  fishery 
cooperative  or  otherwise  "  is  taken 
directly  from  paragraph  210(e)(1)  of  the 
AFA  which  states: 

No  particular  individual,  corporation,  or 
other  entity  may  harvest,  through  a  fishery 
cooperative  or  otherwise,  a  total  of  more  thati 
17  5  percent  of  the  pollock  available  to  be 
harvested  in  the  directed  polluck  fishery. 

In  revising  the  definition  of  AFA 
entity  in  this  final  rule,  NMFS  has 
clarified  that  a  cooperative  on  its  own 
is  not  considered  to  be  an  AFA  entity 
However,  if  a  cooperative  is  controlled 
by  a  single  individual  or  corporation 
and  the  cooperative  has  the  power  to 
control  the  fishmg  activity  of  its 
member  vessels,  then  all  member 
vessels  are  considered  to  be  affiliated 
with  the  AFA  entity  and  all  of  their 
harvests  would  be  included  under  the 
excessive  harvesting  share  prohibition. 


Comment  U^    I  h>' r  ^operative 
affiliation  st.uui.iril  in  !h>'  proposed  rule 
i.s  soriifw  tl.it  ■•  I  'nfiisi  Mt;    hjt  siit^i^f^ts  that 
any  iiu'iiiLmt  v\I)('  ••\>'h  isrv  in  percent 
or  greater  control  over  a  cooperative  is 
■■<ifF;!i<iti-d"  with  .il!  nf  it'?  nifmbers. 
I'n.i'r  itii!  ,!,inii<irii    ,i  <  >  >.  >f>Tative  with 
one  member  that  has  U)  (HTOTit  or  more 
voting  control  would  be  an  AFA  entity 
under  the  proposed  rule.  Of  course, 
under  §  679.7(k)(6),  no  AFA  entity  may 
exceed  the  17.5-  percent  harvesting 
share  limit. 

If  our  interpretation  of  the  proposed 
rule's  standards  is  correct,  every 
member  of  a  cooperative  that  had  nine 
or  fewer  members  with  equal  voting 
power  would  trigger  the  affiliation 
standard.  Because  the  members  would 
be  affiliates  of  each  other,  the 
cooperative  itself  would  be  subject  to 
the  17.5-percent  cap.  Under  these 
circumstances,  even  if  each  member  had 
the  right  to  harvest  only  2  percent  of  the 
TAC,  and  none  of  them  had  any 
ownership  or  control  whatsoever 
relative  to  the  harvest  of  any  more  than 
that  percentage  of  the  TAC  or  relative  to 
any  other  AFA  entity  or  vessel,  they 
would  all  be  in  violation.  We 
respectfully  submit  that  this  effectively 
makes  the  harvest  limit  an  AFA 
cooperative  allocation  limit,  and  in  the 
process  violates  the  spirit  and  the  letter 
of  the  AFA. 

Response:  See  response  to  comment 
M.  The  10-percent  standard  applies 
only  to  measurements  of  ownership  and 
not  to  other  forms  of  control  that  do  not 
involve  ownership.  Affiliation  through 
cooperative  agreements  would  arise 
only  if  a  particular  individual, 
corporation,  or  other  entity  has  the 
power  to  control  a  fishery  cooperative 
and  the  fishery  cooperative  controls  the 
fishing  activities  of  its  member  vessels. 
Affiliation  would  not  automatically 
arise  in  the  example  of  a  cooperative 
with  less  than  10  members.  It  would 
only  arise  if  a  single  individual, 
corporation  or  entity  has  the  power  to 
control  the  entire  cooperative. 

Comment  1 7:  In  the  proposed  rule, 
paragraph  679.7(k)(5)(ii)  Inshore  fishery 
cooperative  liability  provides  that  the 
owners  and  operators  of  all  vessels 
listed  on  the  cooperative  fishing  permit 
are  responsible  for  ensuring  that  all 
cooperative  members  comply  with  all 
applicable  regulations  contained  in  part 
679.  In  addition,  the  proposed  rule 
provides  that  owners  and  operators  will 
be  held  jointly  and  severally  liable  for 
overages  of  an  annual  cooperative 
allocation,  and  for  any  other  violations 
of  these  regulations  committed  by  a 
member  vessel  of  a  cooperative. 

We  do  not  object  to  requiring  owners 
and  operators  of  vessels  listed  on  an 
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inshore  cooperative  fishing  permit  to  be 
responsible  for  ensuring  all  cooperative 
members  comply  with  the  cooperative's 
directed  fishery,  sideboard  and  PSC] 
allocations.  We  understand  that  doing 
so  may  be  necessary  for  NMFS  to  have 
adequate  assurances  that  the  inshore 
sector  pollock  TAC  will  not  be 
exceeded,  and  that  the  inshore 
cooperatives  will  comply  with  the 
general  sideboard  restrictions  of  section 
211(c)  of  the  AFA.  Further,  we 
understand  that  because  NMFS  does  not 
grant  or  enforce  vessel  level  allocations 
of  pollock,  sideboard  species  or  PSC 
under  the  AFA's  cooperative 
management  structure,  it  may  be 
necessary  for  NMFS  to  have  the 
authority  to  impose  joint  and  several 
liability  on  cooperative  members  in  the 
case  of  a  violation,  to  have  adequate 
assurances  that  any  overages  will  be 
penalized. 

However,  we  see  absolutely  no  basis 
in  the  AFA  or  in  the  policy 
considerations  related  to  successfully 
implementing  the  AFA  for  NMFS  to 
impose  responsibility  on  each 
cooperative  member  for  ensuring  every 
other  member  is  operating  in 
compliance  with  all  other  applicable 
provisions  of  part  679,  and  absolutely 
no  basis  to  impose  joint  and  several 
liability  on  cooperative  members  if  one 
of  their  number  fails  to  do  so.  We  think 
the  provisions  to  that  effect  are  grossly 
overreaching  on  the  agency's  part,  and 
may  stem  from  the  same  fundamental 
misunderstanding  of  the  structure  and 
function  of  AFA  fishery  cooperatives 
that  impelled  NMFS  to  include 
cooperative  membership  as  an  indicator 
of  affiliation  for  purposes  of  harvest  and 
processing  cap  compliance. 

The  AFA  cooperatives  are  allocation 
structures.  As  such,  they  do  not  grant 
their  members  the  authority  to  govern 
any  of  the  day-to-day  operations  of  other 
members'  vessels,  such  as  when  and 
where  they  fish,  etc.  Neither  the  AFA 
cooperatives  nor  its  members  have  the 
authority  to  require  or  ensure  that  any 
single  member  will  comply  with  the 
provisions  of  part  679.  other  than  with 
respect  to  the  matters  diret  tly  addressed 
in  the  AFA  cooperative  Membership 
Agreements,  such  as  pollock  allocations 
and  sideboard  and  PSC  limits  That 
being  the  case,  it  is  fundamentally 
unfair  and  inappropriate  to  assign  them 
that  responsibility  under  the  proposed 
rule,  and  commensurately  unfair  and 
inappropriate  to  impose  joint  and 
several  liability  for  any  member 
violation  other  than  overharvest  of  a 
pollock  directed  fishing  allocation  or  a 
sideboard  or  PSC  limit.  We  request  that 
§679.7(k)(5)(ii)  be  amended  to  eliminate 
cooperative  member  jomt  responsibility 


and  cooperative  member  joint  and 
several  liability  for  any  violation  other 
than  cooperative  allocation 
overharvests. 

Response:  NMFS  agrees  that  the 
language  in  the  proposed  rule  could  be 
ir.terpreted  as  overreaching.  The  final 
rule  has  been  amended  to.  provide  that 
the  owners  and  operators  of  vessels  that 
are  members  of  a  fishery  cooperative  are 
responsible  for  ensuring  that  the  fishery 
cooperative  complies  with  the  directed 
fishing,  sideboard  closures.  PSC  limits 
and  other  allocation  restrictions  that  are 
applicable  to  fishery'  cooperatives. 

Comment  18:  In  tne  proposed  rule, 
paragraph  §  679.7(k)(6)  Excessive 
har^'esting  shares  provides  that  it  is 
unlawful  for  an  AFA  entity  to  harvest. 
through  a  fishery  cooperative  or 
otherwise,  an  amount  of  BSAI  pollock 
that  exceeds  the  17,5-  percent  excessive 
share  limit.  Under  the  proposed  rule, 
the  owners  and  operators  of  individual 
vessels  comprising  the  AFA  entity  that 
harvests  BSAI  pollock  will  be  held 
jointly  and  severally  liable  for  exceeding 
the  excessive  harvesting  share  limit. 

We  are  deeply  concerned  by  the 
imposition  of  joint  and  several  liability, 
especially  as  it  may  apply  to  fishery 
cooperatives.  We  concede  that  a  vessel 
owner  who  is  not  otherwise  in  violation 
of  the  harvesting  limit  could  violate  it 
through  acquisition  and  exercise  of  AFA 
cooperative  pollock  harvesting  shares. 
However,  we  fail  to  see  why  such  action 
should  result  in  unconditional  joint  and 
several  liability  among  all  cooperative 
members.  Any  such  violation  should  be 
the  sole  responsibility  of  the  person  or 
persons  who  actually  own  and  control 
the  vessel{§)  used  to  exceed  the 
harvesting  limit. 

Response:  See  response  to  comments 
14  and  17.  hi  the  final  rule,  NMFS  has 
revised  the  definition  of  AFA  entity  to 
clanf\  that  a  fishery  cooperative  is  not 
considered  to  be  an  AFA  entity  per  se. 
However,  if  a  fishery  cooperative  is 
controlled  by  a  single  individual  or 
corporation,  and  the  fishery  cooperative 
controls  or  has  the  power  to  control  the 
fishing  activity  of  the  member  vessels, 
then  all  members  of  the  cooperative  are 
considered  affiliated.  With  respect  to 
the  issue  of  liability  for  violating  an 
excessive  harvesting  share  cap.  NMFS 
believes  it  is  appropriate  to  hold  all 
affiliates  of  an  AFA  entity  liable  for 
exceeding  an  excessive  harvesting  share 
cap  because  the  harvesting  activity  of  all 
affiliates  contributed  to  the  entity 
exceeding  the  harvesting  cap,  NMFS 
does  not  monitor  excessive  share 
harvesting  caps  on  an  inseason  basis  or 
inform  each  AFA  entity  when  it  is 
approaching  or  exceeding  the  excessive 
harvesting  share  cap.  Rather,  it  is  the 


responsibility  of  each  AFA  entity  to 
monitor  the  harvesting  activities  of  its 
affiliates  and  ensure  that  the  harvesting 
cap  is  not  exceeded. 

Comment  19:  In  the  proposed  rule, 
paragraph  679.20(a)(5)(i),  which 
addresses  cooperatives  in  the  catcher/ 
processor  sector  provides  that  if  by 
December  1st,  NMFS  receives 
cooperative  contracts  and/or  an  inter- 
cooperative  agreement  entered  into  by 
listed  AFA  catcher/processors  and  all 
AFA  catcher  vessels  with  catcher/ 
processor  sector  endorsements,  and  the 
Regional  Administrator  determines  that 
such  contracts  provide  for  distribution 
of  the  harvest  between  catcher/ 
processors  and  catcher  vessels  in  a 
manner  agreed  to  by  all  members  of  the 
catcher/processor  sector  cooperative(s), 
then  NMFS  will  not  subdivide  the 
catcher/processor  sector  allocation 
between  catcher  vessels  and  catcher/ 
processors.  On  the  other  hand,  if  such 
contract  is  not  filed  with  NMFS  by 
December  1  in  any  given  year.  NMFS 
will  allocate  91.5  percent  of  the  catcher/ 
processor  sector  allocation  to  the  AFA 
catcher/processors  engaged  in  directed 
fishing  for  pollock,  and  8.5  percent  of 
the  catcher/processor  sector  allocation 
to  catcher  vessels  delivering  to  catcher 
processors. 

Our  comments  with  respect  to  this 
provision  are  similar  in  nature  to  those 
we  made  with  respect  to  inshore 
cooperative  permit  applications. 
Specifically,  we  submit  that  once  copies 
of  the  cooperative  contracts  or  of  an 
inter-cooperative  agreement  that  meet 
the  requirements  of  this  section  have 
been  submitted,  the  filing  requirement 
should  be  suspended  unless  and  until 
there  has  been  an  amendment  or 
termination  of  the  relevant  contract(s)  or 
agreement.  Any  concern  NMFS  may 
have  regarding  the  continuing  validity 
and  integrity  of  the  contract(s)  or 
agreement  could  be  addressed  through  a 
requirement  that  the  designated 
representatives  for  all  of  the  catcher/ 
processor  sector  cooperatives  annually 
certify  that  the  contract(s)  or  agreement 
remain  in  effect  and  have  not  been 
amended. 

Response:  NMFS  agrees  that  for  the 
purpose  of  allocating  8.5  percent  of  the 
catcher/processor  sector  "TAC  to  AFA 
catcher  vessels,  it  is  unnecessary  to 
require  annual  filing  of  cooperative 
contracts  and  inter-cooperative 
agreements.  Consequently,  the  final  rule 
has  been  revised  to  state  that  if  NMFS 
determines  that  such  cooperatives  and 
inter-cooperative  agreements  exist  and 
are  valid  for  the  fishing  yea.*  in  which 
the  specifications  will  be  valid,  then 
NMFS  will  make  a  single  allocation  to 
the  catcher/processor  sector.  The  annual 
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specification  process  provides  for  the 
publication  of  proposed  and  final 
harvest  specifications.  If  industry 
believes  that  NMFS  has  made  an 
incorrect  determination  about  the  status 
of  cooperatives  in  the  catcher/ processor 
sector  in  the  proposed  specifications, 
then  industry'  will  have  the  opportunity 
to  provide  comment  to  NMFS  and 
NMFS  will  make  any  necessary 
corrections  in  the  final  specifications. 

Comment  20:  In  the  proposed  rule, 
paragraph  679.61(b)  states  that  all 
c:ooperatives  are  required  to  appoint  a 
designated  representative  and  an  agent 
for  service  of  process.  However,  the 
definitions  of  those  terms  in  §  679.2 
suggest  that  the  terms  apply  only  to 
inshore  catcher  vessel  cooperatives. 
NMFS  should  clarify  whether  these 
terms  apply  only  to  inshore  catcher 
vessel  cooperatives  or  to  all  AFA 
cooperatives. 

Response:  The  final  rule  has  been 
revised  to  clarify  that  all  AFA 
cooperatives  are  required  to  appoint  a 
designated  representative  and  agent  for 
service  of  process.  NMFS  has  revised 
the  definitions  in  §679.2  to  include  all 
AFA  cooperatives. 

Comment  21:  In  the  proposed  rule, 
paragraph  679.61(g)(5)  requires  that 
each  cooperative  contract  contain  a 
contract  clause  dealing  with  payment  of 
surrogate  landing  tax  to  the  State  of 
Alaska.  It  appears  to  say  that  failure  to 
include  the  clause,  and  also  failure  to 
pay  the  surrogate  tax  will  result  in 
revocation  of  the  authority  to  form  a 
fishery  cooperative.  The  inclusion  of  a 
contract  clause  is  a  clear  standard,  and 
failure  to  comply  would  have  its  own 
remedies  within  the  contract.  However, 
there  is  no  clear  specification  for  what 
constitutes  the  due  date  of  payment  in 
regulation,  nor  is  it  clear  when 
revocation  would  take  effect.  Would  all 
members  of  a  cooperative  be  expected  to 
instantly  stop  fishing  if  one  member 
were  found  to  be  in  arrears  by  10 
percent  on  the  payment  to  the  State? 

Response:  The  landing  tax 
requirement  language  in  the  proposed 
md  final  rules  was  taken  verbatim  from 
subsection  210(0  of  the  AFA.  However. 
NMFS  agrees  that  a  deadline  is 
ippropriate.  Therefore,  the  final  rule  has 
been  revised  to  impose  an  April  1 
leadline  for  payment  of  landing  taxes  lo 
the  State  of  Alaska.  This  is  the  same 
leadline  imposed  on  all  processors 
i  iperaling  within  the  State  of  Alaska. 
I  Inder  the  final  rule,  if  a  member  of  a 
cooperative  fails  to  pay  all  landing  tax 
owed  to  the  State  before  April  1  of  the 
vear  following  the  calendar  year  in 
which  the  fishing  activity  took  place, 
then  the  cooperative  is  prohibited  from 


operating  m  the  BSAl  pollock  fishery 
until  the  landing  tax  is  paid. 

In  addition.  State  law  provides  that 
the  State  Department  of  Revenue  may 
extend  the  landing  tax  payment 
deadline  if  standardized  prices  are  not 
available  by  April  1.  This  final  rule  also 
provides  that  in  the  event  that  the  State 
of  Alaska  has  extended  the  landing  tax 
payment  deadline  for  processors 
operating  in  the  State  of  Alaska,  then 
the  deadline  for  AFA  cooperatives  is 
also  automatically  extended  for  the 
same  duration.  The  annual  cooperative 
report  requirement  also  has  been  revised 
to  require  that  cooperatives  identify  in 
their  final  annual  reports  the  total 
landings  that  occurred  outside  the  State 
of  Alaska  and  whether  or  not  the 
landing  tax  was  paid  to  the  State  for 
such  landings. 

Comment  22:  In  the  proposed  rule, 
paragraph  679.61(1)  dictates  the  format 
for  submission  of  reports  to  the  Council 
and  requires  single  sided  8.5-inch  by 
1 1-inch  paper.  The  agency  should  allow 
for  the  electronic  submission  of  reports 
in  Adobe  Acrobat  format. 

Response:  NMFS  proposed  the  format 
requirements  after  consultation  with 
Council  staff  to  ensure  that  reports 
would  be  received  in  a  format  most 
easily  duplicated  for  public  distribution. 
However,  NMFS  agrees  that  some 
electronic  formats  such  as  Adobe 
Acrobat  may  be  equally  easy  to 
duplicate.  Therefore,  the  final  rule  has 
been  revised  to  accommodate  the 
submission  of  reports  in  alternate 
formats  if  the  cooperative  obtains  the 
prior  approval  of  the  Council. 

Comment  23:  In  paragraph  679.4(1)  of 
the  proposed  rule,  theF/V  PROVIDIAN 
AND  F/V  HAZEL  LORRAINE  are  listed 
as  eligible  vessels  in  accordance  with 
Public  Law  106-562,  which  made  both 
vessels  eligible  "in  the  same  manner 
and  subject  to  the  same  requirements 
and  limitations"  as  other  vessels  eligible 
under  the  AFA.  However,  the  inshore 
co-op  allocation  formula  set  out  in 
paragraph  679.62(b)(2)  grants  the  F/V 
PROVIDIAN  the  1992-1994  catch 
history  from  an  entirely  different  vessel, 
the  F/V  OCEAN  SPRAV  based  on  a 
single  ambiguous  statement  by  Senator 
Olympia  Snow  in  the  Congressional 
Record.  We  strongly  object  to  this 
interpretation  by  NMFS.  Public  Law 
106-562  itself  provides  no  basis  for  this 
action  and  to  give  the  F/V  PROVIDIAN 
the  1992-1994  catch  history  from  a 
different  vessel  is  counter  to  the  intent 
of  Pub.  L.  106-562  as  well  as  the  other 
provisions  of  the  AFA. 

Response:  The  issue  of  catch  history 
for  the  F/V  PROVIDIAN  was  the  subject 
of  an  Initial  Administrative 
Determination  by  the  Restricted  Access 


Management  Division  of  the  NMFS 
Alaska  Region,  a  subsequent  appeal  to 
the  NMFS  Office  of  Administrative 
Appeals,  and  a  request  for 
reconsideration  by  Regional 
Administrator  under  the  appeals 
process  established  by  the  emergency 
interim  rules  to  implement  the  AFA. 
After  reviewing  the  legislative  history, 
including  a  statement  by  Senator 
Olympia  Snow  in  the  Congressional 
Record  (S.  11894,  December  15,  2000), 
NMFS  determined  that  Public  Law  106- 
562  directed  NMFS  to  include  the  F/V 
PROVIDIAN  as  an  eligible  vessel  using 
the  formula  set  out  in  paragraph 
679.62(b)(2).  The  basis  for  this 
determination  is  complex  and  space 
considerations  do  not  permit  us  to 
repeat  the  entire  legal  justification  in 
this  final  rule.  However,  the  full  texts  of 
the  appeals  decisions  related  to  the  F/ 
V  PROVIDIAN  are  available  to  the 
public  on  the  NMFS  Alaska  Region 
home  page  at  http://www.fakr.noaa.gov/ 
appeals. 

Comments  on  Sideboard  Protections  for 
Other  Fisheries 

Comment  24:  The  formula  for 
calculating  catcher/processor 
groundfish  harvesting  sideboard 
provisions  set  out  in  paragraph 
679.64(a)  of  the  proposed  rule  is 
inconsistent  with  the  Council's  June 
1999  motion  which  recommended  that 
catcher/ processor  groundfish  sideboard 
amounts  be  based  on  the  retained  catch 
of  AFA  vessels  in  all  target  fisheries. 
The  formula  contained  in  the  proposed 
rule  would  base  catcher/ processor 
groundfish  sideboards  on  the  retained 
catch  by  AFA  vessels  in  non-pollock 
target  fisheries,  which  is  inconsistent 
with  the  Council's  recommendation.  No 
justification  for  this  change  is  found 
within  the  proposed  rule. 

Response:  The  sideboard  formula  set 
out  in  the  proposed  rule  was  the  result 
of  a  drafting  error.  NMFS  did  not  intend 
to  modify  the  sideboard 
recommendations  made  by  the  Council. 
The  final  rule  has  been  corrected  to 
reflect  the  Council  s  recommended 
catcher/processor  sideboard  formula. 

Comment  25:  We  support  the 
proposed  rules  plan  for  managing  the 
AFA  catcher/processor  harvesting 
sideboards  through  the  use  of  directed 
fishing  closures  on  the  target  fisheries 
for  non-pollock  groundfish.  We  also 
agree  that  incidental  catch  amounts  of 
sideboard  species  should  be  set  aside 
prior  to  the  authorization  of  directed 
fisheries  for  such  species;  and  that  the 
Secretary  of  Commerce  should  not 
authorize  directed  fisheries  for 
sideboard  species  where  the  sideboard 
amount  is  too  small  to  support  a 
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directed  fishery.  This  will  reduce  the 
chance  of  sideboard  caps  being 
exceeded.  Under  no  circumstances, 
however,  do  we  support  the  use  of  hard 
caps  on  sideboard  species  that  would 
shut  down  or  otherwise  cijrtail  the 
pollock  fishery  itself. 

The  use  of  hard  caps  to  shut  down  the 
pollock  fishery — which  is  perhaps  the 
cleanest  fishery  in  the  world  insofar  as 
incidental  catch  of  non-target  species  is 
concerned-would  be  punitive  in  nature, 
have  devastating  economic 
consequences  and  accomplish  no 
legitimate  conser\'ation  or  other 
management  objective  It  is  essential  to 
remember  that  the  purpose  of  the 
sideboards  is  to  protect  non-AFA 
fishermen  from  adverse  effects  caused 
by  AFA  co-op  vessels  "spilling  over" 
into  the  other  non-target  fisheries  This 
is  adequately  accomplished  through  the 
use  of  directed  fishing  closures  on  those 
non-pollock  species  with  large  enough 
sideboards  to  support  a  target  fishery 
(cod  and  yellowfin  sole,  for  example). 
The  sideboards  were  not  intended  to  be 
a  bycatch  reduction  measure  or  to 
penalize  fishermen  for  incidental  catch 
levels  that  have  no  biological 
consequences. 

Response:  NMFS  agrees.  The  FEIS 
prepared  for  Amendments  61/61/13/8 
drew  similar  conclusions  about  the 
costs  and  benefits  of  managing 
sideboards  through  directed  fishing 
closures  or  hard  caps. 

Comment  26:  We  believe  that  the 
Council  exceeded  its  authority  when  it 
adopted  a  catcher/processor  sideboard 
option  that  based  sideboard  amounts  on 
the  retained  catch  of  AFA-listed  vessels 
firom  1995-1997.  We  are  opposed  to  any 
changes  in  the  way  that  catcher/ 
processor  sideboards  are  calculated  The 
AFA  authorizes  the  Council  to  make 
changes  that  supersede  provisions  of  the 
Act  only  when  they  are  necessary  "for 
conservation  purposes  or  to  mitigate 
adverse  effects  "  caused  by  the  AFA  or 
fishery  cooperatives.  Nowhere  in  the 
draft  EIS  nor  in  any  of  the  other 
documents  that  have  been  prepared  to 
date  in  connection  with  the  AFA 
amendment  package  has  NMFS  ever 
identified  an  'adverse  effect  '  that  needs 
to  be  mitigated  or  a  "conservation" 
rationale  for  the  proposed  change  in  the 
AFA's  C/P  sideboard  provisions. 

Response:  While  NMFS  agrees  that 
the  Council  has  the  authority  to 
supersede  the  provisions  of  paragraph 
211(b)(2)  of  the  AFA,  NMFS  disagrees 
with  the  premise  that  the  Council 
superseded  the  AFA  when  it  developed 
its  recommended  approach  for  catcher/ 
processor  groundfish  harvesting 
sideboards.  NMFS  considers  the 
Council's  recommended  approach  to  be 


a  reasonable  interpretation  of  the  ■ 
statutory  prohibition  in  the  AFA. 
Therefore,  the  final  rule  interprets  but 
does  not  supersede  the  catcher/ 
processor  sideboard  prohibitions  set  out 
m  the  AFA. 

Subparagraph  211(b)(2)(B)  of  the  AFA 
states; 

The  catcher/processors  eligible  under 
paragraphs  (1)  through  (20)  of  section  208(e) 
are  hereby  prohibited  from,  in  the 
aggregate — 

(A)  exceeding  the  percentage  of  the  harvest 
available  in  the  offshore  component  of  any 
Bering  Sea  and  Aleutian  Islands  groundfish 
fishery  (other  than  the  pollock  fishery)  that 
is  equivalent  to  the  total  harvest  by  such 
catcher/processors  and  the  catcher/ 
processors  listed  in  section  209  in  the  fishery 
in  1995,  1996,  and  1997  relative  to  the  total 
amount  available  to  be  harvested  by  the 
offshore  component  in  the  fishery  in  1995, 
1996.  and  1997;" 

As  retained  catch,  by  definition,  is  a 
subset  of  total  catch,  it  must  be  less  than 
total  catch.  The  AFA  only  prohibits 
exceeding  "the  percentage  of  ...total 
harvest..."  thus,  setting  a  limit  below 
that  total  harvest  threshold  specifically 
complies  with  the  statutory' 
requirements. 

"The  sideboard  management  approach 
set  out  in  the  final  rule  is  based  on  the 
premise  that  the  terms  "fishery"  and 
"other  than  the  pollock  fishery  "  refer  to 
specific  non-pollock  target  fisheries  of 
interest  to  other  fishermen.  Under  the 
final  rule,  sideboards  would  limit 
directed  fishing  by  AFA  catcher/ 
processors  in  each  BSAI  groundfish 
fishery  for  which  a  sideboard  amount 
was  specified.  If  a  particular  sideboard 
amount  is  insufficient  to  support 
directed  fishing  for  that  species.  NMFS 
will  prohibit  AFA  catcher/processors 
from  engaging  in  directed  fishing  for 
that  sideboard  species.  Sideboard 
management  becomes  a  matter  of 
regulating  the  directed  fishing  activities 
of  AFA  catcher/processors  in  groundfish 
fisheries  other  than  the  BSAl  pollock 
fishery. 

Under  this  approach,  determining  the 
sideboard  amount  for  a  groundfish 
species  according  to  the  formula  set  out 
in  the  AFA  is  a  matter  of  estimating  how- 
much  of  each  groundfish  species  AFA 
catcher/processors  harvested  during 
1995-1997  when  they  were  engaged  in 
directed  fishing  for  that  species.  Basing 
sideboard  amounts  on  retained  catch  as 
recommended  by  the  Council  provides 
a  reasonable  approximation  of  directed 
fishing  activity  by  the  AFA  fleet  in  non- 
pollock  target  fisheries  from  1995-1997. 
This  is  because  vessels  not  engaged  in 
directed  fishing  for  a  particular 
groundfish  species  generally  did  not 
retain  any  of  that  species,  especially 
prior  to  1998  which  was  the  first  year 


that  full  retention  requirements  for 
Pacific  cod  were  implemented. 

Comment  27:  We  urge  NMFS  to 
maintain  the  Council's  retained  catch 
formula  for  catcher  vessel  and  catcher/ 
processor  groundfish  sideboards.  AFA 
catcher/processor  companies  have  made 
various  attempts  to  establish  their 
sideboard  limits  at  total  catch  levels 
rather  than  retained  catch  levels.  In 
rejecting  their  effort  to  overreach,  the 
Council  in  1999  determined  as  a  matter 
of  policy  that  the  AFA  vessels  should 
not  be  rewarded  for  past  bycatch  and 
discard  history.  This  determination  was 
based  on  longstanding  efforts  by  the 
Council  and  NMFS  to  reduce  bycatch 
and  discards,  a  position  in  accordance 
with  national  standard  9,  Indeed,  it  is 
hypocritical  of  AFA  companies  to 
suggest  that  their  historic  discards  and 
the  historic  discards  of  the  nine 
scrapped  vessels  should  govern  their 
access  into  non-pollock  groundfish 
fisheries  when  retained  pollock  catch 
history  is  the  standard  used  to  govern 
access  into  the  BSAI  pollock  fishery.  If 
historic  discards  are  a  valid  basis  for 
access  into  a  given  fishery  then  many 
more  vessels  should  be  eligible  to 
participate  in  the  AFA  pollock  fishery 
based  on  their  historic  discards  of 
pollock.  Obviously  however,  the  AFA 
does  not  grant  vessels  access  to  the 
BSAl  pollock  fishery  based  on  their 
historic  discards  of  pollock.  Likewise, 
NMFS  should  set  AFA  catcher  vessel 
and  catcher/processor  sideboards  at 
retained  catch  levels  and  reject  any 
suggestion  from  AFA  companies  to 
establish  them  at  total  catch  levels. 

Response:  Comment  noted.  The  final 
rule  uses  retained  catch  as  the  basis  for 
establishing  both  catcher  vessel  and 
catcher/processor  sideboards  for  the 
reasons  described  in  the  response  to 
comment  26. 

Comment  28:  The  proposed  rule 
preamble  discussion  of  AFA  catcher 
vessel  crab  sideboard  endorsements 
presents  a  requirement  that  "an 
applicant  for  an  AFA  catcher  vessel 
permit  to  indicate  on  the  permit 
application  which  AFA  crab  sideboard 
endorsements  the  vessel  qualifies  for 
based  on  the  qualifying  criteria  set  out 
in  this  rule.  "  Because  Siere  is  overlap  in 
the  LLP  terminology  (endorsement)  and 
in  the  use  of  LLP  catch  history  years,  it 
should  be  made  explicit  that  failing  to 
qualify  for  a  "sideboard  endorsement" 
has  no  effect  on  the  LLP  endorsement 
for  a  crab  species.  One  continues  to 
retain  the  LLP  endorsement  even  though 
it  can't  be  used  under  these  regulations. 
If  a  vessel  surrenders  its  AFA  permit,  its 
crab  LLP  endorsements  should  still  be 
valid. 
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Ht^sponsf:  Crab  fishery  endorsements 
on  a  vessels  AFA  permit  are 
independent  of  crab  fishery 
endorsements  on  an  LLP  permit.  The 
operator  of  an  AFA  vessel  who  wishes 
to  fish  for  king  or  Tanner  crab  in  the 
BSAl  must  have  the  appropriate 
endorsement  on  both  the  AFA  and  LLP 
permit  in  order  to  legalJy  fish  for  crab. 
The  comment  also  raises  the  issue  of 
surrender  of  AFA  permits.  The  final  rule 
has  no  provision  for  the  surrender  of  an 
AFA  permit.  The  issuance  of  an  AFA 
permit  involves  a  determination  by 
NMFS  that  the  vessel  is  eligible  to  fish 
under  the  AFA.  Under  the  final  rule,  no 
provision  exists  for  a  vessel  owner  to 
surrender  an  AFA  permit  or  voluntarily 
give  up  AFA  eligibility  Once  NMFS  has 
made  a  determination  that  a  vessel  is 
eligible  under  the  AFA,  that 
determination  is  permanent.  Allowing 
the  surrender  of  AFA  permits  would 
allow  vessel  owners  to  evade  sideboard 
restrictions  that  the  AFA  intended  to 
apply  to  all  eligible  vessels  regardless  of 
whether  or  not  they  were  actively 
engaged  in  directed  fishing  for  pollock. 

Comment  29:  The  proposed  rule 
preamble  discussion  of  catcher  vessel 
groundfish  sideboards  in  the  BSAI 
includes  background  on  the  exemptions 
to  AFA  catcher  vessel  Pacific  cod 
sideboards.  This  section  misrepresents 
the  basis  for  providing  exemptions.  It 
states  in  part,  that  "in  most  years  the 
BSAl  cod  fishery  is  mostly  concluded 
by  March  1st."  This  is  factually 
incorrect.  The  offshore  pollock  fishery 
prior  to  AFA  was  generally  concluded 
in  late  February  (both  for  mothership 
catcher  vessels  and  catcher  vessels 
delivering  to  catcher/processors).  The 
(odfishery  is  in  full  swing  in  March. 
There  has  not  been  a  shortage  of  vessels 
in  March,  though  most  have  been  AFA 
vessels. 

It  also  states  that  mothership  sector 
vessels  "received  a  relatively  smaller 
pollock  quota  under  the  AFA  "  This  is 
not  accurate  There  are  20  mothership 
catcher  vessels  dividing  10  percent  of 
the  directed  pollock  TAC  (0.50  percent/ 
vessel),  there  are  7  catcher  vessels  in  the 
catcher/processor  sector  dividing  3.4 
percent  of  the  directed  pollock  TAC 
(0.49  percent/vessel),  additionally 
mothership  vessels  retained  their 
inshore  pollcK;k  catch  history.  To  the 
extent  that  non-AFA  catcher  vessels  are 
impacted  in  their  ability  to  catch  their 
traditional'  share  of  the  catcher  vessel 
trawl  cod  allocation,  it  will  not  be 
because  non-exempt  AFA  vessels  have 
exceeded  their  history,  but  because  of 
exemptions.  To  the  extent  there  is  an 
appropriate  basis  for  not  restricting 
mothership  catcher  vessels  (or  other 
catcher  vessels)  during  March  it  is 


because  they  were  not  limited  by  a 
conflicting  pollock  fishery  during  that 
time  period  prior  to  the  AFA. 

Response:  We  appreciate  this 
clarification  of  the  Council's  rationale. 

Comment  30:  The  proposed  formula 
for  calculating  catcher  vessel  groundfish 
sideboards  uses  a  numerator  of  retained 
catch  over  a  denominator  of  "TAC 
available."  There  are  various  elements 
of  asymmetry  in  this  method  of 
determining  the  numerator  and 
denominator  that  should  be  resolved: 
First,  the  sideboard  formula  should  be 
catch  divided  by  catch  rather  than  catch 
divided  by  TAC.  The  catcher/processor 
sideboard  is  calculated  as  retained  catch 
divided  by  total  catch,  not  retained 
catch  divided  by  TAC.  At  a  minimum, 
there  should  be  consistency  in  how  the 
two  sectors'  sideboards  are  calculated. 
Second,  sideboards  should  either  be 
retained  catch  divided  by  total  retained 
catch,  or  total  catch  divided  by  total 
catch.  There  should  be  consistency 
between  the  numerator  and 
denominator. 

Response:  First,  the  formulae  for 
catcher  vessel  and  catcher/processor 
sideboards  were  developed  by  the 
Council  after  analysis  of  an  extensive 
suite  of  alternatives.  In  choosing  to  use 
a  formula  of  catch  divided  by  available 
TAC,  the  Council  was  following  the 
approach  set  out  in  the  AFA  which 
based  catcher/processor  sideboards  on 
catch  divided  by  available  TAC.  The 
Council  also  recognized  that  basing 
sideboards  on  catch  divided  by  catch 
would  greatly  inflate  sideboard  amounts 
in  fisheries  that  were  not  fully  exploited 
during  the  basis  years  because  the 
resulting  sideboard  could  greatly  exceed 
historic  catch.  Second,  the  final  rule 
uses  the  same  formula  of  retained  catch 
divided  by  available  TAC  to  calculate 
both  catcher  vessel  and  catcher/ 
processor  sideboards.  The  catcher/ 
processor  sector  is  treated  more 
generously  than  the  catcher  vessel 
sector  because  the  entire  retained  catch 
history  of  the  nine  ineligible  vessels  is 
included  into  the  sideboard  formula  for 
the  catcher/ processor  sector  while  the 
catcher  vessel  sector  is  given  credit  only 
for  the  actual  catch  histor>'  of  the  AFA 
catcher  vessel  fleet.  However,  aside 
from  this  one  distinction,  the  catcher 
vessel  and  catcher/processor  groundfish 
harvesting  sideboards  are  calculated  and 
managed  in  the  same  manner. 

Comment  31:  An  element  that 
potentially  impacts  the  catcher  vessel 
Pacific  cod  sideboard  arises  from  using 
TAC  available."  In  1997  there  was  a 
year-end  reallocation  of  the  Pacific  cod 
TAC  from  catcher/ processors  to  catcher 
vessels  that  inflated  the  catcher  vessel 
TAC  at  a  point  in  time  where  it  was  too 


late  to  catch  the  fish.  If  this  reallocated 
TAC  is  counted  as  part  of  the 
denominator,  then  it  further  waters 
down  the  proportionate  size  of  our 
numerator.  NMF.S  may  have  all  ready 
recognized  th,it  thf  .ippropriate  "TAC 
available"  was  tin  starting  TAC.  so  this 
element  may  bf  nii  it 

flespo/ise:  Coinuient  imtiii    Ihe 
formula  NMFS  uses  for  establishing 
both  catcher  vessel  ami    .iti  her/ 
processor  sideboards  is  ;>  isi  si  on  the 
published  TACs  and  does  not  include 
year-end  reallocations. 

Comments  on  Catch  Weighing  and 
Monitoring  Requirements 

The  following  comments  address 
catch  weighing  and  monitoring 
requirements. 

Comment  32:  The  VMS  requirement 
should  be  revised  to  address  instances 
where  the  VMS  unit  is  not  operational. 
AFA  catcher/ processors  are  already 
required  to  carry  two  observers  at  all 
times.  If  for  some  reason  a  VMS  unit  is 
not  operational,  through  no  fault  of  the 
vessel  crew  or  owner,  and  as  long  as  two 
observers  are  onboard,  the  vessel  should 
be  allowed  to  continue  fishing  until  the 
next  port  of  call  when  the  VMS  unit  can 
be  diagnosed  and  repaired  or  replaced. 

Response:  The  proposed  VMS 
requirement  specific  to  AFA  vessels  has 
been  removed  from  the  final  rule 
because  such  a  requirement  would  be 
redundant  with  existing  VMS 
requirements  that  were  established  for 
Steller  sea  lion  protection  In  January 
2002.  NMFS  established  a  VMS 
requirement  for  all  vessels  fishing  for 
Atka  mackerel,  pollock,  and  Pacific  cod 
in  the  BSAl  and  GOA  with  gear  other 
than  jig  gear  as  part  of  emergency 
regulations  1o  protect  Steller  sea  lions 
(67  FR  956.  January  8.  2002).  NMFS 
anticipates  that  this  VMS  requirement 
will  be  included  in  permanent 
rulemaking  to  protect  Steller  sea  lions 
which  makes  a  separate  VMS 
requirement  for  AFA  vessels  redundant 
and  unnecessary.  Comments  related  to 
VMS  requirements  for  AFA  catcher/ 
processors  will  be  addressed  in  the 
upcoming  final  rule  to  implement 
Steller  sea  lion  protection  measures. 

Comment  33:  The  scale  requirement 
for  AFA  catcher/processors  and  AF^ 
motherships  should  be  relaxed  in  the 
event  of  a  scale  breakdown  when  fish  is 
on  board.  We  endorse  the  use  of 
onboard  scales  to  weigh  all  groundfish 
taken  in  the  pollock,  cod  and  Atka 
mackerel  fisheries.  All  AFA  catcher/ 
processors  are  equipped  with  such 
scales.  From  time  to  time,  however,  the 
scales  break  or  malfunction.  This  can  be 
particularly  problematic  when  fish  has 
alreadv  been  taken  on  board  the  vessel 
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but  has  not  vet  been  processed   In  suc;h 
circumstances,  and  where  the  scale 
breakdown  may  be  protracted,  we 
would  propose  that  a  catcher/processor 
should  be  allowed  to  prucess  the  fish  it 
has  on  board  as  long  as  a  back-up 
estimate  nf  the  total  catch  has  been  or 
could  be  made  by  the  observer.  This 
would  avoid  the  unnecessary  wastage  of 
valuable  fish  Furthermore,  observed 
vessels  fishing  in  one  of  the  non-pollock 
groundfish  fisheries  should  be  allowed 
to  complete  the  fishing  trip  as  long  as 
the  observer  is  capable  of  estimating 
catch  levels  in  accordance  with  the 
normal  procedures  prescribed  by  the 
NMFS'  observer  program  The  vessel 
would  then  be  required  to  repair  the 
scale  at  the  end  of  the  trip  and  would 
not  be  allowed  to  begin  another  trip 
until  the  necessary  repairs  have  been 
made  and  the  scale  is  in  working  order. 

Response  Paragraph  211(b)(6)  of  the 
AFA  requires  that  all  groundfish 
harvested  by  AFA  catcher/processors  be 
weighed  on  NMFS-approved  scales  The 
AFA  makes  no  provisions  for  other 
methods  of  catch  estimation.  Like  many 
pieces  of  equipment,  scales  can  fail  and 
it  is  critical  that  vessel  crew  have  the 
expertise  and  parts  to  undertake  repairs 
at-sea.  However,  at-sea  scales  have  been 
in  use  off  Alaska  for  more  than  3  years 
During  this  time,  scale  vendors  and 
vessel  crew  have  learned  what  spare 
parts  must  be  carried  and  what  training 
is  necessary  to  ensure  minimal  down 
time.  NMFS  believes  that  allowing 
fishing  to  continue  following  a  scale 
breakdown  would  act  as  a  disincentive 
to  an  aggressive  program  of  scale 
maintenance  and  repair  on  the  part  of 
fishing  vessels.  NMFS  acknowledges, 
however,  that  under  certain 
circumstances  a  scale  breakdown  could 
occur  and  prevent  those  fish  already  on 
board  from  being  weighed  Failure  to 
process  those  fish  could  cause  a 
violation  of  increased  retention/ 
increased  utilization  regulations.  Thus, 
as  a  matter  of  policy,  NMFS  will  allow 
fish  already  on  board  to  be  processed 
without  being  weighed  in  cases  where 
their  discard  would  otherwise  be 
necessary. 

NMFS  acknowledges  the  suggestion 
that  a  catch-weighing  program  be 
extended  to  the  cod  and  Atka  mackerel 
fisheries.  The  use  of  at-sea  scales  in 
these,  and  other,  fisheries  has  been 
discussed  by  the  Council  but  no 
recommendations  have  been  made  to 
date. 

Comments  on  Inshore /Offshore 
Requirements 

The  following  comments  relate  to  the 
extension  of  inshore/offshore 
regulations  in  the  BSAl  and  GOA. 


Comment  34:  We  disagree  with  the 
inclusion  of  BSAl  Pacific  cod  as  part  of 
the  definition  of  "inshore  component  in 
the  BSAl   "  Pacific  cod  has  never  been 
allocated  between  the  inshore  and 
offshore  components  of  the  BSAI  and 
the  Council  in  developing  its  inshore/ 
offshore  amendments  never  intended  to 
regulate  the  processing  of  BSAI  Pacific 
cod  It  appears  that  NMFS  has  included 
BSAl  Pacific  cod  in  the  definition  of 
"inshore  component  in  the  BSAI"  in 
response  to  section  205(6)  of  the  AFA 
which  defines  the  inshore  component  in 
the  BSAI  as: 

"  the  following  categories  that  process 
groundfish  harvested  in  the  Bering  Sea  and 
Aleutian  Islands  Management  Area:  (A) 
shoreside  processors,  including  those  eligible 
under  section  208(f);  and  (B)  vessels  less  than 
125  feet  in  length  overall  that  process  less 
than  126  metric  tons  per  week  in  round- 
weight  equivalents  of  an  aggregate  amount  of 
pollock  and  Pacific  cod.> 

However,  this  definition  is  limited  to 
the  context  of  the  AFA  and  should 
never  have  been  used  to  modify  the 
Council  s  inshore/offshore  program. 
Including  BSAI  Pacific  cod  in  this 
definition  means  that  catcher/processors 
under  125  ft  (38.1  m)  that  process  more 
than  126  mt  of  Pacific  cod  in  the  BSAl 
become  categorized  as  part  of  the 
offshore  component  in  the  BSAl.  This 
has  the  effect  of  prohibiting  such  vessels 
from  participating  m  the  inshore 
component  Pacific  cod  fishery  in  the 
GOA  because  of  the  NMFS  prohibition 
on  operating  in  the  inshore  component 
in  the  GOA  and  the  offshore  component 
in  the  BSAI  during  the  same  fishing 
year. 

Response:  NMFS  agrees.  To  address 
the  unintended  conflict  between  AFA 
and  inshore/offshore  regulations,  the 
final  rule  has  been  revised  to  remove  all 
definitions  and  prohibitions  relating  to 
inshore/offshore  in  the  BSAI  because 
the  AFA  has  superseded  the  inshore/ 
offshore  regime  in  the  BSAI.  The 
regulations  governing  the  inshore/ 
offshore  regime  in  the  GOA  also  have 
been  revised  to  eliminate  reference  to 
inshore/offshore  in  the  BSAl  The 
inshore/offshore  prohibitions  have  been 
revised  to  reflect  the  actual  restrictions 
on  GOA  inshore  processors  that  were  in 
effect  prior  to  the  passage  of  the  AFA. 
Consequently,  vessels  designated  as 
inshore  processors  in  the  GOA  will  have 
no  restrictions  on  the  processing  of 
BSAI  Pacific  cod. 

Classification 

The  Administrator,  Alaska  Region. 
NMFS,  determined  that  Amendments 
61/61/13/8  are  necessary  for  the 
conservation  and  management  of  the 
groundfish,  crab,  and  scallop  fisheries 
off  Alaska  and  that  they  are  consistent 


with  the  Magnuson-Stevens  Act  and 
other  applicable  laws. 

NMFS  prepared  a  final  environmental 
impact  statement  for  Amendments  61/ 
61/13/8;  a  notice  of  availabilitv  was 
published  on  March  1,  2002  [67  FR 
9448).  The  FEIS  examined  the  projected 
changes  to  fishing  and  processing 
patterns  that  are  expected  to  result  from 
implementation  of  Amendments  61/61/ 
1 3/8  and  how  these  expected  changes 
will  affect  the  physical  and  biological 
resources  of  the  BSAI  and  GOA.  The 
FEIS  concluded  that  Amendments  61/ 
61/13/8  are  expected  to  have 
conditionally  positive  effects  on  Steller 
sea  lions  as  a  result  of  the  expected 
temporal  and  spatial  dispersion  of 
fishing  effort  and  the  expectation  that 
fishery  cooperatives  will  provide 
increased  ability  to  micro-manage 
fishing  activity  at  the  individual  vessel 
level.  This  increase  in  management 
capacity  is  expected  to  facilitate  the 
implementation  of  Steller  sea  lion 
protection  measures.  For  all  other 
components  of  the  environment 
analyzed,  the  effects  of  Amendments 
61/61/13/8  was  found  to  be  either 
insignificant  or  unknown. 

Tnis  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

NMFS  prepared  a  FRFA  as  part  of  the 
final  EIS  that  describes  the  impact  this 
action  will  have  on  small  entities.  The 
FRFA  describes  the  objectives  and  legal 
basis  for  the  final  rule.  With  regard  to 
commercial  fishing  vessels  operating  in 
the  directed  pollock  fishery  in  the  BSAI 
the  AFA  provides  the  legal  basis  for 
taking  actions  to  achieve  the  objective  of 
reducing  excessive  fishing  capacity  and 
establishes  regulatory  conditions  that 
could  foster  operational  efficiencies  in 
this  fishery  (Division  C,  Title  II  of  Public 
Law  105-277),  including  cooperative 
formation  and  development  of 
sideboard  measures  Mitigation  of 
potential  adverse  impacts  to  non-AFA 
fishermen  and  processors  is  mandated 
by  the  AFA. 

The  FRFA  contains  a  description  of 
and  an  estimate  of  the  number  of  small 
entities  to  which  the  final  rule  would 
apply.  The  FRFA  concluded  that  none 
of  the  catcher/processors,  motherships 
and  inshore  processors  affected  by  this 
action  are  small  entities.  All  of  the 
inshore  and  mothership  processors 
participating  in  the  BSAI  pollock  fisherj' 
are  subsidiaries  or  close  affiliates  of 
corporations  with  more  than  500 
employees  worldwide,  and  exceed  the 
criterion  for  small  entities.  In  addition, 
all  21  AFA  catcher/processors  have 
estimated  aimual  gross  revenues  in 
excess  of  the  $3-million  small  entity 
criterion  for  fish  harvesting  operations. 
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rherefure,  iiono  of  tht;  catcher/ 
processors,  motherships.  or  inshore 
processors  in  the  BSAI  pollock  fishery 
.ippear  to  meet  the  Regulatory 
Flexibility  Act  (RFA)  criteria  for  small 
•entities. 

With  respect  to  the  catcher  vessel 
fleet,  NMFS  exptKrts  that  approximately 
120  catcher  boats  will  be  eligible  to 
harvest  BSAI  pollock  under  this  final 
rule  (7  in  the  offshore  delivery  sector.  92 
in  the  inshore  sector.  7  in  the 
mothership  sector,  and  14  which  are 
eligible  in  both  the  inshore  and 
mothership  sectors).  Ownership 
information  presented  in  the  FRFA 
indicates  that,  of  the  92  catcher  boats 
that  operated  exclusively  or  partly  in 
the  inshore  sector,  the  available 
ownership  data  identify  26  vessels 
owned,  in  whole  or  in  part,  by  inshore 
processors.  These  26  vessels  may  be 
considered  to  be  affiliated  with  their 
respective  inshore  processor  owners  and 
cannot  be  considered  small  entities 
because  none  of  the  inshore  processors 
in  the  BSAI  pollock  fishery,  themselves. 
die  small  entities  for  RFA  purposes.  An 
additional  5  catcher  boats  have  been 
identified  as  closely  affiliated  with  an 
inshore  floating  processor.  These  5 
catcher  boats,  taken  together  with  their 
affiliated  processor,  exceed  the  $3- 
million  criterion  for  fish  harvesting 
operations  and  are,  therefore,  not 
believed  to  be  small  entities. 

Furthermore,  an  additional  20  catcher 
boats  have  ownership  affiliations  with 
other  catcher  boats  or  catcher 
processors.  The  gross  annual  receipts  of 
each  of  these  groups  of  affiliated  catcher 
boats  is  believed  to  exceed  the  $3- 
million  criterion  for  small  entities, 
when  all  their  fisheries  earnings  are 
taken  as  a  whole.  The  remaining  40 
catcher  boats  operating  exclusively  or 
partly  in  the  inshore  sector  are  believed 
to  be  small  entities. 

Twenty-eight  catcher  boats  operated 
in  the  offshore  sector  exclusively  (e.g., 
delivering  to  catcher/processors  and 
motherships),  while  22  operated  in  both 
inshore  and  offshore  sectors  for  a  total 
of  50  offshore  catcher  boats.  Of  the 
combined  offshore  catcher  boat  sector, 
13  have  ownership  affiliations  with 
large  inshore  or  offshore  processors  and. 
therefore,  do  not  meet  the  $3-million 
criterion  for  small  entities.  An 
additional  13  catcher  boats  have 
ownership  affiliations  with  other  vessels 
or  operations  that,  taken  together  with 
their  affiliated  entities,  are  believed  to 
exceed  the  $3-million  gross  receipts 
criterion  for  small  entities.  The 
remaining  24  catcher  boats  operating 
exclusively  or  partly  in  the  offshore 
sector  are  believed  to  qualify  as  "small 


untitles    (ami  die  among  ttie  same  IZU 
total  vessels  described  earlier). 

The  FRFA  further  concluded  that  the 
formation  of  inshore  fishery 
cooperatives  among  predetermined 
groups  of  catcher  vessels  and  a 
corresponding  inshore  processor  will 
create  distinct  sets  of  entities,  large  and 
small,  and  their  potential  for  inter- 
related economic  effects  resulting  from 
such  affiliation.  In  the  context  of  an 
RFA  analysis,  a  fish  harvesting  concern 
is  a  small  entity  if  it  has  annual  receipts 
not  in  excess  of  $3  million  or  it  is  not 
dominant  in  its  field  (defined  in  13  CFR 
part  121.  Standard  Industrial  Code 
categorizations).  An  independent 
catcher  vessel  operating  in  the  "open 
access"  or  non-cooperative  directed 
pollock  fishery  would  typically  meet 
that  criteria.  However,  under  Small 
Business  Administration  regulations  for 
determining  entity  size,  businesses  that 
are  affiliated  with  each  other  through 
joint-venture  or  cooperative 
arrangements  are  not  considered 
"independent"  and  the  affiliated 
businesses  must  be  taken  as  a  whole 
when  determining  entity  size.  In  the 
case  of  AFA  inshore  cooperatives,  the 
$3-million  criterion  will  be  exceeded 
for  every  inshore  cooperative  meaning 
that  once  independent  catcher  vessels 
join  a  cooperative,  they  can  no  longer  be 
considered  a  small  business  concern  for 
RFA  purposes. 

Despite  the  fact  that  catcher  vessels 
will  lose  their  small  entity  size  status 
upon  entry  into  cooperatives,  the  FRFA 
nonetheless  examined  the  economic 
consequences  of  cooperative  formation 
on  independent  catcher  vessels. 
Approximately  43  small  entities, 
including  40  independent  catcher 
vessels  delivering  to  inshore  processors 
and  three  neighboring  communities, 
would  be  expected  to  be  directly 
impacted  by  the  establishment  of  AFA 
cooperatives.  The  significance  of  these 
impacts  on  small  independent  catcher 
vessel  businesses  will  depend  primarily 
on  the  contractual  relationship  between 
such  vessels,  and  their  delivery 
processor  as  moderated  by  their 
collective  cooperative  agreement  and 
cooperative  by-laws.  The  FRFA 
concluded  that  if  conventional 
cooperative  motives  exist  between 
processor  and  catcher  vessel  business 
members  as  to  foster  a  mutually 
beneficial  economic  relationship,  this 
cooperative  action  would  not  be 
expected  to  significantly  impact  a 
substantial  number  of  these  small 
entities.  Indeed,  the  action  would  be  a 
net  gain  for  cooperative  members  and 
their  neighboring  communities. 
Conversely,  if  the  processor  associated 
with  the  cooperative  decides  to  exploit 


Its  position  as  the  sole  purchaser  of 
pollock  from  cooperative  co-members 
that  operate  as  catcher  vessels,  then  it 
would  be  highly  probable  that  a 
substantial  number  of  small  entities 
would  be  significantly  impacted  by  this 
action  implementing  such  fishery 
cooperatives  as  authorized  under  AFA. 
Until  empirical  data  become  available, 
likely  af^er  cooperatives  have  been  in 
operation  for  2  or  more  years,  these 
questions  cannot  be  definitively 
addressed. 

At  its  June  2000  meeting  in  Portland, 
OR,  the  Council  considered  and 
postponed  action  on  a  proposal  from 
independent  fishermen,  known  as  the 
"Dooley-Hall  '  proposal,  that  would 
have  allowed  catcher  vessel  owners  to 
switch  cooperatives  from  year-to-year 
without  needing  to  spend  a  year  in  the 
open  access  fishery  to  qualify  for  the 
new  cooperative.  This  proposal  is 
identified  as  Alternative  5  in  the  FRFA. 
Independent  fishermen  made  this 
proposal  to  reduce  negative  economic 
impacts  of  this  action  on  their  sector  of 
small  entities.  The  FRFA  concluded  that 
the  economic  implications  of  the 
Dooley-Hall  alternative  on  independent 
catcher  vessels  would  be  positive.  It 
would  also  allow  them  to  both  retain  the 
exclusive  harvesting  privilege 
associated  with  their  cooperative's 
collective  pollock  allocation  as  well  as 
provide  for  their  ability  to  accept  the 
highest  exvessel  price  for  such  pollock 
landings  as  offered  by  an  eligible 
inshore  processor. 

After  giving  close  consideration  to 
Alternative  5,  the  Council  decided  to 
postpone  any  decision  to  supersede  the 
AFA  by  implementing  Alternative  5, 
and  selected  Alternative  3  as  its 
preferred  alternative.  Adopting 
Alternative  5  would  have  required  the 
Council  to  supersede  the  provisions  of 
the  AFA  that  set  out  the  operational 
criteria  for  inshore  catcher  vessel 
cooperatives.  Such  action  would  have 
required  that  the  Council  determine  that 
sufficient  harm  to  independent  catcher 
vessels  was  likely  to  occur  under 
Alternative  3.  After  review  of  its 
analysis,  and  extensive  public 
testimony,  the  Council  determined  that 
it  did  not  have  sufficient  grounds  (i.e. 
evidence  of  harm  to  independent 
catcher  vessel  owners)  to  supersede  the 
AFA  and  implement  Alternative  5.  This 
determination  was  also  supported  by 
written  comments  on  the  Initial 
Regulatory  Flexibility  Act  analysis  from 
the  original  proponents  of  Alternative  5. 
These  comments  noted  that 
independent  catcher  vessel  owners  have 
not  been  adversely  affected  by 
implementation  of  the  AFA  to  date  and 
further  stated  that  original  proponents 
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of  Alternative  5  now  support 
implementation  of  Council's  preferred 
alternative  as  set  forth  in  this  final  rule. 

Alternative  3  as  reflected  in  this  final 
rule  is  a  compromise  that  was 
developed  in  legislative  and  Council 
processes.  It  incorporates  compromises 
among  interest  groups  that  were 
essential  to  bringing  the  AFA  and  the 
implementing  regulations  into 
existence  in  particular,  the  difference 
between  Alternatives  3  and  5  reflects  a 
decision  about  the  allocation  of  AFA 
benefits  between  inshore  processors  and 
inshore  catcher  vessels.  In  postponing 
action  on  the  independent  catcher 
vessel's  proposal  reflected  in 
Alternative  5,  the  Council  chose  not  to 
change  the  terms  of  this  agreement  after 
it  had  been  reached,  but  indicated  that 
it  could  take  the  issue  up  again  at  any 
point  if  evidence  suggested  that 
independent  catcher  vessels  were 
harmed  as  a  result  of  the  co-op  structure 
contained  in  the  AFA.  Thus  Alternative 
3  is  the  preferred  alternative,  although 
it  may  not  absolutely  maximize  net 
benefits  as  interpreted  in  benefit-cost 
analysis 

Finally,  the  FRFA  e.xdnuned  the 
impacts  of  catcher  vessel  sideboard 
measures  on  small  entities,  and 
examined  the  effects  of  this  final  rule  on 
small  vessels  excluded  from  the  pollock 
fisher)'  under  the  AFA.  With  respect  to 
the  effects  of  catcher  vessel  sideboards 
on  AFA  catcher  vessels,  the  FRFA 
examined  a  range  of  alternatives  that 
would  mitigate  adverse  effects  on  small 
entities,  especially  small  catcher  vessels 
that  may  have  little  pollock  catch 
history  in  the  BSAI  and  would. 
therefore,  receive  little  benefit  under  the 
AFA.  The  Council  recommended  and 
this  final  rule  contains,  an  exemption 
from  BSAI  Pacific  cod  and  GCDA 
groundfish  sideboards  for  catcher 
vessels  that  have  less  than  1.700  nit 
average  annual  pollock  harvests  in  the 
BSAI  from  1995-1997  The  intent  of  this 
alternative  is  to  eliminate  the  impact  of 
sideboards  on  AFA  catcher  vessels  that 
have  not  traditionally  focused  the  bulk 
of  their  effort  in  BSAI  pollock,  and  that 
are  more  dependent  on  GOA  groundfish 
fisheries. 

This  final  rule  contains  collection  of 
information  requirements  subject  to  the 
PRA  and  which  have  been  approved  by 
OMB  under  Control  Numbers  0648- 
0393  and  0648-0401.  Public  reporting 
burden  for  these  collections  are  listed  by 
OMB  control  number. 

OMB  No.  0648-0393:  2  hours  to 
complete  the  AFA  catcher  vessel  permit 
application;  2  hours  to  complete  the 
AFA  mothership  and  inshore  processor 
permit  application;  2  hours  to  complete 
the  AFA  inshore  cooperative  permit 


application;  and  30  minutes  to  complete 
the  AFA  permit  application  for  a 
replacement  vessel 

OMB  No.  0648-0401:  5  minutes  to 
submit  a  copy  of  the  cooperative 
contract;  5  minutes  to  complete  the 
catcher  vessel  cooperative  pollock  catch 
report;  8  hours  to  complete  the 
Cooperative  preliminar>'  report;  and  8 
hours  to  complete  the  annual  written 
Cooperative  final  report. 

Tnis  final  rule  also  contains  proposed 
collection-of-information  requirements 
that  have  been  submitted  to  OMB  for 
approval.  These  requirements,  and  their 
associated  estimated  response  times, 
are:  40  hours  for  submission  of  a  catch 
monitoring  and  control  plan;  5  minutes 
for  arranging  for  an  inspection  of  a  catch 
monitoring  and  control  plan  and  2 
hours  for  the  inspection  itself;  1  minute 
for  printing  scale  weights;  2  hours  to 
test  scales;  40  hours  for  a  cooperative 
contract,  including  the  time  to  specify  a 
designated  representative  or  agent  for  a 
fishery  cooperative,  the  time  for  a 
contract  clause  in  a  cooperative  contract 
concerning  the  making  of  payments  to 
the  State  of  Alaska,  and  the  time  for  a 
contract  provision  to  prevent  exceeding 
sideboard  limits;  8  hours  to  report  (in  a 
preliminary  or  final  report)  on  a  vessel- 
by-vessel  basis  the  total  weight  of 
pollock  landed  outside  the  State  of 
Alaska;  and  5  minutes  for  a  plant 
manager  to  notif\'  an  observer  of  each 
delivery  of  BSAI  pollock  from  an  AFA 
catcher  vessel. 

Public  comment  is  sought  regarding: 
whether  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  burden  estimate; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 
collection  of  information  to  NMFS  (see 
ADDRESSES  above)  and  to  OMB  at  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503 
(Attention  N(3AA  Desk  Officer). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penaltv  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  Control  Number, 

A  formal  section  7  consultation  under 
the  Endangered  Species  Act  was 


initiated  for  Amendments  61/61/13/8. 
In  a  biological  opinion  dated  October 
19,  2001,  the  AA  determined  that 
fishing  activities  conducted  under 
Amendments  61/61/13/8  and  its 
implementing  regulations  are  not  likely 
to  jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species 
under  the  jurisdiction  of  NMFS  or  result 
in  the  destruction  or  adverse 
modification  of  critical  habitat. 

List  of  Subjects  in  SO  TFR  Part  679 

Alaska,  Fisneiies.  KecoiOKeeping  and 
reporting  requirements. 

Dated:  December  6,  2002. 

William  T.  Hogarth. 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Semce. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  773  ef  seq..  1801  et 
seq..  and  3631  et  seq.:  Title  U  of  Division  C, 
Pub,  L.  105-277;  Sec.  3027,  Pub.  L,  106-31, 
113  Stat.  57. 

2.  hi  §679.1,  paragraph  (k)  is  revised 
to  read  as  follows: 

§  e'S  '     Purpose  and  scope. 

(k)  American  Fisheries  Aci  measures. 
Regulations  in  this  part  were  developed 
by  NMFS  and  the  Council  under  the 
Magnuson-Stevens  Act  and  American 
Fisheries  Act  (AFA)  to  govern 
commercial  fishing  for  BSAI  pollock 
according  to  the  requirements  of  the 
AFA.  This  part  also  governs  payment 
and  collection  of  the  loan,  under  the 
AFA,  the  Magnuson-Stevens  Act.  and 
Title  XI  of  the  Merchant  Marine  Act. 
1936.  made  to  all  those  persons  who 
harvest  pollock  from  the  directed 
fishing  allowance  allocated  to  the 
inshore  component  under  section 
206(b)(1)  of  the  AFA. 

3.  In  §  679,2,  the  definitions  of 
"Inshore  component  in  the  BSAI 
(applicable  through  December  31, 
2004),"  "Inshore  component  in  the  GOA 
(applicable  through  December  31. 
2002)."  "Offshore  component  in  the 
BSAI  (applicable  through  December  31. 
2004),"  and  "Offshore  component  in  the 
GOA  (applicable  through  December  31. 
2002),"  are  removed;  "ADF&G  processor 
code,  "  "AFA  catcher/processor."  "AFA 
catcher  vessel,"  "AFA  crab  processing 
facility,"  "AFA  entity."  "AFA  inshore 
processor,"  "AFA  mothership,  ' 
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Affilidtiun,"    Appointud  dgeiit  for 
service  of  process."  "Designated 
cooperative  representative." 
"Designated  primary  processor." 
"Fisliery  cooperative  or  cooperative," 
"Inshore  component  in  the  GOA," 
"Listed  AFA  catcher/processor." 
"Official  AFA  record."  "Offshore 
component  in  the  GOA."  "Restricted 
AFA  inshore  processor,"  "Stationary 
floating  processor,"  "Unlisted  AFA 
catcher/processor."  and  "Unrestricted 
AFA  inshore  processor"  are  added  in 
alphabetical  order,  and  under  the 
definition  of  "Directed  fishing." 
paragraph  (4)  is  added  to  read  as 
follows: 

^  fi  'q  ?     n«>tinition8. 

•  •         * 

ADF&G  processor  code  means  State  of 
Alaska  Department  of  Fish  &  Game 
(ADF&G)  Intent  to  operate  processor 
license  number  (example:  F12345). 

AFA  catcher/ processor  means  a 
catcher/processor  permitted  to  harvest 
BSAI  pollock  under  §  679.4(1)(2). 

AFA  catcher  vessel  means  a  catcher 
vessel  permitted  to  harvest  BSAI 
pollock  under  §679.4{1)(3). 

AFA  crab  processing  facility  means  a 
processing  plant,  catcher/processor, 
mothership.  floating  processor  or  any 
other  operation  that  processes  any  FMP 
species  of  BSAI  crab,  and  that  is 
affiliated  with  an  AFA  entity  that 
processes  pollock  harvested  by  a  catcher 
vessel  cooperative  operating  in  the 
inshore  or  mothership  sectors  of  the 
BSAI  pollock  fishery. 

AFA  entity  means  a  group  of  affiliated 
individuals,  corporations,  or  other 
business  concerns  that  harvest  or 
process  pollock  in  the  BSAI  directed 
pollock  fishery. 

AFA  inshore  processor  means  a 
shoreside  processor  or  stationary 
floating  processor  permitted  to  process 
BSAI  pollock  under  §  679.4(1)(5). 

AFA  mothership  means  a  mothership 
permitted  to  process  BSAI  pollock 
under  §679.4(1)(5). 
***** 

Affiliation  for  the  purpose  of  defining 
AFA  entities  means  a  relationship 
between  two  or  more  individuals, 
corporations,  or  other  business  concerns 
in  which  one  concern  directly  or 
indirectly  owns  a  10-percent  or  greater 
interest  in  another,  exerts  control  over 
another,  or  has  the  power  to  exert 
control  over  another;  or  a  third 
individual,  corporation,  or  other 
business  concern  directly  or  indirectly 
owns  a  10  percent  or  greater  interest  in 
both,  exerts  control  over  both,  or  has  the 
power  to  exert  control  over  both. 

(1)  What  is  10-percent  or  greater 
'^vnership?  For  the  purpose  of 


determining  dtfiliatiun.  lu-percent  or 
greater  ownership  is  deemed  to  exist  if 
an  individual,  corporation,  or  other 
business  concern  directly  or  indirectly 
owns  10  percent  or  greater  interest  in  a 
second  corporation  or  other  business 
concern. 

(2)  What  is  an  indirect  interest?  An 
indirect  interest  is  one  that  passes 
through  one  or  more  intermediate 
entities.  An  entity's  percentage  of 
indirect  interest  in  a  se<:ond  entity  is 
equal  to  the  entity's  percentage  of  direct 
interest  in  an  intermediate  entity 
multiplied  by  the  intermediate  entity's 
direct  or  indirect  interest  in  the  second 
entity. 

(3)  What  is  control?  For  the  purpose 
of  determining  affiliation,  control  is 
deemed  to  exist  if  an  individual, 
corporation,  or  other  business  concern 
has  any  of  the  following  relationships  or 
forms  of  control  over  another 
individual,  corporation,  or  other 
business  concern: 

(i)  Controls  10  percent  or  more  of  the 
voting  stock  of  another  corporation  or 
business  concern; 

(ii)  Has  the  authority  to  direct  the 
business  of  the  entity  which  owns  the 
fishing  vessel  or  processor.  The 
authority  to  "direct  the  business  of  the 
entity"  does  not  include  the  right  to 
simply  participate  in  the  direction  of  the 
business  activities  of  an  entity  which 
owns  a  fishing  vessel  or  processor; 

(iii)  Has  the  authority  in  the  ordinar\' 
course  of  business  to  limit  the  actions  of 
or  to  replace  the  chief  executive  officer, 
a  majority  of  the  board  of  directors,  any 
general  partner  or  any  person  serving  in 
a  management  capacity  of  an  entity  that 
holds  10  percent  or  greater  interest  in  a 
fishing  vessel  or  processor.  Standard 
rights  of  minority  shareholders  to 
restrict  the  actions  of  the  entity  are  not 
included  in  this  definition  of  control 
provided  they  are  unrelated  to  day-to- 
day business  activities.  These  rights 
include  provisions  to  require  the 
consent  of  the  minority  shareholder  to 
sell  all  or  substantially  all  the  assets,  to 
enter  into  a  different  business,  to 
contract  with  the  major  investors  or 
their  affiliates  or  to  guarantee  the 
obligations  of  majority  investors  or  their 
affiliates; 

(iv)  Has  the  authority  to  direct  the 
transfer,  operation  or  manning  of  a 
fishing  vessel  or  processor.  The 
authority  to  "direct  the  transfer, 
operation,  or  manning"  of  a  vessel  or 
processor  does  not  include  the  right  to 
simply  participate  in  such  activities; 

(v)  Has  the  authority  to  control  the 
management  of  or  to  be  a  controlling 
factor  in  the  entity  that  holds  10  percent 
or  greater  interest  in  a  fishing  vessel  or 
processor; 


\i    xtisnrhs  ail  tfir  ,"ns!c  and  normal 
(lusuifsv  ri-^k-.   is-viK  i,i!>'d  w  :'h 
ownership  imi    iperation  of  a  fishing 
vessel  or  (n  ■<  t^sor; 

(vii)  Ha    '-hr  nsponsibility  to  procure 
insurance  on  the  fishing  vessel  or 
processor,  or  assumes  any  liability  in 
excess  of  insurance  coverage; 

(viii)  Has  the  authority  to  control  a 
fishery  cooperative  through  10-percent 
or  greater  ownership  or  control  over  a 
majority  of  the  vessels  in  the 
cooperative,  has  the  authority  to 
appoint,  remove,  or  limit  the  actions  of 
or  replace  the  chief  executive  officer  of 
the  cooperative,  or  has  the  authority  to 
appoint,  remove,  or  limit  the  actions  of 
a  majority  of  the  board  of  directors  of 
the  cooperative.  In  such  instance,  all 
members  of  the  cooperative  are 
considered  affiliates  of  the  individual, 
corporation,  or  other  business  concern 
that  exerts  control  over  the  cooperative; 
and 

(ix)  Has  the  ability  through  any  other 
means  whatsoever  to  control  the  entity 
that  holds  10  percent  or  greater  interest 
in  a  fishing  vessel  or  processor. 
***** 

Appointed  agent  for  service  of  process 
means  an  agent  appointed  by  the 
members  of  a  fishery  cooperative  to 
serve  on  behalf  of  the  cooperative.  The 
appointed  agent  for  service  of  process 
may  be  the  owner  of  a  vessel  listed  as 
a  member  of  the  cooperative  or  a 
registered  agent. 
*         •         *         •         • 

Designated  cooperative  representative 
means  an  individual  who  is  designated 
by  the  members  of  a  fishery  cooperative 
to  fulfill  requirements  on  behalf  of  the 
cooperative  including,  but  not  limited 
to.  the  signing  of  cooperative  fishing 
permit  applications;  submitting  catcher 
vessel  pollock  cooperative  catch  reports, 
and  submitting  annual  cooperative 
fishing  reports. 

Designated  primary  processor  means 
an  AFA  inshore  processor  that  is 
designated  by  an  inshore  pollock 
cooperative  as  the  AFA  inshore 
processor  to  which  the  cooperative  will 
deliver  at  least  90  percent  of  its  BSAI 
pollock  allocation  during  the  year  in 
which  the  AFA  inshore  cooperative 
fishing  permit  is  in  effect. 
***** 

Directed  fishing  means: 

***** 

(4)  With  respect  to  the  harvest  of 
groundfish  by  AFA  catcher/processors 
and  AFA  catcher  vessels,  any  fishing 
activity  that  results  in  the  retention  of 
an  amount  of  a  species  or  species  group 
on  board  a  vessel  that  is  greater  than  the 
maximum  retainable  percentage  for  that 
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species  or  species  group  as  ralrulated 
under  §679.20. 

***** 

Fishery  cooperative  or  cooperative 
means  any  entity  cooperatively 
managing  directed  fishing  for  BSAI 
pollock  and  formed  under  section  1  of 
the  Fisherman's  Collective  Marketing 
Act  of  1934  (15  U.S.C.  521).  In  and  of 
itself,  a  cooperative  is  not  an  AFA  entity 
subject  to  excessive  harvest  share 
limitations,  unless  a  single  person. 
corporation  or  other  business  entity 
controls  the  cooperative  and  the 
cooperative  has  the  power  to  control  the 
fishing  activity  of  its  member  vessels, 
***** 

Inshore  component  in  the  GOA  means 
the  following  three  categories  of  the  U.S. 
groundfish  fishery  that  process 
groundfish  harvested  in  the  GOA: 

(1)  Shoreside  processors 

(2)  Vessels  less  than  125  ft  (38.1  m) 
LOA  that  hold  an  inshore  processing 
endorsement  on  their  Federal  fisheries 
permit,  and  that  process  no  more  than 
126  mt  per  week  in  round-weight 
equivalents  of  an  aggregate  amount  of 
pollock  and  GOA  Pacific  cod. 

(3)  Stationary  floating  processors  that 
hold  an  inshore  processing  endorsement 
on  their  Federal  processor  permit,  and 
that  process  pollock  and/or  Pacific  cod 
harvested  in  a  directed  fishery  for  those 
species  at  a  single  geographic  location 
in  Alaska  state  waters  during  a  fishing 

year. 

***** 

Listed  AFA  catcher/ processor  means 
an  AFA  catcher/processor  permitted  to 
harvest  BSAI  pollock  under 
§679.4(l)(2)(i). 

***** 

Official  AFA  record  means  the 
information  prepared  by  the  Regional 
Administrator  about  vessels  and 
processors  that  were  used  to  participate 
in  the  BSAI  pollock  fisheries  during  the 
qualifying  periods  specified  in 
§679.4(1).  Information  in  the  official 
AFA  record  includes  vessel  ownership 
information,  documented  harvests  made 
fi-om  vessels  during  AFA  qualifying 
periods,  vessel  characteristics,  and 
documented  amounts  of  pollock 
processed  by  pollock  processors  during 
AFA  qualifying  periods  The  official 
AFA  record  is  presumed  to  be  correct 
for  the  purpose  of  determining 
eligibility  for  AFA  permits.  An 
applicant  for  an  AFA  permit  will  have 
the  burden  of  proving  correct  any 
information  submitted  in  an  application 
that  is  inconsistent  with  the  official 
record. 
***** 

Offshore  component  in  the  GOA 
means  all  vessels  not  included  in  the 


definition  of  "inshore  component  in  the 
GO.'\  that  process  groundfish  harvested 
in  the  GOA. 

***** 

Restricted  AFA  inshore  processor 
mean.s  an  .^F.A  inshore  processor 
permitted  to  harvest  pollock  under 
§679.4(l)(5)(i)(B]. 

***** 

Stationary  floating  processor  means  a 
vessel  of  the  United  States  operating  as 
a  processor  in  Alaska  State  waters  that 
remains  anchored  or  otherwise  remains 
stationary  in  a  single  geographic 
location  while  receiving  or  processing 
groundfish  harvested  in  the  GOA  or 
BSAI. 
***** 

Unlisted  AFA  catcher/processor 
means  an  AFA  catcher/processor 
permitted  to  harvest  BSAI  pollock  under 
§679.4(l)(2)(ii). 

Unrestricted  AFA  inshore  processor 
means  an  AFA  inshore  processor 
permitted  to  harvest  pollock  under 
§679.4(l)(5)(i)(A). 
***** 

4.  In  §679.4,  paragraph  (a)(l)(iii)  is 
revised  and  paragraphs  (k)(10)  and 
paragraph  (1)  are  added  to  read  as 
follows: 


§679.4     Permits 

*                   *                   * 

*         * 

(a)  •  •  * 

(1)  *  *  * 

Permit  is 

effective 

If  program  per- 

from 
issue 

For  more  infor- 

mit or  card  type 

date 

mation  see 

is. 

through 

the  end 

of: 

•               • 

• 

• 

(iii)  AFA 

• 

(A)  Catcher' 

Indefinite 

Paragiaph  (1)  of 

processor 

this  section 

(B)  Catcher 

Indefinite 

Paragraph  (1)  of 

vessel 

this  section 

(C)Mothership 

Indefinite 

Paragraph  (1)  of 
ihis  section 

(D)  Inshore 

Indefinite 

Paragraph  (1)  of 

processor 

this  section 

(E)  Inshore  co- 

Calendar 

Paragraph  (1)  of 

operative 

year. 

this  section 

(F)  Replace- 

Indefinite 

Paragraph  (1)  of 

ment  vessel 

this  section 

(k)  *  *  * 

(10)  Restrictions  on  licenses  earned 
on  AFA  catcher  vessels  and  listed  AFA 
catcher/processors.  No  person  may  use 
an  LLP  license  that  was  derived  in 
whole  or  in  part  from  the  qualifying 
fishing  history-  of  an  AFA  catcher  vessel 


or  a  listed  AFA  catcher/processor  to  fish 
for  groundfish  or  crab  on  a  non-AFA 
catcher  vessel  or  non-AFA  catcher/ 
processor.  NMFS  will  identify  all  such 
licenses  affected  by  this  restriction  and 
inform  the  holders  of  such  licenses  of 
this  restriction  through  a  restriction 
printed  on  the  face  of  the  license. 

(1)  AFA  permits — (1)  General — (i) 
Applicability.  In  addition  to  any  other 
permit  and  licensing  requirements  set 
out  in  this  part,  any  vessel  used  to 
engage  in  directed  fishing  for  a  non- 
CDQ  allocation  of  pollock  in  the  BSAI 
and  any  shoreside  processor,  stationary 
floating  processor,  or  mothership  that 
receives  pollock  har\'ested  in  a  non- 
CDQ  directed  pollock  fishery  in  the 
BSAI  must  have  a  valid  AFA  permit 
onboard  the  vessel  or  at  the  facility 
location  at  all  times  while  non-CDQ 
pollock  is  being  harvested  or  processed 
In  addition,  the  owner  of  any  vessel  that 
is  a  member  of  a  pollock  cooperative  in 
the  BSAI  must  also  have  a  valid  AFA 
permit  for  every  vessel  that  is  a  member 
of  the  cooperative,  regardless  of  whether 
or  not  the  vessel  actually  engages  in 
directed  fishing  for  pollock  in  the  BSAI. 
Finally,  an  AFA  permit  does  not  exempt 
a  vessel  operator,  vessel,  or  processor 
fi-om  any  other  applicable  permit  or 
licensing  requirement  required  under 
this  part  or  in  other  state  or  Federal 
regulations. 

(ii)  Duration — (A)  Expiration  of 
interim  AFA  permits.  All  interim  AFA 
vessel  and  processor  permits  issued 
prior  to  January  1,  2002,  will  expire  en 
December  31,  2002,  unless  extended  or 
re-issued  by  NMFS. 

(B)  Duration  affinal  AFA  permits. 
Except  as  provided  in  paragraphs 
(l)(5)(v)(B)(3)  and  (l)(6)(iii)  of  this 
section,  AFA  vessel  and  processor 
permits  issued  under  this  paragraph  (1) 
will  have  no  expiration  date,  and  are 
valid  indefinitely  unless  suspended  or 
revoked. 

(iii)  Application  for  permit.  NMFS 
will  issue  AFA  vessel  and  processor 
permits  to  the  current  owner(s)  of  a 
qualifying  vessel  or  processor  if  the 
owner(s)  submits  to  the  Regional 
Administrator  a  completed  AFA  permit 
application  that  is  subsequently 
approved. 

(iv)  Amended  permits.  AFA  vessel 
and  processor  permits  may  not  be  used 
on  or  transferred  to  any  vessel  or 
processor  that  is  not  listed  on  the 
permit.  However,  AFA  permits  may  be 
amended  to  reflect  any  change  in  the 
ownership  of  the  vessel  or  processor.  An 
application  to  amend  an  AFA  permit 
must  include  the  following: 

(A)  The  original  AFA  permit  to  be 
amended,  and 
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\  completed  AKA  permit 
dppiit  ation  signed  by  the  new  ves.sel  or 
processor  owner. 

(2)  AFA  catcher/pri)cessor  permits--(i) 
Listed  AFA  catcher/ pro<:essors.  NMFS 
will  issue  to  an  owner  of  a  catcher/ 
processor  a  listed  AFA  catcher/ 
processor  permit  if  the  catcher/ 
processor  is  one  of  the  following  (as 
listed  in  AFA  paragraphs  208(e)(l} 
through  (20)}: 

(A)  AMERICAN  DYNASTY  (USCG 
documentation  number  951307); 

(B)  KATIE  ANN  (USCG 
documentation  number  518441); 

(C)  AMERICAN  TRIUMPH  (USCG 
documentatiiin  number  646737); 

(D)  NORTHERN  EAGLE  (USCG 
documentation  number  506694); 

(E)  NORTHERN  HAWK  (USCG 
documentation  number  643771); 

(F)  NORTHERN  lAEGER  (USCG 
documentation  number  521069); 

(G)  OCEAN  ROVER  (USCG 
documentation  number  552100); 

(H)  ALASKA  OCEAN  (USCG 
documentation  number  637856); 

(I)  ENDURANCE  (USCG 
do<:umontation  number  592206); 

(I)  AMERICAN  ENTERPRISE  (USCG 
documentation  number  594803); 

(K)  ISLAND  ENTERPRISE  (USCG 
documentation  number  610290); 

(L)  K(3DIAK  ENTERPRISE  (USCG 
documentation  number  579450); 

(M)  SEATTLE  ENTERPRISE  (USCG 
documentation  number  904767); 

(N)  US  ENTERPRISE  (USCG 
documentation  number  921112); 

(Q)  ARCTIC  STORM  (USCG 
documentation  number  903511); 

(P)  ARCTIC  FIORD  (USCG 
documentation  number  940866); 

(Q)  NORTHERN  GLACIER  (USCG 
documentation  number  663457); 

(R)  PACIFIC  GLACIER  (USCG 
documentation  number  933627); 

(S)  HIGHI^ND  LIGHT  (USCG 
documentation  number  577044); 

(T)  STARBOUND  (USCG 
documentation  number  944658). 

(ii)  Unlisted  AFA  catcher/processors. 
NMFS  will  issue  to  an  owner  of  a 
catcher/processor  an  unlisted  AFA 
catcher/processor  permit  if  the  catcher/ 
processor  is  not  listed  in  §679.4(l)(2)(i) 
and  is  determined  by  the  Regional 
Administrator  to  have  harvested  more 
than  2.000  mt  of  pollock  in  the  1997 
BSAI  directed  pollock  fishery. 

(iii)  Application  for  AFA  catcher/ 
processor  permit.  A  completed 
application  for  an  AFA  catcher/ 
processor  permit  must  contain: 

(A)  Vessel  information.  The  vessel 
name,  ADF&G  registration  number, 
USCG  documentation  number,  vessel 
telephone  number  (if  any),  gross  tons, 
shaft  horsepower,  and  registered  length 
(in  feet); 


(B)  iJwnership  infomiutiun.  The 
managing  owner  name(s),  tax  ID 
number{s).  signature(s).  business 
mailing  address(es),  business  telephone 
number(s).  business  fax  number(s), 
business  e-mail  address(es),  and 
managing  company  (if  any); 

(3)  AFA  catcher  vessel  permits.  NMFS 
will  issue  to  an  owner  of  a  catcher 
vessel  an  AFA  catcher  vessel  permit 
containing  sector  endorsements  and 
sideboard  restrictions  upon  receipt  and 
approval  of  a  completed  application  for 
an  AFA  catcher  vessel  permit. 

(i)  Qualifying  criteria — (A)  Catcher 
vessels  delivering  to  catcher/processors. 
NMFS  will  endorse  an  AFA  catcher 
vessel  permit  to  authorize  directed 
fishing  for  pollock  for  delivery  to  a 
catcher/ processor  if  the  catcher  vessel: 

(1)  Is  one  of  the  following  (as  listed  in 
paragraphs  208(b)(1)  through  (7)  of  the 
AFA): 

AMERICAN  CHALLENGER  (USCG 
documentation  number  633219); 

FORUM  STAR  (USCG  documentation 
number  925863); 

MUIR  MILACH  (USCG 
documentation  number  611524); 

NEAHKAHNIE  (USCG  documentation 
number  599534); 

0C:EAN  HARVESTER  (USCG 
documentation  number  549892); 

SEA  STORM  (USCG  documentation 
number  628959); 

TRACY  ANNE  (USCG  documentation 
number  904859);  or 

(2)  Is  not  listed  in  §679.4(l)(3)(i)(A)(I) 
and  is  determined  by  the  Regional 
Administrator  to  have  delivered  at  least 
250  mt  and  at  least  75  percent  of  the 
pollock  it  harvested  in  the  directed 
BSAI  pollock  fishery  in  1997  to  catcher/ 
processors  for  processing  by  the  offshore 
component. 

(B)  Catcher  vessels  delivering  to  AFA 
motherships.  NMFS  will  endorse  an 
AFA  catcher  vessel  permit  to  authorize 
directed  fishing  for  pollock  for  delivery 
to  an  AFA  mothership  if  the  catcher 
vessel: 

(1)  Is  one  of  the  following  (as  listed  in 
paragraphs  208(c)(1)  through  (20)  and  in 
subsection  211(e)  of  the  AFA): 

(i)  ALEUTIAN  CHALLENGER  (USCG 
documentation  number  603820); 

(ii)  ALYESKA  (USCG  documentation 
number  560237): 

(iii)  AMBER  DAWN  (USCG 
documentation  number  529425); 

(iv)  AMERICAN  BEAUTY  (USCG 
documentation  number  613847); 

(v)  CAUFORNIA  HORIZON  (USCG 
documentatiomi umber  590758J; 

(vi)  MAR-GUN  (USCG  documentation 
number  525608); 

(vii)  MARGARET  LYN  (USCG 
documentation  number  615563); 

(viii)  MARK  I  (USCG  documentation 
number  509552); 


(ix)  MISTY  DAWN  (USCG 
documentation  number  926647); 

(x)  NORDIC  FURY  (USCG 
documentation  number  542651); 

(xi)  OCEAN  LEADER  (USCG 
documentation  number  561518); 

(xii)  OCEANIC  (USCG  documentation 
number  602279); 

(xiii)  PACIFIC  ALLIANCE  (USCG 
documentation  number  612084); 

(xiv)  PACIFIC  CHALLENGER  (USCG 
documentation  number  518937); 

(xv)  PACIFIC  FURY  (USCG 
documentation  number  561934); 

(xvi)  PAPADO  II  (USCG 
documentation  number  536161): 

(xvii)  TRAVELER  (USCG 
documentation  number  929356); 

(xviii)  VESTERAALEN  (USCG 
documentation  number  611642); 

(xix)  WESTERN  DAWN  (USCG 
documentation  number  524423); 

(xx)  LISA  MARIE  (USCG 
documentation  number  1038717);  or 

[2]  Is  not  listed  in  §679.4(l)(3)(i)(B)(i) 
and  is  determined  by  the  Regional 
Administrator  to  have  delivered  at  least 
250  mt  of  pollock  for  processing  by 
motherships  in  the  offshore  component 
of  the  BSAI  directed  pollock  fishery  in 
anv  one  of  the  years  1996  or  1997.  or 
between  January  1.  1998,  and  September 
1.  1998.  and  is  not  eligible  for  an 
endorsement  to  deliver  pollock  to 
catcher/ processors  under 
§679.4{l)(3)(i)(A). 

(C)  Catcher  vessels  delivering  to  AFA 
inshore  processors.  NMFS  will  endorse 
an  AFA  catcher  vessel  permit  to 
authorize  directed  fishing  for  pollock  for 
delivery  to  an  AFA  inshore  processor  if 
the  catcher  vessel  is: 

( 1 )  One  of  the  following  vessels 
authorized  by  statute  to  engage  in 
directed  fishing  for  inshore  sector 
pollock: 

HAZEL  LORRAINE  (USCG 
documentation  number  59221 1), 

LISA  MARIE  (USCG  documentation 
number  1038717). 

PROVIDIAN  (USCG  documentation 
number  1062183);  or 

(2)  Is  not  listed  in  §679.4(l)(3)(i)(A), 
and: 

(/)  Is  determined  by  the  Regional 
Administrator  to  have  delivered  at  least 
250  mt  of  pollock  harvested  in  the 
directed  BSAI  pollock  fishery  for 
processing  by  the  inshore  component  in 
any  one  of  the  years  1996  or  1997,  or 
between  January  1,  1998.  and  September 
1.  1998;  or 

(ii)  Is  less  than  60  ft  (18.1  meters)  LOA 
and  is  determined  by  the  Regional 
Administrator  to  have  delivered  at  least 
40  mt  of  pollock  harvested  in  the 
directed  BSAI  pollock  fishery  for 
processing  by  the  inshore  component  in 
any  one  of  the  years  1996  or  1997.  or 
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between  January  1,  1998.  and  September 
1.  1998. 

(ii)  Application  for  AFA  catcher 
vessel  permit.  A  completed  application 
for  an  AFA  catcher  vessel  permit  must 
contain: 

(A)  Vessel  information.  The  vessel 
name.  ADF&c;  n^gistration  number, 
USCG  documentation  number,  vessel 
telephone  number  (if  any),  gross  tons. 
shaft  horsepower,  and  registered  length 
(in  feet); 

(B)  Ownership  information.  The 
managing  owner  name(s),  tax  ID 
number(s).  signature(s).  business 
mailing  address(es),  business  telephone 
number(s),  business  fax  number(s}, 
business  e-mail  address{es),  and 
managing  company  (if  any); 

(C)  Vessel  AFA  qualification 
information.  The  AFA  catcher  vessel 
permit  sector  endorsement(s)  requested. 

(D)  Vessel  crab  activity  information 
required  for  crab  sideboard 
endorsements.  The  owner  of  an  AFA 
catcher  vessel  wishing  to  participate  in 
any  BSAI  king  or  Tanner  crab  fishery 
must  apply  for  a  crab  sideboard 
endorsement  authorizing  the  catcher 
vessel  to  retain  that  crab  species.  An 
AFA  catcher  vessel  permit  may  be 
endorsed  for  a  crab  species  if  the  owner 
requests  a  crab  sideboard  endorsement 
and  if  the  Regional  Administrator 
verifies  the  legal  landing(s)  according  to 
the  following  criteria: 

[1]  Bristol  Bav  Red  King  Crab 
(BBRKCj.  A  legal  landing  of  any  BSAI 
king  or  Tanner  crab  species  in  1996. 
1997,  or  on  or  before  February  7,  1998. 
A  BBRKC  sideboard  endorsement  also 
authorizes  a  vessel  to  retain  Bairdi 
Tanner  crab  harvested  during  the 
duration  of  a  BBRKC  opening  if  the 
vessel  is  otherwise  authorized  to  retain 
Bairdi  Tanner  crab  while  fishing  for 
BBRKC  under  state  and  Federal 
regulations. 

(2)  St.  Matthew  Island  blue  king  crab. 
A  legal  landing  of  St.  Matthew  Island 
blue  king  crab  in  that  fishery  in  1995. 
1996.  or  1997. 

(3)  Fribilof  Island  red  and  blue  king 
crab.  A  legal  landing  of  Pribilof  Island 
blue  or  red  king  crab  in  that  fishery  in 
1995,  1996,  or  1997. 

(4)  Aleutian  Islands  (Adak)  brown 
king  crab.  A  legal  landing  of  Aleutian 
Islands  brown  king  crab  in  each  of  the 
1997/1998  and  1998/1999  fishing 
seasons. 

(5)  Aleutian  Islands  (Adak)  red  king 
crab.  A  legal  landing  of  Aleutian  Islands 
red  king  crab  in  each  of  the  1995/1996 
and  1998/1999  fishing  seasons. 

(6)  Opilio  Tanner  crab.  A  legal 
landing  of  Chionoecetes  (C.)  opilio 
Tanner  crab  in  each  of  4  or  more  years 
from  1988  to  1997. 


( 7)  Bairdi  Tanner  crab.  A  legal 
landing  of  C.  bairdi  Tanner  crab  in  1995 
or  1996. 

[8]  Exemption  to  crab  harvesting 
sideboards.  An  AFA  catcher  vessel 
permit  may  be  endorsed  with  an 
exemption  from  all  crab  harvesting 
sideboards  if  the  owner  requests  such 
exemption  and  provides  supporting 
documentation  that  the  catcher  vessel 
made  a  legal  landing  of  crab  in  every 
BBRKC.  Opilio  Tanner  crab,  and  Bairdi 
Tanner  crab  fishery  opening  from  1991 
to  1997  and  if  the  Regional 
Administrator  verifies  the  legal 
landings. 

(E)  Vessel  exemptions  from  AFA 
catcher  vessel  groundfish  sideboard 
directed  fishing  closures.  An  AFA 
catcher  vessel  permit  may  contain 
exemptions  from  certain  groundfish 
sideboard  directed  fishing  closures.  If  a 
vessel  owner  is  requesting  such  an 
exemption,  the  application  must 
provide  supporting  documentation  that 
the  catcher  vessel  qualifies  for  the 
exemption  based  on  the  following 
criteria.  The  Regional  Administrator 
will  review  the  vessel's  catch  history 
according  to  the  following  criteria: 

(J)  BSAI  Pacific  cod.  For  a  catcher 
vessel  to  qualify'  for  an  exemption  from 
AFA  catcher  vessel  sideboards  in  the 
BSAI  Pacific  cod  fishery,  the  catcher 
vessel  must:  Be  less  than  125  ft  (38.1  m) 
LOA.  have  landed  a  combined  total  of 
less  than  5.100  mt  of  BSAI  pollock  in 
the  BSAI  directed  pollock  fishery  from 
1995  through  1997,  and  have  made  30 
or  more  legal  landings  of  Pacific  cod  in 
the  BSAI  directed  fishery  for  Pacific  cod 
from  1995  through  1997^ 

(2)  GOA  groundfish  species.  For  a 
catcher  vessel  to  qualify  for  an 
exemption  from  AFA  catcher  vessel 
sideboards  in  the  GOA  groundfish 
fisheries,  the  catcher  vessel  must:  Be 
less  than  125  ft  (38.1  m)  LOA.  have 
landed  a  combined  total  of  less  than 
5,100  mt  of  BSAI  pollock  in  the  BSAI 
directed  pollock  fishery-  from  1995 
through  1997,  and  made  40  or  more 
legal  landings  of  GOA  groundfish  in  a 
directed  fishery  for  GOA  groundfish 
from  1995  through  1997. 

(4)  AFA  mothership  permits.  NMFS 
will  issue  to  an  owner  of  a  mothership 
an  AFA  mothership  permit  if  the 
mothership  is  one  of  the  following  (as 
listed  in  paragraphs  208(d)(1)  through 
(3)  of  the  AFA): 

EXCELLENCE  (USCG  documentation 
number  967502); 

GOLDEN  ALASKA  (USCG 
documentation  number  651041);  and 

OCEAN  PHOENIX  (USCG 
documentation  number  296779). 

(i)  Cooperative  processing 
endorsement.  The  owner  of  an  AFA 


mothership  who  wishes  to  process 
pollock  harvested  by  a  fishery 
cooperative  formed  under  §679.61  must 
apply  for  and  receive  a  cooperative 
processing  endorsement  on  the  vessel  s 
AFA  mothership  permit. 

(ii)  Application  for  AFA  mothership 
permit.  A  completed  application  for  an 
AFA  mothership  permit  must  contain: 

(A)  Type  of  permit  requested.  Type  of 
processor  and  whether  requesting  an 
AFA  cooperative  endorsement. 

(B)  Vessel  information.  The 
mothership  name,  ADF&G  processor 
code,  USCG  documentation  number. 
Federal  fisheries  permit  number,  gross 
tons,  shaft  horsepower,  and  registered 
length  (in  feet). 

(C)  Ownership  information.  The 
managing  owner  name(s),  tax  ID 
number(s),  signature(s).  business 
mailing  address(es),  business  telephone 
number(s).  business  fax  numbers), 
business  e-mail  address(es).  and 
managing  company  (if  any); 

(D)  AFA  crab  facility  ownership 
information.  If  the  applicant  is  applying 
for  a  cooperative  pollock  processing 
endorsement,  the  AFA  mothership 
application  must  list  the  name,  type  of 
facility,  ADF&G  processor  code,  and 
percentage  of  ownership  or  control  of 
each  AFA  crab  facility  that  is  affiliated 
with  the  AFA  entity  that  owns  or 
controls  the  AFA  mothership: 

(E)  Data  confidentiality  waiver.  If  the 
applicant  is  applying  for  a  cooperative 
pollock  processing  endorsement,  the 
AFA  mothership  application  must 
contain  a  valid  signed  data 
confidentiality  waiver  for  each  crab 
processing  facility  listed  on  the  permit 
application  that  authorizes  public 
release  of  the  1995-1998  total 
processing  history  of  each  BSAI  king 
and  Tanner  crab  species. 

(5)  AFA  inshore  processor  permits. 
NMFS  will  issue  to  an  owner  of  a 
shoreside  processor  or  stationary 
floating  processor  an  AFA  inshore 
processor  permit  upon  receipt  and . 
approval  of  a  completed  application. 

Ci)  Qualifying  criteria — (A) 
Unrestricted  processors.  NMFS  will 
issue  an  unrestricted  AFA  inshore 
processor  permit  to  a  shoreside 
processor  or  stationary  floating 
processor  if  the  Regional  Administrator 
determines  that  the  processor  facility 
processed  annually  more  than  2,000  mt 
round-weight  of  pollock  harvested  in 
the  inshore  component  of  the  directed 
BSAI  pollock  fishery  during  each  of 
1996  and  1997. 

(B)  Restricted  processors.  NMFS  will 
issue  a  restricted  AFA  inshore  processor 
permit  to  a  shoreside  processor  or 
stationary'  floating  processor  if  the 
Regional  Administrator  determines  that 
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the  lacility  prucessea  puiiock  harvested 
in  the  inshore  component  of  the 
directed  BSAI  pollock  fishery  during 
1996  or  1997,  but  did  not  process 
annually  more  than  2.000  mt  round- 
weight  of  BSAI  pollock  during  each  of 
1996  and  1997. 

(ii)  Cooperative  processing 
endorsement.  The  owner  of  an  AFA 
inshore  processor  who  wishes  to 
process  pollock  harvested  by  a  fishery 
cooperative  formed  under  §  679.62  must 
apply  for  and  receive  a  cooperative 
processing  endorsement  on  the  AFA 
inshore  processor  permit. 

(iii)  Single  geogmphic  location 
requirement.  An  AFA  inshore  processor 
permit  authorizes  the  processing  of 
pollock  harvested  in  the  BSAI  directed 
pollock  fishery  only  in  a  single 
geographic  location  during  a  fishing 
year.  For  the  purpose  of  this  paragraph, 
single  geographic  location  means: 

(A)  Shoreside  processors.  The 
physical  location  at  which  the  land- 
based  shoreside  processor  first 
processed  BSAI  pollock  harvested  in  the 
BSAI  directed  pollock  fishery  during  a 
fishing  year; 

(B)  Stationary  floating  processors.  A 
location  within  Alaska  state  waters  that 
is  within  5  nm  of  the  position  in  which 
the  stationary  floating  processor  first 
processed  BSAI  pollock  harvested  in  the 
BSAI  directed  pollock  fishery  during  a 
fishing  year. 

(iv)  Application  for  permit.  A 
completed  application  for  an  AFA 
inshore  processor  permit  must  contain: 

(A)  Type  of  permit  requested.  Type  of 
processor,  whether  requesting  an  AFA 
cooperative  endorsement,  and  amount 
of  BSAI  pollock  processed  in  1996  and 
1997; 

(B)  Stationary  floating  processor 
information.  The  vessel  name,  ADF&G 
processor  code,  USCG  documentation 
number.  Federal  processor  permit 
number,  gross  tons,  shaft  horsepower, 
registered  length  (in  feet),  and  business 
telephone  number,  business  FAX 
number,  and  business  e-mail  address 
used  on  board  the  vessel. 

(C)  Shoreside  processor  information. 
The  processor  name,  Federal  processor 
permit  number,  ADF&G  processor  code, 
business  street  address;  business 
telephone  and  FAX  numbers,  and 
business  e-mail  address. 

(D)  Ownership  information.  The 
managing  owner  name(s).  tax  ID 
number(s).  signature(s).  business 
mailing  address(es),  business  telephone 
number(s),  business  fax  number(s), 
business  e-mail  address(es),  and 
managing  company  (if  any); 

(E)  AFA  crab  facility  ownership 
information.  If  the  applicant  is  applying 
for  a  cooperative  pollock  processing 


endorsement,  the  AFA  inshore 
processor  application  must  list  the 
name,  type  of  facility,  ADF&G  processor 
code,  and  list  the  percentage  of 
ownership  or  control  and  describe  the 
nature  of  the  interest  in  each  AFA  crab 
facility  that  is  affiliated  with  the  AFA 
entity  that  owns  or  controls  the  AFA 
inshore  processor; 

(F)  Data  confidentiality  waiver.  If  the 
applicant  is  applying  for  a  cooperative 
pollock  processing  endorsement,  the 
AFA  mothership  application  must 
contain  a  valid  signed  data 
confidentiality  waiver  for  each  crab 
processing  facility  listed  on  the  permit 
application  that  authorizes  public 
release  of  the  1995-1998  total 
processing  history  of  each  BSAI  king 
and  Tanner  crab  species  by  that  facility. 

(v)  Authorization  of  new  AFA  inshore 
processors.  If  the  Council  recommends 
and  NMFS  approves  a  combined  BSAI 
pollock  TAG  that  exceeds  1,274,900  mt 
for  any  fishing  year,  or  in  the  event  of 
the  actual  total  loss  or  constructive  loss 
of  an  existing  AFA  inshore  processor, 
the  Gouncil  may  recommend  that  an 
additional  inshore  processor  (or 
processors)  be  issued  AFA  inshore 
processing  permits. 

(A)  Timing  of  Council  action.  At  any 
time  prior  to  or  during  a  fishing  year  in 
which  the  combined  BSAI  pollock  TAG 
exceeds  1,274,900  mt,  or  at  any  time 
after  the  actual  total  loss  or  constructive 
total  loss  of  an  existing  AFA  inshore 
processor,  the  Council  may,  after 
opportunity  for  public  comment, 
recommend  that  an  additional  inshore 
processor  (or  processors)  be  issued  AFA 
inshore  processor  permits. 

(B)  Required  elements  in  Council 
recommendation.  Any  recommendation 
from  the  Council  to  add  an  additional 
inshore  processor  (or  processors)  must 
include  the  following  information: 

[1]  Identification  of  inshore 
processor! s I.  The  Council 
recommendation  must  identify  by  name 
the  inshore  processor(s)  to  which  AFA 
inshore  processor  permits  would  be 
issued; 

(2)  Type  of  AFA  inshore  processor 
permiUs).  The  Council  recommendation 
must  specify  whether  the  identified 
inshore  processor(s)  should  be  issued  a 
restricted  or  unrestricted  AFA  inshore 
processor  permit. 

(3)  Duration  of  permit.  The  Council 
recommendation  must  specify  the 
recommended  duration  of  the  permit. 
Permit  duration  may  be  for  any  duration 
from  a  single  fishing  season  to  the 
duration  of  section  208  of  the  AFA. 
Alternatively,  the  Gouncil  may 
recommend  that  the  permit  be  valid  as 
long  as  the  conditions  that  led  to  the 
permit  remain  in  effect.  For  example. 


the  Gouncil  could  recommend  that  a 
permit  issued  under  this  paragraph 
remain  valid  as  long  as  the  combined 
annual  BSAI  pollock  TAG  remains 
above  1,274,900  mt.  or  a  lost  AFA 
inshore  processor  is  not  reconstructed. 

(4)  Council  procedures.  The  Council 
may  establish  additional  procedures  for 
the  review  and  approval  of  requests  to 
authorize  additional  AFA  inshore 
processors.  However,  such  procedures 
must  be  consistent  with  the  Magnuson- 
Stevens  Act,  the  national  standards,  and 
other  applicable  law. 

(5)  Action  by  NMFS.  Upon  receipt  of 
a  recommendation  from  the  Gouncil  to 
authorize  additional  AFA  inshore 
processors,  NMFS  may  issue  an  AFA 
inshore  processor  permit  to  the 
identified  inshore  processor(s)  of  the 
type  and  duration  recommended  by  the 
Council,  provided  the  Gouncil  has  met 
the  requirements  identified  in 
paragraphs  (l)(5)(v)(B)(i)  through  (4)  of 
this  section,  and  the  owner(s)  of  the 
identified  inshore  processor  has 
submitted  a  completed  application  for 
an  AFA  inshore  processor  permit  that  is 
subsequently  approved. 

(6)  Inshore  cooperative  fishing 
permits — (i)  General.  NMFS  will  issue 
to  an  inshore  catcher  vessel  cooperative 
formed  pursuant  to  15  U.S.C.  521  for  the 
purpose  of  cooperatively  managing 
directed  fishing  for  pollock  for 
processing  by  an  AFA  inshore  processor 
an  AFA  inshore  cooperative  fishing 
permit  upon  receipt  and  approval  of  a 
completed  application. 

(ii)  Application  for  permit.  A 
completed  application  for  an  inshore 
cooperative  fishing  permit  must  contain 
the  following  information: 

(A)  Cooperative  contact  information. 
Name  of  cooperative;  name  of 
cooperative  representative;  and  business 
mailing  address,  business  telephone 
number,  business  fax  number,  and 
business  e-mail  address  of  the 
cooperative; 

(B)  Designated  cooperative  processor. 
The  name  and  physical  location  of  AFA 
Inshore  Processor  who  is  designated  in 
the  cooperative  contract  as  the  processor 
to  whom  the  cooperative  has  agreed  to 
deliver  at  least  90  percent  of  its  BSAI 
pollock  catch: 

(G)  Cooperative  contract  information. 
A  copy  of  the  cooperative  contract  and 
a  written  certification  that: 

(1)  The  contract  was  signed  by  the 
owners  of  at  least  80  percent  of  the 
qualified  catcher  vessels; 

(2)  The  cooperative  contract  requires 
that  the  cooperative  deliver  at  least  90 
percent  of  its  BSAI  pollock  catch  to  its 
designated  AFA  processor;  and 

(J)  Each  catcher  vessel  in  the 
cooperative  is  a  qualified  catcher  vessel 
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and  is  otherwise  eligible  to  fish  for 
groundfish  m  the  BSAI.  has  an  AFA 
catcher  vessel  permit  with  an  inshore 
endorsement,  and  has  no  permit 
s«mctions  or  other  type  of  sanctions 
against  it  that  would  pre\ent  it  from 
fishing  for  groundfish  in  the  BSAI; 

(D)  Qualified  catcher  vessels.  For  the 
purpose  of  this  paragraph,  a  catcher 
vessel  is  a  qualified  catcher  vessel  if  it 
meets  the  following  permit  and  landing 
requirements: 

[1]  Permit  requirements — (i)  AFA 
permit.  The  vessel  must  have  a  valid 
AFA  catcher  vessel  permit  with  an 
inshore  endorsement; 

{//)  LLP  permit.  The  vessel  must  be 
named  on  a  valid  LLP  permit 
authorizing  the  vessel  to  engage  in 
trawling  for  pollock  in  the  Bering  Sea 
subarea  and  in  the  Aleutian  Islands 
subarea  if  the  vessel's  Aleutian  Islands 
subarea  fishing  history  is  used  to 
generate  a  cooperative  allocation  for  the 
Aleutian  Islands  subarea;  and 

{Hi]  Permit  sanctions.  The  vessel  has 
no  permit  sanctions  that  otherwise  make 
it  ineligible  to  engage  in  fishing  for 
pollock  in  the  BSAI. 

{2)  Landing  requirements — (i)  Active 
vessels.  The  vessel  delivered  more 
pollock  harvested  in  the  BSAI  inshore 
directed  pollock  fisher\'  to  the  AFA 
inshore  processor  designated  under 
paragraph  (i)(6){ii){B)  of  this  section 
than  to  any  other  shoreside  processor  or 
stationary  floating  processor  during  the 
year  prior  to  the  year  in  which  the 
cooperative  fishing  permit  will  be  in 
effect;  or 

(ii)  Inactive  vessels.  The  vessel 
delivered  more  pollock  harvested  in  the 
BSAI  inshore  directed  pollock  fishery  to 
the  AFA  inshore  processor  designated 
under  paragraph  {l)(6)(ii)(B)  of  this 
section  than  to  any  other  shoreside 
processor  or  stationary  floating 
processor  during  the  last  year  in  which 
the  vessel  delivered  BSAI  pollock 
harvested  in  the  BSAI  directed  pollock 
fishery  to  an  AFA  inshore  processor. 

(E)  Business  review  letter.  A  copy  of 
a  letter  from  a  party  to  the  contract 
requesting  a  business  review  letter  on 
the  fishery  cooperative  from  the 
Department  of  Justice  and  of  any 
response  to  such  request; 

(F)  Vessel  information.  For  each 
cooperative  catcher  vessel  member: 
Vessel  name,  ADF&G  registration 
number,  USCG  documentation  number, 
AFA  permit  number;  and 

(G)  Certification  of  notary  and 
applicant.  Signature  and  printed  name 
of  cooperative  representative,  date  of 
signature,  and  notary  stamp  or  seal, 
signature  and  date  commission  expires 
of  a  notary  public. 


(iii)  Duration  of  cooperative  fishing 
permits.  Inshore  cooperative  fishing 
permits  are  valid  for  1  calendar  year, 

(iv)  Addition  or  subtraction  of  vessels. 
The  cooperative  representative  must 
submit  a  new  application  to  add  or 
subtract  a  catcher  vessel  to  or  from  an 
inshore  cooperative  fishing  permit  to 
the  Regional  Administrator  prior  to  the 
application  deadline.  Upon  approval  by 
the  Regional  Administrator.  NMFS  will 
issue  an  amended  cooperative  fishing 
permit. 

(v)  Application  deadline.  An  inshore 
cooperative  fishing  permit  application 
and  any  subsequent  contract 
amendments  that  add  or  subtract  vessels 
must  be  received  by  the  Regional 
Administrator  by  December  1  prior  to 
the  year  in  which  the  inshore 
cooperative  fishing  permit  will  be  in 
effect.  Inshore  cooperative  fishing 
permit  applications  or  amendments  to 
inshore  fishing  cooperative  permits 
received  after  December  1  will  not  be 
accepted  by  the  Regional  Administrator 
for  the  subsequent  fishing  year. 

(7)  Replacement  vessels,  (i)  In  the 
event  of  the  actual  total  loss  or 
constructive  total  loss  of  an  AFA  catcher 
vessel,  AFA  mothership,  or  AFA 
catcher/processor,  the  owner  of  such 
vessel  may  replace  such  vessel  with  a 
replacement  vessel.  The  replacement 
vessel  will  be  eligible  in  the  same 
manner  as  the  original  vessel  after 
submission  and  approval  of  an 
application  for  an  AFA  replacement 
vessel,  provided  that: 

(A)  Such  loss  was  caused  by  an  act  of 
God,  an  act  of  war,  a  collision,  an  act  or 
omission  of  a  party  other  than  the  ow  ner 
or  agent  of  the  vessel,  or  any  other  event 
not  caused  by  the  willful  misconduct  of 
the  owner  or  agent; 

(B)  The  replacement  vessel  was  built 
in  the  United  States  and.  if  ever  rebuilt, 
rebuilt  in  the  United  States; 

(C)  The  USCG  certificate  of 
documentation  with  fisher%' 
endorsement  for  the  replacement  vessel 
is  issued  within  36  months  of  the  end 
of  the  last  year  in  which  the  eligible 
vessel  harvested  or  processed  pollock  in 
the  directed  pollock  fishery; 

(D)  If  the  eligible  vessel  is  greater  than 
165  ft  (50.3  meters  (m))  in  registered 
length,  or  more  than  750  gross  registered 
tons,  or  has  engines  capable  of 
producing  moie  than  3,000  shaft 
horsepower,  the  replacement  vessel  is  of 
the  same  or  lesser  registered  length, 
gross  registered  tons,  and  shaft 
horsepower; 

(E)  If  the  eligible  vessel  is  less  than 
165  ft  (50.3  m)  in  registered  length, 
fewer  than  750  gross  registered  tons, 
and  has  engines  incapable  of  producing 
more  than  3,000  shaf^  horsepower,  the 


replacement  vessel  is  less  man  eacn  oi 
such  thresholds  and  does  not  exceed  by 
more  than  10  percent  the  registered 
length,  gross  registered  tons,  or  shaft 
horsepower  of  the  eligible  vessel:  and 

(F)  If  the  replacement  vessel  is  already 
an  AFA  catcher  vessel,  the  inshore 
cooperative  catch  history  of  both  vessels 
may  be  merged  in  the  replacement 
vessel  for  the  purpose  of  determining 
inshore  cooperative  allocations  except 
that  a  catcher  vessel  with  an 
endorsement  to  deliver  pollock  to  AFA 
catcher/processors  may  not  be 
simultaneously  endorsed  to  deliver 
pollock  to  AFA  motherships  or  AFA 
inshore  processors. 

(G)  Replacement  of  replacement 
vessels.  In  the  event  that  a  permitted 
replacement  vessel  is  lost  under  the 
circumstances  described  in  paragraph 
(l)(7)(i)(A)  of  this  section,  the 
replacement  vessel  may  be  replaced 
according  to  the  provisions  of  this 
paragraph  (1)(7).  However,  the 
maximum  length,  tonnage,  and 
horsepower  of  any  subsequent 
replacement  vessels  are  determined  by 
the  length,  tonnage,  and  horsepower  of 
the  originally  qualifying  AFA  vessel  and 
not  by  those  of  any  subsequent 
replacement  vessels. 

(ii)  Application  for  permit.  A 
completed  application  for  an  AFA 
permit  for  a  replacement  vessel  must 
contain: 

(A)  Identification  of  lost  AFA  eligible 
vessel. 

(J)  Name,  ADF&G  vessel  registration 
number.  USCG  documentation  number. 
AFA  permit  number,  gross  tons,  shaft 
horsepower,  and  registered  length  from 
USCG  documentation  of  the  vessel; 

(2)  Name(s),  tax  ID  number(s), 
business  mailing  address(es),  telephone 
number(s),  FAX  number(s).  and  e-mail 
address(es)  of  owner(s); 

(J)  The  last  year  in  which  the  vessel 
harvested  or  processed  pollock  in  a 
BSAI  directed  pollock  fishery';  and 

(4)  Description  of  how  the  vessel  was 
lost  or  destroyed.  Attach  a  USCG  Form 
2692  or  insurance  papers  to  verify  the 
claim. 

(B)  Identification  of  replacement 
vessel. 

(1)  Name,  ADF&G  vessel  registration 
number,  USCG  documentation  number, 
gross  tons,  shaft  horsepower,  registered 
length,  net  tons  from  USCG 
documentation,  length  overall  (in  feet), 
and  Federal  Fisheries  Permit  number  of 
the  vessel; 

(2)  Name(s),  tax  ID  number(s). 
business  mailing  address(es),  business 
telephone  number(s),  business  FAX 
number(s).  and  business  e-mail 
address(es)  of  the  owner(s); 


79728  ItHltT.il  K»-t;islfi    Vol.  67.  No.  250 /Monday,  December  30,  2002 /Rules  and  Rpgulatioi. 


(J)  YES  ur  NU  indu;atiun  ol  whether 
the  vessel  was  built  in  the  United  States; 

and 

(4)  YES  or  NO  indication  of  whether 
the  vessel  has  ever  been  rebuilt,  and  if 
so  whether  it  was  rebuilt  in  the  United 
States. 

(C)  Certification  of  applicant  and 
notary.  Signature(s)  and  printed  name(s) 
of  owner(s)  and  date  of  signature; 
signature,  notary  stamp  or  seal  of  notary 
public,  and  date  notary  commission 
expires. 

(8)  Application  evaluations  and 
appeals — (i)  Initial  evaluation.  The 
Regional  Administrator  will  evaluate  an 
application  for  an  AFA  fishing  or 
processing  permit  submitted  in 
accordance  with  paragraph  (1)  of  this 
section  and  compare  all  claims  in  the 
application  with  the  information  in  the 
official  AFA  record.  Claims  in  the 
application  that  are  consistent  with 
information  in  the  official  AFA  record 
will  be  accepted  by  the  Regional 
Administrator.  Inconsistent  claims  in 
the  application,  unless  supported  by 
evidence,  will  not  be  accepted.  An 
applicant  who  submits  claims  based  on 
inconsistent  information  or  fails  to 
submit  the  information  specified  in  the 
application  for  an  AFA  permit  will  be 
provided  a  single  60-day  evidentiary 
period  to  submit  the  specified 
information,  submit  evidence  to  verify 
the  applicant's  inconsistent  claims,  or 
submit  a  revised  application  with 
claims  consistent  with  information  in 
the  official  AFA  record.  An  applicant 
who  submits  claims  that  are 
inconsistent  with  information  in  the 
official  AFA  record  has  the  burden  of 
proving  that  the  submitted  claims  are 
correct. 

(ii)  Additional  information  and 
evidence.  The  Regional  Administrator 
will  evaluate  the  additional  information 
or  evidence  to  support  an  applicant's 
claims  submitted  within  the  60-day 
evidentiary  period.  If  the  Regional 
Administrator  determines  that  the 
additional  information  or  evidence 
meets  the  applicant's  burden  of  proving 
that  the  inconsistent  claims  in  his  or  her 
application  are  correct,  the  official  AFA 
record  will  be  amended  and  the 
information  will  be  used  in  determining 
whether  the  applicant  is  eligible  for  an 
AFA  permit.  However,  if  the  Regional 
Administrator  determines  that  the 
additional  information  or  evidence  does 
not  meet  the  applicant's  burden  of 
proving  that  the  inconsistent  claims  in 
his  or  her  application  is  correct,  the 
applicant  will  be  notified  by  an  initial 
administrative  determination  that  the 
applicant  did  not  meet  the  burden  of 
proof  to  change  information  in  the 
official  AFA  record. 


luij  bixtv-day  rvidentiary  period.  The 
Regional  Administrator  will  specify  by 
letter  a  60-day  evidentiary  period 
during  which  an  applicant  may  provide 
additional  information  or  evidence  to 
support  the  claims  made  in  his  or  her 
application,  or  to  submit  a  revised 
application  with  claims  consistent  with 
information  in  the  official  AFA  record, 
if  the  Regional  Administrator 
determines  that  the  applicant  did  not 
meet  the  burden  of  proving  that  the 
information  on  the  application  is  correct 
through  evidence  provided  with  the 
application.  Also,  an  applicant  who  fails 
to  submit  required  information  will 
have  60  days  to  provide  that 
information.  An  applicant  will  be 
limited  to  one  60--day  evidentiary 
period.  Additional  information  or 
evidence,  or  a  revised  application 
received  after  the  60-day  evidentiary 
period  specified  in  the  letter  has  expired 
will  not  be  considered  for  the  purposes 
of  the  initial  administrative 
determination. 

(iv)  Initial  administrative 
determinations  (IAD).  The  Regional 
Administrator  will  prepare  and  send  an 
IAD  to  the  applicant  following  the 
expiration  of  the  60-day  evidentiary 
period  if  the  Regional  Administrator 
determines  that  the  information  or 
evidence  provided  by  the  applicant  fails 
to  support  the  applicant's  claims  and  is 
insufficient  to  rebut  the  presumption 
that  the  official  AFA  record  is  correct  or 
if  the  additional  information,  evidence, 
or  revised  application  is  not  provided 
within  the  time  period  specified  in  the 
letter  that  notifies  the  applicant  of  his  or 
her  60-day  evidentiary  period.  The  IAD 
will  indicate  the  deficiencies  in  the 
application,  including  any  deficiencies 
with  the  information,  the  evidence 
submitted  in  support  of  the  information, 
or  the  revised  application.  The  IAD  will 
also  indicate  which  claims  cannot  be 
approved  based  on  the  available 
information  or  evidence.  An  applicant 
who  receives  an  IAD  may  appeal  under 
the  appeals  procedures  set  out  at 
§679.43.  An  applicant  who  avails 
himself  or  herself  of  the  opportunity  to 
appeal  an  IAD  will  receive  an  interim 
AFA  permit  that  authorizes  a  person  to 
participate  in  an  AFA  pollock  fishery 
and  will  have  the  specific  endorsements 
and  designations  based  on  the  claims  in 
his  or  her  application.  An  interim  AFA 
permit  based  on  claims  contrary  to  the 
Official  Record  will  expire  upon  final 
agency  action. 

(v)  Effect  of  cooperative  allocation 
appeals.  An  AFA  inshore  cooperative 
may  appeal  the  pollock  quota  share 
issued  to  the  cooperative  under 
§679.62;  however,  final  agency  action 
on  the  appeal  must  occur  prior  to 


December  1  for  the  results  of  the  appeal 
to  take  effect  during  the  subsequent 
fishing  year. 

5.  In  §679.7.  paragraphs  (a)(7)  and  (k) 
are  revised  to  read  as  follows: 

§679  7     Prohibitions 

(a)  *  *  • 

(7)  Inshore/offshore — (i)  Operate  a 
vessel  in  the  "inshore  component  in  the 
GOA  "  as  defined  in  §679.2  without  a 
valid  inshore  pwocessing  endorsement 
on  the  vessel's  Federal  fisheries  or 
Federal  processor  permit. 

(ii)  Operate  a  vessel  as  a  "stationary 
floating  processor"  in  the  "inshore 
component  in  the  GOA"  as  defined  in 
§  679.2,  and  as  a  catcher/processor  in 
the  BSAl  during  the  same  fishing  year. 

(iii)  Operate  a  vessel  as  a  "stationary 
floating  processor"  in  the  "inshore 
component  in  the  GOA"  as  defined  in 
§  679.2.  and  as  an  AFA  mothership  in 
the  BSAI  dunng  the  same  fishing  year. 

(iv)  Operate  any  vessel  in  the  GOA  in 
more  than  one  of  the  three  categories 
included  in  the  definition  of  "inshore 
component  in  the  GOA,  "  in  §§  679.2, 
during  any  fishing  year. 

(v)  Operate  any  vessel  in  the  GOA 
under  both  the  "inshore  component  in 
the  GOA"  and  the  "offshore  component 
in  the  GOA"  definitions  in  §§679.2 
during  the  same  fishing  year. 

(vi)  Use  a  stationary  floating  processor 
with  an  GOA  inshore  processing 
endorsement  to  process  pollock  or  GOA 
Pacific  cod  harvested  in  a  directed 
fishery  for  those  species  in  more  than 
one  single  geographic  location  during  a 
fishing  year. 
•         «         «         *         * 

(k)  Prohibitions  specific  to  the  AFA.  It 
is  unlawful  for  any  person  to  do  any  of 
the  following: 

(1)  Catcher/processors — (i)  Permit 
requirement.  Use  a  catcher/ processor  to 
engage  in  directed  fishing  for  non-CDQ 
BSAI  pollock  without  a  valid  AFA 
catcher/processor  permit  on  board  the 
vessel. 

(ii)  Fishing  in  the  GOA.  Use  a  listed 
AFA  catcher/ processor  to  harvest  any 
species  of  fish  in  the  GOA. 

(iii)  Processing  BSAI  crab.  Use  a  listed 
AFA  catcher/ processor  to  process  any 
species  of  crab  harvested  in  the  BSAI. 

(iv)  Processing  GOA  groundfish.  Use  a 
listed  AFA  catcher/processor  to  process 
anv  pollock  harvested  in  a  directed 
pollock  fishery  in  the  GOA  and  any 
groundfish  harvested  in  Statistical  Area 
630  of  the  GOA. 

(v)  Directed  fishing  after  a  sideboard 
closure.  Use  a  listed  AFA  catcher/ 
processor  to  engage  in  directed  fishing 
for  a  groundfish  species  or  species 
group  in  the  BSAI  after  the  Regional 
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Administrator  has  issued  an  AFA 
catcher/processor  sideboard  directed 
fishing  closure  for  that  groundfish 
.species  ur  species  group  under 
<5  679.20(d]{l)(iv)  (ir  t,  679  2Ue)(3)(v). 

(vi)  Catch  weighing— {A)  Listed  AFA 
cntrher/procpssors.  Process  any 
griiundfish  that  was  not  weighed  on  a 
NMFS-approved  scale  that  complies 
with  the  requirements  of «?  ()79. 28(b). 
Catch  may  not  be  sorted  before  it  is 
weighed  and  each  haul  must  be  sampled 
by  an  obser\'er  for  species  composition. 

(B)  Unlisted  AFA  catcher/processors. 
I'rocess  groundfish  harvested  in  the 
BSAI  pollock  fishery  that  was  not 
weighed  on  a  NMFS-approved  scale  that 
complies  with  the  requirements  of 
§  679.28(b).  Catch  may  not  be  sorted 
before  it  is  weighed  and  each  haul  must 
be  sampled  by  an  observer  for  species 
composition 

(vii)  Observer  sampling  station — (A) 
Listed  AFA  catcher/ processors.  Process 
any  groundfish  without  an  observer 
sampling  station  as  described  at 
§  679.28(d).  A  valid  observer  sampling 
station  inspection  report  must  be  on 
board  at  all  times  when  an  observer 
sampling  station  is  required. 

(B)  Unlisted  AFA  catcher/processors. 
Process  groundfish  harvested  in  the 
BSAI  pollock  fishery  without  an 
observer  sampling  station  as  described 
at  §  679.28(d).  A  valid  observer 
sampling  station  inspection  report  must 
be  on  board  at  all  times  when  an 
observer  sampling  station  is  required. 

(2)  Motherships — (i)  Permit 
requirement.  Use  a  mothership  to 
process  pollock  harvested  in  a  non-CDQ 
directed  fishery  for  pollock  in  the  BSAI 
without  a  valid  AFA  permit  on  board 
the  mothership. 

(ii)  Cooperative  processing 
endorsement.  Use  an  AFA  mothership 
to  process  groundfish  harvested  by  a 
fishery  cooperative  formed  under 
§679.61  unless  the  AFA  mothership 
permit  contains  a  valid  cooperative 
pollock  processing  endorsement. 

(iii)  Catch  weighing.  Process  any 
groundfish  that  was  not  weighed  on  a 
NMFS-approved  scale  that  complies 
with  the  requirements  of  §  679.28(b). 
(;atch  may  not  be  sorted  before  it  is 
weighed  and  each  delivery  must  be 
sampled  by  an  observer  for  species 
composition. 

(iv)  Obser\'er  sampling  station. 
Process  any  groundfish  without  an 
observer  sampling  station  as  described 
at  §  679.28(d).  A  valid  observer 
sampling  station  inspection  report  must 
be  on  board  at  all  times  when  an 
observer  sampling  station  is  required. 

(3)  AFA  inshore  processors — (i) 
Permit  requirement.  Use  a  shoreside 
processor  or  stationary  floating 


processor  to  process  pollock  harvested 
in  a  non-(.nQ  directed  fishery  for 
pollock  in  the  BSAI  without  a  valid 
AFA  inshore  processor  permit  at  the 
facility  or  on  board  vessel. 

(ii)  Cooperative  processing 
endorsement.  Use  a  shoreside  processor 
or  stationar\'  floating  processor  required 
to  have  an  AFA  inshore  processor 
permit  to  process  groundfish  harvested 
by  a  fishery  cooperative  formed  under 
§679.62  unless  the  AFA  inshore 
processor  permit  contains  a  valid 
cooperative  pollock  processing 
endorsement. 

(iii)  Restricted  AFA  inshore 
processors.  Use  an  AFA  inshore 
processor  with  a  restricted  AFA  inshore 
processor  permit  to  process  more  than 
2.000  mt  round  weight  of  non-CDQ 
pollock  harvested  in  the  BSAI  directed 
pollock  fishery  in  any  one  calendar 
year. 

(iv)  Single  geographic  location 
requirement.  Use  an  AFA  inshore 
processor  to  process  pollock  harvested 
in  the  BSAI  directed  pollock  fishery  at 
a  location  other  than  the  single 
geographic  location  defined  as  follows: 

(A)  Shoreside  processors.  The 
physical  location  at  which  the  land- 
based  shoreside  processor  first 
processed  BSAI  pollock  harvested  in  the 
BSAI  directed  pollock  fishery  during  a 
fishing  year. 

(B)  Stationary  floating  processors.  A 
location  within  Alaska  State  waters  that 
is  within  5  nm  of  the  position  in  which 
the  stationary  floating  processor  first 
processed  BSAI  pollock  har\'ested  in  the 
BSAI  directed  pollock  fishery'  during  a 
fishing  year. 

(v)  Catch  weighing.  Process  any 
groundfish  that  was  not  weighed  on  a 
scale  approved  by  the  State  of  Alaska 
and  meeting  the  requirements  specified 
in  §679. 28(c). 

(vi)  Catch  monitoring  and  control 
plan  (CMCP).  Take  deliveries  or  process 
groundfish  delivered  by  a  vessel 
engaged  in  directed  fishing  for  BSAI 
pollock  without  following  an  approved 
CMCP  as  described  at  §  679.28(g).  A 
copy  of  the  CMCP  must  be  maintained 
on  the  premises  and  made  available  to 
authorized  officers  or  NMFS-authonzed 
personnel  upon  request. 

(4)  Catcher  vessels — (i)  Permit 
requirement.  Use  a  catcher  vessel  to 
engage  in  directed  fishing  for  non-CDQ 
BSAI  pollock  for  delivery  to  any  AFA 
processing  sector  (catcher/processor, 
mothership.  or  inshore)  unless  the 
vessel  has  a  valid  AFA  catcher  vessel 
permit  on  board  that  contains  an 
endorsement  for  the  sector  of  the  BSAI 
pollock  fishery  in  which  the  vessel  is 
participating. 


(ii)  Crab  sideboard  endorsement.  Use 
an  AFA  catcher  vessel  to  retain  any 
BSAI  crab  species  unless  the  catcher 
vessel's  AFA  permit  contains  a  crab 
sideboard  endorsement  for  that  crab 
species. 

(iii)  Groundfish  sideboard  closures. 
Use  an  AFA  catcher  vessel  to  engage  in 
directed  fishing  for  a  groundfish  species 
or  species  group  in  the  BSAI  or  GOA 
after  the  Regional  Administrator  has 
issued  an  AFA  catcher  vessel  sideboard 
directed  fishing  closure  for  that 
groundfish  species  or  species  group 
under  §679.20(d)(l)(iv),§ 679.21(d)(8) 
or  §  679,21(e)(3)(iv),  if  the  vessel's  AFA 
permit  does  not  contain  a  sideboard 
exemption  for  that  groundfish  species  or 
species  group. 

(5)  AFA  inshore  fishery 
cooperatives — (i)  Overages  by  vessel. 
Use  an  AFA  catcher  vessel  listed  on  an 
AFA  inshore  fishery-  cooperative  fishing 
permit  to  harvest  non-CDQ  BSAI 
pollock  in  excess  of  the  fisher\' 
cooperative's  annual  allocation  of 
pollock  specified  under  §679.62. 

(ii)  Overages  by  fisher,'  cooperative. 
An  inshore  pollock  fishery  cooperative 
is  prohibited  from  exceeding  its  annual 
allocation  of  BSAI  pollock  TAG. 

(6)  Excessive  har\'esting  shares.  It  is 
unlawful  for  an  AFA  entity  to  harvest, 
through  a  fishery  cooperative  or 
otherwise,  an  amount  of  BSAI  pollock 
that  exceeds  the  17.5-percent  excessive 
share  limit  specified  under 
§679.20(a)(5)(i)(A)(6).  The  owners  and 
operators  of  the  individual  vessels 
comprising  the  AFA  entity  that  harvests 
BSAI  pollock  will  be  held  jointly  and 
severally  liable  for  exceeding  the 
excessive  harvesting  share  limit. 

(7)  Excessive  processing  shares.  It  is 
unlawful  for  an  AFA  entity  to  process 
an  amount  of  BSAI  pollock  that  exceeds 
the  30-  percent  excessive  share  limit 
specified  under  §679.20(a){5)(i)(A)(7). 
The  owners  and  operators  of  the 
individual  processors  comprising  the 
AFA  entity  that  processes  BSAI  pollock 
will  be  held  jointly  and  severally  liable 
for  exceeding  the  excessive  processing 
share  limit. 

(8)  Crab  processing  limits.  It  is 
unlawful  for  an  AFA  entity  that 
processes  pollock  harvested  in  the  BSAI 
directed  pollock  fishery  by  an  AFA 
inshore  or  AFA  mothership  catcher 
vessel  cooperative  to  use  an  AFA  crab 
facility  to  process  crab  in  excess  of  the 
crab  processing  sideboard  cap 
established  for  that  AFA  inshore  or 
mothership  entity  under  §  679.66.  The 
owners  and  operators  of  the  individual 
entities  comprising  the  AFA  inshore  or 
mothership  entity  will  be  held  jointly 
and  severally  liable  for  any  overages  of 
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the  AFA  inshore  or  mothership  entity's 
crab  processing  sideboard  cap. 

6.  In  §679.20.  paragraph  (a)(5)(ii)  is 
redesignated  as  paragraph  (a)(5)(iii), 
new  paragraphs  (a)(5){ii)  and  (d)(l)(iv) 
are  added,  and  paragraphs  (a)(5)(i)(A). 
(a)(6),  (b)(l)(i).  and  (c)(4)  are  revised  to 

^6''9  2i)     (it'neral  limitations. 

*  * 

(a)  •  *  * 

(5)  *  *  * 

(i)  Bering  Sea  Subarea — (A)  AFA 
allocations.  The  pollock  TAG 
apportioned  to  the  Bering  Sea  Subarea, 
after  subtraction  of  the  10  percent  CDQ 
reserve  under  §  679.31(a).  will  be 
allocated  as  follows: 

(1)  Incidental  catch  allowance.  The 
Regional  Administrator  will  establish  an 
incidental  catch  allowance  to  account 
for  projected  incidental  catch  of  pollock 
by  vessels  engaged  in  directed  fishing 
for  groundfish  other  than  pollock  and  by 
vessels  harvesting  non-pollock  CDQ.  If 
during  a  fishing  year,  the  Regional 
Administrator  determines  that  the 
incidental  catch  allowance  has  been  set 
too  high  or  too  low,  he/she  may  issue 

nseason  notification  in  the  Federal 
Register  that  reallocates  incidental  catch 
allowance  to  the  directed  fishing 
allowance,  or  vice  versa,  according  to 
the  proportions  established  under 
paragraph  (a)(5)(i)(A)  of  this  section. 

(2)  Directed  fishing  allowance.  The 
remaining  pollock  TAG  apportioned  to 
the  Bering  Sea  subarea  is  established  as 
a  directed  fishing  allowance. 

[3]  Inshore  sector  allocation.  Fifty 
percent  of  the  directed  fishing 
allowance  will  be  allocated  to  AFA 
catcher  vessels  harvesting  pollock  for 
processing  by  AFA  inshore  processors. 
The  inshore  allocation  will  be  further 
divided  into  separate  allocations  for 
cooperative  and  open  access  fishing. 

(i)  Inshore  cooperatives.  The  inshore 
cooperative  allocation  will  be  equal  to 
the  aggregate  annual  allocations  of  all 
AFA  inshore  catcher  vessel  cooperatives 
that  receive  pollock  allocations  under 
§  679.62(e). 

(ii)  Inshore  open  access.  The  inshore 
open  access  allocation  will  equal  that 
portion  of  the  inshore  sector  allocation 
that  is  not  allocated  to  inshore 
cooperatives. 

(4)  Catcher/ processor  sector 
allocation.  Forty  percent  of  the  directed 
fishing  allowance  will  be  allocated  to 
AFA  catcher/ processors  and  AFA 
catcher  vessels  delivering  to  catcher 
processors. 

(/)  Catcher/ processor  and  catcher 
vessel  cooperatives.  If  by  December  1  of 
the  year  prior  to  the  year  when  fishing 
under  the  cooperative  agreement  will 


begin,  NMFS  receives  filing  of 
cooperative  contracts  and/or  an  inter- 
cooperative  agreement  entered  into  by 
listed  AFA  catcher/processors  and  all 
AFA  catcher  vessels  with  catcher/ 
processor  sector  endorsements,  and  the 
Regional  Administrator  determines  that 
such  contracts  provide  for  the 
distribution  of  harvest  between  catcher/ 
processors  and  catcher  vessels  in  a 
manner  agreed  to  by  all  members  of  the 
catcher/processor  sector  cooperative{s), 
then  NMFS  will  not  subdivide  the 
catcher/processor  sector  allocation 
between  catcher  vessels  and  catcher/ 
processors. 

{//)  Catcher  vessel  allocation.  If  such 
contract  is  not  filed  with  NMFS  by 
December  1  of  the  preceding  year,  then 
NMFS  will  allocate  91.5  percent  of  the 
catcher/processor  sector  allocation  to 
AFA  catcher/ processors  engaged  in 
directed  fishing  for  pollock  and  8.5 
percent  of  the  catcher/processor  sector 
allocation  to  AFA  catcher  vessels 
delivering  to  catcher/processors. 

(Hi)  Unlisted  AFA  catcher  processors. 
Unlisted  AFA  catcher/processors  will  be 
limited  to  harvesting  not  more  than  0.5 
percent  of  catcher/processor  sector 
allocation. 

(5)  Mothership  sector  allocation.  Ten 
percent  of  the  directed  fishing 
allowance  will  be  allocated  to  AFA 
catcher  vessels  harvesting  pollock  for 
processing  by  AFA  motherships. 

(6)  Excessive  harvesting  share.  NMFS 
will  establish  an  excessive  harvesting 
share  limit  equal  to  17.5  percent  of  the 
sum  of  the  directed  fishing  allowances 
established  under  paragraphs  {a)(5)(i) 
and  (a)(5)(ii)  of  this  section.  The 
excessive  harvesting  share  limit  will  be 
published  in  the  annual  harvest 
specifications  and  is  subject  to  revision 
on  an  inseason  basis  if  NMFS 
reallocates  unharvested  amounts  of  the 
incidental  catch  allowance  to  the 
directed  fishing  allowance,  or  vice 
versa. 

( 7)  Excessive  processing  share.  NMFS 
will  establish  an  excessive  processing 
share  limit  equal  to  30.0  percent  of  the 
sum  of  the  directed  fishing  allowances 
established  under  paragraphs  (a)(5)(i) 
and  (a)(5)(ii)  of  this  section.  The 
excessive  processing  share  limit  will  be 
published  in  the  annual  harvest 
specifications  and  is  subject  to  revision 
on  an  inseason  basis  if  NMFS 
reallocates  unharvested  amounts  of  the 
incidental  catch  allowance  to  the 
directed  fishing  allowance,  or  vice 
versa. 
***** 

(ii)  Aleutian  Islands  Subarea  and 
Bogoslof  District.  If  the  Aleutian  Islands 
subarea  and/or  Bogoslof  District  is  open 


to  directed  fishing  for  pollock  by 
regulation,  then  the  pollock  TAG  for 
those  areas  will  be  allocated  according 
to  the  same  procedure  established  for 
the  Bering  Sea  subarea  at  paragraph 
(a)(5)(i)  of  this  section.  If  the  Aleutian 
Islands  subarea  and/or  Bogoslof  District 
is  closed  to  directed  fishing  for  pollock 
by  regulation  then  the  entire  TAG  for 
those  areas  will  be  allocated  as  an 
incidental  catch  allowance. 
«         •         *         *         * 

(6)  GOA  inshore/offshore 
allocations — (i)  GOA  pollock.  The 
apportionment  of  pollock  in  all  GOA 
regulatory  areas  and  for  each  seasonal 
allowance  described  in  paragraph 
(a)(5)(iii)  of  this  section  will  be  allocated 
entirely  to  vessels  harvesting  pollock  for 
processing  by  the  inshore  component  in 
the  GOA  after  subtraction  of  an  amount 
that  is  projected  by  the  Regional 

Administrator  to  be  caught  by,  or 
delivered  to,  the  offshore  component  in 
the  GOA  incidental  to  directed  fishing 
for  other  groundfish  species. 

(ii)  GOA  Pacific  cod.  The 
apportionment  of  Pacific  cod  in  all  GOA 
regulatory  areas  will  be  allocated  90 
percent  to  vessels  harvesting  Pacific  cod 
for  processing  by  the  inshore 
component  in  the  GOA  and  10  percent 
to  vessels  harvesting  Pacific  cod  for 
processing  by  the  offshore  component  in 
the  GOA. 
***** 

(b)  Reserves— Ci)  BSAI—(i)  General. 
Fifteen  percent  of  the  BSAI  TAG  for 
each  target  species  and  the  "other 
species"  category,  except  pollock  and 
the  hook-and-line  and  pot  gear 
allocation  for  sablefish.  is  automatically 
placed  in  a  reserve,  and  the  remaining 
85  percent  of  the  TAG  is  apportioned  for 
each  target  species  and  the  "other 
species"  category,  except  pollock  and 
the  hook-and-line  and  pot  gear 
allocation  for  sablefish. 
***** 

(c)  •  *  * 

(4)  AFA  and  inshore/offshore 
allocations — (i)  BSAI  pollock.  The 
annual  harvest  specifications  will 
specify  the  allocation  of  pollock  for 
processing  by  each  AFA  industry 
component  in  the  BSAI,  and  any 
seasonal  allowances  thereof,  as 
authorized  under  paragraph  (a)(5)  of  this 
section. 

(ii)  GOA  pollock  and  Pacific  cod.  The 
annual  harvest  specifications  will 
specify  the  allocation  of  GOA  pollock 
and  GOA  Pacific  cod  for  processing  by 
the  inshore  component  in  the  GOA  and 
the  offshore  component  in  the  GOA.  and 
any  seasonal  allowances  thereof,  as 
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authorized  under  paragraphs  (a)(5)  and 
(a)(6)  of  this  section. 
***** 

(d)  *  *  * 

(1)  *  *  * 

(iv)  AFA  sideboard  limitations — (A)  If 
the  Regional  Administrator  determines 
that  any  sideboard  harve.st  limit  for  a 
group  of  :\V .\  \  ('s^ri^  i'--!dbi!^hi'ii  under 
§679.64  has  been  or  will  bi>  rt'dt.hed.  the 
Regional  Administrator  may  establish  a 
sideboard  directed  fishing  alh  uani  e  for 
the  species  or  species  group  aj  j  ii^  alle 
only  to  the  identified  group  oi  \I  .\ 
vessels. 

(B)  In  establishing  a  directed  fishing 
allowance  under  paragraph  {d)(l)(iv)(A) 
of  this  section,  the  Regional 
Administrator  will  consider  the  amount 
of  the  sideboard  limit  established  for  a 
group  of  AFA  vessels  under  §679.64 
that  will  be  taken  as  incidental  catch  by 
those  vessels  in  directed  fishing  for 
other  species. 

(G)  It  the  Regional  Administrator 
determines  that  a  sideboard  amount  is 
insufficient  to  support  a  directed  fishery 
for  that  species  then  the  Regional 
Administrator  may  set  the  sideboard 
directed  fishing  allowance  at  zero  for 
that  species  or  species  group. 
***** 

7.  In  §679.21,  paragraphs  (d)(8)  and 
{e)(3)(v)  are  added  to  read  .t--  fn!ln\\«: 

§679.21     Prohibited  species  bycatch 
management 

***** 

(d)  *  *  * 

(8)  AFA  halibut  bycatch  limitations. 
Halibut  bycatch  limits  for  AFA  catcher 
vessels  will  be  established  according  to 
the  procedure  and  formula  set  out  in 
§  679.64(b)  and  managed  through 
directed  fishing  closures  for  AFA 
catcher  vessels  in  the  groundfish 
fisheries  to  which  the  halibut  bycatch 
limit  applies. 

(e)  *  *  * 
(3)  *  *  * 

(v)  AFA  prohibited  species  catch 
limitations.  Halibut  and  crab  PSG  limits 
for  AFA  catcher/processors  and  AFA 
catcher  vessels  will  be  established 
according  to  the  procedures  and 
formulas  set  out  in  §  679.64(a)  and  (b) 
and  managed  through  directed  fishing 
closures  for  AFA  catcher/processors  and 
AFA  catcher  vessels  in  the  groundfish 
fisheries  for  which  the  PSG  limit 
applies. 
***** 

8.  In  §679.28,  paragraph  (c)  is  revised, 
and  a  new  paragraph  (g)  is  added  to  read 
as  follow; 

§679.28     Equipment  and  of>erat!onal 

requirements 


(c)  Scales  approved  by  the  State  of 
Alaska.  Scale  requirements  in  this 
paragraph  are  in  addition  to  those 
requirements  set  forth  by  the  State  of 
Alaska,  and  nothing  in  this  paragraph 
may  be  construed  to  reduce  or 
supersede  the  authority  of  the  State  to 
regulate,  test,  or  approve  scales  within 
the  State  of  Alaska  or  its  territorial  sea. 
Scales  used  to  weigh  groundfish  catch 
that  are  also  required  to  be  approved  by 
the  State  of  Alaska  under  Alaska  Statute 
45.75  must  meet  the  following 
requirements; 

(1)  Verification  of  approval.  The  scale 
must  display  a  valid  State  of  Alaska 
sticker  indicating  that  the  scale  was 
inspected  and  approved  within  the 
previous  12  months. 

(2)  Visibility.  The  owner  and  manager 
of  the  processor  must  ensure  that  the 
scale  and  scale  display  are  visible 
simultaneously  to  the  observer. 
Observers.  NMFS  personnel,  or  an 
authorized  officer  must  be  allowed  to 
observe  the  weighing  of  fish  on  the  scale 
and  be  allowed  to  read  the  scale  display 
at  all  times. 

(3)  Printed  scale  weights,  (i)  The 
owner  and  manager  of  the  processor 
must  ensure  that  printouts  of  the  scale 
weight  of  each  haul.  set.  or  deliver>'  are 
made  available  to  observers.  NMFS 
personnel,  or  an  authorized  officer  at 
the  time  printouts  are  generated  and 
thereafter  upon  request  for  the  duration 
of  the  fishing  year.  The  owner  and 
manager  must  retain  scale  printouts  as 
records  as  specified  in  §  679.5(a)(13). 

(ii)  A  scale  identified  in  a  GMGP  (see 
paragraph  (g)  of  this  section)  must 
produce  a  printed  record  for  each 
delivery,  or  portion  of  a  delivery, 
weighed  on  that  scale.  If  approved  by 
NMFS  as  part  of  the  CMCP,  scales  not 
designed  for  automatic  bulk  weighing 
may  be  exempted  from  part  or  all  of  the 
printed  record  requirements.  The 
printed  record  must  include: 

(A)  The  processor  name; 

(B)  The  weight  of  each  load  in  the 
weighing  cycle; 

(C)  The  total  weight  of  fish  in  each 
deliver)',  or  portion  of  the  delivery  that 
was  weighed  on  that  scale; 

(D)  The  total  cumulative  weight  of  all 
fish  or  other  material  weighed  on  the 
scale  since  the  last  annual  inspection; 

(E)  The  date  and  time  the  information 
is  printed; 

(F)  The  name  and  ADF&G  number  of 
the  vessel  making  the  deliver>'.  This 
information  may  be  written  on  the  scale 
printout  in  pen  by  the  scale  operator  at 
the  time  of  delivery. 

(4)  Inseason  scale  testing.  Scales 
identified  in  an  approved  GMGP  (see 
paragraph  (g)  of  this  section)  must  be 
tested  by  plant  personnel  in  accordance 


with  the  CMCP  when  testing  is 
requested  by  NMFS-staff  or  NMFS- 
authorized  personnel.  Plant  personnel 
must  be  given  no  less  than  20  minutes 
notice  that  a  scale  is  to  be  tested  and  no 
testing  may  be  requested  if  a  scale  test 
has  been  requested  and  the  scale  has 
been  found  to  be  accurate  within  the 
last  24  hours. 

(i)  How  does  a  scale  pass  an  inseason 
test?  To  pass  an  inseason  test,  NMFS 
staff  or  NMFS-authorized  personnel  will 
verif\'  that  the  scale  display  and  printed 
information  are  clear  and  easily  read 
under  all  conditions  of  normal 
operation,  weight  values  are  visible  on 
the  display  until  the  value  is  printed, 
and  the  scale  does  not  exceed  the 
maximum  permissible  errors  specified 
below: 


Test  Load  in  Scale  Divisions 


Max- 
imum 

Error  in 
Scale 
Divi- 
sions 


(A)  0-500 

(B)  501-2,000 
(0)2.001-4,000 
(D)  >4,000 


(ii)  How  much  weight  is  required  to 
do  an  inseason  scale  test?  Scales  must 
be  tested  with  the  amount  and  type  of 
weight  specified  for  each  scale  type  in 
the  following  tables: 

(A)  Automatic  hopper  0  to  150  kg  (0 
to  300  lb)  capacity. 

Certified  Test  Weights       Other  test  material 

( 1)  Minimum  weighment     Minimum 
or  10  kg  (20  lb), 

whichever  is  greater 

(2)  Maximum  Maximum 

(B)  Automatic  hopper  >  150  kg  (300 
lb)  capacity. 

Certified  Test  Weights       Other  test  material 


( 1)  Minimum  weighment 
or  10  kg  (20  1b). 
whichever  is  greater 

(Z)  25  percent  of  max- 
imum or  150  kg  (300 
lb),  whichever  is 
greater 


Minimum 


Maximum 


(C)  Platform  or  flatbed  0  to  150  kg  (0 
to  300  lb)  capacity. 


Certified  Test 
Weights 


Other  test  material 


(T)  10  kg  (20 

lb) 
(2)  Midpoint 
(J)  Maximum 


Not  Acceptable 

Not  Acceptable 
Not  Acceptable 
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(D)  Platform  or  flatbead  >  150  kg  {300 
lb)  capacity. 


Certified  Test  Weights 


Other  test  material 


(?)  10  kg  (20  1b) 

(2)  12  5  percent  ol 
maximum  or  75  kg 
(150  lb),  whichever 
IS  greater 

(3)  25  percent  of 
maximum  or  1 50  kg 
(300  lb),  whichever 
IS  greater 


Not  Acceptable 
50  percent  of  max- 
imum or  75  kg  (150 
lb),  whichever  is 
greater 
75  percent  of  max- 
imum or  150  kg 
(300  lb),  whichever 
IS  greater 


(E)  Observer  sampling  scale  >  50  kg 
capacity. 


Certified  Test 
Weights 

Other  lest  material 

(r)10kg 

(2)  25  kg 

(3)  50  kg 

Not  Acceptable 
Not  Acceptable 
Not  Acceptable 

(iii)  Certified  test  weights.  Each  test 
weight  used  for  inseason  scale  testing 
must  have  its  weight  stamped  on  or 
otherwise  permanently  affixed  to  it.  The 
weight  of  each  test  weight  must  be 
certified  by  a  National  Institute  of 
Standards  and  Technology  approved 
metrology  laboratory  every  2  years.  An 
observer  platform  scale  must  be 
provided  with  sufficient  test  weights  to 
test  the  scale  at  10  kg.  25  kg.  and  50  kg. 
All  other  scales  identified  in  an 
approved  CMCP  must  be  provided  with 
sufficient  test  weights  to  test  the  scale 
as  described  in  this  paragraph  (c)(4)  of 
this  section.  Test  weights  for  observer 
platform  scales  must  be  denominated  in 
kilograms.  Test  weights  for  other  scales 
may  be  denominated  in  pounds. 

(iv)  Other  test  material.  When 
permitted  in  paragraph  (c)(4)(ii)  of  this 
section,  a  scale  may  be  tested  with  test 
material  other  than  certified  test 
weights.  This  material  must  be  weighed 
on  an  accurate  observer  platform  scale 
at  the  time  of  each  use. 

(v)  Observer  sampling  scales.  Platform 
scales  used  as  observer  sampling  scales 
must: 

(A)  Have  a  capacity  of  no  less  than  50 

kg: 

(B)  Have  a  division  size  of  no  less 
than  5  g; 

(C)  Indicate  weight  in  kilograms  and 
decimal  subdivisions:  and 

(D)  Be  accurate  within  plus  or  minus 
0.5  perc:ent  when  tested  at  10  kg,  25  kg. 
and  50  kg  by  NMFS  staff  or  a  NMFS- 
certified  observer. 

*         *         «         *         * 

(g)  Catch  monitoring  and  control  plan 
requirements  (CMCP)  (Effective  June  1 . 
2003)— (1)  What  is  a  CMCP?  A  CMCP  is 
a  plan  submitted  by  the  owner  and 
manager  of  a  processing  plant,  and 


approved  by  NMFS.  detailing  how  the 
processing  plant  will  meet  the  catch 
monitoring  and  control  standards 
detailed  in  paragraph  (g)(6)  of  this 
section. 

(2)  Who  is  required  to  prepare  and 
submit  a  CMCP  for  approval?  The 
owner  and  manager  of  an  AFA  inshore 
processor  is  required  to  prepare  and 
submit  a  CMCP  which  must  be 
approved  by  NMFS  prior  to  the  receipt 
of  pollock  harvested  in  the  BSAl 
directed  pollock  fishery. 

(3)  How  is  a  CMCP  approved  by 
NMFS?  NMFS  will  approve  a  CMCP  if 
it  meets  all  the  performance  standards 
specified  in  paragraph  (g)(6)  of  this 
section.  The  processor  must  be 
inspected  by  NMFS  prior  to  approval  of 
the  CMCP  to  ensure  that  the  processor 
conforms  to  the  elements  addressed  in 
the  CMCP.  NMFS  will  complete  its 
review  of  the  CMCP  within  14  working 
days  of  receiving  a  complete  CMCP  and 
conducting  a  CMCP  inspection.  If  NMFS 
disapproves  a  CMCP,  the  plant  owner  or 
manager  may  resubmit  a  revised  CMCP 
or  file  an  administrative  appeal  as  set 
forth  under  the  administrative  appeals 
procedures  described  at  §679.43. 

(4)  How  is  a  CMCP  inspection 
arranged?  The  time  and  place  of  a 
CMCP  inspection  may  be  arranged  by 
submitting  a  written  request  for  an 
inspection  to  NMFS.  Alaska  Region. 
NMFS  will  schedule  an  inspection 
within  10  working  days  after  NMFS 
receives  a  complete  application  for  an 
inspection.  The  inspection  request  must 
include: 

(i)  Name  and  signature  of  the  person 
submitting  the  application  and  the  date 
of  the  application; 

(ii)  Address,  telephone  number,  fax 
number,  and  email  address  (if  available) 
of  the  person  submitting  the 
application; 

(iii)  A  proposed  CMCP  detailing  how 
the  processor  will  meet  each  of  the 
performance  standards  in  paragraph 
{g)(6)  of  this  section. 

(5)  For  how  long  is  a  CMCP  approved? 
NMFS  will  approve  a  CMCP  for  1  year 
if  it  meets  the  performance  standards 
specified  in  paragraph  (e)(2)  of  this 
section.  An  owner  or  manager  must 
notify  NMFS  in  writing  if  changes  are 
made  in  plant  operations  or  layout  that 
do  not  conform  to  the  CMCP. 

(6)  How  do  I  make  changes  to  my 
CMCP?  An  owner  and  manager  may 
change  an  approved  CMCP  by 
submitting  a  CMCP  addendum  to 
NMFS.  NMFS  will  approve  the 
modified  CMCP  if  it  continues  to  meet 
the  performance  standards  specified  in 
paragraph  (e)(2)  of  this  section. 
Depending  on  the  natiare  and  magnitude 
of  the  change  requested.  NMFS  may 


require  a  CMCP  inspection  as  described 
in  paragraph  (g)(3)  of  this  section.  A 
CMCP  addendum  must  contain: 

(i)  Name  and  signature  of  the  person 
submitting  the  addendum; 

(ii)  Address,  telephone  number,  fax 
number  and  email  address  (if  available) 
of  the  person  submitting  the  addendum; 

(iii)  .\      i-pU'te  description  of  the 
proposed  t.Mt  .P  change. 

(7)  Catch  monitoring  and  control 
standards — (i)  Catch  sorting  and 
weighing  requirements.  All  groundfish 
delivered  to  the  plant  must  be  sorted 
and  weighed  by  species.  The  CMCP 
must  detail  the  amount  and  location  of 
space  for  sorting  catch,  the  number  of 
staff  assigned  to  catch  sorting  and  the 
maximum  rate  that  catch  will  flow 
through  the  sorting  area. 

(ii)  Scales  used  for  weighing 
groundfish.  The  CMCP  must  identify  by 
serial  number  each  scale  used  to  weigh 
groundfish  and  describe  the  rational  for 
its  use. 

(iii)  Scale  testing  procedures.  Scales 
identified  in  the  CMCP  must  be  accurate 
within  the  limits  specified  in  paragraph 
(c)(4)(i)  of  this  section.  For  each  scale 
identified  in  the  CMCP  a  testing  plan 
must  be  developed  that: 

(A)  Describes  the  procedure  the  plant 
will  use  to  test  the  scale; 

(B)  Lists  the  test  weights  and 
equipment  required  to  test  the  scale; 

(C)  Lists  where  the  test  weights  and 
equipment  will  be  stored;  and 

(D)  Lists  the  plant  personnel 
responsible  for  conducting  the  scale 
testing. 

(iv)  Printed  record.  The  owner  and 
manager  must  ensure  that  the  scale 
produces  a  complete  and  accurate 
printed  record  of  the  weight  of  each 
species  in  a  delivery.  All  of  the 
groundfish  in  a  delivery  must  be 
weighed  on  a  scale  capable  of  producing 
a  complete  printed  record  as  described 
in  paragraph  (c)(3)  of  this  section. 
However.  NMFS  may  exempt  scales  not 
designed  for  automatic  bulk  weighing 
from  some  or  all  of  the  printed  record 
requirements  if  the  CMCP  identifies  any 
scale  that  cannot  produce  a  complete 
printed  record,  states  how  the  processor 
will  use  the  scale,  and  states  how  the 
plant  intends  to  produce  a  complete 
record  of  the  total  weight  of  each 
delivery. 

(v)  Delivery  point.  Each  CMCP  must 
identify  a  single  delivery  point.  The 
delivery  point  is  the  first  location  where 
fish  removed  from  a  delivering  catcher 
vessel  can  be  sorted  or  diverted  to  more 
than  one  location.  If  the  catch  is 
pumped  from  the  hold  of  a  catcher 
vessel  or  a  codend.  the  deliver\'  point 
normally  will  be  the  location  where  the 
pump  first  discharges  the  catch.  If  catch 
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is  remnveci  from  d  vessel  by  brailing.  the 
delivery  point  nurnidlly  will  be  the  bin 
or  belt  where  the  brailer  discharges  the 
catch. 

(vi)  Observation  area.  Each  CMCP 
must  designate  an  observation  area.  The 
observation  area  is  a  location  designated 
on  the  CMC;F  where  an  individual  mav 
iiumitiir  the  flinv  of  fish  during  a 
(ieliverv  The  owner  and  manager  must 
ensure  that  the  observation  area  meets 
the  following  standards 

(A)  Accfss  to  the  ohsenutian  area. 
The  observation  area  must  be  freely 
accessible  to  NMFS  staff  or  NMFS- 
authorized  personnel  at  any  time  a  valid 
CMCP  is  required. 

(B)  Monitoring  the  flow  of  fish  From 
the  observation  area,  an  individual  must 
have  an  unobstructed  view  or  otherwise 
be  able  to  monitor  the  entire  flow  of  fish 
between  the  delivery  point  and  a 
location  where  all  sorting  has  taken 
place  and  each  species  has  been 
weighed 

(vii)  Ottsf^n'pr  work  station.  Each 
(,M(T  must  identifv'  and  include  an 
observer  work  station  for  the  exclusive 
use  of  NMFS-certified  observers.  Unless 
otherwise  approved  by  NMFS,  the  work 
station  must  meet  the  following  criteria: 

(A)  Location  of  observer  work  station. 
The  observer  work  station  must  be 
located  in  an  area  protected  from  the 
weather  where  the  observer  has  access 
to  unsorted  catch. 

(B)  Platform  scale.  The  observer  work 
station  must  include  a  platform  scale  as 
described  in  paragraph  (c)(4)  of  this 
section: 

(C)  Proximity  to  observer  work  station. 
The  observer  area  must  be  located  near 
the  observer  work  station.  The  plant 
liaison  must  be  able  to  walk  between  the 
work  station  and  the  observation  area  in 
less  than  20  seconds  without 
encountering  safety  hazards. 

(D)  Workspace.  The  observer  work 
station  must  include:  A  working  area  of 
at  least  4.5  square  meters,  a  table  as 
specified  in  paragraph  (d)(4)  of  this 
section,  and  meet  the  tether 
requirements  as  specified  in  paragraph 
(d)(6)  of  this  section. 

(E)  Lockable  cabinet.  The  observer 
work  station  must  include  a  secure  and 
lockable  cabinet  or  locker  of  at  least  0.5 
cubic  meters. 

(viii)  Communication  with  observer. 
The  CMCP  must  describe  what 
communication  equipment  such  as 
radios,  pagers  or  cellular  phones,  is 
used  to  facilitate  communications 
within  the  plant.  The  plant  owner  must 
ensure  that  the  plant  manager  provides 
the  NMFS-certified  observer  with  the 
same  communications  equipment  used 
by  plant  staff. 


(ix)  Plant  liaison.  The  CMCP  must 
designate  a  plant  liaison.  The  plant 
liaison  is  responsible  for: 

(A)  Orienting  new  observers  to  the 
plant; 

(B)  Assisting  in  the  resolution  of 
observer  concerns;  and 

(C)  Informing  NMFS  if  changes  must 
he  made  to  the  CMCP. 

(x)  Scale  drawing  of  plant.  The  CMCP 
must  be  accompanied  by  a  scale 
drawing  of  the  plant  showing: 

(A)  The  delivery  point; 

(B)  The  observation  area; 

(C)  The  observer  work  station; 

(D)  The  location  of  each  scale  used  to 
weigh  catch:  and 

(E)  Each  location  where  catch  is 
sorted. 

9.  In  §  679.31,  paragraph  (a)  is  revised 
to  read  as  follows: 

§679.31     CDQ  reserves 

*  «  »  "  • 

(a)  Pollock  CDQ  reserve — (1)  Bering 
Sea.  In  the  annual  harvest  specifications 
required  by  §  679.20(c),  10  percent  of 
the  Bering  Sea  subarea  pollock  TAC  will 
be  allocated  to  a  CDQ  reserve. 

(2)  Aleutian  Islands  Subarea  and 
Bogoslof  District.  In  the  annual  harvest 
specifications  required  by  *>  679.20(c). 
10  percent  of  the  Aleutian  Islands 
subarea  and  Bogoslof  District  pollock 
TAC  will  be  allocated  to  a  CDQ  reserve 
unless  the  Aleutian  Islands  subarea  and/ 
or  Bogoslof  District  is  closed  to  directed 
fishing  for  pollock  by  regulation.  If  the 
Aleutian  Islands  subarea  and/or 
Bogoslof  District  is  closed  to  directed 
fishing  for  pollock  by  regulation,  then 
no  police  k  rOQ  reserve  will  be 
established  for  those  areas  and 
incidental  harv^est  of  pollock  by  CDQ 
groups  will  accrue  against  the  incidental 
catch  allowance  for  pollock  established 
under  §  679.20(a)(5)(i)(A)(I). 

*         *         *         »         * 

10.  In  §  679.32,  a  new  paragraph 
(c)(3)(vi)  is  added  to  read  as  follows: 

§679.32     Groundfish  and  halibut  CDQ 
catch  monitoring. 
***** 

(c)  *  *  * 

(3)  *  *  * 

(vi)  AFA  inshore  processors.  Take 
deliveries  from  a  vessel  engaged  in 
directed  fishing  for  pollock  CDQ 
without  following  an  approved  CMCP  as 
described  at  §  679.28(g). 
***** 

11.  In  §679.50.  the  section  heading, 
and  paragraph  (c)(4)(i)  are  revised, 
paragraph  (c)(6)  is  removed,  and 
paragraphs  (c)(5)  and  (d)(5)  are  added  to 
read  as  follows: 


§679  50     Groundfish  Obscve' P'ograrn 
applicable  through  Decernber  3' .  20C". 
***** 

(c)  *  *  * 

(4)  .  *  . 

(i)  Motherships  or  catcher/ processors 
using  trawl  gear — (A)  Multi-species  CDQ 
fishery.  A  mothership  or  catcher/ 
processor  using  trawl  gear  to  participate 
in  the  multi-species  CDQ  fishery  must 
have  at  least  two  level  2  observers  as 
described  at  paragraphs  (j)(l)(v)(D)  and 
(E)  of  this  section  aboard  the  vessel,  at 
least  one  of  whom  must  be  certified  as 
a  lead  level  2  observer. 

(B)  Pollock  CDQ  fishery.  A 
mothership  or  catcher/processor  using 
trawl  gear  to  participate  in  a  directed 
fishery  for  pollock  CDQ  must  have  at 
least  two  NMFS-certified  observers 
aboard  the  vessel,  at  least  one  of  whom 
must  be  certified  as  a  lead  level  2 
observer. 
****** 

(5)  AFA  catcher/processors  and 
motherships — (i)  Coverage 
requirement — (A)  Listed  AFA  catcher/ 
processors  and  AFA  motherships.  The 
owner  or  operator  of  a  listed  AFA 
catcher/processor  or  AFA  mothership 
must  provide  at  least  two  NMFS- 
certified  observers,  at  least  one  of  which 
must  be  certified  as  a  lead  level  2 
observer,  for  each  day  that  the  vessel  is 
used  to  harvest,  process,  or  take 
deliveries  of  groundfish  More  than  two 
observers  are  required  if  the  observer 
workload  restriction  at  paragraph 
(c)(5)(iii)  of  this  section  would 
otherwise  preclude  sampling  as 
required  under  §679. 63(a)(1). 

(B)  Unlisted  AFA  catcher/ processors. 
The  owner  or  operator  of  an  unlisted 
AFA  catcher/processor  must  provide  at 
least  two  NMFS-certified  observers  for 
each  day  that  the  vessel  is  used  to 
engage  in  directed  fishing  for  pollock  in 
the  BSAI,  or  takes  deliveries  of  pollock 
harvested  in  the  BSAI.  At  least  one 
observer  must  be  certified  as  a  lead  level 
2  observer.  When  an  unlisted  AFA 
catcher/processor  is  not  engaged  in 
directed  fishing  for  BSAI  pollock  and  is 
not  receiving  deliveries  of  pollock 
harvested  in  the  BSAI.  the  observer 
coverage  requirements  at  paragraph 
(c)(l)(iv)  of  this  section  apply. 

(ii)  Observer  work  load.  The  time 
required  for  the  observer  to  complete 
sampling,  data  recording,  and  data 
communication  duties  may  not  exceed 
12  consecutive  hours  in  each  24-hour 
period,  and.  the  observer  may  not 
sample  more  than  9  hours  in  each  24- 
hour  period. 

(d)  *  •  * 

(5)  AFA  inshore  processors — (i) 
Coverage  level.  An  AFA  inshore 
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prucL'ssur  is  required  to  provide  a  NMFS 
certified  observer  for  each  12 
consecutive  hour  period  of  each 
calendar  day  during  which  the 
processor  takes  delivery  of.  or  processes, 
groundfish  harvested  by  a  vessel 
engaged  in  a  directed  pollock  fishery  in 
the  BSAl.  An  AFA  inshore  processor 
that  takes  delivery  of  or  processes 
pollock  harvested  in  the  BSAI  directed 
pollock  fishery  for  more  than  12 
consecutive  hours  in  a  calendar  day  is 
required  to  provide  two  NMFS-certified 
observers  for  each  such  day. 

(ii)  Multiple  processors.  An  observer 
deployed  to  an  AFA  inshore  processor 
may  not  be  assigned  to  cover  more  than 
one  processor  during  a  calendar  day  in 
which  the  prcK:essor  receives  or 
processes  pollock  harvested  in  the  BSAl 
directed  pollock  fishery. 

(iii)  Observers  transferring  between 
vessels  and  processors.  An  observer 
transferring  from  an  AFA  catcher  vessel 
to  an  AFA  inshore  processor  may  not  be 
assigned  to  cover  the  AFA  inshore 
processor  until  at  least  12  hours  after 
offioad  and  sampling  of  the  catcher 
vessel's  delivery  is  completed. 
***** 

12.  In  50  CFR  part  679,  Subpart  F— 
American  Fisheries  Act  Management 
Measures  is  added  to  read  as  follows: 

Subpart  F     American  Fisheries  Act 
Management  Measures 


679.60  Authority  and  related  regulations. 

679.61  Formation  and  operation  of  fishery 
cooperatives. 

679.62  Inshore  sector  cooperative  allocation 
program. 

679.63  Catch  weighing  requirements  for 
vessels  and  processors. 

679.64  Harvesting  sideboard  limits  in  other 
fisheries. 

679.65  Crab  processing  sideboard  limits. 

Subpart  F— American  Fisheries  Act 
Management  Measures 

§  679  60     Authority  and  related  regulations. 

Ki:gul.itiuii.s  uiuli:r  tliii  subpart  wore 
developed  by  the  National  Marine 
Fisheries  Service  and  the  North  Pacific 
Fishery  Management  Council  to 
implement  the  American  Fisheries  Act 
(AFA)  (Div.  C,  Title  II.  Subtitle  II,  Public 
Law  105-277,  112  Stat.  2681  (1998)). 
Additional  regulations  in  this  part  that 
implement  specific  provisions  of  the 
AFA  are  set  out  at  §*»  679.2  Definitions. 
679.4  Permits,  679.5  Recordkeeping  and 
reporting,  679.7  Prohibitions,  679.20 
General  limitations.  679.21  Prohibited 
species  bycatch  management.  679.28 
Equipment  and  operational 
requirements  for  Catch  Weight 
Measurement,  679.31  CDQ  reserves,  and 


679.50  Groundfish  observer  program. 
Regulations  developed  by  the 
Department  of  Transportation  to 
implement  provisions  of  the  AFA  are 
found  at  50  CFR  part  356. 

§679  61      Formation  and  operation  of 
fishery  cooperatives. 

(a)  Who  is  liable  for  violations  by  a 
fishery  cooperative  and  cooperative 
members?  A  fishery  cooperative  must 
comply  with  the  provisions  of  this 
section.  The  owners  and  operators  of 
vessels  that  are  members  of  a  fishery 
cooperative  are  responsible  for  ensuring 
that  the  fishery  cooperative  complies 
with  the  directed  fishing,  sideboard 
closures.  PSC  limits  and  other 
allocations  and  restrictions  that  are 
applicable  to  the  fishery  cooperative. 
The  owners  and  operators  of  vessels  that 
are  members  of  a  fishery  cooperative  are 
resfusnsible  for  ensuring  that  all  fishery 
cooperative  members  comply  with  the 
directed  fishing,  sideboard  closures. 
PSC  limits  and  other  allocations  and 
restrictions  that  are  applicable  to  the 
fishery  cooperative. 

(b)  Who  must  comply  this  section? 
Any  fishery  cooperative  formed  under 
section  1  of  the  Fisherman's  Collective 
Marketing  Act  1934  (15  U.S.C.  521)  for 
the  purpose  of  cooperatively  managing 
directed  fishing  for  BSAI  pollock  must 
comply  with  the  provisions  of  this 
section.  The  owners  and  operators  of  all 
the  member  vessels  that  are  signatories 
to  a  fishery  cooperative  are  jointly  and 
severally  responsible  for  compliance 
with  the  requirements  of  this  section. 

(c)  Designated  representative  and 
agent  for  service  of  process.  Each 
cooperative  must  appoint  a  designated 
representative  and  agent  for  service  of 
process  and  must  ensure  that  the 
cooperative's  designated  representative 
and  agent  for  service  of  process  comply 
with  the  regulations  in  this  part. 

(1)  What  is  a  designated 
representative?  Any  cooperative  formed 
under  this  section  must  appoint  a 
designated  representative  to  fulfill 
regulatory  requirements  on  behalf  of  the 
cooperative  including,  but  not  limited 
to,  filing  of  cooperative  contracts,  filing 
of  annual  reports,  and  in  the  case  of 
inshore  sector  catcher  vessel 
cooperatives,  signing  cooperative 
fishing  permit  applications  and 
completing  and  submitting  inshore 
catcher  vessel  pollock  cooperative  catch 
reports.  The  designated  representative  is 
the  primary  contact  person  for  NMFS  on 
issues  relating  to  the  operation  of  the 
cooperative. 

(2)  What  is  an  agent  for  service  of 
process?  Any  cooperative  formed  under 
this  section  must  appoint  an  agent  who 
is  authorized  to  receive  and  respond  to 


any  legal  process  issued  in  the  United 
States  with  respect  to  all  owners  and 
operators  of  vessels  that  are  members  of 
the  cooperative.  The  cooperative  must 
provide  the  Regional  Administrator 
with  the  namiv  ,iddress  and  telephone 
number  of  t!i>    qpointed  agent.  Service 
on  or  notice  to  the  cooperative's 
appointed  agent  constitutes  service  on 
or  notice  to  all  members  of  the 
cooperative. 

(3)  What  is  the  term  of  service  and 
process  for  replacing  the  agent  for 
service  of  process?  The  agent  for  service 
of  process  must  be  capable  of  accepting 
service  on  behalf  of  the  cooperative 
until  December  31  of  the  year  5  years 
after  the  calendar  year  for  which  the 
fishery  cooperative  has  filed  its  intent  to 
operate.  The  owners  and  operators  of  all 
member  vessels  of  a  cooperative  are 
responsible  for  ensuring  that  a 
substitute  agent  is  designated  and  the 
Agency  is  notified  of  the  name,  address 
and  telephone  number  of  the  substitute 
agent  in  the  event  the  previously 
designated  agent  is  no  longer  capable  of 
accepting  service  on  behalf  of  the 
cooperative  or  the  cooperative  members 
within  that  5-vear  period. 

(d)  Annual  filing  requirements.  You 
must  file  on  an  annual  basis,  with  the 
Council  and  NMFS.  a  signed  copy  of 
your  fishery  cooperative  contract,  and 
any  material  modifications  to  any  such 
contract,  together  with  a  copy  of  a  letter 
from  a  party  to  the  contract  requesting 
a  business  review  letter  on  the  fishery 
cooperative  from  the  Department  of 
Justice  and  any  response  to  such 
request.  The  Council  and  NMFS  will 
make  this  information  available  to  the 
public  upon  request. 

(1 )  Must  multi-year  contracts  be  re- 
filed  annually?  If  your  cooperative 
contract  was  previously  filed  with 
NMFS  and  the  Council  under  paragraph 
(c)  of  this  section,  then  you  may  submit 
a  renewal  letter  to  NMFS  and  the 
Council  by  the  filing  deadline  in  lieu  of 
the  cooperative  contract  and  business 
review  letter.  The  renewal  letter  must 
provide  notice  that  the  previously  filed 
cooperative  contract  will  remain  in 
effect  for  the  subsequent  fishing  year. 
The  renewal  letter  also  must  detail  any 
material  modifications  to  the 
cooperative  contract  that  have  been 
made  since  the  last  filing  including,  but 
not  limited  to,  any  changes  in 
cooperative  membership. 

(2)  Where  must  contracts  or  renewal 
letters  be  filed?  You  must  send  a  signed 
copy  of  your  cooperative  contract  or 

_  renewal  letter  and  the  required 
supporting  materials  to  the  North 
Pacific  Fishery  Management  Council, 
605  West  4th  Ave,  Suite  306, 
Anchorage.  AK  99501;  and  to  the  NMFS 
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Alaska  Region.  The  mailing  address  for 
the  NMFS  Alaska  Region  i.s  P.O.  Box 
21668.  Juneau.  AK  99802  The  street 
address  for  delivery  bv  private  courier  is 
709  West  9th  St.,  Suite  401,  Juneau,  AK 
99801. 

(3)  What  is  the  deadline  for  filing? 
The  contract  or  renewal  letter  and 
supporting  materials  must  be  received 
by  NMFS  and  by  the  Council  at  least  30 
days  prior  to  the  start  of  anv  fishing 
activity  conducted  under  the  terms  of 
the  contract.  In  addition,  an  inshore 
cooperative  that  is  also  applying  for  an 
allocation  of  BSAl  pollock  under 
§679.62  must  file  its  contract,  any 
amendments  hereto,  and  supporting 
materials  no  later  than  December  1  of 
the  year  prior  to  the  year  in  which 
fishing  under  the  contract  will  occur. 

(e)  What  are  the  required  elements  in 
a  cooperative  contract?  (1) 
Requirements  for  all  fishery 
cooperatives.  Any  cooperative  contract 
filed  under  paragraph  (c)  of  this  section 
must: 

(i)  List  parties  to  the  contract. 

(ii)  List  all  vessels  and  processors  that 
will  harvest  and  process  pollock 
harvested  under  the  cooperative. 

(iii)  Specify  the  amount  or  percentage 
of  pollock  allocated  to  each  party  to  the 
contract. 

(iv)  Specify  a  designated 
representative  and  agent  for  service  of 
process. 

(v)  Include  a  contract  clause  under 
which  the  parties  to  the  contract  agree 
to  make  payments  to  the  State  of  Alaska 
for  anv  pollock  harvested  in  the  directed 
pollock  fishery  that  are  not  landed  in 
the  State  of  Alaska,  in  amounts  which 
would  otherwise  accrue  had  the  pollock 
been  landed  in  the  State  of  Alaska 
subject  to  any  landing  taxes  established 
under  Alaska  law  Failure  to  include 
such  a  contract  clause  or  for  such 
amounts  to  be  paid  will  result  in  a 
revocation  of  the  authority  to  form 
fishery  cooperatives  under  section  1  of 
the  Act  of  June  25,  1934  (15  U.S.C.  521 
et  seq.). 

(2)  Additional  required  elements  in  all 
fishery  cooperatives  that  include  AFA 
catcher  vessels.  A  cooperative  contract 
that  includes  catcher  vessels  must 
include  adequate  provisions  to  prevent 
each  non-exempt  member  catcher  vessel 
from  exceeding  an  individual  vessel 
sideboard  limit  for  each  BSAI  or  GOA 
sideboard  species  or  species  group  that 
is  issued  to  the  vessel  by  the  cooperative 
in  accordance  with  the  following 
formula: 

(i)  The  aggregate  individual  vessel 
sideboard  limits  issued  to  all  member 
vessels  in  a  ciKiperati\e  must  not  exceed 
the  aggregate  contributions  of  each 
member  vessel  towards  the  overall 


groundfish  sideboard  amount  as 
calculated  by  NMFS  under  §  679.64(b) 
and  as  announced  to  the  cooperative  by 
the  Regional  Administrator,  or 

(ii)  In  the  case  of  two  or  more 
cooperatives  that  have  entered  into  an 
inter-cooperative  agreement,  the 
aggregate  individual  vessel  sideboard 
limits  issued  to  all  member  vessels 
subject  to  the  inter-cooperative 
agreement  must  not  exceed  the 
aggregate  contributions  of  each  member 
vessel  towards  the  overall  groundfish 
sideboard  amount  as  calculated  by 
NMFS  under  §  679.64(b)  and  as 
announced  by  the  Regional 
Administrator. 

(f)  Annual  reporting  requirement.  Any 
fishery  cooperative  governed  by  this 
section  must  submit  preliminary  and 
final  annual  written  reports  on  fishing 
activity  to  the  North  Pacific  Fishery 
Management  Council,  605  West  4th 
Ave,  Suite  306,  Anchorage,  AK  99501. 
The  Council  will  make  copies  of  each 
report  available  to  the  public  upon 
request. 

(1)  What  are  the  submission 
deadlines?  You  must  submit  the 
preliminary  report  by  December  1  of 
each  year  ''i'ou  must  submit  the  final 
report  by  February  1  of  the  following 
year.  Annual  reports  must  be 
postmarked  by  the  submission  deadline 
or  received  by  a  private  courier  service 
by  the  submission  deadline. 

(2)  What  information  must  be 
included''  The  preliminar\'  and  final 
written  reports  must  contain,  at  a 
minimum: 

(i)  The  cooperative's  allocated  catch 
of  pollock  and  sideboard  species,  and 
anv  sub-allocations  of  pollock  and 
sideboard  species  made  by  the 
cooperative  to  individual  vessels  on  a 
vessel-bv-vessel  basis; 

(ii)  The  cooperative's  actual  retained 
and  discarded  catch  of  pollock, 
sideboard  species,  and  PSC  on  an  area- 
bv-area  and  vessel-by-vessel  basis; 

(iii)  A  description  of  the  method  used 
bv  the  cooperative  to  monitor  fisheries 
in  which  cooperative  vessels 
participated; 

(iv]  A  description  of  any  actions  taken 
bv  the  cooperative  in  response  to  any 
vessels  that  exceed  their  allowed  catch 
and  bycatch  in  pollock  and  all 
sideboard  fisheries;  and 

(v)  The  total  weight  of  pollock  landed 
outside  the  State  of  Alaska  on  a  vessel- 
by-vessel  basis. 

(3)  What  IS  the  required  format?  You 
must  submit  at  least  one  copy  of  each 
annual  report  ready  for  duplication  on 
unbound  single-sided  8  5-  by  11-inch 
paper,  or  in  an  alternative  format 
approved  in  advance  by  the  Council. 


(g)  Landing  tax  payment  deadline. 
You  must  pay  any  landing  tax  owed  to 
the  State  of  Alaska  under  subsection 
210(f)  of  the  AFA  and  paragraph 
(d)(l)(v)  of  this  section  before  April  1  of 
the  following  year,  or  the  last  day  of  the 
month  following  the  date  of  publication 
of  statewide  average  prices  by  the 
Alaska  State  Department  of  Revenue, 
whichever  is  later.  All  members  of  the 
cooperative  are  prohibited  from 
harvesting  pollock  in  the  BSAl  directed 
pollock  fishery  after  the  payment 
deadline  if  any  member  vessel  has  failed 
to  pay  all  required  landing  taxes  from 
any  landings  made  outside  the  State  of 
Alaska  by  the  landing  deadline. 
Members  of  the  cooperative  may  resume 
directed  fishing  for  pollock  once  all 
nverdne  landine  taxes  nre  paid 

§679,62     inshore  secto'  cooperaiive 
allocation  program 

(a)  How  will  inshore  sector 
cooperative  allocations  be  made?  An 
inshore  catcher  vessel  cooperative  that 
applies  for  and  receives  an  AFA  inshore 
cooperative  fishing  permit  under 
§679.4(1)(6)  will  receive  a  sub-allocation 
of  the  annual  Bering  Sea  subarea 
inshore  sector  directed  fishing 
allowance.  If  the  Aleutian  Islands 
Subarea  is  open  to  directed  fishing  for 
pollock  then  the  cooperative  also  will 
receive  a  sub-allocation  of  the  annual 
Aleutian  Islands  Subarea  inshore  sector 
directed  fishing  allowance.  Each  inshore 
cooperative's  annual  allocation 
amount(s)  will  be  determined  using  the 
following  procedure: 

(1)  Determination  of  individual  vessel 
catch  histories.  The  Regional 
Administrator  will  calculate  an  official 
AFA  inshore  cooperative  catch  history 
for  every  inshore-sector  endorsed  AFA 
catcher  vessel  according  to  the 
following  steps: 

(i)  Determination  of  annual  landings. 
For  each  year  from  1995  through  1997 
the  Regional  Administrator  will 
determine  each  vessel's  total  non-CDQ 
inshore  pollock  landings  from  the 
Bering  Sea  Subarea  and  Aleutian  Islands 
Subarea  separately,  except  for  the  F/V 
PROVIDL\N  (USCG  documentation 
number  1062183). 

(ii)  Determination  of  annual  landings 
for  the  F/V  PROMDIAN.  For  the  F/V 
PROVIDIAN,  pursuant  to  Public  Law 
106-562.  the  Regional  Administrator 
will  substitute  the  1992  through  1994 
total  Bering  Sea  subarea  and  Aleutian 
Islands  subarea  pollock  non-CDQ 
inshore  landings  made  by  the  F/V 
OCEAN  SPRAY  (USCG  documentation 
number  517100  for  the  purpose  of 
determining  annual  cooperative  quota 
share  percentage. 
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(lii)  Ojlshori'  coiupensulion.  ll  a 
catcher  vessel  made  a  total  of  500  or 
more  mt  of  landings  of  non-CDQ  Bering 
Sea  Subarea  pollock  or  Aleutian  Islands 
Subarea  pollock  to  catcher/processors  or 
offshore  motherships  other  than  the 
EXCELLENCE  (USCG  documentation 
number  967502);  GOLDEN  ALASKA 
(USCG  documentation  number  651041); 
or  OCEAN  PHOENIX  (USCG 
documentation  number  296779)  over 
the  3-year  period  from  1995  through 
1997,  then  all  non-CDQ  offshore  pollock 
landings  made  by  that  vessel  during 
from  1995  through  1997  will  be  added 
to  the  vessel's  inshore  catch  history  by 
year  and  subarea. 

(iv)  Best  two  out  of  three  years.  After 
steps  (a)(l)(i)  and  (ii)  of  this  section  are 
completed,  the  2  years  with  the  highest 
landings  will  be  selected  for  each 
subarea  and  added  together  to  generate 
the  vessel's  official  AFA  inshore 
cooperative  catch  history  for  each 
subarea.  A  vessel's  best  2  years  may  be 
different  for  the  Bering  Sea  subarea  and 
the  Aleutian  Islands  Subarea. 

(2)  Conversion  of  individual  vessel 
catch  histories  to  annual  cooperative 
quota  share  percentages.  Each  inshore 
pollock  cooperative  that  applies  for  and 
receives  cm  AFA  inshore  pollock 
cooperative  fishing  permit  will  receive 
an  annual  quota  share  percentage  of 
pollock  for  each  subarea  of  the  BSAI 
that  is  equal  to  the  sum  of  each  member 
vessel's  official  AFA  inshore 
cooperative  catch  history  for  that 
subarea  divided  by  the  sum  of  the 
official  AFA  inshore  cooperative  catch 
histories  of  all  inshore-sector  endorsed 
AFA  catcher  vessels.  The  cooperative's 
quota  share  percentage  will  be  listed  on 
the  cooperative's  AFA  pollock 
cooperative  permit. 

(3)  Conversion  of  quota  share 
percentage  to  TAC  allocations.  Each 
inshore  pollock  cooperative  that 
receives  a  quota  share  percentage  for  a 
fishing  year  will  receive  an  annual 
allocation  of  Bering  Sea  and/or  Aleutian 
Islands  pollock  that  is  equal  to  the 
cooperative's  quota  share  percentage  for 
that  subarea  multiplied  by  the  annual 
inshore  pollock  allocation  for  that 
subarea.  Each  cooperative's  annual 
pollock  TAC  allocation  may  be 
published  in  the  interim,  and  final  BSAI 
TAC  specifications  notices. 

(b)  What  are  the  restrictions  on  fishing 
under  an  inshore  cooperative  fishing 
permit?  Any  cooperative  that  receives  a 
cooperative  fishing  permit  under 
§679.4(1)(6)  must  comply  with  the 
following  fishing  restrictions.  The 
owners  and  operators  of  all  the  member 
vessels  that  are  named  on  an  inshore 
cooperative  fishing  permit  are  jointly 


and  severally  responsible  lor 
compliance. 

(1)  What  vessels  are  eligible  to  fish 
under  an  inshore  cooperative  fishing 
permit?  Only  catcher  vessels  listed  on  a 
cooperative's  AFA  inshore  cooperative 
fishing  permit  are  permitted  to  harvest 
any  portion  of  an  inshore  cooperative's 
annual  pollock  allocation. 

(2)  Wnat  harvests  accrue  against  the 
cooperative  allocation?  All  BSAI 
inshore  pollock  harvested  by  a  member 
vessel  while  engaging  in  directed 
fishing  for  inshore  pollock  in  the  BSAI 
during  the  fishing  year  for  which  the 
annual  cooperative  allocation  is  in  effect 
will  accrue  against  the  cooperative's 
annual  pollock  allocation  regardless  of 
whether  the  pollock  was  retained  or 
discarded. 

(3)  Hovi'  must  cooperative  harvests  be 
reported?  Each  inshore  pollock 
cooperative  must  report  its  BSAI 
pollock  harvest  to  >JMFS  on  a  weekly 
basis  according  to  the  recordkeeping 
and  reporting  requirements  set  out  at 
§679.5(o). 

§679  63     Catch  weighing  requirements  for 
vessels  and  processors. 

(a)  What  are  the  requirements  for 
listed  AFA  catcher/ processors  and  AFA 
motherships?  (1)  Catch  weighing.  All 
groundfish  landed  by  listed  AFA 
catcher/processors  or  received  by  AFA 
motherships  must  be  weighed  on  a 
NMFS-certified  scale  and  made 
available  for  sampling  by  a  NMFS 
certified  observer.  The  owner  and 
operator  of  a  listed  AFA  catcher/ 
processor  or  an  AFA  mothership  must 
ensure  that  the  vessel  is  in  compliance 
with  the  scale  requirements  described  at 
§  679.28(b),  that  each  groundfish  haul  is 
weighed  separately,  and  that  no  sorting 
of  catch  takes  place  prior  to  weighing. 

(2)  Observer  sampling  station.  The 
owner  and  operator  of  a  listed  AFA 
catcher/ processor  or  AFA  mothership 
must  provide  an  observer  sampling 
station  as  described  at  §  679.28(d)  and 
must  ensure  that  the  vessel  operator 
complies  with  the  observer  sampling 
station  requirements  described  at 
§  679.28(d)  at  all  times  that  the  vessel 
harvests  groundfish  or  receives 
deliveries  of  groundfish  harvested  in  the 
BSAI  or  GOA. 

(b)  What  are  the  requirements  for 
unlisted  AFA  catcher/processors?  The 
owner  or  operator  of  an  unlisted  AFA 
catcher/processor  must  comply  with  the 
catch  weighing  and  observer  sampling 
station  requirements  set  out  in 
paragraph  (a)  of  this  section  at  all  times 
the  vessel  is  engaged  in  directed  fishing 
for  pollock  in  the  BSAI. 

(c)  What  are  the  requirements  for  AFA 
inshore  processors?  { 1 )  Catch  weighing. 


All  groundfish  landed  by  AFA  catcher 
vessels  engaged  in  directed  fishing  for 
pollock  in  the  BSAI  must  be  sorted  and 
weighed  on  a  scale  approved  by  the 
State  of  Alaska  as  described  in 
§  679.28(c),  and  be  made  available  for 
sampling  by  a  NMFS  certified  observer. 
The  observer  must  be  allowed  to  test 
any  scale  used  to  weigh  groundfish  in 
order  to  determine  its  accuracy. 

(2)  The  plant  manager  or  plant  liaison 
must  notify  the  observer  of  the 
offloading  schedule  for  each  delivery  of 
BSAI  pollock  by  an  AFA  catcher  vessel 
at  least  1  hour  prior  to  offloading.  An 
observer  must  monitor  each  delivery  of 
BSAI  pollock  from  an  AFA  catcher 
vessel  and  be  on  site  the  entire  time  the 
delivery  is  being  weighed  or  sorted. 

§  679  64     Harvesting  sideboards  limits  in 
other  fistieries. 

(a)  Harvesting  sideboards  for  listed 
AFA  catcher/processors.  The  Regional 
Administrator  will  restrict  the  ability  of 
listed  AFA  catcher/processors  to  engage 
in  directed  fishing  for  non-pollock 
groundfish  species  to  protect 
participants  in  other  groundfish 
fisheries  from  adverse  effects  resulting 
from  the  AFA  and  from  fishery 
cooperatives  in  the  directed  pollock 
fishery. 

(1)  How  will  groundfish  sideboard 
limits  for  AFA  listed  catcher/processors 
be  calculated?  (i)  For  each  groundfish 
species  or  species  group  in  which  a  TAC 
is  specified  for  an  area  or  subarea  of  the 
BSAI,  the  Regional  Administrator  will 
establish  annual  AFA  catcher/processor 
harvest  limits  as  follows: 

(ii)  Pacific  cod.  The  Pacific  cod 
harvest  limit  will  be  equal  to  the  1997 
aggregate  retained  catch  of  Pacific  cod 
by  catcher/processors  listed  in 
paragraphs  208(e)(1)  through  (20)  and 
209  of  the  AFA  in  non-pollock  target 
fisheries  divided  by  the  amount  of 
Pacific  cod  caught  by  trawl  catcher/ 
processors  in  1997  multiplied  by  the 
Pacific  cod  TAC  available  for  harvest  by 
trawl  catcher/processors  in  the  year  in 
which  the  harvest  limit  will  be  in  effect. 

(2)  Aleutian  Islands  Pacific  ocean 
perch,  (i)  The  Aleutian  Islands  Pacific 
ocean  perch  harvest  limit  will  be  equal 
to  the  1996  through  1997  aggregate 
retained  catch  of  Aleutian  Islands 
Pacific  ocean  perch  by  catcher/ 
processors  listed  in  paragraphs  208(e)(1) 
through  (20)  and  209  of  the  AFA  in  non- 
pollock  target  fisheries  divided  by  the 
sum  of  the  Aleutian  Islands  Pacific 
ocean  perch  catch  in  1996  and  1997 
multiplied  by  the  Aleutian  Islands 
Pacific  ocean  perch  TAC  available  for 
harvest  in  the  year  in  which  the  harvest 
limit  will  be  in  effect. 
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(ii)  If  the  amtiunt  (if  Pacific  ocean 
perch  calculated  under  paragraph 
(a)(l)(ii)(A)  of  this  settiun  is  determined 
bv  the  Regional  Administrator  to  be 
msufficient  to  meet  bvcatch  needs  of 
.\V.\  rate  her/ proce.ssors  in  other 
directed  fisheries  for  groundfish,  the 
Regional  .Administrator  will  prohibit 
directed  fishing  for  Aleutian  Islands 
Pacific  ocean  perch  bv  AFA  catcher 
[)roc  essors  and  establish  the  sideboard 
amount  equal  to  the  amount  of  Aleutian 
Islands  Pacific  ocean  perch  caught  by 
AFA  catcher  processors  incidental  to 
directed  fishing  for  other  groundfish 
species. 

(3)  Atka  mackerel.  The  Atka  mackerel 
har\  est  limit  for  each  area  and  season 
will  bt;  equal  to: 

(i)  Bering  Sea  subarea  and  Eastern 
Aleutian  Islands,  zero; 

(ii)  Central  Aleutian  Islands,  11.5 
percent  of  the  annual  TAC  specified  for 
.'\tka  mackerel;  and 

(iii)  Western  Aleutian  Islands.  20 
percent  of  the  annual  TAC  specified  for 
Atka  mackerel. 

(4)  Remaining  groundfish  species,  (i) 
Except  as  provided  for  in  paragraphs 
(a)(l)(i)  through  (a)(l)(iii)  of  this  section, 
the  harvest  limit  for  each  BSAI 
groundfish  species  or  species  group  will 
be  equal  to  the  1995  through  1997 
aggregate  retained  catch  of  that  species 
by  catcher/processors  listed  in 
paragraphs  208(e)(1)  through  (20)  and 
section  209  of  the  AFA  in  non-pollock 
target  fisheries  divided  by  the  sum  of 
the  catch  of  that  species  in  1995  through 
1997  multiplied  by  the  TAC  of  that 
species  available  for  harvest  by  catcher/ 
processors  in  the  year  in  which  the 
harvest  limit  will  be  in  effect. 

(ii)  If  the  amount  of  a  species 
calculated  under  paragraph  (a)(l)(iv)  of 
this  section  is  determined  by  the 
Regional  Administrator  to  be 
insufficient  to  meet  bycatch  needs  for 
AFA  catcher/processors  in  other 
directed  fisheries  for  groundfish,  the 
Regional  Administrator  will  prohibit 
directed  fishing  for  that  species  by  AFA 
catcher  processors  and  establish  the 
sideboard  amount  equal  to  the  amount 
of  that  species  caught  by  AFA  catcher 
processors  incidental  to  directed  fishing 
for  other  groundfish  species. 

(5)  How  will  halibut  and  crab  PSC 
sideboard  limits  be  calculated?  For  each 
halibut  or  crab  PSC  limit  specified  for 
catcher/processors  in  the  BSAI,  the 
Regional  Administrator  will  establish  an 
annual  listed  AFA  catcher/processor 
PSC  limit  equal  to  the  estimated 
aggregate  1995  through  1997  PSC 
bycatch  of  that  species  by  catcher/ 
processors  listed  in  paragraphs  208(e)(1) 
through  (20)  and  209  of  the  AFA  while 
engaged  in  directed  fishing  for  species 


other  than  pollock  divided  by  the 
aggregate  PSC  bvcatch  limit  of  that 
species  fur  catcher/ processors  from  1995 
through  1997  multiplied  by  the  PSC 
limit  of  that  species  available  to  catcher/ 
processors  in  the  year  in  which  the 
har\'est  limit  will  be  in  effect. 

(6)  How  will  AFA  catcher/processor 
sideboard  limits  be  managed?  The 
Regional  .Administrator  will  manage 
groundfish  har\est  limits  and  PSC 
bycatch  limits  for  AFA  catcher/ 
processors  through  directed  fishing 
closures  in  non-pollock  groundfish 
fisheries  in  accordance  with  the 
procedures  set  out  in  §§679.20(d)(l)(iv), 
and  679.21(e)(3)(v). 

(b)  Harvesting  sideboards  for  AFA 
catcher  vessels.  The  Regional 
Administrator  will  restrict  the  ability  of 
AFA  catcher  vessels  to  engage  in 
directed  fishing  for  other  groundfish 
species  to  protect  participants  in  other 
groundfish  fisheries  from  adverse  effects 
resulting  from  the  AFA  and  from  fishery 
cooperatives  in  the  directed  pollock 
fishery. 

(1)  To  whom  do  the  catcher  vessel 
sideboard  limits  apph^  Catcher  vessel 
harvest  limits  and  PSC  bycatch  limits 
apply  to  all  AFA  catcher  vessels 
participating  in  all  GOA  groundfish 
fisheries  and  all  non-pollock  groundfish 
fisheries  in  the  BSAI  except  vessels 
qualifying  for  sideboard  exemptions  in 
the  specific  fisheries  identified  in 
paragraph  (b)(2)  of  this  section. 

(2)  Who  is  exempt  from  catcher  vessel 
sideboards?  (i)  BSAI  Pacific  cod 
sideboard  exemptions— (A)  AFA  catcher 
vessels  less  than  125  ft  (38.1  m)  LOA 
that  are  determined  by  the  Regional 
Administrator  to  have  harvested  a 
combined  total  of  less  than  5.100  mt  of 
BSAI  pollock,  and  to  have  made  30  or 
more  legal  landings  of  Pacific  cod  in  the 
BSAI  directed  fishery  for  Pacific  cod 
from  1995  through  1997  are  exempt 
from  sideboard  closures  for  BSAI  Pacific 
cod. 

(B)  AFA  catcher  vessels  with 
mothership  endorsements  are  exempt 
from  BS.AI  Pacific  cod  catcher  vessel 
sideboard  directed  fishing  closures  after 
March  1  of  each  fishing  year. 

(ii)  GOA  groundfish  sideboard 
exemptions.  AFA  catcher  vessels  less 
than  125  ft  (38.1  m)  LOA  that  are 
determined  by  the  Regional 
Administrator  to  have  harvested  less 
than  5,100  mt  of  BSAI  pollock  and  to 
have  made  40  or  more  landings  of  GOA 
groundfish  from  1995  through  1997  are 
exempt  from  GOA  groundfish  catcher 
vessel  sideboard  directed  fishing 
closures. 

(3)  How  will  groundfish  sideboard 
limits  be  calculated?  For  each 
groundfish  species  or  species  group  in 


which  a  TAC  is  specified  for  an  area  or 
subarea  of  the  GOA  and  BSAI;  the 
Regional  Administrator  will  establish 
annual  AFA  catcher  vessel  groundfish 
harvest  limits  as  follows: 

(i)  BSAI  groundfish  other  than  Pacific 
cod.  The  AFA  catcher  vessel  groundfish 
harvest  limit  for  each  BSAI  groundfish 
species  or  species  group  other  than 
BSAI  Pacific  cod  will  be  equal  to  the 
aggregate  retained  catch  of  that 
groundfish  species  or  species  group 
from  1995  through  1997  by  all  AFA 
catcher  vessels;  divided  by  the  sum  of 
the  TACs  available  to  catcher  vessels  for 
that  species  or  species  group  from  1995 
through  1997;  muhiplied  by  the  TAC 
available  to  catcher  vessels  in  the  year 
or  season  in  which  the  harvest  limit  will 
be  in  effect. 

(ii)  BSAI  Pacific  cod.  The  AFA 
catcher  vessel  groundfish  harvest  limit 
for  BSAI  Pacific  cod  will  be  equal  to  the 
retained  catch  of  BSAI  Pacific  cod  in 
1997  by  AFA  catcher  vessels  not 
exempted  under  paragraph  (b)(2)(i)(A) 
of  this  section  divided  by  the  BSAI 
Pacific  cod  TAC  available  to  catcher 
vessels  in  1997;  multipUed  by  the  BSAI 
Pacific  cod  TAC  available  to  catcher 
vessels  in  the  year  or  season  in  which 
the  harvest  limit  will  be  in  effect. 

(iii)  GOA  groundfish.  The  AFA 
catcher  vessel  groundfish  harvest  limit 
for  each  GOA  groundfish  species  or 
species  group  will  be  equal  to  the 
aggregate  retained  catch  of  that 
groundfish  species  or  species  group 
from  1995  through  1997  by  AFA  catcher 
vessels  not  exempted  under  paragraph 
{b)(2)(ii)  of  this  section;  divided  by  the 
sum  of  the  TACs  of  that  species  or 
species  group  available  to  catcher 
vessels  from  1995  through  1997; 
multiplied  by  the  TAC  available  to 
catcher  vessels  in  the  year  or  season  in 
which  the  harvest  limit  will  be  in  effect. 

(4)  How  will  PSC  bycatch  limits  be 
calculated?  The  AFA  catcher  vessel  PSC 
bycatch  limit  for  halibut  in  the  BSAI 
and  GOA,  and  each  crab  species  in  the 
BSAI  for  which  a  trawl  bycatch  limit 
has  been  established  will  be  a  portion  of 
the  PSC  limit  equal  to  the  ratio  of 
aggregate  retained  groundfish  catch  by 
AFA  catcher  vessels  in  each  PSC  target 
category  from  1995  through  1997 
relative  to  the  retained  catch  of  all 
vessels  in  that  fishen,'  from  1995 
through  1997. 

(5)  How  will  catcher  vessel  sideboard 
limits  be  managed?  The  Regional 
Administrator  will  manage  groundfish 
harvest  limits  and  PSC  bycatch  limits 
for  AFA  catcher  vessels  using  directed 
fishing  closures  according  to  the 
procedures  set  out  at  §§679.20(d)(l}{iv) 
and  679.21(d)(8)  and  (e)(3}(v}. 
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§6  79  6b     Crab  processing  sideboard  limits 

(a)  What  is  the  purpose  of  crab 
processing  limitsl  The  purpose  of  crab 
processing  sideboard  limits  is  to  protect 
nrocessors  not  eligible  to  participate  in 
the  directed  pollock  fishery  from 
adverse  effects  as  a  result  of  the  AFA 
and  the  formation  of  fishery 
cooperatives  in  the  directed  pollock 
fishery. 

(b)  To  whom  do  the  crab  processing 
sideboard  limits  apply?  The  crab 
processing  sideboard  limits  in  this 
section  apply  to  any  AFA  inshore  or 
mothership  entity  that  receives  pollock 
harvested  in  the  BSAI  directed  pollock 
fishery  by  a  fishery  cooperative 
established  under  §679,61  or  §679.62 

(c)  How  are  crab  processing  sideboard 
percentages  calculated"?  Upon  receipt  of 
an  application  for  a  cooperative 
processing  endorsement  from  the 
owners  of  an  AFA  mothership  or  AFA 
inshore  processor,  the  Regional 
Administrator  will  calculate  a  crab 
processing  cap  percentage  for  the 
associated  AFA  inshore  or  mothership 
entity.  The  crab  processing  cap 


percentage  for  each  BSAI  king  or  Tanner 
crab  species  will  be  equal  to  the 
percentage  of  the  total  catch  of  each 
BSAI  king  or  Tanner  crab  species  that 
the  AFA  crab  facilities  associated  with 
the  AFA  inshore  or  mothership  entity 
processed  in  the  aggregate,  on  average, 
in  1995,  1996,  1997,  and  1998  with  1998 
given  double-weight  (counted  twice). 

(d)  How  will  AFA  entities  be  notified 
of  their  crab  processing  sideboard 
percentages?  An  AFA  inshore  or 
mothership  entity's  crab  processing  cap 
percentage  for  each  BSAI  king  or  Tanner 
crab  species  will  be  listed  on  each  AFA 
mothership  or  AFA  inshore  processor 
permit  that  contains  a  cooperative 
pollock  processing  endorsement. 

(e)  How  are  crab  processing  sideboard 
percentages  converted  to  poundage 
caps?  Prior  to  the  start  of  each  BSAI 
king  or  Tanner  crab  fishery,  NMFS  will 
convert  each  AFA  inshore  or 
mothership  entity's  crab  processing 
sideboard  percentage  to  a  poundage  cap 
by  multiplying  the  crab  processing 
sideboard  percentage  by  the  pre-season 


guideline  harvest  level  established  for 
that  crab  fishery  by  ADF&G. 

(f)  How  will  crab  processing  sideboard 
poundage  caps  be  announced?  The 
Regional  Administrator  will  notify  each 
AFA  inshore  or  mothership  entity  of  its 
crab  processing  sideboard  poundage  cap 
through  a  letter  to  the  owner  of  the  AFA 
mothership  or  AFA  inshore  processor. 
The  public  will  be  notified  of  each- 
entity's  crab  processing  sideboard 
poundage  cap  through  information 
bulletins  published  on  the  NMFS- 
Alaska  Region  world  wide  web  home 
page  {[http://www.fakr.noaa.gov) 

^§679  7    6 '9  30   679  32  ana  679  50 
'Amended] 

13.  In  ^§679.7,679.30,679.32  and 
679.50,  at  each  of  the  paragraphs  shown 
in  the  first  column,  remove  the  phrase 
indicated,  respectively,  second  column, 
CHANGE  FROM  and  replace  it  with  the 
phrase  indicated,  respectively,  in  the 
third  column,  CHANGE  TO,  to  read  as 
follows: 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

USCG    200?    14069] 

Maritime  Security 

AGENCY:  c;oast  Guard.  DOT 

action:  Notice  of  meetings;  request  for 

iniuients. 


summary:  The  Coast  Guard  is  holding 
seven  public  meetings  to  discuss 
requirements  for  security  assessments, 
plans,  and  specific  security  measures  for 
ports,  vessels,  and  facilities.  Discussions 
will  aid  the  Coast'Guard  in  determining 
the  types  of  vessels  and  facilities  that 
pose  a  risk  of  being  involved  in  a 
transportation  security  incident,  and  in 
identifying  security  measures  and 
standards  to  deter  such  incidents. 
Discussions  will  also  focus  on  aligning 
domestic  maritime  security 
requirements  with  the  International 
Ship  and  Port  Facility  Security  (ISPS) 
Code  and  recent  amendments  to  the 
International  Convention  for  the  Safety 
of  Life  at  Sea  (SOLAS),  to  comply  with 
section  102  (Port  security)  of  the 
recently  enacted  Maritime 
Transportation  Security  Act  of  2002 
(MTSA).  We  encourage  interested 
individuals  and  organizations  to  attend 
the  meetings  and  submit  comments  for 
discussion  during  the  meetings.  We  also 
seek  comments  from  anyone  unable  to 
attend  the  meetings. 

DATES:  The  public  meetings  will  be  held 
on  the  following  dates  and  at  the 
following  locations. 

•  January  27,  2003.  9  a.m.  to  5  p.m.. 
New  Orleans,  LA. 

•  January  30,  2003,  2  p.m.  to  7  p.m., 
Cleveland,  OH. 

•  January  31,  2003.  12  (noon)  to  6 
p.m.,  St.  Louis,  MO. 

•  February  3.  2003.  9  a.m.  to  5  p.m.. 
Seattle.  WA. 

•  February  5,  2003.  9  a.m.  to  5  p.m., 
Los  Angeles-Long  Beach.  CA. 

•  February  7,  2003.  9  a.m.  to  5  p.m.. 
Jacksonville,  FL. 

•  February  11,  2003.  9  a.m.  to  5  p.m., 
New  York  City.  NY. 

Comments  and  related  material 
intended  for  inclusion  in  the  public 
docket  (USCG-2002-14069)  must  reach 
the  Docket  Management  Facility  on  or 
before  February  28.  2003.  Comments 
and  related  material  containing 
protected  information,  such  as 
proprietary  or  security  information, 
intended  for  inclusion  in  the  Coast 
Guards  internal  docket  for  protected 
information  also  must  reach  the  Coast 
Guard's  Office  of  Regulations  and 
Administrative  Law  (G-LRA)  on  or 
before  February  28.  2003. 


ADDRESSES:  1  ho  nioetmgs  will  be  tield  at 
111    liillnvvmg  locations: 

•  New  Orleans,  LA — Hilton 
Riverside.  2  Poydras  St..  New  Orleans. 
LA  70140. 

•  Cleveland,  OH — Sheraton 
Cleveland  City  Centre  Hotel,  Dorothy 
Fuldheim  Room.  Ill  St.  Clair  Ave.. 
Cleveland.  OH  44144. 

•  St.  Louis,  MO — Robert  A.  Young 
Federal  Building  (RAY.  Building), 
1222  Spruce  St.,  St.  Louis,  MO  63017. 

•  Seattle,  WA— Boeing  Field.  7755 
East  Marginal  Way  South,  Building  2- 
22,  Auditorium.  Seattle,  WA  98108. 

•  Los  Angeles-Long  Beach,  CA — Port 
of  Los  Angeles.  425  S.  Palos  Verdes  St., 
San  Pedro.  CA  90731. 

•  Jacksonville.  FL — Florida 
Department  of  Law  Enforcement  (FDLE). 
921  N.  Davis  St.,  Building  E. 
Jacksonville.  FL  32209. 

•  New  York  City,  NY— Customs 
House  Auditorium.  Alexander  Hamilton 
U.S.  Customs  House,  1  Bowling  Green, 
New  York,  NY  10004. 

You  may  submit  your  public 
comments  directly  to  the  Docket 
Management  Facility.  Please  see  the 
Request  for  Comments  section  below  for 
more  information  regarding  submitting 
comments  that  contain  protected 
information.  To  make  sure  that  your 
public  comments  and  related  material 
do  not  enter  the  docket  (USCG-2002- 
14069)  more  than  once,  please  submit 
them  by  only  one  of  the  following 
means; 

(1)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov/. 

(2)  By  fax  to  the  Docket  Management 
Facility  at  202^93-2251. 

(3)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building.  400 
Seventh  Street.  SW..  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays 
The  telephone  number  is  202-366- 
9329. 

(4)  By  mail  to  the  Docket  Management 
Facility.  (USCG-2002-14069).  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street.  SW.. 
Washington.  DC  20590-0001. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  material  received 
from  the  public,  as  well  as  documents 
mentioned  in  this  notice  as  being 
available  in  the  public  docket,  will 
become  part  of  this  public  docket  and 
will  be  available  for  inspection  or 
copying  at  room  PL— 401  on  the  Plaza 
level  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington.  DC. 
between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  notice  in  the 


public  ducket  on  the  internet  at  http:// 
dms.dot.gov/. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  Department  of 
Transportation's  cornpl.t.'  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477-78),  or  you  may  visit  http:// 
dms.dot.gov/. 

Comments  containing  protected 
information,  as  explained  in  the  Request 
for  Comments  section  below,  must  be 
submitted  in  writing  and  must  be 
mailed  or  hand-delivered  to 
Commandant  (G-LRA)/Room  3406,  U.S. 
Coast  Guard  Headquarters.  2100  Second 
Street.  SW.,  Wa-shington.  DC  20593. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  this  notice  or 
the  public  meetings,  write  or  call  Mr. 
Martin  Jackson  of  the  Office  of 
Standards  Evaluation  and  Development 
(G-MSR).  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street.  SW., 
Washington,  DC  20593, 
miackson@comdt.uscg.mil.  oral  202- 
267-1140. 

For  questions  regarding  submissions 
of  protected  information,  contact  Ms. 
Kathryn  Sinniger  of  the  Office  of 
Regulations  and  Administrative  Law 
(G-LRA),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593,  or  at  202-267- 
1534. 

For  questions  on  viewing  or 
submitting  material  to  the  public 
docket,  call  Ms.  Dorothy  Beard,  Chief  of 
Dockets.  Department  of  Transportation, 
at  202-366-5149. 
SUPPLEMENTARY  INFORMATION: 

Request  tor  Comments 

We  encourage  you  to  participate  in 
these  meetings  by  submitting  comments 
and  related  material.  If  you  do  so,  please 
include  your  name  and  address,  identify 
-the  docket  number  (USCG-2002-14069) 
and  give  the  reason  for  each  comment. 

If  you  wish  to  submit  any  protected 
information  in  your  comments,  you 
must  submit  your  comment  by  mail  or 
hand  delivery  to  the  Office  of 
Regulations  and  Administrative  Law 
(G-LRA)  at  the  address  under 
ADDRESSES.  Protected  information 
im  iuiltjs  confidential  or  privileged 
business  or  commercial  information  that 
is  not  normally  released  to  the  public. 
It  also  includes  security  information 
that,  if  released,  would  be  detrimental  to 
the  safety  of  persons  in  transportation. 
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Excunples  of  the  latter  include 
vulnerability  assessments  (or  portions 
thereof),  specific  security  actions  to  be 
taken  by  your  company  or  vessel,  and 
draft  plans  that  would  comply  with  the 
International  Ship  and  Port  Facility 
Security  (LSPS)  Code  or  any  of  the 
Navigation  and  Vessel  Inspection 
Circulars  (NVICs)  referenced  in  this 
notice.  Please  be  sure  to  indicate 
whether  the  entire  submission 
constitutes  protected  information,  or  if 
it  is  only  portions  of  the  submission  that 
need  to  be  protected.  If  the  latter,  please 
identify  those  portions  which  constitute 
protected  information  clearly  within 
your  submission.  If  you  are  submitting 
confidential  or  privileged  business 
information,  please  explain,  within  your 
submission,  how  this  information  is 
normally  treated  within  your  company 
or  organization. 

You  may  submit  your  public 
comments  and  material  electronically, 
by  fax,  by  delivery,  or  by  mail  to  the 
Docket  Manapement  Farilitv  at  the 
address  under  ADDRESSES;  hut  please 
submit  your  public  comments  and 
material  by  only  one  means.  If  you 
submit  them  by  mail  or  delivery,  submit 
them  in  an  unbound  format,  no  larger 
than  8V2  bv  11  inches,  suitable  for 
copying  and  electronic  filing.  If  you 
submit  them  by  mail  and  would  like  to 
know  that  they  reached  the  Facility. 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period. 

Public  Meetings 

The  C^oast  Cuard  encourages  the 
following  individuals  and  organization 
representatives  to  atten<l  the  public; 
meetings: 

•  Owners  and  operators  of  vessels, 
facilities,  and  other  structures  located 
on  or  adjacent  to  U.S.  navigable  waters; 

•  Federal,  State,  and  local  agencies  in 
law  enforcement  and  emergency 
planning; 

•  Port  authorities; 

•  State  and  local  government 
organizations: 

•  Shipping  agents; 

•  Insurance  companies;, 

•  Protection  and  Indemnity  Clubs; 

•  Classification  societies; 

•  Maritime  industry  associations;  and 

•  Other  interested  persons. 
Meeting  attendees  will  have  the 

opportunitv  to  orally  comment  on  topics 
scheduled  for  discussion  on  the  agenda. 
Appendix  A  provides  the  intended 
format  of  the  meetings.  We  may  ask 
questions  to  clarif>'  comments  given  by 
an  attendee   Unless  otherwise  noted,  the 
meetings  will  be  held  each  day  from  9 
a.m.  to  5  p.m.  on  the  dates  and  locations 


identified  under  DATES  and  ADDRESSES 
Attendees  will  be  responsiblti  itn 
making  their  own  arrangements  for 
lunch  at  the  mid-day  break,  scheduled 
for  1  p.m.  each  day.  The  meetings  will 
reconvene  at  2  p.m.  and  are  scheduled 
to  end  at  5  p.m.  We  may  end  the 
meetings  early  if  we  have  covered  all  of 
the  agenda  topics  and  if  the  people 
attending  have  no  further  comments.  All 
statements,  questions  and  answers,  or 
comments  made  orally  at  the  public 
meetings  will  become  part  of  the  public 
docket.  In  addition  to  these  public 
meetings,  the  Coast  Guard  will  request 
its  Federal  Advisory  Committees,  as 
appropriate,  to  include  maritime 
security  issues  and  the  content  of  this 
notice  on  their  agendas  in  order  to 
provide  further  opportunities  for 
comment. 

Information  on  Services  for  Individuals 
With  Disabilities 

To  obtain  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  ask  that  we  provide  special 
assistance  at  the  meetings,  please  notify' 
Mr  Martin  lackson  at  the  address  or 
phcmc  num'hpr  under  FOR  FURTHER 
INFORMATION  CONTACT 

Background  and  Purpose 

In  the  aftermath  of  September  11, 
2001.  the  Commandant  of  the  Coast 
Guard  reaffirmed  the  Coast  Guard's 
Maritime  Homeland  Security  mission 
and  it*,  lead  role,  in  coordination  with 
the  Department  of  Defense;  Federal, 
State,  and  local  agencies;  owners  and 
operators  of  vessels  and  maritime 
facilities;  and  others  with  interests  in 
our  nation's  marine  transportation 
system,  to  detect,  deter,  disrupt,  and 
respond  to  attacks  against  U.S.  territory, 
population,  vessels,  facilities,  and 
critical  maritime  infrastructure  by 
terrorist  organizations. 

In  November  2001,  the  Commandant 
of  the  Coast  Guard  addressed  the 
International  Maritime  Organization 
(IMOJ  General  Assembly,  urging  that 
body  to  consider  an  international 
scheme  for  port  and  shipping  security. 
Recommendations  and  proposals  for 
comprehensive  security  requirements, 
including  amendments  to  SOLAS  and 
the  new  ISPS  Code,  were  developed  at 
a  series  of  intersessional  maritime 
security  work  group  meetings  held  at 
the  direction  of  the  IMO's  Maritime 
Safety  Committee. 

The  Coast  Guard  submitted 
comprehensive  security  proposals  to  the 
intersessional  maritime  security  work 
group  meetings  based  on  work  it  had 
been  coordinating  since  October  2001. 
Prior  to  each  intersessional  meeting,  the 
Coast  Guard  held  public  meetings  as 


well  as  coordinated  several  industry 
meetings  with  representatives  from 
major  U.S.  and  foreign  associations  for 
shipping,  labor,  and  ports.  Maritime 
security  was  also  a  major  agenda  item  at 
Federal  Advisory  Committee  meetings 
held  by  the  Coast  Guard  during  the  past 
year.  Additional  meetings  werealso 
held  with  Federal  agencies  having 
complementary'  security 
responsibilities. 

In  January  2002,  the  Coast  Guard  held 
a  two-day  public  workshop  in 
Washington.  DC,  attended  by  more  than 
300  individuals,  including  members  of 
the  public  and  private  sectors,  and 
representatives  of  the  national  and 
international  marine  industry'  (66  FR 
65020.  December  17,  2001;  docket 
number  USCG-2001-11138).  Their 
comments  indicated  the  need  for 
specific  threat  identification,  analysis  of 
threats,  and  methods  for  developing 
performance  standards  to  plan  for 
response  to  maritime  threats. 
Additionally,  the  public  comments 
stressed  the  importance  of  uniformity  in 
the  application  and  enforcement  of 
requirements  and  the  need  to  establish 
threat  levels  with  a  means  to 
communicate  threats  to  the  marine 
transportation  system. 

The  Coast  Guard  considered  and 
advanced  U.S.  proposals  for  maritime 
security  that  took  into  account  this 
public  and  agency  input.  We  consider 
the  International  Convention  for  the 
Safety  of  Life  at  Sea  (SOLAS) 
amendments  and  the  ISPS  Code,  as 
adopted  by  the  International  Maritime 
Organization  (IMO)  Diplomatic 
Conference  in  December  2002,  to  reflect 
current  industry',  public,  and  agency 
concerns.  The  entrv  into  force  date  of 
both  the  ISPS  Code  and  related  SOLAS 
amendments  is  July  1,  2004,  with  the 
exception  of  the  Automatic 
Identification  System  (AIS)  whose 
implementation  was  accelerated  to  no 
later  than  December  31,  2004, 
depending  on  the  particular  class  of 
SOLAS  vessel. 

Domestically,  the  Coast  Guard  had 
previously  developed  regulations  for 
security  that  are  contained  in  33  CFR 
parts  120  and  128.  Complementan' 
guidance  can  be  found  in  Navigation 
and  Vessel  Inspection  Circular  (NVIC) 
3-96,  Change  2,  Security  for  Passenger 
Vessels  and  Passenger  Terminals.  Prior 
to  development  of  additional 
regulations,  the  Coast  Guard,  with  input 
from  the  public,  needed  to  assess  the 
current  state  of  port  and  vessel  security 
and  their  vulnerabilities.  As  mentioned 
previously,  to  accomplish  this,  the  Coast 
Guard  conducted  a  public  workshop 
January  28-30,  2002,  to  assess  existing 
Maritime  Transportation  System 
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security  stanciards  and  measures  and  to 
gather  ideas  on  possible  improvements. 
Based  on  the  comments  received  at  the 
workshop,  the  Coast  Guard  cancelled 
NVIC  3-96  (Security  for  Passenger 
Vessels  and  Passenger  Terminals)  and 
issued  a  new  NVIC  4-02  (Security  for 
Passenger  Vessels  and  Passenger 
Terminals)  that  incorporated  guidelines 
consistent  with  international  initiatives 
(the  ISPS  Code  and  SOLAS 
amendments).  Additional  NVICs  were 
also  published,  including  NVIC  9-02 
(Guidelines  for  Port  Security 
Committees,  and  Port  Security  Plans 
Required  for  U.S.  Ports).  NVIC  l»-02 
(Security  Guidelines  for  Vessels);  and 
NVIC  li-02  (Security  Guidelines  for 
Facilities  ^not  yet  availablel).  The 
documents  are  or  will  be  available  in 
the  public  docket  (USCG-2002-14069) 
for  nnicw  at  the  locations  under 
ADDRESSES. 

On  November  25.  2002,  President 
George  W.  Bush  signed  into  effect 
Public  Law  107-295,  the  Maritime 
Transportation  Security  Act  of  2002 
(MTSA),  which  had  been  proposed  to 
Congress  the  year  before  as  the  Port  and 
Maritime  Security  Act  (S.  1214).  The 
MTSA  requires  the  Secretary  to  issue  an 
interim  final  rule,  as  soon  as  practicable, 
as  a  temporary  regulation  to  implement 
the  Port  Security  section  of  the  Act.  The 
MTSA  expressly  waives  the 
requirements  of  the  Administrative 
Procedure  Act.  including  notice  and 
comment,  for  this  purpose. 
Nevertheless,  '"^e  Coast  Guard  believes 
it  is  important  to  get  the  preliminary 
views  of  the  public,  especially  affected 
maritime  interests,  prior  to  issuing  the 
interim  final  rule.  The  temporary 
interim  rule  may  be  superseded  by  a 
final  rule  within  one  year  of  the 
enactment  of  the  MTSA.  The 
requirements  of  MTSA  section  102 
directly  align  with  the  security 
requirements  embodied  in  the  SOLAS 
amendments  and  ISPS  Code:  however, 
the  MTSA  has  broader  application  that 
includes  domestic  vessels  and  facilities. 
Thus,  the  Coast  Guard  intends  to 
implement  the  MTSA  through  the 
requirements  in  the  SOLAS 
amendments  and  the  ISPS  Code  parts  A 
and  B  for  all  vessels  and  facilities  that 
are  currently  required  to  meet  SOLAS, 
as  well  as  those  vessels  exclusively  on 
domestic  trade  and  facilities  that  are  at 
risk  of  being  involved  in  a 
transportation  security  incident. 

The  Coast  Guard  considers  that  the 
implementation  of  these  requirements  is 
best  done  through  mandating 
compliance  with  the  SOLAS 
amendments  and  the  ISPS  Code 
including  part  A  and  part  B  (see 
Appendix  B).  The  Coast  Guard 


Lonsidurs  part  hJ  an  essential  element  to 
ensure  full  and  effective  compliance 
with  the  intent  of  the  MTSA.  Foreign 
flag  vessels  entering  the  U.S.  would  be 
expected  to  verify  compliance  with  part 
B  or  provide  proof  that  any  alternatives 
are  equivalent  to  that  part.  Verification 
of  compliance  could  be  established  by 
flag  administration  documents  or 
endorsements  that  indicate  that  the  Ship 
Security  Certificate  was  issued  based 
upon  full  compliance  with  part  B. 

Because  of  tne  broad  application  in 
the  MTSA.  the  discussions  in  this  notice 
use  the  term  "vessels"  rather  than  the 
term  "ships"  as  found  in  the  SOLAS 
amendments  and  the  ISPS  Code.  These 
terms  can  be  used  interchangeably  but 
serve  to  emphasize  the  Coast  Guard's 
intention  to  apply  security  measures  to 
those  vessels  we  have  determined  are  at 
risk  of  being  involved  in  a 
transportation  security  incident. 

In  addition,  under  MTSA,  the  terras 
"Area  Maritime  Tramsportation  Security 
Plan"  means  a  Port  Security  Plan 
developed  in  accordance  with  NVIC  9- 
02:  "Area  Security  Advisory 
Committee"  means  the  Port  Security 
Committee;  and  "Federal  Maritime 
Security  Coordinator"  means  the 
cognizant  Captain  of  the  Port.  The  Coast 
Guard  intends  to  align  any  future 
rulemaking  with  the  MTSA 
terminology. 

The  Coast  Guard  plans  to  publish  a 
temporary  interim  rule  no  later  than 
June  2003  and  a  final  rule  by  November 
2003.  These  dates  are  critical  in  order  to 
uniformly  implement  the  ISPS  Code  and 
SOLAS  amendments,  as  well  as  meet 
the  urgency  set  by  the  mandates  in  the 
MTSA. 

As  such,  the  Coast  Guard  is 
announcing  seven  public  meetings  and 
requesting  comments  that  will  aid  them 
in  drafting  the  mandated  interim  rule 
and  final  rule. 

What  Will  Be  Discussed  at  the  Public 
Meetings? 

Attendees  should  be  prepared  to 
discuss  the  implementation  of  SOLAS 
amendments  and  ISPS  Code,  including 
application  to  vessels  engaged  in 
domestic  voyages  in  accordance  with 
the  MTSA.  as  well  as  domestic 
implications  of  implementing  the 
recommended  security  measures 
described  in  recently  published 
guidance  (NVICs). 

How  Should  I  Prepare  for  the  Public 
Meeting? 

Attendees  should  review  the  SOLAS 
amendments  and  ISPS  Code,  published 
NVICs.  existing  regulations  in  33  CFR 
parts  120  and  128,  section  102  of  the 
MTSA.  preliminary  cost  analysis,  and 


dssiK.iated  supporting  documents  to 
evaluate  the  feasibility  of  recommended 
or  required  security  measures. 

The  ISPS  Code  and  SOLAS 
amendments,  and  the  preliminary  costs 
analysis  are  included  in  this  notice  as 
Appendix  B  and  Appendix  C. 
respectively.  The  NVICs,  MTSA,  related 
public  comments,  and  associated 
supporting  documents  are  available  for 
review  in  the  public  docket  (USCG- 
2002-14069)  at  the  locations  under 
ADDRESSES. 

Atter  evaluating  these  documents,  the 
public  should  then  prepare  statements 
to  be  presented  at  the  meetings  or 
submit  to  the  public  docket  (USCG- 
2002-14069)  expressing  any  concerns 
and  suggesting  ways  to  implement  the 
required  measures.  Attendees  also 
should  propose  possible  equivalencies 
to  the  SOLAS  amendments  and  ISPS 
Code,  and  the  MTSA  requirements. 

Who  Should  Attend  the  Public 
Meetings? 

Port  Stakeholders.  While  the  Coast 
Guard  will  be  primarily  responsible  for 
ensuring  the  new  SOLAS  amendments 
and  ISPS  Code,  and  section  102  of  the 
MTSA  for  U.S.  ports  are  implemented 
through  the  development  of  Port 
Security  Plans  and  establishment  of  Port 
Security  Committees,  we  will  need  the 
cooperation  of  other  Federal  agencies, 
port  authorities.  State  and  local 
governments,  local  emergency 
responders.  maritime  industry 
associations,  facility  and  vessel  owners 
and  operators  and  other  port  community 
stakeholders  such  as  the  owners  of  other 
structures  located  on  or  adjacent  to  U.S. 
navigable  waters. 

Because  Port  Security  Plans  are 
overarching  and  address  many  areas  of 
the  maritime  community,  the  plans  will 
apply  to  commercial  vessels  and 
facilities,  as  well  as  to  such  entities  as — 

•  Recreational  vessels  and 
uninspected  passengers  vessels. 

•  Nautical  school  vessels  and  sailing 
school  vessels. 

•  Small  passenger  vessels  on 
domestic  voyages. 

•  Uninspected  fishing  vessels. 

•  Oil  spill  response  vessels. 

•  Military  installations  and  vessels. 

•  Facilities  that  transfer,  store,  or 
otherwise  handle  dry  bulk  or  general 
cargo. 

•  Marinas. 

•  Ship  repair  facilities. 

•  Waterfront  areas  that  are  densely 
populated  or  host  large  public  events. 

•  Other  areas  within  the  port  that  are 
critical  to  port  operations  or  public 
safety. 

Vessel  Owners,  Operators,  and 
Charterers.  Requirements  are  being 
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considered  for  operators  of  certain 
vessels  to  develop  Vessel  Security 
Assessments  and  Plans,  designate 
Company  and  Vessel  Security  Officers, 
and  implement  security  measures  (see 
Appendix  A).  The  Coa.st  Guard 
considers  these  security  measures  to  be 
integral  for  vessel  security  and 
appropriate  for  the  majority  of  vessels 
operating  in  U.S.  waters.  Therefore,  the 
Coast  Guard  would  apply  these 
requirements  to  such  commercial 
vessels  as — 

•  All  foreign  ships,  both  cargo  and 
passenger,  required  to  comply  with 
SOLAS; 

•  All  foreign  ships,  both  cargo  and 
passenger,  of  countries  not  signatory  to 
SOLAS: 

•  All  vessels  subject  to  46  CFR 
subchapter  I  (cargo  vessels); 

•  All  vessels  subject  to  46  CFR 
subchapter  L  (offshore  supply  vessels); 

•  All  passenger  vessels  subject  to  46 
CFR  subchapters  H  and  K; 

•  All  passenger  vessels  subject  to  46 
CFR  subchapter  T  engaged  on  an 
International  voyage: 

•  All  barges  subject  to  46  CFR 
subchapters  D,  I,  and  O; 

•  All  tankships  subject  to  46  CFR 
subchapters  D  and  O: 

•  All  Mobile  Offshore  Drilling  Units 
(MODUs)  subject  to  46  CFR  subchapter 
I-A;  and 

•  All  towing  vessels  greater  than  6 
meters  in  registered  length. 

Facility  Owners  or  Operators. 
Requirements  are  being  considered  for 
operators  of  certain  facilities  to  develop 
Facility  Security  Assessments  and 
Plans,  designate  Facility  Security 
Officers,  and  implement  security 
measures  {see  Appendix  A).  The  Coast 
Guard  considers  these  security  measures 
to  be  integral  for  facility  security  and 
appropriate  for  the  majority  of  facilities 
servicing  vessels  that  operate  in  U.S. 
waters  or  facilities  that  are  on  or 
adjacent  to  U.S.  waters  and  pose  a  risk 
to  them.  Therefore,  the  Coa.st  Guard 
would  apply  these  requirements  to  such 
facilities  as — 

•  Facilities  that  handle  cargo 
regulated  under  33  CFR  parts  126,  127, 
and  154: 

•  Facilities  that  service  vessels 
certified  to  carry  more  than  150 
passengers:  and 

•  Facilities  that  receive  vessels  on 
international  voyages  including  vessels 
solely  navigating  the  Great  Lakes. 

As  an  Affected  Entity,  What  Information 
Should  I  Bring  to  the  Public  Meetings? 

Attendees  should  bring  their 
recommendations  and  responses  to  the 
questions  provided  in  Appendix  A. 
Attendees  should  also  be  prepared  to 


offer  their  best  practices  with  regard  to 
the  security  issues  and  comments  on 
application,  implementation  and 
operating  costs. 

What  Will  Be  the  Format  of  the  Public 
Meetings? 

The  public  meetings  will  follow  a 
question-answer  format.  A  facilitator 
will  describe  the  SOLAS  amendment 
and  ISPS  Code  requirements  and  the 
Coast  Guard's  implementation  strategy. 
The  facilitator  then  will  pose  a  series  of 
questions  and  solicit  attendees' 
responses.  We  will  discuss,  in  this 
order,  general  security  provisions,  port 
security  provisions,  vessel  security 
provisions,  facility  security  provisions, 
and  other  security  provisions.  Appendix 
A  provides  the  intended  format  of  the 
meetings. 

What  Other  Information  Would  Assist 
the  Coast  Guard  in  Drafting  the 
Temporary'  Interim  Security  Rule? 

We  request  information  about  all 
current  Federal,  State,  and  local 
governmental  laws,  procedures, 
regulations,  and  standards  that  are 
either  functioning  or  that  are  planned. 
We  also  request  industry  to  provide  any 
current  and  planned  standards  and 
procedures  covering  the  security  of 
vessels  and  facilities,  and 
recommendations  toward  additional 
regulations. 

What  Are  the  Estimated  Costs  of 
Implementing  the  SOLAS  Amendments, 
the  ISPS  Code,  and  Section  102  of  the 
MTSA.  as  Discussed  in  This  Notice? 

For  the  purpo.ses  of  good  business 
practice  and  in  order  to  comply  with 
regulations  promulgated  by  other 
Federal  and  State  agencies,  many 
companies  have  spent,  to  date,  a 
substantial  amount  of  money  and 
resources  to  upgrade  and  improve 
security.  The  costs  discussed  in 
Appendix  C  do  not  include  resources 
these  companies  have  already  spent  to 
enhance  security.  To  estimate  costs,  we 
contacted  operators  to  determine  what 
specific  security  improvements  they  had 
made  and  the  costs  they  had  incurred 
since  the  events  of  September  11,  2001. 
We  found  that  these  operators  were 
reluctant  to  share  their  information  with 
us.  Consequently,  the  estimates  in  the 
following  analysis  are  based  heavily  on 
Coast  Guard  judgments. 

We  realize  that  each  company 
engaged  in  maritime  commerce  would 
not  implement  the  ISPS  Code  exactly  as 
presented  in  this  analysis.  Depending 
on  each  company's  choices,  some 
companies  could  spend  much  less  than 
what  is  estimated  herein  while  others 
could  spend  significantly  more.  In 


general,  we  assume  that  each  company 
would  implement  the  ISPS  Code  based 
on  the  types  of  vessels  and  facilities  it 
owns  or  operates  and  whether  it  engage^ 
in  international  or  domestic  trade. 

Based  on  this  analysis,  the  first  year 
cost  would  be  approximately  $1.4 
billion,  with  costs  of  approximately 
Present  Value  (PV)  $6.0  billion  over  the 
next  10  years  (2003-2012,  7  percent 
discount  rate).  The  preliminary  cost 
analysis  in  Appendix  C  presents  the 
costs  in  three  sections:  vessel  security, 
facility  security,  and  port  security.  The 
following  is  a  summary  of  the 
preliminary  cost  analysis. 

•  Vessef  Security.  The  first-year  cost 
of  purchasing  equipment,  hiring 
security  officers,  and  preparing 
paperwork  is  approximately  Si 88 
million.  Following  initial 
implementation,  the  annual  cost  is 
approximately  $144  million.  Over  the 
next  10  years,  the  cost  would  be  PV  $1  : 
billion  approximately.  The  paperwork 
burden  associated  with  planning  would 
be  approximately  140,000  hours  in  the 
first  year  and  7,000  hours  in  subsequent 
years. 

•  Facility  Security.  The  first-year  cost 
of  purchasing  equipment,  hiring 
seciu-ity  officers,  and  preparing 
paperwork  is  an  estimated  $963  million 
Following  initial  implementation,  the 
annual  cost  is  approximately  $535 
million.  Over  the  next  10  years,  the  cost 
would  be  PV  $4.4  billion  approximately 
The  paperwork  burden  associated  with 
planning  would  be  approximately 
465,000  hours  in  the  first  year  and 
17,000  hours  in  subsequent  years. 

•  Port  Security.  The  first-year  cost  of 
establishing  Port  Security  Committees 
and  creating  Port  Security  Plans  for  all 
port  areas  is  an  estimated  $120  million 
The  second-year  cost  is  approximately 
$106  million.  In  subsequent  years,  the 
annual  cost  is  approximately  $46 
million.  Over  the  next  10  years,  the  cost 
would  be  PV  $477  million 
approximately.  The  paperwork  burden 
associated  with  planning  would  be 
approximately  1,090,000  hours  in  2003 
1,278,000  hours  in  2004.  and  827.000 
hours  in  subsequent  years. 

Dated:  December  20.  2002. 
Paul  J.  Pluta, 

Rear  Admiral,  U.S.  Coast  Guard.  Assistant 
Commandant  for  Marine  Safety.  Security  anc 
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.Appendix  .\   Mdritimt-  Set  uiil\  is.sue>. 
for  Discussion 

General  Security  Provisions 

1.  Obligations  of  Contracting  Government 
with  respect  to  security.  The  SOLAS 
amendments  (regulation  3)  and  ISPS  Code 
(part  A,  section  4.  and  part  B,  paragraph  4] 
lay  out  a  series  of  requirements  for 
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( :()nlratting  tiovernmenl.s  and 
.\dministrations  to  mandate  .security  level.s 
that  are  appropriate  for  their  vo.ssels  and 
(>ort.s.  The  Coast  (uiard  intends  to  implement 
these  requirements  in  coordination  with  the 
Homeland  Security  Advisory  System  (HSAS). 
Homeland  Se<:urity  Presidential  Directive 
(HSPD)-.3  defines  a  five-tiered  system  for 
setting  threat  levels.  We  intend  to  implement 
Maritime  Se<:uritv  (MARSEC)  levels,  which 
directly  correspond  to  security  levels  as 
discussed  in  the  SOLAS  amendments  and  the 
ISPS  Code.  The  MAKSEC  levels  will  be 
linked  to  the  HSAS,  as  follows,  to  serve  as 
I  he  maritime  sector's  tool  for  communicating 
risk. 


Homeland  Security  Ad- 
visory System  (HSAS) 


Maritime  Security 
(MARSEC)  Level 


Low  Green MARSEC  Level  1 

Guarded:  Blue 
Elevated  Yellow 

High  Orange  

Severe  Red  


MARSEC  Level  2 
MARSEC  Level  3 


We  intend  to  communicate  these  MARSEC 
levels  to  our  vessels  and  ports  using  such 
methods  as  Broadcast  Notice  to  Mariners, 
community  public  alert  systems,  fax  and  e- 
mail  alert  lists,  or  other  similar  methods,  and 
intend  that  these  communication  processes 
be  addres.sed  in  the  port  security  plan.  To 
meet  the  SOLAS  requirement  to  have  a  point 
of  contact  through  which  vessels  and 
facilities  can  request  advice  or  assistance  or 
report  any  security  concerns  (chapter  XI-2. 
regulation  7),  we  anticipate  using  the  toll-free 
phone  number  of  our  National  Response 
Center  or  a  regional  toll-free  number  as 
coordinated  with  other  agencies.  This 
number  and  point  of  contact  information 
would  be  published  in  the  C^ast  Pilot,  on 
Web  sites,  and  in  other  public  information 
'iirmats. 

•  From  a  port  perspective,  would  these 
immunication  processes  meet  your  needs? 

Vhy  or  why  not? 

•  From  a  vessel  perspe<:tive.  would  these 
ommunication  processes  meet  your  needs? 
Vhy  or  why  not? 

2.  Procedures  for  Authorizing  a  Recognized 
^t^curity  Organization  The  ISPS  Cx)de  (part 
A,  section  4.  and  part  B.  paragraph  4)  allows 
( lontacting  Covemments  to  delegate  certain 
se<;urity  related  duties  to  Recognized 
Security  Organizations  (RSO).  In  order  to 
■nsure  proper  implementation  at  the  outset 
if  the  MTSA  as  well  as  the  international 
mandates,  and  bo<;ause  of  the  accelerated 
mplementation  timeline,  the  Coast  Ciuard 
loes  not  intend  to  delegate  its  authority  to  an 
"^SO.  However,  in  the  future  the  Coast  Guard 
nay  consider  such  delegation. 

•  Do  you  believe  the  C^oast  Guard  should 
ielegate  its  authority  to  an  RSO  keeping  in 
nind  the  limitations  in  the  ISPS  Code  (part 
A,  section  4..1)? 

•  Do  you  believe  there  should  be 
idditionai  qualification  and  competency 
nquirements  to  those  listed  in  the  ISPS  Code 
part  B,  paragraph  4.5  for  RSOs? 

3  Consideration  of  other  Organizations 

iimpetent  in  Maritime  Security.  The  Coast 

.uard  recognizes  that  security  assessments 

md  plans  for  the  maritime  community  may 


require  the  nsMstanc  e  ol  urgdni^liuii.-.  willi 
maritime  seiurity  competency.  Currently 
there  is  not  a  standard  for  these  organizations 
or  companies;  however,  a  benchmark  has 
been  established  in  the  ISPS  Code  part  B. 
paragraph  4. ,"5. 

•  Should  the  Coast  Guard  formalize 
professional  standards  for  companies  or 
organizations  that  seek  to  do  business 
providing  guidance  on  vessel  and  facility 
security  assessments  and  plans? 

•  Should  the  Coast  Guard  vet  these 
organizations  or  are  you  aware  of  an 
alternative  quality  standard  that  should  be 
associated  with  them? 

4.  Prmedures  for  Accepting  Alternatives 
and  Equivalencies.  The  SOLAS  amendments 
to  chapter  Xl-2,  regulation  11  and  12  along 
with  part  B.  paragraph  4.26  and  4.27  of  the 
ISPS  Code  allow  Contracting  Governments  to 
permit  alternatives  and  equivalencies  to  the 
security  requirements  if  they  are  at  least  as 
effective  as  the  mandates  and  are  reported  to 
the  Organization.  This  concept  aligns  with 
traditional  SOLAS  language  and  provides  for 
some  flexibility  in  implementation.  The 
Coa.st  Guard  intends  to  allow  alternatives  and 
equivalent;ies  for  vessels  and  some  facilities, 
as  appropriate.  The  Coast  Guard  would 
consider  allowing  a  company  that  operates  a 
number  of  similar  vessels  and  terminals,  to 
develop  a  master  plan  provided  all  aspects  of 
the  operation  are  addressed  in  lieu  of 
individual  plans  as  provided  for  in  SOLAS 
chapter  XI-2,  regulation  11  and  12. 
Provisions  for  the  submission  of  requests  for 
the  Coast  Guard  to  consider  alternatives  or 
equivalencies  will  be  similar  to  that  already 
permitted  in  46  CFR  Subchapters,  for 
example  46  CFR  30.15  or  70.15. 

•  Do  you  anticipate  that  your  organization 
would  request  an  alternative  or  equivalency? 
If  so,  why? 

•  Do  you  believe  the  submission  format 
proposed  by  the  Coast  Guard  is  appropriate? 

5.  Procedures  for  Accepting  Industry 
Standards.  In  addition  to  the  equivalencies 
and  alternative  provisions  discussed  above, 
the  Coast  Guard  is  considering,  for  those 
vessels  that  are  currently  not  required  to 
meet  SOLAS,  accepting  industry  standards 
for  sei:urity  requirements  to  be  used  as  an 
equivalent  or  alternative.  To  ensure  sei:urity 
for  our  maritime  community  remains  high, 
those  standards  would  be  reviewed  and 
approved  nationally  The  Coast  Guard  also 
believes  that  in  order  to  be  deemed 
acceptable,  compliance  with  an  industry 
standard  should  be  subject  to  verification  by 
a  third  party  audit  procedure  acceptable  to 
the  Coast  Guard.  The  concept  of  this 
provision  aligns  with  the  current  SOLAS 
provisions  in  chapter  XI-2.  regulations  11 
and  12.  The  submission  process  will  be 
similar  to  that  found  at  46  CFR  50.20-30, 
"alternative  materials  or  methods  of 
construction  ",  whereby  the  proposed 
industrial  standard  will  be  submitted  to  the 
Commandant  for  review 

•  Do  you  know  of  an  industry  standard 
that  may  be  considered  equivalent  (or  could 
be  equivalent  with  revision)  to  the 
requirements  of  the  SOLAS  amendments  and 
the  ISPS  Code? 

•  If  an  industry  standard  were  available, 
would  you  consider  implementing  it?  If  .so, 
why? 


0.  L)ci.U2rutiuii  uj  iyt'cunty  iuo:^j    i  nc  i.->t  r. 
Code  (part  A,  section  5)  requires  Contracting 
Governments  to  determine  when  a  DoS  is 
required  for  vessels  and  facilities  conducting 
vessel/port  interface  or  vessel-to-vessel 
activities.  A  DoS  is  a  document  that 
establishes  an  agreement  between  a  vessel 
and  a  facility,  or  between  vessels,  on  their 
security  arrangements  to  ensure  their 
coordination  and  communication  is  clearly 
set  out.  At  this  time,  the  Coast  Guard  intends 
to  issue  national  guidelines  when  a  DoS  must 
be  exe<;uted,  and  the  form  of  the  DoS.  The 
Coast  Guard  also  intends  to  have  each  Port 
Security  Committee  determine  the  conditions 
for  exe<;uting  a  DoS.  Declarations  of  Security 
will  be  addressed  in  ea<;h  Port  Security  Plan. 
In  addition,  the  Port  Security  Committee  will 
be  asked  to  consider  and  include  guidance  in 
the  Port  Security  Plan  on  what  actions  to  take 
when  vessels  request  a  DoS  or  request  to 
enter  the  Port  with  a  security  level  higher 
than  the  Ports  level.  The  ISPS  Code  also 
allows  Administrations  to  give  guidance  on 
when  their  ships  should  request  a  DoS 
during  a  port  call  or  when  interacting  with 
other  vessels.  The  Coast  Guard  intends  to 
issue  this  as  guidance,  either  within 
regulations  or  as  a  separate  document  (NVIC), 
to  assist  ship  owners  in  the  development  of 
their  vessel  security  plans. 

•  During  what  operations  or  security  levels 
do  you  believe  a  DoS  would  be  appropriate 
to  facilitate  coordination  of  security  measures 
between  a  facility  and  a  vessel? 

•  What  format,  either  regulation  or 
guidance,  would  you  prefer  to  assist  you  in 
developing  your  vessel  security  plan  to 
address  DoSs? 

7.  Security  of  information  contained  in 
port,  vessel  and  facility  security  assessments 
and  plans.  The  ISPS  Code  (part  A,  sections 

9  and  16)  and  the  MTSA  (46  U.S.C.  section 
70101(d))  require  documents  related  to 
security,  especially  security  assessments  and 
plans,  to  be  kept  in  a  manner  that  is 
protected  from  unauthorized  access  or 
disclosure.  However,  the  Coast  Guard  will 
require  access  to  vessel  and  facility  records, 
as  well  as  those  held  by  other  structures 
located  on  or  adjacent  to  U.S.  navigable 
waters,  for  the  purpose  of  conducting  or 
verifying  assessments  and  plans.  This 
information  may  be  required  to  be  provided 
upon  request  by  the  Coast  Guard.  The  Coast 
Guard  intends  to  require  information  related 
to  Port  Security.  Vessel  Security,  and  Facility 
Security  Plans  to  be  designated  as  Security 
Sensitive  Information  (SSI)  in  a  manner 
similar  to  that  used  by  the  airline  industry. 
Transportation  Security  Administration 
(TSA)  is  considering  revisions  to  the  SSI 
regulations  (49  CFR  part  1520)  to  enable  this 
classiTication. 

•  Do  you  believe  that  a  SSI  classification 
will  be  sufficient?  If  not,  why? 

•  Do  you  have  a  suggestion  for  an 
alternative  way  to  protect  this  information 
yet  allow  approvals  and  review? 

Port  Security  Provisions 

8.  Port  Security  Plans  and  Committees.  The 
requirements  for  ports  stem  from  the 
development  of  the  new  SOLAS  amendments 
and  the  ISPS  Code  as  well  as  the  MTSA  (46 
U.S.C.  sections  70103.  70104  and  70112).  The 
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definition  of  port  (acihties  is  broad  and 
covers  all  aspects  of  the  interface  between  a 
ship  and  a  facility,  including  anchorages  and 
other  areas  typically  considered  by  the 
United  States  as  public  waterways,  as  well  as 
other  structures  located  on  or  adjacent  to  U.S. 
navigable  waters.  Thus,  the  Coast  Guard 
intends  to  invoke  the  alternative  provided  in 
part  A,  section  16.4  of  the  ISPS  Code  and 
combine  facility  plans  with  a  port  plan  to 
encompass  all  of  our  U.S.  navigable  waters. 
The  majority  of  the  SOLAS  amendments  and 
ISPS  Code  requirements  would  be  applied  to 
U.S.  facilities  to  ensure  a  seamless  ship-to- 
facility  security  interface.  However,  the  port 
security  requirements  will  be  the  overarching 
instrument  for  implementing  security 
communications  and  ensuring  compliance. 
For  U.S.  purposes,  the  Port  Facility  Security 
Officer  (PFSO)  will  be  the  Coast  Guard 
Captain  of  the  Port  (COTP)  who  may  require 
Facility  Security  Officers  undertake  certain 
responsibilities  (such  as  signing  a  DoS),  as 
outlined  in  the  Port  Security  Plan  (PSP).  The 
Port  Security  Committees  will  assist  the 
PFSO  in  developing  the  PSP  and  will  be 
intimately  involved  in  the  exercises  to  ensure 
it  remains  effective.  The  Coast  Guard  intends 
to  issue  regulations  that  will  lay  out  the  Port 
Security  Committees'  and  the  PFSOs' 
responsibilities  and  guidance  for  the 
committee  membership. 

•  Who  do  you  believe  should  be  involved 
in  the  Port  Security  Committees? 

•  Do  you  have  a  suggestion  for  how  to 
ensure  the  involvement  of  the  affected 
community  listed  in  the  section  titled  "Who 
should  attend  the  public  meetings?"  of  the 
notice? 

9.  Port  Security  Assessments  Requirement. 
The  Coast  Guard  is  considering  requirements 
for  Port  Security  Assessments  (PSAs),  as 
discussed  in  ISPS  Code  part  A,  section  15 
and  part  B  paragraphs  15.1  through  15.16  as 
well  as  the  MTSA  (46  U.S.C.  section  70102). 
The  regulation  also  would  contain  a 
description  of  the  role  of  Port  Security 
Committees.  Many  assessments  of  this  type 
have  already  been  performed  in  ports  and 
should  be  a  good  foundation  for  this 
requirement.  Since  the  PSA  will  be  integral 
in  the  development  of  the  PSP,  requirements 
for  its  update  and  review  will  also  be 
included. 

•  Do  you  believe  that  your  Port  Security 
Committee,  as  described  in  the  NVIC  and 
above,  is  able  to  provide  enough  experience 
and  expertise  to  develop  PSAs?  If  no,  why? 

•  Does  your  port  currently  have  an 
assessment  that  vou  believe  could  be  used  for 
a  PSA? 

10.  Port  security  control  of  vessels, 
facilities,  and  operations.  The  requirements 
for  control  of  vessels  are  outlined  in  the 
SOLAS  amendments,  regulation  XI-2/9,  and 
the  ISPS  Code  part  B,  paragraphs  4.29 
through  4.46.  The  Coast  Guard  intends  to 
implement  control  measures  as  detailed  in 
the  SOLAS  amendments  and  ISPS  Code 
requirements.  The  information  from  a 
vessel's  advanced  notice  of  arrival,  which  is 
being  revised  under  a  separate  rulemaking, 
and  other  means  of  verifying  compliance 
with  the  SOLAS  amendments  and  ISPS  Code, 
will  provide  our  COTPs  the  ability  to  assess 
appropriate  control  measures  for  these 


vessels.  In  addition,  the  Fort  Security 
Committee  will  be  asked  during  the  PSA 
process  to  review  areas  within  the  port,  such 
as  fleeting  areas,  regulated  navigation  areas, 
anchorages,  and  areas  near  facilities,  to  assess 
whether  these  areas  should  have  security 
zones  or  patrol  requirements  established  at 
certain  security  levels.  If  so,  the  Port  Security 
Plan  then  would  be  required  to  address  these 
security  zones  (or  other  security 
.requirements)  and  arrangements  to 
permanently  establish  the  zones. 
Alternatively,  such  measures  may  be 
promulgated  through  regulation.  The 
regulation  would  contain  specific  procedures 
for  triggering  security  zone  implementation 
through  a  broadcast  notice  to  mariners  or 
security  level  communication  to  the  maritime 
community.  Thus,  mariners  would  know 
precisely  what  to  expect  in  their  waterways 
during  higher  security  levels  and  facilities 
would  also  know  if  any  operations  would  be 
restricted  due  to  waterway  concerns. 

•  Do  you  believe  a  system  of  waterway  and 
facility  restrictions  pre-designated  in 
regulations  or  other  means  (such  as  a  Coast 
Pilot)  would  assist  in  your  compliance  with 
security  requirements? 

•  Do  you  have  any  suggestions  of  other 
ways  to  restrict  or  control  activities  within 
the  port  area  at  higher  security  levels? 

1 1 .  Port  security  training  and  exercises. 
Part  A,  section  18  and  part  B,  paragraphs  18.1 
through  18.6  of  the  ISPS  Code  detail  training, 
drills,  and  exercise  requirements  for  port 
facilities.  To  meet  these  requirements,  the 
Coast  Guard  would  require  a  quarterly 
exercise  of  the  Port  Security  Plan.  In 
addition,  training  requirements  for  Port 
personnel  would  also  have  to  be  included  in 
the  Port  Security  Plan.  At  this  time,  the  Coast 
Guard  does  not  expect  to  mandate  a  formal 
training  course  for  port  security  personnel. 
However,  at  a  minimum,  facilities  will  have 
to  ensure  that  security  personnel  receive 
appropriate  training,  consistent  with  part  B 
of  the  ISPS  Code,  to  ensure  that  they  can 
carry  out  their  assigned  responsibilities.  This 
includes,  where  appropriate,  guidance  on 
firearms  safety.  Drill  requirements  mandated 
for  port  security  will  be  met  in  conjunction 
with  drills  for  facility  plans  on  a  quarterly 
basis. 

•  Under  this  scheme,  would  you 
participate  in  a  Port  Security  Plan  exercise? 

•  Do  you  have  a  suggestion  on  a  type  of 
Port  Security  Plan  exercise  other  than  those 
listed  in  Part  B,  paragraph  18.6? 

•  Do  you.  have  a  port  personnel  security 
training  program  or  suggestions  on  training 
guidance  for  safety  and  security  personnel? 

Vessel  Security  Provisions 

12.  Incorporation  by  Reference.  The  Coast 
Guard  is  considering  accepting  national. 
State,  and  industry  security  standards  to 
meet  certain  security  requirement(s),  as 
appropriate,  such  as  a  vessel  security  plan 
that  incorporates  the  use  of  motion  detection 
equipment  that  meets«n  accepted  national 
standard. 

•  Do  you  know  of  a  national.  State,  or 
industry  standard  that  could  be  used  in  the 
marine  environment? 

•  If  a  national.  State,  or  industry  standard 
was  available,  would  you  consider 
implementing  it?  If  so,  why? 


13.  Obligations  uj  tiw  iuiupan\.  The 
obligations  and  specific  requirements  of 
companies  are  discussed  in  SOLAS 
amendments  (regulation  4  and  5)  and  the 
ISPS  Code  (part  A.  section  6  and  part  B, 
paragraphs  6.1  through  6.8).  The  Coast  Guai 
would  require  Vessel  Security  Plans  (VSPs) 
to  describe  how  the  company  will  meet  its 
obligations  and  requirements. 

•  Do  you  believe  that  this  adequately 
addresses  the  obligations  and  specific 
requirements  of  a  company?  If  no,  why? 

•  Do  you  have  a  suggestion  for  how  to 
ensure  that  companies  meet  these  obligatiot 
and  requirements? 

•  What  should  the  obligations  of  towing 
companies  be  with  respect  to  the 
responsibility  for  barges? 

14.  Vessel  Security  Requirements.  The 
SOLAS  amendments  (regulation  4)  and  ISPs 
Code  (part  A,  section  7)  require  that  vessels 
act  upon  security  levels  set  by  Contracting 
Governments  through  appropriate  protecti\ > 
measures  by  carrying  out  certain  specified 
activities  (part  A',  section  7.2).  The  MTSA 
requires  the  Coast  Guard  to  consider  the 
types  vessels  that  are  likely  to  be  involved  i 
a  transportation  security  incident.  For  the 
purposes  of  this  notice  and  the  Coast  Guard 
discussion  in  Appendix  C.  cost  impact  was 
only  developed  for  those  vessels  listed  in 
NVIC  10-02  and  also  listed  in  the  section 
titled.  "Who  should  attend  the  public 
meetings?"  The  Coast  Guard  also  recognizes 
that  many  other  vessels  could  benefit  from 
compliance  with  these  requirements 
therefore,  the  Coast  Guard  is  considering 
extending  them  to  all  vessels,  including 
small  passenger  vessels  or  uninspected 
fishing  vessels. 

•  Do  you  believe  that  the  application  of  tt 
requirements  in  part  A.  set^tion  7-13  of  the 
ISPS  Code  for  the  vessels  indicated  in  the 
section  titled  "Who  should  attend  the  publi* 
meetings?"  is  appropriate?  If  not.  why? 

•  Do  you  believe  these  security  measures 
should  apply  to  other  vessels,  not  already 
listed? 

•  Do  you  believe  that  these  activities  and 
protective  measures  adequately  address  the 
security  of  a  vessel?  If  no,  why? 

•  Do  you  have  a  suggestion  for  appropriet' 
security  measures  that  a  vessel  can  take  to 
meet  these  requirements  that  are  not  alreadx 
listed  in  part  B,  paragraphs  9.1  through  9.49 

15.  Vessel  Security  Assessments  (VSAj 
Requirement.  The  ISPS  Code  part  A,  section 
8,  and  part  B,  paragraphs  8.1  through  8.14. 
as  well  as  the  MTSA  (46  U.S.C.  sections 
70102  and  70166),  require  that  a  vessel 
perform  a  VSA  that  includes  an  on-scene 
security  survey  and  provides  details  of  thosi 
elements  that  the  VSA  will  include.  The  VS 
is  integral  in  developing  and  updating  the 
Vessel  Security  Plan.  The  Coast  Guard  wouh 
require  VSAs  for  all  vessels  indicated  in  the 
section  titled  "Who  should  attend  the  publii 
meetings?"  of  the  notice.  The  Coast  Guard 
would  review  these  assessments  when  Vessi 
Security  Plans  are  submitted  for  approval. 

•  Do  you  have  any  suggestions  on  how  to 
best  conduct  a  VSA  and  review  results?  Is 
there  a  current  practice  to  meet  this 
requirement? 

•  For  vessels  on  domestic  voyages,  are 
there  any  appropriate  alternatives  to  a  VSA 
that  could  be  considered? 
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16.  Vessel  Sectirily  Plan  (VSP) 
acquirement.  The  ISPS  Code  part  A.  section 
9.  and  part  B,  paragraphs  9.1  through  «  53, 
IS  well  as  the  MTSA  (4fi  U.S.C.  sections 
70103  and  70104).  require  that  VSPs  be 
developed,  taking  into  consideration  the 
VSA,  make  provisions  for  the  three  MARSEC 
Levels,  and  be  reviewed  and  updated.  The 
Coast  Guard's  requirements  would  • 
incorporate  ail  of  these  elements  and  would 
al.so  provide  an  outline  that  the  VSP  would 
follow  or  be  cross-referenced  using  a  similar 
approach  as  done  in  33  CFR  15.'). 1030. 

•  Do  you  have  any  suggestions  on 
additional  items  the  VSP  should  address? 

•  Do  you  have  a  suggestion  or  a  best 
practice  to  meet  this  VSP  requirement? 

•  Would  you  find  an  outline  a  valuable  aid 
to  meeting  these  requirements?  If  not.  why? 

17.  Submission  of  Vessel  Security  Plans  for 
approval.  The  ISPS  Code  (part  A.  sec:tion  9) 
requires  that  vessels  carry  on  board  a  VSP 
that  is  approved  by  the  Administration.  The 
MTSA  further  requires  VSPs  to  be  approved 
by  the  Se<:retary.  Therefore,  for  foreign 
vessels  required  to  comply  with  SOLAS,  the 
Coast  Guard  will  deem  Flag  state  approval  of 
a  VSP  that  meets  the  requirements  of  SOLAS 
and  the  ISPS  Code  to  be  approval  of  the 
Secretary  for  purposes  of  the  MTSA.  The 
Coast  Guard  would  approve  all  other  VSPs  at 
the  Marine  Safety  Center  or  at  the  COTP 
level,  depending  on  the  class  of  vessel.  The 
submission  format  would  be  similar  to  that 
already  required  in  33  CFR  120.305.  In 
addition,  for  efficiency  and  timeliness,  the 
Coast  Guard  is  considering  alternative 
methods  of  Coast  Guard  approval  for  VSPs 
for  certain  vessels  that  operate  on  domestic: 
voyages.  One  possible  alternative  includes 
Coast  (Juard  appmval  of  a  unified  or 
corporate  plan  that  would  be  implemented 
on  a  similarly  situated  fleet  of  vessels  in 
common  ownership.  Another  alternative 
could  include  verification  of  implementation 
of  a  pre-approved  secoirity  plan  for  a 
particular  segment  of  industry. 

•  Do  you  have  suggestions  on  how  these 
approvals  could  be  streamlined?  Is  there  an 
.ilternative  process? 

•  Do  you  believe  the  submission  format 
oposed  by  the  Coast  Guard  is  appropriate? 

1 8.  Existing  Security  Measures  for  Certain 
I  essels.  The  Coast  Guard  is  evaluating  the 
need  for  retaining  certain  security  measures 
in  existing  regulations.  33  CFR  part  120.  for 
those  vessels  {eg  .  large  passenger  vessels) 
that  could  be  involved  in  a  transportation 
MTurity  incident  that  results  in  a 

ilastrophic  loss  of  life.  The  Coast  (<uard 
ii.nsiders  that  33  CFR  part  120  meets  the 
requirements  of  the  SOLAS  amendments  and 
ihe  ISPS  Code. 

•  Do  you  believe  that  additional  security 
requirements  are  needed  for  certain  vessel 
types?  If  so,  why  and  what  would  those 

■•(|uirements  lie? 

19.  Vessel  Security  Recordkeeping.  The 
ISPS  Code  part  A.  section  10,  and  part  B. 
paragraphs  10.1  and  10.2.  require  certain 
security  records  to  be  kept  on  board  the 
vessel  and  retained  for  a  period  spe<;iried  by 
the  Administration.  The  Coast  Guard  would 
require  all  vessels  to  keep  these  records  for 
.il  least  2  years  and  make  them  available  for 

view  during  inspections  or  boardings. 


Presently,  there  are  no  requirements  tor  the 
format  of  these  records.  However,  their 
review  would  have  to  provide  an  inspector 
with  the  appropriate  information  to  ensure 
the  vessel's  security  plan  is  properly 
implemented.  The  Coast  Guard  does  not 
intend  to  prest:ribe  whore  these  re{:ords  are 
kept  nor  their  format. 

•  Do  you  have  a  suggestion  or  best  practice 
related  to  recordkeeping  you  believe  the 
Coast  Guard  should  require? 

•  Do  you  wish  the  Coast  Guard  lo 
prescribe  a  format  for  these  records? 

20.  Company  Security  Officer  Designation. 
The  ISPS  Code  (part  A.  section  11)  as  well 
as  the  MTSA  (46  U.S.C.  section  70103), 
specify  that  the  Company  must  designate  a 
Company  Security  Officer  (CSO)  and  details 
their  duties,  responsibilities,  and 
competencies  (part  A,  sections  13.1  and  13.5 
and  part  B.  paragraph  13.1).  In  addition, 
CSOs  are  required  to  participate  in  security 
exercises  as  discussed  in  pari  B.  paragraph 
13.7  of  the  ISPS  Code.  The  Coast  Guard 
intends  to  include  these  requirements  for  all 
vessels  indicated  in  the  section  titled  "Who 
should  attend  the  public  meetings?  "  The 
Coast  Guard  re<;ognizes  that  many  security 
programs  are  already  in  place  and  have 
personnel  working  in  the  maritime 
community  with  the  experience  and  the 
competencies  reflected  in  the  ISPS  Code.  At 
this  time,  the  Coast  Guard  does  not  intend  lo 
certify  courses  as  meeting  the  standards  of 
the  ISPS  Code  or  require  any  type  of  license 
for  a  CSO.  Rather,  the  Coast  Guard  intends 
to  accept  Company  certification  for  these 
officers  indicating  that  they  have  the 
knowledge,  experience  and  competencies  as 
required  by  the  ISPS  Code.  The  Coast  Guard 
also  intends  to  have  CSOs  or  Companies 
provide  proof  that  CSOs  have  participated  in 
annual  exercises,  and  records  of  that 
participation  would  have  to  be  retained  for 
2  years. 

•  Do  you  believe  the  Coast  Guard  should 
require  CSOs  to  attend  training? 

•  Do  you  believe  Company  certification  is 
appropriate  or  do  you  have  a  suggestion  for 
an  alternate  verification  for  the  CSO 
qualifications? 

•  Do  you  believe  proof  of  participation  in 
annual  exercises  should  be  retained  for  2 
years?  If  not.  how  long?  Why? 

21.  Vessel  Security  Officer  Designation. 
The  ISPS  Code  (part  A.  section  11)  as  well 
as  the  MTSA  (46  U.S.C.  set:tion  70103), 
spet:ify  that  each  vessel  shall  designate  a 
Vessel  Set.urily  Officer  (VSO)  and  details 
their  duties,  responsibilities,  and 
competencies  (pari  A.  section  13.2  and  part 
B.  paragraphs  13.1  and  13.2).  In  addition, 
VSOs  are  required  lo  participate,  if  available, 
in  se<;urily  exercises  as  discussed  in  part  B. 
paragraph  13.7  of  the  ISPS  Code.  Since  many 
se<;urity  programs  and  personnel  are  already 
working  in  the  maritime  community  and 
have  the  competencies  renec:ted  in  the  ISPS 
Code,  at  this  time,  the  (kiast  Guard  does  not 
intend  lo  certify  courses  as  meeting  the 
standards  of  the  ISPS  Code  or  require  any 
type  of  license  for  a  VSO.  Rather,  the  Coast 
l.uard  intends  to  accept  Company 
certification  for  these  officers  indicating  that 
they  have  the  knowledge,  experience  and 
competencies  as  required  by  the  ISPS  Code. 


i  he  Coast  Guard  is  also  considering 
alternatives  for  some  vessel  classes,  such  as 
barges,  to  allow  a  Company  Security  Officer 
in  lieu  of  a  VSO  with  duties  that  encompass 
both.  It  should  be  noted  that  there  is  no 
prohibition  to  the  master  also  being 
designated  as  the  VSO  although  on  large 
vessels,  this  may  be  impractical. 

•  Do  you  believe  the  Coast  Guard  should 
require  VSOs  to  attend  formal  training? 

•  Do  you  believe  Company  certification  is 
appropriate  or  do  you  have  a  suggestion  for 
an  alternate  verification  for  the  VSO 
qualifications? 

•  Do  you  have  any  suggestions  for  certain 
classes  of  vessels  being  allowed  an 
alternative  to  a  VSO?  If  so.  how  or  who 
would  you  make  responsible  for  the  VSO 
duties? 

22.  Security  training  and  drill  requirements 
for  vessel  personnel.  The  ISPS  Code  (part  A, 
sections  13.3  and  13.4.  and  part  B.  paragraph 
13.3)  as  well  as  section  109  of  the  MTSA. 
specify  that  vessel  personnel  having  specific 
security  duties  and  responsibilities  be  trained 
in  their  duties  and  have  the  knowledge 
needed  to  carry  them  out.  Part  B.  paragraph 

13.4  also  requires  a  basic  security  knowledge 
and  competency  for  all  personnel  employed 
on  the  vessel  to  ensure  security  awareness.  In 
addition,  vessel  personnel  are  required  to 
participate  in  security  drills  as  discussed  in 
part  A.  section  13.4,  and  part  B,  paragraphs 

13.5  and  13.6  of  the  ISPS  Code.  The  Coa.st 
Guard  intends  to  allow  vessel  masters,  VSOs, 
or  CSOs  to  certify  that  vessel  personnel  have 
received  the  training  required  to  fulfill  their 
security  duties,  if  applicable  or  the  general 
security  awareness  training  required  for  all 
personnel.  A  record  (such  as  a  training 
record)  kept  on  board  the  vessel  or  any  other 
form  of  acknowledgment  (such  as  a  log  entry) 
would  be  sufficient  for  this  purpose.  A  ret;ord 
of  drills  would  also  be  required  and  is 
discussed  in  paragraph  number  19  of  this 
appendix. 

•  Do  you  believe  the  Coast  Guard  should 
require  vessel  personnel  to  attend  formal 
training? 

•  Do  you  believe  prescribing  the  format  for 
training  records  would  assist  you  in  meeting 
these  requirements? 

23.  Certification  for  vessels.  The  ISPS 
Code,  parts  A  and  B,  section  19,  requires 
Administrations  to  verify  and  certify  by 
issuing  an  International  Ship  Security 
Certificate  (ISSC)  that  those  vessels  subject  lo 
SOLAS  comply  with  the  applicable 
requirements  of  SOLAS  chapter  XI-2  and  the 
ISPS  Code.  The  Coast  Guard  intends  lo 
amend  46  CFR  2.01-25  by  adding  new 
paragraph  (a)(viii)  referring  to  ISSC. 
Compliance  with  regulations  for  domestic 
vessels  will  be  verified  during  issuance  and 
renewal  of  Certification  of  Inspetnion: 
Issuance  or  endorsement  of  the  C]ertificale  of 
Inspection  (COI)  would  be  contingent  upon 
a  vessel's  compliance  with  these  regulations. 
Vessels  that  are  not  required  lo  be  inspected 
by  the  Coast  C>uard  under  title  46  of  ihe 
U.S.C.  would  be  required  lo  have  proof  on 
board  the  vessel  certifying  that  Ihe  vessel 
meets  these  requirements  and  thai  they  are 
implementing  iheir  VSP. 

•  Do  you  have  any  other  suggestions  for 
verification  and  certification  that  vessels 
comply  with  security  regulations? 
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Facility  Security  Provisions 

24.  Incorporation  by  Reference.  The  Coast 
Guard  is  considering  accepting  national. 
State,  and  industry  security  standards  lo 
meet  certain  security  requirement(s).  as 
appropriate,  e.g.,  a  facility  security  plan  thai 
incorporates  lighting  or  fencing  equipment 
that  meets  an  accepted  national  standard. 

•  Do  you  know  of  a  national,  state,  and 
industry  standard  that  could  be  used  in  the 
marine  environment? 

•  If  a  national,  slate,  and  industry  standard 
were  available,  would  you  consider 
implementing  it?  If  so,  why? 

25.  Facility  Security  Requirement.  The 
SOLAS  amendments  (chapter  XI-2, 
regulation  10)  and  ISPS  Code  parts  A  and  B, 
section  14  require  that  facilities  act  upon 
security  levels  set  by  Contracting 
Governments  through  appropriate  protective 
measures  by  carrying  out  certain  specified 
activities  (part  A,  section  14.2).  The  MTSA 
requires  the  Coast  Guard  to  consider  the 
types  facilities  that  are  likely  to  be  involved 
in  a  transportation  security  incident.  For  the 
purposes  of  this  notice  and  the  Coast  Guard 
discussion  in  Appendix  C,  cost  impact  was 
only  developed  for  those  facilities  listed  in 
NVIC  11-02  and  also  listed  in  the  section 
titled,  "Who  should  attend  the  public 
meetings?  "  The  Coast  Guard  also  recognizes 
that  many  other  facilities  could  benefit  from 
compliance  with  these  requirements 
therefore,  the  Coast  Guard  is  considering 
extending  them  to  all  facilities,  including  dry 
bulk  or  general  cargo  facilities  or  ship  repair 
facilities. 

•  Do  you  believe  that  the  application  of  the 
requirements  in  part  A,  section  14-18  of  the 
ISPS  Code  for  the  facilities  indicated  in  the 
section  titled  "Who  should  attend  the  public 
meetings?"  is  appropriate?  If  not.  why? 

•  Do  you  believe  these  security  measures 
should  applv  to  other  facilities,  not  already 
listed? 

•  Do  you  believe  that  these  activities  and 
protective  measures  adequately  address  the 
security  of  a  facility?  If  no,  why? 

•  Do  you  have  a  suggestion  for  appropriate 
security  measures  that  a  facility  can  take  lo 
meet  these  requirements  that  are  not  already 
listed  in  part  B,  paragraphs  16.1  through 
16.63? 

26.  Facility  Security  Assessments  IFSA) 
Requirement.  The  ISPS  Code  parts  A  and  B. 
section  15,  as  well  as  the  MTSA  (46  U.S.C. 
sections  70102  and  70116),  require  that  a 
facility  perform  a  FSA  that  includes  an  on- 
scene  security  survey  and  provides  details  of 
those  elements  that  the  FSA  will  include. 
The  FSA  is  integral  in  developing  and 
updating  the  Facility  Security  Plan.  The 
Coast  Guard  is  considering  requiring  FSAs 
for  all  facilities  indicated  in  the  section  titled 
"Who  should  attend  the  public  meetings?"  of 
the  notice.  The  Coast  Guard  intends  lo 
review  these  assessments  when  Facility 
Security  Plans  are  submitted  for  approval. 

•  Do  you  have  any  suggestions  on  how  to 
best  conduct  a  FSA  and  review  the  results? 
Is  there  a  current  practice  lo  meet  this 
requirement? 

•  Are  there  any  appropriate  alternatives  to 
a  FSA  that  could  be  considered? 

27.  Facility  Security  Plans.  The  ISPS  Code 
parts  A  and  B,  section  16,  as  well  as  the 


MTSA  (46  U.S.C.  sections  70103  and  70104), 
require  thai  FSPs  be  developed  taking  into 
consideration  the  facility  security 
assessment,  make  provisions  for  the  three 
MARSEC  Levels,  and  be  reviewed  and 
updated.  The  Coast  Guard  is  considering 
requirements  that  incorporate  all  of  these 
requirements  and  also  would  provide  an 
outline  for  the  FSP.  The  outline  would  follow 
or  be  cross-referenced  using  a  similar 
approach  as  done  in  33  CFR  part  155.1030. 

•  Do  you  have  any  suggestions  on 
additional  items  the  FSP  should  address? 

•  Do  you  have  a  suggestion  or  a  best 
practice  to  meet  this  FSP  requirement? 

•  Would  you  find  an  outline  a  valuable  aid 
to  meeting  these  requirements?  If  not,  why? 

28.  Submission  of  Facility  Security  Plans 
for  approval.  The  ISPS  Code  (part  A,  section 
16)  requires  facilities  to  develop  and 
maintain  a  facility  security  plan  (FSP)  that  is 
approved  by  the  Contracting  Government  in 
whose  territory  the  facility  is  located.  The 
Coast  Guard  intends  to  review  and  approve 
FSPs  at  ihe  COTP  level.  The  submission 
format  would  be  similar  to  thai  already 
required  in  33  CFR  120.305.  The  Coast  Guard 
is  considering  the  submission  of  a  single  FSP 
for  companies  thai  own  and  operate  both  the 
facility  and  vessels  that  call  on  that  facility. 

•  Do  you  have  suggestions  on  how  these 
approvals  could  be  streamlined  or  an 
alternative  process? 

•  Do  you  believe  the  submission  format 
proposed  by  the  Coast  Guard  is  appropriate? 

29.  Facility  Security  Recordkeeping. 
Although  records  for  facilities  are  not 
specifically  addressed  in  the  ISPS  Code,  the 
Coast  Guard  intends  lo  require  certain 
security  records  be  kepi  for  certain  security 
related  activities  and  incidents  and  retained 
for  a  period  specified  by  the  Coast  Guard. 
The  Coast  Guard  would  require  these  records 
lo  be  kept  for  at  least  2  years  and  will  review 
them  during  inspections.  Presently,  there  are 
no  requirements  for  the  formal  of  these 
records.  However,  their  review  would  have  to 
provide  an  inspector  with  the  appropriate 
information  to  ensure  the  facility's  security 
plan  is  properly  implemented.  "The  Coast 
Guard  does  not  intend  to  prescribe  where 
these  records  are  kept  nor  their  formal. 

•  Do  you  have  a  suggestion  or  best  practice 
related  to  recordkeeping  you  believe  the 
Coast  Guard  should  require? 

•  Do  you  wish  the  Coast  Guard  to 
prescribe  a  formal  for  these  records? 

30.  Facility  Security  Officer.  The  ISPS 
Code,  parts  A  and  B,  section  17,  as  well  as 
the  MTSA  (46  U.S.C.  .section  70103).  specify 
that  the  each  facility  shall  designate  a 
Facility  Security  Officer  (FSO)  and  details 
their  duties,  responsibilities,  and 
competencies  (part  A,  section  17.2  and  part 
B,  paragraphs  17.1  and  17.2).  In  addition. 
FSOs  are  required  to  participate  in  security 
exercises  as  discussed  in  part  B,  paragraph 
18.6  of  the  ISPS  Code.  Since  many  security 
programs  and  personnel  are  already  working 
in  the  maritime  community  and  have  the 
competencies  reflected  in  the  ISPS  Code,  at 
this  time,  the  Coasl  Guard  does  not  intend  to 
certify  courses  as  meeting  the  standards  of 
the  ISPS  Code  or  require  any  type  of  license 
for  a  FSO.  Rather,  the  Coast  Guard  intends 
to  accept  Company  certification  for  these 


officers  indicating  that  they  have  the 
knowledge,  experience  and  competencies  a'- 
required  by  the  ISPS  Code.  It  should  be  nolt 
that  there  is  no  prohibition  of  the  FSO  havir;. 
a  collateral  duty  provided  the  individual  is 
able  to  perform  the  duties  and 
responsibilities  required  by  the  ISPS  Code 
and  the  approved  FSP. 

•  Do  you  believe  the  Coast  Guard  should 
require  FSOs  to  attend  training? 

•  Do  you  believe  Company  certification  iv 
appropriate  or  do  you  have  a  suggestion  for 
an  alternate  verification  for  the  FSO 
qualifications? 

•  Would  there  be  a  case  where  a  FSO  ma\ 
perform  their  duties  for  more  than  one 
facility? 

•  Do  you  believe  proof  of  participation  ir 
annual  exercises  should  be  retained  for  2 
years?  If  not,  how  long?  Why? 

31.  Training,  drills  and  exercises  on 
Facility  Security.  The  ISPS  Code,  parts  A  anc 
B.  section  18.  as  well  as  section  109  of  the 
MTSA.  specify'  that  facility  personnel  having, 
specific  security  duties  and  responsibilities 
be  trained  in  their  duties  and  have  the 
knowledge  needed  to  carry  them  out.  Part  B 
paragraph  18.3  also  requires  a  basic  securiu 
knowledge  and  competency  for  all  personne 
employed  al  the  facility  to  ensure  security 
awareness.  In  addition,  facility  personnel  ar< 
required  to  participate  in  security  drills  as 
discussed  in  part  A.  section  18  and  part  B. 
paragraphs  18.4  and  18.6  of  the  ISPS  Code. 
The  Coast  Guard  intends  to  allow  FSOs  to 
certify  that  facility  personnel  have  received 
the  training  required  to  fulfill  their  securilx 
duties,  if  applicable  or  the  general  security 
awareness  training  required  for  all  personne 
A  record  [e.g..  a  training  record)  kept  or  an\ 
other  form  of  acknowledgment  [e.g..  a  log 
entry)  would  be  sufficient  for  this  purpose. 

A  record  of  drills  would  also  be  required  ant. 
is  discussed  in  item  number  28  of  this  noti(  > 

•  Do  you  believe  the  Coasl  Guard  should 
require  facility  personne)  to  attend  training 

•  Do  you  believe  prescribing  the  format  f 
training  records  would  assist  you  in  meeting 
these  requirements? 

32.  Certification  for  facilities.  The  ISPS 
Code  does  not  specifically  require  thai  each 
facility  be  certified.  The  Coast  Guard  would 
review  and  approve  the  FSP  and  would 
require  companies  lo  certify  their  compliani  • 
with  these  requirements  and  that  each 
facility  has  drafted  and  implemented  an  FSI 
The  Coast  Guard  would  inspect  facilities  to 
verify  compliance. 

•  Do  you  have  any  suggestions  for 
verification  and  certification  that  facilities 
comply  with  security  regulations? 

•  Do  you  believe  the  Coast  Guard  should 
allow  companies  to  certify  their  facilities? 

Other  Security  Provisions 

33.  Permanent  hull  marking  requirement 
The  SOLAS  amendments  created  a  new 
regulation  in  chapter  XI-1  (regulation  3)  tha' 
requires  vessels  lo  have  their  idenlificatign 
number  permanently  marked  on  their  hull 
and  in  an  easily  accessible  place  on  the 
transverse  bulkhead  of  the  machinery  space 
or  on  another  suitable  interior  location,  as 
specified.  At  this  lime,  the  Coast  Guard  does 
not  intend  to  extend  the  application  of  this 
requirement  to  vessels  limited  to  domestic 
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oyages.  However,  all  vessels  subject  to 
SOLAS  and  conducting  international 
viiyages,  including  towing  vessels  and 

ifshore  supply  vessels  whose  international 
.onnage  is  greater  than  300  gross  Ions  (gt). 
would  b«  required  to  comply  with  this 
regulation  when  the  SOLAS  amendments 
pnter  into  force. 

•  Do  you  btilieve  the  Coast  Guard  should 
viend  this  requirement  to  vessels  limited  to 

lomestic:  voyages?  If  so.  why? 
34.  Continuous  Synopsis  Record 
quiremenl.  The  SOLAS  amendments 
mated  a  new  regulation  in  chapter  XI-1 
I'gulation  5)  that  requires  vessels  to 
maintain  and  update  a  Continuous  Synopsis 
Record,  to  be  kept  on  board,  that  contains 
information  such  as  the  name  of  the  flag 
Administration,  the  date  of  the  vessel's 
registry,  the  vessel's  identification  number. 
I'tc.  At  this  time,  the  Coast  Cuard  does  not 
intend  to  extend  the  application  of  this 
requirement  to  vessels  limited  to  domestic 
voyages.  However,  all  vessels  subject  to 
^OLAS  and  conducting  international 
lyages.  including  lowing  vessels  and 
Ifshore  supply  vessels  whose  international 
mnage  is  greater  than  500  gt  would  l)e 
■quired  to  comply  with  this  regulation  when 
le  SOLAS  amendments  enter  into  force. 

•  Do  you  lielieve  the  Coast  Guard  should 
extend  this  requirement  to  vessels  limited  to 
domestic  voyages?  If  so.  why? 

35  Security  alf^rt  system  requirement.  The 
-OLAS  amendments  created  a  new 
■gulation  in  chapter  XI-2  (regulation  6)  that 
■quires  vessels  to  have  a  se«;urity  alert 
vstem.  For  the  purposes  of  this  notice  and 
le  Coast  Guard  discussion  in  Appendix  C. 
)sl  impact  was  only  developed  for  this 
itKjuiromenI  to  ihdse  vessels  required  to  meet 
SOLAS  chapter  XI-2.  However,  the  Coast 
luard  is  considering  applying  the 
'•quirement  to  vessels  limited  to  domestic 
(ivages  that  are  engaged  in  the  transport  of 
(irtain  dangerous  cargos.  The  (^oast  CJuanl 
ilso  rei;ognizes  that  many  other  vessels  could 
innefit  from  compliance  with  this 
rquirement  such  as  certain  passenger  vessels 
If  towing  vessels. 

•  Do  you  believe  this  requirement  would 
lonefit  vessels  limited  to  domestic;  voyages 
iigaged  in  the  transport  of  certain  dangerous 
argos? 

•  Do  you  believe  the  Coast  CJuard  should 
■xlend  this  requirement  to  other  vessels 
imited  to  domestic  voyages?  If  so.  why? 

36.  Fixed  and  fUntting  platforms 
I'quirements.  The  International  Maritime 
I  )rgani/.ation  issued  a  resolution  titled. 
Establishment  of  Appropriate  Measures  to 
enhance  the  Security  of  Ships.  Port 
I  acilities.  Mobile  Offshore  Drilling  Units  on 
Location  and  Fixed  and  Floating  Platforms 
Not  Covered  by  Chapter  XI-2  of  the  1974 
SOLAS  Convention  "  which  was  adopted  by 
'he  Conference  on  Maritime  Security  as 
Resolution  7  on  December  12.  2002.  This 
itisolution  encourages  C;ontracting 
I  Jovernments  to  consider  security 
ie()uirements  for  these  maritime  operators 
ind  platforms.  The  Coast  Guard  is 
considering  including  these  entities  in  its 
I'ort  Se<:urity  Plan  regime.  We  are  also 
working  with  the  offshore  industry  to 
(iitvelop  sec:urity  standards  that  would 


provide  a  level  of  security  equivalent  to  that 
being  established  for  land  based  facilities,  yet 
tailored  to  the  unique  offshore  operating 
environment.  Once  acceptable  offshore 
industry  se<:urity  standards  are  determined, 
such  standards  may  be  incorporated  into 
regulations  as  part  of  a  separate  rulemaking 
pro<:edure. 

•  Do  you  believe  the  Coast  Guard  should 
extend  security  requirements  to  offshore 
platforms?  If  so.  why? 

37.  Seafarers'  identification  criteria 
requirements.  The  MTSA  (46  U.S.C.  section 
701 11)  requires  the  Secretary  to  establish 
enhanced  crewmember  identification.  In 
addition,  section  103  of  the  MTSA 
encourages  the  Secretary  to  negotiate  an 
agreement  for  an  international  system  of 
identification  for  seafarers.  In  March  2002. 
the  Ck)verning  Body  of  the  International 
Labour  Organization  (ILO)  agreed  to  have  the 
International  Labour  Conferenc;B  consider 
amendments  to  the  Seafarers'  Identity 
Do«:uments  Convention.  1958  (No.  108) 
regarding  seafarer  identification  at  its  91st 
session  in  lune  2003.  In  support  of  this  effort, 
the  International  Maritime  Organization 
issued  a  resolution  titled.  'Enhancement  of 
Seciurily  in  Co-operation  with  the 
International  Labour  Organization  "  whic;h 
was  adopted  by  the  Conference  on  Maritime 
Security  as  Resolution  8  on  December  12. 
2002.  The  Coast  Guard  has  been  working 
with  the  Immigraticm  and  Naturalization 
Service.  Department  of  State.  Maritime 
Administration.  TSA.  and  others  to  support 
the  work  of  ILO.  The  U.S.  intends  to  await 
the  outc;ome  of  the  June  2003  ILO  conference 
prior  to  developing  further  seafarer 
identification  ilomeslic:  policy. 

In  addition  to  the  above,  the  MTSA  (46 
U.S.C.  section  70105)  requires  the  Secretary 
to  develop  and  implement  a  Transportation 
Security  Card  to  c:ontrol  access  to  secure 
areas  on  a  vessel  or  facility.  The  U.S.  is 
moving  this  requirement  forward  through  its 
work  on  a  Transportation  Worker 
ldentific:alion  Credential  System  (TWIC). 
Pilot  testing  of  the  TWIC  is  scheduled  for  one 
east  regional  and  one  west  regional  port,  each 
in  communication  with  a  TSA  central  control 
point.  This  pilot  project  allows  the  TSA  to 
leverage  kev  regional  stakeholders  and 
analyze  life  cycle  and  cost  benefits,  as  well 
as  the  performance  of  various  forms  of 
identification  tec  hnologies. 

Recognizing  that  the  implementation  of  the 
TWIC  and  the  ILO  efforts  on  seafarers 
identification  involve  substantial  negotiation 
and  development,  the  Coast  Guard  therefore 
intends  to  continue  its  use  of  the  criteria  it 
set  out  in  its  clarification  of  regulations 
notice  entitled  "Maritime  Identification 
Credentials"  published  in  the  Federal 
Register  (67  FR  51082.  August  7.  2002).  This 
do<  ument  can  be  viewed  on  the  DOT 
Document  Management  System  at  http:// 
dms.dot.gov  under  Dockei#  USCG-2002- 
12917. 

•  Do  you  believe  the  Coast  Guard  should 
amend  its  policy  notice  to  c:aplure  additional 
forms  of  identific:ation?  If  so.  why? 

38.  Advanced  notice  of  arrival  lANOA) 
requirements.  The  Coast  Guard  has  a  notice 
of  proposed  rulemaking  entitled 
"Notification  of  Arrival  in  U.S.  Ports" 


published  in  the  Ixl.i.il  Register  (67  FR 
41659,  lune  19,  20<,^,    .  ..i>  dcxument  can  be 
viewed  on  the  DOT  Document  Management 
System  at  http://dms.dot.gov  under  Do<:ket  # 
USCCt-2002-1  1865-1.  The  comment  period 
for  that  rulemaking  has  closed.  The  Coast 
Guard  does  not  intend  to  add  any  additional 
notification  requirements  to  that  rulemaking. 
However,  the  SOLAS  amendments  and  the 
ISPS  Code  contain  several  information- 
related  requirements  that  are  not  currently 
part  of  the  ANOA.  The  Coast  Guard  is 
considering  expanding  its  advanced  notice  of 
arrival  information  to  incorporate  these  new 
international  requirements  (SOLAS  chapter 
XI-2.  regulation  9).  We  are  also  considering 
requiring  foreign  flag  vessels  to  provide 
advance  notification  on  their  compliance 
with  part  B  of  the  ISPS  Code.  In  addition,  the 
Coast  Guard  is  considering  further  expanding 
the  notice  requirements  on  the  Mississippi 
River  and  its  tributaries  above  mile  marker 
235  for  certain  barges  c;arr>'ing  certain 
dangerous  cargoes. 

•  Having  reviewed  the  SOLAS 
amendments  and  the  ISPS  Code,  what 
additional  information  do  you  believe  should, 
be  provided  by  vessels  prior  to  entering  our 
ports? 

•  Do  you  believe  further  ANOA 
requirements  are  appropriate  for  the 
Mississippi  River  and  its  tributaries  above 
mile  marker  235? 

39.  Foreign  Port  Assessments.  Section  102 
of  the  MTSA  (46  U.S.C.  section  70108) 
requires  the  Secretary  to  assess  the 
effectiveness  of  antiterrorism  measures 
maintained  at  a  foreign  port  that  serves 
vessels  departing  on  a  voyage  to  the  LI.S.  or 
any  other  port  that  the  Secretary  believes 
poses  a  se<:urity  risk  to  international 
maritime  c:ommerce.  In  general,  the  Coast 
Guard  intends  to  accept  a  foreign 
government's  approval  of  the  respective  port 
facility  security  plans,  thereby  attesting  to 
their  c:ompliance  with  SOLAS  and  the  ISPS 
Code,  to  provide  the  initial  assessment  of  that 
foreign  port's  antiterrorism  security. 
However,  the  Coast  Guard  in  making 
assessments  under  the  MTSA  wilt  also 
consider  any  other  relevant  information  and 
possibly  conduct  audits.  No  regulations  are 
required  to  implement  this  provision  of  the 
M'TSA  bee  ause  these  assessments  are  an 
internal  deliberative  matter  and  further 
related  to  foreign  relations.  However,  the 
Coast  Guard  would  appreciate  public 
comment  on  the  following: 

•  Should  the  Coast  Guard  accept  approval 
of  foreign  port  fac:ility  security  plans  as  a 
preliminary  indic:ation  that  the  foreign  port  is 
maintaining  effective  antiterrorism  measures? 

•  What  factors  do  you  believe  the  Coast 
Guard  should  consider  in  assessing  the 
effectiveness  of  antiterrorism  measures  at 
foreign  ports? 

40.  Automatic  Identification  System  lAIS] 
requirements.  Regulation  V/19  of  SOLAS  sets 
forth  the  international  requirements  for  the 
carriage  of  automatic  identification  systems 
(AIS).  including  an  implementation  schedule 
that  was  recently  accelerated  by  the  newly 
adopted  amendments  to  SOLAS. 
Domestically.  sec;tion  102  of  the  MTSA  (46 
U.S.C.  section  70114)  gives  the  Secretary 
additional  broad  discretion  to  require  AIS  on 
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any  vessel  operating  on  the  navigable  waters 
of  the  United  States  if  necessary  for  the  safety 
of  navigation.  In  this  regard,  the  Coast  Guard 
considers  that  requiring  AIS  for  security 
purposes  is  an  essential  element  in  ensuring 
the  safety  of  navigation.  At  a  minimum,  the 
MTSA  specifically  requires  the  following 
vessels  to  have  AIS: 

(a)  A  self-propelled  commercial  vessel  of  at 
least  65  feet  overall  in  length: 

(b)  A  vessel  carrying  more  than  a  number 
of  passengers  for  hire  determined  by  the 
Secretary; 

(c)  A  towing  vessel  of  more  than  26  feet 
overall  in  length  and  600  horsepower; 

(d)  Any  other  vessel  for  which  the 
Secretary  decides  that  an  automatic 
identification  system  is  necessary  for  the  safe 
navigation  of  the  vessel. 

The  Secretary^  may  exempt  or  waive  any 
such  vessel  from  this  requirement  if  AIS  is 
not  necessary  for  the  safety  of  navigation. 
The  implementation  dates  for  AIS  in  the 
MTSA  align  with  the  SOLAS  requirements. 

As  reflected  in  the  Department  of 
Transportation's  Fall  2002  Unified  Agenda 
(67  FR  74853.  December  9.  2002).  a  separate 
AIS  notice  of  proposed  rulemaking  should  be 
published  in  the  near  future.  Therefore,  it  is 
not  the  Coast  Guard's  intent  to  interfere  with 
that  rulemaking.  However,  because  recent 
events  indicate  that  smaller  vessels  may  be 
used  as  weapons  against  maritime 
transportation,  the  Coast  Guard  is  requesting 
limited  public  comment  related  to  the  MTSA 
requirements  as  follows: 

•  Should  any  of  the  vessels  listed  in  the 
MTSA  be  exempted  from  carrying  AIS 
because  no  security  benefit  would  be  derived 
from  such  a  requirement? 

,•  Beyond  the  SOLAS  requirements  and  the 
ves-sels  specifically  listed  in  the  MTSA,  what 
other  vessels  should  be  required  to  carry  AIS 
for  security  purposes? 

•  Are  there  any  particular  navigable  waters 
of  the  U.S.  where  the  AIS  carriage 
requirement  should  be  waived  because  no 
security  benefit  would  be  derived  from  the 
requirement? 

Preliminary  Cost  Analysis 

The  Coast  Guard  is  seeking  public 
comment  on  the  following  assumptions  used 
in  the  preliminary  cost  analysis: 

•  The  loaded  cost  of  a  full-time  employee 
designated  to  be  the  Company  Security 
Officer  or  a  Facility  Security  Officer  would 
be  $150,000  per  year. 

•  Some  vessel  and  facility  owners  would 
designate  the  Company  Security  Officer  and 
Facility  Security  Officer  duties  to  an  existing 
employee,  and  these  collateral  duties  would 
take  about  25  percent  of  the  employee's  time. 

•  Security  functions  aboard  vessels  would 
not  require  additional  manning. 

•  Security  functions  for  facilities  would 
require  additional  security  guards  with  a 
loaded  rate  of  $40,000  per  year. 

•  The  types  of  equipment  vessels  or 
facilities  would  install  are  an  accurate 
representation  of  the  equipment  needs 
owners  and  operators  can  expect  to  face. 

In  addition,  we  are  seeking  public 
comment  on  the  costs  vessel  and  faciltly 
owners  or  operators  would  incur  in  the  event 
MARSEC  levels  2  or  3  are  implemented. 


Finally,  we  are  seeking  public  comment  on 
how  these  requirements  will  economically 
impact  small  businesses,  Indian  tribal 
governments,  as  well  as  comment  on 

anticipated  enerev  imDarfs. 

.\ppendix  B — SOL.\S  Amendments  and 
ISPS  (ode 

Note:  The  text  in  this  appendix  is 
excerpted  from  IMO  documents  SOLAS/ 
CONF.5/DC/1,  SOLAS/CONF.5/DC/2.  and 
SOLAS/CONF.5/DC/2/Add.l,  and  has  been 
edited  to  reflect  the  final  decisions  and  other 
editorial  corrections  reflected  in  SOLAS/ 
CONF.5/33. 

.•\mendmci!t>.  in  th<   Intfiiuiiional 
(Convention  lor  the  Safety  of  Life  at  Sea.  1974 
as  .\mended 

Chapter  V— Safety  of  Navigation 

Regulation  19 — Carriage  Requirements  for 
Shipborne  Navigational  Systems  and 
Equipment 

1  The  existing  subparagraphs  .4,  .5  and  .6 
of  paragraph  2.4.2  are  replaced  by  the 
following: 

".4     In  the  case  of  ships,  other  than 
passenger  ship>s  and  tankers,  of  300  gross 
tonnage  and  upwards  but  less  than  50.000 
gross  tonnage,  not  later  than  the  first  safety 
equipment  survey  '  after  1  July  2004  or  by  31 
December  2004,  whichever  occurs  earlier; 
and" 

2  The  following  new  sentence  is  added  at 
the  end  of  the  existing  subparagraph  .7  of 
paragraph  2.4: 

"Ships  fitted  with  AIS  shall  maintain  AIS 
in  operation  at  all  times  except  where 
international  agreements,  rules  or  standards 
provide  for  the  protection  of  navigational 
information." 

Chapter  XI — Special  Measures  to  Enhance 
Maritime  Safety 

3  The  existing  chapter  XI  is  renumbered 
as  chapter  XI-1. 

Regulation  3 — Ship  identification  number  4 
The  following  text  is  inserted  after  the  title 
of  the  regulation: 

"(Paragraphs  4  and  5  apply  to  all  ships  to 
which  this  regulation  applies.  For  ships 
constructed  before  1  )uly  2004.  the 
requirements  of  paragraphs  4  and  5  shall  be 
complied  with  not  later  than  the  first 
scheduled  dry-docking  of  the  ship  after  1  July 
2004  )"  ' 

5    The  existing  paragraph  4  is  deleted  and 
the  following  new  text  is  inserted: 

"4    The  ship's  identification  number  shall 
be  permanently  marked: 

.1     In  a  visible  place  either  on  the  stern  of 
the  ship  or  on  either  side  of  the  hull, 
amidships  port  and  starboard,  above  the 
deepest  assigned  load  line  or  either  side  of 
the  superstructure,  port  and  starboard  or  on 
the  front  of  the  superstructure  or.  in  the  case 
of  passenger  ships,  on  a  horizontal  surface 
visible  from  the  air;  and 


'  The  first  safety  equipment  survey  means  the 
first  annual  survey,  the  first  periodical  survey  or  the 
first  renewal  survey  for  safety  equipment, 
whichever  is  due  first  after  )uly  1.  2004  and.  in 
addition,  in  the  case  of  ships  under  construction, 
the  initial  survey. 


.2     In  an  easily  accessible  place  either  on 
one  of  the  end  transverse  bulkheads  of  the 
machinery  spaces,  as  defined  in  regulation 
II-2/3.30.  or  on  one  of  the  hatchways  or,  in 
the  case  of  tankers,  in  the  pump-room  or.  in 
the  case  of  ships  with  ro-ro  spaces,  as  define 
in  regulation  II-2/3.41.  on  one  of  the  end 
transverse  bulkheads  of  the  ro-ro  spaces. 

5.1  The  permanent  marking  shall  be 
plainly  visible,  clear  of  any  other  markings 
on  the  hull  and  shall  be  painted  in  a 
contrasting  colour. 

5.2  The  permanent  marking  referred  to  ir 
paragraph  4.1  shall  be  not  less  than  200  mm 
in  height.  The  permanent  marking  referred  i 
in  paragraph  4.2  shall  not  be  less  than  100 
mm  in  height.  The  width  of  the  marks  shall 
be  proportionate  to  the  height. 

5.3  The  permanent  marking  may  be  mad' 
by  raised  lettering  or  by  cutting  it  in  or  by 
centre  punching  if  or  by  any  other  equivalen 
methoci  of  marking  the  ship  identification 
number  which  ensures  that  the  marking  is 
not  easily  expunged. 

5.4  On  ships  constructed  of  material 
other  than  steel  or  metal,  the  Administratioi. 
shall  approve  the  method  of  marking  the  shi; 
identification  number." 

6    The  following  new  regulation  5  is 
added  after  the  existing  regulation  4: 

Regulation  5 — Continuous  Synopsis  Record 

1  Every  ship  to  which  chapter  I  applies 
shall  be  issued  wifh  a  Continuous  Synopsis 
Record. 

2.1  The  Continuous  Synopsis  Record  is 
intended  to  provide  an  on-board  record  of  th- 
history  of  the  ship  with  respect  to  the 
information  recorded  therein. 

2.2  For  ships  constructed  before  July  1 . 
2004.  the  Continuous  Synopsis  Record  shall 
at  least,  provide  the  history  of  the  ship  as 
from  July  1.  2004. 

3    The  Continuous  Synopsis  Record  shall 
be  issued  by  the  Administration  to  each  ship; 
that  is  entitled  to  fly  its  flag  and  it  shall 
contain  at  least,  the  following  information: 

.1     The  name  of  the  State  whose  flag  the 
ship  is  entitled  to  fly; 

.2    The  date  on  which  the  ship  was 
registered  with  that  State; 

.3    The  ship's  identification  number  in 
accordance  with  regulation  3; 

.4    The  name  of  the  ship; 

.5    The  port  at  which  the  ship  is 
registered;  . 

.6    The  name  of  the  registered  owner(s) 
and  their  registered  address(es); 

.7    The  name  of  the  registered  bareboat 
charterer(s)  and  their  registered  address(es), 
if  applicable; 

.8  The  name  of  the  Company,  as  defined 
in  regulation  IX/1,  its  registered  address  and 
the  address(es)  from  where  it  carries  out  the 
safety  management  activities; 

.9    The  name  of  all  classification 
society(ies)  with  which  the  ship  is  classed; 

.10    The  name  of  the  Administration  or  of 
the  Contracting  (Government  or  of  the 
recognized  organization  which  has  issued  thi 
Document  of  Compliance  (or  the  Interim 
Document  of  Compliance),  specified  in  the 
ISM  Code  as  defined  in  regulation  IX/1,  to 
the  (Company  operating  the  ship  and  the 
name  of  the  body  which  has  carried  out  the 
audit  on  the  basis  of  which  the  document 
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was  issued,  if  other  than  that  issuing  the 
icumenl; 

1 1  The  name  of  the  Administration  or  of 
I  ontrHcting  (Jovernment  or  of  the 

.  ogiiizod  organization  that  has  issued  the 
ifety  Management  Certificate  (or  the  Interim 
.s.ifety  Management  Certificate),  specified  in 
the  ISM  Code  as  defined  in  regulation  IX/1. 
to  the  ship  and  the  name  of  the  liody  which 
has  carried  out  the  audit  on  the  basis  of 
which  the  certificate  was  issued,  if  other  than 
ihat  issuing  the  certificate; 

1 2  The  name  of  the  Administration  or  of 
i!io  Contracting  CJovernmenI  or  of  the 
recognized  security  organization  that  has 
issued  the  International  Ship  .S«<.urily 
Certificate  (or  an  Interim  International  Ship 
Se«:urity  Certificate),  specified  in  part  A  of 
(he  ISPS  Code  as  defined  in  regulation  XI- 

1 ,  to  the  ship  and  the  name  of  the  body 
\  hich  has  carried  out  the  verification  on  the 
isis  of  which  the  certificate  was  issued,  if 
iher  than  Ihat  i.ssuing  the  certificate;  and 

1.1  The  date  on  which  the  ship  ceased  to 
>■  registered  with  that  .State. 

4  1     Any  changes  relating  to  the  entries 
■ferred  to  in  paragraphs  3A  to  3.12  shall  be 
•corded  in  the  Continuous  .Synopsis  Record 
>i  as  to  provide  updated  and  current 
iiformation  together  with  the  history  of  the 
flanges. 

4.2     In  case  of  any  changes  relating  to  the 
iitries  referred  lo  in  paragraph  4.1.  the 
Xilministratioii  shall  issue,  as  soon  as  is 
ractically  possible  but  not  later  than  three 
lonths  from  the  date  of  the  change,  to  the 
liips  entitled  lo  fly  ils  flag  either  a  revised 
11(1  updated  vnrsion  of  the  Continuous 
vnopsis  Record  or  appropriate  amendments 
hereto. 

4..t     In  case  of  any  changes  relating  to  the 
iilries  referred  to  in  paragraph  4.1.  the 
Xdministratioii.  pending  the  issue  of  a 
'■vised  and  updated  version  of  the 
ontinuous  Synopsis  Record,  shall  authorise 
rid  re<juire  either  ihe  Company  as  defined  in 
■gulation  IX/1  or  Ihe  master  of  the  ship  lo 
irntMid  the  Continuous  .Synopsis  Re<;ord  lo 
liflecl  the  changes.  In  such  cases,  after  the 
:ontinuous  Synopsis  Record  has  been 
irnended  tht;  Company  shall,  without  delay, 
iiform  Ihe  Adminislralion  ac<  ordingly. 

.S.I     The  Cimtinuous  Synopsis  Re<:ord 
hall  be  in  English.  French  or  Spanish 
language.  Additionally,  a  translation  of  the 
( iontinuous  Synopsis  Record  into  the  official 
'iinguage  or  languages  of  the  Administration 
nav  be  provided. 

5.2  The  C:ontinuous  Synopsis  Record 
shall  be  in  the  format  developed  by  the 

( Jrganization  and  shall  be  maintained  in 
iccordance  with  guidelines  developed  by  the 
Organization.  Any  previous  entries  in  the 
I  lontinuous  Synopsis  Record  shall  not  be 
modified,  deleted  or,  in  any  way.  erased  or 
liefaced. 

fi     Whenever  a  ship  is  transferred  to  the 
flag  of  another  Stale  or  ihe  ship  is  sold  to 
mother  owner  (or  is  taken  over  by  another 
l)areboat  charterer)  or  another  (Company 
.issumes  the  ntsponsibility  for  the  operation 
of  the  ship,  the  Continuous  Synopsis  Record 
shall  be  left  on  board. 

7     When  a  ship  is  to  be  transferred  to  the 
Hag  of  another  State,  the  Company  shall 
notify  the  Administration  of  the  name  of  the 


Slate  under  whose  flag  the  ship  is  lo  be 
transferred  so  as  to  enable  the  Administration 
to  forward  lo  thai  .State  a  copy  of  the 
Continuous  Synopsis  Record  covering  Ihe 
period  during  which  the  ship  was  under  their 
jurisdiction. 

8  When  a  ship  is  transferred  lo  the  flag 
of  another  State  the  Government  of  which  is 
a  Contracting  Government,  the  Contracting 
Ck)vemment  of  Ihe  State  whose  flag  the  ship 
was  flying  hitherto  shall  transmit  to  the 
Administration  as  sotjn  as  possible  after  the 
transfer  lakes  place  a  copy  of  the  refevant 
Continuous  Synopsis  Record  covering  the 
period  during  which  the  ship  was  under  their 
iuri.sdiction  together  with  any  Continuous 
Synopsis  Ref:ords  previous  issued  to  the  ship 
by  other  States. 

9  When  a  ship  is  transferred  lo  the  flag 
of  another  State,  the  Administration  shall 
append  the  previous  Continuous  .Synopsis 
Records  lo  the  Continuous  Synopsis  Ke<:ord 
the  Administration  will  issue  lo  the  ship  so 
to  provide  the  continuous  history  record 
intended  by  this  regulation. 

10  The  Continuous  Synopsis  Re<;ord  shall 
be  kepi  on  board  the  ship  and  shall  be 
available  for  inspe<;tion  at  all  times." 

7     The  following  new  chapter  Xl-2  is 
inserted  aher  the  renumbered  chapter  XI-1: 

Chapter  XI-2 — Special  Measures  lo  Enhance 
Maritime  Security 

Regiilaiioii  1— l)«!finitions 

1     For  Ihe  purpose  of  this  chapter,  unless 
expressly  provided  otherwise: 

.1     Bulk  carrier  means  a  bulk  carrier  as 
defined  in  regulation  IX/l.ti. 

.2     Chemical  lanker  means  a  chemical 
tanker  as  defined  in  regulation  VI1/B.2. 

.3     Gas  carrier  means  a  gas  (  arrier  as 
defined  in  regulation  VII/11.2. 

.4     High-speed  craft  means  a  craft  as 
defined  in  regulation  X/1.2. 

..5     Mobile  offshore  drilling  unit  means  a 
mechanically  propelled  mobile  offshore 
drilling  unit,  as  defined  in  regulation  IX/1. 
not  on  liH.alion. 

.fi    Oil  tanker  means  an  oil  tanker  as 
defined  in  ri^gulation  II-1/2.12. 

.7     (kimpany  means  a  Company  as  defined 
in  regulation  IX/1. 

.8    Ship/port  interface  means  the 
interactions  that  o<:cur  when  a  ship  is 
diretitiv  and  immediately  affected  by  actions 
involving  Ihe  movement  of  persons,  goods  or 
the  provisions  of  port  services  lo  or  from  the 
ship. 

.9    Port  facility  is  a  location,  as 
determined  by  the  Contracting  Government 
or  by  the  Designated  Authority,  where  the 
ship/port  interface  takes  place.  This  includes 
areas  such  as  anchorages,  waiting  berths  and 
approaches  from  seaward,  as  appropriate. 

.10    Ship  to  ship  activity  means  any 
activity  not  related  to  a  port  facility  that 
involves  the  transfer  of  goods  or  persons  from 
one  ship  lo  another. 

.11     Designated  Authority  means  the 
organization(s)  or  the  adminislralion(s) 
identified,  within  the  (Contracting 
Government,  as  responsible  for  ensuring  Ihe 
implementation  of  the  provisions  of  this 
chapter  pertaining  to  port  facility  se<:urity 
and  ship/port  interface,  from  the  point  of 
view  of  the  port  facility. 


.12    International  Ship  and  Fori  Facility 
Security  (ISPS)  Code  means  the  International 
Code  for  the  Set:urily  of  Ships  and  of  Port 
Facilities  consisting  of  part  A  (the  provisions 
of  which  shall  be  treated  as  mandatory)  and 
part  B  (the  provisions  of  which  shall  be 
treated  as  re<:ommendatory).  as  adopted,  on 
December  12,  2002.  by  resolution  2  of  the 
Conference  of  Contracting  Governments  to 
the  International  Convention  for  the  Safety  of 
Life  at  Sea.  1974  as  may  be  amended  by  the 
Organization  provided  that: 

.  1     Amendments  lo  part  A  of  the  Cxide  are 
adopted,  brought  into  force  and  take  effect  in 
accordance  with  article  VIII  of  the  present 
Convention  concerning  the  amendment 
procedures  applicable  to  Ihe  Annex  other 
than  chapter  I:  and 

.2     Amendments  lo  part  B  of  the  Code  are 
adopted  by  the  Maritime  Safety  Committee  in 
accordance  with  ils  Rules  of  Procedure. 

.13    Security  incident  means  any 
suspicious  act  or  cirt:umstance  threatening 
Ihe  security  of  a  ship,  including  a  mobile 
offshore  drilling  unit  and  a  high  speed  craft, 
or  of  a  port  facility  or  of  any  ship/port 
interface  or  any  ship  lo  ship  activity. 

.14     Security  level  means  the  qualification 
of  the  degree  of  risk  that  a  security  incident 
will  be  attempted  or  will  occur. 

.  1 .5    Declaration  of  security  means  an 
agreement  reached  between  a  ship  and  either 
a  port  facility  or  another  ship  with  which  it 
interfaces  specifying  the  set  urity  measures 
each  will  implement. 

.16     Recfjgnized  security  organization 
means  an  organization  with  appropriate 
expertise  in  security  matters  and  with 
appropriate  knowledge  of  ship  and  port 
operations  authorized  to  carry  out  an 
assessment,  or  a  verification,  or  an  approval 
or  a  certification  activity,  recjuired  by  this 
chapter  or  by  pari  A  of  the  ISPS  Code. 

2  The  term  "ship",  when  used  in 
regulations  3  to  13.  includes  mobile  offshore 
drilling  units  and  high-spctul  craft. 

3  The  term  "all  ships",  when  used  in  this 
chapter,  means  any  ship  to  whic:h  ihis 
chapter  applies. 

4  The  term  "Conlr&c:ting  Government '. 
when  used  in  regulations  3.  4.  7.  and  10  to 
13.  inc :ludc?s  a  referenc:e  lo  the  "Designated 
Authority"- 

Regulation  2 — Application 

1     This  chapter  applies  lo: 

1     The  following  types  of  ships  engaged 
on  international  voyages: 

.1.1     Passenger  ships,  including  high- 
speed passenger  craft; 

.1.2  Cargo  ships,  including  high-speed 
c;raft,  of  500  gross  tonnage  and  upwards:  and 

.1.3     Mobile  offshore  drilling  units:  and 

.2     Port  facilities  serving  such  ships 
engaged  on  international  voyages. 

.2    Notwithstanding  the  provisions  of 
paragraph  1.2,  Contracting  Governments 
shall  de<;ide  the  extent  of  applic:ation  of  this 
chapter  and  of  the  relevant  sections  of  part 
A  of  Ihe  ISPS  Code  to  those  port  facilities 
within  their  territory  which,  although  used 
primarily  by  ships  not  engaged  on 
international  voyages,  are  required, 
oc.casionally,  to  serve  ships  arriving  or 
departing  on  an  international  voyage. 

2.1     Contracting  Governments  shall  base 
their  decisions,  under  paragraph  2.  on  a  port 
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facility  security  assessment  carried  out  in 
accordance  with  the  provisions  of  part  A  ol 
the  ISPS  Code, 

2.2     Any  decision  which  a  Contracting 
Government  makes,  under  paragraph  2,  shall 
not  compromise  the  level  of  security 
intended  to  be  achieved  by  this  chapter  or  by 
part  A  of  the  ISPS  Code. 

3  This  chapter  does  not  apply  to 
warships,  naval  auxiliaries  or  other  ships 
owned  or  operated  by  a  Contracting 
Government  and  used  only  on  Government 
non-commercial  service. 

4  Nothing  in  this  chapter  shall  prejudice 
the  rights  or  obligations  of  States  under 
international  law. 

Regulation  3 — Obligations  of  Contracting 
Governments  With  Respect  to  Security 

1  Administrations  shall  set  security  levels 
and  ensure  the  provision  of  security  level 
information  to  ships  entitled  to  fly  their  flag. 
When  changes  in  security  level  occur, 
security  level  information  shall  be  updated  as 
the  circumstance  dictates. 

2  Contracting  Governments  shall  set 
security  levels  and  ensure  the  provision  of 
security  level  information  to  port  facilities 
within  their  territory,  and  to  ships  prior  to 
entering  a  port,  or  whilst  in  a  port,  within 
their  territory.  When  changes  in  security 
level  occur,  security  level  information  shall 
be  updated  as  the  circumstance  dictates. 

Regulation  4 — Requirements  for  Companies 
and  Ships 

1  Companies  shall  comply  with  the 
relevant  requirements  of  this  chapter  and  of 
part  A  of  the  ISPS  Code,  taking  into  account 
the  guidance  given  in  part  B  of  the  ISPS 
Code. 

2  Ships  shall  comply  with  the  relevant 
requirements  of  this  chapter  and  of  part  A  of 
the  ISPS  Code,  taking  info  account  the 
guidance  given  in  part  B  of  the  ISPS  Code, 
and  such  compliance  shall  be  verified  and 
certified  as  provided  for  in  part  A  of  the  ISPS 
Code. 

3  Prior  to  entering  a  port,  or  whilst  in  a 
port,  within  the  territory  of  a  Contracting 
Government,  a  ship  shall  comply  with  the 
requirements  for  the  security  level  set  by  that 
Contracting  Government,  if  such  security 
level  is  higher  than  the  security  level  set  by 
the  Administration  for  that  ship. 

4  Ships  shall  respond  without  undue 
delay  to  any  change  to  a  higher  security  level. 

5  Where  a  ship  is  not  in  compliance  with 
the  requirements  of  this  chapter  or  of  part  A 
of  the  ISPS  Code,  or  cannot  comply  with  the 
requirements  of  the  security  level  set  by  the 
Administration  or  by  another  Contracting 
Government  and  applicable  to  that  ship,  then 
the  ship  shall  notify  the  appropriate 
competent  authority  prior  to  conducting  any 
ship/port  interface  or  prior  to  entry  into  port, 
whichever  occurs  earlier. 

Regulation  5 — Specific  Responsibility  of 
Companies 

The  Company  shall  ensure  that  the  master 
has  available  on  board,  at  all  times, 
information  through  which  officers  duly 
authorised  by  a  Contracting  Government  can 
establish: 

.1     Who  is  responsible  for  appointing  the 
members  of  the  crew  or  other  persons 


currently  employed  or  engaged  on  board  the 
ship  in  any  capacity  on  the  business  of  that 
ship; 

.2    Who  is  responsible  for  deciding  the 
employment  of  the  ship;  and 

.3     In  cases  where  the  ship  is  employed 
under  the  terms  of  charter  party(ies),  who  are 
the  parties  to  such  charter  party(ies). 

Regulation  6 — Ship  Security  Alert  System 

1  All  ships  shall  be  provided  with  a  ship 
security  alert  system,  as  follows: 

.1     Ships  constructed  on  or  after  July  1, 
2004; 

.2     Passenger  ships,  including  high-speed 
passenger  craft,  constructed  before  July  1, 
2004,  not  later  than  the  first  survey  of  the 
radio  installation  after  July  1.  2004; 

.3    Oil  tankers,  chemical  tankers,  gas 
carriers,  bulk  carriers  and  cargo  high  speed 
craft,  of  500  gross  tonnage  and  upwards 
constructed  before  July  1,  2004,  not  later  than 
the  first  survey  of  the  radio  installation  after 
July  1,  2004;  and 

.4    Other  cargo  ships  of  500  gross  tonnage 
and  upward  and  mobile  offshore  drilling 
units  constructed  before  July  1,  2004,  not 
later  than  the  first  survey  of  the  radio 
installation  after  July  1,  2006. 

2  The  ship  security  alert  system,  when 
activated,  shall: 

.1    Initiate  and  transmit  a  ship-to-shore 
security  alert  to  a  competent  authority 
designated  by  the  Administration,  which  in 
these  circumstances  may  include  the 
Company,  identifying  the  ship,  its  location 
and  indicating  that  the  security  of  the  ship 
is  under  threat  or  it  has  been  compromised; 

.2    Not  send  the  ship  security  alert  to  any 
other  ships; 

.3    Not  raise  any  alarm  on-board  the  ship: 
and 

.4    Continue  the  ship  security  alert  until 
deactivated  and/or  reset. 

3  The  ship  security  alert  system  shall: 

.1     Be  capable  of  being  activated  from  the 
navigation  bridge  and  in  at  least  one  other 
location;  and 

.2    Conform  to  performance  standards  not 
inferior  to  those  adopted  by  the  Organization. 

4  The  ship  security  alert  system 
activation  points  shall  be  designed  so  as  to 
prevent  the  inadvertent  initiation  of  the  ship 
security  alert. 

5  The  requirement  for  a  ship  security 
alert  system  may  be  complied  with  by  using 
the  radio  installation  fitted  for  compliance 
with  the  requirements  of  chapter  IV, 
provided  all  requirements  of  this  regulation 
are  complied  with. 

6  When  an  Administration  receives 
notification  of  a  ship  security  alert,  that 
Administration  shall  immediately  notify  the 
State(s)  in  the  vicinity  of  which  the  ship  is 
presently  operating. 

7  When  a  Contracting  Government 
receives  notification  of  a  ship  security  alert 
from  a  ship  which  is  not  entitled  to  fly  its 
flag,  that  Contracting  Government  shall 
immediately  notify  the  relevant 
Administration  and,  if  appropriate,  the 
Stale(s)  in  the  vicinity  of  which  the  ship  is 
presently  operating. 

Regulation  7 — Threats  to  Ships 

1     Contracting  Governments  shall  set 
security  levels  and  ensure  the  provision  of 


.sei.uni)  ie\ei  miormauon  lo  .snipi  uperaung 
in  their  territorial  sea  or  having 
communicated  an  intention  to  enter  their 
territorial  sea. 

2  Contracting  Governments  shall  provide 
a  point  of  contact  through  which  such  ships 
can  request  advice  or  assistance  and  to  which 
such  ships  can  report  any  security  concerns 
about  other  ships,  movements  or 
communications. 

3  Where  a  risk  of  attack  has  been 
identified,  the  Contracting  Government 
concerned  shall  advise  the  ships  concerned 
and  their  Administrations  of: 

.1     The  current  sef;urity  level: 
.2    Any  security  measures  that  should  be 
put  in  place  by  the  ships  concerned  to 
protect  themselves  from  attack,  in  accordance 
with  the  provisions  of  part  A  of  the  ISPS 
Code;  and 

.3     Security  measures  that  tile  coastal  State 
has  decided  to  put  in  place,  as  appropriate. 

Regulation  8 — Master's  Discretion  for  Ship 
Safety  and  Security 

1  The  master  shall  not  be  constrained  by 
the  Company,  the  charterer  or  any  other 
person  from  taking  or  executing  any  decision 
which,  in  the  professional  judgement  of  the 
master,  is  necessary  to  maintain  the  safety 
and  security  of  the  ship.  This  includes  denial 
of  access  to  persons  (except  those  identified 
as  duly  authorized  by  a  Contracting 
Government)  or  their  effects  and  refusal  to 
load  cargo,  including  containers  or  other 
closed  cargo  transport  units. 

2  If,  in  the  professional  judgement  of  the 
master,  a  conflict  between  any  safety  and 
security  requirements  applicable  to  the  ship 
arises  during  its  operations,  the  master  shall 
give  effect  to  those  requirements  necessary  to 
maintain  the  safety  of  the  ship.  In  such  cases, 
the  master  may  implement  tempofary 
security  measures  and  shall  forthwith  inform 
the  Administration  and.  if  appropriate,  the 
Contracting  Government  in  whose  port  the 
ship  is  operating  or  intends  to  enter.  Any 
such  temporary  security  measures  under  this 
regulation  shall,  to  the  highest  possible 
degree,  be  commensurate  with  the  prevailing 
.security  level.  When  such  cases  are 
identified,  the  Administration  shall  ensure 
Ihat  such  conflicts  are  resolved  and  thai  the 
possibility  of  recurrence  is  minimised. 

Regulation  9 — Control  and  Compliance 
Measures 

1     Control  of  Ships  in  Port. 

1.1  For  the  purpose  of  this  chapter,  every 
ship  to  which  this  chapter  applies  is  subject 
to  control  when  jn  a  port  of  another 
Contracting  Government  by  officers  duly 
authorised  by  that  Government,  who  may  be 
the  same  as  those  carrying  out  the  func:tions 
of  regulation  1/19.  Such  control  shall  be 
limited  to  verifying  that  there  is  onboard  a 
valid  International  Ship  Security  Certificate 
or  a  valid  Interim  International  Ships 
Security  Certificate  issued  under  the 
provisions  of  part  A  of  the  ISPS  Code 
(Certificate),  which  if  valid  shall  be  accepted, 
unless  there  are  clear  grounds  for  believing 
that  the  ship  is  not  in  compliance  with  the 
requirements  of  this  chapter  or  part  A  of  the 
ISPS  Code. 

1.2  When  there  are  such  clear  grounds,  or 
where  no  valid  Certificate  is  produced  when 
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:  ttquired,  the  officers  duly  authorized  by  the 
I  :ontracting  Government  shall  impose  any 
me  or  more  control  measures  in  relation  to 
that  ship  as  provided  in  paragraph  X.i  Any 
siK.h  measures  imposed  must  be 
proportionate,  taking  into  account  the 
t-uidance  given  in  part  B  of  the  ISPS  Code. 

1.3     Such  control  measures  are  as  follows: 
inspe<:tion  of  the  ship,  delaying  the  ship, 
letention  of  the  ship,  restriction  of 
iperalions  including  movement  within  the 
port,  or  expulsion  of  the  ship  from  port.  Such 
ontrol  measures  may  additionally  or 
illernatively  include  other  lesser 
idministrative  or  corrective  measures. 

2     Ships  Intending  To  Enter  a  Port  of 
Another  Contracting  Government. 

2.1     For  the  purpo.se  of  this  chapter,  a 
( iontracting  Government  may  require  thai 
.hips  intending  to  enter  its  ports  provide  the 
lollowing  information  to  officers  duly 
luthorized  by  that  Government  to  ensure 
ompliance  with  this  chapter  prior  to  entry 
into  port  with  the  aim  of  avoiding  the  need 
to  impose  control  measures  or  steps: 

.1     That  the  ship  po.sses,ses  a  valid 
( ".erlificate  and  the  name  of  its  issuing 
.iijthority; 

.2    The  se<:urity  level  at  which  the  ship  is 
■  urrently  operating; 

,;»  The  security  level  at  which  the  ship 
operated  in  any  previous  port  where  it  has 
conducted  a  ship/port  interface  within  the 
timeframe  specified  in  paragraph  2.3: 

.4     Any  spe<;ial  or  additional  se<:urity 
measures  that  were  taken  by  the  ship  in  any 
previous  port  where  it  has  conducted  a  ship/ 
port  interface  within  the  timeframe  specified 
in  paragraph  2.3: 

.5    That  the  appropriate  ship  se<;urity 
procedures  were  mainlaintid  during  any  ship 
to  ship  activity  within  the  timeframe 
specified  in  paragraph  2.3:  or 

.6     Other  practical  security  related 
Information  (but  not  details  of  the  ship 
security  plan),  taking  into  account  the 
guidance  given  in  part  B  of  the  ISPS  Code. 

If  requested  by  the  Contracting 
Government,  the  ship  or  the  Company  shall 
provide  confirmation,  acceptable  to  that 
Contracting  Government,  of  the  information 
required  above. 

2.2  Every  ship  to  which  this  chapter 
applies  intending  to  enter  the  port  of  another 
Contracting  Government  shall  provide  the 
information  described  in  paragraph  2.1  on 
the  request  of  the  offu:ers  duly  authorized  by 
that  Government  The  master  may  de<;line  to 
provide  such  information  on  the 
understanding  that  failure  to  do  so  may  result 
in  denial  of  entry  into  port. 

2.3  The  ship  shall  keep  records  of  the 
information  referred  to  in  paragraph  2.1  for 
the  last  10  calls  at  port  facilities. 

2.4  If.  after  reteipl  of  the  information 
described  in  paragraph  2.1.  officers  duly 
authorised  by  the  Contracting  Government  of 
th^port  in  which  the  ship  intends  to  enter 
have  clear  grounds  for  believing  that  the  ship 
is  in  non-compliance  with  the  requirements 
of  this  chapter  or  part  A  of  the  ISPS  Code, 
such  officers  shall  attempt  to  establish 
communication  with  and  between  the  ship 
and  the  Administration  in  order  to  rectify  the 
non-compliance.  If  such  communication  does 
not  result  in  rectification,  or  if  such  officers 


have  clear  grounds  otherwise  tor  believing 
that  the  ship  is  in  non-compliance  with  the 
requirements  of  this  chapter  or  part  A  of  the 
ISPS  Code,  such  officers  may  take  steps  in 
relation  to  that  ship  as  provided  in  paragraph 
2.5.  Any  such  steps  taken  must  be 
proportionate,  taking  into  account  the 
guidance  given  in  part  B  of  the  ISPS  Code. 
2.5     Such  steps  are  as  follows: 
.1     A  requirement  for  the  rectification  of 
the  non-complian(  e; 

.2     A  requirement  that  the  ship  proceed  to 
a  location  spe<;ified  in  the  territorial  sea  or 
internal  waters  of  that  Contracting 
Government; 

.3     InspetTtion  of  the  ship,  if  the  ship  is  in 
the  territorial  sea  of  the  Contracting 
Government  the  port  of  which  the  ship 
intends  to  enter;  or 
.4     Denial  of  entry  into  port. 
Prior  to  initiating  any  such  steps,  the  ship 
shall  be  informed  by  the  Contracting 
Government  of  its  intentions.  Upon  this 
information  the  master  may  withdraw  the 
intention  to  enter  that  port.  In  such  cases, 
this  regulation  shall  not  apply. 
3     Additional  provisions. 
3.1     In  the  event: 

.1    Of  the  imposition  of  a  control  measure, 
other  than  a  lesser  administrative  or 
corrective  measure,  referred  to  in  paragraph 
1.3;  or 

.2     Any  of  the  steps  referred  to  in 
paragraph  2.5  are  taken. 
An  officer  duly  authorized  by  the  Contracting 
Government  shall  forthwith  inform  in  writing 
the  Administration  specifying  which  control 
measures  have  been  imposed  or  steps  taken 
and  the  reasons  thereof  The  Contracting 
Government  imposing  the  control  measures 
or  steps  shall  also  notify  the  recognized 
security  organization  which  issued  the 
Certificate  relating  to  the  ship  concerned  and 
the  Organization  when  any  such  control 
measures  have  been  imposed  or  steps  taken. 

3.2  When  entry  into  port  is  denied  or  the 
ship  is  expelled  from  port,  the  authorities  of 
the  (K)rt  State  should  communicate  the 
appropriate  facts  to  the  authorities  of  the 
State  of  the  next  appropriate  ports  of  call, 
when  known,  and  any  other  appropriate 
coastal  States,  taking  into  account  guidelines 
to  be  developed  by  the  Organization. 
Confidentiality  and  security  of  such 
notification  shall  be  ensured. 

3.3  Denial  of  entry  into  port,  pursuant  to 
paragraphs  2  4  and  2.5.  or  expulsion  from 
port,  pursuant  to  paragraphs  1.1  to  13.  shall 
only  be  imposed  where  the  officers  duly 
authorized  by  the  Contracting  Government 
have  clear  grounds  to  believe  that  the  ship 
poses  an  immediate  threat  to  the  security  or 
safety  of  persons,  or  of  ships  or  other 
property  and  there  are  no  other  appropriate 
means  for  removing  that  threat. 

3  4    The  control  measures  referred  to  in 
paragraph  1.3  and  the  steps  referred  to  in 
paragraph  2  5  shall  only  be  imposed, 
pursuant  to  this  regulation,  until  the  non- 
compliance giving  rise  to  the  control 
measures  or  steps  has  been  corrected  to  the 
satisfaction  of  the  Contracting  Government, 
taking  into  account  actions  proposed  by  the 
ship  or  the  Administration,  if  any 

3.5     When  Contracting  Governments 
exercise  control  under  paragraph  1  or  take 
steps  under  paragraph  2: 


.  1     All  possible  efforts  shall  bo  niadt;  tu 
avoid  a  ship  being  unduly  detained  or 
delayed.  If  a  ship  is  thereby  unduly  detained, 
or  delayed,  it  shall  be  entitled  to 
compensation  for  any  loss  or  damage 
suffered;  and 

.2    Necessary  access  to  the  ship  shall  not 
be  prevented  for  emergency  or  humanitarian 
reasons  and  for  security  purposes. 
Regulation  10 — Requirements  for  Port 
Facilities 

1  Port  facilities  shall  comply  with  the 
relevant  requirements  of  this  chapter  and 
part  A  of  the  ISPS  Code,  taking  into  account 
the  guidance  given  in  part  B  of  the  ISPS 
Code. 

2  Contracting  Governments  with  a  port 
facility  or  port  facilities  within  their  territory, 
to  which  this  regulation  applies,  shall  ensure 
that: 

.1     Port  facility  security  assessments  are 
carried  out.  reviewed  and  approved  in 
accordance  with  the  provisions  of  part  A  of 
the  ISPS  Code;  and 

.2     Port  facility  security  plans  are 
developed,  reviewed,  approved  and 
implemented  in  accordance  with  the 
provisions  of  part  A  of  the  ISPS  Code. 

3  Contracting  Governments  shall 
designate  and  communicate  the  measures 
required  to  be  addres.sed  in  a  port  facility 
set:urity  plan  for  the  various  security  levels, 
including  when  the  submission  of  a 
Declaration  of  Security  will  be  required. 
Regulation  11— Alternative  Security 
Agreements 

1  Contracting  Governments  may.  when 
implementing  this  chapter  and  part  A  of  the 
ISPS  Code,  conclude  in  writing  bilateral  or 
multilateral  agreements  with  other 
Contracting  Governments  on  alternative 
security  arrangements  covering  short 
international  voyages  on  fixed  routes 
between  port  facilities  located  within  their 
territories. 

2  Any  such  agreement  shall  not 
compromise  the  level  of  security  of  other 
ships  or  of  port  facilities  not  covered  by  the 
agreement. 

3  No  ship  covered  by  such  an  agreement 
shall  conduct  any  ship-to-ship  activities  with 
any  ship  not  covered  by  the  agreement. 

4  Such  agreements  shall  be  reviewed 
periodically,  taking  into  account  the 
experience  gained  as  well  as  any  changes  in 
the  particular  circumstances  or  the  assessed 
threats  to  the  security  of  the  ships,  the  port 
facilities  or  the  routes  covered  by  the 
agreement. 

Regulation  12— Equivalent  Security 
Arrangements 

1  An  Administration  may  allow  a 
particular  ship  or  a  group  of  ships  entitled  to 
Hy  its  flag  to  implement  other  security 
measures  equivalent  to  those  prescribed  in 
this  chapter  or  in  part  A  of  the  ISPS  Code, 
provided  such  security  measures  are  at  least 
as  effective  as  those  prescribed  in  this 
chapter  or  part  A  of  the  ISPS  Cx)de.  The 
Administration,  which  allows  such  security 
measures,  shall  communicate  to  the 
Organization  particulars  thereof 

2  When  implementing  this  chapter  and 
part  A  of  the  ISPS  Code,  a  Contracting 
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Government  may  allow  a  particular  port 
facility  or  a  group  of  port  facilities  located 
within  its  territory,  other  than  those  covered 
by  an  agreement  concluded  under  regulation 
11.  to  implement  security  measures 
equivalent  to  those  prescribed  in  this  chapter 
or  in  part  A  of  the  ISPS  Code,  provided  such 
security  measures  are  at  least  as  effective  as 
those  prescribed  in  this  chapter  or  part  A  of 
the  ISPS  Code.  The  Contracting  Government, 
which  allows  such  security  measures,  shall 
communicate  to  the  Organization  particulars 
thereof 

Regulation  13 — Communication  of 
Information 

1  Contracting  Governments  shall,  not 
later  than  July  1,  2004.  communicate  to  the 
Organization  and  shall  make  available  for  the 
information  of  Companies  and  ships: 

.1  The  names  and  contact  details  of  their 
national  authority  or  authorities  responsible 
for  ship  and  port  facility  security: 

.2     The  locations  within  their  territory 
covered  by  the  approved  port  facility  security 
plans. 

.3    The  names  and  contact  details  of  those 
who  have  been  designated  to  be  available  at 
all  times  to  receive  and  act  upon  the  ship- 
to-shore  security  alerts,  referred  to  in 
regulation  6.2.1; 

.4    The  names  and  contact  details  of  those 
who  have  been  designated  to  be  available  at 
all  times  to  receive  and  act  upon  any 
communications  from  Contracting 
Governments  exercising  control  and 
compliance  measures,  referred  to  in 
regulation  9.3.1;  and 

.5     The  names  and  contact  details  of  those 
who  have  been  designated  to  be  available  at 
all  times  to  provide  advice  or  assistance  to 
ships  and  to  whom  ships  can  report  any 
security  concerns,  referred  to  in  regulation 
7.2; 

And  thereafter  update  such  information  as 
and  when  changes  relating  thereto  occur.  The 
Organisation  shall  circulate  such  particulars 
to  other  Contracting  Governments  for  the 
information  of  their  officers. 

2  Contracting  Governments  shall,  not 
later  than  July  1,  2004.  communicate  to  the 
Organization  the  names  and  contact  details  of 
any  recognized  security  organizations 
authorized  to  act  on  their  behalf  together 
with  details  of  the  specific  responsibility  and 
conditions  of  authority  delegated  to  such 
organizations.  Such  information  shall  be 
updated  as  and  when  changes  relating 
thereto  occur.  The  Organisation  shall 
circulate  such  particulars  to  other 
Contracting  Governments  for  the  information 
of  their  officers. 

3  Contracting  Governments  shall,  not 
later  than  July  1.  2004  communicate  to  the 
Organization  a  list  showing  the  approved 
port  facility  security  plans  for  the  port 
facilities  located  within  their  territory 
together  with  the  location  or  locations 
covered  by  eat:h  approved  port  facility 
security  plan  and  the  corresponding  date  of 
approval  and  thereafter  shall  further 
communicate  when  any  of  the  following 
changes  take  place: 

.1     Changes  in  the  location  or  locations 
covered  by  an  approved  port  facility  security 
plan  are  to  be  introduced  or  have  been 


introduced.  In  such  cases  the  information  to 
be  communicated  shall  indicate  the  changes 
in  the  location  or  locations  covered  by  the 
plan  and  the  date  as  of  which  such  changes 
are  to  be  introduced  or  were  implemented: 

.2     An  approved  port  facility  security 
plan,  previously  included  in  the  list 
submitted  to  the  Organization,  is  to  be 
withdrawn  or  has  been  withdrawn.  In  such 
cases,  the  information  to  be  communicated 
shall  indicate  the  date  on  which  the 
withdrawal  will  take  effect  or  was 
implemented.  In  these  cases,  the 
communication  shall  be  made  to  the 
Organization  as  soon  as  is  practically 
possible;  and 

.3     Additions  are  to  be  made  to  the  list  of 
approved  port  facility  security  plans.  In  such 
cases,  the  information  to  be  communicated 
shall  indicate  the  location  or  locations 
covered  by  the  plan  and  the  date  of  approval. 

4  Contracting  Governments  shall,  at  five 
year  intervals  after  July  1.  2004, 
communicate  to  the  Organization  a  revised 
and  updated  list  showing  all  the  approved 
port  facility  security  plans  for  the  port 
facilities  located  within  their  territory 
together  with  the  location  or  locations 
covered  by  each  approved  port  facility 
security  plan  and  the  corresponding  date  of 
approval  (and  the  date  of  approval  of  any 
amendments  thereto)  which  will  supersede 
and  replace  all  information  communicated  to 
the  Organization,  pursuant  to  paragraph  3, 
during  the  preceding  five  years. 

5  Contracting  Governments  shall 
communicate  to  the  Organization 
information  that  an  agreement  under 
regulation  11  has  been  concluded.  The 
information  communicated  shall  include: 

.1     The  names  of  the  Contracting 
Governments  which  have  concluded  the 
agreement; 

.2     The  port  facilities  and  the  fixed  routes 
covered  by  the  agreement; 

.3    The  periodicity  of  review  of  the 
agreement; 

.4    The  date  of  entry  into  force  of  the 
agreement:  and 

.5     Information  on  any  consultations^ 
which  have  taken  place  with  other 
Contracting  Governments: 
And  thereafter  shall  communicate,  as  soon  as 
practically  possible,  to  the  Organization 
information  when  the  agreement  has  been 
amended  or  has  ended. 

6  Any  Contracting  Government  which 
allows,  under  the  provisions  of  regulation  12. 
any  equivalent  security  arrangements  with 
respect  to  a  ship  entitled  to  fly  its  flag  or  with 
respect  to  a  port  facility  located  within  its 
territory,  shall  communicate  to  the 
Organization  particulars  thereof 

7  The  Organization  shall  make  available 
the  information  communicated  under 
paragraph  3  to  other  Contracting 
Governments  upon  request. 
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Preamble 

1     The  Diplomatic  Conference  on 
Maritime  Security  held  in  London  in 
December  2002  adopted  new  provisions  in 
the  International  Convention  for  the  Safety  of 
Life  at  Sea,  1974  and  this  Code  to  enhance 


maritime  security.  These  new  requirements 
form  the  international  framework  through 
which  ships  and  port  facilities  can  co-operati 
to  detect  and  deter  acts  which  threaten 
security  in  the  maritime  transport  sector. 

2  Following  the  tragic  events  of 
September  11.  2001.  the  twenty-second 
session  of  the  Assembly  of  the  International 
Maritime  Organization  (the  Organization),  ii. 
November  2001.  unanimously  agreed  to  the 
development  of  new  measures  relating  to  tht 
security  of  ships  and  of  port  facilities  for 
adoption  by  a  Conference  of  Contracting 
Governments  to  the  International  Conventioi 
for  the  Safety  of  Life  at  Sea.  1974  (known  as 
the  Diplomatic  Conference  on  Maritime 
Security)  in  December  2002.  Preparation  for 
the  Diplomatic  Conference  was  entrusted  to 
the  Organization's  Maritime  Safety 
Committee  (MSC)  on  the  basis  of  submissions 
made  by  Member  States,  intergovemmenta) 
organizations  and  non-governmenta) 
organizations  in  consultative  status  with  the 
Organization. 

3  The  MSC.  at  its  first  extraordinary 
session,  held  also  in  November  2001,  in  orde 
to  accelerate  the  development  and  the 
adoption  of  the  appropriate  security 
measures  established  an  MSC  Intersessional 
Working  Group  on  Maritime  Security.  The 
first  meeting  of  the  MSC  Intersessional 
Working  Group  on  Maritime  Security  was 
held  in  February  2002  and  the  outcome  of  its 
discussions  was  reported  to,  and  considered 
by.  the  seventy-fifth  session  of  the  MSC  in 
March  2002,  when  an  ad  hoc  Working  Group 
was  established  to  further  develop  the 
proposals  made.  The  seventy-fifth  session  of 
the  MSC  considered  the  report  of  that 
Working  Group  and  recommended  that  work 
should  be  taken  forward  through  a  further 
MSC  Intersessional  Working  Group,  which 
was  held  in  September  2002.  The  seventy- 
sixth  session  of  the  MSC  considered  the 
outcome  of  the  September  2002  session  of  thi 
MSC  Intersessional  Working  Group  and  the 
further  work  undertaken  by  the  MSC 
Working  Group  held  in  conjunction  with  the 
Committee's  seventy-sixth  session  in 
December  2002,  immediately  prior  to  the 
Diplomatic  Conference  and  agreed  the  final 
version  of  the  proposed  texts  to  be 
considered  by  the  Diplomatic  Conference. 

4  The  Diplomatic  Conference  (December 
9  to  13.  2002)  also  adopted  amendments  to 
the  existing  provisions  of  the  International 
Convention  for  the  Safety  of  Life  at  Sea.  1974 
(SOLAS  74)  accelerating  the  implementation 
of  the  requirement  to  fit  Automatic 
Identification  Systems  and  adopted  new 
regulations  in  chapter  XI-1  of  SOLAS  74 
covering  marking  of  the  Ship's  Identification 
Number  and  the  carriage  of  a  Continuous 
Synopsis  Record.  The  Diplomatic  Conference 
also  adopted  a  number  of  Conference 
Resolutions  including  those  covering 
implementation  and  revision  of  this  Code. 
Technical  Co-operation,  and  co-operative 
work  with  the  International  Labour 
Organization  and  World  Customs 
Organization.  It  was  recognised  that  review 
and  amendment  of  certain  of  the  new 
provisions  regarding  maritime  security  may 
be  required  on  completion  of  the  work  of 
these  two  Organizations. 

5  The  provision  of  chapter  XI-2  of 
SOLAS  74  and  this  Code  apply  to  ships  and 
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)  port  facilities.  The  extension  ot  SOLAS  74 
lo  cover  port  facilities  was  agreed  on  the 
basis  that  SOLAS  74  offered  the  speediest 
means  of  ensuring  the  necessary  security 
measures  entered  into  fort:e  and  given  effe<;t 
(luickly.  However,  it  was  further  agreed  that 
the  provisions  relating  to  port  facilities 
should  relate  solely  to  the  ship/port  interface. 
The  wider  issue  of  the  security  of  port  areas 
will  be  the  subject  of  further  joint  work 
between  the  International  Maritime 
Organization  and  the  International  Labour 
Organization.  It  was  also  agreed  that  the 
provisions  should  not  extend  to  the  actual 
response  to  attacks  or  to  any  necessary  clear- 
up  activities  after  such  an  attack. 

6  In  drafting  the  provision  care  has  been 
taken  to  ensure  compatibility  with  the 
provisions  of  the  International  Convention  on 
Standards  of  Training.  Certification  and 
Watch-keeping  and  Certification  for 
Seafarers.  1978,  as  amended,  the 
International  Safety  Management  (ISM)  Code 
and  the  harmonised  system  of  survey  and 
certification. 

7  The  provisions  represent  a  significant 
I  hange  in  the  approach  of  the  international 
maritime  industries  to  the  issue  of  security  in 
the  maritime  transport  sector.  It  is  recognised 
that  they  may  place  a  significant  additional 
burden  on  certain  Contracting  Governments. 
The  importance  of  Technical  Co-operation  to 

issist  Contracting  Governments  implement 
'he  provisions  is  fully  recognised. 

8  Implementation  of  the  provisions  will 
require  continuing  effective  co-operation  and 

inderstanding  between  all  those  involved 
with,  or  using,  ships  and  port  facilities 
ricluding  ship's  personnel,  port  personnel, 
passengers,  cargo  interests,  ship  and  port 
management  and  those  in  National  and  Local 
Authorities  with  security  responsibilities, 
[existing  practices  and  proi.odures  will  have 
lo  be  reviewed  and  changed  if  they  do  not 
provide  an  adequate  level  of  security.  In  the 
interests  of  enhanced  maritime  security 
idditional  responsibilities  will  have  to  be 
arried  by  the  shipping  and  port  industries 
md  by  National  and  Lo<:al  Authorities. 

9  The  guidance  given  in  part  B  of  this 
Code  should  be  taken  into  account  when 
implementing  the  set:urity  provisions  set  out 

a  chapter  XI-2  of  SOLAS  74  and  in  part  A 
)f  this  Code.  However,  it  is  recognised  that 
the  extent  to  which  the  guidance  applies  may 
vary  depending  on  the  nature  of  the  port 
lacility  and  of  the  ship,  its  trade  and/or  cargo. 

10  Nothing  in  this  Code  shall  be 
interpreted  or  applied  in  a  manner 
inconsistent  with  the  proper  respect  of 
fundamental  rights  and  freedoms  as  set  out 
in  international  instruments,  particularly 
those  relating  to  maritime  workers  and 
refugees  including  the  International  Labour 
Organisation  Declaration  of  Fundamental 
Principles  and  Rights  at  Work  as  well  as 
international  standards  concerning  maritime 
•ind  port  workers. 

11  Recognizing  that  the  Convention  on 
the  Facilitation  of  Maritime  Traffic,  1965.  as 
amended,  provides  that  foreign  crew 
members  shall  be  allowed  ashore  by  the 
public  authorities  while  the  ship  on  which 
ihey  arrive  is  in  port,  provided  that  the 
formalities  on  arrival  of  the  ship  have  been 
fulfilled  and  the  public  authorities  have  no 


reason  to  refuse  permission  lo  come  ashoru 
for  reasons  of  public  health,  public  safety  or 
public  order.  Contracting  Governments  when 
approving  ship  and  port  facility  security 
plans  should  pay  due  cognisance  to  the  fact 
that  ship's  personnel  live  and  work  on  the 
vessel  and  need  shore  leave  and  access  to 
shore  based  seafarer  welfare  facilities, 
including  medic  al  care. 

Part  A—  I  til  s.iitly  of  Life  ai  Sfa,  i'):4  .is 

Mandatury  liequimments  Regarding  the 
Provisions  of  Chapter  XI-2  of  the 
International  Convention  for  the  Safety  of 
Life  At  Sea,  1974.  As  Amended 

1     General 

1.1  Introduction. 

This  part  of  the  International  Code  for  the 
Security  of  Ships  and  Port  Facilities  contains 
mandatory  provisions  to  which  reference  is 
made  in  chapter  XI-2  of  the  International 
Convention  for  the  Safety  of  Life  at  Sea.  1974 
as  amended. 

1.2  Objectives. 

The  objectives  of  this  Code  are: 
.1     To  establish  an  international 
framework  involving  co-operation  between 
Contracting  Governments,  Government 
agencies,  local  administrations  and  the 
shipping  and  port  industries  to  detect 
security  threats  and  take  preventive  measures 
against  security  incidents  affecting  ships  or 
port  facilities  used  in  international  trade; 

.2    To  establish  the  respective  roles  and 
responsibilities  of  the  Contracting 
Governments.  Ciovernment  agencies,  local 
administrations  and  the  shipping  and  port 
industries,  at  the  national  and  international 
level  for  ensuring  maritime  security. 

.3    To  ensure  the  early  and  efficient 
collection  and  exchange  of  security-related 
information; 

.4    To  provide  a  methodology  for  security 
assessments  so  as  to  have  in  place  plans  and 
procedures  to  react  to  changing  security 
levels;  and 

.5    To  ensure  confidence  that  adequate 
and  proportionate  maritime  security 
measures  are  in  place. 

1.3     Functional  requirements. 
In  order  to  achieve  its  objectives,  this  Code 
embodies  a  number  of  functional 
requirements.  These  include,  but  are  not 
limited  to: 

.1     Gathering  and  assessing  information 
with  respect  lo  set:urity  threats  and 
exchanging  such  information  with 
appropriate  Contracting  Governments; 

.2     Requiring  the  maintenance  of 
communication  proto<:ols  for  ships  and  port 
facilities; 

.3     Preventing  unauthorized  access  to 
ships,  port  facilities  and  their  restricted 
areas; 

.4     Preventing  the  introduction  of 
unauthorized  weapons,  incendiary  devices  or 
explosives  to  ships  or  port  facilities; 

.5    Providing  means  for  raising  the  alarm 
in  reaction  lo  security  threats  or  security 
incidents; 

.6    Requiring  ship  and  port  facility 
se<;urity  plans  based  upon  security 
assessments:  and 


.7     Kequinng  training,  arms  ami  cuen  im-s 
to  ensure  familiarity  with  security  plans  and 
procedures. 
2    Definitions 

2.1     For  the  purpose  of  this  part,  unless 
expressly  provided  otherwise: 

.1     Convention  means  the  International 
Convention  for  the  Safety  of  Life  at  Sea.  1974 
as  amended. 

.2     Regulation  means  a  regulation  of  the 

Convention. 

.3     Chapter  means  a  chapter  of  the 
Convention. 

.4     Ship  security  phan  means  a  plan 
developed  to  ensure  the  application  of 
measures  on  board  the  ship  designed  to 
protect  persons  on  board,  cargo,  cargo 
transport  units,  ship's  stores  or  the  ship  from 
the  risks  of  a  security  incident. 

.5    Port  facility  security  plan  means  a  plan 
developed  to  ensure  the  application  of 
measures  designed  to  protect  the  port  facility 
and  ships,  persons,  cargo,  cargo  transport 
units  and  ship's  stores  within  the  port  facility 
from  the  risks  of  a  security  incident. 

.6    Ship  security  officer  means  the  person 
on  board  the  ship,  accountable  to  the  master, 
designated  by  the  Company  as  responsible 
for  the  security  of  the  ship,  including 
implementation  and  maintenance  of  the  ship 
security  plan  and  for  liaison  with  the 
company  security  officer  and  port  facility 
security  officers. 

.7    Company  security  officer  means  the 
person  designated  by  the  Company  for 
ensuring  that  a  ship  security  assessment  is 
carried  out;  that  a  ship  security  plan  is 
developed,  submitted  for  approval,  and 
thereafter  implemented  and  maintained  and 
for  liaison  with  port  facility  security  officers 
and  the  ship  security  officer. 

.8    Port  facility  security  officer  means  the 
person  designated  as  responsible  for  the 
development,  implementation,  revision  and 
maintenance  of  the  port  facility  security  plan 
and  for  liaison  with  the  ship  security  officers 
and  company  security  officers. 

.9    Security  level  i  means  the  level  for 
which  minimum  appropriate  protective 
security  measures  shall  be  maintained  at  all 
times. 

.10     Security  level  2  means  the  level  for 
which  appropriate  additional  protective 
security  measures  shall  be  maintained  for  a 
period  of  time  as  a  result  of  heightened  risk 
of  a  security  incident. 

.11     Security  level  3  means  the  level  for 
which  further  specific  protective  security 
measures  shall  be  maintained  for  a  limited 
period  of  time  when  a  security  incident  is 
probable  or  imminent,  although  it  may  not  be 
possible  lo  identify  the  specific  target. 

2.2  The  term  "ship  ".  when  used  in  this 
Code,  includes  mobile  offshore  drilling  units 
and  high-speed  craft  as  defined  in  regulation 
XI-2/1. 

2.3  The  term  "Contracting  Government" 
in  connection  with  any  reference  lo  a  port 
facility,  when  used  in  sections  14  to  18, 
includes  a  reference  to  the  "Designated 

Authority'. 

2.4  Terms  not  otherwise  defined  in  this 
part  shall  have  the  same  meaning  as  the 
meaning  attributed  to  them  in  chapters  I  and 
XI-2. 


Federal  Register    \'()i    b7.  No.  250    Monda\     December  '^0    2002  'S^*\rp^ 


3     Application 

3.1  This  Code  applies  to: 

.1     The  following  types  of  ships  engaged 
on  international  voyages: 

.1     Passenger  ships,  including  high-speed 
passenger  craft; 

.2    Cargo  ships,  inclliding  high-speed 
craft,  of  500  gross  tonnage  and  upwards;  and 

.3     Mobile  offshore  drilling  units;  and 

.2    Port  facilities  serving  such  ships 
engaged  on  international  voyages. 

3.2  Notwithstanding  the  provisions  of 
section  3.1.2,  Contracting  Governments  shall 
decide  the  extent  of  application  of  this  part 
of  the  Code  to  those  port  facilities  within 
their  territory  which,  although  used 
primarily  by  ships  not  engaged  on 
international  voyages,  are  required, 
occasionally,  to  serve  ships  arriving  or 
departing  on  an  international  voyage. 

3.2.1  Contracting  Governments  shall  base 
their  decisions,  under  section  3.2.  on  a  port 
facility  security  assessment  carried  out  in 
accordance  with  this  part  of  the  Code. 

3.2.2  Any  decision  which  a  Contracting 
Government  makes,  under  section  3.2.  shall 
not  compromise  the  level  of  security 
intended  to  be  achieved  by  chapter  XI-2  or 
by  this  part  of  the  Code. 

3.3  This  Code  does  not  apply  to  warships, 
naval  auxiliaries  or  other  ships  owned  or 
operated  by  a  Contracting  Government  and 
used  only  on  Government  non-commercial 
service. 

3.4  Sections  5  to  13  and  19  of  this  part 
apply  to  Companies  and  ships  as  specified  in 
regulation  XI-2/4. 

3.5  Sections  5  and  14  to  18  of  this  part 
apply  to  port  facilities  as  specified  in 
regulation  XI-2/10. 

3.6  Nothing  in  this  Code  shall  prejudice 
the  rights  or  obligations  of  States  under 
international  law. 

4     Responsibilities  of  Contracting 
Governments 

4.1  Subject  to  the  provisions  of  regulation 
XI-2/3  and  XI-2/7.  Contracting  Governments 
shall  set  security  levels  and  provide  guidance 
for  protection  from  security  incidents.  Higher 
security  levels  indicate  greater  likelihood  of 
occurrence  of  a  security  incident.  Factors  to 
be  considered  in  setting  the  appropriate 
security  level  include: 

.1    The  degree  that  the  threat  information 
is  credible; 

.2    The  degree  that  the  threat  information 
is  corroborated; 

.3    The  degree  that  the  threat  information 
is  specific  or  imminent;  and 

.4    The  potential  consequences  of  such  a 
security  incident. 

4.2  Contracting  Governments,  when  they 
set  security  level  3,  shall  issue,  as  necessary, 
appropriate  instructions  and  shall  provide 
security  related  information  to  the  ships  and 
port  facilities  that  may  be  affected. 

4.3  Contracting  Governments  may 
delegate  to  a  recognized  security  organization 
certain  of  their  security  related  duties  under 
chapter  XI-2  and  this  part  of  the  Code  with 
the  exception  of: 

.1     Setting  of  the  applicable  security  level; 

.2     Approving  a  Port  Facility  Security 
Assessment  and  subsequent  amendments  to 
an  approved  assessment; 


.3  Determining  the  port  facilities  which 
will  be  required  to  designate  a  Port  Facility 
Security  Officer; 

.4     Approving  a  Port  Facility  Security  Plan 
and  subsequent  amendments  to  an  approved 
plan; 

.5    Exercising  control  and  compliance 
measures  pursuant  to  regulation  XI-2/9;  and 

.6    Establishing  the  requirements  for  a 
Declaration  of  Security. 

4.4    Contracting  Governments  shall,  to  the 
extent  they  consider  appropriate,  test  the 
effectiveness  of  the  Ship  or  the  Port  Facility 
Security  Plans,  or  of  amendments  to  such 
plans,  they  have  approved,  or,  in  the  case  of 
ships,  of  plans  which  have  been  approved  on 
their  behalf. 

5    Declaration  of  Security 

5.1  Contracting  Governments  shall 
determine  when  a  Declaration  of  Security  is 
required  by  assessing  the  risk  the  ship/port 
interface  or  ship  to  ship  activity  poses  to 
people,  property  or  the  environment. 

5.2  A  ship  can  request  completion  of  a 
Declaration  of  Security  when: 

.1     The  ship  is  operating  at  a  higher 
security  level  than  the  port  facility  or  another 
ship  it  is  interfacing  with; 

.2    There  is  an  agreement  on  Declarations 
of  Security  between  Contracting 
Governments  covering  certain  international 
voyages  or  specific  ships  on  those  voyages; 

.3    There  has  been  a  security  threat  or  a 
security  incident  involving  the  ship  or 
involving  the  port  facility,  as  applicable: 

.4    The  ship  is  at  a  port  which  is  not 
required  to  have  and  implement  an  approved 
port  facility  security  plan;  or 

.5    The  ship  is  conducting  ship  to  ship 
activities  with  another  ship  not  required  to 
have  and  implement  an  approved  ship 
security  plan. 

5.3  Requests  for  the  completion  of  a 
Declaration  of  Security,  under  this  section, 
shall  be  acknowledged  by  the  applicable  port 
facility  or  ship. 

5.4  The  Declaration  of  Security  shall  be 
completed  by: 

.1  The  master  or  the  ship  security  officer 
on  behalf  of  the  ship(s);  and.  if  appropriate. 

.2    The  port  facility  security  officer  or.  if 
the  Contracting  Government  determines 
otherwise,  by  any  other  body  responsible  for 
shore-side  security,  on  behalf  of  the  port 
facility. 

5.5  The  Declaration  of  Security  shall 
address  the  security  requirements  that  could 
be  shared  between  a  port  facility  and  a  ship 
(or  between  ships)  and  shall  state  the 
responsibility  for  each. 

5.6  Contracting  Governments  shall 
specify,  bearing  in  mind  the  provisions  of 
regulation  XI-2/9. 2. 3,  the  minimum  period 
for  which  Declarations  of  Security  shall  be 
kept  by  the  port  facilities  located  within  their 
territory. 

5.7  Administrations  shall  specify,  bearing 
in  mind  the  provisions  of  regulation  XI-2/ 
9.2.3.  the  minimum  period  for  which 
Declarations  of  Security  shall  be  kept  by 
ships  entitled  to  fly  their  flag. 

6    Obligations  of  the  Company 

6.1     The  Company  shall  ensure  that  the 
ship  security  plan  contains  a  clear  statement 
emphasizing  the  master's  authority.  The 


Company  shall  establish  in  the  ship  security 
plan  that  the  master  has  the  overriding 
authority  and  responsibility  to  make 
decisions  with  respect  to  the  security  of  the 
ship  and  to  request  the  assistance  of  the 
Company  or  of  any  Contracting  Government 
as  may  be  necessary. 

6.2     The  Company  shall  ensure  that  the 
company  security  officer,  the  master  and  the 
ship  security  officer  are  given  the  necessary 
support  to  fulfil  their  duties  and 
responsibilities  in  accordance  with  chapter 
XI-2  and  this  part  of  the  Code. 

7     Ship  Security 

7.1  A  ship  is  required  to  act  upon  the 
security  levels  set  by  Contracting 
Governments  as  set  out  below. 

7.2  At  security  level  1.  the  following 
activities  shall  be  carried  out.  through 
appropriate  measures,  on  all  ships,  taking 
into  account  the  guidance  given  in  part  B  of 
this  Code,  in  order  to  identify'  and  take 
preventive  measures  against  security 
incidents: 

.1     Ensuring  the  performance  of  all  ship 
security  duties; 

.2    Controlling  access  lo  the  ship; 

.3    Controlling  the  embarkation  of  persons 
and  their  effects; 

.4     Monitoring  restricted  areas  to  ensure 
that  only  authorized  persons  have  access: 

.5     Monitoring  of  deck  areas  and  areas 
surrounding  the  ship:    ' 

.6    Supervising  the  handling  of  cai^o  and 
ship's  stores;  and 

.7    Ensuring  that  security  communication 
is  readily  available. 

7.3  At  security  level  2,  the  additional 
protective  measures!  specified  in  the  ship 
security  plan,  shall  be  implemented  for  each 
activity  detailed  in  section  7.2.  taking  into 
account  the  guidance  given  in  part  B  of  this 
Code. 

7.4  At  security  level  3.  further  specific 
protective  measures,  specified  in  the  ship 
security  plan,  shall  be  implemented  for  each 
activity  detailed  in  section  7.2.  taking  into 
account  the  guidance  given  in  part  B  of  this 
Code. 

7.5  Whenever  security  level  2  or  3  is  set 
by  the  Administration,  the  ship  shall 
acknowledge  receipt  of  the  instructions  on 
change  of  the  security  level. 

7.6  Prior  to  entering  a  port,  or  whilst  in 
a  port  within  the  territory  of  a  Contracting 
Government  that  has  set  security  level  2  or 
3,  the  ship  shall  acknowledge  receipt  of  this 
instruction  and  shall  confirm  to  the  port 
facility  security  officer  the  initiation  of  the 
implementation  of  the  appropriate  measures 
and  procedures  as  detailed  in  the  ship 
security  plan,  and  in  the  case  of  security 
level  3  in  instructions  issued  by  the 
Contracting  Government  which  has  set 
security  level  3.  The  ship  shall  report  any 
difficulties  in  implementation.  In  such  cases, 
the  port  facility  security  officer  and  ship 
security  officer  shall  liase  and  co-ordinate  the 
appropriate  actions. 

7.7  If  a  ship  is  required  by  the 
Administration  to  set,  or  is  already  at,  a 
higher  security  level  than  that  set  for  the  port 
it  intends  to  enter  or  in  which  it  is  already 
located,  then  the  ship  shall  advise,  without 
delay,  the  competent  authority  of  the 
Contracting  Government  within  whose 
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'orritory  the  port  facility  is  located  and  the 
i)ort  facility  security  officer  of  the  situation. 

7.7.1     In  such  cases,  the  ship  security 
ifficer  shall  liase  with  the  port  facility 
security  officer  and  co-ordinate  appropriate 
.ictions,  if  neces.sary. 

7.8  An  Administration  requiring  ships 
>-ntitled  to  fly  its  flag  to  set  security  level  2 
or  3  in  a  port  of  another  Contracting 
(;overnment  shall  inform  that  Contracting 

( ;overnmBnl  without  delay. 

7.9  When  Contracting  Governments  set 
security  levels  and  ensure  the  provision  of 
security  level  information  to  ships  operating 
in  their  territorial  sea,  or  having 
communicated  an  intention  to  enter  their 
territorial  sea.  such  ships  shall  be  advised  to 
maintain  vigilance  and  report  immediately  to 
their  Administration  and  any  nearby  coastal 
.Stales  any  information  that  comes  to  their 
attention  that  might  affect  maritime  security 
in  the  area. 

7.9.1     When  advising  such  ships  of  the 
,ipplicable  sec:urity  level,  a  Contracting 
Government  shall,  taking  into  account  the 
guidance  given  in  the  part  B  of  this  Code, 
ilso  advise  those  ships  of  any  security 
measure  that  they  should  take  and,  if 
appropriate,  of  measures  that  have  been 
taken  by  the  Contracting  Government  to 
provide  protection  against  the  threat. 
8    Ship  Security  Assessment 

8.1  The  ship  security  assessment  is  an 
essential  and  integral  part  of  the  process  of 
developing  and  updating  the  ship  security 
plan. 

8.2  The  company  se<:urity  officer  shall 
ensure  that  the  ship  security  assessment  is 
carried  out  by  persons  with  appropriate  skills 
to  evaluate  the  security  of  a  ship,  in 
accordance  with  this  section,  taking  into 
account  the  guidance  given  in  part  B  of  this 
Code. 

8.3  Subject  to  the  provisions  of  section 
9.2.1.  a  recognised  security  organisation  may 
carry  out  the  ship  security  assessment  of  a 
specific:  ship. 

8.4  The  ship  security  assessment  shall 
include  an  on-scene  security  survey  and.  at 
least,  the  following  elements: 

.1     Identification  of  existing  security 
measures,  procedures  and  operations; 

.2     Identification  and  evaluation  of  key 
ship  board  operaticms  that  it  is  important  to 
protet;!; 

.A  Identification  of  possible  threats  to  the 
key  ship  board  operations  and  the  likelihood 
of  their  occurrence,  in  order  to  establish  and 
prioritise  security  measures;  and 

.4     Identification  of  weaknesses,  including 
human  factors  in  the  infrastructure,  policies 
and  procedures. 

8.5  The  ship  security  assessment  shall  be 
documented,  reviewed,  accepted  and 
retained  by  the  Company. 

9    Ship  Security  Plan 

9.1     Each  ship  shall  carry  on  board  a  ship 
security  plan  approved  by  the 
Administration.  The  plan  shall  make 
provisions  for  the  three  security  levels  as 
defined  in  this  part  of  the  Code. 

9.1.1     Subject  to  the  provisions  of  section 
9.2.1.  a  re<:ognised  security  organisation  may 
prepare  the  ship  security  plan  for  a  specific 
ship. 


9.2  The  Administration  may  entrust  the 
review  and  approval  of  ship  sef:urify  plans, 
or  of  amendments  to  a  previously  approved 
plan,  to  recogni.sed  sei:urily  organisations. 

9.2.1     In  such  cases  the  ret:ogni.sed 
sec;urity  organisation,  undertaking  the  review 
and  approval  of  a  ship  security  plan,  or  its 
amendments,  for  a  specific  ship  shall  not 
have  been  involved  in  either  the  preparation 
of  the  ship  security  assessment  or  of  the  ship 
security  plan,  or  of  the  amendments,  under 
review. 

9.3  The  submission  of  a  ship  security 
plan,  or  of  amendments  to  a  previously 
approved  plan,  for  approval  shall  be 
accompanied  by  the  security  assessment  on 
the  basis  of  which  the  plan,  or  the 
"amendments,  have  been  developed. 

9.4  Such  a  plan  shall  be  developed, 
taking  into  account  the  guidance  given  in 
part  B  of  this  Code  and  shall  be  written  in 
the  working  language  or  languages  of  the 
ship.  If  the  language  or  languages  used  is  not 
English,  French  or  Spanish,  a  translation  into 
one  of  these  languages  shall  be  included.  The 
plan  shall  address,  at  least,  the  following:     - 

.1     Measures  designed  to  prevent 
weapons,  dangerous  substances  and  devices 
intended  for  use  against  people,  ships  or 
ports  and  the  carriage  of  which  is  not 
authorized  from  being  taken  on  board  the 
ship; 

.2     Identification  of  the  restricted  areas 
and  measures  for  the  prevention  of 
unauthorized  access  to  them; 

.3     Measures  for  the  prevention  of 
unauthorized  access  to  the  ship; 

.4     Procedures  for  responding  to  security 
threats  or  breaches  of  security,  including 
provisions  for  maintaining  critical  operations 
of  the  ship  or  ship/port  interface; 

..">     Pro<:edures  for  responding  to  any 
security  instructions  Contracting 
Governments  may  give  at  security  level  3; 
.b    Procedures  for  evacuation  in  case  of 
security  threats  or  breaches  of  security; 

.7     Duties  of  shipboard  personnel  assigned 
security  responsibilities  and  of  other 
shipboard  personnel  on  security  aspects;     . 

.8     Procedures  for  auditing  the  security 
ac:tivities; 

.9    Procedures  for  training,  drills  and 
exercises  as.soi:ialed  with  the  plan; 

.10     Procedures  for  inlerfac:ing  with  port 
facility  se<:urily  activities; 

.11     Procedures  for  the  periodic  review  of 
the  plan  and  for  updating; 

.12     Procedures  for  reporting  security 
incidents; 

.13     Identification  of  the  ship  security 
officer; 

.14     Identification  of  the  company  security 
officer  including  with  24-hour  contact 
details; 

.15     Pro<:edures  to  ensure  the  inspection, 
testing,  calibration,  and  maintenance  of  any 
security  equipment  provided  on  board,  if 
any; 

.16     Frequency  for  testing  or  c:alibration 
any  security  equipment  provided  on  board,  if 

any; 

.17     Identification  of  the  locations  where 
the  ship  se«:urily  alert  system  activation 
points  are  provided; '  and 


.18    Procedures,  instructions  and  guidance 
on  the  use  of  the  ship  security  alert  system, 
including  the  testing,  activation,  deactivation 
and  resetting  and  to  limit  false  alerts.' 

9.4.1     Personnel  conducting  internal 
audits  of  the  security  activities  specified  in 
the  plan  or  evaluating  its  implementation 
shall  be  independent  of  the  activities  being 
audited  unless  this  is  impracticable  due  to 
the  size  and  the  nature  of  the  Company  or  of 
the  ship. 

9.5     The  Administration  shall  determine 
which  changes  to  an  approved  ship  security 
plan  or  to  any  security  equipment  spec:ified 
in  an  approved  plan  shall  not  be 
implemented  unless  the  relevant 
amendments  to  the  plan  are  approved  by  the 
Administration.  Any  such  changes  shall  be  at 
least  as  effective  as  those  measures 
prescribed  in  chapter  XI-2  and  this  part  of 
the  Code. 

9.5.1     The  nature  of  the  changes  to  the 
ship  security  plan  or  the  security  equipment 
that  have  been  specifically  approved  by  the 
Administration,  pursuant  to  section  9.5,  shall 
be  documented  in  a  manner  that  clearly 
indicates  such  approval.  This  approval  .shall 
be  available  on  board  and  shall'be  presented 
together  with  the  International  Ship  Security 
Certificate  (or  the  Interim  International  Ship 
Security  Certificate).  If  these  changes  are 
temporary,  once  the  original  approved 
measures  or  equipment  are  reinstated,  this 
documentation  no  longer  needs  to  be 
retained  by  the  ship. 

9.6  The  plan  may  be  kept  in  an  electronic 
format.  In  such  a  case,  it  shall  be  protected 
by  procedures  aimed  at  preventing  its 
unauthorised  deletion,  destruction  or 
amendment. 

9.7  The  plan  shall  be  protected  from 
unauthorized  ac:c:ess  or  disc;losure. 

9.9     Ship  se<:urity  plans  are  not  subject  to 
inspcHtion  by  officers  duly  authorised  by  a 
Ck)ntrac:ting  Government  to  carry  out  control 
and  compliance  measures  in  ac:cordance  with 
regulation  XI-2/9.  save  in  circ:umstances 
spe<;ified  in  section  9.9.1. 

9.9.1     If  the  officers  duly  authorised  by  a 
Contracting  Government  have  c:lear  grounds 
to  believe  that  the  ship  is  not  in  compliance 
with  the  requirements  of  c:hapler  XI-2  or  part 
A  of  this  Code,  and  the  only  means  to  verify 
or  rectify  the  non-compliance  is  to  review  the 
relevant  requirements  of  the  ship  .security 
plan,  limited  ac:c:ess  to  the  specific  sections 
of  the  plan  relating  to  the  non-c:ompliance  is 
exc:eplionally  allowed,  but  only  with  the 
consent  of  the  Contracting  Government  of.  or 
the  master  of  the  ship  concerned. 
Nevertheless,  the  provisions  in  the  plan 
relating  to  sec:tion  9.4  subsec;tions  .2.  .4.  .5. 
.7.    15.  .17  and  .18  of  this  part  of  the  Code 
are  c:onsidered  as  confidential  information, 
and  cannot  be  subject  to  inspection  unless 
otherwise  agreed  by  the  Contracting 
Governments  conc:emed. 
10     Re<:ords 

10.1     Re<:ords  of  the  following  activities 
addre.ssed  in  the  ship  security  plan  shall  be 
kept  on  board  for  at  least  the  minimum 


'  Administrations  may  allow,  in  cjrder  to  avoid 
any  compromising  of  the  objective  of  pmviding  cm 


bwarcj  Itie  stiip  Mx:iirilv  alorl  system,  this 
information  to  l»e  kept  elsewhere  on  board  in  a 
do<:um«nt  known  to  the  master,  the  ship  security 
officer  and  other  senior  shipboard  personnel  as  may 
be  decided  by  the  (>>mpany. 
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period  specified  by  the  Administration, 
bearing  in  mind  the  provisions  of  regulation 
XI-2/9.2.3: 

.1     Training,  drills  and  exercises; 

.2     Security  threats  and  security  incidents; 

.3     Breaches  of  security; 

.4    Changes  in  security  level; 

.5    Communications  relating  to  the  direct 
security  of  the  ship  such  as  specific  threats 
to  the  ship  or  to  port  facilities  the  ship  is,  or 
has  been; 

.6     Internal  audits  and  reviews  of  security 
activities; 

.7     Periodic  review  of  the  ship  security 
assessment; 

.8    Periodic  review  of  the  ship  security 
plan; 

.9    Implementation  of  any  amendments  to 
the  plan;  and 

.10    Maintenance,  calibration  and  testing 
of  sec;urity  equipment,  if  any  including 
testing  of  the  ship  security  alert  system. 

10.2  The  records  shall  be  kept  in  the 
working  language  or  languages  of  the  ship.  If 
the  language  or  languages  used  are  not 
English.  French  or  Spanish,  a  translation  into 
one  of  these  languages  shall  be  included. 

10.3  The  records  may  be  kept  in  an 
electronic  format.  In  such  a  case,  they  shall 
be  protected  by  procedures  aimed  at 
preventing  their  unauthorised  deletion, 
destruction  or  amendment. 

10.4  The  records  shall  be  protected  from 
unauthorized  access  or  disclosure. 

11    Company  Security  Officer 

11.1  The  Company  shall  designate  a 
company  security  officer.  A  person 
designated  as  the  company  security  offTcer 
may  act  as  the  company  security  officer  for 
one  or  more  ships,  depending  on  the  number 
or  types  of  ships  the  Company  operates 
provided  it  is  clearly  identified  for  which 
ships  this  person  is  responsible.  A  Company 
may.  depending  on  the  number  or  types  of 
ships  they  operate  designate  several  persons 
as  company  security  officers  provided  it  is 
clearly  identified  for  which  ships  each 
person  is  responsible. 

11.2  In  addition  to  those  specified 
elsewhere  in  this  part  of  the  Code,  the  duties 
and  responsibilities  of  the  company  security 
officer  shall  include,  but  are  not  limited  to: 

.1     Advising  the  level  of  threats  likely  to 
be  encountered  by  the  ship,  using 
appropriate  security  assessments  and  other 
relevant  information; 

.2     Ensuring  that  ship  security 
assessments  are  carried  out; 

.3     Ensuring  the  development,  the 
submission  for  approval,  and  thereafter  the 
implementation  and  maintenance  of  the  ship 
security  plan; 

.4    Ensuring  that  the  ship  security  plan  is 
modified,  as  appropriate,  to  correct 
deficiencies  and  satisfy  the  security 
requirements  of  the  individual  ship; 

.5    Arranging  for  internal  audits  and 
reviews  of  security  activities; 

.6     Arranging  for  the  initial  and 
subsequent  verifications  of  the  ship  by  the 
Administration  or  the  recognised  security 
organisation; 

.7    Ensuring  that  deficiencies  and  non- 
conformities identified  during  internal 
audits,  periodic  reviews,  security  inspections 


and  verifications  of  compliance  are  promptly 
addressed  and  dealt  with; 

.8  Enhancing  security  awareness  and 
vigilance; 

.9    Ensuring  adequate  training  for 
personnel  responsible  for  the  security  of  the 
ship; 

.10    Ensuring  effective  communication 
and  co-operation  between  the  ship  security 
officer  and  the  relevant  port  facility  security 
officers; 

.11     Ensuring  consistency  between 
security  requirements  and  safety 
requirement; 

.12     Ensuring  that,  if  sister-ship  or  fleet 
security  plans  are  used,  the  plan  for  each 
ship  reflects  the  ship-specific  information 
accurately:  and 

.13     Ensuring  that  any  alternative  or 
equivalent  arrangements  approved  for  a 
particular  ship  or  group  of  ships  are 
implemented  and  maintained. 

12  Ship  Security  Officer 

12.1  A  ship  security  officer  shall  be 
designated  on  each  ship. 

12.2  In  addition  to  those  specified 
elsewhere  in  this  part  of  the  Code,  the  duties 
and  responsibilities  of  the  ship  security 
officer  shall  include,  but  are  not  limited  to: 

.1     Undertaking  regular  security 
inspections  of  the  ship  to  ensure  that 
appropriate  security  measures  are 
maintained; 

.2     Maintaining  and  supervising  the 
implementation  of  the  ship  security  plan, 
including  any  amendments  to  the  plan; 

.3     Co-ordinating  the  security  aspects  of 
the  handling  of  cargo  and  ship's  stores  with 
other  shipboard  personnel  and  with  the 
relevant  port  facility  security  officers; 

.4  Proposing  modifications  to  the  ship 
security  plan; 

.5    Reporting  to  the  Company  Security 
Officer  any  deficiencies  and  non- 
conformities identified  during  internal 
audits,  periodic  reviews,  security  inspections 
and  verifications  of  compliance  and 
implementing  any  corrective  actions; 

.6  Enhancing  security  awareness  and 
vigilance  on  board: 

.7  Ensuring  that  adequate  training  has 
been  provided  to  shipboard  personnel,  as 
appropriate; 

.8    Reporting  all  security  incidents: 

.9    Co-ordinating  implementation  of  the 
ship  security  plan  with  the  company  security 
officer  and  the  relevant  port  facility  security 
officer;  and 

.10     Ensuring  that  security  equipment  is 
properly  operated,  tested,  calibrated  and 
maintained,  if  any. 

13  Training,  Drills  and  Exercises  on  Ship 
Security 

13.1  The  c;ompany  security  officer  and 
appropriate  shore-based  personnel  shall  have 
knowledge  and  have  received  training,  taking 
into  account  the  guidance  given  in  part  B  of 
this  Code. 

13.2  The  ship  security  officer  shall  have 
knowledge  and  have  received  training,  taking 
into  account  the  guidance  given  in  part  B  of 
this  Code. 

13.3  Shipboard  personnel  having  specific 
security  duties  and  responsibilities  shall 
understand  their  responsibilities  for  ship 


security  as  described  in  the  ship  security 
plan  and  shall  have  sufficient  knowledge  anci 
ability  to  perform  their  assigned  duties, 
taking  into  ac:count  the  guidance  given  in 
Part  B  of  this  Code. 

13.4  To  ensure  the  effective 
implementation  of  the  ship  security  plan, 
drills  shall  be  carried  out  at  appropriate 
intervals  taking  into  account  the  ship  type, 
ship  personnel  changes,  port  facilities  to  be 
visited  and  other  relevant  circumstances, 
taking  into  account  guidance  given  in  part  B 
of  this  Code. 

13.5  The  company  security  officer  shall 
ensure  the  effective  coordination  and 
implementation  of  ship  security  plans  by 
participating  in  exercises  at  appropriate 
intenals.  taking  into  account  the  guidance 
given  in  part  B  of  this  Code. 

14    Port  Facility  Security 

14.1  A  port  facility  is  required  to  acrt 
upon  the  security  levels  set  by  the 
Contracting  Government  within  whose 
territory  it  is  located.  Security  measures  and 
procedures  shall  be  applied  at  the  port 
facility  in  such  a  manner  as  to  cause  a 
minimum  of  interference  with,  or  delay  to, 
passengers,  ship,  ship's  personnel  and 
visitors,  goods  and  services. 

14.2  At  security  level  1,  the  following 
activities  shall  be  carried  out  through 
appropriate  measures  in  all  port  facilities, 
taking  into  account  the  guidance  given  in 
part  B  of  this  Code,  in  order  to  identif>'  and 
take  preventive  measures  against  security 
incidents: 

.1     Ensuring  the  performance  of  all  port 
facility  security  duties: 

.2    Controlling  access  to  the  port  facility; 

.3    Monitoring  of  the  port  facility, 
including  anchoring  and  berthing  area(s); 

.4     Monitoring  restricted  areas  to  ensure 
that  only  authorized  persons  have  access: 

.5     Super\ising  the  handling  of  cai^o; 

.6    Supervising  the  handling  of  ship's 
stores:  and 

.7    Ensuring  that  security  communication 
is  readily  available. 

14.3  At  security  level  2.  the  additional 
protective  measures,  specified  in  the  port 
facility  security  plan,  shall  be  implemented 
for  each  activity  detailed  in  section  14.2, 
taking  into  account  the  guidance  given  in 
part  B  of  this  Code. 

14.4  At  security  level  3,  further  specific 
protective  measures,  specified  in  the  port 
facility  security  plan,  shall  be  implemented 
for  each  activity  detailed  in  section  14.2, 
taking  into  account  the  guidance  given  in 
part  B  of  this  Code. 

14.4.1     In  addition,  at  security  level  3,  port 
facilities  are  required  to  respond  to  and 
implement  any  security  instructions  given  by 
the  Contracting  Government  within  whose 
territory  the  port  facility  is  located. 

14.5  When  a  port  facility  security  officer 
is  advised  that  a  ship  encounters  difficulties 
in  complying  with  the  requirements  of 
chapter  Xl-2  or  this  part  or  in  implementing 
the  appropriate  measures  and  procedures  as 
detailed  in  the  ship  security  plan,  and  in  the 
case  of  security  level  3  following  any  security 
instructions  given  by  the  Contracting 
Government  within  whose  territory  the  port 
facility  is  located,  the  port  facility  security 
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officer  and  ship  security  officer  shall  liase 
ind  co-orilinate  appropriate  actions. 

14.6     When  a  port  facihty  security  officer 
IS  advised  that  a  ship  is  at  a  sei.urity  level, 
which  is  higher  than  that  of  the  port  facility, 
shall  report  the  matter  to  the  competent 
nithority  and  shall  liase  with  the  ship 
security  officer  and  co-ordinate  appropriate 
ictions,  if  neces.sary. 
1.S    Port  Facility  Security  Assessment 

15.1  The  port  facility  security  assessment 
IS  an  essential  and  integral  part  of  the  process 
.)f  developing  and  updating  the  port  facility 
security  plan. 

15.2  The  port  facility  security  assessment 
shall  be  carried  out  by  the  Conlra«:ting 
(Jovernmenl  within  whose  territory  the  port 
facility  is  located.  A  Contracting  Government 
may  authorise  a  recognised  security 
organisation  to  carry  out  the  port  facility 
security  assessment  of  a  specific  port  facility 
located  within  its  territory. 

15.2.1     When  the  port  facility  security 
rissessment  has  been  carried  out  by  a 
recognised  security  organisation,  the  se<;urity 
assessment  shall  be  reviewed  and  approved 
tor  compliance  with  this  section  by  the 
Contracting  Ciovernment  within  who.se 
lerrilorv  the  port  facility  is  l(K:ated. 

15.3  The  persons  carrying  out  the 
assessment  shall  have  appropriate  skills  to 
evaluate  the  security  of  the  port  facility  in 
.ic:cordanci!  with  this  so<  lion,  taking  into 
dccount  the  guidance  given  in  part  B  of  this 
Code. 

15.4  The  port  facility  security 
assessments  shall  periodically  be  reviewed 
and  updated,  taking  account  of  changing 
threats  and/or  minor  changes  in  the  port 
facility  and  shall  always  be  reviewed  and 
updated  when  major  changes  to  the  port 
facility  take  place. 

15.5  The  port  facility  sei.urity  asses.sment 
shall  include,  at  least,  the  following 
elements: 

.1     Identification  and  evaluation  of 
important  as.sets  and  infrastructure  it  is 
imporlani  to  protect: 

.2     Idenlificalion  of  possible  threats  to  the 
a.ssets  and  infrastructure  and  the  likelihood 
of  their  oci:urrence,  in  order  to  establish  and 
prioritize  security  measures: 

.,)     Identification,  selection  and 
prioritization  of  counter  measures  and 
proc;edural  changes  and  their  level  of 
effectiveness  in  reducing  vulnerability;  and 

.4     Identification  of  weaknesses,  including 
human  factors  in  the  infrastructure,  policies 
and  procedures. 

15.B    The  Contracting  Government  may 
allow  a  port  facility  se<  urity  assessment  to 
cover  more  than  one  port  facility  if  the 
operator,  location,  operation,  equipment,  and 
design  of  these  port  facilities  are  similar.  Any 
Contracting  {government,  which  allows  such 
an  arrangement  shall  communicate  to  the 
Organization  particulars  thereof. 

15.7     Upon  completion  of  the  port  facility 
security  as.sessment,  a  report  shall  be 
prepared,  consisting  of  a  summary  of  how  the 
assessment  was  conducted,  a  description  of 
each  vulnerability  found  during  the 
assessment  and  a  description  of  counter 
measures  that  could  be  used  to  address  each 
vulnerability.  The  report  shall  be  prote<:led 
from  unauthorized  access  or  dis<:losure. 


16    Port  Facility  Security  Plan 

16.1  A  port  facility  security  plan  shall  be 
developed  and  maintained,  on  the  basis  of  a 
port  facility  security  assessment,  for  each 
port  facility,  adequate  for  the  ship/port 
interface.  The  plan  shall  make  provisions  for 
the  three  security  levels,  as  defined  in  this 
part  of  the  Code. 

16.1.1     Sub)e<:l  to  the  provisions  of  section 
16.2,  a  re<:ognized  sec:urity  organization  may 
prepare  the  port  facility  security  plan  of  a 
specific  port  facility. 

16.2  The  port  facility  security  plan  shall 
be  approved  by  the  Contracting  Government 
in  whose  territory  the  port  facility  is  located. 

16.3  Such  a  plan  shall  be  developed 
taking  into  account  the  guidance  given  in 
part  B  of  this  Code  and  shall  be  in  the 
working  language  of  the  port  facility.  The 
plan  shall  address,  at  least,  the  following: 

.1     Measures  designed  to  prevent  weapons 
or  any  other  dangerous  substances  and 
devices  intended  for  use  against  people, 
ships  or  ports  and  the  carriage  of  which  is 
not  authorized,  from  being  introduced  into 
the  port  facility  or  on  board  a  ship: 

.2     Measures  designed  to  prevent 
unauthorized  access  to  the  port  facility,  to 
ships  moored  at  the  facility,  and  to  restricted 
areas  of  the  facility: 

.3     Procedures  for  responding  to  security 
threats  or  breaches  of  se<;urity.  including 
provisions  for  maintaining  critical  operations 
of  the  port  facility  or  ship/ port  interface; 

.4     Procedures  for  responding  to  any 
se<:urity  instructions  the  Contracting 
Government,  in  whose  territory  the  port 
facility  is  located,  may  give  at  se<:urity  level 

3; 

.5     Procedures  for  evacuation  in  case  of 
security  threats  or  breaches  of  !ief:urity: 

.6     Duties  of  port  fac  ility  personnel 
assigned  security  responsibilities  and  of 
other  facility  personnel  on  security  aspects; 

.7     Pro<:edures  for  interfacing  with  ship 
security  activities; 

.8     Procedures  for  the  periodic  review  of 
the  plan  and  updating; 

.9    Prot:edures  for  reporting  security 
incidents: 

.10     Identification  of  the  port  facility 
security  officer  including  24-hour  contact 
details; 

,  1 1     Measures  to  ensure  the  security  of  the 
information  contained  in  the  plan; 

.12     Measures  designed  to  ensure  effective 
se<;urity  of  cargo  and  the  i:argo  handling 
equipment  at  the  port  facility; 

.13     Proc;edures  for  auditing  the  port 
facility  security  plan: 

14  Prcxedures  for  responding  in  case  the 
ship  security  alert  system  of  a  ship  at  the  port 
facility  has  been  activated;  and 

.15     Pro<:edures  for  facilitating  shore  leave 
for  ship's  personnel  or  personnel  changes,  as 
well  as  access  of  visitors  to  the  ship 
including  representatives  of  seafarers' 
welfare  and  labour  organizations. 

16.3.1     Personnel  conducting  internal 
audits  of  the  security  activities  spec  ified  in 
the  plan  or  evaluating  its  implementation 
shall  be  independent  of  the  activities  being 
audited  unless  this  is  impracticable  due  to 
the  size  and  the  nature  of  the  port  facility. 

16.4    The  port  facility  security  plan  may 
be  combined  with,  or  be  part  of.  the  port 


security  plan  or  any  other  port  emergency 
plan  or  plans. 

16  5     The  Contracting  Government  in 
whose  territory  the  port  facility  is  located 
shall  determine  which  changes  to  the  port 
facility  security  plan  shall  not  be 
implemented  unless  the  relevant 
amendments  to  the  plan  are  approved  by 
them. 

16.6  The  plan  may  be  kept  in  an 
electronic  format.  In  such  a  case,  it  shall  be 
protected  by  procedures  aimed  at  preventing 
its  unauthorised  deletion,  destruction  or 
amendment. 

16.7  The  plan  shall  be  protected  from 
unauthorized  access  or  disclosure. 

16.8  Contracting  Governments  may  allow 
a  port  facility  security  plan  to  cover  more 
than  one  port  facility  if  the  operator,  location, 
operation,  equipment,  and  design  of  these 
port  facilities  are  similar.  Any  Contracting 
Government,  which  allows  such  an 
alternative  arrangement,  shall  communicate 
to  the  Organization  particulars  thereof. 

1 7     Port  Facility  Security  Officer 

17.1  A  port  facility  security  officer  shall 
be  designated  for  each  port  facility.  A  person 
may  be  designated  as  the  port  facility 
security  officer  for  one  or  more  port  facilities. 

17.2  In  addition  to  those  specified 
elsewhere  in  this  part  of  the  Code,  the  duties 
and  resprjnsibilities  of  the  port  facility 
security  officer  shall  include,  but  are  not 
limited  to: 

.1     Conducting  an  initial  comprehensive, 
security  survey  of  the  port  facility  taking  into 
account  the  relevant  port  facility  security 
assessment; 

.2     Ensuring  the  development  and 
maintenance  of  the  port  facility  security  plan: 

.3     Implementing  and  exen;ising  the  port 
facility  security  plan: 

.4     Undertaking  regular  se<:urity 
inspections  of  the  port  facility  to  ensure  the 
continuation  of  appropriate  set:urity 
measures; 

.5    Recommending  and  incorporating,  as 
appropriate,  modifications  to  the  port  facility 
security  plan  in  order  to  correct  deficiencies 
and  to  update  the  plan  to  lake  into  account 
"  of  relevant  changes  to  the  port  facility; 

.6     Enhancing  security  awareness  and 
vigilance  of  the  port  facili'.y  personnel: 

.7     Ensuring  adequate  training  has  been 
provided  to  personnel  responsible  for  the 
se<:urity  of  the  port  facility; 

.8     Reporting  lo  ihe  relevant  authorities 
and  maintaining  records  of  occurrences 
which  threaten  the  security  of  the  port 
facility; 

.9    Co-ordinating  implementation  of  the 
port  facility  security  plan  with  the 
appropriate  Company  and  ship  se<:urity 
officer(s): 

.10    Co-ordinating  with  security  services, 
as  appropriate; 

.11     Ensuring  that  standards  for  personnel 
responsible  for  security  of  the  port  facility  are 
met; 

.12     Ensuring  that  security  equipment  is 
properly  operated,  tested,  calibrated  and 
maintained,  if  any;  and 

.13     Assisting  ship  se<:urity  offic:ers  in 
confirming  the  identity  of  those  seeking  to 
board  the  ship  when  requested. 
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17.3    The  port  facility  security  officer 
shall  be  given  the  necessary  support  to  fulfil 
the  duties  and  responsibilities  imposed  by 
chapter  XI-2  and  this  part  of  this  Code. 

18  Training,  Drills  and  Exercises  on  Port 
Facility  Security 

18.1  The  port  facility  security  officer  and 
appropriate  port  facility  security  personnel 
shall  have  knowledge  and  have  received 
training,  taking  into  account  the  guidance 
given  in  part  B  of  this  Code. 

18.2  Port  facility  personnel  having 
specific  security  duties  shall  understand 
their  duties  and  responsibilities  for  port 
facility  security,  as  described  in  the  port 
facility  security  plan  and  shall  have 
sufficient  knowledge  and  ability  to  perform 
their  assigned  duties,  taking  into  account  the 
guidance  given  in  part  B  of  this  Code. 

18.3  To  ensure  the  effective 
implementation  of  the  port  facility  security 
plan,  drills  shall  be  carried  out  at  appropriate 
intervals  taking  into  account  the  types  of 
operations  of  the  port  facility,  port  facility 
personnel  changes,  the  type  of  ship  the  port 
facility  is  serving  and  other  relevant 
circumstances,  taking  into  account  guidance 
given  in  part  B  of  this  Code. 

18.4  The  port  facility  security  officer 
shall  ensure  the  effective  coordination  and 
implementation  of  the  port  facility  security 
plan  by  participating  in  exercises  at 
appropriate  intervals,  taking  into  account  the 
guidance  given  in  part  B  of  this  Code. 

19  Verification  and  Certification  for  Ships 

19.1     Verifications. 

19.1.1     Each  ship  to  which  this  part  of  the 
Code  applies  shall  be  subject  to  the 
verifications  specified  below: 

.1     An  initial  verification  before  the  ship 
is  put  in  service  or  before  the  certificate 
required  under  section  19.2  is  issued  for  the 
first  time,  which  shall  include  a  complete 
verification  of  its  security  system  and  any 
associated  security  equipment  covered  by  the 
relevant  provisions  of  chapter  XI-2.  this  part 
of  the  Code  and  the  approved  ship  security 
plan.  This  verification  shall  ensure  that  the 
security  system  and  any  associated  security 
equipment  of  the  ship  fully  complies  with 
the  applicable  requirements  of  chapter  XI-2 
and  this  part  of  the  Code,  is  in  satisfactory 
condition  and  fit  for  the  service  for  which  the 
ship  is  intended; 

.2    A  renewal  verification  at  intervals 
specified  by  the  Administration,  but  not 
exceeding  five  years,  except  where  section   - 
19.3.1  or  19.3.4  is  applicable.  This 
verification  shall  ensure  that  the  security 
system  and  any  associated  security 
equipment  of  the  ship  fully  complies  with 
the  applicable  requirements  of  chapter  XI-2, 
this  part  of  the  Code  and  the  approved  Ship 
Security  Plan,  is  in  satisfactory  condition  and 
fit  for  the  service  for  which  the  ship  is 
intended; 

.3    At  least  one  intermediate  verification. 
If  only  one  intermediate  verification  is 
carried  out  it  shall  take  place  between  the 
second  and  third  anniversary  date  of  the 
certificate  as  defined  in  regulation  I/2(n).  The 
intermediate  verification  shall  include 
inspection  of  the  security  system  and  any 
associated  security  equipment  of  the  ship  to 
ensure  that  it  remains  satisfactory  for  the 


service  for  which  the  ship  is  intended.  Such 
intermediate  verification  shall  be  endorsed 
on  the  certificate: 

.4     Any  additional  verifications  as 
determined  by  the  Administration. 

19.1.2  The  verifications  of  ships  shall  be 
carried  out  by  officers  of  the  Administration. 
The  Administration  may,  however,  entrust 
the  verifications  to  a  recognized  security 
organization  referred  to  in  regulation  XI-2/1. 

19.1.3  In  every  case,  the  Administration 
concerned  shall  fully  guarantee  the 
completeness  and  efficiency  of  the 
verification  and  shall  undertake  to  ensure  the 
necessary  arrangements  to  satisfy  this 
obligation. 

19.1.4  The  security  system  and  any 
associated  security  equipment  of  the  ship 
after  verification  shall  be  maintained  to 
conform  with  the  provisions  of  regulations 
XI-2/4.2  and  Xl-2/6,  this  part  of  the  Code 
and  the  approved  ship  security  plan.  After 
any  verification  under  section  19.1.1  has 
been  coitipleted,  no  changes  shall  be  made  in 
security  system  and  in  any  associated 
security  equipment  or  the  approved  ship 
security  plan  without  the  sanction  of  the 
Administration. 

19.2  Issue  or  endorsement  of  certificate. 

19.2.1  An  International  Ship  Security 
Certificate  shall  be  issued  after  the  initial  or 
renewal  verification  in  accordance  with  the 
provisions  of  section  19.1. 

19.2.2  Such  certificate  shall  be  issued  or 
endorsed  either  by  the  Administration  or  by 
the  a  recognized  security  organization  acting 
on  behalf  of  the  Administration. 

19.2.3  Another  Contracting  Government 
may,  at  the  request  of  the  Administration, 
cause  the  ship  to  be  verified  and,  if  satisfied 
that  the  provisions  of  section  19.1.1  are 
complied  with,  shall  issue  or  authorize  the 
issue  of  an  International  Ship  Security 
Certificate  to  the  ship  and,  where 
appropriate,  endorse  or  authorize  the 
endorsement  of  that  certificate  on  the  ship, 
in  accordance  with  this  Code. 

19.2.3.1  A  copy  of  the  certificate  and  a 
copy  of  the  verification  report  shall  be 
transmitted  as  soon  as  possible  to  the 
requesting  Administration. 

19.2.3.2  A  certificate  so  issued  shall 
coDtain  a  statement  lo  the  effect  that  it  has 
been  issued  at  the  request  of  the 
Administration  and  it  shall  have  the  same 
force  and  receive  the  same  recognition  as  the 
certificate  issued  under  section  19.2.2. 

19.2.4  The  International  Ship  Security 
Certificate  shall  be  drawn  up  in  a  form 
corresponding  to  the  model  given  in  the 
appendix  to  this  Code.  If  the  language  used 
is  not  English.  French  or  Spanish,  the  text 
shall  include  a  translation  into  one  of  these 
languages. 

19.3  Duration  and  validity  of  certificate. 

19.3.1  An  International  Ship  Security 
Certificate  shall  be  issued  for  a  period 
specified  by  the  Administration  which  shall 
not  exceed  five  years. 

19.3.2  When  the  renewal  verification  is 
completed  within  three  months  before  the 
expiry  date  of  the  existing  certificate,  the  new 
certificate  shall  be  valid  from  the  date  of 
completion  of  the  renewal  verification  to  a 
date  not  exceeding  five  years  from  the  date 
of  expiry  of  the  existing  certificate. 


19.3.2.1  When  the  renewal  verification  is 
completed  after  the  expiry  date  of  the 
existing  certificate,  the  new  certificate  shall 
be  valid  from  the  date  of  completion  of  the 
renewal  verification  to  a  date  not  exceeding 
five  yeaVs  from  the  date  of  expiry  of  the 
existing  certificate. 

19.3.2.2  When  the  renewal  verification  is 
completed  more  than  three  months  before  the 
expiry  date  of  the  existing  certificate,  the  new 
certificate  shall  be  valid  from  the  date  of 
completion  of  the  renewal  verification  to  a 
date  not  exceeding  five  years  from  the  date 
of  completion  of  the  renewal  verification. 

19.3.3  If  a  certificate  is  issued  for  a  period 
of  less  than  five  years,  the  Administration 
may  extend  the  validity  of  the  certificate 
beyond  the  expiry  date  to  the  maximum 
period  specified  in  section  19.3.1.  provided 
that  the  verifications  referred  to  in  section 
19.1.1  applicable  when  a  certificate  is  issued 
for  a  period  of  five  years  are  carried  out  as 
appropriate. 

19.3.4  If  a  renewal  verification  has  been 
completed  and  a  new  certificate  cannot  be 
issued  or  placed  on  board  the  ship  before  the 
expiry  date  of  the  existing  certificate,  the 
Administration  or  recognized  security 
organization  acting  on  behalf  of  the 
Administration  may  endorse  the  existing 
certificate  and  such  a  certificate  shall  be 
accepted  as  valid  for  a  further  period  which 
shall  not  exceed  five  months  from  the  expir\- 
date. 

19.3.5  If  a  ship  at  the  time  when  a 
certificate  expires  is  not  in  a  port  in  which 
it  is  to  be  verified,  the  Administration  may 
extend  the  period  of  validity  of  the  certific:ate 
but  this  extension  shall  be  granted  only  for 
the  purpose  of  allowing  the  ship  to  complete 
its  voyage  to  the  port  in  which  it  is  verified, 
and  then  only  in  cases  where  it  appears 
proper  and  reasonable  to  do  so.  No  certificate 
shall  be  extended  for  a  period  longer  than 
three  months,  and  the  ship  to  which  an 
extension  is  granted  shall  not.  on  its  arrival 
in  the  port  in  which  it  is  to  be  verified,  be 
entitled  by  virtue  of  such  extension  to  leave 
that  port  without  having  a  new  certificate. 
When  the  renewal  verification  is  completed, 
the  new  certificate  shall  be  valid  to  a  date  not 
exceeding  five  years  from  the  expiry  date  of 
the  existing  certificate  before  the  extension 
was  granted. 

19.3.6  A  certificate  issued  to  a  ship 
engaged  on  short  voyages  which  has  not  been 
extended  under  the  foregoing  provisions  of 
this  section  may  be  extended  by  the 
Administration  for  a  period  of  grace  of  up  to 
one  month  from  the  date  of  expiry  stated  on 
it.  When  the  renewal  verification  is 
completed,  the  new  certificate  shall  be  valid 
to  a  date  not  exceeding  five  years  from  the 
date  of  expiry  of  the  existing  certificate 
before  the  extension  was  granted. 

19.3.7  If  an  intermediate  verification  is 
completed  before  the  period  specified  in 
section  19.1.1.  then: 

.1     The  expiry  date  shown  on  the 
certificate  shall  be  amended  by  endorsement 
to  a  date  which  shall  not  be  more  than  three 
years  later  than  the  date  on  which  the 
intermediate  verification  was  completed: 

.2    The  expiry  date  may  remain 
unchanged  provided  one  or  more  additional 
verifications  are  carried  out  so  that  the 
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m.ixiiii  iin  intervals  between  the  verifications 
|.iisi  n!>.-<l  by  section  19.1.1  are  not 

1  t  i  H     A  certificate  issued  under  section 
It       hill  cease  to  be  valid  in  any  of  the 
l(iil.iW!iin  ca.ses: 

I      IMlie  relevant  verifications  are  not 
Mill)  ii  till  within  the  periods  specified 
uihI.  1    .1  tion  19,1.1; 

H  ihe  certificate  is  not  endorsed  in 
I.  r  i.nl  nice  with  section  19.1.1.3  and  19.3.7.2 

i!  .i|iiihi  .ihlf. 

\v  h.Mi  ,1  Company  assumes  the 
ii- .(MM  ibility  for  the  operation  of  a  ship  not 
pi.  ^  i  .  i^lv  operated  by  that  Company:  and 

!        ,.( in  transferor  the  ship  to  the  flag  of 
.iiH.iiii-i  Stale. 

19.3.9     In  the  case  of: 

.1     A  transfer  of  a  ship  to  the  flag  of 
1  1   I!    ■  ( ;ontracting  Government,  the 
I  jiiiu.u  ling  Government  whose  flag  the  ship 
was  formerly  entitled  to  fly  shall,  as  soon  as 
possible,  transmit  to  the  receiving 
Administration  copies  of,  or  all  information 
I.  I.iiing  to,  the  International  Ship  Security 

.  itifK^ite  carried  by  the  ship  before  the 
transfer  and  copies  of  available  verification 
reports,  or 

.2     A  (lompany  that  a.ssumes 
responsibility  for  the  operation  of  a  ship  not 
previously  operated  by  that  Company,  the 
previous  Company  shall  as  soon  as  possible, 
transmit  to  the  receiving  Company  copies  of 
any  information  related  to  the  International 
Ship  Se«:urity  Certificate  or  to  facilitate  the 
verificuitions  described  in  section  19.4.2. 

19.4     Interim  certification. 

19.4.1  The  certificates  specified  in 
set:tion  19.2  shall  be  issued  only  when  the 
Administration  issuing  the  certificate  is  fully 
sati.sfied  that  the  ship  complies  with  the 
requirements  of  section  19.1.  However,  after 
1  July  2004.  for  the  purposes  of: 

.1     A  ship  without  a  certificate,  on 
delivery  or  prior  to  its  entry  or  re-entry  into 
service; 

.2    Transfer  of  a  ship  from  the  flag  of  a 
Contrac:ting  Government  to  the  fiag  of 
another  Cxintracting  CKivernmenl: 

.3     Transfer  of  a  ship  to  the  flag  of  a 
Contracting  Government  from  a  State  which 
is  not  a  Contrac:ting  Government;  or 

.4     When  a  (kimpany  assumes  the 
responsibility  for  the  operation  of  a  ship  not 
previously  operated  by  that  Company; 
until  the  certificate  referred  to  in  section  19.2 
is  issued,  the  Administration  may  cause  an 
Interim  International  Ship  Security 
Certificate  to  be  issued,  in  a  form 
corresponding  to  the  model  given  in  the 
Appendix  to  this  part  of  the  Code. 

19.4.2  An  Interim  International  Ship 
Se<:urity  Certificate  shall  only  be  issued 
when  the  Administration  or  recognized 
se<;urity  organization,  on  behalf  of  the 
Administration,  has  verified  that: 

.1     The  ship  security  assessment  required 
by  this  part  of  the  Clode  has  been  completed, 

.2    A  copy  of  the  ship  .security  plan 
meeting  the  requirements  of  chapter  XI-2 
and  part  A  of  this  C^ode  is  provided  on  board, 
has  been  submitted  for  review  and  approval, 
and  is  being  Implemented  on  the  ship; 

.3     The  ship  is  provided  with  a  ship 
security  alert  system  meeting  the 
requirements  of  regulation  Xl-2/6,  if 
required, 


.4    The  Company  Security  Officer: 

.1     Has  ensured: 

.1     The  review  of  the  ship  security  plan  for 
compliance  with  this  part  of  the  Code, 

.2     That  the  plan  has  been  submitted  for 
approval,  and 

.3    That  the  plan  is  being  implemented  on 
the  ship,  and 

.2     Has  established  the  necessary 
arrangements,  including  arrangements  for 
drills,  exercises  and  internal  audits,  through 
which  the  Company  Security  Officer  is 
satisfied  that  the  ship  will  successfully 
complete  the  required  verification  in 
accordance  with  section  19.1.1.1,  within  6 
months: 

.5     Arrangements  have  been  made  for 
carrying  out  the  required  verifications  under 
set:tion  19.1.1.1; 

.6     The  master,  the  ship's  security  officer 
and  other  ship's  personnel  with  specific 
security  duties  are  familiar  with  their  duties 
and  responsibilities  as  specified  in  this  part 
of  the  Code;  and  with  the  relevant  provisions 
of  the  ship  set:urity  plan  placed  on  boards 
and  have  been  provided  such  information  in 
the  working  language  of  the  ship's  personnel 
or  languages  understood  by  them;  and 

.7    The  ship  security  officer  meets  the 
requirements  of  this  part  of  the  Code. 

19.4.3  An  Interim  International  Ship 
Se<:urity  Certificate  may  be  issued  by  the 
Administration  or  by  a  recognized  security 
organization  authorized  to  act  on  its  behalf 

19.4.4  An  Interim  International  Ship 
Security  Certificate  shall  be  valid  for  6 
months,  or  until  the  certificate  required  by 
section  19.2  is  issued,  whichever  comes  first, 
and  may  not  be  extended. 

19.4.5  No  Contracting  Government  shall 
cause  a  subsequent,  consecutive  Interim 
International  Ship  Security  Certificate  to  be 
issued  to  a  ship  if  in  the  judgment  of  the 
Administration  or  the  recognized  security 
organization,  one  of  the  purposes  of  the  ship 
or  a  Company  in  requesting  such  certificate 
is  to  avoid  full  compliant:e  with  chapter  XI- 
2  and  this  part  of  the  Code  beyond  the  period 
of  the  initial  interim  certificate  as  specified 
in  section  19.4.4. 

19.4.6  For  the  purposes  of  regulation  XI- 
2/9.  Contrading  Governments  may,  prior  to 
accepting  an  Interim  International  Ship 
Security  Certificate  as  a.valid  certificate, 
ensure  that  the  requirements  of  sections 
19.4.2.4  to  19.4.2.6  have  been  met, 

\|)pt'ri(ii\  til  P,trt    \ 

A).;,.  iuii\   i   -h(irm  111  ih.'  IntiTniitKinal  Ship 
Set  i;i  lis  <  rrtificate 

International  Ship  Security  Certificate 

(official  seal) 
(State) 
Certificate  No. 

Issued  under  the  provisions  of  the 
International  Code  for  the  Security  of  Ships 
and  of  Port  Facilities  (ISPS  Code). 

Under  the  authority  of  the  Government  of 

(name  of  State)  by 

(persons  or 

organization  authorized) 

Name  of  ship 

Distinctive  number  or  letters    

Port  of  registry     : '. 

Type  of  ship  ^ 


Gross  tonnage 

IMO  Number 

Name  and  address  of  the  Company     

This  is  to  certify: 

1  That  the  security  system  and  any 
associated  security  equipment  of  the  ship  has 
been  verified  in  accordance  with  section  19.1 
of  part  A  of  the  ISPS  Code: 

2  That  the  verification  showed  that  the 
security  system  and  any  associated  security 
equipment  of  the  ship  is  in  all  respects 
satisfactory  and  that  the  ship  complies  with 
the  applicable  requirements  of  chapter  XI-2 
of  the  Convention  and  part  A  of  the  ISPS 
Code; 

3  That  the  ship  is  provided  with  an 
approved  Ship  Security  Plan. 

Date  of  initial  /  renewal  verification  on 
which  this  certificate  is 

based 

This  Certificate  is  valid 

until  subject  to  verifications 

in  accordance  with  section  19.1.1  of  part  A 
of  the  ISPS  Code. 

Issued  at (place  of  issue  of 

the  Certificate) 
Date  of  issue    


(signature  of  the  duly  authorized  official 

issuing  the  Certificate) 

(Seal  or  stamp  of  issuing  authority,  as 

appropriate) 

Endorsement  for  Intermediate  Verification 
This  is  to  certify  that  at  an  intermediate 
verification  required  by  section  19.1.1  of  part 
A  of  the  ISPS  Code  the  ship  was  found  to 
comply  with  the  relevant  provisions  of 
chapter  XI-2  of  the  Convention  and  part  A 
of  the  ISPS  Code. 
Intermediate  Verification 
Signed 


(Signature  of  authorized  official) 

Place  \ 

Date  

(Seal  or  stamp  of  the  authority,  as 
appropriate) 

Endomement  for  Additional  Verifications  ' 

Additional  Verification 

Signed 


(Signature  of  authorized  official) 

Place 

Date  ^^ 

(Seal  or  stamp  of  the  authority,  as 
appropriate) 

\dditional  Verification 
Signed 


(Signature  of  authorized  official) 

Place . 

Date 

(Seal  or  stamp  of  the  authority,  as 
appropriate) 

Additional  Verification 

Signed     . .^^_ 

(Signature  of  authorized  official) 

Place      _ ■ 

Date 

(Seal  or  stamp  of  the  authority,  as 
appropriate) 

•This  part  of  the  certificate  shall  be 
adapted  by  the  Administration  to  indicate 
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whether  it  has  established  additional 
verifications  as  provided  for  in  section 
19.1.1.4. 

Additional  Verification  in  Accordance  With 
Section  A/19.3.7.2  of  the  ISPS  Code 

This  is  to  certify  that  at  an  additional 
verification  required  by  section  19.3.7.2  of 
part  A  of  the  ISPS  Code  the  ship  was  found 
to  comply  with  the  relevant  provisions  of 
chapter  XI-2  of  the  Convention  and  part  A 
of  the  ISPS  Code. 

Signed 

(Signature  of  authorized  official) 

Place  

Date     

(Seal  or  stamp  of  the  authority,  as 
appropriate) 

Endorsement  to  Extend  the  Certificate  if 
Valid  for  Less  Than  5  Years  Where  Section 
A/19.3.3  of  the  ISPS  Code  Applies 

The  ship  complies  with  the  relevant 
provisions  of  part  A  of  the  ISPS  Code,  and 
the  Certificate  shall,  in  accordance  with 
section  19.3.3  of  part  A  of  the  ISPS  Code,  be 

accepted  as  valid  until . 

Signed 


Date    

(Seal  or  stamp  of  the  authority,  as 
appropriate) 


*  Delete  as  appropriate. 

**In  case  of  completion  of  this  part  of  the 
certificate  the  expiry  date  shown  on  the  front 
of  the  certificate  shall  also  be  amended 
according!  \ 

Appendix  2  — Form  (d  the  Interim 
Inlernaliondl  Ship  Sfi  urit\  (  JTtitn  ,il^ 

Interim  International  Ship  Security 
Certificate 

(Official  seal) 
(State) 
Certificate  No. 

Issued  under  the  provisions  of  the 
International  Code  for  the  Security  of  Ships 
and  of  Port  Facilities  (ISPS  Code) 

Under  the  authority  of  the  Government  of 

(name  of  State) 

by (persons  or 

organization  authorized) 
Name  of  ship: 


Place 

Date 

(Seal 


(Signature  of  authorized  official) 


Distinctive  number  or  letters: 

Port  of  registry:    

Type  of  ship:    

Gross  tonnage: 
IMO  Number: 


e     ,    ^  TTT        T     7.  IMO  Number:   

Seal  or  stamp  of  the  authonty,  as  ^^^^  ^^^  ^^  j^^^^  ^f  company: 

ippropriaie)  j^  j^j^  ^  subsequent,  consecutiv 


Endorsement  Where  the  Renewal  Verification 
Has  Been  Completed  and  Section  A/19.3.4  of 
the  ISPS  Code  Applies 

The  ship  complies  with  the  relevant 
provisions  of  part  A  of  the  ISPS  Code,  and 
the  Certificate  shall,  in  accordance  with 
section  19.3.4  of  part  A  of  the  ISPS  Code,  be 

accepted  as  valid  until . 

Signed 

(Signature  of  authorized  official) 

Place  

Date    

(Seal  or  stamp  of  the  authority,  as 
appropriate) 

Endorsement  to  Extend  the  Validity  of  the 
Certificate  Until  Reaching  the  Port  of 
Verification  Where  Section  A/ 19.3. 5  of  the 
ISPS  Code  Applies  or  for  a  Period  of  Grace 
Where  Section  A/19.3.6  of  the  ISPS  Code 
Applies 

This  Certificate  shall,  in  accordance  with 
section  19.3.5/19.3.6  *  of  part  A  of  the  ISPS 
Code,  be  accepted  as  valid 

until . 

Signed 

(Signature  of  authorized  official) 

Place 

Date 

(Seal  or  stamp  of  the  authority,  as 
appropriate) 

Endorsement  for  Advancement  of  Expiry 
Date  Where  Section  A/19.3.7.1  of  the  ISPS 
Code  Applies 

In  accordance  with  section  19.3.7.1  of  part 
A  of  the  ISPS  Code,  the  new  expiry  date  *  * 

is . 

Signed 


Is  this  a  subsequent,  consecutive  interim 

certificate?  Yes/No  * 
If  Yes,  date  of  issue  of  initial  interim  certifi- 
cate  

This  is  to  certify  that  the  requirements  of 
section  A/19.4.2  of  the  ISPS  Code  have  been 
complied  with. 

This  Certificate  is  issued  pursuant  to 
section  A/19.4  *  of  the  ISPS  Code. 

This  Certificate  is  valid 

until ^ . 

Issued  at (place  of  issue  of 

the  certificate). 
Date  of  issue  


Place 


(Signature  of  authorized  official) 


(signature  of  the  duly  authorized  official 

issuing  the  Certificate) 

(Seal  or  stamp  of  issuing  authority,  as 

appropriate) 

"Delete  as  appropriate. 

Part  B 

ijuiaance  Regarding  the  Provisions  of 
Chapter  XI-2  of  the  Annex  to  the 
International  Convention  for  the  Safety  of 
Life  at  Sea,  1974  as  Amended  and  Part  A  of 
This  Code 

1     Introduction 
General 

1.1  The  preamble  of  this  Code  indicates 
that  chapter  Xl-2  and  part  A  of  this  Code 
establish  the  new  international  framework  of 
measures  to  enhance  maritime  security  and 
through  which  ships  and  port  facilities  can 
co-operate  to  detect  and  deter  acts  which 
threaten  security  in  the  maritime  transport 
sector. 

1.2  This  introduction  outlines,  in  a 
concise  manner,  the  processes  envisaged  in 
establishing  and  implementing  the  measures 


and  arrangements  needed  to  achieve  and 
maintain  compliance  with  the  provisions  of 
chapter  XI-2  and  of  part  A  of  this  Code  and 
identifies  the  main  elements  on  which 
guidance  is  offered.  The  guidance  is  provided 
in  paragraphs  2  through  to  19.  It  also  sets 
down  essential  considerations,  which  should 
be  taken  into  account  when  considering  the 
application  of  the  guidance  relating  to  ships 
and  port  facilities. 

1 .3  If  the  reader's  interest  relates  to  ships 
alone,  it  is  strongly  recommended  that  this 
part  of  the  Code  is  still  read  as  a  whole, 
particularly  the  sections  relating  to  pwrt 
facilities.  "The  same  applies  to  those  whose 
primary  interest  are  port  facilities;  they 
should  also  read  the  sections  reiating  to 
ships. 

1.4  The  guidance  provided  in  the 
following  sections  relates  primarily  to 
protection  of  the  ship  when  it  is  at  a  port 
facility.  There  could,  however,  be  situations 
when  a  ship  may  pose  a  threat  to  the  port 
facility,  e.g.  because,  once  within  the  port 
facility,  it  could  be  used  as  a  base  from  which 
to  launch  an  attack.  When  considering  the 
appropriate  security  measures  to  respond  to 
ship-based  security  threats,  those  completing 
the  Port  Facility  Security  Assessment  or 
preparing  the  Port  Facility  Security  Plan       ' 
should  consider  making  appropriate 
adaptations  to  the  guidance  offered  in  the 
following  sections. 

1.5  The  reader  is  advised  that  nothing  in 
this  Part  of  the  Code  should  be  read  or 
interpreted  in  conflict  with  any  of  the 
provisions  of  either  chapter  XI-2  or  part  A 
of  this  Code  and  that  the  aforesaid  provisions 
always  prevail  and  override  any  unintended 
inconsistency  which  may  have  been 
inadvertently  expressed  in  this  Part  of  the 
Code.  The  guidance  provided  in  this  Part  of 
the  Code  should  always  be  read,  interpreted 
and  applied  in  a  manner  which  is  consistent 
with  the  aims,  objectives  and  principles 
established  in  chapter  XI-2  and  part  A  of  this 
Code. 

Responsibilities  of  Contracting  Governments 

1.6  Contracting  Governments  have,  under 
the  provisions  of  chapter  XI-2  and  part  A  of 
this  Code,  various  responsibilities,  which, 
amongst  others,  include: 

— Setting  the  applicable  security  level: 

— Approving  the  Ship  Security  Plan  and 
relevant  amendments  to  a  previously 
approved  plan; 

— Verifying  the  compliance  of  ships  with  the 
provisions  of  chapter  Xl-2  and  part  A  of 
this  Code  and  issuing  to  ships  the 
International  Ship  Security  Certificate; 

— Determining  which  of  the  port  faciUties 
located  within  their  territory  are  required 
to  designate  a  Port  Facility  Security  Officer 
who  will  be  responsible  for  the  preparation 
of  the  Port  Facility  Security  Plan: 

— Ensuring  completion  and  approval  of  the 
Port  Facility  Security  Assessment  and  of 
any  subsequent  amendments  to  a 
previously  approved  assessment; 

— Approving  the  Port  Facility  Security  Plan 
and  any  subsequent  amendments  to  a 
previously  approved  plan;  and 

— Exercising  control  and  compliance 
measures; 

— Testing  approved  plans;  and 
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(  .iMimiini<.ating  information  to  the 
iiii.Tii.iiional  Maritime  Organization  and  to 
!h.'  shipping  and  port  industries. 
1.7    Contracting  Governments  can 
(Icsicnnte.  or  establish,  Designated 
\iiiIh.i  iiHJs  within  Government  to  undertake. 
with  n!spe<:t  to  port  facilities,  their  se<:urity 
.luii(!s  under  chapter  Xl-2  and  part  A  of  this 
( J -I.    iihI  allow  Recognised  Security 
( in;.nii  ..iiions  to  carry  out  certain  work  with 
r.  s|»-.  t  to  port  facilities  but  the  final  det:ision 
1)11  ih.    II  ceplance  and  approval  of  this  work 
.liiini.l  Ih!  given  by  the  Contracting 
(  „.vi  nimenl  or  the  Designated  Authority. 
A.ldimisinilions  may  also  delegate  the 
iinil«rrtaking  of  certain  security  duties. 
r.l.iiing  to  ships,  to  Recognised  Se<:urity 
(  Jrv/ini/.ilions.  The  following  duties  or 
,«  iiviiiis  cainnol  delegated  to  a  Recognized 
Socunty  Organization: 

^«  niiiR  of  the  applicable  security  level; 
I  N  ii  imining  which  of  the  port  facilities 
I.,  .ii.ii  within  the  territory  of  a  Contracting 
I  ...V. nimenl  are  recjuirod  to  designate  a 
l'iii<  I  .icility  Security  Officer  and  to 
(.n  p.u^e  a  fort  Facility  Security  Plan; 
\i.|.M)vinga  Port  Facility  Se<:urity 
\  ...  ssment  or  any  subsequent 
iiiM  iiilments  to  a  previously  approved 
,i-.'.i-.Mnent; 

\|i(iinvinga  Port  Facility  Se<:urity  Plan  or 
,iiiy  sulisi-fiuenl  amendments  to  a 
prvvii nr.lv  approved  plan; 
h  ,11.  1      I  :  r.onlrol  and  compliance 
iiii-.i',!in"..  ,md 

(.sr.itihshing  the  requirements  for  a 
1  >■••  l.irdlion  of  SecTurity. 

'-•11 111^;  (he  Se<;urity  Level 

1  H     I  hi'  setting  of  the  security  level 
i|i(iU  111^  Hi  any  particular  time  is  the 
n-.(H,n  .ihilily  of  rA)ntracting Governments 
mil    .Ml  .ipply  to  ships  and  port  facilities. 
i'.irt   \    if  this  Code  defines  three  security 
l(  V.  t    fur  international  use.  These  are: 
xi  nnly  l^vel  1,  normal;  the  level  at 
will,  h  ships  and  port  facilities  normally 
operate; 
— Security  Level  2,  heightened;  the  level 
ipiilving  for  as  long  as  there  is  a 
hi  i^;hlencHl  risk  of  a  security  incident;  and 
Ml  urity  Level  3,  exceptional,  the  level 
ipi. lying  for  the  period  of  time  when  there 
i    I  111-  pmbable  or  imminent  risk  of  a 
.<■»  nnly  incident. 

I  he  4  .iiiiipany  and  the  Ship 

1.9    Any  Company  operating  ships  to 
whii  li  chapter  XI-2  and  part  A  of  this  Code 
,i(i)ilv  has  to  designate  a  Company  Security 
Ofhcer  for  the  Company  and  a  Ship  Security 
Officer  for  each  of  its  ships.  The  duties. 
r.-s(Kinsihilities  and  training  requirements  of 
itiesc-  officers  and  requirements  for  drills,  and 
exercises  are  defined  in  part  A  of  this  Code. 

1  to    The  Company  Security  Officer's 
n-si«iii-.iliiliiies  include,  in  brief  amongst 
iiihir,  .  I.  iiring  that  a  Ship  Security 
.\s.s<-ssiii.-iii  is  properly  carried  out,  that  a 
Ship  S««;urity  Plan  is  prepared  and  submitted 
fur  approval  by,  or  on  behalf  of,  the 
Administration  and  thereafter  is  placed  on 
IxMird  each  ship  to  which  part  A  of  this  Code 
.Implies  and  in  respect  of  which  that  person 
has  Uih  ippointed  as  the  Company  Security 
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1.11  The  Ship  Security  Plan  should 
indicate  the  operational  and  physical 
se<:urity  measures  the  ship  itself  should  take 
to  ensure  it  always  operates  at  security  level 
1. 

The  plan  should  also  indicate  the 
additional,  or  intensified,  security  measures 
the  ship  itself  can  take  to  move  to  and 
operate  at  security  level  2  when  instructed  to 
do  so. 

Furthermore,  the  plan  should  indicate  the 
possible  preparatory  actions  the  ship  could 
take  to  allow  prompt  response  to  the 
instructions  that  may  be  issued  to  the  ship 
by  those  responding  at  security  level  3  to  a 
security  incident  or  threat  thereof. 

1.12  The  ships  to  which  the  requirements 
of  chapter  XI-2  and  part  A  of  this  Code  apply 
are  required  to  have,  and  operated  in 
accordance  with,  a  Ship  Security  Plan 
approved  by.  or  on  behalf  of.  the 
Administration.  The  Company  and  Ship 
Security  Officer  should  monitor  the 
continuing  relevance  and  effec:tiveness  of  the 
plan,  including  the  undertaking  of  internal 
audits.  Amendments  to  any  of  the  elements 
of  an  approved  plan,  for  which  the 
Administration  has  determined  that  approval 
is  required,  have  to  be  submitted  for  review 
and  approval  before  ihteir  incorporation  in 
the  approved  plan  and  their  implementation 
by  the  ship. 

1.13  The  ship  has  to  carry  an 
International  Ship  Se<:urity  Certificate 
indic:ating  that  it  complies  with  the 
requirements  of  chapter  Xl-2  and  part  A  of 
this  Code.  Part  A  of  this  Code  includes 
provisions  relating  to  the  verification  and 
certification  of  the  ship's  compliance  with 
the  requirements  on  an  initial,  renewal  and 
intermediate  verification  basis. 

114     When  a  ship  is  at  a  port  or  is 
pro<:eeding  to  a  port  of  a  Contracting 
Government,  the  Contracting  Government 
has  the  right,  under  the  provisions  of 
regulation  XI-2/9,  to  exercise  various  control 
and  compliance  measures  with  respect  to 
that  ship. 

The  ship  is  subject  to  port  State  control 
inspections  but  such  inspections  will  not 
normally  extend  to  examination  of  the  Ship 
Security  Plan  itself  except  in  specific 
circumstances. 

The  ship  may,  also,  be  subject  to  additional 
control  measures  if  the  Contracting 
Government  exercising  the  control  and 
compliance  measures  has  reason  to  believe 
that  the  security  of  the  ship  has.  or  the  port 
facilities  it  has  served  have,  been 
compromised. 

1.15  The  ship  is  also  required  to  have 
onboard  information,  to  be  made  available  to 
Contracting  Governments  upon  request, 
indicating  who  is  responsible  for  deciding 
the  employment  of  the  ships  personnel  and 
for  deciding  various  aspects  relating  to  the 
employment  of  the  ship. 

The  Port  Facility 

1.16  Each  Contracting  Government  has  to 
ensure  completion  of  a  Port  Facility  Security 
Assessment  for  each  of  the  port  facilities, 
located  within  its  territory,  serving  ships 
engaged  on  international  voyages.  The 
Contracting  Government,  a  Designated 
Authority  or  a  Recognized  Security 
Organization  may  carry  out  this  assessment. 


"Yhe  completed  Port  Facility  Se<;urity 
Assessment  has  to  be  approved  by  the 
Contracting  Government  or  the  Designated 
Authority  concerned.  This  approval  cannot 
be  delegated.  Port  Facility  Security 
Assessments  should  be  periodically 
reviewed. 

1.17  The  Port  Facility  Security 
Assessment  is  fundamentally  a  risk  analysis 
of  all  aspects  of  a  port  facility's  operation  in 
order  to  determine  which  part(s)  of  it  are 
more  susceptible,  and/or  more  likely,  to  be 
the  subject  of  attack.  Security  risk  is  a 
function  of  the  threat  of  an  attack  coupled 
with  the  vulnerability  of  the  target  and  the 
consequences  of  an  attack. 

The  assessment  must  include  the  foUowfng 
components: 
— The  perceived  threat  to  port  installations 

and  infrastructure  must  be  determined; 
— The  potential  vulnerabilities  identified; 

and 
— The  consequences  of  incidents  calculated. 

On  completion  of  the  analysis,  it  will  be 
possible  to  produce  an  overall  assessment  of 
the  level  of  risk.  The  Port  Facility  Security 
Assessment  will  help  determine  which  port 
facilities  are  required  to  appoint  a  Port 
Facility  Security  Officer  and  prepare  a  Port 
Facility  Security  Plan. 

1.18  The  port  facilities  which  have  to 
comply  with  the  requirements  of  chapter  XI- 
2  and  part  A  of  this  Code  are  required  to 
designate  a  Port  Facility  Security  Officer.  The 
duties,  responsibilities  and  training 
requirements  of  these  officers  and 
requirements  for  drills  and  exercises  are 
defined  in  part  A  of  this  Code. 

1.19  The  Port  Facility  Security  Plan 
should  indicate  the  operational  and  physical 
security  measures  the  port  facility  should 
take  to  ensure  that  it  always  operates  at 
security  level  1.  The  plan  should  also 
indicate  the  additional,  or  intensified, 
security  measures  the  port  facility  can  take  to 
move  to  and  operate  at  security  level  2  when 
instructed  to  do  so. 

Furthermore,  the  plan  should  indicate  the 
possible  preparatory  actions  the  port  facility 
could  take  to  allow  prompt  response  to  the 
instructions  that  may  be  issued  by  those 
responding  at  security  level  3  to  a  security 
-    incident  or  threat  thereof. 

1.20  The  port  facilities  which  have  to 
comply  with  the  requirements  of  chapter  XI- 
2  and  part  A  of  this  Code  are  required  to 
have,  and  operate  in  accordance  with,  a  Port 
Facility  Security  Plan  approved  by  the 
Contracting  Government  or  by  the  Designated 
Authority  concerned. 

The  Port  Facility  Security  Officer  should 
implement  its  provisions  and  monitor  the 
continuing  effectiveness  and  relevance  of  the 
plan,  including  commissioning  internal 
audits  of  the  application  of  the  plan. 

Amendments  to  any  of  the  elements  of  an 
approved  plan,  for  which  the  Contracting 
Government  or  the  Designated  Authority 
concerned  has  determined  that  approval  is 
required,  have  to  be  submitted  for  review  and 
approval  before  their  incorporation  in  the 
approved  plan  and  their  implementation  at 
the  port  facility. 

The  Contracting  Government  or  the 
Designated  Authority  concerned  may  test  the 
effectiveness  of  the  plan.  The  Port  Facility 
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Security  Assessment  covering  the  port 
facility  or  on  which  the  development  of  the 
plan  has  been  based  should  be  regularly 
reviewed.  All  these  activities  may  lead  to 
amendment  of  the  approved  plan.  Any 
amendments  to  specified  elements  of  an 
approved  plan  will  have  to  be  submitted  for 
approval  by  the  Contracting  Government  or 
by  the  Designated  Authority  concerned. 

1.21  Ships  using  port  facilities  may  be 
subject  to  the  port  State  control  inspections 
and  additional  control  measures  outlined  in 
regulation  XI-2/9. 

The  relevant  authorities  may  request  the 
provision  of  information  regarding  the  ship, 
its  cargo,  passengers  and  ship's  personnel 
prior  to  the  ship's  entry  into  port. 

There  may  be  circumstances  in  which 
entry  into  port  could  be  denied. 

Information  and  Communication 

1 .22  Chapter  XI-2  and  part  A  of  this  Code 
require  Contracting  Governments  to  provide 
certain  information  to  the  International 
Maritime  Organization  and  for  information  to 
be  made  available  to  allow  effective 
communication  between  Contracting 
Governments  and  between  Company/Ship 
Security  Officers  and  the  Port  Facility 
Security  Officers  responsible  for  the  port 
facility  their  ships  visit. 

2  Definitions 

2.1  No  guidance  is  provided  with  respect 
to  the  definitions  set  out  in  chapter  Xl-2  or 
part  A  of  this  Code. 

2.2  For  the  purpose  of  this  part  of  the 
Code: 

.1     "Section"  means  a  section  of  part  A 
of  the  Code  and  is  indicated  as  "section  A/ 
<followed  by  the  number  of  the  section>'; 

.2     "Paragraph"  means  a  paragraph  of 
this  part  of  the  Code  and  is  indicated  as 
"paragraph  <followed  by  the  number  of  the 
paragraph>";  and 

.3    "Contracting  Government" ,  when 
used  in  paragraphs  14  to  18,  means  the 
"Contracting  Government  within  whose 
territory  the  port  facility  is  located"  and 
includes  a  reference  to  the  "Designated 
Authority". 

3  Application 
General 

3.1  The  guidance  given  in  this  part  of  the 
Code  should  be  taken  into  account  when 
implementing  the  requirements  of  chapter 
XI-2  and  part  A  of  this  Code. 

3.2  However,  it  should  be  recognized  that 
the  extent  to  which  the  guidance  on  ships 
applies  will  depend  on  the  type  of  ship,  its 
cargoes  and/or  passengers,  its  trading  pattern 
and  the  characteristics  of  the  port  facilities 
visited  by  the  ship. 

3.3  Similarly,  in  relation  to  the  guidance 
on  port  facilities,  the  extent  to  which  this 
guidance  applies  will  depend  on  the  port 
facilities,  the  types  of  ships  using  the  port 
facility,  the  types  of  cargo  and/or  passengers 
and  the  trading  patterns  of  visiting  ships. 

3.4  The  provisions  of  chapter  Xl-2  and 
part  A  of  this  Code  are  not  intended  to  apply 
to  port  facilities  designed  and  used  primarily 
for  military  purposes. 


4     Responsibility  of  Contracting 
Governments 

Security  of  Assessments  and  Plans 

4.1  Contracting  Governments  should 
ensure  that  appropriate  measures  are  in  place 
to  avoid  unauthorized  disclosure  of,  or  access 
to,  security  sensitive  material  relating  to  Ship 
Security  Assessments,  Ship  Security  Plans, 
Port  Facility  Security  Assessmeiits  and  Port 
Facility  Security  Plans,  and  to  individual 
assessments  or  plans. 

Designated  Authorities 

4.2  Contracting  Governments  may 
identify  a  Designated  Authority  within 
Government  to  undertake  their  security 
duties  relating  to  port  facilities  as  set  out  in 
chapter  XI-2  or  part  A  of  this  Code. 

Recognized  Security  Organizations 

4.3  Contracting  Governments  may 
authorize  a  Recognized  Security  Organization 
(RSO)  to  undertake  certain  security  related 
activities,  including: 

.1     Approval  of  Ship  Security  Plans,  or 
amendments  thereto,  on  behalf  of  the 
Administration; 

.2     Verification  and  certification  of 
compliance  of  ships  with  the  requirements  of 
chapter  XI-2  and  part  A  of  this  Code  on 
behalf  of  the  Administration;  and 

.3    Conducting  Port  Facility  Security 
Assessments  required  by  the  Contracting 
Government. 

4.4  An  RSO  may  also  advise  or  provide 
assistance  to  Companies  or  port  facilities  on 
security  matters,  including  Ship  Security 
Assessments,  Ship  Security  Plans,  Port 
Facility  Security  Assessments  and  Port 
Facility  Security  Plans.  This  can  include 
completion  of  a  Ship  Security  Assessment  or 
Plan  or  Port  Facility  Security  Assessment  or 
Plan. 

If  an  RSO  has  done  so  in  respect  of  a  ship 
security  assessment  or  plan  that  RSO  should 
not  be  authorised  to  approve  that  ship 
security  plan. 

4.5  When  authorizing  an  RSO, 
Contracting  Governments  should  give 
consideration  to  the  competency  of  such  an 
organization.  An  RSO  should  be  able  to        • 
demonstrate: 

.1     Expertise  in  relevant  aspects  of 
security; 

.2    Appropriate  knowledge  of  ship  and 
port  operations,  including  knowledge  of  ship 
design  and  construction  if  providing  services 
in  respect  of  ships  and  port  design  and 
construction  if  providing  services  in  respect 
of  port  facilities; 

.3    Their  capability  to  assess  the  likely 
security  risks  that  could  occur  during  ship 
and  port  facility  operations  including  the 
ship/port  interface  and  how  to  minimise 
such  risks; 

.4    Their  ability  to  maintain  and  improve 
the  expertise  of  their  personnel; 

.5    Their  ability  to  monitor  the  continuing 
trustworthiness  of  their  personnel; 

.6  Their  ability  to  maintain  appropriate 
measures  to  avoid  unauthorised  disclosure 
of,  or  access  to,  security  sensitive  material; 

.7     Their  knowledge  of  the  requirements 
chapter  XI-2  and  part  A  of  this  Code  and 
relevant  national  and  international 
legislation  and  security  requirements;  and 


.8     Their  knowledge  of  current  security 
threats  and  patterns; 

.9    Their  knowledge  on  recognition  and 
detection  of  weapons,  dangerous  substances 
and  devices; 

.10    Their  knowledge  on  recognition,  on  a 
non-discriminatory  basis,  of  characteristics 
and  behavioural  patterns  of  persons  who  are 
likely  to  threaten  security; 

.11     Their  knowledge  on  techniques  used 
to  circumvent  security  measures;  and 

.12    Their  knowledge  of  security  and 
surveillance  equipment  and  systems  and 
their  operational  limitations. 

When  delegating  specific  duties  to  an  RSO. 
Contracting  Governments,  including 
Administrations,  should  ensure  that  the  RSO 
has  the  competencies  needed  to  undertake 
the  task. 

4.6  A  Recognized  Organization,  as 
defined  in  regulation  1/6  and  fulfilling  the 
requirements  of  regulation  XI-l7l,  may  be 
appointed  as  a  RSO  provided  it  has  the 
appropriate  security  related  expertise  listed 
in  paragraph  4.5. 

4.7  A  Port  or  Harbour  Authority  or  Port 
Facility  operator  may  be  appK)inted  as  an 
RSO  provided  it  has  the  appropriate  security 
related  expertise  listed  in  paragraph  4.5. 

Setting  the  Security  Level 

4.8  In  setting  the  security  level 
Contracting  Governments  should  take 
account  of  general  and  specific  threat 
information.  Contracting  Governments 
should  set  the  security  level  applying  to 
ships  or  port  facilities  at  one  of  three  levels: 

— Security  level  1:  normal,  the  level  at  which 
the  ship  or  port  facility  normally  operates; 

— Security  level  2:  heightened,  the  level 
applying  for  as  long  as  there  is  a 
heightened  risk  of  a  security  incident:  and 

— Security  level  3:  exceptional,  the  level 
applying  for  the  period  of  time  when  there 
is  the  probable  or  imminent  risk  of  a 
security  incident. 

4.9  Setting  security  level  3  should  be  an 
exceptional  measure  applying  only  when 
there  is  credible  information  that  a  security 
incident  is  probable  or  imminent. 

Security  level  3  should  only  be  set  for  the 
duration  of  the  identified  security  threat  or 
actual  security  incident. 

While  the  security  levels  may  change  from 
security  level  1.  through  security  level  2  to 
security  level  3,  it  is  also  possible  that  the 
security  levels  will  change  directly  from 
security  level  1  to  security  level  3. 

4.10  At  all  times  the  Master  of  a  ship  has 
the  ultimate  responsibility  for  the  safety  of 
the  ship.  Even  at  security  level  3  a  Master 
may  seek  clarification  or  amendment  of 
instructions  issued  by  those  resp>onding  to  a 
security  incident,  or  threat  thereof,  if  there 
are  reasons  to  believe  that  compliance  with 
any  instruction  may  imperil  the  safety  of  the 
ship. 

4.11  The  Company  Security  Officer  (CSO) 
or  the  Ship  Security  Officer  (SSO)  should 
liase  at  the  earliest  opportunity  with  the  Port 
Facility  Security  Officer  (PFSO)  of  the  port 
facility  the  ship  is  intended  to  visit  to 
establish  the  security  level  applying  for  that 
ship  at  the  port  facility.  Having  established 
contact  with  a  ship,  the  PFSO  should  advise 
the  ship  of  any  subsequent  change  in  the  {xtrt 
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facility's  security  level  and  should  provide 
the  ship  with  any  relevant  security 
information. 

4.12  While  there  may  be  circumstances 
when  an  individual  ship  may  be  operating  at 
a  higher  security  level  than  the  port  facility 
it  is  visiting,  there  will  be  no  circumstances 
when  a  ship  can  have  a  lower  security  level 
than  the  port  facility  it  is  visiting.  If  a  ship 
has  a  higher  security  level  than  the  port 
facility  it  intends  to  use,  the  CSO  or  SSO 
should  advise  the  PFSO  without  delay.  The 
PFSO  should  undertake  an  assessment  of  the 
particular  situation  in  consultation  with  the 
CSO  or  SSO  and  agree  on  appropriate 
security  measures  with  the  ship,  which  may 
include  completion  and  signing  of  a 
Declaration  of  Security. 

4.13  Contracting  Governments  should 
consider  how  information  on  changes  in 
security  levels  should  be  promulgated 
rapidly.  Administrations  may  wish  to  use 
NAVTEX  messages  or  Notices  to  Mariners  as 
the  method  for  notifying  such  changes  in 
security  levels  to  ship  and  CSO  and  SSO.  Or. 
they  may  wish  to  consider  other  methods  of 
communication  that  provide  equivalent  or 
better  speed  and  coverage.  Contracting 
Governments  should  establish  means  of 
notifying  PFSOs  of  changes  in  security  levels. 

Contracting  Governments  should  compile 
and  maintain  the  contact  details  for  a  list  of 
those  who  need  to  be  informed  of  changes  in 
security  levels.  Whereas  the  security  level 
need  not  be  regarded  as  being  particularly 
sensitive,  the  underlying  threat  information 
may  be  highly  sensitive.  Contracting 
Governments  should  give  careful 
consideration  to  the  type  and  detail  of  the 
information  conveyed  and  the  method  by 
which  it  is  conveyed,  to  SSOs.  CSOs  and 
PFSOs. 

Contact  Points  and  Information  on  Port 
Facility  Security  Plans 

4.14  Where  a  port  facility  has  a  PFSP  that 
fact  has  to  be  communicated  to  the 
Organization  and  that  information  must  also 
be  made  available  to  Company  and  Ship 
Security  Officers.  No  further  details  of  the 
PFSP  have  to  be  published  other  than  that  it 
is  in  place.  Contracting  Governments  should 
consider  establishing  either  central  or 
regional  points  of  contact,  or  other  means  of 
providing  up  to  dale  information  on  the 
locations  where  PFSPs  are  in  place,  together 
with  contact  details  for  the  relevant  PFSO. 
The  existence  of  such  contact  points  should 
be  publicised.  They  could  also  provide 
information  on  the  recognized  security 
organizations  appointed  to  act  on  behalf  of 
the  Contracting  Government,  together  with 
details  of  the  specific  responsibility  and 
conditions  of  authority  delegated  to  such 
recognised  set:urity  organizations. 

4.15  In  the  case  of  a  port  that  does  not 
have  a  PFSP  (and  therefore  does  not  have  a 
PFSO)  the  central  or  regional  point  of  contact 
should  be  able  to  identify  a  suitably  qualified 
person  ashore  who  can  arrange  for 
appropriate  security  measures  to  be  in  place, 
if  needed,  for  the  duration  of  the  ship's  visit. 

4.16  Contracting  Governments  should 
also  provide  the  contact  details  of 
Government  officers  to  whom  an  SSO,  a  CSO 
and  a  PFSO  can  report  security  concerns. 


These  Government  officers  should  assess 
such  reports  before  taking  appropriate  action. 
Such  reported  concerns  may  have  a  bearing 
on  the  security  measures  falling  under  the 
jurisdiction  of  another  Contracting 
Government.  In  that  case,  the  Contracting 
Governments  should  consider  contacting 
their  counterpart  in  the  other  Contracting 
Government  to  discuss  whether  remedial 
action  is  appropriate.  For  this  purpose,  the 
contact  details  of  the  Government  officers 
should  be  communicated  to  the  International 
Maritime  Organization. 

4.17  Contracting  Governments  should 
also  make  the  information  indicated  in 
paragraphs  4.14  to  4.16,  available  to  other 
Contracting  Governments  on  request. 
Identification  Documents 

4.18  Contracting  Governments  are 
encouraged  to  issue  appropriate 
identification  documents  to  Government 
officials  entitled  to  board  ships  or  enter  port 
facilities  when  performing  their  official 
duties  and  to  establish  procedures  whereby 
the  authenticity  of  such  documents  might  be 
verified. 

Fixed  and  Floating  Platforms  and  Mobile 
Drilling  Units  on  Location 

4.19  Contracting  Governments  should 
consider  establishing  appropriate  security 
measures  for  fixed  and  floating  platforms  and 
mobile  offshore  drilling  units  on  location  to 
allow  interaction  with  ships  which  are 
required  to  comply  with  the  provisions  of 
chapter  XI-2  and  part  A  of  this  Code '. 
Ships  Which  Are  Not  Required  To  Comply 
Witl^Part  A  of  This  Code 

4.20  Contracting  Governments  should 
consider  establishing  appropriate  .security 
measures  to  enhance  the  security  of  ships  to 
which  this  chapter  XI-2  and  part  A  of  this 
Code  does  not  apply  and  to  ensure  that  any 
security  provisions  applying  to  such  ships 
allow  interaction  with  ships  to  which  part  A 
of  this  Code  applies. 

Threats  to  Ships  and  Other  Incidents  at  Sea 

4.21  Contracting  Governments  should 
provide  general  guidance  on  the  measures 
considered  appropriate  to  reduce  the  security 
risk  to  ships  flying  their  flag  when  at  sea. 
They  should  provide  specific  advice  on  the 
action  to  be  taken  in  accordance  with 
security  levels  1  to  3.  if: 

.1     There  is  a  change  in  the  security  level 
applying  to  the  ship  while  it  is  at  sea.  e.g. 
because  of  the  geographical  area  in  which  it 
is  operating  or  relating  to  the  ship  itself;  and 

.2    There  is  a  security  incident  or  threat 
thereof  involving  the  ship  while  at  sea. 

Contracting  Governments  should  establish 
the  best  methods  and  procedures  for  these 
purposes.  In  the  case  of  an  imminent  attack 
the  ship  should  seek  to  establish  direct 
communication  with  those  responsible  in  the 
flag  State  for  responding  to  security 
incidents. 


'  Refer  to  Establishment  of  Appropriate  Measures 
to  Enhance  the  Security  of  Ships.  Port  Facilities, 
Mobile  Offshore  Drilling  Units  on  location  and 
Fixed  and  Floating  Platforms  Not  Covered  by 
chapter  XI-2  of  1974  SOLAS  Convention,  adopted 
by  the  Conference  on  Maritime  Security  by 
resolution  7. 


4.22  Contracting  Governnienti.  should 
also  establish  a  point  of  contact  for  advice  on 
security  for  any  ship: 

.1     Entitled  to  fly  their  flag:  or 

.2    Operating  in  their  territorial  sea  or 

having  communicated  an  intention  to  enter 

their  territorial  sea. 

4.23  Contracting  Governments  should 
offer  advice  to  ships  operating  in  their 
territorial  sea  or  having  communicated  an 
intention  to  enter  their  territorial  sea,  which 
could  include  advice: 

.1     To  alter  or  delay  their  intended 
passage: 

.2    To  navigate  on  a  particular  course  or 
proceed  to  a  specific  location; 

.3    On  the  availability  of  any  personnel  or 
equipment  that  could  be  placed  on  the  ship; 

,4     To  co-ordinate  the  passage,  arrival  into 
port  or  departure  from  port,  to  allow  escort 
by  patrol  craft  or  aircraft  (fixed-wing  or 
helicopter). 

Contracting  Governments  should  remind 
ships  operating  in  their  territorial  sea.  or 
having  communicated  an  intention  to  enter 
their  territorial  sea,  of  any  temporary 
restricted  areas  that  they  have  published. 

4.24  Contracting  Governments  should 
recommend  that  ships  operating  in  their 
territorial  sea.  or  having  communicated  an 
intention  to  enter  their  territorial  sea, 
implement  expeditiously,  for  the  ship's 
protection  and  for  the  protection  of  other 
ships  in  the  vicinity,  any  security  measure 
the  Contracting  Government  may  have 
advised. 

4.25  The  plans  prepared  by  the 
Contracting  Governments  for  the  purposes 
given  in  paragraph  4.22  should  include 
information  on  an  appropriate  point  of 
contact,  available  on  a  24-hour  basis,  within 
the  Contracting  Government  including  the 
Administration.  These  plans  should  also 
include  information  on  the  circumstances  in 
which  the  Administration  considers 
assistance  should  be  sought  from  nearby 
coastal  States,  and  a  procedure  for  liaison 
between  port  facility  security  officers  and 
ship  se<,urity  officers. 

Alternative  Security  Agreements 

4.26  Contracting  Governments,  in 
considering  how  to  implement  chapter  XI-2 
and  part  A  of  this  Code,  may  conclude  one 
or  more  agreements  with  one  or  more 
Contracting  Governments.  The  scope  of  an 
agreement  is  limited  to  short  international 
voyages  on  fixed  routes  between  port 
facilities  in  the  territory  of  the  parties  to  the 
agreement. 

When  concluding  an  agreement,  and 
thereafter,  the  Contracting  Governments 
should  consult  other  Contracting 
Governments  and  Administrations  with  an 
interest  in  the  effects  of  the  agreement.  Ships 
flying  the  flag  of  a  State  that  is  not  party  to 
the  agreement  should  only  be  allowed  to 
operate  on  the  fixed  routes  covered  by  the 
agreement  if  their  Administration  agrees  that 
the  ship  should  comply  with  the  provisions 
of  the  agreement  and  requires  the  ship  to  do 
so. 

In  no  case  can  such  an  agreement 
compromise  the  level  of  security  of  other 
ships  and  port  facilities  not  covered  by  it, 
and  specifically,  all  ships  covered  by  such  an 
agreement  may  not  conduct  ship-to-ship 
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activities  with  ships  not  so  covered.  Any 
operational  interface  undertaken  by  ships 
covered  by  the  agreement  should  be  covered 
by  it. 

The  operation  of  each  agreement  must  be 
continually  monitored  and  amended  when 
the  need  arises  and  in  any  event  should  be 
reviewed  every  5  years. 

Equivalent  Arrangements  for  Port  Facilities 

4.27  For  certain  specific  port  facilities 
with  limited  or  special  operations  but  with 
more  than  occasional  traffic,  it  may  be 
appropriate  to  ensure  compliance  by  security 
measures  equivalent  to  those  prescribed  in 
chapter  Xl-2  and  in  part  A  of  this  Code.  This 
can,  in  particular,  be  the  case  for  terminals 
such  as  those  attached  to  factories,  or 
quaysides  with  no  frequent  operations." 

Manning  Level 

4.28  In  establishing  the  minimum  safe 
manning  of  a  ship  the  Administration  should 
take  into  account  ^  that  the  minimum  safe 
manning  provisions  established  by  regulation 
V/14  '  only  address  the  safe  navigation  of  the 
ship.  The  Administration  should  also  take 
into  account  any  additional  workload  which 
may  result  from  the  implementation  of  the 
ship's  security  plan  and  ensure  that  the  ship 
is  sufficiently  and  effectively  manned.  In 
doing  so  the  Administration  should  verify 
that  ships  are  able  to  implement  the  hours  of 
rest  and  other  measures  to  address  fatigue 
which  have  been  promulgated  by  national 
law,  in  the  context  of  all  shipboard  duties 
assigned  to  the  various  shipboard  personnel. 

Control  and  Compliance  Measures* 
General 

4.29  Regulation  XI-2/9  describes  the 
control  and  compliance  measures  applicable 
to  ships  under  chapter  XI-2.  It  is  divided  into 
three  distinct  sections;  control  of  ships 
already  in  a  port,  control  of  ships  intending 
to  enter  a  port  of  another  Contracting 
Government,  and  additional  provisions 
applicable  to  both  situations. 

4.30  Regulation  XI-2/9. 1,  control  of  ships 
in  port,  implements  a  system  for  the  control 
of  ships  while  in  the  port  of  a  foreign  country 
where  duly  authorised  officers  of  the 
Contracting  Government  (duly  authorized 
officers)  have  the  right  to  go  on  board  the 
ship  to  verify  that  the  required  certificates  are 
in  proper  order.  Then  if  there  are  clear 
grounds  to  believe  the  ship  does  not  comply, 
control  measures  such  as  additional 
inspections  or  detention  may  be  taken.  This 
reflects  current  control  systems.* 


^  Refer  to  Further  Work  by  the  International 
Maritime  Organisation  pertaining  to  Enhancement 
of  Maritime  Security,  adopted  by  the  Conference  on 
Maritime  .Security  by  resolution  3.  inviting, 
amongst  others,  the  Organisation  to  review 
Assembly  Resolution  A. 890(21)  on  Principles  of 
Safe  Manning.  This  review  may  also  lead  to 
amendments  of  regulation  V/14. 

^  As  was  in  force  on  the  date  of  adoption  of  this 
Code. 

'  Refer  to  Further  Work  by  the  International 
Maritime  Organisation  pertaining  to  Enhancement 
of  Maritime  Security,  adopted  by  the  Conference  on 
Maritime  Security  by  resolution  3,  inviting, 
amongst  others,  the  Organisation  to  review 
Assembly  Resolutions  A. 787(19)  and  A.822(21). 

■*  See  regulation  1/19  and  regulation  IX/6.2  of 
SOLAS  74  as  amended,  article  21  of  LOAOLINE  66 


Regulation  XI-2/9. 1  builds  on  such 
systems  and  allows  for  additional  measures 
(including  expulsion  of  a  ship  from  a  port  to 
be  taken  as  a  control  measure)  when  duly 
authorized  officers  have  clear  grounds  for 
believing  that  a  ship  is  in  non-compliance 
with  the  requirements  of  chapter  XI-2  or  part 
A  of  this  Code.  Regulation  Xl-2/9.3  describes 
the  safeguards  that  promote  fair  and 
proportionate  implementation  of  these 
additional  measures. 

4.31  Regulation  XI-2/9. 2  applies  control 
measures  to  ensure  compliance  to  ships 
intending  to  enter  a  port  of  another 
Contracting  Government  and  introduces  an 
entirely  different  concept  of  control  within 
chapter  XI-2,  applying  to  security  only. 
Under  this  regulation  measures  mav  be 
implemented  prior  to  the  ship  entering  port, 
to  better  ensure  security.  Just  as  in  regulation 
XI-2/9. 1,  this  additional  control  system  is 
based  on  the  concept  of  clear  grounds  for 
believing  the  ship  does  not  comply  with 
chapter  XI-2  or  part  A  of  this  Code,  and 
includes  significant  safeguards  in  regulations 
XI-2/9.2.2  and  XI-2/9.2.5  as  well  as  in 
regulation  XI-2/9.3. 

4.32  Clear  grounds  that  the  ship  is  not  in 
compliance  means  evidence  or  reliable 
information  that  the  ship  does  not 
correspond  with  the  requirements  of  chapter 
XI-2  or  part  A  of  this  Code,  taking  into 
account  the  guidance  given  in  this  part  of  the 
Code.  Such  evidence  or  reliable  information 
may  arise  from  the  duly  authorized  officer's 
professional  judgement  or  observations 
gained  while  verifying  the  ship's 
International  Ship  Security  Certificate  or 
Interim  International  Ship  Security 
Certificate  issued  in  accordance  with  part  A 
of  this  Code  (certificate)  or  from  other 
sources.  Even  if  a  valid  certificate  is  on  board 
the  ship,  the  duly  authorized  officers  may 
still  have  clear  grounds  for  believing  that  the 
ship  is  not  in  compliance  based  on  their 
professional  judgment. 

4.33  Examples  of  possible  clear  grounds 
under  regulations  XI-2/9.1  and  XI-2/9.2  may 
include,  when  relevant: 

.1     Evidence  from  a  review  of  the 
certificate  that  it  is  not  valid  or  it  has 
expired; 

.2    Evidence  or  reliable  information  that 
serious  deficiencies  exist  in  the  security 
equipment,  documentation  or  arrangements 
required  by  chapter  Xl-2  and  part  A  of  this 
Code; 

.3    Receipt  of  a  report  or  complaint  which, 
in  the  professional  judgment  of  the  duly 
authorized  officer,  contains  reliable 
information  clearly  indicating  that  the  ship 
does  not  comply  with  the  requirements  of 
chapter  XI-2  or  part  A  of  this  Code; 

.4     Evidence  or  observation  gained  by  a 
duly  authorized  officer  using  professional 
judgment  that  the  master  or  ships  personnel 
is  not  familiar  with  essential  shipboard 
security  procedures  or  cannot  carry  out  drills 
related  to  the  security  of  the  ship  or  that  such 


as  modified  by  the  1988  LOADUNE  Protocol, 
articles  5  and  6.  regulation  8A  of  Annex  I. 
regulation  15  of  Annex  II  of  MARPOL  73/78  as 
amended,  article  X  of  .STCW  78  as  amended  and 
IMO  Assembly  Resolutions  A. 787(19)  and 
A.882(21). 


procedures  or  drills  have  not  been  carried 
out; 

.5    Evidence  or  observation  gained  bv  a 
duly  authorized  officer  using  professional 
judgment  that  key  members  ship's  personnel 
are  not  able  to  establish  proper 
communication  with  any  other  key  members 
of  ship's  personnel  with  security 
responsibilities  on  board  the  ship; 

.6    Evidence  or  reliable  information  that 
the  ship  has  embarked  persons,  or  loaded 
stores  or  goods  at  a  port  facility  or  from 
another  ship  where  either  the  port  facility  or 
the  other  ship  is  in  violation  of  chapter  XI- 
2  or  part  A  of  this  Code,  and  the  ship  in 
question  has  not  completed  a  Declaration  of 
Security,  nor  taken  appropriate,  special  or 
additional  security  measures  or  has  not 
maintained  appropriate  ship  security 
procedures; 

.7    Evidence  or  reliable  information  that 
the  ship  has  embarked  persons,  or  loaded 
stores  or  goods  at  a  port  facility  or  from 
another  source  (e.g..  another  ship  or 
helicopter  transfer)  where  either  the  port 
facility  or  the  other  source  is  not  required  to 
comply  with  chapter  Xl-2  or  part  A  of  this 
Code,  and  the  ship  has  not  taken  appropriate, 
special  or  additional  security  measures  or  has 
not  maintained  appropriate  security 
procedures;  and 

.8    If  the  ship  holds  a  subsequent, 
consecutively  issued  Interim  International 
Ship  Security  Certificate  as  described  in 
section  A/19.4,  and  if,  in  the  professional 
judgment  of  an  officer  duly  authorized,  one 
of  the  purposes  of  the  ship  or  a  Company  in 
requesting  such  certificate  is  to  avoid  full 
compliance  with  chapter  XI-2  and  part  A  of 
this  Code  beyond  the  period  of  the  initial 
interim  certificate  as  described  in  section  A/ 
19.4.4. 

4.34  The  international  law  implications 
of  regulation  XI-2/9  are  particularly  relevant, 
and  the  regulation  should  be  implemented 
with  regulation  XI-2/2.4  in  mind,  as  the 
potential  exists  for  situations  where  either 
measures  will  be  taken  which  fall  outside  the 
scope  of  chapter  XI-2,  or  where  rights  of 
affected  ships,  outside  chapter  XI-2,  should 
be  considered.  Thus,  regulation  XI-2/9  does 
not  prejudice  the  Contracting  Government 
from  taking  measures  having  a  basis  in.  and 
consistent  with,  international  law,  to  ensure 
the  safety  or  security  of  people,  ships,  port 
facilities  and  other  property  in  cases  where 
the  ship,  although  in  compliance  with 
chapter  XI-2  and  part  A  of  this  Code,  is  still 
considered  to  present  a  security  risk. 

4.35  When  a  Contracting  Government 
imposes  control  measures  on  a  ship,  the 
Administration  should,  without  delay,  be 
contacted  with  sufficient  information  to 
enable  the  Administration  to  fully  liaise  with 
the  Contracting  Government. 

Control  of  Ships  in  Port 

4.36  Where  the  non-compliance  is  either 
a  defective  item  of  equipment  or  faulty 
documentation  leading  to  the  ship's 
detention  and  the  non-compliance  cannot  be 
remedied  in  the  port  of  inspection,  the 
Contracting  Government  may  allow  the  ship 
to  sail  to  another  port  provided  that  any 
conditions  agreed  between  the  port  States 
and  the  Administration  or  master  are  meL 
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4.37  Regulation  Xl-2/9.2.1  lists  the 
information  Contracting  Governments  may 
require  from  a  ship  as  a  condition  of  entry 
into  port.  One  item  of  information  listed  is 
confirmation  of  any  special  or  additional 
measures  taken  by  the  ship  during  its  last  ten 
c;alls  at  a  port  facility.  Examples  could 
include: 

.1     Records  of  the  measures  taken  while 
visiting  a  port  facility  located  in  the  territory 
of  a  State  which  is  not  a  Contracting 
Government  especially  those  measures  that 
would  normally  have  been  provided  by  port 
facilities  located  in  the  territories  of 
Contracting  Governments;  and 

.2     Any  Declarations  of  Security  that  were 
entered  into  with  port  facilities  or  other 
ships. 

4.38  Another  item  of  information  listed, 
that  may  be  required  as  a  condition  of  entry 
into  port,  is  confirmation  that  appropriate 
ship  security  procedures  were  maintained 
during  ship-to-ship  activity  conducted 
within  the  period  of  the  last  10  calls  at  a  port 
facility.  It  would  not  normally  be  required  to 
include  records  of  transfers  of  pilots, 
customs,  immigration,  security  officials  nor 
bunkering,  lightering,  loading  of  supplies  and 
unloading  of  wa.ste  by  ship  within  port 
facilities  as  these  would  normally  fall  within 
the  auspices  of  the  Port  Facility  Security 
Plan.  Examples  of  information  that  might  be 
given  include; 

.1     Records  of  the  measures  taken  while 
engaged  in  a  ship  to  ship  activity  with  a  ship 
flying  the  flag  of  a  Stale  which  is  not  a 
(Contracting  Government  especially  those 
measures  that  would  normally  have  been 
provided  by  ships  flying  the  flag  of 
Contracting  Governments; 

.2     Ret.ords  of  the  measures  taken  while 
engaged  in  a  ship  to  ship  activity  with  a  ship 
that  is  flying  the  flag  of  a  Contracting 
Government  but  is  not  required  to  comply 
with  the  provisions  of  i:hapter  XI-2  and  part 
A  of  this  Code  such  as  a  copy  of  any  se«:urity 
certificate  issued  to  that  ship  under  other 
provisions;  and 

.3     In  the  event  that  persons  or  goods 
rescued  at  sea  are  on  board,  all  known 
information  about  such  persons  or  goods, 
including  their  identities  when  known  and 
the  results  of  any  checks  run  on  behalf  of  the 
ship  to  establish  the  swurity  status  of  those 
resc:ued.  It  is  not  the  intention  of  chapter  XI- 
2  or  part  A  of  this  Code  to  delay  or  prevent 
the  delivery  of  those  in  distress  at  sea  to  a 
place  of  safety.  It  is  the  sole  intention  of 
chapter  Xl-2  and  part  A  of  this  Code  to 
provide  Slates  with  enough  appropriate 
information  to  maintain  Iheir  s»M:urity 
integrity. 

4.39    Examples  of  other  practical  se<;urity 
related  information  that  may  be  required  as 
a  condition  of  entry  into  port  in  order  to 
assist  with  ensuring  the  safety  and  se<  urity 
of  persons,  port  facilities,  ships  and  other 
properly  include; 

.1     Information  contained  in  the 
Continuous  Synopsis  Ret;ord; 

.2     Lo<:ation  of  the  ship  at  the  time  the 
report  is  made; 

.3     Expe<;ted  time  of  arrival  of  the  ship  in 
port; 


4    Crew  list; 

.5    General  description  of  cargo  aboard  the 
ship: 

.6    Passenger  list:  and 

.7     Information  required  to  be  carried 
under  regulation  XI-2/10. 

4.40  Regulation  XI-2/9.2.5  allows  the 
master  of  a  ship,  upon  being  informed  that 
the  coastal  or  port  State  will  implement 
control  measures  under  regulation  XI-2/9.2. 
to  withdraw  the  intention  for  the  ship  to 
enter  port.  If  the  master  withdraws  that 
intention,  regulation  Xl-2/9  no  longer 
applies,  and  any  other  steps  that  are  taken 
must  be  based  on.  and  consistent  with, 
international  law. 

Additional  Provisions 

4.41  In  all  cases  where  a  ship  is  denied 
entry  or  expelled  from  a  port,  all  known  facts 
should  be  communicated  to  the  authorities  of 
relevant  States.  This  communication  should 
consist  of  the  following  when  known; 

.1     Nameof  ship,  its  flag,  the  ship's 
identification  number,  call  sign,  ship  type 
and  cargo; 

.2     Reason  for  denying  entry  or  expulsion 
from  port  or  port  areas; 

.3    If  relevant,  the  nature  of  any  security 
non-compliance; 

.4     If  relevant,  details  of  any  attempts 
made  to  rectify  any  non-compliance, 
including  any  conditions  imposed  on  the 
ship  for  the  voyage: 

.5     Past  port(s)  of  call  and  next  declared 
port  of  call; 

.6    Time  of  departure  and  likely  estimated 
lime  of  arrival  at  those  ports; 

.7     Any  instructions  given  to  ship.  e.g.. 
reporting  on  route; 

.8    Available  information  on  the  security 
level  at  which  the  ship  is  currently  operating; 

.9     Information  regarding  any 
communications  the  port  Stale  has  had  with 
the  Administration; 

.10    Contact  point  within  the  port  State 
making  the  report  for  the  purpose  of 
obtaining  further  information; 

.11     Crew  list:  and 

.12     Any  other  relevant  information. 

4.42  Relevant  Slates  to  contact  should 
include  those  along  the  ship's  intended 
passage  to  its  next  port,  particularly  if  the 
ship  intends  to  enter  the  territorial  sea  of  that 
coastal  Stale.  Other  relevant  Stales  could 
include  previous  ports  of  call,  so  that  further 
information  might  be  obtained  and  security 
issues  rtslating  to  the  previous  ports  resolved. 

4.43  In  exercising  control  and  compliance 
measures,  the  duly  authorized  officers  should 
ensure  that  any  measures  or  steps  imposed 
are  proportionate.  Such  measures  or  steps 
should  be  reasonable  and  of  the  minimum 
severity  and  duration  ne<:essary  to  rei:lify  or 
mitigate  the  non-t:ompliance. 

4.44  The  word  "delay  "  in  regulation  XI- 
2/9.3.3.1  also  refers  to  situations  where, 
pursuant  to  actions  taken  under  this 
regulation,  the  ship  is  unduly  denied  entry 
into  port  or  the  ship  is  unduly  expelled  from 
port. 

Non-Party  Ships  and  Ships  Below 
Convention  Size 

4.45  With  respect  to  ships  flying  the  fiag 
of  a  State  which  is  not  a  Contracting 
Government  to  the  Convention  and  not  a 


Party  to  the  1988  SOLAS  Protocol «.  . 
Contracting  Governments  should  not  give 
more  favourable  treatment  to  such  ships. 
Accordingly,  the  requirements  of  regulation 
Xl-2/9  and  the  guidance  provided  in  this 
Part  of  the  Code  should  be  applied  to  those 
ships. 

4.46    Ships  below  Convention  size  are 
subject  to  measures  by  which  States  maintain 
security.  Such  measures  should  be  taken 
with  due  regard  to  the  requirements  in 
chapter  XI-2  and  the  guidance  provided  in 
this  Part  of  the  Code. 
5     Declaration  of  Security 


General 

5.1  A  Declaration  of  Security  (DoS) 
should  be  completed  when  the  Contracting 
Government  of  the  port  facility  deems  it  to 
be  necessary  or  when  a  ship  deems  it 
necessary. 

5.1.1  The  need  for  a  DoS  may  be 
indicated  by  the  results  of  the  Port  Facility 
Security  Assessment  (PFSA)  and  the  reasons 
and  circumstances  in  which  a  DoS  is 
required  should  be  set  out  in  the  Port  Facility 
Security  Plan  (PFSP). 

5.1.2  The  need  for  a  DoS  may  be 
indicated  by  an  Administration  for  ships 
entitled  to  fly  its  fiag  or  as  a  result  of  a  ship 
security  assessment  and  should  be  set  out  in 
Jhe  ship  security  plan. 

5.2  It  is  likely  that  a  DoS  will  be 
requested  at  higher  security  levels,  when  a 
ship  has  a  higher  security  level  than  the  port 
facility,  or  another  ship  with  which  it 
interfaces,  and  for  ship/port  interface  or  ship 
to  ship  activities  that  pose  a  higher  risk  to 
persons,  property  or  the  environment  for 
reasons  spe<;ific  to  that  ship,  including  its 
cargo  or  pas.sengers  or  the  cirt;umstances  at 
the  port  facility  or  a  combination  of  these 
factors. 

5.2.1     In  the  case  that  a  ship  or  an 
Administration,  on  behalf  of  ships  entitled  to 
fly  its  flag,  requests  completion  of  a  DoS,  the 
Port  Facility  Security  Officer  (PESO)  or  Ship 
Security  Officer  (SSO)  should  acknowledge 
the  request  and  discuss  appropriate  security 
measures. 

5.3  A  PESO  may  also  initiate  a  DoS  prior 
to  ship/port  interfaces  that  are  identified  in 
the  approved  PFSA  as  being  of  particular 
concern.  Examples  may  include  the 
embarking  or  disembarking  passengers,  and 
the  transfer,  loading  or  unloading  of 
dangerous  goods  or  hazardous  substances. 

The  PFSA  may  also  identify  facilities  at  or 
near  highly  populated  areas  or  economically 
significant  operations  that  warrant  a  DoS. 

5.4  The  main  purpose  of  a  DoS  is  to 
ensure  agreement  is  reached  between  the 
ship  and  the  port  facility  or  with  other  ships 
with  whit;h  it  interfaces  as  to  the  respective 
se<;urity  measures  each  will  undertake  in 
accordance  with  the  provisions  of  their 
respective  approved  se<:urity  plans. 

5.4.1     The  agreed  DoS  should  be  signed 
and  dated  by  both  the  port  facility  and  the 
ship(s).  as  applicable,  to  indicate  compliance 
with  chapter  XI-2  and  part  A  of  this  Code 
and  should  include  its  duration,  the  relevant 
security  level,  or  levels  and  the  contact 
points. 


"Protocol  of  1988  rttlatinK  I"  Itie  Inlemalional 
Convention  for  the  Safety  of  Lifp  at  S«a.  1974. 
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5.4.2     A  change  in  the  security  level  may 
require  that  a  new.  or  revised  DoS  be 
completed. 

5.5  The  DoS  should  be  completed  in 
English.  French  or  Spanish  or  in  a  language 
common  to  both  the  port  facility  and  the  ship 
or  the  ships,  as  applicable. 

5.6  A  model  DoS  is  included  in 
Appendix  1  to  this  part  of  the  Code. 

6  Obligations  of  the  Company- 

6.1  Regulation  Xl-2/5  requires  the 
company  to  provide  the  master  of  the  ship 
with  information  to  meet  the  requirements  of 
the  Company  under  the  provisions  of  this 
regulation.  This  information  should  include 
items  such  as: 

.1     Parties  responsible  for  appointing 
shipboard  personnel,  such  as  ship 
management  companies,  manning  agents, 
contractors,  concessionaries,  for  example, 
retail  sales  outlets,  casinos  etc; 

.2     Parties  responsible  for  deciding  the 
employment  of  the  ship  including,  time  or 
bareboat  charterer(s)  or  any  other  entity 
acting  in  such  capacity;  and 

.3     In  cases  when  the  ship  is  employed 
under  the  terms  of  a  charter  party,  the  contact 
details  of  tho.se  parties  including  time  or 
voyage  charterers 

6.2  In  accordance  with  regulation  XI-2/5 
the  Company  is  obliged  to  update  and  keep 
this  information  current  as  and  when 
changes  occur. 

6.3  This  information  should  be  in 
English,  French  or  Spanish  language. 

6.4  With  respect  to  ships  constructed 
before  July  1,  2004,  this  information  should 
reflect  the  actual  condition  on  that  date. 

6.5  With  respect  to  ships  constructed  on 
or  after  July  1 ,  2004,  and  for  ships 
constructed  before  July  1,  2004,  which  were 
out  of  service  on  July  1,  2004,  the 
information  should  be  provided  as  from  the 
date  of  entry  of  the  ship  into  service  and 
should  reflect  the  actual  condition  on  thai 
date. 

6.6  After  July  1,  2004,  when  a  ship  is 
withdrawn  from  service  the  information 
should  be  provided  as  from  the  date  of  re- 
entry of  the  ship  into  service  and  should 
reflect  the  actual  condition  on  that  date. 

6.7  Previously  provided  information  that 
does  not  relate  to  the  actual  condition  on  that 
date  need  not  be  retained  on  board. 

6.8  When  the  responsibility  for  the 
operation  of  the  ship  is  assumed  by  another 
Company,  the  information  relating  to  the 
Company,  which  operated  the  ship,  are  not 
required  to  be  left  on  board. 

In  addition  other  relevant  guidance  is 
provided  under  sections  8,  9  and  13. 

7  Ship  Security 

Relevant  guidance  is  provided  under 
sections  8.  9  and  13. 

8  Ship  Security  As.sessment 
Security  Assessment 

8.1     The  Company  Security  Officer  (CSO) 
is  responsible  for  ensuring  that  a  Ship 
Security  Assessment  (SSA)  is  carried  out  for 
each  of  the  ships  in  the  Company's  fleet 
which  is  required  to  comply  with  the 
provisions  of  chapter  XI-2  and  part  A  of  this 
Code  for  which  the  CSO  is  responsible. 
While  the  CSO  need  not  necessarily 


personally  undertake  all  the  duties  associated 
with  the  post,  the  ultimate  responsibility  for 
ensuring  that  they  are  properly  performed 
remains  with  the  individual  CSO. 

8.2  Prior  to  commencing  the  SSA,  the 
CSO  should  ensure  that  advantage  is  taken  of 
information  available  on  the  assessment  of 
threat  for  the  ports  at  which  the  ship  will  call 
or  at  which  passengers  embark  or  disembark 
and  about  the  port  facilities  and  their 
protective  measures.  The  CSO  should  study 
previous  reports  on  similar  security  needs. 

Where  feasible,  the  CSO  should  meet  with 
appropriate  persons  on  the  ship  and  in  the 
port  facilities  to  discuss  the  purpose  and 
methodology  of  the  assessment. 

The  CSO  should  follow  any  specific 
guidance  offered  by  the  Contracting 
Governments. 

8.3  A  SSA  should  address  the  following 
elements  on  board  or  within  the  ship; 

.1     Physical  security; 

.2     Structural  integrity: 

.3    Personnel  protection  systems; 

.4     Procedural  policies; 

.5     Radio  and  telecommunication  systems, 
including  computer  systems  and  networks; 

.6    Other  areas  that  may.  if  damaged  or 
used  for  illicit  observation,  pose  a  risk  to 
people,  property,  or  operations  on  board  the 
ship  or  within  a  port  facility. 

8.4  Those  involved  in  a  SSA  should  be 
able  to  draw  upon  expert  assistance  in 
relation  to: 

.1     Knowledge  of  current  security  threats 
and  patterns; 

.2  Recognition  and  detection  of  weapons, 
dangerous  substances  and  devices; 

.3    Recognition,  on  a  non-discriminatory 
basis,  of  characteristics  and  behavioural 
patterns  of  persons  who  are  likely  to  threaten 
security; 

.4    Techniques  used  to  circumvent 
security  measures: 

.5     Methods  used  to  cause  a  security 
incident; 

.6    Effects  of  explosives  on  ship's 
structures  and  equipment: 

.7     Ship  security; 

.8     Ship/port  interface  business  practices; 

.9    Contingency  planning,  emergency 
preparedness  and  response: 

.10    Physical  security; 

.11     Radio  and  telecommunications 
systems,  including  computer  systems  and 
networks: 

.12     Marine  engineering:  and 

.13    Ship  and  port  operations. 

8.5  The  CSO  should  obtain  and  record 
the  information  required  to  conduct  an 
assessment,  including: 

.1     The  general  layout  of  the  ship: 

.2    The  location  of  areas  which  should 
have  restricted  access,  such  as  navigation 
bridge,  machinery  spaces  of  category  A  and 
other  control  stations  as  defined  in  chapter 
II-2,  etc.: 

.3    The  location  and  function  of  each 
actual  or  potential  access  point  to  the  ship: 

.4  Changes  in  the  tide  which  may  have  an 
impact  on  the  vulnerability  or  security  of  the 
ship: 

.5    The  cargo  spaces  and  stowage 
arrangements; 

.6    The  locations  where  the  ship's  stores 
and  essential  maintenance  equipment  is 
stored; 


.7    The  locations  where  unaccompanied 
baggage  is  stored: 

.8    The  emergency  and  stand-by 
equipment  available  to  maintain  essential 
services; 

.9    The  number  of  ship's  personnel,  anv 
existing  security  duties  and  any  existing 
training  requirement  practises  of  the 
Company; 

.10    Existing  security  and  safety 
equipment  for  the  protection  of  passengers 
and  ship's  personnel; 

.11    Escape  and  evacuation  routes  and 
assembly  stations  which  have  to  be 
maintained  to  ensure  the  orderly  and  safe 
emergency  evacuation  of  the  ship: 

.12    Existing  agreements  with  private 
security  companies  providing  ship/waterside 
security  services:  and 

.13     Existing  security  measures  and 
procedures  in  effect,  including  inspection 
and.  control  procedures,  identification 
systems,  surveillance  and  monitoring 
equipment,  personnel  identification 
documents  and  communication,  alarms, 
lighting,  access  control  and  other  appropriate 
systems. 

8.6  The  SSA  should  examine  each 
identified  point  of  access,  including  open 
weather  decks,  and  evaluate  its  potential  for 
use  by  individuals  who  might  seek  to  breach 
security.  This  includes  points  of  access 
available  to  individuals  having  legitimate 
access  as  well  as  those  who  seek  to  obtain 
unauthorized  entry. 

8.7  The  SSA  should  consider  the 
continuing  relevance  of  the  existing  security 
measures  and 'guidance,  procedures  and 
operations,  under  both  routine  and 
emergency  conditions  and  should  determine 
security  guidance  including: 

.1    The  restricted  areas: 

.2    The  response  procedures  to  fire  or 
other  emergency  conditions; 

.3    The  level  of  supervision  of  the  ship's 
personnel,  passengers,  visitors,  vendors, 
repair  technicians,  dock  workers,  etc.: 

.4    The  frequency  and  effectiveness  of 
security  patrols; 

.5    The  access  control  systems,  including 
identification  systems: 

.6    The  security  communications  systems 
and  procedures; 

.7    The  security  doors,  barriers  and 
lighting:  and 

.8    The  security  and  surveillance 
equipment  and  systems,  if  any. 

8.8  The  SSA  should  consider  the  persons, 
activities,  ser\'ices  and  operations  that  it  is 
important  to  prote<:t.  This  includes: 

.1     The  ship's  personnel; 

.2     Passengers,  visitors,  vendors,  repair 
technicians,  port  facility  personnel,  etc; 

.3    The  capacity  to  maintain  safe 
navigation  and  emergency  response; 

.4    The  cargo,  particularly  dangerous 
goods  or  hazardous  substances; 

.5    The  ship's  stores; 

.6    The  ship  security  communication 
equipment  and  systems,  if  any;  and 

.7    The  ship's  security  surveillance 
equipment  and  systems,  if  any. 

8.9  The  SSA  should  consider  all  possible 
threats,  which  may  include  the  following 
types  of  security  incidents: 
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.1     Damage  to.  or  destruction  of.  the  ship 
or  of  a  port  facility,  eg  by  explosive  devices, 
arson,  sabotage  or  vandalism: 

.2     Hijacking  or  seizure  of  the  ship  or  of 
persons  on  board; 

,3     Tampering  with  cargo,  essential  ship 
equipment  or  systems  or  ship's  stores: 

.4     Unauthorized  access  or  use.  including 
presence  of  stowaways: 

.5     Smuggling  weapons  or  equipment, 
including  weapons  of  mass  destruction; 

.6     Use  of  the  ship  to  carry  those  intending 
to  cause  a  security  incident  and/or  their 
equipment; 

.7     Use  of  the  ship  itself  as  a  weapon  or 
as  a  means  to  cause  damage  or  destruction; 

.8     Attacks  from  seaward  whilst  at  berth  or 
at  anchor;  and 

.9     Attacks  whilst  at  sea. 

8. 10  The  SSA  should  take  into  account 
all  possible  vulnerabilities,  which  may 
include: 

.1     Conflicts  between  safety  and  security 

measures; 

.2    Conflicts  between  shipboard  duties 
and  se<;urity  assignments; 

.3     Watch-keeping  duties,  number  of 
ship's  personnel,  particularly  with 
implications  on  crew  fatigue,  alertness  and 
performance: 

.4     Any  identified  security  training 
deficiencies:  and 

.5     Any  security  equipment  and  systems, 
including  communication  systems. 

8. 1 1  The  C:SO  and  SSO  should  always 
have  regard  to  the  effect  that  security 
measures  may  have  on  ship's  personnel  who 
will  remain  on  the  ship  for  long  periods. 
When  developing  security  measures, 
particular  consideration  should  be  given  to 
the  convenience,  comfort  and  personal 
privacy  of  the  ship's  personnel  and  their 
ability  to  maintain  their  effectiveness  over 
long  periods. 

8.12  Upon  completion  of  the  SSA.  a 
report  shall  be  prepared,  consisting  of  a 
summary  of  how  the  as.sessment  was 
conducted,  a  description  of  each 
vulnerability  found  during  the  assessment 
and  a  description  of  counter  measures  that 
could  be  used  to  address  each  vulnerability. 
The  report  shall  be  protected  from 
unauthorized  access  or  disclosure. 

8.13  If  the  SSA  has  not  been  carried  out 
by  the  Company  the  report  of  the  SSA  should 
be  reviewed  and  accepted  by  the  CSO. 

On-scene  Security  Survey 

8.14  The  on-scene  security  survey  is  an 
integral  part  of  any  SSA.  The  on-scene 
security  survey  should  examine  and  evaluate 
existing  shipboard  protective  measures, 
procedures  and  operations  for: 

.1     Ensuring  the  performance  of  all  ship 
.sei;urity  duties: 

.2    Monitoring  restricted  areas  to  ensure 
that  only  authorized  persons  have  access; 

.3     Controlling  access  to  the  ship, 
including  any  identification  systems; 

.4     Monitoring  of  deck  areas  and  areas 
surrounding  the  ship: 

.5    Controlling  the  embarkation  of  persons 
and  their  effects  (accompanied  and 
unaccompanied  baggage  and  ship's  personnel 
personal  effects); 

.6    Supervising  the  handling  of  cargo  and 
the  delivery  of  ship's  stores;  and 


.7     Ensuring  that  ship  security 
communication,  information,  and  equipment 
are  readily  available. 

9    Ship  Security  Plan 

General 

9. 1  The  Company  Security  Officer  (CSO) 
has  the  responsibility  of  ensuring  that  a  Ship 
Security  Plan  (SSP)  is  prepared  and 
submitted  for  approval.  The  content  of  each 
individual  SSP  should  vary  depending  on  the 
particular  ship  it  covers.  The  Ship  Security 
Assessment  (SSA)  will  have  identified  the 
particular  features  of  the  ship  and  the 
potential  threats  and  vulnerabilities.  The 
preparation  of  the  SSP  will  require  these 
features  to  be  addressed  in  detail. 
Administrations  may  prepare  advice  on  the 
preparation  and  content  of  a  SSP. 

9.2  All  SSPs  should: 
.1     Detail  the  organizational  structure  of 

se<;urily  for  the  ship: 

.2     Detail  the  ship's  relationships  with  the 
Company,  port  facilities,  other  ships  and 
r«levanl  authorities  with  security 
responsibility; 

.3     Detail  the  communication  systems  to 
allow  effective  continuous  communication 
within  the  ship  and  between  the  ship  and 
others,  including  port  facilities: 

.4     Detail  the  basic  security  measures  for 
security  level  1.  both  operational  and 
physical,  that  will  always  be  in  place; 

.5     Detail  the  additional  security  measures 
that  will  allow  the  ship  to  progress  without 
delay  to  security  level  2  and,  when 
necessary,  to  security  level  3; 

.6    Provide  for  regular  review,  or  audit,  of 
the  SSP  and  for  its  amendment  in  response 
to  experience  or  changing  circumstances;  and 

.7     Reporting  procedures  to  the 
appropriate  Contracting  Governments  contact 
points. 

9.3  Preparation  of  an  effective  SSP  should 
rest  on  a  thorough  assessment  of  all  issues 
that  relate  to  the  security  of  the  ship, 
including,  in  particular,  a  thorough 
appreciation  of  the  physical  and  operational 
characteristics,  including  the  voyage  pattern, 
of  the  individual  ship. 

9.4  All  SSPs  should  be  approved  by.  or 
on  behalf  of.  the  Administration.  If  an 
Admini-stration  uses  a  Recognised  Security 
Organisation  (RSO)  to  review  or  approve  the 
SSP  the  RSO  should  not  be  associated  with 
any  other  RSO  that  prepared,  or  assisted  in 
the  preparation  of,  the  plan. 

9.5  CSOs  and  Ship  Security  Officers 
(SSOs)  should  develop  procedures  to: 

.  1     Assess  the  continuing  effectiveness  of 
the  SSP;  and 

.2     Prepare  amendments  of  the  plan 
subsequent  to  its  approval. 

9.6  The  security  measures  included  in  the 
SSP  should  be  in  place  when  the  initial 
verification  for  compliance  with  the 
requirements  of  chapter  XI-2  and  Part  A  of 
this  Code  will  be  carried  out.  Otherwise  the 
process  of  issue  to  the  ship  of  the  required 
International  Ship  Security  Certificate  cannot 
be  carried  out. 

If  there  is  any  subsequent  failure  of 
security  equipment  or  systems,  or  suspension 
of  a  security  measure  for  whatever  reason, 
equivalent  temporary  security  measures 
should  be  adopted,  notified  to,  and  agreed 
by,  the  Administration. 


Organization  and  Performance  of  Ship 
Security  Duties 

9.7     In  addition  to  the  guidance  given  in 
section  9.2.  the  SSP  should  establish  the 
following  which  relate  to  all  security  levels: 

.1     The  duties  and  responsibilities  of  all 
shipboard  personnel  with  a  security  role; 

.2    The  procedures  or  safeguards 
necessary  to  allow  such  continuous 
communications  to  be  maintained  at  all 
times: 

.3    The  procedures  needed  to  assess  the 
continuing  effectiveness  of  security 
procedures  and  any  security  and  surveillance 
equipment  and  systems,  including 
procedures  for  identifying  and  responding  to 
equipment  or  .systems  failure  or  malfunction: 

.4    The  procedures  and  practices  to 
protect  security  sensitive  information  held  in 
paper  or  electronic  format: 

.5    The  type  and  maintenance 
requirements,  of  security  and  surveillance 
equipment  and  systems,  if  any; 

.6    The  procedures  to  ensure  the  timely 
submission,  and  assessment,  of  reports 
relating  to  possible  breaches  of  security  or 
security  concerns:  and 

.7     Procedures  to  establish,  maintain  and 
up-date  an  inventory  of  any  dangerous  goods 
or  hazardous  substances  carried  on  board, 
including  their  location. 

9.8  The  remainder  of  this  section 
addresses  specifically  the  security  measures 
that  could  be  taken  at  each  security  level 
covering: 

.1     Access  to  the  Ship  by  ship's  personnel, 
passengers,  visitors,  etc; 

.2     Restricted  Areas  on  the  Ship: 

.3     Handling  of  Cargo; 

.4     Delivery  of  Ship's  Stores: 

.5     Handling  Unaccompanied  Baggage; 
and 

.6    Monitoring  the  Security  of  the  Ship. 

Access  to  the  Ship 

9.9  The  SSP  should  establish  the  security 
measures  covering  all  means  of  access  to  the 
ship  identified  in  the  SSA.  This  should 
include  any: 

.1     Access  ladders; 
.2     Access  gangways; 
.3     Access  ramps; 

.4    Access  doors,  side  scuttles,  windows 
and  ports: 

.5     Mooring  lines  and  anchor  chains;  and 
.6    Cranes  and  hoisting  gear. 

9.10  For  each  of  these  the  SSP  should 
identify  the  appropriate  locations  where 
access  restrictions  or  prohibitions  should  be 
applied  for  each  of  the  security  levels.  For 
each  security  level  the  SSP  should  establish 
the  type  of  restriction  or  prohibition  to  be 
applied  and  the  means  of  enforcing  them. 

9.11  The  SSP  should  establish  for  each 
security  level  the  means  of  identification 
required  to  allow  access  to  the  ship  and  for 
individuals  to  remain  on  the  ship  without 
challenge,  this  may  involve  developing  an 
appropriate  identification  system  allowing 
for  permanent  and  temporary  identifications, 
for  .ships  personnel  and  visitors  respectively. 

Any  ship  identification  system  should, 
when  it  is  practicable  to  do  so.  be  co- 
ordinated with  that  applying  to  the  port 
facility. 

Passengers  should  be  able  to  prove  their 
identity  by  boarding  passes,  tickets,  etc.,  but 
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should  not  be  permitted  access  to  restricted 
areas  unless  supervised. 

The  SSP  should  establish  provisions  to 
ensure  that  the  identification  systems  are 
regularly  updated,  and  that  abuse  of 
procedures  should  be  subject  to  disciplinary 
action. 

9.12  Those  unwilling  or  unable  to 
establish  their  identity  and/or  to  confirm  the 
purpose  of  their  visit  when  requested  to  do 
so  should  be  denied  access  to  the  ship  and 
their  attempt  to  obtain  access  should  be 
reported,  as  appropriate,  to  the  SSOs,  the 
CSOs,  the  Port  Facility  Security  Officer 
(PFSO)  and  to  the  national  or  local 
authorities  with  security  responsibilities. 

9. 1 3  The  SSP  should  establish  the 
frequency  of  application  of  any  access 
controls  particularly  if  they  are  to  be  applied 
on  a  random,  or  occasional,  basis. 

Security  Level  1 

9.14  At  security  level  1,  the  SSP  should 
establish  the  security  measures  to  control 
access  to  the  ship,  where  the  following  may 
be  applied: 

.1     Checking  the  identity  of  all  persons 
seeking  to  board  the  ship  and  confirming 
their  reasons  for  doing  so  by  checking,  for 
example,  joining  instructions,  passenger 
tickets,  boarding  passes,  work  orders  etc; 

.2    In  liaison  with  the  port  facility  the  ship 
should  ensure  that  designated  secure  areas 
are  established  in  which  inspections  and 
searching  of  people,  baggage  (including  carry 
on  items),  personal  effects,  vehicles  and  their 
contents  can  take  place; 

.3     In  liaison  with  the  port  facility  the  ship 
should  ensure  that  vehicles  destined  to  be 
loaded  on  board  car  carriers,  ro-ro  and  other 
passenger  ships  are  subjected  to  search  prior 
to  loading,  in  accordance  with  the  frequency 
required  in  the  SSP; 

.4  Segregating  checked  persons  and  their 
personal  effects  from  unchecked  persons  and 
their  personal  effects; 

.5     Segregating  embarking  from 
disembarking  passengers: 

.6  Identification  of  access  points  that 
should  be  secured  or  attended  to  prevent 
unauthorized  access: 

.7    Securing,  by  locking  or  other  means, 
access  to  unattended  spaces  adjoining  areas 
to  which  passengers  and  visitors  have  access: 
and 

.8    Providing  security  briefings  to  all  ship 
personnel  on  possible  threats,  the  procedures 
for  reporting  suspicious  persons,  objects  or 
activities  and  the  need  for  vigilance. 

9.15  At  security  level  1,  all  those  seeking 
to  board  a  ship  should  be  liable  to  search. 
The  frequency  of  such  searches,  including 
random  searches,  should  be  specified  in  the 
approved  SSP  and  should  be  specifically 
approved  by  the  Administration.  Such 
searches  may  best  be  undertaken  by  the  port 
facility  in  close  co-operation  with  the  ship 
and  in  close  proximity  to  it. 

Unless  there  are  clear  security  grounds  for 
doing  so,  members  of  the  ship's  personnel 
should  not  be  required  to  search  their 
colleagues  or  their  personal  effects. 

Any  such  search  shall  be  undertaken  in  a 
manner  which  fully  takes  into  account  the 
human  rights  of  the  individu^  and  preserves 
their  basic  human  dignity. 


Security  Level  2 

9.16  At  security  level  2.  the  SSP  should 
establish  the  security  measures  to  be  applied 
to  protect  against  a  heightened  risk  of  a 
security  incident  to  ensure  higher  vigilance 
and  tighter  control,  which  may  include: 

.1     Assigning  additional  personnel  to 
patrol  deck  areas  during  silent  hours  to  deter 
unauthorised  access: 

.2     Limiting  the  number  of  access  points  to 
the  ship,  identifying  those  to  be  closed  and 
the  means  of  adequately  securing  them: 

.3    Deterring  waterside  access  to  the  ship, 
including,  for  example,  in  liaison  with  the 
port  facility,  provision  of  boat  patrols; 

.4     Establishing  a  restricted  area  on  the 
shore-side  of  the  strip,  in  close  co-operation 
with  the  port  facility; 

.5     Increasing  the  frequency  and  detail  of 
searches  of  people,  personal  effects,  and 
vehicles  being  embarked  or  loaded  onto  the 
ship; 

.6    Escorting  visitors  on  the  ship; 

.7    Providing  additional  specific  security 
briefings  to  all  ship  personnel  on  any 
identified  threats,  re-emphasising  the 
procedures  for  reporting  suspicious  persons, 
objects,  or  activities  and  the  stressing  the 
need  for  increased  vigilemce;  and 

.8    Carrying  out  a  full  or  partial  search  of 
the  ship. 

Security  Level  3 

9.17  At  security  level  3,  the  ship  should 
comply  with  the  instructions  issued  by  those 
responding  to  the  security  incident  or  threat 
thereof.  The  SSP  should  detail  the  security 
measures  which  could  be  taken  by  the  ship, 
in  close  co-operation  with  those  responding 
and  the  port  facility,  which  may  include: 

.1     Limiting  access  to  a  single,  controlled, 
access  point: 

.2    Granting  access  only  to  those 
responding  to  the  security  incident  or  threat 
thereof: 

.3    Directions  of  persons  on  board; 

.4    Suspension  of  embarkation  or 
disembarkation: 

.5     Suspension  of  cargo  handling 
operations,  deliveries  etc; 

.6    Evacuation  of  the  ship: 

.7    Movement  of  the  ship;  and 

.8    Preparing  for  a  full  or  partial  search  of 
the  ship. 

Restricted  Areas  on  the  Ship 

9.18  The  SSP  should  identify  the 
restricted  areas  to  be  established  on  the  ship, 
specify  their  extent,  times  of  application,  the 
security  measures  to  be  taken  to  control 
access  to  them  and  those  to  be  taken  to 
control  activities  within  them.  The  purpose 
of  restricted  areas  are  to: 

.1     Prevent  unauthorised  access; 

.2    Protect  passengers,  ship's  personnel, 
and  personnel  from  port  facilities  or  other 
agencies  authorised  to  be  on  board  the  ship; 

.3    Protect  sensitive  security  areas  within 
the  ship:  and 

.4     Protect  cargo  and  ship's  stores  from 
tampering. 

9.19  The  SSP  should  ensure  that  there  are 
clecirly  established  policies  and  practices  to 
control  access  to  all  restricted  areas  them. 

9.20  The  SSP  should  provide  that  all 
restricted  areas  should  be  clearly  marked 
indicating  that  access  to  the  area  is  restricted 


and  that  unauthorised  presence  within  the 
area  constitutes  a  breach  of  security. 

9.21  Restricted  areas  may  include: 

.1     Navigation  bridge,  machinery  spaces  of 
category  A  and  other  control  stations  as 
defined  in  chapter  II-2: 

.2     Spaces  containing  security  and 
surveillance  equipment  and  systems  and 
their  controls  and  lighting  system  controls; 

.3    Ventilation  and  air-conditioning 
systems  and  other  similar  spaces: 

.4    Spaces  with  access  to  potable  water 
tanks,  pumps,  or  manifolds: 

.5     Spaces  containing  dangerous  goods  or 
hazardous  substances: 

.6    Spaces  containing  cargo  pumps  and 
their  controls: 

.7    Cargo  spaces  and  spaces  containing 
ship's  stores: 

.8    Crew  accommodation:  and 

.9    Any  other  areas  as  determined  by  the 
CSO.  through  the  SSA  to  which  access  must 
be  restricted  to  maintain  the  security  of  the 
ship. 

Security  Level  1 

9.22  At  security  level  1,  the  SSP  should 
establish  the  security  measures  to  be  applied 
to  restricted  areas,  which  may  include: 

.1     Locking  or  securing  access  points: 
.2     Using  surveillance  equipment  to 

monitor  the  areas: 
.3     Using  guards  or  patrols;  and 
.4     Using  automatic  intrusion  detection 

devices  to  alert  the  ship's  personnel  of 

unauthorized  access. 

Security  Level  2 

9.23  At  security  level  2.  the  frequency 
and  intensity  of  the  monitoring  of.  and 
control  of  access  to  restricted  areas  should  he 
increased  to  ensure  that  only  authorized 
persons  have  access.  The  SSP  should 
establish  the  additional  security  measures  to 
be  applied,  which  may  include: 

.1    Establishing  restricted  areas  adjacent 
to  access  points; 

.2    Continuously  monitoring  surveillance 
equipment;  and 

.3    Dedicating  additional  personnel  to 
guard  and  patrol  restricted  areas. 

Security  Level  3 

9.24  At  security  level  3,  the  ship  should 
comply  with  the  instructions  issued  by  those 
responding  to  the  security  incident  or  threat 
thereof.  The  SSP  should  detail  the  security 
measures  which  could  be  taken  by  the  ship, 
in  close  co-operations  with  those  responding 
and  the  port  facility,  which  may  include: 

.1     Setting  up  of  additional  restricted 
areas  on  the  ship  in  proximity  to  the  security 
incident,  or  the  t)elieved  location  of  the 
security  threat,  to  which  access  is  denied: 
and 

.2    Searching  of  restricted  areas  as.part  of 
a  search  of  the  ship. 

Handling  of  Cargo 

9.25  The  security  measures  relating  to 
cargo  handling  should: 

.1     Prevent  tampering,  and 

.2     Prevent  cargo  that  is  not  meant  for 

carriage  from  being  accepted  and  stored  on 

board  the  ship. 

9.26  The  security  measures,  some  of 
which  may  have  to  be  applied  in  liaison  with 
the  port  facility,  should  include  inventory 
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control  procedures  at  access  points  to  the 
ship.  Once  on  board  the  ship,  cargo  should 
\)e  capable  of  being  identified  as  having  been 
iipproved  for  loading  onto  the  ship.  In 
addition,  security  measures  should  be 
developed  to  ensure  that  cargo,  once  on 
t)oard.  is  not  tampered  with. 

.Security  Level  1 

9.27  At  security  level  1.  the  SSP  should 
establish  the  security  measures  to  be  applied 
during  cargo  handling,  which  may  include: 

.1     Routinecheckingof  cargo,  cargo 
transport  units  and  cargo  spaces  prior  to,  and 
during,  cargo  handling  operations: 

.2    Checks  to  ensure  that  cai^o  being 
loaded  matches  the  cargo  documentation; 

.3     Ensuring,  in  liaison  with  the  port 
facility,  that  vehicles  to  be  loaded  on  board 
car-carriers,  ro-ro  and  passenger  ships  are 
subjected  to  search  prior  to  loading,  in 
1.  I  iirdance  with  the  frequency  required  in 
itu'  .SSP;  and 

.4    Checking  of  seals  or  other  methods 
used  to  prevent  tampering. 

9.28  Checking  of  cargo  may  be 
accomplished  by  the  following  means: 

.1     Visual  and  physical  examination;  and 
.2     Using  scanning/detection  equipment, 
mechanical  devices,  or  dogs. 

9.29  When  there  are  regular,  or  repeated, 
cargo  movement  the  CSO  or  SSO  may.  in 
consultation  with  the  port  facility,  agree 
arrangements  with  shippers  or  others 
responsible  for  such  cargo  covering  off-site 
checking,  sealing,  scheduling,  supporting 
documentation,  etc.  Such  arrangements 
should  be  communicated  to  and  agreed  with 
the  PFSO  concerned. 

Security  Level  2 

9.30  At  security  level  2.  the  SSP  should 
establish  the  additional  set;urily  measures  to 
be  applied  during  cargo  handling,  which  may 
include; 

.1     Detailed  checking  of  cargo,  cargo 
transport  units  and  cargo  spaces; 

.2  Intensified  checks  to  ensure  that  only 
the  intended  cargo  is  loaded; 

.3     Intensified  searching  of  vehicles  to  be 
loaded  on  car -carriers,  ro-ro  and  passenger 
ships;  and 

.4     Increased  frequency  and  detail  in 
checking  of  seals  or  other  methods  used  to 
prevent  tampering. 

9.31  Detailed  checking  of  cargo  may  be 
accomplished  by  the  following  means: 

.1     Increasing  the  frequency  and  detail  of 
visual  and  physical  examination; 

.2  Increasing  the  frequency  of  the  use  of 
scanning/detection  equipment.  met:hanical 
devices,  or  dogs;  and 

.3    Co-ordinating  enhanced  security 
measures  with  the  shipper  or  other 
responsible  party  in  accordance  with  an 
established  agreement  and  procedures. 

Security  Level  3 

9.32  At  security  level  3,  the  ship  should 
comply  with  the  instructions  issued  by  those 
responding  to  the  security  incident  or  threat 
thereof.  The  SSP  should  detail  the  security 
measures  which  could  be  taken  by  the  ship, 
in  close  co-operation  with  those  responding 
and  the  port  facility,  which  may  include: 

.1     Suspension  of  the  loading  or  unloading 
of  cargo;  and 


.2    Verify  the  inventory  of  dangerous 
goods  and  hazardous  substances  carried  on 
board,  if  any.  and  their  location. 
Delivery  of  Ships  Stores 

9.33  The  security  measures  relating  to  the 
delivery  of  ships  stores  should: 

1     Ensure  checking  of  ship's  stores  and 
package  integrity; 

.2     Prevent  ship's  stores  from  being 
accepted  without  inspection; 

.3     Prevent  tampering;  and 

,4     Prevent  ship's  stores  from  being 
accepted  unless  ordered. 

9.34  For  ships  regularly  using  the  port 
facility  it  may  be  appropriate  to  establish 
procedures  involving  the  ship,  its  suppliers 
and  the  port  facility  coverffig  notification  and 
liming  of  deliveries  and  their  documentation. 
There  should  always  be  some  way  of 
confirming  that  stores  presented  for  delivery 
are  accompanied  by  evidence  that  they  have 
been  ordered  by  the  ship. 

Security  Level  1 

9.35  At  security  level  1.  the  SSP  should 
establish  the  security  measures  to  be  applied 
during  delivery  of  ship's  stores,  which  may 
include: 

.1     Checking  to  ensure  stores  match  the 
order  prior  to  being  loaded  on  board;  and 

.2     Ensuring  immediate  secure  stowage  of 
ship's  stores. 
Security  Level  2 

9.36  At  se<:urity  level  2.  the  SSP  should 
establish  the  additional  security  measures  to 
be  applied  during  delivery  of  ship's  stores  by 
exercising  checks  prior  to  receiving  stores  on 
board  and  intensifying  inspections. 

Security  Level  3 

9.37  At  security  level  3,  the  ship  should 
comply  with  the  instructions  issued  by  those 
responding  to  the  set:urity  incident  or  threat 
thereof  The  SSP  should  detail  the  security 
measures  which  could  be  taken  by  the  ship, 
in  clo.se  co-operation  with  those  responding 
and  the  port  facility,  which  may  include: 

.1     Subjecting  ship's  stores  to  more 
extensive  checking; 

.2     Preparation  for  restriction  or 
suspension  of  handling  of  ships  stores;  and 

.3     Refusal  to  accept  ship's  stores  on  board 
the  ship. 
Handling  Unaccompanied  Baggage 

9.38  The  SSP  should  establish  the 
security  measures  to  be  applied  to  ensure 
that  unaccompanied  baggage  [i.e.  any 
baggage,  including  personal  effects,  which  is 
not  with  the  passenger  or  member  of  ship's 
personnel  at  the  point  8f  inspection  or 
search)  is  identified  and  subjected  to 
appropriate  screening,  including  searching, 
before  it  is  accepted  on  board  the  ship. 

It  is  not  envisaged  that  such  baggage  will 
be  subjected  to  screening  by  both  the  ship 
and  the  port  facility,  and  in  cases  where  both 
are  suitably  equipped,  the  responsibility  for 
sc:reening  should  rest  with  the  port  facility. 

Close  co-operation  with  the  port  facility  is 
essential  and  steps  should  be  taken  to  ensure 
that  unaccompanied  baggage  is  handled 
securely  after  screening. 

Security  Level  1 

9.39    At  security  level  1.  the  SSP  should 
establish  the  security  measures  to  be  applied 


when  handling  unaccompanied  bdggdge  to 
ensure  that  unaccompanied  baggage  is 
screened  or  searched  up  to  and  including  100 
percent,  which  may  include  use  of  x-ray 
screening. 
Security  Level  2 

9.40  At  security  level  2.  the  SSP  should 
establish  the  additional  security  measures  to 
be  applied  when  handling  unaccompanied 
baggage  which  should  include  100  percent  x- 
ray  screening  of  all  unaccompanied  baggage. 

Security  Level  3 

9.41  At  security  level  3.  the  ship  should 
comply  with  the  instructions  issued  by  those 
responding  to  the  set:urity  incident  or  threat 
thereof  The  SSP  should  detail  the  security 
measures  which  could  be  taken  by  the  ship, 
in  close  co-operation  with  those  responding 
and  the  port  facility,  which  may  include: 

.1     Subjecting  such  baggage  to  more 
extensive  screening,  for  example  x-raying  it 
from  at  least  two  different  angles; 

,2     Preparation  for  restriction  or 
suspension  of  handling  of  unaccompanied 
baggage;  and 

.3     Refusal  to  accept  unaccompanied 
baggage  on  board  the  ship. 

Monitoring  the  Security  of  the  Ship 

9.42  The  ship  should  have  the  capability 
to  monitor  the  ship,  the  restricted  areas  on 
board  and  areas  surrounding  the  ship.  Such 
monitoring  capabilities  may  include  use  of: 

.1     Lighting; 

.2    Watch-keepers,  security  guards  and 
deck  watches  including  patrols,  and 

.3    Automatic  intrusion  detection  devices 
and  surveillance  equipment. 

9.43  When  used,  automatic  intrusion 
detection  devices  should  activate  an  audible 
and/or  visual  alarm  at  a  location  that  is 
continuously  attended  or  monitored. 

9.44  The  SSP  should  establish  the 
procedures  and  equipment  needed  at  each 
security  level  and  the  means  of  ensuring  that 
monitoring  equipment  will  be  able  to 
perform  continually,  including  consideration 
of  the  possible  effects  of  weather  conditions 
or  of  power  disruptions. 

Security  Level  1 

9.45  At  security  level  1.  the  SSP  should 
establish  the  security  measures  to  be  applied 
which  may  be  a  combination  of  lighting, 
watch  keepers,  security  guards  or  use  of 
security  and  surveillance  equipment  to  allow 
ship's  se<;urity  personnel  to  observe  the  ship 
in  general,  and  barriers  and  restricted  areas 
in  particular. 

9.46  The  ship's  deck  and  access  points  to 
the  ship  should  be  illuminated  during  hours 
of  darkness  and  periods  of  low  visibility 
while  conducting  ship/port  interface 
activities  or  at  a  port  facility  or  anchorage 
when  necessary. 

While  underway,  when  necessary,  ships 
should  use  the  maximum  lighting  available 
consistent  with  safe  navigation,  having 
regard  to  the  provisions  of  the  International 
Regulation  for  the  Prevention  of  Collisions  at 
Sea  in  force. 

The  following  should  be  considered  when 
establishing  the^ppropriate  level  and 
location  of  lighting: 
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.1  The  ships  personnel  should  be  able  to 
detect  activities  beyond  the  ship,  on  both  the 
shore  side  and  the  waterside; 

.2    Coverage  should  include  the  area  on 
and  around  the  ship; 

.3    Coverage  should  facilitate  personnel 
identification  at  access  points;  and 

.4    Coverage  may  be  provided  through 
coordination  with  the  port  facility. 

Security  Level  2 

9.47  At  security  level  2,  the  SSP  should 
establish  the  additional  security  measures  to 
be  applied  to  enhance  the  monitoring  and 
surveillance  capabilities,  which  may  include: 

.1     Increasing  the  frequency  and  detail  of 
security  patrols; 

.2     Increasing  the  coverage  and  intensity 
of  lighting  or  the  use  of  security  and 
surveillance  and  equipment; 

.3     Assigning  additional  personnel  as 
security  lookouts;  and 

.4     Ensuring  coordination  with  waterside 
boat  patrols,  and  foot  or  vehicle  patrols  on 
the  shore-side,  when  provided. 

9.48  Additional  lighting  may  be 
necessary  to  protect  against  a  heightened  risk 
of  a  security  incidents.  When  necessary,  the 
additional  lighting  requirements  may  be 
accomplished  by  coordinating  with  the  port 
facility  to  provide  additional  shore  side 
lighting. 

Security  Level  3 

9.49  At  security  level  3,  the  ship  should 
comply  with  the  instructions  issued  by  those 
responding  to  the  security  incident  or  threat 
thereof.  The  SSP  should  detail  the  security 
measures  which  could  be  taken  by  the  ship, 
in  close  co-operation  with  those  responding 
and  the  port  facility,  which  may  include: 

.1     Switching  on  of  all  lighting  on,  or 
illuminating  the  vicinity  of.  the  ship: 

.2     Switching  on  of  all  on  board 
surveillance  equipment  capable  of  recording 
activities  on,  or  in  the  vicinity  of,  the  ship; 

.3     Maximising  the  length  of  time  such 
surveillance  equipment  can  continue  to 
record; 

.4  Preparation  for  underwater  inspection 
of  the  hull  of  the  ship;  and 

.5     Initiation  of  measures,  including  the 
slow  revolution  of  the  ship's  propellers,  if 
practicable,  to  deter  underwater  access  to  the 
hull  of  the  ship. 

Differing  Security  Levels 

9.50  The  SSP  should  establish  details  of 
the  procedures  and  security  measures  the 
ship  could  adopt  if  the  ship  is  at  a  higher 
security  level  than  that  applying  to  a  port 
facility. 

Activities  Not  Covered  by  the  Code 

9.51  The  SSP  should  establish  details  of 
the  procedures  and  security  measures  the 
ship  should  apply  when: 

.1     It  is  at  a  port  of  a  State  which  is  not 
a  Contracting  Government; 

.2     It  is  interfacing  with  a  ship  to  which 
this  Code  does  not  apply'; 


'  Refer  to  Further  Work  by  the  International 
Maritime  Organization  pertaining  to  Enhancement 
of  Maritime  Security,  adopted  by  the  Conference  on 
Maritime  Security  by  resolution  3. 


.3    It  is  interfacing  with  fixed  or  floating 
platforms  or  a  mobile  drilling  unit  on 
location;  or 

.4     It  is  interfacing  with  a  port  or  port 
facility  which  is  not  required  to  comply  with 
chapter  XI-2  and  part  A  of  this  Code. 

Declarations  of  Security 

9.52  The  SSP  should  detail  how  requests 
for  DoS  from  a  port  facility  will  be  handled 
and  the  circumstances  under  which  the  ship 
itself  should  request  a  DoS. 

Audit  and  Review 

9.53  The  SSP  should  establish  how  the 
CSO  and  the  SSO  intend  to  audit  the 
continued  effectiveness  of  the  SSP  and  the 
procedure  to  be  followed  to  review,  update 
or  amend  the  SSP. 

10  Records 

10.1  Records  should  be  available  to  duly 
authorized  officers  of  Contracting 
Governments  to  verify  that  the  provisions  of 
ship  security  plans  are  being  implemented. 

10.2  Records  may  be  kept  in  any  format 
but  should  be  protected  from  unauthorized 
access  or  disclosure. 

11  Company  Security  Officer 

Relevant  guidance  is  provided  under 
sections  8.  9  and  13. 

12  Ship  Security  Officer 

Relevant  guidance  is  provided  under 
sections  8,  9  and  13. 

13  Training.  Drills  and  Exercises  on  Ship 
Security 

13.1     The  Company  Security  Officer  (CSO) 
and  appropriate  shore  based  Company 
personnel,  and  the  Ship  Security  Officer 
(SSO).  should  have  knowledge  of,  and 
receive  training,  in  some  or  all  of  the 
following,  as  appropriate: 

.1     Security  administration; 

.2  Relevant  international  conventions, 
codes  and  recommendations; 

.3  Relevant  Government  legislation  and 
regulations; 

.4    Responsibilities  andTunctions  of  other 
security  organisations; 

.5     Methodology  of  ship  security 
assessment; 

.6  Methods  of  ship  security  surveys  and 
inspections; 

.7    Ship  and  port  operations  and 
conditions; 

.8    Ship  and  port  facility  security 
measures; 

.9     Emergency  preparedness  and  response 
and  contingency  planning; 

.10  Instruction  techniques  for  security 
training  and  education,  including  security 
measures  and  procedures; 

.11     Handling  sensitive  security  related 
information  and  security  related 
communications; 

.12    Knowledge  of  current  security  threats 
and  patterns; 

.13    Recognition  and  detection  of 
weapons,  dangerous  substances  and  devices; 

.14    Recognition,  on  a  non  discriminatory 
basis,  of  characteristics  and  behavioural 
patterns  of  persons  who  are  likely  to  threaten 
security; 

.15    Techniques  used  to  circumvent 
security  measures; 


.16     Security  equipment  and  systems  and 
their  operational  limitations; 

.17    Methods  of  conducting  audits, 
inspection,  control  and  monitoring; 

.18    Methods  of  physical  searches  and 
non-intrusive  inspections; 

.19    Security  drills  and  exercises, 
including  drills  and  exercises  witlj  port 
facilities;  and 

.20  Assessment  of  security  drills  and 
exercises. 

13.2  In  addition  the  SSO  should  have 
adequate  knowledge  of,  and  receive  training, 
in  some  or  all  of  the  following,  as 
appropriate: 

.1    The  layout  of  the  ship; 

.2    The  ship  security  plan  and  related 
procedures  (including  scenario-based 
training  on  how  to  respond); 

.3    Crowd  management  and  control 
techniques: 

.4    Operations  of  security  equipment  and 
systems;  and 

.5    Testing,  calibration  and  whilst  at  sea 
maintenance  of  security  equipment  and 
systems. 

13.3  Shipboard  personnel  having  specific 
security  duties  should  have  sufficient 
knowledge  and  ability  to  perform  their 
assigned  duties,  including,  as  appropriate: 

.1     Knowledge  of  current  security  threats 
and  patterns; 

.2     Recognition  and  detection  of  weapons, 
dangerous  substances  and  devices; 

.3  Recognition  of  characteristics  and 
behavioural  patterns  of  persons  who  are 
likely  to  threaten  security; 

.4     Techniques  used  to  circumvent 
security  measures; 

.5    Crowd  management  and  control 
techniques; 

.6    Security  related  communications; 

.7     Knowledge  of  the  emergency 
procedures  and  contingency  plans; 

.8    Operations  of  security  equipment  and 
systems; 

.9    Testing,  calibration  and  whilst  at  sea 
maintenance  of  security  equipment  and 
systems. 

.10    Inspection,  control,  and  monitoring 
techniques;  and 

.11     Methods  of  physical  searches  of 
persons,  personal  effects,  baggage,  cargo,  and 
ship's  stores. 

13.4  All  other  shipboard  personnel 
should  have  sufficient  knowledge  of  and  be 
familiar  with  relevant  provisions  of  the  SSP. 
including: 

.1     The  meaning  and  the  consequential 
requirements  of  the  different  security  levels; 

.2    Knowledge  of  the  emergency 
procedures  and  contingency  plans: 

.3    Recognition  and  detection  of  weapons, 
dangerous  substances  and  devices; 

.4     Recognition,  on  a  non  discriminatory 
basis,  of  characteristics  and  behavioural 
patterns  of  persons  who  are  likely  to  threaten 
security;  and 

.5    Techniques  used  to  circumvent 
security  measures. 

13.5  The  objective  of  drills  and  exercises 
is  to  ensure  that  shipboard  personnel  are 
proficient  in  all  assigned  security  duties  at  all 
security  levels  and  the  identification  of  any 
security  related  deficiencies,  which  need  to 
be  addressed. 
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13.6  To  ensure  the  effective 
implementation  of  tfie  provisions  of  the  ship 
security  plan,  drills  should  be  conducted  at 
least  once  every  three  months.  In  addition,  in 
cases  where  more  than  25  percent  of  the 
ship's  personnel  has  been  changed,  at  any 
one  time,  with  personnel  that  has  not 
previously^articipated  in  any  drill  on  that 
ship,  within  the  last  3  months,  a  drill  should 
be  conducted  within  one  week  of  the  change. 
These  drills  should  test  individual  elements 
of  the  plan  such  as  those  security  threats 
listed  in  paragraph  8.9. 

13.7  Various  types  of  exercises  which 
may  include  participation  of  company 
security  officers,  port  facility  security 
officers,  relevant  authorities  of  Contracting 
Governments  as  well  as  ship  security  officers. 
if  available,  should  be  carried  out  at  least 
once  each  calendar  year  with  no  more  than 
18  moi)ths  between  the  exercises.  These 
exercises  should  test  communications, 
coordination,  resource  availability,  and 
response.  These  exercises  may  be: 

.1     Full  scale  or  live; 

.2     Tabletop  simulation  or  seminar,  or 

.3    Combined  with  other  exercises  held 

such  as  search  and  rescue  or  emergency 

response  exercises. 

13.8  Company  participation  in  an 
exercise  with  another  Contracting 
Government  should  be  recognised  by  the 
Administration. 

14  Port  Facility  Security 

Relevant  guidance  is  provided  under 
section  15.  16  and  18.  «. 

15  Port  Facility  Security  Assessment 

General 

15.1  The  Port  Facility  Security 
Assessment  (PFSA)  may  be  conducted  by  a 
Recognized  Security  Organization  (RSO). 

However,  approval  of  a  completed  PFSA 
should  only  be  given  by  the  relevant 
Contracting  Government. 

15.2  If  a  Contracting  Government  uses  a 
RSO.  to  review  or  verify  compliance  of  the 
PFSA.  the  RSO  should  not  be  associated  with 
any  other  RSO  that  prepared  or  assisted  in 
the  preparation  of  that  assessment. 

15.3  A  PFSA  should  address  the 
following  elements  within  a  port  facility: 

.1     Physical  security; 

.2     Structural  integrity; 

.3    Personnel  protection  systems; 

.4     Procedural  policies; 

.5     Radio  and  telecommunication  systems, 
including  computer  systems  and  networks; 

.6    Relevant  transportation  infrastructure; 

.7     Utilities;  and 

.8    Other  areas  that  may.  if  damaged  or 
used  for  illicit  observation,  pose  a  risk  to 
people,  property,  or  operations  within  the 
port  facility. 

15.4  Those  involved  in  a  PFSA  should  be 
able  to  draw  upon  expert  assistance  in 
relation  to: 

.1     Knowledge  of  current  security  threats 
and  patterns; 

.2     Recognition  and  detection  of  weapons, 
dangerous  substances  and  devices; 

.3     Recognition,  on  a  non-discriminatory 
basis,  of  characteristics  and  behavioural 
patterns  of  persons  who  are  likely  to  threaten 
security; 


.4     lechniques  used  to  cin;umvent 
security  measures; 

.5    Methods  used  to  cause  a  security 
incident; 

.6    Effects  of  explosives  on  structures  and 
port  facility  services; 

.7     Port  facility  security: 

.8     Port  business  practices; 

.9    Contingency  planning,  emergency 
preparedness  and  response; 

.10    Physical  security  measures  e.g. 
fences; 

.11     Radio  and  telecommunications 
systems,  including  computer  systems  and 
networks; 

.12    Transport  and  civil  engineering;  and 

.13    Ship  and  port  operations. 

Identification  and  evaluation  of  important 
assets  and  infrastructure  it  is  important  to 
protect. 

15.5  The  identification  and  evaluation  of 
important  assets  and  infrastructure  is  a 
process  through  which  the  relative 
importance  of  structures  and  installations  to 
the  functioning  of  the  port  facility  can  be 
established. 

This  identification  and  evaluation  process 
is  important  because  it  provides  a  basis  for 
focusing  mitigation  strategies  on  those  assets 
and  structures  which  it  is  more  important  to 
protect  from  a  security  incident. 

This  process  should  take  into  account 
potential  loss  of  life,  the  economic 
significance  of  the  port,  symbolic  value,  and 
the  presence  of  Government  installations. 

15.6  Identification  and  evaluation  of 
assets  and  infrastructure  should  be  used  to 
prioritise  their  relative  importance  for 
protection. 

The  primary  concern  should  be  avoidance 
of  death  or  injury.  It  is  also  important  to 
consider  whether  the  port  facility,  structure 
or  installation  can  continue  to  function 
without  the  asset,  and  the  extent  to  which 
rapid  re-establishment  of  normal  functioning 
is  possible. 

15.7  Assets  and  infrastructure  that  should 
be  considered  important  to  protect  may 
include: 

.1     Accesses,  entrances,  approaches,  and 
anchorages,  manoeuvring  and  berthing  areas; 

.2    Cargo  facilities,  terminals,  storage 
areas,  and  cargo  handling  equipment; 

.3     Systems  such  as  electrical  distribution 
systems,  radio  and  telecommunication 
systems  and  computer  systems  and  networks; 

.4     Port  vessel  traffic  management  systems 
and  aids  to  navigation; 

.5    Power  plants,  cargo  transfer  piping, 
and  water  supplies; 

.6    Bridges,  railways,  roads; 

.7    Port  service  vessels,  including  pilot 
boats,  tugs,  lighters  etc; 

.8    Security  and  surveillance  equipment 
and  systems;  and 

.9    The  waters  adjacent  to  the  port  facility. 

15.8  The  clear  identification  of  assets  and 
infrastructure  is  essential  to  the  evaluation  of 
the  port  facility's  security  requirements,  the 
prioritisation  of  protective  measures,  and 
decisions  concerning  the  allocation  of 
resources  to  better  protect  the  port  facility. 

The  process  may  involve  consultation  with 
the  relevant  authorities  relating  to  structures 
adjacent  to  the  port  facility  which  could 
cause  damage  within  the  facility  or  be  used 


for  the  purpose  ol  causing  damage  to  the 
facility  or  for  illicit  observation  of  the  facility 
or  fordiverting  attention. 

Identification  of  the  possible  threats  to  the 
assets  and  infrastructure  and  the  likelihood 
of  their  occurrence,  in  order  to  establish  and 
prioritise  security  measures. 

15.9  Possible  acts  that  could  threaten  the 
security  of  assets  and  infrastructure,  and  the 
methods  of  carrying  out  those  acts,  should  be 
identified  to  evaluate  the  vulnerability  of  a 
given  asset  or  location  to  a  security  incident, 
and  to  establish  and  prioritise  security 
requirements  to  enable  planning  and 
resource  allocations. 

Identification  and  evaluation  of  each 
potential  act  and  its  method  should  be  based 
on  various  factors,  including  threat 
assessments  by  Government  agencies. 

By  identifying  and  assessing  threats  those 
conducting  the  assessment  do  not  have  to 
rely  on  worst-case  scenarios  to  guide 
planning  and  resource  allocations. 

15.10  The  PFSA  should  include  an 
assessment  undertaken  in  consultation  with 
the  relevant  national  security  organizations 
to  determine: 

.1     Any  particular  aspects  of  the  port 
facility,  including  the  vessel  traffic  using  the 
facility,  which  make  it  likely  to  be  the  target 
of  an  attack; 

.2    The  likely  consequences  in  terms  of 
loss  of  life,  damage  to  property,  economic 
disruption,  including  disruption  to  transport 
systems,  of  an  attack  on,  or  at,  the  port 
facility; 

.3  The  capability  and  intent  of  those 
likely  to  mount  such  an  attack;  and 

.4    The  possible  type,  or  types,  of  attack. 

Producing  an  overall  assessment  of  the 
level  of  risk  against  which  security  measures 
have  to  be  developed. 

15.11  The  PFSA  should  consider  all 
possible  threats,  which  may  include  the 
following  types  of  security  incidents: 

.1     Damage  to,  or  destruction  of,  the  port 
facility  or  of  the  ship.  e.g.  by  explosive 
devices,  arson,  sabotage  or  vandalism; 

.2     Hijacking  or  seizure  of  the  ship  or  of 
persons  on  board; 

.3    Tampering  with  cargo,  essential  ship 
equipment  or  systems  or  ship's  stores; 

.4     Unauthorised  access  or  use  including 
presence  of  stowaways; 

.5     Smuggling  weapons  or  equipment, 
including  weapons  of  mass  destruction; 

.6    Use  of  the  ship  to  carry  those  intending 
to  cause  a  security  incident  and  their 
equipment; 

.7     Use  of  the  ship  itself  as  a  weapon  or 
as  a  means  to  cause  damage  or  destruction; 

.8  Blockage;  of  port  entrances,  locks, 
approaches  etc;  and 

.9  Nuclear,  biological  and  chemical 
attack. 

15.12  The  process  should  involve 
consultation  with  the  relevant  authorities 
relating  to  structures  adjacent  to  the  port 
facility  which  could  cause  damage  within  the 
facility  or  be  used  for  the  purpose  of  causing 
damage  to  the  facility  or  for  illicit 
observation  of  the  facility  or  for  diverting 
attention. 

Identification,  selection,  and  prioritisation 
of  countermeasures  and  procedural  changes 
and  their  level  of  effectiveness  in  reducing 
vulnerability. 
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15.13    The  identification  and 
prioritisation  of  countermeasures  is  designed 
to  ensure  that  the  most  effective  security 
measures  are  employed  to  reduce  the 
vulnerability  of  a  port  facility  or  ship/port 
interface  to  the  possible  threats. 

.15.14    Security  measures  should  be 
selected  on  the  basis  of  factors  such  as 
whether  they  reduce  the  probability  of  an 
attack  and  should  be  evaluated  using 
information  that  includes: 

.1     Security  surveys,  inspections  and 
audits; 

.2    Consultation  with  port  facility  owners 
and  operators,  and  owners/operators  of 
adjacent  structures  if  appropriate; 

.3    Historical  information  on  security 
incidents;  and 

.4     Operations  within  the  port  facility. 

Identification  of  Vulnerabilities 

15.15  Identification  of  vulnerabilities  in 
physical  structures,  personnel  protection 
systems,  processes,  or  other  areas  that  may 
lead  to  a  security  incident  can  be  used  to 
establish  options  to  eliminate  or  mitigate 
those  vulnerabilities.  For  example,  an 
analysis  might  reveal  vulnerabilities  in  a  port 
facility's  security  systems  or  unprotected 
infrastructure  such  as  water  supplies,  bridges 
etc.  that  could  be  resolved  through  physical 
measures,  e.g.  permanent  barriers,  alarms, 
surveillance  equipment  etc. 

15.16  Identification  of  vulnerabilities 
should  include  consideration  of: 

.1     Waterside  and  shore-side  access  to  the 
port  facility  and  ships  berthing  at  the  facility; 

.2     Structural  integrity  of  the  piers, 
facilities,  and  associated  structures; 

.3     Existing  security  measures  and 
procedures,  including  identification  systems; 

.4    Existing  security  measures  and 
procedures  relating  to  port  services  and 
utilities; 

.5     Measures  to  protect  radio  and 
telecommunication  equipment,  port  services 
and  utilities,  including  computer  systems 
and  networks; 

.6     Adjacent  areas  that  may  be  exploited 
during,  or  for.  an  attack; 

.7    Existing  agreements  with  private 
security  companies  providing  waterside/ 
shore-side  security  services; 

.8    Any  conflicting  policies  between  safety 
and  security  measures  and  procedures; 

.9     Any  conflicting  port  facility  and 
security  duty  assignments; 

.10    Any  enforcement  and  personnel 
constraints; 

.11    Any  deficiencies  identified  during 
training  and  drills;  and 

.12    Any  deficiencies  identified  during 
daily  operation,  following  incidents  or  alerts, 
the  report  of  security  concerns,  the  exercise 
of  control  measures,  audits  etc. 

16    Port  Facility  Security  Plan 

General 

16.1     Preparation  of  the  Port  Facility 
Security  Plan  (PFSP)  is  the  responsibility  of 
the  Port  Facility  Security  Officer  (PFSO). 

While  the  PFSO  need  not  necessarily 
personally  undertake  all  the  duties  associated 
with  the  post  the  ultimate  responsibility  for 
ensuring  that  they  are  properly  performed 
remains  with  the  individual  PFSO. 


16.2  The  content  of  each  individual  PFSP 
should  vary  depending  on  the  particular 
circumstances  of  the  port  facility,  or 
facilities,  it  covers. 

The  Port  Facility  Security  (PFSA)  will  have 
identified  the  particular  features  of  the  port 
facility,  and  of  the  potential  security  risks, 
that  have  led  to  the  need  to  appoint  a  PFSO 
and  to  prepare  a  PFSP. 

The  preparation  of  the  PFSP  will  require 
these  features,  and  other  local  or  national 
security  considerations,  to  be  addressed  in 
the  PFSP  and  for  appropriate  security 
measures  to  be  established  so  as  to  minimise 
the  likelihood  of  a  breach  of  security  and  the 
consequences  of  potential  risks. 

Contracting  Governments  may  prepare 
advice  on  the  preparation  and  content  of  a 
PFSP. 

16.3  All  PFSPs  should: 

.1    Detail  the  security  organisation  of  the 
port  facility, 

.2    The  organisation's  links  with  other 
relevant  authorities  and  the  necessary 
communication  systems  to  allow  the  effective 
continuous  operation  of  the  organisation  and 
its  links  with  others,  including  ships  in  port; 

.3    Detail  the  basic  security  level  1 
measures,  both  operational  and  physical,  that 
will  be  in  place; 

.4    Detail  the  additional  security  measures 
that  will  allow  the  port  facility  to  progress 
without  delay  to  security  level  2  and,  when 
necessary,  to  security  level  3; 

.5  Provide  for  regular  review,  or  audit,  of 
the  PFSP  and  for  its  amendments  in  response 
to  experience  or  changing  circumstances;  and 

.6    Reporting  procedures  to  the 
appropriate  Contracting  Governments  contact 
points. 

16.4  Preparation  of  an  effective  PFSP  will 
rest  on  a  thorough  assessment  of  all  issues 
that  relate  to  the  security  of  the  port  facility, 
including,  in  particular,  a  thorough 
appreciation  of  the  physical  and  operational 
characteristics  of  the  individual  port  facility. 

16.5  Contracting  Government  should 
approve  the  PFSPs  of  the  port  facilities  under 
their  jurisdiction. 

Contracting  Governments  should  develop 
procedures  to  assess  the  continuing 
effectiveness  of  each  PFSP  and  may  require 
amendment  of  the  PFSP  prior  to  its  initial 
approval  or  subsequent  to  its  approval. 

■Phe  PFSP  should  make  provision  for  the 
retention  of  records  of  security  incidents  and 
threats,  reviews,  audits,  training,  drills  and 
exercises  as  evidence  of  compliance  with 
those  requirements. 

16.6  The  security  measures  included  in 
the  PFSP  should  be  in  place  within  a 
reasonable  period  of  the  PFSP's  approval  and 
the  PFSP  should  establish  when  each 
measure  will  be  in  place. 

If  there  is  likely  to  be  any  delay  in  their 
provision  this  should  be  discussed  with  the 
Contracting  Governme*  responsible  for 
approval  of  the  PFSP  and  satisfactory 
alternative  temporary  security  measures  that 
provide  an  equivalent  level  of  security 
should  be  agreed  to  cover  any  interim  period. 

16.7  The  use  of  firearms  on  or  near  ships 
and  in  port  facilities  may  pose  particular  and 
significant  safety  risks,  in  particular  in 
connection  with  certain  dangerous  or 
hazardous  substances  and  should  be 
considered  very  carefully. 


In  the  event  that  a  Contracting  Government 
decides  that  it  is  necessary  to  use  armed 
personnel  in  these  areas,  that  Contracting 
Government  should  ensure  that  these 
personnel  are  duly  authorised  and  trained  in 
the  use  of  their  weapons  and  that  they  are 
aware  of  the  specific  risks  to  safety  that  are 
present  in  these  areas. 

If  a  Contracting  Government  authorizes  the 
use  of  firearms  they  should  issue  specific 
safety  guidelines  on  their  use. 

The  PFSP  should  contain  specific  guidance 
on  this  matter  in  particular  with  regard  its 
application  to  ships  carrying  dangerous 
goods  or  haizardous  substances. 

Organization  and  Performance  of  Port 
Facility  Security  Duties 

16.8  In  addition  to  the  guidance  given 
under  section  16.3,  the  PFSP  should  establish 
the  following  which  relate  to  all  security 
levels: 

.1  The  role  and  structure  of  the  port 
facility  security  organisation; 

.2    The  duties,  responsibilities  and 
training  requirements  of  all  port  facility 
personnel  with  a  security  role  and  the 
performance  measures  needed  to  allow  their 
individual  effectiveness  to  be  assessed; 

.3    The  port  facility  security  organisation  s 
links  with  other  national  or  local  authorities 
with  security  responsibilities; 

.4    The  communication  systems  provided 
to  allow  effective  and  continuous 
communication  between  port  facility  security 
personnel,  ships  in  port  and.  when 
appropriate,  with  national  or  local  authorities 
with  security  responsibilities: 

.5    The  procedures  or  safeguards 
necessary  to  allow  such  continuous 
communications  to  be  maintained  at  all 
times; 

.6    The  procedures  and  practices  to 
protect  security  sensitive  information  held  in 
paper  or  electronic  format; 

.7    The  procedures  to  assess  the 
continuing  effectiveness  of  security 
measures,  procedures  and  equipment, 
including  identification  of,  and  response  to, 
equipment  failure  or  malfunction; 

.8    The  procedures  to  allow  the 
submission,  and  assessment,  of  reports 
relating  to  possible  breaches  of  security  or 
security  concerns; 

.9     Procedures  relating  to  cargo  handling: 

.10    Procedures  covering  the  delivery  of 
ship's  stores: 

.11  The  procedures  to  maintain,  and 
update,  records  of  dangerous  goods  and 
hazardous  substances  and  their  location 
within  the  port  facility: 

.12    The  means  of  alerting  and  obtaining 
the  services  of  waterside  patrols  and 
specialist  search  teams,  including  bomb 
searches  and  underwater  searches; 

.13    The  procedures  for  assisting  ship 
security  officers  in  confirming  the  identity  of 
those  seeking  to  board  the  ship  when 
requested;  and 

.14    The  procedures  for  facilitating  shore 
leave  for  ship's  personnel  or  personnel 
changes,  as  well  as  access  of  visitors  to  the 
ship  including  representatives  of  seafarers' 
welfare  and  labour  organisations. 

16.9  The  remainder  of  this  section 
addresses  specifically  the  security  measures 
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that  could  be  taken  at  each  security  level 
covering: 

.  1     Access  to  the  Port  Facility; 

.2     Restricted  Areas  within  the  Port 
Facility: 

.3     Handling  of  Cargo; 

.4    Delivery  of  Ship's  Stores; 

.5     Handling  Unaccompanied  Baggage: 
and 

.6     Monitoring  the  Security  of  the  Port 

Facility 

Access  to  the  Port  Facility 

16.10  The  PFSP  should  establish  the 
security  measures  covering  all  means  of 
access  to  the  port  facility  identified  in  the 
PFSA. 

16. 1 1  For  each  of  these  the  PFSP  should 
identify  the  appropriate  locations  where 
access  restrictions  or  prohibitions  should  be 
applied  for  each  of  the  security  levels.  For 
each  security  level  the  PFSP  should  specify 
the  type  of  restriction  or  prohibition  to  be 
applied  and  the  means  of  enforcing  them. 

16.12  The  PFSP  should  establish  for  each 
security  level  the  means  of  identification 
required  to  allow  access  to  the  port  facility 
and  for  individuals  to  remain  within  the  port 
facility  without  challenge,  this  may  involve 
developing  an  appropriate  identification 
system  allowing  for  permanent  and 
temporary  identifications,  for  port  facility 
personnel  and  for  visitors  respectively. 

Any  port  facility  identification  system 
should,  when  it  is  practicable  to  do  so.  be  co- 
ordinated with  that  applying  to  ships  that 
regularly  use  the  port  facility. 

Pa.ssengers  should  be  able  to  prove  their 
identity  by  boarding  passes,  tickets,  etc..  but 
should  not  be  permitted  access  to  restricted 
areas  unless  supervised. 

The  PFSP  should  establish  provisions  to 
ensure  that  the  identification  systems  are 
regularly  updated,  and  that  abuse  of 
procedures  should  be  subject  to  di.sciplinary 
action. 

16.13  Those  unwilling  or  unable  to 
establish  their  identity  and/or  to  confirm  the 
purpose  of  their  visit  when  requested  to  do 
so  should  l)e  denied  access  to  the  port  facility 
and  thtiir  attempt  to  obtain  at:cess  should  be 
reported  to  the  PFSO  and  to  the  national  or 
local  authorities  with  sec:urily 
responsibilities. 

16. 14  The  PFSP  should  identify  the 
locations  where  people,  personal  effe<:ts.  and 
vehicle  seart:hes  are  to  !)«  undertaken.  Such 
locations  should  be  covered  to  facilitate 
(:t)ntinuous  operation  regardless  of  prevailing 
weather  conditions,  in  accordanc:e  with  the 
frequenc  y  laid  down  in  the  PFSP.  Once 
subjected  to  seart:h  people,  personal  effe<:ts 
and  vehicles  should  pro<:eed  directly  to  the 
restricted  holding,  embarkation  or  car 
loading  areas. 

16. l!i  The  PFSP  should  establish  separate 
lo<:alions  for  checked  and  unchecked  persons 
and  their  effetils  and  if  possible  separate 
areas  for  embarking/disembarking 
pas.sengers.  ship's  personnel  and  their  efftK:ls 
to  ensure  thai  unchecked  persons  are  not  able 
to  come  in  contact  with  (:het:ked  persons. 

16.16     The  PFSP  should  establish  the 
frequency  of  application  of  any  access 
controls  particularly  if  they  are  to  be  applied 
on  a  random,  or  occasional,  basis. 


Security  Level  1 

16.17  At  security  level  1.  the  PFSP 
should  establish  the  control  points  where  the 
following  set;urity  measures  may  be  applied: 

.1     Restricted  areas  which  should  be 
bound  by  fencing  or  other  barriers  to  a 
standard  which  should  be  approved  by  the 
Contracting  Government; 

.2    Checking  identity  of  all  persons 
seeking  entry  to  the  port  facility  in 
connei:tion  with  a  ship,  including 
passengers,  ship's  personnel  and  visitors  and 
confirming  their  rea.sons  for  doing  so  by 
checking,  for  example,  joining  instructions, 
passenger  tickets,  boarding  passes,  work 
orders,  etc; 

.3    Checking  vehicles  used  by  those 
seeking  entry  to  the  port  facility  in 
connection  with  a  ship: 

.4     Verification  of  the  identity  of  port 
facility  personnel  and  those  employed  within 
the  port  facility  and  their  vehicles; 

.5     Restricting  access  to  exclude  those  not 
employed  by  the  port  facility  or  working 
within  it.  if  they  are  unable  to  establish  their 
identity; 

.6    Undertaking  searches  of  people, 
personal  effects,  vehicles  and  their  contents; 
and 

.7  Identification  of  any  access  points  not 
in  regular  use  which  should  be  permanently 
closed  and  lot:ked. 

16.18  At  security  level  1.  all  those 
seeking  access  to  the  port  facility  should  be 
liable  to  search.  The  frequency  of  such 
searches,  including  random  searches,  should 
be  specified  in  the  approved  PFSP  and 
should  be  spe<;ifically  approved  by  the 
Contracting  Government. 

Unless  there  are  clear  security  grounds  for 
doing  so.  members  of  the  ship's  personnel 
should  not  be  required  to  seart:h  their 
colleagues  or  their  persuinal  effects. 

Any  such  search  shall  be  undertaken  in  a 
manner  which  fully  takes  into  account  the 
human  rights  of  the  individual  and  preserves 
their  basic  human  dignity. 

Se<;urity  Level  2 

16.19  At  security  level  2.  the  PFSP 
should  establish  the  additional  security 
measures  to  be  applied,  which  may  include: 

.1  Assigning  additional  personnel  to 
guard  access  points  and  patrol  perimeter 
barriers; 

.2     Limiting  the  number  of  access  points  to 
the  port  facility,  and  identify  those  to  be 
closed  and  the  means  of  adequately  securing 
them: 

.3     Providing  for  means  of  impeding 
movement  through  the  remaining  acc:ess 
points,  e.g.  security  barriers; 

.4     Increasing  the  frequency  of  searches  of 
persons,  personal  effects,  and  vehicle: 

.5     Deny  act:ess  to  visitors  who  are  unable 
to  provide  a  verifiable  justification  for 
seeking  access  to  the  pori  facility:  and 

.6  Using  of  patrol  vessels  to  enhance 
waterside  security; 

Security  Level  3 

16.20  At  security  level  3.  the  port  facility 
should  comply  with  instructions  issued  by 
those  responding  to  the  security  incident  or 
threat  thereof  The  PFSP  should  detail  the 
security  measures  which  could  be  taken  by 
the  port  facility,  in  close  co-operation  with 


those  responding  and  the  ships  at  the  port 
facility,  which  may  Include: 

.1     Suspension  of  access  to  all.  or  part  of. 
the  port  facility; 

.2    Granting  access  only  to  those 
responding  to  the  security  incident  or  threat 
thereof: 

.3     Suspension  of  pedestrian  or  vehicular 
movement  within  all.  or  part,  of  the  port 
facility: 

.4     Increased  security  patrols  within  the 
port  facility,  if  appropriate; 

.5     Suspension  of  port  operations  within 
all.  or  part,  of  the  port  facility; 

.6    Direction  of  vessel  movements  relating 
to  all.  or  part,  of  the  port  facility:  and 

.7     Evacuation  of  all.  or  part  of,  the  port 
facility. 
Restricted  Areas  Within  the  Port  Facility 

16.21  The  PFSP  should  identify  the 
restricted  areas  to  be  established  within  the 
port  facility,  specify  their  extent,  limes  of 
application,  the  security  measures  to  be  taken 
to  control  access  to  them  and  those  to  be 
taken  to  control  activities  within  them.  This 
should  also  include,  in  appropriate 
circumstances,  measures  to  ensure  that 
temporary  restricted  areas  are  security  swept 
both  before  and  after  that  area  is  established. 

The  purpose  of  restricted  areas  is  to; 

.1     Protet:t  passengers,  ship's  personnel, 
port  facility  personnel  and  visitors,  including 
those  visiting  in  connection  with  a  ship: 

.2     Protect  the  port  facility; 

.3     Protect  ships  using,  and  serving,  the 
port  facility; 

.4     Protect  sensitive  security  locations  and 
areas  within  the  port  facility. 

,5    To  prote<:t  security  and  surveillance 
equipment  and  systems:  and 

.6     Prote<,t  cargo  and  ship's  stores  from 
tampering. 

16.22  The  PFSP  should  ensure  that  all 
restricted  areas  have  clearly  established 
security  measures  to  control: 

.1     Access  by  individuals; 

.2    The  entry,  parking,  loading  and 
unloading  of  vehic;les; 

.3     Movement  and  storage  of  cargo  and 
ship's  stores,  and 

.4     Unaccompanied  baggage  or  personal 
effects. 

16.23  The  PFSP  should  provide  that  all 
restricted  areas  should  be  t.learly  marked 
indicating  that  ac:c.ess  to  the  area  is  restricted 
and  that  unauthorised  presence  within  the 
area  constitutes  a  breach  of  se<:urity. 

16.24  When  automatic  intrusion 
dete<:tion  devices  are  installed  they  should 
alert  a  control  centre  which  can  respond  to 
the  triggering  of  an  alarm. 

16.25  Restricted  areas  may  include: 

.1     Shore  and  waterside  areas  immediately 
adjacent  to  the  ship; 

.2     Embarkation  and  disembarkation  areas, 
passenger  and  ship's  personnel  holding  and 
processing  areas  including  seart;h  points; 

.3     Areas  where  loading,  unloading  or 
storage  of  cargo  and  stores  is  undertaken; 

.4     Locations  where  security  sensitive 
information,  including  cargo  documentation, 
is  held; 

.5     Areas  where  dangerous  goods  and 
hazardous  substances  are  held; 

.6     Vessel  traffic  management  system 
control  rooms,  aids  to  navigation  and  port 
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control  buildings,  including  security  and 
surveillance  control  rooms; 

.7    Areas  where  security  and  surveillance 
equipment  are  stored  or  located; 

.8     Essential  electrical,  radio  and 
telecommunication,  water  and  other  utility 
installations;  and 

.9    Other  locations  in  the  port  facility 
where  access  by  vessels,  vehicles  and 
individuals  should  be  restricted. 

16.26  The  security  measures  may  extend, 
with  the  agreement  of  the  relevant 
authorities,  to  restrictions  on  unauthorised 
access  to  structures  from  which  the  port 
facility  can  be  observed. 

Security  Level  1 

16.27  At  security  level  1.  the  PFSP 
should  establish  the  security  measures  to  be 
applied  to  restricted  areas,  which  may 
include: 

.1     Provision  of  permanent  or  temporary 
barriers  to  surround  the  restricted  area  whose 
standard  should  be  accepted  by  the 
Contracting  Government; 

.2     Provision  of  access  points  where  access 
can  be  controlled  by  security  guards  when  in 
operation  and  which  can  be  effectively 
locked  or  barred  when  not  in  use: 

.3     Providing  passes  which  must  be 
displayed  to  identify  individuals  entitlement 
to  be  within  the  restricted  area; 

.4     Clearly  marking  vehicles  allowed 
access  to  restricted  areas; 

.5     Providing  guards  and  patrols; 

.6     Providing  automatic  intrusion 
detection  devices,  or  surveillance  equipment 
or  systems  to  detect  unauthorised  access  into, 
or  movement  within  restricted  areas;  and 

.7     Control  of  the  movement  of  vessels  in 
the  vicinity  of  ships  using  the  port  facility. 

Security  Level  2 

16.28  At  security  level  2.  the  PFSP 
should  establish  the  enhancement  of  the 
frequency  and  intensity  of  the  monitoring  of. 
and  control  of  access  to,  restricted  areas.  The 
PFSP  should  establish  the  additional  security 
measures,  which  may  include: 

.1     Enhancing  the  effectiveness  of  the 
barriers  or  fencing  surrounding  restricted 
areas,  including  the  use  of  patrols  or 
automatic  intrusion  detection  devices; 

.2     Reducing  the  number  of  access  points 
to  restricted  areas  and  enhancing  the  controls 
applied  at  the  remaining  accesses: 

.3     Restrictions  on  parking  adjacent  to 
berthed  ships; 

.4     Further  restricting  access  to  the 
restricted  areas  and  movements  and  storage 
within  them; 

.5     Use  of  continuously  monitored  and 
recording  surveillance  equipment; 

.6     Enhancing  the  number  and  frequency 
of  patrols  including  waterside  patrols 
undertaken  on  the  boundaries  of  the 
restricted  areas  and  within  the  areas; 

.7     Establishing  and  restricting  access  to 
areas  adjacent  to  the  restricted  reas;  and 

.8    Enforcing  restrictions  on  access  by 
unauthorised  craft  to  the  waters  adjacent  to^v 
ships  using  the  port  facility. 

Security  Level  3 

16.29  At  security  level  3.  the  port  facility 
should  comply  with  the  instructions  issued 
by  those  responding  to  the  security  incident 


or  threat  thereof.  The  PFSP  should  detail  the 
security  measures  which  could  be  taken  by 
the  port  facility,  in  close  co-operation  with 
those  responding  and  the  ships  at  the  port 
facility,  which  may  include: 

.1     Setting  up  of  additional  restricted  areas 
within  the  port  facility  in  proximity  to  the 
security  incident,  or  the  believed  location  of 
the  security  threat,  to  which  access  is  denied; 
and 

.2    Preparing  for  the  searching  of  restricted 
areas  as  part  of  a  search  of  all,  or  part,  of  the 
port  facility. 

Handling  of  Cargo 

16.30  The  security  measures  relating  to 
cargo  handling  should: 

.1     Prevent  tampering,  and 

.2    Prevent  cargo  that  is  not  meant  for 

carriage  from  being  accepted  and  stored 

within  the  port  facility. 

16.31  The  security  measures  should 
include  inventory  control  procedures  at 
access  points  to  the  port  facility.  Once  within 
the  port  facility  cargo  should  be  capable  of 
being  identified  as  having  been  checked  and 
accepted  for  loading  onto  a  ship  or  for 
temporary  storage  in  a  restricted  area  while 
awaiting  loading.  It  may  be  appropriate  to 
restrict  the  entry  of  cargo  to  the  port  facility 
that  does  not  have  a  confirmed  date  for 
loading. 

Security  Level  1 

16.32  At  security  level  1,  the  PFSP 
should  establish  the  security  measures  to  be 
applied  during  cargo  handling,  which  may 
include: 

.1     Routine  checking  of  cargo,  cargo 
transport  units  and  cargo  storage  areas  within 
the  port  facility  prior  to.  and  during,  cargo 
handling  operations: 

.2    Checks  to  ensure  that  cargo  entering 
the  port  facility  matches  the  delivery  note  or 
equivalent  cargo  documentation; 

.3     Searches  of  vehicles:  and 

.4    Checking  of  seals  and  other  methods 
used  to  prevent  tampering  upon  entering  the 
port  facility  and  upon  storage  within  the  port 
facility. 

16.33  Checking  of  cargo  may  be 
accomplished  by  some  or  all  of  the  following 
means: 

.1     Visual  and  physical  examination;  and 
.2     Using  scanning/detection  equipment, 
mechanical  devices,  or  dogs. 

16.34  When  there  are  regular,  or  repeated, 
cargo  movement  the  Company  Security 
Officer  (CSO)  or  the  Ship  Security  Officer 
(SSO)  may.  in  consultation  with  the  port 
facility,  agree  arrangements  with  shippers  or 
others  responsible  for  such  cargo  covering 
off-site  checking,  sealing,  scheduling, 
supporting  documentation,  etc.  Such 
arrangements  should  be  communicated  to 
and  agreed  with  the  PFSO  concern. 

Security  Level  2 

16.35  At  security  level  2.  the  PFSP 
should  establish  the  additional  security 
measures  to  be  applied  during  cargo  handling 
to  enhance  control,  which  may  include: 

.1     Detailed  checking  of  cargo,  cargo 
transport  units  and  cargo  storage  areas  within 
the  port  facility: 

.2     Intensified  checks,  as  appropriate,  to 
ensure  that  only  the  documented  cargo  enters 


the  port  facility,  is  temporarily  stored  there 

and  then  loaded  onto  the  ship; 

.3    Intensified  searches  of  vehicles;  and 
.4     Increased  frequency  and  detail  in 

checking  of  seals  and  other  methods  used  to 

prevent  tampering. 

16.36  Detailed  checking  of  cargo  may  be 
accomplished  by  some  or  all  of  the  following 
means; 

.1     Increasing  the  frequency  and  detail  of 
checking  of  cargo,  cargo  transport  units  and 
cargo  storage  areas  within  the  port  facility 
(visual  and  physical  examination); 

.2  Increasing  the  frequency  of  the  use  of 
scanning/detection  equipment,  mechanical 
devices,  or  dogs:  and 

.3    Co-ordinating  enhanced  security 
measures  with  the  shipper  or  other 
responsible  party  in  addition  to  an 
established  agreement  and  procedures. 

Security  Level  3 

16.37  At  security  level  3.  the  port  facility 
should  comply  with  the  instructions  issued 
by  those  responding  to  the  security  incident 
or  threat  thereof.  The  PFSP  should  detail  the 
security  measures  which  could  be  taken  by 
the  port  facility,  in  close  co-operation  with 
those  responding  and  the  ships  at  the  port 
facility,  which  may  include: 

.1     Restriction  or  suspension  of  cargo 
movements  or  operations  within  all.  or  part, 
of  the  port  facility  or  specific  ships:  and 

.2    Verifying  the  inventory'  of  dangerous 
goods  and  hazardous  substances  held  within 
the  port  facility  and  their  location. 

Delivery  of  Ship's  Stores 

16.38  The  security  measures  relating  to 
the  delivery'  of  ship's  stores  should: 

.1  Ensure  checking  of  ship's  stores  and 
package  integrity: 

.2    Prevent  ship's  stores  from  being 
accepted  without  inspection; 

.3    Prevent  tampering; 

.4    Prevent  ship's  stores  from  being 
accepted  unless  ordered; 

.5    Ensure  searching  the  delivery  vehicle: 
and 

.6    Ensure  escorting  delivery  vehicles 
within  the  port  facility. 

16.39  For  ships  regularly  using  the  port 
facility  it  may  be  appropriate  to  establish 
procedures  involving  the  ship,  its  suppliers 
and  the  port  facility  covering  notification  and 
timing  of  deliveries  and  their  documentation. 
There  should  always  be  some  way  of 
confirming  that  stores  presented  for  delivery 
are  accompanied  by  evidence  that  they  have 
been  ordered  by  the  ship. 

Security  Level  1 

16.40  At  security  level  1,  the  PFSP 
should  establish  the  security  measures  to  be 
applied  to  control  the  delivery  of  ship's 
stores,  which  may  include: 

.1     Checkingof  ship's  stores; 

.2     Advance  notification  as  to  composition 
of  load,  driver  details  and  vehicle 
registration:  and 

.3     Searching  the  delivery  vehicle. 

16.41  Checking  of  ship's  stores  may  be 
accomplished  by  some  or  all  of  the  following 
means: 

.1     Visual  and  physical  examination;  and 
.2    Using  scanning/detection  equipment, 
mechanical  devices  or  dogs. 
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Security  Level.2 

16.42  At  security  level  2.  the  PFSP 
should  establish  the  additional  se<:urity 
measures  to  be  applied  to  enhance  the 
control  of  the  delivery  of  ship's  stores,  which 
may  include: 

i     Detailed  checking  of  ship's  stores; 

.2     Detailed  searches  of  the  delivery 
vehicles; 

.3    Co-ordination  with  ship  personnel  to 
check  the  order  against  the  delivery  note 
prior  to  entry  to  the  port  facility;  and 

.4  Escorting  the  delivery  vehicle  within 
the  port  facility- 

16.43  Detailed  checking  of  ship's  stores 
may  be  accomplished  by  some  or  all  of  the 
following  means: 

.1     Increasing  the  frequency  and  detail  of 
searches  of  delivery  vehicles; 

.2     Increasing  the  u.se  of  scanning/ 
detection  equipment,  mechanical  devices,  or 
dogs;  and 

.3  Restricting,  or  prohibiting,  entry  of 
stores  that  will  not  leave  the  port  facility 
within  a  specified  period. 

Security  Level  3 

16.44  At  security  level  3.  the  port  facility 
should  comply  with  the  instructions  issued 
by  those  responding  to  the  security  incident 
or  threat  thereof.  The  PFSP  should  detail  the 
security  measures  which  could  be  taken  by 
the  port  facility,  in  close  co-operation  with 
those  responding  and  the  ships  at  the  port 
facility  which  may  include  preparation  for 
restriction,  or  suspension,  of  the  delivery  of 
ship's  stores  within  all,  or  part,  of  the  port 
facility. 

Handling  Unaccompanied  Baggage 

16.4.'>     The  PFSP  should  establish  the 
sec:urily  measures  lo  be  applied  to  ensure 
that  unaccompanied  baggage  [i.e..  any 
baggage,  including  personal  effects,  which  is 
not  with  the  passenger  or  member  of  ship's 
personnel  at  the  point  of  inspection  or 
search)  is  identified  and  subjected  to 
appropriate  screening,  including  .searching, 
before  is  allowed  in  the  port  facility  and. 
depending  on  the  storage  arrangements, 
before  it  is  Iransferred  between  the  port 
facility  and  the  ship. 

Il  is  not  envisaged  that  su(.h  baggage  will 
be  subjected  to  sc;reening  by  both  the  port 
facility  and  the  ship,  and  in  cases  wht^re  both 
are  suitably  equipped,  the  responsibility  for 
screening  should  rest  with  the  port  facility. 

Close  co-operation  with  the  ship  is 
essential  and  steps  should  be  taken  to  ensure 
that  unaccompanied  baggage  is  handled 
securely  after  st;reening. 

Se<:urity  Level  1 

16.46  At  security  level  1.  the  PFSP 
should  establish  the  se<;urity  measures  to  be 
applied  when  handling  unaccompanied 
baggage  to  ensure  thai  unaccompanied 
baggage  is  s<:reened  or  searched  up  to  and 
including  100  percent,  which  mav  include 
use  of  x-ray  screening. 

Security  Level  2 

16.47  At  set:urity  level  2,  the  PFSP 
should  establish  the  additional  security 
measures  lo  he  applied  when  handling 
unaccompanied  baggage  whii;h  should 
include  IIX)  percent  x-ray  screening  of  all 
unaccompanied  baggage. 


Security  Level  3 

16.48  At  security  level  3.  the  port  facility 
should  comply  with  the  instructions  issued 
by  those  responding  to  the  security  incident 
or  threat  thereof.  The  PFSP  should  detail  the 
security  measures  which  could  be  taken  by 
the  port  facility,  in  close  co-operation  with 
those  responding  and  the  ships  at  the  port 
facility,  which  may  include: 

.1     Subjecting  such  baggage  to  more 
extensive  screening,  for  example  x-raying  it 
from  at  least  two  different  angles; 

.2     Preparations  for  restriction  or 
suspension  of  handling  or  unaccompanied 
baggage;  and 

.3     Refusal  to  accept  unaccompanied 
baggage  into  the  port  facility. 

Monitoring  the  Security  of  the  Port  Facility 

16.49  The  port  facility  security 
organization  should  have  the  capability  to 
monitor  the  port  facility  and  its  nearby 
approaches,  on  land  and  water,  at  all  times, 
inc:luding  the  night  hours  and  periods  of 
limited  visibility,  the  restricted  areas  within 
the  port  facility,  the  ships  at  the  port  facility 
and  areas  surrounding  ships.  Such 
monitoring  can  include  use  of: 

.1     Lighting; 

.2     Security  guards,  including  fool,  vehicle 
and  waterborne  patrols,  and 

.3     Automatic  intrusion  detection  devices 
and  surveillance  equipment. 

16.50  When  used,  automatic  intrusion 
detection  devices  should  activate  an  audible 
and/or  visual  alarm  at  a  location  that  is 
continuously  attended  or  monitored. 

16.51  The  PFSP  should  establish  the 
pro{:edures  and  equipment  needed  at  each 
security  level  and  the  means  of  ensuring  that 
monitoring  equipment  will  be  able  to 
perform  continually,  including  consideration 
of  the  possible  effet:ls  of  weather  or  of  power 
disruptions. 

Security  Level  1 

16.52  At  security  level  1,  the  PFSP 
should  establish  the  security  measures  lo  be 
applied  which  may  be  a  combination  of 
lighting,  security  guards  or  use  of  se<.urity 
and  surveillance  equipment  to  allow  port 
facility  security  personnel  to: 

.  1     Observe  the  general  port  facility  area, 
inc:luding  shore  and  water-side  accesses  lo  il; 

.2    Observe  access  poiqts,  barriers  and 
restric:ted  areas,  and 

.3     Allow  port  facility  security  personnel 
to  monitor  areas  and  movements  adjacent  to 
ships  using  the  port  facility,  including 
augmentation  of  lighting  provided  by  the 
ship  itself. 

Security  Level  2 

16.53  At  security  level  2,  the  PFSP 
should  establish  the  additional  security 
measures  to  be  applied  lo  enhance  the 
monitoring  and  surveillance  capability, 
which  may  include: 

.1     Increasing  the  coverage  and  intensity 
of  lighting  and  surveillance  equipment, 
including  the  provision  of  additional  lighting 
and  surveillance  coverage; 

.2     Inc:reasing  the  frequency  of  foot, 
vehicle  or  waterborne  patrols,  and 

.3     Assigning  additional  security 
personnel  to  monitor  and  patrol. 


Security  Level  3 

16.54  At  security  level  3,  the  port  facility 
should  comply  with  the  instructions  issued 
by  those  responding  to  the  security  incident 
or  threat  thereof.  The  PFSP  should  detail  the 
security  measures  which  could  be  taken  by 
the  port  facility,  in  close  co-operation  with 
those  responding  and  the  ships  at  the  port 
facility,  which  may  include: 

.1     Switching  on  all  lighting  within,  or 
illuminating  the  vicinity  of,  the  port  facihty; 

.2     Switching  on  all  surveillance 
equipment  capable  of  recording  activities 
within,  or  adjacent  to,  the  port  facility;  and 

.3     Maximising  the  length  of  time  such 
surveillance  equipment  can  continue  to 
record. 

Differing  Security  Levels 

16.55  The  PFSP  should  establish  details 
of  the  procedures  and  security  measures  the 
port  facility  could  adopt  if  the  port  facility 

is  at  a  lower  security  level  than  that  applying 

to  a  ship. 

Activities  not  covered  by  the  Code 

16.56  The  PFSP  should  establish  details 
of  the  procedures  and  security  measures  the 
port  facility  should  apply  when: 

.1     It  is  interfacing  with  a  ship  which  has 
been  at  a  port  of  a  State  which  not  a 
Contracting  Government; 

.2     It  is  interfacing  with  a  ship  to  which 
this  Code  does  not  apply;  and 

.3     It  is  interfacing  with  fixed  or  floating 
platforms  or  mobile  offshore  drilling  units  on 
location. 

De<:larations  of  Security 

16.57  The  PFSP  should  establish  the 
procedures  to  be  followed  when  on  the 
instructions  of  the  Contracting  Ckivemment 
the  PFSO  requests  a  Declaration  of  Security 
or  when  a  DoS  is  requested  by  a  ship. 

Audit.  Review  and  Amendment 

16.58  The  PFSP  should  establish  how  the 
PFSO  intends  to  audit  the  continued 
effectiveness  of  the  PFSP  and  the  procedure 
lo  be  followed  lo  review,  update  or  amend 
the  PFSP. 

16.59  The  PFSP  should  be  reviewed  at 
the  discretion  of  the  PFSO.  In  addition  it 
should  be  reviewed: 

.1     If  the  PFSA  relating  to  the  port  facility 
is  altered; 

.2  If  an  independent  audit  of  the  PFSP  or 
the  Contracting  Government's  testing  of  the 
port  facility  security  organization  identifies 
failings  in  the  organization  or  questions  the 
c:ontinuing  relevanc:e  of  signific:ant  element 
of  the  approved  PFSP; 

.3     Following  seturity  incidents  or  threats 
thereof  involving  the  port  facility;  and 

.4     Following  changes  in  ownership  or 
operational  control  of  the  port  facility. 

16.60  The  PFSO  can  recommend 
appropriate  amendments  to  ihe  approved 
plan  following  any  review  of  the  plan. 
Amendments  to  the  PFSP  relating  lo: 

.1     Proposed  c;hanges  which  could 
fundamentally  alter  the  approach  adopted  to 
maintaining  the  security  of  the  port  facility; 
and 

.2    The  removal,  alteration  or  replacement 
of  permanent  barriers,  security  and 
surveillance  equipment  and  systems  etc.. 
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previously  considered  essential  in 
maintaining  the  security  of  the  port  facility; 

Should  be  submitted  to  the  Contracting 
Government  that  approved  the  original  PFSP 
for  their  consideration  and  approval.  Such 
approval  can  be  given  by,  or  on  behalf  of,  the 
Contracting  Government  with,  or  without, 
amendments  to  the  proposed  changes. 

On  approval  of  the  PFSP  the  Contracting 
Government  should  indicate  which 
procedural  or  physical  alterations  have  to  be 
submitted  to  it  for  approval. 

Approval  of  Port  Facility  Security  Plans 

16.61  PFSPs  have  to  be  approved  by  the 
relevant  Contracting  Government  which 
should  establish  appropriate  procedures  to 
provide  for: 

.1     The  submission  of  PFSPs  to  them; 

.2    The  consideration  of  PFSPs; 

.3    The  approval  of  PFSPs,  with  or 
without  amendments; 

.4     Consideration  of  amendments 
submitted  aftCT  approval,  and 

.5    Procedures  for  inspecting  or  auditing 
the  continuing  relevance  of  the  approved 
PFSP. 

At  all  stages  steps  should  be  taken  to 
ensure  that  the  contents  of  the  PFSP  remains 
confidential. 

Statement  of  Compliance  of  a  Port  Facility 

16.62  The  Contracting  Government 
within  whose  territory  a  port  facility  is 
located  may  issue  an  appropriate  Statement 
of  Compliance  of  a  Port  Facility  (SoCPF) 
indicating: 

.1     The  port  facility; 

.2    That  the  port  facility  complies  with  the 
provisions  of  chapter  XI-2  and  part  A  of  the 
Code. 

.3    The  period  of  validity  of  the  SoCPF 
which  should  be  specified  by  the  Contracting 
Governments  but  should  not  exceed  five 
years;  and 

.4    The  subsequent  verification 
arrangements  established  by  the  Contracting 
Government  and  a  confirmation  when  these 
are  carried  out. 

16.63  The  Statement  of  Compliance  for 
Port  Facility  should  be  in  form  set  out  in  the 
appendix  to  this  Part  of  the  Code.  If  the 
language  used  is  not  Spanish,  French  or 
English,  the  Contracting  Government,  if  it 
considers  it  appropriate  may  also  include  a 
translation  into  one  of  these  languages. 

17     Port  facility  security  officer 

17.1  In  those  exceptional  instances  where 
the  ship  security  officer  has  questions  about 
the  validity  of  credentials  of  those  seeking  to 
board  the  ship  for  official  purposes,  the  port 
facility  security  officer  should  assist. 

17.2  The  port  facility  security  officer 
should  not  be  responsible  for  routine 
confirmation  of  the  identity  of  those  seeking 

■  to  board  the  ship. 

In  addition  relevant  guidance  is  provided 
undei'  sections  15, 16  andlS. 

18    Training,  drills  and  exercises  for  port 
facility  security 

18.1    The  Port  Facility  Security  Officer 
should  have  knowledge  and  receive  training, 
in  some  or  all  of  the  following,  as 
appropriate: 


.1     Security  administration; 

.2  Relevant  international  conventions, 
codes  and  recommendations; 

.3     Relevant  Government  legislation  and 
regulations; 

.4    Responsibilities  and  functions  of  other 
security  organisations; 

.5    Methodology  of  port  facility  security 
assessment; 

.6    Methods  of  ship  and  port  facility 
security  surveys  and  inspections; 

.7    Ship  and  port  operations  and 
conditions; 

.8    Ship  and  port  facility  security 
measures; 

.9    Emergency  preparedness  and  response 
and  contingency  planiTing; 

.10  Instruction  techniques  for  security 
training  and  education,  including  security 
measures  and  procedures; 

.11     Handling  sensitive  security  related 
information  and  security  related 
communications; 

.  1 2     Knowledge  of  current  security  threats 
and  patterns; 

.13     Recognition  and  detection  of 
weapons,  dangerous  substances  and  devices; 

.14    Recognition,  on  a  non  discriminatory 
basis,  of  characteristics  and  behavioural 
patterns  of  persons  who  are  likely  to  threaten 
the  security; 

.15     Techniques  used  to  circumvent 
security  measures; 

.16    Security  equipment  and  systems,  and 
their  operational  limitations; 

.17    Methods  of  conducting  audits, 
inspection,  control  and  monitoring; 

.18  Methods  of  physical  searches  and 
non-intrusive  inspections; 

.19    Security  drills  and  exercises, 
including  drills  and  exercises  with  ships;  and 

.20  Assessment  of  security  drills  and 
exercises. 

18.2  Port  facility  personnel  having 
specific  security  duties  should  have 
knowledge  and  receive  training,  in  some  or 
all  of  the  following,  as  appropriate: 

.  1     Knowledge  of  current  security  threats 
and  patterns; 

.2    Recognition  and  detection  of  weapons 
dangerous  substances  and  devices; 

.3  Recognition  of  characteristics  and 
behavioural  patterns  of  persons  who  are 
likely  to  threaten  security; 

.4    Techniques  used  to  circumvent 
security  measures; 

.5    Crowd  management  and  control 
techniques; 

.6    Security  related  communications; 

.7    Operations  of  security  equipment  and 
systems; 

.8    Testing,  calibration  and  maintenance 
of  security  equipment  and  systems, 

.9  Inspection,  control,  and  monitoring 
techniques;  and 

.10    Methods  of  physic:al  searches  of 
persons,  personal  effects,  baggage,  cargo,  and 
ship's  stores. 

18.3  All  other  port  facility  personnel 
should  have  knowledge  of  and  be  familiar 
with  relevant  provisions  of  the  PFSP,  in  some 
or  all  of  the  following,  as  appropriate: 

.1  The  meaning  and  the  consequential 
requirements  of  the  different  security  levels; 


^     Kecognmon  ana  aeietuon  oi  weapons. 
dangerous  substances  and  devices; 

.3  Recognition  of  characteristics  and 
behavioural  patterns  of  persons  who  are 
likely  to  threaten  the  security;  and 

.4    Techniques  used  to  circumvent 
security  measures. 

18.4  The  objective  of  drills  and  exercises 
is  to  ensure  that  port  facility  personnel  are 
proficient  in  all  assigned  security  duties,  at 
all  security  levels,  and  to  identify  any 
security  related  deficiencies,  which  need  to 
be  addressed. 

18.5  To  ensure  the  effective 
implementation  of  the  provisions  of  the  port 
facility  security  plan,  drills  should  be 
conducted  at  least  every  three  months  unless 
the  specific  circumstances  dictate  otherwise. 
These  drills  should  test  individual  elements 
of  the  plan  such  as  those  security  threats 
listed  in  paragraph  15.11. 

18.6  Various  types  of  exercises  which 
may  include  participation  of  port  facility 
security  officers,  in  conjunction  with  relevant 
authorities  of  Contracting  Governments, 
company  security  officers,  or  ship  security 
officers,  if  available,  should  be  carried  out  at 
least  once  each  calendar  year  with  no  more 
than  18  months  between  the  exercises. 
Requests  for  the  participation  of  company 
security  officers  or  ships  security  officers  in 
joint  exercise  should  be  made  bearing  in 
mind  the  security  and  work  implications  for 
the  ship.  These  exercises  should  test 
communication,  coordination,  resource 
availability  and  response.  These  exercises 
may  be: 

.1     Full  scale  or  live; 

.2    Tabletop  simulation  or  seminar;  or 

.3     Combined  with  other  exercises  held 

such  as  emergency  response  or  other  port 

State  authority  exercises. 

19    Verification  and  certification  for  ships 
No  additional  guidance. 

.Appendix  to  Part  B 

Af'}H  ric.  \  1 — I  oim  of  a  Declaration  of 

St-  uri'N 

Declaration  of  Security 

Name  of  Ship: 
Port  of  Registry: 
IMO  Number: 
Name  of  Port  Facility: 
This  Declaration  of  Security  is  valid 

fixjm ^_  until , 

for  the  following 
activities  


(list  the 


activities  with  relevant  details)  under  the 
following  security  levels: 
Security  level{s)  for  the  ship: 
Security  level(s)  for  the  port  facility: 

The  port  facility  and  ship  agree  to  the 
following  security  measures  and 
responsibilities  to  ensure  compliance  with 
the  requirements  of  Part  A  of  the 
International  Code  for  the  Security  of  Ships 
and  of  Port  Facilities. 


7'<":ii() 


)  .■(!. 
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Activity 


The  port  taciljty 


The  ship 


The  affixing  of  the  initials  of  the  SSO  or  PFSO  under  these  columns  indicates  that  the  activity  will  be  done,  in  accordance  with  relevant  approved 

plan,  by 


Ensunng  the  performance  of  all  secunty  duties 

Monitonng  restricted  areas  to  ensure  thai  only  authonzed  personnel 
have  access 

Controlling  access  to  the  port  facility 

Controlling  access  to  the  ship 

Monitonng  of  the  port  facility,  including  berthing  areas  and  areas  sur- 
rounding the  ship 

Monitonng  of  the  ship,  including  berthing  areas  and  areas  surroundir>g 
the  ship 

Handling  of  cargo 

Delivery  of  ship's  stores 

Handling  unaccompanied  baggage 

Controlling  the  embarkation  of  persons  and  their  effects 

Ensunng  that  security  communication  is  readily  available  between  the 
ship  and  port  facility 


The  signatories  to  this  agreement  certify  that  security  measures  and  arrangements  for  both  the  port  facility  and  the  ship  during  the  specified 
activities  meet  the  provisions  of  chapter  XI-2  and  Part  A  of  Code  that  will  be  implemented  in  accordance  with  the  provisions  already 
stipulated  in  their  approved  plan  or  the  specific  arrangements  agreed  to  and  set  out  in  the  attached  annex. 

Dated  at on  the 

a 

Signed  For  and  On  Behalf  of 


The  port  facility 


(Signature  of  Port  Facility  Secunty  Officer) 


tt>e  ship 


(Signature  of  Master  or  Ship  Security  Officer) 


Name  and  Title  of  Person  Who  Signed 


Name 
Title; 


Name: 
Titte: 


Contact  Details  (to  be  completed  as  appropriate) 

[Indicate  the  telephone  numl)ers  or  the  radio  channels  or  frequencies  to  be  used] 


for  tlie  port  facility: 


Port  Facility 

Port  Facility  Security  Officer 


for  the  ship: 


Master 

Ship  Secunty  Officer 

Company 

Company  Secunty  Officer 


\  [ipendix  2 — Form  of  a  Statement  of 
I  umpiiance  of  a  Port  Facility 

Statement  of  Compliance  of  a  Port  Facility 

(Official  seal) 

(State) 

Statement  Number 

Issued  under  the  provisions  of  part  B  of  the 
International  Code  for  the  Security  of  Ships 
and  of  Port  Facilities  (ISPS  CODE). 

The  Government 

of (name  of  the  State). 

Name  of  the  Port  Facility:     

Address  of  the  Port  Facility  :    

This  is  to  Certify  that  the  compliance  of 
this  port  facility  with  the  provisions  of 
chapter  XI-2  and  part  A  of  the  International 
Code  for  the  Security  of  Ships  and  of  Port 
Facilities  (ISPS  Code)  has  been  verified  and 
that  this  port  facility  operates  in  accordance 
with  the  approved  Port  Facility  Security 
Plan.  This  plan  has  been  approved  for  the 


following  <specify  the  types  of  operations, 
types  of  ship  or  activities  or  other  relevant 
information>:  (delete  as  appropriate): 

Passenger  ship 

Passenger  high  speed  craft 

Cargo  high  speed  craft 

Bulk  carrier 

Oil  tanker 

Chemical  tanker 

Gas  carrier 

Mobile  offshore  Drilling  Units 

Cargo  ships  other  than  those  referred  to 

above 

This  Statement  of  Compliance  is  valid 

until .  subject  to 

verifications  (as  indicated  overleaf). 

Issued  at  (place  of  issue  of 

the  statement) 
Date  of  issue  


(Seal  or  stamp  of  issuing  authority,  as 

apprnpriatp) 

I  iiiliii  s<-mi-ii'  lilt   \  ii  ill!  .iliiiii-. 

The  Government  of  <insert  name  of  the 
State>  has  established  that  the  validity  of  this 
Document  of  Compliance  is  subject  to  <insert 
relevant  details  of  the  verifications  (e.g. 
mandatory  annual  or  unscheduled)>. 

This  is  to  Certify  that,  during  a  verification 
carried  out  in  accordance  with  paragraph  B/ 
16.40.3  of  the  ISPS  Code,  the  Port  Facility 
was  found  to  comply  with  the  relevant 
provisions  of  chapter  XI-2  of  the  Convention 
and  Part  A  of  the  ISPS  Code. 

1st  Verification 

Signed: 


(Signature  of  the  duly  authorized  official 
issuing  the  document) 


(Signature  of  authorized  official) 

Place: 

Date:  
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2nd  Verification 
Signed: 


(Signature  of  authorized  official) 

Place: 

Date: 

3rd  Verification 

Signed: 


(Signature  of  authorized  official) 

Place: 

Date:   

4th  Verification 

Signed: 


(Signature  of  authorized  official) 

Place: 

Date:  

Appendix  C 

(osl  Analvsis  Report  tor  \»'sscl.  hacility, 
and  Port  Se<  unl\  .  Dei  embf  r  20,  2002, 
Sl.;ndar(is  F  valuation  and  .\nal\sis  Division. 
I  .S.  (,()dsl  (lUdrd  Headquarters 

Acronyms 

AOR — Area  of  Responsibility 

BLS — U.S.  Department  of  Labor  Bureau  of 

Labor  Statistics 
CCTV — Closed  Circuit  Television 
CFR — Code  of  Federal  Regulations 
COTP— Captain  of  the  Port 
CSO — Company  Security  Officer 
DOT — U.S.  Department  of  Transportation 
FSA — Facility  Security  Assessment 
FSO — Facility  Security  Officer 
FSP — Facility  Security  Plan 
GT — Gross  Tons 

IMO — International  Maritime  Organization 
ISPS  Code — International  Code  for  the 

Security  of  Ships  and  of  Port  Facilities 
ITB — Integrated  Tug-Barge 
MARAD — U.S.  Maritime  Administration 
MARSEC — Maritime  Security  Level 
MODU— Mobile  Offshore  Drilling  Unit 
MSMS — Marine  Safety  Management  System 
NAICS — North  American  Industry 

Classification  System 
NVIC — Navigation  and  Vessel  Inspection 

Circular 
O&M — Operation  and  Maintenance 
OSV— Offshore  Supply  Vessel 
PFSA — Port  Facility  Security  Assessment 
PFSC — Port  Facility  Security  Committee 
PFSP— Port  Facility  Security  Plan 
PFSO— Port  Facility  Security  Officer 
PSA — Port  Security  Assessment 
PSC — Port  Security  Committee 
PSP— Port  Security  Plan 
PV — Present  Value 

SBA — Small  Business  Administration 
SOLAS — Convention  for  the  Safety  of  Life  at 

Sea 
VSA — Vessel  Security  Assessment 
VSP— Vessel  Security  Plan 
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owner 
Table  62.  Example  cost  for  dry  bulk  facility 

owner 
Table  63.  Example  cost  for  petroleum  facility 

owner 
Table  64.  Total  national  PV  cost  for  facility 

security,  in  Smillions 
Table  65.  Total  national  initial  and  annual 

cost  by  element  of  compliance,  in 

Smillions 
Table  66.  PSC  meeting  frequency,  hours,  and 

unit  cost  per  stakeholder 
Table  67.  PSP  planning  and  drill  frequency, 

hours,  and  unit  cost  per  stakeholder 
Table  68.  Total  national  PV  cost  for  port 

seruritv.  in  Smillions 

1  \e(  uti\e  Sumniar) 

Note:  for  definition  of  acronyms,  refer  to 
the  list  at  the  beginning  of  the  report. 

The  United  States  has  been  a 
participant  in  negotiations  at  IMO 
developing  the  ISPS  Code.  This  analysis 
presents  the  scope  and  magnitude  of 
costs  that  the  maritime  transportation 
industry  could  incur  for  implementing 
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and  complying  with  the  ISPS  Code, 
parts  A  and  B.  and  Coast  Guard  issued 
NVICs  (4-02,  9-02.  10-02).  The  purpose 
of  this  report  is  to  present  the  broad  set 
of  assumptions  that  we  used  to  develop 
our  cost  estimates,  document  our 
analysis,  and  make  that  information 
available  to  the  public  for  comment. 
For  the  purposes  of  good  business 
practice  or  regulations  promulgated  by 
other  Federal  and  State  agencies,  many 
companies  have  spent,  to  date,  a 
substantial  amount  of  money  and 
resources  to  upgrade  and  improve 
security.  The  costs  shown  in  this 
analysis  do  not  include  resources  these 
companies  have  already  spent  to 
enhance  security. 

We  realize  that  every  company 
engaged  in  maritime  commerce  would 
not  implement  the  ISPS  Code  exactly  as 
presented  in  this  analysis.  Depending 
on  each  company's  choices,  some 
companies  could  spend  much  less  than 
what  is  estimated  herein  while  others 
could  spend  significantly  more.  In 
general,  we  assume  that  each  company 
would  implement  the  ISPS  Code  based 
on  the  type  of  vessels  or  facilities  it 
owns  or  operates  and  whether  it  engages 
in  international  or  domestic  trade. 

The  ISPS  Code  provides  requirements 
for  "Port  Facilities. '■  Because  the  Coast 
Guard  differentiates  between  ports  and 
facilities  in  domestic  regulations, 
however,  we  are  presenting  this  coSt 
analysis  in  three  sections:  vessel 
security,  facility  security,  and  port 
security.  As  a  result,  for  the  purposes  of 
this  cost  analysis,  the  terms  PFSC. 
PFSO.  PFSA.  and  PFSP  have  been 
replaced  with  PSC  and  PSP  for  the  port 
security  section  and  FSO.  FSA.  and  FSP 
for  the  facility  security  section. 

This  analysis  presents  the  estimated 
cost  if  vessels,  facilities,  and  ports  are 
operating  at  MARSEC  1  (the  current 
level  of  operations  since  the  events  of 
September  11.  2001).  We  do  not 
estimate  costs  for  MARSEC  2  or  3 
because  the  nature  of  a  threat  will 
determine  the  cost  of  responding  to  that 
threat.  Depending  on  circumstances, 
one  port,  a  U.S.  coast,  or  the  entire 
country  could  have  an  elevated 
MARSEC  level.  The  costs  for  this  vast 
range  of  threat  levels  are  difficult  to 
estimate  with  any  accuracy.  Under 
MARSEC  2  and  3,  we  would  expect  not 
just  the  immediate  effects  of  increasing 
security  with  more  personnel  and  more 
screening,  but  also  "ripple"  effects — 
delayed  commerce,  decreased  product 
availability,  price  increases,  increased 
unemployment,  unstable  markets 
worldwide,  even  negative  psychological 
effects  of  threats.  The  recent  shut-down 
of  the  West  Coast  ports,  while  not  in 
response  to  a  security  threat,  present  a 


good  example  of  the  economic  costs  that 
we  could  experience  under  increased 
MARSEC  levels. 

We  do  not  anticipate  that 
implementing  the  ISPS  Code  will 
require  additional  manning  aboard 
vessels;  the  duties  envisioned  can  be 
assumed  by  existing  personnel.  For 
facilities,  we  anticipate  additional 
personnel  in  the  form  of  security  guards 
that  can  be  hired  through  contracting 
with  a  private  firm  specializing  in 

securitv 

Based  on  this  analysis,  the  first-year 
cost  of  implementing  the  ISPS  Code  for 
vessels,  facilities,  and  ports  is 
approximately  $1.4  billion,  with  costs  of 
approximately  PV  $6.0  billion  over  the 
next  10  years  (2003-2012,  7  percent 
discount  rate).  Estimated  costs  are  as 
follows. 

•  Vessel  Security— The  first-year  cost 
of  purchasing  equipment,  hiring 
security  officers,  and  preparing 
paperwork  is  approximately  $188 
million.  Following  initial 
implementation,  the  annual  cost  is 
approximately  $144  million.  Over  the 
next  10  years,  the  cost  would  be  PV  $11 
billion  approximately  The  paperwork 
burden  associated  with  planning  would 
be  approximately  141.000  hours  in  the 
first  year  and  7,000  hours  in  subsequent 
years. 

•  Facility  Security — The  first-year 
cost  of  purchasing  equipment,  hiring 
security  officers,  and  preparing 
paperwork  is  an  estimated  $963  million. 
Following  initial  implementation,  the 
annual  cost  is  approximately  $535 
million.  Over  the  next  10  years,  the  cost 
would  be  PV  $4.4  billion  approximately. 
The  paperwork  burden  associated  with 
planning  would  be  approximately 
464.000  hours  in  the  first  year  and 
17,000  hours  in  subsequent  years. 

•  Port  Security— The  first-year  cost  is 
approximately  $120  million.  The 
second-year  cost  is  approximately  $106 
million.  In  subsequent  years,  the  annual 
cost  is  approximately  $46  million.  Over 
the  next  10  years,  the  cost  would  be  PV 
$477  million  approximately.  The 
paperwork  burden  associated  with 
planning  would  be  approximately 
1,090,000  hours  in  2003,  1,278.000 
hours  in  2004.  and  827.000  hours  in 
subsequent  vears. 

\  csscl    Sfl   U!  it  \ 

Summary 

Note:  for  definition  of  acronyms 
ihroughout  this  analysis,  refer  lo  the  list  at 
the  bfigirining  of  the  report. 

Implementing  the  ISPS  Code  and 
NVICs  could  affect  about  10.625  vessels. 

The  estimated  cost  of  complying  with 
the  ISPS  Code,  parts  A  and  B,  and 


NVICs  iS  PV  SI. 129  billion  (20U3-2012. 
7  percent  discount  rate).  Approximately 
PV  $257  million  of  this  total  is 
attributable  to  U.S.-fiagged  SOLAS 
vessels.  The  remaining  PV  $871  million 
is  attributable  to  domestic  vessels  (non- 
SOLAS)  that  are  affected.  In  the  first 
year  of  compliance,  the  cost  of 
purchasing  equipment,  hiring  security 
officers,  and  preparing  paperwork  is  an 
estimated  $188  million  (non- 
discounted.  $42  million  for  the  U.S.- 
fiagged  SOLAS  fieet,  $146  million  for 
the  domestic  fleet).  Following  initial 
implementation,  the  annual  cost  of 
compliance  is  an  estimated  $144  million 
(non-discounted.  $33  million  for  the 
US-flagged  SOLAS  fieet.  $111  million 
for  the  domestic  fleet). 

For  the  U.S. -flagged  SOLAS  fieet. 
approximately  60  percent  of  the  initial 
cost  is  for  hiring  CSOs  and  training.  24 
percent  is  for  vessel  equipment.  7 
percent  is  for  assigning  VSOs  to  ships, 
and  9  percent  is  associated  with 
paperwork  (VSAs.  VSPs).  Following  the 
first  year,  approximately  79  percent  of 
the  cost  is  for  CSOs  and  training,  3 
percent  is  for  vessel  equipment,  6 
percent  is  for  drilling,  9  percent  is  for 
VSOs,  and  3  percent  is  associated  with 
paperwork.  CSOs  and  training  are  the 
primary  cost  driver  for  U.S.-fiagged 
SOLAS  vessels. 

For  the  domestic  fieet,  approximately 
61  percent  of  the  initial  cost  is  for  hiring 
CSOs  and  training,  25  percent  is  for 
vessel  equipment,  8  percent  is  for 
assigning  VSOs  to  ships,  and  6  percent 
is  associated  with  paperwork  (VSAs, 
VSPs).  Following  the  first  year, 
approximately  82  percent  of  the  cost  is 
for  CSOs  and  training.  1  percent  is  for 
vessel  equipment.  6  percent  is  for 
drilling,  10  percent  is  for  VSOs,  and  1 
percent  is  associated  with  paperwork. 
As  with  SOLAS  vessels.  CSOs  are  the 
primary  cost  driver  for  the  domestic 
fieet. 

We  estimate  approximately  140.000 
burden  hours  for  paperwork  during  the 
first  year  of  compliance  (36,000  hours 
for  U.S.-fiagged  SOLAS,  104.000  hours 
for  the  domestic  fleet).  We  estimate 
approximately  7,000  burden  hours 
annually  following  full  implementation 
of  the  ISPS  Code  and  NVICs  (1,000 
hours  for  US-flagged  SOLAS,  6,000 
hours  for  the  domestic  fleet). 

We  assume  shipping  companies 
would  apply  the  ISPS  Code  and  NVICs 
differently  based  on  the  types  of  ships 
they  own  or  operate  and  whether  they 
operate  internationally  or  domestically. 
Because  an  unacceptable  amount  of 
detail  would  be  lost  if  we  developed  an 
"average"  ship  6t  an  "average" 
company,  this  analysis  calculates  cost 
per  affected  vessel  as  well  as  cost  per 
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affected  company  to  capture 
characteristics  unique  to  these  entities. 


Analysis 

Period  of  Analysis 

The  period  of  analysis  is  2003-2012 
(10  years).  Companies  must  come  into 
compliance  with  the  ISPS  Code  in  2004, 
but  we  assume  that  companies  will 


purchase  equipment  and  develop 
security  plans  prior  to  the  effective  date. 
We  assume,  therefore,  that  initial  costs 
will  be  incurred  in  2003,  and  annual 
costs  will  be  incurred  each  year  2004- 
2012. 


I'(i[)uiati()n  Atlected 

i  lit!  population  of  affected  vessels  is  derived  from  the  Coast  Guard's  M.'iMi)  database  and  DOT's  National  Ferr%'  Database. 
The  U.S. -flagged  SOLAS  population  affected  is  presented  in  Table  1.  As  shown,  most  of  the  U.S.-fiagged  SOLAS  fleet  are 
freight  ships,  tank  ships,  small  passenger  vessels,  or  OSVs.  Approximately  170  companies  own/operate  these  vessels. 

Tab.e  1  —Estimated  U  S  -F^z-oiE;  SOLAS  Popuu\tioni-2.3.4 


Vessel 

Count 

Percent  5 

Freight  ship  

241 

2 

114 

14 

14 

39 

2 

109 

2 

75 

1 

8 

20 

37.6 

Freight  barge  

03 

Tank  ship  

17.8 

Tank  barge  

22 

Towtxjat 

2.2 

Fishing  

6.1 

Cruise  vessel  

0.3 

Other  passenger  vessel 

17.0 

MODU  

0.3 

OSV  

11.7 

Oil  recovery 

0.2 

Research  vessel    

1.2 

Industrial  vessel 

3.1 

• 

Total 

641 

100.0 

'  All  vessels  engaged  on  intemafional  voyages  (no  GT  threshold)  There  are  96  vessels  <  100  GT;  ttiere  are  112  <  300  GT. 
^There  are  89  freight  ships.  19  tanks  ships   1  MODU.  and  1  research  vessel  owned  by  MARAD. 
3  There  are  15  ITBs.  They  are  included  in  the  tank  ship  population 
^  There  is  1  recreational  vessel  that  is  not  included  in  these  estimates. 
5  Sum  may  not  add  to  total  due  to  independent  rounding. 

The  domestic  population  (non-SOLAS)  affected  is  presented  in  Table  2.  As  shown,  most  of  the  domestic  fleet  are  tank 
barges,  towboats,  or  OSVs.  Approximately  1,950  companies  own/operate  these  vessels. 


Table  2.— Estimated  Domestic  Population 


Vessel 


Count 


Percent ' 


Freight  ship  .. 
Freight  barge 

Tank  ship  

Tank  barge 

Towboat  >6 

Passenger. 

Passenger, 

Passenger, 

Passenger, 

Passenger, 

Passenger, 

Passenger, 

MODU  

OSV  


meters  2 
<100GT, 
■^100  GT, 
<100GT. 
>100GT. 
>100GT, 
>100GT, 
>100  GT, 


not  ferry  

ferry,  >500  passengers 
ferry,  <500  passengers 

cruise  

not  ferry 

ferry.  >500  passengers 
terry,  <500  passengers 


99 

1.0 

262 

26 

34 

03 

2.891 

29.0 

4.645 

465 

223 

2.2 

43 

0.4 

435 

44 

2 

0.0 

67 

07 

49 

05 

92 

09 

159 

1.6 

983 

9.9 

L 

Total 


9.984 


100.0 


'  Sum  may  not  add  to  total  due  to  independent  rounding. 

2  Towboats  over  50  GT  This  is  a  good  proxy  for  towboats  >  6  meters. 

Unit  Cost  Assumptions 

Equipment 

Costs  of  equipment  are  based  on  extensive  research  and  analysis  of  several  studies  that  addressed  security  needs.  We 
estimate  annual  O&M  cost  for  equipment  is  5  percent  of  the  purchase  price.  Not  all  vessels  would  install  each  piece  of 
equipment.  Unit  costs  of  equipment  are  presented  in  Table  3. 
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Table  3.— Unit  Cost  of  Equipment 

Equipment 

Hand-held  metal  detector  

Hand-held  radio  

Lock  " 

Light  

Camera  •■• 

Auto-intrusion  alarm — 

Ship  security  system  (SOLAS  only)  

Archway  metal  detector  

Portable  vapor  detector  

X-ray  baggage  machine 


Initial 

Annual 

$200 

200 

300 

400 

475 

500 

2.000 

5,500 

8.000 

39,000 

$10 

10 

15 

20 

24 

25 

100 

275 

400 

1,950 

Personnel.  Training,  Drilling,  and 
Planning 

Costs  of  personnel  and  training  are 
based  on  extensive  research  and 
previous  Coast  Guard  analyses  that 
estimated  training  and  planning  costs. 
Personnel  and  training  costs  will  be 
incurred  each  year  of  the  analysis. 
Drilling  costs  will  be  incurred  annually, 
but  not  initially.  Planning  costs  will  be 
incurred  initially  and  annually,  with 
more  costs  incurred  initially  as 
companies  develop  their  security  plans. 

We  assume  costs  will  vary  based  on 
the  types  of  vessels  companies  own. 
Companies  differ  by  size  and  whether  or 
not  they  are  "towing"  companies.  For 
the  purpose  of  this  analysis,  we  assume 
that  a  large  company  owns  more  than  10 
vessels  (excluding  towboats  and  barges). 
A  small  company  owns  10  or  fewer 
ves.sels  (excluding  towboats  and 
barges).'  A  "towing"  company  owns 
only  towboats  and  barges.  A  "non- 
towing"  company  is  any  other  company 
(it  owns  only  non-towing  vessels  or  it 


owns  a  combination  of  towboats  and 
non-towing  vessels). 

We  assume  that  large  companies  will 
have  a  dedicated  CSO.  Small  companies 
will  have  a  part-time  CSO  (we  estimate 
0.25  of  a  dedicated  person).  CSOs  and 
key  crew  will  have  some  form  of 
training  annually  as  refresher  courses 
and  to  address  potential  employee 
turnover  within  a  company.  The  ISPS 
Code  also  requires  all  CSOs  to 
participate  in  an  annual  security 
exercise;  for  the  purposes  of  this 
analysis,  these  costs  have  been 
accounted  for  in  the  "Port  Security" 
section.  VSOs  will  be  existing  personnel 
on  board  vessels  that  will  allocate  part 
of  their  time  toward  security  activities. 
Towing  vessels  will  not  have  VSOs.  For 
VSAs  and  VSPs,  we  assume  the 
company  will  prepare  the  core 
documents,  and  there  will  be  an 
incremental  cost  for  each  vessel 
included  in  the  assessment  or  plan.  The 
incremental  cost  added  to  each  plan 
will  be  based  on  the  number  and  type 
of  vessels.  We  assume  each  hour  of 

Table  4.— Unit  Cost  of  Personnel 

[Loaded  labor  costs] 


planning  costs  an  average  of  SlOO/hour. 
This  is  a  "loaded"  labor  rate,  which 
means  it  includes  the  costs  of  benefits 
and  other  overhead  costs.  While  some 
employees  cost  more  than  this  and  some 
cost  less,  we  believe  $10Q/hour  is  a 
reasonable  average  cost  of  the 
employees  that  would  conduct  this 
work.  To  calculate  costs  for  VSAs  and 
VSPs,  we  estimated  number  of  hours 
that  would  be  required  initially  (plan 
development  and  submission)  and 
annually  (plan  updates),  then 
multiplied  by  hourly  cost. 

For  drilling,  the  time  required  will 
depend  on  the  number  of  crewmembers 
aboard  the  vessel.  We  assume  each  hour 
of  drilling  also  costs  an  average  of  $100/ 
hour  per  crewmember  (again,  a  loaded 
labor  rate  that  represents  an  average  cost 
of  the  labor  performing  these  duties). 
Drilling  for  all  vessels  except  towboats 
and  barges  will  be  conducted  quarterly. 
Towboats  and  associated  barges  will 
drill  under  order  of  the  COTP 
(approximately  every  18  months).  Table 
4  summarizes  personnel  costs. 


Personnel 


CSO  

CSO  training  

Training  of  key  crew 

VSO    

VSA.  non-lowing  

VSA.  towing     

VSP.  non-lowing  

VSP,  towing  


Large  company 


Initial 


$150,000 
3.500 
5,000 
5.000 
8,000 
1,600 
8,000 
1,600 


Annual 


$150,000 

3.500 

5.000 

5.000 

400 

100 

400 

100 


Small  company 


Initial 


$37,500 
2,000 
3.500 
5,000 
4.000 

800 
4,000 

800 


Annual 


$37,500 

2,000 

3.500 

5,000 

200 

100 

200 

100 


Vessel  Costs 

The  following  is  a  summary  of  the  costs  for  each  type  of  vessel.  Company  costs  are  estimated  sepaiatdy.  These  costs 
reflect  the  current  state  of  the  industry  and  the  current  level  of  compliance  with  security  rulemakings  already  in  effect, 
but  not  cost  incurred  in  response  to  the  events  of  September  11,  2001.  Since  neither  the  ISPS  Code  nor  the  NVICs  require 
specific  equipment,  we  estimated  what  an  "average"  vessel  within  each  service  type  would  likely  install. 


'  Our  use  of  "large"  or  "small"  lo  characterize  a 
vessel  company  does  no!  have  the  same  meaning  as 


the  .SBAs  (tefinitioo.  SBA  uses  NAICS,  rvvonue*. 


and  number  of  employees  lo  determine  company 
size. 
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Freii^tit  s[ii[i^  ,iii(i  Barges 
Tables  5-8  present  the  per-vessel  cost  for  U.S. -flagged  SOLAS  and  domestic  freight  ships  and  freight  barges. 

Tablf  5.-- 00=^^  PES  US  -F.AGGEr:  SOLAS  Freight  Ship 

[241  Vessels  aftected] 


Item 


Initial 


Number 


CostAitem 


Total  cost 


Annual 


Numt>er 


Cost/item 


Total  cost 


Hand-held  metal  detector 

Hand-held  radio  

Lock    

Light  

Auto-intrusion  alarm  

Ship  security  system  

Portable  vapor  detector  ... 

VSO  

VSA  (incremental  cost)  ... 
VSP  (incremental  cost)  ... 
Quarterly  drills  


Total  cost  per  vessel 


2  

5  

10  

5  

5  

1  

1  

1  

16.00  hrs 
4.00  hrs  .. 


$200  . 
200  ... 
300  .... 
400  .... 
500  .... 
2,000  . 
8.000  . 
5,000  . 
100/hr 
100/hr 


$400 
1.000 
3,000 
2,000 
2.500 
2.000 
8.000 
5.000 
1.600 
400 


2  $10  

5  10  

10  15  

5' 20  

5 25  

1  100  

1  400  

1  5,000  

0.02  hrs 100/hr 

0.02  hrs i  100/hr 

Ihr.  15crew  1,500/drill 


25,900 


$20 

50 

150 

100 

125 

100 

400 

5,000 

2 

2 

6,000 


11,949 


TaBlE  6  --COS"  PER  U.S.-F^AGGEC  SOLAS  FREiGt-,T   BaRGE 

[2  Vessels  atteciec 


Item 

Initial 

Annual 

Number 

Cost/item 

Total  cost 

Number 

Cost/Hem 

Total  cost 

VSA  (incremental  cost)  

4.00  hrs 

0.25  hrs  

$100/hr 

100/hr 

$400 
25 

0.02  hrs 

0.02  hrs 

$ioa^r 

100/hr 

$2 

VSP  (incremental  cost)  

2 

Total  cost  per  vessel 

425 

4 

Table  7  — OOST  PER  DOMESTIC  FREIGHT  SHIP 
[99  Vessels  affected] 


Item 


Initial 


Number 


Cost/item 


Total  cost 


Numt)er 


Annual 
Cost/item 

$10 

10  

15 

20  

25  

400  

5,000  

100/hr 

100/hr 

1,500/drill  .. 


Total  cost 


Hand-held  metal  detector 

Hand-held  radio  

Lock  

Light 

Auto-intrusion  alarm  

Portable  vapor  detector  ... 

VSO  

VSA  (incremental  cost)  ... 
VSP  (incremental  cost)  ... 
Quarterly  drills  


Total  cost  per  vessel 


2 

5 

10 

5 

5 

1  

1  

8.00  hrs 
4.00  hrs 


$200  .. 
200  .... 
300  .... 
400  .... 
500  .... 
8,000  . 
5,000  . 
100/hr 
100/hr 


$400 
1,000 
3,000 
2.000 
2,500 
8,000 
5,000 
800 
400 


23.100 


2  

5  

10  

5  

5  

1  

1  

0.02  hrs  

0.02  hrs 

1  hr,  15  crew 


$20 

50 

150 

100 

125 

400 

5,000 

2 

2 

6.000 


11.849 


Table  8  —Cost  per  Domestic  Freig^-""  Bsrge 

[262  Vessels  affected] 


Item 

Initial 

Annual 

Number 

Cost/item 

Total  cost 

Number 

Cost/item 

Total  cost 

VSA  (incremental  cost)  

0.02  

$100  

$2 
2 

0.02  hrs  

0.02  hrs 

100/hr 

100/hr 

$2 

VSP  (incremental  cost)  

0.02  hrs 

100/hr   

2 

Total  cost  per  vessel  

4 

4 

Tank  Ships  and  Barges 
Tables  9-12  present  the  per-vessel  cost  for  U.S. -flagged  SOLAS  and  domestic  tank  ships  and  tank  barges. 
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Item 


n.in«v '!« H !  r letal  detector 

>i,«i*)  UN)    idio  

I  IM  K         

I«/.  ; 

Airto  Miir'i'.i.  in  alarm  

''J\%>  JiAwity  system  

STJ.)  

V'-*  («« !'•<•>'■'■'  1'  cost)  ... 

V'.f  (WK  fi-(!i..ri  1    cost)    ... 
l>i.ift«»Hy     Ini' 


! ;  )(al  cost  per  vessel 


Item 


Mnnd  hoW  metal  detector 

M,i(),t  '»Hd  radio  

i   « >•       

<  "1*'^         

A.iic  intrusion  alarm  

V'  J   '  

V  .A    iicremental  c»st)  ... 
^/^^'    incremental  (»st)   ... 

>wi:'.M',     'lOIS      


Total  cost  per  vessel 


Table  9.— Cost  per  U.S.-Flagged  SOlas  ^  ■•. 

[114  Vessels  affected] 


HIP 


Initial 


Number 


1  

5  

10 

5  

5  

1  

1  

16  00  hrs 
4  00  hrs  .. 


Cost/item 


$200  .. 
200  ... 
300  .... 
400  . ... 
500  .. 
2.000  . 
5.000  . 
100/hr 
100/hr 


Total  cost 


$200 
1.000 
3,000 
2,000 
2.500 
2.000 
5,000 
1,600 
400 


17,700 


Annual 


Number 


1  

5  

10  

5  

5  

1  

1  

0.02  hrs 

0.02  hrs  

1  hr,  15  crew 


Cost/item 


$10  

10 ». 

15 

20  

25  

100  

5.000    

lOO^r  

100/hr 

1.500/driH 


Table  10.— Cost  per  U.S. -Flagged  sol  as  t  ■•,-  parge 

[14  Vessels  aftected] 


Table  11.— Cost  per  Domestic  Tank  Ship 

(34  Vessels  atfeded] 

1 


Initial 


Number 


1  

5 

10  

5  

5 

1  

8  00  hrs 
4  00  hrs 


Cost/item 


$200  .. 

200   ... 
300  .... 

400  .... 
500 

5.000  . 

lOQ/hr 

lOOAw 


Total  cost 


$200 
1.000 
3.000 
2.000 
2.500 
5.000 
800 
400 


14.900 


Anrxjal 


Numtwr 


1^ 

5' 

10 

5 

5  

1  

0.02  hrs 

002  hrs 

1  hr.  1 5  crew 


Cost/item 


$10  

10 

15  

20 

25  

5.000  

100/hr  

100/hr  

I.SOO^driN 


Table  12.— Cost  per  Domestil 

[2.891  Vessels  atfeded] 


-^  Barge 


Total  cost 


$10 

50 

150 

100 

125 

100 

5,000 

2 

2 

6.000 

11.539 


Item 

Initial 

Annual 

Number 

Cost/Hem 

Total  cost 

Number 

Cost/item 

Total  cost 

V'.f    ll,M   It 

4  00  hrs  

0  08  hrs  

$100i/hr 

loomr 

$400 
8 

002  hrs 
0.02  hrs  

$100/hr  

$2 

•I'ontal  cost)   

100/hr  

2 

! .  il.ll 

,  lis!  fw  vessel - 

406 

4 

Total  cost 


$10 

SO 

ISO 

100 

125 

5.000 

2 

2 

6,000 


11.439 


Initial 

Annual 

Horn 

Number 

Cost/Nsm 

Total  cost 

Number 

Cost/Hem 

Total  cost 

v*^JV  VitH  fciTw^  'it  cost)       

002  hrs  

002  hrs 

$100^ 

lOOTw 

$2 

2 

002  hrs 
0  02  hrs 

$ioomr 

100/hr 

$2 

V    .t       («  1.       .        il  cost)    

2 

Total  cost  per  vessel  

4 

4 

l*IS 


I  I'd  Vessels 

13-15  present  the  per- vessel  cost  for  U.S.-fli^ged  SOLAS  towboats  and  fish  processors  and  domestic  tovi^boats. 
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Tae.e  13  — Ccs-  ==f-  U  S  -F^AoGe:  SOlAS  T: 
[14  Vessels  afiectedj 


Item 

Initial 

Annutil 

Number 

Cost/Item 

Total  cost 

Number 

Cost/item 

Total  cost 

Hand-held  radio 

1  

3 

2  

1  ....^ 

8.00  hrs  

2.00  hrs  

$200  

300  

400  

2.000  

$200 

-900 

800 

2,000 

800 

200 

1  

3  

2  

1  

0.02  hrs 

0.02  hrs 

$10 

15  

$10 

Lock  

45 

Light 

Ship  security  syslem   

VSA  (incremental  cost)   

20  

100  

100/hr 

100/hr 

40 
100 

100/hr 

2 

VSP  (incremental  cost)         

100/hr 

2 

Total  cost  per  vessel 

4,900 

199 

TiPLF  14, — Cos"  ^t'> 


U  S  •F,.-GGEr  SOLAS  F  -.^  PROCESSOR 
[39  vessels  atlecteoj 


Item 

Initial 

Annual 

Number 

Cost/item 

Total  cost 

Numt)er 

Cost/item 

Total  cost 

Hand-held  metal  detector 

1  

3 

10 

2  

2  '... 

1  

1  

8.00  hrs 

2.00  hrs 

$200  

200  

300  

400  

500  

2,000  

$200 

600 

3.000 

800 

1.000 

2.000 

5.000 

800 

200 

1  

3  

10  

2  

2  

1  

1  

0.02  hrs 

0.02  hrs  

1  hr,  5  crew  .. 

$10 

10 

15 

20  

25  

100  

5,000  

$10 

Hand-held  radio  

Lock             

30 
150 

Light  

Auto-intrusion  alarm  

Ship  security  system  

40 

50 

100 

vso                                    

5,000  

5,000 

VSA  (incremental  cost)  

100/hr 

100/hr 

100/hr 

100/hr  

2 

VSP  (incremental  cost)       

2 

Ouarterlv  drills                               

500/drill 

2,000 

Total  cost  per  vessel 

13.600 

7.384 



, 

T^ 


-CGS^  pE-  DC'.IESTIC  Towboat 
[4,645  Vessels  affected] 


Item 

Initial 

Annual 

Number 

Cost/item 

Total  cost 

Number 

Cost/item 

Total  cpst 

Lock 

3  

2  

0.02  hrs 

0.02  hrs 

$300  

400  

100/hr 

$900 

800 

2 

2 

3  

2  

0.02  hrs  

0.02  hrs  

$15       

$45 

Light 

VSA  (incremental  cost)                     

20  

100/hr 

100/hr 

40 
2 

VSP  (incremental  cost)      

100/hr 

2 

Total  cost  per  vessel  

1,704 

89 

U.S.-Flagged  SOLAS  Passenger  Vessels 
Tables  16  and  17  present  the  per-vessel  cost  for  U.S. -flagged  SOLAS  passenger  vessels. 

Tab.e  16— Cos'  p^-  u  S  -f..agge:  SOlas  c-.^se  Vessel 

[2  Vessels  affected] 


Item 

Initial 

Annual 

Number 

Cost/item 

Total  cost 

Number 

Cosfitem 

Total  cost 

Hand-held  radio      

10  

1  

1 

$200  

2.000  

$2,000 

2.000 

5.000 

2.400 

400 

10  

1  

1  

$10  

100 

5.000 

$100 

ShiD  securitv  svstem        

100 

VSO 

5  000    

5.000 

24  OC  t^rs 

lOOAir 

100/hr 

0.02  hrs 
0.02  hrs 
1  hr,  20  crew 

100/hr 

2 

VSP  (incremental  cost) 

4.00  hrs  

100/hr 

2 

Ouarterlv  drills                                

2.000/drfll  

8.000 

Totdl  cos!   I>f'f   vf'SSf" 

11.800 

13,204 

't  7HH 


i    .-.irl 


■is!. 
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Table  17.— Cost  per  Other  U.S.-Flagged  SOLAS  Passenger  Vessel 

[109  Vessels  affected] 


Item 


Har)d-held  metal  detector 

Hand-held  radio 

Lock    

Auto-intnision  alarm   

Ship  security  system  

Archway  metal  detector  ... 

VSO 

VSA  (incremental  cost)  ... 

VSP  (incremental  cost)  ... 

Quarterly  drills  


Total  cost  per  vessel 


Initial 


Number 


2  

5 

20 

5  

1  

1  

1  

8  00  hrs 
2.00  hrs 


Cost/item 


$200  . 
200  .. 
300  .. 
500  . .. 
2,000  . 
5.500  . 
5.000  . 
100/hr 
100/hr 


Total  cost 


$400 
1.000 
6.000 
2.500 
2,000 
5.500 
5.000 
800 
200 


Annual 


Number 


2  

5  

20  

5  

1  

1  

1  

0.02  hrs 

0.02  hrs  100/hr 

1  hr.  10  crew      1,000/drill 


Cost/item 


$10 

10 

15 

25  

100 

275  ..... 
5,000  ... 
100/hr   . 


23.400 


Total  cost 


$20 

50 

300 

125 

100 

275 

5.000 

2 

2 

4.000 


9.874 


Passenger  Vessels  <  100  GT 
Tables  18-20  present  the  per-vessel  cost  for  domestic  passenger  vessels. 

Table  18.— Cost  per  Domestic  Passenger  Vessel.  Not  Ferry 

[223  Vessels  affected] 


Item 


Hand-tiekj  metal  detector 

Hartd-hekj  radio  

Lock  

Light  

VSO      

VSA  (incremental  cost)  ... 
VSP  (incremental  cost)  ... 
Quartefly  dnils     


Total  cost  per  vessel 


Initial 


Number 


1  

5  

10 

5 

1  

8  00  hrs 
4.00  hrs 


Cost/itefli 


$200  .. 
200  ... 
300  .... 
400  .... 
5.000  . 
100/hr 
lOOftw 


Total  cost 


$200 
1.000 
3.000 
2.000 
5.000 
800 
400 


12.400 


Annual 


Number 


1  

5  

10  

5  

1  

0.02  hrs  

0  02  hrs 

1  hr,  5  crew 


Cost/item 


$10  

10 

15  

20  

5,000  ... 
100/hr  .. 
100/hr  .. 
500/drill 


Total  cost 


$10 

SO 

ISO 

100 

5,000 

2 

2 

2.000 


7,314 


Table  19.— Cost  per  Domestic  Ferry  >500  Passengers 

[43  Vessels  affected] 


Item 


11,1  MoW  metal  detector 

HdiHi  iieM  radio 

Lock     

!  Kjii!         

A.iintrusion  alarm  

An  Mvv  ,,  .lal  detector  .. 
(■  xni"   »  u  or  detector  ... 

VSO  

VSA  (irx^remental  cost)  ... 
VSP  (incremental  cost)  ... 
''>t.inf«rly  dnIls    


i  uial  cost  per  vessel 


Initial 


Number 


2 

5 

10 

5 

5 

2  

1  

1  

8.00  hrs 
4.00  hrs 


Cost/item 


$200  .. 

200  

300  

400  .... 

500  

5.500  . 
8.000  . 
5.000  . 
100^ 
100/tw 


Annual 


Total  cost 


Number 


$400 

1,000 

3,000 

2.0001 

2,500 

11,000 

8,000 

5,000 

800 

400 


34.100 


2  

5  

10  

5  

5  

2  

1   

1   

0  02  hrs 

002  hrs  

1  hr.  1 5  crew 


Cost/  Item 


$10  

10  

15  

20  

25  

275  

400  

5,000  

100/hr 

100/hr 

1,500/dnll 


Total  cost 


$20 

SO 

150 

100 

125 

550 

400 

5,000 

2 

2 

6,000 


12.399 


Table  20.— Cost  per  Domestic  Ferry  <500  Passengers 

(435  Vessels  affected] 


Initial 

Annual 

Item 

Number 

Cost/Hem 

Total  cost 

Number 

CosVitem 

Total  cost 

M  hh)  r^Ald  metal  detodor       

2  

5  

10 

5  

$200  

200  

300  

400 

$400 
1,000 
3,000 
2,000 

2  

5  

10  

5  

$10  

10  

15  

20 ....: 

$20 

M,t[n}  'h'U!  radio        

50 

i   ,  jd  j^                                       

150 

«i"     

100 
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=EB  Do'/Es-'C  FER-'  '500  Passengers— Cootioued 

[435  Vessels  affected] 


Item 

Initial 

Annual 

Number 

Cost/item 

,    Total  cost 

Number 

Cost/item            Total  cost 

Portable  .aiK'f  leiector  

1  

1  

8.00  hrs 

4.00  hrs 

8,000  

8,000 

5,000 

800 

400 

1  

1  

0.02  hrs 

0  02  hrs  

1  hr,  10  crew 

400  

5000 

4O0 

VSO                               

5,000  

5,000 

2 

.'SA    incfernental  cost)   

100/hr 

lOOmr 

100/hr 

v'SP  i  incremental  cost)  

100/hr     

2 

Quarterlv  dnlls                

1,000/drill  

4  000 

Total  cost  per  ves&ei  „ 

20,600 

9  724 

Passengpr  Vessels  >  100  CT 

Tables  21-24  pr^^spsit  tfi"  p»^r-vessel  cost  for  dnm^stic  passenger  vessels. 

Table  21  —Cost  per  Domes^^c  C»o'St.  Vessel 

[2  Vessels  affected] 


Item 

Initial 

ArwHial 

Number            Cost/item 

Total  cost 

Number 

Cost/item            Total  cost 

'iand  n*^l  'ad>o    _ 

vSO                                

10  

1  

S200  

5,000  

$<::  :«oo 

5.000 

1,600 

400 

10  

1         

$10 

■:  000         

$100 
5000 

VSA  1  incremental  cost)   

VSP  {iocremenia<  cost)   

Quarte'iv  dnils                     

16.00  hrs 

4  00  hrs  

100/hr 

lOOrtK  

0.02  hrs 

0  02  hrs 

1  hr  20  crevH 

■   kj^>-       

'Xi'^'       

:    .Viikinil 

2 

2 

80O0 

•                     

lotai  cobi  per  veisei     

9,000 

13  104 

Table  22  —Cost  per  Domestic  Passe^ge^:  vesse,    v-^'  Pfr^ 

[67  Vessels  a«ecteaj 


Hem 

Initiat 

Annual 

Number 

Cost/item 

Total  cost 

Number 

Cost/item      i      Total  cost 

Hand-heW  metal  detectcx   

1  S200  

10  200  

$200 

2,000 
6,000 
2,375 
5,000 
5.000 
800 
400 

1  

10 

20  

5  

10 

1  

0.02  hrs 

0.02  hrs 

1  hr,  10  crew 

$10  

10  

15  

.       $10 

HarxJ-heW  radio  

100 

Lock 

20  

5 .: 

10  

1 

300  

475  

500  

5,000  

300 

Camera                     

AutO-intrusKMi  auir'^       

24  

25  

5,000  

120 
250 

VSO                                

5,000 

VSA    .nrrpmeniai  cost)   fi  iXy  hrs 

lOWhf 

100/hr 

100/hr 

2 

VSP  (incremental  cost) 

Quarteny  dnlis             

4.00  hrs 

100/hr  

2 

1,000/drill  

4,000 

Total  cos;  per  vessel  

21,775 

9.784 

Table  23 ---Cos ' 


«  Do*.«ES'  r  Fe-^" 
[49  Vessels  affected] 


>500  P'-ssenGERS 


Item 

Initial 

Annual 

Number 

Cost/item 

Total  cost 

Number 

Cost/item 

Total  cost 

Hand-held  metal  detector 

Hand-held  radio 

Lock  

Camera  

2  

10 

20 

5  

10  

$200  

200  

300  

475  

500  

5,500  

$400 
2,000 
6,000 
2.375 

5.boo 

11,000 

8,000 

39,000 

5,000 

800 

400 

2  

10  

20  

5  

10 

2  

1  

1  

1  

0.02  hrs 

0.02  hrs 

1  hr,  1 5  crew 

$10 

10 

15 

24  

25  

275  

400  

1.9150  

$20 

100 

300 

.                 120 

Auto-intrusion  alarm     

^                250 

Archway  metal  detector 

Portable  vapor  detector          

2 

1  

1  

1  

8.00  hrs 

4.00  hrs 

550 

8,000  

400 

X-rav  baooaae  rnachine 

39  000     .  ... 

1.950 

VSO                           

5,000  

5,000  

5,000 

VSA  (incremental  cost)  

VSP  (incremental  cost)  

Quarterly  drills  

100/hr 

100/hr 

2 

100/hr 

100/hr 

2 

1, 500/drill  

6.000 

'CHI 
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Table  23.— Cost  per  Domestic  Ferry  >500  Passengers— Continupci 

[49  Vessels  affected] 


Item 


Total  cost  per  vessel 


Initial 


Number 


Cost/item 


Total  cost 


79,975 


Annual 


Numl)er 


Cost/item 


Table  24.— Cost  per  Doiwiestic  Ferry 

[92  Vessels  aflected] 


■500  Passengers 


Item 


Hand-held  metal  detector 

Hand-held  radio  

Lock  

Auto-intrusion  alarm  

Archway  metal  detector  ... 
Portable  vapor  detector  ... 

vso     

VSA  (ifKremental  cost)  ... 
VSP  (incremental  cost)  ... 
Quarterly  dnlls  


Total  cost  per  vessel 


Initial 


Number 


2  

5 

20  

5  

2  

1  

1  

8  00  hrs 
4  00  hrs 


CostMem 


$200  . 
200  . 
300  ... 
500  .... 
5,500  . 
8.000 
5,000  . 
100/hr 
100/hr 


Total  cost 


$400 

1,000 

6,000 

2,500 

11,000 

8,000 

5.000 

800 

400 


35.100 


Number 


2  

5  

20 

5  

2  

1  

1  

002  hrs 
002  hrs 

1  hr.  10  crew 


Annual 
Cost/item 

$10  

10 

15  

25 

275  

400  

5,000  

100/hr  

100/hr   

1.000/dnll  ., 


MODUs 
Tables  25  and  26  present  the  per-vessel  cost  for  U.S.-flagged  SOLAS  and  domestic  MODUs. 

Table  25.— Cost  per  U.S.-Flagged  SOi-Ab  VODU 

[2  Vessels  affected] 


Table  26.— Cost  per  Domestic  MODu 

[159  Vessels  affected] 


Item 


Hand-hekJ  radio 

Lock  

Light  

Auto-inirusion  alarm  

VSO    

VSA  (incremental  cost) 
VSP  (incremental  cost) 
Quarterly  dnlls  


Total  cost  per  vessel 


Initial 


Number 


5  

10 

5 

5 

1  

16  00  hrs 
4.00  hrs  .. 


Cost/item 


$200  .. 
300  .... 
400  .... 
500  ... 
5.000  . 
lOOimr 
100^ 


Total  cost 


Number 


$1,000 
3.000 
2.000 
2.500 
5.000 
1.600 
400 


5  

10  

5 

5  

1  

0.02  hrs 

002  hrs 

1  hr,  1 0  crew 


15.500 


Annual 
Cost/item 

$10  

15 

20 

25 

5.000  

100/hr 

100/hr 

1,000/driU  ., 


OSVs 


Tables  27  and  28  present  the  per-vessel  cost  for  U.S.-flagged  SOLAS  and  domestic  OSVs. 


Total  cost 


14,694 


Total  cost 


$20 

50 

300 

125 

550 

400 

5,000 

2 

2 

4.000 


10.449 


Initial 



Annual 

Item 

Number 

Cost/item 

Total  cost 

Number 

Cost/item 

Total  cost 

Hand-t^ald  radio                     

5  

10  

5  

5  

1  

1  

16  00  hrs 

4  00  hrs  



$200  

300  

400  

500  

2.000  

$1,000 
3,000 
2.000 
2,500 
2.000 
5,000 
1,600 
400 

5  

10  

5  

5  

1  

1  

002  hrs  

002  hrs 

1  hr.  10  crew 

$10  

15  

20 

25  

100  

5,000  

$50 

Lock            

150 

Lioht                         

100 

Aiito-intni<uon  alarm                  

125 

100 

V/QO 

5.000  

5,000 

lOO^f 

loomr 

100/hr  

2 

WQP  /in^romAntal  Pi^Qt^ 

100/hr 

2 

Quarterly  dnlls    

1,000/drill  

4.000 

Total  cost  per  vessel  

17.500 

9.529 

Total  cost 


$50 
ISO 
100 

125 

5.000 

2 

2 

4,000 


9.429 
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Table  21  — COS"  PER  U  S  -F:„AGGEr  SOLAS  OSV 
l?5  vessels  atieciedj 


Item 

Initial 

Annual 

Number 

Cost/item 

Total  cost 

Number 

Cost/item 

Total  cost 

Ha'1'1  ^^ei(i  'neta!  detector 

H.^ani.heiO  'ddiO             

L  3Ch        

1  

3 

10 

2  

2  

1  

1  

8.00  hrs 

4.00  hrs 

$200  

200  

300  

400  

500  

2.000  

$200 

600 

3,000 

800 

1,000 

2,000 

5.000 

800 

400 

1  

3  

10        

$10 

10 

15  

20  

25  

100  

5000 

SIC 

30 

150 

Lgf^t                             

AulOMHtruSion  A\^rr^.     

Ship  security  System  

2  

2  

1  

1  

0.02  hrs 

0.02  hrs  

Ihr,  4  crew  ... 

40 

50 

100 

ySO                                     

5  000         .    .. 

5  000 

v'SA  ■  iricemental  cost)   

100/hr 

100/hr 

ibo/hr  

2 

v'SP  .incremental  cost)   

100/hr 

2 

Oijai^eriv  d'liis      

400/drill  

1,600 

Total  cost  per  vessel 

13,800 

6984 

TaBlE  28. — COS"   PE^-  DOMti 
[983  Vessels  attected] 


:.  OSV 


Item 

Initial 

Annual 

Number 

Cost/item 

Total  cost 

Number 

Cost/item            Total  cost 

1 

Hand-held  metal  detector 

1  

3 

10  

2  

2  

1  

8.00  hrs 

4.00  hrs 

$200  

200  

300  

400  

500  

5,000  

$200 

600 

.      3.000 

800 

1.000 

5,000 

800 

400 

1  

3  

10 

2  

2  

1  

0.02  hrs  

0.02  hrs 

Ihr,  4  crew  ... 

$10  

10  

15 

20  

25  

5,000  

$10 

Hand-held  radio 

30 

Lock  

Light 

Auto-intrusion  alarm  

150 

40 
50 

VSO 

5000 

VSA  (Incremental  cost)  

100/hr 

100/hr 

100/hr 

2 

VSP  (incremental  cost)  

100/hr 

•           2 

Quarterly  drills  _ 

400/drill  

1.600 

Total  cost  per  vessel  

11,800 

6,884 

Other  U.S.-Flagged  SOLAS  Vessels 
Tables  29-31  present  the  per-vessel  cost  for  other  U.S.-flagged  SOLAS  vessels. 

Tabll  29.-Xgs^  cEh  US  -f.agge::  SOlas  0  .  Recovery  Vessel 

[1  Vessel  affected] 


Item 


Initial 


Number 


Cost/Item 


Total  cost 


Annual 


Number 


Cost/item 


Total  cost 


Hand-held  radio 

Lock  

Light 

Auto-intrusion  alarm  .... 
Ship  security  system  ... 

VSO  

VSA  (incremental  cost) 
VSP  (incremental  cost) 
Quarlerty  drills  


3  

10  

2  ...., 

2  

1  

1  

8.00  hrs 
2.00  hrs 


$200  .. 
300  .... 
400  .... 
500  ..,. 
2,000  . 
5,000  . 
100/hr 
100/hr 


$600 

3,000 

800 

1,000 

2,000 

5,000 

800 

200 


3  

10  

2  

2  

1   

1   

0.02  hrs 

0.02  hrs 

1  hr,  3  crew 


$10  

T5  

20  

25  

100 

5,000  ... 
100/hr  .. 
100/hr  .. 
300/drill 


Total  cost  per  vessel 


13.400 


$30 

150 

40 

50 

100 

5,000 

2 

2 

1,200 


6,574 


Table  30  —Cost  per  u  S  -flagged  SOlAS  Research  Vessel 

[8  vessels  affected] 


Item 

Initial 

Annual 

Number 

Cost/item 

Total  cost 

Number 

Cost/item 

Total  cost 

Hand-held  radio     

3  

10  

2  

2  

1  

$200  

300  

400  

500  

2,000  

$600 
3,000 
800 
1.000 
2.000 

3  

10  

2  

2  

1  

$10  

15  

20  

25  

100  

$30 

Lock  

Light 

Auto-intrusion  alarm  

Ship  security  system 

150 
40 
50 

100 

:'i7'»j 
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Table  30.— Cost  per  U.S.-Flagged  sol  as  p<^  search  Vessel    Contnjea 

[8  vessels  atlected] 


Initial 

Annual 

Item 

Number 

Cost/item 

Total  cost 

Number 

Cost/item 

Total  cost 

v/co                                                                .  .. 

1  

800  hrs  

2  00  hrs  

5.000  

5,000 
800 
200 

1  

0.02  hrs 

0  02  hrs 

1  hr,  5  crew  .. 

5,000  

5,000 

X/'iA  (inrrBmenfal  cost>     

100/hr 

100/hr 

100/hr 

100/hr 

2 

2 

500/drill  

Quanerty  drills  

2.000 

Total  cost  per  vessel  

13,400      

7.374 

Table  31.— Cost  per  U.S.-Flagged  solas  industrial  Vessel 

[20  vessels  affected] 


Item 


Har>d-held  radio 

Lock    

Light       

Ship  security  system  .... 

VSO    

VSA  (irx:remental  cost) 
VSP  (incremental  cost) 
Quarterly  dnils  


Total  cost  per  vessel 


Initial 


Number 


1  

3 

2  

1  

1  

8.00  hrs 

2  00  hrs 


Cost/Hem 


$200    . 
300  .  .. 

400    ... 
2.000  . 
5.000  . 
100/hr 
100/hr 


Total  cost 


$200 
900 
800 
2.000 
5.000 
800 
200 


9,900 


Armual 


Number 


1  

3  

2  

1  

1  

O.Oe  hrs 

002  hrs 

1  hr,  5  crew 


Cost/item 


$10  

15  

20  

100 

5,000  .  . 
lOOAir  . 
100/hr  . 
500/dnll 


Total  cost 


$10 
45 
40 

100 

5,000 

2 

2 

2,000 


7,199 


Company  Costs 
The  6ost  per  company  depends  on  the  number  and  type  of  vessels  a  company  owns.  For  this  analysis,  companies  are 

defined  as  follows.  ,  .  ,  ,_ 

•  Large  non-towing  company— company  owns  more  than  10  vessels,  none  is  a  towboat  or  barge:  there  are  19  companies 

'".°La^e^"owing  company— company  owns  more  than  10  vessels,  at  least  one  is  a  towboat  or  barge;  there  are  10  companies 
'"°s'inal?  non-towing  company— company  owns  10  or  fewer  vessels,  none  is  a  towboat  or  barge;  there  are  616  companies 

'"•""smal^lJowing  company— company  owns  only  towboats  or  barges,  regardless  of  the  number;  there  are  1.398  companies 

in  our  population  ,  ^„  ,  ,.„„ 

•  U.S.-nagged  SOLAS  company— treated  as  a  large  non-towing  company;  there  are  167  companies  m  our  population 

The  cost  per  company  by  type  is  presented  in  Table  32. 

Table  32.— Cost  per  Company  by  Type 


Company  type 


Large  non-towing  company: 

CSO  

CSO  training  

Training  of  key  crew  .... 

VSA 

VSP 


Total  cost 


Large  towing  company: 

CSO      

CSO  training  

Training  of  key  crew 

VSA 

VSP 


Initial 


$150,000 
3,500 
5,000 
8,000 
8.000 


174.500 


Total  cost 


Small  non-towing  company: 

CSO  

CSO  training  

Training  of  key  crew  .... 
VSA 


$150,000 
3,500 
5,000 
1,600 
1,600 


161,700 


$37,500 
2,000 
3,500 
4,000 


Annual 


$150,000 

3,500 

5,000 

400 

400 


159,300 


$1SO'DOO 

3  500 

5,000 

100 

100 


158.700 


$37,500 

2,000 

3.500 

200 
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TiB.E  32,— Cos-  PEC  Com 


,   T^r-.--^- 


Company  type 

Initial 

Annual 

VSP 

4,000 

200 

- 

Total  cost 

51,000 

43,400 

Small  towing  company: 

CSO    

$37,500 

2,000 

3,500 

800 

800 

$37  500 

CSO  training  

2000 

Training  of  key  crew  

- 

3  500 

VSA  ^ 

100 

VSP     

100 

Total  cost      

44,600 

43200 

To  calrulatp  total  rnsts  per  company,  we  added  the  company-level  costs  (above)  and  the  vessel-level  costs  (equipment, 
VSO,  in(  n  nu'iitdi  \  s  \  nnd  VSP  costs,  drilling).  Example  calculations  are  presented  below.  The  companies  in  these  examples 
are  good  ripifNt'iitiiKiii^    f  ih<'  types  of  companies  affected. 

Example  1 — ij.b.-r  iaggeci  SULAS  Company 

Company  A  owns  2  freight  ships,  4  industrial  vessels,  20  OSVs,  and  4  research  vessels,  all  of  which  are  U.S.-flagged 
SOLAS  vessels.  The  initial  and  annual  costs  for  this  company  are  presented  in  Table  33. 


TaBuE  33  — Example  C( 


u  S-F. 


*0'0t. 


SOlAS  Coi^pany 


Cost 


Initial 


Number 


Cost/item 


Total  cost 


Annual 


Cost/item 


Total  cost 


Company  (Table  32)  

Freight  ships  (Table  5)  

Industnal  vessels  (Table  31) 

OSVs  (Table  27) 

Research  vessels  (Table  30) 

Total  company  cost 


1 
2 

4 

20 

4 


$174,500 

25,900 

9,900 

13,800 

13,400 


$174,500 

51,800 

39,600 

276,000 

53,600 


595,500 


$159,300 

11.949 

7,199 

6,984 

7.374 


$159,300 

23,898 

28.796 

139,680 

29,496 


381,170 


Example  2a — Large  Non-Towing  Company  (No  Passenger  Vessels) 

Company  B  owns  19  MODUs  and  25  OSVs  (i.e.,  no  passenger  vessels).  The  initial  and  annual  costs  for  this  company 

are  presented  in  Table  ?4 

Table  34  — 'EvA^1PLE  Cos"  For  L^nGE  Non-Towing  Company 

[No  Passenger  vesseisj 


Cost 

Number 

Initial 

Annual 

Cost/item 

Total  cost 

1 
Cost/item 

Total  cost 

Company  (Table  32)  

1 
19 
25 

$174,500 
15,500  ' 
11,800 

$174,500 
294,500 
295,000 

$159,300 
9,429 

$159,300 

MODUs  (Table  26)  

179,151 

OSVs  (Table  28)  

6.884 

172,100 

Total  company  cost 

764,000 

510,551 

Example  2b — Large  Non-Towing  Company  (With  Passenger  Vessels) 

Company  C  owns  9  ferries  100  GT  or  less  carrying  fewer  than  500  passengers,  11  ferries  over  100  GT  carr\'ing  more  than 
500  passengers,  and  14  ferries  over  100  GT  carrying  fewer  than  500  passengers.  The  initial  and  annual  costs  for  this  company 
are  presented  in  Table  35. 

Tab.e  35  — E>AMP.E  Cost  For  large  Non-Tov\ing  Company 
,vVith  Passenger  Vessels] 


Cost 

Number 

Initial 

Annual 

Cost/item 

Total  cost 

Cost/item      '      Total  cost 

Company  (Table  321                                  

1 

9 

11 

14 

$174,500 
20,600 
79,975 
35,100 

$174,500 
185,400 
879,725 
491,400 

$159,300 

9,724 

14,694 

10,449 

$159,300 

Femes    •    100  GT    >    500  pass     Table  20)  

Femes    >100GT   >  500  pass   (Table  23) 

Femes  >  100  GT    -  500  pass   (Table  24)  ,. 

87.516 

-()7«)l 
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Table  35.— Example  Cost  For  Large  Non-Towing  Company— Continued 

(With  Passenger  Vessels] 


Cost 


Total  company  cost 


Number 


Initial 


Cost/item 


Total  cost 


1.731.025 


Annual 


Cost/Item 


Total  cost 


544,736 


Example  3— Large  Towing  Company 
C.ompaiiy  D  owns  12  OSVs  and  5  towboats.  The  initial  and  annual  costs  for  this  company  are  presented  in  Table  36. 

Table  36.— Example  Cost  For  Large  Towing  Company 


Number 

Initial 

Annual 

Cost 

Cost/item 

Total  cost 

Cost/item 

Total  cost 

Prtmnanu  fTahIP  '^\ 

1 

12 

5 

$161,700 

11.800 

1.704 

$161,700 

141.600 

8.520 

$158,700 

6.884 

89 

$158,700 

OSVs  (Table  28)  

Towboats  (Table  15)  

82.608 
445 

Total  company  cost 

311.820 

241.753 

Example  4— Small  Non-Towing  Company 

Company  E  owns  3  ferries  100  GT  or  less  carrying  more  than  500  passengers  and  6  ferries  100  GT  or  less  carrying  fewer 
than  500  passengers.  The  initial  and  annual  costs  for  this  company  are  presented  in  Table  37. 

Table  37.— Example  Cost  For  Small  Non-Towing  Company 


Cost 


Company  (Table  32)  

Large  femes  (Table  19) 
Small  (ernes  (Table  20)  . 

Total  company  cost 


Number 


Initial 


Cosl/item 


Total  cost 


$51,000 
34,100 
20,600 


$51,000 
102,300 
123,600 


276,900 


Annual 


Cost/Item 


$43,400 

12,399 

9.724 


Total  cost 


$43,400 
37,197 
58.344 


138.941 


Example  5— Small  Towing  Company 

Company  F  owns  1  freight  barge.  6  tank  barges,  and  6  towboats.  The  initial  and  annual  costs  for  this  company  are  presented 
in  Table  38. 

Table  38.— Example  Cost  for  Small  Towing  Company 


Cost 


Company  (Table  32)  

Freight  barges  (Table  8) 
Tank  barges  (Table  12)  . 
Towtwats  (Table  15)  


Total  company  cost 


Initial 


Number 


Cost/item 


$44,600 

4 

4 

1.704 


Total  cost 


$44,600 

4 

24 

10.224 


54,852 


Annual 


Cost/item 


$43,200 

4 

4 

89 


Total  cost 


$43,200 

4 

24 

534 


43.762 


Total  National  Cost  of  Vessel  Security 

The  national  cost  of  vessel  security  is  the  sum  of  the  individual  cost  estimated  for  each  company  affected.  National  cost 
is  discounted  to  its  PV  at  7  percent  (2003-2012).  The  national  initial  and  annual  cost  is  presented  in  Table  39. 

Table  39.— Total  National  PV  Cost  for  Vessel  Security,  In  $Millions 

(2003-2012.  7  Percent  discount  rate] 


2003  (Initial)  

2004  (annual)  ... 

2005  (annual)  .. 

2006  (annual)  .. 

2007  (annual)  . 


U.S-tlagged 
SOL-AS 


$42 
33 
33 
33 
33 


Domestic 


$146 
111 
111 
111 
111 


Total 


$188 
144 
144 
144 
144 


PV  total 


$188 
135 
126 
118 
110 
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Tab.e  39,— Tota,  Nationa.  PV  COS"  -OR  VESSE.  SECURITY,  IN  SMiLLiONS— Continued 

[2003-2012,  7  Pe'ce--  T  scount  rate] 


US  fiagoea 
SOLAS 


Domestic 


Total 


PV  total 


2008  ' 

annual* 

2009 

annual: 

20 1 0  1 

arinuaii 

201  1 

annuaii 

2012  . 

annuah 

33 
33 
33 
33 
33 


111 
111 
111 
111 
111 


144 
144 
144 
144 
144 


Total  cost  ($m) 


339 


1,145 


_L 


1.484 


_L 


103 
96 
90 
84 
79 


1.129 


Table  40  presents  the  national  cost  for  diffprpnt  plements  -f ;  ')mp!ia:icp  for  I'  '-    fidg^'ni  SOLAS  and  domestic  vessels 
Uhese  costs  are  not  discounted! 

Table  40.— Total  National  Initial  and  Annual  Cost  by  Element  of  Compl  ance   Is  SM'.lions 


Initial 

A^n.jd 

Cost 

U.S  nagoed 
SOLAS 

Percent  of 
total 

Domestic         Percent  o< 
^^*^*^^"^              total 

J  S  hagoec      Percent  ol 
SOLAS               total 

l>ooesu.             -f'ce'^' 

Equtpment  

Dn«4og  

VSO                     

$10 

0 

3 

25 

4 

24 
0 

7 

60 

9 

$36                    25 

0                      0 

M  '                    8 
8^                      fil 

$1 
2 

3 
26 

1 

3 
9 
9 

79 

3 

$1 

7 

11 

91 

1 

1 

6 

CSO   training       

Si 

PaperworV    ^ 

10 

6 

1 

Total  

42 

100 

148- 

100 

33 

100 

L. 

111 

100 

As  shoun,  (^SOs  dn(i  trdining  are  the 
driving  costs  both  nutidUv  and 
annuallv   In  the  initial  year,  tH|uipment 
rt(  (  uunts  for  approximateiv  25  fKirrent 

if  tht'  lotdi  rust   FoilowinK 
iinplt'inentation   dnliing  and  V'SO  costs 
.iri-  d  notabie  portion  nf  the  costs 

FiKilitT  Seciintv 

Note:  for  definition  of  acronyras 
throughout  this  analysis,  refer  to  tiie  list  at 
the  beginning  of  the  report. 

Implementing  the  ISPS  Codi-  rould 
affect  about  4,400  facilities 

Th''  estimated  cost  for  U  ."s   facilities 
to  imp|t>in>'nt  the  ISPS  C^ode  is  PV  $4  4 
billion   200  1  to  2012,  7  percent  discount 
rate).  Approximateiv  PV  S2  4  billion  of 
this  total  IS  attributable  to  facilities 
engaged  m  the  transfer  of  hazardous 
hulk  liquids  tpetroleum,  edibl^  oils,  and 
hiiu-'fied  Rases).  The  remainintJ  P\'  S2  0 
hiiiion  1^  attributable  t(i  facilities  thai 
reit'ivf  ships  on  international  vovag>'s 
or  t  <irr\  inor>'  than  149  passengers 
During  the  initial  year  of  (  ompliance 
the  ('ost  is  attributable  to  purchasing 
►'ijuifirnent,  hiring  se{  uritv  officers,  and 
preparing  paperwork   The  initial  cos?  is 
an  estimated  S9H.i  million  (non- 
disc  ounted,  S478  million  for  the 
fa(  ilitiHs  with  hazardous  bulk  liquids. 
.S4H5  niiUmn  for  the  other  facilities), 
FiiiiiAvini:  initial  implementation,  the 
diuiudl  cost  Is  an  I'stimated  S53,S  million 
(non-discounted,  S  -lOO  inillii>n  for  thn 


facilities  with  hazardous  bulk  liquids 
S2J5  million  for  the  other  faoiliues 

Approximateiv  46  percent  of  the 
initial  cost  is  for  installing  or  upgrading 
equipment.  'Al  percent  for  hiring  ann 
training  FSOs-    1  i  percent  for  hiring 
additicMial  security  guards   and  4 
pt'rcent  for  paperwork  iFSAs  and  F^Ps 
Following  the  first  vear,  approximateU 
4  percent  of  the  annual  cost  is  f(jr  Ofc.M 
for  equipment,  6b  percent  kn  FSOs   is 
percent  for  security  guards.  7  percent  for 
drills,  and  approximateiv  1  percent  for 
paperwork  (updating  FSAs  and  FSPs 
Installing  or  upgrading  equipment  ano, 
FSOs  are  the  primary  cost  druers  fur  ihc- 
c  ost  of  facility  security 

The  paperwork  burden  for  developing 
FSAs  and  FSPs  is  approximately 
465,000  hours  during  the  initial  year.  In 
subsequent  years  the  annual  burden  is 
approximately  17,000  h mi'- 

Analvsis 

Period  of  .Analysis 

The  period  of  analvsis  is  2003-2012 
I  lU  years '   Implementation  will  become 
effective  in  2004    but  we  assume  tna; 
companies  vvil!  |)urchase  i-nquipmenl 
and  (ie\'elop  security  plans  prifir  to  the 
t'ffective  datH   \\*'  assume   therefore, 


2  The  ISPS  Code  provides  requirements  for  "Port 
Facilities,"  The  Coast  Cuard.  however, 
differentiates  between  ports  anf  facihties  in 
di)mestic  regulations  As  a  result,  for  the  purposes 
of  this  cost  analysis,  the  terms  PFSO,  PFSA.  and 
PFSH  have  been  replaced  with  FSO,  FSA,  and  FSP 
for  the  facility  securitv  section. 


\tid\  .ni'.a,      'st.s  vi'ii.  'M-  ,rrum*'"i  in 
2(KJ..-t   niirl  nnriudi  -    'sts  v^;,,  >>,•  .ncuTTed 
"di.n  \".i:  2(X»4-^ii:2, 

}'  >f)uid1C  in  .^ff^*(  te^l 

hnp.erijenting  ;n^-  !sF'-  :     h1>-  .vould 
riffe<-!  dtK'.j*  4  4i'0  fn!  ,.;•:<•'•  '.'^d'  |■:.^,■L^f.^' 

:n  tile  tlrtlisft^r  :2  ha/ar:l{C,s   s„,*iVn;,    (.V 
or  ;rifl?  servi,  "  ■.'essf-js     •■;]  .;;'p,rn.-i',!.I.a. 

'.  o\  ag^-s    Vhv  \a:  .i'.\\  p  .}.  „io'.  c.  .;:'(■  ■•- : 
.s  ;)r»^sp:iti»,i  i]\  rat).*.'  4'.    .'      ;H''->'rrc,;nr 
•nt-  r.urnriHr  l  f  facilities  we  used  data 
:roni  •.'.i*-  '    "-    '.rmv  Corps  of  Engineers, 
;K)T  ■.  Nd'i  n<i.  i-Hrrv  Database,  and  the 
Coast  Gud,'  :  -  MSMS  database. 

Population  i  2  3 


Facility 

Count 

P«roem« 

Conta-.e-  cv:i  :>'eak- 

buiK        

Dry  bulk   

263 
255 

2.718 

565 

150 
306 

108 

60 
58 

Hazardous  bulk  liquid 

Hazardous  substance 

rrie'             

6.2 
129 

O'ne'  :.'j=-   .qjkJ  

^'e'^'                              .... 

2"'ie'  :)dsse'>3e' 

34 
70 
25 

Toiai      

4,365 

1000 

^  Facilities  fKat  transfer,  store,  or  otherwise 
contain  haza^ooLis  cargoes. 
2  facilities  servicing  y^ss^is  that  carry  more 

f-a'"  ■'!&  passe'^ge's 

Pac^'ves    -ece'v  "c    b,".ips  on   intemattona 
v'Dvapes 
'S-."-   "-a,   '-•  a-i-  to  total  due  to  inoc 


-MT^'H". 
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Container  and  break-bulk  facilities 
include  container,  general  cargo,  and 
Ro-Ro  facilities.  Hazardous  bulk  liquid 
facilities  include  petroleum,  liquefied 
gases,  and  edible  oils.  Other  hazardous 
substances  are  dry  hazardous  cargoes 
specified  in  33  CFR  126.  127.  and  154. 
The  cargoes  are  further  discussed  in  49 
CFR  172  and  46  CFR  148. 

We  recognize  that  not  all  facilities 
will  incur  the  same  cost  for  personnel 
salaries,  hire  the  same  number  of 
security  guards  or  spend  the  same  hours 
in  drafting  FSAs  and  FSPs.  For  the 
purpose  of  this  analysis  we  have 
divided  the  facility  population  in  two. 
One  group  is  composed  of  one  third  of 
all  facilities  and  would  pay  high 
salaries,  hire  more  guards,  and  spend 
more  time  drafting  FSAs  and  FSPs  than 
the  other  group  composed  of  two  thirds 
of  the  total  population.  Facilities  in  the 
first  group  are  addressed  in  this  analysis 
as  "A"  and  facilities  in  the  second 
group  as  "B." 

Unit  Cost  Assumptions 

Equipment 

Costs  of  equipment  are  based  on 
internal  Coast  Guard  data  and  market 
research.  We  estimate  annual  O&M  cost 
for  equipment  is  5  percent  of  the 
purchase  price.  Not  all  facilities  will 
install  each  piece  of  equipment.  The 
unit  costs  for  upgrading  or  installing 
equipment  are  presented  in  Table  42. 


Table  42.— Unit  Cost  of  Equipment 


Equipment 

Initial 

Annual 

Hand-held  radio 

$200 

$10 

Upgrading/installing 

gates  

100.000 

5,000 

Upgrading/installing 

CCTV  

130.000 

6.500 

Lipgrading/installing 

lights   

200,000 

10,000 

Upgrading/installing 

communications 

svsfem          

300,000 

15,000 

Upgrading/installing 

fencing 

500.000 

25.000 

Personnel,  Training.  Drilling,  and 
Planning 

Costs  of  personnel  and  training  are 
based  on  extensive  research  and 
previous  Coast  Guard  analyses  that 
estimated  training  and  planning  costs. 

We  assume  that  group  A  facilities  will 
have  a  dedicated  FSO  while  facilities  in 
group  B  will  have  a  part-time  FSO  (we 
estimate  0.25  or  0.5  of  a  dedicated 
person  depending  on  the  type  of 
facility).  FSOs  or  key  facility  personnel 
will  have  training  annually  as  refresher 
courses  and  to  address  potential 
employee  turnover  within  a  facility.  We 
also  assume  that  the  cost  of  a  full  time 
FSO  is  $150,000  per  year.  The  ISPS 
Code  requires  all  FSOs  to  participate  in 
an  annual  security  exercise;  for  the 
purposes  of  this  analysis,  these  costs 
have  been  accounted  for  in  the  "Port 
Security"  section. 

The  cost  of  a  security  guard  was 
determined  using  the  annual  wage 


estimate  from  the  2001  National 
Occupation  Employment  and  Wage 
Statistics  published  by  the  BLS.  We  took 
the  annual  salary  for  the  upper  90th 
percentile  of  $28,660  per  year  and 
muhiplied  (or  "loaded")  this  estimate 
by  an  assumed  average  benefit 
multiplier  of  1.4  to  create  a  wage  that 
reflects  current  industry  benefits  and 
administrative  costs  paid  by  owners  and 
operators.  We  assumed  this  higher-than- 
average  wage  reflects  a  full-time, 
permanent  wage  for  skilled  labor. 

Personnel  and  training  costs  will  be 
incurred  each  year  of  the  analysis. 
Drilling  costs  will  be  incurred  quarterly, 
but  not  initially.  Planning  costs  will  be 
incurred  initially  and  annually,  with 
more  costs  incurred  initially  as  facilities 
develop  their  security  plans. 

We  assume  each  hour  of  planning  or 
drilling  costs  an  average  of  $100/hour. 
This  is  a  "loaded"  labor  rate,  which 
means  it  includes  the  costs  of  benefits 
and  other  overhead  costs.  While  some 
employees  CO--*   if  ;    than  this  and  some 
cost  less,  we  b.:iu  vt  SlOO/hour  is  a 
reasonable  average  cost  of  the 
employees  that  would  conduct  this 
work.  Drilling  for  all  facilities  will  be 
conducted  following  initial 
implementation  of  the  ISPS  Code.  We 
assume  that  conducting  a  quarterly  drill 
would  take  about  2  hours  per  facility. 
We  also  assume  that  group  A  facilities 
will  use  20  people  in  conducting  the 
drill  and  that  group  B  facilities  will  use 
5  people.  Table  43  summarizes 
personnel  costs. 


Table  43.— Unit  Cost  of  Personnel 

Group  A 

Group  B  dry 

bulk 

Group  B  other 

Personnel 

inittal 

Annual 

Initial 

Annual 

Initial 

Annual 

FSO                            

$150,000 

40,000 

8,000 

8,000 

5.000 

$150,000 

40,000 

400 

400 

5.000 

4.000 

$75,000 

40,000 

4,000 

4,000 

3,500 

$75,000 

40.000 

100 

100 

3.500 

1,000 

$37,500 

40  000 

4,000 

4,000 

3.500 

$37,500 

RflTuntv  Quard      

40,000 

FSA      

100 

FSP                        

100 

Trainrno 

3,500 

Quarterly  dnil 

1,000 

Facility  costs 

Facilities  differ  greatly  from  one 
another,  and  they  must  do  a  variety  of 
activities  to  implement  the  ISPS  Code. 
Within  group  A  or  group  B  facilities,  we 


assume  that  a  facility  will  have  to 
upgrade/install  equipment  based  on 
cargo  received  and  current  level  of 
compliance  with  the  ISPS  Code.  For 
example,  to  comply  with  the  ISPS  Code 
a  facility  may  upgrade/install  CCTV. 


lights,  or  fencing,  but  it  does  not  have 
to  do  all  three.  For  illustration  purposes. 
Tables  44  and  45  present  potential  costs 
for  a  non-specific  group  A  facility  and 
a  non-specific  group  B  facility. 


Table  44.— Initial  and  Annual  Cost  for  a  Non-specific  Group  A  Facility 


Initial 

Annual 

Item 

Number 

Cost/item 

Total  cost 

Numtwr 

Cost/item 

Total  cost 

Communications  svstem  

1  

1  

18  

$300,000  

100,000  

200  

$300,000 

100,000 

3.600 

1  

1  

18  

$15,000  

5,000  

$15,000 

5.000 

Hand-held  radio  

10  

180 
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p  A  Facility— Continued 


Itpm 

Initial 

Annual 

NjfnDe- 

Cost/item 

Total  cost 

Number 

Cost/item 

Total  cost 

Security  guards  

9  

1  

1  

BOhrs 

40.000 

360,000 

150,000 

5,000 

8,000 

8.000 

9 

1  

1  

4  hrs 

40  000  

360  000 

FSO  

Training 

150.000  

5.000 

150,000  

5«000  

100/hr      

150,000 
5  000 

FSA  

100/hr 

100/hr 

400 

FSP  

eOhrs 

4hr8 

100/hr     

400 

Quarterly  drills  

4  

4000 

16000 

Base  cos;  pe-  facility  

934,600 

S51  980 

Cost  per  laciltty  with  CCTV  

1  

1  

1  

130,000  

200,000  

500.000  

$1,064,600 
1,134.600 
1 ,434.600 

1  

1  

1  

6500 

$558  480 

Cost  per  facility  with  lights  

10,000  

561  980 

Cost  per  tacility  with  fencing  

►25,000  

576  980 

45 


A\\. 


: '.-SPECIFIC  Group  B  Facility 


Item 


Initial 


Number 


Cost/item 


Total  cost 


Number 


Annual 
Cost/item 

$15,000  

5,000  

10  

40,000  

37,500  

3,500  

100/hr  

100/hr 

1.000  

elsbb' ""!!!!! 
10,000  

25,000  


Total  cost 


Communications  system  

Gates  

Hand-held  radio 

Secunty  guards  

FSO  

Training 

FSA   

FSP    

Quarterly  drills  

•/.I'-f       s'  ^er  facility  

^js:  per  'dcmty  with  CCTV  . 
Cost  per  facility  with  lights  .. 
Cost  per  facility  with  fencing 


1  

1  

18  

3  

1  

1  

40  hrs 
40  hrs 

i 

1 

1 


$300,000 
100  000 

200  

40,000  ... 
37.500  ... 

3,500  

100/hr  .... 
100/hr  .... 

136,666  . 
200,000  . 
500,000  . 


$300,000 

100,000 

3,600 

120,000 

37,500 

3,500 

4,000 

4.000 


572,600 

702,600 

772,600 

1 ,072.600 


1  ,.., 

1  ..., 
18  .. 

3  .... 
1  .... 
1  .... 
1  hr 
1  hr 

4  ,.„ 

1  .... 

1  .... 

1  .... 


$15,000 

5,000 

180 

120,000 

37,500 

3,500 

100 

100 

4.000 


185,380 
191,880 
195,380 
210,380 


The  estimated  percentage  of  facilities  that  would  need  to  purchase,  install,  or  upgrade  security  measures  is  presented 
in  Table  46.  The  figure  in  each  cell  represents  the  percentage  of  facilities  of  that  type  that  would  install  or  employ  the 
various  security  items. 

Tab.e  46.— EstiMateo  Percentage  of  Facilities  T'^a-  w  ...  Purchase  or  Enhance  Security  Measures,  by 

FACILITV    T.Pf       2.3 


Item 

Container, 
break-bulk 

Dry  bulk 

r  '    -  ■  -'  ■•"■ 

Haz.  bulk  liq- 
uid 

Haz.  sub  other 

1 

Other  bulk  liq- 
uid 

Ferry 

Other  pas- 
senger 

Handheld  radio  ~ 

Gates          

5 
30 

5 
5 
5 
5 
30 

70 
70 
10 
60 
0 
20 
70 

5 

10 

S 

5 

5 
5 

10 

5 
S 
5 
5 
5 
5 
5 

10 
10 
10 
10 
10 
10 
10 

5 

60  (A),  80  (B) 

10 

10 

0 

50 

60  (A),  80  (B) 

5 
5 

CCTV  

Lights  

Corns  system  

Fencing  

Security  guards 

5 
5 
5 
5 
5 

'  Facilities  that  transfer  store,  or  otherwise  contain  hazardous  cargoes 

2  Facilities  servicing  vessels  that  carry  more  than  149  passengers 

3  Facilities  receiving  ships  on  international  voyages 

Tables  47  through  60  present  initial  and  annual  costs  of  complying  with  the  ISPS  Code  for  different  types  of  facilities. 


T  A  P ,  t   47 


AN'vuA..  COS' 


CONTAINER  Qc  B-ti-BJLK  FACILITIES,  GROUP  A 


- 

(87  Facilities] 

Item 

est  ^a'ed  to 
pi.':nd&e  draft 

initial 

Annual 

Numt)er 

Cost/Item 

Total  cost 

Number 

Cost/Item 

Total  cost 

Corns  system 

4  (5%) 

26  (30%) 

4  (5%) 

4  (5%) 

1 

1 

18 

1 

$300,000 

100,000 

200 

130.000 

$1,200  000  I 
2,60C  DOC  t 

520.000  1 

1 

1 

18 

1 

$15,000 

5,000 

10 

6,500 

$60  000 

Gates           

130,000 

Hand-held  radio 

CCTV    

720 
26,000 

M7<)H 
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Table  47.— Initial  and  Annual  Cost  for  Container    -  B- 

[87  Facilitiesj 


Bulk  Facilities,  Group  a  -Conti' 


jea 




Number  (%) 

estimated  to 

purchase/draft 

Initial                                  1                                Annual 

Hem 

Number 

Cost/item 

Total  cost 

Number 

Cost/item 

Total  cost 

Lights  

Fencing  

SfK-untv  otiarcjs  

4(5%) 
'        4  (5%) 
26  (30%) 
87  (100%) 
87  (100%) 
87  (100%) 
87  (100%) 
87  (100%) 

1   * 

1 

1 

15 

1 
1 
1 
1 

200,000 

500.000 

40.000 

150.000 

5,000 

8,000 

8,000 

800,000 

2,000,000 

15,600,000 

13,050.000 

435.000 

696.000 

696,000 

15 

10,000 
25,000 
40.000 

40,000 
100  000 

1  S  600  000 

f  <()               

150  000            ij,ubutAW 

fraining  ., 

5, (XX)  ,                435  '000 

FSA  

FSP                

400 

400 

16,000 

>«  fHAJ 

34,800 

■  Juarlerty  drills  

1.392  (xx:> 

TotaJ  cos! 

37,611.400 

- 

X;  903  320 

Table  48. iNmAi  and  Annua;  Cos^  "^-^w  CoNFAiNtR  or  B«fcAK-BuLK  Faciuties.  Grcxjp  B 
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Table  50.— Initial  and  Annual  Cost  for  Dh  .  Boln  Facilities,  Group  B 


(171  Facilities] 


e^.tin^lt^l  to 
purcrvi .''.  ir^^ 

Irvtiat 

Annual 

^h*^r\ 

Number 

Cost/ Item 

Toirt  cost 

NumOer 

Cost/Hem       1       T  ooi  cost 

-  'fTlS     *>V^t^f^      

9  (5%)                               1 

$300,000 

100,000 

200 

130.000 

$2  700  .XX) 

1 

$15  000               $135,000 

,    i,l|.-s                                          

53(30%) 

9(5%) 

9  (5%) 

9(5%) 

9(5%) 

53(30%) 

176(100%) 

176  (100%) 

176(100%) 

176(100%) 

176  (100%) 

1 

18 
1 

1 
1 
4 
1 
1 
1 
1 

s  xo  (XX)  j                    1 

32  4O0    i                            18 

1,1  'O'XX)   i                             1 

^  (XX)                 265  000 

H  ^rwJ  rv»t<l     i  !»        

^0 

^  500 

1 1 )  IXX) 

25  000 

1  b2l-i 
58  500 

,^^ts           

,  'IX)  'XX)                 '  fXX)  LKX)    1                                 1 
--X.  ^XHj                  4  'tOO  CXX)    '                                   1 

40  iXX)           3  -tao  (.x»  1                     4 

jr. 500               6,600,000   !                             1 

90  000 

^  »*f  k   IfHl                                    

225  CXX) 

>»*<tifTtv    jjiards   

-         yl     )                                            

40  000 
37.500 

8  4ao  iXX' 

6  600  lXX) 

'    iioing  

FSA 

3.500 

4  000 

4    KX) 

616  000                                1 

7t>4  iXX)   ,,                                   1 
7()4  000                                1 

1 

3.500 
100 
100 

4,000 

6 1 6  "JOO 
'  '  600 

FSP 

iu-t'H"*.     l-iMs    

1  7  500 
704,000 

TotolcosI 

32.606.400      

17,210.320 

Number  (%) 

estimated  to 

purchase/dratt 

Initial 

Annual 

Hem 

Number 

Cost/Hem 

Total  cost 

Number 

Cost/item 

Total  cost 

Gates  

Hand-heW  radio   

59  (70%) 

59  (70%) 

8  (10%) 

50(60%) 

17(20%) 

59  (70%) 

84  (100%) 

84  (100%) 

84  (100%) 

84  (100%) 

84(100%) 

1 
2 
1 
1 
1 
2 
1 
1 
1 
1 

$100,000 

200 

130.000 

200.000 

500.000 

40.000 

150.000 

5.000 

8.000 

8,000 

$5,900,000 

23,600 

1,040,000 

10,000.000 
8,500,000 
4.720.000 

12.600.000 

1 
2 
1 
1 
1 
2 
1 

$5,000 
10 
6,500 
10,000 
25,000 
40  000 

$295,000 
1,180 

CCTV  

Lights  

Fer>ang  

Secuntv  ouards  

52,000 

500,000 

425,000 

4,720:000 

FSO        

150,000            12.600.000 

TrainirKi    

420.000  1                          1 

5.000 

400 

400 

16.000 

420,000 

FSA _ 

FSP                     

672.000 
672,000 

1 

1 
1 

33.600 
33  600 

Quarterly  dnHs  

V344  000 

Total  cost 

44,547,600 

20,424.380 

Number  (%) 

estimated  to 

purchase/draft 

Initial 

Armual 

Item 

Number 

Cost/Hem 

Total  cost 

Number 

Cost/Hem 

Total  cost 

Gates      

Hand-held  radio  

120(70%) 
120  (70%) 

17(10%) 
103  (60%) 

34(20%) 

1 
2 

1 
1 
1 

$100,000 

200 

130,000 

200.000 

500,000 

$12,000,000 

48,000 

2.210,000 

20.600.000 

17.000.000 

1 

2 
1 
1 

1 

$5,000 
10 

$600,000 
2,400 

CCTV  

Lights  

FerKing 

6.500'               110.500 
10.000              1,030.000 
25.000  1              850.000 
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Table  50  — iNiTiAi  and  Ann^'A.  Ccs"  pop  Df=-  B..."  f- 

[171  Facilities] 


tS    b^C 


Item 

Number  (%) 
estimated  to 

purchase/draft 

Initial 

Annual 

Number 

Cost/item 

Total  cost 

Number 

Cost/item            Total  cost 

Security  guards   

120  (70%) 
171  (100%) 
171  (100%) 
171  (100%) 
171  (100%) 
171  (100%) 

1 
1 
1 
1 
1 

40.000              4.800.000 
75,000           l9H?snoo 

40,000              4,80000C 
75  000           ^ot^oc.nru■ 

FSO     

T'aming 

FSA         

3,500 
4.000 
4.000 

598,500 
684,000 
684,000 

3.500 
100 
100 

4,000 

598.50C 
17,10C 
17,100 

684,000 

FSP       

Ouanerlv  drills  

Total  cost 

71,449,500 

21  534  60C 

TaBlE  51.— iNiTlAL  AND  AnNuAl  COS'  ^0^  HAZAROOwi  BULK  LIQUID  FACILITIES,  GROUP  A 

[897  Facilities] 


Item 

Nurfiber  (%) 

estimated  to 

purchase/dratt 

Initial 

Annual 

Number 

Cost/item 

Total  cost 

Number 

Cost/item      .      Total  cost 

Corns  system 

45  (5%) 

90  (10%) 

45  (5%) 

45  (5%) 

45  (5%) 

45  (5%) 

90  (10%) 

897  (100%) 

897  (100%) 

897(100%) 

897  (100%) 

897  (100%) 

18 
9 

$300,000         $13,500,000 
100.000  i           9,000,000 

200                     1fi9fVY1 

18 
9 

$15,000 

5,000 

10 

6.500 

10,000 

25000 

40  000 

$675,000 

450.00C 

8  IOC 

Gates  

Hand-held  radio 

CCTV 

Lights  

Fencing 

Security  guards  

130,000 

200.000 

500,000 

40,000 

150,000 

5,000 

8,000 

8,000 

5,850,000 

9,000,000 

22.500,000 

32.400.000 

134.550.000 

4,485.000 

7.176,000 

7,176,000 

292.500 
450,000 

1,125.00C 
'\o  Ann  nnr^ 

FSO     

1 50  000         1 34  550  000 

Training 

FSA 

FSP  

Quarteriy  drills  

5,000             4  485  OOC 

400                358,80C 

400                358.80C 

16  000          i4.^«i?nfin 

'             ' 

Total  cx)st 

245,799.000 

189  505  200 



TaBlE  52.  — I 


A^ 


i.  CC5- 


(1.821  Facilities] 


Bulk  Liquid  Facilities,  Group  B 


Item 

Number  (%) 

estimated  to 

purchase  drati 

Initial 

Annual 

Number 

Cost/item 

Total  cost 

Number 

Cost/item 

Total  cost 

Coms  system 

91  (5%) 

182  (10%) 

91  (5%) 

91  (5%) 

91  (5%) 

91  (5%) 

182  (10%) 

1.821  (100%) 

1,821  (100%) 

1,821  (100%) 

1.821  (100%) 

1,821  (100%) 

18 

3 

$300  000        s?7  rvm  ooo 

18 

3 

$15  000          *1  ^.soor 

Gates  

Hand-held  radio 

100,000 

200 

130,000 

200.000 

500,000 

40,000 

37,500 

3.500 

4.000 

4,000 

18,200.000 

327.600 

11,830.000 

18,200,000 

45,500,000 

21.840.000 

68.287.500 

6,373,500 

7,284,000 

7,284,000 

5,000 

-    10 

6,500 

10.000 

25.000 

40.000 

37.500 

3.500 

100 

•100 

4.000 

910.000 
16  380 

CCTV  

Lights  

Fencing  

Security  guards  

591.500 

910.000 

2.275,000 

21  840  OOC 

FSO  

Training 

FSA  

FSP  

Quarteriy  drills  

68.287.500 

6.373.500 

182.100 

182.100 

7.284.000 

Total  c^ost 

232,426,600 

110217080 

Tab.e  53  —Initial  and  Annual  Cc?'  ^z^  Haza-:c5  Sjbs^ance  (Other)  Facilities,  Group  A 

[186  Facilities] 


Item 

Number  (%) 

estimated  to 

purchase/draft 

Initial 

Annual 

Number 

CosWtem            Total  cost 

Number 

Cost/item            Total  cost 

Coms  system 

Gates  

Hand-held  radio 

9  (5%) 
9  (5%) 
9  (5%) 
9  (5%) 
9  (5%) 
9  (5%) 

1 

1 

18 

1 
1 
1 

$300,000           $2,700,000 

100  000               900.000 

200                   32400 

1 

1 

18 

1 

1 
1 

$15,000 

5.000 

10 

6,500 

10.000 

25.000 

$135,000 

45.000 

1.620 

CCTV  

130,000 
200.000 

500  000 

1,170,000 
1.800.000 

4  500  000 

58.50C 

Lights  

90  OOC 

Fencing  

225,000 

■'IHIM! 


\  ftifl  .il 
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Table  53.— Initial  and  Annual  Cost  for  Hazardous  Substance  (Other)  Facilities,  GROif  a    Cont' jed 

[186  Facilities] 


Number  (%) 

estimated  to 

purchase/draft 

Initial 

Annual 

Item 

Number 

Cost/Hem 

Total  cost 

Number 

Cost/item 

Total  cost 

'iflcuritv  auards  

9(5%) 
186(100%) 
186(100%) 
186(100%) 
186(100%) 
186(100%) 

9 

1 
1 
1 
1 

40,000  i           3.240,000 

9 

40.000              3,240,000 

FSO  

Tralnina         

150,000 
5.000 
8.000 
8.000 

27,900,000 

930,000 

1,488.000 

1.488,000 

150.000           27.900.000 
5,000  i              930,000 

FSA   

4(X) 

400 

16.000 

74,400 
2.976,000 

FSP  

Quarterly  drills  

Total  cost 

7 

46,148,400 

35,749.920 

Table  54.— Initial  and  Annual  Cost  for  Hazardous  Substance  (Other)  Facilities,  Group  B 

[379  Facilities] 


Number  (%) 

estimated  to 

purchase/draft 

Initial                                    | 

Annual 

Item 

Number 

Cost/item 

Total  cost 

Numtter 

Cost/item 

Total  cost 

Cnnri^  svstfim       

19  (5%) 

19(5%) 

19  (5%) 

19  (5%) 

19  (5%) 

19  (5%) 

19(5%) 

379  (100%) 

379  (100%) 

379  (100%) 

379  (100%) 

379  (100%) 

18 
3 

$300,000 

100.000 

200 

130.000 

200,000 

500,000 

40,000 

37,500 

3.500 

4,000 

4.000 

$5,700,000 

1.900,000 

68.400 

2.470.000 
3.800,000 
9.500.000 
2.280.000 
14,212,500 
1 ,326,500 
1,516,000 
1,516.000 

18 
1 

$15,000 

5,000 

10 

6.500 

10.000 

25.000 

40.000 

37.500 

3.500 

100 

100 

4,000 

$285,000 

Gates  

Hand-held  radio  ...- 

CCTV  

Lights  

Fencing  

95,000 

3,420 

123,500 

190,000 

475,000 

2,280,000 

FSO  

Training 

FSA 

FSP      

14.212,500 

1 ,326,500 

37,900 

37,900 

Quanerly  drills  

1,516,000 

Total  cost 

44.289.400 

20,582.720 

Table  55.— Initial  and  Annual  Cost  for  Other  Bulk  Liquid  Facilities,  Group  a  so  facilities) 


Number  (%) 

estimated  to 

purchase/draft 

Initial  - 

Annual 

Item 

Number 

Cost/Hem 

Total  cost 

Number 

Cost/item 

Total  cost 

Coms  svstem 

5  (10%) 

5  (10%) 

5  (10%) 

5  (10%) 

5  (10%) 

5  (10%) 

5  (10%) 

50  (100%) 

50  (100%) 

50  (100%) 

50  (100%) 

50  (100%) 

18 

$300,000 

100,000 

200 

130,000 

200,000 

500,000 

40,000 

150.000 

5,000 

8.000 

8,000 

$1,500,000 

500,000 

18,000 

650,000 

1,000.000 

2,500,000 

400,000 

7,500,000 

250,000 

400,000 

400,000 

18 
2 

$15,000 

5.000 

10 

6,500 

10,000 

25,000 

40.000 

150,000 

5,000 

400 

400 

16.000 

$75,000 

Gates  

Hand-held  radio  

25,000 
900 

CCTV  

Lights        

32.500 
50,000 

Fencing  

Siecuntv  auards    

125,000 
400,000 

FSO         

7,500,000 

Trainino   

250,000 

FSA       

20,000 

FSP 

Quanerly  drills  

20,000 
800,000 

Total  cost 

15.118.000 

9.298.400 

Table  56.— Initial  and  Annual  Cost  for  Other  Bulk  Liquid  Facilities,  Group  B 

[100  Facilities] 


Number  (%) 

estimated  to 

purchase/draft 

Initial 

Annual 

Item 

Number 

Cost/item 

Total  cost 

Number 

Cost/Hem 

Total  cost 

Coms  svstem 

10  (10%) 
10(10%) 
10  (10%) 
10(10%) 
10  (10%) 
10(10%) 
10  (10%) 

1 

1 

18 

1 
1 

1 

$300,000 
100,000 
200 
130,000 
200,000 
500.000 
40,000 

$3,000,000 
1,000.000 
36,000 
1.300,000 
2.000,000 
5.000,000 
400,000 

1 

1 

18 

1 

1 
1 
1 

$15,000 

5.000 

10 

6,500 

10,000 

25,000 

40.000 

$150,000 

Gates  

Hand-held  radio 

50.000 
1.800 

CCTV  

Lights  

Fencing  

Securily  guards  

65,000 
100,000 
250.000 
400,000 
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TaBlE  56  — INI 


lAL  AND  Annual  Cos"^  fqr  Qi-her  Bulk  lo^"^  Facilities,  Group  B--~Co'- 

[100  Faciiitiesj 


.ea 


Item 

Number  {%) 

estimated  to 

purchase/draft 

Initial 

Annual 

Numt>er 

CostAitem 

Total  cost 

Number 

Cost/item            Total  cost 

FSO  

Training 

=  Sa       

100  (100%) 
100  1 100%) 

^OC  '"00%) 
TX'  iiOO%) 
IOC'  ^iOO°o) 

1 
1 
1 
1 

75,000 
3.500 
4.000 
4.000 

7.500,000 
350,000 
400.000 
400,000 

75,000 

3.500 

1W 

100 

4.000 

7,500.000 

350,000 

10000 

»SP       

1000C 

QLiarterly  drills   

400  000 

Tota-  cost     

21,386,000 

9  286  800 

Table  57 — Initial  and  Annual  Cost  fop  Fpcev  TPOMih.Ac   Qa- 

[101  Facilitiesj 


Number  (%) 

estimated  to 

purchase/draft 


Initial 


Number 


Cost/item 


Total  cost 


Annual 


Number 


Cost/Item 


Total  cost 


Gales 
Hand-heid  radio 

CCTV   

Lights    

fencing  

Security  guards 

FSO 

Tra  ling  

FSA        

FSP        

Quarterly  drills  . 
Total  cost  . . 


61  (60%) 

5  (5%) 

10(10%) 

10  (10%) 

51  (50%) 

61  (60%) 

101  (100%) 

101  (100%) 

101  (100%) 

101  (100%) 

101  (100%) 


1 
12 


$100  000 

2O0 

130,000 

200,000 

500,000 

40  000 

^60  000 

5.000 

8.000 

8,000 


S6  100,000 

12,000 

1.300,000 

2000,000 

25  500,000 

14.640,000 

15,150.000 

505,000 

808  000 

808  000 


1 
12 


66,823,000 


$5,000 

10 

6,500 

10,000 

25,000 

40,000 

150,000 

5.000 

400 

400 

16,000 


$305,000 

600 

65,000 

100.000 

1,275,000 

14,640,000 

15,150,000 

505.000 

40,400 

40,400 

1,616,000 


33,737,400 


TaBlE  58.  — INITIA^  AND  ANNuA.   COS^  fQc  Ft=f 

1205  Facilities] 


Item 

Number  (%) 

estimated  to 

purchase/draft 

Initial 

Annual 

Number 

CostAitem            Total  cost 

Number 

1 
Cost/Item      [      Total  cost 

Gates      

164  (80%) 

10  (5%) 

21  (10%) 

21  (10%) 

103  (50%) 

1 64  (80%) 

205  (100%) 

205  (100%) 

205  (100%) 

205  (100%) 

205  (100%) 

1 
12 

2 

S30,OO0             4,920.000 

200                   24,000 

^30  000              2,730,000 

200,000             4.200.000 

1 
12 

2 

$1,500              $246,000 

Hand-held  radio 

10 

6,500 

10,000 

1.200 

CCTV  

Lights  

136.500 
210.000 

Fencing  

Security  guards  

500.000 

40,000 

37,500 

3.500 

4,000 

4,000 

51.500,000 

13,120,000 

7,687.500 

717,500 

820,000 

820.000 

25,000             2,575,000 
40000           13.120.000 

FSO         

Training 

FSA      

37,500 

3.500 

100 

100 

4.000 

7.687,500 

717,500 

20,500 

FSP          

20,500 

Q.janpriy  drills 

820,000 

Total  cost        

86.539.000 

25,554,700 



_E  59-1^ 


Ann.,^.  Cos-  f^c  p^. 

[36  Facilities] 


.PC  TERMINALS,  Group  A 


Item 

Number  (%) 

estimated  to 
purchase  draft 

Initial 

Annual 

Number 

CostAitem 

Total  cost 

Number 

Cost/item 

Total  cost 

Coms  system 

2  (5%) 
2  (5%) 
2  (5%) 
2  (5%) 
2  (5%) 
2  (5%) 
2  (5%) 
36  (100%) 
36  (100%) 

18 
15 

$300,000 
100,000 
200 
130,000 
200.000 
500,000 
40  000 

$600,000 

200,000 

7.200 

260.000 

400,000 

1,000.000 

1 ,200.000 

18 
15 

$15,000 

5.000 

10 

6.500 

10,000 

25,000 

40,000 

150,000 

5,000 

$30,000 

Gates  

Hand-lield  radio 

10,000 
360 

CCTV  

Lights  .■ 

Fencing  

Secunty  guards  

13,000 

20,000 

50,000 

1,200,000 

FSO  

Training 

150  000             5,400,000 
5,000  i              180000 

5.400.000 
180.000 

^\)m)2 
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TABLE  59.— Initial  and  Annual  Cost  for  Passenger  Terminals,  Group  a 

[36  Facilities] 


C(?ntinuPd 


Number  (%) 

estimated  to 

purchase/draft 

Initial 

Annual 

Item 

Number 

Cost/item 

Total  cost 

Number 

Cost/item 

Total  cost 

1 

FSA      

36(100%) 
36(100%) 
36(100%) 

1 
1 

8,000 
8,000 

288,000 
288.000 

1 
1 

1 

400 

400 

16.000 

14,400 

14,400 

576,000 

FSP 

Quarteriy  drills  

Total  cost 

9,823,200 

. 

7,508,160 

Table  60.— Initial  and  Annual  Cost  for  Passenger  Termin.al-.  Ghuu^  B 

[72  Facilities) 


Number  (%) 

estimated  to 

purchase/draft 

Initial                                  | 

Annual 

Hwn 

Number 

Cost/Hem 

Total  cost 

Number 

Cost/item 

Total  cost 

4(5%) 

«  4  (5%) 

4(5%) 

4(5%) 

4(5%) 

4(5%) 

4(5%) 

72  (100%) 

72  (100%) 

72  (100%) 

72  (100%) 

72  (100%) 

18 

4 

$300,000 

$1,200,000 

18 
1 

$15,000 

5,000 

10 

6.500 

10,000 

25,000 

40.000 

37.500 

3.500 

100 

$60,000 

Gates                

100000                400,000 

200                    14,400 

130,000                520,000 

200,000               800,000 

20,000 

Hand-held  radio 

720 

CCTV  

Lights               

26,(XX) 
40,000 

Fencing  

SflTiiritv  Guards       

500,000 

40,000 

37.500 

3.500 

4.000 

4,000 

2,000,000 
640.000 

2,700,000 
252,000 
288.000 
288.000 

100.000 
640,000 

FSO  

Training 

FSA     

2,700.000 

252.000 

7.200 

FSP 

100                     /  xuu 

Quarteriy  drills  

4,000 

^oo.uuu 

Total  cost 

9.102.400  1  

4.141,120 

Example  cost  calculations  for  different  facility  owners  are  presented  below.  The  companies  in  these  examples  are  good 
representations  of  the  types  of  companies  affected. 

Example  1 — Ferry  Terminal  Owner 
Company  A  owns  11  group  A  and  21  group  B  terminals.  The  estimated  costs  for  this  company  are  presented  in  Table 


61. 


Table  61  .—Example  Cost  for  Ferry  Terminal  Owner 


Number  (%) 

estimated  to 

purchase/draft 

Initial                                    | 

Annual 

Item 

Number 

CosMlem 

Total  cost 

Number 

Cost/item 

Total  cost 

Group  A  terminals: 

Gates  

Hand-held  radio  .... 

CCTV 

Lights       

7(60%) 

1  (5%) 

1  (10%) 

1  (10%) 

6(10%) 

7  (60%) 

11  (100%) 

11  (100%) 

11  (100%) 

11  (100%) 

11  (100%) 

1 

12 

1 

1 

1 
6 
1 
1 

1 
1 

$100,000 

200 

130,000 

200.000 

500,000 

40,000 

150,000 

5.000 

8.000 

8.000 

$700,000 

2,400 

130,000 

200,000 

3,000,000 

1,680.000 

1,650,000 

55,000 

88,000 

88.000 

1 
12 
1 
1 
1 
2 
1 
1 
1 
1 
1 

$5,000 

10 

6.500 

10.000 

25,000  1 

40,000 

150.000 

5,000 

400 

400 

16.000 

$35,000 

120 

6.500 

10.000 

Fencing 

Security  guards  .... 

FSO  

Training  

FSA  

FSP              

50,000 

1,680,000 

1,650,000 

55,000 

4,400 

4,400 

Quarterly  drills  

176,000 

Subtotal  

Group  B  terminals: 

Gates  

Hand-held  radio  .... 

CCTV 

Lights 

Fencing  

Secunty  guards  .... 
FSO     

7.593.400 

510,000 

2,400 

260.000 

400.000 

5,500,000 

1,360.000 

787.500 

73.500 

84,000 

84,000 

3.771,420 

17(80%) 

1  (5%) 

2  (10%) 

2  (10%) 

11  (50%) 

17  (80%) 

21  (100%) 

21  (100%) 

21  (100%) 

21  (100%) 

21  (100%) 

1 
12 

1 
1 

1 
2 
1 
1 

1 
1 

30.000 

200 

130,000 

200,000 

500,000 

40,000 

37,500 

3,500 

4.000 

4.000 

1 
12 

r 
1 

1 

2 
1 
1 
1 
1 
1 

15.000 

10 

6.500' 

10,000 

25,000 

40.000 

37,500 

3,500 

100 

100 

4.000 

25.500 

120 

13,000 

20,000 

275.000 

1,360.000 

787,500 

Training  

FSA  

FSP  

"  Quarteriy  drills  

73,500 
2,100 
2,100 

84,000 
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Table  61  — Ex.ample  Cos'  ^o^  Fe^^cv  tp r'.«  \a,  Oa' 


Item 

Number  (%) 

estimated  to 

purchase  drat! 

Initial 

Annual 

Numt)er 

Cost/item 

Total  cost 

Number 

Cost/item 

Total  cost 

Subtotal  

9,061.400 

2,642,820 

Grand 
total 

16,654,800 

6  414  240 

Example  2— Drv  bulk  Facility  Owner 

Company  B  owns  7  group  A  and  13  group  B  dry  bulk  facilities.  The  estimated  costs  for  this  company  are  presented  in 
Table  62. 


TablE  62  — ExA'.'p..E  Co?-^  ^r-  D--  Bjlk  Facility  Owner 


Item 

Number  (%) 

estimated  to 

purchase/draft 

Initial 

Annual 

Number 

Cost/item 

Total  cost 

Number 

Cost/item 

Total  cost 

Group  A  facilities: 

Gates  

Hand-held  radio  .... 

CCTV 

Lights 

Fencing  

Security  guards  .... 

FSO 

Training  

FSA  

FSP   

Quarteriy  drills  

■ 

5  (70%) 

5  (70%) 

1  (10%) 

4  (60%) 

1  (20%) 

>    5(70%) 

7  (100%) 

7(100%) 

7(100%) 

7  (100%) 

7(100%) 

1 
2 
1 

1 
1 
2 

1 
1 
1 

1 

$100,000 

200 

130,000 

200,000 

500,000 

40.000 

150,000 

5,000 

8,000 

8.000 

$500,000 

2.000 

130,000 

800.000 

500.000 

400.000 

1,050,000 

35.000 

56.000 

56,000 

1 
2 

2 

$5,000 

10 

6.500 

10,000 

25,000 

40,000 

150.000 

5.000 

400 

400 

16.000 

$25,000 

100 

6.500 

40.000 

25.000 

400,000 

1.050.000 

35.000 

2.800 

2.800 

112000 

.■ 

Subtotal  

t 

3,529,000 

$900,000 

3,600 

130,000 

1,600,000 

1,500,000 

360,000 

975.000 

45.500 

52,000 

52.000 

1  699  200 

Group  B  facilities: 

Gates  

Hand-held  radio  .... 

CCTV 

Lights 

Fencing 

Secunty  guards  .... 

FSO  

Training  

FSA  

FSP  

Quarteriy  drills  

9(70%) 
9  (70%) 
1  (10%) 

8  (60%) 
3  (20%) 

9  (70%) 
13  (100%) 
13  (100%) 
13  (100%) 
13  (100%) 
13  (100%) 

1 
2 

$100,000 

200 

130.000 

200.000 

500,000 

40,000 

75.000 

3,500 

4,000 

4.000 

1 
2 
• 

1 

$1,500 

10 

6.500 

10,000 

25,000 

40,000 

75.000 

3,500 

100 

100 

4,000 

$45,000 

180 

6,500 

80,000 

75,000 

360,000 

975,000 

45,500 

1,300 

1,300 

52  000 

Subtotal  

5,618,100 

1  641  780 

Grand 
total 

9,147,100 

3340  980 

Example  3 — Petroleum  Facility  Owner 

Company  C  owns  7  group  A  and  1 3  ernup  B  petroleum  facilities.  The  estimated  costs  for  this  company  are  presented 
in  Table  63. 


Table  63.— Example  Cost  for  Petro^EwM  Fav^.^.ti  OtVNER 


Hem 

Number  (%) 

estimated  to 

purchase/draft 

Initial 

Annual 

Number 

Cost/item 

Total  cost 

Number 

Cost/item 

Total  cost 

Group  A  facilities: 

Gates  

Secunty  guards  .... 

FSO  

Training  

FSA  

FSP  

1  (10%) 
1  (10%) 
7  (100%) 
7  (100%) 
7(100%) 
7  (100%) 

1 
9 

1 
1 
1 
1 

$-00  000 

40  'OOC 

150,000 

5,000 

8,000 

8,000 

$100,000 
360  000 

1 ,050,000 
35,000 
56,000 
56,000 

1 
9 
1 
1 
1 
1 

$5,000 

40,000 

150.000 

5,000 

400 

400 

$5,000 

360.000 

1,050,000 

35,000 

2.800 

2,800 

'IH()4 
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Table  63.— Example  Cost  for  Petroleum  Facility  Owner-  Continued 


Number  (%) 

estimated  to 

purchase/dratt 

Initial 

Annual 

Item 

Number 

Cost/Hem 

Total  cost 

Number 

Cost/item 

Total  cost 

Quarterly  drills  

7(100%) 

1 

16.000 

112.000 

Subtotal  

Group  B  faalities 

Corns  system  

Gates   

Hand-held  radio  .... 

CCTV 

Lights 

FefKing 

Security  guards  .... 

FSO  

Training  

FSA  

FSP  

Quarterly  dnNs  

1.657.000 

$300,000 

100,000 

3.600 

130.000 

200.000 

500.000 

120.000 

487.500 

45.500 

52.000 

52.000 

1.567,600 

1(5%) 

1  (10%) 

1  (5%) 

1  (5%) 

1(5%) 

1(5%) 

1  (10%) 

13(100%) 

13  (100%) 

13(100%) 

13(100%) 

13(100%) 

18 
3 

w                           1 

$300,000 

100.000 

200 

130,000 

200.000 

500.000 

40.000 

37.500 

3.500 

4,000 

4,000 

18 
3 

$15,000 

5000 

10 

6.500 

10.000 

25.000 

40.000 

37,500 

3.500 

100 

100 

4.000 

$i5.CXX; 

5.000 

180 

6500 

10.000 

254100 

1?0  000 

467  500 

4S  500 

1  :3O0 

1  300 
52,000 

Subtotal  

1,990.600 

769  280 

Grand  total      . 

3.647.60ol 

2.336  880 

Tot« 


ital  cost  ff'f  'Hi  lii' 


The  national  cost  of  the  facility  security  asp^.  t^  nf  the  ISPS  Code  is  the  sum  of  the  individual  costs  est 
facility  affmrtwd.  National  cost  is  discounted  to  its  PV  at  7  percent  (2003-2012).  The  total  national  initial 

is  pii">>Mlt...!    :;i    i  ,H)ie  64. 

lAf^L;  t>4.— Total  Natio^-v  pv  Cost  for  Favh;-'  Security,  in  SMiuions 

[2003-2012,  7  Percent  Oscouot  Rale) 


.1!  ti 

^iSl 


Year 

Con- 
tainer 
break 
bulk 

Dry  bu* 

Haz  bulk 

liquid 

Haz  sub 
ott>er 

Other 
bulk  liquid 

Ferry 

Other 
pas- 
senger 

Total 

PV  Total 

2003  (initial)       

$70 
48 
48 
48 
48 
48 
48 
48 
48 
48 

$116 
42 
42 
42 
42 
42 
42 
42 
42 
42 

$478 
300 
300 

300 
300 
300 
300 
300 
300 
300 

$90 
55 
55 
55 
55 
55 
55 
55 
55 
55 

$37 
19 
19 
19 
19 
19 
19 
19 
19 
19 

$153 
59 
59 
59 
59 
59 
59 
59 
59 
59 

$19 
12 
12 
12 
12 
12 
12 
12 
12 
12 

$963 

sas 
sas 

535 
535 
535 
535 
535 
535 
535 

$963 

2004  (annual)  

2005  (annuait     

500 
467 

2006  (annual)  „ 

2007  (annual)  

2008  (annual)    

437 
408 
381 

2(X)9  (annual)               

356 

2010  (annual)      

333 

2011  (annual)        

311 

2012  (annual)  

291 

Total  

502 

494 

3.178 

585 

208 

684 

127 

5,778 

4.447 

Table  65  presents  the  national  cost  for  different  elements  of  implementing  the  ISPS  Code  for  facilities  (these  costs  are 
not  discounted). 

Table  65.— Total  National  Initial  and  Annual  Cost  by  Element  of  Compliance,  in  $Millions 


Element 


FSA  

FSP  

FSO 

Training  

Dnlling  

Secunty  guards 
Equiprrwnt  


Total 


Initial  cost 


$23 
23 

335 

17 

0 

124 

441 


963 


Percent  ol 
total 


2 

2 

35 

2 

0 

13 

46 


100 


Annual  cost 


$1 

1 

335 

17 

35 
124 

22 


509 


Percent  of 
total 


0 

0 

63 

3 

7 
23 

4 


100 
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As  shown,  upgrading/installing 
equipment  is  the  driving  costs  of 
implementing  the  ISPS  Code  initially. 
Annually.  FSOs  are  the  driving  cost.  In 
the  initial  year,  FSOs  account  for 
approximately  35  percent  of  the  initial 
cost  and  increase  in  vicnifii  ,iii(  <■  tu  66 
percent  annually. 

Port  Sec  urity 

Summary 

Note:  for  definition  of  acronyms 
throughout  this  analysis,  refer  to  the  list  at 
the  beginning  of  the  report. 

Implementing  the  ISPS  Code  and 
NVICs  could  affect  stakeholders  in  47 
COTP  AORs  containing  361  ports.  *  The 
following  analysis  details  preliminary 
costs  to  public  and  private  stakeholders 
and  does  not  include  costs  to  the  Coast 
Guard. 

The  preliminary  cost  estimate  of 
implementing  ISPS  Code  as  it  pertains 
to  port  security  is  PV  $477  million 
(2003-2012.  7  percent  discount  rate). 
The  initial  cost  of  the  startup  period 
(June  2003-December  2003)  for 
establishing  PSCs  and  creating  PSPs  in 
all  AORs  is  estimated  to  be  $120  million 
(non-discounted).  Following  the  startup 
period,  the  first  year  of  implementation 
(2004).  consisting  of  monthly  PSC 
meetings  and  PSP  drill  exercises  for  all 
AORs,  is  estimated  to  be  $106  million 
(non-discounted).  After  the  first  year  of 
implementation,  the  annual  cost  of 
quarterly  PSC  meetings  and  PSP  drills 
for  all  AORs  is  estimated  to  be  $46 
million  (non-discounted).  The  startup 
period  cost  associated  with  creating 
PSCs  and  PSPs  for  each  AOR  is  the 
primary  cost  driver  of  implementing  the 
ISPS  Code  at  U.S.  ports  Both  the  startup 
and  implementation  year  period  (2003- 
2004)  combined  is  nearly  half  of  the 
total  10-year  PV  cost  estimate,  making 
initial  development,  planning,  and 
testing  the  primary  costs  of  port 
security. 

Implementing  the  ISPS  Code  and 
complying  with  NVICs  would  require 
all  COTPs  to  develop  security 
committees,  plans,  and  training  drills 
for  their  AORs.  with  the  participation  of 
maritime  transportation  stakeholders  in 
their  AORs.  The  above  costs  to 
stakeholders  would  be  paperwork, 
travel,  and  communication  costs 
associated  with  participation  m  P.SP 
implementation. 


'The  ISPS  Code  provides  requirements  for  "Port 
Facilities."  The  Coast  Guard,  however, 
differentiates  between  ports  and  facilities  in 
domestic  regulations.  As  a  result,  for  the  purposes 
of  this  cost  analysis,  the  terms  PFSC  and  PFSP  have 
been  replaced  with  PSC  and  PSP  for  the  port 
security  section. 


We  estimate  1.090,400  hours  of 
paperwork  and  other  associated 
planning  activities  during  2003,  the 
initial  period  of  port  security  meetings 
and  development.  In  2004,  the  first  year 
of  implementation,  we  estimate  the 
value  will  rise  slightly  to  1,278.400 
hours  of  paperwork  and  other  related 
information  and  communication 
activities  related  to  monthly  PSC 
meetings.  In  subsequent  years,  we 
estimate  the  hours  will  fall  to  827,200 
hours  annually  associated  with  PSC 
meetings,  PSP  revisions,  and 
information  drills. 

Analysis 

Period  of  Analysis 

The  period  of  analysis  is  from  mid 
2003  (the  startup  year)  to  2012 
(approximately  10  years).  The  port 
security  aspects  would  be  effective  in 
2004,  so  we  assume  the  last  6  months 
in  2003  of  the  project  to  be  a  startup 
period  of  establishing  PSCs  and  creating 
PSPs  for  all  COTP  AORs.  We  assume, 
therefore,  that  initial  costs  will  be 
incurred  in  2003.  and  annual  costs  will 
be  incurred  each  year  2004-2012. 

Population  Affected 

Implementing  the  ISPS  Code  would 
affect  stakeholders  nationally  in  47 
COTP  AORs  containing  361  total  ports. 
The  Army  Corps  of  Engineers 
Navigation  Data  Center  and  MARAD 
provided  the  data  for  total  ports 
affected.  For  this  analysis,  "ports" 
include  all  areas  located  within  or 
adjacent  to  a  marine  environment 
through  which  maritime  commerce  is 
conducted  or  people  are  transported. 
Consistent  with  NVIC  9-02,  Guidelines 
for  Port  Security  Committees  and  Port 
Security  Plans  Required  for  U.S.  Ports. 
and  parts  A  and  B  of  the  ISPS  Code. 
PSPs  will  be  developed  by  PSCs  headed 
by  COTPs.  COTPs  also  determine  the 
size  and  composition  of  the  PSCs.  The 
affected  population  per  COTP  AOR  is 
assumed  to  be  stakeholders  who 
participate  in  the  PSC,  planning,  and 
drilling.  A  stakeholder  is  considered  to 
be  any  business,  organization,  (non- 
Federal)  government  entity,  or 
individual  involved  with  maritime 
commerce  in  a  given  port  area. 

We  believe  the  composition  and 
number  of  stakeholders  will  vary  greatly 
from  AOR  to  AOK  and  will  be 
determined  by  the  commercial  scope  of 
the  ports  in  each  AOR.  For  the  purpose 
of  estimating  average  costs,  we  assumed 
the  average  level  of  meeting,  planning, 
and  drilling  participation  to  be  200 
stakeholders  per  AOR,  based  on 
discussions  with  COTPs  and  estimates 
nf  average  U.S.  facility  and  vessel 


presence  per  port.  We  understand  that 
some  AORs  may  have  higher 
participation  levels  and  other  AORs 
have  very  lower  participation  levels: 
however,  we  believe  this  to  be  a 
reasonable  national  estimate  of 
stakeholder  participation  per  AOR. 

Unit  Cost  Assumptions 

The  port  security  implementation  cost 
per  stakeholder  is  expected  to  be  small 
in  comparison  to  facility  and  vessel 
security  implementation.  Stakeholders 
are  not  required  to  purchase  or  upgrade 
materials  or  services,  as  in  the 
implementation  of  the  ISPS  Code  for 
facilities  or  vessels.  Some  companies 
and  facilities  are  required  to  have  CSOs 
and  FSOs  (as  detailed  in  the  vessel  and 
facility  security  sections)  attend  at  least 
one  of  the  quarterly  PSC  meetings  a 
year:  however,  we  expect  few- 
stakeholders  to  fully  participate  in  all  of 
the  implementation  or  annual  activities 
for  a  given  COTP  AOR.  Finally,  most 
stakeholders  in  large  to  medium-sized 
ports  have  already  completed  or 
adopted  appropriate  and  transferable 
PSPs  before  the  ISPS  Code  will  become 
effective. 

All  costs  for  ISPS  Code 
implementation  for  port  security  are 
related  to  personnel.  Stakeholder  hourly 
costs  are  assumed  to  be  $100  per  burden 
hour  for  managerial  persormel  and  $35 
per  burden  hour  for  administrative/ 
clerical  personnel.  These  costs  are 
"loaded"  wage  rates,  which  means  they 
include  benefits,  local  travel,  and  other 
overhead  costs.  These  rates  are  based  on 
BLS  data  and  previous  Coast  Guard 
analyses  that  estimated  meeting  and 
planning  costs.  While  some  employees 
cost  more  than  this  and  some  cost  less, 
we  believe  these  estimates  for  the  two 
labor  types  are  reasonable  average  costs 
of  the  employees  that  would  conduct 
this  work. 

The  stakeholder  costs  are  divided  into 
three  hourly  activities:  PSC  meetings, 
PSP  development,  and  drilling,  which 
include  tabletop  management  drills  and 
administrative  drills.  PSC  meetings  are 
estimated  to  consume  an  average  of  6 
hours  for  office  preparation  and  meeting 
time,  plus  2  hours  of  travel  time.  PSC 
meetings  are  monthly  for  the  first  18 
months  and  quarterly  thereafter.  Initial 
PSP  development  and  planning  is 
estimated  to  be  a  maximum  of  80  hours 
(2  weeks)  of  non-PSC  meeting  time  in 
2003.  PSP  administrative  and 
management  drills  are  information  and 
communication  exercises  that  will  take 
place  at  the  stakeholder  site. 
Administrative  drills  will  occur  twice  a 
year  for  2  hours  to  update  company  and 
facility  contact  information. 
Management  drills  will  occur  four  times 
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a  year  for  4  hours  to  exercise  PSP 
information  and  communication 
readiness.  These  activities  collectively 
involve  meetings,  planning 
coordination,  and  communication  drills 
that  are  information-gathering  events. 


Costs  to  stakeholders,  therefore,  are 
determined  by  the  labor  rates  and  the 
number  of  hours  each  type  of  labor  will 
be  involved  in  each  activity- 

The  frequency  of  the  PSC  meeting 
activity,  estimated  hours,  and  unit  cost 


per  stakeholder  at  a  full  participation 
level  is  presented  in  Table  66.  and  the 
frequency  of  the  PSP  planning  and  drill 
activities,  estimated  hours,  and  unit  cost 
per  stakeholder  at  a  full  participation 
level  is  presented  in  Table  67. 


Table  66.— PSC  Meeting  Frequency,  Hours,  and  Unit  Cost  PEf-  Sakeholder 


Stakeholder  meeting 


Hours  per 
meeting 


Frequency ' 


Startup  PSC  meet- 
ings—2003 
Annual  PSC  meetings: 

2004  

2005-2012  


1 /month 


1 /month 
4/year  ... 


Cost  per  tiour 


$100 


100 
100 


Initial 


/^nual 


Total  tKXjrs 
per  stake- 
holder 


48 


Total  cost  per 
stakeholdier 


$4,800 


Total  hours 
per  stake- 
holder 


96 
28 


Total  cost  per 
stakeholder 


9.600 
2,800 


'  Startup  meetings  (July-December  2003)  consist  of  monthly  planning  meetings:  the  first  year  of  implementation  beginning  2004  consists  of  12 
monthly  meetings,  meetings  tor  future  years  will  be  quarterly 

TABLE  67.— PSP  Planning  and  Drill  Frequency.  Hours,  and  Unit  Cost  per  Stakeholder 


Stakeholder  activity 


PSP  Planning — Year 

2003 
PSP  Drilling  (2004- 
2012) 

Management  

Administrative  .... 


Hours  per  ac- 
tivity 


80 


Frequency 


Cost  per  hour 


Initial 


/Vnnual 


1/year 


4/year 
2/year 


$100 


100 
35 


Total  hours 

per  stake- 

hokjer 


80 


Total  cost  per 
stakehokler 


$8,000 


Total  hours 
per  stake- 
holder 


Total  cost  per 
stakeholder 


16 
4 


400 
140 


Total  National  Cost  for  Port  Security 

We  estimated  national  cost  (both  initial  and  annual)  to  public  and  private  stakeholders  for  implementation  of  the  ISPS 
Code  for  port  security.  Each  cost  is  discounted  to  its  PV  at  7  percent  for  years  2003-2012.  National  cost  for  port  security 
is  presented  in  Table  68. 

Table  68.— Total  National  PV  Cost  for  Port  Security,  In  $Millions 

(2003-2012,  7  percent  discount  rate] 


2003  (Initial)  .. 

2004  (annual) 

2005  (annual) 

2006  (annual) 

2007  (annual) 

2008  (annual) 

2009  (annual) 

2010  (annual) 

2011  (annual) 

2012  (annual) 


Total  cost  ($m) 


PSPs 


$75 


75 


Meetings 


$45 
90 

30 
30 
30 
30 
30 
30 
30 


375 


Drills 


$ 

16 
16 
16 
16 
16 
16 
16 
16 
16 


144 


Total 


$120 
106 
46 
46 
46 
46 
46 
46 
46 
46 


594 


PV  total 


$120 
99 
40 
38 
35 
33 
31 
29 
27 
25 

$477 


As  shown,  the  initial  cost  associated  with  creating  a  PSP  and  holding  development  PSC  meetings  for  each  AOR  is  the 
primary  cost  driver  for  implementing  the  ISPS  Code  at  U.S.  ports.  In  addition,  both  the  startup  and  implementation  year 
periods  (2003-2004)  combined  are  nearly  half  of  the  total  10-year  PV  cost,  making  initial  development  and  planning  the 
primary  costs  to  port  security.  These  estimates  are  conservative  because  most  COTP  AORs  have  already  done  some  security 
planning  and  organization.  Furthermore,  the  level  of  stakeholder  participation  may  not  be  as  high  as  200  per  COTP  AOR, 
and  stakeholders  will  not  be  required  to  participate  in  all  of  the  port  security  activities  and  drills  in  a  given  year. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL    743a  6) 
RIN  2060-AE77 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  tor 
Secondary  Aluminum  Production 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule;  amendments. 


SUIMIWARY:  On  March  23.  2000.  the  EPA 
isbuud  national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
secondary  aluminum  production 
facilities  under  section  112  of  the  Clean 
Air  Act  (CAA).  This  action  amends  the 
applicability  provisions  for  aluminum 
die  casters,  foundries,  and  extruders. 
The  amendments  also  add  new 
provisions  governing  control  of 


Category 


Industry 


commonly-ducted  units;  revise  the 
procedures  for  adoption  of  operation, 
maintenance,  artid  monitoring  plans; 
revise  the  criteria  concerning  testing  of 
representative  emission  units;  revise  the 
standard  for  unvented  in-line  flux 
boxes;  and  clarify  the  control 
requirements  for  sidewell  furnaces. 
These  changes  are  being  made  pursuant 
to  settlement  agreements  in  twro  cases 
seeking  judicial  review  of  the  NESHAP 
for  secondary  aluminum  production.  A 
separate  rule  to  clarify  compliance  dates 
and  defer  certain  early  compliance 
obligations  which  might  have  othenvi<;p 
come  due  before  completion  of  thi-s 
rulemaking  was  published  on 
SpptPmhor  24.  2002. 
EFFECTIVE  DATE:  December  30,  2002. 

addresses:  Docket  A-2002-05. 
containing  supporting  information  used 
in  developing  these  final  rule 
amendments,  is  available  for  public    - 
inspection  and  copying  between  8:30 
a.m.  to  5:30  p.m.,  Monday  through 


Friday,  excluding  Federal  holidays,  at 
the  following  address:  U.S.  EPA.  Air 
and  Radiation  Docket  and  Information 
Center.  Room  B-108.  1301  Constitution 
Avenue.  NW..  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
jdhii  S(  haftfi    I '  .S.  LPA,  MiatTdl.s  diul 
hiiiiganu  l.iu'nmals  Group.  Emission 
Standards  Division  (C504-05),  Office  of 
Air  Quality  Planning  and  Standards, 
Research  triangle  Park.  NC  27711. 
telephone  number  (919)  541-0296, 
electronic  mail  address. 
schaefer.john@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Regulated 
Entitus.  The  dnieiuiiuiints  change  the 
applicability  provisions  of  the  NESHAP 
for  three  types  of  facilities:  aluminum 
extruded  product  manufacturing 
facilities  (NAICS  331316),  aluminum 
die  casting  facilities  (NAICS  331521). 
and  aluminum  foundry  facilities 
(NAICS  331524).  Consequently, 
categories  and  entities  potentially 
regulated  by  this  action  include: 


NAICS* 


331314 

331312 
331315 
331316 
331319 
331521 
331524 


Examples  of  regulated  entities 


Secondary  smelting  and  alloying  of  aluminum  facilities 

Secondary  aluminum  production  facility  affected  sources  that  are  collocated  at: 

Pnmary  aluminum  production  facilities 

Aluminum  sheet,  plate  and  toil  manutactunng  facilities. 

Aluminum  extruded  product  manutactunng  tacililtes. 

Other  aluminum  rolling  and  drawing  facilities. 

Aluminum  die  casting  facilities 

Aluminum  foundry  facilities  


•  North  American  Information  Classilicatlon  System. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §63.1500  of  the 
final  rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Docket.  We  have  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  A-2002-06  and  E- 
Docket  ID  No.  OAR-2002-0084.  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  or  other  information  whose 
disclosure  is  restricted  by  statute.  The 
official  public  docket  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Air  Docket  in  the  EPA 
Docket  Center  (EPA/DC).  EPA  West. 


Room  B102,  1301  Constitution  Avenue. 
NW.  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744.  and 
the  telephone  number  for  the  Air  Docket 
is  (202)  566-1742. 

Electronic  Docket  Access.  You  may 
access  the  final  rule  electronically 
through  the  EPA  Internet  under  the 
"Federal  Register"  listings  at  http:// 
www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  in  the  above  paragraph  entitled 


"Docket."  Once  in  the  system,  select 
"search,"  then  key  in  the  appropriate 
docket  identification  number. 

Worldwide  Web  (WWW)  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  amendments 
will  also  be  available  on  the  WWW 
through  the  Technology  Transfer 
Network  (TTN).  Following  signature,  a 
copy  of  these  actions  will  be  posted  on 
the  TTN's  policy  and  guidance  page  for 
newly  proposed  rules  or  promulgated 
rules  at  http://www.epo  gov/ttn/oarpg. 
The  TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  CAA,  judicial  review  of 
these  final  rule  amendments  is  available 
only  by  filing  a  petition  for  review  in 
the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  by  February  28. 
2003.  Under  section  307(d)(7)(B)  of  the 
CAA.  only  an  objection  to  these  final 
rule  amendments  that  was  raised  with 
reasonable  specificity  during  the  period 


Federal  Register/ Vol.  67.  No.  250 /Monday.  December  30.  2002 /Rules  ai-c   Kegulations 


■9809 


for  public  comment  can  be  raised  during 
judicial  review.  Moreover,  under  section 
307(b)(2)  of  the  CAA.  the  requirements 
established  bv  these  final  rule 
amendments  may  not  be  challenged 
separately  in  any  civil  or  criminal 
proceedings  brought  by  the  EPA  to 
enforce  these  requirements. 

Outline  The  information  presented  in 
this  preamble  is  organized  as  follows; 

I.  Background 

II.  Summary  of  the  Final  Amendments 

A.  How  Are  We  Amending  the 
Applicability  provisions? 

B.  What  Amendments  Are  We  Making 
Concerning  Control  of  Commonly- 
Ducted  Units? 

C.  How  Are  We  Amending  the  Procedures 
for  Adoption  of  an  Operation. 
Maintenance,  and  Monitoring  Plan? 

D.  How  Are  We  Amending  the  Provisions 
Concerning  Testing  of  Representative 
Emission  Units? 

E.  How  Are  We  Amending  the  Standards 
for  Unvented  In-Line  Flux  Boxes? 

F.  How  Are  We  Clarifying  the  Control 
Requirements  for  Sidewell  Furnaces? 

G.  What  Other  Amendments  Are  We 
Making? 

III.  Response  to  Comments  on  Amendments 

to  the  NESHAP  for  Secondary 
Aluminum  Production 

IV.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  et  seq. 

D.  Unfunded  Mandates  Reform  Act  of  1995 

E.  Executive  Order  13132.  Federalism 

F.  Executive  Order  13175.  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

G.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13211.  Actions 

Concerning  Regulations  that 

Significantly  Affect  Energy  Supply. 

Distribution,  or  Use 
I.  National  Technology  Transfer  and 

Advanf;ement  Act 
).  Congressional  Review  Act 

I.  Background 

On  March  26.  2UUU  (b.i  IK  15b90J,  we 
promulgated  the  NESHAP  for  secondar\' 
aluminum  production  (40  CFR  part  63. 
subpart  RRR).  Those  standards  were 
established  under  the  authority  of 
section  112(d)  of  the  CAA  to  reduce 
emissions  of  hazardous  air  pollutants 
(HAP)  from  major  and  area  sources. 

After  promulgation  of  the  NESHAP 
for  secondary  aluminum  production, 
two  petitions  for  judicial  review  of  the 
standards  were  filed  in  the  D.C.  Circuit 
Court  of  Appeals,  The  first  of  these 
petitions  was  filed  by  the  American 
Foundr\'men's  Society,  the  North 
American  Die  Casting  Association  and 


the  .\on-Ferrous  Founders'  Societ\^ 
[American  Foundry-men 's  Society  et  al. 
V.  U.S.  EPA,  Civ.  No  00-1208  (D.C. 
Cir.)).  A  second  petition  for  judicial 
review  was  filed  by  the  Aluminum 
Association  [The  Aluminum 
Association  v.  U.S.  EPA.  No.  00-1211 
(D.C.  Cir.)).  There  was  no  significant 
overlap  in  the  issues  presented  by  the 
tw  o  petitions,  and  the  cases  have  never 
been  consolidated.  However,  we  did 
thereafter  enter  into  separate  settlement 
discussions  with  the  petitioners  in  each 
case. 

The  Foundnmen  s  case  presented 
issues  concerning  the  applicability  of 
subpart  RRR  to  alumiinum  die  casters 
and  aluminum  foundries  which  were 
considered  during  the  initial  rulemaking 
development.  Because  aluminum  die 
casters  and  foundries  sometimes 
conduct  the  same  type  of  operations  as 
other  secondar\-  aluminum  producers, 
we  originally  intended  to  apply  the 
standards  to  these  facilities,  but  only  in 
those  instances  where  they  conduct 
such  operations  However, 
representatives  of  the  affected  facilities 
argued  that  they  should  not  be 
considered  to  be  secondary  aluminum 
producers  and  should  be  wholly  exempt 
from  the  NESHAP.  During  the 
rulemaking  development,  we  decided  to 
permit  die  casters  and  foundries  to  melt 
contaminated  internal  scrap  without 
being  considered  to  be  secondary 
aluminum  producers,  but  their 
representatives  insisted  that  too  many 
facilities  would  still  be  subject  to  the 
NESHAP  .\\  the  time  of  promulgation 
of  the  standards,  in  response  to  a 
request  bv  the  die  casters  and  foundries, 
we  announc  ed  we  would  withdraw  the 
standards  as  applied  to  die  casters  and 
foundries  and  develop  separate 
maximum  achievable  control 
technology  (MACTl  standards  for  these 
facilities. 

After  the  Foundrs'men  's  case  was 
filed,  we  negotiated  an  initial  settlement 
agreement  in  that  case  which 
established  a  process  to  effectuate  our 
commitment  to  develop  new  MACT 
standards.  In  that  first  settlement.  EPA 
agreed  that  it  would  stay  the  current 
standards  for  these  facilities,  collect 
comprehensive  data  to  support  alternate 
standards,  and  promulgate  alternate 
standards.  We  then  published  a 
proposal  to  stav  the  standards  for  these 
facilities  (65  PR  55491.  September  14. 
2000)  and  an  advance  notice  of 
proposed  rulemaiking  (ANPR) 
announcing  new-  standards  for  these 
facilities  (65  FR  55489,  September  14 
2000) 

During  the  subsequent  process  of 
preparing  for  information  collection,  the 
petitioners  concluded  that  the  existing 


standards  were  not  as  sweeping  in 
applicability  as  they  had  feared,  and  the 
parties  then  agreed  to  explore  an 
alternate  approach  to  settlement  based 
on  clarifications  of  the  current 
standards.  We  subsequently  reached 
agreement  with  the  Foundrymen  's 
petitioners  on  a  new  settlement  which 
entirely  supplanted  the  prior  settlement. 
Accordingly,  we  published  a  notice 
withdrawing  the  proposed  stay  of  the 
existing  standards  for  aluminum  die 
casters  and  foundries,  and  announcing 
that  we  would  take  no  further  action  on 
new  standards  for  those  facilities  (67  FR 
41138,  June  14.  20Q2). 

In  the  new  settlement,  we  agreed  to 
propose  some  changes  in  the 
applicability  provisions  of  the  current 
standards  concerning  aluminum  die 
casters  and  foundries.  These  changes 
included  permitting  customer  returns 
without  paints  or  solid  coatings  to  be 
treated  like  internal  scrap,  and 
permitting  facilities  operated  by  the 
same  company  at  different  locations  to 
be  aggregated  for  purposes  of 
determining  what  is  internal  scrap. 
These  revisions  of  the  applicability 
criteria  were  proposed  on  June  14,  2002 
(67  FR  41125)  and  are  being  adopted  in 
today's  final  rule. 

In  the  Foundrymen's  settlement,  we 
also  agreed  to  defer  the  compliance  date 
for  new  sources  constructed  or 
reconstructed  at  existing  aluminum  die 
casters,  foundries,  and  extruders  until 
the  compliance  date  for  existing 
sources,  so  that  the  rulemaking  on 
general  applicability  issues  could  be 
completed  first.  We  took  final  action 
concerning  that  element  of  the 
FoundryTnen  s  settlement  in  a  final  rule 
published  on  September  24,  2002  (67  FR 
59787). 

In  entirely  separate  discussions,  we 
also  agreed  on  a  settlement  of  the 
Aluminum  Association  case.  That 
settlement  required  that  we  propose  a 
number  of  substantive  clarifications  and 
revisions  of  the  standards,  which  we  are 
also  adopting  in  today's  final  rule.  The 
Aluminum  Association  settlement  also 
required  that  we  clarifv'  and  simplify  the 
compliance  dates  for  the  standards,  and 
defer  certain  early  compliance 
obligations  which  might  otherwise  come 
due  during  the  rulemaking  process.  We 
took  final  action  concerning  those 
compliance  issues  in  the  final  rule 
published  on  September  24,  2002  (67  FR 
59787). 

II  Summary  ofthe  Final  .Amendments 

A.  Ho\^  Arc  IVf  Amending  Hit- 
Applicability  Provisions? 

We  originally  intended  to  regulate 
aluminum  die  casting  facilities. 
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aluminum  fuundries.  and  aluminum 
extruders  under  subpart  RRK  unly  when 
they  engage  in  the  same  types  of 
operations  as  other  secondary 
aluminum  producers.  We  decided 
during  rulemaking  development  that 
such  facilities  should  be  permitted  to 
melt  their  own  internally-generated 
scrap  without  being  automatically 
treated  the  same  as  secondary 
aluminum  producers,  who  typically 
process  contaminated  aluminum  scrap 
obtained  from  other  sources.  Thus, 
§  63.1500(d)  in  the  current  standards 
exempts  such  facilities  if: 

•  The  facility  does  not  melt  any 
materials  other  than  clean  charge  and 
materials  generated  within  the  facility; 
and 

•  The  facility  does  not  operate  a 
thermal  chip  dryer,  sweat  furnace,  or 
scrap  dryer/delacquering  kiln/decoating 
kiln. 

However,  it  became  apparent  during 
discussions  with  representatives  of 
these  facilities  that  some  aluminum  die 
casting  facilities  that  do  not  otherwise 
engage  in  secondary  aluminum 
operations  might  fall  within  the  rule 
solely  because  they  melt  certain 
materials  which  do  not  fit  clearly  within 
the  phrase  "materials  generated  within 
the  facility."  In  particular,  some 
facilities  routinely  have  defective  or 
incorrect  aluminum  castings  returned 
by  customers  and  then  remelt  them.  In 
addition,  some  companies  conduct 
operations  at  multiple  locations  and 
may  melt  scrap  initially  generated  at 
one  location  at  a  different  location. 

To  address  these  issues,  the 
amendments  contain  new  applicability 
language  which  permits  aluminum  die 
casters,  foundries,  and  extruders  to  melt 
customer  returns  which  contain  no 
paint  or  other  solid  coatings  without 
thereby  becoming  subject  to  the 
standards.  The  amendments  also 
include  a  new  definition  of  internal 
scrap  which  includes  all  scrap 
originating  from  aluminum  castings  or 
extrusions  that  remains  at  all  times 
within  the  control  of  the  company  that 
produced  the  castings  or  extrusions.  We 
do  not  regard  either  of  these  changes  in 
the  applicability  language  as  materially 
altering  our  original  intent  to  only  cover 
those  aluminum  die  casters,  foundries, 
and  extruders  who  conduct  secondary 
aluminum  operations.  Under  the  new 
language  we  are  adopting,  customer 
returns  would  not  qualify  if  they  have 
been  painted  or  are  contaminated  with 
other  solid  coatings  because  these 
castings  would  normally  require  prior 
cleaning  to  avoid  excess  emissions. 
Moreover,  scrap  obtained  from  an 
external  source  does  not  qualify  unless 


it  fits  within  the  definition  of  clean 
charge. 

The  amendments  also  change  the 
existing  definitions  of  "secondary 
aluminum  production  facility."  "clean 
charge,"  "interna!  runaround"  (now 
called  "runaround  scrap"),  and 
"thermal  chip  dryer."  and  add  new 
definitions  of  "customer  returns  '  and 
"internal  scrap."  In  the  aggregate,  these 
revisions  clarify  the  circumstances 
when  aluminum  die  casters,  foundries, 
and  extruders  are  considered  to  be 
secondary  aluminum  production 
facilities  and.  thus,  within  the 
applicability  of  the  rule. 

We  are  also  adding  a  new  section  to 
the  general  applicability  provisions 
which  permits  aluminum  die  casters, 
foundries,  and  extruders  which  are  area 
sources  to  operate  thermal  chip  dryers 
subject  to  the  requirements  of  the  rule 
without  automatically  subjecting  their 
furnace  operations  to  the  rulo  We  are 
making  this  change  to  ehnunate  an 
incentive  which  might  exist  for  sm^l 
facilities,  which  are  otherwise  outside 
the  applicability  of  the  rule,  to 
discontinue  their  use  of  tht'rmai  chip 
dryers.  As  long  as  such  chip  dryers  are 
operated  in  conformity  with  the  rule,  we 
think  their  use  will  promote  safety  and 
lower  emissions  at  some  small 
operations. 

We  are  mindful  that  some  may 
question  why  contaminated  internal 
scrap  generated  by  alunimuni  die 
casters,  foundries,  and  extruders  should 
be  treated  differently  than  external  scrap 
with  similar  contamination  levels  which 
is  processed  by  the  secondary 
aluminum  industry.  We  stress  that  the 
decision  we  made  during  the  original 
secondary  aluminum  rulemaking 
process  to  make  this  distinction  was 
based  on  the  qualitative  differences  in 
the  operations  being  undertaken  by  the 
facilities  in  question,  rather  than  on  any 
conclusions  regarding  the  likely 
magnitude  of  emissions  from  sik  h 
operations.  Moreover,  we  think  that  the 
additional  revisions  and  clarifications  of 
applicability  for  aluminum  die  casters, 
foundries,  and  extruders  which  we  have 
made  are  reasonable  clarihcations  and 
fully  consistent  with  that  ciriginul 
decision. 

B.  What  Amendments  Are  We  Making 
Concerning  Control  of  Commonly- 
Ducted  Units? 

The  current  rule  permits  secondary 
aluminum  producers  to  combine 
existing  group  1  furnaces  and  in-line 
fluxers  within  a  particular  facility  in  a 
"secondary  aluminum  processing  unit" 
or  SAPU.  The  facility  can  then 
demonstrate  compliance  by  determining 
the  permissible  emissions  for  the  entire 


S.M'l '  ami  then  ( (intmllm^  emissions 
fnr  the  S.Mn    to  that  level  This  broader 
definition  of  the  affe(.te(i  soiirc  e  whi(  h 
must  be  controlled  gives  a  secondary 
aluminum  production  facility  added 
flexibilitv  in  fashioning  the  most  cost- 
effective  control  strategies  which  will 
meet  the  standards. 

The  existing  rule  also  permits  new 
group  1  furnaces  and  new  in-line  fluxers 
to  be  included  in  a  new  SAPU. 
However,  it  does  not  afford  a  facility  the 
latitude  to  combine  new  and  existing 
sources  in  the  same  S.\PI '  This  is 
because  the  respective  standards  for 
existing  sources  and  new  sources  are 
separate  legal  requirements,  and  we 
construe  the  CAA  to  require  that 
standards  be  separately  applied  to  all 
affected  units. 

Because  the  standards  for  an  existing 
SAPU  and  the  standards  for  a  new 
SAPU  happen  to  be  identical  in  this 
instance,  the  legal  constraints  on 
combining  existing  emission  units  with 
new  emission  units  have  been 
understandably  frustrating  to  some 
facilities.  Moreover,  in  some  facilities  it 
may  make  the  most  sense  from  an 
engineering  perspective  to  manifold 
emissions  from  units  which  are  subject 
to  differing  standards  to  the  same 
emission  control  device  In  order  to  help 
facilities  meet  the  standards  in  the  most 
efficient  and  cost-effective  manner,  we 
are  adding  additional  language 
pertaining  to  commonly-ducted  units. 
The  new  language  reflects  two  different 
approaches  to  this  problem.  A  facility 
subject  to  the  standards  may  use  either 
approach  or  both  approaches  if  it 
wishes. 

First,  the  amendments  add  a  new 
paragraph  to  §63.1505(k)  for  SAPU.  The 
new  paragraph  (k)(6)  allows  the  owner 
or  operator  to  redesignate  any  existing 
group  1  furnace  or  in-line  fluxer  at  a 
secondary  aluminum  processing  facility 
as  a  new  emission  unit.  Any 
redesignated  emission  unit  may  then  be 
included  in  a  new  SAPU  at  that  facility. 
Any  such  redesignation  (which  requires 
prior  approval  of  the  responsible 
permitting  authority)  applies  only  under 
subpart  RRR  and  is  irreversible. 

Second,  we  are  also  adding  new 
language  which  clarifies  the  procedures 
by  which  units  which  are  subject  to 
differing  standards  but  are  manifolded 
to  the  same  control  device  can 
demonstrate  compliance.  We  believe 
that  this  new  language  is  not  required  to 
permit  this  type  of  combined 
compliance  demonstration,  but  we  think 
it  will  give  useful  additional  guidance  to 
permitting  authorities  m  establishing 
sound  and  defensible  procedures  for 
documenting  cxnnpliance  when  units 
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are  commonly-ducted  but  subject  to 
separate  standards. 

We  are  adding  two  new  paragraphs  to 
§63  1511  pertaining  to  compliance 
demonstrations  for  commonly-ducted 
units.  The  first  of  these  paragraphs 
simply  confirms  other  provisions  of  the 
rule  which  provide  that  aggregate 
emissions  can  be  measured  to 
demonstrate  compliance  for  all  emission 
units  within  a  SAPU 

The  second  new  paragraph  covers 
those  situations  where  commonly- 
ducted  units  are  not  within  a  single 
existing  or  new  SAPU  In  this  instance. 
the  following  criteria  apply 

•  Testing  must  be  designed  to  verify 
that  each  affected  source  or  emission 
unit  individually  satisfies  all  applicable 
emission  requirements 

•  Emissions  must  be  tested  at  the 
outlet  of  each  individual  affected  source 
or  emission  unit  while  it  is  operating 
under  the  highest  load  or  capacity 
reasonably  expected  to  occur,  prior  to 
the  point  that  the  emissions  are 
combined  with  those  from  other  affected 
sources  or  emission  units. 

•  Combined  emissions  for  the 
affected  sources  and  emission  units 
must  be  tested  at  the  outlet  of  the 
control  device  while  they  are  operating 
simultaneously  under  the  highest  load 
or  capacity  reasonably  expected  to 
occur. 

•  When  determining  compliance  for  a 
commonly-ducted  unit,  emissions  of  a 
particular  pollutant  from  the  individual 
unit  are  presumed  to  be  controlled  by 
the  same  percentage  as  total  emissions 
of  that  pollutant  from  all  commonly- 
ducted  units. 

C.  How  Are  We  Amending  the 
Procedures  for  Adoption  of  an 
Operation.  Maintenance,  and 
Monitoring  Plan  ? 

In  the  final  rule  amendments 
published  on  September  24.  2002  (67  FR 
59787).  we  clarified  the  timing  of 
submission  of  an  operation, 
maintenance,  and  monitoring  (OM&M) 
plan  to  the  permitting  authority,  which 
is  ambiguous  in  the  rule  as  initially 
promulgated  on  March  23.  2000  In  this 
action,  we  are  clarif\ing  the  procedures 
by  which  a  facility  submits  an  OM&M 
plan  to  the  permitting  authority  and  by 
which  the  permitting  authority  can 
require  any  necessary  revisions  of  the 
plan. 

Section  63.1505(k)  of  the  existing  rule 
refers  to  approval  of  an  OM&M  plan  by 
the  permitting  authoritv.  and  the 
necessarv  elements  of  an  OM&M  plan 
are  described  in  §  63.1510(b),  but  the 
procedures  for  submission  and  approval 
of  the  plan  are  not  specified.  We  are 


amending  the  existing  rule  to  correct 
that  omission. 

Under  the  amendments,  the  facility  is 
required  to  certify  that  the  OM&M  plan 
it  is  submitting  complies  with  all 
requirements  of  the  standards  and  to 
comply  with  the  OM&M  plan  as 
submitted  to  the  permitting  authority, 
unless  and  until  the  plan  is  revised.  If 
the  permitting  authority  determines  that 
any  revisions  of  the  plan  are  necessarv' 
to  satisfv'  the  requirements  of  the 
standards,  the  facility  is  required  to 
promptly  make  all  necessary  revisions 
and  resubmit  the  revised  plan.  If  the 
facility  itself  determines  that  revisions 
of  the  OM&M  plan  are  necessary,  such 
revisions  will  not  become  effective  until 
the  owner  or  operator  submits  a 
description  of  the  changes  and  a  revised 
plan  incorporating  them  to  the 
permitting  authority.  These  same 
general  procedures  also  apply  to  the 
site-specific  monitoring  plan,  which  is 
one  element  of  the  OM&M  plan. 

D.  How  Are  We  Amending  the 
Provisions  Concerning  Testing  of 
Representative  Emission  Units? 

Section  63.1511(f|  of  the  existing  rule 
establishes  a  procedure  which  permits  a 
secondary-  aluminum  production  facility 
to  test  a  representative  group  1  furnace 
or  in-line  flux  box  in  order  to  determine 
the  emission  rate  for  other  units  of  the 
same  type  at  that  facility.  We  are 
clarifying  the  criteria  for  demonstrating 
compliance  by  testing  of  representative 
emission  units 

In  particulau.  the  existing  rule 
provides  that  the  emission  unit  being 
tested  must  use  "identical  feed/charge 
and  flux  materials  in  the  same 
proportions    as  those  emission  units  it 
represents.  Industrv'  representatives 
have  expressed  concern  that  this 
language  could  be  given  an  unduly 
restrictive  construction  To  clarify  our 
original  intent,  we  are  amending  the 
criteria  to  require  "feed  materials  and 
charge  rates  which  are  comparable"  and 
"the  same  type  of  flux  materials  in  the 
same  proportions'  as  the  emission  units 
the  tested  unit  represents. 

E.  How  Are  We  Amending  the  Standards 
for  Unvented  Jn-Line  Flux  Boxes? 

The  existing  rule  requires  that  all  in- 
line flux  boxes  meet  the  same  emission 
standards  and  be  tested  in  the  same 
manner  Industry  representatives  have 
argued  that  the  testmg  procedures  in  the 
rule  are  not  practicable  for  in-line  flux 
boxes  which  are  unvented  (units  which 
have  no  ventilation  ductwork 
manifolded  to  an  outlet  or  emission 
control  device)  Documenting 
compliance  with  the  particulate  matter 
(PM)  standard  for  such  units  might 


require  construction  of  a  temporary 
enclosure  around  the  unit  to  capture 
and  measure  emissions. 

Industry  representatives  have  also 
argued  that  the  emissions  of  hydrogen 
chloride  (HCl)  and  PM  from  such  units 
are  intrinsically  low,  but  we  believe  it 
is  quite  possible  for  the  HCl  emissions 
from  such  units  to  exceed  the  applicable 
standards.  The  existing  rule  provides  a 
procedure  by  which  a  facility  can 
demonstrate  compliance  for  HCl  by 
limiting  its  use  of  reactive  chlorine  flux 
and  then  assuming  that  all  chlorine 
used  is  emitted  as  HCl.  However, 
because  of  the  greater  complexity  of  the 
reactions  which  generate  PM  emissions, 
there  is  no  analogous  procedure  for  PM. 

While  we  do  not  agree  with  the 
industry  that  all  emissions  from 
unvented  in-line  flux  boxes  are 
intrinsically  low,  we  do  agree  that  the 
pljysical  characteristics  of  these  units 
and  the  nature  of  the  reactions  that 
generate  PM  mean  that  we  can  reliably 
conclude  that  an  unvented  unit  which 
demonstrates  compliance  with  the 
emission  standards  for  HCl  by  limiting 
reactive  chlorine  flux  will  also  be  in 
compliance  with  the  emission  standards 
for  PM  Therefore,  we  are  adding  new 
language  to  §  63.1512(h)  which  permits 
a  facilitv'  with  an  unvented  in-line  flux 
box,  which  elects  to  demonstrate 
compliance  with  the  emission  standards 
for  HCl  by  limiting  use  of  reactive 
chlorine  flux,  to  infer  compliance  with 
the  emission  standards  for  PM  as  well. 
This  gives  facilities  an  alternative  to 
testing  of  actual  emissions,  which  could 
require  costly  construction  of  an 
enclosure  aroimd  the  unit  or  other 
engineering  modifications.  If  a  facility 
infers  compliance  with  the  PM  standard 
in  this  manner,  the  facility  is  also 
required  to  use  the  maximimi 
permissible  PM  emission  rate  for  the 
flux  box  when  determining  the  total 
emissions  for  any  secondary  aluminum 
processing  unit  which  includes  the  flux 
box. 

F.  How  Are  We  Clarifying  the  Control 
Requirements  for  Sidewell  Furnaces? 

Industry  representatives  have  pointed 
out  that  §63.1506(m)(6)  includes 
language  that  could  require  installation 
of  an  additional  control  device  on 
sidewell  furnaces  whenever  the  level  of 
molten  metal  is  permitted  to  fall  below 
the  passage  between  the  sidewell  and 
the  hearth,  or  reactive  flux  is  added  in 
the  hearth.  While  we  believe  that  a 
control  device  vdll  sometimes  be 
necessary  in  these  circumstances,  this 
result  was  not  our  intent. 

As  indicated  in  the  preamble  to  our 
original  proposal,  we  believe  that  there 
is  a  potential  for  additional  emissions  if 
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the  level  of  molten  metal  is  permitted  to 
fall  below  the  top  of  the  passage 
between  the  sidewell  and  the  hearth,  or 
if  reactive  flux  is  added  in  the  hearth. 
Therefore,  if  these  events  occur,  the 
emissions  from  both  the  sidewell  and 
the  hearth  must  be  captured  and  tested 
in  order  to  demonstrate  compliance 
with  the  applicable  emission  standards. 
If  the  emission  tests  show  that  a  control 
device  is  necessary  to  attain 
compliance,  it  must  be  installed.  We  are 
revising  the  language  in  question  to 
clarify  our  intent. 

In  addition,  we  are  amending 
§63.1505(i)(7)  to  correct  an  erroneous 
cross-reference.  As  amended,  certain 
sidewell  group  1  furnaces  are  required 
to  meet  the  limits  in  paragraphs  (i)(l) 
through  (4)  rather  than  (j)(l)  through  (4). 

G.  What  Other  Amendments  Are  We 
Making? 

We  are  amending  §63.1510(w)  to 
clarify  the  procedures  for  obtaining 
approval  of  alternative  monitoring 
methods.  The  new  language  makes  it 
clear  that  this  section  refers  to 
alternative  monitoring  methods  other 
than  those  which  may  be  separately 
authorized  pursuant  to  §63.1510(j)(5)  or 
§63.1510(v). 

We  are  also  clarifying  the 
recordkeeping  requirements  for  in-line 
fluxers  which  do  not  use  reactive  flux. 
Section  63.1517(b){ll)  is  amended  to 
permit  the  facility  to  document  that  a 
particular  in-line  fluxer  does  not  use 
reactive  flux  through  the  use  of 
operating  logs  that  show  that  no  source 
of  reactive  flux  was  used,  labels  that 
priihil>it  use  of  reactive  flux,  or 
operating  logs  which  document  the  type 
of  flux  used  during  each  operating 
cycle. 

We  are  amending  §63. 1505(f)(1). 
which  establishes  emission  standards 
for  sweat  furnaces,  to  correct  an 
erroneous  residence  time. 

We  are  clarifying  the  definition  of  a 
meitiriK  holding  furnace  in  §63.1503. 

We  are  dniending  §63.1517(b)(16)  to 
clarify  that  both  major  and  area  sources 
must  keep  a  copy  of  the  OM&M  plan  on- 
site  by  deleting  language  in 
§63.1517(b)(16)(ii)  that  requires  only 
major  sources  to  keep  a  copy  of  the 
DM&M  plan  on-site. 

We  are  also  making  minor 
amendments  to  correct  printing  or 
technical  errors  in  the  final  rule.  These 
include: 

•  Revising  Tables  2  and  3  of  subpart 
RRR  to  correct  entries  which  were 
inadverlcntK  piiiit.'ii  in  the  wrong 
cokiinns  aiiii  in  in<  nnt'cX  specification 
for  a  weight  measurement  device. 


•  Revising  Equation  J  ot 
§63.1505(k){2)  to  correct  the  HCl 
emission  limit  (U.hci) 

•  Revising  the  entry  for  §63.14  in 
appendix  A  to  subpart  RRR  to  include 
incorporation  by  reference  for  a  second 
document. 

III.  Rpspon.s*"  tn  ('omment.s  on 
Amt'ndments  tu  the  \KSH.\P  for 
Secondary  Aluminum  Production 

Comment:  Chie  cominenter  opposes 
the  proposed  revision  of  the 
applicability  criteria  which  would 
permit  facilities  to  melt  customer 
returns.  This  commenter  argues  that 
there  is  no  reason  to  conclude  that 
melting  scrap  contaminated  with  oils 
and  coating  applied  outside  the  facility 
is  less  likely  to  result  in  dioxin 
formation  than  melting  purc.hased  scrap 
with  similar  contaminants. 

Response:  In  considering  this 
comment,  it  should  be  noted  that  those 
customer  returns  which  are 
contaminated  with  paint.s  or  other  solid 
coatings  are  not  included  in  the 
proposed  applicability  change.  In  any 
case,  our  decision  to  permit  melting  of 
certain  customer  returns  is  based  on  a 
decision  to  treat  this  scrap  like 
contaminated  internal  scrap  in  deciding 
whether  a  facility  is  engaged  in 
secondary  aluminum  production.  Our 
decision  is  not  based  on  any  technical 
assessment  regarding  the  likelihood  of 
dioxin  formation. 

Comment:  One  commenter  argues  that 
the  amendments  would  allow  foundries 
and  die  casters,  including  those 
facilities  which  are  major  sources  of 
HAP,  to  permanently  avoid  emission 
limitations,  testing  requirements  and 
monitoring  requirements. 

Response:  We  recognize  that  some 
aluminum  foundries  and  die  casters 
may  have  the  potenti.il  to  emit  more 
than  10  tons  per  year  of  chlorine  (a 
listed  HAP),  but  we  do  nut  agree  with 
the  conclusion  of  the  commenter  that 
the  rule  will  permit  such  facilities  to 
escape  regulation  entirely  We  note  that 
the  same  argument  c:ould  be  made 
concerning  the  applicability  exclusion 
in  the  existing  subpart  KRR  Our 
decision  to  exclude  certain  aluminum 
die  casters,  foundries,  and  extruders 
from  the  applicability  of  subpart  RRR 
does  not  constitute  a  (ieterinination  that 
such  facilities  sboiild  be  entirely 
unregulated.  We  believe  that  most,  if  not 
all,  of  the  excluded  facilities  are  only 
area  sources  of  H.-KP  However,  if  there 
is  any  aluminum  foundrv  or  die  caster 
which  would  be  entirely  exempt  under 
the  revised  applicability  provisions  for 
the  secondary  aluminum  source 
category  ami  which  also  has  the 
potential  to  emit  major  source  quantities 


of  HAP,  a  ^I'p, irate  MACTT  standard  may 
ultimately  be  nei  essarw  If  the 
cominenter  identifies  am  facility  which 
is  a  major  source  of  WAV  but  is  not 
included  in  any  listed  source  category. 
EPA  has  authority  to  augment  the 
source  category  list  as  provided  in  CAA 
section  112(c)(5) 

Comment. One  (  omnienter  opposes 

the  provisions  permitting  redesignation 
of  existing  emission  units  as  new.  on  the 
basis  that  uncontrolled  or  poorly 
controlled  new  emission  units  could 
comply  by  averaging  their  emissions 
with  well-controlled  redesignated  older 
units. 

Response:  We  believe  the  commenter 
has  misconstrued  the  effect  of  the  new 
provisions.  The  existing  rule  provides 
that  certain  tvpes  of  emission  units  may 
be  included  within  a  secondary 
aluminum  processing  unit  or  .S.^PU, 
which  IS  the  affected  source  to  which 
the  standards  apply.  We  construe  the 
statute  to  prohibit  ( nmbinint;  new 
emission  units  with  existing  emission 
units  The  final  rule  aniendiiients 
pursuant  to  the  settlement  provide  that 
existing  emission  units  mav  be 
permanently  redesign, itiMJ  ,ts  new 
Because  the  stamiaid  for  an  existing 
SAPU  and  the  standard  for  a  new  SAPU 
are  identical,  this  procedure  will  not 
alter  the  basic  control  requirements 
which  apply  to  the  redesignated  units. 
The  final  rule  amendments  also 
establish  a  procedure  under  which 
multiple  units  can  be  ducted  to  the 
same  control  device,  but  compliance 
will  still  be  separately  demonstrated  for 
each  commonly-ducted  unit 

Comment  One  commenter  states  that 
there  are  no  data  to  sup()ort  the  change 
in  residence  time  rc^quirenients  for 
sweat  furnace  afterburners 

Response:  We  established  the 
emission  limits  for  sweat  furnaces  based 
on  limited  perforinanc;e  test  data  The 
EPA  established  the  work  practice 
standards  for  sweat  furnaces  on  the 
basis  of  conditions  which  were  thought 
to  have  existed  during  these 
performance  tests.  Upon  review  of  the 
perfnrmant:e  test  data,  we  determined 
incorrect  dimensional  data  provided  in 
the  test  report  led  to  an  incorrect 
calculation  of  afterburner  residence 
time  The  amendments  do  not  make  the 
emission  limits  less  stringent  but  only 
alter  the  work  prac;tice  requirements 
which  are  necessary  to  ensure 
compliance  with  the  emission  limits. 
We  have  no  further  sweat  furnace 
emission  data  and  the  commenter  has 
not  provided  anv  such  data. 

Comment  The  same  commenter  who 
questioned  the  technic  al  basis  for  the 
det.reased  residenc  e  tune  for  sweat 
furnaces  argues  that  EPA  is  obligated  to 
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consider  longer  residence  times  as  a 
"beyond  the  floor  control  option." 

Response:  We  are  not  aware  of  any 
technologies  which  could  decrease  the 
HAP  emission  rate  for  sweat  furnaces 
beyond  the  fioor  technology  and  have 
no  data  upon  which  to  evaluate  any 
such  technologies.  While  an  increase  in 
the  residence  time  for  the  fioor 
technology  may  increase  the  overall 
control  efficiency  by  a  marginal  amount, 
no  data  are  available  to  make  this 
determination. 

Comment:  One  commenter  requests 
that  the  amendments  include  a  work 
practice  standard  for  thermal  chip 
drvers,  analogous  to  the  work  practice 
requirement  for  sweat  furnaces 

Response  The  amendments  requested 
by  the  commenter  are  outside  of  the 
scope  of  these  amendments  and  cannot 
be  considered  in  this  rulemaking  In  any 
event,  the  cominenter  supplied  no  test 
data  in  support  of  a  work  practice 
standard  for  thermal  chip  dryers,  and 
EPA  has  no  data  that  would  support  the 
suggested  change  in  the  standard 

IV.  Statutory  and  Executive  Order 
Review  ,^ 

A.  Executive  Order  12866,  Regulator}' 
Planning  and  Review 

Under  Exetuitive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"'  and  therefore  subject  to 
review  by  the  C3MB  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines  a 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  mav: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity.  c:ompetition.  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  Icjan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
Presicjents  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  action  is  not  a  "significant 
regulatory  action"  and  was  not 
submitted  to  OMB  for  review. 

B.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  previously  approved  the 


information-collection  requirements  in 
the  existing  rule  (subpart  RRR)  under 
the  provisions  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3501  et  seq. 
and  assigned  OMB  control  No  2060- 
0433  This  action  does  not  change  the 
information  collection  requirements  in 
subpart  RRR.  but  does  reduce  the 
number  of  fac;ilities  subject  to  the  rule. 
An  amended  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No  1894.01),  and 
a  copy  may  be  obtained  from  Susan 
Auby  b\  mail  at  US  EPA  Office  of 
Environmental  Information,  Collection 
Strategies  Division  (2822T),  1200 
Pennsylvania  .Avenue.  NW., 
Washington.  DC  20460,  by  e-mail  at 
aubv  susanieiepa  gov,  or  by  calling  (202) 
566-1672   A  copy  may  also  be 
downloaded  from  the  Internet  at 
http:'/v\-w\s-  epa.gnwicr. 

The  information  requirements  in  the 
existing  rule  include  mandatory 
notifications,  records,  and  reports 
required  by  the  NESHAP  General 
Provisions  (40  CFR  part  63.  subpart  A). 
These  information  requirements  are 
needed  to  confirm  the  compliance  status 
of  major  sources,  to  identify  any 
nonmajor  sources  not  subject  to  the 
standards  and  any  new  or  reconstructed 
sources  subject  to  the  standards,  and  to 
confirm  that  emission  control  devices 
are  being  properly  operated  and 
maintained  Based  on  the  recorded  and 
reported  information.  EPA  can  decide 
which  facilities,  records,  or  processes 
should  be  inspected  These 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
under  section  114  of  the  CAA  All 
information  submitted  to  EP.^  for  which 
a  claim  of  confidentiality  is  made  will 
be  safeguarded  according  tt)  Agency 
policies  in  40  CFR  part  2.  subpart  B. 

I'nder  the  amendments,  fewer 
facilities  would  be  sub)ect  to  the  testing, 
monitoring,  recordkeeping,  and 
reporting  requirements.  For  this  reason, 
the  overall  burden  estimate  for  the 
existing  rule  will  be  reduced  by 
approximately  20  percent. 

As  a  result  of  these  amendments,  the 
annual  public  reporting  and 
recordkeeping  burden  for  thi;i  collection 
of  information  (averaged  over  the  first  3 
years  after  the  effective  date  of  the  rule) 
is  estimated  to  decrease  bv  28.000  labor 
hours  per  year  and  S8.5  million  per 
year.  Total  capita)  costs  associated  with 
monitoring  requirements  over  the  3-year 
period  of  the  ICR  remain  unchanged  at 
an  estimated  SI  3  million,  this  estimate 
includes  the  capital  and  startup  costs 
associated  with  installation  of 
monitoring  equipment. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 


to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology' 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verifying 
information;  process  and  maintain 
information  and  disclose  and  provide 
information;  adjust  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  respond  to  a  collection  of 
information;  search  existing  data 
sources;  complete  and  review  the 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 

C.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C  et  seq. 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
these  final  rule  amendments.  The  EPA 
has  also  determined  that  these  final  rule 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  final  rule  amendments  on 
small  entities,  a  small  entity  is  defined 
as:  (1)  A  small  business  whose  parent 
companv  has  fewer  than  750  employees; 

(2)  a  small  governmental  jurisdiction 
that  is  a  government  of  a  city,  county, 
town,  school  district  or  special  district 
with  a  population  of  less  than  50,000;  or 

(3)  a  small  organization  that  is  any  not- 
for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field 

After  considering  the  economic 
impacts  of  today's  final  rule 
amendments  on  small  entities,  the  EPA 
has  concluded  that  this  action  vdll  not 
create  any  new  costs  for  affected  firms, 
large  or  small.  In  fact,  the  amendments 
will  reduce  the  economic  impact  on 
small  businesses  because  of  the  revised 
applicability  requirements  for  die 
casters,  extruders,  and  foundries. 
Because  these  plants  will  not  incur  any 
significant  costs  or  economic  impact, 
EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
these  final  rule  amendments.  After 
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considering  the  economic  impact  of 
today's  final  rule  amendments  on  small 
entities,  the  EPA  has  concluded  that 
they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least -burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
goveriunent  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  these 
final  rule  amendments  do  not  contain  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  se<;tor  in  any  1  year.  No 
incremental  costs  are  attributable  to 
these  amendments.  In  addition,  the 
amendments  do  not  significantly  or 
uniquely  affect  small  governments 


because  they  contain  nu  requirements 
that  apply  to  such  governments  or 
impose  obligations  upon  them. 
Therefore,  the  requirements  of  the 
UMRA  do  not  apply  to  these 
amendments. 

E.  Executive  Order  13132.  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132.  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  fluids  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  EPA  consults  with  State 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 

These  rule  amendments  do  not  have 
federalism  implications.  They  do  not 
have  substantial  direct  effects  on  the 
States,  on  the«relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  None  of  the 
affected  plants  are  owned  or  operated  by 
State  governments.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  these 
rule  amendments. 

F.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 


Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes." 

These  rule  amendments  do  not  have 
tribal  implications.  They  do  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
No  tribal  governments  own  plants 
subject  to  the  existing  rule  or  today's 
amendments.  Thus.  Executive  Order 
13175  does  not  apply  to  these  rule 
amendments. 

G.  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885. 
April  23.  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant."  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk,  that 
EPR  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives. 

We  interpret  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Executive 
Order  has  the  potential  to  influence  the 
regulation.  These  final  rule  amendments 
are  not  subject  to  Executive  Order  13045 
because  they  are  based  on  technology 
performance  and  not  on  health  or  safety 
risks. 

H.  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

These  final  rule  amendments  are  not 
subject  to  Executive  Order  13211  (66  FR 
28355.  May  22,  2001)  because  they  are 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Public  Law  104- 
113;  15  U.S.C.  272  note),  directs  EPA  to 
use  voluntary  consensus  standards  in 
their  regulatory  and  procurement 
activities  unless  to  do  so  would  be 


y-' 
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inconsistent  with  applicable  law  or 
otherwise  impracticable  Voluntary 
consensus  standards  are  technical 
standards  (such  as  material 
specifications,  test  methods,  sampling 
procedures,  business  practices) 
developed  or  adopted  by  one  or  more 
voluntarv'  consensus  bodies.  The 
NTTAA  requires  Federal  agencies  to 
provide  Congress,  through  annual 
reports  to  OMB.  with  explanations 
when  an  agency  does  not  use  available 
and  applicable  vtjjuntary  consensus 
standards 

The  ERA'S  response  to  the  NTTAA 
requirements  are  discussed  in  the 
preamble  to  the  final  rule  (65  FR  15690) 
These  amendments  do  not  change  the 
required  methods  or  procedures,  but 
would  expand  provisions  for  the  use  of 
alternative  methods.  If  a  plant  wishes  to 
use  an  alternative  method  other  than 
those  identified  in  the  existing  rule,  the 
owner  or  operator  may  submit  an 
application  to  EPA  according  to  the 
procedures  described  in  the  existing 
rule. 

/  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq  .  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  L'  S 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register  These  final  rule 
amendments  are  not  a  'major  rule  "  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subiects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  19.  2002. 
Christine  Todd  Whitman, 

Adninustrutur. 

For  the  reasons  stated  in  the 
preamble,  title  40.  chapter  I.  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  63-^AMENDED] 

1   The  authority  citation  for  part  63 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401  et  seq.    ' 

Subpart  RRR— {AMENDED] 

2  Section  63  1500  is  amended  by: 

a.  Revising  paragraph  (a); 

b.  Removing  existing  paragraph  (d): 

c.  Redesignating  existing  paragraphs 
(e)  and  (f)  as  (d)  and  (e):  and 

d  Adding  new  paragraph  (f) 
The  addition  and  revision  reads  as 
follows: 

§63.1500     ApplicablKty 

(a)  The  requirements  of  this  subpart 
apply  to  the  owner  or  operator  of  each 
secondary  aluminum  production  facility 
as  defined  in  §  63  1503 

*  *  *  *  * 

(fj  An  aluminum  die  casting  facility, 
aluminum  foundry,  or  aluminum 
extrusion  facility  shall  be  considered  to 
be  an  area  source  if  it  does  not  emit,  or 
have  the  potential  to  emit  considering 
controls,  10  tons  per  year  or  more  of  an\ 
single  listed  HAP  or  25  tons  per  year  of 
any  combination  of  listed  HAP  from  all 
emission  sources  which  are  located  in  a 
contiguous  area  and  under  common 
control,  without  regard  to  whether  or 
not  such  sources  are  regulated  under 
this  subpart  or  any  other  subpart   In  the 
case  of  an  aluminum  die  casting  facility, 
aluminum  foundr\\  or  aluminum 
extrusion  facility  which  is  an  area 
source  and  is  subiect  to  regulation  under 
this  subpart  only  because  it  operates  a 
thermal  chip  dryer,  no  furnace  operated 
by  such  a  facility  shall  be  deemed  to  be 
subject  to  the  requirements  of  thi.s 
subpart  if  It  melts  only  clean  charge, 
internal  scrap,  or  customer  returns. 

3.  Section  63  1503  is  amended  by: 

a.  Adding  in  alphabetical  order  new 
definitions  for  the  terms    aluminum 
scrap,"  "customer  returns,    "internal 
scrap,'  and  "runaround  scrap",  and 

b  Revising  definitions  for  the  terms 
"clean  charge,"   'cover  flux  '   "group  1 
furnace."  "group  2  furnace,'    'melting/ 
holding  furnace,"  "reactive  fluxing," 
"scrap  dr>er/delacquering  kiln 
dec'oating  kiln."   "secondan*'  aluminum 
processing  unit  iSAPr)."  "serondary 
aluminum  production  facility,'  and 
"thermal  chip  dryer." 

The  additions  and  revisions  read  as 

follows: 

§63.1503     Detlnitions. 

***** 

Aluminum  scrap  means  fragments  of 
aluminum  stock  removed  during 
manufacturing  [i.e..  machining). 
manufactured  aluminum  articles  or 
parts  reiected  or  discarded  and  useful 
only  as  material  for  reprocessing  and 
waste  and  discarded  material  made  of 
aluminum. 
•        •         *        •        • 


Clean  charge  means  furnace  i  hargf 
materials  including  molten  aluminum. 
T-bar,  sow,  ingot,  billet,  pig.  alloying 

elements,  aluminum  scmp  known  by 
the  owner  or  operator  to  be  entirely  free 
of  paints,  coatings  and  lubricants; 
uncoated  unpamted  aluminum  chips 
that  have  been  thermally  dried  or 
treated  b\  a  centrifugal  cleaner; 
aluminum  scrap  dried  at  343  "C  (650  "F) 
or  higher;  aluminum  scrap  delacquered/ 
decoated  at  482  ''C  (900  °F)  or  higher 
and  runaround  scrap. 

Cover  flux  means  salt  added  to  the 
surface  of  molten  aluminum  in  a  group 
1  or  group  2  furnace,  without  agitation 
of  the  molten  alummum,  for  the 
purpose  of  preventing  oxidation. 

Customer  returns  means  anv 
aluminum  product  which  is  returned  by 
a  customer  to  the  aluminum  company 
that  origi.nalh  manufactured  the 
produt'i  priiir  !.■  resale  uf  the  product  or 
further  distribution  in  commerce,  and 
which  contains  no  paint  or  other  solid 
coatings  {i  e  .  lacquers) 
»         •         •         *         * 

Group  1  himace  means  a  furnace  of 
any  design  that  melts,  holds,  or 
processes  aluminum  that  contains  paint. 
lubricants,  coatings,  or  other  foreign 
materials  with  or  without  reactive 
fluxing,  or  processes  clean  charge  with 
reactive  fluxing. 

Group  2  furnace  means  a  furnace  of 
any  design  that  melts,  holds,  or 
processes  only  ciean  charge  and  that 
performs  no  fluxing  or  performs  fluxing 
using  only  nonreactive,  non-HAP- 
containing/non-HAP-generating  gases  or 
agents. 
***** 

Internal  scrap  means  all  aluminum 
scrap  regardless  of  the  level  of 
contamination  which  originates  from 
castings  or  extrusions  produced  by  an 
aluminum  die  casting  facility, 
altmiinum  foundry,  or  aluminum 
extrusion  facility,  and  which  remams  at 
all  times  within  the  control  of  the 
company  that  produced  the  castings  or 
extrusions. 
***** 

Melting/holding  furnace  means  a 
group  1  furnace  that  processes  only 
clean  charge,  performs  melting,  holding, 
and  fluxing  functions,  and  does  not 
transfer  molten  aluminum  to  or  from 
another  furnace  except  for  purposes  of 
alloy  changes,  off-specification  product 
drains,  or  maintenance  activities 
«        *        *        *        • 

Reactive  fluxing  means  the  use  of  any 
gas,  liquid,  or  solid  flux  (other  than 
cover  flux)  that  results  in  a  HAP 
emission.  Argon  and  nitrogen  are  not 
reactive  and  do  not  produce  HAP. 
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KuiKiround  scrap  means  scrap 
iii.ittTials  generated  on-site  by        «> 
aluminum  casting,  extruding,  rolling. 
^1  1 1  [ling,  forging,  forming/stamping. 
.  uiiing.  and  trimming  operations  and 
that  do  not  contain  paint  or  solid 
coatings.  Uncoated/unpainted 
aluminum  chips  generatod  by  turning, 
boring,  milling,  and  similar  machining 
operations  may  be  clean  charge  if  they 
have  been  thermally  dried  or  treated  by 
a  centrifugal  cleaner,  but  are  not 
considered  to  be  runaround  scrap. 

Scrap  dryer/delacquering  kiln/ 
decoating  kiln  means  a  unit  used 
primarily  to  remove  various  organic 
contaminants  such  as  oil,  paint,  lacquer, 
ink,  plastic,  and/or  rubber  from 
aluminum  scrap  (including  used 
beverage  containers)  prior  to  melting. 

Secondary  aluminum  processing  unit 
(SAPUj.  An  existing  SAPU  means  all 
existing  group  1  furnaces  and  all 
existing  in-line  fluxers  within  a 
secondary  aluminum  production 
facility.  Each  existing  group  1  furnace  or 
existing  in-line  fiuxer  is  considered  an 
emission  unit  within  a  secondary 
aluminum  processing  unit.  A  new  SAPU 
means  any  combination  of  individual 
group  1  furnaces  and  in-line  Pu.xers 
within  a  secondary  aluminum 
processing  facility  which  either  were 
constructed  or  reconstructed  after 
February  11.  1999.  or  have  been 
permanently  redesignated  as  new 
emission  units  pursuant  to 
«i63.1505(k)(6).  Each  of  the  group  1 
furnaces  or  in-line  fluxers  within  a  new 
SAPU  is  considered  an  emission  unit 
within  that  secondary  aluminum 
processing  unit. 

Secondary  aluminum  production 
facility  means  any  establishment  using 
clean  charge,  aluminum  scrap,  or  dross 
from  aluminum  production,  as  the  raw 
material  and  performing  one  or  more  of 
the  following  processes:  scrap 
shredding,  scrap  drying/delacquering/ 
decoating,  thermal  chip  drying,  furnace 
operations  {i.e..  melting,  holding, 
sweating,  refining,  fluxing,  or  alloying), 
recovery  of  aluminum  from  dross,  in- 
line fluxing,  or  dross  cooling.  A 
secondary  aluminum  production  facility 
may  be  independent  or  part  of  a  primary 
aluminum  production  facility.  For 
purposes  of  this  subpart,  aluminum  die 
casting  facilities,  aluminum  foundries, 
and  aluminum  extrusion  facilities  are 
not  considered  to  be  secondary 
aluminum  production  facilities  if  the 
only  materials  they  melt  are  clean 
charge,  customer  returns,  or  internal 
scrap,  and  if  they  do  not  operate  sweat 
furnaces,  thermal  chip  dryers,  or  scrap 
dryers/delacquering  kilns/decoating 
kilns.  The  determination  of  whether  a 
facility  is  a  secondary  aluminum 


production  facility  is  only  tor  purposes 
of  this  subpart  and  any  regulatory 
requirements  which  are  derived  from 
the  applicability  of  this  subpart,  and  is 
separate  from  any  determination  which 
may  be  made  under  other 
environmental  laws  and  regulations, 
including  whether  the  same  facility  is  a 
"secondary  metal  production  facility" 
as  that  term  is  used  in  42  U.S.C. 
§  7479(1)  and  40  CFR  52.21(b)(l)(i)(A) 
("prevention  of  significant  deterioration 
of  air  quality"). 
***** 

Thermal  chip  dryer  means  a  device 
that  uses  heat  to  evaporate  oil  or  oil/ 
water  mixtures  from  unpainted/ 
uncoated  aluminum  chips.  Pre-heating 
boxes  or  other  dryers  which  are  used 
solely  to  remove  water  from  aluminum 
scrap  are  not  considered  to  be  thermal 
chip  dryers  for  purposes  of  this  subpart. 
***** 

4.  Section  63.1505  is  amended  by: 

a.  Revising  the  section  heading; 

b.  Revising  paragraph  (f)(1); 

c.  Revising  paragraph  (i)(7); 

d.  Republishing  the  introductory  text 
of  paragraph  (k)(2)  and  revising 
Equation  2:  and 

e.  Adding  new  paragraph  (k)(6). 
The  revisions  and  addition  read  as 

follows: 

§63.1505     Emission  standards  for  affected 

•ourcssandwnission  units 
***** 
(f)  Sweat  furnace.  *    *    * 

(1)  The  owner  or  operator  is  not 
required  to  conduct  a  performance  test 
to  demonstrate  compliance  with  the 
emission  standard  of  paragraph  (0(2)  of 
this  section,  provided  that,  on  and  after 
the  compliance  date  of  this  rule,  the 
owner  or  operator  operates  and 
maintains  an  afterburner  with  a  design 
residence  time  of  0.8  seconds  or  greater 
and  an  operating  temperature  of  1600  °F 
or  greater. 
***** 

(i)  Group  1  furnace.  •   •   * 
(7)  The  owner  or  operator  of  a 
sidewell  group  1  furnace  that  conducts 
reactive  fluxing  (except  for  cover  flux) 
in  the  hearth,  or  that  conducts  reactive 
fluxing  in  the  sidewell  at  times  when 
the  level  of  molten  metal  falls  below  the 
top  of  the  passage  between  the  sidewell 
and  the  hearth,  must  comply  with  the 
emission  limits  of  paragraphs  (i)(l) 
through  (4)  of  this  section  on  the  basis 
of  the  combined  emissions  from  the 
sidewell  and  the  hearth. 
***** 

(k)  Secondary  aluminum  processing 
unit.  *   •   • 

(2)  The  owner  or  operator  must  not 
discharge  or  allow  to  be  discharged  to 


the  atrausphero  any  J-day,  .i4-huiir 
rolling  average  emissions  of  HCl  in 
excess  of: 


I(L...,xT..) 


1=1 


'•HCl 


(Eq.  2) 


I(T..) 


1=1 


(6)  With  the  prior  approval  of  the 
responsible  permitting  authority,  an 
owner  or  operator  may  redesignate  any 
existing  group  1  furnace  or  in-line  fiuxer 
at  a  secondary  aluminum  production 
facility  as  a  new  emission  unit.  Any 
emission  unit  so  redesignated  may 
thereafter  be  included  in  a  new  SAPU 
at  that  facility.  Any  such  redesignation 
will  be  solely  for  the  purpose  of  this 
MACT  standard  and  will  be  irreversible. 
***** 

5.  Section  63.1506  is  amended  by: 

a.  Removing  existing  paragraph  (a)(2); 

b.  Redesignating  existing  paragraphs 
(a)(3)  through  (a)(5)  as  paragraphs  {a){2) 
through  (a)(4);  and 

c.  Revising  paragraphs  (m)(6)(i)  and 

(ii). 
The  revisions  read  as  follows 

§63  1506     Operating  requirements 

•***,* 

(m)  Group  1  furnace  with  add-on  air 
pollution  control  devices.  *    *    * 

(6)*    *    * 

(i)  The  level  of  molten  metal  remains 
above  the  top  of  the  passage  between  the 
sidewell  and  hearth  during  reactive  flux 
injection,  unless  emissions  from  both 
the  sidewell  and  the  hearth  are  included 
in  demonstrating  compliance  with  all 
applicable  emission  limits. 

(ii)  Reactive  flux  is  added  only  in  the 
sidewell,  unless  emissions  from  both 
the  sidewell  and  the  hearth  are  included 
in  demonstrating  compliance  with  all 
applicable  emission  limits. 
***** 

6.  Section  63.1510  is  amended  by: 

a.  Removing  the  last  sentence  in  the 
introductory  text  of  paragraph  (b),  "Each 
plan  must  contain  the  following 
information",  and  adding,  in  its  place, 
five  new  sentences; 

b.  Revising  the  introductory  text  of 
paragraph  (o)(l);  and 

c.  Revising  the  introductory  text  of 
paragraph  (w). 

The  revisions  read  as  follows: 

§53  1510     Monitoring  requirements 

(b)  Operation,  maintenance,  and 
monitoring  (OM&MI  plan.*    *    *  The 
plan  must  be  accompanied  by  a  written 
certification  by  the  owner  or  operator 
that  the  OM&M  plan  satisfies  all 
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requirements  of  this  section  and  is 
otherwise  consistent  with  the 
requirements  of  this  subpart.  The  owner 
or  operator  must  comply  with  all  of  the 
provisions  iif  the  OM&M  plan  as 
submitted  to  the  permitting  authority. 
unless  and  until  the  plan  is  re\ised  in 
accordance  with  the  following 
procedures.  If  the  permitting  authority 
determines  at  any  time  after  receipt  of 
the  OM&M  plan  that  any  revisions  of 
the  plan  are  necessary  to  satisfy'  the 
requirements  of  this  section  or  this 
subpart,  the  owner  or  operator  must 
promptly  make  all  necessary  revisions 
and  resubmit  the  revised  plan.  If  the 
owner  or  operator  determines  that  any 
other  revisions  of  the  OM&M  plan  are 
necessary,  such  revisions  will  not 
become  effective  until  the  owner  or 
operator  submits  a  description  of  the 
changes  and  a  revised  plan 
incorporating  them  to  the  permitting 
authority.  Each  plan  must  contain  the 
following  information: 
***** 

(0)  Group  1  furnace  without  add-on 
air  pollution  control  devices   *    *    * 

(1)  The  owner  or  operator  must 
develop,  in  consultation  with  the 
responsible  permitting  authority,  a 
written  site-specific  monitoring  plan 
The  site-specific  monitoring  plan  must 
be  submitted  to  the  permitting  authority 
as  pcul  of  the  OM&M  plan.  The  site- 
specific  monitoring  plan  must  contain 
sufficient  procedures  to  ensure 
continuing  compliance  with  all 
applicable  emission  limits  and  must 
demonstrate,  based  on  documented  test 
results,  the  relationship  between 
emissions  of  PM.  HCl,  and  D/F  and  the 
proposed  monitoring  parameters  for 
each  pollutant.  Test  data  must  establish 
the  highest  level  of  PM,  HCl,  and  D/F 
that  will  be  emitted  from  the  furnace 
This  may  be  determined  by  conducting 
performance  tests  and  monitoring 
operating  parameters  while  (  harging  the 
furnace  with  feed' charge  materials 
containing  the  highest  anticipated  levels 
of  oils  and  coatings  and  fluxing  at  the 
highest  anticipated  rate.  If  the 
permitting  authority  determines  that 
any  revisions  of  the  site-specific 
monitoring  plan  are  necessary  to  meet 
the  requirements  of  this  section  or  this 
subpart,  the  owner  or  operator  must 
promptly  make  all  necessary  revisions 
ahd  resubmit  the  revised  plan  to  the 
permitting  authority. 
***** 

(w)  Alternative  monitoring  methods. 
If  an  owner  or  operator  wishes  to  use  an 
alternative  monitoring  method  to 
demonstrate  compliance  with  any 
emission  standard  in  this  subpart,  other 
than  those  alternative  monitoring 


methods  which  may  be  authorized 

pursuant  to  t;  63.1510(j)(5)  and 

§  63.1510(v),  the  owner  or  operator  may 

submit  an  application  to  the 

Administrator.  Any  such  application 

will  be  processed  according  to  the 

criteria  and  procedures  set  forth  in 

paragraphs  (w)(l)  through  (6)  of  this 

section. 

***** 

7.  Section  63.1511  is  amended  by 
revising  paragraph  (f)  and  adding 
paragraphs  (h)  and  (i)  to  read  as  follows: 

§63.1511     Performance  test/compliance 
demonstration  general  requirements 

*  *  *  »  • 

(f)  Testing  of  representative  emission 
units.  With  the  prior  approval  of  the 
permitting  authority,  an  owner  or 
operator  may  utilize  emission  rates 
obtained  by  testing  a  particular  type  of 
group  1  furnace  which  is  not  controlled 
by  any  add-on  control  device,  or  by 
testing  an  in-line  flux  box  which  is  not 
controlled  by  any  add-on  control  device, 
to  determine  the  emission  rate  for  other 
units  of  the  same  type  at  the  same 
facility.  Such  emission  test  results  may 
only  be  considered  to  be  representative 
of  other  units  if  all  of  the  following 
criteria  are  satisfied 

(1 )  The  tested  emission  unit  must  use 
feed  materials  and  charge  rates  which 
are  comparable  to  the  emission  units 
that  it  represents; 

(2)  The  tested  emission  unit  must  use 
the  same  type  of  flux  materials  in  the 
seune  proportions  as  the  emission  units 
it  represents; 

(3)  The  tested  emission  unit  must  be 
operated  utilizing  the  same  work 
practices  as  the  emission  units  that  it 
represents. 

(4)  The  tested  emission  unit  must  be 
of  the  same  design  as  the  emission  units 
that  It  represents;  and 

(5)  The  tested  emission  unit  must  be 
tested  under  the  highest  load  or  capacity 
reasonably  expected  to  occur  for  any  of 
the  emission  units  that  it  represents. 
***** 

(h)  Testing  of  commonly-ducted  units 
within  a  secondary  aluminum 
processing  unit.  When  group  1  furnaces 
and/or  in-line  fluxers  are  included  in  a 
single  existing  SAPU  or  new  SAPU,  and 
the  emissions  from  more  than  one 
emission  unit  within  that  existing  SAPU 
or  new  SAPU  are  manifolded  to  a  single 
control  device,  compliance  for  all  units 
within  the  SAPU  is  demonstrated  if  the 
total  measured  emissions  from  all 
controlled  and  uncontrolled  units  in  the 
SAPU  do  not  exceed  the  emission  limits 
calculated  for  that  SAPU  based  on  the 
applicable  equation  in  §63.1505{k). 

(i)  Testing  of  commonly-ducted  units 
not  within  a  secondary  aluminum 


processing  unit.  With  the  pnor  approval 
of  the  permitting  authority,  an  owner  or 
operator  may  do  combined  performance 
testing  of  two  or  more  individual 
affected  sources  or  emission  units 
which  are  not  included  in  a  single 
existing  SAPU  or  new  SAPU,  but  whose 
emissions  are  manifolded  to  a  single 
control  device.  Any  such  performance 
testing  of  commonly-ducted  units  must 
satisfy  the  following  basic  requirements: 

(1)  All  testing  must  be  designed  to 
verify  that  each  affected  source  or 
emission  unit  individually  satisfies  all 
emission  requirements  applicable  to 
that  affected  source  or  emission  unit; 

(2)  All  emissions  of  pollutants  subject 
to  a  standard  must  be  tested  at  the  outlet 
from  each  individual  affected  source  or 
emission  unit  while  operating  under  the 
highest  load  or  capacity  reasonably 
expected  to  occur,  and  prior  to  the  point 
that  the  emissions  are  manifolded 
together  with  emissions  from  other 
affected  sources  or  emission  units; 

(3)  The  combined  emissions  from  all 
affected  sources  and  emission  units 
which  are  manifolded  to  a  single 
emission  control  device  must  be  tested 
at  the  outlet  of  the  emission  control 
device; 

(4)  All  tests  at  the  outlet  of  the 
emission  control  device  must  be 
conducted  with  all  affected  sources  and 
emission  units  whose  emissions  are 
manifolded  to  the  control  device 
operating  simultaneously  under  the 
highest  load  or  capacity  reasonably 
expected  to  occur;  and 

(5)  For  purposes  of  demonstrating 
compliance  of  a  commonly-ducted  unit 
with  any  emission  limit  for  a  particular 
type  of  pollutant,  the  emissions  of  that 
pollutant  by  the  individual  unit  shall  be 
presumed  to  be  controlled  by  the  same 
percentage  as  total  emissions  of  that 
pollutant  from  all  commonly-ducted 
units  are  controlled  at  the  outlet  of  the 
emission  control  device. 

8.  Section  63.1512  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

§63  1512     Performance  tesfcomp'iS'^cf 

demonstration  requirements  ano 

procedures 

•         *         >         *         * 

(h)  In-line  fiuxer.  (1)  The  owner  or 
operator  of  an  in-line  fiuxer  that  uses 
reactive  flux  materials  must  conduct  a 
performance  test  to  measure  emissions 
of  HCl  and  PM  or  otherwise 
demonstrate  compliance  in  accordance 
with  paragraph  {h)(2)  of  this  section.  If 
the  in-line  fiuxer  is  equipped  with  an 
add-on  control  device,  the  emissions 
must  be  measured  at  the  outlet  of  the 
control  device.  / 


•UUK 
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(2)  The  owner  or  operator  may  choose 
to  limit  the  rate  at  which  reactive 
chlorine  flux  is  added  to  an  in-line 
fluxer  and  assume,  for  the  purposes  of 
demonstrating  compliance  with  the 
SAPU  emission  limit,  that  all  chlorine 
in  the  reactive  flux  added  to  the  in-line 
fluxer  is  emitted  as  HCl.  Under  these 
circumstances,  the  owner  or  operator  is 
not  required  to  conduct  an  emission  test 
for  HCl.  If  the  owner  or  operator  of  any 
in-line  flux  box  which  has  no 
ventilation  ductwork  manifolded  to  any 
outlet  or  emission  control  device 
chooses  to  demonstrate  compliance 
with  the  emission  limit  for  HCl  by 
limiting  use  of  reactive  chlorine  flux 
and  assuming  that  all  chlorine  in  the 
flux  is  emitted  as  HCl.  compliance  with 
the  HCl  limit  shall  also  constitute 
compliance  with  the  emission  limit  for 
PM,  and  no  separate  emission  test  for 
PM  is  required.  In  this  case,  the  owner 
or  operator  of  the  unvented  in-line  flux 
box  must  utilize  the  maximum 
permissible  PM  emission  rate  for  the  in- 
line flux  boxes  when  determining  the 


total  emissions  for  any  SAPU  which 
includes  the  flux  box. 

***** 

9.  Section  63.1515  is  amended  by 
revising  paragraphs  (b)(8)  and  (b)(9)  to 
read  as  follows; 

^63  1515     Notifications 
>  •  *  *  • 

(b)*    *    • 

(8)  Manufacturer's  specification  or 
analysis  documenting  the  design 
residence  time  of  no  less  than  0.8 
seconds  and  design  operating 
temperature  of  no  less  than  1 .600  °F  for 
each  afterburner  used  to  control 
emissions  from  a  sweat  furnace  that  is 
not  subject  to  a  performance  test. 

(9)  The  OM&M  plan  (including  site- 
specific  monitoring  plan  for  each  group 
1  furnace  with  no  add-on  air  pollution 
control  device). 

«         *         *         •         * 

10.  Section  63.1517  is  amended  by 
revising  paragraphs  fb)(ll)  and 

fliUlRlfiil  til  ri'.u\  as  follows: 

5  63.151'     Records - 


in-line  fluxer  for  which 
rator  has  certified  that 
was  used: 

,;k,-  \sh-  h  ■>-.!. iMxh  that 
iiLL\  \s  ai  present  at 


(b)  *   •   • 

(11)  For 'T  h 
the  ownei  ■:  } 
no  reacti\'   !i  .^ 

(i)()iwr.,'i:ic  ;-i- 
no  souiLC  ul  ri'aL!i\ 
the  in-line  fluxer; 

(ii)  Labels  required  pursuant  to 
§63. 1506(b)  which  establish  that  no 
reactive  flux  may  be  used  at  the  in-line 
fluxer;  or 

(iii)  Operating  logs  which  document 
each  flux  gas.  agent,  or  material  used 
during  each  operating  cycle. 
*         *         *         *         • 

(16)*    *    * 

(ii)  OM&M  plan;  and 

***** 

11.  Table  2  to  subpart  RRR  is 
amended  under  the  eiiir\  t   i    Group  1 
furnace  with  lime-injected  fabric  filter 
(including  those  that  are  part  of 
secondary  aluminum  processing  unit)" 
by  revising  in  column  2  the  entry 
"Fabric  filter  inlet  temperature"  to  read 
as  follows: 


Table  2  to  Subpart  RRR  of  Part  63.- 


-summary  of  operating  requirements  for  new  and  existing  affected 
Sources  and  Emission  Units 


Affected  source/efnission  unit 


Monitor  type/operation/ 
process 


Operating  requirements 


Group  1  furnace  witfi  lime-injected  tabnc  filler  fitter  (in- 
cluding those  ttiat  are  part  of  a  secondary  aluminum 
processing  unit). 


Fabnc  tiller  inlet  tempera- 
ture. 


Maintain  average  fabnc  filler  inlet  temperature  for  each 
3-hour  penod  at  or  t)elow  average  temperature  dur- 
ing the  performance  test  +14   C  (+25   F) 


12.  Table  3  to  subpart  RRR  is 
amended  by: 

a.  Under  the  entry  for  "Group  1 
furnace  with  lime-injected  fabric  filter", 
revising  in  column  2  the  entry  "Reactive 
flux  injection  rate  Weight  measurement 
device  accuracy  of  +l%b;  calibrate 


every  3  months;  record  weight  and  type 
of  reactive  flux  added  or  injected  for 
each  15-minute  block  period  while 
reactive  fluxing  occurs;  calculate  and 
record  total  reactive  flux  injection  rate 
for  each  operating  cycle  or  time  period 
used  in  performance  test;  or  Alternative 


flux  injection  rate  determination 
procedure  per  §63.1510(j)(5).":  and 

b.  Under  the  entry  for  "Group  1 
furnace  without  add-on  controls", 
revising  in  column  2  the  entry  for  "Feed 
material  (melting/holding  furnace)". 

The  revisions  read  as  follows: 


Table  3  to  Subpart  RRR  of  Part  63.— Summary  of  Monitoring  Requirements  for  New  and  Existing  Affected 

Sources  and  Emission  Units 


Affected  source/emission  unit 


Monitor  type/Operation/ 
Process 


Monitoring  requirements 


Group  1  furnace  with  lime-injected  fabnc  filter 


Reactive  flux  infection  rate 


Weight  measurement  device  accuracy  of  ±1%";  cali- 
brate every  3  months,  record  weight  and  typ)e  of  re- 
active flux  added  or  injected  for  each  15-minute 
t)lock  period  while  reactive  fluxing  occurs;  calculate 
and  record  total  reactive  flux  injection  rate  for  each 
operating  cycle  or  time  penod  used  in  perlormance 
test,  or  Alternative  flux  injection  rate  determination 
procedure  per  §63  1510(j)(5). 
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Table  3  to  Subpart  rrr  of  Part  63.— Summary  of  MONiTORiNG  Requ'REmen 

Sources  and  Emission  Un'^s — Continued 


Np 


Existing  Affected 


Aftectea  source  emission  jnii 


Process 


Monitoring  requirements 


Group  "   •u'^'idCe  Aithn..,:  aOo^or  controls 


•     •     • 


Feed  material  (melting/ 
holding  furnace). 


Record  type  of  permissible  feed/charge  material;  certify 
charge  materials  every  6  months 


13.  Appendix  A  to  subj  irt  KRR  i^  iin'ndcci  under  the  entry  for  "§63.14"  by  revising  in  column  2  the  entry  for 

'Inrnrpnratinn  h\"  rpfori-m  •■    t'    T^\-,^\  a<  fdliovN-^ 

Appendix  a  "0  Subpart  rrr  qf  Pap-  63  —GENEPi..  PROVISIONS  APPLICABILITY  TO  SUBPART  P^^^ 
Requirement  Applies  tc  RRR 


Citation 


Comment 


§63.14 


Incorporation  by  Ref- 
erence 


Yes 


Chapters  3  and  5  of  ACGIH  Industrial  Ventilation  Manual  for  capture 
collection  systems,  and  Interim  Procedures  for  Estimating  Risk  As- 
sociated with  Exposure  to  Mixtures  of  Chlonnated  Dit)en2ofurans 
(CDDs  and  CDFs)  and  1989  Update  (incorporated  by  reference  in 
§63.1502). 
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ACTION:  Final  rule;  request  for 
comments. 


(202)  385-4561;  e-mail 

mik"  ••  (laniel^f'i'i  pov 

SUPPLEMENTARY  INFORMATION. 


SUMMARY:  This  action  clarifies  the 
applicability  of  regulations  addressing 
flightdeck  security  and  operational 
procedures  for  foreign  carriers  operating 
to  and  from  the  United  States.  It  also 
makes  other  technical  corrections  to  the 
regulation. 

DATES:  This  rule  is  effective  on 
December  30.  2002.  Comments  must  be 
received  by  February  28.  2003. 
ADDRESSES:  Address  your  comments  to 
tliu  Docket  Management  System.  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street.  SW.. 
Washington.  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2002- 
12504  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  FAA  received 
your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  this 
final  rule  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  is  on  the 
plaza  level  of  the  Nassif  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/  dms.dot.gov. 

Comments  that  you  may  consider  to 
be  of  a  sensitive  security  nature  should 
not  be  sent  to  the  docket  management 
system.  Send  those  comments  to  the 
FAA,  Office  of  Rulemaking,  ARM-1, 
800  Independence  Avenue,  SW.. 
VV,isbinL'tnri   DC   2nsni 

►  OH  MjRTHfW  iNFOHMATlON  CONTACT: 

Mike  t.  Uduiel,  Interudtional  Programs 
and  Policy  Office,  AFS-50.  Flight 
Standards  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW  .  Washington,  DC  20591; 
telephone  (202)  385-4510;  facsimile 


Coniiiii'iils  Ins  itfd 

This  final  rule  is  being  adopted 
without  prior  notice  and  prior  public 
comment.  The  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  1134; 
February  26.  1979),  however,  provide 
that,  to  the  maximum  extent  possible, 
operating  administrations  of  the  DOT 
should  provide  an  opportunity  for 
public  comment  on  regulations  issued 
without  prior  notice.  Accordingly, 
interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  relating  to  the 
environmental,  energy,  federalism,  or 
international  trade  impacts  that  might 
result  from  this  amendment  are  also 
invited.  Comments  must  include  the 
regulatory  docket  or  amendment 
number  and  must  be  submitted  in 
duplicate  to  the  DOT  Docket 
Management  System  address  specified 
above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  final  rule,  will  be  filed 
in  the  docket.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date. 

The  FAA  will  consider  all  comments 
received  on  or  before  the  closing  date 
for  comments.  Late  filed  comments  will 
be  considered  to  the  extent  practicable. 
This  final  rule  may  be  amended  in  light 
of  the  comments  received. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed.  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  to  you 

Availability  ot  Kulfmakiii-i  Dm  umenis 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  web  page  {http://dms.dot.gov/ 
search]. 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
document  number  of  the  item  you  wish 
to  view. 


You  caii   i:s    /.f  an  ulectronic  copy 
using  the  iiii.iu't  through  FAA's  web 
page  at  http://vrww.faa.gov/avr/arm/ 
nprm.cfm  or  the  Federal  Register's  web 
page  at  http://ww'w  access. gpogov/ 
su  docs/aces/acesl40  html. 

?ou  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  docket  number  and 
amendment  number  of  this  rulemaking. 


Small  Business  Refiulatorv  Enforrement 
f  airness  .\i  t 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jurisdiction. 
Therefore,  any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  their  local  FAA  official,  or  the 
persnii  Iist.Mi  ii!i'i"i  FOR  FURTHER 
INFORMATION  CONTACT  You  can  find  out 
more  about  SBRFA  on  the  Internet  at 
our  site,  http://www.gov/avr/arm/ 
sbrefa.htm.  For  more  information  on 
SBREFA,  e-mail  us  9-AWA- 
"^BEEF  A@faa.gov. 

Background 

On  lune  21,  2002,  the  FAA  issued  a 
final  rule  to  require  improved  flightdeck 
security  and  operational  and  procedure 
changes  to  prevent  unauthorized  access 
to  the  flightdeck  on  passenger  carrying 
aircraft  and  some  cargo  aircraft  operated 
by  foreign  carriers  umi.  i  th-'  provisions 
of  14  CFR  part  129  (67  FK  42450; 
Amendment  No.  129-33).  Part  129  was 
amended  with  the  objective  of  ensuring 
that  foreign  operators  conducting 
service  to  and  from  the  United  States 
under  14  CFR  part  129  would  have 
flightdeck  security  measures 
commensurate  with  those  of  14  CFR 
part  121  carriers  operating  in  the  United 
States. 

In  addition  to  opening  a  60-day 
comment  period  for  Amendment  129- 
33.  the  FAA  held  a  public  meeting  on 
July  30  to  allow  the  public  an  additional 
opportunity  to  participate  in  the 
rulemaking  process.  A  copy  of  the 
transcript  of  the  public  meeting  has 
been  placed  into  the  docket;  comments 
from  the  public  meeting  as  well  the 
comments  in  the  docket  will  be 
dispositioned,  and  a  notice  will  be 
published  by  the  FAA  in  the  Federal 
Register. 

After  reviewing  several  issues  raised 
at  the  public  meeting,  the  FAA  decided 
that  certain  issues  need  to  be  clarified 
immediately. 
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.Applicability 

Part  129  governs  foreign  operators 
who  operate  either  within  the  United 
States,  except  for  overflights,  or  who 
of)erafe  solely  outside  the  United  States, 
but  with  aircraft  registered  in  the  United 
States   In  the  case  of  operations  within 
the  United  States,  except  for  overflights, 
part  129  is  effectively  equivalent  to  both 
part  121  and  135  in  terms  of  the  types 
of  operations  conducted  and  the  aircraft 
used  With  part  121  flightdeck  security 
improved,  the  FAA  was  concerned  that 
pari  129  operations  would  be  more 
attra(  tivp  targets  for  terrorist  actions  if 
security  was  not  similarly  improved. 

In  Amendment  129-33,  the  FAA's 
intent  was  "to  have  consistent  flight 
deck  security  requirements  for  parts  121 
and  129  '■  This  action  is  consistent  with, 
but  more  restrictive  than  the  new 
International  Civil  Aviation  Authority 
(IC.AO)  .Security  of  the  Flight  Crew 
Compartment  standards,  which  will 
apply  only  to  airplanes  with  a 
maximum  takeoff  weight  of  45,500  kg 
(about  100,000  Ibsj  or  with  a  passenger 
seating  capacity  greater  than  60,  btHzause 
the  iCAO  requirement  is  not  inclusive  of 
all  the  types  of  airplanes  that  would  be 
required  tu  operate  under  part  121  in 
the  L  nited  States  Even  though  part  129 
covers  the  operational  equivalent  of 
both  parts  121  and  135.  the  FAA  has  not 
applied  the  flightdeck  security 
requirements  to  earners  operating  under 
part  1,^5  in  the  United  States.  In 
amendment  No,  129-33.  no  distinction 
was  made  regarding  foreign  air  carrier 
operations  that  are  equivalent  to  part 
135  operations. 

Section  129  28(a)  mandates  that  there 
be  a  flightdeck  door  on  passenger 
carrying  operations  '  that  parallels  the 
requirement  in  ^  121,313   We  also 
indicate  "this  requirement  is  intended 
to  prevent  the  removal  of  flightdeck 
doors,  and  is  not  expected  to  result  in 
installation  of  flightdeck  doors  where 
none  existed  "  ,^s  the  rule  is  presently 
written,  however,  it  would  require  doors 
meeting  the  requirements  of  §  129,28  on 
such  aircraft  as  Learjets,  Falcons,  etc, 
and  helicopters,  which  was  not  the 
FAA's  intent   To  resohe  this  situation, 
the  FAA  IS  adding  a  new  paragraph  to 
restrict  the  applicability  to  transport 
category'  airplanes  with  20  or  more 
passenger  seats   While  this  is  not  an 
exact  correlation  with  part  121,  it  is  a 
reasonable  approximation,  and  there  are 
currently  nu  known  airplane  types  that 
would  be  excluded  under  part  129  that 
are  required  to  complv  under  part  121 

In  addition,  the  final  rule  uses  the 
term,  "transport  category  aircraft," 
which  includes  transport  category 
rotorcraft  (type  certificated  under  part 


29).  as  well  as  transport  category 
airplanes.  As  with  the  parallel  part  121 
rule,  the  FAA  intended  that  the 
requirements  apply  only  to  transport 
category  airplanes,  and  §  129,28  is 
revised  accordingly 

Finally,  the  flightdeck  security 
requirements  in  Amendment  129-33 
apply  to  any  passenger  carrying 
transport  categor\'  aircraft    operated  '  by 
the  foreign  air  earner  This  would 
include  operations  of  npwi\ 
manufactured  aircraft  that  are  being 
delivered  to  the  foreign  air  carrier  and 
would  have  the  effect  of  requiring 
installation  of  the  strengthened 
flightdeck  door  before  the  delivery 
flight  In  many  cases,  the  foreign  air 
carriers,  like  their  domestic 
rounterparts,  have  made  arrangements 
to  have  the  door  strengthened  by  a  third 
party  after  delivery  of  the  airplane,  and 
the  Y.^Jk  did  not  intend  to  interfere  with 
these  arrangements  ,\s  with  the  part 
121  regulation,  the  F.\A  intends  that  the 
door  be  strengthened  before  entering 
revenue  service  Therefore,  §129  28(a) 
and  (c)  are  amended  to  create  an 
exception  for  newly  manufactured 
airplanes  on  non-revenue  delivery 
flights. 

Elimination  of  the  Overflight  Provision 

Section  129  1(a)  covers  foreign  carrier 
operations  Within  the  United  States," 
which  conflicts  with  the  requirement  in 
§  129,28  that  imposes  the  requirement 
both  for  operations    within  the  United 
States  or  on  overflights."  In  general,  the 
F.\A  has  no  practical  means  of 
conducting  surveillance  of  foreign 
carriers  other  than  on  the  ground  within 
the  United  States  Accordingly,  we  are 
changing  the  phrase  "within  the  I'nited 
States  or  on  overflights  "  to  read  Within 
the  United  States,  except  for 
overflights"  in  f^  129  28 

Compliance  Date 

In  section  129  28(a)(2),  we  indicate 
that  foreign  carriers  cannot  operate  in 
the  I'nited  States  without  the  door 
installed  between  the  pilot  compartment 
and  any  other  occupied  compartment 
after  January  15   2002  The  intent  of  the 
(  ompliance  date  in  <>  129,28  (a)(2)  for 
all-cargo  airplanes  was  to  prevent  a 
foreign  carrier  from  removing  a  door 
that  was  installed  as  of  that  date 
.Amendment  129-33,  which  imposed 
the  requirement,  was  not  issued  until 
lune  21.  2002,  and  no  advance  public 
notice  of  this  requirement  was  provided 
to  the  foreign  carriers.  To  resolve  this 
issue,  the  FAA  is  changing  the 
compliance  date  contained  in  paragraph 
§  129,28  (a)(2)  to  read   'lune  21.  2002," 
the  issuance  date  of  the  final  rule. 


lustification  for  ImmediatF  .Adoption 

This  actiOQ  is  necessary  to  clarify  the 
applicability  and  requirements  of  the 
existing  part  129  regulations.  The 
deadline  for  compliance  with  these 
regulations  is  imminent,  and  delaying 
issuance  of  this  action  pending  notice 
and  public  comment  would  place 
numerous  affected  operators  in  potential 
non-compliance,  contrary'  to  the  FAA's 
intent  in  adopting  the  part  129 
regulations  Because  the  circumstances 
described  herein  warrant  immediate 
action  by  the  YAA,  the  Administrator 
findi-  !hat  notice  and  public  comment 
under  5  L  S,C  553(b)  are  impracticable 
and  contrary  to  the  public  interest. 
Further,  the  Administrator  finds  that 
good  cause  exists  under  5  U.S.C  553(d) 
for  making  this  final  rule  effective 
immediately  upon  publication. 

International  Compatibility 

In  keeping  with  US  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
implement  ICAO  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicable.  The  need 
for  improved  flightdeck  security  is  an 
operational  and  security  issue  and  is 
demonstrably  necessary  to  provide  sate 
operation  within  the  United  States  This 
amendment  clarifies  Amendment  129- 
33 

Economic  Evaluation   Regui8tor\ 
Flexibility  Determination  Trade  Impact 
.Assessment   and  Unfunded  Mandate*. 
.Assessment 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs 
each  Federal  agency  to  propose  or  adopt 
a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory'  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  USC,  section 
2531-2533)  prohibits  agencies  from 
setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States  In 
developing  US  standards,  this  Trade 
Act  requires  agencies  to  consider 
international  standards  and.  where 
appropriate,  use  them  as  the  basis  of 
U.S.  standards.  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104—4)  requires  agencies  to  prepare 
a  written  assessment  of  the  costs, 
benefits,  and  other  effects  of  proposed 
or  final  rules  that  include  a  Federal 
mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 


<»HJ4 


i  tMicr.il    Ki'i;islci 


Vnl    fi7.  No.  250 /Monday,  December  30.  2002 /Rules  and  Regulations 


Ljovemments.  in  the  af^regate.  or  by  the 
(irivate  .stH;tor.  of  $100  million  or  morn 
innuallv  (adjusted  for  inflation  ) 

In  conducting  these  analyses,  FAA 
has  determined  this  rule  (1)  Has  benefits 
which  justify  its  costs;  (2)  is  a 

significant  regulatory  action"  as 
ilefined  in  Executive  Order  12866  and  is 

significant"  as  defined  in  DOT's 
Regulatory  Policies  and  Procedures;  (3) 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities;  (4) 
will  have  little  effect  on  international 
trade;  and  (5)  does  not  impose  an 
imfunded  mandate  on  state,  local,  or 
tribal  governments,  or  on  the  private 
sector. 

For  regulations  with  an  expected 
minimal  impact  the  above-specifie^ 
analyses  are  not  required.  The 
Department  of  Transportation  Order 
DOT  2100.5  prescribes  policies  and 
procedures  for  simplification,  analysis, 
.md  review  of  regulations.  If  it  is 
determined  that  the  expected  impact  is 
so  minimal  that  the  proposal  does  not 
warrant  a  full  evaluation,  a  statement  to 
that  effect  and  the  basis  for  it  is 
included  in  the  proposed  regulation. 
The  FAA  has  determined  that  there  are 
no  costs  associated  with  this  final  rule, 
instead,  this  rule  change  relieves 
operators  of  foreign  registered  airplanes 
from  costs  that  would  have  been 
inadvertently  imposed  on  them  in  the 
adoption  of  Amendment  129-33.  This 
change  effectuates  the  original  intent  of 
Amendment  129-33  revisions. 

K)-i;ulatory  Flexibility  Act 

i  lie  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation.".'  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  side-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  agency  determines  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA.  However,  if  an 
agency  determines  that  a  proposed  or 
final  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 


section  b05(b)  of  the  RFA  provides  that 
the  head  of  the  agency  may  so  certify 
and  a  regulatory  flexibility  analysis  is 
not  required.  The  certification  must 
include  a  statement  providing  the 
factual  basis  for  this  determination,  and 
the  reasoning  should  be  clear. 
This  action  is  cost  relieving. 
Therefore,  the  FAA  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  The  FAA  has  assessed 
the  potential  effect  of  this  rulemaking 
and  has  determined  that  it  will  have  a 
minimal  effect  on  international  trade. 

!    nliiiiiird  Manti.itcs    \ss»'ss[iifiit 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act)  is  intended,  among 
other  things,  to  curb  the  practice  of 
imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  a  $100  million  oi 
more  expenditure  (adjusted  annually  feu 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significemt  regulatory 
action." 

This  final  rule  does  not  contain  such 
a  mandate.  Therefore,  the  requirements 
of  Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  FAA  has  determined  that 
there  are  no  requirements  for 
information  collection  associated  with 
this  rule. 

Executive  Order  IJIJZ.  hodt-rahsm 

The  FAA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  would  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
determined  that  this  final  rule  does  not 
have  federalism  implications. 

Environmental  Analysis 

FAA  Urdrr  1 050.  ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050. ID, 
appendix  4.  paragraph  4(j).  this 
rulemaking  action  qualifies  for  a 
(  ali'wMirif  al  oxrliision. 

t  iitTj;\   Impai  I 

The  energy  impact  of  the  rule  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Pub.  L.  94-163,  as  amended  (42 
U.S.C.  6362)  and  FAA  Order  1053.1.  U 
has  been  determined  that  the  rule  is  not 
a  major  regulatory  action  under  the 
provisions  of  the  EPC.-*. 

List  of  Subjects  in  14  Lh  K  I'art  U9 

Aircraft.  Aviation  safety.  Reporting 
and  recordkeeping  requirements,  Safety, 
Transportation. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  129  of  Title  14  Code  of 
Federal  RoRulatinns,  as  follows: 

PART  129— OPERATIONS:  FOREIGN 
AIR  CARRIERS  AND  FOREIGN 
OPERATORS  OF  US  -REGISTERED 
AIRCRAFT  ENGAGED  IN  COMMON 
CARRIAGE 

1.  The  authority  citation  for  part  129 
continues  to  read  as  follows: 

Authority:  49  U.S.C.1372.  40113.  401 19. 
44101. 44701-44702. 44705.  44709-44711. 
44713.  44716-44717, 44722.  44901-44904. 
44906.  44912.  46105.  Pub.L.  107-71  sec. 
104.49  U.S.C. 

2   Rpvi-f  *;  1  L"i  I'R  to  read  as  follows: 

§129  28     FhghtdecK  securtty. 

(ai   \:t'-!    \u^u-:-n   _i)i)2.  except  for 
a  newly  manufactured  airplane  on  a 
non-revenue  delivery  flight,  no  foreign 
air  carrier  covered  by  §  129.1(a).  may 
operate: 

(1)  A  passenger  carrying  transport 
category  airplane  within  the  United 
States,  except  for  overflights,  unless  the 
airplane  is  equipped  with  a  door 
between  the  passenger  and  pilot 
compartment  that  incorporates  features 
to  restrict  the  unwanted  entry  of  persons 
into  the  flightdeck  that  are  operable 
from  the  flightdeck  only;  or 

(2)  A  transport  category  all-cargo 
airplane  within  the  United  States, 
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i'\(  e[)t  fur  iivcrnit^hts   that  has  a  d<njr 
iiistallfHi  between  the  pilot  compartuient 
ami  an\  ')iher  occupied  compartment  on 
or  a  her  hiiiejl    2002    unless  the  door 
in(  orpi  nates  te,!tur>'s  t^^  restrict  the 
anwanteii  eriir\  >>!'  [iers.,]).,  •_u\,,  »he 
iimhtde.  k  that  are  upeiatiie  frr.rn  the 
hiuhtdei  k  only. 

I'bj  !'■  tb,"  extent  iif!  .'ssdrv  to  meet  the 
requir>-]n>'nts  ;if  p.imgraph  iaj  of  this 
section,  the  requirements  of  i^  129.13(a) 
to  maintain  airworthiness  ( (Tt:firatinn 
are  waived  until  April  9,  2nii  •;  .\ttt-i 
that  date,  the  requirements  of 
§  129.13(a)  apply  in  full. 

(c)  After  .^prif  9,  2003.  except  for  a 
newly  manufactured  airplane  on  a  non- 
revenue  delivery  flight,  no  foreign  air 
carrier  covered  by  §  129.1(a)  may 
operate  a  passenger  carrying  transport 
category  airplane,  or  a  transport 
category  all-cargo  airplane  that  has  a 
door  installed  between  the  pilot 
compartment  and  any  other  occupied 
compartment  on  or  after  June  21 .  2002. 
within  the  United  States,  except  for 
overflights,  unless  the  airplane's 
flightdeck  door  installation  meets  the 
requirements  of  paragraphs  (c)(1)  and(2) 
of  this  section  or  an  alternative  standard 
found  acceptable  to  the  Administrator. 

(1)  Resist  forcible  intrusion  by 
unauthorized  persons  and  be  capable  of 
withstanding  impacts  of  300  joules 


(221.3  foot-pounds)  at  the  critical 
locations  on  the  door,  as  well  as  a  1.1 13- 
newton  (250  pounds)  constant  tensile 
load  on  the  knob  or  handle  „nd 

(2)  Resist  penetration  in  snitin  arms 
fire  and  fragmentation  devices  to  a  level 
equivalent  to  level  Ilia  of  the  National 
Institute  of  Justice  Standard  (NIJ) 
0101.04. 

(d)  After  .August  20,  2002,  no  foreign 
air  carrier  covered  by  §  129.1  may 
operate  a  passenger  carrying  transport 
category  airplane,  or  a  transport 
category  all-cargo  airplane  that  has  a 
door  installed  between  the  pilot 
compartment  and  any  other  occupied 
compartment  on  or  after  June  21,  2002, 
within  the  United  States,  except  for 
overflights,  unless  the  carrier  has 
procedures  in  place  that  are  acceptable 
to  the  civil  aviation  authority 
responsible  for  oversight  of  the  foreign 
air  carriers  operating  under  this  part  to 
prevent  access  to  the  flightdeck  except 
as  authorized  as  follows: 

(1)  No  person  other  than  a  person  who 
is  assigned  to  perform  duty  on  the  flight 
deck  may  have  a  key  to  the  flight  deck 
door  that  will  provide  access  to  the 
flightdeck. 

(2)  Except  when  it  is  necessary  to 
permit  access  and  egress  by  persons 
authorized  in  accordance  with 
paragraph  (d)(3)  of  this  section,  a  pilot 


in  command  of  an  airplane  that  has  a 
lockable  flight  deck  door  in  accordance 
with  §  129.28(a)  and  that  is  canning 
passengers  shall  ensure  that  the  door 
separating  the  flight  crew  compartment 
from  the  passenger  compartment  is 
closed  and  locked  at  all  times  when  the 
airplane  is  being  operated. 

(3)  No  person  may  admit  any  person 
to  the  flight  deck  of  an  airplane  unless 
the  person  being  admitted  is — 

(i)  A  crewmember, 

(ii)  An  inspector  of  the  civil  aviation 
authority  responsible  for  oversight  of 
the  part  129  operator,  or 

(iii)  Any  other  person  authorized  by 
the  civil  aviation  authority  responsible 
for  oversight  of  the  part  129  operator. 

(e)  The  requirements  of  paragraph  (a) 
through  (d)  except  (d)(3),  do  not  apply 
to  transport  category'  passenger  carn.'ing 
airplanes  originally  type  certificated 
with  a  maximum  passenger  seating 
configuration  of  19  seats  or  less,  or  to 
all-cargo  airplanes  with  a  payload 
capacity  of  7.500  pounds  or  less. 

Issued  in  Washington.  DC.  on  December 
23.  2002 

Ma;  Ii.;:  H..ikey, 

Administrator. 

[PR  Doc.  02-32946  Filed  12-27-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  122 

(FRL    7433  9] 
RIN  2040  AC82 

Modification  of  National  Pollutant 
Discharge  Elimination  System 
(NPDES)  Permit  Deadline  tor  Storm 
Water  Discharges  for  Oil  and  Gas 
Construction  Activity  That  Disturbs 
One  to  Five  Acres  of  Land 

agency:  Environmental  Protection 
.\g«nt:y  (FPA). 
ACTION;  Proposed  rule. 


NW..  Washington,  DC  20460,  Attention 
Docket  ID  No  OW-2002-0068  For 
other  types  of  delivery,  see  the  detailed 
instructions  in  section  l.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Bell.  Offu  >     1  \\  .  t  ^\  it'  i 
Management.  Office  of  Water, 
Environmental  Protection  Agency,  at 
202-564-0746  or  e-mail: 
belI.wendy®epa.gov 

SUPPLEMENTARY  INFORMATION: 

I    (.eneral  Information 

A  Hfgulutrd  Eiilitifs.  Entities 
Potentially  Regulated  by  This  Action 
Include: 


summary:  Today's  action  proposes  to 
postpone  until  March  10.  2005,  the 
permit  authorization  deadline  for 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  storm 
water  permits  for  oil  and  gas 
construction  activity  that  disturbs  one  to 
five  acres  of  land  On  December  8,  1999 
(64  FR  68722).  the  US.  Environmental 
Protection  Agency  (EPA)  published  a 
final  rule  expanding  the  then-existing 
NPDES  permitting  program  to  require 
permit  coverage  by  March  10,  2003  for, 
among  other  things,  construction  sites 
that  disturb  one  to  five  acres.  As  part  of 
that  rulemaking.  EPA  assumed  that  few, 
if  any,  oil  and  gas  exploration, 
production,  processing,  or  treatment 
n|].irations  or  transmission  facilities 
wuuld  be  affected  by  the  rule  Since  rule 
promulgation,  information  has  become 
available  indicating  that  close  to  30.000 
oil  and  gas  sites  per  year  may  be 
iffccted  bv  the  December  8.  1999.  storm 
water  regulations. 

EPA  is  proposing  a  two-year 
postponement  of  the  deadline  from 
March  10.  2003,  to  March  10,  2005,  in 
order  to  allow  time  for  EPA  to  analyze 
and  better  evaluate  the  impact  of  the 
permit  requirements  on  the  oil  and  gas 
industry,  the  appropriate  best 
management  practices  for  preventing 
contamination  of  storm  water  runoff 
resulting  from  construction  associated 
with  oil  and  gas  exploration, 
production,  processing,  or  treatment 
operations  or  transmission  facilities, 
and  the  scope  and  effect  of  33  U.S.C. 
1342  (l)(2)  and  other  storm  water 
nrovisions  of  the  Clean  Water  Act. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  January 
29. 2003 

ADDRESSES:  Comments  may  be 
suDmitted  ele<.tronic:ally,  by  mail,  or 
through  hand  delivery/courier.  Send 
written  comments  to:  Water  Docket, 
Environmental  Protot:tion  Agency.  Mail 
Code  4101T.  1200  Pennsylvania  Ave., 


Category 

Examples  ol  regulated 
entities 

Industry  

Oil  and  gas  pioducers  con- 
structing dniling  srtes  dis- 
turtxng  one  to  live  acres  ol 
land,  construdion  site  op- 
erators associated  with  oil 
and  gas  construction 
protects  disturtMng  one  to 
five  acres  of  larxl 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  or  company  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  40  CFR 
122.26(b)(15).  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  ronsuli  the  person 
listed  in  the  preceding  for  further 

INFORMATION  CONTACT  stjclion 

b  How  LMn  I  uct  (.upies  of  This 
Document  and  Other  Related 
Information  ? 

1 .  Docket  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2002-0068. 
The  official  public  docket  is  the 
collection  of  materials  that  are  available 
for  public  viewing  at  the  Water  Docket 
in  the  EPA  Docket  Center.  (EPA/DC) 
EPA  West.  Room  B102.  1301 
Constitution  Ave  .  NW  .  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426 

2.  Electronic  Access.  You  may  access 
this  Fedcrrfl  Kevister  document 


electronicallv  thnm^h  th.'  KFA  Internet 
under  the  Federal  Register  listings  at 
http.//w'H"w  fpo-^ovfcdrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  doiket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://vi-wvi'  epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  section  l.B.l. 

For  public  commenfers.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket  Where 
practical,  physical  objects  will  t)e 
photographed,  and  th-  ph  'tnuriph  will 
be  placed  in  EPA's  ein  trMii;;   j   ililic 
docket  along  with  a  brut  .i>  -  i  ption 
written  by  the  docket  staff. 
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C.  How  and  To  Whom  Do  1  Submit 
Comments'' 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier  To  ensure  proper 
receipt  by  EPA.  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked    late.  '  EPA  is  not 
required  to  consider  these  late 
comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below.  EPA  recommends  that  vou 
include  your  name,  mailing  address. 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  .Mso  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM  This  ensures  that  vou  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caiuiot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
and  made  a\ailable  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  EPA's  preferred 
method  for  receiving  comments  is 
through  use  of  the  .Agency's  electronic 
public  docket.  To  access  this  docket,  go 
directly  to  EPA  Dockets  at  http.// 
www.epa.gov/edocket,  and  follow  the 
online  instructicms  for  submitting 
comments  Once  in  the  system.  selei:t 
"search,"  and  then  key  in  Docket  ID  No. 
OW-2002-0068.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  ow- 
docket@epa  gov.  Attention  Docket  ID 
No.  OVV-2002-0068   In  contrast  to 
EPA's  electronu:  public  docket,  EP.A's  e- 
mail  system  is  not  an  "anon>Tnous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 


automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EFA  s  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  m  the  official 
public  docket,  and  made  a\ailable  in 
EPA's  electronic  public  docket 

ill  Disk  or  CD  ROM  ^'ou  may  submit 
comments  on  a  disk  or  CD  ROM  that 
vou  mail  to  the  mailing  address 
identified  in  Section  I  C',.2   These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encr\pt!on. 

2.  By  Mail  Send  the  original  and  three 
copies  of  your  comments  to:   "Water 
Docket.  Environmental  Protection 
Agency.  Mailcode  4101T.  1200 
Fenns\hania  Ave  ,  NW  .  Washington. 
DC  20460,  Attention  Docket  ID  No.  OW- 
2002-0068. 

3  By  Hand  Delivery  or  Courier. 
Deliver  vour  comments  to:  EPA  Docket 
Center.  EPA  West.  Room  B102.  1301 
Constitution  Avenue.  N'W..  Washington, 
DC.  Attention  Docket  ID  No.  OW-2002- 
0068   .Such  deliveries  are  onlv  accepted 
during  the  Docket's  normal  hours  of 
operation  as  identified  in  section  l.B.l. 

D  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ^ 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1  Explain  your  views  as  clearly  as 
possible 

2  Describe  any  absumplions  that  you 
used 

3  Provide  any  technical  information 
and  or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate 

5  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives 

7.  Make  sure  to  submit  your 
comments  b\  the  comment  period 
deadline  identified 

8  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  vou  provided 
the  name.  date,  and  Federal  Register 
citation  related  to  your  comments. 

II.  Background 

Section  40.5  of  the  Water  Quality  Act 
of  1987  fWQA)  added  section  402(p)  of 
the  Clean  Water  ,^ct  iCWAj.  which 
directs  EPA  to  develop  a  phased 
approach  to  regulate  storm  water 
discharges  under  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program  EPA  published  a  final 


regulation  on  the  first  phase  of  this 
program  on  November  16.  1990. 
establishing  permit  application 
requirements  for  "storm  water 
discharges  associated  with  industrial 
activity  "  EPA  defined  the  term  "storm 
v\  ater  discharge  associated  with 
industrial  activity"  in  a  manner  that 
covered  a  wide  variety  of  facilities. 
Construction  activities  that  disturb  five 
acres  of  land  and  greater  are  considered 
"industrial  activity"  under  40  CFR 
122.26(b)(14)(x). 

Phase  II  of  the  storm  water  program 
regulation*-  uere  published  in  the 
Federal  Register  on  December  8.  1999 
Phase  II  requires  storm  water  permits  for 
sites  disturbing  equal  to  or  greater  than 
one  acre  of  land  and  less  than  five  acres 
40  CFR  122.26(b)(15)(i)  Discharges  from 
these  sources  require  permit 
authorization  bv  March  10,  2003  (40 
CFR  122.26(e)(8)). 

In  developing  the  Phase  II  storm  water 
regulations,  EPA  conducted  an  analysis 
of  the  potential  impacts  of  the 
regulation  on  the  national  economy  and 
also  analyzed  impacts  on  small 
businesses.  These  impacts  are 
associated  with  implementation  of 
sediment  and  erosion  control  practices 
or  best  management  practices  to  reduce 
pollutants  commonly  associated  with 
construction  storm  water  discharges  In 
performing  these  analyses,  EPA 
considered  affected  industrial  sectors, 
including  the  oil  and  gas  industry. 
Based  on  information  provided.  EPA 
assumed  that  few,  if  any,  oil  and  gas 
exploration,  production,  processing,  or 
treatment  operations,  or  transmission 
facilities  would  be  affected  by  Phase  11 
Therefore,  EPA  did  not  include  oil  and 
gas  exploration  sites  in  the  Economic 
Analysis  of  the  Phase  D  Final  Riile. 

Based  on  recent  information  from  the 
U.S.  Department  of  Energy,  EPA  now 
estimates  that  on  average  there  are 
30,000  oil  and  gas  starts  per  year, 
including  exploration  and  development 
activities.  Initially,  EPA  assumed  that 
very  few  of  these  starts  would  incur 
compliance  costs  associated  with  the 
Phase  n  rule  because  most  of  them 
would  be  less  than  one  acre.  However, 
based  on  new  information,  EPA  now 
believes  that  a  significant  number  of 
such  sites  may  exceed  one  acre.  In 
addition  EPA  had  assumed  that  the  oil 
and  gas  industry  would  use  best 
management  practices  (BMPs)  similar  to 
those  in  other  industrial  sectors 
involved  in  construction  and 
development   if  affected  EPA  estimated 
the  costs  of  these  BMPs  to  range  from 
$1 .206  to  $8,709  depending  on  the  size, 
slope  and  soil  characteristics  of  a  given 
site.  EPA  plans  to  gather  more  data  on 
the  BMPs  used  by  the  oil  and  gas 
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industry  to  determine  if  this  cost  range 
is  accurate. 

Title  33  use.  1342(1)(2)  exempts 
certain  storm  water  discharges  from  oil 
and  gas  exploration,  production, 
processing,  or  treatment  operations  or 
transmission  facilities  from  the  NPDES 
permit  requirement.  The  statute 
provides  that  "(tihe  Administrator  shall 
not  require  a  permit  under  this  section, 
nor  shall  the  Administrator  directly  or 
indirectly  require  any  State  to  require  a 
permit,  for  discharges  of  stormwater 
runoff  from  *   *   *  oil  and  gas 
exploration,  production,  processing,  or 
treatment  operations  or  transmission 
facilities,  composed  entirely  of  flows 
which  are  from  conveyances  or  systems 
of  conveyances  (including  but  not 
limited  to  pipes,  conduits,  ditches,  and 
channels)  used  for  collecting  and 
conveying  precipitation  runoff  and 
which  are  not  contaminated  by  contact 
with,  or  do  not  come  into  contact  with, 
any  overburden,  raw  material, 
intermediate  products,  finished  product, 
byproduct,  or  waste  products  located  on 
the  site  of  such  operations."  Emphasis 
added.  The  NPDES  storm  water 
regulations  repeat  this  exemption  at  40 
CFR  122.26(a)(2).  However,  as  noted 
above,  those  regulations  also  ciurently 
require  NPDES  permits  for  storm  water 
discharges  from  "[clonstruction  activity 
including  clearing,  grading,  and 
excavation  except  operations  that  result 
in  the  disturbance  of  less  than  five  acres 
of  total  land  area."  40  CFR 
122.26(h)(14)(x).  In  addition,  as 
currently  written,  these  regulations  will 
require  NPDES  permits  by  March  10, 
2003.  for  storm  water  discharges  from 
construction  sites  disturbing  at  least  one 
acre,  and  less  than  five  acres.  40  CFR 
122.26(b)(15)(i). 

111.  Today's  Action 

In  today's  action,  EPA  is  proposing  to 
postpone  until  March  10,  2005.  the 
permit  authorization  deadline  for 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  storm 
water  permits  for  oil  and  gas 
construction  activity  that  disturbs  one  to 
five  acres  of  land  and  sites  disturbing 
less  than  one  acre  that  are  part  of  a 
larger  common  plan  of  development  or 
sale  that  disturbs  one  to  five  acres.  Since 
January  2002.  information  has  become 
available  indicating  that  close  to  30.000 
oil  and  gas  sites  may  be  affected  by  the 
Phase  II  storm  water  regulations.  In  the 
spirit  of  Executive  Order  13211,  which 
directs  EPA  to  consider  the  impact  of  its 
actions  on  energy-related  production 
,i(  tivities.  the  Agency  believes  it  is 
important  to  review  this  new 
information  in  light  of  the  Phase  II  rule 
to  determine  the  impact  on  the  oil  and 


gas  industry.  During  the  proposed  two- 
year  postponement  of  this  deadline. 
EPA  plans  to  gather  information  about 
the  area  of  land  disturbed  during 
construction  of  oil  and  gas  exploration 
and  production  facilities. 

In  evaluating  the  impact,  the  Agency 
will  work  with  states,  industry,  and 
other  entities  to  gather  and  evaluate  data 
on  the  development  and  use  of 
appropriate  best  management  practices 
for  the  oil  and  gas  industry.  As  part  of 
today's  rulemaking,  EPA  is  seeking 
additional  information  on  size,  location 
and  other  site  characteristics  to  better 
evaluate  compliance  costs,  as  well  as 
technical  and  cost  data  to  evaluate  best 
management  practices  appropriate  to 
controlling  storm  water  runoff  from  oil 
and  gas  starts.  EPA  will  also  evaluate 
the  applicability  of  the  exemption  at  33 
U.S.C.  1342(1)(2)  to  construction  activity 
at  oil  and  gas  exploration,  production, 
processing,  or  treatment  operations  or 
transmission  facilities.  EPA  will  use  the 
additional  data  and  analyses  produced 
during  the  two-year  period  to  determine 
the  appropriate  NPDES  requirements,-if 
any,  for  construction  of  oil  and  gas 
exploration  and  production  facilities  of 
one  to  five  acres. 

IV    Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866.  (58  FR 
51735  (October  4.  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
Presidents  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 


lliHht,  mil  is  therefore  not  subject  to 
OMB  rtn  lew. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  use.  3501  et  seq.  It  merely 
postpones  implementation  of  an 
existing  rule  deadline. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  fur  the  purposes  of 
collecting,  validating,  and  verifying 
information:  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  Tlu-  OMB  (  nntml 
numbers  for  EPA '^  n>milations  are  listed 
in  40  CFR  part  9  and  ;h  (  FR  chapter  15. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  use.  601  et  seq.,  generally  requires 
an  agency  to  prepare  a  regulatory 
flexibility  analysis  of  any  nilp  subject  to 
notice  and  comment  rulemaking 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions. 

For  piuposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  based  on  SBA  size 
standards;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities.  I  certify  that  this  action 
will  not  have  a  significant  economic 
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impact  on  a  substantial  number  of  small 
entities  It  merely  postpones  the  permit 
authorization  deadline  for  oil  and  gas 
construction  activities  that  disturb  nnt> 
to  five  ac:res. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local. 
and  tribal  governments  and  the  private 
sector   L'nder  section  202  of  the  I'MRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate. 
or  to  the  private  sector,  of  $100  million 
or  more  in  an\'  one  year  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identif}'  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulator)' 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  SlOO 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  This 
rule  does  not  impose  any  costs.  It 
merely  postpones  the  permit 
authorization  deadline  for  oil  and  gas 
construction  activities  that  disturb  one 
to  five  acres.  Thus,  today's  proposed 
rule  is  not  subject  to  the  requirements 
of  sections  202  and  205  of  the  UMRA. 
For  the  same  reason  EP.A  has 


determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments  Thus,  today's  proposed 
rule  IS  not  sub)ect  to  the  requirements 
of  section  203  of  UMR.A 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulator*'  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverriment,  as  specified  in 
Executive  Order  13132.  It  merely 
postpones  the  permit  authorization 
deadline  for  oil  and  gas  construction 
activities  that  disturb  one  to  five  acres. 
Thus,  Executive  Order  13132  does  not 
apply  to  this  rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments.  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

F  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled. 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  9.  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.  "  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
Tribal  implications.  It  will  not  have 


substantia]  direct  effects  on  Tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
It  merely  postpones  the  permit 
authorization  deadline  for  oil  and  gas 
construction  activities  that  disturb  one 
to  five  acres.  Thus.  Executive  Order 
13175  does  not  apply  to  this  rule. 

In  the  spirit  of  Executive  Order  13175. 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  tribal  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  tribal  officials. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  "  (62  FR  19885. 
April  23.  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This 
regulation  is  not  subject  to  Executive 
Order  13045  because  it  is  not 
economically  significant  as  defined 
under  Executive  Order  12866. 

H.  Executive  Order  1321 1 :  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  a  significant 
regulaton*'  action  under  Executive  Order 
12866.  The  only  effect  of  this  proposed 
rule  would  be  to  delay  the  permit 
authorization  requirement  for  affected 
small  oil  and  gas  operations  by  two 
years.  As  noted  above,  EPA  will  use  the 
two-year  delay  to  analyze  the  broader 
question  of  whether  the  imposition  of 
storm  water  permitting  requirements  on 
construction  of  oil  and  gas  facilities  of 
one  to  five  acres  would  result  in  a 
significant  energy  impact,  and  will 
factor  the  results  of  this  analysis  into  its 
final  determination  regarding 
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ippropriate  requirements  for  such 
tacilities. 

/  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Public  Law 
104-113.  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
(  onsensus  standards  in  its  regulatory 
(ctivities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
itherwise  impractical.  Voluntary 
onsensus  standards  are  technical 
standards  (e.g.,  materials  specifications. 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
idopted  by  voluntary  consensus 
standard  bodies.  The  NTTAA  directs 
i:PA  to  provide  Congress,  through  OMB, 
.explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 


EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards. 

List  of  Subjects  in  40  CFR  Part  1 22 

Envin)nmental  protection 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control. 

n.itpd   norpmhor  24   2002. 
I    tii  isl  1  111     1  'mIiI  win!  111,1 11 
Adnuiustratur. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  122  -EPA  ADMINISTERED 
PERMIT  PROGRAMS   THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act,  33  U.S.C. 
1251  et  seq. 


2.  Revise  §  122.2b(e)(8)  to  read  as 
follows: 

§122  26     Storm  water  discharges 
lapplicable  to  State  NPDES  programs    see 

1^  123  25i 

,  .  .  *  • 

(e)  Application  deadlines.  *   *   * 
(8)  For  anv  storm  water  discharge 
associated  .\  I'h  mall  construction 
activity  idouiiiud  in  paragraph  (b){15)(i) 
of  this  section,  see  §  122.21(c)(1). 
Dim  ii.ir;.:.--.  tr-ir,  tin--.'  •,( mi rces.  other 
th>ui  iii.M.iiaigt  i.-.  a.s.sDi-.idi'd  with  small 
construction  activity  at  oil  and  gas 
exploration,  production,  processing,  and 
treatment  operations  or  transmission 
facilities,  require  permit  authorization 
by  March  10,  2003,  unless  designated 
for  coverage  before  then.  Discharges 
associated  with  small  construction 
activity  at  such  oil  and  gas  sites  require 
permit  authorization  by  March  10,  2005. 

[FR  Doc.  02-32984  Filed  12-27-02:  8:45  am) 
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3  CFR 
Proclamations; 

7631 72089 

7632 72551 

7633 76103 

7634 76669 

7635 77905 

Executive  O^'ders 
■•.•:•     i'.--.-Dy 

EO  13279) 77143 

13278 76671 

13279 77141 

13280 77145 

13281 78319 

Administrative  Orde's 
Memorandum  t 
Memorandum  of 

November  27, 

2002 71795 

Memorandum  of 

November  6.  2002 75799 

Memorandum  of 

Novemtjer  26. 

2002 79513 

Presidential 

Determinations: 
No.  99-13  (See 

Presidential 

Determination  No. 

2003-06 78123 

No.  2003-04 72363 

No  2003-05 78121 

No.  2003-06 78123 

No.  2003-07 77645 

No.  2003-08 78125 

5  CFR 

532 78959 

1800 78321 

1315 79515 

7  CFR 
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RULES  GOING  INTO 
EFFECT  DECEMBER   30 
2002 

AGRlCULTUHf 
DEPARTMENT 

Aqncultur.ii  M<irketi(Hj 

Service 

A,  J jrade  standards 

Correction,  published  12-30- 

COMMERCE  DEPAHTMENT 
Econofiin  Analysis  Bureau 
interndlKHidi   ;>t;ivn,Ks   ->\.ii'tcyo 

BE-22.  annual  survey  of 
selected  services 
transactions  with 
unattilialed  foreign 
persons,  published  11-29- 
02 
COMMERCE    DEPARTMENT 
National  Oceanic  and 
Atmosptieru    Administratux' 
Eishery  conservation  iinu 
management 
Atlantic  highly  migratory 
species — 
Commercial  shark 
management  measures; 
published  5-29-02 
Magnuson-Stevens  Ad 
provisions — 

Benng  Sea  and  Aleutian 
Islands  king  and  tanner 
crabs,  fishing  capacity 
reduction  program, 
correction    oublished 
12-30-02 
COMMERCE  DEPARTMENT 
Patent  and   Trademark  Office 
Practice  and  procedure: 
Foreign  registration  and 
domestic  representative 
designation,  published  12- 
30  02 
ENVIRONMENTAL 
PROTECTION  AGENCy 
Air  pollutan!-,       1.  .  lous; 
national  emission  standards; 
Secondary  aluminum 
production,  published  12- 
30-02 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

Kansas;  published  10-30-02 
North  Carolina,  published 
10-30-02 
Hazardous  waste  program 
authorizations 


Massachusetts,  published 
'"  11-02 

FEDERAL 
COMMUNICATIONS 
COMMISSION 

Digital  television  stations;  table 
of  assignments 
Florida,  published  11-21-02 
Hawaii,  published  11-21-02 
Oklahoma,  published  11-21- 

02 
Pennsylvania,  published  11- 
21  02 
Radio  stations,  tabte  of 
assignments 

Texas,  published  12-3-02 
Vanous  States,  published 

12-3-02 
Verrrvont.  pi/'i'' •••'   12-3-02 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Dfug 
Administration 
Administrative  practice  and 
procedure  heanngs 
Presiding  officers  at 
regulatory  heanngs; 
Dubh^hed  8  15  02 
JUSTICE    DEPARTMENT 
Parole  Commission 
...;,..,    ...  ■,,  '..-i  ,    .vtroling 
and  releasir>g.  etc 
United  States  and  Distnct  of 
Columbia  Codes, 
pnsoners  serving 
sentences:  publisfied  11- 

NUClEAR   REGULATORY 
COMMISSION 
Fitness  tor  duty  programs: 
Enforcement  actions,  polk:y 
statement,  publistied  10- 

OFEICE   OF    MANAGEMENT 
AND  BUDGET 
Manaqement  and  Budget 
OMice 

riuHipi  Payment  Act, 
implementation: 
Interest  penalties  urxJer 
cost-reimbursement 
contract  lor  services  more 
than  30  days  afler 
receiving  proper  invoice, 
infenm  payment, 
published  12-30-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
op>erations 

Foreign  operated  transport 
category  airplanes, 
flightdeck  secunty 
concems,  pulJlished  12- 
30-02 
Airworthiness  directives 
MT-Propeller  Entwicklung 
GmbH,  published  11-25- 
02 


MT  Propetter  Entwicklung 

GmbH:  correction. 

put)lished  12-11-02 
Prati  &  Whitney   published 

7-3-02 
Rolls-Royce  pk:.;  published 

COMMENTS  DUE  NEXT 
WEEK 

CHEMICAL  SAFETY  AND 
HAZARD  INVESTIGATION 
BOARD 

AJininisIra!-'-  .r.fNjKici'-.i :S 
transcripN     •  aivu-ss 

testimony        ..r'-i-TV'iI'      1u»'   by 

1-8-03    puhiisD.-i   ■,    -'  iX' 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

I  ,?;»■■,  .I"^-'-.      I'll    >'  i'   •''. 

m,r     1  ^,.i'.>.i>l 

Aticii.iic  .'..gWy  migratory 

species — 

Atlantic  tunas,  swordfish, 
and  sharks,  and  Atlantic 
biltfish,  exempted  fishing 
activities,  comments 
due  by  1-6-03, 
published  12-6-02  [FR 
02-30874] 
Magnuson-Stevens  Act 

provisions — 

Domestic  fisheries, 
exempted  fishing  permit 
apiplKations,  comments 
due  by  1-6-03. 
published  12-20-02  [FR 

DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR) 

Elimination  of  SF  129, 
,  (Ik  iidiion  mailing  list 
appiiuiiion,  comments  due 
by  1-6-03.  published  11-6- 
0?  'FR  0?  ?9?0^^ 
ENERGY  DEPARTMENT 
Energy  Efticiency  and 
Renewable  Energy  Office 
Consumer  pr'Xiucis    ci."  jv 
conservation  i^'OQ'am. 
Energy  cons.walion 
stan(ldr(V.    i'lil  tf>st 
procedures 

Residential  and  smaiiduct 
high-velocity  central  air 
conditioners  and  heat 

pursps     worK^hof 
Cunirrients  ''i^i*-'  by    1  B- 
03    published  10-28-02 
'FR  0?  ?^33?' 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act) 

Undue  oiscfirTiinaiion; 
reme<l,-'iq  'rirouqh  open 


access  transmission 
servwe  and  standard 
electncrty  market  design 

Merchant  transmisskxi 
provider  obligation  to 
expand  taailties, 
comments  due  by  MO- 
OS; published  12-11-02 
[FR  02-31145) 
Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines 

Business   Dr.islic 
■-,i,in(lards    comments 
lue  My    1-8-03 
pubii^r.fH-!  12-9-02  [FR 

02  ,M,>'-l^-: 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Aif   [x>llutH)n   .  antral    ne* 
■nolor   vetiicies  arwJ  engines 
Tier    .'    'noliir    vph«  k> 
emissKK'  siarxlards  ano 
q,is<>line   s.irtur   t  untroi 
n-quirMfrH-nts 
arnendr^u-nts    romments 
Out-  I'v   '  b  <i  ^    puWisne<T 

12-6-02  :f  *^  '!■-■  •>uft4.:': 

Air  prfxjrams    app'.'va^  and 
promulqation    Stale  pian^- 
for    iesiO''a'ed  'aitiities  and 
poiiuia'i!'- 
Virgin  lslar>ds.  comments 

due  by  1-10-03;  publisfied 

12-11-02  (FR  02-31237] 
Air  quality  implemerifation 
plans,  approval  and 
promulgation    vanous 
States 
California,  comments  due  by 

1-8-03,  published  12-9-02 

(FR  02-30940) 
Irxjiana.  comments  due  by 

1-8-03,  published  12-9-02 

(FR  02-30938) 
Superfund  program 
Natkmal  oil  and  nd^ardcAis 

substances  contingency 

plan — 

NatiCir-ui'   priorities   list 

update,  comments  due 
by  1-8-03,  published 

11'  Q  02  'FR  02  308:» 

FEDERAL  MARITIME 
COMMISSION 

^sissenger  vessei  financial 

'espii'nsibiiify 

Performa'ire  and  casualty 
rules    Alternative  Dispute 
Resolution  program    etc 
miscellaneous 
amendments    comments 
due  bv   1  -8-03    published 
'0-31  02  [FR  02  27642] 

GENERAL  SERVK;ES 
ADMINISTRATION 

Federal  Acquisition  Heguiatkjn 
(FAR): 

Elimination  of  SF  129 
solk;itation  mailing  list 

application    comments  due 
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by  1-6-03    published  i  '-6 

02  [FR  02-28205J 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Nc  Child  Lett  Behind  Act, 
implementation 
Negotiated  rulemaking 
committee    intent  ic  term 
tribal  representatives 
comments  due  by  1-9-03 
published   12-10-02  'FR 
02-31121; 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species 
Cnticai  habitat 
designations— 
Manana  fruit  bat    etc  , 
from  Guam  and 
Northern  Mariana 
Islands    comments  due 
by  1-6-03    published 
12-5-02  :FR  02-30802; 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
^ederai  AcguiSition  Regulation 
-i^.AR. 

Elimination  ot  Sf   129 
solicitation  mailing  list 
application    comments  due 
by  1-6-03    published  11-6- 
02  [FR  02-28205; 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Pollution 
Vessel  and  taciiity  response 

^       plans  for  01'    2003 
removal  equipment 
requirements  and 
alternative  technology 
revisions    comments  due 
by  1-9-03    published  "0- 
11-02  fFR  02-25462] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives 
Agusta  S  p  A     comments 
due  by  1-6-03.  published 
-1-6-02  [FR  02-27792; 
Bel!  Helicopter  Textron 
Canada    comments  due 
by   1-6-03    published  'i-S- 
02  ;FR  02-27791; 
Boemg    comments  due  bv 
1-6-03    published  ' '  -6-02 
[FR  02-281 1^; 
Dormer    comments  due  by 
1-9-03    published  12-10- 
02  ;FR  02-3  V  35] 
Ejrocopter  France 
comments  due  by  '  -6-03 
published  1^-6-02    FR  02 
27790! 


Lindstranc  Banoons  ^:z 
comments  due  bv   1-10- 
03   published  -2-4-02  [FR 
02-30  ■^78' 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehic.e  sate'v 
s'andards 

Muit'iunctiona  school  activity 
Djs    oetihition,  comments 
due  bv  1-6-03;  published 
■  -  S-02  ;FP  02-2^99€' 
TREASURY  DEPARTMENT 
Acguisitio^  regulations 
Revision,  comments  due  by 
1-10-03;  published  12-11- 
02  [FR  02-31116] 


LIST  OF  PUBLIC  LAWS 

Note    "he  i_  s'  0'  pjbi-c  ..a^s 
tor  the  second  session  01  the 
107th  Congress  has  been 
completed    It  will  resume 
when  bills  are  enacted  into 
public  law  during  the  next 
session  of  Congress   A 
cumulative  List  of  Public  Laws 
for  the  second  session  of  the 
107th  Congress  will  appear  in 
the    ssue   :'  .ian,,a'.   "•    2D03 
Last  li.st  Dfit-mlxT   24    2002 


Public  Laws  Electronic 
Notification  Service 

(PENS) 


PENS 


^oic  mail 


ena.r'e:  pjb  :■_  .a^s    ~  , 
subscnbe   go  to  http:// 
hydra.gsa.gov  ST^s-es ' 
publaws-l  htm        se  -  f   ~s 

to  li«t»erveiist»er%   g&s  gov 

with  the  io.iOAiriy  itx; 
message: 

SUBSCRIBE  PUBlAWS-^ 
Your  Name 

Note;  PENS  will  resume 
service  when  bills  are  enacted 
into  law  dunng  the  next 
session  of  Congress  This 
service  is  stnctly  for  E-mail 
notification  of  r>ew  laws    The 
text  of  laws  is  noi      .1  -,:  ► 
through  this  service    PENS 
cannot  respond  to  specific 
ir>quines  sent  to  this  address 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Otftce  of  the  Federal  Register,  is 

published  weekly  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates 

An  astensk  (')  precedes  each  entry  that  has  t»een  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Pnnting 

Office 

A  checklist  of  cun-ent  CFR  volumes  composing  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly 

The  CFR  is  available  free  on-line  through  the  Government  Pnnting 

Office's  GPO  Access  Service  at  http  //www  access  gpo  gov/nara/cfr/ 

index  html  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530 

The  annual  rate  for  subscnption  to  all  revised  paper  volumes  is 

$1 195  00  domestic,  $298  75  additional  lor  foreign  mailing 

Mail  orders  to  the  Supenntendent  of  Documents.  Attn.  New  Orders. 

P  O  Box  371954,  Pittsburgh.  PA  15250-7954  All  orders  most  t>e 

accompanied  by  remittance  (check,  money  order.  GPO  Deposit 

Account,  VISA.  Master  Card,  or  Discover)  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk.  Monday  through  Fnday  at  (202) 

512-1800  from  8  Of)  ,i  m  tn  4  m  o  m  eastern  time,  or  FAX  your 

charge  orders  to  (202)  ->  1 2  2  2  so 

T,ti.>  Stock  Numb«f  Price       RavMon  Oil* 

1 .  2  (2  Reserved)  (869-048-00001-1) 900        Jan.  1,  2002 

3  (1997  Connpilafion 
and  Parts  100  and 
101)  (869-048-00002-0) 59.00 

(869-048-00003-8) 900 


J      

T  Parts: 

.-ow    (869-043-00004-6) 

700-1199  (869-048-00005-4) 

120O-€nd,  6(6 
Peserved)  (869-048-00006-2) 

•  P.ir1s: 

i-,^0      (869-048-00001-1) 

27-52  (869-048-00008-9) 

53-209 (869-O48-00009-7) 

210-299  (869-04*-0001O-l) 

300-399 (869-04*-00011-9) 

400-699 (86^)48-00012-7) 

70(>-«99 (869-048-00013-5) 

900-999 (869-048-00014-3) 

1000-1199  (869-043-00015-1) 

1200-1599  (869-048-000 1 6-0) 

1600-1899    (869-048-00017-8) 

1900-1939  (869-043-000 18-6) 

1940-1949  (869-048-00019-4) 

1950-1999    (869-048-00020-8) 

?000-£nd   (869-048-00021-6) 

B     (869-048-00022-4) 


'Jan. 
"Jan 


2002 
2002 


9  Parts: 

-199  (869-048-00023-2) 

200-£nd  (869-048-00024-1) 

10  Parts 

l-bO       (869-048-00025-4) 

51-199 (869-048-00026-7) 

200-499 (869-048-00027-5) 

50O-End  (869-O48-00028-3) 

1 1  (869-048-00Q29-1) 

1 2  Parts: 

199  (869-043-00030-5) 

200-219 (869-043-00031-3) 

220-299 (369-043-00032-1) 

300-499 (869-048-00033-0) 

SOO-599 (869-043-00034-8) 

vX)-€nd  (869-048-00035-6) 

!3  (869-048-00036-4) 


57  00 
4700 

58  00 

4100 
4700 
36.00 

59  00 
42.00 

57  00 
54.00 
53.00 
25.00 

58  00 
6100 
29  00 
53  00 
4700 
46  00 

58  00 

53  00 

56.00 

53  00 
56  00 
44  00 

58  00 

34  00 


30.00 
36.00 
5300 

45  00 
42.00 
61.00 

4700 


Jan  1,  2002 
Jon  1  2002 

Jan  1  2002 


Jan  I 

Jon  1 

Jon  1 

Jon  1 

Jon  1 

Jon  1 

Jon  1 

Jon  1 

Jon  I 

Jon  I 

Jon.  1 

Jon  1 

Jon  1 

Jon  1 

Jon  1 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 


Jan.  1,  2002 

Jon.  I   2002 
Jon.  1   2002 

Jon  }  2002 

Jon  1,2002 

Jon  1-2002 

Jon  1.  2002 

Jon   1   2002 


Jon  1 
Jon.  1 
Jon  I 
Jon  1 
Jon  1 
Jon   1 


2002 
2002 
2002 
2002 
2002 
2002 


Jon  1  2002 


Title  Stock  Number 

14  Parts: 

1-69       (869-048-00037-2) 

60-139 (869-04&-00038-n 

140-199  (569-O4&-00039-9) 

200-1199  (869-043-00040-2) 

1200-€nd - (869-048-00041-1) 

15  Parts: 

0-299      (369-CU6-0C»42-9) 

300-799  (869-C46-00043-7) 

800-End   (869-048-00044-5) 

16  Parts: 

0-999  (869-04&-00045-3) 

1000-€nd (8«''-04fr-''X)046-n 

17  Parts: 

1-199    (869-O48-00048-8) 

200-239  (869-048-00049-6) 

240-€nd  (869-048-00050-0) 

)-399    ..." (869-048-00051-8) 

400-£nd  (869-048-00052-6) 

19  Parts: 

-  4C      (869-043-00053-4) 

141-199 (869-043^)0054-2) 

200-End  (369-043-00055-1) 

20  Parts: 

1-399    (869-043-00056-9) 

400-499  (869-043-00057-7) 

500-€nd  (869-O43-00053-5) 

21  Parts: 

1-99       (869-043-00059-3) 

100-169  * (369-043^)0060-7) 

170-199  (86*^)43-00061-5) 

200-299 (869-043-00062-3) 

300-499 (869-043-00063-1) 

500-599 (869-043-00064-0) 

600-799  (869-043-00065-3) 

800-1299  (869-043-00066-6) 

iV)0-€nd (869-043-00067-4) 

22  Parts: 

1-299     (369-043-00063-2) 

300-£nd  (869-043-00069- 1) 

23  (869-O43-0007O-4) 

24  Parts: 

0-199  (369-043-00071-2) 

200-499 (869-043-00072-1) 

50Q-699 (869-043-00073-O) 

700-1699  (869-043-00074-7) 

1700-£nd (869^)43-00075-5) 

25  (869-043-00076-3) 

26  Parts: 

§§  1 0- 1-1  60  (869-043-00077-1 ) 

§§161-1  169 (8W-O43-OO078-0) 

§§  1  170-1  300 (869-04ft-00079-3) 

§§  1  301-1.400  (869-0a&-00080-l) 

§§1401-1440  (369-CU&-00081-0) 

§§1.441-1.500  (869048  00082-8) 

§§1501-1.640 (8«9-04MX»33-6) 

§§  1  641-1.850  (869-iU&-00084-4) 

§§  1  851-1.907 (869-illft-00085-2) 

§§1.903-1.1000  (869-048-00086-') 

§§1.1001-1.1400  (86<?-<U8-00G87-si> 

§§1.1401-€nd  :&69-CU&-00088-7) 

2-29       (d6<M)48-00089-5) 

30-39       ;  869-046-00090-9) 

40-49       ; 869-048-0009 1 -7) 

iO-299    :&6'MM6-00092-5) 

300-499  869-O48-00093-3) 

500-599  (8691-043-00094-1) 

^OO-End   (869-048-00095-0) 

27  Parts: 

1-199    {S69-048-0009<5r^) 


Price 

Revision  Date 

oCiOC 

Jon 

:    2002 

56  OC 

Jan 

i   2002 

29  00 

Jon 

!    2002 

47  00 

Jon 

1    2002 

41  00 

Jon 

1    2002 

3700 

Jan 

1,  2002 

58.00 

Jon 

1.2002 

400C 

Jan 

1   2002 

47.00 

Jan 

1   2002 

57.00 

Jon 

1    2002 

47.00 

Apr 

1   2002 

55.00 

/ikpf 

1    2002 

59.00 

Apr 

1,200? 

590C 

Api 

1    2002 

24.00 

Apr 

1,2002 

57.00 

Apr 

1,2002 

5600 

Apr 

1.2002 

29.00 

Apr 

1.2002 

4700 

Apr 

1   2002 

6000 

Apr 

1    2002 

6000 

Apr 

1   2002 

39.00 

Apr 

1   2002 

4600 

Apr 

1.2002 

4700 

Apr 

1.2002 

1600 

Apr 

1,2002 

2900 

Apr 

1.2002 

46.00 

Apr 

1.2002 

16.00 

Apr 

1,2002 

5600 

Apr 

1.2002 

22.00 

Apr 

1,2002 

5900 

Apr 

1   2002 

43  00 

Apr 

1.  2002 

40  00 

Apr 

1.2002 

5700 

Apr 

1    2002 

4700 

Apr 

)    2002 

29.00 

Apr 

1,2002 

58  00 

Apr 

1,  2002 

29.00 

Apr 

1,2002 

68.00 

Apr 

1,2002 

45  00 

Apf 

1   2002 

58  00 

Ap! 

2002 

55  00 

Api 

2002 

44  OC 

Apt 

'    2002 

60  00 

Ap( 

'    2002 

4700 

Apr 

'    2002 

4400 

■Ap( 

!    2002 

5700 

Apf 

'    2002 

5700 

Apf 

i    2X2 

56  00 

Apt 

'    2002 

58  X 

Apf 

■    2002 

6100 

Ap( 

1    2002 

5700 

Apr 

1    2002 

39  00 

Ap' 

;    2002 

26  OC 

Api 

'    2002 

38  00 

Apr 

1    2002 

57  00 

Api 

1    2002 

1200 

Api 

i    2002 

1600 

Apr 

.  1,2002 

.   .       6100 

Apr 

\   2002 
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Title 

200-£na 


Stock  Number 


(569-048-00097-6) 

28  Parts:    

0-42   (869-046HD009&-4) 

43-end  (669-046-00099-2) 

29  Parts: 

0-99  (869-048-00 100-Q) 

100-499 (869-046-OC10i-8! 

500-899  (869-048-00 102-6) 

900-1899 (869^346-00103-4) 

1900-1910  (§§1900  to 

1910  999)        (869-048-00 104-2) 

1910  (§§1910  1000  to 

end)  (869-048-00 105-1) 

1911-1925  (869-048-00 1 06-9) 

1926  (869-048-005  07-7) 

1927-£nd (869-046-00108-5) 

30  Parts: 

i-i99   (869-048-00109-3) 

200-699  (869^346-hDC  110^7) 

70O-End      (869-046-00111-5) 

31  Parts; 

0-199  (869-048-001 12-3) 

200-End       (869-048-00 113-1) 

32  Parts: 

1-39,  Vol.  I 

1-39,  Vol,  II 

1-39,  Vol,  III 

1-190  (869-043-001 1*^))  , 

191-399 (869-048^)0115-8) 

400-629 (869-043-00116-6) 

630-699 (869-043-00117-4) 

700-799 (869-048-00118-2) 

800-End        (869-048-00119-1)  . 

33  Parts 

1-124  (369-043-00120-4)  . 

125-199 (869^)43-00121-2) 

200-End  .■: (869-048-00122-1) 

34  Parts: 

-2*-  (869-048-00123-9) 

300-399 (869-048-00124-7) 

400-£nd  (869-048-00125-5)  . 

35  (869-048-00126-3)  . 

36  Parts 

1-199   (869-048-00127-1) 

200-299 (869-048-00128-0) 

300-£nd  (869-043-00129-8)  . 

37         (869-048-00130-1) 

33  Parts: 

0-17  (869-04&HX)131-0)  . 

13-£nd  (869-048-00 132-8) 


Price 

13.00 

58.00 
55.00 

45.00 
21.00 
58,00 
35,00 


39 


(869-048-00133-6) 


40  Parts 

1-49  (869-048-00 134-4) 

50-51   (869-048-00135-2) 

52  (5201-52  1018)  (869-048-00136-1) 

52  (52  1019-£nd)  (869-048-00137-9) 

53-59  (869-048-001 38-7) 

60  (60,I-£nd)  (869-048-00139-5) 

60  (Apps)  (869-048-00 14CK9) 

61-62   (869-048n)0!41-7) 

63(63.1-63.599)  (869-346-00 1 42-5) 

63(63.600-63  1199)  (869^48-301 43-3) 

63  (63.1 200-End)   (869-046-^)0144-1) 

64-71    (869^346-00145-0) 

72-80   (869-048^)0146-8) 

81-85  (869-048-001 4  7-b) 

86  (86  1  -86  599-99)  (869-048-00 1 48-4) 

86  (86  60O- 1  -End)  (869-048-00 1 49-2) 

87-99    (869-048-00150-6,1 


42  00 
29  00 
47,00 
59.00 

56,00 

47.00 

56  00 

35,00 

60  00 

15,00 
19.00 
18,00 
56.00 
60.00 
47.00 
37.00 
44  00 

46  OC- 

47  00 
60.00 
47.00 

45.00 
43.00 
59.00 

10,00 

36  00 
35  00 
58,00 

47.00 


57,00 
58  00 

40  00 


57,00 
40.00 
55.00 

58.00 
29  00 
56  00 

51  00 
38  00 
56.00 
46.00 
61.00 
29  00 
59  00 
4700 

52  00 
47  00 
57.00 


Revision  Date 

Apr.  ;.  2X2 

July  1,2X2 
July  1,2002 


«July  1.2002 
July  1.2X2 
July  1  2X2 
July  1 .  2X2 


Title 


Stock  Number 


58  X         July  1   2X2 


6July  1 
July  1, 
July  1, 
July  1 


2X2 
2X2 
2X2 
2X2 


July  1 ,  2X2 
July  1 ,  2X2 
July  1.  2X2 


July  1 

July  1. 

2  July  1 

2  July  1, 

2  July  1, 

July  1 

July  1 


July  1 


2X2 
2X2 

1984 
1984 
1984 

2X2 
2X2 
2X2 


July  1,2X2 


July 

July 


2X2 

2X2 


July  1,2X2 
July  1 .  2X2 
July  1   2X2 

July  1,2002 
July  1 ,  2X2 
July  1,  2X2 

'July  1.  2X2 

July  1,2X2 
July  1,  2X2 
July  1.2X2 

July  1,2X2 


July  1 
July  1 

July  1,  2002 


2002 
2X2 


July  1,  2002 
July  1,2002 
July  1.  2002 
2X2 
2002 


July  1 
July  1 
July  1 

«July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  I 
July  1 

sjuly  1 
July  1 
July  1 


2X2 
2X2 
2X2 
2002 
2002 
2X2 
2X2 
2X2 
2X2 
2X2 
2002 
2002 


X-  35  V&69-048-OG15M) 

ifr-  -9 (869-043-X 152-2) 

50- 1 69  (869-043-X153-1) 

190-259  (369-048-X 154-9) 

260-265  (869-043-X  155-7) 

266-299 (369-043-X 156-5) 

300-399  (869-043-X  157-3) 

400-424  (869-043-X  153-1) 

425-699 (869-043-X  159-0) 

700-789  (869-043-X  160-3) 

790-End  (869-043-X161-1) 


58.x 
47.x 
37.x 
47,X 
47,X 
43.x 
54,X 
59.x 
58.x 
45.x 


41  Chapters: 
-    'c    -  0  13,X 

1,  1-11  to  ADoe-d.x  2  (2  Peserved) 13.X 

3-6 14,X 

7  „ 6.x 

8  4,50 

9  13.x 

10-17 9.50 

18.  Vol.  I,  Ports  1-5  13.x 

18,  Vol.  II,  Ports  6-19 13,X 

18,  Vol.  Ill,  Ports  20-52  13,X 

19-lX  _ 13,X 

1-lX  (869-043-X  162-0)  23,X 

101  (869-043-X  163-8) 43.X 

102-2X (869-043-X  164-6) 41,X 

20Knd  (869-043-X  165-4) 24.X 

42  Parts: 

■-39C     (869-044-00 166-7) 51.X 
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Complete  2001  CFRset .1,195.00 

Microfiche  CFR  Edition 

SutDscnption  (mailed  as  issued)  298.00 

individual  copies 2.00 

Complete  set  (one-time  mailing)  290  00 

Complete  set  (one-time  mailing)  247.00 

'  Because  title  3  is  an  annual  compiotion,  the  volume  and  ad  prevKXJS  volumes 
ihouid  be  retained  as  a  petmonent  reference  source 

^The  July   I     1985  edition  o(  32  CFR  Ports   1-189  contors  a  note  onlv  tor 
Ports   1-39  inclusive    For   ttie  luM  text  ol   the   Defense   Acquis-    '    ...jj.r-r 
in  Ports  1-39.  consult  ttie  three  CFR  volumes  issued  as  ot  July         ---;       ■    j"  •  ,. 

those  ports  .        . 

'The  July  1  1985  edition  of  41  CFR  Chapters  1-100  contofis  a  note  only 
lot  Chapters  1  to  49  inclusive  For  the  (uH  text  ol  procurement  regulations 
m  Chapters  1  to  49  consult  the  eleven  CFR  volumes  issued  as  ol  July  1. 
1984  containing  those  chapters 

"No  amendments  to  this  volume  were  promulgated  during  the  period  Jonuay 
1,  2001.  through  January  1.  2002  The  CFR  volume  issued  as  of  Jonuory  1, 
2001  should  be  retained 

5  No  amendments  to  this  volume  weie  promulgoted  during  the  period  Apiil 
1,  2000,  through  April  1,  2001.  The  CFR  volume  issued  as  of  Apr il  1    2000  should 

be  letomed  ^  _,  »    j 

"No  amendments  to  this  volume  were  promulgated  during  the  period  Apm 

1   2001   through  April  1.  2002.  The  CFR  volume  issued  as  o(  April  1   2001  should 

'No  amendments  to  this  volume  were  piomulgoted  during  the  period  July 
1  2000.  through  July  1,  2001.  The  CFR  volume  issued  as  of  July  1  2000  should 
be  refomed  . 

«No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1    2001.  through  July  1,  2002.  The  CFR  volume  issued  as  ol  July  1.  2001  should 

be  letomed 

»No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1  2001  through  October  1,  2002.  The  CFR  volume  issued  os  of  October  1, 
2001  should  be  letatned. 
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GENERAL  ACCOUNTING  OFFICE 

4  CFR  Part  21 

General  Accounting  Office, 
Administrative  Practice  and  Procedure. 
Bid  Protest  Regulations,  Government 
Contracts,  Government  Procurement 

AGENCY:  (,>'niT.il  Ai  <  i.unt:nt;  !  tifu  i' 
ACTION:  Final  rule. 

SUMMARY:  Thf  H'tifra!  A(  (  .umtinc 
()ffi(  (>  i(,A()^  i^  .iiut'iiiiirm  it^  Bid  I'mtevt 
Ret;;:i,i!i"!i.^  .itter  t>h  fi\  iiit;  aiui 
con-^iiiiTiiie  •■  iiinnic!it~-  n'l  the  proposed 
rul"  (Mih]i-hr,i  ^-n  ()(  tuh.'r  1.  2002,  The 
fmai  iuii-   }!;•  :!:iiiit;,it»Mi  in  at  cordance 
vvilh  the  t^uiuptjtitiun  m  (  ontraclmg  Act 
of  1984,  conforms  the  current 
regulations  to  (  urrcnt  pr.it  tn  >    and 
otherwise  improM^  th»     -,  i  rii 
efficiency  and  effectiveness     :  tin  \iui 
protest  process  at  GAO.  GAC)  has  nut 
revised  Part  21  since  1996,  and  the 
amendment  will  clarify  several  aspects 
of  the  bid  protest  process  that  have 
evolved  since  that  time. 


EFFECTIVE  DATE:  i,imi,ir\ 


.MHl'^ 


FOR  FURTHER  INFORMATION  CONTACT:  Ii-hn 
W    \1.'pni\    As^ist.i!;!  i.r.-nt'r.il  i  .HunM-i 
or  David  A.  Ashen  (Deputy  Assistant 
Oniorail  rfiinsell    202-51  2-«^732. 

SUPPLEMENTARY  INFORMATION: 

Ktf»n  tiv»'  Dates 

Protests  fiifii  ,u  f  ,A( )  \<ni  ir  to  the 
eff'"  ti\.'  d.i!.     ■!  thi-^  final  ruic  will  hf 
cofiMiii'ifii  liniltT  the  prt'viipus  ruh- 
putiiiMi'-ii  ,i!  ti!  VK  i^O.-lMdn  lu!\  2b. 
IHMh    That  [)r''\  i(inv  rule  v\  ill  also  Ix' 
a[ip.i'"i  .!i  I  iinsidcring  il)  protests  filed 

m  ,'1    after  the  effective  lidte  (.f  thl--  rule 

'hrit  -u()[ileinent  or  aineiui  a  protest 
tiled  <it  (  ,A(  )  [irinr  to  the  effe(  \i\v  (late 
■  f  ttii-  rule  and  ^2'  s  lamis  and  reque^t^ 
tni  re{  onvHieration  filed  iin  nr  after  the 
'■ffective  date  nf  thi^  rule  that  (  oni  ern 
a  [jrotest  (  nn-idered  under  the  pre\iiui- 
rule 


Background 

On  ()( tuber  1,  2002,  GAO  published 

n  propei-ed  r:_ile  '67  FR  61542)  in  which 
It  propesed  tn  re\ise  its  Bid  Protest 
Regulations   The  supplemental^' 
information  included  with  the  proposed 
rul»'  explained  that  the  proposed 
re\  isions  to  GAOs  regulations, 
promulgated  m  accordance  with  the 
Competition  m  Contrartuie  Act  >T  ',  MH4 
31  U  S  {     t;«;  ^=,51-^S=;h   \\ ere  prompted 
by  GAO  .-  rei  iiunitiin  that  there  have 
been  leual  de\  I'ii 'p'lient^  and  changes  in 
jirat  tu  e  that  hd\e  occurred  since  the 
last  revi'-inn   m  1996.  For  example,  the 
use  of  alternative  dispute  resolution 
I  ADR)  has  grown  in  practice  and 
electronic  filing  of  protests  has  become 
technologically  feasible  Of  particular 
interest,  the  propose,;  re\  ision  reflected 
GAOs  view  that  rei  e,;:  lecisions  by  the 
Court  of  Appeals  fur  the  Federal  Circuit 
and  the  Court  of  Federal  Claims  may 
warrant  a  i  hanee  ill  our  review  of 
jTotevts  I  haiiengint  affirmative 
re-ponsjbilitv  determinations.  GAO's 
hnal  rule  makes  changes  in  these  and 
other  areas  in  order  to  improve  the 
I  \eraii  efficiency,  effectiveness,  and 
fairness  of  the  bid  protest  process  at 
GAO. 

Summar\  of  Comments 

Interested  persons  were  invited  to 
submit  comments  on  GAO's  proposed 
rule  by  November  12,  2002.  We  received 
written  comments  from  three  Federal 
agencies,  two  law  firms,  and  one  bar 
association.  In  adopting  this  final  rule, 
wp  ha\e  carefully  considered  all 
I  .  innieRt-  received.  The  commenters 
were  generally  supportive  of  our  efforts 
to  improve  the  bid  protest  process  and 
clarify'  GAO's  procedures,  and  suggested 
further  language  changes  consistent 
with  these  goals.  Several  of  these 
suggested  changes  have  been  adopted. 
either  in  the  final  rule  itself,  or  in  the 
form  of  additional  information  in  GAO's 
publication,  "Bid  Protests  at  GAO:  A 
Descriptive  Guide"  (Descriptive  Guide), 
u  f!i(  h  will  be  updated  to  reflect  the 
revised  regulations 

.■\  discussion  of  the  more  significant 
c  omments  concerning  ( iM  )  ^  proposed 
rule,  and  our  response^  to  these 
t  omments,  are  set  forth  below. 

Section  21.0 — Definitions 

One  (.ommenter  suggested  that  GAO 

1  larif\  whic  h  w urd  processing 

applii  dtions  programs  are  acceptable  for 


use  by  parties  in  filing  electronic 
protests  and  other  protest  documents,  in 
order  to  ensure  that  applications  used 
by  protesters,  agencies,  and  GAO  are 
compatible.  In  response,  GAO  will  set 
forth  the  details  regarding  electronic 
filing  on  both  its  Web  site 
(www.gao.gov]  and  in  the  Descriptive 
Guide,  including  such  essential 
information  as  the  e-mail  address  to 
which  protests  must  be  sent  and  the 
word  processing  application  used  by 
GAO.  While  GAO  cannot  warrant 
compatibility  between  various  word 
processing  applications,  disclosing  the 
application  used  by  GAO  is  information 
that  may  assist  protesters  in  deciding 
upon  an  appropriate  word  processing 
application,  and  thereby  should 
minimize  any  risk  that  a  protest  may  be 
received  in  garbled  form,  or  not  be 
received  at  all.  due  to  word  processing 
application  incompatibilities  However, 
as  is  made  clear  in  the  revised  section 
21.0(g),  protesters  bear  the  risk  that  the 
filing  method  chosen,  including 
electronic  filing,  will  not  result  in 
timely  receipt  of  a  legible  protest  at 
GAO;  this  includes  any  risk  of 
incompatibility  between  word 
processing  applications  and  other 
potential  transmission  problems.  As  for 
compatibility  between  protesters'  and 
agencies'  word  processing  programs,  to 
the  extent  that  electronic  submissions 
are  authorized  in  a  particular  case,  the 
cognizant  GAO  attorney,  together  with 
the  parties,  will  determine  the 
appropriate  means  for  transmitting 
submissions.  We  note  that  the  extent  to 
which  electronic  filings  are  permitted 
after  receipt  of  an  electronically 
transmitted  protest  will  be  determined 
by  the  GAO  attorney,  taking  into 
consideration,  in  particular,  whether 
protected  information  will  be  involved 
and  the  extent  to  which  it  can  be 
transmitted  securely,  to  GAO's  and  the 
parties'  satisfaction. 

Some  commenters  expressed  the  view 
that,  in  order  for  electronic  filing  of 
protests  to  be  practicable,  protesters 
must  be  able  to  confirm  receipt  of  their 
protest  transmission.  GAO  recognizes 
that  the  ability  of  protesters  to  confirm 
receipt  of  their  protest  is  essential  if 
electronic  filing  is  to  be  a  meaningful 
filing  option.  Toward  this  end,  the 
system  GAO  has  in  place  will  provide 
an  automatic  return  e-mail  that  can  be 
used  to  confirm  receipt  of  an  electronic 
protest  at  GAO.  Also,  GAO  will  list  its 
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case  status  telephone  number  on  its 
website  and  in  the  Descriptive  Guide  to 
provide  protesters  with  an  additional 
means  of  confirming  receipt. 

Section  21.3 — Notice  of  Protest, 
Submission  of  Agency  Report,  and  Time 
for  Filing  of  Comments  on  Report 

One  commenter  expressed  concern 
that  the  revised  language  under 
paragraph  (i)  of  section  21.3  could  lead 
to  the  dismissal  of  meritorious  protest 
issues  where  the  agency  report 
inadequately  responds  to  an  issue  and 
the  protester  does  not  comment  further, 
having  nothing  new  of  substance  to  add. 
GAO  notes  that  this  hypothetical 
situation  is  only  a  theoretical  possibility 
and  does  not  reflect  GAO's  experience. 
The  regulations  to  date  have  permitted 
protesters,  in  lieu  of  substantive 
comments,  to  merely  ask  that  their 
protest  be  decided  on  the  existing 
record,  and  it  is  GAO's  experience  that 
protesters  choosing  this  option 
invariably  have  their  protest  denied. 
The  purpose  of  the  revision  is  to  make 
protesters,  particularly  those  proceeding 
on  a  pro  se  basis,  aware  of  the  need  for 
them  to  respond  substantively  to  the 
agency  report  on  their  protest  in  order 
to  maximize  the  chance  that  their 
protest  will  be  sustained:  alternatively, 
it  is  intended  to  lead  protesters  to 
withdraw  protests  more  promptly  where 
they  are  unable  to  rebut  the  agency's 
substantive  response.  The  revision  is 
not  intended  to  change  the  manner  in 
which  GAO  handles  comments  on 
specific  issues  raised  in  a  protest. 
Currently,  where  a  protester  fails  to 
comment  on  an  agency's  substantive 
response  to  an  issue  that  is  consistent 
with  the  record  and  appears  reasonable 
on  its  face,  we  typically  will  consider 
that  aspect  of  the  protest  abandoned  and 
dismiss  it.  On  the  other  hand,  where  the 
agency  report  does  not  adequately 
address  a  protest  issue,  GAO  does  not 
automatically  dismiss  the  issue;  rather. 
GAO  considers  the  record  as  a  whole, 
and,  if  necessary,  develops  the  record 
further,  and  decides  whether  the  issue 
has  merit.  GAO  will  continue  this 
practice  under  the  revised  regulations. 

One  commenter  suggested  that  GAO 
include  in  the  regulations  or  the 
Descriptive  Guide  a  warning  to 
protesters  that  their  comments  should 
address  all  issues  raised  in  the  original 
protest.  However,  GAO  believes  such  a 
warning  would  be  inconsistent  with  one 
of  the  underlying  purpo.ses  of  the 
change — to  lead  protesters  to  withdraw 
protests  where  the  protester  is  unable  to 
respond  to  the  agency's  position 
substantively — since  the  suggested 
warnmg  could  encourage  protesters  to 
address  issues  superficially  solely  to 


avoid  dismissal.  However,  GAO  will 
highlight  this  change  in  the  Descriptive 
Guide  by  making  it  clear  that  protests 
are  seldom  sustained  where  protesters 
do  not  submit  substantive  comments  in 
response  to  an  agency  report. 

Section  21.5 — Protest  Issues  Not  for 
Consideration 

Two  commenters  expres.sed  the  view 
that  the  change  under  paragraph  (b)(2) 
of  section  21.5 — providing  that  GAO 
will  consider  protests  of  Small  Business 
Administration  (SBA)  Certificate  of 
Competency  (COC)  reviews  where  it  is 
alleged  that  SBA  failed  to  follow  its  own 
published  regulations — is  unwarranted. 
GAO  recognizes  that  SBA's  judgments 
in  connection  with  a  COC  determination 
are  matters  within  SBA's  discretion  and 
are  not  subject  to  GAO  review.  It  is 
GAO's  view,  however,  that  there  are 
some  circumstances  under  which  it  may 
be  appropriate  to  consider  protest 
arguments  that  SBA  has  violated  its  own 
regulations  in  making  a  particular  COC 
determination,  and  thereby  has 
deprived  a  bidder  or  offeror  of  a  contract 
award  to  which  it  otherwise  was 
entitled  under  applicable  laws  and 
regulations.  As  explained  in  the 
proposed  rule's  supplementary 
information,  this  change  is  intended  to 
make  GAO's  review  in  this  area 
consistent  with  that  in  the  area  of 
protests  of  procurements  under  section 
8(a)  of  the  Small  Business  Act  (Sec. 
21.5(b)(3)),  and  protests  of  affirmative 
determinations  of  responsibility  (Sec. 
21.5(c),  as  revised  in  this  final  rule). 
Further,  as  indicated  in  the  revised 
language,  GAO  will  interpret  the 
exception  narrowly  and,  as  a  result, 
anticipates  that  this  review  will  occur 
infrequently, 

One  agency  commenter  expressed 
concern  that  the  revised  language  could 
lead  to  the  inequitable  result  that  a 
protest  could  be  sustained  against  a 
contracting  agency  based  on  SBA's 
misconduct.  However,  in  the  event  that 
GAO  sustained  a  protest  based  solely  on 
SBA's  actions,  the  decision  would 
clearly  indicate  that  the  violation  was 
SBA's,  not  the  contracting  agency's. 

Several  commenters  questioned  the 
change  under  section  21.5(c),  providing 
for  expanded  GAO  review  of  protests 
challenging  affirmative  determinations 
of  responsibility.  One  agency 
commented  that  the  change  may  lead  to 
GAO's  substituting  its  judgment  for  that 
of  the  contracting  agency,  while  another 
commenter  suggested  that  GAO  provide 
some  guidance  as  to  what  is  meant  by 
"serious  concerns."  The  language 
providing  for  expanded  GAO  review  in 
this  area  was  prompted  by  the  desire  for 
consistency  between  our  standard  and 


the  Court  of  Appeals  for  the  Federal 
Circuit's  standard  for  reviewing 
affirmative  responsibility  determination 
-protests.  We  believe  the  revised 
language  serves  this  purpose.  GAO 
believes  it  would  not  be  practical  or 
useful  to  provide  detailed  examples  of 
protests  that  fall  within  or  outside  of  the 
changed  review  standard,  since  small 
changes  in  the  facts  or  evidence 
presented  could  result  in  a  different 
conclusion.  As  a  general  matter, 
however,  the  language  n^tjiiiring  the 
protester  to  "identify  p\  li'iii  ■  raising 
serious  concerns"  is  int'  n  !•  o  'o 
encompass  protests  wlui'  .  la  example, 
the  protest  includes  specific  evidence 
that  the  contracting  officer  may  have 
ignored  information  that,  by  its  nature, 
would  be  expected  to  have  a  strong 
bearing  on  whether  the  awardee  should 
be  found  responsible.  At  the  other  end 
of  the  spectrum,  the  revised  language 
was  intended  to  exclude  from  review 
general  and  "information  and  belief 
allegations  not  supported  by  evidence, 
and  those  that  identify  what  appear  to 
be  minor,  rather  than  significant, 
discrepancies  related  to  the  awardee's 
responsibility. 

Two  commenters  suggested  that  GAO 
review  affirmative  responsibility 
determination  protests  where  it  is 
alleged  that  the  contracting  officer 
unreasonably  evaluated  available 
information,  in  the  same  manner  in 
which  we  review  negative  responsibility 
determinations.  However,  w^  believe 
this  approach  would  accord  too  little 
weight  to  the  contracting  officer's 
discretion  in  the  area  of  affirmative 
responsibility  determinations  and  also 
place  a  substantial  unwarranted 
additional  burden  on  contracting 
agencies.  In  this  regard,  this  change  was 
prompted  not  by  evidence  of  agency 
abuse  in  this  area,  but  by  our  desire  to 
preserve  consistency  between  GAO  and 
the  courts.  GAO's  review  therefore 
generally  will  involve  a  contracting 
officer's  failure  to  consider  "available 
relevant  information,"  rather  than  the 
reasonableness  of  the  contracting 
officer's  judgments  based  on  that 
information,  or  his  or  her  failure  to 
obtain  information  through  an 
exhaustive  investigation  Wh.^rcas 
GAO's  review  of  negatnt  nspmiMbility 
determinations  for  reasonableness  is 
intended  to  ensure  that  firms  found 
entitled  to  a  contract  award  under  the 
announced  evaluation  scheme  are  not 
then  unreasonably  denied  the  award,  no 
similar  "nullification"  of  the  evaluation 
schemr  romo'^  into  play  with  an 
affirmati\>  Ltfrmination  of 
responsibility. 

One  commenter  suggested  adding 
language  to  section  21.5  to  make  it 
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clear — as  GAO  recently  held  in 

Champion  Bus  Sens.'.  Inc..  B-290556, 
June  25,  2002.  2002  CPD  %  10*— that 
protests  challenging  the  inclusion  of  the 
protester's  own  proposal  in  the 
competitive  range  fall  outside  GAO's 
bid  protest  jurisdiction.  GAO  agrees  that 
this  change  should  be  included  in  the 
regulations  and,  accordingly,  has  added 
appropriate  language  in  new  paragraph 

Section  21 . 1 0 — Express  Options, 
Flexible  Alternative  Procedures. 
Accelerated  Schedules.  Summary 
Decisions,  and  Status  Conferences 

One  commenter  suggested  that  GAO 
clarifv  in  paragraph  (e)  of  section  21.10 
that  fie.xible  alternative  procedures  may 
be  invoked  by  GAO  on  its  own  initiative 
or  at  the  request  of  the  parties.  GAO 
agrees  that  this  point  should  be  clarified 
and  has  amended  the  paragraph 
accordingly. 

List  of  Subjects  in  4  CFR  Part  21 

Administrative  practice  and 
procedure,  Bid  protest  regulations. 
Government  contracts.  Government 
procurement. 

For  the  reasons  set  out  in  the 
preamble.  Title  4,  Chapter  I,  Subchapter 
B,  of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  21— BID  PROTEST 
REGULATIONS 

1.  The  authority  citation  for  Part  21 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  3551-3556. 

2.  Amend  §  21.0  by  revising 
paragraphs  (f)  and  (g).  and  adding  new 
paragraph  fh)  to  read  as  follows: 

§21.0     Detlnitions. 

*         *         *         * 

(f)  Adverse  agency  action  is  any 
action  or  inaction  by  a  contracting 
agency  that  is  prejudicial  to  the  position 
taken  in  a  protest  filed  with  the  agency, 
including  a  decision  on  the  merits  of  a 
protest;  the  opening  of  bids  or  receipt  of 
proposals,  the  award  of  a  contract,  or 
the  rejection  of  a  bid  or  proposal  despite 
a  pending  protest;  or  contracting  agency 
acquiescence  in  continued  and 
substantial  contract  performance 

(g)  A  document  is  filed  on  a  particular 
day  when  it  is  received  by  GAO  by  5:30 
p.m.,  eastern  time,  on  that  day.  Protests 
and  other  documents  may  be  filed  by 
hand  delivery,  mail,  commercial  carrier, 
facsimile  transmission,  or  other 
electronic  means  (but  see  §  21.4(b)  for 
restrictions  on  electronic  filing  where  a 
protective  order  has  been  issued)   Hand 
delivery  and  other  means  of  deliver\ 
may  not  be  practicable  during  certain 
periods  due,  for  example,  to  security 


concerns  or  equipment  failures.  The 
fihng  party  bears  the  risk  that  the 
delivery'  method  chosen  will  not  result 
in  timely  receipt  at  GAO. 

(h)  Afiemative  dispute  resolution 
encompasses  various  means  of  resolving 
cases  expeditiously,  without  a  wrritten 
decision,  including  techniques  such  as 
outcome  prediction  and  negotiation 
assistance. 
***** 

3.  Amend  §  21.1  by  revising  paragraph 
(c)  introductory  text  and  (c)(1)  to  read  as 
follows: 

§21.1     Filing  a  protest. 

***** 

fc)  A  protest  filed  with  GAO  shall: 
(1)  Include  the  name,  street  address, 
electronic  mail  address,  and  telephone 
and  facsimile  numbers  of  the  protester, 

***** 

4.  Amend  §  21 .3  by  revising 
paragraphs  (a)  and  (i)  to  read  as  follows: 

§21.3     Notice  of  protest,  submission  o< 
agency  report,  and  time  for  filing  of 
comments  on  report. 

(a)  GAO  shall  notif>'  the  contracting 
agency  by  telephone  within  1  day  after 
the  filing  of  a  protest,  and,  unless  the 
protest  is  dismissed  under  this  part, 
shall  promptly  send  a  written 
confirmation  to  the  contracting  agency 
and  an  acknowledgment  to  the 
protester.  The  contracting  agency  shall 
immediately  give  notice  of  the  protest  to 
the  contractor  if  award  has  been  made 
or,  if  no  award  has  been  made,  to  all 
bidders  or  offerors  who  appear  to  have 
a  substantial  prospect  of  receiving  an 
award.  The  contracting  agen.cy  shall 
furnish  copies  of  the  protest 
submissions  to  those  parties,  except 
where  disclosure  of  the  information  is 
prohibited  by  law,  with  instructions  to 
communicate  further  directly  with 
GAO.  All  parties  shall  furnish  copies  of 
all  protest  communications  to  the 
contracting  agency  and  to  other 
participating  parties.  All  protest 
communications  shall  be  sent  by  means 
reasonably  calculated  to  effect 
expeditious  delivery. 
***** 

(i)  Comments  on  the  agency  report 
shall  be  filed  with  GAO  within  10  days 
after  receipt  of  the  report,  with  a  copy 
provided  to  the  contracting  agency  and 
other  participating  parties.  The  protest 
shall  be  dismissed  unless  the  protester 
files  comments  within  the  10-day 
period,  except  where  GAO  has  granted 
an  extension  or  has  established  a  shorter 
period  in  accordance  with  §  21.10(e). 
Extensions  will  be  granted  on  a  case-by- 
case  basis.  Unless  otherwise  advised  by 
the  protester,  GAO  will  assume  the 
protester  received  the  agency  report  by 
the  due  date  specified  in  the 


acknowledgment  of  protest  furnished  by 
GAO. 


5. -Amend  §  21.4  by  revising  paragraph 
(b)  to  read  as  follows: 

§21.4     Protective  oroers 


(b)  If  no  protective  order  has  been 
issued,  the  agency  may  withhold  from 
the  parties  those  portions  of  its  report 
that  would  ordinarily  be  subject  to  a 
protective  order.  GAO  will  review  in 
camera  all  information  not  released  to 
the  parties.  Where  a  protective  order  has 
been  issued,  documents  may  be  filed  by 
electronic  means  (other  than  facsimile 
transmission)  only  when  specifically 
authorized  bv  GAO. 


*         *         *         *         • 

6.  Amend  §  21.5  by  revising  the 
introductory  text  and  paragraphs  (b)(2), 
(c)  and  (d),  and  adding  new  paragraphs 
(i)  and  (j),  to  read  as  follows; 

§21.5    Protest  issues  not  tor 

consideration 

A  protest  or  specific  protest 
allegations  may  be  dismissed  any  time 
sufficient  information  is  obtained  by 
GAO  warranting  dismissal.  Where  an 
entire  protest  is  dismissed,  no  agency 
report  need  be  filed;  where  specific 
protest  allegations  are  dismissed,  an 
agency  report  shall  be  filed  on  the 
remaining  allegations.  Among  the 
protest  bases  that  shall  be  dismissed  are 
the  following; 


(b) 


(2)  Small  Business  Certificate  of 
Competency  Program.  Referrals  made  to 
the  Small  Business  Administration 
(SBA)  pursuant  to  sec.  8(b)(7)  of  the 
Small  Business  Act.  or  the  issuance  of 
or  refusal  to  issue,  a  certificate  of 
competency  under  that  section  will 
generally  not  be  reviewed  by  GAO.  The 
exceptions,  which  GAO  will  interpret 
narrowly  out  of  deference  to  the  role  of 
the  SBA  in  this  area,  are  protests  that 
show  possible  bad  faith  on  the  part  of 
government  officials,  or  that  present 
allegations  that  the  SBA  failed  to  follow 
its  own  published  regulations  or  failed 
to  consider  vital  information  bearing  on 
the  firm's  responsibility  due  to  the 
manner  in  which  the  information  was 
presented  to  or  withheld  from  the  SBA 
by  the  procuring  agency.  15  U.S.C. 
637(b)(7). 
***** 

(c)  Affirmative  determination  of 
responsibility  by  the  contracting  officer 


'<»H  Ui 


hiMicr.il    KfJislfi 


n.. 


:}'•■'.   1 !    2nn:  'R'!]. 


I  Rt 'filiations 


LStH  a  use  the  determination  that  i       ;  i>t 
or  offeror  is  capable  of  performing  a 
contract  is  largely  committed  to  the 
contracting  officor's  discretion.  GAO 
will  generally  not  consider  a  protest 
challenging  such  a  determination.  The 
exceptions  are  protests  that  allege  that 
definitive  responsibility  criteria  in  the 
solicitation  were  not  met  and  those  that 
identify  evidence  raising  serious 
concerns  that,  in  reaching  a  particular 
responsibility  determination,  the 
contracting  officer  unreasonably  failed 
to  consider  available  relevant 
information  or  otherwise  violated 
statute  or  regulation. 

(d)  Procuremtint  integrity.  For  any 
Federal  procurement.  GAO  will  not 
review  an  alleged  violation  of 
subsections  (a),  (b),  (c).  or  (d)  of  sec.  27 
of  the  Office  of  Federal  Procurement 
Policy  Act,  41  U.S.C.  423.  as  amended 
by  sec.  4304  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996, 
Public  Law  1(M-106,  110  Stat   186. 
February  10.  1996.  where  the  protester 
failed  to  report  the  information  it 
believed  constituted  evidence  of  the 
offense  to  the  Federal  agency 
responsible  for  the  procurement  within 
14  days  after  the  protester  first 
discovered  the  possible  violation. 
*         •         •         •         • 

(i)  Suspensions  and  debarments. 
Challenges  to  the  suspension  or 
debarment  of  contractors  will  not  be 
reviewed  by  GAO.  Such  matters  are  for 
review  by  the  contracting  agency  in 
accordance  with  the  applicable 
provisions  of  the  Federal  Acquisition 
Regulation. 

(j)  Competitive  range.  GAO  will  not 
consider  protests  asserting  that  the 
protester's  proposal  should  not  have 
been  included  or  kept  in  the 
competitive  range. 

7.  Amend  §  21.7  by  revising 
paragraphs  (c)  and  (g)  to  read  as  follows: 

§21  7     Hearings 

>  •  '  •  • 

(c)  Hearings  generally  will  be 
conducted  as  soon  as  practicable  after 
re<;eipt  by  the  parties  of  the  agency 
report  and  relevant  documents. 
Although  hearings  ordinarily  will  be 
conducted  at  GAO  in  Washington.  DC, 
hearings  may.  at  the  discretion  of  GAO, 
be  conducted  at  other  locations,  or  by 
telephone  or  other  electronic  means. 

(g)  If  a  hearing  is  held,  each  party 
shall  file  comments  with  GAO  within  5 
days  after  the  hearing  was  held  or  as 
specified  by  GAO.  If  the  protester  has 
not  filed  comments  by  the  due  date. 
GAO  shall  dismiss  the  protest. 


8.  Amend  §  21.8  by  revising  paragraph 
(e)  to  read  as  follows: 

6)  .'  1   8      Rprnoclies 

«  >  -  *  * 

(e)  If  the  contracting  agency  decides  to 
take  corrective  action  in  response  to  a 
protest,  GAO  may  recommend  that  the 
agency  pay  the  protester  the  reasonable 
costs  of  filing  and  pursuing  the  protest, 
including  attorneys'  fees  and  consultant 
and  exfjert  witness  fees.  The  protester 
shall  file  any  request  that  GAO 
recommend  that  costs  be  paid  within  15 
days  of  the  date  on  which  the  protester 
learned  (or  should  have  learned,  if  that 
is  earlier)  that  GAO  had  closed  the 
protest  based  on  the  agency's  decision 
to  take  corrective  action.  The  protester 
shall  furnish  a  copy  of  its  request  to  the 
contracting  agency,  which  may  file  a 
response  within  15  days  after  receipt  of 
the  request,  with  a  copy  furnished  to  the 
protester. 

•  •         •         *         • 

9.  Amend  §  2 1 . 1 0  by  removing 
paragraph  (d)(3).  redesignating  (d)(4)  as 
(d)(3).  and  by  revising  paragraph  (e)  to 
read  as  follows: 

§2110     Express  options,  flexible 

alternative  procedures   accelerated 

schedules    siin^r^^ry  clecisions    and  status 
and  other  con'prences. 

(e)  GAO.  on  its  own  initiative  or  upon 
request  by  the  parties,  may  use  flexible 
alternative  procedures  to  promptly  and 
fairly  resolve  a  protest,  including 
alternative  dispute  resolution, 
establishing  an  accelerated  schedule, 
and/or  issuing  a  summary  decision. 
***** 

10.  Amend  §21.11  by  revising 
paragraph  (b)  to  read  as  follows: 

§21.11     Effect  of  judicial  proceediriqs 

*  *  «  *  ■ 

(b)  GAO  will  dismiss  any  case  where 
the  matter  involved  is  the  subject  of 
litigation  before,  or  has  been  decided  on 
the  merits  by.  a  court  of  competent 
jurisdiction.  GAO  may.  at  the  request  of 
a  court,  issue  an  advisory  opinion  on  a 
bid  protest  issue  that  is  before  the  court. 
In  these  cases,  unless  a  different 
schedule  is  established,  the  times 
provided  in  this  part  for  filing  the 
agency  report  {§  21.3(c)),  filing 
comments  on  the  report  (§  21.3(i)}. 
holding  a  hearing  and  filing  comments 
(§21.7),  and  issuing  a  decision  (§21.9) 
shall  apply. 

1 1 .  Amend  §21.12  by  revising 
paragraph  (b)  to  r«>v1  ^^  f..tl..\v^ 

§21.12     D'Sfributiop  o'  decisions 


(b)  Decisions  may  be  distributed  to 
the  parties,  and  are  available  from  GAO, 
by  electronic  means. 

Anthony  H.  Gamboa. 

General  Counsel. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Pan  77 
jDocket  No   02  -021  -3] 

Tut>erculosis  m  Cattle  and  Bison:  State 
and  Zone  Designations,  Texas:  Delay 
of  Compliance  Date 

agency:  Animal  and  Plant  Health 
;      t  ion  Service.  USDA. 

action:  Interim  Rule;  delay  of 
compliance  date. 

SUMMARY   In  an  interim  rule  amending 
the  biiviiie  tuberculosis  regulations  to 
classify  the  State  of  Texas  as  modified 
accredited  advanced,  we  delayed  the 
date  for  compliance  with  certain 
identification  and  certification 
requirements  in  those  regulations  until 
lanuary  1,  2003.  In  this  action,  we  are 
further  delaying  the  date  for  compliance 
until  September  30,  2003  This  action 
will  allow  affected  parties  additional 
time  to  make  necessary  preparations  to 
comply  with  certain  requirements. 
DATES:  The  date  for  complying  with 
certain  requirements  of  9  CFR  77.10  for 
sexually  intact  heifers,  steers,  and 
spayed  heifers  moving  interstate  from 
the  State  of  Texas  [see  "Tuberculosis  in 
Cattle  and  Bison:  State  and  Zone 
Designations;  Texas."  published  in  the 
Federal  Register  on  June  6.  2002  (67  FR 
38841-38844.  Docket  No.  02-021-1])  is 
Septi'md.T   <(l    .'DO  •: 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
losj'ph  Van  Ticni.  Senior  Staff 
Veterinarian.  National  Animal  Health 
Programs.  VS.  APHIS,  4700  River  Road 
Unit  43.  Riverdale,  MD  20737-1231; 
'ini '  ~14   — ir, 

SUPPLEMENTARY  INFORMATION; 
Ba(:kgrt>un(l 

On  June  6.  2002,  we  published  an 
interim  rule  in  th.   ^ed^'ral  Register  (67 
FR  38841-38844.  iJv^i  i<it  .\w   U^   U21-1) 
amending  the  bovine  tuberculosis 
regulations  in  9  CFR  part  77  regarding 
State  and  zone  classifications  by 
removing  the  split-State  status  of  Texas 
and  classifying  the  entire  State  as 
modified  accredited  advanced.  Under 
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the  rnguiations  in  §  77.10  for  certain 
cattle  or  bison  originating  in  a  modified 
accredited  advanced  State  or  zone. 
cattle  or  bison  that  are  not  known  tu  be 
infected  with  or  exposed  to  tuberculosis 
must  meet  certain  identification, 
certification,  and  testing  requirements 
prior  to  being  moved  interstate 

in  the  interim  rult>.  we  delaved.  until 
Januan.'  1.  200;-(.  the  date  for  compliance 
with  the  following  interstate  movement 
requirements  for  the  State  of  Texas, 
except  for  the  former  modified 
accredited  advanced  zone  in  El  Paso 
anti  Hudspeth  Counties,  TX: 

•  The  identification  of  sexually  intact 
heifers  moving  to  approved  feedlots  and 
steers  and  spayed  heifers  (§  77  10(b)); 

•  The  identification  requirements  for 
sexuaih  intact  heifers  moving  to 
feedlots  that  are  not  approved  feedlots 
(§  77.10(d));  and 

•  Because  identification  is  required 
for  certification,  the  certification 
requirements  for  sexually  intact  heifers 
moving  to  unapproved  feedlots 

(§  77.10(d)). 

We  delayed  compliance  of  these 
requirements  for  two  reasons.  First,  the 
size  of  the  cattle  industry  in  Texas 
necessitated  additional  time  to 
implement  the  identification 
requirements  of  the  regulations.  These 
additional  identification  requirements 
would  require  obtaining  identification 
devices,  developing  procedures  and 
processes  for  numbering  the 
identification  devices,  and  possibly 
developing  a  new  State-Federal  system 
to  record  the  identification,  if  the 
existing  State-Federal  system  is  not 
adequate.  Second,  some  cattle  that  had 
begun  moving  through  channels  prior  to 
the  change  in  Texas'  tuberculosis  status 
would  not  have  been  identified  at  their 
premises  of  origin.  We  agreed  with  the 
State  of  Texas  to  allow  those  cattle  to 
complete  their  movement  through 
normal  industry  chaimels.  We  would 
then  begin  enforcing  certain  provisions 
of  the  regulations  on  cattle  that  would 
be  identified  at  their  premises  of  origin. 

The  State  of  Texas  has  requested  that 
we  extend  the  compliance  date  to  allow 
State  animal  health  officials  and  other 
affected  parties  additional  time  to  make 
preparations  for  complying  with  the 
identification  and  certification 
requirements  outlined  above.  As  noted 
in  the  interim  rule,  the  two  affected 
herds  were  depopulated,  and  a  complete 
epidemiological  investigation  into  the 
potential  sources  of  the  disease  was 
conducted.  We  heightened  our 
surveillance  activities  at  slaughtering 
plants  in  Texas  and  in  surrounding 
States.  Also,  since  the  fall  of  2001,  no 
affected  herds  have  been  detected  in  the 
State  of  Texas.  Based  on  comments  that 
we  received  on  the  interim  rule,  it 


appears  that  the  tuberculosis  risk 
associated  with  the  movement  of 
nonbreeding  cattle  through  channels  to 
slaughter  is  low  and  that  identification 
requirements  for  certain  cattle  destined 
fur  slaughter  may  be  unnecessary.  We 
are  currently  considering  proposing 
changes  to  the  regulation,?  as  a  result  of 
those  comments  Therefore,  we  are 
further  delavmg  the  date  for  compliance 
with  the  identification  and  certification 
requirements  of  §  77.10(b)  and  (d)  until 
September  30.  2003.  As  stated  in  the 
inlenm  rule,  this  delay  in  compliance 
does  not  applv  to  the  movement  of 
cattle  from  the  former  modified 
accredited  advanced  zone  in  El  Paso 
and  Hudspeth  Counties,  TX. 

Authority:  7  L.S.C.  8301-8317;  7  CFR  2.22, 
2.80.  and  371.4. 

Done  in  Washington,  DC,  this  20th  day  of 
December  2002. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  02-33001  Filed  12-30-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  7 
RIN3150-AH02 

Federal  Advisory  Committee  Act 
Regulations 

AGENCY:  Nuclear  Regulatory 
{    iinraission. 
action:  Final  rule. 

summary;  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  on  the  Federal  Advisory 
Committee  Act  (FACA)  to  conform  with 
General  Services  Administration 
regulations.  In  this  final  rule,  the 
Commission  clarifies  its  praictices 
regarding  Federal  advisory  committee 
exemptions  from  the  FACA 
requirements. 

EFFECTIVE  DATE:  Ianuar\'  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Szabo.  Senior  Atlorney.  Office  uf  the 
General  Counsel,  U.S.  Nuclear 
Regulatorv  Commission,  Washington, 
U.C.  20555-0001,  telephone  301-415- 
1610,  e-mail  }LS@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  H<ti  kk;riuiin; 

II.  Voluntary  Consensus  Standards 

III.  Finding  of  No  Significant  Environmental 

Impact:  Categorical  Exclusion 

IV.  Paperwork  Reduction  Act  Statement 

V.  Regulatory  Analysis 

VI.  Regulatory  Flexibility  Certification 

VII.  Backfit  Analysis 

VIII.  Small  Business  Regulatory  Enforcement 
Fairness  Act 


I.  Background 

In  1972,  the  Congress  enacted  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.  App.)  to  regulate  the 
formation  and  operation  of  advisory 
committees  by  Federal  agencies.  Section 
7(c)  of  the  Act  requires  the 
Administrator  of  the  General  Services 
Administration  (GSA)  to  establish 
administrative  guidelines  and 
management  controls  applicable  to 
advisory  committees.  Section  8(a)  of  the 
Act  directs  the  head  of  each  Federal 
agency  to  establish  uniform 
administrative  guidelines  and 
management  controls  for  advisory 
committees  established  by  that  agency. 
Agency  guidelines  and  management 
controls  must  be  consistent  with  GSA's 
directives. 

In  1975,  the  NRC  promulgated  its 
Advisory  Committee  regulations  as  10 
CFR  part  7  (40  FR  8774;  March  3,  1975). 
A  revision  of  Part  7  was  published  on 
June  27,  1989  (54  FR  26947),  in  order  to 
maintain  consistency  between  NRC  and 
GSA  FACA  regulations,  which  had  been 
issued  on  December  2,  1987  (52  FR 
45929).  The  GSA  issued  a  revision  of  its 
regulations,  effective  August  20,  2001 
(66  FR  37728;  July  19,  2001),  providing 
administrative  and  interpretive 
guidelines  and  management  controls  for 
Federal  agencies  concerning  the 
implementation  of  the  Act.  GSA's  new- 
regulations  reflect  recent  legislative 
changes,  shifts  in  Federal  policy,  and 
Federal  court  decisions  issued  since  the 
GSA  regulations  were  issued  in  1987, 

The  Commission  determined  that 
NRC's  advisory  committee  regulations 
should  be  revised  to  make  them  more 
consistent  with  the  new  GSA  FACA 
regulations.  On  August  8,  2002,  the 
Commission  published  for  public 
comment  a  proposed  rule  revising  its 
FACA  Regulations  (67  FR  51501).  The 
NRC  received  no  comments  and  is  now 
publishing  its  proposal  as  a  final  rule. 

The  following  are  the  most  significant 
changes  that  are  made  to  current  NRC 
regulations  by  this  final  rule: 

1 .  The  meetings  of  NRC  advisory 
committee  subcommittees  are  exempted 
ft-om  FACA  requirements  unless  the 
subcommittee  reports  and  makes 
recommendations  directly  to  the  agency 
or  its  recommendations  are  adopted  by 
its  parent  advisory  committee  without 
full  deliberations  by  the  parent 
committee. 

2.  There  is  an  exemption  from  FACA 
requirements  for  meetings  composed 
only  of  Federal  employees  and  officials 
or  employees  of  State,  local,  and  tribal 
governments  to  exchange  views. 
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information,  or  advicu  on  the 
management  or  implementation  of 
Federal  programs  in  which  they  share 
responsibihtios,  as  provided  in  section 
204(b)  of  the  Unfunded  Mandates  Act  of 
1995. 

3.  There  is  an  exemption  from  FACA 
requirements  for  meetings  between  NRC 
employees  and  committees  or  groups 
not  actually  managed  or  controlled  by 
the  Government  which  were  created  by 
a  non-Federal  entity  and  meetings  with 
NRC;  contractors,  applicants,  or 
licensees  to  discuss  specific  matters 
involving  the  contract  or  the 
Commission's  efforts  to  ensure 
compliance  with  regulations. 

4.  The  definition  of  a  "utilized" 
committee  is  amended  to  mean  a  group 
or  committee  not  established  by  the 
Federal  Government  but  whose 
operations  are  managed  or  controlled  by 
a  Federal  agency. 

5.  There  is  a  ae-emphasis  of  the  goal 
of  achieving  "consensus"  as  an 
important  factor  in  determining  whether 
an  advisory  group  is  subject  to  FACA, 
Instead,  the  final  rule  provides  that 
whether  there  is  a  group  deliberative 
process  is  a  more  important 
consideration  than  whether  the  group 
seeks  to  achieve  consensus. 

6.  The  definition  of  an  "operational 
committee"  is  amended  to  mean  a  group 
performing  operational  functions 
specifically  authorized  by  statute  or 
Presidential  directive,  such  as  making  or 
implementing  Governmental  decisions 
or  policy,  as  long  as  the  group  does  not 
become  primarily  advisory  in  nature. 

7.  New  definitions  of  "discretionary" 
and  "non-discretionary"  committees  are 
created.  "Non-discretionary" 
committees  are  defined  as  advisory 
committees  required  by  statute  or 
Presidential  directive,  while 
"discretionary"  committees  are  defined 
as  those  established  under  the  authority 
of  an  agency  head  or  authorized  by 
statute,  but  not  required  by  Congress. 

8.  The  definition  of  advisory 
committee  meeting  is  amended  to 
include  a  gathering  of  advisory 
committee  members  through  electronic 
means,  such  as  by  teleconference,  video 
conference,  or  the  Internet. 

9.  A  provision  is  added  to  the  effect 
that  the  Commission  may  periodically 
invite  feedback  from  the  public 
regarding  the  effectiveness  of  NRC 
advisory  committees. 

10.  The  amendments  provide  that  the 
NRC  is  required  to  consult  with  the  GSA 
Committee  Management  Secretariat 
prior  to  the  establishment,  renewal,  or 
reestablishment  of  an  advisory 
committee,  in  addition  to  current 
requirements  on  seeking  the 
Secretariat's  review. 


11.  There  is  added  a  requirement  for 
reasonable  access  for  persons  with 
disabilities  to  attend  advisory 
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The  National  Technology  Transfer 
and  Advancement  Act  of  1995  (Pub.  L. 
104-113)  requires  that  Federal  agencies 
use  technical  standards  that  are 
developed  or  adopted  by  voluntary- 
consensus  standards  bodies  unless 
using  such  a  standard  is  inconsistent 
with  applicable  law  or  otherwise 
impractical.  In  this  final  rule,  the 
Commission  is  clarifying  its  practices 
regarding  Federal  advisory  committees. 
This  action  does  not  constitute  the 
establishment  of  a  technical  standard 
that  requires  consideration  of  the  use  of 
voluntary  consensus  standards 
developed  by  voluntary  consensus 
standards  bodies. 
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The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  the  proposed  regulation. 
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This  final  rule  contains  no 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
pt  sra  ) 
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In  2001 ,  the  General  Services 
Administration  (GSA)  published 
amended  Federal  Advisory  Committee 
Act  (FACA)  regulations  providing 
administrative  and  interpretive 
guidelines  and  management  controls  for 
Federal  agencies  concerning  the 
implementation  of  the  Act  (66  FR 
37728;  luly  19.  2001).  This  final  rule 
conforms  NRC  regulations  with  the 
amended  GSA  regulations  issued  in 
2001 .  The  final  rule  does  not  have  a 
significant  impact  on  state  and  local 
governments,  particular  geographical 
regions,  or  health,  safety  and  the 
environment;  nor  does  it  impose 
substantial  costs  on  licensees,  the  NRC 
or  other  Federal  agencies.  This 
constitutes  the  regulatory  analysis  for 
this  final  rule. 

VI.  Regul.il(M\   I  Icvihililv  (  »'rtirii  Htniii 

As  required  by  tho  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 


the  Commission    .  itiii'  -  mat  this  final 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 
does  not  impose  any  obligation  or  have 
any  financial  impact  on  entities, 
including  any  regulated  entities  that 
mav  be  "small  entities."  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601(3)),  or  under  the  size  standards 
established  bv  the  NRC  in  10  CFR  2.810. 

VII.  Backfit  Analysis 

The  NRC  has  determined  that  a 
backfit  analysis  is  not  required  for  this 
final  rule  because  these  amendments  do 
not  include  any  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 
Chapter  1. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

1  1st  (it  SubjjMts  in  KtCFR  Part  7 

Advisory  committees.  Government  in 
the  Sunshine  Act. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  7. 

PART  7  -ADVISORY  COMMITTEES 

1.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  Sec   161.  68  Stat.  948.  as 
amended  (42  U.S.C.  2201):  sec.  201.  88  Stat. 
1242.  as  amended  (42  U.S.C.  5841);  Pub.  L. 
92-463.  86  Stat.  770  (5  U.S.C.  App.). 

2.  In  §  7.1.  paragraph  (d)  is  revised 
and  paragraphs  (e)(1).  (e)(2)  and  (i)  are 
added  to  read  as  follows: 

§  7  1      Policy 

«  •  •  *  • 

(d)(1)  An  NRC  advisory  committee 
shall  be  established  only: 

(i)  When  establishment  of  the 
committee  is  required  by  law; 

(ii)  When  the  Commission  determines 
that  the  committee  is  essential  to  the 
conduct  of  NRC  business;  or 

(iii)  When  the  information  to  be 
obtained  is  not  available  through  an 
existing  advisory  committee  or  a  source 
within  the  Federal  Government. 

(2)  Before  establishing  an  advisory 
committee,  the  Commission  shall 
consider  whether: 
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(i)  Committee  deliberations  will  rt-sult 
in  a  significant  contribution  to  the 
creation,  amendment,  or  elimination  of 
regulations,  guidelines,  or  nales 
affecting  NRC  business; 

(ii)  The  information  to  be  obtained  is 
available  through  another  source  within 
the  Federal  Government; 

(iii)  The  committee  will  make 
recommendations  resulting  in 
significant  improvements  in  service  or 
reductions  in  cost;  or 

(iv)  The  committee's 
recommendations  will  provide  an 
important  additional  perspective  or 
viewpoint  relating  to  NRCs  mission. 
The  advice  or  recommendations  of  an 
advisory  committee  should  be  the  result 
of  the  advisory  committee's 
independent  judgment. 

(e)  *    *    * 

(1)  An  advisory  conunittee  not 
required  to  be  established  by  statute 
terminates  no  later  than  two  years  after 
its  establishment  or  last  renewal,  unless 
renewed. 

(2)  An  advisory  committee  required  to 
be  established  by  statute  terminates 
upon  the  expiration  of  the  time 
explicitly  specified  in  the  statute  or 
implied  by  operation  of  the  statute. 
***** 

(i)  The  Commission  may  periodically 
invite  feedback  from  the  public 
regarding  the  effectiveness  of  NRC 
advisory  conunittees. 

3.  Section  7.2  is  revised  to  read  as 
follows: 

§  7.2    Definitions. 

Act  means  the  Federal  Advisory 
Committee  Act,  as  amended,  5  U.S.C. 
App. 

Administrator  means  the 
Administrator  of  General  Services. 

Advisory  committee  means  any 
committee,  board,  commission,  council, 
conference,  panel,  task  force,  or  similar 
group,  or  any  subcommittee  or  other 
subgroup  thereof,  that  is  established  by 
statute  for  the  purpose  of  providing 
advice  or  recommendations  on  issues  of 
policy  to  an  official,  branch,  or  agency 
of  the  Federal  Government,  or  that  is 
established  or  utilized  by  the  President 
or  any  agencv  official  to  obtain  advice 
or  recommendations  on  issues  or 
policies  that  fall  within  the  scope  of  his 
or  her  responsibilities,  except  that  the 
term  "advisory  committee"  does  not 
include  the  following  advisory  meetings 
or  groups: 

(1 )  .^nv  group  composed  wholly  of 
full-time  officers  or  employees  of  the 
Federal  Government: 

(2)  Any  group  specifically  exempted 
from  the  Act  or  these  regulations  hv  an 
Act  of  Congress; 


'^l  .\n\-  local  civic  group  whose 
primary  function  is  that  of  rendering  a 
public  service  with  respect  to  a  Federal 
program,  or  any  State  or  local 
committee,  council,  board,  commission, 
or  similar  group  established  to  advise  or 
make  recommendations  to  any  State  or 
local  government  unit  nr  an  official 
thereof; 

(4)  Anv  group  that  performs  primarily 
operational  functions  specifically 
provided  by  law.  Operational  functions 
are  those  specifically  authorized  by 
statute  or  Presidential  directive,  such  as 
making  or  implementing  Government 
decisions  or  policy,  as  long  as  the  group 
does  not  become  primarily  advisory  in 
nature; 

(5)  Any  meeting  initiated  by  the 
President  or  one  or  more  Federal 
employees  for  the  purpose  of  obtaining 
advice  or  recommendations  from  one 
individual; 

(6)  Any  meeting  between  an  NRC 
emplovee  with  a  non-governmental 
individual  or  group  where  advice  or 
recommendations  are  provided  by  the 
attendees  on  an  individual  basis  and  are 
not  sought  from  the  group  as  a  whole; 

(7)  Any  meeting  with  a  committee  or 
group  created  oy  a  non-Federal  entity 
that  is  not  managed  or  controlled  by  the 
President  or  a  Federal  employee; 

(8)  Anv  meeting  of  two  or  more 
advisory  committee  members  convened 
solely  to: 

(i)  Discuss  administrative  matters 
relating  to  the  operation  of  their 
advisory  committee; 

(ii)  Receive  administrative 
information  from  a  Federal  employee; 

(iii)  Gather  information  or  conduct 
research  for  a  chartered  advisory 
committee  to  analyze  relevant  issues 
and  facts  for  their  advisory  committee; 
or 

(iv)  Draft  proposed  position  papers  for 
deliberation  by  their  advisory 
committee; 

(9)  Any  meeting  with  a  group  initiated 
by  the  President  or  by  one  or  more 
Federal  employees  for  the  purpose  of 
exchanging  facts  or  information; 

(10)  Any  meeting  attended  only  by 
full-time  or  permanent  part-time  officers 
or  employees  of  the  Federal  Government 
and  elected  officers  of  State,  local,  emd 
tribal  governments  (or  their  designated 
emplovees  with  authority  to  act  on  their 
own  behalf),  acting  in  their  official 
capacities  Howe\er.  the  purpose  of  the 
meeting  must  be  solely  to  exchange 
views,  information,  or  advice  relating  to 
the  management  or  implementation  of 
Federal  prijgrams  established  pursuant 
to  statute,  that  explicitly  or  inherently 
share  intergovernmental  responsibilities 
or  administration. 


(11)  Any  meeting  of  an  NRC 
contractor,  applicant,  or  licensee  with 
an  NRC  employee  to  discuss  specific 
matters  involving  the  solicitation, 
issuance,  or  implementation  of  a 
contract  or  the  Commission's  effort  to 
ensure  compliance  with  its  regulations; 
and 

(12)  Any  meeting  of  a  subcommittee 
or  other  subgroup  of  an  advisory 
committee  where  the  subgroup's 
recommendations  will  be  reviewed  by 
its  parent  advisory  committee. 

Agency  means  an  agency  of  the 
Government  of  the  United  S^tes  as 
defined  in  5  U.S.C.  551(1). 

Commission  means  the  Nuclear 
Regulatory  Commission  of  five 
members,  or  a  quorum  thereof,  sitting  as 
a  body,  as  provided  by  section  201  of 
the  Energy  Reorganization  Act  of  1974, 
42  U.S.C.  5841,  (88  Stat.  1242). 

Committee  Management  Secretariat 
means  the  organization  established 
within  the  General  Services 
Administration,  pursuant  to  section  7(a) 
of  the  Act,  which  is  responsible  for  all 
matters  relating  to  advisory  committees, 
and  carries  out  the  responsibilities  of 
the  Administrator  of  the  General 
Services  Administration  under  the  Act 
and  Executive  Order  12024  (42  FR 
61445;  December  1,  1977). 

Committee  meeting  means  any 
gathering  of  advisory  committee 
members  (whether  in  person,  by 
telephone,  or  through  electronic  means) 
held  with  the  approval  of  an  agency  for 
the  purpose  of  deliberating  on  the 
substantive  matters  upon  which  the 
advisory  committee  provides  advice  or 
recommendations. 

Committee  member  means  an 
individual  who  is  appointed  to  serve  on 
an  advisory  committee  and  has  the  full 
right  and  obligation  to  participate  in  the 
activities  of  the  committee,  including 
voting  on  committee  recommendations. 

Designated  Federal  Officer  means  a 
government  employee  appointed, 
pursuant  to  §  7.11(a).  to  chair  or  attend 
each  meeting  of  an  NRC  advisory 
committee  to  which  he  or  she  is 
assigned. 

Discretionary  advisory  committee 
means  any  advisory  conunittee  that  is 
established,  but  not  required  to  be 
established,  imder  the  authority  of  an 
agencv  head,  and  its  establishment  or 
termination  is  within  the  legal 
discretion  of  an  agency  head. 

GSA  means  the  General  Services 
Administration. 

Non-discretionary  advisory  committee 
means  any  advisory  committee  either 
required  by  statute  or  Presidential 
directive.  A  non-discretionary 
committee  required  by  statute  generally 
is  identified  specifically  in  a  statute  by 
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name,  purpose,  or  functions  and  its 
establishment  is  mandated. 

iVflC  means  the  agency  established  by 
title  II  of  the  Energy  Reorganization  Act 
of  1974.  42  U.S.C.  5801  (88  Stat.  1233), 
and  known  as  the  Nuclear  Regulatory 
Commission. 

NRC  Advisory  Committee 
Management  Officer  means  the 
individual  appointed,  pursuant  to 
§  7.10(a).  to  supervise  and  control  the 
establishment  and  management  of  NRC 
advisory  committees. 

NRC  Public  Document  Room  means 
the  Public  Document  Room  maintained 
by  the  NRC  at  11555  Rockville  Pike, 
Rockville.  Maryland  20852-2738. 

Presidential  advisory  committee 
means  an  advisory  committee 
established  by  statute  or  directed  by  the 
President  to  advise  the  President. 

Staff  member  means  any  individual 
who  serves  in  a  supf>ort  capacity  to  an 
advisory  committee. 

Subcommittee  means  a  subgroup  of 
an  advisory  committee,  whether  or  not 
its  members  are  drawn  in  whole  or  in 
part  from  the  parent  advisory 
committee. 

I  'tilized  committee  means  a 
committee  or  group  not  established  by 
the  Federal  Government,  but  whose 
operations  are  managed  or  controlled  by 
a  Federal  agency. 

4.  Section  7.5  is  revised  to  read  as 
follows: 

§7.5     Consultation  with  Committee 
Management  Secretariat  on  establistiment 
>t  advisory  committees;  advisory 

immittee  charters. 

vn,  Before  establishing  a  discretionary 
advisory  committee,  the  NRC  shall 
consult  with  the  Committee 
Management  Secretariat.  With  a  full 
understanding  of  the  background  and 
purpose  behind  the  proposed  advisory 
committee,  the  (Committee  Management 
Secretariat  may  share  its  knowledge  and 
experience  with  the  NRC  on  how  best  to 
make  use  of  the  proposed  committee, 
altematf!  methods  of  attaining  the 
agency's  purpose,  or  whether  a  pre- 
existing advisory  committee  performs 
similar  functions.  Such  consultation 
should  include  the  transmittal  of  the 
proposed  committee  charter  and  the 
following  information: 

(1)  A  request  for  a  review  of  the 
proposed  charter; 

(2)  An  explanation  stating  why  the 
committee  is  essential  to  the  conduct  of 
NRC  business  and  is  in  the  public 
interest; 

(3)  An  explanation  stating  why  the 
committee's  functions  cannot  be 
performed  by  the  NRC,  an  existing  NRC 
advisory  committee,  or  other  means 
(such  as  a  public  hearing);  and 


(4)  A  description  of  \Kt    -  plan  to 
attain  balanced  membership  on  the 
committee.  The  plan  must  ensure  that, 
in  the  selection  of  members  for  the 
advisory  committee,  the  NRC  will 
consider  a  cross-section  of  those  directly 
affected,  interested,  and  qualified,  as 
appropriate  to  the  nature  and  functions 
of  the  committee.  For  purposes  of 
attaining  balance  in  an  NRC  advisory 
committee's  membership,  the 
Commission  shall  consider  for 
membership  interested  persons  and 
groups  with  professional,  technical,  or 
personal  qualifications  or  experience 
that  will  contribute  to  the  functions  and 
tasks  to  be  performed. 

(b)  Each  proposed  committee  charter 
submitted  for  review  pursuant  to 
paragraph  (a)  of  this  section  shall 
contain  the  following  information: 

(1)  The  committee's  official 
designation: 

(2)  The  committee's  objectives  and  the 
scope  of  its  activity; 

(3)  The  period  of  time  necessary  for 
the  committee  to  carry  out  its  purposes; 

(4)  The  NRC  official  to  whom  the 
committee  will  report; 

(5)  The  NRC  office  responsible  for 
providing  support  for  the  committee; 

(8)  A  description  of  the  duties  that  the 
committee  will  perform,  and  if  such 
duties  are  not  solely  advisory,  a 
specification  of  the  authority  for  the 
functions  that  are  not  advisory; 

(7)  The  estimated  annual  operating 
costs,  in  dollars  and  person  years,  for 
the  committee; 

(8)  The  estimated  number  and 
frequency  of  committee  meetings:  and 

(9)  The  committee's  termination  date, 
if  less  than  two  years  from  the  date  of 
the  committee's  establishment. 

(c)  The  requirements  of  this  part, 
including  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section, 
shall  apply  to  any  subcommittee  that 
functions  independently  of  the  parent 
advisory  committee  (such  as  by  making 
recommendations  directly  to  the  agency 
rather  than  to  the  parent  advisory 
committee),  regardless  of  whether  the 
subcommittee's  members  are  drawn  in 
whole  or  in  part  from  the  parent 
advisory  committee. 

(d)  After  the  Committee  Management 
Secretariat  has  notified  the  Commission 
of  the  results  of  its  review  of  a  proposal 
to  establish  or  utilize  an  NRC 
discretionary  advisory  committee, 
submitted  pursuant  to  paragraph  (a)  of 
this  section,  the  Commission  shall 
notify  the  Committee  Management 
Secretariat  whether  the  advisory 
committee  is  actually  being  established. 
Filing  of  the  advisory  committee  charter 
pursuant  to  §  7.8  shall  be  deemed  to 
fulfill  this  notification  requirement.  If 


the  advisory  committee  is  not  being 
established,  the  Commission  shall  so 
advise  the  Committee  Management 
Secretariat,  stating  whether  NRC  intends 
to  take  any  fiirtiirr  !■  'in  with  respect 
to  the  propoM'ii  .i(l\isiir\  cfjmmittee. 
(e)  Tne  date  of  filing  of  an  advisory 
committcf  rhnrtor  pursuant  to  §  7.8 
shall  be  li  i.  i  '     !h'     tuirtt'r  when  such 
filing  tak      I  i  (  '■.  siiall  appear  on  the 
face  of  till    harter.  and  shall  constitute 
the  date  of  establishment,  renewal,  or 
reestablishment  of  the  committee. 

5.  Section  7.6  is  revised  to  read  as 
follows: 

§  7  6     Amendment  to  advisory  committee 
charters. 

(a)  Final  authority  for  amending  the 
charter  of  an  NRC  advisory  committee 
established  or  utilized  by  the  NRC  is 
vested  in  the  Commission. 

(b)  Any  proposed  changes  made  to  a 
current  charter  for  an  NRC  advisory 
committee  shall  be  coordinated  with  the 
General  Counsel  to  ensure  that  they  are 
consistent  with  applicable  legal 
requirements.  When  a  statute  or 
Executive  Order  that  directed  or 
authorized  the  establishment  of  an 
advisory  committee  is  amended,  those 
sections  of  the  advisory  committee's 
charter  affected  by  the  amendments 
shall  also  be  amended. 

(c)(1)  The  charter  of  an  NRC  advisory 
committee  established  under  general 
agency  authority  may  be  amended  when 
the  Commission  determines  that  the 
existing  charter  no  longer  reflects  the 
objectives  or  functions  of  the  committee. 
Such  changes  may  be  minor  (such  as 
revising  the  name  of  the  advisory 
committee  or  modifying  the  estimated 
number  or  frequency  of  meetings),  or 
they  may  be  major  (such  as  revising  the 
objectives  or  composition  of  the 
committee). 

(2)  The  procedures  in  paragraph  (b)  of 
this  section  shall  be  used  in  the  case  of 
charter  amendments  involving  minor 
changes.  A  proposed  major  amendment 
to  the  charter  of  an  advisory  committee 
established  under  general  agency 
authority  shall  be  submitted  to  the 
Committee  Management  Secretariat  for 
review  with  an  explanation  of  the 
purpose  of  the  changes  and  why  they 
are  necessary. 

(3)  A  committee  charter  that  has  been 
amended  pursuant  to  this  paragraph  is 
subject  to  the  filing  requirements  set 
forth  in  §7  8. 

(4)  Amendment  of  an  existing 
advisory  committee  charter  pursuant  to 
this  paragraph  does  not  constitute 
renewal  of  the  comjnittee  for  purposes 
of  §7.7. 

6.  In  §  7.7.  paragraphs  (a)(3l  and  (b)(2) 
are  revised  to  read  as  follows: 
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§7.7    Termination,  renewal,  and 
rechartering  of  advisory  committees. 

ta]  *    *    • 

(3)  Its  duration  has  been  otherwise 
designated  bv  law.  The  NRC  Committee 
Management  Officer  shall  notify-  the 
Committee  Management  Secretariat  of 
the  effective  date  of  termination  of  any 
advisory  committee  that  has  been 
terminated  bv  the  NRC. 

(b)*   *    *   " 

(2)  Any  other  NRC  advisory 
committee  may  be  renewed,  provided 
that  such  renewal  is  carried  out  in 
compliance  with  the  procedures  set 
forth  in  §  7.5,  except  that  an  advisor.' 
conmiittee  established  bv  the  President 
may  be  renewed  by  appropriate  action 
of  the  President  and  the  filing  of  a  new 
charter.  Renewal  of  an  NRC  advisory 
committee  shall  nut  be  deemed  to 
terminate  the  appointment  of  any 
committee  member  who  was  previously 
appointed  to  serve  on  the  committee. 

7.  Section  7.8  is  revised  to  read  as 
follows: 

§  7  8     Charter  filing  requirements. 

Nu  advisory  committee  may  meet  or 
take  any  action  until  a  charter  has  been 
filed  by  the  Committee  Management 
Officer  designated  in  accordance  with 
§7.10. 

(a)  To  establish,  renew,  or  reestablish 
a  discretionary  advisory  committee,  a 
charter  must  be  filed  with: 

(1)  The  Commission; 

(2)  The  Committee  on  Environment 
and  Public  Works  of  the  United  States 
Senate  and  the  Committee  on  Energy 
and  Commerce  of  the  United  States 
House  of  Representatives; 

(3)  The  Library  of  Congress,  Anglo- 
American  Acquisitions  Division, 
Government  Documents  Section, 
Federal  Advisory  Committee  Desk.  101 
Independence  Avenue.  S.E., 
Washington.  DC  20540-4172;  and 

(4)  The  Committee  Management 
Secretariat,  indicating  the  date  the 
charter  was  filed  with  the  congressional 
committees. 

(b)  Charter  filing  requirements  for 
non-discretionary  advisory  committees 
are  the  same  as  those  in  paragraph  (a) 
of  this  section,  except  the  date  of 
establishment  for  a  Presidential 
advisory  committee  is  the  date  the 
charter  is  filed  with  the  Secretariat. 

(c)  Subcommittees  that  report  directly 
to  a  Federal  employee  or  agency  must 
comply  with  this  subpart. 

8.  Section  7.9  is  revised  to  read  as 

follows: 

§  7  9     Public  notice  of  advisory  committee 
establishment,  reestablishment.  or  renewal. 

laj  Alter  the  (  (iniriiisMon  ha.s  receu'ed 
notice  from  the  Committee  Management 


Secretariat  that  its  review  of  a  proposal 
to  establish,  reestablish,  renew,  or 
utilize  an  NRC  discretionary  advisory 
committee  has  been  completed,  the 
Commission  shall  publish  a  notice  in 
the  Federal  Register  that  the  committee 
is  being  established,  reestablished, 
renewed,  or  utilized.  In  the  case  of  a 
new  committee,  the  notice  shall  also 
describe  the  nature  and  purpose  of  the 
committee  and  shall  include  a  statement 
that  the  committee  is  necessary  and  in 
the  public  interest. 

(b)  Notices  required  to  be  published 
pursuant  to  paragraph  (a)  of  this  section 
shall  be  published  at  least  15  calendar 
days  before  the  committee  charter  is 
filed  pursuant  to  §  7.8,  except  that  the 
Committee  Management  Secretariat  may 
approve  publication  for  less  than  15 
days  for  good  cause  shown.  The  15-day 
advance  notice  requirement  does  not 
apply  to  advisory  committee  renewals, 
notices  of  which  may  be  published 
concurrently  with  the  filing  of  the 
charter. 

9.  In  §  7.10,  paragraphs  (a),  (b)(5), 
(b)(6),  (b)(7)  and  (c)(2)  are  revised  to 
read  as  follows: 

§  7  1 0    The  NRC  Advisory  Committee 
Management  Officer. 

(a)  The  Chairman  of  the  Commission 
or  designee  shall  appoint  an  NRC 
Advisory  Committee  Management 
Officer  to  carry  out  the  functions 
specified  in  paragraph  (b)  of  this 
section. 

(b)  *  *   * 

(5)  Carry  out,  on  behalf  of  the  NRC, 
the  provisions  of  the  Freedom  of 
Information  Act  (5  U.S.C,  552)  and 
implementing  NRC  regulations  (10  CFR 
part  9,  subpart  A)  with  respect  to  such 
reports,  records,  and  other  papers; 

(6)  Ensure  that,  subject  to  the 
Freedom  of  Information  Act  and 
implementing  NRC  regulations  at  10 
CFR  part  9.  subpart  A.  copies  of  the 
records,  reports,  transcript  minutes, 
appendices,  working  papers,  drafts, 
studies,  agenda,  or  other  documents  that 
were  made  available  to  or  prepared  for 
or  by  each  NRC  advisory  committee  are 
available  for  public  inspection  and 
copying  at  the  NRC  Web  site,  http:// 
wwH. nrc.gov,  at  the  NRC  Public 
Document  Room,  or  both,  until  the 
advisory  committee  ceases  to  exist; 

(7)  Ensure  that,  subject  to  the 
Freedom  of  Information  Act  and 
implementing  NRC  regulations,  at  least 
eight  copies  of  each  report  made  by  each 
NRC  advisory  committee  and.  where 
appropriate,  background  papers 
prepared  by  consultants,  shall  be  filed 
with  the  Library  of  Congress; 


(c) 


(2)  Copies  of  NRC's  portion  of  the 
Committee  Management  Secretariat 
Annual  Comprehensive  Review  of 
Federal  advisory  committees  required 
by  section  7Co)  of  the  Act; 
***** 

10.  Section  7.11  is  revised  to  read  as 
follows: 

§7.11     The-  Designatec  Peoe^a   O^'cer. 

(a)  The  Chairman  oi  me  t^ommission 
or  designee  shall  appoint  a  Designated 
Federal  Officer  or  alternate  Designated 
Federal  Officer  for  each  NRC  advisory 
committee.  The  individual  holding 
either  position  must  be  employed  by  the 
Federal  Government  on  either  a  full- 
time  or  a  permanent  part-time  basis. 

(b)  All  meetings  of  an  NRC  advisory 
committee  must  be  convened  or 
approved  by  the  committees  Designated 
Federal  Officer  or  alternate,  and  the 
agenda  for  each  committee  meeting 
(except  a  meeting  of  a  Presidential 
advisory  committee)  must  be  approved 
by  that  individual. 

(c)  An  NRC  advisory  committee  may 
not  hold  a  meeting  in  the  absence  of  its 
Designated  Federal  Officer  or  allernate. 

(d)  It  shall  also  be  the  responsibility 
of  the  Designated  Federal  Officer  or 
alternate  to: 

(1)  Attend  all  meetings  of  the 
committee  for  which  he  or  she  has  been 
appointed; 

(2)  Adjourn  the  meetings  of  the 
committee  when  such  adjoununent  is  in 
the  public  interest; 

(3)  Chair  the  meetings  of  the 
committee  when  so  directed  by  the 
Commission: 

(4)  Ensure  compliance  with  the 
requirements  of  §  7  13  regarding 
minutes  of  meetings  of  the  committee: 
and 

(5)  Make  copies  of  committee 
documents  required  to  be  maintained 
for  public  inspection  and  copying 
pursuant  to  §  7.14(b)  and  ensure  their 
availability  at  the  NRC  Web  site,  http:/ 
/wvii^'. nrc.gov,  at  the  NRC  Public 
Document  Room,  or  both. 

11.  In  §  7.12,  paragraphs  (a),  (c),  and 
(e)  are  revised,  and  paragraph  (f)  is 
added  to  read  as  follows: 

§7  12     Public  participatio'^  i''^  and  pubfic 
notice  o1  advisory  commirtee  meetings 

(a)  Each  meeting  of  an  NRC  advisory 
committee  shall  be  held  at  a  reasonable 
time  and  in  a  place  reasonably 
accessible  to  the  public,  including 
persons  with  disabilities.  Any  advisory 
committee  meeting  conducted  in  whole 
or  part  by  teleconference,  video 
conference,  the  Internet,  or  other 
electronic  medium  must  comply  with 
this  section.  The  size  of  the  meeting 
room  must  be  sufficient  to  accommodate 
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advisory  committee  members, 
committee  or  agency  staff,  and 
interested  members  of  the  public,  except 
that  the  provisions  of  this  paragraph 
relating  to  the  room  size  shall  not  apply 
to  any  part  of  an  NRC  advisory 
committee  meeting  that  has  been  closed 
pursuant  to  §7.15. 
*         •         *         *         * 

(c)(1)  Except  when  the  President  or 
designee  determines  in  writing  that  no 
notice  should  be  published  for  reasons 
of  national  security,  at  least  15  days 
prior  to  an  NRC  advisory  committee 
meeting,  a  notice  that  includes  the 
following  information  shall  be 
published  in  the  Federal  Register: 

(i)  The  exact  namt)  of  the  advisory 
committee  as  chartered; 

(ii)  The  time,  date,  place,  and  purpose 
of  the  meeting; 

(iii)  A  summary  of  the  agenda  of  the 
meeting; 

(iv)  Whether  all  or  part  of  the  meeting 
is  open  to  the  public;  and 

(v)  The  name  and  telephone  number 
of  the  Designated  Federal  Officer, 
alternate,  or  other  responsible  agency 
employee  who  may  be  contacted  for 
additional  information  concerning  the 
meeting. 

(2)  If  any  part  of  the  meeting  is  closed, 
the  notice  shall  provide  the  reasons  for 
the  closure,  citing  the  specific  matter 
that  has  been  determined  to  justify  the 
closure  under  *j  7.15.  The  Commission 
may  publish  a  single  notice  announcing 
multiple  meetings;  however,  a  meeting 
may  not  be  announced  so  far  in  advance 
as  to  prevent  the  public  from  being 
adequately  informed  of  an  NRC  advisory 
committee's  schedule. 
>         *         *         •         * 

(e)  In  addition  to  notice  required  by 
paragraph  (c)  of  this  section,  the  NRC 
may  also  use  other  forms  of  notice,  such 
as  press  releases,  posting  the 
information  on  the  NRC  Web  site,  http:/ 
/www. nn:  gov,  or  notice  by  mail,  to 
inform  the  public  of  advisory  committee 
meetings.  To  that  end.  the  Designated 
Federal  Officer  or  alternate  for  each 
NRC  advisory  committee  will,  to  the 
extent  practicable,  maintain  lists  of 
people  and  organizations  interested  in 
that  advisory  committee  and  notify 
them  of  meetings  by  mail. 

(f)  Meetings  of  a  subcommittee  whose 
recommendations  will  not  be  reviewed 
by  its  parent  advisory  committee  shall 
be  conducted  in  accordance  with  all 
notice  and  openness  requirements 
contained  in  this  section  and  in  §§  7.13. 
7.14,  and  7.15. 

12.  In  §  7.13.  paragraph  (c)  is  revised 
to  read  as  follows: 


§7  13     Minutes  of  advisory  committee 
meetings 

•  *  * 

(c)  The  chairperson  of  an  NRC 
advisory  committee  shall  certify  the 
accuracy  of  the  minutes  of  each  of  the 
committee's  meetings. 

***** 

13.  Section  7.14  is  revised  to  read  as 
follows: 

§  ;  14      Public  inlormation  on  advisory 
committees. 

,      ..    Nuclear  Regulatory 
Commission  shall  maintain  systematic 
information  on  the  nature,  functions, 
and  operations  of  each  NRC  advisory 
committee.  A  complete  set  of  the 
charters  of  NRC  advisory  committees 
and  copies  of  the  annual  reports 
required  by  §  7.17(a)  will  be  maintained 
for  public  inspection  at  either  the  NRC 
Web  site,  http://www.nrc.gov.  at  the 
NRC  Public  Document  Room,  or  both. 

(b)  Subject  to  the  provisions  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  NRCs  Freedom  of  Information 
Act  regulations  at  10  CFR  part  9,  subpart 
A,  copies  of  NRC  advisory  committees' 
records,  reports,  transcripts,  minutes, 
appendices,  working  papers,  drafts, 
studies,  agenda,  and  other  documents 
shall  be  maintained  for  public 
inspection  and  copying  at  the  NRC  Web 
site,  http://www.nrc  gov,  at  the  NRC 
Public  Document  Room,  or  both.  To 
provide  the  public  a  meaningful 
opportunity  to  comprehend  fully  the 
work  undertaken  by  an  NRC  advisory 
committee,  advisory  committee  records 
should  be  available  to  the  public  as  soon 
as  practicable.  Members  of  the  public  or 
other  interested  parties  may  review  non- 
exempt  advisory  i:ommittee  records 
without  filing  a  request  for  these  records 
under  the  Freedom  of  Information  Act. 

(c)  Official  re<:ords  generated  by  or  for 
an  advisory'  committtn?  must  be  retained 
for  the  duration  of  the  advisory 
committee.  Upon  termination  of  the 
advisory  committee,  the  records  must  be 
processed  in  accordance  with  the 
Federal  Records  Act  (44  U.S.C  Chapters 
21,  29-33)  and  regulations  issued  by  the 
National  Archives  and  Records 
Administration  (see  36  CFR  Parts  1220, 
1222,  1228,  and  1234),  or  in  accordance 
with  the  Presidential  Records  Act  (44 
U.S.C.  Chapter  22). 

14.  Section  7.15  is  revised  to  read  as 
follow 

§7  15     Procedufes  for  closing  an  NRC 
advisory  committee  meeting 

(a)  To  close  all  or  part  of  a  meeting  of 
an  NRC  advisory  committee,  the 
committee  shall  submit  a  written 
request  for  closure  to  the  General 
Counsel,  citing  specific  exemptions 


listed  in  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b).  as 
implemented  by  10  CFR  9.104.  that 
justify  the  closure.  The  request  shall 
provide  the  General  Counsel  sufficient 
time  for  review  in  order  to  make  a 
deterunii  iti    11  prior  to  publication  of  the 
meeting  n   tn  >■  |Hir':uant  to  §7.12. 

(b)  If  tti'  I  ..li'  ril  I  ounsel  finds  that 
the  request  im    i   -.ure  is  consistent  with 
the  provision^    it  tii<-  Government  in  the 
Sunshine  Act  and  this  part,  a 
determination  shall  hr  i>;sued  in  writing 
that  all  or  part  of  ijp   m-  -ting  will  be 
closed.  The  determindtion  shall  include 
a  statement  of  the  reasons  for  the 
closing,  citing  the  applicable 
exemptions  in  the  Govenunent  in  the 
Sunshine  Act  (as  implemented  by  10 
CFR  9.104). 

(c)  Except  when  the  President  or 
designee  determines  in  writing  that  no 
notice  should  be  published  for  reasons 
of  national  security,  the  Secretary  of  the 
Commission  shall  make  a  copy  of  the 
determination  to  close  all  or  part  of  an 
NRC;  advisory  committee  meeting 
available  to  the  public  upon  request.  If 
such  a  determination  has  been  issued, 
the  meeting  notice  published  in  the 
Federal  Register  should  comply  with 
the  provisions  of  §  7.12  applicable  to 
closed  meetings. 

§7.16     [Amended] 

15.  In  ^  7.1b.  amend  paragraph  (b)  by 
removing  the  reference  to  "7. 27(a)"  and 
adding,  in  its  place,  a  reference  to 
•■7.17(a)". 

16.  Section  7.17  is  revised  to  read  as 
follows: 

§7.17      Reports  required  'of  fldvisory 
committees. 

(a)  The  Commission  shall  furnish  a 
report  on  the  activities  of  NRC  advisory 
committees  annually  to  the  Committee 
Management  Secretariat  on  a  fiscal  year 
basis.  The  report  must  contain 
information  regarding  NRC  advisory 
committees  consistent  with  instructions 
provided  by  the  Committee 
Management  Secretariat.  A  copy  of  the 
report  shall  be  made  available  at  the 
NRC  Web  site.  http://wHrw.nrc.gov,  at 
the  NRC  Public  Document  Room,  or 
both.  The  information  provided  by  the 
Commission  regarding  its  advisory 
committees  is  contained  in  the 
Committee  Management  Secretariat's 
report  which  is  available  on  its  Web 
site,  http://www.gsa.gov/ 
committeemanagement. 

(b)  Any  NRC  advisory  committee 
holding  closed  or  partially  closed 
meetings  shall  issue  a  report,  at  least 
annually,  setting  forth  a  summary  of  its 
activities  consistent  with  the  policy  of 
the  Government  in  the  Sunshine  Act  (5 
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U.S.C.  552b),  as  implemented  by  10  CFR 
9.104.  A  copy  of  the  report  shall  be 
made  available  at  the  NRC  Web  site. 
http://v^'Vi'w.nrc.gov.  at  the  NRC  Public 
Document  Room,  or  both. 

(c)  Subject  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
implementing  NRC  regulations  (10  CFR 
part  9,  subpart  A),  eight  copies  of  each 
report  made  by  an  advisor^'  committee. 
including  any  report  on  closed  meetings 
pursuant  to  paragraph  (b)  of  this  section, 
and,  where  appropriate,  background 
papers  prepared  by  consultants,  shall  be 
filed  for  public  inspection  and  use  with 
the  Library  of  Congress,  Anglo- 
American  Acquisitions  Division, 
Government  Documents  Section, 
Federal  Advisory  Committee  Desk,  101 
Independence  Avenue,  SB., 
Washington.  DC  20540-4172. 

17.  Section  7.18  is  revised  to  read  as 
follows: 

§7  18     Appointment,  compensation,  and 
expense  reimbursement  of  advisory 
committee  members,  staffs,  and 
consultants. 

,.i,  L  uless  otherwise  provided  by  law. 
advisory  committee  members  serve  at 
the  pleasure  of  the  Commission  and 
their  terms  are  at  the  sole  discretion  of 
the  Commission. 

(b)  Except  where  otherwise  provided 
by  law,  the  Commission  may  accept  the 
gratuitous  services  of  an  NRC  advisory 
committee  member,  staff  member,  or 
consultant  who  agrees  in  advance  to 
serve  without  compensation. 

(c)(1)  Subject  to  the  provisions  of 
paragraph  (c)(2)  of  this  section,  if  the 
Commission  determines  that 
compensation  of  a  member  of  an  NRC 
advisory  committee  is  appropriate,  the 
amount  that  will  be  paid  shall  be  fixed 
by  the  Chairman  of  the  Commission  at 
a  rate  that  is  the  daily  equivalent  of  a 
rate  in  NRCs  General  Grade  Salary 
Schedule,  unless  the  member  is 
appointed  as  a  consultant  and 
compensated  at  a  rate  applicable  to  NRC 
consultants. 

(2)  In  determining  an  appropriate  rate 
of  pay  for  a  member  of  an  NRC  advisory 
committee,  the  Chairman  of  the 
Commission  shall  give  consideration  to 
the  significance,  scope,  and  technical 
complexity  of  the  matters  with  which 
the  advisory  committee  is  concerned 
and  the  qualifications  required  of  the 
committee  member;  provided  that  the 
Chairman  may  not  set  the  rate  of  pay  for 
an  NRC  advisory  committee  member 
higher  than  the  daily  equivalent  rate  for 
level  IV  of  the  Executive  Schedule 
under  5  U.S.C.  5315,  unless  a  higher 
rate  is  expressly  allowed  by  another 
statute.  The  Chairman  may  authorize  a 
rate  of  basic  pay  in  excess  of  the 


maximum  rate  of  basic  pay  established 
for  NRCs  General  Grade  Salary 
Schedule.  This  maximum  rate  includes 
an  applicable  locality  payment.  The 
Commission  may  pay  advisory 
committee  members  on  either  an  hourly 
or  a  daily  rate  basis.  The  Commission 
may  not  provide  additional 
compensation  in  any  form,  such  as 
bonuses  or  premium  pay.  The  Chairman 
may  not  delegate  the  responsibility  for 
making  a  determination  that  a  higher 
rate  of  pay  than  that  established  by 
NRCs  General  Grade  Salar\'  Schedule  is 
necessan'  and  justified  for  an  NRC 
advisoPk'  committee  member,  and  such  a 
determination  must  be  reviewed 
annually. 

(d)(1)  Each  NRC  advisoni'  committee 
staff  member  may  be  paid  at  a  rate  that 
is  the  daily  equivalent  of  a  rate  in  NRCs 
General  Grade  Salar}'  Schedule  in  which 
the  staff  member's  position  would 
appropriately  be  placed. 

(2)  A  staff  member  of  an  NRC  advisory 
committee  may  not  be  paid  at  a  rate 
higher  than  the  daily  equivalent  of  the 
maximum  rate  for  a  GG— 15  under  NRCs 
Genera]  Grade  Salary  Schedule,  unless 
the  Chairman  of  the  Commission 
determines  that  the  staff  member's 
position  would  appropriately  be  placed 
at  a  grade  higher  than  GG— 15,  provided 
that  in  establishing  rates  of 
compensation,  the  Chairman  shall 
comply  with  tmy  applicable  statutes, 
regulations.  Executive  Orders,  and 
administrative  guidelines.  The 
Commission  may  provide  advisory 
committee  staff  members  with 
additional  compensation,  such  as 
bonuses  or  premium  pay,  as  long  as  the 
aggregate  compensation  does  not  exceed 
the  rate  of  pay  for  Executive  Schedule 
level  IV. 

(3)  A  Federal  employee  may  serve  as 
a  staff  member  of  an  IWC  advisory 
committee  only  with  the  knowledge  of 
the  advisory  committee's  Designated 
Federal  Officer  or  alternate  and  the 
approval  of  the  employee's  direct 
supervisor.  A  staff  member  who  is  not 
otherwise  a  Federal  employee  shall  be 
appointed  in  accordance  with 
applicable  agency  procedures,  following 
consultation  with  the  advisory 
committee. 

(e)(1)  Subject  to  the  limitations  in 
paragraph  (e)(2)  of  this  section,  the 
following  factors  shall  be  considered  in 
determining  an  appropriate  rate  of  pay 
for  a  consultant  to  an  NRC  advisory 
committee: 

(i)  The  qualifications  required  of  the 
consultant,  and 

(ii)  The  significance,  scope,  and 
technical  complexity  of  the  work  for 
which  his  services  are  required; 


(2)  The  rate  of  pay  for  an  NRC 
advisor^'  committee  consultant  may  not 
be  higher  than  the  maximum  rate  of 
basic  pay  established  by  NRCs  General 
Salary  Schedule  (that  is,  the  GG-15, 
step  10  rate,  excluding  locality  pay  or 
any  other  supplement),  unless  a  higher 
rate  is  expressly  allowed  by  another 
statute.  The  appointment  and 
compensation  of  NRC  experts  and 
consultants  must  be  in  conformance 
with  applicable  regulations  issued  by 
the  United  States  Office  of  Personnel 
Management  (see  5  CFR  part  304). 

(f)  A  member  or  staff  member  of  an 
NRC  advisory-  committee  engaged  in  the 
performance  of  duties  away  from  his  or 
her  home  or  regular  place  of  business 
may  be  allowed  travel  expenses, 
including  per  diem  in  lieu  of 
subsistence,  as  authorized  by  section 
5703,  title  5,  United  States  Code,  for 
persons  employed  intermittently  in  the 
Government  service. 

(g)  Nothing  in  this  section  shall: 

(1)  Prevent  any  full-time  Federal 
employee  who  provides  ser\'ices  to  an 
NRC  advison,'  committee  from  receiving 
compensation  at  a  rate  at  which  he  or 
she  would  otherwise  be  compensated  as 
a  full-time  Federal  employee; 

(2)  Prevent  any  individual  who 
provides  services  to  an  NRC  advisory 
committee,  and  who  immediately  before 
providing  such  services  was  a  full-time 
Federal  employee,  from  receiving 
compensation  at  a  rate  at  which  he  or 
she  was  compensated  as  a  full-time 
Federal  employee;  or 

(3)  Affect  a  rate  of  pay  or  a  limitation 
on  a  rate  of  pay  that  is  specifically 
established  by  law  or  a  rate  of  pay 
established  under  the  NRCs  General 
Grade  Salary  Schedule  and  evaluation 
system. 

18.  Section  7.19  is  revised  to  read  as 
follows: 

5  "  '  9      AOviSO'v  co"--"~  "ef  --e—iDe's  with 
disabilities. 

An  NRC  advisor^'  committee  member 
who  is  disabled  may  be  provided 
services  by  a  personal  assistant  while 
performing  advisor\'  committee  duties, 
if  the  member; 

(a)  Qualifies  as  disabled  under  section 
501  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  794) ; and 

(b)  Does  not  otherwise  qualify  for 
assistance  under  5  U.S.C.  3102  by 
reason  of  being  an  employee  of  NRC. 

19.  Section  7.20  is  revised  to  read  as 
follows: 

§7.20     Conflict  o«  inte'es' 'evi«w»ol 
advisory  committee  members'  OUWdt 
interests. 

Tlie  Designated  Federal  Officer  or 
alternate  for  each  NRC  advisory 
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committee  and  the  General  Counsel  or 
designee  shall  review  the  interests  and 
affiliations  of  each  member  of  the 
Designated  Federal  Officer's  advisory 
committee  annually,  and  upon  the 
commencement  of  the  member's 
appointment  to  the  committee,  for  the 
purpose  of  ensuring  that  such 
appointment  is  consistent  with  the  laws 
and  regulations  on  conflict  of  interest 
applicable  to  that  member. 

Dated  at  Rockville.  Maryland,  this  16th  day 
of  December  2002. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travere. 
Executive  Director  for  Operations. 
|FR  Doc.  02-32954  Filed  12-30-02;  8:45  am) 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Pans  100.  104,  and  113 

(Notice  2002   Jlj 

Brokerage  Loans  and  Lines  of  Credit 

agency:  Federal  Election  L-oiiunission. 
action:  Final  rule;  announcement  of 
effective  date. 

SUMMARY:  On  June  4,  2002.  the 
Commission  published  the  text  of 
regulations  regarding  brokerage  loans 
and  lines  of  credit.  The  Commission 
announces  the  effective  dates  of  the 
rules. 

EFFECTIVE  DATE:  The  final  rules  for  1 1 
t;KK  104. J.  104.8.  104.9.  104.14.  and 

1ir?  1  an-  cffcctiv.'  Dnrnmbor  31.  2002. 

FOR  FURTHER  INEORMATION  CONTACT:  Ms. 

Kuseiiiciry  C  Smith.  Acting  A.'^sociate 
General  Counsel,  or  Ms.  Mai  T.  Dinh. 
Acting  Assistant  General  Counsel.  999  E 
Street.  NW.,  Washington,  DC  20463. 
(202) 694-1650  or  (800) 424-9530. 

SUPPLEMENTAHV  INF  OHMATtON:  The 

>..(iiniiii.s.su)n  IS  diiiumiR  iiig  the  effective 
date  of  revisions  to  the  regulations  at  11 
CFR  104.3.  104.8.  104.9.  104.14,  and 
113.1  regarding  brokerage  loans  and 
lines  of  credit.  See  Explanation  and 
Justification  for  Brokerage  Loans  and 
Lines  of  Credit.  67  FR  38353  (June  4. 
2002).  These  rules  implement  Public 
Law  106-346  (Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act.  2001,  1 14  Stat. 
1356  (2000)).  which  amended  the 
Federal  Election  Campaign  Act  of  1971, 
2  use.  431  et  seq  .  ("the  Act"  or 
"FECA").  Under  the  new  regulations, 
candidates  may  receive,  and  repay, 
advances  from  their  brokerage  accounts, 
credit  cards,  home  equity  lines  of  credit, 
or  other  lines  of  credit  without  such 
advances  constituting  "contributions" 


or  "expenditures"  under  the  Act.  In 
addition,  the  new  regulations  require 
reporting  of  the  receipt  and  repayment 
of  such  advances. 

Under  the  Administrative  Procedures 
Act.  5  U.S.C.  553(d),  and  the 
Congressional  Review  of  Agency 
Rulemaking  Act,  5  U.S.C.  801(a)(1). 
agencies  must  submit  final  rules  to  the 
Speaker  of  the  House  of  Representatives 
and  the  President  of  the  S.iMt.-  inii 
publish  them  in  the  Federal  Register  at 
least  30  calendar  days  before  they  take 
effect.  The  final  rules  on  Brokerage 
Loans  and  Lines  of  Credit  were 
transmitted  to  Congress  on  May  28. 
2002.  Thirty  legislative  days  expired  in 
the  Senate  on  July  19,  2002.  and  in  the 
House  of  Representatives  on  July  26. 
2002. 

In  addition,  please  note,  that  as  part 
of  the  rulemakings  implementing  the 
Bipartisan  Campaign  Reform  Act  of 
2002,  Pub.  L.  107-155,  116  Stat.  81 
(March  27,  2002),  the  Commission 
reorganized  11  CFR  100.7  and  100.8. 
The  final  rules  regarding  brokerage 
loans  and  lines  of  credit  that  amended 
11  CFR  100.7(b)(ll)  and  (22).  and 
100.8(b){12)  and  (24)  were  incorporated 
into  the  reorganization  at  new  1 1  CFR 
100.82  and  100.83.  and  100.142  and 
100.143,  respectively.  See  Distribution 
Table  in  the  final  rules  for 
Reorganization  of  Regulations  on 
"Contribution"  and  "Expenditure,"  67 
FR  50582  (Aug.  5.  2002).  Because  the 
final  rules  for  Reorganization  of 
Regulations  on  'Contribution"  and 
"Expenditure"  became  effective  on 
November  6.  2002,  the  revisions  to  11 
CFR  100.7(b)  and  100.8(b)  have  been 
superseded.  Therefore,  this  notice  does 
not  establish  an  effective  date  for  the 
revisions  to  these  sections. 

The  Commission  also  revised  FEC 
Form  C-1,  C-P,  and  C-P-1  and  their 
respective  instructions.  The  revised 
forms  and  instructions  are  also  effective 
as  of  December  31,  2002. 

Dated:  December  23,  2002. 
Ellen  L.  Weintraub. 

Vice-Chair.  Federal  Election  Commission. 
jFR  LkM..  02-32983  Filed  12-30-02;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203 

[Regulation  C    Docket  No   R    1  UO) 

Home  Mortgage  Disclosure 

AGENCY:  bodnl  ol  uiiveniurs  uf  the 

Federal  Reserve  System. 

action:  Final  rule;  staff  commentary. 


SUMMARY:  The  Board  is  publishing  a 
final  rule  amending  ttn  ^taff 
commentary  that  mit  rpr-ts  the 
requirements  nj  Rtmihij-nn  C  (Home 
Mortgage  Disclosure).  The  Board  is 
required  to  adjust  annually  the  asset- 
size  exemption  threshold  for  depository 
institutions  based  on  the  annual 
percentage  change  in  the  Consumer 
Price  Index  for  Urban  Wage  Earners  and 
Clerical  Workers.  The  present 
adjustment  reflects  changes  for  the 
tweh''  iii"i>th  [)('rind  ending  in 
November  J0U2.  During  this  period,  the 
index  increased  by  1.27  percent;  as  a 
result.  fh»  .•\tn!i)tion  threshold  remains 
at  $32  miiii    li    1  bus,  depository 
institution-  u  itli  assets  of  $32  million  or 
less  as  of  DHcember  31,  2002,  are 
exempt  from  data  collection  in  2003. 
DATES:  Effective  lanuary  1.  2003.  This 
rule  applies  to  ail  data  collection  in 
2003. 

FOR  FURTHER  INFORMATION  CONTACT;  Din 
.S.  Sukoluv.  Attorney.  Uivi.siuii  ui 
Consumer  and  Community  Affairs,  at 
(202)  452-3667;  for  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  contact  (202)  263-4869. 
SUPPLEMENTARY  INFORMATION:  The  Home 
Mnrt'^.tu.'  Dim  lnMii>-  .\.  t    IIMDA:  12 
U.S.C.  2801  et  seq.)  requires  most 
mortgage  lenders  located  in 
metropolitan  areas  to  collect  data  about 
their  housing-related  lending  activity. 
Annually,  lenders  must  file  reports  with 
their  federal  supervisory  agencies  and 
make  disclosures  available  to  the  public. 
The  Board's  Regulation  C  (12  CFR  part 
203)  implements  HMDA. 

Provisions  of  the  Economic  Growth 
and  Regulatory  Paperwork  Reduction 
Act  of  1996  (codified  at  12  U.S.C. 
2808(b)}  amended  HMDA  to  expand  the 
exemption  for  small  depository 
institutions.  Prior  to  1997,  HMDA 
exempted  depository  institutions  with 
assets  totaling  $10  million  or  less,  as  of 
the  preceding  year-end.  The  statutory 
amendment  increased  the  asset-size 
exemption  threshold  by  requiring  a  one- 
time adjustment  of  the  $10  million 
figure  based  on  the  percentage  by  which 
the  Consumer  Price  Index  for  Urban 
Wage  Earners  and  Clerical  Workers 
CPIW)  for  1996  exceeded  the  CPIW  for 
1975,  and  provided  for  annual 
adjustments  thereafter  based  on  the 
annual  percentage  increase  in  the  CPIW. 
The  one-time  adjustment  increased  the 
exemption  threshold  to  $28  million  for 
1997  data  collection. 

Section  203.3(a)(l)(ii)  of  Regulation  C 
provides  that  the  Board  will  adjust  the 
threshold  based  on  the  year-to-year 
change  in  the  average  of  the  CPIW,  not 
seasonally  adjusted,  for  each  twelve- 
month period  ending  in  November. 
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rounded  to  the  nearest  million.  Pursuant 
tf)  this  section,  the  Board  raised  the 
threshold  to  $29  million  for  1998  data 
collection,  raised  it  to  S30  million  for 
1999  data  collection,  and  kept  it  at  that 
level  for  data  collection  in  2000  The 
Board  raised  the  threshold  to  $31 
million  for  data  collection  in  2001  and 
to  $32  million  for  data  collei  ted  in 
2002 

During  the  period  ending  November 
2002.  the  CPIW  increased  by  1.27 
pen  ent   .^..s  a  re.'^ult,  the  exemption 
threshold  remains  at  S32  million.  Thus, 
depository  institutions  with  assets  of 
$32  million  or  less  as  of  December  31. 

2002,  are  exempt  from  data  collection  in 

2003.  An  institution's  exemption  from 
collecting  data  in  2003  does  not  affect 
its  responsibility  to  report  the  data  it 
was  required  to  collect  in  2002,    ^ 

The  Board  is  amending  comment 
3(a)-2  of  the  staff  commentary  to 
implement  the  increase  in  the 
exemption  threshold  Under  the 
Administrative  Procedure  Act.  notice 
and  opportunity  for  public  comment  are 
not  required  if  the  Board  finds  that 
notice  and  public:  t:omment  are 
unnecessary    5  I'-.S  (',  ,S.T3(b)(B). 
Regulation  C  establishes  the  formula  for 
determining  adjustments  to  the 
exemption  threshold,  if  any.  and  the 
amendment  to  the  staff  commentary 
merely  applies  the  formula.  This 
amendment  is  technical  and  not  subject 
to  interpretation.  For  these  reasons,  the 
Board  has  determined  that  publishing  a 
notice  of  proposed  rulemaking  and 
providing  opportunity  for  public 
comment  are  unnecessary.  Therefore, 
the  amendment  is  adopted  in  final  form. 

list  of  Subjects  in  12  CFR  Part  203 

Banks,  Banking,  Federal  Reserve 
System,  Mortgages,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  203  as  follows: 

PART  203— HOME  MORTGAGE 
DISCLOSURE  (REGULATION  C) 

1.  I  he  authority  citation  ior  part  203 
continues  to  read  as  follows: 

.\uthonty:  12  U.S.C.  2801-2810. 

2.  In  Supplement  I  to  part  203,  under 
Section  203.3 — Exempt  Institutions, 
under  3(a)  Exemption  based  on  location. 
asset  size,  or  number  of  home-pun  base 
loans,  paragraph  2  is  revised  to  read  as 
follows: 

Supplement  I  to  Part  203— Staff 

Commentary 

«         *         •         *         * 

Section  203.3 — Exempt  Institutions 


3(a)  Exemption  based  on  location, 
asset  size,  or  number  of  home-purchase 

loans 

***** 

2.  Adjustment  of  exemption  threshold 
for  depository  institutions.  For  data 
collection  in  2003,  the  asset-size 
exemption  threshold  is  $32  million. 
Depository  institutions  with  assets  at  or 
below  S32  million  are  exempt  from 
collecting  data  for  2003. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  through  the 
Director  of  the  Division  of  Consumer  and 
Community  Affairs  under  delegated 
authority.  December  24,  2002. 
Jennifer  |.  )ohnson, 
Secretary  of  the  Board. 
(FR  Doc.  02-32948  Filed  12-30-02;  8:45  am] 
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Steel  Import  Licensing  and  Surge 
Monitoring 

AGENCY:  Import  Administration, 
Internjtional  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  Import  Administration  (lA) 
issues  this  find  rule  to  add  new 
regulations  implementing  the  Steel 
Import  Licensing  and  Surge  Monitoring 
program  originally  outlined  in  the 
President's  March  5,  2002,  Proclamation 
about  Steel  Safeguards.  This  final  rule 
requires  all  importers  of  steel  products 
covered  under  the  above  mentioned 
steel  safeguards  proclamation  to  obtain 
a  license  from  the  Department  of 
Commerce  prior  to  completing  their 
Customs  import  summary 
documentation.  To  obtain  the  license, 
the  importer,  or  the  importer's  broker  or 
agent,  will  fill  out  a  form  supplying 
certaun  statistical  information  to 
Commerce  about  the  steel  import.  The 
license  number  will  be  generated 
immediately  upon  submitting  the 
information  That  license  number  will 
be  needed  to  complete  the  Customs 
Entry  documentation,  lA  will  use  the 
statistical  information  collected  from 
the  license  forms  as  the  basis  of  its  surge 
monitoring  program  and  early  warning 
system  to  alert  the  public  about  changes 
in  the  quantities,  types,  or  origins  of 
steel  imports. 


In  addition,  LA  informs  the  public  of 
the  approval  by  the  Office  of 
Management  and  Budget  (OMB)  of  the 
collection-of-information  requirements 
contained  in  this  final  rule  and 
publishes  the  OMB  control  numbers  for 
those  collections. 
DATES:  This  final  rule  is  effective 
February  1,  2003.  Filers  will  be  able  to 
obtain  their  user  identification  numbers 
and  apply  for  licenses  on  or  after 
January  6.  2003. 

FOR  FURTHER  INFORMATION  COffTACT:  Julie 
A.-baaaawi  teieptioat  ^^02]  482-1930: 
fax  (202)  501-7952;  e-mail 
steeljicense@ita . doc.gov.  Additional 
information  will  also  be  posted  on  the 
import  licensing  Web  site  (http:// 
www.ia.ita.doc.gov/steel/license/] 
starting  on  January  6.  2003. 
SUPPLEMENTARY  INFORMATION:  Import 

Aamuiislrdlioii  J.-^i  jssues  this  final  rule 
to  add  new  regulations  implementing 
the  Steel  Import  Licensing  and  Surge 
Monitoring  program  originally  outlined 
in  the  President's  March  5,  2002. 
Proclamation  about  Steel  Safeguards. 
This  final  rule  requires  all  importers  of 
steel  products  covered  under  the  above 
mentioned  steel  safeguards 
proclamation  to  obtain  a  license  from 
the  Department  of  Commerce  prior  to 
completing  their  Customs  import 
summary  documentation.  In  order  to 
obtain  the  license,  the  importer,  or  the 
importer's  broker  or  agent,  must  fill  oyt 
a  form  supplying  certain  statistical 
information  to  Commerce  about  the 
steel  import.  The  license  number  will  be 
generated  immediately  upon  submitting 
the  information.  That  license  number 
will  be  needed  to  complete  the  Customs 
Entry  documentation.  The  statistical 
information  collected  from  the  license 
forms  will  be  used  as  the  basis  of  lA's 
surge  monitoring  program  and  early 
warning  system  to  alert  the  public  about 
changes  in  the  quantities,  types,  or 
origins  of  steel  imports.  lA  will  manage 
the  information  collection  under  the 
license  system  as  well  as  the  surge 
monitoring  of  the  steel  imports; 
however,  it  will  be  the  responsibility  of 
the  U.S.  Customs  Service  to  enforce  the 
licensing  requirements  at  U.S.  ports  of 
entry.  A  public  version  of  the  surge 
monitoring  system  will  be  available  on 
the  following  Web  site:  http:// 
www.ia.ita.doc.gov/steel/license/ .  The 
proposed  rule  was  published  on  July  18, 
2002  (67  FR  47338)  and  it  requested 
comments  tiirough  August  19.  2002.  The 
rationale  and  authority  for  the  program 
was  provided  in  the  preamble  to  the 
proposed  rule  and  is  not  repeated  here. 

Comments  on  Proposed  Mules: 
Comments  received  during  the  public 
comment  period  set  forth  in  the 
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prupusud  rule  are  cunsidered  in  this 
final  rule.  In  all,  thirty-one  comments 
were  received  from  a  range  of  sources: 
importers,  steel  producers,  ports, 
brokers,  domestic  industry,  foreign 
governments,  associations,  consumers, 
and  their  counsel.  Most  comments 
focused  on  a  particular  aspect  of  the 
licensing  program  about  which  the 
author  wanted  an  adjustment,  but  in 
general  supported  the  licensing 
program.  However,  there  were  groups 
who  simply  stated  that  the  filing  burden 
outweighs  the  benefits.  The  comments 
are  summarized  below  and  listed  in 
order  of  their  frequency: 

Comment  I :  Customs  Entry  Number. 
As  proposed,  filers  would  be  required  to 
report  the  customs  entry  number  on  the 
license  form  in  order  to  receive  a  steel 
import  license.  The  majority  of  the 
commenters  opposed  requiring  the 
customs  entry  number  on  the  license 
form  and  recommended  that  filers  be 
allowed  to  obtain  a  license  without  the 
number  or  that  a  revision  procedure  be 
instituted  that  permitted  filers  to  submit 
the  customs  entry  number  at  a  later 
date. 

According  to  these  commenters,  in 
most  cases,  the  customs  entry  number 
would  not  be  available  until  late  in  the 
imparting  process.  Although  it  is 
possible  for  brokers  to  self-assign 
customs  entry  numbers  prior  to 
importation,  in  practice,  it  is  relatively 
uncommon  to  do  so  much  before  the 
goods  enter  the  country.  The 
requirement  of  the  customs  entry 
number  on  the  license  form  would 
likely  result  in  importers  obtaining 
licenses  late  in  the  process  and  in  fact, 
would  provide  little  incentive  for  an 
importer  to  obtain  a  license  prior  to  the 
date  the  entry  summary  is  filed.  Any 
problems  the  importer  may  encounter  in 
filing  at  that  time  could  end  up  delaying 
the  entry  summary  and  the  clearance  of 
importation. 

In  addition,  some  commenters  noted 
that  entries  into  Foreign  Trade  Zones 
(FTZs)  are  not  assigned  a  customs  entry 
number  meaning  that  filers  would  be 
unable  to  obtain  a  license  for  covered 
steel  products  entering  an  FTZ  as  set 
forth  in  the  proposed  rule.  These 
commenters  suggest  handling  FTZs  in  a 
separate  manner  or  using  the  number 
assigned  to  the  form  for  FTZ  admission 
and/or  status  designation  (Customs  form 
214).  instead. 

Response:  The  proposed  requirement 
for  the  customs  entry  number  on  the 
license  was  designed  to  facilitate 
reconciliation  between  the  import 
licensing  system  and  the  databases 
maintained  by  the  U.S.  Customs  Service 
and  the  Census  Bureau.  Given  the 
various  concerns  raised  in  the 


comments  we  received,  providing  the 
customs  entry  number  on  the  license 
form  will  be  optional,  at  this  time.  In 
addition,  making  the  customs  entry 
number  optional,  along  with  the 
separate  changes  pertaining  to  goods 
entering  an  FTZ  [see  comment  13), 
resolves  the  anticipated  problems  with 
FTZ  entries.  However,  should  we 
determine  at  a  later  point  that  the 
reporting  of  the  customs  entry  number 
on  the  license  is  needed  to  ensure  the 
accuracy  of  the  licensing  system,  we 
reserve  the  right  to  reinstate  this 
requirement  at  any  time  through  a 
subsequent  rulemaking. 

Comment  2  Administrative  Burden 
and  Redundant  Data.  A  number  of 
commenters  suggested  that  the 
complexity  of  the  proposed  licensing 
requirement  imposes  costly 
administrative  burdens  on  both 
importers  and  the  U.S.  government. 
They  also  noted  that  much  of  the 
information  being  requested  was 
duplicative  of  other  information 
requested  of  them  by  either  Customs  or 
Census.  These  commenters  suggested 
that  Customs  could  simply  report  the 
data  it  collects  or  that  Commerce  could 
use  currently  available  Customs  and 
Census  data  to  monitor  steel  imports 
and  respond  to  surges  in  the 
importation  of  safeguard  exempt 
products.  Some  commenters  suggested 
that,  instead  of  the  proposed  system. 
Commerce  issue  quarterly  licenses  or  a 
single  annual  license  per  importer. 

Response:  As  part  of  the  section  201 
remedy,  the  President  instructed  the 
Secretary  of  the  Treasury  and  the 
Secretary  of  Commerce  to  establish  a 
system  of  import  licensing  to  facilitate 
the  monitoring  of  imports  of  certain 
steel  products.  This  was  done  to  ensure 
that  import  surges,  particularly  from 
those  countries  that  were  excluded  from 
the  President's  remedies,  did  not 
undermine  the  relief  provided  by  the 
President.  Because  import  surges  could 
quickly  undermine  the  effectiveness  of 
the  remedy  imposed  by  the  President,  it 
was  crucial  that  the  steel  import 
licensing  and  monitoring  system  be  able 
to  quickly  identify  steel  import  trends, 
preferably  by  creating  a  system  that 
could  report  steel  imports  in  as  close  to 
"real  time"  as  possible.  Quarterly  or 
annual  steel  licenses  could  not  reliably 
meet  this  need. 

There  are  legal  constraints  upon  the 
use  and  dissemination  of  the  import 
data  collected  by  Customs  and  Census 
that  preclude  its  use  as  a  "real-time" 
steel  import  monitoring  program.  The 
import  data  collected  by  Customs  can 
only  be  reported  publicly  through 
Census  Bureau  statistical  releases — in 
the  case  of  steel,  there  are  two  monthly 


releaM  s.  ui  •  iris  ii  lease  of  preliminary 
steel  import  statistics  and  the  official 
release  of  final  steel  import  statistics 
that  occurs  the  following  month.  These 
two  releases  occur  between  three  and 
seven  weeks  after  the  end  of  the 
importing  month,  as  much  as  seven  to 
eleven  weeks  after  some  of  the  goods 
have  entered  the  country.  Therefore,  in 
order  to  facilitate  monitoring  of  the 
remedy,  a  separate  licensing  program 
will  be  used  to  gather  and  disseminate 
steel  import  data  sooner.  Although  some 
of  the  information  may  be  redundant, 
the  burden  upon  the  importer  and/ or 
filer  has  been  lessened  by  the  automatic 
nature  of  the  system  and  the  relatively 
small  amount  of  easily  accessible  data 
being  requested.  Commerce  estimates 
that,  using  the  automatic  system,  it  takes 
no  longpr  than  ten  minutes  to  fill  out  the 
license  form  and  receive  a  license 
number. 

Comment  3:  Single  Entry  vs.  Multiple 
Entry.  In  the  proposed  rule.  Commerce 
outlined  and  requested  comments  on 
two  other  possible  types  of  steel  import 
licenses — a  single  license  per  entry  and 
a  multiple  entry  license.  As  set  forth  in 
the  proposed  rule,  the  import  license 
would  cover  multiple  products  if  the 
importer,  exporter,  manufacturer,  and 
the  country  of  origin  and  exportation 
were  all  the  same.  However,  separate 
licenses  would  be  required  if  any  of  the 
above  information  differed  with  respect 
to  a  given  set  of  covered  imported  steel 
products.  Therefore,  a  single  Customs 
entry  could  theoretically  require  more 
than  one  steel  import  license.  Under  the 
single  license  per  entry,  one  license 
would  cover  the  entire  entry  even  if 
there  were  several  different  importer, 
exporter  or  country  of  origin 
combinations.  Under  the  multiple  entry 
licensing  procedure,  a  given  quantity  of 
covered  steel  could  be  imported  over  an 
extended  period  (e.g..  30  days)  and  the 
same  license  number  would  be  reported 
until  the  quantity  had  been  exhausted  or 
the  license  expired. 

Numerous  conflicting  comments  were 
received  regarding  this  issue,  primarily 
on  the  issue  of  multiple  entry  licenses. 
Supporters  of  these  two  options  argued 
that  their  greater  ea.se  and  flexibility 
lessened  the  burden  on  the  filer.  Those 
commenters  opposed  to  the  multiple 
license  option  cited  the  difficulty  in 
ensuring  the  accuracy  of  these  licenses 
and  reconciling  the  license  data. 

Response:  From  our  review  of  the 
licensing  proposals  and  the  comments 
we  received,  we  have  determined  that 
the  difficulties  with  reconciliation  and 
concerns  over  the  potential  inaccuracy 
of  the  resulting  import  licensing  data 
raised  by  both  domestic  steel  producers 
and  consumers  make  a  multiple  license 
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option  both  infeasible  and  undesirable. 
\Vhile  the  single  license  per  customs 
entr>'  option  does  not  suffer  from  the 
same  concerns  about  inacc  uracy.  the 
potential  single  license  per  entr\' 
systems  that  we  examined  did  not  seem 
to  lessen  the  burden  on  importers,  in 
fact,  for  those  filers  importing  from  a 
single  source,  the  burden  appears  to  be 
greater.  Therefore,  Commerce  will 
implement  the  svstem  outlined  in  the 
(iroposed  rule  but  will  not  implement 
either  of  the  two  alternate  licensing 
proposals. 

Comment  4:  Correction  mechanism. 
Man\  domestic  and  foreign  steel  makers 
recommended  that  the  DOC;  create  a 
iiiei.hanism  by  which  errors  entered  on 
the  license  form  can  be  corrected.  These 
commenters  are  concerned  that  the 
reported  import  volumes  could  be 
exaggerated  if  errors,  modified 
shipments,  returned  merchandise  or 
cancelled  shipments  cannot  be 
corrected  in  the  system  The 
commenters  suggest  that  such  changes 
prior  to  the  filing  of  the  entry  summan- 
are  not  infrequent  and  may  result  in 
misleading  impjort  data 

Hnsponso:  As  e.xplained  in  the 
proposed  rule,  for  security  reasons,  it  is 
not  possible  to  alter  an  existing  license 
electronically  once  it  has  been  issued. 
However.  Commerce  agrees  with  the 
commenters  that  the  lack  of  a  correcting 
mechanism  in  the  system  creates  the 
potential  for  misleading  import 
111  ensing  data  Therefore.  Commerce  has 
created  a  separate  rnodute  m  the 
licensing  system  that  allows  filers  to 
cancel  an  already  issued  license.  Once 
the  earlier  license  is  cancelled,  a  new 
license  can  be  obtained  using  the 
corrected  information  This  can  be  done 
electronically,  or  if  the  filer  prefers, 
through  a  phone/fax  option  with 
Commerce. 

Comment  5:  Greater  Reporting  of 
.\ggregate  Data.  According  to  the 
proposed  rules,  certain  aggregate 
information  collected  from  the  license 
forms  would  be  posted  on  a  steel  import 
surge  monitoring  Web  site.  This  data 
would  be  reported  at  the  broader  section 
201  remedy  product  category  level. 
Propriety  data  including  specific 
information  entered  on  licenses  (e.g., 
names  of  importers,  exporters, 
inanufai  turers).  would  not  be  released 
to  the  public.  Commerce  encouraged 
parties  to  comment  on  the  level  of 
aggregated  data  reported  and  whether 
similar  aggregate  data  on  excluded 
priiduc  ts  should  be  reported  on  the 
innmtoring  system  Web  site, 

(Commerce  received  a  wide  range  of 
comments  on  this  issue.  Some 
commenters  stated  that  a  more  detailed 
HT.S-number  based  level  of  aggregation 


should  be  used  in  the  surge  monitoring 

system  and  that  the  surge  monitoring 
system  should  include  data  on  excluded 
products  as  well,  either  b\  the  special 
chapter  99  HTS  number  or  at  a 
minimum  by  the  section  201  remedy 
category  that  they  would  have  fallen 
into.  These  commenters  claimed  that 
the  greater  level  of  detail  and  the  data 
on  excluded  products  was  necessary  for 
the  monitoring  system  to  work 
effectively   U  was  also  suggested  that  the 
transparent  dissemination  of 
comprehensive  and  detailed 
information  would  enhance  the  abilities 
of  companies  to  ad|ust  to  changes  in  the 
market,  enabling  the  monitoring  system 
to  work  more  efficiently. 

Howe\er,  a  number  of  companies 
were  conc:erned  that  more  detailed 
information,  including  any  data  on 
excluded  products,  no  matter  how 
aggregated,  could  reveal  protected 
proprietary  information  that  could 
damage  both  the  competitiveness  of  the 
foreign  mills  and  their  U.S.  customers. 
One  commenter  suggested  that,  with 
respect  to  some  of  the  highly-specific 
excluded  products,  there  are  only  a 
small  number  of  foreign  companies  that 
produce  and  sell  the  products,  and  that 
even  revealing  aggregate  information 
could  result  in  the  disclosure  of  highly 
sensitive  and  confidential  data  to  their 
competitors 

Response:  From  our  review  of  the 
comments  and  our  discussions  with  the 
US,  Customs  Service  and  the  Bureau  of 
Census,  the  two  agencies  that  collect 
and/or  disseminate  information  on 
imports,  we  have  determined  that  the 
surge  monitoring  system  as  proposed 
offers  the  greatest  possible  level  of  data 
dissemination  to  the  public  that  does 
not  greatly  increase  the  risk  of 
inadvertently  disclosing  business 
proprietary  information.  At  this  time. 
Commerce  will  not  report  separate  data 
on  excluded  products  in  its  surge 
monitoring  system  but  will  continue  to 
monitor  such  products  closely  and  share 
such  information  it  deems  necessary 
with  the  appropriate  government 
agencies. 

Comment  6:  Duration  of  the  Import 
License,  Under  the  proposed  rules,  the 
steel  import  license  can  be  applied  for 
up  to  30  days  prior  to  the  expected  date 
of  importation  and  until  the  date  of 
filing  of  the  entry  summarN  documents. 
Most  commenters  argued  that  the  30- 
dav  period  should  be  extended.  One 
suggested  that  the  quarterly  system 
would  be  much  easier  to  comply  with 
for  the  importing  community  Others 
recommended  that  the  current  filing 
period  should  be  extended  an  additional 
45  to  60  days. 


Several  commenters  argued  that. 

instead  of  the  proposed  system  which 
allows  filers  anytime  during  the  45  days 
prior  to  and  including  the  filing  of  entry 
summary  documents,  filers  should  be 
required  to  obtain  an  import  license  at 
least  30  days  prior  to  importation.  They 
argued  that  this  would  allow  the 
Department  of  Commerce  and  the  U.S. 
Customs  Service  to  verif>'  that  the 
importer  is  complying  with  the 
requirements  of  the  import  licensing 
program  prior  to  entry  of  the  goods 

Response:  Based  on  the  comments 
received,  we  have  extended  the  filing 
period.  Filers  will  now  be  able  to  apply 
for  a  steel  license  up  to  60  days  prior  to 
the  expected  date  of  importation  and 
until  the  date  of  filing  of  the  entr>' 
summary  documents,  or  in  the  case  of 
FTZ  entries,  the  filing  of  Customs  form 
214.  The  steel  import  license  is  valid  for 
75  days;  however,  import  licenses  that 
were  valid  on  the  date  of  importation 
but  expired  prior  to  the  filing  of  entry 
summary  documents  will  be  accepted. 

As  to  the  suggested  change  to  require 
that  an  import  license  be  obtained  at 
least  30  days  prior  to  importation,  we 
have  determined  that  such  a  system 
would  not  be  feasible  for  several 
reasons.  First,  for  a  considerable  portion 
of  the  steel  trade,  which  comes  across 
the  border  from  either  Canada  or 
Mexico,  the  requested  license  data  may 
not  be  known  30  days  prior  to 
importation.  Second,  should  licensed 
shipments  arrive  before  the  30  day 
period  ended,  there  would  be  no 
appropriate  legal  means  of  denying  or 
delaying  the  entry.  Finally,  the  decision 
to  make  the  import  license  a  condition 
of  entry  summary  rather  than  a 
condition  of  importation  was  made 
consistent  with  the  objective  of 
collecting  data  for  surge  monitoring 
purposes  rather  than  inhibiting  trade.  In 
addition,  denying  entry  to  unlicensed 
steel  shipments  would  impose  a 
significant  administrative  burden  on 
Customs  and  could  snarl  ports  if 
shiploads  of  steel  were  held  up  because 
of  missing  licenses.  To  ensure 
compliance,  Customs  will  consider 
entries  of  covered  products  without  a 
license  to  be  incomplete,  subjecting  the 
entry  to  liquidated  damages  (see  67  FR 
51800) 

Comment  7:  Port  of  Entry.  Commerce 
received  conflicting  comments 
regarding  the  need  to  identify  and/or 
report  the  port  of  entry.  Certain 
commenters  argued  that  filers  should 
not  be  required  to  identify  the  expected 
port  of  entry  on  the  license  because  the 
ultimate  port  of  entry  may  change  after 
the  license  is  issued.  Other  commenters 
argued  that  not  only  should  the  port  of 
entry  be  required  on  the  license  but  that 
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(..(jmrnerije  shouiil  dis.seiniudte  .such 
information  in  its  public  monitoring 
system.  This  would  allow  U.S.  steel 
producers  to  track  the  regions  where 
imported  steel  may  b<!  anticipated  to 
enter,  thus  assisting  the  industry  in 
quickly  identifying  and  responding  to 
potential  surges. 

Response:  We  continue  to  believe  that 
the  identification  of  the  expected  port  of 
entry  provides  needed  monitoring 
information  to  the  government  and  does 
not  impose  an  unnecessary  burden  on 
filers.  However,  because  the 
dissemination  of  aggregate  data  on  a 
port  of  entry  basis  greatly  increases  the 
possible  inadvertent  disclosure  of 
proprietary  inforn^ation.  Commerce 
does  not  intend  to  publicly  release  such 
data  at  this  time. 

Comment  8:  Access  to  the  System. 
Several  commenters  suggested  that  there 
should  he  some  method  to  obtain  a  copy 
of  the  license  at  a  later  date  in  order  to 
comply  with  the  U.S.  Customs  Service's 
record  keeping  requirements.  A  number 
of  commenters  also  argued  that  both  the 
importer  and  the  importer's  customs 
broker  should  have  access  to  the 
importer's  data. 

Response:  As  explained  previously, 
for  security  purposes,  filers  can  only 
print  out  the  license  at  the  time  of  filing 
and  are  unable  to  retrieve  licenses  from 
the  system  once  they  are  issued. 
However,  in  response  to  the  comments 
received.  Commerce  will  generate  an 
email  version  of  the  license,  upon 
request,  to  the  filer  at  the  email  address 
listed  in  the  filer's  online  registration 
form.  Because  of  the  proprietary  nature 
of  much  of  the  information  contained  in 
the  license  form.  Commerce  will  send 
the  information  to  the  filer  only.  If  that 
person  wants  to  share  the  license  email 
with  others,  it  can  be  done  at  their 
discretion  from  their  computer. 

Comment  9:  "Unknown" 
Manufacturer  and/or  Exporter.  The 
Department  of  Commerce  encouraged 
parties  to  conunent  on  whether  filers 
should  be  allowed  to  enter  "unknown" 
in  the  fields  for  exporter  and 
manufacturer  name.  Commerce  received 
a  number  of  comments  on  this  issue, 
divided  into  two  groups. 

Several  conunenters  argued  that  a 
filer,  particularly  an  importer's  customs 
broker,  might  not  know  the  exporter  or 
manufacturer  when  filling  out  the 
license  and  the  ability  to  fill  out 
"unknown"  in  the  field  would  allow  the 
•  license  form  to  go  forward.  Not  allowing 
for  such  an  option  could  delay  the  filing 
of  the  license  or  even  encourage  the 
filling  of  misleading  information. 

( )thers  argued  that  allowing  filers  to 
report  "unknown"  in  the  exporter  and 
manufartiirrr  fiflHs  would  compromise 


the  verdcity  ul  tne  data  derived  from  the 
licensing  form.  They  argued  that  the 
information  regarding  the  identity  of  the 
manufacturer  and  the  exporter  is 
essential  to  analyzing  trends  and  is  not 
difficult  for  the  filer  to  obtain. 

Response:  Based  on  the  comments 
received.  Commerce  will  require  filers 
to  identify  the  exporter  but  will  allow  a 
filer  to  fill  out  "unknown"  in  the 
manufacturer  field  on  the  license  form, 
recognizing  that  certain  filers, 
particularly  customs  brokers,  may  not 
have  such  information  readily  available. 
Unlike  the  manufacturer's  name, 
requiring  the  name  of  the  exporter  on 
the  license  form  should  impose  little 
burden  on  the  filer.  Filers  are 
encouraged  to  identify  the  manufacturer 
on  the  license  and  should  the  DOC 
discover  a  repeated  pattern  in  a 
company's  usage  of  "unknown  " 
manufacturers  or  exporters,  the  DOC 
reserves  the  right  to  contact  the  filer 
regarding  the  difficulty  in  obtaining 
such  information. 

Comment  10:  Identifying  NAFTA 
Origin.  Commerce  received  two 
comments  regarding  the  country  of 
origin  designation  for  NAFTA 
merchandise  under  the  licensing 
system.  The  commenters  raised  concern 
that  the  different  rules  for  determining 
country  of  origin  for  imports  from 
NAFTA  countries  would  cause 
unnecessary  concern  about  what  might 
appear  to  be  increases  in  imports  of 
goods  from  NAFTA  countries  but  in  fact 
only  reflected  differing  country  of  origin 
standards  between  the  license  system 
and  other  import  reporting  systems.  The 
commenters  suggested  that  the  licenses 
allow  filers  the  option  of  identifying  the 
NAFTA-based  country  of  origin 
designation  along  with  the  standard 
country  of  origin  designation  for  the 
product. 

Response:  The  option  for  reporting  a 
second  NAFTA-based  country  of  origin 
designation  was  strongly  opposed  by  the 
U.S.  Customs  Service  as  both  confusing 
and  unnecessary  since  the  standard 
country  of  origin  rules  were  being  used 
for  the  license  system.  Commerce 
understands  the  concerns  raised  by  the 
commenters  but  believes  that  these  can 
be  addressed  as  needed  when  evaluating 
the  import  trends. 

Comment  1 1   Foreign  Filers.  As 
proposed,  only  filers  with  a  "U.S. 
address"  may  register  and  obtain  a  user 
identification  number.  Several 
commenters  suggested  that  foreign  filers 
and  importers  of  record  located  outside 
the  United  States  be  allowed  to  register 
under  the  system. 

Response:  Foreign  filers  are  not 
prohibited  from  registering  to  use  the 
system  as  long  as  they  have  a  U.S.  street 


address;  otherwise,  they  will  have  to 
find  another  party  with  a  U.S.  street 
address  to  file  for  them.  Commerce 
believes  this  requirement  necessary  in 
order  to  address  potential  problems  that 
may  arise  with  a  filer's  license. 

Comment  12:  Coverage.  A  number  of 
comments  were  received  regarding  the 
coverage  of  the  license  system.  Several 
commenters  suggested  expjmding 
coverage  to  all  steel  products,  not 
simply  those  included  in  the  section 
201  remedy.  Others  argued  that 
coverage  should  be  more  limited  and 
that  licenses  should  not  be  required  on 
excluded  products.  Finally,  some 
commenters  argued  that  with  respect  to 
excluded  products  under  quota,  only 
those  firms  that  applied  for  product 
exclusions,  be  allowed  to  apply  for 
licenses  on  those  excluded  products  but 
that  these  firms  should  be  granted  the 
rights  to  transfer  their  claims  to  a 
particular  license  if  they  no  longer  need 
to  import  the  product. 

Response:  The  coverage  of  the  import 
licensing  system  will  remain  as  set  forth 
in  the  proposed  rules.  The  licensing 
system  was  instituted  as  part  of  the 
safeguard  measures  announced  by  the 
President  on  March  5.  2002  and  was 
intended  to  facilitate  the  administration 
and  enforcement  of  those  measures.  As 
such,  it  is  proper  that  the  licensing 
system  only  apply  to  those  products 
needed  to  fulfill  that  goal— the  product 
categories  set  forth  in  the  President's 
remedies  including  products  from 
excluded  countries  and  those  products 
subject  to  product-specific  exclusions. 

As  to  limitations  on  licenses  for 
excluded  products  under  quota — 
Commerce  will  not  limit  licenses  on 
excluded  products  to  those  firms  that 
requested  the  product  exclusions. 
Product  exclusions  are  not  granted  to  a 
specific  firm  or  country.  Product 
exclusion  quotas  are  filled  on  a  first 
come,  first  served  basis. 

Comment  13.  Foreign  Trade  Zones 
(FTZs).  As  set  forth  in  the  proposed 
rule,  steel  entering  into  an  FTZ  would 
require  two  licenses,  one  upon  entr\ 
into  the  zone  and  one  when  the  goods 
leave  the  zone  and  enter  for 
consumption.  Some  commenters  argued 
that  such  a  double  licensing  system  was 
overly  burdensome,  could  shift  border 
FTZ  trade  to  Canada  or  Mexico  and 
could  lead  to  over  reporting  Othtrs 
stated  that  the  main  concern  with  F-TZs 
was  ensuring  that  steel  entering  into, 
111'!  iiltiiiudfiv  (  imMiint'd,  in  an  FTZ  be 
.(I  ,  iu,itt'i\  ,11  (  'Hinted  !i>i  III  the  '<urge 
mdiiil' •!  iiii:  jiriiur.ini  .ind  suggested  tli.it 
an  dlteriidtne  tn  the  double  lii. ending 
svstem  might  be  possible  Another 

i;;in,i'iii.T  >.!mt!''st,'d  'hat  licensing 
shuuid  ijui\  Oe  done  wiien  the  goods 
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enter  an  FTZ  as  this  would  address  the 
concerns  of  most  involved  with  the  least 
amount  of  burden. 

Response:  Based  on  our  review  of  the 
comments  and  considerable  discussion 
with  agencies  involved  in  administering 
FTZs,  we  have  determined  that 
proposed  double  licensing  system  for 
FTZs  is  overly  burdensome  and 
unnecessary  for  the  effective 
administration  of  the  licensing  system. 
Licenses  will  only  be  required  on 
covered  steel  products  entering  an  FTZ; 
steel  products  leaving  the  zone  and 
entered  for  consumption  will  not 
require  a  license.  The  import  license 
number(s)  must  be  reported  on  the  form 
for  FTZ  admission  and/or  status 
designation  (Customs  form  214)  at  the 
time  of  filing. 

Comment  24:  Temporary  Importation 
Bonds.  Commerce  received  comments 
arguing  that  temporary  importation 
bond  entries — goods  entered  free  of  duty 
provided  within  one  year  to  be  re- 
exported to  non-U. S.  destinations — 
should  not  be  subject  to  the  proposed 
licensing  system. 

Response:  We  agree  that  such  entries 
will  not  require  import  licenses. 

Comment  15:  Informal  Entries. 
Commerce  received  several  comments 
regarding  informal  entries.  One 
comment  suggested  expanding  the  value 
of  informal  merchandise  from  $2,000  to 
$5,000  because  such  entries  would  still 
be  insignificant,  another  asked  for 
clarification  of  the  limits  set  forth  in  the 
Customs  regulations  on  Chapter  99  steel 
imports,  while  a  third  urged  that  the 
exemption  for  informal  entries  not 
become  a  means  for  importers  to  avoid 
their  import  license  obligations. 

Response:  The  exemption  for  informal 
entries  is  based  on  the  value  limits  set 
forth  by  Customs — expanding  it  to 
higher  valued  merchandise  is  likely  to 
cause  unnecessary  confusion.  As  to  the 
value  limit  for  Chapter  99  steel 
products,  please  see  19  CFR  143.21(a) 
and  (h)  for  the  specific  limits  applicable 
to  those  goods. 

Comment  16:  Additional  Products  in 
License  Form.  Two  commenters 
suggested  that  the  license  form  should 
allow  space  for  more  products — at  a 
minimum,  the  license  should  have  room 
for  up  to  six  products. 

Response:  We  agree.  Commerce  has 
modified  the  form  to  allow  for  up  to  six 
(troducts  and  an  additional  page  can  be 
requested. 

Comment  1 7:  Usurpation  of  USTR 
Authority  One  commenter  argued  that 
the  surge  monitoring  system  as 
proposed  by  Commerce  usurps  USTR's 
authority  to  change  a  developing 
country's  exempt  status  by 


presupposing  certain  measurements  in 
its  presentation  of  data. 

Response:  The  design  of  the  steel 
import  licensing  and  surge  monitoring 
system  in  no  way  usurps  USTR's 
authority  to  determine  a  developing 
country's  exempt  status.  Nor  does  it 
presuppose  certain  outcomes  in  its 
presentation  of  data.  The  data  is  being 
presented  in  a  manner  consistent  with 
the  President's  remedies  and  the 
categories  set  forth  by  the  ITC.  Tables, 
charts  and  comparison  data  have  been 
designed  to  assist  the  user  and  do  not 
mandate  how  USTR  uses  the  data  in  its 
import  analysis.  As  directed  by  the 
President,  Commerce  and  Treasury 
developed  the  import  licensing  system 
to  assist  USTR  in  its  analysis  of 
developing  country  import  trends.  This 
system  was  designed  with  input  from 
USTR  and  other  government  agencies, 
and  like  all  such  proposed  rulemaking 
went  through  an  interagency  clearance 
process  that  included  USTR. 

Classification 

Regulatory  Flexibility  Act 

The  Chief  Counsel  for  Regulation 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  this  proposed  rule, 
if  adopted,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  as  that  term  is  defined  in  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
*;  601  et  seq.  A  summar\'  of  the  factual 
basis  for  this  certification  is  below. 

This  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  companies.  In  most  cases,  it 
is  anticipated  that  it  will  be  brokerage 
companies  that  apply  for  the  steel 
import  licenses.  Most  brokerage 
companies  that  are  currently  involved 
in  filing  required  documentation  for 
importing  goods  into  the  U.S. 
specifically.  Customs  documentation, 
are  accustomed  to  Customs'  automated 
systems.  Today,  more  than  99%  of  the 
Customs  filings  are  handled 
electronically.  Therefore,  the  web-based 
nature  of  this  simple  license  form 
should  not  be  a  significant  obstacle  to 
any  firm  in  completing  this  new 
requirement.  There  is  no  cost  to  register 
for  a  company-specific  user  code  and  no 
cost  to  file  for  the  license.  Each  license 
form  is  expected  to  take  at  most  roughly 
10  minutes  to  complete  using  much  of 
the  same  information  the  brokers  will 
use  to  complete  their  Customs  Entry 
Summary  Documentation.  This  is  the 
only  additional  requirement  on  the 
importer's  broker  to  fulfill  U.S.  entry 
requirements  to  import  each  covered 
steel  product  shipment. 


Paperwork  Reduction  Act 

This  final  rule  contains  collection-of- 
information  requirements  subject  to 
review  and  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (PRA).  These 
requirements  have  been  approved  bv 
OMB  (0MB  No.:  0625-0245;  Expiration 
Date:  09/30/05).  Public  reporting  for  this 
collection  of  information  is  estimated  to 
be  10  minutes  per  response,  including 
the  time  for  reviewing  instructions,  and 
completing  and  reviewing  the  collection 
of  information.  All  responses  to  this 
collection  of  information  are  voluntary, 
and  will  be  provided  confidentially  to 
the  extent  allowed  by  law. 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  current  valid 
OMB  Control  Number.  Send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to:  Reports 
Clearance  Officer,  Room  4001, 
International  Trade  Administration, 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230. 

Executive  Order  12866 

It  has  been  determined  that  this  rule 
is  not  significant  for  purposes  of  EO 
12866. 

Executive  Order  12866 

This  rule  does  not  contain  policies 
with  federalism  implications  as  that 
term  is  defined  in  EO  13132. 

For  the  reasons  set  out  in  the 
preamble,  add  part  360  to  read  as 
follows: 

PART  360— STEEL  IMPORT 
LICENSING  AND  SURGE  MONITORING 
SYSTEM 

Sec. 

360.101  Steel  import  licensing  system. 

360.102  Online  registration. 

360.103  Automatic  issuance  of  import 
licenses. 

360.104  Steel  import  surge  monitoring 
system. 

360  105     Duration  of  the  steel  import 
licensing  program. 

360.106  Fees. 

360.107  Hours  of  operation. 

360.108  Loss  of  electronic  licensing 
privileges. 

Authen!%     19  U.S.C.  2251,  2253. 

§  360  1 0 1     StMl  Import  llc«n»lng  tysttm. 

vdj  til  general.  (1)  The  steel  import 
licensing  system  includes  both  the 
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online  registration  system  and  the 
automatic  steel  import  license  issuance 
system.  All  imports  of  steel  products 
listed  in  the  President's  March  5,  2002, 
section  201  relief  determination, 
including  those  products  subject  to 
country  exemptions  or  product 
exclusions,  are  subject  to  the  import 
licensing  requirements.  Information 
gathered  from  these  licenses  will  be 
used  to  ensure  that  the  purpose  of  the 
201  relief  is  not  undermined,  with 
certain  aggregate  information  reported 
publicly  under  the  surge  monitoring 
program.  An  interagency  group  will 
assist  USTR  with  the  analysis  of  the 
data  collected  beyond  the  data  posted 
on  the  surge  monitoring  program. 

(2)  A  single  license  may  cover 
multiple  products  as  long  as  certain 
information  on  the  license  [e.g., 
importer,  exporter,  manufacturer  and 
country  of  origin)  remains  tlie  same. 
However,  separate  licenses  for  steel 
entered  under  a  single  entry  will  be 
required  if  the  information  differs.  As  a 
result,  a  single  Customs  entry  may 
require  more  than  one  steel  import 
license.  The  applicable  license(s)  must 
cover  the  total  quantity  of  steel  entered 
and  should  cover  the  same  information 
provided  on  the  Customs  entry 
summary. 

(b)  Entries  for  consumption.  All 
entries  for  consumption  of  covered  steel 
products,  other  than  the  exception  for 
"informal  entries"  listed  in  paragraph 
(d)  of  this  section,  will  require  an 
import  license  prior  to  the  filing  of 
Customs  entry  summary  documents. 
The  license  number(s)  must  be  reported 
on  the  entry  summary  (Customs  Form 
7501)  at  the  time  of  filing.  There  is  no 
requirement  to  present  physical  copies 
of  the  license  forms  at  the  time  of  entry 
summary;  however,  copies  must  be 
maintained  in  accordance  with 
Customs'  normal  requirements.  Entry 
summaries  submitted  without  the 
required  license  number(s)  will  be 
considered  incomplete  and  will  be 
subject  to  liquidated  damages  for 
violation  of  the  bond  condition 
requiring  timely  completion  of  entry, 
fc)  Foreign  Trade  Zone  entries.  All 
shipments  of  covered  steel  products  into 
FTZs,  known  as  FTZ  admissions,  will 
require  an  import  license  prior  to  the 
filing  of  FTZ  admission  documents.  The 
license  number(s)  must  be  reported  on 
the  application  for  FTZ  admission  and/ 
or  status  designation  (Customs  form 
214)  at  the  time  of  filing.  There  is  no 
requirement  to  present  physical  copies 
of  the  license  forms  at  the  time  of  FTZ 
admission;  however,  copies  must  be 
maintained  in  accordance  with 
Customs'  normal  requirements.  FTZ 
admission  documents  submitted 


without  the  required  license  number(s) 
will  not  be  considered  complete  and 
will  be  subject  to  liquidated  damages  for 
violation  of  the  bond  condition 
requiring  timely  completion  of 
admission.  A  further  steel  license  will 
not  be  required  for  shipments  from 
zones  into  the  commerce  of  the  United 
States. 

(d)  Informal  entries.  No  import  license 
shall  be  required  on  informal  entries  of 
covered  steel  products,  such  as 
merchandise  valued  at  less  than  $2,000. 
This  exemption  applies  to  informal 
entries  only,  imports  of  steel  valued  at 
less  than  $2,000  that  are  part  of  a  formal 
entry  will  require  a  license.  For 
additional  information,  refer  to  19  CFR 
143.21  through  143.28. 

(e)  Other  non-consumption  entries. 
Import  licenses  are  not  required  on 
temporary  importation  bond  (TIB) 
entries,  transportation  and  exportation 
(T&E)  entries  or  entries  into  a  bonded 
warehouse.  Covered  steel  products 
withdrawn  for  consumption  from  a 
bonded  warehouse  will  require  a  license 
at  the  entrv  summary 

(}  360  102     Online  registration 

(a)  In  general.  (1)  Any  importer, 
importing  company,  customs  broker  or 
importer's  agent  with  a  U.S.  street 
address  may  register  and  obtain  the  user 
identification  number  necessary  to  log 
on  to  the  automatic  steel  import  license 
issuance  system.  Foreign  companies 
may  obtain  a  user  identification  number 
if  they  have  a  U.S.  address  through 
which  they  may  be  reached;  PO  boxes 
will  not  be  accepted.  A  user 
identification  will  be  issued  within  two 
business  days.  Companies  will  be  able 
to  register  online  through  the  import 
licensing  and  monitoring  Web  site. 
However,  should  a  company  prefer  to 
apply  for  a  user  identification  number 
non-electronically,  a  phone/fax  option 
will  be  available  at  Commerce  during 
regular  business  hours. 

(2)  This  user  identification  number 
will  be  required  in  order  to  log  on  to  the 
steel  import  license  issuance  system.  A 
single  user  identification  number  will 
be  issued  to  an  importing  company, 
brokerage  house  or  importer's  agent. 
Operating  units  within  the  company 
[e.g.,  individual  branches,  divisions  or 
employees)  will  all  use  the  same 
company  user  identification  code.  The 
steel  import  license  issuance  system 
will  be  designed  to  allow  multiple  users 
of  a  single  identification  number  from 
different  locations  within  the  company 
to  enter  information  simultaneously. 

(b)  Information  required  to  obtain  a 
user  identification  number  In  order  to 
obtain  a  user  identification  number,  the 
importer,  importing  company,  customs 


broker  or  importer's  agent  will  be 

requiriMJ  to  priA  nil'  ei'ii'iil  information. 
This  infiiriii.tlinn  vsill  ni.  Jmir  ilu>  filer 
company  n.iin--  ••m(ilii\ir  i^liMiiification 
number  (EIN)  or  Customs  ID  number 
(where  no  EIN  i';  availible),  U.S.  street 
address,  phmu  iiuiiitc'i    t:ontact 
inforiiMtinii  ill  !  .'in.,;;  uldress  for  both 
the  (.umpaii>  tiiMilqujiUTS  and  any 
branch  offices  that  will  be  applying  for 
steel  licenses.  This  information  will  not 
be  released  by  Commerce,  except  as 
required  by  U.S.  law. 

§  360  1 03     Automatic  issuance  of  import 
licenses. 

iai  //I  general.  Steel  import  licenses 
will  ht'  issued  to  registered  importers, 
customs  brokers  or  their  agents  through 
an  automatic  steel  import  licensing 
system.  The  licenses  will  be  issued 
automatically  after  the  completion  of 
the  form. 

(b)  Customs  entry  number.  Filers  are 
not  required  to  report  a  Customs  entry 
number  to  obtain  an  import  license  but 
are  encouraged  to  do  so  if  the  Customs 
entry  number  is  known  at  the  time  of 
filing  for  the  license. 

(c)  Information  required  to  obtain  an 
import  license.  (1)  The  following 
information  is  required  to  be  reported  in 
order  to  obtain  an  import  license  (if 
using  the  automatic  licensing  system, 
some  of  this  information  will  be 
provided  automatically  from 
information  submitted  as  part  of  the 
registration  process): 

i.  Filer  company  name  and  address; 

ii.  Filer  contact  name,  phone  number, 
fax  number  and  email  address; 

iii.  Entry  type  (i.e..  Consumption, 
PTZ) 

iv.  Importer  name; 

V.  Exporter  name; 

vi.  Manufacturer  name  (filer  may  state 
"unknown"); 

vii.  Country  of  origin; 

viii.  Country  of  exportation; 

ix.  Expected  date  of  export; 

x.  Expected  date  of  import; 

xi.  Expected  port  of  entry; 

xii.  Current  HTS  number  (from 
Chapters  72,  73,  or  99); 

xiii.  Original  HTS  number  in  Chapter 
72  or  73  (if  HTS  number  in  12  above  is 
a  Chapter  99  product); 

xiv.  Qiiantifv  (in  kilograms);  and 

XV.  Customs  value  (U.S.  $). 

(2)  Certain  fields  will  be  automatically 
filled  out  hv  th<'  automatic  license 
system  l)a-->(i  nu  infunnation  submitted 
by  the  filer  {e.g.,  product  category,  unit 
value).  Filers  should  review  these  fields 
to  help  confirm  tin'  accuracy  of  the 
submitted  data 

(3)  Upon  completion  of  the  form,  the 
importer,  customs  broker  or  the 
importer's  agent  will  certify  as  to  the 
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accuracy  and  completeness  of  the 
information  and  submit  the  form 
electronically.  After  refreshing  the  page, 
the  system  will  automatically  issue  a 
steel  import  license  number  The 
refreshed  form  containing  the  submitted 
information  and  the  newly  issued 
license  number  will  appear  on  the 
screen  (the  "license  form").  Filers  can 
print  the  license  form  themselves  only 
at  that  time.  For  security  purposes,  users 
will  not  be  able  to  retrieve  licenses 
themselves  from  the  license  system  at  a 
later  date  for  reprinting.  If  needed, 
copies  of  completed  license  forms  can 
be  requested  from  Commerce  during 
normal  business  hours. 

(d)  Duration  of  the  steel  import 
license.  The  steel  import  license  can  be 
applied  for  up  to  60  days  prior  to  the 
expected  date  of  importation  and  until 
the  date  of  filing  of  the  entr)'  summary 
documents,  or  in  the  case  of  FTZ 
entries,  the  filing  of  Customs  form  214. 
The  steel  import  license  is  valid  for  75 
days;  however,  import  licenses  that 
were  valid  on  the  date  of  importation 
but  expired  prior  to  the  filing  of  entry 
summary  documents  will  be  accepted. 

(e)  Correcting  submitted  license 
information.  Due  to  data  security  issues, 
it  will  not  be  possible  to  alter  an 
existing  license  electronically  once  it 
has  been  issued.  However,  prior  to  the 
date  of  entry  summary,  filers  will  be 
able  to  cancel  previously  issued  licenses 
and  file  for  a  new  license  with  the 
correct  information.  If  the  filer  prefers  to 
have  Commerce  personnel  change  the 
license,  there  will  be  a  phone/fax 
option. 

§360.104     Steel  import  surge  monitoring 
system. 

vdj  In  general.  (1)  Throughout  the 
duration  of  the  licensing  system. 
Commerce  will  maintain  a  surge 
monitoring  Web  site  that  will  report 
certain  aggregate  information  on  imports 
of  section  201  product  categories 
obtained  from  the  steel  licenses. 
Aggregate  data  will  be  reported  on  a 
monthly  basis  by  country  of  origin  and 
section  201  product  category  and  will 
include  import  qtiantity  (metric  tons), 
import  Customs  value  (SU.S.),  and 
average  unit  value  ($/metric  ton).  The 
monitoring  Web  site  will  also  present  a 
range  of  historical  data  for  comparison 
purposes. 

(2)  Reported  monttil\  impori  data  will 
be  refreshed  each  week  with  new  data 
on  licenses  issued  during  the  previous 
week.  This  data  will  also  be  adjusted 
periodically  for  cancelled  or  unused 
steel  import  licenses,  as  appropriate. 

(b)  Excluded  products  At  this  time. 
Commerce  will  not  be  separately 
reporting  aggregate  data  on  excluded 


products.  However,  this  information 
will  be  available  for  review  by  the 
appropriate  government  agencies 

§360.105     Duration  of  the  steel  import 
licensing  program 

The  licensing  program  will  be  in 
effect  for  the  duration  of  the  safeguard 
measures  only.  Licenses  will  be 
required  on  all  subject  imports  entered 
during  this  period,  even  if  the  entry 
summary  documents  are  not  filed  until 
after  the  expiration  of  the  measures.  The 
licenses  will  be  valid  for  10  business 
days  after  the  expiration  of  the 
safeguard  measures  to  allow  for  the  final 
filing  of  required  Customs 
documentation.  Information  collected 
under  this  system  will  not  be  kept 
longer  than  the  period  of  time  legally 
required  beyond  the  expiration  of  these 
remedies 

§360.106    Fees. 

No  fees  will  be  charged  for  obtaining 
a  user  identification  number,  issuing  a 
steel  import  license  or  accessing  the 
steel  import  surge  monitoring  system. 

§360.107     Hours  of  operation. 

The  automatic  licensing  system  will 
generally  be  accessible  24  hours  a  day, 
7  days  a  week  but  may  be  down  at 
selected  times  for  server  maintenance.  If 
the  system  is  down  for  an  extended 
period  of  time,  parties  will  be  able  to 
obtain  licenses  from  Commerce  directly 
via  fax  during  regular  business  hours. 
Should  the  system  be  inaccessible  for  an 
extended  period  of  time.  Commerce 
would  advise  Customs  to  consider  this 
as  part  of  mitigation  on  any  liquidated 
damage  claims  that  may  be  issued. 

§360.108     Loss  of  electronic  licensing 
privileges. 

Should  Commerce  determine  that  a 
filer  consistently  files  inaccurate 
licensing  information  or  otherwise 
abuses  the  licensing  system.  Commerce 
may  revoke  its  electronic  licensing 
privileges.  The  filer  will  then  only  be 
able  to  obtain  a  license  directly  from 
Commerce.  Because  of  the  additional 
time  need  to  review  such  forms, 
Commerce  may  require  up  to  10 
working  days  to  process  such  forms. 
Delays  in  filing  caused  by  the  removal 
of  a  filer's  electronic  filing  privilege  will 
not  be  considered  a  mitigating  factor  by 
the  U.S.  Customs  Service. 

Dated:  December  20.  2002. 
Bernard  T.  Carreau, 

.'\cting  Assistant  Secretary  for  Import 

Administration. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No   DON- 1596} 

Uniform  Compliance  Date  for  Fooo 
Labeling  Regulations 

agency;  Food  and  Drug  Administration. 

HH.-s 

ACTION;  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  establishing 
January  1,  2006.  as  the  uniform 
compliance  date  for  food  labeling 
regulations  that  are  issued  between 
January  1.  2003,  and  December  31,  2004. 
FDA  periodically  announces  uniform 
compliance  dates  for  new  food  labeling 
requirements  to  minimize  the  economic 
impact  of  label  changes.  On  November 
20.  2000.  FDA  established  Januar>  1, 
2004,  as  the  uniform  compliance  date 
for  food  labeling  regulations  that  issued 
between  Januarv  1.  2001.  and  December 
31.2002. 

DATES:  This  rule  is  effective  December 
31,  2002.  Submit  written  or  electronic 
comments  by  March  17,  2003. 
ADDRESSES:  Submit  wTitten  comments 
1l  :;il  ^'  -.  Kets  Management  Branch 
{HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
wvi'Vi'.fda.gov/dorkf''<^'="'nmments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  B.  Brock,  Center  for  Food  Safety 

and  Applied  Nutrition  (HFS-24),  Food 

and  Drug  Administration,  5100  Paint 

Branch  PkwT.,  College  Park,  MD  20740, 

301-436-2378 

SUPPLEMENTARY  INFORMATION:  FDA 

periodically  issues  regulations  requiring 
changes  in  the  labeling  of  food.  If  the 
effective  dates  of  these  labeling  changes 
were  not  coordinated,  the  cumulative 
economic  impact  on  the  food  industry 
of  having  to  respond  separately  to  each 
change  would  be  substantial.  Therefore, 
the  agency  periodically  has  announced 
uniform  compliance  dates  for  new  food 
labeling  requirements  (see,  e.g.,  the 
Federal  Registers  of  October  19,  1984 
(49  FR  41019),  December  24,  1996  (61 
FR  67710),  December  27,  1996  (61  FR 
68145),  December  23.  1998  (63  FT? 
71015),  and  November  20.  2000  (65  Fk 
69666)).  Use  of  a  uniform  compliance 
date  provides  for  an  orderly  and 
economical  industry'  adjustment  to  new- 
labeling  requirements  by  allowing 
sufficient  lead  time  to  plan  for  the  use 
of  existing  label  inventories  and  the 
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development  of  new  labeling  materials. 
This  policy  serves  consumers'  interests 
as  well  because  the  cost  of  multiple 
short-term  label  revisions  that  would 
otherwise  occur  would  likely  be  passed 
on  to  consumers  in  the  form  of  higher 
prices. 

The  agency  has  determined  under  21 
CFR  25.30(k)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  is  not  required. 

FDA  has  examinee!  the  economic 
implications  of  this  final  rule  as 
required  by  Executive  Order  12866. 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory'  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity  effects). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions 
including  having  an  annual  effect  on  the 
economy  of  $100  million  or  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs.  A 
regulation  also  is  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  if  it  raises  novel 
legal  or  policy  issues.  FDA  finds  that 
this  final  rule  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  In  addition,  in 
accordance  with  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  OMB  has  determined  that  this 
final  rule  is  not  a  major  rule  for 
purposes  of  congressional  review.  The 
establishment  of  a  uniform  compliance 
date  does  not  impose  either  costs  or 
benefits.  For  future  labeling  regulations, 
FDA  will  assess  the  costs  and  benefits 
of  the  uniform  compliance  date  as  well 
as  the  option  of  setting  other  dates. 

Because  FDA  has  issued  this  final  rule 
without  first  publishing  a  general  notice 
of  proposed  rulemaking,  a  final 
regulatory  analysis  is  not  required  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Nonetheless,  the  uniform 
compliance  date  does  not  impose  any 
burden  on  small  entities.  The  agency 
will  assess  the  costs  and  benefits  of 
setting  alternative  dates  as  part  of  the 
regulatory  flexibility  analyses  of  future 
labeling  regulations. 


Title  11  of  the  Unfunded  M  m!  a!'  - 
Reform  Act  of  1995  (Publii   l.au  li)4  4) 
requires  cost-benefit  and  other  analyses 
before  any  rulemaking  if  the  rule  would 
include  a  "Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100,000,000 
or  more  (adjusted  annually  for  inflation) 
in  any  1  year."  The  current  inflation- 
adjusted  statutory  threshold  is  $112 
million.  FDA  has  determined  that  this 
final  rule  does  not  constitute  a 
significant  rule  under  the  Unfunded 
Mandates  Reform  Act. 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and,  consequently, 
a  federalism  summary  impact  statement 
is  not  required. 

This  action  is  not  intended  to  change 
existing  requirements  for  compliance 
dates  contained  in  final  rules  published 
before  January  1,  2003.  Therefore,  all 
final  FDA  regulations  published  in  the 
Federal  Register  before  January  1 .  2003. 
will  still  go  into  effect  on  the  date  stated 
in  the  respective  final  rule. 

The  agency  generally  encourages 
industry  to  comply  with  new  labeling 
regulations  as  quickly  as  feasible, 
however.  Thus,  when  industry  members 
voluntarily  change  their  labels,  it  is 
appropriate  that  they  incorporate  any 
new  requirements  that  have  been 
published  as  final  regulations  up  to  that 
time. 

In  rulemaking  that  began  with 
publication  of  a  proposal  on  April  15. 
1996  (61  FR  16422).  and  ended  with  a 
final  rule  on  December  24.  1996.  FDA 
provided  notice  and  an  opportunity  for 
comment  on  the  practice  of  establishing 
uniform  compliance  dates  by  issuance 
of  a  final  rule  announcing  the  date. 
Receiving  no  comments  objecting  to  this 
practice.  FDA  finds  any  further 
rulemaking  unnecessary  for 
establishment  of  the  uniform 
compliance  date.  Nonetheless,  under  21 
CFR  10.40(e)(1),  FDA  is  providing  an 
opportunity  for  comment  on  whether 
this  uniform  compliance  date  should  be 
modified  or  revoked. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES'  written  or  electronic 


comments  regardmg  this  document. 
Submit  a  single  copy  of  electronic 
comments  to  http://www.fda.gov/ 
dockets/econiments  or  two  hard  copies 
of  any  written  comments,  except  that 
individuals  may  submit  one  hard  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  betu'  ■  ri   i  i  m.  and 
4  p.m.,  Monday  through  i  i  ula .   After  its 
review  of  any  comments  received  to  this 
final  rule.  FDA  will  either  publish  a 
document  providing  its  conclusions 
concerning  the  comments  or  will 
initiate  notice  and  comment  rulemaking 
to  modify  or  revoke  the  uniform 
compliance  date  established  by  this 
final  rule. 

The  new  uniform  compliance  date 
will  apply  only  to  final  FDA  food 
labeling  regulations  that  require  changes 
in  the  labeling  of  food  products  and  that 
publish  after  January  1,  2003.  and  before 
December  31.  2004.  Those  regulations 
will  specifically  identify-  January  1. 
2006.  as  their  compliance  date.  All  food 
products  subject  to  the  January  1,  2006. 
compliance  date  must  comply  with  the 
appropriate  regulations  when  initially 
introduced  into  interstate  commerce  on 
or  after  January  1 .  2006.  If  any  food 
labeling  regulation  involves  special 
circumstances  that  justify  a  compliance 
date  other  than  January  1.  2006,  the 
agency  will  determine  for  that 
regulation  an  appropriate  compliance 
date,  which  will  be  specified  when  the 
final  regulation  is  published. 

Dated:  December  24.  2002. 
Margaret  M.  Dotzel, 
Assistant  Commissioner  for  Policy. 
|FR  Doc.  02-32978  Filed  12-30-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Praziquantel 
Injectable  Solution 

AGENCY;  1  uod  and  Drug  Administration, 

HHS 

action:  Final  rule. 


SUMMARY    I  ht   !    « <i\  and  Drug 
Adiiuiusti.itiuii  il  UA)  is  amenduig  the 
animal  dnig  njgulations  to  reflect 
approval  of  ui  abbreviated  new  animal 
drug  applic.it loii  lANADA)  filed  by 
Phoenix  Scientific,  Inc.  The  ANADA 
provides  for  the  veterinary  prescriptinn 
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use  of  an  injectable  praziquantel 
solution  in  dogs  and  cats  for  the 
removal  of  various  species  of  cestodes 
(tapeworms). 

DATES;  This  rule  is  effective  December 
U-  20(12 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther.  Center  for  Veterinary 
Medicine  {HFV-104),  Food  and  Drug 
Administration,  7519  Standish  PI.. 
Rockville.  MD  20855.  301-827-8549,  e- 
mail-  lluthf'n"rvm  fda  ijov. 
SUPPLEMENTARY  INFORMATION:  Phoenix 

Scientific.  Inc..  3915  South  48th  St 
Terrace.  P.O.  Box  6457,  St.  Joseph.  Mt) 
64506-0457.  filed  ANADA  200-176  that 
provides  for  the  veterinary  prescription 
use  of  PRAZITECH  (praziquantel) 
Injection  in  dogs  and  cats  for  the 
removal  of  various  species  of  cestodes 
(tapeworms).  Phoenix  Scientific's 
PR^^ZITECH  Injection  is  approved  as  a 
generic  copy  of  Bayer  Corp.'s  DRONCIT 
5.68%  Injectable  Solution,  approved 
under  NAD  A  111-607.  The  ANADA  is 
approved  as  of  October  16.  2002,  and 
the  regulations  are  amended  in  21  CFR 
522.1870  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii).  a 
summary'  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
mav  be  seen  in  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
use  801-808. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 


PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows; 

.Authority:  21  U.S.C.  360b. 

§522.1870     [Amended] 

2.  Section  522.1870  Praziquantel 
injectable  solution  is  amended  in 
paragraph  (b)  by  removing  "Sponsor. 
See  000859    and  by  adding  in  its  place 
"Sponsors.  See  Nos.  000859  and 
059130". 

Dated:  December  18.  2002. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[PR  Doc.  02-32848  Filed  12-30-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD  08-02-044) 
RIN2115-AE47 

Drawbridge  Operating  Regulation: 
Mississippi  River,  Iowa  and  Illinois 

agency;  Coast  Guard,  DOT. 

ACTION;  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander.  Eighth 
Cudit  Uuard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  Crescent  Railroad 
Drawbridge,  Mile  481.4,  Upper 
Mississippi  River  near  Rock  Island, 
Illinois.  This  deviation  allows  the 
drawbridge  to  open  on  signal  if  at  least 
6  hours  advance  notice  is  given  during 
the  53  day  period  starting  at  12:01  a.m., 
January  7.  2003  and  ending  at  12:01 
a.m.,  March  1.  2003,  Central  Standard 
Time.  This  deviation  is  necessary  to 
allow  the  bridge  owner  time  for 
preventive  maintenance  that  is  essential 
to  the  continued  safe  operation  of  the 
drawbridge. 

DATES;  This  temporary  deviation  is 
effective  from  12:01  a.m.,  January  7. 
2003  until  12:01  a.m.,  March  1,  2003. 
ADDRESSES;  Materials  referred  to  in  this 
notice  are  available  for  inspection  or 
copving  at  the  office  of  the  Eighth  Coast 
Guard  District   Bridge  Administration 
Branch.  Commander  (obr).  Eighth  Coast 
Guard  District,  1222  Spruce  Street,  St. 


Louis,  MO  63103-2832,  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  on  Federal  holidays.  The  Bridge 
Administration  Branch  maintains  the 
public  docket  for  this  temporary 
Heviatinn 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  Wiebusch,  Bridge 
Administrator,  Commander  (obr).  Eighth 
Coast  Guard  District,  1222  Spruce 
Street,  St.  Louis,  MO  63103-2832,  (314) 
539-3900,  extension  2378. 

SUPPLEMENTABV  INFORMATION:  The 
buriiiig!.  ::  \    ••■      :    '-.-.nta  Fe  (BNSF) 
Railroad  requested  a  temporary 
deviation  on  December  2,  2002  for  the 
operation  of  the  Crescent  Railroad 
Drawbridge,  Mile  481.4.  Upper 
Mississippi  River  near  Rock  Island, 
Illinois  to  allow  the  bridge  owner  time 
for  preventive  maintenance.  The 
drawbridge  operation  regulations  found 
at  33  CFR  117.5.  require  the  drawbridge 
to  open  on  signal.  In  order  to  perform 
required  aimual  maintenance,  the  bridge 
will  open  on  signal  if  at  least  6  hours 
advance  notice  is  given.  This  deviation 
allows  the  bridge  to  operate  on  a  6-hour 
advance  notice  to  open  for  navigation 
for  53  days  starting  at  12:01  a.m., 
January  7,  2003  and  ending  at  12:01 
a.m.,  March  1,  2003.  This  maintenance 
period  was  scheduled  during  the  winter 
months  to  lessen  the  impact  on  vessel 
traffic  which  will  increase  when  Lock 
Nos.  17  and  19  reopen  on  March  1, 
2003. 

The  Crescent  Railroad  Drawbridge 
provides  a  vertical  clearance  of  25.7  feet 
above  normal  pool  in  the  closed  to 
navigation  position.  Navigation  on  the 
waterway  consists  primarily  of 
commercial  tows  and  recreational 
watercraft.  The  drawbridge  will  be  able 
to  open  for  emergencies  during  this 
period.  There  are  no  alternate  routes  for 
waterway  traffic  to  bypass  the  Crescent 
Railroad  Drawbridge.  This  deviation  has 
been  coordinated  with  waterway  users. 
No  objections  were  received. 

In  accordance  with  33  CFR  117.35(c). 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  December  23,  2002. 
Roger  K.  Wiebusch, 
Bridge  Administrator. 
|FR  Doc  02-33019  Filed  12-30-02;  8.45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  San  Francisco  Bay  02-019] 
RIN  2t  IS    AA9:' 

Security  Zones:  San  Francisco  Bay, 
CA 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  has 
usidbhshed  moving  and  fixed  security 
zones  extending  100  yards  around  and 
under  all  cruise  ships  and  tank  vessels 
that  enter,  are  moored  in.  anchored  in. 
or  depart  from  the  San  Francisco  Bay. 
California  and  Delta  ports.  These 
security  zones  are  needed  for  national 
security  reasons  to  protect  the  public 
and  ports  from  potential  terrorist  acts. 
Entry  into  these  zones  is  prohibited 
unless  specifically  authorized  by  the 
Captain  of  the  Port  San  Francisco  Bay. 
DATES:  This  final  rule  is  effective 
DecomberZl.  2002. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  San 
Francisco  Bay.  Waterways  Management 
Branch,  Coast  Guard  Island.  Alameda. 
California  94501.  between  9  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
Fi■l|l>^;^l  h'iliil-tv>i 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Diana  C^ranistoii,  tihief. 
Waterways  Management  Branch  U.S. 
Coast  Guard  Marine  Safety  Office  San 

Francisco  n.i\    -,l(V-n7-3073. 
SUPPLEMENTARY  INFORMATION: 

Kegulatury  Inturmatiun 

On  October  30.  2002.  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Security  Zones;  San  Frant  isi o 
Bay,  California"  in  the  Federal  Ktyistir 
(67  FR  66086).  We  received  no  letters  un 
the  proposed  rule.  No  public  hearing 
was  requested,  and  none  was  held. 

On  December  21.  2001.  we  issued  a 
rule  under  COTP  San  Francisco  Bay  01- 
012.  and  published  that  rule  in  the 
Federal  Register  (67  FR  7611.  February 
20.  2002)  creating  temporary  section 
165.T1 1-098  of  Title  33  of  the  Code  of 
Federal  Regulations  (CFR).  Under 
temporary  section  1 65, Tl  1-098.  which 
expired  at  11:59  p.m.  PDT  on  June  21. 
2002.  the  Coast  Guard  established  100- 
yard  security  zones  around  all  cruise 
ships  and  tank  vessels  that  entered, 
were  moored  in.  or  departed  from  the 
San  Francisco  Bay  and  Delta  ports. 


On  June  12.  20U2,  a  change  in 
effective  period  temporary  rule  was 
issued,  under  docket  COTP  San 
Francisco  bay  02-012  :md  w,i^ 
published  in  the  Federal  KeRi.stfr  (67 
FR  42486.  June  24.  2002),  under  the 
same  previous  temporary  section 
165.T1 1-098.  which  is  set  to  expire  at 
1 1 :59  p.m.  on  December  21 ,  2002.  The 
Captain  of  the  Port  has  determined  the 
need  for  continued  security  regulations 
exits.  Accordingly,  this  final  rule  creates 
a  permanent  regulation  for  security 
zones  in  the  same  locations  covered  by 
the  temporary  final  rule  published  on 
February  20.  2002  (67  FR  7611)  which 
was  later  extended  by  another  rule 
published  in  the  Federal  Register  on 
)une  24.  2002  (67  FR  42486). 

Under  5  U.S.C.  553(d)(3).  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register  because  the  threat  of  maritime 
attacks  is  real  as  evidenced  by  the  attack 
of  a  tanker  vessel  off  the  coast  of  Yemen 
and  the  continuing  threat  to  U.S.  assets 
as  described  in  the  President's  finding 
in  Executive  Order  13273  of  August  21. 
2002  (67  FR  56215.  September  3.  2002) 
that  the  security  of  the  U.S.  is 
endangered  by  the  September  1 1 .  2001 
attacks  and  that  such  disturbances 
continue  to  endanger  the  international 
relations  of  the  U.S.  See  also 
Continuation  of  the  National  Emergency 
with  Respect  to  Certain  Terrorist 
Attacks.  (67  FR  58317.  September  13. 
2002);  Continuation  of  the  National 
Emergency  with  Respect  to  Persons  Who 
Commit.  Threaten  To  Commit.  Or 
Support  Terrorism.  (67  FR  59447, 
September  20.  2002).  Additionally,  a 
Maritime  Advisory  was  issued  to: 
Operators  of  U.S.  Flag  and  Effective  U.S. 
Controlled  Vessels  and  other  Maritime 
Interests,  detailing  the  current  threat  of 
attack.  MARAD  02-07  (October  10. 
2002).  The  current  temporary  rule  is  set 
to  expire  December  21.  2002.  and  any 
delay  in  the  effective  date  of  this  final 
rule  is  impractical  and  contrary  to  the 
public  interest. 

Background  and  Purpose 

Since  tlu;  Sttptuuiber  11.  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington. 
Virginia  and  Flight  93.  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  In  addition, 
the  ongoing  hostilities  in  Afghanistan 
and  growing  tensions  in  Iraq  have  made 
it  prudent  for  U.S.  ports  to  be  on  a 
higher  state  of  alert  because  the  Al- 
Qaeda  organization  and  other  similar 
organizations  have  declared  an  ongoing 


intention  to  <  "Mitin  t  armed  attacks  on 
U.S.  interest.s  vMirhiwide. 

In  its  effort  to  thwart  terrorist  activity, 
the  Coast  Guard  has  increased  safety 
and  security  measures  on  U.S.  ports  and 
waterwavs.  As  part  of  the  Diplomatic 
Security  and  Antiterrorism  Act  of  1986 
(Pub.  L.  99-399).  Congress  amended 
section  7  of  the  Ports  and  Waterways 
safety  Act  (PWSA).  33  U.S.C.  1226.  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  conunercial 
structures. 

The  Coast  Guard  also  has  authority  to 
establish  security  zones  pursuant  to  the 
Act  of  June  15.  1917.  as  amended  by  the 
Magnuson  Act  of  August  9.  1950  (50 
U.S.C.  191  et  seq.)  and  implementing 
regulations  promulgated  by  the 
President  in  subparts  6.01  and  6.04  of 
part  6  of  title  33  of  the  Code  of  Federal 
Regulations. 

In  this  particular  rulemaking,  to 
address  the  aforementioned  security 
concerns,  and  to  take  steps  to  prevent 
the  catastrophic  impact  that  a  terrorist 
attack  against  a  cruise  ship  and/or  tank 
vessel  would  have  on  the  public 
interest,  the  Coast  Guard  is  establishing 
permanent  security  zones  around  and 
under  cruise  ships  and  tank  vessels 
entering,  departing,  or  moored  or 
anchored  within  the  San  Francisco  Bay 
and  Delta  ports.  These  security  zones 
help  the  Coast  Guard  to  prevent  vessels 
or  persons  from  engaging  in  terrorist 
actions  against  cruise  ships  and  tank 
vessels.  Due  to  these  heightened 
security  concerns,  and  the  catastrophic 
impact  a  terrorist  attack  on  a  cruise  ship 
and/or  tank  vessel  would  have  on  the 
multiple  passengers  on  board  and 
surrounding  area  and  communities, 
security  zones  are  prudent  for  these 
types  of  vessels. 

I)is(  ussKiii  of  (iimments  and  Chatmts 

We  received  no  letters  commenting  on 
the  proposed  rule.  No  public  hearing 
was  requested,  and  none  was  held. 
Therefore,  we  have  made  no  changes 
and  will  implement  the  provisions  of 
the  proposed  rule  as  written. 

K('nulal(ir\  K\  ablation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
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the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

Although  this  regulation  restricts 
access  to  the  zones,  the  effect  of  this 
regulation  will  not  be  significant 
because:  (i)  The  zones  will  encompass 
only  a  small  portion  of  the  wateruay; 
(ii)  vessels  will  be  able  to  pass  safely 
around  the  zones;  (iii)  vessels  may  be 
allowed  to  enter  these  zones  on  a  case- 
by-case  basis  with  permission  of  the 
Captain  of  the  Port,  or  his  designated 
representative;  and  (iv)  vessels  are  able 
to  safely  transit  around  the  zones  while 
a  vessel  is  moored  (jr  at  anchor  in  the 
San  Francisco  Bay  and  Delta  ports. 

The  sizes  of  the  zones  are  tne 
minimum  necessary  to  provide  adequate 
protec:tion  for  the  cruise  ships  and  laden 
tank  vessels,  their  crews  and  passengers, 
other  vessels  operating  in  the  vicinity  of 
the  cruise  ships  and  laden  taken  ships 
and  their  crews,  adjoining  areas,  and  the 
public  The  entities  most  likely  to  be 
affected  are  commercial  vessels 
transiting  the  main  ship  channel  en 
route  the  San  Francisco  Ba\  and  Delta 
ports  and  pleasure  craft  engaged  in 
recreational  activities  and  sightseeing. 
The  security  zones  will  prohibit  any 
commercial  vessels  hnm  meeting  or 
overtaking  a  cruise  ship  and/or  a  tank 
ship  in  the  main  ship  channels, 
effectively  prohibiting  use  of  the 
channels.  However,  the  moving  security 
zones  will  only  be  effective  during 
cruise  ship  and  tank  ship  transits. 
which  will  last  for  approximately  30 
minutps 

Small  Entities 

Lnder  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dom-inant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  (Juard  (  ertifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Lnder  sei,tion  21.3tdj  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
can  better  evaluate  its  effects  on  them 
and  participate  m  the  rulemaking 
process 

Small  businesses  ma\-  send  comments 
on  the  actions  of  Federal  employees 


who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultural 
Regulator)  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards,  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 

of  1995  f2  L'  S  C   1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  go\ernment,  in  the 
aggregate,  or  by  the  private  sector  of 
Si 00,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
^uch  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights, 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3fb)(2)  of  Executive 
Order  12988  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguit\    and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 

Children  from  Environmental  Health 
Risks  and  Safety  Risks  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 


health  or  risk  to  safety  that  may 
disproportionately  affect  children 

Indian  Tribal  Govprnmentv 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Eflfects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action  "Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1. 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
we  are  establishing  a  security  zone.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES 

List  of  Subjects  m  33  CFR  Pari  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows- 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.SC,  1231;  50  U.S.C.  191: 
33  CFR  1.05-l(g),  6.04-1.  6.04-6  and  160.5; 
49  CFR  1,46, 

2.  Add  §  165.1183  to  read  as  follows: 
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§  16b  1 183  Security  Zones  Cruise  Ships 
and  Tank  Vessels  San  Francisco  Bay  and 
Delta  ports,  California. 

1    I '>  ,'j,ii.';.  ;i     ( Iruise  ship"  as  used 
in  this  section  means  a  passenger  vessel, 
except  for  a  ferry,  over  100  feet  in 
lengUi.  authorized  to  carry  more  than  12 
passengers  for  hire;  making  voyages 
lasting  more  than  24  hours,  any  part  of 
which  is  on  the  high  seas;  and  for  which 
passengers  are  embarked  or 
disembarked  in  the  San  Francisco  Bay 
and  Delta  ports. 

(b)  Location.  The  following  areas  are 
security  zones: 

(1)  All  waters,  extending  from  the 
surface  to  the  sea  floor,  within  a  100- 
yard  radius  around  any  cruise  ship  and 
tank  ship  that  is  anchored  at  a 
designated  anchorage  within  the  San 
Francisco  Bay  and  Delta  port  areas 
shoreward  of  the  line  drawn  between 
San  Francisco/Main  Ship  Channel  buoys 
7  and  8  (LLNR  4190  &  4195,  positions 
37°46.9'  N,  122°35.4'  W  and  37°46.  5'  N. 
122°35.2'  W,  respectively); 

(2)  The  shore  area  and  all  waters, 
extending  from  the  surface  to  the  sea 
floor,  within  a  100-yard  radius  around 
any  cruise  ship  and  tank  ship  that  is 
moored,  or  in  the  process  of  mooring,  at 
any  berth  within  the  San  Francisco  Bay 
and  Delta  port  areas  shoreward  of  the 
line  drawn  between  San  Francisco  Main 
Ship  Channel  buoys  7  and  8  (LLNR 
4190  &  4195,  positions  37°46.9'  N. 
122°35.4'Wand37'^46.  5' N,  122°35.2' 
VV,  respectively);  and 

(3)  All  waters,  extending  from  the 
surface  to  the  sea  floor  within  a  100- 
yard  radius  around  any  cruise  ship  and/ 
or  tank  ship  that  is  underway  shoreward 
of  the  line  drawn  between  San 
Francisco  Main  Ship  Channel  buoys  7 
and  8  (LLNR  4190  &  4195,  positions 
37°46.9'  N,  122°35.4'  W  and  37°46.  5'  N, 
122°35.2'W.  respectively). 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  or  remaining  in  this 
zone  is  prohibited  unless  authorized  by 
the  Coast  Guard  Captain  of  the  Port.  San 
Francisco  Bay.  or  his  designated 
representative. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
510-^37-3073  or  on  VHF-FM  channel 
16  (156.8  MHz)  to  seek  permission  to 
transit  the  area.  If  permission  is  granted, 
all  persons  and  vessels  must  comply 
with  the  instructions  of  the  Captain  of 
the  Port  or  his  or  her  designated 
representative. 

13)  When  a  cruise  ship  and/or  tank 
vessel  approaches  within  100  yards  of  a 
vessel  that  is  moored,  or  anchored,  the 
stationary  vessel  must  stay  moored  or 
anchored  while  it  remains  within  the 
cruise  ship's  and/or  tank  vessels 


security  zone  unless  it  is  either  ordered 
by.  or  given  permission  from,  the  COTP 
San  Francisco  Bay  to  do  otherwise. 

(d)  Authority.  In  addition  to  33  U.S.C. 
1231.  the  authority  for  this  section 
includes  33  U.S.C.  1226. 

(e)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  the  security  zone  by 
local  law  enforcement  as  necessary. 

Dated:  December  20.  2002. 
G.M.  Swanson, 

Captain.  Coast  Guard.  Captain  of  the  Port, 
San  Francisco  Bay. 
|FR  Doc.  02-33018  Filed  12-30-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

(COTP  Los  Angeles-Long  Beach  02-010] 

RIN  21  1&  AA97 

Security  Zones;  Liquefied  Hazardous 
Gas  Tank  Vessels,  San  Pedro  Bay,  CA 

agency:  Coast  Guard.  (DOT). 
action:  1  Hinporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
tsiaiili^hing  moving  and  fixed  security 
zones  around  liquefied  hazardous  gas 
(LHG)  tank  vessels  located  on  San  Pedro 
Bay,  California,  near  the  ports  of  Los 
Angeles  and  Long  Beach.  This  action  is 
necessary  to  ensure  public  safety  and 
prevent  sabotage  or  terrorist  acts  against 
these  vessels.  Persons  and  vessels  are 
prohibited  from  entering  these  security 
zones  without  permission  of  the  Captain 
of  the  Port. 

DATES:  This  riile  is  effective  from  11:59 
p.m.  PST  on  December  21,  2002,  to 
11:59  p.m.  PST  on  March  21.2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  COTP  Los 
Angeles-Long  Beach  02-010  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office/ 
Group  Los  Angeles-Long  Beach.  1001 
South  Seaside  Avenue,  Building  20,  San 
Pedro.  California.  90731  between  8  a.m. 
and  4  p.m..  Monday  through  Friday. 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutunaiit  Jumui  LAddv  Hub  L.iiffiths. 
Assistant  Chief  of  Waterways 
Management  Division,  at  (310)  732- 
2020. 


SUPPLEMENTARY  INFORMATION: 

Regulator>  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
rule.  Under  5  U.S.C  553(b)(B).  the  Coast 
Guard  finds  that  gDod  cause  exists  for 
not  publishing  an  NPRM  because  the 
threat  of  maritime  attacks  is  real  and 
imminent. 

The  October  6.  2002,  attack  of  a 
French  oil  tanker  off  the  coast  of  Yemen 
and  the  continuing  threats  to  U.S.  assets 
as  described  in  the  President's  finding 
in  Executivp  Ordrr  ^:\27■^  (if  August  21, 
2002  in  tht'  Federal  Register  (B7  PR 
56215,  September  3.  200Ji  dcninnstrate 
continued  disturbances  that  further 
endanger  the  security  and  international 
relations  of  the  United  States.  See  also 
Continuation  of  the  National  Emergency 
with  Respect  to  Certain  Terrorist  Attacks 
nf  Spptember  13,  2002  in  the  Federal 
Register  (67  PR  58317);  Continuation  of 
the  National  Emergency  With  Rpspect 
To  Persons  Who  Commit.  Thrfutcn  To 
Commit,  Or  Support  Terrorism 
S.[it.'mbpr  20.  2002  in  the  Federal 
Rei;ister  [h-  PR  59447).  As  a  result,  a 
t!i>i,4hi.-nfd  l.'\  •■!  nf  security  rcmtinues  to 
tif  ;i..iinlaiiu:d  aruund  all  liquefied 
lia/ardous  gas  (LHG)  tank  vessels  near 
the  ports  of  Los  Angeles  and  Long 
Beach.  These  security  zones  are  needed 
to  protect  the  United  States  and  more 
specifically  the  people,  waterways,  and 
properties  near  San  Pedro  Bay 

Although  we  had  anticipated  using 
the  effective  period  of  the  current 
temporary  final  rule  to  engage  in  notice 
and  comment  rulemaking,  the  Captain 
of  the  Port  has  decided  to  extend  tfif 
effective  period  for  3  months  to  allow 
sufficient  time  to  properly  develop 
permanent  regulations  tailored  to  the 
present  and  foreseeable  security 
environment.  This  extension  preserves 
the  status  quo  within  the  Port  while  a 
permanent  rule  is  developed. 

For  the  reasons  stated  in  the 
paragraphs  above  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  also  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  /lO  dav-  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

Since  the  September  11.  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington, 
Virginia  and  Flight  93.  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  In  addition, 
the  ongoing  hostilities  in  Afghanistan 
and  growing  tensions  in  fraq  have  made 
it  prudent  for  U.S.  ports  to  be  on  a 
higher  state  of  alert  because  the  al 
Qaeda  organization  and  other  similar 
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organizations  have  declared  an  ongoing 

intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide 

In  this  particular  rulemaking,  to 
address  the  aforementioned  security 
concerns  and  to  take  steps  to  prevent 
the  catastrophic  impact  that  a  terrorist 
attack  against  a  LHG  tank  vessel  would 
have  on  the  public  interest,  the  Coast 
Guard  has  temporarily  suspended 
current  LHG  safety  zone  regulations  and 
temporarily  replaced  them  with  security 
zones  around  and  under  anv  LHG  tauk 
vessels  entering,  departing,  or  moored 
within  the  ports  of  Los  Angeles  and 
Long  Beach.  These  securitv  zones  will 
help  the  Coast  Guard  to  prevent  vessels 
or  persons  from  engaging  in  terrorist 
actions  against  LHG  tank  vessels. 

Current  regulations  issued  under  33 
CFR  16.T  1151  provide  for  safety  zones 
around  LHG  tank  vessels  that  are 
anchored,  moored,  or  underway  near 
the  Los  Angeles-Long  Beach  port  areas 
However,  these  safety  zones  are 
inadequate  to  address  increased  security 
requirements  for  LHG  tank  vessels. 

On  January  28.  2002,  we  published  a 
temporary  final  rule  (TFR)  entitled 
"Securitv  Zones;  San  Pedro  Bay. 
California"  in  tht>  Federal  Register  (67 
FR  3814).  In  that  rule,  which  expired  on 
June  15.  2002,  we  temporarily  replaced 
the  LHG  safety  zones  with  security 
zones  of  a  similar  size  and  location. 

On  June  19,  2002,  we  published  a  TFR 
entitled  "Security  Zones:  Liquefied 
Hazardous  Gas  Tank  Vessels,  San  Pedro 
Bay,  CA  "  in  ttie  Federal  Register  {67  FR 
41625).  In  that  rule,  which  is  set  to 
expire  on  December  21,  2002,  we 
continue  to  teihporarily  replace  the 
safety  zones  with  security  zones  for 
LHG  tank  vessels  near  Los  Angeles-Long 
Beach.  Although  we  had  anticipated 
using  the  effective  period  of  this  TFR  to 
engage  in  notice  and  comment 
rulemaking,  the  Captain  of  the  Port  has 
decided  to  extend  the  effective  period 
again  to  allow  sufficient  time  to 
properly  develop  permanent  regulations 
tailored  to  the  present  and  foreseeable 
security  environment.  Accordingly,  this 
rulemaking  extends  the  effective  period 
of  the  temporary  security  zones  for  3 
months. 

Discussion  of  Rule 

This  rule  establishes  a  security  zone 
in  the  waters  of  San  Pedro  Bay  around 
all  LHG  tank  vessels  that  are  anchored, 
moored,  or  underway  within  the  Los 
Angeles  or  Long  Beach  port  area.  These 
security  zones  will  take  effect  upon 
entry  of  any  LHG  tank  vessel  into  the 
waters  within  3  nautical  miles  outside 
the  Federal  breakwaters  encompassing 
San  Pedro  Bay  and  will  remain  in  effect 
until  that  vessel  departs  the  3  nautical 


mile  limit.  Vessels  covered  by  a  security 
zone  can  be  additionally  identified  by 
an  on-scene  escorting  law  enforcement 
vessel  with  a  blue  flashing  light.  The 
following  areas  are  security  zones: 

(1)  The  waters  within  a  500-yard 
radius  around  a  LHG  tank  vessel  that  is 
anchored  at  a  designated  anchorage 
either  inside  the  Federal  breakwaters 
bounding  San  Pedro  Bay  or  outside  at 
designated  anchorages  within  3  nautical 
miles  of  the  breakwater; 

12)  The  waters  within  a  500  yard 
radius  around  a  LHG  tank  vessel  that  is 
moored  at  any  berth  within  the  Los 
Angeles  or  Long  Beach  port  area; 

(3)  The  waters  within  1 .000  yards 
ahead  and  500  yards  on  all  other  sides 
of  a  LHG  tank  vessel  that  is  underway 
on  the  waters  either  inside  the  Federal 
breakwaters  bounding  San  Pedro  Bay  or 
on  the  waters  within  3  nautical  miles  of 
the  breakwater. 

These  security  zones  are  needed  for 
national  security  reasons  to  protect  LHG 
tank  vessels  the  public,  transiting 
vessels,  adjacent  waterfront  facilities 
and  the  ports  from  potential  subversive 
acts,  accidents,  or  other  events  of  a 
similar  nature  Entr\  into  these  moving 
or  fixed  security  zones  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port.  Vessels  already  moored  or 
anchored  when  these  security  zones 
take  effect  will  not  be  required  to  get 
underway  to  avoid  either  the  moving  or 
fixed  zones  unless  specifically  ordered 
to  do  so  by  the  Captain  of  the  Port  or 
his  designated  representative. 

In  its  effort  to  tnwart  terrorist  activity, 
the  Coast  Guard  has  increased  safety 
and  security  measures  on  U.S.  ports  and 
waterways.  As  part  of  the  Diplomatic 
Security  and  Antiterrorism  Act  of  1986 
(Pub.  L.  99-399),  Congress  amended 
section  7  of  the  Ports  and  Waterways 
Safety  Act  (PWSA).  33  U.S.C.  1226,  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures.  The  Coast  Guard  also  has 
authority  to  establish  security  zones 
pursuant  to  the  Act  of  June  15,  1917,  as 
amended  bv  the  Magnuson  Act  of 
August  9,  1950  (50  U.S.C.  191  et  seq.) 
and  implementing  regulations 
promulgated  by  the  President  in 
subparts  6.01  and  6.04  of  part  6  of  title 
33  of  the  Code  of  Federal  Regulations. 

Vessels  or  persons  violating  this 
section  will  be  subject  to  the  penalties 
set  forth  in  33  U.S.C.  1232  and  50  U.S.C. 
192,  Pursuant  to  33  U.S.C.  1232,  any 
violation  of  the  security  zone  described 
herein,  is  punishable  by  civil  penalties 
(not  to  exceed  $27,500  per  violation, 
where  each  day  of  a  continuing 


violation  is  a  separate  violation), 
criminal  penalties  (imprisonment  up  to 
6  years  and  a  maximum  fine  of 
$250,000),  and  in  rem  liability  against 
the  offending  vessel.  Any  person  who 
violates  this  section,  using  a  dangerous 
weapon,  or  who  engages  in  conduct  that 
causes  bodily  injury  or  fear  of  imminent 
bodily  injury  to  any  officer  authorized 
to  enforce  this  regulation,  also  faces 
imprisonment  up  to  12  years.  Vessels  or 
persons  violating  this  section  are  also 
subject  to  the  penalties  set  forth  in  50 
U.S.C.  192:  seizure  and  forfeiture  of  the 
vessel  to  the  United  States,  a  maximum 
criminal  fine  of  $10,000,  and 
imprisonment  up  to  10  years,  and  a  civil 
penalty  of  not  more  than  $25,000  for 
each  day  of  a  continuing  violation. 

The  Captain  of  the  Port  will  enforce 
these  zones  and  may  enlist  the  aid  and 
cooperation  of  any  Federal,  State, 
county.  municipaJ,  and  private  agency 
to  assist  in  the  enforcement  of  the 
regulation.  This  regulation  is  proposed 
under  the  authority  of  33  U.S.C.  1226  in 
addition  to  the  authority  contained  in 
50  use  191  and  33  U  S.C,  1231, 

Regulator>  Valuation 

This  rule  is  not  a  "significant 
regulator^'  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulator>' 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order,  It  is  not  "significant"  under  the 
regulatory'  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979) 
because  these  zones  will  encompass  a 
small  portion  of  the  waterway  for  a 
limited  period  of  time.  Delays,  if  any. 
are  expected  to  be  less  than  30  minutes 
in  duration.  Vessels  and  persons  may  be 
allowed  to  enter  these  zones  on  a  case- 
bv-case  basis  with  permission  of  the 
Captain  of  the  Port. 

Small  Entities 

Under  the  Regulator)'  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities  "  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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We  expect  this  rule  will  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  The  owners  and 
operators  of  private  and  commercial 
vessels  intending  to  transit  or  anchor  in 
a  small  portion  of  the  ports  of  Los 
Angeles  or  Long  Beach  near  a  LHG  tank 
vessel  that  is  covered  by  these  security 
zones.  The  impact  to  these  entities 
would  not.  however,  be  significant  since 
these  security  zones  will  encompass  a 
small  portion  of  the  waterway  for  a 
limited  period  of  time.  Delays,  if  any, 
are  expected  to  be  less  than  30  minutes 
in  duration 

Avti.staiK  !•  Iiir  Small  t  iititics 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process  if 
this  rule  will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provision  or  operations  for  compliance, 
piease  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 

rollection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 

15201 
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A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  goverrunents  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 


particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble 

Takint:  nf  Private  l'r(i[)t'rty 

i  nis  ruie  will  not  eliect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity  nnrl  rpdiii  p  burden. 

Protection  ot  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian   rrit)a!  ( lov  enimenls 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory'  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 


Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1. 
paragraph  (34)(g).  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
we  are  establishing  security  zones.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
(ir  f  npvinc  where  indicated  under 
ADDRESSES. 

List  ot  Sub(e(  t«,  in  A.i  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  .50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46. 

§  165  1151      [Suspended] 

2.  Temporarily  suspend  §  165.1151 
ft-om  11:59  p.m.  PST  December  21.  2002 
through  11:59  p.m.  PST  March  21.  2003. 

3.  Revise  temporary  §  165.Tll-066(f) 

to  rfiad  as  follows: 

§165T11-066     Security  Zones.  Liquefied 
Hazardous  Gas  Tank  Vessels.  San  Pedro 
Bay   California 

•  » 

(f)  Effective  period.  This  section  is 
effective  from  11:59  p.m.  PST  on 
December  21,  2002,  through  11:59  p.m. 
PST  on  March  21,  2003. 


Dated:  December  20,  2002. 
).M.  Holmes, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  Los  Angeles-Long  Beach.  Cahfornia. 
|FR  Doc.  02-33017  Filed  12-30-02;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  266 

Revision  of  Regulations  To  Exempt 
Privacy  Act  System  of  Records 

agency:  Postal  Service. 
action:  Final  rule. 


summary:  rhe  U.S.  Postal  Service  is 
amending  its  regulations  implementing 
the  Privacy  Act  of  1974,  5  U.S.C.  552a. 


Federal  Register /Vol,  67.  No    251  ^Tuesday,  December  31     2002  •  Rule?  and  Regtilation? 


•9859 


The  amendment  modifies  existing 

regulations  at  39  CFR  266.9  to  exempt 
system  of  records.  USP.S  050  080, 
Finance  Records — Suspicious 
Transaction  Reports,  from  certain 
provisions  of  l)ie  Privarv  .^ct  and 
corresponding  regulations, 

DATES:  This  rule  is  effective  December 
31.2002. 

FOR  FURTHER  INFORMATION  CONTACT; 

Hpnr\' Gibson,  (202!  2h8-4203 

SUPPLEMENTARY  INFORMATION:  The  Postal 
Ser\'ice  published  a  proposed  rule  on 
December  27,  2000,  to  amend  39  CFR 
266.9  to  apply  certain  Privacy  .■\ct 
exemptions  to  Privacy  Act  systems  of 
Yecords  050  080.  Pursuant  to  the  Bank 
Secrecy  Act.  31  U.S.C  5318(g).  anti- 
money  laundering  provisions,  and 
implementing  regulations  of  the  U.S 
Treasury.  31  CFR  part  103.  the  Postal 
Service  is  required  to  report  to  the 
Department  of  the  Treasury  certain 
suspicious  financial  transactions  that 
are  relevant  to  a  possible  violation  of 
law  or  regulation  Further,  the  Postal 
Service  is  prohibited  from  notifving  any 
parti(  ipant  in  the  transaction  that  a 
report  has  been  made.  31  U.S.C. 
5318(g)(2). 

In  order  to  permit  compliance  with 
the  non-notification  requirement  of  the 
Bank  Secrecy  Act,  the  Postal  Ser\'ice  is 
adopting  an  exemption  from  the  Privacy 
Act  provisitms  related  to  individual 
access.  Under  5  U.S.C.  552a{k)(2).  the 
head  of  an  agency  may  promulgate  rules 
to  exempt  a  system  of  records  from 
certain  provisions  of  5  L'  S  C  552a  if  the 
system  of  records  is  "investigaton,' 
material  compiled  for  law  enforcement 
purposes,  other  than  material  within  the 
scope  of  subsection  t|}(2)  of  this 
section."  Comments  on  the  proposed 
rule  were  due  on  or  before  lanuarv  26. 
2001   We  did  not  receive  any  comments 
Therefore,  the  rule  is  adopted  as  final 
without  change. 

The  Postal  Service  is  hereby  giving 
notice  of  a  final  rule  to  exempt  the 
.Suspicious  Transaction  Report  system 
from  certain  provisions  of  the  Privacy 
Act  pursuant  to  5  U.S.C.  552a(k)(2).  the 
reasons  for  exempting  the  system  of 
records  from  sections  (c)(3},  (d).  (e)(l!. 
{e)(4)(G).  (e)(4)(H).  le)(4)(l).  and  (f)  of  the 
Privacy  Act  are  set  forth  in  the  proposed 
rule. 

List  of  Subjects  in  39  CFR  Part  266 

Privacy. 

For  the  reasons  set  out  in  the 

preamble,  the  Postal  Service  is 
amending  part  266  of  39  CFR  as  follows: 


PART  266— PRIVACY  OF 
INFORMATION 

1  The  authority  citation  for  part  266 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  401;  5  U.S.C.  552a. 

2  Sec  lion  266.9  is  amended  by 
adding  paragraph  {b)(7)  to  read  as 
follows: 

*         «         *         «         * 

(b)  *  *  * 

(7)  Finance  Records — Suspicious 
Transaction  Reports.  USPS  050.080. 
This  system  is  exempt  from  5  U.S.C. 
552a  (cK3).  (d)(1)  through  (4),  (e)(1), 
(e)(4)(G),  (e)(4)(Hj,  (e)(4)(I),  and  (f)  to  the 
extent  that  information  in  the  system  is 
subject  to  exemption  pursuant  to  5 
U.S.C  552a(k)(2)  as  material  compiled 
for  law  enforcement  purposes.  The 
reasons  for  exemption  follow. 

(i)  Disclosure  to  the  record  subject 
pursuant  to  subsections  (c)(3)  through 
(d)(1)  through  (4)  would  violate  the  non- 
notification provision  of  the  Bank 
Secrecy  Act,  31  U  S  C  5318(g)(2),  under 
which  the  Postal  Service  is  prohibited 
from  notifv'ing  a  tran.saction  participant 
that  a  suspicious  transaction  report  has 
been  made  In  addition,  the  access 
provisions  of  subsections  (c)(3)  and  (d) 
would  alert  individuals  that  they  have 
been  identified  as  suspects  or  possible 
subjects  of  investigation  and  thus 
seriously  hinder  the  law  enforcement 
purposes  underlying  the  suspicious 
transaction  reports 

(ii)  This  system  is  in  compliance  with 
subsection  (e)(l1,  because  maintenance 
of  the  records  is  required  by  law.  Strict 

application  of  the  relevance  and 
necessity  requirements  of  subsection 
(e)(1)  to  suspicious  transactions  would 
be  impractical,  however,  because  the 
relevance  or  necessity  of  specific 
information  can  often  be  established 
onlv  after  considerable  analysis  and  as 
an  investigation  progresses 

(iii)  The  requirements  of  subsections 
(e)(4KG).  (H).  and  (I)  and  subsection  (f) 
do  not  apply  because  this  system  is 
exempt  from  the  individual  access  and 
amendment  provisions  of  subsection 
id).  Nevertheless,  the  Postal  Service  has 
published  notice  of  the  record  source 
categories  and  the  notification,  access, 
and  contest  procedures. 

An  appropriate  revision  of  39  CFR 
266-9  to  reflect  the  final  change  will  be 
published 

Stanley  F  Mires. 

Chief  Counsel,  Legislative. 

[FR  Dor  02-33005  Filed  12-30-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IM29-18,  FRL-57413-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

agency:  Environmental  Protection 

.•Ve.^ncy  (EPA). 

ACTION:  Ehrect  final  rule. 


summary:  On  April  3,  2000,  the  Indiana 
Df  j:  nn  :r,ent  of  Environmental 
Ndanageinent  (IDEM)  submitted  a  site- 
specific  State  Implementation  Plan  (SIP) 
revision  request  concerning  volatile 
organic  compound  (VOC)  reasonably 
available  control  technology  (RACT) 
requirements  for  the  Naval  Surface 
Warfare  Center,  Crane  Division  (NSWC 
Crane)  in  Crane,  Indiana,  The  SIP 
submission  allows  the  Department  of 
the  Navy  to  use  military  specification 
coatings  containing  a  VOC  content  of  up 
to  5.45  pounds  per  gallon  for  the 
painting  operations  in  Building  2728  at 
NSWC  Crane.  This  rulemaking  action 
approves,  using  the  direct  final  process. 
the  Indiana  SIP  revision  request, 
DATES:  This  rule  is  effective  on  March  3, 
2003.  unless  EPA  receives  adverse 
written  comments  by  January  30.  2003. 
If  adverse  comment  is  received,  EPA 
will  publish  a  timely  withdrawal  of  the 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect 

ADDRESSES:  Written  comments  should 
be  sent  to:  J,  Elmer  Bortzer,  Chief. 
Regulation  Development  Section,  Air. 
Programs  Branch  (AR-ISJ),  U.S, 
Environmental  Protection  Agency,  77 
West  lackson  Boulevard,  Chicago. 
Illinois  60604. 

Copies  of  this  SIP  revision  request  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
address:  U.S.  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division.  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604  (It  is 
recommended  that  you  telephone 
Francisco  J.  Acevedo  at  (312)  886-6061 
before  \'!siting  the  Region  5  Office  ) 
FOR  FURTHER  INFORMATION  CONTACT: 
Francisco  I  Acevedo.  Regulation 
Development  Section.  Air  Progreuns 
Branch  (AR-18J).  U.S.  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  Telephone:  (312)886-6061.  E- 
mail   ncpvedr  ^mrr;Fr-->^'ppa  gov. 
SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  the  terms 
"you"  and  "me'  refer  to  the  reader  of 
this  rulemaking  and  to  sources  subject 
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to  the  State  rule  addressed  by  this 
proposed  rulemaking,  and  the  terms 
or  "our"  refer  to  the  EPA. 


we. 


us. 


A.  What  Action  Is  EPA  Taking? 

B.  Why  is  EPA  Taking  This  Action? 

C.  How  Does  This  Action  Change  Pollution 
Control  Kequirements  for  NSWC  Crane? 

D.  How  Did  EPA  Make  This 
Determination? 

E.  Will  This  Action  Adversely  Impact  Air 
Quality  in  the  Area? 

F.  What  Is  EPA's  Final  Determination? 

\   What   \(  (11.11  Is  11'  \  I  ,iking? 

tPA  IS  approving  a  revision  to 
Indiana's  SIP  to  allow  the  Department  of 
the  Navy  to  use  military  specification 
coatings  containing  a  VOC  content  up  to 
5.45  pounds  of  VCXi  per  gallon  of 
coating  less  water  for  the  projectile 
renovations  operations  in  Building  272H 
at  NSWC  Crane 

H    V\hv  Ls  KPA  Takmu  I  his    V.tmn' 

SIP  rule  326  lAC;  8-2-9  (General 
Provisions  Relating  to  VOC  Rules: 
Miscellaneous  Metal  Coating 
Operations)  generally  prohibits 
miscellaneous  metal  coating  operations 
from  using  coatings  with  a  VOC  content 
greater  than  3.5  pounds  of  VOC  per 
gallon  of  coating  less  water.  NSWC 
Crane  submitted  a  petition  to  the 
Commissioner  of  IDEM  on  |uly  13.  1999 
requesting  the  use  of  military 
specification  coatings  containing  a  VOC 
content  greater  than  3.5  pounds  per 
gallon.  NSWC  Crane  requested  the 
change  because  it  could  not  locate  any 
low  VOC  substitute  that  would  meet  the 
military  specification  TT-E-516,  TT-P- 
664D.  or  1T-T-306  requirements.  These 
coatings  are  required  to  meet  the 
performance  specifications  for  coating 
of  the  military  projectiles  currently 
manufactured  at  NSWC  Crane. 

According  to  326  lAC  8-1-7  (General 
Provisions  Relating  to  VOC  Rules: 
Military  Specifications),  if  emission 
limitations  established  in  326  lAC 
Article  8  (General  Provisions  Relating  to 
VOC)  conflict  with  military 
specifications,  the  owner  or  operator  of 
the  source  may  petition  the 
Commissioner  of  IDEM  to  have  military 
specifications  be  the  controlling 
limitation.  If  the  Commissioner 
approves  the  petition,  the  modified 
limitation  shall  be  submitted  to  EPA  as 
a  SIP  revision. 

IDEM  evaluated  the  petition  for 
military  specifications  and  the  proposed 
SIP  limit  of  5.45  pounds  of  VOC  per 
coating  less  water.  The  coatings  that 
NSWC  Crane  is  currently  using  meet  the 
requirements  of  Composition  L.  which 
according  to  the  corresponding  Military 
Specifications  is  the  low-VOC  version  of 
these  materials.  Based  on  the  Material 


Safety  Data  Sheets  for  the  materials  used 
in  this  operation,  IDEM  calculated  that 
the  VOC  content  for  all  the  coatings 
used  ranged  from  4.88  to  5.45  pounds  of 
VOC  per  coating  less  water.  Therefore, 
the  5.45  pounds  of  VOC  per  coating  less 
water  is  the  highest  allowable  limit 
which  will  enable  all  coatings  in  this 
operation  to  be  in  compliance. 

On  April  3,  2000,  IDEM  submitted  to 
EPA  the  modified  limitations  as  a 
revision  to  the  SIP.  NSWC  Crane 
submitted  additional  information  on 
October  18,  2001  and  June  28,  2002,  in  " 
response  to  requests  for  additional 
justification  from  IDEM  and  EPA.  In  this 
notice,  we  are  taking  action  to  approve 
the  submittal. 

(     Hovs  r)o»'s  This  \(  tion  rhanep 
Pollution  (  onliul  Ki'quin'inents  tor 
NSWC  Crane? 

In  the  early  1990s  Indiana  adopted 
RACT  regulations  for  the  entire  State. 
We  approved  these  regulations  and 
incorporated  them  into  Indiana's  SIP  for 
ozone  (40  CFR  52.770).  NSWC  Crane 
manufactures  ammunition,  rockets  and 
other  military  ordinances  and,  under 
these  rules,  is  subject  to  a  limit  of  3.5 
pounds  of  VOC  per  gallon  of  coating 
less  water  for  coatings  used  on  military 
projectiles. 

Our  approval  of  alternate  control 
requirements  for  NSWC  Crane  exempts 
the  painting  operations  in  Building  2728 
from  the  3.5  pounds  of  VOC  per  gallon 
of  coating  limit  required  for  any 
miscellaneous  metal  coating  operation 
and  will  allow  the  use  of  military 
specification  coatings,  containing  a  VOC 
limit  of  up  to  5.45  pounds  of  VOC  per 
gallon  of  coating  less  water. 

D.  How  Did  EPA  Make  This 
Determination? 

EPA  reviewed  the  military 
specifications  provided  by  NSWC  Crane 
and  submitted  by  IDEM,  and 
independently  investigated  the 
availability  of  alternate  coatings.  EPA 
has  determined  that  there  are  currently 
no  approved  alternative  coatings 
available  that  meet  the  military 
specifications  for  the  155mra  projectiles 
painted  at  NSWC  Crane. 

In  making  this  determination,  EPA 
consulted  with  the  Armament  Research 
Development  and  Engineering  Center 
(ARDEC),  in  Picatinny,  NJ,  the  agency 
responsible  for  identifying  the  paint 
requirements  for  the  155mm  projectiles 
used  at  NSWC  Crane.  ARDEC  is 
currently  executing  a  low-VOC 
ammunition  coating  project  to  address 
the  environmental  coating  issue  at  the 
NSWC  Crane  facility  and  is  in  the 
process  of  testing  VOC  compliant 
coatings  to  determine  if  they  will 


comply  with  military  specifications' 
used  at  NSWC  Crane.  The  laboratory 
testing  phase  of  selected  VOC  compliant 
coating  candidates  was  completed  this 
summer  and  the  next  phase  consists  of 
field  testing  selected  coatings  to 
determine  if  they  meet  the 
specifications.  Once  ARDEC  identifies 
that  complying  coatings  are  available, 
NSWC  Crane  will  need  to  modify  its 
operations  to  allow  for  the  use  of 
coatings  complying  with  the  3.5  pounds 
of  VOC  per  gallon  of  coating  less  water. 

V   Will  This  Action  Adversely  Impact 
\ir  Quality  m  the  Area? 

i\.bVV(,  (.raiin  is  located  in  Martin 
County  which  is  designated  as 
attainment  for  ozone.  All  available 
monitoring  data  indicates  that  the  area 
is  in  attainment  of  the  1-hour  standard 
and  regional  modeling  indicates  that  the 
area  will  meet  the  8-hour  standard  when 
Indiana's  nitrogen  oxide  rule  is  in  effect. 
Since  1999.  NSWC  Crane  has  been 
operating  under  a  State-approved 
variance  which  allows  emissions 
equivalent  to  the  emissions  allowed 
under  the  SIP  revision  that  we  are 
approving  with  this  action. 
Consequently,  our  approval  of  the 
alternate  control  requirements  for 
NSWC  Crane  should  not  interfere  with 
attainment  or  continued  maintenance  of 
the  ozone  standard. 

F.  What  Is  EP.\s  Final  Determination? 

Based  on  the  rationale  set  forth  above, 
we  are  approving  a  revision  to  the  VOC 
control  requirements  for  the  painting 
operations  in  Building  2728  at  NSWC 
Crane.  Our  approval  of  this  revision 
makes  federally  enforceable  the  portion 
of  the  State's  October  12,  1999, 
Significant  Source  Modification  No. 
SSMlOl-11153-00005.  which 
establishes  alternate  control 
requirements  for  NSWC  Crane. 

We  are  publishing  this  action  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  revision  and 
anticipate  no  adverse  comments. 
Howpvpf.  in  a  separate  document  in  this 
Federal  Rej^ister  publication,  we  are 
proposing  to  approve  the  SIP  revision 
should  adverse  written  comments  be 
filed.  This  action  will  be  effective 
without  further  notice  unless  we  receive 
relevant  adverse  written  comment  by 
January  30,  2003.  Should  we  receive 
such  comments,  we  will  publish  a  final 
rule  informing  the  public  that  this 
action  will  not  take  effect  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  this  action  will 
be  effective  on  March  3.  2003. 
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Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  Octnbfr  4    1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  Thai 
Significantlv  Affeit  Enprgv  Supplv. 
Distribution,  or  Use'   (6b  FR  28J55,  Ma% 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  bv 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  signific;ant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulator\  Flexibility 
Act  (5  U.S.C,  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  bv  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  m  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.' November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  statte  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntar>'  consensus 
standards  (VCS),  EPA  has  no  authority 


to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act,  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  o'f  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
r  S  C  section  801  et  seq  .  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  repcrt  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
I'nited  States.  Section  804  exempts  from 
section  801  the  following  types  of  rules: 
(IJ  Rules  of  particular  applicability;  (2) 
rules  relating  to  agency  management  or 
personnel;  and  (3)  rules  of  agency 
organization,  procedure,  or  practice  that 
do  not  substantially  affect  the  rights  or 
obligations  of  non-agency  parties,  5 
U.S.C.  804(3).  EPA  is  not  required  to 
submit  a  rule  report  regarding  this 
action  under  section  801  because  this  is 
a  rule  of  particular  applicability. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  3,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hazardous  air 
pollutants.  Incorporation  by  reference, 
Volatile  organic  compounds.  Ozone. 

Dated:  November  14.  2002. 
Bharal  Mathur. 

Acting  Regional  Adpiinistmtor,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Xulhorify:  42  U.S.C.  7401  et  seq. 

Subpart  P — Indiana 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(156)  to  read  as 
follows: 

§52  770     lOentltication  0*  piar 

*  •  «  •  « 

(C)*    *     * 

(156)  On  April  3,  2000  the  State 
submitted  a  revision  to  Indiana's  State 
Implementation  Plan  to  allow  the 
Department  of  the  Navy  use  of  military 
specification  coatings  containing 
volatile  organic  compound  (VOC) 
control  requirements  with  content  up  to 
5.45  pounds  of  VOC  per  gallon  of 
coating  less  water  for  the  projectile 
renovations  operations  in  Building  2728 
at  the  Naval  Surface  Warfare  Center, 
Crane  Division. 
(i)  Incorporation  by  reference 
(A)  Part  70  Significant  Source 
Modification  No.:  101-11153-00005  as 
issued  by  the  Indiana  Air  Pollution 
Control  Board  on  October  12,  1999. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
[FRL-742&-2) 

RIN  2060-AK44 

Protection  of  Stratospheric  Ozone 
Additional  Reconsideration  of  Petrton 
Criteria  and  Incorporatton  of  Montreai 
Protocol  Decisions 

AGENCY:  Environmental  Protection 

Aci'nrv  (EPA). 
ACTION   Final  rule. 

summary:  With  this  action,  EPA  is 
making  minor  revisions  to  the 
accelerated  phaseout  regulations  that 
govern  the  production,  import,  export, 
transformation  and  destruction  of 
substances  that  deplete  the  ozone  layer 
under  the  authority  of  Sections  604, 
605,  606,  and  614  of  Title  VI  of  the 
Clean  Air  Act  Amendments  of  1990 
(CAA  or  the  Act).  As  part  of  this  action. 
EPA  is  clarifying  the  petition  process  for 
imports  of  used  class  I  controlled 
substances.  Today's  amendments  also 
reflect  changes  in  U.S.  reporting 
obligations  under  the  Montreal  Protocol 
on  Substances  that  Deplete  the  Ozone 
Layer  (Protocol)  due  to  a  recent  decision 


79862 


F»'dpral   Retiisfei     \ 


\ 


r;i-'s,i,)v    DtM  fmb-'r    n     2()()1    Ri 


ami  Rf'i^ulation^ 


by  countries  that  are  Parties  to  this 
international  agreement.  Additionally, 
in  response  to  a  petition  submitted  to 
EPA,  the  Agency  is  removing  the 
requirement  in  the  petition  process  for 
imports  of  used  class  I  controlled 
substances  that  a  person  must  certify 
knowledge  of  tax  liability. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
lanuarv  30,  2003. 

ADDRESSES:  Materials  supporting  this 
i  aitiiuaking  and  comments  are 
contained  in  Public  Docket  No.  A-92- 
13,  U.S.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  The  docket  is 
located  in  Room  M-1500.  Waterside 
Mall  (Ground  Floor).  Dockets  may  be 
inspected  from  Sam  until  12  noon,  and 
from  1:30  p.m.  until  3  p.m.,  Monday 
through  Friday.  EPA  may  charge  a 
reasonable  fee  for  copying  docket 
matpfiais 

FOR  FUHTHEH  iNf-OHMATION  CONTACT:  The 

Stratospheric  (Jzune  I'rotection  Hotline 
at  1-800-269-1996  between  the  hours 
of  10  a.m.  and  4  p.m.  Eastern  Standard 
Time,  or  Suzie  Kocchi.  U.S. 
Environmental  Protection  Agency, 
Global  Programs  Division  (62051).  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC,  20460.  (202)-564-5289. 
kocchi  suzanne®epa.gov. 

SUPPLEMENTARY  INFORMATION" 

i  atilt^  »l  l.uiilciit.s 

1  What  Is  the  Legislative  and  Regulatory 
Barkground  of  Phasing  Out  Production  and 
t^onsumplion  of  Controlled  Substances 
That  Deplete  the  Ozone  L,ayer? 

II.  What  Is  the  Context  for  Today's  Final  Rule 

III.  What  Are  EPA's  Responses  to  Comments? 
A.  What  Are  the  results  of  Sections  KPA 

Withdrew  on  0<.tober  5.  1998  (6.1  KK 
53290)  From  the  Dire<:t  Final  Rule 
Published  on  Augu.st  4.  1998  (63  FR 
41627)? 
B  What  Are  EPA's  Responses  to  Comments 
Regarding  the  Petition  Process  To  Import 
Used  Controlled  Substances? 

1.  Seftion  82. .3 — What  Are  the  DePinitions 
for  the  Phrases  "Individual  Shipment," 
"Non-Objection  Notice."  and  "Soun:»! 
Facility"? 

2.  Section  82.4— What  Quantity  Constitutes 
a  Separate  Violation? 

3.  Section  82.13 — What  Are  the  Changes  to 
the  Process  for  Submitting  a  Petition  To 
Import  Used  Class  I  (-onlrolled 
Substances? 

a.  Changing  the  rff-  minimis  Quantity  for  an 
Individual  Shipment  for  which  a  Person 
Is  Required  To  Submit  a  Petition  To 
Import  Used  Class  I  Controlled 
Substances. 

b.  How  Much  Time  Will  EPA  Have  for 
Reviewing  Petitions? 

c.  What  Are  the  Revised  and  Expanded 
Information  Requirements  for  a  Petition 
To  Import  Used  Class  I  Controlled 
Substances? 


d.  Why  Is  the  Information  Requirement 
Regarding  the  Certification  of  Tax 
Liability  for  Used  Class  I  Controlled 
Substances  Being  Removed  From  the 
Petition  Process? 

e.  On  What  Grounds  Can  EPA  Issue  an 
Objection  Notice  to  a  Petition  for  the 
Import  of  Used  Class  I  Controlled 
Substances? 

f.  What  Mu.st  Accompany  the  Shipment  of 
Used  Class  I  Controlled  Substances 
through  U.S.  Customs  Clearance? 

C.  Why  Does  This  Rule  Not  Affect  the 
Provisions  for  Transferring  Essential-Use 
Allowances  in  40  CFR  82.12? 

D.  Why  Does  This  Rule  Not  Include 
Recordkeeping  and  Reporting 
Requirements  in  40  CFR  82.13  for 
Quantities  of  Class  I  Controlled 
Substance  Used  as  a  Process  Agent? 

E.  What  Changes  Is  EPA  Making  to  the 
Rec:ordkeeping  and  Reporting 
Requirements  for  Entities  Allocated 
Essential-Use  Allowances? 

IV.  What  Is  the  Address  for  Submission  of 
Reports  and  Petitions? 

V.  Administrative  Requirements 

VI.  ludicial  Review 

I    U  h.it  N  ihf  I  fi^isi.itivf  and 
Ki't;ul.iliir\  Hhi  Wyrouiul  ol  Phasinij  Out 
l'ri)<iu(  tiou  and  (  onsumption  ot 
(  niitnilU'd  Sulislanc  fs  that  l)«'pl»*l»' the 
(  )/(irit'  I  ,ivi'r? 

1  lie  I, 111  lent  regulatory  requirements 
of  the  Stratospheric  Ozone  Protection 
Program  that  limit  production  and 
consumption  of  ozone-depleting 
substances  were  promulgated  by  the 
Environmental  Protection  Agency  (EPA 
or  the  Agency)  in  the  Federal  Register 
on  December  20,  1994  (59  FR  65478). 
May  10,  1995  (60  FR  24970).  August  4. 
1998  (63  FR  41625),  and  October  5.  1998 
(63  FR  53290).  The  regulatory  program 
was  originally  published  in  the  Federal 
Register  on  August  12.  1988  (53  FR 
30566).  in  response  to  the  1987  signing 
of  the  Montreal  Protocol  on  Substances 
that  Deplete  the  Ozone  Layer 
(Protocol).'  The  U.S.  was  one  of  the 
original  signatories  to  the  1987  Montreal 
Protocol  and  the  U.S.  ratified  the 
Protocol  on  April  4.  1988.  Congress  then 
enacted,  and  President  Bush  signed  into 
law,  the  Clean  Air  Act  Amendments  of 
1990  (CAA  or  the  Act)  that  included 
Title  VI  on  Stratospheric  Ozone 
Protection.  Today's  actions  amend  the 
existing  EPA  regulations  published 
under  Sections  604.  605,  606  and  614  of 
the  CAA  governing  the  production  and 
consumption  of  ozone-depleting 
substances.  Today's  amendments  are 


'  .Several  revisiun.'i  to  the  original  1988  rule  were 
issued  on  the  fcillowing  dates:  February  9,  1989  (54 
FR  6376),  April  3,  1989  (54  FR  13502),  |ulv  5,  1989 
(54  FR  2806;i|.  luly  12,  1989  (54  FR  29337), 
February  13.  1990(55  FR  5005),  |une  15.  1990(55 
FR  24490)  and  |une  22,  1990  (55  FR  25812)  |uly  30, 
1992  (57  FR  33754).  and  December  10.  1993  (58  FR 
6S018). 


designed  to  ensure  the  U.S.  meets  its 
obligations  under  the  Protocol  and  the 
CAA 

EPA  derives  its  authority  for  today's 
action  from  sections  602,  604,  605,  606, 
and  614  of  the  CAA.  One  of  today's 
changes  is  made  to  reflect  a  decision 
taken  by  the  Parties  to  the  Protocol.  EPA 
is  acting  in  accordance  with  section  614 
of  the  CAA  in  aiiHiiditu;  the  regulations 
to  reflect  this  change  .St-t  tiun  614  of  the 
CAA  states  that  Fitle  VI  of  the  Act 
"shall  be  construed,  interpreted,  and 
applied  as  a  supplement  to  the  terms 
and  conditions  of  the  Montreal  Protocol, 
as  provided  in  Article  2.  paragraph  11 
thereof,  and  shall  not  be  construed, 
interpreted,  or  applied  to  abrogate  the 
responsibilities  or  obligations  of  the 
United  States  to  implement  fully  the 
provisions  of  the  Montreal  Protocol.  In 
the  case  of  conflict  between  any 
provision  of  (Title  VI  of  the  CAA)  and 
any  provision  of  the  Montreal  Protocol, 
the  more  stringent  provision  shall 
govern."  Section  606  of  the  CAA  allows 
EPA  to  accelerate  the  phaseout 
schedules  found  in  sections  604  and  605 
of  tho  Act  Today's  action  adjusts  the 
regui.itorv  framework  promulgated 
un<ii  I     ••  tmn  h06.  while  retaining  the 
acceifidttii  phaseout  dates. 

The  requirements  contained  in  the 
final  rules  published  in  the  Federal 
Register  on  December  20.  1994  (59  FR 
65478).  May  10.  1995  (60  FR  24970), 
August  4.  1998  (63  FR  41625).  and 
October  5.  1998  (63  FR  53290)  establish 
an  Allowance  Program.  The  Allowance 
Program  and  its  history  are  described  in 
the  notice  of  proposed  rulemaking 
'N'PRM)  published  in  the  Federal 
Ke^ister  on  November  10.  1994  (59  FR 
56276).  The  control  and  the  phaseout  of 
production  and  consumption  of  ozone- 
depleting  substances  as  required  under 
the  Protocol  and  CA.\  ire  u  r  nmpli'^hed 
through  the  AllowaiK  >   i'muLun 

In  developing  fbe  Ali.ivN.nu  e  Program, 
EPA  collected  infornidliun  un  the 
amounts  of  ozone-depleting  substances 
produced,  imported,  exported, 
transformed  and  destroyed  within  the 
United  States  for  specific  baseline  years 
for  specific  chemicals.  This  information 
was  used  to  establish  the  U.S. 
production  and  consumption  ceilings 
for  these  chemicals.  The  data  were  also 
used  to  assign  company-specific 
production  and  import  rights  to 
companies  that  were  in  most  cases 
producing  or  importing  during  the 
specific  year  of  data  collection.  These 
production  or  import  rights  are  called 
"allowances."  Due  to  the  complete 
phaseout  of  many  of  the  ozone- 
depleting  chemicals,  the  quantities  of 
production  allowances  and 
consumption  allowances  granted  to 
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companies  for  those  chemicals  were 
graiiudllv  reduced  and  eventually 
eliminated   Production  allowances  and 
consumption  allowances  continue  to 
exist  for  only  one  specific  class  1 
controlled  t)zone-depleting  substance — 
methvl  bromide.  All  other  produ(  tion  or 
consumption  of  class  1  controlled 
substances  is  prohibited  under  the 
Protocol  and  the  CAA.  but  for  a  few 
narrow  exemptions 

In  the  context  of  the  regulatory 
program,  the  use  of  the  terra 
consumption  may  he  misleading. 
Consumption  does  not  mean  the  "use" 
of  a  controlled  substance,  but  rather  is 
defined  as  production  plus  imports 
minus  export  of  controlled  substances 
( Article  1  of  the  Protocol  and  Section 
601  of  the  CAA).  Class  1  controlled 
substances  that  were  produced  or 
imported  through  the  expenditure  of 
allowantes  prujr  to  their  phaseout  date 
can  continue  to  be  used  by  industry  and 
the  public  after  that  specific  chemical's 
phaseout  under  these  regulations, 
unless  otherwise  precluded  under 
separate  regulations. 

The  specific  names  and  chemical 
formulas  for  the  controlled  ozone- 
depleting  substances  in  the  tiroups  of 
class  I  controlled  substances  are  in 
Appendix  A  and  Appendix  F  in  Subpart 
A  of  40  CFR  Fart  82  The  specific  names 
and  chemical  formulas  for  the  class  II 
controlled  ozone-depleting  substances 
are  in  Appendix  B  and  Appendix  F  in 
Sub[)art  A 

Although  the  regulations  phased  out 
the  production  and  consumption  of 
class  I,  Group  11  (halons)  on  lanuarv  1 
1994,  and  all  other  class  1  controlled 
substances  (except  methvl  hromidei  on 
January  1.  1996.  a  ver\'  limited  number 
of  exemptions  exist,  consistent  with 
U.S.  obligations  under  the  Protocol.  The 
regulations  allow  for  the  manufacture  of 
[)hased-out  class  I  controlled 
substances,  provided  the  substances  are 
either  transformed,  or  destroyed   (40 
CFR  82.4(b))  They  also  allow  limited 
manufacture  if  the  substances  are  [\] 
exported  to  countries  listed  under 
Article  5  of  the  Protocol.  (2)  produced 
for  essential  uses  as  authorized  by  the 
Protocol  and  the  regulations,  or  (3) 
[iroduced  with  destruction  or 
transformation  credits.  (40  CFR  82.4  (b)) 

The  regulations  allow  import  of 
phased-out  class  I  controlled  substances 
provided  the  substances  are  either 
transformed  or  destroyed.  (40  CFR 
82.4(d))  Limited  exceptions  to  the  ban 
on  the  import  of  phased-out  class  I 
controlled  substances  also  exist  if  the 
substances  are:  (1)  Previously  used,  (2) 
imported  for  essential  uses  as 
authorized  bv  the  Protocol  and  the 


regulations,  or  (3)  a  transhipment  or  a 
heel.  (40CFR82.4(d}l 

II.  What  Is  the  Context  for  Today's 
Final  Rule? 

On  Augu.st  4.  1998.  EPA  published  a 
direct  final  rule  and  a  concurrent  notice 
of  proposed  rulemaking  m  the  Federal 
Register  [b'A  FR  41625.  63  FR  4ib5^i. 
EPA  received  comments  on  .some 
portions  of  the  rulemakings  and 
therefore  published  a  partial  withdrawal 
of  the  direct  final  rule  in  the  Federal 
Register  on  October  5,  1998  (bJ  FR 
.53290)  In  Part  111  of  today's  action,  EPA 
responds  to  comments  and  describes  the 
.^gencv  s  final  action  changing  the 
Allowance  Program  in  Subpart  A  of  40 
CFR  Part  82 

III.  What  Are  EPA  s  Responses  to 
Comments? 

A.  What  /.s  Happening  to  the  Sections 
EPA  Withdrew  on  Octobers,  1998(63 
FR  53290)  From  the  Direct  Final  Rule 
Published  on  August  4,  1998  (63  FR 
41627}'!' 

\.  The  definition  for  individual 
shipment  is  contained  in  this  rule. 

2.  The  definition  for  non-objection 
notice  is  c  untamed  in  this  rule. 

3.  The  definition  for  source  facility  is 
contained  m  this  rule. 

4.  The  definition  for  national  security 
allowances  is  contained  in  the  Notice  of 
Proposed  Rulemaking  published  in  the 
Federal  Register  on  July  20,  2001  (66  FR 
38064) 

5  The  revision  of  newly  designated 
40  CFR  82.4(j).  addressing  the 
prohibition  on  the  import  of  any  used 
1  lass  1  controlled  substance  by  a  person 
that  has  not  received  a  non-objection 
notice,  is  contained  in  this  rule. 

6.  The  paragraph  (t)(3)  in  newly 
designated  40  CFR  82.4(t)  proposed 
alloc  dting  essential-use  allowances  for 
quantities  of  a  specific  class  I  controlled 
substance  bv  means  of  a  confidential 
letter  for  pre-2000  control  periods,  thus 
it  is  no  longer  applicable  and  is  not 
contained  in  any  rule. 

7.  The  paragraph  (u){3)  in  newly 
designated  40  CFR  82.4(u),  addressing 
national  security  production  allowances 
for  HCFC-141B,  is  contained  in  the 
Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register  on 
iuly  20,  2001  (66  FR  38064). 

8.  The  paragraph  (a){5)  in  revised  40 
CFR  82.9(a).  addressing  the  baseline 
amounts  for  Article  5  production 
allowances,  is  contained  in  the  direct 
final  rule  published  in  the  Federal 
Register  on  November  28,  2000  (65  FR 
70795) 

9  The  addition  of  40  CFR  82.9(g), 
addressing  national  security  production 


allowances  for  HCFC-141B,  is 
contained  in  the  Notice  of  Proposed 
Rulemaking  published  in  the  Federal 
Register  on  July  20.  2001  (66  FR  38064). 

10.  The  addition  of  40  CFR 
82.12(a)(3).  addressing  essential-use 
allowances  for  metered-dose  inhalers 
(MDIs),  is  contained  in  the  direct  final 
rule  published  in  the  Federal  Register 
on  March  13,  2001  (66  FR  14760J 

1 1 .  The  addition  of  40  CFR 
82.13(f)(2)(xvii).  (g)(l)(xvii),  and 
(g)(4)(xv)  and  the  revision  of  newly 
designated  40  CFR  82.13(f)(3)(xiii). 

w  hich  relate  to  proposed  recordkeeping 
and  reporting  for  process  agent  uses  of 
controlled  substances,  are  not  contained 
in  this  final  rule  because  of  a  Decision 
by  the  Parties  to  the  Protocol  in  the 
intervening  time.  The  Agency  will 
consider  whether  to  take  action  to 
address  process  agent  uses  of  controlled 
substances  in  fut\u«  rulemakings. 

12.  The  revision  of  40  CFR  82  13  (g)(2) 
and  (3),  addressing  the  petition  process 
for  submitting  a  request  to  import  a  used 
class  1  controlled  substance,  is 
contained  in  this  rule. 

13  The  revision  of40  CFR  82. 13(u), 
addressing  reporting  requirements  for 
essential  use  allowances,  is  contained  in 
this  rule. 

B.  What  Are  EPA 's  Responses  to 
Comments  Regarding  the  Petition 
Process  To  Import  Used  Controlled 
Substances? 

In  the  direct  final  rule  and  concurrent 
proposal  published  in  the  Federal 
Register  on  August  4,  1998,  EPA  set 
forth  changes  to  the  petition  process  for 
the  import  of  used  controlled 
substances,  EPA's  goal  was  to  clarify 
existing  provisions  and  to  strengthen 
the  Agency's  ability  to  ensure  that 
material  is.  in  fact,  previously  used 
before  it  is  imported.  EPA  received 
twelve  comments  on  amendments  to  the 
petition  process  for  importing  used 
controlled  substances  and  therefore 
withdrew  all  the  amendments  related  to 
the  petition  process  before  the  rule 
became  effective  on  October  5.  1998. 

The  petition  process  for  importing 
used  controlled  substances  is  found  in 
various  paragraphs  (40  CFR  82.3 
through  40  CFR  82.13)  of  the 
Stratospheric  Ozone  Protection 
Program.  In  responding  to  comments, 
this  preamble  begins  with  changes  in 
Section  82.3 — Definitions,  then 
addresses  comments  on  the  changes  in 
Section  82.4 — Prohibitions,  and  finally, 
addresses  comments  on  changes  in 
Section  82.13 — Recordkeeping  and 
reporting  requirements. 
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1    So<;ti()n  H/.J  — What  Are  the 
IHifinitions  for  the  Phrases  individual 
,shi|)rnent",  "Non-Objection  Notice", 
aiul  'Source  Facility"? 

EPA  proposed  to  add  definitions  for 
the  phrases  "individual  shipment", 
"non-objection  notice",  and  "source 
facility"  in  order  to  clarify  the  meaning 
of  existing  requirements  pertaining  to 
the  petition  process  for  imports  of  used 
controlled  substances. 

EPA  received  one  comment  on  the 
definition  of  "individual  shipment." 
The  comment  asks  for  a  clarification  of 
the  phrase  "not  to  be  dis-aggregated  '  in 
the  definition.  The  comment  also  points 
out  an  inconsistency  between  this 
phrase  and  the  phrase  "not  to  be 
aggregated"  in  the  initial  paragraph 
under  40  CFR  82.13(g)(2).  With  this 
action.  EPA  is  adding  a  definition  of 
"individual  shipment"  to  40  CFT^  82.3 
that  does  not  employ  the  phrase  "not  to 
be  dis-aggregated",  and  is  removing  the 
phrase  "not  to  be  aggregated"  from  the 
pre-existing  language  in  40  CFR 
82.13(g)(2).  The  intent  of  the  definition 
continues  to  be  the  same  as  nxplainoH 
in  the  rule  published  in  th<   t  t<iir.il 
Register  on  August  4.  199H:  iiiai  .in 
importer  shall  submit  a  petition  to 
import  a  specific  quantity  of  used  class 
1  controlled  substance  as  a  single  U.S. 
Customs  entry.  If  an  importer  cannot 
arrange  for  the  entire  quantity  to  be 
shippetl  as  one  entry  through  U.S. 
Customs,  the  importer  is  required  to 
submit  to  EPA  a  separate  petition  for  the 
quantity  of  each  individual  U.S. 
Customs  entry  of  a  used  controlled 
substance. 

EPA  received  no  comments  on  the 
definition  of  "non-objection  notice." 
EPA  is  finalizing  this  definition  as 
proposed. 

EPA  received  one  comment  on  the 
definition  of  "source  facility."  The 
commenter  states  that  the  phrase  "exact 
location"  is  too  spet:ific.  believing  that 
it  could  refer  to  the  valve  or  fitting  on 
the  piece  of  equipment  from  which  the 
used  controlled  substance  is  recovered. 
The  commenter  points  out  that  the  valve 
or  fitting  will  not  have  a  mailing 
address.  The  commenter  suggests 
replacing  the  phrase  "exact  l(x:ation" 
with  the  word  "site."  EPA  believes  there 
may  be  some  merit  to  the  commenter's 
concern  about  the  specificity  of  the 
proposed  phrase.  EPA's  intent  was  to 
refer  to  the  postal  address  of  the  owner 
of  the  equipment  from  which  the  ozone- 
depleting  substance  was  rei:overed,  not 
the  exact  location  of  the  specific  piece 
of  equipment.  However,  to  maintain  the 
consistency  of  the  wording  within  the 
definition.  EPA  is  replacing  the  phrase 
"exa<:t  location"  with  the  word 
"location"  rather  than  site. 


In  response  to  one  commenter's 
confusion  over  the  meaning  of  the  word 
"recover",  used  in  the  definition  of 
"source  facility".  EPA  would  like  to 
clarify  that  to  recover  a  controlled 
substance  means  to  remove  it  from  its 
intended  use  system.  EPA  does  not 
consider  the  transfer  of  a  controlled 
substance  from  one  container  to  another 
to  be  the  "recovery"  of  the  controlled 
substance. 

2.  Section  82.4— What  Quantity 
Constitutes  a  Separate  Violation? 

EPA  received  one  comment  on  the 
proposed  new  language  for  40  CFR 
82.4(j),  which  includes  a  prohibition  on 
the  import  of  any  used  class  1  controlled 
substance  by  a  person  that  has  not 
received  a  non-objection  notice  in 
accordance  with  40  CFR  82.13(g).  The 
commenter  believes  that  the  phrase 
"exact  quantity,  in  kilograms"  is  more 
precise  than  can  be  currently  met  by 
common  commercial  practices  because 
it  implies  that  a  tiny  fraction  of  a 
kilogram  would  be  a  violation.  EPA 
believes  that  the  final  sentence  of  40 
CFR  82.4(j)  clearly  indicates  that  it  is 
"every  kilogram  of  importation  "  that 
would  be  a  violation  and  that  this 
sentence  clarifies  the  phrase,  "exact 
quantity,  in  kjlograms."  If  a  person 
receives  a  non-objection  notice  from 
EPA  for  a  specific  quantity,  such  as  450 
kilograms,  the  wording  in  the 
pmhibition  would  make  the  451st 
kilogram  a  separate  violation.  If  the 
specific  quantity  approved  was  450 
kilograms,  the  import  of  450  kilograms 
plus  a  tiny  fraction  of  a  kilogram  would 
not  result  in  a  violation. 

3.  Section  82.13— What  Are  the  Changes 
to  the  Process  for  Submitting  a  Petition 
To  Import  a  Used  Class  I  Controlled 
Substance? 

The  following  discussion  responds  to 
adverse  comments  received  on  EPAs 
proposed  petition  process.  Provisions 
on  which  the  Agency  received  no 
adverse  comments  are  being  finalized  as 
proposed 

a.  Changing  the  de  minimis  Quantity  for 
an  Individual  Shipment  for  Which  a 
Person  Is  Required  To  Submit  a  Petition 
to  Import  Used  Class  I  Controlled 
Substances 

EPA  is  reducing  the  de  minimis 
amount  for  an  individual  shipment  for 
which  a  person  is  required  to  submit  a 
petition  to  import  used  class  1 
controlled  substances.  Section 
einfoU^i  ..f  the  final  rule  published  in 
the  i-fdit.tl  Kptjisteron  May  10.  1995. 
requires  a  person  to  submit  a  petition  to 
import  used  class  I  controlled 
substances  "for  each  individual 
shipment  over  150  pounds  "  A  de 


minimis  amount  of  150  pounds  was 
established  in  the  May  10.  1995  final 
rule  to  allow  companies  to  import  small 
samples  of  material  so  they  could  run 
laboratory  analyses  and  determine  if 
reclamation  would  be  physically 
possible  and  economically  justifiable 
before  importing  a  large  tank.  EPA  has 
since  learned  that  samples  of  class  I 
controlled  substances  are  generally 
taken  from  large  ISO-tanks  using  special 
cylinders  that  generally  weigh  less  than 
2  pounds.  EPA  is  therefore  setting  the 
de  minimis  quantity  at  five  (5)  pounds. 
EPA  believes  that  a  quantity  of  150 
pounds  is  much  larger  than  necessary  to 
conduct  laboratory  analysis  for  a 
prospective  import.  A  de  minimis  level 
of  five  pounds  allows  a  company  to  take 
three  samples  from  a  large  ISO-tank  so 
the  samples  can  be  sent  to  a  laboratory 
testing  facility  in  the  U.S.  without  being 
subject  to  the  petition  requirements  for 
used  material.  In  developing  today's 
amendments.  EPA  also  considered 
requiring  that  a  person  who  wishes  to 
import  any  quantity  of  used  class  I 
contnilled  substance,  regardless  of  the 
size,  be  required  to  submit  a  petition, 
thereby  eliminating  the  de  minimis  level 
altogether.  EPA  decided  not  to  eliminate 
the  de  minimis  level  altogether  in  order 
to  minimize  burden  on  the  regulated 
community  and  conserve  Agency 
resources. 

b.  How  Much  Time  Will  EPA  Have  for 
Reviewing  Petitions? 

EPA  received  seven  (7)  comments 
regarding  the  proposed  extension  of 
time  for  the  Agency's  review  of  petitions 
from  15  working  days  to  40  working 
days.  Five  of  these  comments  support 
the  extension  of  time  for  the  review  of 
petitions,  recognizing  the  importance  of 
independent  verification  of  the 
submitted  information.  The  five 
supportive  comments  also  indicate  that 
companies  could  easily  anticipate  the 
longer  review  period  and  manage  their 
business  practices  accordingly.  Two 
commenters  suggest  that  the  40  working 
day  review  period  would  be  too  long 
because  of  possible  shifts  in  market 
demand  during  this  time  and  the  need 
to  buy  the  material  overseas  in  a  shorter 
period.  EPA  believes  that  a  40-day 
review  period  is  necessary  because  of 
the  need  to  confirm  foreign 
governments'  restrictions  and 
requirements  for  exports  of  used 
controlled  substances,  as  well  as  to 
independently  verify  the  source  facility 
information  provided  in  the  petition.  In 
addition.  EPA  wishes  to  point  out  that 
many  shipments  of  used  class  I 
controlled  substances  over  the  past  5 
vears  were  made  at  least  6  months  after 
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the  Agency  issued  a  non-objection 
notice.  Thus,  today's  action  extends  the 
time  for  EP.'\'s  review  of  a  petition  to  40 
working  days  in  order  to  balance  the 
goals  of  re.sponsiveness  to  legitimate 
requests  to  import  used  class  I 
controlled  Mil'stances  and  thoroughness 
in  identifying  abuses  of  the  petition 
process. 

An  additional  two  (2)  comments 
object  tr)  the  removal  of  the  provision 
for  automatic  approval  of  petitions  if  the 
Agency  does  not  issue  a  notice  within 
the  40  working-day  review  period.  The 
commenters  state  that  the  petition 
process  already  impedes  the  normal 
time  of  a  commercial  import 
transaction.  The  automatic  approval 
provisions  were  originally  included  in 
the  process  to  ensure  that  the  Agency's 
review  did  not  unduly  delay 
commercial  transactions.  However.  EPA 
again  notes  that  many  shipments  of 
used  class  I  controlled  substances  over 
the  last  five  years  were  made  more  than 
6  months  after  the  date  EPA  issued  a 
non-objection  notice.  EPA  believes  that 
because  today's  action  would  make  the 
automatic  approval  process  inconsistent 
with  the  prohibition  in  40  CFR  82  4(j) 
that  requires  an  importer  of  used  class 
1  controlled  substance  to  receive  a  non- 
objection notice,  as  well  as  being 
inconsistent  with  the  requirement  that 
the  non-objection  notice  accompany  the 
shipment  through  U.S.  Customs,  the 
automatic  approval  provision  should  be 
removed  from  the  petition  process.  In 
eliminating  the  automatic  approval 
provision  EPA  is  committing  to 
continued  expeditious  review  and 
processing  of  petitions  to  avoid  delays 
in  commercial  transactions.  We  believe 
that  today's  changes  to  the  petition 
process  will  better  ensure  that  the 
material  entering  the  United  States  is,  in 
fact,  previously  used  class  I  controlled 
substance  so  the  U.S.  meets  its 
obligations  under  the  Montreal  Protocol 
and  prevents  illegal  imports  under  the 
Clean  Air  Act. 

c.  What  Are  the  Revised  and  Expanded 
Information  Requirements  for  a  Petition 
To  Import  Used  Class  I  Controlled 
Substances? 

EPA  listed  fourteen  (14)  information 
requirements  that  were  numbered  (i) 
through  (xiv)  in  the  August  4.  1998, 
direct  final  rule  and  concurrent 
proposal.  No  adverse  comments  were 
received  by  EPA  on  information 
requirements  40  CFR  82.13(g)(2)(i) 
through  (iii),  (vii),  (ix)  through  (xi), 
(xiii),  emd  (xiv),  accordingly.  EPA  is 
finalizing  these  requirements  as 

proposed. 

Comments  on  the  proposed 
information  requirement  in  40  CFR 
82.13(g)(2)(iv)  point  out  that  the  phrase 


"dated  documents"  is  ambiguous.  The 
proposed  information  requirement  in 
(iv)  was,  "A  detailed  description  of  the 
previous  use  of  the  controlled  substance 
at  each  source  facility  and  dated 
documents  indicating  the  date  the 
material  was  put  into  the  equipment  at 
each  source  facility  (material  must  have 
remained  in  the  equipment  at  least  24 
months  prior  to  recovery  to  be 
considered  previously  used)"  The 
commenters  suggest  that  the  phrase 
"dated  documents"  needs  clarification 
as  to  whether  the  Agency  is  seeking 
documents  dated  at  the  time  the  ODS 
was  put  into  the  equipment  or 
documents  dated  at  the  time  a  person 
submits  a  petition  certifying,  to  the  best 
of  their  knowledge,  when  the  ODS  was 
put  into  the  equipment.  In  addition, 
several  commenters  express  concern 
that  finding  documents  that  are  dated 
from  the  time  the  ODS  was  put  into  the 
equipment  may  be  virtually  impossible 
because  enterprises  only  keep 
documents  for  a  limited  number  of  years 
and  the  equipment  could  have  been 
filled  with  the  ozone-depleting 
substane  e  many  years  ago.  Finally, 
several  commenters  point  out  a  number 
of  practical  objections  to  the 
requirement  that  the  ODS  must  have 
remained  in  the  equipment  for  at  least 
24  months.  Two  commenters  suggest 
that  instead  of  requiring  documents 
regarding  the  date  when  the  controlled 
substance  was  put  into  equipment  EPA 
could  request  such  documents  be 
submitted,  when  possible,  but  at  a 
minimum  require  the  petitioner  to 
certify  a  'best  estimate"  of  the  length  of 
time  that  the  ODS  was  in  the 
equipment.  EPA  believes  that  these  are 
useful  suggestions.  In  addition,  EPA 
believes  that  the  practical  realities  cited 
by  commenters  regarding  a  minimum 
residence  time  for  the  ODS  in 
equipment  makes  such  a  requirement 
unworkable.  Thus,  instead  of  retaining 
the  language  from  the  proposal,  EPA  is 
adopting  the  following  language  in 
today's  final  action:  "A  detailed 
description  of  the  previous  use  of  the 
controlled  substance  at  each  source 
facility  and  a  best  estimate  of  when  the 
specific  controlled  substance  was  put 
into  the  equipment  at  each  source 
facility,  and,  when  possible,  documents 
indicating  the  date  the  material  was  put 
into  the  equipment."  EPA  believes  that 
it  has  discretion  under  the  existing  rules 
to  allow  an  import  to  proceed  if  a 
petition  contains  the  best  available 
information. 

EPA  received  one  comment  on  the 
proposed  information  requirement  in  40 
CFR  82.13(g)(2)(v).  which  requires  the 
person  submitting  a  petition  for  the 
import  of  used  ODS  to  include,  "A  list 


of  the  name,  make  and  model  number 
of  the  equipment  from  which  the 
material  was  recovered  at  each  source 
facility."  The  commenter  states  that 
obtaining  such  information  may  not 
always  be  possible.  The  commenter 
emphasizes  that  the  chain  of  custody  for 
used  refrigerant  may  involve  multiple 
transfers  of  ownership.  EPA  believes 
that  the  submission  of  this  information 
is  vital  to  the  Agency's  ability  to  verify 
that  the  controlled  substance  was,  in 
fact,  previously  used  and  is  not  simply 
a  quantity  of  falsely  labeled  controlled 
substance  that  was  newly  produced. 
EPA  uses  information  about  the  specific 
equipment  to  verify  that  the  quantitA'  a 
petitioner  wants  to  import  could  have 
been  recovered  from  that  equipment 
during  the  normal  course  of  its 
operation.  In  general,  the  Agency  has 
access  to  technical  specifications  for 
most  equipment,  including  their  typical 
ODS  "charge"  or  amount  of  ODS  they 
can  hold.  Over  the  years,  the  Agency 
has  received  many  petitions  to  import 
tens  of  metric  tonnes  of  an  ODS  claimed 
to  have  been  recovered  from  specific 
equipment  when  the  equipment's 
specifications  indicated  that  the  amount 
specified  in  the  petition  would  not 
typically  have  been  held  in,  or 
recovered  from,  the  specific  equipment 
(even  in  leaky,  malfunctioning 
situations)  over  a  10  year  period.  Based 
on  these  kinds  of  analyses,  and  contact 
with  the  source  facility,  EPA  can  more 
readily  determine  whether  controlled 
substances  were  previously  used.  The 
Agency  also  wants  to  note  that  most 
petitions  received  to  date  have  included 
this  information.  Finally,  EPA  believes 
that  the  petitioner  must  take  some 
responsibility  for  ensuring  that  the  ODS 
was  previously  used  before  submitting  a 
petition,  and  to  do  this  the  petitioner 
should  follow  the  chain  of  custody  of 
the  material  back  to  the  source  facility 
and  equipment  from  which  it  was 
recovered.  This  diligence  in  tracing  ODS 
back  to  the  source  facility  would  allow 
a  petitioner  to  include  the  specific 
information  about  the  equipment  from 
which  it  was  recovered.  Because  U.S. 
obligations  under  the  Protocol  limit 
imports  to  zero  after  the  phaseout.  the 
Agency's  ability  to  independently  verify 
that  a  quantity  of  ODS  was.  in  fact, 
recovered  at  a  source  facility  from 
specific  equipment  is  the  most  critical 
step  in  ensuring  the  U.S.  compliance 
under  the  international  treaty. 
Therefore,  EPA  is  promulgating  this 
requirement  as  proposed. 

Several  commenters  supported  the 
information  requirement  in  40  CFR 
82.13(g)(2)(vi),  which  requires  the. 
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liijdiue,  address,  contact  porsun,  phont; 
number  and  fax  number  of  the  exporter 
and  of  all  persons  to  whom  the  material 
was  transferred  or  sold  after  it  was 
recovered  from  the  source  facility" 
However,  they  suggested  that  EPA  retain 
discretion  to  approve  a  petition  if  some 
of  the  information  regarding  ownership 
in  the  chain  of  custody  is  not  available. 
EPA  believes  that  it  has  discretion 
under  the  existing  rules  to  allow  an 
import  to  proceed  if  a  petition  contains 
the  best  available  information. 
Similarly,  under  the  new  rules,  EPA 
"may"  object  to  a  petition  if  the  petition 
lacks  any  of  the  information  required 
under  40  CFR  82.13(g)(2);  however,  it  is 
not  obligated  to  do  so.  EPA  is  modifying 
the  proposed  language  for  40  CFR 
82.13(g)(3)(iv)  to  clarify  that  it  is 
retaining  the  discretion  not  to  object  to 
a  petition. 

EPA  received  three  comments  on  the 
proposed  information  requirement  in  40 
C;FR  82  13(g){2)(viii),  which  required  the 
importer  to  submit  ■*    *    *  a  copy  of  the 
contract  for  the  purchase  of  the 
controlled  substance  that  includes  the 
name,  address,  contact  person,  phone 
number  and  fax  number  of  the 
purchaser."  The  commenters  request 
that  EPA  clarify  this  information 
requirement.  EPA  intended  that  the 
petitioner  provide  a  copy  of  the  contract 
for  the  purchase  of  the  controlled 
substance  by  the  ultimate  user  in  the 
United  States.  The  commenters  argue 
that  in  many  cases  the  petitioner  does 
not  know  the  ultimate  purchaser  of  the 
material  at  the  time  the  petition  is  being 
submitted.  EPA  believes  that  in  some 
instances  the  importer  of  a  used 
controlled  substance  will  already  know 
the  purchaser,  but  this  will  not  always 
be  the  case.  Therefore,  EPA  is  revising 
the  proposed  language  so  that  the  final 
requirement  reads:  "A  description  of  the 
intended  use  of  the  used  controlled 
substance,  and  when  possible,  the 
name,  address,  contact  person,  phone 
number  and  fax  number  of  the  ultimate 
purchaser  in  the  United  States." 

EPA  received  several  comments  on 
the  proposed  information  requirement 
in  40  CFR  82.13(g)(2)(xii),  which 
requires  that  the  importer  submit  "An 
export  license  from  the  appropriate 
government  agency  in  the  country  of 
export  and,  if  recovered  in  another 
country,  the  export  license  from  the 
appropriate  government  agency  in  that 
country."  One  of  the  comments  was 
supportive  of  the  requirement.  The 
other  comments  suggested  that  there 
might  not  be  such  a  government 
authority  and  that  the  licensing 
requirements  are  "not  yet  determined  at 
this  time."  EPA  believes  that  with  the 
adoption  in  1997  of  Article  4B  to  the 
Montreal  Protocol,  which  requires  all 


i'arties  tu  t'StdtJlisli  a  licensing  system 
for  imports  and  exports,  and  in  light  of 
Decision  IX/8,  also  adopted  in  1997, 
which  requires  each  Party  to  identify  a 
contact  person  for  inquiries  about 
imports  and  exports,  each  petitioner 
should  be  able  to  meet  the  reporting 
requirement.  See  Handbook  for  the 
International  Treaties  for  the  Protection 
of  the  Ozone  Layer,  available  at  httpJ/ 
www.unep.ch/ozone/ 
Handbook2000.shtml.  Accordingly.  EPA 
is  adopting  this  requirement  as 
proposed. 

d.  Why  Is  the  Information  Requirement 
Regarding  the  Certification  of  Tax 
Liability  for  Used  Class  I  Controlled 
Substances  Being  Removed  From  the 
Petition  Process? 

EPA  is  removing  the  requirement  in 
40  CFR  82. 1 3(g)(2)  (viii)  of  the  current 
rule  from  the  list  of  information  to  be 
included  with  a  petition  to  import  used 
class  1  controlled  substances.  EPA 
received  no  adverse  comments  on  the 
removal  of  this  requirement.  The 
provision  required  an  importer  to  certify 
that  the  purchaser  of  the  used,  recycled 
or  reclaimed  substance  "is  liable  for  the 
payment  of  the  tax."  See  60  FR  24970 
(May  10.  1995).  EPA  published  a  stay  of 
this  provision  on  January  31,  1996  (61 
FR  3316),  and  published  an  extension  of 
the  stay  on  June  11,  1996  (61  FR  29485). 
EPA  believes  it  is  more  appropriate  to 
defer  interpretation  of  regulatory 
requirements  regarding  excise  taxes  for 
ozone-depleting  chemicals  to  the 
Internal  Revenue  Service  (IRS),  the 
Federal  agency  given  authority  for  these 
taxes  under  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  and  the  Energy  Policy  Act  of  1992. 
EPA  understands  from  the  IRS  that  there 
is  an  excise  tax  on  bulk  shipments  of 
class  I  controlled  substances,  used  class 
I  controlled  substances,  products 
containing  class  I  controlled  substances 
and  products  made  with  but  not 
containing  class  I  controlled  substances. 
However,  EPA  requests  that  all 
questions  regarding  the  excise  taxes  on 
ozone-depleting  chemicals  be  directed 
to  the  Internal  Revenue  Service. 

e.  On  What  Grounds  Can  EPA  Issue  an 
Objection  Notice  to  a  Petition  for  the 
Import  of  Used  Class  I  Controlled 
Substances? 

EPA  proposed  nine  (9)  reasons  for 
issuing  an  objection  notice  in  response 
to  a  petition  to  import  used  class  I 
controlled  substances.  These  proposed 
reasons  were  labeled  (A)  through  (I)  of 
40  CFR  82.13(g)(3)  in  the  direct  final 
rule  and  concurrent  proposal  EPA 
received  no  adverse  comments  on 
reasons  (A),  (C)  and  (D);  accordingly. 


trifst.'  reasdiis  art'  bt^ug  adopted  as 
proposed. 

In  the  proposed  rule,  reason  (B)  for 
issuing  an  objection  notice  read  as 
follows:  "If  the  Administrator 
determines  that  any  portion  of  the 
petition  contains  false  or  misleading 
information  or  has  reason  to  believe  that 
the  petition  contains  false  or  misleading 
information."  The  adverse  comment  on 
reason  (B)  for  issuing  an  objection 
notice  states  that  reason  (B)  would  allow 
EPA  to  issue  an  objection  notice  if  EPA 
"has  reason  to  believe"  that  a  petition 
contains  false  or  misleading  information 
and  this  action  would  be  "based  on 
unsubstantiated  allegations  or 
unfounded  belief."  Since  the  petition 
process  is  designed  to  enable  EPA  to 
independently  verify  whether  the  class 
1  controlled  substance  was  previously 
used,  EPA's  decision  hinges  on  whether 
the  material  was  recovered  from  the 
intended  use  system  (i.e..  equipment 
such  as  a  refrigeration  chiller  or  a  fire 
suppression  system).  The  intent  of  the 
petition  process  is  to  protect  against  the 
illegal  entry  of  virgin  (/  e.,  un-used) 
class  I  controlled  substances,  which 
would  be  contrary  to  the  United  States' 
obligations  under  the  Montreal  Protocol 
and  the  requirements  of  the  Clean  Air 
Act.  while  at  the  same  time  not  unduly 
impeding  commerce.  Accordingly,  EPA 
is  creating  a  process  based  on 
documentation  and  cross-checking  of 
information  that  focuses  on  whether  the 
ODS  was  removed  from  equipment. 
Logistically  EPA  cannot  actually 
witness  the  removal  of  the  ODS  from  the 
equipment.  Therefore.  EPA  must  be  able 
to  rely  on  written  and  verbal  statements 
made  by  both  U.S.  and  foreign  persons 
or  entities  or  agencies  to  independently 
verify  whether  the  ODS  was  previously 
used.  Under  these  circumstances,  EPA 
believes  that  it  is  reasonable  to  issue  an 
objection  notice  if  the  Agency  has 
information  regarding  the  willingness  of 
a  company  or  individual  listed  in  the 
petition  to  create  and/or  provide  false  or 
misleading  information.  However.  EPA 
agrees  that  the  phrase,  "has  reason  to 
believe",  may  be  too  vague.  Thus,  in 
today's  action.  EPA  is  modifying  reason 
(B)  for  issuing  an  objection  notice  to 
read;  "if  the  Administrator  determines 
that  any  portion  of  the  petition  contains 
false  or  misleading  information,  or  the 
Administrator  has  information  from 
other  U.S.  or  foreign  government 
agencies  indicating  that  the  petition 
contains  false  or  misleading 
information." 

Under  reason  (E)  in  the  proposed  rule, 
EPA  could  issue  an  objection  notice  "If 
allowing  the  import  of  the  used  class  I 
controlled  substance  would  run  counter 
to  the  spirit  of  statements  made  by 
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government  officials  in  the  country  of 
recovery  or  export  regarding  controlled 
ozone-depleting  substances."  The 
adverse  comment  on  reason  (E)  for 
disallowing  a  petition  points  to  the  lack 
of  specificity  in  the  phrase,   'counter  to 
the  spirit  of  statements  made  by 
government  officials  in  the  country  of 
recovery  or  e.xport  regarding  controlled 
ozone-depleting  substances."  EPA 
agrees  that  this  language  is  too  broad 
and,  therefore,  with  today's  action 
clarifies  and  adds  specificity  through 
the  use  of  the  phrase,  "counter  to 
government  restrictions  from  either  the 
country  of  recovery  or  export  regarding 
controlled  ozone-depleting  substances." 

EPA  received  several  similar 
comments  on  reasons  (F)  and  (G)  for 
disallowing  petitions  to  import  used 
class  I  controlled  substances  In  the 
proposed  rule,  reason  (F)  was:   'If  the 
.^dmmlstrato^  has  received  information 
indicating  that  a  person  listed  in  the 
petition  has  at  anv  time  been  willing  to 
produce  false  information  regarding 
trade  in  controlled  substances. 
including  information  required  by  EPA 
or  required  by  the  appropriate 
government  agency  in  the  exporting 
country."  Reason  (G)  was:  "If  the 
Administrator  has  received  information 
indicating  that  a  person  listed  in  the 
petition  is  in  violation  of  a  requirement 
in  any  regulation  published  by  the  U.S. 
Lnvironmental  Protection  Agency."  The 
comments  object  to  the  likely  use  of 
"hearsay"  and  information    incorrectly 
or  maliciously"  provided  to  EPA  during 
its  petition  review.  EPA  agrees  that  the 
potential  for  abuse  of  these  reasons  by 
competitors  or  disgnintled  employees  is 
too  great.  Thus,  reasons  (F)  and  (G)  are 
not  being  included  in  today's  action. 

EPA  received  many  comments  on 
reason  (H)  which,  as  proposed,  said  that 
EPA  may  issue  an  objection  notice,   "(ijf 
the  Administrator  determines  that,  for 
the  current  control  period,  the  US 
demand  for  the  (  ontroUed  substance 
cited  in  the  petition  can  be  satisfied  by 
domestic  stockpiles  and  estimated 
recycling  and  reclamation  of  quantities 
contained  in  domestic  equipment  '  One 
company  that  provides  waste 
management  services  commented  that 
any  ban  on  imports  of  a  used  class  1 
substance  should  not  apply  to  imports 
for  disposal  Additionally,  commenters 
say  there  might  be  reasons  for  importing 
quantities  of  a  controlled  substance 
beyond  immediate  demand  that 
wouldn't  be  evident  to  the  Agency  The 
commenters  also  state  that  EPA  lacks 
the  expertise  to  determine  market 
supply  and  demand  for  ozone-depleting 
substances  Considering  the  impact 
coupled  with  the  administrative  burden 
associated  with  the  market  analysis  that 


would  be  required,  in  today's  action 

EPA  is  not  going  final  with  reason  (H) 
as  a  reason  for  EP.^  tu  issue  an  objection 
notice. 

As  proposed,  reason  (I)  stated  that 
EPA  could  issue  an  objection  notice, 
"(ijf  reclamation  capacity  is  installed  or 
is  being  installed  for  that  specific 
conlrolled  substance  in  the  country  of 
recovery  or  country  of  export  and  the 
capacity  is  funded  in  full  or  in  part 
through  the  Multilateral  Fund."  The  two 
adverse  comments  regarding  reason  (I) 
claim  that  a  country  with  a  reclamation 
facility  paid  for  by  the  Multilateral  Fund 
of  the  Montreal  Protocol  may  not  have 
a  need  for  the  substance  and  thus  may 
not  have  an  incentive  to  reclaim  and 
reuse  it  domestically.  However,  if  the 
E.xecutive  Committee  of  the  Montreal 
Protocols  Multilateral  Fund  decided  to 
allocate  money  to  a  country  for  the 
construction  of  a  reclamation  facility, 
the  Executive  Committee  would 
consider  the  demand  for  the  substance 
within  that  country  and  region  before 
approving  the  disbursement  of  funds. 
Therefore.  EPA  believes  no  used 
controlled  class  I  substances  should  be 
imported  from  countries  where 
reclamation  capacity,  for  that  specific 
controlled  substance,  has  been  or  is 
being  installed  through  the  assistance  of 
the  Multilateral  Fund  The  United  States 
contributes  approximately  one  fourth  of 
all  funds  going  to  the  Multilateral  Fund, 
the  general  purpose  of  whi(  h  is  to  assist 
countries  'jperatmg  under  .Article  5(1)  of 
the  Protocol  to  make  the  transition  away 
from  ozone-depleting  substances;  and  a 
transition  policy  includes  the 
development  of  reclamation  facilities  in 
order  to  optimize  the  use  of  existing 
ozone-depleting  substances  so  as  to 
avoid  unnecessary  production  of  virgin 
materials  Thus,  EP.\  views  the 
importation  of  used  class  t  controlled 
substances  from  countries  where 
reclamation  capacity  has  been 
supported  bv  the  Multilateral  Fimd  to 
run  counter  to  the  aims  of  a  global 
phaseout  strategy.  Accordingly,  EPA  is 
adopting  reason  (I)  as  proposed.  In 
today's  action,  it  appears  as  reason  (F) 
for  issuing  an  objection  notice. 

f.  What  Must  Accompany  the  Shipment 
of  Used  Class  I  Controlled  Substances 
Through  U.S.  Customs  Clearance? 

EPA  is  adding  a  requirement  that  the 
petition,  and  the  non-ob)ection  notice 
from  EPA  that  approves  the  import  of  a 
used  class  i  controlled  substance, 
accompany  each  shipment  through  U.S. 
Customs,  the  Agency  did  not  receive 
any  comments  on  this  proposed 
requirement   In  the  preamble  to  the  final 
mle  published  in  the  Federal  Register 
on  May  10.  1995.  EP,^  suggested  that  the 


petition  and  EPA  approval  letter 
accompany  the  shipment  of  used  class 
I  controlled  substances  through  U.S. 
Customs.  However.  EPA  did  not  make 
this  a  requirement.  Today  EPA  is  adding 
this  requirement  to  40  CFR  82, 13(g) 
such  that  all  importers  of  used  class  I 
controlled  substances  must  provide 
these  documents  to  bring  a  shipment 
into  the  United  States.  The  experience 
of  the  past  5  years  has  shown  that 
presenting  the  petition  and  the  EPA- 
approval  letter  with  a  shipment 
facilitates  the  shipment's  clearance 
through  U.S.  Customs. 

C.  Why  Does  This  Rule  Not  Affect  the 
Provisions  for  Transferring  Essential- 
Use  Allowances  in  40  CFR  82.12? 

The  direct  final  rule  and  concurrent 
proposal  published  in  the  Federal 
Register  on  August  4,  1998  (63  FR 
41625,  63  FR  41652  contained 
aprovision  allowing  transfers  of 
essential-use  authorizations  for  metered- 
dose  inhalers  (MDls)  in  emergency 
situations.  EPA  received  adverse 
comment  on  this  provision  and 
withdrew  it  from  the  direct  final  rule  on 
October  5,  1998  (63  FR  53290).  The 
commenters  believed  that  the  scope  of 
the  transfer  provision  was  too  narrow. 
EPA  subsequently  revisited  the  issue  of 
transfers  following  the  Parties' 
agreement  to  Decision  XIl/2  in 
December  2000.  which  allows  transfers 
of  essential  use  authorizations  and  CFCs 
produced  with  such  authorizations 
more  broadly.  EPA  has  now  finalized  a 
broader  transfer  provision  and  a  system 
to  monitor  and  track  the  various  types 
of  MDI  essential-use  transfers.  For  more 
information  see  the  final  rule  pubhshed 
in  the  Federal  Register  on  February  11. 
2002  (67  FR  6352) 

D.  Why  Does  This  Rule  Not  Include 
Recordkeeping  and  Reporting 
Requirements  in  40  CFR  82.13  for 
Quantities  of  Class  I  Controlled 
Substance  Used  as  a  Process  Agent? 

The  direct  final  rule  and  concurrent 
proposal  contained  requirements  to 
maintain  and  submit  a  certification  that 
a  quantity  of  class  I  controlled  substance 
would  be  used  as  a  process  agent.  We 
received  adverse  comment  on  these 
proposed  recordkeeping  and  reporting 
requirements  and  withdrew  them  from 
the  direct  final  rule  on  October  5,  1998. 
In  the  time  between  the  proposed  rule 
and  today's  action,  the  Parties  to  the 
Protocol  agreed  to  Decision  X/14  on 
process  agent  uses  of  controlled 
substances  Decision  X/14  stated 
process  agent  uses  of  controlled 
substances  should  be  treated  as 
feedstock  uses  until  the  end  of  2001 . 
The  Parties  to  the  Protocol  are 
conducting  ongoing  discussions  in  order 
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to  delernune  huw  process  d||jent  uses  oj 
'  f)ntrolled  substances  should  bo 
1  (Counted  for  beyond  2001.  Because  of 
this  new  Decision  by  the  Parties  to  the 
Protocol.  EPA  is  not  taking  action  on  the 
requirements  proposed  prior  to  the 
Decision.  The  Agency  will  consider 
whether  to  take  action  to  address 
process  agent  uses  of  controlled 
substances  in  future  rulemaking 

r   VVhnt  \n' thr  f  "h.inqf-s  to  the 
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The  direct  final  rule  and  concurrent 
proposal  contained  changes  to  the 
recordkeeping  and  reporting 
requirements  for  entities  allocated 
essential-use  allowances.  EPA  received 
adverse  comment  on  these  proposed 
requirements  and  withdrew  them  from 
the  direct  final  rule  on  October  5,  1998. 
After  considering  comments.  EPA  is 


tinalizing  a  revised  version  oJ  these 
requirements  in  today's  action. 

EPA  is  changing  the  recordkeeping 
and  reporting  requirements  for  entities 
allocated  essential-use  allowances  for 
two  reasons.  First,  EPA  wishes  to  meet 
its  Montreal  Protocol  obligations  under 
Decision  VIII/Q  to  complete  the  yearly 
"Reporting  Accounting  Framework  for 
Essential  Uses  other  than  Laboratory 
and  Analytical  Applications" 
(Accounting  Framework).  Second,  the 
reporting  requirements  provide  EPA  and 
the  Food  and  Drug  Administration  with 
information  on  the  amount  of  MDIs 
containing  CFCs  manufactured 
annually  This  information  is  important 
for  making  decisions  regarding  the 
amount  of  CFCs  that  should  be 
nominated  to  the  Parties  to  the  Montreal 
Protocol  for  essential  use  authorizations 
in  subsequent  years. 

The  Accounting  Framework,  included 
in  annex  IV  of  the  document  entitled 
"Report  of  the  Eighth  Meeting  of  the 


Parties  to  the  Montreal  Protocol  on 
Substances  That  Deplete  the  Ozone 
Layer"  (UNEP/OzL.Pro.8/12).  is 
designed  to  assist  the  Parties  in,  among 
other  things,  monitoring  the  amount  of 
controlled  substances  acquired  through 
exempt  essential-use  production  or 
import.  Since  1996,  EPA  has  requested 
each  company  receiving  essential  use 
allowances  to  complete  the  Accounting 
Framework  under  the  authority  of 
section  1 14  of  the  CAA.  Today's  final 
rule  requires  entities  allocated  essential 
use  allowances  to  submit  the 
information  necessary  for  EPA  to 
complete  the  U.S.  aggregate  Accounting 
Framework  by  January  30th  of  each 
year. 

The  following  chart  identifies  the 
information  that  EPA  requires  from 
essential  use  allowances  holders  in 
order  to  complete  the  accounting 
framework,  and  where  EPA  will  obtain 
this  information  after  publication  of  this 
final  rule. 


A 
B 
C 


E 
F 
G 


Data 


Year  of  Essential  Use  

Amount  of  Class  I  ODS  Exempted  (or  Year  of  Essential  Use 
Amount  Acquired  by  Production    


Source  of  data 


Amount  Acquired  for  Essential  Uses  by  Import  and  Country(s) 
of  Manufacture 


Total  Acquired  for  Essential  Uses  

Total  essential  use  allowances  auttxjnzed  but  not  acquired 
Amount  of  ODSs  On  Hand  at  Start  of  Year  


Available  for  Use  m  Current  Year 

The  Amount  of  ODS  Used  for  Essential  Use 


Quantity  of  ODS  Contained  in  Products  Exported 


Quantity  of  ODS  Destroyed  or  Recycled. 


L  Quantity  of  ODS  On  Hand  at  ttie  End  of  Year 


The  previous  calendar  year  {eg  ttie  year  2001  accounting 
framework  is  sent  to  the  Parties  on  January  31 ,  2002) 

The  amount  of  essential  use  allowances  granted  by  the  Par- 
ties for  the  calendar  year  of  the  accounting  framework 

The  total  amount  of  ODS  produced  in  the  US  under  essen- 
tial use  exemptions  This  data  is  compiled  from  the  compa- 
nies' quarterly  reports  already  required  under  40  CFR 
82  13(u) 

The  total  amount  of  ODS  imported  into  the  US  under  essen- 
tial use  exemptions  This  data  is  compiled  from  the  compa- 
nies quarterly  reports  already  required  under  40  CFR 
82.13(u) 

Row  C  ♦  Row  D 

Row  B       Row  E 

This  amount  is  equal  to  the  amount  the  company  reported  to 
be  on  hand  at  end  of  year"  in  the  previous  year  account- 
ing framework 

Row  G  +  Row  E 

EPA  is  adding  the  requirement  that  this  amount  be  reported 
within  the  first  30  days  of  January  each  year  (See  40  CFR 
82  13(u)(2)(i)) 

EPA  is  adding  the  requirement  that  this  amount  be  reported 
within  the  first  30  days  of  January  each  year  (See  40  CFR 
82  13(u)(2)(ii)) 

EPA  IS  adding  the  requirement  that  this  amount  be  reported 
within  the  first  30  days  of  January  each  year  (See  40  CFR 
82  13(u)(2)(iii)) 

Row  H,  -  Fk>w  I,  -  Row  K 


For  I.  "The  Amount  of  ODS  Used  for 
Essential  Use"  the  quantity  to  be 
reported  includes  CFCs  that  are 
included  in  marketable  (i.e.,  not 
defective)  CFC  MDIs,  CFCs  used  to 
clean  the  lines  of  the  manufacturing 
equipment,  and  CFCs  that  are  lost  as 
fugitive  emissions  during  manufacture. 
This  amount  does  not  include  CFCs  that 
are  in  non-marketable  CFC  MDIs  that 
are  subsequently  destroyed  or  recycled. 

For  K,  "Quantity  of  ODS  Destroyed  or 
Recycled  "  the  quantity  to  be  reported 


includes  CFCs  from  non-marketable 
CFC  MDIs  that  are  subsequently 
recycled  or  destroyed.  It  also  includes 
any  CFCs  that  are  recaptured  from  the 
manufacturing  process  that  are  recycled 
or  destroyed. 

With  this  final  rule,  companies  are 
required  to  supply  EPA  with  the 
minimum  amount  of  information 
necessary  to  complete  the  accounting 
framework.  In  the  above  chart,  rows  C 
and  D  encompass  previously  existing 
requirements  and  rows  I,  I,  and  K 


represent  added  requirements.  The  data 
today's  regulation  specifically  requires 
essential  use  allowance  holders  to 
report  appears  in  rows  C,  D,  1  ,  J,  and 
K.  However.  EPA  highly  recommends 
that  essential  use  allowances  holders 
complete  the  accounting  framework  in 
its  entirety  to  assure  that  the  completed 
framework  is  an  accurate  depiction  of 
the  amount  of  CFCs  each  company  has 
on  hand  at  the  end  of  the  year. 

EPA  has  simplified  some  of  the 
proposed  reporting  requirements,  in 
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part  due  to  public  comment.  First,  EPA 
has  reordered  the  reporting 
requirements  under  40  CFR  82.1,3(u)(2! 
in  order  to  more  closely  follow  the  list 
of  information  necessary  to  complete 
the  Essential  Use  Accounting 
Framework.  Second.  EPA  has  reworded 
the  ldn>;udge  of  the  reporting 
requircmeiits  to  ( idjify  which 
requirements  apply  to  all  holders  of 
essential  use  allowances  and  which 
apply  only  to  companies  that  hold 
allowances  to  produce  CFC  MDIs 
Third.  EPA  has  omitted  40  CFR 
82.13{u)(4).  which  requested  the 
(quantitv  of  each  controlled  substance 
that  was  emitted  during  the  essential 
use.  and  40  CFR  82  13(u){5).  which 
requested,  for  MDIs,  the  quantity  that 
was  incorporated  into  marketable  MDIs 
These  paragraphs  were  redundant  The 
quantity  emitted  and  the  quantit\ 
incorporated  into  marketable  MDIs 
should  be  reported  as  part  of  the 
quantity  "used  for  essential  use" 
reported  in  40  CFR  82.12(u)(2)(i). 

EPA  proposed  that  essential  use 
allowance  holders  be  required  to  submit 
reports  on  a  quarterly  basis   In  response 
to  the  proposal.  EPA  received  comments 
suggesting  that  the  reporting  should  be 
on  an  annual  basis,  rather  than  on  a 
quarterly  basis  One  commenter 
suggested  that  EP.^  allow  annual 
reporting  of  information  required  by 
today's  action  while  retaining  quarterly 
reporting  of  the  information  currently 
required.  EPA  is  adopting  the 
commenter's  suggestion.  The  existing 
requirements  call  for  essential-use 
holders  to  report  quarterly  the  quantity 
of  each  controlled  substance  received 
from  each  importer  or  producer,  and  are 
incorporated  into  40  CFR  82  l.Muld) 
without  change.  The  new  requirements 
are  listed  in  40  CFR  82.13(u)(2)  and  call 
for  annual  reporting 

EPA's  practice  has  been  to  request 
companies  to  report  quantities  that  are 
recycled  together  with  quantities  that 
are  destroyed  through  letters  requesting 
information  under  section  114  of  the 
CAA.  Todays  rule  slightly  modifies  the 
proposed  language  for  40  CFR 
82.13(u)(3),  which  has  been  renumbered 
as  (u)(2){iii),  to  reflect  this  practice. 
Thus,  the  new  {u)(2)(iii)  requires 
reporting  on  the  quantities  of  CFCs 
destroyed  and  the  quantities  of  CFCs 
recycled. 

EPA  is  clarifying  the  need  for  annual 
information  to  be  submitted  within  20 
days  after  the  end  of  the  year,  when 
possible,  because  this  information  needs 
to  be  incorporated  into  the  U.S. 
nomination  to  the  Parties  to  the  Protocol 
for  future-year  essential-use  exemptions. 
Although  the  regulation  will  require 
submission  of  the  reports  within  30 


days  after  the  end  of  the  year  EP.^  is 
requesting  the  infonnation  be  submittea 
within  20  davs  after  the  end  of  the  year 
when  possible,  in  order  to  assist  the 
Agency  in  meeting  the  lanuarv  31  st 
deadline  for  submission  of  the  l'  .S 
essential-use  nomination  as  required  by 
the  Parties  to  the  Protocol  in  Decision 
\'lll/9.  paragraph  8. 

One  commenter  objected  to  EPA's 
proposed  reporting  requiren.ent  that 
hcjlders  of  essential  use  allowances  for 
production  of  MDIs  report  "the  total 
number  of  units  of  each  specific  product 
manufactured  in  the  control  period 
(including  marketable  and  defet  tive 
units)"  l40CFR82,13lu)i9J), 
renumbered  40  CFR  82.13(u)(2)(vi)).  The 
commenter  stated  that  there  was 
insufficient  reason  gi\en  in  the  proposal 
for  requesting  submission  of  this 
information  With  today  s  action,  EPA  is 
adopting  a  slightly  modified  version  of 
this  reporting  requirement  by  simply 
asking  for    the  total  number  of 
marketable  units  of  each  specific 
metered-dose  inhaler  product 
manufactured  m  the  control  period." 
EPA  believes  this  information  is 
necessary  for  several  reasons.  The  first 
is  to  validate  the  quantity  of  CFCs  each 
company  is  requesting  for  future  control 
periods,  and  to  assist  the  Food  and  Drug 
Administration  (FDA)  in  determining 
what  IS  medically  necessary  for  specific 
allocations  of  essential-use  allowances 
for  each  company,  .SVp  CAA  section 
604(d)(2)  The  second  reason  is  to  assist 
EPA  and  FDA  in  developing  the  U.S. 
nomination  of  essential  use  allowances 
for  CFCs  to  the  Parties  to  the  Protocol. 
As  the  U.S.  transition  to  non-CFC  MDIs 
progresses  (and  as  more  non-CFC  MDIs 
are  approved  by  FDA)  the  U.S.  will 
eventually  begin  a  process  of  removing 
particular  CFC-based  MDIs  from  the 
market  While  this  U.S.  transition  to 
non-CFC  MDIs  happens,  it  will  be 
important  for  EPA  and  FDA  to  have 
historical  data  on  the  numbers  of  units 
of  specific  marketed  MDI  products  to 
accurately  adjust  the  allocation  of 
essential-use  allowances  and  to  develop 
future-year  U.S.  nominations  for 
consideration  by  the  Parties  to  the 
Protocol 

IV.  What  Is  the  .\ddres.s  for  Submission 
of  Reports  and  Petitions? 

Since  the  publication  of  the  direct 
final  rule,  the  concurrent  proposal  and 
the  withdrawal  notice,  the  mailing 
address  for  EPA  and  the  name  of  the 
Division  have  changed.  Therefore, 
todav's  action  corrects  the  address  for 
submission  of  reports  and  petitions 
under  the  definition  of  the 
■Administrator,"  to  EPA  (6205J),  Global 


Progran.s  Division,  1 200  Peimsylvania 
Ave    S\\     Washington,* DC,  20460. 

\    .\dmmistrat)vp  Requirements 

A.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted  Before  EPA  establishes 
anv  regulator^'  requirements  that  may 
significantly  or  uniquely  affect  small 
govenunents,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory' 
proposals  with  significant  Federal 
intergoverrunental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory'  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  in  any  one  year.  View«d 
as  a  whole,  all  of  today's  amendments 
do  not  create  a  Federal  mandate 
resulting  in  costs  of  $100  million  or 
more  in  any  one  year  for  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
for  the  private  sector.  Thus,  today's  rule 
is  not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA.  EPA 
has  also  determined  that  this  rule 
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contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments:  therefore.  EPA  is 
not  required  to  develop  a  plan  with 
regard  to  small  governments  under 
section  203.  Finally,  because  this 
proposal  does  not  contain  a  significant 
intergovernmental  mandate,  the  Agency 
is  not  required  to  develop  a  process  to 
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obtain  input  from  elected  State,  local, 
and  tribal  officials  under  section  204. 

B  Regulatory  Flexibility  Analysis 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

For  purposes  of  assessing  the  impact 
of  todays  rule  on  small  entities,  small 
entities  are  defined  as:  (1)  A  small 
business  that  is  identified  by  the  North 
American  Industry  Classification 
System  code  (NAICS)  in  the  Table 
below. 


Type  of  enterpnse 


Organic  Chemical  Wholesaling 


Size  standard 
(numt)er  ot  em- 
ployees) 


100 


(2)  a  small  governmental  jurisdiction 
that  is  a  government  of  a  city,  county, 
town,  school  district  or  special  district 
with  a  population  of  less  than  50,000; 
and  (3)  a  small  organization  that  is  any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  EPA  concludes  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  changes  the 
recordkeeping  and  reporting 
requirements  for  Essential  Use 
Allowance  holders  and  clarifies  the 
petition  process  for  import  of  used  class 
i  controlled  substances.  The  Essential 
Use  Allowances  holders  are  large 
corporations.  The  clarifications  to  the 
petition  process  affects  importers  of 
which  there  could  be  some  small 
entities.  EPA  receives  approximately 
140  petitions  a  year.  On  average,  a 
single  entity  submits  three  to  five  (3-5) 
petitions  per  year.  Further,  the  average 
petition  preparation  time  is  2-3  hours. 
EPA  estimates  the  additional 
information  required  in  the  revised 
petition  process  finalized  with  this  rule 
involves  approximately  thirty  (30)  more 
minutes  of  preparation  time. 
Additionally,  the  information  can  be 
generally  be  found  in  the  same  location 
and  from  the  same  sources  as  the 
information  required  for  the  current 
petition  process.  Assuming  75  dollars  is 
equivalent  to  one  (1)  hour  worth  of  work 
for  a  small  entity,  the  revised  petition 
process  would  cost  an  average  of  113- 
187  additional  dollars  each  year  per 
entity 

Although  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  the  rule  on  all  entities  by 
rejecting  a  regulatory  alternative  that 
had  been  under  consideration,  which 
would  have  eliminated  the  de  minimis 
exception  to  the  petition  process. 


C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant" 
regulatory  action  as  one  that  is  likely  to 
result  in  a  rule  that  may: 

(1)  Have  an  armual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4j  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

D.  Applicability  of  Executive  Order 
13045 — Children's  Health  Protection 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62FR19885. 
April  23.  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 


prafiBrable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  Executive  Order  1JU45 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influmrR  the  regulation. 
This  rule  is  not  Mii]. .  :  to  Executive 
Order  13045  because  it  implements 
specific  standards  established  by 
Congress  in  Title  VI  of  the  Clean  Air 
Act. 

E.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq..  and  has  assigned  HNfR 
control  number  2060-0170. 

The  information  collection  under  this 
rule  is  authorized  under  sections  603(b) 
and  114  of  the  Clean  Air  Act  (CAA). 
This  information  collection  is 
conducted  to  meet  U.S.  obligations 
under  Article  7.  Reporting 
Requirements,  of  the  Montreal  Protocol 
on  Substances  that  Deplete  the  Ozone 
Layer  (Protocol);  and  to  carry  out  the 
requirements  of  Title  VI  of  the  CAA, 
including  sections  603  and  614. 

The  reporting  requirements  included  , 
in  the  amendments  to  the  current  rule 
are  designed  to: 

(1)  Ensure  compliance  with  the 
restrictions  on  production,  import  and 
export  of  controlled  ozone-depleting 
substances  after  the  January  1,  1996 
phaseout  of  class  I  substances  (except 
methyl  bromide); 

(2)  Allow  exempted  production  and 
import  for  certain  essential  uses  and  the 
consequent  tracking  of  that  production 
and  import: 

(3)  Address  industry  and  Federal 
concerns  regarding  the  illegal  import  of 
controlled  substances  mislabelled  as 
"used"  that  are  undercutting  U.S. 
markets; 
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(4)  Respond  to  industry  comments  on 
the  functioning  of  the  program  ic 
strcainlin*^  reporting  and  eliminate 
administrative  inefficiencies; 

(5)  Satisfv'  U.S.  obligations  under  the 
international  treaty,  the  Montreal 
Protocol  on  Substances  that  Deplete  the 
Ozone  Layer  (Protocol),  to  report  data 
under  Article  7; 

(6)  Fulfill  statut()r\-  obligations  under 
Section  603(b)  of  Title  V!  of  the  Clean 
Air  Act  Amendments  of  1990  (CAA)  for 

reporting  and  monitoring: 

(7)  Provide  information  to  report  to 
Congress  on  the  production,  use  and 
consumption  of  class  I  and  class  11 
controlled  substances  as  statutorily 


required  in  Section  603(d)  of  Title  VI  of 

the  CA.^ 

EPA  informs  respondents  that  they 
may  assert  claims  of  business 
confidentiality  for  any  of  the 

information  thev  submit   Information 
claimed  confidential  will  be  treated  in 
accordance  with  the  procedures  for 
handling  information  claimed  as 
confidential  under  40  C.FR  Part  2, 
Subpart  B.  and  will  be  disclosed  only  if 
EPA  determines  that  the  information  is 
not  entitled  to  confidential  treatment   If 
no  claim  of  confidentiality  is  asserted 
when  the  information  is  receu  ed  by 
EPA,  it  may  be  made  available  to  the 


public  without  further  notice  to  the 
respondents  (40  CFR  2.203). 
The  information  collection 
requirements  for  this  action  have  an 
estimated  reporting  burden  averaging 
23.3  hours  per  response.  This  estimate 
includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed  and  completing  the 
collection  of  information. 

The  estimate  includes  the  time 
needed  to  comply  with  EPA's  reporting 
requirements,  as  well  as  that  used  for 
the  completion  of  the  reports  under  the 
amended  regulations. 


Collection  activity 

No.  of 
respondents 

Responses/ 
Respondent 

Total  responses 

Hours  per 
response 

Total  hours 

Producers  Report 

Importers  Report  " 

Notrfication  ot  Trade    

8 

12 

2 

10 

1  000 
14 
IS 
12 
4 
10 

. 

32 
48 
2 
10 
1,000 
56 
15 
48 
16 
10 

16 
16 

2 
80 

1 
16 
80 
32 
24 
16 

512.00 

768.00 

400 

Export  Report       

800  00 

Lab  Certification      

1000.00 

Class  It  Report               

896  00 

Transformation  &  Destruction  

1.200  00 

Essential  Use  Allowance  Holders 

I  ah  Sunoiiers                                             .  . 

1,536.00 
384  00 

Lab  Suppliers— Reference  Standards 

160.00 

Total  Riirripn  Hr<; 

7,260.00 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  w'ith  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

F.  Executive  Order  13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 


regulatory'  policiM  that  have  fBdsral ism 

implications."  "Policies  that  have 

federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
p(jwer  and  responsibilities  among  the 
various  levels  of  government." 

This  rule  does  not  have  federalism 
implications  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  accelerated 
phaseout  regulations  are  administered 
and  enforced  solely  by  the  Federal 
goveriunent,  and  are  not  currently 
delegated  to  State  or  local  governments. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
rule. 

G.  Executive  Order  13175  (Consultation 
and  Coordination  With  Indian  Tribal 
Governments) 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments."  (65  FR 
67249.  November  6.  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 


tribal  officials  in  the  development  of 
regulatory-  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  'substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
This  rule  extends  an  exemption  used  by 
large,  multinational  corporations  that 
either  produce,  import  or  export  class  I, 
group  VI  ozone-depleting  substances.  It 
has  no  effect  on  tribal  governments. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

H.  The  National  Technology  Transfer 
and  Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub.  L,  104- 
113,  Section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 


'la: 


I  nil 
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stdutldrds  in  its  regulatory  dLtivitics 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  [eg  . 
mi»^erials  specifications,  lest  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  ^4TTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
rulemaking  does  not  involve  technical 
standards.  Therefore.  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Executive  Order  13211  (Energy 
Effects} 

This  rule  is  not  subject  to  Executive 
Order  13211.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  Congressional  Review 

The  Congressional  Review  Act,  5 
use.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  (jeneral  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  tw  .■ff..f  livH  LiniiHry  30,  2003. 

\  1.  Judinal  Rfvifw 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  EPA  hereby  finds  that  these 
regulations  are  of  national  applicability. 
Accordingly,  judicial  review  of  this 
action  is  available  only  by  the  filing  of 
a  petition  for  review  of  this  action  in  the 
United  States  Circuit  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  60  days  of  publication.  Under 
section  307(b)(2)  of  the  Act.  the 
requirements  that  are  the  subject  of 
todays  rule  may  not  be  challenged  later 
in  judicial  proceedings  brought  to 
enforce  these  requirements. 
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Administrative  practice  and  procedure. 
Air  pollution  control.  Chemicals. 
Chlorofluorocarbons.  Exports. 
Hydrochlorofluorocarbons.  Imports. 
Ozone  layer.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  18.  2002. 

Christine Todii  uh  ini.in. 
Administratoi 

For  the  reasons  set  out  in  the 
preamble,  title  40.  Chapter  1  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows 

PART  82  PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414.  7601.  7671- 
7671q. 

Subpart  A     Production  and 
Consumption  Controls 

2.  Section  82.3  is  amended  by  adding 
new  definitions  in  alphabetical  order  for 
the  terms  "Individual  shipment".  "Non- 
Objection  notice",  and  ".Source 
facility."  and  revising  the  definition  of 
"Administrator."  To  read  as  follows: 

§82  3      Opfinitions. 

«  >  «  *  * 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or  his 
authorized  representative.  For  purposes 
of  reports  and  petitions,  the 
Administrator  must  be  written  at  the 
following  mailing  address:  EPA  (6205J). 
Global  Programs  Division,  1200 
Pennsylvania  Ave..  NW..  Washington. 
DC  20460. 
***** 

Individual  shipment  means  the 
kilograms  of  a  used  controlled  substance 
for  which  a  person  may  make  one  (1) 
U.S.  Customs  entry  as  identified  in  the 
non-objection  notice  from  the 
"Administrator  under  §  82.13(g). 
***** 

Non-Objection  notice  means  the 
privilege  granted  by  the  Administrator 
to  import  a  specific  individual  shipment 
of  used  controlled  substance  in 
accordance  with  §  82.13(g). 
***** 

Source  facility  means  the  location  at 
which  a  used  controlled  s\ih.stance  was 
recovered  from  a  piece  of  '(niipment, 
including  the  name  of  th>     mj  iny 
responsible  for,  or  owning  th-  j  it*ce  of 
equipment,  a  contact  person  at  the 
location,  the  mailing  address  for  that 


specitic  locdtiun.  and  d  phone  iuiiiil)tT 
and  a  fax  number  for  the  contact  person 
at  the  location. 

***** 

3.  Section  82.4  is  amended  by  revising 
paragraph  (j)  to  read  as  follows: 

§  82  4     Prohibitions 

(j)  Effective  January  1,  1995.  no 
person  may  import,  at  any  time  in  any 
control  f>eriod,  a  used  class  I  controlled 
substance,  without  having  received  a 
non-objection  notice  from  the 
Administrator  in  accordance  with 
§  82.13(g)(2)  and  (3).  A  person  who 
receives  a  non-objection  notice  for  the 
import  of  an  individual  shipment  of 
used  controlled  substances  may  not 
transfer  or  confer  the  right  to  import, 
and  may  not  import  any  more  than  the 
exact  quantity,  in  kilograms,  of  the  used 
controlled  substance  cited  in  the  non- 
objection notice.  Every  kilogram  of 
importation  of  used  controlled 
substance  in  excess  of  the  quantity  cited 
in  the  non-objection  notice  issued  by 
the  Administrator  in  accordance  with 
§  82.13(g)(2)  and  (3)  constitutes  a 
separate  violation. 
***** 

4.  Section  82.13  is  amended  by 
revising  paragraphs  (g)(2),  (g)(3),  and  (u) 
to  read  as  follows 

§8213     Recordkeeping  and  reporting 

requirerrmnts 

i  •  •  *  * 

(g)*    *    * 

(D*  *  * 

(2)  Petitioning — Importers  of  Used. 
Recycled  or  Reclaimed  Controlled 
Substances.  For  each  individual 
shipment  over  5  pounds  of  a  used 
controlled  substance  as  defined  in 
§82.3.  an  importer  must  submit  directly 
to  the  Administrator,  at  least  40  working 
days  before  the  shipment  is  to  leave  the 
foreign  port  of  export,  the  following 
information  in  a  petition; 

(i)  Name  and  quantity  in  kilograms  of 
the  used  controlled  substance  to  be 
imported; 

(ii)  Name  and  address  of  the  importer, 
the  importer  ID  number,  the  conta(  t 
person,  and  the  phone  and  fax  numbers; 

(iii)  Name,  address,  contact  person, 
phone  number  and  fax  number  of  ail 
previous  source  facilities  from  whuh 
the  used  controlled  substance  was 
recovered; 

(iv)  A  detailed  description  of  the 
previous  use  of  the  controlled  substance 
at  each  source  facility  and  a  best 
estimate  of  when  the  specific  controlled 
substance  was  put  into  the  equipment  at 
each  source  facility,  and,  when  possible, 
documents  indicating  the  date  the 
material  wa^  put  into  the  equipment; 
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(vj  A  list  uf  the  name,  make  and 
model  number  nf  the  equipment  from 
which  the  material  was  recovered  at 
each  source  facility; 

(vi)  Name,  address,  contact  person, 
phone  number  and  fax  number  of  the 
exporter  and  of  all  persons  to  whom  the 
material  was  transferred  or  sold  after  it 
was  recovered  from  the  source  facility; 

(vii)  The  U.S.  port  of  entry  for  the 
import,  the  expected  date  of  shipment 
and  the  vessel  transporting  the 
chemical.  If  at  the  time  of  submitting  a 
petition  the  importer  does  not  know  the 
U.S.  port  of  entry,  the  expected  date  of 
shipment  and  the  vessel  transporting 
the  chemical,  and  the  importer  receives 
a  non-obiection  notice  for  the  individual 
shipment  in  the  petition,  the  importer  is 
required  to  notify  the  Administrator  of 
this  information  prior  to  the  actual  U.S. 
Customs  entry  of  the  indi\  idual 
shipment; 

(viii)  A  description  of  the  intended 
use  of  the  used  controlled  substance, 
and,  when  possible,  the  name,  address, 
contact  person,  phone  number  and  fax 
number  of  the  ultimate  purchaser  in  the 
United  States; 

(ix)  Name,  address,  contact  person, 
phone  number  and  fax  number  of  the 
U.S.  reclamation  facility,  where 
applicable; 

(x)  If  someone  at  the  source  facility 
recovered  the  controlled  substance  from 
the  equipment,  the  name  and  phone  and 
fax  numbers  of  that  person; 

(xi)  If  the  imported  controlled 
substance  was  reclaimed  in  a  foreign 
Party,  the  name,  address.  (  ontact 
person,  phone  number  and  fax  number 
of  any  or  all  foreign  reclamation 
facility(ies)  responsible  for  reclaiming 
the  cited  shipment. 

(xii)  An  export  license  from  the 
appropriate  government  agenc  \  in  the 
country  of  export  and.  if  recovered  in 
another  country,  the  export  license  from 
the  appropriate  government  agencv  in 
that  countr\ ; 

(xiii)  If  the  imported  used  controlled 
substance  is  intended  to  be  sold  as  a 
refrigerant  in  the  U.S.,  the  name  and 
address  of  the  U.S.  reclaimer  who  will 
bring  the  material  to  the  standard 
required  under  section  608  (i^  82  152(g)) 
of  theCAA,  if  not  already  reclaimed  to 
those  spec:ifications;  and 

(xiv)  A  certification  of  act  uracy  of  the 
information  submitted  in  the  petition. 

(3)  .Starting  on  the  first  working  dav 
following  receipt  by  the  .administrator 
of  a  petition  to  import  a  used  class  I 
controlled  substance,  the  Administrator 
will  initiate  a  review  of  the  information 
submitted  under  paragraph  (g)(2)  of  this 
section  and  take  action  within  40 
working  days  to  issue  either  an 
nbiection-nntice  or  a  non-objection 


notice  for  the  individual  shipment  to 
the  person  who  submitted  the  petition 
to  import  the  used  class  I  controlled 
substance. 

(i)  For  the  following  reasons,  the 
.administrator  may  issue  an  objection 
notice  to  a  petition: 

(A)  If  the  Administrator  determines 
that  the  information  is  insufficient,  that 
is,  if  the  petition  lacks  or  appears  to  lack 
anv  of  the  information  required  under 

§  82.13(g)(2); 

(B)  If  the  Administrator  determines 
that  any  portion  of  the  petition  contains 
false  or  misleading  information,  or  the 
Administrator  has  information  from 
other  U.S.  or  foreign  government 
agencies  indicating  that  the  petition 
contains  false  or  misleading 
information; 

(C)  If  the  importer  wishes  to  import  a 
used  class  I  controlled  substance  from  a 
country  which  is.  for  that  particular 
controlled  substance,  out  of  compliance 
regarding  its  phaseout  obligations  under 
the  Protocol  or  the  transaction  in  the 
petition  is  contrary  to  other  provisions 
in  the  Vienna  Convention  or  the 
Montreal  Protocol; 

(D)  If  the  appropriate  government 
agency  in  the  exporting  countr\  has  not 
agreed  to  issue  an  export  license  for  the 
cited  individual  shipment  of  used 
controlled  substance; 

(E)  If  allowing  the  import  of  the  used 
class  I  controlled  substance  would  run 
counter  to  government  restrictions  from 
either  the  country  of  recovery  or  export 
regarding  controlled  ozone-depleting 
substances: 

•Fi  If  re(  iamation  capacity  is  installed 
or  is  being  installed  for  that  specific 
controlled  substance  in  the  country  of 
recovery  or  country  of  export  and  the 
capacity  is  funded  in  full  or  in  part 
through  the  Multilateral  Fund 

(ii)  Within  ten  (10)  working  days  after 
receipt  of  the  objection  notice,  the 
importer  may  re-petition  the 
.Administrator,  only  if  the  .Administrator 
indicated  "insufficient  information"  as 
the  basis  for  the  objection  notice.  If  no 
appeal  is  taken  by  the  tenth  working  day 
after  the  date  on  the  objection  notice, 
the  objection  shall  become  final.  Only 
one  appeal  of  re-petition  will  be 
accepted  for  anv  petition  received  by 
EPA. 

(iii)  An\  information  contained  in  the 
re-petition  which  is  inconsistent  with 
the  original  petition  must  be  identified 
and  a  description  of  the  reason  for  the 
inconsistency  must  accompany  the  re- 
petition. 

(iv)  In  cases  where  the  Administrator 
does  not  object  to  the  petition  based  on 
the  criteria  listed  in  paragraph  (g)(3)(i) 
of  this  section,  the  .Administrator  will 
issue  a  non-objection  notice. 


(vj  To  pass  the  approved  used  class  1 
controlled  substances  through  U.S. 
Customs,  the  petition  and  the  non- 
objection notice  issued  by  EPA  must 
accompany  the  shipment  through  U.S. 
Customs. 

(vi)  If  for  some  reason,  following 
EPA's  issuance  of  a  non-objection 
notice,  new  information  is  brought  to 
EPA's  attention  which  shows  that  the 
non-objection  notice  was  issued  based 
on  false  information,  then  EPA  has  the 
right  to: 

(A)  Revoke  the  non-objection  notice; 

(B)  Pursue  all  means  to  ensure  that 
the  controlled  substance  is  not  imported 
into  the  United  States;  and 

(C)  Take  appropriate  enforcement 
actions. 

(vii)  Once  the  Administrator  issues  a 
non-objection  notice,  the  person 
receiving  the  non-objection  notice  is 
required  to  import  the  individual 
shipment  of  used  class  I  controlled 
substance  within  the  same  control 
period  as  the  date  stamped  on  the  non- 
objection notice. 

(viii)  A  person  receiving  a  non- 
objection notice  from  the  Administrator 
for  a  petition  to  import  used  class  I 
controlled  substances  must  maintain  the 
following  records: 

(A)  a  copy  of  the  petition; 

(B)  the  EPA  non-objection  notice; 

(C)  the  bill  of  lading  for  the  import; 
and 

(D)  U.S,  Customs  entry  documents  for 
the  import  that  must  include  one  of  the 
commodity  codes  from  Appendix  K  to 
this  subpart. 
***** 

(u)  Holders  of  Essential-Use 
Allowances — Reporting. 

(1 )  Within  30  days  of  the  end  of  every 
quarter,  any  person  allocated  essential- 
use  allowances  must  submit  to  the 
Administrator  a  report  containing  the 
quantity  of  each  controlled  substance,  in 
kilograms,  purchased  and  received  from 
each  producer  and  each  importer  during 
that  quarter  as  well  as  from  which 
country  the  controlled  substance  was 
imported. 

(2)  Any  person  allocated  essential-use 
allowances  must  submit  to  the 
Administrator  a  report  containing  the 
following  information  within  30  days  of 
the  end  of  the  confrol  period,  and,  if 
possible,  within  20  days  of  the  end  of 
the  control  period; 

(i)  The  gross  quantity  of  each 
controlled  substance,  in  kilograms,  that 
was  used  for  the  essential  use  during  the 
control  period;  and 

(ii)  The  quantity  of  each  controlled 
substance,  in  kilograms,  contained  in 
exported  products  during  the  control 
period;  and 
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(iii)  The  quantity  of  each  cuulrolled 
substance,  in  kilograms,  that  was 
destroyed  or  recycled  during  the  control 

period:  and 

(iv)  The  quantity  of  each  controlled 
substance,  in  kilograms,  held  in 
inventory  as  of  the  last  day  of  the 
control  period,  that  was  acquired  with 
essential  use  allowances  in  all  control 
periods  {i.e.  quantity  on  hand  at  the  end 
of  the  year);  and 

(v)  The  quantity  of  each  controlled 
substance,  in  kilograms,  in  a  stockpile 
that  is  owned  by  the  company  or  is 
being  held  on  behalf  of  the  company 
under  contract,  and  was  produced  or 
imported  through  the  use  of  production 
allowances  and  consumption 
allowances  prior  to  the  phaseout  {i.e. 
class  I  ODSs  produced  before  their 
phaseout  dates);  and 

(vi)  For  essential  use  allowances  for 
metered-dose  inhalers  only,  the 
allowance  holder  must  report  the  total 
number  of  marketable  units  of  each 
specific  metered-dose  inhaler  product 
manufactured  in  the  control  period. 
*         *         •         •         • 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  261 

[SW    FRl     '4,U'    8] 

Hazardous  Waste  Management 
System    Identification  and  Listing  ot 
Hazardous  Waste   Final  Exclusion 

agency:  hnviruumunldi  r'rutoction 

A  Kent  v. 

ACTION   Final  rule. 

summary:  The  Environmental  Protection 
.Kgency  (EPA)  is  granting  a  petition 
submitted  by  Tokusen  USA.  Inc. 
(Tokusen)  to  exclude  from  hazardous 
waste  control  (or  delist)  a  certain  solid 
waste.  This  final  rule  responds  to  the 
petition  submitted  by  Tokusen  to  delist 
F006  dewatered  sludge  generated  from 
the  on-site  Wastewater  Treatment  Plant 
(WWTP)  from  its  electroplating 
operations. 

After  careful  analysis  and  use  of  the 
Delisting  Risk  Assessment  Software,  the 
EPA  has  concluded  the  petitioned  waste 
is  not  hazardous  waste  when  disposed 
of  in  Subtitle  D  landfills.  This  exclusion 
applies  to  670  cubic  yards  annually  of 
dewatered  WWTP  sludge  resulting  from 
its  electroplating  operations. 
Accordingly,  this  final  rule  excludes  the 
petitioned  waste  from  the  requirements 
of  hazardous  waste  regulations  under 
the  Resource  Conservation  and 


Recovery  Act  IKI>R.\)  when  disposed  ul 
in  Suhtitlp  D  landfills. 
EFFECTIVE  DATE:  December  31.  2002. 
ADDRESSES:  The  public  docket  for  this 
final  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency 
Region  6,  1445  Ross  Avenue.  Dallas, 
Texas  75202.  and  is  available  for 
viewing  in  the  EPA  Freedom  of 
Information  Act  review  room  on  the  7th 
floor  from  9  a.m.  to  4  p.m..  Monday 
through  Friday,  ext  luinu-  F.il«Tal 
holidays.  Call  (214)  •».  >  '444  fur 
appointments.  The  reference  number  for 
this  docket  is  ••F-02-ARDEL- 
TOKUSEN.  ■  The  public  may  copy 
material  from  any  regulatory  docket  at 
no  cost  for  Ae  first  100  pages  and  at  a 
cost  of  $0. 1 5  per  page  for  additional 
copies 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  Catherine 
E.  Carter.  U.S.  Environmental  Protection 
Agency.  1445  Ross  Avenue,  Dallas, 
Texas  75202  at  (214) 665-6792.  For 
technical  information  concerning  this 
notice,  contact  Larry  K.  Landry.  U.S. 
Environmental  Protection  Agency,  1445 
Ross  Avenue.  Dallas.  Texas  75202.  (214) 
B65-8134. 

•■.UPPLEMENTARY  INFORMATION: 

.  ;.■   .:il  jr;ii.-iti    ii  .ii  Uiis  section  is 
organized  as  follows: 

I.  Overview  Information 

A.  What  Rule  Is  EPA  Finalizing? 

B  Why  Is  EPA  Approving  This  Delisting? 

C.  What  Are  the  Limits  of  This  Exclusion? 

D.  How  Will  Tokusen  Manage  the  Waste  if 
It  Is  Delisted? 

E  When  Is  the  Final  Delisting  Exclusion 

Effective? 
F  How  Does  This  Final  Rule  Affect  States? 

II.  Background 

A  What  Is  a  Delisting  Petition? 

B  What  Regulations  Allow  Facilities  To 

Delist  a  Waste? 
C.  What  Information  Must  the  Generator 

Supply? 

III.  EPAs  Evaluation  of  the  Waste 

Information  and  Data 
A  What  Waste  Did  Tokusen  Petition  EPA 

To  Delist? 
B  How  Much  Waste  Did  Tokusen  Propose 

To  Delist? 
C.  How  Did  Tokusen  Sample  and  Analyze 

the  Waste  Data  in  This  Petition? 

IV.  Public  Comments  Received  on  the 

Proposed  Exclusion 

A.  Who  Submitted  Comments  on  the 
Proposed  Rule? 

B.  Response  to  Comments 

I.  Overview  Information 

A   What  Ai  tii'f)  />  EPA  Finalizing? 

After  evaluating  the  petition.  EPA 
proposed,  on  luly  12.  2002  to  exclude 
the  Tokusen  waste  from  the  lists  of 
hazardous  waste  under  §§261.31  and 
261.32  {see  65  FR  75897).  The  EPA  is 
finalizing: 


1 1  j  i  he  decision  to  grant  Tokusen's 
petition  to  have  its  wastewater 
treatment  sludge  excluded,  or  delisted, 
from  the  definition  of  a  hazardous 
waste,  subject  to  certain  continued 
verification  and  monitoring  conditions: 

and 

(2)  the  decision  to  use  the  Delisting 
Risk  Assessment  Software  to  evaluate 
the  potential  impact  of  the  petitioned 
waste  on  human  h>'<ilth  ami  the 
environment  1  he  .■\\;.>'i\i  \  us.d  this 
model  to  predn  t  ilif  (  oncentration  of 
hazardous  constituents  released  from 
the  petitioned  waste,  once  it  is 
disposed. 

B.  Why  Is  EPA  Approving  This 
Delisting? 

Tokusen's  petition  requests  a  delisting 
for  an  Foot-  hst.'ii  ha.'ani^n.s  was*.' 
Tokusen  di><j>  nut  tv<'iii-\  •■  Ux-  p.'iiti.  i.M.'ii 
waste  meets  the  criteria  fni  \\t)\>  h  }.\'-\ 
listed  it  as  a  hazarii    u-^  \\  ist-     !    ka-t  n 
also  believes  no  aiidit    aiai  i    ii-^titiniits 
or  factors  could  cat: SI  tht  w a^tr  t>i  [)>■ 
hazardous.  EPA's  review  >if  thi^  [letitioa 
included  consideration  of  the    riuin  il 
listing  criteria  ami  th.  .i.iiliti.n  ai  fai  t^rs 
required  by  the  Ha.' at  1   u-  ii  1  ^   !i>l 
Waste  Amendineiii!  !  im4    HsWA). 
See  section  3Ut)ivti  ul  KuhL\,  4-i  U.S.C. 
6921(f).  and  40  CFR  260.22  (d)(l)-(4) 
(hereinafter  all  sectional  references  are 
to  40  CFR  unless  otherwise  indicated). 
In  making  the  final  delisting 
determination.  EPA  also  evaluated  the 
petitioned  waste  against  the  listing 
criteria  and  factors  cited  in 
§§  261.11(a)(2)  and  (a)(3).  Based  on  this 
review,  the  EPA  agrees  with  the 
petitioner  that  the  waste  is 
nonhazardous  with  respect  to  the 
original  listing  criteria.  If  the  EPA  had 
found,  based  on  this  review,  that  the 
waste  remained  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed.  EPA  would  have 
proposed  to  deny  the  petition.  The  EPA 
evaluated  the  waste  with  respect  to 
other  factors  or  criteria  to  assess 
whether  there  is  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous. 
The  EPA  considered  whether  the  waste 
is:  (1)  Acutely  toxic;  (2)  the 
concentration  of  the  constituents  in  the 
waste;  (3)  their  tendency  to  migrate  and 
to  bioaccumulate;  (4)  their  persistence 
in  the  environment  once  released  from 
the  waste;  (5)  plausible  and  specific 
types  of  management  of  the  petitioned 
waste;  (6)  the  quantities  of  waste 
generated:  and  (7)  waste  variability  The 
EPA  believe.,  ![ie  petitioned  waste  does 
not  meet  these  i  niena  or  the  listing 
criteria.  EP.^  s  fma!  liecision  to  delist 
waste  from  Tokusen's  facility  is  based 
on  the  information  submitted  by 
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Tokusen  in  its  petition,  including 
descriptions  of  the  dewatered  WWTP 
sludge  and  analytical  data  from  the 
Conway,  Arkansas  facility 

C.  What  Are  thp  Limits  of  This 
Exclusion? 

This  exclusion  applies  to  the  waste 
described  in  the  petition  onh  if  the 
re(juirements  described  in  Table  1  of  40 
CFR  part  261  and  the  conditions 
contained  herein  are  satisfied 

D.  How  Will  Tokusen  Manage  the  Waste 
if  It  Is  Delisted^ 

Tokusen  currently  sends  the 
petitioned  waste  (dewatered  WWTP 
sludge)  to  Envinte  Corporation,  a 
hazardous  landfill  in  Harvey.  Illinois  If 
the  delisting  exclusion  is  finalized. 
Tokusen  will  dispose  of  the  sludge  in  a 
permitted  solid  waste  landfill.  At  this 
time,  Tokusen  is  planning  to  dispose  of 
the  delisted  sludge  at  Waste 
Management  Industrial  Landfill  in  Little 
Rock.  Arkansas. 

E.  When  Is  the  Finn!  Delisting  Exclusion 
Effective? 

This  rule  is  effective  December  31, 
2002.  The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA.  42  USCA  6930(b)(1). 
allow  rules  to  become  effective  in  less 
than  six  months  after  the  rule  is 
published  when  the  regulated 
community  does  not  need  the  six-month 
period  to  come  into  compliance.  That  is 
the  case  here  because  this  rule  reduces. 
rather  than  increases,  the  existing 
requirements  for  persons  generating 
hazardous  waste.  This  reduction  in 
existing  requirements  also  provides  a 
basis  for  making  this  rule  effective 
immediately,  upon  publication,  under 
the  Administrative  Procedure  Act, 
pursuant  to  5  USCA  553(d). 

F.  How  Does  This  Final  Rule  Affect 
States? 

Because  EPA  is  issuing  this  exclusion 
under  the  Federal  RCRA  delisting 
program,  only  States  subject  to  Federal 
RCRA  delisting  provisions  would  be 
affected.  This  would  exclude  two 
categories  of  States:  States  having  a  dual 
system  that  includes  Federal  RCRA 
requirements  and  their  own 
requirements,  and  States  who  have 
received  EPA  authorization  to  make 
their  own  delisting  decisions. 

We  allow  states  to  impose  their  own 
non-RCRA  regulatory  requirements  that 
are  more  stringent  than  EPA's,  under 
section  3009  of  RCRA  42  I'SCA  6929 
These  more  stringent  requirements  may 
include  a  provision  that  prohibits  a 
federally  issued  exclusion  from  taking 
effect  in  the  State.  Because  a  dual 


system  (that  is,  both  Federal  (RCRA)  and 
State  (non-RCRA)  programs)  may 
regulate  a  petitioner  s  waste,  we  urge 
petitioners  to  contact  the  State 
reguiatopv'  authority  to  establish  the 
status  of  their  waste  under  the  State  law 
Delisting  petitions  approved  by  the  EP.^. 
.administrator  under  40  CFR  260.22  are 
effective  in  the  State  of  .Arkansas  only 
after  the  final  rule  has  been  published 
in  the  Federal  Register  and  the  rule  has 
been  adopted  and  appro\  ed  by  the 
.Arkansas  Pollution  Control  and  Ecology 
Commission  m  Regulation  No.  23. 

EP.^  has  also  authorized  some  States 
(for  example,  Louisiana.  Georgia, 
Ulinoisi  to  administer  a  RCRA  delisting 
program  in  place  of  the  Federal 
program,  that  is,  to  make  State  delisting 
decisions  Therefore,  this  exclusion 
does  not  apply  in  those  authorized 
States.  If  Tokusen  transports  the 
petitioned  waste  to  or  manages  the 
waste  in  any  State  with  delisting 
authorization,  Tokusen  must  obtain 
delisting  authorization  from  that  State 
before  they  can  manage  the  waste  as 
nonhazardous  in  the  State. 

II.  Background 

,4   What  Is  a  Delisting  Petition ? 

A  delisting  petition  is  a  request  from 
a  generator  to  EPA  or  another  agency 
with  jurisdiction  to  exclude,  or  delist. 

from  the  RCRA  list  of  hazardous  waste, 
waste  the  generator  believes  should  not 
be  considered  hazardous  under  RCRA. 

B.  What  Regulations  Allow  Facilities  to 
Delist  a  Waste'' 

Under  40  CFR  §§  260.20  and  260.22, 
facilities  may  petition  the  EPA  to 
remo\  e  their  wastes  from  hazardous 
waste  regulation  by  excluding  them 
from  the  lists  of  hazardous  wastes 
contained  in  §§  261  31  and  261.32. 
Specifically,  §  260  20  allows  any  person 
to  petition  the  Administrator  to  modif\' 
or  revoke  anv  provision  of  parts  260 
through  265  and  268  of  Title  40  of  the 
Code  of  Federal  Regulations.  Section 
260  22  provides  generators  the 
opportunity  to  petition  the 
Administrator  to  exclude  a  waste  from 
a  particular  generating  facility  from  the 
hazardous  waste  lists. 

C.  What  Information  Must  the  Generator 
Supply? 

Petitioners  must  provide  sufficient 

information  to  the  EP.^  to  allow  the  EPA 
to  determine  that  the  waste  to  be 
excluded  does  not  meet  any  of  the 
criteria  under  which  the  waste  was 
listed  as  a  hazardous  waste.  In  addition, 
the  Administrator  must  determine, 
where  he/she  has  a  reasonable  basis  to 
believe  that  factors  (including 


additional  constituents)  other  than  those 
for  which  the  waste  was  listed  could 
cause  the  waste  to  be  a  hazardous  waste, 
that  such  factors  do  not  warrant 
retaining  the  waste  as  a  hazardous 
waste, 

III   EPA's  Evaluation  of  thp  Wastp 
Information  and  Datd 

A .  What  Waste  Did  Tokusen  Petition 
EPA  To  Delist? 

On  October  24.  2001,  Tokusen 
petitioned  the  EPA  to  exclude  from  the 
lists  of  hazardous  waste  contained  in 
§§261,31  and  261.32,  a  waste  by- 
product (stabilized  sludge  from  the 
wastewater  treatment  plant  in  Conway, 
Arkansas)  which  falls  under  the 
classification  of  listed  waste  because  of 
the  "derived-from"  rule  in  RCRA.  40 
CFR  261.3.  Specifically,  in  its  petition, 
Tokusen,  located  in  Conway.  Arkansas, 
requested  that  EPA  grant  an  exclusion 
for  670  cubic  yards  armually  of 
dewatered  WWTP  sludge  generated 
from  electroplating  operations  The 
resulting  waste  is  listed,  in  accordance 
with  §261. 3{c)(2)(i)  (i.e.,  the  "derived- 
from"  rule).  The  waste  code  of  the 
constituents  of  concern  is  EPA 
Hazardous  Waste  No.  F006.  The 
constituents  of  concern  for  F006  are 
cadmium,  hexavalent  chromium,  nickel, 
and  cyanide  (complexed). 

B  How  Much  Waste  Did  Tokusen 
Propose  To  Delist? 

Specifically,  in  its  petition,  Tokusen 
requested  that  EPA  grant  a  conditional 
exclusion  for  670  cubic  yards  annually 
of  dewatered  WWTP  sludge, 

C.  How  Did  Tokusen  Sample  and 
Analyze  the  Waste  Data  in  This 
Petition? 

To  support  its  petition.  Tokusen 
submitted: 

(1)  Historical  information  on  past 
waste  generation  and  management 
practices; 

(2)  Results  of  the  total  constituent  list 
for  40  CFR  part  264.  appendix  IX 
volatiles.  semivolatiles.  metals, 
pesticides,  herbicides,  and  PCBs; 

(3)  Results  of  the  constituent  list  for 
appendix  IX  on  Toxicity  Characteristic 
Leaching  Procedure  (TCLP)  extract  for 
volatiles.  semivolatiles.  and  metals; 

(4)  Analytical  constituents  of  concern 
forF006; 

(5)  Results  from  total  oil  and  grease 
analyses; 

(6)  Multiple  pH  testing  for  the 
petitioned  waste. 
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A.  Who  Submitted  Comments  on  the 
Proposed  Rule? 

The  EPA  received  public  comments 
on  August  6,  2002.  from  a  business 
student  with  Florida  International 
University. 

The  student  raised  concerns  that  EPA 
had  reached  a  quick  decision  to  remove 
the  waste  from  the  hazardous  list  based 
on  data  submitted  by  the  company. 
Also,  the  student  felt  more  concrete 
evidence  was  needed  to  delist  the  waste. 
She  stated  that  no  evidence  was  given 
as  to  any  test  that  proves  or  disproves 
hazardous  content. 

Response:  F006  is  a  listed  hazardous 
waste  but  the  regulations  in  §  260.22 
give  individual  facilities  like  Tokusen 
the  ability  to  petition  for  "delisting." 
The  procedures  outlined  in  §§  260.20 
and  260.22  provide  EPA  with  the 
framework  to  consider  these  decisions. 
EPA  believes  that  Tokusen  has  provided 
all  the  data  requested  in  §§  260  20  and 
260.22  and  meets  the  requirement  for 
excluding  the  waste  at  this  particular 
facility. 

Tokusen  provided  analytical  data  for 
5  representative  samples  of  the  sludge  it 
has  petitioned  for  delisting.  This  data 
has  undergone  review  for  quality 
control  and  quality  assurance  and  EPA 
believes  that  the  hazardous  constituents 
detected  through  the  Toxicity 
Characteristics  Leac:hing  Procedures 
(TCLP)  as  well  as  the  Total  analyses 
indicated  the  waste  constituent 
concentrations  do  not  pose  a  threat  to 
human  health  and  environment  based 
on  the  risk  assessment  determined  using 
the  Delisting  Risk  Assessment  Software 
(DRAS)  We  believed  the  potential 
effet:ts  determined  from  the  DRAS 
model  that  if  this  waste  were  released 
into  the  environment,  it  is  within  the 
acceptable  |protectiveness|  risk  range  of 
10    ^  to  10    ".  Also  EPA  has  required  the 
company  to  submit  samples  quarterly 
ff)r  the  first  year  and  samples  annually 
each  substH^uent  year  while  the 
company  is  in  business  to  demonstrate 
that  the  waste  does  not  exceed  the 
constituent  levels  listed  in  Table  1. 

V.  Rej^ulatory  Impact 

Under  Executive  Order  12866.  EPA 
must  conduct  an  "assessment  of  the 
potential  costs  and  benefits"  for  all 
"significant"  regulatory  actions  The 
final  rule  to  grant  an  exclusion  is  not 
significant,  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  waste  generated 


at  a  specilu;  tacility  from  EPA's  lists  of 
hazardous  waste,  thereby  enabling  this 
facility  to  manage  its  waste  as 
nonhazardous.  There  is  no  additional 
impact  therefore,  due  to  this  final  rule. 
Therefore,  this  proposal  would  not  be  a 
significant  regulation  and  no  cost/ 
benefit  assessment  is  required.  The 
Office  of  Management  and  Budget 
(OMB)  has  also  exempted  this  rule  from 
the  requirement  for  OMR  "  v  i.  \s    inder 
stMfion  (61  of  Exocutiv.  nr^  r  ;  ^n(,6. 

W    Keguldl(ir\  Hexibility   \(  t 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  Hexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  {i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
Administrator  or  delegated 
representative  certifies  the  rule  will  not 
have  any  impact  on  small  entities 

This  rule  if  promulgated,  will  not 
have  an  adverse  economic  impad  on 
small  entities  since  its  effect  would  be 
to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations 
Accordingly,  1  hereby  certify  that  this 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Vn.  Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  final  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Public  Uw  96-511,  44  U.S.C.  3501  et 
seq.)  and  have  been  assigned  OMB 
rcmlrol  Number  20.'^0-0053 

V  ill    I  iituiuleti  Ntdiulalfs  Kftorni  Ait 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
Public  Law  104—4,  which  was  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  written  statement  for  rules 
with  Federal  mandates  that  may  result 
in  estimated  costs  to  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  required  for  EPA  rules, 
under  section  205  of  the  UMRA.  EPA 
must  identify  and  consider  alternatives, 
including  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 


EPA  must  select  that  alternative,  unless 
the  Administrator  explains  in  the  final 
rule  why  it  was  not  selected,  of  it  is 
inconsistent  with  law.  Before  EPA 
establishes  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  develop  under 
section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notif\  iiit;  [mientially 
affected  small  j   \  •  riiin-  nts,  giving  them 
meaningful  tii  i  ':::i"ly  input  in  the 
deveiupiniMit  .iS  i,l'.\  regulatory 
propcsiis  vNith  significant  Federal 
interi    .  •  i  iiin-i.tal  mandates,  and 
inform, n^    ■iu.  ating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements.  The  UMRA  generally 
defines  a  Federal  mandate  for  regulatory 
purposes  as  one  that  imposes  an 
enforceable  duty  upon  State,  local,  or 
tribal  governments  or  the  private  sector. 
The  EPA  finds  that  this  final  delisting 
decision  is  deregulatory  in  nature  and 
does  not  impose  any  enfor'     ihlr  liutv 
upon  State,  local,  or  tribal  ^uvtinunonts 
or  the  private  sector.  In  addition,  the 
final  delisting  does  not  establish  any 
regulatory  requirements  for  small 
governments  and  so  does  not  require  a 
small  government  agency  plan  under 
UMRA  section  203 

I.\   (.on^ressionai  Kevirw  Act 

The  Congressional  Review  Act,  5 
use.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  the 
Comptroller  General  of  the  United 
.States  prior  to  publication  of  the  final 
rule  in  the  Federal  Register.  This  rule 
is  not  a  "major  rule"  as  defined  by  5 
use.  804(2).  This  rule  will  become 
effective  on  the  date  of  publication  in 
the  Federal  Reijistpr 

X.  Executive  Order  12875 

Under  LxemUve  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  bv  s*  itit.  and  that  creates  a 
mandate  upca  a  state,  local,  or  tribal 
government,  unless  the  Federal 
govtTniiK'nt  pnivides  the  funds 
nett^--ai\  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
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representatives  of  affected  state,  local, 
and  tribal  go\ernments,  the  nature  of 
their  concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation   In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  state,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates  '  This 
rule  does  not  create  a  mandate  on  state, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

XI.  Executive  Order  13045 

Tht'  Executive  Order  13045  is  entitled 
"Prntection  of  Children  from 
Environmental  Health  Risks  and  Saletv 
Risks"  (62  FR  19885.  April  23,  1997).  " 
This  order  applies  to  any  rule  that  EP.^ 
determines  (1)  is  economically 
significant  as  defined  under  Executive 
Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  b\  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safetv 
effects  of  the  planned  rule  on  thildren. 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency 
This  rule  is  not  subject  to  Executive 
Order  13045  because  this  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866. 


XII.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation   In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments    to  meaningful  and  timely 
input  '  in  the  development  of  regulatory 
policies  on  matters  that  significantly  or 
uniquely  affect  their  communities  of 
Indian  tribal  governments.  This  rule 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

XIII.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  if  the  National 
Technology  Transfer  and  Advancement 
Act,  the  Agency  is  directed  to  use 
voluntary  consensus  standards  in  its 
regulatory  acti\-ities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary' 


consensus  standards  are  techntcal 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  developed  or 
adopted  by  voluntary  consensus 
standard  bodies.  Where  available  and 
potentially  applicable  voluntary 
consensus  standards  are  not  used  by 
EPA,  the  Act  requires  that  Agency  to 
provide  Congress,  through  the  OMB,  an 
explanation  of  the  reasons  for  not  using 
such  standards. 

This  rule  does  not  establish  any  new 
technical  standards  and  thus,  the 
Agency  has  no  need  to  consider  the  use 
of  voluntary  consensus  standards  in 
developing  this  final  rule. 

Lists  of  Subiects  in  40  CFR  Part  261 

Environmental  protection.  Hazardous 
Waste,  Recycling,  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(f)  RCRA,  42  U.S.C. 
6921(0. 

Dated:  December  20,  2002. 

Stephen  A.  Gilrein, 

Acting  Director,  Multimedia  Planning  and 
Permitting  Division  (6PD). 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  amended 
as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  Ttie  auihuni)  Liiaiiun  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922.  and  6938. 

2.  In  Table  1  of  appendix  IX,  part  261 
add  the  following  waste  stream  in 
alphabetical  order  by  facility  to  read  as 

followc 

Appendix  IX  tn  Fan  2hi— \^ftvt^ 
Excluded  Under  it's  2b(i  2(i  and  260.22 


Table  1.— Waste  Excluded  From  Non-specific  Sources 


Facility 


Address 


Waste  description 


Tokusen  USA,  Inc  .        Conway  AR 


Dewatered  wastewater  treatment  plant  (WWTP)  sludge  (EPA  Hazardous  Waste  Nos  F006)  generated  at 

a  max)murr  annua:  'ate  of  670  cubic  yards  per  calendar  year  after  December  31,  2002  and  disposed 
of  in  a  Subtitle  D  landtiii 
For  the  exclusion  tc  be  vaiia   ^OKjsen  must  implement  a  testing  program  ttiat  meets  the  following  Para- 
graphs 

(1)  Delisting  Levels  Ai  leacnabie  coocenirat<ons  to'  tnose  constituents  listed  below  in  (i)  and  (ii)  must 
not  exceed  the  loHowmg  levels  inig.ii  T^^e  petitione'  must  use  an  acceptable  leacfimg  method,  for  ex- 
ample SW-846  Method  1311  to  measure  constituents  in  the  waste  leachate 

Dewatered  WWTP   siudge  m   inorganic   Constituents  Antimony-0.360    Arsenic-0.0654;   Bariuov-Sl.t; 

Chromium-5  0    Cobait-15^    Coppe'-T  350    Lead-5.0;  Nickel-19.7;  Selenium-1.0;  Silver-2.68:  Vana- 

dium-14  8  Zinc-196 
(ii)  Organic  Constituents  i  4  Dichiorobenzene-3  03   '-.exachlorobutadiene-0.21. 

(2)  Waste  Holding  and  Handling 

Tokusen  must  store  the  dewaterec  WWTP  siudge  as  described  m  its  RCRA  permit,  or  continue  to  dis- 
pose of  as  hazardous  aii  dewatered  WWTP  sludge  generated,  until  they  have  completed  venfication 
testing  described  s.  Paragraph  vSnA;  and  (B).  as  appropriate,  and  valid  analyses  show  that  paragraph 
(1)  is  satisfied 
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Table  i.— WAsrt  Exc^luded  From  non-Specific  Sources — Continued 


Facility 


Address 


Waste  description 


(B)  Levels  of  constituents  measured  in  the  samples  of  ffie  dewatered  WWTP  sludge  that  do  not  exceed 
the  levels  set  forth  in  Paragraph  (1)  are  non-hazardous  Tokusen  can  manage  and  dispose  the  non- 
hazardous  dewatered  WWTP  sludge  according  to  all  applicable-  solid  waste  regulations 

(C)  If  constituent  levels  in  a  sample  exceed  any  of  the  delisting  levels  set  in  Paragraph  (1),  Tokusen 
must  retreat  the  batches  of  wasle  used  to  generate  the  representative  sample  {according  to  SW-846 
methodologies)  until  it  meets  the  levels  Tokusen  must  repeat  the  analyses  of  the  treated  waste 

(D)  If  the  facility  has  not  treated  the  waste,  Tokusen  must  manage  and  dispose  the  waste  generated 
under  Subtitle  C  of  RCRA 

(3)  Verification  Testing  Requirements  Tokusen  must  pertorm  sample  collection  and  analyses,  including 
qualify  control  procedures,  according  to  SW-846  methodologies.  If  EPA  judges  the  process  to  be  ef- 
fective under  the  operating  conditions  used  dunng  the  initial  verification  testing,  Tokusen  may  replace 
the  testing  required  in  Paragraph  (3)(A)  with  the  testing  required  in  Paragraph  (3)(B)  Tokusen  must 
continue  to  test  as  specified  m  Paragraph  (3)(A)  until  and  unless  notified  by  EPA  in  writing  that  testing 
in  Paragraph  (3)(A)  may  be  replaced  by  Paragraph  (3)(B) 

(A)  Initial  Venfication  Testing:  After  EPA  grants  the  final  exclusion.  Tokusen  must  do  the  following: 
(i)  Collect  and  analyze  composites  of  the  dewatered  WWTP  sludge 

(ii)  Make  two  composites  of  representative  grab  samples  (according  to  SW-846  methodciogies)  col- 
lected, 
(ili)  Analyze  the  waste,  before  disposal,  for  all  of  the  constituents  listed  in  Paragraph  1 
(iv)  Sixty  (60)  days  after  this  exclusion  becomes  final,  report  to  EPA  the  operational  and  analytical  test 
data,  including  quality  control  information 

(B)  Subsequent  Verification  Testing:  Following  wntten  notification  by  EPA.  Tokusen  may  substitute  the 
testing  conditions  in  (3)(B)  for  (3)(A)  Tokusen  must  continue  to  monitor  operating  conditions,  and  ana- 
lyze representative  samples  (according  to  SW-846  methodologies)  each  quarter  of  operation  dunng 
the  first  year  of  waste  generation  The  samples  must  represent  the  waste  generated  dunng  the  quar- 
ter 

(C)  Termination  of  Organic  Testing: 

(i)  Tokusen  must  continue  testing  as  required  under  Paragraph  (3)(B)  for  organic  constituents  in  Para- 
graph (1)(A)(ii),  until  the  analytical  results  submitted  under  Paragraph  (3)(B)  show  a  minimum  of  two 
consecutive  samples  below  the  delisting  levels  in  Paragraph  (1)(A)(i),  Tokusen  may  then  request  that 
EPA  stop  quarterty  organic  testing  After  EPA  notifies  Tokusen  in  wnting,  the  company  may  end  quar- 
terly organic  testing 

(ii)  Foltowing  cancellation  of  the  quarterly  testing.  Tokusen  must  continue  to  test  a  representative  com- 
posite sample  (according  to  SW-846  methodokjgies)  for  all  constituents  listed  in  Paragraph  (1)  annu- 
ally (by  twelve  months  after  final  exclusion) 

(4)  Changes  in  Operating  Conditions  If  Tokusen  significantly  changes  the  process  described  in  its  peti- 
tion or  starts  any  processes  that  generate(s)  the  waste  that  may  or  could  affect  the  composition  or 
type  of  waste  generated  as  established  under  Paragraph  (1)  (by  illustration,  but  not  limitation,  changes 
in  equipment  or  operating  conditions  of  the  treatment  process),  they  must  notify  EPA  in  wnting;  they 
may  no  longer  handle  the  waste  generated  from  the  new  process  as  nonhazardous  until  the  waste 
meets  Ifie  delisting  levels  set  in  Paragraph  (1)  and  they  have  received  wntten  approval  to  do  so  from 
EPA 

(5)  Data  Submittals  Tokusen  must  submit  the  information  descnbed  betow  If  Tokusen  fails  to  submit  the 
required  data  within  the  specified  time  or  maintain  the  required  records  on-site  for  the  specified  time, 
EPA,  at  Its  discretion,  will  consider  this  sufficient  basis  to  reopen  the  exclusion  as  descnbed  in  Para- 
graph 6.  Tokusen  must 

(A)  Submit  the  data  obtained  through  Paragraph  3  to  the  Region  6  Delisting  Program,  EPA.  1445  Ross 
Avenue   Dallas.  Texas  75202-2733,  Mail  Code,  (6PD-0)  within  the  time  specified 

(B)  Compile  records  of  operating  conditions  and  analytical  data  from  Paragraph  (3),  summarized  and 
maintained  on-site  for  a  minimum  of  five  years 

(C)  Furnish  these  records  and  data  when  EPA  or  the  State  of  Arkansas  request  them  for  inspection 

(D)  A  company  official  having  supervisory  responsibility  shoukJ  send  along  with  all  data  a  signed  copy  of 
the  following  certifk:ation  statement,  to  attest  to  the  taifh  and  accuracy  of  the  data  submitted 

Under  civil  and  cnminal  penalty  of  law  tor  the  making  or  submission  of  false  or  fraudulent  statements  or 
representations  (pursuant  to  the  applicable  provisions  of  the  Federal  Code,  which  include,  but  may  not 
be  limited  to,  18  U  S  C  1001  and  42  U  S  C  6928).  I  certify  that  the  infonnation  contained  m  or  accom- 
panying this  document  is  true,  accurate  and  complete 

As  to  the  (those)  identified  section(s)  of  this  document  for  which  I  cannot  personally  venfy  its  (their)  truth 
and  accuracy,  I  certify  as  the  company  official  having  supervisory  responsibility  lor  the  persons  who, 
acting  under  my  direct  instnjctions  made  the  venfication  that  this  infonnation  is  true,  accurate  and 
comptete 

If  any  of  this  information  is  detemiined  by  EPA  in  its  sole  discretion  to  be  false,  inaccurate  or  incomplete, 
and  upon  conveyance  of  this  fact  to  the  company.  I  recognize  and  agree  that  this  exclusion  of  waste 
will  be  void  as  if  It  never  had  ettecl  or  to  the  extent  directed  by  EPA  and  thai  the  company  will  tie  lia- 
ble for  any  actions  taken  in  contravention  of  the  company  s  RCRA  and  CERCLA  obligations  premised 
upon  ttie  company's  reliance  on  the  void  exclusion 

(6)  Reopener 
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Table  1. — Waste  Excluded  From  Nof^-SPECiFic  Sources — Continued 


Facility 


Address 


Waste  descnption 


(A)  If  anytime  after  disposal  of  the  delisted  waste,  Tokusen  possesses  or  is  otherwise  made  aware  of 
any  environmental  data  (Including  but  not  limited  to  leachate  data  or  groundwater  monitonng  data)  or 
any  other  data  relevant  to  the  delisted  wasle  indicating  that  any  constituent  identified  for  the  delisting 
verification  testing  is  at  a  level  higher  than  the  delisting  level  allowed  by  the  Regional  Administrator  or 
his  delegate  in  granting  the  petition,  then  the  facility  must  report  the  data,  in  writing,  to  the  Regional 
Administrator  or  his  delegate  within  10  days  of  first  possessing  or  tieing  made  aware  of  tf\at  data 

(Bj  If  the  annual  testing  of  the  waste  does  not  meet  the  delisting  requirements  m  Paragraph  1 .  Tokusen 
must  report  the  data,  in  wnting,  to  the  Regional  Administrator  or  his  delegate  within  10  days  of  first 
possessing  or  being  made  aware  of  that  data. 

(C)  If  Toi<usen  tails  to  submit  the  Information  described  m  paragraphs  (5).  (6)(A)  or  (6)(B)  or  if  any  other 
information  is  received  from  any  source,  the  Regional  Administrator  or  his  delegate  will  make  a  prelimi- 
nary determination  as  to  whether  the  reported  information  requires  Agency  action  to  protect  human 
health  or  the  environment  Further  action  may  include  suspending,  or  revoking  the  exclusion,  or  other 
appropriate  response  necessary  to  protect  human  health  and  the  environment 

(D)  If  the  Regional  Administrator  or  his  delegate  determines  that  the  reported  information  does  require 
Agency  action  trie  Regional  Administrator  or  his  delegate  will  notify  the  facility  in  writing  of  the  actions 
the  Regional  Administrator  or  his  delegate  believes  are  necessary  to  protect  human  health  and  the  en- 
vironment The  notice  shall  include  a  statement  of  the  proposed  action  and  a  statement  providing  the 
facility  with  an  opportunity  to  present  information  as  to  why  the  proposed  Agency  action  is  not  nec- 
essary The  facility  shall  have  10  days  from  the  date  of  the  Regional  Administrator  or  his  delegates 
notice  to  present  such  Information. 

(E)  Following  the  receipt  of  information  from  the  facility  described  \r\  paragraph  (6)(D)  or  (if  no  information 
is  presented  under  paragraph  (6)(D))  the  initial  receipt  of  information  described  in  paragraphs  (5). 
(6)(A)  or  (6)(B).  the  Regional  Administrator  or  his  delegate  will  issue  a  final  written  determination  de- 
scribing the  Agency  actions  that  are  necessary  to  protect  human  health  or  the  environment  Any  re- 
quired action  described  in  the  Regional  Administrator  or  his  delegate  s  determination  shall  t>ecome  ef- 
fective immediately,  unless  the  Regional  Administrator  or  his  delegate  provides  otherwise 

(7)  Notification  Requirements  Tokusen  must  do  following  before  transporting  the  delisted  waste  Failure 
to  provide  this  notification  will  result.-in  a  vidlation  of  the  delisting  petition  and  a  possible  revocation  of 
the  decision 

(A)  Provide  a  one-time  written  notification  to  any  State  Regulatory  Agency  to  which  or  through  which  they 
will  transport  the  delisted  waste  described  above  for  disposal  60  days  before  beginning  such  activities 

(B)  Update  the  one-time  written  notification  if  they  ship  the  delisted  waste  into  a  different  disposal  facility. 


[PR  Doc.  02-32899  Filed  12-30-02:  8:45  am] 

BILLING  CODE  6S60-50-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA-7799] 

Suspension  of  Community  Eligibility 

agency:  Federal  Emergency 
Miiiakjement  Agency.  FEMA. 
action:  Final  rule. 

summary;  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 


rule,  the  suspension  will  be  withdrawn 
bv  publiration  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp,")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
w  hethtT  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicine  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Pastenck,  Division  Director, 
Risk  Communication  Division,  Federal 
Insurance  and  Mitigation 
Administration,  500  C  Street,  SW.; 
Room  435,  Washington.  DC  20472,  (202) 
R46-.^098 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
(^adblt^?  propert\  i/Avners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 


National  Flood  Insurance  Program.  42 
U.S.C.  4001  et  seq.;  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  colunm.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identifled  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
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the  FIRM  if  one  has  be«n  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a).  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column.  The  Administrator 
finds  that  notice  and  public  comment 
under  5  U.S.C.  553(b)  are  impracticable 
and  unnecessary  because  communities 
listed  in  this  final  rule  have  been 
adequately  notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 


till!  ellective  suspensiun  cJdte  ^>iir:i' 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10. 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Administrator  has  determined  that  this 
rule  is  exempt  fit)m  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
the  National  Flood  Insurance  Act  of 
1968,  as  amended.  42  U.S.C.  4022, 
prohibits  flood  insurance  coverage 
unless  an  appropriate  public  body 
adopts  adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 


information  for  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612.  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  October  26. 
1987.  3  CFR,  1987  Comp.;  p.  252. 

Executive  Order  12778.  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25.  1991.  56  FR 

SSIQS    -!  CFR    1Q91  Comp.;  p.  309. 

last  ol  Sub)ecls  in  44  (KR  Hdit  h4 
Flood  insurance.  Floodplains. 

Accordingly.  44  CFR  part  64  is 
amended  as  follows: 

PART  64— (AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.;  p.  329;  E.O.  12127,  44  FR  19367. 

-1  f  >-p    I'lvn  rv.r,,.,  ;  p.  376. 

§&4.6    (Anwnded] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  and  location 


Illinois: 

Champaign  County  Unincorporated  Areas 

Mahomet,  Villaqe  of  Champaign  County 

Rcqiod  VII 

Kansas: 

Hamilton  County.  Unincorporated  Areas 

Syracuse.  City  of.  Hamilton  County  


Community 
No 


Heqion  I 

Massachusetts:  Worcester,  City  of.  Worcester 
County 

Hegio'i  iV 

Mississippi    Claiborne  County.  Unincorporated 

Areas 
Tennessee:    Brentwood,    City    ot.    Williamson 

County 

Region  V 

Michigan.  Owosso.  City  ot,  Shiawassee  County 


170894 
170029 

200123 
200124 

250349 

280201 
470205 

260596 


Eftective  date  authonzation/cancellation  ot  sale 
of  flood  insurance  in  community 


January   14,   1975.   Emerg ;   March   1.   1984, 

Reg  ;  January  2,  2003,  Susp 
Apnl  10.  1975,  Emerg  ;  June  15.  1983.  Reg.; 

January  2,  2003.  Susp 


October  16,  1996,  Errwrg  ;  January  2.  2003. 

Reg  ;  January  2,  2003,  Susp 
July  25,  1975,  Emerg  ;  October  17,  1986,  Reg 

January  2.  2003,  Susp. 

January  15.   1974,  Emerg  ;  August  15,  1980, 
Reg  ;  January  16,  2003.  Susp 

Febmar/    14.    1974,   Emerg:    May   1,    1978. 

Reg..  January  16.  2003.  Susp 
March  23.    1973.   Emerg.;   February   1,   1978, 

Reg  :  January  16,  2003.  Susp. 

May  23,  1975.  Emerg:  March  1,  1982,  Reg; 
January  16,  2003,  Susp 


Date  certain 
Federal  assist- 
ance no  longer 
available  in 
special  flood 
tiazard  areas 


Jan  2.  2003 
Do 


Code  for  reading  third  column:  Emerg  -Emergency;  Reg-Regular;  Susp. -Suspension. 
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Dated:  December  24.  2002. 
.\nthony  S.  Lowe. 

Administrator.  Federal  Insurance  and 
Mitigation  Administration. 
[FR  Dor  02-33007  Filed  12-30-02;  8:45  am] 

BILLING   CODE   6716.~0e.-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Pan  10 
[USCG-2002-13213J 

RIN2115-AG43 

Great  Lakes  Maritime  Academy- 
Eligibility  of  Certain  Graduates  for 
Unrestricted  Third-Mate  Licenses 

AGENCY;  Coast  Guard.  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 


SUMMARY;  ( )n  October  18,  2002,  we 
published  a  direct  final  rule  (67  FR 
64313).  The  direct  final  rule  notified  the 
public  of  our  intent  to  amend  minimum 
service  or  training  requirements  for 
ocean  or  near  coastal  steam  or  motor 
vessel  third  mate  licenses  so  that 
graduation  from  the  Great  Lakes 
Maritime  Academy  (GLMA)  deck 
curriculum  ocean  option  will  qualif\  an 
applicant  for  licensing  on  both  ocean 
and  near  coastal  vessels.  GLMA 
graduates  who  do  not  complete  the 
ocean  option  or  one  of  the  other 
approved  service  or  training  routes  will 
continue  to  be  eligible  for  licensing  only 
on  near  coastal  vessels.  We  have  not 
received  an  adverse  comment,  or  notice 
of  intent  to  submit  an  adverse  comment, 
on  this  rule.  Therefore,  this  rule  will  go 
into  effect  as  scheduled. 

DATES:  The  effective  date  of  the  direct 
final  rule  is  confirmed  as  January  16, 

FOR  FURTHER  INFORMATION  CONTACT;  Mr. 
iJiiiidid  kerliii.  Natiiiiini  MdDtime 
Center.  U.S.  Coast  Guard,  202^93- 
1001. 

Haipd:  December  20,  2002. 
I'dui  |.  Plula, 

Rear  Admiral.  Coast  Guard.  Assistant 
Commandant  for  Marine  Safety.  Security  and 
Environmental  Protection. 
[FR  Do(    02-33016  Filed  12-30-02:  8:45  am] 

BILLING  COO€  4910-15-U 


DEPARTMENT  OF  TRANSPORTATION 
Transportation  Security  Administration 

49  CFR  Part  1544 

[Docket  No.  TSA-2002-12394:  Amervdment 
No.  1544-3] 

RIN  2110-AA05 

Aviation  Security:  Private  Charter 
Security  Rules 

AGENCY:  Transportation  Sectirity 
Admini-trdtion  (TSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  In  response  to  comments 
received,  TSA  is  amending  the  aviation 
security  requirements  concerning 
private  charter  passenger  operations. 
TSA  issued  the  existing  standard  in 
June  2002.  as  an  emergency  final  rule 
and  requested  comments  on  it.  The  rule 
requires  private  charter  operators  using 
aircraft  with  a  maximum  certificated 
takeoff  weight  of  95,000  pounds  or 
more,  to  ensure  that  passengers  and 
their  carry-on  baggage  are  screened  prior 
to  boarding.  In  response  to  the 
comments  and  after  further  analysis. 
TSA  has  determined  that  the  existing 
threshold  does  not  adequately  capture 
the  appropriate  group  of  aircraft.  TSA  is 
now-  adopting  an  international  security 
standard,  in  which  private  charter 
operations  in  aircraft  with  a  maximum 
certificated  takeoff  weight  greater  than 
45.500  kg  (100.309.3  pounds),  or  with  a 
passenger  seating  configuration  of  61  or 
more  will  be  subject  to  the  screening 
requirement.  As  a  result  of  this 
amendment,  additional  aircraft  are  now 
covered  by  the  rule  that  were  not 
previously  subject  to  it.  TSA  is 
establishing  a  new  compliance  date  for 
operators  of  these  aircraft,  in  order  to 
provide  them  sufficient  time  to  develop 
procedures  required  by  this  rule  and  the 
security  program.  Also,  in  response  to 
comments  received,  TSA  is  permitting 
the  use  of  non-TSA  screeners  in  certain 
circumstances. 

DATES:  Effective  Date:  The  effective  date 
for  this  rule  is  February  1,  2003. 

Compliance  Dates:  For  all  private 
charter  operators  that  were  covered 
under  the  rule  published  )une  19,  2002 
(67  FR  41635)  and  continue  to  be 
covered  under  the  rule  as  amended. 
TSA  will  issue  the  final  security 
program  no  later  than  lanuary  3.  2003. 
These  operators  must  be  in  compliance 
with  the  program  by  February  1,  2003. 

The  compliance  schedule  for  any 
private  charier  operators  not  covered  by 
the  rule  published  lune  19.  2002  (those 
in  aircraft  with  a  maximum  certificated 
takeoff  weight  less  than  95.000  pounds 


and  with  a  passenger  seating 
configuration  of  61  or  more),  but 
covered  under  this  amendment,  is  as 
follows;  these  operators  must  request  a 
copy  of  the  security  program  and 
provide  comments  to  TSA  bv  January 
20,  2003;  TSA  will  issue  the'final 
security  program  no  later  than  January 
3,  2003;  these  entities  must  be  in 
compliance  with  the  final  security 
program  by  March  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT. 
Emily  Chodkowski,  Aviation  Security 
Specialist,  Transportation  Security 
Administration.  Room  3522. 
Washington,  DC  20591,  202-385-1838, 
Emily  Chodkowski@tsa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Availability  ol  i  inai  Rule 

You  can  get  an  electronic  copy  using 
the  Internet  by — 

(1)  Searching  the  Department  of 
Transportation's  electronic  Docket 
Management  System  (DMS)  Web  page 
h  ttp  ://dms.  dot.gov/search , 

(2)  Accessing  the  Government 
Printing  Office's  Web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html;  OT 

(3)  Visiting  the  TSA's  Laws  and 
Regulations  Web  page  at  http:// 
www.  tsa .  dot. gov /la  w_policy/ 
law _policy  index. shtm . 

In  addition,  copies  are  available  by 
uritint;  i  -r  ;  dlline  '.).<    individual  in  the 
FOR  FURTHER  INFORMATION  CONTACT 

section.  Make  sure  to  identify  the  docket 

number  of  this  rulemaking. 

Small  Entit}  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  TSA  to  comply  with  small 
entity  requests  for  information  or  advice 
about  compliance  with  statutes  and 
regulations  within  TSA's  jurisdiction. 
Any  small  entity  that  has  a  question 
about  this  document  may  contact  the 
person  listed  in  FOR  FURTHER 
INFORMATION  CONTACT  for  information, 
'i  ou  Ldn  get  iurlher  information 
regarding  SBREFA  on  the  Small 
Business  Administration's  Web  page  at 
h  ttp  ://www.  sba  .gov/advo/la  ws/ 
lawjib.html. 

.\bbreMafion.v  and  It-rmv  i  veti  ir,  Thi- 
Document 

ATSA— Aviation  and  Transportation 

Security  Act 
CFR — Code  of  Federal  Regulations 
FAA — Federal  Aviation  Administration 
FBO — Fixed  Base  Operator 
ICAO — International  Civil  Aviation 

Organization 
MTOW— Maximum  Certificated  Takeoff 

Weight 
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SIDA— Security  IdeQlificatJon  Display 

TCDS— Type  Certificate  Data  Sheet 
TSA— Transportation  Security 

Administration 
U.S.C— United  States  Code 

Raikgruund 

riu:  terrorist  attacks  of  September  11. 
2001.  led  Congress  to  enact  the  Aviation 
and  Transportation  Security  Act 
(ATSA).  Pub.  L.  107-71.  November  19. 
2001.  ATSA  created  the  Transportation 
Security  Administration  (TSA)  and 
transferred  responsibility  for  aviation 
security  from  the  Federal  Aviation 
Administration  (FAA)  to  TSA.  On 
February  22.  2002,  TSA  published  a 
final  rule  transferring  the  bulk  of  FAA's 
aviation  security  regulations  to  TSA  and 
adding  new  security  standards  required 
by  ATSA.  67  FR  8340.  Regulations 
concerning  aircraft  operator  security, 
including  private  charter  operations, 
previously  codified  at  14  CFR  part  108. 
are  now  codified  at  49  CFR  part  1544, 
Section  1544.101  requires  aircraft 
operators  to  adopt  and  implement  a 
security  program,  the  components  of 
which  vary  depending  on  the  type  of 
aviation  operation,  volume  of 
passengers,  departure  and  arrival 
location,  and  type  of  aircraft.  Depending 
on  these  operational  characteristics,  the 
security  program  may  include 
procedures  for  screening  individuals 
and  property,  training  screeners. 
maintaining  perimeter  security, 
protecting  aircraft  from  unauthorized 
entry,  completing  background 
investigations  on  employees,  and  other 
security  measures. 

There  are  two  types  of  private 
charters,  which  are  defined  in  section 
1540.5.  First,  private  charters  include 
any  flight  in  which  the  charterer 
engages  the  total  passenger  capacity  of 
the  aircraft  for  carrying  passengers,  the 
passengers  are  invited  by  the  charterer, 
the  cost  of  the  flight  is  borne  entirely  by 
the  charterer,  and  the  flight  is  not 
advertised  to  the  public  in  any  way.  to 
solicit  passengers.  Second,  private 
charters  include  any  flight  for  which  the 
total  passenger  capacity  of  the  aircraft  is 
used  for  the  purpose  of  civilian  or 
military  air  movement,  conducted  under 
contract  with  the  US.  government  or  a 
foreign  government.  A  public  charter  is 
defined  as  any  charter  that  is  not  a 
private  charter. 

Section  1544.101(f)  sets  forth  the 
required  security  program  components 
for  private  charter  operations  that 
enplane  or  deplane  into  a  sterile  area. 
Pursuant  to  §  1.544.101(f).  these 
operations  must  establish  a  program  that 
includes  acceptance  and  screening  of 
individuals  and  accessible  property 


11544. 2U1.  1544. ^U7j.  use  of  metal 
detection  devices  (1544.209).  use  of  X- 
ray  systems  (1544.211).  security 
coordinators  (1544.215),  law 
enforcement  personnel  (1544.217), 
accessible  weapons  (1544.219).  criminal 
history  records  checks  (1544.229. 
1544.230).  training  for  security 
coordinators  and  crewmembers 
(1544.233),  training  for  individuals  with 
security-related  duties  (1544.235),  bomb 
or  air  piracy  threats  (1544.303),  security 
directives  (1544.305),  and  all  of  subpart 
E  concerning  screener  qualifications 
when  the  aircraft  operator  pfrfnrms 
screening. 

Since  1978,  operators  uf  pubiu 
charters  have  been  subject  to  the  same 
security  requirements  as  operators  of 
aircraft  in  scheduled  service.  Private 
charters,  however,  have  operated  undor 
different  requirements.  In  private 
charters,  the  passengers  choose  to  travel 
together.  They  may  be  related  to  one 
another  in  some  way.  such  as  being 
employed  by  the  same  company  or  on 
the  same  sports  team,  and  so  the  risk 
that  one  passenger  would  endanger  the 
others  appeared  to  be  low  Therefore, 
unless  the  private  charter  deplaned  into 
or  enplaned  from  a  sterile  area,  the  full 
panoply  of  security  procedures  did  not 
apply.  In  the  current  threat 
environment,  TSA  believes  it  is 
necessary  to  reevaluate  these 
relationships  to  ensure  that  an  adequate 
level  of  security  exists  for  private 
operations  that  do  not  make  use  of 
airport  sterile  areas.  As  was  plainly 
illustrated  in  the  September  11  attacks, 
terrorists  may  blend  into  their 
environment,  interact  with  others  easily, 
persistently  seek  out  vulnerabilities  in 
the  system,  and  travel  in  groups  in  order 
to  accomplish  their  goals  more 
efficiently 

Therefore,  TSA  established  additional 
security  measures  for  private  charters 
that  do  not  use  airport  sterile  areas  to 
prevent  the  introduction  of  weapons, 
explosives,  or  incendiaries  onto  the 
aircraft  that  could  enable  an  individual 
to  commandeer  the  aircraft  and  use  it  to 
do  harm.  On  |une  19.  2002.  TSA 
published  a  final  rule  that  amended  part 
1544  by  requiring  all  private  charter 
operators  using  aircraft  with  a 
maximum  certificated  takeoff  weight  of 
95,000  pounds  or  more  (95,000  rvfTOW) 
to  increase  security  measures,  67  FR 
41635,  June  19,  2002.  TSA  selected  this 
class  of  aircraft  because  their  size  could 
cause  great  damage  to  targets  on  the 
ground.  In  addition,  many  of  these 
aircraft  are  used  in  scheduled  passenger 
service  one  day  and  in  private  charter 
service  the  next.  While  in  scheduled 
passenger  service,  the  operator  and  crew 
must  operate  in  accordance  with  a  full 


security  program  that  requires  securing 
the  aircraft  .tnd  strtM-ning  individuals 
and  tht'ir  ai  (  rs^ihh'  [impiTtv   TSA 
reasoned  that  these  uperatt.irs  should 
ensure  that  all  individuals  and 
accessible  property  are  screened, 
regardless  of  whether  they  are  in  private 
charter  or  scheduled  service  Therefore, 
TSA  added  language  in  §  1544, 101(f)  to 
require  non-government,  private  charter 
operators  of  airrraft  with  ,t  QSOOO 
MTOVV.  regardless  ,.t  wh-re  t)iev 
deplane  or  enplane  passengers,  to 
ensure  that  the  individuals  on  board 
and  their  at  i«>ssihle  [inipertv  are 
screened  prior  to  hdarciitiK   Also.  TSA 
addtni  language  to  paragraph  (fl 
requiring  these  [)rivate  r  harter  nperators 
to  coiuplv  with  ti  1,544  .iJ5  ^e^a^^^np  the 
securitv  nf  aircraft  anif  far  ilities   In 
inler  fur  individual  pnipetlv  s(  rt'«Miing 
(o  be  effec:tive.  uperators  must  ensure 
that  the  aircraft  is  free  of  weapons, 
explosives,  and  incendiaries  before 
individuals  board.  Private  charter 
operators  must  have  security  measures 
in  place  to  ensure  the  integrity  of  the 
aircraft. 

For  most  passenger  screening  under 
part  1544,  the  passenger  is  screened 
before  entering  a  sterile  area.  The  gate 
at  which  the  passenger  boards  the 
aircraft  is  tvpically  within  the  sterile 
area.  Subpart  B  of  part  1540  contains 
rules  that  apply  to  many  persons, 
including  airport  operators,  airport 
tenants,  aircraft  operators,  foreign  air 
carriers,  indirect  carriers,  employees  of 
these  entities,  passengers,  and 
individuals  at  airports.  In  order  to  make 
clear  who  must  comply  with  screening 
procedures,  §  1540,107  requires  all 
individuals  who  enter  sterile  areas  to 
submit  to  screening.  For  private  charter 
screening,  however,  there  may  be  no 
sterile  area.  Accordingly,  TSA  amended 
§  1540.107  to  make  clear  that 
individuals  on  private  charters  must 
submit  to  screening  before  boarding  an 
aircraft.  Similar  changes  were  made  to 
§  1540.111(a)(1),  which  provides  that  an 
individual  may  not  have  a  weapon, 
explosive,  or  incendiary  when  screening 
begins. 

TSA  received  more  than  lOO 
comments  in  response  to  the  request  for 
comments  issued  with  the  rule  in  June. 
After  consideration  of  these  comments 
and  additional  analysis.  TSA  believes 
that  the  current  threshold  for 
determining  which  aircraft  should  be 
subject  to  the  screening  requirement 
does  not  adequately  captiire  the  larger 
aircraft  TSA  intended  to  cover.  The 
weight  threshold  of  95,000  MTOW. 
although  a  reasonable  measure  of 
aircraft  size,  is  awkward  in  practical 
application.  In  some  cases,  this  figure 
divides  an  aircraft  type  into  two  groups: 
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those  certified  to  takeoff  at  weights  over 
95.000  pounds  and  those  certified  at 
weights  under  95,000  pounds 
Therefore,  larger  aircraft  that  TSA 
intends  to  cover  in  this  rule  fall  out  of 
the  Standard  For  instance,  early  models 
of  the  D09  aircraft  are  certified  to 
takeoff  with  weights  less  than  95,000 
pounds,  even  though  these  aircraft  can 
seat  70  passengers  and  appear  to  be 
nearly  identical  to  subsequent  models 
with  a  MTOW  in  excess  of  95.000 
pounds  that  are  subject  to  the  screening 
requirement. 

In  addition,  as  a  result  of  comments, 
TSA  reviewed  an  international  security 
standard  that  was  established  to 
determine  when  hardened  cockpit  doors 
should  be  required  This  standard 
applies  to  aircraft  that  weigh  in  excess 
of  45,500  kg,  (100,309  3  pounds),  or 
with  61  or  more  seats.  This  standard,  by 
using  both  weight  and  seating 
configuration,  captures  the  anomalies 
discussed  above  and  in  greater  detail 
below  that  the  95,000  KITOW  threshold 
does  not  cover.  Many  commenters 
suggested  a  seating  configuration 
threshold  and  many  suggested  the 
international  standard,  TSA  agrees  that 
the  international  standard  is  a  more 
complete  approach  to  private  charter 
security  and  so  is  amending  the  rule  to 
incorporate  it. 

Finally.  TSA  received  many 
comments  from  charter  operators  and 
small  airports  concerning  the 
difficulties  of  scheduling  charter  service 
to  accommodate  the  presence  of  TSA 
screeners.  Most  charters  depend  on 
flexibility  in  location  and  hours  of 
operation  to  remain  economically 
viable   If  TSA  requires  all  private 
charter  operators  to  use  TSA  screeners 
and  TSA  screening  checkpoints,  charter 
operators  will  lose  their  flexibility  and 
economic  vitality.  As  a  result  of  these 
comments,  TSA  is  affirmatively 
authorizing  the  use  of  non-TSA 
screeners  under  certain  circumstances. 

Summary  of  Comments 

When  TS.^  issued  the  rule  in  June 
2002  establishing  a  weight  threshold  to 
determine  which  private  charter 
passengers  must  be  screened,  the  agency 
requested  comments  from  the  industry 
and  interested  parties.  Approximately 
100  entities  responded  and  commented 
primarily  on  five  areas:  confusion  about 
the  definition  of  "private  charter,"  the 
unique  operational  difficulties  charters 
may  face,  small  airport  concerns,  issues 
specific  to  Alaskan  operators,  and  the 
weight  threshold.  A  summary  of  the 
comments  follows,  arranged  by  subject 
matter. 

Some  organizations  requested 
clarification  of  the  definition  of  "private 


charter  "  The  complete  definition  can  be 
found  m  49  CFR  1540,5,  To  summarize, 
a  non-government,  private  charter  is  any 
aircraft  operate'-  flight  m  which  the 
charterer  engages  the  total  passenger 
capacity  of  the  aircraft,  the  cost  of  the 
flight  is  borne  by  the  charterer  and  not 
directly  or  indirectly  by  any  passenger, 
and  the  flight  is  not  advertised  in  an\ 
way  to  solicit  passengers.  Also, 
government  private  charters  include 
operations  in  which  the  total  passenger 
capacity  is  used  for  government  civilian 
or  military  air  travel  The  rule  exempts 
government  charters  from  the  screening 
requirement,  unless  they  enplane  from 
or  deplane  into  a  sterile  area 
Government  charters,  such  as  a 
Department  of  Defense  flight,  have 
security  procedures  in  place  that 
adequately  address  security  risks.  Also, 
the  passengers  on  these  government 
charters  ma>'  be  required  to  carry 
weapons,  which  would  be  prohibited  in 
other  passenger  operations. 

Several  commenters  expressed 
concern  about  the  adverse  impact  the 
rule  will  have  on  private  charter 
operations.  Comment:  Private  charters 
often  use  small  airports  in  remote 
locations  where  there  is  no  terminal  or 
baggage  check  area.  If  the  final  security 
program  requires  typical  screening 
checkpoints  and  magnetometers, 
charters  would  be  forced  to  alter  their 
network  of  operations  entirely  and  use 
large  airports  w  here  standard  security 
procedures  are  in  place.  Also,  charter 
operators  would  have  to  change  their 
hours  of  operation  to  depart  only  when 
established  screening  checkpoints  were 
in  operation  These  changes  will 
undermine  the  flexibility  and  economic 
benefits  charters  offer  to  passengers, 
organizations,  and  small  airports.  Some 
organizations  that  make  use  of  private 
charters  on  a  regular  basis,  such  as 
professional  and  collegiate  sports  teams, 
must  travel  to  and  from  remote  locations 
frequently  and  at  odd  hours.  Altering 
these  charter  operations  dramatically 
would  impose  significant  barriers  to 
completing  normal  business  activities. 
Many  charter  operators  use  Fixed  Base 
Operators  (FBO)  to  handle 
administrative  and  operational  issues  at 
small  airports.  However,  there  are  only 
two  FBOs  in  the  country  that  have 
screening  facilities  available  for  charter 
operations.  If  the  final  security  program 
required  these  operators  to  conduct  all 
screening  at  established  screening 
checkpoints,  additional  facilities  must 
be  constructed  and  installed,  which 
would  impose  significant  financial 
burdens  and  time  delays.  Response:  As 
is  discussed  in  greater  detail  below, 


TSA  will  authorize  procedures  to 
prevent  these  difficulties. 

The  commenters  also  asserted  that 
private  charters  possess  unique 
characteristics  that  diminish  the  risk  of 
dangerous  or  unlawful  acts.  Comment: 
Typically,  charter  clientele  are  "known" 
to  the  charter  operators  or  to  each  other. 
They  work  together  or  play  on  the  same 
sports  team ,  and  so  the  likelihood  that 
someone  unknown  or  with  suspect 
motives  would  commandeer  the  aircraft 
or  injure  passengers  is  remote.  Also,  the 
charter  clientele  often  are  "high  profile" 
individuals  who  generate  crowds  and 
confusion  in  airport  terminals. 
Consequently,  additional  security  may 
be  necessary  and  existing  security 
officers  are  diverted  from  their  standard 
duties.  Further,  sports  teams  travel  with 
medical  personnel  and  equipment  that 
is  needed  in-flight.  Some  of  this 
equipment  may  not  be  permitted  in  the 
aircraft  cabin  under  standard  screening 
procedures.  The  professional  sports 
teams  typically  have  security 
procedures  in  place  to  ensure  that 
passengers'  baggage  is  placed  in  a  secure 
area  and  that  only  designated 
passengers  are  permitted  to  board  the 
aircraft.  All  of  these  unique  qualities 
warrant  special  procedures  for  private 
charter  operations.  Response:  As  is 
discussed  in  greater  detail  below,  TSA 
will  authorize  use  on  non-TSA 
screeners  to  prevent  these  difficulties. 
We  note  that  TSA  does  permit  some 
medical  equipment  that  otherwise 
would  be  prohibited  on  scheduled 
flights,  and  will  work  with  the  sports 
teams  to  consider  what  medical 
equipment  should  be  permitted  in  the 
cabin. 

Many  commenters  expressed  concern 
about  the  fate  of  small  airports  that  are 
unable  to  meet  the  level  of  security 
required  in  the  charter  rule  Comment: 
If  these  airports  cannot  facilitate  new 
screening  requirements,  flights  will  be 
diverted  to  airports  serving  scheduled 
operations.  This  change  would  have  an 
adverse  economic  impact  on  many 
communities.  Also,  large  airports  that 
become  the  beneficiaries  of  this  change 
might  not  be  staffed  to  handle  security 
procedures  adequately.  One  airport  that 
serves  a  high  number  of  private  charters 
commented  that  the  rule  would  not  be 
effective  as  a  stand-alone  security 
mechanism,  because  screened  charter 
passengers  and  their  accessible  property 
could  be  co-mingled  with  unscreened 
passengers  and  baggage  on  common 
ramp  areas.  Another  regional  airport 
urged  TSA  to  develop  a  "trusted 
traveler"  program  to  permit  vetted 
passengers  to  bypass  security  prior  to 
boarding.  Response:  The  private  charter 
security  rule  is  not  a  "stand-alone" 
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sti   inty  reguldti    lis  that  prevent 
unscreened  passengers  from  entering 
airport  sterile  areas  and  areas  that  are 
designated  as  stjcurity  identification 
display  areas  in  airports.  In  addition, 
the  final  security  program  TSA  issues 
for  private  charter  operators  will 
include  procedures  that  prevent 
screened  passengers  from  mingling  with 
non-screened  passengers.  The  "trusted 
traveler"  program  will  be  addressed  in 
another  rulemaking  proceeding. 

Commenters  also  urged  TSA  to  adopt 
security  procedures  for  private  charters 
operating  in  Alaska  that  can 
accommodate  the  special  characteristics 
of  the  Alaskan  environment.  Comment: 
Alaska  has  a  limited  highway  system 
and  vast  terrain,  so  there  is  a  high 
volume  of  intrastate  air  travel.  For 
instance,  private  zinc  and  lead  mines 
located  north  of  the  Arctic  Circle  in  a 
remote  section  of  Alaska  are  served 
exclusively  by  private  charter  service. 
The  only  road  on  the  property  runs  to 
their  port  site;  none  exist  to  any  other 
community.  Alaska  Airlines  operates 
two  private  charters  per  week  to  the 
mines  to  rotate  personnel  and  supplies. 
There  are  many  similar  situations  in 
Alaska,  where  the  need  for  accessible 
flexible  air  travel  is  great.  Response:  The 
procedures  TSA  will  authorize  in  the 
final  security  program,  such  as 
permitting  the  use  of  non-TSA 
screeners,  will  provide  adequate 
flexibility  to  private  charter  operators  in 
Alaska  to  ensure  that  operations  can 
continue  as  needed. 

Comment:  Many  commenters  asked 
for  clarification  on  the  kind  of  security 
procedures  required  by  the  rule  and  the 
security  program. 

Response:  The  process  used  to 
develop  air  carrier  and  airport  security 
programs  involves  two  distinct  phases. 
The  first  is  issuance  of  a  rule  that 
establishes  minimum  security  standards 
that  the  operator  or  airport  must  meet. 
For  the  charter  rule,  TSA  requires 
affected  private  charter  operators  to 
adhere  to  a  TSA-approved  security 
program  that  meets  the  standards  of  49 
CFR  1544.101(f)  and  1544.103.  Also, 
TSA  requires  affected  private  charter 
operators  to  ensure  that  passengers  and 
their  accessible  property  are  screened 
prior  to  boarding.  The  second  phase  of 
the  process  involves  developing  a 
security  program  that  sets  forth  the 
details  and  procedures  used  to  meet  the 
minimum  rule  standards.  The  security 
program  is  considered  sensitive  security 
information  (SSI)  and  cannot  be  issued 
to  the  public,  placed  in  the  docket,  or 
discussed  with  specificity  in  this 
document.  TSA  developed  a  standard 
security  program  and  forwarded  it  to 


dltected  fiiiitiHs  for  comment.  Each 
entity  had  an  opportunity  to  comment 
on  the  standard  program,  which  many 
have  done  in  this  proceeding,  and 
requested  changes  to  accommodate 
unique  operations  or  characteristics. 
TSA  may  approve  the  changes  or 
require  the  operator  to  adhere  to  the 
standard  program.  The  details  of  the 
program  that  the  commenters  are 
seeking  most  likely  exist  in  the  final 
security  program,  which  TSA  cannot 
discuss  in  this  document.  However, 
they  can  be  addressed  privately  between 
the  affected  operator  and  TSA  staff 

The  weight  threshold  is  the  factor  that 
determines  which  private  charter 
operators  must  screen  passengers  and 
accessible  property.  This  issue 
generated  many  comments. 

Comment:  Some  operators  and 
manufacturers  asked  TSA  to  specify 
why  95,000  MTOW  was  selected.  Some 
recommended  that  TSA  redraw  the  line 
at  100,000  MTOW.  which  is  part  of  the 
standard  the  International  Civil 
Aviation  Organization  (ICAO)  adopted 
in  February  2002  to  distinguish  which 
cockpit  doors  must  be  reinforced  to 
enhance  security.  Actually,  the  accurate 
ICAO  standard  requires  reinforcing 
cockpit  doors  in  aircraft  with  an  MTOW 
of  greater  than  45.500  kg,  (100.309.3 
pounds),  or  with  a  seating  capacity 
greater  than  60  Some  commenters 
asserted  that  TSA  should  include 
aircraft  fuel  capacity  as  part  of  the 
threshold,  due  to  the  damage  fuel  can 
cause  on  impact.  Also,  use  of  "more 
than  19  seats,"  or  "more  than  75  seats" 
in  addition  to,  or  in  place  of  the 
maximum  takeoff  weight,  would  be 
preferable  to  the  standard  established  in 
June  2002. 

One  manufacturer  and  its  customers 
claimed  that  the  standard  creates  an 
inequity  in  the  treatment  of  the 
Canadian-manufactured,  Bombardier 
Aerospace  Global  Express.  There  are 
several  MTOWs  listed  for  the  Global 
Express,  some  less  than,  some  more 
than  95.000  MTOW.  The  U.S.- 
manufactured  Gulfstream  V  is  the 
Global  Express'  primary  competitor,  and 
has  a  90,700  MTOW.  Therefore,  private 
charter  operations  in  the  Gulfstream  are 
not  subject  to  the  screening 
requirement,  but  certain  models  of  the 
Global  Express  are,  pursuant  to  the 
current  rule  language.  Bombardier 
asserted  that  the  rule  is  discriminatory 
and  constitutes  an  unfair  trade  practice. 

Response:  As  is  discussed  in  greater 
detail  below,  TSA  believes  that  the 
current  international  standard,  which 
combines  weight  and  passenger  seating 
capacity,  is  the  standard  to  adopt  for 
private  charter  operations. 


Rule  Amendment  and  Response  to 
(Comments 

.'   U    .c/if  Threshold 

TSA  again  analyzed  charter 
operations,  the  existing  aircraft  fleet, 
and  the  existing  standard,  and 
determined  that  the  threshold  for 
passenger  and  carry-on  baggage 
screening  in  private  charter  operations 
should  be  changed.  TSA  is  amending 
the  rule  to  adopt  the  ICAO  standard,  or 
private  charter  operations  in  aircraft 
with  a  MTOW  greater  than  45,500  kg., 
or  with  a  passenger  seating 
configuration  of  61  or  more.  In  pounds, 
the  threshold  is  a  MTOW  greater  than 
100,309.3. 

When  TSA  established  95,000  MTOW 
as  the  threshold,  TSA  sought  to  cover 
the  larger  aircraft  that  are  used  often  in 
charter  service.  Tl^e  degree  to  which 
■certain  aircraft  are  selected  for  charter 
service  often  depends  on  the  number  of 
aircraft  in  service,  the  number  of 
runways  and  airports  the  aircraft  is 
capable  of  using,  and  the  likelihood  that 
the  operator  is  amenable  to  leasing  the 
aircraft  out  to  a  group.  For  instance,  the 
DC-9  series  aircraft  are  used  in 
approximately  300  flij^hts  per  day. 
(Please  note  that  there  is  no  data 
available  that  distinguishes  the  number 
of  charter  flights  from  scheduled 
passenger  service).  These  aircraft  can 
operate  from  short  runways  because  of 
the  wing  lift  and  significant  engine 
thrust,  which  enables  them  to  make  use 
of  nearly  all  airports.  These  aircraft  have 
a  maximum  passenger  seating 
configuration  of  more  than  70 
passengers,  generally  are  not  privately 
owned,  and  have  the  potential  to  be 
used  in  charter  and  scheduled  service. 
When  used  in  scheduled  or  public 
charter  service,  they  must  be  operated 
under  a  full  se<:uritv  program  (49  CFR 
1544.101(a)),  which  includes  screening 
passengers  and  accessible  property.  TSA 
believes  that  the  DC-9  series  and  similar 
aircraft  constitute  the  class  of  aircraft 
that  should  be  covered  in  this  rule 

TSA  also  selected  95,000  MT(3W  for 
the  rule  published  in  lune  2002,  because 
it  had  been  used  previously  by  FAA  and 
TSA  as  a  benchmark  to  distinguish 
larger  aircraft.  For  instance,  pursuant  to 
the  authority  set  forth  in  Special  Federeil 
Aviation  Regulation  (SFAR)  91,  TSA 
issued  a  notice  to  certain  all-cargo 
carriers  with  95,000  MTOW  that 
required  them  to  adopt  additional 
security  measures. 

Maximum  certificated  takeoff  weight 
is  the  maximum  weight  at  which  the 
FAA  has  determined  an  aircraft  can  take 
off,  and  is  derived  from  engineering 
data,  aircraft  weight,  acceleration,  lift, 
and  performance  testing.  The  aircraft 
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manufacturer  must  submit  design  and 
performance  figures  to  the  FAA  in  order 
to  be  certified  to  fly  at  certain  weights, 
speeds,  seating  configurations,  fuel 
capacity,  and  so  on.  The  MTOW  is 
established  during  this  process,  based 
on  a  review  of  thr  engineering  data  and 
actual  performance  testing,  and  is  listed 
on  the  FAA's  Type  Clerlificate  Data 
Sheet  (TCDS).  Over  time,  manufacturers 
may  conduct  additiona!  pf^rformance 
testing  to  prove  to  FAA  that  the  aircraft 
can  be  operated  safely  at  a  higher 
MTOW  or  speed,  or  with  more  cargo.  In 
order  to  increase  these  operational 
limits,  the  aircraft  must  undergo 
additional  performance  testing  and  may 
be  structurally  modified.  These 
subsequent  .MTOW  figures  are  then 
listed  on  the  TCDS  as  the  authorized 
takeoff  weight. 

A  review  of  the  aircraft  that  fall 
within  this  standard  indicates  they  are 
used  prevalently,  would  generate 
significant  impact  damage,  carry  a  high 
number  of  passengers,  and  have 
significant  fuel  capacity.  This  threshold 
captures  aircraft  in  which  it  is  unlikely 
that  all  passengers  and  crew  know  each 
other  or  share  an  affinity  relationship, 
which  is  the  group  TSA  intended  to 
cover.  It  is  less  likely  that  a  corporate  jet 
with  fewer  than  20  seats  would  be 
chartered  b\  a  group  of  passengers  that 
are  strangers  or  do  not  know  the  crew. 

//.  Seating  Capacity 

TSA  and  FAA  have  also  used  seating 
configuration  to  categorize  aircraft  by 
size  and  use.  Section  1544.101 

establishes  requirements  for  securitv 
programs  based  on  seating 
configuration,  and  requires  greater 
security  measures  for  aircraft  with  a 
seating  configuration  of  61  or  more  in 
scheduled  or  public  charter  service 
Seating  capacity,  like  MTOW.  is  an 
indicator  of  aircraft  size  and  the  extent 
of  damage  the  aircraft  would  cause  if 
used  in  a  terrorist  act.  It  is  also 
reasonable  to  assume  that  passengers  in 
an  aircraft  with  a  large  seating  capacity 
are  less  likely  to  know  one  another  and 
the  crew  than  individuals  traveling  in  a 
corporate  jet.  TSA  has  determined  that 
it  is  appropriate  to  use  both  seating 
configuration  and  MTOW  to  determine 
which  aircraft  are  subject  to  the  rule, 
and  therefore  is  adopting  the  ICAO 
standard  for  the  threshold  in  this 
amendment  to  the  rule  and  the  seating 
configuration  now  used  for  scheduled 
and  publu  charter  service.  By  using 
both  the  seating  capacity  and  MTOW, 
TSA  will  cover  the  target  group  of 
aircraft,  but  will  exclude  private 
corporate  jets  with  a  small  seating 
capacity. 


TSA  is  adding  the  seating 
configuration  of  61  seats  or  more  for 
several  reasons.  First.  TSA  believes  it  is 
important  to  cover  the  DC-9-10  series 
aircraft,  which  have  a  seating 
configuration  of  79  through  109,  Some 
of  these  aircraft  ha\e  a  MTOW  under 
95.000  and  would  not  be  subject  to 
screening  under  the  previous  threshold. 
These  aircraft  were  designed 
specifically  to  operate  from  short 
runways  due  to  their  high  wing  lift  and 
powerful  engine  thrust.  Consequently, 
they  can  operate  at  many  small  airports, 
which  might  be  serviced  by  charter 
operators.  There  are  approximately  47 
DC-9-10  series  aircraft  currently 
registered  with  FAA,  making  their 
potential  for  use  in  charter  operations 
worth)'  of  consideration  for  enhanced 
security  standards.  By  adding  seating 
configuration  to  the  security  threshold, 
TS.\  will  capture  the  larger,  but  lighter. 
charter  aircraft   Many  aircraft,  although- 
under  95.000  MTOW,  have  a  seating 
( onfiguration  of  more  than  100  seats, 
and  these  passengers  should  undergo 
securit}'  screening. 

As  discussed  previously,  ICAO 
recently  established  a  requirement  to 
install  reinforced  cockpit  doors  in 
aircraft  with  an  MTOW  of  45,500  kg 
(100,309.3  pounds)  or  a  passenger 
seating  configuration  of  61  or  more. 
Many  commenters  urged  TSA  to  adopt 
a  standard  based  on  seating 
configuration,  and  some  commenters 
suggested  that  TSA  adopt  the  weight 
limit  used  in  the  ICAO  standard.  For 
years,  scheduled  and  public  charter 
aircraft  with  a  passenger  seating 
configuration  of  more  than  61  seats  have 
been  required  to  operate  with  a  full 
security  program,  which  includes 
passenger  screening.  (49  CFR 
1544  101(a)), 

Due  to  the  addition  of  seating 
configuration  as  a  threshold,  there  are 
aircraft  covered  by  the  rule  now  that 
were  not  covered  when  the  rule  was 
issued  in  lune  2002  The  following 
aircraft  are  included  in  the  group  of  new 
aircraft  covered:  British  Aerospace  ATP. 
146-lOOA  and  14f>-2nOA.  Fokker-F,28 
Mark  0100,  F  28  Mark  4000,  F.28  Mark 
0070.  Bombardier  DHC-8^01; 
McDonnell  Douglas  DC-9-10  series;  and 
A\'RO  R185.^  Any  private  charter 
operators  that  use  these  aircraft  and  do 
not  operate  aircraft  covered  by  the  rule 
issued  June  2002,  would  not  have 
anticipated  the  need  to  develop 
screening  procedures  or  comment  on 
the  TSA  standard  security  program. 
Therefore.  TSA  has  established  a 
compliance  schedule  for  these  operators 
to  ensure  that  they  have  adequate  time 
to  prepare. 


///.  Screening 

As  discussed  previously,  many 
private  charter  operators  use  small 
airports  that  do  not  have  established 
screening  checkpoints  or  corresponding 
screening  equipment.  Also,  many 
private  charters  operate  at  odd  hours 
when  airport  terminals  with  screening 
checkpoints  are  not  open.  Many  of  the 
commenters  raised  this  issue  as  a 
significant  impediment  to  their  ongoing 
viability,  and  urged  TSA  to  permit 
screening  by  non-TSA  persoimel. 
However,  a  few  commenters  questioned 
TSA's  ability  to  allow  screening  by  non- 
TSA  employees.  TSA  has  determined 
that  in  certain  cases,  screening  may  be 
completed  by  screeners  that  are  not  TSA 
employees.  TSA  will  authorize  the  use 
of  non-TSA  screeners  in  the  security 
program,  under  certain  circumstances. 
For  instance,  if  checkpoint  screening  in 
an  airport  terminal  is  not  available  due 
to  the  time  of  day  or  location.  non-TSA 
screeners  might  be  used.  Also,  if  using 
an  established  airport  screening 
checkpoint  creates  logistical  difficulties 
or  disrupts  ongoing  screening  activities 
in  the  airport,  non-TSA  screeners  might 
be  used  by  the  private  charter  operators 

ATSA  includes  a  requirement  that 
Federal  employees  carry  out  passenger 
and  property  screening.  However,  an 
examination  of  other  provisions  of  title 
49  of  the  U.S.  Code  and  the  history  of 
the  screening  requirement  demonstrates 
that  Congress  did  not  intend  to  require 
screening  on  all  flights.  Congress  has 
recognized  that  passenger  and  property 
screening  has  not  been  required  with 
respect  to  all  aircraft — in  particular,  the 
Under  Secretary  is  specifically 
authorized  to  exempt  unscheduled 
operations  from  49  U.S.C.  44901. 
Congress  recognized  that  other  specific 
types  of  operations  were  not  subject  to 
screening  requirements  at  the  time  it 
enacted  ATSA,  and  imposed  no  such 
requirements. 

TSA  will  authorize  private  charter 
operators  to  use  non-TSA  screeners  who 
complete  the  TSA-approved  screener 
training  program.  TSA  has  developed 
the  training  in  modular  format,  and  the 
non-TSA  screeners  who  screen  these 
private  charter  operations  must  receive 
training  on  the  type  of  equipment  and 
procedures  they  will  be  responsible  for 
using.  For  instance,  if  the  screening 
location  is  not  equipped  with  a  walk- 
through metal  detector  (WTMD),  the 
screeners  at  this  location  are  not 
required  to  complete  the  training 
module  that  addresses  WTMD.  The 
private  charter  security  progran^  will 
provide  details  concerning  training  for 
screeners  in  private  charter  operations. 
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TSA  will  allow  some  flexibility  in 
determining  which  individuals  may  act 
as  screeners  for  private  charter 
operations  that  do  not  use  established 
screening  checkpoints.  TSA  will 
consider  such  factors  as  the  degree  of 
independence  the  screener  has  in 
relation  to  the  passengers,  and  the 
important  duties  the  flightcrew  must 
complete  in  preparation  for  departure.  A 
system  in  which  individuals  screen 
their  supervisors,  close  associates,  or 
friends  would  not  be  advisable.  This 
would  require  the  screener  to  find  and 
report  prohibited  or  illegal  items,  which 
could  lead  to  disciplinary  action  against 
a  colleague  or  supervisor,  or  the  loss  of 
the  charter  contract.  An  arm's-length 
relationship  between  screener  and 
passenger  creates  more  effective  and 
thorough  screening.  Also,  the  aircraft 
flightcrew  typically  have  many  safety 
and  security  responsibilities  to  complete 
prior  to  departure,  which  could  make 
completion  of  the  screening  impossible 
or  ineffective.  Many  commenters 
suggested  that  FBO  employees,  where 
present,  ai9  good  candidates  for 
screeners.  Also,  commenters  suggested 
that  other  airport  personnel,  including 
local  law  enforcement  personnel,  may 
be  appropriate  candidates  to  conduct 
screening.  TSA  is  aware  of  the  fact  that 
all  affected  entities  must  be  able  to 
complete  the  TSA-authorized  training 
for  screeners  shortly  after  the  final 
security  program  is  released.  The  new 
compliance  dates  established  in  this 
rule  amendment  should  accommodate 
the  time  needed  to  adequately  train 
screening  personnel. 

Paperwork  Re«lu(  timi  Act 

Ihis  rule  contains  information 
collection  activities  subject  to  the 
Paperwork  Reduction  Act  (PRA)  (44 
I '  S.C.  3507(d)).  In  accordance  with  the 
I'RA.  the  paperwork  burden  associated 
with  the  rule  will  be  submitted  to  the 
( )ffi(  f  of  Management  and  Budget 
OMB)  for  review.  The  PRA  provides 
tidt  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  information  collection 
A  ill  t)e  published  in  the  Federal 
Kejjistf-r  ifter  it  has  been  approved  by 
uMH- 

St'dd:  This  rule  requires  operators 
using  aircraft  in  private  charter 
operations  with  a  maximum  certificated 
takeoff  weight  greater  than  100.309.3 
pounds,  or  a  seating  configuration  of  61 
or  more  to  ensure  that  individuals  and 
their  accessible  property  are  screened 
prior  to  boarding. 


Descnptiun  of  Hespondents:  Ail  new 
and  existing  operators  using  aircraft  in 
private  charter  operations  with  a 
maximum  certificated  takeoff  weight 
greater  than  100.309.3  pounds,  or  a 
seating  capacity  of  61  or  more. 

Burden:  TSA  does  not  currently  have 
precise  data  on  which  aircraft  operators 
have  aircraft  in  privatf  <  h,iri>r 
operations  with  a  c  crtifn  .ii''ii  tdkeoff 
weight  greater  than  kmi  lie*  f  pounds, 
or  a  seating  cnntma!  tiion  of  61  or  more. 
TSA  estimates  thdt  there  are 
approximately  25  operators  currently 
operating  under  14  CFR  part  121 
(Domestic.  Flag,  and  Supplemental 
Operations)  that  have  no  program  in 
place  and  so  will  have  a  new  paperwork 
burden  under  this  rule.  In  addition.  TSA 
estimates  that  there  are  approximately 
45  operators  operating  under  14  CFR 
part  121  with  some  portion  of  a  security 
program  with  existing  paperwork 
procedures  in  place  now.  Also,  there  are 
airlines  using  aircraft  with  an  original 
certificated  takeoff  weight  of  100.309.3 
pounds  or  more  in  charter  service  and 
in  traditional  commercial  passenger 
service.  These  operators  must  currently 
do  screening  for  commercial  service,  but 
will  have  an  additional  paperwork 
burden  by  now  completing  those 
screening  activities  for  private  charters. 
It  is  very  difficult  for  TSA  to  determine 
what  this  new  paperwork  burden  will 
be  for  these  operators.  Accordingly.  TSA 
will  calculate  the  paperwork  burden 
using  estimates  assuming  that  70  aircraft 
operators  will  be  subject  to  this  rule. 
Thus,  these  assumptions  will 
overestimate  the  overall  burden.  In 
addition,  TSA  assumes  no  change  in  tho 
number  of  aircraft  operators  over  the 
next  10  years  Without  this  simplifying 
assumption,  it  would  be  impossible  to 
estimate  the  total  effect  of  these  changes 
over  the  ten-year  period. 

Each  air  carrier  subject  to  this  rule 
will  need  to  establish  a  program  that 
provides  for  screening  individuals  and 
accessible  property;  training  ail 
employees  with  security-related  duties; 
training  all  security  coordinators  and 
crewmembers;  acknowledging  receipt 
of.  and  distributing  Security  Directives 
and  Information  Circulars;  and 
preparing,  maintaining,  and 
accommodating  modifications  to  a 
security  program.  The  total  ten-year 
paperwork  burden  is  approximately 
6.820  hours  at  a  cost  of  $165,900.  The 
annual  burden  totals  approximately  560 
hours  at  a  cost  of  $1 1 .200. 

TSA  anticipates  that  the  regulated 
entities  will  have  to  purchase  no 
additional  equipment. 


bconomic  Analyses 

This  ruionidiking  was  originally 
reviewed  by  the  OMB  it  is  significant 
within  the  meaning  of  the  Executive 
Order  and  DOT's  policies  and 
protfdiirt' -.    \'    ri'i;u!.i!i 'FN   .lii.ilN^is  (sr 
evaluatiiiii  ,11  1  I '!ri['.i:ii>'^  Uil^  ruU:.  TbA 
is  in  thf  (in  m  !■•-'-  >  't  il^tpr  itniung  whether 
this  riiir  will  have  a  signihcant 
econoiiui   iinpai  t  nn  a  substantial 
number  of  sinaii  «ntities  as  defined  in 
thi'  R.'enl.if'av  t  Irxibilitv  Act  of  1980. 
,,-,  ,,;i,,'!i.i'\i    1  "^,\  rt'i  M^iuzes  that  this 
rule  may  impose  costs  on  some  affected 
operators,  which  stem  from  developing 
and  implementing  screening  procedures 
and  other  security  measures.  However, 
given  the  current  security  threat.  TSA 
believes  it  is  necessary  to  require  these 
enhanced  security  measures  at  this  time. 
It  is  difficult  to  assess  the  costs  of  the 
rule  until  the  final  security  program  is 
completed,  which  TSA  plans  to  finish 
shortly.  TSA  will  assess  the  costs  and 
benefits  of  the  rule  once  the  security 
program  is  in  final  form  and  place  an 
economic  analysis  of  it  in  the  docket  on 
or  before  January'  24.  2003.  TSA  will 
make  changes  to  the  rule,  if  necessary, 
as  a  result  of  the  economic  analysis. 

Executive  Order  13132.  Federalism 

TSA  hds  f.\dmini.-d  this  rule  under  the 
principles  and  criteria  of  Executive 
Order  13132.  Federalism.  TSA  has 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  govemnifnt  diid  the  States,  or 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemmtnit    rinrtfore.  this 
final  rule  does  nut  ha\''  !•  di-ralism 
iinplif  ations 

Trade  Impact  .A.vses-smenl 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  uimecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety  and  security, 
are  not  considered  unnecessary 
obstacles.  The  statute  also  requir€>s 
consfderation  of  international  standards 
and.  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards  Ts.\  has 
assessed  the  poti-ntial  tdfi-i  t  of  this 
amendment  and  has  determined  that  it 
will  impos*'  the  same  costs  on  domestic 

iiui  mtfrnatiiinal  cnitities  and  thus  has 

1  in'iitra!  trade  impact. 

Unfunded  Mandates  Reform  .Art 

The  i  iifundt'd  Maiidatcv  Kfiurin  Act 
of  199')  (the  Act),  enai  ted  as  Pub.  L. 
104-4  on  March  22.  1995.  is  intended  to 
curb  the  practice  uf  imposing  unfunded 
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Federal  mandates  on  State,  local,  and 
tnhal  governments  Title  11  of  the  Act 
requires  each  Federal  agenrv  to  prepare 
a  written  statement  that  assesses  the 
effect  of  any  Federal  mandate  found  in 
a  rulemaking  action  that  may  result  in 
an  expenditure  of  Si 00  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year  by  State,  local  and  tribal 
governments,  in  the  aggregate,  ox  by  the 
private  sector.  Such  a  mandate  is 
identified  as  a  "significant  regulatory 
action."  The  Act  does  not  apply  to  a 
regulatory  action  in  which  no  notice  of 
proposed  rulemaking  is  published,  as  is 
the  case  in  this  proceeding. 
Accordingly,  TSA  has  not  prepared  a 
statement  under  the  Act. 

Environmental  Analysis 

TSA  has  reviewed  this  action  for 
purposes  of  the  National  Envirorunental 
Review  Policy  Act  of  1969  (42  U.S.C. 
4321-4347)  and  has  determined  that 

this  action  will  not  have  a  significant 
effect  on  the  human  environment. 

Energy  Impact 

The  energy  impact  of  this  rule  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA).  Pub.  L.  94-163,  as  amended  (42 
U.S.C.  6362)  and  FA  A  Order  1053.1.  It 
has  been  determined  that  this  rule  is  not 
a  major  regulatory  action  under  the 
provisions  of  the  EPC:A 

List  of  Subjects  in  49  CFR  Part  1544 

Air  carriers.  Aircraft,  Aviation  safety. 
Freight  forwarders.  Reporting  and 
re<;ordkeeping  requirements.  Security 
measures  *" 

The  Amendment 

For  the  reasons  stated  in  the 

pr^^amhle.  the  Transportation  Security 
.Aciministration  amends  49  CFR  chapter 
XII  part  1544  as  follows: 

PART  1544— AIRCRAFT  OPERATOR 
SECURITY:  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS 

1.  The  authority  citation  fur  part  1544 
continues  to  read  as  follows: 

.Authority:  49  U.S.C.  114.  5103.  40119. 
44901-44905, 44907, 44913-44914.  44916- 
44918,  44932,  44935-44936,  44942,  46105. 

2.  Section  1544.101(f)  is  revised  to 
read  as  follows: 

§1544.101     Adoption  and  Implementation. 

(f)  Private  charter  program.  In 
addition  to  paragraph  (d)  of  this  section, 
if  applicable,  each  aircraft  operator  must 
carry  out  §t>  1544.201.  1544.207, 
1544.209.  1544.211,  1544.215,  1544.217, 


1544.219.  1544.225.  1544.229,  1544  230. 
1544.233.  1544.235,  1544,303.  and 
1544.305,  and  subpart  E  of  this  part 
and — 

(1)  Must  adopt  and  carry  out  a 
security  program  that  meets  the 
applicable  requirements  of  §  1544.103 
for  each  private  charter  passenger 
operation  in  which — 

(i)  The  passengers  are  enplaned  from 
or  deplaned  into  a  sterile  area;  or 

(ii)  The  aircraft  has  a  maximum 
certificated  takeoff  weight  greater  than 
45.500  kg  (100.309.3  pounds),  or  a 
passenger-seating  configuration  of  61  or 
more,  and  is  not  a  government  charter 
under  paragraph  (2)  of  the  definition  of 
private  charter  in  §  1540.5  of  this 
chapter. 

(2)  The  Under  Secretary  may 
authorize  alternate  procedures  under 
paragraph  (0(1)  of  this  section  as 
appropriate. 
***** 

Issued  in  Washington.  DC.,  on  December 
26.2002 

Stephen  ).  McHaie, 

Deputy  Administrator. 

[PR  Doc.  02-33032  Filed  12-30-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  021017238-2314-02   ID. 
0926021] 

RIN  0648-AQ31 

Fisheries  of  the  Northeastern  United 
States;  2003  Fishing  Quotas  tor 
Atlantic  Surfclams,  Ocean  Ouahogs, 
and  Maine  Mahogany  Ocean  Ouahogs 

AGENCY:  Natiirirtl  .Marine  Fisheries 
■Servu  ('  i\MF,Si  National  Oceanic  and 
.•\tmospheric  Administration  (NOAA). 

(jimmerce. 

action:  Final  rule;  2003  fishing  quotas 
for  Atlantic  surfclams,  ocean  quahogs, 
and  Maine  mahogany  ocean  quahogs. 

SUMMARY:  NMFS  issues  final  quotas  for 
the  Atlantic  surfclam.  ocean  quahog, 
and  Maine  mahogany  ocean  quahog 
fisheries  for  2003  These  regulations 
specify  allowable  har\'est  levels  of 
Atlantic  surfclams  and  ocean  quahogs 
from  the  exclusive  economic  zone  and 
an  allowable  har\'est  level  of  Maine 
mahogany  ocean  quahogs  from  the 
waters  north  of  43°  50'  N.  lat.  in  2003. 


DATES:  Effective  from  January  l.  zuuj. 
through  December  31,  2003. 

ADDRESSES;  Copies  of  supporting 
documents,  including  the 
Envirorunental  Assessment.  Regidatory 
Impact  Review,  Final  Regulatory 
Flexibility  Analysis.(EA/RIR/FRFA). 
and  the  Essential  Fish  Habitat 
Assessment,  are  available  from  Daniel 
Furlong.  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Room  2115.  Federal  Building,  300  South 
New  Street.  Dover.  DE  19904-6790. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  \V.  Christel.  Fishery 
Management  Specialist,  978-281-9141. 

SUPPLEMENTARV  tNFORMf^lON:  The 
Fishery  .Ma.;.a)i,L;;.L';.;  :  .^..  ijrthe 
Atlantic  Surfclam  and  Ocean  Quahog 
Fisheries  (FMP)  requires  NMFS,  in 
consultation  with  the  Mid-Atlantic 
Fishery  Management  Council  (Council), 
to  specify  quotas  for  surfclams  and 
ocean  quahogs  on  an  annual  basis  from 
a  range  that  represents  the  optimum 
yield  (OY)  for  each  fishery.  It  is  the 
policy  of  the  Council  that  the  levels 
selected  allow  sustainable  fishing  to 
continue  at  that  level  for  at  least  10 
years  for  surfclams  and  30  years  for 
ocean  quahogs  The  Council  must  also 
consider  the  economic  impacts  of  the 
quotas.  Regulations  implementing 
Amendment  10  to  the  FMP,  published  • 
on  May  19.  1998  (63  FR  27481),  added 
Maine  mahogamy  ocean  quahogs  to  the 
management  unit  and  provide  that  a 
small  artisanaJ  fishery  for  ocean 
quahogs  in  the  waters  north  of  43''50'  N. 
lat.  will  have  an  aimual  quota  within  a 
range  of  17,000  to  100.000  Maine  bu 
(5,991  to  35.240  hectoliters  (hL))  with 
an  initial  amount  of  100.000  Maine  bu 
(35.240  hL).  As  specified  in  Amendment 
10.  the  Maine  mahogany  ocean  quahog 
quota  is  in  addition  to  the  quota 
specified  for  the  ocean  quahog  fishery. 

Detailed  background  information 
regarding  the  development  of  these 
quotas  for  2003  was  provided  in  the 
preamble  to  the  proposed  rule 
published  in  the  Federal  Register  at  67 
FR  65938.  October  29.  2002,  and  is  not 
repeated  here.  The  conament  period  for 
that  rule  ended  on  November  27.  2002. 
No  comments  were  received  during  the 
comment  period,  and  the  final  quotas 
for  2003,  which  are  unchanged  from 
those  in  the  proposed  rule,  are  shown  in 
the  table  below.  The  2003  quotas  for 
both  ocean  quahogs  and  Maine 
mahogany  quahogs  are  the  same  as  the 
2002  quotas.  However,  the  2003 
surfclam  quota  is  4  percent  higher  than 
the  2002  quotas. 
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'  Surfclam 

'Ocean  quahog 

^Maine  mahogany  quahog 


FINAL  2003  SURFCLAM  OCEAN  QUAHOG  QUOTAS 
Fishery 


'  1  bushel  =  1  88  cubic  ft  =  53.24  L 
?  1  bushel  =  1.2445  cubic  ft  =  35  24  L 


2003  final  quotas     2003  final  quotas 

(bu)  (hL) 


3.250.000 

4  500  000 
100.000 


1,730,000 

2.396,000 

35.240 


Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

A  delay  in  the  effective  date  of  this 
rule  would  cause  a  disruption  in  the 
ordinary  commerce  of  the  surfclam  and 
ocean  quahog  fisheries.  Each  individual 
transferable  quota  shareholder  receives 
a  portion  of  the  overall  quota  for  these 
two  species.  An  allocation  holder 
receives  an  amount  of  cage  tags 
equivalent  to  his/her  share  of  the  overall 
quota.  Fishing  for  surfclams  and  ocean 
quahogs  begins  on  January  1,  regardless 
of  the  publication  of  the  annual  quota. 
Historically,  allocations  have  been 
transferred  either  permanently  or 
temporarily  to  meet  changing  economic 
circumstances  in  the  fishery  right  from 
the  commencement  of  these  fisheries. 
For  example,  vessel  owners  who  enter 
into  a  supply  contract  with  a  processor 
may  experience  vessel  breakdowns  that 
thwart  performance  of  their  contractual 
obligations.  In  this  situation,  the  vessel 
owner  must  be  able  to  request  that 
NMFS  transfer  temporarily  part  of  his/ 
her  allocation  to  another  harvester  who 
is  willing  to  fulfill  the  terms  of  the 
supply  contract.  Further,  allocation 
holders,  at  times,  pledge  their  allocation 
as  security  for  a  loan.  This  entails  the 
permanent  transfer  of  the  individual 
allocation  to  the  lending  institution  for 
the  pendency  of  the  loan.  Without  an 
effective  quota.  NMFS  cannot  make  a 
partial  or  full  transfer  of  such  an 
allocation  effective,  either  permanently 
or  temporarily.  This  inability  on  the  part 
of  NMFS  to  make  such  transfers 
effective  would  have  a  negative 
economic  impact  on  the  surfclam  and 
ocean  quahog  fisheries.  Therefore,  there 
is  good  cause  under  5  U.S.C.  553(d)(3) 
to  waive  a  portion  of  the  30-day 
delayed  effectiveness  period  for  the 
implementation  of  the  2003  surfclam. 
ocean  quahog.  and  Maine  mahogany 
nuahng  quotas. 

Regulatory  Flexibility  Act 

NMFS  and  the  Council  prepared  an 
FRPA  for  this  action,  w  hie  !i  is  available 
from  the  Council  (see  ADDRESSES)  as 
required  by  section  604  of  the 
Regulatory  Flexibility  Act  (RFA).  The 


preamble  to  the  proposed  rule  and 
specifications  included  a  detailed 
summary  of  the  analysis  contained  in 
the  initial  regulatory  flexibility  analysis 
(IRFA),  which  is  not  repeated  here.  A 
summary  of  the  FRFA,  focusing  upon 
the  impacts  of  the  final  measures, 
follows: 

A  description  of  the  reasons  why  this 
action  is  being  taken  by  the  Agency  and 
the  objectives  of  this  final  rule  are 
explained  in  the  preambles  of  the 
proposed  rule  and  this  final  rule.  This 
action  does  not  contain  any  collection- 
of-information.  reporting,  or 
recordkeeping  requirements.  It  does  not 
duplicate,  overlap,  or  conflict  with  any 
other  Federal  rules.  This  action  is  taken 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act)  and  regulations  at  50  CFR  part  648. 
There  are  no  new  compliance  costs 
associated  with  this  final  rule. 

Publif  {^onmiciils 

Ihere  worf  no  public  comments 
received  in  response  to  the  IRFA's 
analysis  of  the  expected  impacts  of  the 
proposed  regulations  on  small  entities. 

Minimizing  Significant  Economic 
Impact  of  Small  Entities 

These  specifications  establish  a  4— 
percent  increase  in  the  surfclam  quota 
and  continue  the  ocean  quahog  and 
Maine  mahogany  quahog  quota  without 
change  from  the  2002  quotas.  Since 
2001  harvest  levels  of  surf  clams  (2.855 
million  bu  (1.520  million  hL))  and 
ocean  quahogs  (3.691  million  bu  (1.965 
million  hL))  were  substantially  less  than 
the  2003  quotas  implemented  by  this 
action.  NMFS  and  the  Council  believe 
that  it  is  likely  that  the  2003  quotas  will 
yield  a  surplus  quota  available  to 
vessels  participating  in  all  these 
fisheries.  This  is  especially  likely  to 
occur  in  the  ocean  quahog  fishery.  In 
the  case  of  a  surplus  quota,  vessels 
would  not  be  constrained  from 
harvesting  additional  product,  thus 
allowing  them  to  increase  their 
revenues. 

V'es,sels 

In  2001,  a  total  of  51  vessels  reported 
harvesting  surfclams  or  ocean  quahogs 


from  Federal  waters  under  an  ITQ 
system.  Average  2001  gross  income  for 
surfclam  harvests  was  $753,682  per 
vessel,  and  $678,885  per  vessel  for 
ocean  quahog  harvests.  In  the  small 
artisanal  fishery  for  ocean  quahogs  in 
Maine.  31  vessels  reported  harvests  in 
the  clam  logbooks,  with  an  average 
value  of  $113,181  per  vessel.  All  of 
these  vessels  fall  within  the  definition 
of  a  small  entity. 

For  ocean  quahogs.  the  proposed  2003 
quota  is  4.500  million  bu  (2.396  million 
hL).  The  other  alternatives  considered 
included  4.000.  4.250.  4.750,  and  6.000 
million  bu  (2.129,  2.263,  2.529,  and 
3.195  million  hL).  Of  these,  4.750  and 
6.0  million  bu.  would  have  been  less 
constraining  on  small  entities  than  the 
selected  alternative  of  4.5  million  bu. 
Adopting  the  maximum  allowable  quota 
of  6.000  million  bu  (3.195  million  hL) 
for  ocean  quahogs  would  represent  a 
33-percent  increase  in  allowable 
harvest  and  a  63-percent  increase  in 
landings  from  2001,  assuming  all  the 
quota  were  harvested.  However,  the 
industry  does  not  have  a  market 
available  to  absorb  such  a  large  increase 
in  landings  and  may  not  have  the  vessel 
capacity  nfcessary  to  harvest  a  quota 
this  large.  Because  the  alternative  of 
4.75  million  bu  is  so  much  larger  than 
the  2001  landing  amount  of  3.69  million 
bu  for  ocean  quahogs.  the  Council  felt 
that  4.5  million  bu  rather  than  4.75  mil 
bu  is  a  high  enough  quota  for  2003  to 
ensure  that  the  fishery  is  not 
unnecessarily  constrained.  Therefore, 
the  proposed  quota  provides  ample 
opportunity  for  fishermen  to  gain 
increased  revenues  in  the  ocean  quahog 
fishery  in  2003. 

For  surfclams,  the  proposed  2003 
quota  is  3.250  million  bu  (1.730  million 
hL).  Other  alternatives  analyzed 
included  1.850,  2.850,  3.135,  and  3.400 
million  bu  (0.985.  1.517,  1.669,  and 
1.810  million  hL).  Of  these,  only  the 
maximum  quota  considered  would  have 
been  less  constraining^  thnn  the  selected 
action.  Adopting  the  niaximum 
allowable  quota  of  3  400  million  bu 
(1.810  million  hL)  for  surfclams  would 
allow  for  an  8-percent  ini:rease  in  the 
surfclam  quota.  The  Council  did  not 
recommend  a  quota  increase  of  this 
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magnitude  at  this  time,  due  to 

uncertainties  in  the  stock  assessment. 
The  preferred  alternative  allows  for  a  4- 
percent  increase,  from  3  135  million  bu 
(1.669  million  hL)  to  3.25  million  bu 
(1  730  million  hL).  The  resource  can 
support  the  4-percent  increase  in 
landings,  and  the  industn,'  believes  it 
can  utilize  this  additional  product  and 
thus  have  a  beneficial  impact  for  the 
Nation. 

The  proposed  quota  for  Maine 
mahogany  ocean  quahogs  is  100.000 
Maine  bu  (35,240  hL),  the  maximum 
allowed  under  the  FMP  The  FMP 
specifies  that  upward  adjustments  to  the 
quota  would  require  a  scientific  survey 
and  stock  assessment  of  the  Maine 
mahogany  ocean  quahog  resource. 
However,  no  survey  or  assessment  has 
been  conducted   The  Council 
considered  two  alternative  quotas  fur 
the  Maine  mahogany  fishery,  in 
addition  to  the  preferred  alternative  of 
100.000  bu  (35.240  hL).  including 
50,000  bu  and  72,46fi  bu  (17.620  and 
25,537  hL).  Any  quota  the  Council 
would  have  recommended  below  the 
1999  landing  level  of  93.938  Maine  bu 
(33.104  hLi  would  most  likely  have 
resulted  in  a  decrease  in  revenues  to 
individual  vessels. 

Processors 

In  2001,  13  processors  participated  in 
the  surfclam  and  ocean  quahog 
fisheries,  and  10  companies  bought 
ocean  quahogs  directly  from  vessels 
from  within  the  State  of  Maine  Of  the 
13  processors,  approximately  5  are 
responsible  for  the  vast  majority  of 
purchases  in  the  ex-vessel  market  and 
sale  of  processed  clam  products  in 
appropriate  wholesale  markets  Impacts 
to  surfclam  and  ocean  quahog 
processors  would  most  likely  mirror  the 
impacts  of  the  various  quotas  to  vessels, 
as  discussed  above.  Revenues  earned  bv 
processors  would  be  derived  from  the 
wholesale  market  for  clam  products 
and.  since  a  large  number  of  substitute 
products  (i.e.,  other  food  products)  are 
available,  the  demand  for  processed 
clam  products  is  likely  to  be  price- 
dependant 

Allocation  Holders 

In  2002.  there  were  99  surfclam 
allocation  holders  totaled  99,  while  63 
firms  or  individuals  held  ocean  quahog 
allocation   L'nder  the  2003  quotas,  (that 
is,  no  change  from  2002  quotas  on  ocean 
quahogs.  Maine  mahogany  ocean 
quahogs.  and  a  slight  increase  of  4 
percent  for  surfclams),  it  is  likely  that 
impacts  to  allocation  holders  or  buvers 
will  be  minimal.  Theoretically. 
increases  in  quota  would  most  likeh 
benefit  those  who  purchase  quota 


(through  lower  prices,  or  values)  and 

affect  negatively  sellers  of  quota  because 
of  reduction  in  \'alue.  Decreases  in 
quota  would  most  likely  have  an 
opposite  effect. 

Small  Entity  Compliance  Guide 

Section  212  of  the  Small  Business 
Regulatory  Enforcement  .^ct  of  1996 
(SBREFA)  states  that  for  each  rule  or 
group  of  related  rules  for  which  an 
agency  is  required  to  prepare  a  FRFA, 
the  agencv  shall  publish  one  or  more 
guides  to  assist  small  entities  in 
complying  with  the  rule,  and  shall 
designate  such  publications  as  "small 
entity  compliance  guides.'  The  agency 
shall  explain  the  actions  a  small  entity 
IS  required  to  take  to  comply  with  a  rule 
or  group  of  rules  As  part  of  this  rule 
making  process,  a  letter  to  permit 
holders  that  also  serves  as  the  small 
entity  compliance  guide  (the  guide)  was 
prepared  Copies  of  this  final  rule  are 
available  from  the  .Northeast  regional 
Office,  and  the  guide,  that  is.  permit 
holder  letter,  will  be  sent  to  all  holders 
of  permits  issued  for  mackerel,  squid, 
and  butterfish  fisheries  The  guide  and 
this  final  rule  will  be  available  upon 
request  (see  ADDRESSES). 

Authority:  16  U.S.C.  1801  et  seq. 
Dated   December  23,  2002. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc  02-33033  Filed  12-26-02;  3:49  pm] 
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Administration 

50  CFR  Part  660 

[Docket  No.  021112272-2328-02;  l.D. 
110202D] 

RIN  0648-AP88 

Fistieiies  Off  West  Coast  States  and  In 
the  Western  Pacific:  Coastal  Pelagic 
Species  Fisheries;  Annual 
Specifications 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  regulation  to 

implement  the  annual  harvest  guideline 
for  Pacific  sardine  in  the  I'  S  exclusive 
economic  zone  off  the  Pacific  coast  for 
the  fishing  season  January  1,  2003, 
through  December  31    2003  This 
harvest  guideline  has  been  calculated 


according  to  the  regulations 
implementing  the  Coastal  Pelagic 
Species  (CPS)  Fishery  Management  Plan 
(FMP)  and  establishes  allowable  har\'est 
levels  for  Pacific  sardine  off  the  Pacific 
coast 

DATES:  Effective  January  30,  2003. 
through  December  31,  2003. 
ADDRESSES:  The  report  Stock 
Asspskinent  of  Pacific  Sardine  with 
Management  Recommendations  for 
2003  may  be  obtained  from  Rodney  R. 
Mclnnis.  Acting  Administrator, 
Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200  Long  Beach. 
CA  90802-42 13 

FOR  FURTHER  INFORMATtON  CONTACT: 
James  J  Morgan,  Southwest  Region, 

NMFS    ^*-2-^H0-J^;' -> 

SUPPLEMENTARY  INFORMATtON;  The  FMP. 

which  was  implemented  by'  publication 
of  the  final  rule  in  the  Federal  Regii^ter 
on  December  15.  1999  (64  r  K  t-Mhhh 
divides  management  unit  species  into 
two  categories:  actively  managed  and 
monitored.  Harvest  guidelines  for 
actively  managed  species  (Pacific 
sardine  and  Pacific  mackerel)  are  based 
on  formulas  applied  to  current  biomass 
estimates.  Biomass  estimates  are  not 
calculated  for  species  that  are  only 
monitored  (jack  mackerel,  northern 
anchovT,  and  market  squid). 

At  a  public  meeting  each  year,  the 
biomass  for  each  actively  manaiged 
species  is  reviewed  by  the  Pacific 
Fishery  Management  Council's 
(Council)  Coastal  Pelagic  Species 
Management  Team  (Team)  The 
biomass,  harvest  guideline,  and  status  of 
the  fisheries  are  then  reviewed  at  a 
public  meeting  of  the  Council's  CPS 
.advisory  Subpanel  (Subpanel).  This 
information  is  also  reviewed  by  the 
Council's  Scientific  and  Statistical 
Committee  (SSC).  The  Council  reviews 
reports  from  the  Team,  Subpanel,  and 
SSC,  and  then,  after  providing  time  for 
public  comment,  makes  its 
recommendation  to  NMFS.  The  armual 
harvest  guideline  and  season  siru,  t  ..re 
are  published  by  NMFS  in  the  Federal 
Register  as  soon  as  practicable  before 
the  beginning  of  the  appropriate  fishing 
season.  The  Pacific  sardine  season 
begins  on  January  1  and  ends  on 
December  31  of  each  year. 

The  Team  meeting  took  place  at  the 
Southwest  Regional  Office  in  Long 
Beach,  CA  on  October  8.  2002  A  public 
meeting  between  the  Team  and  the 
Subpanel  was  held  at  the  same  location 
that  afternoon  The  Council  reviewed 
the  report  at  its  October-November 
meeting  in  Foster  City.  CA,  where 
comments  from  its  advisor>'  bodies  and 
the  public  were  heard  ,*.  rrps.-.^  r.i]e 
was  pubUsheo  in  the  Federal  Register 
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oil  November  25,  2002  (67  FR  7053). 
requesting  public  comments.  The  public 
comment  period  ended  on  December  10. 
2002.  and  no  comments  were  received. 

Based  on  a  biomass  estimate  of 
999,871  metric  tons  (mt),  the  harvest 
guideline  for  Pacific  sardine  for  January 
1,  2003.  through  December  31.  2003,  is 
110.908  mt. 

The  FMP  allocates  the  harvest 
guideline  one-third  for  Subarea  A. 
which  is  north  of  35°40'  N.  lat.  (Pt. 
Piedras  Blancas.  CA)  to  the  Canadian 
border,  and  two-thirds  for  Subarea  B. 
which  is  south  of  35°40'  N.  lat.  to  the 
Mexican  border.  The  harvest  off  Oregon 
and  Washington  has  increased  from  1 
mt  in  1998  to  almost  38.000  mt  in  2002. 
This  expansion  of  sardine  fisheries  to 
the  Pacific  northwest  has  fostered  a 
review  of  the  current  allocation  system 
in  the  FMP  with  the  aim  of  developing 
the  most  equitable  distribution  of  the 
available  resource  between  all  users. 
The  Council  has  directed  its  Team  to 
analyze  several  alternatives  to  the 
current  allocation  system;  however, 
unless  and  until  the  FMP  is  amended, 
the  current  allocation  system  will 
remain  in  effect.  Therefore,  the  northern 
allocation  for  2003  is  36,969  ml;  the 
southern  allocation  is  73,939  mt.  All 
Pacific  sardine  harvested  beginning 
January  1,  2003.  will  be  credited  toward 
the  2003  harvest  guideline. 

When  an  allocation  or  the  harvest 
guideline  is  reached,  a  landing 
allowance  of  sardine  of  up  to  45  percent 
by  weight  of  any  landing  of  CPS  is 
authorized  by  the  FMP.  An  incidental 
allowance  prevents  fishermen  from 
being  cited  for  a  violation  when  sardine 
occur  in  schools  of  other  CPS.  and  it 
minimizes  bycatch  of  sardine  if  sardine 
are  inadvertently  caught  while  fishing 
for  other  CPS.  The  Council 
recommended  that  the  45  percent 
incidental  allowance  be  applied  wlien 
an  allocation  or  harvest  guideline  is 
reached. 


The  sardine  population  was  estimated 
using  a  modified  version  of  the 
integrated  stock  assessment  model 
called  Catch  at  Age  Analysis  of  Sardine 
Two  Area  Model  (CANSAR  TAM). 
CANSAR-TAM  is  a  forward-casting,  age- 
structured  analysis  using  fishery 
dependent  and  fishery  independent  data 
to  obtain  annual  estimates  of  sardine 
abundance,  year-class  strength,  and  age- 
specific  fishing  mortality  for  1983 
through  2002.  The  modification  of 
CANSAR-TAM  was  developed  to 
account  for  the  expansion  of  the  Pacific 
sardine  stock  northward  to  include 
waters  off  the  northwest  Pacific  coast. 
Information  on  the  fishery  and  the  stock 
assessment  are  found  in  the  report  Stock 
Assessment  of  Pacific  Sardine  with 
Management  Recommendations  for 
2003  (sec  ADDRESSES' 

Theformui-    ::      ■•  FMP  uses  the 
following  factors  to  determine  the 
harvest  guideline: 

1 .  The  biomass  of  age  one  sardine  and 
above.  For  2003.  this  estimate  is  999.871 
mt. 

2.  The  cutoff.  This  is  the  biomass 
level  below  which  no  commercial 
fishery  is  allowed.  The  FMP  established 
this  level  at  150.000  mt. 

3.  The  portion  of  the  sardine  biomass 
that  is  in  U.S.  waters.  For  2003.  this 
estimate  is  87  percent,  based  on  the 
average  of  larval  distribution  obtained 
from  scientific  cruises  and  the 
distribution  of  the  resource  obtained 
from  logbooks  of  fish-spotters. 

4.  The  harvest  fraction.  This  is  the 
percentage  of  the  biomass  above  150.000 
mt  that  may  be  harvested.  The  fraction 
used  varies  (5-15  percent)  with  current 
ocean  temperatures.  A  higher  Section  is 
used  for  warmer  ocean  temperatures, 
which  favor  the  production  of  Pacific 
sardine,  and  a  lower  fraction  is  used  for 
cooler  temperatures.  For  2003.  the 
fraction  was  15  percent  based  on  three 
seasons  of  sea  surface  temperature  at 
Scripps  Pier.  CA. 

Based  on  the  estimated  biomass  of 
999,871  mt  and  the  formula  in  the  FMP. 


a  harvest  guideline  of  110,908  mt  was 
determined  for  the  fisher\'  beginning 
January  1.  2003.  The  harve.st  guideline 
is  allocated  one-third  for  Subarea  A, 

utm  li  ;•.  nnrth  -t   !'   40   \    lat.  (Pt. 
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border,  and  two-thirds  for  Subarea  B, 
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These  final  specifications  are  issued 
under  the  authority  of.  and  NMFS  has 
determined  that  they  are  in  accordance 
with,  the  Magnu.son-Stevens  Fishery 
Conservation  and  Management  Act,  the 
FMP.  and  the  regulations  implementing 
the  FMP  at  50  CFR  part  660.  subpart  1. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
proposed  rule  for  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  factual  basis  for  the  certification 
was  published  in  the  proposed  rule.  No 
comments  were  received  regarding  the 
economic  impacts  of  this  action.  As  a 
result,  no  regulatory  flexibility  analysis 
was  prepared. 

Authority:  16  U.S.C.  1801  et  seq. 

•I   Detember  24.  2002. 
Ki'l»'<  I  <i  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  Natioaai  Marine 
Fistiehes  Service. 
[FR  Doc.  02-32952  Filed  12-30-02;  8:45  am] 
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This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations   The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opporlunity  to  participate  m  the 
rule  making  prior  to  the  adoption  of  the  finai 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-26-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Model  1900D 
Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 

iidiipt  a  ni'w  airworthiness  directive 
(AD)  that  wiiuld  applv  tn  certain 
Raytheon  Model  1900D  airplanes.  This 
proposed  AD  would  require  you  to 
■i(  ( nmplish  a  one-time  inspection  for 
missing  rivets  on  certain  areas  of  the 
airplane  and.  if  necessary,  install  rivets. 
This  proposed  AD  is  the  result  of 
K.utheon  identif\ing  several  instances 
of  missing  rivets  on  these  airplanes  The 
actions  .specified  by  this  proposed  AD 
.ire  intended  to  detect  and  correct  an 
liiiiierstreiigth  rnndifiim  in  the  fuselage, 
w  tiu  h  (  milii  result  in  the  failure  of  the 
fuselage.  Such  failure  could  lead  to  loss 
.  if  cnntrni  of  the  airplane  in  flight 
DATES:  Thr  Federal  Aviation 
Administration  (F.'VA)  must  receive  an\ 
comments  on  this  proposed  rule  on  or 
before  March  3.  2003. 
ADDRESSES:  .Submit  (  omments  to  FAA. 
Central  Regum.  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-2t.-.-\n  qm  Locust,  Room 
506,  Kansas  (,it_\ ,  Missouri  64106.  Vou 
may  view  any  comments  at  this  location 
(letween  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
\nu  mav  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-DocketvJaa  gov.  Comments 
sent  electronicaiiv  must  contain 
"Docket  .No.  2002-t:E-26-AD'   in  th.' 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 


Microsoft  Word  97  for  Windows  or 
ASCII  text. 

'^"ou  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Raytheon  Aircraft  Company.  9709  E. 
Central,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  42&-5372  or  (316)  676- 
,1140  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  E  Potter,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA.  1801  Airport  Road,  Wichita, 
Kansas  67209;  telephone:  (316)  946- 
4124;  facsimile:  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  do  I  comment  on  this  proposed 
AD''  The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date  We  mav 
amend  this  proposed  rule  in  light  of 
comments  rec:eived.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  thpre  anv  specific  portions  of  this 
proposed  .AD  1  should  pav  attention  to? 
The  FAA  sj;>ecifical!y  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may  view 
all  comments  we  receive  before  and 
after  the  closing  date  of  the  rule  in  the 
Rules  Docket   We  will  file  a  report  in 
the  Rules  Docket  that  summarizes  each 
contact  we  have  with  the  public  that 
concerns  the  substantive  parts  of  this 
proposed  AD 

How  can  I  be  sure  FAA  receives  my 

comment''  If  you  want  FAA  to 
acknowledge  the  receipt  of  your  mailed 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Cximments  to  Docket 
No.  2002-CE-26-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 


Discussion 

What  events  have  caused  this 
proposed  AD?  The  FAA  has  received 
reports  from  Raytheon  that  during 
manufacturing  rivets  were  not  installed 
in  the  following  locations: 

•  Lower  frame  forward  of  the  airstair 
door  below  the  pilot's  floor; 

•  Forward  of  the  upper  forward 
comer  of  the  airstair  door; 

•  The  bulkhead  forward  of  the  cargo 
door  below  floor  level;  and 

•  The  lower  fuselage  panel  aft  of  the 
wing. 

These  rivets  must  be  installed  for  the 
fuselage  to  carry  the  ultimate  design 
load.  Without  the  rivets,  these  areas  are 
understrength. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  The 
understrength  condition  in  the  fuselage 
could  result  in  the  failure  of  the 
fuselage.  Such  failure  could  lead  to  loss 
of  control  of  the  airplane  in  flight. 

Is  there  service  information  that 
applies  to  this  subject?  Raytheon  has 
issued  Service  Bulletin  No.  SB  53-3046, 
Issued:  February  2002. 

What  are  the  provisions  of  this  service 
information?  The  service  bulletin 
includes  procedures  for: 

•  Inspecting  for  missing  rivets;  and 

•  Installing  rivets. 

The  F.^.\'s  Determination  and  an 
Explanation  of  the  ProMsion.s  oi  Ihis 
Proposed  AD 

What  has  FAA  decided^  After 
examining  the  circimistances  and 
reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 

•  The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Raytheon  Model  1900D 
airplanes  of  the  same  type  design; 

•  The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished  on 
the  affected  airplanes;  and 

•  AD  action  should  be  taken  in  order 
to  correct  this  unsafe  condition. 

What  would  this  proposed  AD 
require?  This  proposed  AD  would 
require  you  to  incorporate  the  actions  in 
the  previously-referenced  service 
bulletin 

Cost  Impact 

How  many  airplanes  would  this 
proposed  AD  impact?  We  estimate  that 
this  proposed  AD  affects  370  airplanes 
in  the  U.S.  registry. 
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What  would  be  the  cost  impact  of  this      following  costs  to  acc<)in(  li-h  th. 
proposed  AD  on  owners/operators  of  the     proposed  inspection: 
affected  airplanes?  We  estimate  the 


Labor  cost 


8  workhours  x  $60  per  hour  =  $480 


Parts  cost 


No  parts  required 


[■(>[) 


Rules 


Total  cost  per 
airplane 


$480 


Total  cost  on  U  S   oper 
ators 


$480x370  =  $177,600 


We  estimate  the  following  costs  to 
accomplish  any  necessary  rivet 
installation  that  would  be  required 


15  worVhours  x  $60  per  tiour  =  $900 


based  on  the  results  of  the  proposed 
inspection.  We  have  no  way  of 


Latxx  cost 


deteiminlng  the  number  nf  airplanes 
that  may  need  such  installation: 


Parts  cost 


$25 


Total  cost  per 
airplane 


$925 


(ornpliance  Time  of  This  Proposed  AH 

What  would  be  the  compliance  time 
of  this  proposed  AD?  The  compliance 
time  of  this  proposed  AD  is  within  the 
next  1,200  hours  time-in-service  (TIS)  or 
1  year  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

Why  is  the  compliance  time  of  this 
proposed  AD  presented  in  both  hours 
TIS  and  calendar  time?  The  usage  of 
these  airplanes  varies  widely  because 
operators  or  lessors  are  cycling  these 
airplanes  between  airplane  storage  and 
flight  operations.  However,  the  unsafe 
condition  on  these  airplanes  is  not  a 
result  of  the  number  of  times  the 
airplane  is  operated.  Airplane  operation 
varies  among  operators.  For  example, 
one  operator  may  utilize  the  airplane  50 
hours  TIS  in  3  months,  while  it  may 
take  another  operator  12  months  or 
more  to  accumulate  50  hours  TIS.  For 
this  reason,  FAA  has  determined  that 
the  compliance  time  of  the  proposed  AD 
should  be  specified  in  both  hours  TIS 
and  calendar  time  in  order  to  ensure 
this  condition  is  not  allowed  to  go 
uncorrected  over  time. 

Kfi;iilatiii  \   lm().ii  t 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 


distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  1  certify 
that  this  proposed  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  ul  Sub»e«,l.s  in  14  LfR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

1  hi'  I'ropost'd    Vinrndincnl 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aulhoritv:  49  U.S.C.  106(g),  40113.  44701. 

§3913     [Amended] 

Z.  FAA  amends  s  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Kavtheon  Aircraft  Company:  Docket  No. 
2002-CE-26-AU 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  1900D  airplanes,  that 
are  certificated  in  any  r^legory,  with  the 
following  serial  numbers:  UE-1  through  UE- 
50.  UE-52  through  UE-350,  UE-352  through 
UE-358,  UE-360.  UE-361,  LJE-363  through 
UE-369.  UE-371  through  UE-379,  UE-381. 
UE-382,  UE-385,  UE-386,  and  UE-394. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  corre<:t  an  understrength 
condition  in  the  fuselage,  which  could  result 
in  the  failure  of  the  fuselage.  Such  failure 
could  lead  to  loss  of  control  of  the  airplane 
in  flight. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


(1)  Inspect  for  missing  rivets  in  the  following  lo- 
cations: 


(i)   Lower  frame  fonward  of  the  airstair  door 

tielow  the  pilot's  floor; 
(i()  Forward  of  the  upper  fonward  comer  of  ttie 

airstair  door; 
(lii)  The  bulkhead  forward  of  the  cargo  door 

t>elow  floor  level,  and 
(iv)  The  lower  fuselage  panel  aft  of  the  wing. 


Compliance 


Procedures 


Within  the  next  1,200  hours  time-ln-service 
(TIS)  or  1  year  after  the  effective  date  of 
this  AD,  whichever  occurs  first. 


In  accordance  with  the  Accomplishment  In- 
structions of  Raytheon  Aircraft  Mandatory 
Service  Bulletin  No  SB  53-3046.  Issued; 
FelJruary  2002 
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Actions 

Compliance 

Procedures 

(2)  Install  rivets  where  rivets  are  found  missing      Prior  to  further  fligh!  after  the  inspection  re-  '  In  accordarice  with  the  Accomplishment  In- 
quired in  paragraph  id'n'.  o'  rnis  ^L  staictions  of   Raytheon  Aircraft   fy^andatory 

Service  Bulletin  No  :  SB  53-3046.  Issued: 
February  2002 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  AGO. 

Note:  This  AD  applies  to  each  airplane 
■  identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Mr.  Steven  E.  Potter,  Aerospace 
Engineer.  Wichita  Aircraft  Certification 
Office,  FAA,  1801  Airport  Road,  Wichita. 
Kansas  67209;  telephone:  (316)  946-4124; 
facsimile:  (316)  946-4407. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Raytheon  Aircraft  Company,  9709  E.  Central, 
Wichita,  Kansas  67201-0085;  telephone: 
(800)  429-5372  or  (316)  676-3140. 

You  may  view  these  documents  at  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City. 
Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on 
December  23,  2002. 
lames  E.  Jackson, 

Acting  Manager.  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

[FR  Dnr  02-32890  Filed  12-30-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-45-ADi 

RIN2120-AA64 

Airworthiness  Directives:  Eurocopter 
France  Model  AS332C.  01.  L.  and  LI 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  Eurocopter  France  (Eurocopter) 
Model  AS332C,  Cl.  L,  and  Ll 
helicopters.  This  proposal  would 
require  inspecting  the  main  gearbox 
bevel  gear  (bevel  gear)  for  a  crack  using 
a  borescnpe  Thi.s  proposal  is  prompted 
by  a  crack  that  \\  as  detected  on  a  bevel 
gear  during  a  main  gearbox  teardown 
inspection.  The  actions  specified  by  this 
proposed  AD  are  intended  to  detect  a 
bevel  gear  crack  and  prevent  failure  of 
the  bevel  gear,  loss  of  torque  to  the  main 
rotor  system,  and  subsequent  loss  of 
control  of  the  helicopter. 

DATES:  Comments  must  be  received  on 
or  before  March  3,  2003. 

ADDRESSES:  Submit  comments  in 
tnplu  atp  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 
45-AD.  2601  Meacham  Blvd..  Room 
663.  Fort  Worth.  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidavs. 

FOR  FURTHER  INFORMATION  CONTACT: 
I  ddv  Caradi.  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcrafl 
Standards  Staff,  Fort  Worth.  Texas 
76193-0110,  telephone  (817)  222-5123, 
fax  (817)  222-5961. 


SUPPLEMENTARV  INFORMA^iON: 

Comments  InMted 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contciined 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2002-SW- 
45-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Discussion 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Eurocopter  Model  AS332C.  Cl.  L,  and 
Ll  helicopters,  equipped  with  main 
gearbox  main  reduction  gear  modules, 
part  numbers  (F/N)  332A32-2027-00  or 
332A32-2026-00.  containing  bevel 
gears.  P/N  332A-2181-O0,  -02.  -03.  or 
-04.  or  33lA32-31ia-07.  -09.  or  -19. 
The  DGAC  advises  that  borescope 
inspections  of  the  bevel  gear  are 
necessary  to  detect  cracks 

Eurocopter  has  issued  Alert  Telex  No. 
05.00.58,  dated  August  6,  2002,  which 
indicates  that  as  a  result  of  metal 
particles  found  on  the  chip  detector  of 
the  main  gearbox  sump  on  a  helicopter, 
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turther  invt^stigalioii  hd?.  revedletl  d 
longitudinal  crack,  that  grows 
lengthwise  in  the  tube  in  the  bevel  gear 
where  the  ring  retains  the  pinion  toe 
bearing.  The  alert  telex  specifies 
inspecting  the  bevel  gear  for  cracks 
using  a  borescope.  Pending  the  result  of 
the  investigation  into  the  cause  of  the 
fatigue  crack  initiation  currently  being 
conducted  in  France.  Eurocopter 
specifies  inspecting  the  bevel  gear  for  a 
crack  using  a  borescope.  The  DGAC 
classified  this  alert  telex  as  mandatory 
and  issued  AD  No.  T2002-424-081(A). 
dated  August  8.  2002.  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  this  interim  AD  action 
is  necessary  for  products  of  these  type 
designs  that  are  certificated  for 
operation  in  the  United  States  until  the 
cause  of  these  fatigue  cracks  in  the  bevel 
gear  are  discovered. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  design  registered  in  the 
United  States.  Therefore,  the  proposed 
AD  would  require,  for  bevel  gears  with 
more  than  6.600  hours  time-in-service 
(TIS).  inspecting  the  bevel  gear  for 
cracks  using  a  borescope  within  50 
hours  TIS.  and  thereafter  at  intervals  not 
to  exceed  150  hours  TIS.  If  a  crack  were 
found  in  the  bevel  gear,  replacing  the 
bevel  gear  would  be  required.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
alert  telex  described  previously. 

The  FAA  estimates  that  4  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  4  work  hours  per 
helicopter  to  accomplish  the  inspections 
and  16  work  hours  per  helicopter  to 
replace  the  bevel  gear.  The  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  approximately 
$31,372.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$130,288.  assuming  that  upon  the  first 
inspection  a  crack  is  detected  and  the 
bevel  gear  will  be  replaced. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034^  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
Inr  ition  provided  under  the  caption 
ADDRESSES. 

1  isl  ril  Subjert.s  in  14  (IK  f'.irt  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety 
The  Proposed  .Vmendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
f14  rPF  phH  Tt^l  .<*;  fullnws 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authnritv    ••■!  liS.C.  106(g),  40113,  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2002-SW- 
45-AD. 

Applicability:  Model  AS332C,  CI.  L,  and 
Ll  helicopters,  with  main  gearbox  bevel  gear 
(Ijevel  gear),  part  numbers  (P/N)  332A32- 
2027-00  or  332A32-2026-00,  containing 
bevel  gears,  P/N  332A-2181-00.  -02.  -03.  or 
-04,or  331A32-3110-07.  -09,  or -19, 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identined  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragrRph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated. 

To  detect  a  bevel  gear  crack  and  prevent 
failure  of  the  bevel  gear,  loss  of  torque  to  the 
main  rotor  system,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  For  bevel  gears  that  have  more  than 
6,600  hours  time-in-service  (TIS),  within  50 
hours  TIS.  unless  accomplished  previously, 
and  thereafter  at  intervals  not  to  exceed  150 
hours  TIS.  inspect  for  a  crack  using  a 
borescope  in  accordance  with  the 
Operational  Procedure,  paragraph  2.B.I.  and 
2.B.2.,  of  Eurocopter  Telex  No.  05.00.58, 
dated  August  6,  2002. 

(b)  If  a  crack  is  found  in  the  bevel  gear, 
before  further  flight,  replace  the  bevel  gear 
with  an  airworthy  bevel  gear. 

(c)  An  alternative  method  of  compliance  or 
adiustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group.  Rotorcraft  Directorate.  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 

it  to  the  Manager.  Regulations  Group. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(d)  Special  flight  permits  may  be  issued  in 
drcordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  T20O2-424-081(A),  dated 
August  8,  2002. 

Issued  in  Fort  Worth,  Texas,  on  December 
20. 2002 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 
|FR  Doc.  02-32889  Filed  12-30-02:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG- 12601 6-01] 
RIN  154S-AY97 

Establishing  Defenses  to  the 
Imposition  of  the  Accuracy-Related 
Penalty 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  gontains 
prcjposed  regulations  that  limit  the 
defenses  available  to  the  imposition  of 
the  accuracy-related  penalty  when 
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taxpayers  fail  to  disclose  reportable 
transactions  or  fail  to  disclose  that  they 
ha\f'  taken  a  position  on  a  return  based 
upon  a  regulation  being  invalid.  By 
limiting  a  taxpayer's  ability  to  use  an 
opinion  or  advice  from  a  tax 
()r(ifes!>ional  as  a  basis  for  a  defense,  the 
proposed  regulations  are  intended  to 
promote  the  disclosure  of  reportable 
transactions  and  positions  by  taxpayers 
that  conflict  with  regulations  issued  by 
the  .Secretary  The  proposed  regulations 
also  clarify  the  existing  regulations  with 
respect  to  the  facts  and  circumstances 
that  the  IRS  will  consider  in 
determining  whether  a  taxpayer  acted 
with  reasonable  cause  and  in  good  faith 
in  relying  on  an  opinion  or  advice. 
DATES:  Written  or  electrnnicallv 
generated  comments  and  requests  for  a 
public  hearing  must  be  received  by 
Mardi  Tl    200.3 

ADDRESSES:  Send  submissions  to  CC: 
IT&A:Kl     RKlr-l 26016-01),  room  5226. 
Internal  Kmcnue  Ser\'ice,  POB  7604. 
Ben  Franlkhn  .Station.  Washington,  DC 
20044.  Submissions  mav  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  4  p  m. 
to:  CC:  1T&A:RU  (RECr- 126016-01), 
Courier's  Desk,  Internal  Revenue 
Building.  1111  Constitution  Avenue, 
NW..  Washington,  DC  .'Mternativelv. 
taxpayers  may  submit  comments 
electronically  directlv  to  the  IRS 
Tnfprnpt  sitp  at-  http  /■u-w'w  jrs  Qov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Jamie  C  Bernstein  or  Heather  L. 
Dostaler  at  (202)622-4940;  concerning 
submissions  of  comments  and  requests 
for  a  public  hearing.  Ms,  LaNita  Van 
Dyke  of  the  Regulations  Unit  at 
(202)622-7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
retiulations  amending  the  regulations 
priimulgated  pursuant  to  sections  6662 
and  6664,  relating  to  the  accuracy- 
related  penalty.  Sec:tion  6662  provides 
fur  the  imposition  of  an  accuracy-related 
penaitN  for  underpa\ments  of  tax, 
ini  liuiing  underpayments  due  to 
negligence  or  disregard  of  rules  or 
regulations  and  understatements  that 
nre  suti^tiintlal  within  the  meaning  of 
the  statute  Taxpayers,  however,  can 
avoid  the  accuracy-related  penalty  if 
they  can  establish,  among  other  things, 
that  there  was  reasonable  cause  for  the 
underpayment  and  that  they  acted  in 
good  faith  within  the  meaning  of  section 
6664(c). 

Temporary  regulations  issued  under 
section  6011  require  taxpayers  to 
disclose  reportable  transactions  on  their 


returns  within  the  meaning  of  those 
temporary  regulations.  Treas.  Reg. 
^  1.6011— 4T  Reportable  transactions 
may  be  abusive  ta>  avoidance 
transactions.  The  early  identification  of 
potentially  abusive  tax  avoidance 
transactions  is  a  high  priority  for  the  IRS 
and  Treasury  On  October  22.  2002.  the 
IRS  and  Treasury  published  proposed 
and  temporary  regulations  that 
significantly  revise  the  definition  of 
certain  types  of  reportable  transactions. 
See  Tax  Shelter  Disclosure  Statements. 
(67  FR  64799  and  67  FR  64840  (October 
22,  2002)1  (to  be  codified  m  26  CFR 
parts  1.  20,  25.  31.  53.  54.  56,  and  301). 
The  proposed  amendments  to  the 
disclosure  rules  under  section  6011 
generally  will  apply  to  transactions 
entered  into  on  or  after  lanuarv'  1.  2003. 

The  IRS  and  Treasur\  believe  that 
taxpayers  have  improperly  relied  on 
opinions  or  advice  issued  by  tax 
advisors  to  establish  reasonable  cause 
and  good  faith  as  a  basis  for  avoiding 
the  accuracy-related  penalty,  even  when 
the  opinion  or  advice  relates  to  a 
reportable  transaction  that  the  taxpayer 
should  have,  but  did  not,  disclose 
pursuant  to  §  1  601 1-4T  The  IRS  and 
Treasury  also  believe  that  taxpayers 
have  improperly  relied  upon  opinions 
or  advire  that  a  regulation  is  invalid 
without  disc  losing  on  their  returns  their 
position  that  the  regulation  is  invalid. 

Accordingly,  the  IRS  and  Treasury- 
have  concluded  that  the  regulations 
under  sections  6662  and  6664  should  be 
amended  and  clarified  so  that  (1)  a 
taxpayer  who  takes  a  position  that  a 
regulation  is  invalid  carmot  rely  on  an 
opinion  or  advice  to  satisf\  the 
reasonable  cause  and  good  faith 
exception  under  section  6664(c)  with 
respect  to  any  underpayment 
attributable  to  such  position  if  the 
position  was  not  disclosed  on  a  return; 
and  (2)  a  taxpayer  who  engages  in  a 
reportable  transaction  cannot  rely  on  an 
opinion  or  advice  to  satisfy'  the 
reasonable  cause  and  good  faith 
exception  under  section  6664(c)  with 
respect  to  any  underpayment 
attributable  to  the  transaction  if  the 
transaction  was  not  disclosed  pursuant 
to  the  regulations  promulgated  under 
section  601 1 .  Further,  a  taxpayer  who 
engages  in  a  reportable  transaction 
cannot  rely  on  the  realistic  possibility 
standard  under  section  6662  to  avoid 
the  accuracy-related  penalty  for 
negligence  or  disregard  of  rules  or 
regulations  if  the  position  regarding  the 
reportable  transaction  is  contrary  to  a 
revenue  ruling  or  notice. 

Explanation  of  Provisions 

These  proposed  regulations  amend  26 
CFR  part  1  relating  to  the  defenses 


available  to  the  imposition  of  the 
accuracy-related  penalty  under  section 
6662(b)(1)  (underpayments  of  tax 
attributable  to  negligence  or  disregard  of 
rules  or  regulations)  and  the  general 
exception  to  the  accuracy-related 
penalty  under  section  6664(c). 

Under  these  proposed  regulations,  the 
adequate  disclosure  exception  to  the 
accuracy-related  penalty  for 
underpayments  of  tax  attributable  to 
negligence  or  disregard  of  rules  or 
regulations  [see  §  1.6662-3(a))  will  not 
apply  to  underpayments  relating  to  a 
reportable  transaction  unless  the 
reportable  transaction  also  is  disclosed 
under  §  1 .601 1— 4T.  In  addition,  if  a 
position  relates  to  a  reportable 
transaction  and  is  contrary  to  a  revenue 
ruling  or  notice  (other  than  a  notice  of 
proposed  rulemaking],  a  taxpayer  may 
not  rely  upon  the  fact  that  the  position 
has  a  realistic  possibility  of  being 
sustained  on  the  merits  as  a  defense  to 
the  penalty  imposed  under  section 
6662(b)(1).  The  taxpayer  instead  would 
be  required  to  satisf>'  the  adequate 
disclosure  exception  under  §  1.6662- 
3(c)(1),  including  the  disclosure  of  the 
reportable  transaction  under  §1.6011- 
4T. 

The  proposed  regulations  also  clarify 
and  modify  the  standards  for,  and  limits 
on,  the  use  of  opinions  and  advice  to 
satisfy  the  reasonable  cause  and  good 
faith  exception  under  section  6664(c)  as 
a  defense  to  the  Imposition  of  the 
accuracy-related  penalty  under  section 
6662.  The  proposed  regulations,  for 
instance,  clarify-  that  a  taxpayer's 
education,  sophistication  and  business 
experience  will  be  relevant  in 
determining  whether  the  taxpayer's 
reliance  on  the  opinion  or  advice  was 
reasonable  and  made  in  good  faith.  The 
IRS  currently  takes  these  facts  and 
circumstances  into  account  in 
determining  whether  a  taxpayer  has 
satisi^ed  the  reasonable  cause  and  good 
faith  exception  under  section  6664(c). 

These  proposed  regulations  amend 
§  1 .6664-^(c)  to  specify'  when  a  taxpayer 
cannot  rely  upon  an  opinion  or  advice 
to  satisfy  the  reasonable  cause  and  good 
faith  exception.  Taxpayers  who  do  not 
disclose  positions  based  upon  a 
regulation  being  invalid  (see  §  1 .6662- 
3(c)(2))  caimot  use  an  opinion  or  advice 
concerning  the  invalidity  of  the 
regulation  as  a  basis  for  satisfying  the 
reasonable  cause  and  good  faith 
exception  under  section  6664(c). 
Similarly,  the  proposed  regulations 
prohibit  taxpayers  from  using  an 
opinion  or  advice  as  a  basis  for 
satisfying  the  reasonable  cause  and  good 
faith  exception  under  section  6664(c) 
with  respect  to  a  reportable  transaction 
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that  the  taxpayer  tiul  ikjI  disclose  in 
accordance  with  §  1.6011-4T. 

\  indnr  these  proposed  regulations,  a 
t^ixpayer.  in  order  to  properly  disclose  a 
transaction,  may  be  required  to  fde  with 
the  taxpayer's  return  more  than  one 
disclosure  form  for  the  same  transaction 
in  order  to  satisfy  the  requirements  in 
the  roRulatinns  under  sections  6662  and 
6bf>4    IS  II! ulitied  by  these  proposed 
rf'mihttiuns),  and  section  6011.  The  IRS 
rimi  I  reasury  may  consider  permitting 
taxpayers  to  use  a  single  disclosure 
dor  ument  to  satisfy  those  regulations, 
pin  lied  that  all  required  information  is 
pru\  1  i'li  bv  the  taxpayer  and  provided 
that  thu  taxpayer  fdes  a  copy  of  the 
document  with  the  Office  of  Tax  Shelter 
Analysis  as  required  under  §  1.6011— 4T 
(or  as  may  be  otherwise  provided  in  any 
successor  regulations). 

Proposed  Effertive  Date 

These  regulations  are  proposed  to 
apply  to  returns  filed  after  December  30, 
2002,  with  respect  to  transactions 
entered  into  on  or  after  January  1,  2003, 
to  coincide  with  the  temporary 
regulations  relating  to  disclosure, 
promulgated  under  section  601 1  and 
applicable  for  transactions  entered  into 
on  or  after  January  1,  2003.  The  IRS, 
however,  cautions  taxpayers  and  tax 
practitioners  that  it  will  rigorously 
apply  the  existing  facts  and 
circumstances  standard  under  §  1 .6664- 
4(c)  regarding  a  taxpayer's  reasonable 
reliance  in  good  faith  on  advice  from  a 
tax  professional,  as  well  as  the  other 
provisions  of  the  regulations  under 
sections  6662  and  6664.  including 
§  1.6664-4(c)  relating  to  special  rules  for 
the  substantial  understatement  penalty 
attributable  to  tax  shelter  items  of  a 
corporation.  In  addition  to  the 
modifications  contained  in  these 
proposed  regulations,  and  regardless  of 
when  a  transaction  was  entered  into,  the 
IRS.  in  appropriate  circumstances,  may 
consider  a  taxpayer's  failure  to  disclose 
a  reportable  transaction  or  failure  to 
disclose  a  position  that  a  regulation  is 
invalid  as  a  factor  in  determining 
whether  the  taxpayer  has  satisfied  the 
reasonable  cause  and  good  faith 
exception  under  section  6664(c)  to  the 
accuracy-related  penalty. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulation  does  not  impose  a  collection 


of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impart  nn  small  biisines^e-; 

Comments  and  Requests  for  a  Publn 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  eight 
copies)  or  electronic  comments  that  are 
submitted  timely  to  the  IRS.  Th>  !Rs 
and  Treasury  Department  requt-bl 
comments  on  the  clarity  of  the  proposed 
regulations  and  how  they  can  be  made 
easier  to  understand.  All  comments  will 
be  available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  public  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Jamie  G.  Bernstein  and 
Heather  L.  Dostaler  of  the  Office  of 
Associate  of  Chief  Counsel  (Procedure 
and  Administration),  Administrative 
Provisions  and  Judicial  Practice 
Division. 

List  of  Subje«  t.s  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 

rer  (irdkeepint;  requirements 

i'mpiised  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  he  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  duthurity  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *    *    * 

Par.  2.  Section  1.6662-3  is  amended 
by: 

1.  Revising  paragraph  (a). 

2.  Revising  the  last  sentence  of 
paragraph  {b)(2) 

3.  Revising  the  first  sentence  of 
paragraph  (c)(1). 

The  revisions  read  as  follows: 

§  1  6662   3     Negligence  or  disregard  of 
rules  or  regulations 

(a)  In  general.  If  any  portion  of  an 
underpayment,  as  defined  in  section 
6664(a)  and  §  1.6664-2,  of  any  income 


tax  imposed  under  subtitle  A  of  the 
Internal  Revenue  Code  that  is  required 
to  be  shown  on  a  return  is  attributable 
to  negligence  or  disregard  of  rules  or 
regulations,  there  is  added  to  the  tax  an 
amount  equal  to  20  percent  of  such 
portion.  The  penalty  for  disregarding 
rules  or  regulation.s  does  not  apply, 
however,  if  the  requirements  of 
paragraph  (c)(1)  of  this  section  are 
satisfied  and  the  position  in  question  is 
adequately  disclosed  as  provided  in 
paragraph  (c)(2)  of  this  section  (and,  if 
the  position  relates  to  a  reportable 
transaction  as  defined  in  §  1.6011— 4T(b), 
the  transaction  is  disclosed  in 
accordance  with  §  1.6011-4T),  or  to  the 
extent  that  the  reasonable  cause  and 
good  faith  exception  to  this  penalty  set 
forth  in  §  1.6664-4  apphes  In  addition, 
if  a  position  with  respect  to  an  item 
(other  than  with  respect  to  a  reportable 
transaction,  as  defined  in  §  1.6011- 
4T(b))  is  contrary  to  a  revenue  ruling  or 
notice  (other  than  a  notice  of  propoMtl 
rulemaking)  issued  by  the  Internal 
Revenue  Ser\'ire  and  published  in  the 
Internal  Revenue  Bulletin  (sff 
§601.601(d)(2)  of  this  chapter),  this 
penalty  does  not  apply  if  the  position 
has  a  realistic  possibility  of  being 
sustained  on  its  merits    'Cee  §1,6694— 
2(b)  of  the  inconi.  \.i\  n  turn  preparer 
penalty  regulations  for  a  description  of 
the  realistic  possihilitv  st.uKiard 

(b) 
•        *        •        *        • 

(2)  *   *   *  Nevertheless,  a  taxpayer 
who  takes  a  position  (other  than  with 
respect  to  a  reportable  transaction,  as 
defined  in  §  1.6011^T{b))  contrary  to  a 
revenue  ruling  or  a  notice  has  not 
disregarded  the  ruling  or  notice  if  the 
contrary  position  has  a  realistic 
possibility  of  being  sustained  on  its 
merits. 
***** 

(c)  *   *   *  (1)  *   *   *  No  penalty  under 
section  6662(b)(1)  may  be  imposed  on 
any  portion  of  an  underpayment  that  is 
attributable  to  a  position  contrary  to  a 
rule  or  regulation  if  the  position  is 
disclosed  in  accordance  with  the  rules 
of  paragraph  (c)(2)  of  this  section  (and, 
if  the  position  relates  to  a  reportable 
transaction  as  defined  in  §  1.6011-4T(b), 
the  transaction  is  disclosed  in 
accordance  with  §  1.601 1-4T)  and  in 
case  of  a  position  contrary  to  a 
regulation,  the  position  represents  a 
good  faith  challenge  to  the  validity  of 
the  regulation. 

Par.  3.  Section  1.6664-0  is  amended 
by: 

1.  Adding  an  entry  for  §  1.6664- 
4(c)(l)(iii). 
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2.  Redesignating  the  entries  for 
§1.6664-4(c)(2)and  (c)(3)  as  §1,6664- 
4(c)(3}  and  (c)(4).  respectively, 

3,  Adding  a  new  entry  for  §  1.6664- 

4(c)(2), 

The  additions  read  as  follows: 

§  1 .6664-0    Table  of  contents. 


§  1 .6664-4     Reasonable  cause  and  good 
faitti  exception  to  section  6662  penalties, 

«  *  *  *  » 

(c)  *  •  * 

(D*  *  * 

(iii)  Reliance  on  the  invalidity  of  a 
regulation, 

(2)  Opinions  or  advice  relating  to 
reportable  transactions. 


Par.  4,  Section  1.6664-4  is  amended 
by: 

1  Revising  paragraph  (c)(1) 
introductoPk'  text. 

2  Revising  the  last  sentence  of 
paragraph  (c)(lKi) 

-3   .Adding  paragraph  {c)(l)(iii). 

4  Redesignating  paragraphs  {c)(2)  and 
(c)(3)  as  paragraphs  (cjl.^j  and  (c)(4), 
respectively. 

5  Adding  a  new  paragraph  (c)(2). 
The  revision  and  additions  read  as 

follows: 

§  1 .6664-4     Reasonable  cause  and  good 
faith  exception  to  section  6662  penalties. 

i(  !  Reliance  on  opinion  or  advice — (1) 
FiK  ts  and  circumstances:  minimum 
requirements  All  facts  and 
circumstances  must  be  taken  into 
account  in  determining  whether  a 
taxpayer  has  reasonably  relied  m  good 
faith  on  advice  (including  the  opinion  of 
a  professional  tax  advisor)  as  to  the 
treatment  of  the  taxpayer  (or  any  entity. 
plan,  or  arrangement)  under  Federal  tax 
law.  For  example,  the  taxpayer's 
education,  sophistication  and  business 
experience  will  be  relevant  in 
determining  whether  the  taxpayer's 
reliance  on  the  advice  was  reasonable 
and  made  in  good  faith.  In  no  event  will 
a  taxpa\er  be  considered  to  ha\^ 
reasonably  relied  in  good  faith  on 
advice  (including  an  opinion)  unless  the 
requirements  of  this  paragraph  (c)(1)  are 
satisfied  and  the  advice  is  not 
disqualified  under  paragraph  (l){2)  of 
this  section.  The  fact  that  these 
requirements  are  satisfied,  however, 
will  not  necessarily  establish  that  the 
taxpayer  reasonably  relied  on  the  advice 
(including  the  opinion  of  a  professional 
tax  advisor)  in  good  faith.  For  example, 
reliance  may  not  be  reasonable  or  in 
good  faith  if  the  taxpayer  knew,  or 
reasonably  should  have  known,  that  the 
advisor  lacked  knowledge  in  the 
relevant  aspects  of  Federal  tax  law. 


(i)  *   *   *  In  addition,  the 

requirements  of  this  paragraph  (c)(1)  are 
not  satisfied  if  the  taxpayer  fails  to 
disclose  a  fact  that  it  knows,  or 
reasonably  should  know,  to  be  relevant 
to  the  proper  tax  treatment  of  an  item. 
***** 

(iii)  Reliance  on  the  invalidity  of  a 
regulation-  A  taxpayer  may  not  rely  on 
an  opinion  or  advice  that  a  regulation  is 
invalid  to  establish  that  the  taxpayer 
acted  with  reasonable  cause  and  good 
faith  unless  the  taxpayer  adequately 
disclosed,  in  accordance  with  §  1,6662- 
3(c)(2),  including  the  disclosure  of  the 
position  that  the  regulation  in  question 
IS  invalid,  and,  if  the  position  relates  to 
a  reportable  transaction  as  defined  in 
§  1.6011-4T(b).  the  transaction  is 
disclosed  in  accordance  with  §  1.6011- 
4T, 

(2)  Opinions  or  advice  relating  to 
reportable  transactions.  Taxpayers  may 
not  reasonably  rely  on  an  opinion  or 
advice  ui  a  tax  advisor  if  the  opinion  or 
advice  is  disqualified  under  this 
paragraph  An  opinion  or  advice  is 
disqualified  if  it  relates  to  the 
appropriate  ta.x  treatment  of  a  reportable 
transaction,  as  defined  in  §  1.6011- 
4T(b),  and  the  taxpayer  does  not 
disclose  the  transaction  in  accordance 
with  i?  1,6011--4T 


David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 

Revenue. 

|FR  Doc  02-32927  Filed  12-30-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IN129-1b;  FRL-7413-61 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


summary:  The  EPA  is  proposing  to 
approve  a  site-specific  State 
Implementation  Plan  (SIP)  revision 
request  concerning  volatile  organic 
compound  (VCX^)  reasonably  available 
control  technology  (R.ACT]  requirements 
for  the  Naval  Surface  Warfare  Center 
Crane  Division  (NSWC  Cranej  m  Crane, 
Indiana  as  requested  bv  the  State  of 
Indiana  on  April  3.  2000  The  SIP 
submission  allows  the  Department  of 
the  Navy  to  use  military  specification 
coatings  containing  a  VOC  content  of  up 
to  5,45  pounds  per  gallon  for  the 


painting  operations  in  Building  2728  at 
NSWC  Crane, 

In  the  'Rules  and  Regulations" 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision 
request  as  a  direct  final  rule  without 
prior  proposal  because  EPA  views  this 
action  as  noncontroversial  and 
anticipates  no  adverse  comments.  The 
rationale  for  approval  is  set  forth  in  the 
direct  final  rule.  If  EPA  receives  no 
written  adverse  comments.  EPA  will 
take  no  further  action  on  this  proposed 
rule.  If  EPA  receives  wTitten  adverse 
comment,  we  will  publish  a  timely 
withdrawal  nf  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect.  In  that 
event,  EPA  will  address  all  relevant 
public  comments  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  In 
either  event,  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time 
DATES:  Comments  on  this  action  must  be 
rni  t',\,'6  bv  lanuary  30.  2003. 
ADDRESSES;  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  USEPA, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604. 

A  copy  of  the  State's  SIP  revision 
request  is  available  for  inspection  at  the 
above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

l-rancisLt.  ',.  Aceveao.  Environmental 
Protection  Specialist,  Regulation 
Development  Section.  Air  Programs 
Branch  (AR-18J),  USEPA.  Region  5.  77 
West  Jackson  Boulevard,  Chicago, 
Illinnis  60604   '?■;  2' fiflB-^6061. 
SUPPLEMENTARY  INFORMAT>ON: 

Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  are  used  we  mean 
the  EPA. 

I.  What  action  is  EPA  taking  today? 

II.  Where  can  I  find  more  information  about 
this  proposal  and  corresponding  direct 
final  rule? 

I.  What  Action  Is  EPA  T  aking  Today? 

The  EPA  is  proposing  t.   c-.pjrove  a 
revision  to  Indiana's  SIP  to  allow 
militan  specification  coatings 
containing  \'OC  control  requirements 
with  content  up  to  5,45  pounds  of  VOC 
per  gallon  of  coating  less  water  for  the 
projectile  renovations  operations  in 
Building  2728  at  NSWC  Crane, 

NSWC  Crane  submitted  a  petition  to 
the  Commissioner  of  Indiana 
Department  of  Enviroimiental 
Management  (IDEM)  on  July  13.  1999 
requesting  to  be  allowed  to  use  military 
specification  coatings  containing  VOC 
content  greater  than  3.5  pounds  per 
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gallun.  According  tu  Imiiana  s 
requirements  in  326  lAC  8-2-9  (General 
Provisions  Relating  to  VOC  Rules: 
Miscellaneous  Metal  Coating 
Operations)  a  3.5  pounds  of  VOC  per 
gallon  of  coating  loss  water  is  required 
for  any  miscellaneous  metal  coating 
operation.  NSWC  Crane's  petition  was 
made  because  no  low  VOC  substitute 
could  be  located  that  would  meet  the 
military  specification  TT-E-516.  TT-P- 
664D,  or  TT-T-306  requirements.  These 
coatings  are  required  to  meet  the 
performance  specifications  for  coating 
of  the  military  projectiles  currently 
manufactured  at  NSWC  Crane. 

According  to  326  lAC  8-1-7  (General 
Provisions  Relating  to  VOC  Rules: 
Military  Specifications),  if  emission 
limitations  established  in  326  lAC  8 
(General  Provisions  Relating  to  VOC) 
conflict  with  military  specifications,  the 
owner  or  operator  of  the  source  may 
petition  the  Commissioner  of  IDEM  to 
have  military  specifications  be  the 
controlling  limitation.  If  the 
Commissioner  approves  the  petition,  the 
modified  limitation  shall  be  submitted 
to  EPA  as  a  SIP  revision. 

II    \\  hi't  1-  (   ,i!i  i   [  I  mi  Sinn-  I  nliii  ni.ition 
Mii.ut    I  h  IS  I'l  iijiiis.i  I  .imi 
(  (II  rt'sj)uinlin_L;  Diii-i  I  liii.il  Ktile? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 

Authority:  42  ll.S.C.  4201  et  seq. 

Dated:  Novefmber  14.  2002. 
Bharal  Mathur, 

Acting  Henjonal  Administrator.  Region  5. 
|FR  Doc.  02-.31668  Filed  12-30-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  141 
FRL    M32-6] 

Extension  of  Comment  Period  tor 

Notice  of  Data  Availability;  National 
Primary  and  Secondary  Drinking  Water 
Regulations   Approval  of  Analytical 
Methods  for  Chemical  and 
Microbiological  Conlaminanfs; 
Addilional  Information  on  ttie 
Colitag       Method 

agency:  Lnvirunmontal  Protection 
\:Mni  v(EPA). 

ACTION:  Proposed  rule;  notice  of  data 
avdilabilitv — supplemental  information: 
pxtonsion  of  comment  period. 

SUMMARY:  In  a  March  7,  2002  proposed 
rule  (67  FR  10532),  EPA  invited 
comments  on  the  proposed 


prmiiulgation  of  a  number  of  a  number 
of  analytical  methods.  One  of  those 
methods.  Colitag^'^,  was  proposed  for 
the  analysis  of  total  coliforms  and  E.  coli 
in  finished  drinking  water  samples.  EPA 
since  received  additional  information 
from  CPI  International,  developers  of 
Colitag"^.  relative  to  the  performance  of 
this  method.  Because  this  additional 
Information  served  to  supplement  the 
data  included  in  the  public  record  that 
supported  the  proposed  rule,  and 
because  the  data  are  relevant  to  a 
decision  on  whether  to  promulgate 
Colitag".  EPA  invited  comments  on  this 
additional  information  via  a  December 
2.  2002  Notice  of  Data  Availability.  In 
today's  action.  EPA  is  extending  the 
public  comment  period  for  the  Notice  of 
Data  Availability. 

DATES:  EPA  must  receive  public 
comment,  in  writing,  by  January  17, 
2003. 

ADDRESSES:  Comments  may  be 
suijuutted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  provided  in 
Unit  I.  General  Information,  nf  the 

SUPPLEMENTARY  INFORMATION  ->'Ction  of 

the  Uecembur  J,  ^uu^  Notin?  of  Data 
Availability  published  in  the  Federal 
Register 

FOR  FURTHER  INFORMATION  CONTACT: 
Herb  Bass,  lechnu.ii  .lupjioii  t, filter. 
Standards  and  Risk  Management 
Division,  Office  of  Ground  Water  and 
Drinking  Water,  Environmental 
Protection  Agency,  Mail  Stop  140,  26  W. 
Martin  Luther  King  Drive,  Cincinnati, 
OH  45268,  PH:  (513)  569-7926.  Email: 
brass. herb@epa.iiOV. 

SUPPLEMENTARy   INFORMATION:  This 

di)(:uiiitMit  fxifiui^  lilt'  [)ublir  comment 
period  established  in  the  Federal 
Register  issued  on  December  2,  2002  (67 
FR  71520).  In  that  docilment.  EPA 
sought  comments  on  additional 
information  provided  by  CPI 
International  concerning  the  Colitag  ^^^ 
method,  relative  to  the  proposal  of  this 
method  for  the  analysis  of  total 
coliforms  and  E.  coli  in  finished 
drinking  water  samples.  EPA  is  hereby 
extending  the  comment  period,  which 
was  set  to  end  on  January  2,  2003,  to 
January  17.2003. 

To  submit  comments,  or  access  the 
official  public  docket,  please  follow  the 
detailed  instructions  as  provided  in 
Unit  I  GctvTHnnformatifin   of  the 

SUPPLEMENTARY  INFORMATION  ,t»ction  of 

the  December  2.  J.DOJ.  Federal  Register 
document.  If  you  have  any  questions. 
consult  the  person  listed  in  tin   FOR 
FURTHER  INFORMATION  CONTACT  m-i  li.,n. 


Dated:  December  23,  2002. 
Nanci  Gelb. 

Acting  Director,  Office  of  Ground  Water  and 

Drinking  Water. 

IFR  Doc.  02-32886  Filed  12-30-02:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  223  and  224 

[Docket  No  021219319-2319-^1:10. 
121702B1 

Endangered  and  Threatened  Species: 
Status  Review  Updates  tor  Snake  River 
Sockeye  Salmon  and  Southern 
California  Steelhead:  and  Additional 
Information  Request  for  Nine 
Evolutionarily  Significant  Units  of  West 
Coast  Steelhead 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  updated  status 

reviews;  request  for  information. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  is  currently 
reviewing  the  status  of  25  Evolutionarily 
Significant  Units  (ESUs)  of  salmon  and 
steelhead  (Oncorhynchus  spp.)  that  are 
currently  listed  as  threatened  or 
endangered  species  under  the 
Endangered  Species  Act  (ESA)  of  1973, 
as  amended,  or  listed  as  a  candidate 
species.  NMFS  is  announcing  that  it 
will  also  be  updating  the  status  of  two 
additional  anadromous  salmonid  ESUs 
currently  listed  as  endangered  species: 
Snake  River  sockeye  salmon  (O.  nerka) 
and  Southern  California  steelhead  (O. 
mykiss).  NMFS  is  also  announcing  that 
its  status  review  updates  for  all  listed 
steelhead  ESUs  will  also  address 
resident  rainbow  trout  (O.  mykiss) 
populations  associated  with  each  ESU. 
To  ensure  that  these  status  reviews  are 
complete  and  based  upon  the  best 
available  scientific  information.  NMFS 
is  soliciting  information  and  data 
regarding  the  status  of  these  ESUs, 
including  information  on  resident 
rainbow  trout  populations  associated 
with  steelhead  ESUs.  These  status 
review  updates  will  be  completed  after 
a  revision  of  NMFS'  policy  regarding  the 
consideration  of  hatchery  fish  in  ESA 
status  reviews  of  Pacific  salmonids.  At 
such  time  that  the  status  reviews  are 
updated.  NMFS  will  consider  whether 
there  is  a  need  to  reevaluate  critical 
habitat  designations,  protective 
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regulations,  or  any  ongoing  recovery 
planning  efforts  for  these  ESUs. 
DATES:  Information  and  (  ummfMits  on 
this  a(  turn  must  be  received  by  Februdry 
14.  20o;^ 

ADDRESSES:  Information  and  Comments 
on  this  a(.tion  should  be  submitted  to 
the  Assistant  Regional  Administrator. 
Protected  Resources  Division, 
Southwest  Region,  NiMFS.  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach. 
CA  90802-4213,  or  Assistant  Regional 
Administrator,  Protected  Resources 
Division.  Northwest  Region.  NMFS,  525 
NE  Oregon  Street,  Suite  500,  Portland, 
OR  97232.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet.  However,  comments  may  be 
sent  via  fax  to  the  Southwest  Region 
(562-980-4021)  or  the  Northwest 
Region  (503-230-5435). 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Wingert   .\MF.S,  Southwest  Region 
(562)  980-4021,  Scott  Rumsey,  NMFS, 
Northwest  Region  (503)  872-2791,  or 
Barry  Thorn.  NMFS,  Office  of  Protected 
Resources  (301)  71.3-1401 
SUPPLEMENTARY  INFORMATION: 

Bac  kground 

On  February'  11.  2002,  NMFS 
aimounced  it  was  undertaking  updated 
status  reviews  for  25  Evolutionarily 
Significant  Units  (ESUs)  of  salmon  and 
steelhead  on  the  West  coast  (67  FR 
6215).  These  updated  status  reviews  are 
in  progress  and  include  24  of  26 
ciUTently  listed  salmon  and  steelhead 
ESUs,  as  well  as  one  (  andidate  ESI' 
(Lower  Columbia  River  coho  salmon). 
The  status  review  updates  for  14  of 
these  ESUs  were  triggered  by  NMFS's 
acceptance  of  five  de-listing  petitions 
requesting  that  the  ESUs  should  be  de- 
listed on  the  basis  of  the  September 
2001  U.S.  District  Court  ruling  in  Alsea 
Valley  Alliance  v,  Evans  (Alsea 
decision).  The  Court  held  that  NMFS 
made  an  improper  distinction  under  the 
ESA  bv  treating  certain  artificially 
propagated  salmon  populations 
included  in  a  "distinct  population 
segment"  differently  from  natural 
populations  in  the  same  DPS  in  making 
its  listing  determinations.  In  the  same 
Federal  Register  notice,  NMFS  also 
announced  that  it  would  not  revisit  the 
status  of  the  endangered  Snake  River 
sockeye  or  the  endangered  Southern 
California  steelhead  ESUs  because  the 
listing  determinations  for  these  ESUs 
were  unaffected  by  the  ESA 
interpretative  issues  stemming  from  the 
Alsea  decision. 

NMFS  is  planning  to  undertake 
updated  status  reviews  for  both  of  these 
ESUs.  In  the  case  of  the  Snake  River 
sockeye,  this  is  based  on  two 


considerations.  First,  the  status  of  the 
ESU  has  not  been  updated  since  1991 

and  since  there  is  at  least  10  vears  of 
new  information  a\ailable  an  update  is 
warranted.  Second,  NMFS  is  developing 
a  new  hatchery  listing  policy  that  will 
give  consideration  to  artificial 
propagation  proprams  in  future  salmon 
and  steelhead  listing  determinations. 
Since  this  ESU  contains  a  captive 
hatcherv  population,  it  is  appropriate  to 
conduct  an  updated  status  review  and 
applv  the  policy  to  this  ESL'  so  that  a 
consistent  approach  will  have  been  used 
in  all  NMFS'  listing  determinations  for 
Pacific  salmonids.  In  the  case  of 
Southern  California  steelhead,  NMFS 
has  determined  that  an  updated  status 
review  is  appropriate  based  on  two 
considerations  First,  the  last 
comprehensive  status  review  was 
completed  in  1996  and  thus  several 
years  of  new  information  may  be 
available  that  should  be  considered  in  a 
status  update.  Second,  issues  have  been 
raised  in  recent  litigation 
(Environmental  Defense  Center  w 
Evans)  about  the  status  of  resident 
rainbow  trout  populations  above  and 
below  barriers,  their  relationship  to 
steelhead  populations  below  barriers, 
and  w-hether  or  not  resident  forms 
should  be  part  of  the  listed  steelhead 
ESU.  These  issues  warrant  further 
consideration  and  are  most 
appropnatelv  addressed  in  an  updated 
status  re%'iew. 

NMFS  has  also  determined  that  the 
issues  regarding  the  relationship, 
between  resident  rainbow  trout  and 
steelhead  that  were  raised  in  the 
Environmental  Defense  Center  v.  Evans 
case  may  also  apply  to  the  9  ESUs  of 
steelhead  for  which  updated  status 
reviews  have  alreadv  been  initiated  (see 
67  FR6215:  Februan-  11,  2002), 
Accordingly.  NMFS  has  expanded  these 
9  steelhead  ESU  status  review  updates 
to  further  consider  resident  rainbow 
trout  and  their  relationship  to  steelhead. 
To  ensure  that  NMFS  has  the  best 
available  scientific  and  commercial  data 
to  address  these  issues,  this  Federal 
Register  notice  specifically  requests 
information  on  resident  rainbow  trout 
populations  associated  with  these  9 
steelhead  ESUs. 

In  conducting  these  status  review 
updates  and  making  any  future  listing 
determinations  for  these  ESUs,  NMFS 
will  utilize  the  best  available  scientific 
and  commercial  data  and  coordinate 
with  the  U.S.  Fish  and  Wildlife  Service 
(FWS).  NMFS  will  also  consider 
conser\'ation  efforts  that  provide 
substantial  benefit  to  the  protection  and 
conservation  of  these  ESUs  (see  joint 
NMFS  -  FWS  "Proposed  Policy  on 


Evaluating  ConservatioD  Efforts^;  65  FR 
37102;  June  13,  2000). 

Description  of  ESl's  tu  b«  ReMewed 

The  following  sections  descntie  the 
Snake  River  sockeye  and  Southern 
California  steelhead  ESUs  that  will  be 
updated.  The  year  of  the  most  recent 
status  review  and  the  latest  data  utilized 
are  also.provided  for  each  ESU  to 
indicate  the  available  data  that  would  be 
most  valuable  to  NMFS  (e.g.  information 
since  the  most  recent  status  review)  in 
conducting  the  status  review  updates. 

Snake  River  Sockeye  Salmon  ESU 

The  Snake  River  sockeye  ESU  was 
listed  as  an  endangered  species  on 
November  20,  1991  (56  FR  58619).  The 
ESU  includes  all  naturally  spawrned 
populations  of  sockeye  salmon  in 
Redfish  Lake  in  the  Salmon  River  Basin. 
Idaho.  The  ESU  also  includes  a  captive 
hatchery  population  of  sockeye  salmon. 
The  status  of  the  ESU  was  last  reviewed 
in  1991  (Waples  et  ah,  1991)  utilizing 
data  through  1990. 

Southern  California  Steelhead  ESU 

The  Southern  California  steelhead 
ESU  was  listed  as  an  endangered 
species  on  August  18.  1997  (62  FR 
43937).  The  ESU  was  defined  to  include 
all  naturally  spawned  steelhead 
populations  (and  their  progeny) 
occupying  rivers  from  the  Santa  Maria 
River,  San  Luis  Obispo  County. 
California  (inclusive)  southward  to 
Malibu  Creek.  Los  Angeles  County, 
California,  Resident  forms  of  steelhead 
(i.e.  rainbow  trout)  above  and  below 
barriers  were  not  included  in  the  final 
listing  determination.  However,  the 
status  review  noted  that  the  resident  life 
history  form  may  be  a  significant  part  of 
the  ESU,  but  that  there  was  insufficient 
information  regarding  resident  trout  to 
reasonably  evaluate  their  status  or 
interactions  with  steelhead  (Busby  et  al 
1966),  On  May  1,  2002,  NMFS  redefined 
the  geographic  range  of  this  ESU  to 
include  all  naturally  spawned  steelhead 
(and  their  progeny)  occupying  rivers 
firom  the  Santa  Maria  River,  San  Luis 
Obispo  County,  California  (inclusive)  to 
the  U.S. -Mexico  Border  based  on  new 
information  indicating  that  steelhead 
spawned  in  at  least  one  location  south 
of  Malibu  Creek  (67  FR  21586).  Resident 
forms  of  steelhead  (i.e.  rainbow  trout) 
were  not  included  in  this  range 
extension.  The  status  of  this  ESU  was 
last  reviewed  comprehensively  in  1996 
based  on  the  best  data  available  at  that 
time  (Busbv  e<  a/.  1996). 

The  9  steelhead  ESUs  for  which 
NMFS  is  requesting  additional 
information  on  resident  rainbow  trout 
populations  are  described  in  the 
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Rules 


February  11.  2002.  h»-<lfral  Kft;isr.r 
notice  announcing  tlu;  wi  ,.t  ;..ja;.t  aatus 
review  updates  (67  PR  6215).  They 
include  the  following  ESUs:  South- 
Central  California  Coast  steelhead, 
Central  California  Coast  steelhead. 
Upper  Columbia  River  steelhead.  Snake 
River  Basin  steelhead,  Lower  Columbia 
River  steelhead.  California  Central 
Valley  steelhead.  Upper  Williamette 
River  steelhead.  Middle  Columbia  River 
steelhead.  and  Northern  California 
stpolhrnd 

Inlui  m.iliiiii  Siilii  lied 

To  ensure  that  the  status  review 
updates  are  complete  and  based  on  the 
best  available  and  most  recent  scientific 
and  commercial  data.  NMFS  is 
soliciting  inform  it'nn  ind  comments 
(see  DATES  and  axih^  ^SES)  concerning 
the  Snake  River  suck-uye  and  Southern 
California  steelhead  ESUs.  NMFS  is 
soliciting  pertinent  information  on 
naturally  spawned  and  hatchery 
populations  within  these  ESUs 
including:  data  on  population 
abundance,  recruitment,  productivity, 
escapement  and  reproductive  success; 
historical  and  present  data  on  hatchery 
releases,  outmigration.  survival,  returns, 
straying  rates,  replacement  rates,  and 
reproductive  success  in  the  wild;  data 
on  age  structure  and  migration  patterns 
of  juveniles  and  adults;  meristic. 
morphometric.  and  genetic  studies;  and 
spatial  and  temporal  trends  in  the 
quality  and  quantity  of  freshwater, 
estuarine,  and  marine  habitats.  NMFS  is 
particularly  interested  in  receiving  such 
information  for  the  period  subsequent  to 
the  most  recent  status  review  for  the  two 
ESUs  (see  Description  of  ESUs  to  be 
Reviewed). 


In  thei.i  ■      :        .'•;.:!;  !  .iwlDtnia 
steelhead  dJi  i    H'     :titi   *  !  si  s  of  west 
coast  steelhead.  NMFS  is  also  soliciting 
pertinent  information  about  resident 
rainbow  trout  populations  above  and 
below  barriers  within  the  geographic 
range  occupied  by  the  ESU.  NMFS  in 
particular  is  seeking  information 
regarding:  the  relationship  between 
resident  rainbow  trout  and  steelhead; 
the  range,  distribution,  and  habitat-use 
patterns  of  resident  rainbow  trout 
populations;  the  abundance,  density, 
and  presence/absence  of  resident 
rainbow  trout;  genetic  or  other  relevant 
data  indicating  the  amount  of  exchange 
and  the  degree  of  historic  and  current 
relatedness  between  steelhead  and 
resident  rainbow  trout  life  history 
forms;  the  existence  of  natural  and 
artificial  barriers  to  anadromous 
steelhead  populations;  the  relationship 
of  resident  fish  located  above  impassible 
barriers  to  anadromous  and  resident 
populations  below  such  barriers;  and 
the  spatial  and  temporal  trends  in  the 
quality  and  quantity  of  freshwater 
hahit.it   nartirularlv  ahnvo  barrinrs. 

LiinsiM  \,ili(in  I  lltiits  t(i  l'r(ilf(  t  (  SUs 

Section  4(b)(1)(A)  of  the  ESA  requires 
the  Secretary  to  make  listing 
determinations  solely  on  the  basis  of  the 
best  scientific  and  commercial  data 
available  after  conducting  a  review  of 
the  status  of  a  species  and  after  taking 
into  account  efforts  being  made  to 
protect  the  species.  Therefore,  in 
making  its  listing  determinations,  NMFS 
first  assesses  the  status  of  the  species 
and  identifies  factors  that  have  led  to 
their  decline.  NMFS  then  assesses 
conservation  efforts  to  determine 
whether  they  ameliorate  a  species' 


cxiiii  '!    Mii.K    !i)    liiiging  the  eiti(:ai;y  of 
(nils,  i\  ,;:    !i  .  if  irt~   NMFS  considers 
the  follouiiii;  i he  substantive, 
protective,  ami      nsorvation  elements  of 
such  efforts;  th-  d.  L;ri>e  of  certainty  that 
such  efforts  will  he  reliably 
implementetl;  the  degree  of  certainty 
that  such  efforts  will  be  effective  in 
furthering  the  >   instrvation  of  the 
species;  and  tlu  >  xi^tf-nre  of  monitoring 
provisions  to  detirnnii'  the 
effectivf'iK"--  ^  'f '  >  '.'is,'!',  .itn'ii  fffnrts  .ind 
that  allow   !ni  .id.iiitivr  m,tna,k'<'in>'ii!    In 
some  cases,  conservation  effor!    mu  be 
relatively  new  or  may  not  hu.  ti  i.i 
sufficient  time  to  demonsti  lU  Mm  ir 
biological  benefit.  In  such  cases, 
provisions  of  adequate  monitoring  and 
funding  for  conservation  efforts  are 
essential  to  ensure  that  the  intended 
conservation  benefits  are  realized. 
NMFS  encourages  all  parties  to  submit 
information  regarding  ongoing 
conservation  efforts  to  protect  the  Snake 
River  sockeye  and  Southern  California 
steelhead  ESUs,  as  well  as  information 
on  recently  implemented  or  planned 
activities  and  their  likely  impact  on 
these  ESUs. 

The  complete  citations  for  the 
references  in  this  document  can  be 
obtained  by  (■  ntartine  N'MFS  nr  via  the 
InfornPt  (sw  ADDRESSES   iisi  FOR 

FURTHER  INFORMATION  CONTACT). 

Authority:  16  U.S.C.  15J1  ut  seq. 

Dated:  December  23.  2002. 
Wiiliam  T.  Hogarth, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Senice. 
[PR  Doc.  02-32953  Filed  12-30-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

IA-823-8081 

Preliminary  Results  of  Five-Year 
Sunset  Review  of  Suspended 
Antidumping  Duty  Investigation  on 
Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Ukraine 

AGENCY:  Import  Administration. 

liitt  rnational  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

lull  sunset  review:  certain  cut-to-length 

carbon  steel  plate  from  Ukraine. 

summary:  On  September  3,  2002,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  suspended  antidumping  duty 
investigation  on  certain  cut-to-length 
carbon  steel  plate  ("CTL  plate")  from 
Ukraine  (67  FR  56268)  pursuant  tci 
section  751(c)  of  the  Tariff  Act  of  19.iU, 
as  amended  ("the  Act").  On  the  basis  of 
notices  of  intent  to  participate  filed  on 
behalf  of  domestic  interested  parties  and 
adequate  substantive  comments  filed  on 
behalf  of  domestic  and  respondent 
interested  parties,  the  Department  is 
coiiiiii!  tiiij>  a  full  (240-day)  review.  As 
a  result  uf  this  review,  the  Department 
preliminarily  finds  that  termination  of 
the  suspended  antidumping  duty 
investigation  on  CTL  plate  from  Ukraine 
would  likely  lead  to  continuation  or 
recurrence  of  dumping  at  the  levels 
indicated  in  the  Preliminary  Results  of 
Review  section  of  this  notice. 
EFFECTIVE  DATE:  Dorpmbpf  ^^^    2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shannon  M.  McCormack  or  lames  P. 
Maeder,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitutum 
Avenue,  NW.,  Washington.  DC  20230; 
telephone:  (202)  482-2539  or  (202)  482- 
3330,  respectively. 


SUPPLEMENTARY  INFORMATION; 

Scope  of  Review 

The  products  covered  by  the  sunset 
review  of  the  suspended  antidumping 
duty  investigation  on  certain  cut-to- 
length  carbon  steel  plate  from  Ukraine 
include  hot-rolled  iron  and  non-alloy 
steel  universal  mill  plates  (i.e.,  flat- 
rolled  products  rolled  on  four  faces  or 
in  a  closed  box  pass,  of  a  width 
exceeding  150  mm  but  not  exceeding 
1250  mm  and  of  a  thickness  of  not  less 
than  4  mm,  not  in  coils  and  without 
patterns  in  relief),  of  rectangular  shape, 
neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances;  and 
certain  iron  and  non-alloy  steel  flat- 
rolled  products  not  in  coils,  of 
rectangular  shape,  hot-rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75  mm  or 
more  in  thickness  and  of  a  width  which 
exceeds  150  mm  and  measures  at  least 
twice  the  thickness.  Included  as  subject 
merchandise  in  this  review  are  flat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e..  products  which  have  been 
"worked  after  rolling")  for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  This  merchandise 
is  currently  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTS")  under  item 
numbers  7208.40.3030,  7208.40.3060. 
7208.51.0030,  7208.51.0045. 
7208.51.0060.  7208.52.0000, 
7208.53.0000.  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.13.0000,  7211.14.0030. 
7211.14.0045.  7211.90.0000, 
7212.40.1000.  7212.40.5000, 
7212.50.0000.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
sunset  review  is  dispositive. 
Specifically  excluded  fi-om  subject 
merchandise  within  the  scope  of  this 
sunspt  rpview  is  grade  X-70  steel  plate. 

History  of  Suspension  Agreement 

Uii  December  3.  1996,  the  Department 
initiated  an  antidumping  duty 
investigation  under  section  732  of  the 
Tariff  Act  of  1930  ("the  Act")  on  certain 


cut-to-length  carbon  steel  plate  ("CTL 
plate")  from  Ukraine.  See  Initiation  of 
Antidumping  Duty  Investigations: 
Certain  Cut-To-Length  Carbon  Steel 
Plate  from  the  People's  Republic  of 
China,  Ukraine,  the  Russian  Federation, 
and  the  Republic  of  South  Africa,  61  FR 
64051  (December  3,  1996).  On  June  11, 
1997,  the  Department  preliminarily 
determined  that  CTL  plate  from  Ukraine 
was  being,  or  was  likely  to  be,  sold  in 
the  U.S.  at  less  than  fair  value.  See 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Ukraine, 
62  FR  31958  (Wednesday,  lune  11, 
1997). 

The  Department  suspended  the 
antidumping  duty  investigation  on 
October  24.  1997,  on  the  basis  of  an 
agreement  by  the  Government  of 
Ukraine  to  restrict  the  volume  of  direct 
and  indirect  exports  of  CTL  plate  to  the 
U.S.  in  order  to  prevent  the  suppression 
or  undercutting  of  price  levels  of  U.S. 
domestic  like  products.  See  Suspension 
of  Antidumping  Duty  Investigation: 
Certain  Cut-to-Length  Carbon  Steel  Plate 
From  Ukraine,  62  FR  61766  (October  24. 
1997).  Thereafter,  the  Department 
completed  its  investigation  and 
published  in  the  Federal  Register  its 
final  determination  of  sales  at  less  than 
fair  market  value.  In  the  final 
determination,  the  Department 
calculated  weighted-average  dumping 
margins  of  81.43  percent  for  JSC 
Azovstal  Iron  &  Steel  Works 
("Azovstal"),  155.00  percent  for  JSC 
Ilyich  Iron  &  Steel  Works  ("Ilyich"),  and 
237.91  for  "all  other"  Ukrainian 
manufacturers,  producers,  and  exporters 
of  the  subject  merchandise.  See  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Ukraine,  62  FR 
61754  (November  19,  1997).  The 
Suspension  Agreement  ("Agreement") 
remains  in  effect  for  all  manufacturers, 
producers,  and  exporters  of  CTL  plate 
from  Ukrainp 

Backgrouiui 

On  September  3.  2002,  the 
Department  initiated  a  sunset  review  of 
the  suspended  antidumping  duty 
investigation  on  CTL  plate  from 
Ukraine,  pursuant  to  section  751(c)  of 
the  Act.  See  Notice  of  Initiation  of  Five- 
Year  (Sunset")  Reviews,  61  FR  64051 
(September  3.  2002).  The  Department 
received  Notices  of  Intent  to  Participate 
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un  betiall  ol  Bethlehem  :)toei 
Corporation  ("Bethlehem"),  United 
States  Steel  Corporation  ("U.S.  Steel"). 
IPSCO  Steel  Inc.  (  IPSCO").  and  Nucor 
Corporation  ("Nucor")  (collectively, 
"domestic  interested  parties"),  within 
the  applicable  deadline  specified  in 
section  351.218(d)(l)(i)  of  the  Sunset 
Regulations.  See  Notices  of  Intent  to 
Participate  for  IPSCO  and  Nucor 
(September  16.  2002)  and  Bethlehem 
and  U.S.  Steel  (September  18.  2002). 
Domestic  interested  parties  claimed 
interested-party  status  under  section 
771  (9)(C)  of  the  Act.  Id.  at  2.  In  addition, 
domestic  interested  parties  assert  that 
they  are  not  related  to  a  foreign 
producer/exporter  and  are  not 
importers,  or  related  to  importers,  of  the 
subject  merchandise.  Id. 

The  Department  received  a  complete 
substantive  responses  from  the  domestic 
interested  parties  within  the  30-day 
deadline  specified  in  the  Sunset 
Hegulations  under  section 
351.218(d){3)(i).  See  Substantive 
Responses  for  IPSCO  and  Nucor 
(October  2.  2002)  and  Bethlehem  and 
U.S.  Steel  (October  3.  2002).  On  October 
3.  2002.  the  Department  received  a 
complete  substantive  response  from 
respondent  interested  parties  Azovstal 
and  Ilyich  (collectively,  "respondent 
interested  parties").  See  Substantive 
Response  for  Azovstal  and  Ilyich 
(October  3.  2002).  Respondent 
interested  parties  assert  that  they 
participated  fully  in  the  original 
investigation  and  have  exported  CTL 
plate  from  Ukraine  in  accordance  with 
the  terms  and  conditions  of  the 
Agreement.  Id.  at  4.  Respondent 
interested  parties  claimed  interested- 
party  status  under  section  771(9)(A)  of 
the  Act  as  foreign  manufacturers, 
producers,  and  exporters  of  CTL  plate 
from  Ukraine.  Id.  at  2.  Lastly,  domestic 
interested  parties  filed  rebuttal 
responses  to  respondent  interested 
parties'  substantive  response  on  October 
8.  2002   See  Rebuttal  Responses  from 
Domestic  Interested  Parties  (October  8. 
2002). 

In  a  sunset  review,  the  Department 
normally  will  conclude  that  there  is 
adequate  response  to  conduct  a  full 
sunset  review  where  respondent 
interested  parties  account  for  more  than 
50  percent,  by  volume,  of  total  exports 
of  subject  merchandise  to  the  United 
States.  See  19  CFR  351.218(e)(l)(ii)(A) 
(63  FR  13516  (March  20.  1998)).  After 
examining  the  respondent  interested 
parties'  total  exports  of  the  subject 
merchandise,  on  October  23,  2002.  the 
Department  determined  that  the 
respondent  interested  parties  accounted 
for  more  than  50  percent  total 
production  of  the  domestic  like  product. 


.Sf-f  Letter  from  Jeffrey  A.  May.  Director, 
Office  of  Policy.  Import  Administration, 
to  Lynn  Featherstone.  Director,  Office  of 
Investigations.  International  Trade 
Commission  (October  23,  2002). 
Because  the  response  of  the  respondent 
interested  parties  constituted  an 
adequate  response  to  the  notice  of 
initiation,  the  Department  is  conducting 
a  full  (240-day)  sunset  review  in 
accordance  with  section  751(c)(3)(B)  of 
the  Act,  and  19  CFR  351.218(e)(l)(i)  and 
will  issue  fmal  results  of  review  not 
later  than  May  1 .  2003 

Analysis  of  Comments  Rei.eufd 

All  issues  raised  by  parties  to  this 
sunset  review  are  addressed  in  the 
Issues  and  Decision  Memorandum 
("Decision  Memorandum"!  from  Jeffrey 
A.  May,  Director.  Office  of  Policy, 
Import  Administration,  to  Faryar 
Shirzad,  Assistant  Secretary,  Import 
Administration,  dated  December  23. 
2002.  which  is  adopted  by  this  notice. 
The  issues  discussed  in  the  Decision 
Memorandum  include  the  likelihood  of 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margins  likely 
to  prevail  were  the  suspended 
antidumping  duty  investigation  to  be 
terminated.  Parties  may  find  a  complete 
discussion  of  all  issues  raised  in  this 
review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Re<:ords  Unit,  room  B-099.  of 
the  main  Commerce  building.  In 
addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov/fm. 
under  the  heading  "December  2002." 
The  paper  copy  and  electronic  version 
of  the  Decision  Memorandum  are 
identical  in  content. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that 
termination  of  the  suspended 
antidumping  duty  investigation  on  CTL 
plate  from  Ukraine  would  likely  lead  to 
a  continuation  or  recurrence  of  dumping 
at  the  following  percentage  weighted- 
average  margins: 


Manutacturer/producer/ 
exporter 

Weighted- 
average  mar- 
gin percentage 

Azovstal  

Ilytch           

81  43 

155  00 

Ukraine-wide 

23791 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice  in  accordance  with  19  CFH 
351.310(c)  Interested  parties  may 
submit  case  briefs  no  later  than 
February  10.  2003.  in  accordance  with 
19CFR  351.309(c)(l){i).  Rebuttal  briefs. 


which  must  be  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  February  17.  2003.  Any  hearing,  if 
requested,  will  be  held  on  February  19. 
2003.  in  accordance  with  19  CFR 
351.310(d).  The  Department  will  issue  a 
notice  of  final  results  of  this  sunset 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments,  no  later  than  May  1.  2003. 
This  sunset  review  and  notice  are  in 
accordance  with  sections  751(c),  752, 
and  777(i)(l)ofthe  Act. 

Dated:  Det:ember  2.3.  2002. 
Karyar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 
jFR  Doc.  02-33010  Filed  12-30-02;  8:45  am) 

BILUNG  CODE  3510-0&-* 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A    570.601] 

Tapered  Roller  Bearings  and  Parts 
Thereof.  Finished  and  Unfinished. 
From  the  People  s  Republic  of  China 
Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCv:  Import  Administration, 
liitiTiiritional  Trade  Administration, 
Uepartment  of  Commerce. 
ACTION:  Notice  of  final  court  decision 
and  amended  final  results  of 
administrative  review. 


EFFECTIVE  DATE:  December  31.2002. 
summary:  As  a  result  of  a  final  and 
c()nc:lusive  court  decision,  the 
Department  of  Commerce  is  amending 
its  final  results  of  the  administrative 
review  of  shipments  of  tapered  roller 
bearings  and  parts  thereof,  finished  and 
unfinished  from  the  People's  Republic 
of  China  made  during  the  period  June  1, 

1993,  through  May  31,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Nhm!-     i  im^  hciiil  Kimlinger, 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230:  telephone  (202)  482-5047  or 
(202)  482-4477.  respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicabit'  Statute 

Unless  Dtiierwi.se  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  in  effect  as  of  December  31, 

1994.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
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Department's)  regulations  are  to  the 
regulations  as  codified  at  1m  C  FR  part 
353  (1995). 

Summary 

On  Februdry  11,  1497,  the  DepdrtniPiit 
published  in  the  Federal  Register  its 
Final  Results  and  Partial  Ttrmmation  of 
Antidumping  Dutv  Administrativp 
flevjeu'  ()/]  Tapered  Roller  Bearings  and 
Parts  Thereof.  Finished  and  I  'nfinished, 
from  the  People's  Republic  of  China,  62 
FR6173  (Final  Results)  This  notice 
covered  various  exporters  for  the  period 
June  1,  1993,  through  May  31,  1994  As 
a  result  of  litigation,  the  Court  of 
International  Trade  (CIT)  remanded  the 
results  of  the  review  to  the  Department 
on  October  25,  2001.  See  Peer  Bearing 
Company  V.  United  States,  Court  No. 
97-03-00419.  Slip  Op.  01-125  (CIT 
October  25,  2001).  The  CIT  ordered  the 
Department  to  malte  the  following 
changes  to  itsunginal  calculations:  (1) 
Correct  a  clerical  error  resulting  from 
the  application  of  best  information 
available  to  certain  models  for  which 
factor-of-production  data  were  available: 
(2)  redetermine  direct  labor  costs  on  the 
basis  of  SKF  India's  data  on  labor 
{supplemented  by  facts  otherwise 
available  only  to  the  extent  necessitated 
by  the  insufficiency,  if  any,  of  SKF 
India's  data  currently  on  the  record); 
and  (3)  determine  marine  insurance  in 
a  manner  related  to  the  value  and  risk 
of  transporting  tapered  roller  bearings. 
The  Department  submitted  its  final 
results  of  redetermination  on  remand  to 
the  CIT  on  March  12.  2002:  the  CIT 
affirmed  the  Departments  final  remand 
results  and  dismissed  the  case.  See  Peer 
Bearing  Company  v.  United  States. 
Court  No.  97-03^0419.  Slip  Op  02-53 
(CIT  June  5,  2002).  In  another  decision, 
Transcom,  Inc.,  et  al.  v.  United  States, 
Court  No.  01-1138,  2002  U.S.  App. 
LEXIS  12723  (June  27,  2002),  the  Court 
of  Appeals  for  the  Federal  Circuit  issued 
an  opinion  upholding  the  Department  s 
determination  in  this  administrative 
review. 

As  there  is  now  a  final  and  conclusive 
court  decision  in  this  action,  we  are 
amending  our  final  results  of  review  and 
we  will  instruct  the  Customs  Service  to 
liquidate  entries  subject  to  this  review. 

.\mpndment  to  Final  Results 

Fursuctnt  to  section  .')lt)A(e)  of  the 
Act,  we  are  now  amending  the  final 
results  of  administrative  review  of  the 
antidumping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  and  unfinished,  from  the 
People's  Republic  of  China  for  the 
period  of  review  June  1,  1993,  tJirough 
May  31,  1994.  The  revised  weighted- 
average  margins  are  as  follows: 


Company 


Margin 
(percent) 


Bearing   ana    Equipment 
Import    and 


Premier 

Ltd 
Guizhou     Machinery 

Expon  Corporation 
Henan  Machinery  and  Equipment 

impon  and  Export  Corporation 

Luoyang  Bearing  Factory       

Shanghai   Genera;   Bearing  Com- 
pany Limited  

Jilin    Province    Machinery    Impon 

and  Export  Corporation     

Chin  Jun  Industrial  Limited    

Wafangdian  Beanng  Factory 
Lianning    MEC    Group    Company 

Limited     .  

China  Nationa    Macnmery  Import 

and  Export  Corp  (CMC)  

China    Natl    Automotive    Industry 

Machinery    Import    and    Export 

Corp  (Guizou  Automotive)  

Tianshui  Hailin  Import  ar>d  Export 

Corp  

Zhejiang    Machinery    Import    and 

Export  Corp 


60.95 

9.06 

0.61 
0.57 

0.05 

60.95 
1000 
13.36 

7.24 

0.06 

096 
16.55 
10.08 


Accordingly,  the  Department  will 
determine  and  the  Customs  Service 
shall  assess  appropriate  antidumping 
duties  on  entries  of  the  subject 
merchandise  exported  by  firms  covered 
bv  this  review.  Weighted-average 
margins  for  other  respondent  companies 
remain  as  published  in  the  Final 
Results. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
section  751(a)  of  the  Act. 

Dated:  December  19.  2002. 
Bernard  T.  Carreau, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  02-33009  Filed  12-30-02;  8:45  am] 

BILUNG  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  122602A] 

Proposed  Information  Collection: 
Comment  Request:  StormReady  and 
TsunamiReady/StormReady 
Application  Forms 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
action:  Notice. 

SUMMARY:  The  Department  of 
C  I  mmierce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 


Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C.  3506 
(c)(2)(A)). 

DATES:  Written  conmients  must  be 
submitted  on  or  before  March  3,  2003. 
ADDRESSES:  Direct  all  written  comments 
ti   uiaiM  hynek.  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625. 
14th  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  Internet  at 
dHynek@doc.gov'^ 

FOR  FURTHER  INFORMATION  CON^AC* 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Stephan  Kuhl  at 
Stephan.Kuhl@noaa  go\r)T  at  301-713- 
0090,  extension  175 
SUPPLEMEhfTARV  INFORMATION: 

1.  Abstract 

StormReady  and  TsunamiReady  are 
voluntary  programs  offered  as  a  means 
of  providing  guidance  and  incentive  to 
officials  interested  in  improving  their 
respective  hazardous  weather 
operations.  The  StormReady 
Application  Form  and  TsunamiReady/ 
StormReady  Application  Form  will  be 
used  by  localities  to  apply  for  initial 
StormReady  or  TsunamiReady  and 
StormReady  recognition  and  renewal  of 
that  recognition  every  three  years.  A 
typical  StormReady  and/or 
TsunamiReady  community  would  use 
this  form  two  times  every  10  years.  The 
government  will  use  the  information 
collected  by  the  StormReady  or 
TsunamiReady/StormReady  Application 
Form  to  determine  whether  a 
community  has  met  all  of  the  criteria  to 
receive  StormReady  and/or 
TsunamiReadv  recognition. 

n.  Method  of  Collection 

The  information  will  be  collected 
through  the  submission  of  a  paper 
application  form. 

m.  Data 

OMB  Number.  0648-0419. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  State,  Local,  or  Tribal 
government  (emergency  management). 

Estimated  Number  of  Respondents: 
75. 

Estimated  Time  Per  Response:  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  75. 

Estimated  Total  Annual  Cost  to 
Public:  $27.75. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 


■*MH)A 
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of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collef:tion  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

ri..i..,l   nwember  20.  2002. 
( . Mi-lin.i;  Kanks, 

lUununtfiiwnt  Analyst.  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  02-33034  Filed  12-30-02;  8:45  ami 
■in  !  iN<,  cooe  3910-«E-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I  D    122H0.'B 

Proposed  Information  Collection 
Comment  Request,  Capital 
Construction  Fund  Deposit/Withdrawal 
Report 

AI.FNCY:  National  Oceanic  and 

:ii(),spheric  Administration  (NOAA). 
ACTKDN:  N'dtire. 


suMMftHv     I  tu-  Lli'pdiinifnt  of 

ds  part  of  its  continuing 
(•Hurt  to  ri'duce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
ri>ll«:tii)ns,  as  rw^uired  by  the 
Paperwork  Reduction  Aci  of  1995. 
Public  Law  104-13  (44  U.S.C,  3506 
(()(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  3.  2003 
ADOHFSSeS:  l)ire<  t  all  written  comments 

.  .-liid  Hynek.  Departmental 
Paperw«)rk  Clearance  Officer. 
Department  t)f  Commerce,  RcM)m  6625. 
14th  and  Ct)nstitutiun  Avenue  NW, 
Washington  DC  20230  (or  via  Internet  at 
.In.  .,..4,../,..   .....  1 

FOH  HJHTMEH  iNfOHMATlON  CONTACT: 

Ktfquests  fur  addiliunal  infonnatiiin  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Charles  L.  Cooper.  Financial 


Services  Division  J  Mt:   •      •-^..•^mablu 
Fisheries,  National  Mariii-   i  .sii-  nt^s 
Service.  1315  East  West  Highway.  Silver 

Sprin.'    \t,ir\!,inii  2nq-!0    101-713-2396. 

SUPPLEMENTARY  INFORMATtON: 

I  Atistrart 

Respondents  will  be  commercial 
fishing  industry  individuals, 
partnerships,  and  corporations  which 
entered  into  Capital  Construction  Fund 
agreements  with  the  Secretary  of 
Commerce  allowing  deferral  of  Federal 
taxation  on  fishing  vessel  income 
deposited  into  the  fund  for  use  in  the 
acquisition,  construction,  or 
reconstruction  of  fishing  vessels. 
Deferred  taxes  are  recaptured  by 
reducing  an  agreement  vessel's  basis  for 
depreciation  by  the  amount  withdrawn 
from  the  fund  for  its  acquisition, 
construction,  or  reconstruction.  The 
deposit/withdrawal  information 
collected  from  agreement  holders  is 
required  pursuant  to  50  CFR  part  259.35 
and  Public  Law  99-514  (The  Tax 
Reform  Act.  1986).  The  information 
collected  is  required  to  ensure  that 
agreement  holders  are  complying  with 
fund  deposit/withdrawal  requirements 
established  in  program  regulations  and 
properly  accounting  for  fund  activity  on 
their  Federal  income  tax  returns.  The 
information  must  also  be  reported 
annually  to  the  Secretary  of  Treasury  in 
accordance  with  the  Tax  Reform  Act. 
1986 

II  M.-ttiiui  111  {  oil.M  tniii 

The  information  will  be  collected  on 
the  Capital  Construction  Fund  Deposit/ 
Withdrawal  Report  form,  which 
agreement  holders  are  required  to 
submit  at  the  end  of  their  tax  year. 

III  Data 

(IKIB  NumtxT  0648-0041 

Form  Number.  NOAA  Form  38-42 

Type  of  Review.  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
3.600. 

Estimated  Time  Per  Response:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1.200 

Estimated  Total  Annual  Cost  to 
P"'-''      •^L'0.000 

l\  .  Kt-quest  for  Cuminenls 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
prartical  utility,  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 


iiitorrnation,  IcJ 
J  i.ility.  utility,  and 


proposed  coii'"  "i 
ways  to  enhiiii  •  ; 
clarity  of  the  information  to  be 
collrrfcd    ind  (d)  ways  to  minimize  the 
buni'   !   't  'tie  collection  of  information 
on  T'    [    !i  i  ii!^   including  through  the 
use  u:  luti  uidtt'd  collection  techniques 
or  other  forms  of  information 
technology 

Comments  bubimttL'd  m  re.spuu^o  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Da'-'V  n^< >>mber  20.  2002. 
Gwelln.ir  K.inks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer 
[FR  Doc.  02-33035  Filed  12-30-02:  8:45  amj 

BILiJNG  CODE    IS'a  22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

;i  D    122602C] 

Proposed  Information  Collection; 
Comment  Request;  Alaska  Region 
Permit  Family  of  Forms 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

action:  Notice. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C.  3506 
(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  3.  2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek.  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Ojmmerce.  Room  6625. 
14th  and  Constitution  Avenue  NW. 
Washington  DC.  20230  (or  via  Internet  at 
dHynekiSidoc.gov] . 

FOR  FURTHER  ^FORMATION  CONTACT: 
ivixjoists  for  addituiii.i.  mlwiuiation  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Patsy  A  Bearden.  NMFS 
Alaska  Region.  907-586-7228  or  e-mail 
at  patsy.bearden@noaa.gov. 
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SUPPLEMENTARY  INFORMATION: 
I    Abstratt 

Fishnrinen  and  prucessnr.s  wishing  to 
participate  in  regulated  fisheries  in  the 
E\f  lusive  Econnmu  Zone  off  Alaska 
must  obtain  either  a  Federal  Fisheries 
Permit,  a  Federal  Processor  Permit,  a 
High-Seas  Power  Troller  Permit,  or  an 
Experimental  Fishing  Permit.  A  holder 
of  an  Experimental  Fishing  Permit  must 
file  a  progress  and  final  report.  The 
application  and  report  information  is 
used  to  identif\  par1i(  ijtaiit-  in  the 
fishery,  aid  enfnr(  ement  of  fishery 
regulaticms,  and  analyze  activit\  uithm 
the  fisheries 

IL  Method  of  Collection 

Paper  forms  are  used, 
III.  Data 

OMB  Number.  0648-0206. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Business  or  other  for 
profit  organizations,  individuals  or 
households,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
931. 

Estimated  Time  Per  Response:  21 
minutes  for  Federal  Fisheries  Permit 
application;  21  minutes  for  Federal 
Processor  Permit  application;  20 
minutes  for  a  High-Seas  Power  Troller 
Permit  application;  20  hours  for 
Exempted  Fisheries  Permit  application; 
5  hours  for  an  Exempted  Fisheries 
Permit  progress  report:  and  10  hours  for 
an  Exempted  Fisheries  Permit  final 
report. 

Estimated  Total  Annual  Burden 
Hours:  483. 

Estimated  Total  Annual  Cost  to 
Public:  SI. 329. 

I\  .  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 


they  also  will  become  a  matter  of  public 
record. 

Dated:  December  20,  2002. 
C.wellnar  Banks. 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 
PR  Do(    02-33036  Filed  12-30-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  120202B] 

Marine  Mammal  Authorization  Program 
Integration  of  Registration  for  Selected 
Atlantic  Ocean.  Gulf  of  Mexico,  and 
Caribbean  Fisf>eries 

agency;  National  Marine  Fisheries 

Ser\  u  e  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  expansion  of 

integrated  registration  program. 

SUMMARY:  NMFS  is  providing  notice  that 
It  IS  increasing  the  number  of  fisheries 
for  which  the  Marine  Mammal 
Authorization  Program  (MMAP) 
registration  is  integrated  with  existing 
Federal  fishery  licensing  and  permitting 
programs.  NMFS  is  integrating  MMAP 
registration  at  this  time  for  .Category  1  or 
II  federal  fisheries  permitted  through  the 
NMFS  Southeast  Regional  office. 
Fishers  who  participate  in  a  Category  I 
or  II  fishery  for  which  registration  is  not 
integrated  must  continue  to  register  as 
specified  in  the  List  of  Fisheries. 
ADDRESSES:  For  east  coast  fisheries. 
registration  information  and  marine 
mammal  injury/mortality  reporting 
forms  may  be  obtained  from  the 
following  regional  offices: 

NMFS,  Northeast  Region,  Protected 
Resources  Division,  One  Blackburn 
Drive.  Gloucester,  MA  01930-2298, 
Attn:  Marcia  Hobbs. 

NMFS,  Southeast  Region,  9721 
Executive  Center  Drive  North,  St. 
Petersburg.  FL  33702,  Attn:  Teletha 
Griffin. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Lawson.  Office  of  Protected 
Resources.  301-713-2322;  Marcia 
Hobbs.  Northeast  Regional  Office,  978- 
281-9328:  or  Teletha  Griffin.  Southeast 
Regional  Office.  727-570-5312. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339 
between  8  a.m.  and  4  p.m.  Eastern  time, 
Monday  through  Friday,  excluding 
Federal  holidays. 


SUPPLEMENTARY  INFORMATION 

Background 

According  to  the  Marine  Mammal 
Protection  Act  (MMPA).  all  fishers  who 
participate  in  a  Category  I  or  II  fishery 
as  provided  in  the  List  of  Fisheries  (67 
FR  2410,  January  17.  2002)  must  be 
registered  in  the' MMAP.  The  MMAP 
provides  an  authorization  for 
commercial  fishers  which  allows  the 
incidental  (i.e.,  non-intentional)  teiking 
of  marine  mammals  pursuant  to  the 
MMPA  during  the  course  of  commercial 
fishing  operations.  To  qualify  for  this 
aathorization,  fishers  who  participate  in 
a  Category  I  or  II  fishery  must  register 
in  the  MMAP.  (For  a  complete 
description  of  requirements  for  Category 
1  and  II  fisheries,  consuh  50  CFR  229.4)'. 
A  complete  description  of  the  purpose 
and  history  of  the  MMAP  integration 
process  can  be  found  in  67  FR  42237 
(June  21,  2002). 

The  goals  of  the  expanded  integration 
program  include  assuring  consistency  in 
registration  procedures  across  a  greater 
number  of  fisheries,  increasing  the 
number  of  registrants  to  better  reflect 
the  level  of  participation  in  the  fisheries 
for  monitoring  purposes,  and 
conducting  outreach  to  the  fishing 
industry  with  regard  to  MMPA 
requirements.  By  using  data  from 
existing  fishery  licensing  programs,  the 
MMAP  integration  will  reduce  the 
registration  burden  on  the  fishing 
industry  while  better  facilitating  the 
protection  and  conservation  of  marine 
mammals.  In  a  licensing  system  that  is 
integrated  with  the  MMAP,  fishers  will 
no  longer  have  to  submit  an  MMAP 
registration  form,  current  fishery  permit 
holders  registration  form,  renewal  form, 
or  processing  fee  to  NMFS  in  order  to 
receive  or  validate  their  MMAP 
Authorization  Certificates. 

NMFS  is  pursuing  the  integration  of 
MMAP  registration  based  on  the  fisher>' 
listings  in  the  2002  LOF.  Southeast 
fisheries  permitted  through  the 
Southeast  Regional  Federal  Permits 
office  which  will  be  integrated  include 
Coastal  Migratory  Pelagics.  Rock 
Shrimp,  Shark,  Snapper-Grouper,  High 
Seas,  and  Swordfish.  Of  those  fisheries, 
only  those  permit  holders  who 
indicated  use  of  gear  types  that  fall 
within  the  2002  LOF  will  be  integrated. 
These  gear  types  include  portions  of  the 
gillnet,  longiine,  and  trawl  fisheries. 

A  database  has  been  established  to 
query  the  license-holder  information 
from  the  Federal  permit  database.  Using 
this  information.  NMFS  will  mail 
MMAP  Authorization  Certificates  and 
marine  mammal  injimVmortality 
reporting  forms  to  each  permit  or 
license-holder.  The  certificates  will 
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(jruviiU'  an  MMAP  diitlionzation  for  all 
fishers  who  participate  in  an  integrated 
Category  I  or  11  fishery,  provided  that 
the  fisher  holds  a  valid  Federal  fishing 
permit  or  license  for  the  affected 
regulated  fishery. 

A  fisher  who  participates  in  state  and/ 
or  Federal  fisheries  not  yet  integrated 
with  the  MMAP  registration  system 
must  continue  to  send  in  the  registration 
form  to  NMFS. 

Dated.  December  16,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 
(FR  Dor  02-13037  Filed  12-30-02;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATf    1 1  a.m.,  Friday,  January 

10.  200  - 

PLACE    1155  21st  St.,  NW.,  Washington. 
DC.  yth  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  Bf  CONSIDERED:  Surveillance 

CONTACT  PERSON  FOR  MOHt  INFORMATION: 
jean  A.  Webb.  202-41^-5100. 

I.MH    \    VN.lib, 

i>fcn:tar)  o]  the  Commission. 

|FR  Doc  02-33103  Filed  12-27-02;  12:30 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE;  11  a.m..  Friday,  [anuary 
17.  2003. 

PLACE    1155  21st  St..  NW.  Washington 
Ut:,  yth  Floor  Conference  Room. 

STATUS:  Close*! 

MATTERS  TO  BE  CONSIDERED:  Surveillancf 

iii'H'tin^ 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

lean  A.  Webb,  202— iltt-5100. 

lean  A.  Webb, 

Sei.n^tary  of  the  Commission. 

|FR  Dot;.  02-33104  Filed  12-27-02;  12:30 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m..  Friday.  January 
24. 2003 

place:  1155  21st  St.,  NW.,  Washington, 
K      Hh  Floor  Conference  Room. 

status:  Closed. 

MATTERS  to  be  CONSIDERED:  Surveillance 

ill'"'  ; : 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
lean  A.  Webb.  202-418-5100. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc  02-3310S  Filed  12-27-02;  12:30 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m..  Friday,  January 
31. 2003. 

PLACE:  1155  21st  St  .  NW  .  Washington. 
DC.  9th  Floor  Conference  Room. 

STATUS:  I    !      .'  i 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

meeting 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

itMii  A.  vv.-t)b.  zu,r;-iirt-r.iuu, 

lean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  02-33106  Filed  12-27-02;  12:30 
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DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Administration 

Record  of  Decision  for  the  Final 
Environmental  Impact  Statement  for 
the  Relocation  of  Technical  Area  18 
Capabilities  and  Materials  at  the  Los 
Alamos  National  Laboratory 

agency:  Department  of  Energy,  National 
Nuclear  Security  Administration. 
ACTION-  Ktx;ord  of  Decision. 


SUMMARY    '  '[lartment  of  Energy's 

,;jUi.,  N.ilK...,!.  .\uclear  Security 
Administration  (NNSA)  is  issuing  this 
Record  of  Decision  on  the  proposed 
relocation  of  Technical  Area  18  (TA-18) 
capabilities  and  materials  at  the  Los 
Alamos  National  Laboratory  in  the  State 
of  New  Mexico.  This  Record  of  Decision 
is  based  on  the  information  and  analysis 
contained  in  the  TA-18  Relocation 


Environmental  hnpact  Statement  (DOE/ 
ElS-319).  and  other  factors,  such  as 
programmatif  md  \i-<  hiiical  risk, 
construction  r^  ijuirtuioiits.  and  cost. 
NNS.\  ill     li'  lit'd  to  implement  the 
Prefcrr'  '1  Ait^  r  ii  itivo,  which  would 
relo<  .itf  s.M  iu;' V  i  .I'cgory  1/11  missions 
and  F',  1^'  i  iiidleridLs  to  the  Device 
Asseiutas  h  acility  at  the  Nevada  Test 
Site  This  alternative  includes  facility 
modificatiuii  <<ncl  ir  in-pnrtation  of 
special  nuc  li.u  nMtcnii^  and  equipment 
required  to  supjurt  Stc  irity  Category  1/ 
!I  missinn<;  Rt^gctfdiiig  .Security  Category 
ill  W  ,ilt«Tiiatives.  NNSA  has 
tiftt-riniiiHii  that  additional  studies  are 
required  and  thus  is  not  making  a 
decision  on  this  set  of  missions. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
furtht'f  iiiionii.itiiin  I  ill  ihf  !  .X    i  H 
Relocation  EIS  or  Record  of  Decision,  or 
to  receive  a  copy  of  the  TA-1 8 
Relocation  EIS,  contact:  James  J.  Rose. 
Document  Manager,  National  Nuclear 
Security  Administrati-m  (NA-53).  U.S. 
Department  of  P^ii>ri;\    liiOO 
Independence  Avenue.  SW.. 
Washington.  DC  20585,  (202)  58&-5484. 
For  information  on  the  DOE  National 
Environmental  Policy  Act  (NEPA) 
process,  contact:  Carol  M.  Borgstrom, 
Director,  Office  of  NEPA  Policy  and 
Compliance  (EH-42),  U.S.  Department 
of  Energy.  1000  Independence  Avenue. 
SW..  Washington.  DC  20585.  (205)  586- 
4600.  or  leave  a  message  at  (800)  472- 
2756. 
SUPPLEMENTARY  INFORMATION: 

Bd(  k^round 

1  he  DUEs  NNSA  prepared  this 
Record  of  Decision  pursuant  to  the 
regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  NEPA  (40  CFR  parts 
1500-1508)  ani  nOKs  NEPA 
Implementing  i'l  i  <  t-dures  (10  CFR  part 
1021).  This  Record  of  Decision  is  based, 
in  part,  on  DOE's  TA-18  Relocation  EIS 
(DOE/ElS-319). 

NNSA  is  responsible  for  providing  the 
Nation  with  nuclear  weapons,  ensuring 
the  safety  and  reliability  of  those 
nuclear  weapons,  and  supporting 
programs  that  reduce  global 
proliferation.  These  missions  are 
accomplished  with  a  core  team  of  highly 
trained  nuclear  experts.  One  of  the 
major  training  facilities  for  those 
personnel  is  located  at  Technical  Area 
18  (TA-18)  within  the  Los  Alamos 
National  Laboratory  (LANL),  Los 
Alamos.  New  Mexico.  The  operations  at 
TA-18  enable  DOE  and  other 
government  personnel  to  gain 
knowledge  and  expertise  in  advanced 
nuclear  technologies  that  support  the 
following:  (1)  Nuclear  materials 
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management  and  criticality  safety:  (2) 
emergency  response  in  support  of 
countpr-terr()ri.sm  artivitie.s;  !3l 
safeguards  and  arms  cuntrul  in  support 
of  domestic  and  international  programs 
to  control  excess  nuclear  materials;  and 
(4)  criticality  experiments  in  support  nf 
Stockpile  Stewardship  and  other 
programs.  Criticality  experiments 
involve  systems  of  fissile  material(s). 
called  (:ritu:al  assembiies,  which  are 
designed  to  reach  a  condition  of  nuclear 
criticality  in  a  controlled  manner  The 
capability  to  conduct  criticality 
experiments  also  inrludes  development 
of  nuclear  instruments,  measurement 
and  evaluation  of  integral  cross  sections, 
accident  simulation,  dosimetry,  and  the 
detection  and  characterization  of 
nuclear  material.  A  critical  assembly  is 
a  machine  used  to  manipulate  a  mass  of 
fissile  material  in  a  specific  geometry 
and  composition.  The  critical  assembly 
machine.s  proposed  for  relocation  are 
the  Flattop.  Planet,  Comet,  and  Godiva, 
which  are  currently  located  in  TA-18 
facilities  called  CASAs  (Critical 
Assembly  Storage  Areas). 

NNSA  uses  a  cost-effective,  graded 
approach  to  provide  safeguards  and 
security  for  special  nuclear  materials 
(SNM)."  Quantities  of  SNM  stored  at 
each  site  are  categorized  into  Security 
Categories  1,  II,  III.  and  IV  with  the 
greater  quantities  included  under 
Security  Categories  I/II  and  lesser 
quantities  included  in  descending  order 
under  Security  Categories  IlI/IV.  Areas 
supporting  Security  Category  l/II 
activities  are  protected  by  a  Perimeter 
Intrusion  Detection  and  Assessment 
System  (PIDAS)  designed  to  detect, 
control,  or  deny  access  to  these  areas. 
Each  CASA  at  tA-18  is  surrounded  by 
H  PIDAS. 

TA-18  operations  at  LANL  include 
Security  Category  l/II,  as  well  as 
Security  Category  III/IV  activities. 
Security  Category  l/II  activities  are 
associated  primarily  with  the  operation 
of  the  Flattop.  Planet,  Comet  and  Godiva 
critical  assembly  machines.  Security 
Categor}'  III/FV  activities  are  associated 
with  various  experiments  and  storage 
involving  small  quantities  of  SNM  and 
the  operation  of  the  critical  assembly 
machine. 

Though  TA-18  is  judged  to  be  secure 
by  DOE's  independent  inspection  office, 
its  buildings  and  infrastructure  are  from 
30  to  more  than  50  years  old  and  are 
increasingly  expensive  to  maintain  and 
operate.  Additionally,  the  TA-18 
operations  eire  located  in  a  canyon 
which  is  difficult  to  secure,  resulting  in 
increasingly  high  costs  to  maintain  a 
security  infrastructure  for  the  special 
nuclear  materials  (SNM)  used  and 
stored  at  the  site.  NNSA  wishes  to 


maintain  the  important  capabilities 
currentlv  prodded  at  TA-18  in  a 
manner  that  reduces  the  long-term  costs 
for  safeguards  and  security.  NNSA 
proposes  to  accomplish  this  by 
relocating  the  TA-18  capabilities  and 
materials  to  a  new  location. 

Alternatives  Considered 

NNSA  evaluated  the  environmental 
mi  pacts  associated  with  the  proposed 
action  of  relocating  TA-18  capabilities 
and  materials  associated  with  Security 
Category  l/Il  activities  to  a  new  location. 
Location  alternatives  for  Security 
Category  I/Il  activities  and  materials 
include  the  following  DOE  sites:  (1)  A 
different  site  at  LANL  at  Los  Alamos, 
New  Mexico;  (2)  Sandia  National 
Laboratories  at  Albuquerque,  New 
Mexico  (SNL/NM):  (3)  Nevada  Test  Site 
(NTS)  near  Las  Vegas,  Nevada;  and  (4) 
Argonne  National  Laboratory-West 
(ANL-W)  near  Idaho  Fails,  Idaho. 

In  conjunction  with  the  relocation  of 
Security  Categor>'  I/II  activities,  NNSA 
also  evaluated  the  environmental 
impacts  associated  with  the  relocation 
of  TA-18  Security  Category  III/IV 
activities,  including  SHEBA.  within 
LANL,  and  considered  two  alternatives 
not  involving  relocation:  the  No  Action 
Alternative  and  the  TA-18  Upgrade 
Alternative.  These  alternatives  are 
described  in  greater  detail  below. 

No  Action  Alternative 

This  alternative  would  maintain  the 
current  missions  at  TA-18  as  described 
for  the  Expanded  Operations  Alternative 
in  the  LANL  Site-Wide  Environmental 
Impact  Statement  (LANL  SWEIS)  and 
the  associated  Record  of  Decision  (64  FR 
50797).  Under  the  No  Action 
Alternative,  the  operations  conducted  at 
TA-18  would  continue  at  the  level 
described  in  the  LANL  SWEIS  with  no 
major  construction,  facility 
modifications,  or  changes  to  the 
infrastructure  associated  with  buildings 
or  safeguards  and  security.  Current  SNM 
inventories  (all  security  categories),  as 
well  as  the  criticality  experiments 
machines,  would  remain  in  place.  The 
No  Action  .Mternative  may  limit 
NNSA's  ability  to  support  future  TA-18 
mission  requirements. 

TA-18  Upgrade  Alternative 

This  alternative  would  upgrade  the 
bui.ldings,  infrastructure  and  security 
infrastructure  of  existing  TA-18 
facilities  to  continue  housing  these  TA- 
18  operations  at  their  present  location  at 
LANL.  Current  SNM  inventories  (all 
security  categories),  as  well  as  the 
criticality  experiments  machines,  would 
remain  in  place. 


Under  the  Upgrade  Alternative,  some 
construction  activities  would  be 
necessary.  New  construction  would 
consist  of:  (1)  A  new  one-storj'  office 
and  laboratory  building,  (2)  a  new  one- 
story  control  room,  (3)  a  new  one-story 
pre-engineered  metal  storage  building, 
and  (4)  a  new  storage  vault.  In  addition, 
some  modifications  to  existing  facilities 
would  also  be  needed.  The 
modifications  include:  installation  of 
high-efficiency  particulate  air  filters  in 
conjunction  with  negative 
pressurization  of  the  CASAs;  paving  and 
surfacing  improvements:  replacement  of 
potable  and  fire-protection  water 
systems;  replacement  of  the  sanitary 
sewage  system;  storm-water 
management  improvements:  site 
grading;  additions  or  replacements  of 
heating,  ventilating,  and  air 
conditioning;  power  distribution  and 
monitoring;  Jightning  protection; 
grounding;  surge  suppression;  PIDAS 
upgrades;  and  physical  security 
enhancements. 

LANL  New  Facility  Alternative 

This  alternative  would  locate  the  TA- 
18  Security  Category'  I/II  activities  in  a 
new  building  to  be  constructed  near  the 
Plutonium  Facility  4  (PF-4)  at  LANL's 
TA-55.  The  new  Security  Category  I/II 
operations  building  would  consist  of 
above-grade  structures  that  would  house 
support  operations  and  below-grade 
structiu"es  that  would  house  criticality 
assembly  areas  and  SNM  vaults.  A  low- 
scatter  bay  would  be  located  in  a  new 
pre-engineered-type  building  above 
ground.  Access  to  the  facility  would  be 
through  a  new  Protected  Area  Access 
Control  Building.  The  PF-4  PIDAS 
would  be  enlarged  to  encompass  this  ^ 
new  facility. 

SNL/NM  Alternative 

This  alternative  would  locate  the  TA- 
18  Security  Category  I/II  operations 
within  a  new  Security  Categor\'  I/II 
facility  to  be  constructed  within  TA-V 
at  SNL/NM.  The  new  Security  Category 
I/II  operations  building  would  include 
nuclear  material  storage  vaults,  and 
critical  assembly  facilities.  The 
alternative  would  also  involve  the 
modification  and  renovation  of  10 
existing  aboveground  buildings  within 
SNL/NM "s  TA-V  area.  Structures  that 
would  be  located  in  the  aboveground 
renovations  would  include  emergency' 
response  staging  and  maintenance, 
electronics  and  machine  shops, 
instrumentation  laboratory,  critical 
assembly  control  rooms  and  warehouse, 
a  low-scatter  facility,  waste  management 
storage  areas,  and  radioactive-source 
storage  areas. 
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This  alternative  would  locate  the  TA- 
18  Security  Category  I/II  operations  in 
and  around  the  existing  the  Device 
Assembly  Facility  (DAF).  Currently. 
DAF  is  used  for  the  assembly  of 
subcritical  experiments,  as  well  as  other 
miscellaneous  national  security 
missions.  To  accommodate  the  relocated 
TA-18  operations,  modifications  to  the 
DAF  would  include:  modifications  to 
internal  walls,  floors,  and  ceilings; 
addition  of  hulk  and  penetration- 
shielding  materials:  demolition  of  fire- 
suppression  and  other  water  systems; 
and,  raceway  additions  connecting  the 
critical  assemblies  to  their  control 
rooms  and  power  supplies.  A  new  low- 
scatter  building  would  also  be 
constructed  and  placed  outside  the 
DAF.  within  its  PIDAS. 

ANL-W  Alternative 

This  alternative  would  locate  the  TA- 
18  Security  Category  l/II  operations  in 
the  existing  Fuel  Manufacturing  Facility 
(FMF)  and  other  existing  buildings  at 
ANL-W.  New  construction  to  expand 
the  existing  FMF  would  be  required  to 
accommodate  the  relocated  TA-18 
operations.  Se<:urity  upgrades  would 
also  be  necessary.  The  facilities 
proposed  for  the  relocation  of  Security 
Category  1/11  activities  are:  FMF.  with  a 
proposed  new  addition;  the  Zero  Power 
Physics  Reactor  (ZPPR)  facility;  the 
Experimental  Breeder  Reactor  II  (EBR- 
11)  containment  and  power  plant;  the 
Transient  Reactor  Test  (TREAT)  facility; 
and  a  new  General-Purpose 
Experimental  Building  (GPEB).  Storage 
vault  space  requirements  for  Security 
Category  III  SNM  would  be  provided  in 
four  different  vaults  within  the 
protected  area.  Two  of  the  vaults 
currently  exist,  while  the  other  two 
would  be  constructed  along  with  the 
new  additions. 

Relocation  ofSHEBA  and  Other 
Security  Category  III/IV  Activities 

As  discussed  above,  in  conjunction 
with  the  relocation  of  TA-18  Security 
Category  l/ll  activities  to  either  LANL's 
TA-55.  SNL/NM,  NTS.  or  ANL-W.  a 
portion  of  the  TA-18  Security  Category 
IIl/IV  activities  (the  SHEBA  activities) 
would  either  be  relocated  to  a  new 
structure  at  LANL  or  remain  at  TA-18 
and  the  rest  of  the  Security  Category  111/ 
IV  activities  would  either  be  relocated  to 
existing  or  new  structures  at  LANL  or 
remain  at  TA-18. 

The  relocation  of  the  SHEBA 
activities  to  a  new  location  at  LANL 
would  involve  either  the  construction  of 
a  new  structure  on  top  of  am  existing 
bunker  or  the  construction  of  a  new 


KUiiK- 1  <iud  cover  structure.  The  bunker, 
in  both  cases,  would  be  used  to  house 
the  SHEBA  solution  tanks  and  support 
equipment.  A  new  control  and  training- 
room  structure  would  be  built  in 
relatively  close  proximity  to  the 
construction  of  the  new  SHEBA  bunker, 
but  outside  the  SHEBA  radiation  zone. 
The  relocation  of  the  TA-18  Security 
Category  IIl/IV  activities,  other  than 
SHEBA.  to  I  ANL's  TA-55  would 
involve  the  construction  of  a  new 
laboratory  and  a  new  office  building  at 
TA-55  in  the  proximity,  but  outside  the 
PIDAS.  of  the  proposed  new 
underground  facility  for  Security 
C>ategory  I/II  activities.  If  a  decision  is 
made  that  Security  Category  IlI/IV 
activities  remain  at  TA-18.  some 
internal  modifications  to  TA-18 
facilities  would  be  rtjquired,  but  no  new 
construction  Internal  modifications 
would  be  limited  to  rearrangement  of 
internal  spaces. 

Preferred  Alternative 

As  staled  in  the  TA-18  Relocation 
Final  EIS.  NNSA's  Preferred  Alternative 
is  the  NTS  Alternative  for  Security 
Category  I/II  materials  and  activities. 
The  preferred  alternative  is  the 
alternative  that  the  agency  believes 
would  fulfill  its  statutory  mission, 
giving  consideration  to  environmental, 
economic,  technical,  and  other  factors. 

As  stated  in  the  TA-18  Relocation 
Final  EIS.  the  preferred  alternative  for 
Security  Category  III/IV  activities  is  that 
those  activities  would  remain  at  LANL. 
However.  NNSA  is  currently  pursuing 
additional  studies  and  will  issue  a 
separate  record  of  decision  regarding 
tli.'^i-  "^I'l  uritv  f !,(tt'i'(irv  III/IV  H(  ti\itie.s. 

iin  imiimiril.ilU   Pi  i-lt-r  .ililf  Alter  ii.il  ive 

Ordinarily,  the  environmentally 
preferable  alternative  is  the  alternative 
that  causes  the  least  impact  to  the 
environment;  it  is  also  the  alternative 
that  best  protects,  preserves,  and 
enhances  historic,  cultural,  and  natural 
resources.  The  analyses  indicated  that 
there  would  be  very  little  difference  in 
environmental  impacts  among  the 
alternatives  analyzed  and  also  that  the 
impacts  would  be  small.  After 
considering  impacts  to  each  resource 
area  by  alternative.  NNSA  has  identified 
the  ANL-W  Alternative  as  having 
relatively  the  fewest  impacts  to  the 
environment;  it  is  also  the  alternative 
that  best  protects,  preserves,  and 
enhances  historic,  cultural,  and  natural 
rr";ourrps 

i  in  u  ciiiiiii'iil.il  lriip.it  ts  oi  Altcrii.ilivfs 

NNSA  weighed  environmental 
impacts  as  one  factor  in  its  decision- 
making, analyzing  existing 


environmental  impacts  and  the 
(KJtential  impacts  that  might  occur  for 
each  reasonable  alternative  including 
the  irreversible  or  irretrievable 
commitments  of  resources. 

Land  Use 

Differences  among  alternatives  are 
primarily  associated  with  facility 
construction.  The  only  alternative  with 
no  new  construction  is  the  No  Action 
Alternative.  Potential  land  disturbance 
would  range  from  0.2  hectares  (at  TA- 
18;  Upgrade  Alternative)  to  1.8  hectares 
(LANL  New  Facility  and  SNL/NM 
alternatives).  In  addition.  0.08  hectares 
of  land  could  be  disturbed  at  LANL's 
TA-39  for  the  relocation  of  SHEBA  and 
1.6  hectares  of  land  could  be  disturbed 
for  the  relocation  of  other  Security 
Category-  III/IV  activities  at  LANL's  TA- 
55.  No  land  use  change  would  result 
from  implementing  any  of  the 
alternatives. 

Transportation 

Except  for  the  No  Action  Alternative 
and  the  TA-18  Upgrade  Alternative,  all 
other  site  relocation  alternatives  would 
require  the  transportation  of  equipment 
and  materials.  Such  transportation 
would  involve  the  relocation  of 
approximately  2.4  metric  tons  (2.6  tons) 
of  special  nuclear  material  (SNM).  and 
approximately  10  metric  tons  (11  tons) 
of  natural  and  depleted  uranium  and 
thorium,  as  well  as  support  equipment, 
some  of  which  would  be  radioactively 
contaminated.  For  each  of  the  relocation 
alternatives,  the  environmental  impacts 
and  potential  risks  of  such 
transportation  would  be  small,  less  than 
one  fatality  per  10.000  years  under 
normal  and  accident  conditions.  The 
potential  transportation  risks  would 
differ  between  the  relocation 
alternatives  primarily  as  a  function  of 
the  transportation  distance.  Based  on 
distance,  the  ANL-W  Alternative  would 
have  the  highest  potential  impact,  the 
NTS  Alternative  the  second-highest,  the 
SNL/NM  Alternative  the  third-highest, 
and  the  LANL  New  Facility  Alternative 
the  least  risk  (compared  to  the  No 
Action  and  TA-18  Upgrade 
Alternatives).  There  is  little  variation  in 
impacts  between  alternatives  because 
effects  are  small,  and  any  projected 
increased  transport  of  radioactive 
materials  is  not  enough  to  make  a 
significant  change. 

Socioeconomics 

Employment  changes  would  also  be 
ver\'  small  (around  20  new  hires)  for  the 
alternatives  involving  the  relocation  of 
TA-18  activities  to  new  sites  (SNL/NM, 
NTS.  or  ANL-W).  while  the  overall 
operations  workforce  at  LANL  would 
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remain  the  same  regardless  (TA-18. 
TA-.'iB  or  TA-39).  {k:)nstrurtum 
activities  would  invnU'p  temporary 
mcrease.s  in  the  workforce  with  a 
maximum  peak  of  300  construction 
workers  (LANL  New  Facility.  SNL/NM 
alternatives)  to  120  construction 
workers  or  less  for  the  other 
alternatives.  The  peak  number  of 
construction  workers  for  SHEBA  and 
other  Security  Category  III/IV  activities 
relocation  would  be  less  than  50.  These 
workforce  changes  would  have  no 
noticeable  impact  on  the  socioeconomic 
conditions  of  the  associated  regions  of 
influence. 

Geology  and  Soils 

No  impacts  to  geology  or  geological 
conditions  are  expected  in  any  of  the 
alternatives.  Proposed  new  facilities  and 
renovated  buildings  would  be 
evaluated,  designed,  and  constructed  in 
accordance  with  DOE  Order  420.1  and 
sited  to  minimize  the  risk  of  geologic 
hazards.  The  potential  exists  for 
contaminated  soils  and  possibly  other 
media  to  be  encountered  during 
excavation  and  other  site  activities  for 
all  alternatives  involving  new 
construction.  Prior  to  commencing 
ground  disturbance,  NNSA  would 
survey  potentially  affected  areas  to 
determine  the  media  extent  and  nature 
of  any  contamination  and  implement 
required  remediation  in  accordance 
with  the  procedures  established  under 
each  site's  environmental  restoration 
program. 

Water  Resources 

Surface  water  would  not  be  used  to 
support  new  construction  or 
modification  of  existing  facilities  at  any 
of  the  sites  considered  for  relocation.  No 
impacts  on  surface  water  are  expected 
from  operations  of  TA-18  facilities  and 
there  would  be  no  direct  discharge  of 
sanitary  or  industrial  effluent  to  surface 
waters  under  all  alternatives. 
Wastewater  would  be  collected  and 
conveyed  to  existing  wastewater 
treatment  facilities.  Storm-water  runoff 
from  construction  areas  could 
potentially  impact  downstream  surface 
water  quality,  although  any  effects  on 
runoff  quality  would  likely  be  localized 
around  immediate  points  of  disturbance 
or  construction  lay-down  areas. 

Groundwater  would  be  required 
during  construction  for  such  uses  as 
dust  control  and  soil  compaction, 
washing  and  flushing  activities,  and  to 
meet  the  potable  and  sanitary  needs  of 
construction  employees.  It  is  estimated 
that  construction  activities  would 
require  from  50  thousand  liters  per  year 
(ANL-W  Alternative)  to  a  maximum  of 
17  million  liters  per  year  (LANL  New 


Facility,  SNL/NM  Alternatives)  during 
construction.  Facility  operations  would 
require  approximately  6  9  million  liters 
per  \ear  of  groundwater  under  all 
alternatives  Groundwater  required 
during  the  period  of  construction  or 
operation  should  not  impact  regional 
groundwater  !e\els  or  availability  for 
anv  of  the  alternatives  considered.  No 
operational  impacts  on  groundwater 
qualit\'  are  expected  for  any  of  the 
alternatives. 

Biological  Resources 

With  the  exception  of  the  No  Action 
Alternative  and  the  ANL-W  Alternative, 
construction  of  new  facilities  would 
impact  terrestrial  resources  due  to  the 
loss  of  small  amounts  of  native 
vegetation  consisting  of  Ponderosa  pine 
at  LANL,  grassland  at  SNL/NM,  and 
creosote  bush  at  NTS.  Because  of  the 
small  amount  of  land  disturbance,  the 
habitat  loss  would  be  small  and 
potential  disturbance  of  wildlife  would 
hf>  temporary.  Construction  activities 
w  ould  have  no  impact  on  existing 
wetlands  at  LANL. 

Potential  impact  on  the  federally 
threatened  desert  tortoise  at  NTS  may 
occur  under  the  NTS  Alternative  during 
construction.  However,  due  to  the  low 
population  density  of  the  desert  tortoise 
at  NTS,  it  is  doubtful  that  this  impact 
would  exceed  allowable  losses. 
Operational  activities  would  not  impact 
terrestrial  resources  at  any  of  the 
alternative  sites. 

Air  Quality 

Non-radioactive  hazardous  air 
pollutants  would  not  be  expected  to 
degrade  air  quality  or  affect  human 
health  under  any  of  the  alternatives. 
Small  quantities  of  criteria  and  toxic  air 
pollutants  would  be  generated  from  the 
operation  of  emergency  diesel 
generators  during  testing  and  other 
routine  activities  at  all  alternative 
relocation  sites.  The  resulting 
concentrations  would  be  well  below 
ambient  quality  standards  at  all 
alternative  relocation  sites  with  the 
exception  of  LANL's  TA-55  where  the 
maximum  ground-level  concentration  of 
nitrogen  dioxide  could  exceed  the  24- 
hour  standard  at  the  nearest  public 
access  road  (Pajarito  road).  Short-term 
concentrations  on  public  roads  from 
testing  of  the  emergency  diesel 
generators  at  TA-55  would  be 
controlled  by  appropriate  design  of  the 
generator  stack  or  other  appropriate 
engineering  or  management  measures 
including  limitations  on  testing  the 
diesel  generators  to  favorable 
meteorological  conditions. 

Construction  of  new  buildings  and 
modifications  of  existing  buildings  at 


the  alternative  sites  would  result  in  a 
temporary  increase  in  air  quality 
impacts  from  construction  equipment, 
trucks,  and  employee  vehicles 
Although  emissions  would  vary  with 
the  magnitude  of  the  construction 
activities  at  each  alternative  relocation 
site  the  maximum  ground-level 
concentrations  would  be  well  below  the 
ambient  air  quality  standards  at  all 
alternative  sites  with  the  exception  of 
LANL's  TA-55  where  the  short-term 
concentrations  of  total  suspended 
pEirticles  and  particulate  matter  could 
exceed  standards  at  public  receptors 
adjacent  to  the  site.  Construction  air 
quality  impacts  at  the  site  would  be 
mitigated  by  implementing  standard 
dust-control  practices  as  required  by  the 
state  air  quality  control  agency. 

Visual  Resources 

Activities  related  to  the  construction 
of  new  buildings  and  building 
modifications  at  the  alternative 
relocation  sites  would  result  in  a 
temporary  change  to  the  visual 
appearance  of  the  sites  due  to  the 
presence  of  construction  equipment  and 
possible  increased  dust.  The  overall 
appearance  of  the  existing  landscape 
would  not  change  under  any  of  the 
alternatives. 

Noise 

Construction  of  new  buildings  and 
modifications  of  existing  buildings 
would  result  in  some  temporary 
increase  in  noise  levels  near  the  area 
from  construction  equipment  and 
activities.  However,  there  would  be  no 
change  in  noise  levels  due  to  normal 
TA-18  operations  under  all  alternatives. 

Site  Infrastructure 

The  projected  demands  on  key 
infrastructure  resources  associated  with 
site  construction  and  building 
modification  are  well  within  the 
infrastructure  capabilities  at  each  of  the 
alternative  sites.  It  is  also  projected  that 
the  existing  infrastructure  resources 
would  be  adequate  to  support  the 
proposed  TA-18  activities  over  25  years 
for  all  alternative  sites. 

Cultural  Resources 

No  impact  to  known  prehistoric, 
historic.  Native  American,  or 
paleontological  resources  is  expected 
from  construction  or  operational 
activities  under  all  site  alternatives. 
Because  most  of  the  proposed  new 
construction  would  occur  in  previously 
disturbed  land,  it  is  unlikely  that 
construction  of  new  facilities  at  any  of 
the  sites  could  disturb  previously 
unknown  prehistoric,  Native  American 
or  paleontological  resources. 
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Consultation  with  the  State  Historic 
Preservation  Officers  and  tribal 
representatives  would  be  conducted  in 
accordance  with  site  cultural  resource 
management  plans. 

Waste  Management 

Construction  of  new  buildings  and 
modifications  of  existing  buildings  at 
the  alternative  sites  would  mostly 
generate  non-hazardous  waste,  and 
some  hazardous  {e.g.,  contaminated  oil) 
and  low-level  radioactive  waste.  The 
projected  one  time  non-hazardous 
construction  waste  generation  volume 
under  the  action  alternatives  would  vary 
depending  on  the  size  of  renovation/ 
modification  needs  and  would 
contribute  a  very  small  fraction  to  the 
annual  production  of  waste  at  each  site. 
The  impact  of  managing  this  waste  at 
the  alternative  relocation  sites  would  be 
minimal. 

The  projected  annual  waste 
generation  volume  from  operations 
associated  with  TA-18  activities  would 
not  change  from  the  No  Action 
Alternative  volume.  For  all  alternatives, 
the  activities  generate  annually  145 
cubic  meters  of  solid  low-level 
radioactive  waste.  1.5  cubic  meters  of 
mixed  low-level  radioactive  waste,  and 
4  cubic  meters  of  solid  hazardous  waste. 
In  addition,  refurbishment  and 
replacement  of  critical  assembly 
machine  parts  prior  to  relocation  would 
generate  a  one-time  1.5  cubic  meters  of 
mixed  low-level  and  low-level 
radioactive  solid  waste  at  LANL.  No 
liquid  mixed  low-level  or  low-level 
radioactive  waste  and/or  hazardous 
waste  would  be  generated  during  the 
operation.  The  impact  of  managing 
wastes  at  all  relocation  sites  would  be 
minimal. 

Worker  and  Public  Health 

Public  and  occupational  health  and 
safety  impacts  were -evaluated  in  terms 
of  industrial,  chemical  and  radiological 
consequences. 

Industrial 

During  construction,  yearly  nonfatal 
occupational  injuries/ illnesses  could 
increase  by  an  estimated  maximum  of 
16  above  the  No  Action  Alternative. 
During  the  operation  of  all  TA-18 
activities  (both  Security  Category  l/II 
and  111/IV  activities),  the  estimated  total 
number  of  yearly  nonfatal  occupational 
injuries/illnesses  among  the  workforce 
would  be  7  for  all  alternatives.  No 
occupational  fatalities  are  expected  for 
the  duration  of  the  proposed  action. 

Chemical 

No  chemical  has  been  identified  that 
would  be  a  risk  to  workers  or  the 


members  of  the  public  from 
construction  activities  at  alternative 
sites.  During  operation,  very  small 
quantities  of  industrial-type  chemicals, 
such  as  ethanol.  isopropyl  alcohol, 
phenyl  phosphine.  magnesium  dioxide, 
and  xylene  would  be  used  under  all 
alternatives.  The  quantities  of  these 
chemicals  that  could  be  released  to  the 
atmosphere  are  minor  and  well  below 
the  regulatory  screening  levels  that 
would  require  additional  analysis. 
Workers  would  be  protected  from 
exposure  to  hazardous  chemicals  by 
adherence  to  Occupational  Safety  and 
Health  Administration  and 
Environmental  Protection  Agency 
standards. 

Radiological 

There  would  be  no  radiological 
impacts  to  the  members  of  public  from 
construction  activities.  Construction 
workers  could  receive  very  small  doses 
above  background  radiation  level  from 
exposure  to  radiation  from  other  past  or 
present  activities  at  alternative  sites. 
These  workers  would  be  protected 
through  appropriate  training, 
monitoring,  and  management  control 
limiting  their  exposure  and  ensuring 
that  the  doses  are  kept  as  low  as 
reasonably  achievable. 

Normal  operations  of  critical 
experiments  would  generate  small 
quantities  of  air-activation  products 
{i.e.,  argon  gas  |argon-4l)).  about  110 
curies  per  year  that  would  be  released 
to  the  environment.  SHEBA  operations, 
by  the  nature  of  its  design  and  purpose, 
would  generate  the  majority  of  argon-41 
during  operations  (about  100  curies). 
Under  all  alternatives,  the  radiological 
impacts  to  the  members  of  public  from 
these  releases  would  be  lower  than  that 
of  the  existing  TA-18  operations.  For  all 
alternatives,  the  radiation  exposure  to 
the  members  of  the  public  would  be 
small,  and  well  below  the  regulatory 
limit  of  10  millirem  per  year.  For  all 
sites,  the  maximally  exposed  offsite 
individual  would  receive  less  than 
0.067  millirem  per  year  from 
operational  radiological  releases 
associated  with  TA-18  activities. 
Statistically,  this  translates  into  a  risk 
that  one  additional  fatal  cancer  would 
occur  approximately  every  20  million 
years  due  to  TA-18  operations.  The 
maximum  collective  dose  to  general 
public  living  within  80  kilometers  (50 
miles)  would  be  less  than  0.1  person- 
rem  per  year  (No  Action  Alternative. 
TA-18  Upgrade  Alternative),  which 
corresponds  to  approximately  5.0  x 
10    "^  estimated  latent  cancer  fatalities. 
or  one  in  every  20,000  years  of 
operation.  The  collective  dose  to  the 
population  within  80  kilometers  (50 


miles)  under  other  alternatives  would  be 
smaller,  ranging  from  0.020  person-rem 
(SNL/NM  Alternative)  to  0.000070 
person-rem  (NTS  Alternative). 

The  direct  dose  (from  gamma,  and 
neutron  radiation)  to  a  member  of  the 
public  from  critical  experiments  under 
all  alternatives,  except  for  the  current 
TA-18  and  new  SHEBA  location,  would 
be  essentially  zero.  The  maximum  direct 
dose  to  a  member  of  the  public  from 
activities  at  TA-18  location  would  be 
less  than  4.75  millirem  per  year,  with  an 
estimated  2.4  X  10    '' latent  cancer 
fatalities  per  year  of  operation.  The 
maximum  direct  dose  to  a  member  of 
the  public  from  SHEBA  operations 
would  be  about  1  millirem  per  year  with 
an  estimated  latent  cancer  fatality  risk  of 
5  X  10    ■'  per  year.  Statistically  speaking, 
the  maximum  risk  of  an  individual 
member  of  public  developing  a  latent 
cancer  fatality  from  exposure  to  this 
direct  radiation  would  be  less  than  one 
in  every  410,000  years  of  operation. 

The  annual  average  dose  to  a  worker 
involved  in  TA-18  activities  would  be 
the  same  under  all  alternatives  and  is 
estimated  to  be  100  millirem  per  year 
with  a  corresponding  risk  of  developing 
latent  cancer  fatality  of  4  x  10    "■  per 
year.  There  would  be  a  one-time  dose  to 
the  workers  of  2.3  person-rem  from 
SNM  handling  activities  that  would  be 
transported  from  TA-18  to  alternative 
relocation  sites  {i.e..  LANL  TA-55.  SNL/ 
NM.  NTS.  and  ANL-W).  SHEBA 
relocation  would  also  incur  a  one-time 
dose  to  workers  of  0.02  person-rem. 

Facility  Accidents 

The  accident  analyses  considered  a 
wide  spectrum  of  potential  operational 
accident  scenarios  including 
uncontrolled  reactivity  insertion, 
inadvertent  criticality,  fire,  explosion 
{i.e.,  hydrogen  detonation),  and 
earthquake,  covering  both  the  range  of 
TA-18  activities  and  the  radioactive 
material  at  risk.  The  accident  scenarios 
chosen  for  the  evaluation  bound  the 
impacts  of  all  reasonably  foreseeable 
accidents  that  could  occur  at  existing  or 
relocated  TA-18  facilities.  The  accident 
risks  were  estimated  in  terms  of  both  the 
frequency  of  the  event  and  the 
consequences  of  such  event.  The  risk  of 
an  accident  is  defined  as  the  product  of 
the  accident  frequency  and  the 
associated  consequences  to  the 
population  within  80  kilometers.  The 
highest  potential  annual  risk  of  excess 
latent  fatalities  among  the  population 
within  80  kilometers  would  be  less  than 
5.1x10    '^  (i.e.  about  one  chance  in 
19,000  per  year  of  a  latent  cancer 
fatality),  for  the  bounding  accident 
analyzed.  The  No  Action  Alternative, 
and  specifically  SHEBA  operations. 
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would  produce  the  highest  potential 
accident  impact,  primarily  due  to  the 
design  of  SHEBA.  The  potential  annual 
risk  of  excess  latent  cancer  fatalities 
among  the  population  at  the  alternative 
sites  ranges  from  7.7  x  10    '"  (NTS 
Alternative)  to  2.2  x  10    ^  (SNL/NM 
Alternative). 

There  would  be  no  hazardous 
chemicals  or  explosives  used  or  stored 
at  existing  and  relocated  TA-18 
facilities,  other  than  minor  industrial 
quantities,  that  would  impact  workers 
or  the  public  under  accident  conditions. 

Environmental  Justice 

Based  on  the  analysis  of  all  resource 
areas  and  demographic  information  on 
low-income  and  minority  populations, 
NNSA  does  not  expect  any 
environmental  related  issues  (i.e.,  the 
projected  impacts  are  not 
disproportionately  high  and  adverse  for 
minority  or  low  income  populations) 
from  TA-18  activities  under  all 
alternatives. 

Comments  on  the  Final  EIS 

NNSA  distributed  approximately 
twelve  hundred  copies  of  the  Final  EIS 
for  review  and  to  date,  has  received  only 
two  comments  on  the  EIS.  Both 
individuals  were  concerned  that  the 
relocation  of  the  TA-18  missions  would 
be  a  threat  to  national  security  through 
the  loss  of  existing  resources  presently 
located  at  LANL.  Both  individuals 
indicated  that  these  resources, 
especially  experienced  personnel,  had 
been  built  up  over  a  number  of  years 
and  would  not  be  present  at  another 
location. 

Other  Decision  Factors 

In  assessing  the  alternatives  for 
Security  Category  I/II  missions,  the 
NNSA  considered  other  key  factors  such 
as  programmatic  impacts,  construction 
risk,  security  concerns  and  overall  cost. 

Programmatic  Risk 

Due  to  the  importance  of  the  TA-18 
missions  in  the  Nation's  overall  security 
posture,  the  potential  risk  of 
programmatic  impacts  were  assessed  by 
reviewing  the  ability  for  each  alternative 
to  meet  programmatic  requirements  and 
to  determine  the  degree  of  synergy  each 
option  provided  the  mission  set.  While 
all  alternatives  met  the  basic  program 
requirements,  it  was  determined  that  the 
LANL  New  Facility  and  NTS 
Alternatives  were  more  advantageous 
than  SNL  and  ANL-W  for  minimizing 
programmatic  risk  to  Security  Category 
I/II  activities.  First.  LANL  New  Facility 
and  NTS  offered  improved  security  and 
operating  flexibility  that  would  allow 
for  the  accomplishment  of 


programmatic  work  for  the  next  few 
decades  due  to  facility  age  and  location. 
Additionally,  LANL  and  NTS  provided 
programmatic  synergy  as  both  sites  have 
existing  mission  requirements  that 
complement  the  TA-18  mission  set. 
SNL  had  increased  programmatic  risk 
because  of  the  age  of  the  facilities  that 
would  be  modified  under  the 
alternative.  ANL-W  was  determined  to 
have  the  highest  programmatic  risk 
because  it  was  no  longer  an  NNSA  site, 
had  minimal  programmatic  synergy 
(namely  through  criticality  research  and 
training)  and  its  remote  location.  The 
No  Action  and  TA-18  Upgrade 
Alternatives  were  recognized  to 
minimize  programmatic  risk  initially, 
but  would  have  increasing  difficulty  in 
meeting  requirements,  as  the  TA-18 
facilities  would  reach  the  end  of  their 
useful  life  and  operational/security 
requirements  evolved. 

Construction  Risk 

NNSA  considered  the  risk  frt)m 
construction  activities  for  the 
alternatives,  taking  into  account  the 
concepts  proposed  for  each  alternative. 
Factors  that  were  examined  included 
the  age  of  the  existing  facility  (if 
modifications  would  occur),  the  extent 
of  modifications,  and  the  complexity  of 
designs.  From  this  examination,  it  was 
determined  that  the  NTS  offered  the 
least  construction  risk  from  the 
standpoint  of  facility  age,  design 
complexity,  and  extent  of  modifications. 
The  NTS  Alternative  was  based  on  a 
facility  that  was  designed  to  modem 
safety  standards  as  opposed  to  the  TA- 
18  Upgrade.  SNL.  and  ANL-W 
Alternatives  that  were  based  oru 
refurbishing  multiple  buildings  that 
approached  30—40  yejirs  in  age.  As  with 
modifying  buildings  of  this  age,  NNSA 
has  found  from  past  experience  that 
there  is  inherently  more  risk  from 
discovering  unknown  design  aspects  of 
the  buildings.  Finally,  the  LANL  New 
Facility  Alternative,  while  providing  the 
newest  location  for  the  TA-18  missions, 
offered  moderate  construction  risk  due 
to  the  natiu-e  of  the  underground  design. 

Costs 

In  reviewing  the  overall  costs 
associated  with  relocation  of  the  TA-18 
Security  Category  I/II  missions,  it  was 
determined  that  most  options  fell  within 
a  similar  cost  range  when  considering 
construction,  transportation,  and  project 
management  activities  as  well  as 
lifecvcle  costs  with  a  few  exceptions. 
Preliminary  relocation  cost  estimates 
iridicated  that  the  NTS  Alternative  was 
the  lowest  from  a  construction 
standpoint,  but  there  was  a  potential  for 
slightly  higher  lifecycle  costs  from 


operating  activities  due  to  the  campaign 
structure  proposed.  Additionally,  NTS 
as  well  as  SNL  and  ANL-W  had  higher 
transportation  costs  associated  with 
their  alternative  from  off-site  movement 
of  materials  than  with  the  LANL 
options.  The  highest  cost  estimate  was 
associated  with  the  TA-18  Upgrade 
Alternative,  driven  by  the  current  age  of 
the  TA-18  complex  and  uncertainties 
with  future  operational  and  security 
facility  requirements.  The  remaining 
alternatives  fell  between  these  extremes, 
showing  slight  differences  between 
them  in  terms  of  construction  and 
lifecycle  costs. 

Mitieation  Measures 

impacts  were  suinciently  small  to 
negate  the  need  for  specific  mitigative 
actions.  This  is  not  to  say  that  the  NNSA 
will  not  implement  the  normal  storm 
water  run -off  control  measures,  waste 
minimization  programs  and  other  such 
normal  activities  so  as  to  minimize 
adverse  impacts  to  the  environment, 
wherever  possible. 

Conclusion 

NNSA  has  considered  environmental 
impacts,  stakeholders  concerns,  risks, 
costs,  and  national  policy  in  its 
decisions  regarding  the  relocation  of 
TA-18  Security  Category  I/II  missions 
and  activities  and  has  decided  to 
implement  the  preferred  alternative, 
transfer  of  missions  to  the  Device 
Assembly  Facility  at  the  Nevada  Test 
Site.  At  this  time,  the  NNSA  does  not 
issue  a  decision  regarding  location  of 
TA-18  Security  Categor>'  III/IV  missions 
and  activities  within  LANL;  however, 
additional  studies  will  be  performed 
and  a  separate  record  of  decision  will  be 
issued  sometime  in  2003. 

Issued  in  Washington.  DC,  this  5th  day  of 
December.  2002. 
Linton  Brooks, 

Acting  Administrator.  National  Nuclear 
Security  Administration . 
|FR  Doc.  02-32995  Filed  12-30-02;  8:45  am] 
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summary:  This  floodplain  statement  of 
findings  is  for  the  construction  of  a 
multiple  permeable  reactive  barrier 
(PRB)  at  Los  Alamos  National 
Uboratory  (LAND.  The  PRB  will  be 
placed  across  a  floodplain  area  within 
Mortandad  C^anyon,  located  within  the 
central  eastern  portion  of  LANL.  In 
accordance  with  10  CFR  part  1022,  the 
Department  of  Energy  (DOE).  National 
Nuclear  Security  Administration 
(NNSA)  Los  Alamos  Site  Office  has 
prepared  a  floodplain/wetland 
assessment  and  will  perform  this 
proposed  action  in  a  manner  so  as  to 
minimize  potential  harm  to  or  within 
the  affprtpH  flnodplain 

FOB  fiJRTHt'i  iNFOMMAHON  I'ONTACT: 
Ell/.<i()fth   vViiinl^.  1     .•    iittp,ij  iiiiunt  of 

Energy.  National  Nuclear  Security 
Administration.  Los  Alamos  Site  Office. 
528  35th  Street.  Los  Alamos.  NM  87544. 
Telephone  (505)  667-8690.  facsimile 
(505)  667-9998;  or  electronic  address: 
cwithers^doeaigov  For  further 
information  on  general  DOE  floodplain 
environmental  review  requirements, 
contact:  Carol  M.  Borgstrom.  Director, 
Office  of  NEPA  Policy  and  Compliance, 
EH-42.  Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington  DC  20585-0119.  Telephone 
(202) 586-4600  or  (800) 472-2756, 
facsimile  (202)  586-70.31 
SUPPLEMENTARY  INFORMATWN:  In 
accordance  with  DOE  regulations  for 
compliance  with  floodplain  and 
wetlands  enviromnental  review 
requirements  (10  CFR  part  1022),  NNSA 
prepared  a  floodplain/wetland 
assessment  for  this  action.  The  NNSA 
published  a  notice  of  floodplain 
involvement  (Volume  67,  Number  236). 
This  notice  announced  that  the 
floodplain/wetland  assessment 
document  was  available  for  a  15-day 
review  period  and  that  copies  of  the 
document  could  be  obtained  by 
contacting  Ms.  Withers  at  the  above 
address,  and  that  copies  of  the 
document  were  available  for  review  at 
two  public  DOE  reading  rooms  in  Los 
Alamos  and  Albuquerque,  New  Mexico. 
No  comments  were  received  from  the 
Federal  Register  notice  on  the  proposed 
floodplain  action. 

Project  Description:  In  November 
2002,  NNSA  considered  a  proposal  for 
constructing  a  PRB  system  at  a  narrow 
constriction  in  Mortandad  Canyon 
within  LANL  where  contaminated 
groundwater  is  confined  to  a  small 
cross-section  of  alluvial  materials  (see 
figure  1).  The  entire  PRB  structure 
would  extend  about  120  feet  from  side- 
wall  to  side-wall  within  the  canyon 


Dotium.  1  III'  i'Kb  wouio  coiisisi  oi  d 
"funnel  and  gate"  system  to  direct 
contaminated  groundwater  into  a 
centrally-located  gate  area  of  reactive 
materials.  The  impermeable  funnel 
would  be  constructed  of  sheet  piling 
driven  to  a  depth  of  approximately  27 
feet  on  either  side  of  the  canyon.  The 
permeable  gate  would  contain  multiple 
buried  cells  of  selected  media  designed 
to  react  with  and  reduce  the 
concentration  of  contaminants  in 
groundwater  passing  through  the  gate. 
The  PRB  would  be  left  in  place  for  about 
5  years  and  its  function  would  be 
monitored  through  a  system  of  shallow 
monitoring  wells  that  would  be 
installed  at  the  same  time  the  PRB  was 
constructed.  Construction  of  the  PRB 
and  associated  monitoring  wells  will 
commence  in  2003  and  be  completed  in 
less  than  6  months. 

Alternatives:  Alternative  locations  for 
the  PRB  were  considered  but  eliminated 
from  future  consideration  A 
combination  of  site  factors  was 
considered  that  lead  to  the 
identification  of  the  proposed  site  as 
being  the  least  disruptive  to  existing 
environmental  resources  in  the  area. 

Floodplain  Impacts:  The  proposed 
action  would  have  the  potential  for 
minimal  impacts  to  the  floodplain. 
Should  a  rain  event  occur  during  this 
activity,  there  may  be  some  sediment 
movement  down  canyon  because  of  the 
loosened  condition  of  the  soil  from  the 
clearing  and  construction  activities. 

Floodplain  Mitigation:  Impacts  to  the 
floodplain  would  be  minimized  by 
following  Best  Management  Practices  at 
the  construction  area  (such  as  the 
placement  of  silt  fences,  straw  bales  or 
wattles,  or  wooden  or  rock  structures  to 
slow  down  water  runoff  and  run-on  at 
cleared  sites).  Post-construction 
reseeding  and  re-vegetation  along  the 
sides  of  the  stream  channel  will 
minimize  soil  disturbance  and  reduce  or 
prevent  the  potential  for  soil  erosion.  No 
debris  will  be  left  at  the  work  site.  No 
vehicle  maintenance  or  fueling  would 
occur  within  100  feet  of  the  stream 
channel.  Any  sediment  movement  from 
the  site  would  be  short  term  and 
temporary. 

Issued  in  I>}s  Alamos  on  December  20. 
2002 

K.ilpt)  ^    Krickson, 
Manager,  U.S.  Department  of  Energy. 
National  Nuclear  Security  Administration, 
Los  Alamos  Site  Office. 
(PR  Doc.  02-32996  Filed  12-30-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
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EPA  Science  Advisory  Board 
Notification  of  Public  Advisory 
Committee  Meetings 

1.  Suoimiirv 

(a)  Action — Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92—463,  notice  is  hereby  given  that  the 
U.S.  Environmental  Protection  Agency 
(EPA)  Science  Advisory  Board  (SAB) 
has  established  the  Science  and 
Technology  Review  Panel  (S&TRP)  to 
review  EPA's  Science  and  Technology 
Budget  Request  for  2004.  This  notice 
solicits  conaments  from  the  public  on 
the  panel  that  has  been  established. 
Also  being  announced  is  a  series  of 
meetings  in  January,  February,  and 
March  2003  during  which  the  Panel  will 
conduct  the  review  (dates  and  times  are 
noted  below  and  all  times  noted  are 
Eastern  Time).  All  meetings  will  be 
open  to  the  public,  however,  seating  is 
limited  and  available  on  a  first  come 
basis.  Important  Notice:  Documents  that 
are  the  subject  of  SAB  reviews  are 
normally  available  from  the  originating 
EPA  office  and  are  not  available  from 
the  SAB  Office — information  concerning 
availability  of  documents  from  the 
relevant  Program  Office  is  included 
below. 

(b)  Baclcgrounrf— The  Office  of 
Research  and  Development  (ORD)  is 
viewed  as  the  lead  science  office  at  EPA. 
however,  only  about  half  of  the  science 
conducted  by  the  Agency  is  performed 
by  ORD.  Each  of  the  Program  Offices 
and  Regions  conduct  scientific  activities 
which  range  from  risk  assessments  to 
laboratory  analyses.  To  ensure  that  the 
science  conducted  at  EPA  is  well 
planned,  organized  and  coordinated, 
EPA  has.  since  1999,  requested  that  the 
SAB  review  and  comment  on  the  entire 
EPA  Science  and  Technology  budget. 
Prior  to  that  time  the  SABs  Research 
Strategies  Advisory  Committee  had 
conducted  an  annual  review  of  the 
Office  of  Research  and  Development's 
R&D  budget  request. 

The  EPA  SABs  mission  is  to  provide 
independent  advice  on  the  scientific 
and  technical  information  used  to 
support  the  Agency's  actions  to 
implement  its  own  mission  nf  prf>tpcting 
human  health  and  safeguariinn;  ihi' 
natural  environment   s  \H  ,vi\  n  <   i-^ 
given  on  a  wide  ranging  s.t  ,if  [HMgidins 
and  Agency  science  and  technical 
products  (e.g.,  science  programs, 
guidelines,  documents,  methodologies, 
protocols,  tests,  criteria  documents, 
standards  for  protection  of  human 
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health  and  the  environment).  The  S&T 
budget  review  is  a  small,  and  focused, 
part  of  the  SABs  activities  that  result  in 
advice  to  the  EPA  Administrator  on  the 
Agency's  scientific  and  technical 
programs  The  review  gives  the  SAB  an 
opportunity  to  look  at  an  integrated 
view  of  these  programs 

(c)  Thf  Charge  The  Agency  Charge  to 
the  SAB  asks  for  advice  on  its  Science 
and  Te(;hnol(»g\  Budget  Request  for  FY 
2004    The  specifu  Clharge  to  the  SAB  is 
posted  on  the  SAB  Web  site  at 
www  epa.gov/sab/ 

(dl  Approach  to  Conducting  the 
Review — The  Science  .Advisor)  Board 
has  determined  that  the  Panel  for 
conducting  this  review  should  be 
composed  of  members  of  the  SAB's 
Research  Strategies  Advisor\'  Committee 
(RSAC),  supplemented  by  a  small 
number  of  members  from  other  SAB 
standing  committees  Collectively,  these 
members  have  broad  expertise  in  the 
environmental  sciences  and  their 
expertise  is  appropriate  to  address 
EPA's  charge.  Further,  these  SAB 
members  have  been  appointed  by  the 
Administrator,  to  provide  advice  on 
broad  issues  of  research  planning, 
budgeting,  and  management  as  well  as 
a  variety  of  specific  scientific  and 
technical  issues. 

(e)  Public  Comments  Solicited — By 
this  notice,  the  public  is  invited  to 
comment  on  the  panel  members  who 
have  been  identified  to  serve  on  this 
review  panel.  Biographical  sketches  of 
the  panel  members  who  have  been 
identified  for  this  review  panel  can  be 
found  on  the  SAB  Web  site  at  http:// 
www.epa.gov/SAB/whatsnew  htm  in 
early  January.  2003.  The  public  is 
invited  to  provide  the  EPA  Science 
Advisory  Board  with  information  or 
analyses  pertinent  to  the  service  of  any 
of  these  individuals  on  the  review 
Information,  preferably  in  electronic 
form,  must  be  received  no  later  than 
January  20,  2003.  Information  sCTit  b\ 
mail  should  be  addressed  to  Mr. 
Thomas  O.  Miller.  Designated  Federal 
Officer,  SAB  Science  and  Technology 
Review  Panel  (see  contact  information 
below).  The  final  roster  of  the 
participating  SAB  members  will  be 
placed  on  the  SAB  Web  site  no  later 
than  Januar\'21,  2003. 

2   Meeting  Information 

In  lanuary.  the  S&TRP  will  prepare  for 
'Au'ii  review  of  the  EPA  Science  and 
Technology  (S&T)  component  of  the  FY 
2004  President's  Budget  request  by 
holding  two  telephone  conference  call 
meetings  to  receive  background 
briefings  from  EPA  on  programs  that  are 
covered  by  the  S&T  budget.  At  a  face- 
to-face  meeting  in  February,  the  Panel 


will  review  the  EPA  Fiscal  Year  2004 
S&T  Budget  Request  and  prepare  a  draft 
report  on  the  Panel's  findings  and 
recommendations.  A  contingency 
telephone  conference  meeting  is 
tentatively  scheduled  for  March  21, 
2003  if  necessar>'  for  gaining  closure  on 
the  review 

The  telephone  conference  meetings 
will  coordinated  from  the  EP.A  Science 
Advisor\  Board  Conference  Room  (room 
6013),  USEPA.  Ariel  Rios  Building 
North,  1200  Pennsylvania  .Avenue,  NW., 
Washington.  DC  20004  The  location  of 
the  face-to-face  meeting  will  be 
announced  in  a  subsequent  Federal 
Register  notice.  The  meetings  will 
(:on\  ene  on  the  dates  and  at  the  times 
specified  below 

(a)  Science  and  Technologv  Review 
Panel  (S&TRP)— January  23,  2003  by 
teleconference  from  12  p.m.  to  3  p.m. 
Eastern  Time.  The  EPA  charge  to  the 
SAB  presumes  Panel  knowledge  of  a 
substantial  amount  of  information  about 
EP.A's  science  planning  documents, 
strategic  objectives,  priorities,  research 
planning  processes,  research  types,  and 
peer  re\  iew  approaches.  The  purpose  of 
this  public  teleconference  meeting  is  to: 
(i)  Discuss  the  charge  and  background 
materials  provided  to  the  Panel;  (ii)  to 
receive  presentations  from  EPA 
representatives  on  the  background 
materials;  (iii)  to  receive  public 
comments  if  any  are  offered;  (iv)  to  ask 
questions  on  the  charge  and  the 
background  materials;  (v)  to  make  and 
discuss  Panel  assignments  for  the 
review;  (vi)  to  clarify  specific  points  of 
interest  raised  by  the  Panelists  in 
preparation  for  the  face-to-face  meeting 
to  be  held  on  February  24-25,  2003;  and 
(vii)  to  identify  additional  information 
or  other  Panel  needs.  See  above  for 
information  on  the  location  of  this 
meeting.  Persons  wishing  to  participate 
in  the  call  should  call  Ms.  Zisa  Lubarov- 
Walton  for  information  on  call  in 
procedures.  See  below  for  availability  of 
review  materials  and  contact 
information. 

(b)  Science  and  Technology  Review 
Panel  /SS-TRPj— January  24.  2003,  by 
teleconference  from  12  p.m.  to  3  p.m. 
Eastern  Time.  The  purpose  of  this 
public  teleconference  meeting  is  to 
conclude  Panel  preparations  for  its 
review  of  the  EPA  S&T  Budget  Request 
for  Fiscal  Year  2004.  These  background 
briefings  are  to  be  initiated  during  a 
telephone  conference  meeting  on 
January  23.  2003  (see  item  2  a)  above). 
See  above  for  information  on  the 
location  of  this  meeting.  Persons 
wishing  to  participate  in  the  call  should 
call  Ms.  Zisa  Lubarov-Walton  for 
information  on  call  in  procedures.  See 


below  for  availability  of  review 
materials  and  contact  information, 

(c)  Science  and  Technology  Review 
Panel  rSS-TflP/— February-  24-25,  2003 
Face-to-Face  Meeting.  The  Science  and 
Technology  Review  Panel  of  the  EPA 
Science  Advisory  Board  will  meet  from 
February  24  to  February  25,  2003.  The 
meeting  will  be  held  at  a  location  to  be 
announced  in  a  subsequent  Federal 
Register  notice.  The  meeting  will  begin 
at  y.JU  am  on  February  24,  2003  and 
end  no  later  than  4  p.m.  on  February  25, 
2003.  All  times  noted  are  Eastern  Time. 
The  meeting  is  open  to  the  public; 
however,  seating  is  limited  and 
available  on  a  first  come  basis.  The 
purpose  of  this  public  meeting  is  to 
conduct  public  deliberations  on  the  EPA 
FY  2004  S&T  component  of  the 
President's  Budget  request. 
Documentation  on  the  budget  which  is 
to  be  delivered  to  the  Panel  during  the 
first  week  of  February.  2003.  Persons 
wishing  to  participate  in  the  call  should 
call  Ms.  Zisa  Lubarov-Walton  for 
information  on  call  in  procedures.  See 
below  for  availability  of  review 
materials  and  contact  information. 

(d)  Science  and  Technology  Review 
Panel  (S&TRP)— Manzh  21,  2003,  by 
teleconference  from  12  p.m.  to  3  p.m. 
Eastern  Time.  The  purpose  of  this 
public  teleconference  meeting  is  to 
conclude  panel  deliberations  and  to 
reach  closure  on  its  report  on  the  S&T 
budget.  This  meeting  will  be  held  only 
if  needed  to  complete  the  Panel's  work. 
See  above  for  information  on  the 
location  of  this  meeting.  Persons 
wishing  to  participate  in  the  call  should 
call  Ms.  Zisa  Lubarov-Walton  for 
information  on  call  in  procedures.  See 
below  for  availability  of  review 
materials  and  contact  information. 

3.  For  Further  Informal um 

Any  member  of  the  public  wishing 
further  information  concerning  these 
meetings,  or  who  wishes  to  submit  brief 
oral  comments,  must  contact  Mr. 
Thomas  O.  Miller,  Designated  Federal 
Officer,  Science  and  Technology  Review- 
Panel,  USEPA  Science  Advisory  Board 
(1400A),  Suite  6450DD.  1200 
Pennsylvania  Avenue,  N\V., 
Washington,  DC  20460:  telephone/voice 
mail  at  (202)  564-4558;  fax  at  (202)  501- 
0582;  or  via  e-mail  at 
miller.tom@epa.gov.  Requests  for  oral 
comments  must  be  in  v^riting  (e-mail, 
fax  or  mail)  and  received  by  Mr.  Miller 
no  later  than  noon  Eastern  Time  on  the 
dates  that  follow:  (a)  January  17,  2003 
for  the  first  two  telephone  conferences 
and  (b)  February  19,  2003  for  the  face- 
to-face  meeting, .and  (c)  March  14,  2003 
for  the  contingency  telephone 
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conference  meeting  .»  >:  ;j<;low  for  time 
limitations  on  public  comments. 

Members  of  tne  public  desiring 
additional  information  about  the 
meeting  locations  must  contact  Ms.  Zisa 
Lubarov-Walton.  EPA  Science  Advisory 
Board  (1400A).  Suite  6450FF.  U.S.  EPA. 
1200  Pennsylvania  Avenue.  NW., 
Washington.  DC  20460;  telephone/voice 
mail  at  (202)  564-4533:  fax  at  (202)  501- 
0582;  or  via  e-mail  at  lubarov- 
walton.zisa@epa.gov. 

A  copy  of  the  draft  agenda,  and  other 
information  for  the  review  for  each 
meeting,  will  be  posted  on  the  SAB  Web 
site  (www  epa.iiov/SAB/whatsnew.htin] 
approximately  10  days  before  that 
meeting. 

(a)  Availability  of  Review  Materials — 
Materials  that  are  the  subject  of  this 
review  are  available  from  Ms.  Laura 
Miner-Nordstrom,  Office  of  the  Chief 
Financial  Officer  or  from  Mr.  Kevin 
Teichman.  Office  of  Research  and 
Development.  Ms.  Laura  Miner- 
Nordstrom  can  be  reached  on  (202)  564- 
IBOl  or  by  e-mail  at  Miner- 
Nordstrom. Laura@epa.gov  and  Mr. 
Teichman  can  be  reached  on  (202)  564- 
6705  or  via  e-mail  on 

teichman .  kevin@epa.gov. 

(b)  Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Mr 
Miller  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

(c)  General  Information — Additional 
information  concerning  the  Science 
Advisory  Board,  its  structure,  function 
and  composition,  may  be  found  on  the 
SAB  Web  site  (http://www.epa.gov/sab) 
and  in  the  Science  Advisory  Board 
FY2001  Annual  Staff  Report  which  is 
available  from  the  SAB  Publications 
Staff  at  (202)  564-^533  or  via  fax  at 
f2n2l  !ini-0256 

4    Hniv  i(inii;  (  li  ,il  Of  V\  nltfii  l.oiniiUMits 

It  IS  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  often 
minutes  (unless  otherwise  indicated). 
For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 


fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
review  panel  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
Adobe  Acrobat,  WordPerfect.  Word,  or 
Rich  Text  files  (in  IBM-PC/Windows  95/ 
98  format).  Those  providing  written 
comments  and  who  attend  the  meeting 
are  also  asked  to  bring  35  copies  of  their 
comments  for  public  distribution. 

Dated:  December  24.  2002. 
Robert  Flaak. 

Acting  Pirffctor.  EPA  Science  Advisory  Board 
Staff  Office. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP   2002  0343    FRL-7284-7] 

Prosutturon,  Notice  of  Filing  Pesticide 
Petitions  to  Establish  Tolerances  tor  a 
Certain  Pesticide  Chemical  In  or  on 
Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  This  notice  announces  the 
initial  tiling  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  prosulfuron 
in  or  on  various  food  commodities. 
DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0343.  must  be 
Pf  <MVfr|  on  or  before  January  30.  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  thf  SUPPLEMENTARY 
INFORMATION 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Tompkins.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW..  Washington. 
DC  20460-0001;  telephone  number: 


(703)  305-5697:  e-mail  address: 
tompkins.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I    Ceneral  Information 

A.  Does  this  Action  Apply  lo  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 

•  Crop  production  (NAICS  code  111) 

•  Animal  production  (NAICS  code 
112) 

•  Food  manufacturing  (NAICS  code 
311) 

•  Pesticide  manufacturing  (NAICS 
code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particuhir  entity,  consult  the  person 
listpH  undrr  FOR  FURTHER  INFORMATION 
CONTACT 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0343.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CHI) 
or  other  information  whose  disclosure  is 
restricted  by  statute  The  official  public 
docket  is  the  colitntmn  of  materials  that 
is  available  for  public  vii'v\iiii^  .ii  !he 
Public  I:ifnrm:itii'n  :inri  K.m  nrii-- 
Integnt-.  ii:  ,:i   li    I'lKlii;   Km    1  19, 
Crystal  Mall  #2.  1921  jctt'Tsnii  Davis 
Hwy.,  Arlington,  VA.  Thi^  ducket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Etprtrnnir  nrrrss.  You  may  access 
this  Federal  Register  document 
electronical  I  \  tlu    iigh  the  EPA  Internet 
under  the    Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
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electronic  public  docket  and  comment 
Sjfstem.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http;//wwv\'. epa.gov/edockp1 
to  submit  or  view  public  comments. 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  IB  1    Once  in 
the  svstem.  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EP.\  Dockets. 
Information  claimed  as  CBl  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket. 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA  s  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change  unless  the  comment 
contains  copyrighted  material.  CBl.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 


scarmed  and  pla<  ed  in  EPA's  electronic 
public  docket  Where  practical,  physical 
obiects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  ths 
close  of  the  comment  period  will  be 
marked  "late.  "  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBl  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  l.D.  Do 
not  use  EP.-\  Dockets  or  e-mail  to  submit 
CBl  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
(  omment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments  Go  directly  to  EPA  Dockets 
at  http://www. epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search."  and  then  kev  in 
docket  ID  number  OPP-2002-0343.  the 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 


other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2002-0343.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket. 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  Attention:  Docket  ID 
Number  OPP-2002-0343. 

3.  Bv  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency.  Rm. 
119.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy  .  Arlington.  VA,  Attention: 
Docket  IDNumber  OPP-2002-0343. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBl  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBl  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBl  by  marking  any  part  or  all  of  that 
information  as  CBl  (if  you  submit  CBl 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBl  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBl).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBl.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBl  must  be 
submitted  for  inclusion  in  the  public 
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Joi  Ivot  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
plea.sf  consult  ''' ■   i    r-  ■;  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Fedtral  Rfi;istfr  i  itation. 


M.  What  .\(ti 


IS  llif   \crnf  V  Takine'' 


EPA  has  rucL'ivt-'ti  a  pustu.iUL'  pt'iiiion 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  sqction  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

I  ist  of  Suhj«'(  ts 

t.aviriJiuiu;ntdi  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  December  20,  2002. 

Debra  Fd  wards. 
Acting  Director.  Registration  Division.  Office 
<if  Pr^tiririf  Pmtimmfi 

Siinini.ir\  ot  Petitions 

The  petitioner's  summary  of  the 
pesticide  petitions  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petitions  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  fMjtitions  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

EPA  has  received  pesticide  petitions 
(PP  5F4469)  and  (PP  4F4336),  from 
Syngenta  Crop  Protection.  Inc..  P.O.  Box 
18300,  Greensboro,  NC  27419-8300 
proposing,  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180  by  establishing 
a  tolerance  for  residues  of  prosulfuron, 
l-{4-methoxy-6-methyl-triazin-2-yl)-3- 
l2-(3.3,3-trifluoropropyl)- 
phenylsulfonyl)-urea  in  or  on  the  raw 
agricultural  commodities,  cereal  grains 
group  (except  rice  and  wild  rice)  grain 
at  0.01  parts  per  million  (ppm),  cereal 
grains  group  (except  rice  and  wild  rice) 
forage  at  0.10  ppm,  cereal  grains  group 
(except  rice  and  wild  rice)  fodder  at  0.01 
ppm,  cereal  grains  group  (except  rice 
and  wild  rice)  straw  at  0.02  ppm,  cereal 
grains  group  (except  rice  and  wild  rice) 
hay  at  0.20  ppm.  milk  at  0.01  ppm. 
meat,  fat.  kidney,  liver,  and  meat  by- 
products of  cattle,  goats,  hogs,  horses, 
and  sheep  at  0.05  ppm.  EPA  has 
determined  that  the  petition  contains 
data  or  infonnation  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  hilly 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

This  is  a  revised  notice  of  filing  to 
amend  a  previous  notice  of  filing 
published  in  the  Federal  Register  of 
August  25.  1999  (FR  64  46382)  (FRL- 
6093-7).  to  propose  permanent 
tolerances,  instead  of  the  current  time- 
limited  tolerances  for  prosulfuron. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  nature  of  the 
residue  of  prosulfuron  in  com  is 
adequately  understood.  Significant 
pathways  involve  oxidation  of  the 
phenyl  ring  to  give  5-hydroxy 
prosulfuron.  which  is  followed  by  sugar 
conjugation.  Hydrolytic  cleavage  of  the 


sulfonylurea  bridge  occurs  for  both 
prosulfuron  and  5-hydroxy  prosulfuron. 
yielding  the  corresponding  sulfonamide 
and  triazine  amine  moieties.  The 
sulfonamide  metabolites  are 
subsequently  conjugated  with  sugars. 
Demethylation  of  the  triazine  amine 
results  in  the  formation  of  the 
corresponding  hydroxy  triazine.  which 
is  further  hydrolyzed  at  the  amino  group 
to  form  the  dihvdroxy  triazine. 

2.  Analyticaf  method.  Adequate 
analytical  methods  exist  for  the 
detection  and  measurement  of  residue 
levels  of  prosulfuron  in  or  on  raw  and 
processed  commodities  of  cereal  grains, 
and  for  meat,  milk  and  eggs.  The  limit 
of  quantitation  (LOQ)  is  0.01  ppm  for 
crop  commodities,  processed  fractions 
and  milk,  and  0.05  ppm  for  meat  and 
eggs.  The  method  is  based  on 
commodity-specific  cleanup  procedures 
followed  by  determination  by  high 
performance  liquid  chromatography 
with  ultraviolet  (UV)  detection. 

3.  Magnitude  of  residues.  Complete, 
full  geography  residue  programs, 
including  processing,  have  been 
conducted  on  com.  wheat  and  grain 
sorghum.  A  three-level  dairy  animal 
feeding  study  to  determine  the  transfer 
of  residues  of  prosulfuron  from  animal 
feed  conunodities  to  meat  and  milk  has 
also  been  conducted. 

B.  Toxicohgical  Profile 

1.  Acute  toxicity.  EPA  has  set  an  acute 
reference  dose  of  0.1  milligram/ 
kilogram/day  (mg/kg/day)  based  upon  a 
no  observed  adverse  effect  level 
(NOAEL)  of  10  mg/kg/day  from  the  rat 
acute  neurotoxicity  study  (lowest 
observed  adverse  effect  level  (LOAEL)  of 
250  mg/kg/day  due  to  reduced  motor 
activity  and  body  temperature  in  males 
and  impaired  righting  reflex  in  females) 
and  a  100-fold  uncertainty  factor  (UF). 

2.  Genotoxicty.  Prosulfuron  was 
negative  for  mutagenic/genotoxic  effects 
when  tested  in  a  bacterial  reverse  gene 
mutation  assay  with  and  without 
metabolic  activation  using  different  S. 
typhimurium  and  E  coli  stains;  in  a 
mammalian  gene  mutation  study  using 
V79  cells;  in  an  in  vitro  mammalian 
cytogenetic  test  using  Chinese  hamster 
ovary  (CHO)  cells  with  and  without 
metabolic  activation;  in  a  micronucleus 
test  in  mice;  and  in  a  DNA-  repair  using 
freshly  isolated  rat  liver  hepatocytes. 

3 .  Reproductive  and  developmental 
toxicity.  The  data  base  on  prosulfuron 
relative  to  prenatal  and  postnatal  effects 
for  children  is  considered  to  be 
essentially  complete  with  no  data  gaps. 
The  developmental  and  reproductive 
toxicity  data  do  not  indicate  increase 
susceptibility  of  rats  or  rabbits  to  in 
utero  and/or  postnatal  exposure  to 
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prosulfuron.  In  a  rat  teratology  study, 

evidence  of  maternal  toxicity  (decreased 
body  weight  gain  and  reduced  food 
consumption)  and  developmental 
toxicity  (increased  incidence  of  skeletal 
variations  that  was  not  significantly 
different  from  the  historical  control)  was 
found  at  the  maximum  tolerated  dose  of 
400  mg/kg.  There  was  no  evidence  of 
teratogenicity  at  any  dose,  and  the 
maternal  and  developmental  NOAELs 
were  established  at  200  mg/kg  In  a 
rabbit  teratology  study,  maternal 
toxicity  (decreased  body  weight  gain 
and  reduced  food  consumption)  was 
observed  in  the  100  mg/kg  dose  group 
There  was  no  evidence  of  teratogenicity 
at  any  dose.  Since  a  range- finding  rabbit 
teratology  study  had  seen  additional 
clinical  findings  and  fetotoxicity  at 
matrrnalh  toxic  doses  (>150  mg/kg)  but 
not  in  the  definitive  study  at  up  to  100 
mg/kg,  a  second  rabbit  teratology  study 
was  conducted  at  doses  of  0,  20,  100. 
and  200  mg/kg/day.  Maternal  toxicity 
was  observed  at  200  mg/kg.  The 
developmental  NOAEL  was  100  mg/kg 
and  the  maternal  NOAEL  was  20  mg/kg 
in  this  study.  There  was  no  evidence  of 
teratogenicity  at  any  dose.  A  rat 
multigenerational  reproduction  study 
indicated  reproductive  and  systemic 
NOAELs  of  13.3  mg/kg/day  based  on 
decreased  mean  body  weights  and  body 
weight  gain  observed  at  136  mg/kg/day 
for  both  pups  and  parental  animals.  No 
treatment-related  effects  on 
reproductive  performance  (i.e..  to 
produce,  deliver  or  raise  litters),  litter 
sizes,  viability  of  pups,  and  necropsy 
findings  in  parental  animals  and 
offspring  were  noted  up  to  the  highest 
dose  level. 

4.  Subchronic  toxicity.  The  liver  was 
identified  as  a  target  organ  at  high  doses 
in  the  rat,  mouse,  and  dog  as  indicated 
by  slightly  increased  liver  enzymes  and 
liver  weights.  No  histomorphologic 
correlates  of  liver  damage  was  noted  in 
the  90-dav  studies  except  in  the  mouse 
studv  where  centrilobular  hypertrophy 
was  found  in  males  at  feeding  levels 
51,750  ppm  and  in  females  at  levels 
>3.500  ppm.  In  general,  NOAELs  for 
target  orgaji  effects  were  established  at 
doses  thdt  wf^re  much  higher  than 
overall  study  NtJAELs.  which  were 
based  on  other  indicators  of  toxicity 
such  body  weight  gain 

5.  Chronic  toxicity.  In  the  1-year  dog 
chronic  dosing  study,  the  NOAJEL  was 
1.84  mg/kg/day  based  on  hematologic 
emd  clinical  chemistry  effects  and 
incidence  of  lipofuscin  accumulation  in 
the  liver  at  18.6  mg/kg/day.  in  the  18- 
month  mouse  carcinogenicity  study, 
there  was  no  evidence  of  carcinogenic 
effects  up  to  the  highest  dose  tested 
(HDT)  of  1,062  mg/kg/day.  The  NOAEL 


was  1.71  mg/kg/day  in  males,  and  100 
mg/kg/day  in  females  based  on 
increased  incidence,  seyerity  of 
centrilobular  hepatocellular 
hypertrophy  A  2-year  chronic  feeding/ 
carcinogenicity  study  in  rats  indicated 
systemic  NO.\EL  of  7.9  mg/kg/day  was 
based  on  decreased  body  weight  and 
body  weight  gain,  hematopoietu  effects 
(males),  and  possibly  increased  serum 
GGT  and  decreased  liver,  kidney  and 
adrenal  weights  (females)  at  79  9  mg,  kg/ 
day  There  was  uncertain  e\idence  of 
carcinogenicity  with  slight  increases  in 
the  incidence  of  mammary  gland 
adenocarcinomas  m  females  at  95  7  and 
205.8  mg/kg/day,  slight  increase  in 
incidence  of  benign  testicular  interstitial 
cell  tumors  at  79.9  and  160.9  mg/kg/day 
(significant  trend  only)  Considering  the 
weight  of  the  evidence,  the  EPA 
Reference  Dose  C^ommittee  previously 
concluded  that  the  chemical  should  be 
classified  as  a  Group  D  carcinogen 
(inadequate  evidence),  not  classifiable 
as  to  human  carcinogenicity.  The 
HIARC  (meeting  December'2,  1999) 
accepted  the  previous  conclusions  and 
updated  the  cancer  classification  to  the 
new  classification:  "data  are  inadeqate," 
with  no  new  studies  required.  EPA  has 
set  a  chronic  reference  dose  of  0.02  mg/ 
kg  based  on  a  NOAEL  of  1.84  mg/kg  in 
a  dog  feeding  study  and  a  100-fold  UF. 
6  Animal  metabolism.  The  metabolic 
pathways  in  the  rat.  goat,  and  hen  are 
similar  and  are  adequately  understood. 
Prosulfuron  is  rapidly  absorbed  from  the 
gastrointestinal  (GI)  tract  of  rats  and  is 
rapidly  excreted.  Approximately  90%  of 
the  administered  dose  is  excreted 
during  the  first  48  hours,  predominately 
via  urine.  Tissue  residues  are  low. 
Prosulfuron  is  metabolized  primarily  via 
hydroxvlation  at  side  chain  and  phenyl 
ring  positions  and  O-demethylation  of 
the  triazvl  methoxy  group.  Minor 
pathways  include  unsaturation  of  the 
tnfluoropropyl  side  chain,  hydrolysis  of 
the  phenvlsulfonylurea  bridge  and 
oxidative/hydrolytic  cleavage  of  the 
triazine  ring  system   In  the  goat,  the 
orally  administered  prosulfuron  is 
quicidy  eliminated  primarily  via  the 
urine  as  prosulfuron.  The  metabolism  of 
prosulfuron  in  the  goat  follows  a  similar 
pathway  as  observed  in  the  rat  although 
not  as  extensive.  The  majority  of  the 
residues  were  accounted  for  as 
prosulfuron.  the  triazine  amine,  which 
results  from  bridge  hydrolysis  (CGA- 
1 50829)  and  the  tnazinyl 
hvdroxymethyl  metabolite  (CGA- 
273437).  In  the  hen,  metabolism  is 
similar  to  that  observed  in  the  rat  and 
goat.  The  major  residues  found  in  edible 
tissues  and  eggs  were  prosulfuron,  the 
triazine  amine  (CGA-150829).  and  the 


sulfonamide  (CGA-1 59902)  which 
results  from  hydrolysis  of  the 
sulfonylurea  bridge. 

7.  Metabolite  toxicology.  Metabolic 
pathways  of  prosulfuron  in  plants  and 
animals  are  comparable  and  no 
detectable  residues  are  found  in  or  on 
crops.  All  relevant  plant  metabolites  are 
obser\'ed  in  the  animals  and  are  thus 
toxicologically  covered.  The  remaining 
plant  metabolites  are  toxicologically 
insignificant.  Therefore,  parent 
prosulfuron  is  the  appropriate 
compound  for  the  tolerance  expression 
and  analytical  monitoring. 

8.  Endocrine  disruption.  Prosulfuron 
does  not  belong  to  a  class  of  chemicals 
known  for  having  significant  adverse 
effects  on  the  endocrine  system. 
Developmental  toxicity  studies  in  rats 
and  rabbits  and  reproduction  study  in 
rats  gave  no  indication  that  prosulfuron 
might  have  any  effects  on  endocrine 
function  related  to  development  and 
reproduction.  The  subchronic  and 
chronic  studies  also  showed  no 
evidence  of  a  long-term  effect  related  to 
the  endocrine  system. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Acute  and 
chronic  dietary  exposure  assessments 
were  conducted  for  prosulfuron  using 
tolerance  values  published  in  40  CFR 
180.481.  In  both  assessments  it  was 
assumed  that  100%  of  all  com  and 
cereal  grains  were  treated  with 
prosulfuron  (100%  market  share).  The 
exposure  analyses  was  conducted  using 
food  consumption  data  from  USDAs 
1994-1996  Continuing  Survey  of  Intake 
by  Individuals  (CSFIl)  and  Novigen 
Sciences,  Inc.  Dietarv  Exposure 
Evaluation  Model  (DEEM). 

i.  Food.  Chronic  exposure  was 
compared  to  a  RfD  of  0.02  mg/kg  based 
on  a  NOAEL  of  1.84  mg/kg  in  a  dog 
feeding  study  and  a  100-fold  UF.  This 
exposure  analysis  showed  that  the  U.S. 
population  had  an  exposure  of  less  than 
1%  of  the  chronic  RfD.  The  most 
sensitive  subpopulation  was  children 
(1-6  years  old)  with  a  chronic  exposure 
of  2.4%.  Acute  exposure  was  compared 
to  an  acute  RfD  of  0.1  mg/kg,  which  was 
based  on  a  NOAEL  of  10  mg/kg  from  an 
acute  neurotoxicity  study  in  the  rat  and 
a  100-fold  UF.  The  most  sensitive 
subpopulation  was  all  infants  with  an 
exposure  of  2.2%  of  the  acute  RfD.  The 
U.S.  population  showed  an  exposure  of 
1.5%  of  the  RfD.  These  results  show  that 
there  is  more  than  a  reasonable  certainty 
of  no  harai,  through  exposure  to 
prosulfuron  residues  in  the  diet. 

ii.  Drinking  water.  For  estimated 
surface  water  concentrations  using 
generic  expected  environmental 
concentration  (GENEEC).  the  peak  day- 
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0  estimate,  1.86  parts  per  billion  (ppb), 
was  used  in  the  acute  exposure  analysis 
and  the  corrected  56-day  drinking  water 
concentration  of  0.4667  ppb  was  used  in 
the  chronic  exposure  analysis.  The  SCl- 
GROW  estimated  ground  water 
concentration  for  the  prosulfuron  uses 
of  0.406585  ppb  contributed  little  to  the 
overall  exposure.  The  acute  drinking 
water  levels  of  concern  (DWLOC)  for 
prosulfuron  were  based  on  the  acute 
RfD.  a  margin  of  exposure  (MOE),  the 
99.9'''  percentile  of  the  acute  dietary 
exposure  for  U.S.  population  subgroups 
and  the  body  weight  -  daily  water 
consumption  of  each  respective 
subgroup.  The  calculated  acute  DWLOC 
values  for  the  population  subgroups 
ranged  from  978-3447  ppb.  The 
estimated  ground  water  concentration 
(0.406585  ppb)  and  the  peak  day-0 
surface  water  concentration  (1.86  ppb) 
of  prosulfuron  did  not  exceed  the  acute 
DWLOC  values.  The  chronic  (non- 
cancer)  DWLOC  for  prosulfuron  were 
based  on  the  chronic  RfD,  any  estimated 
residential  exposure,  the  chronic  dietary 
exposure  for  select  U.S.  population 
subgroups  and  the  body  weight  -  daily 
water  consumption  of  each  respective 
subgroup.  The  calculated  chronic 
DWLOC  values  for  the  population 
subgroups  ranged  from  197-694.  The 
estimated  ground  water  concentration 
(0.406585  ppb)  and  the  corrected 
average  56-day  surface  water 
concentration  (0.4667  ppb)  of 
prosulfuron  did  not  exceed  the  chronic 
DWLOC  values.  Therefore,  there  is 
reasonable  certainty  that  the  residues  of 
prosulfuron  in  the  drinking  water  would 
not  result  in  unacceptable  levels  of 
acute  or  chronic  aggregate  human  health 
risk,  and  that  such  exposure  would  not 
exceed  the  exposure  allowable  by  the 
risk  cup. 

Nonaietary  exposure.  Nondietary 
exposure  to  prosulfuron  is  considered 
negligible  as  the  chemical  is  registered 
for  agricultural  use  only.  For  workers 
handling  this  chemical,  acceptable  MOE 
(in  the  range  of  thousands)  have  been 
obtained  for  both  acute  and  chronic 
scenarios. 

D.  Cumulative  Effects 

Consideration  of  a  common 
mechanism  of  toxicity  is  not  appropriate 
at  this  time  since  there  is  no  information 
to  indicate  that  toxic  effects  produced 
by  prosulfuron  would  be  cumulative 
with  those  of  any  other  types  of 
chemicals. 

E.  Safety  Determination 

1.  U.S.  population.  The  calculation 
shows  that  less  than  1%  of  the  RfD  will 
be  utilized  for  the  U.S.  population  based 
on  chronic  toxicity  endpoints.  EPA 


generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  It  is  concluded  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  prosulfuron  residue. 

2.  Infants  and  children.  The 
calculated  percent  of  the  RfD  that  will 
be  utilized  by  aggregate  exposure  to 
residues  of  prosulfuron  is  only  2.4%  for 
children  (1  to  6  years  old),  the  most 
impacted  subpopulation.  There  were  no 
adverse  reproductive  or  developmental 
effects  indicated  in  the  prosulfuron 
toxicity  data  base,  which  is  considered 
to  be  essentially  complete  with  no  data 
gaps.  It  is  concluded  that  tht^re  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  prosulfuron 
residues. 

F.  International  Tolerances 

No  codex  MRLs  have  been  established 
for  residues  of  prosulfuron. 
(FR  Dor  02   32988  Filed  12-30-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-O349;  FRL-7285-6] 

Flumioxazin;  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  a 
Tolerance  tor  a  Certain  Pesticide 
Chemical  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0349,  must  be 
received  on  or  before  January  30,  2003. 
AOfMESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 

Unit  I.  of  thr  SUPPLEMENTARY 
INFORMATION 

FOR  FURTHER  INFORMATION  CONTACT; 
Joanne  I.  Miller,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001:  telephone  number: 
(703)  305-6224;  e-mail  address: 
Miller.Joanne@epamail.epa.gov. 


SUPPLEMENTARY  INFORMATION; 
I.  deneral  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 

man  if>ii  tur>'r.  or  pt^sticide 

mail  ii.ic.iurt.T.  Potentially  affected 

It 'J   ries  and  entities  may  include,  but 
are  not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  i>  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  cpffaii)  cntitir^s   If  von  h.ive  questions 
rfi;ar<iniu  tlir  apjiiu  ainlilN  of  this  action 
'.    ,i  )',irti(  (liar  •■ntit\  ,  i  on'-nit  the  pt'rson 
j,st.ii  imd.-r  FOR  FURTHER  INFORMATION 
CONTACT 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0349.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy..  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Elect rf in ir  access.  You  may  access 
this  Federal  KfRister  document 
electronical  I  \  thrwrn^h  th--  Kl'A  Internet 
under  the  '  Federal  Register    iibliugs  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://wAvw.epa.gov/edocket/ 
to  submit  or  view  public  comments. 
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access  the  index  listing  of  the  contents 
of  the  official  public,  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  .still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.B.l.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

Certain  tvpes  of  information  will  not 
be  placed  in  the  EPA  Dockets 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restru:ted  bv  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EP.As  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  [uihlicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identif\-  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  IB.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters.  it  is 
important  to  note  that  EP.A's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EP.^'s  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 


electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
deliver\'/courier.  To  ensure  proper 
receipt  by  EPA.  identif>-  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  vour  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  l.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
vour  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,  "  and  then  kev  in 
docket  ID  number  OPP-2002-0349.  the 
system  is  an  "anonymous  access" 
svstem.  which  means  EP.A  will  not 
know  vour  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 


2002-0349.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encr\'ption. 

2.  By  maif.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP), 
Envirorunental  Protection  Agency,  1200 
Pennsylvemia  Ave.,  NW..  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2002-0349. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2002-0349. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  l.B.l. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
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Information  not  marked  as  CBI  wil!  be 

included  in  the  public  docket  and  EPAs 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 

ploase  ((insull  the  fuTsdn  listed  under 
FOR  FURTHER  INFORMATION  CONTACT 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  reLt'iVL'd  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Datpd:  December  20,  2002. 
Dt-hra  Edwards, 
Acting  Director.  Registration  Division,  Office 

of  Pesticide  Pro^nims. 

.Summary  of  Petition 

The  petitioner  summary  of  the 
p>esticide  petitions  is  printed  below  as 
required  by  FFDCA  section  408(dJ(3J. 


The  summary  of  the  petitions  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

\, I  lent  I '.S.A.  CorpnrHtHin 

lF629b  and  0F6171 

EPA  has  received  pesticide  petitions 
(PP  1F6296,  0F6171)  from  Valent  U.S.A. 
Corporation,  1333  North  California 
Boulevard,  Suite  600.  Walnut  Creek. 
California  94596-8025  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  use.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  the  herbicide  chemical 
flumioxazin.  2-l7-fluoro-3,4-dihydro-3- 
oxo-4-(2-propynyl)-2H-l,4-benzoxa2in- 
6-yl]-4,5,6,7-tetrahydro-lH-isoindole- 
l,3(2H)-dione,  in  or  on  the  raw 
agricultural  commodities  cotton  at  0.02 
parts  per  million  (ppm),  cotton,  gin 
byproducts  at  0.60  ppm,  grape  at  0.02 
ppm.  almonds  at  0.02  ppm.  almond, 
hulls  at  0.70  ppm  and  sugarcane  at  0.20 
ppm.  EPA  has  determined  that  the 
|>etitions  contain  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however.  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Metabolism  of 
'•*C-flumioxazin  labeled  in  the  phenyl- 
or  tetrahydrophthalimido-rings  has  been 
studied  in  soybeans,  peanuts,  grapes 
and  com.  Flumioxazin  was  rapidlv  and 
extensively  metabolized  to  manv 
metabolites  in  all  plants.  Even  with 
exaggerated  treatment,  individual 
metabolites  and  parent  were  only  found 
at  very  low  concentrations. 
Comparisons  of  metabolites  detected 
and  quantified  from  plants  and  animals 
show  that  there  are  no  significant 
aglycones  in  plants  which  are  not  also 
present  in  the  excreta  or  tissues  of 
animals.  The  residue  of  concern  is  best 
defined  as  the  parent. 

2.  Analytical  method.  Practical 
analytical  methods  for  detecting  and 
measuring  levels  of  flumioxazin  have 
been  developed  and  validated  in/on  cdl 
appropriate  agricultural  commodities 
and  respective  processing  fractions.  The 
extraction  methodology  has  been 


validated  using  aged  radiochemical 
residue  samples  from  '-KZ-metabolism 
studies.  The  enforcement  method  has 
been  validated  in  soybean  at  an 
independent  laboraton,"  and  by  EPA. 
The  limit  of  quantitation  (LOQ)  of 
flumioxazin  in  th>  ui.thod  is  0.02  ppm 
which  will  allow  monitoring  of  food 
with  residues  at  the  levels  proposed  for 
the  tolerances. 

3.  Magnitude  of  residues — i. Cotton. 
Thirteen  field  trials  in  cotton  were 
conducted  in  1999  in  EPA  Regions  II  (1 
trial),  IV  (4  trials),  VI  (1  trial).  VIII  (4 
trials],  and  X  (3  trials),  representing 
approximately  97%  of  the  U.S.  cotton 
growing  regions.  Seasonal  treatment 
ranged  frnm  0  190  to  0.375  pounds 
active  ingredient  per  acre  (two 
apphcations  of  0.095  lb.  a.i./A  each  or 
two  applications  of  0.187  lb.  a.i./A 
each).  1.5-  to  3-times  the  proposed 
application  rate  for  high  organic  soils. 
Application  of  VALOR  was  done  lay-by 
and  post  direct  to  the  soil  and  not  over 
the  top.  Finite  residues  of  flumioxazin 
were  detected  in  7  of  26  duplicate 
samples  cottonseed  and  in  14  of  the  16 
duplicate  samples  of  gin  trash.  The  LOQ 
of  the  residue  method  was  0.01  ppm. 
and  the  limit  of  detection  (LOD)  was 
0.005  ppm.  No  residues  of  1-OH-HPA 
were  detected  (<0.005  ppm)  in  any 
cottonseed  or  gin  trash  sample, 
including  samples  from  trial  treated  at 
the  2X  rate.  The  data  demonstrate  that 
1-OH-HPA  is  not  a  residue  of  concern  in 
cottonseed  or  cotton  gin  trash. 

No  residues  of  flumioxazin  or  its 
degradate  were  found  in  the  processed 
commodities  treated  ginned  seed,  hulls, 
solvent  extracted  meal  and  refined  oil 

All  these  data  support  proposed 
tolerance  for  flumioxazin  in/on  cotton  at 
0.02  ppm.  and  in/on  cotton,  gin 
byproducts  at  0.60  ppm.  No  separate 
tolerances  are  needed  for  cotton 
processed  conmiodities. 

ii.  Grapes.  Twelve  field  trials  in 
grapes  were  conducted  in  1999  in  EPA 
Regions  I  (2  trials)  Region  X  (9  trials) 
and  Region  XI  (1  trial),  representing 
appnixirnately  96%  of  the  U.S.  grapes 
growing  regions.  Seasonal  treatment 
ranged  from  0.75  to  3.75  pounds  active 
ingredient  per  acre  [two  applications  of 
0.375  lb.  a.i./A  each  or  two  applications 
of  1.87  lb.  a.i./A  each)  1  to  5-tunes  the 
proposed  application  rate.  Application 
on  grapes  was  post  direct  and  not  over 
the  top.  At  the  proposed  maximum 
seasonal  rate  of  0.75  lb.  a.i./A,  no 
residues  of  flumioxazin  were  found  in/ 
on  grapes  from  all  12  trials.  Residues  of 
flumioxazin  were  detected  in  only  one 
of  six  samples  treated  at  2X  application 
rate  (seasonal  total  of  1.5  lb.  a.i./A).  The 
residue  found,  0.005  ppm,  was  below 
the  LOQ  of  0.01  ppm 
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Grapes  treated  at  5X  (seasonal  total  of 
3.75  lb.  a.i./A)  the  proposed  use  rate 
were  processed  into  grape  juice  and 
raisins.  The  RAC;  grapes  contained  0.006 
ppm  flumioxazin.  No  residues  (<0  005 
ppmj  of  flumioxazin  were  found  in 
grape  juice.  In  raisins  0.007  ppm 
flumioxazin  was  detected  These 
residues  were  below  the  LOQ  (jf  0  01 
ppm.  The  data  demonstrate  no 
concentration  of  flumioxazin  residues  in 
juice  and  raisins 

All  these  data  support  a  proposed 
tolerance  for  flumioxazin  in/on  grapes 
of  0.02  ppm.  No  separate  tolerances  are 
needed  for  grapes  processed 
commodities 

111.  Almond  Five  field  trials  in 
almonds  were  conducted  in  1999  in 
EPA  Regions  X.  representative  of  all 
U.S.  almond  growing  regions.  Seasonal 
treatment  ranged  from  0  75  to  1.5 
pounds  active  ingredient  per  acre  Itwo 
applications  of  0.375  lb.  a.i./A  each  or 
two  applications  of  0.75  lb.  a.i./A  each) 
1  to  2-times  the  proposed  application 
rate.  Application  on  almonds  was  done 
post  direct  and  not  over  the  top.  At  the 
proposed  maximum  seasonal  rate  of 
0.75  lb.  a.i./A.  no  residues  of 
flumioxazin  were  found  in/on  almond 
nutmeat  greater  than  the  LOQ  (0.01 
ppm).  The  highest  average  field  Trial  for 
residues  of  flumioxazin  in/on  almond 
hulls  was  0.552  ppm.  Residues  of  1-OH- 
HF'A  were  not  detected  in  any  sample  of 
almond  hulls  (<0.05  ppm).The  LOQ  and 
LOD  of  the  residue  method  for  1-OH- 
HPA  in/on  almond  hulls  were  0.1  ppm 
and  0.05  ppm,  respectively. 

All  these  data  support  a  proposed 
tolerance  for  flumioxazin  in/on  almond 
of  0.02  ppm,  and  in/on  almond  hulls  of 
0.6  ppm. 

iv.  Sugarcane.  Nine  field  trials  in 
sugarcane  were  conducted  in  1998  in 
EPA  Regions  III  (4  trials),  IV  (3  trials), 
VI  (1  trial),  and  XIII  (1  trial). 
representative  of  all  of  the  U.S. 
sugarcane  growing  regions.  Treatments 
ranged  from  0.37  to  1.12  pounds  active 
ingredient  per  acre.  1-  to  3-times  the 
proposed  application  rate  for  high 
organic  soils.  Finite  residues  of 
flumioxazin  were  detected  in  14  of  18 
duplicate  samples.  Residues  of 
flumioxazin  averaged  0.039  ppm 
(standard  deviation  =  0.033  ppm)  from 
the  trials  conducted  at  the  proposed 
maximum  application  rate.  Analysis  for 
the  major  plant  metabolite.  1-OH-HPA. 
was  conducted  on  all  cane  samples 
including  those  from  the  two  3X 
processing  trials.  No  residues  of  the 
degradate  were  found  in  any  cane 
sample. 

No  residues  of  flumioxazin  or  its 
degradate  were  found  in  the  processed 
commodity  refined  sugar.  In  molasses, 


produced  from  cane  treated  at  three 
times  the  proposed  label  rate. 
flumioxazin  was  detected  (0.055  ppm) 
at  approximately  half  of  the 
f  oncentration  in  the  starting  sugarcane. 
The  degradate,  1-OH-HPA.  was  also 
detected  in  molasses  (0.036  ppm). 
Because  these  detections  were  in  a 
processed  sample  from  cane  treated  at 
3X.  and  are  still  less  than  the  proposed 
RAG  tolerance,  no  separate  processed 
product  tolerances  are  necessary. 

All  these  data  support  a  proposed 
tolerance  for  flumio.xazin  in/on 
sugarcane  at  0.20  ppm.  No  separate 
tolerances  for  parent  or  degradate  are 
needed  for  processed  commodities. 

B.  Toxicological  Profile 

1 .  Acute  toxicity.  The  acute  toxicity  of 
technical  grade  flumioxazin  is  low  by 
all  routes.  The  battery  ot  acute  toxicity 
studies  place  flumioxazin  in  Toxicity 
Category  III. 

i.  No  abnormal  clinical  signs,  body 
weight  changes,  or  gross  pathological 
findings  were  observed  and  no  rats  died 
following  administration  of  an  oral  dose 
of  5  g/kg  of  flumioxazin  technical.  The 
LDsu  was  greater  than  5  g/kg. 

ii.  No  deaths,  abnormal  clinical  signs, 
body  weight  changes,  or  gross 
pathological  findings  were  obser\'ed  in 
rats  exposed  to  a  2.0  g/kg  dermal  dose 
of  flumioxazin  technical.  The  LD<io  was 
greater  than  2.0  g/kg. 

iii.  Rats  were  exposed  to  a  dust 
aerosol  of  flumioxazin  technical  for  4 
hours  at  measured  concentrations  of 
1.55  or  3.93  mg/1.  the  maximum 
attainable  concentration.  Irregular 
respiration,  bradypnea  and  a  decrease  in 
spontaneous  activity  were  observed  in 
many  of  the  rats,  but  these  effects 
disappeared  within  2  hours  after 
termination  of  the  exposure.  No  deaths, 
body  weight  changes,  gross  pathological 
findings  or  histopathological  changes  in 
the  respiratory  organs  were  obser\'ed. 
The  LCs„  for  flumioxazin  technical  was 
determined  to  be  greater  than  3.93  mg/ 
1. 

iv.  Flumioxazin  technical  produced 
minimal  eye  irritation  in  rabbits  which 
cleared  within  48  hours. 

v.  Flumioxazin  technical  did  not 
produce  any  signs  of  skin  irritation  in 
abraded  or  intact  skin  of  rabbits. 

vi.  Flumioxazin  technical  was  not  a 
skin  sensitizer  when  tested  in  guinea 
pigs  using  the  Magnussen  and  Kligman 
maximization  test  methodology. 

2.  Genotoxicty.  Flumioxazin  does  not 
present  a  genetic  hazard.  Flumioxazin 
was  evaluated  in  the  following  tests  for 
mutagenicity: 

i.  A  reverse  gene  mutation  assay  in 
Salmonella  typhimurium  and 


Escherichia  coli  was  negative  with  or 
without  metabolic  activation. 

ii.  An  in  vitro  chromosome  aberration 
assay  using  Chinese  hamster  ovary 
(CHO)  cells  was  negative  in  the  absence 
of  metabolic  activation.  However,  an 
increase  in  cells  with  aberrations  was 
observed  at  doses  of  1  x  10^  M  and 
higher  in  the  presence  of  S9. 

iii.  An  in  \ivo  chromosomal 
aberration  study  in  the  rat  was  negative. 
No  significant  increase  in  the  incidence 
of  chromosomal  aberrations  in  bone 
marrow  cells  was  observed  following 
treatments  as  high  as  5,000  mg/kg. 

iv.  An  in  vitro  unscheduled  DNA 
synthesis  (UDS)  assay  with  rat 
hepatocytes  was  negative. 

V.  A  mouse  micronucleus  assay  was 
negative  foUowring  intraperitoneal 
injection  of  5,000  mg/kg. 

3.  Reproductive  and  developmental 
toxicity.  Flumioxazin  shows 
developmental  toxicit)'  in  the  absence  of 
maternal  toxicity  in  rats.  Mechanistic 
studies  demonstrate  that  the  effect  is 
specifically  related  to  the  inhibition  of 
heme  SNTithesis,  that  the  effect  shows 
considerable  species  specificity,  and 
that  the  rat  is  a  conservative  surrogate 
species  for  the  potential  for 
developmental  toxicity  in  man.  No 
developmental  toxicity  was  observed  in 
rabbits.  Developmental  toxicity  to  the 
pups  was  seen  in  the  rat  reproduction 
studv  at  doses  that  were  not  toxic  to  the 
parental  animals. 

i.  Rat-developmental  toxicity'.  A  pilot 
dose  range-finding  study  was  conducted 
to  determine  appropriate  doses  for  the 
definitive  oral  developmental  toxicity 
study.  Flumioxazin  technical  was 
administered  by  oral  gavage  at  dosages 
of  0,  30,  100,  200  and  500  mg/kg/day  to 
pregnant  rats  on  days  6  through  1 5  of 
gestation.  No  animals  died  during  the 
course  of  this  study  and  maternal 
toxicity  was  limited  to  decreased  weight 
gain  associated  with  high 
embryolethality  observed  in  all  dose 
groups.  Fetuses  obtained  from  the  30 
mg/kg/day  dams  had  significantly 
reduced  body  weights  and  were  found 
to  have  both  skeletal  and  visceral 
abnormalities-primarily  wav^  ribs  and 
ventricular  septal  defects  (VSD). 
Because  of  the  high  degree  of 
embrvolethality  at  doses  of  100  mg/kg/ 
day  and  greater,  the  highest  dose 
selected  for  the  definitive  study  was  30 
mg/kg/day. 

In  the  definitive  study,  pregnant  rats 
were  administered  oral  doses  of  0,  1.  3. 
10  or  30  mg/kg/day  of  flumioxazin 
technical  on  days  6  through  15  of 
gestation.  No  maternal  deaths  were 
observed  at  any  dosage  and  no 
treatment-related  effects  on  clinical 
signs  or  food  consumption  were  noted. 
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A  Uecreasf  m  materFial  body  weight 
gain  was  found  at  30  mg/kg/day.  The 
number  nf  live  fetu.ses  and  fetal  body 
weights  were  decreased  in  the  30  mg/ 
kg/day  group  and  the  incidence  of 
embryo  mortality  tended  to  be  higher 
but  was  not  statistically  significant.  No 
effects  on  the  number  of  implantations, 
sex  ratios,  or  external  abnormalities 
were  found.  The  incidence  of  fetuses 
with  cardiovascular  abnormalities, 
primarily  VSD.  was  increased  in  the  30 
mg/kg/day  group.  Other  developmental 
effects  observed  at  30  mg/kg/day 
included  an  increase  in  the  incidence  of 
wavy  ribs  and  curvature  of  the  scapula, 
and  a  decrease  in  the  number  of  ossified 
sacrococcygeal  vertebral  bodies.  Based 
on  these  findings,  a  maternal  NOEL  of 
30  mg/kg/day  and  a  developmental 
NOEL  of  3  mg/kg/day  are  proposed. 

In  a  range-nnding  dermal 
developmental  toxicity  study 
flumioxazin  technical  was  administered 
dermally  at  levels  of  100.  200,  400  and 
800  mg/kg/day  in  com  oil.  No  adverse 
effects  on  the  dams  were  observed  at 
doses  up  to  800  mg/kg/day.  Because  of 
the  high  degree  of  embryolethality  at 
doses  of  400  mg/kg/day  and  greater,  the 
highest  dose  selected  for  the  definitive 
study  was  300  mg/kg/day. 

On  days  6-15  of  gestation,  pregnant 
rats  were  exposed  dermally  to  dose 
levels  of  30,  100.  or  300  mg/kg/day  of 
flumioxazin  technical  in  com  oil.  No 
adverse  effe<:ts  wen;  observed  in  the 
dams  throughout  the  study.  Increased 
fetal  mortality  was  accompanied  by 
decreases  in  the  number  of  live  fetuses 
and  fetal  body  weights  at  doses  of  300 
mg/kg/day.  No  extemal  abnormalities 
were  observed  at  any  dose  level.  An 
increase  in  cardiovascular 
abnormalities,  primarily  VSD,  an 
increase  in  wavy  ribs  and  a  decrease  in 
the  number  of  ossified  sacrococcygeal 
vertebral  bodies  was  observed  at  300 
mg/kg/day.  Based  on  these  results,  a 
maternal  NOEL  of  300  mg/kg/day  and  a 
developmental  NOEL  of  30  mg/kg/day 
are  proposed. 

To  measure  the  dermal  penetration  of 
flumioxazin  under  the  conditions  of  the 
dermal  teratology  study.  13-day 
pregnant  rats  were  dermally  exposed  to 
(phenyl- '^Cj  flumioxazin.  The  systemic 
absorption  ranged  from  3.8%  at  2  hours 
to  6.9%  of  the  recovered  '^C  at  48  hours. 

ii.  Mechanistic  studies.  A  series  of 
scientific  studies  were  conducted  to 
examine  the  mechanism  and  species 
differences  in  the  production  of 
developmental  toxicity  by  flumioxazin. 
This  research  demonstrates  clear  species 
differences  between  rats,  rabbits,  mice, 
and  [in  vitro]  humans  and  indicates  a 
high  dt^ree  of  correlation  between  the 
interruption  of  heme  synthesis  and  the 


production  of  developmental  toxicity  in 
rats.  The  data  support  that  the  rat  is  a 
conservative  model  for  use  in  the  risk 
assessment  for  humans.  Specifically  the 
studies  demonstrate  that: 

•  Flumioxazin  interferes  with  normal 
heme  biosynthesis  resulting  in 
sidroblastic  anemia  and  porphyria  in 
adult  rats. 

•  '-KZ-Flumioxazin  administered  to 
pregnant  rats  on  day  12  of  gestation 
crosses  the  placenta  and  reaches  the  rat 
fetus  at  maximum  levels  of  radiocarbon 
(and  flumioxazin).  4  hours  later. 

•  No  clear  pattern  of  adsorption, 
distribution,  metabolism,  or  excretion 
was  evident  which  could  account  for 
the  species-specific  development 
toxicity  in  rats. 

•  The  critical  period  of  sensitivity  to 
the  developmental  effects  of 
flumioxazin  in  rats  is  day  12  of 
gestation.  This  correlates  with  the  peak 
period  of  protoporphyrin  IX  (PPIX) 
accumulation  in  maternal  rat  liver  and 

the  rat  fetus. 

•  A  histological  examination  of  rat 
fetus  indicated  signs  of  fetal  anemia 
within  6  hours  after  dosing,  but  no 
histological  changes  in  the  fetal  rat  heart 
were  observed  until  36  or  48  hour  after 
treatment.  No  effects  were  observed  in 
rabbit  fetus  treated  in  the  same  manner 
as  the  rats. 

•  (^her  observations  in  the 
pathogenesis  of  the  developmental 
effects  of  flumioxazin  in  rat  fetuses 
included:  enlarged  heart,  edema,  anemia 
(decreased  red  blood  cell  count  and 
hemoglobin),  delayed  closure  of  the 
interventricular  foramen,  reduced  serum 
protein  and  incomplete/delayed 
ossification  of  the  ribs. 

•  The  observation  of  enlarged  heart, 
edema  and  anemia  preceding  the 
occurrence  of  fetal  mortality  suggest 
these  effects  may  be  instrumental  in  the 
cause  of  fetal  deaths. 

•  The  occurrence  of  an  enlarged  heart 
preceding  the  failure  of  interventricular 
foramen  closure  could  be  related  to  the 
pathogenesis  rather  than  a  direct  toxic 
effect  of  flumioxazin  on  cardiac  tissue. 

•  A  strong  correlation  exists  between 
PPIX  accumulation,  an  indicator  of 
disrupted  heme  synthesis,  and 
developmental  toxicity.  Evidence  of  this 
correlation  exists  on  the  basis  of  species 
differences  between  rats  and  rabbits:  the 
critical  period  of  sensitivity  in  the  rat: 
and  compound-specific  differences  with 
two  chemicals  structurally  related  to 
flumioxazin.  one  which  produces 
developmental  effects  in  rats  and  one 
which  does  not. 

iii.  Rabbits.  In  a  pilot  dose  range- 
finding  study  in  rabbits,  flumioxazin 
technical  was  administered  to  rabbits  on 
days  7  through  19  of  gestation  via  oral 


intubation  at  dosages  of  0.  300.  500, 
1.000  and  1.500  mg/kg/day.  Clinical 
observations  were  recorded  and  on  day 
29  of  gestation,  all  does  were  sacrificed, 
caesarean  sectioned,  and  examined  for 
gross  lesions,  number  of  corpora  lutea. 
and  number  and  placement  of 
implantation  sites,  early  and  late 
resorptions  and  live  and  dead  fetuses. 
No  deaths,  abortions  or  premature 
deliveries  occurred  during  this  study. 
Dosages  of  flumioxazin  technical  as 
high  as  1 .500  mg/kg/day  did  not  result 
in  significant  clinical  or  necropsy 
observations  nor  affect  maternal  body 
weight  gains  or  feed  consumption 
values.  Similarly,  there  were  no  adverse 
effects  of  dosages  of  flumioxazin 
technical  up  to  1.500  mg/kg/day  on 
embryo-fetal  viability,  sex  ratios,  body 
weights  or  extemal  morphology. 

Based  on  these  results,  pregnant 
rabbits  were  administered  0.  300, 1,000, 
or  3,000  mg/kg/day  of  flumioxazin 
technical  on  days  7-19  of  gestation  by 
oral  gavage.  The  highest  dose  was  well 
in  excess  of  the  1.000  mg/kg/day  limit 
dose  for  developmental  toxicity  studies. 
The  3.000  mg/k^/day  dosage  tended  to 
reduce  maternal  body  weight  gains  and 
relative  and  absolute  feed  consumption 
values.  No  gross  lesions  were  produced 
at  any  dose  level.  The  3,000  mg/kg/day 
dosage  group  litters  tended  to  have 
reduced  fetal  body  weights  but  these 
differences  were  not  statistically 
different.  No  fetal  extemal.  soft  tissue, 
or  skeletal  malformations  or  variants 
were  attributable  to  the  test  substance. 
Based  on  these  data,  the  maternal  NOEL 
was  1.000  mg/kg/day  and  the 
developmental  NOEL  was  3.000  mg/kg/ 
day. 

iv.  Reproduction.  Two  pilot  range- 
finding  rat  reproduction  studies  were 
conducted  with  flumioxazin  technical  at 
dosages  from  100  to  5.000  ppm  in  the 
diet.  In  the  definitive  two-generation 
reproduction  study  in  the  rat  dietary 
levels  of  0,  50.  100.  200  and  300  ppm 
established  a  systemic  NOEL  of  200 
ppm  based  on  increased  clinical  signs 
(both  sexes  and  generations):  mortality, 
gross  and  histopathology  findings  in  the 
liver  (Fi  females):  decreased  body 
weight/ weight  gain  (Fo  and  Fi  females 
during  gestation.  Fi  males  during 
premating)  and  decreased  food 
consumption  (Fo  and  Fi  females  during 
lactation).  The  reproductive  NOEL  of 
100  ppm  was  mainly  based  on 
developmental  toxicity  at  200  ppm. 
Observed  at  200  ppm  were  a  decreased 
number  of  live-born  pups  and  reduced 
pup  body  weights.  At  300  ppm  the 
following  effects  were  observed: 
decreased  pup  body  weight  (both 
generations):  decreased  number  of  live 
pups/litter  and  viability  index  (both 
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generations):  increased  incidence  of 
abnormalities  of  the  reproductive  organs 
(predominately  atrophied  or  hypoplastic 
testes  and/or  epididymides  in  Fi  males), 
decreased  gestation  index  (F,,  females); 
decreased  mating  and  fertilit%  indices 
(Fi  males]  and  increased  clinical  signs 
(Fi  pups) 

4.  SubchroniL  to.xicitv  Subchronic 
toxicity  studies  conducted  with 
flumioxazin  technical  in  the  rat  (oral 
and  dermal),  mouse  and  dog  indicate  a 
lou  level  of  toxicity.  Effects  observed  at 
high  dose  levels  consisted  primarily  of 
duemia  and  histological  changes  in  the 
spleen   li\er  and  bone  marrow  related  to 
the  anemia 

i.  Rats.  A  90-day  subchronic  toxicity 
study  was  conducted  in  rats,  with 
dietary  intake  levels  of  0,  30,  300,  1,000 
and  3,000  ppm  flumioxazin  technical 
(98.4%  punt)  j  The  no-observed-effect- 
level  (NOEL)  of  300  ppm  was  based  on 
decreased  body  weights:  anemia; 
increases  in  absolute  and/ or  relative 
liver,  kidney,  brain  heart  and  thyroid 
weights;  and  histological  changes  in  the 
spleen,  liver  and  bone  marrow  related  to 
the  anemia, 

A  second  90-day  subchronic  toxicity 
study  was  conducted  with  a  sample  of 
Flumioxazin  Technical  of  typical  purity 
(94.8%)  at  dietary  concentrations  of  0, 
30.  300.  1 .000  and  3.000  ppm.  The    • 
NOEL  was  30  ppm  based  on  anemia  and 
related  hematological  changes:  increases 
in  liver,  heart,  kidney  and  thyroid 
weights;  and  histological  changes  in  the 
spleen,  liver  and  bone  marrow  related  to 
the  anemia. 

ii.  Mice.  Dose  levels  for  the  mouse 
oncogenicity  study  were  selected  on  the 
basis  of  results  from  a  4-week  study  of 
flumioxazin  in  the  diets  of  mice  at 
levels  of  0,  1.000.  3,000  and  10.000 
ppm.  In  this  range-finding  study, 
increases  in  absolute  and/or  relative 
liver  weights  were  noted  for  males  at 
10.000  ppm  and  at  3.000  and  10,000 
ppm  for  females. 

iii.  Dogs.  A  90-day  study  was 
conducted  in  dogs  given  gelatin 
capsules  containing  0,  10.  100  or  l.OOU 
mg/kg/day.  The  NOEL  of  10  mg/kg/day 
for  this  study  was  based  on  a  slight 
prolongation  of  activated  partial 
thromboplastin  time;  increased  total 
rholesterol  and  phospholipid  and 
elevated  alkaline  phosphatase  activity; 
increased  absolute  and  relative  liver 
weights:  and  histological  changes  in  the 
liver. 

iv.  Rats.  A  21-dav  dermal  toxicity 
study  was  conducted  in  rats  at  dose 
levels  of  0,  100,  200  or  1,000  mg/kg/day. 
The  NOEL  was  determined  to  be  300 
mg/kg/day  based  on  significantly 
decreased  hemoglobin  and  hematocrit 
values  for  females. 


5  Chronic  toxicity.  Flumioxazin 

technical  has  been  tested  in  chronic 
studies  with  dogs,  rats  and  mice  Valent 
proposes  a  chronic  oral  endpoint  of  1.8 
mg/kg  bw/day.  based  on  the  NOEL  for 
male  rats  in  the  two-year  chronic 
toxicity  oncogenicity  feeding  study. 

1  Bats  In  a  2-year  study  in  rats, 
flumioxazin  technical  administered  in 
the  diet  at  levels  of  0,  50,  500,  and  1 ,000 
ppm  produced  anemia  and  chronic 
nephropathy  in  rats  of  the  500  and  1,000 
ppm  groups  The  anemia  lasted 
throughout  the  treatment  period, 
however,  it  was  not  progressive  nor 
aplastic  in  nature  No  evidence  of  an 
oncogenic  effect  was  observed  in  rats 
and  the  NOEL  for  this  study  was  50 
ppm  (1.8  mg/kg/day  for  males  and  2  2 
mg'kg/day  for  females). 

ii  Siice  Flumioxazin  technical  was 
administered  to  mice  at  doses  of  0,  300, 
3,000,  and  7,000  ppm  in  diet  for  78 
weeks  An  increased  incidence  of 
h\pertrophv  of  centrilobular 
hepatocvtes  was  observed  in  males  of 
the  3.000  and  7.000  ppm  groups. 
Increases  in  the  incidence  of  diffuse 
hypertrophy  and  single  cell  necrosis  of 
hepatocytes  were  observed  in  females  of 
the  3,000  and  7.000  ppm  groups.  There 
was  no  evidence  of  any  treatment- 
related  effect  on  the  incidence  of 
tumors  Flumioxazin  technical  was  not 
carcinogenic  to  mice,  and  the  NOEL  for 
this  study  was  300  ppm  (31.1  mg/kg/day 
for  males  and  36.6  mg/kg/day  for 
females). 

iii.  Dogs.  Flumioxazin  technical  was 
administered  to  dogs  in  capsules  at 
daily  doses  of  0,  10,  100.  and  1.000  mg/ 
kg  bw/dav  for  1  year.  Treatment-related 
changes  in  blood  biochemistry  included 
increased  total  cholesterol  and 
phospholipid  values,  elevated  alpha-!- 
globulin  ratio  at  1,000  mg/kg/day  and 
increased  alkaline  phosphatase  activity 
in  the  100  and  1 .000  mg/kg/day  groups. 
The  absolute  and/or  relative  liver 
weights  were  elevated  in  one  animal  in 
the  100  mg/kg/day  group  and  four 
animals  of  the  1,000  mg/kg/day  group. 
Minimal  treatment-related  histological 
changes  were  noted  in  the  livers  of 
animals  at  the  1,000  mg/kg/day  group. 
Based  on  these  data  the  .NOEL  was 
determined  to  be  10  mg/kg/day. 

iv.  Carcinogenicity.  Flumioxazin  is 
not  a  carcinogen.  Adequately  designed 
studies  with  both  rats  and  mice  have 
shown  that  repealed  high  dose 
exposures  produced  anemia,  liver 
effects  and  nephropathy,  but  did  not 
produce  cancer  in  test  animals.  No 
oncogenic  response  was  observed  in  a 
rat  2-year  chronic  feeding/ oncogenicity 
study  or  in  a  78  week  study  on  mice. 
Valent  anticipates  that  the  oncogenicity 
classification  of  flumioxazin  will  be  "E" 


(no  evidence  of  carcinogenicity  for 

humans). 

6.  Animal  metabolism.  The 
absorption,  tissue  distribution, 
metabolism  and  excretion  of  phenyl- 're- 
labeled flumioxazin  were  studied  in  rats 
after  single  oral  doses  of  1  or  100  mg/ 
kg,  and  after  a  single  oral  dose  of  1  mg/ 
kg  following  14  daily  oral  doses  at  1  mg/ 
kg  of  unlabelled  material .  For  all  dose 
groups,  most  (97,9-102.3%)  of  the 
administered  radiolabel  was  excreted  in 
the  urine  and  feces  within  7  days  after 
radiolabeled  test  material  dosing. 
Radiocarbon  tissue  residue  levels  were 
generally  low  on  the  seventh  day  post- 
dosing.  Radiocarbon  residues  were 
higher  in  blood  cells  than  tissues. 
Tissue  ''*C-residue  levels,  including 
those  for  fat.  were  lower  than  blood 
levels  which  suggests  little  potential  for 
bioaccumulation.  Urinary  radiocarbon 
excretion  was  greater  in  females  than 
males  in  all  dose  groups. 

Flumioxazin  was  extensively 
metabolized  by  rats  and  35  metabolites 
were  detected  and  quanlitated.  The 
main  metabolic  reactions  in  rats  were 
(1)  hydroxylation  of  the 
tetrahydrophthalimide  moiety;  (2) 
incorporation  of  the  sulfonic  acid  group 
into  the  tetrahydrophthalimide  moiety; 
(3)  cleavage  of  the  imide  linkage:  (4) 
cleavage  of  the  benzoxazinoneamide 
and:(5)  acetylation  of  the  aniline 
nitrogen  group. 

7.  Metabolite  toxicolog\'.  Metabolism 
studies  of  flumioxazin  in  rats,  goats, 
hens,  soybeans,  and  peanuts,  as  well  as 
the  fish  bioaccumulation  study 
demonstrate  that  the  parent  is  very 
rapidly  metabolized  and,  in  animals, 
eliminated.  The  metaboUtes  detected 
and  quantified  from  plants  and  animals 
show  that  there  are  no  significant 
aglycones  in  plants  which  are  not  also 
present  in  the  excreta  or  tissues  of 
animals.  Because  parent  and  metabolites 
are  not  retained  in  the  body,  the 
potential  for  acute  toxicity  from  in  situ 
formed  metabolites  is  low.  The  potential 
for  chronic  toxicity  is  adequately  tested 
by  chronic  exposure  to  the  parent  at  the 
MTD  and  consequent  chronic  exposure 
to  the  internally  formed  metabolites. 

8.  Endocrine' disruption.  No  special 
studies  to  investigate  the  potential  for 
estrogenic  or  other  endocrine  effects  of 
flumioxazin  have  been  performed. 
However,  as  summarized  above,  a  large 
and  detailed  toxicolog>'  database  exists 
for  the  compound  including  studies  in 
all  required  categories.  These  studies 
include  acute,  sub-chronic,  chronic, 
developmental,  and  reproductive 
toxicology  studies  including  detailed 
histology  and  histopathology  of 
numerous  tissues,  including  endocrine 
organs,  following  repeated  or  long  term 


?«I«I24 


Ft'deral  Register    V 


87,  No.   251/Tuesd.iV    D.m  crnhfr    U.   2002  '  \uti(  ps 


exposures,  i  hese  studies  are  considered 
capable  of  revealing  endocrine  effects. 
The  results  of  all  of  these  studies  show 
no  evidence  of  any  endocrine-mediated 
effects  and  no  pathology  of  the 
endocrine  organs.  Consequently,  it  is 
concluded  that  flumioxazin  does  not 
possess  estrogenic  or  endocrine 
disrupting  properties. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure.  A  full  battery  of 
toxicology  testing  including  studies  of 
acute,  chronic,  oncogenicity, 
developmental,  mutagenicity,  and 
reproductive  effects  is  available  for 


flumioxazin.  In  these  risk  assessments 
Valent  has  chosen  as  the  chronic  oral 
toxic  endpoint  the  NOEL  for  males  from 
the  rat  chronic/ oncogenicity  feeding 
study,  1.8  mg/kg/day;  and  as  the  acute 
oral  toxic  endpoint  the  NOEL  (proposed 
by  EPA)  from  the  ral  oral  developmental 
toxicity  study  of  3.0  mg/kg/day.  Because 
the  acute  oral  endpoint  is  for  fetal 
toxicity  to  rats,  Valent  has  chosen  to  use 
the  full,  extra  lOX  uncertainty  factor  for 
appropriate  sub-groups  of  the 
population  as  mandated  by  FQPA. 

i.  Food.  a.  Acute  dietary  exposures  to 
flumioxazin  residues  were  calculated 
for  the  U.S.  population,  Women  13 


years  and  older,  and  five  children 
subgroups.  The  calculated  exposure 
values  are  very  conservative  because 
tolerance-level  residues  and  100%  of 
the  crop  treated  are  assumed.  For 
refinefl  sugar  from  sugarranc  and  iuirp 
frniii  gra[i<">  fur  whic  h  pr-N  •'s--iriL:  in 
required,  c<)ni:entratiii!i  t.n  \nr^  were 
consKltTPfi   Tht'  (  dli  uliiti'ii  exposures 
.nici  in<irt;in-'  <  if  •>\(>ll^u^<■  i  MOK'  fur  tti'' 
.hiiJht'r  t'xpuscd  pri iportiuns  nf  tiie 
Niibgriiups  arc  listed  belcu    In  .ill  cases, 
margins  of  exposure  relative  to  the  acute 
endpoint  from  the  rat  oral 
(it'vplnpinental  toxicity  study  exceed 
I  1)00 


Tier  I  Calculated  Acute  Dietary  Exposures  to  the  Iota,  u  S  Population  and  Selected  Sub-Populations  to 

Flumioxazin  Residues  in  Food 


Population  Subgroup 


Total  U.S.  Population 


Women  13  Years  and  Older 
Children  7  to  12  Years 


Children  1  to  6  Years    . 


All  Infants 


Non-Nursing  Infants  (<1  yr  old) 


Nursing  Infants  (<1  yr  old) 


95th  Percentile 


Exposure 
(mgAg/day) 


0.000063 


0.000040 


0.000076 


0.000153 


0.000205 


0.000217 


0.000106 


99  9th  Percentile 


MOE 


47,737 


74.350 


39.620 


19,583 


14.608 


13.807 


28,357 


Exposure 
(mg/kg/day) 


0000287 


0.000128 


0000310 


0.000599 


0000600 


0000799 


0000283 


MOE 


10.442 


23.527 


9.675 


5.008 


3.750 


3,753 


10,612 


b.  Chronic  dietary  exposures  to 
flumioxazin  residues  were  calculated 
for  the  U.S.  population  and  25 
population  subgroups.  This  modified 
Tier  I  analysis  assumes  tolerance-level 
residues,  processing  factors  for  grape 
and  cane  sugar,  and  100  percent  of  the 
crops  treated.  The  results  from  several 
representative  subgroups  are  listed 
below.  All  calculated  chronic  dietary 
r-xposures  were  below  5%  of  the  c-PAD. 
I  he  c-PAD  was  defined  as  the  NOEL 
tnin  the  rat  oral  two-year  combined 
I  hruiuc  toxicity  oncogenicity  study  (1.8 
mg/kg/day  for  males)  divided  by  the 
looX   iiii  ertainty  factor  for  the  adult 
t  xpusun-b  (0.018  mg/kg/day),  or  divided 
by  1,000  to  include  the  extra  lOX 
uncertainty  factor  for  adult  females  of 
child-bearing  age  and  infant  and 
I  lul  iren  population  subgroups  (0.0018 
lit;  k^/day).  Generally  speaking,  tbe 
Ai;«  111  y  has  no  cause  for  concern  if  total 
residue  contribution  for  published  and 
proposed  tolerances  is  less  than  100 
percent  of  the  c-PAD. 


Tier  I  Calculated  Chronic  Dietary 
Exposures  to  the  Total  U  S 
Population  and  Selected  Sub- 
Populations  TO  Flumioxazin  Resi- 
dues IN  Food 


Population  Sub- 
group 

Exposure 
(mg/k^day) 

Percent  of 
c-PAD 

Total  US.  Popu- 
lation (total) 
(0.018)* 

0.000020 

0.11 

Females  13+ 
(nursing) 
(0.0018)* 

0.000016 

089 

Females  13+ 
(preg./not 
nursing) 
(0.0018)* 

0.000015 

083 

Children  7-12 
yrs  (0.018)' 

0.000030 

0.17 

Children  1  -6  yrs 
(00018)' 

0000052 

289 

All  Infants  (<1 
year) 
(0.0018)* 

0.000067 

3.72 

Tier  I  Calculated  Chronic  Dietary 
Exposures  to  thf  Total  U  S. 
Population  and  Selected  Sub- 
Populations  TO  Flumioxazin  Resi- 
dues IN  Food — Continued 


— 1 

Population  Sub- 
group 

Exposure 
(mg/kg/day) 

Percent  of 
c-PAD 

Non-Nursing  In- 
fants (0.0018)* 

0  000082 

4.56 

Nursing  Infants 
(0.0018)' 

0000016 

0.89 

*  c-PAD  value  used  to  calculate  percent  of 
occuparxry 

ii.  Drinkiiit:  wotfi   .Siik  •■  flmni  ixa/in 
is  applied  outdoors  to  growing 
agricultural  crops,  the  potential  exists 
for  the  parent  or  its  metabolites  to  reach 
grouMii  oi  surf.ti  f  \\a\''!  that  iii.n  h^ 
used  ior  (iriiikint;  uatcr    Bf(  aus>'  of  the 
physical  properties  of  flumioxazin.  it  is 
unlikely  that  flumioxazin  or  its 
metabolites  can  leach  to  potable 
groundwater.  To  quantif\'  potential 
exposure  from  drinking  water,  surface 
water  concentrations  for  flumioxazin 
were  estimated  using  GENEEC  1.2. 
Because  Koc  could  not  be  measured 
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directly  in  adsorption-  desorption 
studies  because  of  chemical  stability, 
GEEC  values  representative  of  a  range  of 
Koc  values  were  modeled.  The 
simulation  that  was  selected  for  these 
exposure  estimates  used  an  average  Ktx 
of  385,  indicating  high  mobility.  The 
peak  GEEC  concentration  predicted  in 
the  simulated  pond  water  was  9.8  ppb. 
Using  standard  assumptions  about  body 
weight  and  water  consumption,  the 
acute  exposure  from  this  drinking  water 
would  be  0.00028  and  0.00098  mg/kg/ 
day  for  adults  and  children, 
respectively.  The  56-day  GEEC 
concentration  predicted  in  the 
simulated  pond  water  was  0.34  ppb. 
Chronic  exposure  from  this  drinking 
water  would  be  0.0000097  and  0.000034 
mg/kg/day  for  adults  and  children, 
respectively;  1.9  percent  of  the  c-PAD  of 
0.0018  mg/kg/day  for  children.  Based  on 
this  worse  case  analysis,  the 
contribution  of  drinking  water  to  the 
dietary  exposure  is  comparable  to  that 
from  food,  but  the  risk  is  still  negligible. 
2.  Non-dietary  exposure.  Flumioxazin 
is  proposed  only  for  agricultural  uses 
and  no  homeowner  or  turf  uses.  Thus, 
no  non-dietary  risk  assessment  is 
needed. 

D.  Cumulative  Effects  . 

Section  408(b)(2)(D)(v)  requires  that 
the  Agency  must  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
Available  information  in  this  context 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out, 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way. 

There  are  other  pesticidal  compounds 
that  are  structurally  related  to 
flumioxazin  and  have  similar  effects  on 
animals.  In  consideration  of  potential 
cumulative  effects  of  flumioxazin  and 
other  substances  that  may  have  a 
common  mechanism  of  toxicity,  there 
are  currently  no  available  data  or  other 
reliable  information  indicating  that  any 
toxic  effects  produced  by  flumioxazin 
would  be  cumulative  with  those  of  other 
chemical  compounds.  Thus,  only  the 
potential  risks  of  flumioxazin  have  been 


considered  in  this  assessment  of 
aggregate  exposure  and  effects. 

Valent  will  submit  information  for 
EPA  to  consider  concerning  potential 
cumulative  effects  of  flumioxazin 
consistent  with  the  schedule  established 
by  EPA  at  62  FR  42020  (Aug.  4,  1997) 
and  other  subsequent  EPA  publications 
pursuant  to  the  Food  Quality  Protection 
Act. 

E.  Safety  Determination 

1.  U.S.  population — i.  Acute  risk.  The 
potential  acute  exposure  from  food  to 
the  U.S.  population  and  various  non- 
child/infant  population  subgroups 
provide  MOE  values  exceeding  1,000. 
Addition  of  the  worse  case,  but  small 
"background"  dietary-  exposure  from 
water  reduces  the  MOE  value  at  the 
99.9th  percentile  from  10.442  to  5,291. 
In  a  conservative  policy,  the  Agency  has 
no  cause  for  concern  if  total  acute 
exposure  to  adults  calculated  for  the 
95th  percentile  (for  the  Tier  I  calculated 
acute  dietary  exposure  using  tolerance 
level  residues  and  100%  crops  treated) 
yields  a  MOE  of  100  or  larger.  For 
women  of  child  bearing  age  where  an 
MOE  of  1,000  or  larger  is  appropriate, 
the  addition  of  water  to  the  diet  of 
women,  13  vears  and  older,  reduces  the 
MOE  (99.9th  percentile)  from  23,527  to 
7,353.  It  can  be  concluded  that  there  is 

a  reasonable  certainty  that  no  harm  will 
result  to  the  overall  U.S.  Population  and 
many  non-child/infant  subgroups  from 
aggregate,  acute  exposure  to  flumioxazin 
residues. 

ii.  Chronic  risk.  Using  the  dietary 
exposure  assessment  procedures 
described  above  for  flumioxazin, 
calculated  chronic  dietary  exposure 
resulting  from  residue  exposure  from 
proposed  uses  of  flumioxazin  is 
minimal.  The  estimated  chronic  dietar>' 
exposure  from  food  for  the  overall  U.S. 
Population  and  many  non-child/infant 
subgroups  is  0.11  to  0.89%  of  the 
appropriate  c-PAD.  Addition  of  the 
small  but  worse  case  potential  exposure 
from  drinking  water  (calculated  above) 
increases  exposure  by  0.0000097  mg/kg 
/day  and  the  maximum  occupancy  of 
thec-PAD  from  0.89  to  1.43%  (women 
13  +).  CJenerally,  the  Agency  has  no 
cause  for  concern  if  total  residue 
contribution  is  less  than  100%  of  the 
appropriate  c-PAD.  It  can  be  concluded 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  overall  U.S. 
Population  and  many  non-child/infant 
subgroups  from  aggregate,  chronic 
exposure  to  flumioxazin  residues. 

2.  Infants  and  children — safety  factor 
for  infants  and  children.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
flumioxazin,  FFDCA  section  408 


provides  that  EPA  shall  apply  an 
additional  margin  of  safety,  up  to  ten- 
fold, for  added  protection  for  infants 
and  children  in  the  case  of  threshold 
effects  unless  EPA  determines  that  a 
different  margin  of  safety  will  be  safe  for 
infants  and  children. 

i.  Children.  The  toxicological  database 
for  evaluating  pre-  and  post-natal 
toxicity  for  flumioxazin  is  complete 
with  respect  to  current  data 
requirements.  Developmental  toxicity 
was  observed  by  both  oral  and  dermal 
routes  in  rats.  Therefore,  reliable  data 
support  use  of  the  standard  100-fold 
uncertainty  factor  and  an  additional 
uncertainty  factor  of  lOX  for 
flumioxazin  to  be  further  protective  of 
infants  and  children. 

ii.  Developmental  toxicity  studies. 
Flumioxazin  shows  developmental 
toxicity  in  the  absence  of  maternal 
toxicity  in  rats.  Mechanistic  studies 
demonstrate  that  the  effect  is 
specifically  related  to  the  inhibition  of 
heme  synthesis,  that  the  effect  shows 
considerable  species  specificity,  and 
that  the  rat  is  a  conservative  surrogate 
species  for  the  potential  for 
developmental  toxicity  in  man.  No 
developmental  toxicity  was  obser\'ed  in 
rabbits.  Developmental  toxicity  to  the 
pups  was  seen  in  the  rat  reproduction 
study  at  doses  that  were  not  toxic  to  the 
parental  animals. 

a.  Rats.  In  the  definitive  rat  oral 
developmental  toxicity  study,  pregnant 
rats  were  administered  oral  doses  of  0. 
1 ,  3,  10  or  30  mg/kg/day  of  flumioxazin 
technical  on  days  6  through  15  of 
gestation.  No  maternal  deaths  were 
observed  at  any  dosage  and  no 
treatment-related  effects  on  clinical 
signs  or  food  consumption  were  noted. 
A  decrease  in  maternal  body  weight 
gain  was  found  at  30  mg/kg/day.  The 
number  of  live  fetuses  and  fetal  body 
weights  were  decreased  in  the  30  mg/ 
kg/day  group  and  the  incidence  of 
embryo  mortality  tended  to  be  higher 
but  was  not  statistically  significant.  No 
effects  on  the  number  of  implantations, 
sex  ratios,  or  external  abnormalities 
were  found.  The  incidence  of  fetuses 
with  cardiovascular  abnormalities, 
primarily  VSD,  was  increased  in  the  30 
mg/kg/day  group.  Other  developmental 
effects  observed  at  30  mg/kg/day 
included  an  increase  in  the  incidence  of 
wavy  ribs  and  cur\'ature  of  the  scapula, 
and  a  decrease  in  the  number  of  ossified 
sacrococcygeal  vertebral  bodies.  Based 
on  these  findings,  a  maternal  NOEL  of 
30  mg/kg/day  and  a  developmental 
NOEL  of  3  mg/kg/day  are  proposed. 

On  days  6-15  of  gestation,  pregnant 
rats  were  exposed  dermally  to  dose 
levels  of  30,  100,  or  300  mg/kg/day  of 
flumioxazin  technical  in  com  oil.  No 
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adverse  eliect.s  vvert)  observed  in  the 
dams  throughout  the  study.  Increased 
fetal  mortality  was  accompanied  by 
decreases  in  the  number  of  live  fetuses 
and  fetal  body  weights  at  doses  of  300 
mg/kg/day.  No  external  abnormalities 
were  observed  at  any  dose  level.  An 
increase  in  cardiovascular 
abnormalities,  primarily  VSD,  an 
increase  in  wavy  ribs  and  a  decrease  in 
the  number  of  ossified  sacrococcygeal 
vertebral  bodies  was  observed  at  300 
ing/kg/day.  Based  on  these  results,  a 
maternal  NOEL  of  300  mg/kg/day  and  a 
developmental  NOEL  of  30  mg/kg/day 
are  proposed. 

To  measure  the  dermal  penetration  of 
flumioxazin  under  the  conditions  of  the 
dermal  teratology  study.  13-day 
pregnant  rats  were  dermaJly  exposed  to 
[phenyl- '-"CI  flumioxazin.  The  systemic 
absorption  ranged  from  3.8%  at  2  hours 
to  6.9%  of  the  recovered  '-H::  at  48  hours. 

b.  Mechanistic  studies.  A  series  of 
scientific  studies  were  conducted  to 
examine  the  mechanism  and  species 
differences  in  the  production  of 
developmental  toxicity  by  flumioxazin. 
This  research  demonstrates  clear  species 
differences  between  rats,  rabbits,  mice, 
and  (in  vitro)  humans  and  indicates  a 
high  degree  of  correlation  between  the 
interruption  of  heme  synthesis  and  the 
production  of  developmental  toxicity  in 
rats.  The  data  support  that  the  rat  is  a 
conservative  model  for  use  in  the  risk 
assessment  for  humans.  SpeciHcally  the 
studies  demonstrate  that: 

•  Flumioxazin  interferes  with  normal 
heme  biosynthesis  resulting  in 
sidroblastic  anemia  and  porphyria  in 
adult  rats. 

•  '••C-Flumioxazin  administered  to 
pregnant  rats  on  day  12  of  gestation 
crosses  the  placenta  and  reaches  the  rat 
fetus  at  maximum  levels  of  radiocarbon 
(and  flumioxazin).  4  hours  later. 

•  No  clear  pattern  of  adsorption, 
distribution,  metabolism,  or  excretion 
was  evident  which  could  account  for 
the  species-specific  development 
toxicity  in  rats. 

•  The  critical  period  of  sensitivity  to 
the  developmental  effects  of 
flumioxazin  in  rats  is  day  12  of 
gestation.  This  correlates  with  the  peak 
period  of  protoporphyrin  IX  (PPIX) 
accumulation  in  maternal  rat  liver  and 
the  rat  fetus. 

•  A  histological  examination  of  rat 
fetus  indicated  signs  of  fetal  anemia 
within  6  hours  after  dosing,  but  no 
histological  changes  in  the  fetal  rat  heart 
were  observed  until  36  or  48  hour  after 
treatment.  No  effects  were  observed  in 
rabbit  fetus  treated  in  the  same  manner 
as  the  rats. 

•  Other  observations  in  the 
pathogenesis  of  the  developmental 


ettects  ol  Uumioxazin  in  rat  letuses 
included:  enlarged  heart,  edema,  anemia 
(decreased  red  blood  cell  count  and 
hemoglobin),  delayed  closure  of  the 
interventricular  foramen,  reduced  serum 
protein  and  incomplete/delayed 
ossification  of  the  ribs. 

•  The  observation  of  enlarged  heart, 
edema  and  anemia  preceding  the 
occurrence  of  fetal  mortality  suggest 
these  effects  may  be  instrumental  in  the 
cause  of  fetal  deaths. 

•  The  occurrence  of  an  enlarged  heart 
preceding  the  failure  of  interventricular 
foramen  closure  could  be  related  to  the 
pathogenesis  rather  than  a  direct  toxic 
effect  of  flumioxazin  on  cardiac  tissue. 

•  A  strong  correlation  exists  between 
PPIX  accumulation,  an  indicator  of 
disrupted  heme  synthesis,  and 
developmental  toxicity.  Evidence  of  this 
correlation  exists  on  the  basis  of  species 
differences  between  rats  and  rabbits;  the 
critical  period  of  sensitivity  in  the  rat; 
and  compound-specific  differences  with 
two  chemicals  structurally  related  to 
flumioxazin.  one  which  produces 
developmental  effects  in  rats  and  one 
which  does  not. 

c.  Rabbits.  Pregnant  rabbits  were 
administered  0,  300,  1.000.  or  3,000  mg/ 
kg/day  of  flumioxazin  technical  on  days 
7  -  19  of  gestation  by  oral  gavage.  The 
highest  dose  was  well  in  excess  of  the 
1,000  mg/kg/day  limit  dose  for 
developmental  toxicity  studies.  The 
3,000  mg/kg/day  dosage  tended  to 
reduce  maternal  body  weight  gains  and 
relative  and  absolute  feed  consumption 
values.  No  gross  lesions  were  produced 
at  any  dose  level.  The  3,000  mg/kg/day 
dosage  group  litters  tended  to  have 
reduced  fetal  body  weights  but  these 
differences  were  not  statistically 
different.  No  fetal  external,  soft  tissue, 
or  skeletal  malformations  or  variants 
were  attributable  to  the  test  substance. 
Based  on  these  data,  the  maternal  NOEL 
was  1 ,000  mg/kg/day  and  the 
developmental  NOEL  was  3.000  mg/kg/ 
day. 

iii.  Reproductive  toxicity  study.  In  the 
two-generation  reproduction  study  in 
the  rat  dietary  levels  of  0,  50,  100,  200 
and  300  ppm  established  a  systemic 
NOEL  of  200  ppm  based  on  increased 
clinical  signs  (both  sexes  and 
generations);  mortality,  gross  and 
histopathology  findings  in  the  liver  (Fi 
females);  decreased  body  weight/weight 
gain  (F()  and  Fi  females  during  gestation. 
Fl  males  during  premating)  and 
decreased  food  consumption  (Fo  and  Fi 
females  during  lactation).  The 
reproductive  NOEL  of  100  ppm  was 
mainly  based  on  developmental  toxicity 
at  200  ppm.  Observed  at  200  ppm  were 
a  decreased  number  of  live-born  pups 
and  reduced  pup  body  weights.  At  300 


ppm  tne  lollovving  ettects  were 
observed:  decreased  pup  body  weight 
(both  generations);  decreased  number  of 
live  pups/litter  and  viability  index  (both 
generations);  increased  incidence  of 
abnormalities  of  the  reproductive  organs 
(predominately  atrophied  or  hypoplastic 
testes  and/or  epididymides  in  Fi  males); 
decreased  gestation  index  (Fn  females); 
decreased  mating  and  fertility  indices 
(Fl  males)  and  increased  clinical  signs 
(Fi  pups). 

iv.  Prenatal  and  postnatal  sensitivity. 
Flumioxazin  interferes  with  normal 
heme  biosynthesis  resulting  in 
sidroblastic  anemia  and  porphyria  in 
adult  rats.  Clear  species  differences 
between  rats,  rabbits,  mice,  and  (in 
vitro]  humans  were  demonstrated.  There 
is  a  high  decree  of  correlation  between 
the  interiui'tiMii  of  heme  synthesis, 
conseqiK  nt  i'lMX  accumulation,  and  the 
producti   li    t   li'velopmental  toxicity  in 
rats.  The   itti  Mippnrt  that  the  rat  is  a 
conser\atui:  inndel  fur  use  in  the  risk 
assessment  for  humans. 

v.  Acute  exposure  and  risk.  The 
potential  acute  exposure  from  food  to 
the  various  child  and  infant  population 
subgroups  all  provide  MOE  values 
exceeding  1,000.  Addition  of  the  worse 
case,  but  small  "background"  dietary 
exposure  from  water  (0.00098  mg/kg/ 
day)  to  the  99.9th  percentile  food 
exposure  for  infants  reduces  the  MOE 
value  b-om  3,753  to  1 .686.  In  a 
conservative  policy  with  the  addition  of 
Ihe  FQPA  extra  lOX  uncertainty  factor, 
the  Agency  has  no  cause  for  concern  if 
total  acute  exposure  to  infants  and 
children  calculated  for  the  95th 
percentile  for  the  Tier  1  acute  dietary 
exposure  yields  a  MOE  of  1 ,000  or 
larger.  It  can  be  concluded  that  there  is 
a  reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate,  acute  exposure  to  flumioxazin 
residues. 

vi.  Chronic  exposure  and  risk.  Using 
the  conservative  exposure  assumptions 
described  above,  the  percentage  of  the  c- 
PAD  that  will  be  utilized  by  dietary 
(food  only)  exposure  to  residues  of 
flumioxazin  ranges  from  0.17%  for 
children  7-12  years,  to  4.6%  for  Non- 
Nursing  Infants.  Adding  the  worse  case 
potential  incremental  exposure  to 
infants  and  children  from  flumioxazin 
in  drinking  water  (0.000034  mg/kg/day) 
increases  the  aggregate,  chronic  dietary 
.xpiisiiri'  liv  1.9%.  The  addition  of  the 
.  xpiiMif.'  attributable  to  drinking  water 
inert  1'  -  <]],■   M  I  upancy  of  the  c-PAD 
for  Nwii  ^u!^iil^  Infants  to  6.44%.  EPA 
generalh  !i  t-  ni  concern  for  exposures 
below  100%  uf  the  (    PAD  \"-<  .uis-  the 
tP.*\D.  in  this  r.a.sf  im  iuilin^  tti'-  extra 
lOX  FQPA  uncertainty  factor,  represents 
the  level  at  or  below  whii  h  (iailv 
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aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health  It  can  be  concluded 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate,  (hronic 
exposure  to  flumioxazin  residues. 

vii.  Determination  of  safety — 
Summon  -  .Aggregate  acute  or  chronic 
dietary  exposure  to  various  sub- 
populations  of  children  and  adults 
demonstrate  acceptable  risk  (Chronic 
dietary-  exposures  to  flumioxazin 
ocrupy  considerably  less  than  100%  of 
the  appropriate  c-PAD.  and  ail  acute 
dietary  MOE  values  exceed  1,000. 
Chronic  and  acute  dietary  risk  to 
children  from  flumioxazin  should  not 
be  of  f;oiicern  Further,  flumioxazin  has 
only  agricultural  uses  and  no  other  uses. 
such  as  indoor  pest  control,  homeowner 
or  turf,  that  could  lead  to  unique. 
enhanced  exposures  to  yulnerable  sub- 
groups of  the  population.  It  can  be 
concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to  the 
U.S.  Population  or  to  anv  sub-group  of 
the  U.S.  population,  including  infants 
and  children,  from  aggregate  chronic  or 
aggregate  acute  exposures  to 
flumioxazin  residues  resulting  from 
proposed  uses. 

F.  Intfrnatioruil  Tolerances 

Flumioxazin  has  not  been  evaluated 
by  the  World  Health  Organization.  loint 
Meeting  on  Pesticide  Residues  (IMPRl 
and  there  are  no  f  ,odex  Maximum 
Residue  Limits  (MRLi  tor  flumioxazin 
MRL  values  have  been  established  to 
allow  the  following  uses  of  flumioxazin 
111  the  following  countries. 


Country 

Crop 

MRL  (ppm) 

Brazil 

Soybean 

0.05 

Argentina 

Soybean 
Sunflower 

0.015 
0.02 

Paraguay 

Soyt)ean 

0.015 

South  Atrica 

Soybean 
Groundnut 

0  02 
0.02 
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BILLING  CODE  S560-S0-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0077;  FRL-7286-8] 

Certain  New  Chemicals;  Receipt  and 
Status  Infornfiation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  Section  5  of  the  Toxic 

Substances  Control  Act  (TSCA)  requires 
anv  person  who  intends  to  manufacture 
(defined  by  statute  to  include  importj  a 
new  chemical  (i.e  ,  a  chemical  not  on 
the  TSCA  Inventory  I  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(dl(2l  and 
5(d)(3)  of  TSCA.  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufacture  notice  (PMN)  or  an 
applK;ation  for  a  test  marketing 
exemption  ( TME).  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  re\iew  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  November  20, 
2002  to  December  10.  2002,  consists  of 
the  PMNs  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period. 

DATES:  Comments  identified  bv  the 
docket  ID  number  OPPT-  2002-0077 
and  the  specific  PMN  number  or  TME 
number,  must  be  received  on  or  before 
January  30,  2003 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery-courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Cunningham,  Acting  Director, 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics  (7408M),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW  .  Washington,  DC  20460- 
0001;  telephone  number:  (202)  554- 
1404;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  md\  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  thfe  submitter 
of  the  premanufacture  notices  addressed 
m  the  action  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 

Information  ^ 

1 ,  Docket  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2002-0077,  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm  Bl02-Reading 
Room.  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington.  DC  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1 744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  IS  located  in  EPA  Docket  Center, 
is  (202) 566-0280 

2.  Electror,)c  aciPss.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the    Federal  Register"  listings  at 
http://www  epa.gov  fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  IBl  Once  in 
the  system,  select  "search.  '  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
rt\  ailable  in  EPA's  electronic  public 
docket   Wher  «  i  Tument  is  selected 
from  the  iiitit  x  um  m  EPA  Dockets,  the 
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system  wiii  identity  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
.Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 

I  I  ^•-,^  uu     f 'li'  publicly  available 

1  M  k.i  in  tttri.iU  through  the  docket 
tai  ilit\  1  iciitified  in  Unit  I.B.I.  EPA 
int.'.'ui-  u,  work  tnw.-irHs  proviriing 
■  ■{••I  \<.'>s\Ai   arces.s  to  .ill    if  thf  pnhlicly 

iv,iil.ihlf  iliM  k'-'  i]i.i'i'rMl-.  'hr-MUgh 
Ll'A  s  .jlfLtr'-iui^    piit.li,    >iM,  i^ft 
For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
tti.it  piihlu:  comments,  whether 
sutiinitt.il  electronically  or  in  paper, 
will  ti.'  mndfi  available  for  public 
V 1.  wiiic  in  Kl'A's  electronic  public 
(l.K  k>'t  IS  l-\\\  receives  th>-m  and 
withiiut     Si.iiii^e.  unless  \t\>-  '     !!ini--!i' 
contains    >)p\ Ml;.'!''''!  iiMt.T-i.ti   '  Hi.  or 
nthpf  intiinii.iti.  Ill  '.\  n^  ^sf  ^lis,  i- 1-.  .rn  is 
r<'stni  It'll  h\  st.it  III-    V\  li-'M  f.l'  \ 
iiifiitifi-'s  a  conuni'iit      utinuag 
( <i[iviiL;tiied  materi  1^   hi'.\  wul  provide 

1  [-•■ttTfn.  !■  I;  ■  tfM'  ni.it.-nal  in  the 
•.WrsiMi)  ,•',  thf  I  oiiuuHut  that  is  placed  in 
!  r A  s  .i-M  tr  nic  public  docket.  The 

•  Mitirf  (iriiited  comment,  including  the 
iipvrighted  material,  will  be  available 

ill  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 

i.'hvMr.-il    •    ■    tfj.       j    .1    ki-<    Will    h.' 

!rcuiiinrrt!il  !..  hi'A  s  i;ltK  tniiiK.  public 
docket.  Public  comments  that  are 
!!i  iil-<i    r  i.'!!v.T"d  to  the  docket  will  be 
s(  .uuitil  ill  1  pi  I  tHJ  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
nhipc  ts  will  be  photographed,  and  the 
ptiutii^iiph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
deli  very /courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  and  sp>ecific  PMN 
niimhor  or  TME  number  in  the  subject 
liiu    ill  'tie  first  page  of  your  comment. 
('!>•, I  St    -iisure  that  your  conunents  are 
subimtted  within  the  specified  comment 
i)eriod.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  oth»Tw  is.  protected  by  statute,  please 
fn!l«)w  the  instructions  in  Unit  l.D.  Do 
nut  use  KPA  Dockets  or  e-  mail  to 
siitimit  CBI  or  information  protected  by 
statute. 

1   Electronically.  If  you  submit  an 

•  I'M  t run H  conunent  as  prescribed  in  this 
iiiit   \.\\\  ffTom mends  that  you  include 


your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
infonsi  itiMi  in  the  body  of  your 
comnient  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
(!)  R(  )M    !  his  ensures  that  vou  can  be 
iiieuiifii'ii  ,is  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
vnur  rnmment.  EPA's  policy  is  that  EPA 
vMil  !i  -t  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
and  made  available  in  EPA  s  electron  u 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  diffu  ulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  !>•'  aVilo  u>  <  onsider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  KFA  •^ 
electronic  public  riocket  to  submit 
comments  to  hP  \  '■!••<  tr'nn,  aiK  is 
h!}'\  s  pr>'ft'rr"'i  inftlMi!  f.T  rt'ieuini; 
Luimnerits  l,'.'  Jiret  ti)  [<j  hV.\  Dock-ets 
at  http://www.epa.gov/edocket,  and 
follow  the  on'iiM'  instrmtions  for 
submitting  chik;:..  nis   i  )nce  in  the 
system,  select"  search      nil  tiuii  k'  \  in 
docket  ID  number —  UPl'  r  ^UU^  uur? 
The  system  is  an"  anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  oppt.ncic®epa.gov.  Attention; 
Docket  ID  Number  OPPT-2002-0077 
and  PMN  Number  or  TME  Number  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addr'sscs  that  are 
automatically  captured  by  KP  \  s  e-mail 
system  are  included  as  part    if  the 
comment  that  is  ;  ;  n  .■  i  m  <tu'.  official 
public  docket,  and  iuade  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  fii-'  form  i'    \\Mid 
the  use  of  special  chardcters  diiJ  in\ 
form  of  encryption. 

2.  By  mail.  Send  yoiir  comments  to: 
Document  Control  Office  {7407M), 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 


Protection  Agencv,  1200  Pennsylvania 
Ave.,  NW  .  Washington.  DC  20460- 
0001 

3-  By  hand  deliven'  or  <  .luner.  Deliver 
your  comments  to;  OPPT  Document 
Contrn!  riffi(  .-  iTKT))  in  EPA  East 
Building  Km    h42H.  1201  Constitution 
Ave    NW     Washington.  D(^   Attention 
Dn(  ket  ID  Number  OPPT -^2002-0077 
and  PMN  Number  or  TME  Number  The 
DC.( )  is  open  from  Sam    to  4  p  m  , 
Monday  through  Friday    excluding  legal 
holidays   The  telephone  number  for  the 
DCO  is  IJ02t  554-^^30 

/)  //iin  Shniihj  I  Submit  CBI  Tn  tbf 
.At,v'.'i'  V  ' 

Ho  not  submit  informatKm  that  you 
1  onsidi^r  to  be  ("BI  electronically 
through  EP.'Ws  electronic  public  iJ()(;ket 
or  by  >'  mail   You  ma\  (  lainj 
informatum  that  you  submit  to  EP.A  as 
CB\  by  marking  any  part  or  all  of  that 
information  as  CB!  I  if  you  submit  CBI 
un  disk  or  CI)  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  ''It'i  trooK  alh  within  the  disk  or 
(ID  K(  )M  the  spei  ifii   information  that  is 
("BI|.  Information  so  marked  will  not  be 
disclosed  ex(  ept  in  act  ordance  with 
procedures  set  forth  in  40  (TR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  C.Bl.  a  copy  of 
the  comment  that  doe.s  not  contain  the 
information  claimed  as  (iBI  must  be 
suhniittf'd  for  inclusion  in  the  public 
docket  .iiid  KP.^■s  .>K-i  tronu   public 
docket   i!  vou  sitniii'  :hi'     ipy  that  does 
not  cont.i.n  (  HI  on  disk  oi  CD  ROM, 
mark  thf  outride  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  q!it'<;tinns  about 
CBI  or  the  procedures  fir     i  mr.iiik;  i  H! 
please  consult  th»'  t.»i  hmi    il  p.»'rson 
listed  under  FOR  FURTHER  ^NFORMATION 
CONTACT 

,'     iS  h,it  Should  I  Consider  as  I  Prepare 
My  L,ommen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  as^umfifins  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 
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6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7  Make  sure  to  submit  vour 
comments  b\'  the  deadline  in  this 
document 

8.  To  ensure  proper  receipt  by  EP,^, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  and  the  specific 
PMN  number  you  are  commenting  un  in 
the  subject  line  on  the  first  page  of  your 
response   You  may  also  provide  the 
name.  date,  and  Federal  Register 
citation 

II.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
'defined  bv  statute  to  include  import)  a 
new  chemical  (i  e  ,  a  chemical  not  on 
the  TSCA  Inventory  to  notify^  EPA  and 
comply  with  the  statutory  provisions 


pertaining  to  the  manufacture  of  new 

chemicals  Under  sections  5(d)(2)  and 
5(d)(3i  of  TSCA.  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
perio(Jic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals  This  status  report,  which 
covers  the  period  from  November  20. 
2002  t(.i  December  10,  2002.  consists  of 
the  PMNs  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
.\gencv  has  received  under  TSC.-\ 
section  5  during  this  time  period. 

Ill,  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the  PMNs 
pending  or  expired,  and  the  notices  of 


commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period.  If  you  are  interested  in 
information  that  is  not  included  in  the 
following  tables,  you  may  contact  EPA 
as  described  in  Unit  II.  to  access 
additional  non-CBl  information  that 
may  be  available. 

In  Table  1  of  this  imit,  EPA  provides 
the  following  information  (to  the  extent 
that  such  information  is  not  claimed  as 
CBI)  on  t.n.-  PMNs  received  by  EPA 
during  i;  ;^  [•«:■:  'he  EPA  case  number 
assignee  t    inc  ININ;  the  date  the  PMN 
was  received  by  EPA:  the  projected  end 
date  for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN  anri  the  chemical  identity. 


I.  41  Premanufacture  Notices  Received  From:  ii '20/02  to  12/10/02 


Case  No. 


Received 
Date 


Pro)ected 

Notice 
End  Date 


Manufacturer  Imponer 


P-03-0127 
P  ^3-0128 

P-0 3-0129 
P-03-0130 
P-03-0131 

P-03-O132 

P-03-0133 

P-03-0134 

P-03-0135 
P-03-0136 

P-03-0137 


1 1  ,'20/02 
1 1  '20/02 

11/21/02 
11/21/02 
11/20/02 

11/20/02 

11/20/02 

11/21/02 

11/20/02 
11/22/02 

11/22/02 


P-03-0138        11/22/02 


P-03-0139        11/22/02       i  02/20/03 


0218/03  Reterra 

02  18.'03  The  Dow  Criemical 

Company 

02,19  03  CBI 

02, 19' 03  CBI 

02/18/03  CBi 

02/18/03  CBI 

02/18/03  CBI 

02/19/03  CBI 

02  1  a  03  CBI 

02/20/03  CIBA  Specialty  Chemi- 
cals Corporation 

02/20/03  CB! 


02/20/03       CIBA  Specialty  Chemi- 
cals Corporation, 
Textile  Etiects 
CBI 


Use 


Chemical 


P-03-0140        11/25/02 


P-03-0141 
P-03-0142 
P-Oa-0144 

P-03-0145 
P-03-0146 
P-03-0147 


P-03-0148 
P-03-0149 


11/25/02 
11/25/02 

11/26/02 

11/26/02 
11/27/02 
11/25/02 


11/25/02 
11/25/02 


02/23/03  Sasol  North  America 
Inc. 

02/23/03       Zeon  Chemicals  Inc. 

02/23/03       CBI 

02/24/03       Hi-Tech  Color,  Inc. 

02/24/03       CBI 
02/25/03       CBI 

02/23/03  R  T  Vanderbilt  Com- 
pany. Inc. 

02/23/03  '  R  T  Vanderbilt  Com- 
pany, Inc 

02/23/03  R.T  Vanderbilt  Com- 
pany, Inc. 


P-03-0150     111/27/02       I  02/25/03        Solutia  inc 


(S)  Intermediate  for  polyester  resins 
(S)  Semiconducting  polymer  tor  light 

emitting  electronic  devices 
(G)  Fragrance 

(G)  Open  non-dispersive  jse 
(G)   Polymer   intermediate,    industrial 

coating 
(G)   Coatinc    "-lateral,   non-dispersive 

use 
(G)  Coaling   matenal.   non-dispersive 

use 
(S)  Polymer  stabilizer 

(G)  Compressor  lubricant 

(S)  Photoinitiator  for  industrial  coat- 
ings 

(G)  An  aid  to  polymenzation  at  parts 
per  million  (ppm)  levels  in  emulston 
polymenzation  (catalyst) 

(Gi  Textile  Dye 


(G)  Component  of  odorant  composi- 
tions for  highly  dispersive  applica- 
tions 

(G)  Surlactant'emulsitier 


(G)  Industrial  solvent 

(G)  Destructive  use 

(G)    Polyurethane    resin   for   coating 

agent 
(G)  Component  of  plastic  disc. 
(G)  Defoamer 
(S)  Functional  filler  for  polymers 


(S)  Functional  filler  for  polymers 
(S)  Functional  filler  for  polymers 

(S)  Binder  for  industnal  coatings 


(G)  Polyester  polyoi 

(G)     Semtconducting     light     emitting 

polyftuorene  copolymer 
(G)  Propanoic  acid,  substituted  ester 
(G)  Acrylic  resin 
(G)  Polysilazane 

(G)  Polysilazane 

(G)  Polysilazane 

(S)  Phosphorous  acid.  tri-Ci:  u-alkyl 

esters 
(G)  Dibastc  acid  ester 
(G)  Substituted  aromatic  ketone 

(G)  Cot>alt(ii)  organic  comp>lex 


(G)  Substituted  alkylamlno  pt>enyl  azo 
substituted  isomdole 


(G)  Tncycltc  acetal 


(S)  2-propanol,  1,1',1"-nitrilotris- 
compounds  witti  polyethylene  glycol 
hydrogen  sulfate  Ci:  ,„-alkyl  ethers 

(G)  Alky!  ether 

(G)  Metallocene  fluoride  complex 

(G)  Aliphatic  polyurethane 

(G)  Polyurethane 

(G)  Mixed  alkyl  phosphate  ester 

(S)  Silane  ethenyltnmethoxy-,  reac- 
tion products  with  wollastonite 
(ca(sio3)) 

(8)  Silane  ethenyltnethoxy-  reaction 
products  with  wollastonite  (ca(sio3)) 

(S)  2-propenoic  acid  2-methyl-.  3- 
(trimethoxysilyl)propyl  ester  reac- 
tion products  with  wollastonite 
(ca(sio3)) 

(G)  Oil-free  polyester  resin 


7')<l,<0 


\vd, 
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I.  41  PREMANUFAClUHh  NoiiCfcb  RbCEIVED  FROM.  11/20/02  TO  12/10/02 — Continued 


Case  No. 

Received 
Date 

1 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-03-0151 

11/27/02 

02/25/03 

CBI 

(G)  Dyestutf  for  ink 

(G)  Benzendisulfonic  acid,  substituted 
anthraquinone  denvative,  ammo- 
nium sodium  salt 

P-03-0152 

11/29/02 

02/27/03 

CBI 

(Q)  Coupling  agent 

(G)  Substituted  silane 

P-03-0153 

12/02/02 

03/02/03 

CBI 

(S)  Moisture  cure  adhesive 

(G)  Polyester  polyurethane 

P-03-0154 

12/02/02 

03/02/03 

Interplastic  Corp 

(S)     A     monomer     combined     with 
sytrene  and  unsaturated  polyester 
resins 

(S)  1 ,2-benzenedicarboxylic  acid, 
mixed  esters  with  benzyl  ale, 
cyclohexanol,  2-ethyl-1-hexanol, 
furmanc  acid  and  propylene  glycol 

P-03-0158 

11/27/02 

02/25/03 

Reichhold,  Inc. 

(G)  Coating 

(G)  Alkanediol  homopolymer,  polymer 
with  polyether  polyol  and 
isocyanate 

P-03-0159 

12/03/02 

03/03/03 

CBI 

(S)  Polymerization  catalyst 

(G)  Tnalkylaluminum  metal  halide  re- 
action product 

P-03-0160 

12/05/02 

03/05/03 

CBI 

(G)  Ion  exchange  resin 

(G)  Cross-linked  polymer 

P-OS-0161 

12/05/02 

03/05/03 

CBI 

(G)  Uv-cunng  type  resin  component 

(G)  Aromatic  sultomum  salt 

P-03-0162 

11/27/02 

02/25/03 

CBI 

(G)  Surfactant 

(G)  Mixed  alkyl  phosphate  ester 

P-03-0163 

1 1/27/02 

02/25/03 

CBI 

(G)  Surfactant 

(G)  Mixed  alkyl  phosphate  ester,  so- 
dium salt 

P-03-0164 

12/05/02 

03«)5/03 

Ashland  Inc  .  Environ- 
mental Health  and 
Satety 

(G)  Ion  exchange  resin  regeneration 

(G)  Amine  cartxjxylate 

P-03-0165 

12/09/02 

03/09/03 

CBI 

(G)  Processing  aid 

(G)  Salt  of  a  modified  polyacrylamide 

P-03-0166 

12/09/02 

03/09/03 

CBI 

(G)  Processing  aid 

(G)  Salt  of  a  modified  polyacrylamide 

P-03-0167 

12/09/02 

03/09/03 

CBI 

(G)  Processing  aid 

(G)  Salt  of  a  modified  polyacrylamide 

P-03-O168 

12/09/02 

03/09/03 

CBI 

(G)  Processing  aid 

(G)  Salt  of  a  modified  polyacrylamide 

P-03-0169 

12/10/02 

03/10/03 

CBI 

(G)  Adhesive 

(G)  Polyglycidyl  ether 

In  Table  II  of  this  unit,  EPA  provides 
the  following  information  (to  the  extent 
that  such  information  is  not  claimed  as 


CBI)  on  the  Notices  of  Commencement 
to  manufacture  received: 


28  NOTICES  OF  Commencement  From:  11/20/02  to  12/10/02 


Case  No. 

Received  Date 

Commencement/ 
Import  Date 

Chemical 

P-00-0938 

11/26/02 

11/14/02 

(G)  Blocked  polyisocyanafe 

P-0 1-0037 

12/05/02 

11/21/02 

(G)  Polymenc  scale  inhibitor 

P-01-0817 

11/21/02 

11/17/02 

(G)  Silicone  aery  late 

P-01-0901 

11/26/02 

05/16/02 

(G)  Aromatic  salts 

P-0 1-0902 

11/26A)2 

05/16/02 

(G)  Aromatic  salts 

P-02-0163 

12/03/02 

11/26A)2 

(G)  Acrylale  copolymer 

P-02-0359 

11/22/02 

10/30/02 

(G)  Substituted  pyndine  coupled  with  diazotized  substituted  nitrobenzonitrile, 
diazotized  substituted  t)enzenamir)e  and  substituted  pyndmecartxjnitnle 

P-02-0522 

11/21/02 

09/03/02 

(G)  Substituted  acndin  naphtha  substituted  tjenzamide 

P-02-0548 

11/22/02 

^o/2Am^ 

(G)  Substituted  pyrazole  ester 

P-02-0565 

12A)4/02 

11/24/02 

(G)  Organic  transition  nwtal  complex 

P-02-0655 

11/29/02 

11/09/02 

(G)  Copolymer  of  acrylic  and  methacrylic  esters 

P-02-0700 

11/22/02 

10/31/02 

(G)  Fluorochemmical  acrylate  polymer 

P-02-0708 

12/03/02 

11/26/02 

(G)  Multifunctional  polycarbodiimide  (substance  a  and  b) 

P-02-0709 

12/03/02 

11/26/02 

(G)  Multifunctional  polycarbodiimide  (substance  a  and  b) 

P-02-0752 

12/10/02 

11/11/02 

(G)  Salt  of  aromatic  acids  and  aliphatic  amine 

P-02-0771 

12/09/02 

11/08/02 

(G)  Polyether  polyurethane 

P-02-0775 

12/10/02 

12A)5/02 

(G)  1,1'methylenebis(diisocyanalo]benzene.  polyetherpolyol  polymer 

P-02-0787 

11/25/02 

11/20/02 

(G)  Epoxy  functional  styrenated  methacrylale 

P-02-0799 

12/05/02 

11/11/02 

(G)  Acrylic  resin 

P-02-0810 

11/20/02 

10/23/02 

(G)  Tilanium-aluminum  complex 

P-02-0868 

11/27/02 

10/31/02 

(G)  Substituted  anthraquinone 

P-02-0871 

12/09/02 

11/20/02 

(G)  Fluoropoiymenc  sulfonic  aad  salt 

P-02-0875 

11/29/02 

11/20«)2 

(G)  Modified  phenoxy  resin  dispersion 

P-02-0878 

11/27/02 

11/15/02 

(G)  Dimer  ester 

P-02-0879 

11/22/02 

11/11/02 

(G)  Alicyclic  hydrocartxxi  resin 

P-02-0919 

11/27/02 

11/21/02 

(G)  Unsaturated  polyester 

P-99-0037 

12A)5/02 

10/31/02 

(G)  Aromatic  urethane  acrylale 

P-9»-0817 

12A)9/02 

10/28/02 

(G)  Salt  of  an  acrylic  acid-acrylamide  terpolymer 
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List  of  Subjects 

Kn\  ironinentdl  protf^ctinn  rhemicals. 
i'remanufdcturer  nutic  e.s 

Dated:  December  20,  2002. 
Sandra  R.  Wilkins. 

Acting  Director.  Information  Management 

Division,  Office  of  Pollution  Prevention  and 

Toxics. 

(FR  Dnr  02-:i2q8q  Filed  12-30-02;  8:45  am] 

BILLING  CODE  6560-50-S 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices: 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  nutifu  ants  listed  beluw  hd\  e 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817t|jj  and 
§  225.41  of  the  Board's  Regulation  Y  ( 1 2 
CFR  225.41)  to  acquire  a  bank,  or  bank 
holding  company  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragrafh  "  <>\  the  Act  (12 
U.S.C.  1817(j)(7}). 

The  notices  are  a\riilahif  tur 
immediate  inspecti   ri  it  the  Federal 
Reserve  Bank  indii  atcd   The  iii)ti(  ev 
also  will  be  availabi-'  tnr  in^[u-(  tiii  «t 
the  office  of  the  Board  of  Gci\frn(irs. 
Interested  pprvnn<;  may  expres.s  their 
views  in  urit.iiL;  •    ;tie  Reserve  Hank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
15.2003. 

A.  Federal  Reserve  Bank  of  Chit  ago 
(Phillip  laeksMH    .Xj-i  .u.it.^.i,-  Otiu.'i 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Antonia  Whalen,  Clementine 
Whalen  and  Nathaniel  Whalen,  all  of 
Chicago,  Illinois,  and  Amanda  Whalen, 
Portland,  Oregon,  acting  in  concert  with 
their  parents,  Wayne  W.  Whii*  ii  iiii 
Paula,  Wolff,  Chicago,  Illinois,  to  retain 
ownership  of  the  outstanding  shares  of 
Unionbancop,  Inc.,  Ottawa^J41inois  diil 


thereb 


!iiir>'(  tl\"  rr-tain  \Mtinc  '^ 


han 


UnionliaiiK    ^tnMtii    iil.iii'is 
UnionbabnkVCentrai,  Princeton,  Illinois; 
Unionbank/We>^t  Mat  omb,  Illinois,  and 
Unionbank/Nortiiut  ht,  Hanover, 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 

System.  December  24.  2002. 

ji'tiniter  |    Johnson. 

Secretary  of  the  Board. 

[FR  Dor    (Vi   T2976  Filed  12-30-02;  8:45  am) 

BHXING  CQOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  (  ompanies  listed  in  this  notice 
haye  apphed  to  the  Board  for  approval, 
pursuant  t(  the  Bank  Holding  Company 
Act  of  1955  (12  U.S.C.  1841  et  seq.) 
(BHC;  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
hanks  and  nonbanking  companies 
owned  hv  the  bank  holding  company. 
including;  the  companies  listed  below. 

The  appln  an  ms  listed  below,  as  well 
as  other  rt-lat.'a  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  thr  Inderal  Reserve  Bank 
indic  ated  The  dppiication  also  will  be 
a\d!ial)ie  for  inspection  at  the  offices  of 
tti>  fii  ard  of  Governors.  Interested 
pt  rso:)^  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BH(   Alt  (12  U.S.C,  1842(c)),  If  the 
proposal  dlso  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
staiuiards  in  section  4  of  the  BHC  Act 
(:.  ISC.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States, 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  http://v^'ww.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  23. 
2003 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker.  Community  Affairs 
Officer)  600  Atlantic  Avenue.  Boston. 
Massachusetts  02106-2204: 

1.  Chittenden  Corporation, 
Burlington,  Vermont;  to  acquire  100 
pen  ent  of  the  common  stock  of  Granite 
State  Bankshares.  Inc..  and  thereby 
indirectly  acquire  100  percent  of  the 
voting  shares  of  Granite  Bank,  both  of 
Keene.  New  Hampshire. 

Board  of  Governors  of  the  Federal  Reserve 
System   n<^<  fmhKr  24.  2002. 
Jennifer  1    lohnson, 
Secretary  of  the  Board. 

[FR  Doc.  02-32977  Filed  12-30-02;  8:45  am] 
BttJJNO  COOe  6210-01-8 


FEDERAL  TRADE  COMMISSION 

Public  Workshop   Publtc/Pnvste 
Partnerships  To  Combat  Cross-BorOer 
Fraud 

AGENCv:  Federal  Trade  Commission. 

action:  Notice  of  public  workshop  and 
opportunity  for  comment. 

summary;  The  Federal  Trade 
Commission  ("FTC"  or  "Commission") 
will  hold  a  public  workshop  on  how  to 
build  public/private  partnerships  to 
combat  cross-border  fraud  against 
consumers.  The  workshop  will  explore 
how  the  private  and  public  sectors  can 
work  together  to  identify',  stop,  and 
bring  effective  enforcement  actions 
against  cross-border  fraud  operators;  any 
legal  constraints  on  cooperation;  and 
recommendations  for  partnerships  and 
legislative  and  other  measures  to  assist 
the  FTC  in  combating  cross-border 
fraud. 

DATES:  The  workshop  will  be  held  on 
February  19  and  20,  2003.  from  9  a.m. 
to  5  p.m.,  at  FTC  headquarters.  600 
Pennsylvania  Avenue.  NW., 
Washington.  DC,  in  Commission 
Meeting  Room  432  and  Room  332 
(overflow).  The  workshop  is  open  to  the 
public  and  there  is  no  fee  for 
attendance.  Pre-registration  is  not 
required. 

Request  to  Participate  as  a  Panelist:  A 
written  request  to  participate  as  a 
panelist  in  the  workshop  must  be  filed 
by  January  24.  2003.  If  you  are  selected, 
you  will  be  notified  on  or  before  January 
31,  2003.  For  further  instructions,  please 
see  the  "Requests  to  Participate  as  a 
Panelist  in  the  Workshop"  section 
below. 

Written  Comments:  Whether  or  not 
selected  to  participate  as  a  panelist,  you 
may  submit  written  comments  on  the 
general  subject  of  the  workshop  and  in 
response  to  any  discussion  questions 
that  are  posed  below.  Such  comments 
must  be  filed  on  or  before  February  14, 
2003.  For  further  instructions  on 
submitting  comments,  please  see  the 
"Form  and  Availability  of  Comments" 
section  below.  To  read  our  policy  on 
how  we  handle  the  information  that  you 
submit,  please  visit  http://www.ftc.gov/ 
ftc/ privacy. htm 

ADDRESSES:  Written  comments  and  any 
request  to  participate  as  a  panelist  in  the 
workshop  should  be  submitted  to: 
Secretary'.  Federal  Trade  Commission. 
Room  159.  600  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20580. 
Alternatively,  they  may  be  sent  by  e- 
mail  to  crossborderfraud@ftc.gov. 

FOR  FURTHER  INFORMATtON  COHTACf 
Stacy  Feuei    -  ^    ^'  - 
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sfeuer®ftc.gov,  or  Maureen  Ck)oney. 
(202)  326-3485.  mcooney® ftc.gov. 
International  Division  of  Consumer 
Protection.  Federal  Trade  Commission. 
600  Pennsylvania  Avenue,  NW., 
Washington.  DC  20580.  A  detailed 
agenda  and  additional  information  on 
the  workshop  will  be  posted  on  the 
FTC's  Web  site,  http://www.ftc.gov,  by 
February  5,  2003. 

SUPPLEMENTARY  INFORMATION: 

Background  information  and 
Workshop  (loais 

The  globalization  of  the  marketplace 
poses  [ii'vv    ui'l  iliffii  li!'  I  h.illfiiu''--  for 
consunii'i  jxnici  tnin  i,iv\  fuinn  iMiit'nt. 
Developments  in  trade  and  technology 
have  given  consumers  and  businesses 
vvuie  and  unprecedented  access  to  new 
products,  information,  and  markets. 
These  innnvatinns  have  provided 
consurut'is  iiui  iiusiufsses  with 
considerable  benefits   But  fraud 
operators  also  have  exploited  these 
developments  to  deceive  large  numbers 
of  consumers  in  numerous  jurisdictions. 
Pyramid  and  lottery  schemes,  travel  and 
credit-related  ploys,  and  high-tech 
scams  such  as  modem  and  page 
hijacking  are  examples  of  the  types  of 
frauds  perpetrated  across  national 
borders  that  victimize  consumers,  harm 
legitimate  businesses,  and  reduce 
consumer  confidence  in  the  global 
marketplace. 

It  is  often  more  difficult  to  combat 
cross-border  fraud  than  to  combat 
domestic  scams.  Cross-border  fraud 
operators  strike  quickly  using  easily 
accessible  mechanisms  (including 
telephone,  e-mail,  and  the  world  wide 
web);  victimize  thousands  of  consumers 
in  a  short  period  of  time;  and  disappear 
(along  with  the  procpods  df  th^ir 
frauds).  They  face  a  rfldtivi'lv  low  threat 
of  civil  or  criminal  p;  is.-,   iti  ,n  Smm  lu^. 
law  enforcement  agt'iu-ieb  ium:  j;ii>  a 
limited  ability  to  pursue  fraud  operators 
outside  their  jurisdiction  and  may  be 
constrained  in  sharing  evidence  with 
their  foreign  counterparts.  Moreover, 
court-ordered  remedies  prohibiting 
fraud  operators  from  engaging  in  certain 
conduct  generally  are  ineffective  across 
borders. 

The  FTC  has  been  developing  new 
strategies  to  deal  with  the  challenges 
posed  by  cross-border  fraud.'  It  has 
built  relationships  with  its  law 


'  For  a  discussion  of  specific  challenges  ami 
approaches  to  cros8-t>order  fraud.  s«>  The  Interface 
of  Competition  and  Consumer  Protection.  Prepared 
Remarks  of  Timothy  I   Muris.  Chairman.  Federal 
Trade  Commission,  at  the  Fordham  Corporate  Law 
Institute's  Twenty-Ninth  Annual  Conference  on 
International  Antitrust  l^w  and  Policy,  New  York 
Qty,  October  31 .  2002  A  copy  of  the  text  can  l>e 
found  at  tittp/Ztirww. ftc.gov/spoeches/muris/ 
02 1 03  Ifordham.pdf. 


enforcement  counterpart.<!  abroad  to 
enforce  laws  prohibiting;  inf.nr  or 
deceptive  practices  and  aisn  has  workHd 
with  private  sector  entities  iru  hiding 
businesses,  industry  associations,  and 
consumer  groups.  Now.  the  FTC  seeks 
to  expand  its  ability  to  combat  cro^s- 
border  fraud  by  increasing  cooperation 
between  the  Commission  and  such 
private  sector  entities. 

.^s  a  fir?;t  step,  the  T'ommissinn  will 
CdisM'ni'  a  wiirkshop  to  fxaminp  th^' 
[nihli(   and  private  st>(  tors   mutual 
inft^rcsts  in  combating  cross-border 
fraud.  Business  and  industry 
n'prf'sontativ.'s    statf  and  federal 
cnnsuint'r  prntei  tinn  and  financ  idl 
rt'culatMrs   dii'l  .  unsumer  groups  that 
h.ivi'  .Ml'  iMuitiTcil  firnhlems  with  cross- 
Ixiriifr  fraud  an-  -'spfiiallv  encouraged 
t)    part!(  ipatr    We  also  invite  foreign 
buMiu's-^»'s  and  fort'ikjn  government 
officials  that  have  ►■nk;aued  in  successful 
public/private  partnerships  to  attend  the 
worii.shon 

Workshop  parlK  ipants  will  discuss 
existing  private  sei  tor  initiatives  to 
combat  cross  border  fraud  as  well  as 
existing  barriers  to  increased 
cooperation.  Participants  also  will 
explore  when  and  how  the  private 
sector  can  share  information  about  fraud 
with  law  enforcement  authorities, 
including  financial  and  asset 
information  about  investigative  targets 
and  defendants.  Panelist  also  will 
discuss  how,  in  appropriate 
circumstances,  legitimate  private  sector 
businesses  can  fight  fraud  bv 
suspending  domain  names,  telephone 
services,  mailing  services,  or  payments 
and  credit  processing  services  to  fraud 
operators  located  aboard  who  are  often 
difficult  to  reach  through  court  orders. 
P  irtiripants  also  will  address  the 
t'MMiuiin    if  using  practical  and 
•■■1  tui'Mi'i;)!  .il  s.'lutii-ns  from  the  private 
s.jLti^r  ti.  dddr'"---  >  ros-,  fiorder  fraud 
perpetrated  over  the  Internet 
Participants  are  also  invited  to  discuss 
business-to-business  initiatives  that 
might  be  instructive  in  developing  new 
ways  to  combat  cross-border  consumer 
fraud. 

We  encourage  interested  parties  to 
submit  ideas  for  ways  to  increase 
public/private  cooperation  to  combat 
cross-border  fraud.  We  also  invite 
interested  parties  to  highlight  any 
obstacles  to  private  sector  cooperation 
in  combating  cross-border  fraud;  to 
submit  ideas  for  legislative  and  other 
changes  to  address  these  obstacles;  and 
to  discuss  potential  disincentives  to 
increased  cooperation  and  ways  to 
overcome  those  disincentives. 

Following  the  workshop,  the 
Commission  plans  to  prepare  a  report  to 
the  U.S.  Congress  discussing  certain 


constraints  on  international  law 
enforcement  cooperation  facing  both  the 
FTC  and  the  private  sector,  and 
suggesting  wrays  to  improve  cross-border 
law  enforcement.  We  hope  to  include 
appropriate  proposals  that  emerge  from 
the  workshop 

Below  is  a  non-exhaustive  list  of 
issues  to  be  addressed  at  the  workshop 
Written  comments  need  not  address  all 
of  these  issues 

1.  General  Issues 

To  set  the  framework  for  the 
workshop,  the  FTC  requests  comments 
on  the  general  issues  raised  bv  the 
workshop: 

a.  What  cross-border  fraud  issues  is 
the  private  sector  facing  or  expecting? 
How  do  businesses,  industry 
associations,  and  C(jnsumer  groups 
define  and  identify  cross-border  fraud  in 
the  consumer  context' 

b  How  can  the  private  sector  assist 
the  FTC  in  fighting  cross-border  fraud ' 

c   What  mechanisms  does  the  private 
sector  currentlv  use  to  detect,  stop,  and 
deter  cross-border  fraud^  Are  there 
existing  business-to-business  initiatives 
that  could  serve  as  models  for 
partnerships  between  the  FTC  and  the 
private  sector':"  How  can  these 
mechanisms  and  initiatives  be  adapted, 
improved  or  expanded? 

d  What  are  the  key  obstacles  to 
expanded  public/ private  cooperation  in 
fighting  cross-border  fraud' 

e.  What  are  the  potential  downsides 
for  th<^  private  sector  in  cooperating 

w  ith  the  PTC  in  fighting  cross-border 
fraud?  What,  if  anything,  can  the  FTC 
do  to  mitigate  anv  potential  negative 
effects? 

f.  What  information  about  the  extent 
of  cross-border  fraud,  and  about  costs  to 
legitimate  businesses,  including 
statistical  mformaiton.  can  the  private 
sector  provide  to  the  FTC'  What 
information  can  the  private  sector 
provide  about  costs  related  to 
cooperation  with  law  enfort:ement:' 

2   Infommation  Sharing 

Different  panels  of  the  workshop  will 
address  the  abilitv  of  the  private  sector 
to  share  information  with  the  FTC— - 
both  to  prevent  and  detect  fraud  and  to 
assist  the  FTC  in  providing  redress  to 
the  victims  of  fraud  The  FTC  requests 
comments  on  the  following  general 
information  sharing  issues: 

a.  What  types  of  information  can 
private  entities  share  with  the  FTC 
about  investit;ati\  (•  targets  and 
defendants  in  <  ivil  fraud  matters'' 

b   .\r»>  there  mechanisms  for  sharing 
information  among  privat-'  ■-•■^  t  ir 
entities  tfiat  1  Mil  Id  assist  the  i-'Ti    in 
fighting  I  ross-horder  fraud' 
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c.  Are  there  legal,  structural, 
technological  or  other  limits  on  the 
private  sector's  ability  to  share 
information  about  investigative  targets 
and  defendants  with  the  FTC  in  civil 
fraud  investigations  and  lawsuits? 

d.  Are  there  ways  that  legitimate 
businesses  can  share  consumer 
complaints  they  receive  with  the  FTC 
for  inclusion  in  the  FTC's  Consumer 
Sentinel  database?  ^ 

e.  What  role  does  consumer  consent 
play  in  relation  to  information  sharing? 

f.  Is  there  information  that  the  FTC 
could  share  with  the  private  sector  that 
would  facilitate  private  sector  assistanf:e 
to  the  FTC  in  civil  fraud  investigations 
and  lawsuits? 

g.  Are  there  legal  or  other  limits  on 
the  FTC's  ability  to  share  information 
with  private  entities  that  inhibit  the 
private  sector  from  providing 
information  about  investigative  targets 
and  defendants  to  the  FTC  in  civil  fraud 
investigations  and  lawsuits? 

h.  Are  there  legal  or  other  limits  on 
other  public  sector  agencies  sharing 
information  with  the  FTC,  including 
information  obtained  through 
partnerships  with  the  private  sector,  in 
civil  fraud  investigations  and  lawsuits? 

i.  What  legislative  or  other  changes 
could  relieve  constraints  on  information 
sharing  with  the  FTC  in  civil  fraud 
investigations  and  lawsuits? 

3.  The  Financial  Sector 

The  financial  sector  has  had  much 
experience  with  cross  border  consumer 
transactions.  We  recognize  that  cross- 
border  fraud  harms  consumer 
confidence  in  the  global  marketplace 
and  presents  challenges  to  participants 
in  the  financial  system.  The  FTC  seeks 
comment  on  the  extent  and  costs  of 
cross-border  consumer  fraud  to  the 
private  sector,  and  on  methods  that 
financial  sector  entities  can  employ  to 
stop  fraud  and  reduce  the  profitability 
and  proliferation  of  cross-border 
schemes: 

a.  What  are  the  costs  of  cross-border 
consumer  fraud  to  legitimate  businesses, 
including  businesses  in  the  financial 
sector  such  as  financial  institutions  and 
other  financial  services  providers, 
credit-card  issuers,  electronic  payment 
systems  operators,  and  money 
transmitters  (collectively,  "financial 
sector  entities")?  How  are  these  costs 
measured? 

b.  What  are  some  mechanisms  for 
practical  cooperation  between  the  FTC 
and  financial  sector  entities  in  fighting 
cross-border  telemarketing  fraud. 
identity  theft,  pretexting,  and  the  variety 


•*  See  vvwH.consumer.gov/senlinel, 


of  scams  that  misuse  financial  and 
payment  systems? 

c.  Are  there  ways  in  which  financial 
sector  entities  can  assist  in  combating 
cross-border  fraud  by  providing 
information  to  the  FTC  about  suspicious 
transactions  or  other  questionable 
financial  practices  of  concern  in  FTC 
civil  fraud  investigations  and  lawsuits? 

d.  Are  there  circumstances  in  which 
financial  sector  entities  can  assist  the 
FTC  by  cutting  off  fraud  operators' 
access  to  their  sen'ices  or  by 
interrupting  or  suspending  financial 
transaction  processing  and  settlement 
through  various  payment  systems? 

e.  Are  there  ways  in  which  financial 
sector  entities  can  assist  the  FTC  in  civil 
fraud  investigations  and  lawsuits  by 
providing  the  FTC  with  information 
about  investigative  targets  or  defendants 
that  have  transferred  funds  to  uiuelated 
offshore  entities  and/or  by  providing  the 
FTC  with  information  from  their 
offshore  subsidiaries  or  affiliates? 

f.  Are  there  legal  or  other  limits  on 
financial  sector  entities  assisting  the 
FTC  in  civil  fraud  investigations  and 
lawsuits?  If  so,  are  there  any  legislative 
or  other  changes  that  would  relieve 
these  constraints? 

g.  What  are  the  costs  of  cross-border 
consumer  fraud  to  financial  sector 
participants  and  financial  markets 
through  fraudulent  activities  by  FTC 
investigative  targets  and  defendants  as  a 
result  of  misuse  of  legitimate  payment 
systems,  asset  dissipation,  and  other 
financial  frauds  used  by  FTC 
investigative  targets  and  defendants? 

h.  What  are  the  possibilities  for 
increased  information  sharing  with  the 
FTC.  particularly  concerning  targets  and 
defendants  that  have  transferred  the 
proceeds  of  consumer  fraud  schemes 
offshore  in  circumvent  FTC  civil 
consumer  redress  judgments? 

4.  Internet 

The  FTC  seeks  comment  on  how 
Internet  service  providers,  domain 
registrars,  and  other  Internet-related 
businesses  can  assist  in  preventing 
fraud  operator  from  using  the  Internet  to 
perpetrate  fraudulent  schemes? 

a.  Are  there  ways  in  which  the  private 
sector  can  provide  assistance  to  the  FTC 
in  civil  fraud  investigations  and 
lawsuits  to  identify,  locate,  and  track 
cross-border  fraud  operators  who  use 
the  Internet  (including  email)  to 
perpetrate  fraudulent  schemes? 

b.  Can  the  private  sector  provide 
practical  or  technological  solutions  for 
combating  fraudulent  schemes 
perpetrated  over  the  Internet  (including 
by  email)  to  the  FTC  in  civil  fraud 
investigations  and  lawsuits? 


c.  Are  there  ways  in  which  electronic 
communications  providers  can  improve 
or  modify  their  policies  and  practices 
regarding  data  retention  and  disclosure 
of  investigative  requests  for  information, 
subject  to  existing  law.  to  facilitate 
information  sharing  in  civil  fraud 
investigations  and  lawsuits? 

d.  Are  there  any  legal  or  other  limits 
to  providing  such  assistance  to  the  FTC 
in  civil  fraud  investigations  and 
lawsuits?  If  so.  are  there  any  legislative 
or  other  changes  that  would  relieve  such 
constraints' 

5.  Other  I  hiid-Farty  Ser>1ce  Providers 

Cross-border  fraud  operators  often  use 
a  variety  of  other  commercial  services  to 
perpetrate  frauds  and  dissipate  assets. 
Some  of  these  businesses  engage  in 
legitimate  business  activities  while 
others  are  participants  in  the  fraud.  The 
FTC  seeks  comment  on  how  legitimate 
commercial  third-party  senice 
providers  can  assist  the  FTC: 

a  What  role  can  service  providers, 
such  as  telephone  and  wireless  carriers, 
commercial  mailbox  facilities,  private 
courier  ser\'ices,  telephone  call  centers, 
list  brokers,  and  mail-order  fulfillment 
houses,  play  in  helping  to  combat  cross- 
border  fraud? 

b.  Are  there  ways  in  which  service 
providers  can  share  information  with 
the  FTC  about  suspicious  transactions 
or  questionable  business  practices  by 
investigative  targets  or  defendants  in 
civil  fraud  investigations  and  lawsuits? 

c.  Are  there  ways  in  which  service 
providers  can  suspend  ser\'ices  to  FTC 
investigative  targets  or  defendants? 
What  are  the  appropriate  circumstances 
for  doing  so? 

d.  Are  there  ways  in  which  service 
providers  can  improve  or  modify'  their 
policies  and  practices  regarding  data 
retention  and  disclosure  of  investigative 
requests  for  information,  subject  to 
existing  law.  to  facilitate  information 
sharing  in  civil  fraud  investigations  and 
lawsuits? 

6.  Public/Pri\  hie  M(.(i»  Is  for 
Cooperation 

The  FTC  recognizes  that,  around  the 
world,  there  are  a  variety  of  govenunent 
and  non-governmental  entities  that 
participate  in  prosecuting  consumer 
fraud.  The  FTC  also  recognizes  that  law 
enforcement  authorities  in  the  U.S.  and 
in  other  countries  have  formed 
successful  public/private  partnerships 
to  combat  other  types  of  crime  and  civil 
fraud.  The  FTC  seeks  to  learn  from  these 
experiences: 

a.  What  existing  public/private 
partnership  models  with  federal  or  state 
civil  or  criminal  law  enforcement 
authorities  in  the  U.S.  and  foreign  law 
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entorcenieat  dutliunties  can  tje  aiiapifd 
to  assist  the  FTC  in  combating  cross- 
bordet  fraud? 

7.  (  (iiiMiiiiii  .mil  Husini'SN  I  ilu.  .timn 
PartiHM  shi  |is 

Uie  !■  IL.  iiumjently  works  with 
businesses  and  industry  to  provide 
education  on  consumer  issues.  The  FTC 
seeks  comment  on  ways  it  can  engage 
with  the  private  sector  to  provide 
education  about  cross-border  fraud: 

How  can  the  FTC,  other  pubhc 
entities,  and  the  private  sector  partner  to 
better  educate  consumers  and 
businesses  about  ways  to  thwart  cross- 
border  fraud? 

Kfinirst    III  I'.ii  IH  ip.ilc  ,)s  ,1   I', in  I' I  is!   lii 
ihf  \\  111  kshiij) 

If  yuu  wish  to  participate  as  a  panelist 
in  the  workshop,  you  must  notify  the 
FTC  in  writing  by  January  24.  2003. 
Such  requests  should  be  made  either  by 
mail  to  the  Secretary  of  the  FTC  or  by 
e-mail  to  crossborderfmud@ftc.gov.  A 
request  to  participate  as  a  panelist 
should  be  captioned  "Public  Workshop: 
Public/Private  Partnerships  to  Combat 
Cross-Border  Fraud — Request  to 
Participate.  P035302."  Each  person  is 
asked  to  include  in  the  request  the  topic 
area  for  participation,  a  statement  of 
expertise  in  or  knowledge  of  the  issues 
relevant  to  that  topic,  and  contact 
information,  including  a  telephone 
number,  and  email  address.  Unless 
submitting  by  email,  an  original  and  two 
copies  of  each  document  should  be 
submitted.  Panelists  will  be  notified  of 
their  selection  by  January  31,  2003. 

Using  the  following  criteria.  FTC  staff 
will  select  a  limited  number  of  panelists 
to  participate  in  the  workshop: 


1.  ine  part)  na.s  oxpertise  in  or 
knowledge  of  the  issues  that  are  the 
focus  of  the  workshop. 

2.  The  party's  participation  would 
promote  a  balance  of  interests  being 
represented  at  the  workshop. 

3.  The  party  has  been  designated  by 
one  or  more  interested  parties  who 
timely  file  requests  to  participate  as  a 
party  who  shares  group  interests  with 
the  designator(s). 

In  addition,  there  will  be  time  during 
the  workshop  for  those  not  serving  as 
panelists  to  ask  questions. 

Fiirni  and  \vailahility  of  Comments 

. ..  ;.i.  i..:.ih  ['.if.  discussion,  the  FTC 
requests  that  interested  persons  submit 
written  comments  on  the  general  subject 
of  the  workshop  and  in  response  to  any 
questions  posed  on  issues  that  could  be 
addressed.  Comments  should  be 
captioned  "Public  Workshop:  Public/ 
Private  Partnerships  to  Combat  Cross- 
Border  Fraud— Comment,  P035302." 

Persons  sending  written  comments 
should  submit  an  original  and  two 
copies  of  each  document.  To  enable 
prompt  review  and  public  access,  paper 
submissions  should  include  a  version 
on  diskette  in  PDF,  ASCII,  WordPerfect, 
or  Microsoft  Word  format.  Diskettes 
should  be  labeled  with  the  name  of  the 
person,  and  the  name  and  version  of  the 
word  processing  software  used  to  create 
the  document.  Alternatively,  comments 
may  be  emailed  to 
crossborderfraud@ftc.  gov. 

Written  comments  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act,  5 
U.S.C.  552,  and  FTC  regulations,  16  CFR 
part  4.9,  Monday  through  Friday 
between  the  hours  of  8:30  a.m.  and  5 
p.m.  at  the  Public  Reference  Room  130, 
Federal  Trade  Commission,  600 


i'fiuisylvania  Avenue.  NW., 
Washington,  DC  20580.  Th>s  notice  and. 
to  the  extent  technologically  possible, 
all  comments  will  also  be  posted  on  the 
FTC  Web  site,  http://www.ftc.gov. 

By  direction  the  Commission. 
Donalds  rt.i I k 

Sevn'tan 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  tor  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvement  Acts  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b){2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Trans  No. 


Acquiring 


Acquired 


Entities 


Transactions  Granted  Early  Termination— 09/30/2002 


20021184  

Ripplewood  Partners,  L.P 

Rotjerl  H.  Baker  

All  American  Chevrolet.  Inc. 
Bob  Baker  Automalive,  Inc. 
Bob  Baker  Automative,  Inc. 

Bob  Baker  Imports.  Inc 
Bob  Baker  Volkswagen,  Inc 
El  Ca|on  Luxury  Cars,  Inc. 
University  Ford,  Inc 

20021187  

Berkshire  Hathaway  Irx: 

Comdisco  Holding  Company  IrK 

Comdisco  Holding  Company  IrK. 

20021189  

Lumlna  Parent  S  A  R  L 

FdG  Capital  Partners  LLC  

Schneider  Electnc  S  A 

Enron  Corp  (Debtor-in-PossessJon)  .... 

Legrand  S  A 

20021193  

Enron  Corp  (Debtor-in-Possession) 

20021196  

TPG  Partners  III,  LP  „ 

SAirGroup  AG  

Gate  Gourmet  Holding  AG 

20021198  

J.P.  Morgan  Chase  &  Co 

Federated  Department  Stores,  Irx: 

Arizona  Mail  Order.  Inc 

Bedford  Fair  Apparel.  Inc. 

Family  Farm  Gifts,  Inc. 

• 

FIgl's  Gifts.  Inc 
Figi's  Inc 

Figis  Mail  Order  Gifts,  Inc. 

LM&B  Catalog,  Inc 

PC  Flowers  &  Gifts  com  LLC 

20021200  

Nippon  Yusen  Kabushiki  Kaisha   

Chnstos  N   Kntikos  

Ceres  Terminals  Incorporated. 
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Trans  No. 

Acquiring 

Acquired 

Entities 

2002^201    

TransCanada  Pipelines  Limited  

Liroesiooe  Electro''  '''js'       

Entiipvest  Li.C 

Ktonchie-  (-  *e'  Company  LLC. 

Transactions  Granted  Early  Termination— 10/01/2002 


20021056 


E.I   duPoni  de  Nemours  and  Company     ChemFrst  inc 


ChemFlrst  Inc. 


Tranaactlona  Granted  Early  Termination— l(y03/2002 


20021197 


SPX  Corporation 


Vance    International     Inc.    Employee  i  Vance  International,  Inc. 

Stock  Ownership  Plan. 


Transactions  Granted  Early  Termination— 10/04/2002 


?002''i52    I  International  Business  Machines  Cor-    ACCESS360  

poration 

20021163    Medtronc   Inc  '  Spmai  Dynamics  Co'-poraion 

20021183    Wart)urg   Pincus  Equity  Partners   LP        Centerpuise  lIC 

20021202  General  Electnc  Company  i  Castle  Harlan  Paine^s  i^'    L.P. 


20021204  Blue  Holdings  Corp  

20021206  Provimlux  Investments  S  A 

20021207  Atlantic  Equity  Partners   Ml    LP 

20021 205  


20021210 
20021211 
2CK32  '213 

2002^214 
2002  ■'222 


Vivendi  Environment   S  A 

Intalenergia  S  p  A  

Car?    F     Pau      c  c     Gd'smiih    Inter- 

r-iationa'  !nc 
H  !  G    i^vestrnen;  G'Ouc  ^  ^ 


Blue  Holdings  Corp>oratiori 
Blue  Holdings  Corp      


Linsaiata    Capital    Partners    Funa    iv 

L  P 

JP   Morgan  Chase  &  Co  

Thomas  H    Lee  Equity  Fund   V   L.P   . 

Cooperative       Centraie       RaiMeisen-     C'"f  Group  mc       

Boerenleenbank  B  A 
Cooperative        Centraie        Raitteisen-     Kon.oKiMKe  Phmos  Eiecvo-^cs  \  V. 

Boerenleenbank  B  A 
James  D    Reigle  Trust  dated  Decern 

ber  15    19^8 


Illinois  "^OO'  WorKS  IflC 


ACCESS360 

Spi'ia   "'." amies  Corporation. 
Suizer  intra  ^he-apeutJca  Inc. 
lor  T-acK    Inc 
L  5   <=  te'  Distnlxition  Group,  Inc. 

Gcv's-  •>-   "■e-national.  Inc. 


Potpourri  H: 


--a'lon. 


Bbe  ^oia  -^'j!-  .: 

Picker  Financial  Group,  L.L.C. 

Picker  Financial  Group,  L.LC. 

P'e—rt'*  v*,'F  -1  .o  -Q^     '^c. 
T'-.f-  v*«e«-'  Be":  ..  .  •^'■I'bi^. 


Transactions  Granted  Early  Termination— 1CV08/2002 


20021216 


Avery  Dennison  Corporation  L&E  Packaging,  LLC 


L&E  Packaging,  LLC. 


Transactions  Qrantod  Early  Tarmlnatton- 10/10/2002 


20021 ??4 

Home  Depot  Inc   fThe'i     

Brian  J  Whrtehead  

A-vaaa  -lardwooo  ^''oo-  ?. 
Lttespa"  0'  Massacn^sens 

"•oany  

Inc  

DuraFkJors,  Inc. 

■'0021  226 

Fkx>r  of  Flonda,  LLC. 

Floors,  Inc 

Supply  Expo,  LP 

Arvada  Hardwood  Floor  Company 

20030001     

Nev\  Engiana  Medicai  Center   inc 

Furniture  to  Go,  LP  LP 

Home  Solutions  by  Arvai-    -^  "wood 

LLC 
New   England    Medical   Center   Hos- 

pitals. Inc. 

Transactions  Granted  Early  Termination— 10/1  S'2002 


20021180 


US  Investigations  Services    mc  VS&a 

p 


om'^jTicaiiO' 


,5     Paige's     II.     The  Offrcial  Information  Company. 


20021217  Combe  incorporated  ByrnAOoa  Pa'^ners      .^ 

20030004  Finmeccanica  S  p  A    ONvetl'  S  p  A 

2003000^  I  Harrah  s  Entertainment,  Inc  -AD  l.l.C         

2'0030010  Bam  Capital  Fund  VII,  L.P  ,  Georgia-Pacitic  CoT'oration 

20030011   Amer  Group  Pic   Illinois  Tooi  Works  inc  


2003001: 


Wadoen  &  Reea  Financial   Inc 


Paul  G.  Desma'ais 


J.B.  Williams  Company,  Inc. 

Teiespanc  S  p  A 
Lj^s:a"'a  T' -Ans,  Inc. 
U.VA  ":»-:-,z-    '■■■■: 
p-(-cy    ~::t'.  ^-^'fO 
Precor  P'.:>3,.>:"'s  .  "^  "p:: 
Precor  Spoi.ae'aie  .jmpH. 
Ivy  Acquisition  Corp. 


Transactions  Granted  Early  Termination- 10/16/2002 


20030006 
20030009 
20030018 
20030019 
20030020 
20030022 


OaK  invesimen-  Partners  X  New  SAC   I  XlOtech  Corporation. 

Professor  Kurt  Jenny  Kosa-^  Biosciences   mc  Kosan  Biosciences,  Inc. 

TWi  Holdings,  Inc  Dag  LandviK  c  c  Fageroaia  mo.jsir  AB     Tempur  Wortd,  Inc 


7A  iX  L  P    "^Wi  Holdings    mc    

Enzon   inc  Eian  Corporation  pic  

BooKham  Technology  pic  Nortel  NetworKs  Corporation 


TWI  Holdings  Inc 
Elan  Corporation  pic 

fy  -le  \e*A:'«.s  Corporation. 


'9m;ih 
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Trans  No. 

Acquiring 

Acquired 

Entities 

20030024 

GTCR  Fund  VII,  L.P   

Getronics  NV 

Getronics       Government       Solutions, 

LL.C 

20030021 

20030028 
20030032 
20030035 

20021223 


20030041 

20020861 

20021126 
20030030 

20030046 

20030003 

20021225 
20030023 

20030039 
20030043 
20030044 


Transactions  Granted  Early  TerminatJon— 10/18/2002 


Gryphon  Partners  II,  LP Notwl  Learning  Communrties,  Inc 


Nobel  Learning  Communities,  Inc. 


Transactions  Granted  Early  Termination —10/22/2002 


AdvancePCS  

General  Motors  Corporation 
Tom  T.  Gores 


Accoroant  Heaitn  services,  inc 
Royal  Dutch  Petroleum  Company 
Koninklijke  Philips  Electronics  N.V 


Accordant  Health  Services.  Inc. 
Shell  Capital  Inc 
HC  Products,  LLC. 


Transactions  Granted  Early  Termination     10/23/2002 


Ber1(shire  Haltiaway  Inc Dons  and  Jay  Chnstopher 


The  Pampered  Chef,  Ltd. 


Transactions  Granted  Earty  Termination      10/24<'2002 


20021205 

AIG  Highstar  Capital  L  P   

The  Williams  Companies,  Irw  

Western   Frontier   Pipeline    C<-i'-^p^n, 

LLC 

Williams  Gas  Pipelines  Central,  Inc. 

20030014 

Carlvte  Partners  III  L  P          

Invensys  pte 

Brook  Hansen  France  Sales  S  A  PL. 

Brook  Hansen.  S  A 

. 

Changzhou   Hansen   Jiangling    T^iis 

missions  Co  Ltd 

ClarVson  Industnes  Inc 

MCC  Holding  B  V 

Prager  Incorporated. 

Rexnord  X'S 

Rexnord  AB 

Rexnof :  '''!",>■  ■•  i^'-^n 

Rexnoro  '  ,,''(■'!'*-..  ,tda. 

Rexnord  do  Brasil  Industnal  Ltda 

Rexnord  France  S  A  R  L 

• 

Rexnord  Gmt)H 
Rexnord  Martjett  SpA. 
Rexnord  NV 
Stephan  GmbH 

20030025  

Fidelity  National  FinarKial,  Inc  

Eastern  Finanaal  Systems,  Inc  

Eastern  Financial  Systems.  Inc. 

20030031       

Blue  Point  Capital  Partners,  L.P  

Generation  Capital  Partners,  L.P 

LVI  Holding  Corporation 

20030037         

Documentum  Inc                         

eRoom  TechrvDlogy   Inc          

eRoom  Technology,  Inc. 

Transactions  Granted  Early  Termination  -  lO/^b/^OOS 


The  Alpine  Group,  Inc 


Superior  TeleCom  Inc 


DNE  Systems  Inc 

Superior  Telecommunications  IrK. 

Texas  SUT  Inc. 


Nucor  Corporation 


Transactions  Granted  Early  Termination —10/29/2002 
Birmingham  Steel  Corporation  


Carl  C  Icahn  

Plum  Creek  Timtier  Company,  lr»c  

Cooperatieve      Centrale      Raitteisen- 
Boerenleenbank  B  A 


XO  Communications,  IrK 

Store  Enso  Oyj    

Ocadental  Petroleum  Corporation 


Birmingham  Southeast,  LLC 
Port  Everglades  Steel  Corporation. 
XO  Communications,  Inc 
Stora    Enso   North    America    Corpora- 
tion 
Occidental  Overseas  Operations,  Inc 


Transactions  Granted  Early  Termination      10/30/2002 
Eaton  Corporation I  Dana  Corporation 


Dana  Corporation. 


Transactions  Granted  Earty  Termination— 10/'3 1/2002 


Bergemann  GnobH  

Buckeye  Partners,  L.P 


ABB  Ltd  

Colonial  Pipeline  Co 


ABB  Inc 

APP  '.'.-.'  ng  Holdings  Ltd 
Coiofi.a^  i'lpeline  Co. 


Transactions  Granted  Earfy  Termination— 11^1^2002 


Kelso  Investments  Associates  vi,  l.k 

lOI  Corporation  Berhad  

The  Stanley  Works  


bi^u  Molding  t^ompany  

Unilever  N  V    

Russell  C  Best  and  Manea  L  Best,  as 
husband  and  wite 


BCD  Holding  Company 
Loders  Croklaan  Business 
Best  Lock  Corporation 
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Trans  No 
?CX)30045    

20030048  

20030049  

20030050  

2iD0.3005'  

2CX)30053  

/!0030054  

20030056  

2(X)3005'    

2iJ030058  

2TO.30O60  

2003006^    

20030063  

20030033  

20030047  

20030065  

20030070  

20030081   

20030082  

20030042  

20030083 
20030086 

20030087 
20030089 
20030090 
20030096 

20030097 

20030098 
20030101 

20030068 

20030094 

2003010^ 

20020432 

20030064 


Acquiring 


Acquired 


Entities 


AGCO  Corporat)0- 


SPX  Co'DO'atiO'' 


Sunflower     t\^anufactunng     Company 
Inc. 


Transactions  Granted  Early  T«rminatior>— 11/04/2002 


Triton  PCS  Holdings,  Inc  AT&T  Wtreless  Sen/ices  tnc  

ENEL  S.p-A  „.     Cent'-a    Vermont   Pjbiic   Service  Cor- 

I      po'ai.or- 


BaoQue  federate  des  Banqjes 


B'e'C^'oede-  -loldings, 


Arnhoid  and  S    Biec^roedef  Hoia''--gs      Ba^qje      ^eoe^ae      Des      '^. 

Inc                                                                  Papjiaires 
Brown  &  Brow^    inc  Donaid  E    Vartir  


A'S"  'A'  'eiess  PCS  Inc. 
G=-e.    "  ve     Management   Corpora- 
tion 
Gaulev  River  Power  Palners.  L.P. 

Amhoc  a-~.  S   Pe    '■  ■t-3f-    Inc. 


ClaylQ!^    D^btiier  &  Ride  Fund  VI  Lim-  KinKc  s  *nc 

ited  PartnershiD 

Microsoft  Corporation       Vicinity  Corporation  

Adventist  Health  System  Sunbelt  Adventist  Health  MioA'^e^ica,  IrK  .. 

GS  Capital  Partners  2000   LP  R  h   Donneiie,  Ccrpo'atKTi  

GiLDEMEiSTER  Aktiengesellshafl  ThyssenKrjpp  AG  

j  Bucher  ndusfnes  AG j  Knight  Manutactunng  Corpo'aton  ... 

Transactions  Granted  Early  Termination— 11/05/2002 


sa'a-iPS'     *>a'e>  f  ba-  ;-,e5  •  opulaires. 


Chaneec  '    a-..,a   Sc-vices  Corpora- 

tk)n. 
Kinko's  Inc 


Vicin'n'  Cc"r>0'8'>''' 

Advents'  '-<ea  •'■  M  -  4'-,e-^:.a,  IrK. 

p„    '':.'"'>e  ^e\   _"  :.T^:^-a' ;v 

T' .  f.se"K'.jpc  Me;e   J  ^n  ^-c  ,i~-:>" 

Knigh'  Ma'„*actunng  CorporatKXi. 


GROWMARK   inc     Agwav   Inc 


Agway,  Inc. 


Transactions  Granted  Early  Termination— 11/07/2002 


PentaSa'e  Sec^'t,  "'e^;->'-,o.og'es,  IrK 
Waicon  Padne's   ^  "^  


NetiQ  Corporation  , 

^ane  Carnegie   LLC  

ONEOK   i-ic  '  Sojt^-^e^^  J^'O"  Co-^pany 

Lucent  Tecrmoiogies  IrK , So'ecfo'-  Co^Dcaiio"  


Pe-;aSate  Secjrity  Technologies.  Inc. 
Ce  *'Ct  Bas'-eftr-a     ^  P 
Sojthe"  j"!D-  Company. 
Solectron  Corporation 


Transactions  Granted  Early  Termination— 1 1/12/2002 


Spectrum  Equity  investors  IV.  L.P I  RCN  Corporation 


RCN  Telecom  Services,  Inc 


Transactions  Granted  Early  Termination — 11/13/2002 


RF  MKro  Devices,  Inc  Resonext  Communications  Inc 


Resonext  Communications, -Inc. 


Transactions  Grantsd  Early  Tsrmination— 11/15/2002 


Litierty  Media  Corporation  ACTV,  Inc 


ACTVN,  Inc. 


Transactions  Granted  Early  Terminatior>— 11/19/2002 


20030083 

Insight  CommurMcations  Comca"v    inc 
TeniaseK  Holdings  iPr'vate^  >.  irted 
Hutchison  Whampoa  L^r^' tec    

AT&'  C    T                

InterMedia  Partners  Soutf>east 

20030086  

20030087     

Gioba  Crossing  Ltd  

Global  Crossing  Ltd  

Schlumberger  Limited  

Grant  Prideco.  IrK  

Monte-'a  Heaif-  Svslem,  Inc  

Cabievso^  Svstem  Corporation  

Summit  venture  IV   L  P  

Global  Crossing  Ltd  (New) 
Global  Crossing  Ltd.  (New) 

20030089 

Grant  Pndecc   Inc                      

Reed-Hycalog  Operating,  L.P. 

20030090      

Schlumberger  L'^^ied  

Grant  Pndeco,  Inc 

20030096  

20030097  

Heait*-  Manageme-^t  Associates,  Inc  ... 
General  Electnc  ComDany  

Nautic  Partners   V   LP  

LifePoint  Hospitals  Inc  ; 

Aracoma  MedKal  Foundation.  Inc. 
The  Logan  Medical  Foundation. 
Bravo  Company 

20030098 

Bravo  HoWing  Corporation 
Bravo  II  Holding  Corporation. 

HRi  Mo'd'no?  Corp 

20030101     

Monterra  Health  System,  Inc  

A'a::~ft  Medical  Foundafton,  Inc. 

The  Logan  Medical  Foundation. 

Transactions  Granted  Early  Termination— 11/20/2002 


First  Reserve  Fund  IX    l  F        '  Quanta  Se^.  ces     ■ 

Mitsubish.  Corporation        Newcc  Corpcai'Or, 

The  Berwina  Company  LLC  Hunt  Corocat-o-    . 


Quanta  Servk^s.  Inc 
Newcc  Corporation 
Hunt  Cc"pr'a*ion 


Transactions  Granted  Early  Termination— 1 1/21/2002 


Wal-Mar-  Stores,  Inc  

KSM  AauS'tiO^  Company,  L.P 


Suf>ermercados  Amigo,  IrK   

Metromedia  inte'-atonal  Group,  IrK 


Supermercados  Amigo,  Inc. 
Snapper,  Inc. 


T'MKJK 


Trans  No. 


200X103 


20030110 
20030116 
20030118 


20020840 
20030059 


20030075 


20030106 
20030109 
20030111 
20030117 

20030122 

20030139 
20030142 

20030144 
20030158 


Kf<U'ra!   Kt'ijistpr 


;'!     !'ii'^'I;i\     Dft  fmluT    <]     20f)2'N(iti( 


Acquiring 


Acquired 


Entities 


Transactions  Granted  Early  Termtnatlon — 11/22/2002 


20030078 
20030084 
20030088 
20030115 

20030092 


King  Pharmaceuticals,  Inc  Meridian  MedicaJ  I&  hti  .nxjies,  Inc 

DRS  Technotogies.  Inc  Paravant  Inc  

Guidant  Corporation Novartts  AG 

Meredith  Corporation  !  PRIMFPIA  inr 


Meridian  Medical  Technologies,  Inc. 

U  ■va'ii'-  A^j 
PHlMfcDiA    Inc. 


Transactions  Granted  Early  TerminaUon— U/2S/2002 


20030120  ....; SECOM  Co..  Ltd 


Northern  Trust  Corporation  ijeutsche  Bank  AG 


Prudential  Financial,  Inc 


James  E  Stephenson 

SSA  Investor,  LLC  

Fishery,  Inc 


TMW  Real  Estate  Group.  LLC 


Carlton  Company  

Infirnum  Software,  Inc  

Electrontc  Data  Systenw  Corporation 


Fiiturfiloqic  Incorporated 


Deutsche    Asset    Management    (Aus- 
tralia) Ltd 

Deutsche  Asset   m,t  d  jffiit'n!  Invest- 
ment Services  i  ? ; 

DeutSC^t'     A'^sp'    Mdnagftipri;    Japan 
Limited 

Deutsche    Asset    Managt'nu'nt    i  iff-    C 
Pensions  I  tfl 

Deijts.  Hi'  A.SSPI  Manau'-rnen!  I  imiie<:i 

De  ;tv_fif'  A-,se!  Management    inc 

Dei.tv  n.-  Bank    '  n.,-.;  -     .mparu   Anei 
K  a  1 

Deutsctit'      invt'Slniffi*      Man^.'gemenl 
Ampni.as  ini 

Detj'SlflP    I  PUS!  B,jn»    I    niitoa 

Deulsrhe  Trust  C<>rn[vinv 

Deutsche    :jnct     T'iis!    Managers    Lim- 
ited 

TMW  irwHstmenis    uk 

TMW  H»'ai  t  slate  dri.up   LLC. 

TMW  Mrtai  Fstatf  Mana(jt»mHn!    Inc. 

Carlton  Ci^rnpfiny 

Intiniuni  Software,  Inc. 

EP--  Inti.rr^iati'in  '^♦'rvn  es    LLC 

E[.)  1  Mn>>.-.unf  Maragt-ment  Corpora- 
tion 

Futuretogtc  Incorporated. 


Transactions  Granted  Early  Terminaliorv    11/27/2002 


Hitachi.  Ltd  

BAE  Systems  p(c 


international  Business  Machines  Cor- 

poratKXi 
Condor  Pacific  Industnes.  Inc 


HoWco 

CoTKkK  Pacific  Industries.  Inc. 


Trans.*ct'ons  Granted  Earty  Termmation-     12A)2/2002 


Borland  Software  Corporation  I  TogetherSoft  Corporation 


TogettwrSoft  Corporation. 


Transactions  Granted  Early  Terminatior>     l2A)3/2002 


Community  Health  Systems,  Inc  ... 
Community  Health  Systems,  Inc  ... 

DG  Foods  IrKome  Fund    

Cathay  Ftnanctal  Holding  Co  .  Ltd 

Chemtrade  Logistics  Income  FurxJ 


HCA.  Inc 

Methodist  HeaBtKare  

The  Estate  of  Arthur  M   Gokftjerg  

United    World    Chinese    Commercial 

Bank 
Clanant  AG   


KAP  Gtobal  Put)lishers  S  A 
Safeguard  Scientifk:s,  Inc  .,. 


Wolters  Kluwer  nv 

Alliance  Consulting  Group  Associates 

IrK 
Baptist  Health  System  


Morgan   Stanley   Dean   Witter  Capital 

Partners  IV.  LP 
Supehor  Propane  Income  Fund  Sterling  Chemicals  Holdings,  Inc 


HCA,  Inc. 

Methodist  Healthcare. 

Di  Giorgio  Corporation 

United    World    Chinese    Commercial 

Bank 
Clanant  (Canada)  IrK 
Clanant  Corporation 
Kluwer  Academic  Publishers  B  V 
Alliance  Consulting  Group  Assnrintps 

Inc 
Baptist  Health  System 

Sterling  (Sask)  HokJings  Ltd 

Sterling  Canada.  Inc 

Sterling  Chemicals  Acquisitions,  Irx; 

Sterling  NRO,  Ltd 

Sterting  Pulp  Chemicals  Fuzfxxj,  Ltd 

Sterling  Pulp  Chemicals  US,  Inc 

Sterling  Pulp  Chemicals,  Inc 

Sterling  Pulp  Chemicals.  IfW. 


ansdctions  Granted  Earty  Termination      l2y(M,'2002 


20030091 


National  OUwell.  Inc  '  HydraMIt  ASA 


Hydralift  ASA 
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Trans  No 

Acquiring 

Acquired 

Entities 

20030123 

Mr.  Reinhard  Mohn  

Clive  J. 

LLC 

Davis,    c/o  J    Entertainment 

J  Records  LLC. 

Transactions  Granted  Early  Termination— 12/05/2002 


20030102  

Kenneth  A.  Hendricks  

State  Street  Corporation  

Vito  Modesto  Rodriguez  Rodriguez 

Eurohypc  Akt'enqpseHschatt      

William  Davidson  

Wm.  Cameron  &  Co. 

20030136  

Deutscne  BanK  AG  

Dean  Foods  Company 

Neva  Plastics  Manufacturing  Corp. 

Suiza  Dairy  II 

Suiza  Fruit  Corp 

Allianz  AKt  enaessellschaft 

John  C  Vatterott  Family  Trust     

InterSec  Research  Corp 

20030146     

Gamdo  y  Companla.  LLC. 

Allianz  Aktiengesellschatt 

Dresdner  Bank  AG 

Vatterott  Educational  Centers  Inc 

20030148     

20030150       

Wellspnng  Capita'  Fanners  III   L  P     , 
ProQuest  Company   

20030152  J 

bigchalk.com. inc 

bigchalk.com.inc. 

Transactions  Granted  Early  Termination— 12/06/2002 


20030153 
20030168 

20030170 


E.ON  AG    

CIT  Group  Inc  

Bonita  Bay  Holdings,  Inc 


Bergemann  GmbH  ... 
Isuzu  Motors  Limited 
Abbott  Laboratories  .. 


Bergemann  GmbH. 

IMAC  OT 

Abbott  Laboratories 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  ,M    \'>',i\  .ir  Kfii.-c  A.  Hallnian 
Coiitaf !  Kt'[>ii'^f'ii!aii\  I'.  Federal  Trade 
Commission.  Frt'iiiHru'T  Notificatidii 
Office,  Bureau  ul  Lumpetition.  Room 
303.  Washington.  DC  20580.  (202)  326- 
3100. 

R\  ritrurtinn  of  the  CommissioH. 
I)nn.jl(i  s   (iariv, 
Secretary. 
(PR  Dnr    n?    ':'092  Filed  12-30-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No  96D-0041) 

International  ConfererKe  on 
Harmonisation;  Draft  Guidance  on 
Addendum  to  E2C  Clinical  Safety  Data 
Management:  Periodic  Safety  Update 
Reports  for  Marketed  Drugs; 
Availability 

AGENCY:  Food  and  Drug  Administration. 

action:  Notice. 

sumi^ary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  entitled 
"Addendum  to  E2C  Clinical  Safety  Data 
Management:  Periodic  Safety  Update 
Reports  for  Marketed  Drugs."  The  draft 
guidance  was  prepared  under  the 
auspices  of  the  hiternational  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  fnr  Human  Use  (ICH). 
In  the  Federal  Register  of  Mav  19,  1997 
(62  FR  27470).  FDA  publish.-d  tii. 
guidance  entitled  "Clinical  balety  Data 


Management:  Periodic  Safety  Update 
Repnrt.'^  for  Marketed  Drugs"  (ICH  E2C 
guidance),  which  recommends  a  unified 
standard  fur  the  format,  content,  and 
rnpiirting  frequency  for  postmarketing 
(jenodic  safety  update  reports  for  drug 
and  biological  products.  This  draft 
guidance,  an  addendum  to  the  ICH  E2C 
guidance  if  Md\  19,  1997,  provides 
additional  iniormation  on  the  content 
and  format  of  PSURs,  including 
clarification  of  the  objectives,  general 
principles,  and  model  for  PSURs.  The 
draft  guidance  is  intended  to  help 
harmonize  collection  and  submission  of 
postmarketing  clinical  safety  data. 
DATES:  Submit  written  or  electronic 
t.oinnients  on  the  draft  guidance  by 
January  24,  2003. 

ADDRESSES:  "^'nu  may  submit  written 
comments  on  the  draft  guidance  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
5630  Fishers  Lane.  rm.  1061.  Rockville. 
\Vi)  20852.  Submit  electronic  comments 
to  http://ww-w.fda.gov/dockets/ 
ecomments.  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research.  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857;  or  the  Office  of 
Communication,  Training  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockville   \fn  :nfi-2-l448.  301-827- 
3844,  FAX   hhh--(  i^,KRF.\X.  Send  two 
self-addressed  adhesive  labels  to  assist 
the  offire  in  pmrpssine  \Ti;r  rpr!UP<;ts 
See  th>    SUPPLEMENTARY  INFORMATION 

section  fo:  •  h-  'ninic  access  to  the  draft 

guidance  Uji,u:iient. 


FOP  FURTHER  INFORMATION  CONTACT. 

Center  for  Drug  Evaluation  and  Research 
(HFD-430),  Fo&d  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-827-3159.  or 
Miles  Braun.  Center  for  Biologies 
(HFM-220).  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852.  301-827-6090. 
Regarding  the  ICH:  Janet  Sho waiter. 
Office  of  International  Programs  (HFG- 
1),  Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 


1-  -p: 


iRn4 


SJPPL.EMEKTARV   information: 

1    Bai  kgruund 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulator}'  authorities  and  industry 
associations  to  promote  international 
harmonization  of  regulatory- 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
harmonization  and  is  committed  to 
seeking  scientifically  based  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory-  and  industry- 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
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sjiiiiisnrs  ,iif  iiin:  European  Commission: 
European  Federation  of  Pharmaceutical 
Industries  Associations;  Japanese 
Ministry  of  Health,  Labour,  and  Welfare: 
Japanese  Pharmaceutical  Manufacturers 
Association,  Centers  for  Drug  Evaluation 
and  Research  and  Biologies  Evaluation 
and  Research.  FDA:  and  Pharmaceutical 
Research  and  Manufacturers  of  America. 
The  ICH  Secretariat,  which  coordinates 
the  preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA.  as  well  as 
observers  from  the  World  Health 
Organization.  Health  Canada's  Health 
Products  and  Food  Branch,  and  the 
European  Free  Trade  Area. 

In  accordance  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  this  document  is  being  called  a 
guidance,  rather  than  a  guideline. 

To  facilitate  the  process  of  making 
ICH  guidances  available  («  the  public, 
the  agency  has  changed  its  procedure 
for  publishing  ICH  guidances.  As  of 
April  2000.  we  no  longer  include  the 
text  of  ICH  guidances  in  the  Federal 
Ki^ister.  Instead,  we  publish  a  notice  in 
nil'  Federal  Register  announcing  the 
availability  of  an  K^H  guidance.  The  ICH 
guidance  will  be  placed  in  the  docket 
and  can  be  obtained  through  regular 
agency  sources  (see  ADDRESSES)  Draft 
guidances  are  left  in  the  original  ICH 
format.  The  final  guidance  is 
reformatted  to  conform  to  the  style 
before  publication. 

In  September  2002.  the  ICH  Steering 
Commitfmi  agrrnid  that  a  draft  guidance 
entitled  "Addendum  to  E2C  Clinical 
Safety  Data  Management:  Periodic 
Safety  Update  Reports  for  Marketed 
Drugs"  should  be  made  available  for 
public  comment.  The  draft  guidance  is 
the  product  of  the  Efficacy  Expert 
Working  Croup  of  the  ICH  focusing  t)n 
pharmacovigilance  topics.  Comments 
about  this  draft  will  be  considered  by 
FDA  and  the  Efficacy  Expert  Working 
(iroup. 

The  ICH  E2C  guidance  of  May  19. 
1997.  recommends  a  uniTied  standard 
for  the  format,  content,  and  reporting 
frequency  for  PSURs  for  drug  and 
biological  products.  This  draft  guidance, 
an  addendum  to  the  ICH  E2C  guidance, 
provides  additional  information  on  the 
objectives,  general  principles,  and 
model  for  PSURs.  The  draft  guidance 
includes,  for  example, 
recommendations  regarding: 

•  Synchronization  of  National 
Birthdates  with  the  International 
Birthdates, 


•  Use  of  the  latest  version  of  the 
reference  safety  information, 

•  Submission  of  executive  summaries 
as  part  of  the  PSUR, 

•  Options  to  submit  summary  bridging 
reports  and  addendum  reports,  and 

•  Handling  of  solicited  reports. 
The  document  should  be  used  in 

conjunction  with  the  E2C  guidance. 

This  draft  guidance,  when  finalized, 
will  represent  the  agency's  current 
thinking  on  this  topic.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 


Inteiealed  persons  may  submit  to  the 
Diw  kot*  Management  Branch  (see 
A :it  MESSES)  written  or  electronic 
conunents  on  the  draft  guidance  by 
January  24,  2003.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the' 
heading  of  this  document.  The  draft 
guidance  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.fda.gov/ohrms/dockets/ 
default.htm.  http://www.fda.gov/cder/ 
guidance/index. htm,  or  http:// 
www.fda.gov/cber/publications.htm. 

n,ilr(l    Den-mbi^r  2.1.  2(«)2. 
Margaret  M.  Dotzel, 
Assistant  Commissioner  for  Policy. 
(FR  [)(.(    02-J2<»7H  Filed  12-30-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

NTttonal  Center  for  Research 
Resources    Notice  of  Meeting 

rursii.iiii  tci  M'(  timi  nHUj  iii  liic 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advison,'  Research  Resources 
Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 


reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Namt^  ofCummitlee:  National  Advisory 
Research  Resources  Council. 

Dale:  January  23.  2003. 

Open:  8:.30  a.m.  lo  2:45  p.m. 

Ajfenda:  Report  of  Center  Director  and 
other  issues. 

Plaif  National  Institutes  of  Health. 
Building  31C.  Conf«»rem:e  Room  10.  9000 
Rockville  Pike.  Belhesda.  fvID  20892. 

Closed:  2:45  p.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Building  31C.  Conference  Room  10.  9000 
Ro<  kville  Pike.  Bethesda.  MD  20892. 

Contact  Perstm:  Louise  E.  Ramm.  PhD, 
Deputy  Director,  National  (Center  for 
Resean  h  Resources,  National  Institutes  of 
Health.  Building  31.  Room  3B11,  Bethesda, 
MD  20892.  301-196-6023. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
^^■\^^^■. ncrr.nib.gov/newspuh/minutes. htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306:  93.333.  Clinical  Research.  93.333; 
93.371.  Biomedical  Te<:hnology:  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health.  HHS) 

Dated:  December  18.  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Dtx:.  02-3.3022  Filed  12-30-02;  8:45  ami 
BNXMQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute,  Notice  of 
Meeting 

Pursuant  lo  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Eye  Council. 
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The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  tn  .space  available 
Individuals  who  plan  to  attend  and 
need  spec:ial  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Ojntact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
a.s  amended  The  grant  applications  and 
the  discussions  could  disclose 
(iinfidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  ( (institute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Name  of  Committee:  National  Advison 
Eye  Council. 

Date:  January  23-24,  20U3. 

C/osed:  January  23,  2003,  8:30  a.m.  to  1:15 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6130  Executive  Boulevard,  Room  G. 
Rockville.  MD  20852. 

Open.  January  23.  2003.  1:15  p.m.  to  5  p  m 

Agenda:  Following  opening  remarks  by  the 
Director.  NEI.  there  will  be  presentations  by 
staff  of  the  Institute  and  discussions 
concerning  Institute  programs  and  policies. 

Place:  6130  Executive  Boulevard.  Room  G. 
Rockville.  MD  20852. 

Open:  January  24,  2003,  8:30  a.m.  to  12 
p.m. 

Agenda:  Program  Planning. 

Place:  6130  Executive  Boulevard,  Room  G, 
Rockville,  MD  20852. 

Contact  Person:  Lore  Anne  McNicol, 
Director,  division  of  Extramural  Research, 
National  Eye  Institute,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  496-9110. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
www.nei.nih.gov.  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  December  20,  2002 
I.aVeme  Y.  Stringfield, 

Director.  Off  ice  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-33027  Filed  12-30-02;  8:45  am] 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  .■\dvisory  Committee  Act,  as 
amended  !5  I'SC  appendix  2),  notice 
is  hereby  given  of  the  folicjwing 
meeting 

The  meeting  will  be  ( lused  t.;  the 
public  in  accordance  with  the 
pro\-isions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended   The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

.\ame  of  Committee  National  Heart,  Lung. 
and  Blood  Institute  Special  Emphasis  Panel 
Genetics  of  Reverse  Cholesterol  Transport. 

Dote;  January  10.  2003. 

Time:  10  am  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contract  Person:  Valerie  L.  Prenger,  PhD. 
Health  Scientist  Administrator,  Review 
Branch,  Room  7194,  Division  of  Extramural 
AfTairs,  National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
Bethesda,  MD  20892-7924,  (301)  435-0288. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research:  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838;  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  December  19,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

fFR  Doc  02-3,3025  Filed  12-30-02;  8:45  am) 

BILUNG  CODE  4140-OHH 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  ArKl 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  lOsd   of  the  '     , 
Federal  .Advisory  Commitlw  Act,  as 
amended  (5  US  C,  appendix  2),  notice 
IS  hereby  given  of  the  foUowmg 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  Novel  HTV  Therapies: 
Integrated  Preclinical/Clinical  Program 
(IPCP). 

Date:  January  16-17,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Anthony  Macaluso.  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Program,  National  Institute  of  Allergv 
and,  Infectious  Diseases,  DEA/NIH/DHHS, 
6700-B  Rockledge  Drive,  MSC  7616,  Room 
2153,  Bethesda,  MD  20892,  301-402-0643, 
amacaluso@niaid.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy.  Immunology, 
and  Transplantation  Research:  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  December  18.  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Dor  02-33023  Filed  12-30-02;  8:45  ami 

BIlUNG  COOE   4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Heatth 

National  Institute  of  Child  Health  and 
Human  Development,  Notice  of  Ciosed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  committee  Act.  as 
amended  (5  U.S.C  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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!()l)J    \utH  es 


Xuiiw  ut  CoiDiiuttei:.  .National  insUluiL-  oi 
Child  Health  and  Human  Development  Initial 
Review  Group 

Dafe;  March  6.  2003, 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda.  7335 
Wisconsin  Avenue,  Bethesda.  MD  20814 

Contact  Person:  Anne  Krey.  Scientific 
Review  Administrator,  Division  of  Scientific 
Review.  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health.  6100  Executive  Blvd  ,  Rm..  5E03, 
Bethesda,  MD  20892,  301-435-6908, 
ak4o@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864 
Population  Research;  93.865.  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 

Dated:  December  18.  2002. 
LaVeme  Y.  Siringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy 
|FR  Dim:  02-33024  Filed  12-30-02:  8:45  am 

B4LLINO  COOC  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  ot  Health 

Natiofial  Institute  o(  Child  Health  and 
Human  Development    Notice  ot  Closed 
Meetinq 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  apptindix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sec;tions 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  &s  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel  RFP-NIH-NICHD- 
2002-05— Pre-t;iinical  Miirobicide  Assay 
Quality  Assurance  Program  (MQAP). 

ftolt-:  lanuary  21.  2003. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6100  Executive  Boulevard,  Room 
5B01,  Rockville.  MD  20852.  fTelephone 
Conference  C^ll). 

Contact  Person:  Hameed  Khan.  PhD.. 
Scientific  Review  Administrator.  Division  of 


M  leiiiiiK  i\fvu'w.  .\diiunal  Institute  of  Child 
Health,  and  Human  Development,  National 
Institutes  of  Health.  6100  Executive  Blvd.. 
Room  5E01.  Bethesda,  MD  20892,  (301)  496- 
1485. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865.  Research  for 
Mothers  and  Children.  93.929.  Center  for 
medical  Rehabilitation  Research.  National 
Institutes  of  Health,  HHS) 

Dated:  December  20,  2002. 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Dor  02-3.1026  Filed  12-30-02;  8:45  ami 

HU  lING  rODf    4'1.>  <-■    u 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  ot  Child  Health  and 
Human  Development:  Notice  of 
Meeting 

i'ursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Child  Health  and 
Human  Development  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Child  Health  and  Human  Development 
Council,  NACHHD  Council  Session 

Dale:  January  27-28,  2003. 

Open:  January  27,  2003,  9:45  a.m.  to  4:30 
p.m. 

Agenda  The  agenda  includes:  Report  of 
the  Director.  NICHD;  Presentation  by  the 
Director.  NIH;  Presentation  by  the  Pediatric. 
Adolescent  and  Maternal  AIDS  Branch. 
NICHD.  and  other  business  of  the  council. 

Place:  National  Institutes  of  Health, 
Building  31C,  31  Center  Drive,  Bethesda,  MD 
20892. 


Closed:  January  28,  2003,  8:30  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applic:ations  and/or  proposals. 

Place:  National  Institutes  of  Health, 
Building  31C.  31  Center  Drive,  Conference 
Room  6,  Bethesda,  MD  20892. 

Contact  Person:  Yvonne  T.  Maddox,  PhD., 
Deputy  Director,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  9000 
Rockville  Pike,  MSC  7510,  Building  31. 
Room  2A03,  Bethesda,  MD  20892.  (301)  496- 
1848. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center  s  home  page:  http:// 
www.nichd.nih.gov/about/nachhd.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865.  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  December  23.  2002. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

|FR  Doc    02-33029  Filed  12-30-02;  8:45  am] 

BiLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences    Amended  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  ot 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  December  10,  2002,  4 
p.m.  to  December  10,  2002,  5  p.m.. 
which  was  published  in  the  Federal 
Register  on  November  6.  200  J.  IK  h7: 
67635. 

The  telephone  conference  call 
meeting  will  be  held  on  January  14. 
2003  at  2  p.m.  instead  of  December  10, 
2002.  as  previously  advertised.  The 
meeting  is  closed  to  the  public. 


Federal  Register    \'ol    67,  No.  251    Tuesday,  December  31.  2002/Notices 


■994.-1 


Dated:  December  20.  2002. 
L.aVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Dor  02-33031  Filed  12-30-02;  8:45  am] 

BILLING  CODE  41*O-0i-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Clinical  Center:  Notice  of  Meeting 

i'lir^uant  !n  sin-tmri  10(cil  nf  the 
i't'iit'iai  .•\ti\  i.si)r\  ( .ommitttM'  .^ct,  as 
amended  (5  U.S.C.  appendix  21.  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Governors  of  the  Warren  Grant 
Magnuson  Clinical  Center 

The  meeting  will  be  open  tu  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  heliu 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(6).  Title  5  U.S.C,  as  amended 
for  discussion  of  personal  qualifications 
and  performance,  the  disclosiire  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Board  of  Governors  of 
the  Warren  Grant  Magnuson  Clinical  Center. 

Date:  January  27.  2003. 

Open:  9  a.m.  to  11  a.m. 

Agenda:  For  discussion  of  programmatic 
policies  and  issues. 

Place:  National  Institutes  of  Health. 
Clinical  Center,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Closed:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  personnel 
qualincations. 

Place:  National  Institutes  of  Health, 
Clinical  Center,  9000  Rockville  Pike, 
Bethesda.  MD  20892. 

Contact  Person:  Maureen  E.  Gormley, 
Executive  Secretary.  Warren  Grant  Magnuson 
Clinical  Center,  National  Institutes  of  Health, 
Building  10,  Room  2C146,  Bethesda,  MD 
20892,  301/496-2897. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
www.cc.nih.gov/.  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 

Dated:  December  20.  2002. 
La  Verne  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
FR  Doc.  02-33028  Filed  12-30-02;  8:45  am) 

BILLING   CODE   4140-01    M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director.  National 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Secretary '.s  Advisory  committee  on 
Xenotransplantation  {S.\C.\, 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notih  the  Contact  Person  listed  below 
in  advance  of  the  meeting 

Name  of  Committee:  Secretary's  Advisory 
Committee  on  Xenotransplantation. 

Date:  February  3—1,  2003. 

Open:  February  3,  2003;  8:30  a.m.  to  6:30 
p.m..  February'  4.  2003;  8  a.m.  to  3  p.m. 

Agenda:  The  SACX  will  focus  on  a  variety 
of  issues  relating  to  the  science  and  ethics  of 
xenotransplantation.  A  significant  portion  of 
the  meeting  will  be  devoted  to  discussion  of 
two  draft  reports  by  the  SACX.  These  draft 
reports  address  the  state  of  the  science  in 
xenotransplantation  and  informed  consent 
issues  in  xenotransplantation.  Additional 
presentations  and  discussion  will  focus  on 
results  from  animal  models  of 
xenotransplantation. 

Place:  Holiday  Inn  Select,  8120  Wisconsin 
Avenue,  Bethesda  MD  20814. 

Pre-Registration:  The  SACX  meeting  is 
open  to  the  public;  however,  seating  is 
limited  and  pre-registration  is  encouraged. 
To  pre-registration.  please  contact  Capital 
Consulting  Corporation  (Terry  Fisher)  at  301- 
468-6004,  extension  434.  Individuals  who 
plan  to  attend  the  meeting  and  who  need 
special  assistance  or  other  reasonable 
accommodations  should  notify  Ms.  Fisher 
prior  to  the  meeting. 

Public  Comment:  Individuals  who  wish  to 
provide  comment  (oral  or  written)  should 
contact  the  SACX  Executive  Director.  Dr. 
Mary  Groesch,  by  telephone  at  301-496-0785 
or  e-mail  at  groeschm@od.nih.gov. 

Contact  Person:  Mary  Groesch,  PhD, 
Executive  Director,  Secretary's  Advisory 
Committee  on  Xenotransplantation,  Office  of 
Science  Policy,  Rockledge  I.  Room  750, 
Bethesda  MD'20892.  301-496-9838. 

Information  is  also  available  on  the  Office's 
home  page:  http:vi'ww4.od.nih.gov/oba/Sacx/ 
.htm.  where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.187.  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22.  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds:  93.232,  Loan  Repayment 


Program  lor  Kesearcn  Lieneraii_\ .  y.i.jy. 
Academic  Research  Enhancement  Award; 
93.936,  NIH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health,  HHS) 

Dated:  December  23.  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Dor  02-33030  Filed  12-30-02;  8:45  am) 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No    FR-4572-D-23 

Delegation  of  Authority  to  the  Genera 
Counsel  Regarding  Civil  Money 
Penalty  Actions  for  Certain  Violations 
in  Specified  Multitamily  Housing 
Programs 

agency:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner,  HUD. 

ACTKM:  Notice  of  delegation  of 

authority. 

SUMMARY:  In  this  notice,  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  is  delegating  authority  to 
the  General  Counsel  of  HUD  to  take  civil 
money  penalty  actions  against 
multifamily  mortgagors  and  Section  202 
mortgagors  for  certain  violations,  along 
with  the  power  to  redelegate  that 
authority  Elsewhere  in  today's  Federal 
Register  is  a  notice  of  a  redelegation 
from  the  General  Counsel  that  will 
enable  the  Director  of  the  HUD 
Departmental  Enforcement  Center 
(DEC),  and  concurrently  the  Directors  of 
the  five  DEC  Satellite  Offices,  to  take 
these  actions  as  well. 
EFFECTIVE  DATE    ^.  :  '■      '       '2.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  L.  Goldblatt.  Deputy  Chief 
Counsel.  Program  Enforcement  Branch. 
Departmental  Enforcement  Center. 
Department  of  Housing  and  Urban 
Development,  Portals  Building,  1250 
Maryland  Avenue,  Suite  200, 
Washington,  DC  20024,  (202)  708-3856. 
This  is  not  a  toll  free  number.  For  the 
hearing-speech-impaired,  the  number 
may  be  accessed  via  TTY  by  calling  the 
Federal  Information  Relay  Service  at  1- 
800-877-8399. 

SUPPLEMENTARY  INFORMATtON:  HUD 
regulations  at  24  CFR  30.45  authorize 
the  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner,  or  the 
Assistant  Secretary's  designee,  to  take  a 
civil  money  penalty  action  against  any 
mortgagor  of  a  multifamily  property 
with  a  mortgage  insured,  co-insured  or 
held  by  the  Secretar>'  pursuant  to  Title 


•'»«»44 


Fed.-ial   K.'-isitT/Vol.  67.  No.  251 /Tuesday.  December  31,  2()o:    \ 


11  lit  thii  Ndtiuaal  Housing  An.  ur 
against  any  mortgagor  of  a  property  with 
a  mortgage  held  by  the  Secretary 
pursuant  to  Section  202  of  the  Housing 
Act  of  1959.  Section  30.45  refers  to  the 
statutory  provisions  enumerating  the 
violations  for  which  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  may  impose  a  penalty 
upon  those  mortgagors.  [See  12  U.S.C. 
1701q-l(b)  and  (c).  and  12  U.S.C. 
1735f-15(b)and(c).) 

On  September  20,  2000.  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  retained  and  delegated  to 
the  Director  of  the  DEC  the  authority  to 
take  civil  money  penalty  actions  with 
regard  to  a  mortgagor's  failure  to  timely 
file  an  annual  financial  statement,  one 
of  the  statutorily  enumerated  violations. 
The  delegation  was  published  at  65  FR 
64981  on  October  31.  2000.  On  January 
16.  2001.  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 
retained  and  delegated  to  the  Director  of 
the  DEC  the  authority  to  take  civil 
money  penalty  actions  with  regard  to 
the  remaining  statutorily  enumerated 
violations.  This  delegation  has  not  yet 
been  published  in  the  Federal  Register 
Neither  the  September  20.  2000. 
delegation,  nor  the  January  16.  2001, 
delegation  permitted  the  Director  of  the 
DEC  to  further  redelegate  the  authority. 

Today's  notice  announces  the 
decision  to  expand  upon  the  delegation.^ 
of  authority  executed  on  September  20. 
2000.  and  January  16,  2001.  The  DEC  is 
responsible  for  carrying  out  a  wide 
range  of  HUD  enforcement  activities. 
Because  the  DEC  has  been  recently 
placed  under  the  Office  of  the  General 
Counsel,  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commissiomi 
is  delegating  the  enforcement  authority 
in  24  CFR  30.45  to  the  General  Counsel 
of  HUD  along  with  the  power  to 
redelegate  that  authority.  The  General 
Counsel  is,  in  turn,  redelegating  that 
authority  to  the  Director  of  the  DEC,  and 
concurrently  to  the  Directors  of  the  five 
DEC  Satellite  Offices.  The  redeiegation 
from  the  General  Counsel  to  the  Director 
of  the  DEC  and  the  Directors  of  the  five 
DEC  Satellite  Office  Directors  also 
appears  in  today's  Federal  Register 

In  concert  with  these  actions,  the 
delegations  of  authority  issued  on 
September  20.  2000.  and  January  16. 
2001. are  revoked. 

Finally,  the  delegation  of  authority, 
noticed  today,  does  not  affec.t  the 
authority  of  the  Mortgagee  Review 
Board,  described  m  24  CFR  30.35,  or  the 
Assistant  Secretary  for  Housing- Federal 
Housing  Commissioner  to  initiate  civil 
money  penalty  actions 

Accordingly,  the  Assistant  Secretary 
for  Housing-Federal  Housing 


(..ununissioner  hereby  (1)  revokes  and 
(2)  retains  and  delegates  authority  as 
follows: 

Section  A.  Authority  Delegated:  The 
General  Counsel  is  hereby  delegated  the 
authority  to  take  all  actions  permitted 
under  24  CFR  30.45.  The  authority 
delegated  does  not  include  authority  to 
waive  any  regulations  issued  under  the 
authority  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner. 

Section  B.  Authority  to  Redelegate: 
The  General  Counsel  is  authorized  to 
redelegate  the  authority  described  in 
Section  A. 

Section  C.  Revocation  of  Authority: 
The  delegations  of  authbrity  to  the 
Director  of  the  DEC.  issued  on 
September  20.  2000  (65  FR  64981. 
October  31.  2000).  and  on  January  16. 
2001.  are  hereby  revoked. 

The  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner  may 
revoke  the  authority  authorized  herein, 
in  whole  or  part,  at  any  time. 

Authority:  Section  30.45  of  Title  24  of  the 
Code  of  Federal  Regulations. 

Dated;  September  12,  2tX)2. 
John  C.  Weither, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
jFR  Doc.  02-33041  Filed  12-30-02;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DockptNo    FR    4S72    0-24] 

Redeiegation  of  Authority  to  ttie  HUD 
Departmental  Enforcement  Center 
Regarding  Civil  Money  Penalty  Actions 
for  Certain  Violations  in  Specified 
Multifamily  Housing  Programs 

AGENCY:  Office  of  the  General  Counsel, 

Hl'D 

ACTION:  Notice  of  redeiegation  of 

authority. 

SUMMARY:  Elsewhere  in  today's  Federal 
KegiMer  is  a  notice  of  a  delegation  from 
the  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner  to  the 
General  Counsel  of  HUD  to  take  civil 
money  penalty  actions  against 
multifamily  mortgagors  and  Section  202 
mortgagors  for  certain  violations,  along 
with  the  power  to  redelegate  that 
authority.  By  this  action,  the  General 
Counsel  is  redelegating  that  authority  to 
the  Director  of  the  HUD  Departmental 
Enforcement  Center  (DEC)  and. 
concurrently,  to  the  Directors  of  the  five 
DEC  .Satellite  Offices. 
EFFECTIVE  DATE:  September  12.  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  L.  Goldblatt,  Deputy  Chief 
Counsel.  Program  Enforcement  Branch. 
Departmental  Enforcement  Center. 
Department  of  Housing  and  Urban 
Development.  Portals  Building.  1250 
Maryland  Avenue,  Suite  200. 
Washington,  DC  20024,  (202)  708-3856. 
This  is  not  a  toll-free  number.  For  the 
hearing-speech-impaired,  the  number 
may  be  accessed  via  TTY  by  calling  the 
Federal  Information  Relay  Service  at  1- 
800-877-8399. 

SUPPLEMENTARY  INFORMATION:  HUD 
regulations  ,it  _4  t  IK  <u  4  i  .luthorize 
the  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner,  or  the 
Assistant  Secretary's  designee,  to  take  a 
civil  money  penalty  action  against  any 
mortgagor  of  a  multifamily  property 
with  a  mortgage  insured,  co- insured  or 
held  by  the  S.<  r'!.ir\  |   m-  luit  to  Title 
11  of  the  Natiiii.ii  Hi..;.,  Ait,  or 
mortgagors  of  properties  with  mortgages 
held  by  the  Secretary  pursuant  to 
Section  202  of  the  Housing  Act  of  1959. 
Section  30.45  refers  to  the  statutory 
provisions  enumerating  the  violations 
for  which  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 
may  impose  a  penalty  upon  those 
mortgagors.  See  12  U.S.C.  1701q-l{b) 
and  (c).  and  12  U.S.C.  1735f-15(b)  and 
(c).  On  September  20,  2000,  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  retained  and 
delegated  to  the  Director  of  the  DEC  the 
authority  to  take  civil  money  penalty 
actions  with  regard  to  a  mortgagor's 
failure  to  timely  file  an  annual  financial 
statement,  one  of  the  statutorily 
enumerated  violations.  The  delegation 
was  published  at  65  FR  64981  on 
October  31,  2000.  On  lanuary  16,  2001, 
the  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner  retained 
and  delegated  to  the  Director  of  the  DEC 
the  authority  to  take  civil  money 
penalty  actions  with  regard  to  the 
remaining  statutorily  enumerated 
violations.  This  delegation  has  not  yet 
been  published  in  the  Federal  Register. 
Neither  the  September  20,  2000, 
delegation,  nor  the  Ianuar>'  16,  2001, 
delegation  permitted  the  Director  of  the 
DEC  to  further  redelegate  the  authority. 

The  DEC  is  responsible  for  carrying 
out  a  wide  range  of  HUD  enforcement 
activities.  Because  the  DEC  has  been 
recently  placed  under  the  Office  of  the 
General  Counsel,  the  Assistant  Secretary 
for  Housing-Federal  Housing 
Commissioner  retained  and  delegated 
the  enforcement  authority  in  24  CFR 
30.45  to  the  General  Counsel  of  HUD  on 
September  12,  2002.  notice  of  which  is 
published  in  today's  Federal  Regi.ster 
That  delegation  allows  the  General 
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Counsel  to  redelegate  the  authority  The 
General  Counsel  is,  in  turn,  redelegating 
fliat  authority  to  the  Director  of  the  DEC 
and.  concurrently,  to  the  Directors  of  the 
five  DEC  Satellite  Offices. 

.Accordingly,  the  (^neral  Counsel 
hereby  retains  and  redelegates  authority 
as  follows: 

Spction  A  Redeiegation  of  Authority. 
The  Director  of  the  DEC  and  the 
Directors  of  the  five  DEC  Satellite 
Offices  are  hereby  redelegated  the 
authorit\-  to  take  all  actions  permitted 
under  24  CFR  30  45  The  authority 
redelegated  does  not  include  authorit\ 
to  waive  any  regulations  issued  under 
the  authority  of  the  .Assistant  Secretary 
for  Housing-Federal  Housing 
Commissioner. 

Section  B  Authority  to  Redelegate 
The  Director  of  the  DEC  and  the 
Directors  of  the  five  DEC  Satellite 
Offices  are  not  authorized  to  redelegate 
the  authority  described  in  Section  A. 

Section  C  Revocation  of  Authority- 
The  General  Counsel  may  revoke  the 
authority  authorized  herein,  in  whole  or 
part,  at  any  time 

Authority:  Section  30.45  of  Title  24  of  the 
Code  of  Federal  Regulations. 

Dated:  September  12,  2002. 
Richard  A.  Hauser. 
General  Counsel. 
[FR  Doc  02-.3.1042  Filed  12-30-02;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No  FR-4572-D-2?] 

Redeiegation  of  Authority  to  the 
Director  of  the  HUD  Departmental 
Enforcement  Center  Regarding  Civil 
Money  Penalty  Actions  for  Certain 
Violations  Under  the  National  Housing 
Act 

agency:  Office  of  the  General  Counsel. 

Hl'D 

ACTION:  Notice  of  redeiegation  of 

authority. 

SUMMARY:  Elsewhere  in  today's  Federal 
Register  is  a  notice  of  a  delegation  from 
the  Assistant  Secretary  for 
Housing  Federal  Housing  Commissioner 
to  the  General  Counsel  of  HUD  to  take 
civil  money  penalty  actions  against 
participants  in  mortgages  or  loans 
insured  under  the  National  Housing  Act 
for  certain  violations,  along  with  the 
power  to  redelegate  that  authority.  By 
this  action,  the  Ck-neral  Counsel  is 
redelegating  that  same  authority  to  the 
Director  of  the  Hl'D  Departmental 
P-nforcf'ment  Center  (DEC) 
EFFECTIVE  DATE:  September  12,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dane  M  ,\arode.  Deputy  Chief  Counsel, 
-Administratne  Proceedings  Branch, 
Departmental  Enforcement  Center. 
Department  of  Housing  and  Urban 
Development,  Portals  Building   1250 
Maryland  .Avenue  Suite  200 
Washington.  DC  20024.  ■:202)  708-2350. 
This  is  not  a  toll-free  number.  For  the 
hearing-speech-impaired,  the  number 
m.ay  be  accessed  \ia  TTY  by  calling  the 
Federal  Information  Relay  Service  at  1- 
800-877-8399. 

SUPPLEMENTARY  INFORMATION:  HIT) 
regulations  at  24  CFR  30  36  authorize 
the  .Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner,  or  the 
Assistant  Secretary  s  designee,  to  take  a 
civil  money  penalty  action  against  dn\ 
principal,  officer  or  employee  of  a 
mortgagee  or  lender,  or  other 
participant,  m  either  a  mortgage  insured 
under  the  National  Housing  .Act  (Actj  or 
any  loan  that  is  covered  by  a  contract  of 
insurance  under  title  1  of  the  Act,  or  any 
provider  of  assistance  to  a  borrower  m 
connection  with  any  such  mortgage  or 
loan,  including:  sellers,  borrowers, 
closing  agents,  title  companies,  real 
estate  agents,  mortgage  brokers 
appraisers,  loan  correspondents 
dealers,  consultants,  contractors, 
subcontractors  and  inspectors  Section 
30  36  also  identifies  the  violations  for 
which  the  .Assistant  Secretarv  for 
Housing-Federal  Housing  Commissioner 
may  impose  a  penalty  See  also  12 
U.S,C   1735f-14 

The  DEC  is  responsible  for  carrying 
out  a  wide  range  of  Hl'D  enforcement 
activities  Because  the  DEC  has  been 
recently  placed  under  the  Office  of  the 
General  Ccjunsel,  the  .Assistant  Secretary 
for  Housing-Federal  Housing 
(Commissioner  retained  and  delegated 
the  enforcement  authority  in  24  CFR 
30  36  to  the  General  Counsel  on 
September  12,  2002.  notice  of  which  is 
published  m  today  s  Federal  Register, 
That  delegation  allows  the  General 
Counsel  to  redelegate  the  authority  The 
General  Counsel  is,  in  turn,  redelegating 
that  authority  to  the  Director  of  the  DEC. 

.Accordingly,  the  General  Counsel 
hereby  retains  and  redelegates  authority 
as  follows; 

Section  A.  Redeiegation  of  Authority: 
The  Director  of  the  HUD  Departmental 
Enforcement  Center  is  hereby 
redelegated  the  authority  to  take  all 
actions  permitted  under  24  CFR  30.36. 
The  authority  redelegated  does  not 
include  authority  to  waive  any 
regulations  issued  under  the  authority 
of  the  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner 

Section  B  Authority  to  Redelegate: 
The  Director  of  the  DEC  is  not 


authorized  to  redelegate  the  authority 
described  in  section  A, 

Section  C:  The  General  Counsel  may 
revoke  the  authority  authorized  herein. 
in  whole  or  in  part,  at  any  time. 

Authority:  Section  30.36  of  title  24  of  the 
Code  of  Federal  Regulations, 

Dated:  September  12.  2002. 
Richard  A.  Hauser, 
General  Counsel. 
[FR  Doc  02-33040  Filed  12-30-02;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 

URBAN  DEVELOPMENT 

[Docket  No  FR-4572-D-21] 

Delegation  of  Authority  to  the  Geoerai 
Counsel  Regarding  Civil  Money 
Penalty  Actions  tor  Certain  Vioiattons 
Under  the  National  Housing  Act 

AGENCY:  CJffice  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner,  HUD. 

ACTION:  Notice  of  delegation  of 

authority. 

SUMMARY:  In  this  notice,  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  is  delegating  authority  to 
the  General  Counsel  of  HUD  to  take  civil 
money  penalty  actions  against 
participants  in  mortgages  or  loans 
insured  under  the  National  Housing  Act 
for  certam  violations,  along  with  the 
power  to  redelegate  that  authority. 
Elsewhere  in  today's  Federal  Register  is 
a  notice  of  a  redeiegation  from  the 
General  Counsel  that  will  enable  the 
Director  of  the  HUD  Departmental 
Enforcement  Center  (DEC)  to  take  these 
actions  as  well 

EFFECTIVE  DATE:  September  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dane  M,  Narode,  Deputy  Chief  Counsel, 
Administrative  Proceeding  Branch, 
Departmental  Enforcement  Center, 
Department  of  Housing  and  Urban 
Development,  Portals  Building,  1250 
Maryland  Avenue.  Suite  200, 
Washington,  DC  20024,  (202)  708-2350. 
This  is  not  a  toll-free  number.  For  the 
hearing/speech-impaired,  the  number 
may  be  accessed  via  TTY  by  calling  the 
Federal  Information  Relay  Service  at  1- 
800-fi~"-8?9Q 

SUPPLEMENTARY  INFORMATION:  HUD 

regulations  at  24  CFR  30.36  authorize 
the  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner,  or  the 
Assistant  Secretary's  designee,  to 
initiate  a  civil  money  penalty  action 
against  any  principal,  officer  or 
employee  of  a  mortgagee  or  lender,  or 
other  participant,  in  either  a  mortgage 
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iiiMir»;(l  iiiiiier  ihe  National  Housing  A. 
(Act)  or  any  loan  that  is  covered  by  a 
contract  of  insurance  under  title  I  of  the 
Act,  or  any  provider  of  assistance  to  a 
borrower  in  connection  with  any  such 
mortgage  or  loan,  including:  sellers, 
borrowers,  closing  agents.  Utle 
companies,  real  estate  agents,  mortgage 
brokers,  appraisers,  loan 
correspondents,  dealers,  consultants, 
contractors,  subcontractors  and 
inspectors.  Section  30.36  also  identifies 
the  violations  for  which  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  may  impose  a  penalty. 
See  also  12  U.S.C.  1735f-14. 

Today's  notice  announces  the 
decision  to  delegate  the  enforcement 
authority  in  24  CFR  30.36(a)  to  the 
General  Counsel,  along  with  the  power 
to  redelegate  that  authority.  The  DEC  is 
responsible  for  carrying  out  a  wide 
range  of  H'  1 1  ■■;!!".!'  cni-'ii'  i  Mvities. 
Because  thu  LiLi   lia:-  M<'vii  !'•<  "ntly 
placed  under  the  Office  of  the  General 
Counsel,  the  General  Counsel  is,  in  turn, 
redelegating  the  authority  to  the 
Director  of  the  DEC.  The  redelegation 
from  the  Gmfr  i!  Oi'sri';'"!  il'^f  ipp^ars 
in  today's  h  cdt-ral  Kcijistfr 

Finally,  this  delegation  of  authority, 
noticed  today,  does  not  affect  the 
authority  of  the  Mortgagee  Review 
Board,  described  in  24  CFR  30.35,  or  the 
Assistant  Secretary  for  Housing  to 
initiate  civil  money  penalty  actions. 

Accordingly,  the  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner  hereby  retains  and 
delegates  authority  as  follows: 

Section  A.  Authority  Delegated:  The 
General  Counsel  is  hereby  delegated  the 
authority  to  take  all  actions  permitted 
under  24  CFR  30.36.  The  authority 
delegated  does  not  include  authority  to 
waive  any  regulations  issued  under  the 
authority  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner. 

Section  B.  Authority  to  Redelegate: 
The  General  Counsel  is  authorized  Id 
redelegate  the  authority  described  in 
section  A. 

Section  C:  The  Assistant  Secretary 
may  revoke  the  authority  authorized 
herein,  in  whole  or  in  part,  at  any  time. 

Authority:  Section  30.36  of  title  24  of  (he 
Code  of  Federal  Kegulations. 

Dated:  vSeptember  12,  2002. 
I  «hnC.  Weiclwr. 

.  Kssistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

\VR  D<m:  02-:J.U)39  Filed  12-30-02;  8:45  ami 
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DEPARTME^^"  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activrtles;  Comment  Request 

ACT»ON.  Koquest  OMB  >inergency 
approval:  Fee  remittance  form  for 
certain  F-1;  )-l  and  M-1 
nonimmigrants:  Form  1-901. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  an  emergency 
information  collection  request  (ICR) 
utilizing  emergency  review  ;ir  u  .(iures, 
to  the  Office  of  Managemt'ii'  mi  Hudget 
(OMB)  for  review  and  cleaim  •  ;;i 
accordance  with  section 
1320.13(a)(l)(ii)  and  (a)(2)(iii)  of  the 
Paperwork  Reduction  Act  of  1995.  The 
INShasdeterminedth.it  it  i  .tun  4 
reasonably  comply  with  t.h  •  iiiriual 
clearance  procedui'--   irni>r  'his  part 
because  normal  clear.tm  >■  \>v  rodiirfs 
are  reasonably  likely  t    pn  -  mi'    r 
disrupt  the  collection  of  uiti  rnjiUon. 
INS  is  requesting  emergency  ruview 
from  OMB  of  this  information  collection 
to  ensure  compli.mi  •■  s.m  tirin  641  of  the 
Illegal  Immigratidii  K>'!wrin  and 
Immigrant  Responsibility  Act  of  1996 
(IIRIRA),  and  under  31  U.S.C.  9701  and 
section  286(m)  of  the  Act.  Therefor. 
OMB  approval  has  been  requested  by 
January  10.  2003.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  ALL  comments  and/or 
questions  pertaining  to  this  pending 
request  for  emergency  approval  MUST 
be  directed  to  OMB.  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Ms.  Karen  Lee,  Department  of 
Justice  Desk  Officer,  725— 17th  Street, 
NW.,  Suite  10235.  Washington,  DC 
20503.  Comments  regarding  the 
emergency  submission  of  this 
information  collection  may  also  be 
submitted  via  facsimile  to  Ms.  Lee  at 
202-395-5806 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  INS  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
this  information  collection.  Comments 
are  encouraged  and  will  be  accepted 
until  March  3.  2003.  During  the  60-day 
regular  review,  ALL  comments  £uid 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  information 
collection  instrument  with  instructions, 
should  be  diret  ted  to  Mr.  Richard  A. 
Sloan.  202-514-3291.  Director. 
Regulations  and  Forms  Services 


Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 

oflustic'   R...,m4in4    -r^'IStTiM.f    \'\V 
Washinw;-!    '■  »<    -:ii  '  >•<<  Wnn^n 
commen'^  ci  i  -  iL;u;Hstions  from  the 
public  a:!  1  1*!'    •■  i  agencies  concerning 
the  prop     •   1      U'    t ion  of  information 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  inf  umation  is  necessary 
for  the  proper  jk  rlnrraance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  EvaluMt.-  tlif  .11  .    ;ra(;y  of  the 
agencies  estiinato  u)  ttii'  burden  of  the 
proposed  collection  ^f  niturination, 
including  the  valiiit^     f  th. 
methodology  and  is^iiiiipti   ii^  iised; 

(3)  Enhance  th-' ijii.iiitv    utihtx    „i>(i 
clarity  of  thp  infnnn.iti.Mi  \"  }»• 
collected   and 

(4    Mimmi.'i'  tin'  tuirden  of  tht> 
collt^i.tmli  of  infdrinati  '11  nn  thus.'  who 
are  to  respond    uk  luitiiiu;  tfiriMit;h  ttie 
use  lif  ippr  ip!  i.ii-'  -M:t^  iin.iti'd, 
electr'Miii     in''<  tiaim  ,u    ■•[  other 
technological  collection  techniques  or 
other  forms  of  inf  'rm  ition  technology, 
e.g.,  permitting  rif.  n  mc  submission  of 
responses. 

OvfTviPW  of  I  his  Information 
Collection 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection:  Fee 
Remittance  Form  for  Certain  F-1,  J-l, 
and  M-1  Noninmiigrants. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-901.  Adjudications 
Division.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  is  used  by 
nonimmigrant  stndiMii-  mi  "\:  h  mije 
visitors  to  submit  th-'  t>'''  ciutlmn/fii  by 
Public  Law  104-208,  Subtitle  D.  Section 
641.  Additionally,  this  information  i.s 
required  to  send  receipt  to  the  student 
or  exchange  visitor  upon  payment  and 
to  positively  identify  that  a  particular 
student  or  exchange  visitor  has  paid  the 
fee. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  900,000  responses  at  19 
minutes  (.316  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  .'»A  \nn  annual  burden 
hours. 
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U  additional  miormation  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  '  'mtfd.  St.iti"-  Dffidrtment  of 
Justice,  Inlorinati.  ai  Maiidgempnt  and 
Security  Staff,  iu'-tn  >■  Management 
Division,  601  D  .Street   \\V  .  Patrick 
Henry  Building.  Suite  IbUU, 
Washington,  DC  20530. 

Dated:  De<:ember  24.  2002. 
Stephen  Tarragon, 
Management  Analyst,  United  States 
Department  of  Justice.  Immigration  and 
Naturalization  Service. 

[FR  Doc.  02-32930  Filed  12-30-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Fee  Adjustments  for  Testing. 
Evaluation,  and  Approval  of  Mining 
Products 

agency:  Mine  Safety  and  Health 
.administration  (MSHA),  Labor. 
ACTION:  Notice  of  fee  adjustments. 


SUMMARY:  1  his  notice  revises  our 
(M.SH.A  .Xpiproval  and  Certification 
Center  (A&CC))  user  fees.  Fees 
compensate  us  for  the  costs  that  we 
incur  for  testing,  evaluating,  and 
approving  certain  products  for  use  in 
underground  mines.  The  2003  fees  are 
based  on  our  actual  expenses  for  fiscal 
year  2002.  The  fees  reflect  changes  both 
in  our  approval  processing  operations 
and  in  the  costs  to  process  approval 
actions. 

DATES:  This  fee  schedule  is  effective 
from  January  1,  2003,  through  December 

.31.2003 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  ).  Luzik.  Chief.  Approval  and 
Certification  Center  (A&CC),  304-547- 
2029  or  .304-547-0400. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  8,  1987  (52  FR  17506),  MSHA 
published  a  final  rule,  30  CFR  part  5 — 
Fees  for  Testing,  Evaluation,  eind 
Approval  of  Mining  Products.  The  rule 
established  specific  procedures  for 


caicuiaung.  aaminibiering.  ana  revising 
user  fees.  We  have  revised  our  fee 
schedule  for  2003  in  accordance  with 
the  procedures  of  that  rule.  This  new  fee 
schedule  is  included  below.  For 
approval  applications  postmarked 
before  January  1,  2003,  we  will  continue 
to  calculate  fees  under  the  previous 
(2002)  fee  schedule,  published  on 
December  28.  2001 

iee  Computatnui 

In  general,  MSHA  computed  the  2003 
fees  based  on  fiscal  year  2002  data.  We 
calculated  a  weighted-average,  direct 
cost  for  all  the  services  provided  during 
fiscal  year  2002  in  the  processing  of 
requests  for  testing,  evaluation,  and 
approval  of  certain  products  for  use  in 
underground  mines.  From  this  cost,  we 
calculated  a  single  hourly  rate  to  apply 
uniformly  across  all  of  the  product 
approval  categories  during  2003. 

Dated:  December  26.  2002. 

)ohn  R.  Caylor, 

Deputy  Assistant  Secretary  of  Labor  for  Mine 
Safety  and  Health. 


Fee  Schedule  Effective  January  1,  2003 
[Based  on  FY  2002  data] 


Action  title 


Hourty  rate 


Fees  for  Testing,  Evaluation,  and  Approval  of  aH  Mining  Products^ 
Retesting  for  Approval  as  a  Result  of  Post-Approval  Proojct  Audit 


$61 
61 


30  CFR  Part  15 — Explosives  Testing 


Permissibility  Tests  for  Explosives: 

Weigh-in 

Physical  Exam:  First  size  

Chemical  Analysis  

Air  Gap — Minimum  Product  Firing  Temperature 

Air  Gap — Room  Temperature  

Pendulum  Fnction  Test  

Detonation  Rate 

Gallery  Test  7  

Gallery  Test  8  

Toxic  Gases  (Large  Chamber) 

Permissibility  Tests  for  Sheathed  Explosives: 

Physical  Examination    

Chemical  Analysis  

Gallery  Test  9     

Gallery  Test  10  

Gallery  Test  11  

Gallery  Test  12  

Drop  Test  

Temperature  Effects/Detonation 

Toxic  Gases 


S462 
325 

1.977 
460 
352 
163 
352 

7.436 

5,533 
805 

$128 

1,044 

1,944 

1.944 

1.944 

1.944 

648 

672 

580 


'  Full  approval  fee  consists  of  evaluation  cost  plus  applicable  test  costs. 


Note:  When  the  nature  of  the  product 
requires  that  we  test  and  evaluate  it  at  a 
location  other  than  our  premises,  you  must 
reimburse  us  for  the  traveling,  subsistence, 
and  incidental  expenses  of  our  representativf 
in  accordance  with  standardized  government 
travel  regulations.  This  reimbursement  is  in 


addition  to  the  fees  charged  for  evaluation 
and  testing. 

[FR  Doc.  02-33020  Filed  12-30-02:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting   Notice 

date:  Weeks  of  December  30,  2002, 
January  6, 13.  20,  27.  February  3,  2003. 


"'l'i4H 
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PLACE;  (..luuiiii.siiniifr*  L.uui'jri'ui  f 

Kooiii.  1155.S  R()«;kville  PiltH.  RockviUe. 

Mar\'land. 

STATUS:  Piil)li(  and  (  Idst'd. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  JO.  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  December  30.  2002 

Week  of  January  6.  2003— Tentative 

There  are  ni>  meetings  scheduled  for 
the  week  of  January  6.  2003 

Week  of  January  13.  2003— Tentative 

Tuesday.  January  14.  2003. 

10  a.m. — Discussion  of  security  issued 
(closed — ex.  1). 

2  p.m. — Briefing  on  NRC  lessgns 
learned:  Davis-Besse  RVH 
Degradation  (public  meeting) 
(contact:  Stacey  Rosenberg.  301- 
415-1733) 
This  meeting  will  be  webcast  live  at 

the  Web  address — http://nrc.gov. 

Week  of  January  20.  2003— Tentative 
Thursday.  January  23.  2003 

2  p.m. — Briefing  on  status  of  NMSS 

programs,  performance,  and  plans — 
materials  safety  (public  meeting) 
(Contact:  Claudia  Seelig.  301-41.5- 
7243). 

Week  of  January  27.  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  January  27,  2003. 

Week  of  February  3.  2003— Tentative 

Tuesday,  February  4. 

10  a.m. — Briefing  on  status  of  OCIO 
programs,  performance,  and  plans 
(public  meeting)  (contact:  Jacltie 
Silber.  301-415-7330). 

This  meeting  will  be  webcast  live  at 
the  Web  address — http://nrc.gov. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information:  R. 
Michelle  Schroll  (301)  415-1662. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 

http://wy\'w.nrc.gov/what-we-do/policy- 
making/ schedule. html. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers:  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary. 
Washington.  DC  20555  (301-415-1969). 

In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 


SI  iifiiiiii-  i-i'-i  irtinically.  pli'a.s^  .s<'iul  bii 
oltK;tronic  message  to  dkw'^nrc.gov. 

UttlDci:  Uncemher  2B.  2002. 
K.  MichHIe  Schroll, 

.\itiu^  I'll  hiiical  Coordinator.  Office  of  the 
Si^Ktaiy 

|FR  Ctoc.  02-33114  Filed  12-27-02;  12:37 
|im| 
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NUCLEAR  REGULATORY 
COMMISSION 

Standard  Review  Plan    Availability  of 

Draft  Standard  Review  Plan 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  issuance  of  Draft 
Standard  Review  Plan. 


summary:  The  NRC  is  announcing  the 
availability  of  draft  Standard  Review 
Plan  (SRPJ  Section  14.2.1,  'Generic 
Guidelines  for  Extended  Power  Uprate 
Testing  Programs."  dated  December 

2002.  for  interim  use  and  public 
comment 

DATES:  Submit  comments  by  March  31, 

2003.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so.  but  the  Commission  is  able  to  ensure 
consideration  only  for  comments 
received  on  or  before  this  date. 

ADDRESSES:  Submit  comments  to  Kevin 
A  tioyne.  Operations  Engineer.  U.S. 
Nuclear  Regulatory  Commission, 
Mailstop  0-6F2.  Washington.  DC 
20555-0001.  Comments  may  be 
delivered  to  11555  Rockville  Pike. 
Rockville.  Maryland,  between  7:30  a.m. 
and  4:15  p.m.  on  Federal  workdays. 

This  document  is  available  for  public 
inspection  (1)  at  the  NRC's  Public 
Document  Room  (PDR).  located  at  One 
White  Flint  North,  Public  File  Area  01 
F21.  11555  Rockville  Pike.  Rockville. 
Maryland.  (2)  from  the  Agency  wide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/ adams.html.  using  the 
Accession  No.  ML023530407,  and  (3)  at 
the  NRC's  Web  site,  http:/ /www  nrc  gov/ 
reading-rm/doc-collections/nuregs/ 
^comments.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  accessing  the  document  in 
ADAMS  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209,  301-415-4737.  or  by  e-mail 
to  pdr&nrr  t'"^' 
FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  A.  Coyne.  Operations  Engineer. 
Office  of  Nuclear  Reactor  Regulation,  by 


telephone  at  301-415-1399  or  e-mail  at 

kxc<0>nrc.gov. 

SUPPLEMENTARY  INFORMATION:  Draft  SRP 

Section  14./  1  provides  guidance  for  the 
NRC  staff  to  use  when  evaluating  testing 
programs  proposed  by  licensee's  in 
relation  to  extended  power  uprate 
amendment  requests.  The  purpose  of 
NRC  staffs  review  related  to  Draft  SRP 
Section  14.2.1  is  to  ensure  that  proposed 
extended  power  uprate  testing  programs 

(1)  adequately  control  initial  power 
ascension  to  the  requested  power  level. 

(2)  include  sufficient  testing  to 
demonstrate  that  extended  power  uprate 
related  plant  modifications  have  been 
adequately  implemented,  and  (3) 
include  sufficient  testing  to  demonstrate 
that  structures,  systems,  and 
components  will  perform  satisfactorily 
at  the  requested  power  level. 

Datnd  at  Rockville.  Maryland,  this  19th  day 
of  December  2002. 

For  the  Nuclear  Regulatory  Commission.' 
Kalhy  Halvey  Gibson. 
Acting  Chief.  Equipment  and  Human 
Performance  Branch.  Division  of  Inspection 
Program  Management.  Office  of  Nuclear 
Reactor  Regulation. 
|FR  Doc.  02-3:1000  Filed  12-30-02;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Standard  Review  Plan;  Availability  of 
Draft  Standard  Review  Plan 

AGENCY:  NucltidT  Regulatory 
(  nimiiission  (NRC). 
AC  tion:  Notice  of  issuance  of  draft 
standard  review  plan. 

summary:  The  NRC  is  announcing  the 
availability  of  draft  standard  review 
plan  (SRP)  sections  13.2.1.  "Reactor 
Operator  Training,"  13.2.2.  "Training 
for  Nonlicensed  Plant  Staff."  and 
13.5.2.1.  "Operating  and  Emergency 
Operating  Procedures.  "  and  chapter 
18.0.  "Human  Factors  Engineering,"  for 
interim  use  and  public  comment. 
DATES:  Submit  comments  by  March  31, 
2003.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so.  but  the  Commission  is  able  to  ensure 
consideration  only  for  comments 
received  on  or  before  this  date. 
addresses:  Submit  comments  to 
Richard  J.  Eckeruode.  Senior  Human 
Factors  Engineei;.  U.S.  Nuclear 
Regulatory  Commission,  Mailstop  O- 
6F2,  Washington,  DC  20555-0001. 
Comments  may  be  delivered  to  11555 
Rockville  Pike,  Rockville.  Maryland, 
between  7:30  a.m.  and  4:15  p.m.  on 
Federal  workdays. 
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These  documents  are  available  for 
public  inspection  (l)  at  the  N'RC  s 
Public  Document  Room  (PDR).  located 
at  One  White  Flint  North,  Public  File 
Area  01F21,  11555  Rockville  Pike. 
Rockville,  Maryland,  (2)  from  the 
Agencvwide  Documents  Access  and 
Management  System  s  (ADAMS)  Public 
Elef  trnnic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
i^■v^'^^^  nngov/readmg-rm/adams.htmL 
using  the  .Accession  Nos.  ML023460600 
(for  draft  SRP  section  13.2.1), 
ML023460612  (for  draft  SRP  section 
13  2  2),  ML023470047  (for  SRP  section 
13,5,2,1).  and  ML023470061  (for  draft 
SRP  chapter  18).  and  (3)  at  the  NRC's 
Web  site,  http://v^■v^'^^■. nrc.gov/reading- 
rm/doc-rollections/nuregs/^cnminpnts. 
Persons  who  do  not  have  access  to 
.'\DAMS  or  who  encounter  problems 
accessing  the  document  in  .ADAMS 
should  contact  the  NRC  PDR  Reference 
staff  by  telephone  at  1-800-397-4209. 
301-415-4737,  or  by  e-mail  tu 
pdr%nrc  gov 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  i   Eckenrode  Senior  Human 
Factors  Engineer,  Office  of  Nuclear 
Reactor  Regulation,  by  telephone  at 

301—415-3172  or  e-mail  at  r/e 7@r7rr.gov 

SUPPLEMENTARY  INFORMATION: 

Draft  SRP  Sections  13.2,1.  13.2.2,  and 
13.5.2.1 

Draft  SRP  section  13,21  provides 
review  guidance  for  the  NRC  staff  to  use 
when  evaluating  a  licensees  or 
applicant's  licensed  operator  training 
program.  The  purpose  of  NRC  staffs 
review  related  to  draft  SRP  section 
13,2  1  is  to  ensure  that  the  training 
provided  to  reactor  operators  will  be 
adequate  to  provide  assurance  that  all 
reactor  operator  qualification 
requirements  will  be  met  at  the  time 
needed,  i.e..  prior  to  operator  license 
examinations,  prior  to  fuel  loading,  or 
prior  to  appointment  or  reappointment 
to  the  position 

Draft  SRP  section  13  2.2  provides 
review  guidance  for  the  NRC  staff  to  use 
when  evaluating  a  licensees  or 
applicant's  nonlicensed  plant  staff 
training  programs  The  purpose  of  NRC 
staff  review  related  to  draft  SRP  13.2  2 
is  to  ensure  that  training  provided  for 
each  position  on  the  plant  staff  will  be 
adequate  to  provide  assurance  that  all 
plant  staff  personnel  training  and 
qualification  requirements  will  be  met 
when  needed,  ;  e  ,  prior  to  properational 
tests,  prior  to  fuel  loading,  or  prior  to 
appointment  or  reappointment  to  the 
position  The  document  also  includes  a 
detailed  section  on  fire  protection 
personnel  training. 


Draft  SRP  section  13  5,2  ■>  provides 
review  guidance  for  the  NRC  to  use 
when  evaluating  a  licensees  or 
applicants  operating  and  emergency' 
operating  procedures  The  purpose  of 
NRC  staff  review  related  to  draft  SRP 
section  13  5.2  1  is  to  ensure  that  routine 
operating,  off-normal,  and  emergenc\ 
activities  are  conducted  in  a  safe 
manner  The  review  covers  procedure 
content  and  development  process 
including  schedules  for  preparation  of 
procedures.  The  classes  of  procedures 
covered  bv  this  section  are  svstem 
procedures,  general  plant  procedures, 
abnormal  or  off-normal  condition 
procedures,  emergency  (Operating 
procedures,  and  alarm  procedures. 

Minor  revisions  were  made  to  draft 
SRP  sections  13.2.1,  13,2.2,  and  13.5.2.1 
bom  the  draft  versions  that  were  issued 
m  1996  for  public  comment,  including 
changes  in  terminology  and 
organizations  names,  updating  of 
references  and  regulations,  and  the 
addition  of  technical  rationale 
discussions. 

Draft  SRP  Chapter  18 

Draft  SRP  chapter  18,0  describes  a 
process  for  evaluating  (1)  human-system 
interface  designs,  [2]  the  design  process, 
(3)  design  reviews,  and  '4j  uperator 
actions  submitted  by  applicants  and 
licensees  for  the  broad  range  of  .NRC 
review  responsibilities  This  chapter 
identifies  the  following  12  areas  of 
review  that  are  needed  for  successful 
integration  of  human  characteristics  and 
capabilities  into  nuclear  power  plant 
design 

•  Human  Factors  Engineering 
Program  Management 

•  Operating  Experient :e  Review 

•  Functional  Requirements  .Analysis 
and  Function  Allocation 

•  Task  Analysis 

•  Staffing  and  Qualifications 

•  Human  Reliability  Analysis 

•  Procedure  Development 

•  Training  Program  Development 

•  Human-System  Interface  Design 

•  Human  Factors  \'enfication  and 
Validation 

•  Design  Implementation 

•  Human  Performance  Monitormg 
While  the  process  defines  12  areas  of 

review,  not  all  may  be  applicable  to  the 
review  of  a  particular  applicant  s  or 
licensee's  HFE  program  The  guidance 
m  this  chapter  will  be  applied  to  new 
plant  designs  control  station 
modifications,  and  modifications 
affecting  risk-important  human  actions 
The  cnanges  to  chapter  18  0  from  the 
1996  version  are  both  m  organization 
and  content  The  organizational  changes 
reflect  three  types  of  reviews   (1  ■.  HFE 
aspects  of  new  plant  designs,  12 j  HFE 


aspects  of  control  room  modifications 
(hybrid  analog/digital  control  rooms), 
and  (3)  HFE  aspects  of  changes  to  risk- 
important  human  actions  The  first  part 
on  new  plant  designs  is  based  on 
NUREG-0711,  ■Hiunan  Factors 
Engineering  Program  Review  Model." 
developed  through  the  re\-iew  process  of 
the  three  certified  advanced  reactor 
designs  Its  purpose  is  to  provide  a 
design  process  model  that,  if  followed, 
should  produce  a  control  room 
acceptable  to  the  NRC.  This  document 
has  been  recently  updated  to  provide 
guidance  to  the  staff  for  reviewring  the 
control  room  design/development/ 
implementation  process,  as  it  moves 
along,  so  that  there  should  be  no 
surprises  at  the  end.  The  reason  for  this 
type  of  process  and  process  review  is 
that  the  three  advanced  reactor  designs 
were  certified  without  control  room 
designs  in  order  to  allow  for  the 
significant  advances  in  digital 
technology  expected  to  be  in  place  at 
the  time  a  plant  might  actually  submit 
a  construction/operating  license 
application.  The  second  major  reference 
in  this  chapter  is  NUREG-0700 

Human-Svstem  biterface  Design 
.Re\  le\^  C-uidelines,"  which  provides  for 
a  systematic  evaluation  of  the  hunian 
engineering  aspects  of  the  human- 
system  interface  This  document  has 
recently  been  updated  to  reflect  the 
latest  guidance  in  digital  technology,  all 
of  which  has  gone  through  a  significant 
validation  process. 

The  second  part  of  draft  chapter  18.0 
provides  review  guidance  for 
modifications  to  current  analog  control 
rooms.  Most  of  these  modifications 
involve  changes  in  systems  and 
equipment  from  analog  to  digital 
resulting  in  hybrid  control  rooms.  The 
review  guidance  is  based  on  NUREG- 
0711,  but  reduced  in  scope  to  apply 
only  to  those  sections  of  the  NLTIEG 
that  are  directly  related  to  the 
modification.  Again,  NUREG-0700 
guidance  applies  to  these  modifications. 
Power  uprates  can  include  analog-to- 
digital  instrumentation  change  outs  and 
this  revised  guidance  is  needed  to 
perform  reviews  of  these  changes. 

The  final  part  of  draft  chapter  18.0 
provides  review  guidance  for  changes  to 
operator  actions  often  resulting  from 
changes  to  systems  and  equipment.  It  is 
based  primarily  on  draft  NUREG-1764. 

(Guidance  for  the  Review  of  Changes  to 
Human  Actions,"  The  guidance  first 
evaluates  the  risk  associated  with  the 
action,  based  parti \  on  the  criteria  of 
Regulator)  Guide  1  174,    .*i.n  Approach 
for  Using  Probabilistic  Risk  Assessment 
In  Risk-Informed  Decisions  on  Plant- 
.spec  ific  Charges  to  the  Licensing 
Basis     Depending  on  the  resulting  level 
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of  risk,  the  action  is  assigned  tu  one  oi 
three  risk  regions.  If  the  risk  falls  in 
Region  I.  a  detailed  review  based  on 
NUREG-0711  is  conducted  in  the  detail 
similar  to  the  hybrid  control  room.  If  the 
risk  falls  in  Region  II.  a  much  reduced 
review  is  conducted,  and  if  in  Region 
HI,  no  human  factors  review  is 
conducted.  This  facilitates  a  much  more 
efficient  and  effective  use  of  staff 
resources.  The  NRC  staff  review  of 
power  uprate  applications  that  credit 
operator  actions  will  be  more  efficient 
when  this  screening  criteria  is  added. 
Once  again.  NUREG-0700  is  used  for 
those  operator  action  changes  involving 
changes  to  the  human-system  interface. 

The  three  NUREGs  discussed  above 
are  also  available  for  review  and 
comment. 

Dated  in  Rotkville,  Maryland,  this  19th 
day  of  December,  2002. 

f  ,,r  !ti..  Nuclear  Regulatory  Commission. 

K.iiti^  H.iivey  Gibson, 

Acting  Chief.  Equipment  and  Human 

Performance  Branch,  Division  of  Inspection 

Program  Management.  Office  of  Nuclear 

Reactor  Regulation. 
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NUCLEAR  REGULATORY 
COMMISSION 

Review  Standard  tor  Extended  Power 
Uprates    Availability  of  Review 
Standard 

AGENCY;  Nuclear  Regulatory 
f^ommission  (NRC). 
ACTION:  Notice  of  issuance  of  draft 
i.'vit'w  standard. 


SUMMARY:  The  NRC  is  announcing  the 
availability  of  draft  Office  of  Nuclear 
Reactor  Regulation  Review  Standard 
(RS)-001.  "Review  Standard  for 
Extended  Power  Uprates."  dated 
December  2002.  for  interim  use  and 
public  comment. 

DATES:  Submit  comments  by  March  31. 
2U()J.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so.  but  the  Commission  is  able  to  ensure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ftODRESSES:  Submit  comments  to 
.Mi)hduuned  A.  Shuaibi.  Senior  Project 
Manager.  U.S.  Nuclear  Regulatory 
Commission.  Mailstop  0-8H4a. 
Washington.  DC  20555-0001. 
Comments  may  be  delivered  to  11555 
Rockville  Pike.  Rockville,  Maryland, 
between  7:30  a.m.  and  4:15  p.m.  on 
Federal  workdays. 

This  document  is  available  for  public 
inspection  at  the  NRC's  Public 
Document  Room  (PDR).  located  at  One 


VVnite  runt  North,  Public  File  Area  Ol 
F21.  11555  Rockville  Pike.  Rockville. 
Maryland,  and  from  the  Al-  i;      .\    : 
Documents  Access  and  M  ni  i^-  :;ii  ;i: 
System's  (ADAMS)  PublK   ■       m  .nic 
Reading  Room  on  the  Internet  at  the 
NRC  Website,  httpJ/www  nrc.gov/ 
reading-rm/adams.html.  using  the 
Accession  No.  ML023540562,  and  at  the 
NRC's  Website,  http://vrww.nrc.gov/ 
reactors/opemting/licensing/power- 
uprates.html  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  accessing  the  document  in 
ADAMS  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-80O- 
397-4209,  301-415-4737,  or  by  e-mail 
to  pdr®nrr  gov 

FOR  FURTHER  INFORMATION  CONTACT: 
Mi)tiainiiieii  A.  :siiiidibi.  Seiuor  I'ruject 
Manager,  Section  1 .  Project  Directorate 
III,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation,  by  telephone  at  301-415- 
2H54  (ir  >■  ni.iil    i'    r  .i-.4^'.nrc.gOV. 
SUPPl-EMENTARY  INFORMATION:  The 

[>rocess  of  increasing  the  licensed  power 
evel  at  a  commercial  nuclear  power 
plant  is  called  a  "power  uprate."  Power 
uprates  can  be  classified  into  three 
categories  based  on  the  magnitude  of  the 
power  increase  and  the  methods  used  to 
achieve  the  increase.  Measurement 
uncertainty  recapture  power  uprates 
result  in  power  level  increases  that  are 
less  than  2  percent  and  are  achieved  by 
implementing  enhanced  techniques  for 
calculating  reactor  power.  Stretch  power 
uprates  typically  result  in  power  level 
increases  that  are  up  to  7  percent  and  do 
not  generally  involve  major  plant 
modifications.  Extended  power  uprates 
(EPUs)  result  in  power  level  increases 
that  are  greater  than  stretch  power 
uprates,  have  been  approved  for 
increases  as  high  as  20  percent,  and 
usually  require  significant  modifications 
to  major  plant  equipment.  Draft  RS-OOl 
is  applicable  to  EPUs. 

Draft  RS-OOl  establishes  standardized 
review  guidance  for  the  staffs  reviews 
of  EPU  applications  to  enhance  the 
consistency,  quality,  and  completeness 
of  the  reviews.  It  serves  as  a  tool  for  the 
staffs  use  when  processing  EPU 
applications  in  that  it  provides  detailed 
references  to  various  NRC  documents 
containing  specific  information  related 
to  the  areas  of  review. 

Draft  RS-OOl  also  makes  available  to 
licensees  the  guidance  used  by  the  staff 
for  reviewing  EPU  applications.  Making 
this  information  available  should  help 
licensees  prepare  complete  EPU 
applications  that  address  the  topics 
rfK^uired  for  the  staffs  review.  By 
addressing  the  areas  in  the  review 
standard,  a  licensee  could  minimize  the 


staffs  need  for  requests  for  additional 
information  and  thereby  improve  the 
efficiency  of  the  staffs  review. 

Dated  in  Rockville,  Maryland,  this  24lh 
day  of  December,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Ledyard  B.  Marsh, 

Deputy  Director,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc.  02-32999  Filed  12-30-02:  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

Statement  ot  Organization,  Functions 
and  Delegations  of  Authority 

This  statement  amends  Parts  S  and  T 
of  the  Statement  of  the  Organization, 
Functions  and  Delegations  of  Authority, 
which  cover  the  Social  Security 
Administration  (SSA).  This  notice 
establishes  a  new  Office  of  the  Chief 
Strategic  Officer  (T).  It  removes  the 
Office  of  Strategic  Management  (SAQ) 
from  the  Office  of  the  Commissioner 
(SA)  and  places  it  in  this  new  Office.  It 
also  removes  the  Office  of  Workforce 
Analysis  (S7H)  from  the  Office  of  the 
Deputy  Commissioner  for  Human 
Resources  (S7)  and  places  it  in  the  new 
Office.  In  addition,  it  transfers  the 
competitive  sourcing  function  from  the 
Office  of  Budget,  Office  of  the  Deputy 
Commissioner  for  Finance,  Assessment 
"  and  Management.  The  new  material  and 
changes  are  as  follows: 

(  hnpItT  S 

Social  Security  Administration 

Section  S.  1 0     The  Social  Security 
Administration — (Organization):  The 
Social  Security  Administration,  under 
the  supervision  and  direction  of  the 
Commissioner  of  Social  Security  (the 
Commissioner),  includes: 

Establish: 

N  The  Office  of  the  Chief  Strategic 
Officer  (T) 

Chapter  S A 

Office  of  the  Commissioner 

Section  SA.IO     The  Office  of  the 
Comm/ssioner— (Organization):  The 
Office  of  the  Commissioner,  under  the 
leadership  of  the  Commissioner  of 
Social  Security,  includes: 

Delete: 

E.  The  Office  of  Strategic  Management 

(SAQ) 

Section  SA.20     The  Office  of  the 
Commissioner — (Functions):  Delete  E, 
paragraphs  1—4. 
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Chapter  S7 

The  Office  of  the  Deputy  Commissioner, 
Human  Resources 

S7.00    Mission 

S7.10    Organization 

S7.20     Functions 

Section  S7.00     The  Office  of  the 
Deputy  Commissioner,  Human 
Resources — (Mission): 

Delete:  From  the  first  paragraph,  last 
line,  "and  workforce  analysis". 

Section  S7.10     The  Office  of  the 
Deputy  Commissioner,  Human 
Resources — (Organization):  The  Office 
of  the  Deputy  Commissioner,  Human 
Resources,  under  the  leadership  of  the 
Deputy  Commissioner.  Human 
Resources,  includes: 

Delete: 
H.  The  Office  of  Workforce  Analysis 

(S7H), 

Section  S7.20     The  Office  of  the 
Deputy  Commissioner.  Human 
Resources — (Functions):  Delete 
paragraph  H  in  its  entirety. 

Delete  in  its  entirety: 

Subchapter  S7H— Office  of  Workforce 

Analysis 

Chapter  Si 

The  Office  of  the  Deputy  Commissioner, 
Finance,  Assessment  and  Management 

Chapter  SlP 

Office  of  Budget 

Section  SlP.20     The  Office  of 
Budget— \Func\ions): 
F.  The  Office  of  Administrative  Budget 

Coordination  and  Analysis  (SlPC). 

Delete  Paragraph  5  that  reads  as 
follows: 

5.  "Develops  and  implements  a  program 
to  evaluate  Agency  operations  in 
accordance  with  the  requirements  of 
A-76." 
Establish: 

Sub(  hapter  T_ 

The  Office  of  the  Chief  Strategic  Officer 

T  .00    Mission 

T  .10    Organization 

T  .20     Functions 

Section  T  .00     The  Office  of  the  Chief 
Strategic  Officer — (Mission): 

The  Office  of  the  Chief  Strategic 
Officer  directs  the  administration  of 
SSA's  comprehensive  management 
programs  including  quality 
management,  strategic  planning, 
workforce  analysis,  and  competitive 
sourcing.  The  office  directs  the 
development  of  innovative  changes  to 
the  current  Agency  quality  management 
program,  including  the  program's 
initiatives  and  mechanisms  when  they 


are  not  clearly  delineated  by  statutory 
authority.  Such  changes  may  impact 
quality  management  Agency-wide  in 
terms  of  its  programs,  policies,  and 
procedures.  The  Office  of  the  Chief 
Strategic  Officer  provides  advice  and 
recommendations  related  to  quality     . 
management  policy  development  and 
related  process  changes  that  cut  across 
component  functional  lines  or  are  not 
well  defined  in  existing  statutoPi' 
authority  It  directs  the  development  of 
the  Agency's  tactical  and  strategic 
planning  process,  the  Agency  Strategic 
Plan,  Annual  Performance  Plan  and 
Annual  Performance  Report;  and  tracks 
Agency  performance  in  relation  to 
established  performance  measures. 
Working  with  all  components,  the  office 
identifies  those  priority  initiatives 
needed  to  meet  Agency  goals,  objectives 
and  outcomes  and  how  to  link  these  to 
budget  input  so  that  they  can  be  funded 
and  the  outcomes  achieved.  It  directs, 
develops  and  implements  a 
comprehensive  program  of  management 
studies,  research  and  analyses.  This 
allows  SSA  to  evaluate  and  determine 
the  feasibility  of  implementing  major 
changes  affecting  the  SSA  organization, 
its  administrative  practices,  its  methods 
of  operation  and  work  processes  and 
procedures,  workflow  and  workload 
processing  positions.  It  directs  the 
Agency's  policies  and  procedure  as  well 
as  the  management  of  the  Agency 
competitive  sourcing  program. 

Section  T  .  1 0     The  Office  of  the  Chief 
Strategic  Officer — (Organization): 

Under  the  leadership  of  the  Chief 
Strategic  Officer,  the  Office  of  the  Chief 
Strategic  Officer  includes: 

A.  The  Chief  Strategic  Officer 

B.  The  Immediate  Office  of  the  Chief 
Strategic  Officer 

C.  The  Office  of  Quality  Management 

D.  The  Office  of  Strategic  Management 
E  The  Office  of  Workforce  Analysis 

F.  The  Office  of  Competitive  Sourcing 

Section  T  .20     The  Office  of  the  Chief 
Strategic  Officer — (Functions): 

A.  The  chief  Strategic  Officer  is 
directly  responsible  to  the 
Commissioner  for  carrying  out  the 
Office  of  the  Chief  Strategic  Officer 
mission  and  providing  general 
supervision  to  the  major  components  of 
the  Office  of  the  Chief  Strategic  Officer. 
The  Deputy  Chief  Strategic  Officer 
assists  the  Chief  Strategic  Officer  in 
carrying  out  his/her  responsibilities. 

B.  The  Immediate  Office  of  the  Chief 
Strategic  Officer  provides  the  Chief 
Strategic  Officer  with  management 
support  on  the  full  range  of  his/her 
responsibilities.  Other  duties  include 
the  coordination  and  preparation  of 
reports  on  a  variety  of  projects.  The 


Office  is  responsible  for  Agency 
compliance  with  legislation.  0MB 
Directives  and  GAO  guidance 
concerning  quality  management, 
strategic  planning,  workforce  analysis 
and  competitive  sourcing. 

C.  The  Office  of  Quality  Management 
is  responsible  for  rendering  formal 
advice  and  recommendations  to  Agency 
executives  on  a  range  of  issues  relating 
specifically  to  quality  management  in 
each  of  the  Agency's  core  business 
areas.  The  office  initiates  change  to  the 
current  quality  management  program 
and  mechanisms  that  are  not  clearly 
delineated  by  statutory  authority  {i.e., 
QA  DDS  Reviews  for  Accuracy. 
Stewardship  Review  of  Payment 
Accuracy,  etc.).  It  works  with  Deputy 
Commissioner-level  components  to 
direct  the  Agency-wide  quality 
management  program,  its  policies  and 
initiatives  involving  one  or  more 
component  of  SSA.   ■ 

D.  The  Office  of  Strategic 
Management  directs  the  development  of 
the  Agency's  tactical  and  strategic 
plaiming  process,  the  Agency  Strategic 
Plan,  Aimual  Performance  Plan,  Armual 
Performance  Report  and  tracks  Agency 
performance  in  relation  to  established 
performance  measures.  It  works  with  all 
components  to  identif\'  those  priority 
initiatives  needed  to  meet  Agency  goals, 
objectives  and  outcomes  and  how  to 
link  these  to  budget  inputs  so  that  they 
can  be  funded  and  the  outcomes 
achieved.  It  also  supports  an  ongoing 
market  measurement  program  that 
collects  and  assesses  feedback  to  be 
used  and  provides  staff  support  to 
Deputy  Commissioner-level  components 
on  strategic  initiatives. 

E.  The  Office  of  Workforce  Analysis 
directs,  develops  and  implements  a 
comprehensive  program  of  management 
studies,  research  and  analysis  to 
evaluate  and  determine  the  feasibility  of 
implementing  major  changes  affecting 
the  SSA  organization,  its  administrative 
practices  and  its  methods  of  operation. 
Studies  and  analyses  are  Agency-wide, 
frequently  deal  with  issues  of  a  sensitive 
nature  and  may  involve  other 
Government  agencies.  It  uses  a  variety 
of  analytical  methodologies  to  identify 
alternatives  and  develop  administrative 
strategies  for  consideration  by  the  SSA 
Executive  Staff  in  responding  to 
Agency-wide  problems  and  issues.  It 
develops  SSA-wide  workforce 
management  policies,  procedures  and 
guidelines;  determines  resource 
requirements,  conducts  trend  analysis; 
and  makes  recommendations  regarding 
management  options,  transition 
alternatives,  etc.,  as  appropriate.  It 
develops  and  implements 
comprehensive  workforce  utilization 
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and  planning  programs  to  improve 
productivity  and  the  use  of  the  SSA 
workforce.  It  conducts  studies  and 
analyses  of  work  processes  and 
procedures.  workJFlow  and  workload 
processing  positions:  applies  a  variety  ot 
disciplines  and  techniques,  including 
management  analysis  and  model 
building  to  assure  best  workforce 
utilization;  and  recommends  action  to 
top  SSA  executives  for  improving  the 
effectiveness  of  the  SSA  workforce.  It 
develops,  analyzes  and  interprets 
workforce- forecasting  data  and  projects 
future  workforce  needs,  including  the 
types  of  skills  and  positions  required.  It 
directs,  develops  and  conducts  Agency- 
wide  reviews  and  studies,  using 
industrial  engineering,  model  building 
and  other  scientific  approaches  and 
methodologies.  The  results  of  its  studies 
on  workforce  effectiveness  will  allow 
Agency  executives  to  evaluate 
competitive  sourcing  efforts  that  may 
result  in  new  planning  strategies. 

F.  The  Office  of  Competitive  Sourcing 
provides  a  variety  of  high  level  • 
coordinative.  analytical,  consultative 
and  advisory  services  in  the 
interpretation  and  application  of  the 
Federal  Activities  Inventory  Reform  Act 
of  1998  (FAIR  Act)  and  the  Office  of 
Management  and  Budget  (OMB) 
Circular  A-76.  A-76  requires  the 
evaluation  of  Agency  functions  with 
regard  to  competitive  sourcing.  The 
office  serves  as  the  principal  technical 
authority  on  the  public/private 
competition  of  commercial  activities. 
Based  on  the  analysis  and  interpretation 
of  Congressional  and  OMB 
requirements,  the  office  develops 
Agency-wide  policy,  procedures  and 
strategy,  in  consultation  with  the 
Commissioner,  the  Deputy 
Commissioner  and  the  Chief  Strategic 
Officer,  for  the  implementation  of  tl^ 
FAIR  Act  and  OMBs  A-76 
requirements.  It  is  responsible  for 
ensuring  that  the  commercial  activity 
inventories  satisfy  legislative  and 
regulatory  requirements  for  the  analysis 
of  commercial  activities.  It  resolves 
critical  legal  and  technical  issues  with 
OMB  staff.  The  office  also  provides 
components  with  exp)ert  assistance  in 
conducting  commercial  activity  cost 
comparison  studies  to  improve 
processes  and  work  efficiencies. 

Dated:  December  20,  2002. 
)o  Anne  B.  Bamhart, 

(Commissioner  of  Social  Security. 

|KR  DfK:.  02-32993  Filed  12-30-02;  8:45  am) 


DEPARTMENT  OF  STATE 

[Pubiic  Notice  4243' 

Cutturally  Significant  Objects  Imported 
tor  Exhibition  Determinations 
Sargent  and  Italy 

aGenc*    1  icpariiiuMii  of  State. 
ACTION    \'ntice. 


action:  Notice  and  request  for 
comments. 


SuiWMAHy     .  .ties  is  hereby  given  of  the 
followmg  determinations:  Piu-suant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985:  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27.  1978.  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.:  22  U.S.C.  6501  note,  et 
seq].  Delegation  of  Authority  No.  234  of 
October  1.  1999,  and  Delegation  of 
Authority  No.  236  of  October  19.  1999, 
as  amended,  1  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Sargent  and  Italy."  imported  from 
abroad  for  temporary  exhibition  within 
the  United  States,  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  owners.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Los  Angeles  County 
Museum  of  Art.  Los  Angeles,  CA,  from 
on  or  about  February  2.  2003,  to  on  or 
about  May  11,  2003;  the  Denver  Art 
Museum.  Denver,  CO.  from  on  or  about 
June  28.  2003.  to  from  or  about 
September  21.  2003.  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  m  th'-  Federal  Register 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Julianne 
Simpson.  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  (202)  619-6529).  The 
address  is  U.S.  Department  of  State.  SA- 
44.  301  4th  Street,  SW..  Room  700. 
Washington,  DC  20547-0001. 

Dated:  December  23.  2002. 
Patricia  S.  Harrison, 
Assistant  Secrvtary  for  Educational  and 
Cultural  Affairs.  Department  of  State. 
IFR  Dor.  02-32997  Filed  12-30-02;  8:45  am] 
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BILLING  CODE  4191 -02-P 


DEPARTMENT  OF  STATE 

Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs 
(OES) 

[Public  Notice  4^45; 

Proposed  US  -Ctiile  Environmental 
Cooperation  Agreement 

agency:  Department  of  State. 


summary:  The  Department  of  State, 
tint -ugh  its  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  informs  the  public 
that  negotiations  for  a  U.S. -Chile 
Environmental  Cooperation  Agreement 
(ECA)  are  expected  to  commence  in 
Santiago,  Chile,  on  January  15.  2003. 
This  notice  seeks  comment  from  the 
public  regarding  priority  areas  for 
bilateral  environmental  cooperation. 
DATES:  Comments  related  to  priority 
areas  for  bilateral  environmental 
cooperation  with  Chile  must  be  received 
by  noon  (EST)  on  January  13,  2003.  in 
order  to  ensure  timely  input  into  the 
negotiations. 

ADDRESSES:  Comments  may  be  sent  by 

fax  I     Ji).  -«47-5947  or  202-647-1052. 
FOR  FURTHER  INFORMATION  CONTACT: 
Liik*   \'\    nepartiiienl  ul  hute.  Bureau 
of  t)(  t  ills  .ind  International 
Environmental  and  Scientific  Affairs. 
Office  of  Environmental  Policy, 
telephone  202-647-6867.  e-mail 
neyla@state.gov 

SUPPLEMENTARY  INFORMATION:  Un 
December  1 1 .  2002  the  governments  of 
the  United  States  of  America  and  the 
Republic  of  Chile  completed 
negotiations  on  a  comprehensive 
bilateral  Free  Trade  Agreement  (FTA). 
The  Environment  Chapter  of  this  FTA 
outlines  a  two-part  structure  for 
environmental  cooperation:  (1)  Eight 
ongoing  projects  that  are  to  commence 
immediately,  and  (2)  the  future 
establishment  of  an  Environmental 
Cooperation  Agreement  (ECA)  that  is 
intended  to  serve  as  a  framework  for 
certain  bilateral  cooperative 
environmental  activities.  The 
Environment  Chapter  furthers  the 
objectives  of  the  Trade  Act  of  2002, 
including  Section  2101(c)(3),  which 
calls  upon  the  President  to  "seek  to 
establish  consultative  mechanisms 
among  parties  to  trade  agreements  to 
strengthen  the  capacity  of  the  United 
States  trading  partners  to  develop  and 
implement  standards  for  the  protection 
of  the  environment  and  human  health 
based  on  sound  science." 

The  proposed  ECA  will,  inter  alia, 
establish  a  framework  for  environmental 
cooperation  and  create  mechanisms  that 
provide  for  periodic  work  programs, 
allow  for  consultation  between  the 
parties,  and  make  available 
opportunities  for  information  exchange 
and  public  comment.  The  ECA  may 
include  work  in  fields  of  activity  such 
as  improving  capacity  for  environmental 
compliance  assuraace,  promoting 
sustainable  management  of 
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environmeiiidl  resources,  developing 
and  implementing  economic 
instruments  for  environmental 
management,  and  in  other  fields  as  may 
be  agreed  by  the  Parties. 
Implementation  activities  may  include, 
inter  alia,  exchanges  of  technical 
specialists,  organization  of  joint 
conferences,  and  support  for 
collaboration  projects. 

|efT  Lunstead, 

Director.  Office  of  Environmental  Policy, 
Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs. 
Department  of  State. 
[FR  Doc.  02-33006  Filed  12-30-02;  8:45  am] 

BILLING  CODE  4710-09-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Opportunity  To  Apply  tor  Membership 
on  the  U.S. -Japan  Private  Sector/ 
Government  Commission 

AGENCY:  Office  of  the  United  States 
Trade  Representative  (USTR). 
ACTION:  Notice  of  membership 

opportunity. 

SUMMARY:  The  U.S.  Government  is 
seeking  letters  of  interest  for  private 
sector  membership  on  the  U.S.  side  of 
the  U.S. -Japan  Private  Sector/ 
Government  Commission  (Commission) 
for  2003.  President  Bush  and  Japanese 
Prime  Minister  Koizumi  launched  the 
Commission  in  June  2001  as  part  of  the 
U.S. -Japan  Economic  Partnership  for 
Grovk^th  (Partnership).  The  Commission 
held  its  inaugural  annual  meeting  in 
Japan  in  May  2002.  It  is  expected  that 
the  next  meeting  will  be  held  in 
Washington,  DC  in  the  spring  of  2003  on 
the  topic  of  "Successfully  Meeting 
Economic  Challenges  in  the  21st 
Century." 

DATES:  In  order  to  receive  full 
consideration,  requests  must  be  received 
by  the  Government  Secretariat  no  later 
than  February  12,  2003. 
ADDRESSES:  Please  send  requests  for 
cun.sidurdtion  on  company  letterhead  by 
facsimile  or  letter  to  the  Government 
Secretariat  for  the  U.S. -Japan  Private 
Sector/Government  Commission  in  care 
of  Harrison  Cook,  Office  of  Japan,  U.S. 
Department  of  Commerce.  Room  2320, 
14th  Street  and  Constitution  Avenue. 
NW..  Washington.  DC  20230,  facsimile 
(202)  482-0469.  Requests  sent  by  e-mail 
will  not  be  considered.  Candidates 
chosen  for  membership  will  be  notified 
in  writing. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harrison  Look  ni  kariu  Rversun,  Office 
of  Japan,  U.S.  Uepartment  of  Commerce, 


Room  2320,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  facsimile  (202)  482-0469;  or 
John  Neuffer,  Office  of  North  Asian 
Affairs.  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW..  Washington.  DC  20508,  facsimile 
(202)  395-359:' 

SUPPLEMENTARY  INFORMATION: 

Introduction 

The  U.S.  Government  seeks  letters  of 
interest  for  private  sector  membership 
on  the  U.S.  side  of  the  Commission. 
President  Bush  and  Japanese  Prime 
Minister  Koizumi  launched  the 
Commission  in  June  2001  as  part  of  the 
Partnership.  The  Commission  is  made 
up  of  U.S.  and  Japanese  government  and 
private  sector  representatives.  It  aims  to 
integrate  the  U.S.  and  Japanese  private 
sectors  more  fully  into  the  economic 
work  of  the  two  governments.  The 
Commission  will  enable  U.S.  and 
Japanese  private  sector  representatives 
to  present  input — including  expertise, 
observations,  and  recommendations — 
on  agenda  topics  agreed  to  in  advance 
by  the  two  governments.  For  a 
description  of  the  goals  and  structure  of 
the  Commission  and  the  Partnership, 
see  the  Annex  to  the  Joint  Statement  by 
President  Bush  and  Prime  Minister 
Koizumi  on  June  30,  2001,  on  the 
Department  of  Commerce  Web  site  at: 
h  ttp./Zw'H'H'.  mac.doc.gov/japan/source/ 
menu/ partnership/ partnership2.html. 

Topic 

The  Commission  topic  is  selected 
annually.  The  topic  in  2003  is 
"Successfully  Meeting  Economic 
Challenges  in  the  21st  Century,"  and 
would  include  discussions  on  the  aging 
of  our  societies,  technological  advances, 
new  business  development,  expanding 
globalization,  and  the  rapid  integration 
of  key  economies  into  the  regional  and 
global  economy.  The  Commission 
members  will  likely  vy^ish  to  focus  on 
policies  and  measures  needed  to 
successfully  meet  these  challenges  so 
that  our  two  nations  can  grow  and 
prosper,  including  steps  to: 

•  Increase  productivity  by  facilitating 
corporate  revitalization  and  optimal 
allocation  of  human,  capital,  and  other 
resources; 

•  Enhance  competitiveness  of  our 
respective  economies: 

•  Promote  growth  and  improve 
standards  of  living  in  economies  with 
shifting  demographics: 

•  Identif\'  and  implement  best 
practices  and  principles  of  corporate 
governance,  based  on  practical 
experiences  in  the  two  countries;  and 


•  Address  the  changes  in  the  trade 
and  investment  environment  in  the  era 

of  globalization. 

Duties  and  ResponMbiiities  of  Private 
Sector  Member*- 

Private  sector  members  will  serve  at 
the  discretion  of  USTR.  Private  sector 
individuals  chosen  for  the  Commission 
will  be  expected  to  be  fully  involved  in 
all  necessary  preparatory  meetings  and 
attend  the  Commission's  annual  2003 
meeting,  which,  as  currently 
envisioned,  will  be  held  in  Washington, 
DC  in  the  spring  of  2003  in  conjunction 
with  a  Subcabinet  meeting  of  U.S.  and 
Japanese  government  officials  at  the 
Deputy/Vice-Ministerial  level  from  key 
economic  agencies  and  ministries  and 
other  agencies  and  ministries 
appropriate  to  the  Commission's  topic. 
The  number  of  private  sector 
Commission  members  will  be  limited 
and  will  be  determined  in  coordination 
with  the  Government  of  Japan.  Members 
of  the  private  sector  delegation  will 
serve  for  one  term.  Members  who  wish 
to  serve  additional  terms  must  apply 
under  the  same  rules  as  other  future 
prospective  members. 

Private  sector  members  are  fully 
responsible  for  travel,  lodging  and 
personal  expenses  associated  with  their 
participation  in  the  Commission.  They 
will  receive  no  compensation.  The 
private  sector  members  will  serve  in  a 
representative  capacity,  presenting  the 
views  and  interests  of  the  particular 
business  sector  in  which  they  operate; 
private  sector  members  are  not  special 
government  employees.  Candidates  will 
be  vetted  for  pending  business  before 
USTR  and  the  Department  of 
Commerce.  Members  from  the  private 
sector  will  be  chosen  based  on  criteria 
set  forth  in  this  Notice. 

Candidate  Kiieibilit\  and  Srieetion 
Procedures 

The  process  for  recruiting  and 
selecting  Commission  members  from  the 
U.S.  private  sector  is  based  on  objective, 
written  criteria  developed  in  accordance 
with  the  Annex  to  the  Joint  Statement 
by  President  Bush  and  Prime  Minister 
Koizumi.  A  candidate's  partisan 
political  activities  (including  political 
contributions)  are  not  relevant  to  and 
will  not  be  considered  part  of  the 
selection  process. 

To  be  eligible  for  consideration,  each 
candidate  must  be  a  U.S.  citizen  and  not 
a  registered  foreign  agent  under  the 
Foreign  Agents  Registration  Act  of  1938. 

All  requests  for  consideration  will  be 
reviewed  by  the  Government  Secretariat 
for  the  Commission,  which  is  composed 
of  officials  from  USTR  and  the 
Department  of  Commerce.  Members  of 
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.    iiiment  Secretariat  will 
evaluate  each  submission  based  on  the 
evaluation  criteria  and  provide  a 
ranking  of  Excellent.  Good,  or  Poor. 
Each  ranked  request  for  consideration 
will  be  sent  to  the  Assistant  USTR  for 
North  Asian  Affairs  and  the  Commerce 
Department's  Assistant  Se<:rotary  for 
Market  Access  and  C.ompliance 
(Selecting  Officials)  for  final  selection. 
The  Selecting  Officials  will  review  the 
rankings  and  comments  of  the  review 
team  and  will  determine  the  candidates 
who  will  be  selected  for  the 
Commission. 

I  \  ,1 1  iia(  11  III  <   I  itii  la 

In  reviewing  prospective  members, 
the  Government  Secretariat  will 
consider  the  following  evaluation 
criteria: 

•  Experience  in  executive  level 
positions,  such  as  CEO  of  U.S. 
companies; ' 

•  Experience  doing  business  with  or 
in  Japan: 

•  Expertise  in  the  topic  to  be 
considered  by  the  Commission  in  2003; 

•  Commitment  to  undertake  any 
necessary  preparatory  work  and  to " 
participate  in  any  preparatory  meetings 
and  the  Commission  meeting  itself; 

•  Commitment  to  assume  the  costs  of 
travel,  lodging  and  other  personal 
expenses  related  to  Commission 
participation; 

•  Contributions  to  membership 
diversity  based  on  company  size.  type, 
and  location;  and 

•  Other  considerations  relevant  to  the 
Commission  as  described  in  the  Annex 
to  the  U.S. -Japan  Joint  Statement  by 
President  Bush  and  Prime  Minister 
Koizumi. 

Siihtiiissinn  Pr III  riiutfs  .tmi 
Kequircnifiiis 

To  be  considered  for  membership, 
please  provide  a  personal  resume  and 
materials  that  would  identify  the 
following:  (1)  Name  and  title  of  the 
individual  requesting  consideration;  (2) 
name  and  address  of  the  company 
where  the  candidate  is  employed;  (3) 
company's  product  or  service  line;  (4) 


'  A  U.S.  company  is  defined  in  the  Procedures 
and  Rules  for  Industry  Sector  Advisory  Committees 
as  a  Tirm  incorporated  in  the  United  States  (or  an 
unincorporated  U.S.  Pirm  with  its  principal  places 
of  business  in  the  United  States)  that  is  controlled 
by  U.S.  citizens  or  by  another  U.S.  entity.  An  entity 
is  not  a  U.S.  company  if  SO  percent  plus  one  share 
of  its  stock  (if  a  corporation,  or  a  similar  ownership 
interest  of  an  unincorporated  entity)  is  controlWl, 
directly  or  indirectly,  by  non-U. S.  citizens  or  non- 
U.S.  entities.  If  the  matter  is  to  represent  an  entity 
or  corporation  with  10  percent  or  greater  non-U. S. 
ownenhip,  the  nominee  must  demon.strate  at  the 
time  of  nomination  that  this  ownership  interest 
does  not  constitute  control  and  will  not  adversely 
affect  his  or  her  ability  to  serve  on  the  Commiuion. 


company  size  (market  capitalization, 
annual  revenues,  number  of  employees); 
(5)  company's  experience  in  Japan 
(exports,  sales,  employees,  years  in 
Japan);  (6)  why  candidate  wishes  to  be 
considered  for  the  Commission:  and  (7) 
the  particular  sector  of  the  business 
community  the  i:andidate  would 
represent.  In  addition,  candidates 
should  specifically  address  the 
evaluation  criteria  as  described  above. 

Third  parties,  such  as  trade 
associations  and  government  officials, 
may  nominate  or  endorse  potential 
candidates,  but  candidates  must  submit 
their  own  letters  to  be  considered  for 
Commission  membership.  Referrals 
from  political  organizations  and  any 
references  to  political  contributions  or 
other  partisan  political  activities  will 
not  be  considered  in  the  selection 
process. 

Dated;  December  20.  2002. 
U  cndy  S.  Culler, 

A>!,istant  llnittid  States  Trade  Representative 
for  North  Asian  Affairs. 

|FR  Doc.  02-33004  Filed  12-30-02;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Technical  Corrections  to  the 
Harmonized  Taritt  Schedule  of  the 
United  States 

AGENCY    Office  of  the  United  States 
Trade  Representative. 
ACTION-  Notice. 

summary:  The  United  States  Trade 
Kipresentative  (USTR)  is  making 
technical  corrections  to  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  as  set  forth  in  the  annex  to  this 
notice,  pursuant  to  authority  delegated 
to  the  USTR  in  Presidential 
Proclamation  6969  of  January  27,  1997 
(62  FR  4415).  These  modifications 
correct  several  inadvertent  errors  and 
omissions  in  various  Presidential 
Proclamations,  as  set  forth  herein,  so 
that  the  intended  tariff  treatment  is 
provided 

EFFECTIVE  DATE;  As  set  forth  in  the 
Annt'x  ti)  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katharine  J    Mueller,  A!>hi--t.iiit  (  ..nnra! 
Counsel,  (202)  395-.3581 
SUPPLEMENTARY  INFORMATION;  I'utMi.jiit 
to  vdiniu.->  stdtules  iiiijii''iii>'iiM;u;  t!  i  !>' 
agreements  and  to  sei  1 1   n  t H n     »  •,., 
Trade  At  of  1974,  as  .iin   rii-Ml    ;  4  U.S.C. 
2483),  the  President  i.sbutd 
proclamations  in  order  to  reflect  in  the 
]\T'^  till'  suhst.iiH  I'  iif  ihiisM  .it'.r'M'ini'Dts 
auii  <tc  tiiiiis  l.ikfii  piii--u.iii!  tip  Mil  li 


statutes.  This  notice  corrects  several 
inadvertent  errors  and  omissions  in  the 
following  Presidential  Proclamations,  so 
that  the  intended  tariff  treatment  is 
provided:  (1)  Presidential  Proclamation 
6641  of  December  15,  1993.  which 
implemented  the  tariff  treatment 
provided  for  in  the  North  American  Free 
Trade  Agreement  ("NAFTA");  (2) 
Presidential  Proclamation  6763  of 
December  23.  1994.  which  implemented 
>with  respect  to  the  United  States  the 
trade  agreements  resulting  from  the 
Uruguay  Round  of  multilateral  trade 
negotiations;  (3)  Presidential 
Proclamation  6857  of  December  11. 
1995.  which  affected  certain  NAFTA 
tariff  classification  rules;  (4)  Presidential 
Proclamation  7512  of  December  7.  2001. 
implementing  the  Agreement  between 
the  United  States  of  America  and  the 
Hashemite  Kingdom  of  Jordan  on  the 
Establishmt'iit  i  !  ,  FreeTra(l>'  An  ,i  (5) 
Presidenli.ll  I'l^"  Limntinn  ^"i  !.'>()) 
Decemlii'i  im   Jimi;    Himlitx  ing  various 
provisii  'ii---     !•!;••  ill  s  .ii  >  .nifr  t.  • 
conform  .'  :■     uiH'miiiH'iii^  mail''  ii'  Itif 
International  Convention  on  the 
Harmonized  rimmodity  Description 
and  Coding  >\  -s   m.  (6)  Presidential 
Proclamation  761b  of  October  31.  2002. 
implementing  the  preferential  tariff 
treatment  authorized  by  the  Andean 
Trade  Promotion  and  Drug  Eradication 
Act  (the  "ATPDEA  ");  and  (7)  in 
Presidential  Proclamation  7626  of 
November  13.  2002.  implementing 
modifications  in  the  preferential  tariff 
treatment  provided  under  provisions  of 
the  Caribbean  Basin  Economic  Recovery 
Act,  pursuant  to  the  United  States- 
Caribbean  Basin  Trade  Partnership  Act, 
and  of  the  African  Growth  and 
Opportunity  Act. 

Proclamation  6969  authorized  the 
USTR  to  exercise  the  authority  provided 
to  the  President  under  section  604  of  the 
Trade  Act  of  1974  (19  U.S.C.  2483)  to 
embody  rectifications,  technical  or 
conforming  changes,  and  similar 
modifications  in  the  HTS.  Under  the 
authority  v.M.Mi  in  th-   i  ISTR  by 
Proclamatiun  byb'j,  ihu  rectifications, 
technical  and  conforming  changes,  and 
similar  modifications  set  fortli  in  th^ 
annex  to  this  notice  shall  bf  > mlnKlied 
in  the  HTS  with  respect  to  goods 
entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  af^er  the  dates 
specified  for  the  respective  actions  set 
fi.rth  in  siu  h  .innex. 

KolH-rt  H   /.((♦■Hick, 

United  States  Trade  Representative. 

Annex 

Effective  with  respiect  to  goods  entered,  or 
withdrawn  from  warehouse  for  consumption, 
on  or  after  the  dates  indicated  in  each  annex 
section  below,  the  Harmonized  Tariff 
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Schedule  of  the  United  States  (HTS)  is 
hereby  modified  as  follows: 

Section  A.  Effective  with  respect  to  goods 
entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  January  1,  1995: 

1.  The  article  description  of  subheading 
2922.50.07  is  modified  by  inserting  after 
"acid"  the  language 
"(d(-)-p-Hydroxyphenylglycine)". 

2.  Subheading  2922.50.11  is  modified  by 
deleting  the  article  description  and  by 
inserting  in  lieu  thereof  the  following: 

"Salts  of  d(-)-p-Hydroxyphenylglycine  ((/?)- 
o-Amino-4-hydroxybenzeneacetic  acid)"  and 
by  deleting  from  the  Rates  of  Duty  1-Special 
subcolumn  the  symbol  "K,". 

3.  Subheading  9904.04.96  is  modified  by 
deleting  "1904.90.47"  and  by  inserting  in 
lieu  thereof  •1901.90.47". 

4.  Subheading  9904.17.44  is  modified  by 
deleting  •'1902.20.60"  ar  d  by  inserting  in 
lieu  thereof  •1901.20.60  '. 

Section  B.  Effective  with  respect  to  goods 
entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  January  1,  1996, 
general  note  12(t)  is  modified  by  inserting  in 
numerical  sequence  the  following  new  tariff 
classification  rule  for  chapter  84; 

"213.  A  change  to  tariff  item  8473.30.30  from 
any  other  tariff  item." 

Section  C.  Effective  with  respect  to  articles 
entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  January  1.  2000, 
additional  U.S.  note  16  to  chapter  4  is 
modified  by  deleting  "25,810,000"  set  out 
opposite  "EC  15"  in  such  note  and  by 
inserting  •'25,811.000"  in  lieu  thereof. 

Section  D.  Effective  with  respect  to  goods 
entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  October  2,  2000: 

1.  U.S.  note  2(d)  to  subchapter  XX  of 
chapter  98  is  modified  by  deleting  the  phrase 


"in  the  preceding  1-year  period"  and  by 
inserting  in  lieu  thereof  •'entered  during  the 
preceding  12-month  period". 

2.  The  artic^  description  of  subheading 
9820.11.18  is  modified  by  deleting  the  phrase 
"(except  for  t-shirts,  other  than  underwear, 
classifiable  in  subheadings  6109.10.00  and 
6109.90.10  and  described  in  subheading 
9820.11.12)". 

Section  E.  Effective  with  respect  to  goods 
of  Jordan: 

1.  For  subheading  6307.90.98,  the  Rates  of 
Duty  1 -Special  subcolumn  is  modified  by 
inserting,  during  the  period  from  January  10. 
2002,  through  December  31,  2002,  inclusive, 
the  rate  of  duty  of  "3.5%"  followed  by  the 
symbol  "(JO)";  such  duty  rate  is  deleted  at 
the  close  of  December  31,  2002,  and  the  duty 
rate  of  "1.7%"  is  inserted  in  lieu  thereof, 
effective  with  respect  to  goods  entered,  or 
withdrawn  from  warehouse  for  consumption, 
during  the  period  from  January  1,  2003, 
through  December  31.  2003;  and  effective  at 
the  close  of  December  31 ,  2003,  such  duty 
rate  is  deleted  along  with  the  symbol  "JO"  in 
parentheses,  and  the  symbol  "JO."  is  inserted 
in  alphabetical  sequence  in  the  parenthetical 
expression  set  forth  after  the  duty  rate  of 
"Free"  effective  with  respect  to  goods 
entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  January  1,  2004. 

2.  Effective  with  respect  to  goods  entered, 
or  withdrawn  from  warehouse  for 
consumption,  on  or  after  December  17,  2001, 
for  each  of  the  HTS  subheadings  listed 
below,  the  expression  "e/kg"  is  deleted  at 
each  occurrence  from  the  Rates  of  Duty  1- 
Special  subcolumn  for  the  duty  rate  followed 
by  the  symbol  "JO"  in  parentheses  and  "ttl 
pr."  is  inserted  in  lieu  thereof;  and  such 
modifications  shall  likewise  be  made  in  the 
years  2003  through  2010,  inclusive,  for  such 
special  duty  rate  for  goods  of  Jordan: 


6402.19.50 
6402.19.70 
6402.30.70 
6402.30.80 
6402.91.70 
6402.91.80 
6402.99.70 
6402.99.80 
6404.11.70 
6404.11.80 
6404.19.70 
6404.19.80 
6404.10.30 
6404.10.35 

3.  For  HTS  subheading  9608.10.00,  for 
calendar  year  2003,  the  duty  rate  "0.2c  each 
+"  followed  by  the  symbol  •JO"  in 
parentheses  is  deleted  from  the  Rates  of  Duty 
1 — Special  sutx;olumn  and  "0.2c  each  ■»■ 
1.3%"  is  inserted  in  lieu  thereof. 

Section  F.  Effective  with  respect  to  goods 
entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  January  10.  2002: 

1.  Additional  U.S.  note  3  to  chapter  27  is 
modified  by  deleting  "2710.00.15"  and  by 
inserting  in  lieu  thereof  "2710.11.15". 

2.  For  subheading  2202.90.30.  the  Rates  of 
Duty  1 — Special  subcolumn  is  modified  by 
deleting  'See  9906.22.04-9906.22.05  (MX)" 
and  by  inserting  '•2.12c/liter  (MX)"  in  lieu 
thereof. 

3.  Conforming  changes: 

(a).  Subheadings  9906.22.04  and 
9906.22.05  and  the  superior  text  immediately 
preceding  such  subheadings  are  deleted. 

(b).  On  January'  1  for  each  of  the  years 
indicated  in  the  following  dated  columns,  the 
rates  of  duty  for  subheading  2202.90.30 
followed  by  the  symbol  "MX"  in  parentheses 
in  the  Rates  of  Duty  1 — Special  subcolumn 
are  deleted  and  the  following  rates  of  duty 
are  inserted  in  lieu  thereof: 


2003 

2004 

2005 

2006 

2007                              2008 

1 .767c/1iter 

1.413c/liter 

1  06c/liter 

0.707c/Hter 

0.353c/liter                           Free 

Section  G.  Effective  with  respect  to  goods 
entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  August  6.  2002: 

1.  The  article  description  of  subheading 
9819.11.12  is  modified  by  deleting  the  word 
"in  "  immediately  before  "one  or  more  such 
lesser  developed  countries". 


2.  The  article  description  of  subheading 
9820.11.18  is  modified  by  inserting  the 
phrase  ",  or  from  components  knit-to-shape 
in  the  United  States  from  yarns  wholly 
formed  in  the  United  States,  or  both"  after 
the  phrase  "from  yarns  wholly  formed  in  the 
United  States". 


3.  For  each  of  the  subheadings  listed 
below,  the  Rates  of  Duty  1 — Special 
subcolumn  is  modified  by  deleting  the 
symbol  ",  J"  from  the  parenthetical 
expression  also  containing  the  symbol  "E" 


4202 
4202 
4202 
4202 
4202 
4202 
4202 
4202 
4202 
4202 
4202 


.11.00 
.12.20 
.12.40 
.12.60 
.12.80 
.19.00 
.21.30 
.21.60 
21.90 
.22.15 
.22.40 


4202 
4202 
4202 
4202 
4202 
4202 
4202 
4202 
4202 
4202 
4202 


22.45 
22.60 
22.80 
29.90 
31.60 
.32.40 
.32.80 
.32.95 
.91.00 
.92.15 
.92.20 


4202 
4202 
4202 
4202 
4202 
4203 
4203 
4203. 
4602 
4602 
4602 


92.30 
92.45 
92.60 
92.90 
99.90 
10.40 
29.08 
29.18 
10.21 
10.22 
10.25 


Section  H.  Effective  with 
following  HTS  subheadings 

4202.12.40 
4202.12.60 
4202.12.80 
4202.22.40 


respect  to  goods  entered,  or  withdrawn  from  warehouse 
are  each  modified  by  deleting  from  the  Rates  of  Duty  1- 

4202.32.40 

4202.32.80 

4202.32.95 

4202.92.15 


4602.10.29  6216.00.17 

6116.10.17  6216.00.19 

6116.10.44  6216.00.21 

6116.10.48  6216.00.24 

6116.10.55  6216.00.26 

6116.10.65  6216.00.38 

6116.92.64  6216.00.54 

6116.92.88 

6116.93.64 

6116.93.88 

6116.99.48 

for  consumption,  on  or  after  October  31,  2002,  the 
-Special  subcolumn  the  symbol  ""J+": 

4202.92.90  6116.93.88 

6116.10.17  6116.99.48 

6116.10.48  6216.00.17 

6116.10.55  6216.00.21 


79956 
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4202.22.45 
4202.22.60 
4202.22.80 


4202.92.20 
4202.92.30 
4202.92.60 


6116.92.64 
6116.92.88 
6116.93.64 


6216.00.24 
6216.00.38 
6216.00.54 


Section  I.  Effective  with  respect  to  goods 
entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  January  1.  2003: 

1.  Subheading  0709.90.91  is  modified  by 
deleting  from  the  Rates  of  Duty  1 — Special 
subcolumn  the  symbol  "(MX)"  and  the 
immediately  preceding  phrase  and  by 
inserting  in  the  parentheses  following  the 
"Free"  duty  rate  in  such  subcolumn  the 
symbol  "MX"  in  alphabetical  sequence. 

2.  For  subheading  7111.00.00,  the  staged 
general  tariff  rate  of  "11%"  previously 
proclaimed  for  the  year  2003  is  deleted  from 
the  Rates  of  Duty  1 — General  subcolumn  and 
the  general  rate  of  "10%"  is  inserted  in  lieu 
thereof  for  2003. 

3.  Notwithstanding  the  provisions  of 
Annex  section  G(6)  to  Pres.  Proc.  6763,  the 
i^tes  of  Duly  1 — Special  subcolumn  for 
subheading  0709.60.20  shall  contain  the 
spe<:ial  rate  "See  9906.07.41-9906.07,43 
(MX)"  until  the  provisions  of  Annex  section 
G(7)  are  scheduled  to  become  effective. 

Section  /.  Subheading  401 3.90. 10  is 
modified  as  follows: 

1.  Effet:tive  with  respect  to  goods  entered, 
or  withdrawn  from  warehouse  for 
consumption,  on  or  after  January  1.  1994,  the 
article  description  for  such  subheading  is 
modified  by  deleting  "and  4012.20.20"  and 
by  inserting  in  lieu  thereof  ",  4012.20.15  and 
4012.20.45":  and 

2.  Effective  with  respect  to  goods  entered, 
or  withdrawn  from  warehouse  for 
consumption,  on  or  after  [anuary  10,  2002, 
the  article  description  for  such  subheading  is 
modified  by  deleting  "4011.91.10. 
4011.99.10,  4012.10.20"  and  by  inserting  in 
lieu  thereof  "4011  61.00,  4011  92.00. 
4012.19.20,". 

Section  K.  Effective  with  respect  lo  articles 
entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  the  fifteenth  day 
after  the  date  of  publication  of  this  notice  in 
the  Federal  Register,  the  HTS  is  modified  as 
follows: 

(1)  General  note  4(d)  is  modified  by 
deleting  the  following  subheadings  and  the 
country  set  out  op|Asite  such  subheadings: 

2208.90.05    Trinidad  and  Tobago 
8412.10.00     Russia 
8419.50.10     Malta 
8419.60.10     Malta 

(2J  For  the  subheadings  8419.50.10  and 
8419.60.10,  the  Rates  of  Duty  1— Special 
subcolumn  is  modified  by  deleting  the 
symbol  "A*"  and  inserting  an  "A"  in  lieu 
thereof 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Procedures  tor  Further  Consideration 
ot  Requests  (Anniversary)  and 
Objections  to  Requests  tor  Exclusion 
ot  Particular  Products  From  Actions 
With  Regard  to  Certain  Steel  Products 
Under  Section  203  ot  the  Trade  Act  ot 
1974.  as  Established  in  Presidential 
Proclamation  7529  ot  March  5,  2002 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

action:  Notice. 

SUMMARY;  In  a  notice  published  on 
iJc.totR'i  26,  2001  (66  FR  54321)  (notice), 
the  Trade  Policy  Staff  Committee 
(TPSC)  established  procedures  for 
interested  persons  to  request  the 
exclusion  of  particular  products  from 
any  action  the  President  might  take 
under  section  203  of  the  Trade  Act  of 
1974.  as  amended.  (19  U.S.C.  2253) 
(Trade  Act)  with  regard  to  certain  steel 
products.  Presidential  Proclamation 
7529  of  March  5,  2002.  established  such 
actions  with  regard  to  certain  steel 
products  (safeguard  measures),  but 
excluded  some  of  the  particular 
products  identified  in  requests  for 
exclusion  made  in  response  to  the 
notice.  See  67  FR  10553  (March  7, 
2002).  Proclamation  7529  authorized  the 
United  States  Trade  Representative 
(USTR)  in  March  of  each  year  in  which 
any  of  the  safeguard  measures  remain  in 
effect  to  further  exclude  particular 
products  from  the  pertinent  safeguard 
measure.established  by  the 
proclamation.  The  USTR  is  modifying 
pnx:edures  established  on  November  19, 
2002  (67  FR  69802)  for  further 
consideration  of  such  exclusion 
requests. 

Availability  of  Completed  Requestor 
Questionnaires  Public  versions  of 
completed  exclusion  requestor 
questionnaires  for  the  Anniversary 
Round  of  Exclusion  Review  are 
available  for  examination  at  the 
Department  of  Commerce's  Central 
Records  Unit  (CRU):  U.S.  Department  of 
Commerce.  CRU  HCHB.  Room  B099. 
14th  St.  &  Pennsylvania  Ave,,  NW.. 
Washington.  DC  20230. 

These  questionnaires  have  not  yet 
been  fully  reviewed  for  sufficiency  but 
are  being  made  available  to  facilitate 
public  response.  The  filing  of  requests 
in  CRU  does  not  indicate,  in  itself, 
whether  the  submissions  are  sufficient 
with  regard  either  to  form  or  substance. 


Deficient  Exclusion  Requests.  In  order 
for  an  exclusion  request  to  be 
considered,  it  mu.>;t  be  initiated  for 
objectors'  coniinents  through  an 
announcement  in  one  of  the  tranches 
noted  above.  Exclusion  requests  will  be 
initiated  only  if  they  are  determined 
sufficient  for  comment. 

The  Office  of  the  U.S.  Trade 
Representative  (USTR)  and  the  U.S. 
Department  of  Commerce  (Commerce) 
are  reviewing  each  exclusion  request  to 
determine  whether  it  is  sufficient  to 
initiate.  In  the  case  of  a  deficient 
exclusion  request.  Commerce  will 
transmit  by  e-mail  a  notice  to  the 
submitting  party  that  briefly 
summarizes  the  n;ifurf  'if  'he  deficiency 
and/or  requests  siq  (  !•  m   ;i!al 
information   !  ^  I  K  ci  i  i     iniin f  ■  vill 
otherwise  mak'--  wj  i'niin\''i\\  'jii  th'- 
merits  of  an  exclusion  request. 
Commerce  will  notify  requestors  of 
deficient  requests  no  later  than  the  close 
of  business  on  January  6,  2003. 
Exclusion  requesters  will  have  10  days 
from  the  date  of  transmission  of  the 
deficiency  notice  to  remedy  the 
submission  by  filing  a  correction  or 
submitting  requested  supplemental 
information.  A  requestor's  failure  to 
respond  to  the  deficiency  notice  likely 
will  result  in  the  exclusion  request 
being  rejected  and  not  initiated  for 
review. 

Opportunity  for  Objector  Comments 
on  Initiated  Exclusion  Requests.  Lists  of 
exclusion  requests  that  are  determined 
to  be  sufficient  for  objector  comments 
will  be  announced  and  initiated  in 
weekly  tranches.  The  first  tranche  will 
be  announced  on  Monday.  January  6, 
2003.  with  comments  from  interested 
parties  due  on  Wednesday.  January  22. 
2003.  The  second  tranche  will  be 
announced  on  Monday,  January  13, 
with  comments  due  on  Wednesday, 
January  29.  2003,  The  third  tranche  will 
be  announced  on  Tuesday,  January  21. 
with  comments  due  on  Wednesday, 
February  5.  2003.  The  fourth  tranche 
will  be  announced  on  Monday,  January 
27.  with  comments  due  on  Wednesday, 
February  12,  2003.  Commerce  and 
USTR  have  developed  a  series  of 
questions  designed  to  substcmtiate  any 
objections.  These  questions,  prpscnted 
in  the  form  of  an  objector  questionnaire. 
are  available  on  the  USTR  Web  site  at 
h  ttp  ://www.  ustr.gov/sectors/in  du  stry/ 
steel. shtml.  If  an  objector  questionnaire 
with  regard  to  a  particular  exclusion 
request  has  not  fKv>n  roccivod  bv  fhr 
date  estahu.-.hi'(i.  ( .DmuuTi  c  .iiui  I  S  i'K 


Federal  Register    Vol    67.  No.  251  /  Tuesday,  Deremher  "^1,  2002 'Nntirp.^ 


'H9^' 


will  assume  that  the  domestic  industry 
does  not  object  to  the  exclu.sion  of  that 
particular  product.  Under  extenuatine 
circumstances,  Commerce  and  I'STR 
inav  revise  the  above  schedule  and  will 
announce  the  changes  on  USTR  s  Web 
site. 

Meetings  mth  the  Department  of 
Commerce  and  the  Office  of  the  U.S. 
Trade  Repre>;entative.  Commerce  and 
USTR  will  provide  an  opportunity  for 
meetings  with  interested  persons 
beginning  in  the  latter  half  of  January 
2003  to  review  the  submissions  related 
to  exclusion  requests.  Interested  persons 
who  wish  to  request  such  a  meeting 
should  contact  Commerce  by  electronu 
mail  at  exclusion  support@ita.doc.gov 
with  a  copv  to  USTR  at 
astephens^u.-itr  gnv  If  the  number  of 
meetings  requested  exceeds  the  time 
available  for  such  meetings,  priority  will 
be  given  to  meetings  regarding 
exclusion  requests  that,  in  the  opinion 
of  USTR  and  Commerce,  require  further 
mquirv 

FOR  FURTHER  INFORMATHDN  CONTACT: 
Please  send  inquiries  regarding  the 
exclusion  [iroc  ess  b\'  e-niail 
simultaneously  to 

exclusion     suppartuita. doc. gov  au<l 
FR001@ustr.gov.  You  may  also  contact 
the  Office  of  Industry  and 
Telecommunications,  Office  of  the 
United  States  Trade  Representative.  bOU 
17th  Street.  NW..  Room  SOU 
Washington  DC.  20508.  Telephone  (202) 
395-5656 

SUPPLEMENTARY  INFORMATION;  On  March 
5.  2002,  pursuant  to  section  20. <  of  the 
Trade  Act  of  1974,  as  amended  (the 
Trade  Act)  (19  U.S.C.  2253).  the 
President  issued  I*roclamation  7529  (67 
FR  10553),  which  imposed  tariffs  and  a 
tariff-rate  quota  on  (a)  certain  flat  steel, 
consisting  of  Slabs,  plate,  hot-rolled 
steel,  cold-rolled  steel,  and  coated  steel; 
(b)  hot-rolled  bar;  (c)  cold-finished  bar: 
(d)  rebar;  (e)  certain  tubular  products;  (f) 
carbon  and  alloy  fittings;  (g)  stainless 
steel  bar;  (h)  stainless  steel  rod;  (i)  tin 
mill  products;  and  (j)  stainless  steel 
wire,  as  provided  for  in  subheadings 
9903.72.30  through  9903.74.24  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  (safeguard 
measures)  for  a  period  of  three  years 
plus  1  day. 

Proclamation  7529  delegated  to  the 
USTR  the  authority,  in  March  of  each 
year  in  which  any  safeguard  measure 
established  bv  the  proclamation  remains 
in  effect,  upon  publication  in  the 
Federal  Register  of  a  notice  of  his 
finding  that  a  particular  product  should 
be  excluded,  to  modifv  the  HTS 
provisions  created  bv  the  Annex  to  the 
proclamation  to  exclude  such  particular 


product  from  the  pertinent  safeguard 
measure  established  b\"  the 
proclamation.  This  Federal  Register 
notice  provides  further  notice  of  the 
procedures  for  the  consideration  of 
these  anniversary  exclusion  requests. 

Each  exclusion  request  will  be 
evaluated  on  a  case-by-case  basis.  Only 
those  exclusions  that  do  not  undermine 
the  objectives  of  the  safeguard  measures 
will  be  granted.  Analysis  of  the  requests 
v\ill  include  consideration  of  whether 
the  product  is  currently  being  produced 
in  the  United  States,  whether 
substitution  of  the  product  is  possible. 
whether  qualification  requirements 
affect  the  requester's  ability  to  use 
domestic  products.  c:urrent  in\entory 
levels,  whether  the  requested  product  is 
under  development  by  a  U.S.  producer 
who  will  imminently  be  able  to  produce 
it  in  marketable  quantities,  and  any 
other  relevant  factors. 

Paperwork  Reduction  Act:  This  notice 
contains  a  collection  of  information 
provision  subject  to  the  Paperwork 
Reduction  Act  (PR.A)  that  the  Office  of 
Management  and  Budget  (OMB)  has 
approved  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to  nor  shall  a  person  be 
subject  to  a  penahy  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  PR.^  unless 
that  collection  of  information  displays  a 
currentlv  valid  OMB  number.  This 
notice's  collection  of  information 
burden  is  onlv  for  those  persons  who 
wish  voluntarily  to  request  the 
exclusion  of  a  product  from  the 
safeguard  measures.  It  is  expected  that 
the  collection  of  information  burden 
will  be  no  more  than  20  hours.  This 
collection  of  information  contains  no 
annual  reporting  or  record  keeping 
burden  OMB  approved  this  collection 
of  information  under  OMB  Control 
Number  0350-0011.  Please  send 
comments  regarding  the  collection  of 
information  burden  or  any  other  aspect 
of  the  information  collection  to  USTR  at 
the  address  above. 

Robert  B  Zoellick. 

United  States  Trade  Representative. 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings.  Agreements 
Filed  the  Week  Ending  December  20, 
2002 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 


under  the  provisions  of  49  U.S.C. 
sections  412  and  414,  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

DocJcet  Number:  OST-2002-14104 
Date  Filed:  December  18,  2002 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC23  EUR-SEA  0157  dated 

December  13.2002 
Expedited  Europe-South  East  Asia 

Resolutions  002be.  084cc 
Intended  effective  date:  February  1, 
2003 
Docket  Number:  OST-2002-14123 
Date  Filed:  December  19,  2002 
Parties  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC  COMP  0982  dated  November  27. 

2002— Resolutions 
PTC  COMP  0988  dated  December  20, 

2002— Adoption 
Mail  Vote  255— Resolution  010k 
Special  Passenger  Amending 

Resolution — Editorial  Amendments 
TCI  between  USA  and  Chile.  Panama 
TC12  North  Atlantic  between  USA- 
Austria.  Czech  Republic,  France, 
Germany,  Italy,  Netherlands, 
Scandinavia 
TC31  South  Pacific  between  New 

Zealand  and  USA 
Intended  effective  date:  April  1.  2003 

Docket  Number:  OST-2002-14124 
Date  Filed:  December  19,  2002 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC  COMP  0983  dated  November  27. 

2002 — Resolutions 
PTC  COMP  0989  dated  December  20. 

2002— Adoption 
Mail  Vote  256— Resolution  01 OL 
Special  Passenger  Amending 

Resolution — Editorial  Amendments 
TCI 

TC2  Within  Middle  East.  Within 
Africa,  Europe-Middle  East.  Europe- 
Africa.  Middle  East-Africa 
TCI 2  North  Atlantic  Canada-Europe. 

USA-Europe,  Mexico-Europe 
TC12  North,  Mid  and  South  Atlantic- 
Africa 
TC31  South  Pacific 
Intended  effective  date:  April  1.  2003. 
DocJcef  Number:  OST-2002-14125 
Date  Filed:  December  19.  2002 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
CTC  COMP  0435  dated  December  20. 

2002 
Mail  Vote  260— Resolution  OlOwrw 
TC3/TC23/TC31  Special  Cargo 
Amending  Resolution  from  Korea 
(Dem.  Rep.  of) 
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Intended  effective  date:  January  1 , 

2003 
Docket  Number:  QST-2002-14139 
Date  Fifed:  December  20.  2002 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTC23  EUR-J/K  0091  dated  December 

20, 2002 
Mail  Vote  259 — Resolutions  OSlaa 

and  08 Ix  TC23/123  Europe- Japan/ 

Korea 
TC23  IIT  Fares  from  Germany  to 

Japan.  Korea  (Rep. of)  via  EH.  TS 
TC23/TC123  IIT  Fares  from  Europe  to 

Japan.  Korea  (Rep.of)  via  AP.  EH. 

RU.TS 
Intended  effective  date:  January  15 

and  April  1,  2003 
Docket  Number:  OST-2002-14141 
Date  Filed:  December  20,  2002 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTC3  0596  dated  December  10.  2002 
TC3  Within  South  Asian 

Subcontinent  Expedited  Resolution 

rl-r7 
PTC3  0598  dated  December  10.  2002 
TC3  Within  South  West  Pacific 

Expedited  Resolution  002dk  r8 
PTC3  0600  dated  December  10,  2002 
TC3  between  South  Asian 

Subcontinent  and  South  West 

Pacific  Expedited  Resolutions  r9- 

rl5 
PTC3  0602  dated  December  10,  2002 
TC3  between  Japan  and  Korea 

Expedited  Resolution  002cf  rl6 
PTC3  0603  dated  December  10,  2002 
TC3  between  Japan.  Korea  and  South 

Asian  Subcontinent  Expedited 

Resolutions  rl7-r25 
PTC3  0604  dated  December  10,  2002 
TC3  between  Japan,  Korea  and  South 

East  Asia  Expedited  Resolution 

002bm  r26 
PTC3  0605  dated  December  10,  2002 
TC3  between  Japan.  Korea  and  South 

West  Pacific  Expedited  Resolution 

002ab  r27 
Correction— PTC3  0606  dated 

December  13,  2002 
Corrects  PTC3  0602  dated  December 

10. 2002 
Intended  effective  date:  February  1 . 

2003 
Docket  Number:  OST-2002-14142 
Date  Filed:  December  20.  2002 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC3  0601  dated  December  10,  2002 
TC3  between  South  East  Asia  and 

South  West  Pacific  Expedited 

Resolutions  002aj,  063p  rl-r2 
PTC3  0599  dated  December  10.  2002 
TC3  between  South  East  Asia  and 


South  Asian  Subcontinent 

Expedited  Resolutions  r3-rll 
PTC3  0597  dated  December  10,  2002 
TC3  Within  South  East  Asia 

Expedited  Resolutions  002y,  070uu 

rl2-rl3 
Intended  effective  date:  February  1. 

2003 
Docket  Number:  OST-2002-14144 
Date  Filed:  December  20,  2002 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTC  COMP  0993  dated  December  23. 

2002 
Mail  Vote  261— Resolution  024d 
Amendment  to  rounding  units  for  the 

Costa  Rican  Colon 
Intended  effective  date:  January  1 , 

2003 

Andrea  M.  Jenkins. 

Ffdrral  Rffgister  Liaison. 

IFR  Doc.  02-33014  Filed  12-30-02:  8:45  am] 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Oflice  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerly  Subpart  Q) 
During  the  Week  Ending  December  20. 
2002 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  B  (formerly 
subpart  Q)  of  the  Department  of 
Transportation's  procedural  regulations 
[see  14  CFR  301.201  ef  seq).  The  due 
date  for  answers,  conforming 
applications,  or  motions  to  modify 
scope  are  set  forth  below  for  each 
application.  Following  the  answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-1 996-1 200. 

Date  Filed:  December  19.  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  9.  2003. 

Description:  Application  of 
Continental  Micronesia,  Inc.,  pursuant 
to  49  U.S.C.  section  41 102  and  subpart 
B,  requesting  renewal  of  its  route  171 
segment  15  authority  to  provide 
scheduled  foreign  air  transportation  of 
persons,  property,  and  mail  between 
Guam  and  Saipan,  Commonwealth  of 
the  Northern  Mariana  Islands,  on  the 
one  hand,  and  Niigata.  Japan,  on  the 


other  hand.  Continental  Micronesia  also 
requests,  renewal  of  the  right  to 
combine  this  authority  with  its 
authority  in  other  markets  to  the  extent 
permitted  by  applicable  bilateral 
agreements. 

Docket  Number:  OST-1 996-1 201 . 

Date  Filed:  December  19.  2002. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  9.  2003. 

Description:  Application  of 
Continental  Micronesia.  Inc.,  pursuant 
to  49  U.S.C.  section  41102  and  subpart 
B,  requesting  renewal  of  its  route  171 
segment  16  authority  to  provide 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between 
Guam  and  Saipan,  Commonwealth  of 
the  Northern  Mariana  Islands,  on  the 
one  hand,  and  Okayama,  Japan,  on  the 
other  hand.  Continental  Micronesia  also 
requests,  renewal  of  the  right  to 
combine  this  authority  with  its 
authority  in  other  markets  to  the  extent 
permitted  by  applicable  bilateral 
agreements. 

Docket  Number:  OST-1998-3435. 

Date  Filed:  December  19.  2002. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  9.  2003. 

Description:  Application  of  Federal 
Express  Corporation,  pursuant  to  49 
U.S.C.  section  41102  and  subpart  B. 
requesting  renewal  of  segment  4  of  its 
certificate  of  public  convenience  and 
necessity  for  route  205-F.  authorizing 
FedEx  Express  to  provide  scheduled 
foreign  air  transportation  of  property 
and  mail  between  points  in  the  United 
States,  on  the  one  hand,  and  points  in 
Japan,  on  the  other  hand,  via 
intermediate  points. 

Docket  Number:  OST-1 998-3441. 

Date  Filed:  December  20,  2002. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  10,  2002. 

Description:  Application  of  Northwest 
Airlines,  Inc.,  pursuant  to  49  U.S.C. 
section  41102  and  subpart  B,  requesting 
renewal  of  segment  4  of  its  route  129 
certificate  of  public  convenience  and 
necessity,  authorizing  Northwest  to 
provide  scheduled  foreign  air 
transportation  of  persons,  property,  and 
mail  between  any  point  or  points  in  the 
United  States,  via  any  intermediate 
point  or  points,  and  any  point  or  points 
in  Japan,  and  any  point  or  points 
beyond  japan.  Northwest  also  requests, 
that  the  Department  integrate  the 
requested  certificate  authority  with 
Northwest's  other  certificate  and 
exemption  authority  to  the  extent 
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permissiblf  under  .i):)plicdblt'  law  and 
the  govcrnintj  hilatcral  agreements. 

Andrea  M.  Jenkins, 

Federal  Register  Liaison. 

[PR  Doc.  02-33015  Filed  12-30-02;  8:45  am] 

BILUNG  CODE  4910-62-P 


Issued  in  Washington,  DC  on  December  24, 
2002 

Nan  Shellabarger, 

Deputy  Director,  Office  of  Aviation  Policy  and 
Plans. 
(FR  Doc.  02-33013  Filed  12-30-02;  8:45  am] 

BILUNG  CODE  4910-iJ-M 


DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  TRANSPORTATION 


Third  Party  War  Risk  Liability 
Insurance 

AGENCY:  Federal  Aviation 
.\dnuni.stration.  DOT. 

ACTION:  Notice  of  extension  of  aviation 
insurance. 

SUMMARY:  This  notice  contains  the  text 
of  a  memo  from  the  Secretary'  of 
transportation  to  the  President  regarding 
the  extension  of  the  provision  of 
aviation  insurance  coverage  for  U.S.  flag 
commercial  air  carrier  service  in 
domestic  and  international  operations. 

DATES:  Date  of  extension  from  December 
16,  2002  through  February  13,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
lieleii  iMsh.  I'rugrhHi  Aiidly.sl.  APU-J,  or 
Eric  Nelson,  Program  Analyst.  APO-3, 
Federal  Aviation  Administration.  800 
Independence  Ave.,  SW..  Washington, 
DC  20591,  telephone  202-2B7-9943  or 
202-267-3090  Or  online  at  FAA 
Insurance  Web  site:  http:// 
insurance.faa.gov. 

SUPPLEMENTARY  INFORMATION:  On 
December  11.  JOd.:   \hv  Sei  retarv  of 
Transportation  authorized  a  60-day 
extension  of  aviation  insurance 
provided  bv  the  Federal  Aviation 
Administration  as  follows: 

Memorandum  to  the  President 

Pursuant  to  the  authority  delegated  to  me 
in  paragraph  (3)  of  Presidential 
Determination  No.  01-29  of  September  23, 
2001.  I  have  extended  that  determination  to 
allow  for  the  provision  of  aviation  insurance 
and  reinsurance  coverage  for  U.S.  Flag 
commercial  air  carrier  service  in  domestic 
and  international  operations  for  an  additional 
60  days. 

Pursuant  to  section  44306(b)  of  Chapter 
443  of  49  U.S.C.  Aviation  Insurance,  the 
period  for  provision  of  insurance  shall  be. 
extended  from  December  15,  2002,  through 
February  13,  2003. 
Norman  Y.  Mineta 

Affected  Public:  Air  Carriers  who 
currently  have  Third  Party  War-Risk 
Liability  Insurance  with  the  Federal 
Aviation  Administration. 


Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2002-70] 

Petition  for  Exemption:  Summary  of 
Petition  Received 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  petition  for  exemption 

received. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  a  petition 
seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  siunmary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
nn  (ir  before  January  21,  2003. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System.  U.S.  Department  of 
Transportation.  Room  Plaza  401.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2002-12560  at  the 
beginning  of  your  comments.  If  you  , 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800^647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 


FOR  FURTHER  INFORMATION  COK"'ACT: 
Mike  Brown,  Office  ol  Rulemaiang 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591. 
Tel.  (202)  267-7653. 

This  notice  is  published  pursuant  to 
14  CFR  §§11.85  and  11.91. 

Issued  in  Washington.  DC.  on  December 
24. 2002 
Donald  P.  Byrne, 

.Assistant  Chief  Course!  fnr  Regulations. 

Petitions  tor  Kxemptuin 

Docket  No.:  FAA-2002-12560 

Petitioner:  Delta  Engineering 

Section  of  14  CFR  Affected:  14  CFR 
21.451(a)(1) 

Description  of  Relief  Sought:  To  expand 
Delta  Engineerings  Designated 
Alteration  Station  limits  of 
applicability  to  include  aircraft 
certificated  under  14  CFR  part  23  and 
part  25,  as  well  as  those  allowed  by 
the  New  York  Aircraft  Certification 
Office 

[FR  Doc.  02-33011  Filed  12-30-02;  8:45  am) 

BILLIMG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  Nc   PE    2002-71] 

Petitions  tor  Exemption    Disposittons 
ot  Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  the  dispositions  of 
certain  petitions  previously  received. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulator)'  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summar>' 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
FOR  FURTHER  INFORMATION  CONTACT: 

Vanessa  Wilkins,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591. 
Tel.  (202)  267-8029. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 
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Issued  in  Washington,  DC,  on  December 
24,  2002. 
Donald  P.  Byrne, 

A-i-ii-itant  Chief  Cniinspl  for  Rcffulations. 

DlspuMllUIls  1)1    I'ctltHllls 

Docket  No.:  FAA-2000-81 76 

Petitioner:  Varig  Engenharia  e 
Manutengao  S.A. 

Section  of  14  CFR  Affected:  14  CFR 
145.47(b) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  VARIG  S.A.  to 
use  the  calibration  standards  of  the 
Instituto  National  de  Metrologia. 
Normalizagao  e  Qualidade  Industrial 
instead  of  the  calibration  standards  of 
the  U.S.  National  Institute  of 
Standards  and  Technology  to  test  its 
inspection  and  test  equipment.  Grant. 
11/29/2002.  Exemption  No.  6552C 

Docket  No.:  FAA-2000-81 78 

Petitioner:  Compoende  Aeronautica 
Ltda. 

Section  of  14  CFR  Affected:  14  CFR 
145.47(b) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Compoende  to 
use  the  calibration  standards  of  the 
instituto  Nacional  de  Metrologia, 
Normalizagao  e  Qualidade  Industrial 
in  lieu  of  the  calibration  standards  of 
the  U.S.  National  Institute  of 
Standards  and  Technology  to  test  its 
inspection  and  test  equipment.  Grunt. 
1 1/29/2002.  Exemption  No.  6550D 

Docket  No.:  FAA-2002-13021 

Petitioner:  Embraer  Empresa  Brasileira 
de  Aeronautica  S.A. 

Section  of  14  CFR  Affected:  14  CFR 
25.901(c) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  type 
certification  of  the  Model  EMB-135BJ 
series  airplanes  with  RR  AE  3007 AlE 
series  engines  and  subsequent  RR  AE 
3007A  series  engines  without  an  exact 
showing  of  compliance  with  the 
requirements  of  §  25.901(c)  as  they 
relate  to  single  failures  resulting  in 
uncontrollable  high  thrust  conditions. 
Grant.  12/12/2002.  Exemption  No. 
7933 

(FR  Dor.  02-33012  Filed  12-30-02;  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

:SrB  Finance  Dockp!  No     t4289 

Chicago   Peoria  &  Western  Railway 
Company     Acquisition  Exemption  - 
Rail  Line  of  Corn  Products 
International   Inc 

Chicago,  I'oona  &  Western  Railway 
Company  (CPW),  a  noncarrier,  has  filed 


a  verified  notice  of  exemption  under  49 
CFR  1150.31  to  acquire  and  operate 
approximately  17  miles  of  railroad  right- 
of-way  and  trackage,  referred  to  as  the 
Argo  Facility  trackage,  at  transloading 
and  storage  facilities  owned  by  Com 
Products  International.  Inc.  (CPI)  at 
Argo  Facility,  in  Bedford  Park  and 
Summit,  IL.  CPI  owns  the  Argo  Facility 
trackage  and  currently  performs 
switching  over  the  subject  tracks  with 
its  own  train  and  crew,  interchanging 
traffic  at  a  rail  yard  connection  with  the 
Canadian  National/Illinois  Central  at  its 
west  end.  with  the  Indiana  Harbor  Belt 
Railroad  at  its  northeast  end,  and  with 
the  Belt  Railway  Company  of  Chicago 
(BRC)  at  its  southeast  end.  CPW.  a 
subsidiary  of  CPI,  states  that  the  Argo 
Facility  trackage. would  constitute  its 
entire  line  of  railroad  '  and  that  CPW 
would  become  the  entity  responsible  for 
providing  service  to  CPI  over  this 
trackage  pursuant  to  an  operating 
agreement  entered  into  between  CPW 
and  CPI. 

CPW  certifies  that  its  projected 
revenues  will  not  exceed  those  that 
would  qualify  it  as  a  Class  III  rail 
carrier. 

CPW  indicates  that  it  expects  to 
consummate  the  transaction  on  January 
1,2003. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34289,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street  NW..  Washington.  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  David  C. 
Dillon,  Dillon  &  Nash,  Ltd.,  Ill  West 
Washington  Street,  Suite  719,  Chicago, 
IL  60602. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  D«<:ember  23,  2002. 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Pror:eedings, 

Vernon  A.  Williams, 

Sfcretary 

|KR  Do< .  02-329.34  Filed  12-30-02;  8:45  am] 

BILLING  CODE  4S15-0(M> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No   34286J 

Fort  Worth  and  Western  Railroad 
Company,  Inc. — Acquisition  and 
Operation  Exemption — Union  Pacific 
Railroad  Company 

Fort  Worth  and  Western  Railroad 
Company.  Inc.  (FWWR),  a  Class  III  rail 
carrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.41  to 
acquire  and  operate,  through  a 
supplemental  lease  agreement, 
approximately  6.92  miles  of  rail  line 
from  Union  Pacific  Railroad  Company 
(UP).  The  rail  line,  known  as  the 
Everman  Industrial  Lead,  extends  from 
the  clearance  point  near  milepost  244.98 
in  UP's  Giruiie  Yard  to  the  end  of  the 
line  near  milepost  251.90.  including  the 
Carter  Industrial  Park  spur,  in  Fort 
Worth.  TX.  In  addition.  FWWR  will 
acquire  approximately  .60  miles  of  non- 
exclusive incidental  trackage  rights 
accessing  the  Everman  Industrial  Lead 
over  UP  main  lines,  solely  for  the 
purpose  of  interchanging  traffic  between 
the  parties  through  UP's  Peach  Yard  in 
Fort  Worth.'  The  incidental  trackage 
rights  extend:  (1)  From  the  connecting 
tracks  of  the  northeast  and  southeast 
quadrant  legs  of  the  wye  at  Tower  55  off 
the  Choctaw  Subdivision  in  Fort  Worth, 
to  connections  on  both  main  lines  on 
the  Dallas  Subdivision;  and  (2)  from  the 
crossover  between  mileposts  245.41  and 
245.35  just  west  of  Ginnie  Yard,  in  order 
to  access  track  in  Ginnie  Yard  at 
milepost  245.2  to  make  a  connection 
with  the  Everman  Industrial  Lead  at 
milepost  244.98. 

Because  FWWR's  projected  annual 
revenues  will  exceed  $5  million.  FWWR 
certified  to  the  Board  on  December  6, 
2002,  that,  on  October  4,  2002,  it  had 
"posted  the  required  notice  of  intent  to 
undertake  the  proposed  transaction  at 
the  workplace  of  the  employees  on  the 
affected  line  and  had  served  a  copy  of 
the  notice  of  intent  on  the  national 
offices  of  all  labor  unions  with 
employees  on  the  rail  line.  See  49  CFR 
1150.42(e).  FWWR  stated  in  its  verified 
notice  that  the  transaction  was 
scheduled  to  be  consummated  on  or 
after  December  15,  2002.^ 


■  CPW  currently  owns  some  3,000  feet  of  trackage 
which  provides  the  connection  used  by  BRC  to  gain 
access  to  the  Ago  Facility  trackage. 


<  The  agreements  supplement  existing  lease  and 
trackage  rights  agreements  between  the  parties 
involving  UP's  Peach  Yard.  .S«°  Fort  Worth  and 
Western  Railroad  Company.  Inc — Acquisition  and 
Operation  Exemption — Union  Pacific  Railroad 
Company.  STB  Finance  Docket  No.  34131  (STB 
served  Nov  15,  2001). 

•*  Due  to  the  timing  of  FWWR's  certification  to  the 
Board,  con.summation  under  these  circumstances 
would  have  had  to  be  delayed  until  Febniary  4, 
2003  (60  days  after  FWWR's  certification  to  the 
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If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ah  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automaticallv  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  reiernng  to  STB  Finance 
Docket  No.  34286.  must  be  filed  with 
the  Surface  Transportation  Board,  192,S 
K  Street.  NW..  Washington.  DC  2042  J- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Paul  H. 
Lambolev,  1701  Pennsylvania  Ave., 
NW..  Suite  300,  Washington,  DC  20006. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
ivivw.sf6.dof.gov. 

Decided:  December  23.  2002. 
By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams. 

Secretary. 

IFR  Doc.  02-32935  Filed  12-30-02;  8:45  am] 

BILLING  CODE  49iS-0(>  P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0609] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs 
ACTION:  Notige. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.],  this  notice 
announces  that  the  Veterans  Health 
Administration  (VHA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  30,  2003. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ueiuse 
McLamb,  Records  Management  Service 
(005E3).  Department  of  Veterans  Affairs. 
810  Vermont  Avenue,  NW., 


Board  that  it  had  complied  with  the  requirements 
of  49  CFR  1 1 50.42(e)).  In  a  decision  in  this 
proceeding  served  on  December  20.  2002.  however, 
the  Board  granted  the  request  by  FWWR  for  waiver 
of  the  remainder  of  the  60-day  notice  period  to 
allow  consummation  to  occur  as  early  as  December 
20.  2002. 


Washington.  DC  20420,  (202)  273-8030, 
FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0609. " 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503  (202)  395-7316. 
Please  refer  to  'OMB  Control  No.  2900- 
0609"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Titles 

a.  Veteran  Enrollees'  Health  and 
Reliance  Upon  VA.  VA  Form  10- 
21034g. 

b.  New  Enrollees  Survey,  VA  Form 
10-21034h(NR). 

OMB  Control  Number:  2900-0609. 

Tvpe  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  Pub.  L.  104-262,  The 
Veterans  Health  Care  Eligibility  Reform 
Act  of  1996.  mandated  VA  to  implement 
eligibility  reforms  with  an  annual 
enrollment.  VA  must  enroll  veterans  by 
specified  priorities  as  far  down  the 
priorities  as  the  available  resources 
permit.  There  is  no  valid,  recent 
information  available  in  administrative 
databases  on  all  enrollees'  health  status, 
income,  and  their  reliance  upon  the  VA 
system  The  magnitude  of  changes  each 
year  in  enrollees,  their  characteristics, 
and  system  policies  make  annual 
surveys  necessary  to  capture  this  critical 
information  for  input  into  VHA's  Health 
Care  Services  Demand  Model.  Data  will 
be  used  to  analyze  the  main  reasons 
veterans  enroll  in  the  VA  Health  Care 
System  and  how  long  they  waited  for 
initial  appointments. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
October  15,  2002,  at  page  63735. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Annual  Burden:  11,042 
hours. 

a.  Veteran  Enrollees'  Health  and 
Reliance  Upon  VA,  VA  Form  10- 
21034g— 9,375  hours. 

b.  New  Enrollees  Survey,  VA  Form 
10-21034h  (NR)— 1,667  hours. 

Estimated  Average  Burden  Per 
Respondent:  12  minutes. 

a.  Veteran  Eru'oUees'  Health  and 
Reliance  Upon  VA.  VA  Form  10- 
21034g — 15  minutes. 


b.  New  Enrollees  Stirvey,  VA  Form 
10-21034h  (NR)— 5  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Number  of  Respondents: 
57,500. 

a.  Veteran  Enrollees'  Health  and 
Reliance  Upon  VA,  VA  Form  10- 
21034g— 37,500. 

b.  New  EnroHees  Sur\'ey,  VA  Form 
10-21034h  (NR)— 20,000. 

Dated:  December  17,  2002. 

By  direction  of  the  Secretary. 
Ernesto  Castro, 

Director.  Records  Management  Service. 
IFR  n™    n2-.'^2981  Filed  12-30-02;  8:45  am] 

BILLING  CODE   e320-01-P 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

Disciplinary  Appeals  Board  Panel 

AGENCV:  Depdrtiufciii  ui  '.  tritrans  Affairs. 
ACTION:  Notice  with  request  for 
comments. 

summary:  Section  203  of  the  Department 
of  veterans  Affairs  health  Care 
Personnel  Act  of  1991  (Pub.  L.  102-40). 
dated  May  7, 1991.  revised  the  " 

disciplinary  grievance  and  appeal 
procedures  for  employees  appointed 
under  38  U.S.C.  7401(1).  It  also  required 
the  periodic  designation  of  employees  of 
the  Department  who  are  qualified  to 
serve  on  Disciplinar>'  Appeals  boards. 
These  employees  constitute  the 
Disciplinary  Appeals  board  panel  from 
which  Board  members  in  a  case  are 
appointed.  This  notice  announces  that 
the  roster  of  employees  on  the  panel  is 
available  for  review  and  comment. 
Employees,  employee  organizations, 
and  other  interested  parties  shall  be 
provided,  without  charge,  a  list  of  the 
names  of  employees  on  the  panel  upon 
request  and  may  submit  comments 
concerning  the  suitability  for  service  on 
the  panel  of  any  employee  whose  name 
is  on  the  list. 

DATES:  Names  that  appear  on  the  panel 
may  be  selected  to  ser\e  on  a  Board  or 
as  grievance  examiner  after  January  30, 
2003. 

ADDRESSES:  Requests  for  the  list  of 
names  of  employees  on  the  panel  and 
wrritten  comments  may  be  directed  to: 
Secretary  of  Veterans  Affairs  (05lE). 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW..  Washington.  DC 
20420.  Requests  and  comments  may 
also  be  faxed  to  (202)  273-9776. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathenat  DdiaiitK   ;::.;,   ;>  ee  Relations 
Specialist  (051E).  Office  of  Human 
Resources  Management,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 


■'Mir. J 


I  i'(ici  ,1  i    Kc\;istc 


NW..  Washington.  DC  20420.  Ms. 
Baranek  may  be  reached  at  (336)  631- 
5019. 


SUPPi-EMENTAHY  INFORMATION;  Public  Dntrd    DrTPmhrr  13.  2002. 

Law  102-40  requires  that  the  \     ■        i   i'    .     i 

availability  nf  the  roster  be  posted  in  the  Sm-itiioiy  oj  Vetiuuiis  Affairs. 

Federal  Register  periodically,  and  not  (pR  Do.    02-3.3021  Filed  12-30-02;  8:45  am) 
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This  section  of  the  FEDE«A^.  RbGiSTE« 
contains  editorial  corrections  ot  previous^* 
pul))ished  Presidential.  Rule   ProDosed  Ru^e 
and  Notice  documents  These  corrections  a-* 
prepared  by  the  Office  ot  the  Federal 
Register   Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropnate  document  categones 
pKpwhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0005:  FRL-7425-31 

Agency  Information  Cohectlon 
Activities;  Submission  of  EPA  ICR  No. 
2055.01  to  0MB  for  Review  and 
Approval;  Comment  Request 

C^orrection 

In  notice  document  02-32131 
beginning  on  page  77977  in  the  issue  of 


Friday,  December  20.  2002,  make  the 
following  correction: 

On  page  77977,  in  the  second  column, 
under  the  heading  DATES,  in  the 
second  line,  ")anuar>'  21,  2002"  should 
read,  "January  21,  2003". 

[FR  Doc.  C2-32131  Filed  12-30-02;  8:45  am) 
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December  31.  2002 


Part  U 


Department  of 
Health  and  Human 
Services 


Centers  for  Medicare  &  Medicaid  V  r\icc«. 


42  CFR  Parts  4 10.  4I4.   and  48S 
Medicare  Program:  Revisions  to  Pavment 
Policies  Inder  the  Physician  Fee 
Schedule  for  (  alendar  ^  ear   2(K)3  and 
Inclusion  of  Registered  Nurses  in  the 
Personnel  Provision  of  the  (  ritical  Acces*. 
Hospital  Emergency   Ser\ices  Requirement 
for  Frontier  .\reas  and  Remote  IxKations: 
Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 

Services 

42  CFR  Parts  41U,  4  14,  and  485 
CMS    UMI4-FC] 
HIN  i)>*  W    AL21 

Medicare  Program    Revisions  to 
Payment  Policies  Under  the  Ptiysician 
Fee  Schedule  tor  Calendar  Year  2003 
and  Inclusion  of  Registered  Nurses  m 
the  Personnel  Provision  of  the  Critical 
Access  Hospital  Emergency  Services 
Requirement  for  Frontier  Areas  and 
Remote  Locations 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Final  rule  with  comment  period. 

SUMMARY:  This  final  rule  with  comment 
period  refines  the  resource-based 
practice  expense  relative  value  units 
(RVUs)  and  makes  other  changes  to 
Medicare  Part  B  payment  policy.  In 
addition,  as  required  by  statute,  we  are 
announcing  the  physician  fee  schedule 
update  for  CY  2003. 

The  update  to  the  physician  fee 
schedule  occurs  as  a  result  of  a 
calculation  methodology  specified  by 
law.  That  law  required  the  Department 
to  set  annual  updates  based  in  part  on 
estimates  of  several  factors.  Although 
subsequent  after-the-fact  data  indicate 
that  actual  increases  were  different  to 
some  degree  from  earlier  estimates,  the 
law  does  not  permit  those  estimates  to 
be  revised.  A  subsequent  law  required 
estimates  to  be  revised  for  FY  2000  and 
beyond. 

Although  we  have  exhaustively 
examined  opportunities  for  a  different 
interpretation  of  law  that  would  allow 
us  to  correct  the  flaw  in  the  formula 
administratively,  current  law  does  not 
permit  such  an  interpretation. 
Atxordingly.  without  Congressional 
action  to  address  the  current  legal 
framework,  the  Department  is 
compelled  to  announce  herein  a 
physician  fee  schedule  update  for  CY 
2003  of  -  4.4  percent. 

Because  the  Department  would  adopt 
a  change  in  the  formula  that  determines 
the  physician  update  if  the  law 
permitted  it.  we  have  examined  how 
proper  adjustments  to  past  data  could 
result  in  a  positive  update.  The 
Department  believes  that  revisions  of 
estimates  used  to  establish  the 
sustainable  growth  rates  (SGR)  for  fiscal 
years  (FY)  1998  and  1999  and  Medicare 
vt)lume  performance  standards  (MVPS) 
for  1990-1996  would,  under  present 
calculations,  result  in  a  positive  update. 


The  Department  intends  to  work 
closely  with  Congress  to  develop 
legislation  that  could  permit  a  positive 
update,  and  hopes  that  such  legislation 
can  be  passed  before  the  negative 
update  takes  effect.  Because  the 
Department  wishes  to  change  the  update 
promptly  in  the  event  that  Congress 
provides  the  Department  legal  authority 
to  do  so.  we  are  requesting  comments 
regarding  how  physician  fee  schedule 
rates  could  and  should  be  recalculated 
prospectively  in  the  event  that  Congress 
provides  the  Department  with  legal 
authoritv  to  revise  estimates  used  to 
establish  the  sustainable  growth  rates 
(SGR)  and  for  1998  and  1999  and  the 
NVPSfor  1990-1996. 

The  other  policy  changes  concern:  the 
pricing  of  the  technical  component  for 
positron  emission  tomography  (PET) 
scans.  Medicare  qualifications  for 
clinical  nurse  specialists,  a  process  to 
add  or  delete  services  to  the  definition 
of  telehealth.  the  definition  for  ZZZ 
global  periods,  global  period  for  surface 
radiation,  and  an  endoscopic  base  for 
urology  codes.  In  addition,  this  rule 
updates  the  codes  subject  to  physician 
self-referral  prohibitions.  We  are 
expanding  the  definition  of  a  screening 
fecal-occult  blood  test  and  are 
modifying  our  regulations  to  expand 
coverage  for  additional  colorectal  cancer 
screening  tests  through  our  national 
coverage  determination  process.  We  also 
make  revisions  to  the  sustainable 
growth  rate,  the  anesthesia  conversion 
factor,  and  the  work  values  for  some 
gastroenterologic  services. 

We  are  making  these  changes  to 
ensure  that  our  payment  systems  are 
updated  to  reflect  changes  in  medical 
practice  and  the  relative  value  of 
services. 

This  final  rule  also  clarifies  the 
enrollment  of  physical  and  occupational 
therapists  as  therapists  in  private 
practice  and  clarifies  the  policy 
regarding  services  and  supplies  incident 
to  a  physician's  professional  services.  In 
addition,  this  final  rule  discusses 
physical  and  occupational  therapy 
payment  caps  and  makes  technical 
changes  to  the  definition  of  outpatient 
rehabilitation  services. 

In  addition,  we  are  finalizing  the 
calendar  year  (CY)  2002  interim  RVUs 
and  are  issuing  interim  RVUs  for  new 
and  revised  procedure  codes  for 
calendar  year  (CY)  2003. 

As  required  by  the  statute,  we  are 
announcing  that  the  physician  fee 
schedule  update  for  CY  2003  is  -4.4 
percent,  the  initial  estimate  of  the 
sustainable  growth  rate  for  CY  2003  is 
7.6  percent,  and  the  conversion  factor 
for  CY  2003  is  $34.5920. 


This  final  rule  will  also  allow 
registered  nurses  (RNs)  to  provide 
emergency  care  in  certain  critical  access 
hospitals  (CAHs)  in  frontier  areas  (an 
area  with  fewer  than  six  residents  per 
square  mile)  or  remote  locations 
(locations  designated  in  a  State's  rural 
health  plan  that  we  have  approved.) 
This  policy  applies  if  the  State, 
following  consultation  with  the  State 
Boards  of  Medicine  and  Nursing,  and  in 
accordance  with  State  law.  requests  that 
RNs  be  included,  along  with  a  doctor  of 
medicine  or  osteopathy,  a  physician's 
assistant,  or  a  nurse  practitioner  with 
training  or  experience  in  emergency 
care,  as  personnel  authorized  to  provide 
emergency  services  in  CAHs  in  frontier 
areas  or  remote  locations. 
DATES:  Effective  date:  This  rule  is 
effective  on  March  1.  2003. 

Comment  date:  We  will  consider 
comments  on  the  definition  of  a 
screening  fecal-occult  blood  test,  the 
critical  access  hospital  emergency 
services  requirement,  the  physician  self- 
referral  designated  health  services 
identified  in  Table  10.  the  interim  work 
RVUs  for  selected  procedure  codes 
identified  in  Addendum  C.  the  practice 
expense  direct  cost  inputs,  and  on  how 
physician  fee  schedule  rates  could  and 
should  be  recalculated  prospectively  in 
the  event  that  Congress  provides  the 
Department  with  legal  authority  to 
revise  estimates  used  to  establish  SGRs 
for  1998  and  1999  and  the  MVPS  for 
1990-1996.  if  we  receive  them  at  the 
appropriate  address,  as  provided  in  the 
addresses  section,  no  later  than  5  p.m. 
on  Mhh  b  T.  2003. 

ADDRESSES:  In  conunenting.  please  refer 
to  file  code  CMS-1204-FC.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission.  Mail  written  comments 
(one  original  and  two  copies)  to  the 
following  address  ONLY:  Centers  for 
Medicare  &  Medicaid  Services. 
Department  of  Health  and  Human 
Services.  Attention:  CMS-1204-FC.  P.O. 
Box  8013.  Baltimore.  MD  21244-8013. 

Please  allow  sufficient  time  for  us  to 
receive  mailed  comments  on  time  in  the 
event  of  delivery  delays. 

If  you  prefer,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 
(one  original  and  two  copies)  to  one  of 
the  following  addresses:  Room  445— G. 
Hubert  H.  Humphrey  Building.  200 
Independence  Avenue.  SW., 
Washington.  DC  20201.  or  Room  C5-14- 
03.  7500  Security  Boulevard.  Baltimore, 
MD  21244-8013. 

(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 
persons  without  Federal  Government 
identification,  commenters  are 
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encouraged  to  leave  their  ccjmments  in 
the  CMS  drop  slots  located  in  the  mam 
lobby  of  the  building.  A  stamp-in  clock 
is  available  if  you  wish  to  retain  proof 
of  filing  hv  stamping  in  and  retaining  an 
extra  copy  of  the  comments  being  filed  ) 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  mav  be  delaved  and 
could  be  considered  late. 

For  information  on  viewing  public 
conunents.  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  sf(  tinn. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Hartstein,  (410)  786-4539.  or 
Stephanie  Monroe  (410)  786-6864  (for 
issues  related  to  resource-based  practice 
expense  relative  value  units). 

Jim  Menas.  (410)  786-4507  (for  issues 
related  to  anesthesia). 

Marc  Hartstein,  (410)  786-^539  (for 
issues  related  to  the  sustainable  growth 
rate). 

Gail  Addis.  (410)  786-4522  (for  issues 
related  to  PET  scans). 

Craig  Dobyski.  (410)  786-4584  (for 
issues  related  to  telehealth). 

Terri  Harris.  (410)  786-6830  or  Pam 
West.  (410)  786-2302  (for  issues  related 
to  physical  and  occupational  therapy) 
William  Larson.  (410)  786-4639  (for 
issues  related  to  fecal-occult  blood  test). 
Regina  Walker-Wren.  (410)  786-9160 
(for  issues  related  to  clinical  nurse 
specialists). 

Dorothy  Shannon,  (410)  786-3396  (for 
issues  related  to  services  and  supplies 
incident  to  a  physician's  professional 
services). 

Joanne  Sinsheimer,  (410)  786-4620 
(for  issues  related  to  updates  to  the  list 
of  certain  services  subject  to  the 
physician  self-referral  prohibitions). 
Mary  Collins.  (410)  786-3189  (for 
issues  related  to  the  critical  access 
hospital  emergency  services 
requirement). 

Diane  Milstead.  (410)  786-1101  (for 
all  other  issues). 

SUPPLEMENTARY  INFORMATION:  Inspection 
oj  Pubiu  Cuininf-nts.  ( .(iniments 
received  timely  will  be  d\  aiiable  for 
public  inspection  as  they  are  recorded 
and  processed,  generally  beginning 
approximately  4  weeks  after  the 
publication  of  the  document,  at  the 
headquarters  of  the  Centers  for  Medicare 
&  Medicaid  Services.  7500  Security 
Boulevard.  Baltimore,  Maryland  21244. 
Monday  through  Friday  of  each  week 
from  8:30  a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 
phone  (410) 786-7197. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh.  PA  15250-7954. 


Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  (or  toll-free  at  1-888-293- 
6498)  or  by  faxing  to  (202)  512-2250. 
The  cost  for  each  copy  is  $10.  As  an 
alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register 

This  Federal  Register  (iiu  uni-  n!  i- 
also  available  trtmi  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Web  site  address  is:  bttp:// 
www.access.gpo.gov/nara/index.html. 

Information  on  the  physician  fee 
schedule  can  be  found  on  our 
homepage.  You  can  access  this  data  by 
using  the  following  directions: 

1.  Go  to  the  CMS  homepage  (bttp:// 
H^vw.cms.hhs.govj. 

2.  Click  on  "Medicare.  " 

3.  Select  Medicare  Payment  Systems. 

4.  Select  Physician  Fee  Schedule. 
To  assist  readers  in  referencing 

sections  contained  in  this  preamble,  we 
are  providing  the  following  table  of 
contents.  Some  of  the  issues  discussed 
in  this  preamble  affect  the  payment 
policies  but  do  not  require  changes  to 
the  regulations  in  the  Code  of  Federal 
Regulations.  Information  on  the 
regulation's  impact  appears  throughout 
the  preamble  and  is  not  exclusively  in 
section  XIII. 
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BBRA  Balanced  Budget  Refine- 

ment Act  of  1999 
CAH  Critical  Access  Hospitals 

CF  Conversion  factor 

CFR  -Code  of  Federal  Regulations 

CMS  Centers  for  Medicare  & 

Medicaid  Services 
CNS  Clinical  Nurse  Specialist 

CPT  (Physicians'l  Current  Proce- 

dural Terminology  |4th 
Edition.  2002.  copy- 
righted by  the  American 
Medical  Association! 
CPEP  Clinical  Practice  Expert 

Panel 
CRNA  Certified  Registered  Nurse 

Anesthetist 
E/M  Evaluation  and  manage- 

ment 
GPCI  Geographic  practice  cost 

index 
HCPCS         Healthcare  Common  Proce- 
dure Coding  System 
HHA  Home  health  agency 

HHS  [Department  of]  Health  and 

Human  Services 
IDTFs  Independent  Diagnostic 

Testing  Facilities 
MCM  Medicare  Carrier  Manual 

MedPAC      Medicare  Payment  Advi- 
sory Commission 
MEI  Medicare  Economic  Index 

MSA  Metropolitan  Statistical 

Area 
NCD  National  Coverage  Decision 

PC  Professional  Component 

PEAC  Practice  Expense  Advisory 

Committee 
PET  Positron  Emission  Tomog- 

raphy 
PPS  Prospective  payment  sys- 

tem 
RUC  lAMAs  Specialty  Society! 

Relative  (Value!  Update 
Committee 
RVU  Relative  value  unit 

SGR  Sustainable  growth  rate 

SMS  (AMA's!  Socioeconomic 

Monitoring  System 
SNF  Skilled  Nursing  Facility 

T(  Technical  Component 

1.  Background 

A.  Legislative  History 

Since  January  1.  1992,  Medicare  has 
paid  for  physicians"  services  under 
section  1848  of  the  Social  Security  Act 
(the  Act),  "Payment  for  Physicians  " 
Services."  This  section  provides  for 
three  major  elements — (1)  A  fee 
schedule  for  the  payment  of  physicians' 
services;  (2)  limits  on  the  amounts  that 
nonparticipating  physicians  can  charge 
beneficiaries;  and  (3)  a  sustainable 
growth  rate  for  the  rates  of  increase  in 
Medicare  expenditures  for  physicians' 
services.  The  Act  requires  that  payments 
under  the  fee  schedule  be  based  on 


national  uniform  relative  value  units 
(RVUs)  based  on  the  resources  used  in 
furnishing  a  service.  Section  1848(c)  of 
the  Act  requires  that  national  RVUs  be 
established  for  physician  work,  practice 
expense,  and  malpractice  expense. 
Section  1848(c)(2)(B)(ii)(lI)  of  the  Act 
provides  that  adjustments  in  RVUs  may 
not  cause  total  physician  fee  schedule 
payments  to  differ  by  more  than  $20 
million  from  what  they  would  have 
been  had  the  adjustments  not  been 
made.  If  adjustments  to  RVUs  cause 
expenditures  to  change  by  more  than 
$20  million,  we  must  make  adjustments 
to  preserve  budget  neutrality. 

B.  Published  Changes  to  the  Fee 
Schedule 

In  the  July  2000  proposed  rule.  (65  FR 
44177),  we  listed  all  of  the  final  rules 
published  through  November  1999.  In 
the  August  2001  proposed  rule  (66  FR 
40372)  we  discussed  the  November 
2000  final  rule  relating  to  the  updates  to 
the  RVUs  and  revisions  to  payment 
policies  under  the  physician  fee 
schedule. 

In  the  November  2001  final  rule  with 
comment  period  (66  FR  55246),  we 
revised  the  policy  for — resource-based 
practice  expense  RVUs;  services  and 
supplies  incident  to  a  physician's 
professional  service;  anesthesia  base 
unit  variations;  recognition  of  CPT 
tracking  codes;  and  nurse  practitioners, 
physician  assistants,  and  clinical  nurse 
specialists  performing  screening 
sigmoidoscopies.  We  also  addressed 
comments  received  on  the  June  8,  2001 
proposed  notice  (66  FR  31028)  for  the  5- 
year  review  of  work  RVUs  and  finalized 
these  work  RVUs.  In  addition,  we 
acknowledged  comments  received  in 
response  to  a  discussion  of  modifier-62. 
which  is  used  to  report  the  work  of  co- 
surgeons.  The  November  2001  final  rule 
also  updated  the  list  of  services  that  are 
subject  to  the  physician  self-referral 
prohibitions  in  order  to  reflect  CPT  and 
Healthcare  Common  Procedure  Coding 
System  (HCPCS)  code  changes  that  were 
effective  January  1.  2002.  These 
revisions  ensure  that  our  payment 
systems  are  updated  to  reflect  changes 
in  medical  practice  and  the  relative 
value  of  services. 

The  Medicare.  Medicaid,  and  State 
Child  Health  Insurance  Program 
(SCHIP)  Benefits  Improvement  and 
Protection  Act  of  2000  (Pub.  L.  106-554) 
(BIPA)  modernized  the  mammography 
screening  benefit  and  authorized 
payment  under  the  physician  fee 
schedule  effective  January  1,  2002.  It 
provided  for  biennial  screening  pelvic 
examinations  for  certain  beneficiaries 
and  expanded  coverage  for  screening 
colonoscopies  to  all  beneficiaries 


effective  July  1,  2(i(>!    It  provided  for 
annual  glaucoma  screenings  for  high- 
risk  beneficiaries  and  established 
coverage  for  medical  nutrition  therapy 
services  for  certain  beneficiaries 
effective  January  1,  2002.  It  expanded 
payment  for  telehealth  services  effective 
October  1,  2001;  required  certain  Indian 
Health  Service  providers  to  be  paid  for 
some  services  under  the  physician  fee 
schedule  effective  July  1,  2001;  and 
revised  the  payment  for  certain 
physician  pathology  services  effective 
January  1.  2001.  This  final  rule 
conformed  our  regulations  to  reflect 
these  statutory  provisions. 

The  final  rule  also  announced  the 
calendar  year  2002  physician  fee 
schedule  conversion  factor  (CF)  of 
$36.1992. 

C.  Components  of  the  Fee  Schedule 
Payment  Amounts 

Under  the  formula  set  forth  in  section 
1848(b)(1)  of  the  Act.  the  payment 
amount  for  each  service  paid  under  the 
physician  fee  schedule  is  the  product  of 
three  factors — (1)  A  nationally  uniform 
relative  value  for  the  service;  (2)  a 
geographic  adjustment  factor  (GAF)  for 
each  physician  fee  schedule  area;  and 
(3)  a  nationally  uniform  conversion 
factor  (CF)  for  the  service.  The  CF 
converts  the  relative  values  into 
payment  amounts. 

For  each  physician  fee  schedule 
service,  there  are  three  relative  values — 
(1)  An  RVU  for  physician  work;  (2)  an 
RVU  for  practice  expense;  and  (3)  an 
RVU  for  malpractice  expense.  For  each 
of  these  components  of  the  fee  schedule, 
there  is  a  geographic  practice  cost  index 
(GPCI)  for  each  fee  schedule  area.  The 
GPCIs  reflect  the  relative  costs  of 
practice  expenses,  malpractice 
insurance,  and  physician  work  in  an 
area  compared  to  the  national  average 
for  each  component. 

The  general  formula  for  calculating 
the  Medicare  fee  schedule  amount  for  a 
given  service  in  a  given  fee  schedule 
area  can  be  expressed  as: 

Payment  =  |(RVU  work  x  GPCI  work) 
+  (RVU  practice  expense  x  GPCI 
practice  expense)  +  (RVU  malpractice  x 
GPCI  malpractice)!  x  CF 

The  CF  for  calendar  year  (CY)  2003 
appears  in  section  VUl.  The  RVUs  for 
CY  2003  are  in  Addendum  B.  The  GPCIs 
for  CY  2003  can  be  found  in  Addendum 
D. 

Section  1848(e)  of  the  Act  requires  us 
to  develop  GAFs  for  all  physician  fee 
schedule  areas.  The  total  GAF  for  a  fee 
schedule  area  is  equal  to  a  weighted 
average  of  the  individual  GPCIs  for  each 
of  the  three  components  of  the  service. 
In  accordance  with  the  statute,  however, 
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the  GAF  for  the  physician's  work 
reflects  one-quarter  of  the  rplativp  cost 
of  physician's  work  compared  to  the 
national  average. 

D.  Development  of  the  Relative  Value 
System 

1.  Work  Relative  Value  Units 

Approximately  7,500  codes  represent 
services  included  in  the  physician  fee 
schedule.  Thp  work  RVUs  established 
for  the  implemputatiun  of  the  fee 
schedule  in  January  1992  were 
developed  with  extensive  input  from 
the  physician  community.  A  research 
team  at  thp  Harvard  School  of  Public 
Health  developed  the  original  work 
RVUs  for  most  codes  in  a  cooperative 
agreement  with  us.  In  constructing  the 
vignettes  for  the  original  RVUs,  Harvard 
worked  with  expert  panels  of  physicians 
and  obtained  input  from  physicians 
from  numerous  specialties. 

The  RVUs  for  radiology  services  were 
based  on  the  American  College  of 
Radiology  (ACR)  relative  value  scale, 
which  we  integrated  into  the  overall 
physician  fee  schedule.  The  RVUs  for 
anesthesia  services  were  based  on  RVUs 
from  a  uniform  relative  value  guide.  We 
established  a  separate  CF  for  anesthesia 
services,  and  we  continue  to  recognize 
time  as  a  factor  in  determining  payment 
for  these  services.  As  a  result,  there  is 
a  separate  payment  system  for 
anesthesia  services. 

2.  Practice  Expense  and  Malpractice 
Expense  Relative  Value  Units 

Section  1848(c)(2)(C)  of  the  Act 
r<!quired  that  the  practice  expense  and 
malpractice  expense  RVUs  equal  the 
[)roduct  of  the  base  allowed  charges  and 
the  practice  expense  and  malpractice 
percentages  for  the  ser\ice.  Base 
allowed  charges  are  defined  as  the 
national  average  allowed  charges  for  the 
service  furnished  during  1991,  as 
estimated  using  the  most  recent  data 
available.  For  most  services,  we  used 
1989  charge  data  aged  to  reflect  the  1991 
payment  rules,  since  those  were  the 
most  recent  data  available  for  the  1992 
fpe  schedule. 

Section  121  of  the  Social  Security  Act 
Amendnipnts  of  1994  (Pub.  L.  103-432). 
enacted  on  October  31.  1994,  required 
us  to  develop  a  methodology  for  a 
resource-based  system  for  determining 
practice  expense  RVUs  for  each 
physician  service.  As  amended  by  the 
BBA,  section  1848(c)  required  the  new 
payment  methodology  to  be  phased  in 
over  4  years,  effective  for  services 
furnished  in  1999,  with  resource-based 
practice  expense  RVUs  becoming  fully 
effective  in  2002.  The  BBA  also  required 
us  to  implement  resource-based 


malpractice  RVUs  for  services  furnished 
beginning  in  2000. 

E.  Delay  in  the  Effective  Date 

On  November  5.  2002  we  published  a 
notice  (67  FR  67319).  delaying  the 
publication  of  this  final  rule  due  to 
concerns  about  the  data  used  to 
establish  the  physician  fees  and  the 
need  to  further  assess  the  accuracy  of 
the  data.  We  have  concluded  our  review 
and  are  moving  forward  with  our 
proposals  unless  otherwise  indicated  in 
this  preamble.  This  rule  is  effective  on 
March  3,  2003. 

II.  Specific  Provisions  for  Calendar 
Year  2003 

In  response  to  the  publication  of  the 
June  28,  2002  proposed  rule,  (67  FR 
43846).  and  the  interim  final  rule,  (67 
FR  43555).  we  received  approximately 
236  comments.  We  received  comments 
from  individual  physicians,  health  care 
workers,  and  professional  associations 
and  societies.  The  majority  of  comments 
addressed  the  proposals  related  to  the 
enrollment  of  therapists,  anesthesia 
services  and  the  SGR. 

The  proposed  rule  discussed  policies 
that  affected  the  number  of  RVUs  on 
which  payment  for  certain  services 
would  be  based.  Certain  changes 
implemented  through  this  final  rule  are 
subject  to  the  $20  million  limitation  on 
annual  adjustments  contained  in  section 
1848(c)(2)(B)(ii)(II)oftheAct. 

After  reviewing  the  comments  and 
determining  the  policies  we  would 
implement,  we  have  estimated  the  costs 
and  savings  of  these  policies  and  added 
those  costs  and  savings  to  the  estimated 
costs  associated  with  any  other  changes 
in  RVUs  for  2003.  We  discuss  in  detail 
the  effects  of  these  changes  in  the 
Regulatory  Impact  Analysis  in  section 
XIII. 

For  the  convenience  of  the  reader,  the 
headings  for  the  policy  issues 
correspond  to  the  headings  used  in  the 
June  28,  2002  proposed  rule.  More 
detailed  background  information  for 
each  issue  can  be  found  in  the  June 
2002  interim  final  rule  with  comment 
period  and  the  June  2002  proposed  rule. 

A .  Resource-Based  Practice  Expense 
Relative  Value  Units 

1 .  Resource-Based  Practice  Expense 
Legislation 

Section  121  of  the  Social  Security  Act 
Amendments  of  1994  (Pub.  L.  103^32), 
enacted  on  October  31,  1994.  required 
us  to  develop  a  methodology  for  a 
resource-based  system  for  determining 
practice  expense  RVUs  for  each 
physician's  service  beginning  in  1998. 
in  developing  the  methodology,  we 


were  to  consider  the  staff,  equipment, 
and  supplies  used  in  providing  medical 
and  surgical  services  in  various  settings. 
The  legislation  specifically  required 
that,  in  implementing  the  new  system  of 
practice  expense  RVUs.  we  apply  the 
same  budget-neutrality  provisions  that 
we  apply  to  other  adjustments  under  the 
physician  fee  schedule. 

Section  4505(a)  of  the  Balanced 
Budget  Act  of  1997  (BBA)  (Pub.  L.  105- 
33).  enacted  on  August  5.  1997. 
amended  section  1848(c)(2)(ii)  of  the 
Act  and  delayed  the  effective  date  of  the 
resource-based  practice  expense  RVU 
system  until  Januarx'  1.  1999.  In 
addition,  section  4505(b)  of  the  BBA 
provided  for  a  4-year  transition  period, 
from  charge-based  practice  expense 
RVUs  to  resource-based  RVUs.  Further 
legislation  affecting  resource-based 
practice  expense  RVUs  was  included  in 
the  Medicare,  Medicaid  and  State  Child 
Health  Insurance  Program  (SCHIP) 
Balanced  Budget  Refinement  Act  of 
1999  (BBRA)  (Pub.  L.  106-113).  enacted 
on  November  29.  1999.  Section  212  of 
the  BBRA  amended  section 
1848(c)(2)(ii)  of  the  Act  by  directing  us 
to  establish  a  process  under  which  we 
accept  and  use,  to  the  maximum  extent 
practicable  and  consistent  with  sound 
data  practices,  data  collected  or 
developed  by  entities  and  organizations. 
These  data  would  supplement  the  data 
we  normally  collect  in  determining  the 
practice  expense  component  of  the 
physician  fee  schedule  for  payments  in 
CY  2001  and  CY  2002.  (In  the  1999  final 
rule  (64  FR  59380).  we  extended,  for  an 
additional  2  years,  the  period  ducing 
which  we  would  accept  supplementary 
data.) 

2.  Current  Methodology  for  Computing 
the  Practice  Expense  Relative  Value 
Unit  System 

Effective  with  sen'ices  furnished  on 
or  after  January  1,  1999.  we  established 
a  new  methodology  for  computing 
resource-based  practice  expense  RVUs 
that  used  the  two  significant  sources  of 
actual  practice  expense  data  we  have 
available — the  Clinical  Practice  Expert 
Panel  (CPEP)  data  and  the  American 
Medical  Association's  (AMA) 
Socioeconomic  Monitoring  System 
(SMS)  data.  The  methodology  was  based 
on  an  assumption  that  current  aggregate 
specialty  practice  costs  are  a  reasonable 
way  to  establish  initial  estimates  of 
relative  resource  costs  for  physicians' 
services  across  specialties.  The 
methodology  allocated  these  aggregate 
specialty  practice  costs  to  specific 
procedures  and,  thus,  is  commonly 
called  a  "top-down"  approach. 
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(J  Xtaior  Steps 

A  brief  discussion  of  the  major  steps 
involved  in  the  determination  of  the 
practice  expense  RVUs  follows.  (Please 
see  the  November  1.  2001  final  rule  (66 
FR  55249)  for  a  more  detailed 
explanation  of  the  top-down 
methodology.) 

Step  1 — Determine  the  specialty 
specific  practice  expense  per  hour  of 
physician  direct  patient  care.  We  used 
the  AMA's  SMS  survey  of  actual 
aggregate  cost  data  by  specialty  to 
determine  the  practice  expenses  per 
hour  for  each  specialty.  We  calculated 
the  practice  expenses  per  hour  for  the 
specialty  by  dividing  the  aggregate 
practice  expenses  for  the  specialty  by 
the  total  number  of  hours  spent  in 
patient  care  activities.  For  the  CY  2000 
physician  fee  schedule,  we  also  used 
data  from  a  survey  submitted  by  the 
Society  of  Thoracic  Surgeons  (STS)  in 
calculating  thoracic  and  cardiac 
surgeons'  practice  expenses  per  hour. 
(Please  see  the  November  1999  final  rule 
(64  FR  59391)  for  additional  information 
concerning  acceptance  of  these  data.) 
For  2001 .  we  used  these  STS  data,  as 
well  as  survey  data  submitted  by  the 
American  Society  of  Vascular  Surgery 
and  the  Society  of  Vascular  Surgery. 
(Please  see  the  November  2000  final  rule 
(65  FR  65385)  for  additional  information 
on  the  acceptance  of  these  data.) 

Step  2 — Create  a  specialty  specific 
practice  expense  pool  of  practice 
expense  costs  for  treating  Medicare 
patients.  To  calculate  the  total  number 
of  hours  spent  treating  Medicare 
patients  for  each  specialty,  we  used  the 
physician  time  assigned  to  each 
procedure  code  and  the  Medicare 
utilization  data.  We  then  calculated  the 
specialty  specific  practice  expense  pools 
by  multiplying  the  specialty  practice 
expenses  per  hour  by  the  total  physician 
hours. 

Step  3 — Allocate  the  specialty  specific 
practice  expense  pool  to  the  specific 
services  performed  by  each  specialty. 
For  each  specialty,  we  divided  the 
practice  expense  pool  into  two  groups 
based  on  whether  direct  or  indirect 
costs  were  involved  and  used  a  different 
allocation  basis  for  each  group. 

(i)  Direct  costs — For  direct  costs 
(which  include  clinical  labor,  medical 
supplies,  and  medical  equipment),  we 
used  the  procedure  specific  CPEP  data 
on  the  staff  time,  supplies,  and 
equipment  as  the  allocation  basis. 

(ii)  Indirect  costs — To  allocate  the  cost 
pools  for  indirect  costs,  including 
administrative  labor,  office  expenses, 
and  all  other  expenses,  we  used  the  total 
direct  costs  combined  with  the 
physician  fee  schedule  work  RVUs.  We 


converted  the  work  RVUs  to  dollars 
using  the  Medicare  CF  (expressed  in 
1995  dollars  for  consistency  with  the 
SMS  survey  years). 

Step  4 — For  procedures  performed  by 
more  than  one  specialty,  the  final 
procedure  code  allocation  was  a 
weighted  average  of  allocations  for  the 
specialties  that  perform  the  procedure, 
with  the  weights  being  the  frequency 
with  which  each  specialty  performs  the 
procedure  on  Medicare  pjatients. 

b.  Other  Methodological  Issues 

(i)  Non-Physician  Work  Pool — For 
services  with  physician  work  RVUs 
equal  to  zero  (including  those  services 
with  a  technical  and  professional 
component),  we  created  a  separate 
practice  expense  pool  using  the  average 
clinical  staff  time  from  the  CPEP  data 
and  the  "all  physicians  "  practice 
expense  per  hour. 

We  then  used  the  adjusted  1998 
practice  expense  RVUs  to  allocate  this 
pool  to  each  service.  Also,  for  all 
radiology  services  that  are  assigned 
physician  work  RVUs,  we  used  the 
adjusted  1998  practice  expense  RVUs 
for  radiology  services  as  an  interim 
measure  to  allocate  the  direct  practice 
expense  cost  pool  for  radiology. 

(ii)  Crosswalks  for  Specialties  Without 
Practice  Expense  Survey  Data — Since 
many  specialties  identified  in  our 
claims  data  did  not  correspond  exactly 
to  the  specialties  included  in  the  SMS 
survey  data,  it  was  necessary  to 
crosswalk  these  specialties  to  the  most 
appropriate  SMS  specialty. 

Because  we  believe  that  most  physical 
therapy  services  furnished  in 
physicians'  offices  are  performed  by 
physical  therapists,  we  cross-walked  all 
utilization  for  therapy  services  in  the 
CPT  97000  series  to  the  physical  and 
occupational  therapy  practice  expense 
pool. 

Comment:  We  received  several 
comments  objecting  to  our  policy  of 
cross-walking  all  utilization  for  therapy 
services  in  the  CPT  97000  series  to  the 
physical  and  occupational  therapy 
practice  expense  pool.  One  commenter 
stated  that  we  are  currently  employing 
an  arbitrary  utilization  crosswalk 
methodology  to  determine  the  resource- 
based  practice  expense  RVUs  for 
physical  and  occupational  therapy. 
Commenters  also  indicated  that  this 
departure  from  the  standard 
methodology  has  not  been  previously 
published  for  review  and  comment.  In 
addition,  one  commenter  challenged  our 
assumption  that  most  therapy  services 
billed  by  physicians  are  furnished  by 
therapists  and  stated  that  it  is  neither 
supported  by  explanatory  text  nor 
accompanying  data.  The  commenter 


indicates  that  if  we  did  not  employ  this 
assumption  to  change  the  resource- 
based  practice  expense  methodology 
only  for  therapy  services,  payments  for 
these  services  would  be  as  much  as  18 
percent  higher.  Other  commenters 
stated  that  use  of  the  "altered 
methodology"  has  resulted  in 
inappropriate  reductions  in  payments 
for  physical  and  occupational  therapy 
services.  One  commenter  expressed 
concern  that  the  adjustment  affects 
SNFs.  home  health  agencies,  outpatient 
hospital  departments  and  CORFs  in 
addition  to  therapists  in  private 
practice.  Other  commenters  also 
objected  to  use  of  a  crosswalk  for 
physical  and  occupational  therapy 
services  stating  that  the  policy  is 
inconsistent  with  the  "top-down" 
methodology  that  bases  the  final  RVUs 
for  a  service  on  a  weighted  average  of 
the  practice  expenses  of  the  specialties 
that  bill  Medicare.  Another  commenter 
indicated  that  there  is  no  evidence  to 
suggest  that  practice  expenses  for 
therapy  services  provided  by  physicians 
are  any  different  from  the  practice 
expenses  of  all  other  services  they 
provide.  This  commenter  indicated  that 
physician  specialties  were  also 
disadvantaged  because  all  therapy 
services  that  a  specialty  billed  were  not 
included  in  calculating  the  practice 
expense  pool  for  that  specialty,  thus 
decreasing  the  dollars  that  could  be 
allocated  to  the  services  performed  by 
that  specialty.  The  commenters  strongly 
recommended  that  we  discontinue  use 
of  the  crosswalk  and  employ  the 
standard  top  down  methodology  for 
computing  the  2003  PERVUs  for  the 
97000  CPT  code  series. 

Response:  We  carefully  reviewed 
comments  on  this  issue.  As  indicated  in 
our  proposed  rule,  we  do  not  believe 
that  physicians  provide  most  therapy 
services  that  are  billed  by  physicians. 
We  believe  that  the  practice  expenses 
for  therapy  services  provided  in 
physicians'  offices  by  therapists  are 
more  likely  to  be  comparable  to  those  of 
therapists  than  physicians.  For  this 
reason,  we  crosswalked  utilization  for 
the  therapy  codes  (CPT  codes  97010 
through  97750)  to  the  physical  and 
occupational  therapy  practice  cost 
pools.  We  used  the  physician  utilization 
data  for  the  therapy  evaluation  codes 
(CPT  codes  97001  through  97004)  since 
we  believe  these  services  would  be 
much  more  likely  to  be  performed  by 
the  billing  physician.  In  the  meantime, 
we  welcome  further  public  comments 
on  this  issue.  We  note  that  physical 
therapy  was  the  only  specialty  for 
which  we  used  their  supplemental 
survey  data  (as  noted  below).  Use  of 
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such  survey  data  increases  payments  for 
physical  therapy  by  2  percent. 

3.  Practice  Expense  Provisions  for 
Calendar  Year  2003 

a.  Supplemental  Practice  Expense 
Surveys  Criteria  for  Acceptance  of 
Supplemental  Practice  Expense  Surveys 
From  the  Jane  28.  2002  Interim  Final 
Rule  with  Comment  Period 

On  June  28.  2002  we  published  an 
interim  final  rule  with  rdmmpnt  prrind 
(67  FR  43555)  in  the  Federal  Register 
which  made  revisions  to  the  criteria  that 
we  apply  to  supplemental  survey 
information  supplied  by  physician,  non- 
physician,  and  supplier  groups  for  use 
in  determining  practice  expense  RVUs 
under  the  physician  fee  schedule.  While 
this  rule  was  effective  upon  publication, 
we  provided  a  comment  period  on  the 
revision  to  the  criteria  and  are 
responding  to  the  comments  received  in 
this  final  rule. 

The  following  criteria  had  been  in 
effect: 

•  Physician  groups  must  draw  their 
sample  from  the  AMA  Physician 
Masterfile  to  ensure  a  nationally 
representative  sample  that  includes  both 
members  and  non-members  of  a 
physician  specialty  group.  Physician 
groups  must  arrange  for  the  AMA  to 
send  the  sample  directly  to  their  survey 
contractor  to  ensure  confidentiality  of 
the  sample;  that  is.  to  ensure 
comparability  in  the  methods  and  data 
collected,  specialties  must  not  know  the 
names  of  the  specific  individuals  in  the 
sample. 

•  Non-physician  specialties  not 
included  in  the  AMA's  SMS  must 
develop  a  method  to  draw  a  nationally 
representative  sample  of  members  and 
non-members.  At  a  minimum,  these 
groups  must  include  former  members  in 
their  survey  sample.  The  sample  must 
be  drawn  by  the  non-physician  group's 
survey  contractor,  or  another 
independent  party,  in  a  way  that 
ensures  the  confidentiality  of  the 
sample;  that  is.  to  ensure  comparability 
in  the  methods  and  data  collected, 
specialties  must  not  know  the  names  of 
the  specific  individuals  in  the  sample. 

•  A  group  (or  its  contractors)  must 
conduct  the  survey  based  on  the  SMS 
survey  instruments  and  protocols, 
including  administration  and  follow-up 
efforts  and  definitions  of  practice 
expense  and  hours  of  direct  patient  care. 
In  addition,  any  cover  letters  or  other 
information  furnished  to  survey  sample 
participants  must  be  comparable  to  the 
information  previously  supplied  by  the 
SMS  contractor  to  its  sample 
participants. 


•  Physician  groups  must  use  a 
contractor  that  has  experience  with  the 
SMS  or  a  survey  firm  with  experience 
successfully  conducting  national  multi- 
specialty  surveys  of  physicians  using 
nationally  representative  random 
samples. 

•  Physician  groups  or  their 
contractors  must  submit  raw  survey  data 
to  us.  including  all  complete  and 
incomplete  survey  responses  as  well  as 
any  cover  letters  and  instructions  that 
accompanied  the  survey,  by  August  1, 

2002  for  data  analysis  and  editing  to 
ensure  consistency.  All  personal 
identifiers  in  the  raw  data  must  be 
eliminated. 

•  The  physician  practice  expense 
data  from  surveys  that  we  use  in  our 
code-level  practice  expense  calculations 
are  the  practice  expenses  per  physician 
hour  in  the  six  practice  expense 
categories — clinical  labor,  medical 
supplies,  medical  equipment, 
administrative  labor,  office  overhead, 
and  other.  Supplemental  survey  data 
must  include  data  for  these  categories. 

In  addition  to  the  above  survey 
criteria,  we  required  a  90-percent 
confidence  interval  with  a  range  of  plus 
or  minus  10  percent  of  the  mean  (that 
is,  1.645  times  the  standard  error  of  the 
mean,  divided  by  the  mean  should  be 
equal  to  or  less  than  10  percent  of  the 
mean). 

Based  on  a  review  of  these  criteria 
and  concern  that  the  this  language  had 
created  confusion,  in  the  June  2002 
interim  final  rule  we  revised  this 
language  to  indicate  that  we  will  accept 
surveys  that  achieve  a  sampling  error  of 
0.15  or  less  at  a  confidence  level  of  90 
percent.  We  noted  that  this  change 
refines  both  the  measurement  of 
precision  and  the  level  of  precision  we 
will  accept  and  could  result  in  our 
acceptance  of  more  surveys  than  the 
past  criteria.  In  addition,  we  stated  that 
we  would  allow  specialties  that  have 
submitted  surveys  previously  rejected 
under  the  present  criteria  to  resubmit 
these  surveys  to  be  evaluated  under  the 
revised  criterion. 

We  also  amended  §  414.22(b)(6)  to 
reflect  the  2-year  extension  in  the 
deadline  for  submitting  supplemental 
data.  Specifically,  we  will  accept 
supplemental  data  that  meet  the 
established  criteria  that  we  received  by 
August  1.  2002  to  determine  CY  2003 
practice  expense  RVUs  and  by  August  1, 

2003  to  determine  CY  2004  practice 
expense  RVUs. 

Comment:  We  received  comments 
from  several  specialty  organizations  on 
the  change  in  the  precision  criteria  for 
supplemental  surveys.  Specialty 
organizations  representing  audiologists, 
physical  therapists  and  radiologists 


expressed  support  for  the  revised 
precision  criterion.  The  American 
Academy  of  Audiology  indicated  that 
the  revised  rule  makes  it  easier  for 
specialty  groups  to  submit  information 
for  our  consideration.  The  American 
College  of  Radiology  (ACR)  supported 
the  proposed  change  by  suggesting  that 
the  previous  requirements  were  not 
reasonable.  The  ACR  indicated  that 
radiology  and  radiation  oncology  did 
not  conduct  surveys  previously  because 
of  concerns  about  the  strictness  of  the 
original  criteria.  The  ACR  also  indicated 
concerns  about  averaging  the 
supplemental  survey  data  with  existing 
SMS  survey  data  and  the  requirement 
that  the  survey  sample  would  have  to  be 
selected  from  the  AMA  Masterfile. 
According  to  the  ACR,  the  AMA 
Masterfile  does  not  adequately  represent 
radiologists  and  radiation  oncologists 
that  own  and  operate  their  own  centers 
and  equipment.  The  American  Physical 
Therapy  Association  (APTA)  supported 
the  new  criterion  and  our  decision  to 
allow  previously  completed  surveys  to 
be  resubmitted  and  considered  using  the 
new  precision  standard.  The  American 
Society  Clinical  Oncology  (ASCO) 
objected  to  the  use  of  any  precision 
criteria  and  outlined  a  number  of 
reasons  why  they  opposed  the  use  of 
this  test.  The  ASCO  indicated  that  there 
may  be  wide  variation  in  oncology 
practice  patterns  (for  example,  hospital 
based  versus  non-hospital  based,  or 
differentials  in  provision  of 
chemotherapy)  that  could  lead  to  wide 
variation  in  practice  expenses  among 
surveyed  practices.  They  suggested  that 
"at  least  in  the  case  of  oncologists,  a 
survey  that  is  conducted  in  accordance 
with  the  CMS  rules  should  not  be 
excluded  from  consideration  because  of 
failure  to  meet  the  precision  criteria." 
Response:  If  the  data  from  physician 
and  practitioner  surveys  is  to  be  used  as 
the  basis  for  physician  payment,  it  is 
necessarv'  that  we  have  assurance  that 
the  survey  is  both  representative  and 
reliable.  Applying  numerical  criteria  for 
the  statistical  concepts  of  confidence 
and  precision  give  some  basis  for 
believing  that  the  data  accurately 
represent  practice  costs  for  the  specialty- 
nationwide.  We  set  the  criteria  for 
precision  and  confidence  after  lengthy 
consultation  with  our  contractor,  the 
Lewin  Group,  and  agenq.'  experts  on 
statistical  surveys.  We  believe  the  levels 
set  are  both  fair  and  reasonable.  In 
addition,  as  indicated  in  the  proposed 
rule,  we  are  attempting  to  be  as  flexible 
as  possible  consistent  with  our  goal  of 
obtaining  new  surveys  of  practice 
expense  that  are  scientifically  sound 
and  methodologically  consistent  with 
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our  existing  ostimatfii.  Wo  i;    :     :      i 
that  a  specialty  may  includr   i  ,i   s    ut 
types  of  physician  practices  that  exhibit 
different  patterns  of  practice  expenses. 
We  welcome  stratified  sampling  of  these 
different  types  of  practices  and.  would, 
as  appropriate,  apply  the  precision 
criteria  to  subgroups  of  surveyed 
practices. 

We  considered  the  comment  that 
suggests  the  AMA  Masterfile  may  not 
adequately  represent  radiologists  and 
radiation  oncologists  that  own  and 
operate  their  own  equipment.  However, 
since  the  AMA  Masterfile  is  the  most 
comprehensive  listing  of  physicians  that 
practice  in  the  United  States,  we  still 
believe  it  should  be  the  best  source  of 
information  for  selecting  a 
representative  sample  of  physicians.  We 
do  acknowledge  that  there  may  be 
special  issues  related  to  diagnostic  and 
radiation  oncology  services.  For 
instance,  radiologists  and  radiation 
oncologists  that  predominantly  practice 
in  hospitals  may  have  fundamentally 
different  practice  expenses  than  those 
providing  services  in  free-standing 
clinics  and  private  offices  where  they 
likely  incur  far  higher  costs  for  staff, 
supplies,  equipment  and  indirect  costs. 
In  addition,  office-based  radiologists 
and  radiation  oncologists  may  have 
substantial  but  irregular  expenses 
associated  with  medical  equipment. 
That  is,  they  may  purchase  equipment 
one  year  and  amortize  the  costs  over 
several  years.  It  is  possible  that 
modification  to  the  survey  instrument 
may  be  necessary  to  accurately  identify 
annual  equipment  costs  for  some 
specialties.  Further,  independent 
diagnostic  testing  facilities  also  bill 
Medicare  for  diagnostic  services  affected 
by  the  non-physician  work  pool 
calculations.  A  sample  of  physicians 
selected  from  the  AMA  Masterfile  is 
unlikely  to  include  independent 
diagnostic  testing  facilities.  We  believe 
that  all  of  these  issues  can  be  addressed 
in  a  supplemental  survey  with  stratified 
sampling,  relevant  modifications  to  the 
survey  instrument  and  augmentation  of 
the  AMA  Masterfile  with  a  listing  of 
independent  diagnostic  testing  facilities. 
As  we  indicated  in  our  supplemental 
survey  interim  final  rule,  we  are 
attempting  to  be  flexible  to  achieve  our 
goal  of  incorporating  the  best  possible 
practice  expense  survey  information 
into  our  methodology.  We  believe  all  of 
these  issues  should  be  considered 
carefully.  We  advise  any  party 
interested  in  conducting  a  supplemental 


survey  lu  consult  the  Lewin  Group  and 
us  before  proceeding  with  a  survey. 

Comment:  We  also  received 
comments  from  two  organizations 
representing  emergency  medicine.  The 
Emergency  Department  Practice 
Management  Association  (EDPMA)  is 
concerned  that  the  requirement  that 
supplemental  surveys  be  based  on  the 
SMS  survey  instrument  will  preclude  us 
from  obtaining  data  on  uncompensated 
care  and  emergency  physician  practice 
expenses.  The  EDPMA  suggests  that  we 
extend  the  criteria  to  include  data 
regarding  indirect  emergency  medicine 
practice  expense  or  uncompensated  care 
cost.  The  American  College  of 
Emergency  Physicians  (ACEP)  stated 
that  we  have  failed  to  recognize  the 
legitimate  practice  costs  associated  with 
uncompensated  care  pursuant  to 
requirements  imposed  by  the 
Emergency  Medical  Treatment  and 
Active  Labor  Act  (EMTALA)  and  that 
these  costs  should  be  recognized  by  us. 
Despite  our  acknowledgement  of  these 
costs,  the  commenter  argues  that  we 
have  not  made  any  movement  in  making 
payment  for  EMTALA  "s  uncompensated 
care  costs. 

Response:  As  we  indicated  in  the 
November  2.  1998  final  rule  (63  FR 
58821),  we  made  an  adjustment  in  the 
practice  expense  per  hour  for  emergency 
medicine  because  of  our  concern  that 
emergency  medicine  physicians  could 
spend  a  significantly  higher  proportion 
of  time  than  other  physicians  providing 
uncompensated  care  to  patients.  We  are 
currently  using  a  practice  expense  per 
hour  of  $33.00  for  emergency  medicine. 
If  we  had  not  made  the  adjustment  for 
uncompensated  care,  the  practice 
expense  per  hour  for  emergency 
medicine  would  be  $14.90.  Our 
adjustment  assumes  that  55  percent 
($14.9/(1  -  0.55)=$33.00)  of  emergency 
physicians'  time  spent  treating  patients 
is  uncompensated.  This  has  the  effect  of 
raising  the  practice  expense  per  hour  to 
reflect  only  the  physician's  time  spent 
in  revenue-generating  activities.  If 
emergency  physicians  believe  that  they 
spend  more  than  55  percent  of  their 
time  treating  patients  for  which  they  are 
not  compensated,  we  would  welcome 
specific  data  on  this  subject  from  a 
supplemental  survey. 

Comment:  The  American  College  of 
Cardiology  (ACC)  and  the  AMA.  who 
wrote  in  support  of  the  ACC,  indicated 
they  are  aware  that  we  would  like  data 
on  practice  expenses  that  shows  the  six 
categories  of  practice  expenses  used  in 
the  practice  expense  methodology. 


However,  the  ACC  indicated  that  the 
AMA  no  longer  collects  data  in  this 
disaggregated  fashion  and  suggested  that 
this  data  limitation  can  be  overcome  by 
simply  apportioning  practice  expense 
reported  in  the  most  recent  survey  to  the 
separate  pools  based  on  historical 
distribution  patterns. 

Response:  We  will  continue  to  require 
disaggregated  data  from  supplemental 
surveys  because  apportionmpnt  based 
on  historical  distribution  patterns  might 
not  reflect  actual  or  current  cost 
patterns.  Further,  to  accept  this  data 
would  be  inconsistent  with  our  clearly 
stated  rule.  In  both  the  original  interim 
final  rule  published  on  May  3.  2000  (65 
FR  25666)  and  in  the  interim  final  rule 
published  on  June  28,  2002  (67  FR 
43556),  we  indicated  that  ■■*   *   *  code- 
level  practice  expense  calculations  are 
the  practice  expense  per  physician  hour 
in  the  six  practice  expense  categories- 
clinical  labor,  medical  supplies,  medical 
equipment,  administrative  labor,  office 
overhead  and  other.  Supplemental 
survey  data  must  include  data  for  these 
categories." 

Result  of  Evaluation  of  Comments 

We  are  retaining  the  change  to  the 
precision  and  confidence  levels  for 
supplemental  surveys  to  reflect  a 
confidence  level  of  90  percent  and  a 
precision  level  of  0.15,  as  stated  in  our 
interim  final  rule. 

(ii)  Submission  of  Supplemental 
Surveys — We  received  surveys  from  the 
American  Physical  Therapy  Association 
(APTA).  the  American  Society  of 
Clinical  Oncology  (ASCO),  the 
American  College  of  Cardiology  (ACC), 
and  the  American  Academy  of 
Pediatrics  (AAP).  The  National 
Association  of  Portable  X-Ray  Providers 
(NAPXP)  also  provided  us  with  cost 
data  for  their  industry.  Our  contractor, 
the  Lewin  Group,  has  evaluated  the  data 
submitted  by  each  organization  and 
recommends  that  we  use  the  survey 
information  from  APTA  We  reviewed 
and  agree  with  their  analysis;  therefore, 
we  are  using  the  APTA  survey  to 
determine  practi(  e  expense  RVUs  for 
CY  2003  and  subsequent  years  The  data 
supplied  to  the  Lewin  ("irmip  reflects  a 
1999  cost  year.  As  indicated  in  our  June 
2002  interim  final  rule  (67  FR  43556), 
we  are  deflating  the  figures  by  the  MEI 
to  reflect  a  1995  cost  year  The  rtnised 
practice  expense  per  hour  figures  that 
we  are  using  for  physical  therapy 
(specialty  code  65)  and  occupational 
therapy  (specialty  code  67)  are  as 
follows: 
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Table  1 


Clinical  staff 

Admin         Office    1   c,,r^^   '     Equip-         q,^      i     -p^^. 
staff        expense      ^"PP"es         ment          "^'     ;      '"*' 

10  4                                  

6.5 

13.4 

2.4 

2.2 

7.7 

42.5 

The  Lewin  Group  raised  significant 
concerns  about  the  data  received  from 
ASCO.  Specifically,  the  Lewin  Group  is 
concerned  about  extraordinarily  high 
expenses  associated  with  clinical  and 
clerical  staff  and  a  more  than  300 
percent  increase  in  "other"  practice 
expenses  compared  to  the  SMS  value  for 
oncology.  As  a  result,  the  Lewin  Group 
carefully  examined  the  underlying  data. 
They  report  that  compensation 
(including  salaries  and  fringe  benefits) 
would  average  out  to  $71,014  for 
clinical  staff  and  $87,253  for  clerical 
staff  They  believe  it  is  unlikely  that  the 
average  annual  salary^  for  clerical  staff 
would  be  higher  than  for  clinical  staff. 
Further,  the  Lewin  Group  indicates  that 
the  average  clerical  compensation  from 
the  ASCO  survey  is  approximatelv  400 
percent  higher  than  the  figure  reported 
by  the  Bureau  of  Labor  Statistics  for 
"Office  Clerks,  General.'  While  the 
Lewin  Group  indicates  that  the  high 
payroll  expense  for  clinical  staff  may  be 
explained,  in  part,  bv  recent  changes  in 
labor  markets,  we  remain  concerned 
that  the  compensation  reported  in  the 
survey  is  far  higher  than  independent 
information  on  oncology  nursing 
salaries  provided  to  us  by  the  Oncology 
Nursing  Society.  The  Lewin  Group  also 
indicated  that  "other  professional 
expenses"  increased  more  than  349 
percent  from  the  SMS  to  the 
supplemental  sur\ev  and  the 
contribution  of  this  category  to  total 
practice  expenses  increased  from  9.4 
percent  to  22.3  percent.  They.believe 
that  such  a  large  increase  in  practice 
expense  per  hour  needs  further 
examination.  The  Lewin  Group  believes 
that  we  should  confer  with  ASCO  and 
request  a  rationale  for  the  high  values 
found  in  the  survey  results  or  validate 
the  data  in  some  other  fashion 
Therefore,  at  this  time,  we  are  not  using 
the  Nuppiementai  survey  received  from 
AS("0.  However,  we  would  like  to 
further  examine  the  data  with  the  Lewin 
Group  and  discuss  the  survey  results 
with  .A-SCO  and  will  consider  using  the 
data  in  the  future  if  our  concerns  are 
addressed 

In  the  June  2002  proposed  rule  (67  FR 
43850),  we  discussed  an  adjustment 
made  to  the  medical  supplies  practice 
expense  per  hour  for  oncology.  We 
made  this  adjustment  because  of  a 
concern  that  the  inordinately  high 
practice  expense  per  hour  includes 


expenses  associated  with  separately 
billable  drugs.  We  expressed  an  interest 
in  reconsidering  the  adjustment 
consistent  with  a  recommendation  made 
by  the  GAO  in  their  October  2001 
report.  If  we  resolve  concerns  about  the 
oncology  survey  data,  the  adjustment  for 
medical  supplies  will  no  longer  be 
necessary  since  the  supplemental 
survey  collects  information  on  medical 
supplies  practice  expenses  net  of 
separately  billable  drugs. 

The  Lewin  Group  indicated  that  the 
sur\'eys  from  the  ACC  and  the  AAP  do 
not  meet  requirements  established  in 
regulations  for  supplemental  surveys. 
As  a  result,  we  will  not  be  incorporating 
data  from  the  ACC  or  the  AAP  into  the 
practice  expense  methodology.  We  will 
be  making  the  Lewin  Group's  full 
recommendations  available  on  our 
website.  The  National  Association  of 
Portable  X-ray  Providers  (NAPXP)  did 
not  provide  us  with  data  as  part  of  the 
supplemental  sur\'ey  process.  However, 
thev  requested  that  we  use  their  data  to 
develop  practice  expense  RVUs  for  the 
phvsician  fee  schedule  services  they 
provide  Since  we  were  provided  with 
survey  information,  we  asked  the  Lewin 
Group  to  evaluate  the  data  using  the 
same  standards  of  review  applied  to 
other  specialty  sur\'ey  data.  The  Lewin 
Group  evaluated  whether  the  cost 
information  supplied  b\  NAPXP  meets 
our  criteria  for  acceptance  of 
supplemental  sur\'eys.  The  Lewin 
Group  found  that  (1)  More  information 
is  required  t(j  determine  if  th?  data  are 
broadly  representative  of  the  portable  x- 
rav  industry  and  (2)  the  data  as 
presented  are  not  adequatelv  detailed  to 
support  a  practice  expense  per  hour 
based  on  the  current  practice  expense 
methodology. 

Comment:  Health  Trac,  a  supplier  of 
portable  x-rays  and  other  imaging 
services,  commented  that  the  practice 
costs  associated  with  set-up  of  portable 
x-ray  equipment  are  not  included  in  the 
SMS  and  there  are  sufficient  differences 
among  geographic  regions  in  the 
performance  of  this  procedure  that 
warrant  reclassifying  this  service  as 
carrier-priced. 

Response:  At  this  time,  we  are  not 
making  portable  x-ray  set-up  IQ0092)  a 
carrier-priced  service  However,  we  will 
continue  to  work  with  the  suppliers  of 
portable  x-ray  services  to  find  the  best 


ways  of  developing  payment  rates  for 
these  services. 

b.  CPEP  Data 

(i)  2001  PEAC/RUC 
Recommendations  on  CPEP  inputs 

In  the  November  2001  final  rule  (66 
FR  55256).  we  responded  to  the  PEAC/ 
RUG  recommendations  for  the 
refinement  to  all  or  part  of  the  CPEP 
inputs  for  over  1.100  codes.  These 
included  refinements  of  large  numbers 
of  orthopedic,  dermatology,  pathology, 
physical  medicine,  and  ophthalmology 
services.  In  addition,  these 
recommendations  confirmed  that  there 
were  no  inputs  for  over  150  ZZZ-global 
procedures  that  are  performed  only  in  a 
facility  and  no  supply  or  equipment 
inputs  for  almost  700  facility-only 
services  with  an  XXX  or  0-day  global 
period. 

We  accepted  almost  all  of  the 
recommendations  with  only  minor 
revisions.  We  received  the  following 
comments  on  our  responses  and 
modifications  to  the  RUC 
recommendations  on  the  CPEP  inputs. 

Comment:  Specialty  societies 
representing  radiology  and  orthopedic 
surgery  both  expressed  appreciation 
about  our  willingness  to  work  with  the 
RUC  and  PEAC  on  practice  expense 
refinement,  as  well  as  for  our 
implementation  of  the  refinements 
already  submitted  by  the  PEAC.  Both 
societies  agreed  with  our  establishment 
of  revised  practice  expense  values  as 
"interim"  until  the  refinement  process 
is  complete. 

Response:  We  are  also  pleased  with 
the  progress  of  the  refinement  of  the 
CPEP  inputs  and  thank  the  PEAC.  RUC 
and  all  the  involved  specialty  societies 
for  the  hard  work  and  dedicated 
commitment  that  has  led  to  a  successful 
refinement  process. 

Comment:  A  specialty  society 
representing  surgeons  expressed 
support  for  our  decisions  on  CPEP 
revisions  in  general  and  commended 
oui  staff  for  our  efforts  to  develop 
appropriate  and  acceptable  inputs  for  a 
large  number  of  codes.  The  commenter 
also  agreed  with  the  use  of  the  refined 
evaluation  and  management  (E/M) 
inputs  to  refine  post-surgical  visits,  but 
recommended  that  the  process  should 
allow  for  exceptions. 

Response:  We  understand  that  the 
PEAC  has  developed  a  standard 
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approach  to  estimating  the  clinical  staff 
time  involved  in  post-surgical  visits  in 
which  the  times  associated  with  the 
assigned  E/M  visits  are  applied  to  the 
post-surgical  clinical  staff  times.  It  is 
also  our  understanding  that,  as  with  all 
the  standards  and  packages  that  the 
PEAC  has  developed,  a  specialty  would 
be  free  to  argue  that  something  other 
than  the  standard  should  be  applied  to 
a  given  service. 

Comment:  One  commenter 
representing  family  physicians  noted 
that  we  had  accepted  most  of  the 
practice  expense  recommendations 
submitted  by  the  PEAC/RUC  and 
commended  us  for  our  willingness  to 
accept  these  recommendations.  The 
commenter  also  suggested  that  the 
PEAC  recommendations  for  the  fine 
needle  aspiration  CPT  codes  88170  and 
88171,  which  were  deleted  CPT  codes 
for  2002,  should  be  applied  to  CPT 
codes  10021  and  10022  that  replace 
these  deleted  codes. 

Response:  We  agree  with  this 
suggestion.  When  CPT  codes  10021  and 
10022  were  originally  valued  by  the 
RUC.  the  practice  expense  inputs  were 
crosswalked  from  the  then  unrefined 
inputs  for  CPT  codes  88170  and  88171. 
Now  that  these  inputs  have  been 
refined,  it  is  appropriate  for  us  to 
crosswalk  the  inputs  for  CPT  codes 
10021  and  10022  from  this  updated 
CPEP  data. 

Comment:  A  commenter  representing 
dermatologists  was  pleased  with  our 
acceptance  of  PEAC  revisions  for  the 
phototherapy  codes.  However,  the 
commenter  expressed  concern  about  the 
decrease  in  the  practice  expense  RVUs 
for  the  code  for  the  application  of  an 
Unna  boot,  CPT  code  29580,  and  for  the 
cryotherapy  code.  CPT  code  17340  and 
requested  that  we  explain  the  decrease. 
A  specialty  society  representing 
podiatrists  agreed  with  decision  to 
retain  the  Unna  boot  in  the  list  of 
supplies  for  CPT  code  29580 

Response:  Both  CPT  codes  29580  and 
17340  were  refined  by  the  PEAC  in 
October  2001  and  were  included  in  the 
PEAC/RUC  recommendations  for  2002. 
We  accepted  these  re<:ommendations 
without  change,  except  that  we  retained 
an  Unna  boot  in  the  supply  list  for  CPT 
code  29580.  The  recommendations 
contained  lower  direct  cost  inputs  than 
the  original  CPEP  panel  data,  which 
explains  the  decrease  in  payment  for 
these  services. 

Comment:  A  specialty  society 
representing  urologists  requested  an 
explanation  of  why  the  bougie  a  boule 
was  deleted  from  the  equipment  list  for 
the  cystourethroscopy  code.  CPT  code 
52281  and  requested  that  it  be  added  as 
a  supply. 


Response:  Since  the  inception  of 
resource-based  practice  expense,  the 
supply  list  has  been  used  for  disposable 
items  and  we  have  only  included  as 
equipment  those  items  that  are  more 
than  $500.  The  bougie  a  boule  is  not  a 
disposable  item,  and  at  a  cost  of  $105  it 
does  not  meet  the  definition  of 
equipment.  These  definitions  have 
applied  across  the  spectrum  of 
physician  fee  schedule  services  and, 
therefore,  we  do  not  believe  that  any 
specialty  has  been  disadvantaged,  if  we 
did  include  a  $100  item  in  our 
equipment  list  with  a  five-year  expected 
life,  it  would  add  only  $0.0004  per 
minute  of  use  to  the  input  costs  of  any 
associated  procedure  and.  thus,  would 
have  no  effect  on  the  practice  expense 
RVUs  for  that  service. 

Comment:  Two  organizations 
representing  physical  and  occupational 
therapists  argued  strongly  that  the 
revisions  we  made  to  the  PEAC 
recommendations  on  the  practice 
expense  inputs  for  the  physical 
medicine  and  rehabilitation  (PM&R) 
codes  were  inappropriate.  The  physical 
therapy  comment  commended  the 
specialty  societies  participating  in  the 
PEAC.  as  well  as  AMA  and  our  staff,  for 
their  time  and  assistance  as  the  clinical 
inputs  for  the  therapy  codes  were 
developed.  However,  the  commenter 
also  expressed  concern  that  we  did  not 
accept  the  PEAC's  recommendations  in 
their  entirety  despite  the  fact  that  we 
state  in  the  rule  that  the  PEAC 
refinement  process  is  working.  The 
comment  from  the  occupational 
therapists  shared  this  concern  and  both 
commenters  urged  us  to  revisit  our 
decision  and  accept  the  PEAC 
recommendations  for  the  CPT  codes  in 
the  97000  series  without  revisions. 

Specifically,  both  commenters 
objected  to  the  deletion  of  the  PEAC 
approved  clinical  staff  time  for 
obtaining  vital  signs  and  measurements, 
patient  education  and  phone  calls.  One 
commenter  contended  that  our  decision 
is  contrary  to  the  standardized  times 
that  we  have  allowed  for  physicians" 
clinical  staff  and  to  the  survey  data 
presented  which  demonstrated  that 
clinical  staff  do  perform  these  services 
in  therapy  practices.  The  other 
commenter  argued  that,  because  we 
have  allowed  such  clinical  staff  time  for 
other  specialties,  our  revisions  disrupt 
the  resource-based  relative  value  scale 
on  which  the  physician  fee  schedule  is 
based.  Further,  the  occupational  therapy 
comment  states  that  the  addition  of  7 
minutes  only  in  the  evaluation  and 
reevaluation  codes  for  aide  services  is 
insufficient  to  counteract  the  deletion  of 
the  physical  therapy  assistant  time,  and 
that  this  has  created  anomalies  in  the 


practice  expense  RVUs  within  the 
PM&R  family  of  services. 

Response:  We  deleted  the  times 
assigned  to  the  physical  therapy 
assistant  for  taking  vital  signs,  and  for 
phone  calls  and  patient  education 
because  we  were  concerned  that  there 
could  be  an  overlap  between  the  work 
of  the  physical  therapist,  which  is 
reflected  in  the  work  RVUs.  and  the 
work  of  the  assistant,  which  is 
considered  as  practice  expense. 
However,  the  commenters  are  correct 
that  we  have  allowed  such  tasks  to  be 
considered  as  practice  expense  for  other 
services,  even  though  there  could  also 
be  some  potential  overlap  between 
practitioner  and  clinical  staff  work.  We 
still  believe  that  this  can  be  more 
problematic  with  therapy  services 
because  of  the  broad  range  of  clinical 
activities  that  the  physical  therapy 
assistant  can  share  with  the  therapist, 
but  also  believe  that  this  issue  might  be 
better  addressed  as  a  general  issue 
across  all  specialties.  Therefore,  we  are 
revising  the  clinical  staff  times  for  all 
codes  in  the  CPT  97000  series  to  reflect 
the  2001  PEAC  recommendations  for 
these  services. 

Comment:  The  specialty  society 
representing  physical  therapy 
commented  that  the  relatively  high 
practice  expense  of  0.45  RVUs  for  CPT 
code  97530,  therapeutic  activities,  cause 
a  rank  order  anomaly  with  other  codes 
in  the  CPT  97000  series.  For  example, 
therapeutic  exercise  (CPT  code  97110) 
only  has  a  PE  value  of  0.25.  The 
commenter  speculated  that  this  might 
be  due  to  inclusion  of  the 
environmental  module  in  the  equipment 
list  for  this  code. 

Response:  On  analyzing  the 
differences  in  CPEP  inputs  between 
these  two  codes,  it  became  apparent  that 
the  major  contributor  to  the  possible 
anomalous  practice  expense  values  lies 
not  with  the  equipment  for  CPT  code 
97530.  but  with  the  supplies.  For  the 
timed  codes  that  are  billed  in  15-minute 
increments,  the  PEAC  recommendations 
generally  assumed  that  two  15-minute 
sessions  would  be  performed  during  one 
visit.  Therefore,  for  all  of  these  codes, 
including  CPT  code  971 10.  the  PEAC 
recommendations  divided  the  supplies 
by  half  because  they  would  not  have  to 
be  replaced  for  the  second  15-minute 
session.  However,  inadvertently,  the 
recommendation  for  the  therapeutic 
activities  code.  CPT  code  97530,  did  not 
make  this  adjustment,  and  the  full  cost 
of  the  relatively  expensive 
woodworking  kit  was  assigned  to  the 
code.  In  addition,  it  seems  unlikely  that 
a  supply  like  a  $13  woodworking  kit 
would  necessarily  be  discarded  after 
one  visit.  Therefore,  we  are 
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apportioning  the  cost  of  this  kit  over 
four  sessions,  and  are  assigning  one- 
fourth  of  a  kit  to  CPT  f  ode  97,S30 

Comnif^nt  The  comment  from  the 
physical  therapy  specialty  society  raised 
the  concern  that  there  mav  be  an 
inadvertent  error  in  the  printing  of  the 
values  of  physical  therapy  and 
occupational  therapy  evaluation  and 
reevaluation  C'PT  codes  in  the  final  rule. 
First,  the  values  for  the  occupational 
therapy  codes  are  significantly  higher 
than  values  for  the  physical  therapy 
codes,  w'hich  did  not  change  from  the 
2001  \alues.  despite  the  refinement  of 
these  codes.  Second,  the  practice 
expense  RVUs  for  the  occupational 
therapy  evaluation  and  re-evaluation 
codes  are  the  same,  which  appears 
inappropriate. 

Response:  The  practice  expense  RVUs 
for  the  occupational  therapy  evaluation 
and  re-evaluation  codes  are  higher  than 
those  for  physical  therapy  because  the 
PEAC  recommendations,  which  were 
based  on  the  specialty  societies' 
presentation  and  which  we  later 
accepted,  assigned  higher  cost  supplies 
and  equipment  to  the  occupational 
therapy  codes  than  to  the  physical 
therapy  evaluation  and  re-evaluation 
services.  In  addition,  although  the 
occupational  therap\  evaluation  code 
had  higher  cost  equipment  than  the  re- 
evaluation code,  the  opposite  was  true 
for  supplies.  We  would  certainly 
consider  information  that  might  point  to 
specific  problems  in  any  inputs 
assigned  to  these  codes,  but,  at  this 
point,  have  no  basis  for  making  any 
changes  in  the  direct  cost  inputs. 

Comment:  A  medical  electronics 
manufacturer  commented  that  the 
practice  expense  RVUs  assigned  to  short 
wave  diathermy  treatment  (CPT  code 
97024)  may  not  take  into  account  all  of 
the  resources  required  to  provide  the 
service,  because  the  cost  of  the 
equipment  alone  is  not  covered  by  the 
practice  expense  reimbursement  The 
commenter  suggested  that  the  cost  of  the 
diathermy  machine  has  increased 
t;reat!v  since  1995.  when  the  equipment 
was  last  priced,  and  stated  that  the 
current  price  is  between  $18,000  and 
$30,000.  The  commenter  urged  us  to 
reevaluate  and  increase  the  2002  fee 
schedule  reimbursement  to  ensure  that 
diathermy  contmues  to  be  available  for 
beneficiaries. 

Response:  We  accepted  the  PEAC 
recommendations  for  the  direct  cost 
inputs  for  CPT  code  97024,  except  for 
the  deletion  of  one  minute  of  physical 
therapy  assistant  time.  The  PEAC 
n-f  nmmendation  was  based  on  a 
presentation  that  was  made  by  the 
physical  therapy  specialty  society.  The 
current  CPEP  inputs  consist  of  2 


minutes  for  a  physical  therapy  aide  and 
3  minutes  of  physical  therapy  assistant 
time  and  1.5  minutes  of  a  low  mat  table 
and  diathermy  machme.  There  were  no 
supplies  assigned  because  the  supplies 
are  included  in  the  procedures  that  are 
typically  delivered  with  this  modality. 
We  have  seen  no  evidence  that  would 
indicate  that  any  of  these  inputs  are 
incorrect  Therefore,  we  will  make  no 
revisions  to  the  inputs  at  this  time. 
However,  we  ha\  e  two  diathermy 
machines  in  our  CPEP  input  database. 
We  currently  have  assigned  the  machine 
priced  at  $2850  to  the  diathermy  code, 
but  will  substitute  the  higher  priced 
machine,  which  we  have  priced  at 
$3120,  until  we  have  more  definitive 
information  regarding  the  typical  cost  of 
the  equipment.  We  have  a  contractor 
who  is  currently  updating  the  prices  of 
all  the  supplies  and  equipment  listed  in 
the  CPEP  database,  and  will  soon  be 
proposing  updated  prices  for  all  the 
CPEP  inputs,  including  the  diathermy 
equipment. 

(ii)  PEAC/RUC  Recommendations  on 
CPEP  Inputs  for  2003 

We  have  received  recommendations 
from  the  PEAC  on  the  refinement  to  the 
CPEP  direct  practice  expense  inputs  for 
over  1200  codes.  (A  list  of  these  codes 

can  be  found  in  Addendum  P.)  These 
include  refinements  to  codes  from 
almost  every  major  specialty.  In 
addition,  the  PEAC  has  continued  to 
standardize  inputs  to  streamline  the 
refinement  process.  Previously,  the 
PEAC  created  standardized  inputs  for 
90-day  global  services  as  well  as  supply 
pai  kages  for  exaluation  and 
management,  neurosurgery,  gynecology 
services,  ophthalmology  and 
postoperative  services.  The  PEAC  has 
also  established  standard  times  for 
certain  clinical  staff  tasks,  such  as 
greeting  and  gowning  the  patient,  the 
taking  of  vital  signs  and  post-service 
phone  calls.  These  current 
recommendations  include  standardized 
times  for  office-based  clinical  staff  for 
services  provided  during  a  patient's 
hospitalization  and  for  discharge  day 
management  services,  as  well  as  pre- 
service  clinical  staff  time  data  for  323 
neurosurgery  procedures.  At  an  early 
PE.^r,  meeting  a  list  was  drawn  up  of 
the  codes  most  in  need  of  refining.  Of 
the  122  codes  on  this  list,  only  seven 
have  not  yet  been  refined,  which  is  one 
important  measure  of  the  success  of  the 
PEACs  efforts. 

As  stated  above,  we  are  very  pleased 
with  the  progress  that  the  PEAC  has 
made  so  far  and  appreciate  greatly  the 
contributions  that  have  been  made  to 
our  refinement  effort  by  the  PEAC 
members,  as  well  as  by  the  staff  from  the 


AMA  and  the  specialty  societies.  We 
have  reviewed  the  submitted  PEAC 
recommendations  and  are  also  pleased 
that,  because  of  the  expertise  gained  by 
the  PEAC  in  evaluating  the  practice 
expense  inputs,  we  are  able  to  accept  all 
of  the  recommendations  without  any 
revision.  The  complete  PEAC 
recommendations  and  the  revised  CPEP 
database  can  be  found  on  our  Web  site. 
(See  the  SUPPLEMENtabv  INFORMATION 
section  of  thi^  r.i  iirectionson 

accessing  our  Web  site.) 

(Hi)  Other  Comments  on  the  Refinement 
of  the  CPEP  Inputs 

Comment:  We  received  comments 
from  specialty  societies  representing 
vascular  surgery,  radiation  oncology, 
rheumatology,  physical  therapy  and 
internal  medicine  agreeing  with  the 
update  we  made  to  the  clinical  staff 
categories  and  to  the  revised  salary  data. 
Several  of  these  commenters  also 
thanked  us  for  our  analysis  and  use  of 
the  additional  data  that  was  supplied  by 
the  specialty  societies. 

Response:  We  appreciate  the  positive 
response  to  our  repricing  of  clinical  staff 
salaries. 

Comment:  The  specialty  society 
representing  radiology  expressed 
appreciation  for  the  estabUshment  of 
new  clinical  wage  rates  for  CT 
technologist.  MRl  technologist,  medical 
physicist,  and  dosimetrist.  However,  the 
comment  expressed  disagreement  with 
our  decision  to  merge  the  x-ray 
technician  and  radiation  technologist 
staff  types  under  the  title  of  "radiologic 
technologist,"  because  the  education 
and  scope  of  practice  for  these  staff 
types  are  different  and  merging  them 
will  reduce  the  radiation  technologists 
wage  rate.  The  specialty  society  also 
opposed  the  decision  to  blend  the  staff 
types  of  RN  and  sonographers  because 
they  are  trained  to  provide  different 
services  and  are  not  interchangeable. 

Response:  The  original  CPEP  data 
listed  both  "x-ray  technician"  and 
"radiation  technologist"  and  seemingly 
made  no  distinction  between  these  two 
staff  types  because  the  same  wage  rate 
was  assigned  to  both.  We  used  the 
Bureau  of  Labor  Statistics'  salary  data  to 
determine  the  wage  rate  for  the 
"radiologic  technologist,"  Therefore,  we 
do  not  believe  that  the  salary  assigned 
has  been  reduced  in  any  way.  If  some 
of  the  radiolog}'  procedures  typically 
use  staff  that  are  paid  at  a  lower  rate 
than  the  radiologic  technologist,  this 
information  should  be  provided  by  the 
specialty  society  when  the  practice 
expense  inputs  for  the  services  are 
refined.  Regarding  the  second  concern, 
we  did  not  make  a  decision  to  blend  the 
staff  types,  "RN"  and  "diagnostic 
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iiuHiu.di  suiiu^rapher."  This  bleiiu 
currently  exist.s  in  the  original  CPEP 
data  and  has  also  been  containod  in 
several  PEAC  recommendations.  Both 
staff  types  are  priced  separately  and  we 
were  merely  listing  what  the  pricing 
would  be  when  such  a  blend  was 
applied  to  any  service. 

Comment:  Three  specialty  societies, 
representing  surgeons,  thoracic  surgeons 
and  ophthalmologists,  commented  on 
the  issue  of  our  previous  exclusion  from 
the  CPEP  data  of  all  claimed  time 
associated  with  staff  brought  to  the 
hospital  by  the  physician.  The 
commenters  from  the  surgical  and  the 
thoracic  surgery  specialty  societies 
claimed  that  a  recent  report  by  the 
(Office  of  the  Inspector  General  (OIG) 
confirms  that  over  70  percent  of  cardiac 
surgeons  bring  staff  to  the  hospital,  but 
that  only  19  percent  are  being 
reimbursed  by  the  hospital.  The 
commenters  further  argued  that  this  is 
an  inequitable  arrangement  that  requires 
corrective  action  by  us.  The  comraenter 
from  the  ophthalmology  society  claimed 
that  ophthalmologists  bring  their  staff  to 
the  facility  setting  50  percent  of  the  time 
and  some  cost  for  this  should  be  built 
into  their  practice  expense. 

Response:  In  the  November  2.  1999 
final  rule  (64  FR  59399).  we  adopted  a 
policy  to  exclude  all  clinical  staff  time 
in  the  facility  setting  from  the  input  data 
used  to  develop  practice  expense  RVUs. 
Among  other  arguments,  we  indicated 
that  Medicare  should  not  pay  twice  for 
the  same  service.  That  is.  Medicare's 
payment  to  the  hospital  includes 
payment  for  clinical  staff  and  we  should 
not  also  compensate  a  physician  for 
using  their  own  staff  in  the  hospital.  In 
addition,  we  argued  that  we  also  pay  for 
physician-extender  staff  used  in  the 
facility  setting,  such  as  physician 
assistants  and  nurse  practitioners, 
through  the  physician  work  RVUs,  and 
we  pay  physician  assistants  directly 
when  performing  as  an  assistant-at- 
surgery.  In  response  to  this  argument, 
thoracic  surgeons  contended  that 
hospitals  are  no  longer  providing  the 
staff  to  furnish  adequate  care.  While  we 
did  not  change  our  policy,  we  asked  the 
Office  of  Inspector  General  (OIG)  to 
conduct  an  independent  assessment  of 
staffing  arrangements  between  hospitals 
and  thoracic  surgeons  (see  November  1 , 
2000  final  rule  65  FR  65395).  In  April, 
2002  (OEI-09-01-00130,  page  ii),  OIG 
concluded: 

Medicare  pays  for  non-physician  staff 
even  though  surgeons  do  not  receive 
additional  payment  for  some  of  the  staff 
they  bring  to  the  hospital.  Instead, 
services  of  these  staff  are  paid  to  either 
physicians  through  the  work  relative 
value  units,  to  the  mid-level 


practitioners  directly,  or  to  the  hospital 
through  Part  A  or  the  Ambulatory 
Payment  Classification  system  for 
outpatient  services.  Recognizing  this, 
some  hospitals  and  cardiothoracic 
surgeons  have  entered  into 
arrangements  whereby  hospitals  provide 
some  compensation  to  surgeons  who 
bring  their  own  staff 

We  believe  the  OIG  report  clearly 
supports  our  position  to  exclude  the 
costs  of  clinical  staff  brought  to  the 
hospital  from  the  practice  expense 
calculations.  While  it  may  be  common 
for  thoracic  surgeons  to  bring  staff  to 
hospitals,  the  OIG  report  makes  clear 
that  Medicare  pays  for  these  costs  either 
directly  to  physicians  or  the  hospital. 
Since  the  OIG  report  supports  our 
position,  we  are  not  making  any 
revisions  to  our  policy  to  exclude 
practice  expense  inputs  associated  with 
bringing  clinical  staff  to  hospitals. 

Comment:  One  commenter 
representing  an  independent  diagnostic 
testing  facility  commented  that  a  review 
of  the  practice  expense  inputs  for  the 
24-hour  cardiac  monitoring  HCPCS 
codes  G0005.  G0006  and  G0007  and  the 
corresponding  CPT  codes  93270.  93271. 
and  93272  revealed  the  CPEP  input  lists 
contain  items  that  are  not  needed  to 
perform  these  services.  The  commenter 
suggested  the  following  deletions: 
G0005  and  CPT  code  93270  (for  the 
hookup  of  the  equipment) — delete  the 
ECG  electrodes,  laser  paper,  king  of 
hearts-20,  computer,  life  receiving 
center.  G0006  and  CPT  code  93721  (for 
the  monitoring  and  transmission  of 
data)-delete  the  razor,  gloves,  alcohol 
swab,  and  tape  and  exam  table;  G0007 
(interpretation  and  report)-delete  all  the 
supplies  (G0007  currently  has  no 
equipment  and  CPT  code  93272 
currently  has  no  equipment  or  supplies 
assigned. 

Response:  We  agree  that  the  changes 
to  the  practice  expense  inputs  suggested 
above  divide  the  inputs  more 
appropriately  between  the  two  TC  codes 
and  the  PC  code  for  this  cardiac 
monitoring  service.  However,  as 
discussed  in  section  IV,  we  are  deleting 
the  referenced  G-codes  for  CY  2003  and 
these  services  will  be  reported  using  the 
CPT  codes.  On  an  interim  basis,  until 
these  codes  are  refined,  we  will  make 
the  recommended  revisions  to  the  CPEP 
data  for  the  CPT  codes  for  these 
services.  It  should  be  noted,  however, 
that  the  TC  codes  are  currently  in  the 
non-physician  work  pool  and  that  the 
CPEP  data  is  not  currently  used  to 
calculate  their  practice  expense  RVUs. 
In  addition,  we  do  not  assign  direct  cost 
inputs  to  PC  codes.  Therefore,  these 
changes  will  not  at  this  time  have  any 
effect  on  the  payment  for  these  codes. 


Comment:  A  specialty  society 
representing  radiology  commented  that 
the  review  cycle  for  pricing  "high  tech" 
equipment  and  supplies  may  need  to  be 
reviewed  more  frequently  than  every  5 
years  and  suggested  a  3-year  cycle. 

Response:  We  plan  to  propose  current 
pricing  for  all  the  supplies  and 
equipment  in  our  CPEP  database  in  next 
year's  proposed  rule.  We  have  made  no 
final  decision  on  how  often  this  pricing 
update  should  be  done  and  will  consult 
with  the  medical  community  on  how 
best  to  ensure  that  we  have  appropriate 
pricing  for  all  of  our  direct  cost  inputs. 

(iv)  Proposed  Changes  from  June  28, 
2002  Proposed  Rule 

(Al  Ophthalmology  Services — Rank 
Order  Anomalies 

Based  on  a  request  from  the  Arfierican 
Academy  of  Ophthalmology  we 
proposed  revisions  to  the  CPEP  data  for 
five  ophthalmology  services:  For  CPT 
code  67820.  Revise  eyelashes,  we 
proposed  to  remove  ophthane  from  the 
supply  list.  For  CPT  code  67825.  Revise 
eyelashes,  we  proposed  to  remove  the 
bipolar  handpiece  from  the  supply  list. 
For  CPT  code  65220,  Removal  foreign 
body  from  eye,  we  proposed  using  the 
supply  list  and  clinical  staff  time 
assigned  to  CPT  code  65222.  The  exam 
lane  is  the  only  equipment  assigned.  For 
CPT  codes  92081  and  92083.  Visual 
field  examination(s),  we  proposed  to 
assign  the  same  supplies  and  equipment 
as  CPT  code  92082  and  to  assign  35 
minutes  of  clinical  staff  time  to  92081 
and  70  minutes  to  92083, 

Comment  and  Response:  Commenters 
were  supportive  of  the  proposed 
revision  to  the  CPEP  inputs  for  the 
ophthalmology  codes  and  we  are 
finalizing  the  revisions  as  proposed. 

(B)  Practice  Expense  Inputs  for 
Thermotherapy  Procedures 

There  are  three  CPT  codes  for 
transurethral  destruction  of  prostate 
tissue:  CPT  53850.  by  microwave 
therapy,  CPT  53852.  by  radiofrequency 
thermotherapy,  and  CPT  53853,  by 
water-induced  thermotherapy  (WTT). 
Based  on  concerns  expressed  by  a 
manufacturer  of  WIT  equipment  that 
practice  expense  inputs  were 
underestimated  for  CPT  code  53853 
relative  to  the  other  two  codes,  we  made 
a  comparison  and  agreed  that  the  WIT 
procedure  had  not  been  assigned  many 
of  th-'  li.isii   supply  and  equipment 
input-  that  v\.ie  included  in  the  ('FKF 
inputs  for  the  other  two  procedures. 
Therefore,  we  proposed  to  add.  on  an 
interim  basis,  the  following  inputs: 
I*ower  table,  ultrasound  unit,  mayo 
stand,  endoscopy  stretcher,  light  source, 
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chux,  sani-wipe,  patient  education 
book,  sterile  towel,  sterile  gloves, 
specimen  cup.  alcohol  swab,  gauze, 
tape,  lidocaine.  betadine,  10  cc  syringe. 
30  cc  syringe,  sterile  water,  leg  bag. 

We  also  preposed  to  change  on  an 
interim  basis  the  staff  type  for  CPT  code 
53853  from  the  RN/LPN/MTA  blend  to 
RN  in  order  to  make  the  staff  type 
consistent  among  these  three  similar 
proceduros  In  addition,  we  corrected, 
for  all  tlir(n»  [irocedures,  the  minutes 
assigned  to  each  piece  of  equipm(»nt  to 
reflect  the  intra-  and  post-clinicai  staff 
times  only,  rather  than  the  total  clinical 
staff  times. 

We  have  also  requested  that  these 
three  procedures  be  reexamined  by  the 
PEAC  at  the  same  time  in  order  to 
ensure  that  there  is  a  consistent 
approach  to  the  assignment  of  direct 
cost  inputs. 

Based  on  questions  we  received 
regarding  the  large  disparity  in  prices 
used  for  the  three  different 
thermotherapy  machines  and 
indications  that  the  prices  have 
decreased  dramatically  since  these  were 
initially  priced  in  1999.  we  proposed  to 
set  the  price  for  thermotherapy 
equipment  at  $60,000  for  CPT  code 
53850  and  $30,000  for  CPT  code  53852. 
We  also  requested  any  additional 
available  price  documentation  that 
would  assist  us  in  ensuring  assigned 
prices  accurately  reflect  actual  costs. 

Comment:  Commenters  were 
generally  supportive  of  the  proposed 
revisions  and  in  agreement  that  the 
PEAC  should  review  the  CPEP  inputs 
for  these  procedures.  A  specialty  society 
representing  urology  agreed  that  the  best 
way  to  handle  the  CPEP  inputs  for  these 
services  is  to  have  the  PEAC  review  the 
direct  cost  input.s  f(_)r  all  the  heat 
therapy  procedures  concurrently  and 
the  comment  from  the  RUC  stated  that 
it  plans  to  review  these  codes  in  time  for 
inclusion  in  the  physician  fee  schedule 
for  2004.  However,  a  few  commenters 
also  suggested  that  the  review  be 
extended  to  other  codes  for  treatment 
for  benign  prostatic  hypprtrophy.  such 
as  the  code  for  transurethral  resection  of 
the  prostate,  CPT  code  52612,  and  for 
laser  coagulation  of  the  prostate,  CPT 
code  52647. 

Response:  We  agree  that  it  would  be 
advantageous  to  have  the  PEAC  review 
the  CPEP  inputs  for  all  codes  pertaining 
to  the  treatment  of  benign  prostatic 
hypertrophy  at  the  same  time.  This 
would  help  ensure  that  the  same 
standards  are  applied  to  developing  the 
direct  cost  inputs  for  these  codes  so  that 
the  resulting  practice  expense  RVUs 
appropriately  reflect  the  relative  costs  of 
each  service.  We  will  request  that  the 


PEAC  include  for  review  all  the  codes 
suggested  by  the  commenters. 

Comment:  One  commenter. 
representing  a  manufacturer,  also 
indicated  that,  as  part  of  any  review,  it 
is  imperative  that  cost  data  for  all 
medical  devices  that  fall  within  the  CPT 
code  should  be  evaluated.  The 
commenter  suggested  that  we  work  with 
the  specialty  groups  to  obtain  pricing 
information  rather  than  using  invoices 
for  pricing.  The  comment  from  the 
specialty  society  argued  that  we  should 
maintain  all  the  proposed  input  changes 
unless  we  receive  compelling  data  from 
urologists  or  manufacturers  that  varies 
from  the  proposed  inputs.  Another 
commenter  stated  that,  while  there  has 
been  a  reduction  in  the  price  of  the 
thermotherapy  control  unit  over  the  past 
few  years,  the  proposed  price  of  $60,000 
for  thermotherapy  equipment  for  CPT 
code  53850  was  not  representative.  The 
commenter  included  an  invoice  that 
indicated  that  the  current  price  is  closer 
to  580,000.  after  the  application  of 
discounts. 

Response:  We  will  finalize  the 
revisions  to  the  CPEP  inputs  as 
proposed  with  the  exception  of  the  price 
for  the  thermotherapy  equipment  that 
we  will  increase  to  $80,000  on  an 
interim  basis.  As  part  of  the  practice 
expense  refinement  process  we  have 
awarded  a  contract  to  update  the  pricing 
for  both  the  supplies  and  equipment 
represented  in  the  CPEP  inputs  and  we 
anticipate  that  the  proposed  pricing 
revisions  to  the  inputs  will  be  included 
in  next  \ear's  proposed  rule.  Pricing  of 
the  thermotherapy  equipment  will  be 
included  in  these  proposed  changes  and 
we  will  be  seeking  input  from  the 
specialty  society  to  help  us  in  this 
endeavor. 

(C)  Revision  to  Inputs  for  Iontophoresis 

It  had  been  brought  to  our  attention 
that  the  electrodes  assigned  to  the 
supply  list  for  CPT  code  97033, 
Iontophoresis,  were  not  the  type 
required  for  this  procedure.  We 
proposed  to  substitute  two  electrodes 
with  a  medication  vesicle  as  the 
appropriate  supply  for  iontophoresis. 

(D)  Correction  to  Price  for  Sterile  Water 

We  proposed  to  change  the  price  for 
1000  ml  of  sterile  water  from  $40.00  to 
S3. 00. 

Comments  and  Responses:  No 
comments  were  received  on  our 
proposals  to  substitute  two  electrodes 
with  a  medication  vesicle  as  the 
appropriate  supply  for  iontophoresis  or 
to  correct  the  price  of  sterile  water. 
Therefore,  we  are  finalizing  these  as 
proposed. 


b.  Non-Physician  Work  Pool  For 
Practice  Expense 

Comment:  We  received  a  comment 
objecting  to  use  of  the  phrase  "zero 
work  pool."  The  comment 
acknowledges  that  our  preamble  refers 
to  "zero  physician  work  pool  '  but 
stated  that  the  vernacular  used  by  the 
agency.  Congressional  staff  and  other 
stakeholders  is  "zero  work  pool.  "  While 
acknowledging  that  we  do  not  intend  to 
connote  a  zero  value  for  oncology 
nurses'  contributions,  oncology  nurses, 
social  workers,  radiology  technicians 
and  others  take  offense  to  the  use  of 
"zero  work  pool  "  because  it  suggests 
that  the  work  done  by  oncology-  nurses 
and  other  clinical  staff  is  without  value. 
The  comment  suggested  four 
appropriate  alternative  titles:  Non- 
physician  clinical  staff  time.  Non- 
physician  work  components.  Non- 
physician  work  pool  or  Non-physician 
health  professional  pool. 

Response:  We  did  not  intend  to 
devalue  the  contribution  of  clinical  staff 
involved  in  providing  physician  fee 
schedule  services.  In  fact,  we  created 
the  special  methodology  to  value 
services  that  are  provided  by  clinical 
staff  without  a  physician  because  of  our 
concern  that  these  services  could  be 
valued  inappropriately  low  under  the 
top  down  methodology.  Nevertheless,  it 
is  clear  that  there  are  objections  to  the 
nomenclature  we  have  used.  We 
appreciate  the  suggestions  for 
alternative  nomenclature  and  will  refer 
to  the  special  methodology  as  the  "Non- 
physician  work  pool." 

(i)  Discussion  of  Alternatives  to  the  Non- 
Physician  Work  Pool 

In  our  June  2002  proposed  rule  (67  FR 
43850)  we  summarized  alternatives  to 
the  non-physician  work  pool  that  have 
been  included  in  reports  prepared  by 
our  contractor,  the  Lewin  Group. 
Included  in  the  alternatives  were: 
elimination  of  the  non-physician  work 
pool;  development  of  specialty  specific 
non-physician  work  pools;  making  the 
TC  equal  to  the  global  less  the  PC  RVUs; 
and.  development  of  proxy  physician 
work  RVUs  for  physician  fee  schedule 
services  provided  by  clinical  staff 
without  physicians.  While  we  included 
a  discussion  of  each  alternative  and 
their  feasibility,  we  did  not  propose 
eliminating  or  replacing  the  non- 
physician  work  pool.  We  indicated  that 
specialties  whose  services  are  affected 
by  the  non-physician  work  pool  may 
conduct  supplemental  practice  expense 
surveys  if  they  believe  there  are 
shortcomings  in  the  practice  expense 
per  hour  information  that  we  use  as  part 
of  the  basic  methodology.  We  referenced 
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the  interim  final  rule  also  published 
June  28,  2002  in  the  Federal  Kei-ister 
The  interim  final  rule  muditied  tiiu 
criteria  for  acxeptance  of  supplemental 
data.  (See  section  II.  A. 3. (a)  of  this  rule 
for  a  summary  of  the  interim  final  rule, 
the  public  comments,  and  our 
responses.)  We  also  noted  that  while  the 
non-physician  work  pool  is  of  benefit  to 
many  of  the  services  that  were  originally 
included,  we  have  allowed  specialties  to 
request  that  their  services  bo  removed 

As  part  of  our  analysis  of  alternatives 
to  the  non-physician  work  pool,  we 
proposed  a  change  in  the  computation 
of  practice  expense  RVUs  for  some  PC 
and  TC  services.  Since  it  is  far  more 
common  to  receive  a  global  bill  than  a 
TC  only  bill,  we  believe  that  using  the 
global  to  value  the  TC  service  will  result 
in  a  payment  that  is  more  typical  of  the 
relative  actual  practice  expense 
associated  with  the  service.  Therefore, 
we  proposed  to  make  the  TC  value  equal 
the  difference  between  the  global  and 
the  PC  for  procedure  codes  that  are  not 
included  in  the  non-physician  work 
pool.  That  is.  we  used  the  practice 
expense  value  produced  by  the 
methodology  for  the  global  and 
subtracted  the  PC  to  derive  the  TC 
practice  expense  RVU.  As  a  result  of 
concerns  that  we  had  about  the  impact 
of  this  change  on  services  that  are 
affected  by  the  non-physician  work  pool 
calculations,  we  proposed  continuing  to 
make  the  global  value  equal  to  the  sum 
of  the  professional  and  the  TC  values  for 
non-physician  work  pool  services. 

Comment:  One  commenter. 
representing  oncologists,  argued  that  the 
"normal  top-down  methodology 
discriminates  against  (non-physician 
work  pool]  services  *    *    *  by  assuming, 
without  any  basis,  that  indirect  costs  are 
lower  than  comparable  services  that  do 
involve  physician  work."  The 
commenter  stated  that  both  the  GAO 
and  Lewin  reports  provide  support  for 
the  conclusion  that  the  indirect  cost 
allocation  is  biased  against  non- 
physician  work  services.  According  to 
the  commenter.  our  assertion  that  "the 
indirect  cost  allocation  must  be  correct 
because  not  all  of  the  services  without 
a  physician  work  component  are 
disadvantaged  by  its  use  is  not  a  sound 
basis  for  maintaining  the  current 
methodology."  The  commenter  argues 
that  estimates  of  practice  expense  per 
hour  and  physician  time  may  be 
overstated  for  some  non-physician  work 
services  resulting  in  an  advantage 
outside  of  the  non-physician  work  pool. 
Furthermore,  the  comment  argues  that 
an  increase  in  payment  resulting  from 
services  being  "withdrawn  from  the 
Inon-physician  work  pool)  does  not 
demonstrate  that  the  normal  top-down 


methodolog)  rcsulis  m  .m  appropriate 
payment  amount  for  Ntr\  k  r-,  that  do  not 
have  physician  work  Luuipout^uts  '  The 
commenter  also  objected  to  our  rejection 
of  the  Lewin  Groups  idea  to  develop 
specialty-specific  non-physician  work 
pools  on  the  basis  that  a  single 
methodology  must  apply  to  all  services. 
According  to  the  commenter.  our  refusal 
would  only  be  appropriate  if  the 
methodology  was  not  biased  against 
non-f  hysician  work  pool  services. 
Another  comment  suggested  that  we 
allocated  indirect  costs  by  deeming 
direct  costs  as  33.2  percent  of  total 
costs.  Indirect  costs  would  then  be 
added  to  direct  costs  to  determine  a 
total  practice  expense  RVU. 

Response:  We  do  not  believe  the 
practice  expense  methodology  is  biased 
against  non-phvsician  work  services. 
The  methodology  allocates  indirect 
costs  based  on  physician  work  and 
direct  costs.  While  the  comment 
suggests  the  use  of  physician  work  in 
the  indirect  cost  allocation  is  biased 
against  services  that  do  not  have 
physician  work,  it  ignores  that  direct 
costs  are  also  used.  Most  services  that 
do  not  have  physician  work  have 
significant  direct  expenses.  Thus,  any 
bias  against  non-physician  work 
services  in  the  indirect  cost  allocation  is 
offset  by  the  use  of  direct  costs. 
Similarly,  the  use  of  physician  work  in 
the  indirect  cost  allocation  will  offset 
any  bias  against  services  predominantly 
performed  in  facilities  where  the 
physician  will  have  few.  if  any.  direct 
costs  associated  with  the  services.  For 
example,  surgical  services  furnished  in 
a  hospital  have  few  direct  expenses, 
thus  the  allocation  of  indirect  expenses 
according  to  both  work  and  direct 
expenses  helps  offset  any  bias  against 
surgical  services. 

We  also  disagree  with  the  comment 
that  suggests  "deeming"  direct  costs  to 
be  33.2  percent  of  total  costs  for 
purposes  of  developing  practice  expense 
RVUs.  The  proportion  of  costs 
attributable  to  direct  and  indirect  costs 
will  be  different  for  each  service.  Such 
a  proposal  would  be  inherently  unfair  to 
services  that  have  few  direct  costs  (and 
impossible  to  use  for  services  that  have 
no  direct  costs)  and  would  create  a 
significant  bias  in  favor  of  services  that 
have  high  direct  expenses. 

We  further  examined  the  assertion  in 
the  comment  and  in  the  Lewin  Group 
and  GAO  reports  that  the  indirect  cost 
allocation  is  a  possible  explanation  for 
the  adverse  payment  impact  that  would 
occur  under  the  top-down  methodology 
for  some  non-physician  work  pool 
services.  It  is  important  to  distinguish 
between  the  different  types  of  services 
that  are  affected  by  the  non- physician 


work  pool  c.iii  ul.iii   11^   i'rnfessional/TC 
services  are  ttir  htru'"-'     iN'j.nryof 
services  incluiiud  m  tin  ;i,>ii  physician 
work  pool.  While  many  professional/TC 
services  were  not  adversely  affected  by 
the  adoption  of  the  top-down 
methodology,  the  ones  remaining  in  the 
pool  are  the  services  that  would  be  most 
adversely  affected  by  its  elimination. 
Some  "Incident  to"  services  are  also 
included  in  the  non-physician  work 
pool.  Elimination  of  the  non-physician 
work  pool  may  cause  payments  for  these 
-serx'ices  to  go  up  or  down  depending  on 
the  specialty  that  provides  them. 

Based  on  2000  utilization  data,  the 
specialties  with  the  largest  amount  of 
Medicare  allowed  charges  affected  by 
the  non-physician  work  pool 
calculations  are:  radiology  ($2.8  billion), 
cardiology  ($2.1  billion),  internal 
medicine  ($568  million),  radiation 
oncology  ($465  million),  multi-specialty 
clinics  ($313  million),  independent 
diagnostic  testing  facilities  ($309 
million)  and  oncology  ($226  million). 
Radiology  receives  87  percent  of  its 
Medicare  revenues  from  services  that 
are  affected  by  the  non-physician  work 
pool  calculations.  The  figures  are  47 
percent  for  cardiology.  9  percent  for 
internal  medicine,  65  percent  for 
radiation  oncology.  17  percent  for  multi- 
specialty  clinics.  86  percent  for 
independent  diagnostic  testing  facilities 
and  26  percent  for  oncology.  There  are 
other  smaller  specialties  that  also 
receive  a  significant  proportion  of  their 
revenues  from  services  in  the  non- 
physician  work  pool  (portable  x-ray 
suppliers.  100  percent,  interventional 
radiology,  63  percent,  allergy/ 
immunology  35  percent).  The 
specialties  that  receive  the  highest 
proportion  of  their  revenues  firom 
professional/TC  services  remaining  in 
the  non-physician  work  pool  would  be 
most  adversely  affected  by  its 
elimination  (independent  diagnostic 
testing  facilities,  portable  x-ray 
suppliers,  radiology,  radiation  oncology 
and  interventional  radiology). 
Cardiology  also  receives  substantial 
Medicare  revenues  from  professional/ 
TC  services  remaining  in  the  non- 
physician  work  pool  but  would  be  less 
adversely  affected  by  its  elimination. 
Allergy/immunology  receives 
substantial  revenues  from  "incident  to" 
services  in  the  non-physician  work  pool 
and  would  experience  a  more  modest 
decline  in  payment  under  the  top-down 
methodology.  Payments  to  oncology  for 
"incident  to"  services  would  increase  if 
the  non-physician  work  pool  were 
eliminated. 

Radiology,  radiation  oncology  and 
certain  other  diagnostic  services  with 
professional  and  technical  components 
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are  likely  to  be  the  services  most 
adversely  affected  by  elimination  of  the 
non-physician  work  pool.  We  do  not 
believe  the  allocation  of  either  direct  or 
indirect  costs  explains  the  effect  of  the 
top-down  methodology  on  these 
services.  We  examined  this  issue  further 
by  modifying  the  indirect  cost  allocation 
using  an  idea  suggested  by  the  Lewin 
Group  that  would  retain  work  and  direct 
expenses  to  allocate  indirect  costs  but 
create  proxy  physician  work  values  for 
services  that  do  not  have  physician 
work  (the  Lewin  Group,  pages  22-23). 
As  indicated  earlier,  we  proposed  to 
modif\'  the  practice  expense 
methodology  to  calculate  the  TC 
practice  expense  RVU  as  the  difference 
between  the  global  and  the  PC  RVU  for 
services  unaffected  by  the  non- 
physician  work  pool.  To  analyze  the 
Lewin  idea,  we  followed  this  same 
approach  for  all  services.  However,  we 
further  modified  the  methodology  to  use 
proxy  work  RVUs  for  the  TC  (or  non- 
physician  work  portion)  of  the  global 
service  for  the  allocation  of  indirect 
costs.  (We  did  this  for  TC  services  as 
well,  but  it  makes  no  difference  whether 
a  proxy  physician  work  RVU  is  used  for 
the  indirect  cost  allocation  since  the 
RVU  produced  by  the  practice  expense 
methodology  for  the  TC  is  not  used).  By 
developing  a  proxy  work  RVU  for  the 
global,  in  effect,  we  imputed  physician 
work  RVUs  for  the  technical  portion  of 
the  global  service  and  added  it  to  the 
existing  work  RVUs  for  the  physician 
interpretation.  If  such  an  approach  were 
adopted,  the  indirect  cost  allocation 
would  favor  the  global  service  at  the 
expense  of  professional  component. 
That  is,  the  practice  expense  RVUs 
would  increase  for  the  global  and 
decrease  for  the  PC  but  the  overall 
impact  for  the  specialty  would  be  about 
the  same.  Modifying  the  indirect  cost 
allocation  in  this  way  would  not  offset 
large  decreases  in  payment  for 
radiology,  radiation  oncology  and  other 
specialties  most  adversely  affected  by 
elimination  of  the  non-physician  work 
pool.  In  fact,  such  a  methodological 
change  would  not  even  raise  payments 
to  these  specialties. 

As  we  indicated  in  the  June  2002 
proposed  rule,  we  believe  a  relatively 
low  practice  expense  per  hour,  and  not 
the  indirect  cost  allocation,  explains  the 
adverse  impact  on  diagnostic  services 
that  would  occur  from  eliminating  the 
non-physician  work  pool.  We  encourage 
radiology,  radiology  oncology  and  other 
diagnostic  service  providers  affected  by 
the  non-physician  work  pool  to 
undertake  a  survey  of  the  practice 
expenses.  Since  practice  expense 


methodology  uses  a  weighted  average  of 
the  practice  expenses  of  the  specialties 
that  bill  Medicare,  we  believe  there  are 
significant  advantages  to  the  survey 
being  undertaken  with  collaboration 
among  the  different  providers  of 
diagnostic  services.  As  indicated  earlier, 
we  advise  any  party  interested  in 
conducting  a  supplemental  survey  to 
consult  the  Lewin  Group  and  us  before 
proceeding. 

Comment:  Most  comments  we 
received  supported  making  the  TC 
practice  expense  RVUs  equal  to  the 
difference  between  the  global  and  PC 
practice  expense  RVUs.  We  received  a 
number  of  comments  from  pathologists 
and  organizations  representing 
independent  laboratories,  pathologists, 
dermatologists,  and  others  expressing 
concern  about  the  effect  of  the  proposal 
on  payment  for  pathology  ser\'ices. 
Some  of  the  commenters  indicated  that 
we  did  not  provide  an  explanation  of 
the  necessity  for  the  change  or  indicate 
why  a  simple  arithmetic  change  should 
result  in  such  a  large  difference  in  the 
proposed  fee  for  TC  services.  Several  of 
these  commenters  stated  that  practice 
expenses  for  physician  pathology 
services  are  increasing,  not  decreasing. 
According  to  some  of  these  commenters, 
it  is  inequitable  to  apply  the 
methodology  to  certain  specialties  or 
groups  of  services  that  would 
experience  significant  reductions  while 
sparing  other  specialties  or  ser\'ices  that 
would  experience  reductions  under  the 
same  change.  There  were  also  comments 
indicating  that  the  reduction  in  payment 
for  pathology  services  was  related  to  the 
mix  of  specialties  that  bill  for  global 
services;  specifically,  there  is  concern 
that  independent  laboratories  bill  for  a 
higher  proportion  of  global  than  TC 
services.  The  commenters  noted  that  we 
do  not  have  a  practice  expense  per  hour 
for  independent  laboratories  and  use  a 
crosswalk  practice  expense  per  hour 
from  "all  physicians."  While  this 
comment  acknowledges  our  need  to  use 
a  crosswalk  when  we  do  not  have  a 
practice  expense  per  hour,  the  comment 
indicated  that  there  is  no  reason  to 
conclude  that  independent  laboratories 
that  provide  pathology  services  have 
practice  expenses  per  hour  similar  to 
the  all  physician  average.  The 
comments  expressing  concern  about  the 
impact  of  the  proposal  on  pathology 
services  requested  a  one-year 
moratorium  on  its  implementation  to 
allow  for  a  survey  of  independent 
laboratory  practice  expenses  under  the 
supplemental  survey  process.  There 
were  a  number  of  comments  indicating 
that  organizations  representing 


pathologists  would  undertake  a  survey 
of  practice  expenses  for  independent 
laboratories  that  could  be  used  to 
develop  2004  physician  fee  schedule 
rates. 

Response:  We  agree  with  the 
comments  that  suggest  a  one-year 
moratorium  on  implementation  of  the 
proposed  change  for  pathology  ser\'ices 
paid  under  the  physician  fee  schedule. 
Based  on  a  consultation  with  the 
College  of  American  Pathologists,  we 
will  continue  to  determine  the  global 
practice  expense  RVUs  as  the  sum  of  the 
professional  plus  TC  for  all  of  the  global 
codes  in  the  CPT  80000  series  that  are 
paid  using  the  physician  fee  schedule, 
as  well  as  the  following  HCPCS  and  CPT 
codes: 

Table  2 


CRT/ 
HCPCS 

Description 

G0141   ... 

Screening  c/v,  autosys.  interp 

P3001     .. 

Screening  c/v.  interp 

10021   .... 

FNA  w/o  image 

10022  .... 

FNA  w/image 

36430  .... 

Blood  transfusion  service 

36440  .. 

Blood  transfusion  service 

36450  .... 

Blood  transfusion  service 

36455    ... 

Exchange  transfusion  service 

36460  . 

Transfusion  service,  fetal 

36520 

Plasma  and/or  cell  exchange 

38220  .. 

Bone  marrow  aspiration 

38221   . 

Bone  marrow  t)iopsy 

38230 

Bone  marrow  collection 

38231   .... 

Stem  cell  collection 

CPT  codes  and  descriptions  only  are 
cop\Tight  2002  American  Medical 
Association. 

As  we  indicate  in  the  background  part 
of  this  preamble,  the  practice  expense 
methodology  essentially  takes  a 
weighted  average  of  different  specialty 
practice  expenses  to  determine  a 
practice  expense  RVU.  The 
methodology  will  independently 
produce  a  value  for  the  global, 
professional  and  technical  components. 
For  instance.  CPT  code  88305  (Tissue 
exam  by  pathologist)  is  a  commonly 
provided  pathology  service.  The 
methodology  produces  a  value  of  1.60 
for  the  global,  0.34  for  the  PC  and  1.39 
for  the  technical  component.  The  sum  of 
the  professional  and  TC  RVUs  (0.34  + 
1.39  =  1.73)  is  not  equal  to  the  global 
RVU  (1.60).  The  values  are  not  equal 
because  the  mix  of  specialties  that 
provide  the  global  and  the  TC  are 
different  and  each  specialty  has  a 
different  practice  expense  per  hour.  The 
specialties  that  bill  CPT  code  88305  to 
Medicare  for  the  global  service  most 
frequently  have  the  following  practice 
expense  per  hour: 
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Table  3 


Spectafty 


Independent  Lab 

Pathology  

Oermalology 


Practice 
expense  per  hour 


$69  00 

66.30 

119.40 


Percent  of  total 
volume 


56 
29 
13 


The  specialties  that  bill  Medicare 
most  frequently  for  the  TC  are: 


Table  4 


Specialty 


Independent  Lab 

Demnatology 

Pattiology 


Practice  expense 
per  hour 


$69.00 

119.40 

66.30 


Percent  of  total 
volume 


47 
33 
16 


As  shown  in  the  tables  above, 
dermatology  has  a  very  high  practice 
expense  per  hour  relative  to 
independent  laboratories  and  pathology. 
However,  dermatologists  bill  Medicare 
for  a  smaller  portion  of  the  global 
services.  As  a  result,  dermatology 
contributes  less  weight  to  the  global 
value  than  the  TC  value.  Our  practice 
has  been  to  make  the  global  RVUs  equal 
the  sum  of  the  PC  and  TC  values.  If  the 
methodology  results  in  PC  and  TC 
values  that  do  not  sum  to  the  global 
value,  we  must  change  either  the  global 
or  TC  value.  To  date,  we  have  used  the 
PC  (0.34)  and  the  TC  value  (1.39)  to 
determine  the  global  value  (1.74). 
However,  in  the  proposed  rule,  we  used 
the  global  value  (l.BO)  minus  the  PC 
(0.34)  to  obtain  the  TC  (1.26).  Using  the 
TC  to  value  the  global  component  for 
this  code  (88305)  produces  a  higher 
RVII  for  both  the  technical  and  the 
global  components  than  using  the  global 
component  to  value  the  TC. 

As  we  have  previously  indicated,  it  is 
far  more  common  for  Medicare  to 
receive  a  global  than  technical- 
component-only  bill.  For  this  reason,  we 
believe  it  is  valid  to  rely  on  the  global 
to  produce  h  value  for  the  technical 
rather  than  use  the  technical  to  value 
the  global.  Nevertheless,  since 
independent  laboratories  predominantly 
bill  the  global  for  pathology  services  and 
we  are  using  a  crosswalk  for  the  practice 
expense  per  hour,  we  believe  it  makes 
son.se  to  allow  for  a  one-year 
moratorium  on  implementation  of  this 
provision  for  pathology  services  to 
allow  for  use  of  a  supplemental  survey 
that  provides  us  with  specific  data  on 
practice  expenses  for  independent 
laboratories. 

Final  Decision:  We  are  not  adopting 
the  proposed  change  for  pathology 


services  paid  using  the  physician  fee 
schedule  at  this  time.  For  all 
professional/TC  services  not  included  in 
the  non-physician  work  pool,  excluding 
pathology  services,  we  will  make  the  TC 
value  equal  the  difference  between  the 
global  and  the  professional  component. 
We  will  continue  with  the  current 
practice  for  pathology  services  and  non- 
physician  work  pool  services  and  sum 
the  professional  and  TC  values  to 
determine  the  global. 

(HI  Other  Proposals  for  Changes  to  the 
Non-Physician  Work  Pool 

(Al.  Change  to  Staff  Time  Used  To 
Create  the  Pool 

In  the  November  2,  1998  final  rule  (63 
FR  58841),  we  indicated  that  average 
clinical  staff  time  was  used  in  the 
creation  of  the  non-physician  work 
pool.  Since  the  cost  pools  are  created 
using  physician  time  and,  by  definition, 
services  provided  by  clinicaJ  staff  have 
no  physician  time,  we  need  staff  time  to 
create  the  non-physician  cost  pool.  If 
our  database  indicates  that  multiple 
staff  types  are  typically  involved  in  the 
service,  we  have  used  an  average  of  the 
different  clinical  staff  times.  We 
proposed  to  create  the  non-physician 
cost  pool  using  the  highest  staff  time  in 
place  of  average  staff  time. 

Comment:  We  received  many 
comments  that  supported  using  the 
highest  staff  time  to  create  the  non- 
physician  work  pool.  Some  comments 
suggested  that  we  should  consider  using 
"total"  staff  time  especially  if  we  will 
use  the  clinical  staff  times  being 
provided  by  the  Practice  Expense 
Advisory  Committee  (PEAC).  The 
comment  indicates  that  the  PEAC  has 
been  particularly  careful  to  avoid 
duplications  of  time.  If  the  PEAC  has 
limited  or  eliminates  concurrent  staff 
time,  the  comment  suggests  that  "total" 


rather  "maximum"  .staff  time  should  be 
use  to  determine  the  non-physician 
work  pool.  A  number  of  comments 
expressed  concern  about  PEAC 
refinements  of  clinical  staff  times 
associated  with  codes  included  in  the 
non-physician  work  pool.  These 
comments  requested  that  we  not 
incorporate  any  PEAC  revised  clinical 
staff  times  for  non-physician  work 
services  until  there  has  been  an 
opportunity  for  public  notice  and 
comment.  There  were  two  comments 
objecting  to  this  proposal.  One  comment 
indicated  thrft  the  maximum  staff  time 
is  not  the  "typical"  time  associated  with 
provision  of  the  service  and  urged  us 
not  to  implement  the  proposal.  We 
received  another  comment  that  noted 
that  physician  times  used  to  establish 
practice  expense  cost  pools  for 
physician  work  services  use  average  or 
median  times  from  RUC  or  Harvard 
surveys.  The  comment  indicates  that  the 
proposal  to  use  maximum  staff  time 
represents  a  step  away  from  the  stated 
goal  of  developing  a  consistent  method 
for  all  services.  According  to  this 
commenter.  the  proposal  will  penalize 
specialties  that  do  not  perform  a  large 
volume  of  services  in  the  non-physician 
work  pool. 

Response:  We  disagree  with  the 
comment  that  suggests  we  are  not  using 
a  time  that  is  typical  of  the  service  and 
the  one  that  implies  our  staff  time 
proposal  is  inconsistent  with  how  we 
determine  physician  time.  For  a 
physician '^  ^'r^ '  ••  ''\"  develop  time 
based  on  sur'.  ■  \  ?   ^\  fnle  the  comment  is 
correct  that  we  generally  use  average  or 
median  time  estimates  from  surveys  to 
determine  the  typical  time,  the  time 
reflects  the  service  of  a  single  physician. 
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For  nun-physician  work  pool  services, 
we  are  also  using  estimated  average  staff 
times  to  represent  the  typical  service. 
However,  multiple  clinical  staff  are 
frequently  mvohed  in  performing  nnn- 
phvsician  work  pool  services.  The  staff 
may  be  working  concurrentlw 
consecutively  or  overlapping  time. 
Given  the  special  circumstances 
associated  vMth  non-phvsician  work 
pool  services  that  do  not  apply  to 
physicians'  services,  it  was  necessary 
for  us  to  select  among  multiple  time 
estimates  to  develop  the  pool   We  arc 
currently  using  an  average  of  the 
estimated  staff  times  but  proposed  to 
use  the  maximum.  Once  we  address 
issues  related  to  the  non-physician  work 
pool,  this  will  no  longer  be  an  issue 
since  we  will  use  a  single  methodology 
for  all  physician  fee  schedule  services 
and  staff  time  will  not  be  used  to  create 
cost  pools. 

In  response  to  the  comment  that 
refined  clinical  staff  times  not  be  used 
at  this  time  for  non-phvsician  work  pool 
services,  we  agree  that  there  are  special 
circumstances  that  apply  to  these 
services.  Because  the  clinical  staff  times 
are  used  to  create  the  pool  and  can 
result  in  RVU  changes  across  all 
services,  even  those  where  no 
refinements  have  been  made,  we  are  not 
using  the  revised  clinical  staff  time  to 
create  the  non-physician  work  pool  at 
this  time.  However,  as  indicated  above. 
this  will  no  longer  be  an  issue  once  we 
address  other  issues  related  to  the  non- 
physician  work  pool. 

(B).  Removal  of  Non-Invasive  Vascular 
Diagnostic  Study  Codes  From  the  Non- 
Physician  Work  Pool 

We  proposed  to  remove  the  non- 
invasive vascular  diagnostic  study  codes 
(CPT  codes  93875-93990)  from  the  non- 
phvsician  w'ork  pool  based  on  a  request 
from  the  American  .-Kssociation  for 
Vds(  ular  Surgprv  (.A..'\VS)  and  the 
Society  for  Vase  ular  .Surgerv  (SVS), 

Comment:  We  received  support  from 
vascular  surgeons  and  others  for 
removing  the  non-invasive  vascular 
diagnostic  studies  from  the  non- 
phvsician  work  pool.  These  comments 
requested  that  AAVS/SVS  should  be 
able  to  modif\  the  request  if  CMS  does 
not  finalize  its  proposal  to  calculate  the 
TC  practice  expense  RVU  as  the 
difference  between  the  global  and 
professional  components.  We  also 
received  a  number  fif  comments 
requesting  that  we  remove  other  codes 
from  the  non-physician  work  pool.  The 
Society  of  Vascular  Technology  and 
Society  of  Diagnostic  Medical 
Sonography)  requested  that  we  remove 
26  ultrasound  codes  in  the  CPT  code 
range  76506  through  76977.  The 


American  Society  of  Neunurndging  diso 
requested  that  some  of  thest^  (..odes  be 
removed.  The  American  Uroiogical 
Association  (AUA)  also  requested  that 
we  remove  CPT  codes  76857,  76872, 
76942  and  96400  from  the  non- 
physician  work  pool.  While  there  were 
no  objections  to  removing  the  non- 
invasive vascular  diagnostic  study 
codes,  we  received  many  comments  that 
suggested  limiting  the  financial  impact 
that  removing  codes  from  the  non- 
phvsician  work  pool  have  on  the 
remaining  ( odes  In  particular,  many  of 
these  I  ommenters  expressed  concern 
about  the  impact  of  removing 
chemotherapy  administration  codes 
from  the  non-physician  work  pool. 
Some  comments  provided  suggestions 
for  modifications  to  the  non-physician 
work  pool  (for  example,  using  a 
different  practice  expense  per  hour)  that 
could  be  used  if  adverse  impacts  result 
from  codes  being  removed.  One 
commenter  suggested  that  we  maintain 
the  existing  RVUs  and  provide  a 
downward  adjustment  to  the  CF  to 
ensure  no  increase  in  aggregate  payment 
results  from  removing  chemotherapy 
administration  services  from  the  non- 
phvsician  work  pool. 

Response:  At  tnis  time,  we  have  not 
received  any  requests  to  remove 
chemotherapy  administration  from  the 
non-phvsician  work  pool.  Nevertheless, 
if  there  are  sound  suggestions  that  could 
be  adopted  consistent  with  changes  in 
the  composition  of  the  non-physician 
work  pool  that  will  improve  the  practice 
expense  methodology,  we  may  consider 
adopting  them  in  the  future.  Of  course, 
as  stated  elsewhere,  our  goal  is  to 
eliminate  the  non-physician  work  pool 
and  apply  a  single  methodology  to  all 
physician  fee  schedule  services  so 
further  adjustments  will  be  unnecessary. 
We  expect  this  to  be  a  top  priority  in  CY 
2003  for  determining  CY  2004  physician 
fee  schedule  rates. 

We  have  reviewed  the  comments  to 
remove  specific  services  from  the  non- 
physician  work  pool  While  our  general 
policy  has  been  that  "families"  of 
procedure  codes  should  be  removed 
from  the  non-physician  work  pool  (see 
the  luly  22,  1999  proposed  rule  (64  FR 
39620)).  we  will  allow  individual  codes 
to  be  removed  if  the  requesting  specialty 
predominantly  performs  the  requested 
code  and  other  specialties 
predominantly  perform  the  other  codes 
in  the  family  We  have  reviewed  2001 
utilization  for  the  codes  requested  by 
the  AUA.  Since  urologists 
predominantly  perform  the  requested 
(  odes  and  other  codes  in  the  family  are 
predominantly  performed  by  other 
specialties,  we  are  removing  the 
following  codes  from  the  non-physician 


work  pool:  CPT  codes  76857,  76872. 
76942  and  96400.  We  are  not  removing 
other  codes  requested  in  the  comments 
because  they  are  predominantly 
performed  by  radiology,  neurology  or 
obstetrics-gynecology  and  the  specialty 
societies  representing  these  physicians 
have  not  requested  that  the  codes  be 
removed  from  the  non-physician  work 
pool. 

Comment:  The  American  College  of 
Rheumatology  (ACR)  acknowledged  that 
the  current  average  wholesale  price 
(AWP)  methodology  provides  for  a 
"healthy  margin  overall"  in  the 
provision  of  these  services  [infusion 
agents  and  infusion  therapy]  through 
"cross-subsidization."  However,  they 
indicated  that  payments  for  infusion 
therapy  services  are  "woefully 
insufficient."  The  comments  from  ACR 
and  many  rheumatologists  expressed 
concern  about  reductions  in  payment 
for  infusion  agents  in  combination  with 
maintaining  the  current  payment 
emiounts  for  infusion  therapy  (CPT 
codes  90780  and  90781).  The  comments 
indicated  that  a  reduction  in  payment 
for  infusion  agents  without  an  increase 
in  the  payment  for  infusion  therapy 
services  will  likely  result  in  Medicare 
beneficiaries  being  unable  to  receive 
infusion  services  in  physicians'  offices. 
One  commenter  from  a  society 
representing  gastroenterologists 
indicated  that  we  should  consider 
increasing  the  payment  for  non- 
chemotherapy  infusion  services.  Other 
comments  suggested  that  we  should  use 
the  rulemaking  process  to  establish 
HCPCS  G  codes  to  increase  payment  for 
non-chemotherapy  drug  administration 
to  a  more  appropriate  level. 

Response:  We  currently  determine  the 
practice  expense  RV^Us  for  CPT  codes 
90780  and  90781  using  the  non- 
physician  work  pool  methodology.  One 
commenter  suggested  establishing  a  G 
code  for  non-chemotherapy  infusion 
services.  While  this  option  would  allow 
infusion  therapy  to  be  valued  outside  of 
the  non-physician  work  pool,  we  want 
to  avoid  establishment  of  G  codes  for 
services  that  are  already  described  by 
existing  CPT  codes.  Another  option  for 
addressing  these  comments  would  be  to 
remove  infusion  therapy  from  the  non- 
physician  work  pool  and  allow  for 
resource-based  pricing  under  the  top- 
down  methodology.  However, 
oncologists  predominantly  perform 
these  ser\ices  and  have  not  requested 
removing  the  codes  from  the  non- 
physician  work  pool.  We  are  reluctant 
to  remove  infusion  therapy  services 
from  the  non-physician  work  pool 
without  a  request  from  the  specialty  that 
predominates  the  data.  As  we 
previously  noted,  oncologists  provided 
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us  with  a  supplemental  practice 
expense  survey.  At  this  time,  we  are  not 
incorporating  the  survey  into  the 
practice  expense  methodology  because 
of  concerns  raised  by  our  contractor,  the 
Lewin  Group,  about  the  validity  of  some 
of  the  data.  However,  we  hope  to  work 
with  the  Lewin  Group  and  ASCO  to 
either  get  an  explanation  of  the  survey 
results  or  use  alternative  data  to  validate 
the  results.  As  we  work  to  resolve  issues 
related  to  the  ASCO  survey,  we  will 
consider  removing  the  infusion  therapy 
codes  from  the  non-physician  work 
pool. 

In  the  interim,  we  note  that  Medicare 
pays  for  drugs  based  on  95  percent  of 
AWP.  This  system  has  been  widely 
criticized  for  paying  physicians  for 
drugs  at  far  higher  rates  than  prices  paid 
to  obtain  them.  Oncologists  receive 
more  than  70  percent  of  their  Medicare 
revenues  from  drugs.  While  we  would 
prefer  a  statutory  change  to  address 
Medicare's  drug  pricing  methodology, 
we  are  contemplating  administrative 
actions  that  may  be  taken  under  current 
law  to  address  this  issue.  As  we 
consider  options  for  changing 
Medicare's  drug  payment  methodology, 
we  will  continue  examining  the  ASCO 
survey  to  determine  whether  the  data 
can  be  used  to  calculate  the  practice 
expense  per  hour  for  oncology. 

ICI.  Removal  of  Immunization  CPT 
Codes  90471  and  90472  From  the  Non- 
Physician  Work  Pool 

We  proposed  to  remove  immunization 
administration  services  from  the  non- 
physician  work  pool.  We  indicated  this 
change  would  nearly  double  payment 
for  CPT  code  90471  and  slightly  reduce 
payment  for  CPT  code  90472.  Procedure 
CPT  code  90471  is  used  for 
immunization  administration  of  one 
vaccine  and  CPT  code  90472  is  used  for 
the  administration  of  each  additional 
vaccine.  Since  CPT  code  90472  must  be 
billed  in  conjunction  with  CPT  code 
90471,  the  total  payment  for  these 
procedures  would  increase  when  billed 
together. 

We  also  explained  that  we  have  not 
assigned  immunization  administration 
physician  work  RVlJs  because  this 
service  does  not  typically  involve  a 
physician.  The  nurse  that  administers 
the  vaccine  typically  provides  the 
necessary  counseling  to  the  patient  and 
this  time  is  accounted  for  in  the  practice 
expense  RVLI. 

In  addition,  we  noted  that  not  all 
services  represented  by  CPT  codes 
90471  and  90472  are  covered  by 
Medicare.  For  example,  medically 
necessary  administrations  of  tetanus 
toxoid  (such  as  following  a  severe 
injury)  would  be  covered  whereas 


preventive  administration  of  this 
vaccine  would  not  be  covered.  We  also 
indicated  we  would  consider  whether 
coding  changes  might  be  appropriate  to 
reflect  the  differences  in  counseling  of 
the  patient  and/or  family  for  childhood 
immunizations. 

Comment:  Commenters  supported  our 
proposal  to  remove  CPT  codes  90471 
and  90472  from  the  non-physician  work 
pool.  However,  commenters  indicated 
elderly  patients  are  at  higher  risk  to 
acquire  pathogens  and  viruses  and  are 
in  greater  need  of  vaccinations. 
Medicare  must  recognize  that  as  part  of 
their  practice  of  medicine,  physicians 
take  the  time  and  responsibility  to 
explain  to  their  patients  the  benefits  of 
vaccination  and  the  potential  side 
effects.  Physicians  question  the  patient 
about  previous  reactions  to  the  vaccine 
and  provide  information  material.  These 
comments  indicated  that  we  should 
assign  work  RVUs  of  0.17  for  the 
administration  of  vaccines  as 
rei^ommended  by  the  RUC. 

Response:  The  RUC  has 
recommended  that  we  both  establish  a 
work  RVU  for  CPT  code  90471  and 
include  13  minutes  of  clinical  staff  time 
to  value  the  practice  expense  RVU. 
Further,  our  understanding  from  the 
RUC  is  that  these  immunization  services 
are  also  provided  in  conjunction  with  a 
separately  billable  visit.  We  believe  the 
clinical  staff  time  for  these  services  is 
intended  to  account  for  patient 
counseling  and  some  of  the  activities 
described  in  the  comment.  Other 
activities  attributed  to  the  physicians 
are  likely  being  provided  as  part  of  a 
separately  billable  office  visit.  For  these 
reasons,  we  continue  to  believe  that 
these  codes  should  not  be  assigned 
physician  work  RVUs. 

Comment:  Several  commenters 
expressed  concern  that  we  did  not 
propose  any  change  in  the  payment  rate 
for  the  administration  of  influenza 
(G0008),  pneumonia  {G0009),  and 
hepatitis  B  (GOOlO)  vaccines.  The 
commenters  are  concerned  that  we 
continue  to  link  payment  for  the 
administration  of  Medicare  covered 
vaccines  to  a  therapeutic  injection  CPT 
code  (90782)  that  pays  at  half  of  the 
proposed  rate  for  CPT  code  90471. 
Other  commenters  recommended  that 
Medicare  use  the  CPT  codes  90471  and 
90472  in  place  of  the  Medicare-only 
alphanumeric  codes  (G0008,  G0009, 
GOOlO).  These  comments  indicated  that 
if  we  are  to  retain  the  G  codes,  we 
should  publish  RVUs  for  them  that 
match  CPT  code  90471. 

Response:  We  considered  the 
comment  to  eliminate  use  of  the  G  codes 
and  allow  use  of  the  CPT  codes  for  the 
administration  of  Medicare  covered 


vaccines.  However,  we  have  decided 
that  we  will  maintain  these  G  codes  at 
this  time.  It  is  important  that  we  be  able 
to  closely  monitor  patient  access  to 
these  important  preventive  services. 
However,  since  CPT  has  established 
similar  codes  for  immunization 
administration  that  can  be  covered  by 
Medicare,  we  will  consider  this  issue 
further  in  2003. 

With  respect  to  payment,  we  agree 
with  the  commenters.  Rather  than  link 
payment  for  procedures  codes  G0008, 
G0009,  and  GOOlO  to  a  service  paid 
under  the  physician  fee  schedule,  we 
will  develop  practice  expense  RVUs  for 
these  codes.  Using  the  top-down 
methodology  to  develop  practice 
expense  RVUs  will  nearly  double 
payment  for  these  codes  and  make 
Medicare's  payment  for  vaccine 
administration  using  the  G  codes  more 
consistent  with  the  rates  paid  for  the 
CPT  codes.  Since  the  statute  does  not 
include  the  administration  of 
pneumonia,  influenza,  and  hepatitis  B 
vaccines  within  the  definition  of 
physicians'  services  in  section  1848(j)  of 
the  Act,  the  increased  payment  for  these 
services  will  not  result  in  reductions  to 
the  practice  expense  RVUs  associated 
with  physician  fee  schedule  services. 
That  is,  there  is  no  budget-neutrality 
adjustment  to  be  made  for  revisions  in 
payments  for  the  administration  of 
pneumonia,  influenza,  and  hepatitis  B 
vaccines. 

Comment:  One  commenter  indicated 
that  Medicare  does  not  pay  for  the 
administration  of  influenza  and 
pneumonia  vaccines  provided  on  the 
same  day  as  another  physician's  service. 

Response:  The  commenter  is 
incorrect.  Medicare  will  pay  separately 
for  the  administration  of  these  vaccines 
and  other  physicians'  services  on  the 
same  day. 

IDI  Utilization  Data 

Medicare  utilization  is  an  important 
data  source  used  in  determining  the 
practice  expense  RVUs.  Our  current 
policy  has  been  to  use  the  latest 
utilization  data  to  develop  each 
successive  year's  fully  implemented 
practice  expense  RVUs  during  each  year 
of  the  transition.  While  substituting  the 
latest  year's  utilization  data  into  the 
practice  expense  methodology  generally 
made  little  difference  on  total  Medicare 
payments  per  specialty,  there  has  been 
a  larger  impact  on  services  affected  by 
the  non-physician  work  pool.  Based  on 
suggestions  made  by  specialty 
organizations,  we  proposed  to  use  the 
CYs  1997  through  2000  utilization  data 
to  develop  the  CY  2003  practice  expense 
RVUs  and  not  to  update  further  the 
utilization  data  in  this  year's  final  rule 
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to  incorf)uratt'  the  ( ,\  20U1  utilization 
data  Further,  we  proposed  to  continue 
using  the  CYs  1997  through  2000 
utilization  data  in  the  practice  expense 
methodology  until  we  undertake  the  5- 
year  review  of  practice  expense  RVUs. 

Comment:  We  received  comments 
both  supporting  and  opposing  use  of 
multi-year  utilization  data  in  the 
practice  expense  methodology.  The 
comments  that  "applauded  CMS's 
efforts  to  ensure  the  stability  "  of  the 
practice  expen.se  RVUs  largely  came 
from  organizations  affected  by  the  non- 
physician  work  pool  methodology.  We 
also  received  support  from  specialties 
that  are  largely  unaffected  by  the 
proposal  because  of  its  potential  to 
provide  more  year-to-year  stability  in 
the  practice  expense  RVUs.  Other 
commenters  indicated  that  use  of  new 
utilization  data  with  a  different   "mix" 
of  services  produces  unpredictable 
changes  in  RVUs  even  though  resource 
costs  have  not  changed.  There  were 
comments  that  indicated  use  of  multi- 
year  utilization  data  will  restore  the 
unanticipated  and  extraordinary 
reductions  experienced  bv  diagnostic 
imaging  centers  in  CY  2002  These 
commenters  urged  that  we  adopt  our 
proposal  in  the  final  rule.  One  comment 
stated  that  "utilization  data  adjustments 
should  not  change  annually  until  the 
[non-physician  work  pool)  is  eliminated 
and/or  CMS  undertakes  the  5-year 
review  of  practice  expense  RVUs." 

One  commenter  stated  that  it  is 
unclear  whether  the  multi-year 
utilization  will  be  used  to  develop 
practice  expense  RVUs  for  all  ser\'ices 
or  only  those  in  the  non-physician  work 
pool.  Another  commenter  stated  it  is 
difficult  to  assess  the  impact  of  the 
proposal  and  urged  the  agency  "not  to 
make  such  a  change,  at  least  until  it  has 
conducted  extensive  impact 
comparisons"  that  can  be  evaluated  by 
piivsicians  and  other  stakeholders 
Other  commenters  suggested  that  we 
should  not  update  the  practice  expense 
methodology  with  new  utilizatitDn  data 
without  giving  an  opportunitv  for  public 
notice  and  comment  A  number  of 
commenters  argued  that  application  of  a 
10-percent  payment  reduction  in  c;Y 
1998  and  the  per  beneficiary  per  facility 
payment  cap  of  $1500  cap  in  CY  1999 
(in  settings  other  than  outpatient 
hospital  departments)  make  utilization 
data  unr('liat)le  for  therapy  ser\i(:es 
dunng  the  CYs  1997  through  2000 
period  Commenters  also  niJted  that 
lutpatient  physical  and  occupatifjnai 
therapy  ser\'ices  provided  in  facility 
settings  were  paid  under  c:ost-based 
reimbursement  before  CY  1999.  The 
commenters  questioned  the  accuracy  of 
the  utilization  data  for  Part  B  therapy 


serx'ices  from  CYs  1997  through  2000 
and  suggested  that  the  utilization  data 
during  this  period  would  be  biased  by 
the  implementation  of  policy  changes. 
One  commenter  recommended  that  we 
use  the  most  current  available  data  as 
the  base  for  examining  therapy 
utilization  and  should  commit  to  an 
annual  review  of  the  data  until  it  can  be 
established  that  a  longer  time  horizon 
accurately  reflects  utilization.  Other 
comments  requested  clarification  of 
how  we  use  data  from  this  period  for 
physical  and  occupational  therapy. 

Response:  With  respect  to  therapy 
services,  we  do  not  use  claims  of 
institutional  providers  (rehabilitation 
agencies  and  comprehensive  outpatient 
rehabilitation  facilities)  in  developing 
payment  rates  for  therapy  services  paid 
using  the  physician  fee  schedule.  We 
only  use  the  claims  for  therapy  services 
from  physical  and  occupational 
therapists  in  private  practice.  The 
proposal  was  intended  to  apply  to  all 
physician  fee  schedule  services,  not  just 
those  in  the  non-physician  work  pool. 
We  are  finalizing  our  proposal  to  use  the 
CYs  1997  through  2000  utilization  data 
to  develop  the  practice  expense  RVUs 
for  all  services.  However,  we  believe  the 
comments  raise  important  issues  about 
policy  changes  that  were  occurring  from 
CYs  1997  through  2000  that  could  lead 
to  changes  in  utilization  patterns  during 
this  time.  We  may  analyze  this  issue 
further  In  the  interim,  we  welcome 
publit  comment  about  using  the  latest 
utilization  data  in  the  practice  expense 
iTiethodology. 

(E)  Site  of  Service 

As  part  of  our  resource-based  practice 
expense  methodology,  we  make  a 
distinction  between  the  practice 
expense  RVUs  for  the  non-facility  and 
the  facility  setting.  This  distinction  is 
needed  because  of  the  higher  resource 
costs  to  the  physician  in  the  non-facility 
setting  where  the  practitioner  typically 
bears  the  cost  of  the  resources 
associated  with  the  service.  In  addition, 
the  distinction  ensures  that  we  do  not 
make  a  duplicate  payment  for  any  of  the 
practice  expenses  incurred  in 
performing  a  service  for  a  Medicare 
beneficiary'.  Currently,  we  have 
designated  only  hospitals,  skilled 
nursing  facilities  (SNFs),  and 
community  mental  health  centers 
(CMHCs)  as  facilities  for  purposes  of 
calculating  practice  expense.  An 
ambulatory-  surgical  center  (ASC)  is 
designated  as  a  facility  if  it  is  the  place 
of  service  for  a  procedure  on  the  ASC 
list.  All  other  places  of  service  are 
currently  considered  non-facility. 

We  proposed  site-of-service 
designations  for  several  new  places  of 


service  as  well  as  revisions  to  the  site- 
of-service  designation  for  several 
existing  places  of  service.  We  proposed 
to  assign  a  facility  site-of-ser\'ice  when 
a  facility  or  other  payment  will  be  made, 
in  addition  to  the  physician  fee 
schedule  payment  to  the  practitioner,  to 
reflect  the  practice  expenses  incurred  in 
providing  a  service  to  a  Medicare 
patient.  We  proposed  to  designate  all 
other  places  of  service  as  non-facilities. 

The  following  lists  the  place  of 
service  numerical  code,  the  place  of 
service  and  the  proposed  site  of  service 
designations: 

04    Homeless  Shelter — Non-facility 
15     Mobile  Unit — Non-facility, 
however,  if  a  mobile  unit  provides  a 
service  to  a  facility  patient,  the 
appropriate  place-of-service  code  for 
the  facility  should  be  used.) 
20    Urgent  Care  Facility — Non-facility 
26    Military  Treatment  Facility — 
Facility 

41  Ambulance-Land — Facility 

42  Ambulance  Air  or  Water — Facility 
52     Psychiatric  Facility  Partial 

Hospitalization — Facility 
56    Psychiatric  Residential  Treatment 
Facility— Facility  (NOTE:  the  chart 
included  in  the  June  28.  2002 
proposed  rule  at  67  FR  43854 
incorrectly  listed  this  as  "NF" — 
nonfacility) 

We  would  also  clarify'  two  items  in 
the  chart  published  at  67  FR  43854: 
61     Comprehensive  Inpatient 
Rehabilitation  Facility  was  listed  as  a 
non-facility.  This  is  currently 
considered  a  facility  setting  and  we 
did  not  propose  changing  this 
designation.  The  reference  to  non- 
facility  was  in  error. 
We  also  made  reference  to  four  place 
of  service  codes  for  Indian  Health 
Service  and  Tribal  638  facilities  and 
clinics.  We  were  considering  these  place 
of  service  codes  to  implement  section 
432  of  the  BIPA  that  authorizes 
physician  fee  schedule  payments  to 
Indian  Health  Service  and  Tribal  638 
facilities  and  clinics.  At  this  time,  we  do 
not  believe  these  place  of  service  codes 
will  be  needed  for  implementation  of 
these  provisions  and  do  not  expect  them 
to  be  in  use.  We  are  implementing 
section  432  of  BIPA  by  using  specialty 
codes,  not  place  of  ser\'ice  codes  to 
identify  HIS  providers. 

Comment:  One  organization 
expressed  appreciation  for  our  efforts  to 
update  the  list  and  had  no  comments. 
Others  commented  requesting 
clarification  of  site-of-service 
designations  for  the  provision  of  Part  B 
therapy  services  in  nursing  facilities. 
One  commenter  expressed  particular 
concern  about  the  use  of  place  of  service 
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Loae  Jz  iNursing  facility)  in  conjunction 
with  outpatient  therapy  services  in 
nursing  facilities.  This  conunenter 
suggested  we  reiterate  in  the  final  rule 
the  current  policy  that  fee  schedule 
payments  for  Part  B  therapy  services 
delivered  in  a  nursing  home  are 
classified  as  "non-facility."  They  also 
suggested  we  redefine  "site-of-service" 
for  physicians  services  to  non-Part  A 
patients  in  nursing  centers  as  "non- 
facility,"  thereby  applying  the  higher 
PERVUs  to  those  services.  We  received 
one  comment  from  a  carrier  medical 
director  that  indicated  that  physician 
practice  costs  for  treating  patients  in 
skilled  nursing  facilities  (POS  31)  and 
nursing  facilities  (POS  32)  are  the  same 
and  that  both  should  be  designated  as 
either  facility  or  non-facility.  This 
comment  also  suggested  deleting  the 
POS  32  designation  (NH).  or  changing 
its  meaning  to  a  "SNF  or  NF  stay  not 
covered  bv  Medicare."  A  physician  who 
practices  in  nursing  facilities  also 
argued  that  our  current  policy  makes  no 
sense  because  physician  practice  costs 
are  the  same  regardless  of  whether 
Medicare  makes  a  payment  to  the  SNF 
for  institutional  services.  This  physician 
would  like  us  to  pay  at  the  higher  non- 
facility  rate  for  physicians'  services  in 
both  entities,  but  acknowledged  that 
using  the  lower  facility  rate  would  be 
more  consistent  with  the  practice 
expense  methodology. 

Response:  We  regret  any  ambiguity  or 
concern  that  we  may  have  created  in  our 
proposed  rule.  In  general,  for  purposes 
of  the  physician  fee  schedule,  we  will 
consider  a  site  to  be  a  facility  if  the  site 
also  receives  a  Medicare  payment  for 
institutional  services  (that  is,  a  payment 
under  the  inpatient  prospective 
payment  system  (PPS),  outpatient  PPS, 
and  SNF  PPS).  Thus,  since  there  is  a 
payment  for  institutional  services  to  a 
hospital  when  a  beneficiary  receives 
care  in  an  inpatient  or  outpatient 
setting,  we  consider  the  site  to  be  a 
facility  site  and  make  a  payment  under 
the  physician  fee  schedule  using  the 
facility  rate.  For  entities  other  than 
those  that  receive  a  payment  for 
institutional  services,  we  consider  the 
site  a  non-facility  site  and  pay  under  the 
physician  fee  schedule  using  the  higher 
non-facility  rate.  However,  there  are 
special  provisions  with  respect  to 
outpatient  physical  and  occupational 
therapy  services.  These  services  are  paid 
under  the  physician  fee  schedule  even 
when  provided  in  institutional  sites  like 
skilled  nursing  facilities.  For  this 
reason,  for  these  services  we  calculate 
only  a  non-facility  rate.  Since  there  is  no 
facility  payment  under  Medicare,  we 


use  a  non-facility  rate  to  determine 
payment. 

Place  of  service  code  32 — Nursing 
facility — was  designated  as  non-facility 
in  our  June  2002  proposed  rule.  Place  of 
service  code  31 — Skilled  nursing 
facility — is  designated  as  facility.  We 
have  instructed  physicians  to  use  place 
of  service  code  31  for  patients  who  are 
in  an  inpatient  stay  in  a  skilled  nursing 
facility.  Since  Medicare  is  making  a 
payment  for  institutional  services  that 
includes  compensation  for  staff, 
supplies,  and  equipment,  we  are  paying 
physicians  using  the  lower  facility  rate 
when  place  of  service  code  31  is  used. 
If  the  patient  exhausts  eligibility  for 
SNF  benefits  and  Medicare  is  no  longer 
making  payment  to  the  SNF  for 
institutional  services,  we  have 
instructed  physicians  to  use  place  of 
service  code  32 — Nursing  facility,  to 
allow  Medicare  to  provide 
compensation  to  the  physician  for  the 
costs  of  staff,  supplies  and  equipment 
that  would  otherwise  not  be  included  in 
our  payment.  However,  since  it  may  be 
burdensome  to  the  physician  to 
determine  when  a  patient  is  entitled  to 
SNF  Part  A  benefits,  we  always  allow 
the  physician  to  use  place  of  service  31 
and  receive  the  lower  facility  payment 
for  phvsicians'  services. 

While  we  acknowledge  the  arguments 
of  those  who  have  written  and  contacted 
us  both  prior  to  and  as  part  of  the 
rulemaking  process,  we  are  reluctant  to 
make  any  further  changes  in  our  policy 
at  this  time.  We  believe  existing  policy 
is  equitable  in  that  it  does  not  overly 
burden  physicians  to  have  to  determine 
whether  a  patient  is  in  a  Part  A  SNF 
inpatient  stay.  Physicians  can  always 
bill  using  place  of  service  code  31  and 
be  paid  at  the  facility  rate.  Further,  we 
allow  use  of  place  of  service  code  32 
and  our  payment  will  be  at  the  higher 
non-facility  rate  that  includes 
compensation  for  staff,  equipment,  and 
supplies  that  would  not  otherwise  be 
paid  since  there  is  no  payment  for  the 
institutional  services.  In  response  to  the 
request  that  we  change  the 
nomenclature  describing  place  of 
service  code  32,  we  will  consider  this 
further  as  updates  are  made  to  place  of 
service  coding.  However,  we  note  that 
Medicaid  uses  the  place  of  service  codes 
as  well  and  the  needs  of  this  program 
will  also  need  to  be  considered. 

Comment:  One  commenter  suggested 
the  descriptor  for  place  of  service  code 
23.  "emergency  room-hospital."  should 
be  changed  to  "emergency  department." 

Response:  We  will  consider  this 
comment  when  further  updates  are 
made  to  place  of  service  codes. 

Comment:  One  commenter  expressed 
concern  about  the  proposed  designation 


change  of  site  of  service  from  non- 
facility  to  facility  for  both  psychiatric 
facility  partial  hospitalization  and 
psychiatric  residential  treatment 
facility.  The  commenter  felt  this  would 
negatively  impact  physician 
reimbursement  and  could  provide 
disincentive  for  psychiatrists  to  treat 
patients  in  these  settings. 

Response:  By  developing  practice 
expense  RVUs  that  differ  by  site,  we 
intend  to  reflect  the  relativity  of 
resource  costs  incurred  by  physicians 
between  sites.  Our  policies  are  not 
intended  to  provide  financial  incentives 
for  a  physician  to  select  one  site  over 
another.  Physicians  should  make  these 
decisions  based  on  the  clinical  needs  of 
the  patient.  We  believe  that  both 
psychiatric  residential  treatment 
facilities  and  psychiatric  partial 
hospitalization  programs  are 
institutional  sites  that  provide  staff, 
equipment  and  supplies  used  in 
providing  medical  services  and 
physicians  will  not  incur  these  resource 
costs  when  providing  services  in  these 
settings. 

IF).  Other  Practice  Expense  Issues 

(1)  Budget  Neutrality 

We  received  several  comments 
suggesting  that  budget  neutrality  for 
changes  in  practice  expense  RVUs  be 
applied  to  the  physician  fee  schedule 
conversion  factor.  The  comments 
indicated  that  payment  for  CPT  codes 
with  significant  practice  expense  RVUs 
are  reduced  when  there  are  aggregate 
increases  in  work  RVUs  but  services 
that  are  predominantly  composed  of 
work  RVUs  are  not  significantly  affected 
by  aggregate  increases  in  practice 
expense  RVUs.  According  to  the 
comments,  such  a  modification  would 
"help  assure  more  year-to-year  stability 
in  the  practice  expense  RVUs."  Since 
affected  professional  groups  have  not 
had  an  opportunity  to  consider  and 
comment  on  this  important  issue,  one 
comment  suggests  that  we  include  this 
issue  in  the  proposed  notice  for  the  CY 
2004  physician  fee  schedule. 

Response:  We  will  consider  this  idea 
for  the  future. 

(2)  Computerized  Tomogmphic 
Angiography 

Comment:  We  received  a  number  of 
comments  about  Computed 
Tomographic  Angiography  (CTA).  The 
comments  indicated  that,  before  CY 
2001,  CTA  services  were  billed  as  a  CT 
scan  of  an  anatomical  region  plus  an 
add-on  code  for  3-D  image 
reconstruction.  New  codes  specifically 
for  CTA  that  incorporated  the  image 
reconstruction  were  developed  for  use 
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in  2001.  The  comments  indicated  that 
the  TC  RVUs  for  CTA  established  in  the 
November  1.  2000  final  rule  appear  as 
though  ihey  were  calculated  by  cross- 
walking  the  RVUs  from  the  anatomically 
analogous  existing  CT  procedure  codes 
without  accounting  for  the  3-D  image 
reconstruction. 

Response:  Based  on  this  comment,  we 
have  adjusted  the  current  CTA  codes  to 
incorporate  image  reconstruction. 

(3)  TCfor  Cardiac  Catheterization 

Comment:  We  received  several 
comments  that  noted  the  TC  RVU  for 
cardiac  catheterization  declined  in  the 
notice  of  proposed  rulemaking  even 
though  the  codes  are  included  in  the 
non-physician  work  pool.  These 
comments  noted  that  the  practice 
expense  RVUs  for  all  other  non- 
physician  work  pool  services  increased 
in  the  proposed  rule.  One  comment 
expressed  concern  over  our  proposal  to 
derive  the  TC  RVU  from  the  global  RVU 
service.  The  comment  indicated  that  we 
currently  have  no  direct  cost  inputs  for 
these  services  and  it  is  unlikely  that  the 
PEAC  will  be  able  to  provide  them  since 
cardiac  catheterization  is  generally 
provided  in  hospital  settings.  According 
to  the  commenter.  there  are  only  80-100 
non-hospital  facilities  that  provide 
cardiac  catheterization  services.  It  is 
unlikely  that  we  will  have  physician 
survey  information  that  reflects  the 
costs  of  these  providers  since  they 
normally  bill  for  the  TC  service  and  not 
the  global  service.  The  comment  stated 
the  cardiologist  normally  bills 
independently  for  professional  services. 

Response:  We  have  addressed  the 
comment  regarding  the  TC  for  the 
cardiac  catheterization.  The  TC  RVUs 
for  these  services  are  changing  by  the 
same  percentage  as  all  other  non- 
physician  work  pool  services.  We 
understand  that  the  PEAC  may  consider 
providing  inputs  for  cardiac 
catheterization  services.  This  will 
address  one  aspect  of  the  commenter's 
concern.  With  respect  to  valid  SMS  data 
for  cardiac  catheterization  services,  we 
will  consider  this  issue  along  with 
others  as  we  address  issues  related  to 
the  non-physician  work  pool  in  CY 
2003. 

B.  Anesthesia  Issues 

1 .  Five-Year  Review  of  Anesthesia  Work 

Section  1848(b)(2)(B)  of  the  Act 
indicates  that,  to  the  extent  practicable, 
we  will  use  the  anesthesia  relative  value 
guide  with  appropriate  adjustment  of 
the  anesthesia  conversion  factor  (CF)  in 
a  manner  to  assure  that  the  fee  schedule 
amounts  for  anesthesia  services  are 
consistent  with  the  fee  schedule 


amounts  for  other  services.  The  statute 
also  requires  us  to  adjust  the  CF  by 
geographic  adjustment  factors  in  the 
same  manner  as  for  other  physician  fee 
schedule  services.  Unlike  other 
physician  fee  schedule  services, 
anesthesia  serx'ices  are  paid  using  a 
system  of  base  and  time  units.  The  base 
and  time  units  are  summed  and 
multiplied  by  a  CF.  The  base  unit  is 
fixed  depending  on  the  type  of 
anesthesia  procedure  performed,  and 
the  time  units  vary  based  on  the  length 
of  the  anesthesia  time  associated  with 
the  surgical  procedure.  Thus,  our 
payment  will  increase  as  anesthesia 
time  lengthens.  The  same  anesthesia 
service  provided  in  two  different 
surgeries  will  be  paid  different  amounts 
if  the  associated  anesthesia  time  is 
different.  This  system  differs  from  other 
physician  fee  schedule  services  for 
which  RVUs  for  physician  work, 
practice  expense,  and  malpractice  are 
summed  and  multiplied  by  a  CF  to 
determine  payment.  Payment  for  these 
non-anesthesia  procedures  will  not  vary 
based  on  the  length  of  time  it  takes  to 
perform  the  procedure  in  a  specific 
instance. 

In  the  June  2002  proposed  rule  (67  FR 
43855)  we  explained  that  the  law 
requires  that  we  review  RVUs  no  less 
often  than  every  5  years.  There  is  a 
fundamental  difference  in  how  the  5- 
year  review  applies  to  anesthesia 
services  versus  medical  and  surgical 
services.  In  general,  for  medical  and 
surgical  services,  the  relevant  physician 
specialty  society  and  the  AMA's  RUC 
review  the  current  and  proposed  work 
RVUs  on  a  code-by-code  basis.  The  RUC 
will  make  recommendations  to  us  on 
work  values  for  specific  codes  and,  if  we 
accept  or  modify  them,  the  new 
physician  work  RVUs  will  be  used  to 
determine  payment.  However,  each 
anesthesia  service  does  not  have  a  work 
RVU.  Therefore,  adjustments  for 
anesthesia  work  (and  practice  expense) 
are  made  to  the  anesthesia  CF  and 
payment  for  all  anesthesia  services  is 
affected. 

The  second  5-year  review  (with  the 
exception  of  anesthesia  services)  was 
completed  and  revised  work  RVUs  were 
implemented  in  2002.  For  the  second  5- 
year  review,  the  American  Society  of 
Anesthesiologists  (ASA)  contended  that 
the  work  of  anesthesia  services 
remained  undervalued  by  almost  31 
percent.  They  subsequently  argued  for  a 
26  percent  increase  in  work  RVUs  based 
on  additional  discussions  with  the  RUC. 
More  recently,  based  on  their  further 
analysis  and  discussion  with  the  RUC, 
the  ASA  asked  for  a  13.6  percent 
increase  in  work. 


The  ASA  derived  a  work  value  for  an 
anesthesia  code  by  dividing  the 
anesthesia  service  into  five  uniform 
components.  The  five  components  are 
preoperative  evaluation,  equipment  and 
supply  preparation,  induction  period, 
postinduction  period,  and  postoperative 
care  and  visits.  These  components  were 
assigned  work  RVUs  based  on  a 
comparison  to  non-anesthesia  services 
paid  under  the  physician  fee  schedule. 
The  work  of  these  components  is  then 
summed.  Using  this  method,  the  ASA 
proposed  new  work  values  for  19  high 
volume  anesthesia  codes.  These  work 
values  can  be  compared  to  imputed 
work  values  derived  from  current 
anesthesia  payments  for  these  services. 

Under  the  CPT  coding  system, 
anesthesia  for  various  common  surgical 
procedures  is  reported  under  a  single 
anesthesia  code.  For  example,  CPT  code 
00790  is  used  to  report  anesthesia  for 
over  250  intraperitoneal  procedures  in 
the  upper  abdomen. 

The  ASA  studied  one  surgical 
procedure  for  each  of  the  anesthesia 
codes.  The  19  codes  represent  a  range  of 
surgical  procedure  types,  including 
general  surgery,  vascular  surgery, 
neurosurgery',  urology,  orthopedics, 
cardiac  surgery,  and  ophthalmology. 
The  1 9  procedures  reviewed  account  for 
about  35  percent  of  Medicare  allowed 
charges  for  anesthesia  services. 

During  the  second  5-year  review  of 
work,  several  RUC  workgroups 
reviewed  the  ASA  comments  and 
received  supplemental  information  from 
them  through  presentations.  Most  of 
these  workgroups  expressed  concerns 
about  some  of  the  work  intensity  values 
the  ASA  assigned  to  the  individual 
anesthesia  components,  most  notably, 
the  induction  and  post  induction  time 
periods.  For  about  50  percent  of  the 
codes,  the  RUC  was  confident  that  the 
anesthesia  work  value  of  the  sur\'eyed 
service  was  similar  to  the  anesthesia 
work  values  for  all  of  the  other  surgical 
services  assigned  to  the  given  anesthesia 
code.  For  the  remaining  codes,  the  RUC 
was  not  confident  that  the  work  values 
of  the  surveyed  code  could  be  applied 
to  other  anesthesia  services  that  would 
be  reported  under  that  anesthesia  code. 

The  workgroups  also  expressed 
concern  about  extrapolating  the  results 
from  the  19  surveyed  codes  to  all 
anesthesia  services.  At  its  April  2002 
meeting,  the  final  meeting  addressing 
anesthesia  work  values  for  the  second  5- 
year  review,  the  RUC  concluded  it  was 
unable  to  make  a  recommendation 
regarding  modification  to  the  physician 
work  values  for  anesthesia  services. 
Specifically,  the  RUC  stated: 

The  RUC,  having  carefully  considered 
the  information  presented,  and  having  a 
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n  a.^unable  level  of  conHdence  in  the 
data,  which  was  presented  and 
developed  by  the  ASA.  is  unable  to 
make  a  recommendation  to  CMS 
regarding  modification  to  the  physician 
work  valuation  of  anesthesia  services. 

While  the  RUC  did  not  make  a 
recommendation  to  us  regarding 
extrapolation,  it  forwarded  its  analysis 
to  us  for  review. 

In  the  June  2002  proposed  rule  (67  FR 
43856).  we  indicated  our  intent  to 
review  the  information  forwarded  by  the 
RUC  and  all  comments  we  received 
during  the  comment  period. 

Comment:  The  ASA  commented  that, 
based  on  work  values  accepted  by  the 
RUC  anesthesia  workgroup,  the  final 
RUC  data  show  that  anesthesia  services 
are  undervalued  by  a  weighted  average 
of  13.57  percent.  The  ASA  urged  us  to 
adjust  the  anesthesia  CF  accordingly. 
The  American  Association  of  Nurse 
Anesthetists  (AANA)  endorsed  the 
ASA's  comments  and  provided  similar 
comments.  Several  certified  registered 
nurse  anesthetists  and  anesthesiologists 
also  wrote  in  support  of  an  increase  in 
the  anesthesia  CF.  We  also  received 
several  comments  alleging  that  the  ratio 
of  Medicare  payment  to  private  payer 
payments  for  anesthesia  services  is 
considerably  less  than  the  analogous 
ratio  for  medical  and  surgical  services. 

Response:  The  ASA  and  the  AANA 
have  requested  that  we  apply  the  RUC's 
analysis  of  the  19  codes  to  all  anesthesia 
codes.  They  believe  that  the  weighted 
average  increase  in  anesthesia  work 
values  that  results  from  the  RUC's 
analysis  is  representative  of  work  values 
for  all  other  anesthesia  codes. 

For  some  codes,  the  RUC  seemed 
confident  that  the  anesthesia  work  value 
of  the  surveyed  code  was  similar  to  the 
anesthesia  work  values  for  all  of  the 
other  surgical  services  assigned  to  the 
given  anesthesia  code.  However,  for 
almost  half  of  the  surveyed  codes,  the 
RUC  did  not  have  confidence  that  the 
work  values  of  the  surveyed  code  could 
be  applied  to  anv  other  anesthesia 
.services  that  would  be  reported  under 
that  anesthesia  code. 

Duo  to  the  uncertainty  of  the  RUC 
with  regard  to  e.xtrapolation.  even 
within  the  family  of  surgical  procedures 
assigned  to  a  single  anesthesia  code,  we 
have  weighted  each  of  the  id  anesthesia 
codes  only  by  the  anesthesia  allowed 
charges  associated  with  the  single 
surveyed  surgical  procedure.  Using  this 
methodology,  anesthesia  for  the 
surveyed  surgical  codes  account  for 
approximately  23  percent  of  all 
anesthesia  allowed  charges.  This  results 
in  an  increase  in  anesthesia  work  for  the 
19  codes  of  9.13  percent.  However, 
because  we  will  apply  a  payment 


increase  only  to  these  codes,  we  are 
increasing  the  physician  work  portion  of 
the  anesthesia  conversion  factor  by  2.10 
percent  which  reflects  a  9.13  percent 
increase  in  payment  applied  to  the  23 
percent  of  total  anesthesia  charges 
represented  by  the  19  codes.  We  provide 
more  detail  on  how  this  increase  is 
applied  to  the  anesthesia  conversion 
factor  in  the  section  VIII  of  this  final 
rulr 

Final  Uet.isiuii 

We  are  increasing  the  physician  work 
component  of  the  anesthesia  conversion 
factor  by  2.10  percent  to  reflect  a  9.13 
percent  increase  in  payment  applied  to 
23  percent  of  anesthesia  allowed 
charges.  This  as  an  interim  adjustment 
that  is  subject  to  comment. 

2.  Add-On  Anesthesia  Codes 

Payment  for  anesthesia  services  is 
based  on  the  sum  of  an  anesthesia  code- 
specific  base  unit  value  plus  anesthesia 
time  units  multiplied  by  an  anesthesia 
CF.  Under  our  current  policy  at 
§  414.46(g),  if  the  physician  is  involved 
in  multiple  anesthesia  services  for  the 
same  patient  during  the  same  operative 
session,  payment  is  based  on  the  base 
unit  assigned  to  the  anesthesia  service 
having  the  highest  base  unit  value  and 
anesthesia  time  that  encompasses  the 
multiple  services. 

Claims  processing  manuals  instruct 
the  carrier  on  the  method  for  handling 
anesthesia  associated  with  multiple  or 
bilateral  surgical  procedures.  Under  the 
Medicare  Carrier  Manual  (MCM)  4830 
D,  the  physician  reports  the  anesthesia 
procedure  with  the  highest  base  unit 
value  with  the  multiple  procedures 
modifier-51  and  total  time  of  anesthesia 
for  all  surgical  procedures.  Thus,  the 
carrier  is  recognizing  payment  for  one 
anesthesia  code. 

In  CYs  2001  and  2002,  the  CPT 
included  new  add-on  anesthesia  codes. 
The  objective  is  that  the  add-on  code 
would  be  billed  with  a  primary  code, 
each  code  having  base  units.  We  believe 
that  anesthesia  add-on  codes  should  be 
priced  differently  from  other  multiple 
anesthesia  codes.  We  proposed  to  revise 
the  regulations  at  «i  414.46(g)  to  include 
an  exception  to  the  usual  multiple 
anesthesia  services  policy  for  add-on 
codes. 

Comment:  The  ASA.  AANA  and  the 
AMA  expressed  support  for  our 
adopting  a  payment  policy  for  add-on 
anesthesia  codes.  The  ASA  asked  that 
we  clarify  the  policy  for  recognition  of 
base  or  time  units  or  both  for  add-on 
anesthesia  codes. 

Response:  Of  the  259  anesthesia 
codes,  there  are  two  codes,  called 
primary  codes  that  may  have  add  on 


codes,  under  certain  circumstances. 
These  are: 

Primary  code:  CPT  code  01967 
Add-on  code:  CPT  code  01968  or  01969 
Primary  code:  CPT  code  01952 
Add-on  code:  CPT  code  01953 

Based  on  comments  received,  we 
understand  that  the  ASA  is  seeking  to 
bill  only  the  base  unit  of  the  add-on 
code  (01953)  when  it  is  billed  with  the 
primary  code  01952.  The  time  of  the 
add-on  code  is  to  be  included  in  the 
time  of  the  primary  code.  Thus,  all 
anesthesia  time  is  attributable  to  the 
primary  code. 

The  ASA  is  seeking  to  bill  both  the 
base  and  time  of  the  add-on  code.  01968 
or  01969.  when  either  is  billed  with  the 
primary  code  01967.  Thus,  the 
anesthesia  provider  would  report  the 
base  and  time  units  of  both  the  primary 
and  the  add-on  code. 

We  recognize  that  the  general  policy 
for  add-on  codes  is  that  the  carrier 
should  allow  only  the  base  unit  of  the 
add-on  code.  As  with  multiple 
anesthesia  services,  the  anesthesia  time 
of  the  add-on  code  would  be  reported 
with  the  time  of  the  primary  code.  In 
other  words,  anesthesia  time  is  reported 
for  all  the  underlying  surgical  services. 

However,  in  discussions  with  the 
ASA,  we  have  learned  that  many  third 
party  payors  have  more  restrictive  time 
units  policies  for  obstetrical  anesthesia 
codes  than  for  other  anesthesia  codes.  If 
the  time  of  the  add-on  code,  such  as 
01968  or  01969.  were  reported  with  the 
primary  code,  the  time  units  of  the  add- 
on code  might  be  undervalued.  To 
prevent  this  result,  we  are  requiring  that 
(for  the  two  obstetrical  anesthesia  add- 
on codes)  the  anesthesia  time  be 
separately  reported  with  each  of  the 
primary  and  the  add-on  code  based  on 
the  amount  of  time  appropriately 
associated  with  either  code. 

Further,  we  think  the  policy  on 
multiple  procedure  codes  as  well  as 
add-on  codes  is  an  operational  policy 
and  should  be  addressed  only  in 
program  operating  instructions.  As  a 
result,  we  are  revising  the  regulation 
text  at  §  414.46(g)  accordingly. 

Final  Decision 

We  are  allowing  the  carriers  to 
recognize  the  base  unit  of  the  add-on 
codes.  However,  for  the  obstetrical  add- 
on codes,  the  carrier  may  recognize  both 
the  base  unit  and  the  anesthesia  time 
associated  with  the  add-on  code. 

C.  Pricing  of  Technical  Components 
ITC)  for  Positron  Emission  Tomography 
(PET)  Scans 

Currently,  all  components  of  HCPCS 
code  G0125.  Lung  image  PET  scan,  are 
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nationally  priced.  However,  the  TC  and 
the  global  value  for  all  other  PET  scans 
are  carrier-priced.  To  keep  pricing 
consistent  with  other  PET  scans,  we 
proposed  to  have  carriers  price  the  TC 
and  global  values  of  HCPCS  code 
G0125 

Comment:  We  received  comments 
from  one  specialty  organization  in 
support  of  carrier  pricing.  We  received 
comments  from  another  specialty 
organization  and  a  few  providers  stating 
that  ihey  were  concerned  that,  contrary 
to  our  stated  purpose,  this  change 
would  lead  to  inconsistent  payment  by 
carriers.  The  commenters  believe  that 
some  carriers  use  the  nationallv- 
established  TC  RVUs  for  G0125  as  a 
reference  for  payment  fnr  the  nfh<>r  PET 
scans. 

Response:  While  we  understand  the 
commenter's  concerns,  we  believe  the 
RVUs  assigned  before  CY  2003  for  the 
TC  of  G0125  do  not  acciu-ately  reflect 
the  resources  used  for  furnishing  this 
service,  which  is  why  we  proposed 
carrier  pricing.  Thus,  using  G0125  as  a 
reference  code  for  pricing  could  lead  to 
inappropriate  pricing  for  all  services. 
We  believe  that  adopting  carrier-pricing, 
instead  of  a  national  fee  schedule 
amount,  for  the  TC  of  G0125  will  result 
in  more  appropriate  pricing  for  the  TC 
of  all  PET  scans.  Carriers  have  a  variety 
of  methods  that  they  use  to  establish 
payment  for  codes.  We  believe  using 
some  of  these  alternative  methods  will 
lead  to  more  accurate  pricing  for  this 
service. 

Final  Decision 

We  will  finalize  our  proposal  to  allow 
carriers  to  price  the  TC  and  global 
values  of  code  G0125. 

D.  Enrollment  of  Physical  and 
Occupational  Therapists  as  Therapists 
in  Private  Practice 

In  the  November  2,  1998  final  rule  (63 
FR  58814),  we  defined  private  practice 
for  physical  therapists  (PTs)  or 
occupational  therapists  (OTs)  to  include 
a  therapist  whose  practice  is  in  an — 

•  Unincorporated  solo  practice; 

•  Unincorporated  partnership;  or 

•  Unincorporated  group  practice. 
The  term  "private  practice"  also 

includes  an  individual  who  is 
furnishing  therapy  services  as  an 
employee  of  one  of  the  above,  a 
professional  corporation,  or  other 
incorporated  therapy  practice.  Some 
carriers  and  fiscal  intermediaries  have 
interpreted  the  regulation  to  mean  that 
OTs  and  PTs  employed  by  physicians 
cannot  be  enrolled  as  therapists  in 
private  practice.  In  these  carrier  areas, 
therapy  services  provided  in  a 


physician's  office  must  instead  be  billed 
as  incident  to  a  physician's  service. 

A  specialty  society  representing  OTs 
has  requested  that  carriers  be  able  to 
enroll  OTs  in  physician-directed  groups 
as  OTs  in  private  practice.  A  group 
representing  PTs  believes  that  provider 
numbers  should  be  issued  only  to  PTs 
working  as  employees  in  practices 
owned  and  operated  by  therapists. 

We  proposed  to  clarif\'  national  policy 
and  revise  §§410.59  and  410.60  to  state 
we  would  allow  enrollment  of  therapists 
as  PTs  or  OTs  in  private  practice  when 
employed  by  physician  groups.  We 
believe  that  this  reflects  actual  practice 
patterns,  will  permit  more  flexible 
employment  opportunities  for  therapists 
and  will  also  increase  beneficiaries' 
access  to  therapy  services,  particularly 
in  rural  areas. 

Comments:  We  received  many 
comments  from  associations,  specialty 
groups,  therapists,  and  the  public  that 
strongly  support  the  proposed 
clarification  that  would  allow  carriers 
and  fiscal  intermediaries  to  enroll 
therapists  as  PTs  or  OTs  in  private 
practice  when  they  are  employed  by 
physician  groups.  However,  one 
association  urged  us  to  confirm  that  this 
policy  extends  to  therapists  employed 
by  a  non-professional  corporation. 

Response:  We  agree  and  will  change 
the  regulation  to  reflect  that  carriers  and 
fiscal  intermediaries  can  enroll 
therapists  as  PTs  or  OTs  in  private 
practice  when  the  therapist  is  employed 
by  physician  groups  or  groups  that  are 
not  professional  corporations,  if  allowed 
by  State  law. 

Comments:  Several  commenters 
suggested  that  we  state  clearly  that 
carriers  and  fiscal  intermediaries  are 
required  to  enroll  physician-employed 
therapists,  who  are  otherwise  qualified, 
and  that  carriers  and  fiscal 
intermediaries  may  not  refuse  to  enroll 
therapists  simph'  on  the  basis  of 
emplovment  They  requested  that  the 
regulation  state  specifically  that 
Medicare  contractors  must  enroll 
therapists  as  PTs  or  OTs  in  private 
practice  when  they  are  employed  or 
under  contractual  relationships  with 
physician  groups  or  groups  that  are  not 
professional  corporations. 

Response:  We  agree  and  will  change 
the  Medicare  Carriers  and  Fiscal 
Intermediaries  Manuals'  to  reflect  that 
carriers  and  fiscal  intermediaries  "will" 
enroll  Medicare  therapists  as  PTs  or  OTs 
in  private  practice  for  purposes  of 
Medicare  when  the  therapists  are 
employed  by  physician  groups  or 
groups  that  are  not  professional 
corporations.  However,  we  do  not 
believe  that  we  need  to  specify  further 
employee-employer  relationships. 


which  are  detailed  in  the  Medicare 
Carriers  Manual.  Part  3.  Chapter  III. 

Comment:  One  commenter  believed 
that  we  should  not  enroll  PTs  who  are 
employees  of  physicians'  offices  as  PTs 
or  OTs  in  private  practice  but,  instead, 
should  establish  a  separate  section  of 
the  regulations  that  would  govern  the 
issuance  of  provider  numbers  to  PTs 
who  are  employees  in  physicians' 
offices,  and  give  these  therapists  a 
different  designation.  The  commenter 
suggested  we  also  include  protections 
that  currently  exist  when  a  non- 
physician  practitioner  provides  services 
in  a  physician's  office  and  the  physician 
bills  for  these  services  under  the 
physician's  Medicare  provider  number. 

Response:  We  disagree  with  this 
comment.  We  have  established 
procedures  for  issuing  provider 
numbers  that  we  believe  are  adequate. 
The  proposed  changes  to  the  regulations 
reflect  actual  practice  patterns,  will 
permit  more  flexible  employment 
opportunities  for  all  therapists,  and  also 
increase  beneficiary  access  to  therapy 
ser\'ices,  particularly  in  rural  areas. 
Therapists  still  have  the  flexibility  of 
providing  outpatient  therapy  services 
incident  to  a  physicians  service  if  they 
so  choose.  However,  the  ser\'ices  must 
meet  the  incident  to  requirements  at 
§410.26. 

Final  Decision 

We  will  finalize  our  proposal  to  revise 
§§  410.59  and  410.60  with  the 
modifications  noted  above. 

E.  Clinical  Social  Worker  Services 

In  the  June  28,  2002  proposed  rule, 
(67  FR  43846),  we  indicated  we  would 
be  addressing  comments  received  on  the 
October  19,  2000  proposed  rule  entitled, 
"Clinical  Social  Worker  Services,"  (65 
FR  62681),  in  this  final  rule.  Upon 
further  review,  we  have  determined  that 
we  will  not  include  this  issue  in  this 
final  rule,  but  will  address  it  in  future 
rulemaking. 

F.  Medicare  Qualifications  For  Clinical 
Nurse  Specialists 

Currently,  the  qualifications  for  a 
clinical  nurse  specialist  (CNS)  include  a 
requirement  that  a  CNS  must  be 
certified  by  the  American  Nurses 
Credential'ing  Center  (ANCC).  We 
proposed  to  revise  this  particular 
requirement  under  the  CNS 
qualifications  because  of  concerns 
expressed  that  the  ANCC  does  not 
provide  certification  for  CNSs  who 
specialize  in  fields  such  as  oncology, 
critical  care,  and  rehabilitation. 
Additionally,  we  noted  that  the 
proposed  revision  of  the  certification 
requirement  for  CNSs  is  consistent  with 
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the  certiHcation  requirement  under  the 
nurse  practitioner  (NP)  qualiHcations. 
Accordingly,  we  proposed  specifically 
to  revise  section  §  410.76(b)(3)  to  read  as 
follows: 

"Be  certified  as  a  clinical  nurse 
specialist  by  a  national  certifying  body 
that  has  established  standards  for 
clinical  nurse  specialists  and  that  is 
approved  by  the  Secretary." 

Comments  and  Responses 

We  received  comments  on  the 
proposed  revision  to  the  CNS 
certification  requirement  from 
professional  nursing  societies,  a 
specialty  nursing  certification 
corporation,  a  college  of  radiology,  a 
major  nurses  association,  a  provider  of 
health  care  and  elder  care  and,  several 
independent  clinical  nurse  specialists. 

Comment:  We  received  comments 
indicating  that  the  current  CNS 
certification  requirement  poses  a  serious 
threat  to  ensuring  Medicare  beneficiary 
access  to  quality  care  because  it  restricts 
CNSs  who  are  not  certified  by  the  ANCC 
from  qualifying  for  Medicare  payment. 
The  ANCC  does  not  certify  CNSs  in 
oncology,  rehabilitation,  acute  care  or 
critical  care.  Since  the  current  CNS 
certification  requirement  inherently 
precludes  CNSs  who  are  certified  in 
oncology  from  Medicare  payment,  the 
number  of  nurses  available  to  care  for 
Medicare  beneficiaries  with  cancer  is 
limited.  The  proposed  change  to  the 
CNS  qualifications  is  more  inclusive, 
and  it  will  enable  the  415  oncology 
CNSs  who  hold  Advanced  Oncology 
Nursing  Certification  (AOCN)  provided 
by  the  Oncology  Nursing  Certification 
Corporation  (ONCC)  to  meet  the 
certification  criteria  for  CNSs  and 
therefore,  qualify  for  Medicare  payment. 
An  independent  CNS  stated  that  as  a 
palliative  care  CNS.  her  institution 
required  advanced  certification  that  is 
not  offered  by  the  ANCC  in  many 
specialty  areas  of  practice.  However,  the 
American  Board  of  Nursing  Specialties 
is  the  credontialing  board  for  the  ONCC. 
which  is  the  only  national  certification 
that  an  advanced  practice  nurse  can 
obtain  specific  to  his  or  her  field  of 
expertise.  All  of  the  commenters 
support  the  proposed  revision  to  the 
CNS  certification  requirement  because 
they  stated  that  overall,  the  certification 
criteria  for  CNSs  will  be  consistent  with 
the  certification  criteria  for  NPs  and  the 
requirement  will  ensure  that  Medicare 
beneficiaries  receive  services  from 
advanced  practice  nurses  who  are 
certified  by  a  national  certifying  body. 

Response:  It  has  not  been  our 
intention  to  be  overly  restrictive  in  our 
program  re<}uirements  and  consequently 
prevent  qualified  CNSs  who  specialize 


in  areas  of  medicine  other  than  those 
certified  by  the  ANCC  from 
participating  under  the  Medicare 
program's  CNS  benefit  and  rendering 
care  to  patients  in  need  of  specialized 
services.  The  intent  of  the  revised  CNS 
certification  requirement  is  to  recognize 
all  appropriate  national  certifying 
bodies  for  CNSs  as  the  program  does  for 
NPs. 

Result  of  Evaluation  of  Comments 

We  are  implementing  the  proposed 
revision  to  the  CNS  certification 
requirement  under  the  CNS 
qualifications  at  §410,76. 

G.  Process  To  Add  or  Delete  Services  to 
the  Definition  of  Telehealth 

In  the  June  2002  proposed  rule  (67  FR 
43862).  we  proposed  to  establish  a 
process  for  adding  or  deleting  services 
from  the  list  of  telehealth  services,  and 
to  add  specific  services  to  the  list  of 
telehealth  services  for  CY  2003. 

We  stated  that  we  would  accept 
proposals  from  any  interested 
individuals  or  organizations  from  either 
the  public  or  the  private  sectors,  for 
example,  from  medical  specialty 
societies,  individual  physicians  or 
practitioners,  hospitals,  and  State  or 
Federal  agencies.  We  also  mentioned 
that  we  might  internally  generate 
proposals  for  additions  or  deletions  of 
services. 

We  stated  that  we  would  post 
instructions  on  our  website  outlining 
the  steps  necessary  to  submit  a 
proposal.  Please  see  the  June  2002 
proposed  rule  for  the  items  that  were  to 
be  addressed,  the  assignment  of 
categories,  and  the  outcomes. 

We  proposed  to  remove  a  service  from 
the  telehealth  list  of  services  if,  upon 
review  of  the  available  evidence,  we 
determine  that  a  telehealth  service  is  not 
safe,  effective,  or  medically  beneficial 
when  performed  as  a  telehealth  service. 

We  proposed  to  make  additions  or 
deletions  to  the  list  of  telehealth 
services  effective  on  a  CY  basis.  We 
proposed  to  use  the  annual  physician 
fee  schedule  proposed  rule  published  in 
the  summer  and  the  final  rule  published 
by  November  1  each  year  as  the  vehicle 
for  making  these  changes.  Requests 
must  be  received  no  later  than 
December  31  of  each  CY  to  be 
considered  for  the  next  proposed  rule. 

Based  upon  further  review  of  the 
comments  submitted  in  response  to  the 
proposed  rule  for  CY  2002,  we  believe 
that  the  psychiatric  diagnostic  interview 
is  similar  to  the  telehealth  services 
listed  in  the  statute.  Specifically,  we 
believe  this  service  would  meet  the 
criteria  set  forth  in  Category  1  of  the 
proposed  process  for  adding  services. 


Therefore,  we  proposed  to  add 
psychiatric  diagnostic  interview 
examination  as  represented  by  CPT  code 
90801  to  the  list  of  telehealth  services 
and  proposed  to  revise  §§410.78  and 
414.65  to  reflect  the  proposed  addition 
to  the  list  of  telehealth  services. 

Comment:  We  received  many 
comments  expressing  support  for  our 
proposed  process  for  adding  and 
deleting  telehealth  services.  The 
commenters  indicated  that  our  proposed 
criteria  for  reviewing  submitted  requests 
are  reasonable  and  provide  a  viable 
mechanism  for  adding  existing  services 
to  the  list  of  telehealth  services. 
However,  as  part  of  our  review,  one 
specialty  college  suggested  that  the  CPT 
editorial  panel  be  an  integral  part  of  our 
process.  The  commenter  stressed  that 
reviewing  codes  and  determining  how 
these  services  can  be  furnished  is  the 
CPT  editorial  panels  area  of  expertise. 
With  regard  to  deletion  of  services,  one 
association  urged  us  to  consult  with  the 
appropriate  medical  society  members  to 
obtain  clinical  evidence  based  on  peer- 
reviewed  information  and  medical 
journal  articles  before  deleting  services 
from  the  list  of  telehealth  services. 

Response:  Section  1834(m)  of  the  Act 
requires  us  to  develop  a  process 
specifically  for  adding  or  deleting 
telehealth  services  on  an  annual  basis. 
The  mandate  for  this  statuton,'  provision 
is  separate  and  distinct  from  the  role  of 
the  AMA  CPT  editorial  panels  in 
developing  new  codes  and/or  defining 
services  for  the  CPT  compendia.  It 
would  not  be  appropriate  to  make  the 
CPT  editorial  panel  an  integral  part  of 
the  process  to  add  or  delete  services 
from  the  list  of  telehealth  services.  We 
will  review  submitted  requests  for 
addition  and  deletion  based  on  the 
criteria  discussed  in  this  final  rule  and 
welcome  input  from  medical 
professionals  with  expertise  in  the 
service  being  reviewed  as  part  of  the 
rulemaking  process. 

We  are  clarifying  from  the  proposed 
rule  that  a  decision  to  remove  a  service 
from  the  list  of  telehealth  services 
would  be  made  using  evidence-based, 
peer-reviewed  data  which  indicate  that 
a  specific  telehealth  service  is  not  safe, 
effective,  or  medically  beneficial.  Such 
determination  would  not  be  made  under 
section  1862(a)(1)(A)  of  the  Act. 
Therefore,  a  decision  to  delete  a  service 
under  this  process  would  only  apply  to 
the  list  of  Medicare  telehealth  services. 

Comment:  One  commenter  suggested 
that  we  publish  a  summar\'  of  any 
requests  that  are  rejected 

Response:  As  stated  in  the  proposed 
rule,  we  will  use  the  annual  physician 
fee  schedule  as  a  vehicle  to  make 
changes  to  the  list  of  telehealth  services. 
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As  part  of  the  rulemaking  process,  we 
will  publish  a  summar\-  in  the  proposed 
rule  of  the  requests  that  we  receive  with 
an  explandtion  as  to  whv  a  service  is 
added,  deleted,  or  a  request  is  rejected 

Commfnt:  One  cummenter  requested 
that,  if  possible,  we  look  for  ways  to 
shorten  the  time  frame  between  the 
submittal  of  a  request  and  the  actual 
implementation  The  commenter  stated 
that  actual  implementation  of  an 
additional  telehealth  .service  could  take 
a  year  or  more  from  the  date  of  the 
request 

Response:  The  statute  requires  us  to 
establish  a  process  that  provides  for  the 
addition  or  deletion  of  telehealth 
services  on  an  annual  basis   We 
understand  that  in  some  cases  our 
review  and  subsequent  implementation 
of  a  decision  to  accept  a  request  may 
take  up  to  and  possibly  more  than  a  full 
year.  However,  we  believe  that  using  the 
annual  physician  fee  schedule 
rulemaking  schedule  would  be  the  most 
efficient  and  time  sensitive  mechanism 
for  publishing  changes  to  the  list  of 
telehealth  services. 

A  national  coverage  determination 
(NCD)  is  a  possible  alternative  to  the 
rulemaking  process  for  adding  or 
deleting  telehealth  services.  In 
formulating  the  proposed  process  to  add 
services  to  the  list  of  telehealth  services. 
we  considered  using  the  NCD  process. 
For  instance,  under  this  option,  all 
requests  for  addition,  whether  the 
request  is  considered  an  existing  or  new 
service,  would  be  required  to  complete 
the  requirements  for  an  NCD.  We 
rejected  this  option  because  we  believe 
that  manv  telehealth  applications  are 
existing  services  provided  through  a 
different  delivery  mechanism.  We 
believe  that  subjecting  all  requests  for 
addition  to  the  evidence-based 
requirements  of  an  NCD  would  be 
unnecessary,  and  would  be  contrary  to 
the  public  interest. 

Comment:  A  large  number  of 
commenters  applauded  the  addition  of 
the  psychiatric  diagnostic  interview 
examination  to  the  list  of  telehealth 
services.  Commenters  generally  agreed 
that  the  psychiatric  diagnostic  interview 
includes  components  that  are 
comparable  to  an  initial  office  visit  or 
consultation,  which  are  currently 
telehealth  services. 

Response:  We  agree  with  the 
comment. 

Comment:  We  received  two  comments 
regarding  general  telehealth  policy  One 
commenter  urged  us  to  expand  the 
definition  of  an  originating  site.  For 
example,  the  commenter  believes  that 
hospitals  with  inadequate  physician 
ratios  relative  to  the  treatment  of  acute 
ischemic  stroke  patients  should  be 


considered  as  an  originating  site, 
regardless  of  geographic  location  or 
whether  the  hospital  is  located  in  a 
designated  health  professional  shortage 
area.  The  other  comment  pertained  to 
the  physician  or  practitioner  who 
provides  the  telehealth  service  at  the 
distant  site.  In  this  regard,  one 
association  encouraged  us  to  support 
the  addition  of  speech  language 
pathologists  and  audiologists  to  the  list 
of  practitioners  that  may  provide  and 
receive  payment  for  telehealth  services. 

Response:  The  statute  permits 
hospitals  to  serve  as  originating  sites  for 
any  Medicare  telehealth  service  as  long 
as  the  hospital  is  located  in  a  rural 
HPSA  or  in  a  non-MSA  county.  Thus, 
the  commenter  would  be  able  to  serve 
as  an  originating  site  for  the  treatment 
of  acute  ischemic  stroke  patients  if  the 
hospital  is  located  in  these  geographic 
areas.  The  statute  is  explicit  regarding 
the  types  of  practitioners  who  can 
provide  and  receive  payment  for 
telehealth  services.  Speech  language 
pathologists  and  audiologists  are  not 
included  within  the  list  of  medical 
professionals  that  may  provide  and  or 
receive  payment  for  telehealth  services 
at  the  distant  site.  We  are  reviewing 
these  issues  as  part  of  a  report  to  the 
Congress  as  required  by  the  BIPA. 

Result  of  Evaluation  of  Comments 

We  are  adopting  the  process  to  add  or 
delete  telehealth  services  and  adding 
the  psychiatric  diagnostic  interview 
examination  to  the  list  of  telehealth 
services  as  stated  in  the  proposed  rule. 
Additionally,  we  are  referencing  the 
process  to  add  or  delete  services  at  new 
§410. 78(f). 

H.  Definition  for  ZZZ  Global  Periods 

Services  with  ZZZ  global  periods  are 
add-on  services  that  can  be  billed  only 
with  another  service.  Before  CY  2003, 
we  paid  only  the  incremental 
intraservice  work  and  practice  expense 
RV^Us  associated  with  the  add-on 
service  for  a  code  with  a  global  indicator 
of  ZZZ.  Any  pre-ser\'ice  or  post-service 
work  associated  with  a  service  with  a 
global  indicator  of  ZZZ  is  considered 
accounted  for  in  the  base  procedure 
with  w  hich  these  add-on  services  must 
be  billed.  However,  based  on  comments 
from  the  RUC  and  specialty  societies 
that  some  add-on  services  contain 
separately  identifiable  post-service  work 
and  practice  expense  RVUs,  we 
proposed  to  revise  the  current  definition 
of  a  ZZZ  global  period  as  follows: 
"ZZZ  -  Code  related  to  another 
service  and  is  always  included  in  the 
global  period  of  the  other  service  (Note: 
Physician  work  is  associated  with  intra- 


service time  and  in  some  instances  the 
post-service  time)." 

Comments:  The  commenters 
supported  this  change.  However,  several 
specialty  organizations,  as  well  as  the 
RUC.  stated  that  there  are  instances 
when  pre-service  time  should  be 
considered,  and  they  recommended  that 
we  amend  the  definition  to  include  pre- 
and  post-service  time. 

Response:  We  agree  with  the 
commenters  and  will  revise  the 
definition  to  consider  pre-service  time 
as  well  post-service  time.  However, 
when  a  code  with  a  ZZZ  global 
indicator  is  considered  by  the  RUC  or 
PEAC,  we  will  require  that  all  base 
codes  with  which  the  ZZZ  codes  are 
billed  are  also  considered  by  the  RUC 
and  PEAC  to  assure  that  both  physician 
work  and  practice  expense  RVUs  are 
appropriate  for  the  base  and  add-on 
codes  and  to  assure  that  no  duplicate 
payment  is  made. 

Result  of  Evaluation  of  Comments 

The  definition  of  a  ZZZ  global  period 
will  be  revised  as  follows: 

"ZZZ  =  Code  related  to  another 
service  and  is  always  included  in  the 
global  period  of  the  other  service  (Note: 
Physician  work  is  associated  with  intra- 
service time  and  in  some  instances  the 
pre-  and  post-service  time)." 

/.  Change  in  Global  Period  for  CPT  Code 
77789  (Surface  Application  of  Radiation 
Source) 

Based  on  a  suggestion  from  the  RUC, 
we  proposed  to  change  the  global  period 
for  CPT  code  77789  (surface  application 
of  radiation  source)  from  a  90-day  global 
period  to  a  000-day  global  period.  We 
stated  that  we  did  not  need  to  adjust  the 
current  work  values  or  the  practice 
expense  inputs  for  supplies  and 
equipment,  but  we  would  adjust  the 
clinical  staff  practice  expense  inputs  to 
reflect  that  there  is  no  post-procedure 
visit. 

Comment:  The  commenters  supported 
this  change  and  noted  that  the  PEAC 
attributed  clinical  times  for  this  CPT 
code  of  34  minutes  for  the  registered 
nurse  and  6  minutes  for  the  physicist. 
The  commenters  did  not  believe  the 
practice  expense  RVUs  should  change 
significantly,  if  at  all.  as  a  result  of  this 
adjustment  in  the  global  periodv 

Response:  We  had  not  received  the 
PEAC  recommendations  at  the  time  the 
proposed  rule  was  written,  and  we 
proposed  a  change  to  the  original  CPEP 
inputs  that  included  time  for  a  post- 
procedure visit.  We  have  reviewed  and 
accepted  the  above  PEAC  recommended 
clinical  staff  times. 
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Result  of  Evaluation  of  Comments 

We  are  changing  the  global  period  for 
CPT  code  77789  (surface  application  of 
radiation  source)  from  a  90-day  global 
period  to  a  000-day  global  period  as 
proposed. 

/.  Technical  Change  for 
§410.61(d)(ll(ml  Outpatient 
Rehabilitation  Services 

Based  on  comments  received  that 
§ 410.61  (d)(l)(iii)  incorrectly  references 
"physical"  therapy  when  it  should 
reference  "occupational"  therapy,  we 
proposed  to  revise  §410.61(d)(l)(iii]  to 
correct  this  error. 

}  imhI  1)«'<  ismn 

Nil  t;onun»;nts  were  received  on  this 
proposed  technical  correction.  We  will 
correct  §410.61(d)(l)(iii)  by  replacing 
the  word  "physical"  with 
"occupational"  as  proposed. 

a:.  HCPCS  G-Codes  From  June  28.  2002 
Proposed  Rule 

In  the  June  28.  2002  rule  we  proposed 
the  following  new  HCPCS  G  codes. 

1.  Codes  for  Treatment  of  Peripheral 
Neuropathy 

Effective  for  services  furnished  on  or 
after  July  1,  2002.  Medicare  will  cover 
an  evaluation  (examination  and 
treatment)  of  the  feet  every  six  months 
for  individuals  with  a  documented 
diagnosis.  This  policy  is  a  national 
coverage  determination. 

G0245:  Initial  physician  evaluation  of 
a  diabetic  patient  with  diabetic  sensory 
neuropathy  resulting  in  a  loss  of 
protective  sensation  (LOPS)  which  must 
include  the  procedure  used  to  diagnose 
LOPS;  a  patient  history;  and  a  physical 
examination  that  consists  of  at  least  the 
following  elen]ents — 

(a)  Visual  inspection  of  the  forefoot, 
hindfoot  and  toe-web  spaces; 

(b)  Evaluation  of  protective  sensation: 

(c)  Evaluation  of  toot  structure  and 
biomechanics; 

(d)  Evaluation  of  vascular  status  and 
skin  integrity; 

(e)  Evaluation  and  recommendation  of 
footwear;  and 

(f)  Patient  education. 

We  proposed  to  crosswalk  work  and 
malpractice  RVUs  and  the  practice 
t'xponse  inputs  from  CPT  code  99202.  a 
level  two,  new  patient  office  visit  code. 
We  proposed  to  revalue  the  practice 
expense  RVUs  using  the  practice 
expense  methodology  once  we  have 
utilization  data  for  these  codes. 

G0246:  Follow-up  evaluation  of  a 
diabetic  patient  with  diabetic  sensory 
neuropathy  resulting  in  a  loss  of 
protective  sensation  ILOPSj  to  include 
at  least  the  following,  a  patient  history 


dnd  physical  examination  that 
includes — 

(a)  Visual  inspection  of  the  forefoot, 
hindfoot  and  toe-web  spaces; 

(b)  Evaluation  of  protective  sensation; 

(c)  Evaluation  of  foot  structure  and 
biomechanics; 

(d)  Evaluation  of  vascular  status  and 
skin  intecrity; 

(e)  Evaluation  and  recommendation  of 
footwear;  and 

(fl  Patient  education. 

We  proposed  to  crosswalk  the  work 
and  malpractice  RVUs  from  CPT  code 
99212.  a  level  two.  established-patient 
office  visit  code.  We  also  proposed  to 
crosswalk  the  practice  expense  inputs 
from  CPT  code  99212  and  to  revalue  the 
practice  expense  RVUs  using  the 
practice  expense  methodology  once  we 
have  utilization  data  for  these  codes. 

G0247:  Routine  foot  cate  of  a  diabetic 
patient  with  diabetic  sensory 
neuropathy  resulting  in  a  loss  of 
protective  sensation  (LOPSI  to  include  if 
present,  at  least  the  following — 

(a)  Local  care  of  superficial  wounds; 

(b)  Debridement  of  corns  and  calluses; 
and 

(c)  Trimming  and  debridement  of 
nails. 

We  proposed  to  crosswalk  the  work 
and  malpractice  RVUs  and  the  practice 
expense  inputs  from  CPT  code  11040. 
Debridement:  skin;  partial  thickness.  We 
would  revalue  the  practice  expense 
RVUs  using  the  practice  expense 
methodology  once  we  have  utilization 
data  for  this.  code. 

Comment:  The  American  Podiatric 
Medical  Association  (APMA)  believes 
that  the  RVUs  assigned  to  HCPCS  codes 
G0245  and  G0246  are  too  low.  They  do 
not  believe  that  the  assigned  RVUs 
account  for  the  physician  work  and 
practice  expense  required  to  perform 
those  services.  They  recommended  that 
we  crosswalk  the  RVUs  from  CPT  codes 
99203  and  99213  to  these  codes  instead 
of  the  crosswalk  we  actually  used,  from 
CPT  codes  99202  and  99212.  They  also 
commented  that  the  RVUs  assigned  for 
G0247  were  too  low  and  should  be 
increased  as  the  assigned  RVUs  did  not 
account  for  the  required  physician 
work.  Alternatively,  they  recommended 
that  we  delete  G0247  and  allow  a 
physician  to  report  CPT  codes  that 
described  similar  services.  A  large 
medical  clinic  commented  that  they 
were  not  sure  why  CMS  had 
implemented  these  codes.  They  believe 
that  if  the  only  reason  for  creating  codes 
was  to  permit  us  to  track  the  services, 
this  reason  is  insufficient  because  the 
codes  cause  significant  administrative 
burden  to  physician  practices.  They 
believe  that  providers  could  use  other 
CPT  codes  to  report  these  services 


instead  of  the  G  codes.  A  carrier  medical 
director  familiar  with  these  services 
commented  that  G0247  is  overvalued 
because  the  most  common  service 
provided  using  this  code  will  be  toe  nail 
trimming  and  debridement  and  that  the 
CPT  code  for  foe  nail  trimming  and 
debridement  is  valued  much  lower  then 
G0247. 

Response:  These  G  codes  were  created 
to  implement  a  national  coverage 
determination  (NCD).  The  coverage 
detiMiiiii.ition  was  very  specific  with 
regard  to  the  required  components  of 
each  service.  Furthermore,  the  NCD 
specifically  allowed  these  services  to  be 
performed  no  more  than  every  six 
months  and  allowed  the  initial  visit  to 
be  performed  only  once  per  physician 
for  the  lifetime  of  a  beneficiary.  Creation 
of  these  G  codes  allows  us  to  implement 
the  coverage  decision,  especially  with 
regard  to  the  required  frequency 
limitation  and  to  track  the  utilization  of 
these  services  while  minimizing 
provider  burden.  Reporting  these 
services  with  CPT  evaluation  and 
management  (E/M)  codes  and  procedure 
codes  would  have  resulted  in  numerous 
post-pav  audits  while  creation  of  a 
modifier  to  be  used  in  conjunction  with 
such  CPT  codes  would  have  been  quite 
burdensome  and  resulted  in  just  as 
many  post  pay  audits.  Therefore,  we 
plan  to  continue  requiring  these  G  codes 
for  reporting  of  these  services. 

Witn  regard  to  the  valuation  of  these 
services  we  will  finalize  the  proposed 
RVUs.  This  service  is  provided  to  those 
diabetic  beneficiaries  who  are  "at  risk" 
for  foot-care  problems  but  who  do  not 
have  an  injury  or  illness  of  the  foot.  Any 
service  provided  to  a  diabetic 
beneficiary  with  an  illness  or  injury  to 
the  foot  (for  example,  foot  pain,  foot 
ulcer,  foot  infection)  should  be  reported 
using  the  appropriate  CPT  codes  (for 
example.  E/M  service,  debridement 
service).  Furthermore,  the  requirements 
for  provision  of  care  to  LOPS  patients 
are  clearly  set  forth  in  the  NCD.  Nothing 
beyond  those  requirements  need  be 
performed  in  order  to  report  a  LOPS 
HCPCS  code.  Careful  scrutiny  of  the 
requirements  for  provision  of  initial 
LOPS  services  shows  that  they  are  most 
similar  to  the  requirements  of  a  level  2 
E/M  service.  The  lack  of  illness,  injury, 
or  deformity  in  these  patients  and  the 
requirements  that  the  practitioners  need 
only  to  take  a  history  and  to  examine 
the  foot  are  quite  similar  to  the 
requirements  of  CPT  code  99202:  an 
expanded  problem  focused  history,  an 
expanded  problem  focused 
examination,  and  straightforward 
medical  decision  making.  For  follow-up 
patients  who  do  not  have  an  illness, 
injury,  or  deformity,  the  requirements  of 
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the  NCD  are  quite  similar  to  the 
requirements  of  CPT  code  99212:  a 
problem  focused  history,  a  problem 
focused  examination,  and 
straightforward  medical  decision 
making.  With  regard  to  G0247.  we  agree 
with  the  carrier  medical  director  who 
stated  that  the  most  commonly 
performed  procedure  would  be  toenail 
trimming  and  or  debridement.  However, 
review  of  the  work  RV'Lis  for  CPT  codes 
11719  (0.17),  11720  (0.32).  11721  (0.54), 
11055  (0.43),  11056  (0.61),  11057  (0.79). 
and  11040  (0.50)  shows  that  we  have 
properly  valued  this  service  We  believe 
that  a  work  value  nf  0  50  RVUs 
appropriately  accounts  for  what  is  likely 
to  be  the  typical  combination  of  services 
provided  to  eligible  beneficiaries. 

Result  of  Evaluation  of  Comments 

We  will  continue  requiring  these  G 
codes  for  reporting  of  these  services  and 
are  finalizing  the  RVL's  as  proposed 

2.  Current  Perception  Sensorv  Nerve 
Conduction  Threshold  Test  (SNCT) 

G0255:  Current  Perception  Threshold.' 
Sensory  Nerve  Conduction  Test,  (SNCT) 
per  limb,  any  nerve 

We  proposed  a  G-code  that  represents 
SNCT  as  a  diagnostic  test  used  to 
diagnose  sensory  neuropathies.  This  test 
is  noninvasive  and  uses  a  transcutaeous 
electrical  stimulus  tn  evoke  a  sensation 
However,  we  determined  that  there  is 
insufficient  scientific  or  clinical 
evidence  to  consider  the  use  of  this 
device  as  reasonable  and  necessarv 
within  the  meaning  of  section 
1862(a)(1)(A)  of  the  Act  and  indicated 
Medicare  will  not  pay  for  this  type  of 
test. 

Comment:  One  commenter  requested 
that  the  descriptor  for  this  code  be 
revised,  as  the  current  descriptor 
"Current  Perception  Threshold/Sensory 
Nerve  Conduction  Test"  is  very  similar 
to  other  codes  for  example,  the  short 
descriptor  for  CPT  code  95904  is  "Sense 
Ner\e  Conduction  Test"   The 
commenter  recommended  changing  the 
descriptor  for  this  G  code  to  'Current 
Perception  Threshold  Test '. 

Response  We  appreciate  the 
commenters  bringing  this  to  our 
attention  and  have  revised  the  short 
descriptor  for  this  G  code  to  address  the 
concern  they  raised  The  short 
descriptor  for  this  Ci  code  will  be 
"Current  perception  threshold  test". 

Result  of  Evaluation  of  Comments:  We 
will  finalize  our  proposal  for  G0255  but 
will  revise  the  short  descriptor  as 
discussed  above. 

3.  Positron  Emission  Tomography  (PET) 
Codes  for  Breast  Imaging 

Medicare  has  expanded  the  coverage 
indications  for  PET  scanning  to  include 


imaging  for  breast  cancer,  and  we  have 
created  codes  that  describe  staging  and 
restaging  after  or  prior  to  the  course  of 
treatment  of  breast  cancer  We  also 
created  a  PET  scan  code  to  evaluate  the 
response  to  treatment  of  breast  cancer. 
PET  imaging  for  initial  diagnosis  of 
breast  cancer  and'nr  surgical  planning 
for  breast  cancer  are  described  by  a  (TT 
code,  but  Medicare  will  not  cover  the 
procedure  for  this  diagnosis. 

G0252  PET  imaging  for  initial 
diagnosis  of  breast  cancer  and  lor 
surgical  planning  for  breast  cancer  (for 
example,  initial  staging  of  axillary 
Ivmph  nodes  i.  not  covered  bv  Medicare 

We  stated  that  this  code  is  not 
covered  by  Medicare  because  there  is  a 
national  non-coverage  determination  for 
the  use  of  PET  imagen,'  for  the  initial 
diagnosis  of  breast  cancer  and  initial 
staging  of  axillary  lymph  nodes. 

G0253:  PET  imaging  for  breast  cancer, 
full  and  partial-rwg  PET  scanners  only, 
staging.- restaging  after  or  prior  to  course 
of  treatment. 

G0254  PET  imaging  for  breast  cancer, 
full  and  partial-ring  PET  scanners  only, 
evaluation  of  response  to  treatment, 
performed  during  course  of  treatment. 

We  proposed  that  the  TC  and  global 
for  both  of  these  codes  be  carrier-priced. 
For  the  PC  for  codes  G0253  and  G0254. 
we  proposed  to  make  the  PC  work  RVU 
equal  to  1.87  and  use  practice  expense 
RVUs  of  0.58  and  malpractice  RVUs  of 
0  07  since  there  are  no  direct  inputs  for 
PC  services. 

Comments:  Commenters  expressed 
appreciation  for  creation  of  these  G 
codes:  however,  one  commenter  was 
concerned  that  the  TC  and  global 
component  of  these  codes  will  be 
carrier-priced  which,  the  commenter 
contended,  could  lead  to  widely  varvinp 
and  unjustifiably  low  payment  rates, 
particularly  if  there  is  no  national 
benchmark 

Response:  (.tamers  use  a  variety  of 
methods  and  resources  when 
developing  payment  rates  for  services 
that  they  are  responsible  for  pricing.  We 
do  not  believe  that  having  the  carriers 
price  these  codes  will  lead  to 
unjustifiably  low  payment  rates. 

Result  of  Evaluation  of  Comments:  We 
are  adopting  the  proposals  for  these  G 
codes:  however,  we  have  made  editorial 
revisions  to  the  descriptors  for  G0252 
and  G0253  to  more  accurately  describe 
the  service  provided.  The  revised 
descriptors  are  as  follows: 

G0252:  PET  imaging,  full  and  partial- 
ring  PET  scanners  only,  for  initial 
diagnosis  of  breast  cancer  and  /or 
surgical  planning  for  breast  cancer  (for 
example,  initial  staging  of  axillary 
lymph  nodes). 


G0253:  PET  imaging  for  breast  cancer, 
full  and  partial-ring  PET  scarmers  only, 
staging/ restaging  of  local  regional 
recurrence  or  distant  metastases  (that  is, 
staging/ restaging  after  or  prior  to  course 
of  treatment). 

4 .  Home  Prothrombin  Time 
international  Normalized  Ratio  (INR) 
Monitoring  for  Anticoagulation 
Management 

For  services  furnished  on  or  after  July 
1 .  2002,  Medicare  will  cover  the  use  of 
home  prothrombin  time  or  INR 
monitoring  in  a  patient's  home  for 
anticoagulation  management  for 
patients  with  mechanical  heart  valves. 
A  physician  must  prescribe  the  testing. 
The  patient  must  have  been 
anticoagulated  for  at  least  three  months 
prior  to  use  of  the  home  INR  device,  and 
the  patient  must  undergo  an  education 
program  The  testing  with  the  device  is 
limited  to  a  frequency  of  once  per  week. 

G0248:  Demonstration,  at  initial  use, 
of  home  INR  monitoring  for  a  patient 
with  mechanical  heart  valve(s)  who 
meets  Medicare  coverage  criteria,  under 
the  direction  of  a  physician;  includes: 
demonstration  use  and  care  of  the  INR 
monitor,  obtaining  at  least  one  blood 
sample  provision  of  instructions  for  • 

reporting  home  INR  test  results  and 
documentation  of  a  patient's  ability  to 
perform  testing. 

We  proposed  that  this  code  be 
assigned  no  work  RVUs  and  .01 
malpractice  RVUs.  For  the  practice 
expense  inputs,  we  proposed  75     ^ 
minutes  of  RN/LPN/MTA  staff  time;  a 
supply  list  including  four  test  strips, 
lancets  and  alcohol  pads,  a  patient 
education  booklet,  and  batteries  for  the 
monitor;  and  equipment  consisting  of  a 
home  INR  monitor.  These  proposed 
inputs  result  in  an  estimated  practice 
expense  RVU  of  2.92. 

G0249:  Provision  of  test  materials  and 
equipment  for  home  INR  monitoring  to 
patient  with  mechanical  heart  valve(s) 
who  meets  Medicare  coverage  criteria. 
Includes  provision  of  materials  for  use 
in  the  home  and  reporting  of  test  results 
to  physician:  per  4  tests. 

We  proposed  this  code  be  assigned  no 
work  RVUs  and  .01  malpractice  RVUs. 
For  the  practice  expense  inputs,  we 
proposed  13  minutes  of  RN/LPN/MTA 
staff  time;  a  supply  list  including  four 
test  strips,  lancets  and  alcohol  pads,  and 
equipment  consisting  of  a  home  INR 
monitor.  These  resulted  in  an  estimated 
practice  expense  RVU  of  2.08. 

G0250:  Physician  review/ 
interpretation  and  patient  management 
of  home  INR  test  for  a  patient  with 
mechanical  heart  valve(s)  who  meets 
other  coverage  criteria;  per  4  tests  (does 
not  require  face-to  face  service) 
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We  proposed  this  code  be  assigned 
0.18  work  RVUs  and  .01  malpractice 
RVlJs.  We  stated  that  there  would  be  no 
direct  practice  expense  inputs  for  this 
code,  and  the  use  of  the  practice 
expense  methodology  to  develop  the 
indire<;t  practice  expense  of  the 
physician  performing  this  service 
resulted  in  an  estimated  practice 
expense  RVU  of  0.07.  Note:  Subsequent 
to  the  publication  of  the  proposed  rule, 
we  updated  the  payment  rates  for  home 
PT/INR  monitoring  via  Program 
Memorandum  AB-02-112  (July  31, 
2002).  Based  on  a  correction  in  the 
practice  expense  methodology  used  to 
calculate  the  practice  expense  RVUs 
issued  in  the  Program  Memorandum 
AB-02-064  on  May  2.  2002  and 
included  in  the  lune  28.  2002  proposed 
rule  there  was  an  increase  in  practice 
expense  RVUS  for  G0248  to  3.06  and  to 
3.28  for  G0249  effec:tive  for  services 
performed  after  October  1.  2002. 

Comment:  A  manufacturer  of 
equipment  used  to  perform  INR 
monitoring  at  home  was  concerned  that 
the  proposed  RVUs  for  the  HCPCS  codes 
used  to  report  Home  INR  monitoring 
services  were  inconsistent  with  the 
RVUs  published  in  Program 
Memorandum  AB-02-1 12  issued  on 
luly  31.  2002.  (This  program 
memorandum  was  issued  to  correct  an 
error  that  had  resulted  in  the  original 
RVUs  for  these  codes  being  too  low.) 
The  commenter  also  requested  that  we 
clarify  the  descriptor  for  the  HC^PCS 
code  Osed  to  report  provision  of  Home 
INR  materials  to  assure  that  Medicare 
only  paid  for  properly  controlled  INR 
tests  that  were  consistent  with  FDA 
labeling. 

Hf'sponse:  The  aforementioned 
program  memorandum  was  issued  after 
the  Proposed  Rule  (NPRM)  was 
published.  We  agree  with  the 
commenter  that  the  physician  fee 
schedule  for  2003  should  reflect  the 
RVUs  as  published  in  the  July  31,  2002 
program  memorandum  and  will  make 
this  change 

With  regard  to  changing  the 
descriptors  for  the  HC>PCS  code  used  to 
report  provision  of  home  INR  test 
materials,  we  will  review  this  issue  and. 
if  appropriate,  clarify  the  descriptor  as 
requested  for  CY  2004. 

Comment:  Several  commenfers  asked 
CMS  to  expand  the  covered  indications 
for  home  INR  monitoring. 

Response:  We  direct  these 
commenters  to  the  published  process  for 
requesting  a  national  coverage 
determination.  In  order  for  the  covered 
indications  to  be  expanded  on  a 
national  level  this  process  must  be 
followed. 


Comment:  A  manufacturer  of 
equipment  used  for  home  INR 
monitoring- pointed  out  that  there  were 
several  companies  who  manufacture  test 
strips.  Producing  a  test  result  may 
require  one  or  three  test  strips 
depending  on  the  manufacturer. 
Additionally,  the  cost  of  test  strips  from 
each  manufacturer  is  different  and 
Medicare  based  its  payment  on  the  cost 
of  a  test  strip  from  only  one 
manufacturer. 

Response:  We  agree  that  there  are 
several  types  of  test  strips  available. 
However,  we  also  understand  that  not 
all  manufacturers  are  currently 
providing  new  home  INR  monitoring 
equipment  and  that  the  market  share  for 
each  product  is  in  flux.  We  will  review 
the  appropriate  payment  for  this  service, 
including  the  appropriate  amount  to 
include  for  test  strips,  after  we  have 
sufficient  experience  paying  for  this 
service.  The  earliest  time  that  we  could 
consider  proposing  a  change  in  payment 
rate  would  be  for  the  2005  physician  fee 
schedule;  at  that  time,  we  would  have 
18  months  worth  of  payment  data  upon 
which  we  could  base  a  proposal. 

Result  of  Evaluation  of  Comments 

As  indicated  above,  payment  for  CY 
2003  for  these  services  will  reflect  the 
corrections  made  in  the  Program 
Memorandum  AB-02-112  issued  on 
luly  31,2002. 

5.  Bone  Marrow  Aspiration  and  Biopsy 
on  the  Same  Date  of  Service 

We  proposed  a  new  G  code  (GXXXX) 
that  reflects  a  bone  marrow  biopsy  and 
aspiration  procedure  that  is  performed 
on  the  same  date,  at  the  same  encounter, 
through  the  same  incision,  based  on  our 
understanding  that  the  typical  case 
involves  an  aspiration  and  biopsy 
through  the  same  incision. 

We  proposed  physician  work  RVUs  of 
1.56  and  malpractice  RVUs  of  0.04  We 
also  proposed  to  crosswalk  the  practice 
expense  inputs  from  CPT  code  38220, 
Bone  marrow  aspiration,  with  the 
assignment  of  an  additional  five 
minutes  of  clinical  staff  time.  These 
proposed  inputs  in  the  practice  expense 
methodology  resulted  in  an  estimated 
practice  expense  RVU  of  3.32  in  the 
nonfacility  setting  and  0.60  in  the- 
facility  setting. 

We  also  noted  that  if  the  two 
procedures,  aspiration  and  biopsy,  are 
performed  at  different  sites  (for 
example,  contralateral  illiac  crests, 
stemum/illiac  crest,  two  separate 
incisions  on  the  same  iliac  crest  or  two 
patient  encounters  on  the  same  date  of 
service),  the  CPT  codes  for  aspiration 
and  biopsy  would  each  be  used  along 
with  the  -59  modifier. 


Comment:  Two  commenters,  one 
representing  a  provider  and  the  other  a 
specialty  organization,  agreed  with  the 
proposal  to  create  a  G  code  for  bone 
marrow  aspiration  and  biopsy  oq  the 
same  date  of  service.  However,  another 
specialty  organization  and  the  AMA  did 
not  agree  with  the  creation  of  this  new 
G  code  and  felt  its  creation  was 
unnecessary.  These  commenters 
indicated  that  CPT  currently  has 
sufficient  and  accurate  coding  for  these 
services  that  is,  CPT  codes  38220  and 
38221  which  when  performed  through 
the  same  incision  could  both  be 
reported  with  the  modifier  51  (used  in 
reporting  of  multiple  procedures 
performed  in  the  same  incision) 
appended.  In  addition,  the  commenters 
stated  that  the  descriptor  for  this  code 
does  not  adequately  describe  the 
procedure  for  which  it  is  intended  as  it 
does  not  specifically  state  "through  the 
same  incision."  This  could  lead  to  a 
denial  of  services  of  all  bone  marrow 
aspiration  and  biopsies  performed  on 
the  same  date  of  service. 

Response:  After  review  of  the 
comments,  we  agree  that  this  code 
should  go  through  the  CPT  process. 
Therefore,  we  are  withdrawing  our 
proposal  to  create  this  code.  We  will 
submit  a  code  for  "Bone  Marrow  Biopsy 
and  Aspiration  performed  in  the  same 
bone"  to  CPT  in  time  for  the  2004  CPT 
cycle. 

Result  of  Evaluation  of  Comments 

We  will  not  proceed  with  a  separate 
G  code  for  bone  marrow  biopsy  and 
aspiration  procedure  that  is  performed 
on  the  same  date,  at  the  same  encounter. 

Creation  of  G  Codes 

Comment:  Several  commenters 
expressed  concern  about  the  increasing 
freiquency  of  G  codes  being  issued  by  us. 
Commenters  believed  that,  in  the 
interest  of  coding  standardization, 
accuracy,  and  clarity.  G  codes  should 
only  be  developed  as  a  last  resort  and 
should  be  temporary.  Commenters 
believed  that  an  annual  meeting  with  us 
to  discuss  codes  that  may  be  necessary 
to  accommodate  new  payment  and 
coverage  policies  would  help  reduce  the 
number  of  G  codes.  Some  commenters 
also  asked  for  greater  physician 
involvement  in  the  HCPCS  editorial 
process  (for  example,  direct 
representation  of  the  physician 
community  on  the  panel). 

Response:  We  agree  that,  where 
appropriate.  G  codes  should  be 
temporary  Unfortunately,  it  is 
sometimes  necessary  to  develop  G  codes 
to  accommodate  changes  in  legislation, 
regulation,  coverage,  and  payment 
policy.  The  timetable  for  such  changes 
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is  not  necessarily  consistent  with  the 
timetable  for  CPT  publication  and 
frequently  these  changes  must  be  made 
on  a  quarterly  basis. 

In  2002  CMS  and  CPT  staff,  working 
together,  reviewed  all  existing  G  codes 
and  agreed  to  transition  over  20  of  them 
to  CPT  codes.  Therefore,  for  2003  many 
G  codes  are  being  deleted  in  favor  of 
newly  created  CPT  codes.  (See  section 
IV  for  a  discussion  of  deleted  G  codes). 
We  believe  that  an  annual  review  of  G 
codes  by  CMS  and  CPT  staff  is  the  best 
way  to  determine  which  G  codes  should 
be  transitioned  to  CPT  codes  and  the 
process  to  use  for  such  a  transition 
Therefore,  we  plan  to  continue  working 
with  CPT  staff  on  an  annual  basis  to 
continue  transitioning  existing  G  codes 
to  CPT  codes.  We  believe  such  an 
annual  comprehensive  review  will 
address  the  commenters"  concerns. 
However,  we  do  wish  to  emphasize  that 
we.  when  appropriate,  does  consult 
with  interested  providers  prior  to  the 
creation  of  G  codes  in  order  to  facilitate 
coding  clarity  and  minimize  physician 
burden. 

L  Endoscopic  Base  For  Urology  Codes 

Cystoscopy  and  treatment  CPT  codes 
52234,  52235,  and  52240  were 
inadvertently  identified  in  the  Medicare 
Physician  Fee  Schedule  Database  as 
services  subject  to  the  reductions  for 
multiple  procedures  as  opposed  to  the 
procedural  reduction  rules  specific  to 
endoscopic  services.  This  has  resulted 
in  our  overpaying  for  these  services.  We 
proposed  applying  the  endoscopic 
reduction  rules  to  these  services  and 
identified  CPT  code  52000  as  the 
endoscopic  base  code  for  these  services. 

Comment:  The  American  Urological 
Association  was  in  agreement  with  our 
proposal  to  apply  the  endoscopic 
reduction  rules  to  CPT  codes  52234, 
52235. and  52240. 

Final  Decision:  The  endoscopic 
reduction  rules  will  be  applied  to  these 
three  codes  as  proposed. 

M.  Physical  Therapy  and  Occupational 
Therapy  Caps 

Section  4541(c)  of  the  Balanced 
Budget  Act  of  1997  required  application 
of  a  payment  limitation  to  all 
rehabilitation  ser\'ices  provided  on  or 
after  January  1.  1999.  The  limitation  was 
an  annual  per  beneficiar\'  limit  of  SI  500 
on  all  outpatient  physical  therapy  (PT) 
services  (including  speech-language 
pathology  services).  A  separate  Si  500 
limit  was  applied  to  all  occupational 
therapy  (OT)  services.  (The  limitation 
amounts  were  to  be  increased  to  reflect 
medical  inflation.)  The  annual 
limitation  did  not  apply  to  services 
furnished  directly  or  under  arrangement 


by  a  hospital  to  an  outpatient  or  to  an 
inpatient  who  is  not  in  a  covered  Part 
A  stay. 

Section  221  of  the  Balanced  Budget 
Refinement  Act  of  1999  (BBRA)  (Pub.  L. 
106-113.  enacted  on  November  29, 
1999)  placed  a  moratorium  on  the 
application  of  the  payment  limitation 
for  two  years  from  January  1 ,  2000 
through  December  31.  2001.  Section  421 
of  the  Medicare.  Medicaid,  and  SCHIP 
Beneficiarv  Improvement  and  Protection 
Act  of  2000  (BIPA)  (Pub.  L.  106-554, 
enacted  on  December  21.  2000). 
extended  the  moratorium  on  application 
of  the  limitation  to  claims  for  outpatient 
rehabilitation  services  with  dates  of 
service  January  1 ,  2002  through 
December  31,  2002.  As  we  explained  in 
the  June  28,  2002  proposed  rule. 
outpatient  rehabilitation  claims  for 
services  rendered  on  or  after  January  1  ■ 
2003  will  be  subject  to  the  payment 
limitation  unless  the  Congress  acts  to 
extend  the  moratorium. 

Comments:  We  received  comments 
from  associations  and  societies  urging 
us  to  support  the  permanent  repeal  of 
the  Si  500  financial  limitation  on  PT. 
including  speech  language  pathology, 
and  a  separate  Si  500  financial 
limitation  on  OT.  All  commenters  stated 
that  this  financial  limitation  would 
adversely  affect  nursing  home 
beneficiaries  who  receive  Part  B  therapy 
services. 

Response:  As  stated  before,  we  will 
implement  the  outpatient  rehabilitation 
therapy  financial  limitation  via  a 
Program  Memorandum  to  Carriers  and 
Fiscal  Intermediaries,  unless  the 
Congress  acts  to  extend  the  moratorium 
or  repeals  the  legislation. 

ni.  Other  Issues 

.-1.  Definition  of  a  Screening  Fecal- 
Occult  Blood  Test 

One  commenter  suggested  that  the 
current  definition  of  a  screening  fecal- 
occuh  blood  test  at  § 410.37(a)(2)  that 
limits  coverage  to  guaiac-based  tests 
should  be  expanded  to  permit  coverage 
of  another  test.  The  commenter 
suggested  that  this  change  be  made  in 
the  final  rule  because  the  June  2002 
proposed  rule  added  a  variety  of  new 
HCPCS  G  codes  similar  to  the  G  code  for 
which  the  commenter  has  requested  for 
its  new  fecal-occult  blood  test. 

Based  on  our  analysis  of  the 
preliminary  information  we  have  on  the 
new  test,  we  believe  that  it  may  have  the 
potential  for  effective  screening  for 
colorectal  cancer,  and  thus,  we  have 
agreed  with  the  commenter  to  broaden 
the  definition  in  § 410.37(a)(2)  to  permit 
coverage  of  non-guaiac  based  tests. 
However,  in  order  to  establish  national 


coverage  of  the  new  test  under  the 
Medicare  colorectal  cancer  screening 
benefit  we  must  first  compare  the 
clinical  utility  of  the  test  to  the  existing 
guaiac-based  test.  If.  for  instance,  the 
test  is  not  as  effective  as  the  currently 
covered  test,  it  would  not  make  sense  to 
authorize  coverage  as  permitted  by 
section  1861(pp)(l)(D)  of  the  Act." 

To  facilitate  our  consideration  of 
future  coverage  of  other  new  types  of 
fecal-occult  blood  tests,  we  have 
decided  to  amend  §  410.37(a)(2)  to 
provide  that  in  addition  to  the  guaiac- 
based  screening  test,  other  types  of 
fecal-occult  blood  tests  may  be  covered 
under  the  screening  benefit,  if  we 
determine  that  this  is  appropriate 
through  a  national  coverage 
determination  (NCD).  This  change  will 
allow  us  to  conduct  a  more  timely 
assessment  of  other  new  types  of  fecal- 
occult  blood  tests  that  may  have  been 
approved  or  cleared  for  marketing  by 
the  Food  and  Drug  Administration 
(FDA)  than  is  possible  under  the 
standcu-d  rulemaking  process.  We  intend 
to  use  the  NCD  process,  which  includes^ 
an  opportunity  for  public  comments,  for 
evaluating  the  medical  and  scientific 
issues  relating  to  the  coverage  of 
additional  tests  that  may  be  brought  to 
our  attention  in  the  future.  Use  of  an 
NCD  to  establish  a  change  in  the  scope 
of  benefits  is  authorized  by  section 
1871(a)(2)  of  the  Act. 

In  accordance  with  section 
1861(pp)(l)(D)  of  the  Act.  we  have 
discretion  to  determine  that  additional 
tests  or  procedures  are  appropriate  and 
can  be  used  for  the  early  detection  of 
colorectal  cancer.  This  authority  is 
currently  reflected  in  §410.37(a)(l)(v). 
We  are  amending  that  section  to 
announce  that  approval  of  any  new  tests 
or  procedures  for  use  in  early  detection 
of  colorectal  cancer  will  be  made 
through  an  NCD.  The  use  of  an  NCD, 
authorized  by  section  1871(a)(2)  of  the 
Act.  will  permit  public  participation. 
The  NCD  process,  however  will  allow 
Medicare  to  expand  coverage  for 
additional  tests  or  procedures  when 
warranted  more  rapidly  than  the  notice 
and  comment  procedures  of  the 
Administrative  Procedure  Act  would 
normally  permit. 

B.  Clarification  ofSenices  and  Supplies 
Incident  to  a  Physician 's  Professional 
Sen'ices:  Conditions 

In  the  November  2001  final  rule  (66 
FR  55238)  we  revised  regulations  on 
services  and  supplies  furnished  incident 
to  a  physician's  professional  ser\'ices.  In 
the  revised  regulations  at  §  410.26(a)(7) 
we  defined  such  services  and  supplies 
as  "  *   *   *  any  services  and  supplies 
*   *   *  that  are  included  in  section 
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Irtti  Usjun-'^J  "I  i^ie  Act  and  are  not 
specifically  listed  in  the  Act  as  a 
separate  benefit  included  in  the 
Medicare  program." 

We  are  clarifying  that  services  having 
their  own  statutory  benefit  category  are 
covered  under  that  category  rather  than 
as  incident  to  services.  This  means  that 
they  are  subject  to  manual  and  other 
program  operating  instructions 
pertaining  to  their  specific  statutory 
benefit  category.  In  addition,  they  are 
not  required  to  meet  incident  to 
implementing  instructions  such  as  those 
in  section  2050  of  Part  111  of  the 
Medicare  Carriers  Manual  (MCM).  For 
example,  diagnostic  tests  are  covered 
under  section  1861(s)(3)  of  the  Aci  and 
are  subject  to  the  nxjuirements  for 
diagnostic  tests  in  MCM  section  2070. 
Depending  on  the  particular  test,  the 
supervision  requirement  in  section  2070 
may  be  more  or  less  stringent  than  that 
in  section  2050  for  incident  to  services. 
When  diagnostic  tests  are  furnished,  the 
requirements  for  diagnostic  tests  apply, 
and  not  those  for  incident  to  services. 
Likewise,  pneumococcal,  influenza,  and 
hepatitis  B  vaccines  are  covered  under 
.section  1861(s)(10)  of  the  Act  and  do  not 
need  to  meet  incident  to  requirements. 

While  we  believe  our  regulations  are 
clear  on  this  point,  one  of  the  comments 
and  responses  published  in  our 
November  2001  final  rule  has  caused 
some  confusion  on  this  i.«sue.  The 
comment  and  response  were  as  follows: 

Comment:  "Many  commenters 
wanted  us  to  re-emphasize  that  incident 
to  services  set  forth  in  section 
1861(s)(2)(A)  of  the  Act  do  not  include 
Medicare  benefits  separately  and 
independently  listed  in  the  Act,  such  as 
diagnostic  services  set  forth  in  section 
1861(s)(3).  Some  requested  that  we  not 
permit  those  separately  and 
independently  listed  services  to  be 
furnished  as  incident  to  services." 

Response:  "We  realize,  as  did  the 
Congress  with  the  enactment  of  section 
4541(b)  of  the  BBA.  that  many 
services — even  those  that  are  separately 
and  independently  listed — can  be 
furnished  as  incident  to  services. 
However,  this  fact  of  medical  practice  is 
not  inconsistent  with  our  policy.  We 
maintain  that  a  separately  and 
independently  listed  service  can  be 
furnished  as  an  inc:ident  to  service  but 
is  not  required  to  be  furnished  as  an 
incident  to  service.  Furthermore,  even  if 
a  separately  and  independently  listed 
services  is  provided  as  an  incident  to 
service,  the  specific  requirements  of  that 
separately  and  independently  listed 
service  must  be  met.  For  instance,  a 
diagnostic  tost  under  section  1861(s)(3) 
of  the  Act  may  be  furnished  as  an 
incident  to  service.  Nevertheless,  it 


must  also  meet  the  requirements  of  the 
diagnostic  test  benefit  set  forth  in 
§410.32.  Specifically,  the  test  must  be 
ordered  by  the  treating  practitioner,  and 
it  must  be  supervised  by  a  physician. 
'Thus,  if  a  test  requires  a  higher  level  of 
physician  supervision  than  direct 
supervision,  then  that  higher  level  of 
supervision  must  exist  even  if  the  test 
is  furnished  as  an  incident  to  service. 
Accordingly,  we  decline  to  prohibit  a 
separately  and  independently  listed 
service  fnim  being  furnished  as  an 
incident  to  service.  Instead,  we  reiterate 
that  a  separately  and  independently 
listed  service  need  not  meet  the 
requirements  of  an  incident  to  service." 

The  intent  of  the  above  response  was 
to  state  that  for  a  service  having  its  own 
separately  and  independently  listed 
statutory  benefit  category.  Medicare 
carriers  should  apply  the  requirements 
of  that  separately  listed  benefit  category 
and  not  also  apply  the  incident  to 
requirements.  We  interpret 
§ 410.26(a)(7)  literally.  That  is,  incident 
to  services  and  supplies  covered  under 
1861(s)(2)(A)  of  the  Act  means  services 
and  supplies  not  having  their  own 
independent  and  separately  listed 
statutory  benefit  category. 

Perhaps  it  could  be  argued  that  any 
service  provided  under  the  direct 
supervision  of  a  physician  could  be 
considered  an  incident  to  ser\'ice. 
However,  the  Congress  specifically 
provided  for  the  many  separate  benefit 
categories  of  medical  and  health 
services  in  the  Act.  We  believe  that  the 
Congress  intended  for  incident  to 
services  to  be  a  catch-all  category  to 
allow  payment  for  certain  services  and 
supplies  commonly  furnished  in  a 
physician's  office  and  not  having  their 
own  separate  benefit  category.  The 
billing  of  services  with  their  own 
separate  and  independent  coverage 
benefit  categories  as  incident  to  may 
circumvent  the  coverage  and  payment 
rules  applicable  to  those  other 
categories.  Therefore,  only  services  that 
do  not  have  their  own  benefit  category 
are  appropriately  billed  as  incident  to  a 
physician  service.  Examples  of  benefit 
categories  are  diagnostic  X-ray  tests 
(section  1861(s)(3)  of  the  Act)' and 
influenza  vaccine  and  its  administration 
(section  1861(s)(10)(A)  of  the  Act). 

However,  since  section  4541(b)  of  the 
BBA  allows  certain  services  with  their 
own  benefit  category  (that  is,  outpatient 
physical  therapy  services  (including 
speech-language  pathology  ser\'ices)  and 
outpatient  occupational  therapy)  to  also 
be  provided  as  incident  to  services,  we 
cannot  prohibit  physicians  and 
practitioners  from  billing  these  services 
as  incident  to.  However,  when  these 
services  are  billed  incident  to. 


requirements  in  Medicare  Carriers 
Manual  section  2050  must  also  be  met. 
Note  that  the  personal  (in-the-room) 
supervision  requirements  for  physical 
and  occupational  therapy  assistants 
apply  only  to  the  private  practice 
setting.  The  services  of  nurse 
practitioners,  clinical  nurse  specialists 
and  physician's  assistants  may  be  billed 
as  incident  to  a  physician's  service  if  the 
incident  to  requirements  are  met,  or 
those  practitioners  may  bill  their 
services  separately  under  their  own 
benefit. 

C.  Five-  Year  Review  of  Gastroenterology 
Codes 

In  the  November  2001  final  rule,  (66 
FR  55246).  we  finalized  work  RVUs  for 
several  gastrointestinal  endoscopy  codes 
that  were  reviewed  by  the  RUC  during 
the  five-year  review  of  physician  work. 
However,  we  asked  the  RUC  to  review 
several  families  of  gastrointestinal 
endoscopy  codes  to  ensure  that  no  rank 
order  anomalies  existed  within  those 
families.  The  procedures  for 
gastrointestinal  stent  placement  were 
among  those  families.  Although  we  have 
not  received  further  RUC 
recommendations  for  any 
gastrointestinal  endoscopy  codes, 
several  specialty  societies  have 
submitted  further  information  regarding 
the  physician  work  required  to  perform 
gastrointestinal  stent  placement 
services.  We  have  reviewed  this 
information  and  are  making  several 
adjustments  to  the  RVUs  for  these 
ser\'ices.  These  adjustments  are  interim 
and  we  will  respond  to  comments 
concerning  these  adjustments  in  next 
year's  final  rule. 

CPT  code  43219     Esoph  agoscopy. 
rigid  or  flexible:  with  insertion  of  plastic 
tube  or  stent 

Based  on  the  information  we  have 
reviewed  (including  physician 
intraservice  time  data),  there  is  no 
compelling  evidence  that  the  physician 
work  of  this  procedure  is  inappropriate. 
The  work  increment  (1.21  work  RVUs) 
beyond  the  base  procedure  CPT  code 
43200.  Esophagoscopy,  rigid  or  flexible; 
with  or  without  collection  of 
specimenls]  by  brushing  or  washing 
(separate  procedure)  is  appropriate. 
Therefore  we  are  maintaining  2.8  work 
RVUs  for  CPT  code  43219. 

CPT  code  43256     Upper 
gastrointestinal  endoscopy  including 
esophagus,  stomach,  and  either  the 
duodenum  and/or  jejunum  as 
appropriate:  with  transendoscopic  stent 
placement  (includes  predilationi 

This  code  currently  has  4.60  work 
RVUs.  We  reviewed  physician  time  data 
for  this  service  and  believe  that  it  is 
overvalued  compared  to  the  value  of 
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other  stent  placement  procedures. 
Therefore,  to  place  it  in  the  proper  rank 
order  to  other  stent  placement  codes,  we 
are  assigning  it  4.35  work  RVUs.  This 
makes  the  incremental  work  (1.96  work 
RVUs)  above  the  base  procedure  CPT 
code  43235,  Upper  gastrointestinal 
endoscopy  including  esophagus, 
stomach  and  either  the  duodenum  and/ 
or  jejunum  as  appropriate:  diagnostic, 
with  or  without  collection  of 
specimen(s)  by  brushing  or  washing 
(separate  procedure),  in  line  with  other 
stent  placement  codes. 

CPT  code  44383     Ileoscopy.  through 
stoma:  with  transendoscopic  stent 
placement  (includes  predilation) 

This  code  currently  has  3.26  work 
RVUs.  We  reviewed  physician  time  data 
for  this  code  and  compared  it  to  other 
stent  placement  codes.  The  incremental 
work  value  (2.21  work  RVUs)  above  the 
base  procedure  CPT  code  44380, 
Ileoscopy,  through  stoma:  diagnostic, 
with  or  without  collection  of 
specimen(s)  by  brushing  or  washing 
(separate  procedure),  is  high.  Therefore, 
we  are  reducing  the  work  RVUs  to  2.94. 
This  gives  it  an  incremental  work  value 
of  1.89  work  RVUs  which  is  similar  to 
the  incremental  work  value  of  CPT  code 
44397.  Colonoscopy  through  stoma: 
with  transendoscopic  stent  placement 
(includes  predilation),  and  places  it  in 
the  proper  rank  order  with  other  stent 
placement  codes. 

D.  Critical  Access  Hospital  Emergency 
Services  Requirements 

Section  1820  of  the  Act  provides  for 
a  nationwide  Medicare  Rural  Hospital 
Flexibility  Program  (MRHF).  The  Act 
also  provides  that  certain  rural 
providers  may  be  designated  as  critical 
access  hospitals  (CAHs)  under  the 
MRHF  program  if  they  meet  qualifying 
criteria  and  the  conditions  for 
designation  specified  in  the  statute. 
Implementing  regulations  for  section 
1820  of  the  Act  are  located  at  42  CFR 
part  485.  subpart  F. 

Section  1820(c)(2)(B)  of  the  Act 
implements  specific  conditions  of 
participation  (CoPs)  that  a  facility  must 
meet  to  be  designated  a  CAH.  The 
statutory  criteria  for  State  designation  as 
a  CAH  require,  in  part,  that  the  facility 
makes  available  24-hour  emergency  care 
services  that  a  State  determines  are 
necessar)'  for  ensuring  access  to 
emergency  care  services  in  each  area 
served  bv  a  CAH.  To  help  protect  the 
health  and  safety  of  Medicare  patients 
who  seek  emergency  medical  care  at  a 
CAH,  our  regulations  at  §485.618 
require  CAHs  to  provide  emergency  care 
necessary  to  meet  the  needs  of  its 
patients. 


In  2002,  we  received  letters  requesting 
a  special  waiver  from  the  current 
emergency  services  personnel 
requirement  (specified  in  §  485.618(d)) 
for  CAHs  in  frontier  areas  and  remote 
locations.  The  requests  included  the 
following  comments;  (1)  A  number  of 
remote  CAHs  have  been  struggling  to 
comply  with  the  current  CAH 
requirement;  (2)  the  personnel 
requirement  places  a  hardship  on 
isolated  frontier  communities  that  have 
only  one  medical  practitioner;  and  (3) 
often  these  remote  facilities  have  a  very 
low  volume  of  patients  which  makes  it 
difficult  to  recover  all  of  their  costs  and 
to  recruit  other  practitioners. 

As  of  September  2002.  the  Cecil  G. 
Sheps  Center  for  Health  Services 
Research  at  Chapel  Hill,  North  Carolina 
has  identified  approximately  173  CAHs 
that  are  located  in  frontier  areas 
(identified  as  having  six  individuals  per 
square  mile).  The  average  population  for 
a  frontier  CAH  community  is  7,024.  We 
have  no  empirical  data  to  indicate 
which  of  these  173  CAHs  are  currently 
experiencing  workforce  issues  that 
create  a  hardship  for  the  facility  or  any 
sole  provider.  However,  the  University 
of  Washington  conducted  a  survey  of 
CAHs  in  May  2001  and  learned  that,  of 
the  388  CAHs  that  responded  to  the 
survey.  146  facilities  are  in  an  isolated 
small  rural  census  tract.  Of  these 
facilities,  10  have  no  physicians,  24 
have  only  1  physician,  39  have  2 
physicians,  and  26  have  3  physicians. 
Of  the  CAHs  with  no  doctors,  6  have 
onlv  1  mid-level  provider  (4  of  these  are 
in  Montana),  and  3  have  2  mid-level 
providers  (1  apparently  had  no 
physician  or  mid-level  provider  at  the 
time  of  the  survey).  Of  the  39  CAHs  that 
had  2  physicians,  3  had  no  mid-level 
providers,  and  12  had  only  1  mid-level 
provider. 

The  Rural  Health  Research  Center  at 
the  University  of  Washington,  through 
its  CAH  National  Tracking  Project, 
reported  that  CAHs  frequently  cite 
problems  with  recruitment  and 
retention  of  emergency  medical 
personnel.  Based  on  2002  data,  more 
than  half  of  the  designated  CAHs  are 
serving  counties  dually  designated  as 
both  a  Medically  Underserved  Area 
(MUA)  and  a  Health  Professional 
Shortage  Area  (HPSA).  Less  than  1  in  10 
CAHs  are  located  in  counties  without  a 
HPSA  or  an  MUA  designation. 

The  delicate  balance  of  providing 
access  to  care  in  very  rural  and  remote 
areas  without  jeopardizing  quality  of 
care  continues  to  be  challenging.  We 
believe  that  if  a  small  CAH  is  forced  to 
close  because  of  the  lack  of  qualified 
personnel,  adding  RNs  to  the  list  of 
approved  personnel  would  greatly  help 


CAHs  with  nogreater  than  10  beds,  in 
frontier  areas  or  remote  locations  to 
serve  the  emergency  health  care  needs 
of  residents  of  these  areas.  Often  CAHs 
in  frontier  or  remote  areas  are  located  50 
miles  or  farther  from  the  nearest  health 
care  facility.  We  believe  that  allowing 
RNs.  as  needed  on  a  temporan,'  basis,  to 
work  in  CAHs  with  no  greater  than  10 
beds,  with  training  or  experience  in 
emergency  care  to  be  included  in  the  list 
of  personnel  to  be  on  call  and 
immediately  available  within  60 
minutes  is  the  best  means  of  ensuring 
that  patients  in  frontier  or  remote  areas 
will  continue  to  have  access  to  high- 
quality  emergency  health  care  services. 
However,  we  are  requesting  comments 
on  other  viable  alternatives  on  how 
CAHs  that  are  currently  experiencing 
workforce  issues  can  provide  emergency 
care  in  frontier  and  remote  areas. 

Our  regulations  at  §  485.618(d) 
require  a  doctor  of  medicine  or 
osteopathy,  a  physician's  assistant,  or  a 
nurse  practitioner  with  training  or 
experience  in  emergency  care  to  be  on 
call  and  immediately  available  by 
telephone  or  radio  and  to  be  available 
on  site  within  30  minutes,  or  60  minutes 
if  the  CAH  is  located  in  a  designated 
frontier  area  or  a  femote  location 
designated  bv  the  State  in  its  rural 
health  plan.  In  addition,  §485.61 8(e) 
requires  that  the  CAH  must  coordinate 
with  the  emergency  response  system  in 
the  area  and  ensure  the  24-hour 
telephone  or  radio  availability  of  a 
doctor  of  medicine  or  osteopathy  to 
receive  emergency  calls,  provide 
information  on  treatment  of  patients, 
and  refer  patients  to  the  CAH  or  other 
appropriate  locations  for  treatment. 

We  understand  that  it  may  be  difficult 
for  small  CAHs  in  frontier  areas  or 
remote  locations  to  meet  the  personnel 
requirements  set  forth  in  § 485.618(d). 
However,  section  1820(c)(2)(B)(ii)  of  the 
Act  requires  a  qualif\'ing  CAH  to  make 
available  the  24-hour  emergency  care 
services  that  a  State  determines  are 
necessary  for  ensuring  access  to 
emergency  care  services  in  each  area 
served  by  a  CAH.  Although  the  statute 
does  not  provide  authority  to  waive  the 
requirement  for  continuous  emergency 
care  services,  we  believe  that  the  statute 
provides  the  flexibility  for  States  to 
assess  their  emergency  care  service 
needs  and  permit  small  CAHs  that 
experience  the  absence  of  emergency 
personnel  required  by  §  485.618(d)  to 
nonetheless  provide  emergency 
services.  Accordingly,  this  final  rule 
with  comment  provides  a  mechanism 
for  States  with  CAHs  with  no  greater 
than  10  beds,  in  frontier  areas  and 
remote  locations  to  include  registered 
nurses  (RNs),  with  training  or 


'»*('(h 


K.' 


.tfr/Vol.  67.  No.  251 /Tuesday.  December  31.  2002 /Rules  and  Regulations 


t;x|jc'rit)iu,t;  in  ijiiu;i>;t!iu.y  L«iro,  di> 
authorized  emergency  services 
personnel  under  our  current  general 
omergency  service  personnel 
requirements  at  §  485.618(d).  Therefore, 
in  this  final  rule  with  comment  we  are 
revising  §  485.B18(d)  to  add  the 
possibility  for  States  to  include  RNs 
among  authorized  personnel,  at 
§  485.618(d)(3).  This  will  permit  State 
Governors,  following  consultation  on 
the  issue  of  using  RNs  on  a  temporary 
basis  as  part  of  their  State  rural 
healthcare  plan  with  the  State  Boards  of 
Medicine  and  Nursing,  and  in 
accordance  with  State  laws,  to  request 
in  writing  the  inclusion  of  RNs  to  our 
current  personnel  requirements,  so  that 
RNs  may  fulfill  the  emergency 
personnel  requirements  of  §485.618  for 
frontier  area  or  remote  location  CAHs 
with  no  greater  than  10  beds.  The  letter 
from  the  Governor  must  attest  that  he  or 
she  has  consulted  with  State  Boards  of 
Medicine  and  Nursing  about  issues 
related  to  access  to  and  the  quality  of 
emergency  services  in  the  State.  The 
letter  from  the  Governor  must  also 
describe  the  circumstances  and  duration 
of  the  temporary  request  to  include  the 
RN  on  a  list  of  emergency  personnel 
specified  in  §  485.618(d)(1)  The  request 
for  such  inclusion,  and  any  withdrawal 
of  a  request  for  this  inclusion,  may  be 
submitted  at  any  time,  and  will  be 
effective  on  the  date  we  rec;eive  the    * 
request.  In  addition,  once  a  State 
submits  a  letter  to  us  signed  by  the 
Governor  requesting  that  an  RN  Im? 
included  in  the  list  of  specified 
personnel  for  CAHs  with  no  greater  than 
10  beds,  a  CAH  must  submit 
documentation  to  the  State  survey 
agency  demonstrating  that  it  has  not 
been  able,  despite  reasonable  attempts, 
to  hire  a  sufficient  number  of 
physicians,  physician  assistants,  or 
nurse  practitioners  to  provide  24-hour 
emergency  services  on-call  coverage.  In 
a  frontier  or  remote  area  when  a  CAH 
has  only  one  physician  or  mid-level 
provider,  we  would  expect  the  facility 
to  provide  relief  to  the  sole  provider  by 
using  an  RN  with  training  or  experience 
in  emergency  services  to  provide 
emergency  on-call  services. 
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-1.  iuniiinin  uf  issuns  Discussed  Related 
to  the  Adjustment  of  Relative  Value 
Units 

Section  IV. B  of  this  final  rule 
describes  the  methodology  used  to 
review  the  comments  received  on  the 
RVUs  for  physician  work  and  the 


process  used  tu  ■  :i  K\  Ls  lur  nuw 

and  revised  CP'l  (".hangesto 

codes  on  the  physician  fee  schedule 
reflected  in  Addendum  B  are  effective 
for  services  furnished  beginning  January 
1.2003. 

B.  Process  for  Establishing  Work 
Relative  Value  Units  for  the  2003 
Physician  Fee  Schedule 

Our  November  1.  2001  final  rule  (66 
FR  55294)  announced  the  final  work 
RVUs  for  Medicare  payment  for  existing 
procedure  codes  under  the  physician  fee 
schedule  and  interim  RVUs  for  new  and 
revised  codes.  The  RVUs  contained  in 
the  final  rule  applied  to  physician 
services  furnished  beginning  January  1, 
2002  We  announced  that  we  considered 
the  RVUs  for  the  interim  codes  to  be 
subject  to  public  comment  under  the 
armual  refinement  process.  In  this 
section,  we  summarize  the  refinements 
to  the  interim  work  RVUs  published  in 
the  November  2001  final  rule  and  our 
establishment  of  the  work  RVUs  for  new 
and  revised  codes  for  the  2003 
physician  fee  schedule. 

Work  Relative  Value  Unit  Refinements 
of  Interim  and  Related  Relative  Value 
Units 

1 .  Methodology  (Includes  Table  titled 
"Work  Relative  Value  Unit  Refinements 
of  the  2002  Interim  and  Related  Relative 
Value  Units") 

Although  the  RVUs  in  the  November 

2001  final  rule  were  used  to  calculate 

2002  payment  amounts,  we  considered 
the  RVUs  for  the  new  or  revised  codes 
to  be  interim.  W,e  accepted  comments 
for  a  period  of  60  days.  We  received 
substantive  comments  from  many 
individual  physicians  and  several 
specialty  societies  on  approximately  19 
CPT  codes  with  interim  work  RVUs. 
Only  comments  on  codes  listed  in 
Addendum  C  of  the  November  2001 
final  rule  were  considered. 

To  evaluate  these  comments  we  used 
a  process  similar  to  the  process  used  in 
1997.  (See  the  October  31.  1997  final 
rule  (62  FR  59084)  for  the  discussion  of 
refinement  of  CPT  codes  with  interim 
work  RVUs.)  We  convened  a 
multispecialty  panel  of  physicians  to 
assist  us  in  the  review  of  the  comments. 
The  comments  that  we  did  not  submit 
to  panel  review  are  discussed  at  the  end 
of  this  section,  as  well  as  those  that 
were  reviewed  by  the  panel.  We  invited 
representatives  from  the  organization 
from  which  we  received  substantive 
comments  to  attend  a  panel  for 
discussion  of  the  code  on  which  they 
had  commented.  The  panel  was 
moderated  by  our  medical  staff,  and 
consisted  of  the  following  voting 
members: 


•  Uiif  ur  iwu  ciinicidiis  representing 
the  commenting  organization. 

•  Two  primary  care  clinicians 
nominated  by  the  American  Academy  of 
Family  Physicians  and  the  American 
College  of  Physicians/ American  Society 
of  Internal  Medicine. 

•  Four  carrier  medical  directors. 

•  Four  clinicians  with  practices  in 
related  specialties,  who  were  expected 
to  have  knowledge  of  the  service  under 
review. 

The  panel  discussed  the  work 
involved  in  the  procedure  under  review 
in  comparison  to  the  work  associated 
with  other  services  under  the  physician 
fee  schedule.  We  assembled  a  set  of 
reference  services  and  asked  the  panel 
members  to  compare  the  clinical  aspects 
of  the  work  of  the  service  a  commenter 
believed  was  incorrectly  valued  to  one 
or  more  of  the  reference  services.  In 
compiling  the  set,  we  attempted  to 
include — (1)  Services  that  are 
commonly  performed  whose  work  RVUs 
are  not  controversial;  (2)  services  that 
span  the  entire  spectrum  from  the 
easiest  to  the  most  difficult:  and  (3)  at 
least  three  services  performed  by  each  of 
the  major  specialties  so  that  each 
specialty  would  be  represented.  The  set 
listed  approximately  300  services. 
Group  members  were  encouraged  to 
make  comparisons  to  reference  services. 
The  intent  of  the  panel  process  was  to 
capture  each  participant's  independent 
judgement  based  on  the  discussion  and 
his  or  her  clinical  experience.  Following 
the  discussion,  each  participant  rated 
the  work  for  the  procedure.  Ratings 
were  individual  and  confidential,  and 
there  was  no  attempt  to  achieve 
consensus  among  the  panel  members. 

We  then  analyzed  the  ratings  based  on 
a  presumption  that  the  interim  RVUs 
were  correct.  To  overcome  this 
presumption,  the  inaccuracy  of  the 
interim  RVUs  had  to  be  apparent  to  the 
broad  range  of  physicians  participating 
in  each  panel. 

Ratings  of  work  were  analyzed  for 
consistency  among  the  groups 
represented  on  each  panel.  In  general, 
we  used  statistical  tests  to  determine 
whether  there  was  enough  agreement 
among  the  groups  of  the  panel  and 
whether  the  agreed-upon  RVUs  were 
significantly  different  from  the  interim 
RVUs  published  in  Addendum  C  of  the 
November  2001  final  rule.  We  did  not 
modify  the  RVUs  unless  there  was  a 
clear  indication  for  a  change.  If  there 
was  agreement  across  groups  for  change, 
but  the  groups  did  not  agree  on  what  the 
new  RVUs  should  be,  we  eliminated  the 
outlier  group  and  looked  for  agreement 
among  the  remaining  groups  as  the  basis 
for  new  RVUs.  We  used  the  same 
methodology  in  analyzing  the  ratings 
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that  we  first  used  in  the  refinement 
process  for  the  1993  physician  fee 
schedule.  The  statistical  tests  were 
described  in  detail  in  the  November  25. 
1992  final  pale  (57  FR  55938). 

Our  decision  to  convene 
multispecialty  panels  of  physicians  and 
to  apply  the  statistical  tests  described 
above  was  based  on  our  need  to  balance 
the  interests  of  those  who  commented 
nn  the  work  RVUs  against  the 
redistributive  effects  that  would  occur 


We  also  received  comments  on  RVUs 

that  were  interim  for  2002,  but  which 
we  did  not  submit  to  the  panel  for 
review  for  a  variety  of  reasons.  These  „ 
comments  and  our  decisions  on  those 
comments  are  discussed  in  further 
detail  below 

The  table  beinw  lists  ihr  interim  code 
reviewed  during  the  rehnement  process 
described  in  this  section.  This  table 
includes  the  following  information: 

•  CPT  Code.  This  is  the  CPT  code  for 
a  service. 


in  other  specialties. 

-Work  RVU  Refinement  op  2002  Interim  Codes 


Table  5 


•  Description.  This  is  an  abbreviated 
version  of  the  narrative  description  of 
the  code. 

•  2002  Work  RVU.  The  work  RVUs 
that  appeared  in  the  November  2001 
rule  are  shown  for  each  reviewed  code. 

•  Requested  Work  RVU.  This  colunm 
identifies  the  work  RVUs  requested  by 
commenters. 

•  2003  Work  RVU.  This  coliunn 
contains  the  final  RVUs  for  physician 
work. 

AND  Related  RVUs 


CPT 
code' 


Descnption 


53853    Transurettiral  destruction  ot  prostate  tissue;  by  water-induced  ther- 

1      mottierapy 


2002  Work 
RVU 


4.14 


Requested 
worti  RVU 


2003  Work 
RVU 


8.75 


5.24 


I  All  CPT  codes  and  descriptions  copyright  2003  Amencan  Medical  Association. 


2.  Interim  2002  Codes 

CPT  Code  00797  Anesthesia  for 
Intraperitoneal  Procedures  in  Upper 
Abdomen  Including  Laparoscopy; 
Gastric  Restrictive  Procedure  for  Morbid 
Obesity  CPT  Code  01968  Cesarean 
Delivery  FoUowiur  Neuraxial  Labor 
Analgesia/Anesthesia  (List  Separately  m 
Addition  to  Code  for  Primary  Procedure 

The  RUC  recoiiunended  that  9  base 
units  be  assigned  to  CPT  code  00797 
and  3  base  units  be  assigned  to  the  add- 
on code  CPT  code  01968  We  did  not 
accept  the  RUC  recommended  values  for 
these  two  anesthesia  services  and 
assigned  8  base  units  to  CPT  code  00797 
and  2  base  units  to  the  add-on  code  CPT 
code  01968 

The  AMA  and  ttie  RUC  disagreed 
with  the  reductions  we  made  to  the  base 
units  and  the  reasoning  as  stated  in  the 
November  1,  2001  final  rule  behind 
these  reductions.  No  other  comments 
were  received  on  these  codes. 

Final  Decision:  Given  that  the  only 
comments  received  were  from  the  AM.-^ 
and  RUC  and  these  provided  no 
additional  information,  we  are 
maintaining  the  base  units  of  8  for  CPT 
code  00797  and  2  ba§e  units  for  the  CPT 
code  01968. 

CPT  code  47382    Ablation,  one  or 
more  liver  tumor(s),  percutaneous, 
radiofrequency 

We  had  not  received 
recommendations  from  the  RUC  for  this 
procedure  and  assigned  work  RVUs  of 
12.00  to  this  service. 

Specialty  organizations  indicated  that 
the  value  assigned  Was  inappropriately 
low  and  that  this  would  be  revisited  by 
the  RUC  in  February  2002.  They 
recommended  that  we  take  the  RUC 
values  into  consideration  for  the  2003 
Medicare  fee  schedule. 


Final  Decision:  We  did  receive  a  RUC 
recommendation  of  15.19  for  CPT  code 
47382  cmd  are  in  agreement  with  the 
recommended  work  RVU. 

CPT  code  52001     Cystourethroscopy 
with  irrigation  and  evacuation  of  clots. 

The  RUC  recommended  5.45  work 
RVUs  based  on  a  comparison  to  certain 
reference  procedures.  We  had  concerns 
about  the  descriptor  associated  with  this 
code  and  based  on  the  descriptor  of  this 
CPT  code  for  2002  assigned  2.37  RVUs 
to  this  procedure.  We  felt  the  time  and 
intensity  of  the  physician  work  for  this 
procedure  as  described  was  comparable 
to  CPT  Code  52005.  Commenters 
acknowledged  that  the  descriptor  was 
being  revised  and  felt  that  this  would 
enable  us  to  accept  the  original  RUC 
recommendation  of  5.45. 

Final  decision:  The  descriptor  for  CPT 
code  52001  has  been  revised  for  2003 
and  the  RUC  provided  a  new 
recommended  work  RVU  of  5.45.  We 
agree  with  the  RUC  recommended  work 
RVU  of  5.45  for  CPT  code  52001. 

CPT  code  53853     Transurethral 
destruction  of  prostatic  tissue:  by  water 
induced  thermotberapy). 

The  RUC  recommended  6.41  work 
RVUs  for  this  procedure.  We  did  not 
agree  with  the  RUC  recommendation 
and  based  on  an  analysis  of  intraservice 
activities,  we  believed  it  more 
appropriate  to  compare  CPT  code  53853 
to  90-day  global  procedures  with  less 
than  30  minutes  of  intraservice  time. 
Based  on  this  we  assigned  a  work  RVU 
of  4.14  to  this  code. 

Commenters  disagreed  with  the  RVUs 
assigned.  One  commenter  provided 
detailed  information  in  support  of  an 
increase  in  work  RVUs.  Based  on  these 
comments  we  referred  this  code  to  the 


multispecialty  validation  panel  for 
review. 

Final  decision:  As  a  result  of  the 
statistical  analysis  of  the  2002 
multispecialty  validation  panel  ratings, 
we  have  assigned  5.24  work  RVUs  to 
CPT  code  53853. 

CPT  code  76490    Ultrasound 
guidance  for,  and  monitoring  of,  tissue' 
ablation 

We  did  not  receive  a  recommendation 
from  the  RUC  for  this  procedure.  We 
compared  the  time  and  intensity  of  this 
procedure  to  other  radiologic  guidance 
codes  and  to  radiologic  supervision  and 
interpretation  codes  and  assigned  work 
RVUs  of  2.00  to  this  code.  Two  specialty 
groups  expressed  concern  that  the 
assigned  RVUs  were  not  appropriate 
and  indicated  the  RUC  would  be 
revisiting  work  RVUs  for  this  service  in 
February  2002.  They  recommended  that 
we  take  the  RUC  values  into 
consideration  for  the  2003  Medicare  fee 
schedule. 

Final  Decision:  We  did  receive  a  RUC 
work  RVU  recommendation  of  4.00  for 
this  service  and  are  in  agreement  with 
this  recommendation. 

CPT  code  904 71     Immunization 
administration  (includes  percutaneous, 
intradermal,  subcutaneous, 
intramuscular  and  jet  injections);  one 
vaccine  (single  or  combination  vaccine/ 
toxoid)  and  CPT  code  90472 
Immunization  administration  (includes 
percutaneous,  intradermal, 
subcutaneous,  intramuscular  and  jet 
injections):  each  additional  vaccine/ 
toxoid  (List  separately  in  addition  to 
code  for  primary  procedure!  one  vaccine 

We  disagreed  with  the  RUC 
recommended  work  RVU  of  .17  for  CPT 
code  90471  and  .15  work  RVUs  for  CPT 
code  90472.  To  the  extent  the  physician 
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performs  any  counseling  related  to  this 
service,  it  is  considered  part  of  the  work 
of  the  preventive  medicine  visit  during 
which  (he  immunization  was 
administered.  If  the  vaccine  is 
administered  during  a  visit  other  than  a 
preventive  medicine  service,  any 
physician  counseling  should  be  billed 
separately  as  an  E/M  service 
Commenters  disagreed  that  there  is  no 
physician  work  associated  with  this 
service  particularly  in  light  of  the 
required  counseling  that  must  be 
provided  by  the  physician  concerning 
possible  reactions  to  vaccines. 
Commenters  also  continue  to  be 
concerned  that  Medicaid  and  private 
payors  will  base  their  payment  amounts 
on  the  "incomplete"  RVUs  established 
under  the  physician  fee  schedule,  which 
do  not  include  physician  work  for  these 
services. 

Final  Dticision:  We  have  addressed 
the  issue  of  immunization 
administration  in  a  separate  section  of 
this  rule.  We  continue  to  believe  that 
there  is  no  physician  work  associated 
with  this  service.  Please  see  So<;tion 
A.(3)(c)  (Practice  Expense  provisions  for 
CY  2003)  for  discussion  of  this  issue. 

CPT  code  904 73     Immunization 
administration  by  intranasal  or  oral 
route:  one  vaccine  (single  or 
combination  vaccine/toxoidi;  and.  CPT 
code  90474  Immunization 
administration  by  intranasal  or  oral 
route  each  additional  vaccine /toxoid 
(List  separately  in  addition  to  code  for 
primary  procedure} 

The  kUC  recommended  a  work  RVU 
of  .17  for  CPT  code  90473  and    15  work 
RVUs  for  CPT  code  90474   Medicare 
does  not  cover  self-administered 
vaccines.  We  did  not  assign  work  RVUs 
to  these  services  as  these  are 
nontovered  services.  Commenters 
disagreed  with  our  assessment  that  there 
is  no  physician  work  associated  with 
these  codes. 

Final  Decision:  As  we  had  previously 
indicated.  Medicare  does  not  cover  self- 
administered  vaccines.  Since  these 
services  are  not  covered  under 
Medicare.  RVUs  are  not  listed  under  the 
phvsician  fee  schedule. 

CPT  code  93609    Intraventricular 
and/or  intra-atrial  mapping  of 
tachycardia  site(s)  with  catheter 
manipulation  to  record  from  multiple 
sites  to  identify  origin  of  tachycardia 

We  did  not  receive  a  recommendation 
from  the  RUC  for  this  service.  The 
descriptor  for  this  service  did  not 
change,  but  the  AMA  CPT  editorial 
panel  changed  the  global  period  for  this 
service  from  a  zero  day  global  to  a  ZZZ 
global.  This  means  that  this  is  now  an 
"add-on"  code  and  the  physician  work 
RVUs  no  longer  include  any  pre-  or 


postservice  work.  (It  previously  had  a 
work  RVU  of  10.07.)  To  appropriately 
value  this  add-on  service,  we  compared 
it  to  several  other  electrophysiology 
services  and  assigned  a  work  RVU  of 
4.81  to  CPT  code  93609.  Commenters 
disagreed  with  the  assigned  work  RVUs 
and  stated  that  this  code  would  be 
presented  at  the  Februar>'  2002  RUC 
meeting.  Commenters  encouraged  us  to 
reconsider  the  work  RVL's  for  this  code 
based  on  the  forthcoming  RUC 
recommendation. 

Final  Decision:  We  have  received  a 
RUC  recommendation  of  5.00  for  CPT 
code  93609  for  2003  and  are  in 
agreement  with  this  recommendation. 

CPT  code  93613  Intracardiac 
electrophysiologic  3-dimensional 
mapping 

This  was  a  new  add-on  code  for  2002 
for  which  we  did  not  receive  a 
recommendation  from  the  RUC.  This  is 
a  service  that  does  not  include  any  pre- 
or  postservice  work.  Based  on  a 
comparison  to  similar  services,  we 
believed  the  intraservice  time  and 
intensity  of  93613  was  slightly  less  than 
that  of  CPT  code  93619  and  therefore 
assigned  7.00  work  RVUs  to  CPT  code 
93613.  Commenters  disagreed  with  our 
rationale  and  stated  that  this  code 
would  be  presented  at  the  February 
2002  RUC  meeting.  Commenters 
encouraged  us  to  reconsider  the  work 
RVUs  for  this  code. 

Final  Decision:  We  have  received  a 
RUC  recommendation  of  7.00  for  CPT 
code  93613  for  2003  and  are  in 
agreement  with  this  recommendation. 

CPT  code  93701      Bioimpedence. 
thoracic,  electrical 

We  did  not  accept  the  RUC 
recommendation  of  0.00  work  RVUS  but 
assigned  this  service  0.17  work  RVUs 
based  on  the  value  assigned  to  HCPCS 
code  M0302  which  is  the  code  used  to 
pay  for  this  service  in  2001.  We  did 
indicate  that  we  would  consider  the 
RUC  recommendation  but  that,  if  we 
considered  revising  the  work  RVUs,  we 
would  discuss  any  proposed  change  in 
a  future  proposed  rule.  Commenters 
expressed  concern  that  we  would  revisit 
this  issue  as  we  had  addressed  valuing 
of  this  service  through  rulemaking  in 
2000.  While  we  retained  the  work  RVUs 
that  had  betMi  assigned  based  on 
ruhsmaking  in  2000  for  this  service,  we 
did  want  to  indicate  that,  in 
consideration  of  the  RUC 
recommendation,  should  we  determine 
that  any  revisions  to  the  RVUs  are 
necessary,  we  would  address  revisions 
in  future  rulemaking. 

Final  Decision:  We  are  retaining  the 
work  RVU  of  0.1 7. 

CPT  code  95250     Glucose  monitoring 
for  up  to  72  hours  by  continuous 


recording  and  storage  of  glucose  values 
from  interstitial  tissue  fluid  via  a 
subcutaneous  sensor  (includes  hook-up. 
calibration,  patient  initiation  and 
training,  recording,  disconnection, 
downloading  with  printout  of  dotal 

We  agreed  with  the  RUC 
recommendation  that  the  physician 
work  value  for  this  service  was  0.00. 
Though  the  physician  can  bill  an  E/M 
code  for  the  physician  review  and 
interpretation  associated  with  this 
service,  commenters  believe  that  use  of 
the  E/M  code  to  reflect  the  physician 
work  is  not  adequate  and  that  the 
present  reimbursement  for  this  code 
will  discourage  its  use. 

Final  Decision:  The  CPT  descriptor  for 
this  code  indicates  that  it  is  for  the  "TC" 
only  and  that,  to  report  the  physician 
review,  interpretation  and  written  report 
associated  with  this  code,  the 
practitioner  should  use  the  E/M  service 
codes.  Based  on  this,  we  believe  that  the 
assignment  of  0.00  work  RVUs  is 
appropriate. 

CPT  code  97602     Removal  of 
devitalized  tissue  from  wound(s):  non- 
selective debridement,  without 
anesthesia  (e.g.,  wet-to-moist  dressings, 
enzymatic,  abrasion},  including  topical 
applications(s).  wound  assessment  and 
instruction(s)  for  ongoing  care,  per 
session 

The  HCPAC  recommended  a  work 
RVU  of  0.32  for  this  service.  We 
disagreed  with  this  recommendation 
and  stated  thai  the  services  of  this  code 
are  bundled  into  CPT  code  97601  and 
did  not  establish  work  RVUs  for  this 
service.  Commenters  disagreed  with  our 
determination  that  this  service  should 
be  bundled.  Commenters  felt  that, 
despite  the  fact  that  there  may  be  some 
elements  of  the  service  that  are  common 
to  both  codes,  these  codes  describe 
distinct  services  that  are  not  used 
simultaneously.  We  have  re-examined 
our  determination  but  have  not  changed 
our  decision.  As  we  explained  in  last 
year's  final  rule,  CPT  code  97602 
describes  services  that  typically  involve 
placement  of  a  wound  covering,  for 
example,  wet-to-dry  gauze  or  enzyme- 
treated  dressing.  It  also  includes 
nonspecific  removal  of  devitalized 
tissue  that  is  an  inherent  part  of 
changing  a  dressing.  This  service  is 
already  included  in  the  work  and 
practice  expenses  of  CPT  code  97601.  In 
the  typical  service  described  by  CPT 
code  97601.  the  patient  has  a  dressing 
placed  over  the  wound.  We  would  add 
that  the  services  described  by  CPT  code 
97602  are  also  included  in  the  work  and 
practice  expenses  of  the  whirlpool  code, 
CPT  code  97022.  For  this  reason,  we 
consider  this  a  bundled  service  that  is 
not  paid  separately. 
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Final  Decision:  As  discussed  above 

we  will  continue  to  consider  this  a 
bundled  service  that  is  not  paid 
separately 

CPT  code  99091     Collection  and 
interpretation  of  physiologic  data  le.g  , 
ECXj,  blood  pressure,  glucose 
monitoring)  digitallv  stored  and/or 
transmitted  bv  the  patient  and/or 
(  aregiver  to  the  physician  or  other 
qualified  health  care  professional, 
requiring  a  mimmum  of  JO  minutes  oj 
time 

Thf  RUC  recommended  work  RVUs  of 
1  10  fur  this  (  ode  We  disagreed  since 
this  work  is  considered  part  of  the  pre- 
and  post-service  work  of  an  E/M  ser\ice 
and  payment  for  this  code  is  bundled 
into  payment  for  the  E/M  service 
Commenters  objected  to  our  bundling  of 
this  code  and  believed  that  the  work 
associated  with  this  service  is  not 
captured  in  other  services,  as  this  is  not 
a  face-to-face  service.  Some  commenters 
felt  that  the  work  involved  in  this  code 
was  similar  to  care  plan  oversight  codes, 
fnr  which  we  provide  separate  payment 

Final  DfKiision:  Some  portion  of  both 
the  pre-  and  post-service  work  of  an 
►■valuation  and  management  visit  will 
not  ht'  fare-to-face  We  still  conclude,  as 
discussed  above,  that  this  a  bundled 
service  that  is  not  paid  separately. 

CPT  codes  99289    Physician  constant 
attention  of  the  critically  ill  or  injured 
patient  during  an  mterfacility  transport: 
first  30-74  minutec.  and  99290.  each 
additinnnl  :U)  minutes  lUst  separately  in 
addition  to  code  for  primary'  ser\'icei 

We  did  not  agree  with  the  RUC 
recommended  values  of  4  8  work  RVUs 
for  CPT  code  99289  and  2.4  work  RVUs 
for  CPT  code  99290  We  also  had 
concerns  as  to  whether  the  code 
descriptors  for  these  two  new  codes,  as 
written,  met  the  requirements  for 
critical  care  Based  on  the  concerns 
outlined  in  the  November  1,  2001  rule, 
we  decided  not  to  recognize  these  codes 
for  Medicare  purposes  and  created  two 
HCPCS  Level  II  codes  for  use  in  CY 
2002  to  describe  critical  care  services 
provided  to  patients  during  inter-facility 
transport  Tfiese  codes  (G0240 — Critical 
Care  Service  delivered  by  a  physician, 
face-to-face,  during  inter-facility 
transport  of  a  critically  ill  or  critically 
iniured  patient:  first  30-74  minutes  of 
active  transport  and  00241 — each 
additional  M  minutes  (list  separately  in 
addition  to  C;O240)  were  valued  at  4.00 
work  RMs  and  2  00  work  RVUs, 
respectively  Commenters  indicated  that 
the  descriptors  for  the  CPT  codes  were 
being  revised  and  requested  that  we 
reconsider  the  work  relative  values  for 
these  codes  in  light  of  the  changes  that 
CPT  will  be  making  to  these  codes. 


Final  Decision:  Based  on  the  changes 

the  CPT  Editorial  Panel  has  made  to  the 
descriptors  for  CPT  codes  99289  and 
99290,  we  are  in  agreement  with  the 
RUC  recommended  work  RM's  of  4  80 
for  99289  and  2  40  for  99290  and  will 
use  these  CPT  codes  for  Medicare 
purposes   We  are  alsn  eliminating 
HCPCS  codes  G0240  and  G0241  that 
had  previously  been  used  to  report  these 


services. 


RUC  Recommendations  on  Practice 
Expense  Inputs  for  2002  New  and 
Revised  Codes 

in  the  November  2001  final  rule  (66 
FR  55:^10).  we  responded  to  the  RUC 
recommendations  on  the  practice 
expense  inputs  for  the  new  and  revised 
CPT  codes  for  CY  2002,  We  have 
received  two  comments  on  this  issue 

Comment  The  .^MA  commented  that 
it  was  pleased  that  we  accepted  nearly 
all  of  the  RL'C's  recommendations  for 
direct  practice  expense  inputs  for  new 
and  revised  codes  for  CPT  2002 

Response  We  are  also  pleased  that  we 
are  receiving  recommendations  on  the 
practice  expense  inputs  that  need  no 
modification  and  thank  the  RUC  for  the 
time  and  effort  expended  on  developing 
appropriate  recommendations. 

Comment  Two  organizations 
representing  radiation  oncologists  were 
opposed  to  the  reduction  of  the 
recommended  clinuiai  staff  time  for  a 
radiation  therapist  from  123  to  60 
minutes  for  CPT  code  77418,  intensity 
modulated  treatment  delivery  One  of 
the  comments  argued  that  there  is  no 
overlap  of  clinical  staff  time  with  other 
services  and  that  the  typical  time  is  over 
60  minutes  for  this  procedure  Both 
comments  contend  that  for  quality  of 
care  purposes  two  therapists  are 
required 

Response  In  the  November  2001  fina; 
rule  (66  FR  5,5310,1,  we  accepted,  as 
interim,  the  RUC's  recommendations  for 
practice  expense  inputs  for  CPT  code 
77418.  except  that  we  reduced  the  staff 
time  from  120  minutes  (60  minutes  for 
each  of  two  radiation  technologistsj  to 
60  minutes  (for  one  radiation 
technologist)  We  still  believe  that  this 
reduction  in  staff  time  is  appropriate 
IMRT  is  currently  delivered  in  multiple 
fractions  on  a  daily  basis  and  is  usually 
administered  to  patients  with  prostate 
cancer  or  tumors  of  the  head  and  neck. 
Most  of  the  treatments  take  considerably 
less  than  60  minutes  and  only  one 
technologist  is  required  to  actually 
deliver  the  treatment,  as  the  parameters 
are  preprogrammed  into  a  computer 
Further,  any  time  spent  adjusting  the 
radiation  fields  using  ultrasound  or 
computed  tomography  is  separately 
payable.  We  believe  that  60  minutes  of 


staff  time  adequately  accounts  for  the 
pre-,  intra-,  and  post-service  staff 
resources  used  to  provide  this  service. 

We  received  the  following  comments 
on  HCPCS  codes  established  in  the 
November  1.  2001  final  rule. 

•  Respiratory  Therapy  Codes 

G0237  Therapeutic  Procedures  To 
Increase  Strength  or  Endurance  of 
Respiratory  Muscles,  Face-to-Face.  One- 
on-One,  Each  15  Minutes  (Includes 
Monitoring);  G0238  Therapeutic 
Procedures  To  Improve  Respiratory 
Function,  Other  Than  Described  by 
G0237,  One-on-One.  Face-to-Face.  per 
15  Minutes  (Includes  Monitoring);  and 
G0239  Therapeutic  Procedures  To 
Improye  Respiratory  Function,  Two  or 
More  Patients  Treated  During  the  Same 
Period,  Face-to-Face  (Includes 
Monitoring). 

Note  that  we  have  revised  the 
descriptor  for  G0239  for  clarity,  and 
discussed  this  in  section  rV(C). 

While  several  organizations  expressed 
appreciation  for  the  establishment  of 
these  codes,  they  requested  clarification 
on  the  followring  points: 

Comment:  Commenters  asked 
\N  hether  nurses  could  also  use  these 
codes. 

Response:  Physicians  can  use  these 
codes  if  nurses  are  providing  services 
'incident  to"  a  physician's  service,  with 
the  physician  in  the  suite  in  his  or  her 
office,  and  the  codes  may  be  used  in  a 
comprehensive  outpatient  rehabilitation 
facility  (CORF)  or  a  hospital  outpatient 
department.  Since  there  is  no 
respiratory  therapy  or  pulmonary 
rehabilitation  benefit,  respiratory 
therapists  can  provide  these  services 
only  in  a  CORF  or  under  the  "incident 
to"  provision  in  a  physician's  office  or 
in  the  hospital  outpatient  setting. 

Comment:  Cominers  requested 
clarification  of  the  term  "monitoring" 
used  in  all  three  of  these  code 
descriptions 

Response:  Monitoring  provides 
physiologic  or  other  data  about  the 
patient  dunng  the  period  before,  during. 
and  after  the  activities.  It  can  represent, 
for  example,  pulse  oximetry  readings, 
electrocardiography  data,  pulmonary 
testing  measurements,  or  measurements 
of  strength  or  endurance  performed  to 
assess  the  status  of  the  patient  before, 
during,  and  after  the  activities.  An 
example  would  be  pursed-lip  breathing 
which  involves  nasal  inspiration 
followed  by  slow  exhalations  through 
partially  closed  pursed  lips  to  create 
positive  pressure  in  upper  respiratory 
tract,  and  improve  respiratory'  muscles 
action.  If,  after  this  training,  the 
practitioner  were  to  check  the  patient's 
oxygen  saturation  level  (via  pulse 
oximetry),  peak  respiratory  flow,  or 
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otniJf  rt'spiratory  parameters,  then  this 
would  be  considered  "monitoring." 
Payment  for  this  monitoring  is  bundled 
into  G0237  and  not  paid  separately  as  a 
diagnostic  test. 

Commpnt:  Another  asked  about  the 
differences  between  the  G  codes. 

Response:  G0237  involves  therapeutic 
procedures  specifically  targeted  at 
improving  the  strength  and  endurance 
of  respiratory  muscles.  Examples 
include  pursed-lip  breathing, 
diaphragmatic  breathing,  and  paced 
breathing  (strengthening  the  diaphragm 
by  breathing  through  tubes  of 
progressively  increasing  resistance  to 
flow).  G0238  involves  a  variety  of 
activities  including  teaching  patients 
strategies  for  performing  tasks  with  less 
respiratory  effort  and  the  performance  of 
graded  activity  programs  to  increase 
endurance  and  strength  of  upper  and 
lower  extremities.  G0238  does  not 
include  demonstration  of  the  use  of 
nebulizer  or  inhaler  or  chest 
percussions  because  these  services  are 
described  by  other  CPT  codes  (94664 
and  94667.  respectively).  G0239 
represents  situations  in  which  two  or 
more  patients  are  receiving  services 
simultaneously  (such  as  those  described 
above  in  G0237  or  G0238)  during  the 
same  time  period.  The  practitioners 
must  be  in  constant  attendance  but  need 
not  be  providing  one-on-ono  contact. 
For  example,  a  therapist  provides 
medically  necessary  therapeutic 
procedures  to  two  patients  (A  and  B)  in 
the  same  gym,  for  a  30-minute  period. 
Both  are  performing  different  graded 
activities  (described  by  G0238)  to 
increase  endurance  of  their  upper  and 
lower  extremities  while  the  therapist 
divides  his/her  time — in  intermittent, 
brief  episodes — between  patients  A  and 
B.  In  this  scenario  the  therapist  would 
bill  each  patient  for  group  therapy 
(G0239)  because  the  treatment  was 
provided  simultaneously  to  two 
patients,  and  not  one-on-one.  as 
required  by  G0238. 

Comment:  Coramers  requested 
clarification  concerning  use  of  G0237. 
G0238.  and  G0239  codes  and  whether 
these  codes  can  be  billed  more  than 
once  a  day. 

Response:  G0237  and  G0238  are  timed 
codes,  reported  for  each  15  minutes  of 
one-on-one  face-to-face  treatment.  They 
can  be  reported  with  more  than  one  unit 
per  patient  per  day.  depending  upon  the 
duration  of  treatment.  G0239  is  not  a 
timed  code  and  thus  should  be  reported 
only  once  a  day  for  each  patient  in  the 
group. 

Comment:  Clarification  was  also 
requested  about  whether  the  physician 
must  certify  the  services  every  30  days. 


Response:  The  30-day  certification 
and  recertification  of  the  plan  of  care 
requirement  applies  to  the  services  of 
physical  therapists,  occupational 
therapists,  and  speech  language 
pathologists  as  described  in  section 
1861(p)  of  the  Act.  Since  we  expected 
G0237.  G0238.  and  G0239  typically  to 
be  provided  by  respiratory  therapists, 
the  30-day  certification  and 
recertification  of  the  plan  of  care 
requirement  does  not  generally  apply.  If 
the  services  are  performed  by  either  a 
physical  or  occupational  therapist  (or  by 
a  therapy  assistant  under  his  or  her 
direction),  the  requirement  for  the  30- 
day  certification  and  recertification 
applies.  Additionally,  all  services 
provided  in  the  CORF  setting  including 
G0237,  G0238.  and  G0239  require  60- 
day  certification  and  recertification  of 
the  plan  of  care. 

Comment:  One  commenter  asked 
whether  the  "NA"  in  the  facility  total 
column  indicated  thaf  these  codes  are 
not  for  use  in  the  hospital  outpatient 
setting. 

Response:  As  stated  above,  these 
codes  are  appropriate  for  use  in  the 
hospital  outpatient  setting.  The  "NA" 
refers  to  the  fact  that  in  the  hospital 
outpatient  setting,  these  codes  are  paid 
under  the  hospital  outpatient 
prospective  payment  system  and  are 
assigned  to  an  AFC.  rather  than  being 
paid  on  the  physician  fee  schedule. 

Comment:  Commenters  also  asked  for 
the  specific  clinical  situations  in  which 
the  use  of  these  codes  is  appropriate. 

Response:  All  services  must  meet  the 
test  of  being  "reasonable  and  necessary" 
pursuant  to  section  1862(a)(1)(A)  of  the 
Act.  Determinations  of  medical 
necessity  have  been  made  by  carriers 
and  intermediaries  on  a  claim-by-claim 
basis  in  their  local  medical  review 
policies.  We  believe  that  this  is  the 
appropriate  manner  to  address  these 
questions,  and  many  of  our  contractors 
have  already  developed  these  policies. 
We  note  however,  there  is  no  explicit 
pulmonary  rehabilitation  benefit. 

Comment:  Commenters  asked 
whether  respiratory  therapists  would  be 
precluded  from  u«ing  additional  CPT 
codes  to  bill  for  their  pulmonary- 
rehabilitation  related  services. 

Response:  We  reiterate  that  codes 
G0237.  G0238.  and  G0239  were 
developed  to  provide  more  specificity 
about  the  services  being  delivered. 
Thus.  CPT  codes  97000  to  97799  are  not 
to  be  billed  by  professionals  involved  in 
treating  respiratory  conditions,  unless 
these  services  are  delivered  by  physical 
or  occupational  therapists  and  meet  the 
other  requirements  for  physical  and 
occupational  therapy  services.  Also  CPT 
code  9921 1,  (office  or  other  outpatient 


visit  for  evaluation  and  management), 
should  not  be  used  by  practitioners 
providing  outpatient  respiratory  or 
pulmonary  therapy  services. 

Revisions  to  Malpractice  RVUs  for  New 
and  Revised  CPT  Codes  for  2002 

Malpractice  RVUs  are  calculated 
using  the  methodology  described  in 
detail  at  Addendum  G  of  our  November 
1.  2000  final  rule  (65  FR  65589). 
Because  of  the  timing  of  the  release  of 
new  and  revised  CPT  codes  each  year, 
the  malpractice  RVUs  for  the  first  year 
of  these  codes  are  extrapolated  from 
existing  similar  codes  based  on  the 
advice  of  our  medical  consultants  and 
are  considered  interim  subject  to  public 
comment  and  our  revision.  The 
following  year,  these  codes  are  given 
values  based  on  our  malpractice  RVU 
methodology  and  a  review  of  any 
comments  received. 

The  malpractice  RVUs  for  new  and 
revised  codes  for  CY  2002  published  in 
Addendum  B  of  the  November  2001 
final  rule,  were  extrapolated  from 
existing  similar  codes.  The  malpractice 
RVUs  for  these  codes  in  this  year's 
Addendum  B  were  calculated  by  our 
consultant,  KPMG,  using  the  same 
methodology  used  for  all  other  codes. 
Likewise,  the  malpractice  RVUs  for  new 
and  revised  codes  for  CY  2003  are  being 
extrapolated  from  existing  similar  codes 
and  will  be  calculated  using  the 
malpractice  RVU  methodology  next 
year. 

Comment:  The  American  College  of 
Radiology  continues  to  be  concerned 
about  the  increasing  liability  costs  for 
radiology  and  radiation  oncology.  They 
would  like  us  to  explore  and  ultimately 
implement  a  change  in  the  malpractice 
methodology.  They  stated  that 
radiologists  and  radiation  oncologists 
bear  the  majority  of  costs  for  liability 
insurance;  therefore,  the  larger 
proportion  of  malpractice  value  should 
be  included  in  the  PC  and  the  smaller 
portion  in  the  TC. 

Response:  While  we  can  understand 
the  concern  about  rising  liability  costs, 
we  do  not  believe  that  radiology  and 
radiation  oncology  are  the  only 
specialties  facing  such  increases.  We 
also  do  not  agree  that  the  larger 
proportion  of  malpractice  values  should 
be  associated  with  the  PC  component  of 
the  service.  As  we  have  explained  in 
previous  physician  fee  schedule  rules, 
the  total  TC  RVUs  (practice  expense  and 
malpractice)  for  the  TC  of  radiology 
diagnostic  tests  represent  the  expenses 
required  to  perform  the  test — 
equipment,  supplies,  and  technicians 
plus  malpractice  insurance.  The  total  PC 
RVUs  (work,  practice  expense  and 
malpractice  insurance)  represent  only 
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the  interpretation  of  the  test  by  the 
physician.  Generally,  the  TC  RVUs  for 
radiiilngy  sprvices  aro  significantly 
higher  than  the  P(^  R\'Us  bpcausp  of  the 
very  expensive  equipment  and  supplies. 
The  malpractice  RVUs  are  generally 
split  in  similar  proportion  between  PC 
and  TC  as  are  the  practice  expense 
RVUs.  In  cases  when  the  physician  or 
group  provides  both  the  TC  and  PC  and 
bills  for  both  components,  the  split  is 
not  a  significant  issue  since  the 
physician  or  group  would  receive  the 
total  payment.  In  many  cases,  the  TC  is 
provided  by  an  entity — hospital  or  free 
standing  imaging  center — other  than  the 
physician  providing  the  interpretation. 
The  entity  providing  the  TC,  which 
includes  a  supervising  physician  who  is 
most  likely  a  radiologist,  assumes  the 
risk,  such  as  excessive  irradiation  of  the 
patient,  of  providing  the  TC.  We  can 
think  of  no  reason  to  transfer  any 
portion  of  malpractice  RVUs  from  the 
entity  (which  would  include  a 
supervising  physician)  providing  the 
majority  of  the  service,  the  TC.  to  a 
physician  who  is  providing  only  the 
interpretation  The  malprartice  liability 
associated  with  interpreting  the  test  is 
reflected  in  the  PC  malpractice  RVUs. 

Comment:  The  American 
Occupational  Therapy  Association 
indicated  that  for  computing 
malpractice  RVUs.  occupational  therapy 
was  incorrectly  crosswalked  to 
occupational  medicine  (Insurance 
Service  Office  (ISO)  code  80233).  They 
suggested  the  appropriate  crosswalk  is 
to  physical  medicine  and  rehabilitation 
(ISO  80235). 

Response:  We  agree  with  the 
commenter  that  a  more  appropriate 
crosswalk  for  occupational  therapy  is  to 
physical  medicine  and  rehabilitation  as 
opposed  to  occupational  medicine.  The 
original  data  that  were  used  to  c;alculate 
malpractice  RVUs  were  based  upon 
1993  to  1995  malpractice  premium  data 
These  data  were  replaced  with  more 
recent  premium  data  (1996  to  1998). 
The  resulting  risk  factors  are  published 
in  the  November  2000  final  rule  (65  FR 
65594).  These  more  recent  premium 
data  place  occupation  medicine, 
occupational  therapy,  and  physical 
medicine  and  rehabilitation  into  the 
same  risk  classification.  Due  to  this 
update  to  the  risk  classific:ations. 
revising  the  crosswalk  for  occupational 
therapy  will  have  no  effect:  nonetheless, 
for  purposes  of  accuracy,  we  will 
change  the  occupational  therapy 


crosswalk  at  the  next  scheduled  update 
to  malpractice  premium  data  in  CY 
2005. 

Establishment  of  Interim  Work  Relative 
Value  Units  for  New  and  Revised 
Physician's  Current  Procedural 
Terminology  (CPT)  Codes  and  New 
Healthcare  Common  Procedure  Coding 
System  Codes  (HCPCS)  for  2003 
(Includes  Table  titled  American  Medical 
Association  Specialty  Relative  Value 
Update  Committee  and  Health  Care 
Professionals  Advisory  Committee 
Recommendations  and  CMS's  Decisions 
for  New  and  Revised  2003  CPT  Codes) 

One  aspect  of  establishing  RVUs  for 
2003  was  related  to  the  assignment  of 
interim  work  RVUs  for  all  new  and 
revised  CPT  codes.  As  described  in  our 
November  25,  1992  notice  on  the  1993 
physician  fee  schedule  (57  FR  55983) 
and  in  section  III.B.  of  the  November  22, 
1996  final  rule  (61  FR  59505  through 
59506),  w-e  established  a  process,  based 
on  recommendations  received  from  the 
AMA's  RUC,  for  establishing  interim 
work  RVUs  for  new  and  revised  codes. 

This  year  we  received  work  RVU 
recommendations  for  approximately  249 
new  and  revised  CPT  codes  from  the 
RUC.  Our  staff  and  medical  officers 
reviewed  the  RUC  recommendations  by 
comparing  them  to  our  reference  set  or 
to  other  comparable  services  for  which 
work  RVUs  had  previously  been 
established,  or  to  both  of  these  criteria. 
We  also  considered  the  relationships 
among  the  new  and  revised  codes  for 
which  we  received  RUC 
recommendations.  We  agreed  with  the 
majority  of  the  relative  relationships 
reflected  in  the  RUC  values.  In  some 
instances,  when  we  agreed  with  the 
relationships,  we  nonetheless  revised 
the  work  RVUs  to  achieve  work 
neutrality  within  families  of  codes,  that 
is.  the  work  RVUs  have  been  adjusted  so 
that  the  sum  of  the  new  or  revised  work 
RVUs  (weighted  by  projected  frequency 
of  use)  for  a  family  will  be  the  same  as 
the  sum  of  the  current  work  R\'Us 
(weighted  by  projected  frequency  of 
use).  For  approximately  96  percent  of 
the  RUC  recommendations,  proposed 
work  RVUs  were  reviewed  and 
accepted,  and.  for  approximately  4 
percent,  we  disagreed  with  the  RUC 
recommended  values.  In  the  majority  of 
these  instances,  we  agreed  with  the 
relativity  established  by  the  RUC.  but 
needed  to  adjust  work  RVUs  to  retain 
budget  neutrality. 


There  were  also  22  CPT  codes  for 
which  we  did  not  receive  a  RUC 
recommendation.  After  a  review  of  these 
CPT  codes  by  our  staff  and  medical 
officers,  we  established  interim  work 
RVUs  for  the  majority  of  these  services. 
For  those  ser\'ices  for  which  we  could 
not  arrive  at  interim  work  RVUs,  we 
have  assigned  a  carrier-priced  status 
until  such  time  as  the  RUC  provides 
work  RVU  recommendations. 

We  received  22  recommendations 
from  the  Health  Care  Professionals 
Advisory  Committee  (HCPAC).  We 
agreed  with  approximately  86  percent  of 
the  HCPAC  recommendations  and 
disagreed  with  approximately  14 
percent  of  the  HCPAC 
recommendations. 

We  have  also  included,  in  Table  6,  34 
codes  for  which  the  RUC  has  submitted 
revisions  to  their  original  2002 
recommendations.  These  CPT  codes  are 
identified  with  an  "L"  in  Table  6. 

Table  6,  titled  "AMA  RUC  and 
HCPAC  Recommendations  and  CMS 
Decisions  for  New  and  Revised  2003 
CPT  Codes",  lists  the  new  or  revised 
CPT  codes,  and  their  associated  work 
RVUs.  that  will  be  interim  in  2003.  This 
table  includes  the  following 
information: 

•  A  "#"  identifies  a  new  code  for 
2003. 

•  CPT  code.  This  is  the  CPT  code  for 
a  service. 

•  Modifier.  A  "26"  in  this  column 
indicates  that  the  work  RVUs  are  for  the 
professional  component  of  the  code. 

•  Description.  This  is  an  abbreviated 
version  of  the  narrative  description  of 
the  code. 

•  RUC  recommendations.  This 
column  identifies  the  work  RVUs 
recommended  by  the  RUC. 

•  HCPAC  recommendations.  This 
column  identifies  the  work  RVUs 

.  recommended  by  the  HCPAC. 

•  CMS  decision.  This  column 
indicates  whether  we  agreed  with  the 
RUC  recommendation  ("agree")  or  we 
disagreed  with  the  RUC 
recommendation  (."disagree").  Codes  for 
which  we  did  not  accept  the  RUC 
recommendation  are  discussed  in 
greater  detail  following  this  table.  An 
"(a)"  indicates  that  no  RUC 
recommendation  was  provided 

•  2003  Work  RVUs.  This  column 
establishes  the  2003  work  RVUs  for 
physician  work. 
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TABLt  6 


Table  6— Continued 


•CPT  code 


11400 
11401 
11402 
11403 
11404 
11406 
11420 
11421 
11422 
11423 
11424 
11426 
11440 
11441 
11442 
11443 
11444 
11446 
11600 
11601 
11602 
11603 
11604 
11606 
11620 
11621 
11622 
11623 
11624 
11626 
11640 
11641 
11642 
11643 
11644 
11646 
'  11981 
■11982 
'  11983 
17304 
17305 
17306 
17307 
17310 
> 20526 
>^  20550 
L 20551 
>  20552 
'20553 
L20600 
'20605 
•20612 
21030 
21034 
21040 
'21046 
•21047 
•21048 
•21049 
21740 
•21742 
•21743 
23410 
23412 
'24344 
•  24346 
25320 
27425 
27730 
27732 
27734 


Mod 


Oescription 


Exc  tr-ext  b9+marg  0.5  <  cm  

Exc  tr-ext  b9+marg  0  6-1  cm 

Exc  tr-ext  b9-fmarg  1  1-2  cm 

Exc  tr-ext  b9+marg  2  1-3  cm 

Exc  tr-ext  b9+marg  3  1 -4cm 

Exc  tr-ext  b9-^marg  >  4  0  cm  

Exc  h-t-nk-sp  b9+marg  0  5  <  

Exc  h-f-nk  sp  b9+marg  0  6-1  

Exc  h-f-nk-sp  b9+marg  1.1-2 

Exc  h-f-nk-sp  b9+marg  2.1-3 

Exc  h-t-nk-sp  b9-t-marg  3  1-4 

Exc  h-l-nk-sp  b9+marg  >  4  cm  ... 
Exc  face-mm  b9-^marg  0  5  <  cm 
Exc  face-mm  b9+marg  0  6-1  cm 
Exc  face-mm  b9-Kmarg  11-2  cm 
Exc  face-mm  b9+marg  2  1-3  cm 
Exc  face-mm  b9+marg  3  1-4  cm 
Exc  face-mm  b9+marg  >  4  cm  ... 
Exc  tr-ext  mlg-^marg  0  5  <  cm    ... 
Exc  tr-ext  mig+marg  0  6-1  cm  .... 
Exc  tr-ext  mig-fmarg  1  1-2  cm  .... 
Exc  tr-ext  mlg+marg  2  1-3  cm  .... 
Exc  tr-ext  mlg-^marg  3  1-4  cm  .... 

Exc  tr-ext  mlg+marg  >  4  cm  

Exc  h-f-nk-sp  mlg+marg  0  5  <  .... 
Exc  h-f-nk-sp  mlg+marg  0  6-1  .... 
Exc  h-f-nk-sp  mlg+marg  11-2  .... 
Exc  h-f-nk-sp  mlg+marg  2  1-3  .... 
Exc  h-f-nk-sp  mlg+marg  3  1-4  .... 
Exc  h-f-nk-sp  mig+mar  >  4  cm   ... 
Exc  face-mm  maltg+marg  0.5  <  .. 
Exc  face-mm  malig+marg  0  6-1 
Exc  face-mm  malig+marg  11-2 
Exc  face-mm  malig+marg  2  1-3 
Exc  face-mm  maltg+marg  3  1-4 
Exc  tace-mm  mlg+marg  >  4  cm  ., 

Insert  drug  implant  device  , 

Remove  drug  implant  device  

Remove/insert  drug  implant  

1  stage  mohs,  up  to  5  spec  

2  stage  mohs.  up  to  5  spec  

3  stage  mohs,  up  to  5  spec  

Mohs  addl  stage  up  to  5  spec    .. 
Mohs  any  stage  >  5  spec  each  .. 

Ther  iniection,  carp  tunnel 

In|  tendon  st>eatti/ligament  

inject  terKton  ongin/insert  

Inject  tngger  point,  1  or  2  

Iniect  tngger  points,  =/>  3  

Drain/iniect,  |04nt/bursa  

Drain/iniect,  (Otnt/bursa  

Asptrate/ini  ganglKXi  cyst    

Excise  max^zygoma  b9  tumor  .... 
Exase  max/zygoma  mig  tumor  .. 
RerTHJval  of  |aw  bone  leswn 
Remove  mandit)te  cyst  complex 

Excise  Iwr  (aw  cyst  w/repair  

Remove  maxilla  cyst  complex  .... 
Excise  uppr  jaw  cyst  w/reptur  .... 

Reconstruction  of  sternum  

Repair  stemum/nuss  w/o  scope  . 
Repair  stemurrVnuss  w/scope  .... 

Repair  rotator  cuff,  acute  

Repair  rotator  cufl.  chronic 

Reconstruct  elt>ow  lat  ligmnt  

Reconstruct  eltxiw  med  ligmnt  ... 

Repair/revise  wrist  |otnt      

Lat  retinacular  release  open  

Repair  of  tibta  epiphysis      , 

Repair  of  fibula  epiphysis  

Repair  of  lower  leg  epiphysis     .. 


RUC  rec- 
ommendation 


0.85 

1.23 

1  51 

1.79 

2.06 

2.76 

0.98 

1.42 

1  63 

2.01 

2.43 

378 

1.06 

148 

1.72 

2.29 

3.14 

4.49 

1.31 

1.80 

1  95 

2.19 

240 

343 

1.19 

1.76 

2.09 

2.61 

3.06 

4.30 

1.35 

2.16 

2,59 

3.10 

4.03 

5.95 

1  48 

1.78 

3  30 

760 

285 

2.85 

2.85 

0.95 

0.94 

075 

0.75 

066 

0  75 

066 

068 

070 

(a) 

16.17 

(•I 

13.00 

1875 

13.50 

1800 

1650 

ui 

(«) 

12.45 

13.31 

14.00 

1400 

1077 

5.22 

741 

532 

848 


HCPAC  rec- 
ommendation 


CMS  decision  !    2003  Work  RVU 


Agree 

Agree    

Agree    

Agree      ... 

Agree   

Agree 

Agree 

Agree  

Agree    

Agree    

Agree 
Agree       ... 
Agree 

Agree    

Agree  

Agree    

Agree     .... 

Agree    

Agree  

Agree   

Agree    

Agree 

Agree  , 

Agree 

Agree  

Agree 

Agree 

Agree 

Agree    

Agree 

Agree 

Agree 

Agree 

Agree  

Agree     ... 

Agree  

Agree  

Agree  

Agree  

Agree  

Agree  ... 
Ag-f-,-  ... 
Agr.-«       ... 

DivKjree 
Agre« 

Agrcf  .,. 

AgrM,.  .. 
A()rc> 

Aur'-<  ... 

Agr.-.'  ... 

Agre.  .... 

I  Agree 


Agree 

(a) 


Agree 
Agree 
Agree 
Agree 
Agree 


Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 


0.85 

1  23 
1.51 

1  79 
206 

2  76 
098 
1  42 
1  63 
201 
243 
378 
1  06 
1  48 
1  72 
2.29 
314 
4  49 
'  31 
1  80 

1  95 

2  19 

2  40 

3  43 
1.19 
1.76 
2.09 
261 
3.06 
4.30 
1.35 
216 
259 
310 
4.03 
5.95 

1  48 
1.78 
3.30 
7.60 
2.85 
285 

2  85 
0  62 
094 
0  75 
0.75 
0.66 
0.75 
0.66 
0.68 
0.70 
3.89 

16.17 

3.89 

13.00 

18  75 

13.50 

1800 

16.50 

carrier 

carrier 

12.45 

13.31 

1400 

14.00 

10.77 

522 

7.41 

5.32 

a48 


•CPT  cooe 


Mod 


Descript'O'"' 


27870 

29806 

■29827 

'29873 

•29899 

'33215 

33216 

33217 

« 33224 

•33225 

•  33226 

•  33508 
L  33979 
I  33980 

34812 

i-4825 

.<4826 

'  :-.4835 

'  j4834 

'34900 

•  35572 
36415 
36416 
36511 
36512 
36513 
36514 
36515 
36516 
36536 
36537 
36540 
37182 
37183 
37500 
37760 
38204 
38205 
38206 
38207 
38208 
38209 
38210 
38211 
38212 
38213 
38214 
38215 
38242 
43201 
43236 
43245 
44206 
44207 
44208 
44210 
44211 
44212 
44701 
45335 
45340 
45381 
45386 
46706 
47370 
47371 
47380 
47381 
47382 
49419 
49904 


Fusion  of  ankle  joint,  open  

Shoulder  arthroscopy/surgery 
Anhroscop  rotator  cuff  repr  ...., 
Knee  arthroscopy  surgen, 
Ankle  anhroscopy  surgery 
Reposition  pacmg-defib  lead  ... 
Insert  lead  pace-de<ib   one     ... 
Insert  lead  pace-ae*'!:   Oaa     ... 
Insert  pacing  leaa  &  connect  ., 
L  ventric  pacmg  leaa  add-on  ... 

Repositior^.  L  veniric  ^ead  , 

Endoscopic  vein  nar-vest 
Insert  mtracorporea'  device     ... 
Remove  mtracorporeai  dev  ce 
Xpose  for  endoprosf-    te-norl  ., 
Endovasc  extend  p'os*-    '-.  i  .„ 
Endovasc  extena  p'os"-   aadi 
Xpose  for  endoprosf"      ac      ... 
Xpose  endoprosth   t'acna    ... 
Endovasc  iliac  -ep'  a  graft      ... 
Harvest  femoropop  tea   vein  ... 

Routine  venipuncture       , 

Capillar>  blood  draw , 

Apheress  wbc        

Apheresis  rtx  

Apheresis  platelets  

Apheresis  plasma  

Apheresis,  adsorp/reinfuse 

Apheresis,  selective  

Remove  cva  device  obstruct  .. 
Remove  cva  lumen  obstruct  .. 
Collect  blood  venous  device  .. 

Insert  hepatic  shunt  (tips)  , 

Remove  hepatic  shunt  (tips)  .. 
Endoscopy  ligate  pert  veins  ... 

Ligation,  leg  veins  open  

Bl  donor  search  management 
Harvest  allogenic  stem  cells  ... 

Harvest  auto  stem  cells 

Cryopreserve  stem  cells 

Thaw  preserved  stem  cells  .... 

Wash  harvest  stem  cells  

T-cell  depletion  of  harvest     

Tumor  cell  deplete  of  han/est 
Rlx  depletion  of  harvest 
Platelet  deplete  of  harvest 
Volume  deplete  of  han>/est  ..., 
Harvest  stem  cell  concentrte  ... 
Lymphocyte  mtuse  transplant  . 
Esoph  scope  w/submucous  in] 
Uppr  g:  scope  w/submuc  inj  .... 
Uppr  gi  scope  dilate  stnctr  .. 
Lap  part  colectomy  w  stoma  ... 
L  colectomy/coloproctostomy  „ 
L  colectomy/coloproctostomy  . 
Laparo  total  proctocolectomy  ., 
Laparo  total  proctocolectomy  . 
Laparo  total  proctocolectomy  . 
Intraop  colon  lavage  add-on  .., 
Sigmoidoscope  w  submuc  inj  .. 

Sig  w/balloon  dilation  , 

Colonoscope  submucous  inj  ., 
Colonoscope  dilate  stricture  .... 

Repr  of  anal  fistula  wglue  

Laparo  ablate  liver  tumor  rf  

Laparo  ablate  liver  cryosurg  .... 

Open  at)late  liver  tumor  rl  

Open  ablate  liver  tumor  cryo  ... 

Percut  ablate  livei  rf  , 

Insrt  abdom  cath  for  chemotx  , 
Omental  flap   e»tra-abdom  


RUC  rec- 
ommendatron 


13.91 

14.37 

15.36 

600 

13.91 

4.44 

5.39 

5.75 

9.05 

8.34 

8.69 

0.31 

46.00 

56.25 

6.75 

12.00 

4.13 

12.00 

5.35 

16.38 

6.82 

0.00 

0.00 


3.60 

0.75 

0.00 

17.00 

8.00 

11.00 

10.47 

2.00 

1.50 

1.50 


1.71 

2.09 

2.92 

3.18 

27.00 

30.00 

32.00 

28.00 

35.00 

32.50 

3.10 

1.46 

1.96 

4.30 

4.58 

2.95 

19.69 

19.69 

23.00 

23.27 

15.19 

6.65 

20  00 
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Agree 

Agree 

Agree 

Agree 

Agree 

Disagree 
Disagree 

Agree 

Agree 
Agree      . 

Agree 

Agr6e 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 


Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Disagree 
Agree     . . 
Agree 


Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Disagree 
Disagree 
Disagree 

Agree 

Disagree 
Agree     .. 

Agree 

Agree 

Agree 

Agree 

Agree 
Agree 


13.91 

14.37 

15.36 

600 

13.91 

476 

578 

575 

905 

834 

869 

0.31 

46  00 

56.25 

675 

12.00 

4.13 

1200 

535 

16.38 

682 

0.00 

0.00 

1.74 

1  74 

1.74 

1.74 

1.74 

1.74 

3.60 

075 

0.00 

1700 

800 

11.00 

10.47 

000 

1.50 

1,50 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

1.71 

2.09 

292 

318 

27  00 
30  00 
32.00 

28  00 
35.00 
32.50 

3.10 
1.36 
1  66 
4  20 
4  58 
239 

19  69 
19.69 
23.00 
2327 
1519 

6.65 

20  00 
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Table  6 — Continued 


•CPTcode 


49905 
•50542 
•50543 
•50562 
•55866 
•51701 
•51702 
•51703 
■51798 
53440 
53442 
•56820 
■56821 
■57420 
■57421 

■  57452 
■57454 

■  57455 
■57456 
■57460 
•57461 

58140 

58145 

■58146 

58260 

58262 

58263 

58267 

58270 

•58290 

•58291 

•58292 

■58293 

•58294 

■  58545 
•58546 

58550 
•58552 
•58553 
'58554 
•61316 
•61322 
■61323 

61340 
•61517 
•61623 

61624 
•62148 
■62160 
•62161 
•62162 
•62163 
■62164 
•62165 
.  62201 

62263 
•62264 

64415 
■64416 

64445 
•64446 
■64447 
•64448 

64450 
•66990 
■75901 
■75902 

75953 
•75954 

76070 
■76071 


Mod 


Descnption 


26 
26 
26 
26 
26 
26 


Onental  flap,  intra-abdom 

Laparo  ablate  renal  mass  

Laparo  partial  nephrectomy  

Renal  scope  wAumor  resect  .... 
Laparo  radical  prostatectomy  ... 

Insert  bladder  catheter      

Insert  temp  bladder  cath  

Insert  bladder  cath.  complex  .... 

Us  unne  capacity  measure  

Male  sling  procedure     

Refnove/revise  male  sling  

Exam  of  vulva  w/scope  

Exam/btopsy  of  vulva  w/scope  . 

Exam  of  vagina  w/scope  

Exam/btopsy  of  vag  w/scope  ... 

Exam  of  cervix  w/scope        

Bx/curett  of  cervix  w/scope  

Biopsy  of  cervix  w/scope 

Endocerv  curettage  w/scope  .... 

Bx  of  cervix  w/scope,  leep  

Conz  of  cervix  w/scope.  leep  ... 
Myomectomy  abdom  method  ... 

Myomectomy  vag  method    

Myomectomy  abdom  complex  . 

Vaginal  hysterectomy  

Vag  hyst  including  t/o  

Vag  hyst  w/t/o  &  vag  repair 

Vag  hyst  w/unnary  repair  

Vag  hyst  w/enterocele  repair  .. 

Vag  hyst  complex  

Vag  hyst  inci  t/o,  complex  

Vag  hyst  t/o  &  repair,  compi  ..., 
Vag  hyst  w/uro  repair.  compI  .. 
Vag  hyst  w/enterocele.  compI  . 

Laparoscopic  myomectomy 

Lciparo-myomectomy,  complex 
Laparo-asst  vag  hysterectomy 

Laparo-vag  hyst  incI  t/o 

Laparo-vag  hyst,  complex  

LaF>aro-vag  hyst  w/t/o.  comprf  .. 
Impit  cran  bone  flap  to  abdo  ... 

Decompressive  craniotomy  

Decompressive  lobectomy  

Subtemporal  decompression  ... 
ImpIt  brain  chemotx  add-on  .... 
Endovasc  tempory  vessel  ocd 

Transcath  occlusion,  ens 

Retr  bone  flap  to  fix  skull  

Neuroendoscopy  add-on  

Dissect  brain  w/scop)e  

Remove  colloid  cyst  w/scope  .. 
Neuroendoscopy  w/fb  removal 
Remove  brain  tumor  w/scope  . 
Remove  pituit  tumor  w/scope  .. 

Brain  cavity  shunt  w/scope  

Epidural  lysis  mult  sessions  .... 
Epidural  lysis  on  single  day  .... 

N  block  in|,  brachial  plexus  

N  block  cont  infuse,  b  ptex  

N  block  in),  sciatic,  sng   

N  t>lk  in),  sciatic,  cont  inf  

N  bkxk  inj  fern,  single  

N  block  in)  fem.  cont  inf  

N  block,  other  penpheral      

Ophthalmic  endoscope  add-on 
Remove  cva  device  obstruct  .. 
Remove  cva  lumen  obstruct  .. 
Abdom  aneurysm  endovas  rpr 
Iliac  aneurysm  endovas  rpr  .... 

Ct  txjne  density,  axial  

Ct  bone  density  penpfieral  .... 


RUC  rec- 
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ommendation 
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6.55 
20  00 
25.50 
10.90 
30.74 
0.50 
0.50 
1.47 
038 
13.62 
11.57 
1.50 
2.05 
1  60 
2.20 
1.50 
2.33 
1.99 
1.85 
2.83 
3.44 
14.60 
8.04 
19.00 
12.98 
14.77 
1606 
17.04 
14.26 
19.00 
20.79 
22.08 
23.06 
20.28 
14.60 
19.00 
14.19 
14.19 
19  00 
19.00 
1.39 
29  50 
31.00 
18.66 
1.38 
9.96 
20.15 
2.00 
3.00 
20.00 
25  25 
15.50 
27.50 
22  00 
1486 
614 
443 
1.48 
3.50 
1.48 
3.25 
1.50 
3.00 
1.27 
1.51 
049 
039 
1  36 
293 
0.25 
0.22 


Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Disagree 

Agree 

Agree 

Agree 

Agree 

Agree       . 
Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree  

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree  .... 

Agree 

Agree  .... 

Agree  

Agree  ... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  ... 
Agree  .... 
Agree  ... 
Agree  .. 
Agree  .. 
Agree  .. 
Agree  .. 
Agree  .. 
Agree  .. 
Agree  . 
Agree  ... 
Agree  ... 
Agree  .  . 
Agree  ... 
Disagree 
Agree  . 
Agree   ... 


6.55 

20  00 
2550 
10.90 
30.74 
0.50 
050 
1.47 
0.11 
13.62 
11.57 
1.50 
2.05 
1.60 
220 
1  50 
233 
1  99 
1.85 
2.83 
3.44 
14.60 
8.04 
19.00 
12.98 
14.77 
16.06 
17.04 
14.26 
19.00 
20  79 
22.08 
23.06 
20  28 
14.60 
19.00 
14.19 
14.19 
19.00 
19.00 
1.39 
29.50 
31.00 
18  66 
1  38 
9.96 
20.15 
2.00 
3.00 
20  00 
2525 
1550 
27.50 
22.00 
14.86 
6.14 
4.43 
1  48 
350 
1.48 
325 
1  50 
3.00 
1.27 
1.51 
049 

0  39 

1  36 
1  36 
025 
0.22 
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Tab._e  6 — Continued 


•CPTcode 


Mod 


Description 


^o^   'ec- 
ommenoation 


HCPAC  rec- 
ommendation 


CMS  decision   2003  Work  RVU 


I  76085 

'  76362 E 

^6394 

'6490 

"6801 

'6802 

^6805 

"6810 

'  -6811 

76812 

76815 

76816 

■  76817 

'92601 

' 92602 

92603 

^  92604 

92605 

■92606 

•92607 

'9260a 

•92609 

-92610 

' 9261 1 

"92612 

=92613 

'92614 

'92615 

=92616 

'92617 

'  93580 

-93581 

93609 

93613 

93619 

93620 

93621 

93622 

« 95990 

I  96000 

L 96001 

'  96002 

'  96003 

'  96004 

96530 

•96920 

•96921 

'  96922 

' 99026 

-■  99027 

99289 

99290 

' 99293 

' 99294 

99295 

99296 

99298 

•99299 


26 

26 
26 
26 


26 


26 
26 
26 
26 


Computer  mammogram  add-on 

CAT  sca^i  for  tissue  ablation  

MRI  tor  tissue  abiatio^   

US  tor  tissue  abiatior      

Ob  js  <  14  wks   Single  fetus   .... 

Ob  us  <  14  Aks  add'  fetus    

Ob  us  >  14  wks    sng;  tetuS     

Ob  us  >  14  wks,  addi  (etus    

Ob  us,  detailed,  sngi  fetus    

Ob  us,  detailed  addi  fetus     

Ob  us   limited   fetusisi  ., 

Ob  us  follow-up  per  fetus    

Transvaginal  us   obsietnc       

Cochlear  impit  f  up  exam  <  7  .... 
Reprogram  cocniear  loipll  <  7  ... 
Cochlear  impIt  f  up  exam  7  >  .... 
Reprogram  coctnlear  iTipit  7  >  ... 
Eval  for  nonspeech  deoce  'x  .... 

Non-speech  device  service  

Ex  for  speech  device  rx,  Ihr  

Ex  for  speech  device  rx  add!  .... 
Use  of  speech  device  service  ... 
Evaluate  swallowing  function  .... 

f\/lotion  fluoroscopy/swallow  

Endoscopy  swallow  tst  (fees)  .... 
Endoscopy  swallow  tsi  (fees)  .... 

Laryngoscopic  sensory  test  

Eval  laryngoscopy  sense  tst  

Fees  w/laryngeal  sense  test   

Interprt  fees/laryngeai  test      

Transcath  closure  of  asd      

Transcath  closure  of  vsd       

Map  tachycardia  add-on  

Eiectrophys  map  3d  add-on  

Electrophysiology  evaluation  

Electrophysiology  evaluation  

Electrophysiology  evaluation  

Electrophysiology  evaluation  

Spin/bram  pump  refil  &  mam 

Motion  analysis  video  3d       

Motion  test  w'tl  press  meas   

Dynamic  surface  emg    

Dynamic  fine  wire  emg  

Phys  review  of  motion  tests  

Syst  pump  refill  &  mam         

Laser  tx.  skm  <  250  sq  cm    

Laser  tx,  skin  250-500  sq  cm  ... 

Laser  tx   Skin  >  500  sq  cm    

In-hospaa.  on  call  sea-ice       

Out-of-hosp  on  call  se'^'ice    

Ped  cnt  care  transpo^  

Ped  cnt  care  transpori  add   

Ped  critical  care   mitia     

Ped  cntica'  care  subseq  

Neonate  cnt  care   'mtia:         

Neonate  cntica-  care  subseq 

Neonatal  critical  care    

Ic.  Ibw  infant  1500-2500  gm  


0.06 
4.00 
4.25 
4.00 
0.99 
0.83 
0:99 
0.98 
1.90 
1.78 
0.65 
0.85 
0.75 


18.00 
24.43 
5.00 
7.00 
7.32 
11.59 
2.10 
3.10 


0.00 
1.15 
1.17 
2.10 

(a) 
(a) 

4.80 
2.40 

16.00 
8.00 

18.49 
8.00 
2.75 
2.50 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.27 
0.99 
1.27 
088 
1.88 
1.10 


1.80 
2.15 
0.41 
0.37 
2.14 


Agree  ..  . 
Agree  .... 
Agree  ... 
Agree  . 
Agree  .. 
Agree  .. 
Agree  . 
Agree  ... 
Agree  .... 
Agree  ... 
Agree  .. 
Agree 
Agree  . 
Agree  .. 
Agree  ... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .. 
Agree  ... 
Agree  . 
Agree  .. 
Agree  .. 
Agree  .  .. 
Agree  . 
Disagree 
Agree  .. 
Disagree 
Agree 
Disagree 
Agree  . 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .. 
Agree  ... 

(a) 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  ... 

Agree  ... 

Agree  .. 

Agree  .  . 

Agree  .. 

lal 
la) 

Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  . 
Agree 
Agree  .... 


0.06 
4.00 
4.25 
400 
099 
0.83 
099 
098 
1.90 
1  78 
0.65 
085 
0.75 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
1.27 
0.00 
1.27 
0.00 
1.88 
000 

1800 

24  43 
5.00 
700 
7.32 

11.59 
2.10 
3.10 
0.00 
1.80 
2.15 
0.41 
0.37 
2.14 
0.00 
1.15 
1.17 
2.10 
0.00 
0.00 
4.80 
2.40 

1600 
800 

18.49 
800 
2.75 
2.50 


'•>No  Final  RUC  recommendation  provided 

■  New  CPT  codes 

*AII  CPT  codes  copyngni  2002  Amer  ca-  K'iea^za   Association. 

'  Revised  2002  RUC  recommen-aat'ons 


Table  7,  which  is  titLni  ■  AM.\  RFC 
ANESTHESIA  RECOMM!:\n.\ri().\S 
AND  CMS  DECISIONS  F(  )K  MW  .WD 
REVISED  2003  CPT  CODLh   ,  iist.s  the 
new  or  revised  CPT  codes  for  anesthesia 


and  their  base  units  that  will  be  interim 
in  2003.  This  table  includes  the 
following  information: 

•  CPT  code.  This  is  the  CPT  code  for 
a  service. 


•  Description.  This  is  an  abbreviated 
version  of  the  narrative  description  of 
the  code. 


KOOOt) 
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•  RUC  recominenddtions.  This 
lolumn  identifies  the  base  units 
recommended  by  the  RUC. 

•  CMS  decision.  This  column 
indicates  whether  we  agreed  with  the 


KUL  rttcuiumunddtiun  fdgrei;   J  or  we 
disagreed  with  the  RUC 
recommendation  ("disagree").  Codes  for 
which  we  did  not  accept  the  RUC 

Table  7 


recommendation  are  discussed  in 
greater  detail  following  this  table. 
•  2003  Base  Units.  This  column 
establishes  the  2003  base  units  for  these 
services. 


•CPT  code 


•00326 
•00539 
•00540 
•00541 
•00640 
•00834 
•00836 
■00921 
■01829 
•01991 
•01992 


Description 


Anestti.  larynx/lrach,  <  1  yr 

Anesth.  trach-bronch  reconst  .. 

Anesth.  chest  surgery  

Anesth  one  lung  ventiliation  ... 

Anesth.  spine  manipulatjon 

Anesth.  hernia  repair  <  1  yr  .... 
Anesth  hernia  repair,  preemie 

Anesth.  vasectomy 

Anesth,  dx  wnsl  arthroscopy  .. 

Anesth.  nerve  block/inj 

Anesth,  nerve  block/inj.  prone 


RUC  rec- 
ommendation 


7 

18 

12 

15 

3' 

5 

6 

3 

3 

3 

5 


CMS  decision 


Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 


2003  base  units 


7 

18 

12 

15 

3 

5 

6 

3 

3 

3 

5 


•All  CPT  codes  copynght  2003  American  Medical  Association  "  New  CPT  codes 


Discussion  of  Codes  for  Which  There 
Were  No  RUC  Ret:ommendations  or  for 
Which  the  RUC  Recommendations  Were 
Not  Accepted 

The  following  is  a  summary  of  our 
rationale  for  not  accepting  particular 
RUC  work  RVU  or  base  unit 
recommendations.  It  is  arranged  by  type 
of  service  in  CPT  order.  Additionally, 
we  also  discuss  those  CPT  codes  for 
which  we  received  no  RUC 
recommendations  for  physician  work 
RVUs.  This  summary  refers  only  to 
work  RVUs  or  base  units. 

New  and  Revised  Codes  for  2003 

CPT  code  17310  Chemosurgery  (Mohs 
microgmphic  technique)  including 


removal  of  all  gross  tumor,  surgical 
excision  of  tissue  specimens,  mapping, 
color  coding  of  specimens,  microscopic 
examination  of  specimens  by  the 
surgeon,  and  complete 
histopathological  preparation  including 
the  first  routine  stain  (e.g.,  hematoxylin 
and  eosin,  toluidine  blue):  each 
additional  specimen  after  the  first  5 
specimens,  fixed  or  fresh  tissue,  any 
stage  I  List  separately  in  addition  to  code 
for  primary  procedure). 

This  add-on  code  is  used  to  report 
specimens  generated  during  Mohs 
surgery.  Prior  to  the  changes  made  for 
2003.  the  code  was  reported  once  for  all 
specimens  over  five,  generated  during  a 
particular  stage  of  Mohs  surgery.  In 
2003,  the  code  will  be  used  to  report 

Table  8 


each  specimen  over  five  during  a 
particular  stage  of  Mohs  surgery.  The 
RUC  recommended  maintaining  0.95 
work  RVUs  for  this  code  as  an  interim 
value.  We  disagree.  We  share  the 
concerns  of  the  RUC  that  the  specialty 
society  recommendation  was  based  on  a 
survey  that  did  not  take  into  account  the 
ZZZ  global  period  of  this  code. 
Additionally,  in  order  to  determine 
whether  the  current  work  RVU  for 
17310  was  appropriate,  we  analyzed  the 
current  work  RVU  for  17310  in  the 
context  of  the  work  RVUs  for  other 
Mohs  surgery  CPT  codes.  Mohs  surgery 
work  RVUs  are  based  on  Harvard  data 
which  is  depicted  in  Table  8  below  (all 
codes  have  000  global  periods  for  2002): 


CPT  code 

2002  Work  RVUs   '     Total  time  (min-,^ 

utes) 

intra-servicetime    \     .Z^SSTm^^ 
(minutes)                      ,i^) 

■ ■ 

RN  Tinr>e  (min- 
utes) (CPEP  data) 

Histotechnician 

Time  (minutes) 

(CPEP  data) 

17304 
17305 
17306 
17307 
17310 

7.6 
2.85 
2.85 
2.85 
0.95 

89 
62 
62 
62 
31 

50 

.065 
.046 
.046 
.046 
.031 

202 
101 
101 
101 
32 

SO 
25 
25 

25 
8 

These  data  clearly  show  that  the 
Harvard  data  appropriately  rank  these 
services  in  terms  of  intensity.  We  note 
that,  because  intra-service  times  are  not 
given  for  all  codes,  it  is  impossible  to 
calculate  intra-.service  work  intensity. 
The  RUC  recommendation  of  0.95  work 
RVUs  which  is  based  on  a  median  time 
of  20  minutes  yields  a  work  intensity  of 
0.047  which  is  higher  than  the  work 
intensities  for  CPT  codes  17305-17307. 


This  would  create  a  rank  order  anomaly 
in  this  family  of  codes. 

We  also  note  that  the  2002  descriptor 
for  CPT  code  17310  says  that  this  code 
should  be  reported  only  once  for  all 
specimens  more  than  five  for  a  given 
stage  of  Mohs.  Therefore,  we  believe 
that  the  current  work  RVU  represents 
the  total  work  required  for  the  typical 
number  of  specimens  obtained  (beyond 
five)  per  stage  of  Mohs. 


We  compared  CPT  code  17310  with 
CPT  codes  88331  Pathology 
consultation  during  surgery:  first  tissue 
block,  with  frozen  section(s).  single 
specimen,  and  88332  Pathology 
consultation  during  surgery;  each 
additional  tissue  block  with  frozen 
section(s).  CPT  code  88332  has  a  work 
RVU  of  0.59  and  total  physician  time  of 
15  minutes.  We  note  that  if  the  RUC 
survey  time  (20  minutes)  for  CPT  code 
17310  is  multiplied  by  the  Harvard 
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intensity  (.031)  that  a  work  \ai\ip  of  0.62 
is  obtained. 

Therefore,  we  arc  assigning  a  \v(irk 
value  of  0.62  work  RVUs  to  CPT  code 
17310  pending  further 
recommendations  from  the  RUC  We 
believe  this  value  is  appropriate  for  the 
new  descriptix   which  allows  reporting 
of  CPT  code  17310  for  each  specimen 
rather  than  once  for  all  specimens  We 
also  believe  this  work  value  places  this 
code  in  correct  rank  order  with  CPT 
codes  17304-17307  and  with  CPT  codes 
88331  and  88332. 

We  also  note  that  a  work  value  of  0.62 
RVUs  will  not  require  any  work 
neutrality  adjustment  because  it  already 
takes  our  claims  data  for  CPT  code 
17310  into  account. 

CPT  Codes  21030.  Excision  ofbt^niiin 
tumor  or  cyst  of  maxilla  or  zygoma,  by 
enucleation  and  curettage,  and  21040, 
Excision  of  benign  tumor  or  cyst  of 
mandible,  by  enucleation  or  curettage. 

CPT  changed  the  descriptors  for  these 
codes  to  iiidk'   the  procedure  more 
specific,  diid  we  have  not  yet  received 
RUC  recommendations  for  these  codes. 
We  compared  these  services  to  CPT 
Codes  21555,  Excision  tumor,  soft  tissue 
of  neck  or  thorax:  subcutaneous  (work 
RVU  of  4.35),  28043,  Excision,  tumor, 
foot;  subcutaneous  tissue  (work  RVU 
3.54),  28108,  Excision  or  curettage  of 
bone  cyst  or  benign  tumor,  phalanges  of 
foot  (work  RVU  4.16),  21501.  Incision 
and  drainage,  deep  abscess  or 
hematoma,  soft  tissues  of  neck  or  thorax 
(work  RVU  3.81),  26115  Excision,  tumor 
or  vascular  malformation,  soft  tissue  of 
hand  or  finger:  subcutaneous  (work 
RVU  3.86),  and  24075  Excision,  tumor, 
soft  tissue  of  upper  arm  or  elboiv  area: 
subcutaneous  (work  RVU  3.92).  We 
believe  that  21030  and  21040  are  most 
similar  to  24075  and  26115  in  terms  of 
physician  work  and  are  assigning 
interim  RVUs  of  3.89  for  both  of  these 
procedures.  We  are  crosswalking  the 
malpractice  RVUs  from  current  CPT 
Code  21030  (0.60  RVUs)  to  these 
procedures. 

CPT  Codes  21 740  Reconstructive 
repair  of  pectus  excavatum  or 
carinatum;  open  and  21 742 
Reconstructive  repair  of  pectus 
excavatum  or  carinatum;  minimally 
invasive  approach  (Nuss  procedure) 
with  thoracoscopy 

We  have  not  received  the  final 
recommendation  from  the  RUC  on  these 
services  and  carriers  will  price  these 
services  in  2003. 

CPT  codes  33215  Repositioning  of 
previously  implanted  transvenous 
pacemaker  or  pacing  cardioverter- 
defibrillator  (right  atrial  or  right 
ventricular)  electrode  and  33216 
Insertion  of  transvenous  electrode: 


single  chamber  (one  electrode) 
permanent  pacemaker  or  single 
chamber  pacing  cardioverter- 
defibrillator 

We  received  a  RUC  recommendation 
of  4.44  work  RVUs  for  CPT  code  33215 
and  a  RUC  recommendation  of  5.39 
work  RVUs  for  CPT  code  33216. 
Previously,  both  the  insertion  and 
repositioning  of  the  electrodes  were 
billed  under  CPT  code  33216.  Effective 
January  1.  2003.  CPT  code  33215  will  be 
used  to  report  the  repositioning  of  a 
previously  implanted  transvenous 
pacemaker  or  pacing  cardioverter- 
defibrillator  electrode,  while  CPT  33216 
will  be  used  to  report  the  insertion  of  a 
transvenous  electrode.  Although  we 
agree  with  the  relativity  established  by 
the  RUC.  in  order  to  retain  work 
neutrality  between  these  tw-o  services, 
we  have  scaled  the  total  relative  values 
that  will  be  paid  in  2003  to  what  would 
have  been  paid  in  2003  if  CPT  code 
33215  had  not  been  established.  This 
results  in  work  RVUs  of  4.76  for  CPT 
code  33215  and  5.78  work  RVUs  for 
CPT  code  33216. 

CPT  Codes  3651 1  Therapeutic 
apheresis;  for  white  blood  cells,  36512 
Therapeutic  apheresis;  for  red  blood 
cells,  36513  Therapeutic  apheresis;  for 
platelets,  36514  Therapeutic  apheresis; 
for  plasma  pheresis,  36515  Therapeutic 
apheresis;  with  extracorporeal 
immunoadsorption  and  plasma 
reinfusion,  and  36516  Therapeutic 
apheresis;  with  extracorporeal 
adsorption  or  selective  filtration  and 
plasma  reinfusion 

We  have  not  yet  received  the  RUC 
recommendations  for  these  CPT  codes. 
We  are  assigning  1.74  work  RVUs  to  all 
these  procedures.  This  is  the  work  RVU 
for  both  CPT  codes  36520  and  36521 
(deleted  for  CPT  2003)  which  are 
currently  being  used  to  report  these 
procedures.  We  are  also  crosswalking 
the  malpractice  RVUs  for  CPT  code 
36520  to  these  procedures  (0.06  RVU). 

CPT  Codes  38204  Management  of 
recipient  hematopoietic  progenitor  cell 
donor  search  and  cell  acquisition,  38205 
Blood-derived  hematopoietic  progenitor 
cell  harvesting  for  transplantation,  per 
collection:  allogenic.  38206  Blood- 
derived  hematopoietic  cell  harvesting 
for  transplantation,  per  collection; 
autologous,  38207  Transplant 
preparation  of  hematopoietic  progenitor 
cells;  cryopreservation  and  storage. 
38208  transplant  preparation  of 
hematopoietic  progenitor  cells;  thawing 
of  previously  frozen  harvest,  38209 
Transplant  preparation  of 
hematopoietic  progenitor  cells:  washing 
of  harvest,  38210  Transplant 
preparation  of  hematopoietic  progenitor 
cells:  specific  cell  depletion  within 


harvest,  T-cell  depletion,  38211 
Transplant  preparation  of 
hematopoietic  progenitor  cells;  tumor 
cell  depletion.  38212  Transplant 
preparation  of  hematopoietic  progenitor 
cells;  red  blood  cell  removal,  38213 
Transplant  preparation  of 
hematopoietic  progenitor  cells:  platelet 
depletion.  38214  Transplant 
preparation  of  hematopoietic  progenitor 
cells:  plasma  (volume)  depletion,  38215 
Transplant  preparation  of 
hematopoietic  progenitor  cells;  cell 
concentration  in  plasma,  mononuclear, 
or  buff}'  coat  layer.  38242  Bone  marrow 
or  blood-derived  peripheral  stem  cell 
transplantation;  allogeneic  donor 
lymphocyte  infusions 

We  agree  with  the  RUC  work 
recommendations  for  CPT  codes  38205. 
38206.  and  38242.  We  disagree  with  the 
RUC  recommendations  for  the  CPT  code 
38204.  CPT  codes  38207  through  38215 
were  reviewed  at  the  April  RUC  meeting 
but  final  work  RV^Us  were  not 
established.  We  did  not  receive  final 
recommendations  on  work  RVUs  for 
these  services  in  time  for  publication  in 
this  final  rule,  but  will  review  any  RUC 
recommendations  for  next  vear. 

CPT  code  38204  is  reported  by  the 
physician  managing  a  search  for 
potential  hematopoietic  progenitor  cell 
donors,  We  are  giving  this  code  a  status 
indicator  "B,"  meaning  that  we  will  not 
make  separate  payment  for  this  service. 
We  believe  we  are  already  making 
payment  for  any  physician  work 
associated  with  this  ser\'ice  as  part  of 
our  payment  for  other  bone  marrow 
transplant  codes  (that  is,  CPT  codes 
38205, 38206. 38240. 38241.  and 
38242).  Furthermore,  we  have 
significant  concerns  about  how  this 
code  would  be  used  in  actual  practice. 
Would  beneficiaries  be  billed  for  failed 
donor  searches,  and,  if  so,  how  many? 
How  would  beneficiaries  be  able  to 
determine  whether  one  or  more  searches 
had  actually  been  conducted?  This 
problem  is  compounded  by  the  fact  that 
the  beneficiary  would  probably  never 
meet  the  physician  conducting  the 
search.  Additionally,  it  is  unclear  from 
the  specialty  society  vignette  what  is 
actually  physician  work  and  what  is  the 
work  of  clinical  and  administrative  staff. 
It  would  seem  most  appropriate  that  any 
payment  would  be  made  to  the 
physician  who  is  performing  the  cell 
har\'esting  or  bone  marrow  transplant 
services  (that  is,  CPT  codes  38205. 
38206,  38240,  38241.  and  38242).  We 
welcome  RUC's  further  review  of  these 
codes  to  determine  whether  any 
physician  work  associated  with  a  cell 
donor  search  is  already  included.  If  the 
RUC  determines  that  such  work  is  not 
included,  we  would  review 
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rocommeiidatiun  for  changing  the  KUCi 
values  of  these  codes  to  include  such 
.vork. 

CPT  codes  38207. 38208,  38209. 
rfiese  codes  represent  an  unbundling  of 
CPT  codes  88240  Cryopreservation. 
freezing  and  storage  of  cells,  each  cell 
line,  and  88241  Thawing  and  expansion 
if  frozen  cells,  each  aliquot.  Both  codes 
H8240  and  88241  are  paid  under  the 
laboratory  fee  schedule.  We  also  note 
that  CPT  2003  has  added  a  parenthetical 
note  under  88240  and  88241,  which 
implies  that,  starting  in  January  2003, 
they  should  be  used  only  for  diagnostic 
services,  and  codes  38207.  38208.  and 
<8209  should  be  used  for  therapeutic 
services. 

•  It  is  unclear  from  the  specialty 
vignettes  whether  any  physician  work  is 
typically  required  to  perform  these 
services.  The  descriptions  of  typical 
physician  involvement  in  these 
procedures  indicate  that  the  only 
physician  services  are  laboratory 
oversight  or  quality  management 
services  for  which  we  do  not  make 
separate  payment  to  physicians. 

•  We  also  believe  the.se  services  will 
be  reported  on  a  "per  aliquot"  basis. 
However,  even  though  blood-derived 
stem  cells  are  usually  stored  in  aliquots, 
the  processes  of  freezing,  thawing,  and 
washing  are  done  in  batches.  This 
means  that  the  physician  oversight  of 
these  processes  does  not  occur  on  a  "per 
iliquot"  basis  and  therefore,  it  does  not 
seem  appropriate  to  pay  for  physician 
services  on  a  "per  aliquot"  basis. 

•  We  believe  that  the  analysis  the 
RUC  was  using  to  arrive  at  its  interim 
recommendation  for  assigning  physician 
work  to  CPT  codes  38207.  38208.  and 

38209  was  flawed.  The  RUC  discussed 
assigning  physician  work  to  these 
services  based  on  its  review  of  38210 
which  it  compared  to  CPT  code  86077 
Blood  bank  physician  services:  difficult 
cross  match  and/or  evaluation  of 
irregular  antibodylsl.  interpretation  and 
written  report  (work  RVU  0.94).  The 
RUC  then  used  the  specialty  societies' 
relative  ranking  of  services  38207- 
38215  as  the  basis  for  recommending 
work  values  for  CPT  codes  38207-38209 
and  38211-38215.  With  regard  to  this 
analysis,  we  note:  (1)  the  descriptor  for 
CPT  code  86077  requires  a  physician 
service  and  an  "interpretation  and 
written  report,"  while  CPT  code  38210 
is  not  described  as  a  physician  service, 
nor  does  it  require  an  "interpretation 
and  written  report."  Therefore,  we 
believe  it  is  inappropriate  to  compare 

38210  with  86077,  (2)  38210  is  currently 
reported  as  CPT  code  86915,  Bone 
Marrow  or  peripheral  stem  cell  harvest, 
modification  or  treatment  to  eliminate 
cell  types  (e.g..  T  cells,  metastatic 


cuicinuiual  wincn  is  pam  unuur  me 
laboratory  fee  schedule,  and  (3)  38207, 
38208,  arid  38209  describe  entirely 
different  services  from  38210,  86077, 
and  86915,  thus  making  it  difficult  to 
understand  how  a  work  value  for  38210 
could  be  extrapolated  to  38207-38209. 

At  this  time  we  are  assigning  status 
indicator  "I"  to  38207-38209  making 
them  not  valid  for  Medicare  purposes. 
We  are  creating  two  G  codes.  G0265 
Cryopresen'ation.  freezing  and  storage 
of  cells  for  therapeutic  use.  each  cell 
line,  and  G0266  Thawing  and  expansion 
of  frozen  cells  for  therapeutic  use,  each 
aliquot.  These  codes  will  be  paid  under 
the  laboratory  fee  schedule  at  the  same 
rate  as  CPT  codes  88240  and  88241 
respectively.  The  descriptors  will  allow 
us  to  continue  to  recognize  CPT  codes 
88140  and  88141  as  described  in  CPT 
2003  for  diagnostic  use,  thus  making  it 
unnecessary  for  us  to  change  the  status 
indicators  for  these  services.  The  G 
codes  will  also  enable  us  to  track  the 
utilization  of  these  services.  We  believe 
that  continuing  the  status  quo  with 
regard  to  these  procedures  will  not 
affect  beneficiary  access  to 
transplantation  services  and  will  give  us 
more  time  to  analyze  the  services  and 
recommendations. 

CPT  codes  38210-38215.  Currently 
CPT  codes  38210-38213  are  described 
by  CPT  code  86915,  Bone  Marrow  or 
peripheral  stem  cell  harvest, 
modification  or  treatment  to  eliminate 
cell  types  (for  example,  T  cells, 
metastatic  carcinoma).  Currently,  CPT 
code  86915  is  paid  under  the  laboratory 
fee  schedule.  With  regard  to  CPT  codes 
38210-38215,  we  have  many  of  the 
same  concerns  as  we  have  for  CPT  codes 
38207-38209. 

•  It  is  unclear  from  the  specialty 
vignettes  whether  any  physician  work  is 
typically  required  to  perform  these 
services.  The  descriptions  of  typical 
physician  involvement  in  these 
prtx;edures  indicate  that  a  significant 
portion  of  the  physician  work  is 
procedure  oversight  or  quality 
management  services  for  which  we  do 
not  make  separate  payment  to 
physicians.  In  fact,  the  only  references 
in  the  specialty  society  vignettes  for 
these  procedures  to  services  paid  under 
the  physician  fee  schedule  are 
references  to  performance  of  flow 
cytometry.  Therefore,  if  there  is  any 
physician  work  associated  with  these 
services  it  is  currently  payable  under 
the  CPT  code  88180  Flow  cytometry: 
each  cell  surface,  cytoplasmic  or  nuclear 
marker. 

•  We  do  not  believe  that  unbundling 
of  these  services  is  warranted  because 
CPT  codes  38210. 38212.  38213.  38214. 
and  38215  may  be  performed  together 


on  a  single  harvest  of  stem  cells  during 
an  allogeneic  transplant.  Further,  when 
these  services  are  performed  together,  if 
there  is  any  physician  work  associated 
with  these  activities,  it  must  be 
allocated  to  each  service  and  it  is  not 
dear  that  this  can  be  accomplished. 

•  As  discussed  above,  we  have 
concerns  about  the  RUC's  preliminary 
discussions  for  work  RVUs  for  these 
codes.  CPT  code  86077  to  which  38210 
was  compared  requires  physician 
services,  an  interpretation  and  report, 
and  has  forty  minutes  of  intra-service 
time  associated  with  it.  In  contrast 
38210  has  no  requirement  for  physician 
work,  and  it  is  stated  that  the  physician 
will  only  perform  this  service  in  an 
emergency.  Further,  there  is  no 
requirement  for  interpretation  of  data  or 
a  written  report,  and  the  intra-service 
time  is  23  minutes.  We  do  not  believe 
the  stress  involved  with  these 
procedures  is  any  greater  than  the  stress 
involved  with  86077  or  other  pathology 
services  that  require  correct 
interpretation  of  clinical  laboratory  data 
or  surgical  specimens  to  make  a  correct 
diagnosis  essential  in  determining 
appropriate  treatment.  Furthermore,  we 
know  the  RUC  is  continuing  to  review 
these  codes  and  we  also  require  further 
time  to  review  them. 

Therefore,  we  are  assigning  status 
indicator  "I"  to  CPT  codes  38210- 
38215,  making  them  invalid  for 
Medicare  purposes.  We  are  creating 
G0267,  Bone  marrow  or  peripheral  stem 
cell  harvest,  modification  or  treatment 
to  eliminate  cell  typefsl  (for  example.  T- 
cells,  metastic  carcinoma!.  This  G  code 
will  replace  deleted  code  CPT  code 
86915,  and  it  will  be  paid  under  the 
laboratory  fee  schedule. 

We  welcome  any  comments  from  the 
RUC  or  other  interested  parties 
concerning  these  codes  and  ask  that 
such  comments  specifically  address  the 
concerns  discussed  above.  We  will 
continue  to  review  these  codes 
internally,  obtain  payment  and 
utilization  data  for  CPT  code  86915,  and 
track  utilization  of  all  three  G  codes. 

CPT  code  45335  Sigmoidoscopy, 
flexible;  with  directed  submucosal 
iniection(sl  any  substance  and  45381 
Colonoscopy,  flexible,  proximal  to 
splenic  flexure;  with  directed 
submucosal  iniection(sj  anv  substance 

The  RUC  recommended  work  RVUs  of 
1.46  for  CPT  code  45335  and  4.30  for 
CPT  code  45381.  For  CPT  code  45335. 
the  RUC  used  CPT  code  45330  as  the 
base  code  (0.96  work  RVUs)  and  added 
an  increment  of  0.50  work  RVUs  based 
upon  the  increased  pre-,  intra-,  and 
post-service  work  associated  with  CPT 
code  45335  as  compared  to  CPT  code 
45330.  For  CPT  code  45381,  the  RUC 
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used  CPT  code  45378  (3.70  work  RVUs) 
as  the  base  code  and  added  an 
increment  of  0.60  work  RVUs  based 
upon  the  increased  pre-,  in\ra-,  and 
post-service  work  associated  with  CPT 
code  45381  as  compared  to  CPT  code 
45378. 

In  order  to  review  the  RUC 
recommended  values  for  CPT  code 
45335  and  45381,  we  compared  these 
services  to  the  analysis  and 
recommendations  provided  bv  the  RUC 
for  CPT  codes  43201  and  43236.  We 
agree  with  the  RUC  recommendations 
for  CPT  codes  43201  and  43236.  which 
are  also  new  submucosal  injection 
codes.  We  further  note  that  the  intra- 
service  intensities  of  CPT  codes  43201 
and  43236  should  be  higher  than  the 
intra-service  intensities  of  CPT  codes 
45335  and  45381  because  of  the 
increased  risk  of  complications,  and  the 
fact  that  several  sites  are  being  injected 
instead  of  one. 

In  reviewing  the  pre-,  intra-,  and  post- 
service  times  for  CPT  codes  43201. 
43236.  45335.  and  45381,  we  are  unsure 
why  these  times  vary  so  much.  The  pre- 
service  time  for  CPT  code  45381  is  25 
minutes  longer  than  the  pre-service  time 
for  CPT  code  45378  and  there  is  nothing 
in  the  RUC  vignette  to  indicate  the 
reason  for  the  increased  pre-service 
time.  Moreover,  it  is  unclear  why  the 
post-service  time  for  CPT  code  45381  is 
9  minutes  less  than  the  post-service 
time  for  CPT  code  45378.  Interestingly, 
less  than  10  minutes  of  extra  pre-  and 
post-service  time  (beyond  the  base 
codes)  was  allotted  for  the  incremental 
work  of  CPT  codes  43201  and  43236 
that  we  believe  are  more  intensive 
procedures  than  CPT  codes  45335  and 
45381.  Therefore,  we  believe  that  the 
pre-  and  post-service  time  increment  for 
CPT  codes  45335  and  45381  should  be 
less  than  for  CPT  codes  43201  and 
43236.  In  short,  we  had  a  great  deal  of 
difficulty  interpreting  the  RUC  time 
data. 

In  assigning  work  values  to  CPT  codes 
45335  and  4.S381 .  we  compared  them  to 
the  incremental  work  values  and  times 
for  CPT  codes  43201  and  43236  because 
we  agreed  with  the  RUC 
recommendations  and  times  for  those 
codes.  The  intra-service  intensities  for 
CPT  codes  43201  and  43236  are  0.05 
RVU  per  minute  and  0.035  RVU  per 
minute,  respectively.  We  believe  the 
intra-service  intensity  of  CPT  code 
4r)335  is  less  than  the  intensity  of  CPT 
code  43201.  After  accounting  for  a  few 
minutes  of  extra  post-service  time  and 
an  intra-service  intensity  of  0  04  RVU 
per  minute,  we  are  left  with  an 
incremental  work  value  of  0.4  work 
RVUs  for  CPT  code  43201.  which  is 
what  we  will  apply  to  CPT  code  45335. 


We  also  believe  the  intensity  of  CPT 
code  45381  is  less  than  the  intensity  of 
CPT  code  43201.  Therefore,  accoimting 
for  approximately  10  minutes  of  extra 
pre-  and  post-service  time,  and 
assigning  an  intra-service  intensity  of 
0.04  RVU  per  minute  leaves  an 
incremental  work  value  of  0.5  work 
RVUs,  which  is  what  we  will  apply  to 
CPT  code  45381.  Therefore,  we  are 
assigning  work  RVUs  of  1.36  and  4.20 
to  CPT  codes  45335  and  45381, 
respectively. 

CPT  code  45340    Sigmoidoscopy, 
flexible:  v^ith  dilation  by  balloon,  each 
stricture 

The  RUC  recommended  a  work  RVU 
of  1.96  for  this  CPT  code.  This  includes 
1.00  for  the  incremental  work  based  on 
the  need  for  conscious  sedation  to 
perform  this  procedure  (other  flexible 
sigmoidoscopies  do  not  require 
conscious  sedation).  This  means  the 
incremental  work  for  CPT  code  45340  is 
greater  than  the  incremental  work  for 
other  endoscopic  dilation  codes  (CPT 
codes  43245  and  45386)  because  those 
codes  have  base  procedures  that  include 
use  of  conscious  sedation.  The  RUC  has 
been  considering  the  issue  of  conscious 
sedation  in  general  for  some  time  and 
has  not  been  able  to  conclude  that  there 
is  any  incremental  physician  work 
associated  with  conscious  sedation.  In 
the  absence  of  a  specific  RUC 
recommendation  affirmatively  stating 
that  specific  physician  work  is 
associated  with  conscious  sedation,  we 
do  not  believe  it  is  appropriate  to  assign 
a  work  RVU  for  CPT  code  45340  that  is 
based  on  the  presumption  that  a  portion 
of  the  work  value  is  for  using  conscious 
sedation.  Therefore,  we  compared  the 
RUC  recommendations  for  work  and 
physician  time  for  CPT  code  45386  to 
the  incremental  times  for  CPT  code 
45340.  We  believe  that  the  intra-service 
intensity  of  CPT  code  45340  should  be 
no  greater  than  the  intra-service 
intensity  for  CPT  code  45386.  Therefore, 
we  calculated  the  increment  in  pre-  and 
post-service  work  (.341  work  RVUs)  and 
the  intra-service  intensity  (0.036  RVU 
per  minute)  of  CPT  code'45386.  We 
multiplied  this  intensity  by  10  minutes 
to  arrive  at  an  intra-service  work  of  .36 
RVU  for  CPT  code  45340  and  added 
.341  RVUs  for  pre-  and  post-service 
work  to  arrive  at  an  RVU  of  0.7  for  the 
total  incremental  work  of  CPT  code 
45340.  Therefore,  we  are  assigning  an 
interim  work  RVU  of  1.66  to  CPT  code 
45340. 

CPT  code  46706    Repair  of  Anal 
Fistula  with  fibrin  glue.  The  RUC 
recommended  2.95  work  RVUs  for  this 
service  based  on  a  comparison  to  CPT 
codes  46020,  Placement  of  Seton  (work 
RVU  2.90)  and  46940.  Curettage  or 


Cautery  of  Anal  Fissure,  including 
dilation  of  anal  sphincter  (separate 
procedure):  initial  (work  RVU  2.32).  The 
intra-service  time  for  CPT  code  46706  is 
less  than  the  intra-service  time  for  CPT 
code  46940  and  requires  similar 
physician  work  to  CPT  code  46612. 
Anoscopy  with  removal  of  multiple 
tumors,  polyps,  or  other  lesions  by  hot 
biopsy  forceps,  bipolar  cauterx'  or  snare 
technique  (work  RVU  2.34).  The  post- 
service  work  for  CPT  code  46706  is 
comparable  to  that  of  CPT  code  46940. 
Therefore,  we  are  assigning  a  work  RVU 
of  2.39  to  CPT  code  46706.  Malpractice 
RVUs  are  crosswalked  from  CPT  code 
46940  at  0.17  RVUs. 

CPT  code  51 798    Measurement  of 
post-voiding  residual  urine  and/or 
bladder  capacity  by  ultrasound, 
nonimaging.  The  RUC  recommended 
0.38  work  RVUs  based  on  a  comparison 
of  this  procedure  to  CPT  code  76857. 
Ultrasound,  pelvic  (nonobstetric),  B- 
scan  and/or  real  time  with  image 
documentation:  complete.  The  RUC 
recommended  0.38  work  RVUs  based  on 
a  urology  survey  that  reported  that  this 
procedure  is  performed  75  percent  of 
the  time  by  the  physician  and  based  on 
a  comparison  of  this  procedure  to  CPT 
code  76857.  Ultrasound,  pelvic 
(nonobstetric,  B-scan  and/or  real  time 
with  image  documentation:  complete. 
We  disagree.  This  code  has  been  a 
HCPCS  level  two  code  that  was  assigned 
0.00  work  RVUs  because  we  believe  that 
it  is  typically  performed  by  a  nurse  or 
other  clinical  staff,  We  continue  to 
believe  that  this  is  a  non-physician 
ser\'ice  and  are  assigning  0.00  work 
RVUs  to  this  service.  We  will  accept  the 
practice  expense  inputs  recommended 
by  the  RUC  and  will  crosswalk  the 
malpractice  RVUs  from  G0050.  It  is  not 
appropriate  to  bill  CPT  code  51798  in  a 
SNF,  hospital,  or  other  setting  in  which 
nursing  c£u^  is  provided  by  the  facility, 
since  it  is  a  routine  nursing  service,  not 
really  a  diagnostic  test. 

CPT  code  75954    Endovascular  graft 
placement  for  repair  of  iliac  artery  (for 
example,  aneur\'sm,  pseudoaneurysm, 
ateriovenous  malformation,  trauma) 
radiological  supervision  and 
interpretation. 

The  RUC  agreed  with  the  specialty 
societies  and  recommended  a  value  of 
2.93  work  RVUs  based  on  comparing 
this  code  to  CPT  code  75952, 
Endovascular  repair  of  infrarenal 
abdominal  aortic  anuerysm  or 
dissection,  radiological  supervision  and 
interpretation  (work  RVU  of  4.5)  and 
CPT  code  75953,  Placement  of  proximal 
or  distal  extension  prosthesis  for 
endovascular  repair  of  infra  renal 
abdominal  aortic  aneurysm, 
radiological  supervision  and 
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interpretation  (wurk  RVU  ur  1.3b).  The 
recommended  RVUs  are  midway 
between  the  RVUs  of  the  reference 
procedures.  The  specialty  societies 
presented  the  following  to  the  RUC: 
"Unhke  many  of  the  other  radiological 
supervision  and  interpretation  (S&I) 
codes,  75954  includes  all  routine 
supervision  and  interpretation  of  the 
endovascular  iliac  graift  placement 
procedure  with  the  only  exception  being 
that  75953  is  added  if  an  extension 
prosthesis  is  required.  This  more 
inclusive  approach  makes  75954  very 
similar  in  concept  to  the  inclusive  S&I 
for  endovascular  aortic  aneurysm  repair 
CPT  75952."  The  specialties  go  on  to 
say  that  survey  respondents  believed 
that  the  code  should  be  valued  less  than 
CPT  code  75952  but  more  than  CPT 
code  75953.  We  disagree.  First,  we  note 
that  CPT  code  75953.  which  was 
reviewed  by  the  RUC  in  February  of 
2001,  is  not  an  "add-on"  code.  It  is  a 
stand-alone  code  that  is  billed  with  a 
stand-alone  surgical  procedure. 
Furthermore,  total  procedure  time  for 
CPT  code  75954  (85  minutes)  is  less 
than  the  total  procedure  time  for  CPT 
code  75953  (95  minutes),  and  the  intra- 
service  times  of  CPT  codes  75954  and 
75953  are  identical  (45  minutes).  This  is 
consistent  with  the  specialty  societies' 
description  of  the  work  of  CPT  code 
75954.  which  is  virtually  identical  to 
the  description  of  the  work  for  CPT  code 
75953.  Therefore,  in  order  to  maintain 
correct  rank  order  in  this  family  of 
codes  we  are  assigning  a  work  RVU  of 
1.36  to  CPT  code  75954 

CPT  codes  92605     Evaluation  for 
prescription  of  non-speech  generating 
augmentative  and  alternative 
communication  device  and  92606 
Therapeutic  service{s)  for  the  use  of 
non-speech  generating  device,  including 
programming  and  modification 

We  will  consider  CPT  codes  92605 
and  92606  bundled  for  Medicare 
payment  purposes.  The  RUC's 
evaluation  of  these  services  implied  that 
they  are  similar  to  the  new  CPT  codes 
for  speech  generating  devices.  We 
believe  that  CPT  codes  92605  and  92606 
typically  do  not  involve  the  same  type 
of  highly  specialized  equipment  as  the 
codes  for  speech  generating  devices.  We 
believe  that  the  work  associated  with 
these  services  is  already  contained  in 
CPT  codes  92506     Evaluation  of 
speech,  language,  voice  communication, 
auditory  processing,  and/or  aural 
rehabilitation  status  and  92507 
Treatment  of  speech,  language,  voice 
communication,  auditory  processing 
disorder  (includes  aural  rehabilitation!; 
individual,  and  will  consider  CPT  codes 
92605  and  92606  bundled. 


We  note  that  e.i*  1  also  created  new 
codes  to  describe  programming  and 
analysis  of  cochlear  implants.  These 
CPT  codes  are  92601     Diagnostic 
analysis  of  cochlear  implant,  patient 
under  7  years  of  age;  with  programming; 
92602    Diagnostic  analysis  of  cochlear 
implant,  patient  under  7  years  of  age; 
subsequent  reprogramming;  92603 
Diagnostic  analysis  of  cochlear  implant, 
age  7  years  or  older,  with  programming: 
and  92604     Diagnostic  analysis  of 
cochlear  implant,  age  7  years  or  older, 
subsequent  reprogramming.  Codes 
92601  and  92603  describe  post- 
operative analysis  and  fitting  of 
previously  placed  external  devices, 
connection  to  the  cochlear  implant,  and 
programming  of  the  stimulator.  CPT 
Codes  92602  and  92604  describe 
subsequent  sessions  for  measurements 
and  adjustment  of  the  <\ttrii.il 
transmitter  and  re-progruuiiuiig  of  the 
internal  stimulator 

An  existing  CPT  code.  92510    Aural 
rehabilitation  following  cochlear 
implant  (includes  evaluation  of  aural 
rehabilitation  status  and  hearing, 
therapeutic  services)  with  or  without 
speech  processor  programming,  will  no 
longer  be  used  for  Medicare  services 
since  it  represents  services  which  have 
considerable  overlap  with  the  services 
described  by  the  new  CPT  codes.  92601. 
92602. 93603, and  92604.  For  the 
remaining  services  that  do  not  involve 
reprogramming  of  the  cochlear  implant. 
CPT  code  92507     Treatment  of  speech, 
language,  voice,  communication,  and/or 
auditory  processing  disorder  (includes 
aural  rehabilitation);  individual 
describes  the  services,  so  a  code  specific 
to  cochlear  implan;  patients  is  no  longer 
needed.  The  use  of  CPT  code  92507  for 
this  service  is  consistent  with  the  note 
in  the  CPT  manual  under  CPT  code 
92602. 

CPT  codes  92613     Flexible  fiberoptic 
endoscopic  evaluation  of  swallowing  by 
cine  or  video  recording:  physician 
interpretation  and  report  only.  92615 
Flexible  fiberoptic  endoscopic 
evaluation,  laryngeal  sensory  testing  by 
cine  or  video  recording;  physician 
interpretation  and  report  only,  and 
92617    Flexible  fiberop  tic  en  doscopic 
evaluation  of  swallowing  and  laryngeal 
sensory  testing  by  cine  or  video 
recording;  physician  interpretation  and 
report  only. 

Effective  Ianuar\  T    ?m^  CPT  created 
several  codes  to  (i<--i  uli"  fiiitTdptu 
endoscopic  evaluation  services  that  are 
currently  described  by  temporary  G- 
codes.  For  specific  information  related 
to  both  the  former  G-codes  and  the  new 
CPT  codes  that  will  replace  the  deleted 
G-codes,  refer  to  the  end  of  this  section. 
We  agreed  with  the  RUC  recommf^ndcri 


values  for  all  of  the  fiberoptic 
endoscopic  evaluation  services  (CPT 
codes  92612.  92614,  and  92616)  with 
the  exception  of  CPT  codes  92613. 
92615,  and  92617.  For  these  three 
services  that  refer  onlv  t(    i  s.parately 
identified  physician  f  .  !■  .\   ni'S 
interpretation  of  thf  fitMrnptK 
rnHn<;(Mpir  pvulu.itKia.  \\v.  (.unsidur  thu 
[  !!\    1   ;  lii  interpretation  and  report 

niaiiagfuient  m' r\  itf   \\<'  i>fiii-'.  ■■  ihi- 
physician  who  does  not  perform  the 
testing  shijuld  on!v  hill  th.-  patient 
when  peridriiunK  an  i\  il'Mt i.in  ami 
management  service,  in'i  a^  tiu 
supervisor  of  another  pruics-siunai 
performing  and  reviewing  the  initial 
fiberoptic  endoscopic  evaluation.  The 
interpretation  of  this  test  is  an  integral 
part  of  the  testing  itself  If  a 
nonphysician  prnfrssinnai  has  the 
credentials  an<l  .xp.n.nce  to  perform 
this  testing,  then  that  prnffssn  .n,)] 
should  also  provide  the  interprctatinn  of 
the  findings. 

CPT  codes  93784     Ambulatory  blood 
pressure  monitoring,  utilizing  a  system 
such  as  magnetic  tape  and/or  computer 
disk,  for  24  hours  or  longer;  including 
recording,  scanning  analysis, 
interpretation  and  report.  93786 
Ambulatory  blood  pressure  monitoring, 
utilizing  a  system  such  as  magnetic  tape 
and/or  computer  disk,  for  24  hours  or 
longer;  recording  only.  93788 
Ambulatory  blood  pressure  monitoring, 
utilizing  a  system  such  as  magnetic  tape 
and/or  computer  disk,  for  24  hours  or 
longer:  scanning  analysis  with  report, 
and  93 790    Ambulatory  blood  pressure 
monitoring,  utilizing  a  system  such  as 
magnetic  tape  and/or  computer  disk,  for 
24  hours  or  longer;  physician  review 
with  interpretation  and  report 

We  have  not  vet  received  RUC 
recommendations  for  these  codes.  We 
estahli.shed  RVUs  for  these  services 
during  this  past  year  in  response  to  a 
national  coverage  determination.  We 
will  maintain  these  RVUs  until  we 
receive  a  RUC  recommendation. 

CPT  code  95990    Refillmg  and 
maintenance  of  implantable  pump  or 
reservoir  for  drug  delivery;  spinal 
(intrathecal,  epidural)  or  brain 
(intraventricular). 

We  understand  that  performance  of 
CPT  code  95990  requires  the  use  of  an 
expensive  kit.  the  cost  of  which  may  not 
be  reflected  in  the  RVUs  fur  C:PT  code 
96530.  the  code  under  which  it  was 
previously  reported.  CPT  code  96530 
has  practice  expense  RVUs  of  1.01  and 
malpractice  RVUs  of  0.05.  We  are 
assigning  1.50  practice  expense  RVUs 
because  we  estimate  that  the  practice 
expense  for  CPT  code  95990  is  50 
pert  ent  hicher  than  it  is  for  CPT  code 
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yti'i.^d  \\r  arc  <  russwalking  the 
mdlpra(  tu  e  KVl's  from  C:PT  code  96530 
to  CPT  code  95990 

We  are  not  assigning  work  RVUs  to 
CPT  code  95990  for  2003  since  we 
believe  that  this  protedure  is  t>pically 
(greater  than  5U  percent  of  the  time) 
performed  by  a  nurse.  We  understand 
that  there  has  been  discussion  with  the 
( ^IT  Editorial  Committee  ahout  re\  ising 
this  code  so  that  it  would  be  billed  only 
when  performed  in  the  presence  of  a 
physician   If  the  code  were  to  be  so 
revised,  we  would  consider  any  RUC 
recommendations  regarding  work  RVUs 
for  this  service. 

These  values  are  interim  for  2003  and 
we  will  address  comments  about  the 
RVUs  for  this  code  in  next  year's  final 
rule. 

CPT  codes  99026    Mandated  On-call 
service;  in  hospital  and  99027 
Mandated  physician  on  call  services  . 

No  RUC  recommendation  was 
received  for  these  codes.  Note  that 
stand-by  and  on-call  ser\'ices  are  not 
covered  by  Medicare  and  we  would  not 
pay  for  these  services  billed  using  these 
codes. 

Establishment  of  Interim  Practice 
Expense  RVUs  for  New  and  Revised 
Physician's  Current  Procedural 
Terminology  (CPT)  Codes  and  New 
Healthcare  Common  Procedure  Coding 
System  (HCPCS)  Codes  for  2003 

We  have  developed  a  process  for 
establishing  interim  practice  expense 
RVUs  for  new  and  revised  codes  that  is 
similar  to  that  used  for  work  RVUs. 
Under  this  process,  the  RUC 
recommends  the  practice  expense  direct 
inputs,  that  is,  the  staff  time,  supplies 
and  equipment,  associated  with  each 
new  code.  We  then  review  the 
recommendations  in  a  manner  similar  to 
our  evaluation  of  the  recommended 
work  RVUs. 

The  RUC  recommendations  on  the 
practice  expense  inputs  for  the  new  and 
revised  2003  codes  were  submitted  to  us 
as  interim  recommendations.  We. 
therefore,  consider  that  these 
recommendations  are  still  subject  to 
further  refinement  by  the  PEAC.  or  by 
us.  if  it  is  determined  that  such  future 
review  is  needed.  We  may  also  revisit 
these  inputs  in  light  of  future  decisions 
of  the  PEAC  regarding  supply  and 
equipment  packages  and  standardized 
approaches  to  pre-  and  post-ser\ice 
clinical  staff  times. 

We  have  accepted,  in  the  interim,  all 
of  the  practice  expense 
recommendations  submitted  by  the  RUC 
for  the  codes  listed  in  the  following 
table  titled  "AMA  RUC  and  HCPAC 
RVU  Recommendations  and  CMS 


Decisions  for  New  and  Revised  2003 
CPT  Codes." 

C.  Other  Changes  to  the  2003  Physician 
Fee  Schedule 

We  are  establishing  the  following 
HCPCS  codes  for  CY  2003. 

G0262     Small  intestinal  imaging; 
intraluminal,  from  ligament  of  Treitz  to 
the  ileo  cecal  valve,  includes  physician 
interpretation  and  report 

We  are  creating  this  code  to  describe 
a  new  diagnostic  test  for  which  we  will 
make  separate  payment  under  the 
physician  fee  schedule  and  the  Hospital 
Outpatient  Prospective  Payment  System 
(OPPS).  The  procedure  involves 
ingesting  a  small  camera  through  the 
mouth.  As  the  camera  traverses  the 
gastrointestinal  tract,  it  produces  two 
images  per  second  and  transmits  those 
images  to  a  receiver  worn  by  the  patient. 
After  eight  hours  (the  battery  life  of  the 
camera)  the  belt  containing  the  receiver 
is  removed  from  the  patient.  The  images 
are  then  developed  and  reviewed  by  a 
physician  who  interprets  them  and 
makes  a  written  report.  The  capsule  is 
excreted  in  the  patient's  stool  and 
discarded.  Images  taken  in  the 
esophagus,  stomach  and  large  intestine 
(colon)  are  hard  to  interpret;  therefore, 
current  use  of  this  imaging  modality  is 
limited  to  evaluation  of  the  small 
intestine.  The  G-code  descriptor  is 
designed  to  ensure  accurate  reporting  of 
this  diagnostic  test.  Although  this  test 
has  been  referred  to  as  "capsule 
endoscopy",  the  term  "endoscopy  "  is  a 
misnomer  because  "endoscopy"  refers 
to  physician-controlled  viewing  the 
gastrointestinal  tract  through  an 
endoscope. 

Physician  Work 

We  understand  from  recently 
published  clinical  studies  that  the 
average  small  intestine  transit  time  was 
257  minutes  and  the  transit  time  from 
ingestion  to  the  cecum  was  302  minutes. 
Review  of  the  images  includes  a  first 
pass  overview  to  mark  areas  of  special 
interest,  a  review  of  the  entire  video 
recording,  and  a  focused  review  of 
abnormalities,  if  any  are  found,  The 
average  time  to  review  the  capsule 
images  in  two  recently  published 
studies  was  50  and  56  minutes. 
Therefore,  we  believe  that,  typically.  53 
minutes  of  physician  time  will  be  spent 
reviewing  the  video.  To  assign  a  Work 
value,  we  compared  the  work  of  this 
code  to  the  work  of  other  diagnostic 
tests  and  procedures  that  require  review 
of  significant  amounts  of  data. 
Specifically,  we  reviewed  the  work 
RVUs  and  inlra-service  times  for 
electroencephalography  (EEG)  reading 
and  interpretatinn.  magnetic  resonance 


angiography  (MR^^j.  computefl 
tomographic  angiography  (CTA).  Hotter 
monitor  reading  and  interpretation, 
prolonged  esophageal  acid  reflux 
testing,  echocardiography,  duplex 
scanning  of  the  carotid  arteries,  and 
anorectal  manometry.  Based  on  these 
comparisons,  we  are  assigning  a  work 
value  of  2.12  RVUs.  This  results  in  an 
intensity  of  .04  RVU  per  minute  and 
places  it  in  correct  rank  order  with  the 
procedures  to  which  it  was  compared. 
We  note  that  this  assumes  that  a 
complete  study  from  the  ligament  of 
Treitz  to  the  ileocecal  valve  was 
performed  and  that  the  camera 
functioned  normally  throughout  the 
procedure  and  produced  two  images  per 
second.  If  an  incomplete  evaluation  of 
the  small  intestine  is  accomplished,  this 
code  should  be  billed  with  a  CPT  code 
52-modifier  indicating  reduced  services, 
and  the  payment  amount  would  also  be 
reduced.  The  amount  of  reduction  is 
determined  by  the  carrier.  Until  such 
time  as  we  make  a  NCD  for  this  service, 
coverage  is  at  the  discretion  of  carriers 
and  intermediaries. 

Malpractice  | 

We  are  crosswalking  the  value  from 
CPT  code  74230  with  the  same  PC/TC 
split  because  they  have  similar 
physician  times  and  intensities. 

Practice  Expense 

For  the  physician  fee  schedule  we  are 
assigning  the  following  inputs  for 
practice  expense: 

•  StaffTime— RN/LPN/MAmix— 90 
minutes — includes  pre-service 
education,  attachment  of  the  receiver, 
administration  of  the  camera,  removaKof 
the  receiver,  and  processing  of  the 
images 

•  Supplies — Single  use  camera:  Razor 

•  Equipment — Workstation 

G0268  Removal  of  impacted  cerumen 
(one  or  both  ears)  by  physician  on  same 
date  of  service  as  audiologic  function 
testing 

This  code  was  created  in  order  to 
allow  payment  to  a  physician  who 
removes  impacted  cerumen  on  the  same 
date  as  his  or  her  employed  audiologist 
performs  audiologic  function  testing. 
We  will  assign  the  same  physician  work 
RVUs.  practice  expense  inputs,  and 
malpractice  RVUs  to  this  code  as  are 
assigned  to  CPT  code  69210.  Removal 
impacted  cerumen  (separate  procedure), 
one  or  both  ears 

First,  we  emphasize  that  routine 
removal  of  cerumen  is  not  paid 
separately.  It  is  considered  to  be  part  of 
the  procedure  with  which  it  is  billed 
(for  example,  audiologic  function 
testing).  To  assure  the  appropriate 
reporting  of  this  code,  we  note  that  if 
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should  only  be  used  in  those  uuusudl 
circumstances  when  an  employed 
audjologist  who  bills  under  a  physician 
UPIN  number  performs  audiologic 
function  testing  on  the  same  day  as 
removal  of  impacted  cerumen  requiring 
physician  expertise  for  removal.  This 
code  should  not  be  used  when  the 
audioiogist  removes  cerumen,  because 
removal  of  cerumen  is  considered  to  be 
part  of  the  diagnostic  testing  and  is  not 
paid  separately. 

G0269     Placement  of  occlusive 
device  into  either  a  venous  or  arterial 
access  site,  post  surreal  or 
interventional  procedure  (for  example, 
angioseal  plug,  vascular  plug) 

We  are  creating  this  G  code  to  assure 
proper  reporting  of  this  service.  It  has 
come  to  our  attention  that  this  service 
is  being  inappropriately  reported  with 
codes  for  such  procedures  as  "blood 
vessel  repair"  and  "repair  of  arterial 
pseudoaneurysm."  We  are  assigning  a 
status  indicator  of  "B"  (payment 
bundled  into  payment  for  other 
services)  to  this  service,  as  the  work, 
practice  expense,  and  malpractice  risk 
of  closing  an  arteriotomy  or  venotomy 
site  at  the  conclusion  of  an  invasive 
percutaneous  procedure,  whether  by 
manual  compression,  suture,  or  use  of  a 
closure  device,  is  included  in  the  main 
invasive  procedure.  Therefore,  there  is 
no  separate  payment  for  this  procedure. 

GC)270     Medical  nutrition  therapy: 
reassessment  and  subsequent 
interventionist  following  second  referral 
in  same  vear  for  change  in  diagnosis, 
medical  condition,  or  treatment  regimen 
(including  additional  hours  needed  for 
renal  disease),  individual,  face-to-face 
with  the  patient,  epch  15  minutes  and 
Gn271     Medical  nutrition  therapy, 
reassessment  and  subsequent 
intervenlion(s)  following  second  referral 
in  same  year  for  change  in  diagnosis, 
medical  condition,  or  treatment  regimen 
(including  additional  hours  needed  for 
renal  disease)  group  (2  or  more 
individuals),  each  30  minutes 

In  our  NGD  dated  May  1.  2002,  we 
established  basic  coverage  for  medical 
nutrition  therapy  billed  under  CPT 
( odes  97802  through  97804  as  3  hours 
per  year  for  beneficiaries  with  either 
diabetes  or  renal  disease.  However,  we 
also  pay  for  additional  hours  if  a 
physician  makes  a  second  referral  in  the 
same  year  based  on  a  change  in  the 
beneficiary's  medical  condition, 
diagnosis,  or  treatment  regimen.  These 
new  codes  allow  us  to  edit  for  basic 
coverage  and  reimburse  for  additional 
coverage  when  appropriate. 

We  are  crosswalking  the  RVUs  from 
CPT  code  97803  to  G0270  and  CPT  code 
97804  to  G0271  because  these  are  the 


corresponding  CF I  medicai  nutrition 
codes. 

G0272     Naso/oro  gastric  tube 
placement,  requiring  physician's  skill 
and  fluoroscopic  guidance  (includes 
fluoroscopy,  image  documentation  and 
report) 

We  are  creating  this  code  for  one  year 
until  an  identical  CPT  code  becomes 
effective. 

Physician  Work 

We  compared  this  code  to  other 
gastroenterology  and  radiologic 
procedures  including  CPT  codes  91105 
Gastric  intubation,  and  aspiration  or 
lavage  for  treatment  (eg,  for  ingested 
poisons)  (work  RVU  of  0.37);  44500 
Introduction  of  long  gastrointestinal 
tube  (e.g..  Miller- Abbott  I  (separate 
procedure)  (work  RVU  of  0.49):  74340 
Introduction  of  long  gastrointestinal 
tube  (e.g..  Miller-Abbott),  including 
multiple  fluoroscopies  and  films, 
radiological  supervision  and 
interpretation  (work  RVU  of  0.54).  and 
76000     Fluoroscopy  (separate 
procedure),  up  to  one  hour  physician 
time,  other  than  71023  or  71034  (e.g., 
cardiac  fluoroscopy)  (work  RVU  of 
0.17). 

This  procedure  is  most  similar  to  CPT 
code  91105  (16  minutes  of  physician 
time),  but  requires  less  work  because  it 
is  done  in  a  controlled  setting  with 
fluoroscopy  to  aid  in  placement  It  is  not 
similar  to  CPT  codes  44500  and  74340 
because  placement  of  Miller-Abbott 
tubes  is  a  more  lengthy  and  involved 
procedure  than  placement  of  naso/oro 
gastric  tubes.  In  fact,  the  physician  time 
for  placement  of  Miller-Abbott  tubes  is 
over  30  minutes,  while  placement  of  a 
naso/oro  gastric  tube  takes  about  15 
minutes.  We  are  assigning  this  G  code 
a  work  RVU  of  0.32.  which  is  the  sum 
of  the  work  RVU  for  CPT  code  76000 
and  the  work  intensity  of  CPT  code 
44500  times  15  minutes. 

Malpractice 

We  are  assigning  0.02  malpractice 
RVUs  to  this  procedure. 

Practice  Expense 

We  believe  this  procedure  will  only 
be  performed  in  facilities,  so  we  are  not 
assigning  any  practice  expense  inputs  to 
this  code. 

G0273     Radiopharmaceutical 
biodiStribution,  single  or  multiple  scans 
on  one  or  more  days,  pre-treatment 
planning  for  radiopharmaceutical 
therapy  of  non-Hodgkin's  lymphoma, 
includes  administration  of 
radiopharmaceutical  (e.g..  radiolabeled 
antibodies). 

We  are  creating  this  code  to  describe 
radionuclide  scanning  to  determine  the 


oiudisint)uti(in  "I  /.nvalin.  The 
procedure  encompasses  administration 
of  Indium  labeled  Zevalin  followed  by 
whole  body  radionucliide  scanning  2- 
24  hours  and  48-72  hours  after  the 
administration  of  Zevalin.  Rarely,  a 
third  scan  is  necessary.  The  purpose  of 
the  scanning  is  to  ensure  that  the 
biodistribution  of  Zevalin  is  normal, 
thus  decreasing  the  risk  of  toxic  effects 
from  the  administration  of  a  therapeutic 
dose.  The  published  criteria  for 
determining  appropriate  biodistribution 
involve  making  a  qualitative 
comparison  of  isotope  uptake  in  several 
organ  systems  between  the  two  scans. 
Therefore,  these  scans  cannot  be  read  in 
isolation,  and  this  code  should  only  be 
reported  once,  no  matter  how  many 
scans  are  performed. 

Physician  Work 

We  are  assigning  0.86  work  RVUs  to 
this  code  which  is  equivalent  to  the 
work  for  CPT  code  78802. 
Radiopharmaceutical  localization  of 
tumor:  whole  body.  We  believe  the  total 
physician  time  of  41  minutes  for  CPT 
code  78802.  and  the  intensity  are 
similar  to  the  time  and  intensity 
required  for  this  service. 

Malpractice 

We  are  assigning  0.28  RVU  to  the 
global  procedure.  0.25  RVU  to  the 
technical  component,  and  0.03  RVU  to 
the  professional  component.  These  are 
identical  values  to  CPT  code  78802. 

Practice  Expense 

The  TC  of  this  code  is  being  priced  in 
the  nonphysician  work  pool,  where  we 
crosswalked  it  to  the  charge-based 
practice  expense  RVUs  for  CPT  code 
78802.  taking  into  account  that  the 
radiopharmaceutical  is  administered 
once,  but  that  there  are  two  scans 
obtained. 

We  wish  to  emphasize  that  this  code 
is  only  reported  once  and  includes  the 
administration  of  the 
radiopharmaceutical  and  performance 
and  interpretation  of  all  scans.  We  also 
note  that  the  infusion  of  rituxumab  prior 
to  the  administration  of  Zevalin  is 
separately  payable. 

G0274     Radiopharmaceutical 
therapy,  npn-Hodgkin  's  lymphoma, 
includes  administration  of 
radiopharmaceutical  (e.g.,  radiolabeled 
antibodies) 

We  are  establishing  this  code  to  allow 
appropriate  reporting  of  this  new 
service.  Radiopharmaceutical  therapy 
using  radiolabeled  monoclonal 
antibodies  is  a  new  form  of  treatment  for 
non-Hodgkins  lymphoma  and  is  not 
currently  described  by  any  existing 
HCPCS  code. 
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After  review  of  iiiinrmdtKin  rc^artiint; 
this  service,  we  are  assigning  tiie 
following  RVUs: 

Physician  Work 

We  believe  that  physicians  typically 
take  60  minutes  to  perform  this  ser\'ice 
on  the  day  of  the  procedure.  Of  this 
time,  45  minutes  is  spent  counseling  the 
patient  and  family,  while  15  minutes  are 
spent  setting  up  and  infusing  the 
radiopharmaceutical.  Additionally, 
there  is  post-procedure  time  spent 
reviewing  platelet  counts,  which 
requires  calling  the  patient  or  another 
physician  25  percent  of  the  time.  We 
compared  this  procedure  to  the 
physician  work  RVUs,  physician  times, 
and  intensity  (RVU  per  minute)  of  other 
nuclear  medicine  and  radiation 
oncology  procedures  CPT  codes  79400. 
77790.  79030.  79035. and  79100; 
infusion  procedures  CPT  codes  36520, 
36521,  37201,  and  37202;  hemodialysis 
CPT  codes  90935,  and  90937;  evaluation 
and  management  CPT  codes  99214  and 
99215. 

Based  on  this  comparison  we  are 
assigning  a  work  RVU  of  2.07  to  this 
code.  This  represents  the  work  of  CPT 
code  99214  (counseling  a  complex 
patient).  15  minutes  for  infusion  at  an 
intensity  of  0.05  RVU  per  minute 
(similar  to  the  intensity  of  CPT  code 
77790),  and  10  minutes  of  post  service 
work  (at  an  intensity  of  0.022  RVU  per 
minute).  This  also  places  the  code  in  the 
correct  rank  order  with  all  of  the  above 
procedures. 

Malpractice 

We  are  assigning  malpractice  RVUs  of 
0.20  to  this  procedure,  with  0.12 
assigned  to  the  technical  component 
and  0.08  assigned  to  the  professional 
component.  These  are  identical  to  the 
KVUs  for  CPT  code  79400. 

Practice  Expense 

The  TC  of  this  code  is  being  priced  in 
the  nonphysician  workpool  where  we 
crosswalked  it  to  the  charge-based 
practice  expense  RVUs  for  CPT  code 
79400. 

G0275     Renal  angiography 
(unilateral  or  bilateral)  peiformed  at  the 
time  of  cardiac  catheterization,  includes 
catheter  placement  in  the  renal  artery, 
injection  of  dye,  flush  aortogram  and 
radiologic  supervision  and 
interpretation  and  production  of  images 
(List  separately  in  addition  to  primary' 
procedure)  and 

G0278     Iliac  artery  angiography 
performed  at  the  same  time  of  cardiac 
catheterization,  includes  catheter 
placement  in  the  iliac  artery,  injection 
of  dye.  radiologic  supervision  and 
interpretation  and  production  of  images 


(List  separately  in  addition  to  primary 
procedure) 

We  are  creating  these  add-on  codes  to 
assure  proper  reporting  of  and  payment 
for  renal  and  iliac  angiography 
performed  at  the  time  of  cardiac 
angiography.  These  procedures  are 
performed  frequently  on  Medicare 
patients  and  are  currently  reported 
using  codes  that  describe  placement  of 
a  ca^eter  in  the  renal  and/or  iliac 
artery(s)  (CPT  codes  36245  and  36246) 
and  radiological  supervision  and 
interpretation  of  renal  and/or  iliac 
angiography  (CPT  codes  75710.  75716. 
75722.  and  75724). 

Physician  Work 

Based  on  the  information  we 
reviewed,  the  typical  performance  of 
these  procedures  involves  the  use  of  a 
pigtail  catheter  positioned  in  the  aorta 
(not  the  renal  or  iliac  artery (s)),  injection 
of  a  minimal  dye  load  (because  of  the 
heavy  dye  load  already  used  for  cardiac 
angiography),  and  viewing  the  dye  run 
off  into  the  proximal  main  renal  or  iliac 
arteries  under  fluoroscopy.  We 
determined  work  values  for  these 
procedures  by  using  the  work  values  for 
CPT  codes  75625,  Aortography, 
abdominal,  by  serialography, 
radiological  supervision  and 
interpretation  (1.14  work  RVUs  with  22 
minutes  of  physician  time)  and  93544, 
Injection  procedure  during  cardiac 
catheterization:  for  aortography  (0.25 
work  RVUs  and  5  minutes  of  physician 
time)  and  adjusting  for  a  procedure  time 
of  approximately  two  and  one  half 
minutes.  This  process  yields  a  value  of 
0.25  work  RVUs.  which  is  what  we  are 
assigning  to  these  two  add-on 
procedures. 

Malpractice 

We  are  crosswalking  the  0.01 
malpractice  RVUs  for  CPT  code  93544 
to  these  procedures. 

Practice  Expense 

We  are  not  assigning  any  practice 
expense  inputs  to  these  procedures 
because  the  incremental  increase  in  staff 
and  room  time  to  perform  these 
procedures  is  negligible. 

G0279     Extracorporeal  shock  wave 
therapy:  involving  elbow  epicondylitis. 

GO280     Extracorporeal  shock  wave 
therapy:  involving  other  than  elbow 
epicondylitis  or  plantar  fascitis. 

CPT  code  0020T     Extracorporeal 
Shock  Wave  Therapy:  involving  plantar 
fascia 

We  are  creating  and  establishing  a 
national  payment  amount  for  two  G- 
codes  describing  extracorporeal  shock 
wave  therapy  for  the  musculoskeletal 
system  and  establishing  a  national 


payment  amount  lor  L.F  i  code  UOZU  i . 
We  are  doing  this  in  response  to 
multiple  requests  from  our  contractors 
to  establish  a  national  payment  amount, 
though  creation  of  these  codes  does  not 
imply  that  services  will  be  covered  by 
Medicare.  We  also  note  that  this  form  of 
therapy  was  recently  approved  by  the 
Food  and  Drug  Administration  for 
treatment  of  lateral  epicondylitis.  Our 
staff  has  reviewed  the  method  of 
treatment  and  we  are  establishing  work, 
practice  expense,  and  malpractice  RVUs 
for  these  codes. 

We  believe  these  services  are  similar 
to  other  physical  therapy  modalities  and 
are  designating  it  to  be  paid  on  the 
therapy  fee  schedule.  Based  on  the 
information  we  reviewed,  these  ser\'ices 
are  typically  performed  by  a  technician 
similar  to  a  physical  therapy  aide  and 
take  about  20  minutes  to  perform. 

Physician  Work 

We  compared  these  services  to  other 
physical  therapy  services  and  believe 
they  are  most  similar  to  unattended 
physical  therapy  modalities  such  as 
diathermy.  We  are  assigning  a  work 
RVU  of  0.06  for  these  procedures  in 
order  to  place  them  in  proper  rank  order 
with  other  unattended  physical  therapy 
services. 

Malpractice 

We  are  crosswalking  the  malpractice 
RVUs  (0.01)  from  CPT  code  97024. 
Application  of  a  modality^  to  one  or 
more  areas:  diathermy,  to  these 
procedures. 

Practice  Expense 

We  are  assigning  the  following 
practice  expense  inputs: 

•  Staff/ Time:  Physical  therapy  aide; 
30  minutes. 

•  Supplies:  Ultrasound  Gel. 

•  Equipment:  Shock  wave  machine. 
We  note  that,  for  lateral  epicondylitis. 

the  typical  treatment  regimen  is  up  to  3 
total  treatments  at  weekly  intervals. 

Electrical  Stimulation  for  Wound  Care 

G0281     Electrical  stimulation, 
(unattended),  to  one  or  more  areas,  for 
chronic  stage  III  and  stage  IV  pressure 
ulcers,  arterial  ulcers,  diabetic  ulcers, 
and  venous  stasis  ulcers  not 
demonstrating  measurable  signs  of 
healing  after  30  days  of  conventional 
care,  as  part  of  a  therapy  plan  of  care: 
and 

G0282     Electrical  stimulation, 
(unattended),  to  one  or  more  areas,  for 
wound  care  other  than  described  in 
G0281  and 

G0283     Electrical  stimulation, 
(unattended),  to  one  or  more  areas,  for 
indication(s)  other  than  wound  care,  as 
part  of  a  therapy  plan  of  care. 
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i  iiese  three  new  G  codes  have  been 
created  to  implement  the  coverage 
determination  on  use  of  electrical 
stimulation  for  wound  care. 

The  work,  practice  expense,  and 
malpractice  values  for  CPT  code  97014 
Application  of  a  modality  to  one  or 
more  areas:  electrical  stimulation 
(unattended)  will  be  crosswalked  to 
these  new  G  codes,  but  G0282  will  not 
be  covered  by  Medicare.  In  addition. 
CPT  code  97032.  Application  of  a 
modality  to  one  or  more  areas:  electrical 
stimulation  (manual},  each  15  minutes. 
should  not  be  utilized  for  any  wound 
care. 

The  coverage  determination  that 
allowed  coverage  for  the  use  of 
electrical  stimulation  for  certain  types  of 
wound  care  also  stated  that  another 
similar  modality,  electromagnetic 
stimulation,  would  not  be  covered.  A  G 
code.  "G0295:  Electromagnetic 
stimulation,  to  one  or  more  areas"  will 
be  created  to  describe  this  service,  since 
this  service  would  otherwise  have  been 
coded  using  CPT  code  97039  and  would 
have  required  manual  claims  review. 
The  new  code,  G0295.  will  be  listed  as 
non-covered  by  Medicare. 

G0288  Reconstruction,  computed 
tomographic  angiography  of  aorta  for 
surgical  planning  for  vascular  surgery 

We  are  creating  this  code  to  assure 
accurate  reporting  of  this  service  by 
independent  diagnostic  testing  facilities 
(IDTFs)  that  perform  this  service. 
Facilities  that  perform  this  service 
(either  at  the  facility  or  under 
arrangement)  report  this  service  through 
the  use  of  a  "C"  code  speciBc  to 
hospital  reporting. 

Tnis  code  is  a  technical  component 
code  onlv  since  the  service  provided  by 
the  IDTF  includes  receipt  of  a 
(".omputed  Tomographic  Angiogram 
(CTA).  post  CTA  processing  using 
specialized  software,  and  burning  the 
3D  model  onto  a  CD  and  returning  it  to 
the  operating  surgeon.  This  3D  model  is 
used  to  assist  vascular  surgeons  in 
planning  for.  or  monitoring  the  results 
of.  endovascular  aneurysm  repair.  The 
service  is  a  technical  service  provided 
under  the  general  supervision  of  a 
physician  according  to  the  supervision 
requirements  for  IDTFs.  We  compared 
this  procedure  to  CPT  codes  74175, 
Computed  tomographic  angiography, 
abdomen,  without  contrast  materiallsl. 
followed  by  contrast  materiallsl  and  . 
further  sections,  including  image  post- 
processing and  76375.  Coronal,  sagital. 
multiplanar,  oblique.  3-dimensional 
and/or  holographic  reconstruction  of 
computerized  axial  tomography, 
magnetic  resonance  imaging,  or  other 
tomographic  modality.  Based  on  this 
review,  we  developed  practice  expense 


RVUs  using  the  nonphysician  workpool 
methodolgy.  The  malpractice  RVUs  will 
be  crosswalked  from  CPT  code  76375 
directly  and  will  be  set  at  0.15  RVUs. 

G0289    Arthroscopy,  knee,  surgical, 
for  removal  of  loose  body,  foreign  body, 
debridemen  t/shaving  of  articular 
cartilage  (chrondroplasty)  at  the  time  of 
other  surgical  knee  arthroscopy  in  a 
different  compartment  of  the  same  knee. 

We  are  creating  this  code  to  permit 
appropriate  reporting  of  arthroscopic 
procedures  performed  in  different 
compartments  of  the  same  knee  during 
the  same  operative  session.  This  is  an 
add-on  code  and  should  be  added  to  the 
knee  arthroscopy  code  for  the  major 
procedure  being  performed.  This  code  is 
only  to  be  reported  once  per  extra 
compartment,  even  if  both 
chondroplasty,  loose  body  removal,  and 
foreign  body  removal  are  performed. 
The  code  may  be  reported  twice  (or  with 
a  unit  of  two)  if  the  physician  performs 
these  procedures  in  two  compartments 
in  addition  to  the  compartment  where 
the  main  procedure  was  performed. 

This  code  should  only  oe  reported  if 
the  physician  spends  at  least  15  minutes 
in  the  additional  compartment 
performing  the  procedure.  It  should  not 
be  reported  if  the  reason  for  performing 
the  procedure  is  due  to  a  problem 
caused  by  the  arthroscopic  procedure 
itself.  This  code  is  to  be  u.sed  when  a 
procedure  is  performed  in  the  lateral, 
medial,  or  patellar  compartments  in 
addition  to  the  main  procedure. 
However.  CPT  codes  29874. 
Arthroscopy,  knee,  surgical:  for  removal 
of  loose  body  or  foreign  body  (e.g., 
osteochrondritis  dissecans 
fragmentation,  chondral  fragmentation) 
and  29877  Arthroscopy,  knee,  surgical: 
debridement/ shaving  of  articular 
cartilage  (chrondroplasty)  may  not  be 
billed  with  other  arthroscopic 
procedures  on  the  same  knee. 

Physician  Work 

We  examined  the  work  RVUs,  the 
intra-operative  work  intensity,  and  the 
intra-operative  times  for  CPT  codes 
29874  and  29877,  We  also  compared 
these  intensities  and  times  to  those  for 
CPT  code  29870,  the  base  procedure  for 
this  family.  We  determined  a  work 
value  using  the  intra-operative  intensity 
for  CPT  code  29874  (which  is  higher 
than  for  CPT  code  29877)  and  the  mean 
intraoperative  times  (for  CPT  codes 
29874  and  29877)  beyond  the  time 
required  for  CPT  code  29870  (14 
minutes  for  CPT  code  29874  and  27 
minutes  for  CPT  code  29877).  This  code 
represents  approximately  20  minutes  of 
extra  work  at  a  high  level  of  intensity. 
Therefore,  the  work  value  we  are 
assigning  to  this  code  is  1.48  RVUs. 


Malpractice 

We  are  assigning  0.27  malpractice 
RVUs  to  this  procedure.  This  is  the  sum 
of  the  malpractice  RVUs  for  CPT  codes 
29874  and  29877  beyond  the 
malpractice  RVUs  for  CPT  code  29870. 
divided  by  two. 

Practice  Expense 

We  are  not  assigning  any  practice 
expense  inputs  to  this  code  because  it 
is  an  add-on  code  that  will  only  be 
performed  in  the  facility  setting. 

Revisions  to  G  Codes 

We  are  also  revising  the  descriptors 
for  the  following  existing  G  codes  as 
follows: 

GO  1 7  9     Physician  recertifica  tion 
services  for  Medicare-covered  services 
provided  by  a  participating  home  health 
agency  (patient  not  present)  including 
review  of  subsequent  reports  of  patient 
status,  review  of  patient's  responses  to 
the  OASIS  assessment  instrument, 
contact  with  the  home  health  agency  to 
ascertain  the  follow-up  implementation 
plan  of  care,  and  documentation  in  the 
patient's  office  record,  per  certification 
period  and 

GO  180     Physician  certification 
services  for  Medicare-covered  services 
provided  by  a  participating  home  health 
agency  (patient  not  present),  including 
review  of  initial  or  subsequent  reports  of 
patient  status,  review  of  patient's 
responses  to  the  OASIS  assessment 
instrument,  contact  with  the  home 
health  agency  to  ascertain  the  initial 
implementation  plan  of  care,  and 
documentation  in  the  patient's  office 
record,  per  certification  period 

Comment:  Individuals  have  requested 
clarification  as  to  whether  a  review  of 
OASIS  data  is  required  wh^n  a 
physician  bills  for  the  certification  and 
re-certification  of  home  health  plans  of 
care. 

Response:  The  review  of  OASIS  data, 
although  not  required  for  the 
performance  of  either  a  certification  or 
re-certification  of  a  home  health  plan  of 
care,  is  considered  a  valuable  tool  to  be 
utilized  in  the  performance  of  both  a 
certification  or  re-certification  of  a  home 
health  plan  of  care.  We  agree  that  the 
current  HCPCS  code(s)  descriptors  are 
unclear  and  will  revise  the  descriptors 
to  identify  the  review  of  OASIS  as  an 
option  as  opposed  to  a  requirement.  The 
descriptors  are  being  revised  as  foUowsT 

GOl  79     Physician  re-certification  for 
Medicare-covered  home  health  services 
under  a  home  health  plan  of  care 
(patient  not  present),  including  contacts 
with  home  health  agency  and  review  of 
reports  of  patient  status  required  by 
physicians  to  affirm  the  initial 
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implementation  of  the  plan  of  care  that 
meets  patient's  needs,  per  re- 
certification  period. 

GOl 80:     Physician  certification  for 
Medicare-covered  home  health  services 
under  a  home  health  plan  of  care 
(patient  not  present),  including  contacts 
with  home  health  agency  and  review  of 
reports  of  patient  status  required  by 
physicians  to  affirm  the  initial 
implementation  of  the  plan  of  care  that 
meets  patient's  needs,  per  certification 
period. 

G0236    Digitization  of  film 
radiographic  images  with  computer 
analysis  for  lesion  detection  and  further 
physician  review  for  interpretation, 
diagnostic  mammography  (list 
separately  in  addition  to  code  for 
primary  procedure) 

Comment:  Individuals  have  requested 
that  we  establish  additional  G-codes 
that  would  specify-  the  use  of  computer- 
aided  detection  with  direct  digital  image 
mammograms.  Currently,  the 
descriptors  associated  with  HCPCS  code 
G0236  (diagnostic)  and  CPT  code  76085 
(screening)  refer  not  only  to  the 
application  of  computer-aided  detection 
but  also  to  the  conversion  of  film  images 
to  digital  images. 

Response:  When  the  computer-aided 
detection  codes  were  originally 
assigned,  we  intended  that  they  would 
be  used  for  the  application  of  computer- 
aided  detection  to  both  direct  digital 
images  and  to  standard  film  images  that 
were  converted  to  digital  images.  The 
current  descriptors  of  both  HCPCS  code 
G0236  and  CPT  code  76085  do  not 
explicitly  state  that  the  code  can  be 
billed  in  conjunction  with  either  direct 
digital  images  or  standard  film  images 
converted  to  digital  images.  We  have 
revised  the  descriptor  associated  with 
the  application  of  computer-aided 
detection  to  diagnostic  images  (HCPCS 
code  G0236)  to  incorporate  both  direct 
digital  images  and  standard  film  images 
converted  to  digital  images. 
Additionally,  we  will  request  that  the 
CPT  editorial  panel  review  the  current 
definition  associated  with  the  screening 
computer-aided  detection  code  (CPT 
code  76085)  for  future  revision.  Until 
such  time  as  a  revision  is  made  to  CPT 
code  76085,  physicians  should  use  CPT 
code  76085  for  both  direct  digital 
screening  images  as  well  as  for  standard 
film  screening  images  that  are  converted 
to  digital  images. 

G0236  is  revised  to  read  as  follows: 
Digitization  of  film  radiographic  images 
with  computer  analysis  for  lesion 
detection,  or  computer  analysis  of 
digital  mammogram  for  lesion 
detection,  and  further  physician  review 
for  interpretation,  diagnostic 


mammography  (List  separately  in 
addition  to  code  for  primary  procedure). 

G0239     Therapeutic  procedures  to 
improve  respiratory  function,  other  than 
services  described  by  GO 2 37,  two  or 
more  (includes  monitoring). 

For  clarity,  and  to  address  concerns 
expressed  by  individuals  about  how  to 
code  group  treatment  of  patients  with 
procedures  described  in  G0237,  we  are 
revising  the  descriptor  for  G0239  to  read 
as  follows: 

G0239     Therapeutic  procedures  to 
improve  respiratory  function  or  increase 
strength  or  endurance  of  respiratory 
muscles,  two  or  more  (includes 
monitoring). 

Deletion  of  G  Codes 

We  will  be  deleting  the  following  G 
codes  for  CY  2003:  G0002     Office 
procedure,  insertion  of  temporary 
indwelling  catheter,  foley  type  (separate 
procedure) 

Services  formerly  billed  under  G0002 
will  be  billed  unde'r  CPT  codes  51702 
Insertion  of  temporary  indwelling 
bladder  catheter:  simple  (e.g..  Foley)  or 
51703  Insertion  of  temporary  indwelling 
bladder  catheter:  complicated  (e.g., 
altered  anatomy,  fractured  catheter/ 
balloon). 

G0004     Patient  demand  single  or 
multiple  event  recording  with  pre- 
symptom  memory  loop  and  24  hour 
attended  monitoring,  per  30  day  period: 
includes  transmission,  physician  rexiew 
and  interpretation:  G0005    Patient 
demand  single  or  multiple  event 
recording  with  pre-symptom  memory 
loop  and  24  hour  attended  monitoring, 
per  30  day  period:  recording  (iocludes 
hook-up.  recording  and  disconnection): 
G0006     Patient  demand  single  or 
multiple  event  recording  with  pre- 
symptom  memory  loop  and  24  hour 
attended  monitoring,  per  30  day  period: 
24  hour  attended  monitoring,  receipt  of 
transmissions,  and  analysis:  and  G0007 
Patient  demand  single  or  multiple  event 
recording  with  pre-symptom  memory 
loop  and  24  hour  attended  monitoring, 
per  30  day  period:  physician  review  and 
interpretation  onlv. 

Services  formerly  billed  under  G0004 
wiU  be  billed  using  CPT  code  93268, 
Patient  demand  single  or  multiple  event 
recording  with  presymptom  memory 
loop,  24-hour  attended  monitoring,  per 
30  day  period  of  time:  includes 
transmission,  physician  review  and 
interpretation:  services  billed  using 
G0005  will  be  billed  using  CPT  code 
93270.  Patient  demand  single  or 
multiple  event  recording  with 
presymptom  memory  loop,  24-hour 
attended  monitoring,  per  30  day  period 
of  time:  recording  (includes  hook-up, 
recording  and  disconnection):  services 


billed  using  G0006  will  be  billed  using 
CPT  code  93271.  Patient  demand  single 
or  multiple  event  recording  viith 
presymptom  memory  loop,  24-hour 
attended  monitoring,  per  30  day  period 
of  time:  monitoring,  receipt  of 
transmissions  and  analysis:  ser\'ices 
billed  using  G0007  will  be  billed  using 
CPT  code  93272     Patient  demand 
single  or  mu  hi  pie  event  recording  with 
presymptom  memory  loop,  24-hour 
attended  monitoring,  per  30  day  period 
of  time:  physician  review  and 
interpretation  only,  and  services  billed 
using  G0015  will  be  billed  using  CPT 
code  93012     Telephonic  transmission 
of  post-symptom  electrocardiogram 
rhythm  strip(s),  per  30  day  period  of 
time,  tracing  only.  Unattended 
monitoring  of  patient  demand  single  or 
multiple  event  recording  with 
presymptom  memory  loop,  per  30  day 
period  of  time  and  unattended 
telephonic  transmission  of  post 
symptom  electrocardiogram  rhythm 
strip(s),  per  30  day  period  of  time 
should  be  billed  using  CPT  code  93799, 
Unlisted  cardiovascular  service  or 
procedure. 

G0050    Measurement  of  post-voiding 
residual  urine  and/or  bladder  capacity 
by  ultrasound 

Services  formerly  billed  under  G0050 
will  be  billed  using  CPT  code  51798. 

GOl  3 1     Computerized  tomography 
bone  mineral  density'  study,  one  or  more 
sites:  axial  skeleton  (e.g.,  hips,  pelvis, 
spine)  and  GOl  32     Computerized 
tomography  bone  mineral  density  study, 
one  or  more  sites:  appendicular  skeleton 
(peripheral)  (e.g.,  radius,  mtjs*,  heel). 

Services  formerly  billed  under  GOl  31 
will  be  billed  using  CPT  code  76070. 
and  those  billed  under  GOl  32  will  be 
bi lied  using  CPT  code  7607 1 . 

GO  185     Destruction  of  localized 
lesion  of  choroids  for  example, 
choroidal  neovascularization: 
transpupillary  thermotherapy  (one  or 
more  sessions)  and  GOl 86    Destruction 
of  localized  lesion  of  choroids  for 
example,  choroidal  neovascularization: 
photocoagulation,  feeder  vessel 
technique  (one  or  more  sessions). 

Ser\'ices  formerly  billed  under  GOl 85 
will  be  billed  using  CPT  code  001 6T. 
Destruction  of  localized  lesion  of 
choroids  (e.g.,  choroidal 
revascularization),  transpupillary 
thermotherapy.  and  GOl  86  will  be  billed 
using  CPT  code  001 7T.  Destruction  of 
macular  drusen,  photocoagulation. 

GOl  93     Endoscopic  study  of 
swallowing  function  (also  fiberoptic 
endoscopic  evaluation  of  swallowing 
(FEEST)),  GOl 94     Sensory  testing 
during  endoscopic  study  of  (add-on 
code)  referred  to  as  fiberoptic 
endoscopic  evaluation  of  swallowing 
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With  stiiisory  IFEESTI.  G0195     Lliniail 
evaluation  of  swallowing  function  (not 
involving  interpretation  of  dynamic 
radiological  studies  or  endoscopic  study 
of  swallowing),  and  G0196     Evaluation 
of  swallowing  involving  swallowing  of 
radio-opaque  materials. 

vServices  formerly  billed  under  G0193 
will  be  billed  using  new  CPT  code 
92612;  services  billed  using  G0194  will 
be  billed  using  new  CPT  code  92614: 
services  billed  using  G0195  will  be 
billed  using  new  CPT  code  92610:  and 
G0196  should  be  billed  using  new  CPT 
code  92611. 

'  G0197    Evaluation  of  patient  for 
prescription  of  speech  generating 
devices.  GO  198     Patient  adaptation  and 
training  for  use  of  speech  generating 
devices.  GO  199     Re-evaluation  of 
patient  using  speech  generating  devices. 
G0200    Evaluation  of  patient  for 
prescription  of  voice  prosthetic,  and 
G0201     Modification  or  training  in  use 
nf  voice  prosthetic. 

Services  formerly  billed  under  G0197 
will  be  billed  using  CPT  code  92607 
Evaluation  for  prescription  for  speech - 
generating  augmentative  and  alternative 
communication  device,  face-to- face  with 
the  patient:  first  hour,  and.  if 
appropriate.  CPT  code  92608, 
Evaluation  for  prescription  for  speech- 
generating  augmentative  and  alternative 
communication  device,  face-to-face  with 
the  patient:  each  additional  30  minutes; 
services  billed  using  G0198  will  be 
billed  using  CPT  code  92609 
Therapeutic  services  for  the  use  of 
speech-generating  device,  including 
programming  and  modification:  services 
billed  using  G0199  will  bo  billed  using 
CPT  code  92607.  using  the  -52  modifier 
if  the  service  is  less  than  1  hour; 
services  billed  using  G0200  will  be 
billed  using  revised  CPT  code  92597 
Evaluation  for  use  and/or  fitting  of  voice 
prosthetic  device  to  supplement  oral 
speech:  and  services  billed  using  G0201 
will  be  billed  using  CPT  code  92507. 

G0240    Critical  Care  Service 
delivered  by  a  physician:  face-to-face, 
during  inter-facility  transport  of  a 
criticallv  ill  or  critically  injured  patient: 
first  30-74  minutes  of  active  transport. 
and  G0241 — each  additional  30  minutes 
(list  separatelv  in  addition  to  G0240I 

Services  formerly  billed  under  G0240 
and  G0241  will  be  billed  using  CPT 
codes  '•'»  '"M  '"I  DM  Min 
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A.  Background  , 

On  lanuary  4.  2001  we  published  in 
the  Federal  Register  a  final  rule  with 
comment  period,  "Medicare  and 
Medicaid  Programs;  Physicians' 


KelL'rrais  to  j-ieaiih  Care  Entities  With 
Which  They  Have  Financial 
RelaUonships"  (66  FR  856).  That  final 
rule  incorporated  into  regulations  the 
provisions  in  paragraphs  (a),  (b)  and  (h) 
of  section  1877  of  the  Act.  Section  1877 
of  the  Act  prohibits  a  physician  from 
referring  a  Medicare  beneficiary  for 
certain  "designated  health  services"  to.a 
health  care  entity  with  which  the 
physician  (or  a  member  of  the 
physician's  immediate  family)  has  a 
financial  relationship,  unless  an 
exception  applies.  In  the  final  rule,  we 
published  an  attachment  listing  all  of 
the  CPT  and  HCPCS  codes  that  defined 
the  entire  scope  of  the  following 
designated  health  services  for  purposes 
of  section  1877  of  the  Act:  clinical 
laboratory  services;  physical  therapy 
services  (including  speech-language 
pathology  services);  occupational 
therapy  services;  radiology  and  certain 
other  imaging  services;  and  radiation 
therapy  services  and  supplies. 

In  the  January  2001  final  rule,  we 
stated  that  we  would  update  the  list  of 
codes  used  to  define  these  designated 
health  services  in  an  addendum  to  the 
annual  physician  fee  schedule  final 
rule.  The  purpose  of  the  update  is  to 
conform  the  code  list  to  the  most  recent 
publications  of  CPT  and  HCPC>S  codes. 
An  updated  all-inclusive  list  of  codes  . 
was  included  in  the  November  1.  2001 
physician  fee  schedule  final  rule  in 
Addendum  E  and  was  subsequently 
corrected  ;•■  '  ■>-•■'  <>  that  was  published 
in  the  Fed..  .1  K.  -isi.t  (66  FR  20681)  on 
April  26,  :^U0^ 

The  updated  all-inclusive  list  of  codes 
effective  for  January  1.  2003  is  presented 
in  Addendum  E  in  this  final  rule.  It  is 
our  intent  to  always  use  Addendum  E 
of  the  annual  physician  fee  schedule 
final  rule  for  the  physician  self-referral 
update.  The  updated  all-inclusive  list  of 
codes  will  also  be  available  on  our  Web 
site  at  http://cms.hhs.gov/medlearn/ 
refphys.asp. 

B.  Response  to  Comments 

We  received  three  comments 
regarding  the  code  list.  The  comments 
and  our  responses  are  stated  below. 

Comment:  One  commenter  agreed 
with  the  additions  and  deletions  to  the 
list  of  designated  health  services  as 
published  in  the  November  1.  2001 
physician  fee  schedule  final  rule  (66  FR 
55312).  The  commenter  expressed  the 
understanding  that  we  would  address 
the  comments  regarding  the  original  list 
of  designated  health  services  (published 
in  the  January'  4.  2001  final  rule)  in  a 
second  final  rule  on  the  physician  self- 
referral  prohibition.  A  second 
commenter  raised  concerns  about  our 
decision  (announced  in  the  lanuary  4, 


2001  final  rule^  to  prrlnde  nuclear 
medicine  from  tti'    ii  luition  of 


"radiology  ajui    ■  rt nn 
services." 
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duluicd  h>  uiUnciii  r  <.>>  1 1(  ,!'(  ,.^ 
codes  in  a  .seconii  Im.il  mir  i  iik  cming 
the  physii  itn  --iH  niirr.il  prohibition. 
We  will  .ii-"'  iciilrts--  !h<  second 
commenter's  concerns  regarding  nuclear 
medicine  in  that  final  rule.  As  noted 
above,  this  update  to  the  code  list 
merely  reflects  changes  to  the  most 
recent  publications  of  HCPCS  and  CPT 
codes. 

Comment:  One  commenter  noted  that 
we  post  on  our  Web  site  (http:// 
www.hcfa.gov/stats/cpt/rvudown.htm) 
an  Excel  spreadsheet  file  containing  all 
of  the  CPT/HCPCS  codes  with 
accompanying  RVUs.  The  commenter 
suggested  that  we  add  a  column 
indicating  whether  a  code  is  considered 
a  designated  health  service  for  purposes 
of  the  physician  self-referral  law.  as  well 
as  in  vphich  category  of  designated 
health  services  it  would  be  included. 
The  commenter  stated  that,  as  changes 
are  made,  they  would  be  scattered 
throughout  several  physician  fee 
schedules. 

Response:  We  believe  that  the 
commenter  was  concerned  that  updates 
to  the  list  of  designated  health  services 
under  the  physician  self-referral  law 
would  be  published  in  various  fee 
schedules  throughout  the  course  of  a 
year.  This  is  not  the  case.  We  publish 
the  annual  update  and  the  entire  list  of 
CPT/HCPCS  codes  in  the  physician  fee 
schedule  final  rule.  (Addendum  E 
contains  the  updated  all-inclusive  list  of 
codes.)  We  have  no  plans  to  publish  an 
updated  list  of  codes  for  physician  self- 
referral  purposes  in  any  other  fee 
.schedule.  We  chose  the  physician  fee 
schedule,  as  opposed  to  one  of  the  other 
fee  schedules,  because  we  believe  that 
physicians  would  be  more  likely  to  see 
it.  We  maintain  a  current  list  of  codes 
used  to  define  certain  designated  health 
services  for  purposes  of  the  physician 
self-referral  law  on  our  Web  site  at  http:/ 
/cms. hhs.gov/medlearn/refphys.asp.  We 
have  decided  not  to  make  any  changes 
to  the  RVU  website  at  this  time  because 
we  believe  the  updated  all-inclusive  list 
of  codes  used  for  purposes  of  physician 
self-referral  is  readily  available  to  all 
physicians. 

C.  Revisions  Effective  for  2003 

Table  9.  below,  identifies  the 
additions  and  deletions  to  the 
comprehensive  list  of  physician  self- 
referral  codes  published  in  Addendum 
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E  of  the  November  2001  physician  fee 
schedule  final  rule  and  subsequently 
corrfHted  in  the  .■\pnl  2b,  2002 
correction  notice  (66  FR  20681),  Table  9 
also  identifies  the  additmns,  deletion.s 
and  revisions  to  the  lists  of  codes  used 
to  identify  the  items  and  services  that 


may  qualify  for  the  exceptions  in 

"§411, 355(g)  (regarding  EPO  and  other 
dialvsis-related  outpatient  prescription 
drugs  furnished  in  or  by  an  end-stage 
renal  dialysis  (EBRD)  facility)  and  in 

t:  41 1  .-i.Tsih)  (regarding  preventive 


screening  tests,  immunizations  and 
vaccines). 

We  will  consider  comments  with 
respect  to  the  codes  listed  in  Table  9 
below,  if  we  receive  them  by  the  date 
specified  in  the  DATES  section  of  this 
final  rule. 


Table  9,— Additions  and  Deletions  to  the  Pmvsioan  Self-Refer^a,  Codes 


HCPCS 

CPT  ^/Descriptor 

Addrttons: 

51798    

76070  

76071                    

Us  unne  capacity  measure 
Ct  tx)ne  densitv    axiai 
Cl  bone  density    periphera 
Ob  us  <  14  wks   single  teius 
Ob  us  <  14  WKS  add!  teijs 
Ob  us  detaiteo  sngi  fetus 
Ob  us  detailed  addi  fetus 
Cochlear  impit  t  up  exam  <  7 
Reprogram  cochlear  impll  <  7 
Cochlear  impll  t  up  exam  7  > 
Beprogram  cochlear  impH  7  > 
Ex  tor  speech  device  ni    ihr 
Ex  tor  speech  device  n  addi 
Use  of  speech  device  service 
Evaluate  swallowing  function 
Motion  fluoroscopy 'swallow 
Endoscopy  swallow  tst  (tees) 
Laryngoscopic  sensory  test 
Fees  w/laryngeai  sense  test 
TB  test   gamma  interteror 
Extracorp  shocK  wave  tx   ms 
Exiracorp  shock  wave  tx   tl 
Phenotype  drug  lest   Hiv  i 
Measure  remnant  lipoproteins 
Dexa  tx)dy  composition  study 
Magr^ettc  tx  tor  incontinence 
Anitprottirombotin  antibody 
Detect  UR  intect  agnl  w/cpas 
Ct  perfusion  w'contrasi   cb* 
Co  expired  gas  analysis 
Prostate  brachy  w  palladium 
Prostate  brachytherapy  w  rad 
Sm  intestinal  image  capsute 
Radiopharm  tx   non-HodgKins 
Excorp  shock  tx  etoow  epi 
Excorp  shock  tx  other  than 
Elec  stim  unattend  tor  press 
Elec  stim  other  than  wound 
Recon,  CTA  tor  surg  plan 
Ini  calcitnol  per  0  1  meg 
Iron  sucrose  injection 
Pancalcitoi 

Na  feme  gluconate  complex 
Ped  hepatitis  b  vaccine  inj 
Hepatrtis  b  vaccine  adutt  ds 
Infection  hepatitis  Bvaccine 

Us  exami  transvaginal 
Echo  exam  transrectal 
Echograp  trans  r   pros  study 
Bone  marrow/slem  cell  prep 
Hepb  vacc  pedadol  3  dose  im 
Hep  b  vaccine  adutt  im 
Hepb  vacc  iH  pat  4  dose  >rr 
Rehab  tor  ear  implant 
Electnc  stimulation  therapy 
Fecal  leukocyte  examination 
Semen  analysis 
Residual  unne  by  ultrasound 
CT  scan   bone  density  study 
CT  scan   bone  densrty  study 
E  rxJoscoptcstudy  s  waHo  wtu  net  n 

76801    

76802  

76811     

76812                        

- 

92601    

92602 ; 

92603  

92604  

92607       

• 

q?608         

92609 

92610        

9261 1       

92612        

92614           

926^6                          

001 OT      

001 9T       

0020T        

0O23T      

0026T        

. 

0028T    

f)029T                 

003CT                    

004 1 T      

0O42T      

0O43T        

G0256    

G0261                         

^                           rf 

G0262                      

- 

G0274   „ 

G0279      

G0280     

G0281     

G0283         

' 

G0288                   

J0636      

J 1 756            

J2501                                  

J2916      

Q3021               

Q3022                  

Q3023              

Detetions 

76830                 

76872                           

76873                                   

86915 

90744                            

90746      

90747       » 

92510           

97014     „ 

G0026       

GO027                  

G0050     

G0131                  

G0132                       

G0193   

H(M) 1 H 


G0194  

G0195  

G0196  

G0197  

G0198  

G0199  

G0200  

G0201  

J0635  

J1755  

J2915  

Revisions: 
76085  
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Table  9.— Additions  and  Deletions  to  the  Physician  Self-Referral  Codes— Continued 


HCPCS 


CPT  '/Descriptor 


9 


Sensorylestingendoscopicstud 

Clinicalevalswallowingtunci 

Evalotswaltowingwithradioopa 

E  valotptf  orprescipspeechde  VI 

Patientadapation&trainforspe 

Reevaluationofpatientusespec 

Evalofpatientprescipofvoicep  ' 

Modiforlraininginusevotcepro 

Calcitriol  mieclion 

Iron  sucrose  injection 

NA  Feme  Gluconate  Complex 

Computer  mammogram  add-on  [when  used  in  conjunction  with  76092) 


'  CPT  codes  and  descriptions  only  are  copyrighted  in  the  2002  Amencan  Medical  Assoaation.  All  nghts  are  reserved  and  applicat>le  FARS/ 
DFARS  clauses  apply 


The  "Additions"  section  of  Table  9 
generally  reflects  new  CPT  and  HCPCS 
codes  that  become  effective  January  1 . 
2003.  The  one  exception  is  the  addition 
of  the  following  emerging  technology 
codes,  referred  to  as  Category  III  codes, 
which  the  AMA  first  included  in  the 
CPT  effective  January  1.  2002:  001 OT, 
001 9T.  0020T,  002 3t,  and  0026T.  CPT 
codes  OOIOT.  0023T.  and  0026T 
represent  clinical  laboratory  services 
while  CPT  codes  0019T  and  0020T  are 
therapy  codes.  These  codes  were 
addressed  in  the  November  2001 
physician  fee  schedule  final  rule  with 
the  clarification  that  coverage  and 
payment  of  these  services  is  generally  at 
the  discretion  of  the  carrier.  However, 
the  portion  of  the  November  2001  final 
rule  that  concerned  the  list  of  codes  for 
physician  self-referral  purposes  failed  to 
address  these  new  codes.  Thus,  we  are 
adding  the  Category  III  codes  that 
should  have  been  included  in  last  year's 
update.  We  also  are  adding  the 
following  new  Category  III  codes  issued 
for  2003  to  which  the  physician  self- 
referral  prohibition  applies:  0028T, 
0029T.  0030T,  004 IT.  0042T.  and 
0043T.  CPT  codes  0028T  and  0042T  are 
radiology  services;  CPT  code  0029T  is  a 
physical  therapy  service;  and.  CPT 
codes  0030T.  064IT  and  0043T  are 
clinical  laboratory  services. 

Table  9  also  reflects  the  addition  of  4 
new  codes  (10636,  J1756.  J2501  and 
J2916)  to  the  list  of  dialysis-related 
outpatient  prescription  drugs  that  may 
qualify  for  the  exception  described  in 
§411. 355(g)  regarding  those  items.  The 
physician  self-referral  prohibition  will 
not  apply  to  these  drugs  if  they  meet  the 
conditions  set  forth  in  §41 1.355(g). 
Table  9  also  reflects  the  addition  of  3 
vaccine  codes  (Q3021.  Q3022  and 
Q3023)  to  the  list  that  identiHes 
preventive  screening  tests, 
immunizations  and  vaccines  that  may 
qualify  for  the  exception  described  in 


§  411.355(h)  for  such  items  and  services. 
The  physician  self-referral  prohibition 
will  not  apply  to  these  vaccines  if  they 
meet  the  conditions  set  forth  in 
§41 1.355(h)  concerning  the  exception 
for  preventive  screening  tests, 
immunizations,  and  vaccines. 

With  the  exception  of  CPT  codes 
76830. 76872  and  76873  for 
ultrasounds,  the  "Deletions"  section  of 
Table  9  reflects  changes  necessary  to 
conform  the  code  list  to  the  most  recent 
publications  of  CPT  and  HCPCS  codes. 
We  are  deleting  CPT  code  76830  for 
transvaginal  ultrasound  and  CPT  codes 
76872  and  76873  for  transrectal 
ultrasounds  because  these  codes  should 
never  have  appeared  on  the  list  of 
designated  health  services.  Our  " 
definition  of  "radiology  and  certain 
other  imaging  services"  published  in  the 
January  2001  final  rule  (66  FR  956) 
specifically  excludes  any  ultrasonic 
procedure  that  requires  "the  insertion  of 
a  needle,  catheter,  tube,  or  probe". 
Thus,  although  the  deletion  of  these 
codes  is  not  a  change  to  conform  to  an 
annual  change  in  CPT  or  HCPCS  codes, 
we  are  making  the  change  at  this  time 
so  that  the  list  of  codes  will  accurately 
reflect  the  regulatory  definition  for 
"radiology  and  certain  other  imaging 
services." 

Table  9  includes  one  revised  CPT 
cod&  That  is  CPT  code  76085, 
"Computer  mammogram  add-on."  In  the 
CPT  publication  effective  January  1. 
2003.  the  CPT  long  descriptor  was 
changed  to  delete  the  word  "screening" 
so  that  the  digitization  no  longer  refers 
only  to  screening  mammography. 
Because  our  exception  under 
§41 1.355(h)  applies  to  preventive 
screening  tests,  we  have  revised  the  list 
of  codes  that  may  qualify  for  that 
exception  to  indicate  that  CPT  code 
76085  may  qualify  for  the  exception 
only  when  it  is  used  in  conjunction 


with  CPT  code  76092,  "MammoRram 
screening." 

VI.  Physician  Fee  Schedule  I'pdate  for 
Calendar  Year  2003 

A.  Physician  Fee  Schedule  Update 

The  physician  fee  schedule  update  is 
determined  under  a  calculation 
methodology  that  is  specified  by  statute. 
Under  section  1848(d)(4)  of  the  Act.  the 
update  is  equal  to  the  product  of  1  plus 
the  percentage  increase  in  the  Medicare 
Economic  Index  (MEI)  (divided  by  100) 
and  1  plus  the  update  adjustment  factor. 
For  CY  2002.  the  MEI  is  equal  to  3.0 
percent  (1.030).  The  update  adjustment 
factor  is  equal  to  -7.0  percent  (0.930). 
Section  1848(d)(4)(F)  of  the  Act  requires 
an  additional  -0.2  percent  (0.998) 
reduction  to  the  update  for  2003.  Thus, 
the  product  of  the  MEI  (1.030),  the 
update  adjustment  factor  (0.930),  and 
the  statutory  adjustment  factor  (0.998) 
equals  the  CY  2003  update  of -4.4 
percent  (0.956). 

The  Department  believes  that  the 
negative  update  is  inappropriate 
because  the  current  update  system  does 
not  reflec;t  actual,  after  the  fact,  data 
from  earlier  years.  Instead,  the  Act 
requires  the  Department  to  rely  upon 
estimates  made  in  past  years,  even 
though  the  Department  now  has  actual 
data  for  these  particular  years.  Even 
though  after-the-fact  data  show  that  for 
certain  years  actual  increases  differed  to 
some  degree  from  earlier  estimates,  the 
Department  is  unable  to  revise  estimates 
without  congressional  action.  We  have 
exhaustively  searched  for  a  different 
interpretation  of  law  that  would  allow 
us  to  revise  estimates  for  earlier  years 
administratively,  but  unfortunately,  we 
had  to  conclude  that  current  law  does 
not  permit  such  an  interpretation. 

Without  congressional  action  to 
address  the  current  legal  framework,  the 
Department  is  compelled  to  announce  a 
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physician  fee  schedule  update  for  CY 
2003  of -4.4  percent.  The  Department  s 
calculations  are  explained  below. 

We  have,  however,  also  identified 
reasonable  adjubtments  that  could  result 
in  a  positive  update  in  physician  fee 
schedule  rates  if  the  Department  were 
permitted  bv  law  to  make  those 
adjustments  Revisions  of  estimates 
used  to  establish  the  sustainable  growth 
rates  (SGR)  for  fiscal  vears  (FY)  1998 
and  1999  and  Medicare  volume 
performance  standards  (MVPS)  for  1990 
through  1996  could,  under  present 
estimations,  result  in  an  increase  in  the 
update 

The  Department  intends  to  work 
closely  with  the  Congress  to  develop 
legislation  that  could  permit  a  positive 
update,  and  hopes  that  such  legislation 
can  be  passed  before  the  negative 
update  takes  effect   Because  the 
Department  wishes  to  take  ac:tion 
immediately  in  the  event  that  Congress 
provides  the  Department  legal  authority 
to  make  the  corrections,  we  are 
requesting  comments  regarding  how 
physician  fee  schedule  rates  could  and 
should  be  recalculated  prospectively  in 
the  event  that  Congress  provides  the 
Department  with  legal  authority  to 
revise  estimates  used  to  establish  the 
sustainable  grtjwth  rates  (SGR)  for  FYs 
1998  and  1999  and  the  M\TS  for  1990- 
1996. 

B.  The  Percentage  Change  in  the 
Medicare  Economic  Index 

1.  Medicare  Economic  Index  (MEI) 
Productivity  Adjustment 

In  the  June  28,  2002  proposed  rule, 
we  reviewed  the  history  of  the  MEI 
productivity  adjustment,  described  the 
current  MEI  productivity  adjustment, 
identified  and  evaluated  possible 
alternative  MEI  productivity 
adjustments  based  on  the  individual 
contributions  we  solicited  from  experts 
on  this  topic,  and  proposed  changing 
the  MEI  productivity  adjustment  to 
reflect  an  economy-wide  multifactnr 
productivity  ad)ustment   In  this  final 
rule,  we  repeat  this  research 
information,  respond  to  public 
comments  on  the  MEI,  and  determine 
the  CY  2003  MEI  using  the  proposed 
methodological  change. 

a.  History  of  MEI  Productivity 
Adjustment 

The  MEI  is  required  by  section 
1842(b)(3)(L)  of  the  Act  which  states 
that  prevailing  charge  levels  beginning 
after  June  30,  1973  may  not  exceed  the 
level  from  the  previous  year  except  to 
the  extent  that  the  Secretary  finds,  on 
the  basis  of  appropriate  economic  index 
data,  that  such  higher  level  is  justified 


by  vear-to-vear  economic  changes.  S. 
Rep.  No,  92-1230,  at  191  (1972) 
provides  slightly  more  detail  on  that 
index,  stating  that: 

initially,  the  Secretary  would  be 
expected  to  base  the  proposed  economic 
indexes  on  presently  available 
information  on  changes  m  expenses  of 
practice  and  general  earnings  levels 
combined  m  a  manner  consistent  with 
available  data  on  the  ratio  of  the 
expenses  of  practice  to  income  from 
practice  occurring  among  self-employed 
physicians  as  a  group. 

Consistent  with  section  1842(b)(3)(L) 
and  legislative  intent,  in  1975.  we 
determined  that  the  MEI  would  be  based 
on  a  broad  wage  measure  reflecting 
o\erali  earnings  growth,  rather  than 
direct  inclusion  of  physicians'  net 
income  We  used  average  weekly 
earnings  of  nonagncultural  production 
(non-supervisorv)  workers,  net  of 
worker's  productivity,  as  the  wage 
proxy  in  the  initial  MEI  W'e  included 
the  productivity  adjustment  because  it 
avoided  double  counting  of  gains  in 
earnings  resulting  from  growth  in 
productivity  and  produced  an  MEI  that 
approximated  an  economy-wide  output 
price  index  similar  to  the  Consumer 
Price  Index  (CPI;  The  productivit% 
adjustment  we  used  was  the  annual 
change  in  economy-wide  private  non- 
farm  business  labor  productivity, 
applied  only  to  the  physicians'  earnings 
portion  of  the  MEI  (then  60  percent). 

As  noted,  the  productivity  adjustment 
in  the  MEI  serves  to  avoid  the  double 
counting  of  productivity  gains.  Absent 
the  ad)ustment,  productivity  gains  from 
producing  additional  outputs 
(procedures)  with  a  given  amount  of 
inputs  would  be  included  in  both  the 
earnings  component  of  the  MEI 
(reflecting  growth  in  overall  economy- 
wide  wages)  and  in  the  additional 
procedures  that  are  billed  (reflecting 
ph\sicians'  own  productivity  gains). 
Therefore,  general  economic  labor 
productivity  growth  is  removed  from 
the  labor  portion  of  the  MEI. 

Although  the  basic  structure  of  the 
MEI  remained  relatively  unchanged 
from  its  effective  date  (July  1,  1975) 
until  1992,  its  weights  were  updated 
periodically  and  a  component  was 
added  for  professional  liability 
insurance.  Section  9331  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986  (Pub, 
L.  99-509)  (OBR.^  86 ,i  mandated  that  we 
conduct  a  study  of  the  structure  of  the 
MEI  and  prepare  a  notice  and  offer  the 
public  an  opportunity  to  comment 
before  we  re\'ise  the  methodolog\  for 
calculating  the  MEI   Based  on  this 
requirement,  we  held  a  workshop  with 
experts  on  the  MEI  in  March  1987  to 
discuss  topics  ranging  from  the  specific 


type  of  index  to  use  (Laspeyres  versus 
Paasche)  to  revising  the  method  of 
reflecting  productivity  changes, 
Participants  included  the  Federal 
government,  the  Physician  Payment 
Review  Commission  (PPRC).  the 
Congressional  Budget  Office,  the  AMA, 
and  several  private  consulting  firms 
The  meeting  participants  concluded  that 
a  productivity  adjustment  in  the  MEI 
was  appropriate  and  that  an  acceptable 
measure  of  physician-specific 
productivity^  did  not  currently  exist. 
Many  alternative  approaches  were 
discussed,  including  the  use  of  a  policy- 
based  "target"  measure  and  several 
existing  economic  productivity 
measures. 

Using  recommendations  from  the 
meeting  participants,  we  revised  the 
MEI  and  the  productivity  adjustment 
with  the  implementation  of  the 
physician  fee  schedule  as  discussed  in 
the  November  1992  final  rule  (57  FR 
55896).  While  we  retained  an 
adjustment  for  economy-wide  labor 
productivity,  this  adjustment  was 
applied  to  all  of  the  direct  labor 
categories  of  the  MEI  (70.448  percent), 
not  just  physicians'  earnings,  and  was 
based  on  the  10-year  moving  average 
percent  change  (instead  of  aimual 
percent  changes).  This  form  of  the  index 
has  been  used  since  that  time,  and  was 
most  recently  discussed  in  the 
November  1998  final  rule  (63  FR  58845) 
when  the  MEI  weights  were  rebased  to 
a  1996  base  year. 

The  BBA  replaced  the  Medicare 
Volume  Performance  Standard  (MVPS) 
with  a  Sustainable  Growth  Rate  (SGR). 
The  SGR  is  an  armual  growth  rate  that 
applies  to  physicians'  services  paid  for 
by  Medicare.  The  use  of  the  SGR  is 
intended  to  control  grow^th  in  aggregate 
Medicare  exp)enditures  for  physicians' 
services.  Payments  for  services  are  not 
withheld  if  the  percentage  increase  in 
actual  expenditures  exceeds  the  SGR. 
Rather,  the  physician  fee  schedule 
update,  as  specified  in  section 
1848(d)(4)  of  the  Act,  is  adjusted  based 
on  a  comparison  of  allowed 
expenditures  (determined  using  the 
SGR)  and  actual  expenditures.  If  actual 
expenditures  exceed  allowed 
expenditures,  the  update  is  reduced.  If 
actual  expenditures  are  less  than 
allowed  expenditures,  the  update  is 
increased.  Specifically,  the  SGR  is 
calculated  on  the  basis  of  the  weighted 
average  percentage  increase  in  fees  for 
physicians'  services,  growth  in  fee-for- 
service  Medicare  enrollment,  growth  in 
real  per  capita  Gross  Domestic  Product 
(GDP),  and  the  change  in  expenditures 
on  physicians  services  resulting  from 
changes  in  law  or  regulations. 


8(H)2n 


f  »'<l«»ral    Rpijistpr    \' 


>r    \. 


ii.i\     DtTcinl 


<ri 


2(H):!  '  Hult^s  and   Rcgulatinns 


When  the  SGR  wa^  enacted,  the 
C^ongress  specified  continued  use  of  the 
MEl.  By  1997,  the  MEI,  including  its 
productivity  adjustment,  had  been  used 
in  updating  Medicare  payments  to 
physicians  for  over  twenty  years.  We 
did  not  propose  any  changes  to  the 
productivity  adjustment  used  in  the  MEl 
when  the  SGR  system  was  enacted 
because  its  continued  use  was 
consistent  with  the  newly  mandated 
formula.  If  we  did  not  make  a 
productivity  adjustment  in  the  MEI. 
general  economic  productivity  gains 
would  be  reflected  in  two  of  the  SGR 
factors,  the  MEI  and  real  per-capita  GDP 
(which  reflects  real  GDP  per  hour 
worked,  or  labor  productivity,  and 
hours  worked  per  person).  We  believe  it 
is  reasonable  to  remove  the  effect  of 
general  economic  productivity  from  one 
of  these  factors  (the  MEI)  to  avoid 
double  counting. 

As  noted  previously,  since  its  original 
development,  the  MEI  productivity 
adjustment  has  been  based  on  economy- 
wide  productivity  changes.  This 
practice  arose  from  the  fact  that  the 
physicians'  compensation  portion  of  the 
MEI  is  proxied  to  grow  at  the  same  rate 
as  general  earnings  in  the  overall 
economy,  which  reflect  growth  in 
overall  economy-wide  productivity 
Removing  labor  productivity  growth 
reflected  in  general  earnings  from  the 
labor  portion  of  the  MEI  produces  an 
index  that  is  consistent  with  other 
economy-wide  output  price  indexes, 
like  the  CPI 

b.  Research  on  Alternative  MEI 
Productivity  Adjustments 

In  the  |une  2002  proposed  rule  we 
presented  the  research  we  completed  on 
evaluating  the  most  appropriate 
productivity  adjustment  for  the  MEl. 
This  research  included  evaluating  the 
currently  available  productivity 
estimates  produced  by  the  BLS  to 
develop  a  better  understanding  of  the 
strengths  and  weaknesses  of  these 
measures  and  reviewing  the  theoretical 
foundation  of  the  MEl  to  understand 
how  labtiT  and  multifactor  productivity 
relate  to  the  current  physician  payment 
system.  We  also  studied  the  limited 
publicly  available  data  to  begin  lo 
develop  preliminary  estimates  of  trends 
in  physician-specific  productivity  to 
better  understand  the  current  market 
conditions  facing  physicians.  Finally, 
we  solicited  the  individual 
contributions  of  academic  and  other 
professional  economic  experts  on  prices 
and  productivity  These  experts 
included  individuals  from  the  MedPAC, 
the  AMA.  the  Office  of  Management  and 
Budget  (OMB).  Dr.  Uwe  Reinhardt  from 
Princeton  University,  Dr.  Joe  Newhouse 


from  Hdi'.  ird  University,  Dr.  Ernst 
Bemdt  from  MIT,  and  Dr.  Joel  Popkin 
from  Joel  Popkin  and  Company.  Below 
we  repeat  the  findings  on  each  of  the  six 
options  we  investigated  and  detailed  in 
the  proposed  rule: 

•  Option  1 — Using  a  physician- 
specific  productivity  adjustment. 

This  option  would  entail  using  an 
estimate  of  physician-specific 
productivity  to  adjust  the  MEI.  This 
option  may  have  some  theoretical 
attractiveness,  bu(  there  are  major 
problems  in  obtaining  accurate 
measures  of  physician-specific 
productivity.  First,  no  published 
measure  of  physician-specific 
productivity  is  available.  The  Federal 
agency  that  produces  the  official 
government  statistics  on  productivity, 
BLS,  does  not  calculate  or  publish 
productivity  measures  for  any  health 
sector.  Nor  are  there  alternative 
measures  of  physician-specific 
productivity  that  would  conform  to  the 
BLS  methodology  for  measuring 
productivity.  Second,  it  is  not  clear  that 
using  physician-specific  productivity 
within  the  current  structure  of  the  MEI 
would  be  appropriate.  Because  we 
believe  the  MEI  appropriately  uses  an 
economy-wide  wage  measure  as  the 
proxy  for  physician  wages,  using 
physician  specific  productivity  could 
overstate  or  understate  the  appropriate 
wage  increases  in  the  MEI. 

We  do  believe,  however,  that  it  is 
important  to  understand  the  rate  of 
change  in  physician-specific 
productivity.  Toward  this  end,  we  have 
performed  our  own  preliminary  analysis 
of  physician-specific  productivity,  using 
the  limited  available  data  on  physician 
outputs  and  inputs.  Our  analysis 
attempted  to  simulate  the  methodology 
the  BLS  would  use  to  measure 
productivity.  To  help  achieve  this  we 
have  been  in  contact  with  experts  at  the 
BLS  to  obtain  their  feedback  on  our 
methodology  While  this  information 
cannot  be  interpreted  as  an  official 
measure  of  physician  productivity,  we 
do  believe  it  provides  a  rough  indication 
of  the  current  market  conditions  facing 
physicians.  We  used  this  information  to 
aid  in  forming  our  determination  of  the 
most  appropriate  productivity 
adjustment  to  incorporate  in  the  MEI. 
fully  recognizing  its  preliminary  nature 
and  other  limitations  of  our  analysis 
The  results  of  our  preliminary  analysis 
suggest  that  long-run  physician-specific 
productivity  growth  is  currently  near 
the  level  of  economy-wide  multifactor 
productivity  growth  Prior  to  the  recent 
period,  however,  our  preliminary 
estimates  suggested  that  physician 
productivity  gains  were  generally 
significantly  greater  than  general 


economy-wide  multifactor  productivity 
gains  and  more  in  line  with  economy- 
wide  labor  prr)du(:fivity 

As  uf  h.ui-  iTUfihasized.  our  rough 
estiin,ii''s  .(ff  iiMiitHiu.iti'  for  t'stahlishing 
a  forma!  basis  fur  the  pri)ductivity 
adjustment  to  thf  MKl   in  addition,  the 
under  1\  lilt;  fi  1)111  iiiiK   'tin  irv  is  not 
suffii  i'Mi!l\  1  iiiii(M'iiiiii;  -iMhis  time,  to 
iii   I':  1  [ih\si(  Mil  s[n'(  ific  productivity 
;:uaM.ri:,  uvou  if  a  suitable  one  were 
available.  We  conclude,  however,  that 
economy-wide  multifactor  productivity 
growth  appears  to  be  roughly 
comparable  to  our  estimates  of  current 
physician-specific  productivity  growth. 

Comment:  A  few  commenters  urged 
us  to  develop  a  measure  of  productivity 
that  more  accurately  reflects  the 
conditions  facing  physicians.  The 
commenters  suggested  that  we  consider 
issues  like  increased  regulatory  burden 
on  physicians  and  the  service-oriented 
nature  of  physician  services. 

Response:  As  we  stated  in  the  June 
2002  proposed  rule  and  repeated  above, 
no  publicly  available  measure  of 
physician  productivity  exists.  In 
addition,  no  publicly  available  measure 
of  servico-sector  productivity  exists. 
Because  of  this  it  is  not  possible  at  this 
time  to  incorporate  a  productivity 
adjustment  in  the  MEl  that  explicitly 
reflects  physician  marketplace 
characteristics. 

However,  we  do  believe  that  it  is 
important  that  the  productivity 
adjustment  included  in  the  MEI  be 
consistent  with  the  market  conditions 
facing  physicians.  As  we  have  discussed 
in  this  final  rule,  we  attempted  to 
understand  the  trends  in  physician 
productivity  by  researching  and  making 
the  most  optimal  use  of  the  sparse  data 
available.  We  will  continue  to  refine 
this  research,  including  soliciting 
contributions  both  from  experts  at  BLS 
and  outside  experts  on  measuring 
productivity.  In  addition,  we  encourage 
the  commenters  to  work  with  BLS  to 
pursue  the  development  of  official 
measures  of  physician  and  health  sector 
productivity. 

•  Option  2 — Using  economy-wide 
labor  productivity  applied  to  the  labor 
portion  of  the  MEI. 

We  have  applied  economy-wide  labor 
productivity  growth  to  a  portion  of  the 
MEI  in  some  form  since  the  inception  of 
the  index  in  1975.  For  the  2002  update, 
we  applied  the  10-year  moving  average 
percent  change  in  economy-wide  labor 
productivity  to  the  labor  portion  of  the 
MEI.  This  adjustment  was  developed 
based  on  the  contributions  of  a  1987 
expert  panel.  That  panel  concluded  that 
applying  labor  productivity  data  to  the 
labor  portion  of  the  index  was  a 
technically  sound  way  to  account  for 
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productivity  in  the  physician  update 
This  method  made  optimal  use  of  the 
available  data  because  labor 
productivity  data  were,  and  are, 
available  on  a  more-timelv  basis  than 
economv-wide  multifacK^r  productivity 
By  applying  this  measure  to  the  labor 
portion  of  the  index,  the  mix  of 
phvsKian-specific  labor  and  non-labur 
inputs  is  reflected   .\lso,  the  use  of  a  10- 
year  moving  average  percentage  change 
reduces  the  yolatilitv  of  annual  labor 
prodiictivitv  changes 

(Jur  research,  however,  has  indicated 
that  using  multifactor  productivity 
applied  to  the  entire  index  is  a  superior 
method  to  using  an  economy-wide  labor 
productivity  measure  applied  only  to 
the  labor  portion  of  the  index.  The 
experts  with  whom  we  consulted 
believed  it  was  more  appropriate  to 
reflet  t  the  explicit  contribution  to 
output  from  all  inputs  The  current 
measure  explicitly  reflects  the  changes 
in  economy-wide  labor  inputs  but  does 
not  reflfH:t  the  actual  change  in  non- 
labor  inputs   Instead,  it  implicitly 
assumes  that  non-labor  inputs  would 
grow  at  a  rate  necessar>  to  produce  an 
economv-wide  multifactor  measure  that 
is  equivalent  to  the  current  MEI 
productivity  adjustment  That  implicit 
assumption  is  less  precise  than  a  direct, 
explicit  calculation 

In  addition,  while  the  implicit 
approach  produced  an  MEI  productivity 
adjustment  in  most  years  that  was 
reasonably  consistent  with  overall 
multifactor  productivity  growth,  it  now 
appears  less  consistent  with  the  actual 
change  in  non-labor  inputs  in  the 
economv.  In  recent  years,  economy- 
wide  labor  productivity  has  grown  very 
rapidly  This  acceleration  is  partly  the 
result  of  major  investments  in  non-labor 
inputs  that  have  helped  to  create  a  more 
productive  work  force  Also,  the  Bureau 
of  Economic  .Analysis  (BEA)  adopted 
methodological  changes  in  accounting 
for  computer  software  purchases  in 
measuring  GDP.  These  changes  have 
significantly  increased  the  measured 
historical  growth  rates  in  real  GDP  and 
labor  produc;tivit\'   ,'\s  a  result  of  these 
developments,  the  current  MEI 
productivity  adjustment,  applying  labor 
productivity  only  to  the  labor  portion  of 
the  MEI.  has  increased  very  rapidly 
Because  the  multifactor  definition  is  an 
explicit  calculation  of  the  change  in 
economic  output  relative  to  the  change 
in  both  labor  and  non-labor  inputs,  it 
better  reflects  the  overall  productivity 
trend  changes. 

Finally,  a.s  noted  previously,  our 
preliminary  estimates  of  physician- 
specific  productivity  suggest  a  current 
growth  pattern  that  is  similar  to  growth 
in  multifactor  productivity  in  the 


economy  overall.  In  consideration  of  the 
economic  theor\  underlying 
producti\itv  measurement,  especiaih  in 
view  of  the  recent  developments  in 
labor  versus  non-labor  economic  input 
growth  trends,  we  concluded  thai  using 
a  multifactor  productivitN  adjustment  is 
superior  to  the  current  methodology  for 
adjusting  for  productivity  in  the  MEl 

•  Option  3 — C.hange  to  using 
economv-wide  multifactor  productivity. 

The  option  we  proposed  in  the  June 
2002  proposed  rule  was  to  adjust  for 
productivity  gains  m  the  MEl  using 
economv-wide  multifactor  productn  ity 
applied  to  the  entire  index,  instead  of 
labor  productivity  applied  to  the  labor 
portion  of  the  MEI  This  option  would 
better  satisfv'  the  theoretical 
requirements  of  an  output  price,  in  this 
case  the  MEI,  by  explicitly  reflecting  the 
productivity  gains  from  all  inputs.  In 
addition,  the  use  of  economy-wide 
multifactor  productivity  would  still  be 
consistent  with  the  MEI's  use  of 
economv-wide  wages  as  a  proxy  for 
physician  earnings  While  annual 
multifactor  productivity  can  fluctuate 
considerably,  though  usually  less  than 
labor  productivity,  using  a  moving- 
average  would  produce  a  relati\ely 
stable  and  predictable  adiustment. 

Each  expert  with  whom  we  consulted 
believed  that  using  a  multifactor 
productivity  measure  was  theoretically 
superior  to  the  previous  methods  used 
to  adjust  the  MEI  because  it  reflects  the 
actual  changes  in  non-labor  inputs 
instead  of  reflecting  an  implicit 
assumption  about  those  changes.  These 
experts  also  believed  that  the  lack  of 
timely  data  on  multifactor  productivity 
was  not  as  important  as  would  have 
appeared  initially  Instead,  thev 
believed  it  was  more  appropriate  thai 
the  adjustment  be  based  on  a  long-run 
average  that  was  stable  and  predictable 
rather  than  on  annual  changes  in 
productivity  Thus,  if  a  long-run  average 
were  used,  the  increased  lag  time 
associated  with  the  availability  of 
published  data  on  multifactor 
productivity  becomes  less  signiflcant 
Finally,  one  expert  believed  that 
changing  to  ec  onomy-wide  multifactor 
productivity  applied  to  the  entire  MEI 
would  make  it  easier  to  understand  the 
magnitude  of  the  productivitN 
adjustment 

However,  use  of  multifactor 
productivity  to  adjust  the  MEI  poses  two 
concerns   First   multifactor  producti\itv 
IS  much  harder  to  measure  than  labor 
productivity.  Economic  inputs  other 
than  labor  hours  can  be  ver\  difficult  to 
identifv  and  calculate  properly  The 
experts  at  BLS,  however  have 
adequately  overcome  these  difficulties, 
and  we  are  satisfied  that  their  official 


published  measurements  are  sound  for 
the  purpose  at  hand.  Moreover,  use  of 
a  10-year  moving  average  increase  helps 
to  mitigate  any  remaining  measurement 
\'ariation  from  year  to  year. 

The  second  concern  relates  to  the 
timeliness  of  the  data.  BLS  publishes 
multifactor  productivity  levels  and 
changes  aimually  (as  opposed  to  the 
quarterly  release  of  labor  productivity 
data)  and  with  an  extended  time  lag 
[about  IV2  years).  These  timeframes 
arise  unavoidably  from  the  difficulties 
of  measuring  non-labor  input  as 
mentioned  above,  but  would  result  in  a 
misalignment  of  the  data  periods  for  the 
data  used  to  adjust  the  MEl  and  of  the 
historical  data  on  wages  and  prices 
underiying  the  MEI.  For  the  CY  2003 
physician  payment  update,  for  example, 
we  woiild  use  data  on  wages  and  prices 
through  the  second  quarter  of  CY  2002, 
but  would  have  to  use  multifactor 
productivity  data  through  CY  2000. 
Although  the  misalignment  of  data 
periods  is  a  concern,  we  believe  it  is  a 
reasonable  trade-off  in  view  of  the 
improvement  offered  by  an  explicit 
measurement  of  non-labor  inputs.  Also, 
because  use  of  a  10-year  moving  average 
is  intended  to  reduce  fluctuations  and 
provide  a  more  stable  level  of  the 
productivity  adjustment,  availability  of 
the  most  recent  data  is  of  less 
importance. 

The  10-year  moving  average  percent 
change  in  economy-wide  multifactor 
productivity  that  would  be  used  for  the 
CY  2003  update  (historical  data  through 
CY  2000)  is  estimated  at  0  8  percent. 
Our  preliminary  internal  analysis  of 
physician-specific  productivity  gains 
suggests  that  these  economy-wide 
multifactor  measures  are  consistent  with 
those  trends  Thus,  using  economy-wide 
multifactor  productivity  for  MEl 
productivity  adjustment  theoretically 
would  be  superior  to  using  labor 
productivity  growth  applied  to  the  labor 
portion  of  the  MEI. 

•  Option  4 — Change  to  using 
economy-wide  multifactor  productivity 
with  physician-specific  input  weights 

Another  option  we  explored  was 
using  economy-wide  labor  and  capital 
productivity  measures  (which,  when 
weighted  together,  produce  multifactor 
productivity),  but  with  physician- 
specific  input  weights  This  method 
would  better  reflect  the  proportion  of 
labor  and  capital  inputs  used  by 
physicians,  and  reflect  the  explicit 
contribution  to  productivity  of  labor  and 
non-labor  inputs  The  experts  with 
whom  we  discussed  this  option  thought 
it  was  theoretically  consistent  with  a 
measure  of  multifactor  productivity, 
even  though  different  productivity 
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measures  would  be  applied  to  different 
c:omponents  of  the  MEI. 

A  wealuioss  of  this  method  is  that  the 
BLS  capital  productivity  series  is  not 
widely  used  or  cited;  therefore,  we  are 
unsure  of  the  accuracy  and  reliability  of 
this  measure.  This  method  also  adds 
another  layer  of  complexity  to  the 
formula,  making  it  more  difficult  to 
understand  the  adjustment.  We  would 
prefer  that  any  method  we  choose  be 
straightforward  so  that  it  can  be  readily 
understix)d.  Moreover,  the  labor  and 
capital  shares  for  the  overall  economy 
do  not  appear  to  vary  enough  from  the 
physician-specific  shares  in  the  MEI  to 
result  in  a  significantly  different 
measure.  Overall,  we  believe  that  this 
method  does  not  provide  enough  of  a 
technical  improvement  to  justify  the 
added  complexity  that  would  be 
required  to  implement  it. 

•  Option  5 — Adjusting  productivity 
using  a  "Policy  Standard". 

In  its  March  2002  Report  to  the 
Congress,  MedPAC  suggested 
establishing  a  policy  target  for  the 
productivity  adjustment.  Under  this 
methodology,  the  level  of  the  policy 
target  would  be  based  on  the 
productivity  gains  that  physicians  could 
reasonably  be  expected  to  attain.  This 
level  would  be  set  through  policy  and 
would  likelv  be  based  on  a  long-run 
average  of  either  economy-wide  labor  or 
multifactor  productivity  (but  could 
reflect  other,  possibly  judgmental, 
factors).  Generally,  the  level  of  the 
policy  standard  would  remain  constant 
for  several  years,  and  periodically 
would  be  reviewed  and  adjusted  as 
needed. 

Some  of  the  experts  we  consulted, 
believed  that  a  policy  target  would 
lessen  the  volatility  of  the  adjustment 
because  the  target  would  not  be  changed 
often.  Conversely,  others  noted  the 
large,  abrupt  changes  that  could  result  if 
actual  economic  performance  deviated 
from  the  policy  standard  requiring 
subsequent  adjustments  to  the  standard. 
Some  believed  that  this  method  adjusts 
for  the  problem  of  precisely  measuring 
productivity.  If  we  used  a  policy 
standard  we  could  avoid  having  to 
develop  an  exact  measure.  Using  a 
policy  target,  however,  may  appear 
arbitrary  without  a  theoretical  basis  to 
support  its  use. 

Tne  policy  target  recommended  by 
the  MedPAC  was  0.5  percentage  points 
per  year.  The  Med? AG's  justification  for 
this  number  was  that  the  long-run 
average  of  economy-wide  multifactor 
productivity  was  close  to  0.5  percent 
(the  most  recent  10-year  average  is  now 
0.8  percent).  We  do  not  believe  this  is 
a  preferred  option  for  adjusting  the  MEI 
for  productivity  improvements.  Our 


preference  is  to  use  a  data  based 
approach  that  automatically  reflects 
changes  in  actual  economic 
performance  over  time,  and  not  through 
abrupt  periodic,  possibly  large 
adjustments.  Thus,  we  conclude  that  a 
policy  target  does  not  provide  an 
improvement  over  any  of  the  data  based 
methodologies. 

Comment:  One  commenter 
recommended  the  productivity 
adjustment  be  removed  from  the  MEI  to 
make  the  index  more  consistent  with 
our  other  market  baskets. 

Response:  Since  its  inception  in  1975 
the  MEI  has  included  a  productivity 
adjustment.  By  including  the 
productivity  adjustment  in  the  MEI  and 
using  a  general  earnings  proxy  for 
physician  wages,  the  index 
approximated  an  economy-wide  output 
price  index  like  the  CPI.  This  original 
intent  was  different  from  that  for  the 
other  market  baskets,  which  are  defined 
to  reflect  pure  price  changes  in  inputs 
associated  with  providing  care.  Thus, 
the  MEI  appropriately  includes  an 
adjustment  for  productivity  changes. 

As  we  descrioed  earlier,  practically  it 
makes  no  difference  whether 
productivity  is  adjusted  for  within  or 
outside  the  MEI.  as  long  as  an 
adjustment  is  present.  However,  given 
the  historical  precedent  regarding  the 
definition  of  the  MEI.  the  apparent 
legislative  intent  behind  recent 
legislation  that  did  not  prescribe  a 
change  to  the  MEI  definition,  and  the 
specific  update  formula  that  must  be 
used  under  the  SGR.  we  do  not  believe 
it  would  be  appropriate  for  the 
productivity  adjustment  to  be  made 
outside  the  MEI. 

•  Option  6 — Eliminate  Productivity 
Adjustment  from  the  MEI. 

Questions  are  raised  occasionally  as 
to  the  possibility  of  eliminating  the 
productivity  adjustment  from  the  MEI 
We  did  not  consider  this  to  be  a  viable 
option.  Our  research  concluded  that 
adjusting  for  productivity  in  the  MEI  is 
necessary  in  order  to  have  a  technically 
correct  measure  of  an  output  price 
increase,  free  from  double-counting  of 
the  impact  of  productivity  Every  expert 
with  whom  we  consulted  agreed  that  a 
productivity  adjustment  is  appropriate. 
They  believed  that  the  important 
question  is  which  measure  is  the  most 
appropriate  for  the  adjustment. 

c  Use  of  a  Forecasted  MEI  and 
Productivity  Adjustment 

In  a  March  2002  Report  to  the 
Congress,  the  MedPAC  recommended 
the  use  of  a  forecasted  MEI  value,  rather 
than  the  current  historical  increase. 
However,  implementation  of  this  option 
raises  several  legal  as  well  as  practical 


issues.  The  1972  Senate  Finance 
Committee  report  language  reflects  the 
intent  of  the  Congress  that  the  MEI 
should  "follow  rather  than  lead"  overall 
inflation.  As  a  result,  updates  to  the 
physician  fee  schedule  have  always 
been  based  on  historical ,  rather  than 
forecasted,  MEI  data.  In  this  way, 
increases  in  the  MEI  do  not  lead  the 
current  measures  of  inflation  but  follow 
them  based  on  historical  trends. 
Furthermore,  at  the  time  of 
implementation  of  the  SGR  system,  the 
Congress  specified  that  the  SGR  system 
should  use  the  MEI  that  existed  at  the 
time,  which  was  based  on  historical 
data  measures.  The  law  did  not 
recommend  or  specify  a  change  in  the 
.  MEI  methodology.  Thus,  the  assumption 
is  that  the  Congress  was  satisfied  that 
the  MEI  was  functioning  as  dt'siunp(i  If 
we  were  to  use  a  forecasted  MLl  ami 
productivity  adjustment,  there  are 
several  practical  issues  that  would  need 
to  be  addressed.  One  issue  is  that  a 
change  fnim  a  historical-based  MEI  to  a 
projected  MEI  would  cause  transitional 
problems  because  there  would  be  a 
period  of  data  that  would  not  be 
accounted  for  in  the  year  of 
implementation.  For  example,  the  CY 

2002  MEI  update  was  based  on 
historical  data  through  the  second 
quarter  of  2001 .  If  we  were  to  use  a 
forecasted  MEI  in  the  update  for  CY 
2003,  any  changes  between  the  second 
quarter  of  2001  and  the  first  quarter  of 

2003  would  not  be  accounted  for  in  the 
update.  Additionally,  changing  to  a 
forecasted  MEI  and  productivity 
adjustment  raises  additional  questions 
about  correcting  for  forecast  errors. 
Based  on  these  problems,  we  will 
continue  to  use  historical  data  to  make 
updates  under  thr*  phv^ician  fee 
schedule. 

Comment:  One  commenter  urged  us 
to  use  a  forecast  of  the  MEI  change  for 
the  update  in  the  upcoming  year.  The 
commenter  believed  that  we  had  the 
legal  authority  to  make  such  a  change 
and  that  the  transition  issues  cited  in 
the  proposed  rule  were  not  relevant. 

Response:  We  do  not  believe  that  it 
would  be  appropriate  to  use  a  forecast 
of  the  MEI  for  the  2003  update.  Since 
the  inception  of  the  MEI,  and  more 
recently  the  implementation  of  the 
physician  fee  schedule,  the  MEI 
increase  for  the  upcoming  year's  update 
has  been  based  on  as  much  historical 
-data  as  is  available  when  thr  uiKiatc 
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As  we  stated  above,  the  MEI  update  has 

dlwavs  been  based  on  historical  data 
and  we  believe  that  the  legislative  intent 
when  the  SGR  system  was  implemented 
was  to  continue  using  this  methodology. 
In  addition,  we  believe  that  the 
transition  and  forecast  error  issues 
described  above  are  legitimate  concerns 
that,  at  this  time,  would  outweigh  the 
l)pnefits  of  making  such  a  change 
Therefore,  we  will  continue  to  use 
historical  data  in  developing  the  MEI 
used  for  the  2003  fee  schedule  update 

d  Productivity  Adjustment  to  the  ME! 

Based  on  the  research  we  conducted 
on  this  issue,  we  are  changing  the 
methodology  for  adjusting  for 
productivity  in  the  MEI.  The  MEI  used 
for  the  CY  2003  physician  payment 


update  will  reflect  changes  m  the  10- 
vear  moving  average  nf  private  non-farrr. 
business  (economv-widej  multifactor 
productivity  applied  to  the  entire  index 
Several  cnmmenters  agreed  with  thi'- 
methodologK;al  change 

We  made  this  change  because — {1 1  It 
is  theoretically  more  appropriate  to 
explicitly  reflect  the  productivity  gains 
associated  with  all  inputs  (both  labor 
and  nonlabor);  (2)  the  recent  growth  rate 
in  economy-wide  multifactor 
productivity  appears  more  consistent 
with  the  current  market  conditions 
facing  physicians,  and  s3i  the  MEI  still 
uses  economy-wide  wage  changes  as  a 
proxy  for  physician  wage  changes.  We 
believe  that  using  a  10-year  moving 
average  change  in  economy-wide 


multifactor  productivity  produces  a 
■stable  and  predictable  adjustment  and  is 
consistent  with  the  moving-average 
methodology  used  in  the  existing  MEI. 
Thus,  the  productivity  adjustment  will 
be  based  on  the  latest  available  actual 
historical  economy-wide  multifactor 
productivitv  data,  as  measured  by  the 
BLS. 

We  currently  estimate  the  MEI  to 
increase  3.0  percent  for  CY  2003  This 
is  the  result  of  a  3.8  percent  increase  in 
the  price  portion  of  the  MEI.  adjusted 
downward  by  a  0.8  percent  increase  in 
the  10-year  moving  average  change  in 
economy-wide  multifactor  productivity. 
Table  10  shows  the  detailed  cost 
categories  of  the  MEI  update  for  CY 
2003 


Table  10— Increase  in  the  Medicare  Economic  Index  Update  for  Calendar  YEic  200' 


Cost  categones  and  price  measures 


Medicare  Economic  index  Total  productivrty  adjusted  

Productivity   10-year  moving  average  ot  multifactor  productivity,  private  oontarrri  Dusiness  sector 

Medicare  Economic  Index  Total,  vifithout  productivity  ad)ustment  

1  Physicians  own  time  '  

a  Wages  and  Salaries  Average  hourly  earnings  pnvate  nonfarm      

b   Fnnge  Benefits   Employment  Cost  Index   benefits   private  nonfarm  

2  Physicians  practice  expense  '  

a   Nonphysician  employee  compensation  

1  Wages  and  Salanes   Employment  Cost— Index  wages  and  saianes  weighted  by  occupation  .. 

2  Fringe  Benefits  Employment  Cost— Index  tnnge  benefits  wHiie  colia'    

b  Office  Expense   Consumer  Price  Index  tor  urban  consumers  (CPi-U'   •lousing  

c.  Medical  Matenais  and  Supplies   Producer  Price  index  (PPii   ethcat  a-ugs  PP'   surgical  appliances 

and  suppiie&CPI-U   medical  equipment  and  supplies  (equally  weigriied; 

d   Professional  Liability  Insurance   CMS  professional  liability  insurance  survey*' 

e   Medical  Equipment   PPI   medical  instruments  and  equipment  

f  Other  professional  expense  

1  Professional  Car   CPl-U   pnvate  transportation 

2  Other  CPl-U   all  items  less  food  and  energy    .*....' 


1996 

CY  2003  per- 

Weights 2 

cent  changes 

n/a 

3.0 

rv'a 

0.8 

100.0 

^         3.8 

54.5 

39 

44.2 

3.7 

10.3 

5.0 

45.5 

36 

16.8 

4.2 

12.4 

3.7 

4.4 

55 

11.6 

2.8 

4.5 

2.0 

3.2 

11.3 

1.9 

1.5 

7.6 

1.8 

1.3 

2.3 

6.3 

2.6 

'Ttie  rates  of  historical  change  are  estimated  for  the  i2-month  penod  ending  June  30.  2002.  which  is  the  penod  used  for  computing  the  cal- 
endar year  2003  update  The  pnce  proxy  values  are  based  upon  the  latest  available  Bureau  of  Labor  Statistics  data  as  of  Septemt)er  19.  2002 

•  The  weights  shown  tor  the  MEI  components  are  the  1996  base-year  weights  whc^  may  not  sum  to  subtotals  or  totals  because  ot  rounding 
The  MEI  IS  a  fixed-weight  Laspeyres-type  input  price  index  whose  category  weights  indicate  the  distnbution  ot  expenditures  among  the  inputs  to 
phvsicians  services  for  calendar  year  1996  To  determine  the  MEI  level  tor  a  given  year  the  pnce  proxy  level  tor  each  component  is  multip^i«3 
by  Its  1996  weight  The  sum  of  these  products  (weights  multiplied  by  the  pnce  mdex  levels)  over  all  cost  categories  yields  the  composite  Mfci 
level  tor  a  given  year   The  annual  percent  change  m  the  MEI  leveis  is  a^^  estimate  o<  pnce  change  over  time  tor  a  fixed  market  basket  of  inputs 

to  physicians  services  _      .  ^  ,^  ^  d  -.^  i~ 

■The  measures  of  productivity   average  hourly  earnings   Employment  Cost  indexes    as  well  as  the  vanous  Producer  and  Consumer  Pnce  in- 
dexes can  be  found  on  the  Bureau  of  Labor  Statistics  Web  site  http    stats  0/s  gov 
■=Denved  from  a  CMS  sufvey  of  several  ma|or  insurers  (the  latest  available  hisionca   percent  change  data  are  tor  the  period  ending  secooc 

na  Productivity  is  tactorec  mto  the  MEt  compensation  categones  as  ar  adjustmeT  tc  the  pnce  variables,  therefore,  no  explicit  weight  exists 
for  productivity  m  the  MEI. 


Comment:  Several  coinmenters 
requested  that  we  ensure  that  the  costs 
of  medical  liabilit\'  insurance  are 
adequately  reflected  in  the  MEI  by 
making  available  all  information  that  is 
the  basis  for  measuring  medical  liahility 
costs  in  the  ME! 

Response:  We  agree  with  the 
commenters  that  it  is  vital  that  the  MEI 
accurately  reflect  the  pru  e  changes 
associated  with  professional  liability 
costs.  Accordingly,  we  continue  to 
incorporate  into  the  MEI  a  price  proxy 


that  accomplishes  this  goal  by  making 
the  maximum  use  of  available  data  on 
professional  liability  premiums  Below 
we  describe  in  more  detail  the  annual 
CMS  data  collection  from  commercial 
insurance  carriers,  which  are  designed 
to  ma.\imize  the  use  of  publicly 
available  data. 

Each  year,  we  solicit  professional 
liability  premium  data  for  physicians 
from  a  small  sample  of  commercial 
carriers.  This  information  is  not 
collected  through  a  sur\'ey  form,  but 


instead  is  requested  from  a  few  national 
commercial  carriers  via  letter.  The 
carriers  provide  information  on  a 
voluntary  basis,  and  generally  between 
5  and  8  carriers  volunteer  this 
information. 

As  we  require  for  our  other  price 
proxies,  the  professional  liability  price 
proxy  must  reflect  the  pure  price  change 
associated  with  this  particular  cost 
category.  Thus,  it  should  not  capture 
changes  in  the  mix  or  level  of  liability 
coverage.  To  accomplish  this  result,  we 
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obtain  premium  information  from 
commercial  carriers  for  a  fixed  level  of 
coverage,  currently  $1  million  per 
occurrence  and  a  $3  million  annual 
limit  This  information  is  collected  for 
every  state  by  physician  specialty  and 
risk  class.  Finally,  the  state-level, 
physician-specialty  data  is  aggregated 
by  effective  premium  date  to  compute  a 
national  total  using  counts  of  physicians 
by  state  and  specialty  as  provided  in  the 
AMA  publication  "Physician 
Characteristics  and  Distribution  in  the 
U.S." 

The  resulting  data  provides  a 
quarterly  time  series,  indexed  to  a  base 
year  consistent  with  the  MEI,  which 
reflects  the  national  trend  in  the  average 
professional  liability  premium  for  a 
given  level  of  coverage.  From  this  series, 
quarterly  and  annual  percent  changes  in 
professional  liability  insurance  are 
estimated  for  inclusion  in  the  MEI.  This 
data  produced  an  11.3  percent  increase 
for  professional  liability  insurance  in 
the  MEI  for  the  2003  update.  We  believe 
that,  given  the  limited  timely  data 
available  on  professional  liability 
premiums,  this  methodology  adequately 
reflects  the  price  trends  facing 
physicians. 

Comment:  One  commenter  urged 
CMS  to  use  the  most  current 
professional  liability  insurance  data 
available  when  developing  the  MEI 
update. 

Response:  The  professional  liability 
data  used  to  develop  the  2003  MEI 
update  was  based  on  premium  rates 
effective  as  of  June  2002.  We  believe  our 
methodology  ensures  that  the  MEI 
update  includes  the  most  recent  data 
available.  In  the  spring  of  2002  we 
collected  professional  liability 
insurance  premiums  from  commercial 
insurers  as  described  in  the  previous 
comment  These  data  included  both  the 
premium  amount  and  effective  date, 
which  we  use  to  create  a  quarterly  time 
series.  Thus,  the  professional  liability 
insurance  component  of  the  2003  MEI 
update  includes  effective  premium  rates 
through  the  2nd  quarter  of  2002,  which 
is  consistent  with  the  timeliness  of  other 
data  used  in  determining  this  update. 

The  most  comprehensive  data  on 
professional  liability  costs  exist  with  the 
state  insurance  commissioners. 
However,  these  data  are  available  only 
with  a  substantial  lag  For  instance, 
when  we  developed  this  final  rule  the 
most  recent  professional  liability  data 
available  from  the  state  insurance 
commissioners  were  for  2000.  Hence, 
the  data  currently  incorporated  into  the 
MEI  are  much  more  timely. 

Comment:  Several  commenters 
requested  that  we  make  an  ad  hoc 
adjustment  to  the  MEI  to  account  for 


recent  increases  in  medical  liability 
insurance. 

Response:  We  disagree  with  the 
commenters  that  an  ad  hoc  adjustment 
should  be  made  to  the  MEI  to  account 
for  recent  increases  in  professional 
liability  insurance.  As  detailed  above, 
the  current  methodology  reflects  recent 
data  collected  directly  from  commercial 
insurance  carriers  and  specifically 
reflects  the  conditions  facing 
physicians.  Thus,  the  MEI  adequately 
accounts  for  the  recent  increases  in 
professional  liability  insurance  prices, 
much  the  same  way  it  reflects  the  price 
changes  associated  with  other  inputs, 
such  as  office  expenses,  wages  or 
benefits.  Thus,  we  believe  the  MEI 
appropriately  reflects  the  price  changes 
as  measured  by  reliable  and  relevant 
data  sources,  and  should  not  be  adjusted 
through  an  ad  hoc  mechanism. 

Comment:  Several  commenters 
suggested  that  physicians'  earnings 
more  closely  follow  the  wage  changes 
faced  by  professional  and  technical 
occupations.  The  commenters  suggested 
that  we  use  the  employment  cost  index 
(ECl)  for  professional  and  technical 
workers  as  the  physicians'  wage  proxy 
in  the  MEI. 

Response:  As  we  stated  in  the 
November  2,  1998  final  rule  (63  FR 
58848),  we  believe  that  the  current  price 
proxy  for  physicians'  earnings,  average 
hourly  earnings  (AHE)  in  the  non-farm 
business  economy,  is  the  most 
appropriate  proxy  to  use  in  the  MEI. 
The  AHEfor  the  non-farm  business 
economy  reflects  the  impacts  of  supply, 
demand  and  economy-wide 
productivity  for  the  average  worker  in 
the  economy.  Using  the  AHE  as  the 
proxy  for  physician  earnings  captures 
the  parity  in  the  rate  of  change  in  wages 
for  the  average  worker  and  for 
physicians.  In  addition,  use  of  this 
proxy  is  consistent  with  the  original 
legislative  intent  that  the  change  in  the 
physicians'  earnings  portion  of  the  MEI 
parallel  the  change  in  general  earnings 
for  the  economy. 

The  suggestion  to  use  the  ECI  for 
professional  and  technical  workers  has 
a  major  shortcoming  in  that,  in  many 
instances,  occupations,  such  as 
engineers,  computer  scientists,  nurses, 
etc..  have  unique  characteristics  that  are 
not  reflective  of  the  overall  economy  or 
the  physician  market.  Specifically,  wage 
changes  for  these  types  of  occupations 
can  be  influenced  by  excess  supply  or 
demand  for  these  types  of  workers.  We 
do  not  believe  it  would  be  appropriate 
to  proxy  the  physician  earnings  portion 
of  the  MEI  with  a  wage  proxy  that 
reflects  these  unique  characteristics. 


C  The  Update  Adjustment  Factor 

Section  1848(d)  of  the  Act  provides 
that  the  physician  fee  schedule  update 
is  equal  to  the  product  of  thf  MEI  and 
an  "update  adjustment  factor."  The 
update  adjustment  factor  is  applied  to 
make  actual  and  target  expenditures 
(referred  to  in  the  law  as  "allowed 
expenditures  "1  equal  Allowed 
expenditures  .uf  i-<]ua\  to  actual 
expenditures  m  i  h.i^f  [M'rimi  updatpd 
each  year  by  ^h^'  S(  ,K    i  hf  m  .H  --I'ts  the 
annual  rate  of  growth  in  aildwed 
expenditures  and  is  determined  by  a 
formula  spei  ififil  m  section  1848(0  of 
the  Act. 

Since  the  inception  of  the  physician 
fee  schedule  in  1992.  physician 
payment  rates  have  been  updated  using 
two  different  systems.  From  1992  to 

1998.  physician  fee  schedule  rates  were 
updated  using  the  Medicare  Volume 
Performance  Standard  (MVFS).  From 
1999  to  the  present,  physician  fee 
schedule  rates  have  been  updated  uMng 
the  sustainable  growth  rate  (SCR)  While 
there  are  significant  and  important 
differences  between  the  MVPS  and  SGR, 
both  use  the  same  general  concept  that 
expenditures  for  physicians'  services 
should  grow  by  a  limited  percentage 
amount  of  allowed  expenditures  each 
year.  If  expenditures  exceed  the  amount 
in  a  year,  the  physician  fee  schedule 
update  is  reduced.  If  expenditures  are 
less  than  the  amount  of  allowed 
expenditures  in  a  year,  the  physician  fee 
schedule  update  is  increased. 

We  determined  the  aiuiual  percentage 
increase  in  expenditures  using  the 
formulas  specified  in  the  statute  One 
important  feature  of  both  the  M\  i'"-  md 
the  SGRs  for  fiscal  years  (FYs)  1948  and 
1999  was  that  the  percentage  increase 
was  based  on  estimates  of  the  four 
factors  specified  in  the  law,  made  before 
the  beginning  of  the  year.  Under  the 
MVPS  and  the  SGRs  for  FYs  1998  and 

1999,  the  statute  did  not  permit  us  to 
revise  the  estimates  used  to  set  the 
annual  percentage  increase.  Beginning 
with  the  FY  2000  SGR,  the  statute 
specifically  requires  us  to  use  actual, 
after  the  fact,  data  to  revise  the  estimates 
used  to  set  the  SGR. 

For  some  of  the  component  factors  of 
both  the  MVPS  and  the  SGR.  there  have 
been  differences  between  the  estimates 
used  to  set  the  annual  MVPS  and  SGR 
and  the  actual  increase  based  on  actual, 
after  the  fact.  data.  For  instance,  under 
both  the  MVPS  and  the  SGR.  we  are 
required  to  account  for  increases  in 
Medicare  beneficiary  fee-for-service 
enrollment.  There  have  been  differences 
between  our  estimates  of  the  increase  in 
fee-for-service  enrollment  and  the 
actual,  after  the  fact  increase  because  it 
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is  difficult  to  predict,  before  the 

beginning  of  the  year,  beneficiary 
enrollment  in  Medicare  +  Choice  plans 
(or  Medicare  managed  care  plans  as  they 
were  known  under  the  MVPS)   I'nder 
the  MVTS.  we  generally  estimated 
higher  growth  in  beneficiar>'  fee-for- 
serv'ite  enrollment  than  actually 
occurred.  For  the  FY  1998  and  FY  1999 
SGRs,  we  estimated  lower  growth  in 
beneficiary  fee-for-service  enrollment 
than  actually  occurred,  (For  subsequent 
years,  the  statute  has  required  us  to 
revise  (jur  estimates.) 

I'nder  the  SGR,  the  statute  also 
requires  us  to  account  for  the  increase 
in  real  per  capita  gross  domestic 
product  (GDP)  to  determine  the  annual 
percentage  increase  in  expenditures  for 
physicians'  services   In  both  FY  1998 
and  FY  1999,  we  estimated  lower  real 
per  capita  GDP  growth  than  actually 
occurred.  Because  the  statute  did  not 
permit  us  to  revise  estimates  for  these 
years,  the  SGRs  for  FYs  1998  and  1999 
are  lower  than  if  we  were  authorized  to 
revise  estimates  as  required  under 
current  law  for  the  FY  2000  SGR  and  all 
subsequent  SGRs 

Because  the  physician  fee  schedule 
(;F  has  been  affected  by  a  comparison  of 
the  actual  increase  in  expenditures  to 
the  level  of  allowed  expenditures 
calculated  using  the  MVTS  and  the 
SGRs  for  FYs  1998-1999.  revision  of  our 
estimates  would  have  resulted  in 
different  CFs  than  those  we  actually 
determined  Revision  of  the  estimates 
used  to  set  the  MVPS  would  have  made 
the  physician  fee  schedule  CFs 
established  under  the  MVPS  lower  than 
those  we  have  actually  determined  As 
a  result,  higher  expenditures  in  1997 
were  higher  than  if  we  had  revised 
estimates  with  actual  after  the  fact  data. 
The  actual  amount  of  expenditures  in 
1997  forms  the  basis  for  the  calculation 
of  allowed  expenditures  under  the  SGR. 

In  contrast,  revision  of  the  estimates 
used  to  set  the  SGRs  for  FYs  1998  and 
1999  would  have  resulted  in  higher 
physician  fee  schedule  CFs  for  CY  2000 
and  all  subsequent  years  than  those  we 


have  actually  determined  If  the  statute 

authorized  revisions  of  the  estimates 
used  to  establish  both  the  M\'PS  and  the 
SGRs  for  FYs  1998  and  1999,  the 
physician  fee  schedule  CF  would  be 
higher  than  it  is  currently 

We  have  analyzed  the  effect  that 
revision  of  the  estimates  used  to  set  the 
MVPS  from  F^'  1990  through  1996  and 
the  SGRs  for  FYs  1998  and  1999  would 
have  on  the  physician  fee  schedule 
update  for  CY  2003  and  subsequent 
years.  The  Department  beiie\'es  that  d 
positive  update  could  result  if  the 
statute  authorized  revisions  of  the 
estimates  used  to  establish  both  the  SGR 
for  FYs  1998  and  1999  and  M\'P.S  for 
1990  to  1996 

As  noted  above  however,  current  law 
does  not  permit  the  Department  to  adopt 
the  positive  update  for  2003  In  the 
event  that  Congress  enacts  legislation 
permitting  the  Department  to  make  such 
an  adjustment,  the  Department  wishes 
to  make  the  adjustment  as  promptly  as 
possible  We  therefore  are  soliciting 
public  comments  regarding  the  proper 
adjustments  in  the  event  that  Congress 
authorizes  the  Department  to  make  such 
an  adjustment 

1   Calculation  Under  Current  Law 

Under  section  1848(d)(4)(A)  of  the 
Act,  the  physician  fee  schedule  update 
for  a  year  is  equal  to  the  product  of — 
(1)  1  plus  the  Secretary's  estimate  of  the 
percentage  increase  in  the  MEI  for  the 
year,  divided  by  100  and  (2)1  plus  the 
Secretary's  estimate  of  the  update 
adjustment  factor  for  the  year  Under 
section  1848(d)(4)(B)  of  the  Act,  the 
update  adjustment  factor  for  a  year 
begirming  with  2001  is  equal  to  the  sum 
of  the  following — 

•  Prior  Year  .adjustment  Component. 
,^ji  amount  determined  by — 
— Computing  the  difference  which  ma\ 
be  positive  or  negative)  between  the 
amount  of  the  allowed  expenditures 
for  physicians'  ser\'ices  for  the  prior 
year  (the  year  pnor  to  the  year  for 
which  the  update  is  being 
determined!  and  the  amount  of  the 

Table  11 


actual  expenditures  for  such  services 
for  that  year . 

— Dividing  that  difference  by  the 
amount  of  the  actual  expenditures  for 
such  services  for  that  year;  and 

— Multiplying  that  quotient  by  0.75. 
•  Cumulative  Adjustment 

Component.  An  amount  determined 

by- 

— Computing  the  difference  (which  may 
be  positive  or  negative)  between  the 
amoimt  of  the  allowed  expenditures 
lor  physicians'  services  from  April  1. 
1996,  through  the  end  of  the  prior 
year  and  the  amount  of  the  actual 
e.xpenditures  for  such  services  during 
that  period 
—Dividing  that  difference  by  actual 
expenditiires  for  such  services  for  the 
prior  year  as  increased  by  the 
sustainable  growth  rate  for  the  year 
for  which  the  update  adjustment 
factor  IS  to  be  determined;  and 
— Multiplying  that  quotient  by  0.33, 

Section  1848(d)(4)(E)  of  the  Act 
requires  the  Secretary  to  recalculate 
allowea  expenditures  consistent  with 
section  1848(f)(3)  of  the  Act,  Section 
1848(f){3   specifies  that  the  SGR  (and,  in 
turn  allowed  expenditures)  for  the 
upcoming  calendar  vear  (2003  in  this 
case)  the  current  calendar  year  (2002) 
and  the  preceding  calendar  year  (2001) 
are  To  b*^  determined  on  the_basis  of  the 
best  data  available  as  of  September  1  of 
the  current  vear  Allowed  expenditures 
are  initially  estimated  and  subsequently 
re\'ised  twice  The  second  revision 
occurs  after  the  calendar  year  has  ended 
(that  IS  we  are  making  the  final  revision 
tc  2001  allowed  expenditures  in  this 
final  rule)  Once  the  SGF  and  allowed 
expenditures  for  a  year  have  t>een 
revised  twice,  they  are  final. 

Table  11  shows  aruiual  and 
cumulative  allowed  expenditures  for 
physicians  services  from  April  1,  1996 
through  the  end  of  the  current  calendar 
year,  including  the  transition  period  to 
a  calendar  vear  system  that  ocaured  in 
1999. 


Period 

Annual  allowed  expenditures 

(Dollarsj 

Cumulative  altowed  expendi- 
tures (Dotters, 

PC  or  CY  SGR 

4/1/96-3'31/97       

48  9  billion 

49  6  billion 
49  4  billion 
1 2  5  billion 
39  6  billion 
52  1  billon 
55  9  biHion 
58  4  billion 
63  5  billion 

68  3  billion 

1 

48  9  billion 

98  5  billion 

147  9  billion 

IncKjOeO  in  147  9  above 

Included  m  187  6  below 

187  6  billion 

243  5  billion 

301  9  billion 

365  4  billion 

433  8  billion 

1 

N/A 

4/1/97-3/31/98    

FY  1998=1  5% 

4/1/98-3/31/99    „ 

1/1/99-a'31/99    

FY1999=-0.3% 
FY  l999=-03% 

4/ 1/99-1 2/3 1,/99   

FY  2000^6  ?"'t 

1/1/99-12731/99   

FY  1999'!^^  ?00C  '.see  rxrte) 

1/1/00-12/31/00   

CY  200C>=  ~  3\ 

1/1/01-12/31/01  

CY  2001=4  5°-. 

1/1/02-12/31/02      

CY  2002=fc  8% 

1/1/03-12/31/03 

CY  2003=7  6% 

HllOJf. 
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■  Nile;  ,\lluwtHi  HAptiiniitiues  lui  lln;  tifbt 
I  of  1999  are  based  on  the  FY  1999 
,S<.;K  and  allowed  expenditures  for  the  last 
three  quarters  of  H»99  are  based  on  the  FY 
2000  S(iR.  Allowed  expenditures  in  the  first 
year  (April  1,  1996-March  31.  1997)  are 
o«|ual  to  actual  expenditures.  All  subsequent 
figures  are  equal  to  quarterly  allowed 
expenditure  figures  increased  by  the 
applicable  SGR.  Cumulative  allowed 
expenditures  are  equal  to  the  sum  of  annual 
allowed  expenditures.  We  provide  more 
detailed  quarterly  allowed  and  actual 
expenditure  data  on  our  Web  site  under  the 
Medicare  Actuary's  publications  at  the 
following  address:  http://www.cms.hhs.gov/ 
slatistirs/actuary/.  We  expect  to  update  the 


weD  hiltj  wiin  iri'"  inosl  turrHiu  mlornialioii 
later  this  month. 

Consistent  with  section  1848(d)(4)(E) 
of  the  Act.  table  12  includes  our  final 
revision  of  allowed  expenditures  for 
2001,  a  recalculation  of  allowed 
expenditures  for  2002.  and  our  initial 
estimate  of  allowed  expenditures  for 
2003.  To  determine  the  update 
adjustment  factor  for  2003.  the  statute 
requires  that  we  use  cumulative  allowed 
expenditures  from  April  1.  1996  through 
December  31.  2002.  actual  expenditures 
through  December  31.  2002.  and  the 
SGR  for  2003.  as  well  as  annual  allowed 


diiu  actudi  expendilur(\s  tor  2002.  We 
are  using  estimates  of  allowed  y 

expenditures  for  2002  and  2003  that 
will  subsequently  be  revised  consistent 
with  section  1848(d)(4)(E)  of  the  Act. 
Because  we  have  incomplete 
expenditure  data  for  2002,  we  are  using 
an  estimate  for  this  period.  Any 
difference  between  current  estimates 
and  final  figures  will  be  taken  into 
account  in  determining  the  update 
adjustment  factor  for  future  years. 

We  are  using  figures  from  table  12  in 
the  statutory  formula  illustrated  below: 


UAF  = 


Target  „2  -  Actual  q. 


Actual 


..,     Target 4/9^. I ;/02  -  Actual4,<»^_|2/o2  ^    . 


02 


Actualn,  X  SGR 


'02 


o^ 


UAF  =  Update  Adjustment  Factor. 
Targeto:  =  Allowed  Expenditures  for 

2002  or  $63.5  billion. 
ActuaKo  =  Estimated  Actual 

Expenditures  for  2002  =  $69.1 

billion. 


Target  4am^i2jo2  =  Allowed  Expenditures 

from  4/1/1996-12/31/2002  =  $365.4 

billion. 
Actual  iAto  i2n>2  =  Estimated  Actual 

Expenditures  from  4/1/1996-12/31/ 

2002  =$381.9  billion. 


SGR<,3  =  7.6  percent  (1.076). 


$63.5 -$69.1     ^,     $365.4 -$381.9     „        ... 
X  .75  +  — — —  X  .33  =  -.1 34 


$69.1 


$69.1  X  1.076 


Section  1848(d)(4)(D)  of  the  Act 
indicates  that  the  update  adjustment 
factor  determined  under  section 
1848(d)(4)(B)  of  the  Act  for  a  year  may 
not  be  less  than  -  0.07  or  greater  than 
0.03.  Because  the  calculated  update 
adjustment  factor  of  -  0.134  is  less  than 
the  statutory  limit  of  -  0.07.  the  update 
adjustment  factor  for  2003  will  be 
-0.07. 

Sec:tion  1848(d)(4)(A)(ii)  of  the  Act 
indicates  that  1  should  be  added  to  the 
update  adjustment  factor  determined 
under  section  1848(d)(4)(B)  of  the  Act. 
Thus,  adding  1  to  -  0.070  makes  the 
update  adjustment  factor  equal  to  0.930. 

\  [ !     \lliivs  .(i  I  \  pi'iuiil  111  fs  for 

Ch  V  Ml    i  .His      Sli  \  II  I-,    .1  l!(l    t  \\l- 

Siist.iin.iliif  i.iuulh  K.ilr 

A.  Medicare  Sustainable  Growth  Rate 

The  SGR  is  an  annual  growth  rate  that 
applies  to  physicians'  services  paid  for 
by  Medicare.  The  use  of  the  SGR  is 
intended  to  control  growth  in  aggregate 
Medicare  expenditures  for  physicians' 
services.  Payments  for  services  are  not 
withheld  if  the  percentage  increase  in 
K'.tual  expenditures  exceeds  the  SGR. 
Kdther,  the  physician  fee  schedule 
update,  as  specified  in  section 
1848(d)(4)  of  the  Act,  is  adjusted  based 
on  a  comparison  of  allowed 
expenditures  (determined  using  the 


SGR)  and  actual  expenditures.  If  actual 
expenditures  exceed  allowed 
expenditures,  the  update  is  reduced.  If 
actual  expenditures  are  less  than 
allowed  expenditures,  the  update  is 
increased. 

Section  1848(f)(2)  of  the  Act  specifies 
that  the  SGR  for  a  year  (beginning  with 
2001)  is  equal  to  the  product  of  the 
following  four  factors: 

(1)  The  estimated  change  in  fees  for 
physicians'  services. 

(2)  The  estimated  change  in  the 
average  number  of  Medicare  fee-for- 
service  beneficiaries. 

(3)  The  estimated  projected  growth  in 
real  GDP  per  capita. 

(4)  The  estimated  change  in 
expenditures  due  to  changes  in  law  or 
regulations. 

In  general,  section  1848(f)(3)  of  the 
Act  requires  us  to  publish  SGRs  for  3 
different  time  periods,  no  later  than 
November  1  of  each  year,  using  the  best 
data  available  as  of  September  1  of  each 
year.  Under  section  1848(f)(3)(C)(i}  of 
the  Act.  the  SGR  is  estimated  and 
subsequently  revised  twice  (beginning 
with  the  FY  and  CY  2000  SGRs)  based 
on  later  data.  Under  section 
1848{f)(3)(C)(ii)  of  the  Act,  there  are  no 
further  revisions  to  the  SGR  once  it  has 
been  estimated  and  subsequently 
revised  in  each  of  the  2  years  following 
the  preliminary  estimate.  In  this  final 


rule,  we  are  making  our  preliminary 
estimate  of  the  2003  SGR.  a  revision  to 
the  2002  SGR,  and  our  final  revision  to 
the  2001  SGR. 

B.  Physicians'  Services 

Section  1848(f)(4)(A)  of  the  Act 
defines  the  scope  of  physicians'  services 
covered  by  the  SGR.  The  statute 
indicates  that  the  term  "physicians' 
services"  includes  other  items  and 
services  (such  as  clinical  diagnostic 
laboratory  tests  and  radiology  services), 
specified  by  the  Secretary,  that  are 
commonly  performed  or  furnished  by  a 
physician  or  in  a  physician's  office,  but 
does  not  include  services  furnished  to  a 
Medicare+Choice  plan  enroUee.  We 
published  a  definition  of  physicians' 
services  for  use  in  the  SGR  in  the 
Federal  Register  (66  FR  55316)  on 
November  1.  2001.  We  defined 
"physicians'  services"  to  include  many 
of  the  medical  and  other  health  services 
listed  in  section  1861  (s)  of  the  Act.  For 
purposes  of  determining  allowed 
expenditures,  actual  expenditures,  and 
SGRs  through  December  31,  2002,  we 
have  specified  that  "physicians' 
services"  include  the  following  medical 
and  other  health  services  if  bills  for  the 
items  and  services  are  processed  and 
paid  by  Medicare  carriers: 

•  Ph\<^ifi;in';'  services. 
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•  Services  and  supplies  furnished 
incident  to  physicians'  services. 

•  Outpatient  physical  therapy 
services  and  uutpatient  occupational 
therapy  services. 

•  Antigens  prepared  bv  or  under  the 
direct  super\ision  of  a  phvsician 

•  .Services  of  phvsician  assistants, 
certified  registered  nurse  anesthetists, 
certified  nurse  midwives,  clinical 
psvchologists.  clinical  social  workers. 
nurse  practitioners,  and  cliniral  nurse 
specialists 

•  vScreening  tests  for  prostate  cancer. 
colorectal  cancer,  and  glaucoma 

•  .Screening  mammography, 
screening  pap  smears,  and  screening 
pelvic  exams. 

•  Diabetes  outpatient  self- 
management  training  services. 

•  Medical  nutrition  therapy  services 

•  Diagnostic  x-ray  tests,  diagnostic 
laboratory  tests,  and  other  diagnostic 
tests, 

•  X-ray,  radium,  and  radioactive 
isotope  therapy 

•  Surgical  dressings,  splints,  casts, 
and  other  devices  used  for  the  reduction 
of  fractures  and  dislocations. 

•  Bone  mass  measurements. 

In  the  lune  2002  proposed  rule  (67  FR 
43861 1,  we  announced  a  change  to  our 
methodology  for  determining  the 
"weighted  average  percentage  increase 
in  fees  for  all  physicians'  services"  for 
the  2001  and  subsequent  year  SGRs,  We 
use  a  weighted  average  of  the  price 
indices  that  are  used  to  increase 
payment  for  services  included  in  the 
SGR  to  determine  the  percentage 
incTease  in  fees  for  physicians'  services. 
I'hvsicians'  services  are  updated  using 
the  MEI  Clinical  diagnostic  laboratory 
services  are  updated  using  the  CPl 
Drugs  furnished  "incident  to'  a 
physician's  service  under  section 
18Bl(s)(2)(A)  of  the  Act,  are  also 
included  in  the  calculation  of  the  SGR 
Under  section  1842(o)  of  the  Act, 
jiavments  for  drugs  are  based  on  95 
percent  of  average  wholesale  prices  We 
are  currently  using  the  MEI  as  a  proxv 
for  growth  in  drug  prices  In  the 
proposed  rule,  we  indicated  that,  rather 
•ban  using  the  MEI  as  proxy  for  growth 
in  drug  prices,  we  would  use  growth  in 
actual  drug  prices  to  determine  the 


weighted  average  percentage  increase  in 
fees  for  all  physicians'  ser\'ices.  In 

response,  we  received  many  corrunents 
suggesting  that    incident  to"  drugs 
should  not  be  included  \n  the  definition 
of  physicians'  sen'ices. 

Comment  Comments  indicated  that 
the  administration  of  a  drug  is  a 
physician's  service  that,  by  statute,  must 
be  included  in  the  definition  of 
physicians'  services  The  drug  itself, 
however,  argued  the  comments,  is  not  a 
physician  service  and  should  not  be 
included  in  the  SGR  A  number  of 
comments  indicated  that  rising 
Medicare  expenditures  for  drugs  are  due 
in  large  part  to  the  introduction  of  costly 
new  cancer  drugs  and  not  to  the  failure 
of  physicians  to  control  their  use  Many 
of  these  comments  stated  that  the 
increase  in  drug  spending  is  due  to 
government  policies  that  encourage  the 
rapid  development  of  new  drugs,  as 
well  as  goyernment  efforts  tc  urge 
.Americans  to  be  tested  and  seek  early 
treatment  for  cancer  and  other  diseases. 
Some  comments  indicated  that 
physicians  should  not  be  forced  to  pay 
for  the  rising  cost  (jf  drugs  covered  by 
Medicare  through  reduced  fees  Other 
comments  stated  that  including  drugs  in 
the  SGR  has  not  led  to  controls  on  drug 
spending  and,  as  a  result,  removing 
them  would  not  lead  to  increased 
spending  Other  comments  indicated 
that  the  SGR  has  not  been  increased  to 
reflect  the  growing  cost  of  drugs.  These 
comments  indicated  that  the  SGR 
should  either  account  for  the  growing 
cost  of  drugs  or  exclude  them 
completely  One  comment  indicated 
that  the  SGR  should  account  for  the  cost 
of  new  drugs  appro\ed  by  the  FDA  and 
covered  by  Medicare  during  the  prior 
year  and  the  cost  of  c(.i\ered  drugs  that 
have  the  same  biologic  effect  as  non- 
covered  drugs.  Several  comments 
indicated  that  the  Secretary  does  not 
have  the  legal  authority  to  include 
"incident  to'  drugs  in  the  SGR  because 
the  section  1848(f)  of  the  Act  refers  to 
physicians'  services  and  not  "medical 
and  other  health  services."  Others 
provided  copies  of  a  detailed  legal 
opinion  arguing  that  drugs  may  be 
included  in  the  SGR  under  section 
1848(f)  of  the  Act  but  cannot  be 
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included  in  the  definition  of  physicians' 
services  for  purposes  of  determining  the 
update  adjustment  factor  under  section 
1848(d)  of  the  Act. 

Response:  The  statute  provides  the 
Secretar>'  with  clear  authority  to  specify 
the  services  that  are  included  in  the 
SGR.  Section  1848(f)(4)(A)  of  the  Act 
indicates  "the  term  physicians' 
services'  includes  other  items  and 
services  (such  as  clinical  diagnostic 
laboratory  tests  and  radiology  services) 
specified  by  the  Secretary,  that  are 
commonly  performed  or  furnished  by  a 
physician  or  in  a  physician's  office".  We 
disagree  with  the  comments  suggesting 
that  the  Secretary  does  not  have  the 
authority  to  include  drugs  in  the 
definition  of  physicians'  services  for 
purposes  of  determining  allowed 
expenditures,  actual  expenditures  and 
the  SGR,  In  reviewing  section  1861(s)  of 
the  Act,  we  decided  to  include  items 
and  services  in  the  SGR  that  are 
commonly  furnished  by  physicians  or  in 
physicians'  offices.  Since  "incident  to" 
drugs  covered  under  section  1861{s)  of 
the  Act  are  commonly  furnished  in 
physicians'  offices,  we  are  including 
these  items  in  the  SGR. 

C.  Provisions  Related  to  the  Sustainable 
Growth  Rate 

Section  211(b)(1)  of  the  BBRA 
amended  section  1848(f)(1)  of  the  Act  to 
require  that  three  SGR  estimates  be 
published  in  the  Federal  Rpcister  not 
later  than  November  :  _:  t vc; \  ,ear.  In 
this  final  rule,  we  are  publishing  our 
preliminary'  estimate  of  the  SGR  for 
2003.  a  revised  estimate  of  the  SGR  for 
2002.  and  our  final  determination  of  the 
SGR  for  2001.  Consistent  with  section 
1848(f)(3)(C)  of  the  Act,  we  are  using  the 
best  data  available  to  us  as  of  September 
1 ,  2002  for  all  of  the  figvu^s. 

D.  Preliminary  Estimate  of  the 
Sustainable  Growth  Rate  for  2003 

Our  preliminary  estimate  of  the  2003 
SGR  is  7.6  percent.  We  first  estimated 
the  2003  SGR  in  March  and  made  the 
estimate  available  to  the  Medicare 
Payment  Advisory  Commission  and  on 
our  website.  Table  12  shows  our  March  ' 
estimates  and  our  current  estimates  of 
the  factors  included  in  the  SGR: 


Statutory  factors 

Tees  

Enrollment     

Real  per  capita  GDP  

Law  ana  regulation    

Total 


March  estimate 


1.7%(1.0l7) 
1.3%  (1.013) 
2.9%  (1.029) 
0.0%  (1.000) 


6.0%  (1.060) 


Current  estimate 


2  9%  (1  029) 
1.2%  (1.012) 
3.3%  (1.033) 
0.0%  (1.000) 


7.6%  (1.076) 
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the  Act,  the  statutory  factors  are  multiplied.  2002  that  was  publi>h>(l  iii  tlit  Federal 

not  added,  to  produce  the  total  (that  is,  1.029  Register  on  \(MMMti>r  1    JOOl    titi  (  K 

X  1,012  X  1.033  X  1.000=  1.076.)  A  more  Our  current  estimate  of  the  2002  SGR        ^^  ,,,   ^^^  ^  ,,   ,  ,  ^^.i,,,,,  ,  stiiuat. 

detailed  explanation  of  each  figure  is  jg  g  g  percent.  Table  13  shows  our 
provided  below  in  section  H.l. 
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Statutory  factors 

Fees 

Enrollment 

Real  per  capita  GDP  

Law  and  regulation  

Total  „ 


11/1/01  estimate 


2.3(1.023) 
0.7(1.007) 
1  7(1.017) 
0.8(1.006) 


5  6(1.056) 


Current  estimate 


2.5%  (1.025) 
2.«%  (1.028) 
2.3%  (1.023) 
0.9%  (1.009) 


8.8%  (1088) 


A  more  detailed  explanation  of  each 
figure  is  provided  below  in  section  H.2. 


F.  Final  Sustainable  Growth  Rate  for 
2001 

The  SGR  for  2001  is  4  5  percent.  Table 
14  shows  our  preliminary  estimate  of 
the  SGR  published  in  the  Federal 
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Regi.ster  on  November  1.  2000  (65  FR 

b54JJJ.  fiur  rpvisoH  pstimate  published 
in  the  Federal  Reijister  on  November  1, 
2001  (66  FR  55317)  and  th.  inul  '^icures 
determined  using  the  latebt  d\  aiidbie 
data: 


Statutory  tactors 

Fees  

Enrollment  - 

Real  per  capita  GOP  

Law  and  regulation   _ 

Total  •" 


1 1/1/00  estimate 


1.9(1.019) 
0  9(1  009) 
2  7(1.027) 
0.0(1.000) 


5.6(1.056) 


11/1/01  estimate 


1  9(1019) 
3  0(1  030) 
0  7(1.007) 
0.4(1.004) 


6  1  (1  061) 


Current  estimate 


2.1%  (1  021) 
3  0%  (1.030) 
0  7%  (0.993) 
0.1%  (1  001) 


4  5%  (1.045) 


A  more  detailed  explanation  of  each 
figure  is  provided  below  in  section  H.2. 

G.  Calculation  of  2003.  2002.  and  2001 
Sustainable  Growth  Rates 

1.  Detail  on  the  2003  SGR 

A  more  detailed  discussion  of  our 
preliminary  estimates  of  the  four 
elements  of  the  2003  SGR  follows.  We 
note  that  all  of  the  figures  used  to 
determine  the  2003  SGR  are  estimates 
that  will  be  revised  based  on  subsequent 
data.  Any  differences  between  these 
estimates  and  the  actual  measurement  of 
these  figures  will  be  included  in  future 
revisions  of  the  SGR  and  incorporated 


into  subsequent  physician  fee  schedule 
updates. 

Factor  1 — Changes  in  Fees  for 
Physicians'  Services  (Before  Applying 
Legislative  Adjustments)  for  CY  2003 

This  factor  was  calculated  as  a 
weighted  average  of  the  2002  fee 
increases  for  the  different  types  of 
services  included  in  the  definition  of 
physicians'  services  for  the  SGR. 
Medical  and  other  health  services  paid 
using  the  physician  fee  schedule 
account  for  approximately  83.5  percent 
of  total  allowed  charges  included  in  the 
SGR  and  are  updated  using  the  MEl 
The  MEl  for  2003  is  3.0  percent. 
Diagnostic  laboratory  tests  represent 
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approximately  8.0  percent  of  Medicare 
allowtfd  charges  included  in  the  SGR 
and  the  costs  of  these  tests  are  typically 
updated  by  the  CPI-U.  The  CPI-U  for 
2003  that  will  be  used  to  update  clinical 
diagnostic  laboratory  tests  is  1.1 
percent.  Drugs  represent  8.5  percent  of 
Medicare  allowed  charges  included  in 
the  SGR.  Medicare  pays  for  drugs  based 
on  95  percent  of  AWP  under  section 
1842(o)  of  the  Act.  We  calculated  the 
weighted  average  fee  increase  for  drugs 
to  be  included  in  the  SGR,  we  estimate 
a  weighted  average  fee  increase  for 
drugs  of  3.3  percent  in  2002.  Table  15 
shows  the  weighted  average  of  the  MEl, 
laboratory  and  drug  price  increases  for 
2003: 


Physician 

Latxjratory 

Drugs   

Weighted  Average 


Update 


0835 

3.0 

0080 

1.1 

0085 

3.3 

1  000 

2.9 

After  taking  into  account  the  elements 
described  in  table  16.  we  estimate  that 
the  weighted-average  increase  in  fees  for 
physicians'  services  in  2002  under  the 


SGR  (before  applying  any  legislative 
adjustments)  will  be  2.9  percent. 


Factor  2 — The  Percentage  Change  in  the 
Average  Number  of  Part  8  Enrollees 
From  2002  to  2003 

This  factor  is  our  estimate  of  the 
percent  change  in  the  average  number  of 
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fee-for-service  enrollees  from  2002  to 
2003.  Services  provided  to 
Medicare+rh()ic;e  (M+(")  plan  enrollees 
are  outside  the  s{  ope  of  the  SGR  and  are 


excluded  from  this  estmiate   Our 
actuaries  estimate  that  tht'  a\  erag(> 
number  of  Medicare  Part  B  fee-for- 
service  enrollees  will  increase  by  1.2 

Table  16   ., 


percent  from  2002  to  2003.  Table  16 
illustrates  how  this  figure  was 
determined: 


Overall  

Medicare^Choice 

Net 

Percent  Increase 


2002 


2003 


37.986  million 

5. 070  million 

32.916  million 


38  321  million 

5.012  million 

33.309  million 

1 .2  percent 


An  important  factor  affecting  fee-for- 
ser\  u  e  enrollment  is  beneficiarv 
t'liruUment  in  Medicare-t-Choice  plans 
Because  it  is  difficult  to  estimate  the 
size  nf  the  Medicare-^Choice  enroUee 
population  befon^  the  start  of  a  calendar 
year,  at  this  time,  we  do  not  know  how 
actual  enrollment  in  Medicare+Choice 
plans  will  compare  to  current  estimates 
For  this  reason,  there  mav  be  substantial 
changes  to  this  estimate  as  actual 
Medicare  fee-for-service  enrollment  for 
2003  becomes  known 

F(i(  tiir  3 — Estimated  Rtai  Gross 
nonu'stic  Product  Per  Capita  Growth  in 
2003 

We  estimate  that  the  growth  in  real 
per  capita  GDP  fr(«m  2002  to  2003  will 
be  3.3  percent   Our  past  experieiu  e 
indicates  that  there  have  also  been  large 
changes  in  estimates  of  real  per  capita 
GDP  growth  made  before  the  vear  begins 
and  the  actual  change  m  UDP  computed 
after  the  vear  is  complete.  Thus,  it  is 
likely  that  this  figure  will  change  as 
actual  information  on  economic 
performam  e  becomes  available  to  us  in 
200  1 

/■(j(  for  4 — Fph  entagf  l^hangt  m 
Expenditures  for  Physicians'  Services 
Resulting  From  Changes  in  Law  or 
Regulations  in  CY  2003  Compared  With 
CY  2002 

A^  indicated  below,  section  101-104 
(if  thf  BIPA  added  Medicare  coverage 
for  >i  \anetv  of  new  services.  We 
estimate  no  additional  costs  for  these 
ser\'K  es  in  2003  relative  to  2002   We 
will  continue  to  monitor  utilizatum  of 
all  of  the  new  benefits  provided  in  BIPA 
,ind  modifv  our  estimates  (up  or  down) 
and  the  StiRs  ace  ordinglv 

Comment  We  received  many 
comments  indicating  that  we  should 
adjust  the  SGR  to  account  for  the 
addition  of  the  psvchiatric  diagnostic 
interview  to  the  list  of  covered 
lelehealth  services. 

Response  We  agree  that  the  addition 
of  the  psvchiatric  diagnostic  interview 
is  a  change  in  regulation  that  should  be 
accounted  for  in  the  SGR  However, 


since  there  is  such  low  utilization  of  the 
telehealth  benefit,  we  believe  the 
addition  of  the  ps\  r:hiatnc  diagnostic 
inter\iew  to  the  list  of  co\'ered 
telehealth  services  will  have  no  impact 
on  the  SGR. 

Comment  Several  comments  noted 
that  section  112  of  BIP.^  changed 
Medicare's  drug  payment  polic  \    Prior 
to  the  enactment  of  the  BIPA,  section 
1861(s){2!  of  the  Act  allowed  Medicare 
to  pav  for    drugs  and  biologicals  which 
cannot,  as  determined  m  atxordance 
with  regulations,  be  self-administered  ' 
The  BIPA  amended  the  Act  to  allow 
Medicare  to  pay  for  drugs  which  "are 
not  usuallv  administered  by  the 
patient,"  The  commenters  believe  that 
this  new  drug  payment  pohcv  will 
result  m  an  increase  m  expenditures 
that  should  be  accounted  for  in  the  SGR 

Response:  The  amendments  to 
Medicare's  drug  payment  policy 
contained  in  section  112  of  the  BIPA 
constitute  a  change  m  law  or  regulation 
that  IS  taken  into  account  m 
determining  the  SGR  We  estimate  a 
2002  cost  for  this  policv  change  that 
will  be  accounted  for  in  the  2002  SGR 
described  below   At  this  time,  we  are 
not  estimating  additional  Medicare  costs 
in  2003  relative  to  2002  for  drugs  not 
usuallv  self-administered  bv  patients 

Comment  We  received  many  public 
comments  that  argued  for  adjusting  the 
SGR  for  changes  in  expenditures 
resulting  from  N'CDs  .^cxording  to  these 
comments,  any  changes  in  national 
Medicare  coverage  policy  that  are 
adopted  bv  us  pursuant  to  a  formal  or 
informal  rulemaking,  such  as  a  Program 
Memorandum  or  a  natumal  Medicare 
coverage  determination,  constitute  a 
regulator\'  change  for  purposes  of 
computing  factor  4  of  the  SGR  The 
comments  indicate  that  our  authoritv  tr 
make  anv  regulator\-  change  is  derived 
from  law — whether  it  is  a  law 
specifically  authorizing  Medicare 
coverage  of  a  new  ser\ice  or  a  law  that 
provides  general  rulemaking  authority 
According  to  these  comments,  anv  new 
coverage  initiative  is  a  direct 
implementation  b\  regulation,  of  a  iaw 


that  should  be  taken  into  account  in 
determining  the  SGR.  One  conunenter 
indicated  that  we  effectively  compare 
actual  expenditure  data  that  include 
additional  utilization  resulting  from 
NCDs  with  a  spending  target  that  does 
not  include  this  additional  utilization, 
making  it  more  likely  that  the  target  will 
be  exceeded. 

Response:  We  carefully  considered 
this  comment.  If  the  Congress  adds  a 
new  statutory  benefit  (for  example, 
medical  nutrition  therapy),  we  are 
required  by  law  to  increase  the  target. 
Medicare  does  not  have  authority  to  pay 
for  a  service  lacking  a  defined  statutory 
benefit  listed  in  section  1861(8)  of  the 
Act  (for  example,  prior  to  January  1, 
2002,  there  was  no  authority  for 
Medicare  to  pay  for  medical  nutrition 
therapy).  However,  we  do  have  the 
authority  to  establish  national  coverage 
policies  for  items  and  services  that  are 
included  in  a  benefit  category  listed  in 
section  1861(s)  of  the  Act.  Further,  we 
contract  with  Medicare  carriers  who 
may  establish  local  coverage  policies  for 
items  and  services  that  have  a  statutory 
benefit  category. 

The  statute  requires  that  real  GDP  i>er 
capita  be  used  in  setting  the  SGR  target. 
We  believe  that  use  of  real  GDP  per 
capita  was  intended  as  a  proxy  for  a 
number  of  factors  that  may  increase  the 
volume  and  intensity  of  physicians' 
services  (other  than  beneficiary 
enrollment  and  statutory  changes  that 
increase  expenditures,  which  are 
separately  accounted  for  by  the  statute), 
such  as  those  associated  with  coverage 
of  new  items  or  services  and  other 
miscellaneous  factors  that  cannot  be 
specifically  identified,  such  as  any 
spending  associated  with  NCDs. 

The  large  ma)ority  of  Medicare 
spending  is  for  services  that  are  covered 
at  local  carrier  discretion.  While  we  may 
t'siabiish  national  coverage  (or  non- 
c  verage   for  a  new  item  or  service  with 
a  defined  statutory  benefit  category,  this 
NCD  does  not  necessarily  increase 
Medicare  spending  to  the  extent  that  the 
service  has  or  would  have  been  c  i  a  ere.- 
a!  lot  al  t  amer  discretion  in  the  absence 
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of  a  NCD.  For  instance,  there  was 
widespread  publicity  in  2000  about 
(x:ular  photodynamic  therapy  (OPT),  a 
new  treatment  for  macular  degeneration, 
a  common  cause  of  blindness  in  the 
elderly.  Prior  to  our  NCD,  Medicare 
carriers  had  the  authority  to  cover  OPT 
at  local  carrier  discretion  as  a 
physician's  service  under  section 
1861(s)(l)  of  the  Act.  Given  the 
widespread  publicity  about  the 
effectiveness  of  this  new  treatment,  it  is 
likely  that,  in  the  absence  of  a  NCD, 
OPT  would  have  been  cover'ii  i'  1  wal 
carrier  discretion.  That  is,  apfin  (Uiin  of 
existing  Medicare  law  and  regulations 
would  have  allowed  \<f(ii(  ,)r>'  (overage 
for  OPT  at  local  carrui  liisi  ntion. 
Because  it  seems  likely  that  Medicare 
would  covered  this  procedure  in  any 
Hvent.  it  is  unclear  whether  there  are 
any  additional  costs  associated  with  the 
NCD.  Indeed  the  NCD  limited  the 
coverage  of  OPT  to  a  defined 
subpopulation  of  Medicare 
beneficiaries.  The  local  contractor 
determinations  may  not  have  done  so, 
and  therefore,  the  NCD  may  actually 
have  resulted  in  a  net  savings  to 
Medicare.  Moreover,  we  did  not  change 
the  law  or  regulations  by  making  a 
national  coverage  decision  for  OPT 
Rather,  we  applied  existing  law  and 
r>i;ulations  to  a  new  service  to  make  a 


national  statement  about  coverage 
where  one  did  not  previously  exist. 

We  may  also  issue  a  NCD  to  clarify 
Medicare  coverage  for  existing  items  or 
services.  Such  a  decision  may  establish 
national  policy  that  replaces  differing 
local  practices.  In  such  a  case,  there  may 
not  have  been  consistency  among 
Medicare  carriers  as  to  whether  an  item 
or  service  qualified  for  coverage  based 
on  existing  law  or  regulation.  Thus,  our 
NCD  would  not  change  law  or 
regulation,  but  replaces  differing  local 
practices  with  a  national  determination 
that,  based  on  existing  law  and 
regulations,  clarifies  Medicare  coverage 
for  an  item  or  service.  Spending  may 
increase  or  decrease  depending  upon 
the  degree  to  which  the  particular  item 
or  service  is  currently  being  covered  by 
Medicare  carriers  and  whether  the 
decision  is  to  establish  coverage  or  non- 
coverage  of  the  item  or  service. 

For  the  reasons  previously  discussed, 
it  would  be  very  difficult  to  estimate 
any  costs  or  savings  associated  with 
specific  coverage  decisions.  Further,  we 
believe  any  adjustment  to  the  target 
would  likely  be  of  such  a  small 
magnitude  that  it  would  have  little 
effect  on  future  projected  updates. 

1   Detail  on  the  2002  SCR 

A  more  detaiiled  discussion  of  our 
revised  estimates  of  the  four  elements  of 
the  2002  SGR  follows. 

Table  17 


factor  1^-Changes  in  Fees  for 
Physicians '  Services  (Before  Applying 
Legislative  Adjustments)  for  2002 

This  factor  was  calculated  a<:  a 
weighted  average  of  the  ^oiu  !>  i- 
increases  that  apply  for  the  different 
types  of  services  included  in  the 
definition  of  physicians'  services  for  the 
SGR. 

Services  paid  using  Ihi'  [)h\  sir  inn  ft>e 
schedule  account  for  ijiiirnxmiati  i\ 
84.5  percent  of  total  allowed  charges 
included  in  th>'  Sf^R   and  arc  updated 
using  th.' Ml.  1    Id.' Ml.I  ti  n  jndJ  is  2.6 
percent.  I  li.iunMstn   iaiinratniN  tc^ts 
represent  ,i[i[iiu\iin.tti'l\   ""  'i,  .mil  tin' 
costs  of  t ill's. •  tests  ,irf  i\  pM  .il!\  updated 
by  thf  f  }•}    I     HMurvt    til.-  H\\.\ 
requiri'i!  ,i  o  ii  p.-n  nit  updatf  mi  JOOJ 
for  l<i iiiii.it or \  siT\  i(  t?s.  Drugs  r<'[iifstMit 
8.0  p-'ii  >'nl  .'I  Mciin  .tri'  allnw.-ii  i  (i,iru''s 
includuil  in  liiL-  bLjR.  i'uriUdnt  tu 
section  1842(o)  of  the  Act,  Medicare 
pays  for  lirtisjs  iMscii  'in  MS  p^ri  »'nf  of 
AWP.  LImuj;  \\  ii"li's.iii'  pi  IK  nig 
information  and  M'- ii-  ire  utilization  for 
drugs  included  ni  tii--  s(;R,  we  estiniati' 
a  weighted  averagt   tif  increase  fni 
drugs  of  3.3  percent  in  2002.  Table  17 
shows  the  weighted  average  of  thr  \fKI 
laboratory  and  drug  price  increasis  u.i 
2002: 


Physician 

Laboratofy 

Drugs   

Weighted  Average 


Update 


26 
0.0 
3.3 
2.5 


After  taking  into  account  the  elements 
described  in  table  18,  we  estimate  that 
the  weighted-average  increase  in  fees  for 
physicians'  services  in  2002  under  the 
SGR  (before  applying  any  legislative 
adjustments)  will  be  2.5  percent. 


Factor  2 — The  Percentage  Change  in  the 
Average  Number  of  Part  B  Enrollees 
from  2001  to  2002 

Our  actuaries  estimate  that  the 
average  number  of  Medicare  Part  B  fee- 

Table  18 


for-service  enrollees  (exi  li  iun; 
beneficiaries  enrnllfv)  m  M-(    plans i 

increased  by  2.8  p'Mi  -'iit  m  jtxij    latil* 
18  illustrates  how  we  detrrnun>ni  tins 
figure: 


2001 

2002 

Overall                   

37.633  million 

5.608  milliofi 

32.025  million 

37.986  million 

Medicare-fChoice                .      ...        

5  070  million 

Net                         

32.916  million 

Percent  Increase                                             . 

2.8  percent 

Our  actuaries'  estimate  of  the  2.8 
percent  change  in  the  average  number  of 
f»»f-for-service  enrollees,  net  of 
Mt^dicare+Choice  enrollment  for  2002, 
compared  to  2001  is  different  from  our 


preliminary  estimate  (0.7  percent  for 
2002  from  the  November  1,  2001  final 
rule  (66  FR  55318))  because  the 
historical  base  from  which  our  actuarial 
estimate  is  made  has  (  h  int;<Mi   \Vf  now 


have  complete  iiii  .'rniati*  ni>n  Mfdicaif 
fee-for-siT\  n  <■  •■nmllirii'nt  fnr  JOOl  that 
is  different  than  tin-  fit;;iri'  \mj  used  uau 
year  ago.  Fun liiT  vm' n  >\a  iiave 
information  on  ai  tuai  fee- for-service 
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enrollment  for  the  first  8  months  of 
2002.  We  would  caution  that  our 
estimate  of  fee-for-service  enrollment  for 
2002  may  change  again  once  we  have 
complete  information  for  the  entire  year 

Factor  3 — Estimated  Real  Gross 
Domestic  Product  Per  Capita  Growth  m 
2002 

We  estimate  that  the  growth  in  real 
per  capita  GDP  will  be  2  3  percent  m 
2002.  Our  past  experience  indicates  that 
there  have  also  been  large  differences 
between  our  preliminary  estimates  of 
real  per  capita  GDP  growth  and  the 
artual  change  in  this  factor.  Thus,  it  is 
likely  that  this  figure  will  change  further 
as  actual  information  on  economic 
performance  becomes  available  to  us  m 
2003. 

Factor  4 — Percentage  Change  in 
Expenditures  for  Physicians  Services 
Resulting  From  Changes  m  Law  or 
Regulations  m  2002  Compared  With 
2001 

.'\s  indu  ated  earlier,  sections  101 
through  104  of  the  BIP.^  added 
Medicare  coverage  for  a  varietv  of  new 
services  that  will  affect  the  2002  SGR 
We  mt  luded  an  adiustment  in  the  2002 


SGR  based  on  previous  estimates  of  the 
costs  of  these  new  benefits,  but  are 
reducing  our  estimate  of  the  cost;;  nf  the 
new  telehealth  and  medical  nutrition 
therapy  benefits  based  on  lower 
utilization  of  these  ser%'ices  than  we  had 
originally  anticipated  This  change  wili 
have  little  effect  on  this  factor  and  we 
are  not  changing  our  estimate  of  the 
costs  of  any  of  the  other  provisions 
described  earlier  In  addition,  as 
explained  above,  section  112  of  BIP,^ 
made  changes  that  will  result  m 
additional  Medicare  coverage  for  cenain 
drugs  Prior  to  the  enactment  of  the 
BIPA,  Medicare  only  paid  for  drugs  that 
cannot  be  self-administered  by  the 
patient.  BIPA  allows  Medicare  to  pav  for 
drugs  that  can  be  but  are  not  usually 
self-administered  .^ccordingly.  we  are 
accounting  for  the  increased  Medicare 
drug  expenditures  that  will  result  from 
implementation  of  section  1 1 2  of  the 
BIPA.  .^fter  taking  these  provisions  into 
account,  the  percentage  change  in 
expenditures  for  physicians  services 
resulting  from  changes  in  law  or 
regulations  is  estimated  to  be  0  9 
percent  for  2002. 

Table  19 


3   Detail  on  tfie  .;0(i:  .St-K 

A  mire  aetailed  discussion  of  our 
arrent  estimates  of  the  four  elements  of 
the  2001  SGR  follows.  Pursuant  to 
section  1 848(f)(3)(C)  of  the  Act,  we  vrill 
be  making  ni   further  revisions  to  these 
figures 

Factor  : — Changes  in  Fees  for 
Physicians'  Services  (Before  Applying 

Legislative  Adjustments^  for  2001 

We  are  usiiijc  a  wt^i^twt-u  dverage  of 
the  fee  increases  mat  apply  to  the 
different  serv  ices  included  m  the  SGR 
for  2001    Sen  ires  that  are  updated  by 
the  MEl  represent  85.7  percent  of 
dl lowed  charges  included  in  the  SGR. 
The  2001  MEI  wa."-  2.1  percent.  Pursuant 
tn  the  BBA,  laboratory  services  were 
Lipaated  by  0.0  percent  in  2001  and 
represent  ~  0  percent  of  allowed  :  harti-^ 
;n(.iuded  ;n  the  .SGR  Thp  we;ch*e  : 
avPTdgf'  perfentagp  m*  rertsi   .:   r-\f':a'f:i- 
whi.jesdie  pricf's  f:.r  rir..i^  .:..  .aded  m 
the  S(;R  :ri  20()1  \\as  j  4  piTLent.  Drugs 
represent  "  ■  percent  of  allowed  chaises 
mr^udt^fl  .:;  'tie  SHK   "^\ui  these 
figures  Tic  \M^;».;riiev:  r'-nrnge  percentage 
increase  ;n  fees  fcr  physicians'  services 
is  illijstratea  .r,  tnble  19: 


Physician  

Laboratory 

Drugs  

Weigfited  Average 


Weight 


Update 


0.857 
0.070 
0.073 
1.000 


2.1 
GO 

2.1 


Factor 2~The  Percentage  Change  in  the 
Average  Number  of  Fee  for^Service  Part 
H  Enrollees  From  2000  to  2001 

We  estimate  the  increase  in  the 

a\erage  number  of  fee-for-sen,'icp 


enrollees  (exduding  Medicare^<^oice 
enrollees)  from  2000  to  2001  was  3.0 

percent  Table  20  illustrates  the 

calculation  of  this  factor: 


Table  20 


uverali      

Medicare+Choice 

Net 

Percent  Increase 


2000 


2001 


37  330  million 

6.233  million 

31  098  million 


37  633  million 

5.608  million 

32.205  mWion 

3.0  percent 


Our  calculation  of  this  factor  is  based 
iin  complete  data  from  2001. 

Factor  3 — Estimated  Real  Gross 
Domestic  Product  Per  Capita  Gro\\ih  in 
2001 

We  estimate  that  thegrowrth  in  real 
()er  (  apita  GI.)P  was  -0.7  percent  m 

j.Oi.)\   This  IS  d  final  figure  based  on 
complete  datd  for  2001 


Factor  4— Percentage  Change  in 

Ex  pen  di  t  ures  for  Physicians'  Services 
Resulting  From  Changes  in  Law  or 
Regulations  m  CY  2001  Compared  With 
CY  2000 

As  described  above,  the  BIF.^  makes 
changes  to  the  .A,c1  that  affect  Medicare 
expenditures  for  ser^-ices  included  m 
the  SGR  Some  of  these  provisions  had 
no  effect  on  MedK:are  expenditures  in 
2001  because  they  did  not  go  into  effect 


until  2002.  Other  provisions  became 
effective  at  some  time  during  2001 
These  provisions  relate  to  coverage  of 
new  technology  mammography, 
coverage  changes  for  screening  pap 
smears,  screening  pelvic  exams, 
screening  colonoscopy,  expanded  access 
ti  tnlehedith  ser\'ices,  and  Medicare 
pd\  nn  n'  for  serx^ices  provided  in  Indian 
Hed.tl.  Si  n  ice  hospitals  and  clinics. 
,^fter  trtK.r.j    "lese  provisions  into 


H(H):i2 
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account,  the  percentage  change  in 
expenditures  for  physicians'  services 
resulting  from  changes  in  law  or 
regulations  is  estimated  to  be  0.1 
percent  for  2001. 

\  111    Anesthesia  and  Physician  Fee 
Si  heduie  Conversion  Factors 

Ihe  2UUJ  physician  fee  schedule  CF 
will  be  $34.5920.  The  2003  national 
average  anesthesia  conversion  factor  is 
$16.0353. 

The  specific  calculations  to  determine 
the  physician  fee  schedule  and 
anesthesia  CFs  for  2003  are  explained 
below. 

Detail  on  Calculation  of  the  2003 
Physician  Fee  Schedule  Conversion 
Factor 

•  Physicicin  Fee  Schedule  Conversion 
Factor 

Under  section  1848(d)(1)(A)  of  the 
Act,  the  physician  fee  schedule  CF  is 
equal  to  the  CF  for  the  previous  year 
multiplied  by  the  update  determined 
under  section  1848(d)(4)  of  the  Act.  In 
addition,  section  1848(cK2)(B)(ii)(Il)  of 
the  Act  requires  that  changes  to  RVUs 
cannot  cause  the  amount  of 
expenditures  to  increase  or  decrease  by 
more  than  $20  million  from  the  amount 
of  expenditures  that  would  have  been 
made  if  such  adjustments  had  not  been 
made.  We  implement  this  requirement 
through  a  uniform  budget  neutrality 
adjustment  to  the  CF.  There  is  one 
change  that  will  require  us  to  make  an 
adjustment  to  the  conversion  factor  to 
comply  with  the  budget  neutrality 
requirement  in  section 
1848(c)(2)(B)(ii)(II)  of  the  Act.  We  are 
making  a  0.04  percent  reduction 
(0  9996)  in  the  CF  to  account  for  the 
increase  in  anesthesia  work  resulting 
from  the  5-year  review. 

We  are  illustrating  the  calculation  for 
the  2003  physician  fee  schedule  CF  in 
table  21: 

Table  21 


2002  Conversion  Factor  

2003  Update    

Budget-Neutrality  Adjust- 
ment Increase  in  Anes- 
thesia Work        

$36  1992 
0  9560 

09996 

2003  Conversion  Factor 

34.5920 

•  Anesthesia  Fee  Schedule  Conversion 
Factor 
Because  anesthesia  services  do  not 
have  RVUs  like  other  physician  fee 
schedule  services,  we  are  accounting  for 
the  increase  in  anesthesia  work  through 
an  adjustment  to  the  anesthesia  fee 
schedule  conversion  factor.  As 


indicated  earlier,  we  are  increasing  the 
physician  work  component  of  the 
anesthesia  conversion  factor  by  2.10 
percent  to  reflect  a  9.13  percent  increase 
in  payment  applied  to  23  percent  uf 
anesthesia  allowed  charges.  The  2002 
anesthesia  CF  is  $16.60.  The  physician 
work  portion  of  the  anesthesia 
conversion  factor  is  78  percent.  We 
applied  a  1.6  percent  (1.016)  increase  to 
this  part  of  the  anesthesia  conversion 
factor.  Similarly,  we  also  simulated  the 
effect  of  practice  expense  refinements 
on  the  practice  expense  portion  of  thf 
anesthesia  conversion  factor.  The 
refinements  reduced  this  portion  of  the 
anesthesia  conversion  factor  by  4.04 
percent  (0.9596).  In  addition,  we  are 
also  applying;  the  physician  fee  schedule 
update  and  the  budget  neutrality 
adjustment  for  the  increase  in 
anesthesia  work  that  that  also  apply  to 
the  physician  fee  schedule  CF.  To 
determine  the  anesthesia  fee  schedule 
CF  for  2003.  we  used  the  following 
figures: 


Table  22 

2002  Anesthesia  Conversion 

Factor    

$166055 

Ad|ustments  for  work  and 

practice  expense       

1  0106 

2003  Update        

09560 

Budget-Neutrality  Adjust- 

ment: Increase  in  Anes- 

thesia WorV    

09996 

2003  Conversion  Factor  

16  0353 

DC.  Provisions  ot  the  Final  Rule 

This  final  rule  adopts  the  provisions 
of  the  June  2002  proposed  nile,  except 
as  noted  elsewhere  in  the  preamble.  The 
following  is  a  highlight  of  the  changes 
made  from  the  proposed  rule. 

For  immunization  administration,  we 
are  developing  practice  expense  RVUs 
for  influenza,  pneumonia,  and  hepatitis 
B  vaccine  G  codes.  This  will  increase 
the  payment  for  these  codes  and  make 
Medicare's  payment  for  vaccine 
administration  more  consistent  with  the 
rates  paid  for  the  CPT  codes. 

For  anesthesia,  we  are  revising  the 
regulations  text  at  §  414.46(g)  to 
incorporate  that  the  policy  on  multiple 
procedure  codes  as  well  as  add-on 
codes. 

For  enrollment  of  PTs  and  OTs  as 
therapists  in  private  practice,  we  are 
revising  our  regulations  text  at  tj  410.59 
and  §  410.60  to  reflect  that  carriers  and 
fiscal  intermediaries  can  enroll 
therapists  as  PTs  or  OTs  in  private 
practice  when  the  therapist  is  employed 
by  physician  groups  or  groups  that  are 
not  professional  corporations. 


We  are  adopting  the  process  to  add  or 
delete  telehealth  services  and  adding 
the  psychiatric  diagnostic  interview 
examination  to  the  list  of  telehealth 
services.  In  addition,  we  are  referencing 
the  process  to  add  or  delete  services  at 
new  §4 10.78(f). 

For  the  definition  of  a  ZZZ  glohal 
period,  we  are  revising  the  defuutinn  to 
show  that  physician  work  is  associated 
with  intraservice  time  and.  in  some 
instances,  the  pre-  and  postservice  time. 

For  the  definition  of  a  screening  fecal- 
occult  blood  test,  we  are  revising  the 
definition  at  §  410.37(a)(2)  to  permit 
coverage  of  non-guaiac  based  tests. 

For  the  criticalaccess  hospital 
emergency  services  requirement  we  are 
modifying  §  485.618(d)  to  include  RNs. 

X.  Waiver  of  Proposed  Rulemaking  for 
Definition  of  a  S<  reeninH  Fecal-Orculf 
Blood  Test  and  Critii  al  .\(  i  ess  Hospital 
Fmen^eniy  Servires  Requirement 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Ref^er  and  invite  public  comment  on 
proposed  rules.  The  notice  of  proposed 
rulemaking  includes  a  reference  to  the 
legal  authority  under  which  the  rule  is 
proposed  and  the  terms  and  substances 
of  the  proposed  rule  or  a  description  of 
the  subjects  and  issues  involved.  This 
procedure  can  be  waived,  however,  if  an 
agency  finds  good  cause  that  notice-and- 
comment  procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued. 

In  our  proposed  rule,  we  did  not 
propose  to  modify  §  410.37.  Still,  we 
received  a  comment  seeking  to  modify 
coverage  for  one  particular  type  of 
colorectal  cancer  test,  a  fecal-occult 
blood  test.  As  explained  earlier  in  this 
preamble,  we  have  agreed  to  modify  this 
regulation  in  a  manner  that  would 
permit  broader  Medicare  coverage  if  that 
is  determined  to  be  appropriate. 
Consistent  with  this  change,  we  are 
modifying  §410.37(a)(l)(v)  to  announce 
that  we  will  consider  approving  new 
tests  or  procedures  for  use  in  the  early 
detection  of  colorectal  cancer  through 
our  process  for  making  national 
coverage  determinations. 

The  Congress  has  authorized  the 
Secretary  to  cover  additional  tests  or 
procedures  that  can  be  used  for  the  early 
detection  of  colorectal  cancer  under  the 
Colorectal  Cancer  Screening  Test  benefit 
in  under  part  B  in  section 
1861(pp)(l)(D)  of  the  Act.  The  Secretary 
may  determine  that  coverage  of  other 
tests  or  procedures  are  appropriate,  in 
consultation  with  appropriate 
organizations.  We  are  aware  that  new 
colorectal  cancer  screening  tests  are 
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being  developed.  To  determine  whether 
it  IS  appropriate  to  expand  coverage  to 
provide  Medicare  payment  for 
additional  tests  or  procedures,  it  will  be 
necessary  to  compare  the  new  tests  to 
tests  that  are  already  covered  We  are 
modif\'ing  §410.37(a)(l)(v)  to  permit 
determinations  on  whether  to  cover  (or 
not  cover)  additional  tests  or  procedures 
to  be  made  through  NCDs. 

Expanding  Medicare  coverage  of 
additional,  effective,  and  appropriate 
screening  tests  would  be  in  the  public 
interest  because  the  tests  may  discover 
patients  with  cancer  at  an  earlier  stage, 
increasing  the  chances  that  the  patient 
will  obtain  proper  medical  treatment 
,\n  NCD,  authorized  by  section 
1869(a)(2)  of  the  .^ct,  can  be  used  to 
develop  a  national  policy  regarding  the 
scope  iif  benefits  Moreover,  the  process 
for  making  an  NCD  will  permit  public 
participation,  as  well  as  the 
participation  of  appropriate  groups,  as 
the  agencv  determines  whether  or  not 
expanded  coverage  for  additional  tests 
or  procedures  is  appropriate.  This 
process  offers  advantages  to  the  public 
because  it  could  permit  an  expansion  in 
the  scope  of  the  colorectal  c;ancer 
screening  benefit  more  rapidly  than  the 
notice  and  comment  procedures  of  the 
.\dministrative  Procedure  Act  would 
nnrmallv  permit 

In  addition,  we  did  not  propose  to 
modify  §  485.618(d).  A  delay  in 
implementation  of  this  provision  would 
hinder  the  ability  of  small  CAHs  (with 
no  greater  than  10  beds)  in  some  frontier 
areas  or  remote  locations  to  provide  the 
necessary  critical  access  hospital 
emergency  services.  It  was  brought  to 
our  attention  that,  in  recent  months,  a 
number  of  small  CAHs  in  very  remote 
frontier  areas  have  been  struggling  to 
complv  with  the  CAH  standard  in 
§485.61 8(d)  that  requires  CAHs  to  have 
either  a  doctor  of  medicine  or 
osteopathy,  a  physician's  assistant,  or  a 
nurse  practitioner,  with  training  or 
experience  in  emergency  care  to  ensure 
emergency  coverage  24-hours-a-day, 
seven-days-a-week.  These  CAHs  have  10 
or  less  beds.  In  order  to  provide 
additional  flexibility  for  other  CAHs  of 
virtually  the  same  size,  we  believe  10 
beds  is  an  appropriate  size  limit  for 
facilities  that  may  be  in  the  same 
situation  and  require  potential  relief 
from  the  existing  staffing  requirements. 
These  facilities,  located  in  isolated 
frontier  communities,  have  only  one 
medical  practitioner  and  see  a  low 
volume  of  patients.  For  these  providers 
the  requirement  referenced  above 
results  in  a  significant  personal 
hardship  to  the  sole  prac:titioner  who 
must  lie  (in  call  24-hours-a-day,  52- 
weeks-a-year.  In  addition,  it  is  a 


financial  hardship  for  the  facility  to  find 
a  replacement  for  the  currently  required 
emergency  services  personnel  because 
frequently  the  replacement  costs  far 
exceed  what  is  recovered  through  the 
services  provided  We  believ  e  that  by 
allowing  States  to  include  RNs  in  the 
current  critical  access  hospital 
emergency  services  personnel 
requirement,  so  that  RNs  may  be  on  call 
for  small  C.\Hs  in  frontier  areas  or 
remote  locations,  we  will  help  ensure 
that  frontier  c(3mmunities  will  have 
continued  access  to  CAH  services.  In 
addition,  if  small  CAHs  in  frontier  areas 
or  remote  locations  close  their  doors 
there  would  be  no  access  to  care  in 
these  communities. 

Accordingly,  we  find  good  cause  for 
waiving  the  prior  notice-and-comment 
procedures  as  unnecessarv  and  contrar\' 
to  the  public  interest.  In  addition,  we 
note  that  rules  of  agency  procedure  are 
exempt  from  the  notice  and  comment 
requirements  of  5  U,S,C,  553. 

XI.  Collection  of  Information 
Requirements 

Under  the  PapervN'orl;  Reduction  Act 
of  1995.  we  are  required  lr  provide  60- 
days  notice  in  the  Federal  Register  and 
solicit  public  comment  befnre  d 
collection  of  mformatinn  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  ((DMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  0MB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden, 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected, 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  are  soliciting  public  comment  on 
each  of  these  issues  for  the  following 
sections  of  this  document  that  contain 
information  collection  requirements: 

Section  485.618  permits  a  CAH 
located  in  an  area  designated  as  a 
frontier  area  or  remote  location 
described  in  paragraph  (d)(l)(i)  to 
include  in  the  personnel  requirement  in 
paragraph  (d)  a  RN,  if  the  State  in  which 
the  small  CAH  is  located  submits  a 
letter  to  us,  signed  by  the  Governor, 
following  consultation  with  the  State 
Boards  of  Medicine  and  Nursing,  and  in 
accordance  with  State  law,  requesting 
that  a  RN  be  included  temporarily  in  the 


list  of  personnel  that  must  be  on  call 
and  available  on  site  within  60  minutes. 

Since  we  anticipate  that  we  will 
receive  approximately  five  requests  for 
an  inclusion  of  RNs  on  an  annual  basis, 
this  collection  requirement  is  not 
subject  to  the  PRA  as  stipulated  under 

5  CFR  1320.3(c). 

If  you  comment  on  these  information 
collection  and  recordkeeping 
requirements,  please  mail  copies 
directly  to  the  following: 

Centers  for  Medicare  &  Medicaid 
Services.  Office  of  Strategic  Operations 

6  Regulator>'  Affairs,  RDIG,  Attn.:  John 
Burke,  Room  N2-14-26.  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235.  New  Executive 
Office  Building,  Washington.  DC  20503, 
Attn:  Brenda  Aguilar,  CMS  Desk  Officer. 

XII.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  conunent,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and.  if  we  proceed  With 
a  subsequent  document,  we  will 
respond  to  the  major  comments  in  the 
preamble  to  that  document. 

XIII  Regulator>  Impart  .Analysis 

We  hd\  e  examined  the  impact  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993.  Regulatory 
Plaiming  and  Review),  the  Regulatory 
Flexibilitv  Act  (RFA)  (September  16, 
1980  Pub'  L,  96-354),  section  n02(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub,  L, 
104-4),  and  Executive  order  13132, 

Executive  Order  12866  (as  amended 
by  Executive  Order  13258,  which 
reassigns  responsibility  of  duties) 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulator)' 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulator^' 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
must  be  prepared  for  final  rules  with 
economically  significant  effects  (that  is, 
a  final  rule  that  would  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  in  any  1  year,  or  would 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
enviroimient,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
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conununitif      'v\-'  imv  M!inii<ii'''i  the 
t'fffM  t  of  UK  riMses  in  payment  for 
aiipsthnsia  work  and  the  changes  to 
practice  expense  RVTJs  described 
earlier.  The  net  effect  of  the  changes 
will  not  materially  increase  or  decrease 
Medicare  expenditures  for  physicians' 
services  because  the  statute  requires  that 
these  changes  cannot  increase  or 
decrease  expenditures  more  than  $20 
million.  Since  increases  in  payments 
resulting  from  the  5-year  review 
anesthesia  work  and  practice  expense 
RVU  changes  cannot  increase  or 
decreases  expenditures  by  more  than 
$20  million,  any  increases  or  decreases 
in  payment  will  result  in  a 
redistribution  of  payments  among 
physician  specialties.  The  proposed 
changes  to  the  MEI  would  result  in 
increases  in  Medicare  expenditures  for 
physicians'  services  of  $150  million  in 
fiscal  year  (FY)  2003.  $340  million  in 
FY  2004.  and  $550  million  in  FY  2005. 
Therefore,  this  rule  is  considered  to  be 
a  major  rule  because  it  is  economically 
significant,  and.  thus,  we  have  prepared 
a  regulatory  impact  analysis. 

Tne  RFA  requires  that  we  analyze 
regulatory  options  for  small  businesses 
and  other  entities.  We  prepare  a 
Regulatory  Flexibility  Analysis  unless 
we  certify  that  a  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  analysis  must  include  a  justification 
concerning  the  reason  action  is  being 
taken,  the  kinds  and  number  of  small 
entities  the  rule  affects,  and  an 
explanation  of  any  meaningful  options 
that  achieve  the  objectives  with  less 
significant  adverse  economic  impact  on 
the  small  entities. 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
for  any  proposed  rule  that  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds. 

For  purposes  of  the  RFA,  physicians, 
non-physician  practitioners,  and 
suppliers,  are  considered  small 
businesses  if  they  generate  revenues  of 
$8.5  million  or  less.  Approximately  96 
percent  of  physicians  are  considered  to 
be  small  entities.  There  are  about 
700,000  physicians,  other  practitioners 
and  medical  suppliers  that  receive 
Medicare  payment  under  the  physician 
fee  schedule.  In  addition,  CAHs  are 
considered  small  entities,  either  by 
nonprofit  status  or  by  having  revenues 
of  $6  to  $29  million  in  any  one  year. 


Section  202  of  the  Unfunil^.l 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  antiripatpd 
costs  and  benefits  before  issuing  .nu 
rule  that  may  result  in  ex{>0nditure  in 
any  1  year  by  State,  local,  nr  tribal 
governments,  in  the  aKL;'*;1^      :  hv  the 
private  sector,  of  $110  niiiiinii   VVV-  have 
determined  that  this  prnpnsf(1  rule  will 
have  no  consequential  effect  on  State, 
local,  or  tribal  governments. 

We  have  examined  this  final  rule  in 
accordance  with  Executive  Order  13132 
and  have  determined  that  this 
regulation  would  not  have  any  negative 
impact  on  the  rights,  roles,  or 
responsibilities  of  State,  local,  or  tribal 
governments. 

We  have  prepared  the  following 
analysis,  which  together  with  the  rest  of 
this  preamble,  meets  all  assessment 
requirements.  It  explains  the  rationale 
for,  and  purposes  of.  the  rule,  details  the 
costs  and  benefits  of  the  rule,  analyzes 
alternatives,  and  presents  the  measures 
we  are  using  to  minimize  the  burden  on 
small  entities.  As  indicated  elsewhere, 
we  are  making  changes  to  the  Medicare 
Economic  Index,  refining  resource- 
based  practice  based  practice  expense 
RVUs,  and  making  a  variety  of  other 
changes  to  our  regulations,  payments,  or 
payment  policies  to  ensure  that  our 
payment  systems  are  updated  to  reflect 
changes  in  medical  practice  and  the 
relative  value  of  services.  We  provide 
information  for  each  of  the  policy 
changes  in  the  relevant  sections  in  this 
rule.  In  large  part,  th^  provisions  of  this 
rule  are  changing  n  1,1 ,  Medicare 
payment  rates  for  physician  fee 
schedule  services.  While  this  rule 
allows  physical  and  occupational 
therapists  that  are  employed  by 
physicians  to  separately  enroll  in  the 
Medicare  program,  it  does  not  impose 
reporting,  recordkeeping,  and  other 
compliance  requirements.  We  are 
unaware  of  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule.  The  relevant  sections  of  this 
contain  a  description  of  significant 
alternatives. 

A.  Resource-Based  Practice  Expense 
Relative  Value  Units 

Under  section  1848(c)(2)  of  the  Act, 
adjustments  to  RVUs  may  not  cause  the 
amount  of  expenditures  to  differ  by 
more  than  $20  million  from  the  amount 
of  expenditures  that  would  have 
resulted  without  such  adjustments.  We 
are  proposing  several  changes  that 
would  result  in  a  change  of 
expenditures  that  wcnild  exceed  $20 
million  if  we  made  no  offsetting 
adjustments  to  either  the  CF  or  RVUs. 

With  respect  to  practice  expense,  our 
policy  has  been  to  meet  the  budget- 


nriitr,ilit\  rcquiremt'iits  m  tti>'  st.ituteby 
incorporating  a  reselling:  ,i(i|ustni<-nt  in 
the  [Tat  til  >'  I'xpctisf  iiH'th' >iiii|og\    That 
is,  W'-  i"-i iinati'  til.'  ,i>.yrc^dti'  number  of 
pra(  til  •'  expiTisc  K\  I  >>  til. ft  vviiiihi  h»> 
paid  iiniitT  (  urn-lit  [hiIk  !•■--  .nni  liiid'M 
the  p.  li  11  i''s  VM'  u  ill  In-  uMiit:  111  Jiio  ( 
We,ippi\  a  uiiifdrni  aii|ustiiu'nt  fa(  tor  to 
inaJk''  th''  rity4r>-L;,tti'  niimb«?r  of  proposed 
practice  >'\ptMi--f  I'-iatixe  \alues  t'cpjal 
the  numbt-r  f-tiiiidtt-d  that  would  have 
been  paid  uiider  ciurent  policy. 
Consistent  with  section 
1848(c)(2)(B)(ii)(Il)  of  the  Act,  we  ensure 
that  changes  to  practice  expense  RVUs 
do  not  increase  or  decrease  payments 
more  than  $20  million.  We  are  also 
applying  a  0.49  percent  (0.9951) 
reduction  to  the  practice  expense  RVUs 
to  account  for  an  anticipated  increase  in 
the  volume  and  intensity  of  services  in 
response  to  payment  reductions  from 
refinement  of  practice  expense  RVUs. 

Table  23  shows  the  specialty  level 
impact  of  RVU  changes  on  payment  in 
2003.  As  indicated  in  the  June  2002 
proposed  rule  (67  FR  43869),  we  are 
showing  more  specialty  categories  m 
our  impact  tables  in  this  final  rule  than 
we  have  in  the  past.  This  change  was 
well-received  by  the  public,  and  we  will 
continue  to  show  impacts  for  the  more 
detailed  list  of  physician  specialties, 
non-physician  practitioners  and  medira! 
suppliers.  As  indicated  in  thi   pr    pus.   i 
rule,  it  1-^  ;i!n'i  r'.mt  t'l  i\-^<i-  *h,,\  th>- 
payment  iinpai  iv  i"lh-i  t  .i\''i.il;i's  !(  r 
each  specialty  based  on  Medicare 
utilization.  The  payment  impact  for  an 
individual  physician  would  be  different 
ft-om  the  average,  based  on  the  mix  of 
services  the  physician  provides.  The 
average  change  in  total  revenues  would 
be  less  than  the  impact  displayed  here 
since  physicians  furnish  services  to  both 
Medicare  and  non-Medicare  patients 
and  certain  specialties  mav  receive 
substantial  Medicare  revenues  for 
services  that  are  not  paid  under  the 
physician  fee  schedule.  For  instance, 
independent  laboratories  receive  more 
than  80  percent  of  their  Medicare 
revenues  from  clinical  laboratory 
services  that  are  not  paid  under  the 
physician  fee  schedule.  Table  23  shows 
oniy  the  payment  impact  on  physician 
fee  schedule  services. 

We  modeled  the  impact  of  several 
changes  that  will  affect  payment  for 
physician  fee  s(  hedule  services  in  CY 
2003.  The  column  labeled  "NPRM" 
sh  .\%^  til.   impacts  of  our  proposed  rule 
pohi  i.  s  and  reflects  the  figures  shown 
in  the  I  line  IH.  2002  proposed  rule  (67 
FR  4  <Ht)7)  The  remaining  columns 
show  adcfitioiial  impa(  ts  th.it  will  result 
♦ran  .  ti.iim'-s  made  in  this  final  rule  in 
ri'spouit;  Ui  couinutnt.s.  I'he  column 
labeled  practice  expense  refinements 
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shows  the  impact  on  payment  resulting 
from  changes  t(j  practice  expense  inputs 
that  are  described  in  section  II. A.  As 
indicated  earlier,  we  are  making 
refinements  to  o\  er  1.100  procedure 
codes.  These  changes  result  in  little  or 
no  impact  for  most  specialties. 
Dermatology,  nephrology,  and 
audiologv  will  experience  an 
approximate  reduction  in  payment  of  3 
percent  as  a  result  of  these  changes. 
Payment  will  decline  by  an  estimated  2 
percent  for  others  (clinical  social 
workers,  independent  diagnostic  testing 
facilities)  while  reductions  in  payments 
will  be  more  modest  for  a  few  other 
specialties  (cardiac  surgery, 
nt'urosurgerv',  clinical  psychology, 
orthopedic  surgerv'  and  physician 
assistants).  Payment  will  increase  by  an 
estimated  4  percent  for  independent 
laboratfiries  as  a  result  of  these  changes 
and  by  2  pert;ent  for  plastic  surgery. 
Other  specialties  will  experience 
smaller  increases  in  payments  from  the 
practice  expense  refinements 
(endocrinology,  famih  practice,  general 
practice,  obstetrics,  gynecology, 
pediatrics,  physical  medicine, 
rhematology.  urology,  chiropractor,  and 
optometry). 

The  column  labeled    5- Year  Review" 
shows  the  impact  revisions  to  payments 
for  anesthesia  services  resulting  from 
the  5-year  review  of  physician  work  As 
expected,  the  increase  in  anesthesia 
work  results  in  a  1 -percent  increase  in 
payment  to  anesthesiologists  and  a  2- 


percent  increase  to  certified  registered 
nurse  anesthetists  (CRNAs)  that  bill 
Medicare  for  anesthesia  services. 
CRNAs  bill  Medicare  almost  exclusively 
for  anesthesia  services. 
Anesthesiologists  bill  Medicare  for 
anesthesia  services  and  other  physician 
fee  schedule  services.  The  net  increase 
in  payment  is  slightly  less  for  anesthesia 
services  because  it  reflects  the  average 
increase  in  payment  for  anesthesia 
services  and  other  physician  fee 
schedule  services  that  are  not  increasing 
as  a  result  of  the  5-vear  review 

The  column  labeled  "All  Other 
Changes"  reflects  all  changes  that  affect 
practice  expense  RVUs  described  in 
section  II.  A.  These  changes  include:  (1) 
As  requested  by  the  American  Urology 
Association  (AUA),  removing  several 
codes  From  the  non-physician  work 
pool;  (2)  incorporating  supplemental 
data  from  the  American  Physical 
Therapy  Association  (APTA)  and;  (3) 
continuing  to  determine  the  global 
practice  expense  RVUs  as  the  sum  of  the 
PC  and  T(:  practice  expense  RVUs  for 
patholog\  services.  While  removing  the 
codes  requested  by  the  AUA  will 
increase  payments  to  urologists,  it  will 
result  in  a  somewhat  smaller  increase  in 
payment  than  proposed  for  the  services 
remaining  in  the  non-physician  work 
pool  As  expected,  incorporating 
supplemental  survey  data  will  increase 
payment  to  physical  and  occupational 
therapists.  Payment  reductions  to 
pathology  and  independent  laboratories 


resulting  from  determining  the  TC  value 
as  the  difference  between  the  global  and 
PC  will  not  occur  in  C^'  2003  since  we 
are  not  making  this  change  for  1  year  for 
pathologv'  services  paid  using  the 
physician  fee  schedule. 

The  column  labeled  "Total"  shows 
the  combined  effect  of  all  RVU  changes 
on  average  Medicare  payments  for  the 
specialties  shown.  The  net  effect  of  our 
final  rule  will  continue  to  benefit 
several  types  of  suppliers  that  provide 
services  that  are  affected  by  the  non- 
physician  work  pool  methodology. 
Payments  to  Independent  Diagnostic 
Testing  Facilities  will  increase  by 
approximately  4  percent.  Portable  x-ray 
suppliers  will  also  receive  an 
approximate  increase  of  4  percent  in 
payments  for  services  paid  under  the 
physician  fee  schedule.  However,  we 
note  that  only  about  47  percent  of 
Medicare  revenues  received  by  portable 
x-ray  suppliers  are  attributable  to 
physician  fee  schedule  services.  The 
other  Medicare  revenues  received  by 
portable  x-ray  suppliers  are  attributed  to 
the  transportation  of  x-ray  equipment 
paid  at  rates  determined  by  the 
Medicare  carrier.  Any  change  to  the 
rates  for  carrier-priced  services  would 
be  made  at  local  carrier  discretion.  We 
recently  asked  our  Medicare  carriers  to 
analyze  payment  for  portable  x-ray 
transportation  since  it  has  been  a 
number  of  years  since  payment  for  this 
service  has  been  reviewed. 


Table  23.— Impact  of  Work  and  Practice  Expense  Changes  on  Total  Medicare  Allowed  Charges  by 

Physician,  Practitioner  and  Supplier  Subcategory 


Category 


Physicians 

ALLERGY  immunology  

AMESTHESIOLOGY  

CARDIAC  SURGERY  

CARDIOLOGY  

CLINICS  

DERMATOLOGY   

EMERGENCY  MEDICINE  

ENDOCRINOLOGY   

family  PRACTICE     

GASTROENTEROLOGY  

GENERAL  PRACTICE  

GENERAL  SURGERY    

GERIATRICS  

HEMATOLOGY  ONCOLOGY  

INFECTIOUS  DISEASE  

INTERNAL  MEDICINE      

INTERVENTIONAL  RADIOLOGY 

NEPHROLOGY  

NEUROLOGY  

NEUROSURGERY  

OBSTETRICS/GYNECOLOGY  ..., 

OPHTHALMOLOGY   

ORTHOPEDIC  SURGERY  

OTOLARNGOLOGY        


Medicare  allowed 

NPRM 

charoes 
(S  in  billions) 

(per- 

cent) 

0.14 

2 

1.24 

-1 

0.28 

0 

4.75 

1 

2.57 

0 

1.55 

-2 

1.17 

0 

0.21 

0 

3.43 

0 

1.34 

-1 

0.84 

0 

1.98 

-1 

0.08 

0 

0.95 

1 

0.28 

-1 

6.77 

0 

0.14 

1 

1.09 

-1 

0.91 

2 

0.38 

-1 

0.48 

0 

386 

-1 

2.40 

0 

066 

0 

Practice 

expense 

refinements 

(percent) 


5-year 

review 

(percent) 


Another 
changes 
(percent) 


Total 
(percent) 


0 
0 
0 

-1 

0 

1 

0 

-1 

0 
0 
0 
0 
0 
0 
0 
0 
-2 
0 
0 
0 
0 
0 
0 

-1 


1 
1 

-1 
1 
0 

-4 
0 
0 
0 

-1 
0 

-1 

0 

1 
-1 

0 

-1 

-4 
2 
-1 
1 
-1 
-2 
-1 
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Table  23.— Impact  of  Work  and  Practice  Expense  Cmang^s  on  Tc 

PHYSICIA',    P-a-:TITIONER  and  SijPPl'FW  SuBC  A^F 


,0P 


MEDiCAHF   All' 

•  ---Continued 


).VED  Charges  by 


Category 


PATHOLOGY  

PEDIATRICS 

PHVSICAL  MEDICINE 

PLASTIC  SURGERY  

PSYCHIATRY  

PULMONARY  DISEASE 

RADIATION  ONCOLOGY  

RADIOLOGY  

RHEUMATOLOGY 

THORACIC  SURGERY  

UROLOGY  

VASCULAR  SURGERY  

Ottier  Practitioners: 

AUDIOLOGIST  

CHIROPRACTOR  

CLINICAL  PSYCHOLOGIST  

CLINICAL  SOCIAL  WORKER  

NURSE  ANESTHETIST 

NURSE  PRACTITIONER 

OPTOMETRY    

PHYSICALyOCCUPATIONAL  THERAPY 

PHYSICIANS  ASSISTANT  

PODIATRY  

Suppliers 

DIAGNOSTIC  TESTING  FACILITY  

INDEPENDENT  LABORATORY 

PORTABLE  X-RAY  SUPPLIER  

ALL  OTHER  

ALL  PHYSICIAN  FEE  SCHEDULE 


Medicare  aMowed 

charges 

($  in  billions) 


0.69 
0.05 
0.49 
0.25 
1.00 
1.12 
0.81 
3.47 
0.30 
0.43 
1.36 
0.37 

0.02 
0.50 
0.40 
0.23 
0.38 
0.30 
0.54 
0.61 
0.23 
1.17 

0.51 
0.43 
0.07 
0.29 


53.53 


NPHM 
(per- 
cent) 


us 


v^>teice(ii) 


5-year 

review 

(percent) 


All  other 
changes 
(percent) 


Total 
(percent) 


0 
1 
2 
0 

-1 
0 
1 
1 
0 

-1 
2 
1 

2 
-1 

0 
-1 

1 

0 
-1 

2 
-1 

0 

3 
3 

4 
-1 


Table  24  shows  the  combined  impact 
of  changes  in  payment  due  to  RVUs  and 
the  physician  fee  schedule  update.  As 
described  in  section  V.  section 
1848(dK4)  of  the  Act  requires  the 


physician  fee  schedule  update  to  be 
-  4.4  percent.  We  do  not  have  the 
authority  to  change  the  physician  fee 
schedule  update  formula  specified  in 
the  statute.  Table  24  shows  the 


estirnati-i!  ■  h.iiit;' 
by  s["'(  i.iif\  S.i^i' 
this  fiiiii  mil'  .iiu 
schciiih^   i|)^i.i*>'. 


I' 


>.)'.  lunits 

\  \'~.li<i]<  of 
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Table  24.— Estimated  Impact  of  All  Changes  on  Total  Medicahl  Allowed  Charges  by  Specialty 


Category 

Medicare  allowed 

charges 

($  in  billions) 

5  Year 
review/ 

RVU 
Changes 
percent 

Physician 
fee  sched- 
ule update 
percent 

Total 
percent 

Physicians 

Al  1  FRGY/IMMUNOLOGY          '. 

0.14 
124 
0.28 
4.75 
2.57 
1.55 
1.17 
0.21 
3.43 
1.34 
0.84 
198 
008 
095 
0.28 
6.77 
014 
1.09 
0.91 
0.38 

1 
1 

-1 
1 
0 

-4 
0 
0 
0 

-1 
0 

-1 
0 

1 
-1 

0 

-1 

-4 
2 

-1 

-3 

AN!      '  HESIOLOGY  

i^AHuiAC  SURGERY            

-3 
-6 

CARDIOLOGY       

-4 

CLINICS                      

-5 

DERMATOLOGY    ... 

-8 

r  Mf  u r.ENCY  MEDICINE                   

-5 

N    '  ^  RINOLOGY                         

-5 

•  AMU  y  PRACTICE      

-5 

LiASIFiOENTEROLOQY           

-5 

GENERAL  PRACTICE     

-4 

GENERAL  SURGERY 

-5 

GERIATRICS                                   

-5 

HEMATOLOGY/ONCOLOGY 

-3 

INFECTIOUS  DISEASE 

-5 

N't  :<r.iA.    '.'i    ilCINE 

-5 

N '  f  >'  V  LN  i  it  NAL  RADIOLOGY  

-5 

\i  ■■  '  ROLOGY      

-8 

NLuHOLOGY        

-2 

NEUROSURGERY  

-6 
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Table  24.— Estimated  Impact  of  All  Changes  on  Total  Medicare  Ali.owel  Charges  t>  specialty— Continued 


^aiegorv 


obstetrics/gynecology 

ophthalmology  

orthopedic  surgery  

otolarngology  

pathology  

pediatrics  

physical  medicine    

PLASTIC  SURGERY  

PSYCHIATRY  

PULMONARY  DISEASE   

RADIATION  ONCOLOGY   

RADIOLOGY  - 

RHEUMATOLOGY  

THORACIC  SURGERY  

UROLOGY  .- 

VASCULAR  SURGERY  

Other  Practitioners 

AUDIOLOGIST  

CHIROPRACTOR  

CLINICAL  PSYCHOLOGIST   

CLINICAL  SOCIAL  WORKER  

NURSE  ANESTHETIST     

NURSE  PRACTITIONER   

OPTOMETRY  

PHYSICAL'OCCUPATIONAL  thERAPY 

PHYSICIANS  assistant 

PODIATRY  

Suppliers 

DIAGNOSTIC  TESTING  FAClLsTY  

INDEPENDENT  LABORATORY    

PORTABLE  >     RAY  SUPPLIER   

ALL  QTHER     


MedK 

>S  in  billions i 


;harges 


■e.  eA 

-,-a'oes 
perce.T. 


Physician 
fee  sched- 
ule update 
percent 


Total 
percent 


ALL  PHYSICIAN  FEE  SCHEDULE 


0.48 
3.86 
2.40 
0.66 
0.69 
0.05 
0.49 
0.25 
1.00 
1.12 
0.81 
3.47 
0.30 
0.43 
1.36 
0.37 

0.02 
0.50 
0.40 
0.23 
0.38 
0.30 
0.54 
0.61 
0.23 
1.17 

0.51 
0.43 
0.07 
0.29 


53.53 


-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 

-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 

-4.4 
-4.4 
-4.4 
-4.4 


4.4 


•3 
-5 
-7 
-5 
-5 
-4 
-3 
-4 
-5 
-4 
-3 
-4 
-4 
-5 
-3 
-3 

-2 
-5 
-4 
-5 
-4 
-5 
-5 
-3 
-6 
-5 

-1 

-1 

0 

-6 


Table  25  shows  the  lijipai  t   )f  all  nf  tht  (  hant;.'-  jr.  \  lously  discussed  on  payments  for  selected  high  volume  procedures. 
This  table  shows  the  combiiKHi  inipac  t  i>f  s  hant;*  -  m  RVUs  and  the  physician  fee  schedule  update  on  total  payment  for 
the  procedure.  There  are  separati  i  (lumn^  that  snnu  the  change  in  the  facility  rates  and  the  nonfacility  rates.  For  an 
explanation  of  facility  ui  i  n   n     !a(  iiit\  [uas  tice  expense  refer  to  §414.22(b)(5)(i). 


Tab^E  25  — -Impac 


)F  Proposed  Ru^e 


an:  Physician  Fee  Schedule  Update  on  Medicare  Payment  for 
Selected  Procedures 


HCPCS 


11721 
17000 
27130 
27236 
27244 
27447 
33533 
35301 
43239 
45385 
66821 


67210 
71010 
71020 
76091 
76091 
76092 
76092 
77427 
78465 
88305 
90801 
90806 


MOD 


OESC 


26 
26 

26 

26 

26 
26 


Debride  nail.  6  or  more     

Destroy  benign/premlg  lesion 

Total  hip  arthroplasty 

Treat  thigh  fracture  

Treat  thigh  fracture  , 

Total  knee  arthroplasty 

CABG  arterial  single 

Rechanneling  ol  artery  

Upper  Gl  endoscopy,  biopsy 
Lesion  removal  cxjionoscopy  . 
After  cataract  laser  surgery  ... 
Cataract  surg  wioi,  1  stage  .. 
Treatment  o(  retinal  lesion  .... 

Chest  x-ray  

Chest  x-ray  

Mammograr- 
Mammogram 
Mammogran" 

Mammogram 
Radiatior  !>  ^ 
Heaa  image  ' 


bof-  feasts  .. 

Dotr  breasts  .. 

screening     

sc'eening    

management,  5 

3d  I  multiple  .... 
Tissue  exam  Dy  pathologist  . 

Psy  dx  interview         

Psytx,  ott,  45-5C  mm  


Non-facility 


Did 


$36.92 

62.62 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

354.75 

571.22 

229.50 

N/A 

603.08 

9.05 

11.22 

90.50 

43.44 

81.81 

35.48 

167.96 

74.93 

40.54 

144.80 

'  95.93 


$35.28 

57.77 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

317.55 

513.00 

215.51 

N/A 

568.35 

8.65 

10.38 

88.21 

41.51 

77.83 

33.90 

158.09 

70.91 

38.40 

140,10 

90.63 


Chang* 


-4 
-8 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
-10 
-10 
-6 
N/A 
-6 
-4 
-7 
-3 
-4 
-5 
-4 
-6 
-5 
-5 
-3 
-6 


Facility 


Old 


$28,96 

32,94 

1 ,452.31 

1.113.85 

1,137.38 

1.514.21 

1,827.34 

1,061.36 

154.93 

287  78 

213.94 

669.32 

546.61 

9.05 

11.22 

N/A 

43.44 

N/A 

35.48 

167.96 

74.93 

40.54 

137.19 

91.22 


$27.33 

31.13 

1,263.30 

1.005.24 

1.066.53 

1,358.47 

1,691.89 

1,009,74 

146,67 

273.28 

200.29 

630.61 

515.77 

865 

10.38 

N/A 

41.51 

N/A 

33.90 

158.09 

70.91 

38.40 

87.17 


% 
Changa 


-6 
-5 
-13 
-10 
-4 
-10 
-7 
-5 
-5 
-.5 
-6 
-6 
-6 
-4 
-7 
N/A 
-4 
N/A 
-4 
-6 
-5 
-6 
-4 
-4 


8()();<H 
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lAbLE  25.— Impact  of  Proposed  Rule  and  Physician  Fee  Schedule  Update  on  Medicare  Payment  for 

Selected  Procedures 


HCPCS 


MOO 


90607 
90662 
90921 
90935 
92004 
92012 
92014 
92980  i 
92982 
93000 
•93010 
93015 
93307 
93510 
98941 
99202 
99203 
99204 
99205 
99211 
99212 
99213 
99214 
99215 
99221 
99222 
99223 
99231 
99232 
99233 
99236 
99238 
99239 
99241 
99242 
99243 
99244 
99245 
99251 
99252 
99253 
99254 
99255 
99261 
99262 
99263 
99282 
99283 
99284 
99285 
99291 
99292 
99301 
99302 
99303 
99311 
99312 
99313 
99348 
99350 
G0008 
G0009 
G0010 


OESC 


26 
26 


Psytx.  on.  45-50  mm  w/eAm  . 
M«Kl)cation  management 
ESRO  related  servxres.  montti 
Hemodialysis,  one  evaluation 

Eye  exam,  new  patient      

Eye  exam  established  p>at 

Eye  exam  &  treatment    

Insert  intracoronary  stent  

Coronary  artery  dilation  

Electrocardiogram,  complete  .. 

Electrocardiogram  report  

Cardiovascular  stress  test 

Ectx)  exam  of  heart      

Left  heart  cattielerusation 

Chiropractic  manipulation 

Office/outpatient  visit,  new  

Office/outpatient  visit,  new  

Office/outpatient  vert,  new  

Office/outpatient  visit,  new  

Office/outpatient  visrt,  est  

Office/outpatient  visrt.  est  

Offtce/outpatient  visit,  est  

Office/outpatient  visrt,  est  

Office/oulpatient  visit,  est  

Initial  hospital  care    

Initial  hospital  care  

Initial  hospital  care  

Subsequent  hospital  care 

Subsequent  hospital  care 

Subsequent  hosprtal  care 

Observ/hosp  same  date  

Hospital  discharge  day  

Hospital  discharge  day  

Office  consultation  

Office  consultation  

Office  consultation  

Office  consultation  

Office  consultation  

Initial  inpatient  consult 

Initial  inpatient  consult  

Initial  inpatient  consult  

Initial  inpatient  consult     

Initial  inpatient  consult  

Follow    up  inpatient  consult 
Follow     up  inpatient  consult  . 
Follow    up  inpatient  consult  . 

Emergency  dept  visit    

Emergency  depi  visit  

Emergency  depi  visit  

Emergency  dept  visit  

Cntical  care,  first  hour  

Critical  care,  addl  30  mm  

Nursing  facility  care  

Nursing  facility  care  

Nursing  facility  care 

Nursing  fac  care,  subseq  

Nursing  fac  care,  subseq  

Nursing  fac  care,  subseq  

Home  visit,  est  patient 

Home  visit,  est  patient    

Admin  influenza  virus  vac  

Admin  p>neurTK>coccal  vaccine 
Admin  tiepatitis  b  vaccine 


Non-FaaWy 


OM 


103  53 

51  04 

273,30 

N/A 

123  44 

61  18 

91.22 

N/A 

N/A 

25  34 

905 

99.91 

4814 

230  59 

35.48 

61.54 

91  95 

130  68 

16615 

2027 

36  20 

50  32 

78.91 

115.84 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

47  06 

87  24 

11584 

164  34 

21285 

N/A 

N/A 

N/A 

N/A 

r^A 

hJ/A 

N/A 

N/A 

N/A 

f^A 

N/A 

N/A 

20687 

108  24 

70  23 

96.57 

11873 

4018 

6190 

84  34 

73  85 

166  52 

398 

398 

398 


9651 

47  74 
246  64 

N/A 

116  23 

57  77 

85  44 

N/A 

N/A 

24  91 

830 

97  55 

45  32 

217,58 

33.55 

5881 

87  17 

124.19 

158.43 

19  37 

34  25 

48  08 
75  06 

11000 

l»4/A 

N/A 

N/A 

N/A 

t^A 

N/A 

N/A 

N/A 

tM/A 

44  62 

83  02 

109  66 

15601 

202  36 

N/A 

U/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

197  52 

101  35 

66  76 

90  96 

11277 

38.40 

5881 

80  60 

69  88 

157  74 

726 

726 

726 


% 
Chang* 


-7 

-6 

-10 

I^A 

-6 

-6 

-6 

N/A 

N/A 

-2 

-8 

-2 

-6 

-6 

-5 

-4 

-5 

-5 

-5 

-4 

-5 

-4 

-5 

-5 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

-5 

-5 

-5 

-5 

-5 

N/A 

N/A 

N/A 

N/A 

N/A 

U/A 

WA 

H/A 

N/A 

N/A 

H/A 

H/A 

-5 

-6 

-5 

-5 

-5 

-4 

-5 

-4 

-5 

-5 

82 

82 

82 


Fablity 


Old 


98  82 
46  33 
273  30 
7638 
87  96 
35  84 

58  64 
788.06 
582  45 

t^A 

905 

N/A 

48.14 

230.59 

31  13 
45.61 
69.50 

102.81 

136.47 

8.69 

23  17 

34.03 

56.11 

90.50 

6516 

108  24 

150  95 

32  58 
53  57 
76  38 

21466 
6624 
90.86 

33  30 

68  05 
9014 

133.58 

177  01 

34.75 

69  86 
95  20 

136  83 
188  60 
21  72 
43  44 
64  80 
26  43 

59  37 
92  67 

144.80 

198.37 

98  82 

60  09 
80  72 

100.27 
30  05 
49  95 

70  95 
N/A 
hUA 
N/A 
N/A 
N/A 


94.09 

44  97 

246  64 

67  11 

83.02 

33.90 

55.35 

752.72 

559.01 

N/A 

830 

N/A 

45.32 

21758 

29  40 
43.24 
66.07 
97  55 

129  37 

830 

21  79 

32  52 

53  27 

85  79 

61.92 

102.74 

142.86 

30  79 
50  85 
72  30 

203  75 
65  03 
88.21 

31  13 
64  00 
8510 

126.26 
167  06 

32  86 
6607 
90  29 

129  72 
178  49 
20  76 
41  16 
61  23 
25  25 

56  73 
88.56 

138  02 

18818 

94  09 

57  42 
76.45 
9513 
2871 
47  39 
67  45 

N/A 

r^A 

N/A 
N/A 
N/A 


Change 


_L 


-5 
-3 
-10 
-12 
-6 
-5 
-6 
-4 
-4 
N/A 
-8 
N/A 
-6 
-6 
-6 
-5 
-5 
-5 
-5 
-4 
-6 
-4 
-5 
-5 
-5 
-5 
-5 
-5 
-5 
-5 
-5 
-2 
-3 
-7 
-6 
-6 
-5 
-6 
-5 
-5 
-5 
-5 
-5 
-4 
-5 
-6 
-4 
-4 
-4 
-5 
-5 
-5 
-4 
-5 
-5 
-4 
-5 
-5 
N/A 
N/A 
N/A 
N/A 
N/A 


B.  Proposed  Productivity  Adjustment  to 
the  MEI 

As  indicated  in  section  VLB.  of  this 
final  rule,  we  are  adopting  the  proposed 
change  to  the  methodology  for  adjusting 
for  productivity  in  the  MEI.  We  will  use 
the  10-year  moving  average  of  private 
nonfarm  business  (economy-wide) 
multifactor  productivity  applied  to  the 


entire  index  to  calculate  the  MEI 
beginning  in  CY  2003.  The  prior  method 
accounted  for  productivity  by  adjusting 
the  labor  portion  of  the  MEI  by  the  10- 
year  moving  average  change  in  private 
nonfarm  business  (economy-wide)  labor 
productivity.  Our  reasons  for  proposing 
this  change  and  the  alternatives  we 


considered  are  discussed  in  detail  in 
section  VI. 

We  believp  that  we  have  developed  a 
revised  MEI  methodology  that  is 
technically  superior  to  the  currrnt  MEI 
and  more  adequately  reflects  annual 
changes  in  the  cost  of  furnishing 
services  in  efficient  physicians' 
practices.  The  change  to  the  MEI  will 
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raise  the  index  by  0,7  percentage  points 
from  2.3  percent  to  .3  0  percent  for  2003 
We  estimate  that  this  change  will 
increase  Federal  expenditures  by  SI 50 
mjilion  in  FY  2003   The  outyear  impact 
is  a  function  of  numernu>^  ec:onomic 
variables  that  fluctuate  unpredictably 
Our  estimate  of  the  impact  beyond  FY 

2003  is  based  on  projections  of  both  the 
current  and  revised  index   We  estimate 
the  change  would  increase  Federal 
expenditures  by  S340  million  in  FY 

2004  and  S.550  million  in  FY  2005, 

C.  Site  of  Service 

Relative  values  for  practice  expense 
are  determined  for  both  "facility"  and 
"non-facility"  settings,  {See  Addendum 
B.)  We  are  clarifying  whether  a  given 
place  of  service  is  either  a  facility  or 
non-facility  site  for  purposes  of 
determining  Medicare  payment.  This 
clarification  should  benefit  physicians, 
providers,  and  Medicare  contractors  by 
making  the  payment  rules  clearer  We 
are  updating  the  facility  and  non-facility 
designations  for  several  new  place-of- 
service  codes  and  changing  the 
designations  for  several  already  in 
existence.  The  update  for  the  new  place- 
of-service  codes  will  have  no  effect  on 
Medicare  spending.  The  place-of-service 
codes  in  which  we  are  changing  the 
designation  are  infrequently  used  for 
physician  fee  schedule  services.  This 
rule  could  result  in  a  minor 
redistribution  in  payment  among 
physician  fee  sc;hedule  ser\ices  through 
the  practice  expense  budget-neutrality 
adjustments. 

D.  Pricing  of  Technical  Components 
(TC)  for  Positron  Emission  Tomography 
(PET)  Scans 

As  stated  earlier,  to  keep  pricing 
consistent  with  the  manner  in  which 
other  PET  scan  ser\ices  are  paid,  we  are 
changing  from  national  pricing  to  carrier 
pricing  for  the  TC  and  global  value  for 
HCPCS  code  GDI  25  Lung  Image  PET 
scans.  The  budgetary  impact  on  the 
Medicare  program  and  providers  would 
be  uncertain  since  we  do  not  know  the 
payment  amounts  that  carriers  would 
use  for  this  service. 

E.  Medicare  Qualifications  for  Clinical 
Nurse  Specialists  (CNSs) 

As  previously  stated,  we  are  revising 
regulations  regarding  qualifications  for 
CNSs  by  allowing  flexibility  as  to 
certifying  bodies.  We  believe  this 
change  will  make  the  Medicare 
requirements  more  consistent  with 
criteria  for  nurse  practitioners.  We  also 
believe  there  will  be  additional 
enrollment  of  CNSs  that  will  qualif\-  for 
Medicare  enrollment  We  expect  that 


this  policv  will  have  little  effect  on 
Medicare  expenditures. 

f  Process  To  Add  or  Delete  Services  to 
the  Definition  of  Telehealth 

We  are  finalizing  a  process  for  adding 
or  deleting  services  from  the  list  of 
telehealth  ser\'ices.  In  addition,  we  are 
adding  psychiatric  diagnostic  inter\iew 
examinations.  CPT  code  90801.  to  the 
list  of  Medicare  telehealth  services.  We 
believe  this  will  have  little  effect  on 
Medicare  expenditures. 

G.  Change  in  Global  Period  for  CPT 
code  77789  (Surface  Application  of 

Radiation  Source 

We  are  changing  the  global  period  for 
CPT  code  7  7789  (surface  application  of 
radiation  source)  from  a  90-day  global 
period  to  a  000-dav  global  period.  We 
believe  phvsicians  that  furnish  these 
services  will  benefit  from  this  change 
because  it  will  simplif\-  their  billing 
processes  We  do  not  expect  it  will  have 
a  significant  impact  on  the  Medicare 
program  because  the  change  will  reflect 
current  practices. 

H.  New  HCPCS  G-Codes 

In  section  K  we  discuss  new  G-codes 
for — treatment  of  peripheral 
neuropathy;  current  perception  sensory 
ner\'e  conduction  threshold  tests:  PET 
codes  for  breast  imaging;  and  home 
prothrombin  time  INR  monitoring  for 
anticoagulation  management.  We  have 
withdrawn  our  proposal  for  a  new  G 
code  for  bone  marrow  aspiration  and 
biopsy  on  the  same  date  of  service.  All 
G  codes  except  for  the  G  code  for  bone 
marrow  aspiration  and  biopsy  on  the 
same  date  of  service  have  been 
implemented  during  CY  2002  through 
Program  Memoranda  as  a  result  of 
national  coverage  decisions  or  the  need 
to  clarif}'  payment  policy.  As  stated,  we 
are  not  proceeding  with  a  G  code  for 
bone  marrow  aspiration  and  biopsy  on 
the  same  date  of  service. 

/.  Endoscopic  Base  For  Urology  Codes 

We  are  correcting  the  pricing  of 
certain  endoscopic  services.  As  we 
previously  indicated,  we  will  use  CPT 
procedure  code  52000  as  the  endoscopic 
base  code  for  CPT  procedure  codes 
52234,  52235,  and  52240.  This  will 
result  in  a  reduction  in  payment  in 
instances  when  these  codes  are  billed  in 
conjunction  with  either  CPT  procedure 
code  52000  or  other  codes  that  have 
CPT  procedure  code  52000  as  the 
endscopic  base  code.  We  expect  the 
savings  will  be  negligible. 


/.  Physical  Therapy  and  Occupational 
Therapy  Caps 

There  were  no  proposals  made  in  this 
area.  The  imposition  of  the  physical  and 
occupafional  therapy  caps  will  occur  as 
a  result  of  application  of  section  4541(c) 
of  the  BBA.  While  section  221  of  the 
BBRA  and  section  421  of  BIPA  placed 
a  moratorium  on  application  of  these 
caps,  the  moratorium  expires  for 
physical  and  occupational  therapy 
services  furnished  after  December  31, 
2002.  We  estimate  that  application  of 
the  caps  will  reduce  Medicare 
expenditures  for  physical  and 
occupational  therapy  services  by  $240 
million  in  CY  2003. 

K.  Enrollment  of  Physical  and 
Occupational  Therapists  as  Therapists 
in  Private  Practice 

This  change  will  provide  flexibility' 
for  therapists  by  allowing  therapists  that 
meet  the  enrollment  criteria  to  enroll  in 
Medicare  without  regard  to  how  they 
are  organized  to  provide  services.  We  do 
not  expect  this  will  have  a  significant 
effect  on  Medicare  expenditures  because 
Medicare  pays  the  same  amount  for 
these  therapy  services  whether  they  are 
billed  directly  by  a  therapist  or  by  a 
physician  as  an  incident  to  service. 

L.  Screening  Fecal  Occult  Blood  Tests 

As  discussed  in  section  II. N  (1)  of  the 
preamble,  we  are  modifying  our 
regulations  to  allow  us  to  expand 
coverage  when  appropriate  for  (1) 
screening  fecal-occult  blood  tests  for  the 
early  detection  of  colorectal  cancer,  and 
(2)  additional  colorectal  cancer 
screening  tests  through  our  national 
coverage  determination  process.  These 
changes  will  allow  us  to  conduct  more 
timely  assessments  of  new  types  of 
colon  cancer  screening  tests  than  is 
normally  possible  under  the  standard 
rulemaking  process.  There  are  no  costs 
or  savings  to  the  Medicare  program 
associated  with  this  regulation  change. 

M.  j%dd-on  Anesthesia  Codes 

The  add-on  codes,  two  for  obstetrical 
anesthesia  (CPT  codes  01968  and  01969) 
and  one  for  bum  excisions  (CPT  code 
01953),  represent  low  volume  codes  for 
the  Medicare  population.  We  believe  the 
new  policy  for  add-on  codes  will  have 
a  negligible  impact  on  total  anesthesia 
payments. 

N.  Physician  Self-Referral  Prohibitions 

As  discussed  in  section  IV  of  this 
preamble,  we  are  updating  the  list  of 
codes  used  to  define  certain  designated 
health  services  for  the  purposes  of 
section  1877  of  the  Act.  We  are  not 
making  any  substantive  change  to  the 
description  of  any  designated  health 
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.  rvice  as  set  lorth  in  the  January  4. 

1)01  physician  self-referral  final  rule 
(66  FR  856).  Instead,  we  are  merely 
updating  our  list  of  codes  to  conform  to 
coding  changes  in  the  most  recent 
publication  of  CPT  and  HCPCS  codes. 

For  this  reason,  we  certify  that  the 
changes  we  are  making  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  or 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

O.  Critical  Access  Hospital  Emergency 
Services  Requirement 

We  anticipate  that  this  rule  will 
itduce  cost  for  small  CAHs.  Frontier 
area  and  remote  location  CAHs  will  no 
longer  be  limited  tn  hiring  only  a 
physician,  nurse  }'i n  titioner  or 
physician  assistant  to  provide 
emergency  coverage  in  the  absence  of 
the  sole  practitioner.  This  rule  will 
provide  relief  to  small  C.M!^  m  nif»'ting 
the  current  emergency  sl.tffiuj^ 
requirement  by  allowing  them  to  utilize 
a  registered  nurse  to  provide  emergency 
care  services  once  the  State  submits  a 
letter  to  us,  signed  by  the  Governor, 
following  consultation  with  the  State 
Boards  of  Medicine  and  Nursing,  and  in 
accordance  with  State  law,  requesting 
that  RNs  be  included  as  emergency 
personnel  in  §  485.618(d). 

P  Alternatives  Considered 

This  final  rule  contains  a  range  of 
policies.  The  preamble  identifies  those 
policies  when  discretion  has  been 
exercised  and  prf^J^nt*;  rationalp  for  our 
decisions,  mcludsuj.;  i  pifscntition  of 
nonselected  option.s   -x  »}  t  d  r  'h- 
critical  access  hospital  t'uu  rguiu  > 
services  requirement  which  is  provided 
separately). 

Critical  Access  Hospitals  Emergency 
Services  Personnel  Requirement 

We  considered  allowing  each  CAH  in 
.i  trniitier  area  or  remote  location  to 
imiividually  request  a  waiver  of  the 
requirements  at  §  485.618(a)  and  (d). 
Thf  statute  does  not  provide  authority 
t. .  vv  iu  >•  t  fio  requirement  for  continuous 
.  iiurgf-ncy  room  coverage.  Section 
1H.;()|(  )(B)(ii)  requires  a  qualifying  (iAH 
tn  riiai(.e  available  the  24-hour 
"inergency  care  services  that  a  State 
liftermines  are  necessary  for  ensuring 
access  to  emergency  care  services  in 
each  area  served  by  a  CAH.  However, 
we  believe  States  may  interpret 
emergency  care  services  to  alldw  CAHs 
to  use  a  RN  in  order  to  comply  with  the 
emergency  services  personnel 
requirement  stated  in  the  regulations  at 
^  485.618.  This  change  is  consistfnl 
with  (!ur  policy  of  respecting  Statf 
oversight  of  health  care  professiuas  b\ 


deferring  to  State  law  to  regulate 
professional  practice. 

Q.  Impact  on  Beneficiaries 

Although  changes  in  physicians' 
payments  were  large  when  the 
physician  fee  schedule  was 
implemented  in  1992,  we  detected  no 
problems  with  beneficiary  access  to 
care.  We  do  not  believe  that  there  would 
be  any  problem  with  access  to  care  as 
a  result  of  th>'  i  h  inki«"<  in  this  rule 
While  it  ha-^  S.-.n  sug>;ested  that  the 
negative  uj    l.itt   Iir  CY  2003  may  affect 
beneficiary  <u.<  >  -    '    i  n>'  we  note  that 
the  formula  to  dfttriuiii'j  this  update  is 
set  by  statute  and  this  regulation  cannot, 
and  does  not,  change  it 

As  indicated  above,  the  unpnsition  of 
the  physical  and  occupational  therapy 
caps  will  occur  as  a  result  of  application 
of  section  4541(c)  of  the  BBA.  It  is 
possible  that  application  of  physical  ami 
occupational  therapy  caps  will  have  an 
impart  on  Medicare  beneficiaries  either 
ttimugh  increased  liability  for  services 
exi  t-"ii!u'  Of  (  ip   T  fewer  services 
beiiif;  pr  >v  ui>'i   U.-  ontracted  with  the 
Urban  Institute  to  perform  analyses 
related  to  the  implementation  of  the 
therapy  caps,  based  on  an  analysis  of  a 
sample  of  therapy  services  provided 
from  CYs  1998  through  2000  The  draft 
reports  are  available  on  the  CMS 
website.  The  contractor  report  indicated 
that  in  CY  2000.  about  12  percent  of 
patients  who  received  therapy  services 
would  have  exceeded  the  caps  The  caps 
are  more  likely  to  be  exceeded  in  skilled 
nursing  facilities,  comprehensive 
outpatient  rehabilitatKin  facilities,  and 
other  rehabilitation  facility  settings  The 
caps  do  not  apply  to  outpatient  therapy 
services  provided  in  an  outpatient 
hospital.  The  report  does  not  make 
assumptions  about  changes  in  behavior 
in  rfspmi^f  tn  the  caps.  Without  more 
exji'iK'ih  >   v\  ith  the  caps,  it  is  difficult 
to  predict  the  precise  impact  on 
beneficiaries 

In  addition,  L.AHs  in  frontier  areai 
iiid  remote  location.s  will  be  able  to 
satisfy  the  CAH  emergeiu  \  servic  es 
personnel  requirement,  through  the 
addition  of  RNs  to  our  personnel 
rrquirfinents  and  beneficiaries  will 
fiavf  greater  access  to  care  through  tfu* 
utilization  of  RNs  providing  emergency 
care  services  to  patients 

In  accordant  f  with  the  provisiun.s  of 
Executive  ( )rder  1 2866,  the  Office  of 

Management  .ind  Budget  revif-wed  this 
regulation 


List  of  Subjects 

42  CFH  Part  410 

Health  facilities.  Health  professions. 
Kidney  diseases.  Laboratories, 
Medicare,  Rural  areas,  X-ravs. 

42  CFH  Part  4 1 4 

Administrative  practice  and 
proctnlure.  Health  facilities.  Health 

prnfesijinns    kidnev  diseasp<:.  Medicare, 
Kepnrtiiig  and  re(  nrdkecpjng 
re(juirenient,s.  Rural  areas.  X-rays. 

42  CFH  Part  485 

Grant  programs-health   Healtli 
facilities.  Medicaid    Medii  are. 
Reporting  and  re(  ordkeepmg 
requirements. 

For  the  reasons  set  forth  in  the 
preaiiitile  the  Centers  for  Medicare  & 
Medii  aid  Services  amends  42  CFR 
chapter  iV  as  follows: 

PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENERTS 

1.  The  autfiority  citation  for  (lart  4  10 
continues  to  read  as  follows 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  hi  §410.37.  paragraphs  (a)(l}(vl  and 
(a)(2)  are  revised  to  read  as  follows 

§410.37     Colorectal  cancer  screening 
tests.  Conditions  for  and  limitations  on 
coverage. 

(a)*   *   • 

(D*   *    • 

(v)  Other  tests  or  procedures 

established  hv  a  national  coverage 
determination,  and  modificatums  to 
tests  under  this  paragraph,  with  such 
frequency  and  payment  limits  as  CMS 
determines  appropriate,  in  consultation 
with  apprcjpriate  organizations 

(2)  Screening  fpctil  occult  hl{x>d  tfst 
means — 

(i)  A  guaiac  based  test  for  peroxidase 
activity,  testing  two  samples  from  each 
of  three  consecutive  stcioLs,  or 

(ii)  Other  tests  as  determined  by  the 
Secretary'  through  a  national  coverage 
determination 
•         *         •         •         « 

3.  Section  410  59  is  amended  as 

follows 

A   Paragraph  (()( V)(ii)((i)  is  revised. 

H    .'S  new  paragraph  (c)(l)(ii)(D)  is 
added 

C  A  new  paragraph  {c)(l)(ii)(E)  is 
added 

The  revision  and  additions  read  as 
follows: 

§  41 0.59     Outpatient  occupational  tfwrapy 
services.  Conditions 
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(c) 
(1) 
(ii)-    *    * 

(C)  An  unincorporated  solo  practice, 
partnership,  or  group  practice,  or  a 
professional  corporation  or  other 
incorporated  occupational  therapy 
practice. 

(D)  An  employee  of  a  physician 
group 

(E)  An  employee  of  a  group  that  is  not 
a  professional  corporation 
***** 

4.  Section  410.60  is  amended  as 
follows: 

A.  Paragraph  (c)(l){ii)(C)  is  revised 

B.  A  new  paragraph  (c)tl)(ii)(D)  is 
added. 

C  A  new  paragraph  (c)(l)(ii)(E)  is 
added 

The  revision  and  additions  read  as 
follows: 

§  41 0.60    Outpatient  physical  therapy 
services:  Conditions 

•  *         «  •  * 

(c)*   *   * 

(D*  *  * 
(ii)  *    *    * 

(C)  An  unincorporated  solo  practice, 
partnership,  or  group  practice,  or  a 
professional  corporation  or  other 
incorporated  physical  therapy  practice 

(D)  An  employee  of  a  physician 
group. 

(E)  An  employee  of  a  group  that  is  not 
a  professional  corporation. 
***** 

5.  Section  410  61  is  amended  by 
revising  paragraph  ld)(l)(iii)  to  read  as 
follows: 

§410.61     Plan  of  treatment  requirements 
for  outpatient  rehabilitation  services. 

idj  '    •    * 

(D*  *  * 

(iii)  The  occupational  therapist  that 

furnishes  the  occupational  therapy 

services. 

***** 

6.  Section  410.76  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows' 

§410  76     Clinical  nurse  specialists' 
services 

***** 

(b)*  *  * 

(3)  Be  certified  as  a  clinical  nurse 
specialist  bv  a  national  certifying  body 
that  has  established  standards  for 
clinical  nurse  specialists  and  that  is 
approved  by  the  Secretary-. 

•  *         *         *         * 

7.  Section  410.78  is  amended  as 
follows: 

a  Revise  the  heading  of  the  section. 
1)  Revise  the  introductory  text  of 
paragra[)h  (bj. 


c  Revise  paragraph  (h)(1). 
d  .^dd  a  new  paragraph  (f). 
The  revisions  and  additions  read  as 
follows: 

§410.76    Telehealth  services 

***** 

fb]  General  rule  Medicare  Part  B  pays 
for  office  and  other  outpatient  visits. 
professional  consultation,  psychiatric 
diagnostic  interview  examination, 
individual  psychotherapy,  and 
pharmacologic  manage.ment  furnished 
by  an  interactive  telecommunications 
system  if  the  following  conditions  are 
met 

[Ij  The  physician  or  practitioner  at 
the  distant  site  must  be  licensed  to 
furnish  the  service  under  State  law  The 
physician  or  practitioner  at  the  distant 
site  who  IS  licensed  under  State  law  to 
furnish  a  covered  telehealth  service 
described  in  this  section  may  bill,  and 
receive  payment  for  the  serxice  when  it 
is  delivered  via  a  telecommunications 
system. 
*         •         «         *         « 

[[]  Process  for  adding  or  aeleting 
services.  Changes  to  the  list  of  Medicare 
telehealth  services  are  made  through  the 
annual  physician  fee  schedule 
rulemaking  process. 

PART  414— PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

1.  The  authority  citation  for  part  414 
continues  to  read  as  follows: 

Authority:  Sees.  1102,  1871.  and  1881(b)(1) 
of  the  Social  Security  Act  (42  U.S.C.  1302. 
1395hh,  andl395rr{b)(l)). 

2.  Section  414,46  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§  414.46     Additional  rules  tor  payment  of 
anesthesia  services 

»  «  »  •  * 

(g)  Physician  involved  in  multiple 
anesthesia  services.  If  the  physician  is 
involved  in  multiple  anesthesia  services 
for  the  same  patient  during  the  same 
operative  session,  the  carrier  makes 
pa\  ment  according  to  the  base  unit 
associated  with  the  anesthesia  service 
having  the  highest  base  unit  value  and 
anestfiesia  time  that  encompasses  the 
multiple  services.  The  carrier  makes 
payment  for  add-on  anesthesia  codes 
according  to  program  operating 
instructions. 

3.  Section  414.65.  is  amended  as 
follows: 

a.  Revise  the  heading  of  the  section. 

b.  Revise  paragraph  (a)(1), 

c.  Revise  paragraph  (b)  introductory 
text. 

The  revisions  read  as  follows: 


§414.65     Payment  tor  teieheatth  service*. 

(a)  *'  *  * 

(1)  The  Medicare  payment  amount  for 
office  or  other  outpatient  visits, 
consultation,  individual  psychotherapy, 
psychiatric  diagnostic  interview 
examination,  and  pharmacologic 
management  furnished  via  an 
interactive  telecommunications  system 
is  equal  to  the  current  fee  schedule 
amount  applicable  for  the  service  of  the 
physician  or  practitioner, 
***** 

(b)  Originating  site  facility  fee  For 
telehealth  services  furnished  on  or  after 
October  1,2001: 


PART  485— CONDITIONS  OF 
PARTICIPATION:  SPECtALlZED 
PROVIDERS 

Part  485  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  485 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the  Act 
(42  U.S.C.  1302  and  1396hh). 

2.  Section  485.618  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§485.618     Condition  ot  parttcipaton 
Emergency  services 
....  * 

(d)  Standard:  Personnel.  (1)  Except  as 
specified  in  paragraph  {d)(2)  of  this 
section,  there  must  be  a  doctor  of 
medicine  or  osteopathy,  a  physician 
assistant,  or  a  nurse  practitioner,  with 
training  or  experience  in  emergency 
care  on  call  and  immediately  available 
by  telephone  or  radio  contact,  and 
available  on  site  within  the  following 
timeframes: 

(i)  Within  30  minutes,  on  a  24-hour  a 
day  basis,  if  the  CAH  is  located  in  an 
area  other  than  an  area  described  in 
paragraph  (d)(l)(ii)  of  this  section;  or 

(ii)  Within  60  minutes,  on  a  24-hoiu' 
a  day  basis,  if  all  of  the  following 
requirements  are  met: 

(A)  The  CAH  is  located  in  an  area 
designated  as  a  frontier  area  (that  is',  an 
area  with  fewer  than  six  residents  per 
square  mile  based  on  the  latest 
population  data  published  by  the 
Bureau  of  the  Census)  or  in  an  area  that 
meets  the  criteria  for  a  remote  location 
adopted  by  the  State  in  its  rural  health 
care  plan,  and  approved  by  CMS.  under 
section  1820(b)  of  the  Act, 

(B)  The  State  has  determined,  under 
criteria  in  its  rural  health  care  plan,  that 
allowing  an  emergency  response  time 
longer  than  30  minutes  is  the  only 
feasible  method  of  providing  emergency 
care  to  residents  of  the  area  served  by 
the  CAH. 
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(C)  The  State  maintains 
documentation  showing  that  the 
response  time  of  up  to  60  minutes  at  a 
particular  CAH  it  designates  is  justified 
because  other  available  alternatives 
would  increase  the  time  needed  to 
stabilize  a  patient  in  an  emergency- 

(2)  A  registered  nurse  satisfies  the 
personnel  requirement  specified  in 
paragraph  (d)(1)  of  this  section  for  a 
temporary  period  if — 

(i)  The  CAH  has  no  greater  than  10 
beds; 

(ii)  The  CAH  is  located  in  an  area 
designated  as  a  frontier  area  or  remote 
location  as  described  in  paragraph 
(d)(l)(ii)(A)  of  this  section; 

(iii)  The  State  in  which  the  CAH  is 
located  submits  a  letter  to  CMS  signed 
by  the  Governor,  following  consultation 
on  the  issue  of  using  RNs  on  a 
temporary  basis  as  part  of  their  State 
ruraJ  healthcare  plan  with  the  State 
Boards  of  Medicine  and  Nursing,  and  in 
accordance  with  State  law,  requesting 
that  a  registered  nurse  with  training  ami 
experience  in  emergency  care  be 
included  in  the  list  of  personnel 
specified  in  paragraph  {d)(l)  of  this 
section.  The  letter  from  the  Governor 
must  attest  that  he  or  she  has  consulted 
with  State  Boards  of  Medicine  and 
Nursing  about  issues  related  to  access  to 
and  the  quality  of  emergency  services  in 
the  States.  The  letter  from  the  Governor 
must  also  describe  the  circumstances 
and  duration  of  the  temporary  request  to 
include  the  registered  nurses  on  the  list 
of  personnel  specified  in  paragraph 
(d)(1)  of  this  section; 

(iv)  Once  a  Governor  submits  a  letter, 
as  specified  in  paragraph  (d)(2)(ii)  of 
this  section,  a  CAH  must  submit 
documentation  to  the  State  survey 
agency  demonstrating  that  it  has  been 
unable,  due  to  the  shortage  of  such 
personnel  in  the  area,  to  provide 
adequate  coverage  as  specified  in  this 
paragraph  (d). 

(3)  The  request,  as  specified  in 
paragraph(d)(2)(ii)  of  this  section,  and 
the  withdrawal  of  the  request,  may  be 
submitted  to  us  at  any  time,  and  are 
effective  upon  submission. 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  November  26,  2002. 

Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Services. 

Approved:  December  12,  2002. 

i  oniim   < ,     I  hdiiipsdii 
Secrvtary. 

Note:  These  addenda  will  not  appear  in  the 
Code  of  Federal  Regulations. 


Addendum  A — hxplanation  and  Ls*-  of 
Addenda  B 

The  addenda  on  the  following  pages 
provide  various  data  pertaining  to  the 
Medicare  fee  schedule  for  physicians' 
services  furnished  in  2003.  Addendum 
B  contains  the  RVUs  for  work,  non- 
facility  practice  expense,  facility 
practice  expense,  and  malpractice 
expense,  and  other  information  for  all 
services  included  in  the  physician  fee 
schedule. 

In  previous  years,  we  have  listed 
many  services  in  Addendum  B  that  are 
not  paid  under  the  physician  fee 
schedule.  To  avoid  publishing  as  many 
pages  of  codes  for  these  services,  we  are 
not  including  clinical  laboratory  codes 
and  most  alpha-numeric  codes 
(Healthcare  Common  Procedure  Coding 
System  (HCPCS)  codes  not  included  in 
err'  in  AdiHpndum  R 

Aildenduin  B     .!mu  Relative  \  ,iliie 
I  nifs  and  Related  Information  I  v«*d  in 
Delerniinint;  Medu  are  Payments  tor 

This  addendum  contains  the 
following  information  for  each  CPT 
code  and  alphanumeric  HCPCS  code  for 
services  that  may  be  paid  under  the 
physician  fee  schedule  as  well  as  all  G 
codes 

1.  CPT/HCPCS  code.  This  is  the  CPT 
or  alphanumeric  HCPCS  number  for  the 
service.  Alphanumeric  HCPCS  codes  are 
included  at  the  end  of  this  addendum. 

2.  Modifier.  A  modifier  is  shown  if 
there  is  a  technical  component  (modifier 
TC)  and  a  professional  component  (PC) 
(modifier  -26)  for  the  service.  If  there  is 

a  PC  and  a  TC  for  the  service, 
Addpnrinrn  R  f-nntiun';  thrnf  (entries  for 
the  c.d.l.'  { )ii.'  !<r  ;hi'  4ln!),ii  '.  alues  (both 
professional  and  technical);  une  for 
modifier  -26  (PC);  and  one  for  modifier 
TC.  The  global  service  is  not  designated 
by  a  modifier,  and  physicians  must  bill 
using  the  code  without  a  modifier  if  the 
physician  furnishes  both  the  PC  and  the 
TC  of  the  service. 

Modifier  -53  is  shown  for  a 
discontinued  procedure.  There  will  be 
RVUs  for  the  code  (CPT  code  45378) 
with  this  modifier. 

3.  Status  indicator.  This  indicator 
shows  whether  the  CPT/HCPCS  code  is 
in  the  physician  fee  schedule  .mi 
whether  it  is  sepanitelv  pnvaM'   ;!  'h" 
service  is  covereci 

A  =  Active  code.  These  codes  are 
separately  payable  under  the  fee 
schedule  if  covered.  There  will  be  RVUs 
for  codes  with  this  st<jt  Us  Tlir  [r'Miice 
of  an  "A"  indicator  (in.-,  nt  Hi.  ,ui  'nat 
Medicare  has  made  a  national  decision 
regarding  the  coverage  of  the  service. 
Carriers  remain  responsible  for  coverage 


ilfi  1  Ml  Ills  111  thf  alisence  of  a  iMtion.il 
Medicare  [xilu  \ 

B  =  Bundled  mdv-  PdMiient  fur 
covered  services  is  always  bundled  into 

|i,n  mi'iit  fi  ir  >  ithtT  si-rv  ices  not  specified. 
liliVl  s  arc  shnwn   ttii'v  are  not  used  for 
Medicare  pa\  iin'iit   It  tii's,-  s.-rx  ices  are 
covered,  pavnu'ut  tur  tluan  !.■>  subsumed 
bv  the  payment  for  the  services  to  which 
lh''\   .ire  !iu  l(ieiit    \:\u  t'\,(i;!  [ilc  l^  d 
^•■i.'|iii,  me  Lali  frfjin  d  tinsjutal  nursi' 
!•  c  li'iing  care  of  a  patient.) 

L  =  Carrier  priron  rnrln  Carrinrs  wi!! 
establish  RVl  s  ami  [i.i\  in-'ut  .liU'  iunts 
for  th.-M'  M'r\  11  cs   i^-'iktmIK  I'li  d  case- 
hv-!  .1st'  ti.isis  !i  iil.  iv\jii>;  rcvii'u  (if 

.i'M  UlllfliSdtii'Il     sill  h  ds  ,i!l  npiTdlU"' 

report. 

D  =  Deleted  code  These  codes  are 
deleted  cff'M  nvc  with  th«'  t»'t;uuii!i>.;  <>\ 
the  calendar  \.ir 

E  =  Ex'  iuiit'ii  frniii  pti\  sK  idii  fee 
schedule  bv  n'uul.itinii    these  codes  are 
for  items  or  si'r\  k  cs  th.il  we  rhose  to 
exclude  Irnin  thf  ph\'sii  laii  fee  sc liednie 
payment  !i\  rfiiuiatinn    Nn  K\'l  s  are 
shiiVNii    aiiii  111  I  jiavnifnt  iiiav  hf  iiiaiii' 
under  the  ph\  sk  laii  fee  s(  heciule  for 
these  code'!*.  Pdvnieut  inr  them    if  they 
are  covered,  continues  under  reasimdhie 
charge  or  otfier  payment  prm  ednr'-s 

F  =  Deleteii  dis,  i.ntimied  i  mies  ( :ode 
not  subject  ti  i  i  mo  d.iv  t;i  ii  e  nerimi 

G  =  Code  m.t  \aiid  lui  .Meiin  are 
purposes.  Medu  .tre  does  not  lei    .ionize 
codes  a'-sie.iie.i  !t\;s  status   Mi'du  are 
uses  anothei      ui..  tur  repnrtmg  nt  and 
payment  for  the,e  s,  r\  ices. 

H  =  Deleted  iniMJitier  Hither  the  TC  or 
PC  component  sh  i\sii  ti  i  the  code  has 

been    d.deted     .illd   the   ilelrted 

component  is  siiou  n  in  the  data  base 
with  the  H  status  indicator.  (Code 
subject  to  a  90-day  grace  period.) 

1  =  Not  valid  for  Medicare  purposes. 
Medicare  uses  another  code  for  the 
reporting  of,  and  the  payment  for  these 
services.  (Code  NOT  subject  to  a  90-day 
grace  period.) 

N  =  Noncovered  service.  These  codes 
are  noncovered  services.  Medicare 
payment  may  not  be  marlr  for  these 
codes.  If  RVUs  are  su   vs  n   they  are  not 
used  for  Medic  are  pa\  nient 

P  =  Bundled  or  exc  lulled  c.udu.  There 
are  no  K\'I  s  fur  these  services.  No 
separate  pa\  nient  shoulii  he  made  for 
them  under  tlie  phvsu  lan  fee  schedule. 

— If  the  item  or  service  is  covered  as 
inrident  to  .a  plivsician'^^  service  and  is 
furnished  on  tlie  same  i\a\  as  .i 
pfu  sii  laii  s  ser\l(  e,  p,i\  nient  fur  it  IS 
buiuiied  iiitfj  the  pa)  nient  fur  tfie 
physician's  service  to  which  it  is 
incident  (an  example  is  an  elastic 
bandage  furnished  by  a  physician 
incident  tu  .i  physician's  service). 

— If  the  item  ur  service  is  covered  as 
other  than  incident  to  a  physician's 
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service.  It  IS  excluded  from  the 
physician  fee  schedule  (for  example 
colostomy  supplies)  and  is  paid  under 
the  other  payment  provisions  of  the  Act 

K  =  Restricted  coverage.  Special 
coverage  instructions  apply.  If  the 
service  is  covered  and  no  RVUs  are 
shown,  it  is  carrier-priced 

T  =  Injections.  There  are  RVUs  for 
these  services,  but  thev  are  only  paid  if 

ttiere  ,ire  no  other  ser\  ices  payable 
under  tile  ptusu  lan  fee  schedule  billed 
on  tile  same  date  h\  the  same  provider 
If  any  other  services  payable  under  the 
physician  fee  schedule  are  billed  nn  the 
same  date  bv  the  same  provider,  these 
services  are  bundled  into  the  servicels) 
for  which  payment  is  made. 

.\  -  Exclusion  by  law.  These  codes 
represent  an  item  or  service  thdt  is  not 
within  the  definition  of  "phvsu  lans 
services"  for  physician  fee  schedule 
payment  purposes.  No  RVUs  are  shown 
for  these  codes,  and  no  payment  may  be 
made  under  the  physician  fee  schedule. 
(Examples  are  ambulance  services  and 
clinical  diagnostic  laboratory  services.) 

4.  Description  of  code.  This  is  an 
abbreviated  version  of  the  narrative 
description  of  the  code. 

5.  Physician  work  RVUs.  These  are  the 
RVUs  for  the  physician  work  for  this 


service  in  2U03   C'ddes  that  are  nut  used 
for  Medicare  payment  are  iiientified 
with  a  "  +  ." 

b  Facility  practice  expense  RVUs. 
These  are  the  fully  implemented 
resource-based  practice  expense  RVUs 
for  facility  settings.  An  "NA"  in  the 
facility  column  means  that  we  do  not 
pay  for  the  service  in  a  facility  setting. 
For  instance,  we  do  not  pay  using,the 
phvsician  fee  schedule  for  the  global  or 
technical  component  of  a  radiology 
ser\  ice  or  other  diagnostic  test  in  a 
fd<  ilit\  setting.  Also,  there  is  no 
pa\ meat  in  a  facility  setting  for 
"incident  to"  services  (services  that  do 
not  have  physician  work  RVUs). 
Payment  is  included  in  our  payment  for 
institutional  services. 

7.  Son-facility  practice  expense 
RVUs.  These  are  the  fully  implemented 
resource-based  practice  expense  RVUs 
for  non-facility  settings.  An  "NA"  in  the 
nonfacility  column  means  that  the 
service  is  generally  not  provided  outside 
of  hospitals  and  we  do  not  have 
information  upon  which  to  determine  a 
price.  In  most  cases,  these  are  major 
surgical  services. 

8.  Malpractice  expense  RVUs.  These 
are  the  RVUs  for  the  malpractice 
expense  for  the  service  for  2003. 


9.  Facility  total.  This  is  the  sum  of  the 
work,  fully  implemented  facility 
practice  expense,  and  malpractice 
expense  RVUs. 

10.  Non-facility  total.  This  is  the  sum 
of  the  work,  fully  implemented  non- 
facility  practice  expense,  and 
malpractice  expense  RVUs. 

1 1 .  Global  period.  This  indicator 
shows  the  number  of  days  in  the  global 
period  for  the  code  (0,  10,  or  90  days). 
An  explanation  of  the  alpha  codes 
follows: 

MMM  =  The  code  describes  a  service 
furnished  in  uncomplicated  maternity 
cases  including  antepartum  care, 
delivery,  and  postpartum  care.  The 
usual  global  surgical  concept  does  not 
apply.  See  the  1999  Physicians'  Current 
Procedural  Terminology  for  specific 
definitions. 

XXX  =  The  global  concept  does  not 
apply. 

YYY  =  The  global  period  is  to  be  set 
by  the  carrier  (for  example,  unlisted 
surgery  codes). 

ZZZ  =  Code  related  to  another  service 
and  is  always  included  in  the  global 
period  of  the  other  service.  (Note: 
Physician  work  is  associated  with  intra 
service  time  and  in  some  instances  the 
pre-  and  post-service  time.) 
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Addendum  B.— Relative  Value  Units  RvuSi 


Related  Information 


CPTV 
HCPCS' 


OOOIT 

0002T 

0003T 

0005T 

0006T 

0007T 

0008T 

0009T 

001  OT 

001  2T 

001  3T 

001 4T 

001  6T 

001 7T 

001  8T 

001  9T 

0020T 

0O21T 

0023T 

0024T 

0025T 

0026T 

0027T 

002eT 

0029T 

0030T 

0031T 

0032T 

0033T 

0034T 

0035T 

0036T 

00377 

0038T 

0039T 

0040T 

0041T 

0042T 

0043T 

0044T 

10021 

10022 

10040 

10060 

10061 

10080 

10081 

10120 

10121 

10140 

10160 

10180 

11000 

11001 

11010 

11011 

11012 

11040 

11041 

11042 

11043 

11044 

11055 

11056 

11057 

11100 

11101 

11200 

11201 

11300 

11301 


KAOD 


Status 


C 
C 
C 
C 
C 
C 
C 
C 
C 

c 
c 
c 
c 
c 
c 
c 

A 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
R 
R 
A 
A 
A 
A 
A 
A 


Descnplion 


ErxJovas  ropr  abdo  ao  aneurys 

ErKk)vas  repr  abdo  ao  aneutys 

Cervicography       

Perc  cath  stent/brain  cv  art  ^ 

Perc  catti  stent/brain  cv  art  

Perc  calti  stent/brain  cv  art  

Upper  gi  erxJoscopv  w/sutur«  

Enbomelnal  cryoablatKxi     

Tb  tost  gamma  interferon  

OsteocfK>ndral  knee  auiografi 

Oaleochondral  Kr>ee  alograR  

Maniscal  transplant.  kr>ee  

Thermotx  ctiorotd  vase  les«n     

Photocoagulat  macular  drusen  

Transcranial  magnetic  stimul    

Extracorp  shock  wave  tx,  ms  

Extracorp  shock  wave  tx.  ft 

Fetal  oximetry,  tmsvag/cerv  

Phenofype  drug  lest,  hiv  1   

Transcath  cardiac  reduction _.. 

Ultrasonic  pachymetry        

Measure  remnant  lipoproteins 

Endoscoptc  epidural  (ysis  

Dexa  IxxJy  composition  stixty  

Magnetic  tx  lor  irx:ontinerx*  

Ant^jrothromtjin  anlrtxxty   

Spwuloscopy  

SpecukMcopy  w/direct  sample 

Erxtovasc  taa  repr  inct  sutxd  

Endovasc  taa  repr  w/o  subd  

Insert  endovasc  prosth.  taa 

Endovasc  prosth  taa.  add-on  

Artery  transpose/endovas  taa    

Rad  endovasc  taa  rpr  w/cover  

Rad  s/i.  endovasc  taa  repair    

Rad  s/i  erxlovasc  taa  prosth  

Delect  ur  inlect  agnt  w/cpas  

Ct  perfusion  w/contrast.  cW  

Co  expired  gas  analysis   

Wt>ole  body  photography  

Fna  w/o  image 

Fna  w/image    

Acne  surgery  

Drainage  of  skin  abscess  ...: 

Drainage  of  skin  abscess  

Drair>age  of  pikxiidal  cyst  

Drair^ge  of  pilonidal  cyst 

Remove  foreign  txxJy    

RenrK>ve  foreign  txxty       

Drainage  of  hematoma/fluid  

Puncture  drainage  of  lesion  

Complex  drainage,  wound  

Debride  infecled  skm    

Debride  infected  skin  add-on  

Debnde  skin,  fx        

Debnde  skin/muscle,  fx  

Debnde  skin/muscle/bone.  fx  

Debnde  skin,  partial    

Oflbnde  skin,  full      

Debride  skin/tissue  

Debnde  tissue/muscle     

Debnde  tissue/muscle/txxie  

Tnm  skin  lesion  

Tnm  skin  lesions,  2  to  4 

Tnm  skin  lesions,  over  4  

Biopsy  of  skin  lesion  

Biopsy,  skin  add-on  

RefTwval  of  skin  tags 

Remove  skin  tags  add-on  

3have  skin  lesion  

Stiave  skin  lesion    


'  CPT  codes  and  descnptions  only  are  copyngm  2002  American  Medical  Association  All  RigTits  hh- 
'  Copyright  2002  Amencan  Dental  Association  Al  riglUs 
>->  liKicalas  RVUs  are  not  used  for  Medicare  payment 


PtTvsician 
Wor1( 

Non- 
FaciMy 

Faolily 
PE 

Mal- 
practice 

rton- 
FadlJty 

Facility 
Total 

Gtobal 

RVUs^ 

PERVUs 

RVUs 

RVUs 

Total 

0.00 

000 

000 

000 

0.00 

000 

XXX 

0.00 

000 

000 

000 

000 

000 

XXX 

0.00 

000 

000 

000 

000 

0.00 

XXX 

0.00 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

0.00 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

0.00 

XXX 

0.00 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

0.00 

0.00 

000 

000 

000 

0.00 

XXX 

0.00 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

006 

146 

002 

001 

1.53 

009 

XXX 

0.00 

000 

000 

000 

000 

0.00 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

0.00 

000 

0.00 

XXX 

000 

0.00 

0.00 

0.00 

000 

000 

XXX 

000 

000 

0.00 

000 

aoo 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

0.00 

000 

0.00 

000 

000 

000 

XXX 

0.00 

000 

000 

0.00 

000 

000 

XXX 

0.00 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

0.00 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

0.00 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

aoo 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

0.00 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

0.00 

0.00 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

1.27 

237 

MA 

007 

371 

MA 

XXX 

1.27 

266 

1^ 

005 

398 

NA 

XXX 

1.18 

1  10 

071 

005 

233 

1.94 

010 

1.17 

149 

067 

006 

2.74 

1  92 

010 

240 

188 

1  41 

017 

4.45 

398 

010 

1  17 

213 

073 

009 

3.39 

1  99 

010 

245 

290 

1  55 

019 

554 

419 

010 

1  22 

1  54 

036 

010 

2.86 

1  68 

010 

269 

296 

179 

025 

5.90 

473 

010 

153 

149 

087 

015 

317 

255 

010 

1  20 

077 

042 

oil 

206 

1  73 

010 

225 

148 

1.27 

0.25 

398 

377 

010 

060 

064 

024 

005 

1  29 

089 

000 

0.30 

038 

Oil 

002 

070 

043 

777 

420 

240 

196 

045 

705 

6  61 

010 

495 

383 

260 

053 

9.31 

808 

000 

688 

551 

423 

089 

13  28 

12.00 

000 

050 

052 

0.21 

005 

107 

076 

000 

082 

066 

0.33 

006 

1  54 

1.21 

000 

1  12 

097 

047 

009 

218 

168 

000 

238 

3.57 

264 

024 

6.19 

526 

010 

306 

473 

391 

0.34 

813 

731 

010 

043 

0.51 

018 

0.02 

096 

063 

000 

0.61 

058 

0.26 

0.03 

122 

090 

000 

079 

065 

033 

0.04 

1.48 

1  16 

000 

0.81 

124 

038 

004 

209 

1.23 

000 

041 

038 

020 

002 

081 

063 

LU. 

077 

123 

031 

004 

2.04 

1  12 

010 

029 

056 

0  12 

002 

087 

043 

zzz 

051 

099 

022 

003 

153 

076 

000 

085 

1  10 

039 

004 

1.99 

1.28 

000 

RigTits  mhs*"  ."■ 

A;,/...  a:,.H  ' 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information — Continued 


OPT' 
HCPCS= 


MOC 


Status 


Description 


F>hysic«an 
Work 
RVUs3 


^4on- 

Fadlity 

PE  RVUs 


Facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


r*xi- 

Fadlity 

Total 


Facility 

Total 


Global 


11302  ... 

11303  ... 

11305  ... 

11306  ... 

11307  ... 

11308  ... 

11310  ... 

11311  ... 

11312  ... 

11313  ... 

11400  ... 

11401  ... 

11402  ... 

11403  ... 

11404  ... 
11406  ... 

11420  ... 

11421  ... 

11422  ... 

11423  ... 

11424  ... 
11426  ... 

11440  ... 

11441  ... 

11442  ... 

11443  ... 

11444  ... 
11446  ... 

11450  ... 

11451  ... 

11462  ... 

11463  ... 

11470  ... 

11471  ... 
11600 

11601  .. 

11602  .. 

11603  . 

11604  .. 
11606  .. 

11620  .. 

11621  .. 

11622  .. 

11623  .. 

11624  .. 
11626  .. 

11640  .. 

11641  .. 

11642  .. 

11643  .. 

11644  .. 
11646  .. 

11719  . 

11720  .. 

11721  .. 
11730  .. 
11732  ,. 
11740  .. 
11750  .. 
11752  .. 
11755  .. 
11760  .. 
11762  .. 
11765  .. 

11770  .. 

11771  .. 

11772  .. 

11900  .. 

11901  .. 

11920  .. 

11921  .. 

11922  .. 

11950  .. 

11951  .. 

11952  .. 


Shave  skin  lesion  

Stiave  sKir  lesion     

Stiave  sKin  lesion     , 

Shave  SKin  lesion 

Shave  sKin  lesion 

Shave  sKin  lesion 

Shave  skin  lesion     

Stiave  sKin  lesion     , 

Shave  sKin  lesion     , 

Shave  sKin  les'on 

Exc  tr-ext  b9*marg  0.5<Cfn  

Exc  tr-ext  b9*marg  0,6-1  cm  

Exc  tf-ext  bS-^n-iarg  1  1-2  cm  

Exc  tr-ext  b9+marg  2  1-3  cm  .... 
Exc  tr-exl  b9-marg  3  1-4  cm  .... 
Exc  tr-ext  b9*marg  >  4  0  cm  .... 
Exc  h-f-nk-sp  b9+marg  0.5  <  .... 
Exc  h-f-nk-sp  b9-t-marg  0.6-1  .... 
Exc  h-f-nk-sp  b9+marg  11-2  .... 
Exc  h-f-nk-sp  b9+marg  2.1-3  .... 
Exc  h-f-nk-sp  b9*marg  3  1-4  .... 
Exc  h-l-nk-sp  b9*marg  >  4  cm  . 
Exc  tace-mm  bS+marg  0  5  <  cm 
Exc  face-mm  b9+marg  0  6-1  cm 
Exc  face-mm  b9+marg  1  1-2  cm 
Exc  face-mm  b9+rnarg  2.1-3  cm 
Exc  face-mm  b9-i-fTiarg  3  1-4  cm 
Exc  face-mm  b9*niarg  >  4  cm  . 
Removal,  sweat  gland  lesion  ... 
Removal,  sweat  gland  lesion  .... 
Removal,  sweat  gland  lesion  .... 
Removal,  sweat  gland  lesion  ... 
Removal,  sweat  gland  lesion  .... 
Removal,  sweat  gland  lesion  .... 
Exc  tr-exl  mig+marg  0  5  <  cm  .. 
Exc  tr-ext  mig+marg  0.6-1  cm  ... 
Exc  tr-ext  mlg+marg  1  1-2  cm  ... 
Exc  tr-ext  mIg+marg  2.1-3  cm  ... 
Exc  tr-ext  mIg+marg  3.1-4  cm  ... 

Exc  tr-ext  mig-i-marg  >  4  cm  

Exc  h-f-nk-sp  mIg+marg  0.5  <  .. 
Exc  h-f-nk-sp  mIg+marg  0.6-1  ... 
Exc  h-f-nk-sp  mIg+marg  1.1-2  ... 
Exc  h-f-nk-sp  mig-i-marg  2  1-3  ... 
Exc  h-f-nk-sp  mlg+marg  3.1-4  ... 
Exc  h-f-nk-sp  mig+mar  >  4  cm  . 
Exc  face-mm  malig-i-marg  0.5  < 
Exc  face-mm  malig+marg  0.6-1 
Exc  face-mm  malig+marg  1.1-2 
Exc  face-mm  malig+marg  2  1-3 
Exc  face-mm  malig+marg  3  1-4 
Exc  face-mm  mlg+marg  >  4  cm 

Trim  nail(s)  

Debride  nail,  1-5   

Debnde  nail.  6  or  more  

Removal  of  nail  plate  

Remove  nail  plate  add-on  

Dram  blood  from  under  nail  

Removal  ot  nail  bed  

Remove  nail  bed'finger  tip  

Bk>psy.  nail  unit  

Repair  of  nail  bed  

Reconstruction  of  nail  bed  

Excision  of  nail  fold,  toe  

Removal  of  pilonidal  lesion  

Removal  of  pilonidal  lesion  

Removal  ot  pilonidal  lesion  

Injection  into  skin  lesions  

Added  skin  lesions  injectkm 

Correct  skin  color  defects  

Correct  skin  cokjr  defects  

Correct  skin  color  defects  

Therapy  for  contour  defects  

Ttierapy  for  contour  defects  

Therapy  for  contour  defects  


1.05 
1.24 
0.67 
0.99 
1.14 
1.41 
0.73 
1.05 
1.20 
1.62 
0.85 
1.23 
1.51 
1.79 
2.06 
2.76 
0.98 
1.42 
1.63 
2.01 
2.43 
3.78 
1.06 
148 
1.72 
2.29 
3.14 
4.49 
2.73 
3.95 
2.51 
3.95 
3.25 
4.41 
1.31 
1.80 
1.95 
2.19 
2.40 
3.43 
1.19 
1.76 
2.09 
2.61 
306 
430 
1.35 
2.16 
2.59 
310 
4.03 
5.95 
0.17 
0.32 
0.54 
1.13 
0.57 
0.37 
1  86 
2.67 
1.31 
158 
2.89 
0,69 
2.61 
5.74 
698 
0.52 
0.80 
1.61 
193 
049 
0.84 
1.19 
1.69 


1.30 
1.59 
0.84 
1.10 
1.29 
145 
1.11 
1.23 
1.43 
1.81 
208 
2.12 
2.28 
2.50 
284 
3.24 
1.81 
2.12 
2.30 
2  66 
2.93 
3.75 
2.27 
2.40 
2.66 
3.04 
3.64 
4.26 
4.12 
4.98 
4.10 
5.60 
4.54 
569 
253 
2.60 
2.73 
2.96 
3.27 
3.96 
2  49 
2.60 
2.87 
3.22 
3.61 
456 
2.54 
2.92 
3.30 
3.70 
4.63 
573 
0.25 
0.34 
044 
0.81 
0.30 
0.82 
1.72 
2.11 
1.11 
1.80 
2.24 
1.13 
298 
5.50 
6.41 
0.75 
0.72 
2.16 
252 
0.38 
1  22 
1.61 
1.97 


0.48 
0.54 
0.27 
043 
0.50 
0.61 
0.33 
0.50 
057 
074 
096 
1.08 
1  14 
1.35 
1  42 
1.68 
1.00 
1.18 
138 
149 
1.64 
2.15 
1.41 
1.59 
1.66 
1  90 
2.28 
2.88 
0.98 
143 
0.95 
1.57 
1.23 
1  72 
0.99 
1.24 
1.29 
1.35 
1.41 
1.76 
0.97 
1.27 
1.42 
1.62 
1.81 
244 
1  14 
1.57 
1.77 
2.01 
2.56 
3.60 
0.07 
013 
0.21 
0.44 
0.23 
0.14 
0.77 
1.76 
0.56 
1.25 
1.88 
0.49 
1.23 
3.91 
4.36 
0.22 
0.36 
0.80 
1.00 
0.26 
0.42 
0.52 
0.70 


0.05 
0.06 
004 
0.05 
0.05 
0.07 
0.04 
005 
0.06 
009 
006 
0.09 
012 
0.16 
018 
0.25 
008 
0.11 
014 
0.17 
0.21 
0.34 
0.08 
Oil 
0.14 
0.18 
0.25 
030 
0.26 
0.39 
023 
040 
0.30 
040 
009 
012 
013 
016 
0.18 
0.28 
0.09 
0.12 
015 
0.20 
0.25 
0.35 
010 
015 
018 
0.24 
0.33 
0.46 
001 
0.02 
0.04 
0.09 
0.05 
003 
0.16 
0.33 
0.06 
017 
0.32 
0.05 
0.24 
056 
0.68 
0.02 
0.03 
0.17 
021 
005 
006 
010 
0.17 


2  40 
2.89 
1.55 
2.14 
2.48 
2.93 
1.88 
2.33 
2.69 
352 
2.99 
344 
3.91 
4.45 
5.08 
625 
2.87 
3.65 
4.07 
484 
557 
7.87 
3.41 
3.99 
4.52 
5.51 
703 
9.05 
7.11 
9.32 
6.84 
9.95 
809 

10.50 
3.93 
4.52 
4.81 
5.31 
5.85 
767 
3.77 
4  48 
511 
6.03 
6.92 
921 
399 
5.23 
6.07 
7.04 
899 

12.14 
0.43 
0.68 
1.02 
2  03 
092 
1.22 
3.74 
511 
2.48 
3.55 
5.45 
1.87 
5.83 

11.80 

14.07 
1.29 
1.55 
3.94 
4  66 
092 
212 
2.90 
3.83 


1  58 
1.84 
0.98 
1.47 
1.69 
209 
1  10 
1.60 
183 
245 
1.87 
240 
2.77 
330 
366 
469 
2.06 
2.71 
3.15 
3.67 
4.28 
6.27 
255 
3.18 
352 
4.37 
5.67 
7.67 
397 
5.77 
3.69 
592 

4  78 
6.53 
239 
316 
3.37 
3.70 
399 

5  47 
2.25 
315 
3.66 
443 
512 
7.09 
259 
3.88 
4.54 
5.35 
692 

10.01 
0.25 
0.47 
079 
166 
0.85  I 
0.54 
279 
4.76 
193 
3.00 
509 
1.23 
408 
1021 
12.02 
0.76 
1  19 
2.58 
314 
0.80 
1.32 
1.81 
2.56 


000 
000 
000 
000 

000 
000 
000 
000 
000 
000 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
090 
090 
090 
090 
090 
090 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
000 
000 
000 
000 

zzz 

000 
010 
010 
000 
010 
010 
010 
01 0 
090 
090 
000 
000 
000 
000 

zzz 

000 
000 
000 


'  CPT  codes  and  descnptions  only  are  copynght  2002  Amencan  Medical  Association  All  Rights  Resen/ed  ApplicaWe  FARSTOFARS  Apply. 
^CopynglTt  2002  Amencan  Dental  Association  All  nghts  reserved 
3  ♦IrKftcates  RVUs  are  not  used  for  Medicare  payment 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS^ 


11954  ... 

11960  ... 

11970  ... 

11971  .... 

11975  . 

11976  .  . 

11977  ... 

11980  ... 

11981  .. 

11982  . 

11983  . 
12001 
12002 
12004 
12005 

12006  . 

12007  .. 
12011  ... 

12013  . . 

12014  . 
12015 
12016 
12017  .. 
12018 
12020 
12021  .. 

12031  . 

12032  . 

12034  . 

12035  . . 

12036  ... 

12037  ... 

12041  .. 

12042  .. 

12044  . 

12045  .. 

12046  . 
12047 
12051 
12052 
12053  . 
12054 

12055  . 

12056  .. 

12057  .. 

13100  .. 

13101  ... 

13102  .. 

13120  .... 

13121  .... 

13122  . 

13131  .... 

13132  .... 

13133  .. 

13150  .. 

13151  ... 

13152  ... 

13153  . 
13160  .. 

14000  . 

14001  .. 

14020  .. 

14021  ... 

14040  ... 

14041  .. 

14060  .. 

14061  ., 
14300  .. 
14350  . 

15000  . 

15001  . 
15050  .. 

15100  ... 

15101  ... 
15120  ... 


MOO 


Status 


R 
A 
A 
A 
N 
R 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Descnplion     - 


Therapy  for  contour  defects  .. 

Insert  tissue  expander(s) 

Replace  tissue  expander  

Remove  tissue  expander(s)  .. 

Insert  contraceptive  cap  

Removal  of  contraceptive  cap 
Removal/reinsert  contra  cap 

Implant  horTnor>e  pellet(s)  

Insert  drug  imp>lant  device  

Remove  drug  implant  device 
Remove/insert  drug  implant  .. 
Repair  superficial  wound(s)  ... 
Repair  superficial  wound(s)  ... 
Repair  superficial  wound(s)  ... 
Repair  superficial  «vound(s)  ... 
Repair  superficial  wound(s)  ... 
Repair  superficial  wound(s)  ... 
Repair  superficial  wound<s)  ... 
Repair  superficial  wound(s)  ... 
Repair  superficial  wound(s)  ... 
Repair  superficial  wound(s)  ... 
Repair  superficial  wc)und<s)  ... 
Repair  superficial  woofK)(s)  ... 
Repair  superficial  wourxl(s)  ... 

Closure  of  split  wound      

Closure  of  split  wound      

Layer  closure  of  wound<s)  

Layer  closure  of  woond(s)  

Layer  closure  of  wourKt(s)  

Layer  closure  of  wcKjnd<s) 

Layer  closure  of  wciurx1<s)  

Layer  closure  of  wCHjr>d(s)  

Layer  closure  of  wound(s)  

Layer  closure  of  wciund(S) 

Layer  closure  of  wound(s) 

Layer  closure  of  wound(s) 

Layer  closure  of  wour)d(s) 

Layer  closure  of  viK>uryj(s)  ..... 

Layer  closure  of  wound(s) 

Layer  closure  of  wound(s) 

Layer  closure  of  wourKl(s)  

Layer  closure  of  M'ound(s)  

Layer  closure  of  wound(s) 

Layer  closure  of  wound(s)  

Layer  closure  of  wound(s)  

Repair  of  wound  or  lesion  

Repa«r  of  wourxl  or  lesion  

Repair  wour>d/lesion  add-on  , 

Repair  of  wound  or  lesion  

Repair  of  wound  or  lesion  

Repair  wour>d/1esion  add-on  . 

Repair  of  wound  or  lesion  

Repair  of  wound  or  lesion  ..... 
Repair  wound/lesion  add-on  . 

Repair  of  wound  or  lesion  

Repair  of  wound  or  lesion  

Repair  of  wound  or  lesion  

Repair  wound/leson  add-on 

Late  closure  of  wound        

Skin  tissue  rearrangement  .... 
Skin  tissue  rearrangement  ... 
Skin  tissue  rearrangement  ... 
Skin  tissue  rearrangement  ... 
Skm  tissue  rearrangement  ... 
Skm  tissue  rearrangement  ... 
Skin  tissue  rearrangement  ... 
Skin  tissue  rearrangement  ... 
Skin  tissue  rearrangement  ... 
Skin  tissue  rearrangement  ... 

Skin  graft         

Skin  graft  add-on 

Skin  pincfi  graft  

Skin  split  graft 

Skin  split  graft  aiM-on  

Skin  split  graft 


Ph' 


lysiaan 
Work 
RVUs3 


1.85 
9.08 
706 
213 

+  1.48 
178 

+3  30 
148 
148 
1  78 
330 
1.70 
1.86 
224 
2.86 
3.67 
4.12 
176 
1  99 
246 
319 
3.93 
4.71 
5.53 
262 
184 
2.15 
247 
2.92 
343 
4.05 
4.67 
2.37 
274 
314 
364 
4.25 
465 
2.47 
2.77 
3.12 
346 
443 
524 
596 
3.12 
392 
124 
330 
433 
1  44 
3.79 
595 
2.19 
3.81 
445 
633 
238 

1048 
539 
8.47 
6.59 

1006 
7  87 

11  49 
850 

12  29 
11.76 

961 
400 
1.00 
430 
905 
1  72 
983 


Non- 
Facility 
PE  RVUs 


2.59 
NA 

633 
1  44 
162 
230 
107 
1  59 

1  71 
230 
216 
223 
251 
307 
369 
416 
234 

2  49 
277 
3.38 

3  81 
1^ 
f4A 

255 
1  70 
229 
2.98 
321 
3.15 
5.26 
562 
248 
317 
326 
358 
553 
615 
316 
312 
326 
360 
460 
662 
614 
350 
376 
0  76 
360 
399 
089 
388 
472 
1.22 
529 
5.27 
6.01 
137 
NA 
760 
8.94 
810 
953 
8.77 

11.01 
948 

1205 

11  44 

NA 

3.66 

126 

512 

11.70 
3.27 

1023 


Facility  Mai-       {      Non- 

PE        I    Practice         Facility 
RVUs  RVUs  Total 


0.93 
1094 
4.98 
3.86 
058 

0  70 
1.28 
0.56 
0.58 
070 

1  28 
044 
0.92 
1.03 
1  22 
1  53 
1  83 
044 
096 
106 
127 
1  55 
190 
2.27 
142 
102 
077 
1.28 
1  44 
1  67 
246 
280 
083 
1  41 
1.60 
1  87 
255 
289 
1  41 
1  38 
1.54 
164 
219 
3.05 
373 

1  84 
2.29 
058 
188 
239 
dBS 

2  21 
325 
1  05 
264 
308 
398 
1.16 
633 
465 
5.96 
535 
712 
7.05 
8.91 
784 
977 
936 
636 
222 
042 
399 
8.09 
1  48 
803 


0.19 

0.88 

0.77 

021 

014 

0.17 

031 

0.10 

014 

0.17 

031 

013 

0.15 

0.17 

023 

031 

0.37 

014 

016 

018 

024 

032 

039 

046 

0.24 

019 

015 

0.15 

0.21 

0.30 

041 

049 

017 

017 

0.24 

034 

040 

041 

016 

017 

020 

025 

035 

043 

050 

0.21 

022 

010 

023 

025 

0.12 

025 

0.32 

017 

029 

0.28 

038 

018 

1  19 

046 

065 

0.50 

0.69 

0.55 

0.71 

0  59 
075 
088 

1  09 
0.37 
Oil 
0.46 
094 
018 
0.90 


463 

NA 

NA 

867 

306 

357 

591 

265 

321 

366 

591 

399 

4  24 

492 

616 

767 

865 

4  24 

464 

5.41 

681 

8.06 

NA 

NA 

541 

3.73 

4.59 

560 

634 

688 

9  72 

1078 

502 

608 

664 

7.56 

10.18 

11.21 

5.79 

606 

658 

731 

938 

1229 

1260 

6.83 

790 

210 

713 

8.57 

245 

7.92 

10.99 

358 

939 

1000 

1272 

393 

NA 

1395 

1806 

1519 

20  28 

17.19 

2321 

18  57 

25  09 

24  08 

NA 

803 

2.37 

988 

2169 

5.17 

2096 


Facility 
Total 


297 
20.90 
1281 
6.20 
220 
265 
489 
214 
2.20 
265 
489 
2.27 
293 
344 
431 
551 
632 
234 
311 
3  72 
470 
580 
700 
826 
428 
305 
3.07 
3.90 
457 
540 
692 
796 
3J7 
432 
498 
585 
720 
795 
404 
432 
486 
535 
6  97 
872 
1019 
517 
643 
1.92 
541 
697 
221 
6  25 
952 
341 
674 
781 

10  69 
372 

1800 

11  00 
1508 
1244 

17  87 
15  47 

21  11 
16.93 
2281 

22  00 
17.06 

659 
153 
875 
1808 
3.38 

18  76 


Gk)t)al 


CPTV 
HCPCS2 


000 
090 
090 
090 
XXX 
000 
XXX 
000 
XXX 
XXX 
XXX 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 

zzz 

010 
010 

zzz 

010 
010 

zzz 

010 
010 
010 

zzz 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 

zzz 

090 
090 

zzz 

090 


15121  .... 

15200  ... 

15201  ... 

15220  .... 

15221  .... 

15240  .... 

15241  .... 

15260  ... 

15261  .... 

15342  .... 

15343  .... 

15350  .... 

15351  .... 

15400  .... 

15401  .... 
15570  ... 
15572  .... 
15574  .... 
15576  .... 
15600  .... 
15610  .... 
15620  ... 
15630  .... 
15650  .... 
15732  .... 
15734  .... 
15736  .... 
15738  .... 
15740  .... 
15750  .... 

15756  .... 

15757  .... 

15758  .... 
15760  ..- 
15770  .... 

15775  .... 

15776  .... 

15780  .... 

15781  .... 

15782  .... 

15783  .... 

15786  .... 

15787  .... 

15788  .... 

15789  .... 

15792  .... 

15793  .... 

15810  .... 

15811  .... 

15819  .... 

15820  .... 

15821  .... 

15822  .... 

15823  .... 

15824  .... 

15825  .... 

15826  .... 

15828  .... 

15829  .... 

15831  .... 

15832  .... 

15833  .... 

15834  ... 

15835  .... 

15836  ... 

15837  ... 

15838  ... 

15839  ... 

15840  .. 

15841  ... 

15842  ... 
15845  ... 

15850  ... 

15851  ... 

15852  ... 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
R 
A 
A 
A 
A 
A 
A 
R 
R 
R 
A 
A 
A 
A 
A 
A 
A 
A 
R 
R 
R 
R 
R 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
B 
A 
A 


Descnption 


Skin  split  graft  add-on  

Skin  full  grah  

Skin  full  grati  aOd-on  

Skin  fun  graft  

Skin  (uR  graft  aaa  on  

Skin  ful  graft  

Skin  M  graft  aao-on  

Skin  ful  graft  

Skin  full  graft  add-on  

Cultured  skin  graft.  25  cm  

Culture  sKn  graft  addl  25  cm  

Skin  homografi       

Skin  homografi  add-on 

Skin  heterograft       

Skin  heterograft  add-on 

Fomn  skin  pedicle  flap  

Form  skin  pedicle  flap  

Fonn  skin  pedicle  flap  

Form  skin  pedicle  flap  

Skin  graft  

Skin  graft  

Skin  graft  

Skin  graft  

Transfer  skin  pedicle  flap  

Muscle-skin  graft  head/neck  

Muscle-skin  graft,  trunk 

Muscie-skjn  graft,  arm  

Muscie-skin  graft   leg       

Island  pedicle  flap  graft  

Neurovascular  pedicle  graft    

Free  myo/skin  flap  microvasc  ..,. 

Free  skin  flap,  microvasc  

Free  fascial  flap,  microvasc  

Composite  skin  graft  

Derma-fat-fascia  graft 

Hair  transplant  punch  grafts  

Hair  transplant  punch  grafts  

Abrasion  treatment  of  skin 

Abrask)n  treatment  of  skin  

Abrasion  treatment  of  skin  

Abrasion  treatment  of  skin  

Abrasion  lesion  single  

Abrasion  lesions  add-on 

Chemical  peei  face  epiderm  

Chemical  peel  face  dermal   

Chemical  peel  nontaciai  

Chemnal  peel,  nontaciai  

Salabraskxi 

Salabraslon  :. 

Plastic  surgery,  neck  

Revision  of  tower  eyelid  

Revision  of  lower  eyelid  ,, 

Revision  of  upper  eyelid 

Revision  of  upper  eyelid 

Removal  of  forehead  wrinkles 

Removal  of  neck  wrinkles  

Removal  of  brow  wnnkles  

Removal  of  face  wnnkles  

Removal  of  skm  wnnkles  

Excise  excessive  skin  tissue  

Excise  excessive  skm  tissue  

Excise  excessive  skin  tissue  

Excise  excessive  skin  tissue  

Excise  excessive  skm  tissue  

Excise  excessive  skin  tissue  

Excise  excessive  skm  tissue  

Excise  excessive  skin  tissue  

Excise  excessive  skin  tissue   

Graft  for  face  nerve  palsy        

Graft  for  face  nerve  palsy  

Flap  for  face  nerve  palsy  

Skin  and  muscle  repair  face  

Removal  of  sutures  

Removal  of  sutures  

Dressing  change  not  for  bum 


Physician 
Work 
RVUs3 


2.67 

8.03 

1.32 

7.87 

1.19 

9.04 

1.86 

10.06 

2.23 

1.00 

0.25 

4.00 

1.00 

4.00 

1.00 

9.21 

9.27 

988 

869 

1.91 

2.42 

2.94 

3.27 

3.97 

17.84 

17.79 

16.27 

17.92 

10.25 

11.41 

35.23 

35.23 

35.10 

8.74 

7.52 

3.96 

554 

7.29 

485 

4.32 

4.29 

2.03 

0.33 

2.09 

4.92 

1.86 

3.74 

474 

5.39 

938 

5.15 

5.72 

445 

7.05 

000 

0.00 

0.00 

0.00 

0.00 

12  40 

11.59 

10.64 

10.85 

11.67 

934 

843 

7.13 

938 

13.26 

23.26 

37.96 

12.57 

+0.78 

0.86 

086 


fvlon- 

Facility 

PE  RVUs 


4.19 

9.60 

105 

9.74 

0.93 

9.25 

1.47 

9.91 

2.91 

206 

0.26 

8.44 

095 

4.84 

1.25 

8.16 

775 

832 

8.91 

6.13 

339 

6.74 

6.19 

6.17 

NA 

NA 

NA 

NA 

9.00 

NA 

NA 

NA 

NA 

910 

NA 

2.87 

5.75 

661 

507 

4.30 

472 

1.77 

0.32 

3.14 

617 

296 

NA 

3.73 

6.09 

NA 

7.12 

7.47 

606 

606 

0.00 

0.00 

000 

GOO 

000 

NA 

•NA 

NA 

NA 

NA 

NA 

7.40 

NA 

7.21 

NA 

NA 

NA 

NA 

1.44 

1.64 

1  75 


Facility 

PE 
RVUs 


1  85 
554 
064 
618 
0.58 
7.01 
0.94 
8.90 
1.60 
0.75 
0.10 
4.34 
0.41 
484 
0.46 
6.07 
5.60 
684 
6.29 
2.34 
2.62 
339 
3.66 
3.73 
12.70 
12.73 
11.81 
12.25 
705 
8.20 

20  85 

21  96 
22.00 

6.62 
6.08 
1.35 
2.89 
658 
4.80 
4.15 
357 
1.29 
0.16 
1.03 
3.51 
217 
3.50 
3.73 
473 
6.67 
5.25 
541 
4.23 
613 
000 
0.00 
000 
0.00 
0.00 
7.69 
7.68 
7.06 
6.95 
6.93 
618 
6.42 
5.68 
5.75 
9.75 
14.51 

22  78 
8.47 
0.30 
0.34 
0.36 


Mal- 
practice 
RVUs 


0.27 
073 
0.14 
068 
012 
080 
017 
0  63 
017 
0.09 

0  02 
042 
Oil 
040 
Oil 
0.96 
0.93 
0.92 
072 
019 
0.25 
0.28 
028 
0.36 
1.50 
1.91 
1.78 

1  95 
062 
1.16 
311 
337 
3.52 
072 
0.78 
043 
060 
041 
0.27 
0.21 
0.26 
0.11 
0.02 
0.11 
0.27 
010 
017 
042 
0.52 
077 
030 
0.31 
0.22 
0.32 
000 
000 
000 
000 
000 
1.30 
1.21 
1.17 
1.18 
1  13 
095 
078 
058 
0.88 
1.15 
265 
399 
0.80 
0.04 
0.05 
0.07 


h4on- 

Facility 

Total 


Facility 

Total 


Gtobal 


7.13 

18.36 

2.51 

18.29 

224 

19  09 

3.50 

20.60 

531 

315 

0.53 

12.86 

206 

9.24 

2.36 

18.33 

17.95 

19.12 

1832 

8.23 

6.06 

9.96 

974 

10.50 

NA 

NA 

NA 

NA 

19.87 

NA 

NA 

NA 

NA 

18.56 

NA 

7.26 

11.89 

14.31 

10.19 

8.83 

9.27 

3.91 

0.67 

5.34 

11.36 

4.92 

NA 

8.89 

12.00 

NA 

12.57 

13.50 

10.73 

15.43 

0.00 

0.00 

0.00 

000 

000 

NA 

NA 

NA 

NA 

NA 

NA 

1661 

NA 

17.47 

NA 

NA 

NA 

NA 

2.26 

255 

2.68 


479 

14.30 

210 

1473 

1.89 

1685 

2.97 

19.59 

4.00 

1  84 

0.37 

876 

1.52 

9.24 

1.57 

16.24 

16.00 

17.64 

15  70 

4.44 

5.29 

6.61 

7.21 

806 

32.04 

32  43 

29  86 

32.12 

17.92 

20.77 

5919 

60  56 

60  62 

1608 

14.38 

574 

9.03 

14.28 

992 

8.68 

•812 

343 

051 

3.23 

870 

413 

7.41 

8.89 

10.64 

1682 

10.70 

11  44 

8.90  ! 

13.50  . 

0  00  j 
0.00 
0.00  I 

0.00 ! 

0.00  I 
21.39 
20.48 
18.87 
18.98 
19.73 
16.47 
15  63 
13.39 
16.01 
24.16 
40  42 
64  73 
21.84 

1  12 
1.25 
1.29 


ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
010 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
010 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
000 
000 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS' 


15860 
15876 
15877 
15878 
15879 
15920 
15922 
15931 
15933 
15934 
15935 
15936 
15937 
15940 
15941 
15944 
15945 
15946 
15950 
15951 
15952 
15953 
15956 
15958 
15999 
16000 
16010 
16015 
16020 
16025 
16030 
16035 
16036 
17000 
17003 
17004 
17106 
17107 
17108 
17110 
17111 
17250 
17260 
17261 
17262 
17263 
17264 
17266 
17270 
17271 
17272 
17273 
17274 
17276 
17280 
17281 
17282 
17283 
17284 

■  ■  U^< 


1/dU/' 

17310 

17340 
17360 
17380 
17999 
19000 
19001 
19020 
19030 
19100 
19101 


MOO 


Status 


A 

R 

R 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

C 

A 

A 

A 

A 

A 

A 


Descnption 


Test  lor  t)tood  flow  in  graft  

Suction  assisted  Upectomy  

Suction  assisted  lipectomy  

Suction  assisted  lipectomy  

Suction  assisted  lipectomy 

ReoKJval  of  tart  txme  ulcer  

Renfwval  of  tail  txxve  ulcer    

Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 

Remove  hip  pressure  sore  

Remove  hip  pressure  sore  

Remove  hip  pressure  sore  

Remove  hip  pressure  sore  

Remove  hip  pressure  sore  

Remove  thigh  pressure  sof«  .... 
Rennove  thigh  pressure  sora  .... 
Remove  thigh  pressure  sore  .... 
Remove  thigh  pressure  sofa  .... 
Rennove  thigh  pressure  sofB  .... 
Remove  thigh  pressure  sora  .... 

RerTX)val  o*  pressure  sore 

Initial  traatment  of  t)om(8)  

Traatmarn  o<  bum(s)  

Treatment  ot  bum(s)  

Traatmar>l  o<  t)um(s)  

Traatmant  o(  tMjm<s)  

TraatmenI  ol  txjm(s)  

Inciswn  of  bum  scab,  miti   

Incise  bum  scab  addl  incis 

Daslroy  benign/premlg  lesion  ... 

Dsstroy  lesions  2  14         

Oaatroy  lesions.  15  or  mora 

DastructKxi  of  skm  lesions  

Dastruction  of  skin  lastons  

Dastnxriton  ot  skin  lasnrts  

Destruct  lesion.  1-14  

Destruct  lesion.  15  or  more  ....- 

Chemical  cautery,  tissue  

Destruction  of  skm  lesions  

Dastruction  of  skm  lesions  

Dastruction  of  skin  lesions  

Destruction  of  skm  lesions  

Oestructkxi  of  skm  lesions 

Destruction  of  skin  lesions 

OestRiction  of  skm  lesions  

DestructKXi  of  skm  lesions 

Destructkxi  of  skm  lesions 

Dastruction  of  skin  lesions  

Destruction  of  sk)r\  lesions 

Destruction  ot  skm  lesions  

Destruction  ol  skm  lesions  

Destruction  of  skm  lesions  

Destructkm  of  skm  lesions  

Destruction  ot  skm  lesions  

Destruction  o(  skin  lesions  

Destruction  ol  skm  lesions  

1  stage  mohs.  up  to  5  spec  .... 

2  stage  rrKihs.  up  to  5  spec  .... 

3  stage  mods,  up  to  5  spec  .... 
Mods  addl  stage  up  to  5  spec 
Mohs  any  stage  >  5  spec  each 

Cryott^erapy  o*  skm    

Skin  peel  ttierapy      

Hair  removal  by  eledrolysia  .... 

Stun  tissue  procedure       

Drainage  ol  breast  lesion  

Drain  breast  lesion  adckxi 

Irxasion  of  breast  lesion   

Injection  lor  breast  xray    

Bx  breast  percut  w/o  m^ga  .... 
Biopsy  of  breast,  open       


Physician 
Work 
RVUss 


1.95 

0.00 

0.00 

0.00 

000 

7.95 

990 

9.24 

10.85 

1269 

14.57 

12.38 

14.21 

9.34 

11  43 

11.46 

12.69 

2157 

7.54 

10.72 

11.30 

1263 

15.52 

15.48 

0.00 

0.89 

0.87 

2.35 

0.80 

1.85 

2.06 

3.75 

1.50 

0.60 

0.15 

2.79 

4.59 

9.16 

13.20 

0.65 

0.92 

050 

0.91 

1.17 

158 

179 

1.94 

234 

1.32 

149 

177 

205 

259 

3.20 

1  17 

172 

2.04 

2.64 

351 

4.44 

760 

285 

285 

285 

0.62 

0.76 

143 

0.00 

000 

084 

042 

357 

153 

127 

3.18 


Non- 

FaciMy 

PE  RVUs 


1.30 

0.00 

000 

000 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

107 

1  19 

1.89 

1  13 

188 

305 

NA 

NA 

104 

012 

2.45 

477 

730 

935 

1  71 

175 

1.23 

137 

162 

1  89 

2  07 
225 
257 
1  70 
1.79 
200 
223 
261 
303 
1  61 
1  92 
217 
258 
299 

3  78 
8.09 
381 
381 
382 
1  48 
038 
159 
000 
000 
120 
082 
681 
356 
143 
502 


FaoMy 

PE 
RVUs 


Mai 

Practice 

RVUs 


'CFH'codMBnddMOiptonsanlv  (recooyr<gni2002  AiT«  ■  '  v 
'Copyflghl  2002  Arr^- .  .-,-  "^rt^'a'  a-.=;.-.--aTi.-iri  Ail  ngins '«>«<  vtpj 
I  RVUs  1  -    -  ■     ■•-      -  M..  >  ,  «  oaymefit 


;•  iU  Asaocwnon  All  ' 


081 
000 
000 
000 
000 
549 
731 
556 
798 
829 
996 
879 

10.25 
592 
980 
8.59 
9.51 

1395 
515 
799 
739 
879 

1040 

1072 
000 
0.27 
036 
094 
026 
067 
091 
1  50 
062 
027 
0.07 
1.27 
3.21 
537 
766 
045 
056 
034 
041 
055 
075 
082 
086 
096 
060 
071 
085 
096 
1  18 
1  42 
053 
082 
096 
1.23 
1  49 
218 
366 
1  37 
1  38 
1  40 
031 
026 
072 
000 
000 
029 
014 
339 
052 
044 
1  89 


5HSA3FARS  Apply 


013 

000 

000 

000 

000 

083 

106 

095 

1  14 

135 

1  56 

1.32 

1  51 

0.98 

1  23 

1  21 

1.38 

232 

0.80 

1  14 

1  19 

1  38 

1  64 

166 

000 

006 

007 

022 

006 

0.16 

0.18 

036 

0.11 

0.03 

001 

0.12 

028 

053 

0.89 

004 

004 

0.04 

0.04 

006 

0.07 

008 

008 

Oil 

006 

0.06 

0.07 

009 

Oil 

015 

005 

0.07 

009 

Oil 

014 

0.22 

031 

012 

012 

012 

005 

0.04 

006 

000 

000 

007 

003 

0.35 

007 

0.10 

0.20 


Total  '  °'^' 


338 

000 

0.00 

000 

000 

MA 

►jA 

NA 

NA 

NA  I 

NA  1 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

'■jA 

NA 

NA 

NA 

NA 

NA 

000 

202 

213 

446 

199 

3.88 

5  31 
NA 
NA 

1.67 
0.28 
536 
964 
16.99 
23  44 
240 
271 
1  77 
232 
284 
354 
394 
427 
502 
308 
334 
384 
437 
531 
638 
283 
371 
4.30 
533 
634 
844 
1600 
678 

6  78 
6.79 
2.15 
1  18 
3.06 
000 
000 
211 
1.27 

1073 
516 
280 
8.40 


289 
000 
000 
000 
000 
14.27 
18.27 

15  75 
19.97 
22  33 

26  09 
22  49 
25  97 

16  24 

22  46 

21  26 

23  58 
37  84 
1349 
1985 
19  97 

22  80 

27  56 
27.86 

000 
1.22 
130 
351 
1  12 
268 
317 
561 
223 
090 
023 
418 
806 
15.06 
21  75 
1  14 
1  52 
088 
1  36 
1  77 
240 
269 
288 
341 
1  98 
226 
269 
310 
388 
477 
1  75 
261 
311 
396 
484 
684 
11.57 
434 
435 
4  37 
098 
1  06 
2.21 
000 
000 
1  20 
059 
731 
212 
181 
5.27 


Gtottai 


CPTV 
HCPCS2 


000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
060 
000 
090 
090 
090 
000 


000 
000 
000 
000 
000 
000 
090 

zzz 

010 

zzz 

010 

on 

090 
090 
010 
010 
000 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
000 
000 
000 
000 

zzz 

010 
010 
000 
YYY 
000 

zzz 

000 
000 
000 
010 


19102  ... 

19103  ... 
19110  .... 
19112  .... 
19120  .... 

19125  .. 

19126  .. 
19140  ... 
19160  .... 
19162  . . 
19180  ... 
19182  ... 
19200  ... 
19220  .. 
19240  .. 
19260  ... 

19271  .. 

19272  . 

19290  .. 

19291  ... 
19295  .. 
19316  .. 
19318  ... 

19324  . 

19325  .. 
19328  .... 
19330  ... 
19340  .... 
19342  .... 
19350  ... 
19355  .... 
19357  . ... 
19361  ... 
19364  .... 

19366  .... 

19367  ... 

19368  . ... 

19369  ... 

19370  ... 

19371  .... 
19380  ... 
19396  .... 
19499  .... 
20000  ... 
20005  .... 

20100  .... 

20101  .... 

20102  ... 

20103  .... 
20150  .... 
20200    ... 

20205  .. 

20206  ... 
20220  ... 
20225  .... 
20240  ... 
20245  .... 

20250  .... 

20251  .... 

20500  ... 

20501  .. 
20520  .... 

20525  ... 

20526  .. 

20550  ... 

20551  ... 

20552  ... 

20553  ... 
20600  .. 
20605  .. 
20610  ... 
20612  .... 
20615  .... 
20650  ... 
20660  ... 


MOD       Status 


Desc'ipt'O'- 


Bx  breast  percut  v*/lmage  

Bj  breast  percut  \^  device 

Nipple  expioratior  

Excise  Dreasi  duct  fistula  

Removal  o'  Dreasi  lesior   

Excision   breast  lesio^ 

Excision  addl  breast  lesion  .... 

Removal  ot  breast  tissue   

Removal  ot  breast  tissue    

Remove  breast  tissue   '^r.de? 
Removal  of  breast 

Removal  of  breast    

Removal  of  breast    

Remova;  of  breast    

Removal  of  breast     

Removal  of  chest  wall  lesion  .. 

Revision  of  chest  wall    

Extensive  chest  wall  surgery  ... 

Place  needle  wire  breast 

Place  needle  wire,  breast 

Place  breast  cup,  percut  

Suspension  of  breast  

Reduction  ot  large  b'east  

Enlarge  breast  

Enlarge  breast  witl"   mptant 

Removal  of  breast  implant  

Removal  of  implant  matenal   ... 
Immediate  breast  prosthesis  ... 

Delayed  b'east  prosthesis  

Breast  reconsfructio' 

Correct  inverted  nippie^s.i  

I  Breast  reconstruction   

Breast  reconstruction  

Breast  reconstruction  

Breast  reconstruction  

Breast  reconstruction  

Breast  reconstruction  

Breast  reconstruction      

Surgen/  of  breast  capsule  , 

Removal  of  breast  capsule  

Revise  breast  reconstruction  .. 
Design  custom  breast  implant  , 

Breast  surgery  procedure  

Incision  o(  abscess  

Incision  ol  deep  abscess 

Expk>re  wound,  neck 

Expkxe  wound,  chest 

Explore  wound  abdomen  

Explore  wound  extremity  

Excise  epiphyseal  bar  , 

fvluscle  biopsy  

Deep  muscle  biopsy  

Needle  biopsy,  muscle    

Bone  biopsy,  trocar/needle  .... 
Bone  biopsy,  trocar/needle  .... 

Bone  biopsy  excisional 

Bone  biopsy  excisional 

Open  bone  biopsy    

Open  bone  biopsy  

Injection  of  sinus  tract  

Inject  sinus  tract  for  x-ray 

Removal  ot  foreign  body  

Removal  ol  foreign  body  

Ther  injection,  carp  tunnel 

Inj  tendon  sheath/ligament  

Inject  tendon  ongin/insert  

Inject  tngger  point.  1  or  2 

Inject  tngger  points,  =/>  3  

Drain/injed,  joint/bursa  

Drain/inject,  joint/bursa  

Drain/inject,  joint/bursa  

Aspirate/ini  ganglion  cyst  

Treatment  of  tx)ne  cyst    

Insert  and  remove  bone  pin  ... 
Apply,  rem  fixation  device  


Physician 
Work 
RVUs3 


2.00 

3.70 

4.30 

3.67 

5.56 

6.06 

2.93 

5.14 

5.99 

13.53 

8.80 

7.73 

15.49 

15.72 

16.00 

15.44 

18.90 

21.55 

127 

0.63 

0.00 

10.69 

15.62 

5.85 

8.45 

5.68 

759 

6.33 

11.20 

8.92 

7.57 

1816 

19.26 

41.00 

21.28 

25.73 

32.42 

29.82 

8.05 

9.35 

9.14 

2.17 

0.00 

2.12 

3.42 

10.08 

3.22 

394 

5.30 

13.69 

1.46 

2.35 

0.99 

1.27 

1.87 

3.23 

7.78 

5.03 

5.56 

1.23 

0.76 

1.85 

3.50 

0.94 

0.75 

0.75 

0.66 

0.75 

0.66 

0.68 

0.79 

0.70 

2.28 

2.23 

2.51 


Non- 

Fadlity 

PE  RVUs 


4.86 

12.31 

8.62 

9.15 

4.92 

5.05 

NA 

9.35 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.89 

169 

265 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

13.45 

13.63 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

6.25 

0.00 

216 

3.03 

5.82 

2.90 

339 

4.26 

NA 

1.70 

3.87 

3.15 

4.87 

4.37 

NA 

NA 

NA 

NA 

5.89 

3.14 

5.60 

6.84 

0.77 

0.76 

0.70 

0.66 

0.75 

0.66 

0.78 

0.97 

0.77 

4.87 

5.08 

"NA 


Facility 

PE 
RVUs 


068 
1.27 
4.43 
3.08 
3.09 
3.26 
1  02 
3.66 
452 
788 
5.93 
4.98 
9.07 
9.12 
8.74 
9.13 
11.31 
12.24 
043 
0.21 
NA 
7.57 
11.72 
425 
6.25 
4.54 
5.20 
3.19 
783 
6.60 
5.41 
982 
10.27 
25  22 
10.27 
17.47 
21.08 
20  65 
6.08 
7.15 
705 
102 
0.00 
1.18 
2.21 
4.37 
1.50 
1.75 
302 
8.96 
0.61 
0.96 
0.35 
2.93 
3.02 
4.22 
6.91 
4.37 
4  92 
3.82 
0.26 
359 
4.38 
0.41 
0.24 
034 
0.30 
0.34 
036 
0.37 
0.42 
0.28 
2.69 
3.29 
2.28 


Mai-       '      Non-      i     p     .,. 

Practice        Facility  f^'y 

RVUs  Total  '°'* 


Qk>bal 


0.13 

0.16 

0.44 

0.38 

056 

061 

0.30 

0.52 

0.61 

1.38 

0.88 

0.79 

1.51 

1.56 

1  62 

1.64 

2.27 

2.54 

0.06 

003 

001 

1.15 

1.69 

0.63 

0.90 

0.61 

0.81 

0.68 

1.21 

0.95 

0.80 

1.96 

208 

391 

2.27 

278 

3.51 

3.24 

0.86 

1.01 

0.98 

0.23 

0.00 

0.17 

0.34 

0.99 

0.24 

035 

057 

0.96 

0.17 

0.23 

0.06 

0.06 

0.11 

0.33 

044 

0.50 

0.79 

010 

003 

017 

0.40 

006 

006 

0.06 

0.06 

0.06 

0.06 

0.06 

0.08 

0.06 

0.19 

0.28 

0.48 


699 

16.17 

13.36 

13.20 

11.04 

11.72 

NA 

1501 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

422 

235 

266 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

23.32 

22.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

865 

0.00 

445 

679 

16  89 

6.36 

768 

10.13 

NA 

3.33 

645 

4.20 

6.20 

6.35 

NA 

NA 

NA 

NA  [ 

7.22  I 

3.93 

7.62 

10.74 

1  77 

1.57 

1  51 

1  38 

1.56 

138 

1.52 

1.84 

1  53 

734 

7.59 

NA 


2.61 

513 

917 

7.13 

9.21 

993 

4.25 

931 

11  12 

22.79 

15.61 

13.50 

26.07 

26.40 

26.36 

26.21 

32  48 

36.33 

1.76 

0.87 

NA 

19.41 

29.03 

10.73 

15.60 

10.83 

13.60 

10.20 

20.24 

16  67 

13.78 

29.94 

31.61 

70  13 

33.82 

45  96 

57.01 

5371 

14.99 

17.51 

17.17 

342 

000 

3.47 

597 

15,44 

4  96 

604 

8.89 

23.61 

224 

354 

1.40 

426 

5.00 

7  78 

15.13 

9.90 

11.27 

515 

105 

561 

8.28 

1.41 

1.05 

1  15 

1.02 

1  15 

1.06 

1.11 

1.29 

104 

516 

5.80 

5.27 


000 
000 

000 
000 
090 
000 

zzz 

000 
090 
090 
090 
090 
000 
090 
000 
000 
000 
090 
000 

zzz 
zzz 

000 
000 
000 
090 
090 
090 
ZZZ 
000 
000 
090 
000 
090 
090 
000 
090 
000 
090 
000 
000 
000 
000 
YYY 
010 
010 
010 
010 
010 
010 
090 
000 
000 
000 
000 
000 
010 
010 
010 
010 
010 
000 
010 
010 
000 
000 
000 
000 
000 
000 
000 
000 
000 
010 
010 
000 


'  CPT  codes  and  descriptions  only  are  copyngtit  2002  Amertcan  Medical  Assoaation  All  Rights  Resen/ed  Applicable  FARS/DFARS  Apply 
'  Copyright  2002  American  Dental  Associalion  All  nghts  reserved. 
3  *  Indicates  RVUs  are  not  used  for  Medicare  payment 
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AuutNuuM  b.— HtLAiivt  Value  UNiia  \RVUS)  AND  RbLAIfcD  INFORMATION — Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS^ 


20661 

20662 

20663 

20664 

20665 

20670 

20680 

20690 

20692 

20693 

20694 

20802 

20806 

20608 

20816 

20822 

20824 

20827 

20638 

20900 

20902 

20910 

20912 

20920 

20922  .. 

20924  .. 

20926  .. 

20930  .. 

20931  . 

20936  . 

20937  .. 

20938  .. 
20950  ... 

20955  .. 

20956  .. 

20957  .. 
20962  .. 

20969  .. 

20970  ... 

20972  .. 

20973  .. 

20974  .. 

20975  . 
20979  .. 
20999  — 
21010  ... 
21015  .. 

21025  .. 

21026  .. 

21029  . 

21030  .. 

21031  .„ 

21032  .... 
21034  .. 

21040  .. 

21041  . 

21044  ... 

21045  ... 

21046  ... 

21047  ... 

21048  .. 

21049  ... 

21050  .. 
21060  ... 
21070  .... 

21076  ... 

21077  .. 

21079  ... 

21080  .. 

21081  . 

21082  .. 

21083  . 

21084  . 

21085  ... 

21086  ... 


MOO 


Status 


Descnption 


Applcaiion  of  head  brace  

ApptcaUon  ot  pelvis  txace  

Application  of  thigh  brace 

Halo  brace  apptication     

Removal  of  fixation  device  

Removal  o(  support  implant    

Removal  ot  support  implant  

Apply  bone  fixation  devioa  

Apply  bone  fixation  device  

Ad|ust  txme  fixation  device 
Remove  bone  fixation  device    .... 
Replantation  arm.  complete     .... 
Replant  toreamn  complete 
ReplTltntinn  fiand.  complete     ... 

Raplanlation  digit,  complete    

Replantation  digit,  complele  

Replantation  thumb,  compiele  ... 
Replantation  thumb,  complele  ... 

Replantation  loot.  compMa  

Removal  of  bone  lor  grail  

Removal  of  bone  lor  grail  

Remove  cartilage  for  graft 

Remove  cartilage  lor  gralt 

Removal  of  fascia  lor  graft 

Removal  of  fascia  lor  grail  

Removal  of  tendon  lor  graft    

Removal  of  tissue  for  graft  

Spinal  bone  aKogr^  ». 

Spinal  bone  allograft  

Sptnal  bone  autograft      

Spinal  t>one  autograft       

Spinal  txxie  autograft       

Fluid  pressure,  muscle    

Fibula  bone  graft,  mtoovaac  

Iliac  bone  graft,  microvaac  

Mt  bone  graft,  microvasc  

Ottier  bone  graft  microvasc 

Bone/skin  graft  microvaac  

Bone/skin  graft,  iliac  crest  

Bone/sKin  graft  metatarsal  

Bone/skin  graft,  great  toe 

Electrical  bor>e  stimulalion  

Electncal  bone  stirrxjlatlen  

Us  bone  stimulation         „. 

Muscukiskeletal  surgery  

Inaston  of  law  |Oint         

Resection  of  facial  tumor  

ExasKxi  of  bone  lower  law  

Excision  of  facial  tx>ne<s)  

Contour  ol  tace  bone  lesKxi    

Exase  max/zygoma  t)9  tumor  .... 

Remove  exostosis,  mandit>le  

Remove  exostosis,  maxiHa 
Excise  max/2ygoma  mig  tumor  .. 
Excise  mandit)le  lesion 

Removal  ol  |aw  txxie  lesion    

Removal  of  )aw  bone  leaion  

Extensive  law  surgery 
Remove  mandit^le  cyst  complex 

Excise  Iwi  law  cyst  w/repaw  

Remove  maxilla  cyst  complex  .... 

Exas  uppi  )aw  cyst  w/repair  

Removal  ol  )aw  loint         

Remove  law  joint  cartilage  

Remove  coronotd  process  

Prepare  lace/oral  prostfiesis  

Prepare  taca/oral  prosttiesis     .... 

Prepare  face/oral  prosthesis    

Prepare  face/oral  proettiesis    

Prepare  lace/oral  prosttiesis    

Prepare  fac^oral  prosttiesis    

Prepare  face/oral  prosttiesis      ... 

Prepare  face/oral  prosthesis    

Prepare  face/oral  prosttiesis    

Prepare  face/oral  prosttiesis    


Ptiysician 
Woffc 
RVU»> 


489 

6.07 

543 

806 

131 

1  74 

335 

352 

641 

586 

416 

41  15 

50  00 

61  65 

30  94 

25  59 

30  94 

2641 

41  41 
558 
755 
5.34 
635 
531 
661 
648 
553 
000 
1  81 
0.00 

•2.79 
3.02 
126 

3921 

39  27 

40  65 
39  27 
43  92 
43  06 

42  99 
4576 

062 

260 

0.62 

000 

1014 

5^ 

10.06 

4.85 

771 

389 

324 

324 

16.17 

389 

000 

1186 

1617 

13  00 

1875 

1350 

18  00 

1077 

10.23 

820 

13  42 

33  75 

22  34 

2510 

22  88 

20  87 

1930 

2251 

900 

24  92 


Non- 
Facility 
PERVUs 


NA 

NA 

NA 

NA 

214 

609 

537 

NA 

NA 

NA 

945 

1^ 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

660 

NA 

885 

NA 

NA 

897 

NA 

NA 

000 

NA 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

042 

NA 

073 

000 

NA 

NA 

735 

539 

696 

436 

335 

332 

1067 

376 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

9  49 

23  88 

1688 

1897 

1728 

14  77 

1458 

1701 

6  37 

1883 


Faalrty 
PE 

RVUs 


6.91 
6.27 
558 
862 
1  30 
355 
537 
182 
3.05 
13  20 
656 

27  57 
4316 
49  60 
46  54 
42  54 
45  ..41 
45  08 

28  58 
639 
9  17 
669 
749 
557 
640 
716 
642 
000 
096 
000 
1  49 

1  59 
224 

29  76 
28  79 
21  19 
28  28 
3214 

30  05 
1839 
2824 

033 
138 
035 
000 
716 
709 
687 
508 

6  15 
364 

2  17 
229 

1064 
258 
000 
796 

10  29 

10  42 
987 

1063 
955 

11  63 
1009 

596 

7  13 
1794 
1241 
1394 
1271 
11  10 
1072 
12.51 

479 
1384 


Mal- 
practice 
RVUs 


0.92 
0.81 
077 
149 
0.17 
023 
046 
047 
060 
085 
057 
581 
395 
6  49 
301 
307 
348 
3.21 
5.85 
0.77 
106 
050 
0.55 
0.54 
0.88 
0.82 
073 
000 
034 
000 
0.43 
052 
0.16 
435 
577 
574 
519 
434 
464 
607 
465 
009 
042 
004 
000 
054 
052 
079 
040 
074 
060 
028 
027 
1  37 
019 
000 
087 
120 
1.01 
153 
1.01 
101 
084 
1  16 
067 
1  36 
343 
1  56 
255 
187 
146 
196 
157 
0.65 
186 


Total      '       ^°^ 


NA 

NA 

NA 

NA 

362 

806 

918 

NA 

NA 

NA 

14  18 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1295 

NA 

14  69 

NA 

NA 

1646 

NA 

NA 

000 

■     NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1  13 

NA 

1  39 

000 

NA 

NA 

1820 

1064 

1541 

885 

687 

683 

2821 

784 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

24  27 

61  06 

4081 

46  62 

42  03 

37  10 

35  84 

41  09 

1602 

45  61 


1272 

1315 

11  78 

1817 

2  78 

552 

918 

581 

1006 

1991 

11  29 
7453 
97  11 

117  74 
80  49 
71.20 

79  83 

74  70 

75  84 

12  74 
1778 
1253 
1439 
11  42 
1389 
1446 
1268 

000 

311 

000 

471 

5  13 

366 

73  32 

73  83 

67  58 

72  74 

80  40 

77  75 
67  45 

78  65 
104 
440 
1.01 
000 

1784 

1290 

17  72 

1033 

1460 

813 

569 

580 

26  18 
666 
000 

20  69 

27  66 
24  43 
3015 
2514 

28  56 
23  24 

21  48 
1485 
21  91 
55  12 

36  34 
41  59 

37  46 
33  43 
31  98 
36  59 
1444 
40  62 


Global 


CPTV 
HCPCS^ 


090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
ZZZ 
XXX 
ZZZ 
ZZZ 
000 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
010 
090 


21087  . 
21086  . 
21069  . 
21100  . 

21110 

?  •  ■  1 6 
2'  •?€ 
2112-' 
2^,22 
211?3 
21125 
21127 
21137 

21139  . 

21141 

21142  . 

21143 

21145 

21146 

21147 

21150 

21151 

21154 

21155 

21159 

21160 

21172 

21175 

21179 

21180 

21181 

21182 

21183 

21184 

21188 

21193 

21194 

21195 

21196 

21196 

21199 

21206 

21208 

21209 

21210 

21215 

21230 

21235 

21240 

21242 

21243 

21244 

21245 

21246 

21247 

21248 

21249 

21255 

21256 

21260 

21261 

21263 

21267 

21268 

21270 

21275 

21280 

21282 

21295 

21296 

21299 

21300 

21310 

21315 


MOD 


Status 


A 
C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 


Descnption 


Physoan 
Work 
RVUs3 


Prepare  (ace/oral  prosthesis     

Prepare  tace^oral  prosthesis    

Prepare  tace/orai  prosthesis  

Maxilkjtacial  fixation         

Interdental  fixation  

Infection  >aw  loinj  x-ray     

Reconstruction  ol  chin      „ 

Reconstruction  ot  chin 

Reconstruction  o(  chin         — 

Reconstruction  o*  chm  

AugmentatKXi   lower  jaw  bone  

Augmentation   lower  iav»  bone  

Reduction  ol  forehead  

Reduction  of  forehead      

Reduction  of  forehead       

ReconstTucI  midface   lefol        

Reconstruct  midface   letort        

Reconstruci  midface   lefon         

Reconstruc!  rrndface  lefon       

Reconstruct  midtace   lefon        

Reconstruct  midface   lefon        

Recorrstruct  midtace   lefort  

Reconstruct  midface  lefort  

Reconstruct  midface   lefort  , 

Reconstruct  midtace   lelort   _ 

Reconstruct  midface   lefon       

Recxjnstruct  midface    lefon        

Reconstruct  ortialoref^eac        , 

Reconstruci  orDil'foreheaC  , 

Reconstruct  entire  toreheac      

Reconstruci  entire  'orefieac      y. 

Contour  cramai  Done  lesion  , 

Reconstruct  cranial  Done 

Reconstruct  cranial  txjne  

Reconstruct  cranial  Done   

Reconstruction  of  midface 

Reconst  iwr  la*  wo  graft 

Reconst  iwr  law  w  graft    

Reconst  twr  law  wo  fmation 

Reconst  iwr  law  wtuation  

Reconsir  Iwr  )a»  segment  

Reconstr  Iwr  jaw  »  advance      

Reconstruct  upper  jaw  Done      

Augmentation  of  facial  Dones    

Reduction  of  faciai  txjnes         

Face  Done  grati 

Lowe'  iav»  bone  graft 

Rib  cartilage  graft  ; 

Ea'  cartilage  graft    

Reconstruction  ot  law  joint  

Reconstruction  o'  |aw  joint  

Reconstruction  of  jaw  )oint       

Reconstruction  of  lowe'  jaw     

Reconstruction  of  law  

Reconstruction  of  jaw 

Reconstruct  lower  jaw  bone 

Reconstruction  of  law       

Reconstnjction  of  )a*      

Reconstruct  lower  ja*  t>one 

Reconstruction  ol  ortm  

Revise  eye  sockets  

Revise  eye  sockets  

Revise  eye  sockets  

Revise  eye  sockets  

Revise  eye  socnets  

Augmentation   cheek  bone  

Revision   orb'tofacial  bones  

Revision  ot  eyelio    ?. 

Revision  qI  eyelid  

Revision  of  law  musdeAxwie  

Revision  of  law  muscle/bone   

Cranio/maxilkifaciai  surgery  

Treatment  of  skull  fracture  

Treatment  of  nose  fracture 

Treatment  of  nose  fracture 


24  92 

coc 

C.OC' 
4.22 
5.21 
0.81 
4  93 
^  64 

e  52 

11.16 
10.62 
11.12 
982 
1219 
14.61 
1810 
18.81 
1958 
19.94 
20.71 
21.77 

25  24 
28.30 
30  52 
34  45 
4238 
46  44 
27  80 
33.17 
22.25 
2519 

990 

3219 

35.31 

38.24 

22.46 

17.15 

19.84 

17.24 

18.91 

14.16 

16.00 

14.10 

10.23 

6.72 

10.23 

10.77 

10.77 

672 

14.05 

12.95 

20.79 

11.86 

11.86 

12.47 

22.63 

11.48 

17.52 

16.72 

16.19 

16.52 

3149 

28.42 

18.90 

24.48 

10.23 

11.24 

6.03 

349 

1  53 

4.25 

0.00 

0.72 

0.58 

1.51 


NIon 

Facilifv 

PE  RVUs 


■^acilifv 
RVUS 


Mai- 
Practice 

RVUs 


Non- 

FacHily 

Total 


1763 

C  OC: 

ooc 

593 

5.31 
7.71 
980 

~  &4 

NA 

h*A 

953 

»eo 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 

NA 

NA 

9.69 

7.97 

899 

890 

NA 

12.21 

NA 

NA 

NA 

NA 

12.18 

10.33 

NA 

8.99 

11.51 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

954 

NA 

NA 

NA 

NA 

NA 

0.00 

2,73 

2.68 

3.43 


13.24 

0.00 

000 

405 

432 

0.29 

6.06 

6.21 

7.63 

808 

807 

750 

803 

940 

978 

1079 

12.16 

11.10 

11.25 

11.92 

1215 

1633 

19.93 

19.84 

20  75 

25  58 

26.69 

15.82 

20.06 

17.84 

18.59 

834 

21.89 

2387 

24.30 

15.62 

10.78 

12.72 

12.35 

12.91 

11.66 

9.29 

9.72 

836 

579 

8.14 

7.08 

10.06 

803 

11.30 

11.07 

13.76 

9.17 

1018 

10.33 

1639 

7.76 

10.20 

11.44 

13.27 

10.71 

20.59 

12.98 

1448 

1612 

9.54 

10.78 

607 

515 

435 

4.55 

0.00 

0.26 

0.15 

1.27 


2.22 
0.00 
0.00 
018 
0.28 
0.05 
0.29 
056 
056 
1.16 
0.72 
0.76 
0.53 
1.47 
1  02 
1.63 
1.16 
0.90 
2.09 
2.13 
1.52 
1  09 
1.98 
486 
548 
6.74 
4.36 
1.91 
5.16 
2.48 
2.15 
097 
2.53 
2.75 
4.12 
1.85 
1.53 
1.39 
1.20 
1.62 
1.05 
1.26 
1.01 
092 
060 
0.88 
1.04 
0.96 
0.52 
1.15 
1.40 
1.85 
0.95 
0.88 
1.21 
2.21 
1.01 
1.39 
1.13 
1.04 
i.25 
2.20 
216 
1.35 
0.79 
073 
1.03 
0.27 
0.21 
0.13 
0.30 
000 
0.09 
005 
012 


Fadlity 
Total 


44  77 
0.00 
0.00 

10.33 

10.80 
8.57 

15.02 

16-^ 

NA 

NA 
20.87 
21  68 

NA 

\i 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA  I 
NA 
20  84 
15.29 
2010 
2071 

r^A 

19  45 
NA 

NA 

NA 

24  92 

2401 

NA 

21.48 

30  42 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

20.50 

NA 

NA 

NA 

NA 

NA 

000 

354 

3.31 

5.06 


40.38 

000 

000 

845 

9.81 

1  15 

11.30 

4  41 

6  74 

20  40 

1941 

19.38 

18.38 

23.06 

25.41 

30.52 

32.13 

31.58 

33.28 

34  76 

35.44 

42  66 
50.21 
55.22 
60.68 
74.70 
77.52 
45  53 
58.39 
42.57 
45.93 
19.21 
56.61 
61  93 
66  66 
39  93 

29  46 
33  95 

30  79 

33  44 
2687 
26  55 

24  83 
19.51 
13.11 
19.25 
18.89 
21.79 
15.27 
26.50 

25  42 
36  40 
2198 

22  92 
24.01 
41.23 
20.25 
2911 

29  29 

30  50 
28  48 
54  28 

43  56 

34  73 
41.39 
20.50 

23  06 
12.37 

8.85 
6.01 
9.10 
0.00 
1.07 
0.78 
2.90 


060 
060 
080 
060 
080 
000 
080 
060 
060 
060 
090 
090 
080 
080 
060 
060 
090 
060 
060 
060 
080 
060 
060 
060 
090 
090 
060 
060 
060 
090 
080 
080 
060 
080 
080 
080 
090 
080 
080 
080 
080 
080 
090 
090 
080 
080 
080 
080 
090 
080 
060 
060 
090 
090 
090 
090 
090 
080 
080 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
080 
080 
YYY 
000 
000 
010 


'  CPT  cottM  and  dMcnpttons  only  ar*  ccpynght  2002  Amancan  Matkcal  Aaaooakon  Al  RigtH*  rwaarvd  Appicabla  FARS/DFARS  Apply 
'  Copyright  2002  AmancanOamalAaaoaaDon  Al  ngnis  ivaarvad 
'♦IndicalM  RVUi  ar*  not  uaad  for  Madcara  paymanl 


'  CPT  codes  and  descriptions  only  are  copy^'  2002  Amencar  Medea  A.ssoaation  All  Rights  Reservec  Applicat)le  FARS/DFARS  Apply. 
'Capyiigrit  2002  American  Dental  Associatnn.  AH  nglits 'e<^e"ve^ 
»*lndte1»s  RVUs  are  not  used  lor  Medicare  payment 
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ADDENDUM  B— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  lNFORMATIOf^--Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS'' 


21320 
2132S 
21330 
21335 
21336 
21337 
21338 
21339 
21340 
21343 
21344 
21345 
21346 
21347 
21348 
21355 
21356 
21360 
21365 
21366 
21385 
21386 
21387 
21390 
21385 
21400 
21401 
21406 
21407 
21408 
21421 
21422 
21423 
21431 
21432 
21433 
21435 
21436 
21440 
21445 
21450 
21451 
21452 
21453 
21454 
21461 
21462 
21465 
21470 
21480 
21485 
21490 
21493 
21494 
21495 
21497 
21499 
21501 
21502 
21510 
21550 
21555 
21556 
21557 
21600 
21610 
21615 
21616 
21620 
21627 
21630 
21632 
21700 
21705 
21720 


MOO 


Status 


Descnption 


Trsatment  o*  nose  fracture 

Treatment  ot  nose  fracture 

Treatment  of  nose  fracture 

Treatment  of  nose  fracture 

Treat  nas<ii  sof^t'i'  'racture  

Treat  navi     •". '  <    'jcture  

Treat  nasuuituiicwj  fracture  

Treat  naeoelhnioid  fracture 

TreednenI  d  rwae  fracture 

Treatment  of  stnus  fracture  

Treatment  of  sirKis  fracture  

Jmn:    •..*■  ,1*  fracture     

TrBd'    '•'•>*  i.i*  fracture     

Tre^'   '    rf-  1.1*  fracture    , 

Treai  «,;k^m  fracture     

Treat  ctwek  txtne  fracture 

Treat  cheek  bone  fracture 

Treat  ctieek  txxie  fracture  

Treat  cheek  txxie  fracture  

Treat  cfieek  bone  fracture 

Treat  eye  socket  fracture  

Treat  aye  socket  fracture  

Treat  eye  socket  fracture  

Treat  eye  socket  fracture  

Treat  eye  socket  fracture  

Treat  ays  socket  fracture  

Treai  eye  socket  fracture  

Treat  eye  socket  fracture  

Treat  eye  socket  fracture  

Treat  eye  socket  fracture  

Treat  mouth  roof  fracture 

Treat  moutti  roof  fracture  

Treat  mooth  roof  fracture  

Treat  craniofacial  fracture  

Treat  craniofacial  fracture  

Treat  craniofaaal  fracture  

Treat  craniofacial  fracture  

Treat  craniofacial  fracture  

Treat  dental  ndge  fracture 

Treat  dental  ndge  fracture 

Treat  kswer  jaw  fracture    ,. 

Treat  tower  )aw  fracture   

Treat  tower  law  fracture   

Treat  -  *•■     i*  fracture   

Trea'  ■  •^•-     i«  fracture   

Treat  lower  jaw  fracture    ...„ 

Treat  lower  )aw  fracture  „... 

Treat  lower  )aw  fracture  

Treat  lower  law  fracture  

Rese'  1i%!- .-.I';-"    -1*1   

Res>'!     !i  .     -     •'.-         .*     „ _, 

Hep.i     >•  .  .  iiKO  jdw      

Trert      /  '■      '»e  fracture  

Trsdt  riyuKj  LHjoe  fracture  

Treat  fiyotd  txxie  fracture  

Interdental  wiring  

Klead  surgery  procedure  

Dram  neck/cfwst  lesion  

Oram  ctiest  lesion      

Oramage  of  tione  lesioo  

Biopsy  of  neck/chest         

Remove  lesion,  necfc/cheet  

Remove  lesion,  necfc/chaai  

Remove  tumor.  ned</cha<  

Partial  rerrxsval  of  rib  , 

Partial  removal  of  rtb    

Removal  o<  rt>    

Removal  of  vb  and  nervaa 

PaiM  removal  of  sternum  , 

Sternal  debridement 

Extenive  sternum  surgery 

Extensive  sternum  surgery 

Revision  ol  r>eck  muscle  

Revision  of  neck  mutdaMb  

Revision  of  neck  muade  


PtiysKian 
Work 
RVUs^ 


1.85 

3.77 

538 

861 

572 

270 

646 

809 

1077 

12  95 

1972 

8.16 

1061 

1269 

1669 

3.77 

415 

646 

1496 

17  77 

916 

9.16 

970 

1013 

12.68 

1.40 

3.26 

7.01 

8.61 

1238 

514 

8.32 

1040 

705 

861 

25  35 

17  25 

28  04 

270 

5.38 

297 

4  87 

1.98 

554 

646 

809 

979 

11  91 

1534 

061 

399 

11.86 

1^7 

6.28 

569 

386 

000 

3.81 

7.12 

574 

2.06 

435 

5.57 

888 

689 

1461 

987 

1204 

679 

681 

1738 

1814 

619 

980 

568 


Non- 

Fadiity 

PERVUs 


483 

NA 

NA 

NA 

NA 

523 

NA 

NA 

NA 

NA 

NA 

973 

NA 

NA 

NA 

440 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

312 

4.83 

NA 

NA 

NA 

744 

NA 

r4A 

NA 

NA 

NA 

NA 

NA 

568 

704 

687 

663 

939 

752 

NA 

926 

1056 

NA 

NA 

1  58 

385 

NA 

NA 

NA 

NA 

4  75 

000 

439 

NA 

NA 

233 

4  26 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

922 

NA 

795 


FadWy 

PE 
RVUs 


2.03 
3.67 
5.51 
716 
555 
325 
596 
670 
909 
977 
1344 
791 
1005 
950 
10  93 
228 
323 
563 
11.31 
11.80 
753 
797 
8.22 
847 
979 
105 
311 
6.75 
775 
10  01 
609 
749 
802 
6.68 
774 
1710 
12.56 
1716 
364 
517 
274 
565 
420 
640 
578 
794 
808 
7  87 
993 
018 
339 
757 
338 
506 
500 
397 
000 
3  59 
744 
7  16 
122 
244 
3.21 
768 
757 
11.24 
807 
927 
804 
1258 
1352 
12  17 
725 
762 
701 


Mal- 
practice 
RVUs 


015 
0.31 
0.48 
0.64 
0.45 
0.22 
053 
076 
085 
1  06 
1  72 
060 
085 
1  14 
1.50 
0.29 
036 
0.52 
130 
1  41 
064 
076 
078 
070 
1.09 
012 
0.34 
0.58 
0.67 
1.24 
042 
0.69 
095 
0.58 
055 
246 
166 
232 
0.22 
0.55 
0.23 
039 
014 
049 
055 
073 
080 
084 
1  36 
005 
031 
131 
010 
044 
041 
031 
000 
036 
079 
067 
013 
041 
051 
085 
081 
185 
120 
1.31 
077 
082 
1  95 
216 
031 
092 
080 


Non- 

Facilily 

Total 


683 

NA 
NA 
NA 
NA 
8  15 
NA 
NA 
NA 
NA 
1^ 
18  49 
NA 

-J  A 

846 
NA 

NA 

NA 
NA 


4.64 
843 
NA 
NA 
NA 
13  00 
NA 
NA 
NA 
NA 
NA 

NA 
660 

12  97 
1007 
11.89 
11  51 

13  55 
HA 

18  08 

21  15 

NA 

NA 

224 

8  15 

NA 

NA 

NA 

NA 

892 

000 

856 

NA 

NA 

452 

902 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

^A 

1572 
NA 

14  43 


Facility 
Total 


403 
775 
11  37 
1641 
11  72 
617 
12.95 

15  55 
2071 
23  78 
34  88 

16  67 

21  51 
23  33 
2912 

634 
774 
12.61 
27  56 
31.08 
1733 

17  89 

18  70 
1930 
23  56 

2.57 
671 
1435 
1703 
23  63 
11  65 
1650 
1937 

14  31 
1690 
44  91 
31  47 
4752 

656 
11  10 

594 
1091 

632 
1243 
1279 
16  76 
1867 
20  62 

26  63 
084 
769 

20  74 

475 

11  78 

11  10 

814 

000 

776 

1535 

1357 

341 

720 

929 

1741 

15  27 

27  70 

19  14 

22  62 
1560 
2021 

42  86 
J2  47 
13  75 
18.14 
13.49 


Gk>bal 


CPTV 
HCPCS = 


MOD 


010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
090 
090 
080 
090 
090 
090 
090 
090 
090 
090 
090 
080 
080 
080 
080 
080 
080 
090 
090 
090 
080 
080 
080 
080 
080 
090 
080 
080 
080 
090 
090 
090 
000 
090 
080 
090 
090 
090 
080 
YYY 
080 
080 
080 
010 
090 
090 
090 
090 
090 
080 
080 
080 
080 
080 
080 
080 
080 
090 


21725  . 
21740  . 

21742  . 

21743  . 
21750  . 
21800  . 
21805 
21810  . 
21820  . 
21825  . 
21899  . 
21920  . 
21925  . 
21930  . 
21935  . 

22100  . 

22101  . 

22102  . 

22103  . 
22110  . 
22112  . 
22114  . 
22116  . 
22210  . 
22212  . 
22214  . 
22216  . 
22290 
22222  . 
22224 
22226  . 
22305  . 
22310  . 
22315  . 
22318 
22319 
22325 
22326 
22327 
22328 
22505 
22520 
22521 
22522 
22548 
22564 
22556 
22558 
22585 
22590 
22585 
22600 
22610 
22612 
22614 
22630 
22632 
22800 
22802 
22804 
22808 
22810 
22812 
22818 
22819 
22830 
22840 
22841 
22842 
22843 
22844 
22845 
22846 
22847 
22848 


Status 


A 
A 
C 
C 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
B 
A 
A 
A 
A 
A 
A 
A 


Descnc>tK5n 


Revision  of  neck  muscle  

Reconstruction  of  sternum  

Repair  slern/nuss  w/o  scope  . 
Repa(r  sternum  nuss  w/scope 
Repair  of  sternum  separation 

Treatment  of  nb  fracture  

Treatment  of  nb  fracture  

Treatment  of  rib  fracture(s)  ... 

Treat  sternum  fracture 

Treat  sternum  fracture 

Neck/cfiest  surgery  procedure 

Biopsy  soft  tissue  o*  back  

Biopsy  SQfl  Sissue  of  Dack  

Remove  iesion  back  or  flank 

Remove  tumor   back  

Remove  pan  of  neck  vertebra 
Remove  pan  thorax  venebra 
Remove  pan  lumbar  v-enebra 
Remove  extra  spme  segment 
Remove  part  o!  nec^  v'enebra 
Remove  part  thorax  venebra 
Remove  part  lumba'  venebra 
Remove  extra  spine  segment 

Revision  of  necK  spine    

Revision  of  thorax  spine    

Revision  of  lumba'  some 
Revise   extra  spine  segmen: 

Revision  ot  necx  spine     

Revision  of  thorax  spme    

Revision  ot  lumbar  spine 
Revise   extra  spme  segmen' 
Treat  spme  process  fracture 
Treat  spme  fracture 

Treat  spme  fracture    

Treat  odonioia  tx  w/o  graft  .... 

Treat  ooonioio  fx  w  graft  

Treat  spme  frac'ure  

Treat  necK  spine  fracture  

Treat  ttiorax  spme  fracture  .... 

Treat  each  add  spme  't    

Manipulation  of  spme       

Percot  venebropiastv  thor  

Percul  venebropiasr,  lumb  ... 
Percut  venebropiastv  addl  .... 

fvlecK  spine  fusion  

f^ech  spine  fusion    

Thorax  spine  fusion  

Lumba'  spme  fusion  

Aoditionai  spinal  fusion   

Spme  &  skull  spinal  fusion  .... 

NecK  spmai  fusion  

Neck  spine  fusion    

Tfwrax  spine  fusion  

Lumljar  spme  fusion        

Spine  fusion  extra  segment  . 

Lumtar  spine  fusion  

Spine  fusion,  extra  segment  . 

Fusion  of  spine  

Fuston  of  spine 

Fusion  of  spme  

Fusion  of  spine    

Fusion  of  spine  

Fusion  of  spine  

Kypfiectomy  1-2  segments  ... 

Kypheciomy  3  or  more  

Exploration  of  spinal  fusion  ... 
Insert  spine  fixation  device  .... 
Insert  spine  fixation  device  ... 
Insert  spine  fixation  device  ... 
Insert  spine  fixatk>n  device 
Insert  spine  fixation  device 
Insert  spine  fixation  device 
Insert  spine  fixatkm  device 
Insert  spine  fixation  device  .  . 
Insert  pelv  fixation  device 


Physician 
Woifc 
RVUs3 


6.99 
16.50 
0.00 
0.00 
10  77 
0.96 
2.75 
686 
1.28 
741 
0.00 
2.06 
4.49 
5.00 

17  96 
9.73 
981 
981 
2.34 

12.74 

12.81 

12.81 

2.32 

23.82 

19.42 

19.45 

6.04 

21.37 

21.52 

21.52 

6.04 

205 

2.61 

8.84 

21.50 

24.00 

18  30 
19.59 
19.20 

461 

1.87 

8.91 

8.34 

4.31 

25  82 

1862 

23  46 

22.28 

5.53 

20.51 

1939 

16.14 

16.02 

21.00 

6.44 

20.84 

523 

18.25 

30  88 

36.27 

26.27 

30.27 

32.70 

3183 

36  44 

10.85 

12.54 

0.00 

12.58 

13.46 

16.44 

11.96 

12.42 

13.80 

6.00 


Non- 
Facility 
PE  RVUs 


NA 
NA 

0.00 

0.00 
NA 

2.38 
NA 
NA 

292 
NA 

0.00 

2  45 
11.93 

4.60 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

3.40 

504 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

480 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
t^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Faality 

PE 
RVUs 


7.45 

12.48 

0.00 

0.00 

9.85 

1.08 

4.71 

7.06 

1.56 

10.26 

000 

0.75 

4.68 

262 

13  01 

8.38 

8.57 

877 

1.24 

10.66 

10.54 

10.45 

1.19 

17  10 

14.61 

15.09 

3.21 

15.50 

13.08 

15.72 

3.17 

2.82 

444 

8.64 

14.63 

17  14 

13  88 

15  00 

14.24 

233 

3.19 

3.98 

3.81 

1.73 

16.22 

1263 

14.89 

13  40 

2  87 

1362 

1312 

11  40 

11.56 

14.36 

344 

14.01 

2.74 

13.02 

19  99 

23  15 

16.72 

1875 

20.27 

19.49 

20.58 

8.32 

6.67 

0.00 

6.69 

6.78 

8.99 

6.24 

6.51 

7.21 

3.27 


KAal- 

Practice 

RVUs 


Non- 
Facility 
Total 


Facility 
Total 


Global 


090 
2.03 
0.00 
0.00 
1.35 
0.09 
029 
060 
015 

0  84  I 
0.00 
012 
044 
049 

1  87 
1.55 
1.51 
1.46 
0.37 
2.20 
1.96 
1.96 
0.40 
423 
2.78 
278 
0.98 
3.65 
3.08 
3.20 
1.01 
0.29 
037 
1.37 
4.26 
476 
261 
354 
275 
0.66 
027 
099 
093 
0.33 
4.98 
3.51 
378 
318 
098 
381 
362 
289 
266 
3.28 
1  04 
379 
0.90 
271 
442 
523 
436 
4.49 
4.67 
5.01 
5.20 
1  73 
2.03 
0.00 
2.04 
2.10 
242 
2.22 
2.26 
2.36 
0.88 


NA 

NA 

000 

000 

NA 

343 

NA 

NA 

435 

NA 

000 

4.63 

16.86 

10  09 

NA 

NA 

NA 

NA 

UA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

UA 

574 

802 

NA 

NA 

NA 

NA 

UA 

NA 

fW 

694 

f^ 

NA 

NA 

NA 

UA 

NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


-(- 


15.34 
31.01 

0.00 

000 
21.97 

2.13 

775 
14.52 

2.99 
18.51 

000 

2.93 

961 

8.11 
32.84 
19.66 
19.89 
20  04 

395 
25  60 
25  31 
25.24 

3.91 
4516 
3681 
37  32 
1053 
40.52 
37  68 
40.44 
10.22 

516 

7.42 
18  85 
40  39 
45.90 
34  79 
3813 
3619 

7.60 

5.33 
13.88 
13.08 

637 
47  02 
34  76 
42  13 
38.86 

938 

37  94 
36.13 
30.43 
30.24 

38  64 
10.92 
38  64 

8  87  ! 
33  98 
55.29 
64  65 
47.35  i 
5351 
57.64 
56  33  i 
62.22  : 

20  90  ' 
21.24  I 

0.00  ' 
21.31  ' 
22.34  i 
27.85  ' 
20.42 

21  19 
23.37 
10.15 


090 
090 
090 
090 
090 
080 
090 
090 
090 
090 
VYY 
010 
080 
080 
080 
080 
080 
080 
ZZZ 
090 
090 
090 
ZZZ 
080 
080 
080 
ZZZ 
080 
080 
080 
ZZZ 
080 
080 
080 
080 
080 
090 
090 
090 
ZZZ 
010 
010 
010 
ZZZ 
090 
090 
090 
090 
ZZZ 
090 
090 
080 
090 
090 
ZZZ 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
XXX 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 


■  CFT  codM  and  dmcnp«ons  on»v  •!»  copyngTH  2002  A  • 
>Capyn^2002  AmancviDanUI  AMOoabon  Aa  ngfus  < 
>  *  IndlcalM  RVUs  ■(•  not  uaad  for  MadKar*  paymam 


IRlght^  ■■"■-• 


\,..,..  M  »•     4RSit)FARS  Apply 


'  CPT  codes  ana  descriptions  only  are  copynght  2002  American  Medical  Association  All  Rigfits  Reserved  Applicatile  FARS13FARS  Appty. 
'Copynght  2002  American  Dental  Association  All  nghts  reserved 
'+ Indicaies  RVUs  are  not  used  tor  Medicare  payment 
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Addendum  B.— RtLAiivt  Value  Units  ^RVUS)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  information— Continued 


CPTV 
HCPCS* 


22849 
22650 
22851 
22852 
22855 
22899 
22900 
22999 
23000 
23020 
23030 
23031 
23035 
23040 
23044 
23065 
23066 
23075 
23076 
23077 
23100 
23101 
23105 
23106 
23107 
23120 
23125 
23130 
23140 
23145 
23146 
23150 
23155 
23156 
23170 
23172 
23174 
23180 
23182 
23184 
23190 
23195 
23200 
23210 
23220 
23221 
23222 
23330 
23331 
23332 
23350 
23395 
23397 
23400 
23405 
23406 
23410 
23412 
23415 
23420 
23430 
23440 
23450 
23455 
23460 
23462 
23465 
23466 
23470 
23472 
23480 
23485 
23490 
23491 
23500 


MOO 


Status 


DescnptKxi 


Reinsert  sptnal  fixation      

Remove  spine  fixation  devio*  . 

Apply  spine  prostti  device  

RenKJve  spine  fixation  devics  . 
RefDove  spine  fixation  device  . 

Spine  surgery  procedure    

Remove  abdominal  wall  lesion 
Atxiomen  surgery  procedure 
Rerrxjval  of  caloum  deposits  .. 

Release  sf>oulder  loint        

Dram  sfioulder  lesion   

Drain  sfioulder  bursa  

Dram  sfioulder  bone  lesion  

Exploratory  shoulder  surgery  .. 
Exploratory  shoulder  surgery  .. 

Biopsy  sfKXjIder  tissues    

Biopsy  shoulder  tissues      

Removal  of  shoulder  lesion 

Removal  of  shoulder  lesion 

Remove  tumor  of  shoulder  

Biopsy  of  shoulder  |o<nt       

Sfxxjlder  joinl  surgery         

Remove  shoulder  lOint  hnirig  ... 

Incision  of  collartxxie  lornt  

Explore  treat  shoulder  )oint  

Partial  removal,  collar  tx>ne  

Removal  of  collar  bone       

Remove  sfKiulder  Ixxie,  part  ... 

Renwval  of  bone  lesion    

Removal  of  txxie  lesion  

Removal  of  tione  lesion  

Removal  of  humerus  lesion  .... 
Removal  of  humerus  lesion  .... 
Removal  of  humerus  lesion  .... 

Remove  collar  bone  lesion 

Remove  shoulder  blade  lesion 

Remove  humerus  lesion    

Remove  collar  tXMie  lesion    

RerrKive  shoulder  blade  lesion 

RerTHjve  humerus  lesion    

Partial  removal  of  scapula 

Rennoval  of  fiead  of  humerus  .. 

Removal  of  collar  bone       

Removal  of  sfioukJer  t>lade  

Partial  removal  of  humerus  

Partial  removal  of  humerus  

Partial  removal  of  humerus  

Remove  shoukJer  foreign  txidy 
Remove  shoulder  foreign  body 
Remove  shoulder  foreign  bo<Jy 

Injection  for  stioukler  «-ray   

Muscle  transfer, shoulder/arm  .. 

Muscle  transfers  

Fixation  of  sfK>ulder  blade  

Incision  of  tendon  &  muscle  .... 
Incise  tendon(s)  &  muscle<s)  •• 

Repair  rotator  cuff,  acute    

Repair  rotator  cuff,  chronic 

RalAase  of  shoulcter  ligament  . 

Repair  of  shoulder     

Repair  tMceps  tendon  _ 

Rerrxjve/transplant  tendon  

Repair  shoulder  capsule    

Repair  sfKHjIder  capsule    

Repair  slKHjIder  capsule     

Repair  shoulder  capsule    

Repair  shoulder  capsule     

Repair  shoulder  capsule     

Reconstruct  shoulder  jomt  

Reconstruct  shoulder  (omt 

Revision  of  collar  txxie     

Revision  of  collar  t>one 

Reinforce  clavicle       

Reinforce  shoulder  bonM  

Treat  davicle  fracture  


Physician         Non-  Facility  Mai-  Non- 

WorV  Facility  PE  Practice        Facility 

RVUs^        PE  RVUs        RVUs  RVUs  Total 


18.51 
9.52 
6.71 
9.01 

15.13 
OCO 
5.80 
000 
4.36 
893 
3.43 
2.74 
8.61 
9.20 
7.12 
2.27 
4.16 
239 
763 

16  09 
603 
5.56 
823 
596 
862 
7.11 
9.38 
7.55 
6.89 
9D9 
783 
848 

10.35 
8.68 
6.86 
6.90 
9.51 
8.53 
8.15 
938 
724 
9.81 

12  08 
1248 
14.56 
17.74 
23.92 

185 

7.38 
11.62 

1.00 
16.85 
16.13 
1354 

837 
10.79 
12.45 
13.31 

997 
13.30 

938 

10  48 
13.40 
14.37 
15.37 
15  30 
15  85 
14.22 
1715 
21  10 

11  18 

13  43 
1186 
14.21 

2.08 


NA 
MA 
NA 
NA 
NA 
0.00 
NA 
000 
897 
NA 
624 
600 
NA 
NA 
NA 
2.71 
7.96 
5.36 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
t^ 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
575 
NA 
NA 
730 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
406 


13.75 
850 
345 
826 

11  24 
000 
429 
000 
738 

10  95 
454 
434 

1581 
1215 

11  01 
1  33 
649 
321 
842 

1426 
913 
9  14 

10.55 
925 

1074 
997 

11  08 

1020 
864 

12.05 

11  37 
10  37 

12  62 
10.74 
11.17 

10  70 
1219 
1682 
1690 
1708 

872 
1111 
1452 
14  47 
1573 
17  13 
21  02 

3.77 
1006 
1240 

034 
14.27 
1461 
14  58 

969 

11  89 

12  81 
1332 

10  45 
1431 
1150 

11  82 
1330 

13  88 
1446 

14  13 
1431 
13  84 

12  42 
1464 
1216 
1335 

12  24 

13  76 
260 


2  87 
151 
111 

1  40 

2  74 
000 
058 
000 
050 
1.23 
042 
033 
1  19 
1.28 
0.97 
014 
0.50 
025 
087 
181 
081 
077 
1  13 
082 
1  19 
099 
127 
1  06 
082 
124 
111 
1  14 
120 
1  18 
0.84 
095 
1  30 
1  18 
108 
124 
097 
138 
1  48 
1  61 
203 
251 
337 
018 
102 

1  62 
005 

2  29 
2.24 
1  91 
1  12 
1  48 
1  72 
1  86 
139 
1  86 
140 
1  47 
1  86 
201 
217 
216 

1  61 

2  00 
240 
2  37 
1  56 
184 
1  11 
200 
026 


NA 
NA 
NA 
NA 
NA 

000 
NA 

000 

13  83 

NA 

10  09 

907 
NA 
NA 
NA 

512 
1262 

800 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

778 
NA 
NA 

835 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

642 


Facility 
Total 


Global 


35.13 
1953 
11  27 

18  67 
29.11 

000 
1067 

000 
12.24 

21  11 
8.39 
741 

25.61 

22  63 
1910 

374 
11  15 

585 
16.92 
3216 
15.97 
15  49 
1991 
1603 

20  55 
1807 

21  74 
1881 
1635 

22  38 
2031 

19  99 

24  17 

20  60 
18  87 
18  55 
2300 

26  53 
2613 

27  70 
16.93 
22  30 

28  08 
28.57 
32  32 
37  38 
4831 

580 
18.46 

25  64 
1  39 

33.41 
32  98 
30  03 
1918 
2416 

26  98 
2849 
21.81 
2947 

22  88 

23  77 
28  56 

30  26 
32  00 
31.59 

31  77 
30  06 
3197 
3811 

24  90 
28  62 
25.21 
2997 

494 


hCPCS- 


MOD 


Status 


090 
090 
ZZZ 
090 
090 
YYY 
090 
YYY 
090 
090 
010 
010 
090 
090 
090 
010 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


23505  . 
23515  .. 
23520  .. 
23525  .. 
23530  . 
23532  . 
23540  .. 
23545  . 
23550  ., 
23552  .. 
23570  . 
23575  . 
23585  . 
23600  . 
23605  . 

23615  . 

23616  . 
23620  . 
23625  . 
23630  . 
23650  . 
23655  . 
23660  . 
23665 
23670 
23675  . 
23680  . 
23700  . 
23800  . 
23802  . 
23900  . 
23920  . 
23921 

23929  . 

23930  . 

23931  . 
23935  . 
24000  . 
24006  . 

24065  . 

24066  . 

24075  . 

24076  . 

24077  . 

24100  . 

24101  . 

24102  . 
24105  . 
24110  . 

24115  , 

24116  , 
24120 
24125 
24126 
24130 
24134 
24136 
24138 
24140 
24145 
24147 
24149 
24150 
24151 
24152 
24153 
24155 
24160 
24164 
24200 
24201 
24220 
24300 
24301 
24305 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descnptio'" 


Treat  clavicle  fracture  

T'eat  clavicle  fracture      

Treat  clavicle  dislocation  

Treat  clavicie  dislocation  

Treat  clavicle  dislocation  

Treat  clavicle  dislocation  

Treat  clavicle  dislocation  

Treat  clavicle  dislocation  , 

Treat  clavicle  dislocation  

Treat  ciavcie  dislocation  

Treat  shoulder  biaoe  fx  

Treat  shoulder  tiiade  '>   

Treat  scapula  fracture     _. 

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture    

Treat  humerus  fracture   .- 

Treat  humerus  fracture  

Treat  humerus  fracture    

Treat  humerus  fracture    

Treat  shoulder  dislocation  

Treat  shoulder  dislocation  

Treat  shoulder  dislocation  

Treat  dislocation 'fracture  

Treat  disi'ocatioa'fracture  

Treat  dislocatioa'tracture  

Treat  dislocation.'fracture  

Fixation  of  shoulder         

Fusion  of  shoulder  |0int  

FuSior"  of  Shoulder  lOint 
Amputation  of  arm  &  gi'dle 
Amputation  at  shoulder  lOint 
Amputation  follow -up  Surgery 
ShoMide'  surgery  procedure    , 
Diairiage  of  arm  lesior 
Drainage  of  arm  pursa 
Drain  arm  elbow  Done  lesior' 

Fxpioratorv  eitxiw  surgery  

Release  eltxiw  lomt        

Biopsy  arm, elbow  soft  tissue 
Biopsy  arm  elbow  soft  tissue 
Remove  armeltxjw  lesior- 
Remove  armi  elbow  lesior 
Remove  tumor  oi  arm  elbov> 
Biopsy  elbow  (Oint  lining 

Explore 'treat  elbow  lOint  

Remove  eltwDw  lOint  lining  

Remova'  of  elbow  bursa  , 

Remove  humerus  lesion   , 

Remove  g'aft  bone  lesion  ..... 
Remove  graft  bone  lesion  ..... 
Remove  elbow  lesion 
Remove  graft  bcjne  lesion 
Remove  graft  bone  lesio.- 
Removai  of  head  of  radius 
Remova  of  arm  pone  lesion 
Remove  radius  txine  lesion 
Remove  elbow  bone  lesion 
Partial  removal  of  arm  pone 

Partial  removal  of  radius   

Partial  removal  of  eltxDW  

Radica:  resection  of  eltiow  ... 
Extensive  humerus  surgenv 
Extensive  humenjs  surgery 

Extensive  radius  surgeiy  

Extensive  radius  surgery  

Remova-  of  elbow  lomt 
Remove  elbow  joint  implant 
Remove  'adius  head  implant 
Removal  of  arm  foreign  body 
Renx)val  of  arm  foreign  Dody 
Injection  for  elbow  x-ray 
Manipulate  elbow  w  anesth  .. 

Musclelendon  transfer  

Arm  tenoc-r-  lengihening  


Pt>i 


lysidan 

Wotk 

RVUs' 


Non- 
Facility 
PERVUs 


Facility 

PE 
RVUs 


— 


3.69 

7.41 

216 

3.60 

7.31 

8.01 

2.23 

3.25 

7.24 

8.45 

2.23 

406 

8.96 

2.93 

4.87 

9.35 

21.27 

2.40 

393 

7.35 

339 

4.57 

7.49 

4.47 

7.90 

6.05 

10.06 

2.52 

14.16 

16.60 

19.72 

14.61 

5.49 

0.00 

294 

1.79 

609 

5.82 

9.31 

2.08 

5.21 

392 

6.30 

11.76 

4.93 

6.13 

8.03 

361 

7.39 

963 

11.81 

665 

789 

8.31 

6.25 

9.73 

7.99 

8.05 

9.18 

7.58 

7.54 

14.20 

13.27 

15.58 

10.06 

11  54 

11.73 

7.83 

6.23 

1.76 

4.56 

1.31 

375 

10.20 

7.45 


6.20 

NA 

4.12 

600 

NA 

NA 

4.68 

5.26 

HA 

NA 

4.06 

641 

NA 

5.91 

8.79 

NA 

NA 

562 

7.75 

NA 

5.74 

NA 

NA 

7.93 

NA 

8.66 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

6.19 

597 

NA 

NA 

NA 

5.87 

8.94 

8.20 

NA 

NA 

NA 

NA 

1^ 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

h4A 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.73 

8.91 

11.02 

NA 

NA 

I4A 


Mal- 
practice 
RVUs 


4.12 

8.43 

2.68 

3.98 

8.20 

8.60 

2.57 

3.69 

8.37 

903 

277 

437 

958 

374 

6.83 

10.47 

1654 

347 

575 

844 

3.58 

4.38 

8.24 

5.99 

8.93 

6.87 

10.06 

3.65 

14^ 

13.91 

15.69 

14.02 

6.90 

0.00 

405 

3.88 

13.61 

617 

870 

3.35 

6.82 

614 

7.34 

13  78 

579 

6.96 

795 

5.38 

10.13 

10.52 

12.57 

695 

7.28 

803 

7.05 

16  46 
6.55 
8.03 

17  56 
11  64 
11.64 
11  19 
15  23 
1696 

983 
706 
942 
6.95 
595 
3.35 
7.06 
0.46 
553 
9.22 
7.79 


Facility  ^g^' 

Total  '°^ 


Global 


050 

103 

0.26 

044 

085 

1.13 

0.24 

039 

0.94 

1.18 

0.29 

0.53 

1.25 

0.39 

0.67 

1.31 

2.98 

0.32 

0.53 

1.03 

0.31 

0.52 

1.01 

0:60 

1  10 

0.83 

1  39 

0.35 

1.97 

2.34 

2.47 

1.92 

0.78 

0.00 

0.32 

0.21 

084 

0.77 

1.27 

0.14 

0.61 

043 

070 

1.32 

0.62 

0.84 

1.09 

049 

099 

1.15 

1.66 

087 

0.88 

0.90 

0.87 

1.31 

0.85 

1  12 

1.23 

1.01 

1.04 

1.90 

1.81 

2.19 

1  19 

0.64 

1.42 

1.07 

0.84 

0.15 

056 

007 

049 

1.30 

098 


10.39 

NA 

6.54 

10.04 

NA 

NA 

715 

890 

t^ 

t^ 

6.58 

11.00 

NA 

9  23 

14.33 

NA 

NA 

8.34 

12.21 

NA 

944 

NA 

NA 

13  00 
NA 

15.54 

NA 

NA 

t4A 

NA 

NA 

NA 

NA 

000 

945 

7.97 

NA 

NA 

8.09 

14  76 
12.55 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
f^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
764 
1403 
12.40 
NA 
NA 
NA 


8.31 

16B7 

510 

802 

16.36 

17.74 

5.04 

7.33 

1655 

18.66 

5.29 

8.96 

19.79 

706 

12.37 

21  13 

40  49 

619 

10.21 

16.82 

758 

947 

1674 

11.06 

17.93 

13  75 

21.51 

652 

30  79 

32  85 

37.88 

30.55 

1317 

0.00 

7.31 

5.88 

20.54 

1276 

1928 

5.57 

12.64 

10.49 

1434 

26  86 

11.34 

13.93 

17  07 

9.48 

18.51 

21.30 

26.04 

14.47 

16.05 

1754 

14.17 

27.50 

15.39 

1750 

27.97 

20.23 

2052 

27.29 

30.31 

34  73 

2108 

1954 

2257 

15.86 

13.02 

5.26 

1218 

1.84 

9.77 

20.72 

16.22 


090 
090 
090 
090 
080 
090 
090 
080 
080 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
080 
010 
090 
090 
090 
090 
090 
YYY 
010 
010 
080 
090 
090 
010 
080 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
000 
090 
090 
090 


'  CPT  codM  and  dMcnptlon*  only  an  copyngM  2002  Amancan  Mwlcal  AnociMion  M  Rigrns  Rm«ry«<l  ApplicaM*  FAR&DFARS  App^ 
'CopyngMZOOZ  AmancanOamal  AuooMkxi  Al  nghis  raaarvad 
> «  irvtcaMs  RVUt  «r*  lyx  uaad  kx  MadKif  paymam 
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Addendum  B.— REuvTivt  Value  UNiib   RVUS' 


Related  iNFORMAnof*    Continued 


CPTV 
HCPCS» 

MCX) 

Slaiua 

Description 

Physician 
WorV 
RVU»» 

Non- 

Facmty 

PERVUs 

F^ 
RVUs 

Mal- 

Prnmr^e 

RVUs 

Non 

FadMy 

Total 

FadMy 
Total 

Global 

24310 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 

: 

Rf>vi«;ior  tI  arm  tendon  

596 

10  56 
9  60 

1065 
745 
789 
790 

10  62 
865 

1400 
865 

14  00 
525 
591 
643 
648 
668 

1234 

1408 

1499 

1849 

830 

913 

11.06 

14.82 

13.44 

12.81 

13.17 

874 

8.12 

11.92 

3.21 

517 

1166 

11.85 

3.50 

687 

943 

1046 

15  69 
280 
556 
7.79 

10.66 
2.86 
579 

11.60 
8.55 

15.21 

1516 
423 
5.42 
9.42 
6.96 

13.19 
120 
216 
440 
814 
949 
254 
472 
880 

11  20 
1369 

960 

954 

7  07 

1025 

1272 

1556 

000 

000 

338 

338 

N* 

\A 

NA 
NA 
^4A 
NA 

N* 

\A 

^,  A 

\A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

\A 
NA 

NA 

NA 
NA 
NA 

NA 
NA 
NA 
531 
9  31 
NA 

NA 

6.52 

914 

NA 

NA 

NA 

510 

824 

NA 

NA 

485 

847 

NA 

NA 

NA 

NA 

712 

NA 

fM 

NA 

NA 

354 

481 

766 

NA 

NA 

4  71 

786 

NA 

NA 

NA 

f^ 

NA 

NA 

1^ 

NA 

NA 

000 

000 

NA 

NA 

853 
11  05 
887 
948 
5.21 
786 

.  44 

;  da 

11  18 

789 

11  18 

644 

693 

7  19 

7  15 

733 

965 

1064 

1241 

11  53 
7  31 
769 

1299 
14  11 
17  27 
1318 
1437 
850 
1028 

12  68 
338 
710 

11  58 

12  14 
497 
689 

1085 

10  37 

13  83 
316 
606 

1034 
843 
331 
632 

11  31 
1077 
1105 

10  88 
5.11 
509 
797 
671 

1664 
184 
292 
541 
972 

1048 
3  13 
568 

1008 
994 

11  56 
11  21 
1282 

968 
11  78 
923 
1263 
000 
000 
759 
437 

0  74 
100 
121 
141 
077 
106 
108 

1  48 
1  13 
1  83 
1  13 
183 
072 
082 
090 
088 
090 
1  69 
195 
192 
252 
111 
128 
1  53 
189 
182 
180 
184 
^23 
092 
167 
041 
072 
1  63 
163 
047 
096 
125 
1  47 
218 
035 
074 
1  10 
1.44 
038 
081 
162 
1  20 
212 
214 
049 
072 
1  31 
090 
184 
Oil 
0.28 
058 
1  13 
1  32 
033 
065 
123 
1  41 
1  89 
1  18 
1  22 
095 
1  23 
1  56 
158 
000 
000 
045 
045 

N* 

NA 

.NA 

NA 
NA 
NA 
NA 

NA 
.NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
893 

15  20 
NA 
NA 

1049 

16  97 
NA 
NA 
NA 

8.25 

14.54 

NA 

NA 

8.09 
15.07 
NA 
NA 
NA 
NA 
1184 
NA 
NA 
NA 
NA 

485 

725 

1264 

NA 

NA 

758 
1323 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 

000 

000 
NA 
NA 

15.25 
2261 
1968 
21  54 

13  43 
1683 
1684 
21  54 
1767 
27  01 

17  67 
27  01 
1241 
1366 
1452 

4  51 
•4  91 

23  68 

26  67 

29  32 
32  54 
1681 

18  10 
25  58 

30  82 
32  53 

27  79 
29  38 
18  47 
1932 
26.27 

7.00 
12  90 

24  86 

25  42 
894 

14  72 
21  53 
22.30 

31  70 
631 

1235 
1923 
20  53 
655 
1292 
24  53 

20  52 

28  38 

28  18 
983 

1123 
1870 
1459 
3167 
315 
536 
1039 
1899 

21  29 
6.00 

11  05 
2011 

22  55 
27  14 
21  99 

23  58 
1770 
23  26 
2351 

29  77 
000 
000 

11  42 
820 

000 

24320 

000 

24330 

Mtfvi:>iu«i  ot  arm  rrKisdas    

RAvtsion  o4  ann  musctos       

000 

24331 
24332 

090 

Tenolysis  tncaps              

090 

24340 

000 

24341 

Repair  arm  terKkxt/musda  

000 

24342 

Rapair  at  ruptured  tendon    ... 

Rapr  albowf  lal  ligmnt  wAss  

Raoonatruct  elbow  tat  itgmnl  

090 

"414? 

090 

4  14  I 

090 

c4JAj> 

Rapr  elbw  mod  Ugrrmt  wAisau  ^ 

Reconstruct  elbow  mad  kgrnot  _ 

Repair  Ol  !ft*^nK  al^>r^    

090 

24346 

090 

24350 

000 

24351 

000 

24352 

090 

24354 

Repair  ol  t**' '*-  *•           

000 

24356 

Revision  c>'  >*^        -'(r-*       „..^ 

090 

24360 

000 

24361 

Raconstnji  *   'itv  yv  ,,jinl  

090 

24362 

RaCOn  .!!  ,.  •  .'Ihow  |0«ll  

Replace  eiu,»  (otnt    

000 

24363 

000 

24365 

090 

74.166 

Reconstruct  head  d  radhM  

090 

>t00 

Revision  ol  humarus  

090 

■4410 

Raviaion  ol  humarus    

090 

24420 

Revision  ol  humarus  

090 

24430 

Reoair  of  humarus       

090 

24435 

090 

24470 

Revision  ol  eltxjw  joint          

090 

24495 

090 

24498 

Reinforce  hurr>er\js               

090 

24500 

090 

24505 

090 

24515 

Treat  humerus  fracture 

090 

24516 

090 

24530 

Treat  humarus  fracture  

090 

24535 

Treat  hurT>erus  fracture    

090 

24538 

Treat  humerus  fracture 

090 

24545 

Treat  hurrierus  fracture 

090 

24546 

Treat  hurT>erus  fracture 

090 

24560 

Treat  humerus  fracture 

000 

24565 

Treat  humerus  fracture  

000 

24566 

Treat  humerus  fracture 

090 

24575 

090 

2457t 

090 

24577 

090 

24579 

Treat  humerus  fracture 

090 

24582 

Traat  humerus  fracture 

090 

24586 

Treat  atx>w  fracture 

090 

24587 

Treat  afeow  fracture    

090 

24600 

Treat  elbow  dislocation  

090 

24605 

Treat  elbow  dislocatKxi  

090 

24615 

Treat  eltxjw  dislocation  

090 

24620 

Treat  elbow  fracture  

090 

24«a5      . 
24640 

Treat  etx>w  fracture  _ 

Treat  elbow  dislocation  

090 
010 

24650 

090 

24655 

Treat  radius  fracture   

090 

24665 

Treat  radius  fracture     .'... 

090 

24666 

Treat  radius  fracture   

090 

24670 
24675 

Treat  ulnar  fracture   

Treat  ulnar  fracture        

090 
090 

24685 

Treat  ulnar  fracture    

090 

?4aoo 

Fusion  ol  elbow  lomt     

Fusiorv/gralt  of  elbow  lotnt  

090 

1-H02    ... 

090 

<'4!X»        . 

Amputation  of  upper  arm  ^ 

Amputation  of  upper  arm    .♦. 

090 

24920 

090 

24925     .. 

Amputation  follow-up  surgery 

090 

24930     .. 
24931 

Amputation  follow-up  surgery    

090 

Amputate  upper  arm  &  implenl  

090 

24935    -. 

Revision  ol  amputation       

090 

24940 

Revision  of  upper  arm         

090 

24999 
25000  . 

Upper  arm/elbow  surgery    „ 

Incision  of  tendon  sheath      

YYY 
090 

25001     .. 

Incise  flexor  carpi  radialis  „ 

090 

<  CPT  codM  and  dMcnptlons  only  ar*  copyngN  2002  Amancan  Madical  AnocMMn  All  Rights  Resarvwl  AppkcatM  FARS/DFARS  Apply 
'  Copyright  2002  Amancan  Ovntal  Asaocialion  All  rights  raMrvad 
'  *  Indlcatas  RVUi  u»  not  uiad  for  Miitf  ri  paymanl 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information — Continued 


CPTV 
HCPCS* 


25020  ... 

25023  .... 

25024  .... 

25025  .... 
25028  .  .. 
25031  ... 
25035  ... 
25040  .... 

25065  .... 

25066  ... 

25075  .... 

25076  .... 

25077  .... 
25085  .... 

25100  .... 

25101  .... 
25105  ... 
25107  .... 

25110  .... 

25111  .... 

25112  .... 

25115  .... 

25116  .... 

25118  .... 

25119  .... 

25120  .... 

25125  .... 

25126  .... 
25130  .... 

25135  .... 

25136  .... 
25145  .... 

25150  .... 

25151  .... 
25170  .... 
25210  .... 
25215  .... 
25230  .... 
25240  .... 
25246  .... 
25248  .... 

25250  .... 

25251  .... 

25259  .... 

25260  .... 
25263  .... 
25265  .... 
25270  .... 
25272  .... 

25274  .... 

25275  .... 
25280  .... 
25290  .... 
25295  ..., 

25300  .. 

25301  .... 
25310  ..., 
25312  ... 

25315  .. 

25316  ... 
25320  .. 
25332  ... 
25335  ... 
25337  ... 
25350  ... 
25355  ... 
25360  ... 
25365  ... 
25370  ... 
25375  ... 

25390  ... 

25391  ... 

25392  ... 

25393  ... 

25394  ... 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Decompress  forearm  1  space    . 

Decompress  ioiearT-,  i  space  .. 

Decompress  forearm  2  spaces 

Decompress  torarm  2  spaces  .. 

Drainage  of  torean^  lesion 

Drainage  of  torea'-n-'  bursa  

Treat  forearm  bone  lesion  

Exploretreal  wrist  (Oint     

Biopsy  forearm  soft  tissues  

Biopsy  tofea''rr  sofl  tissues  

Removel  forearrr:  lesior  subcu 

Removei  forearm  lesion  aeep  .. 

Remove  tumor  forearm,  wrist  ... 

Incision  of  wrist  capsule  

Biopsy  of  wrist  pint  

Exploretreat  wnst  pint  

Remove  wnst  )C«nt  lining 

Remove  wnst  joint  ca'liiage 

Remove  wnst  tendon  lesion    .... 

Remove  wrist  tendon  lesion  

Reremove  wnst  tenoon  lesion  .. 

Remove  wnsl'forearm  lesion    ... 

Remove  wnsl'forearm  lesion  .... 

Excise  wnst  tendon  sheath  

Partial  remova'  of  ulna     

Removal  of  forearm  lesion  

<  Reinove/grati  forearm  lesion  .... 
I  RetTX>ve/graf1  forearm  ieslon  ... 
I  RerrvDval  of  wnst  lesion     , 

Renxive  &  graft  wnst  lesion    ... 

Remove  &  graft  wnst  lesion    ... 

Remove  forearm  Done  lesion    . 

Partial  removal  of  ulna 

Partial  renx)vai  of  radius  

Extensive  lorearm>  surgery  

Removal  of  wrist  txine 

Removal  of  wnst  tx)nes  

Partial  removal  of  radius  

Partial  removaf  of  ulna      

iniection  fo'  wnst  x-ray 

Remove  forearm  foreign  txxty 

Removal  of  wnst  prosthesis 

Removal  of  wnst  prosttiesis 

Manipulate  wnst  w  anestnes 

Repair  forearm  tendon/muscle 

Repair  forearm  tendon,  muscle 

Repai'  forearm  tendon'muscle 

Repair  forearm  tendon  muscle 

Repair  forearm  tendon  muscie 

Repair  forearm  tendon  muscle 

Repair  forearm  tenoon  snea'h 

Revise  wnsl'forearm  "endon   ... 

Incise  wrist 'forearm  lendon  

Release  wnsiforea'm  tendon  . 

Fusion  of  tendons  a:  wnst  

Fusion  of  tendons  at  wrist  

Transplant  forearm  tendon 

Transplant  forearm  tendon 

Revise  palsy  f^and  tendon(s)  .. 

Revise  palsy  hand  tendon(s)  .. 

Repair-revise  wnst  joint  

Revise  wnst  (oint  

Realignment  of  hand  

Reconstruct  ulna/radioulnar  .... 

Revision  of  radius  

Revision  of  radius 

Revision  of  ulna 

Revise  radius  &  ulna  

Revise  radius  or  ulna  

Revise  radius  &  ulna  

Sfiorten  radius  or  ulna  

Lengttien  radius  or  ulna  

Shorten  radius  &  ulna   

Lengthen  radius  &  ulna  

Ref>air  carpal  bone  shorten  .... 


hysician 

Wo(K 

RVUs' 

t*)n- 

FacHity 

PERVUs 

592 

NA 

12  96 

NA 

9.50 

NA 

16.54 

NA 

525 

NA 

4.14 

NA 

7.36 

NA 

7.18 

NA 

1  99 

2.58 

413 

NA 

374 

NA 

492 

NA 

976 

NA 

5.50 

NA 

3.90 

NA 

469 

NA 

585 

NA 

643 

NA 

3.92 

NA 

3.39 

NA 

4.53 

NA 

8.82 

NA 

7.11 

NA 

4.37 

NA 

6.04 

NA 

610 

NA 

7.48 

NA 

7.55 

NA 

5.26 

NA 

6.89 

NA 

.5.97 

NA 

6.37 

NA 

709 

NA 

739 

NA 

11.09 

NA 

595 

NA 

7.89 

NA 

5.23 

NA 

517 

NA 

145 

10.27 

514 

NA 

6.60 

NA 

9.57 

NA 

375 

NA 

7.80 

NA 

7.82 

NA 

988 

NA 

6.00 

NA 

7.04 

NA 

8.75 

NA 

850 

NA 

7.22 

NA 

5.29 

NA 

655 

NA 

880 

NA 

840 

NA 

8.14 

NA 

9.57 

NA 

10.20 

NA 

12.33 

NA 

10.77 

NA 

11.41 

NA 

12.88 

NA 

10.17 

NA 

8.78 

NA 

10.17 

NA 

8.43 

NA 

12.40 

NA 

13.36 

NA 

13.04 

NA 

ia40 

NA 

13.65 

NA 

13.95 

NA 

15.87 

NA 

10.40 

NA 

Facility 

PE 
RVUs 


11.38 

17.36 

808 

11.75 

1017 

1014 

16.87 

948 

2.58 

8.42 

7.39 

1288 

15.51 

11.29 

7.66 

8.02 

11.25 

11.62 

8.62 

6.67 

7.49 

17.36 

16.36 

8.09 

11.54 

15.31 

16.39 

15.93 

844 

9.27 

8.50 

15.73 

12.28 

16.28 

17.76 

8.84 

1252 

835 

11.07 

050 

10.23 

6.19 

8.08 

5.46 

17.12 

16.99 

1771 

1617 

1674 

1717 

744 

16.29 

18.62 

15.93 

10.06 

9.98 

16.74 

17  49 

18.31 

19.71 

11.50 

9.34 

14.95 

13.85 

16  98 

17.60 

16.89 

18.51 

18.42 

19.42 

17.69 

19.37 

18.37 

20.63 

8.29 


Mal- 
practice 
RVUs 


0.76 

1.52 

1.24 

218 

0.61 

050 

098 

0.96 

012 

049 

040 

0.59 

1.10 

071 

0.50 

060 

0.77 

0.82 

0.48 

0.42 

0.54 

1.11 

0.90 

0.55 

0.80 

0.81 

1.02 

1.00 

066 

0.89 

058 

0.82 

0.96 

0.93 

1.52 

0.73 

1.02 

066 

069 

0.07 

054 

0.84 

1.15 

0.50 

0.97 

0.94 

1.19 

0.76 

0.89 

1.14 

1.13 

0.91 

0.66 

0.86 

1.07 

1.08 

1.G1 

1.22 

1.26 

1.74 

1.32 

146 

1.66 

1.31 

1  17 

1.44 

1.17 

1.67 

1  88 

1.84 

1.38 

1  73 

1.73 

1.87 

1  40 


f*)n- 

FacUrty 

Total 


Facility 
Total 


Glotial 


NA  I 

NA ; 

NA 
NA  I 
NA 
NA 
NA 
NA 
469 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
11.79 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


18  06 
31  84 
18  82 
30.47 
16.03 
1478 
25.21 
1762 

469 
1304 
11.53 
18.39 
26.37 
17.50 
12.06 
13.31 
17.87 
18.87 
13.02 
10  48 
1256 
27.29 
24.37 
13.01 
18.38 
22  22 
24  89 
24  48 
14.36 
17.05 
15.05 
22.92 
20.33 
2460 
30.37 
15.52 
21.43 
14.24 
16.93 

202 
15.91 
13.63 
18.80 

9.71 
25.89 
2575 
28.78 

22  93 
2467 
27.06 
17.07 
24  42 

24  57 

23  34 
1993 
1946 

25  89 

28  28 

29  77 
33  78 
23  59 
22  21 
29  49 
2533 

26  93 
,  29.21 

26  49 

32  58 

33  66 

34  30 
2947 
34.75 
34  05 
38.37 
20  09 


090 

090 

090 

090 

090 

090 

090 

090 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 

000 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


"  CPT  codes  and  descriptions  only  are  copynght  2002  American  Medical  Association  All  Rights  Reserved  Applicable  FARS'DFARS  Apply. 
'Copyright  2002  American  Dental  Association  All  nghts  reserves 
>«  Indicates  RVUs  are  rm  used  for  Medicare  payment 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Contmuea 


CPTV 
HCPCS^ 


25400 
25405 
25415 
25420 
25425 
25426 
25430 
25431 
25440 
25441 
25442 
25443 
25444 
25445 
25446 
25447 
25449 
25450 
25456 
25490 
25491 
25492 
25500 
25505 
25515 
25520 
25525 
25526 
25530 
25535 
25545 
25560 
25565 
25574 
25575 
25600 
25605 
25611 
25620 
25622 
25624 
25628 
25630 
25635 
25645 
25650 
25651 
25652 
25660 
25670 
25671 
25675 
25676 
25680 
25685 
25690 
25695 
25800 
25805 
25810 
25820 
25825 
25830 
25900 
25905 
25907 
25909 
25915 
25920 
25922 
25924 
25927 
25929 
25931 
25999 


MOO 


Status 


Oeacnption 


Repair  radtus  or  ulna        

Repair/grati  radius  or  ulrui  ..., 

Repair  radius  &  ulna         

Repair/grafl  radius  &  ulr>a  

Repair/gratt  radius  or  ulna  .... 

Repair/graft  radius  &  ulna  

Vase  graft  into  carpal  borw 
Repair  nonunion  carpal  bone 

Rapair/grati  wnst  txme  

Reconstruct  wrist  lOtfi  

Reconstruct  wnst  (oirft  

Reconatnid  wnst  joint  

Reconstruct  wnst  loinl  

Reconstruct  wnst  fouH 

Wnst  reptecement     _.... 

Repair  wnst  |Oint(s)  

Remove  nvnst  |0*nt  imptanl  .... 

Revision  o<  wnst  fou*  

Revision  ol  wnst  jo«nt  

Reinforce  radius  

Reinforce  ulrva  

Reintorce  radius  ar>d  ulrva  

Treat  fracture  ot  radius     „. 

Treat  fracture  of  radius   

Treat  fracture  of  radius     

Treat  fracture  of  radius     

Treat  fracture  of  radius   

Traat  fracture  of  radius 

Treat  fracture  of  ulna 

Treat  fracture  of  ulna  „ 

Treat  fracture  of  ulna 

Treat  fracture  radius  A  ulna  .. 
Treat  fracture  radius  &  ulrta  ,. 
Treat  fracture  radius  &  ulna  .. 

Treat  fracture  radius/ulna  

Treat  fracture  radius/ulrva  

Treat  fracture  radtus/ulna  

Treat  fracture  radms/ufru  

Treat  fracture  radius/ulna  

Traat  wnst  txxie  fracture    

Treat  wnst  txxie  fracture    

Treat  wnst  txx>e  fracture  

Treat  wnst  bone  fracture    

Treat  wnst  bor>e  fracture  

Treat  wnst  bor>e  fracture    

Treat  wnst  bone  fracture  

Pin  ulnar  styloid  fracture   

Treat  fracture  ulnar  styloid  .... 
Treat  wnst  dislocation 

Treat  wnst  dislocation      

Pin  radioulnar  dislocation  

Treat  wnst  dislocation  

Treat  wnst  dislocation  

Treat  wnst  fracture  ;. 

Treat  wnst  fracture  

Treat  wnst  dislocation  

Treat  wnst  dislocation  

Fusion  of  wnst  |oint  

Fusion/graft  of  wnst  |oint  

FusiorVgraft  of  wrist  (Oint  

Fusion  of  hand  bones        

Fuse  tiand  bones  witfi  graft  ., 

Fusion,  radioulnar  int/ulna  

Amputation  of  forearm   

Amputation  of  forearm 

Amputation  follow-up  surgery 
Amputation  follow-up  surgery 

Amputation  of  forearm    

Amputate  hand  at  wnst  

Amputate  hand  at  wnst     

Amputation  follow-up  surgsty 
Amputation  of  hand  "... 
Amputation  follow-up  surgery 
Amputation  follow-up  surgsiy 
Forearm  or  wnst  surgery  


Phyatoan 

WOIK 

RVUs» 


10S2 
1436 
1335 
16,33 
13.21 
15.82 
925 
10.44 
1044 
1290 
1085 
10.39 

11  15 
969 

1655 

10  37 

1449 

7  87 

949 

954 

996 

1233 

245 

5,21 

916 

626 

12  24 
1298 

209 
514 
890 
244 
563 
701 

1045 
263 
581 
777 
655 
261 
453 
643 
288 
439 
725 
305 
536 
760 
476 
7  92 
600 
467 
804 
599 
9  78 
550 
834 
976 

11.28 

1057 
7  45 
9,27 

10  06 
9,01 
912 
780 
896 

1708 
868 
7  42 
846 
880 
759 
781 
000 


Non- 

FadMy 

PERVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

I4A 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

437 

804 

NA 

823 

NA 

NA 

442 

781 

NA 

441 

628 

NA 

NA 

4,75 

8.51 

NA 

NA 

4.70 

773 

NA 

486 

768 

NA 

491 

NA 

NA 

NA 

NA 

NA 

752 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 


Facility 

PE 
RVUs 


ivial- 

Practice 

RVUs 


18  22 

20  48 

19  39  I 

21  34  I 
26  80  I 
2012  , 

762 

638 

11  25 

10  14 

900 

889 

917 

818 

1217 

8  76 
1089 

13  09 

14  28 

16  71 
1758 
1806 

293 

581 
1000 

643 
1192 

15  40 
292 
586 

10  14 
290 
602 
905 

1098 
3.11 
627 

1037 
991 
3,06 
549 
995 
314 
475 
947 
3.21 
569 
685 
549 
973 
602 
543 
978 
648 

10  44 
7  21 
986 

10  92 

11  81 
11  34 

968 
1066 

17  12 
1448 
15  75 
1519 
1562 
2314 

9  91 
906 

1025 
14  18 

783 
1509 

000 


1  SO 

195 
1  87 
220 
161 
223 
107 
056 
1  41 
1  83 
124 
130 
143 
126 
2,20 
134 
1  77 
088 
107 
1  19 
1  41 
1  62 
028 
069 
122 
085 
166 
1  80 
027 
066 
1  23 
027 
076 
096 
1  46 
034 
061 
1  06 
1  17 
033 
061 
1  14 
037 
039 
0.93 
037 
072 
1.02 

0  59 

1  07 
0.81 
0,57 
1  10 
0  61 
125 

0  78 

1  07 
1  30 
1  51 
1  37 
096 
1  20 
1  27 
108 
1  06 
1  01 
107 
241 
106 
093 
1  07 
1  02 
089 
088 
000 


Non- 

Facility 

Total 


Facility 
Total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
710 

13,94 
NA 

1534 

NA 

678 

13  63 

NA 

712 

14,67 

NA 

NA 

7.72 

1513 

NA 

NA 

764 

12  87 

NA 

811 

1246 

NA 

833 
NA 
NA 
NA 
NA 
NA 
1276 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1^ 

000 


30,64 
3681 
3461 
3987 
4162 
3817 
1794 
17  38 
2310 
24  87 
2109 

20  %8 

21  75 
1913 
30,92 
2047 
2715 

21  84 

24  84 

27  44 

28  95 
3201 

566 

11  71 

20  40 
1354 

25  84 
3018 

528 
1168 
20.27 

561 
12.41 
17  02 

22  89 
606 

12  89 
1922 
1963 

602 
1063 
1952 

639 

953 
1765 

6.63 
11  77 
1547 
1084 
1872 
1283 
10  67 
1892 
1308 

21  47 

13  49 
19,27 
21,96 

24  60 

23  28 
1809 
21  13 

■  28  45 
2457 

25  93 

24  00 

25  65 
42  63 
1965 
17.41 
1978 
24  00 
1631 
23  78 

000 


Global 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 


CPTV 
HCPCS» 


26010  .., 
?60li  .. 
26020  ., 
26026  ., 
260X  .. 
?6034      ., 

26036  .,. 

26037  .,. 
26O40  .. 
26046  .. 
26066  .,. 
?606C  ... 
260^0  .,. 
260^6  ... 
26080  ... 
26100  .., 
26105  ..., 
26110  ... 

26115  .,.. 

26116  .... 

26117  ..,. 
26121  .... 
26123  ..,. 
26125  .... 
26130  .... 
26135  ..,. 
26140  ..,. 
26145  .... 
26160  ... 
26170  „„ 
26180  .... 
26185  ... 
26200  ... 
26205  „ 
26210  .„ 
26215  ... 
26230  ... 

26235  ... 

26236  .„ 
26250  .., 
26255   .,. 

26260  ... 

26261  ... 

26262  ... 
26320  ... 
26340  ,.. 
26350  ... 
26352  ... 

26356  ... 

26357  .., 

26358  ,.. 
26370  .., 

26372  .., 

26373  „. 
26390  ... 
26392  ... 
26410  ... 
26412  ... 

26415  „. 

26416  .., 
26418  .., 
26420  ... 
26426  ... 
26428  ... 

26432  ... 

26433  ... 

26434  ... 
26437  ... 
26440  .. 
26442  .,. 
26445  ,„ 

26449  ,, 

26450  .. 
26455  .. 
26460  .. 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Drainage  o*  finger  abscess 

Drainage  of  finger  abscess 

Drain  nand  lendon  sheath  

Drainage  ot  palm  bursa     

Drainage  of  palm  bursa(s)  

Treat  hand  bone  lesior.      , 

Decompress  fingersi'hand  

Decompress  hngers/harid  , 

Release  palm  cx>ntracture  , 

Release  palrr-i  contracture  , 

Incise  finger  tenOon  sheatti  

I  Incision  o)  hnger  tendon    

'  Exploralreal  hand  loint      

Explore/lreat  hnger  |Oinl   

Explore-treat  tinge'  fOini   ..,; 

Biopsy  hand  (Oint  lining    

Biopsy  finger  )Oint  lining   

Biopsy  fingei  (Oint  lining 
Removei  hand  lesior  suDcui 
Remove'  hand  lesior    deep 
Remove  tumo'    harxitinge' 

Release  palm  contracture  

Release  palm  contracture  

Release  palm  conifacture  

Remove  wnst  joint  lining   

i  Revise  'inge!  lOinl   each  

Revise  'mger  lomt   eacn    

■^enaor  excision   paimifinger    .. 
Remove  tenoor  sheath  lesion   . 
Remova'  ot  palm  lenoo"   each 
Removal  of  finger  tenoor 

Remove  finger  Done         

Remove  hand  Pone  lesion  

Rerriovea'aft  Done  lesion  

Removal  o'  f'nge'  lesion    

Rerriove  Q'a^  fmget  'esion 
Pania:  'emovai  o'  hanc  Done    .. 
Partial  removal   fmge'  Done 
Paniai  remova'   fmge'  Done      ., 

Extensive  land  surgery    

Extensive  hand  su'gen,'    

Extensive  finger  surgei"v  

Extensive  finger  surgery     

Parliai  'emovai  o'  tinger 
Removai  ol  implant  fron~  nand  , 

fvlaniDuiaie  tinge'  *>  anestfi  

Repair  finger  tiana  lenoon 

Repairgraft  nand  tendon  , 

Repair  finger  Tiand  lenoon , 

Repair  finger  tiand  lenoon , 

Repair  graft  hand  tendon  , 

Repai'  finger  hand  tendon , 

Repa>r  graft  nand  tendon  

Repair  finger  hand  tendon  

Revise  nanolmge'  tendon  

Repair  graft  hand  tendon   

Repai'  hand  tendon  

Repair  graft  nana  tendon 
Excision   nand'finqer  ienoor-     . 

Graft  hand  or  finger  tendon  

Repair  finger  tendon         

Repair  graft  fmger  tendon  

Repair  finger  hand  tendon 

Repair-grati  fmger  tendon  

Repair  finger  tendon  

Repai'  fmge'  tendon        

Repai'  graft  tinge'  tendon  

Reaiignmen!  o'  tendons 
Release  paim finger  ienoor^ 
Release  paim.  &  'mge'  tendon 
Release  hand'fmge'  tendon     ., 
Release  (orearm'hana  tendon  . 

Incision  of  palm  tendon    

Incision  o'  fmger  tendon  

Incise  hand'finger  tendon  


Physicta'' 

Wo<l( 
RVUs' 


Non 

Pacii'h 

PE  RVUS 


Facrlin' 
RVUs 


f^l 

^■actic* 

RVJi 


Non. 

facility 
'otai 


FadWy 
Total 


Globsl 


1,54 

5.97  1 

1  78  1 

0  14  1 

7.65  1 

346 

010 

219 

■7  -16 

2  iS 

025 

M92 

492 

010 

467 

NA 

(-     "J  ' 

0  59 

NA 

10.57 

oeo 

i  82 

NA 

'  -e 

060 

\A 

1060 

090 

6  93 

NA 

6  86 

0  72 

Nt 

12.50 

090 

6.23 

NA 

6.04 

0.79 

NA  1 

13.06 

060 

9.51 

NA 

7.99 

1.12 

f  NA 

18.62 

090 

7.25 

NA 

6.48 

0.87 

NA 

14,60 

060 

3.33 

NA 

3.75 

0.45 

NA 

7,53 

000 

5.56 

NA 

5.30 

074 

NA 

11,60 

000 

2.69 

15,46 

3,se 

0.36 

18.51 

6.64 

060 

2.81 

NA 

3.28 

0.36 

NA 

644 

090 

3.69 

NA 

3.32 

0.35 

NA 

7.36 

000 

3.79 

NA 

3.67 

0.40 

NA 

7.86 

060 

4.24 

NA 

4.58 

0.52 

NA 

934 

060 

3.67 

NA 

3.90 

0.45 

NA 

8  02  1 

090 

3.71 

NA 

3.93 

0.45 

f4A 

809 

090 

3.53 

NA 

3,80 

044 

NA 

7.77 

060 

3.86 

14.42 

4,43 

0.48 

18.76 

877 

060 

5.53 

NA 

5.66 

0.60 

NA 

11.88 

090 

8.55 

NA 

6.94 

1.01 

NA 

16,50 

060 

7.54 

NA 

6.72 

0.94 

NA 

15.20 

060 

9.29 

NA 

8.65 

1.17 

NA 

19.11 

060 

461 

NA 

2,51 

0.57 

NA 

768 

zzz 

5  42 

NA 

5.12 

0.65 

NA 

11  19 

000 

696 

NA 

6.20 

0,87 

NA 

14.03 

000 

6  17 

NA 

5.75 

0.76 

NA 

12.68 

000 

6  32 

HA 

578 

0.77 

NA 

12  87 

000 

3  15 

18.94 

386 

039 

22  48 

7.40 

090 

477 

NA 

4,72 

0.60 

NA 

10.09 

000 

5  18 

NA 

510 

0.64 

NA 

10.92 

000 

5  25 

NA 

562 

0.67 

NA 

11.54 

000 

5.51 

NA 

514 

071 

NA 

11,36 

090 

7.70 

NA 

6.69 

0,95 

NA 

15.34 

oeo 

515 

NA 

5.12 

0.64 

NA 

10.91 

000 

7  10 

NA 

6.07 

0.77 

NA 

13.94 

000 

6.33 

.    NA 

568 

0.84 

NA 

12.85 

080 

619 

NA 

562 

078 

NA 

12  59 

000 

5  32 

NA 

517 

066 

NA 

11.16 

000 

7.55 

NA 

6.23 

0,92 

NA 

1470 

080 

12.43 

NA 

9.26 

1.06 

NA 

2274 

000 

703 

NA 

598 

083 

NA 

13.84 

090 

909 

NA 

6.22 

0.84 

NA 

16.15 

000 

5  67 

NA 

5.18 

070 

NA 

11.55 

090 

3.98 

NA 

450 

049 

NA 

8,97 

080 

2.50 

NA 

4.64 

0.30 

HA 

7.44 

090 

599 

NA 

20.03 

073 

NA 

2675 

090 

768 

NA 

20.50 

093 

NA 

2911 

090 

8.07 

NA 

2149 

0.99 

NA 

30.55 

090 

8,58 

NA 

21  19 

1,02 

NA 

30  79 

090 

914 

UA 

21,74 

1,07 

NA 

31  95 

090 

711 

NA 

20.67 

0.90 

NA 

28  68 

090 

8,76 

NA 

22.00 

1.06 

NA 

31  82 

090 

A  16 

NA 

21.56 

0.98 

NA 

30  70 

090 

9,19 

NA 

16.75 

1.09 

NA 

27  03 

090 

10,26 

NA 

22  55 

1,26 

NA 

34  07 

090 

4,63 

NA 

16.30 

0.57 

NA 

21  50 

090 

6  31 

NA 

17.39 

0.80 

NA 

24,50 

090 

8  34 

NA 

15,90 

0.77 

NA 

2501 

090 

9  37 

NA 

18.56 

1.20 

NA 

2913 

090 

4,25 

NA 

16.13 

0.50 

NA 

20  88 

,             090 

677 

NA 

17.69 

0.83 

NA 

25.29 

!            090 

615 

NA 

1716 

077 

NA 

24  08 

090 

7  21 

NA 

18,24 

0,84 

NA 

26.29 

090 

40? 

NA 

13.36 

0.48 

NA 

17.86 

060 

456 

NA 

14.27 

0.56 

NA 

19.39 

090 

609 

NA 

14.67 

071 

NA 

2V47 

090 

5  82 

NA 

14.40 

0,74 

NA 

20  96 

090 

502 

NA 

18.87 

062 

NA 

24.51 

090 

8.16 

NA 

20.31 

094 

NA 

2941 

090 

4.31 

NA 

18.71 

0.54 

NA 

23  56 

090 

7,00 

NA 

20  02 

0,84 

NA 

27  86 

090 

367 

NA 

857 

0,46 

NA 

12.70 

090 

364 

NA 

8  45 

0,47 

NA 

1256 

090 

346 

NA 

8,20 

1            044 

NA 

12,10 

090 

'  CPT  codas  and  dMcnpOons  only  ara  copyngnt  2002  Amancan  t*m)>cal  Auooation  Al  RighM  Rewrvad  Applcabla  FARSiDf  ARS  Apply 
'CopyngtH  2002  Amancan  Danlal  Aaiociation  All  rights  rasarvad 
'  *  IndKaM*  RVUs  ara  not  uaad  tor  Madlcara  paymartt 


'  CPT  codas  and  descriptions  only  a/a  copyright  2002  America^  m. 
'CopyrigM  2002  Amancan  Dental  Association.  All  hghts  'ese'.'ec 
>*  Indlcales  RVUs  ara  not  used  tor  Madlcara  payment 


'^&soaatlon  All  Rigrits  Resarved  ApplcalJle  FARS/DFARS  Apply 
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Addendum  B.— Rfjative  va^-l  Units  (RVUS;  an 

J  Rllail 

L    INmjWM.A  jHjfy.    - 

Continued 

CPTV 

MOO 

Status 

PhysKian 

llln  rti 

wont 

Non- 
FaoMy 

FadWy 
PE 

Practice 

Non- 
FadMy 

Facility 

Total 

Gk>bal 

HCPCS' 

RVUa» 

PE  RVUs 

RVUs 

RVUs 

Total 

9ft471 

A 

5.73 

NA 

1406 

073 

NA 

20  52 

090 

26474     .. 

A 

fxMon  0*  fingar  landons  „ 

532 

NA 

1431 

088 

NA 

20  32 

060 

26476    ... 

A 

Tandon  langlhaning      „ „ - 

5  18 

NA 

1380 

062 

NA 

1960 

080 

26477    •:. 

A 

Tandoo  thortamng           „ 

515 

NA 

1401 

060 

NA 

19  76 

080 

26478    ... 

A 

Langlhaning  o(  hand  tendon  » 

580 

HA 

1465 

077 

NA 

21  22 

080 

26479 

A 
A 

S»KXlan««g  o»  hand  tandoo „ — 

Tranaplant  tvnd  tandon    „ 

5  74 
688 

HA. 
F4A 

14  65 
1884 

0  76 
084 

NA 
NA 

21  15 
27  47 

090 

26480    ... 

090 

26483    ... 

A 

Tnnapian(/graft  hand  tandon  

828 

NA 

20  43 

103 

NA 

29  75 

090 

26485    .. 

A 

Tranaptani  pakn  tandon     

770 

NA 

20  34 

0.84 

NA 

28  98 

090 

26489 

A 

TrwiaplwiVgrart  pakn  landon  

855 

NA 

17.04 

086 

NA 

27  57 

080 

26490       . 

A 

Raviaa  Itiumb  landon       „ 

841 

NA 

15  54 

105 

NA 

25  00 

080 

26492     .. 

A 

Tandon  tranalar  with  grail       — 

862 

NA 

1615 

1.18 

NA 

26  96 

080 

26494     .. 

A 

Hand  tandon/muada  translar  „ 

847 

NA 

1614 

1.13 

I4A 

25  74 

080 

26496     .. 

A 

Raviaa  thumb  tandon  — ».... 

850 

NA 

15  87 

1  17 

NA 

26  63 

080 

26497    ... 

A 

8.57 

NA 

1632 

117 

NA 

27  06 

080 

26498 

A 

Fngar  tandon  tranalaf » 

naviaion  al  flngar  „ „ 

1400 

NA 

1871 

1  74 

NA 

34  45 

080 

26499       . 

A 

886 

IM 

1702 

094 

NA 

26  94 

090 

26500     .. 

A 

Hand  landon  raoonatnicten    — 

586 

NA 

1486 

066 

NA 

21  60 

080 

26502      . 

A 

Hand  tandon  raoonatniction    „ „ 

7  14 

NA 

15  27 

0.87 

NA 

23  28 

000 

26504      . 

A 

Hand  landon  raconatmcHon   , „ „ 

747 

NA 

1506 

064 

NA 

23  39 

080 

26508 

A 

Rataaaa  thumb  conlrartiira         

601 

NA 

14.58 

076 

NA 

21  36 

090 

26510 



A 

Thumb  landon  translar   

543 

NA 

1430 

071 

NA 

20  44 

090 

26616     .. 

A 

Fusion  ai  knuckle  jowit     „... 

715 

NA 

15.07 

090 

I4A 

23  12 

090 

26517    ... 

A 

Fusion  0*  knuckle  jomts    ..„ 

8B3 

NA 

1641 

096 

NA 

26  20 

090 

26518     .. 

A 

Fusion  ot  knuckle  ^Mnls   „ 

802 

NA 

1612 

1  13 

NA 

2627 

090 

26520    ... 

A 

HsISBiS  knuckle  contractura  

530 

NA 

1SJS 

065 

NA 

24  80 

090 

26525 

A 

5.33 

NA 

i9.oe 

066 

r4A 

2501 

080 

26530 

A 

668 

NA 

604 

086 

NA 

1359 

000 

26531    ... 

A 

Ravtaa  knocKie  with  implanl 

781 

NA 

695 

101 

NA 

15  87 

060 

26535     .. 

A 

Raviaa  llr>gar  joint           — 

524 

NA 

368 

066 

f^ 

959 

090 

26536     .. 

A 

Raviaa^mplant  tmger  |o«il  „ „ 

637 

NA 

10.32 

080 

NA 

17  49 

080 

26540 

A 

nmr,mir  H»nti   tOtri                                  

643 

NA 

1488 

0.81 

NA 

22  13 

080 

26541      .. 

A 

Repair  hand  icxnt  with  graft 

862 

NA 

1625 

1  12 

NA 

25  99 

080 

26542    ... 

A 

Repair  hand  loml  wtm  graft  

678 

NA 

1478 

067 

NA 

22  43 

080 

26545    ... 

A 

Reconstruct  fir>ge»  foint    „ 

682 

NA 

15  52 

079 

NA 

2323 

090 

26546     .. 

A 

Repair  nonunion  ttand     

882 

NA 

1615 

1  14 

NA 

?621 

080 

26548 

A 

803 

NA 

16  02 

098 

NA 

.5  03 

000 

26550 

A 

21  24 

HA 

23  47 

180 

N.A 

46  51 

080 

26551 

A 
A 

Great  too  harvj  Unislai 

46  56 

46  27 

NA 

NA 

36  80 
28  16 

657 
199 

NA 
NA 

90  05 
76  42 

090 

26553    ... 

Single  iraneler.  loa-hand „ 

090 

26554      . 

A 

Doobta  iranalar.  loa-hand  „ 

54  85 

NA 

38  78 

f-n 

NA 

101  50 

090 

26555 

A 

Poaibonal  charxia  o(  Anoar 

1663 

NA 

22.51 

213 

NA 

4127 

090 

26556      . 

A 

Toa  foM  Iranalar    „ 

4726 

I4A 

3427 

667 

NA 

8820 

090 

26560     .. 

A 

R«p»i'  "1  vw»^  '■"Tw 

538 

NA 

1288 

080 

NA 

18  87 

090 

26561       . 

A 

Re«i..        *•          ;•■'  

10  82 

NA 

1612 

068 

NA 

27  73 

090 

26562      . 

A 

Reprf.        *'        J—          _ 

15  00 

NA 

1837 

086 

NA 

35  36 

090 

26565 

A 

A 

Correct  ^t  .-'  i    i     i   ■  i^       

674 
682 

NA 
NA 

1485 
1486 

084 
084 

1^ 
NA 

22  53 
22  54 

090 

26567      . 

Conact  tHtgoi  oui.>;:..;,    

090 

26568      . 

A 

Langttian  malacaipaMngar 

806 

NA 

2041 

1  10 

NA 

30  59 

090 

26580     .. 

A 

Repair  haryj  detoriraty     „..„..ji.... 

1818 

NA 

15  87 

146 

1^ 

3551 

090 

26587     .. 

A 

Raoonalruct  extra  finger  „ „ 

1406 

636 

IM 

1  12 

21  53 

NA 

090 

26590    ... 

A 

Repair  flngar  detorrrtity   _ 

1786 

NA 

1746 

1  32 

NA 

3674 

090 

26591      .. 

A 

Repair  muadas  o«  hand  

325 

NA 

1380 

037 

NA 

1742 

090 

26593 

A 
A 

Relaaae  mtMClrH  frf  hand  , 

531 
886 

NA 
NA 

13  78 
986 

064 
087 

NA 
NA 

1973 
19  68 

090 

26596    ... 

Ejccision  oonstnctmg  tnsua  „ 

090 

26600     .. 

A 

Treat  metacarpal  tracture » 

1  86 

436 

283 

025 

657 

504 

090 

28606      . 

A 

Traal  matacatpal  tractura _ 

285 

633 

445 

038 

956 

768 

090 

26807 

A 

Treat  matar amal  trartiira 

536 

NA 

846 

070 

NA 

1452 

090 

26606 

A 

TriMl  fTMtacamttl  tractura   

536 

NA 

807 

073 

NA 

1516 

090 

?fv;is     .. 

A 

Treat  metacarpal  fracture „ 

533 

NA 

649 

070 

NA 

1452 

090 



A 

A 

Treat  ifnimb  rtmlocafion     

3.94 

441 

6.70 
751 

486 
536 

042 
054 

1106 
1246 

922 

1030 

080 

*•'■■* 

Treat  thumb  fracture _ 

080 

^**r-' 

A 
A 
A 
A 
A 
A 

Treat  thumb  trnriiira    ,   ,,    ,  ,i   

572 
760 
368 
464 
552 
686 

NA 

NA 

653 

666 

NA 
NA 

924 
852 

475 
457 
9X 
914 

077 
0.87 
036 
056 
0  76 
085 

NA 

NA 

1058 

1186 

NA 

1573 
1809 
880 
9.77 
1558 
17  07 

080 

JWjf'' 

Treat  thumb  fracture 

080 

26670 

Treat  h^itl  iJalnraWnn 

090 

26675 

090 

26676 

Pin  hand  dMooMon »...»..» 

Treat  hand  dMocMkm _ „ 

090 

26685     .. 

090 

26686     .. 

A 
A 
A 
A 

Treat  hand  diilocatlon »« 

Treat  knuckle  dWocation 

794 
388 
419 
512 

NA 
513 
647 

NA 

973 
286 
4  41 
586 

105 
0.35 
050 
064 

NA 

917 

11  16 

NA 

1872 
700 
910 

11  74 

080 

26700    ... 

080 

26705 

Treat  kri**  * '•■    -  .*■  -  ation   

080 

26706    ... 

Pm  knu(>  .     :  ., .   ,(ion     

080 

26715    ... 

A 

Treat  kn.-  • »    •:■.,■ .  atun 

5  74 

NA 

665 

075 

NA 

15  14 

080 

26720    ... 

A 

Treat  ftrv      i      >?  each „ „ 

166 

322 

168 

0.20 

508 

355 

080 

26725 

A 

Traet  finger  tracture  eadl 

333 

547 

328 

043 

8.23 

7.04 

090 

'  CPT  OOOir^    .  '••■.  >   -       -.   ■     /       -..•-.,      V 

>«  IndfcalM  RVU*  am  nol  uMd  ta  Mmkv*  paymani 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Re^a^ec  in^or'// 


ON- 


j^t""  jed 


CPTV 
HCPCS2 


MOO 


Status 


26727  . 
26735  .... 
26740  .... 
26742  .... 
26746  .... 
26750  .... 

26755  .... 

26756  .... 
26765  .... 
26770  .... 

26775  .... 

26776  .... 
26785  .... 
26820  .... 

26841  .... 

26842  .... 

26843  .... 

26844  .... 
26850  .... 
26852  .... 

26860  .... 

26861  .... 

26862  .... 

26863  .... 
26910  .... 

26951  .... 

26952  .... 

26989  .... 

26990  .... 

26991  .... 

26992  .... 

27000  .... 

27001  .... 
27003  .... 

27005  .... 

27006  .... 
27025  .... 
27030  .... 
27033  .... 

27035  .... 

27036  .... 

27040  .... 

27041  .... 

27047  .... 

27048  .... 

27049  .... 

27050  .... 
27052  .... 
27054  .... 
27060  .... 
27062  .... 

27065  ... 

27066  ... 

27067  ... 

27070  ... 

27071  ... 

27075  ... 

27076  ... 

27077  ... 

27078  ... 

27079  ... 
27060  ... 
27086  ... 
27067  ... 

27080  ... 

27081  ... 
27083  ... 

27005  ... 

27006  ... 

27007  ... 
27086  ... 
27100  ... 
27105  ... 

27110  ... 

27111  ... 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Treat  finger  fracture,  each 
Treat  finger  fracture  each 
Treat  finger  fracture  each 
Treat  finger  fracture  each 
Treat  finger  fracture  each 
Treat  finger  fracture  each 
Treat  finger  fracture  each 
Pin  finger  fracture  each  .. 
Treat  imge'  fracture  each 
Treat  tmgef  dislocation  .... 
Treat  linger  dislocation  ... 
Pin  tinger  dislocatior' 
Treat  finger  dislocation  ... 
Thumb  fusion  witn  gral  ... 
Fusion  of  thur^^C 
Thumb  fusion  ^itn  graft  ... 

Fusion  of  nana  |Oin(       

Fusion  grafi  of  nana  lomt 
Fusion  ol  KHucKle 
Fusion  of  KnuCKie  witn 

Fusion  of  finger  lomi       

Fusion  o*  finger  |n!  aod-on  .... 

Fusion/grat!  qi  finger  loint  

Fuse'grati  aOdea  lomt 
Amputate  melacarpa'  tx>ne 
Amputation  ot  finger  triumt  .... 
Amputation  of  fmgerttiumb  .... 

Hana'fmge'  surgery        

Drainage  of  peivis  lesion  

Drainage  of  peivis  bursa  

Drainage  of  bone  lesion  

lr»cision  of  fiip  tenOon     

IrKision  of  hip  lenoo-      

Ir'CtS'On  nf  flip  tendon      

Incision  of  hip  tendon    

Incision  of  hip  tendons  

Incision  of  hip'thign  fascia 

Drainage  of  hip  |oint      

Exploration  of  hip  )oint    

Denen>/alion  of  hip  pint   

Excision  of  hip  foini'muscle     .. 
Biopsy  of  soft  tissues 

Biopsy  of  soft  tissues    

Remove  hip  pelvis  lesion  

Reiniove  nip  pevis  lesion  

Rer-iove  'jmor   mp  pelvis 

B'ops V  0'  sac'OHiac  loni 

Biops,  of  nip  .otnt  

Removal  of  hip  )Oini  lining 
Removal  of  'Schial  bursa 
Remove  femur  lesiontiursa  .. 
Removal  of  hip  bone  lesion  .. 
Removal  of  hip  txxie  lesion  .. 
Remove' graft  hip  tx>ne  lesion 
Partiai  removal  of  hip  txine  .. 
Partial  removal  of  hip  bone     . 

Extensive  hip  surgery    

Extensive  hip  surgen/    

Extensive  hip  surgeny    

Extensive  hip  surgeny    

Extensive  hip  surgery  

Removal  of  tail  txsne    

Remove  hip  foreign  body  

Remove  hip  foreign  txxly  

Removal  of  hip  prosthesis  

Removal  of  hip  prosthesis  

Injection  for  hip  x-ray  

Injection  for  hip  x-ray  

Inject  sacroiliac  joint    

Revision  of  hip  tendon   

Transfer  tendon  to  pelvis    

Transfer  of  abdominal  muscle 

Transfer  of  spinal  muscle 

Transfer  of  ilKjpsoas  muscle  . 
Transfer  of  iliopsoas  musde  . 


Ph 


tysician 

W0(1( 
RVUs3 


f^on- 

Facillty 

PE  RVUs 


Facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


Non- 
Facility 

Total 


FaciMy 

Total 


Qtobal 


5.23 

NA 

598 

NA 

1.94 

4.01 

385 

7.41 

5.81 

NA 

1  70 

3.82 

3.10 

5.25 

438 

NA 

4.17 

NA 

3.02 

498 

3.71 

6.25 

4.80 

NA 

421 

NA 

8.26 

NA 

7.13 

NA 

8.24 

NA 

7.61 

NA 

873 

NA 

6.97 

NA 

846 

NA 

469 

NA 

1.74 

NA 

7.37 

NA 

390 

NA 

7.60 

NA 

4.59 

NA 

6.31 

NA 

0.00 

0.00 

r48 

NA 

668 

11  94 

13.02 

NA 

562 

NA 

694 

NA 

7.34 

NA 

9.66 

NA 

9.68 

NA 

11.16 

NA 

13.01 

NA 

13.39 

NA 

16.68 

NA 

1288 

NA 

287 

616 

989 

NA 

745 

954 

6.25 

NA 

1366 

NA 

4.36 

NA 

6.23 

NA 

8.54 

NA 

5.43 

NA 

537 

NA 

5.90 

HA 

1033 

NA 

13.83 

NA 

10.72 

NA 

11.46 

NA 

35  00 

NA 

22.12 

NA 

40.00 

NA 

13.44 

NA 

13.75 

NA 

639 

NA 

1.87 

5.13 

8.54 

NA 

11.15 

NA 

2214 

NA 

1.30 

12.50 

1.50 

11.47 

1.40 

10.28 

8.80 

NA 

8.83 

NA 

11.06 

NA 

11.77 

NA 

13.26 

NA 

12.15 

NA 

918 

891 

2.67 

5.28 

8.98 

2.41 

3.10 

8.89 

7  97 

271 

406 

9.01 

7.94 

16.22 

15.46 

16.24 

14.93 

16.20 

14.89 

15  84 

13  75 

096 

15  38 

2.17 

14.07 

13.06 

14.25 

0.00 

16.35 

987 

20.25 

7.78 

852 

9.52 

10.84 

10.84 

10.70 

12.69 

12.81 

17.51 

14.25 

3.87 

8.60 

7.15 

8.06 

13.54 

7.42 

871 

11.05 

7.63 

759 

9.09 

12.88 

14.91 

1836 

19.32 

25  82 

20.29 

2914 

15.81 

15.34 

766 

3.97 

919 

8.95 

1422 

0.50 

0.54 

0.34 

9.44 

9.88 

13  03 

12.72 

13.59 

12.43 


0.69 

0.77 

0.24 

0.49 

0.74 

0.19 

0.37 

0.56 

0.51 

0.27 

0.43 

063 

054 

1  11 

0.97 

1.10 

0.99 

1.12 

069 

105 

0.60 

0.22 

0.92 

0.51 

0.90 

0.56 

074 

000 

0.92 

0.85 

175 

076 

095 

093 

1  36 

1  33 

1  38 

1  81 

1.87 

1.70 

1.80 

021 

1.01 

079 

073 

160 

0.53 

085 

1  17 

060 

0.74 

076 

1.42 

1.95 

1.36 

1.51 

222 

286 

318 

1.67 

1  86 

080 

0.17 

1.09 

1.55 

311 

009 

010 

0.08 

1.22 

1.24 

157 

166 

1.36 

1.48 


NA 
NA 

6.19 

11.75 

NA 

5.71 

8.72 
NA 
NA 

8.27 
10.39 
NA 
NA 
NA 
NA 
1^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
I4A 
NA 
NA 
NA 

0.00 
NA 

19.47 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

9.24 
rOA 

1778 
NA 
NA 
1^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
717 
NA 
r^A 
NA 

13.89 

13  07 

11  76 
NA 

NA 
NA 
NA 
NA 


16.10 

15.66 

4  65 

9.62 

15.53 

4.30 

6.57 

13.64 

12.65 

600 

8.20 

14.44 

1269  I 

25  59  ! 
23  56  I 
25.58 

23  53 

26  05 
22  75 
25.35 
19.04 

292 
2367 

658 
22.57 
18.21 
21  30 

0.00 

24  75 
1740 
35  02 
14.16 
1641 
1779 
2186 
2185 
2324 
27.51 
28  07 
35.80 
28  83 

7.05 
1850 
15.38 
15.04 
28.80 
12.31 
1579 
20  76 
13.66 
1370 
15  75 

24  63 
30.68 
30  44 
32.29 
63  04 
45.27 
72  32 
30.82 
30.85 
14.86 

6.01 

18.62 

2165 

3947 

189 

214 

1.82 

19  46 

19.95 

25  68 
2615 
28.23 

26  06 


080 
080 
080 
080 
080 
080 
080 
080 
080 
090 
090 
090 
090 
080 
090 
090 
090 
090 
090 
090 
090 

zzz 

090 
ZZZ 
090 
090 
090 
YYY 
090 
090 
080 
080 
080 
080 
080 
080 
080 
080 
080 
080 
080 
010 
080 
080 
080 
080 
080 
080 
080 
080 
080 
080 
080 
080 
090 
080 
080 
080 
080 
080 
090 
090 
010 
090 
090 
090 
000 
000 
000 
090 
090 
090 
090 
090 
090 


'  CPT  codes  and  descnptions  only  are  copyright  2002  Am»rican  Medical  Association  All  Rights  Reserved  ApplicaDle  FARSOFARS  Apply. 
»  Copyright  2002  American  liental  Association  Alt  rights  reserved 
^-i-lndKates  RVUs  are  not  used  for  Meoicare  oavr^em 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Contmjea 


CPTV 
HCPCS* 


27120 
27122 
27125 
27130 
27132 
27134  .. 
27137  . 
27138 
27140   . 

27146  ... 

27147  ... 
27151  .... 
27156  .. 
27158  ... 
27161 
27165  .. 
27170 

27175  . 

27176  . 

27177  .... 

27178  .... 

27179  .  . 
27181  .  . 
27185   . 
27187 
27193 
27194 
27200 
27202 

27215  . 

27216  .. 

27217  . 

27218  . 
27220 
27222   . 

27226  . 

27227  . 
27228 
27230 
27232 
27235 
27236 
27238 
27240 
27244 
27246 
27246 
27248   . 
27250 
27252 
27253  . . 
27254 
27256 
27257 
27258 
27259 
27265 
27266 
27275  . 
27280 
27282 
27284 
27286 
27290 
27295 
27299 
27301   . 
27303 
27305 
27306 
27307  .. 
27310   , 
27315 
27320  ... 
27323 


IMOO 


Statua 


OescnptKxi 


Rsconstruction  ol  hip  sockal  . 
Reconstruction  o(  hip  sockat  ., 

Partial  hip  replacement      , 

Total  hip  arthroplasty , 

Total  hip  arthroplasty   , 

Revise  hip  |oint  replaoameni  . 
Revise  hip  |oint  replacement  . 
Revise  hip  icxnt  replacemeni  ., 

Transplant  lemur  ridge      

Inasion  of  hip  Ixxie  

Revision  ol  hip  txxie 

Incision  of  hip  txxwt  

Revision  of  hip  bones , 

Revision  of  petvts 

InciSKXi  of  neck  of  femur  

IfKiSKXvlixation  of  femur     , 

Repair/grafi  lemur  head/r>eck  . 

Treat  slipped  epiphys*  

Treat  slipped  eptphysie  

Treat  slipped  epiphysa  

Treat  slipped  epiphysia  

Revtse  twad/neck  of  femur  .... 

Treat  slipped  epiphysis      

Revision  of  lemur  epiphysis  ... 

Reinforce  hip  bones  

Treat  petvic  nng  fracture     

Treat  pelvic  nng  fracture    

Treat  tail  tx)ne  fracture  

Treat  taM  txxie  fracture 

Treat  pefvic  fracture<s)  

Treat  peivic  nng  fracture  

Treat  peivtc  ring  fracture  , 

Treat  pelvic  nng  fracture    

Treat  hip  socket  fracture     

Treat  hip  socket  fracture    

Treat  hip  wall  fracture  

Treat  hip  tracture<s)    , 

Treat  hip  Iracture(s)   , 

Treat  thigh  fracture     

Treat  thigh  fracture     

Treat  thigh  fracture    

Treat  thigh  Iracture      

Treat  thigh  fracture     

Treat  thigh  frstcture     

Treat  thigh  fracture     .".. 

Treat  thigh  fracture     „ 

Treat  thigh  fracture     

Treat  thigh  fracture 

Treat  hip  diskx^ation    

Treat  hip  dislocation    

Treat  hip  dtskx:ation  

Treat  hip  diskx:ation     

Treat  hip  diskx:ation    

Treat  hip  diskxation  

Treat  hip  diskxation    

Treat  hip  dislocation  

Treat  hip  diskxation  

Treat  hip  diskx^lion    

Manipulatioo  o*  hip  joiot  

Fusion  of  sacroiliac  |0int 

FusKXi  of  pubic  txxies 

Fusion  of  hip  joint        

Fusion  of  hip  (oirrt       

Amputation  of  leg  at  hip 

Amputation  of  leg  at  flip 

Pelvis/hip  (oint  surgery  

Drain  ihigfi/Vnee  leamn 

Drainage  ol  tx>ne  leeion  

IrKise  thigh  tendon  S  fascia  ... 

IrKision  of  thigh  tendon      , 

Inosion  of  thigh  tendons    

Expkjration  of  knee  )0«nt     

Partial  rerrxDval.  thigh  nerve  ... 
Partial  removal,  thigh  nerve  ... 
Biopsy.  tt>igh  soft  bssues  , 


Ph' 


lysKian 
Wor* 
RVUs^ 


1801 

14.96 

1409 

20.12 

23.30 

28  52 

21.17 

22.17 

1224 

17.43 

20  58 

22.51 

24.63 

19.74 

16.71 

17.91 

16.07 

8.46 

12.06 

15.06 

11.99 

12.96 

14.66 

918 

13.54 

5.56 

9.66 

1.84 

704 

10.06 

15.19 

14.11 

20.15 

6.18 

12.70 

14.91 

23  45 

27.16 

5.50 

10.66 

12.16 

15.60 

5.52 

12.50 

1S.94 

20.31 

4.71 

10.45 

695 

10.30 

12.92 

18.26 

4.12 

5.22 

15.43 

21.56 

506 

7.49 

2.27 

13J0 

.11.34 

23.45 

23.45 

23.28 

18.65 

O.QO 

649 

8.28 

5.92 

462 

5.80 

927 

697 

6.30 

226 


Non- 

FaciMy 

PERVUs 


NA 
NA 
f4A 
NA 
NA 
NA 
t*A 
NA 
NA 
NA 
NA 
NA 
NA 
1^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

739 

940 

3.25 
NA 
NA 
HA 
NA 
NA 

773 
NA 
NA 
UA 
NA 

801 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

773 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 

000 
1643 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

6.01 


Facility 

PE 
RVUs 


12  05 

11  19 
1075 
1358 
15  87 
18.20 
14.24 
1472 

12  27 
16.51 
1771 
1283 
20.37 
1600 
14.57 
1511 
1430 

739 

1020 

11  88 

963 

11  01 

11  17 

1051 

1381 

547 

771 

183 

2221 

1059 

1482 

13  07 
1441 

582 
1044 

10  96 

17  40 
1968 

644 
948 

11  34 
1128 

655 
1052 

13  24 
1564 

619 

1025 

6  49 

843 

11  14 

1404 

445 

477 

1426 

1751 

6  25 

769 

375 

1460 

1254 

18  80 
1933 
17  03 
1446 

000 

14  49 
15.57 

950 
793 
853 
10  40 
445 
468 
357 


Mal- 
practice 
RVUs 


2.45 
208 
205 
282 
326 
3.97 
297 
311 
167 
227 
261 
312 
348 
260 
2.32 
2.51 
220 
1  19 
1  68 
211 
1  68 
1.84 
1  74 
129 
189 
077 
132 
022 
069 
1  37 
215 
195 
285 
085 
177 
2.07 
324 
377 
073 
145 
1  71 
218 
076 

1  69 
223 
285 
066 
145 
068 
137 
181 
252 
049 
056 

2  06 
299 
065 
104 
031 
196 

1  14 
236 

2  37 
294 
235 
000 
080 
1  14 
077 
062 
0.78 
1.29 
079 
078 
017 


Non- 

FaciWy 

Totel 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
t^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

1372 

20  37 
531 
NA 
NA 
NA 
NA 
NA 

1476 
NA 
NA 
NA 
NA 

14.24 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

1310 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
r4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 

23  72 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
846 


Facihty 
Total 


Gkabal 


3251 
28.25 
27  49 
36  52 

42  43 
50  69 
38  38 
40  00 
2618 
3621 
40  90 
38  46 
48  48 
38  34 

33  60 
35  53 
32.57 

17  04 
23.93 
29  07 

23  30 
25.83 
27  59 

20  98 
2924 
1180 

18  68 
389 

29  94 
22i)1 
3216 
2913 
3741 
1285 
2491 
27  96 

44  09 
5061 
12.67 

21  61 
25.21 
29  06 
1283 
2471 
31  41 
38  80 
11  56 
2215 

14  12 
2019 
25  87 

34  82 
906 

1055 
31  75 
42.05 
1195 
16.22 
633 
29.97 
25  02 
4461 

45  15 

43  25 

35  46 
000 

21  78 

24  99 
1619 
1317 

15  11 
20.96 
1221 
11.76 

602 


CPTV 
HCPCS2 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
080 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
010 


27324   .... 

27327  .-... 

27328  .... 
."329  .... 

27330  .... 

27331  .... 

27332  .... 
2:-333  .... 

27334  .... 

27335  .... 
27340  .... 
27345  .... 
2^347  .... 
27360  .... 
2^365  .... 

27356  .... 

27357  .... 

27358  .... 
27360  .... 
27365  .... 
27370  .... 
27372  .... 

27380  .... 

27381  .... 

27385  .... 

27386  .... 

27390  .... 

27391  .... 

27392  .... 

27393  .... 

27394  .... 

27395  .... 

27396  .... 

27397  .... 
27400  .... 
27403  ... 
27405  ... 
27407  ... 
27409  ... 
27418  ... 
27420  ... 
27422  ... 

27424  ... 

27425  ... 
27427  ... 

27426  ... 

27429  ... 

27430  ... 
27435  ... 

27437  ... 

27438  ... 

27440  ... 

27441  ... 

27442  ... 

27443  ... 

27445  ... 

27446  ... 

27447  ... 

27448  ... 
27450  ... 

27454  ... 

27455  ... 

27467  ... 

27465  ... 

27466  . 

27468  ... 
27470  ... 
27472  ... 
27475  .. 
27477  .. 
27479  . 

27485  . 

27486  . 

27487  .. 

27488  .. 


MOO 


Status 


Descnption 


I  Physician         Non-      '     Facility 
Wort*  FacHrty  PE 

RVU83        PE  RVUs         RVUs 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Biopsy  thigh  soft  tissues  

Removal  ot  thigh  lesion  

Removal  of  tMigh  lesran  , 

Remove  tumor  thigti.'knee 
Biopsy    Knee  lOin!  lining 
Expiore'treat  Knee  loint 
Removai  o<  Knee  caflilage 
Removal  of  Knee  cartilage 
Remove  Knee  )Oini  lining 
Remove  Knee  lOint  lining 
Removal  of  Kneecap  Dursa 

Remova!  of  knee  cyst     

Remove  Knee  cvst  

Remova!  of  Kneecap       

Remove  femu'  lesion      

Remove  femur  lesioagraft      .. 
Remove  femuf  lesioagra^ 
Remove  femu'  lesioa'fixation  . 
''aniai  remova:   leg  txjnefsi  ... 

Extensive  leg  surges     

Injection  lof  Knee  x-ray  

Remova--  of  foreign  Pody 
Repair  r>f  Kneecap  tenoo" 
Repair  gratt  Kneecap  tendon  .. 
Repair  of  tt^igi~-  muscle 
Repairgrati  of  thigh  muioie    .. 
Incision  of  thign  tendon 
Incision  of  thigf^  tenoons 
Incision  of  thigti  tendons 
Lengthening  of  thigh  tenoo'^    , 
Lengthening  of  thigh  tendons  , 
Lengthening  ot  thigh  tendons 
Transplant  of  thigh  tendon 
Transplants  of  thigh  tendons  . 
Revise  thigh  muscte&'tendons 

Repair  of  Knee  cartilage  

Repair  of  Knee  ligament  , 

Repair  of  Knee  ligament 

Repair  of  Knee  ligaments 
Repair  degenerated  Kneecap 
Revision  of  unstaDie  Kneecap 
Revision  of  unstaPie  Kneecap 
Revison  removal  ot  Kneecap 
La!  retinacular  release  open   . 

Reconstruction   Knee     

Reconstruction   Knee      

Reconstruction   Knee 
Revision  of  thigh  muscles 

incisKjn  of  Knee  joint  

Revise  Kneecap     

Revise  Kneecap  with  implant 
Revision  of  Knee  loir^t 

RevisioTf  of  Knee  lOint    

Revision  of  Knee  lOint    

Revision  of  Knee  lOm'    

Revision  -jf  Knee  lom-    

Revision  0*  Knee  lomi    

Total  Knee  arthroplasty  

Incision  ol  thigh   

Incision  of  thigh      

Realignment  of  thigh  bone 
Realignment  of  Knee 

Realignment  ol  Knee     

Shortening  of  thigh  tx)ne  

Lengthening  of  thigh  pone 
Shorten  lengthen  thighs 

Repair  of  thigh  

Repair  graft  of  thigh        

Surgery  to  stop  leg  growrth 
Surgery  to  stop  leg  growtr- 
Surgery  to  slop  leg  gro>vTr 
Surgery  to  stop  leg  groAf"    ... 

Revise/replace  Knee  lOint  

Revise/replace  Knee  joint    

Removal  of  Knee  p'osthesis  .. 


Mal- 
practice 

Pv'.j<i 


Noo- 

'^a^lrfy 

'  ..iial 


Facility 
Total 


Qlobel 


4.90 
4.47 
5.57 
14.14 
497 
5  88 

7.30 

870 

10.00 

4.18 

592 

578 

8.17 

7.65 

948 

10.53 

4.74 

10.50 

16.27 

096 

5.07 

7.16 

10.34 

7.76 

10.56 

533 

7.20 

9.20 

6.39 

850 

11.73 

7.86 

11.28 

9.02 

8.33 

8.65 

10.28 

12.90 

10.85 

9.83 

9.78 

9.81 

5.22 

9.36 

14.00 

15.52 

9.67 

9.49 

8.46 

1123 

10.43 

10.82 

11.89 

10.93 

17.68 

15  84 

2148 

11.06 

13.98 

1756 

1282 

13  45 

13.87 

16.33 

18.97 

16.07 

17.72 

8.64 

9.85 

12.80 

884 

19.27 

25.27 

15.74 


NA 
8.59 
NA 
NA 
NA 
\i 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
11.98 
864 
NA 
NA 
NA 
NA  I 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
h4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


7.14 

6.51 

7.28 

14.74 

6.61 

783 

906 

859 

9.97 

10.83 

6.26 

7.70 

7.46 

9.17 

10.74 

11.74 

12.24 

2.59 

18.97 

14.68 

0.33 

6.69 

8.67 

10.37 

9.02 

11.17 

8.20 

9.33 

11.43 

8.74 

11.13 

14.02 

11.02 

1248 

11.20 

919 

10.04 

10.74 

12.29 

11.28 

10.02 

10.04 

10.00 

7.58 

964 

12.86 

1368 

10.08 

9.91 

7.31 

8.71 

6.23 

6.90 

9.09 

8.85 

12.52 

11.50 

14.82 

12.41 

14.20 

1602 

12.70 

11.87 

14.06 

16.39 

16.56 

16.45 

17.33 

962 

10.08 

12.35 

979 

13.67 

1683 

11.83 


0.59 

0.50 

0.68 

168 

066 

0.81 

1.15 

1.03 

121 

1.41 

0.58 

0.81 

0.76 

1.15 

1.07 

1.29 

1.48 

0.67 

1.42 

2.26 

0.06 

0.62 

1.00 

1.44 

1.09 

149 

069 

0.99 

1.23 

0.90 

1.17 

1.63 

1  11 

1.58 

1.18 

1.16 

1.21 

1.38 

1.75 

1.51 

1.38 

1.37 

1  38 

073 

1.29 

1.95 

218 

135 

1.33 

1.18 

1.56 

1.42 

149 

168 

1.52 

249 

222 

300 

1.51 

1.96 

246 

1  78 

1.88 

1.86 

1.92 

2.68 

224 

249 

1  13 

1.31 

1.81 

1.24 

270 

3.54 

221 


NA 
13.56 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
13.00 
14.33 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


12.63 
11.48 
13.51 
30.56 
1224 
14.52 
18  48 
16.92 
19.88 
22.24 
1102 

14.43 

13.99 
18.49 
19.46 
22.51 
2425 

800 
X.89 
33.21 

1.35 
1238 
1683 
2215 
17.87 
23.22 
14.22 
17.52 

21  86 
16.03 
20.80 
27.38 
19.99 
25.34 
21.40 
18.68 
19.90 

22  40 
26  94 

23  64 
2123 
21  19 
21  19 
1353 
20.29 
28.81 
31.38 

21  10 
20  73 
16.95 
2150 
18.08 
1921 

22  66 
21.30 
32.69 
29.56 
39  30 
24.98 
30.14 
36.04 
27.30 
27.20 
29  79 
34.64 
3821 
34  76 
37  54 
19.39 
21.24 
26.96 
19.87 
35.64 
45.64 
29  78 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
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CPTV 
HCPCS» 


27495 
27496 
27497 
27496 
27499 
27500 
27501 
27502 
27503 
27506 
27507 
27508 
27509 
27510 
27511 
27513 
27514 
27516 
27517 
27519 
27520 
27524 
27530 
27532 
27535 
27536 
27538 
27540 
27550 
27552 
27556 
27557 
27558 
27560 
27562 
27566 
27570 
27580 
27590 
27591 
27592 
27594 
27596 
27598 
27599 
27600 
27601 
27602 
27603 
27604 
27605 
27606 
27607 
27610 
27612 
27613 
27614 
27615 
27618 
27619 
27620 
27625 
27626 
27630 
27635 
27637 
27638 
27640 
27641 
27645 
27646 
27647 
27648 
27650 
27652 


MOO 


Slaiua 


DMcnpbon 


ncinfofcs  uMQh  

0«00(npr*Mion  o(  th«gh/kn««  . 
D«oompi«Mton  (M  migh/knaa 
0«00fnpr*ss«on  o(  migh/Vnae 
DcoompfMston  o<  thigh/kn««  . 

TrMrtmam  al  thigh  (ractura 

Traatmcnl  of  Ihigh  tradur* 

Trsatment  al  thigh  tractur* 

TrMiiTMni  o(  thigh  tractur* 

Traatfn«nt  oi  thigh  tfadura 

TrMrtment  ol  ttngh  fradur* 

Tr—lmant  of  Itwgh  tractura 

Traatmant  of  thigh  fractura 

Traatment  of  thigh  fractura 

Traatmant  of  thigh  fractura 

Traalinant  of  tl>igh  Iractura 

Traatmant  of  ttngh  fractura 

Traat  tiigh  fx  growth  piata  

Traat  thigh  tx  growth  piata  

Traat  Ihigh  fx  gromrfh  piaM  

Traat  knaacap  Iractura  

Traat  knaacap  Iractura , 

Traat  knaa  Iracture 

Traat  knaa  Iractura    

Traat  knaa  fractura    

Traat  knaa  fractura   

Traat  knaa  fraclura<s) 

Traat  knaa  Iractura  

Traat  knaa  dtatocalnn 

Traai  knaa  dislocalion 

Traat  knaa  diaiOCaMon  

Traat  knaa  dialocation 

Traaf  knaa  diatocatian  

Traat  knaacap  disiocatlon  

Traat  knaacap  dislocation  

Treat  kneecap  diskxation 

Fixatiori  of  kr>ee  |Oint    , 

FusKxi  of  kne«  

Amputate  lag  at  ttugh  

Ainpuiala  lag  at  thigh 

AmputalB  lag  ai  thigh  

AmpuMon  foMow-up  aurgary 
AfflpuMion  toMow-up  turgary  . 
Amputala  k>wer  lag  at  knaa  ... 

Lag  aurgary  prooadura       

Daoomprassion  of  lowar  lag  ... 
OaoomiMaaaioo  of  kjwar  lag  ... 
Dacompraasion  of  k>war  lag  ... 

Dram  lowar  leg  lesion        

Dram  k}war  leg  t>ursa         

lnctsK>n  of  achilles  tendon  

InciSKXi  ol  achilles  tendon  

Traat  k>wer  leg  tiorta  laaion  .... 

Expiore/traat  ankle  loint    

ExpkxatKX>  oi  ankle  joint  

Biopsy  kswar  lag  soft  tissue  ... 
Biopay  k>war  lag  soft  tissue  ... 

Remove  turrxx.  tower  leg  

Remove  k>wer  leg  lesion    

Remove  towar  leg  lesion   

ExpioraAraat  ankle  loint    

Remove  ankle  |04nt  Iming    

RefTX)ve  ankle  lOint  lining    

Removal  of  tendon  lesion  

Rarrtove  knver  leg  bone  lesion 
Remove/gralt  leg  bone  lesion 
Rerrx>ve/graft  leg  borie  iMion 

Partial  removal  ol  titMa   

Partial  removal  ol  litMjIa    

Extensive  lower  leg  surgery  ... 
Extensive  tower  leg  surgery  ... 
Extensive  ankleyheel  surgery  . 

Injection  lor  ankle  x-ray       

Repair  achilles  tendon       

Repair/gratt  achilles  tendon  ... 


Phi 


lysKian 
Woilt 
RVUa* 


1555 

8.11 

7.17 

7.90 

900 

592 

592 

10.58 

10.58 

17.45 

1309 

563 

771 

913 

13.64 

1792 

17  30 

537 

878 

15.02 

286 

10.00 

378 

730 

11  50 

1566 

4  87 

1310 

576 

790 

14.41 

1677 

1772 

382 

579 

12.23 

1  74 

1937 

1203 

1268 

1002 

692 

10.60 

10.53 

000 

565 

5.64 

735 

494 

447 

287 

414 

797 

8.34 

733 

217 

566 

1256 

5.00 

8.40 

598 

830 

8.91 

4.80 

778 

9.85 

10.57 

1137 

924 

1417 

1266 

12.24 

096 

968 

10.33 


Non- 

FadMy 

PE  RVUa 


UA 
1040 
1165 
NA 
NA 
NA 
NA 

742 
NA 
NA 
NA 
NA 
NA 

820 

986 
NA 

579 
NA 

631 

779 
NA 
NA 

797 
NA 

7.57 
NA 
NA 
NA 
NA 

620 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

000 

NA 

NA 

NA 

1603 

11.74 

1088 

1317 

NA 

NA 

NA 

593 

11.55 

NA 

1186 

1336 

NA 

NA 

NA 

11  52 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

975 
NA 
NA 


Facility 

PE 
RVUs 


16  19 
825 
828 
867 
928 
784 
906 

1160 

11  64 
14  57 

12  74 
552 
950 
739 

1334 

1566 

1478 

600 

7  97 

1383 

390 

90S 

445 

587 

1223 

1209 

573 

1055 

583 

823 

14.69 

1593 

16  13 

399 

585 

10  20 
345 

1657 
12  59 
1463 
1218 
9  10 
1265 

11  61 
000 
785 
779 
813 

1071 

869 

401 

5  24 

1485 

1090 

861 

316 

739 

1685 

686 

946 

848 

1010 

1079 

724 

11  58 

1291 

13.24 

1894 

16  89 

1870 

1764 

11  52 

034 

979 

10  02 


Pracbca 
RVUs 


218 
077 
084 

0  97 

1  18 
080 
083 
149 
149 
233 
1  95 
080 
106 
126 
1  91 
251 
241 

0  74 
^^ 
209 
036 

1  40 
051 
102 
161 
219 
067 
180 
068 

1  10 
201 

2  37 
251 
040 
069 
1  73 
024 
270 
135 
163 
1  17 
082 
124 
1  24 
000 
068 
069 
085 
056 
054 
038 
057 
106 
1  15 
101 
016 
062 
1  39 
054 
1  01 
083 
1  16 
1  23 
060 
106 
1  38 
1  47 
1  54 
1  22 
1  96 
1  55 
1  64 
005 
135 
1  45 


Non- 

Facitty 

ToM 


NA 

\a 
\a 

.VA 
17  12 
1840 

N.A 

\A 
1405 
NA 
NA 
NA 

•J  A 
NA 

14.31 

1986 

NA 

903 

NA 

10.60 

1611 
NA 
NA 

13.51 
NA 

1401 
NA 
NA 
NA 
NA 

1042 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 

21  53 
1675 
14  13 
1788 

NA 

NA 

NA 

826 

1783 
NA 

17  49 

22  77 
NA 
f4A 
NA 

16  92 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

10  76 
NA 
NA 


FadMy 
Total 


33  92 

1513 
1629 
1763 
1946 
1456 
1584 

23  67 
2371 

34  35 
28  68 
12  15 
1829 
17  78 

28  89 
36  09 

34  49 
12.11 
17.97 

30  94 
7  14 

20  45 

874 

14  19 

25  34 

29  93 

11  27 
25  45 

12  27 
1723 

31  11 

35  07 

36  36 
8.21 

1233 

24  16 
543 

38  64 

25  97 
28  94 

23  37 
1684 

24  49 
23  38 

0.00 
14  IB 
14  12 
1633 
1621 

13  70 
726 
995 

23  90 
20  39 
1695 

5  49 
13.67 

30  80 
12  49 
18.87 
1529 
1956 
20  93 
1264 
20  42 

24  14 

25  28 

31  85 
27  35 
34  85 
31  85 
25  40 

1  35 

20  83 

21  80 


Gtobal 


CPTV 
HCPCS^ 


000 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
000 
090 
090 
090 
090 
000 
090 
000 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
000 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
010 
010 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 


27654  ... 
2^666  .... 
?76&8  .... 
.>7659  .... 

27664  .... 

27665  .... 
2^675  .... 
2^676  .... 
2  7680  ... 
2"68'  ... 
2'685  .... 
2''686  .... 
2'687  .... 
2^690  .... 
2'691  .... 
2 '692  .... 
2"695  .... 
2^696  .... 
2^698  .... 
2-700  .... 

27702  .... 

27703  .... 

27704  .... 

27705  .... 
27707  .... 
27709  .... 
27712  .... 
27715  .... 
27720  .... 
27722  .... 

27724  .... 

27725  .... 
27727  .... 
27730  .... 
27732  .... 
27734  .... 
27740  .... 
27742  .... 
27745  .... 
27750  .... 
27752  .... 
27756  .... 

27758  .... 

27759  .... 

27760  .... 
27762  .... 
27766  .... 

27780  .... 

27781  .... 
27784  .... 
27786  .... 
27788  .... 
27792  .... 
27808  .. 
27810  .... 
27814  .... 
27816  .... 
27818  .... 

27822  .... 

27823  .... 

27824  .... 

27825  .... 

27826  .... 

27827  .... 

27828  .... 

27829  .... 

27830  .... 

27831  .... 

27832  .... 
27840  ... 
27842  .... 
27846  .... 
27848  .... 
27860  .... 
27870  .... 


MOO 


Status 


Description 


Repair  of  achilles  tendon  

Repair  leg  tascia  aetecl 

Repair  o(  leg  lencJor.   each 
Repai'  ot  leg  lenoor   each 
Repair  ot  leg  lenooo  each 
Repair  ot  leg  tenoor^   eaC^ 
Repair  lower  leg  tendons 
Repair  towef  leg  tendons 
Release  ot  lower  leg  tendor. 
Release  ot  lower  leg  tencJons 
Revision  ot  lower  leg  tenoor- 
Revise  lower  leg  tendons 

Revision  ot  catt  tendori     

Revise  lower  leg  tendon  

Revise  lower  leg  tendon 
Revise  additional  leg  tenoor 

Repair  of  aaKle  ligament  

Repair  of  ankle  ligaments  .... 

Repair  of  ankle  ligament  

Revision  of  ankle  lOint     

Reconstruct  ankle  lOint    

Reconstpjction   ankle  joint  ... 

Removal  of  ankle  implant 

inctsior"  of  tibia         

incisior~i  of  fitjuia         

incision  of  tibia  &  fibula  

Realignment  o*  lowe'  leg   

Revision  ot  iowe'  le-::       

Repair  of  tibia  

Repair  graft  o'  tibia  

Repair  g^afl  o>  tibia  

Repai'  ot  lower  leg  

Repai'  of  lower  leg  

Repair  o'  'ibia  epiphysis  

Repair  o'  *ibuia  epiphysis  

Repai'  lower  leg  epiphyses 
Repair  ot  leg  epiphyses 

Repair  ot  leg  epiphyses   , 

Reinforce  tibia  

Treatment  ot  tibia  fracture 
Treatment  ot  tibia  fracture 
Treatment  of  iibia  'racture 
Treatment  of  tibia  fracture 
Treatment  ot  tibia  fracture 
Treatment  o'  ankle  fracture 
Treatment  of  ankie  ''acture 
Treatment  of  ankie  *'acture 
Treatment  o*  tibuia  fracture 
Treatment  of  tibuia  fracture 
Treatrr>ent  of  fibuia  ''aci^jte 
Treatment  of  anKie  fracture 
Treatment  of  anKie  Vacture 
Treatment  of  anwe  fractu'e 
Treatment  of  ankle  'racture 
Treatment  ot  anWe  fracture 
Treatment  of  ankle  fracture 
Treatment  of  ankle  fracture 
Treatment  ot  ankle  *'acture 
Treatment  ot  ankle  fracture 
Treatment  of  ankie  fracture 
Treat  lower  leg  fracture 

Treat  tower  leg  fracture  

Treat  tower  leg  fracture  

Treat  tower  leg  fracture  

Treat  lower  leg  fracture  

Treat  lower  leg  lomt        

Treat  lower  leg  dislocation  .... 
Treat  lower  leg  dislocation  .... 
Treat  lower  leg  dislocation  .... 

Treat  ankle  dislocation  

Treat  ankle  dislocation  

Treat  ankle  distocatton  

Treat  ankle  distocation  

FIxatkxi  of  ankle  joint     

Fusion  ol  ankle  joint,  open  .... 


Pfiysician  j       Mon  ^^acilitv 

WoiV  Facility  PE 

RVUs3        PE  RVUs         RVUs 


10 
4 

4 


8 
5 
6 
6 
7 
6 
8 
9 
1 
6 
8 
9 
9 

13, 

15 

7, 

10 

4 

9 

14, 

14 

11 

11 

18 

15, 

14, 

7 

5 

8 

9 

10 

10 

3 

5. 

6 

11. 
13. 
3. 
5 
8 
2 
4 
7. 
2. 
4 
7. 
2. 
5 

10. 

2. 

5. 

11 

13 

2 

6 

8 

14 

16 

5 

3 

4 

6 

4 

6 

9 

11 

2 

13 


02 
57 
98 
8- 
Sc. 
42 
16 
42 
74 
82 
50 
46 
.24 
,71 
96 
87 
,51 
27 
36 
29 
67 
87 
62 
38 
,37 
95 
25 
39 
79 
82 
20 
59 
01 
41 
32 
48 
30 
30 
07 
19 
84 
78 
67 
76 
01 
25 
36 
65 
40 
11 
84 
45 
66 
83 
13 
68 
.89 
.50 
.00 
.00 
89 
19 
54 
06 
.23 
49 
79 
56 
49 
58 
21 
79 
20 
34 
91 


NA 

12.84 

13.20 

14.89 

'5  00 

■4  63 

NA 

NA 

NA 

NA 

1050 

1511 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

21.22 

14.21 

NA 

23.90 

16.69 

NA 

593 

853 

NA 

NA 

NA 

5.69 

799 

NA 

5,61 

6.84 

NA 

5.66 

692 

NA 

681 

8.08 

NA 

6.27 

8.22 

NA 

NA 

673 

870 

NA 

NA 

NA 

NA 

577 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


10.51 

676 

9.52 

10.27 

9.66 

9.79 

8.63 

968 

848 

8.98 

874 

10.39 

8.90 

975 

11.37 

095 

9.63 

997 

972 

5.81 

10.57 

11.36 

5.75 

11.94 

8.83 

11.93 

14.10 

15  50 

14.12 

13.88 

17.61 

16.06 

14.96 

10  17 
871 
991 

11  76 
10.97 
12.05 

4  10 

6.34 

11.38 

12.42 

13.74 

3.91 

587 

868 

371 

469 

8.92 

383 

475 

840 

4  62 

5.88 

11.19 

4.63 

602 

13.50 

14.56 

4.63 

650 

12.17 

15.23 

15.93 

894 

4.31 

553 

861 

611 

5.25 

10.58 

11.92 

3.76 

14.06 


Practice 
RVUs 


1.41 
0.48 
0.68 
0.96 
0.63 
0.75 
1.01 
1.15 
0.80 
0.92 
0.91 
1.05 
0.88 
1.22 
1.40 
0.26 
0.90 
1.16 
1.31 
^24 
1.92 
2.24 
0.61 
1.44 
0.60 
1.30 
2.00 
2.00 
1.66 
1.65 
2.10 
2.20 
1.84 
0.75 
0.63 
0.85 
1.31 
1.55 
1.38 
0.43 
0.82 
0.94 
1.52 
1.93 
0.39 
0.71 
1.17 
0.33 
0.57 
0.96 
0.37 
0.61 
1.07 
0.38 
071 
1.50 
0.37 
0.74 
1.29 
165 
0.39 
0.85 
1  19 
1.96 
2.27 
0.77 
0.44 
061 
091 
0.47 
0.76 
1.36 
1.55 
0.31 
1.95 


Non- 

FadMy 

Total 


NA 

17.89 

1886 

22  66 

20.22 

20  78 

NA 

NA 

NA 

NA 

17.91 

2362 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

29  38 

2016 

NA 

34.51 

2854 

NA 

9.55 

1519 

NA 

NA 

NA 

9.09 

13.95 

NA 

8.59 

11.81 

NA 

8.87 

11.96 

NA 

10.02 

13.92 

NA 

953 

1446 

NA 

NA 

10.01 

15.74 

NA 

NA 

NA 

NA 

1000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


FacaMy 
Total 


21.94 
11.81 
15  18 
1804 
1488 

15  94 
16.82 
19.25 
1502 
1672 

16  15 
1890 
16.02 
19.68 

22  73 
308 

17.04 
19.40 

20  39 
16,34 

26  16 
29.47 
1396 

23  76 
1380 
23.27 
30.35 
31  89 

27  57 
27  35 
37.91 

33  85 
30.81 
18.33 
14.66 
19.24 
22  37 

22  82 

23  50 
7.72 

13.00 
1910 
25.61 
29  43 

731 
11.83 
18.21 

669 

9.66 
17.01 

7.04 

9.81 
17.13 

7.83 
11  72 
2337 

789 
12.26 
25  79 
2921 

7.91 
1354 

21  90 
31  25 

34  43 
15.20 

854 
1070 
16  01 
11.16 
12.22 
21  73 
24.67 

641 
29  94 


QkJbai 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

090 
090 
090 
000 
090 
090 
090 
090 
090 
O90 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 


'  CPT  codas  and  dascnpttons  only  ara  copyngm  2002  Amancan  Madical  AaaooaDon  All  Rights  Raaarvad  AppltcatM  FARS/DFARS  Apply 
'Copyright  2002  Amancan  Dantal  AiaactMnn  All  rights  rasarvad 
' «  irvMcatas  RVUs  ara  not  uaad  tor  Madktara  paymam 


^  CPT  codes  and  descriptions  only  are  copyright  2002  American  li^edical  Association.  All  Rignts  Reserved  Applicable  FARS/DFARS  Apply. 
•Copyright  2002  American  Dental  Association  All  rights  reserved 
'  *  Indicatas  RVUs  are  no)  used  lor  Medk^re  payment 


H0()6*i 


Kederal   Knmster  /  Vol.  67,  No.   2' 


i    ifsd.iv 


.U'l  Pill 


:,<-'T -U     ^(M)^  ■  Rules  and   RHmilritions 


Federal  Register/ Vol.  67.  No.  251    Tuesday.  December  .31. 


Ruleb  and  Regulations 


HOfH) 


ADDENDUM  B        RtLATIVE  VALUE  UNiT  ,  iRVUS*  and  REiATED  INFORMATION—Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS2 


27871 

27880 

27881 

27882 

27884 

27886 

27888 

27889 

27892 

27893 

27894 

27899 

28001 

28002 

28003 

28006 

28008 

28010 

28011 

28020 

28022 

28024 

28030 

28035 

28043 

28045 

28046 

28050 

28052 

28054 

28060 

28062 

28070 

28072 

28080 

28086 

28088 

28090 

28092 

28100 

28102 

28103 

28104 

28106 

28107 

28106 

28110 

28111 

28112 

28113 

28114 

28116 

28118 

28119 

28120 

28122 

28124 

28126 

28130 

28140 

28150 

28153 

28160 

28171 

28173 

28175 

28190 

28192 

28193 

28200 

28202 

28208 

28210 

28220 

28222 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Fusion  o<  lil)tofibular  joint  

Amputation  o<  lowof  leg     

Amputation  o<  lowef  log    

AmpotatKxi  o(  lower  leg     

Amputation  lollow-up  surgery 
Amputatkxi  Miow-up  surgery 
Ainpulaiion  of  toot  at  anide  .... 
Amputation  of  foot  at  ankle  .... 

Decompression  of  leg  

Decompression  of  leg  

Decompression  of  leg  

Leg/ankle  surgery  procedura  . 

Drainage  of  bursa  of  tool  

Treatment  ol  toot  infection  

Treatment  o(  tool  infection  

Treat  tool  txjne  leswn  

Incision  ol  tool  fascia  

Inasion  of  toe  tendon 

Inosion  of  toe  lendorw  

Exploration  ol  loot  )omt  

Expkxation  of  loot  |0«nl  

Exploration  ol  toe  )oint  

Removal  of  loot  nerve  

Decompression  ol  tibia  nerva 

Excision  ol  tool  lesion    

Excision  ol  loot  lesion  

Resection  ol  tumor,  loot  

Biopsy  of  loot  lO""'  l'"">g    

Biopsy  ol  fool  lOint  lining    

Biopsy  ol  toe  lomt  lirwig  

Partial  removal,  foot  laacia 

Removal  of  loot  lascia      

Removal  ol  loot  |cnnt  hning 

Ramoval  of  tool  lOint  lining 

Ramovai  of  foot  lesion      

Excise  loot  tendon  sheatti 

Excise  tool  tendon  sneath  

Removal  ol  loot  I 
Removal  ol  toe  I 
Removal  o(  anWe/haat  laaion  . 

Ramov«/>alt  tool  laaion  

RamovWgralt  fool  lesion  

Removal  of  foot  lesion      

Remove/graft  toot  lesion  

RerTX>ve/gran  foot  lesion  

Removal  of  toe  lesions     

Pan  removal  o4  metatarsal  

Part  ramoval  of  rnetataraal 

Part  removal  ol  metatanal 

Part  removal  ol  metatarsal 
RerTKival  of  metatarsal  heads 

Revision  of  loot        

RerTKival  of  tieel  bocM  

Removal  of  heel  spur     

Pan  removal  of  ankle/heel  

Partial  removal  of  toot  bona  ... 

Partial  removal  ot  toe 

Partial  removal  of  toe       

Renxival  ol  ankle  lxx>e    

Removal  ol  metataraal  

Removal  of  toe        

Partial  removal  ol  toa  

Partial  removal  of  toa  

Extensrve  loot  surgery 

Extanatve  toot  surgery 

Extensive  fool  surgery 
Removal  of  foot  foreign  txxjy 
Removal  of  loot  loreign  body 
Rerrxjval  of  loot  loreign  body 

Repair  ot  loot  tendon       

f^apav/gratt  of  loot  terxlon  .... 

Repair  ol  tool  tendon        

Rapair/gralt  ot  loot  tendon  .... 

Rataaaa  ot  loot  tatxton   

Rataaaa  of  looi  landona 


Physician 
Work 
RVUa3 


Non- 

FaoMy 

PERVUs 


9.17 
11.85 
12.34 
8.94 
8.21 
9.32 
9.67 
9.98 
7.39 
7.35 
10.49 
0.00 
2.73 
462 
8.41 
8.68 
445 
284 
4.14 
5.01 
4.67 
4.38 
615 
509 
354 
472 
1018 
425 
394 
345 
523 
652 
510 
458 
358 
478 
3.86 
4.41 
3.64 
566 
7  73 
650 
512 
716 
556 
416 
408 
501 

4  49 
479 
9  79 
775 
596 
539 
540 
729 
4.81 
352 
811 
691 
409 
366 
374 
960 
880 
605 
196 
464 

5  73 
460 
684 
437 
635 
463 
562 


Facility 

PE 
RVUs 


NA 
r4A 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
5.63 
6.93 
11.29 
NA 
811 
756 
9.37 
9.32 
813 
830 
NA 
932 
753 
814 
1235 
778 
8.10 
801 
876 
962 
795 
850 
789 
11  42 
948 
805 
848 
11  90 
NA 
10.07 
879 
NA 
1001 
742 
895 
1065 
966 
9.24 
14  07 
8.88 
952 
854 
1272 
11.28 
952 
827 
NA 
1080 
894 
827 
858 
NA 
11  13 
958 
641 
820 
877 
841 
11  55 
815 
960 
794 
834 


Mai- 

Practica 

RVUs 


1136 

11  88 
1355 

12  97 
10.83 
11.37 
11.23 
1058 

826 
811 
956 
000 
323 
4.33 
1081 
1068 
633 
529 
7.07 
674 
633 
6.56 
346 
550 
521 
5.91 
10.95 
6.03 
614 
596 
663 
652 
612 
7  07 
568 
764 
695 
573 
617 
791 
927 
746 
6.99 
684 
700 
544 
708 
786 
766 
732 
11  12 
683 
726 
623 
1002 
968 
787 
711 
903 
799 
733 
596 
750 
848 
887 
690 
342 
5.59 
670 
653 
711 
6  10 
656 
629 
712 


Hon- 

FaciMy 

Total 


1.29 

1  38 

159 

103 

095 

1.13 

126 

1  19 

0.86 

0.90 

1  25 

000 

031 

056 

1.03 

1.14 

056 

0.39 

0.58 

084 

0.62 

0.50 

0.85 

0.71 

0.45 

0.62 

1  13 

0.55 

0.51 

045 

0.60 

085 

068 

064 

050 

0.66 

052 

057 

046 

076 

097 

0.89 

0.80 

101 

0  74 
052 
049 
063 
0.60 
063 

1  36 
1  03 
079 

0  74 
069 
096 
065 
049 
111 
084 
052 
049 
051 

1  13 
1.04 
0.75 
016 
032 
0.63 
0.59 
0.86 
059 
077 
0.63 
077 


FaciMy 
Total 


NA 
NA 

NA 
NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

867 

1211 

20  73 

NA 

1312 

1079 

1409 

1497 

13.42 

13.18 

NA 

1512 

11  52 

13  48 

23  66 

1258 

1255 

11  91 
1468 
16.99 
1373 
1372 
1197 

16  86 
1386 

13  03 
1258 
18  32 

NA 

17  46 
1460 

NA 
16  31 
1210 
1352 
1629 
14.75 
1466 
25  22 
1766 
16  27 

14  67 
1881 
1953 
1498 

12  28 
NA 

18.55 

13  55 
1242 
12.83 

NA 
2097 
1638 
853 
1336 
1513 
1360 
19  25 
1311 
16.72 
13.10 
1473 


Global 


2182 
25  11 
27  48 
22  94 
1999 
21  82 
2216 
21  75 
1651 
16.36 

21  30 
000 
627 
9.51 

20  25 
20.50 
11  34 

8.52 
11  79 
12.39 
11  62 
11  44 
1046 
11  30 

920 
11  25 

22  26 
1083 
1059 

986 
1255 
1389 
11  90 
1229 

976 
1308 
11  33 
1071 

10  27 
1433 
17  97 
1485 
1280 
1501 
13  39 
1012 

11  65 
13.50 
1275 
1274 
22.27 
1561 
1401 
12.36 
1611 
17  93 
1333 
11  12 
1825 
15  74 
11  94 
1011 
11  75 
1921 
1871 
1370 

554 
1075 
13  06 
11  72 
1481 
11  06 
13  68 
1145 
1351 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
000 


CPTV 
HCPCS^ 


28225 

28226 
28230 
28232 
28234 
28238 
28240 
28250 
28260 
28261 
28262 
28264 
28270 
28272 
28280 
28285 
28286 
28288 
28289 
28290 
28292 
28293 
28294 
28296 
28297 
28298 
28299 
28300 
28302 
28304 
28305 
28306 
28307 
28308 
28309 
28310 
28312 
28313 
28315 
28320 
28322 
28340 
28341 
28344 
28345 
28360 
28400 
28405 
28406 
28415 
28420 
28430 
28435 
28436 
28445 
28450 
28455 
28456 
28465 
28470 
28475 
28476 
28485 
28490 
28495 
28496 
28505 
28510 
28515 
28525 
28530 
28531 
28540 
28545 
28546 


MOD 


Status 


Descnption 


Release  of  foot  terKlon  

Release  of  foot  tendons  

Incision  of  foot  tendon(s) 

Incision  ot  toe  tendon  

Incision  ot  toot  tendon      

Revision  ot  toot  tendon    ......... 

Release  ot  big  toe 

Revision  of  foot  fascia  

Release  ot  midfoot  joint  

Revision  ol  toot  tendon  

Revision  of  foot  and  ankle  .... 

Release  of  midfoot  pint  

Release  of  toot  contracture  ... 

Release  of  toe  joint,  eadi  

Fusion  of  toes 

Repair  of  hammertoe 

Repair  of  hammertoe     

Partial  removal  of  toot  bone  ... 

Repair  hallux  ngidus 

Correction  of  bunion 

Correction  of  bunion  , 

Correction  of  bunion  

Correction  of  Ixinion  

Correction  of  bunion  

Correction  of  bunion  

Correction  of  bunion  

Correctk>n  of  bunion  

Incision  of  heel  bone  

Incision  of  ankle  bone    

Incision  of  midfoot  bones  

Incise/graft  midfoot  txyies  

InciSKKi  ot  metatarsal  

Incision  of  metatarsal  

Incision  of  metatarsal  

Incision  of  metatarsals  

Revision  of  big  toe  

Revision  of  toe    

Repair  deformity  of  toe 

Removal  of  sesamoid  tione  ... 

Repair  ot  loot  bones 

Repair  of  metatarsals  

Resect  enlarged  toe  tissue  .... 

Resect  enlargeo  toe         

Repair  extra  toeisi   

Repair  webbed  toe(s) 

Reconstruct  cleft  toot  

Treatment  of  tieel  fracture 

Treatment  of  heel  fracture 

Treatment  ol  heel  fracture 

Treat  heei  fracture     

Treat  graft  heei  fracture 

Treatment  of  ankle  fracture  .... 
Treatment  of  ankle  fracture  .... 
Treatment  of  ankle  fracture  .... 

Treat  ankle  fracture  

Treat  mklfoot  fracture,  each  ... 
Treat  midfoot  fracture,  each  ... 

Treat  midfoot  fracture     

Treat  midfoot  fracture,  each  ... 

Treat  metatarsal  fracture  

Treat  metatarsal  fracture 

Treat  metatarsal  fracture  

Treat  metatarsal  fracture  

Treat  big  toe  fracture 

Treat  liig  toe  fracture 

Treat  t)ig  toe  fracture 

Treat  big  toe  fracture 

Treatment  of  toe  fracture  

Treatment  of  toe  fracture  

Treat  toe  fracture     

Treat  sesamoid  tx>ne  fracture 
Treat  sesamoid  bone  fracture 

Treat  fool  dislocation  

Treat  foot  dislocation  

Treat  foot  dislocation  


Physician 
Wo(1( 
RVUs' 


3.66 
4.53 
4.24 
3.39 
3.37 
7.73 
4.36 
5.92 
796 

11.73 

1583 

10.35 
4.76 
3.80 
5.19 
4.59 
4.56 
474 
7.04 
5.66 
7.04 
9.15 
8.56 
9.18 
9.18 
794 

10.58 
9.54 
955 
916 

10.50 
5.86 
633 
5.29 

12.78 
5.43 
455 
5.01 
4.86 
918 
8.34 
698 
8.41 
426 
592 

1334 
2.16 
4.57 
6.31 

15.97 

1664 
2.09 
3.40 
4.71 

15.62 
1.90 
3.09 
2.68 
7.01 
1.99 
2.97 
338 
5.71 
1.09 
1.58 
2.33 
3.81 
109 
1.46 
3.32 
1.06 
235 
204 
2.45 
3.20 


Non- 

FaciHty 

PE  RVUs 


772 

7.99 

810 

8.14 

8.22 

10.31 

805 

900 

9.47 

11.02 

17.31 

11.28 

8.70 

7.59 

925 

876 

862 

9.14 

11.61 

9.89 

986 

8.28 

10.47 

10.94 

11.96 

10.07 

11.36 

15.04 

14.76 

10.31 

14  76 

921 

13.36 

7.88 

NA 

9.14 

8.87 

9.36 

7.91 

NA 

11.91 

940 

950 

8.82 

933 

NA 

616 

706 

NA 

NA 

NA 

558 

5.82 

NA 

NA 

5.53 

546 

NA 

NA 

477 

5.37 

NA 

NA 

286 

296 

10.94 

11.49 

255 

2.80 

11.14 

3.07 

11.17 

382 

4.11 

9.17 


Facility 

PE 
RVUs 


583 
680 
709 
6.78 
6.25 
7.61 
6.67 
7.08 
7.73 
9.66 

15.44 

11.28 
746 
563 
716 
665 
680 
8.50 
9.63 
925 
777 
599 
7.96 
8.74 

10.51 
840 
9.11 
959 
9.53 
7.89 
973 
6.48 
8.20 
5  45 

10.66 
699 
770 
9.36 
575 
914 
867 
686 
714 
5.99 
770 

13.96 
4.90 
609 
9  13 

1568 

1603 
427 
489 
817 

1408 
416 
5.08 
650 
848 
3.44 
4.59 
701 
818 
218 
231 
5.26 
699 
217 
226 
662 
2.81 
4.20 
3.82 
4.11 
6.2S 


Mal- 
practice 
RVUs 


0.50 
0.62 
059 
0.48 
046 
1.08 
0.61 
081 
108 
1  66 
2.22 
1.46 
0.67 
0.52 
072 
064 
0.64 
0.65 
0.96 
079 
098 
1.28 
1  16 
1.28 
1.31 
1.12 
1.24 
1.31 
1.15 
1.00 
055 
0.81 
0.71 
074 
1.64 
076 
0.62 
0.68 
066 
1.27 
1.17 
098 

1  18 
060 
0.84 
1.88 
0.29 
063 
087 

2  24 
2  29  i 
0.27  I 

0  47  I 
0.66  I 

1  29  ' 

0.25 ; 

0.43  I 

0.36 

0.87 

0.26 

0.41 

0.46 

080 

013 

019 

0.32 

0.50 

013 

0.17 

044 

013 

033 

0.24 

0.33 

046 


Non- 
Facility 
Total 


Facility 
Total 


Global 


4- 


11.88 

13.14 

12  93 

12.01 

12.05 

19.12 

13.02 

15  73 

18.51 

24.41 

35.36 

2309 

14.13 

11.91 

15.16 

13.99 

13.82 

14.53 

1961 

16.34 

17.88 

18.71 

2019 

21.40 

22  45 

1913 

2318 

25.89 

25.46 

20.47 

25.81 

15.88 

20.40 

13.91 

NA 

15.33 

14.04 

15  05 

13.43 

NA 

21.42 

17.36 

19.09 

13.68 

16.09 

NA 

8.61 

12.26 

NA 

NA 

NA 

7.94 

969 

NA 

NA 

7.68 

898 

NA 

NA 

7.02 

875 

NA 

NA 

408 

4.73 

13.59 

15.80 

3.77 

443 

14  90 

4.26 

13.85 

610 

6.89 

12.83 


999 
11.95 
11.92 
10  65 
10.08 
1642 
11.64 
13.81 
1677 
23.05 
33  49 
23  09 
1289 

995 
13.07 
12.06 
1200 
13  89 
17.63 
15.70 

15  79 

16  42 

17  68 
19.20 
2100 
17.46 
20.93 
20  44 
20.23 
18.05 
20  78 
1315 
15.24 
11.48 
25  06 
13.18 
12.87 
15.05 
11.27 
19  59 
1818 
14.82 
16.73 
10.85 
1446 
2918 

7.35 
11.29 
16.31 

33  89 

34  96 
663 
876 

13.54 

30  99 
6.31 
660 
954 

16.36 
5.69 
7  97 

10.85 

1469 
3.40 
4.06 
791 

11.30 
339 
389 

10.38 
400 
688 
610 
6.89 
991 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  cxxlM  and  i<—cmjlkj«n  only  an  copyngM  2002  Anwican 
'Copynght  2002  AiTMrtcan  Dental  Aaodatton  Al  nglM  i«aarv«) 
>  *  indicaMa  RVUs  ara  noK  uaad  tor  Madicaf  paymant 


M«»cai  AMOCMtion  All  Rights  Raaarvad  A(ip«catila  FARSA3FARS  Apply 


'  CPT  codes  and  descnptions  only  are  copynght  2002  American  Medical  Association  All  Rigt«s  Resen«d  Applicabte  FARS/DFARS  Apply 
'  Copynght  2002  Amencan  Dental  Associafton  All  nghls  reserved 
'  ♦  Indicates  RVUs  are  not  used  lor  Medicare  payment 
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ADDENDUM  B.— HtL>^iivfc  ValUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS' 


28555  ... 
28570     .. 

28575  . 

28576  . 
28585 
28600 

28605  . 

28606  ... 
28615  ... 
28600 

28635  .. 

28636  . 
28645   . 
28660 
Z8665 
28666  . 
28675 
28706   . 
28715  .. 
28725   . 
28730  ... 
28735  .. 
28737  .. 
28740   . 
28750  ... 
28755 
28760 
28800  ... 
28805 
28810  . 
28820  . 
28825 
28899  . 
29000  . 
29010  . 
29015  . 
29020  .. 
29025 
29035 
29040  . 
29044 
29046 
29049 
29055 
29058  . 
29065  . 
29075  . 
29085 
29086  . 
29105  . 
29125 
29126 
29130 
29131 
29200  . 
29220 
29240  . 
29260 
29280 
29305 
29325 
29345  , 
29355  . 
29358 
29365 
29405 
29425 
29436  , 
29440 
29445 
29450  . 
29505 
29515 
29520  . 
29S30  . 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 

i 

A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Oescnption 


Repair  toot  dislocation 

Treat  tool  dislocation  

Treat  loot  diskx:atioo  .„ 

Treat  toot  dtskx:ation 

Repair  loot  dislocation 

Treat  tool  dislocation  

Treat  toot  dislocation  ._ 

Treat  toot  dislocation  — .. 

Repair  toot  dislocation 

Treat  loe  dislocation  

Treat  toe  dislocation  

Treat  toe  disloclion  

Repair  toe  dMocatton 

Treat  toe  dislocation  

Treat  toe  dislocation  

Treat  toe  dislocation    

Repair  ot  loe  dislocation  

Fusion  ot  toot  bones  

Fusion  ot  foot  bones  

Fusion  ot  foot  bones  

Fusion  of  toot  txjnes  

Fusion  ot  toot  bones  

Revision  of  loot  bor>es  

Fusion  of  loot  twnes  

Fusion  of  big  toe  (oinl 

Fusion  ot  big  loe  (oint 

Fusion  of  big  loe  loint , 

Amputation  ot  midtoot       , 

Amputation  thru  metatarsal  ... 
Amputation  loe  &  metatarsal 

Amputation  ot  loe  

Partial  amputation  ot  loe  

Foot/toes  surgery  procedur* 

Application  ot  txxty  cast    

Application  ot  body  cast    

Application  ot  body  cast    

Application  ot  body  cast  

Appticaiion  ot  body  cast    

AppticaHon  ot  body  cast  

Application  ot  tiody  cast    

Application  of  body  cast  

ApptRafeon  ot  body  cast    

AppMcalion  ot  figure  aigtit  ..„. 
Application  ot  slxxjider  cast  . 
Application  ot  stxxjider  cast 
AppkcatKxi  ot  long  arm  cast 
Appfcalion  o(  forsarm  cast 

Appty  handNvrtst  cast  

Appty  finger  cast     

Apply  long  arm  splml  .„ 

Apply  forearm  splint  

Apply  forearm  splint         

Application  ot  fmger  splint  .... 
Application  ot  finger  splint  ..„ 

Strapping  ot  ctiest  

Strapping  ot  low  t>ack      

Strapping  of  slvjukjer  

Strapping  ot  altx>w  or  wnat  .. 
Strapping  ot  hand  or  finger  ., 

Application  of  hip  cast     

Applicat»n  ot  flip  casts     

Application  ot  long  lag  caal  .. 
Application  ot  long  leg  caal  ., 
Apply  long  leg  cast  braca  ..... 
Appkcauon  o«  long  leg  caat  . 

App*y  short  leg  caat  

Apply  short  leg  cast  ._ 

Apply  stion  leg  cast 

Addition  ot  walker  to  cast  .... 

Apply  ngid  leg  cast  

Application  ot  leg  cast      

Application  long  leg  sphnl  .. 
Application  lower  leg  splml .. 
Strappir>g  ot  tup 
Strapping  ot  knee    ,..„ 


pn 


nysKian 

Work 

RVU«' 


Non- 

FaciMy 

PE  RVUs 


6.30 
1  66 
331 
4.17 
799 
1.89 
2.71 
490 
777 
1.70 
1.91 
277 
422 
123 
1  92 
266 
292 
18.80 
1310 
11.61 
10  76 
1085 
964 
802 
7,30 
474 
775 
821 
839 
6.21 
4.41 
359 
000 
225 
2.06 
241 
211 
240 
1.77 
2.22 
212 
241 
089 
1  78 
131 
087 
077 
087 
062 
087 
059 
077 
050 
055 
065 
0.64 
071 
056 
051 
203 
232 
1  40 
1  53 
143 
1  18 
086 
101 
1  18 
057 
1  78 
208 

oee 

073 
054 
0.57 


FaoMy 

PE 
RVUs 


13.38 

423 

602 

1189 

970 

458 

524 

1653 

UA 

239 

260 

715 

672 

315 

263 

778 

964 

NA 

HA 

NA 

NA 

NA 

NA 

13  73 

1499 

9.24 

1017 

NA 

NA 

NA 

11  19 

1058 

000 

306 

3  07 

297 

3.27 

3  16 

310 

248 

342 

312 

1  10 

254 

136 

1  15 

1  09 

1  13 

072 

106 

091 

1  13 
044 
071 
080 
0  75 
088 

0  77 
081 

2  91 
309 
155 
153 
180 

1  44 
107 
M» 
137 
063 
1  64 
1  39 
106 
080 
088 
082 


Mal- 
practice 
RVUs 


867 
400 
569 
688 
846 
415 
5.20 
7  41 
971 
239 
260 
321 
442 
247 
263 
294 
513 
1542 
1285 
11  67 
1103 
1081 
945 
919 
9.59 
676 
789 
911 
905 
796 
726 
7  11 
000 
1  74 
1  72 
1  60 
1  44 
186 
1  53 
154 
183 
201 
057 
1  44 
0  76 
0.70 
064 
062 
055 

0  51 
040 
047 
017 
024 
036 
040 
036 
034 
034 

1  65 
183 
102 
107 
104 
090 
067 
070 
089 
027 
095 
1  08 
0  47 
0  47 
044 
0.35 


Non- 

Fcicility 

Total 


Facility 

Total 


0.88 

0.22 

0.45 

056 

1  13 

024 

0.35 

068 

1  09 

017 

0.24 

0.39 

0.58 

Oil 

0.24 

038 

041 

213 

184 

1  63 

1.51 

1  51 

1  36 

1  13 

103 

066 

107 

096 

097 

070 

051 

043 

000 

0.30 

027 

0.21 

016 

0.26 

0.24 

036 

029 

034 

012 

024 

0.14 

0.12 

Oil 

Oil 

006 

Oil 

006 

006 

005 

003 

004 

007 

005 

004 

004 

0.29 

0.31 

019 

020 

019 

017 

012 

014 

017 

007 

024 

013 

006 

0  07 

002 

0.04 


20  56 

6.11 

978 

1662 

1882 

671 

8.30 

2211 

NA 

426 

475 

1031 

11.52 

4.49 

479 

1082 

12  97 

NA 

NA 

NA 

NA 

NA 

NA 

22  88 

23  32 
1464 
1899 

NA 
NA 
NA 
1611 
14.60 
000 
563 
540 
5.59 
5.54 
582 
511 
505 
5.83 
587 
211 
4.56 
281 
214 
197 
211 
1  40 
206 
156 
196 
099 
1.29 
1  49 
1  46 
164 
136 

1  36 
523 
572 
314 
326 
342 
279 
205 

2  23 
272 
127 
366 
360 
1  81 
160 
1  44 
143 


Gk)bal 


CPTV 
HCPCS' 


15.85 
588 
945 

11  61 
1758 

6.28 

826 

1299 

18.57 

4.26 

475 

637 

922 

381 

479 

598 

846 

36  35 

27  79 

24  91 

23  30 

2317 

20  45 

1834 

1792 

1216 

1671 

1830 

1841 

1487 

12  18 
11  13 

000 

429 

405 

4.22 

3.71 

452 

354 

411 

424 

476 

158 

346 

221 

169 

152 

160 

123 

149 

105 

1  30 

072 

082 

1.05 

1  11 

1  15 

093 

089 

3.97 

446 

261 

280 

2.68 

225 

1.65 

185 

224 

0  91 

297 

329 

1.22 

127 

100 

0.96 


090 
090 
090 
060 
060 
060 
060 
060 
060 
010 
010 
010 
090 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
060 
090 
VYY 
000 
000 
000 
000 
000 
000 

tx» 

000 
000 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


29540  .. 

?95S.O  .. 
29580  .. 
?9590  .. 
?9700  .. 
29705  .. 
29^10  .. 
29^15  .. 
29720  .. 
29730  .. 
29740  .. 
297&0  .. 

29799  .. 

29800  .. 

29804  .. 

29805  .. 

29806  .. 

29807  .. 

29819  .. 

29820  .. 

29821  .. 

29822  .. 
;>9823  .. 

29824  .. 

29825  .. 

29826  .. 

29827  .. 
298,30  .. 

29834  .. 

29835  .. 

29836  .. 

29837  .. 

29838  .. 
29840  .. 

29843  .. 

29844  .. 

29845  .. 

29846  .. 

29847  .. 

29848  .. 

29860  .. 
29851  .. 

29855  ,. 

29856  .. 
;>9860  .. 

29861  .. 

29862  .. 

29863  .. 
298^0  .. 
298-1  .. 
29873  ... 
298^4  ... 
29875  ... 
298:'6  ... 
29877  .. 

29879  .. 

29880  .. 

29881  ... 

29882  .. 

29883  .. 

29884  ... 

29885  .. 
.>9886  ... 

29887  .. 

29888  .. 

29889  ... 

29891  .. 

29892  ... 
;>9893  .. 

29894  .. 

29895  ... 

29897  ... 

29898  .. 

29899  ... 

29900  .. 


MOD 


Status 


Oescnption 


Strapping  of  ankle  ar>cUor  ft  ... 

Strapping  ot  toes  

Application  ot  paste  boot 

Apc)lication  ot  tool  splint  

Removalrevision  of  cast  

Removal/revrsion  ot  cast  

Removal/revision  ot  cast  

Removalrevision  of  cast  

Repair  ol  txxJy  cast 

Wir^dowing  ot  cast 

Wedging  of  cast     

Wedgirig  ot  clubfoot  cast 
Casting' strapping  procedure  , 

Jaw  arthroscopy'surgery  

Jaw  arthroscopy.'surgery  

StX)uloer  arthroscopy  dx 
Shoukte'  arthroscopy'surgery 
Shoulder  arthroscopy'surgery 
Shoulder  arthroscopy'surgery 
Shoulder  arthroscopy'surgery 
Shoulder  arthroscopy'surgery 
SrtoulOer  arthroscopy'surgery 
Shoulder  arthroscopy'surgery 
Shoulder  arthroscopy'surgery 
Shoulder  arthroscopy'surgery 
Shouiaer  arthroscopy'surgery 
Arthroscop  rotator  cut*  repr      , 

Elbow  arthroscopy         

Eltx)»  arthroscopy'surgery  .... 
EltX)w  arthroscopy'surgery 
Eitx>w  arthroscopy'surgery 
EltX)w  arthroscopy'surgery 
EllXJw  arthroscopy  surgery 

Wnst  arthroscopy  

Wns)  arthroscopy'surgery  

Wnsi  arthroscopy'surgery 
Wnst  arthroscopy'surgery 
WrisI  arthroscopy'surgery 
Wnst  arthroscopy  surgery 

Wnst  endoscopy'surgery  

Knee  arthroscopy'surgery  

Knee  arthroscopy'surgery 
Tibia!  arthroscopy'surgery 

Tibial  arthroscopy/surgery  

Hip  arthroscopy  dx        

Hip  arttiroscopy'surgery  

Hip  arthroscopy'surgery  

Hip  arthroscopy/surgery 

Knee  arthroscopy   dx      

Knee  arthroscopy/drainage  . 
Knee  arthroscopy/surgery 
Knee  arthroscopy/surgery 
Knee  arthroscopy/surgery 
Knee  arttiroscopy/surgery 
Knee  arttiroscopy'surgery 
Knee  arttiroscopy'surgery 
Knee  arthroscopy'surgery 

Knee  arthroscopy'surgery  

Knee  arthroscopy'surgery  

Knee  arthroscopy'surgery  ... 
Knee  arthroscopy'surgery 
Knee  arthroscopy'surgery 
Knee  arthroscopy'surgery 
Knee  arthroscopy'surgery 
Knee  arthroscopy'surgery 
Knee  arthroscopy'surgery 
AnKie  arthroscopy'surgery 
Ankle  arthroscopy'surger\ 
Scope  plantar  tasoolomy 
Antue  arthroscopy'surgery 
Ankle  arthroscopy  surgery 
Ankle  arthroscopy'surgery 
AnKle  arthroscopy'surgery 
AnKle  arthroscopy'surgery 
Mcp  )0(n!  arthroscopy   dx  


Phystciar 
Won< 
RVUs^ 


Non- 

facility 

PE  RVUs 


Padlrtv 

PE 
RVUs 


0.51 
0.47 
0.57 
0.76 
0.57 
0.76 
1.34 
094 
066 
0.75 
1,12 
1  26 
0.00 
6.43 
814 

5  89 
•4  3" 
13.90 

7.62 
7.07 
7.72 
7.43 
8.17 
8J25 
7.62 

8  99 
1536 

5,76 
6.28 
6.48 
7.55 
6.87 
7.71 
5.54 
6.01 
6.37 
7.52 
675 
7.08 
544 
8.19 
13,10 
10,62 
14,14 
8,05 
915 
9,90 
9.90 
5.07 
6.55 
6.00 
7.05 
6.31 
792 
7  35 
8.04 
8.50 

7  76 

6  6,^ 

-  3,:- 

9  OS 
754 
901 

■3  9C 
'fc  oc 
840 
9,00 
5.22 
7.21 

6  9S 

7  16 
8.32 

1391 
£  42 


0.39 
0.40 
0.60 
0.49 
0.81 
074 
1.41 
106 
1.00 
0.73 
1.04 
1.00 
0.00 
NA 
NA 
NA 
\A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


0.32 
0.27 
0.35 
0.30 
0.29 
0.39 
071 
0.41 
0.39 
0.35 
OSO 
0.59 
0.00 
9  06 
8.53 
785 
11.17 
10.93 
6.87 
639 
6.89 
677 
7.32 
746 
6.86 
763 
11  55 
5.47 
596 
6.02 
6.83 
6.27 
6.98 
549 
5,74 
5,96 
6,61 
6,19 
633 
569 
5.27 
994 
879 
10.74 
706 
748 
8.58 
853 
5.00 
596 
656 
6.27 
598 
7  12 
681 
7.21 
746 
704 
734 
9  16 
676 
798 
694 
795 
•.:  42 
■.;  48 

7.50 
777 
3.88 
561 

=  60 

eo4 

628 

1058 

'  92 


Mal- 
practice 
RVUs 


0.04 
0.05 
0.05 
0.06 
0.07 
0.10 
0.17 
0.06 
0.10 
0.10 
015 
0.16 
0.00 
0.84 
0.66 
0.84 
2.00 
1.94 
1.07 
0.99 
1.06 
1.04 
1.15 
1.15 
1.06 
1.26 
1.86 
0.79 
0.86 
0.88 
1.06 
0.96 
1.07 
0.69 
0.82 
0.86 
0.84 
0.89 
0.91 
0.72 
0.74 
1.81 
1.50 
2.00 
1.14 
1.29 
1.36 
1.40 
0.67 
0.88 
0.73 
0.87 
088 
1.11 
1.03 
1.13 
1  19 
1.09 
1.09 
1.33 
1.03 
1.27 
1.06 
1J27 
1.95 
2.11 
1  17 
1.26 
0.74 
1.01 
0.97 
1.01 
1.14 
1.95 
0.75 


Non- 


0.94 
0.92 
1.22 
1.31 
1.45 
1.80 
2.92 
2.10 
178 
1.58 
2.31 
2.42 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Facility 

Total 


Gioba 


-4- 


0.87 
079 
0.97 
1.12 
0.93 
1.25 
2.22 
1.43 
1.17 
1.20 
1  77 
2.01 
0.00 
16.33 
17.33 
14.58 
27.54 
26  77 
15.56 
14.46 
15.66 
15.24 
16.64 
16.66 
15.54 
17.88 
28  77 
12.02 
1310 
13.38 
15.44 
1410 
15.76 
11.72 
12.57 
1319 
14.97 
13.83 
14.32 
11.85 
14.20 
24.85 
20.91 
26.88 
16.25 
17.92 
19.87 
16.83 
10.74 
13.41 
1329 
14.19 
1317 
16.15 
1519 
16.38 
1715 
15  66 
17,08 
21  54 
1512 
18.34 
15.54 
1826 
2627 
30.59 
17.07 
18  03 
984 
13  83 
13.56 
14.23 
15  74 
26  44 
12.09 


000 
000 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
YYY 
060 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
060 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
060 
090 
090 
090 
090 
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ht'k 


BOO  71 


CPTV 
HCPCS2 


29901  ... 
29902 
29999 
30000 
30020  . 
30100   . 
X110  ... 
30115  .... 

30117  .. 

30118  . 
30120  . . 

30124  .... 

30125  .. 
30130  . 
30140   . 
30150 
30160  ... 
30200  . 
30210  . 
30220 
30300 
30310 
30320   . 
30400   . 
30410   . 
30420 
30430 
30435  .. 
30450   . 
30460 
30462 
30465 
30520 
30540 
30545 
30560 
30580 
30600 
30620 
30630  . 
30801   . 
30802 
30901  . 
30903 
30905 
30906 
30915 
30920 
30930 
30999 
31000 
31002 
31020 
31030 
31032 
31040 
31050 
31051  . 
31070  . 
31075 
31080 
31081 
31084 
31085 
31086 
31087 
31090 
31200 
31201  .. 
31205 
31225 
31230 
31231 
31233 
31235  .. 


MOO 


AiU)t  Nf'iiM   B         Rf-LA'!Vt    VAl 


status  DMcnpdon 


Uni''^.  (RVUS)  AND  RFiATfi.^  Information — Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
R 
R 
R 
R 
R 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
f  A 
A 
A 
A 
A 


Ml  \   11'.'   i'i>.i!  IS.  mv   surg 

A  •^<   I'x     <   ,      .1    i.u-'  

f    '   lillHtJC       '       I'.''     t'MOO     


■  ai4<' 


i«siOO 


lr>f  ii>,<'.rf    ■>«  V'-y  

Hemovm  .>i  no;>e  poiyp(S)  

Removal  ot  nose  potyp<s)  

Removal  of  intranasal  lesion  ... 
Removal  of  intranasal  lesion  ... 

Reviston  o<  nose 

Removal  of  nose  lesion 

Removal  o(  nose  lesion  

Removal  of  turbinate  tx>nes  .... 
Removal  of  turtxnate  bones  -.. 

Partial  removal  of  nose  

Rennoval  of  nose  

IniectKjn  treatment  of  nose 

Nasal  sinus  therapy       

Insert  nasal  septal  button  

Remove  nasal  foreign  txxiy  .... 
RerrvDve  nasal  foreign  body  .... 
Rerrxive  nasal  foreign  txxly  .... 

Reconstruction  of  nose  

Reconstruction  of  nose  

Reconstruction  ot  noM  

Revision  ot  nose  

Revision  of  nose 

Revision  of  nose 

Revision  of  nose 

Revision  ot  rwse 

Repair  nasal  sterKisis  

Repair  of  nasal  septum  

ReiMur  nasal  delect  

RefMir  nasal  defect  

Release  of  nasal  adtiesions  .... 

Repair  upper  law  hstula      

Repair  nnoutti/rK>se  fistula   

IntranasaJ  reconstruction 

Repttr  nasai  septum  defect  ... 

Cauterization,  mner  nose  

Cautenzation.  inr>er  rxise  .. 

Control  of  nosebleed  

Control  of  nosebleed  

Control  of  nosebleed  

Repeat  control  of  noseUaad  .. 
Ligation,  nasal  smus  artery  .... 

Ligation  upper  (aw  artery  

Therapy  fracture  of  rxjse    

Nasal  surgery  procedure   

irrigation  ntaxillary  sinus    

Irrigation  sphenoid  sinus  

Exploration,  rr^axillary  sinus  .... 
Exploration,  maxillary  sinus  .... 
Explore  sirujs.  remove  polype 
Exploration  behind  upper  law  . 
Exploration,  sphenoid  sinus  ... 

SpfierKiid  sinus  surgery     

Exploration  of  frontal  sinus 

Exploration  of  frontal  sinus 

Removal  of  frontal  sinus     

Removal  of  frontal  sinus  

Removal  of  frontal  sinus    

Removal  of  frontal  sinus      

Removal  of  frontal  sinus    

Removal  of  frontal  sinus   

Exploration  of  sinuses       

Removal  of  ettwnoid  sinus 

Removal  of  ethrrxjid  sirnis 

Removal  of  ethmoid  sinus 

RerrK>vai  of  upper  )aw        

Removal  of  upper  (aw  

Nasal  endoscopy  dx  

Nasal/sinus  srvtoscopy.  <t(  ... 
Nasal/sinus  er«loecopy,  dx  ... 


Physiciar  Moo 

Wort  f-  acility 

RVUs-'     j  PE  RVUs 


6.13 

NA 

6.70 

MA 

0.00 

0.00 

1.43 

252 

1.43 

2.71 

0.94 

1.33 

1.63 

280 

4.35 

NA 

3.16 

497 

969 

NA 

5.27 

597 

3.10 

NA 

7.16 

NA 

3.36 

NA 

3.43 

NA 

9.14 

NA 

9.58 

NA 

078 

121 

1.08 

2.15 

V54 

251 

1.04 

260 

1.96 

NA 

4.52 

NA 

9.83 

NA 

12.96 

NA 

15.88 

NA 

721 

NA 

11.71 

NA 

18.65 

HA 

996 

NA 

19.57 

NA 

1164 

NA 

570 

\A 

775 

•,i 

11.38 

126 

2.33 

669 

497 

6.02 

493 

597 

NA 

7  12 

NA 

109 

255 

203 

310 

1.21 

140 

1.54 

314 

1.97 

379 

2.45 

419 

720 

NA 

9.83 

NA 

1.26 

NA 

000 

000 

1.15 

243 

191 

NA 

294 

430 

5.92 

477 

6.57 

NA 

9.42 

NA 

528 

NA 

7.11 

NA 

428 

NA 

916 

NA 

11.42 

NA 

12.75 

NA 

13.51 

NA 

14.20 

NA 

1286 

NA 

1310 

NA 

953 

NA 

497 

NA 

8.37 

NA 

1024 

NA 

19.23 

NA 

2194 

NA 

1  10 

199 

2.18 

263 

264 

290 

i-actlitv 
RVUs 


Ma: 
RVUs 


6.30 
661 
000 
147 
156 
0.52 
087 
449 
315 
817 
5.97 
3.31 
6.42 
394 
456 
856 
8.47 
044 
059 
084 
038 
1  88 
5.24 
881 
1050 
1220 
714 
1022 
1382 
912 
1440 
864 
586 
643 
958 
1  50 
4  97 
493 
654 
708 
230 
284 
033 
051 

0  78 

1  23 
703 
848 
216 
000 
064 
203 
3.64 
460 
606 
697 
504 
651 
500 
816 
878 
973 

10  49 

10  73 

1042 

1043 

889 

570 

7  76 

839 

15,01 

1666 

059 

1  19 

1  45 


085 

0.93 

000 

0.10 

0.06 

0.06 

012 

0.31 

022 

066 

0.41 

0.20 

054 

0.22 

024 

076 

078 

006 

008 

Oil 

007 

014 

036 

080 

106 

1  24 

062 

1  10 

153 

085 

192 

0  97 

041 

053 

080 

0.09 

050 

070 

045 

051 

006 

015 

0.09 

012 

0.15 

017 

050 

069 

009 

000 

008 

014 

020 

042 

047 

071 

039 

0.55 

030 

064 

0  78 
1.64 
096 

1  18 
090 
1  15 
066 
025 
058 
056 
136 
1  57 
006 
016 
018 


Total 


Faalify 

Total 


NA 

NA 

000 

405 

422 

233 

455 

NA 

8.35 

NA 

1165 

NA 

NA 

NA 

NA 

NA 

205 

331 

416 

371 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

366 

1216 

11  65 

NA 

NA 

372 

5.28 

2.70 

480 

591 

681 

NA 

NA 

NA 

000 

366 

NA 

744 

1111 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

317 

497 

572 


Global 


13.28 

14.24 

0.00 

3.00 

3.07 

1.52 

262 

9.15 

653 

18.52 

11.65 

6.61 

14.12 

754 

825 

1846 

1883 

1.28 

175 

249 

1.49 

3.96 

10.12 

1944 

2456 

29  32 

1497 

23  03 

34  00 

19  93 

35  89 
2125 
11  96 
14.71 
21  76 

2.85 

1216 

11.65 

1296 

1471 

347 

502 

1.63 

217 

290 

385 

14.73 

1900 

351 

0.00 

1  87 

4  08 

678 

10.94 

1310 

1710 

1071 

14  17 

958 

1796 

20  96 
24  32 
24  96 
2611 
24  18 
24  68 
19  08 
10.92 
1671 
1921 
35.62 
4017 

1  77 
3.53 
427 


090 
090 
YYY 
010 
010 
000 
010 
090 
090 
090 
090 
090 
090 
060 
090 
090 
090 
000 
010 
010 
010 
010 
060 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
010 
010 
000 
000 
000 
000 
060 
090 
010 
YYY 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 


CPTV 
HCPCS' 


31237 
3'238 
3^239 
31240 
31254 
31255 
31256 
31267 
31276 
31287 
31288 
31290 
31291 
31292 
31293 
31294 
31299 
31300 
31320 
31360 
31365 
31367 
31368 
31370 
31375 
31360 
31382 
31390 
31395 
31400 
31420 
31500 
31502 
31505 
31510 
31511 
31512 
31513 
31515 
31520 
31525 
31526 
31527 
31528 
31529 
31530 
31531 
31535 
31536 
31540 
31541 
31560 
31561 
31570 
31571 
31575 
31576 
31577 
31578 
31579 
31580 
31582 
31584 
31585 
31586 
31587 
31588 
31590 
31595 
31599 
31600 
31601 
31603 
31605 
31610 


MOO 


Status 


JescnpTio^ 


Nasal/sinus  endoscopy  surg 
Nasal/sinus  endoscopy   surg 
Nasal'sinus  enooscopy   surg 
Nasal  sinus  endoscopy  sure 
Revision  o*  ethmoid  smus 
Removal  of  ethmoid  smus 
Exploration  maxillanv  sinjs 
Endoscopy    maxillary  smas 
Sinus  endoscopy    surgica^ 
Nasal  sinus  endoscopy   surg 
Nasal  smus  endoscopy   surg 
Nasal  smus  endoscopy   surg 
Nasalsinus  endoscopy   surg 
Nasalsmus  endoscopy   surg 
Nasai  smus  endoscopy   surg 
Nasal  smus  endoscopy   surg 
Smus  surgery  procedure 

Removal  of  larynx  lesion  

Diagnostic  incision   larynx 

Removal  of  larynx    

Removal  of  larynx    

Partia'  removal  of  larynx  

Partial  removal  ot  larynx   

Partial  removal  o'  larynx    

Partial  removal  o*  larynx    

Partial  removB'  of  larynx   

Partial  'emovai  ot  larynx    

Removal  ot  larynx  &  pharynx 
Reconstruct  larynx  &  pfiarynx 

Revision  of  larynx  

Removal  ot  epiglottis 

Insert  emergency  airway  

Change  oi  windpipe  airway  ... 

Diagnostic  laryngoscopy  

Laryngoscopy  with  biopsy  

Remove  foreign  txxJy   larynx 

Removal  of  larynx  lesion  

iniection  into  vocai  cord    

Laryngoscopy  for  aspiration  .. 

Diagnostic  la'yngoscopy  

Diagnostic  laryngoscopy   

Diagnostic  laryngoscopy    

i_arvngoscopy  tO'  treatment  .. 
Lar\'ngoscopy  and  dilation  .... 
Laryngoscopy  and  dilation  .... 

Operative  lar-yngoscopy  

Operative  laryngoscopy  

Operative  laryngoscopy  

Operative  laryngoscopy    

Operatiye  laryngoscopy    

Operative  laryngoscopy    

Operative  lanyngoscopy    

Operative  laryngoscopy  

Laryngoscopy  vyitn  miection 
Laryngoscopy  ivifi-  miectior 

Diagnostic  la'yngoscopy    

^a'vngoscopv  with  biopsy  

Remove  foreign  body   larynx 

Removal  of  larynx  lesion  

Diagnostic  laryngoscopy    

Revision  of  larynx  

Revision  of  larynx     

Treat  larynx  fracture  

Treat  larynx  fracture  

Treat  larynx  fracture  

Revision  of  larynx  

Revision  of  larynx  

Reinnervate  larynx  

Larynx  nerve  surgery  

Larynx  surgery  procedure  

Incision  of  windpipe  

IfKJsion  ot  windpipe 

Incision  ot  windpipe 

Incision  of  wirKJpipe 

Incision  of  windpipe 


Physician 
Work 
RVUs3 

Non- 

Facility 

PE  RVUs 

FacMity 

PE 
RVUs 

Mal- 
practice 
RVUs 

Non- 

Facility 

Total 

Facility 
Total 

Global 

2.98 

3.17 

1.61 

021 

6.36 

4.80 

000 

3.26 

3.71 

182 

0.23 

7.20 

5.31 

000 

8.70 

NA 

6.51 

046 

NA 

15.67 

010 

2.61 

NA 

1.55 

018 

NA 

4.34 

000 

4  65 

NA 

2.71 

0.32 

NA 

7.68 

000 

696 

NA 

4.01 

049 

NA 

11.46 

000 

3.29 

NA 

1.95 

0.23 

NA 

547 

000 

5.46 

NA 

3.16 

038 

NA 

9.00 

000 

8.85 

NA 

5.05 

062 

NA 

14.52 

000 

392 

NA 

2.30 

0.27 

NA 

6.49 

000 

4.58 

NA 

2.67 

0.32 

NA 

7.57 

000 

17.24 

NA 

11.56 

1.20 

NA 

30.00 

010 

18.19 

NA 

11.87 

1.73 

NA 

31  79 

010 

14.76 

NA 

10.05 

0.99 

NA 

25.80 

010 

1621 

NA 

10.76 

0.97 

NA 

27.94 

010 

19.06 

NA 

12.32 

1.04 

NA 

32  42 

010 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

YYY 

14.29 

NA 

17.26 

0.99 

NA 

32  54 

090 

526 

NA 

12.98 

0.40 

NA 

18.64 

090 

17.08 

NA 

19.03 

1.20 

r^A 

37.31 

090 

24.16 

NA 

22.76 

1.72 

NA 

48  64 

090 

21.86 

NA 

23.63 

1.57 

NA 

47.06 

090 

27.09 

NA 

28.25 

1.90 

NA 

57.24 

090 

21  38 

NA 

23.28 

1.51 

NA 

4617 

090 

20.21 

NA 

20.86 

1.43 

NA 

42  50 

090 

20.21 

NA 

20.88 

1.40 

NA 

4249 

090 

20.52 

NA 

22.86 

1.44 

NA 

44  82 

090 

27.53 

NA 

28  42 

1.95 

NA 

57.90 

090 

31.09 

NA 

34.27 

2.27 

NA 

67.63 

090 

10.31 

NA 

15.66 

072 

NA 

26  69 

090 

10.22 

NA 

15.35 

071 

NA 

26  28 

090 

2.33 

NA 

0.67 

015 

NA 

3.15 

000 

0.65 

1.98 

0.26 

004 

2  67 

0.95 

000 

0.61 

067 

0.23 

004 

1.32 

0.88 

000 

1.92 

2.83 

0.98 

0.15 

4,90 

3.05 

000 

2.16 

312 

075 

0.16 

5.44 

307 

000 

2.07 

3.07 

1.07 

0.16 

5.30 

3.30 

000 

2.10 

NA 

1.28 

015 

NA 

3.53 

000 

1.80 

2.39 

0.85 

012 

4.31 

2.77 

000 

2.56 

NA 

1'.38 

0.17 

NA 

4.11 

000 

2.63 

2.91 

1.48 

0.18 

5.72 

4.29 

000 

2.57 

NA 

1.54 

0.16 

NA 

4.29 

000 

3.27 

NA 

1.71 

021 

NA 

519 

000 

2.37 

NA 

1.26 

0.16 

NA 

3.79 

000 

2.68 

NA 

1.55 

0.18 

NA 

4.41 

000 

3.39 

NA 

1.75 

0.24 

NA 

5.38 

000 

3.59 

NA 

212 

0.25 

NA 

5.96 

000 

3.16 

NA 

1.82 

0.22 

NA 

5.20 

000 

3.56 

NA 

209 

0,25 

NA 

5.90 

000 

4.13 

NA 

2.40 

0.29 

NA 

6.82 

000 

4.53 

NA 

2.64 

0.32 

NA 

749 

000 

5.46 

NA 

3.05 

0.38 

NA 

889 

000 

6.00 

NA 

3.26 

0.42 

NA 

968 

000 

3.87 

416 

2.23 

0.24 

8.27 

6.34 

000 

.427 

NA 

2.45 

0.30 

NA 

7.02 

000 

1.10 

2.07 

0.57 

0.08 

3.25 

1.75 

000 

1.97 

245 

1.02 

0.13 

4.55 

312 

000 

2.47 

293 

1.25 

0.17 

5.57 

389 

000 

2.84 

319 

1.24 

0.20 

6.23 

428 

000 

2.26 

294 

1.20 

016 

5.36 

362 

000 

12.38 

NA 

16.18 

087 

NA 

29  43 

090 

21.62 

NA 

21  69 

1.52 

NA 

44  83 

090 

19.64 

NA 

1864 

1.42 

NA 

39  70 

090 

4.64 

NA 

894 

0.30 

NA 

1388 

090 

8.03 

NA 

12.77 

0.56 

NA 

21.36 

090 

11.99 

NA 

14.23 

0.88 

NA 

27.10 

090 

13.11 

NA 

17.11 

0.92 

NA 

31.14 

090 

6.97 

NA 

12.52 

050 

NA 

1999 

090 

8.34 

NA 

11.32 

062 

NA 

20  28 

090 

000 

0.00 

0.00 

000 

0.00 

0.00 

YYY 

7.18 

NA 

3.05 

034 

NA 

10.57 

000 

4.45 

NA 

2.15 

0.39 

NA 

699 

000 

4.15 

NA 

1.75 

035 

NA 

6.25 

000 

3.58 

NA 

121 

0.33 

NA 

512 

000 

8.76 

NA 

10.79 

069 

NA 

20.24 

090 

'  CPT  cods*  and  (JMcnptwrw  only  If •  copyrigtil  2002  Am»nc«i  M«»c*  Ai»oci«tion  All  R.gMs  R«*v«J  Applicaei*  FAn&DFARS  Apj«y 
'CopyngM  200?  Anwoon  OsntH  Astooton  Al  ngros  rMsrvad 
'« IndicaMs  RVUs  ar*  not  uMd  lor  Madlcar*  paynwnt 


'  CPT  codes  and  descnptions  only  are  copyngtit  2002  Amencan  Medical  Association  All  Rigtrts  Reserved  Applicatile  FARS^FARS  Apply. 
»Copyrighl  2002  Arr>encan  Dental  Association,  All  ngtits  rese-ved 
'  ♦  Indicates  RVUs  are  not  used  lor  Medicare  payment 
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Addendum  B.— HtLAiivt  Value  Units  ^RVUS)  and  Related  Information— Continued 


Addendum  B. — Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCSs 


31611  . 

31612  . 

31613  .. 

31614  .. 

31615  ,. 

31622  . 

31623  .. 

31624  . 

31625  . 

31628  . 

31629  .. 

31630  ... 

31631  .. 
31635     . 

31640  ... 

31641  . 
31643  ... 

31645  . 

31646  .. 
31656 
31700  ... 
31708  . ... 
31710  ... 
31715  .... 
31717  .... 
31720  .. 
31725  .. 
31730  ... 
31750  ... 
31755  ..., 
31760  .. 
31766  .. 
31770  ... 
31775  ... 

31780  .. 

31781  .. 

31785  .. 

31786  „. 
31800  .  . 
31805  ... 
31820  ,. 
31825  . 
31830  ^ 
31899  .. 
32000  .. 
32002  ,. 
32005  .. 
32020  . 

32035  .. 

32036  .. 
32095 
32100  .  . 
32110  ... 
32120  ... 
32124  ... 

32140  ... 

32141  .. 

32150  .. 

32151  .. 
32160  . 

32200  .. 

32201  .. 
32215  . 
32220  . 
32225  . 
32310  . 
32320  . 
32400 
32402  . 
32405  . 
32420  . 
32440  . 
32442  . 
32445  . 
32480  . 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descnption 


Surgery /sp««cti  pros1t)«sis 

Puncture/dear  windpipe  

Repair  wirxjpipe  opening 

Repair  windpipe  opening 

Visualization  of  windpipe  

Dx  bronchoscope/was^     

Dx  bronct>oscope/brush    

Dx  bronctioscope/lavage  

Brofx:tioscx>py  w/biopsy(s)   

Bronchoscopy /lung  bx.  each 
Bronchoscopy/needle  bx.  each 

Bronctwscopy  dilate/tx  repr 

Bronchoscopy,  dilate  w/stent    .. 
Bronchoscopy  w/lb  removal 
Bror>ctK)SCOpy  wrturrxx  exase  . 
Bro»>choscopy,  treat  bkxkage   . 
Diag  bronctK«cope/catt>eler 
Bronctioscopy.  clear  airways 
Bronchoscopy,  reclear  ainway  .. 

Bronctioscopy.  in|  for  x-ray  

Insertion  of  airway  catfieter 

Instill  airway  contrast  dye  

Insertion  of  airway  catheter 

Iniecton  for  bronchus  x-ray 

Bronchial  brush  biopsy    

Clearance  of  airways 

CleararKe  of  airways 

Intro,  windpipe  wirertube  

Repair  of  windpipe  

Repair  of  windpipe   

Repair  of  windpipe  

Reconstnjction  of  windpipe  

Repair/graft  of  bronchus  

Reconstruct  bronchus  

Reconstruct  windpipe    

Reconstruct  windpipe  

Remove  windpipe  lesion  

Remove  windpipe  lesion  

Repair  of  windpipe  injury  

Repair  of  windpipe  injury 

Closure  of  windpipe  lesion  

Repair  of  windpipe  detect  

Revise  windpipe  scar  

Airways  surgical  procedure  

Drainage  of  chest  

Treatment  of  collapsed  lung  .... 

Treat  lung  lining  chemically 

Insertion  of  chest  tuba 

Exploration  of  ctiest  

Exploration  of  chest   

Biopsy  through  chest  wall  

Exploration/biopsy  of  chest  

Explore/repair  chest   

Re-exploration  of  cfiest    

Explore  chest  tree  adhesions  .. 

Removal  of  lung  lesion(s)  

Renrnve/treat  lung  lesions 

Removal  of  lung  lesion(s)  ..:.... 

Remove  lung  foreign  txxly  .. 

Open  cfiest  heart  massage 

Oram,  open,  lung  lesion  

Dram,  percut.  lung  lesion  

Treat  chest  lining  

Release  of  lung      , 

Partial  release  of  lung  

Removal  of  chest  lining  

Free/remove  chest  lining  

Needle  biopsy  chest  hning  

Open  biopsy  chest  lining  , 

Biopsy  lung  or  mediastinum  .. 

Puncture/clear  lung  

Removal  o(  lung  

Sleeve  pr>eumor>ec1omy  

Renwval  of  lung        

Partial  removal  of  lung  


Physician 
Wori< 
RVUs^ 


Non- 

FadMy 

PE  RVUs 


5.64 
0.91 
4.59 
7.12 
209 
278 
288 
2.88 
3.37 
3.81 
3.37 
382 
4.37 
368 
4.94 
5.03 
3.50 
3.16 
2.72 
2.17 
134 
1.41 
1.30 
1.11 
2.12 
1.06 
1.96 
285 
13.02 
15  93 

22  35 
30.43 
22.51 

23  54 
17.72 
23.53 
17.23 

23  98 
7.43 

13.13 

449 

6.81 

450 

0.00 

1.54 

2.19 

2.19 

3.98 

8.67 

9.68 

8.36 

15.24 

23.00 

11  54 

12.72 

1393 

1400 

14  15 

14.21 

930 

15.29 

400 

11.33 

24  00 
1396 
1344 

24  00 
1  76 
7.56 
193 
218 

25  00 
2624 
25  09 
23  75 


Factlity 

PE 
RVUs 


NA 
1  49 
NA 
NA 
374 
344 
318 
2.89 
NA 
336 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.34 
NA 
NA 
NA 
340 
1.86 
NA 
2.42 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
Hh 
NA 
NA 
NA 
808 
11  16 
7  97 
0.00 
3.11 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
186 
NA 
238 
NA 
NA 
NA 
t^ 
NA 


Mal- 
practice 
RVUs 


T 


1019 

042 

888 

12.24 

1  17 

1  15 

1  14 

1.14 

1  30 

1  40 

127 

197 

2.01 

1.67 

234 

213 

1.32 

1.22 

1.09 

0.93 

0.69 

0.60 

0.71 

0.61 

0.88 

0.33 

060 

1  10 

16  00 

19.11 

1234 

16.11 

14  25 

1535 

1285 

1474 

1268 

15.62 

679 

1071 

796 

11  16 
797 
000 
0.50 
0.85 
0.87 
1  44 
797 
869 
8.13 

10.39 

12.89 

9.49 

9.42 

997 

987 

9.84 

10.50 

6.31 

1004 

5.54 

9.44 

13  45 

10  11 

975 

13.18 

0.57 

806 

0.65 

0.85 

1243 

1404 

13  48 

12  47 


Non- 

Facility 

Total 


040 
0.06 
0.37 
0.51 
0.14 
014 
014 
013 
016 
014 
013 
030 
031 
0.21 
0.37 
0.30 
0.15 
0.13 
0.12 
0.10 
0.07 
0.06 
0.06 
006 
009 
0.06 
010 
0.15 
102 
1  15 

1  48 
3,16 

2  27 
291 
1  55 
204 
1  36 
220 
067 
1  45 
035 
050 
036 
0.00 
0.07 
Oil 
0.17 
0.36 
1  02 
1.20 
0.99 
1  45 
163 
1.42 
1.51 
168 
1.72 
160 
1.49 
101 
146 
0.18 
134 
239 
1  70 
165 
250 
007 
091 
009 
Oil 
256 
3.12 
3.11 
2.24 


Facility 
Total 


NA 
246 
NA 
NA 
5.97 
636 
620 
5.90 
NA 
7.31 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
375 
NA 
NA 
NA 
561 
296 
NA 
542 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
12.92 
18.47 
12.83 
000 
472 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
369 
NA 
440 
NA 
NA 
NA 
NA 
NA 


Global 


CPTV 
HCPCS* 


16  23 

1  39 

1384 

1987 

340 

407 

4  16 

415 

4.83 

5.35 

477 

609 

669 

556 

765 

746 

4,97 

451 

393 

3.20 

210 

207 

207 

1  78 

3.09 

1.45 

266 

4  10 

30.04 

3619 

3617 

49  70 

39  03 

41.80 

3212 

40.31 

31.27 

41  80 

14  89 

25  29 

1280 

1847 

1283 

000 

2.11 

3.15 

3.83 

578 

1766 

19.57 

17.48 

27  08 

37  52 
2245 

23  65 
25  58 
25  59 

25  59 

26  20 
1662 
26  79 

972 
2211 
39  84 
25  77 

24  84 
39  68 

240 
16.53 
267 
3  14 
39  99 
43  40 
41  68 

38  46 


090 
000 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
000 
090 
000 
000 
090 
090 
090 
090 


32482 

32484 
32486 
32488 
3249- 
32500 
3250-1 
32520 
32522 
32525 
32540 
3260- 
32602 
32603 
32604 
32606 
32606 
32650 
32651 
32652 
32653 
32654 
32655 
32656 
32657 
32658 
32659 
32660 
3266- 
32662 
32663 
32664 
32665 
32800 
32810 
32815 
32820 
-32850 
3285' 
32852 
32853 
32854 
3290C 
32906 
32906 
32940 
3296Ci 
32997 
32999 
33010 
33011 
33015 
33020 
33025 
33030 
33031 
.53050 
33120 
33130 
33140 
33141 
33200 
33201 
33206 
33207 
33208 
33210 
33211 
33212 
33213 
33214 
33215 
33216 
33217 
33218 


MOD 


Status 


.,'escnDtior 


Bilotiectomy  

Segmentectorny         

Sleeve  lobeclomv  

Completion  pneumonectoniy  .... 

Lung  volume  reduction      

Partial  removal  ol  tung        

Repai'  Dfonchus  adO-on      

Remove  lung  &  revise  chest 
Remove  lung  &  revise  chest 
Remove  lung  &  revise  chest 
Removal  of  lung  lesion 

■thoracoscopy   diagnostic  

Thoracoscopy  diagnostic 

Thoracoscopy  diagnostic  

Thoracoscopy  diagrKistic  

Thoracoscopy  diagnostic  

Thoracoscopy   diagnoshc  

Thoracoscopy   surgical    

Thoracoscopy   surgical     

Thoracoscopy   surgical       

Thoracoscopy    surgical       

Thoracoscopy   surgical     

Thoracoscopy   surgical     

Thoracoscopy   surgical       

Thoracoscopy    surgical      

Thoracoscopy   surgical     

Thoracoscopy   surgicai      

Thoracoscopy   surgicai      ,. 

Thoracoscopy   surgical     

Thoracoscopy    surgical     , 

Thoracoscopy    surgical     

Thoracoscopy   surgica'     

Thoracoscopy   surgica^      

Repair  lung  hernia  

Close  chest  after  drainage  

Close  brorichia!  fistula      

Reconstruct  injured  chest  

Donor  pneumonectomy       

Lung  transplant   single        

Lung  transplant  with  bypass 
Lung  transplant  double 
Lung  transplant  witti  bvpass 
Removal  of  nblsi 

Revise  &  repair  chest  wall  

Revise  &  repair  ches'  wall  

RevisiOTi  o*  lung  

Therapeutic  pneumotho'ax  

Total  lung  lavage  

Chest  surgery  procedure  

Drainage  o*  hear'  sac 

Repeat  arainage  ot  heal  sac     , 

Incision  ot  hean  sac  

Incision  o*  hea'-'  sac  

Incision  ot  heart  sac         

Partial  removal  of  heart  sac  

Partial  removal  o<  hear  sac 
Removal  of  heart  sac  lesion 

Removal  of  heart  lesion       

Removal  of  heart  lesior     

Heart  revascuianze  itmn  

Heart  tmr  w  othe'  procedure  .... 
Insertion  ot  hean  pacemaker 
Insertion  of  hean  pacemane' 
Insertion  ot  heart  pacemane' 
Insertion  of  heart  pacema^e* 
Insertion  of  heart  pacemaxe' 
Insertion  of  heart  electrode 

Insertion  of  hea'i  electrode  

Insertion  ot  puise  generator  

Insertion  of  pulse  generator  

Upgrade  of  pacemanef  system 
Reposition  pacing-detib  lead 
Insert  lead  pace-detib   one 
Insert  lead  pace-defib   dua' 
Repai'  lead  pacedefib   one 


Physician 
WofV 
RVUs^i 


Non- 

Pacility 

PE  RVUs 


25  00 

20  69 
23.92 
25.71 

21  25 

22  X 
4  69 

.■-  6« 

24  2C, 

26.50 

1464 

6  46 

6  96 

7.81 

878 

6.93 

840 

10.75 

12.91 

18  66 
12.87 
12.44 
13.10 
12.91 
13  65 
11.63 
11.59 
17,43 
13.25 
1644 
18.47 
14.20 
15.54 
1369 
13.05 
23.15 
21.48 

0.00 
38.63 
41.80 
47.81 
50.98 
20.27 
20.75 
26.77 

19  43 
1  84 
6.00 
0,00 
2.24 
2.24 
6.80 

12.61 

1209 

18.71 

21  79 

14.36 

24  56 

21  39 

20.00 

4.84 

1248 

1018 

6.67 

804 

813 

3.30 

340 

552 

6.37 

7.75 

476 

578 

5.75 

5.44 


NA 

NA 
NA 
NA 

NA 

SA 
NA 

NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
tiK 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
W< 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

2.15 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Faalitv 

PE 
RVUs 


Ma' 

•-art  ice 
R.'Us 


'^  aciiit* 

To(a< 


a  .ality 

'otal 


1250 

10  93 
12,63 
13.20 

11  97 
11  79 

1.54 

1087 

11.71 

12,42 

9,12 

361 

3,76 

419 

474 

4.26 

4.57 

6.50 

7.05 

974 

678 

7.20 

707 

753 

7.42 

7.01 

7.12 

9.05 

7.47 

8.51 

10.22 

748 

8.02 

982 

10.08 

13.56 

13.98 

000 

2019 

21  70 

23,60 

24  25 

12.20 

12.57 

14.61 

11.85 

0.57 

1.93 

000 

098 

1  02 

452 

8,01 

7.88 

12.30 

13.57 

10,31 

16.05 

1274 

10.67 

1,57 

972 

9.71 

5.69 

6.23 

643 

1.28 

1.34 

4.62 

506 

619 

315 

5.32 

5.58 

4.68 


235 
254 
300 
318 
266 
1  77 
056 
271 
284 
325 
1,84 
063 
070 
0.76 
0.97 
0.86 
099 
1.25 
1.50 
230 
1  55 
1.51 
1.53 
1  61 
1  64 
1.47 
1.39 
209 
1,66 
2.01 
2.28 
1  70 
1  79 
1.51 
1.55 
2.84 
231 
000 
490 
5.17 
613 
641 
242 
2.54 
3.30 
2.47 
0.12 
055 
000 
013 
013 
0.64 
1  50 
1,50 
240 
278 
1,73 
306 
2,51 
2.27 
0.55 
1  17 
1.21 
0.50 
0.57 
0.54 
0.17 
017 
0.44 
0.46 
0.52 
036 
0.36 
0.36 
040 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
*\^ 
Ni 
NA 
NA 
NA 
NA 
NA 
NA 
f4A 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

4,11 
NA 

0.00 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
fM 
NA 
t^ 
NA 


39  85 
3416 
39  55 
42  09 
35.88 
35  56 
679 
35.26 

38  75 
4217 
25  60 

970 
10.42 
1276 
14  49 
12.05 
13  96 
18.50 
2146 
30  70 
21.20 
21  15 

21  70 

22  05 
22.71 
2011 
20.10 
28.57 

22  38 
26.96 
30.97 

23  38 

25  35 
25.02 

24  68 

39  55 
37  77 

0.00 
63  72 
68  67 
77.54 
8164 

34  89 

35  86 
44  68 
33  75 

2.53 

848 

000 

335 

339 

11.96 

2212 

21.47 

33.41 

3814 

26  40 
43.67 

36  64 
32  94 

696 
23.37 
21.10 
12.86 
14.84 
1510 

475 

4.91 
10.58 
11.89 
14.46 

8.27 
11  46 
11.69 
10.52 


Global 


090 
090 
090 
090 
090 
090 

zzz 

090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
000 

oeo 

090 
090 
090 
090 
090 
090 
090 
090 
060 
090 
XXX 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
YYY 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
090 
090 
090 
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Addendum  B.— Relmive  value  Units  ^RVUS 


CPTV 
HCPCS* 


MOO 


33220  , 

33222  .. 

33223  .. 

33224  .. 

33225  .. 

33226  .. 

33233  .. 

33234  . 

33235  . 

33236  . 

33237  ... 

33238  ... 

33240  ... 

33241  ... 

33243  .. 

33244  . 
33245 
33246 

33249  . 

33250  . 

33251  . 
33253  . 
33261  . 
33282  , 
33284  . 
33300  .. 
33305  . 
33310  .. 
33315  .. 

33320  . 

33321  . 

33322  . 
33330  .. 
33332  .. 
33335  . 

33400  .. 

33401  .. 

33403  .. 

33404  .. 

33405  .. 

33406  .. 

33410  .. 

33411  .. 

33412  . 

33413  . 
33414 

33415  . 

33416  . 

33417  . 
33420  . 
33422  . 

33425  . 

33426  . 

33427  . 
33430  . 
33460  . 

33463  . 

33464  . 

33465  . 
33468  . 

33470  . 

33471  . 

33472  . 

33474  . 

33475  . 

33476  , 
33478 
33496 
33500 
33501 
33502 
33503 
33504 
33505 
33506 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


DescnpOon 


Repair  lead  pace-defib.  dual  

Revise  pocket,  pacemaker  

Revise  pocket,  pacing-defib    

Insert  pacing  lead  &  conned    

L  ventric  pacing  lead  add-on 

Reposition  I  ventnc  lead  

Removal  of  pacemaker  system  ... 
Removal  of  pacemaker  system  ... 
Removal  piacemaker  electrode  ... 
Reoiove  electrodeAhoracotomy  ., 
Remove  electrode/lf>ofacotomy  ., 
Remove  electrode/ttiofacotomy  .. 

Insert  pulse  gef>efatof    

Remove  puts*  geoerator 

Remove  ettrd/ttxyacotomy  

Remove  ellrd.  transven  

Insert  epic  ellrd  pace-defib 

Insert  epic  ettrd/generalof  

Eltrd/insert  pace-detib      

Ablate  beart  dysrtiytbm  focus  .... 
Ablate  heart  dysrtiythm  focus  .... 
Reconstruct  atna 
Ablate  heart  dysrtiythm  focus  .... 

Implant  pat-active  ht  record    

Remove  pat-active  ht  record  

Repair  of  heart  wound   

Repair  of  tieart  wound    

Exptoratory  heart  surgery 

Exploratory  heart  surgery  

Repair  maior  bkxx)  vessel(s)  

Repair  major  vessel  

Repair  ma|or  bkxxl  vesseHs)  

Insert  ma|or  vessel  graft 

Insert  major  vessel  graft 

Insert  major  vessel  graft 

Repair  of  aortK  valve    

Valvuloplasty  open 

Valvutoplasty  w/cp  bypass    

Prepare  heart-aorta  corxtuit 

Replacement  of  aortic  valve   

Replacen>ent  of  aortic  valve   

Replacement  of  aortic  valve  

Replacement  of  aortic  valve   

Replacerr>ent  of  aortic  valve  

Replacement  of  aortic  vafve 

Repair  of  aortic  valve      

Revision,  subvalvular  tissue 

Revise  ventricle  muscle  

Repair  of  aortic  valve     

Revision  of  rr.itral  valve  

Revision  of  mitral  valve  

Repair  of  mitral  valve    

Repair  of  mitral  valve    

Repair  of  mitral  valve      

Replacement  of  mitral  valve 

Revision  of  tricuspid  valv«  

Valvukjplasty.  tricuspid  

Valvuksptasty  tricuspid  

Replace  tricuspid  valve  

Revision  of  tricuspid  valve    

Revision  of  pulmonary  valve  

Valvotomy.  pulmonary  valve  

Revision  of  pulmonary  valve  

Revision  of  pulmonary  valve  

Replacement,  pulmonary  valva 

Revision  of  heart  chamber    

Revision  of  fieart  chamber  

Repair,  prosth  valve  clol  

Repair  heart  vessel  fistula 

Repair  heart  vessel  fistula    ..:... 

Coronary  artery  correction    

Coronary  artery  graft    

Coronary  artery  graft     

Repair  artery  w/tunnel  

Repair  artery,  transkxation  


Ptiystoan 
WoA 
RVU»> 


Rf 


Pb  Hvos 


iNFORMATiOM— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


^acilcTy 

PE 
RVUs 


552 

496 

646 

905 

834 

869 

329 

782 

940 
12.60 
13.71 
15.22 

760 

3.24 
22  64 
13.76 
1430 
2071 
14.23 

21  85 
24  88 

31  06 
24.88 

417 

250 

1792 

21.44 

1851 

22  37 
1679 
20  20 

20  62 

21  43 

23  96 
3001 
28  50 
2391 

24  89 
28  54 
35  00 
37  50 

32  46 
36.25 

42  00 

43  50 
30  35 

27  15 
30  35 

28  53 

22  70 

25  94 
27  00 
33.00 
40  00 
33.50 

23  60 
25  62 

27  33 

28  79 
3012 
2081 
22  25 
22  25 
2304 
33  00 
25  77 
2674 
27  25 

25  55 
1778 
2104 
21  78 

24  66 

26  84 
35  50 


1^ 

NA 

MA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1^ 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Mai 

Practice 

RVUs 


469 

408 

541 

392 

311 

379 

412 

566 

6.50 

938 

9.78 

9.27 

5.77 

3.71 

10.90 

843 

1102 

14.36 

957 

1442 

1453 

16  79 

1479 

4.91 

439 

12.06 

1353 

1243 

13.74 

11  44 

12  72 
1332 

12  93 
1318 
16  23 

15  00 

13  33 
1371 
1394 
1752 
1831 

16  00 

17  97 
19.77 
2010 
1798 

16  05 
1641 
1751 
1012 
13.03 
12.58 
1642 
1859 
16.54 
1413 
1487 
15.47 
15.80 
2010 
13.67 
1272 

15  25 
13  42 
1887 
14.07 
1515 

17  18 
1386 
1055 
1704 
1405 

16  92 
1836 
19  69 


Non- 

FadMy 

Total 


Facility 
Total 


Gkibal 


039 

039 

044 

036 

036 

036 

022 

056 

068 

1  49 

1  57 

1.56 

053 

0.21 

253 

105 

1.28 

222 

080 

1.01 

2.41 

3.68 

282 

0.39 

0.23 

191 

268 

2.26 

290 

1.66 

2.70 

251 

249 

245 

379 

309 

2.71 

248 

331 

386 

407 

4  11 

416 

466 

426 

379 

325 

385 

358 

1  48 

330 

300 

3.87 

430 

395 

302 

317 

3.47 

3.61 

400 

281 

300 

292 

284 

264 

240 

356 

344 

280 

205 

251 

142 

3.04 

1  52 

319 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

t^ 

NA 

NA 

(^ 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


1060 

943 
1231 
13.33 
11  81 
1284 

763 
1404 
1658 
2347 
2506 
26  05 
1390 

716 
36.07 
2324 
26  60 
37.29 
24.30 
37.28 
4182 
51  53 
4249 

947 

7.12 
31  91 
37.65 
33.20 
39.01 
29  89 

35  62 

36  45 
36  85 
39  59 
50.03 
46.59 

39  95 
4108 
45.79 
56  38 
59.88 
52.57 
58.38 
66  43 
67.86 
52.12 
46.45 
5061 
49.62 
34  30 
42.27 
42.58 
53^ 
62  89 

53  99 

40  75 
43.66 
46.27 
48.20 

54  22 
37  29 
37.97 
40.42 
39.30 
5451 
42.24 
45.45 
47  87 
4221 
30.38 
40.59 
37  25 
44  62 
46.72 
58  38 


090 
090 
090 
090 

zzz 

000 
090 

090 

090 

090 

080 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


33508 
33510 
33511 
33512 
33513 
33514 
33516 
33517 
33518 
33519 
33521 
33522 
33523 
33530 
33533 
33534 
33535 
33536 
33542 
33545 
33572 
33600 
33602 
33606 
33606 
33610 
33611 
33612 
33615 
33617 
33619 
33641 
33645 
33647 
33660 
33665 
33670 
33681 
33684 
33688 
33690 
33692 
33694 
33697 
33702 
33710 
33720 
33722 
33730 
33732 
33735 
33736 
33737 
33750 
33755 
33762 
33764 
33766 
33767 
33770 
33771 
33774 
33775 
33776 
33777 
33778 
33779 
33780 
33781 
33786 
33788 
33800 
33802 
33803 
33813 


Endoscopic  vein  harvest  

CABG   vein   single  

CABG   vein   two      

CABG   vein   three    

CABG   vein  lour      

CABG  vein  five 

Cabg   vein   six  or  more  

CABG   artery-vein   single 

CABG   artery-vein  two  

CABG   arlery-vein   three  

CABG   arlery-vein   four  

CABG  artery-vein  five  

Cabg  art-vein   six  or  more      

Coronary  artery    bypasa'eor    

CABG   arleria.  single 

CABG  arterial  two  

CABG  anenai  three     „.. 

Cabg  arterial  four  or  mors 

Removal  of  heart  lesion    ,. 

Repair  of  hean  csamage      

Opien  coronary  endarterectomy  

Closure  of  valve       ...~ 

Closure  of  valve      

Anastomosis/artery-aorta  

Repair  anomaly  w/condurt _ 

Repair  by  enlargement  

Repair  double  ventricle  

Repair  double  ventncle   

Repair,  modified  fontan 

Repair  single  ventncle  

Repair  single  ventricle  

Repair  t>eart  septum  defect „ 

Revision  of  heart  veins 

Repair  heart  septum  defects 

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  chambers  

Repair  heart  septum  defect 

Repair  heart  septum  (Meet 

Repair  heart  septum  defect 

Reinforce  pulmonary  artery 

Repair  of  heart  detects   ;' 

Repair  of  heart  detects     

Repair  of  heart  oe'ects 

Repair  of  heart  op'ects    „ 

Repair  ot  heart  aefects      

Repair  of  heart  oetec;       ^ 

Repair  ot  heart  defect     

Repair  heart  vem  deteci(s) „ 

Repair  heart-vein  detect   

Revision  of  heart  chaniber  

Revision  of  heart  chamber  

Revision  of  heart  chamber  

Major  vessel  shunt  , 

Major  vessel  shunt  .: 

Maior  vessel  shunt  

Mapr  vessel  shunt  &  g'aft  

Ma)0'  vessel  shunt   

Wajoi  vessel  shunt  

Repair  great  vessels  defect  

Repair  great  vessels  detect  

Repair  great  vesseis  detect  

Repac  great  vessels  detect  

Repaif  great  vesseis  detect  

Repair  great  vessetij  de'ect  

Repair  great  vesseis  defect  

Repair  great  vessels  defect  

Repair  great  vessels  detect  

Repair  great  vesseis  defect  

Repair  arterial  trunk      

Revision  ot  pulmonary  artery  

Aortic  suspension 

Repair  vessel  detect '. 

Repair  vessel  detect 

Repair  septal  defect  


0.31 
29.00 
30.00 
31.80 
32.00 
32.75 
35.00 
2.57 
4.85 
7.12 
9.40 
11.67 
13.95 
5.86 
30.00 
32.20 
34.50 
37.50 
28.85 
36.78 
445 
29.51 
28.54 
30.74 
3109 
30.61 
34  00 
35.00 
34.00 
37.00 
45  00 
21.39 
24.82 
28.73 
30.00 
28.60 
35.00 
30.61 
29.65 
30.62 
19.55 
30.75 
34.00 
36.00 
26.54 
29.71 
26.56 
28.41 
34.25 
28  16 
21.39 
23.52 
21  76 
21.41 
21  79 
21  79 

21  79 

22  76 
24.50 
37.00 
34.65 
30  98 
32.20 
34.04 
33.46 
40.00 
36.21 
41.75 
36  45 
39.00 
26.62 
16.24 
17.66 
19.60 
20.65 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Oil 
1552 
16.21 
16.75 
16.91 
17.16 
17.91 
084 
1.58 
2.31 
305 
3.79 
450 
1.90 
15.67 
16.81 
17.30 
17.63 
1743 
2001 
1  44 
16.89 
1643 
18.23 
17.62 
18  66 
19.21 
19.97 
1880 
2191 
27.24 
11  95 
14.27 
17.65 
17.37 
17.67 
16.19 
18.07 
16.93 
1440 
13.65 
17  47 
18.41 
19.61 
16.85 
18.23 
1634 
17.91 
1802 
17.20 
12.25 
15.56 
14.86 
13.38 
12.25 
13.40 
13.15 
15.33 
1519 
17.97 
14.95 
16.58 
16  92 
18.41 
1741 
20  72 
1816 
22  40 
1541 
2017 
1538 
1245 
1302 
13.51 
14.94 


003 
313 
3.34 
370 
399 
4.37 
462 
0.32 
0.61 
089 
1.18 
1.48 
1  78 
0.73 
3.24 
3.63 
3.97 
3.29 
3.61 
440 
0.55 
230 
2.90 
3.59 
4.17 
402 
3.28 
4.44 
3.15 
409 
4.71 
267 
3.27 
337 
2.82 
381 
2.18 
3.53 
377 
389 
256 
377 
427 
454 
345 
385 
3.21 
380 
285 
2.78 

1  12 
270 

2  93 
1  74 
2.93 
1.59 
1  93 
304 
3,14 
449 
467 
418 
434 
458 
4.51 
483 
240 
521 
491 
4  69 
332 
111 
1.56 
263 
278 


NA 
NA 
NA 

NA 

HA 

NA 
IMA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
f4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

r^ 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


0.45 

47  65 
49.55 
52.25 
52.90 

54  28 
57.53 

373 
7.04 
10.32 
13.63 
16.94 
20.23 
849 
48.91 
52  64 

55  77 
58  42 
49  89 
61  19 

6.44 

48  70 
47.87 
52.56 

52  88 

53  29 

56  49 
5941 

55  95 
63  00 
76.95 
3601 
42.36 

49  75 
5019 
50.06 
53.37 
52.21 

50  35 
48.91 

35  76 
51.99 

56  68 
6015 
46.84 
51.79 
4611 
5012 
5512 
4814 
34  76 
41  78 
39  55 

36  53 
3697 
36  78 
3687 
41  13 
42.83 
59.46 
54.27 

51  74 
53.46 

57  03 

55  38 
65.55 

56  77 
69  36 
56  77 
63.86 
45  32 
29.80 
32  24 
36.74 
38  37 


ZZZ 

090 
090 
090 
090 
090 
090 
ZZZ 

zzz 

ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  codes  and  deacnptkxw  on«y  arc  copyngM  2002  Amencan  MadKal  Association  All  Rights  RMervad 
»Copyrtghl  2002  Am«ncan  Denial  Awooatioo  All  nghts  res»n«d. 
>  *  lndk:atss  RVUs  are  not  uaad  tor  Madlcsre  paymant 


ApplcatM  FARS/DFARS  Apply 


'  CPT  codes  and  descriptions  only  are  copyright  2002  American  Medical  Associaton  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
'Copynght  2002  American  Dental  Association  All  rights  reserved 
'  ♦  Indicates  RVUs  are  not  used  lor  Medicare  payment 
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AuuhNDuM  B— RbLAiivb  VALOb  UMiS  (RVUS)  AND  RELATED  INFORMATION— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS^ 


33814 
33820  . 
33822 
33824  . 
33840  . 
33845  . 

33851  . 

33852  . 

33853  .. 
33860  . 
33861 
33863 
33870  .. 
33875  .. 
33877  . 
33910  .. 

33915  . 

33916  .. 

33917  .. 

33918  .. 

33919  .. 

33920  .. 
33922  .. 
33924 
33930  . 
33935  . 
33940  . 
33945 

33960  . 

33961  . 

33967  . 

33968  . 

33970  . 

33971  . 
33973  . 
33974 

33975  . 

33976  , 

33977  . 
33978 
33979  . 
33960  . 
33999  . 
34001 
34051  . 
34101 
34111  . 
34151  . 
34201 
34203  . 
34401  . 
34421  . 
34451 
34471 
34490 
34501 
34502  . 
34510  . 
34520 
34530 
34800 
34802 
34804 
34806 
34812 
34813 
34820 
34825 
34826 
34830 
34831 
34832 
34833 
34834 
34900 


MOD 


Status 


A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

X 

R 

X 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Oescnption 


Repair  septal  defect  

Revise  ma|or  vessel  

Revise  ma)or  vessel  

Revise  ma)or  vessel  

Remove  aorta  constrictioo  

Remove  aorta  constriction  

Remove  aorta  constriction  

Repair  septal  detect  

Repair  septal  defect  

Ascendir>g  aortic  graft    

Ascending  aortic  graft    

Ascendir^g  aortic  graft      

Transverse  aortic  arcfi  graft  

Thoracic  aortic  graft        

Ttwracoatxlominal  graft   

RerTwve  lung  artery  emtxjh  

Remove  lung  artery  emboh  

Surgery  ot  great  vessel  

Repair  pulmonary  artery 

Repair  pulmonary  atresia  

Repair  pulrrxinary  atresia  

Repair  pulnrxxiary  atresia  

Transect  pulrrxjnary  artery  

RefTXJve  pulmonary  stiunt    

Rerrioval  ot  donor  heart/lung 

Transplantation,  heart/lung 

Removal  of  donor  fieart  

Transplantation  ot  heart  

External  arculation  assist 

External  arculation  assist  „- 

Insert  la  percut  device     

Remove  aortic  assist  device  .... 

Aortic  arculation  assist  

Aortic  arculation  assist 

Insert  balloon  device      

Remove  mtra-aortic  balloon  

Implant  ventricular  device  

Implant  ventncular  device  

Remove  ventncular  devic*  

Remove  ventncular  device  

Insert  mtracorporeal  device   

Remove  mtracorporeal  devic*  . 

Cardiac  surgery  procedure   

Removal  of  artery  clot    

RertKival  of  artery  dot    

Removal  of  artery  clot  

Removal  of  arm  artery  cM 

Removal  of  artery  clot    

Removal  of  artery  clot    

Removal  of  leg  artery  dot  

Removal  of  vein  clot      

Removal  ot  vein  clot 

Removal  of  vein  do! 

Removal  of  vein  clol    

RefTX>val  of  vein  clot       

Repair  valve,  femoral  vein  

Reconstruct  vena  cava  

Transposition  of  vein  valiM  

Cross-over  vein  graft    

Leg  vein  fusion 

Endovasc  atxlo  repair  w/tut>e  .. 
Endovasc  abdo  repr  w/device  ., 
Efxtovasc  atxlo  repr  w/device  .. 
Endovasc  abdo  occlud  device 
Xpose  tor  endoprostti.  temort  .. 
Ferrxxal  endovas  graft  add-on 
Xpose  for  endoprostti  iliac      .. 
Erwlovasc  extend  prost^.  init  ... 
Endovasc  exten  prostti,  addl  ... 
Open  aortic  tutie  prostti  repr    .. 
Open  aortcxliac  prostti  repr 
Open  aortofemor  prostti  repr  .. 
Xpose  lor  endoprost^   Jiac      ... 
Xpoee.  endoprostri.  bracfi4al   ... 
Endovasc  ihac  repr  w/graft    


Pttysician 
Wort( 
RVU83 


Non- 
Facility 
PE  RVUs 


25  77 
1629 
1732 
1952 
20  63 
22.12 
2127 
23.71 
31  72 
38  00 
42  00 

45  00 
44  00 
33  06 
42  60 

24  59 
2102 

25  83 

24  50 

26  45 
40  00 
31  95 
23  52 

550 

000 

60  96 

000 

42  10 

1936 

1093 

485 

0  64 

6.75 

969 

976 

14.41 

2100 

23  00 

19  29 

21  73 

46  00 
56  25 

000 
12  91 
1521 
10.00 
1000 

25  00 
10  03 
1650 

25  00 
12  00 
27  00 
1018 

986 
1600 

26  95 
1895 
1795 
16.M 
2075 
23.00 
23  00 

413 

675 

480 

975 

12  00 

413 

32  59 

35  34 

35  34 

1200 

535 

1638 


Facility 

PE 
RVUs 


NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
NA 
000 
NA 
NA 
NA 
1  90 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1786 
NA 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Mal- 
practice 
RVUs 


1647 
11  45 
13.84 
12.63 
13  95 
15.13 
14.80 
15.34 
18.90 
18.90 
20.18 
21.14 
20.83 
17.10 
21  75 
1428 
12.37 
1494 
15  94 
15.59 
21  68 
16:90 
1438 
1  82 
000 
27  89 
000 
21  79 
4.96 
365 

I  87 
023 
2.29 
818 
331 

1098 

6^ 

752 

1050 

11  37 

1788 

2647 

0.00 

5SS 

691 

471 

477 

10.24 

503 

746 

10  05 

5.88 

1076 

4.93 

612 

925 

1096 

10  27 

9.30 

874 

8.94 

9.69 

9.69 

140 

229 

160 

330 

595 

1  41 

1331 

II  68 
1438 

498 
248 
824 


c^K      '     Facility 
Faality  -r  ^Z 

Total  '°'^' 


2.52 

2.10 

233 

2.61 

236 

2.90 

286 

319 

4.23 

430 

424 

460 

5.09 

406 

5.07 

3.06 

1.20 

304 

3.17 

3.42 

3.48 

361 

2.30 

074 

000 

815 

000 

542 

214 

1.47 

0.28 

0.07 

070 

097 

101 

1  48 

1  72 

2.82 

2.44 

268 

3.98 

460 

000 

1  46 

190 

1  11 

085 

184 

voe 

137 
120 
095 
1  58 
090 
073 
1  37 
299 
1  60 
1  41 
206 
148 
166 
165 
029 
049 
034 
0  70 
086 
029 
234 
253 
253 
070 
049 
149 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
t4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

000 
NA 

000 
NA 
NA 
NA 

703 
NA 
fM 
NA 
NA 
NA 

NA 
NA 
NA 
67  86 
NA 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
r4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Global 


CRT  '■ 
HCPCS- 


MOO 


Status 


Descnption 


44  76 
29  84 
3349 
34  76 
36  94 

40  15 
38  93 
42  24 
54  85 
61  20 

66  42 
70  74 
69  92 
5424 
69  42 

41  93 

34  59 
4381 
4361 

45  46 
65  16 
52  46 
40  20 

806 

000 

97  00 

000 

69  31 

26  46 

1605 

700 

094 

9.74 

1884 

1*08 

26  87 

29  00 

33  34 

32  23 

35  76 

67  86 
87.32 

000 
20.22 

24  02 
15  82 
1562 
37  08 
16.06 

25  33 
36.25 
18.83 

39  35 
1601 
1671 

26  62 

40  92 
30.82 
28  66 
27.44 
31  18 
34.34 
34.34 

582 

953 

674 

13  75 

18  81 

583 

4824 

49  55 

52  25 

17.68 

832 

26.11 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

XXX 
090 

XXX 
090 
000 

ZZZ 
000 
000 
000 
090 
000 
090 

XXX 

XXX 
090 
090 

XXX 
090 

YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
000 
ZZZ 
000 
090 
ZZZ 
090 
090 
090 
000 
000 
090 


35001 

35002 

35006 

35011    , 

35013 

35021 

35022 

35045 

35081 

35082 

36091 

36092 

36102 

35103 

3511' 

35 1  "  2 

35121 

35122 

35131 

35132 

35141 

35142 

35151 

35152 

36161 

35162 

35180 

35182 

35184 

35188 

35189 

35190 

36201 

36206 

36207 

36211 

36216 

35221 

35226 

36231 

36236 

35211 

36246 

35251 

35266 

36261 

36266 

36271 

36276 

36281 

36286 

36301 

36311 

36321 

3633 1 

36341 

35351 

35365 

36361 

35363 

36371 

36372 

35381 

36390 

36400 

36450 

36452 

36454 

36466 

35468 

36469 

36460 

36470 

36471 

35472 


Repair  defect  of  artery     

Repair  artery  rupture  neck  . 

Repair  detect  of  artery     

Repair  beted  of  artery     

Repair  artery  rupture   arm  ... 
Repair  delect  of  artery 
Repair  artery  rupture  ctiest 
Repair  deteci  of  arm  artery  . 

Repair  defecl  of  artery     

Repair  artery  rupture  aorta 
Repair  defect  of  artery 
Repair  artery  rupture   aorta 
Repair  defecl  of  artery 
Repair  artery  rupture  groin  . 
Repair  detect  of  artery 
Repair  artery  rupture  spleen 
Repair  defect  of  artery 
Repair  artery  njpture  tielly  , 

Repair  defect  of  artery    

Repair  artery  njpture   groin  , 

Repair  defect  of  artery     

Repair  artery  rupture  ttiigh 
Repair  defect  of  artery 
Repair  artery  rupture   Knee 
Repair  defect  of  arten, 

Repair  artery  rupture        

Repair  blood  vessel  lesion  . 
Repair  Diood  vessel  lesion 
Repair  btood  vessel  lesion 
Repair  blood  vessel  lesior 
Repair  blood  vessel  lesion 
Repair  blooo  vessel  lesion 
Repair  bkxx)  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blooa  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blooo  vessel  lesion 
Repair  blooo  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blooa  vessel  lesion  . 
Repair  blood  vessel  lesion  . 

Rectianneling  of  artery    

Rect^nneling  of  artery     

Rechanneling  of  artery     

Rectianneling  of  artery    

Rectianneimg  of  artery    

Rectianneling  of  artery  

Rectianneling  o(  artery    

Rectianneling  ot  artery    

Recfianneling  of  artery  

Rechanneling  of  artery    

RecTianneling  ot  artery    

Recfianneling  of  artery    

Reoperation   carotid  add-on 

Angioscopy  

Repair  arterial  blockage  

Repair  arterial  blockage  

Repair  artenai  bkx;kage  

Repair  artenai  tslockage  

Repair  artenai  blockage  

Repair  artenai  bkxkage  

Repair  venous  blockage 

Repair  artenai  bkxrkage  

Repair  artenai  blockage  

Repair  artenai  blockage  


Ph 


lysician 
WocV 
RVUs^ 


Mon 

Faaiirv 
PE  RVUs 


FactliU 

Pv'JS 


Mal- 
practice 
RVUs 


1964  ' 

?i  oc 

'8  12 
1800 

22  00 
'966 

23  16 
17.57  I 
28.01  I 
38  6C 
35  4C 
45  iX 

3c  "-e 

4C  sz 
25  OC' 
.3C  X 
X.  X 
35  X 

3C  X 
2C  X 

23  30 

22  64 

25  62 
18  76 
19.78 
13.62 

xoc 

■6  X 
•4  28 
if:  X 
12  76 
16.14 
13.25 
10.15 
2212 
1875 

24  39 
•4  6C 
2C.0C 
17.11 

23  1? 

26  45 
3C2C 
■6  36 
■.7.8C 
14.91 
221? 

24  25 
28  X 
1616 
18  70 
2^  OC 
1 6  00 
26.20 
2511 
23  X 

•e  6c 

28  ?C 
X2C 
14.72 
1800 

•5  8- 
3  19 
3.00 

1007 

6  9' 

e  34 

"  35 

9  4S 
6  63 
6  04 
e  65 

"G  0~ 
6  9" 


NA 

MA 
NA 
NA 
NA 
\ti 
NA 
NA 
NA 

NA 

\t- 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
f^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
N.A 

r4A 
NA 

NA 
NA 
NA 
NA 

NA 
NA 
f4A 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 

NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


B3S 

9.07 

779 

740 

8.74 

8.61 

9.43 

8.61 

11.65 

14.60 

13.91 

16.93 

12.33 

15.39 

10.18 

11.65 

1207 

13.46 

10.38 

11.82 

850 

9.56 

9.54 

10  42 
8  70 
8.86 
6.35 

12.30 
779 
658 

11  46 
588 
7.02 
7.51 
976 

13.77 

11.67 

10.09 

8.95 

9.24 

889 

14.42 

14.23 

12.03 

943 

7.43 

7.98 

13  57 

■3  84 

■  •    41 

873 

8  26 

•:  92 

e  -2 

10.82 

10  41 

9  6? 
6  -i 

11  37 
1212 

656 
7.73 
7.21 
107 
1.06 
402 
309 
277 
3.21 
392 
3  69 

2  65 

3  8S 

4  53 
3  26 


244 

1.82 

1.35 

1.30 

1.91 

1.93 

1.99 

1.25 

3.20 

4.07 

409 

431 

344 

379 

1.81 

195 

2  93 

3.54 

211 

248 

185 

1  75 

1.93 

1  93 

2.21 

2.21 

1.44 

1.88 

1.34 

1.53 

212 

1.33 

1.17 

1.04 

1  15 

2.83 

217 

179 

064 

1.32 

1.19 

2.90 

222 

1.87 

1.32 

1.34 

1.16 

2.77 

2.37 

1  82 
1.36 
2.23 

2  75 
1.36 
2.71 
287 
,"  ?9 
'  sc 
266 
277 
1  32 
1.53 
1.80 
0.38 
034 
064 
076 
0  67 

:  82 

■   39 

;  9« 
:  bd 
C  50 
C50 
0.39 


Non- 

FadWy 

Total 


FactWy 
Total 


Global 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

r^A 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
N« 
Kt- 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 

\^ 

\L 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

\A 

NA 

NA 
NA 
NA 
NA 
HA 
NA 
t^ 
NA 
NA 

NA 
NA 


NA 
NA 
NA 


30  47 

31.89 
27.26 

26  70 
32  65 

y       .    ^ 

><  e>:; 

27  43 
42  86 
57  17 
53  40 
66.24 
46  53 
59.68 
36.96 
43.60 

45  00 
52.00 

37  49 
44  30 
3015 
3461 
34.11 
37.97 
29  67 
30.85 
21.41 
4418 

27  13 
22  39 
4- -58 
19.96 
24  33 
21.80 

21  06 

38  72 
32.59 
36.27 
24  29 
-30  56 
:7  19 
40.44 
42.90 
44  10 
2911 
26.57 
24.05 

38  46 
40  46 
41.23 
26  25 

29  ie 

40-67 
24  06 

39  73 
38.39 
34  92 

28  42 
42  23 

46  09 

22  62 
27,26 
24  82 

464 

439 

14  93 

10.76 

948 

■  -  3f 

■  i  s: 


13.02 
15  10 
1056 


090 
080 
080 
090 
080 
080 
090 
080 
080 
080 
080 
080 
090 
080 
000 
080 
060 
080 
080 
090 
090 
080 
080 
090 
090 
080 
090 
080 
090 
080 
080 
080 
080 
080 
080 
080 
080 
080 
080 
080 
080 
080 
080 
080 
080 
080 
080 
080 
060 
090 
090 
090 
080 
080 
080 
080 
080 
080 
080 
060 
080 
080 
080 
ZZZ 
ZZZ 
000 
000 
000 

ooc 
yx 
yx 

yx 

000 

000 
000 
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ADDENDUM  B   -RELAiivf  Vai UP  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPTV 
HCPCS* 


ts473  .. 

>--4  74  .. 

i'v«r5  .. 

(•w476    . 

C-Jr  ■ 
I  .483 

■,-,,.i"- 

iS491    ,, 
36492 
35493 
35494 
35495 
35500 
35501 
35506 
35507 
35506 
35509 
35511 
35515 
35516 
35518 
35521 
35526 
35531 
35533 
35536 
35541 
35546 
35548 
35649 
35551 
35556 
35558 
35560 
35563 
35565 
35566 
35571 
35572 
35582 
35583 
35585 
35587 
35600 
35601 
35606 
35612 
35616 
35621 
35623 
36626 
35631 
35636 
35641 
35642 
35645 
35646 
35647 
35650 
35651 
35654 
35656 
35661 
35663 
35665 
35666 
3567J 
35681 
35682 
35683 


MOO 


Status 


A 

A 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Oescnphon 


f<.H'rll'      l'VMt,Ji    'tk  »  k.HJ«- 
'(HI  ,1.1      .►•<X>I,>.    'l*  "    tAi)f 


'«^    1.  .(' 


,!,t   i>-   .:S 
'.1 .S 


A.loi'r  :-vp.i'-      i'  '''        

Altery  t»yt •.!■.',    /.I"        „. 

Artery  Dypa;.'>  ^i.i"      

Artery  bypass  graft     — 

Artery  bypass  graO     

Artery  bypass  graft     

Artery  bypass  graft     

Artery  bypass  graft    

Artery  byp>ass  graft    

Artery  bypass  graft  

Artery  bypass  graft    

Artery  bypass  graft  

Artery  bypass  graft    

Artery  bypass  graft    

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft    

Artery  bypass  graft  

Artery  bypass  graft 

Artery  bypass  graft  , 

Artery  bypass  graft    , 

Artery  bypass  graft  

Harvest  ferrxxopopliteal  vein 

Vein  bypass  graft       

Vein  bypass  graft     

Ve<n  bypass  graft    

Vein  bypass  graft    

Harvest  artery  for  cabg  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft    

Artery  bypass  graft  

Bypass  graft,  noi  vein  

Artery  bypass  graft    

Artery  bypass  graft  

Artery  bypass  graft    .-. 

Artery  bypass  graft    

Artery  byp>£iss  graft  

Artery  bypass  graft    

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft    

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft    

Artery  bypass  graft  

Composite  bypass  graft  

Composite  bypass  graft  , 

Composite  bypass  graft   , 


HVUS-' 


6.04 

7.36 

949 

6.04 

11.06 

7.61 

6.66 

8.10 

10.44 

949 

11.06 

7.61 

6.65 

8.10 

10.44 

9.49 

6.45 

19.19 

19.67 

19.67 

18.66 

18.07 

2120 

18.66 

16.32 

2120 

22  20 

29  95 

36  20 

28.00 

31  70 
25  80 

25  54 
21.57 
23.35 

26  67 
21  76 
21.20 

32  00 
24  20 
23.20 

26  92 
24.06 

6.82 

27  13 
22.37 

28  39 
24  75 

495 
17.50 
18.71 
15  76 
15  70 
20.00 
2400 

27  75 
34  00 
29.50 

24  57 
1798 
17  47 
3100 

28  00 
19.00 

25  04 
25  00 
1953 
19  00 
22  00 
21  00 
2219 
19.33 

1.60 
7.20 
850 


r*>rv 

FaoMy 

PE  RVUs 


Faoiin 

PE 
RVUs 


NA 

SA 

'.* 
\A 
"tA 

N* 
\A 
■mA 
\,& 
%s 

\A 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

UA. 

NA 

NA 

NA 

NA 

NA 

NA 

UA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Mai 

PractlCH 
RVUs 


295 

294 

4  12 

288 

450 

338 

304 

347 

4  19 

402 

480 

332 

320 

386 

446 

446 

207 

743 

813 

809 

785 

7.54 

869 

793 

580 

849 

933 

1200 

14  13 

11  36 

1258 

1072 

1048 

906 

981 

1089 

9.24 

899 

1278 

1009 

971 

11  67 

11  90 

257 

1109 

1039 

1429 

12.58 

1  62 

7.33 

775 

6.72 

678 

867 

9  98 

1093 

1341 

12.11 

10  27 
786 
769 

13  00 

t1  76 

777 

1050 

10.34 

8  22 

809 

944 

898 

11  72 
10.39 

0.55 
2.44 
288 


Non 

Faabty 

Total 


0.34 
040 
047 
0.27 
1  13 
084 
075 
081 
1  13 
106 
055 
049 
043 
047 
048 
0.51 
063 
233 
233 
227 
234 
212 
1  74 
226 
1.88 

1  78 
182 

2  18 
291 
235 
262 
274 
284 
245 
2.77 
3.19 
2.48 

1  58 

2  73 
168 
1  71 
3.02 
214 
063 
311 
253 
3.21 
217 
0.60 
208 
2.17 
172 
184 
1  68 
1  91 
289 
283 
237 
2.83 
1  84 
191 
363 

3  28 
1  64 
253 
210 
221 
1  50 
1  55 
1  76 
219 
168 
018 
0.83 
098 


FaoMy 
Total 


NA 

NA 
NA 
NA 

NA 
NA 
N  A 
NA 
NA 
NA 
NA 
NA 
NA 
N.-t 
NA 


NA 
NA 
1^ 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 

fNlA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


N  A 
NA 
NA 


933 

',:  T 

•4  08 
9  19 

'6  71 

•  •  R3 

•  '1  44 

• .  ;* 

lb  'fc 
1457 
1643 
11  42 
1028 
1243 
1538 
446 
^15 
28.95 
3013 

30  03 
28  84 

27  73 

31  63 

28  84 
2400 
31  47 
33  36 
44.13 
5324 
41  71 

46  90 

39  26 

38  86 
33.08 
35  93 

40  75 

33  48 
31.77 
47.51 
3597 

34  62 

41  61 
3810 
1002 
41.33 

35  29 
45  89 

39  50 
717 

2691 
28.63 
24  20 
2432 

30  35 
35  89 
41  57 
50.24 
43  98 

37  67 
27.68 

27  07 

47  63 
43  04 
28.41 

38  07 
37  44 
29  96 

28  59 
32  99 

31  74 
3610 
31  40 

233 
1047 
1236 


000 
000 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

zzz 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

090 

090 

090 

090 

ZZZ 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

ZZZ 

ZZZ 


Addendum  B.— Relative  Value  Units  (RVUS)  an 

:  Relate 

D  INFORMATION — i 

Contmuec 

CPTV 
HCPCS" 

1 
MOD        Status 

OeSCripIiO' 

Pfiysician 
Work 
RVUS3 

Non- 

FadWy 

PERVOs 

Facility 

PE 
RVUs 

Mai. 

"^  ^  \-'£ 

Non- 

Facility 

Total 

Facility 

Total 

Global 

35685 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

1 

1 

A 

A 

A 

A 

A 

A 

A 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Bypass  grafi  patencypatch   

4.05 

3.35 

18.05 

15,36 
19  16 

'  9  "6 

3oe 

8.50 
7.18 
8.00 
5.37 
7.02 
12.88 
9.77 
5.55 
22.17 
10.13 
17.00 
16.00 
18.00 
8.19 
939 
31.25 
35.00 
0.18 
1.96 
0.95 
2.43 
3.14 
3.52 
2.52 
3.02 
3.52 
3.02 
2.01 
2.01 
2.01 
2.52 
3.02 
4.68 
5.28 
6.30 
1.01 
4.68 
5.26 
6.30 
t.01 
9.71 
5.45 
4.02 
0.00 
0.38 
0.31 
0.18 
0.18 
0.00 
0.00 
1.01 
0.76 
0.00 
1.03 
2.23 
2.43 
6.59 
0.00 
0.00 
1.09 
1.57 
6.99 
1.35 
2.50 
1.67 
1.43 
1.21 
3.52 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.66 

2.45 

8.51 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.89 

0.33 

0.37 

0.39 

0.00 

0.00 

NA 

NA 

1.01 

NA 

NA 

NA 

NA 

0.00 

0.00 

2.33 

2.68 

NA 

NA 

4.11 

NA 

NA 

NA 

NA 

1.52 
1.26 
7.64 
6.59 
783 
7.78 
1.03 
4.59 
5.13 
5.34 
4.42 
3.90 
4.19 
5.10 
3.54 
995 
6.30 
8.80 
7.61 
8.46 
5.82 
8.06 
1512 
14.57 
005 
1.00 
0.32 
0.81 
1.06 
1  18 
0.67 
1.02 
1.18 
1.12 
0.67 
0.66 
0.68 
0.86 
1.04 
1.62 
1.81 
2.21 
0.35 
169 
1.83 
2.17 
036 
5.50 
3.33 
2.48 
0.00 
010 
008 
0.05 
005 
000 
0.00 
0.31 
0.22 
NA 
0.29 
072 
085 
2.27 
0.00 
000 
039 
0.55 
280 
074 
104 
083 
0.76 
086 
1.26 

025 
021 
2  06 
180 
2,13 
219 
0.36 
0.64 
0.59 
060 
060 
079 
1.61 
1.06 
0.63 
2.47 
097 

1  88 
1.35 
1.44 
0.90 
1.03 

2  15 
217 
001 
010 
004 
016 
017 
0.17 
0.17 
014 
016 
018 
0.11 
0.12 
0.10 
0.20 
0.15 
0.22 
0.24 
032 
005 
0.23 
0.26 
0.32 
006 
1.00 
0.50 
0.43 
0.00 
001 
0.01 
0.01 
001 
0.00 
0.00 
0.09 
0.05 
0.05 
0.08 
016 
0.10 
056 
0.00 
000 
010 
0.15 
040 
009 
0.08 
017 
013 
006 
0.14 

NA 

NA 

NA 

NA 

t^ 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

065 

4.51 

9.50 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

128 

065 

0.56 

0.58 

000 

0.00 

NA 

NA 

1.06 

NA 

NA 

NA 

NA 

000 

0.00 

352 

440 

NA 

NA 

669 

NA 

NA 

NA 

NA 

5.82 

4.82 

27.65 

23  75 
2912 
29.13 

4.47 
13.73 
12.90 
13.94 
10.39 
11.71 
16.68 
15.93 

9.72 
34.59 
1740 
27.68 

24  96 
27.90 
14.91 
18.50 
48.52 
51  74 

0.24 
3.06 
1.31 
340 
4.36 
4.87 
3.36 
418 
4.86 
432 
279 
279 
279 
358 
4.21 
6.52 
7.33 
8.83 
1.41 
6.60 
7.37 
8.79 
143 

16.21 
9.28 
6.93 
0.00 
049 
040 
024 
0.24 
0.00 
0.00 
1.41 
1.03 
NA 
1.40 
311 
3.38 
9.42 
0.00 
0.00 
1.58 
2.27 

1019 
2.18 
362 
2.67 
2.32 
213 
492 

777 

35686 

Bypass  graft  av  tist  paiency  

Arterial  transpOSitior             

777 

35691 

090 

36693 

Arterial  transposition  

000 

35694 

090 

35695 

Arterial  transposition             

090 

35700    ... 

35701 

Reoperation  bypass  graft  

Exploration   carotia  arter>   

ZZZ 

080 

35721 

EitplOfation    lemoral  artery 

Exploration  popiitea!  artery 

Exploration  of  artery  vein    „ 

Explore  neci*  v-esseis  

000 

35741     ... 

000 

35761      .. 

000 

35800 

000 

35820 

Explore  chest  v/essels  ..: 

Explore  atx3omina  vessels  

Explore  iimt  vessels           

000 

35840  .... 

000 

38660 

000 

35870 

Repair  vessei  graft  oefect    

090 

35875 

090 

35876 

Rerr^ovai  of  cio!  m  graft        

090 

35879     .. 
35881 

/ 

Revise  graft  w  vein            .-^w 

Revise  graft  w  vein       < 

000 
090 

35901      .. 

Excision    graft    necK  

Excision  graft  extremity  

Excision   graft   tf^orax         

090 

35903 

090 

35905 

090 

35907 

Excision    graft    atxiornen      ;. 

090 

36000 

XXX 

36002 

Pseudoaneanvsm  iHiection  tft 

000 

36005 

000 

36010 

Place  catf>eter  in  vein        

XXX 

36011 

Place  cathteter  'n  vein 

XXX 

36012 

XXX 

36013  .... 

Place  caftieter  n  artery  

Place  cathete'  n  artery  

Place  catneter  m  artery    

Estabiisn  access  to  artery    

XXX 

36014  .... 

XXX 

36015  .... 

XXX 

36100 

XXX 

36120  .... 
36140    ... 

Estabiisn  access  to  artery  

Estabiisn  access  to  crtery  „ 

XXX 
XXX 

36145 

XXX 

36160 

Establish  access  to  aorta  

XXX 

36200 

Place  catheter  m  aorta       

XXX 

36215 

Place  catheter  m  artery        

XXX 

36216 

Place  catheter  m  arten*        

XXX 

36217 

Place  cathete'  m  artery      

XXX 

36218 

Place  cathete'  m  arte^      

ZZZ 

36245 

XXX 

36246 

Place  catheter  tn  artery       

XXX 

36247 

Place  catheter  in  artery        

XXX 

36248 

Place  catheter  m  artery     

ZZZ 

36260      .. 
3626' 
36262      .. 
36299 

insertion  of  infusion  pump  

Revision  of  mfusion  pump  

Removal  of  infusion  pump   

000 
090 
000 
YYY 

36400 

Bi  draw  <  3  yrs  fem'iuguiar  

XXX 

36405 

XXX 

36406 

Bi  araw  <  3  yrs  other  vein     

XXX 

36410    ... 
36415 

Non-routine  b'  dra*  >  3  yrs  

Routine  venipuncture         .' 

XXX 
XXX 

36416 

Capillary  biooc  draw 

XXX 

36420     .. 

36425      . 
36430      .. 
36440 

Vein  access  cutdown  <  1  yr 

Vein  access  cuioown  >  1  yr 

Blooo  transfusion  service  

Bi  pusn  transfuse  2  yr  or  <  

XXX 
XXX 
XXX 

XXX 

36450 

Bi  exchange 'transfuse   nb  

B!  exchange 'transfuse  non-nb  

Transfusion  service  fetal  

Iniectiomsi   spider  veins   

XXX 

36455 

XXX 

36460      ,. 
36468 

xxx 

000 

36469 

000 

36470 

010 

36471 

Injection  therapy  o*  veins             

010 

36481 
36488 

Insertion  ot  catheter   vein  

000 
000 

36489 

000 

36490 

000 

36491 

Insertion  0*  catheter  vein    

000 

36493 

Repositioning  of  c\c 

000 

36500     .. 

insertion  o'  cathete'   veir    

000 
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cptv 

HCPCS» 


36510  . 

36511  . 
36512 
36513 
36514 
36515 
36516 
36520 
36521 
36522 
36530  . 
36531 
36532 
36533 
36534 
36535 
36536 
36537 
36540 
36550 
36600 
36620 
36625 
36640 
36660 
36680 
36800 
36810 
36815 
36819 
36820 
36821 
36822 
36823 
36825 
36830 
36831 
36832 
36833 
36834 
36835 
36860 
36861 
36870 
37140 
37145 
37160 
37180 
37181 
37182 
37183 
37195 
37200 
37201 
37202 
37203  . 
37204 
37205 
37206 
37207 
37208 
37209 
37250 
37251 
37500 
37501 
37565 
37600 
37605 
37606 
37607 
37609 
37615 
37616 
37617 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

D 

D 

A 

R 

R 

R 

A 

A 

A 

A 

A 

B 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Oescnption 


Insertion  of  cattMtar.  vain 

Ap^ieresis  ortx:  _ 

Apheresis  rtx;  

Apheresi^  platetets 

Apheresis  plasma       

Apherssis.  adsorp/reinlusa 

AptwTMis,  saiectiva 
Plaania  and/(X  c«>  exchange 
Apheresis  w/  adsonVreinfuM  ... 

Pholophoresis  

Insartion  ol  infusion  pump  

Revision  ot  infusion  pump 

Removal  ol  infusion  pump  

Insertion  of  access  device 

Revision  of  access  device 

Removal  of  access  device  

Remove  cva  device  obstruct  .... 
Remove  cva  lumen  obstruct  ... 
Collect  blood  venous  device  .... 

Declot  vascular  device     

WittKJrawal  of  arterial  blood  

Insertion  catheter  artery    

Insertion  catheter  artery  

Insertion  cattieter.  artery  

Insertion  catheter,  artery  

Insert  needle,  bone  cavity  

Insertion  of  cannula    _. 

Insertion  of  cannula  

Insertion  ol  cannula  .... 

Av  lusion/uppr  arm  vein  

Av  tusKjn/lorearm  vein    

Av  fusion  direct  any  site    

Insertion  of  cannula(s)   

Insertion  of  cannula(s) 

Artery-vein  autograft  — 

Artery-vem  nonautograft    

Open  thrombed  av  fistula  

Av  fistula  revision,  open  

Av  fistula  revision    

Repair  A-V  aneurysm 

Artery  to  vem  shunt  

External  cannula  dedottmg  

Cannula  dedotting  

Percirt  thrombed  av  fistula  

Revision  of  circulation     

Revision  of  circulation  

Revision  of  arculatton  

Revision  of  circulation    

Splice  spleerVkidr>ey  veirw 

Insert  hepatic  shunt  (tips)  

Remove  hepatic  shunt  (tips)  .... 
Thrombolytic  therapy,  stroke  .... 

Transcatheter  biopsy      

Transcatheter  therapy  infuse  ,,. 
Transcatfieter  therapy  infuse 

Transcatheter  retneval 

Transcatheter  occlusion  , 

Transcatheter  stent         , 

Transcatheter  stent  add-on  , 

Transcatfieter  stent  

Transcatheter  stent  add-on  

Exchange  arterial  catheter  

Iv  us  first  vessel  add-on    

Iv  us  each  add  vessel  add-on  . 
Endoscopy  ligate  pert  veins  ,, 
Vascular  endoscopy  procedure 

Ligation  ol  neck  vein  

Ligation  of  neck  artery 

Ugatioo  ot  neck  artery '..... 

Ligation  of  neck  artery  

Ligation  of  a-v  fistula  

Temporal  artery  procedure 

Ligation  of  neck  artery    

Ligation  of  cfiest  artery    

Ligation  of  abdomen  artery  


Pti' 


lysiaan 
Wort( 
RVUs' 


1.09 

1.74 

1,74 

174 

1.74 

1.74 

1,74 

000 

000 

1,67 

6.20 

4  87 

330 

532 

280 

2.27 

360 

075 

0.00 

000 

032 

1.15 

2.11 

2.10 

1.40 

1.20 

243 

397 

262 

1400 

1400 

893 

542 

21  00 

984 

1200 

800 

1050 

11  95 

9.93 

7,15 

201 

252 

516 

23  60 

24,61 

21,60 

2461 

26  68 

1700 

800 

0,00 

456 

5,00 

568 

503 

1814 

8.28 

413 

8.28 

413 

2.27 

2,10 

1.60 

11,00 

000 

1088 

11.25 

13.11 

6,28 

616 

3.00 

5.73 

16.49 

22.06 


Non- 
Facility 
PERvOs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

000 

677 

NA 

NA 

NA 

1355 

NA 

281 

33  54 

769 

000 

038 

0,41 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

262 

NA 

42  32 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

802 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

NA 

NA 

NA 

NA 

NA 

7,02 

NA 

NA 

NA 


FadMy 

PE 
RVUs 


072 

0  70 
070 
070 
0,70 
070 
070 
000 
000 

1  15 
3  70 
3.25 
1,52 
338 
1  46 
182 
1  47 

0  49 
000 

NA 
0.09 
0.24 
0.53 
0.72 
045 
0.62 

1  76 
224 
126 
641 
643 
494 
714 

1038 
548 
604 
393 
553 
600 
379 
452 
1  34 
146 
239 
10,31 
10.93 
914 
10,27 
1086 
637 
312 
NA 
1  56 
253 
310 
2,55 
6,11 
379 
148 
353 
1  41 
0.77 
0,77 
057 
8,70 
000 
508 
630 
6.48 
398 
365 
2.52 
3.64 
10.58 
9.42 


Mal- 
practice 
RVUs 


0.06 
0.06 
006 
006 
006 
0.06 
0.06 
000 
000 
007 
0.56 
0.44 
034 
0,49 
0,19 
0.21 
0.23 
004 
000 
031 
002 
0.06 
0.16 
0.18 

o.oe 
ooe 

017 

0,40 

0.26 

156 

1  56 

0.97 

063 

218 

1  09 

132 

079 

1  13 

129 

106 

080 

010 

014 

023 

1.21 

248 

2.16 

263 

267 

1  49 

043 

038 

019 

0.24 

038 

0,23 

091 

043 

0.22 

0.89 

0.44 

0.11 

0.17 

014 

040 

000 

045 

0,40 

077 

0,79 

067 

0.21 

0,57 

193 

1  69 


Non- 

Fadlity 

Total 


NA 

NA 

NA 

NA 

NA 

NA 

0  00 

0,00 

851 

NA 

NA 

NA 

1936 

NA 

529 

37  37 

848 

0,00 

069 

075 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
1^ 
NA 
UA 

4,73 
NA 
47  71 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

840 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
I^JA 

000 
NA 
NA 
NA 
HA 
NA 

10  23 
NA 
NA 
NA 


Facility 
Total 


I  87 
250 
250 
250 
2.50 
250 
2,50 
000 
0,00 
289 

1046 

856 

516 

919 

445 

430 

530 

128 

0.00 

NA 

043 

1  45 

280 

300 

1  93 

1,90 

436 

661 

4  14 

2197 

21  99 

1484 

13.19 

33  56 

1641 

19.36 

12.72 

17  16 

19  24 
14.78 
1247 

345 

412 

778 

3512 

38  02 

32  90 

37.51 

40.21 

24,86 

11.35 

NA 

6.30 

777 

916 

7.81 

25  16 

1250 

583 

12.70 

598 

315 

304 

231 

2010 

000 

1641 

17.95 

20  36 

II  05 
1048 

5.73 

994 

29  00 

33.17 


Global 


CPT  ■ 
HCPCS • 


MOD        Status 


000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
010 
010 
010 
010 
010 
010 
000 
000 
XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
090 
090 
000 
000 
XXX 
000 
000 
000 
000 
000 
000 

zzz 

000 

zzz 

000 

zzz 
zzz 

090 
YYY 
090 
090 
090 
090 
090 
010 
090 
090 
090 


37618 

37620 
37650 
37660 
37700 
3^720 
37730 
37735 
37760 
37780 
37785 
37788 
37790 
3^799 
3{^iOC. 

38102 
38115 
38120 
38129 
3820C 
38204 
3820^ 
38206 
3820" 
38208 
3820S 
38210 
38211 
38212 
38213 
38214 
38215 
38220 
38221 
38230 
38231 
38240 
38241 
,38242 
38300 
38306 
38308 
38380 
38381 
36382 
38500 
38505 
38510 
38520 
38525 
38530 
38542 
36550 
38555 
38562 
38564 
38570 
38571 
38572 
38589 
38700 
38720 
38724 
38740 
38745 
38746 
38747 
38760 
38765 
38770 
38780 
38790 
38792 
38794 


Oeso-ipiio^ 


Ligation  of  extremity  artery  

Revision  ol  mafor  veir        

Revision  o(  major  vein  

Revision  of  rnaior  vein 

Revise  leg  vem  

Removal  ot  leg  vein   

Removal  of  leg  veins 

Rerrxjvai  ol  leg  vems-lesion  

Ligation   leg  veins   open     

Revision.  o(  teg  vein  

Revise  seconctary  varicosity 

Revascularization   penis     

Penile  venous  occlusion     

Vascular  surgen*  procedure  

Removal  &  spleen  toiai     ■..., 

Renwvai  of  spieen  partial   

Removal  oi  spleen  totai     

Repair  of  rupturea  spleen    

Laparoscopy   splenectomy 

Laparoscope  proc   spleen  , 

Iniecfion  lo'  spleen  x-ra>      , 

Bi  donor  searcii  managemen' 
Harves'  allogenic  stem  ceils 

Harvesi  autc  stem  cans      •..., 

Cryopreserve  stem  ceiis     , 

Jham  presenveo  stem  ceils  

Wash  harvest  stem  cells    

T-cell  Oeplelior  of  hanvest  , 

TuTrtor  cell  deplete  o'  "-larvst  , 

Rbc  depletion  of  harvest    , 

Platelet  deplete  of  nanviest   

Volume  deplete  ot  narvest 
Harvest  stem  cei'  concenine 

Bone  marrow  aspiratic-      , 

Bone  marrow  biopsy  

Bone  marrow  collection  , 

Stem  cell  collection     , 

Bone  marrow  stem,  transplant 
Bone  marrow  stem  transplant 
Lymphocyie  infuse  transplant 
Drainage  lymph  node  lesion 

Drainage   lymph,  node  lesion  , 

Incision  ol  lymph  channels  , 

Thoracic  duct  procedure     , 

Thoracic  duct  procedure      , 

Tfioracic  duct  procedure 
Biopsy'removai    lymph  nodes 
f^eedie  biopsy   lymph  nodes 
Biopsy  remova.   lymph  nodes 
Biopsy  remova'   lymph  nodes 
Biopsy  femovai  lymph  nodes 
Biopsy  remova.   lymph  nodes 
Explore  deep  node; S'    neck 
Removal   necii.  armpit  lesion 
Remova    neck  armpit  lesion 
Removal   peivic  'ymph  nodes 
Removal  abdomen  lympn  nodes 
Laparoscopy   lymph  node  b'OC     . 
Laparoscopy   lymphaoenectomy  , 
Laparoscopy    lymphaoenectomy  , 
Laparoscope  proc    lymphatic 
Removal  of  lymph  nodes   necK    ,, 
Removal  of  lymph  nodes   nec"    ,. 
Removal  of  lymph  nodes   necK  ,., 
Remove  armpit  (ymph  nodes 
Remove  armpit  lymph  nodes 
Remove  thoracic  lymph  nodes    .,, 
Remove  abdominai  lymph  nodes 
Remove  groin  lymph  nodes 
Remove  groin  lymph  nodes 
Remove  pelvis  lymph  nodes 
Remove  abdomen  lymph  nooes  , 
Iniect  fo'  lymphatic  x-rav 

Identity  sentinel  node   

Access  thoracic  lymph  duct  


Physician 
Wonn 
RVUs^ 


Non- 

'^acility 

PE  RVUs 


FaciliK 

PE 
RVUS 


Ma 

Rv'^s 


Non- 

FadMy 

Total 


4. 
10. 

7, 
21. 

3. 

5. 

7. 
10. 
10 


22 

S 

0 

14 

15. 

4. 

15 

17 

0 

2 

0. 

1 

1 

0. 
0 
0 
0 
0 
0 
0 
0 
0 

1 
1 

4 
0 
2 
2 
1 
1 
6 
6 
7 

12 

10 

3 

1 

6 

6 

6 

7 

5 

6 

14 

10 

10 

9 

14. 

16 

0 

8. 

13 

14, 

10. 

13 

4, 

4, 

12 

19 

13 

16 

1, 

0, 

4 


MA 

\c. 

\A 
\A 
\A 
\A 
NA 

NA' 

NA 

\A 

f  9k 

\l 

\A 

ooc 

NA 

NA 

NA 

NA 

NA 

000 

NA 

0,00 

NA 

NA 

0,00 

0.00 

0.00 

0.00 

0,00 

000 

0.00 

000 

000 

4.64 

479 

NA 

0,00 

NA 

NA 

NA 

4,51 

8.72 

NA 

NA 

NA 

NA 

3.04 

3.13 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0,00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

31.59 

HA 

NA 


3  49 

5  4C 

4  5i 
932 
314 
383 
4,51 
5,77 
563 

;  9f 

.;  bt 

11,50 
611 
000 
656 
694 
1  66 
7,04 
7.37 
0,00 
0,92 
0.00 
0.61 
0,61 
0.00 
0.00 
0,00 
0.00 
000 
000 
0.00 
000 
0.00 
043 
0.54 
242 
0.00 
0,84 
0,84 
0,70 
2.59 
6.29 
570 
7.55 
9.83 
9.18 
2.56 
1.09 
5.41 
5.55 
4.40 
5,84 
6.00 
4,90 
10.28 
6.53 
6.27 
4,47 
6,10 
740 
0,00 
1343 
15.95 
16.51 
5,79 
8.25 
1,60 
170 
7,14 
11.22 
6.79 
9.28 
0.45 
0,18 
1,54 


0,54 

0  75 
056 

1  17 
040 
061 
077 
1  17 
1,11 
041 
0,41 
1.36 
0.63 
000 
1  30 
138 
0,49 
1,40 
1.73 
000 
012 
0.00 
005 
005 
000 
000 
0.00 
000 
000 
000 
000 
0.00 
0.00 
003 
0.04 
0.25 
000 

O.oe 

008 
005 
015 
036 
051 
0,68 
1,58 
1  08 
0.28 
0,09 
0.38 
052 
0,48 
0.63 
0.50 
069 
1  46 
0.97 
1.06 
0.89 
0.80 
,  1  32 
000 
060 
1  03 
1  10 
069 
090 
0.55 
0.50 
0.88 
1  50 
0,99 
1,60 
009 
004 
017 


FadMy 
Total 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

11,23 

NA 

NA 

000 

NA 

NA 

NA 

NA 

NA 

0,00 

NA 

0,00 

NA 

NA 

0,00 

000 

000 

000 

000 

000 

0.00 

000  I 

0.00 

575 

6.20 

f^ 

0.00 

NA 

NA 

NA 

665 

15.08 

NA 

NA 

NA 

NA 

7  07 

4.36 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

32  97 

NA 

NA 


8,87 

1671 

13.01 

31.48 

7.27 

9.90 

12,61 

17.47 

17.21 

7.21 

7,10 

34.86 

15.06 

000 

22  36 

23.63 

697 

24.26 

2610 

0.00 

368 

0.00 

216 

216 

0.00 

0.00 

0.00 

000 

000 

000 

0,00 

000 

0,00 

1,54 

1.96 

7.21 

0,00 

316 

316 

2,46 

4.73 

12.65 

12  66 

15,69 

24,29 

20,34 

6.59 

2.32 

12.22 

1274 

10.95 

14,45 

12,41 

12,51 

25  88 

17,99 

1816 

14,61 

21,58 

25.31 

0.00 

22.27 

30,59 

3215 

16,51 

22.25 

7,04 

7,09 

20,97 

32  70 

21,01 

27  47 

1,83 

074 

616 
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ADDENDUM  B— Relative  Value  Units  (RVUSj  and  Related  Information— Continued 
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CPTV 
HCPCS' 


MOO       Status 


38999  .. 

39000  .. 
39010  .. 
39200  .. 
39220  .. 
39400  .. 
39499     .. 

39501  ... 

39502  .. 

39503  . 
39520  .. 

39530  . 

39531  .. 

39540  ... 

39541  .. 
39545   . 

39560  ... 

39561  ... 
39599  .. 
40490  .. 
40500  ... 
40510  ... 
40520  . 
40525  .. 
40527  .. 
40530  . 
40650  . 
40652  .. 
40654  .. 

40700  ... 

40701  ... 

40702  ... 
40720  .... 
40761  ... 

40799  ... 

40800  .. 
40601  ... 

40804  .... 

40805  .. 
40606  .. 
40808  .. 
40810  ... 
40812  .. 
40814  ... 
40816  .. 

40818  ... 

40819  ... 

40820  ... 
40630  ... 
40831  .. 
40840  ... 

40842  ... 

40843  ... 

40844  ... 
40645  ... 
40699  .... 
41000  .. 

41005  .... 

41006  .... 

11007  ... 

11008  .... 

41009  .... 

41010  ... 

41015  .... 

41016  ... 

41017  .... 

41018  ... 
41100  ... 
41105  ... 
41108  ... 
41110  ... 
41112  ... 
11113  ... 

41114  ... 

41115  ... 


c 

A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
4 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
R 
R 
R 
R 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Oescnplion 


Bkx)d/lymph  system  procsdure 

Exploration  of  chest  

Exploration  of  chest  

Removal  ctiest  lesion  

Removal  ctiost  lesion  

Visualization  of  ctiest  

Chest  procedure  

Repair  diaphragm  laceration  .. 
Repair  paraesophageal  hernia 
Repair  o(  diaphragm  hernia  . 
Repair  of  diaphragm  hemia  ... 
Repair  of  diaphragm  hernia  ... 
RepaK  of  diaphragm  hernia  ... 
Repair  of  diaphragm  hernia  ... 
Repair  of  diaphragm  hernia  .... 

Revision  of  diaphragm     

Resect  diaphragm,  simple 

Resect  diaphragm,  complex 
Diaphragm  surgery  procedure 

Biopsy  of  lip  

Partial  excision  of  hp  

Partial  excision  of  lip  

Partial  excision  ot  lip  

Reconstruct  lip  with  flap  

Reconstruct  ftp  with  ftap  

Partial  removal  01  dp  

Repair  lip    

Repair  lip  

Repair  lip  

Repair  cleft  lip/nasal  

Repair  cleft  lip/nasal 

Repair  cleft  hp/nasal  

Repair  cleft  hp/nasal 

Repair  cleft  iip/nasal  

Lip  surgery  procedure  

Drainage  of  mouth  lesion  

Drainage  of  nxxjth  lesion  

Removal,  foreign  txxJy  moutti 
Removal,  foreign  tiody,  mouth 

Incision  of  lip  fold    

Biopsy  of  nxxith  lesion 

Exasion  of  mouth  lesion  

Excisa/repair  mouth  lesion  

Excise/repair  nKXjth  lesion  

Excision  of  rrxjuth  lesion  

Excise  oral  mucosa  for  graft  ... 

Exase  lip  or  ct>eei(  fold    

Treatment  of  mouth  lesion  

Repair  mouth  laceration    „ 

Repair  mouth  laceration  

Reconstruction  of  mouth 

Reconstruction  of  nxiuth  

Reconstruction  of  nxxith 

Reconstruction  of  mouth  

Reconstruction  of  rrxxith  

Mouth  surgery  procedure  

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Drainage  of  rrnxith  lesion  

Inasion  of  tongue  fold    

Drainage  of  mouth  lesion  

Drainage  of  rrxxith  lesion  

Drainage  of  mouth  lesion  

Drairtage  of  mouth  lesion  

Biopsy  of  tongue  

Biopsy  of  tongue    

Biopsy  of  floor  of  mouth  

Exasion  of  tongue  lesion  

Excision  of  tongue  lesion  

Excision  of  tongue  lesion  

Excision  of  tongue  lesion  

Excision  of  tongue  told    


Physician 
Work 
RVUs' 


0.00 

6.10 

11  79 

13  62 

17  42 

561 

000 

1319 

16  33 

95  00 

1610 

1541 

1642 

1332 

14.41 

13  37 

1200 

1750 

000 

1.22 

4.28 

4.70 

4.67 

755 

913 

540 

364 

4  26 

5.31 

1279 

1585 

13  04 

1355 

1472 

000 

1  17 

2.53 

1.24 

269 

0.31 

096 

1.31 

231 

3.42 

367 

2.41 

2.41 

1.28 

1  76 

2  46 
873 
873 

1210 
1601 
1858 
000 
1.30 
1.26 
324 
310 
337 
359 
1  06 
396 
4  07 
4  07 
510 
163 
1.42 
1.05 
1.51 
2.73 
319 
8.47 
1.74 


f*5n- 

FadMy 

PE  RVUs 


000 

NA 

NA 

NA 

NA 

NA 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

1  73 

589 

676 

777 

NA 

NA 

660 

544 

683 

7  71 

HA 

HA 

NA 

NA 

NA 

000 

1  82 
242 
231 
275 
096 
194 

2  07 
243 
334 
346 
4  11 
357 
2  47 
253 
278 
614 
600 
731 
898 

1094 
000 
238 
226 
375 
387 
3.60 
367 
326 
4.22 
415 
416 
455 
236 
218 
204 
244 
338 
3.40 
NA 
2.61 


Facility 

PE 
RVUs 


000 
758 
7.19 
730 
905 
4.59 
000 
773 
822 
34  45 
968 
856 
875 
777 
786 
929 
753 
976 
000 
062 
569 
651 
687 
836 
924 

6  24 
481 
680 
750 

1032 
1270 
954 
1193 
12  39 
000 
087 
1  55 
103 
1  75 
086 
102 
1  16 
1  72 
296 
317 
4  11 
3.S5 
230 
250 
278 
614 
600 

7  31 
895 

1094 
000 
1  50 
1  47 
340 
319 
328 
327 
326 
323 
338 
332 
3  79 
1  40 
1  32 
1  10 
1.31 
271 
2.94 
5.44 
254 


Mal- 
practice 
RVUs 


000 

073 

146 

165 

210 

069 

000 

1  38 

1  68 

352 

183 

1  66 

1  83 

1.38 

152 

1.55 

1  35 

197 

000 

0.06 

031 

038 

0.42 

068 

082 

047 

031 

0.39 

048 

0.93 

1  36 

101 

131 

1  41 

000 

0.09 

018 

0.09 

017 

002 

007 

009 

017 

026 

027 

014 

017 

006 

014 

021 

0.79 

065 

084 

163 

147 

000 

009 

009 

0.25 

022 

024 

025 

006 

029 

028 

032 

035 

012 

0.10 

008 

0.11 

0.20 

0.23 

0.64 

013 


Non- 

Facility 

Total 


000 
NA 
NA 
NA 
NA 
NA 

000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

000 

301 
1048 

11  84 
1286 

NA 
NA 

12  47 
9.39 

11.48 

13.50 

NA 

NA 

t^ 

NA 

NA 

000 

3.08 

513 

364 

561 

1  29 

297 

3  47 

491 

702 

740 

666 

615 

383 

443 

545 

1566 

1538 

20  25 

26  62 

30  99 

000 

377 

361 

7  24 

719 

721 

751 

438 

847 

850 

855 

10.00 

411 

370 

317 

406 

631 

682 

NA 

448 


Facility 
Total 


Global 


CPTV 
HCPCS' 


MOD 


0.00 
1441 
20  44 
2257 
2857 
1089 

000 

22  30 

26  23 
132  97 

27.61 

25  63 

27  00 
2247 

23  79 
2421 
20  88 

29  23 
000 
1  90 

10.28 
11  59 
11  96 
1659 
1919 
1211 
876 
11.45 
1329 

24  04 
2991 
23  59 

26  79 
28.52 

000 
2.13 
426 
2.36 
461 

1  19 
2.05 
256 
4.20 
666 
711 
666 
613 
366 
440 
545 

1566 
1538 
20  25 
26  59 

30  99 
000 
289 
282 
689 
651 
689 
711 
438 
748 
7.73 
7.71 
9.24 
3.15 
2.84 
2.23 

2  93 
564 
636 

14.55 
4.41 


YYY 
090 
090 
090 
090 
010 

YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

YYY 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

YYY 
010 
010 
010 
010 
000 
010 
010 
010 
090 
090 
090 
090 
010 
010 
010 
090 
090 
090 
090 
090 
YYY 
010 
010 
090 
090 
090 
090 
010 
090 
090 
090 
090 
010 
010 
010 
010 
090 
090 
090 
010 


41116 
41120 
41130 
41135 
41140 
41145 
41150 
41153 
41155 
41250 
41251 
41252 
41500 
41510 
41520 
41599 
41800 
41805 
41806 
41820 
41821 
41822 
41823 
41825 
41826 
41827 
41828 
41830 
41850 
41870 
41872 
41874 
41899 
42000 
42100 
42104 
42106 
42107 
42120 
42140 
42146 
42160 
42180 
42182 
42200 
42205 
42210 
42215 
42220 
42225 
42226 
42227 
42235 
42260 
42280 
42281 
42299 
42300 
42305 
42310 
42320 
42325 
42326 
42330 
42335 
42340 
42400 
42405 
42408 
42409 
42410 
42415 
42420 
42425 
42426 


Status 


Description 


Excision  of  moulh  lasion  

Partial  removal  of  tongue  , 

Partial  removal  of  tongue  , 

Tongue  ana  neck  surgery   , 

Removal  of  tongue  

Tongue  removal  necK  surgery 

Tongue   mouth   la*  sufge'> 

Tongue   mouth   nec»  surgery  .. 

Tongue  lav,   &  neon  surgery  ... 

Repair  tongue  laceratior    

Repair  tongue  laceratior    

Repair  tongue  laceration  

Fixation  o'  tongue       

Tongue  to  lip  Surge"*  

Reconstruction   tongue  told  

Tongue  and  mouth  surgery  

Drainage  of  gum  lesion     

Removal  toreign  t^ody   gum  

Removal  foreign  body  jawbone 

Excision  gurr  each  quadrant  .. 
I  Excision  of  gum  tiap  

Excision  ot  gum  lesion  

Excision  of  gum  lesion  

Excision  of  gum  lesion  

Excision  of  gum  lesion  

Excision  of  gum  lesion  

Excision  of  gum  lesion  

Removal  of  gum  tissue  

Treatment  of  glim  lesion  

Gum  graft  

Repair  gum  

Repair  tooth  soct(et  

Dental  surgery  procedure 

Drainage  mouth  roof  lesion 

Biopsy  roof  of  mouth  _ 

Excision  lesion,  mouth  roof  

Excision  lesion,  mouth  roof  

Excision  lesion  mouth  roof 

Remove  paiate'lesion  

Excision  o(  uvula  

Repair  palate  pharynx  uvula  ... 

Treatment  mouth  roof  lesion  .... 

Repair  palate  

Repair  palate  

Reconstruct  ciefi  paiaie     

Reconstruct  ciett  palate    

Reconstruct  ciett  paiaie     

Reconstruct  cletl  palate      

Reconstruct  clett  palate      

:  Reconstruct  clefi  paiate       

j  Lengthening  of  palate         

!  Lengthening  of  palate         

Repai'  palate  

Repair  nose  to  up  fistula   

1  Preparation   paiate  mold    

I  Insertion   paiate  prosthesis  

,  Palate  uvula  surgery  

'  Drainage  of  salivary  giand  

Drainage  of  saiivan,  giand  

Drainage  of  saiivary  giand   

Drainage  ot  salivary  gland   

Create  salivary  cyst  dram  

Create  salivary  cyst  dram  

Removal  of  salivary  stone  

Removal  of  salivary  stone  

Removal  of  salivary  stone 

Biopsy  of  salivary  gland  

Biopsy  of  salivary  gland  

Excision  of  salivary  cyst  

Drainage  of  salivary  cyst  

Excise  parotid  gland/lesion  

Excise  parotid  gland/lesion  

Excise  parotid  gland/lesion  

Excise  parotid  gland/lesion  

Excise  parotid  gland/lesion  


Physician 
Work 
RVU83 


2.44 
9.77 
11.15 
23.09 
25.50 
30.06 
23.04 
23.77 
27.72 
1.91 
2.27 
2.97 
3.71 
3.42 
2.73 
0.00 
1.17 
1.24 
269 
0.00 
0.00 
2.31 
3.30 
1.31 
2.31 
3.42 
309 
3.35 
0.00 
0.00 
2.59 
3.09 
0.00 
1.23 
1.31 
1.64 
2.10 
4.44 
6.17 
1.62 
8.05 
1.80 
2.50 
3.83 
12.00 
13.29 
14.50 
8.82 
7.02 
9.54 
10.01 
9.52 
7.87 
9.80 
1.54 
1.93 
0.00 
1.93 
6.07 
1.56 
2.35 
2.75 
3.78 
2.21 
3.31 
4.60 
0.78 
3.29 
4.54 
2.81 
9.34 
16.89 
19.59 
13.02 
21.26 


Non- 

Fadiity 

PE  RVUs 


3.40 
NA 
NA 
NA 
NA 
NA 

NA 

NA 

288 

272 

350 

NA 

NA 

3.03 

0.00 

1.97 

1.95 

257 

0.00 

0.00 

2.83 

3.58 

2.40 

2.64 

3.58 

3.01 

3.30 

0.00 

0.00 

288 

288 

0.00 

2.53 

2.51 

2.57 

2.64 

4.11 

NA 

3.91 

NA 

3.28 

2.99 

3.47 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

6.99 

1.43 

1.81 

000 

265 

NA 

2.32 

2.77 

3.36 

3.34 

278 

366 

480 

249 

3.40 

4.54 

339 

NA 

NA 

NA 

NA 

NA 


Facility 

PE 
RVUs 


1^1- 

Practice 

RVUs 


Total  '°'"' 


GlotMl 


3.40 
888 
9.66 
15.99 
17.32 
21.30 
17.16 
17.77 
19.97 
1.71 
2.00 
2.34 
4.33 
4.80 
3.03 
0.00 
1.37 
1.95  I 
2.45  I 
0.00  ! 
0.00  ] 
0.96 
3.00 
2.36  1 
264 
3.58 
240 
2.94 
0.00 
0.00 
288 
2.40 
0.00 
1.53 
2.50 
2.57 
2.64 
411 
6.11 
3.37 
7.50 
270 
211 
3.06 
10.14 
9.23 
9.51 
869 
6.73 
9.15 
9.52 
8.09 
618 
699 
0.75 
097 
0.00 
189 
5.29 
1.65 
2.13 
1.15 
1.76 
1.05 
3.66 
4.80 
039 
3.34 
454 
3.39 
7.87 
12.47 
14.03 
1046 
14.83  I 


0.17 
070 
0.81 
1.66 
1.85 
2.11 
1.67 
1.71 
202 
015 
018 
0.23 
0.26 
0.24 
019 
000 
009 
0.09 
0.22 
0.00 
0.00 
0.24 
0.29 
010 
017 
0.25 
0.22 
0.23 
000 
0.00 
0  18 
0.23 
000 
0.10 
010 
0.12 
016 
032 
0.44 
0.12 
0.56 
0.13 
019 
0.27 
097 
0.82 
1.24 
0.96 
0.41 
075 
073 
070 
049 
0.85 
012 
014 
000 
015 
0.46 
Oil 
0.17 
0.17 
0.34 
016 
0.23 
0.34 
006 
0.24 
034 
0.20 
077 
1.26 
145 
0.98 
1.57 


6.01 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.94 

5.17 

670 

NA 

NA 

595 

0.00 

3.23 

328 

548 

0.00 

000 

5.38 

7.17 

3.81 

512 

7.25 

6.32 

688 

000 

000 

565 

620 

0.00 

3.86 

392 

4.33 

4.90 

887 

NA 

5.65 

NA 

5.21 

568 

7.57 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

17.64 

309 

3.88 

0.00 

473 

NA 

399 

5.29 

6.28 

7.46 

515 

7.20 

974 

333 

6.93 

942 

640 

NA 

NA 

NA 

NA 

NA 


6.01 

19.35 

21.62 

40.74 

44.67 

53.47 

41.87 

43.25 

49.71 

3.77 

4.45 

5.54 

8.30 

8.46 

5.95 

0.00 

263 

3.28 

5.36 

000 

0.00 

3.51 

6.59 

3.77 

512 

7.25 

5.71 

652 

0.00 

000 

565 

572 

0.00 

2.66 

3.91 

433 

490 

8.87 

12.72 

5.11 

16.11 

463 

4.80 

716 

23.11 

23.34 

25.25 

18.47 

14.16 

1944 

20.26 

18.31 

14.54 

17.64 

2.41 

3.04 

0.00 

3.97 

11.82 

3.32 

4.65 

4.07 

588 

342 

7.20 

974 

1.23 

6.87 

942 

6.40 

17.98 

30.62 

35  07 

24  46 

37.66 


090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
010 
090 
090 
090 
YYY 
010 
010 
010 
000 
000 
010 
090 
010 
010 
090 
010 
010 
000 
000 
090 
090 
YYY 
010 
010 
010 
010 
090 
090 
090 
090 
010 
010 
010 
000 
090 
090 
090 
090 
090 
090 
090 
000 
090 
010 
010 
YYY 
010 
090 
010 
010 
090 
090 
010 
090 
090 
000 
010 
090 
090 
090 
090 
060 
090 
090 


'  CPT  codes  and  d«scnptions  only  art  copynght  2002  Amencan  Madical  Associatioo  All  Rights  Resen/ed  Applicable  KARS/DFARS  Apply 
'Copyright  2002  American  Dental  Association  All  nghts  reserved 
'  *  Indicates  RVUs  are  rx>t  used  for  Medicare  payment 


'  CPT  codes  ana  bescnptions  only  are  copynght  2002  Amencan  Medical  Association  All  Rights  Reserved  Applicat>le  FARS/DFARS  Apply 
'  Copynght  2002  Amencan  Dental  Assoaation  All  rigfits  reserved 
'  ♦  Indicates  RVUs  are  not  used  lor  Medicare  rav~^p"• 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPT  V 
HCPCS* 


42440 

42450 

42500 

42505 

42507 

42508 

42509 

42510 

42550 

42600 

42650 

42660 

42665 

42699 

42700 

42720 

42725 

42800 

42802 

42804 

42806 

42806 

42809 

42810 

42815 

42820 

42821 

42825 

42826 

42830 

42831 

42835 

42836 

42842 

42844 

42845 

42860 

42870 

42890 

42892 

42894 

42900 

42960 

42953 

42955 

42960 

42961 

42962 

42970 

42971 

42972 

42999 

43020 

43030 

43045 

43100 

43101 

43107 

43108 

43112 

43113 

43116 

43117 

43118 

43121 

43122 

43123 

43124 

43130 

43135 

43200 

43201 

43202 

43204 

43205 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descnption 


Excise  submaxillary  gland  

Excise  sublingual  gland    

Repair  salivary  duct  

Repair  salivary  duct 

Parotid  duct  diversion 

Parotid  duct  diversion 

Parotid  duct  diversion 

Parotid  duct  diversion  

Injection  lor  salivary  x-ray  

Closure  of  salivary  hstula  

Dilation  of  salivary  duct    

Dilation  ot  salivary  duct  

Ligation  ot  salivary  duct    

Salivary  surgery  procedure  

Drair^age  of  tonsil  abscess 

Drainage  of  throat  abscess  

Drainage  of  throat  abscess  

Biopsy  of  throat  

Biopsy  of  throat  

Biopsy  of  upper  noseAhroat  

Biopsy  of  upper  nose/throat  

Excise  pharynx  lesion         

Remove  pharynx  foreign  body 

Exasion  of  necK  cysl 

Excision  of  neck  cyst 

Remove  tonsils  and  adenoids 
Remove  tonsils  and  adenoids  . 

Removal  of  tonsils    

Removal  of  tonsils    

Removal  of  adenoids  

Removal  of  adenoids  

Removal  of  adenctds  

Rerrxjval  of  adenoids  

Extensive  surgery  of  throat  

Extensive  surgery  of  throat  

Extensive  surgery  of  throat  

Excision  ot  tonsil  tags      

ExciSKXi  of  lingual  tonsil    

Partial  removal  of  pharynx  

Revision  ol  pharyngeal  walls 
Revision  of  pharyngeal  walls    . 

Repair  throat  woorxj  

Reconstruction  of  throat  

Repair  throat,  esophagus  

Surgical  opening  of  throat  

Control  throat  Weeding     

Control  throat  tileeding      

Control  throat  b(eedir>g     

Control  nose/throat  bleeding  ... 
Control  nose/throat  bleeding 
Control  nos«/throat  bleeding 

Throat  surgery  procedure 

Incision  ol  esopfiagus      

Throat  muscle  surgery   

Inasion  of  esopfiagus  

Excision  of  esophagus  lesion  .. 
Excision  of  esophiagus  lesion  . 

Removal  ot  esophagus     

Removal  of  esophiagus     

Removal  ot  esopfiagus    

RefT>oval  of  esophagus     

Partial  removal  of  esophagus  . 
Partial  removal  of  esophagus 
Partial  removal  of  esophagus 
Partial  removal  of  esophagus 
Partial  removal  of  esophagus 
Partial  removal  of  esoptiagus 
Removal  ol  esophagus 
Removal  of  esophagus  pouch 
Removal  ot  esoptiagus  pouch 

Esopt^gus  endoscopy     

Esoph  scope  w/submucous  inj 
Esophagus  endoscopy,  biopsy 
Esoph  scope  w/sderosts  in) 
Esophagus  endoscopy/ligation 


Ph' 


lysician 
Worit 
RVUss 


6.97 

462 

4.30 

618 

6.11 

910 

11.54 

8.15 

125 

4.82 

0.77 

1  13 

2.53 

000 

1  62 

542 

10.72 

1.39 

1  54 

1.24 

158 

230 

1.81 

3.25 

707 

3.91 

429 

342 

338 

2.57 

2.71 

230 

318 

876 

-14.31 

2429 

2.22 

540 

1294 

15  83 

22  88 

5.25 

810 

8.96 

7.39 

233 

559 

714 

543 

621 

7.20 

000 

809 

769 

2012 

919 

16.24 

40  00 

3419 

43  50 

35  27 

31  22 

40  00 

33  20 

2919 

40  00 

33  20 

27  32 

11.75 

1610 

1  59 

209 

1  89 

3.77 

3.79 


Non- 

FaciMy 

PE  RVUs 


Facility 

PE 
RVUs 


NA 

478 

484 

546 

NA 

NA 

NA 

NA 

12  74 

630 

1.09 

1  18 

3.51 

0.00 

327 

488 

NA 

309 

318 

305 

352 

506 

350 

552 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1^ 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

f^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
7  97 
444 
625 
NA 
NA 


598 
478 
484 
546 
598 
812 
965 
7.09 
0.43 
567 
040 
1  18 
3.51 
0.00 
1  88 
476 
852 
262 
270 
257 
276 
315 
1  74 
450 
658 
335 
423 
369 
375 
242 
2.55 
315 
368 
782 
11  36 
1744 
308 
6  10 
1082 
1234 
16  97 
3  76 
752 
899 
653 
2.11 
5.27 
618 
3.77 
581 
554 
000 
646 
693 
1108 
720 
862 
1802 

15  85 
19  49 

16  48 
1882 

17  09 
1540 
1336 
1729 
15  82 
14.94 

8.86 
991 
1  18 
127 
1  13 
167 
168 
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Mal- 
practice 
RVUs 


051 
034 
030 
044 
066 
0.64 
1.24 
057 
0.06 
034 
0.06 
0.07 
017 
0.00 
012 
039 
080 
010 
0.11 
009 
012 
017 
013 
025 
053 
0.28 
0.30 
0.24 
023 
018 
0.19 
017 
0.22 
061 
1  04 
1  76 
0.16 
038 

0  91 

1  14 
164 
0.39 
058 
073 
0.63 
017 
0.40 
0.51 
0.37 
045 
054 
000 
070 
060 
2.15 
079 
181 
329 
378 
367 
433 
262 
351 
356 
3.44 
327 
3.96 
295 
106 
1.85 
Oil 
0.12 
012 
0.18 
0.17 


Non- 
Facility 
Total 


NA 

974 

9.44 

12.08 

NA 

NA 

NA 

W< 

1405 

11  46 

1  92 

238 

621 

000 

501 

10.69 

NA 

4.58 

4.83 

438 

522 

753 

544 

902 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

nX 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
967 
665 
826 
NA 
NA 


Facility 
Total 


Global 


CPTV 
HCPCS= 


13.46 

974 

944 

12.08 

12.75 

17  86 

22  43 

15.81 

1.74 

1083 

1  23 

238 

6.21 

000 

362 

10  57 
20  04 

4.11 
435 
390 
446 
562 
368 
800 

14  18 
754 
882 
735 
736 
517 
545 
562 
708 

1719 

26.71 

4349 

546 

11  88 
24  67 
2931 
41  49 

940 
1620 
1868 
1455 

461 
11  26 
13.83 

957 
1247 
1328 

000 

15  25 
1522 
33  35 
17  18 
2667 
61  31 
53  82 
66  66 
56  08 
52  66 
60  60 
5216 
4599 
60  56 
52  98 
45.21 
2167 
27  86 

288 
348 
314 
5.62 
5.64 


090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
000 
000 
090 
YYY 
010 
010 
090 
010 
010 
010 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
010 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 


43215 
43216 
43217 
43219 
43220 
43226 
43227 
43228 
43231 
43232 
43234 
43235 
43236 
43239 
43240 
43241 
43242 
43243 
43244 
43245 
43246 
43247 
43248 
43249 
43250 
43251 
43255 
43256 
43258 
43259 
43260 
43261 
43262 
43263 
43264 
43265 
43267 
43268 
43269 
43271 
43272 
43280 
43289 
43300 
43305 
43310 
43312 
43313 
43314 
43320 
43324 
43325 
43326 
43330 
43331 
43340 
43341 
43350 
43351 
43352 
43360 
43361 
43400 
43401 
43405 
43410 
43415 
43420 
43425 
43450 
43453 
43456 
43458 
43460 
43496 


MOD 


Status 


Descnption 


Esophagus  endoscopy  

Esophagus  endoscopy /lesion  ... 

Esophagus  endoscopy      

Esophagus  enooscopv        

Esoph  enOoscopv  dilation  

Esoph  endoscopy  dilation  

Esoph  enooscopv    'epa'    

Esoph  enooscopv    aDiat'On  

Esoph  endoscope  a  as  exar"    , 
Esoph  enooscopv  a  j^  "  !:« 
Upper  Gl  endoscopy    e«a"- 
Uppr  gi  endoscopy    diagnos^' 
Uppr  gi  scope  w  sjbmuc  :n, 
Upper  Gt  enooscopv  biopsy   ... 
Esoph  endoscope  w  drain  cyst 
Upper  Ql  endoscopy  with  tut* 
Uppr  gi  endoscopy  w/us  tn  bx  . 
Upper  gi  endoscopy  &  inject   . . 
Upper  GI  endoscopy /ligation  .... 

Uppr  gi  scope  dilate  strictr  

Place  gastrostomy  tube  

Operative  upper  GI  endoscopy 
Uppr  gi  endoscopy/guide  wire  ., 

Esoph  endoscopy,  dilation  

Upper  GI  endoscopy/tumor  

Operative  upper  GI  endoscopy 
Operative  upper  GI  endoscopy 
Uppr  gi  endoscopy  w  stent  .. 
Operative  upper  GI  endoscopy 
Endoscopic  ultrasound  exam  .. 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
ErKJo  cholangiopancreatograph 
Endo  cholangiopancreatograph 

Laparoscopy  tundoplasty  

Laparoscope  proc.  esoph 

Reipair  of  esophagus  

Repair  esophagus  and  fistula  . 

Repair  of  esophagus        

Repair  esophagus  and  fistula  . 

Esophagoplasty  congenital  

Tracheo-esophagoplasty  cong 
Fuse  esophagus  &  stomach     . 
Revise  esophagus  &  stomach 
Revise  esophagus  &  stomach 
Revise  esophagus  &  stomach 

Repair  of  esophagus  

Repair  of  esophagus  

Fuse  esophagus  &  intestine  .... 
Fuse  esophagus  &  Intestine  ... 
Surgical  opening  esophagus  . 
Surgical  opening  esophagus  .. 
Surgical  opening,  esophagus  .. 

Gastrointestinal  repair     

Gastrointestinal  repair  

Ligate  esophagus  veins  

Esophagus  surgery  for  veins  .. 

Ligate/staple  esophagus  

Repair  esophagus  wound  

Repair  esophagus  Mourxl  

Repair  esophagus  opening  

Repair  esophagus  opening  

Dilate  esophagus  

Dilate  esophagus 

Dilate  esophagus  

Dilate  esophagus 

Pressure  treatment  esophagus 
Free  jejunum  flap,  microvasc  .. 


Physician 
Work 
RVUs3 


2.60 

2.40 

2.90 

2.80 

2.10 

2.34 

3.60 

3.77 

3.19 

4.48 

2.01 

2.39 

2.92 

2.87 

6.86 

2.59 

7.31 

4.57 

5.05 

3.18 

4.33 

3.39 

3.15 

2.90 

3.20 

3.70 

4.82 

4.35 

4.55 

4.89 

5.96 

6.27 

7.39 

7.29 

8.90 

10.02 

7.39 

7.39 

8.21 

7.39 

7.39 

17.25 

0.00 

9.14 

17.39 

25  39 

28  42 

45.28 

50.27 

19.93 

20.57 

20.06 

19.74 

19.77 

20.13 

19.61 

20.85 

15.78 

18.35 

15.26 

35.70 

40.50 

21.20 

22.09 

20.01 

13.47 

25.00 

14.35 

21.03 

1.38 

1.51 

2.57 

3.06 

3.80 

0.00 


Non- 
Facility 
PE  RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4.28 
5.85 
4.70 
6.17 
NA 
NA 
NA 
NA 
NA 
13.87 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.38 
NA 
NA 
NA 
NA 
0.00 


Fadlity 

PE 
RVUs 


Mal- 
practice 
RVUs 


Non- 

FaciliTy 

Total 


Facility 
Total 


Global 


1.23 

1.18 

1.33 

1.40 

1.10 

1.17 

1.60 

1.72 

1.57 

2.10 

1.04 

1.06 

1.26 

1.23 

2.70 

1.14 

283 

1.86 

2.03 

1.34 

1  76 

142 

1.35 

126 

1.35 

1.53 

1.95 

1.77 

1.85 

1.95 

244 

255 

2.96 

293 

3.49 

3.89 

2.96 

2.96 

3.24 

2.95 

2.96 

8.20 

000 

7.25 

1270 

1466 

1820 

21  66 

2368 

10  45 

9.48 

9.85 

10.49 

9.56 

11.13 

10.61 

1208 

10.17 

10.61 

972 

16.54 

18.38 

10.34 

1035 

9.51 

893 

12.26 

6.92 

11.22 

0.62 

0.67 

1.04 

123 

1.50 

0.00 


0  17 
0.15 
0.17 
0.16 
0.12 
0.12 
0.18 
0.25 
0.20 
0.26 
0.13 
0.13 
0.14 
0.14 
0.36 
0.14 
0.29 
0.21 
0.21 
018 
0.24 
0.17 
0.15 
015 
0.17 
0.19 
0.20 
0.23 
0.22 
0.22 
0.27 
0.29 
0.34 
0.28 
0.41 
0.42 
0.34 
0.34 
0.28 
0.34 
0.34 

1  76. 
000 
0.85 
1.36 
3.18 
338 
5  43 
553 
1.59 
1  72 
1.65 
1.84 
1.52 
1.93 
1.53 
2.14 
1.15 
1.51 
1.28 
3.00 
352 
0.99 
1.73 
163 
1.15 
1.92 
086 
2.03 
0.07 
0.08 
0.14 
0.17 
0.21 
000 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
642 
8.37 
776 
9.18 
NA 
NA 
NA 
NA 
NA 
17.23 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA  ; 
NA  ; 
NA  I 

na! 

NA  I 

NA  I 

NA  ' 

NA 

NA  ' 

NA 

NA 

NA 

NA 

NA 

NA^ 

NA 

283 
NA 
NA 
NA 
NA 

0.00 


4.00 

373 

4.40 

4.36 

332 

3.63 

5.38 

5.74 

4.96 

6.84 

3.18 

3.58 

4.32 

4.24 

9.92 

3.87 

10.43 

664 

7.29 

4.70 

6.32 

496 

465 

4.31 

4.72 

5.42 

6.97 

6.35 

6.62 

7,06 

867 

911 

10.66- 

10.50 

12.80 

14.33 

10.69 

10.69 

1173 

10.68 

1069 

27.21 

0.00 

1754 

31.45 

43.23 

50.00 

72.37 

79.48 

31.97 

31.77 

31.56 

32.07 

30.85 

3319 

31.75 

35.07 

27  10 

3047 

26  26 

55.24 

62  40 

32.53 

34.17 

31  15 

23  55 

39.18 

2413 

34.28 

2.07 

2.26 

375 

446 

5.51 

0.00 


000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
YYY 
000 
090 
090 
090 
090 
080 
090 
090 
090 
060 
090 
090 
090 
000 
000 
000 
000 
000 
090 
090 
090 
090 
000 
090 
090 
000 
000 
000 
000 
000 
000 
000 


'  CPT  codas  and  descriptions  only  are  copyngW  2002  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
'Copyright  2002  American  [Jental  Association  All  nghts  reserved 
'  +  Indicates  RVUs  are  not  used  tor  Medicare  payment 


'  CPT  codes  and  descnptions  only  are  copyright  2002  Amencan  Medical  Assoaation  All  Rtghis  Reserved  Applicable  FARS/DFARS  Apply 
'  Copynghl  2002  Amencan  Dental  Association  All  nghts  resented 
^  » Indicates  RVUs  are  not  used  for  Medicare  payment 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information — Continued 


CPTV 
HCPCS* 


43499 
43500   . 
43501 
43502   , 
43510 
43520  . 
43600 
43605  . 

43610  .. 

43611  .... 
43620 
43621  .  .. 
43622 

43631  . 

43632  . 
43633 

43634  . 

43635  ... 
43638 
43639 

43640  .. 

43641  . 

43651  .. 

43652  .  .. 
43653 
43659 
43750 
43752 
43760 
43761 
43800 
43810  . 
43820 
43825 
43830 
43831 
43832 
43840 
43842 
43843 
43846 
43847 
43848 
43850 
43855 
43860 
43865 
43870 
43880 
43999 
44005 
44010  .. 
44015  . 
44020 
44021  . 
44025 
44050 
44055 
44100 

44110  .... 

44111  .. 
44120   . 
44121 
44125  ,. 
44126 
44127  . 
44128 
44130 
44132   . 
44133 
44135 
44136 
44139 
44140 
44141 


MOO 


Status 


Oescnption 


Esophagus  surgery  procedure 
Surgical  open.ng  ot  slomach  .. 

Surgical  repair  of  slomach  

Surgical  repair  o(  slomach  

Surgical  opening  of  stomacfi  .. 

Incision  of  pyloric  musc'e  

Biopsy  of  stomach  

Biopsy  of  stomach  

Excision  of  stomach  lesion 

Excision  of  stomach  lesion 

Removal  of  stomach  

Removal  of  stomach  

RemovaU  of  stomach    

Removal  of  stomach,  partial  .. 
Removal  of  stomach,  partial  .. 
Removal  of  stomach,  partial  .. 
RerrK)val  of  stomach,  partial  .. 
Removal  of  stomach,  partial  .. 
Removal  ot  stomach,  partial  .. 
Removal  ot  stomach,  partial  .. 

Vagotomy  &  pylorus  repair 

Vagotomy  &  pylorus  repair 

Laparoscopy.  vagus  nerve  

Laparoscopy.  vagus  nerve  

Laparoscopy.  gastrostomy  ..... 

Laparoscope  proc,  stom     

Place  gastrostomy  lube     

t^sal/orogastnc  w/stent     

Change  gastrostomy  tube  

Reposition  gastrostomy  tutw  . 

Reconstruction  of  pylorus   

Fusion  of  stomach  and  bowel 
Fusion  of  stomach  and  txjwel 
Fusion  of  stomach  and  tiowel 

Ftace  gastrostomy  tube  

Place  gastrostomy  tube 

Place  gastrostomy  tube     

Repair  of  stomach  lesion    

Gastroplasty  for  obesity 
Gastroplasty  lor  obesity 

Gastric  bypass  tor  obesity  

Gastric  bypass  for  obesity 

Revision  gastroplasty        

Revise  stomach  bowel  fusion 
Revise  stomach -bowel  fusion 
Revise  stomach -tx>wel  fusion 
Ftovise  slomach  twwel  fusion 

Repair  stomach  opening     

Repair  stomach-bowel  fistula 
Stomach  surgery  procedure  .. 
Freeing  of  tiowel  adhesion  .... 

Incision  ot  smalt  tmwel        

Insert  needle  cath  txjwel     

Explore  small  intestine        

Decompress  small  bowel    

Incision  of  large  bowel      

Reduce  tiowel  obstruction  

Con-ect  malrotation  o(  bowal  . 

Biopsy  of  txjwel  

Exase  inteslne  lesion<s)   

Excision  o>  bowel  lesion(s)  .... 
Ftomoval  of  small  intestme  .... 
Removal  ot  small  intestine  .... 
Removal  of  smaM  intestine  .... 
Enterectomy  w/o  taper,  cong 
Enterectomy  w/taper.  cong  ... 
Enterectomy  cong.  add-on  .... 

Bowel  to  bowel  fusion       

Enterectomy.  cadaver  donor  . 

Enterectomy.  live  donor    

Intestine  transplnt.  cadaver  ... 

Intestine  transptant.  liva  „ 

Mobilization  of  colon   

Partial  removal  ot  coton    

Partial  rerrxival  of  colon     


Physician 
WotV 
RVUs3 


000 

11  05 

20.04 

23.13 

13.08 

999 

1  91 

11.98 

1460 

17.84 

30  04 

30.73 

32.53 

22.59 

22.59 

2310 

25.12 

2.06 

29.00 

29.65 

1702 

1727 

1015 

1215 

773 

000 

449 

000 

1  10 

201 

13.69 

1465 

15  37 

1922 

953 

7.84 

1560 

1556 

18.47 

1865 

24  05 

26  92 

29  39 

24  72 

26  16 


Uoo- 

Facility 

PE  RVUs 


Faality 

PE 
RVUs 


0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
000 
1  42 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
000 
000 
000 
NA 
NA 
NA 


000 

5.08 

860 

977 

,  7  53 

581 

1.02 

539 

669 

793 

1269 

1288 

13  48 

945 

946 

964 

10.41 

072 

11  77 

1201 

752 

763 

459 

537 

4  23 

000 

262 

000 

046 

080 

644 

674 

696 

SX 

491 

428 

746 

702 

11.21 

1081 

13  23 

1486 

1591 

1014 

10  73 

1030 

1085 

505 

10  67 

000 

720 

632 

0  91 
640 
684 
6  49 
642 
920 

1  06 
569 
705 
745 
1  56 
764 

1779 
20  28 
1  73 
657 
000 
000 
000 
000 
0  78 
886 
1020 


Mal- 
practice 
RVUs 


000 

084 

1.55 

1.83 

0.90 

084 

Oil 

093 

1  14 

1  38 

229 

236 

248 

1  99 

200 

2.05 

2.18 

02^ 

224 

2.31 

1  51 

1  53 

103 

125 

078 

000 

033 

000 

007 

010 

1  07 

1  10 

1  18 

150 

069 

081 

1  13 

120 

1  51 

1  53 

1  96 

214 

239 

197 

201 

203 

215 

071 

194 

000 

139 

1  06 

025 

120 

1  18 

121 

1  15 

1  32 

0  12 

too 

122 
146 
046 

1  49 
036 
041 
045 
1.23 
0.00 
000 
000 
000 

0  21 

2  14 

1  95 


fvion- 

Faality 

Total 


0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
NA 
000 
259 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
000 
000 
000 
NA 
NA 
NA 


Facility 
Total 


0.00 
1697 
3019 
34  73 
21.51 
16.64 

304 
1830 

22  43 
27  15 
45  02 
4597 
48.49 
34  03 
34  05 
34  79 
37.71 

299 

4301 

4397 

26  05 

26  43 

1577 

1877 

1274 

000 

744 

000 

1  63 

2.91 

21.20 

2249 

2351 

29  02 
15  13 
1293 
24  19 

23  78 

31  19 

30  99 
3924 
43  92 
47  69 

36  83 

38  90 

37  33 

39  52 
15  45 
37  26 

000 

24  82 
1989 

378 

21  59 

22  10 
2198 
2160 
32.52 

319 

1850 

22  56 

2591 

647 

26  67 

53  65 

61.69 

663 

22  29 

0.00 

000 

000 

000 

322 

32  00 

31  66 


Global 


CRT'. 
HCPCS^ 


MOD       Status 


YYY 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

090 
090 
090 
090 
090 
090 
090 
YYY 
010 
XXX 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
000 
.090 
090 
090 
ZZZ 
090 
090 
090 
ZZZ 
090 
XXX 
XXX 
XXX 
XXX 
ZZZ 
090 
090 


44143 
44  M.: 
44146 

44146  . 

44147  . 

44150  . 

44151  . 

44152  . 

44153  . 

44155  . 

44156  . 
44160  . 
44200 

44201  . 

44202  . 
44203 
44204 

44205  . 

44206  . 

44207  . 

44208  . 

44209  . 

44210  . 

44211  . 

44212  . 

44238  . 

44239  . 
44300 
44310 
44312 
44314 
44316 
44320 
44322 
44340 
44345 
44346 
44360 
44361 
44363 
44364 
44365 
44366 
44369 
44370 
44372 
44373 
44376 
44377 
44378 
44379 
44380 
44382 
44383 
44385 
44386 
44388 
44389 
44390 
44391 
44392 
44393 
44394 
44397 
44500 
44602 
44603 
44604 
44605 
44615 
44620 
44625 
44626 
44640 
44650 


Description 


Partial  removal  of  colon  

Partial  removal  ot  colon   

Partial  removal  of  coton  

Partial  removal  of  colon  

Partial  removal  of  colon  

Removal  of  coton   

Removal  of  colon/ileostomy  

Removal  of  colon/ileostomy  .... 
Removal  of  colon.'ileostomy  .... 

Removal  of  colon  ileostomy  

Removal  of  colon  ileostomy  ..... 

Removal  of  colon  , 

Laparoscopy  enteroiysis  , 

Laparoscopy,  jejunostomy 

Lap  resect  s/intestine  singi 

Lap  resect  s/mtestine,  addl  

Laparo  partial  colectomy  

Lap  colectoniy  part  wAileum  . . 
Lap  part  colectomy  w'stoma  . 
L  coleclomy,  coloproctostomy  .. 
L  colectomy  coloproctostomy  .. 
Laparoscope  proc  intestine  .. 
Laparo  total  proctocolectomy  .. 
Laparo  total  proctocolectomy  .. 
Laparo  total  proctocolectomy  .. 
Laparoscope  proc.  intestine  .... 

Laparoscope  proc,  rectum  

Op)en  bowel  to  skin  

Ileostomy/jejunostomy  

Revision  of  ileostomy  

Revision  of  ileostomy  

Devise  bowel  p>oucfi  

Colostomy  

Colostomy  with  biopsies 

Revision  of  colostomy    

Revlston  of  colostomy  

Reviston  of  colostomy  

Small  bowel  endoscopy  

Small  bowel  endoscopy/t>iopsy 

Small  bowel  endoscopy  

Small  bowel  endoscopy  

Small  bowel  endoscopy  

SmaU  bowel  endoscopy  

Small  bowel  endoscopy  

Small  bowel  endoscopy/stent  .. 

Small  bowel  endoscopy  

Small  tx>wel  endoscopy  

SmaM  bowel  endoscopy  

SmaM  bowel  endoscopy/biopsy 

Small  bowel  endoscopy  

S  bowel  endoscope  w/stent '.... 

Small  bowel  endoscopy  

Small  t>owel  endoscopy  

lleoscopy  w/stent 

Endoscopy  of  bowel  pouch  

Endoscopy,  bowel  pouch/biop 

Colon  endoscopy 

Colonoscopy  witti  biopsy 

Colonoscopy  for  foreign  body  . 

Colonoscopy  for  bleeding 

Colonoscopy  &  polypectomy  ... 
ColorK>8Copy.  lesion  removal  .. 

Colonoscopy  w/snare      

Colonoscopy  wstent  

Intro,  gastrointestinal  tube 

Suture  small  intestine  

Suture,  small  intestine  

Suture,  large  intestine  

Repair  of  bowel  lesion  

Intestinal  sthcturoplasty  

Repair  bowel  opening  

Repair  bowel  opening  

Repair  bowel  opening  

Repair  bowel-skin  fistula  

Repair  t)Owel  fistula  


Physician 
Worfc 
RVUs^ 


22  99 

21.53 

26.42 

27.54 

20.71 

23.95 

26.88 

27.83 

30  59 

27.86 

30.79 

18.62 

14.44 

9.78 

22.04 

4.45 

25.08 

22.23 

27.00 

30.00 

32.00 

0.00 

28.00 

35.00 

32.50 

0.00 

0.00 

12.11 

15.95 

8.02 

15.05 

21.09 

17.64 

11.98 

7.72 

15.43 

16.99 

2.59 

2.87 

3.50 

374 

3.31 

4.41 

4.52 

480 

4.41 

3.50 

5.26 

5.53 

7.13 

7.47 

1.05 

1.27 

2.94 

1.82 

2.12 

2.62 

3.13 

3.83 

4.32 

3.82 

4.84 

4.43 

4.71 

0.49 

16.03 

18.66 

16.03 

19.53 

15.93 

12.20 

15.05 

25  36 

21.65 

22.57 


f^on- 

Faciiity 

PERVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
0.00 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4.53 
599 
6.49 
7.24 
6.96 
6.01 
7.44 
776 
7.96 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


Non- 

Facility 

Total 


FadHty 
Total 


10.89 

9.70 

11.04 

13.12 

885 

12.20 

13.55 

11.94 

14.74 

13.56 

15.19 

7.93 

638 

463 

9.14 

1.56 

10.21 

9.07 

11.22 

11.82 

13  42 

0.00 

1211 

1502 

14.16 

0.00 

0.00 

563 

6.88 

4.09 

6.71 

8.71 

7.83 

875 

4.35 

7.03 

754 

1.36 

1.45 

1.64 

1  76 

1.63 

201 

2.01 

215 

200 

1.72 

2.30 

2.43 

2.99 

3.11 

0.78 

0.87 

142 

096 

109 

1.38 

1.51 

173 

173 

1.74 

2.12 

1.96 

206 

0.36 

663 

752 

6.69 

866 

6.89 

5.48 

649 

10.09 

8.82 

913 


2  02 
1.89 
222 

2.20 

1  74 

2  05 
1.97 
236 
233 
2.26 
2.19 
1.86 
1.46 
0.97 
216 
0.46 
2.55 
2.23 
2.02 
2.22 
2.20 
0.00 
2  05 
233 
226 
0.00 
000 
0.88 
1.13 
0.54 
099 
1.41 
1.28 
1.18 
0.56 
1.11 
1.20 
0.14 
0.15 
0.19 
0.21 
0.18 
0.22 
0.23 
0.21 
0.27 
0.19 
0.29 
0.28 
0.37 
0.38 
0.08 
0.09 
0.13 
0.12 
0.15 
0.18 
018 
0.22 
023 
0.23 
0.27 
0.26 
0.28 
0.02 
1.07 
1.39 
1.42 
1.54 
1.39 
1.05 
1.30 
2.53 
1.46 
1.49 


NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
NA 
NA 
NA 
000 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
6.47 
826 
949 
10.55 
11.01 
10.56 
11.49 
12.87 
12.65 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


35.90 
3312 
39.68 
42.86 
31.30 
38.20 
42.40 
42.13 
47  66 
43  68 
48.17 
28.41 
22.28 
15.38 
33.34 
647 
37.84 
33.53 
40.24 
44.04 

47  62 
0.00 

42.16 
52  35 

48  92 
0.00 
0.00 

18.62 

23.96 

12.65 

22  75 

31.21 

26  75 

2191 

12.63 

23.57 

25  73 

4.09 

4.47 

5.33 

5.71 

512 

6.64 

6.76 

7.16 

6.68 

5.41 

7.85 

824 

10.49 

1D.9e 

1.91 

2.23 

4.49 

2.90 

3.38 

4.38 

4.82 

5.78 

628 

5.79 

7.23 

6.67 

705 

087 

23.73 

27.57 

24.14 

29  73 

2421 

1873 

22  84 

37  98 

31.93 

3319 


Global 


090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 

ceo 

090 
000 
090 
ZZZ 
090 
090 
090 
090 
090 
YYY 
090 
000 
090 
YYY 
YYY 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000- 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 


<  CPT  codM  and  dMcnptions  only  ara  copyn^  2002  Anwncan  Mwkcal  Awocilicin  M  flighls  RM*rv«l  Apphcabl*  FARS/OFARS  Apply 
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Addendum  B.— Relative  Value  Units  ^RVUS)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS» 


44660  . 

44661 

44680 

44700 

44701 

44799 

44800 

44820  . 

44850 

44899 

44900 

44901 

44950 

44955 

44960 

44970 

44979 

45000 

45005 

45020 

45100 

45108 

45110 

45111  . 

45112  . 

45113  . 

45114  . 
45116 

45119  . 

45120  . 
45121 
45123 
45126 
45130 
45135 
45136 
45150 
45160 
45170 
45190 
45300 
45303 
45305 
45307 
45308 
45309 
45315 
45317 
453?0 
45321 
45327 
45330 
45331 
45332 
45333 
45334 
45335 
45337 
45338 
45339 
45340 
45341 
45342 
45345 
45355 
45378 
45378 
45379 
45380 
45381 
45382 
45383 
45384 
45385 
45386 


MOO 


53 


Status 


A 
A 
A 
A 
A 
C 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


DescnptKxi 


Repair  bo«vet-t>tadder  fistula  .... 
Repair  tx>wel-bladc>er  fistula  .... 

Surgical  revision  intestine   

Suspend  bowel  w/prostt>esis  ... 
Intraop  coloo  lavage  add-on  ... 
Intestine  surgery  procedure  .... 

Excision  of  tx)wel  pouch      

Excision  of  mesentery  lesion  .. 

Repair  of  mesentery  

Bowel  surgery  procedure    

Drain  app  at>scess,  open    

Dram  app  abscess,  percut  

Appendectomy        

Appendectomy  add-on  

Appendectomy  

Laparoecopy.  appendectomy  .. 

Laparoscope  proc.  app      

Drainage  of  pelvic  abscess  

Drainage  of  rectal  abscess  

Drainage  of  rectal  abscess  

Biopsy  of  rectum  

Removeil  of  anorectal  lesion  .... 

Removal  of  rectum         

Partial  removal  of  rectum  

Removal  of  rectum      

Partial  proctectomy  

Partial  rerr>oval  of  rectum  

Partial  rerrxjval  of  rectum    

Remove  rectum  w/reservoir  .... 

Rennoval  of  rectum        

Rennoval  of  rectum  and  coton  . 

Partial  proctectomy 

Pelvic  exenteration  

Excision  of  rectal  prolapse  

Excision  of  rectal  prolapse  

Exase  ileoanal  reservior  

Excision  of  rectal  stncture  

Excision  of  rectal  lesion  

ExasKxi  of  rectal  lesion  

Destruction,  rectal  tumor     

Proctosigmoidoscopy  dx     

Proctosigmoidoscopy  dilate  

Proctosigmoidoscopy  w/bx  

Proctosigmoidoscopy  fb      

Proctosigmoidoscopy  removal 
Proctosigmoidoscopy  removal 
Proctosigmoidoscopy  removal 
Proctosigmoidoscopy  bleed  .... 
Proctosigmoidoscopy  ablate  ... 
Proctosigmoidoscopy  volvul  ... 
Proctosigmoidoscopy  w/stent  . 

Diagnostic  sigmoidoscopy  

Sigmoidoscopy  and  biopsy  .... 
Sigmoidoscopy  w/fb  removal  . 
Sigmoidoscopy  A  polypectomy 
Sigmoidoscopy  for  bleeding  ... 
Sigmoidoscope  w/submuc  inj  . 
Sigmoidoscopy  &  decompress 
Sigmoidoscpy  w/tumr  remove 
Sigmoidoscopy  w/ablate  tumr 

Sig  w/balloon  dilation    

Sigmoidoscopy  w/ultrasound  .. 
Sigmoidoscopy  w/us  guide  bx 

SignrKiidoscopy  w/stent 

Surgical  colonoscopy  

Diagnostic  colonoscopy 

Diagnostic  colonoscopy 

ColOfxjscopy  w/fb  renrwval  

Colorwscopy  and  biopsy    

Colonoscope,  submucous  in|  . 
Colonoscopy/control  bleeding 
Lesion  removal  colonoscopy  .. 
Lesion  remove  colonoscopy  ... 
Lesion  removal  colonoscopy  .. 
Colonoscope  dilate  stncture  ... 


Ptiysiaan         rton-  Facility     |       Mal- 

WorV  Faality  PE  Practice 

RVUs^       PE  RVUs        RVUs  RVUs 


2136 

NA 

2481 

NA 

15.40 

NA 

16.11 

NA 

3.10 

NA 

0.00 

000 

1123 

NA 

12.09 

NA 

10  74 

NA 

0.00 

000 

10.14 

NA 

3.38 

NA 

10.00 

NA 

1.53 

NA 

12.34 

NA 

870 

NA 

000 

0.00 

4.52 

NA 

1.99 

4.51 

4.72 

NA 

3.68 

NA 

476 

NA 

28  00 

NA 

1648 

NA 

30.54 

r^ 

30.58 

NA 

27.32 

NA 

24  58 

NA 

30  84 

NA 

24.60 

NA 

27.04 

NA 

16.71 

NA 

45.16 

NA 

16.44 

NA 

19.28 

NA 

27  30 

NA 

5.67 

NA 

15.32 

NA 

11.49 

NA 

9.74 

NA 

038 

133 

0.44 

1  58 

101 

1  58 

0.94 

2.52 

083 

152 

2.01 

239 

1.40 

255 

1.50 

1  84 

1.58 

1  80 

1.17 

NA 

165 

NA 

096 

182 

1  15 

224 

1  79 

396 

1.79 

3.57 

273 

NA 

1.36 

248 

236 

1^ 

234 

429 

3.14 

326 

166 

719 

2.60 

NA 

4.06 

NA 

292 

NA 

352 

NA 

370 

803 

0.96 

1  82 

469 

834 

444 

846 

420 

615 

569 

9  73 

587 

934 

470 

907 

531 

9.24 

4.58 

15.29 

856 
980 
664 
688 
107 
000 
550 
563 
513 
000 
487 
451 
450 
055 
552 
422 
000 
308 
1  57 
338 
249 
3.02 
1251 
735 
12  07 
12.98 

11  19 
10.22 

12  85 
10.31 
11.34 

7.02 
1941 
693 
854 
1231 
306 
678 
539 
512 
0.23 
026 
045 
042 
039 
079 

0  59 
062 
066 
051 
086 
052 
0.53 
075 
075 
108 
065 
095 
095 

1  23 
076 
1  37 
1  81 
1  40 
124 
172 
052 
208 
200 
1  70 
223 
250 
209 
231 
184 


Non- 
Facility 
Total 


1.14 

1  53 

137 

1.21 

0.21 

000 

111 

103 

099 

000 

084 

017 

088 

016 

1  09 

088 

000 

037 

018 

041 

033 

0.46 

2.26 

1.60 

235 

213 

228 

200 

213 

2.28 

266 

104 

3.23 

1.12 

1  52 

272 

046 

107 

089 

076 

005 

006 

0.09 

0.15 

013 

017 

020 

020 

020 

017 

010 

005 

007 

Oil 

012 

016 

0  07 

015 

015 

017 

007 

020 

0.23 

0.15 

026 

020 

005 

025 

021 

021 

0.27 

032 

024 

028 

0.21 


NA 
NA 

NA 
NA 

000 
NA 
NA 
NA 

000 
NA 
t^ 
NA 
NA 
NA 
NA 

000 
NA 

668 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

1  76 
208 
2.68 
361 
248 
457 
4  15 
354 
358 

NA 

NA 

2.83 

346 

5.86 

548 

NA 

391 

NA 

6  78 

657 

892 

NA 

NA 

NA 

NA 

1193 

2  83 
13  28 
1311 
1056 
15  69 
15.53 
14.01 
1483 
20.08 


Faality 
Total 


Global 


3106 
36.14 
2341 

24  20 
438 
0.00 

1784 

1875 

1686 

000 

1585 

806 

1538 

224 

1895 

13  80 

000 

7.97 

3  74 

851 

6.50 

824 

42  77 

25  43 

44  96 
4569 

40  79 

36  80 

45  82 

37  19 

41  04 
24  77 
67  80 
24.49 
29  34 

42  33 
9.21 

23  17 
1777 
15.62 
0.66 
076 
1.55 
1  51 
1  35 
297 
219 
232 
244 
185 
261 
1.53 
1.75 
265 
266 
397 
208 
346 
344 
454 
249 
4.17 
610 
447 
502 
562 
1.53 
702 
665 
6.11 
819 
869 
703 
790 
663 


CPTV 
HCPCS* 


090 
090 
090 
090 
ZZZ 
YYY 
090 
090 
090 
YYY 
090 
000 
090 
ZZZ 
090 
090 
YYY 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


45387 
4SS(X 
4')S0'; 
45520 
4554f 
45541 
4655C: 
45660 
45562 
45563 
45800 
45805 
45820 
45825 
45900 
45905 
45910 
45915 
45999 
46020 
46030 
46040 
46045 
46050 
46060 
46070 
46080 
46063 
46200 
46210 
46211 
46220 
46221 
46230 
46250 
46255 
46257 
46258 
46260 
46261 
46262 
46270 
46275 
46280 
46285 
46288 
46320 
46500 
46600 
46604 
46606 
46608 
46610 
46611 
46612 
46614 
46615 
46700 
46705 
46706 
46715 
46716 
46730 
46735 
46740 
46742 
46744 
46746 
46748 
46750 
46751 
46753 
46754 
46760 
46761 


MOD 


Status 


Description 


Colonoscopy  w'stent  

Repaif  o(  'eclum        

Repaii  of  rectum 
Treatment  o*  rectai  p'oiapse 

Correct  rectai  prolapse         

Correct  rectal  proiapse       

Repair  rectura  remove  sigmoid 
Repair  oi  rectoceie 
Exploratioa  repair  o*  'ectum  .... 
Expioratioa  repair  of  'ectam  .... 

Repair  recfbiaoaer  fistuia  

Repair  fistula  w  cotostor^y  

Repai'  'ectourett-tra!  fistula 
Repair  fistula  wcolostor^^ 
ReOuctior  of  rectai  prolapse  ... 

Dilatior  o*  anai  sphincle-    

Dilation  of  rectal  nar'owng  

Remove  recia*  obstruction   

Rectum  surger>  proceOure 

Placement  of  setor"  

Removal  of  rectai  marve'    

Incision  of  'ecta:  abscess  

Incision  of  recta'  abscess  

Incision  of  ana!  abscess     

Incision  ot  reaa!  abscess  

Incision  of  anai  septur^      

Incision  of  ana^  spf^mcte'    

Incise  external  fiemorrtioid  

Removal  of  anai  fissure    

Removal  of  anai  crypt  

Removal  of  anai  cypts  

Ronx)val  of  anai  tag  

Ligation  of  riemorrnoid(s)  

Removal  of  anai  lags  

Hemorrtioidectomy     

HemorrtioiOectomy        

Remove  hemorrnoids  &  fissure 
Remove  tiemorrtioids  &  fistula 

Hemo'rnoidectomy      

Remove  hemorrtioids  &  fissure 
Remove  hemorrhoids  &  fistula 

Removal  of  anal  fistula      

Removal  ol  anal  fistula      , 

Removal  of  anal  fistula 

Removal  of  anal  fistula 

Repair  anal  fistula    

Rerrtoval  of  hemorrhoid  clot  .... 

Injection  into  hemontioid(s) 

Diagnostic  anoscopy  

Anoscopy  and  dilation  , 

Anoscopy  and  biopsy  

Anoscopy   remove  for  txxJy  .... 

Anoscopy.  remove  lesion  

Anoscopy  

Anoscopy,  renrwve  lesions  

Anoscopy,  control  bleeding 

Anoscopy  

Repair  of  anal  stricture  

Repair  of  anal  stricture  

Repr  of  anal  fistula  w/glue  

Repair  of  anovaginal  fistula 

Repair  ot  anovaginal  fistula 

Construction  of  absent  anus  ... 
Construction  of  absent  anus  ... 
Construction  of  absent  anus  ... 
Repair  ol  imperforated  anus  ... 

Repair  of  cloacal  anomaly 

Repair  of  cloacal  anomaly 

Repair  of  cloacal  anomaly 

Repair  of  anal  sphincter  

Repair  of  anal  sphincter  

Reconstruction  of  anus   

Removal  of  suture  from  anus  .. 

Repair  of  anal  sphincter  

Repair  of  anal  sphincter    


Physician 
Won( 
RVUs* 


5 

7 
7 
0 
16 
13 
23 
10 
15 
23 
17 
20 
18. 
21 
2 
2 
2 
3 
0 
2 
1 
4 
4 
1 
5 
2 
2 
1 
3 
2 
4 
1 
2 
2 
3 
4 
5 
5 
6 
7 
7 
3 
4 
5 
4 
7 
1 
1 
0 
1 
0. 
1. 
1 
1 

2, 

2 

2 

9 

6 

2 

7. 

15, 

26 

32 

30. 

35. 

52 

58 

64. 

10. 

8 

8 

2. 

14. 

13. 


Non- 
Facility 
PERVUs 


NA 

NA 

NA 

0.77 

NA 
NA 
NA 
NA 
MA 
NA 
f^ 

NA 

NA 

NA 

11.46 

15.87 

465 

000 

3.12 

300 

534 

NA 

352 

HA 

NA 

3.61 

466 

3.84 

508 

520 

1.26 

1.71 

426 

532 

6.00 

NA 

NA 

NA 

NA 

NA 

5.01 

466 

NA 

4.07 

NA 

386 

271 

0.80 

096 

087 

1.83 

1.42 

200 

245 

1.79 

1.73 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

544 

NA 

NA 


Facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


2.52 
4.14 
370 
019 
790 
678 
1015 
5  89 
7.30 
10.90 
791 
9.91 
815 
10.13 
1.02 
0.94 
1.12 
1.10 
0.00 
2.38 
1.19 
305 
2.77  I 
1.32 
3.71 
2.40 
1.60 
1.53 
235 
217 
288 
0.55 
1.07 
1.65 
2.65 
2.87 
3.05 
3.19 
3.92 
404 
4.26 
2.56 
2.76 
369 
2.60 
4.19 
1.54 
0.57 
0.15 
0.46 
0.28 
0.47 
047 
064 
0.84 
0.69 
094 
4.64 
4.06 
1.24 
423 
7.38 
12.23 
14.08 
12,64 
18.00 
21,43 
25.90 
26.75 
X5.63 
6.38 
4.01 
1.36 
7.07 
657 


0.33 
856 
0.50 
0.04 
1.17 
0.88 
1.58 
073 
1.15 
1.84 
1.14 
1.47 

1  17 
0.97 
017 
014 
0.14 
0.17 
000 
0.22 
Oil 
048 
040 
Oil 
0.52 
027 
023 
012 
OX 
0.26 
037 
0.14 
012 
0.22 
0.43 
0.51 
0.59 
0.64 
0.68 
070 
076 
036 
040 
050 
0.34 
0.60 
014 
012 
004 
009 
0.07 
013 
012 
015 
018 
0.14 
0.23 
0.56 
0,73 
0.17 
0.76 
1.30 

2  03 
264 
1  99 
263 
2.27 
251 
2.77 
0.69 
0.78 
0,58 
0,12 
086 
0,84 


Tow  '°"' 


NA 
NA 
NA 
1,36 
NA 
NA 
UA 
NA 
NA 
NA 

NA 

NA 

NA 

NA 

13,90 

1881 

796 

000 

624 

434 

10,78 

NA 

482 

NA 

NA 

633 

618 

756 

801 

982 

2,96 

3,87 

705 

964 

11.11 

UA 

NA 

NA 

NA 

NA 

9.09 

962 

NA 

850 

NA 

5.61 

444 

1.34 

2.36 

1  75 

347 

2.86 

396 

4.97 

3.94 

464 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

776 

NA 

NA 


876 

11.99 

11,78 

0,78 

25.34 

21  06 

34.73 

17.20 

23  83 

36.21 

26.82 

3216 

27.80 

32  35 

3.80 

338 

4  06 

4.41 

0.00 

550 

253 

849 

749 

262 

992 

538 

432 

3.05 

6.07 

5.t0 

750 

2.25 

3.23 

444 

6.97 

7.98 

9.04 

9.56 

10.97 

11,82 

12.52 

6.64 

772 

1017 

7.03 

11  92 

3,29 

230 

0  69 
1.86 

1  16 
211 
1,91 

2  60 
336 
284 
3,85 

14.33 
11.69 

3,80 
1219 
23  75 
41.01 
48  89 
44  53 
56  43 
7633 
86.63 
92  73 
16.57 
1593 
12.88 

3.^ 
22.36 
21.25 


Global 


000 
090 
090 
000 

060 
090 
090 
090 

oeo 

090 
090 
090 
090 
090 
010 
010 
010 
010 
YYY 
010 
010 
090 
090 
010 
090 
090 
010 
010 
090 
090 
090 
010 
010 
010 
090 
090 
090 
090 
090 
060 
090 
090 
090 
090 
090 
090 
010 
010 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
010 
090 
090 
090 
060 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
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'Copyrtght  2002  Amencan  Oantat  Aasocitiofi  AH  nghts  marvad 
>  *  Indicalas  RVUs  ara  not  usad  tor  Madlcara  paymant 


'  CPT  codes  and  descnpbons  only  are  copynght  2002  Amencan  Medical  /Vssociation.  M  Rights  Resen/efl  ApplicatJie  FARS/DFARS  Apply 
'  CopyngtTt  2002  Amencan  Dental  Association  All  rights  reserved 
3  ♦  Indicates  RVUs  are  not  used  for  Medicare  payment 


H(M)<H) 


1  (-(icl  ,ll     Kf'isliT 


/Vol    67,  No.  251 /Tuesday.  December  31,  2002/Rules  and  Regulations 


Federal  Register    V 


6".   N"(.     2t1     T; 


ICSilrtV 


neieiribnr  31,  20CI2/Rules  and  Regulations  H0091 


ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Cont 


nued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information — Continueo 


CPTV 
HCPCS» 


46762  . 

46900 

46910  . 

46916 

46917  . 

46922 

46924 

46934 

46935 

46936 

46937 

46938 

46940 

46942 

46945 

46946 

46999 

47000  . 

47001  ., 

47010  . 

47011  .. 
47015 
47100 
47120 
47122 
47125 
47130 
47133 
47134 
47135 
47136  . 
47300  . 
47350 
47360 
47361  . 
47362 
47370 
47371  . 
47379  . 
47380 
47381 
47382 

47399  . 

47400  . 
47420 
47425 
47460  . 
47480 
47490  . 
47500  . 
47505 
47510 
47511  . 
47525 
47530 
47550 
47552 

1  -553 

(.'554 

47555 

47556 

47560 

47561 

47562 

47563 

1^564 

I -'570 

47579  ' 

47600 

17605 

17610 

47612 

47620 

47630 

47700 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A  , 

A 

A 

A 

A 

A 

A 

A 

X 

R 

R 

R 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 


Oescnption 


Implant  artificial  sptiincter 

Destruction,  anal  leston(s) 

Destruction,  anal  lesion(s) 

Cryosurgery,  anal  lesion(8)  

Laser  surgery,  anal  lesions 

Exosion  o<  arval  lesKxi(s)  

Oestnjctioo^  anal  lesion(s) 

Destruction  of  tiemorrtxjKls  

Destruction  ot  hennorrtyxte  ... 
Destruction  ot  henr>orrt>oKj8 

Cryott>erapy  ot  rectal  leswo  

Cryott>erapy  ot  rectal  lesion  

Treatment  of  ana\  fissure  

Treatment  of  anal  tissure  

Ligation  ot  fiemorrtioids    

Ligation  of  hemorrtx>ic)s   

Anus  surgery  procedure  

^4eedle  biopsy  ot  liver     

h4eedle  biopsy,  liver  add-on  

Open  drainage,  liver  lesion  

Percut  drain  liver  lesion  , 

Inject/aspirate  Irver  cyst    , 

Wedge  biopsy  ot  hver     

Partial  rea>oval  ot  liver    

Extensive  removal  ot  liver  

Partial  removal  o(  liver     

Partial  removal  of  liver    

Removal  ot  donor  liver    

Partial  removal,  dorxsr  liver  

Transptanlalion  of  liver    

Transptantafion  ot  liver  

Surgery  for  liver  lesion  

Repair  liver  iwourxj  

Repair  liver  wound  

Repair  liver  wound  

Repair  liver  wound  

Laparo  ablate  liver  tumor  rf      .. 
Laparo  ablate  liver  cryosurg 
Laparoscope  procedure.  Irver  .. 
Open  ablate  Uver  lurrxx  rf 
Open  ablate  Mver  tumor  cryo  ... 

Percut  ablate  Irver  rf       

Uver  surgery  procedure  » 

Incision  ot  liver  duct   

Incision  of  bile  dud    

Inasion  ot  txle  dud    

Irxase  btle  dud  sptiinder 

Incision  of  galbladder     

Incision  of  gallbladder    

Iniednn  for  liver  x-rays  

Injedion  for  liver  x-rays    

Insert  catheter  bile  dud 

Insert  bile  dud  dram      

Cttange  biie  dud  catfietar 

Revise/reinsert  tMie  lube 

Bile  duct  endoscopy  add-on  ... 
Biliary  endoscopy  thru  skin  .. 
Biliary  endoscopy  ttiru  skin     ... 

Biliary  endoscopy  ttiru  skin  

Biliary  endoscopy  tfiru  skin  

Biliary  endoscopy  tfiru  skin  

Laparoscopy  w/ctiolangto  

Laparo  w/cfK>langio/biopsy  

Laparoscopic  ctiolecystedomy 
Laparo  ctioiecystectomy/graph 
Laparo  cholecysiectomy/expir 
Laparo  ctidecystoenterostomy 

Laparoscope  proc  biliary  

Removal  of  gallbladder  

Removal  ot  gallbladder  

Removal  ot  galK>ladder  

Removal  of  gallbladder  

Removal  ot  gallbladder  

Remove  bile  dud  stone  

Exploration  ot  bile  duds  


Ptiysictan 
Work 
RVUs» 


Non- 

FadMy 

PERVUs 


Facility 

PE 
RVUS 


Mal- 

Pradice 

RVUs 


1271 

NA 

191 

344 

186 

374 

186 

3.36 

186 

472 

186 

386 

276 

509 

351 

623 

243 

423 

3.69 

591 

269 

4  41 

466 

503 

232 

314 

2.04 

286 

1.84 

393 

258 

499 

000 

000 

190 

8  24 

190 

NA 

1601 

NA 

370 

NA 

1511 

NA 

1167 

NA 

35  50 

NA 

5513 

NA 

49  19 

NA 

53  35 

NA 

000 

000 

3915 

NA 

81  52 

NA 

68  60 

NA 

1506 

NA 

1956 

NA 

26  92 

NA 

47  12 

NA 

1851 

NA 

1969 

NA 

1969 

NA 

000 

000 

23  00 

NA 

2327 

NA 

1519 

NA 

000 

0.00 

3249 

NA 

1988 

NA 

1983 

NA 

1804 

NA 

10.82 

NA 

7.23 

NA 

196 

NA 

076 

265 

783 

NA 

1050 

NA 

555 

NA 

585 

NA 

302 

NA 

604 

NA 

635 

NA 

906 

NA 

756 

NA 

856 

NA 

489 

NA 

518 

NA 

1109 

NA 

11  94 

NA 

1423 

NA 

1258 

NA 

000 

000 

1358 

NA 

1469 

NA 

1882 

NA 

1878 

NA 

20  64 

NA 

911 

NA 

15  62 

NA 

572 

075 

146 

167 

1  52 

143 

1  69 

358 

086 

3.43 

1  77 

325 

081 

069 

2.15 

245 

000 

065 

067 

966 

4.38 

784 

630 

1655 

23  43 

2142 

22  88 

000 

1356 

42  52 

41.83 

753 

921 

f551 

1957 

954 

972 

972 

000 

11  01 

11  12 

6.2S 

000 

1444 

915 

922 

896 

6.58 

749 

066 

026 

469 

1037 

325 

493 

1  04 

244 

264 

344 

305 

339 

1  84 

213 

501 

527 

608 

5.50 

0.00 

667 

703 

859 

845 

912 

308 

851 


071 
013 
0.14 
009 
016 
017 
020 
026 
017 
0.30 
012 
0.40 
017 
014 
017 
022 
000 
009 
018 
065 
017 
086 

0  75 
2  29 
360 
318 
347 
000 
398 
813 
6.93 
097 
125 

1  71 
311 
122 
085 
0S5 
000 
085 
085 
1.14 
0.00 
182 
1  70 
1  60 
124 
085 
0.33 
009 
003 
036 
0.47 
024 
029 
OX 
0.42 
030 
074 
035 
038 
049 
049 
1  13 
1.21 
1.44 
1.28 
000 
1  16 
1.25 
1.61 
1.60 
1  77 
046 
1  40 


Non- 

Fadlity 

Total 


Facility 
Total 


NA 
548 
574 
5.31 
674 
589 
805 
10  00 
683 
990 
722 
1009 
563 
504 
594 
779 
000 
10  23 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
NA 
NA 
NA 
000 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
344 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


1914 

279 

346 

362 

354 

346 

465 

735 

346 

7  42 

458 

831 

330 

287 

416 

525 

000 

264 

2  75 

26  32 

825 

2381 

18  72 

54  34 

82  16 

73  79 

79  70 

000 

56  69 

132  17 

11736 

23  58 

30  02 

41   14 

69  80 

29  27 

30  26 
30  26 

000 

34  86 

3524 

22  58 

000 

48  75 

30  73 

30  65 

28  24 

18  25 

1505 

271 

1  05 

1288 

21  34 

904 

11.07 

436 

8.90 

9.29 

13.24 

10.96 

1233 

7.22 

780 

1723 

18.42 

21  75 

19.36 

000 

21  41 

22.97 

29.02 

28  83 

3153 

12  65 

25  53 


Gk3t>al 


CRT' 
HCPCS' 


MOD 


090 
010 
010 
010 
010 
010 
010 
090 
010 
090 
010 
090 
010 
010 
090 
090 
YYY 
000 
ZZZ 
090 
000 
090 
090 
090 
090 
090 
090 
XXX 
XXX 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
010 
YYY 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
010 
090 
ZZZ 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 


47701  .... 

47711  .... 

47712  .... 

47715  .... 

47716  .... 

47720  .... 

47721  .... 

47740  .... 

47741  .... 
47760  .... 
47765  .... 
47780  ... 
47785  ... 

47800  ... 

47801  .... 

47802  ... 
47900  .... 

47999  .... 

48000  .... 

48001  .... 
48005  .... 
48020  ... 
48100  .... 
48102  .... 
48120  ... 
46140  .... 

48145  .... 

48146  .... 
48148  .... 
48150  .... 

48152  .... 

48153  .... 

48154  .... 

48155  .... 
48160  ... 
48180  .... 
48400  .... 
48500  .... 

48510  ... 

48511  .... 
48520  .... 
48540  .... 
48545  .... 
48547  ... 
48550  .... 
48554  .... 
48556  .... 

48999  .... 

49000  .... 
49002  .... 
49010  .... 

49020  .... 

49021  .... 

49040  .... 

49041  .... 

49060  .... 

49061  .... 

49062  .... 

49080  .... 

49081  .... 
49085  .... 
49180  .... 

49200  .... 

49201  .... 
49215  ...: 
49220  .... 
49250  .... 
49255  .... 

49320  .... 

49321  .... 

49322  .... 

49323  ... 
49329  .... 
49400  .... 

4=1419  .... 


Status 


Description 


Pti- 


lysKian 
Work 
RVUs3 


Bile  dud  revision     

Excision  of  bile  duct  tumor 

Excision  of  bile  duct  tumor 

Excision  of  bile  duct  cyst 

Fusion  of  bile  duel  cysf    

^jse  oailbiadoe'  &  bowel 

f^jse  uppe'  9'  structures  

Fuse  QaliDiaooe'  &  bowel  

Fuse  gaiiDiadde'  &  Dowel 

Fuse  bile  ducts  ano  bowel  

Fuse  live'  ducts  &  bowel  

'^jse  bile  duels  ana  bowel  

Fuse  biie  ducts  and  bowel  

Reconstruction  of  bue  ducts 
Placement   Diie  duct  support     ... 

Fuse  liver  duel  &  intestine 

Suture  biie  duct  iniury      

Bile  tract  surger,  procedure  

Drainage  o*  abdomen        

Placement  of  dram   pancreas  ... 
Resed/debnde  pancreas 
Removal  ot  pancreatic  stone     .. 
Biopsy  of  pancreas  open 

Needle  biopsy  pancreas 

Removal  of  pancreas  lesion 

Partial  renKival  of  pancreas  

Partial  removal  of  pancreas  

Pancreatectomy  

Removal  of  pancreatic  duct  

Partial  renxjval  ot  pancreas  

Pancreatectomy  

Pancreatedomy 

Pancreatedomy 

Removal  of  pancreas       

Pancreas  removal,  transplant 

Fuse  pancreas  and  bowel 

Injedion,  intraop  add-on 

Surgery  of  pancreatic  cyst  

Drain  pancreatic  pseudocyst  

Drain  pancreatic  pseudocyst  ... 
Fuse  pancreas  cyst  and  tx)wel  . 
Fuse  pancreas  cyst  anc  bowel  . 
Pancreatorrhaphy 

Duodenal  exclusion  

DcMTor  pancreatedomy  

Transpl  allograft  pancreas 

Removal,  allograft  pancreas   

Pancreas  surgery  procedure  

Expk>ratKin  of  abdomen  

Reopening  of  abdomen 
Exploration  betnmd  abdomef-     ... 

Dram  abdominal  abscess 

Dram  atxiominaJ  abaceas 

Dram  open  abdom  abscess  .... 
Dram  percui  abdom  abscess  .. 
Dram  open  retrop  abscess  .... 
Drain   percut   retroper  absc 

Drain  to  peritoneal  cavity  

Puncture  pe'ttoneal  cavity 

Removal  ot  atxlommal  fluid 

Remove  abdomen  foreign  body 

Biopsy,  atxk>minal  mass  

Removal  of  abdominal  lesion  .... 
Remove  abdom  lesion,  complex 

Excise  sacraJ  spine  tumor 

Multiple  surgery  atxJomen 

Excision  of  umbilicus        

Removal  of  omentum      

Diag  laparo  separate  proc 

Laparoscopy,  biopsy     

uaparoscopy.  aspiration  

Laparo  dram  lymphocele   

Laparo  proc.  atKlnVper/oment  ... 

Air  injection  into  abdomen  

Insrt  abdom  catti  for  chemob(  ... 


27.81 

23.03 

30.24 

1880 

16.44 

15.91 

1912 

18.48 

21.34 

2585 

24.88 

26.50 

31.18 

23.30 

1517 

21.55 

19.90 

0.00 

28.07 

35  45 

42.17 

15.70 

12.23 

4.68 

15.85 

22  94 

24.02 

26  40 

17.34 

48  00 

4375 

47  89 

44.10 

24.64 

0.00 

24.72 

1.95 

15.28 

14.31 

4.00 

15.59 

19.72 

1818 

25.83 

0.00 

34.17 

1571 

0.00 

11.68 

10.49 

12.28 

22.84 

3.38 

13.52 

4.00 

15.86 

3.70 

11.36 

1.35 

1.26 

12.14 

1.73 

10.25 

1484 

33.50 

14.88 

8.35 

11.14 

510 

540 

5.70 

9.48 

0.00 

188 

6.65 


Non- 
Facility 
PERVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
HA 
NA 
NA 
NA 
NA 

884 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 

000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

439 

3.07 
NA 

8.22 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

000 
NA 
NA 


Facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


Non- 
Facility 
Total 


Facility 
Total 


Global 


-4- 


13.06 

11.02 

13.63 

8.75 

8.20 

8.48 

9.60 

940 

10.33 

11.93 

12.37 

12.17 

14.49 

11.15 

10.03 

11.13 

9.91 

000 

12.40 

14.70 

16.99 

7.38 

683 

2.38 

7.36 

10.51 

11.18 

13.29 

898 

21.38 

20.25 

21.58 

20.13 

13.48 

0.00 

10.85 

0.67 

7.24 

7.49 

3.72 

7.21 

862 

8.68 

10  79 

0.00 

11.94 

8.46 

0.00 

6.06 

5.96 

693 

11.41 

5.28 

8.19 

5.61 

9.58 

5.62 

707 

0.47 

058 

6.56 

0.59 

6.27 

856 

14.74 

7.63 

5.08 

649 

3.01 

2.99 

3.42 

4.03 

0.00 

0.80 

3.81 


300 

1  98 

2  67 
1  59 
1.41 
1.37 
163 
1  59 
1.82 
2.21 
218 
2.27 
2.69 
1.95 
0.69 
1.84 
1  65 
0.00 
1.32 
1  90 
2.26 
1.36 
108 
0.20 
1  35 
212 
2.25 
243 
1.61 
443 
4  07 
440 
410 
2.30 
0.00 
2.24 
0.10 
1.35 
1.07 
0.17 
1.41 
1.82 
1.61 
2.30 
0.00 
3.30 
1.52 
0.00 
1.17 
1  06 
1.22 
1.31 
0.16 
0.84 
0.18 
0.77 
0.17 
108 
0.07 
0.06 
0.88 
0.08 
092 
1.47 
248 
1.51 
0.84 
1.12 
0.50 
0.53 
0.57 
088 
000 
0.11 
0.55 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
13  72 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 

000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

581 

439 
NA 
10.03 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

000 
NA 
NA 


4387 
36.03 
46.54 
2914 
26  05 
25  76 
30.35 
2947 
3349 
39.99 

39  43 

40  94 

48  36 
36  40 
25  89 
34.52 
3146 

0.00 

41  79 
52  06 
61,42 
24.44 
2014 

726 

24  56 
35  57 
37.45 
4212 
27.93 
73.81 
68  07 
73.87 
68  33 
40  42 

0.00 
37.81 

2  72 
23.87 
22  87 

7  89 
24.21 
3016 
2847 
38  92 

000 

49  41 

25  69 
0.00 

18.91 

17.51 

20  43 

35  56 

882 

22  56 

9  79 

26.21 

949 

19.51 

1.89 

1.90 

19.58 

240 

1744 

24.87 

50.72 

24.02 

14.27 

18  75 

861 

892 

969 

1439 

0.00 

2.79 

11.01 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

YYY 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

XXX 
090 
ZZZ 
090 
090 
000 
090 
090 
090 
090 

XXX 
090 
090 

YYY 
090 
090 
090 
090 
000 
090 
000 
090 
000 
090 
000 
000 
090 
000 
090 
090 
090 
090 
090 
090 
010 
010 
010 
090 

YYY 
000 
090 
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Addendum  B.— Relative  Value  UNiib  iRVUS)  anu  HtLATbu  information— Continued 


CPTV 
HCPCS* 


49420 

49421 

49422 

49423 

49424 

49425 

49426 

49427 

49428 

49429 

49491 

49492 

49495 

49496 

49500 

49501 

49505 

49507 

49520 

49521 

49525 

49540 

49550 

49553 

49555 

49557 

49560 

49561 

49565 

49566 

49568 

49570 

49572 

49580 

49582 

49585 

49587 

49590 

49600 

49605 

49606 

49610 

49611 

49650 

49651 

49659 

49900 

49904 

49905 

49906 

49999 

50010 

50020 

50021 

50040 

50045 

50060 

50065 

50070 

50075 

50080 

50081 

50100 

50120 

50125 

50130 

50135 

50200 

50205 

50220 

50225 

50230 

50234 

50236 

50240 


MOO 


Addendum  B.— Relative  Value  Units  (RVUSi  an:  Rf  ^ted  Information — Continued 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

c 

A 
A 
A 
C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
tA 
A 
A 
A 


Oescnption 


Insert  alxlom  drain,  temp  

Insert  abdofn  drain,  perm  

Remove  perm  cannula/cathoter 
Exchange  drainage  catheter 

Assess  cyst,  contrast  tniea  

Insert  abdooien-verxjus  drain  ... 
Revise  alxJomen-verxxjs  shunt  . 

Injection  abdominal  shunt  

Ligation  ot  shunt      

Removal  ot  shunt    

Rpr  hern  preemw  reduc    

Rpr  ing  hem  premie,  bkxrfced  .... 

Rpr  ing  hernia  baby   reduc   

Rpr  ing  hernia  baby  bkx*ed  .... 

Rpr  ing  hernia,  init,  reduce 

Rpr  ing  hernia,  init  blocked  

Prp  i/hem  init  reduoS  yr  

Prp  i/hem  init  block>5  yr  

Rerepair  ing  hernia,  reduce  

Rerepair  ing  hemia   blocked  

Repair  ing  hernia  sliding  

Repair  lumbar  tiernia       

Rpr  rem  hemia,  init,  reduce  

Rpr  fern  hernia,  init  bkxrked  

Rerepair  tem  hernia  reduce  

Rerepair  tem  hernia,  blocked  .... 

Rpr  ventral  hern  init,  reduc  

Rpr  ventral  hem  init.  block  

Rere|)air  ventrt  hern,  reduce  

Rerepair  ventrl  hern.  bkx:k  

Hemia  repair  w/mesh      

Rpr  epigastric  hem  reduce 

Rpr  epigastric  hern,  blocked  

Rpr  umbil  hern,  reduc  <  5  yr 

Rpr  umbil  hem.  bkx:k  <  5  yf  

Rpr  umbil  hem  reduc  >  5  yr 

Rpr  umbil  hern,  bkxk  >  5  yr  

Repair  spigilian  hemia 

Repair  umtxbcal  lesion 

Repair  umbilical  lesion  

Repair  umbilical  lesion 

Repair  umbilical  lesion  

Repair  umbilical  lesion  

Laparo  tiemia  repair  initial  

Laparo  hemia  repair  recur  

Laparo  proc.  hernia  repair 

Repair  ot  atxlominal  wall  

Omental  flap,  extra-abdom 

Omental  flap,  intra-abdom 

Free  omental  flap,  microvasc 
Abdomen  surgery  procedure   ... 

Expkjration  ot  kidney        

Renal  abscess,  open  dram  

Renal  abscess,  percut  drain  .... 

Drainage  of  kidney  

Expk)ration  of  kidney     

Removal  of  kidney  stone 

Incision  of  kidney    

Incision  of  kidney   

Removal  of  kidney  stone 

Removal  of  kidney  stone  

Removal  of  kidney  stone   

Revise  kidney  bkxid  vesseto  .... 

Exploration  of  kidney        

Explore  and  dram  kidney  

Removal  of  kidney  stone 

Expk>ration  of  kidr>ey     

Biopsy  of  kidney  

Biopsy  of  kidney  

RerTKive  kidney,  open 
Removal  kidr>ey  open,  complex 
Removal  kidney  open,  radical 
Removal  of  kidney  &  ureter 

Removal  of  kidney  &  ureter  

Partial  removal  of  kidney 


Physician 
Wori< 
RVUs^ 


Non- 

Faakty 

PERVUs 


2.22 

^4A 

5.54 

NA 

6.25 

NA 

146 

NA 

076 

NA 

11.37 

NA 

963 

NA 

0.89 

NA 

606 

NA 

7.40 

NA 

11  13 

NA 

1403 

NA 

589 

NA 

879 

NA 

548 

NA 

888 

NA 

7.60 

448 

9.57 

NA 

9.63 

NA 

11.97 

NA 

8.57 

NA 

10.39 

NA 

863 

NA 

944 

NA 

9.03 

NA 

11.15 

NA 

1157 

NA 

14.25 

NA 

11.57 

NA 

1440 

NA 

489 

NA 

569 

NA 

673 

NA 

4.11 

NA 

665 

NA 

623 

NA 

756 

NA 

854 

NA 

10.96 

NA 

76  00 

NA 

18  60 

NA 

10  50 

NA 

692 

NA 

6.27 

NA 

824 

NA 

000 

000 

12  28 

NA 

20  00 

NA 

655 

NA 

000 

000 

000 

000 

1098 

NA 

1466 

NA 

338 

NA 

1494 

NA 

1548 

NA 

1930 

NA 

20  79 

NA 

20  32 

NA 

25  34 

NA 

1471 

NA 

2180 

NA 

1609 

NA 

1591 

NA 

1652 

NA 

17  29 

NA 

1918 

NA 

263 

NA 

11  31 

NA 

1715 

NA 

20  23 

NA 

2207 

NA 

22  40 

NA 

24  86 

NA 

22  00 

NA 

Faality 

PE 
RVUs 


"  CPT  codm  and  dMCnpuons  only  ara  copyngW  2002  Anwncan  Madcal  Auociation  AN  Rigtils  Raaarvad 
'  Copynght  2002  Amancan  Oantal  Association  All  ngnis  r*sarv«d 
>  *  Indcates  RVUs  ara  not  used  lor  Madicars  paymani 


0.97 
406 
293 
068 
0.44 
669 
607 
048 
3.16 
344 
5.51 
628 
348 
611 
334 
443 
401 
6.01 
534 
5.68 
4.83 
551 
4.42 
484 
5.17 
542 
595 
653 
611 
6.60 

I  71 
3.43 
391 
292 
4.86 
404 
4  15 
485 
6.07 

29  89 
906 
677 
964 
323 
4.28 
000 
6  65 

1598 
234 
000 
000 
648 

13  74 
998 

1083 
788 
913 
801 
953 

11  61' 
9.63 

11  66 
966 
808 
836 
841 
905 
093 
620 
857 
946 

1004 
1014 

12  69 

II  82 


Applicabia  FARS/DFAFIS  Appty 


Mal- 
practice 
RVUs 


013 

055 

063 

007 

003 

121 

093 

005 

031 

081 

1  10 

1.47 

058 

092 

046 

076 

065 

083 

084 

1.04 

0.74 

090 

075 

0.83 

079 

097 

100 

123 

100 

1.24 

0.50 

050 

058 

0.34 

057 

053 

065 

0.74 

1  13 

257 

222 

077 

065 

0.64 

084 

000 

123 

1  91 

061 

000 

000 

079 

060 

015 

082 

106 

1  14 

1  13 

120 

1.51 

086 

1  30 

164 

1  04 

107 

104 

1  18 

012 

094 

1  16 

126 

1  35 

1  37 

1.50 

136 


Non- 

Faality 

Total 


Facility 
Total 


NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
12.73 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
NA 
NA 
NA 
000 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 


332 

1015 

9.81 

2.21 

123 

19  27 

1663 

1  42 

953 

11.65 

17  74 
21  78 

995 
1582 

928 
14.07 
12.26 
1641 
15.81 

18  69 
14  14 
16.80 
13.80 
1511 
1499 
1754 
1852 
2201 
1868 
22.24 

710 

962 
11  22 

737 
1206 
1080 
1236 
14  13 
1816 
108  46 
29  88 
18.04 
1921 
1014 
1336 

000 
2016 

37  89 
950 
000 
000 

18  25 
29  20 
1351 

26  59 

24  40 
29.57 

29  93 
3105 

38  46 

25  20 

34  76 

27  39 
2503 

25  95 

26  74 
2941 

368 
1845 
26  88 

30  95 
33  46 
3391 

39  05 

35  18 


Gkjbal 


CPT'/ 
HCPCS' 


MOD 


000 

090 

010 

000 

000 

090 

090 

000 

010 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

YYY 

090 

090 

ZZZ 

090 

YYY 

090 

090 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

000 

090 

090 

090 

090 

090 

090 

090 


50280 
50290 
50300 

50320 

50340 

50360 

50365 

50370 

50380 

50390 

50392 

50393 

50394 

50395 

50396 

50398 

50400 

50405 

50500 

50520 

50525 

50526 

50540 

50541 

50542 

50543 

50544 

50545 

50546 

50547 

50548 

50549 

50551 

50553 

50555 

50557 

50559 

50561 

50562 

50570 

50572 

50574 

50575 

50576 

50578 

50580 

50590 

50600 

50605 

50610 

50620 

50630 

50650 

50660 

50684 

50686 

50688 

50690 

50700  . 

50715  . 

50722  . 

50725  . 

50727  . 

50728 

50740  . 

50750  . 

50760  . 

50770  . 

50780  . 

50782  . 

50783 

50785  . 

50800 

50810  . 

50815 


Status 


Description 


Removal  of  kidney  lesion  

Removal  ot  kkJney  lesion  

Removal  of  donor  kidney  

Removal  of  donor  kidney  

Removal  of  Kidnev  , 

T'anspiantatior  of  Kidney  , 

^'anspiantatiop  of  Kidney  

Ren-iove  transpianied  Kidney  .. 

Rernipiantation  of  Kidney  

D'amage  of  Kidney  lesion 

insert  Kidney  dram    

Insert  ureteral  tube  

Injection  for  kidney  x-ray  

Create  passage  to  kidney  

Measure  Kidney  pressure  

Change  kidney  tube         

Revision  of  kidney  ureter  

Revision  of  Kidney  ureter  

Repair  of  Kidney  wouno   

Close  kidney-SKin  fistula  

Repair  renal-abdomen  fistula  .. 
Repair  renai-atxJomen  fistula  . 
Revision  of  norseshoe  Kidney  . 

Laparo  ablate  renai  cyst  

Laparo  ablate  renai  mass  

Laparo  partial  nephrectomy  .... 

Laparoscopy  pyelopiasty  

Laparo  radical  nephrectomy  .... 

Laparoscopic  nephrectomy  

Laparo  removal  donor  kidney  . 

Laparo  remove  k/ureter  

Laparoscope  proc,  renal  

Kidney  endoscopy  

Kidney  endoscopy  

Kidney  endoscopy  &  biopsy  . 
Kidney  endoscopy  &  treatment 
Renal  erKloscopy/radiotracer  . 
Kidney  endoscopy  &  treatment 
Renal  scope  w/lumor  resect  ... 

Kidney  endoscopy  

Kidney  endoscopy  

Kidney  endoscopy  &  biopsy  .... 

Kidney  endoscopy  

Kidney  endoscopy  &  treatment 
Renal  endoscopy  radiotracer  .. 
Kidney  endoscopy  &  treatn^nt 
Fragmenting  of  kidney  stone  ... 

Exploration  of  ureter 

Insert  ureteral  support 

Removal  of  ureter  stone 

Removal  of  ureter  stone 

Removal  of  ureter  stone 

Removal  ot  ureter  

Removal  of  ureter 

Injection  for  ureter  x-ray  

Measure  ureter  pressure  

Change  of  ureter  tut)e    

Injection  for  ureter  x-ray  - 

Revision  of  ureter 

Release  of  ureter 

Release  of  ureter 

Release/revise  ureter  

Revise  ureter  

Revise  ureter  

Fusion  of  ureter  &  kidney  

Fuskan  of  ureter  &  kidney 

Fusion  of  ureters  

Splicing  of  ureters  

Reimplant  ureter  in  bladder 

Reimplant  ureter  in  bladder 

Reimptant  ureter  in  bladder 

Reimplant  ureter  in  bladder 

Implant  ureter  in  bowel     

Fusion  of  ureter  &  bowel  

Urine  shunt  to  intestine  


Pfiysican 
Work 
RVUss 


15.67 

14.73 

0.00 

22.21 

12.15 

31.53 

36.81 

13.72 

20.76 

1  96 

3.38 

4.16 

0.76 

3.38 

2.09 

1.46 

19.50 

23  93 
19.57 
17.23 
22.27 
2402 
19.93 
16.00 
20.00 
25.50 
22  40 

24  00 
20  48 
25.50 
2440 

0.00 

5.60 

5.99 

6.53 

6.62 

6.78 

7.59 

10.92 

9.54 

10.35 

11.02 

13.98 

10.99 

11.35 

11.86 

9.09 

15.84 

15.46 

15.92 

15.16 

14.94 

17.41 

19.55 

0.76 

1.51 

1.17 

1.16 

15.21 

18.90 

16.35 

18.49 

818 

12.02 

18.42 

19.51 

18.42 

19.51 

18.36 

1954 

20.55 

20  52 

14.52 

20.05 

19.93 


Non- 

FaciNty 

PERVUs 


NA 
NA 
000 
NA 
1^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
244 
NA 
NA 
1  19 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
4.06 

11.31 

13.90 

11.67 
NA 

11.94 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

10  73 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

11.21 

2.45 

NA 

11.17 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Facility 

PE 
RVUs 


7.95 
7.80 
000 

10.24 
9.07 

17.43 

21  07 
9.47 

13.49 
0.66 
1  13 
1.39 
0.26 
1.13 
0.87 
049 
9.19 

11.44 

10  59 
1004 
11.99 
13.43 

9  97 
6.37 
8.34 

10.48 
8.56 
914 
7.95 

10.79 
918 
0.00 
1.84 
2.00 
2.17 
218 
2.31 
.2.51 
4.02 
3.13 
3.41 
3.64 
4.60 
3.60 
3.73 
3:90 
4.94 
811 
8.26 
844 
7.64 
7.60 
8.83 
9.57 
0.25 
0.67 
1.69 
0.39 
8.75 

11.71 
9  56 
9.86 
5.79 
7.55 
9.09 
9.63 
9.37 
9.55 
9.22 

11  06 
10.18 

9.96 

8.99 

12.28 

1098 


Mal- 
practice 
RVUs 


0.99 
111 
000 
1.78 
1.15 
2.97 
3.51 
1  26 
1  80 
009 
015 
0.18 
0.04 
016 
0.10 
0.07 
1.21 
1.45 
1.45 
1.26 
1.51 
1.62 
1  28 
099 
1.36 
1  36 
1.41 
1.53 
1.37 
2.04 
1  49 
000 
0.33 
0.36 
0.38 
0.39 
0.27 
044 
084 
0.56 
0.64 
0.65 
0.84 
0.66 
0.67 
0.70 
0.54 
0.99 
1  13 
1.08 
0.91 
0.90 
1.07 
1  19 
0.04 
0.09 
006 
0.06 
0.86 
1  68 
1  41 
1  44 
0.51 
0.88 
149 
1.24 
1.25 
1.25 
1.20 
1.13 
1.35 
1.30 
092 
1.78 
1.31 


IMon- 
Facility 
Total 


NA 
NA 
0.00 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
3.24 
NA 
NA 
272 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
9.99 

1765 

20.81 

18.68 
NA 

19.97 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

20.36 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

12.01 

4.05 

NA 

12.39 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Facility 
Total 


GkitMl 


24.61 

23.64 

000 

34  23 

22.37 

51.93 

61  39 

24  45 

36.05 

271 

466 

573 

1.06 

4  67 

306 

202 

29  90 

36.82 

31.61 

28.53 

35.77 

39.07 

31.18 

23.36 

29.70 

37.34 

32  37 

34  67 

29  80 

38.33 

3507 

0.00 

777 

834 

908 

919 

9.36 

10.54 

15  78 

13.23 

14.40 

15.31 

19.42 

15.25 

15  75 

16.46 

14.57 

24  94 
24.85 

25  44 
2371 
23.44 

27  31 
30.31 

105 

2.27 

292 

161 

24  82 

32.29 

27.32 

29  79 

14.48 

20  45 

29  00 

30  38 
29  04 
30.31 

28  78 
31.73 
32  08 
3178 
24.43 
34  11 
32.22 


090 
090 
XXX 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
000 
000 
090 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
010 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  codes  and  descriptions  only  are  copyright  2002  American  Medical  Association  All  Rights  Reserved.  Applicatjte  FARS'DFAHS  Apply 
'  Copynght  2002  Amencan  Dental  Association  All  rights  reserved 
'  -f  Indicates  RVUs  are  not  used  for  Medicare  payment. 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


cptv 

HCPCS* 


50620 

50825 

50830 

50840 

50845 

50860 

50900 

50920 

50930 

50940 

50945 

50947 

50948 

50949 

50951 

50953 

50955 

50957 

50959 

50961 

50970 

50972 

50974 

50976 

50978 

50980 

51000 

51005 

51010 

51020 

51030 

51040 

51045 

51050 

51060 

51065 

51080 

51500 

51520 

51525 

51530 

51535 

51550 

51555 

51566 

51570 

51575 

51580 

51585 

51590 

51595 

51596 

51597  . 

51600 

51605 

51610 

51700 

51701 

51702 

51703 

51705 

51710 

51715 

51720 

51725 

51725 

51725 

51726 

51726 

51726 

51736 

51736 

51736 

51741 

51741 


MOO 


26 
TC 

26 
TC 

26 
TC 

26 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Deacrtplion 


Construct  bo»««l  Madder    

Construct  bowel  bladder    

Revise  unne  How        

Replace  ureter  by  bowai  

Appendico-vesicostomy     

Transplant  ureter  to  sKin   , 

Repair  ol  ureter 

Closure  ureter/sKin  fistula  

Closure  ureter/bowel  Fistula  ..... 

Release  ol  ureter 

Laparoscopy  urelerolittiotomy 

Laparo  new  ureter/bladder  

Laparo  new  ureter/bladder 

Laparoscope  proc,  ureter  

Endoaoopy  ot  ureter  

Endoscopy  ot  ureter  

Ureter  endoscopy  &  biopsy  .... 
Ureter  endoscopy  &  treatment 

Ureter  endoscopy  &  tracer  

Ureter  endoscopy  &  treatment 

Ureter  endoscopy  

Ureter  endoscopy  &  cattieter  . 
Ureter  endoscopy  &  biopsy  . 
Ureter  endoscopy  &  treatment 

Ureter  endoscopy  &  tracer  

Ureter  endoscopy  &  treatment 

Drainage  of  bladder 

Drainage  ol  bladder 

Drainage  of  bladder  

Incise  &  treat  bladder 

Incise  &  treat  bladder  

Incise  &  dram  bladder  

Incise  bladder/drain  ureter  

Removal  ol  bladder  stone  

Removal  ol  ureter  stone   

Remove  ureter  calculus    

Drainage  ol  bladder  abscess  . 

Removal  ol  bladder  cyst   

Removal  ol  bladder  lesion  

Removal  ol  bladder  lesion  

Removal  of  bladder  lesion  

Ptepair  ol  ureter  lesion       

Partial  removal  ol  bladder  

Partial  removal  ol  bladder  

Revise  bladder  &  ureler{s)  

Removal  of  bladder        

Rennoval  of  bladder  &  nodes 
Remove  bladder/revise  tract 
Removal  of  bladder  &  nodes  . 
Remove  bladder/revise  tract    . 
Remove  bladder/revise  tract 
Remove  bladder/create  poucfi 
Removal  of  pelvic  structures  .. 

Injection  lor  bladder  x-ray  

Preparation  for  bladder  xray  .. 

Injection  lor  bladder  x-ray  , 

Irrigation  of  bladder    

Insert  bladder  catheter  

Insert  temp  bladder  cath  

Insert  bladder  catti.  complex  . 

Change  of  t>ladder  tube    

Change  of  bladder  tube    

Endoscopic  in)ection/implanl  . 
Treatment  of  bladder  lesion  .. 

Simple  cystometrogram    

Simple  cystometrogram     

Simple  cystometrogram    

Complex  cystometrogram  

Complex  cystometrogram  

Complex  cystometrogram  

Urine  flow  measurement  

Unne  How  measurement  

Urine  flow  measurement  

Electro-uroflowmetry,  first 

Electro-uroftowmetry.  first  


Physician 
Wort( 
RVUs' 


2189 

28.18 

3128 

20.00 

20.89 

15.36 

13.62 

1433 

1872 

14.51 

1700 

24.50 

22.50 

000 

5.84 

6.24 

6.75 

6.79 

4.40 

6.05 

714 

689 

9.17 

904 

510 

6.85 

078 

102 

3.53 

671 

677 

440 

6.77 

692 

885 

885 

596 

1014 

9.29 

13.97 

1238 

1257 

1566 

21  23 

2162 

24  24 

30  45 

31  08 
35  23 

32  66 

37  14 
39.52 

38  35 
088 
064 
105 
088 
050 
0.50 
1.47 
102 
149 
3.74 
1.96 
1.51 
1  51 
0.00 
1.71 
1  71 
000 
061 
061 
000 
1  14 
1  14 


l^on- 

FaaMy 

PERVUs 


Facility 

PE 
RVUs 


(Mal- 
practice 
RVUs 


NA 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

rOA 

HA 

000 

450 

11  22 

16.74 

11.23 

NA 

13  85 

NA 

NA 

NA 

NA 

NA 

NA 

187 

305 

487 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

476 

1201 

1217 

1  16 

106 

1  97 

1  91 

1  40 

324 

364 

1  41 

729 

051 

678 

935 

058 

877 

055 

021 

034 

079 

038 


11.33 
1412 
1480 
1092 
962 
823 
740 
795 
948 
765 
699 
990 
885 
000 
1.92 
206 
226 
224 
1  45 
1  99 
236 
232 
301 
299 
1  74 
226 
025 
035 
1  93 
508 
536 
380 
546 
453 
565 
550 
514 
585 
587 
7.28 
708 
763 
7  97 

10  19 
1066 

11  71 
1433 
1497 
16  07 
1490 
1633 
1760 
17.28 

0.30 

0:22 

035 

029 

0.20 

0.27 

059 

054 

1  21 

1  24 

073 

NA 

051 

NA 

NA 

058 

NA 

NA 

0.21 

NA 

NA 

038 


138 

1  81 

2  20 
1.26 
1  26 
1  01 
098 
084 
1  57 
1  04 
1  15 
1  99 
1  83 
000 
0.35 
0.37 
038 
040 
018 
035 
043 
039 
053 
053 
O30 
041 
005 
008 
023 
042 
042 
027 
047 

0  42 
054 
053 
035 
088 
0.58 
085 
082 
090 

1  05 
1  37 
1  40 
1  59 
188 

1  94 
218 
201 
223 
239 

2  49 
004 
0.04 
0.05 
005 
003 
003 
009 
006 
009 
024 
012 
013 
010 
003 
015 
Oil 
004 
005 
004 
001 
009 
007 


Non- 

Facility 

Total 


Facility 
Total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
1069 

17  83 
2387 

18  42 
NA 

20.25 
NA 
NA 
NA 
NA 
NA 
NA 
270 
415 
863 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
568 
12  69 
13.27 
209 

1  59 
250 
3.47 
2.48 
462 
762 
3.49 
893 

2  12 
681 

1121 
240 
881 
121 
0.86 
0.35 
202 
159 


Global 


CPTV 
HCPCS' 


MOD   I    Status 


34  60 
44  11 
48  28 
3218 

31  77 
24  60 

22  00 

23  12 
29  77 
23.20 
2514 

36  39 
3318 

0.00 

811 

867 

939 

943 

603 

839 

993 

960 

1271 

1256 

7  14 

952 

1  08 

1  45 

569 

1221 

1255 

8.47 

1270 

11  87 

1504 

1488 

11  45 

1687 

1574 

2210 

20  28 

21  10 
2468 

32  79 

33  68 

37  54 
46  66 
4799 
53  48 
4957 
55  70 
5951 
5812 

1  22 
090 
1  45 
1  22 

0  73 
080 
215 

1  62 
279 
522 
281 

NA 
212 

NA 

240 

NA 

NA 

086 

NA 

NA 

1.59 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
010 
010 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


51741  .... 
51772  .... 
51772  .... 
51772  .... 
51784  .... 
51784  .... 

51784  .... 

51785  .... 
51785  .... 
51785  .... 
51792  .... 
51792 
51792 
51795  .... 
51795  .... 
51795  .... 
51797  .... 
51797  . 

51797  .  . 

51798  .... 
51800  .... 
51820  .... 

51840  .... 

51841  .... 
51845  .... 
51860  .... 
51865  .... 
51880  .... 
51900  .... 
51920  .... 
51925  .... 
51940  .... 
51960  .... 
51980  .... 
51990  .... 
51992  .... 

52000  .... 

52001  .... 
52005  .... 
52007  .... 
52010  .... 
52204  .... 
52214  .... 
52224  .... 

52234  .... 

52235  ... 
52240  .... 
52250  .... 
52260  .... 
52265  .... 
52270  .... 

52275  .... 

52276  .... 

52277  .... 

52281  .... 

52282  .... 

52283  .... 
52285  .... 
52290  .... 

52300  .... 

52301  .... 
52305  .... 
52310  .... 
52315  .... 

52317  .... 

52318  .... 
52320  .... 
52325  .... 
52327  .... 
52330  .... 
52332  .... 
52334  .... 

52341  .... 

52342  .... 

52343  ... 


TC 

26 
TC 

26 
TC 

26 
TC 

26 

TC 

26 
TC 

26 

TC 


Descnption 


Electro-uroflowmetry,  first 

Urethra  pressure  profile  

Urethra  pressure  profile   

Urethra  pressure  profile  

Analyurinary  muscle  study  

Anal/urinary  muscle  study  

Anal/unnary  muscle  study  

Anal/urinary  muscle  study  / 

Anal/urinary  muscle  study  

Anal/unnary  muscle  study  

Unnary  reflex  study    

Urinary  reflex  study  

Unnary  reflex  study  

Urine  voiding  pressure  study  

Urine  voiding  pressure  study  

Urine  voiding  pressure  study  

Intraabdominal  pressure  test  

Intraabdominal  pressure  test 

Intraabdominal  pressure  test 

Us  unne  capacity  measure  

Revision  of  bladder/urethra  

Revision  of  unnary  tract  

Attach  bladder/urethra  

Attach  bladder/urethra  

Repair  bladder  neck  

Repair  of  bladder  wourtd  

Repair  of  bladder  wound 

Repair  of  bladder  opening 

Repair  bladder  vagina  lesion 

Close  bladder-uterus  fistula   

Hysterectomy/bladder  repair  

Correction  of  bladder  delect  .....". 

Revision  ol  bladder  &  bowel  

Construct  bladder  opening  

Laparo  urethral  suspension  

Laparo  sling  operation 

Cystoscopy     

Cystoscopy,  removal  of  clots  

Cystoscopy  &  ureter  catheter 

Cystoscopy  and  biopsy  , 

Cystoscopy  &  duct  catheter  

Cystoscopy 

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  radiotracer  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment    

Cystoscopy  &  revise  urethra  ......... 

Cystoscopy  &  revise  urethra  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy,  implant  stent  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Remove  bladder  stone  

Remove  bladder  stone  

Cystoscopy  and  treatmenf    

Cystoscopy,  stone  removal  

Cystoscopy  inject  material  

Cystoscopy  and  treatnnent    

Cystoscopy  and  treatment  

Create  passage  to  kidney  

Cysto  w/ureter  stricture  tx  

Cysto  w/up  stncture  tx  

Cysto  w/renal  stncture  tx 


Physician 
Work 
RVUs3 


0.00 
161 
1.61 
000 
1.53 
1.53 
0.00 
1.53 
1.53 
0.00 
1.10 
1.10 
0.00 
1.53 
1.53 
0.00 
1.60 
1.60 
0.00 
0.00 
17.42 
17  89 
1071 
13.03 
973 
12.02 
15.04 
7.66 
12.97 
11.81 
15.58 
28.43 
23.01 
11.36 
12.50 
14.01 
2.01 
5.45 
2.37 
302 
302 
2.37 
3.71 
3.14 
4.63 
545 
972 
4.50 
392 
294 
3.37 
4.70 
5.00 
6.17 
2.80 
6.40 
3.74 
3.61 
4.59 
531 
5.51 
531 
2.81 
5.21 
672 
919 
4.70 
616 
519 
504 
2.83 
483 
600 
650 
7.20 


Non- 
Facility 
PE  RVUs 


Facility 

PE 
RVUs 


0.41 
8.81 
057 
824 
456 
052 
404 
4.68 
0.52 
4  16 
23.28 
043 

22  85  • 
8.93 
0.52 
8.41 
4.31 
0.54 
377 
048 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

f^ 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.22 

7.89 

9.91 

NA 

11  79 

15.85 

46  64 

46  25 

NA 

NA 

NA 

NA 

NA 

16.04 

23  02 
1712 
23  83 

NA 

859 

81,32 

13.84 

979 

NA 

NA 

NA 

NA 

538 

7,67 

37  82 

NA 

NA 

NA 

NA 

18.51 

14.97 

NA 

NA 

1^ 

NA 


NA 

NA 

0.57 

NA 

NA 

052 

NA 

NA 

0.52 

NA 

NA 

043 

NA 

NA 

0.52 

NA 

NA 

0.54 

NA 

NA 

8.79 

10.56 

6.31 

7.98 

613 

7.34 

818 

530 

7.62 

682 

9.31 

15.43 

12.19 

6.56 

6.53 

644 

078 

2.33 

0.92 

1.17 

1  14 

0.93 

1.36 

1.18 

1.67 

1.95 

3.37 

1.70 

1.46 

1.14 

1.32 

1  76 

1.88 

2.31 

1.10 

2.29 

1.41 

137 

1.69 

1.95 

2.04 

1.90 

1.05 

1.68 

234 

3.17 

168 

2.17 

1.87 

1  79 
1.07 
1.80 
226 
2.41 

2  69 


(Mal- 
practice 
RVUs 


002 

016 

012 

0.04 

013 

0.10 

0.03 

012 

009 

0.03 

0.20 

009 

Oil 

018 

010 

0.08 

014 

0.10 

004 

0.07 

1  17 

1.45 

0.87 

1,04 

062 

0.89 

1.01 

0.54 

0.87 

086 

148 

1.97 

1.41 

074 

102 

093 

012 

032 

015 

0.18 

0.18 

0.15 

0.22 

0.18 

0.27 

032 

058 

0,27 

0,23 

018 

0,20 

0,28 

030 

0,38 

0,17 

038 

0.22 

0.22 

0.27 

0,32 

0,39 

0.31 

017 

0.31 

040 

0.54 

028 

0.37 

0.32 

O30 

017 

0.28 

037 

040 

044 


l^n- 

Facility 

Total 


Fadlity 
Total 


Gtobal 


-t- 


043 

10,58 

2,30 

8,28 

6.22 

215 

4  07 

633 

214 

419 

24  58 

1  62 

22  96 

10.64 

215 

8  49 

605 

2.24 

381 

055 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

7,35 

13  66 

12,43 

NA 

1499 

18  37 

5057 

4957 

NA 

NA 

NA 

NA 

NA 

1916 

26  59 

2210 

2913 

NA 

11  56 

88,10 

17.80 

13.62 

NA 

NA 

NA 

.NA 

6.36 

13.19 

44  94 

NA 

NA 

NA 

NA 

2385 

17.97 

NA 

NA 

NA 

NA 


NA 

NA 
230 

NA 

NA 
215 

NA 

NA 
214 

NA 

NA 
1  62 

NA 

NA 
215 

NA 

NA 
2.24 

NA 

NA 
27.38 
29.90 
17  89 
22  05 
16  48 
20.25 
24.23 
1350 
2146 
19  49 
26.37 
45.83 
3661 
18.66 
20.05 
21  38 
291 

8  10 
344 
4  37 
434 
345 
5.29 
450 
6.57 
7,72 

13,67 
647 
561  I 
4,26  { 
4  89  I 
6,74  1 
718 
886 
4.07 
907 
5,37 
5.20 
6.55 
7.58 
794 
7.52 
4.03 
740 

9  46 
1290 

6.66 
870 
738 
713 
4.07 

6.91 
863 

9.31 
10,33 


000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
XXX 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


'  CPT  codes  and  tttaapaon  only  ar*  copynght  2002  Amencan  Medical  AssociaBon  All  Rights  Heserved  Aopiicabia  FARSTOFARS  Apply 
'Copyright  2002  AmaHcan  Oanlal  Asaociaiion  All  rights  raservad 
'  *  Imkcalas  RVUs  an  not  uaad  for  Itodicar*  paymant 


'  CPT  codes  and  descriptions  only  are  copyright  2002  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
'Copynght  2002  Amencan  Dental  Association  All  rights  reserved 
3  ♦  Indicates  RVUs  are  not  used  tor  Medicare  payment. 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Conimued 


CPTV 
HCPCS» 


52344 
52345 
52346 
52347 

52351  .. 

52352  . 
52353 
52354 
52355 
52400 
52450 
52500 
52510  . 
52601  .. 
52606  . 
52612  . 
52614  . 
52620 
52630 
52640 
52647 
52648 
52700 
53000 
53010 
53020 
53025 
53040  . 
53060 
53080 
53085 
53200 
53210  . 
53215 
53220 
53230 
53235 
53240 
53250 
53260 
53265 
53270  .. 
53275 
53400 
53405 
53410 
53415  . 
53420 
53425 
53430 
53431 
53440 
53442 
53444 
53445 
53446 
53447 
5344B 
53449 
53450 
53460 
53502 
53505 
53510 
53515 
53520 
53600 
53601 
53605 
53620 
53621 
53660 
53661 
53665 
53670 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 


Oeacnption 


Cysto/uretero  stone  rwnov* 

CystQ/uretero  w/up  stndurs  

Cysloorelero  w/renal  strict  

Cystoscopy,  resect  ducts     ....; 

Cystourataro  &  or  pyetoecope  

Cyslouralaro  w/stooe  remove    

CyttourMaro  w/Iittxstnpsy  

Cyslooretero  w/biopsy   

Cystouretero  w/excise  tumor 

Cyslouretero  w/congen  repf 

IrKMion  of  prostate       „ 

Revision  ot  bladder  neck 

Dilation  prostatic  urettwa  

Proatatectooiy  (TURP)  

Control  postop  bteedirtg     

Proataiaclocny  hrst  stage 

Proatatackxny.  second  stags 

Remove  residual  proetale  

Remove  prostate  regrowtti  

Relieve  bladder  contracture  

Laser  sufgery  ol  prostate    

Laser  surgery  o(  prostate    

Drainage  ot  prostate  abscaaa  

Incision  of  urettira 

Incision  of  urettira , 

Incision  of  urethra ;. « 

Incision  of  urettira  

Drainage  of  urettira  abscess 

Drainage  of  urettira  abscess 

Drainage  of  unnary  leakage 

Drainage  of  unnary  leakage 

Biopsy  ol  urettira  

Removal  of  urethra 

Removal  of  urettira  

Treatment  of  urettira  lesion  

Removal  of  urethra  lesion  

Removal  of  urethra  lesion  

Surgery  for  urethra  pouch  

Removal  ol  urethra  gland   

Treatment  of  urethra  lesion  

Treatment  of  urethra  lesion  

Removal  of  urethra  gland 

Repair  of  urethra  delect    

Revise  urethra,  staga  1  

Revise  urethra,  stage  2 

Reconstruction  of  urethra   

Reconstruction  ol  urethra  

Reconstruct  urethra,  stage  1  

Reconstruct  urethra,  stage  2 

Reconstruction  of  urethra  

Reconstruct  urethra/bladder 

Male  sling  procedure  

Remove/revise  male  sling  

Insert  tandem  cuff  

Insert  uroA/es  nek  sphincter  

Remove  uro  sphincter        

Remove/replace  ur  sphincter  

Remov/repk:  ur  sphinctr  comp  

Repair  uro  sphincter    

Revision  ol  urethra     

Revision  of  urethra    

Repair  of  urethra  injury  

Repair  of  urethra  injury  

Repair  of  urethra  injury  

Repair  of  urethra  injury  

Repair  of  urethra  defect  

Dilate  urethra  stricture  

Dilate  urethra  stricture  

Dilate  urethra  stricture 

Dilate  urethra  stricture 

Dilate  urethra  stricture  

Dilation  of  urethra     , 

Dilation  of  urethra    , 

Dilation  ol  urethra     - 

Insert  unnary  catheter 


Ptiysioan 
Work 
RVU»> 


770 

820 

923 

528 

5.86 

688 

7.97 

7.34 

8.82 

9.68 

764 

847 

672 

1237 

813 

7  98 

684 

6.61 

7.26 

662 

10.36 

11.21 

680 

2.28 

364 

1  77 

1.13 

6.40 

263 

6.29 

1027 

259 

12  57 

15  58 

700 

9.58 

1014 

645 

589 

298 

312 

309 

4.53 

12.77 

14.48 

1644 

1941 

14.08 

15.98 

16.34 

19.89 

13.62 

11.57 

13.40 

14.06 

10.23 

13.49 

21.15 

9.70 

6.14 

7.12 

763 

763 

1011 

13.31 

8.68 

1.21 

0.98 

128 

1.62 

1.35 

0.71 

072 

076 

000 


Non- 

FaciHly 

PERVUs 


MA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3341 
NA 
NA 
731 
NA 
305 
304 
1066 
5  91 
NA 
NA 
418 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
530 
513 
505 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0  87 
095 

NA 
130 
133 

1  01 
0  97 

NA 
000 


FaoMy 

PE 
RVUs 


Mal- 
practice 
RVUs 


287 
303 
338 
209 
219 
257 
293 
274 
322 
431 
365 

3  91 
324 
523 
356 
383 
342 
306 
320 
310 
466 
478 
324 
223 
406 
066 
045 
647 
267 
648 
786 
095 
749 
808 
508 
580 
600 
485 

4  24 
224 
2  19 
245 
304 

7  42 
77p 
843 
899 
853 

8  49 
662 
904 
633 
593 
6  14 
776 
5.82 
655 
985 
590 
453 
490 
532 
504 
643 
706 
550 
045 
039 
042 
0.62 
051 
033 
031 
026 
000 


047 
050 
057 
033 
0.36 
042 
049 
045 
055 
0.60 
046 
050 
040 
074 
049 
048 
041 
039 
043 
039 
061 
066 
041 
013 
020 
Oil 
007 
041 
023 
042 
067 
017 
081 
093 
044 
060 
060 
042 
035 
023 
020 
021 
028 
085 
091 
099 
1  16 
090 
097 
1  01 
1  30 
0  73 

0  55 
088 
064 
067 
079 

1  39 
0.57 
037 
043 
050 
046 
060 
083 
053 
007 
006 
008 
010 
008 
004 
004 
0.05 
000 


Noo 

Facility 

Total 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

44  38 

NA 

NA 

972 

NA 

493 

4.24 

1747 

877 

NA 

NA 

694 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

8.51 

8.45 

835 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.15 

199 

NA 

302 

276 

1  76 

1  73 

NA 

000 


Facility 
Total 


11.04 
11.73 
1318 
7  70 
841 
987 
11  39 
1053 
12.59 
1459 
11.75 
1288 
1036 
1834 
1218 
1229 
1067 
1008 
1089 
1011 

15  63 
1665 

10  45 
464 
792 
254 
165 

13.28 

553 

1319 

18.80 

3.71 

2087 

2459 

1252 

1598 

1674 

11.72 

1048 

545 

5.51 

575 

785 

21  04 

2309 

25  86 

29  56 
2351 
25  44 
2597 

30  23 
20  68 
18  05 
20  42 
22.66 

16  72 

20  83 
32  39 
1617 

11  04 
12.45 
13  45 
1313 

17  14 

21  19 
1471 

1  73 
1  43 
1  78 
234 
1  94 
106 
1  07 
107 
000 


Gkibal 


CRT' 
HCPCS' 


MOD 


Status 


000 
000 

000 

000 

000 

000 

000 

000 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

010 

090 

000 

000 

090 

010 

090 

090 

000 

090 

090 

090 

090 

090 

090 

090 

010 

010 

010 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

000 

000 

000 

000 

000 

000 

000 

000 

000 


>v 


53675  . 
53850  . 

53852  . 

53853  . 
53899  . 

54000  . 

54001  . 
54015  . 
54050  . 

54055  . 

54056  . 

54057  . 
54060  . 
54065  . 
54100  . 
54105  . 

54110  . 

54111  . 

54112  . 
54115  . 
54120  . 
54125  . 
54130  . 
54135  . 
54150  . 
54152  . 

54160  . 

54161  . 

54162  . 

54163  . 

54164  . 
54200  . 
54205 
54220  . 

54230  . 

54231  . 
54235  . 
54240  . 
54240  . 
54240  . 
54250  . 
54250 
54250  . 
54300 
54304  , 
54308  , 
54312 
54316  , 
54318  , 
54322 
54324 
54326 
54328 
54332 
54336 
54340 
54344 
54348 
54352 
54360 
54380 
54385 
54390 
54400 
54401 
54405 
54406 
54408 
54410 
54411 
54415 
54416 
54417 
54420 
54430 


26 
TO 

26 
TC 


D 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


L>e&c^iptton 


Insert  unnary  catheter 
P'ostatic  "iic'owave  'ne'^oii  .. 
P-ostatic  '^  the'TTiotx 
p'OStatic  Aate'  thermotrie' 
Jroiogv  Su'ger,-  procedure 

Si'tliog  0'  prepuce   

Snrtiig  o'  prepuce    

D'ai"  penis  lesior'  

Desi'uctio'^  penis  lesion(s)  

Desiruciion  penis  lesion(s)  

Cryosurgery  penis  le8ion(s)  .... 

Laser  Surg  penis  lasion(s) 

Excision  of  penis  lesion(s)  

Oest'jctio^    penis  i€Sion(s)  

Biopsy  o'  penis  

Biopsy  ol  penis  

Treatmeni  ot  penis  lesion  

Treat  p)enis  lesion  grafi  

Treat  penis  lesion  graft  

Treatment  of  penis  lesion 

Partial  retttoval  ot  penis 

Removal  of  penis  

Remove  penis  &  nodes  

Remove  penis  &  nodes  

Circumcision  

Circumcision  

Circumcision 

Circunriciskxi    

Lysis  penil  circumic  lesion 

ReF>alr  of  circumcision  

Frenutotomy  of  penis 

Treatmeni  ot  penis  lesion 

Treatmeni  of  penis  lesion 

Treatment  of  penis  lesion 

Prepare  penis  study     

Dynamk;  cavemosometry , 

Penile  injection  

Penis  study  

Penis  study  

Penis  study  

Penis  study 

Penis  study  ;... 

Penis  study  

Revision  of  penis  

Revision  ol  penis  

Reconstruction  ol  urethra 
Reconstruction  ot  urethra 
Reconstruction  of  urethra 
Reconstojction  of  urethra 
Reconstruction  of  urethra 
Reconstnjction  of  urethra 

Reconstruction  of  urethra 

Revise  penis/urethra  

Revise  penia/urethra  

Revise  penis/urethra  

Secondary  urethral  surgery 

Secondary  urethral  surgery     ... 

Secondary  urethra!  surgery  

Reconstruct  urethrai/penis  

Penis  plastic  surgery  

Repair  penis  

Repair  penis  

Repair  penis  and  bladder 

Insert  semi-ngid  prosthesis  

Insert  self-contd  prosthesis  ... 
Insert  multi-comp  penis  pros  ... 
Remove  muti-comp  penis  pros 
Repair  multi-comp  penis  pros  . 
Remove/replace  penis  prosth  . 
Remov/repic  penis  pros,  comp 
Remove  self-contd  penis  pros 
Remv/repI  penis  contain  pros  . 
Remv/repic  penis  pros,  compi  . 

Revision  of  penis  

Revision  of  penis  


='hy8tc»an 
WwV 
RVUs' 


Non- 

FaclMty 

PERVUs 


FacHity 

PE 
RVUs 


Mal- 
practice 
RVUs 


0  00  ' 

0,00 

000 

0.00 

9  4- 

52  02 

416 

056 

9  6e 

40  46 

432 

0.58 

414 

29.01 

3.22 

0.27 

0.00 

000 

0.00 

0.00 

1.54 

4.11 

1.34 

0.10 

2.19 

4.67 

1.92 

0.14 

5.32 

5.91 

297 

033 

1.24 

2  78 

0.50 

007 

1.22 

4.91 

1.34 

0.07 

1.24 

3.12 

0.54 

0.06 

1.24 

3.09 

1.24 

0.06 

1.93 

4.38 

1.49 

0.12 

242 

5.24 

2.02 

0.13 

1.90 

3.32 

0.76 

010 

3.50 

4.86 

2.00 

0.21 

10.13 

NA 

6.86 

060 

13.57 

NA 

786 

079 

15.86 

NA 

886 

0.94 

6.15 

8.40 

5.58 

039 

9.97 

NA 

673 

0.60 

13.53 

NA 

792 

0.81 

2014 

NA 

10.42 

1  19 

26.36 

NA 

12.50 

1.58 

1.81 

5.45 

1.88 

0.17 

2.31 

NA 

1  65 

0.16 

248 

440 

1  70 

0.16 

3.27 

NA 

1.92 

0.20 

3.00 

NA 

230 

0.20 

300 

NA 

2.07 

020 

250 

NA 

1.90 

016 

1.06 

2,40 

037 

0.06 

7.93 

NA 

5.95 

0.47 

2.42 

1.89 

1.02 

0.15 

134 

NA 

044 

0.08 

204 

2,14 

0.81 

0.14 

1.19 

1  12 

040 

0.07 

1.31 

1.85 

NA 

0.13 

1.31 

0.44 

044 

008 

000 

1.41 

NA 

0.05 

222 

2.85 

NA 

0.16 

222 

0,73 

0.73 

014 

0.00 

212 

NA 

002 

10.41 

NA 

7.53 

0.64 

12.49 

NA 

872 

074 

11.83 

NA 

8.29 

070 

13.57 

NA 

9.35 

0.81 

16.82 

NA 

10.83 

1.00 

11.25 

NA 

864 

1.16 

13.01 

NA 

8.06 

0.77 

1631 

NA 

10.56 

1.03 

15.72 

NA 

10.15 

0.93 

15.65 

NA 

9.53 

092 

17.08 

NA 

10.06 

1  01 

20.04 

NA 

1412 

1.90 

8.91 

NA 

734 

0.72 

15.94 

NA 

9.83 

1  10 

17.15 

NA 

11.25 

102 

24.74 

NA 

14.53 

1.62 

11.93 

NA 

7.33 

072 

13.18 

NA 

9.50 

1  16 

15.39 

NA 

12.19 

0.71 

21.61 

NA 

13.02 

1.28 

8.99 

NA 

568 

0.53 

10.28 

NA 

6.46 

0.61 

13.43 

NA 

7.53 

0.80 

12.10 

NA 

5.50 

0.75 

12.75 

NA 

586 

0.79 

15.50 

NA 

677 

0.96 

16.00 

NA 

8.90 

0.80 

8  20 

NA 

461 

0.54 

10.87 

NA 

6.91 

0.55 

1419 

NA 

7.81 

0.55 

11.42 

NA 

747 

0.72 

10.15 

NA 

6.77 

060 

Non- 

Fadiily 

ToM 


000 

62  03 

50  92 

33  42 

0.00 

5.75 

7.00 

11.56 

4.09 

6.20 

442 

4.41 

643 

779 

5.32 

8.57 

NA 

NA 

NA 

1494 

NA 

NA 

NA 

NA 

743 

NA 

7.04 

NA 

NA 

NA 

NA 

3.52 

NA 

446 

NA 

4.32 

238 

3.29 

1.83 

1.46 

5.23 

3.09 

214 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


FaciWy 
Total 


0.00 
1417 
14  78 
7.63 
0.00 
2.98 
4.25 
8.62 
1.81 
263 
1.84 
2.56 
3.54 
4.57 
2  76 
5,71 
17.59 

22  22 

25  66 
1212 
17.30 
22.26 
31  75 
40  44 

386 
4.12 
4.34 
5.39 
5.50 
5.27 
4.56 
149 
14.35 
3.59 
1.86 
2.99 
1  66 

NA 
1.83 

NA 

NA 
309 

NA 
1858 
21  95 

20  62 
2373 

28  65 
2104 
i1  84 

27  90 

26  80 
2610 
2815 
36  06 
16.97 
26  87 

29  42 
40  89 
1998 

23  84 

28  29 
3691 
15.20 
17.35 

21  76 
18.35 
19.40 
23  23 
25  70 
13.35 
18.33 

22  55 
19.61 
17.52 


Gk3bai 


000 

090 
090 
090 
YYY 
010 
010 
010 
010 
010 
010 
010 
010 
010 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
010 
010 
010 
010 
010 
010 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
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ADDENDUM  B.— HhLAUVk  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— ContinueO 


Addendum  B.— Reuvtive  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS' 


54435  .. 

54440  .. 

54450  . 

54500  . 

54505  . 
54512 
54520 
54522 
54530 
54535 

54550  .. 

54560  .. 
54600 

54620  . 
54640 
54650 
54660 

54670  .. 

54680  . 

54690  . 

54692  .. 

54699  .. 

54700  .. 
54800  . 
54820  . 
54830  . 
54840 
54860 
54861  . 

54900  . 

54901  .. 
55000  . 

55040  . 

55041  .. 
55060  ... 
55100  ... 
55110  .. 
55120  .. 
55150  . 
55175  ... 
55180  . 
55200  . 
55250  .. 
55300  .. 
55400  ... 
55450  .. 
55500  ... 
55520  .. 
55530  .. 
55535  ... 
55540  ... 
55550  ... 
55559 
55600  . 
55605  . 
55650  . 
55680 
55700  . 
55705  . 
55720  .  . 
55725  ... 
55801  .... 
55810  .... 
55812  ... 
55815  ... 
55821  .. 
55831  ... 
55840  .. 
55842  .. 
55845  ... 

55859  ... 

55860  ... 
55862  .  . 

55865  .. 

55866  .. 


MOO 


Status 


Oescriplion 


Revision  o>  pento 

Repair  of  penis  

Preputial  stretching 

Bmpsy  o(  testis  

Biopsy  of  testis       

Excise  lesion  testis  ~. 

Rerrraval  of  testis     

Orctiieclomy.  partial  

Removal  of  testis      

Extensive  testis  surgery  

Exploration  tor  testis 

Exploration  tor  testis 

Reduce  testis  torsion 

Susper\sion  of  testis  

Suspension  of  testis 
Orchiopexy  (Fowler -Stephens) 

RevisKxi  of  testis      

Repair  testis  injury   

Reiocation  of  testis(e8) 

Laparoscopy.  orchiectomy  

Laparoscopy.  orchiopexy 

Laparoscope  proc.  testis  

Drainage  of  scrotum    

Biopsy  of  epididymis      

Exploration  of  eptdidymis  

Remove  epididymis  lesion  

Renriove  epididymis  lesion  

Removal  of  epididymis      

Removal  of  epididymis     

Fusion  of  spernnatic  ducts  

Fusion  of  spermatic  ducts  

Drainage  of  hydrocele  „ 

Renrioval  of  hydrocele  

Removal  of  hydroceles 

Repair  of  hydrocele    

Drainage  of  scrotum  abscess 

Explore  scrotum  

Removal  of  scrotum  lesion 

Removal  of  scrotum    

Revision  of  scrotum  

Revision  of  scrotum  

Incision  of  sperm  duct       

Removal  of  sperm  duct(s)  

Prepare,  sperm  duct  x-ray  

Repair  of  sperm  duct 

Ligation  of  sperm  duct 

RerrKJval  of  hydrocele  .„ 

Removal  of  sperm  cord  lesion 
Revise  spermatic  cord  veins 
Revise  spermatic  cord  veins 
Revise  hernia  &  sperm  veins 
Laparo  tigate  spernrtatic  vetn  .. 
Laparo  proc.  spermatic  cord  .. 

Incise  sperm  duct  pouch  

Incise  sperm  duct  pouch  

Remove  sperm  duct  pouch  .... 
Remove  sperm  pouch  lesion  . 

Biopsy  of  prostate    

Biopsy  of  prostate    

Drainage  of  prostate  abscess 
Drainage  of  prostate  abscess 

Removal  of  prostate       

Extensive  prostate  surgery 

Extensive  prostate  surgery 

Extensive  prostate  surgery 

Removal  of  prostate  

Removal  of  prostate  

Extensive  prostate  surgery 

Extensive  prostate  surgery 

Extensrve  prostate  surgery 

Percut/r>eedle  insert,  pros  

Surgical  exposure,  prostate  ... 

Extensive  prostate  surgery 

Extensive  prostate  surgery 

Laparo  radical  prostatectomy  . 


Ph' 


lysKian 
Worl( 
RVU83 


612 

000 

112 

1.31 

3.46 

836 

523 

950 

8.58 

1216 

778 

11.13 

701 

4.90 

6.90 

11.45 

5.11 

6.41 

1265 

1096 

1268 

000 

343 

2.33 

514 

5.38 

550 

632 

690 

13.20 

17  94 

143 

5.36 

774 

552 

213 

570 

509 

722 

5.24 

10.72 

4.24 

3.29 

3.51 

646 

4.12 

559 

603 

5.66 

656 

7.67 

6.57 

000 

638 

796 

11.80 

519 

1.57 

457 

764 

868 

1780 

22.56 

27.51 

30  46 

1425 

15.62 

22  69 

24  38 

28.55 

12.52 

14.45 

18.39 

22  87 

30.74 


Non- 

FaciMy 

PE  RVUs 


NA 
000 
1  00 
486 
1^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
606 
498 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
217 
NA 
NA 
NA 
659 
NA 
NA 
NA 
NA 
NA 
NA 
656 
NA 
NA 
509 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
283 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Facility 

PE 
RVUs 


501 
000 
048 
044 
228 
450 
324 
512 
486 
672 
438 
634 
388 
277 
394 
6.59 
311 
383 
706 
632 
547 
000 
282 
079 
326 
333 
324 
380 
464 
622 
849 
0.48 
310 
4.11 
3  19 
2  91 
3.22 
305 
422 
331 
599 
279 
274 
1  54 
480 
236 
344 
364 
343 
3.71 
420 
350 
000 
3.82 
490 
581 
3.48 
0  73 
330 
530 
5-85 
882 
1079 
1297 
13.85 
733 
7  81 
11  27 
1185 
1314 
6.86 
758 
919 
1050 
11  79 


Mal- 
practice 
RVUs 


0.36 
0.00 
007 
006 
021 
056 
033 
062 
053 
083 
049 
079 
045 
031 
049 
0.81 
0.35 
041 
094 
099 
087 
000 
023 
014 
033 
034 
031 
036 
052 
1  34 
183 
0  10 
0.35 
0.50 
0.37 
015 
036 
033 
047 
033 

0  72 
025 
021 
020 
0.50 
024 
043 
056 
036 
042 
074 
0.47 
000 
0.38 
0.54 
0.72 
0.31 
010 
0.26 
044 
051 
1.06 
1.35 
1.69 
1.84 
085 
094 

1  37 
148 
1  71 
0.74 
082 
114 
137 
1.37 


Total 


NA 

0.00 

219 

625 

NA 

NA 

NA 

NA 

NA 

NA 

t^ 

NA 

NA 

NA 

NA 

NA 

NA 

1^ 

NA 

NA 

NA 

000 

972 

7  45 
1^ 
NA 
NA 
NA 
NA 
NA 
NA 

370 
NA 
NA 
1^ 

8  87 
1^ 
NA 
NA 
NA 
NA 
1^ 

1006 
NA 
NA 

945 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 

450 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


11  49 

000 

1  67 

1  83 

595 

1364 

880 

15.24 

13  97 

19.71 

1265 

18  26 

11  34 

798 

11  33 

1885 

857 

1065 

20  65 

18.27 

1922 

000 

646 

326 

873 

905 

875 

1050 

1406 

20  76 

28  26 

201 

881 

1235 

908 

519 

928 

847 

11  91 

888 

17  43 

728 

624 

525 

13  79 

672 

946 

1023 

945 

10  69 

1261 

10.54 

000 

10.58 

1340 

1833 

898 

240 

8.13 

13.38 

15.04 

27  70 

34  72 
42.17 
46.15 
22  43 
24.37 

35  33 
37.71 
43  40 
2012 
22  85 

28  72 
34.74 
43  90 


Global 


CPT" 
HCPCS^ 


090 
090 
000 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 

YYY 
010 
000 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
000 
090 
010 
090 
090 
090 
090 
090 
090 

YYY 
090 
090 
090 
090 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
C»0 
090 
090 
090 


55870  .... 
55873  .... 
55899  .... 
55970  .... 
55960  .... 
56405  .... 
56420  .... 

56440  .... 

56441  .... 
56501  .... 
56515  .... 

■bseos  .... 

56606  .... 
56620  .... 

56625  .... 
^6630  .... 
'>663''     ... 

56632  .... 

56633  ... 
SB634  ... 
S665'  ... 
56640  .... 
Se'dO  .... 
Sf'PO  .... 
Sf"40  .... 
s68fX)  .... 
36805  .... 
56810  .... 

56820  .... 

56821  .... 
57000  .... 
57010  .... 
57020  .... 

57022  .... 

57023  .... 
57061  .... 
57065  .... 
57100  .... 

57105  .... 

57106  .... 

57107  .... 

57109  .... 

57110  .... 

57111  .... 

57112  .... 
57120  .... 
57130  .... 
57135  .... 
57150  .... 
57155  .... 
57160  .... 
57170  .... 
57180  .... 
57200  .... 
57210  .... 
5^220  .... 
57230  .... 
67240  .... 
57260  .... 
57260  .... 
57265  .... 
57268  .... 
57270  .... 
67280  .... 
57282  .... 
57284  .... 
57287  .... 
67288  .... 
57289  .... 

57291  .... 

57292  .... 
57300  .... 
57305  .... 

57307  ... 

57308  ... 
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OescnpliO'- 


Vag  hyst  w/enterocele  repair 
Ciyo^>late  prostate 

Genital  surgery  proceaj'e 
Sex  transformation   M  tc  F 

Sex  transformatio'"    F  to  M  

i  &  D  of  vulva'penneum    

Drainage  o'  giaic  aDscess  

Sj'gerv  'or  v'jiva  lesion   

Lysis  ot  iabiai  lesionisi     

Destroy   vulva  lesions   Sim   

Destroy  vulva  iesion  s  compi  .. 

Biopsy  ot  vulva  perneum  

Biopsy  of  vulvaperineum  

Palia  'ernovai  of  vulva  

Cor^pieie  removal  ot  vulva  

Extensive  vulva  surgery  

Extensive  vulva  surgery   

Extensive  vulva  surgery  

Extensive  vulva  surgery   

Extensive  vulva  surgery   

Extensive  vulva  surgery  

Extens've  vulva  surgery  

Pa'lia'  i-emova'  of  hymen  

ncision  of  hymen        

Remove  vagina  gland  lesion  ... 

Repair  0*  vagina     

Repair  clitoris  

'^epan  o'  peri'ieu'^ 

Exar^  o'  vjiva  w  scope     

Exam. 'biopsy  of  vu'va  w  scope 
Exploratior-  of  .agma 
Drainage  o'  peivic  abscess 
Drainage  y  pelvic  fluid 
I  &  d  vagina'  hematon-ia  pp     ., 
I  &  0  vag  hematoma   non-ob  ., 
Destroy  vag  lesions  simple     . 
Destroy  vag  lesions,  complex  , 

Biopsy  o'  vagma      

Biopsy  of  vagina      

Remove  vagma  *ai'   patia' 
Remove  vagina  tissue   pan 
vaginectomy  partial  v*  nooes   . 
Remove  vagina  wan   complete 
Remove  vagina  tissue   compi 
vaginectomy  ^  nooes   compi 

Ciosu'e  of  vagina 

Remove  .agma  lesion  

Remove  .agma  lesion     

Treai  vagma  mtectio'-        

Insei  ute''  tanoems  ovoiOs 
Insen  pessa'>'  othe-  oevice 

Fitting  o*  diaphragm^cap  

Trea'  vagma  bleeding      

Repair  of  vagrna  

Repai' vagma  permeum  

Revision-  .pf  ureth'a  

Repai-  o'  urethra'  lesion  

Repai'  biaooe'  &  vagma  

Repai'  -ectum  &  vagma  

Repai'  of  vagina  

Extensive  repai'  o'  vagina 

Repai'  of  bowei  bulge    

Repar  of  bowel  pouch    

Suspensior-  o'  vagma 
Repai'  o'  vagma'  prolapse 
Repai'  paiavagmai  aetec! 
Revise. 'emove  sling  'epar      .. 

Repai'  oiadOe'  Oetecf     

Repa"  Diaaoe'  &  vagina   

Construction  of  vagma 
Construct  vagina  with  graft 
Repair  'eclum'-vagma  fistula   .. 
Repai'  rectumi-vagma  'istuia    . 
j  Fistula  'epai'  &  colostomy 
I  Fistula  'epai'   transpenne 
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Addendum  B— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPT'/ 
HCPCS» 


57310  . 

57311  .. 
57320 
57330 
57335 
57400 
57410  . 
57415     . 

57420  .. 

57421  ... 
57452  . 
57454 
57455 
57456 
57460 
57461  .. 
57500  . 
57505 
57510 
57511  . 
57513  .. 
57520 
57522 
57530 
57531  . 
57540 
57545 
57550 
57555 
57566 
57700 
57720 
57800 
57820 
58100 
58120 
58140 
58145 
58146 
58150 
58152 
58180 
58200 
58210 
58240 
58260 
58262 
58263 
58267 
58270 
58275 
58280 
58285 
58290 
58291 
58292 
58293 
68294 
58300 
58301 
58321 
58322 
58323 
58340 
58345 
58346 
58350 
58353 
58400 
58410 
58520 
58540 
58545 
58546 
58550 


MOO 


Statue 


D«scnption 


Rapair  ur«(^rovaglnal  lesion  

Ra(>aw  uret^rovaglnal  lesMDn  

Rapair  bladder -vagina  lesion  .... 
Rapair  bladder -vagina  lesion  .... 

Rapaw  vagina  

Dilation  ol  vagina , 

Pelvic  examination  

Reoiove  vagir^l  foreign  body  .., 

Exam  ot  vagir^  w/scope     

Exam/biopsy  ot  vag  w/scopa  .... 

Exam  o(  cervix  w/scope     , 

Bx/curett  ol  cervix  w/scope  , 

Biopsy  ol  cervix  w/scope 

Endocerv  curettage  w/scopa  ..... 

Bx  of  cervix  w/scope.  leap  

Conz  of  cervix  w/scope.  leap  ... 

Biopsy  of  cervix  

Endocervical  curettaga 

Cautenzation  ot  cervix 

Cryocaulery  of  cervix   

Laser  surgery  of  cervix 

Conization  of  cervix    

Conization  of  cervix    

Removal  of  cervix  

Removal  of  cervix,  radical 

Removal  of  residual  cervix  

Remove  cervix/repair  pelvis  

Removal  of  residual  cervix 

Remove  cervix/repair  vagina  .... 
Remove  cervix,  repair  bowal  .... 

Revision  ol  cervix  

Revision  of  cervix 

Dilation  of  cervical  canal  , 

D  &  c  ol  residual  cervix 

Biopsy  of  uterus  lining  

Dilation  and  curettage        

Myomectomy  abdom  mettHXj  ... 

Myomectomy  vag  mettiod    

Myomectomy  atxjom  complax  . 

Total  hysterectomy    

Total  tiysterectomy    ^... 

Partial  tiysterectomy  

Extensive  hysterectomy  , 

Extensive  hysterectomy     

Removal  of  pelvis  contents  

Vaginal  hysterectomy  

Vag  hyst  including  t/o  

Vag  hyst  w/t/o  4  vag  repair 

Vag  hyst  w/unnary  repair  

Vag  hyst  w/enterocele  repair  ... 

Hysterectomy/revise  vagina  

Hysterectomy/revise  vagina  

Extensive  hysterectomy      

Vag  hyst  complex  

Vag  hyst  inci  l/o,  complex  

Vag  hyst  t/o  &  repair,  cofnpt  .... 
Vag  hyst  w/uro  repair,  conipl  ... 
Vag  hyst  w/enterocele.  conipi  .. 

Insert  intrauterine  device    

Remove  intrautenne  devica  

Artificial  insemination  

Artifictal  insemination  

Sperm  washing  

Cattieter  lor  hysterography  

Reopen  falloptan  tube       

Insert  heynnan  uten  capauta 

Reopen  lalloptan  tut>e  

Endometr  ablate  ttiermal    

Suspension  ot  uterus  

Suspension  of  uterus    

Repair  of  ruptured  uterus  

Revision  of  uterus  

Laparoscopic  myomectomy 

Laparo-myomectomy.  comptox 
Laparo-asst  vag  hysterectomy 
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12.35 

18.73 

2.27 

1.75 

217 

160 

2.20 
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1.99 
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2.83 

3.44 

097 

1  14 

1.90 

190 

1.90 

4.04 

336 
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13.03 

5.53 
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8.37 
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4.13 
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1.67 

1.53 

3.27 
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15.24 
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15  29 

2159 

28.85 

38.39 

12.96 

14.77 
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17.04 

14.26 

15.76 

17.01 

22  26 

19.00 

20.79 

22  06 

23  06 
20.28 
♦1.01 

1.27 

092 

1  10 

0.23 

0.88 

466 

6.75 

1.01 

356 

6.36 

1273 

1192 

14.64 

14.60 

19.00 

14  19 


NA 

NA 

NA 

NA 

NA 

NA 

255 

3.21 

168 

206 

1.70 

205 

194 

1  86 

5.01 

5.32 

202 

1.90 

301 

236 

257 

413 

366 

NA 

NA 

NA 

HA 

NA 

NA 

NA 

NA 

NA 

077 

1.51 

145 

235 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
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1  54 

094 

1.00 
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1210 

NA 

NA 

193 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
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0.45 

485 

051 

495 

060 

6.29 

066 

897 

166 

1.14 

022 

103 

014 

187 

019 

069 

010 

096 

013 

065 

010 

102 

013 

089 

013 

084 

013 

125 

028 

1  50 

028 

0  49 

0  10 

121 

0.12 

1  51 

0.18 

0  75 

018 

1  50 

019 

276 

041 

249 

034 

353 

0.48 

1353 

246 

614 

1.21 

659 

130 

378 

0.55 

560 

089 

483 

0.80 

-244 

033 

320 

041 

0.48 

006 

1.11 

017 

075 

0.07 

197 

0.33 

701 

146 

484 

080 

915 

1  46 

789 

1  57 

1028 

1  52 

785 

1.54 

1060 

2  15 

13  96 

291 

1848 

3.76 

668 

1  23 

743 

1  42 

795 

1.55 

852 

1.51 

719 

1.37 

772 

151 

821 

1.54 

1085 

188 

9  37 

1  23 

10.34 

1.42 

1085 

1  55 

1125 

1  51 

1010 

1  37 

039 

010 

050 

013 

038 

010 

043 

Oil 

010 

002 

033 

0.08 

1  73 

036 

387 

064 

1  05 

010 

223 

037 

393 

0.62 

655 

1.09 

593 

1  17 

690 

128 

776 

1.45 

955 

1.45 

721 

1.44 
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NA 

NA 
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NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
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NA 
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Global 
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29  36 

363 

292 

423 

239 

3.31 

2.25 

3.48 

3.01 
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5.22 

1.56 

2.47 

359 

283 

359 

721 

619 

8.80 

43.99 

19.57 

20  92 

9.86 

15  44 

14.00 

632 

774 

1.33 

295 

235 

5.57 

2307 

13  68 

2961 

24  70 
32  40 
2468 
34  34 
45  72 
60  63 
20  89 

23  62 

25  56 
27  07 
22.82 

24  99 
2676 
34  99 

29  60 
32  55 

34  48 

35  82 
31.75 

1  50 

1.90 

1  40 

1.64 

035 

1.29 

675 

1126 

216 

616 

1091 

2037 
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23.81 

30  00 
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A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A" 

A 

A 

A 

C 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Laparoscopy.  rerrwve  myoma 

Laparo-vag  hyst  incI  Vo  

Laparo-vag  hyst  complex  

Lapa'o-vag  nysl  v»To   compi  . 
'-•vsieroscoDv   dx   sep  proc  .... 

HyslerOSCOPv 

Hysteroscopv 
Hysle'OscoDy 
Hysteroscopv 
Hysteroscopv 
Hysteroscopv 
Laparo  proc 


biopsy  

lysis  

resect  septum  ... 
remove  myoma  . 

remove  tb   

ablation  

uterus 


Hysteroscope  proceoure  

Division  ot  fallopian  tube  

Division  of  fallopian  tube 

Ligate  oviduct(s)  add-on 

Occlude  fallopian  tube(s)  

Laparoscopy.  lysis 

Laparoscopy.  remove  adnexa  .. 
Laparoscopy.  excise  lesions  .... 

Laparoscopy.  tubal  cautery  

Laparoscopy,  tubal  block  

Laparoscopy.  timbrioplasty 

Laparoscopy.  salpingostomy  ... 

Laparo  proc.  oviduct-ovary 

Removal  of  fallopian  tube  

Removal  of  ovaryAube(s)  

Revise  fallopian  tube(s) 

Repair  oviduct  

Revise  ovarian  tut)e(s)  

Remove  tutjal  obstruction  

Create  new  tutial  opening  

Drainage  of  ovarian  cyst(s)  

Drainage  of  ovarian  cyst(s)  

Drain  ovary  abscess,  open  

Dram  ovary  abscess,  percut  ... 
Drain  pelvic  abscess,  percut  ... 

Transposition  ovary(s)  

Biopsy  of  ovary(s)   

Partial  removal  of  ovary(s)  

Removal  of  ovarian  cyst(s)   

Removal  ot  ovary(s)  

Removal  of  ovary(s)  

Resect  ovarian  maligriancy  

Resect  ovarian  malignancy  

Resect  ovarian  malignancy  

Tah,  rad  dissect  for  debulk  

Tah  rad  debulk/lymph  remove 

Exploration  of  atidomen  

Retrieval  of  oocyte  

Transfer  of  embryo  ..„ «.... 

Transfer  of  embryo       

Genital  surgery  procedure 

Amniocentesis  diagnostic  

Amniocentesis  therapeutic  

Fetal  cord  puncture. prenatal  ... 

Chorion  biopsy  

Fetal  contract  stress  test  

Fetal  contract  stress  test  

Fetal  contract  stress  test  

Fetal  non-stress  test     

Fetal  non-stress  tes"     

Fetal  non-stress  test      

Fetal  scalp  biooo  sample  

Fetal  monitor  w  repon  

Fetal  monitor  interpret  or>ly  .... 

Remove  uterus  lesion     

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 


Non- 
Facility 
PE  RVUs 


Facility 

PE 
RVUs 


Mal- 

Practk» 

RVUs 


Non- 
Facility 
Total 


Facility 
Total 


Gk>bai 


0.00 
1419 
19.00 
19.00 
3.33 
4.75 
6.17 
7.00 
10.00 
5.21 
6.17 
0.00 
0.00 
5.60 
5.00 
1.45 
3.90 
11.29 
11.05 
11.79 
560 
5.60 
1288 
13.74 
0.00 
12.05 
11.36 
14.00 
14.84 
14.84 
13.13 
13.97 
4.14 
588 
4.22 
10.13 
338 
1098 
599 
11.36 
11.36 
7.29 
18.43 
16.93 
22.38 
25.01 
32.00 
35.00 
14.65 
353 
0.00 
3.83 
0.00 
1.30 
3.00 
345 
2.20 
0.66 
0.66 
0.00 
0.53 
0.53 
0.00 
1.99 
0.89 
074 
12.35 
11.49 
11.67 
14.22 
13.88 
13.18 
5.46 
11.67 
11.49 


0.00 
NA 
NA 
NA 
2.10 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
0.00 
NA  i 
NA  ! 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4  39 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
836 
000 
2.29 
000 
1.88 
NA 
NA 
1  59 
079 
027 
0.52 
045 
0.22 
0.23 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


0.00 
7.56 
9.57 
9.26 
1.49 
212 
2.69 
305 
4  28 
2.27 
2.71 
000 
000 
328 
3.12 
059 
3.11 
5.60 
5.27 
554 
3.62 
363 
652 
686 
0.00 
580 
5.75 
699 
7.37 
7.06 
6.67 
697 
436 
3.47 
3.34 
5.04 
232 
5.74 
3.53 
5.58 
5.54 
394 
944 
900 
11  32 
12.41 
15  08 
1615 
812 
1  67 
000 
1.59 
0.00 
0.71 
1.35 
160 
1.08 
NA 
027 
NA 
NA 
0.22 
NA 
106 
036 
0.30 
6.29 
6.06 
6.19 
5.81 
7.04 
6.61 
336 
6.40 
5.84 


-4- 


0.00 

1.44 

1.23 

1.23 

034 

0.49 

0.62 

0.71 

1.02 

0.52 

0.62 

000 

0.00 

0.39 

0.33 

0.07 

0.40 

1.14 

1.12 

1  18 

055 

0.56 

1.22 

1.40 

000 

064 

1.14 

059 

1.52 

1.51 

1.34 

1,42 

036 

056 

029 

0.92 

018 

062 

056 

0.68 

1  14 

073 

1.86 

1.55 

2.20 

2.57 

330 

356 

1  47 
036 
000 
039 
0  00  I 
023 
0.23 
0.62 
0.40 
0.20 
012 
008 
012 
0.10 
002 
036 
016 
014 
2.21 
2.06 
2.09 
2.54 

2  49 
236 
0.98 
1.23 
1.41 


0.00 
NA 
NA 
NA 

577 
NA 
NA 
NA 
NA 
NA 
NA 

000 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

889 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

12  25 
000 
6.51 

0  00 
341 

NA 
NA 
419 
1.65 
106 
060 

1  10 
0.85 
0.25 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


000 

23  19 

29  80 

29  49 

5  16 

7.36 

9.48 

1076 

15.30 

8.00 

9.50 

0.00 

0.00 

9.27 

6.45 

2.11 

741 

18.03 

1744 

1851 

977 

979 

20  62 

22  00 
000 

18  49 
18.25 
21.58 

23  73 
2341 

21  14 

22  36 
886 
9.91 
7.85 

16.09 
5.88 
17.34 
10.08 
1762 
16.04 
11.96 
29.73 
27  48 
35.90 
39  99 
50  38 
5471 

24  24 
556 
0.00 
581 
000 
2.24 
458 
5  67 
3.68 

NA 

106 

NA 

NA 

0.85 

NA 

341 

1.41 

1  18 

20.85 

19.61 

19.95 

22.57 

2341 

2215 

980 

19.30 

18.74 


010 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
YYY 
YYY 
090 
090 

zzz 

010 
090 
010 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
YYY 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
XXX 
XXX 
090 
090 
090 
090 
090 
090 
090 
090 
090 


<  CPT  codM  and  (Mscnplions  only  ar*  copyright  2002  Arrmncan  Medical  Association  Alt  Rights  Rasarvad  Appkcatil*  FARS/OFARS  Apply 
'Copyngfit  2C02  Amancan  Dvntal  Association  All  nghts  marvad 
>  *  IndicaMs  RVUs  are  not  usad  lor  Madicara  paymani 


'  CPT  codes  and  descriptions  only  are  copyright  2002  American  Medical  Association  All  Rights  Resen«a  Applicable  FARS/DFARS  Apply. 
'Copyright  2002  American  Dental  Association  All  nghts  resented 
3  » Indicates  RVUs  are  not  usea  for  Medicare  payment 
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Addendum  B— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS' 


59160 

59200 
59300 
59320 
59325 
59350 
59400 
59409 
59410 
59412 
59414 
59425 
59426 
59430 
59510 
59514 
59515 
59525 
59610 
59612 
59614 
59618 
59620 
59622 
59812 
5982P 
59821 
59830 
59840 
59841 
59850 
59851 
59652 
59855 
59856 
59857 
59866 
59870 
59871 
59898 
59899 
60000 
60001 
60100 
60200 
60210 
60212 
60220 
60225 
60240 
60252 
60254 
60260 
60270 
60271 
60280 
60281 
60500 
60502 
60506 
60512 
60520 
60521 
60522 
60540 
60545 
60600 
60605 
60660 
60659 
60699 
61000 
61001 
61020 
61026 


MOO 


Status 


Description 


D  A  c  after  delivery       

Insert  cervical  dilator         

Eptsiotomy  or  vagir^al  repair  ... 

Revision  of  cervix     

Revision  of  cervix  

Repair  of  uterus 

Otatotfical  care  

Obsiatricai  car*  

Ot>stetrical  care  

Antepartum  manipulation  

Delrver  placenta  

Antepartum  care  only  

Antepartum  care  only  

Care  after  delivery    , 

Cesarean  delivery     , 

Cesarean  delivery  only 

Cesarean  delivery     

Remove  uterus  after  cesarean 

Vtiac  delivery  

Vtjac  delivery  only     

Vbac  care  after  delivery  

Attempted  vbac  delivery     

Attempted  vt>ac  delivery  only  .. 

Attempted  vt>ac  after  care  

Treatnient  of  miscarriage  

Care  of  miscarnage  

Treatment  of  miscarriage  

Treat  uterus  infection  

Abortion      

Abortion  

Abortion    

Abortion     

Abortion  

Abortion    

At)ortion  

Abortion     , 

Abortion  (mpr)  

Evacuate  mote  of  uterus  , 

Remove  cerclage  suture  

Laparo  proc  ob  care/deliver  .., 

Maternity  care  procedure  , 

Dram  thyroid/1or>gue  cyst   

Aspirate/iniect  ttiyrxxl  cyst  , 

Biopsy  of  ttiyroid       

Remove  thyroid  lesion , 

Partial  thyroid  excision  

Partial  thyroid  excision  

Partial  removal  of  thyroid  

Partial  removal  of  thyroid  

Removal  of  thyroid    

Removal  of  thyroid     , 

Extensive  thyroid  surgery  , 

Repeal  thyroid  surgery      , 

Removal  of  thyroid     , 

Removal  of  thyroid  

Remove  thyroid  duct 
Remove  thyroid  duct 
Explore  parathyroid  glands  ... 

Re-explore  parathyroids    

Explore  parathyroid  glands  ... 
Autolransplant  parathyroid  .... 

Removal  ol  thymus  gland  

Removal  of  thymus  gland  

Removal  of  thymus  gland   ..... 

Explore  adrenal  glarid  

Explore  adrenal  gland       

RerTKJve  carotid  txxJy  lesKXt  ., 
Rerrtove  carotid  body  lesion  . 
Laparoscopy  adrenalectomy 
Laparo  proc,  endocnne 
Endocnne  surgery  procedure 
Remove  cranial  cavity  fluid  .., 
Remove  cranial  cavity  ftuid  ... 
Remove  brain  cavity  fluid  .... 
Inieclion  into  brain  car^l  , 


Physician 
Wor1( 
RVU»» 


2.71 

0.79 

241 

248 

407 

4.95 

23.06 

13.50 

14.78 

1.71 

1.61 

4.81 

8.28 

213 

26.22 

15.97 

17.37 

854 

24.62 

15.06 

16.34 

27.78 

17.53 

18.93 

4.01 

4.01 

4.47 

6.11 

3.01 

5.24 

5.91 

5.93 

8.24 

612 

748 

9.29 

400 

6.01 

2.13 

0.00 

0.00 

1  76 

0.97 

1.56 

955 

1088 

1603 

11.90 

14.19 

1606 

20.57 

26.99 

17>47 

20.27 

16.83 

5.87 

853 

16.23 

20  35 

21.49 

4.45 

16.81 

18  87 

23  09 

1703 

19.88 

1793 

20.24 

20  00 

000 

000 

1.58 

1.49 

151 

1.69 


Non- 

Faciiity 

PE  RVUs 


348 

1.32 

208 

HA. 

MA 

M, 

HA 

HA 

NA 

NA 

NA 

446 

804 

MA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

360 

362 

379 

NA 

398 

5.60 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

200 

0.00 

000 

236 

1.64 

1  86 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
rOA 
NA 
NA 
NA 

NA 
000 
0.00 
NA 
NA 
NA 
NA 


Facility     I       Mal- 

PE        I    Practice 
RVUs  RVUs 


215 
031 
099 
1.29 
1.96 
2.00 

1609 
5.44 
648 
0.84 
0.66 
190 
330 
098 

18.21 
638 
805 
3.39 

16.66 
6.21 
712 

1952 
694 
887 
253 
2.66 
285 
394 
224 
355 
273 
313 
457 
324 
383 
439 

1  55 
378 
090 
0.00 
000 

2  15 
035 
055 
657 
645 
823 
699 
782 
905 

11  39 

1579 

1030 

11  50 

982 

516 

635 

775 

959 

11  42 

166 

984 

11  77 

13.01 

764 

933 

13  24 

18.11 

806 

000 

000 

098 

106 

1  38 

145 


049 
015 
0.43 
0.45 
073 
0.88 
414 
2.42 
2.65 
0.31 
0.29 
086 
149 
038 
470 
2.86 
312 
1.53 
441 
2  70 
293 
498 
315 
339 
058 
072 
0.80 
1  10 
0.54 
0.94 
1  06 
1.06 
148 
1  10 
1.34 
166 
072 
077 
0.38 
000 
000 
0.14 
006 
0.05 
084 
101 
1  51 

0  97 

1  31 
1  50 
1  63 
1  96 
1  39 
1  78 
135 
045 
067 
1.61 
200 
214 
044 
1  84 
234 
283 
142 
1.75 
1.87 
228 
196 
000 
0.00 
013 
015 
0.26 
0.21 


Total  '°'*' 


668 
226 

492 
NA 
NA 
NA 
NA 
NA 
r4A 
NA 

10.13 

1781 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

8.19 

835 

906 

NA 

7.53 

11  78 

NA 

I4A 

NA 

NA 

NA 

NA 

NA 

NA 

4.51 

000 

000 

4.26 

2  67 

347 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

(^ 

NA 

f4A 

fM 

NA 

NA 

NA 

NA 

NA 

000 

0.00 

NA 

f4A 

NA 

NA 


535 

125 

383 

422 

676 

783 

43  29 

21  36 

23  91 

2.86 

255 

7.57 

13  07 

349 

49  13 

25.21 

28  54 

13  46 

4569 

2397 

26.39 

52  28 

27  62 
31  19 

712 

739 

812 

11  15 

579 

973 

9.70 

10.12 

14.29 

10.46 

1265 

15.34 

6.27 

10.56 

341 

000 

000 

405 

1  38 

216 

1696 

1834 

25.77 

1986 

23  32 

2661 

33  59 

4474 

2916 

33  55 

28  00 
11  48 
1555 
25.59 

31  94 
35  05 

655 
28  49 

32  98 
38  93 
26  09 
30.96 

33  04 
40  63 
30  04 

000 
000 
2.69 
272 
315 
3.35 


Global 


CPTV 
HCPCS^ 


010 
000 
000 
000 
000 
000 
MMM 


MMM 

MMM 
MMM 
MMM 
MMM 
Z2Z 
MMM 
MMM 
MMM 
MMM 
MMM 
MMM 
090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
090 
090 
000 
090 
000 
YYY 
YYY 
010 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

090 
090 
090 
090 
090 
090 
090 
090 
YYY 
YYY 
000 
000 
000 
000 


61050  .. 
61055  .. 
61070  .. 
61105  .. 

61107  .. 

61108  .. 
61120  .. 
61140  .. 

61150  .. 

61151  ., 
61154  ., 
61156  ., 
61210  ., 
61215  ., 
61250  . 
61253  . 

61304  . 

61305  . 

61312  . 

61313  . 

61314  . 

61315  . 

61316  . 

61320  . 

61321  . 

61322  . 

61323  . 
61330  . 
61332  . 
6^333  . 
61334  . 
6' 340  . 
61343  . 
61345  . 
61440  . 
61450  . 
6M58  . 
6'460   . 

eMT-o  . 

61480  . 
61490  . 

61500  . 

61501  . 
61510  . 
61512  . 
61514  . 

61516  . 

61517  , 

61518  . 

61519  . 

61520  . 
61521 
61522 
61524 
61526 
61530 
61531 
61533 
61534 
61535 
61536 
61538 
61539 
61541 
61542 
61543 
61544 
61545 
61546 
61548 
61550 
61552 
61556 
61557 
61558 


fi^D 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A. 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Remove  brain  canal  fluid  

Injection  Into  brain  canaj  

Brain  canal  shunt  procedure 

Twist  drill  hole  

DriM  skull  for  implantation  

Drill  skull  for  drainage  

Burf  hole  for  puncture    

Pierce  SKuli  tor  biopsy    , 

Pierce  sKuH  toi  drainage  , 

Pierce  skuii  'or  drainage  

Pierce  sKuii  &  remove  clot  .. 
fierce  sKuli  tor  drainage 
Pierce  sKull   implant  device 

Insert  brain-fiuid  device  

Pierce  skull  &  explore    

Pierce  srjH  &  explore    

Open  shliI!  fo'  exploration  ... 
Open  Skull  'or  exploration  ... 

Open  skuli  tor  drainage  

Oper  sKjii  for  drainage  

Open  Skull  tor  drainage  r 

Open  Skuli  tor  drainage 
implt  cran  Pone  flap  tc  alx)o 

Open  skull  tc  dramage  

Open  Skull  tor  drainage    

Decompressive  craniotomy 
Decompressive  lobectomy 

Decompress  eye  socket  

Expiore'Piopsy  eye  socket  ,. 
Explore  orbil  remove  lesio'" 
Explore  oftiilremove  ooiect 
Subtemporal  decompression 
Incise  skull  (press  reiiefi 

Relieve  crania'  pressure 

Incise  skull  tor  surgery     

Incise  skuii  tor  surges   

Incise  Skull  tor  pram  wound 

Incise  skull  tor  surgen>'   

Incise  skull  tor  surgeny  ....;... 

Incise  skull  for  surgery  

Inase  skull  tor  surgeny  

Removal  ot  skull  lesion 
Remove  infected  skuli  bone 
Removal  of  brain  lesion 
Remove  brain  lining  lesion 
Removal  ot  bram  abscess 
Removal  ot  bram  lesion 
Implt  brain  cbemotx  add -or 
Removal  ot  bram  lesiof 
P*emove  pram  immg  lesio^- 
Removal  o'  pram  lesioi" 
Removal  ot  pram  lesior" 
Removal  of  Oram  abscess 

Removal  ot  pram  lesion    

Removal  ot  bram  lesion  

Remicvai  ol  bram  lesion  

implant  pram  electrooes  

impiani  bram  electrodes  .,... 

Remova  ot  bram  lesion  

Remove  Oram  eiectrckJes  ... 

Removal  of  bram  lesion   

Bemovai  ol  bram  tissue  

Removal  o'  bram  tissue   

Incision  ol  pram  tissue   

Renx)val  ot  brain  tissue  

Removal  ol  bram  tissue 
Remove  &  treat  bram  lesion 
Excision  o'  bram  tumor 
Removal  ot  pituitary  gianc 
Removal  ot  pituitary  gland   , 

Release  of  skull  seams  

Release  of  skuH  seams  

Incise  SKuii  sutu'es        

Incise  skull  sutures       

Excision  of  skuH  sutures  


Physician 
Work 
RVUs» 


l^on- 

Facility 

PE  RVUs 


1.51 

2.10 

0.89 

5.14 

5.00 

10.19 

8.76 

15.90 

17.57 

12.42 

14.99 

16.32 

5.84 

489 

1042 

12.36 

21.96 

26.61 

24.57 

24  93 

24  23 

27  68 
1  39 

25.62 

28  50 
29.50 
31.00 
23  32 
27.28 
27.95 
1827 
18.66 
29.77 
27.20 
26  63 

25  95 
27.29 
28.39 
26.06 
26.49 
25.66 
17.92 
14.84 
28.45 
35.09 

25  ?e 

P-s  6  ■ 

1.36 

37.32 

4'  39 

S4  h4 
Ai  46 
t'b  *' 
^7  66 
52,17 
43.86 
14.63 
1971 
20.97 
11.63 
35.52 

26  81 
32  08 
28  85 
31,02 
29.22 
25.50 
43.80 
31.30 
21.53 
14.65 
19.56 
22.26 
22  38 
2558 


Facility 

PE 
RVUs 


roA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 

\A 
\a 

\i 

\A 

^A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
\A 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 


Mal- 
practice 
RVUs 


1.27 

I  42 
1.04 
4.04 
338 
7.29 
612 

10.11 

10.66 

8.01 

9.70 

10.07 

378 

4  09 

701 

7.87 

1318 

1570 

1542 

15.20 

1334 

1642 

057 

1516 

16.55 

13.88 

14.08 

1410 

15  97 

16.02 

10.93 

11  41 

17  97 
16.51 
15.30 
1553 
1659 
17.53 
15.06 
15.99 
15.56 

II  76 
9.97 

17.22 
20.72 
1547 
14  92 

056 
22  22 
2421 
31  73 
25  76 
1756 
1679 
30.71 
26.94 

9.66 
12.32 
13.13 

810 
21.02 
1632 

18  97 
16,91 

19  07 
17.52 
14.52 
25  02 
1868 
13.64 

7.34 

9.84 

12.01 

13.86 

15.13 


Non- 

Faality 

Total 


Facility 
Total 


Global 


0.13 
0.13 
0.09 
1.05 
1.02 
2.04 
1.81 
3.15 
3.52 
2.45 
3.05 
3.42 
1.16 
0.99 
2.02 
2.26 
4.33 
5.25 
499 
5.07 
4.00 
5.62 
0.43 
5.20 
535 
499 
4  99 
2.58 
415 
2  24 
3.02 
3.66 
6.04 
523 
5.57 
6.11 
528 
513 
465 
5.54 
5.37 
3.26 
263 
577 
7.14 
512 
494 
0.08 
753 
615 
1010 
8.85 
530 
501 
672 
617 
2.84 
3.80 
415 
229 
668 
5.38 
662 
5.50 
649 
6.11 
491 
888 
606 
363 
1,14 
0.88 
357 
4.66 
2.61 


NA 

291 

000 

NA 

3.65 

000 

NA 

2.02 

000 

NA 

10.23 

090 

NA 

9.40 

000 

NA 

1952 

090 

NA 

1669 

090 

NA 

29  16 

090 

NA 

31  75 

090 

NA 

22  88 

090 

NA 

27  74 

090 

NA 

2981 

090 

NA 

1078 

000 

NA 

9.97 

080 

NA 

19  45 

090 

NA 

-  2249 

000 

NA 

39  47 

090 

NA 

47  56 

090 

NA 

44  98 

090 

NA 

45.20 

090 

NA 

41.57 

090 

NA 

49  72 

090 

NA 

239 

ZZZ 

NA 

45  98 

090 

NA 

50  40 

090 

NA 

48  37 

090 

NA 

50  07 

090 

NA 

40.00 

090 

NA 

47.40 

090 

FM 

46.21 

090 

NA 

32.22 

090 

NA 

33.73 

090 

NA 

53.78 

000 

NA 

4894 

090 

NA 

47.50 

000 

NA 

46.59 

090 

NA 

49.16 

090 

NA 

51.05 

090 

NA 

45  77 

090 

NA 

48.02 

090 

NA 

46  59 

090 

IM 

32  94 

090 

NA 

27  44 

090 

NA 

51.44 

090 

NA 

62  95 

090 

NA 

45.85 

090 

NA 

44.47 

090 

NA 

2.02 

ZZZ 

NA 

67  07 

090 

NA 

73  75 

090 

NA 

96.67 

090 

NA 

79.09 

090 

NA 

52.31 

090 

NA 

49.86 

090 

fM 

89.60 

090 

NA 

76.97 

090 

NA 

2713 

090 

fM 

35.83 

090 

NA 

3625 

090 

NA 

22.02 

090 

NA 

63.22 

090 

NA 

48.51 

090 

NA 

57  67 

090 

NA 

51.26 

090 

NA 

56  58 

090 

NA 

52  85 

090 

NA 

44.93 

090 

NA 

77  70 

090 

NA 

56.04 

090 

NA 

38  80 

090 

NA 

2313 

090 

NA 

30.28 

090 

NA 

37.84 

090 

NA 

40.92 

090 

NA 

43.32 

090 

'  CPT  codM  and  dMcr^tions  only  are  copyngm  2002  Amencan  M«dical  Association  Al  Righli  RaMfv«d  Acplicatila  FARS/DFARS  Appty 
'Copyright  2002  ^muncan  Dental  Association  Al  ngMs  reserved 
'  *  Irxkcales  RVUs  are  not  used  lor  Ktodcare  payment 


'  CRT  codes  and  descnptions  only  are  copyright  2002  American  Medcai  Association  AH  Rights  Reserveo  ApplicatW  FAR&t)FARS  Apply. 
'Copyrtgtit  2002  American  Dental  Association  All  nghti  -ese".ei 
3  *  Indicates  RVUs  are  not  used  for  Medicare  payment 
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Addendum  h     HhLAiivb  Value  UNiib  (RVUSi  amd  Related  Information — Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information 


/Ontinjec 


cptv 

HCPCS» 


61559 

61563 

61564 

61570 

61571 

61575 

61576 

61580 

61561 

61582 

61583 

61584 

61586 

61586 

61590 

61591 

61592 

61595 

61596 

61597 

61596 

61600 

61601 

61606 

61606 

61607 

61608 

61609 

61610 

61611   .. 

61612 

61613    . 

61615 

61616 

61618 

61619 

61623 

61624 

61626 

61680 

61682 

61684 

61686 

61690 

61692 

61697 

61698 

61700 

61702 

61703 

61706 

61708 

61710 

61711 

61720 

61735 

61750 

61751 

61760 

61770 

61790 

61791 

61793 

61795 

61850 

61860 

61862 

61870 

61875 

61880 

61885 

61886 

61888 

62000 

82005  .. 


MOO 


Status 


Descnpliofi 


Exdston  of  skuA^suturM 

Excwion  of  skuK  lumof  

Excision  of  skuH  tumof      

Remove  foreign  body,  brain  .... 
liKise  tkM  lor  brain  wound  ... 
Sttul  baaa/brainstem  surgery  . 
Skill  baaa/brainstam  surgery 
Craniotactal  approach,  skull 
Craniofacial  opproacti,  skull  .... 
Craniofacial  approacfi,  skul  .... 
Craniofacial  approact).  shut  .... 
Ortxtocranial  approach/skui  .... 
OrtMtocranial  approactVskul  .... 

Raaact  nasopharynx  skuM  

Infratemporal  approadvskul 
lntraterT>poral  approadvskuM 
OrMocrantal  approaciVskijII 
Transtemporal  approecfVskuil 
TranscocMear  approacfvskull 
Transcorxlytar  approacfVskull 
Transpalrosal  approach/skull 
Raaad/excise  cramal  lesion  ..., 
Raaact/exctse  cranial  lesion  .... 
Rasact/excise  cranial  lesion  .... 
Rasact/excise  cranial  lesion  .... 
Resact/excise  cranial  lesion  .... 
Resect/excise  cranial  lesion  .... 

Transect  artery  sinus 

Transect  artery  sinus 

Transect  artery,  sinus 

Transect  artery,  sinus 

Remove  aneurysm  sinus    

Resect/excise  lesion.  skuH  

Rssect/exctse  lesion.  skuN  

Repair  dura  

Repair  dura  

Endovasc  tempory  vessel  ocd 

Transcath  occlusion,  ens  

Transcalfi  occlusion,  non-cna  . 

Intracranial  vessel  surgery  

Intracranial  vessel  surgery  

Intracranial  vessel  surgery  

Intracranial  vessel  surgery  

Intracranial  vessel  surgery  

Intracranial  vessel  surgery  

Brain  aneurysm  repr  complx 
Brain  aneurysm  repr  complx    . 
Brain  aneurysm  repr  simple  ... 

Inner  skull  vessel  surgery  

Clamp  neck  artery  

Revise  circulation  to  head  

Revise  circulation  to  head  

Revise  circulation  to  head  

Fusion  of  skull  arlenes      

Incise  skull/brain  surgery   

Incise  skull/brain  surgery   

Incise  skull/brain  biopsy    

Brain  biopsy  w/ct/mr  guide  

Implant  brain  electrodes     

Incise  skull  lor  treatment     

Treat  trigeminal  nerve        

Treat  tngeminal  tract  

Focus  radiation  beam 

Brain  surgery  using  compular  . 

Implant  neuroelectrodes     

Implant  neuroelectrodes    

Implant  neurostimul,  sutxort  ... 

Implant  neuroelectrodes    

Implant  neuroelectrodes   

Revise/remove  neuroelectroda 
Implant  neurostim  one  array  , 

Implant  neurostim  arrays  

Revise/renxjve  neuroreceivar  . 

Treat  skull  fracture   

Treat  skuM  fracture  


Ph 


lysician 
Work 
RVUs^ 


32.79 
26.83 
33.83 

24  60 

26  39 
34  36 
52  43 
X.86 
34  60 
3166 
36.21 

34  65 
3661 

25  10 
41  78 
43  68 
39.64 
2957 

35  63 

37  96 
33.41 
25  85 

27  89 
29  33 

38  83 
3627 
42.10 

989 
29  67 

742 
27  88 
40.86 
32.07 
43  33 
16.99 
2071 

996 
20.15 
16.62 
30.71 
61.57 
30.81 
64.49 
29.31 
51.87 
50.52 
48.41 
50.52 
48.41 
17.47 
36.20 
35.30 
29.67 

36  33 
16.77 
20.43 
18.20 
17.62 
2227 
21  44 
10  86 
14.61 
17.24 

404 

12.39 

20  87 

1934 

1494 

15  06 

629 

5.85 

8.00 

5.07 

1253 

16.17 


Non- 

FaoMy 

PE  RVUs 


NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 


NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


FaoMy 

PE 
RVUs 


19  67 

16  07 
1872 
1437 
1570 

21  20 
30  80 

19  15 
1539 
1926 

22  62 

20  92 
22  58 
1622 

25  53 

26  34 
2361 
1932 
2201 

21  20 
20  65 
1596 
1732 
1850 
2337 

22  06 
24  77 

491 
13  48 

340 
13  67 

23  95 
20  58 

26  87 
11  45 
1338 

423 
713 
570 
1844 
3401 
2312 
36  02 

17  76 
2SS4 
28  73 

27  36 

28  68 
27  66 
11  24 
20  05 
15  87 
1453 
20  63 
1074 
1276 
1096 
1077 

883 

13  05 

602 

926 

1093 

209 

808 

1288 

1208 

1085 

928 

534 

5.09 

615 

390 

565 

946 


Mal- 
practice 
RVUs 


686 
446 
706 
460 
523 
502 
468 
275 
337 
630 
694 
653 
6  19 
352 
4  28 
526 
755 
305 
425 
665 
460 
312 
529 
251 
6  81 
569 
831 
207 
352 

1  55 
355 
832 
464 
702 
292 
342 
050 
1.15 
084 
604 

1269 
787 

1320 
551 

1017 

1031 
999 

1018 
975 
362 
667 

2  18 

2  42 
739 
351 
4  16 
371 
357 
459 
409 
182 
303 

3  51 
081 
223 
404 
397 

1  70 

2  42 
1  31 
122 
1  64 
1  04 
087 
233 


Non- 

FactMy 
Total 


'  A 


"..1 
%A 
NA 

NA 

NA 

NA 
NA 

NA 
NA 


NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
l>4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Fadiity 
Total 


59  32 

47  36 

59  63 
4357 
47  32 

60  58 
87  91 

52  25 

53  36 

57  22 
65  77 
6210 
67  38 
44  84 
71  59 
75  28 
70  80 

51  94 

61  89 
65  81 

58  66 
44  93 
50  50 
50  34 
6901 
6401 
75  18 
16  87 
4667 
12  37 
4510 
7313 
57  29 
77  22 
3136 
3751 
1469 
28  43 
2316 
5519 

106  27 

70  80 

11371 

52  58 
90  88 
89  56 
85  76 
89  38 
85  82 
32  33 

62  92 

53  35 
46  62 
64  35 
3102 

37  35 
3287 
31  96 
35  69 

38  58 
18  70 

26  90 
31  68 

694 
22  70 
37  79 
35  39 

27  49 

26  76 
1294 
12.16 
15.79 
10  01 
1905 

27  96 


Gk3t>al 


CPTV 
HCPCS^ 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
060 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 

zzz 

ZZZ 

zzz 

090 
090 
090 
090 
090 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 


62010  . 
62100  ... 

62115  .... 

62116  .... 

62117  .... 

62120  .. 

62121  .. 

62140  . 

62141  .. 

62142  ... 

62143  .. 

62145  .. 

62146  .. 

62147  .. 

62148  ... 

62160  ., 

62161  ... 

62162  ., 

62163  ... 

62164  . 

62165  . 
62180  ... 
62190  . 
62192  ... 
62194  . 

62200  .. 

62201  .. 
62220  .  . 
62223  . 
62225  . 
62230  .. 
62252  .. 
62252 
62252  . 
62256  . 
62258  ... 

62263  ... 

62264  .  , 

62268  . 

62269  ... 

62270  .. 

62272  ... 

62273  ... 

62280  .. 

62281  .. 

62282  . 
62284  ... 
622B7  . 

62290  . 

62291  .. 

62292  ... 
62294  .. 

62310  ... 

62311  .. 

62318  ... 

62319  ., 

62350  . 

62351  ., 
62355  . 

62360  . 

62361  .. 

62362  . 
62365  . 
62367  .. 
62367  . 

62367  .. 

62368  . 
62368  .. 
62368  .. 
63001  .. 
63003  . 
63005  .. 

63011  .. 

63012  .. 
63015  .. 


MOD 


26  

TC  .... 


26  . 
TC 


26  . 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

C 

C 

A 

C 

A 

A 

A 

A 

A 

A 


L^esc'iption 


Treatment  of  head  injury  

Repair  brain  fluid  leaKage  

Reduction  of  skul  aetect    

Reduction  of  skuH  detec!  

Reduction  ot  sKui'  defec!    

Repair  sKuli  cavtry  iesic^  

Incise  SKuH  repai'  

Repair  o1  sKuii  defect  

Repair  ot  sKuii  delect 

Remove  skuM  piate'fiac      

Replace  skuH  piate''iar     

Repaif  o'  SKui:  &  b'am        

Repair  o'  sKul'  witn  gra**     

Repair  of  skull  with  grati    

Ret'  Done  flap  to  fix  skull   

Neuroendoscopy  add-on  

Dissect  Dram  wscope        

Remove  colloid  cyst  v*  scope 
Neuroendoscopy  wfb  removal 
Remove  brain  tumo'  a  scope 
Remove  pituit  tumor  *  scope 
Establish  brain  cavity  shunt  .... 
Establish  Dram  cavity  shunt   ... 
Establish  Dram  cavity  shunt  .... 

Replace  irrigate  catheter  

Establish  Dram  cavity  shunt  ... 
Brain  cavity  shunt  wscope  .... 
Establish  brain  cavity  shunt  ... 
Establish  brain  cavity  shunt  ... 

Replace/irngate  catheter  

Replace/revise  Dram  shunt 

Csf  shunt  reprogram  

Csf  shunt  reprogram  

Csf  shunt  reprogram       

Remove  brain  cavity  shunt 

Replace  brain  cavity  shunt  

Epidural  lysis  muit  sessions  ... 
Epidural  lysis'on  single  day  ... 

Drain  spinal  cord  cyst      

Needle  biopsy  spmai  cord 

Spinal  fluid  tap   diagnostic  

Drain  cerebro  spinal  fluid  

Treat  epidural  spine  lesion  

Treat  spinal  cord  lesion  

Treat  spinal  cord  lesion  

Treat  spinal  canal  lesion  

Injection  for  myetogram  

Percutaneous  diskectorrty  

Inject  for  spine  disk  x-ray  

Inject  tor  spine  disk  x-ray  

Injection  into  disk  lesion  

Injection  into  spinal  artery  

Inject  spine  c/t  

Inject  spine  l/s  (cd)  

Inject  spine  w/cath,  c/t 

Inject  spine  w/cath  l/s  (cd)  

Implant  spinal  canal  cath  

Implant  spinal  canal  cath  

Remove  spinal  canal  catheter 
Insert  spine  infusion  device 
Implant  spine  infusion  pump 
Implant  spine  infusion  pump 
Remove  spine  infusion  device 
Analyze  spine  infusion  pump 
Arulyze  spine  infusion  pump 
Analyze  spine  infusion  pump 
Analyze  spine  infusion  pump 
Analyze  spine  infusion  pump 
Analyze  spine  infusion  pump 

Removal  of  spinal  lamina  

Removal  of  spinal  lamina 

Removal  of  spinal  lamina 

Removal  of  spinal  lamina 

Removal  of  spinal  lamina 

Removal  of  spinal  lamina 


Physician 
Work 
RVUs» 


19.81 

22.03 

21.66 

23.59 

26.60 

23.35 

21.58 

13.51 

14.91 

10.79 

13.05 

18.82 

16.12 

19.34 

2.00 

3.00 

20.00 

25.25 

15.50 

27.50 

22.00 

21.06 

11.07 

12.25 

5.03 

18.32 

14.86 

13.00 

12.87 

5.41 

10.54 

0.74 

0.74 

000 

6.60 

14.54 

6.14 

4.43 

4.74 

5.02 

1.13 

1.35 

2.15 

2.63 

2.66 

2.33 

1.54 

8.08 

3.00 

2.91 

7.86 

11.83 

191 

1.54 

2.04 

1  87 

6.87 

10  00 

6.45 

2.62 

5.42 

7.04 

5.42 

0.00 

0.48 

0.00 

0.00 

0.75 

0.00 

15.82 

15.95 

14  92 

14.52 

15.40 

19.35 


Non- 
Facility 
PE  RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
t4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1  47 

036 

1.09 

NA 

NA 

13.45 

11.38 
NA 
NA 
378 
4.85 
279 
934 
7  92 

11.43 

5.07 

NA 

8.54 

7.28 

NA 

NA 

4.91 

5.02 

5.53 

4.90 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.13 

0.00 

000 

019 

000 

NA 

NA 

NA 

NA 

NA 

NA 


Facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


12.28 
13.85 
11.69 
1379 
15.87 
14.38 
13.55 
8.61 
978 
7.24 
8.75 
11.69 
10.40 
12.14 
0.82 
1.16 
9.71 
11.89 
7.97 
1312 
10.68 
12.90 
7.73 
8.27 
277 
11.59 
977 
8.65 
8.51 
4.81 
7.23 
NA 
038 
NA 
5.45 
9.34 
2.43 
1.32 
2.71 
2.37 
0.50 
0.65 
0.58 
082 
0.72 
0.73 
0.61 
5.04 
1.29 
1.15 
5.04 
6.68 
0.51 
045 
0.52 
048 
3.64 
6.72 
2.82 
2.28 
3.50 
4.06 
409 
000 
0.13 
000 
0  00 
019 
0.00 
9.93 
10.28 
10.31 
8.60 
10.45 
12.36 


Non- 

Faalrty 

Total 


Facility 

Total 


Global 


4.05 

4.07 

453 

485 

556 

3.07 

2.47 

260 

285 

210 

2.55 

3.81 

2.94 

3.64 

0.43 

0.52 

370 

5.77 

370 

5.77 

3.63 

432 

2.18 

2.46 

0.50 

370 

252 

2.53 

2.58 

1  09 

210 

018 

0.16 

0.02 

1  34 

2.91 

0.42 

0.30 

0.29 

0.29 

006 

013 

014 

017 

016 

0  14 
010 
0.66 
020 
017 
0.65 
0.85 
Oil 
0.09 
012 
Oil 
064 

1  79 
0.47 
0.21 
0.50 
086 
058 
0.00 
0.03 
000 
000 
0.05 
0.00 
3  03 
298 
262 
143 
2.71 
384 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1^ 
NA 
NA 
NA 
1^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
239 
1.28 
111 
NA 
NA 
20.01 
16.11 
NA 
NA 
497 
633 
5.06 
1214 
10.74 
13.90 
6.71 
NA 
11.74 
10.36 
NA 
NA 
6.93 
665 
769 
6.88 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
064 
000 
0.00 
0.99 
000 
NA 
NA 
NA 
NA 
NA 
NA 


36.14 
39.95 
37  88 
42.23 
48.03 
40.80 
37  60 
24  72 
27.54 
20.13 
24  35 
34  32 
29  46 
35.12 
3.25 
468 
33.41 
42.91 
27  17 
46.39 
36.31 
38.28 
20  98 
22  98 
830 
33.61 
27  15 
2418 
23.96 
11.31 
19.87 
NA 
128 
NA 
1339 
26  79 
899 
605 
7.74 
768 
169 
213 
2.87 
362 
3.54 
3.20 
2.25 
13.78 
4  49 
4.23 
13.55 
19.36 
253 
206 
268 
246 
11,15 
1851 
8.74 
5.11 
942 
11.96 
10.09 
0.00 
0.64 
000 
0.00 
0.99 
000 
28  78 
29.21 
27.85 
24  55 
28  56 
35  55 


090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
OBO 
ZZZ 
ZZZ 
090 
090 
000 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
XXX 
XXX 
XXX 
090 
090 
010 
010 
000 
000 
000 
000 
000 
010 
010 
010 
000 
090 
000 
000 
090 
090 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

ote 

090 
090 
090 
090 
090 


'  CPT  codas  and  dncnptnns  or^  are  copynghl  2002  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
'Copyrtgm  2002  American  Denial  Association  All  rights  reserved 
'  •  IndKales  RVUs  are  not  used  lo<  luledicare  payrnam 


'  CPT  codes  and  descriptions  only  are  copyright  2002  Amencan  MwJicai  Association  All  Rights  Resented  Applicable  FARS/DFARS  Apply 
'Copyright  2002  Amencan  Dental  Association  All  nghts  reserved.  ^ 
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CPTV 
HCPCS^ 


63016 

63017 

63020 

63030 

63035 

63040 

63042 

63043 

63044 

63045 

63046  . 

63047 

63048 

63055 

63056 

63057 

63064 

63066 

63075 

63076 

63077 

63078 

63081 

63082 

63085 

63086 

63087 

63088 

63090 

63091 

63170 

63172 

63173 

63180 

63182 

63185 

63190 

63191 

63194 

63195 

63196 

63197 

63196 

63199 

63200 

63250 

63251 

63252 

63266 

63266 

63267 

63268 

63270 

63271 

63272 

63273 

63275 

63276 

63277 

63278 

63280 

63281 

63282 

63283 

63285 

63286 

63287 

63290 

63300 

63301 

63302 

63303 

63304 

63305 

63306 


MOD 


Status 


Descnption 


Removal  of  spinal  lamina   

Removal  ot  spinal  lamina  

Neck  spine  disk  surgery  

Low  back  disk  surgery    

Spinal  disk  surgery  add-on  

Laminotomy  single  cervical  

Lamirxjiomy,  single  iumtiar  

Lamirxslomy,  add!  cervical 

Laminotomy  add!  lumbar 

Removal  ol  spinal  lamina  

Removal  ol  spinal  lamina  

Removal  of  spinal  lamina   

Remove  spinal  lamina  add-on  . 

Decompress  spinal  cord 

Decompress  spinal  cord 

Decompress  spine  cord  add-on 
Decompress  spinal  cofd 
Decompress  spine  cord  add-on 

Neck  spine  disk  surgery      

Neck  spme  disk  surgery  

Spme  disk  surgery,  ttxxax  

Spine  disk  surgery  thorax  

Removal  of  vertebral  txxly  

Remove  vertebral  body  add-on 
Removal  of  vertebral  body 
Remove  vertebral  txxjy  add-on 
Removal  of  vertebral  body 
Remove  vertebral  body  add-on 
Removal  ol  vertebral  body 
Remove  vertebral  body  add-on 
tnase  spirval  cord  tract(s) 

Drainage  ol  spinal  cyst  

Drainage  of  spinal  cyst    

Revise  spinal  cord  Hgamenis  ... 
Revise  spinal  cord  ligamenls    .. 
InoM  spmal  colunvVnerves     .. 
IndM  spinal  cotumn/nefves      . 
Indee  spmal  column/nerves 
Inose  spmal  cotumn  &  cord     .. 
Incise  spmal  column  &  cord 
Incne  spmal  cotumn  &  cord 
Inc—  spmal  colunyi  &  cord       . 
IndM  spmal  column  &  cord      .. 

IndM  spmal  cotumn  &  cord  

RalaaM  ot  spmal  cord    

Revise  spmal  cord 
Revise  spmal  cord 
Revise  spinal  cord  vessalB 
Exose  intraspinal  lesion  ... 
Excise  intraspinal  lesion  .... 
Excise  intraspinal  lesK)n  .... 
Excise  intraspinal  lesion  ... 
Excise  intraspinal  lesion  ... 
Exase  intraspinal  lesion  .... 
Excise  intraspir\al  lesion  .... 
Excise  intraspinal  lesion  ... 
Biopsy/excise  spinal  turrxK 
Biopsy/exctse  spinal  tumor 
Biopsy/excise  spinal  tumor 
Biopsy/excise  spinal  tumor 
Biopsy/excise  spinal  turrKX 
BK>psy/excise  spinal  tunxx 
Biopsy/excise  spinal  tumor 
Biopsy/excise  spinal  tumor 
Biopsy/excise  spiral  tumor 
Biopsy/excise  spinal  turrvx 
Biopsy/excise  spinal  tumor 
Biopsy/excise  spinal  tumor 
Removal  ot  vertebral  body 
Removal  ol  vertebral  txxly 
Removal  ol  vertebral  body 
Removal  of  vertebral  body 
Removal  of  vertebral  body 
Removal  ot  vertebral  body 
Removal  ol  vertebral  body 


Ptiysiaan 
Wortc 
RVU83 


19.20 
15  94 
14.81 
12.00 
3.15 
1881 

17  47 
0.00 

o.oq 

1650 

15  80 

14.61 

3.26 

21  99 
20  36 

5.26 
2461 

3.26 
19.41 

405 
21.44 

328 

23  73 
4  37 

26  92 
319 

35  57 
433 

2816 
303 

19  83 
1766 
21.99 

18  27 

20  50 
15.04 

17  45 
1754 
1919 

18  84 

22  30 

21  11 

25  38 

26  89 
1918 

40  76 
4120 

41  19 

21  56 

22  30 
17  95 
1852 
26  80 
26  92 
2532 

24  29 

23  68 
2345 
20  63 
20  56 
28  35 
28.05 

26  39 

25  00 

36  00 

35  63 

36  70 

37  38 
2443 

27  60 
27  81 
30  50 
30  33 
32  03 
32  22 


Non- 

Faahty 

PE  RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
f4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Facility 

PE 
RVUs 


12.22 
10.77 
10.08 

8  75 

1.63 
11.91 
11  71 

000 

000 
10.76 
1054 
10.23 

1.71 
13  60 
1296 

2,71 
14.93 

171 
12.53 

211 
13  06 

167 
1480 

229 

15  83 
163 

1993 
223 
1640 
1  49 
13  68 
13.21 
15.22 
1327 
1293 
982 
1192 
1231 
13  35 
1297 
1365 

13  85 
1080 
1629 
1310 
20  69 
23  26 
22  90 
1330 
1373 
1153 
1086 
1610 

16  20 

15  27 
1489 
1435 

14  23 
13  01 
1264 

16  80 
1664 
1577 

15  09 
20  53 
2047 
2104 
21.18 
1484 
1584 
1616 
1739 
1777 
18  30 
18  04 


Mal- 
practice 
RVUs 


3.62 
2.91 
289 
2.21 
057 
336 
311 
000 
000 
319 
269 
2.61 
0.58 
409 
334 
081 
472 
063 
373 
0  78 
344 
050 
446 
0.82 
470 
0.55 
587 
077 
427 
045 
389 
3.46 
4  14 
383 
348 
208 
288 
350 
401 
344 
466 
4  42 
531 
562 
361 
765 
798 
775 
4  29 
447 
3.50 

3  18 
541 
556 
507 
508 
468 

4  63 
403 
4  02 
580 
567 
533 
512 
7.31 
707 
748 
765 
4.78 
5.03 
525 
5.21 
4.72 
5.39 
239 


Non- 
Facility 
Total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1^ 
t^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Facility 
Total 


35  04 

29  62 
27  78 
22  96 

535 

34  08 
32  29 

000 
000 

30  45 
29  23 
27  45 

555 
39  68 

36  68 
8  78 

44  26 
560 

35  67 
694 

37  96 
5  45 

42  99 
748 

47  45 
537 

61  37 
733 

48  83 
4  97 

3741 

34  33 
41  35 
3537 
3691 
26  94 

32  25 

33  35 

36  55 

35  25 
4061 
39  38 
41  49 
48  80 
35  89 
69  10 
72  44 
71  84 

39  15 

40  50 
32  98 
32  56 
48  31 
48  68 

45  66 
44  26 
4271 
4231 

37  87 
37  42 
50  95 
50  36 
47  49 
4521 
63  84 
6317 
65  22 
6621 
44  05 
4847 
4922 
5310 
52  82 
55  72 
52  65 


Gk3bal 


090 
090 
090 
090 
ZZZ 
090 
090 
ZZZ 
ZZZ 
090 
090 
090 
ZZZ 
090 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


CPTV 
HCPCS2 


63307 


63600 

63610 

63615 

6,3660 
63685 
63688 
63700 
63702 
63704 
63706 
63707 
63709 
63710 
63740 
63741 
63744 
63746 
64400 
64402 
64405 
64408 
64410 
64412 
64413 
64415 
64416 
64417 
64418 
64420 
64421 
M425 
•>4430 
'V1435 
64445 
64446 

64450 
64470 
64472 
64475 

64476 
64479 
'>4480 
64483 

*7,4  Si'j  " 

'^60* 
'■\4  ^-  ^ 
MSt'C 
K4  63C 
M66^. 

64  56.;' 

►^455' 
^■•4  666 
■^4  66' 
64565 
64573 
64575 
fyl577 
•>4580 
64  S8' 
64586 
^4590 

■>4600 
64605 
64610 
64612 
64613 
64614 


MOD 


Status 


)escriDtior 


Removal  of  vertebral  body 
Remove  vertebral  txxiv  aoo-on 

Remove  spinal  cord  lesion  

Stimulation  of  spinal  cord  

Remove  lesior  ot  spina'  coftJ  .. 

Implant  nejroeiectrodes    

Implan'  neuroeiectrooes 
Revise  'emove  neuroetectrode 

Implant  neuroreceiver         

Revise  remove  neuroreceiver  . 

Repair  0*  spinai  herniation  

Repaif  0'  spinai  herniation  

Repair  of  spina'  herniation  

Repair  of  spinal  herniation  

Repair  spinal  fijid  leaKage 

Repair  spinal  tiuic  leaKage  

Graft  repair  ot  spme  aetect  

Install  spina!  shunt     

Install  spina"  snun!     

Revision  ot  spina-  shunt  .-. 

Removal  of  spinal  shunt 

N  block  ih]   trigeminal  

N  blocK  inj  facial     

N  block  inj  occipital  

N  block  in)  vagus     

N  bkxk  inj   phrenic  

N  bkx;k  mi  spina'  accessor  .... 

N  block  inj  cen»ricai  piexjs 

N  block  mj  brachial  plexus  ..... 

N  block  cont  infuse   D  plex , 

N  block  mj   axillary  

N  block  inj,  suprascapular 

N  block  inj.  intercost,  sng 

N  bkxk  inj.  intercost,  mit 

N  block  inj  llio-ing/hypogi  

N  block  inj,  pudendal 

N  bkx:k  Inj.  paracervical  

N  block  inj  sciatic  sng    

N  bik  in),  sciatic  cont  inf  

N  bkx;k  inj  fern  smgie      

N  block  inj  tem,  cont  int   

N  block   other  penpheral  ,.."..... 

Inj  paravenebra!  C  

Inj  pa'"avenebra'  c  t  aoo-on  .... 

Inj  paraverlebra'  i  s  

Inj  paravenePra'  i  s  aaa-on  .... 

Inj  forame'  epiOu'a'  ol    

Inj  lo'STten  epiOu'a  adO-on  ... 

Inj  fca'^e^  epiOu^a-  i  s       

Inj  foramen  epidu'a  aoo-c" 
N  block  spenopaiatme  gang: 

N  block   ca'otid  smus  ap  

N  block  stellate  ganglion  

N  block,  lumbar'thoracic  

N  block  in)  celiac  peius   

Apply  neurostimulato'       

Implant  neu'oeiectrooeb    

Implant  neu'oeiectrodes     

Implant  neuroeiectrooes  

Implant  neuroeiectrooes    

Implant  neuroeiect'ooes  

implant  neuroeiectrodes  

Implant  neuroeiectrooes  

Implant  neuroeiect'ooes    

Implant  neu'oeiectroOes  

Implant  neuroeiectrooes 
Revise,' remove  neu'oetectroiae 
Implant  neurorece'ver 
Revise  remove  neuro'eceive- 
Injection  treatmen'  of  nenve 
Injection  treatment  3'  ne^ve 
Injection  featme"?  o'  ne've 
Destroy  ner-ve   fac«  muscle 
Destroy  nerve   spme  muscle 
Destroy  nerve   extrem  muse 


■  CPT  codes  and  dascriptKxis  only  are  copyright  2002  American  Medical  Association  All  Rigms  Reserved  AfipticaCle  FARS/OFARS  Apply, 
'Copyngm  2002  American  Dental  Association  All  ngfits  reserved 
^  *  Indicates  RVUs  are  not  used  lor  Medicare  paytnenl 


'CPT codes  a'l:  oesc'.ptiois  n-'v  a-e  rcK^ng^'  200:  A-^-ica'  Mea>ca  6ss>:, 
•Copyright  2002  AnTerica'  C'enia  Associatic-   Ai  -ights  -ese-vec 
' f  Indkaites  RVUs  am  'wt  jsei-  '-■■  Medicare  My-ne"' 


Physician 
Work 

Non- 
Facility 
PE  RVUs 

Facility 
PE 

Mal- 
practice 

Non- 
Facility 

Facility 

Total 

Global 

RVUss 

RVUs 

RVUs 

Total 

31.63 

NA 

17.33 

423 

NA 

53.19 

090 

5.25 

NA 

2  67 

1.01 

NA 

893 

ZZZ 

14.02 

NA 

6.03 

1.22 

NA 

21.27 

090 

873 

NA 

3.79 

0.43 

NA 

12.95 

000 

16.28 

NA 

9.99 

2.85 

NA 

2912 

090 

6.74 

NA 

2.96 

048 

NA 

1018 

OBO 

10.29 

NA 

7.23 

1  85 

NA 

19.37 

090 

6.16 

f^ 

3.74 

065 

NA 

10.55 

090 

7.04 

NA 

4.28 

0.96 

NA 

12.28 

090 

5.39 

NA 

3.68 

070 

NA 

977 

090 

1653 

NA 

10.45 

2.69 

NA 

29.67 

090 

18.48 

NA 

10.71 

1  36 

NA 

30.55 

090 

21.18 

NA 

12.61 

384 

NA 

37.63 

090 

24.11 

NA 

13.52 

473 

NA 

42.36 

090 

11.26 

NA 

8.01 

196 

NA 

21  23 

090 

14.32 

NA 

970 

249 

NA 

26.51 

090 

14.07 

NA 

9.43 

261 

NA 

2611 

OBO 

11.36 

NA 

7.76 

2.15 

NA 

21.27 

090 

8.25 

NA 

4.86 

1  05 

NA 

1416 

OBO 

8.10 

NA 

5.58 

1.51 

NA 

15.19 

090 

6.43 

NA 

4.04 

1.15 

NA 

11.62 

090 

1.11 

1.96 

0.36 

0.06 

3.13 

1.53 

000 

1.25 

1.57 

0.54 

007 

289 

1.66 

000 

1.32 

1.70 

0.40 

o.oe 

310 

1J0 

000 

1.41 

260 

0.67 

0.09 

4.10 

217 

000 

143 

248 

0.40 

0.08 

3.99 

191 

000 

1.18 

262 

0.37 

0.08 

388 

1.63 

000 

1.40 

1.99 

0.44 

0.09 

348 

1.93 

000 

148 

305 

0.39 

0.08 

4.61 

195 

000 

3.50 

NA 

075 

0.08 

NA 

433 

010 

1.44 

3.25 

0.43 

009 

478 

1  96 

000 

1.32 

2.67 

0.37 

0.07 

4  06 

1.76 

000 

1.18 

3.56 

0.36 

0.07 

481 

1  60 

000 

1.68 

5.30 

0.46 

010 

7.08 

2.24 

000 

1.75 

1.60 

048 

0.11 

346 

2.34 

000 

1.46 

2.09 

0.50 

0.11 

3.66 

2  07 

000 

1.45 

2.24 

0.65 

015 

384 

225 

000 

1  48 

278 

038 

008 

4.34 

1  94 

000 

3.25 

NA 

1.15 

0.08 

NA 

448 

010 

1.50 

NA 

0.52 

0.08 

NA 

2.10 

000 

300 

NA 

1.04 

008 

NA 

412 

010 

1.27 
1.85 
1.29 
1.41 
0.98 
2.20 
1.54 

1.30 
499 
1.99 
465 
1.86 
7.32 
2.36 

0.42 
0.57 
0.32 
048 
0.25 
0.73 
0.48 

008 
012 
009 
009 
006 
0.14 
009 

2.65 
6.96 
3.37 
6.15 
2.90 
966 
3.99 

1  77 
254 

1.70 
1.98 
1.29 
307 

2.11 

000 

000 

ZZZ 

000 

ZZZ 

000 

Z2Z 

1.90 
1.33 
1.36 
1.12 
1.22 
1.35 
1  58 
0.18 
2.31 
2.27 
2.36 
674 
1.76 
7.50 
4.35 
4.62 
4.12 
13.50 
2.06 
2.40 
1.73 
345 
5.61 
716 

7.75 

2.70 

1.89 

479 

319 

4.54 

5.83 

0.56 

1.89 

247 

243 

15.24 

3.26 

NA 

NA 

NA 

NA 

NA 

3.38 

NA 

NA 

919 

10.60 

NA 

0.67 
038 
0.49 
0.52 
0.38 
042 
0.48 
0.05 
1.27 
0.64 
0.71 
378 
0.66 
5.40 
301 
3.63 
4.01 
6.61 
2.09 
2.24 
1.91 
1.50 
2.01 
358 

012 
008 
008 
006 
0.07 
0.06 
009 
0.01 
0.17 
0.11 
0.17 
0.11 
0.08 
1.48 
037 
050 
0.21 
037 
0.29 
040 
0.22 

0  28 
0.53 

1  12 

9.77 

411 

333 

597 

4.48 

5.97 

7.50 

075 

4  37 

4.85 

4.96 

22.09 

5.10 

NA 

NA 

NA 

NA 

NA 

573 

NA 

NA 

12.92 

16.74 

NA 

269 

1  79 
1  93 
1  70 
1.67 
1  85 
215 
0.24 
375 
3.02 
3.24 

1063 
2.50 

14.38 
773 
875 
834 

20  48 
4.44 
504 
386 
5.23 
815 

11.86 

000 

Til 

000 

000 

000 

000 

000 

000 

010 

010 

010 

010 

010 

090 

090 

090 

090 

090 

010 

010 

010 

010 

010 

010 

1.96 

1  96 
22c 

2  29 

4  Ai 
A^ypiranif-  ' 

1  03 
096 
1  04 

009 
010 
0.09 

434 
5  02 
669 

308 
302 
333 

010 

010 

010 
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ADDENDUM  B.— Relative  Value  UNiib  iRVUS)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS2 


64620  .. 

64622  .. 

64623  .. 

64626  .. 

64627  .. 
64630  .. 
64640  .. 
64680  .. 
64702  .. 
64704  .. 
64708  ... 

64712  ... 

64713  ... 

64714  ... 
64716  ... 

64718  ... 

64719  ... 

64721  ... 

64722  .  . 

64726  ... 

64727  ... 
64732  ... 
64734  .. 
64736  ... 
64738  .. 
64740  .. 
64742  .. 
64744  .. 
64746  ... 
64752  ... 
64755  ... 

64760  ... 

64761  ... 
64763  ... 
64766  ... 

64771  ... 

64772  .. 
64774  .. 
64776  .. 
64778  .. 
64782  . 
64783 
64784  . 
64786  . 
64787 
64788  . 
64790  .. 
64792 
64795 
64802 
64804 
64809 
64818  . 

64820  . 

64821  . 

64822  .. 

64823  .. 
64831  . 
64832 
64834 
64835 
64836 
64837 
64840 
64856 
64857 
64858 
64859 
64861 
64862 
64864 
64865 
64866 
64868 
64870 


MOD 


Status 


Descnptkxi 


Injection  treatnnent  of  nerve  .. 
Desir  paraverlebri  nerve  Us  ... 
Oestr  paravertebral  n  add-on 
Destr  paraverlebri  nerve  c/t  .. 
Destr  paravertebral  n  add-on 
Injection  treatnient  of  nerve  .. 
Infection  treatment  of  nerve  .. 
Injection  treatment  of  nerve  .. 

Revise  finger/toe  nerve  

Revise  hand/loot  nerve  

Revise  arm/leg  nerve  

Revision  of  sciatic  nerve  

Revision  of  arm  nerve(s)  

Revise  low  back  nerve(s)  

Revision  of  cranial  nerve 

Revise  ulnar  nerve  at  elbow  . 
Revise  ulnar  nerve  at  wnst  ... 

Carpal  tunnel  surgery       

Relieve  pressure  on  nerve(s) 

Release  foot/toe  nerve  

Internal  nerve  revision  

Incision  of  brow  nerve  

Incision  of  ctieek  nerve  

Incision  of  ctiin  nerve  

Incision  of  )aw  nerve 

lrx:ision  of  tongue  nerve  

Incision  of  facial  nerve    

Incise  nerve,  tiack  of  tiead  .... 

Incise  diaphragm  nerve  

Incision  of  vagus  nerve    

Inasion  of  slomacfi  nerves  ... 

Incision  of  vagus  nerve  

Incision  of  pelvis  nerve 

Incise  hip/ttiigfi  nerve  

Incise  tiip/tfiigfi  r>erve  

Sever  cranial  nerve  

Incision  of  spinal  nerve  

Remove  skin  nerve  'esion 

Remove  digit  nerve  lesion 

Digit  nerve  surgery  add-on  .... 

Remove  limb  nerve  lesion 

Limb  nerve  surgery  add-on  ... 

Remove  nerve  lesion        

Remove  sciatic  nerve  lesion  . 

Implant  nerve  end  

Remove  skin  nerve  lesioo  

Removal  of  nerve  lesion   

Removal  of  nerve  lesion  

Biopsy  of  nerve         

Remove  sympattietic  nerves 
Remove  sympattietic  nerves 
Remove  sympattietic  nerves 
Remove  sympattietic  nerves 
Remove  sympattietic  nerves 
Remove  sympathestic  nerves 
Remove  sympattietic  nerves 
Remove  sympaltielic  nerves 

Repair  of  digit  nerve  

Repair  nerve  add-on  

Repair  of  tiand  or  fool  nw>n  . 
Repair  of  tiand  or  fool  nerve 
Repair  of  tiand  or  loot  rmnm  . 

Repair  nerve  add-oo        

Repair  of  leg  nerve 

Repair/transpose  nerve  

Repair  arm/leg  nerve 

Repair  sciatic  nerve „ 

Nerve  surgery         

Repair  of  arm  nerves  

Repair  of  low  back  nerves  .... 

Repair  of  facial  nerve       

Repair  of  facial  nerve       

Fusion  of  facial/other  nerve  ... 
Fusion  of  tacial/ottier  nerve  ... 
Fusion  of  facial/ottief  nerve  ... 


PU^ 


lysKtan 
Wortc 
RVUs3 


284 
300 
0.99 
3.28 
1.16 
3.00 
276 
262 
4.23 
4.57 
6.12 
775 

11.00 

10.33 
631 
599 
485 
4.29 
4.70 
418 
310 
441 
492 
460 
5.73 
5.59 
622 
5.24 
5.93 
706 

13  52 
696 
6.41 
693 
867 
735 
721 
5.17 
5.12 
3.11 
623 
372 
9.82 

15.46 
4.30 
461 

11.31 

1492 
301 
915 

1464 

13  67 
1030 
10  37 

8.75 

875 

10  37 

944 

566 

10  19 

1094 

1094 

626 

1302 

1380 

14  49 
16  49 

426 
19  24 
19  44 
1255 

15  24 
15  74 
14.04 
1599 


Non- 

Facthty 

PERVUs 


613 
853 
249 
846 
270 
446 
6.72 
728 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
597 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
^4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
-^HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
^4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
KA 
NA 


Facility 

PE 
RVUs 


1  10 
1  17 
023 
1  84 
0.27 
1  22 
1  70 
1.21 
3.99 
3.22 
5.12 
5.27 
5.80 
4.22 
4.97 
5.30 
4.77 
564 
333 
309 
1.54 
364 
3.65 
295 
3.65 
382 
471 
4.00 
4.49 
470 
617 
402 
363 
6.07 
5.68 
562 
4.89 
3.78 
3.84 
1.54 
372 
189 
668 

1013 
218 
348 
729 
885 
180 
543 
7  42 
631 
577 
744 
923 
923 

1003 
724 
302 
718 
786 
783 
331 
834 
9.40 
9.87 

1082 
225 

12.64 

12.26 
852 

10.09 
999 
9.32 
909 


Mal- 
practice 
RVUs 


017 
017 
006 
0.22 
008 
016 
0.11 
015 
0.51 
0.59 
082 
0.54 
1.01 
0.64 
0.59 
0.87 
0.63 
0.59 
0.32 
057 
040 
0.77 
0.83 
0.71 
0.84 
043 
069 
0.98 
075 
0.83 
1.16 
0.51 
0.26 
0.77 
099 
1.32 
1.20 
0.60 
0.63 
038 
0.79 
048 
1  17 
222 
0.56 
0.54 
168 
188 
040 
087 
1  79 
096 
108 
1.17 
0.99 
099 
1  17 
1  14 
068 
1  23 
136 
1  32 
08Q 
086 
1  71 

1  76 

2  78 
0.50 
245 
247 
1  13 
1.37 
1.06 
1  40 
108 


Non- 

Facility 

Total 


9.14 
11  70 
3.54 
11.96 
394 
762 
9.59 
10.05 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1085 
UA, 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Facility 
Total 


4  11 

434 

1  28 

534 

1.51 

438 

457 

398 

873 

838 

12.06 

13.56 

1781 

1519 

11  87 

1216 

10  25 
10.52 

835 

784 

504 

882 

940 

8.26 

10.22 

984 

1162 

1022 

11  17 
1259 
20  85 
11  49 
10.30 
1377 
15  34 
1429 
1330 

955 

959 

503 

10.74 

609 

17  67 

27  81 

704 

663 

20  28 

25.65 

521 

1545 

23  85 

20  94 

17  15 

18  98 
1897 
1897 

21  57 
1782 

936 
1860 
2016 
20  09 
1037 

22  22 
2491 
2612 
30  09 

701 
34  33 
3417 
22  20 
26  70 
26  79 

24  76 
2616 


GkJbal 


010 
010 

zzz 

010 

zzz 

010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
ZZZ 
090 
090 
ZZZ 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 


CPT '/ 
HCPCS= 


64872  ... 
64874  .... 

64876  ... 
*>4885  ... 
H4886  ... 
64890  ... 
6489'  ... 

64892  .... 

64893  .... 

64895  .... 

64896  .... 

64897  .... 

64898  .... 

64901  .... 

64902  .... 
64905  .... 
64907  ... 
64999  .... 
65091  .... 
65093  .... 
65101  .... 
65103  .... 
65105  .... 
65110  .... 
65112  .... 
65114  .... 
65125  .... 
65130  .... 
65135  .... 
65140  .... 
65150  .... 
65155  .... 
65175  .... 
65205  .... 
65210  .... 
65220  .... 
65222  .... 
65235  .... 
65260  .... 
65265  .... 
65270  .... 

65272  .... 

65273  .... 
65275  .... 
65280  .... 

65285  ... 

65286  .... 
65290  .... 
65400  .... 
65410  .... 
65420  .... 
65426  .... 
65430  .... 

65435  .... 

65436  .... 
65450  .... 
65600  .... 
65710  .... 
65730  .... 
65750  .... 
65755  .... 
65760  .... 
65765  .... 
65767  .... 

65770  .... 

65771  .... 

65772  .... 
65775  .... 
65800  .... 
65805  ..., 
65810  .... 
65815  .... 
65820  .... 
65850  ... 
65855  ... 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
N 
N 
A 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Descnption 


Subsequent  repair  of  nerve 

Repair  &  revise  nerve  add-on  ... 

Repair  nerve/shorten  bone 

Nerve  graft  head  or  neck 

Nerve  graft,  head  or  neck  

Nerve  graft,  tiand  or  fcjol 

Nerve  graft,  fiand  or  foot 

Nerve  graft,  arm  or  leg  

Nerve  graft,  arm  or  leg  

Nerve  graft,  hand  or  foot  

Nerve  graft,  hand  or  foot 

Nerve  graft   arm  or  leg    

Nerve  gral   arm  or  leg  

Nerve  graft  add-on  

Nerve  graft  add-on  

Nerve  pedicle  transfer  

Nerve  pedicle  transfer    

Nervous  system  surgery  

Revise  eye  

Revise  eye  with  implant  

Removal  ot  eye        

Remove  eyemsert  implant  

Remove  eye  attach  implant 

Removal  ot  eye      

Remove  eye.'revise  socket  

Remove  eye-revise  socket  

Revise  ocular  implant   

Insert  ocular  implant 

Insert  ocular  implant 

Attach  ocular  implant 

Revise  ocular  implant  

Reinsert  ocular  implant  

Removal  of  ocular  implant  

Remove  foreign  body  from  eye  . 

Remove  foreign  body  from  eye  , 

Remove  foreign  body  from  eye  . 

Remove  foreign  txxly  from  eye 

Remove  foreign  body  from  eye  , 

Remove  toreigr^  txxfy  from  eye  , 

Reniove  foreign  txxly  from  eye 

Repair  o<  eye  wourxl  

Repair  of  eye  wound      

Repair  of  eye  wound      

Repair  of  eye  wound  

Repair  of  eye  wound     

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  ot  eye  socket  wound  .... 

Removal  of  eye  lesion    , 

Biopsy  of  cornea     

Removal  of  eye  lesk>n 

Removal  of  eye  lesion 

Corneal  smear      

Curette/treat  cornea  

Curette/treat  cornea  

Treatment  of  corneal  lesion  

Revision  of  cornea         

Corneal  transplant  

Corneal  transplant  

I  Corneal  transplant  

Corneal  transplant  

:  Revision  ot  cornea  

Reviskxi  of  cornea  

'  Corneal  tissue  transplant  

Revise  cornea  with  implant  

Radial  keratotomy  

Correction  of  astigmatism  

Correctkxi  of  astigmatism  

Drainage  of  eye   

Drainage  of  eye  

Drainage  of  eye 

Drainage  of  eye   

Relieve  inner  eye  pressure  

Incision  of  eye  

Laser  surgery  of  eye  


Physician 
Work 
RVUs3 


fMon- 

Facility 

PE  RVUs 


Facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


Non- 

Facility 

Total 


Facility 
Total 


GlotMl 


199 

NA 

1.08  1 

0.24 ; 

NA 

3.31  1 

ZZZ 

2.98 

HA 

1.54  ' 

034 

NA 

4.86  1 

ZZZ 

3.38 

NA 

1.31 

0.39 

NA 

508  1 

ZZZ 

17.53 

NA 

11.16 

1.51 

NA 

30.20 

090 

20  75 

NA 

13  07 

1.73 

NA 

35  55 

090 

15.15 

NA 

10.25 

1  74 

NA 

27.14 

090 

16.14 

NA 

775 

1.38 

NA 

25.27 

090 

14.65 

NA 

910 

1.65 

NA 

25.40 

090 

J  5.60 

NA 

10  05 

1  77 

NA 

27.42 

090 

19.25 

NA 

982 

2  04 

NA 

31.11 

090 

2049 

NA 

11.11 

185 

NA 

33.45 

090 

18.24 

NA 

10.91 

264 

NA 

31  79 

090 

19.50 

NA 

11.88 

2.71 

NA 

34  09 

090 

10.22 

NA 

5.41 

0.99 

NA 

1662 

777 

11.83 

NA 

613 

i.ia 

NA 

19.06 

ZZZ 

1402 

NA 

894 

1.52 

NA 

24  48 

090 

18  83 

NA 

12.38 

179 

NA 

33  00 

090 

0.00 

0.00 

0.00 

000 

000 

000 

YYY 

6.46 

f4A 

11.28 

0.26 

tM 

18.00 

090 

6.87 

fM 

11.50 

0.28 

NA 

18.65 

090 

7.03 

NA 

11.59 

0.28 

NA 

18.90 

090 

7.57 

NA 

11.74 

0.30 

NA 

1961 

090 

8.49 

NA 

12.24 

0.34 

NA 

2107 

090 

13.95 

NA 

15.29 

0.68 

NA 

29  92 

090 

16.38 

NA 

17.54 

0.96 

NA 

34  88 

090 

17.53 

NA 

17.50 

0.94 

NA 

35.97 

090 

^3.12 

5.96 

1.45 

0.15 

9.23 

472 

090 

7.15 

NA 

11.22 

0.28 

NA 

18.65 

090 

7.33 

NA 

11.43 

0.29 

NA 

19  05 

090 

8.02 

NA 

11.71 

0.31 

NA 

20  04 

090 

6.26 

NA 

10.75 

0.25 

NA 

17.26 

090 

8.66 

NA 

12.54 

040 

NA 

21.60 

090 

6.28 

NA 

10.82 

0.26 

NA 

17.36 

090 

0.71 

0.62 

019 

0.03 

1.36 

0.93 

000 

0.84 

0.77 

0.30 

0.03 

1.64 

1  17 

000 

0.71 

806 

018 

006 

8.82 

094 

000 

0.93 

078 

0.28 

0.04 

175 

1.25 

000 

7.57 

NA 

6.84 

0.30 

NA 

1471 

090 

10.96 

NA 

12.38 

0.43 

NA 

23  77 

090 

12.59 

NA 

13.88 

050 

NA 

2697 

090 

1.90 

3.97 

231 

008 

5  95 

429 

010 

382 

5  59 

464 

016 

9.57 

862 

090 

436 

NA 

498 

0.17 

NA 

951 

090 

5.34 

5.56 

508 

0.27 

11.17 

10  69 

090 

766 

NA 

7.64 

030 

NA 

1560 

090 

12.90 

NA 

13.46 

0.51 

NA 

2687 

090 

5.51 

882 

7.61 

0.21 

14.54 

13.33 

090 

5.41 

NA 

6.27 

0.26 

NA 

11.94 

090 

6.06 

838 

6.91 

0.24 

1468 

13.21 

090 

1.47 

1  71 

0.67 

006 

3.24 

2.20 

000 

4.17 

8.08 

697 

0.17 

12.42 

11  31 

090 

5.25 

780 

6.54 

0.20 

13.25 

11.99 

090 

1.47 

8.34 

068 

0.06 

9.87 

2.21 

000 

0.92 

1.33 

040 

0.04 

2.29 

1  36 

000 

4.19 

5.81 

4.86 

0.17 

1017 

922 

090 

3.27 

776 

657 

013 

11  16 

9  97 

090 

3.40 

539 

1.43 

0.14 

893 

4.97 

090 

12.35 

NA 

1272 

0.49 

NA 

25  56 

090 

14.25 

NA 

11  77 

056 

NA 

26  58 

090 

15.00 

NA 

14.13 

059 

NA 

29  72 

090 

14.89 

NA 

14.04 

058 

NA 

2951 

090 

0.00 

000 

0.00 

0.00 

000 

0.00 

XXX 

000 

0.00 

0.00 

000 

000 

0.00 

XXX 

000 

000 

0.00 

000 

000 

0.00 

XXX 

17.56 

NA 

15.06 

069 

NA 

3331 

090 

0.00 

000 

0.00 

000 

000 

000 

XXX 

4.29 

7  24 

6.24 

017 

11  70 

10.70 

090 

579 

NA 

8.38 

0.22 

NA 

14.39 

090 

1.91 

2.26 

1.40 

008 

425 

3.39 

000 

1.91 

226 

1.41 

008 

4.25 

3.40 

000 

4.87 

NA 

865 

019 

NA 

13.71 

090 

5.05 

9.08 

788 

0.20 

1433 

1313 

090 

8.13 

NA 

10.64 

0.32 

NA 

1909 

090 

10.52 

NA 

9.99 

0.41 

NA 

20  92 

090 

3.85 

5.01 

3.56 

0.17 

9.03 

7.58 

010 

'  CPT  codM  ana  dMcnptions  onty  an  copyngTH  2002  Amancan  Ittodlcai  AsaoaaBon.  All  R^jMt  R«Mrv*d  ApplicatM  FARS/DFARS  Aopiy 
'Copynght  2002  Amancan  Dantal  Anoctation  All  nghts  rasarvad 
">  *  Indicalas  RVUs  ara  not  usad  for  Madcara  paymant 


'  CPT  codes  and  descnphons  only  are  copyright  2002  American  l^edcal  Association  All  Rights  Reserved  ApplicatJie  FAR&13FARS  Apply. 
'  Copynghl  2002  American  Denial  Association  All  nghts  reserved 
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Addendum  b.    relative  Value  Units  (RVUS)  and  Related  Infopmation— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS^ 


65860 

65865 

65870 

65875 

65880 

65900 

65920 

65930 

66020 

66030 

66130 

66150 

66155 

66160 

66165 

66170 

66172 

66180 

66185 

66220 

66225 

66250 

66500 

66505 

66600 

od605  . 

66625 

66630 

66635 

66680 

66682 

66700 

66710 

66720 

66740 

66761 

66762 

66770 

66820 

66821 

66825 

66830 

66840 

66850 

66852 

66920 

66930 

66940 

66982 

66983 

66984 

66985 

66986 

66990 

66999 

67005 

67010 

67015 

67025 

67027 

67028 

67030 

67031 

67036 

67038 

67039 

67040 

67101 

67105 

67107 

67108 

67110 

67112 

67115 

67120 


MOD 


Status 


Descnpton 


Incise  inner  eye  adhesKsns  

Incise  inner  eye  adhesions  

Incise  inner  eye  adheswns  

Incise  inner  eye  adtiesions  

Incise  inner  eye  adhesions  

Remove  eye  lesion  

ReriKwe  implant  of  eye  

Remove  blood  dot  from  eye  ... 

Injection  treatment  of  eye 

Injection  treatment  of  eye 

Remove  eye  lesion 

Glaucoma  surgery  

Glaucon^  surgery  

Glaucoma  surgery  

Glaucoma  surgery  

Glaucoma  surgery  

Inasion  of  eye  

Implant  eye  shunt  

Revise  eye  shunt   

Repair  eye  lesion    

Repair/graft  eye  lesion  

Follow-up  surgery  of  eye 

IrKasion  of  ins   

Incision  of  ins  

Remove  ins  ar>d  lesion 

Removal  o<  ins  

Removal  of  ins  

Removal  of  iris  

Removal  o*  ins  

Repair  ins  &  ctNary  body  

RaJMir  ins  &  ciliary  body  

Destruction  ciliary  body  

Destruction,  ciliary  body  

Destruction,  ciliary  body  

Destruction,  ciliary  txxty  

Revision  of  ins 

Revision  of  ins 

Removal  of  inner  eye  lesion  ... 
Incision.  secor>dary  cataract    .. 

After  cataract  laser  surgery 

Reposition  intraocular  lens  

Removal  of  lens  lesion     

Removal  of  lens  material  

Removal  of  lens  material  

Removal  of  lens  material  

Extraction  of  lens    

Extraction  of  lens   

Extraction  of  lens         

Cataract  surgery,  complex  

Cataract  surg  w/iol   1  stage  .... 
Cataract  surg  w/mN.  1  stage  .... 

Insert  lens  prosttiesis        

Exchange  lens  prosthesis 
Ophthalmic  endoscope  add-on 

Eye  surgery  procedure     

Partial  removal  of  eye  fluid  

Pailiai  removal  of  eye  fluid  

of  eye  fluid         

eye  fluid  

Implani  eye  drug  system  

Infection  eye  drug  

\ncae  inner  eye  strands 

(.aser  surgery,  eye  strands  

RefT>oval  of  inner  eye  timd  

Stnp  retinal  membrane     

Laser  treatment  of  retina  , 

Laser  treatment  of  retina  , 

Repair  detactied  retina 

Repair  detactied  retina , 

Repair  detached  reliiw 

Repair  detached  retina    

Repair  detactied  retina    

neiepair  detached  retina  

nelenae  encircling  malenal  .... 
Remove  eye  implant  matenal 


Ph' 


lysician 
Wofk 
RVUs^ 


3.55 
5.60 
6.27 
6.54 
709 

1093 
840 
744 
1.59 
1.25 
769 
830 
8.29 

10.17 
8.01 

1216 

15  04 

14.55 
814 
7.77 

11.05 
5.98 
3.71 
4.08 
8.68 

12.79 
513 
6.16 
6.25 
544 
6.21 
4.78 
4.78 
4.78 
4.78 
4  07 
458 
5.18 
3.89 
2.35 
8.23 
8  20 
7.91 
911 
997 
886 

1018 
893 

1350 
8.99 

1023 
839 

12.28 
1.51 
000 
5.70 
687 
692 
684 

10  85 
252 
484 
3.67 

11.89 

2124 

14.52 

17.23 
7.53 
7.41 

14.84 

20  82 
881 

1686 
4.99 
596 


Non- 
Facility 
PE  RVUs 


4.01 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.36 

2.20 

739 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

779 

NA 

NA 

NA 

NA 

762 

NA 

NA 

NA 

NA 

544 

514 

545 

NA 

525 

533 

576 

NA 

3  78 

NA 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

HA 

NA 

16  76 

14  10 

1043 

NA 

406 

NA 

NA 

NA 

NA 

1094 

7.56 

NA 

NA 

2018 

NA 

NA 

16.07 


Facility 

PE 
RVUs 


'  CPT  codas  and  dmcnptions  onty  ara  copyright  2002  Amancan 
'Ccpynght  2002  Amancan  Oantal  Anoaaaon  Al  nghls  iaaar»a<t 
I  *  Indicataa  RVUs  ara  not  uaad  lor  Madicaia  paymant 


Ma<kcal  Asaooaaon  Al  RIgMi  Raaaivad 


307 

669 

7.02 

712 

738 

1248 

799 

8.56 

152 

135 

648 

1061 

10.58 

11  44 

10.44 

16.52 

1512 

1204 

8.23 

993 

9.31 

633 

465 

480 

862 

12.14 

6.59 

7.50 

6.46 

606 

751 

427 

381 

449 

484 

398 

397 

448 

819 

334 

1019 

683 

674 

7.26 

772 

719 

868 

8.12 

909 

588 

759 

682 

857 

070 

000 

265 

3.20 

812 

7  51 

871 

1  16 

6  72 

313 

899 

15  45 

1233 

13  59 

887 

5.54 

13.18 

1769 

10.29 

15.6S 

6.81 

712 


IRSDFARS  Apply 


Mal- 
practice 
RVUs 


0.14 
0.22 
0.24 
0.25 
0.28 
046 
033 
029 
007 
0.05 
031 
0.33 
0.32 
0.41 
0.31 
0.48 
059 
0.57 
0.32 
0.32 
0.44 
0.23 
015 
0.17 
0.34 
061 
0.20 
0.24 
0.24 
0.21 
024 
019 
018 
0.19 
0.18 
016 
018 
0.20 
0.16 
010 
032 
0.32 
031 
0.36 
0.39 
0.35 
041 
035 
056 
0  37 
041 
033 
0.49 
0.06 
000 
022 
0.27 
0.27 
027 
046 
Oil 
019 
015 
047 
0.84 
057 
068 
0.29 
0.29 
058 
0.82 
035 
066 
019 
0.23 


Non- 
Facility 
Total 


770 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
402 
3.50 

1539 
NA 
NA 
NA 
NA 
NA 
NA 
I^A 
NA 
NA 
\A 

1400 
NA 
NA 
NA 
NA 

1295 
NA 
NA 
NA 
NA 

1041 

1011 

10  42 
NA 

1048 
999 

1214 
NA 
623 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
000 
NA 

NA 

23.87 

2541 

1306 

NA 

790 

NA 

NA 

NA 

NA 

18  76 

15  26 

NA 

NA 

29  34 

NA 

NA 

22.28 


Facility 
Total 


676 
1251 
1353 
13.91 
14  75 
23.87 
16  72 
16  29 
318 
265 
14.48 
19.24 
1919 
22  02 

18  76 
2916 

30  75 
27  16 
16.69 
1802 

20  80 
1254 

851 

905 

1764 

25  54 

11  92 

13  90 

1295 

11  71 

1396 

924 

876 

934 

1076 

918 

9.70 

1084 

12.24 

5.79 

1874 

1535 

14.96 

1673 

18.08 

1640 

19  27 
1740 
2315 
1524 
1823 
1554 

21  34 
227 
000 
8.57 

1034 
1531 
1462 

20  02 
379 

11  75 
695 

21  35 
37  53 

27  42 

31  50 
16  69 
13  24 

28  60 
39  33 
1945 
3321 
11  99 
1333 


Global 


CPTV 
HCPCS^ 


MOD 


090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

YYY 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


67121  ... 

67141  ... 

67145  ... 

67208  ... 

67210  ... 

67218  ... 

67220  ... 

67221  ... 
67225  ... 

67227  ... 

67228  ... 
67250  ... 
67255  ... 
67299  ... 

67311  ... 

67312  ... 
67314  ... 
67316  ... 
67318  ... 
67320  ... 

67331  ... 

67332  ... 

67334  ... 

67335  ... 
6^340  ... 
67343  ... 
6^345  ... 
67350  ... 
67399  ... 
6:^400  ... 
67405  ... 
67412  ... 

6^413  ... 

67414  ... 

67415  ... 
67420  ... 
67430  ... 
67440  ... 
67445  ... 
67450  ... 
67500  ... 
67505  ... 
67515  ... 
67550  ... 
67560  ... 
67570  ... 
67599  ... 
67700  ... 
67710  ... 
67715  ... 

67800  ... 

67801  ... 
67805  ... 
67808  ... 
67810  ... 
67820  ... 
67825  ... 
67830  ... 
67835  ... 
67840  ... 
67850  ... 
67875  ... 
67880  ... 
67882  ... 

67900  ... 

67901  ... 

67902  .. 

67903  ... 

67904  .. 
67906  ... 

67908  .. 

67909  .. 
67911    .. 

67914  .. 

67915  .. 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Remove  eye  implant  matenal  . 

Treatment  of  retina  

Treatment  of  retina  

Treatment  of  retinal  lesion  

Treatment  of  retinal  lesion  

^-eatment  o'  ^etina!  lesion  

"■"'eaimen!  ot  cho'oia  lesion   .... 
':3cuiaf  photodynamic  ther 
Eye  photoOynarnic  thef  add-on 

Treatment  of  retinal  lesion  

Treatment  ot  retinal  lesion  

Reinforce  eye  wai'    

Reinforce  graft  eye  wall  

Eye  surger-y  procedure     , 

Revise  eye  rnuscle 

Revise  two  eye  rnuscles  

Revise  eye  muscle  

Revise  two  eve  muscles  

Revise  eye  muscleis)       

Revise  eye  muscleis)  add-on 
Eye  surger-y  foiio*-up  aod-on 
Rerevise  eye  muscies  aOO-on 
Revise  eye  muscle  w  suture    , 

Eye  suture  dunng  surgery- 

Revise  eye  muscie  add-on 

Release  eye  tissue 

Destroy  ne^^e  of  eve  m,,scie 

Biopsy  eye  muscle 

Eye  muscle  surgery  procedure 

Exploretiiopsy  eye  socket 

Explore  arair  eve  socket 

Explore'treat  eye  socKel  

Enpio^e 'treat  eye  socnet 

Expir  decompress  eye  socket 
^spiratior--   orbital  content^ 

Explore'treat  eye  socKet  

Expiore't'eat  eye  socKet  

Explore/Orain  eye  socket 
Explr/becompress  eye  socket 

Explore'biopsy  eye  socket  

Injecllrea'  eye  socket     

Injecltrea;  eye  socket    

InjectArea'  eye  socket     

Insert  eye  socket  implant  

Revise  eye  socket  impiant  

Decompress  optic  nerve   

Ortiii  Surgery  procedure   

Drainage  ot  eyelid  abscess  .... 

incisioi^  ot  eyelid  

Incision  of  eyelid  loic        

Remove  eyeiid  iesior'       

Remove  eyelid  lesions     

Renxjve  eyelid  lesions    

Remove  eyeiid  lesion(s)  

Biopsy  ot  eyelid      

Revise  eyelashes    

Revise  eyelashes   

Revise  eyeiasties    

Revise  eyelashes  

Remove  eyelid  lesior       

Treat  eyelid  lesio"  

Closure  o!  eyelid  Dy  suture  .... 

Revision  o'  eyelid  

Revisior-  oi  eyelid  , 

Repai'  brow  deled  

Repair  eyelid  defect  

Repai'  eyelid  detect  

Repai'  eyelid  detect  

Repar  eyelid  detect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Revise  eyelid  detect  

Revise  eyelid  detect  

Repair  eyeiid  detect  

Repai'  eveiid  Oe'ect  


Physician 
Work 
RVUs3 


Non- 
Facility 
PE  RVUs 


10.67 

NA 

5.20 

803 

5.37 

5.27 

6.70 

8.36 

8.82 

7.26 

18.53 

NA 

13.13 

10.81 

4.01 

4.63 

0.47 

0.28 

6.58 

9.10 

12.74 

9.84 

866 

NA 

890 

NA 

0.00 

0.00 

665 

NA 

8.54 

NA 

752 

NA 

966 

NA 

785 

NA 

433 

NA 

406 

NA 

449 

NA 

398 

NA 

2.49 

NA 

4.93 

NA 

7.35 

NA 

296 

433 

2.87 

NA 

0.00 

0.00 

976 

NA 

7.93 

NA 

9.50 

NA 

10.00 

NA 

11.13 

NA 

1.76 

NA 

20  06 

NA 

13.39 

NA 

1309 

NA 

14  42 

NA 

13.51 

r^ 

0.79 

0.84 

0.82 

0.93 

0.61 

0.84 

10.19 

NA 

10.60 

HA 

1358 

NA 

0.00 

0.00 

1.35 

746 

1.02 

7.61 

1.22 

NA 

1.38 

2.58 

1.88 

791 

2.22 

808 

380 

NA 

1.48 

5.52 

0.89 

1  96 

1.38 

5.49 

1.70 

11.06 

5.56 

NA 

204 

7.87 

1.69 

9.04 

1.35 

11.20 

3.80 

12.26 

5.07 

14.08 

6.14 

10.96 

6.97 

NA 

7.03 

NA 

6.37 

12.11 

6.26 

1438 

6.79 

9.57 

513 

932 

5.40 

9.94 

5.27 

t^ 

3.68 

1271 

318 

11.26 

Facility 

PE 
RVUs 


1210 

6.95 

4.16 

7.13 

574 

15  79 

962 

1.88 

0.21 

7.15 

7.21 

11  67 

11  84 

0.00 

615 

7.20 

672 

770 

7  11 

201 

1.94 

2.08 

184 

1  15 

2.28 

7.00 

1.34 

1.93 

000 

13.39 

12.30 

15.45 

13.35 

16.37 

0.79 

2010 

17.12 

16.53 

17.66 

16.68 

019 

0.21 

0.28 

13.19 

13.05 

17  13 

000 

0.58 

0.48 

0.57 

0.64 

0.88 

1  03 

4  16 

070 

038 

1.03 

2.11 

466 

096 

206 

208 

313 

462 

646 

6.80 

6.88 

718 

810 

637 

6.10 

6.58 

668 

356 

1.48 


Mal- 
practice 
RVUs 


0.42 

0.20 

0.21 

0.26 

0.35 

053 

0.51 

0.16 

0.01 

0.26 

0.50 

0.36 

0.35 

000 

0.27 

0.35 

030 

040 

0.31 

0.17 

017 

018 

016 

010 

019 

OX 

013 

013 

000 

043 

036 

0.41 

0.43 

048 

009 

084 

0.97 

058 

0.63 

0.56 

004 

0.04 

0.02 

0.50 

0.47 

069 

0.00 

006 

0.04 

0.05 

0.06 

0.08 

0.09 

0.17 

0.06 

0.04 

0.06 

0.07 

0.22 

008 

007 

0.06 

0.16 

021 

0.30 

0.32 

0.34 

0.39 

0.26 

0.42 

0.20 

0.25 

0.23 

0.16 

013 


Non- 
Facility 
Total 


Facility 

Total 


Global 


NA 

13.43 

10.85 

15  32 

16.43 

NA 

24.45 

8.80 

0.76 

15.94 

23.08 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

7.42 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.67 

1.79 

1.47 

NA 

NA 

NA 

0.00 

8.87 

8.67 

NA 

4  02 

9  87 

10.39 

NA 

7  06 

289 

6.93 

1283 

NA 

999 

10.80 

12.61 

1622 

19.36 

17.40 

NA 

NA 

18  87 

20.90 

16.78 

1465 

15  59 

NA 

16.55 

14.57 


23.19 

12.35 

9.74 

14.09 

14.91 

34  85 

23.26 

6.05 

0.69 

1399 

20  45 

20.69 

21.09 

0.00 

13.07 

1609 

14.54 

17.76 

1527 

6.51 

6.17 

675 

596 

374 

740 

14.66 

443 

4.93 

000 

23.58 

20  59 

25  36 

23  78 

27.98 

264 

41.00 

31.48 

30.20 

32  70 

30.75 

1.02 

1.07 

0.91 

23.88 

2412 

3140 

000 

199 

1.54 

1.84 

2.06 

284 

3.34 

813 

2.24 

1  31 

2.47 

388 

1043 

3.08 

3.82 

349 

7.09 

990 

1290 

14.09 

14.25 

13.94 

14.62 

13.58 

11.43 

12.23 

1218 

740 

4.79 


090 
090 
090 
090 
090 
090 
090 
000 
ZZZ 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
ZZZ 

zzz 

ZZZ 
ZZZ 
ZZZ 
ZZZ 

090 
010 
000 

YYY 
090 

-090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
000 
000 
000 
090 
090 
090 

YYY 
010 
010 
010 
010 
010 
010 
090 
000 
000 
010 
010 
090 
010 
010 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information — Continued 


CPTV 
HCPCS' 


67916 
67917 
67921 
67922 
67923 
67924 
67930 
67935 
67938 
67950 
67961 
67966 
67971 
67973 
67974 
67975 
67999 
68020 
68040 
68100 
68110 
68115 
68130 
68135 
68200 
68320 
68325 
68326 
68328 
68330 
68335 
68340 
68360 
68362 
68399 
68400 
68420 
68440 
68500 
68505 
68510 
68520 
68525 
68530 
68540 
68550 
68700 
68705 
68720 
68745 
68750 
68760 
68761 
68770 
68601 
68810 
68811 
68815 
68840 
68850 
68899 
69000 
69005 
69020 
69090 
69100 
69105 
69110 
69120 
69140 
69145 
69150 
69155 
69200 
69205 


MOO 


Status 


Description 


Rapair  ayeM  defect  

Repair  eyeld  defect  „.. 

HOp8n  flyONO  O0VSCI    ..*..•....... 

Repair  eyelid  defect  , 

POpair  ovbIkI  rtfrfACt    

Repdi!  .■,"..<!   iH!.-.  :   

Repair  .V"!,.'  /,'  ..-Id    , 

Rep<ii'  ■■¥••<";  *.  -,•  I   

Rerrxivf  f,'""!  •' "'ign  body 

RevisK-<     I  .<v»M«:       , 

Revisio'    jt  "yfi'C,        

Revision  o<  eyohd  , 

ReconstructKxi  o*  eyetid  , 

ReoonairuclKio  of  eyeM 

Reconstruction  of  eyelid 

Reconstaiclioo  of  eyelid    , 

Revision  of  eyelid 

Incise/drain  eyelid  lining  , 

Treatment  of  eyelid  leeaona  .. 

Biopsy  of  eyelid  lining  

Remove  eyelid  lining  lesion 
Remove  eyelid  lining  lesion 
Remove  eyelid  lining  lesion 
Remove  eyelid  lining  lesion  . 

Treat  eyelid  t>y  infection  

Reviaa/gratt  eyelid  lining  

Revisa/^raft  eyelid  lining  

Revisa/graft  eyelid  lining  

Revisa^graft  eyelid  Immg  

Reviaa  eyelid  lining    

Revise/graft  eyelid  limng  

Separate  eyelid  adhesions  .. 

Revise  eyelid  lining    

Revise  eyelid  lining  

Eyelid  lining  surgery  

Incise/drain  tear  gland  

IrKise/drain  tear  sac  

Ir>cise  tear  duct  opening   

Removal  ol  tear  gland    

Partial  renKival,  tear  gland  .. 
Biopsy  ot  tear  gland 

Removal  of  tear  sac  

Biopsy  of  tear  sac  

Clearance  of  tear  duct   

Remove  tear  gland  lesion  ... 
Remove  tear  gland  lesion  ... 

Repair  tear  ducts       

Revise  tear  duct  opening  .... 

Create  tear  sac  dram       

Create  tear  duct  dram  

Create  tear  duct  drain  

Close  tear  duct  opening  

Close  tear  duct  opening    

Close  tear  system  fistula  

Dilate  tear  duct  opening  

PiOtm  nasolacrtmal  dud  

Probe  nasolacnmal  duct  

Probe  ncisolacnmal  duct  

Explore/irrigate  tear  ducts  ... 
Injection  lor  tear  sac  xray  .. 
Tear  duct  system  surgery  ... 

Dram  external  ear  lesion  

Drain  external  ear  lesion  

Dram  outer  ear  canal  lesion 

Pierce  earlobes        

Biopsy  of  external  ear     

Biopsy  of  external  ear  canal 
Remove  external  ear.  partial 

Removal  ot  external  ear  

Remove  ear  canal  lesion(s) 
Remove  ear  canal  lesion(s) 
Extensive  ear  canal  surgery 
Extensive  ear/neck  surgery  . 

Clear  outer  ear  canal  

Clear  outer  ear  canal  


Ptiysician 
Worl( 
RVU83 


531 
602 
340 
306 
588 
579 
361 
622 
133 
582 
569 
657 
979 
12  87 

12  84 
913 
0.00 
1.37 
0.85 
1.35 

•  1.77 
2.36 
493 
1  84 
049 
5.37 
736 
7.15 
818 
483 
719 
4.17 
4.37 
734 
0.00 
169 
230 
094 

1102 

10.94 
461 
751 
4.43 
3.66 

1060 

13  26 
660 
206 
896 
863 
866 
1  73 
136 
7.02 
0.94 
1.90 
235 
3.20 
1.25 
080 
000 
145 
2.11 
148 
0.00 
081 
085 
344 
405 
797 
2.62 

1343 

20  80 

077 

1.20 


Non- 

FadMy 

PERVUs 


15.80 
10.26 
1244 
11.23 
1492 

9.60 
12.28 
15  02 

940 

8  75 

9  12 

8  ac> 

NA 

NA 

h4A 

f4A 

000 

752 

738 

759 

864 

814 

NA 

789 

074 

556 

NA 

NA 

NA 

7.04 

NA 

14  49 

658 

NA 

000 

11.17 

11  50 

752 

NA 

NA 

1231 

NA 

NA 

1381 

NA 

NA 

NA 

807 

NA 

NA 

NA 

649 

3.00 

16.24 

085 

240 

NA 

1225 

1  56 

1494 

000 

210 

253 

2.22 

000 

1  59 

151 

353 

NA 

NA 

337 

NA 

NA 

1  44 

NA 


FadMy 

PE 
RVUs 


Mat- 
Practice 
RVUs 


533 
6.60 
335 
316 
542 
596 
305 
5.40 
0.51 
727 
575 
589 
753 
954 
9.45 
720 
000 
063 
039 
062 
1.35 

1  09 
230 
086 
023 
514 
616 
6.03 
6.79 
5.53 
548 
417 
523 
782 
000 
213 
244 
044 
959 

10  69 

2  15 
717 
207 
300 
917 

11  19 
664 
097 
778 
766 
8  17 
1  19 
095 
598 
056 
088 
239 
283 
093 
031 
OOO 
055 
201 
071 
000 
041 
1  02 
278 
445 
807 
252 

11  17 
1526 

0  76 

1  56 


0.22 
0.25 
014 
013 
0.24 
0.23 
0.17 
0.29 
0.06 
030 
026 
033 
0  42 
059 
054 
038 
000 
006 
003 
0.06 
007 
O10 
019 
007 
002 
021 
030 
030 
0.40 
019 
029 

ai7 

017 
029 
OOO 
007 
O10 
O04 
O60 
057 
019 
033 
0  18 
016 
046 
066 
0  27 
008 
038 
038 
0  37 
007 
O06 
0  28 
004 
008 
0  10 
014 
005 
003 
000 
010 
0.16 
Oil 
000 
004 
0.06 
024 
031 
056 

0  18 
107 

1  51 
O05 
009 


Non- 

Faalrty 

Total 


21  33 
1653 
15.98 

14  42 
2104 
15.62 
1606 
21.53 
1079 
14.87 
15.07 

15  70 
NA 

NA 

NA 

OOO 

895 

8.26 

900 

1048 

10.60 

NA 

980 

1.25 

11.14 

NA 

NA 

NA 

12.06 

NA 

1883 

11  12 

NA 

0.00 

1293 

13  90 

850 

NA 

NA 

17  11 

NA 

NA 

1763 

NA 

NA 

NA 

1021 

NA 

NA 

NA 

829 

442 

23  54 

1  83 

438 

NA 

15.59 

286 

15.77 

000 

3.65 

480 

381 

000 

244 

242 

7.21 

NA 

NA 

617 

NA 

NA 

226 

NA 


Faality 
Total 


10.86 
12.87 

689 

635 
11.54 
11  98 

683 
11  91 

1  90 
13  39 

11  70 

12  79 
17  74 
23  00 
22  83 
1671 

000 
206 

1  27 

2  03 
3.19 
3.55 
7.42 
277 
074 

1072 

13  82 
13  48 
15.37 
1055 
1296 

8.51 
977 

15  45 
000 
389 
484 
1  42 

21  21 

22  20 
695 

1501 

668 

682 

20.23 

25  11 

1351 

311 

1712 

16  67 

17  20 
299 
2.37 

13.28 
1  54 
286 
484 
617 
223 
1  14 
0.00 
210 
428 
230 
000 
1  26 
1  93 
646 
881 

1660 
532 

25  67 

37  57 
1  58 
285 


Global 


CPTV 
HCPCS' 


090 
090 
090 
090 
090 
080 
010 
090 
010 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
000 
000 
010 
010 
090 
010 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
010 
010 
090 
090 
000 
090 
000 
010 
090 
090 
090 
010 
090 
090 
090 
010 
010 
090 
010 
010 
010 
010 
010 
000 
YYY 
010 
010 
010 
XXX 
000 
000 
090 
090 
090 
090 
090 
090 
000 
010 


69210 

69220 

69222 

69300 

69310 

69320 

6939S 

69400 

6940^ 

69405 

694-0 

69420 

69421 

69424 

69433 

59436 

69440 

69460 

69501 

69502 

69505 

69511 

69530 

69535 

69540 

69550 

69552 

69554 

69601 

59602 

69603 

69604 

69605 

69610 

69620 

69631 

69632 

69633 

69635 

69636 

69637 

69641 

69642 

69643 

69644 

69645 

69646 

69650 

69660 

69661 

69662 

OtDDD 

69667 

69670 

69676 

69700 

69710 

69711 

69714 

69715 

69717 

69718 

69720 

69725 

69740 

69745 

69799 

69801 

69802 

69805 

69806 

69820 

69840 

69905 

69910 


MOD 


Status 


A 
A 
A 
R 
A 
A 
0 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 


T" 


DesrnD!ior 


Remove  impacted  ear  wax  .... 

Clean  oui  mastoid  cavrty  

Clean  out  mastoid  cavity  

Revise  externai  ear     

Rebuild  outer  eat  canal  

Rebuild  outer  ear  canal      

Oole'  ea'  surgery  procedure  .. 

Inflate  middle  ea'  cana!        

Inflate  middle  ear  cana' 
Catheterize  middle  ea'  canal  . 

Inset  middle  ear  ibaftle;  

Incision  of  eardrum      

Incision  of  eard'urr       

Remove  ventilating  tube      

Create  eardrun^  opening     

Create  eardrum  opening     

Exploration  ot  middle  ear  

Eardrum  revision  

Mastoidectomy     _.. 

Mastoidectomy  

Remove  mastoid  structu'es  ... 

Exiensive  mastoid  surgen»-  

Extensive  mastoid  su'gery  .... 
Remove  part  ot  tempora  Dorie 
Remove  ear  lesior 

Remove  ea'  lesion      

Remove  ear  lesior       

Remove  ear  lesior.  

Mastoid  surgery  ^evisior      

Mastoid  surgery  revisior 

Mastoid  surgerv  revisior      

Mastoid  surgery  revisior 

Mastoid  surgery  revision    

Repair  of  eardrum  _ 

Repair  of  eardrum  

Repair  eardrum  structures  

Rebuild  eardrum  structures  .... 
Rebuild  eardrum  structures  .... 

Repair  eardrum  structures  

RebuHd  eardrum  structures  .... 
Retxiild  eardrum  structures  .... 
Revise  middle  ear  &  mastoid  . 
Revise  middle  ear  &  mastoid 
Revise  middle  ear  &  mastoid 
Revise  middle  ear  &  mastoid 
Revise  middle  ear  &  rr,astoia 
Revse  middle  ear  H  mastoid 

Release  middle  ea-  txine  

Revise  middle  ear  bone      

Revise  middle  ear  pone       

Revise  middle  ear  bone      

Repair  middle  ear  structures  .. 
Repair  middle  ear  stnjctures  ., 

Remove  mastoid  air  cells    

Remove  middle  ear  nerve  , 

Ck3se  mastoid  fistula  , 

Implant  replace  hearing  aid  ..., 
Rerryove  repair  hearing  aid  .... 
Implant  temple  bone  w  stimul 
Temple  One  imptnt  *  stimulat 
Temple  bone  impiani  revision 
Revise  temple  tx)ne  -mpiant  .. 

Release  facial  nerve  , 

Release  'ac.ai  nerve    , 

Pepai'  'acia  nerve     

Repair  tacia'  nerve  

Middle  ea'  surgery  procedure 

Incise  inner  ear  

Incise  inner  ear  

Explore  inner  ear 

Explore  inner  ear 

Establish  inner  ear  window  ... 

Revise  inner  ea'  windc*     

Remove  inner  ea'  

Remove  inner  ea-  S  mastoid 


Physician         Non-  Facility  Mai-  Non- 

\NorV.  Facility     i        PE  Practice         Facility 

RVUs3       PE  RVUs        RVUs      i      RVUs  Total 


0.61 

0.83 

1.40 

6.36 

10.79 

16.96 

0.00 

0.63 

0.63 

2.63 

0.33 

1.33 

1.73 

0.85 

1.52 

1.96 

7.57 

5.57 

9.07 

12.38 

12.99 

13.52 

19.19 

36.14 

1.20 

10.99 

19.46 

33.16 

13.24 

13.58 

14.02 

14.02 

18  49 

4.43 

5.89 

9.86 

12.75 

12.10 

13.33 

15.22 

15.11 

12.71 

16.84 

15.32 

16.97 

16.38 

17.99 

9.66 

11.90 

15.74 

15.44 

9.75 

9.76 

11,51 

9.52 

8.23 

0.00 

10.44 

14.00 

18.25 

14.98 

18.50 

14.38 

25.38 

15.96 

16.69 

0.00 

8.56 

1310 

13.82 

12.35 

1034 

10.26 

11.10 

13.63 


0.58 

1.52 

2.23 

NA 

NA 

NA 

0.00 

1.51 

1.41 

3.09 

1.42 

236 

2.58 

1.69 

2.31 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.27 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.22 

6.87 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


0.24 

0.43 

1.70 

4.37 

9.71 

13  79 

0.00 

040 

035 

1.46 

0.16 

071 

1.90 

0.90 

0.85 

204 

7.30 

6.11 

8.07 

10.64 

10.89 

11.23 

14.75 

24.17 

1.59 

9.75 

14.32 

21  82 

11.82 

11.36 

11.55 

11.48 

14.48 

340 

319 

919 

11.54 

11.19 

10.74 

13.01 

12.92 

10.87 

13.86 

13.01 

13.94 

13.57 

14.53 

843 

9.65 

12.44 

12.31 

8.51 

849 

10.11 

9.03 

5.53 

0.00 

9.35 

11.17 

13.73 

10.55 

13.61 

12.47 

18.04 

11.27 

12.77 

0.00 

784 

11  13 

10.80 

10  68 

897 

764 

9.73 

11.19 


004 

0.06 

O10 

0.43 

0.77 

1.17 

000 

006 

0.04 

018 

002 

O10 

0.13 

O06 

Oil 

0.14 

0.53 

0.39 

0.65 

086 

0.92 

096 

1.32 

2.59 

0.09 

0.60 

1.36 

2.32 

0.92 

0.94 

1.00 

096 

1.29 

0.31 

0.40 

0.69 

0.69 

0.84 

0.87 

107 

1  06 

089 

1  18 

108 

1  19 

1  16 

1.26 

068 

0.64 

1  10 

1.08 

068 

072 

078 

0.69 

055 

000 

062 

1.01 

1.32 

1.08 

1.34 

1.03 

1.78 

1  13 

1.00 

000 

0.60 

091 

0.97 

086 

066 

064 

077 

094 


1.23 

2.41 

3.73 

NA 

NA 

NA 

000 

240 

2.08 

590 

1  77 

3.79 

4.44 

260 

3.94 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

356 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

8.96 

1316 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Facility 
Total 


0.88 

1.32 

350 

11  16 

21.27 

31.92 

0.00 

1.29 

1.02 

4.27 

0.51 

214 

3.76 

1.81 

2.48 

414 

15  40 

12.07 

17  79 
23.88 
24.60 
25.71 
35.26 
62.90 

288 
21.54 
3514 
57.30 

25  98 
25.88 
26.57 

26  46 
3426 

814 
948 
19.74 
2518 
24.13 
24.94 
29.30 

29  09 
2447 
31.88 
2941 
3210 
31.11 
33  78 
18.77 
22.39 
29.28 
28.83 
18.94 
18.97 
22  40 
19.24 
14.31 

000 
20.41 
2618 
33  30 
26.61 
33  46 
27.88 
45.20 
28  36 

30  46 
0.00 

17.00 
2514 
25.59 
23.89 
19.97 

18  54 
21.60 
25.76 


Global 


000 
000 

010 
YYY 
090 
090 
YYY 
000 
000 
010 
000 
010 
010 
000 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
080 
090 
090 
090 
010 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
090 
XXX 
090 
000 
090 
000 
000 
090 
090 
000 
000 
YYY 
090 
000 
090 
000 
090 
000 
000 
000 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  iRVUS)  AND  RElAFED  INFORMATION— Cont^ued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information — Continued 


CPTV 
HCPCS' 


MOO 


69915  ... 
69930  ... 

69949  ... 

69950  ... 
69965  ... 
69960  ... 
69970  ... 
69979  ... 
69990  ... 
70010  ... 
70010  . 
70010    . 
70015 
70015 
70015  .. 
70030  ... 
70030    . 
70030 
70100 
70100 
70100  .. 
70110  .. 
70110  .. 
70110  . 
70120 
70120  . 
70120  .. 
70130  .. 
70130  .. 
70130    . 
70134 
70134 
70134  .. 
70140  .. 
70140  .. 
70140    . 
70150 
70150 
70150  .. 
70160  .. 
70160  .. 
70160  .. 
70170 
70170 
70170 
70190  .. 
70190  .. 
70190  .. 
70200  .. 
70200 
70200 
70210  .. 
70210  .. 
70210  .. 
70220  .. 
70220 
70220    . 
70240  .. 
70240  .. 
70240  .. 
70250  .. 
70250 
70250 
70260  ., 
70260  . 
70260  .. 
70300  . 
70300 
70300 
70310  . 
70310 
70310 
70320 
70320 
70320 


26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 

TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 


Status 


A 

A 

C 

A 

A 

A 

A 

C 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


DescnptKxi 


Incise  inner  ear  nerve  

Implant  ccx;hlear  device  

Inr>er  ear  surgery  proceduTB  

Incise  inner  ear  nerve  

Release  facial  nerve     

Ralaase  inner  ear  canal  

Remove  inner  ear  lesion  

Temporal  bone  surgery  .„ 

Microsurgery  add-on 

Contrast  x-ray  o(  brain   

Contrast  x-ray  ol  brain  

Contrast  x-ray  ot  brain  

Contrast  x-ray  of  brain   

Contrast  x-ray  o(  brain  

Contrast  x-ray  o(  brain  

X-ray  eye  tor  foreign  body  

X-ray  eye  for  foreign  body  

X-ray  eye  for  foreign  tiody  

X-ray  exam  of  jaw 

X-ray  exam  of  jaw  

X-ray  exam  ol  jaw  

X-ray  exam  of  jaw  

X-ray  exam  ot  (aw  

X-ray  exam  of  law  

X-ray  exam  of  mastoids  

X-ray  exam  of  mastoids  — 

X-ray  exam  of  mastoids  :... 

X-ray  exam  ol  mastotds  

X-ray  exam  of  mastoidB  

X-ray  exam  of  mastoids  

X-ray  exam  of  middle  ear 

X-ray  exam  of  middle  ear     

X-ray  exam  of  middle  ear      

X-ray  exam  of  facial  bones  

X-ray  exam  of  facial  bones    

X-ray  exam  of  facial  bones  

X-ray  exam  of  facial  tiones  

X-ray  exam  ol  facial  bones    

X-ray  exam  of  facial  bones    

X-ray  exam  of  nasal  t>ones  

X-ray  exam  of  nasal  bones  

X-ray  exam  of  nasal  bones    

X-ray  exam  ot  tear  duct  7 

X-ray  exam  of  tear  duct  

X-ray  exam  of  tear  duct  

X-ray  exam  of  eye  sockets    - 

X-ray  exam  of  eye  socltets  

/-ray  exam  of  eye  sockets  

X-ray  exam  of  eye  sockets  

X-ray  exam  of  eye  sockets   ^. 

X-ray  exam  of  eye  sockets  

X-ray  exam  of  sinuses  

X-ray  exam  of  sinuses  

X-ray  exam  of  sinuses  

X-ray  exam  of  sinuses  

X-ray  exam  of  sinuses  

X-ray  exam  of  sinuses  

X-ray  exam,  pituitary  saddle  

X-ray  exam,  pituitary  saddle  

X-ray  exam,  pituitary  saddle  

X-ray  exam  of  skull  

X-ray  exam  of  skull    

X-ray  exam  of  skull   

X-ray  exam  ol  skull  

X-ray  exam  of  skull  

X-ray  exam  of  skull  ,. 

X-ray  exam  ol  teetti  

X-ray  exam  of  teetti  

X-ray  exam  of  teetti  

X-ray  exam  of  teetti    

X-ray  exam  of  teetti    

X-ray  exam  of  teetti     

Full  moutti  x-ray  of  teeth  

Full  moutti  x-ray  ol  teeth  

Full  moutti  x-ray  of  teeth  _ 


Ph' 


tysictan 
Worl( 
RVUs' 


Non- 

Faality 

PE  RVUs 


21  23 

NA 

1681 

NA 

000 

000 

25  64 

NA 

27.04 

NA 

27  04 

NA 

30  04 

NA 

000 

000 

3.47 

NA 

1.19 

4.72 

1  19 

041 

000 

4.31 

119 

1.75 

1.19 

0.41 

000 

1.34 

ai7 

048 

017 

006 

000 

042 

0.18 

0.58 

vo.ie 

006 

000 

052 

025 

070 

025 

008 

000 

0.62 

018 

0.68 

018 

006 

0.00 

062 

034 

090 

0.34 

ai2 

0.00 

0.78 

034 

086 

034 

012 

000 

074 

019 

068 

019 

0.06 

0.00 

0.62 

0.26 

0.87 

0.26 

0.09 

0.00 

078 

0.17 

058 

0.17 

006 

000 

052 

030 

1  05 

030 

010 

0.00 

095 

021 

0.69 

0.21 

0.07 

0.00 

0.62 

028 

0.88 

0.28 

0.10 

0.00 

078 

017 

0.68 

0.17 

0.06 

000 

0.62 

0.25 

087 

0.25 

0.09 

0.00 

078 

0.19 

0.48 

019 

0.06 

0.00 

0.42 

0.24 

0.70 

0.24 

o.oe 

0.00 

0.62 

0.34 

101 

0.34 

0.12 

0.00 

089 

010 

030 

0.10 

0.04 

0.00 

026 

0.16 

0.48 

0.16 

0.06 

0.00 

042 

0.22 

0.86 

0.22 

0.06 

0.00 

0.78 

Facdity 

PE 
RVUs 


15  65 
12  70 

000 
1646 
18.64 
18.13 
1891 

000 

1.84 
NA 

041 
NA 
NA 

0.41 
NA 
NA 

006 
NA 
NA 

006 
NA 
NA 

008 
NA 
NA 

006 
NA 
NA 

012 
NA 
NA 

012 
NA 
NA 

006 
NA 
NA 

009 
NA 
NA 

006 
NA 
NA 

010 
NA 
NA 

007 
NA 
NA 

010 
NA 
NA 

006 
NA 
NA 

O09 
NA 
NA 

006 
NA 
NA 

008 
NA 
NA 

012 
NA 
NA 

004 
NA 
NA 

006 
NA 
NA 

008 
NA 


Mal- 
practice 
RVUs 


1  54 

1  19 

000 

290 

1  89 

243 

234 

000 

056 

024 

006 

018 

012 

005 

0.07 

003 

001 

002 

003 

001 

002 

004 

001 

003 

004 

001 

003 

0.05 

001 

004 

005 

001 

004 

0.04 

001 

003 

005 

001 

0.04 

003 

001 

002 

006 

001 

005 

004 

001 

003 

005 

001 

004 

004 

001 

003 

005 

001 

004 

0.03 

001 

002 

004 

001 

003 

006 

001 

005 

003 

001 

002 

003 

001 

002 

005 

001 

004 


Total  '°'^' 


Gk>bal 


CPTV 
HCPCS= 


MOO   ;    Status 


NA 
NA 
000 
NA 
NA 
NA 
NA 
000 
NA 
615 
1  66 
449 
306 
165 
1  41 
0.68 
024 
044 
079 
0.25 
054 
099 
034 
065 
090 
025 
065 
129 
047 
082 
125 
047 
078 
091 
026 
065 
1  18 
036 
082 
078 
0.24 
054 
1  41 
041 
100 
094 
029 
065 
1  21 
039 
0.82 
089 
024 
065 
1  17 
0.35 
082 
070 
026 
044 
098 
033 
065 
1  41 
047 
094 
043 
015 
028 
067 
023 
044 
1  13 
031 
082 


38  42 
30  70 

000 
45  00 
47  57 
47  60 
51  29 

000 

587 
NA 

166 
NA 
NA 

1  65 
NA 
NA 

024 
NA 
NA 

0.25 
NA 
NA 

0.34 
NA 
NA 

0.25 
NA 
NA 

047 
NA 
NA 

047 
NA 
NA 

026 
NA 
NA 

0.36 
NA 
NA 

0.24 
NA 
NA 

041 
NA 
NA 

029 
NA 
NA 

039 
NA 
NA 

0.24 
NA 
NA 

035 
NA 
NA 

026 
NA 
NA 

033 
NA 
NA 

047 
NA 
NA 

ai5 
NA 
NA 

023 
NA 
NA 

031 
NA 


090 
090 
YYY 
090 
090 
090 
090 
YYY 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


70328 
70328 
70328 
70330 
70330 
70330 
70332 
70332 
70332 
70336 
70336 
70336 
70350 
70350 
70350 
70355 
70355 
70355 
70360 
70360 
70360 
70370 
70370 
70370 
70371 
70371 
70371 
70373 
70373 
70373 
70380 
70380 
70380 
70390 
70390 
70390 
70450 
70450 
70450 
70460 
70460 
70460 
70470 
70470 
70470 
70480 
70480 
70480 
70481 
70481 
70481 
70482 
70482 
70482 
70486 
70486 
70486 
70487 
70487 
70487 
70488 
70488 
70488 
70490 
70490 
70490 
70491 
70491 
70491 
70492 
70492 
70492 
70496 
70496 
70496 


26  

TC  .... 

26 

TC  .... 

26"^''! 
TC  .... 

26 

TC  .... 

26".!. 
TC  ... 

26 

TC  ... 

26  

TC  ... 

26 

TC  ... 

26"!" 
TC  ... 

26 

TC  ... 

26 !!!! 

TC  ... 

28 !!!! 

TC  ... 

26 !!!! 

TC  ... 

as'!!!! 

TC  ... 

26 

TC  ... 

26'!.!! 

TC  ... 

26  

TC  ... 

26"!!!! 

TC   .. 

26  

TC  .. 

26  

TC  ... 

26  

TC  ... 

26  

TC  ... 

26  

TC    .. 

26      ' 
TC  ... 

26 

TC  ... 


Description 


X-ray  exam  of  jaw  joint  

X-ray  exam  of  jaw  joint  

X-ray  exam  of  jaw  joint  

X-ray  exam  of  jaw  joints 

X-ray  exam  of  jaw  pints    

X-ray  exam  of  jaw  joints 

X-ray  exam  of  )aw  joint  

X-ray  exam  of  jaw  joint  

X-ray  exam  of  jaw  joint  

Magnetic  image  law  joint 

Magnetic  image,  jaw  joint 

Magnetic  image,  jaw  joint 

X-ray  head  for  orthodontia  .... 
X-ray  head  for  orthodontia  .... 
X-ray  head  for  orthodontia  .... 

Panoramic  x-ray  of  jaws 

Panoramic  x-ray  of  jaws   

Panoramic  x-ray  of  jaws  

X-ray  exam  of  neck      

X-ray  exam  of  neck  

X-ray  exam  ol  neck  

Throat  x-ray  &  fluoroscopy  .... 
Throat  x-ray  &  fluoroscopy  .... 
Throat  x-ray  &  fluoroscopy  .... 
Speech  evaluation,  complex  . 
Speech  evaluation  complex 
Speech  evaluation,  complex  . 

Contrast  x-ray  of  larynx  

Contrast  x-ray  of  larynx  

Contrast  x-ray  of  larynx  

X-ray  exam  of  salivary  gland 
X-ray  exam  of  salivary  gland 
X-ray  exam  of  salivary  gland 
X-ray  exam  of  salivary  duct  .. 
X-ray  exam  of  salivary  duct  .. 
X-ray  exam  of  salivary  duct  .. 

Ct  tiead/brain  w/o  dye    

Ct  head/brain  w/o  dye  

Ct  fiead/brain  w/o  dye  

Ct  head/brain  w/dye  

Ct  tiead/brain  w/dye  

Ct  tiead/brain  w/dye  

Ct  head/brain  w/o&w  dye  

Ct  tiead/brain  w/o&w  dye  

Ct  head/brain  w/o&w  dye  

Ct  orbil'ear'fossa  w/o  dye  

Ct  orbil'ear/fossa  w/o  dye  

Ct  orbit/ear/fossa  w/o  dye  

Ct  orbit/ear/fossa  w/dye  

Ct  orbil'ear/fossa  w/dye    

Ct  orbit/ear/fossa  w/dye  

Ct  orbit/earlossa  w/o&w  dye 
Ct  orbit/ear/fossa  w/o&w  dye 
Ct  ortiit  ear/fossa  w/o&w  dye 

Ct  maxillofacial  w/o  dye  

Ct  maxillofacial  w/o  dye  

Ct  maxillofacial  w/o  dye  

Ct  maxillofacial  w/dye 

Ct  maxillofacial  w/dye 

Ct  maxillofacial  w/dye 

Ct  maxillofacial  w/o&w  dye  ... 
Ct  maxillofacial  w/o&w  dye  ... 
Ct  maxillofacial  w/o&w  dye  ... 
Ct  soft  tissue  neck  w/o  dye  ... 
Ct  soft  tissue  neck  w/o  dye  ... 
Ct  soft  tissue  neck  w/o  dye  ... 

Ct  soft  tissue  neck  w/dye  

Ct  soft  tissue  neck  w/dye  

Ct  soft  tissue  neck  w/dye 

Ct  sft  tsue  nek  w/o  &  w/dye  .. 
Ct  sft  tsue  nek  w/o  &  w/dye  .. 
Ct  sft  tsue  nek  w/o  &  w/dye  .. 

Ct  arigiograptiy  head  

Ct  angiography,  head 

Ct  angiography,  head 


Ph- 


lysicon 
Work 
RVUss 


0.18 
018 
0.00 
0.24 
0.24 
0,00 
0.54 
0.54 
0.00 
1.48 
1  48 
0.00 
0.17 
017 
0.00 
0.20 
0.20 
0.00 
017 
ai7 
OOO 
032 
032 
0.00 
084 
084 
0.00 
0.44 
0.44 
0.00 
017 
0.17 
OOO 
038 
0.38 
0.00 
0.85 
0.85 
0.00 
1  13 
1.13 
0.00 
1.27 
1.27 
0.00 
1.28 
1.28 
0,00 
1  38 
1.38 
0.00 
145 
1.45 
OOO 
1.14 
1.14 
0.00 
1.30 
1.30 
0.00 
1.42 
1.42 
OOO 
1.28 
1.28 
000 
1.38 
1.38 
0.00 
1.45 
1.45 
0.00 
1.75 
1.75 
000 


Non- 

Fadlity 

PERVUs 


0.55 
0.06 
0.49 
0.92 
008 
084 
2.28 
019 
209 

11.67 
051 

11.16 
0.44 
0.06 
0.38 
0.64 
0.07 
0.57 
0.48 
0.06 
0.42 
1.41 
0.11 
1.30 
2.38 
0.29 
2.09 
1.92 
0.15 
1.77 
073 
0.06 
067 
1.90 
ai3 
1,77 
4.99 
0.29 
4.70 
6.02 
0  39 
5.63 
7.47 
043 
7.04 
514 
0.44 
4.70 
6.10 
0.47 
563 
7.53 
0,49  I 
7,04  j 
5  09  I 
0.39 
4.70 
6.07 
044 
5.63 
7.52 
048 
7.04 
5.13 
0.43 
470 
610 
0.47 
5.63 
7.53 
0.49 
7.04 

11.15 
0.59 

10.56 


FaciHty 

PE 
RVUs 


Mal- 
practice 
RVUs 


-(- 


NA 

0.06 
NA 
NA 

0.08 
NA 
NA 

0.19 
NA 
NA 

051 
NA 
NA 

0.06 
NA 
NA 

0.07 
NA 
NA 

0.06 
NA 
NA 

0.11 
NA 
NA 

0.29 
NA 
NA 

015 
NA 
NA 

0.06  ! 
NA  i 
NA  i 

0,13  i 
NA 
NA 

0.29 
NA 
NA  , 

0.39 
NA' 
NA 

0.43  ! 
NA 
NA 

0.44 
NA 
NA 

0.47 
NA 
NA 

049 
NA 
NA 

0.39 
NA 
NA 

044 
NA 
NA 

0.48 
NA 
NA 

0.43 
NA 
NA 

0.47 
UA 
NA 

0.49 
NA 
NA 

0.59 
NA 


003 
0.01 
002 
005 
001 
0.04 
0,12 
002 
010 
0.56 
0.07 
049 
0.03 
0.01 
0.02 
0.04 
0.01 
0.03 
0.03 
0.01 
0.02 
0.07 
0.01 
O06 
014 
004 
0,10 
0,11 
002 
0.09 
0.04 
0.01 
0.03 
011 
002 
009 
0.25 
O04 
0,21 
0.30 
0.05 
0.25 
037 
006 
0.31 
0.27 
0.06 
0.21 
031 
O06 
025 
037 
006 
031 
026 
005 
0.21 
0.31 
0.06 
025 
037 
006 
0.31 
0.27 
0.06 
0.21 
0.31 
0.06 
025 
0.37 
006 
0.31 
0.56 
0.08 
0.48 


Noo- 

Facillty 

Total 


Fadlrty 
Total 


GlotMil 


0.76 
0.25 
0.51 
1.21 
0.33 
088 
2.94 
0.75 
2.19 

13.71 
2.06 

11.65 
0.64 
0.24 
040 
088 
0.28 
0.60 
0.68 
0.24 
0.44 
1.80 
0.44 
1.36 
3.36 
1,17 
2.19 
2.47 
0.61 
1.86 
0.94 
0.24 
0.70 
2.39 
0.53 
1.86 
609 
1.18 
4.91 
7.45 
1.57 
588 
9.11 
1.76 
7.35 
6.69 
1  78 
4.91 
7  79  I 
1.91 
5.88 
9.35 
200 
735 
649 
1.58 
4.91 
768 
1  80 
5.88 
9.31 
1.96 
7.35 
6.68 
1.77 
4.91 
7.79 

r.9i 

568 

9.35 
2.00 
7.35 

13.46 
242 

11.04 


NA 

0.25 
NA 
W< 

0.33 
NA 
NA 

0.75 
-NA 
NA 

2.06 
NA 
NA 

0.24 
NA 
NA 

0.28 
NA 
NA 

0.24 
NA 
NA 

0.44 
NA 
NA 

1  17 
NA 
NA 

0.61 
NA 
NA 

0.24 
NA 
NA 

0.53 
NA 
NA 

1.18 
NA 
NA 

1.57 
NA 
NA 

1  76 
NA 
NA 

178 
NA 
NA 

1.91 
NA 
NA 

200 
NA 
NA 

1.58 
NA 
NA 

1.80 
NA 
NA 

1.96 
NA 
NA 

1.77 
NA 
NA 

1.91 
NA 
NA 

2.00 
NA 
NA 

2.42 
NA 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CRT  codas  and  daacnplKXis  onty  ara  copyrigtil  2002  Amancan  Madical  Association  Ml  Rights  RasarvaO  ApplicaM  FAHSOJFARS  Apply 
'CopyrigM  2002  Amancan  Dantal  Assoc>a«on  All  nghts  rasarvad. 
'♦Indtcataa  RVUs  ara  not  usad  lor  Madicare  paymant 


'  CRT  codes  and  descnpsors  only  are  cooyright  2002  American  Medical  Association  All  Rights  Resarved  ApplicatJie  FARS/DFARS  Apply 
'  Copyngtit  2002  Amefican  Dental  Association  All  rights  reserved 
^.^bxlKates  RVUs  are  not  used  for  (Medicare  payment 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUSj  ANU  HbLAFhD  INFORMATION— ContinueO 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  information — Contmuea 


CPTV 
HCPCS^ 


70498 
70498 
70498    ... 
70540  .... 
70540 
70540 
70542     . 
70542     . 

70542  .... 

70543  .... 

70543  .. 
70643 
70544 
70544 

70544  .... 

70545  ... 
70545 
70545 
70546 
70546 
70646  ... 
70547  .... 
70547  .. 

70547  . 
7054a 
70548 

70548  .. 

70549  ... 
70549  ... 
70649  ... 
70551  . 
70551  .. 

70551  .. 

70552  ... 
70552  ... 

70552  ... 

70553  . 
70553 
70553  ... 
71010  .... 
71010  ... 
71010  ... 
71015 
71015 
71015  .. 
71020  .... 
71020  .... 

71020  .... 

71021  .  . 
71021 
71021 

71022  ... 
71022  .... 

71022  .... 

71023  ... 
71023 
71023 
71030  .... 
71030  .... 
71030  .... 

71034  .... 
71034 
71034 

71035  ..., 
71035  .... 
71035  .... 
71040    . 
71040 
71040 
71060  ... 
71060  ... 
71060  ... 
71090  ... 
71090 
71090 


MOD 


26 
TC 

26 

TC 

26 
TC 

26 
TO 

26 
TC 

26 
TO 

26 
TC 

26 
TC 

26 
TC 

as" 

TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

2e'. 

TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 


Status 


A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Oescnption 


Ct  angiography,  neck  

Ct  angiogfaphy.  neck    

Ct  angiography,  neck    

Mn  o(t)it/taca/neck  im/o  dye  

Mn  orM/taca/neck  w/o  dye  

Mn  orM/faca/neck  w/o  dye    

Mn  o*t)it/tace/neck  w/dye  

Mn  orbit/tace/neck  w/dye  

Mn  ortxt/tace/neck  w/dye  

Mn  orbHac/nck  w/oAw  dye  

Mn  ottot/tac/nck  w/o&w  dye    

Mri  ort>t/1ac/nck  w/oAw  dye     - 

Mr  angiography  head  w/o  dye  

Mr  angiography  head  w/o  dye  

Mr  angKigraphy  head  w/o  dye  

Mr  angiography  head  w/dye    

Mr  angiography  head  w/dye   

Mr  angngraphy  head  w/dye   

Mr  ar)gK>graph  head  w/o4w  dye  

Mr  angngraph  head  w/oAw  dye  

Mr  angngraph  head  w/oAw  dya  

Mr  angiography  neck  w/o  dye 

Mr  angiography  neck  w/o  dye  

Mr  angiography  neck  w/o  dye  

Mr  angiography  neck  w/dye    

Mr  angiography  neck  w/dye  » 

Mr  angiography  neck  w/dye    

Mr  angiograph  neck  w/oAw  dye  

Mr  angiograph  neck  w/o&w  dye 

Mr  angiograph  neck  w/o&w  dy« 

Mn  bram  w/o  dye   

Mn  bram  w/o  dye 

Mn  brain  w/o  dye 

Mn  brain  w/dye    

Mn  brain  w/dye    ,... 

Mn  brain  «v/dye    

Mn  brain  w/oAw  dy« ^ 

Mn  brain  w/oAw  dye 

Mn  brain  w/o&w  dy« 

Chest  x-ray  - — 

Chest  x-ray  

Chest  x-ray    

Chest  xray  

Chest  x-ray  - 

Chest  x-ray  

Chest  x-ray  „ 

Chest  x-ray    « 

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  „ « 

Ctiest  x-ray  

Chest  x-ray    

Chest  x-ray  

Chest  x-ray  and  fluoroscopy  

Ctwst  x-ray  and  fluoroscopy  

Chest  x-ray  and  fluoroscopy 

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  and  fluoroscopy  a 

Ctiest  x-ray  and  Huofoscopy  

Chest  x-ray  and  fluoroscopy  

Chest  x-ray  

Chest  x-ray    

Chest  x-ray  

Contrast  x-ray  o>  bronchi 

Contrast  x-ray  ot  bronchi 

Contrast  x-ray  ot  t»rorx:hi 

Contrast  x-ray  ot  bronchi 

Contrast  x-ray  ot  bronchi 

Contrast  x-ray  ol  brorx:hi        „ 

X-ray  &  pacemaker  insertion  „ 

X-ray  &  pacemaker  insertion 

X-ray  ft  pacemaker  insertion  


Physician 
Work 
RVUs3 


Nhjn- 

Faality 

PE  RVUs 


1  75 

11  16 

1  75 

060 

000 

1056 

1  35 

11  62 

1  35 

046 

000 

11  16 

1  62 

1394 

162 

056 

000 

13  38 

215 

2551 

215 

0  73 

000 

24  78 

1  20 

11  57 

120 

0.41 

000 

11  16 

120 

11  57 

1.20 

041 

000 

11  16 

1  80 

22  93 

1  80 

062 

OOO 

22  31 

1  20 

11  57 

120 

041 

000 

11  16 

120 

11  57 

120 

041 

OOO 

11  16 

180 

22  93 

180 

062 

000 

2231 

1  48 

11  67 

1  48 

051 

000 

11  16 

1  78 

1400 

1  78 

062 

000 

13  38 

236 

25  59 

236 

081 

000 

24  78 

018 

053 

018 

006 

000 

047 

021 

059 

0.21 

007 

000 

052 

022 

069 

022 

007 

000 

062 

027 

083 

027 

009 

000 

0  74 

031 

085 

031 

Oil 

000 

074 

038 

092 

038 

014 

000 

078 

031 

088 

031 

010 

000 

078 

046 

1  60 

046 

017 

000 

1  43 

018 

058 

018 

006 

000 

052 

058 

165 

058 

020 

000 

1  45 

0  74 

245 

074 

025 

000 

220 

054 

1  88 

054 

0  21 

000 

1  67 

Facility 

PE 
RVUs 


NA 

060 
NA 
NA 

046 
NA 
NA 

056 
NA 
NA 

0  73 
NA 
NA 

041 
NA 
NA 

041 
NA 
NA 

062 
NA 
HA 

041 
NA 
NA 

0  41 
NA 
NA 

062 
NA 
NA 

0  51 
NA 
NA 

062 
NA 
NA 

0  81 
NA 
NA 

006 
NA 
NA 

007 
NA 
NA 

007 
NA 
NA 

009 
NA 
NA 

Oil 
NA 
NA 

014 
NA 
NA 

010 
NA 
NA 

017 
NA 
NA 

006 
NA 
NA 

020 
NA 
NA 

025 
NA 
NA 

021 
NA 


Mal- 
practice 
RVUs 


0.56 
008 
0.48 
036 
004 
0.32 
044 
0.05 
039 
077 
0.07 
070 
054 
0.05 
0.49 
0.54 
005 
049 
0.57 
006 
049 
0.54 
005 
049 
054 
005 
049 
057 
008 
049 
056 
0.07 
0.49 
066 
008 
058 
1  19 

0  10 

1  09 
003 
001 
002 
003 
0.01 
002 
004 
001 
003 
005 
001 
004 
006 
002 
004 
006 
002 
004 
005 
001 
004 
009 
002 
007 
003 
001 
002 
010 
003 
007 
014 
003 
Oil 
Oil 
002 
009 


Non- 

Faality 

Total 


1347 

243 

1104 

1333 

1  85 
11  48 
16  00 

2  23 
1377 
28  43 

295 
25  48 
13.31 

1.66 
11.65 
1331 

166 
11  65 
25  30 

250 
22  80 
1331 

166 
1165 
1331 

1.66 
1165 
25  30 

250 
22  80 
1371 

206 
1165 
1644 

248 
1396 
2914 

327 
2587 

0  74 
025 
049 
083 
029 
054 
095 
030 
065 

1  15 
0  37 

0  78 

1  22. 
044 
078 
1  36 
054 
082 
124 
042 
082 
215 
065 
1  50 
079 
025 
054 
233 
081 
152 
333 
102 
231 
253 
077 
1  76 


Facility 
Total 


NA 

2.43 
NA 
NA 

1.85 
NA 
NA 

223 
NA 
NA 

295 
NA 
NA 

1.66 
NA 
NA 

166 
NA 
NA 

250 
NA 
NA 

1  66 
NA 
NA 

1  66 
NA 
NA 

250 
NA 
NA 

206 
NA 
NA 

248 
NA 
NA 

3.27 
NA 
NA 

025 
NA 
NA 

029 
NA 
NA 

030 
NA 
NA 

037 
NA 
NA 

044 
NA 
NA 

0.54 
NA 
NA 

042 
NA 
NA 

065 
NA 
NA 

0.25 
NA 
NA 

081 
NA 
NA 
102 
NA 
NA 

077 
NA 


Gk>bal 


CPTV 
HCPCS= 


MOD 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


71100  .... 
71100  .... 

71100  . .. 

71101  ... 
71101  .... 
71101  .... 
71110  .... 
71110  .... 

71110  .... 

71111  .... 
71111  .... 
71111  .... 
71120  .... 
71120  .... 
71120  .... 
71130  .... 
71130  .... 
71130  .... 
71250  .... 
71250  .... 
71250  .... 
71260  .... 
71260  .... 
71260  .... 
71270  .... 
71270  .... 
71270  .... 
71275  .... 
71275  .... 
71275  .... 
71550  .... 
71550  .... 

71550  .... 

71551  .... 
71551  .... 

71551  .... 

71552  .... 
71552  .... 
71552  .... 
71555  .... 
71555  .... 
71555  .... 
72010  .... 
72010  .  .. 
72010  .  .. 
72020  .... 
72020  .  .. 
72020  . 
72040  .... 
72040  .... 
72040  .... 
72050  .... 
72050  .... 
72050  .... 
72052  ... 
72052 
72052 
72069  .... 
72069  .... 

72069  .... 

72070  .... 
72070    ; 
72070  .  . 
72072  .... 
72072  .... 
72072  .... 
72074  .... 
72074 
72074    .. 
72080  .... 
72080  ... 
72080    ... 
72090    .. 
72090 
72090 


26 

TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 

TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 

TC 

26 

TC 


Status 


Description 


X-ray  exam  ol  ribs 

X-ray  exam  of  ribs  

X-ray  exam  of  ribs   

X-ray  exam  of  ribs/chest  

X-ray  exam  of  ribs/chest  

X-ray  exam  of  ribs/chesi  

X-ray  exam  of  ribs  

X-ray  exam  ot  ribs  - 

X-ray  exam  ot  ribs      

X-ray  exam  ot  riD&  chest  

X-ray  exam  of  nb&  chest  

X-ray  exam  of  ribs  chest  , 

X-ray  exam  ot  Dfeastbone 

X-ray  exam  ot  Dreastbone 

X-ray  exam  ot  breastbone 

X-ray  exam  ot  breastbone 

X-ray  exam  of  breastbone 

X-ray  exam  ot  bfeasttx>ne 

Ct  ttiorax  W/O  dye    

Ct  thorax  w/o  dye  

Ct  thorax  w/o  dye  •.. 

Ct  thorax  w/dye  

Ct  ttwrax  w/dye  .'. 

Ct  thorax  w/dye  

Ct  tlxxax  w/o8w  dye       

Ct  thorax  w  o&w  Oye        

Ct  tfKKax  A  o&w  dye        

Ct  angiography  chest     

Ct  angiography  chest     

Ct  angography  chest    

Mri  chest  w/o  dye  

Mri  chest  w/o  dye  

Mri  chest  w/o  dye  

Mri  chest  w/dye    

Mn  chest  w'dye        

Mr'  ches!  w  Oye       

Wri  chest  A  o&w  dye        ->•■■■ 

Mn  ches!  A  o&w  dye         

Mn  chest  A  o&w  dye  

Mn  angto  chest  w  or  wo  dye  

Mn  angio  chest  w  or  w/o  dye    

Mri  angio  chest  w  or  w  o  dye  

X-ray  exam  ot  spine 

X-ray  exam  of  spine  

X-ray  exam  of  spine  - ,.. 

X-ray  exam  of  spine  „ 

X-ray  exam  of  spine  

X-ray  exam  of  spine         « 

X-ray  exam  ot  necK  spme .... 

X-ray  exam  ot  neck  spme  

X-ray  exam  ot  necK  spine  

X-ray  exam  o»  neck  spine  

X-ray  exam  of  neck  spine  

X-ray  exam  of  neck  spine  

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine  

X-ray  exam  of  neck  spine  

X-ray  exam  ot  trunk  spine  

X-ray  exam  ot  trunk  spine  

X-ray  exam  of  trunk  spme         

X-rav  exam  ot  thoracic  spine  

X-ray  exam  ot  thoracic  spine   

X-rav  exam  ot  thoracic  spine  

X-ray  exam  of  thoracic  spme  

X-ray  exami  of  thoracic  spme    

X-ray  exam  o'  thoracic  spme  

X-ray  exam  of  thoracic  spme  

X-ray  exam  of  thoracic  spme    

X-ray  exam  ot  thoracic  spine  

X-ray  exam  of  trunk  spme. 

X-ray  exam  ot  trunk  spme  

X-ray  exam  of  trunk  spine  

X-ray  exam  of  trunk  spine  

X-ray  exam  of  trunk  spina 

X-ray  exam  of  trunk  spine 


Physician 
Work 

Non- 

Facility 
PE 

Mal- 
Practk» 

Non- 
Facility 

Facility 
Total 

Qtobal 

RVUs3 

PERVUs 

RVUs 

RVUs 

Total 

0.22 

0.64 

NA 

0.04 

0.90 

NA 

XXX 

0.22 

0.07 

0.07 

0.01 

0.30 

0.30 

XXX 

0.00 

0.57 

NA 

0.03 

0.60 

NA 

XXX 

0.27 

0.76 

NA 

0.04 

1.07 

NA 

XXX 

0.27 

0.09 

009 

0.81 

0.37 

037 

XXX 

0.00 

0.67 

NA 

0.03 

0  70 

NA 

XXX 

0.27 

0.87 

NA 

0.05 

1  19 

NA 

XXX 

0.27 

0.09 

009 

0.01 

0.37 

0.37 

XXX 

0.00 

0.78 

NA 

0.04 

0.82 

NA 

XXX 

0.32 

1.00 

NA 

0.06 

1.38 

NA 

XXX 

0.32 

0.11 

Oil 

0.01 

044 

044 

XXX 

0.00 

0.89 

NA 

005 

0.94 

NA 

XXX 

0.20 

0.72 

NA 

0.04 

0.96 

NA 

XXX 

0.20 

0.07 

0.07 

001 

0.28 

0.28 

XXX 

0.00 

•      0.65 

NA 

003 

0.68 

r^A 

XXX 

0.22 

0.78 

NA 

0.04 

1.04 

NA 

XXX 

0.22 

0.07 

007 

001 

030 

0.30 

XXX 

0.00 

0.71 

NA 

0.03 

074 

NA 

XXX 

1.16 

6.27 

NA 

0.31 

7  74 

NA 

XXX 

1.16 

039 

0.39 

O.OS 

1.60 

i.eo 

XXX 

0.00 

5.88 

NA 

0.26 

614 

NA 

XXX 

1.24 

7.46 

NA 

0.36 

906 

NA 

XXX 

1.24 

0.42 

042 

0.05 

1  71 

1.71 

XXX 

0.00 

7.04 

NA 

0.31 

7.35 

NA 

XXX 

1.38 

9.28 

NA 

044 

11  10 

NA 

XXX 

1.38 

0.47 

0.47 

0.06 

1.91 

1.91 

XXX 

0.00 

8.81 

NA 

038 

919 

NA 

XXX 

1.92 

946 

NA 

038 

11.76 

NA 

XXX 

192 

0.65 

0.65 

0.06 

263 

2.63 

XXX 

0.00 

8.81 

NA 

0.32 

913 

NA 

XXX 

1.46 

11.66 

NA 

0.41 

1353 

NA 

XXX 

1.46 

0.50 

0.50 

0.04 

2.00 

2.00 

XXX 

0.00 

11.16 

NA 

0.37 

11.53 

NA 

XXX 

1.73 

13.97 

NA 

049 

1619 

NA 

XXX 

1.73 

0.59 

0.59 

0.06 

2.38 

2.38 

XXX 

0.00 

13.38 

NA 

0.43 

13.81 

NA 

XXX 

2.26 

25.55 

NA 

0.64 

28  45 

NA 

XXX 

2.26 

0.77 

077 

0.08 

3.11 

3.11 

XXX 

0.00 

24.78 

NA 

0.56 

25  34 

NA 

XXX 

1.81 

11.78 

NA 

057 

14.16 

NA 

XXX 

1.81 

0.62 

062 

0.06 

2.51 

2.51 

XXX 

0.00 

11.16 

NA 

0.49 

11.65 

NA 

XXX 

0.45 

1.17 

NA 

0.06 

1.70 

HA 

XXX 

0.45 

015 

015 

003 

063 
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XXX 

0.00 
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NA 

0.05 

1.07 

NA 

XXX 

015 

0.47 

NA 

0.03 

065 

NA 

XXX 

015 

0.05 

005 

0.01 

0.21 

051 
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0.00 

0.42 

NA 

0.02 

0.44 

NA 
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0.22 

0.67 

NA 

0.04 

093 

NA 
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022 

0.07 

007 

0.01 

O30 

0.30 
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0.00 

0.60 

NA 

0.03 

063 

NA 

XXX 

0.31 

1.00 

NA 

0.07 

1  38 

NA 

XXX 

0.31 

Oil 

0.11 

0.02 

0.44 

0.44 
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0.00 

0.89 

NA 

0.05 

0.94 

NA 

XXX 

0.36 

1.24 

NA 

0.07 

1.67 

NA 

XXX 

0.36 

012 

0.12 

0.02 

0.50 

0.50 
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0.00 

1.12 

NA 

0.05 

1  17 

NA 

XXX 

0.22 

057 

NA 

004 

083 

NA 

XXX 

0.22 

008 

008 

0.02 

0.32 

0.32 

XXX 

0.00 

0.49 

NA 

0.02 

0.51 

NA 

XXX 

022 

0.72 

NA 

0.04 

098 

NA 

XXX 

0.22 

0.07 

0.07 

001 

0.30 

030 

XXX 

0.00 

0.65 

NA 

0.03 

0.68 

NA 
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0.22 

0.81 

NA 

0.05 

108 

NA 

XXX 

0.22 

0.07 

0.07 

0.01 

030 

O.X 
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0.00 

074 

NA 

0.04 
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NA 

XXX 

0.22 

098 

NA 

0.06 

1  26 

NA 

XXX 

0.22 

0.07 

007 

0.01 

O30 

0.30 

XXX 

000 

0.91 

NA 

0.05 

0.96 

NA 

XXX 

0.22 

0.75 

NA 

0.05 

1.02 

NA 

XXX 

0.22 

0.08 

0.06 

0.02 

032 

0.32 

XXX 

0.00 

0.67 

NA 

0.03 

070 

NA 

XXX 

0.28 

0.77 

r^ 

0.05 

1  10 

NA 

XXX 

0.28 

O10 

O10 

0.02 

O40 

0.40 

XXX 
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0.67 

r^ 

0.03 

070 

NA 

XXX 
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A 
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X-ray  exam  of  lower  spine  ... 
X-ray  exam  ol  lower  sptne  ... 
X-ray  exam  of  lower  spme  ... 
X-ray  exam  of  lower  spine  ... 
X-ray  exam  of  lower  spme  ... 
X-ray  exam  of  lower  spine  ... 
X-ray  exam  of  lower  spine  ... 
X-ray  exam  of  lower  spine  ... 
X-ray  exam  of  lower  spine  ... 
X-ray  exam  of  lower  spine  ... 
X-ray  exam  of  lower  spine  ... 
X-ray  exam  of  lower  spina  ... 

Ct  neck  spine  w/o  dye 

CI  neck  spine  w/o  dy« 

Ct  neck  spine  w/o  dy* 

Ct  neck  spine  w/dye  

Ct  neck  spine  w/dye  

Ct  neck  spine  w/dye  

Ct  neck  spme  w/o4  w/dye  

Ct  neck  spme  w/o&w/dye  

Ct  neck  spine  w/o&w/dye  

Ct  ctiesi  spine  w/o  dye     

Ct  ctiesi  spine  w/o  dye 

Ct  chest  spme  w/o  dye 

CI  chest  spme  w/dye , 

Ct  chest  spme  w/dye 

Ct  chest  spine  w/dye  

Ct  chest  spme  w/o&w/dye  .... 
Ct  cfiest  spme  w/o&w/dye  ... 
Ct  cfiest  spme  w/o&w/dye  ... 

CI  lumbar  spirve  w/o  dye  

Ct  lumbar  spine  w/o  dye  

Ct  lumbar  spine  w/o  dye  

Ct  lumbar  spme  w/dye  

Ct  lumbar  spme  w/dye  

CI  lumbar  spine  w/dye 
Ct  lumbar  spine  w/o&w/dye 
Ct  lumbar  spine  w/o&w/dye 
Ct  lumt>ar  spine  w/o&w/dye 
Mn  neck  spine  w/o  dye     ..... 

Mn  neck  spme  w/o  dye  

Mn  neck  spme  w/o  dye  

Mn  neck  spine  w/dye  

Mri  neck  spine  w/dye  

Mn  neck  spine  w/dya  

Mn  chest  spme  w/o  dye  " 

Mn  chest  spme  w/o  dye  

Mn  chest  spme  w/o  dye    

Mn  chest  spme  w/dye  

Mn  chest  spme  w/dye  

Mn  chest  spme  w/dye  

Mn  lumbar  spme  w/o  dye  .... 
Mn  lumbar  spme  w/o  dye  .... 
Mn  lumbar  spme  w/o  dye  .... 

Mn  lumbar  spine  w/dye     

Mn  lumbar  spine  w/dye     

Mn  lumbar  spme  w/dye     

Mn  neck  spme  w/o&w/dye  .. 
Mn  neck  spine  w/o&w/dye  .. 
Mn  neck  spine  w/o&w/dye  .. 
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Mn  chest  spme  w/o&w/dye  . 
Mn  lumbar  spine  w/o&w/dye 
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Mr  angto  spine  w/o&w/dye  .. 
Mr  angio  spme  w/o&w/dye  ., 
Mr  angio  spme  w/o&w/dye  .. 

X-ray  exam  of  pelvis  

X-ray  exam  of  pelvis  

X-ray  exam  of  pelvis  

X-ray  exam  of  pelvis  , 

X-ray  exam  of  pelvis  

X-ray  exam  of  pelvis  
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lysician 
Wort« 
RVUs^ 


022 
0.22 
0.00 
0.31 
0.31 
000 
036 
036 
0.00 
0.22 
0.22 
000 
1  16 
1  16 
000 
1.22 
122 
000 
1.27 
127 
0.00 
1.16 
1.16 
000 
122 
122 
0.00 
1.27 
1.27 
000 
1  16 
1  16 
0.00 
122 
1.22 
000 
1.27 
127 
0.00 
1  60 
1  60 
0.00 
192 
192 
000 
160 
160 
0.00 
192 
192 
0.00 
148 
1.48 
0.00 
1.78 
1.78 
000 
2.57 
2.57 
0.00 
257 
257 
000 
236 
2.36 
000 
♦1.80 
♦1  80 
+0  00 
0.17 
017 
0.00 
0.21 
021 
000 


l^on- 

Faakty 

PERVUs 


075 
0  08 
067 
102 
Oil 
091 
IX 

0  12 

1  18 
097 
006 
089 
627 
039 
588 
745 
041 
704 
924 
043 
881 
627 
039 
588 
745 
041 
704 
924 
043. 
8.81 
628 
040 
588 
745 
041 
704 
925 
044 
8.81 

11  71 

055 
11  16 
14.05 

067 
1338 
1294 

055 
1239 
1404 

066 
1338 
12.90 

051 
12.39 
14.00 

0.62 
1338 
25  66 

088 

24  78 

25  66 
088 

24  78 

25  59 
0.81 

24  78 
13  09 
070 
1239 
058 
006 
052 
0  74 
007 
067 
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PE 
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liAal- 

Practice 

RVUs 


f4A 

00^ 
NA 
NA 

Oil 
NA 
NA 

012 
NA 
NA 

006 
NA 
NA 

039 
NA 
HA 

041 
NA 
NA 

043 
NA 
HA 

039 
NA 
NA 

041 
NA 
NA 

043 
NA 
NA 

040 
NA 
NA 

041 
NA 
NA 

044 
NA 
NA 

055 
NA 
NA 

067 
NA 
NA 

055 
NA 
NA 

0.66 
NA 
NA 

0.51 
NA 
NA 

0.62 

~NA 
NA 

088 
NA 
NA 

088 
NA 
NA 

0.81 
NA 
NA 

070 
r^A 
NA 

006 
NA 
NA 

007 
1^ 


0.05 

0.02 

003 

007 

002 

0.05 

006 

003 
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0.07 

002 

005 

031 

005 

0.26 

036 

005 

031 

044 

006 

0.38 

0.31 

0.06 

026 

0.36 

005 

0.31 

044 

006 

038 

0.31 

005 

026 

037 

006 

031 

044 

006 

0.38 

0.56 

0.07 

049 

067 

0.09 

058 

0.60 

0.07 

0.53 

0.67 

0.09 

058 

060 

0.07 

053 

0.67 

0.09 

058 

120 

Oil 

1.09 

120 

0.11 

1.09 

120 

Oil 

1.09 

061 

008 

053 
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001 

002 

0.04 

001 
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032 

070 

140 

044 

0.96 

1.74 

051 

123 

1.26 

0.32 

0.94 

774 

1  60 

614 

903 

168 

735 

1095 

176 

919 

7  74 

1  60 

614 

903 

1  68 

735 

1095 

1  76 

919 

775 

161 

614 

904 

1.69 

7.35 

1096 

1  77 

919 

13  87 

222 

1165 

1664 

268 

13  96 

1514 

2.22 

1292 

1663 

267 

13.96 

1498 

2.06 

1292 

16  45 

249 

13  96 

29  43 

356 

25  87 

29  43 

356 

2587 

2915 

328 

2587 

15.50 

258 

1292 

078 

024 

054 

099 

0.29 
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Faciiity 
Total 


NA 

032 
NA 
NA 

044 
NA 
NA 

051 
NA 
NA 

032 
NA 
NA 

1  60 
NA 
NA 
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NA 
NA 

1  76 
NA 
NA 

1  60 
NA 
NA 

1  68 
NA 
NA 

1.76 
NA 
NA 
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NA 
NA 

1  69 
NA 
NA 

1  77 
NA 
NA 

222 
NA 
NA 

268 
NA 
NA 

2  22 
NA 
NA 

267 
NA 
NA 
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NA 
NA 

249 
NA 
NA 

356 
NA 
NA 

356 
NA 
NA 

328 
NA 
NA 

258 
NA 
NA 

0.24 
NA 
NA 

0.29 
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TC 
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TC 
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TC 

35 
TC 
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TC 
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TC 
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TC 
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TC 
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TC 
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TC 
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TC 

26 
TC 

26 
TC 
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TC 
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TC 

26 
TC 

26 

TC 
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TC 
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TC 
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TC 
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TC 

26 
TC 
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TC 
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Ct  angwgraph  pelv  w/o&w/dye 

Ct  angiograph  pelv  w/o&w/dye 

Ct  angiograph  pelv  w/o&w/dye  

Ct  pelvis  w/o  dye  

CI  pelvis  w/o  dye 

Ct  pelvis  w/o  dye  

Ct  pelvis  w/dye     

CI  pelvis  w/dye     

Cl  pelvis  w/dye  

Ct  pelvis  w/o&w  dye        

Ct  pelvis  w/o&w'dye      

Ct  pelvis  w/o&w/dye  - 

Mri  pelvis  w/o  dye  

Mri  pelvis  w/o  dye  

Mri  pelvis  w/o  dye  

Mri  pelvis  w/dye 
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Mn  pelvis  w/dye   

Mn  pelvis  w/o  &  w/dye  

Mri  pelvis  w/o  &  w/dye 

Mri  pelvis  w/o  &  w'dye    

Mr  angio  pelvis  w/o&w  dye      

Mr  angio  peivis  wo&w  dye 

Mr  angio  pelvis  w  o&wdye      

X-ray  exam  sacroiliac  loints     

X-ray  exam  sacroiliac  lOinls      

X-ray  exam  sacroiliac  lomts     

X-ray  exam  sacroiliac  (Oints 

X-ray  exam  sacroiliac  joints  

X-ray  exam  sacroiliac  lOmtS  

X-ray  exam  of  tailbone    

X-ray  exam  o!  tailbone    

X-ray  exam  ot  tailbor^e    '... 

Contrast  x-ray  ot  neck  spme  

Contrast  x-ray  of  neck  spme  _ 

Contrast  x-ray  of  neck  spme    

Contrast  x-ray  thorax  spine     

Contrast  x-ray  thorax  spme     

Contrast  x-ray.  thorax  spme     : 

Contrast  x-ray   lower  spme       

Contrast  x-ray   tower  spine       

Contrast  x-ray  kJwer  spme 

Contrast  x-ray  o'  spme  

Contrast  x-ray  ot  spine  

Contrast  x-ray  of  spme  

Epidurography  „.... 

Epidurography  ..... 

Epidurography  

X-ray  c/t  spine  disk 

X-ray  ct  spine  disk 

X-ray  c/t  spme  disk 

X-ray  of  tower  spme  disk 

X-ray  of  tower  spme  disk ■. 

X-ray  of  tower  spme  disk 

X-ray  exam  of  collar  bone  '. 

X-ray  exam  of  collar  twne 

X-ray  exam  of  collar  bone  

X-ray  exam  of  shoulder  blade 

X-ray  exam  of  shoulder  blade  «. 

X-ray  exam  of  shoulder  bidde 

X-ray  exam  of  shoulder         

X-ray  exam  of  shoulder  

X-ray  exam  of  shoulder 

X-ray  exam  ol  shoulder 

X-ray  exam  of  shoulder  

X-ray  exam  of  shoulder 

Contrast  x-ray  ot  shoulder 

Contrast  x-ray  of  shoulder 

Contrast  x-ray  of  shoulder 

X-ray  exam  of  shoulders 

X-ray  exam  of  shoulders  

X-ray  exam  ot  shoulders  

X-ray  exam  of  humerus 

X-ray  exam  of  humerus 

X-ray  exam  of  humerus 


Ptiysidan 
Work 
RVUss 


1.81 
1.81 
0.00 
1.09 
1.09 
0.00 
1.16 
1.16 
000 
122 
1.22 
0.00 
146 
1  46 
0.00 
1.73 
1.73 
0.00 
2.26 
2.26 
000 
-►1.80 
■fl.80 
■fO.OO 
0.17 
0.17 
0.00 
0.19 
0.19 
0.00 
0.17 
0.17 
0.00 
0.91 
0.91 
0.00 
0.91 
0.91 
000 
0.83 
083 
0.00 
1.33 
1.33 
0.00 
0.76 
0.76 
0.00 
1.16 
1.16 
0.00 
0.83 
0.83 
0.00 
0.16 
0.16 
0.00 
0.17 
0:17 
0.00 
0.15 
0.15 
0.00 
018 
0.18 
000 
0.54 
0.54 
0.00 
0.20 
0.20 
0.00 
0.17 
0.17 
0.00 


Non- 
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9.07 
0.62 
845 
6.25 
0.37 
588 
7.21 
0.39 
6.82 
8.86 
0.41 
845 
11.66 
0.50 
11  16 
13.97 
0.59 
13.38 
25.55 
0.77 
24  78 
11.86 
0.70 
11.16 
0.58 
0.06 
0.52 
0.68 
0.06 
0.62 
0.63 
0.06 
0.57 
5.03 
0.30 
4.73 
4.59 
0.28 
4.31 
4.31 
0.26 
4.05 
650 
0.43 
6.07 
229 
0.20 
2.09 
872 
0.37 
835 
8.10 
0.28 
7.82 
0.57 
0.05 
0.52 
0.58 
0.06 
0.52 
0.52 
0.05 
0.47 
0.63 
0.06 
0.57 
2.27 
0.18 
2.09 
074 
0.07 
0.67 
0.63 
0.06 
0.57 
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practice 
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NA 

062 
NA 
NA 

037 
NA 
NA 

0.39 
NA 
NA 

0.41 
NA 
NA 

050 
NA 
NA 

059 
NA 
NA 

077 
NA 
NA 

0.70 
NA 
NA 

006 
NA 
NA 

0.06 
NA 
NA 

006 
NA 
NA 

0.30 
NA 
NA 

0.23 
NA 
NA 

0.26 
NA 
NA 

043 
NA 
NA 

0.20 
NA 
NA 

0.37 
NA 
NA 

0.28 
NA 
NA 

0.05 
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NA 

006 
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NA 

005 
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NA 

0.06 
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NA 

018 
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NA 

0.07 
NA 
NA 

0.06 
NA 


0.38 
0.06 
0.32 
031 
0.05 
0.26 
0.35 
0.05 
0.30 
041 
0.05 
0.36 
0.42 
0.05 
0.37 
048 
0.05 
0.43 
0.84 
0.08 
0.76 
0.57 
0.08 
0.49 
0.03 
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0.02 
0.04 
0.01 
0.03 
0.04 
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0.03 
0.25 
0.04 
0.21 
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0.18 
0.22 
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034 
0.07 
0.27 
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0.42 
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0.04 
0.33 
0.03 
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0.03 
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0.04 
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0.03 
0.13 
0.03 
0.10 
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0.02 
0.03 
0.04 
0.01 
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Non- 

FacHity 

Total 


Facility 
Total 


GlotMl 


11.26 
249 
8.77 
7.65 
1  51 
614 
8.72 
1.60 
7.12 

10  49 
168 
8.81 

1354 
2.01 

11  53 
16.18 

237 
13.81 
28.65 
3.11 
25.54 
14.23 
258 
11.65 
078 
0.24 
0.54 
091 
0.26 
0.65 
0.84 
0.24 
0.60 
619 
125 
494 
5.72 
1.23 
4  49 
536 
1  13 
4.23 
817 
1  83 
6.34 
326 
099 
2.27 
10.30 
1  59 
8.71 
930 
1.15 
815 
076 
022 
0.54 
078 
0.24 
0.54 
070 
0.21 
0  49 
0.85 
025 
0.60 
294 
075 
219 
099 
0.29 
070 
0.84 
0.24 
0.60 


NA 

2.49 
NA 
NA 

1.51 
NA 
NA 
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NA 
NA 
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NA 
NA 
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NA 
NA 

2.37 
NA 
NA 
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NA 
NA 
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NA 

0.24 
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0.26 
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NA 
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NA 
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0.22 
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NA 
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NA 
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NA 
NA 
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NA 
NA 
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NA 

054 
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AuutNUUM  B.— HtLAFIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continuea 
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TC 
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N 
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N 
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TC  .... 

N 

73500  .. 

A 
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A 
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A 

73510  .. 

A 
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A 

73510  ... 

TC  .. 

A 

73520  .. 

A 

73520  .. 

26 

A 

73520  .. 

TC  . 

A 

Status 


D«scnptK)n 


X-ray  exam  of  elbow  

X-ray  exam  of  elbow  

X-ray  exam  of  elbow  

X-ray  exam  of  elt>ow  

X-ray  exam  of  etbOKU  

X-ray  exam  ol  etboti  

Contrast  «-ray  of  ettxxw  

Contrast  x-ray  of  elbow  

Contrast  x-ray  of  eltxM* 

X-ray  exam  of  loreami  

X-ray  exam  of  loreamn  

X-ray  exam  ol  loreami       

X-ray  exam  of  ami,  infant  

X-ray  exam  of  ami  infant  

X-ray  exam  ol  ami,  infant  

X-ray  exam  of  wnsl  

X-ray  exam  o(  wrist    

X-ray  exam  of  wrist  

X-ray  exam  of  wnst  

X-ray  exam  ol  wnst  

X-ray  exam  ol  wnst  

Contrast  x-ray  ol  wnsl  

Contrast  x-ray  ol  wrisi  

Contrast  x-ray  ol  wnst  

X-ray  exam  ol  fiand  

X-ray  exam  ol  fwnd  

Xrfay  exam  ol  hand 

X-ray  exam  ol  fuind 

X-ray  exam  ol  fiand   

X-fay  sxam  ol  hand 

X-ray  exam  ol  finger(s)  

X-ray  exam  ol  linger(s)  , 

X-ray  exam  ol  linger(s)  

Ct  upper  extremity  w/o  dye  , 

Ct  upper  extremity  w/o  dye  , 

Ct  upper  extremity  w/o  dye  

Ct  upper  extremity  w/dye  

Ct  upper  extremity  w/dye  

Ct  upper  extremity  w/dye  

Ct  uppr  extremity  w/o&w/dye 
Ct  uppr  extremity  w/oAw/dye 
Ct  uppr  extremity  w/o&w/dye 
Ct  angio  upr  extrm  w/o&w/dye 
Ct  angio  upr  extrm  w/o4w/dye 
Ct  angio  upr  extrm  w/oAw/dye 
Mn  upper  extremity  w/o  dye  .... 
Mri  upp0r  extremity  w/o  dye  ... 
Mn  upper  extremity  w/o  dy«  .... 

Mn  upper  extremity  w/dye  

Mn  upper  extremity  w/dye  

Mn  upper  extremity  w/dye  

Mn  uppf  extremity  w/oAw/dye 
Mn  uppf  extremity  w/o&w/dye 
Mn  uppr  extremity  w/o&w/dye 
Mn  (oinl  upr  exirem  w/o  dye 
Mn  (Oint  upr  extrem  w/o  dye    .. 
Mn  lotnt  upr  extrem  w/o  dye   .  . 

Mn  |otnt  upr  extrem  w/dye 

Mn  (otnl  upr  extrem  w/dye 

Mn  (otnt  upr  extrem  w/dye 

Mn  |Oint  upr  extr  w/o&w/dy«  .... 
Mn  (omt  upr  extr  w/o&w/dye  .... 
Mn  |o<nt  upr  extr  w/oA  w/dye     . 
Mr  angm  upr  extr  w/o&w/dye 
Mr  angio  upr  extr  w/o&w/dye 
Mr  angio  upr  exir  w/o&w/dye  .. 

X-ray  exam  ol  hip     

X-ray  exam  ol  hip     

X-ray  exam  ol  hip   

X-ray  exam  ol  hip    

X-ray  exam  of  hip   , 

X-ray  exam  of  hip   

X-ray  exam  of  hips  

X-ray  exam  of  hips  , 

X-ray  exam  of  t>i|5s 


Ph' 


lysiaan 
Work 
RVUs^ 


015 

015 

000 

0.17 

0.17 

0.00 

0.54 

0.54 

0.00 

016 
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0.00 

0.16 

0.16 

0.00 

0.16 
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0.00 

0.17 

0.17 

0.00 

0.54 

0.54 

0.00 

016 

0.16 

0.00 

0.17 

0.17 

000 

0.13 

0.13 

0.00 

1  09 
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1  16 

1  16 

000 

1.22 

1.22 

000 
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000 

135 

135 

0.00 
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000 
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0.00 
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000 
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1.62 

000 
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000 

+1  73 

■»^1.73 

+O00 

017 

017 

0.00 

0.21 

0.21 

0.00 

026 

026 

000 


IMon- 

Fadlity 

PERVUs 


Facility 

PE 
RVUs 


057 
005 
052 
063 
006 
057 
2.28 
019 
209 
0.57 
0.05 
052 
054 
005 
049 
055 
0.06 

0  49 
059 
006 
053 

1  76 
019 
157 
055 
006 
049 
059 
006 
0.53 
046 
004 
042 
531 
037 
494 
628 
040 
588 
781 
042 
739 
801 
062 
739 

11  62 

046 

11  16 

1394 

056 

1338 

25  52 

0  74 

24  78 
1162 

046 
11  16 
1393 

055 
1338 

25  52 
074 

24  78 
11  84 
068 
11  16 
053 
006 
047 
064 
0.07 
057 
076 
009 
067 


Mal- 
practice 
RVUs 


^4A 

005 

NA 

NA 

006 

HA 

NA 

019 

NA 

NA 

005 
NA 
NA 

005 
NA 
NA 

006 
NA 
NA 

006 
NA 
NA 

019 
NA 
NA 

006 
NA 
NA 

006 
NA 
NA 

004 
NA 
NA 

037 
NA 
NA 

040 
NA 
NA 

042 
NA 
NA 

062 
NA 
NA 

0.46 
NA 
NA 

056 
NA 
NA 

074 
NA 
NA 

046 
NA 
NA 

0.55 
NA 
NA 

074 
NA 
NA 

068 
NA 
NA 

006 
NA 
NA 

007 
NA 
NA 

009 
NA 


003 

001 

002 

004 

0.01 

003 

0.13 

003 

0.10 

003 

001 

0.02 

0.03 

001 

0.02 

004 

002 
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0.03 

001 
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Oil 

0.03 

0.06 

0.03 

001 
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003 

001 

0.02 

0,03 

001 

0,02 

0.26 

0,05 

021 

031 

005 

026 

038 

006 

032 

038 

006 

032 

036 

004 

0,32 

044 

0.05 

0.39 

078 

ooa 

070 
0.36 
0.04 
032 
044 
0.05 
0.39 
077 
0.07 
070 
057 
006 
049 
003 
001 
002 
005 
002 
003 
0.05 
0.02 
0.03 


Non- 

Faality 

Total 


075 
021 
054 
084 
0.24 
060 
2,95 
076 
219 
076 
0.22 
054 
0,73 
0,22 
0,51 
075 
0.24 
051 
0.79 
024 
055 
241 
076 
165 
0.74 
023 
0.51 
079 
024 
0.55 
062 
018 
0.44 
6.66 
.'  1.51 
5,15 
775 
1,61 
6,14 
941 

1  70 
771 

1020 

249 

7,71 

13  33 

185 

11  48 

1600 

2,23 

1377 

28  45 

2  97 
25  48 
1333 

185 

11  48 

1599 

222 

1377 

28  44 

296 

25  48 

1414 

249 

11,65 

073 

0.24 

049 

0,90 

030 

060 

1.07 

037 

0.70 


Facility 
Total 


NA 
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NA 

NA 

024 

NA 

NA 
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NA 

NA 

022 

NA 

NA 
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NA 
NA 

024 
NA 
NA 
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NA 
NA 

076 
NA 
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023 
NA 
NA 

024 
NA 
NA 

018 
NA 
NA 

1  51 
NA 
NA 

1.61 
NA 
NA 

1.70 
NA 
NA 

249 
NA 
NA 

1  85 
NA 
NA 
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NA 
NA 

2.97 
NA 
NA 

1  85 
NA 
NA 

222 
NA 
NA 

296 
NA 
NA 

249 
NA 
NA 

024 
NA 
NA 

030 
NA 
NA 

037 
NA 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 
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73719 
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73719 

26 
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Work 
RVUs3 


1  Of  2  ... 
1  or  2  ... 

1  or  2  ... 

3 

3 

3 

O'  n-iore 
O'  Tiore 


Contrast  x-ray  of  hip  

Contrast  x-rav  of  flip 

Contrast  x-ray  ol  hip  , 

X-ray  exam  of  hip      

X-ray  exam  of  hip       , 

X-ray  exam;  of  hip      , 

X-ray  exam  ol  pelvis  8  flips 
X-ray  exam  of  pelvis  &  hips 
X-ray  exam  of  petvis  &  hips 
X-ray  exam  sacroiliac  pint 
X-ray  exam   sacroiliac  (Oint 

ray  exam  .sacroiliac  pint 

ray  exam  of  thigh    

ray  exam  of  thigh  

ray  exam  of  thigh     

ray  exam  of  knee 

ray  exam  of  Knee 

ray  exam  of  Knee 

ray  exam  of  Knee 

ray  exam  of  k.nee 
X-ray  exam  of  Knee 
X-ray  exam  knee  4 
X-ray  exam  Knee  4 
X-ray  exam    Knee.  4 

X-ray  exam  of  Knees  

X-ray  exam  of  Knees  ._ 

X-ray  exam  of  Knees 
Contrast  x-ray  of  Knee  pint 
Contrast  X  ray  of  Knee  pint 
Contrast  x-ray  Of  Knee  K)tnt 
X  ray  exam  of  lower  leg 

ray  exam  of  lowe-  leg 

ray  exam  of  lowe'  leg 

ray  exam  of  leg   infant  .... 

ray  exam  of  leg  mtant 

ray  exam,  of  leg   infant     .. 

ray  exam  of  anKle     

ray  exam  of  ankle  

ray  exam  of  ankle  

ray  exam  of  anKle  

X-ray  exam  of  ankle  

X-ray  exam  of  ankle  

Contrast  x-ray  of  ankle  

Contrast  x-ray  of  anKie 
Contrast  x-ray  of  anKie 

X-ray  exam  of  toot      

X-ray  exam  of  foot       

X  ray  exam  of  toot      

X-ray  exam  of  foot       

X-ray  exam  of  foot      

X-ray  exam  of  foot       

X-ray  exam  of  heel    

X-ray  exam  of  heel     

X-ray  exam  of  heei    

X-ray  exam  of  toe(si  

X-ray  exam  of  toe(s)  

X-ray  exam  of  toe(s)   

Ct  lower  extremity  w'o  dye  . 
Ct  lower  extremity  wo  dye  . 
Ct  kjwer  extremity  wo  dye  . 
Ct  lowe'  extremity  wdye 
Ct  lowe'  extremity  w'dye 
Ct  towei  extremity  w  dye 
Ct  Iwr  extremity  w  o&w  dye 
Ct  Iwr  extremity  w  o&w  dye 
Ct  Iwr  extremity  w  o&w  dve 
Ct  angic  Iwr  ext'  w  o&w  aye 
Ct  angic  iw  extr  w  o&w  3ve 
Ct  angic  Iw-  ext'  w  o&w  dye 
Mri  lowe'  exfemitv  wo  dye 
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Mn  lowe'  extremity  w  oye    .. 
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0.29 
0.29 
0.00 
0.20 
0.20 
0.00 
0.59 
0.59 
0.00 
0.17 
0.17 
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0.00 
0.16 
0.16 
0.00 
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0.54 
0.00 
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0,16 
0,00 
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0.00 
0.16 
0.16 
0.00 
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0,13 
0,00 
1.09 
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0.00 
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1.16 
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1,22 
0,00 
190 
1  90 
0,00 
1.35 
1.i5 
0.00 
1.62 
1.62 
000 


Non- 
Facility 
PE  RVUs 


2.27 

0.18 

2.09 

0.62 

010 

052 

0,64 

0.07 

0.57 

2.26 

0.17 

2.09 

0.63 

0,06 

0.57 

0.58 

006 

0.55 

0.63 

0,06 

0.57 

0.70 

0.08 

0.62 

0.55 

006 

049 

279 

0.18 

2.61 

0.58 

0.06 

0,52 

0.55 

0.06 

0.49 

055 

0.06 

0.49 

0.59 

0.06 

0.53 

2.28 

0.19 

2.09 

0.55 

0.06 

0.49 

0.59 

006 

0.53 

053 

0.06 

0.47 

0.46 

0.04 

042 

5.31 

037 

4.94 

6.27 

0.39 

5.88 

7,80 

0,41 

7,39 

8.04 

0,65 

7,39 

1162 
0,46 

11,16 

13  93 
055 

1338 


Facility 

PE 
RVUs 


NA 

018 
NA 
NA 

0,10 
NA 
NA 

0,07 
NA 
NA 

0,17 
NA 
NA 

0,06 
NA 
NA 

0,06 
NA 
NA 

006 
NA 
NA 

008 
NA 
NA 

006 
NA 
NA 

018 
NA 
NA 

006 
NA 
NA 

0,06 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
r4A 

0.19 
NA 
NA 

006 
NA 
NA 

006 
NA 
NA 

0.06 
NA 
NA 

004 
NA 
NA 

0.37 
NA 
NA 

039 
HA 
NA 

0.41 
NA 
NA 

065 
NA 
NA 

0.46 
NA 
NA 

0.55 
NA 


Mal- 
practice 
RVUs 


Non- 

FacMity 

Total 


Facility 
Total 


Global 


013 
0.03 
010 
003 
001 
002 
005 
002 
003 
013 
0.03 
010 
004 
001 
003 
004 
0.02 
0.02 
006 
002 
003 
005 
002 
003 
0.04 
002 
0.02 
0.15 
0.03 
012 
0.03 
001 
0,02 
0,03 
0,01 
0,02 
003 
0.01 
002 
003 
0.01 
0.02 
0.13 
003 
010 
003 
001 
0.02 
0,03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.03 
0.01 
002 
0.26 
0.05 
0.21 
0.31 
005 
0.26 
0.37 
0.05 
0.32 
038 
006 
032 
036 
004 
0.32 
044 
0.05 
0.39 


294 
075 
219 
0.94 
040 
054 
0.89 
029 
060 
298 
079 
2.19 
084 
024 
060 
0.79 
025 
0.54 
0,86 
026 
060 
097 
0.32 
065 
0.76 
0.25 
0.51 
348 
0.75 
273 
078 
0.24 
0.54 
074 
0.23 
0.51 
074 
0.23 
0.51 
079 
0.24 
0.55 
295 
076 
219 
074 
0.23 
0.51 
079 
0.24 
055 
072 
023 
049 
062 
0.18 
0.44 
6.66 
1.51 
515 
7.74 
160 
6  14 
939 
168 
771 

10.32 
261 
7.71 

13.33 
1.85 

11.48 

15.99 
2.22 

13.77 


NA 

0.75 

NA 

NA 

040 

NA 

HA 

0.29 

NA 

079 
NA 
NA 

0.24 
NA 
NA 

0.25 
NA 
NA 

0.26 
NA 
NA 

0.32 
r4A 
NA 

02S 
NA 
NA 

075 
NA 
NA 

0.24 
NA 
NA 

0.23 
NA 
NA 

0.23 
NA 
NA 

0.24 
NA 
NA 

0.76 
NA 
NA 

0.23 
NA 
NA 

0.24 
NA 
f4A 

0.23 
NA 
NA 

018 
NA 
NA 

1  51 
NA 
NA 

1  60 
NA 
f4A 

166 
NA 
NA 

261 
NA 
NA 

1  85 
NA 
NA 

2,22 
NA 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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Addendum  B.— Relative  Value  Units  (RvuSi  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information — Continued 


cptv 

HCPCS^ 


73720  .... 
73720  .... 
73720  .... 
73721 
73721 
73721 
73722  .... 
73722  .... 

73722  .... 

73723  ... 
73723 
73723 
73725  .... 
73725  .... 
73725  .... 
74000  .... 
74000 
74000 
74010  .... 
74010  .... 
74010  .... 
74020  .... 
74020 
74020 
74022  .... 
74022  .... 
74022  .... 
74V50  .... 
74150 
74150 
74160  .... 
74160  .... 
74160  .... 
74170  .  , 
74170 
74170 
74175  .. 
74175  :. 
74175  . 

74181  . 
74181 
74181 

74182  .. 
74182  .. 

74182  ... 

74183  ... 
74183  ... 
74183  .. 
74185  .. 
74185  .. 
74185  ... 
74190  ... 
74190  ... 
74190 
74210  . 
74210  . 
74210  ... 
74220  . 
74220  ... 
74220  . 
74230 
74230  .. 
74230  . 
74235  .. 
74235  . 
74235  .. 

74240  . 
74240 
74240 

74241  .. 
74241  .. 
74241 
74245 
74245 
74245  .. 


MOO 


26 
TO 


26 
TC 


26 

TC  ... 


26 
TC 


26 

TC, 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


26 
TC 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


DescnplKXi 


Mri  Iwr  extremity  w/oAw/dye  

Mri  Iwr  extremity  wr/o&w/dye   

Mri  Iwr  extremity  w/o&w/ttye   

Mri  jnt  o(  Iwr  extre  w/o  dye    

Mn  int  ol  Iwr  extre  w/o  dye     

Mn  )nt  of  Iwr  extre  w/o  dye    

Mn  )Oint  of  Iwr  extr  w/dye  

Mn  loml  ol  Iwr  extr  w/dy«  

Mn  (oinl  ot  Iwr  extr  w/dye       

Mn  )oint  Iwr  extr  w/oAw/dye  

Mn  )0<nl  Iwr  extr  w/o&w/dye    

Mn  )Otnl  Iwr  extr  w/o4w/dye  

Mr  ang  Iwr  ext  w  or  w/o  dye  ....„ 
Mr  ang  Iwr  ext  w  or  w/o  dye  — 

Mr  ang  Iwr  ext  w  or  w/o  dye  , 

X-ray  exam  o(  atxJomeo  , 

X-ray  exam  of  atxJomen „.. 

X-ray  exam  of  atxJomen 

X-ray  exam  ol  abdomen 

X-ray  exam  o(  atxJomen 

X-ray  exam  of  abdomen 

X-ray  exam  of  abdomen 

X-ray  exam  ol  abdomen 

X-ray  exam  of  atxlomen 

X-ray  exam  senes.  atxJomen  .... 
X-ray  exam  senes  abdomen  .... 
X-ray  exam  senes.  atxlomen  .... 

Ct  atxlomen  w/o  dye  

Ct  alxJomen  w/o  dye     

Ct  abdomen  w/o  dye    

Ct  abdomen  w/dye  

Ct  abdomen  w/dye  

Ct  atxJomen  w/dye     

Ct  atxlomen  w/o&w/dye  i.... 

Ct  abdomen  w/o&w/dye  

Ct  abdomen  w/o&w/dye  

Ct  angio  atxlom  w'o&w/dye  

Ct  angio  atxJom  w/o&w/dye  

Ct  angio  atxlom  w/o&w/dye  

Mn  atxlomen  w/o  dye  

Mn  abdomen  w/o  dye   

Mn  atxJomen  w/o  dye  

Mn  abdomen  w/dye    

Mn  abdomen  w/dye  

Mn  abdomen  w/dye     

Mn  abdomen  w/o&w/dye 

Mn  atxlomen  w/o&w/dye  

Mn  atxJomen  w/o&w'dye  

Mn  angio,  atxlom  w  or  w/o  dy  .. 

Mn  angio.  atxlom  w  or  w/o  dy  .. 

Mn  angio.  abdom  w  or  w/o  dy  ., 

X-ray  exam  of  peritoneum    

X-ray  exam  of  pentoneum    

X-ray  exam  of  pentoneum     

Contrst  x-ray  exam  of  ttiroat  .... 

Contrst  x-ray  exam  of  ttiroat  .... 

Contrst  x-ray  exam  ot  ttiroat  .... 

Contrast  x-ray.  esoptiagus    

Contrast  x-ray  esoptiagus    

Contrast  x-ray  esoptiagus  

Cine/vKl  x-ray.  ttiroat/esopti  

Cine/vKj  xray.  ttiroat/esopti  

Cine/vid  x-ray,  throat/esopti 

Remove  esophagus  obstruction 

Remove  esoptiagus  obstruction 

Remove  esophagus  obstruction 

X-ray  exam,  upper  gi  tract   

X-ray  exam,  upper  gi  tract  

X-ray  exam,  upper  gi  tract  , 

X-ray  exam,  upper  gi  tract  

X-ray  exam,  upper  gi  tract   

X-ray  exam  upper  gi  tract   

X-ray  exam,  upper  gi  tract   

X-ray  exam,  upper  gi  tract   

X-ray  exam,  upper  gi  tract  


Vorfc 
RVUs^ 


l>kxi- 

Facility 

PE  RVUs 


215 
215 
000 
135 

1  35 
000 
1.62 
1.62 
000 
215 

2  15 
000 
182 
182 
000 
018 
018 
000 
023 

0  23 
000 
027 
027 
000 
032 
032 
000 

1  19 
1  19 
000 
1.27 
1.27 
0.00 
140 
140 
0.00 
1.90 
1.90 
0.00 
1.46 
1.46 
000 
173 
1.73 
000 
226 
2.26 
000 
1.80 
180 
0.00 
0.48 
0.48 
000 
036 
036 
0.00 
0.46 
0.46 
0.00 
053 
053 
000 
1.19 
1.19 
0.00 
0.69 
0.69 
0.00 
069 
069 
000 
0.91 
0.91 
000 


2551 
0  73 

24  78 
11.62 

046 
11.16 
13.94 

0.S6 
13.38 

25  52 
074 

24  78 
11  78 

062 
11  16 
058 
006 
052 
065 
008 
057 
071 
009 
062 
085 
Oil 
074 
603 
0.40 
563 
7.25 
0.43 
6.82 
8.93 
048 
8.45 
9.10 
0.65 
845 
11.66 
050 
11  16 
13  97 
059 
13.38 

25  55 
0.77 

24  78 

11.77 
0.61 

11  16 
146 
016 
1  30 
130 
0.12 
1.18 
1.34 
0.16 
1.18 
1.48 
0.18 
1.30 
3.02 
0.41 
2.61 
1.68 
0.23 
1.45 

-171 
023 
1.48 
268 
031 
2.37 


Facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


NA 
073 

NA 

NA 
046 

NA 

NA 
056 

NA 

NA 
0.74 

NA 

NA 
062 

NA 

NA 
0  06  I 

NA 

NA 
006 

NA 

NA 
009 

NA 

NA 
Oil 

NA 

NA 
040 

NA 

NA 
043 

NA 
NA 
048 
NA 
NA 

065 
NA 
NA 

050 
NA 
NA 

059 
NA 
NA 

077 
NA 
NA 

061 
NA 
NA 

0  16 
NA 
NA 

012 
NA 
NA 

016 
NA 
NA 

0.18 
NA 
NA 

041 
NA 
NA' 

023 
NA 
NA 

023 
NA 
NA 

031 
NA 


'^     I      Total 


078 

008 

070 

036 

004 

032 

045 

006 

039 

077 

007 

070 

057 

008 

049 

003 

001 

002 

0.04 

001 

003 

004 

001 

003 

0.05 

001 

004 

030 

006 

0.25 

036 

006 

030 

042 

006 

036 

038 

006 

032 

043 

006 

037 

049 

006 

043 

084 

008 

076 

057 

008 

049 

008 

002 

006 

007 

002 

005 

0  07 

002 

005 

0.08 

0  02 

006 

017 

005 

012 

010 

003 

007 

010 

003 

007 

015 

004 

Oil 


28  44 

296 

25  48 

13  33 

1  85 
11  48 
1601 

2  24 
1377 
28  44 

296 
25  48 

14  17 
252 

1165 
079 
0.25 
054 
092 
032 
060 
1  02 
0.37 
065 
122 
044 
078 
752 
164 
588 
888 
1  76 
712 

10  75 

1  94 
8  81 

11  38 
261 
877 

13  55 

202 

11.53 

1619 

2  38  I 

13  81  ', 
28  65 

3  11 
2554 

14  14 
2  49 

11  65 
2  02 
066 
1  36 
1  73 
050 
1  23 
187 
064 
1  23 
209 

0  73 

1  36 
438 
165 
273 
2.47 
095 
152 
250 
095 
1  55 
374 
1  26 
248 


NA 

296 
NA 
NA 

1  85 
NA 
NA 

224 
NA 
NA 

296 
NA 
NA 

252 
NA 
NA 

0.25 
NA 
NA 

032 
IMA 
NA 

037 
NA 
NA 

0.44 
NA 
NA 

1  64 
NA 
NA 

1  76 
NA 
NA 

1  94 
NA 
NA 

261 
NA 
NA 

202 
NA 
NA 

238 
NA 
NA 

311 
NA 
NA 

2  49 
NA 
NA 

066 
NA 
NA 

050 
NA 
NA 

064 
NA 
NA 

073 
NA 
NA 

1  65 
NA 
NA 

095 
NA 
NA 

095 
NA 
NA 

1.26 
NA 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


CPTV 
HCPCS2 


MOD 


74246 
74246 
74246 
74247 
74247 
74247 
74249 
74249 
74249 
74250 
74250 
74250 
74251 
74251 
74251 
74260 
74260 
74260 
74270 
74270 
74270 
74280 
74280 
74280 
74283 
74283 
74283 
74290 
74290 
74290 
74291 
74291 
74291 
74300 
74300 
74300 
74301 
74301 
74301 
74305 
74305 
74305 
74320 
74320 
74320 
74327 
74327 
74327 
74328 
74328 
74328 
74329 
74329 
74329 
74330 
74330 
74330 
74340 
74340 
74340 
74350 
74350 
74350 
74355 
74355 
74355 
74360 
74360 
74360 
74363 
74363 
74363 
74400 
74400 
74400 


26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

as' 

TC 

26 

TC 

2(6 
TC 

2i6 

TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26" 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 

TC 


Status 


-jesciption 


Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  uppr  gi  tract  

j  Contrst  x-ray  uppr  gi  tract  

j  Contrst  x-ray  uppr  gi  tract  

X-ray  exam  of  small  twwel  

X-ray  exam  of  small  bowel  ...... 

X-ray  exam  of  small  bowel 

X-ray  exam  of  small  twwel 

X-ray  exam  of  smaH  txiwel 

X-ray  exam  ol  small  bowel 

X-ray  exam  of  small  bowel 

X-ray  exam  of  small  bowel 

X-ray  exam  of  small  tx)wel 

Contrast  x-ray  exam  of  colon  .. 

Contrast  x-ray  exam  of  colon    . 

Contrast  x-ray  exam  of  colon    , 

Contrast  x-ray  exam  of  colon  ,. 

Contrast  x-ray  exam  of  colon   . 

Contrast  x-ray  exam  of  colon 

Contrast  x-ray  exam  of  colon  .. 

Contrast  x-ray  exam  of  colon 

Contrast  x-ray  exam  of  colon   . 

Contrast  x-ray  gallbladder  

I  Contrast  x-ray  gallbladder  

I  Contrast  x-ray.  gallbladder  

Contrast  x-rays,  gallbladder  .... 

Contrast  x-rays  gallbladder  .... 

Contrast  x-rays  gaiibiaoder  .... 

X-ray  bile  ducts/pancreas 

X-ray  bile  ducts/pancreas 

X-ray  bile  ducts/pancreas 

X-rays  at  surgery  add-on  

X-rays  al  surgery  add-on  

X-rays  at  surgery  add-on  

X-ray  bile  ducts/pancreas 

X-ray  bile  ducts/pancreas 

X-ray  bile  ducts/pancreas 

Contrast  x-ray  of  bile  ducts  

Contrast  x-ray  of  bile  ducts  

Contrast  x-ray  of  blletlucts  

X-ray  bile  stone  removal  

X-ray  bile  stone  removal  

X-ray  bile  stone  removal  

X-ray  bile  duct  endoscopy 

X-ray  bile  duct  endoscopy 

X-ray  bile  duct  endoscopy 

X-ray  for  pancreas  endoscopy 

X-ray  for  pancreas  endoscopy 

X-ray  for  pancreas  endoscopy 

X-ray  bile/panc  endoscopy  

X-ray  bile/panc  endoscopy  

X-ray  bile/panc  endoscopy 

X-ray  guide  lor  GI  tube  

X-ray  guide  for  GI  tube  

X-ray  guide  for  GI  tube  

X-ray  guide  stomach  tube  

X-ray  guide,  stomach  tube  

X-ray  guide,  stomach  tube  

X-ray  guide  intestinal  tube  

X-ray  guide,  intestinal  tutje  

X-ray  guide,  intestinal  tube  

X-ray  guide.  GI  dilation   

X-ray  guide.  GI  dilation  

X-ray  guide.  GI  dilation  

X-ray.  bile  duct  dilation -. 

X-ray.  bile  duct  dilation 

X-ray.  bile  duct  dilation  

Contrst  x-ray.  urinary  tract  

Contrst  x-ray,  urinary  tract  

Contrst  x-ray.  unnary  tract  


Ptiy 


ician 

Non- 

Faallty 

Mal- 

Non- 

)rk 

FaciHty 

PE 

practice 

Facility 

Js^ 

PE  RVUs 

RVUs 

RVUs 

Total 

0.69 

1.86 

NA 

0.11 

266 

0.69 

0.23 

0.23 

0.03 

•  0.95 

0.00 

163 

NA 

008 

1  71 

0.69 

1.90 

NA 

0.12 

271 

0.69 

0.23 

0.23 

003 

0.95 

0.00 

1.67 

NA 

0.09 

1.76 

0.91 

2.87 

NA 

016 

3.94 

0.91 

0.31 

0.31 

0.04 

1.26 

0.00 

2.56 

NA 

012 

268 

0.47 

1.46 

NA 

0.08 

201 

0.47 

016 

0.16 

0.02 

0.65 

0.00 

1.30 

NA 

006 

1.36 

0.69 

1.53 

NA 

009 

2.31 

0.69 

023 

0.23 

0.03 

0.95 

0.00 

1.30 

NA 

0.06 

1.36 

0.50 

165 

NA 

0.09 

224 

0.50 

0.17 

0.17 

0.02 

069 

000 

1.48 

NA 

0.07 

1.55 

0.69 

1  92 

NA' 

012 

2.73 

069 

0.23 

0.23 

003 

0.95 

0.00 

1.69 

NA 

0.09 

1  78 

0.99 

2.56 

NA 

0.15 

370 

0.99 

0.34 

0.34 

0.04 

1.37 

0.00 

2.22 

NA 

0.11 

2.33 

2  02 

3.24 

NA 

0.21 

5.47 

2.02 

0.69 

0.69 

009 

2.80 

0.00 

255 

NA 

0.12 

2.67 

0.32 

0.85 

NA 

0.05 

122 

0.32 

0.11 

Oil 

0.01 

0.44 

0.00 

074 

NA 

0.04 

0.78 

0.20 

0.49 

NA 

0.03 

0.72 

0.20 

0.07 

0.07 

0.01 

0.28 

0.00 

042 

NA 

002 

0.44 

0.00 

0.00 

0.00 

000 

0.00 

0.36 

0.12 

012 

0.02 

0.50 

0.00 

0.00 

000 

000 

000 

0.00 

000 

0.00 

0.00 

000 

0.21 

0.07 

0.07 

0.01 

0.29 

0.00 

0.00 

0.00 

000 

0.00 

0.42 

092 

NA 

0.06 

140 

0.42 

0.14 

0.14 

0.02 

0.58 

0.00 

0.78 

NA 

004 

082 

0.54 

3.31 

NA 

016 

4.01 

0.54 

018 

0.18 

002 

0.74 

0.00 

3,13 

NA 

0.14 

3.27 

0.70 

1  99 

NA 

012 

2.81 

0.70 

0.24 

0.24 

003 

0.97 

0.00 

1.75 

NA 

0.09 

1.84 

0.70 

3.37 

NA 

017 

4.24 

070 

0.24 

0.24 

003 

097 

0.00 

3.13 

NA 

0.14 

3.27 

0.70 

3.37 

NA 

0.17 

4  24 

070 

0.24 

0.24 

0.03 

0.97 

0.00 

3.13 

NA 

014 

327 

0.90 

3.44 

NA 

0.18 

4.52 

0.90 

031 

0.31 

0.04 

1.25 

000 

3.13 

NA 

014 

3.27 

0.54 

2.79 

NA 

0.14 

3.47 

0.54 

0.18 

018 

0.02 

074 

0.00 

261 

NA 

012 

2.73 

0.76 

3.39 

NA 

017 

432 

0.76 

0.26 

0.26 

0.03 

1.05 

0.00 

313 

NA 

0.14 

3.27 

076 

2.87 

NA 

0.15 

378 

0.76 

026 

0.26 

003 

1.05 

0.00 

2.61 

NA 

0.12 

273 

0.54 

332 

NA 

0.16 

4.02 

0.54 

0.19 

019 

002 

075 

0.00 

3:13 

NA 

014 

327 

0.88 

6.37 

NA 

0.31 

756 

0.88 

030 

030 

0.04 

1  22 

0.00 

6.07 

NA 

0.27 

634 

0.49 

1.84 

NA 

0.11 

244 

049 

0.17 

0.17 

0.02 

0.68  1 

0.00 

1.67 

NA 

0.09 

1.76  1 

Facility 
Total 


NA 

0  96 
NA 
NA  . 

0  95 
NA 
NA 

1.26 
NA 
NA 

0.65 
NA 
NAJ 

0  95 
NA 
NA 

0.69 
NA 
NA 

0.95 
NA 
NA 

1.37 
NA 
NA 

280 
NA 
NA 

0.44 
NA 
NA 

0.28 
NA 

0.00 

050 

0.00 

0.00 

0.29 

0.00 
NA 

058 
NA 
NA 

0.74 
NA 
NA 

0.97 
NA 
NA 

0.97 
NA 
NA 

097 
NA 
NA 

1.25 
NA 
NA 

0.74 
NA 
NA 

1.05 
NA 
NA 

1.05 
NA 
NA 

075 
NA 
NA 

1.22 
NA 
NA 

0.68 
NA 


Global 
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XXX 
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XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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XXX 
XXX 
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XXX 
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XXX 
XXX 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  information— Continuea 


Addendum  B— Relative  Value  Units  (RVUS)  and  Related  Information — Continued 


CPTV 
HCPCS» 


MOD 


Status 


74410  .... 

A 

74410  .... 

26' 

A 

74410    ... 

TC 

A 

74415  .... 

A 

74415 

26 

A 

74415 

TO 

A 

74420  .... 

A 

74420  .... 

26 

A 

74420  .... 

TC  .... 

A 

74425    ... 

A 

74425 

26 

A 

74425 

TC 

A 

74430  .... 

A 

74430  .... 

26 

A 

74430    ... 

TC  ... 

A 

74440    ... 

A 

74440 

26 

A 

74440 

TC 

A 

74445  ... 

A 

74445  .... 

26 

A 

74445  .... 

TC  .... 

A 

74450  .... 

A 

74450 

26 

A 

74450 

TC 

A 

74455 

A 

74455 

26 

A 

74455    ... 

TC  .... 

A 

74470  .... 

A 

74470    ... 

M  

A 

74470    . 

TC 

A 

74475    . 

A 

74475 

26 

A 

74475  .... 

TC     . 

A 

74480    ... 

A 

74480    .. 

26 

A 

74480    . 

TC 

A 

74485 

A 

74485 

26  

A 

74485  ... 

TC      . 

A 

74710   .... 

A 

74710    ... 

26 

A 

74710  -.. 

TC 

A 

74740 

A 

74740 

26 

A 

74740  .... 

TC   .. 

A 

74742 

A 

74742    .. 

26 

A 

74742    ... 

TC 

A 

74775 

A 

74775 

26 

A 

74775    .. 

TC 

A 

75552 

A 

75552    .. 

26 

A 

75552  .... 

TC    .. 

A 

75553  ... 

A 

75553 

26 

A 

75553 

TC 

A 

75554 

A 

75554  .... 

26 

A 

75554  .... 

TC 

A 

75555    ... 

A 

75555 

26 

A 

75555  .   . 

TC 

A 

75556  .... 

N 

75600  .... 

A 

75600 

26 

A 

75600 

TC 

A 

75605  .... 

A 

75605  .... 

26  

A 

75605  .... 

TC  .... 

A 

75625  .... 

A 

75625 

26 

A 

75625 

TC 

A 

75630  .... 

A 

75630  .... 

26' 

A 

DescnptKtn 


Coolrst  x-ray,  unnary  tract  

Contrst  x-ray.  urinary  tract  

Contrsi  x-ray.  unnary  tract   

Contrst  x-ray.  unnary  tract  

Contrst  x-ray.  unnary  tract  

Contrst  x-ray,  unnary  tract  

Contrst  x-ray.  unnary  tract  

Contrst  x-ray.  unnary  tract  

Contrst  x-ray.  unnary  tract  

Contrst  x-ray.  unnary  tract  

Contrst  x-ray,  urinary  tract  

Contrst  x-ray,  urinary  trad  

Contrast  x-ray  btadder   

Contrast  x-ray  bladder 

Contrast  x-ray  t>ladder  

X-ray  male  genital  tract  

X-ray.  rr^le  genital  tract  , 

X-ray.  rnale  genital  tract  _., 

X-ray  exam  o(  penis  , 

X-ray  exam  ot  penis  

X-ray  exam  of  penis      

X-ray.  urettira/biadder    

X-ray.  urettira/biadder    

X-ray.  urethraA)ladder    

X-ray.  urethra/bladder    

X-ray.  urettira/biadder    _... 

X-ray.  urethra/bladder      

X-ray  exam  ot  kidney  lesion  .. 
X-ray  exam  of  kidney  lesion  .. 
X-ray  exam  of  kidney  lesion    . 

X-ray  control  cath  insert  

X-ray  control  catti  insetl  

X-ray  control,  catti  insert  

X-ray  control,  catti  insert  

X-ray  control,  catti  insert  

X-ray  control  cath  insert  

X-ray  guide  GU  dilation  „. 

X-ray  guide  GU  dilation  

X-ray  guide  GU  dilation   

X-ray  measurement  of  pelvis  . 
X-ray  measurement  ot  pelvis  . 
X-ray  measurement  of  pelvis  . 

X-ray.  female  genital  tract    

X-ray,  temale  genital  tract  

X-ray.  female  genital  tract  

X-ray,  fallopian  tutM  

X-ray  fallopian  tutM  

X-ray  fallopian  tut>e     

X-ray  exam  of  perineum 

X-ray  exam  of  (jenneum 

X-ray  exam  of  penneum  

Heart  mn  for  morpti  w/o  dye  ., 
Heart  mn  for  morpti  w/o  dye  ., 
Heart  mn  tor  morph  w/o  dye  ., 
l-teart  mn  for  morph  w/dye  ., 
Heart  mn  lor  morpti  w/dye      . 

Heart  mn  lor  morpti  w/dye  

Cardiac  MBI/function    ..„ 

Cardiac  MRI/tunction    

Cardiac  MRl/furKtion     

Cardiac  MRl/limited  study  

Cardiac  MRl/limited  study     ... 
Cardiac  MRI/limited  study      .. 
Cardiac  MRI/tlow  mapping 
Contrast  x-ray  exam  of  aorta 
Contrast  x-ray  exam  of  aorta 
Contrast  x-ray  exam  of  aorta 
Contrast  x-ray  exam  of  aorta 
Contrast  x-ray  exam  of  aorta 
Contrast  x-ray  exam  of  aorta 
Contrast  x-ray  exam  of  aorta 
Contrast  x-ray  exam  of  aorta 
Contrast  x-ray  exam  ot  aorta 

X-ray  aorta,  leg  artenes  

X-ray  aorta,  leg  artenes  


Ptiysiaan 
Wort( 
RVUs^ 


Non- 
Facility 
PE  flVUs 


049 
049 
000 

0  49 
049 
000 
036 
036 
000 
036 
036 
000 
032 
032 
000 
038 
038 
000 

1  14 
1  14 
000 
033 
033 
000 
033 
033 
000 
054 
054 
000 
054 
b54 
000 
054 
054 
000 
054 
054 
000 
034 
034 
000 
038 
038 
000 
061 

0  61 
000 
062 
062 
000 

1  60 

1  60 
000 

2  00 
200 
000 
1.83 
183 
000 
1.74 
1.74 
000 
000 
049 
049 
0.00 
1.14 
1.14 
0.00 
1  14 
1.14 
0.00 
1.79 
1.79 


Facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


211 
017 
1  94 
2^8 
017 
211 
273 
012 
261 
1  42 
012 
1  30 

I  15 
Oil 
1  04 
1  25 
013 
1  12 
1  50 
038 

I  12 
1  56 
Oil 
1  45 
1  68 
Oil 
1  57 
1  42 

0  18 

1  24 
423 
018 
405 
4  23 
018 
406 
3  31 

0  18 
313 

1  16 
012 
104 
1  43 

0  13 

1  30 
334 
021 
313 
167 

0  22 

1  45 

II  71 
055 

11  16 

II  84 
068 

11  16 
11.83 

0.67 
11  16 
11  82 

0.66 
11.16 

000 
12.74 

0.19 
12.55 
12.96 

0.41 
125S 
1294 

039 
12.55 
13.72 

0.64 


rsiA 

017 
NA 
NA 

017 
NA 
NA 

012 
NA 
NA 

012 
NA 
NA 

011 
NA 
NA 

013 
NA 
NA 

038 
NA 
NA 

Oil 
NA 
NA 

-Oil 
NA 
NA 

0  18 
NA 
NA 

018 
NA 
NA 

0  18 
NA 
NA 

018 
NA 
NA 

012 

NA 

NA 

013 

NA 

NA 

021 

NA 

NA 

0.22 

NA 

NA 

055 

NA 

NA 

068 

NA 

NA 

067 

NA 

NA 

066 

NA 

0.00 

NA 

019 

NA 

NA 

041 

NA 

NA 

039 

NA 

NA 

064 


Non- 

Faciiity 

Total 


Oil 

002 

009 

012 

002 

0  10 

014 

0.02 

0.12 

008 

002 

006 

007 

002 

005 

007 

0.02 

005 

010 

005 

005 

009 

002 

007 

010 

002 

008 

006 

002 

006 

020 

002 

018 

020 

002 

018 

017 

003 

014 

007 

002 

005 

008 

002 

006 

016 

002 

014 

010 

003 

007 

056 

007 

049 

058 

009 

0  49 

056 

007 

049 

056 

007 

0  49 

000 

056 

002 

054 

059 

005 

054 

059 

005 

054 

065 

008 


Facility 
Total 


271 
068 
203 
289 
069 
221 
3.23 
050 
273 
1  86 
050 
1  36 
1.54 
045 
1  09 

I  70 
0.53 
1  17 
274 
1  57 

I  17 
1  98 
046 
1  52 
211 
046 
165 
204 

0  74 

1  30 
497 
074 
423 
4  97 
074 
423 
4.02 
075 
327 
1  57 
0.48 
1.09 
189 
053 
1  36 
4  11 
0.84 
327 
239 
087 

1  52 

13  87 
222 

II  65 
1442 

277 
11  65 

14  22 

2  57 

II  65 
14  12 

2  47 
11  65 

000 
13.79 

0  70 
1309 
14  69 

1  60 
1309 
14  67 

1.58 
13  09 
1616 

251 


Gkibal 


NA 

068 
NA 
NA 

068 
NA 
NA 

050 
NA 
NA 

050 
NA 
NA 

045 
NA 
NA 

053 
NA 
NA 

1  57 
NA 
NA 

046 
NA 
NA 

046 
NA 
NA 

074 
NA 
NA 

074 
NA 
NA 

074 
NA 
NA 

0  75 
NA 
NA 

0.48 
NA 
NA 

053 
NA 
NA 

0.84 
NA 
NA 

0.87 
NA 
NA 

222 
NA 
NA 

277 
HA 
W< 

257 
NA 
NA 

2  47 
NA 

000 
NA 

070 
NA 
NA 

1  60 
NA 
NA 

1.58 
NA 
NA 

2.51 


CPTV 
HCPCS2 


MOD   I    Status 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


75630  ... 
75635 
75635 
75635  . 
75650  .. 
75650  ... 
75650  ... 
75658  ... 
75658  ... 
75658  .. 
75660  ... 
75660  ... 
75660  ... 
75662  ... 
75662  ... 
75662  ... 
75665  ... 
75665  ... 
75665  .. 
75671  ... 
75671  ... 
75671  ... 
75676  ... 
75676  ... 
75676  ... 
75680  ... 
75680  ... 
75680  .. 
75685  ... 
75685  ... 
75685  ... 
75705  ... 
75705  ... 
75705  ... 
75710  ... 
75710  .. 
75710  ... 
75716  ... 
75716  .. 
75716  ... 
75722  .. 
75722  . 
75722  . 
75724  .. 
75724  .. 
75724  .. 
75726  .. 
75726  .. 
75726  . 
75731  ... 
75731  ... 
75731  .. 
75733  . 
75733  . 
75733  .. 
^5736  .. 
75736  .. 
75736  ... 
75741  .. 
75741  .. 
75741  . 
75743  .. 
75743  ... 
75743  .. 
75746  .. 
75746  .. 
75746  .. 
75756  .. 
75756  .. 
75756  .. 
75774  .. 
75774  .. 
75774  .. 
75790  .. 
75790  .. 


TC 

26 
TC 

26 
TC 

as 

TC 

26 
TC 

as 

TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

2is 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 


Descnption 


X-ray  aorta,  leg  artenes  

Ct  angk>  abdominal  arteries 
Ct  angio  alxlominal  arteries 
Ct  angio  alxlominai  artenes 
Artery  x-rays  heaa  &  neck  , 
Artery  x-rays   heaa  &  neck  , 
Artery  x-rays  head  &  neck 

Artery  x-rays   arm  

Artery  x-rayS  arm 

Artery  x-rays  arm 

Artery  x-rays,  head  S  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays  head  &  neck 
Artery  x-rays  head  &  neck 
Artery  x-rays  head  &  neck 
Artery  x-rays  head  &  neck 
Artery  x-rays  head  &  neck 
Artery  x-rays  head  &  neck 
Artery  x-rays  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays  head  &  neck 
Artery  x-rays   head  &  neck 

Arte'^  X  ravs  neck  

A-iery  .-rays  neck   

A'-rp-".  »  rays   neck   

Arier,  .-rays   neck   

Artery  x  rays   neck  

Artery  x-rays   neck   

Arlery  X  rays   spine   

A-ie'v  »  'avs   spine  

A-ie'v  >-'ays   spine  

A'ier>  .  'avs   spine  

S'le'v  <  favs   spine  

Aier\  «-'ays   spme  

Aie'v  >  'ays  airn  leg  

A-ipi-,  .  'ays  arraleg       

Arier,  X  -ays    arrn'lec 

Aie'v  x-rays   arms  legs   

Anery  x-rays  arm&'iegs  

Artery  x-rays,  arms/legs  

Artery  x-rays,  kidney   

Artery  x-rays,  kidney  

Artery  x-rays  kidney  

Artery  x-rays  kidneys  

Artery  x-rays  kidneys    

Artery  x-rays  kidnev? 
Artery  x-rays  aPdor^er  .... 
A-le',  >  'ays  .aPdomer  .... 
A-ie'>  x-ays  aPdome''  .... 
Artery  x-rays  adrena-  gland 
Artery  x-rays  adrenai  giand 
Artery  x-rays  adrenal  gland 

Artery  x-rays   adrenals     

Artery  x-rays  adrenals    

Artery  x-rays  adrenals    

Artery  x-rays   pelvis  

Artery  x-rays  pelvis 

Artery  x-rays  pelvis 

Artery  x-rays  lung  

Artery  x-rays  lung  

Artery  x-rays  lung  

Artery  x-rays   lungs  

Artery  x-rays  lungs  

Artery  x-rays,  lungs  
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Lymph  vessel  x-ray.  arm/leg 
Lymph  vessel  x-ray.  arm/teg 
Lymph  vessel  x-ray. arms/tegs 
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Lymph  vessel  x-ray  arms/legs 
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Lymph  vessel  x-ray,  trunk  

Lymph  vessel  x-ray  trunk  
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Lymph  vessel  x-ray.  trunk  
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X-rays  transcath  therapy  
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Xray  control  catheter  cheu>ge  . 
Xray  control  catheter  change  . 
Xray  control  catheter  change  . 
Abscess  drainage  under  x-ray 
Abscess  drainage  under  x-ray 
Abscess  drainage  under  x-ray 

Aftierectomy,  x-ray  exam  

Atherectomy,  x-ray  exam  

Atherectomy,  x-ray  exam  

Atherectomy,  x-ray  exam  

Atherectomy,  x-ray  exam  

Atfterectomy,  x-ray  exam  

Atherectomy,  x-ray  exam  

Atherectomy,  x-ray  exam  


PtT 


lysioan 
Wort( 
RVUs3 


000 
1.65 
1.65 
0.00 
0.49 
049 
0.00 
0.49 
0.49 
0.00 
0.39 
039 
0.00 
0.54 
0.54 
0.00 
0.40 
0.40 
0.00 
0.40 
0.40 
000 
0.00 
4.50 
0.00 
0.00 
136 
0.00 
0.00 
136 
0.00 
0.82 
0.82 
0.00 
4.25 
4.25 
0.00 
0.54 
0.54 
0.00 
0.36 
0.36 
0.00 
1.31 
1.31 
0.00 
0.36 
0.36 
000 
083 
0.83 
0.00 
0.54 
0.54 
000 
1  44 
1  44 
0.00 
1  44 
1.44 
000 
0.72 

0  72 
0.00 

1  19 
1.19 
0.00 
0.54 
0.54 
0.00 
0.36 
0.36 
0.00 
1.31 
1.31 


Non- 

FadWy 

PE  RVUs 


20.90 
1.61 
0.57 
1.04 

2105 
017 

20  88 
1.47 
017 
1.30 
1.43 
013 
1.30 

12,73 
0.18 

1255 
470 
015 
455 
242 
0.14 
228 
0.00 
1,75 
0.00 
0.00 
0.53 
0.00 
0.00 
0.48 
000 

15.13 
0.29 

14.84 

11  90 
1  44 

10.46 

1586 
019 

15.67 
849 
0.13 
8.36 

1615 
048 

15.67 
849 
0.13 
Q.36 

11.78 
0.29 

11.49 

15.85 
0.18 

15.67 
588 
0.49 
5.39 
6.55 
0.48 
6.07 
2.18 
0.24 
1.94 
3.53 
0.40 
3.13 

15.87 
0.20 

15.67 
850 
0.14 
8.36 

16.15 
048 


Facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


NA 
NA 

0.57 
NA 
NA 

0.17 
NA 
NA 

0.17 
NA 
NA 

013 
NA 
NA 

0.18 
NA 
NA 

015 

>1A 
NA 

0.14 
NA 

000 

1.75 

0.00 

0.00 

0.53 

000 

0.00 

048 

000 
NA 

0.29 
NA 
NA 

1.44 
NA 
NA 

0.19 
NA 
NA 

0.13 
NA 
NA 

0.48 
NA 
NA 

0.13 
NA 
NA 

0.29 
NA 
NA 

018 
NA 
NA 

049 
NA 
NA 

0.48 
NA 
NA 

0.24 
NA 
NA 

0.40 
NA 
NA 

0.20 
NA 
NA 

014 
NA 
NA 

0.48 


0.91 
0.12 
007 
0.05 
0.94 
0.02 
0.92 
0.71 
002 
0.69 
0.71 
0.02 
069 
0.57 
003 
0.54 
0.23 
003 
0.20 
014 
003 
Oil 
0.00 
0.68 
000 
000 
068 
000 
0.00 
0.68 
0.00 
0.68 
0.04 
0.64 
0.64 
018 
046 
072 
0.03 
069 
038 
002 
0.36 
0.75 
006 
069 
0.37 
001 
0.36 
054 
0.04 
050 
0.71 
0.02 
0.69 
0.30 
0.06 
0.24 
0.33 
0.06 
0.27 
0.12 
0.03 
0.09 
019 
005 
014 
071 
0.02 
069 
0.37 
001 
0.36 
0.75 
006 


Non- 

Facility 

Total 


Facility 

Total 


Gk)bai 


21.81 
338 
2.29 
1.09 

22  48 
0.68 

21.80 
267 
068 
1.99 
253 
0.54 
1.99 

13.84 
0.75 

13.09 
5.33 
0.58 
4.75 
296 
0.57 
239 
000 
693 
000 
000 
2.57 
000 
000 
252 
0.00 

16.63 
1  15 

15.48 

16.79 
5.87 

10.92 

17  12 
076 

16.36 
9.23 
0.51 
872 

18.21 
1.85 

16.36 
9.22 
050 
8.72 

13.15 
1  16 

11.99 

1710 
074 

16.36 
7.62 
199 
563 
6.32 
198 
6.34 
302 
0.99 
2.03 
4.91 
1.64 
3.27 

17  12 
076 

16.36 
9.23 
0.51 
872 

18.21 
1  85 


NA 
NA 

229 
NA 
NA 

0.68 
NA 
NA 

068 
NA 
NA 

054 
NA 
NA 

075 
NA 
NA 

0.58 
NA 
NA 

0.57 
NA 

0.00 

6.93 

0.00 

0.00 

2.57 

000 

O.X 

2.52 

0.00 
NA 

1  15 
NA 
NA 

5.87 
NA 
NA 

076 
NA 
NA 

0.51 
NA 
NA 

1.85 
NA 
NA 

0.50 
NA 
NA 

1  16 
NA 
NA 

074 
NA 
NA 

1  99 
NA 
NA 

1.96 
NA 
NA 

0.99 
NA 
NA 

1.64 
NA 
NA 

0.76 
NA 
NA 

0.51 
NA 
NA 

1.85 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 

<xxx 

XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 

zzz 

XXX 
XXX 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  information— Contmuea 


Addendum  B— Relative  Value  Units  (PVUSi  and  Related  Information— Continued 


CPTV 
HCPCS* 


75994 

75995 

75995 

75995 

75996 

75996 

75996 

76000 

76000 

76000 

76001 

76001 

76001 

76003 

76003 

76003 

76005 

76005 

76005 

76006 

76010 

76010 

76010 

76012 

76012 

76012 

76013 

76013 

76013 

76020 

76020 

76020 

76040 

76040 

76040 

76061 

76061 

76061 

76062 

76062 

76062 

76065 

76065 

76065 

76006 

76066 

76066 

76070 

76070 

76070 

76071 

76071 

76071 

76075 

76075 

76075 

76076 

76076 

76076 

76078 

76078 

76078 

76080 

76080 

76080 

76085 

76085 

76085 

76086 

76086 

76086 

76088 

76088 

76088 

76090 


MOO 


TC 

26 

TC 

26 
TC 

26 

TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 

TC 

26 
TC 

26 

TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 


Status 


Description 


Pfiysiaan 
Wofh 
RVUs' 


Attierectomy  x-ray  exam    

Alherectomy   x-ray  exam    

AthSfBCtOdiy.  x-ray  exam    

Att>erscto«ny.  x-ray  exam  

Atherectomy  x-fay  exam    ...„..., 

Atherectomy,  x-ray  exam    

Atherectomy,  x-ray  exam    .._ 

Fluoroscope  examination    

Fiuoroscope  examination  

Fluoroscope  examination  

Fiuoroscope  exam,  exiensiva     . 
Fluoroscope  exam,  extensive 
Fiuoroscope  exam,  extensive  ... 

Needle  localization  by  x-ray  

Needle  localization  by  x-ray  

Needle  localization  by  x-ray  

Fluoroguide  tor  spine  iniect 

FluoroguKJe  for  spine  inject  

Fluoroguide  for  spine  inject 

X-ray  stress  view  

X-ray,  rK>se  to  rectum 

X-ray,  nose  to  rectum 

X-ray.  nose  to  rectum  

Percut  vertebroplasty  fluof  

Percut  vertebroplasty  lluor  

Percut  vertebroplasty  ttuor  

Percut  vertebroplasty,  ct  

Percut  vertebroplasty,  ct  

Percut  vertebroplasty,  d  

X-rays  for  bone  age    

X-rays  for  tx)ne  age  

X-rays  for  bone  age  

X-rays,  bone  evaluation  

X-rays,  bone  evaluation    

X-rays,  bone  evaluation  

X-rays.  bor>e  survey  

X-rays.  bof>e  survey  

X-rays,  bone  survey  

X-rays,  txx>e  survey  

X-rays.  txx>e  survey  ....„ 

X-rays,  txxie  survey    

X-rays,  txxie  evaluation  

X-rays,  txxie  evaluation    

X-rays,  txxie  evaluation     

Joint  survey,  single  view  

Joint  survey,  single  view  

Joint  survey,  single  view  

Ct  bone  density,  axial   

Ct  txxie  density,  axial       

Ct  txxie  density  axial       

Ct  txxie  density  penpheral  

Ct  bone  density,  penpheral  

Ct  bone  density  penpheral  

Dexa,  axial  skeleton  study  

Dexa.  axial  skeleton  study  

Dexa  axial  skeleton  study  

Dexa.  penpheral  study     

Dexa  penphieral  study  

Dexa.  penpheral  study  

Radiographic  absorptiometry  .. 
Radiographic  absorptiometry  ... 
Radiographic  absorptiometry  .., 

X-ray  exam  ol  fistula     

X-ray  exam  ol  fistula  

X-ray  exam  of  fistula  

Computer  mammogram  add-on 
Computer  mammogram  add-on 
Computer  mammogram  add-on 

X-ray  ol  mammary  duct      

X-ray  ol  mammary  duct   

X-ray  o*  mammary  duct   

X-ray  ot  mammary  duds    

X-ray  ot  mammary  duds    r... 

X-ray  ol  mammary  duds  

Mammogram,  one  txeast  


000 
131 
131 
0.00 
036 
0.36 
000 
017 
017 
000 
0l7 
067 
0.00 
0.54 
0.54 
0.00 

o.eo 

0.60 

000 

041 

018 

018 

000 

0.00 

1.31 

0.00 

000 

1.38 

000 

019 

019 

0.00 

0.27 

0.27 

000 

045 

045 

0.00 

0.54 

0.54 

000 

070 

0.70 

000 

031 

031 

000 

025 

0.25 

0.00 

022 

0.22 

000 

0.30 

0.30 

000 

0.22 

022 

000 

0.20 

0.20 

000 

054 

054 

000 

006 

006 

000 

036 

036 

000 

045 

0.45 

000 

070 


Non- 

FaaNty 

PE  RVUs 


Facthty 

PE 
RVUs- 


15  67 
1616 
049 
15  67 
848 
012 
836 
1  35 
005 
1  30 
284 
023 
261 
148 

0  18 

1  30 
146 

0  16 

1  30 
0  19 
0.58 
006 
052 
000 
051 
000 
000 
054 
000 
058 
006 
052 
087 
009 

0  78 

1  15 
015 
100 
161 

0  18 
143 
098 
024 
074 
121 
Oil 

1  10 
302 
008 
294 
301 
007 
294 
319 
Oil 
306 
083 
008 
075 
082 
007 
075 
122 
018 
104 
044 
002 
042 
273 
012 
261 
380 
015 
365 
1  28 


NA 
NA 

049 
NA 
NA 

012 
NA 
1^ 

006 
NA 
NA 

023 
NA 
NA 

018 
NA 
NA 

016 
NA 

0  19 
NA 

006 
NA 

000 

051 

000 

000 

054 

000 
NA 

006 
NA 
NA 

009 
NA 
NA 

015 
NA 
NA 

018 
NA 
1^ 

024 
NA 
NA 

Oil 
NA 
NA 

008 
NA 
NA 

007 
NA 
NA 

Oil 
NA 
NA 

008 
NA 
NA 

007 
NA 
NA 

018 
NA 
NA 

002 
NA 
NA 

012 
NA 
NA 

015 
NA 
NA 


Mal- 

Pradice 

RVUs 


069 

075 

006 

069 

037 

001 

036 

007 

001 

006 

015 

003 

012 

009 

003 

006 

009 

003 

006 

0.04 

003 

0  01 

002 

000 

023 

000 

000 

048 

000 

003 

001 

002 

0.07 

003 

004 

007 

002 

005 

009 

002 

007 

005 

001 

004 

007 

002 

005 

014 

001 

013 

005 

0.01 

004 

015 

0.01 

0  14 

005 

001 

004 

005 

001 

004 

007 

002 

005 

002 

001 

0  01 

014 

002 

012 

018 

002 

0  16 

006 


f^on- 

Faality 

Total 


16.36 
18.22 
1  86 
1636 
921 
049 
872 
1  59 
023 
1  36 
366 
093 
273 
2.11 
075 
1.36 
215 
079 
1  36 
064 
079 
025 
054 
000 
205 
000 
000 
240 
000 
080 
0.26 
0.54 
1.21 
0.39 
0.82 
167 
062 
1.05 
2.24 
074 
150 
1.73 
0.95 
078 
159 
0.44 
1.15 
3.41 
034 
307 
328 
030 
298 
364 
042 
322 
1  10 
0.31 
079 
107 
028 
079 
1  83 
0.74 
109 
052 
009 
043 
3.23 
0.50 
273 
4.43 
062 
381 
2.06 


Facility 
Total 


Gkibal 


NA 
NA 

1  86 
1^ 
NA 

049 
NA 
NA 

023 
NA 
NA 

093 
NA 
NA 

075 
NA 
NA 

079 
NA 

064 
NA 

025 
NA 

000 

205 

000 

000 

240 

000 
NA 

026 
NA 
NA 

0.39 
NA 
NA 

062 
NA 
NA 

074 
NA 
NA 

095 
NA 
NA 

044 
NA 
NA 

034 
NA 
NA 

030 
NA 
NA 

042 
NA 
NA 

031 
NA 
NA 

028 
NA 
NA 

074 
NA 
NA 

009 
NA 
NA 

050 
NA 
NA 

062 
NA 
NA 


CPTV 
HCPCS« 


XXX 
XXX 
XXX 
XXX 
ZZZ 
ZZZ 
ZZZ 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
ZZZ 
ZZZ 
ZZZ 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


76090 

26 

76090 
76091 

TC  .... 

76091   .... 

26 

76091   .... 

TC  .... 

76092 

76092 

26  

76092 

TC  .... 

76093 

76093  .... 

26 

76093  .... 

TC  .... 

76094  .... 

76094  . 

26 

76094  ... 

TC  .  . 

76095 

76095  .... 

26 

76095  .... 

TC  .... 

76096    ... 

76096 

26  

76096 

TC  .... 

76098 

76098  .... 

26 

76098  .... 

TC  .... 

76100  .... 

76100  . 

26 

76100  .... 

TC  ... 

76101   .... 

76101   .... 

26  

76101   .... 

TC  .... 

76102 

76102    .. 

26 

76102  ... 

TC  .... 

76120    ... 

76120  .... 

26  

76120  .... 

TC  .... 

76125 

76125    ... 

26  

76125    ... 

TC  .... 

76140  .... 

76150  .... 

76350 

76355  .... 

76355 

26  

76355 

TC  .... 

76360 

76360 

26  

76360  .... 

TC  .... 

76362 

76362    .. 

26  

76362 

TC  .... 

76370 

76370  . 

26  

76370  .... 

TC  .... 

76375  .... 

76375  .... 

26 

76375  ... 

TC  ..  . 

76380 

76380    .. 

26  

76380  .... 

TC  .... 

76390     .. 

76390    ... 

26  

76390 

TC  .... 

76393 

76393  . 

26  

76393  .... 

TC  .... 

76394    ... 

76394  .... 

26  

76394  .... 

TC  .. 

76400 

76400  .... 

26 

76400  .... 

TC  .... 

76490 

76490  .... 

26  

76490  .... 

TC     .. 

76496  .... 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 

A 

A 

A 

A 

A 

A 

I 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

N 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 


Description 


Mammogram,  one  breast  

Mammogram,  one  breast  

Mammogram,  both  breasts  

Mammogram,  both  breasts  

Mammogram,  both  breasts  

MamrtKJgram,  screening 

Mammogram,  screening 

Mammogram,  screening 

Magnetic  image,  breast 

Magnstic  image,  breast 

Magnetic  image  breast   

Magnetic  image  both  breasts  ., 
Magnetic  image,  both  breasts  .. 
Magnetic  image,  both  breasts  .. 

Stereotactic  breast  biopsy 

Stereotactic  breast  biopsy 

Stereotactic  breast  biopsy 

X-ray  of  needle  wire,  breast  

X-ray  of  needle  wire  breast  

X-ray  of  needle  wire  breast  ... 
X-ray  exam,  breast  specimen  . 
X-ray  exam,  breast  spedmen  . 
X-ray  exam,  breast  specimen  . 
X-ray  exam  of  txxly  section  ... 
X-ray  exam  of  body  section  .... 
X-ray  exam  of  txxfy  section  .... 
Complex  body  section  x-ray  .... 
Complex  body  section  x-ray  .. 
Coniplex  txxJy  section  x-ray  .... 
Complex  body  section  x-rays  .. 
Complex  txxly  section  x-rays  .. 
Complex  body  section  x-rays  .. 

Cine/video  x-rays „.. 

Cine/video  x-rays  

Cine/video  x-rays  

Cine/videc  x-rays  aoa-on  

Cine/video  x-rays  add-on  

Cine/video  x-rays  add-on  

X-ray  consultation         

X-ray  exam,  dr\  process  

Special  x-ray  contrast  study  .... 

CAT  scan  for  localization  

CAT  scan  for  localization  

CAT  scan  for  localization  

CAT  scan  for  needle  biopsy  .... 
CAT  scan  for  needle  biopsy  .... 
CAT  scan  tor  needle  biopsy  .... 
Cat  scan  lor  tissue  ablation  .... 
Cat  scan  tor  tissue  ablation  ... 
Cat  scan  for  tissue  ablation  ... 
CAT  scan  tor  therapy  guide  .... 
CAT  scan  for  therapy  guide  .... 
CAT  scan  tor  therapy  guide  .... 
3d/holograph  reconstr  add-on  . 
3d/hologretph  reconstr  add-on  . 
3d/holograph  reconstr  add-on 

CAT  scan  follow-up  study  

CAT  scan  toilow-up  study  

CAT  scan  follow-up  study  

Mr  spectroscopy    

Mr  spectroscopy 

Mr  spedroscopy  

Mr  guidance  tor  needle  place 
Mr  guidance  for  needle  place 
Mr  guidance  for  needle  place 

Mri  for  tissue  ablation  

Mri  for  tissue  ablation  

Mri  for  tissue  ablation    

IMagnetic  image,  bone  marrow 
Magnetic  image,  bone  marrow 
Magnetic  image,  bone  mamjw 

Us  for  tissue  ablation  

Us  for  tissue  ablation  

Us  tor  tissue  atilation  

Fluoroscopic  procedure 


Ptiysician 
Woric 
RVUs* 


0.70 

000 

0.87 

087 

000 

070 

070 

0.00 

1.63 

1.63 

0.00 

1.63 

1.63 

0.00 

1.59 

1.59 

0.00 

056 

056 

0.00 

016 

0.16 

0.00 

0.58 

0.58 

0.00 

058 

0.58 

000 

0.58 

0.58 

0.00 

0.38 

0.38 

0.00 

0.27 

0.27 

0.00 

0.00 

000 

0.00 

1.21 

1.21 

0.00 

1.16 

1.16 

0.00 

4.00 

4.00 

000 

085 

085 

0.00 

0.16 

0.16 

0.00 

098 

098 

0.00 

+1.40 

■fl.40 

+0.00 

1.50 

1.50 

0.00 

4.25 

4.25 

0.00 

1  60 

1.60 

000 

4.00 

400 

0.00 

0.00 


fton- 

FacHity 

PE  RVUs 


0.24 
1.04 
1.60 
0.30 
1.30 
1.46 
0.25 
1.21 

18.11 
0.56 

1755 

24.35 
0.55 

23.80 
7.67 
0.54 
713 

I  49 
0.19 
1.30 
048 
006 
042 
1  44 
0.20 
1  24 
1.61 
0.20 
1.41 
1  92 
0.20 
1.72 
1  17 
0.13 
1.04 
0.88 
0.10 
0.78 
000 
042 
000 
8.64 
042 
822 
8.61 
039 
822 
9.57 
1.35 
8.22 
3.23 
0.29 
294 
3.57 
005 
3.52 
3.81 
0.33 
348 

11.64 

048 

11.16 

11  68 

0.52 

11.16 

1260 

1  44 

11.16 

II  70 
054 

11  16 
285 
1  34 
1.51 
0.00 


Mal- 

Pradice 

RVUs 


Non- 
Facility 
Total 


Facility 
Total 


Gkibal 


0.24 
NA 
NA 

030 
NA 
NA 

025 
NA 
NA 

0.56 
NA 
NA 

0.55 
NA 
NA 

0.54 
NA 
NA 

0.19 
NA 
NA 

0.06 
NA 
NA 

0.20 
NA 
NA 

0.20 
NA 
NA 

0.20 
NA 
NA 

0.13 
NA 
NA 

010 
NA 

0.00 
NA 

0.00 
NA 

0  42 
NA 
NA 

039 
NA 
NA 

1.35 
NA 
NA 

0.29 
NA 
NA 

005 
NA 
NA 

0.33 
NA 
NA 

0.48 
NA 
NA 

052 
NA 
NA 

1.44 
r^A 
NA 

0.54 
NA 
NA 

1.34 
NA 

000 


003 

0.97 

0  97  ' 

XXX 

005 

109 

NA 

XXX 

009 

256 

NA 

XXX 

003 

1.20 

1.20 

XXX 

006 

1  36 

NA 

XXX 

009 

2.25 

naI 

XXX 

0.03 

098 

0  98  ! 

XXX 

0.06 

1.27, 

NA  1 

XXX 

0.83 

2057 

NA 

XXX 

0.07 

2.26 

2.26 

XXX 

0.76 

1831 

NA 

XXX 

1.10 

27  08 

NA 

XXX 

0.07 

2.25 

2.25 

XXX 

1.03 

24.83 

NA 

XXX 

0.40 

9.66 

NA 

XXX 

0.09 

2.22 

2.22 

XXX 

0.31 

7.44 

NA 

XXX 

009 

214 

NA 

XXX 

003 

078 

078 

XXX 

006 

1.36 

NA 

XXX 

003 

067 

NA 

XXX 

001 

0.23 

0.23 

XXX 

0.02 

044 

NA 

XXX 

0.09 

211 

NA 

XXX 

0.03 

0.81 

0.81 

XXX 

0.06 

1.30 

NA 

XXX 

010 

2.29 

NA 

XXX 

0.03 

0.81 

0.81 

XXX 

0.07 

1.48 

NA 

XXX 

0.12 

2.62 

NA 

XXX 

0.03 

081 

0.81 

XXX 

009 

1.81 

NA 

XXX 

007 

1.62 

NA 

XXX 

0.02 

053 

053 

XXX 

0.05 

1  09 

NA 

XXX 

005 

1.20 

NA 

ZZZ 

001 

0.38 

038 

ZZZ 

0.04 

082 

NA 

777 

0.00 

000 

0.00 

XXX 

0.02 

044 

NA 

XXX 

0.00 

000 

0.00 

XXX 

0.41 

10.26 

NA 

XXX 

0.06 

169 

169 

XXX 

0.35 

857 

NA 

XXX 

0.40 

1017 

NA 

XXX 

0.05 

1.60 

160 

XXX 

0.35 

8.57 

NA 

XXX 

1.39 

14.96 

NA 

XXX 

018 

5.53 

553 

XXX 

1  21 

943 

NA 

XXX 

017 

4.25 

NA 

XXX 

004 

1.18 

1  18 

XXX 

013 

307 

NA 

XXX 

0  16 

389 

NA 

XXX 

001 

022 

022 

XXX 

015 

367 

NA 

XXX 

019 

4  96 

NA 

XXX 

004 

135 

1  35 

XXX 

015 

363 

NA 

,            XXX 

055 

13.59 

NA 

XXX 

0.06 

1.94 

1.94 

XXX 

049 

11.65 

NA 

XXX 

053 

13.71 

NA 

XXX 

007 

2  09 

209 

XXX 

0.46 

11.62 

NA 

XXX 

1  48 

18.33 

;            NA 

XXX 

019 

588 

588 

XXX 

1.29 

12  45 

NA 

XXX 

056 

13  86 

NA 

XXX 

0.07 

2.21 

2.21 

XXX 

049 

11.65 

NA 

XXX 

035 

7.20 

NA 

XXX 

0.11 

545 

545 

XXX 

0.24 

1.75 

NA 

XXX 

0.00 

000 

000 

XXX 
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CPTV 
HCPCS' 


76496 
76496 
76497 
76497 
76497 
76496 
76498 
76498 
76499 
76499 
76499 
76506 
76506 
76506 
76511 
76511 
76511 
76512 
76512 
76512 
76513 
76513 
76513 
76516 
76516 
76516 
76619 
76519 
76519 
76529 
76529 
76529 
76536 
76536 
76536 
76604 
76604 
76604 
76645 
76645 
76645 
76700 
767CX) 
76700 
76705 
76705 
76705 
76770 
76770 
76770 
76775 
76775 
76775 
76778 
76778 
76778 
76800 
76800 
76800 
76801 
76801 
76801 
76802 
76802 
76802 
76805 
76805 
76805 
76810 
76810 
76810 
76811 
76811 
76811 
76812  .. 


MOO 


26 
TC 


26 

TC 

26 
TC 


2« 

TC 


2« 
TC 


26 
TC 

26 
TC 


26 
TC 


26 
TC 


26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 

TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 


Status 


Descnplion 


FkxxoscopK  procsdura  . 
Fhxxoscopic  procedure  . 

Ct  procedure      

Ct  procedure     

Ct  procedure     : 

Mn  procedure    

Mn  procedure    

Mn  procedure  

Radiographic  procedure 
RadwgraptMc  procedure 
Radiographic  procedure 

Echo  exam  ol  head  

Echo  exam  of  heed  

Echo  exam  o«  head 

Echo  exam  o(  eye     

Echo  exam  o<  eye      

Echo  exam  ol  eye      , 

Echo  exam  ot  eye      , 

Echo  exam  ol  eye      , 

Echo  exam  o*  eye 
Echo  exam  o(  eye.  water 
Echo  exam  of  eye  «valer  t>alh 
Echo  exam  o(  eye.  water  bath 
Ecfx)  exam  o<  eye 

Echo  exam  ot  eye      „ 

Echo  exam  of  eye     

Echo  exam  ol  eye     _ 

Echo  exam  o(  eye      

Echo  exam  ol  eye      „._ 

Echo  exam  ol  eye      ~... 

Echo  exam  ol  eye     

Echo  exam  ol  eye  

Us  exam  ol  head  arxj  neck 

Us  exam  ol  head  and  necK  

Us  exam  ol  head  and  nedt  

Us  exam,  chest,  b-scan      

Us  exam,  chest,  b-scan      

Us  exam,  chest,  b-scan  

Us  exam,  breast(s)    

Us  exam,  breast(s)   

Us  exam.  breast(9)    

Us  exam,  abdom.  comptate  

Us  exam,  abdom.  comptele  

Us  exam,  abdom.  complele  ..... 

Echo  exam  ol  abdomen      

Echo  exam  ol  abdomen       

Echo  exam  ol  abdomen       

Us  exam  atxio  back  wall  cornp 
Us  exam  abdo  back  wall  comp 
Us  exam  atxto  back  wall,  comp 

Us  earn  atxio  back  wall,  iim 

Us  earn  atxio  back  wall  iim 

Us  earn  abdo  back  wall  lim  

Us  exam  kidrtey  transplant  

Us  exam  kidney  transplant 

Us  exam  kidney  transplant 

Us  exam,  spinal  canal 

Us  exam,  spinal  canal 

Us  exam,  spinal  canal        „ 

Oti  us  <  14  wks.  single  letua  .... 
Ot>  us  <  14  wks 
Ob  us  <  14  wks 
Ob  us  <  1 4  wks 
Ob  us  <  14  wks 
Obus<  14  w«(s 
Ob  us  >/>  14  wks.  sngi  letua 
Ob  us  >/•  14  wks.  sr>gl  lelus 
Ob  us  >/=  14  wks.  sngi  letus 
Ob  us  w^  14  wks.  addi  lelus 
Ob  us  W:  14  wks  addl  letus 
Ob  us  Wc  14  wks  addl  letua 
Ob  us.  detailed,  sngi  letus  ... 
Ob  us.  detailed,  sngi  letus  ... 
Ob  us.  detailed,  sngi  letus  ... 
Ob  us.  detailed,  addl  letus  ... 


single  letus  ... 
single  letus  ... 
addl  letus  ..... 

addl  lelus  

addl  letus  


Ptwstoan         Non- 
Work  Facility 
RVUs^       PE  RVUs 


000 
000 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
000 
063 
0.63 
000 
0.94 
094 
000 
066 
0.66 
000 
0.6« 
066 
000 
0.54 
0.54 
000 
054 
0.54 
0.00 
057 
0.57 
000 
0.56 
056 
000 
055 
055 
000 
054 
0.54 
000 
081 
0.81 
000 
0.59 
0.59 
000 
074 
074 
0.00 

asa 

058 
000 
074 
074 
000 
1  13 
1  13 
000 
099 
099 
000 
083 
083 
000 
099 
099 
000 
096 
098 
0.00 
190 
190 
000 
178 


000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
1.66 
025 
Ml 
259 
041 
2.18 
254 
030 
2.24 
280 
0.30 
250 
213 
0.25 
188 
1  86 
0.25 
161 
2.42 
025 
217 
160 

0  19 

1  41 
149 

0  19 

1  30 
122 
018 
104 

2  24 
026 
196 
161 
020 
141 
221 
025 
1.96 
1.61 
0.20 
141 
221 
025 
196 
1  76 
036 
141 
140 
036 
104 
101 
030 
071 
244 
035 
209 
140 
036 
104 
419 
068 
351 
1  69 


FactMy 

PE 
RVUs 


Mal- 
practice 
RVUs 


Total  '  °'^' 


000 
000 
000 
000 
000 
000 
000 

aoo 

000 

000 

000 
HA 

025 
NA 
NA 

041 
NA 
NA 

OX 
NA 
NA 

030 
NA 
NA 

025 
NA 
NA 

025 
NA 
NA 

025 
NA 
NA 

0  19 
NA 
NA 

019 
NA 
NA 

018 
NA 
NA 

028 
NA 
NA 

020 
NA 
NA 

025 
NA 
NA 

020 
NA 
NA 

025 
NA 
NA 

035 
NA 
NA 

036 
NA 
NA 

030 
NA 
NA 

035 
NA 
NA 

036 
NA 
NA 

068 
NA 
NA 


000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

010 

003 

0.07 

006 

002 

006 

009 

0  01 

008 

009 

001 

006 

007 

001 

006 

007 

001 

006 

008 

0.01 

0  07 

009 

002 

007 

0.08 

002 

006 

006 

003 

005 

013 

004 

009 

010 

003 

007 

012 

003 

009 

010 

0.03 

007 

012 

003 

009 

Oil 

004 

007 

014 

004 

0  10 

0  14 

004 

010 

014 

004 

0  10 

025 

0  07 

018 

051 

0  15 

036 

046 


000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
239 
091 
148 
3.61 
137 
224 
329 
097 
232 
3.55 

0  97 
258 
274 
080 
194 
247 
080 

1  67 
307 
083 
224 
225 
077 

1  48 

2  12 

0  76 

1  36 
1  84 
075 
109 
318 
113 
205 
230 
082 
148 
3.07 
102 
206 
229 
081 
148 
307 
102 
205 
300 
152 
148 
253 
1  39 
1  14 
198 
1  17 
081 
357 
1  38 
219 
263 
1  41 
122 
660 
273 
387 
393 


000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 
NA 

091 
NA 
NA 

1  37 
NA 
NA 

097 
NA 
NA 

097 
NA 
NA 

080 
NA 
NA 

080 
NA 
NA 

083 
NA 
NA 

077 
NA 
NA 

076 
NA 
NA 

075 
NA 
NA 

1  13 
NA 
NA 

082 
NA 
NA 

1  02 
NA 
NA 

081 
NA 
NA 

1  02 
NA 
NA 

1  52 
NA 
NA 

1.39 
NA 
NA 

1  17 
NA 
NA 

1  38 
NA 
NA 

1  41 
NA 
NA 

273 
NA 
NA 
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Gk)bal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 

2ZZ 

zzz 

XXX 
XXX 
XXX 

zzz 
zzz 

zzz 

XXX 
XXX 
XXX 

zzz 


CPTV     , 
HCPCS^ 

MOD 

St 

76812 

26  

A 

76812    ... 

TC  .... 

A 

76815  .... 

A 

76815  .... 

26 

A 

76815  .... 

TC  .... 

A 

76816  .... 

A 

76816  .... 

26  

A 

76816      . 

TC  ... 

A 

76817 

A 

76817  .... 

26  

A 

76817  .... 

TC  .... 

A 

76818  .... 

A 

76818  .... 

26' 

A 

76818    . . 

TC    ... 

A 

76819 

A 

76819    ... 

26 

A 

76819  .... 

TC  .... 

A 

76825 

A 

76825     .. 

26  

A 

76825 

TC  .... 

A 

76826 

A 

76826    . 

26 

A 

76826  .... 

TC  .... 

A 

76827  .... 

A 

76827     .. 

26 

A 

76827    ... 

TC  .... 

A 

76828 

A 

76828 

26 

A 

76828  .... 

TC  .... 

A 

76830  .... 

A 

76830  .... 

26 

A 

76830  .... 

TC  .... 

A 

76831     . 

A 

76831 

26  

A 

76831   .... 

TC  .... 

A 

76856  .... 

A 

76856  .... 

26' 

A 

76856  .... 

TC  .... 

A 

76857 

A 

76857    ... 

26  

A 

76857  .... 

TC  .... 

A 

76870  .... 

A 

76870  .... 

26  

A 

76870  .... 

TC  .... 

A 

76872 

A 

76872 

26  

A 

76872 

TC    ... 

A 

76873  .... 

A 

76873  .... 

26 

A 

76873  .... 

TC  .... 

A 

76880    ... 

A 

76880 

26  

A 

76880 

TC  .... 

A 

76885 

A 

76885  .... 

26 

A 

76885  .... 

TC  .... 

A 

76886  .... 

A 

76886 

26 

A 

76886     . 

TC    ... 

A 

76930  .... 

A 

76930  .... 

-26 

A 

76930  .... 

TC  .... 

A 

76932  ..  . 

A 

76932     ■ 

26 

A 

76932 

TC  .... 

A 

76936  .... 

A 

76936  .... 

26 

A 

76936  .... 

TC  .... 

A 

76941   .... 

A 

76941 

26  

A 

76941    . 

TC  .... 

A 

76942  .... 

A 

76942  .... 

26 

A 

76942  .... 

TC  ... 

A 

76945  .... 

A 

Description 


Ob  us,  detailed,  addl  fetus 

Ob  us,  detailed,  addl  fetus 

Ob  us,  limited,  fetus(s)  

Ob  us,  limited.  tetus(s)  

Ob  us.  limited  fetus(s)  

Ob  us,  follow-up  per  fetus , 

Ob  us  follow-up  per  tetus  

Ob  us   follow-up   pef  tetus  

Transvaginal  us  obstetric  

Transvaginal  us  obstetric  

Transvaginal  us   obstetric  

Felai  Diopnys  protiie  w  nst  

Fetal  bioptiys  profile  w  nst  

f-etal  bioptiys  profile  w  nst   

Fetai  biopnys  prof''  a  c  nst  

Fetal  biophys  protr  w  c  nst  

Fetal  bioptiys  profn  w  o  nst  

Ectio  exam  o*  fetal  heart  

Echo  exam  of  fetal  heart  

Echo  exam  of  fetai  heart  

EclK>  exam  of  feta:  heart  

Ecfx)  exarr  of  fetal  heart  

Echo  exam  ot  fetal  heart. 

Echo  exam  of  tetal  heart 

Echo  exam  of  fetal  heart 

Echo  exam  ol  tetal  heart 

Echo  exam  ol  fetal  heart 

Echo  exam  of  fetal  heart 

EctK)  exam  of  fetal  heart 

Transvaginal  us  non-ob  

Transvaginal  us,  non-ob 

Transvaginal  us,  non-ob 

EcfK)  exam,  uterus  

Echo  exam,  uterus  

Echo  exam,  uterus  

Us  exam,  pelvic,  complete  

Us  exam,  pelvk:,  connplete  

Us  exam,  pelvic,  complete  

Us  exam,  pelvic,  limited  

Us  exam,  pelvic,  limited  

Us  exam,  pelvk;,  limited  

Us  exam,  scrotum  

Us  exam,  scrotum  

Us  exam,  scrotum  

EctK)  exam,  transrectal  

Echo  exam  transrectal  

Ecfx)  exam,  transrectal  

Ecfiograp  trans  r,  pros  study  .. 
EclK>grap  trans  r.  pros  study  .. 
EctK)grap  trans  r.  pros  study  .. 

Us  exam,  extremity  

Us  exam  extremity  

Us  exam  extremity  

Us  exam  infant  flips,  dynamic 
Us  exam  infant  hips,  dynamic 
Us  exam  infant  nips  dynamic 
Us  exam  infant  hips  static     ... 

Us  exam  infant  hips  static  

Us  exam  infant  hips  static  

Echo  guide  cardiocentesis  . ... 
Echo  guide  cardiocentesis  .... 
Echo  guide,  cardkxentesis  .... 
Echo  guide  for  heart  biopsy  ... 
EctK)  guide  for  heart  biopsy  .. 
Ect)o  gukje  lor  heart  biopsy  .. 
Echo  guide  lor  artery  repair  ... 
Echo  guide  for  artery  repair  .. 
EctK)  guide  for  artery  repair  .. 
Echo  guide  tor  transfusion      . . 

Echo  guide  for  transfusion  

Echo  guide  for  transfusion  

Echo  guide  lor  biopsy  

Echo  guide  lor  biopsy  

Echo  guide  lor  biopsy  

Echo  guide,  villus  sampling  .... 


Physician 
Work 
RVUs3 


Non- 
Facility 
PE  RVUs 


Facility  Mai-  Non- 

PE  Practice        Facility 

RVUs  RVUs      I      Total 


Facility 
Total 


Gk)bal 


1.78 

0.65 

0.65 

0.12 

255 

2  55 

777 

0.00 

1.04 

NA 

0.34 

1.38 

NA 

ZZZ 

065 

1.65 

NA 

0.09 

239 

NA 

XXX 

(r65 

0.24 

0.24 

002 

0.91 

091  ! 

XXX 

0.00 

1.41 

NA 

0.07 

1  48 

NA 

XXX 

0.85 

1.43 

NA 

0  07 

2.35 

NA 

XXX 

085 

0.33 

0.33 

0.02 

1.20 

1.20 

XXX 

000 

1.10 

NA 

005 

1.15 

NA 

XXX 

075 

1  79 

NA 

007 

2.61 

NA 

XXX 

075 

028 

0.28 

0.02 

1.05 

105 

XXX 

000 

1.51 

NA 

005 

1.56 

NA 

XXX 

1  05 

2.01 

NA 

012 

318 

NA 

XXX 

1.05 

0.40 

040 

0.04 

149 

149 

XXX 

0.00 

1.61 

NA 

0.08 

169 

NA 

XXX 

0.77 

1.90 

NA 

010 

277 

NA 

XXX 

0.77 

0.29 

029 

002 

1  08 

1.08 

XXX 

000 

1.61 

NA 

008 

1.69 

NA 

XXX 

1.67 

2.58 

NA 

015 

440 

NA 

XXX 

1.67 

0.62 

062 

006 

2.35 

235 

XXX 

0.00 

1.96 

NA 

009 

205 

NA 

XXX 

083 

1.01 

NA 

007 

1.91 

NA 

XXX 

0.83 

0.30 

0.30 

0.03 

1.16 

1  16 

XXX 

000 

0.71 

NA 

004 

075 

NA 

XXX 

058 

1.93 

NA 

012 

263 

NA 

XXX 

058 

0.22 

0.22 

002 

0.82 

0.82 

XXX 

000 

1.71 

NA 

010 

181 

NA 

XXX 

0  56 

1.32 

r^ 

0.09 

1.97 

NA 

XXX 

056 

0.22 

022 

002 

0.80 

0.80 

XXX 

0.00 

1.10 

NA 

007 

1.17 

NA 

XXX 

069 

1.75 

NA 

0.11 

255 

NA 

XXX 

069 

0.24 

0.24 

0.03 

0.96 

096 

XXX 

0.00 

1.51 

NA 

0.08 

1.59 

NA 

XXX 

0.72 

1.77 

NA 

010 

2.59 

NA 

XXX 

0.72 

0.26 

0.26 

002 

1.00 

1.00 

XXX 

000 

1  51 

NA 

0.08 

1  59 

NA 

XXX 

oaq 

1.75 

NA 

0.11 

2.55 

NA 

XXX 

0  69 

0.24 

0.24 

0.03 

0.96 

096 

XXX 

000 

1.51 

NA 

008 

1.59 

NA 

XXX 

0.38 

209 

NA 

0.07 

2.54 

NA 

XXX 

0.38 

0.13 

013 

0.02 

0.53 

0.53 

XXX 

000 

1  96 

NA 

0.05 

2  01 

NA 

XXX 

0.64 

1  73 

NA 

011 

248 

NA 

XXX 

064 

0.22 

0.22 

0.03 

0.89 

089 

XXX 

000 

1.51 

NA 

0.08 

1  59 

NA 

XXX 

0.69 

1.81 

NA 

012 

2  62 

NA 

XXX 

0  69 

0.23 

023 

004 

0.96 

096 

XXX 

000 

1.58 

NA 

0.08 

1.66 

NA 

XXX 

1.55 

2.61 

NA 

0.21 

4.37 

NA 

XXX 

155 

0.52 

052 

0.06 

215 

215 

XXX 

000 

209 

NA 

013 

2.22 

NA 

XXX 

0.59 

1.61 

NA 

010 

230 

NA 

XXX 

0.59 

0.20 

020 

0.03 

082 

082 

XXX 

0.00 

1.41 

NA 

0.07 

1.48 

NA 

XXX 

0  74 

1.76 

NA 

0.11 

2.61 

NA 

XXX 

074 

0.25 

0.25 

0.03 

1.02 

102 

XXX 

000 

1.51 

NA 

0.08 

1.59 

NA 

XXX 

0.62 

162 

NA 

010 

2.34 

NA 

XXX 

0.62 

021 

0.21 

003 

086 

0.86 

,            XXX 

000 

1.41 

NA 

0.07 

148 

NA 

1            XXX 

0  67 

1.77 

NA 

010 

2.54 

NA 

XXX 

067 

0.26 

0.26 

002 

0.95 

095 

XXX 

0.00 

1.51 

NA 

0.08 

1.59 

1^ 

XXX 

0.67 

1.77 

NA 

010 

254 

NA 

XXX 

0.67 

0.26 

0.26 

002 

0.96 

095 

XXX 

000 

1.51 

NA 

0.08 

1  59 

NA 

XXX 

1.99 

6.95 

NA 

039 

9.33 

NA 

XXX 

1  99 

0.68 

068 

Oil 

278 

278 

XXX 

0.00 

6.27 

NA 

0.28 

655 

NA 

XXX 

1  34 

2.01 

NA 

013 

348 

NA 

XXX 

1  34 

049 

049 

0.06 

1.89 

1  89 

XXX 

OjOO 

1  52 

NA 

007 

1  59 

NA 

XXX 

0.67 

3.18 

NA 

012 

397 

NA 

XXX 

0.67 

0.23 

0.23 

0.04 

0.94 

094 

1            XXX 

000 

295 

NA 

008 

303 

NA 

XXX 

0.67 

1.75 

NA 

010 

252 

NA 

XXX 

'  CPT  codM  and  dMcnpront  only  ar*  cofiynghl  2002  Amancan  Madical  AsaoctMnn  Al  Rights  R«Mn>M  Appkcabl*  FARS/DFARS  Aoply 
'  Copyngrn  2002  Ainancan  Dental  AssocMMion  Al  nghn  laaaryd. 
> « Indcataa  RVUt  ara  not  uaat)  lor  MaOcara  paymant 


'  CPT  codes  and  descrH)tK>ns  only  are  copynght  2002  Amencan  Medical  Association  All  Rigrrts  Resen/ed  Applicable  FARS/DFARS  Apply. 
•Copynght  2002  Amencan  Derrtal  Association  All  nghts  reserved 
'  ♦  Indicates  RVUs  are  not  used  tor  Medicare  payment 
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Addendum  B.— Relative  Value  Units  (RVUSj  am  related  Information— Continued 


CPTV 
HCPCS» 

MOO 

S 

76945 

26 

A 

76945 

tc 

A 

76946 

A 

76946 

26 

A 

76946 

TC 

A 

76948 

A 

76948 

26 

A 

76948 

TC 

A 

76950 

A 

76950 

26 

A 

76950 

TC 

A 

76965 

A 

76965 

26 

A 

76965 

TC 

A 

76970 

A 

76970 

26 

A 

76970 

TC 

A 

76975 

A 

76975 

26  

A 

76975  ... 

TC 

A 

76977  . 

A 

76977 

26 

A 

76977 

TC 

A 

76986 

A 

76986 

26 

A 

76986 

TC  . 

A 

76999 

C 

76999 

26 

C 

76999 

TC 

C 

77261 

A 

77262  . 

A 

77263 

A 

77280 

A 

77290 

26 

A 

77280 

TC 

A 

77285 

A 

77285 

26 

A 

77285 

TC 

A 

77290 

A 

77290 

26 

A 

77290 

TC 

A 

77295 

A 

77295 

26 

A 

77295 

TC 

A 

77299 

C 

77299 

26 

C 

77299 

TC 

C 

77300 

A 

77300 

26 

A 

77300 

TC 

A 

77301 

A 

77301 

26 

A 

77301 

TC 

A 

77305 

A 

77305 

26 

A 

77306 

TC 

A 

77310 

A 

77310 

26 

A 

77310 

TC 

A 

77315 

A 

77315 

26 

A 

77315 

TC 

A 

77321  . 

A 

77321 

26 

A 

77321 

TC 

A 

77326 

A 

77326 

26 

A 

77326 

TC 

A 

77327 

A 

77327 

26 

A 

77327 

TC 

A 

77328 

A 

77328 

26 

A 

77328   . 

TC  ... 

A 

77331  .... 

A 

Status 


Oescnption 


Echo  guide.  vAm  tmmpkna  ■■■■ 
Echo  guKto.  vMus  sainplmg  .... 
EchoguKle  hx  aminocaol— ii 
Echo  guide  tor  emniocenleaig 
EctK)  guKle  tor  amriKxantaeiB 

EctK>  guide,  ova  aapwalinn 

Echo  guide,  ova  aapratioo 

Echo  guide,  ova  aspiration 

Echo  guidance  radnttierapy  ... 
Echo  guidance  radiottwrapy  ... 
Echo  guidance  radiottiarapy  .. 
Echo  guidarK:e  radiotherapy  .. 
EctK)  guidance  radiotherapy  ... 
Echo  guidance  radiotherapy  ... 

Ultrasound  exam  lollow-up 

Ultrasound  exam  tonow-up 

UKrasound  exam  fottowup 

Gl  endoscopic  ultrasound  

Ql  endoscopic  ultrasourKt  

Ql  endoscopic  ultrasound  

Us  bone  density  measure  

Us  bone  density  measure  

Us  bone  density  measure  

Ultrasound  guide  mlraoper  

Ultrasound  guide  mtraoper  

Ultrasourxl  guide  mtraoper  

Echo  examination  procedure  .. 
EctV)  examination  procedure  .. 
EctK)  examination  procedurs  .. 

Radiation  Ihsrapy  pianmrtg  

RadMion  ttwrapy  planrw>g  

Radiation  ttierapy  planning  

Set  radiation  itierapy  field  

Sat  radMlion  therapy  field  

Sat  radiation  therapy  field  

Sat  radMion  therapy  field  

Sal  radtalton  therapy  field    

Sa(  radWton  therapy  held  

Sal  fadhOon  than^  Md  

Sat  radlatton  thari<>y  llatd  

Sal  radMan  therapy  Md  

Sal  radtabon  therapy  Md  

Sal  radMion  therapy  held  

Sal  radlatton  therapy  held  

RadMion  therapy  planning  ..... 
Radlatton  therapy  planning  .„.. 

Radlatton  therapy  ptarwung  

Radlabon  therapy  doee  plan  ... 
Radiabon  therapy  doee  plan  ... 
Radtation  therapy  dose  plan 
Radiotherapy  dose  plan,  imrt 
Radiolherapy  dose  plan  imrt 
Radiotherapy  dose  plan  imri 

TsMx  isodoss  plan  simpie 

Tetotx  Modoae  plan  sin«ple  ...„, 

Teletx  isodose  plan  simple 

TsMx  isodose  plan  mtermad  .. 
TeMx  isodose  plan  mtermed 
TeMx  isodose  plan  mtermed 
Telelx  isodose  plan  complax  ... 
Teletx  isodose  plan  complas  ... 
Teletx  leodoee  plan  cxxnptax  ... 

Spedai  Melx  port  plan    

Special  lelstx  port  plan      

Special  Melx  port  plan     

Bractiytx  isodose  calc  s«np 

Brachytx  isodose  calc  sanp 

Bradiytx  isodose  calc  smnp 

Brachytx  isodose  calc  mterm  . 
Bractiytx  isodose  calc  intarm  .. 
Bradiytx  isodoae  calc  mierm  .. 
Brachytx  isodose  plan  compl 
Brachytx  isodose  plan  cornpi 
Brachytx  isodoae  plan  compl  .. 
SpecM  radiation  dosin^ry  


1 

PtiySKian  I       Non- 
Work      I     Faolity 
RVUs^       PE  RVUs 


067 
000 
038 
038 
0.00 
0.38 
0.38 
0.00 
0.58 
0.58 
0.00 
1.34 
1.34 
000 
040 
0.40 
0.00 
0.81 
081 
000 
0.05 
005 
000 
120 
120 
000 
000 
000 
000 
139 
211 
3.14 
070 
070 
000 
105 
105 
000 
156 
1.56 
000 
457 
457 
000 
000 
000 
000 
062 
062 
000 
800 
800 
000 
070 
070 
0.00 
105 
105 
000 
156 
156 
000 
095 
095 
000 
093 
093 
000 
130 
139 
000 
209 
2.09 
0.00 
087 


023 
1  52 
165 
014 
151 
164 
013 
1  51 
150 
020 
1  30 
599 
0.45 
554 
1  18 
014 
104 
1  80 
029 
1  51 
084 
002 
082 
302 
041 
261 
000 
000 
000 
054 
080 
1  17 
369 
024 
345 
590 
036 
554 
701 
053 
648 

29  36 
154 

27  81 
000 
000 
000 
1  54 
021 
1  33 

30  92 
311 

27  81 
209 
024 
185 
268 
036 
232 
318 
053 
266 
434 
032 
402 
266 
031 
235 
392 
047 
345 
565 
071 
494 
080 


FaoMy  Mai 

PE  Practice 

RVUs  RVUs 


023 

NA 
NA 

014 
NA 
NA 

0.13 
NA 
NA 

020 
NA 
NA 

045 
NA 
NA 

014 
NA 
NA 

029 
NA 
NA 

002 
NA 
NA 

041 
NA 

000 

000 

000 

054 

080 

1  17 
NA 

024 
NA 
NA 

036 
NA 
NA 

053 
NA 
NA 

1  54 
NA 

000 

000 

000 
NA 

021 
NA 
NA 

311 
NA 
NA 

0  24 
NA 
NA 

036 
NA 
NA 

0  53- 
NA 
NA 

032 
NA 
NA 

031 
NA 
NA 

047 
NA 
NA 

071 
NA 
NA 


003 
007 
009 
0.01 
008 
010 
002 
0.08 
009 
003 
006 
031 
007 
0.24 
007 
002 
005 
Oil 
003 
008 
0.05 
001 
004 
019 
007 
012 
000 
000 
000 
006 
009 
013 
018 
003 
015 
029 
004 
0.25 
0.36 
006 
029 
1  41 
018 
1  23 
000 
000 
000 
009 
003 
006 
1  41 
018 
123 
012 
003 
009 
0  15 
004 
Oil 
018 
006 
0  12 
021 
O04 
017 
015 
004 
Oil 
0  21 
006 
015 
030 
009 
021 
006 


Non- 

FaoMy 

Total 


093 
1  59 
212 
053 
1  59 
212 
053 
159 
217 
081 
1  36 
7.64 
1  86 
578 
165 
056 
109 
272 
1  13 
1  59 
094 
008 
086 
441 

1  68 

2  73 
000 
000 
000 
1  99 
300 
444 
4.57 
097 
360 
724 
1  45 
5  79 
892 
215 
677 

35  33 
6.29 

29  04 
000 
000 

0  00  i 
2.25 
086 
139 

40  33 
1129 
29  04 
291 
097 
194 
388 
145 
243 
492 
215 
277 
550 

1  31 
419 
374 
128 
246 
552 
192 
360 
804 
289 
5.15 
1  73 


Facility 
Total 


093 

NA 

NA 

053 

NA 

NA 

053 

NA 

NA 

081 

NA 

NA 

1.86 

NA 

NA 

056 

NA 

NA 

1  13 

NA 

NA 

008 

NA 

NA 

1  68 

NA 

000 

000 

000 

1.99 

300 

444 

NA 

097 

NA 

NA 

1  45 
NA 
NA 

2  15 
NA 
NA 

629 
NA 

000 

000 

000 
NA 

086 
NA 
NA 
11  29 
NA 
NA 

097 
NA 
NA 

1  45 
NA 
NA 

215 
NA 
NA 

1  31 
NA 
NA 

1  28 
NA 
NA 

192 
NA 
NA 

289 
NA 
NA 


Global 


CPTV 
HCPCS2 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


77331  .... 

77331  .... 

77332  .... 
77332  ... 

77332  ..  . 
77333 

77333  ..  . 

77333  .... 

77334  . .. 
77334 
77334 
77336  .. 
77370  ... 
77399  .... 
77399  .... 
77399  ... 
77401  . 
77402 

77403  ... 

77404  .... 
77406  .... 
77407 
77408 
77409  ..  . 

77411  .. 

77412  .... 

77413  ... 

77414  .... 

77416  ... 

77417  .... 

77418  ... 
77427  ... 

77431  ... 

77432  ... 
77470  ... 
77470  .. 
77470  ... 
77499  ... 
77499  ... 
77499  ... 
77520  ... 

77522  ... 

77523  ... 
77525  ... 
77600  ... 
77600  .. 
77600  .. 
77605  .. 
77605  ... 
77605  . . 
77610  ... 
77610  ... 
77610  ... 
77615  ... 
77615  ... 
77615  . 
77620  . 
77620  .. 
77620  ... 
77750  .. 
77750  ... 
77750  ... 
77761  ... 
77761  .. 

77761  ... 

77762  ... 
77762  . 
77762  . 
77763 
77763 
77763 
77776 
77776 

77776  .. 

77777  .. 


MOD 


26  . 
TC 

26  . 
TC 

26  . 
TC 

26 
TC 

26  . 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 

TC 

26 

TC 

26 
TC 

26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 
A 
C 
C 
C 
C 
C 
C 
C 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Special  radiation  dosimetry  

Special  radiation  dosimetry  

Radiation  treatment  aid(s)  

Radiation  treatment  aidjs)  

Radiation  treatment  aid(s) 

Radiation  treatment  aid(s)  

Radiation  treatment  aid(s)  

Radiation  treatment  aid{s)  

Radiation  treatment  aid(s)  

Radiation  treatment  aid(s)  

Radiation  treatment  aid(s)  

Radiation  physics  consult 

Radiation  physics  consuK 

External  radiation  dosimetry 

External  radiation  dosimetry 

External  radiation  dosimetry 

Radiation  treatment  delivery  .... 
Radiation  treatment  delivery  .... 
Radiation  treatment  delivery  .... 
Radiation  treatment  delivery  .... 
Radiation  treatment  delivery  .... 
Radiation  treatment  delivery  .... 
Radiation  treatment  delivery  .... 
Radiation  treatment  delivery  .... 
Radiation  treatment  delivery  .... 
Radiation  treatment  delivery  .... 
Radiation  treatment  delivery  .... 
Radiation  treatment  delivery  .... 
Radiation  treatment  delivery  .... 

Radiology  port  tilm(s)  

Radiation  tx  delivery,  imrt 

Radiation  tx  management.  x5  .. 
Radiation  therapy  management 

Stereotactic  radiation  trmt  

Special  radiation  treatment   

Special  radiation  treatment  

Special  radiation  treatment  

Radiation  therapy  managenrient 
Radiation  therapy  management 
Radiation  therapy  management 
Proton  trmt.  simple  w/o  comp 

Proton  trmt,  simple  w/comp  

Proton  trmt,  intermediate     

Proton  treatment,  complex  

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment  

Infuse  radioactive  materials  .... 
Infuse  radioactive  materials  .... 
Infuse  radioactive  materials  .... 

Apply  intrcav  radial  simple  

Apply  intrcav  radiat  simple    

Apply  intrcav  radiat  simple  

Apply  intrcav  radiat  interm   

Apply  intrcav  radial  interm  

Apply  intrcav  radiat  interm  

Apply  Intrcav  radiat  compl    

Apply  intrcav  radial  compl  

Apply  intrcav  radiat  compl  

Apply  inlerstit  radiat  simpi  

Apply  interstit  radiat  simpI  

Apply  interstit  radiat  simpI  

Apply  interstit  radiat  inter  


Physician 
Work 
RVUs^ 


0.87 
0.00 
0.54 
0.54 
0.00 
0.84 
0.84 
0.00 
1.24 
124 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
3.31 
1.81 
7.93 
2.09 
2.09 
0.00 

0:00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.56 
1.56 
0.00 
2.09 
2.09 
0.00 
1.56 
1.56 
0.00 
2.09 
2.09 
0.00 
1.56 
1.56 
0.00 
4.91 
4.91 
0.00 
3.81 
3.81 
0.00 
5.72 
5.72 
0.00 
8.57 
8.57 
0.00 
4.66 
4.66 
0.00 
7.48 


Non- 
Facility 
PE  RVUs 


Facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


Non- 
Facility 
Total 


Facility 
Total 


Global 


0.30 
0.50 
1.51 
0.18 
1.33 
2.18 
0.29 
1.89 
3.65 
0.42 
3.23 
2.97 
3.47 
0.00 
0.00 
0.00 
1.76 
1.76 
1.76 
1.76 
1.76 
2.06 
2.08 
2.08 
2.08 
2.32 
2.32 
2.32 
232 
0.59 
17.97 
1.12 
0.71 
3.06 
11.81 
0.71 
11.10 
0.00 

o.od 

0.00 
0.00 
0.00 
0.00 
0.00 
3.57 
0.53 
3.04 
4.75 
0.71 
4.04 
3.57 
0.53 
3.04 
4.75 
0.71 
4.04 
3.58 
0.54 
3.04 
3.00 
1.67 
1.33 
3.64 
1.14 
2.50 
5.51 
1.92 
3.59 
7.35 
2.88 
4.47 
3.15 
0.98 
2.17 
670 


0.30 

NA 

NA 

0.18 

NA 

NA 

0.29 

NA 

NA 

0.42 

NA 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.12 

071 

3.06 

NA 

0.71 

NA 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

NA 

0.53 

NA 

NA 

0.71 

NA 

NA 

053 

NA 

NA 

0.71 

NA 

NA 

054 

NA 

NA 

1.67 

NA 

NA 

1  14 

NA 

NA 

1.92 

NA 

NA 

288 

NA 

NA 

0.98 

NA 

NA 


0.04 

0.02 

0.08 

0.02 

006 

013 

004 

0.09 

019 

0.05 

014 

0.13 

015 

0.00 

0.00 

000 

009 

0.09 

009 

009 

0.09 

010 

010 

0.10 

010 

011 

Oil 

0.11 

0.11 

0.03 

Oil 

014 

007 

0,33 

0,58 

0,09 

049 

0.00 

0,00 

0.00 

000 

000 

0,00 

0,00 

0,21 

008 

0.13 

0,31 

013 

018 

0,20 

007 

013 

0,27 

009 

0,18 

019 

006 

0,13 

023 

017 

006 

0,28 

016 

012 

0,38 

0,22 

016 

053 

0,34 

019 

035 

0,24 

Oil 

0,50 


1.21 
052 
213 
074 
1.39 
315 

I  17 
1.98 
508 
1.71 
3.37 
3.10 
3.62 
000 
0,00 
0,00 
185 
1  85 
1  85 
1  85 
185 
218 
218 
218 
218 
2,43 
243 
243 
243 
0.62 

18.08 
4  57 
259 

1132 

1448 
289 

11.59 
000 
000 
0.00 
000 
0,00 
000 
0,00 
5,34 
2,17 
317 
715 
293 
4,22 
533 
216 
317 
711 
289 
4  22 
533 
216 
3,17 
814 
675 
1  39 
773 
511 
262 

II  61 
786 
375 

16  45 
11  79 
466 
816 
5,88 
228 
1468 


1.21 
NA  I 
NA 

0.74 
NA 
NA 

1  17 
NA 
NA 

1,71 

NA 

NA 

NA 

0,00 

000 

0,00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4,57 

2,59 

11,32 

NA 

2,89 

NA 

000 

000 

000 

000 

000 

0  00 

0.00 

NA 

2.17 

NA 

NA 

2  93 
NA 
NA 

2.16 
NA 
NA 

2  89 
NA 
NA 

216 
NA 
NA 

675 
NA 
NA 

5,11 
NA 
NA 

786 
NA 
NA 
11,79 
NA 
NA 

588 
NA 
NA 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 
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Addendum  b 


i<.^. 


;  ivE  Value  Units  (RVUS)  and  Related  Information — Contmuea 


CPTV 
HCPCS' 


77777 

77777  . 

77778  . 
77778 
77778 
77781  ..  . 
77781  ... 
77781  .... 
77782 
77782 
77782 
77783 
77783   . 

77783  ... 

77784  . 
77784  .. 
77784 
77789 
77789 
77789 
77790  . 
77790 
77790 
77799 
77799 
77799 
78000 
78000 
78000 
78001  . 
78001  .. 
78001  .... 
78003  .... 
78003 
78003 
78006 
78006 
78006 
78007  . ... 
78007  .. 
78007 
78010  . . 
78010  .  . 

78010  .... 

78011  ... 
78011  . 
78011  .. 
78015  ... 
78015 

78015  .... 

78016  ..  . 
78016  .  . 
78016  .. 
78018 
78018  . 
78018  .... 
78020  . 
78020 
78020 
78070 
78070 
78070 
78075  .  . 
78075   . 
78075  . 
78099 
78099 
78099 
78102 
78102 
78102 
78103  . 
78103 

78103  ..  . 

78104  .... 


MOO 


26 
TC 

26 

TC 

26 
TC 

26 
TC 

26 
TC 

26 

TC 

26 
TC 

26 

TC 

26 
TC 

26 

TC 

26 
TC 

26 

TC 

26 
TC 

26 
TC 

26 
TC 

26 

TC 

26 
TC 

26 
TC 

26 
TC 

26. 
TC 

26 
TC 

26 
TC 

26 
TC 


26 
TC 


26 
TC 


Status 


Doscnption 


Apply  interstil  radtat  inter  

AJjpty  interstit  rad>at  inter 

Apply  interstit  radial  compi  

Apply  interstit  radiat  compI  

Apply  interstit  radiat  compI  

High  intensity  brachytherapy  , 

Higti  intensify  brachyttierapy  

Higfi  intensity  brachyttierapy  

High  intensity  brachytherapy  , 

High  intensity  brachytherapy  

High  intensity  brachytherapy  

High  intensity  brachytherapy  

High  intensity  brachytherapy 

High  intensity  brachytherapy  

High  intensity  brachytherapy j 

High  intensity  brachytherapy 

High  intensity  brachytherapy 

Apply  surface  radiation 

Apply  surface  radiation 

Apply  surface  radiation 

Radiation  handling 

Radiation  handling    

Radiation  handling      

Radium/radioisotope  therapy  

Radium/radioisotope  therapy  

Radiurrvlradioisotope  therapy  

Thyroid. i single  uptaKe    

Thyroid  J  single  uptake  

Thyroid/  single  uptake  

ThyroM.  multiple  uptakes  

Thyrdb.  multiple  uptakes  

Thyoid.  multiple  uptakes  

yroid  suppress/stimul    

hyroid  suppress/stimul  

ThyroKl  suppress/stimul  

Thyroid  imaging  with  uptake  

Thyroid  imjiging  with  uptake  

Thyroid  imaging  with  uptake  

Thyroid  image,  mult  uptakes  ? 

Thyroid  image  mult  uptakes  

Thyroid  image  mult  uptakes  

Thyroid  imaging  

Thyroid  imaging  

Thyroid  imaging     

Thyroid  imaging  with  flow  

Thyroid  imaging  with  flow  

Thyroid  imaging  with  How   -. 

Thyroid  met  imaging     

Thyroid  met  imaging 

Thyroid  met  imaging  

Thyroid  met  imaging/studies  

Thyroid  mel  imaging/studies  

Thyroid  met  irrwging/studies  .7. 

Thyroid  met  imaging  txxJy 

Thyroid  met  imaging  body  

Thyroid  met  imaging  body 

Thyroid  met  uptake  

Thyrotd  met  uptake       

Thyroid  met  uptake       _. 

Parathyrotd  nuclear  imaging „.... 

Parathyroid  nuclear  imagir)g  « 

Parathyroid  nuclear  imaging  

Adrenal  nuclear  inuiging       

Adrenal  nuclear  imaging        

Adrenal  nuclear  mnagrng      

Endocnne  nuclear  procedure  

ErxJocnne  nuclear  procedure  

Endocnne  nuclear  procedure  

Borte  marrow  imaging   ltd    

Bone  narrow  imaging  ltd    

Borw  marrow  imaging  Nd    „ 

Bone  marrow  imaging  muB  

Bone  nwrrow  imaging,  mull  _.... 

Bone  marrow  imaging,  mult  

Bone  marrow  imaging.  Ixxly  „. 


Ph' 


lystcian 
WofV 
RVUs^ 


748 
000 
11  19 
11.19 
0.00 
1.66 
1  66 
000 

Z4g 

2.49 
0.00 
3.73 
373 
000 
561 
561 
000 
1.12 
1.12 
000 
1.06 
1.05 
0.00 
0.00 
0.00 
0.00 
0.19 
0.19 
0.00 
0.26 
0.26 
0.00 
0.33 
0.33 
0.00 
0.49 
0.49 
0.00 
0.50 
0.50 
000 
0.39 
0.39 
0.00 
0.45 
0.45 
0.00 
0.67 
0.67 
0.00 
0.82 
082 
0.00 
0.86 
0.86 
000 
060 
060 
000 
082 
082 
000 
074 
074 
000 
0.00 
000 
000 
0.56 
056 
0.00 
075 
075 
000 
080 


Non- 

FaciNty 

PE  RVUs 


248 
422 

888 
3.77 
5.11 
20  79 
057 
20.22 
2107 
085 
20.22 
2148 
126 
20  22 
2211 
189 
20.22 
0.84 
039 
045 
0.86 
0.36 
0.50 
000 
0.00 
000 
1.04 
0.07 
0.97 
1.39 
0.09 
1.30 
1.06 
0.11 
0.97 
2.54 
0.17 
2.37 
273 
017 
256 
195 
014 
181 
256 
0.16 
2.40 
279 
0.23 
256 
376 
030 
346 
571 
0.31 
540 
152 
022 
130 
210 
0.29 
1.81 
5.67 
0i7 
540 
000 
000 
000 
223 
0.20 
2.03 
3.42 
0.27 
315 
433 


Faalrty 

PE 
RVUs 


Mal- 
practice 
RVUs 


248 

NA 
NA 

3.77 
NA 
NA 

057 
NA 
NA 

085 
NA 
NA 

126 
NA 
NA 

189 
NA 
NA 

039 
NA 
NA 

036 
NA 

000 

000 

0  00  I 
NA 

007 
NA 
NA 

009 
NA 
NA 

Oil 
NA 
NA 

017 
NA 
NA 

017 
NA 
NA 

014 
NA 
NA 

016 
NA 
NA 

023 
NA 
NA 

0.30 
NA 
NA 

031 
NA 
NA 

022 
NA 
NA 

029 
NA 
NA 

027 
NA 

000 

000 

000 

na; 

020  I 
NA  I 
NA  I 

0.27  I 
NA 
NA  I 


032 
018 
069 
047 
0.22 
095 
0.07 
088 
0.96 
010 
088 
1  03 
015 
088 
1  10 
022 
0.88 
005 
003 
002 
0.06 
004 
002 
000 
000 
000 
006 
001 
005 
007 
001 
006 
006 
001 
005 
013 
002 
Oil 
014 
002 
012 
Oil 
002 
009 
013 
002 
0.11 
0.15 
003 
012 
018 
003 
015 
027 
003 
024 
014 
002 
012 
0  12 
003 
009 
027 
003 
024 
000 
000 
000 
012 
002 
010 
017 
003 
014 
021 


Non- 

Faality 

Total 


Facility 
Total 


10  28 
4.40 

20  76 
15  43 

5.33 

23  40 
2.30 

21.10 

24  54 
344 

21  10 
2624 

514 
21.10 
28.82 
772 
21  10 
201 
1  54 
0.47 
197 
1  45 
052 
000 
000 
000 
129 
0.27 
102 
1  72 
036 
1.36 
1  47 
045 
102 
316 
068 
248 
3.37 
069 
2.68 
245 
055 
190 
314 
063 
251 
361 
093 
268 
476 
1  15 
3.61 
684 
120 
564 
2.26 
084 
1  42 
304 
1  14 
1.90 
6.68 
104 
564 
000 
0.00 
000 
290  j 
077 
213 
434 
105 
329 
5.34 


10.28 
t«iA 
NA 
15  43 
NA 
NA 

230 
NA 
NA 

344 
NA 
HA 

514 
NA 
NA 

772 
NA 
NA 

1.54 
NA 
NA 

1  45 
NA 

0.00 

0.00 

000 
NA 

027 
NA 
NA 

0.36 
NA 
NA 

0  45 
NA 
NA 

068 
NA 
NA 

069 
NA 
NA 

055 
NA 
NA 

063 
NA 
NA 

093 
NA 
NA 

1  15 
NA 
NA 

120 
NA 
NA 

084 
NA 
NA 

1  14 
NA 
NA 

104 
NA 

0.00 

000 

000 
NA 

077 
NA 
NA 

105 
NA 
NA 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Global 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

&90 

090 

090 

090 

090 

090 

090 

090 

090 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


CPTV 
HCPCS2 


78104  .... 
78104  .. . 
78110  .... 
78110  .... 

78110  .... 

78111  .... 
78111  .... 
78111  .... 
78120  .... 
78120  .... 

78120  .... 

78121  .... 
78121  .... 

78121  .... 

78122  . 
78122  . . 
78122  ... 
78130  .... 
78130  .. 
78130   . 
78135  .. 
78135  .  . 
78135 
78140  . 
78140  ... 
78140  ..  . 
78160   . 
78160 
78160  ... 
78162  . 
78162 
78162 
78170  ..:. 
78170 
78170  . 
78172 
78172   . 
78172 
78185 
78185 
78185 
78190  ... 
78190  ... 

78190  ... 

78191  ... 
78191  ... 
78191  ... 
78195  ... 
78195  ... 
78195  ... 
78199  ... 
78199  ... 
78199  ... 
78201  ... 

78201  ... 
78201 

78202  .. 
78202  ... 
78202  ... 
78205  ... 
78205  .. 

78205  .- 

78206  . 
78206  ... 
78206 
78215  ... 
78215  ... 

78215  ... 

78216  .  . 
78216  ... 
78216  ... 
78220 
78220  .. 
78220  .. 
78223 


MOD 


26  . 
TC 


26  . 
TC 


26  . 
TC 


26  . 
TC 


26  . 
TC 


26 
TC 


26 

TC 


26  . 
TC 


26  . 
TC 


26 
TC 


26  . 
TC 


26 
TC 


26 
TC 


26 
TC 


26  . 
TC 


26  . 
TC 


26  . 
TC 


26  . 
TC 


26 
TC 


26  . 
TC 


26  . 
TC 


26 

TC 


26  . 
TC 


26 

TC 


26  . 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Bone  marrow  Imaging,  tiody 
Bone  marrow  imaging.  tXKJy 

Plasma  volume,  single  

Plasma  volume,  single  

Plasma  volume  single  

Plasma  volume,  multiple  

Plasma  volume,  multiple  

Plasma  volume,  multiple  

Red  cell  mass,  single  

Red  cell  mass,  single  

Red  cell  mass,  single  

Red  cell  mass,  multiple  

Red  cell  mass,  multiple  

Red  cell  mass,  multiple  

Blood  volume 

Blood  volume 

Blood  volume 

Red  cell  survival  study  

Red  cell  survival  study  

Red  cell  survival  study  

Red  cell  survival  kinetics  

Red  cell  survival  kinetics  

Red  cell  survival  kinetics 

Red  cell  sequestration  ....:.... 

Red  cell  sequestration 

Red  cell  sequestration 

Plasma  iron  turnover  

Plasma  iron  turnover  

Plasma  iron  turnover  

Radioiron  absorption  exam  , 
Radioiron  absorption  exam  . 
Radioiron  absorption  exam  . 

Red  cell  iron  utilization  

Red  cell  iron  utilization  

Red  cell  iron  utilization  

Total  body  iron  estimation  ... 
Total  body  iron  estimation  ... 
Total  body  iron  estimation  ... 

Spleen  imaging   

Spleen  imaging  

Spleen  imaging  

Platelet  sun/ival,  kinetics  

Platelet  survival,  kinetics  

Platelet  survival,  kinetics  

Platelet  survival  

Platelet  survival  

Platelet  survival  

Lymph  system  Imaging  

Lymph  system  imaging  

Lymph  system  imaging  

Blood/lymph  nuclear  exam  . 
Blood/lymph  nuclear  exam 
Blood/lymph  nuclear  exam  . 

Liver  imaging  

Liver  imaging  

Liver  imaging  

Liver  imaging  with  flow  

Liver  imaging  with  flow 

Liver  imaging  with  flow  

Liver  imaging  (3D)  

Liver  imaging  (3D)  

Liver  imaging  (3D)  

Liver  image  (3d)  with  flow  .. 
Liver  image  (3d)  with  flow  .. 
Liver  image  (3d)  with  flow  .. 
Liver  and  spleen  imaging  .. 
Liver  and  spleen  imaging  ... 
Liver  and  spleen  imaging  .. 
Liver  &  spleen  image/flow  .. 
Liver  &  spleen  image/flow  . 
Liver  &  spleen  image/flow  .. 

Liver  function  study  

Liver  function  study  

Liver  function  study    

Hepatobiliary  imaging  


Physician 
\NorV. 
RVUs3 


Non- 
Facility 
PE  RVUs 


Facility 

PE 
RVUs 


T 


0.80 

0.00 

0.19 

0.19 

0.00 

0.22 

0.22 

0.00 

0.23 

0.23 

0.00 

0.32 

0.32 

0.00 

0.45 

0.45 

0.00 

0.61 

0.61 

0.00 

0.64 

0.64 

0.00 

0.61 

0.61 

0.00 

0.33 

0.33 

0.00 

0.45 

0.45 

0.00 

0.41 

0.41 

0.00 

0.00 

0.53 

0.00 

0.40 

0.40 

0.00 

1.09 

1.09 

0.00 

061 

0.61 

0.00 

1.20 

1.20 

0.00 

0.00 

0.00 

0.00 

0.44 

0.44 

0.00 

0.51 

0.51 

0.00 

0.71 

0.71 

0.00 

0.96 

0.96 

0.00 

0.49 

0.49 

0.00 

0.57 

0.57 

0.00 

0.49 

0.49 

0.00 

0.84 


0.28 

4.05 

1.02 

0.07 

0.95 

264 

008 

256 

1.80 

0.08 

1.72 

3.02 

0.12 

2.90 

4.74 

0.16 

4.58 

3.06 

0.22 

2.d4 

5.09 

0.23 

4.86 

4.13 

0.21 

3.92 

3.77 

0.12 

3.65 

3.37 

0.19 

3.18 

5.42 

0.14 

5.28 

0.00 

018 

0.00 

2.49 

0.14 

2.35 

6.09 

0.40 

5.69 

7.51 

0.21 

730 

4.48 

0.43 

4.05 

0.00 

0.00 

0.00 

2.50 

0.15 

2.35 

3.05 

0.18 

2.87 

6.13 

0.25 

588 

6.22 

0.34 

5.88 

3.10 

0.17 

2.93 

3.66 

0.20 

3.46 

3.87 

0.17 

3.70 

3.94 


Mal- 
practice 
RVUs 


Non- 
Facility 
Total 


Facility 
Total 


Global 


0.28 

NA 

NA 

007 

NA 

NA 

008 
NA 
NA 

0.08 
NA 
NA 

012 
NA 
NA 

0.16 
NA 
NA 

0.22 
NA 
NA 

0.23 
NA 
NA 

0.21 
NA 
NA 

012 
NA 
NA 

0.19 
NA 
NA 

014 
NA 

0.00 

0.18 

0.00 
NA 

014 
NA 
NA 

040 
NA 
NA 

0.21 
NA 
NA 

043 
NA 

0.00 

000 

0.00 
NA 

0.15 
NA 
NA 

018 
NA 
NA 

0.25 
NA 
NA 

034 
NA 
NA 

0.17 
NA 
NA 

0.20 
NA 
NA 

017 
NA 
NA 


0.03 

018 

0.06 

001 

0.05 

0.13 

001 

0.12 

010 

0.01 

009 

0.13 

0.01 

012 

022 

002 

0.20 

0.15 

003 

012 

0.24 

003 

0.21 

0.20 

0.03 

017 

019 

0.03 

016 

015 

0.01 

0.14 

0.27 

0.04 

023 

000 

002 

000 

013 

002 

Oil 

0.31 

0.06  I 

0.25  I 

0.34 

0.03  I 

0.31 

0.23 

005 

0  18 

0.00 

0.00 

0.00 

013 

002 

Oil 

0  14 

0  02 

012 

0.29  : 

0.03  i 

0.26 

0  13 

0  04 

0  09 

0  14  ! 

0  02  i 

0.12 

0.17  1 

0.02  { 

0.15  ; 

018 

002 

016 

0.20 


1  11 

4.23 

1.27 

0.27 

1.00 

2.99 

0.31 

2.68 

213 

0.32 

1.81 

347 

0.45 

302 

5.41 

063 

4  78 

382 

0.86 

2.96 

5.97 

090 

5.07 

494 

0.85 

409 

429 

048 

3.81 

3.97 

0.65 

332 

6.10 

059 

551 

000 

0  73 
0.00 
302 
056 
246 
7.49 

1  55 
594 
846 
0.85 
761 
5.91 
168 
4  23 
000 
000 
000 
3  07 
061 

2  46 
370 
071 
299 
7,13 
099 
614 
731 
1  34 
597 
373 
0  68  I 
3.05 
440 
0.79 
3.61 
454 
068 
386 
498 


1.11 

NA 

NA 
0.27 

NA 

NA 
0.31 

NA 

NA 
032 

NA 

NA 
045 

NA 

NA 
063 

NA 

NA 
0.86 

NA 

NA 
0.90 

NA 

NA 
0.85 

NA 

NA 
048 

NA 

NA 
0.65 

NA 

NA 
059 

NA 
0.00 
073 
000 

NA 
056 

NA 

NA 
1.55 

NA 

NA 
085 

NA 

NA 
1  68 

NA ; 

0.00  ■ 

0  00  I 

000 
NA 

061 
NA 
NA 

071 
NA 
NA 

099 
NA 
NA 

1.34 
NA 
NA 

0  68 
NA 
NA 

0.79 
NA 
NA 

068 
NA 
NA 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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Addendum  B.— Relative  Value  units  (RVUS)  and  Related  information— Cent  puea 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information — Continued 


CPTV 
HCPCS* 


78223 
78223 
78230 
78230 
78230 
78231 
78231 
78231 
78232 
78232 
78232 
78258 
78258 
78258 
78261 
78281 
78261 
78262 
78262 
78262 
78264 
78264 
78264 
78267 
78268 
78270 
78270 
78270 
78271 
78271 
78271 
78272 
78272 
78272 
78278 
78278 
78278 
78282 
78282 
78282 
78290 
78290 
78290 
^8291 
78291 
78291 
78299 
78299 
78299 
78300 
78300 
78300 
^8305 
^8306 
/8305 
78306 
78306 
78306 
78315 
78315 
78315 
^8320 
78320 
78320 
/8350 
78360 
78350 
78351 
78399 
78399 
78399 
78414 
78414 
78414 
78428 


MOO 


26 

tc 

26 
TC 

26 
TC 

26 
TC 

26 

TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 

TC 

26 
TC 

26 
TC 

26 

TC 

26 
TC 

26 

TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26  . 
TC 

26 
TC 


Status 


Oescnption 


HapototMHary  imaging  

Hapaiobthary  imaging 

Salivary  giand  imaging 

Salivary  gland  imaging  , 

SaJrvary  giand  imagmg  

S«nal  salivary  imaging  

Serial  salivary  imaging  

Senal  salivary  imaging  

Sairvary  gland  function  exam  .. 
Sakvary  gland  tunction  exam  .. 
Salivaiy  giand  tunction  exam  .. 

Esophageal  motility  study    

Esophageal  nxxility  study  

Esophageal  nxKiirty  study  

GasMc  mucosa  imagir>g    

GastTK  mucosa  imaging     

Gastnc  mucosa  imaging 
Gastroesophageal  reflux  exam 
Gastroesophageal  reflux  exam 
Gastroesoptiageal  reflux  exam 

Gastnc  emptying  study  

Gastnc  emptyir>g  study 

Gastnc  emptyir>g  study 

Breath  tst  aitain/anal  c-14  

Breath  test  analysis  c-14   

Vrt  B- 1 2  absorption  exam   

Vrt  8-12  at>sorpt)on  exam  

Vit  B-12  atjsorption  exam    

Vrt  l>-12  absrp  exam,  int  fac  .... 
Vrt  b-12  absrp  exam,  int  fac  .... 
Vrt  b-12  absrp  exam,  int  fac  .... 

Vrt  B-12  absorp  comtMned 

Vrt  B-12  absorp.  combined  

Vrt  B-12  absorp.  combined 

Acute  01  t>iood  loss  imagmg  ... 
Acute  Gl  blood  loss  imaging  ... 
Acute  Gl  blood  loss  imaging  ... 

Gl  prolem  loss  exam  

Gl  protein  loss  exam  

Gl  protein  loss  exam    

Medtel's  drven  exam 

Mediei's  drven  exam  

Medtel's  divert  exam  

Leveen/shunt  patency  exam  ... 
Leveen/slTunt  paterxry  exam  ... 
Leveen/shunt  patency  exam  ... 

Gl  nuclear  procedure     

Gl  nudear  procedure  _ 

Gl  nudear  procedure  

Bone  imaging,  limited  area  

Bone  imaging,  limited  area  

Bone  imaging,  limited 
Bone  imaging  multiple  ai 
Bone  imaging,  murtiple  areas 
Bone  imaging,  murtiple  areas 

Bone  imaging,  whole  body  

Bone  imaging.  <Mhoie  body  

Bone  imaging,  «vfx>le  txx}y  

Bone  imaging.  3  phase       

Bone  tmagmg.  3  phase  

Bone  imagwig.  3  phaae  

Bone  imagvig  (30)    

Bone  in^agirig  (3D)      

Bone  wTwgmg  (30) 
Bor>e  mmeraJ.  single  photon  .. 
Bone  mir>eral  single  photon  .. 
Bone  mineral,  single  photon  .. 

Bone  mineral,  dual  photon  

Musculoeiieietal  nudear  exam 
Muscuioaiteietal  nudear  exam 
MuaculoeiMlelal  nudear  exam 
Non-Mnagmg  heart  furxmon  .... 
Norv-imaging  heart  function  .... 
No(t-«naging  heart  function  .... 
Cantec  shunt  imaging 


Physician 
Worti 
RVUs' 


0.84 
0.00 
0.45 
0.45 
0.00 
0.52 
0.52 
000 
047 
047 
000 
074 
074 
0.00 
0.09 
0.09 
000 
068 
0.68 
0.00 
0.78 
0.78 
0.00 
0.00 
0.00 
0.20 
020 
0.00 
0.20 
0.20 
0.00 
027 
0.27 
0.00 
099 
0.99 
0.00 
000 
0.38 
0.00 
0.68 
0.68 
0.00 
0.88 
088 
000 
000 
000 
0.00 
062 
0.62 
0.00 
0.83 
0.83 
0.00 
0.86 
0.86 
0.00 
1.02 

ice 

000 
104 
1.04 
0.00 
0.22 
0.22 
000 
+0  30 
000 
000 
0.00 
000 
045 
000 
0.78 


Non- 

Faality 

PE  RVUs 


029 
365 
232 
0.15 
217 
3.34 
019 
315 
360 
0.17 
352 
313 
026 
287 
433 
0-25 
406 
448 
0.24 
4  24 
438 
0.27 
411 
000 
0.00 
1.61 
0.07 
1  54 
170 
007 
163 
2.41 
010 
231 
520 
034 
486 
000 
014 
000 
328 
024 
304 
336 
031 
305 
000 
000 
000 
269 
0.21 
248 
394 
029 
365 
456 
030 
426 
512 
036 
476 
6.25 
0.37 
588 
083 
006 
075 
1.74 
000 
000 
000 
000 
016 
000 
254 


Faoirty 

PE 
RVUs 


029 
tMA 
NA 

015 
HA. 
NA 

019 
NA 
NA 

017 
NA 
NA 

0.26 
NA 
NA 

025 
NA 
NA 

0.24 
NA 
NA 

027 
NA 

000 

000 
NA 

007 
NA 
NA 

007 
NA 
NA 

010 
NA 
NA 

034 
NA 

000 

014 

000 
NA 

024 
NA 
NA 

0  31 
NA 

000 

000 

000 
NA 

021 
NA 
NA 

029 
NA 
NA 

030 
NA 
NA 

036 
NA 
NA 

0  37 
NA 
NA 

006 
NA 

012 

000 

000 

000 

000 

016 

000 
NA 


iwlai- 

Practice 

RVUs 


004 
016 
013 
002 
Oil 
0  16 
002 
014 
016 
001 
015 
015 
003 
012 
0.21 
003 
018 
0.21 
0.03 
018 
021 
003 
018 
000 
000 
009 
001 
0.08 
009 
001 
006 
0  12 
001 
Oil 
025 
004 
021 
000 
002 
000 
016 
003 
013 
017 
004 
013 
000 
000 
000 
015 
003 
012 
019 
003 
016 
022 
004 
018 
025 
004 
021 
030 
004 
0^ 
005 
001 
004 
001 
000 
000 
000 
000 
002 
000 
014 


Noo- 

Faalrty 

Total 


1  17 
381 
290 
062 
226 
402 
073 
3.29 
432 
065 
367 
402 
103 
299 
523 
097 
426 
5.37 
0.95 
442 
537 
106 
429 
000 
0.00 
190 
0.28 
162 
199 
028 
1  71 
280 
038 
242 
644 
137 
507 
000 
054 
000 
412 
095 
317 
441 
123 
318 
000 
000 
000 
346 
0.86 
260 
496 
1  15 
381 
564 
120 
444 
6.39 
142 
497 
759 
1  45 
614 
1  10 
031 
079 
205 
000 
000 
000 
000 
063 
000 
346 


Faalrty 
Total 


1  17 
NA 
NA 

062 
NA 
NA 

073 
NA 
NA 

065 
NA 
NA 

1  03 
NA 
NA 

097 
NA 
NA 

095 
NA 
NA 

106 
NA 

000 

000 
NA 

0  28 
NA 
NA 

028 
NA 
NA 

038 
NA 
NA 

137 
NA 

000 

0.54 

000 
NA 

095 

NA 
123 

NA 
000 
000 
000 

NA 
086 

NA 

NA 

1  15 
NA 
NA 

120 

NA 

NA 

1  42 

NA 

NA 

1  45 

NA 

NA 

031 

NA 

043 

000 

000 

000 

000 

063 

000 

NA 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


CPTV 
HCPCS' 

MOO 

78428  . 

26  

78428  .. 

TC  ... 

78445 

78445  ... 

26  

78445   . 

TC  .... 

78455  .. 

78455  ... 

26 

78455  .. 

TC  .... 

73456  .. 

78456  .. 

26 

78456  .. 

TC  .... 

78457  .... 

78457  .. 

26 

78457  .... 

TC  .... 

78458 

78458  ... 

26 

78458  ... 

TC  ... 

78459 

78459  ... 

26 

78459  .. 

TC  .... 

78460  .. 

78460  .. 

26 

78460  .. 

TC  . . 

78461  .... 

78461  .... 

26 

78461  ... 

TC  .... 

78464  .... 

78464   . 

26  

78464  .. 

TC  ... 

78465  ... 

78465  ... 

26 

78465  ... 

TO  .... 

78466  ... 

78466  .... 

26 

78466  .... 

TC  . . 

78468 

78468  .... 

26 

78468  ... 

TC  .... 

78469  .... 

78469  ... 

26 

78469  ... 

TC  .... 

78472  .... 

78472  ... 

26 

78472  .... 

TC  .... 

78473  ... 

78473  ... 

26 

78473  .... 

TC  .... 

78478 

78478  .... 

26 

78478  .... 

TC  .... 

78480  .... 

78480  ... 

26 

78480  ... 

TC  .... 

78481  ... 

78481  .... 

26 

78481  .... 

TC  .... 

78483  ... 

78483  .... 

26 

78483  ... 

TC  .... 

78491  ... 

78491  .... 

26 

78491  ... 

TC  .... 

78492  ... 

78492  .... 

26 

78492  . . 

TC  .... 

78494  .. 

78494  .. 

26 

78494  .... 

TC  .... 

78496  .... 

78496  .... 

26 

78496  .... 

TC  .... 

78499  ... 

78499  ... 

26 

78499  .... 

TC  .... 

78580 

Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

R 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

I 

I 


A 
A 
A 
A 
A 
A 
C 
C 
C 
A 


Oescnption 


single  ... 

single  ... 
Tjitipie 

multiple 

Tiultipie 
single 

single  

single  

oiuitipie  .... 

r^ultiple  .... 
multiple  .... 


Cardiac  shunt  imaging  

Cardiac  shunt  imaging  

Vascular  flow  imaging  

Vascular  flow  imaging  

Vascular  flow  Imaging  

Venous  thrombosis  study 

Venous  thrombosis  study 

Venous  thrombosis  study 
Acute  venous  thrombus  image 
Acute  venous  thrombus  image 
Acute  venous  thrombus  image 
VerKXiS  thrombosis  imaging  . ... 
Venous  thrombosis  imaging     .. 
Venous  thrombosis  imaging 
Ven  thromtxjsis  images   biia: 
Ven  thrombosis  images  bilat    . 
Ven  thrombosis  images  bilat  .. 
Heart  muscle  imaging  (PET)  ... 
Heart  muscle  imaging  (PET)  ... 
i  Heart  muscle  imaging  (PET)  ... 

Heart  muscie  biood   single 

Heart  muscle  biood 
Heart  muscle  biooa 
Heart  muscie  Diooa 
Heart  muscle  btooc 
Heart  muscie  blood 
Heart  image  i3ct! 
Heart  image  (3d! 
Hear!  image  (3d) 
Hear  mage  ;3d 
Hea'^  image  .30 
Hear!  image  i3d 

Heart  infarct  image  

Heart  infarct  image  

Heart  infarct  image  

Heart  infarct  image  I'en  

Heart  infarct  image  lefi     

Heart  infarct  image  lefi   

Heart  infarct  image  (3D)  

Heart  infarct  image  (3D)  

Heart  infarct  image  (3D)  

Gated  heart  plana'  single 

plana'   singie 

planar    single  

multiple         

multiple         

multiple  

Heart  iwall  motion  add-on  

Heart  wall  motion  add-on 

Heart  wall  motion  add-on  

Heart  function  add-on 

Heart  function  add-on 

Heart  function  add-on  

Heart  first  pass  single    

Heart  first  pass  single     

Heart  first  pass  single    

hleart  first  pass  multiple  

Heart  first  pass  multiple  

Heart  first  pass  multiple  

Heart  image  (pet)  single  

Heart  image  (pet)  single 

Heart  image  {pe\).  single 

Heart  image  (pet)  muMpie 

Heart  image  (pet)  multiple 

Heart  image  (pet),  multiple 

Heart  image  spect  

Heart  image  spect  

Heart  image  spect  

Heart  first  pass  add-on 

Heart  first  pass  add-on  

Heart  first  pass  add-on   

Cardiovascular  nuclear  exam 
Cardiovascular  nudear  exam 
Cardiovascular  nuclear  exam 
Lung  perfusion  imaging  


Gated  nean 
Gated  hean 
Gated  heart 
Gated  heart 
Gated  hean. 


Ph' 


lysioan 

Work 

RVUss 


078 
0.00 
0.49 
0.49 
0.00 
0.73 
0.73 
0.00 
1.00 
1.00 
0.00 
0.77 
0.77 
0.00 
090 
0.90 
0.00 
0.00 
1.50 
0.00 
086 
0.86 
0.00 
1.23 
1.23 
0.00 
1.09 
1.09 
0.00 
146 
1  46 
0.00 
0.69 
069 
0.00 
080 
0.80 
000 
0.92 
0.92 
0.00 
0.98 
0.98 
0.00 
1.47 
1.47 
0.00 
0.62 
0.62 
0.00 
0.62 
0.62 
000 
0.98 
0.98 
0.00 
1.47 
1.47 
0.00 
0.00 
+1.50 
0.00 
0.00 
+1.87 
0.00 
1.19 
1.19 
0.00 
0.50 
0.50 
0.00 
0.00 
000 
000 
0.74 


Non- 

Fadlity 

PERVUs 


030 
2.24 
203 
0.18 
1.85 
4.23 
0.26 
3.97 
4.33 
0.36 
3.97 
2.92 
0.27 
2.65 
4.33 
033 
4.00 
0.00 
0.59 
0.00 
2  65 
0.30 
2.35 
5.15 
0.45 
4  70 
7.43 
0.39 
7.04 
12.28 
054 
11.74 
2.86 
0.25 
2.61 
393 
028 
3.65 
5.51 
0.32 
519 
583 
0.35 
548 
8.75 
0.53 
8.22 
1.78 
0.23 
1.55 
178 
0.23 
1.55 
5.56 
0.37 
519 
8.39 
0.56 
7.83 
0.00 
060 
000 
0.00 
075 
000 
747 
043 
7.04 
7.23 
0.19 
7.04 
0.00 
0.00 
0.00 
3.67 


Facilrty 

PE 
RVUs 


0.30 
NA 
NA 
0.18 
NA 
NA 
0.26 
NA 
NA 

0.36 
NA 
NA 

0.27 
NA 
NA 

0.33 
NA 

0.00 

0.59 

0.00 
NA 

0.30 
NA 
NA 

0.45 
NA 
NA 

0.39 
NA 
NA 

0.54 
NA 
NA 

0.25 
NA 
NA 

0.28 
NA 
NA 

0.32 
NA 
NA 

0.35 
NA 
NA 

053 
NA 
NA 

0.23 
NA 
NA 

0.23 
NA 
NA 

0.37 
NA 
NA 

0.56 
NA 

0.00 

0.60 

0.00 

0.00 

0.75 

0.00 
NA 

043 
NA 
NA 

019 
NA 

0.00 

0.00 

0.00 
NA 


Mai- 

Practice 

RVUs 


Non- 

Facilrty 

Total 


Facilrty 

Total 


Global 


-U 


003 

Oil 

Oil 

002 

0.09 

0.20 

003 

0.17 

0.28 

0.04 

0.24 

015 

0.03 

012 

0.20 

0.03 

0.17 

0.00 

0.04 

000 

014 

0.03 

0.11 

0.26 

0.05 

0.21 

0.35 

0.04 

0.31 

0.56 

005 

0.51 

0.15 

0.03 

012 

019 

0.03 

0.16 

0.26 

0.03 

0.23 

0.29 

004 

0.25 

040 

005 

035 

0.10 

0.02 

008 

010 

0.02 

008 

0.26 

003 

0.23 

0.39 

005 

034 

000 

0.05 

000 

000 

0.06 

000 

0.29 

004 

0.25 

0.27 

0.02 

0.25 

000 

000 

000 

0.18 


111 
2.35 
2.63 
069 
194 
516 
1.02 
4.14 
5.61 
1.40 
4.21 
384 
107 
2.77 
543 
1.26 
4.17 
0.00 
2.13 
0.00 
3.65 

1  19 
2.46 
6.64 
1.73 
4.91 
8.87 
1.52 
7.35 

14.30 
2.05 

12.25 
3.70 
0.97 
2.73 
492 
1.11 
3.81 
6.69 
1.27 
542 
710 
1.37 
5.73 

10.62 
205 

-8.57 
2.50 
087 
1.63 
2.50 
0.87 
1.63 
6.80 
1.38 
5.42 

10.25 

2  08 
817 
000 
215 
0.00 
000 
2.68 
0.00 
8.95 
1.66 
7.29 
8  00 
0.71 
7.29 
0.00 
0.00 
0.00 
4.59 


-t- 


1.11 
NA 
NA 
069 
NA 
NA 

1.02 
NA 
NA 

1.40 
NA 
NA 

1.07 
NA 
NA 

1.26 
NA 

0.00 

213 

000 
NA 

1.19 
NA 
NA 

1.73 
NA 
NA 

1.52 
NA 
NA 

205 
NA 
NA 

0.97 
NA 
NA 

1.11 
NA 
NA 

1.27 
NA 
NA 

1  37 
NA 
NA 

205 
NA 
NA 

087 
NA 
NA 

0.87 
NA 
NA 

1.38 
NA 
HA 

208 
NA 

000 

215 

0.00 

000 

268 

000 
NA 

1.66 
NA 
NA 

071 
NA 

000 

O.X 

000 
NA 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

zzz 
zzz 

zzz 

XXX 
XXX 
XXX 
XXX 
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'  Copyngnt  2002  Amancan  Dmrnal  Asaooakon  All  rigrns  raaarvad 
> «  Indlcalas  RVUs  wa  not  uaad  Hoc  MadKara  paymam 
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ADDENDUM  B— RtUVTIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION — ContinueO 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS-' 


78560 
78580 
78584 

78584 

78584  , 
78585 
78585 

78585  . 
78586 
78586 
78586 
78587 
78587  . 
78587 
78588 
78588 
78588 
78591  . 
78591  . 
78591  . 

78593  . 
78593 
78593 

78594  , 
78594  . 
78594  . 
78596  ,. 
78596 
78596 
78599  , 
78599  , 

78599  , 

78600  , 
78600 
78600 

78601  , 
78601  , 
78601  , 

78605  ,. 
78605 
78605 

78606  , 
78606 

78606  . 

78607  , 

78607  , 
78607 

78608  ,, 

78609  . 

78610  . 
78610  , 
78610  , 
78615  ,. 
78615  . 
78615  . 
78630 
78630 
78630  . 
78635 
78635 
78635 
78645  , 
78645 
78645  , 
78647  , 
78647  ,. 
78647  . 
78650 
78650 
78650  , 
78660  . 
78660  , 
78660  ., 
78699  , 
78699  . 


MOD 


26 
TC 

26 
TC 


26 

TC 


26 
TC 


26 
TO 


26 
TC 


26 
TO 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 


Status 


Description 


1  proj 
1   pfO) 

1  pro) 


Lung  poflusion  imaging       

Lung  perfusion  imagir>g 
Lung  V/Q  image  single  brealti 
Lung  V/Q  imag*  single  bream 
Lur>g  V/O  image  smgia  braath 

Lung  V/Q  imaging  

Lung  V/Q  imagir>g  

Lung  V/Q  imagir>g    

Aerosol  lung  image,  smgla 

Aerosol  lung  image  s>r>gle    

Aerosol  lung  image,  single  ... 
Aerosol  lung  image,  multiple  ,. 
Aerosol  king  lovage,  multiple  .. 
Aerosol  lung  image  multiple  .. 
PertusKXi  lung  image 
PertusKxi  lung  image 
Pertusion  lung  image 
Vent  image  1  t>reatfi. 
Vent  image  l  breath. 
Vent  image.  1  breatti, 

Vent  image.  1  pro).  gas  

Vent  image.  1  pro|.  gas 

Vent  image.  1  pro|,  gas 

Vent  image  mutt  pro).  gas  , 

Vent  image.  muN  pro|.  gas  

Vent  image  mull  pro),  gas 

Lung  differential  function  

Lung  diHerential  function 

Lung  differential  function  

Respiratory  nuclear  exam  

Respiratory  nuclear  exam 

Respiratory  nuclear  exam  

Brain  imaging,  ltd  static 

Brain  imaging,  ltd  static    

Brain  imaging,  ltd  static  

Bram  imaging,  ltd  w/  flow  

Brain  imaging,  ltd  w/  flow 

Brain  imaging,  ltd  w/  flow  

Brain  imaging,  complete 

Brain  imaging,  complete  

Brain  imaging,  complete 

Brain  imaging,  compi  w/flow  .. 
Brain  imaging,  compi  w/ftow  ,, 
Brain  imaging,  compi  w/How  ... 

Brain  imaging  (3D)  

Brain  imaging  (3D)  

Brain  imaging  (3D)  

Brain  imaging  (PET)  

Brain  imaging  (PET)  

Brain  flow  imaging  only  

Brain  flow  imaging  only  

Brain  (tow  imaging  only      

Cerebral  vascular  flow  image  , 
Cerebral  vascular  flow  image  ,. 
Cerebral  vascular  flow  image  ,, 

Cerebrospinal  fluid  scan  

Cerebrospinal  fluid  scan 

Cerebrospinal  fluid  scan 

CSF  ventriculography     

CSF  ventriculography  

CSF  ventriculography  

CSF  shuni  evaluation  

CSF  shuni  evaluation  

CSF  shunt  evaluation    

Cerebrospinal  fluid  scan 

Cerebrospinal  fluid  scan  

Cerebrospinal  fluid  scan 

CSF  leakage  imaging   

CSF  leakage  imaging  

CSF  leakage  imaging    

Nuclear  exam  of  tear  (tow  

Nuclear  exam  of  tear  flow 
Nuclear  exam  of  tear  flow 
Nervous  system  nuclear  exam 
Nervous  system  nuclear  exam 


Physician 
Work 
RVU«» 


Non- 

Facility 

PE  RVUs 


074 
000 
099 
099 
000 
109 
109 
0.00 
040 
040 
000 
049 
049 
000 
1  09 
109 
000 
040 
040 
000 
049 
049 
000 
0  53 
053 
000 
127 
127 
000 
000 
000 
000 
044 
044 
000 
051 
051 
000 
053 
053 
000 
064 
064 
000 
123 
123 
000 
000 
000 
030 
0,30 
000 
042 
0,42 
000 
068 
068 
000 
061 
061 
000 
057 
057 
000 
090 
090 
000 
061 
061 
OOO 
053 
053 
000 
000 
000 


0.26 
341 
352 
034 
318 
599 
0.38 
561 
2  72 
014 
258 
2  97 
017 
280 
356 
038 
318 
296 
014 
284 
360 
017 
343 
515 
019 
496 
748 
044 
704 
OOO 
000 
000 
3,03 
016 
287 
3,57 
018 
339 
358 
019 
3.39 
407 
022 
385 
698 
045 
653 
000 
000 
1  68 
Oil 
1  57 
399 
016 
383 
526 
024 
502 
277 
024 
253 
361 
020 
341 
621 
033 
588 
484 
022 
462 
230 
0  19 
211 
000 
000 


FaoMy     I       Mai- 

PE  Practice 

RVUs  RVUs 


026 

NA 
NA 

034 
NA 
NA 

0.38 
NA 
NA 

014 
NA 
NA 

017 
NA 
NA 

038 
NA 
NA 

014 
NA 
NA 

017 
NA 
NA 

019 
NA 
NA 

044 
NA 

000 

000 

000 
NA 

016 
NA 
NA 

018 
NA 
NA 

019 
NA 
NA 

022 
NA 
NA 

045 
NA 

000 

000 
NA 

Oil 
NA 
NA 

016 
NA 
NA 

024 
NA 
NA 

0.24 
NA 
1^ 

0.20 
NA 
NA 

033 
NA 
NA 

022 
NA 
NA 

0  19 
NA 

000 

0.00 


003 
015 
018 
004 
014 
030 
005 
025 
0  14 
002 
0.12 
014 
0.02 
012 
020 
a05 
015 
0  14 
0.02 
012 
017 
0.02 
015 
0.23 
002 
0,21 
036 
005 
031 
000 
000 
0.00 
014 
002 
012 
0.17 
002 
015 
0.17 
0.02 
015 
0.20 
003 
017 
034 
005 
029 
000 
000 
009 
001 
0.08 
0.19 
0.02 
0.17 
025 
003 
022 
0.14 
002 
0.12 
0.17 
002 
015 
029 
003 
026 
022 
002 
0.20 
012 
002 
010 
000 
000 


Non- 

Facility 

Total 


103 
356 
469 
137 
332 
738 
1  52 
586 
326 
056 
270 
360 
068 
292 
485 
1  52 
333 
352 
056 
296 
426 
068 
3.58 
591 
074 
5.17 
911 

1  76 
735 
000 
000 
0.00 
3.61 
062 
299 
4.25 
0,71 
354 
4  28 
074 
3.54 
491 
089 
4.02 
855 
173 
6.82 
000 
000 
207 
042 
165 
460 
060 
400 
619 
095 
524 
352 
087 

2  65 
435 
0  79 
356 
740 
126 
614 
567 
085 
482 
295 
0  74 
221 
000 
000 


FaaWy 
Total 


103 
NA 
NA 

1  37 
NA 
NA 

1  52 
NA 
NA 

056 
NA 
NA 

068 
NA 
NA 

1  52 
NA 
NA 

056 
NA 
NA 

068 
NA 
NA 

0.74 
NA 
NA 

176 
NA 

000 

0.00 

000 
NA 

062 
NA 
NA 

0.71 
NA 
NA 

074 
NA 
NA 

0.89 
NA 
NA 

1.73 
NA 

0.00 

000 
NA 

042 
NA 
NA 

0.60 
NA 
NA 

095 
NA 
NA 

0.87 
NA 
NA 

0.79 
NA 
NA 

1.26 
NA 
NA 

085 
NA 
NA 

074 
NA 

000 

000 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


CPTV 
HCPCS 2 


78699 

78700 
78700  . 

78700  . 

78701  . 
78701  . 
78701 
78704 
78704  . 
78704 
78707  . 
78707  . 

78707  . 

78708  . 

78708  . 
78708 

78709  . 
78709 
78709 

78710  . 
78710 
78710 
78715 
78715  . 
78715  . 
78725  . 
78725  . 
78725  . 
78730 
78730  . 
78730  . 
78740  . 
78740 
78740  . 
78760  . 
78760 
78760  . 
78761 
78761 
78761 
78799 
78799 
78799 
78800 
78800 
'8800 
'3801 
78801 
78801 
78802 
78802 
78802 
78803 
78803 
78803 
78805 
78805 
78805 
78806 
78806 
78806 
78807 
78807 
78807 
78810 
78810 
78810 
78890 
78890 
78890 
78891 
78891 
78891 
78990 
78999 


MOD 


TC 

26" 
TC 

26  . 
TC 

26" 
TC 

26  . 
TC 

26  . 
TC 

26  . 
TC 

26  . 
TC 

26  . 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 


Status 


C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

N 

N 

B 

B 

B 

B 

B 

B 

I 

C 


Descnption 


Physician 
Work 
RVUs3 


Nervous  system  nuclear  exam 

Kidney  imaging.  statK  

Kidney  imaging,  static  

Kidney  imaging,  static  

Kidney  imaging  with  flow  

Kidney  imaging  with  flow  

Kidney  imaging  witn  flow  

Imaging  renogram      

Imaging  'enogram       

Imaging  renogram  

Kidnev  tiow'^unciio^'  image  .... 
Kklney  flow'tunctio'^  imiage 
Kidney  flow  function  image 
Kidney  flow  lunction  image 
Kidney  flow 'function  image 
Kidney  fiow'function  image 
Kidney  flow 'function  image 
Kidney  flow 'function  image 
Kidney  ttoA'tunctior  image 

Kidney  imaging  iSD)  

Kidney  imaging  i3D)  

Kidney  imaging  :  3D  

Renal  vascular  ♦low  exam  , 

Renal  vascuia'  tiOA  exam  , 

Renal  vascular  flOA  exam  , 

Kidney  function  study  , 

Kklney  function  study  

KkJney  function  study  

Urinary  bladder  retention 

Urinan/  bladder  retention  

Urinary  bladder  retention  

Ureteral  reflux  study  

Ureteral  reflux  study  

Ureteral  reflux  study  

TestKUlar  imaging  

Testkailar  imaging  

Testkajlar  imaging  

Testicular  imaging/fk3w    

Testicular  imaging/flow  

TestKUlar  Imaging/flow  

Genitourinary  nuclear  exam  .. 
Genitourinary  nuclear  exam  .. 
Genitourinary  nudea'  exam  .. 
Tumor  Imaging  limited  area 
Tumor  imaging   limited  a'ea 
Tumor  imaging  limited  a'ea 
Tumor  imaging   mult  areas 
Tumor  imaging   mutt  areas 
Tumor  imaging   muli  areas 
Tumor  imaging   whoie  body 
Tumor  imaging   wnoie  body 
Tumor  imaging  whoie  txxJy  .. 

Tumor  imaging  (3D'  

Tumor  imagine  i 3D)  

Tumor  imaging    3D)  

/Vbscess  imaging  ltd  area 

Abscess  imaging  ltd  area  

/Vtiscess  imaging  ltd  area 
Abscess  imaging  v^ole  body 
/Vbscess  imaging  wtioie  body 
/Ujscess  imaging   wtioie  bodv 
Nuclear  kx»lization,abscess 
Nuclear  kx:alizatk>n/abscess 
Nuclear  kjcalization/abscess 

Tumor  imaging  (PET)  

Tumor  imaging  (PET)  

Tumor  imaging  (PET)  

Nuclear  medicme  data  proc  . 
Nuclear  medicine  data  proc  .. 
Nuclear  medicine  data  proc  .. 

Nuclear  med  data  proc 

Nuclear  med  data  proc 

Nuclear  med  data  proc 

Provide  diag  radionuclide(s)  . 
Nuclear  diagnostic  exam  


0.00 
0.45 
0.45 
0.00 
0.49 
049 
0.00 
0.74 
0.74 
0.00 
0.96 
0.96 
0.00 
1.21 
1.21 
0.00 
1.41 
1.41 
0.00 
066 
066 
0.00 
0.30 
0.30 
000 
0.38 
0.38 
0.00 
0.36 
0.36 
0.00 
0.57 
0.57 
0.00 
0.66 
066 
0.00 
0.71 
0.71 
0.00 
0.00 
0.00 
0.00 
066 
066 
0.00 
0.79 
0.79 
0.00 
0.86 
0.86 
0.00 
1  09 
1.09 
0.00 
0.73 
0.73 
0.00 
0.86 
0.86 
000 
1.09 
1.09 
000 
0.00 
+1.93 
0.00 
+0.05 
+0.05 
+0.00 
+0.10 
+0.10 
+0.00 
0.00 
0.00 


hton- 

Facility 

PE  RVUs 


0.00 

3.20 

0.16 

3.04 

3.71 

017 

3.54 

4.20 

0.26 

394 

4.79 

034 

4.45 

4.88 

0.43 

4.45 

4.94 

049 

4.45 

6.11 

0.23 

588 

1  68 

0.11 

1  57 

1.90 

0.13 

1.77 

1.58 

0.13 

1.45 

2.30 

0.19 

2.11 

290 

0.23 

2.67 

343 

0.25 

318 

0.00 

0.00 

0.00 

362 

0.23 

339 

449 

0.28 

4.21 

5.81 

0.31 

550 

6.93 

0.40 

6,53 

3,65 

0.26 

339 

6.71 

0.31 

640 

6.94 

041 

6.53 

0.00 

0.75 

0.00 

1.32 

0.02 

1  30 

265 

0.04 

2.61 

000 

0.00 


Facility 

PE 
RVUs 


0.00 
NA 

0.16 
NA 
NA 

0.17 
NA 
NA 

0.26 
NA 
NA 

034 
NA 
NA 

043 
NA 
NA 

049 
UA 
NA 

0.23 
NA 
NA 

0.11 
NA 
NA 

0.13 
NA 
NA 

0.13 
NA 
NA 

0.19 
NA 
NA 

0.23 
NA 
NA 

0.25 
NA 

0.00 

0.00 

0.00 
NA 

0.23 
NA 
NA 

0.28 
NA 
NA 

031 
NA 
NA 

0.40 
NA 
NA 

0.26 
NA 
NA 

0.31 
NA 
NA 

0.41 
NA 

000 

075 

0.00 
NA 

002 
NA 
NA 

0.04 
NA 

O.tX) 

0.00 


Mal- 
practice 
RVUs 


0.00 
0.15 
002 
0.13 
0.17 
0.02 
015 
020 
0.03 
0.17 
0.23 
004 
019 
024 
0.05 
019 
0.25 
0.06 
019 
0.29 
0.03 
026 
009 
0.01 

o.oe 

010 

0.01 

009 

009 

0.02 

0.07 

0.12 

0.02 

010 

015 

0.03 

012 

017 

0.03 

0.14 

000 

000 

0.00 

018 

003 

015 

0.21 

0.03 

018 

0.28 

0.03 

0.25 

033 

0.04 

0.29 

018 

003 

0.15 

032 

0.03 

0.29 

0.33 

004 

0.29 

000 

0  09 

0.00 

0.06 

001 

005 

012 

001 

Oil 

000 

000 


Non- 

Facility 

Total 


Facility 

Total 


0.00 

380 

0.63 

317 

4  37 

068 

369 

5.14- 

1.03 

4.11 

5.98 

1.34 

4.64 

6.33 

1  69 

4  64 

6.60 

1.96 

4.64 

7.06 

0.92 

614 

2.07 

042 

1.65 

2.38 

0.52 

1.86 

203 

0.51 

1.52 

2.99 

0.78 

2.21 

3.71 

0.92 

279 

4.31 

099 

332 

0.00 

0.00 

0.00 

4.46 

0.92 

3.54 

549 

1  10 

439 

6.95 

1.20 

5.75 

835 

1.53 

682 

4.56 

1.02 

3.54 

7.89 

1.20 

6  69 

836 

1.54 

6.82 

000 

2.77 

0.00 

143 

0.08 

1  35 

2.87 

015 

2.72 

0.00 

0.00 


0.00 
NA 
063 
NA 
NA 
068 
t^ 
NA 

1.03 
NA 
NA 

1.34 
NA 
NA 

169 
NA 
NA 

1.96 
NA 
NA 

0.92 
NA 
NA 

0.42 
NA 
NA 

0.52 
NA 
NA 

0.51 
NA 
t4A 

078 
NA 
NA 

092 
NA 
NA 

0.99 
NA 

0.00 

0.00 

0.00 
HA 

0.92 
t4A 
NA 

1  10 
NA 
NA 

1.20 
NA 
NA 

1.53 
NA 
NA 

102 
NA 
NA 

1.20 
NA 
NA 

1  54 
NA 

0.00 

277 

0.00 
NA 

008 
NA 
NA 

015 
NA 

000 

0.00 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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AUUtNUUM  b.— HhU\IIVt  VALUh  (jNlIb  ^PVUSi  AND  RtLATED  INFORMATION — Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS' 


MOO 


78999 
78999 
79000 
79000 
79000 
79001 
79001 
79001 
79020 
79020 
79020 
79030 
79030 
79030 
79035 
79035 
79035 
79100 
79100 
79100 
79200 
79200 
79200 
79300 
79300 
79300 
79400 
79400 
79400 
79420 
79420 
79420 
79440 
79440 
79440 
79900 
79999 
79999 
79999 
80500 
80502 
83020 
83912 
84165 
84181 
84182 
86060 
85097 
85390 
85676 
86077 
86078 
86079 
86255 
86256 
86320 
86325 
86327 
86334 
86485 
86490 
86510 
86580 
86585 
86586 
87164 
87207 
88104 
86104 
88104 
88106 
88106 
88106 
88107 
88107 


26 
TC 

26 
TC 

2e" 

TC 

28 
TC 

26 
TC 

26 
TC 

2e" 

TC 

26 
TC 

26" 
TC 

26 
TC 

26" 
TC 

26 
TC 

26 
TC 

26 
26 
26 
26 
26 

26 
26 

26^ 

26 

26 

26 

26 

26 

26 
26 

26 
TC 

26 
TC 

26 


Status 


Description 


Nudear  diagnostic  exam  

Nuclear  dtagfKistic  exam  

\nif[  tiypertbyrotd  therapy  

Inil  tiypertfiyrotd  ttferapy 

inrt  tiyperthyroKJ  therapy 
Repeat  hyperthyrotd  tlierapy     . 
Repeat  hyperthyroid  tr>erapy     . 
Repeat  hyperthyroid  therapy    . 

Thyroid  ablation  

Thyroid  ablation 

Thyroid  ablation  

Thyroid  ablation,  caranoma 
Thyroid  ablation,  carcinoma    ... 
Thyroid  abialion.  carcmom^  .... 

Thyroid  irtelastatic  therapy 

Thyroid  metastatx:  therapy 

Thyroid  metastatic  therapy  

Hematopoetic  nuclear  tfwrapy 
Hematopoetic  nuclear  ttierapy 
Hematopoetic  nuclear  therapy 

Intracavitary  nuclear  IrmI    

lntraca>Mary  nuclear  trmt 

Intracavitary  nuclear  trmt 

Interstitial  nuclear  Itierapy  

imerstitial  nuclear  therapy  

innfssm  nucwv  vwnipy 

Nonhemalo  nuctoar  tharapy  .... 
NontierT\ato  nuciaar  therapy  .... 
htontiemalo  nuciaar  Itwrapy  .... 

Intravaacular  nuciaar  thar 

Intravaacular  nudear  thar 

Intravascular  nuclear  ther 

Nuclear  joinl  tt>eiapy      

Nuclear  joint  therapy  

Nuclear  |Oint  tfierapy  

Provide  ttier  radiopharm(s)  

Nuclear  medicir>e  lt>erapy  

Nuclear  rrwdicine  tfierapy  

Nuclear  medcine  therapy  

Lab  pathology  consultation  

Lab  patfwtogy  consultation  

Hemoglobin  electrophoresis  .... 

Genetic  examination         

Assay  ol  serum  prolems  

Western  blot  lest  

Protein,  western  bkA  test  

Blood  smear  interpretation  

Bone  marrow  interpretation , 

FJbnnoJysms  screen  

Blood  platelet  aggregation  

Physician  tilood  tiank  service  .. 
Physician  tilood  bank  service  . 
Physician  t>kxxl  bank  service  . 
Fluorescent  antibody  screen  .. 

Fluorescent  antibody,  titer  

Serum  Immunoelectrophoresis 
Ottier  Immunoelectrophoresis 
Immunoelectrophoresis  assay  . 
Immunolixaiion  procedure 

Skin  lest  Candida       

Coccidioidomycosis  skin  test  .. 

Histoplasmosis  skin  test 

TB  intradermal  lest    

TB  tine  lest        

Skin  lest,  unlisted 

Dark  tiekt  examination , 

Smear  special  stain  , 

Cytopamokjgy  fluids , 


Cytopalhology 
Cytopathology 
Cytopathok^gy 
Cytopattiotogy 
Cytopathology 
Cytopalhology 
Cytopatfiology 


fluids 
fluids 

fhjKJS 

fluids 
fluids 
fluids 
fluids 


000 
000 
180 

lao 

000 
1  05 
105 
000 
181 
1  81 
000 
210 
210 
000 
252 
252 
000 
1  32 
1.32 
000 
199 
199 
0.00 
000 
1.60 
000 
1  96 
1  96 
000 
000 
1  51 
000 
199 
1  99 
0.00 
000 
0.00 
000 
0.00 
037 
133 
037 
0.37 
0.37 
037 
0.37 
0.45 
0.94 
037 
037 
0.94 
094 
094 
037 
037 
0.37 
037 
042 
0.37 
000 
000 
000 
000 
000 
000 
037 
0.37 
0.56 
056 
000 
056 
0.56 
000 
076 
076 


000 
000 
324 
063 
261 
167 
037 
1  30 
323 
062 
261 
335 
0  74 
261 
352 
091 
261 
309 
048 
261 
333 
0  72 
261 
000 
059 
000 
331 
0  70 
261 
000 
052 
000 
336 
0  75 
261 
000 
000 
000 
000 
022 
065 
016 
015 
016 
014 
0  17 
0  19 
181 
013 
016 
047 
051 
050 
017 
016 
017 
016 
019 
016 
0.00 
029 
032 
025 
020 
000 
012 
017 
079 
025 
054 
062 
025 
0  37 

too 

034 


000 

000 

NA 

063 

NA 

NA 

0  37 

NA 

NA 

062 

NA 

NA 

0  74 

NA 

NA 

091 

NA 

NA 

048 

NA 

NA 

0  72 

NA 

000 

059 

000 

NA 

0  70 

NA 

000 

052 

000 

NA 

075 

NA 

000 

000 

000 

000 

017 

060 

016 

015 

0  16 

0  14 

0  17 

019 

041 

013 

0  16 

042 

042 

0.42 

017 

016 

0.16 

0.16 

019 

0.16 

000 

NA 

NA 

NA 

NA 

000 

012 

017 

NA 

025 

NA 

NA 

025 

NA 

NA 

034 


000 
000 
019 
007 
012 
010 
004 
006 
019 
007 
012 
0.20 
008 
012 
0.21 
0.09 
012 
017 
005 
012 
019 
007 
0.12 
000 
007 
000 
020 
006 
012 
0.00 
006 
0.00 
020 
0.06 
012 
000 
0.00 
000 
000 
001 
005 
001 
001 
001 
001 
001 
002 
003 
001 
001 
003 
003 
003 
001 
001 
0.01 
001 
001 
001 
000 
002 
002 
002 
001 
000 
0.01 
0.01 
0.04 
002 
002 
004 
002 
002 
005 
003 


Non 

Faality 

Total 


000 
000 
523 
250 
273 
282 
146 
136 
523 
250 
273 
565 
292 
273 
625 
352 
273 
458 

1  85 
273 
551 
278 
273 
000 
226 
0.00 
547 
274 
273 
000 
209 
000 
555 
282 
273 
000 
000 
000 
000 
060 
203 
054 
053 
054 
052 
055 
066 

2  78 
051 
054 
1  44 
148 
1  47 
055 
0.54 
055 
054 
0.62 
054 
000 
0.31 
034 
0.27 
021 
000 
050 
055 
1  39 
083 
056 
122 
0.83 
039 
1.81 
1  13 


Faality 
Total 


000 

000 

NA 

250 

NA 

NA 

1  46 

NA 

NA 

250 

NA 

NA 

292 

NA 

NA 

352 

NA 

NA 

1  85 

NA 

NA 

278 

NA 

000 

226 

000 

NA 

274 

NA 

000 

209 

000 

NA 

282 

NA 

000 

000 

000 

000 

055 

1  98 

054 

053 

054 

052 

055 

066 

1  38 

051 

054 

1  38 

1.39 

1.39 

0.55 

054 

054 

054 

062 

054 

000 

NA 

NA 

NA 

NA 

000 

050 

055 

NA 

083 

NA 

NA 

083 

NA 

NA 

1  13 


Gkibal 


CPTV 
HCPCS2 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


88107  .... 

88108  .... 
88108  ... 
88108  .  . 
88125  ... 
88125  .... 
88125  .... 
88141  .... 
88160  .... 
88160  . 

88160  .... 

88161  .... 
88161  .... 

88161  .... 

88162  ... 
88162  ... 
88162  .... 
88172  .... 
88172  .... 

88172  .... 

88173  ... 
88173  .. 
88173  .... 
88180  .... 
88180  .... 
88180  ... 
88182  ... 
§8182  ... 
88182  ... 
88199  ... 
88199  ... 
88199  ... 
88291  ... 

88299  ... 

88300  ... 
88300  .. 
88300  ... 
88302  ... 
88302  ... 
88302  ... 
88304  ... 
88304 

88304  . 

88305  ... 
88305  ... 
88305  ... 
88307  ... 
88307  . 
88307 
88309  ... 
88309  ... 
88309  ... 

88311  ... 
88311 
88311 

88312  ... 
88312  ... 

88312  ... 

88313  ... 
88313 
88313 

88314  ... 
88314  ... 
88314  ... 
88318  ... 
88318 

88318  . 

88319  ... 
88319  ... 
88319  ... 
88321  ... 
88323  ... 
88323  ... 
88323  ... 
88325  ... 


MOD       Status 


TC 

26 
TC 

26 
TC 

26  . 
TC 

26  . 
TC 

26 
TC 

2i6 
TC 

26 
TC 

26  ' 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 

TC 

26 
TC 

26 

TC 

26 
TC 

26 
TC 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descnption 


Cytopathology,  fluids  

Cytopath,  concentrate  tech  

Cytopath,  concentrate  tech  

Cytopath,  concentrate  tech  

Forensic  cytopathology  

Forensic  cytopathology  

Forensic  cytopathology  

Cytopath,  c/v.  interpret    

Cytopath  smear  othe'^  source  .. 
Cytopath  smear  other  source  ., 
Cytopath  smear  other  source  ., 
Cytopath  smear  other  source  . 
Cytopath  smear  othe^  source  . 
Cytopath  smear  other  source  . 
Cytopath  smear  other  source  . 
Cytopath  smear  other  source  . 
Cytopath  smear  other  source  . 

Cytopathology  evai  of  tna  , 

Cytopathology  eval  of  tna   

Cytopathotogy  eval  ol  tna  

Cytopath  eval  fna  report 

Cytopath  eval  fna  report 

Cytopath  eval.  fna.  report 

Cell  marker  study  

Cell  marker  study  

Cell  marker  study  

Cell  marker  study  

CeH  marker  study  

CeH  marker  study 

Cytopathology  procedure  

Cytopathology  procedure  

Cytopathotogy  procedure  

Cyto/motecular  report  

Cytogenetic  study 

Surgical  path,  gross  

Surgk:al  path,  gross  

Surgical  path,  gross  

Tissue  exam  by  pathologist  .... 
Tissue  exam  by  pathologist  .... 
Tissue  exam  by  pathoiogis:  .. 
Tissue  exam  by  pathologist  ... 
Tissue  exam  by  pathologist  .... 
Tissue  exam  by  pattiohjgist  .... 
Tissue  exam  by  pathologist  .... 
Tissue  exam  by  pathologist  .... 
Tissue  exam  by  pattiologist  .... 
Tissue  exam  by  pathologist  .... 
Tissue  exam  by  pathologist  ... 
Tissue  exam  by  pathologist  ... 
Tissue  exam  t)y  pathologist  .... 
Tissue  exam  by  pathologist  .... 
Tissue  exam  by  pathologist  .... 

Decalcify  tissue  

Decalcify  tissue  

Decalcify  tissue  

Special  stains  

Special  stains  

Special  stains  

Special  stains 

Special  stains  

Special  stains  

Histochemical  stain  

Histochemical  stain  

Histochemical  stain  

Chemical  histochemistry  

Chemical  tiistochemistry  

Chemical  histochemistry  

Enzyme  histochemistry  

Enzyme  histochemistry  

Enzyme  histochemistry  

Mnroslide  consultation  

Microslide  consultatkm  

fvlicroslide  consultatk)n  

Microslide  consultation     

Comprehensive  review  of  data 


Physician 
Work 
RVUs3 


Non- 

Facility 

PE  RVUs 


0.00 

0.56 

0.56 

0.00 

0.26 

0.26 

000 

0.42 

0.50 

0.50 

0.00 

0.50 

050 

0.00 

076 

0.76 

000 

0.60 

060 

0.00 

1.39 

1  39 

0.00 

0.36 

0.36 

000 

0.77 

0.77 

0.00 

0.00 

0.00 

0.00 

0.52 

000 

0.08 

0.08 

0.00 

0.13 

0.13 

0.00 

0.22 

022 

0.00 

0.75 

0.75 

0.00 

1.59 

1.59 

000 

228 

2.28 

0.00 

0.24 

0.24 

0.00 

0.54 

054 

0.00 

0.24 

0.24 

0.00 

0.45 

0.45 

000 

042 

0.42 

000 

0.53 

053 

0.00 

1.30 

1.35 

1.35 

0.00 

2.22 


Facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


066 

0.83 

0.25 

0.58 

0.30 

012 

018 

0.99 

0.98 

022 

076 

0.93 

0.22 

071 

0.71 

0.34 

037 

069 

0.27 

042 

183 

0,62 

1.21 

1  20 

016 

1  04 

1.56 

0.35 

1.21 

0.00 

0.00 

0.00 

0.30 

000 

0.30 

0.04 

026 

0.73 

0.06 

0.67 

0.90 

010 

080 

1.77 

034 

1.43 

272 

0.71 

201 

333 

1  02 

2.31 

0.20 

0.11 

0.09 

1.61 

0.24 

1.37 

1.19 

0.11 

1  08 

084 

020 

0.64 

0.74 

0.19 

0.55 

2.18 

0.24 

1.94 

083 

142 

0.61 

0.81 

2.93 


NA 
NA 
0.25 
f^ 
NA 
012 
NA 

C99 
NA 

022 
NA 
NA 

0.22 
NA 
NA 

034 
NA 
NA 

0.27 
NA 
NA 

062 
NA 
NA 

0.16 
NA 
NA 

0.35 
NA 

0.00 

0.00 

0.00 

030 

000 
NA 

004 
NA 
NA 

0.06 
NA 
NA 

010 
NA 
NA 

0.34 
NA 
NA 

071 
NA 
NA 

1  02 
NA 
NA 

0.11 
NA 
NA 

0.24 
NA 
NA 

0.11 
NA 
NA 

0.20 
NA 
NA 

019 
NA 
NA 

024 
NA 

058 
NA 

0.61 
NA 

0.99 


002 

004 

002 

0.02 

0.02 

0.01 

0.01 

0.01 

004 

0.02 

0.02 

0.04 

0.02 

0.02 

0.05 

0.03 

0.02 

0.04 

0.02 

0.02 

0.07 

0.05 

0.02 

0.03 

0.01 

002 

0.06 

0.03 

0.03 

0.00 

0.00 

0.00 

0.02 

0.00 

0.02 

0.01 

0.01 

0.03 

0.01 

0.02 

003 

0.01 

002 

005 

0.02 

0.03 

Oil 

0.06 

005 

013 

008 

005 

002 

0.01 

0.01 

003 

0.02 

0.01 

002 

001 

0.01 

004 

002 

0.02 

002 

0.01 

0.01 

004 

0.02 

002 

0.04 

007 

005 

002 

008 


Non- 

Facility 

Total 


0.68 
1.43 
0.83 
0.60 
0.58 
0.39 
0.19 
1.42 
1.52 
074 
0.78 
1.47 
074 
0.73 
1.52 

1  13 
0.39 
1.33 
089 
0.44 
3.29 
2.06 
123 
1.59 
0.53 
106 
2.39 
1.15 
1.24 
0.00 
0.00 
000 
0.84 
0.00 
0.40 
0.13 
0.27 
0.89 
0.20 
069 
1.15 
0.33 
0.82 
2.57 
1.11 
146 
4  42 
236 

2  06 
5.74 
3.38 
2.36 
0.46 
0.36 
0.10 
218 
080 
1.38 
1  45 
036 
109 
1.33 

0  67 
066 

1  18 
062 
0.56 
275 
07P 
1.96 
2.17 
2.84 
2.01 
0.83 
5.23 


Facility 
Total 


Gk)bal 


NA 
NA 

083 
NA 
NA 

0.39 
NA 

1.42 
NA 

0.74 
NA 
NA 

0.74 
NA 
NA 

1  13 
NA 
NA 

0.89 
NA 
UA 

2.06 
NA 
NA 

0.53 
NA 
NA 

1.15 
NA 

000 

000 

000 

084 

000 
NA 

013 
NA 
NA 

0.20 
NA 
NA 

0.33 
NA 
NA 

1.11 
NA 
NA 

236 
NA 
NA 

3.38 
NA 
NA 

0.36 
NA 
NA 

080 
NA 
hlA 

036 
NA 
HA 

0.67 
NA 
NA 

062 
NA 
NA 

079 
NA 

1.92 
NA 

2  01 
NA 

3.29 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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Addendum  b— Relative  Valuc  l/.n-.ts  (RVUS)  and  Rlua;£d  Information — Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS' 


88329 
88331 
88331 
88331 
88332 
88332 
88332 
88342 
88342 
88342 
88346 
88346 
88346 
88347 
88347 
88347 
88348 
88348 
88348 
88349 
88349 
88349 
88355 
88355 
88355 
88356 
88356 
«8356 
88358 
88358 
88358 
88362 
88362 
88362 
88365 
88365 
88365 
88371 
88372 
88380 
88380 
88380 
88399 
88399 
88399 
89060 
89100 
89105 
89130 
89132 
89135 
89136 
89140 
89141 
89350 
89360 
89399 
89399 
89399 
90281 
90283 
90287 
90288 
90291 
90296 
90371 
90375 
90376 
90378 
90379 
90384 
90385 
90386 
90389 
90393 


MOD 


26 
TC 

26 
TC 

26" 
TC 

26 
TC 

26 
TC 

2(8 
TC 

26 
TC 

26 
TC 

26" 
TC 

26 
TC 

26 
TC 

26 
TC 
26 
26 

216 
TC 

26 
TC 
26 

26 
TC 


Status 


Descnption 


Path  consult  introp  

Path  consult  intraop.  1  bloc  .... 
Patti  consult  intraop.  1  bloc  .... 
Path  consult  intraop.  1  bloc  .... 

Path  consult  intraop,  addl  

Path  consult  intraop.  addl  : 

Path  consult  intraop.  addl  

Immunocytochemistry 

Immunocylochemistry 

Immunocytochemistry      

Immunoduorescent  study  

Immunofiuorescont  study  

Immunofiuorescent  study  

Immunoduorescent  study  

ImmurwfluofescenI  study  

Immurwtluorescent  study  

Electron  microscopy    

Electron  microscopy  

Electron  microscopy  

Scanning  electron  microscopy 
Scanning  electron  microscopy 
Scanning  electron  microscopy 

Analysis,  skeletal  muscle    

Analysis,  skeletal  muscle  

Analysis,  skeletal  muscle  

Analysis,  nerjt  

Analysis,  nerve  

Analysis,  nerve  _ 

Analysis,  tumof 

Analysis,  lumof „ 

Analysis  tumof 

Nerve  leasing  preparations  

Nerve  leasing  preparations  

Nerve  teasing  preparations  

Tissue  hybridisation   

Tissue  hybridization 

Tissue  hybridization 

Protein  western  btot  tissue 

Protein  ar\alysis  w/probe  

Microdissection  .'.. 

Microdissection  

Microdissection  

Surgical  pathology  procedure  . 
Surgical  pathology  procedure 
Surgical  pathology  procedure  . 
Exam. synovial  Ituid  crystals  .... 

Sample  intestinal  contents  

Sample  intestinal  contents  

Sample  stomach  contents  

Sample  stomach  contents  

Sample  stomach  contents  

Sample  stomach  contents  

Sample  stomach  contents 

Sample  stomach  contents 

Sputum  specimen  collection  ... 

Collect  sweat  lor  test        

PattK)togy  lab  procedure  

Paltxjiogy  lab  procedure  

PaltK)logy  lab  procedure  

Human  ig.  im  

Hurrun  ig,  iv  

Botulinum  antitoidn  

Botulism  ig.  iv  

Cmv  ig.  IV        

Diphthena  antitoxin 

Hep  b  ig.  im      

Rabies  ig  irrVsc  

Rabies  ig.  heal  trs 
Rsv  ig.  im.  50mg 
Rsv  ig.  IV 

Rh  ig  full-dose,  im 
Rh  ig.  minidose.  Im 

Rh  ig.  Iv    

Tetanus  ig.  hd 

Vaccina  ig.  im 


Ph' 


lysjcian 
Work 
RVU8» 


067 
119 
1  19 
000 
059 
059 
000 
085 
085 
000 
086 
086 
000 
086 
086 
0.00 
151 
1.51 
000 
076 
0  76 
000 
185 
185 
000 
302 
302 
000 
282 
282 
0.00 
2.17 
217 
000 
0.93 
093 
000 
0.37 
037 
000 
000 
000 
0.00 
000 
000 
037 
060 
050 
045 
019 
079 
021 
0.94 
085 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


Norv 

Fadlily 

PERVUs 


0.66 
1.03 
0.54 
049 
052 
0.27 
0.25 
131 
038 
093 
146 
038 
106 
186 
036 
1  50 
809 
067 
742 
938 
034 
9.04 
255 
083 
1  72 
283 
1  30 
1  53 
1  72 
1  25 
047 
454 
095 
359 
203 
041 
162 
0.13 
017 
000 
000 
000 
000 
000 
000 
0.17 
1  72 
228 
197 
176 
1  75 
1  77 
222 
280 
041 
0.45 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


Facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


0.30 
NA 

0.54 
NA 
NA 

0.27 
NA 
NA 

038 
NA 
NA 

038 
NA 

na! 

0  36  I 
NA  ' 
NA 

067 
NA 
NA 

034 
NA 
NA 

083 
NA 
NA 

1  30 
NA 
NA 

1  25 
NA 
NA 
095 
NA 
NA 
041 
NA 
0.13 
017 
000 
000 
000 
000 
000 
000 
017 
0.22 
018 
013 
007 
026 
008 
028 
035 
NA 
NA 
000 
000 
&00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


002 
0.07 
0.04 
003 
0.04 
002 
002 
0.05 
003 
002 
005 
003 
002 
005 
003 
002 
0.11 
0.05 
006 
008 
003 
005 
012 
007 
005 
016 
010 
006 
016 
010 
006 
012 
007 
005 
005 
003 
002 
0.01 
001 
000 
000 
000 
000 
000 
000 
001 
002 
002 
002 
001 
003 
001 
003 
003 
0.02 
002 
000 
000 
000 
000 
000 
000 
000 
OOQ 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 


Non- 

Fadlrty 

Total 


1.35 
229 
1.77 
0.52 
1  15 
088 
0.27 
2.21 
1.26 
095 
237 
127 
1.10 
2.77 
1.25 
1  52 
971 
223 
748 
10.22 
1  13 
909 
4.52 
275 
177 
601 
442 
1  59 
470 
4  17 
0.53 
683 
319 
3.64 
3.01 
137 
1.64 
0.51 
0.55 
000 
000 
000 
000 
000 
000 
055 
234 
280 
244 
1  96  I 
2.57 
1-99  I 
3  19  I 
3.68 
043 
0.47 
000 
000 
000 
000 
0.00 
0.00 
000 
0.00 
0  00 
000 
000 
000 
000 
000 
0  00  \ 
0  00  ' 

000  I 
0  00  I 
0  00  I 


Facility 
Total 


099 

NA 
1  77 

NA 

NA 
088 

NA 

NA 
1  26 

NA 

NA 
1  27 

NA 

NA 

1  25 
NA 
NA 

2  23 
NA 
NA 

1  13 
NA 
NA 

2  75 
NA 
NA 

442 

NA 

NA 

4  17 

NA 

NA 

319 

NA 

NA 

1  37 

NA 

051 

055 

000 

000  I 

0  00  I 

0  00  I 

0  00  I 

000 

055 

084 

070 

0  60  I 

0  27  ! 

1  08  I 

0  30  I 

1  25 
123 

NA 
NA 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000  I 
0  00  I 
0  00  I 
0  00  1 


Global 


CPTV 
HCPCS2 


MOD 
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XXX 
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XXX 
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XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


90396  .. 
90399  .. 

90471  .. 

90472  .. 

90473  .. 

90474  .. 

90476  .. 

90477  .. 
90581  .. 

90585  .. 

90586  .. 

90632  . 

90633  . 

90634  . 
90636  . 

90645  . 

90646  . 

90647  . 

90648  . 

90657  . 

90658  . 

90659  . 

90660  . 
90665  . 
90669  . 

90675  . 

90676  . 
90680  . 

90690  . 

90691  . 

90692  . 

90693  . 

90700  . 

90701  . 

90702  . 

90703  . 

90704  . 

90705  . 

90706  . 

90707  . 

90708  . 

90709  . 

90710  . 

90712  . 

90713  . 

90716  . 

90717  . 

90718  . 

90719  . 

90720  . 

90721  . 
90723  . 
90725  . 
90727  . 
90732  . 
90733 
90735 
90740 
90743 
90744 
90746 
90747 
90748 
90749 
90780 
90781 
90782 
90783 
90784 
90788 
90799 
90801 
90602 
90604 
90605 


Status 


A 
A 

N 
N 

E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
X 
X 
X 
X 
E 
N 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
D 
E 
E 
E 
E 
E 
E 
E 
E 
E 
X 
E 
E 
X 
E 
E 


Descnption 


Varicella-zoster  ig.  im  

Immune  globulin  

Immunization  admin  

Immunization  admin,  each  add 

Immune  admin  oral/nasal  

Immune  admin  oral/nasal  addl  . 

Adenovirus  vaccine,  type  4  

Adenovirus  vaccine,  typ)e  7  

Anthrax  vaccine,  sc  

Beg  vaccine,  percut  

Beg  vaccine,  intravesical  

Hep  a  vaccine,  adult  im  

Hep  a  vacc,  ped/adol.  2  dose  . 
Hep  a  vacc.  ped/adol.  3  dose  . 

Hep  a/hep  b  vacc,  adult  im  

Hib  vaccine,  hboc,  im 

Hib  vaccine  prp-d,  im  

Hib  vaccine,  prp-omp,  im  

Hib  vaccine,  prp-t,  im  

Flu  vaccine.  6-35  mo.  im 

Flu  vaccine.  3  yrs.  im  

Flu  vaccine,  whole,  im 

Flu  vaccine,  nasal  

Lyme  disease  vaccine,  im  

Pneumococcal  vacc,  ped  <5  ... 

Rabies  vaccine,  im  

Rabies  vaccine,  id  

Rotovirus  vaccine,  oral  

Typhoid  vaccine,  oral  

Typhoid  vaccine,  im  

Typhoid  vaccine,  h-p,  sc/id  

Typhoid  vaccine,  akd,  sc 

Dtap  vaccine,  im 

Dtp  vaccine,  im 

Dt  vaccine  <  7,  im  

Tetanus  vaccine,  im  

Mumps  vaccine,  sc 

Measles  vaccine,  sc  

Rut>ella  vaccine,  se  

Mmr  vaccine,  sc  

Measles-rubella  vaccine,  sc  .... 
Rubella  &  mumps  vaccine,  sc  , 

Mmrv  vaccine,  sc  

Oral  pwliovlrus  vaccine  

Poliovirus,  ipv,  sc   

Chicken  pox  vaccine,  sc  

Yellow  fever  vaccine,  sc 

Td  vaccine  >  7,  im 

Diphthena  vaccine,  im  

Dtp/'hib  vaccine,  im  

Dtap/hib  vaccine,  Im  

Dtap-hep  b-ipv  vaccine,  im   

Cholera  vaccine,  injectable  

Plague  vaccine,  im  

Pneumococcal  vaccine 

Meningococcal  vaccine,  sc  

Encephalitis  vaccine,  sc  

Hepb  vacc,  ill  pat  3  dose  im  ., 
Hep  b  vacc  adol,  2  dose,  im  . 
Hepb  vacc  ped/adol  3  dose  im 

Hep  b  vaccine  adult,  im  

Hepb  vacc.  ill  pat  4  dose  im  .. 

Hep  b/hib  vaccine,  im  

Vaccine  toxoid    

IV  infusion  therapy,  1  hour 

IV  infusion,  additional  hour 

Injection,  sc/im 

Injectkjn,  la  

Injection,  Jv 

Injection  of  antibiotic 

Ther/prophylactio'dx  inject 

Psy  dx  interview    

Intac  psy  dx  interview 

PsyU.  office.  20-30  mm 

Psytx.  off.  20-30  min  w/e&m  .. 


Physician 

Work 
.  RVUs3 


Non- 
Facility 
PE  RVUs 


000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

2.80 

3.01 

1.21 

1.37 


Facility 

PE 
RVUs 


000 

000 

0.20 

0.14 

000 

0.00 

000 

0  00  I 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

000 

000 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

000 

000 

000 

000 

0.00 

000 

0.00 

000 

000 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

1  10 

0.56 

0.11 

0.41 

0.47 

0.12 

0,00 

1,19 

1.23 

051 

0.52 


Mal- 
practice 
RVUs 


Non- 
Facility 
Total 


Facility 
Total 


Gk>bal 


-(- 


0.00 
000 
NA 
NA 
000 
000 
0.00 
000 
000 
000 
000 
0.00 
000 
000 
0.00 
000 
0.00 
000 
000 
000 
0.00 
000 
000 
000 
000 
0.00 
0.00 
0.00 
000 
000 
000 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
000 
000 
000 
000 
0.00 
000 
0.00 
0.00 
000 
000 
000 
000 
000 
000 
0.00 
000 
0.00 
0.00 
000 
000 
000 
0.00 
000 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
0.96 
1.01 
0.39 
0.44 


000 

0.00 

0.01 

001 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

000 

000 

000 

000 

0.00 

000 

0.00 

000 

000 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

000 

000 

0.00 

0.00 

000 

000 

000 

000 

0.00 

0.00 

000 

000 

0.00 

000 

0.00 

0.00 

000 

000 

000 

000 

0.00 

000 

0.00 

000 

000 

000 

000 

000 

000 

0.00 

0.00 

000 

006 

0.03 

0.01 

002 

003 

001 

0.00 

0.06 

007 

0.03 

0.03 


0  00 

000 

0.21 

015 

000 

0.00 

000 

0  00 

000 

0.00 

000 

0.00 

000 

000 

000 

000 

000 

000 

0  00 

0.00 

0.00 

000 

000 

0.00 

000 

000 

000 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

000 

000 

000 

0.00 

000 

000 

0.00 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

000 

0.00 

000 

000 

1.16 

059 

012 

0  43 
050 
013 
000 
4  05 
4.31 

1  75 
192 


0.00  ! 

0  00  ' 
NA  I 
NA 

000  I 

0.00 ; 

0.00 
000 
000 
000 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
000 
0.00 
000 
000 
000 
0.00 
0.00 
000 
0.00 
000 
0.00 
000 
000 
0.00 
000 
000 
0.00 
0.00 
0.00 
000 
000 
000 
0.00 
000 
000 
000 
000 
0.00 
000 
000 
0.00 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
0.00 
000 
000 
000 
000 
000 
NA 
NA 
NA 
NA 
NA 
NA 
000 
382 
409 
163 
1.64 
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zzz 

XXX 

zzz 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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'  *  Indlcatas  RVUs  ara  not  usad  lot  Madtcara  paymant 


'  CPT  codes  and  descnptions  only  are  copynght  2002  American  litedical  Association  All  lights  Reserved  Applicable  FARS/DFARS  Apply. 
'Copynght  2002  American  Dental  Assoaation  All  nghts  reserved 
3  » Indicates  RVUs  are  not  used  tor  Medicare  payment 
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CPTV 
HCPCS* 


90806 
90807 
90808 
90809 
90810 
90811 
90812 
90813 
90814 
90815 
90816 
90817 
90818 
90819 
90821 
90822 
90823 
90824 
90826 
90827 
90828 
90829 
90845 
90846 
90847 
90649 
90853 
90857 
90862 
90865 
90870 
90871 
90875 
90876 
90880 
90882 
90685 
90687 
90689 
90899 
90901 
90911 
90918 
90919 
90920 
90921 
90922 
90923 
90924 
90925 
90935 
90937 
90939 
90940 
90945 
90947 
90989 
90993 
90997 
90999 
91000 
91000 
91000 
91010 
91010 
91010 
91011 
91011 
91011 
91012 
91012 
91012 
91020 
91020 
91020 


MOO 


26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 


Status 


Oescnption 


Psytx.  oil.  45-50  mm  

Psytx.  ott.  45-50  rron  w/eAm  

Psytx.  office.  75-80  mm    

Psytx,  off.  75-80.  »»/e&m     

Intac  psytx,  o«.  20-30  mm 

Intac  psytx,  20-30.  w/e&m 

Intac  psytx.  off,  45-50  mm   

Intac  psytx,  45-50  mm  w/e&m 

Intac  psytx  oH  75-80  mm 

Intac  psytx.  75-80  w/eAm   

Psytx,  hosp.  20-30  mm         

Psytx  hosp,  20-30  f™n  w/s&m  

Psytx.  hosp,  45-50  mm     

Psytx,  hosp.  45-50  mm  w/eAm  

Psytx  hosp.  75-80  mm        

Psytx.  hosp.  75-80  mm  w/e&m  

Intac  psytx.  hosp.  20-30  mm  

Intac  psytx.  h«p  20-30  w/eAm  

Intac  psytx.  hosp  45-50  mm  

Intac  psytx.  hsp  45-50  w/eAm „ 

Intac  psytx.  hcwp.  75-80  nfun  

Intac  psytx.  hsp  75-80  w/»Am _. 

Psychoanalysis  

Family  psytx  w/o  patMOt „ 

Family  psytx  w/patienf       

Multiple  lamiJy  group  psytx „... 

Group  psychot^erapy  

Intac  group  psytx        

Medication  managemsnl  „ „.. 

Narcosynthesis  „ 

Electroconvulsive  ttierapy  .v.. 

Electroconvulsive  tfterapy  

Psyctiopfiysiological  therapy  

Psyctwpfiyswlogical  therapy 

HyprxXherapy  

Environmental  manipulation  

Psy  evaluation  of  reconls  

Consultation  »intti  taiTMly    

Preparation  of  report         „. 

Psychiatric  service/therapy 

Btotoedback  tram,  any  metfl  

Biotoedback  perVuro/rectal 

ESRO  reteted  services  rrxxilh    „... 

ESRD  related  services,  rrxxith   

ESRD  related  services,  rrxxith  

ESRD  related  services,  month  

ESRD  related  services,  day  

Esnl  rataied  services,  day 

Esn)  reMed  services  day 

Esrd  related  services  day  

Hemodialysis,  one  evaluation  

HefTKxlialysis,  repeated  evei  

Hemodialysis  study  Iranscul  

Hemodialysis  access  study  

Dialysis,  one  evaluation     

Dialysis  repeated  evai        

Dialysis  training,  complete  .-« 

Dialysis  training,  irxxxnpi 

Henxjperfusion         

Dialysis  procedure      

Esophageal  mtutiation 

Eeopfiegeal  intut>ation 

Esopftageal  intubation 

Esophagus  motility  study  

Esophagus  motility  study    

Esophagus  motility  study  

Esopnagus  motility  study  

Esophagus  irxjtility  study  .«»..., 

Esophagus  motility  study   

Esophagus  motHity  study 

Esophagus  motility  study  

Esophagus  motility  study  

Gastnc  motility     

Gastnc  motility  

Gastnc  motility  


swan 
lorti 

Norv 
Fac*ty 

^^ 

Mal- 
practice 

Non- 
FaaMy 

FadWy 
Total 

Global 

^Us' 

PERVUs 

RVUs 

RVUs 

Total 

186 

072 

062 

004 

262 

252 

XXX 

2.02 

072 

065 

005 

279 

272 

XXX 

279 

105 

093 

007 

391 

379 

XXX 

295 

102 

095 

007 

404 

3.97 

XXX 

1.32 

053 

043 

003 

188 

1  78 

XXX 

148 

059 

048 

003 

210 

199 

XXX 

197 

0.82 

066 

005 

284 

268 

XXX 

213 

079 

069 

005 

297 

2  87 

XXX 

290 

1  13 

101 

007 

410 

398 

XXX 

306 

108 

098 

007 

421 

411 

XXX 

125 

NA 

048 

0.03 

NA 

1  76 

XXX 

1.41 

HA 

0.47 

003 

NA 

1  91 

XXX 

1.89 

r4A 

071 

004 

NA 

264 

XXX 

2.06 

NA 

067 

005 

•<" 

277 

XXX 

2.83 

NA 

103 

006 

NA 

392 

XXX 

2.90 

NA 

0  97 

007 

NA 

403 

XXX 

136 

NA 

049 

003 

r4A 

1  88 

XXX 

152 

NA 

051 

003 

NA 

206 

XXX 

201 

NA 

0  75 

004 

NA 

2.80 

XXX 

2.16 

NA 

071 

005 

NA 

292 

XXX 

2.94 

NA 

1.09 

007 

NA 

410 

XXX 

3.10 

NA 

101 

0.07 

NA 

418 

XXX 

179 

060 

057 

004 

243 

240 

XXX 

183 

067 

066 

004 

254 

253 

XXX 

2.21 

084 

078 

005 

310 

3.04 

XXX 

059 

028 

025 

001 

088 

085 

XXX 

059 

026 

024 

001 

086 

084 

XXX 

0.63 

0.31 

026 

002 

096 

091 

XXX 

095 

0.41 

0.33 

0.02 

1  38 

IX 

XXX 

284 

162 

091 

0.07 

453 

382 

XXX 

188 

081 

081 

004 

273 

273 

000 

272 

NA 

108 

0.06 

NA 

386 

000 

+  120 

0.91 

047 

003 

214 

1  70 

XXX 

♦  190 

1  18 

0  74 

004 

3.12 

268 

XXX 

219 

106 

071 

005 

330 

295 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

+0  97 

038 

038 

002 

137 

1  37 

XXX 

+148 

083 

058 

003 

234 

209 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

0.41 

086 

019 

0.02 

129 

062 

000 

0.89 

088 

036 

004 

181 

129 

000 

11  18 

7.56 

756 

030 

1904 

19.04 

XXX 

854 

4.18 

418 

0.24 

1296 

12  96 

XXX 

727 

392 

392 

019 

11  38 

11  38 

XXX 

4  47 

2.54 

254 

012 

713 

713 

XXX 

037 

0.22 

022 

001 

060 

060 

XXX 

028 

013 

013 

001 

042 

042 

XXX 

0.24 

012 

ai2 

001 

037 

037 

XXX 

015 

006 

008 

0  01 

024 

024 

XXX 

1.22 

NA 

069 

003 

NA 

1  94 

000 

211 

NA 

100 

0.06 

NA 

317 

000 

000 

000 

000 

000 

0.00 

000 

XXX 

000 

000 

000 

0.00 

000 

000 

XXX 

T28 

NA 

072 

004 

r4A 

204 

000 

2.16 

NA 

1  02 

006 

NA 

3  24 

000 

0.00 

000 

000 

0.00 

000 

000 

XXX 

0.00 

000 

000 

000 

000 

000 

XXX 

184 

NA 

1  43 

0.05 

NA 

332 

000 

000 

000 

000 

000 

000 

000 

XXX 

0.73 

033 

NA 

004 

1  10 

NA 

000 

0.73 

025 

025 

003 

101 

101 

000 

0.00 

006 

NA 

001 

009 

NA 

000 

1.25 

2,75 

NA 

010 

410 

NA 

000 

125 

045 

045 

005 

1.75 

1  75 

000 

000 

230 

NA 

0.05 

235 

NA 

000 

150 

3.18 

NA 

010 

478 

NA 

000 

150 

054 

054 

005 

209 

209 

000 

000 

2.64 

NA 

0.05 

269 

NA 

000 

146 

3.31 

NA 

012 

489 

NA 

000 

146 

053 

053 

006 

205 

205 

000 

000 

278 

NA 

006 

284 

NA 

000 

1  44 

305 

NA 

Oil 

460 

NA 

000 

144 

0.50 

050 

006 

200 

200 

000 

000 

255 

NA 

006 

2.60 

NA 

000 

'  CPT  codas  and  dascnptions  only  ar*  copynght  2002  Anwncar  m- 
'  Copyright  2002  AmancanOanlalAnociatKxi  All  ngnts  rvMrvM 
^  *  Indlcatas  RVUs  ara  not  usad  tor  Madicsra  payment 


.voaaMn  *M  Fkigms  Ho-j"  jt~:   A;^'<«  ,k>i«  FARS/DFARS  Appty 


Federal  Register 'Vol.  67,  No,  251 -Tuesday.  Dpcpmber  31,  2002  '  RuIp^  anrt  Rpg- 


80145 


CPT- 
HCPCS- 


MOD 


91030 

91030 

91030 

91032 

91032 

91032 

91033 

91033 

91033 

91052 

91052 

91062 

91055 

91055 

91055 

91060 

91060 

91060 

91065 

91065 

91065 

91100 

91105 

91122 

91122 

91122  . 

91123 

91132 

91132 

91132 

91133 

91133 

91133 

91299 

91299 

91299 

92002 

92004 

92012 

80014 

92015 

92018 

92019 

92020 

92060 

92060 

92060 

92065 

92065 

92065 

92070 

92061 

92081 

92081 

92082 

^2062 

92082 

92083 

92083 

92083 

92100 

92120 

92130 

92135 

92135 

92135 

92136 

92136 

92136 

92140 

92225 

92226 

92230 

92235 

92235 


26  . 
TC 


26 

TC 


26  . 
TC 


26  . 
TC 


26 
TC 


26  . 
TC 


26 
TC 


26  . 
TC 


26  . 
TC 


26  . 
TC 


26  . 
TC 


26 

TC 


26  . 
TC 


26  . 
TC 


26  . 
TC 


26  . 


26  . 
TC 


26 
TC 
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Status 


26 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

B 

C 

A 

C 

C 

A 

C 

C 

C 

C 

A 

A 

A 

A 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Desc'iptio'" 


Acid  perfusion  o<  esophagus 
Acid  pertusior  ot  esophagus 

AciO  pertusion  o!  esophagus  

Esophagus  acio  re'lux  test  

Esophagus  acid  reHux  test  , 

Esophagus  acid  retiu)i  lest  

Prolonged  acid  reflux  lest   

Prolonged  acid  reflux  test 

Prolonged  acid  'etiux  lest  

Gastric  analysis  test  ... 

Gastric  analysis  test    

Gistric  analysis  test  

Gastric  intubation  tor  smear  

Gastnc  intubation  for  sr^ear  

Gastric  intubation  fo'  sr^ear 

Gastric  saline  load  test        

Gastnc  saline  load  test        

Gastric  saline  load  test        

Breath  hydrogen  test  

Breath  hydrogen  test  

Breath  hydrogen  test  

Pass  intestine  bleeding  rube 
Gastnc  intubation  treatment 

Anal  pressure  record  « 

Anai  pressure  record  

Anal  pressure  record 

Irrigate  tecai  impaction  , 

Eleclrogastroyraphy   

Eiectrogastroqraphy     

Eiectrogastrog'aphy  

Elect rogastrography  w'test  

Elecfrogastrography  w'test  

Electrogastrography  w'lest  

Gastroenterology  procedure 
Gastroenterology  procedure 

GastroenterolDgy  procedure 

Eye  exarr,  new  patient      

Eye  exarr-:   new  patient      

Eye  exam  established  pat  ;.. 

Eye  exam  &  treatment  ..... 

Refraction  

New  eye  exam  &  treatment  

'  Eye  exam  &  treatment        

Special  eye  evaiuatior       

Special  eye  evaluation       

Special  eye  evaluation       

Special  eye  evaiuatio'-       

OrtfioptiG  pleoptic  faming  

Orthoptic  pieoptic  training  

Ortfxjptic  pieoptic  framing  

Fitting  of  contact  iens         

Visual  field  exammationis)   

Visuai  lieid  exammationiS)  

Visual  field  exammationis)  

Visual  field  examinationis)  

Visua.  field  exammationis)  

Visual  field  examination) s)  

Visua-  field  exammationis)  

Visual  field  exammatiohis)  

Visual  field  examinalionis)  

Sena!  toncimetrv  examis)  

Tonography  &  eye  evaluation    . 
Water  provocatior"  tonograpny 

Opthaimic  dx  imaging         

Opthalmic  dx  imaging        

Opthaimic  dx  imaging  

Ophthalmic  biometry  

Ophthalmic  biometry   

Ophthalmic  biorrietry   

Glaucoma  provocative  tests 
Special  eye  exam   initial 
Special  eye  exam   subseauent 
Eye  exam  wth  pixitos 

Eye  exam  with  ptX)tos       

Eye  exam  with  plxjtos       


Physician 
Wort( 
RVUs3 


Non- 

Facility 

PE  RVUs 


0.91 
0.91 
0.00 
121 
121 
0.00 
1.30 
1.30 
0.00 
0.79 
0.79 
0.00 
0.94 
0.94 
0.00 
0.45 
0.45 
0.00 
020 
0.20 
0.00 
1.08 
0.37 
1.77 
1.77 
0.00 
.  0.00 
0.00 
0.52 
0.00 
0.00 
0.66 
0.00 
0.00 
0.00 
0.00 
0.88 
1.67 
0.67 
1.10 
+0.38 
2.50 
1.31 
0.37 
0.69 
0.69 
0.00 
0.37 
0.37 
0.00 
0.70 
0.36 
0.36 
0.00 
0.44 
044 
0.00 
0.50 
0.50 
0.00 
0.92 
0.81 
0.81 
0.35 
0.35 
0.00 
0.54 
0.54 
0.00 
0.50 
0.38 
0.33 
060 
0.81 
0.81 


2.57 
0.33 
2.24 
2.43 
0.43 
2  00 
2.64 
0.47 
2.17 
2.38 
0.28 
2.10 
2.17 
0.27 
1.90 
0.30 
0.14 
0.16 
3.88 
007 
3.81 
NA 
NA 
385 
0.62 
3.23 
0.00 
0.00 
0.19 
000 
000 
0.24 
0.00 
0.00 
0.00 
0.00 
094 
1  66 
0.99 
1.35 
1.51 
NA 
NA 
092 
074 
0.30 
0.44 
0.56 
0.16 
040 
1.04 
204 
0.16 
1.88 
1.06 
019 
0.87 
1.59 
0.23 
1.36 
073 
0.80 
0.91 
1.54 
016 
1.38 
1.88 
0.25 
1  63 
0.99 
0.22 
0.21 
1  69 
261 
0.38 


Faality 

PE 
RVUs 


Mal- 
practice 
RVUs 


NA 
0.33 
NA 
NA 
043 
NA 
NA 
0.47 
NA 
NA 
0.28 
NA 
NA 
0.27 
NA 
NA 
014 
NA 
NA 
0.07 
NA 
0.29 
010 
NA 
0.62 
NA 
0.00 
0.00 
NA 
0.00 
0.00 
NA 
000 
0.00 
0.00 
0.00 
035 
0.70 
030 
0.48 
0.15 
1.10 
0.58 
016 
NA 
0.30 
NA 
NA 
016 
NA 
033 
NA 
016 
NA 
NA 
019 
NA 
NA 
0.23 
NA 
038 
033 
0.38 
NA 
0.16 
NA 
NA 
0.25 
NA 
0.22 
016 
015 
0.20 
NA 
038 


Non- 
Facility 
Total 


Facility 

Total 


005 
0.03 
0.02 
0.10 
0.05 
0.05 
0.14 
0.05 
0.09 
005 
0.03 
0.02 
0.06 
0.04 

o.oe 

0.04 

0.02 

0.02 

0.03 

0.01 

0.02 

0.06 

0.02 

0.17 

010 

007 

000 

000 

0.03 

000 

0.00 

003 

0.00 

0.00 

0.00 

000 

002 

0.03 

001 

0.02 

0.01 

0.03 

0.03 

0.01 

002 

001 

0.01 

0.02 

0.01 

001 

001 

0.02 

001 

0.01 

0.02 

0.01 

0.01 

0.02 

001 

001 

0.02 

002 

0.02 

002 

0.01 

0.01 

007 

001 

0.06 

0.01 

0.01 

001 

002 

0.07 

0.02 


353 
1.27 
2.26 
374 
169 
206 
4  08 
1.82 
2.26 
3.22 
1.10 
2.12 
3.17 
1.25 
1  92 
0.79 
0.61 
018 
411 
0.28 
3.83 
NA 
NA 
579 
249 
3.30 
000 
0.00 
0.74 
000 
0.00 
093 
0.00 
0.00 
0.00 
000 

1  84 
3.36 
1.67 

2  47 
190 

NA 
NA 
1.30 
1.45 
1.00 
0.45 
0.95 
0.54 
041 
1.75 
2.42 
0.53 
1.89 
1.52 
0.64 
0.88 
211 
0.74 
1.37 
1.67 
1.63 
1.74 
1.91 
0.52 
1  39 
2.49 
0.80 
1.69 
1.50 
0.61 
0.55 
2.31 
3.49 
121 


NA 

1.27 

NA 

NA 

1  69 

NA 

NA 

1.82 

NA 

NA 

1  10 

NA 

NA 

1.25 

NA 

NA 

0.61 

NA 

NA 

0.28 

NA 

1.43 

0.49 

NA 

249 

NA 

0.00 

0.00 

NA 
0.00 
0.00 

NA 
000 
0.00 
0.00 
0.00 
1.25 
2  40 
098 
1.60 
0.54 
3.63 
1.92 
0.54 

NA 
1.00 

NA 

NA 
054 

NA 
1.04 

NA 
0.53 

NA 

NA 
064 

NA 

NA 
074 

NA 
1.32 
1.16 
1.21 

NA 
052 

NA 

NA 
0.80 

NA 
073 
0.55 
049 
082 

NA 
121 


Global 


000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  anc  aescnonons  -xiii  are  ajpyngni  ?002  Amencar  Me<3«:.a  As.v.-iar.L. 
'  Copynghl  2002  Amencar  [jemai  Associatior,  All  ngnts  reserve^: 
>  +  kKicates  RVUs  are  loi  ju^c  iw  MeOxare  payrneni 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information — Continued 


CPTV 
HCPCS^ 


92235 

92240 
92240 
92240 
92250 
92250 
92250 
92260 
92265 
92265 
92265 
92270 
92270 
92270 
92275 
92275 
92275 
92283 
92283 
92283 
92284 
92284 
92284 
92285 
92285 
92285 
92286 
92286 
92286 
92287 
92310 
92311 
92312 
92313 
92314 
92315 
92316 
92317 
92325 
92326 
92330 
92335 
92340 
92341 
92342 
92352 
92353 
92354 
92355 
92358 
92370 
92371 
92390 
92391 
92392 
92393 
92395 
92396 
92499 
92499 
92499 
92502 
92504 
92506 
92507 
92508 
92510 
92511 
92512 
92516 
92520 
92525 
92526 
92531 
92532 


r 

MOD   I    Status 


tc 


26. 

TC 

26 
TC 

26 
TC 

26'! 
TC 

26 
TC 

26" 
TC 

26 
TC 

Hi. 

TC 

as ! 

TC 

26" 
TC 


Descnption 


Ey«  exam  vyilti  photos 

leg  angiography    

leg  angwgraphy     

leg  angK>graphy     

Eye  exam  with  photo*   

Eye  exam  with  photos    

Eye  exam  with  photos     

Ophthalmoscopy/dynamometry 

Eye  muscle  evaluatioo       

Eye  muscle  evaluation    

Eye  muscle  evaluation  

Electro-oculography ^ 

ElectTO-ooulography 

Electro-oculography 

Electroretinography  

Electroretinogrsiphy  

Electrofetinography   

Color  vision  examination  

Color  vision  examination  

Color  vision  examination  , 

Dark  adaptation  eye  exam  

Dark  adaptation  eye  exam  

Dark  adaptation  eye  exam 

Eye  photography 

Eye  photography     , 

Eye  photography  

InterTMl  eye  photography  , 

Internal  eye  photography 

Internal  eye  photography 

Internal  eye  photography  , 

Contact  lens  fitting  , 

Contact  lens  fitting , 

Contact  lens  fitting  , 

Contact  lens  fitting  

Prescnption  ol  contact  lens 

Prescription  of  contact  leiw  

Prescription  of  contact  lens  

Prescnption  of  contact  lens  

ModiticatKxi  ol  contact  lens 

Replacement  of  contact  lens  .... 

Fitting  of  artificial  eye       

Fitting  of  artificial  eye  , 

Fitting  of  spectacles  , 

Fittir>g  of  spectacles  , 

Fitting  of  spectacles  

Special  spectacles  fitting  

Special  spectacles  fitting  

Special  spectacles  fitting  

Special  spectacles  fitting  

Eye  prosttiesis  service      

Repair  &  adjust  spectacles  

Repair  &  ad|ust  spectacles  

Supply  ol  spectacles        

Supply  of  contact  lenses  

Supply  ol  low  vision  aids 

Supply  of  artificial  eye      

Supply  of  spectacles    

Supply  ol  contact  lenses  

Eye  service  or  procedure  

Eye  service  or  procedure  

Eye  service  or  procedure  

Ear  and  throat  examlr^atlon  

Ear  microscopy  examination     . 

Speech/hearing  evaluation  

Speach/heahng  therapy  

Speech/heanng  therapy  

Rehab  for  ear  implant    

f^iasopharyngoscopy         

Nasal  function  studies     

Facial  nerve  function  test  

Laryngeal  function  studies  

Oral  function  evakiation   

Oral  function  ttierapy        

Spontaneous  nystagmus  study 
PositKX^I  nystagmus  lest  


Physictan 
Work 
RVUs' 


000 

110 

1  10 

000 

044 

044 

000 

020 

081 

081 

000 

081 

081 

000 

101 

101 

000 

017 

017 

000 

024 

024 

000 

020 

020 

000 

066 

066 

000 

081 

♦  1.17 

106 

1.26 

092 

+0  69 

0  45 

068 

045 

000 

000 

108 

045 

♦0  37 

♦047 

♦0  53 

♦037 

♦0  50 

♦0  00 

♦0  00 

♦0  00 

♦0  32 

♦0  00 

000 

000 

♦0  00 

♦0  00 

+0  00 

♦0  00 

000 

000 

000 

151 

016 

086 

052 

0^ 

♦1.S0 

0.84 

0.56 

0.43 

076 

♦000 

055 

000 

000 


Non-  Facility  Mal- 

Faahty  PE  Practice 

PE  RVUs         RVUs  RVUs 


223 
509 

051 
458 
149 
020 
129 
024 
189 
029 
160 
1  76 
035 
1  41 
196 
044 
1  54 
086 
007 
079 
228 
009 
219 
085 
009 

0  76 
286 
030 
256 
270 

1  13 
1  14 
1  13 
111 
095 
090 
096 
099 
040 
1  62 
103 
096 
071 
075 
077 
071 
0  76 
882 
4  31 
097 
056 
062 
000 
000 
384 

11  92 
130 
219 
000 
000 
000 
NA 

0  51 

1  63 
1  56 
1.45 
2.11 
1.38 
1  10 
097 
055 
0.00 
1.62 
000 
000 


NA 

NA 

051 

NA 

NA 

020 

NA 

0.09 

NA 

029 

NA 

NA 

0.35 

NA 

NA 

044 

NA 

NA 

007 

NA 

NA 

0.09 

NA 

NA 

O09 

NA 

NA 

030 

NA 

0.32 

0.46 

0.36 

051 

0.29 

027 

017 

030 

0  14 

NA 

NA 

033 

017 

014 

018 

021 

014 

020 

NA 

NA 

NA 

013 

NA 

000 

000 

384 

1192 

130 

2  19 

000 

000 

000 

124 

009 

0  41 

024 

0.12 

0.83 

0.42 

018 

0.22 

040 

0.00- 

021 

000 

000 


006 
007 
002 
005 
002 
0O1 
0O1 
001 
004 
002 
002 
005 
003 
002 
0.04 
002 
002 
002 
0O1 
001 
002 
001 
001 
002 
001 
001 
003 
001 
002 
002 
003 
003 
003 
002 
001 
001 
001 
0O1 
0O1 
006 
004 
001 
0O1 
0O1 
0O1 
001 
002 
006 
001 
004 
002 
002 
000 
000 
002 
047 
006 
006 
000 
000 
000 
006 
0O1 
004 
002 
001 
006 
003 
002 
002 
003 
000 
002 
0.00 
000 


Non- 

Facility 

Total 


228 

626 
1  63 
463 
195 
065 
1  30 
045 
274 
1  12 
1.62 
2.62 
1  19 
1  43 
303 
1  47 
1  56 
1  05 
025 
080 
254 
034 
220 

1  07 
030 
077 
355 
097 
258 
353 
233 

2  25 
242 
205 
165 
1  36 
1  65 
145 
041 

1  67 

2  15 
142 
1  09 
123 
1.31 
1  09 
1  28 
890 
432 
1  01 
090 
064 
000 
000 
386 

12  39 

1  38 

2  25 
000 
000 
000 

NA 
070 
253 
210 
1  72 
367 
225 

1  67 
1.42 
1.34 
000 

2  19 
000 
0.00 


Facility 
Total 


Global 


NA 
NA 

1  63 
NA 
NA 

065 
NA 

030 
NA 

1  12 
NA 
NA 

1  19 
NA 
NA 

1  47 
NA 
NA 

025 
NA 
NA 

034 
NA 
NA 

030 
NA 
NA 

097 
NA 

1  15 

1  66 

1  47 

1  80 

1  23 

0  97 
063 
099 
060 

NA 
NA 

1  45 
0.63 
052 
066 
075 
052 

0  72 
NA 
NA 
NA 

047 
NA 
000 
000 
386 
1239 

1  38 
225 
000 
00» 
000 
281 
0.28 
131 
078 
0.39 
239 
129 
075 
067 
1  19 
000 
078 
000 
000 


CPTV 
HCPCS^ 


MOD 


Status 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

000 
XXX 
XXX 
XXX 
XXX 
XXX 

000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


92533  . 

92534  . 

92541  . 
92541 

92641 

92542  - 
92542 
92542 
92543 
92543 

92543  . 

92544  . 
92544  . 
92544  . 
92545 
92545 
92545 
92546 

92546  . 
92546 

92547  . 
92548 

92548  . 
92546 
92551  . 
92552 
92553 
92555  , 
92556 
92557 
92559 
92560 
92561 
92562 
92563 
92564 
92565 
92567 
92568 
92569 
92571 
92572 
92573 
92575 
92576 
92577 
92579 
92582 
92583 
92584 
92585 
92585 
92585 
92586 
92587 
92587 
92587 
92588 
92588 
92588 
92589 
92590 
92591 
92592 
92593 
92594 
92595 
92596 
92597 
92598 
92599 
92599 
92599 
92601 
92602 


26 

TC 

26" 
TC 

26 
TC 

26  . 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 


B 

B 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

A 

A 

A 

A 

A 

N 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

N 

N 

N 

N 

N 

A 

I 

F 

D 

D 

D 

A 

A 


Description 


Caloric  vestibular  lest        

OptOKinetic  nystagmus  test  

Spontaneous  nystagmus  test  . 
Spontaneous  nystagmus  test  . 
Spontaneous  nystagmus  test  „ 

Positional  nystagmus  test  

Positional  nystagmus  test 

Positional  nystagmus  test  , 

Calonc  vestibular  test      

Caloric  vestibular  lest 

Caloric  vestibular  test       

Optokinetic  nystagmus  test  .... 
Optokinetic  nystagmus  lest  .... 
Optokinetic  nystagmus  test  .... 

Oscillating  tracking  test  

Oscillating  tracking  test  

Oscillating  tracking  test  

Sinusoidal  rotatkxial  test  

Sinusoidal  rotatKinal  test  

SinusokJal  rotational  test  

Supplemental  electrk:al  test  ... 

Posturography  

Posturography  

Posturography  

Pure  tor>e  heanng  test,  air  

Pure  tone  audiometry  air 

Audkxnetrv  air  &  bone   

Speech  threshold  audiometry 
Speech  audiometry  complete 
Compretiensive  heanng  test 
Group  audkjmetric  testing 
Bekesy  audionrtetry.  screen    .. 
Bekesy  audiometry,  dagnosis 

Loudness  balance  test  

Tone  decay  hearing  test  

Sisi  hearing  test 

Stenger  test,  pure  tone  

Tympanometry 

AcoustK  reflex  testing  

Acoustic  reflex  decay  test  

Filtered  speecti  hearing  test  ... 
Staggered  sp>onoaic  word  test 

Lombard  test  

Sensorineural  acuitv  test  

Synthetic  sentence  test   

Stenger  test  speech     

Visual  audiometry  (vra)  

Conditioning  piay  audiometry  . 

Select  picture  audiometry  

Electrocochieography 
Auditor  evone  potent,  compre 
Auditor  evoKe  potent,  compre 
Auditor  evoKe  potent,  compre 

Auditor  evoKe  potent,  limit 

E.'OKed  auditory  test 

EvoKed  audito'>  test        

Evoked  auditory  test        

Evoked  auditon,  test 

Evoked  auditory  test 

Evoked  auditory  test   

Auditory  function  lest(s)   

Heanng  aid  exam  one  ear    .. 
Heanng  aid  exam   both  ears  . 
Hearing  aid  check  one  ear 
Heanng  aid  check  both  ears 
Electro  hearng  aid  test  one  .. 
Electro  hearng  aid  tst  tx)th  ... 

Ear  protector  evaluation  

Oral  speech  device  eval 

Modify  oral  speech  device  

ENT  procedure  service  

ENT  procedure/service 

ENT  procedure/service 

Cochlear  Impit  f/up  exam  <  7 
Reprogram  cochlear  impIt  <  7 


Phi 


lysictan 
Work 
RVUs3 


0.00 
0.00 
0.40 
040 
000 
0.33 
0.33 
000 
0.10 
0.10 
0.00 
0.26 
0.26 
0.00 
0.23 
0.23 
000 
029 
0.29 
0.00 
0.00 
0.50 
0.50 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.50 
0.50 
0.00 
0.00 
0.13 
0.13 
0.00 
036 
0.36 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
000 
+1  35 
+0.00 
000 
000 
000 
0.00 
0.00 


Non- 

FactUty 

PERVUs 


Facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


0.00 

0.00 

1.11 

0.20 

0.91 

1.20 

016 

1  04 

0.63 

0.05 

0.58 

0.97 

013 

0.84 

0.90 

0.11 

079 

2.25 

0.14 

2.11 

1.34 

398 

0.27 

3.71 

0.00 

0.45 

066 

0.38 

0.57 

1.18 

0.00 

0.00 

072 

0.41 

038 

0.47 

0.40 

0.52 

0.38 

0.41 

039 

0.09 

035 

0.30 

0.45 

0.72 

0.73 

0.73 

0.89 

247 

206 

0.22 

1  84 

1.84 

1.37 

0  07  ! 

1  30  < 
1  63 
0.17 

1  46 
0.53 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.59 
149 
0.00 
0.00 
000 
0.00 
3.50 
244 


0.00 

0.00 

NA 

0.20 

NA 

NA 

016 

NA 

NA 

0.06 

NA 

NA 

0.13 

NA 

NA 

0.11 

NA 

NA 

014 

NA 

NA  I 

NA 

0.27 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

0.00 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA  I 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.22 

NA 

NA 

NA 

007 

NA 

NA 

0.17 

NA 

NA 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

NA 

0.54 

0.00 

0.00 

0.00 

0.00 

NA 

NA 


000 

000 

0.04 

0.02 

002 

0.03 

0O1 

002 

0.02 

0.01 

0.01 

0.03 

0.01 

002 

0.03 

001 

0.02 

0.03 

0.01 

002 

005 

013 

0.02 

0.11 

0.00 

0  03 

005 

003 

005 

010 

0.00 

0.00 

0.05 

003 

003 

0.04 

0.03 

005 

003 

003 

0.03 

0.01 

003 

002 

0.04 

006 

005 

0.05 

007 

0.17 

0.14 

0.02 

0.12 

0.12 

0.10 

001 

009 

012 

0.01 

0.11 

005 

000 

0.00 

000 

0.00 

000 

0.00 

0.05 

0.05 

0.00 

0.00 

0.00 

0.00 

006 

0.06 


Non- 

Facility 

Total 


Facility 
Total 


Gk)bal 


4- 


000 

0.00 

1.55 

062 

093 

156 

0.50 

1.06 

0.75 

016 

059 

1.26 

0.40 

0  86  ! 

1.16  I 

0.35 

0.81 

2.57 

044 

213 

1.39 

4  61 

0.79 

382 

0.00 

0.48 

0.71 

0.41 

0.62 

1.28 

0.00 

0.00 

0.77 

0.44 

0.41 

0.51 

043 

0.57 

041 

044 

042 

0.10 

0.38 

032 

049 

078 

0.78 

078 

096 

2.64 

270 

074 

1.96 

196 

160 

0.21 

1  39 
2.11 
0.54 
1.57 
0.58 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.64 

2  89 
0  00 
000 
0  00  : 
0.00  j 
3.56  I 
2.50  1 


0.00 

XXX 

000 

XXX 

NA 

XXX 

062 

XXX 

NA 

XXX 

NA 

XXX 

0.50 

XXX 

NA 

XXX 

NA 

XXX 

0.16 

XXX 

NA 

XXX 

NA 

XXX 

040 

XXX 

NA 

XXX 

NA 

XXX 

035 

XXX 

NA 

XXX 

1^ 

XXX 

044 

XXX 

NA 

XXX 

NA 

zzz 

NA 

XXX 

079 

XXX 

NA 

XXX 

000 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

000 

XXX 

000 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

074 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

0.21 

XXX 

NA 

XXX 

NA 

XXX 

0.54 

XXX 

NA 

XXX 

NA 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

0.00 

XXX 

000 

XXX 

000 

XXX 

NA 

XXX 

1  94 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

NA 

XXX 

NA 

XXX 

'  CPT  codas  and  dascnpoons  only  ara  copyright  2002  American  Madical  Association  All  Rights  Reserved  Appiicatile  FARS/DFARS  Apply 
'Copynght  2002  American  Dental  Association  AH  nghts  reserved 
>  +  IndicalM  RVUs  are  not  used  tor  Medicare  payment 


'  CPT  codes  and  descnptions  only  are  copynght  2002  Amencan  Medical  Association  All  Rights  Resen/ed  Applicat)le  FARSTOFARS  Apply. 
'Copyright  2002  Amencan  Dental  Association  All  rights  reserved 
5  ♦  Indicates  RVUs  are  not  used  lo' Medicare  payment 
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CPTV 
HCPCS^ 


92603 
92604 
92605 
92606 
92607 
92608 
92609 
92610 
92611 
92612 
92613 
92614 
92615 
92616 
92617 
92700 
92950 
92953 
92960 
92961 
92970 
92971 
92973 
92974 
92975 
92977 
92978 
92978 
92978 
92979 
92979 
92979 
92960 
92981 
92982 
92984 
92986 
92987 
92990 
92992 
92993 
92995 
92996 
92997 
92998 
93000 
93005 
93010 
93012 
93014 
93015 
93016 
93017 
93018 
93024 
93024 
93024 
93025 
93025 
93025 
93040 
93041 
93042 
93224 
93225 
93226 
93227 
93230 
93231 
93232 
93233 
93235 
93236 
93237 
93268 


MOD 


26 
TC 

26 
TC 

26 
TC 

26 
TC 


Status 


Descnption 


Cochlear  impit  I/up  exam  7  >  . 
Reprogram  cochlear  impIt  7  >  . 
Eval  for  rKHispeech  device  rx   . 

Non-speech  device  service  

Ex  for  speech  device  rx.  Ihr  ... 
Ex  lor  speech  device  rx  addl 
Use  o(  speech  device  service 
Evaluate  swallowing  function 
Motion  fluoroscopy/swallow 
Endoscopy  swallow  tst  (fees) 
Endoscopy  swallow  1st  (fees)    . 
Laryngoscopic  sensory  test 
Eval  laryngoscopy  sense  tst    .. 
Fees  w/laryngeal  sense  test  ... 

Interpn  lees/laryngeal  lest 

Ent  procedure/service     

t-leart/lung  resuscitation  cpr  .... 

Temporary  external  pacing  

Cardioversion  electnc.  ext 

Cardioversion,  electnc.  inl  

Cardioassist  internal   

Cardioassist  external 

Percut  coronary  thrombectomy 

Cath  place,  cardio  txachytx  .... 

Dissolve  clot,  heart  vessel  

Dissolve  clot,  heart  vessel  

Intravasc  us,  heart  add-on  

Intravasc  us.  heart  add-on  

Intravasc  us.  heart  add-on  

Intravasc  us.  heart  add-on  

Intravasc  us.  heart  add-on  

Intravasc  us  heart  add-on  

Insert  intracoronary  stent  

Insert  intracoronary  stent  

Coronary  artery  dilation    

Coronary  artery  dilation    

Revision  of  aortic  valve 

Revision  of  mitral  valve     

Revision  of  pulnxxiary  vatvs  ... 

Revision  of  tieart  chamber 

Revision  of  heart  ctiambar 

Coronary  aiherectomy  

Coronary  atherectomy  adtf-on 

Put  an  tjalloon  repr  perc«X  

Pul  art  balloon  repr  percut  

Electrocardiogram,  complete 
Electrocardiogram  traong 

Electrocardiogram  report  

Transmission  of  ecg         

Report  on  transmitted  ecg 

Cardiovascular  stress  lest  

Cardiovascular  stress  test  

Cardiovascular  stress  test  

Cardiovascular  stress  test 

Cardiac  drug  stress  test  

Cardiac  drug  stress  test  

Cardiac  drug  stress  test  

Microvolt  t-wave  assess  

Microvolt  t-wave  assess  

Microvolt  t-wave  assess  

Rhythm  ECG  with  report  

Rhythm  ECG.  tracing  

Rhythm  ECG.  report  

ECG  monitor/report,  24  hrs 

ECG  monitor/record.  24  hrs  .... 

ECG  monitor/report.  24  hrs  

ECG  monitor/review.  24  hrs  .... 

ECG  monitor/report,  24  hrs 

Ecg  monitor/record.  24  hrs 

ECG  monitor/report,  24  hrs  

ECG  monitor/review,  24  hrs  .... 

ECG  monitor/report.  24  hrs  

ECG  monitor/report,  24  hrs  

ECG  monitor/review.  24  tirs  ... 
ECG  record/review  


Pttysictan 
Wortt 
RVUs' 


0i» 
000 
000 
000 
000 
000 
000 
000 
000 
127 
0.00 
127 
000 
1  88 
000 
000 
380 
0.23 
225 
460 
352 
1.77 
328 
300 
725 
000 
1.80 
1  80 
000 
1  44 
1  44 
000 

1484 
4  17 

1098 
297 

2180 

22  70 

1734 
000 
000 

1209 
326 

1200 
6.00 
017 
0.00 
0.17 
0.00 
052 

0  75 
0.45 
000 
0.30 

1  17 
1.17 
0.00 
0.75 
0.75 
000 
016 
0.00 
016 
052 
000 
000 
052 
052 
0.00 
000 
052 
045 
000 
045 
0.52 


Non- 
Facility 
PE  RVUs 


234 

1  58 

000 

000 

293 

055 

1  58 

1  08 

1  18 

336 

000 

229 

000 

302 

000 

000 

NA 

NA 

228 

NA 

NA 

NA 

NA 

NA 

NA 

802 

528 

0  73 
455 
286 
058 
228 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

000 

NA 

NA 

NA 

NA 

051 

0.45 

006 

235 

019 

197 

018 

1.67 

012 

1  57 
046 
111 

10.73 
031 

1042 
020 
015 
005 
361 

1  23 

2  18 
020 
388 
1  51 
217 
020 
278 
261 
0.17 
7.41 


Facility 

PE 
RVUs 


NA 

NA 

000 

000 

NA 

NA 

NA 

NA 

NA 

0.50 

000 

050 

000 

0  73 
000 
000 

1  01 
0.23 
086 
1.77 
1.08 
0.88 
1.32 
120 
288 

NA 

NA 

a73 

NA 

NA 

058 

NA 

6.21 

168 

466 

1  19 

10.27 

10  66 

824 

0.00 

000 

510 

1  30 

496 

226 

NA 

NA 

0.06 

NA 

019 

NA 

018 

NA 

012 

NA 

046 

NA 

NA 

031 

NA 

NA 

NA 

005 

NA 

NA 

NA 

020 

NA 

NA 

NA 

020 

NA 

NA 

017 

NA 


Mal- 
practice 
RVUs 


0.06 
006 
000 
0.00 
004 
0.04 
003 
007 
007 
007 
000 
007 
000 
007 
000 
0.00 
021 
001 
008 
0.17 
017 
0.06 
0.12 
0.14 
022 
038 
0.26 
006 
0.20 
015 
004 
0.11 
071 
0.20 
0.52 
014 
1  14 
1  18 
090 
0.00 
000 
058 
016 
0.63 
031 
003 
002 
001 
015 
002 
0.11 
001 
009 
001 
Oil 
004 
007 
Oil 
002 
009 
002 
001 
001 
021 
007 
012 
002 
022 
009 
0.11 
002 
013 
012 
0.01 
024 


Non- 

Facility 

Total 


Facility 
Total 


Global 


240 

1  64 

000 

000 

297 

059 

1  61 

1  15 

125 

470 

000 

363 

000 

4  97 

000 

000 

NA 

NA 

461 

NA 

NA 

NA 

NA 

NA 

NA 

840 

734 

259 

475 

4  45 

206 

2.39 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

000 

NA 

NA 

NA 

NA 

071 

047 

024 

250 

073 

283 

064 

1  76 

043 

285 

167 

1  18 

11  59 

1.88 

1051 

038 

016 

0.22 

434 

1  30 

230 

074 

462 

1  60 

228 

0  74 

336 

273 

0.63 

8.17 


NA 

NA 

000 

000 

NA 

NA 

NA 

NA 

NA 

1  84 

000 

1  84 

000 

268 

000 

000 

502 

047 

3.19 

6.54 

477 

271 

472 

4.34 

10.35 

NA 

NA 

259 

NA 

NA 

2.06 

NA 

21  76 

605 

1616 

430 

3321 

34  54 

26  48 

000 

000 

1777 

472 

17  59 

857 

NA 

NA 

024 

NA 

073 

NA 

064 

NA 

043 

NA 

1  67 

NA 

NA 

108 

NA 

NA 

NA 

022 

NA 

NA 

NA 

0  74 

NA 

NA 

NA 

0.74 

NA 

NA 

0.63 

NA 


CPTV 
HCPCS- 


MOD 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
000 

zzz 

222 
000 
XXX 
222 
222 
2ZZ 
222 
Z2Z 
222 
000 
222 
000 
222 
090 
090 
090 
090 
090 
000 
2Z2 
000 
222 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Status 


93270 

A 

93271  .... 

A 

93272  ... 

A 

93278  .... 

A 

93278  .... 

2iB" 

A 

93278  .... 

TC  ... 

A 

93303 

A 

93303  .  . 

26  

A 

93303   . 

TC  .... 

A 

93304  .... 

A 

93304  ... 

26 

A 

93304  .... 

TC  .... 

A 

93307  ... 

A 

93307 

26 

A 

93307 

TC  ... 

A 

93308  .... 

A 

93308  .... 

26  

A 

93308  .... 

TC  .... 

A 

93312  .... 

A 

93312 

26 

A 

93312  .  . 

TC  .... 

A 

93313  .... 

A 

93314  .... 

A 

93314  . 

26 

A 

93314  .  . 

TC  .  . 

A 

93315  .... 

A 

93315  .... 

26 

A 

93315  .... 

TC  .... 

A 

93316  .... 

A 

93317  .... 

A 

93317  .... 

26 

A 

93317  .... 

TC  .... 

A 

93318  .... 

C 

93318 

26 

A 

93318  . . 

TC  ... 

C 

93320  ... 

A 

93320  .... 

26 

A 

93320  .... 

TC  .... 

A 

93321  .... 

A 

93321 

26 

A 

93321  .. 

TC  ... 

A 

93325  .... 

A 

93325  .... 

26  

A 

93325  .... 

TC  .... 

A 

93350  .... 

A 

93350  .. 

26 

A 

93350  ... 

TC  .... 

A 

93501  .... 

A 

93501  .... 

26  

A 

93601  ... 

TC  ... 

A 

93503 

A 

93505 

A 

93505  .... 

26  

A 

93505  ... 

TC  .... 

A 

93508  ..- 

A 

93508 

26 

A 

93508 

TC   . 

A 

93510 

A 

93510  .... 

26  

A 

93510  .... 

TC  .... 

A 

93511  .... 

A 

93611  .. 

26  

A 

93511  .. 

TC  ... 

A 

93514  .  . 

A 

93514 

26  

A 

93514  .... 

TC  .... 

A 

93524  .... 

A 

93524  .. 

26  

A 

93524  .... 

TC  . 

A 

93526  . 

A 

93626  .. 

26  

A 

93526  .... 

TC  .... 

A 

93527  .... 

A 

93527  ... 

26  

A 

93527  . 

TC  .... 

A 

Description 


ECG  recording  

Ecg/monitonng  ana  analysis 
Ec9/reviev»  interpret  only  .... 
ECG/signal-averaged 

ECG/signaiaveragea     

ECG  signai-averaged  

Echo  transttioracic  , 

Echc  ti  jnsthoracic  , 

Echo  transthoracic  ....i 

Echc  transthoracic 

Echo  transthoracic  

Echo  transthoracic  

Echo  exam  of  heart  

Echo  exam  of  heart  

Echo  exam  of  heart  

Echo  exam  of  heart 

Echo  exam  of  heart  

Echo  exam  of  heart         

j  EctK)  transesophagea'    

Echc  transesophagea 
Echo  transesophagea 
Echc  transesophagea 
Echo  transesophagea: 

Echo  transesophageai    

Echo  transesophageai   

Echo  transesophageal   

Echo  transesophagea!    

Echo  transesophageal    

Echo  transesophageal    

Echo  transesophagea       

Echo  transesophagea     

Echo  transesophageal 
Echo  transesophagea 
Echo  transesophagea 
Echo  transesophagea 
Doppler  echo  exan-i 
Ooppier  echo  exam 
Doppler  echo  exam 
Doppler  echo  exam 
Doppler  echo  exam 
Doppler  echo  exam 

Doppler  color  liow  add-on  

Doppler  color  flow  aoo-on  

Doppler  color  flow  add-on  

Echo  transthoracic  

Echo  transthoracic  

Echo  transthoracic  

Right  heart  catheterization 
Right  heart  catneterizatior 
Right  heart  catheterizatior 
Insert  place  heart  cathete' 

Biopsy  of  heart  lining       

Biopsy  of  heart  lining     

Biopsy  of  hean  Immg 
Cath  placement  angiography 
Cath  placement  angiography 
Cath  placement  angiography 

Left  tieart  catheterization 

Left  heart  cattietenzafion 

Left  heart  catheterization 

Left  heart  cathetenzation 

Left  heart  cathetenzation 

Lett  heart  cathetenzation 

Lett  heart  cathetenzation 

Lett  heart  catheterization 

Lett  heart  catheterization 

Lett  heart  cathetenzation 

Lefl  heart  cathetenzation 

Lett  heart  cathetenzation  

Rt  &  LI  heart  catheters  

Rt  &  LI  heart  catheters  

Rt  &  Lt  heart  catheters    

Rt  &  Lt  heart  catheters  

Rt  &  LI  heart  catheters  

Rt  &  LI  heart  catheters  


htraop 

ntraoo 
n;raop 

heart 

heart 

heart 

heart 

heart 

heart 


Physician 
Work 
RVUs3 


Non- 
Facility 
PERVUs 


0.00 

000 

0.52 

0.25 

0.25 

000 

1.30 

1.30 

0.00 

0.75 

0.75 

0.00 

0.92 

092 

0.00 

0.53 

0.53 

0.00 

2.20 

2.20 

0.00 

0.95 

1.25 

1.25 

0.00 

2.78 

278 

0.00 

0.95 

183 

1.83 

0.00 

000 

2.20 

0.00 

0.38 

0.38 

0.00 

0.15 

015 

0.00 

0.07 

007 

0.00 

148 

1.48 

0.00 

3.02 

3.02 

0.00 

2.91 

438 

438 

0.00 

410 

4  10 

0.00 

4.33 

433 

0.00 

5.03 

5.03 

0.00 

7.05 

7.05 

000 

695 

695 

0.00 

599 

599 

0.00 

7.28 

7.28  j 

0.00  I 


1.23 
5.99 
0.19 
1.24 
0.10 
1.14 
433 
049 
384 
222 
0.29 
1.93 
4.20 
0.36 
384 
2.14 
0.21 
1.93 
4.57 
0.81 
376 
0.22 
4.24 
048 
376 
479 
1.03 
3.76 

NA 
4  45 
069 
376 
0.00 
0.49 
0.00 
1  85 
015 
1.70 
1  16 
0.06 
1  10 
2.92 
0.03 
2.89 
233 
0.58 
1  75 
18.01 
1.18 
16.83 

NA 

369 

1  72 

1.97 

14.19 

1  64 

12  55 

38.53 

1  74 

36  79 

37  84 
202 

35  82 

38  58 
276 

35  82 
49.57 

2  77 
46  80 
50  48 

240 

48  08 

49  72 
292 

46  80 


Facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


Non- 
Facility 
Total 


Facility 

Total 


Global 


NA 
NA 

0.19 
NA 

0.10 
NA 
NA 

0  49 
NA 
NA 

0.29 
NA 
NA 

0.36 
NA 
NA 

0.21 
NA 
NA 

081 
NA 

0.21 
NA 

0.48 
NA 
NA 

1.03 
NA 

0.24 
NA 

0.69 
NA 

000 
NA 

0.00 
NA 

015 
NA 
NA 

0.06 
NA 
NA 

0.03 
NA 
NA 

0.58 
NA 
NA 

1.18 
NA 

0.69 
NA 

1.72 
NA 
NA 

164 
NA 
NA 

1.74 
NA 
NA 

202 
NA 
NA 

276 
NA 
NA 

277 
NA 
IMA 

240 
NA 
NA 

292 
NA 


0.07 

0.15 

0.02 

0.10 

0.01 

009 

023 

0.04 

0.19 

0.13 

0.02 

Oil 

0.22 

003 

019 

0.13 

0.02 

0.11 

032 

0.08 

0.24 

005 

0.28 

004 

0.24 

034 

010 

0.24 

0.05 

0.30 

006 

0.24 

0.00 

0.06 

0.00 

Oil 

0.01 

0.10 

0.06 

0.01 

007 

0.18 

0.01 

0.17 

0.13 

0.02 

0.11 

1.03 

016 

0.87 

0.16 

0.36 

0.23 

0.13 

0.75 

0.21 

0.54 

2,13 

0.22 

1.91 

2.11 

0.26 

1  85 

222 

0.37 

1.85 

279 

036 

2.43 

2.81 

0.31 

2.50 

2.81 

0.38 

243 


1.30 
614 
0  73 
1,59  I 

0  36 
1.23 
5.86 
1.83 
4.03 
3,10 

1  06 
204 
5,34 
1.31 
403 
280 
076 
2.04 
709 
3.09 
4  00 
1.22 
5.77 
1.77 
400 
7  91 
3.91 
4.00 

NA 

658 

258 

400 

0.00 

2.75 

0.00 

2.34 

054 

1.80 

1.39 

0.22 

1.17 

317 

0.11 

3.06 

3.94 

206 

1.86 

22  06 

4.36 

17.70 

NA 

843 

6.33 

210 

19.04 

595 

13.09 

44.99 

6.29 

38.70 

44.98 

731 

37.67 

47  85 

10.18 

37  67 

59.31 

10  08 

49.23 

59.28 

870 

50.58 

59.81 

10.58 

49.23 


NA 

NA  I 

0,73  1 

NA 

0.36 
NA 
NA 

1.83 
NA 
NA 

1.06 
NA 
NA 

1.31 
NA 
NA 

076 
NA 
NA 

309 
NA 

121 
NA 

1.77 
NA 
NA 

3.91 
NA 

1.24 
NA 

258 
NA 

0.00 
NA 

000 
NA 

0.54 
NA 
NA 

0,22 
NA 
NA 

0,11 
1^ 
NA 

206 
NA 
NA 

436 
NA 

376 
NA 

633 
NA 
NA 

595 
t^ 
NA 

6.29 
f4A 
NA 

7,31 
NA 
f^ 
1018 
NA 
NA 
10  08 
NA 
NA 

870 

NA 

NA 

10,58 

NA 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

Z2Z 

222 

ZZ2 

2Z2 

222 

2Z2 

222 

222 

222 

XXX 

XXX 

XXX 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 


'  CPT  codas  and  descnphons  only  are  copyright  2002  American  Medical  Association  All  Rights  Reserved  App<icat>le  FARS/DFARS  Apply 
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'  *  Indlcatss  RVUs  are  not  used  tor  Medicare  payment 
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Addendum  B.— RtLAiivt  Value  Units  (RVUS)  and  RhLAito  Information — Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— -Continued 


CPTV 
HCPCS' 


93528  .. 
93528   . 

93528  .. 

93529  .. 
93529 
93529 
93530 
93530 

93530  .. 
93531 
93531 
93531 
93532 
93532 
93532 
93533 
93533 
93533 

93539  . 

93540  .. 
93541 

93542  . 

93543  . 

93544  . 
93545 
93555 
93555 
93555 
93556 
93556 
93556  . 
93561 
93561  .. 
93561  .. 
93562 
93562 
93562 
93571   . 
93571   .. 

93571  . 

93572  . 
93572 
93572    . 

93580  . 

93581  . 
93600 
93600 
93600 
93602 
93602 
93602 
93603 
93603 
93603  . 
93609 
93609 
93609 
93610 
93610  ... 
93610  .. 

93612  .. 
93612 
93612 

93613  .. 
93615  ... 
93615 

93615  .. 

93616  .. 
93616  .. 
93616  .. 

93618  ... 
93618 
93618 

93619  .. 
93619      . 


MOO 


26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

2iB 

TC 

26' 
TC 

26 

TC 

26 
TC 

26 

TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

2iB 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 


Status 


Descnption 


Rt  &  Lt  heart  catheters  

Rt  &  LI  heart  catheters  

Rt  &  Lt  heart  catheters   

Rl.  It  heart  cathetenzation  .... 
Rt.  It  heart  cattietenzation  .... 
Rt.  It  heart  cathelenzaton  .... 

Rt  heart  cath,  congenital  

Rt  lieart  cath  congenital    

Rt  heart  cath  congenital    

R  &  I  heart  cath  cor>genital  . 
R  &  I  heart  cath.  cor>genital  . 
R  &  I  heart  cath.  conganilal  . 
R  &  I  heart  cath.  conganilal  . 
R  a  I  haon  catti.  congenital  . 
R  &  I  heart  cath  cor>ganilal  . 
R  &  I  heart  cath  congenttai  . 
R  &  I  heart  cath  congenital  . 
R  &  I  heart  cath  congenital  . 

Infection  cardiac  cath       

Infection  cardiac  cath      

Infection  lor  lung  angiogram  . 

Infection  tor  heart  x-rays  

Infection  tor  heart  x-rays  

Infection  for  aortography  

Infect  tor  coronary  x-rays  

Imaging,  cardiac  cath  

Imaging,  cardiac  cath  

Imaging,  cardiac  cath  

Imaging  cardiac  cath  

Imaging,  cardiac  cath  

Imaging  cardiac  cath  

Cardiac  output  measurement 
Cardiac  output  measurement 
Cardiac  output  measurement 
Cardiac  output  measurement 
Cardiac  output  measurement 
Cardiac  output  measurement 
Heart  flow  reserve  maasura 
Heart  How  reserve  measure  . 
Heart  flow  reserve  measure  . 
Heart  now  reserve  measure  . 
Heart  flow  reserve  maaaure 
Heart  flow  resen/e  maasuiB  . 

Transcath  closure  ol  asd 

Transcath  closure  o*  vsd    

Bundle  ot  His  recording    

Bundle  ol  His  recording    

Bundle  ot  His  recording 

Intra-atnal  recording  

Intra-alnal  recording  

Intra-atnal  recording  

Right  ventncular  recording  ... 
Right  ventrKular  recording  ... 
Right  ventncular  recording  ... 

Map  tachycardia,  add-on 

Map  tachycardia  add-on  

Map  tachycardia  add-on 

Intra-atnal  pacing    

Intra-atnal  pacing     

Intra-atnal  pacing     

Intraventricular  pacing  

Intraventricular  pacing  

Intraventncular  pacing    

Electrophys  map  3d,  add-on 

Esophageal  recording       

Esophageal  recording  

Esophageal  recording  

Esophageal  recording  

Esophageal  recording  

Esophageal  recording  

Heart  rhythm  pacing  

Heart  rhythm  pacing  

Heart  rhythm  pacing  

Electrophystology  evaluation 
Electrophysiology  evaluation 


Physician 
Work 
RVUs3 


900 
900 
000 
480 
480 
000 
4  23 
423 
0.00 
835 
835 
000 
1000 
1000 
0.00 
670 
670 
000 
040 
0.43 
029 
029 
029 
0.2S 
040 
0.81 
081 
000 
063 
083 
000 

0  50 
050 
000 
016 
016 
000 
180 

1  80 
000 
144 
144 
000 

1800 
24  43 
212 
212 
000 
212 
212 
000 
212 
2.12 
000 
500 
500 
000 
302 
302 
000 
302 
302 
000 
700 
099 
099 
000 
1  49 
149 
000 
426 
426 
000 
732 
732 


Non- 

FactMy 

PE  RVUs 


50  44 

364 
46  80 
4867 

1  87 
46  80 
1837 

1  54 
1683 
5130 

322 

48  08 
50  70 

390 
46  80 

49  24 
244 

46  80 
016 
017 
NA 
NA 
012 
010 
016 
658 
033 
625 

1018 
033 
985 
068 
016 
052 
037 
005 
032 
525 

0  70 
455 
278 
050 
228 

NA 

NA 

279 

085 

194 

1  94 
0.84 
1  10 
251 
084 
1  67 
471 
200 
271 
252 
1  18 
1.34 
279 
1  18 
161 
272 
059 
0  27 
032 

0  76 
044 
032 
566 

1  71 
395 

10  59 
292 


Facility 

PE 
RVUs 


NA 

3.64 

NA 

NA 

187 

NA 

NA 

1  54 

NA 

NA 

322 

NA 

NA 

390 

NA 

NA 

244 

NA 

0  16 

017 

0  12 

012 

012 

010 

016 

NA 

033 

NA 

NA 

033 

NA 

NA 

0  16 

NA 

NA 

005 

NA 

NA 

070 

NA 

NA 

050 

NA 

734 

984 

NA 

0  85 
NA 
NA 

084 
NA 
NA 

084 
NA 
NA 

200 
NA 
NA 

1  18 
NA 
NA 

1  18 
NA 

272 
NA 

027 
NA 
NA 

044 
NA 
NA 

1  71 
NA 
NA 

292 


Mal- 
practice 
RVUs 


290 
047 
243 
268 
025 
243 
111 
024 
087 
296 
0.46 
250 
295 
052 
243 
286 
0.43 
243 
001 
0.01 
001 
001 
001 
001 
001 
031 
003 
0.28 
045 
003 
042 
007 
002 
0.05 
004 
001 
003 

0  31 
Oil 
020 
028 
017 
Oil 

1  14 
1  14 
022 
Oil 
Oil 
018 

•012 
006 
020 
Oil 
0.09 
066 
052 
014 
0.25 
017 
0.06 
026 
017 
009 
0.52 
005 
003 
002 
008 
006 
002 
042 
022 
0.20 
077 
038 


Non- 

Facility 

Total 


62  34 
1311 
49  23 
5615 

692 

49  23 
2371 

6.01 
17.70 
6261 
1203 

50  58 

63  65 
1442 
49  23 
58  80 

957 

4923 

057 

061 

NA 

NA 

042 

0.36 

0.57 

770 

1  17 

653 

11.46 

1  19 

10.27 

125 

068 

057 

0.57 

022 

035 

736 

261 

4  75 
450 
211 
239 

NA 
NA 

5  13 
308 
205 
4  24 
308 
1  16 
483 
307 
1.76 

10  37 
752 
285 
579 
437 
1  42 
607 
437 
1  70 

10  24 
163 
1  29 
034 
233 
1.99 
0.34 

1034 
6.19 
415 

1868 

1062 


Facility 
Total 


Global 


NA 

13.11 

NA 

NA 

692 
NA 
NA 

601 
NA 
NA 
1203 
NA 
NA 
1442 
NA 
NA 

9  57 
NA 

057 

061 

0  42 
042 
042 
036 
057 

NA 

1  17 
NA 
NA 

1  19 
NA 
NA 

068 
NA 
NA 

022 
NA 
NA 

261 
NA 
NA 

211 

NA 

26  48 

3541 

NA 

308 
NA 
NA 

308 
NA 
NA 

307 
NA 
NA 

752 
NA 
NA 

437 
NA 
NA 

437 

NA 

10  24 

NA 

129 
NA 
NA 

199 
NA 
NA 

619 

NA 

NA 

1062 


000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
000 

zzz 
zzz 
zzz 
zzz 
zzz 
zzz 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

zzz 
zzz 
zzz 

000 
000 
000 
000 
000 
000 

zzz 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


CPTV 
HCPCS^ 

MOD  1 

St 

93619  .... 

TC  .... 

A 

93620  .... 

C 

93620  .... 

26' 

A 

93620  .... 

TC  .... 

C 

93621  .... 

C 

93621   . 

26  

A 

93621   . 

TC  .... 

C 

93622  .... 

C 

93622  .... 

26 

A 

93622  .... 

TC  .... 

C 

93623  . . 

C 

93623  . 

26  

A 

93623  .... 

TC  ... 

C 

93624  ... 

A 

93624  ... 

26 

A 

93624  . . 

TC  ... 

A 

93631 

A 

93631 

26 

A 

93631 

TC  .  . 

A 

93640  .... 

A 

93640  ... 

26' 

A 

93640  .... 

TC  .... 

A 

93641  ... 

A 

93641 

26 

A 

93641  ... 

TC  ... 

A 

93642  .... 

A 

93642  .... 

26  

A 

93642  .... 

TC  .... 

A 

93650  .... 

A 

93651  .... 

A 

93652  .... 

A 

93660  .... 

A 

93660  .... 

26  

A 

93660  .... 

TC  .... 

A 

93662  .... 

C 

93662 

26 

A 

93662   . 

TC  ... 

c 

93668  .... 

N 

93701  .... 

A 

93701  .. 

26' 

A 

93701 

TC  . 

A 

93720  ... 

A 

93721 

A 

93722  .... 

A 

93724  .... 

A 

93724  ... 

26  

A 

93724  .. 

TC 

A 

93727  .... 

A 

93731  .... 

A 

93731  ... 

26  

A 

93731  ... 

TC  ... 

A 

93732 

A 

93732  ... 

26  

A 

93732  .... 

TC  .... 

A 

93733  .... 

A 

93733  .... 

26  

A 

93733  ... 

TC 

A 

93734 

A 

93734  ... 

26 

A 

93734  .... 

TC  . 

A 

93735 

A 

93735  .... 

26  

A 

93735  .... 

TC  .. 

A 

93736 

A 

93736  ... 

26  

A 

93736  .... 

TC  .... 

A 

93740  .... 

B 

93740  .... 

26' 

B 

93740  .... 

TC  .... 

B 

93741 

A 

93741  .... 

26  

A 

93741  .... 

TC  .... 

A 

93742  .... 

A 

93742  .... 

26  

A 

93742  .... 

TC  .... 

A 

Status 


Descnption 


Ph 


lysioan 
Work 
RVU83 


Electrophysiology  evaluation  .. 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation  .. 
Electrophysiology  evaluation  .. 
Electrophysiology  evaluation  .. 
Elecirophysiology  evaluation  .. 
Electrophysiology  evaluation  .. 

Stimulation,  pacing  heart 

Stimulation  pacing  heart 

Stimulation  pacing  heart 

Electrophysiologic  study 

Electrophysiologic  study 

Electrophysiologic  study 

Heart  pacing,  mapping  

Heart  pacing  mapping  

Heart  pacing  mapping  

Evaluation  head  device  

Evaluation  hean  device  

Evaluation  heart  device    

Electrophysiology  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation 
At>late  heart  dysrhythm  focus 
Ablate  heart  dysrhythm  focus 
ADIate  heart  dysrhythm  locus 

Tilt  table  evaluation  

Tilt  table  evaluation  

Tilt  table  evaluation  

Intracardiac  ecg  (Ice) 

Intracardiac  ecg  (ice) 

Intracardiac  ecg  (ice) 

Penpheral  vascular  rehab  

Bioimpedance.  thoracic 

Bioimpedance,  thoracic  

Bioimpedance  thoracic  ...' 

Total  body  plethysmography  . 

Plethysmography  tracing 

Plethysmography  report  

Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 

Analyze  ilr  system  

Analyze  pacemaker  system  .. 
Artalyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 
Analyze  pacemaker  system    . 
Analyze  pacemaker  system 
Analyze  pacemaker  system 
Telephone  anaiy   pacemaKer 
Telephone  analv   pacemaker 
Telephone  analy   pacemaKer 
Analyze  pacemaKer  systemi  ., 
Analyze  pacemaKer  system    . 
Analyze  pacemaker  system    . 
Analyze  pacemaker  system    . 
Analyze  pacemaker  system    . 
Analyze  pacemaker  system    , 
Telephone  anaiy    pacemaker 
Telephone  anaiy   pacemaker 
Telephone  anaiy  pacemaker 
Temperature  gradient  studies 
Temperature  gradient  studies 
Temperature  gradient  studies 
Analyze  ht  pace  device  sngi 
Analyze  ht  pace  devk:e  sngI 
Analyze  hi  pace  device  sngI 
Analyze  ht  pace  device  sngI 
Analyze  ht  pace  device  sngI 
Analyze  ht  pace  device  sngi 


Non- 
Facility 
PERVUs 


0.00 
40.00 
11.59 
+0.00 
0.00 
2.10 
0.00 
0.00 
3.10 
0.00 
0.00 
285 
0.00 
4.81 
481 
0.00 
7.60 
7.60 
000 
3.52 
3.52 
000 
5.93 
593 
0.00 
4.89 
4  89 
0.00 
10.51 
16.25 
1768 
1  89 
1.89 
000 
0.00 
2.80 
0.00 
0.00 
017 
0.17 
0.00 
0.17 
0.00 
017 
4  89 
489 
0.00 
0.52 
0.45 
0.45 
0.00 
092 
092 
0.00 
0.17 
0.17 
0.00 
038 
038 
0.00 
0.74 
0.74 
0.00 
015 
015 
0.00 
+0.16 
+0.16 
+0.00 
0.80 
080 
0.00 
091 
0.91 
0.00 


Facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


Non- 
Facility 
Total 


Facility 

Total 


Gk)bal 


767 
000 
462 
0.00 
000 
0.84 
0.00 
0.00 
1.23 
0.00 
0.00 
1.13 
0.00 
3.88 
1.91 
197 
8.93 
2.81 
612 
853 
1.39 
714 
9.51 
2.37 
7.14 
907 
1.93 
7.14 
NA 
NA 
NA 
243 
076 
167 
000 
1.08 
0.00 
0.00 
1.14 
0.07 
1.07 
0.76 
0.71 
0.05 
5.91 
1.96 
3.95 
0.20 
0.67 
018 
049 
0.87 
0.36 
0.51 
0.80 
0.07 
0  73 
050 
015 
0.35 
0.74 
0.29 
0.45 
069 
0.06 
0.63 
0.19 
004 
0.15 
0.99 
0.32 
0.67 
104 
037 
0.67 


NA 
NA  < 

462 
NA 

000 

0.84 

0.00 

0.00 

1.23 

0.00 

0.00 

1  13 

0.00 
NA 

1.91 
NA 
NA 

2.81 
NA 
NA 

1.39 
NA 
NA 

2.37 
NA 
NA 

1  93 
NA 

4.19 

649 

7.07 
NA 

0.76 
NA 

0.00 

108 
NA 

0.00 
NA 

0.07 
NA 
NA 
NA 

005 
NA 

1  96 
NA 

0.20 
NA 

018 
NA 
NA 

0.36 
NA 
NA 

007 
NA 
NA 

015 
NA 
NA 

029 
NA 
NA 

0.06 
NA 
NA 

0.04 
NA 
NA 

0.32 
NA 
NA 

0.37 
NA 


039 

000 

0.60 

0.00 

0.00 

015 

0.00 

0.00 

0.67 

0.00 

0.00 

0.15 

0.00 

0.36 

0.25 

0.11 

1.17 

0.66 

0.51 

0.53 

0.18 

035 

0.66 

0.31 

0.36 

0.51 

016 

035 

055 

0.85 

092 

006 

0.06 

0.02 

0.00 

0.41 

0.00 

0.00 

0.02 

0.01 

0.01 

0.06 

0.06 

0.01 

0.38 

0.18 

0.20 

005 

0.05 

0.02 

0.03 

0.06 

0.03 

0.03 

0.06 

0.01 

0.05 

0.03 

0.01 

0.02 

0.06 

0.03 

0.03 

0.06 

0.01 

0.06 

0.02 

0.01 

0.01 

0.05 

0.02 

0.03 

005 

002 

003 


8.06 
0.00 

16.81 
0.00 
0.00 
309 
0.00 
0.00 
500 
000 
000 
413 
000 
9.06 
697 
208 

17.70 

11  07 
663 

12.58 
5.09 
7.49 

16.10 
861 
749 

14  47 
698 
7.49 
NA 
NA 
NA 
440 
271 
1  69 
000 
4.29 
000 
000 
1.33 
025 
108 
0.99 
076 
0.23 

11  18 
7  03 
415 
0.77 
1  17 
0.65 
052 
1.85 
1.31 
0.54 
1  03 
0.25 
078 
091 
0.54 
0.37 
1.54 
106 
048 
090 
0.22 
068 
037 
0.21 
0.16 
1  84 
1  14 
070 
200 
1.30 
070 


NA 

NA 
16.81 

NA 
0.00 

309 

0.00 

0.00 

5.00 

0.00 

0.00 

4.13 

000 
NA 

697 
NA 
NA 
11.07 
NA 
NA 

509 
NA 
NA 

8.61 
NA 
NA 

698 

NA 

15.25 

23  59 

25  67 

NA 

2.71 
NA 

000 

4.29 
NA 

0.00 
NA 

0.25 
NA 
NA 
NA 

0.23 
NA 

7.03 
NA 

0.77 
NA 

0.66 
NA 
NA 

1  31 
NA 
UA. 

0.25 
NA 
NA 

0.54 
NA 
NA 

106 
NA 
NA 

0.22 
NA 
NA 

0.21 
NA 
NA 

1  14 
NA 
NA 

1  30 
NA 


000 
000 
000 
000 

zzz 
zzz 
zzz 
zzz 
zzz 
zzz 
zzz 
zzz 
zzz 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

xx> 
xx> 

XX  > 
XX  > 

xx^ 
xx> 

XXX 
XXX 
XX> 
XX> 
XX  > 
XX> 
XXX 
XXX 
XXX 
XXX 
XXX 


<  CPT  oodM  and  daacnplions  onty  ar*  copynght  2002  Amancan  IMadical  Association  All  Rights  Rasarvad  Appticabia  FARS/DFARS  Appty 
'  Copynght  2002  Amancan  Dantal  Association  All  rights  rasarvad 
'  ♦  tnUKMn  RVLls  ara  ixx  usad  tor  MadKare  paymant 


'  CPT  codas  and  descnptions  only  are  copyright  2002  Amencar  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Appty. 
'CopyiiglYt2002  Amefican  Dental  Association  All  nghts  reserved. 
'♦Indicates  RVUs  are  not  used  for  Medicare  payment 
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Addendum  B. — Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information — Continued 


CPTV 
HCPCS^ 


93743 
93743 
93743 
93744 
93744 
93744 
93760 
93762 
93770 
93770 
93770 
93784 
93786 
93788 
93790 
93797 
93798 
93799 
93799 
93799 
93875 
93875 
93875 
93880 
93880 
93880 
93882 
93882 
93882 
93886 
93886 
93886 
93888 
93888 
93888 
93922 
93922 
93922 
93923 
93923 
93923 
93924 
93924 
93924 
93925 
93925 
93925 
93926 
93926 
93926 
93930 
93930 
93930 
93931 
93931 
93931 
93965 
93965 
93965 
93970 
93970 
93970 
93971 
93971 
93971 
93975 
93975 
93975 
93976 
93976 
93976 
93978 
93978 
93978 
93979 


MOD 


26 
TC 

26 
TC 

26 
TC 

26'. 
TC 

26 

TC 

26 
TC 

26 
TC 

26"' 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

2is 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26' 
TC 

26 
TC 

26 
TC 

26 
TC 


Status 


Descnption 


Analyze  ht  pace  device  dual 
Analyze  ht  pace  device  dual 
Analyze  ht  pace  device  dual 
Analyze  ht  pace  device  dual 
Analyze  ht  pace  device  dual  . 
Analyze  ht  pace  device  dual  .. 

Cephalic  thermogram       

Peripheral  thermogram    

Measure  venous  pressure 

Measure  venous  pressure 

Measure  venous  pressure 

Ambulatory  BP  monitonng  

Ambulatory  BP  recording  

Ambulatory  BP  analysis  

Review/report  BP  recording  ... 

Cardiac  rehab    

Cardiac  rehab/monitor 

Cardiovascular  procedure  

Cardiovascular  procedure  

Cardiovascular  procedure  

Extracranial  study       

Extracranial  study  

Extracranial  study     

Extracranial  study   

Extracranial  study     

Extracranial  study    

Extracranial  study     

Extracranial  study    

Extracranial  study   

Intracranial  study    

Intracranial  study     

Intracranial  study    

Intracranial  study  

Intracranial  study    

Intracranial  study    

Extremity  study  

Extremity  study 

Extremity  study 

Extremity  study  

Extremity  study  

Extremity  study 

Extremity  study  

Extremity  study v 

Extremity  study   

Lower  extremity  study  

Lower  extremity  study  

Lower  extremity  study  .\. 

Lower  extremity  study  

Lower  extremity  study  

Lower  extremity  study  

Upper  extremity  study  

Upper  extremity  study  

Upper  extremity  study  

Upper  extremity  study      

Upper  extremity  study       

Upper  extremity  study  

Extremity  study  

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study 

Vascular  study 

Vascular  study  

Vascular  study  

Vascular  study 

Vascular  study 

Vascular  study 

Vascular  study  .' 

Vascular  study  

Vascular  study 

Vascular  study r.. 


Pti 


tysician 
Work 
RVUs^ 


1.03 
103 
000 
1  18 
1  18 
000 
000 
000 
+016 
+016 
+0.00 
0.17 
0.00 
000 
0.17 
018 
028 
000 
000 
000 
022 
022 
000 
060 
060 
000 
040 
040 
000 
094 
094 
000 
062 
062 
000 
025 
025 
000 
045 
045 
000 
050 
050 
0.00 
0.58 
058 
000 
0.39 
039 
000 
046 
046 
000 
031 
031 
0.00 
035 
035 
000 
068 
068 
000 
045 
045 
000 
180 
1.80 
0.00 
1.21 
1.21 
000 
065 
065 
000 
044 


Non- 
Facility 
PERVUs 


1  15 
041 
074 
1.14 
0.47 
067 
000 
000 
006 
005 
003 
098 
091 
000 
007 
039 
050 
000 
000 
000 
1  65 
008 
1.57 
430 
021 
409 
295 
014 
281 
473 
038 
435 
314 
023 
291 
188 
009 
1  79 
295 

0  16 
279 
3.67 
017 
350 
4,95 
020 
475 
339 
013 
326 
394 
016 
378 
283 
Oil 
272 

1  85 
012 
1  73 
405 
024 
381 
287 
015 
272 
592 
062 
530 
349 
041 
306 
363 
023 
340 
263 


Facility 

PE 
RVUs 


NA 

0.41 
NA 
NA 

0.47 
NA 

000 

000 
NA 

005 
NA 
NA 
NA 

000 

0.07 

007 

Oil 

000 

000 

000 
NA 

0.08 
NA 
NA 

021 
NA 
NA 

014 
NA 
NA 

038 
NA 
NA 

023 
NA 
NA 

009 
NA 
NA 

016 
NA 
NA 

017 
NA 
NA 

020 
NA 
NA 

013 
NA 
NA 

016 
NA 
NA 

Oil 
NA 
UA 

012 
NA 
NA 

024 
NA 
NA 

015 
NA 
NA 

062 
NA 
NA 

041 
NA 
NA 

023 
NA 
NA 


Mal- 
practice 
RVUs 


006 
0.03 
0.03 
006 
003 
003 
000 
000 
002 
001 
001 
002 
001 
000 
001 
001 
001 
000 
000 
000 
010 
001 
009 
033 
004 
029 
022 
0.04 
018 
037 
005 
032 
026 
0.04 
022 
013 
002 
Oil 
022 
004 
018 
0.26 
0.05 
021 
033 
004 
0.29 
0.22 
0.03 
019 
034 
003 
031 
0.22 
002 
020 
012 
002 
010 
038 
005 
033 
0.25 
003 
022 
•0  47 
Oil 
036 
0.31 
006 
025 
036 
005 
0  31 
024 


Non- 
Facility 
Total 


2.24 
1  47 
077 
238 
168 
070 
0.00 
000 
026 
022 
0.04 
1  17 
092 
0  00 
025 
058 

0  79 
000 
000 
000 
197 
031 
166 
523 
085 
438 
357 
058 
299 
604 

1  37 
467 
402 
089 
313 
226 
0.36 
1  90 
362 
065 
297 
443 

0  72 
371 
586 
082 
504 
400 
055 
345 
4  74 
065 
409 
336 
044 
292 
232 
049 

1  83 
511 
097 
4  14 
357 
063 
294 
819 
253 
566 
501 
168 
333 
464 
093 
3.71 
331 


Facility 
Total 


NA 

1.47 
NA 
NA 

1  68 
NA 

000 

000 
NA 

022 
NA 
NA 
NA 

000 

025 

026 

040 

0.00 

000 

000 
NA 

031 
NA 
NA 

0.85 
NA 
NA 

058 
NA 
NA 

1.37 
NA 
NA 

089 
NA 
NA 

036 
NA 
NA 

065 
NA 
NA 

072 
NA 
NA 

082 
NA 
NA 

055 
NA 
NA 

065 
NA 
NA 

044 
NA 
NA 

0  49 
NA 
NA 

097 
NA 
NA 

063 
NA 
NA 

253 
NA 
NA 

168 
NA 
NA 

093 
NA 
NA 


Global 


HCPCS- 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


93979  .. 

93979    . 

93980 

33980 

9398C 

93981     , 

9398' 

93981 

93990 

93990 

'5  3990 

340 1C 

94010   . 

94010  . 

94014  . 

94015 

94016  . 

94060  . 

94060  . 

94060  . 

94070 

94070 

94070  . 

94150  . 

94150  . 

94150  . 

94200  . 

94200 

94200 

94240  . 

94240  . 

94240  . 

94250 

94250 

94250 

94260  . 

94260  . 

94260  . 

94350  . 

94350 

94350 

94360 

94360 

94360 

94370 

94370 

94370 

94375 

94375 

94375 

94400 

94400 

94400 

94450 

94450 

94450 

94620 

94620 

94620 

94621 

94621 

94621 

94640 

94642 

94650 

94651 

94652 

94656 

94657 

94660 

94662 

94664 

94665 

94667 

94668 


MOO 

1 

Stasus 

26 

A 

TC  .... 

A 

A 

26  

A 

TC  .... 

A 

A 

26 

A 

TC  .... 

A 

A 

26  

A 

TC  .... 

A 

A 

26..., 

A 

TC  .... 

A 

A 

A 

A 

A 

26 

A 

TC  .... 

A 

A 

26  

A 

TC  .... 

A 

B 

26 

B 

TC  .... 

B 

A 

26 

A 

TC  .... 

A 

A 

26 

A 

TC  .... 

A 

A 

26  

A 

TC  .... 

A 

A 

26 

A 

TC  .... 

A 

A 

26 

A 

TC  ... 

A 

A 

26 

A 

TC  .... 

A 

A 

26  .  . 

A 

TC    ... 

A 

A 

26  

A 

TC  .... 

A 

A 

26 

A 

TC  ... 

A 

A 

26  

A 

TC  .... 

A 

A 

26" 

A 

TC    .. 

A 

A 

26  

A 

TC    ... 

A 

A 

c 



0 

0 

D 

A 

A 

A 

A 

A 

D 

A 

A 

Description 


Vascular  study 

Vascular  stuOy  

Penile  vascular  study  

Penile  vascular  study  

Penile  vascular  study  

Penile  vascular  study  

Penile  vascular  study  

Penile  vascular  study  

Doppier  tlovv  testing  

Doppier  flow  testing  

Doppier  flow  testing  

Breaining  capacir»  test 

Breatning  capacity  test      

Breathing  capacity  test     

Patient  recorded  spirometry  

Patient  recorded  spirometry  

RevieA  patier^i  spirometry  

Evaluation  ot  wheezing  

Evaluation  ot  vvheezmg  

Evaluation  of  wheezing  

Evaluation  ot  wheezing  

Evaluation  of  wheezing  

Evaluation  of  virheezing  ....' 

Vital  capacity  test     

Vital  capacity  test     

Vital  capacity  lest  

Lung  function  test  (MBC/MW) 
Lung  function  test  (MBC/MW) 
Lung  function  test  (MBC/MW) 

Residual  lung  capacity  

Residual  lung  capacity  

Residual  lung  capacity    

Expired  gas  collection       

Expired  gas  collection  

Exptred  gas  collection  

Thoracic  gas  volume        

Thoracic  gas  volume        

Thoracic  gas  volume         

Lung  nitrogen  wastiout  curve  .. 
Lung  nitroger-  washout  curve  .. 
Lung  nitrogen  washout  curve    . 
Measure  airflow  resistance 
Measure  airflow  'esistance 
Measure  airflow  resistance 
Breatf"'  airway  closing  volume   . 
Breath  airway  closing  volume   . 
Breath  airway  closing  volume  . 
Respiraton,  (low  volume  loop    . 
Respiratory  tiow  >/olume  loop  ., 
Respi'alory  flow  volume  loop  ., 
C02  breathing  response  curve 
C02  Dreathing  response  cun^e 
C02  breathing  response  curve 

Hypoxia  response  curve  

Hypoxia  response  curve  

Hypoxia  'esponse  curve 
Pulmonan,  stress  test  simpie    . 
Pulmonary  stress  test  simpie    . 
Pulmonary  stress  test  simpie 

Pulm  stress  test  complex   

Pulm  stress  test  complex  

Pulm  stress  test  complex 
Ai'vuay  inhalation  treatme^' 
Aerosol  inhalation  treatment  .. 

Pressure  Dreathing  ilPPB)  

Pressure  breathing  ilPPB)  

Pressure  breathing  (IPPB)  

Initial  ventilator  mgmt 
Conlinuea  ventilator  mgm; 
Pos  airway  pressure  CPAF 
Neg  press  ventilation  cnp 
Evaluate  pt  use  ot  mhaier 
Aerosol  or  vapor  inhalations     , 

Ches!  wall  manipulation  

Chest  wall  manipulation  


Physictan 
Woric 
RVUss 


Non- 

FaciMy 

PE  RVUs 


0.44 
0.00 
1.25 
1.25 
0.00 
0.44 
044 
0.00 
0.25 
0.25 
0.00 
0.17 
0.17 
0.00 
0.52 
0.00 
0.52 
0.31 
0.31 
0.00 
0.60 
0.60 
0.00 
+0.07 
+0.07 
+0.00 
0.11 
0.11 
0.00 
0.26 
0.26 
0.00 
0.11 
0.11 
0.00 
0.13 
0.13 
0.00 
0.26 
0.26 
0.00 
0.26 
0.26 
0.00 
0.26 
0.26 
0.00 
0.31 
0.31 
000 
0.40 
0.40 
0.00 
040 
040 
0,00 
0.64 
0.64 
0,00 
1.42 
1  42 
000 
000 
0.00 
000 
0.00 
0.00 
1.22 
0.83 
076 
0,76 
0.00 
000 
0,00 
0.00 


Facility 

PE 
RVUs 


0.16 
2.47 
4.50 
042 
4.08 
4.82 
0.15 
4.67 
3.35 
0,09 
3,26 
088 
005 
083 
0.46 
0,29 
0,17 
1,52 
0,10 
1,42 
434 
0,19 
4,15 
0,66 
0,03 
0,63 
0,63 
0,03 
060 
1,89 
0,08 
1,81 
0,70 
0,03 
0,67 
0,55 
0.04 
0,51 
1,96 
008 
1,88 
0,57 
008 
0,49 
196 
0,08 
1,88 
0,67 
0,10 
057 
089 
0,13 
0.76 
068 
0.12 
0.56 
2.47 
0.20 
227 
2.12 
0.45 
1.67 
0.70 
0.00 
0.00 
000 
0.00 
NA 
NA 
0.68 
NA 
0.52 
0.00 
0.81 
0.71 


Mal- 

PractKje 

RVUs 


016 

NA 

NA 

0.42 

NA 

NA 

015 

NA 

NA 

0.09 

NA 

NA 

0.05 

NA 

NA 

NA 

0.17 

NA 

0.10 

NA 

NA 

0.19 

NA 

NA 

003 

NA 

NA 

0.03 

NA 

NA 

0.08 

NA 

f^ 

003 

NA 

NA 

0,04 

NA 

NA 

0,08 

NA 

NA 

0,08 

NA 

NA 

0,08 

NA 

NA 

0,10 

NA 

NA 

0,13 

NA 

NA 

0,12 

NA 

NA 

0,20 

NA 

NA 

0,45 

NA 

NA 

000 

0,00 

0.00 

0.00 

032 

0,26 

0.24 

0.24 

NA 

000 

NA 

NA 


Non- 
Facility 
Total 


Facility 
Total 


-h 


004 

0.20 

0,35 

007 

0,28 

0,28 

0.02 

0.26 

021 

002 

019 

0,03 

0,01 

0,02 

003 

0,01 

0,02 

006 

0,01 

005 

0,10 

0,02 

008 

002 

001 

0,01 

003 

001 

0.02  I 

0  05  I 

0,01 

0,04 

0,02 

0,01 

0,01 

0,04 

0,01 

003 

004 

001 

003 

0.06 

0.01 

005 

003 

0,01 

002 

003 

001 

002 

006 

001 

005 

004 

002 

002 

0,10 

0,02 

008 

0,13 

005 

006 

002 

000 

000 

0,00 

000 

006 

0,03 

0,03 

002 

0,03 

000 

004 

002 


0.64 
2.67 
6,10 
1,74 
4,36 
5,54 
0,61 
4.93 
3,81 
0.36 
3.45 
1  08 
0,23 
065 
1,01 
0,30 
071 
1  89 
0,42 
1  47 
604 
0,81 
4,23 
075 
Oil 
0,64 
077 
015 
062 
2.20 
035 
1.85 
083 
015 
068 
072 
0.18 
0.54 
226 
035 
1  91 
089 
035 
054 
2.25 
0.35 
1  90 
101 
042 
059 
1.35 
0.54 
0.81 
1  12 
0.54 
0,58 
3,21 
0,86 
235 
3,67 
192 
1  75 
072 
0,00 
0,00 
000 
0,00 
NA 
NA 
1,47 
NA 
055 
000 
085 
0,73 


Global 


0,64 
NA 
NA 
1,74 
NA 
NA 
061 
1^ 
NA 
036 
NA 
NA  i 
0,23 
NA 
NA 
NA 
071 
NA 
0.42 
NA 
NA 
0,81 
NA 
NA 
0.11 
NA 
NA 
015 
NA 
NA 
035 
NA 
NA 
0.15 
NA 
NA 
018 
NA 
NA 
0.35 
NA 
NA 
0.35 
NA 
NA 
0.35 
NA 
NA 
042 
NA 
NA 
0.54 
NA 
NA 
0.54 
NA 
NA 
0.86 
NA 
NA 
1.92 
NA 
NA 
0.00 
0.00 
0.00 
0.00 
1,80 
1  12 
1.03 
1,02 
NA 
0.00 
NA 
NA 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


'  CPT  codas  arvt  deacnptKxis  only  are  copynghi  2002  Amancan  Madical  Assooatioo  All  Rigtits  Rssarved  Applcat)!*  FARS/Df  AflS  A^gpty 
'  Copynghl  2002  Amancan  Dantal  Association  All  ngnts  rasarvad 
*+ Indlcain  RVUs  ara  not  usad  tor  Madcara  paymanl 
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ADDENDUM  B.— RfcLATIVE  VALUE  UNITS  (RVUS)  ANb  RELATED  INFORMATION — Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Informs-  c' — Continued 


CPTV 
HCPCS* 


MOO 


94660 

94680 
94680 
94681 
94681 
94661 
94690 
94690 
94690 
94720 
94720 
94720 
94725 
94725 
94725 
94750 
94750 
94750 
94760 
94761 
94762 
94770 
94770 
94770 
94772 
94772 
94772 
94799 
94799 
94799 
95004 
95010 
95015 
95024 
95027 
95028 
95044 
95052 
95066 
95060 
95065 
95070 
95071 
95075 
95078 
95115 
95117 
95120 
95125 
95130 
95131 
95132 
95133 
95134 
95144 
95145 
95146 
95147 
95148 
95149 
95165 
95170 
95180 
95199 
95250 
95805 
95805 
95806 
95806 
95806 
95806 
95807 
95807 


26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26" 
TC 

26 
TC 

S6 
TC 

26 
TC 

26 
TC 

26 
TC 


Status 


Descnphon 


Exhaled  air  analysis.  o2  

Exhaled  air  analysis.  o2  

Exhaled  air  analysis.  o2    

Exhaled  air  analysis,  o2/co2  .... 
Exhaled  air  analysis.  o2/co2  .... 
Exhaled  air  analysis.  o2/oo2  .... 

Exhaled  air  analysis  

Exhaled  air  analysis  

Exhaled  air  analysis  

Monoxide  dilf using  capacity  

Monoxide  diffusing  capaoty  

Monoxide  diffusing  capacity  . 
Membrarw  diffusion  capacity  ... 
Membrane  diffusion  capacity  .. 
Membrane  diffusion  capacity  .. 
Pulmonary  compliance  study  . 
Pulmonary  compliance  study  . 
Pulmonary  compliance  study  . 
Measure  blood  oxygen  level  ... 
Measure  blood  oxygen  level  . 
Measure  blood  oxygen  level     .. 

Exiialed  cartxin  dioxide  test  

Exhaled  cartwn  dioxide  test  

Exhaled  cartwn  dioxide  test 

Breath  recording,  infant   

Breath  recording,  infant   

Breath  recordir>g,  infant     

Pulmonary  service/procedure  . 
Pulmonary  service/procedure  .. 
Pulmonary  service/procedure  ... 

Percut  allergy  skin  tests    

Percut  allergy  titrate  test  

Id  allergy  titrate-drug/bug  

Id  aHergy  test,  drug/bug    

Id  allergy  titrate-airt)ome  

Id  allergy  test-delayed  type  

Allergy  patch  tests    „.. 

Ptwto  patch  test      

Ptwtosensitivity  tests 

Eye  allergy  tests  

Nose  allergy  test   

Bronchial  allergy  tests  

Bronchial  allergy  tests  

Ingestion  challenge  test  

Provocative  testing  

lmmunott>erapy.  one  iniection  .. 

lmmunotf>erapy  infections  

lmmunotf>ercipy.  one  infection 
Immunotherapy,  many  antigens 
Immurxjtherapy,  insect  venom  . 
lmnHirK)(t>erapy.  insect  venoms 
lmmurK}tf>erapy.  insect  vefxxns 
Immunottierapy  insect  venoms 
Immurrattierapy.  insect  venoms 
Antigen  ttierapy  services 

Antigen  therapy  services  

Antigen  therapy  services  

Antigen  therapy  services  

Antigen  therapy  services  

Antigen  thereipy  services  

Antigen  therapy  services  

Antigen  therapy  services  

Rapid  desensituatwn       

Allergy  immunology  services  .... 

Glucose  monitoring,  cont  

Multiple  sleep  latency  test  

Multiple  sleep  latency  lest  

Multiple  sleep  latency  lest 

Steep  study,  unattended   

Sleep  study  unattended   

Sleep  study,  unattarxled  

Sleep  study,  attended  

Sleep  study  attandad  

Sleep  study  attended  

Polysomnography.  1-3  


Physioan 
Wcxfc 
RVUs' 


026 
026 
0.00 
0.20 
020 
000 
007 
0.07 
0.00 
0.26 
026 
000 
026 
026 
0,00 
0.23 
023 
000 
000 
000 
000 
015 
015 
000 
0.00 
000 
000 
000 
000 
000 
000 
0.15 
015 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
095 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
006 
006 
006 
006 
006 
006 
006 
006 
201 
000 
000 
1  88 
1  88 
000 
166 
166 
0.00 
1  66 
166 
000 
265 


Non- 

Fadkty 

PE  RVUs 


1  91 
009 
1  82 
280 
007 
273 
213 
002 
211 
1  55 
008 
1  47 
256 
008 
248 
207 
007 
200 
009 
017 
074 
1  68 
004 
1  64 
000 
000 
000 
000 
000 
0.00 
010 
044 
038 
015 
015 
023 
020 
0.25 
017 
035 
020 
227 
291 
084 
025 
039 
050 
000 
000 
000 
000 
000 
000 
000 
025 
049 
061 
083 
081 
1  02 
020 
026 
1  60 
000 
322 

17  11 
068 

1643 
410 
055 
355 

1200 
054 

11  46 

1310 


Facility 

PE 
RVUs 


NA 

009 

NA 

NA 

007 

NA 

NA 

0.02 

NA 

NA 

008 

NA 

NA 

008 

NA 

NA 

007 

NA 

NA 

1^ 

HA 

NA 

004 

NA 

000 

000 

000 

000 

000 

000 

NA 

006 

006 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

040 

NA 

NA 

NA 

000 

000 

000 

000 

000 

000 

000 

002 

002 

003 

002 

003 

003 

002 

002 

084 

000 

NA 

NA 

068 

NA 

NA 

055 

NA 

NA 

054 

NA 

NA 


Mal- 
practice 
RVUs 


006 
001 
005 
Oil 
0.01 
010 
0.04 
001 
003 
006 
0.01 
0.05 
Oil 
0.01 
010 
004 
001 
0.03 
002 
005 
0.08 
007 
001 
006 
000 
0.00 
000 
000 
000 
0.00 
001 
001 
001 
0.01 
001 
0.01 
001 
001 
0.01 
002 
0.01 
002 
002 
003 
002 
002 
002 
000 
000 
000 
000 
000 
000 
000 
001 
001 
001 
001 
001 
001 
001 
001 
004 
000 
001 
034 
006 
0^ 
032 
0.06 
026 
040 
005 
035 
044 


Norv 

Facilify 

Total 


223 

036 
187 
311 
028 
283 
224 
010 
214 
1  87 
035 
1  52 
293 
035 
256 
2.34 
031 
2.03 
0.11 
0.22 
0.82 
1  90 
0.20 
1  70 
000 
000 
000 
000 
000 
0.00 
0.11 
060 
0.54 
016 
016 
024 
021 
026 
0.18 
0.37 
0.21 
229 
293 
1  82 

0  27 
041 
052 
000 
000 
000 
000 
000 
000 
0.00 
032 
056 
068 
090 
088 

1  09 
027 
033 
365 
000 
323 

1933 
262 

1671 
606 
227 
3.81 

14.06 
2.2S 

11  81 

1619 


Facility 
Total 


NA 

036 

NA 

NA 

0.28 

NA 

NA 

010 

NA 

NA 

035 

NA 

NA 

035 

NA 

NA 

031 

NA 

NA 

NA 

NA 

NA 

020 

NA 

000 

000 

000 

000 

000 

000 

NA 

022 

022 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.38 

NA 

NA 

NA 

000 

000 

000 

000 

000 

000 

000 

009 

009 

010 

0Q9 

010 

010 

009 

009 

2  89 

000 

NA 

NA 

262 

NA 

NA 

2.27 

NA 

NA 

2.2S 

NA 

NA 


Glottal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


CPT ' 
HCPCS^ 


MOD       Status 


95808 
95808  .. 

95810  .. 
95810  .. 

95810  .. 

95811  .. 
95811   .. 

95811  - 

95812  .. 
95812  .. 

95812  .. 

95813  .. 
95813 
95813 
95816  . 
95816 
95816 
95819  . 
95819  . 
95819 
95822 
95822  . 
95822  . 
95824  . 
95824  . 
95824 
95827 
95827  . 
95827  . 
95829  . 

95829  . 
96829 

95830  . 

95831  . 

95832  . 

95833  . 

95834  . 

95851  . 

95852  . 

95857  . 

95858  . 
95858 
95858  . 
95860  . 
95860  . 

95860  . 

95861  . 
95861 
95861  . 
95863  . 
95863  . 
95863  . 
95864 
95864 
95864 
95867 
95867 
95867 
95868 
95868 
95868 
95869 
95869 
95869 
95870 
95870 
95870 
95872 
95872 
95872 
95875 
95875 
95875 
95900 
95900 


26  . 

TC 


26. 
TC 


26  . 

TC 


26  . 
TC 


26  . 

TC 


26 
TC 


26 
TC 


26  . 
TC 


26. 
TC 


26 
TC 


26  . 
TC 


26  . 
TC 


26  . 
TC 


26 
TC 


26  . 
TC 


26 
TC 


26  . 
TC 


26 
TC 


26  . 
TC 


26 
TC 


26  . 
TC 


26 

TC 


26 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descnption 


Polysomnography   1-3  

Pdysomnog'aphv   1-3  

Polysomnography    4  or  more  

Polvsornnography   4  or  more  

Polyso'T'inograDhv  4  c  mo'e  .... 
Polysomnography  a  cpap 

Polysomnography  v»  cpap  

Polysomnography  w  cpap  

Eeg  41 -6C  minutes  

Eeg.  41 -6C'  minutes  

Eeg  41-60  minutes  

Eeg  over  1  hour  

Eeg.  over  l  hour    

Eeg,  over  i  hour    

Eeg  awake  and  drovrey , 

Eeg  awane  and  drowsy  , 

Eeg   awane  and  drowsy  

Eeg  awaKe  and  asleep    

Eeg  awaKe  ana  asieep   

Eeg  awaKe  ana  asleep  

Eeg  coma  or  sleep  only  

Eeg  coma  or  sleep  only  

Eeg,  coma  or  sleep  only  

Eeg,  cerebral  death  only 

Eeg  cerebral  death  only  

Eeg  cerebral  death  only  

Eeg   al!  night  recording   

Eeg   all  night  recording   

Eeg  all  nignt  recording    

Surgen,  eiectrocorticogram  

Surger>  eiecirocorticogram  

Surgerv  eiectrocorlicogram  

Insert  electrodes  tor  EEG  

Limb  muscle  testing  manual  .... 
Hand  muscle  testing  manual  ... 
Body  muscle  testing  manual  ,... 
Body  muscle  testing  mianuai  ... 
Range  of  motion  measurements 
Range  ot  motion  measurements 

Tensilon  test  

Tensilon  test  &  myogram  

Tensilon  test  &  myogram  

Tensilon  test  &  myogram  

Muscle  test  one  limb  

Muscle  test  one  limb  

Muscle  test  one  limb  

Muscle  test  2  hmbs   

Muscle  test  2  nmbs         

Muscle  test   2  hmbs         

Muscle  test   3  iimbs        

Muscie  test   3  iimbs        

Muscle  lest  3  limbs 

Muscle  test  4  limbs        

Muscle  test  4  limps        

Muscle  test   4  limbs  , 

Muscle  test  cran  nen^'  unilat   

Muscle  test  cran  nery  unilat  , 

M.jscie  test  can  ner\  unilat   , 

Muscte  test  cran  nerve  bilat  ,... 
Muscie  test  cran  nerve  bilat  ... 
Muscie  test  cran  nerve  bilat    .... 

Muscle  test   thor  paraspmal  

Muscle  lest  thor  paraspmal  

Muscle  lest  thor  paraspmal  

Muscle  test   nonparaspmal   

Muscle  test,  nonparaspmal  

Muscle  test,  nonparaspmal  

Muscle  test   one  fiber     

Musdo  test  one  fibe'      

Muscle  test  one  fibe'    

Limb  exercise  test  

Limb  exercise  test  

Limb  exercise  test  

Motor  nerve  conduction  test 

Motor  nerve  conduction  lest 


Phi 


lysKian 
Work 
RVU83 


Nor>- 

FaciUty 

PERVU 


2.65 

0.00 

3.53 

3.53 

0.00 

3.80 

3.80 

0.00 

1.08 

108 

0.00 

1.73 

173 

000 

1.08 

106 

0.00 

1.08 

108 

0.00 

1.08 

1.08 

0.00 

0.00 

0.74 

000 

1  08 

1.08 

0.00 

6.21 

6.21 

0.00 

170 

028 

0.29 

0.47 

0.60 

0.16 

0.11 

0.53 

1.56 

1.56 

0.00 

0.96 

0.96 

0.00 

1.64 

1.54 

000 

187 

1.87 

000 

1.99 

1  99 

000 

0.79 

079 

0.00 

1.18 

1.18 

0.00 

0.37 

0.37 

0.00 

0.37 

0.37 

0.00 

1  50 

1.50 

000 

1.10 

1.10 

0.00 

042 

0.42 


095 
12.15 
17.29 
1.21 
16  08 
17.67 
1.30 
16.37 
4.72 
0.46 
4.26 
580 
0.72 
5.08 
3.67 
0.47 
3.20 
4.31 
047 
384 
5.11 
0.47 
464 
0.00 
0.32 
0.00 
270 
0.42 
2.28 
4012 
238 
37.74 
3.55 
0.53 
0.45 
061 
0.58 
0.57 
0.47 
065 
1.09 
069 
0.40 
1.62 
0.43 
1.19 
1.44 
0.70 
074 
1  77 
083 
0.94 
266 
089 
1.77 
0.94 
0.36 
0.58 
1.23 
0.53 
0.70 
0.38 
0.17 
0.21 
0.37 
016 
0.21 
1.25 
0.65 
0.60 
1.72 
0.46 
1.24 
1  12 
0.19 


Facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


-U 


Non 

Facility 

Total 


FadMiy 
Total 


Global 


-U 


0.95 
NA 
NA 

1.21 
NA 
NA 

1.30 
NA 
NA 

0.46 
NA 
NA 

0.72 
NA 
NA 

0.47 
NA 
NA 

0.47 
NA 
NA 

0.47 
NA 

0.00 

0.32 
NA 
NA 

0.42 
NA 
NA 

2  36 
NA 

0.75 

0.13 

0.12 

0.23 

0.28 

0.08 

0.05 

0.23 
NA 

0.69 
NA 
NA 

0.43 
NA 
NA 

0.70 
NA 
NA 

0.83 
NA 
NA 

0.89 
HA 
NA 

0.36 
NA 
NA 

0.53 
NA 
NA 

017 
NA 
NA 

016 
NA 
NA 

0.65 
NA 
NA 

048 
NA 
NA 

019 


009 

0.35 

0.47 

012 

0.35 

0.49 

0,13 

0.36 

013 

004 

009 

0.15 

0.06 

009 

012 

004 

0.06 

012 

0.04 

008 

015 

0.04 

0.11 

000 

0.05 

0.00 

0.15 

0.03 

012 

033 

0.31 

0.02 

0.07 

0.01 

0.01 

0.01 

002 

0.01 

0.01 

0.02 

007 

0.04 

0  03 

005 

0.03 

0.02 

010 

006 

0.06 

0.11 

0.06 

0.06 

0.16 

0.06 

0.10 

0.06 

0.03 

0.03 

006 

0.04 

004 

0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.08 

0.04 

0.04 

0.09 

0.04 

0.05 

003 

001 


369 
12.50 
21.29 

4.88 
16.43 
2196 

5.23 
16  73 

593 

1  58 

435 

768 

2.61 

517 

487 

1.69 

3.28 

5.61 

1.69 

392 

634 

1  59 

4.75 

0.00 

1.11 

000 

3  93 

1  53 

2  40  I 
46  66 

890 
37  76 
5.32 
0.82 
0.75 
1.09 
1.20 
0.74 
0.59 
1.20 
272 
229 
043 
2.63 
1.42 
1.21 
3.06 
2.29 
079 
375 
276 
0.99 
481 
294 
1  87 
1  79 

1  18 
0.61 

2  49 
1.75 
0.74 
078 
056 
0.23 
077 
0.64 
0.23  I 
2  83 
2  19  I 
064  I 
2.91 
1.62 
1.29 
1.67 
062 


360 
NA 
NA 

486 
NA 
NA 

6.23 
NA 
NA 

1.58 
NA 
NA 

2.51 
NA 
NA 

1  50 
NA 
NA 

1.69 
NA 
NA 

1.69 
NA 

0.00 

1  11 
NA 
NA 

1  53 
NA 
NA 

8.00 

NA 

2.52 

0.42 

0.42 

0.71 

0.00 

0.25 

0.17 

0.78 

NA 

2.20 

NA 

NA 

1,42 

NA 

NA 

229 

NA 

NA 

2  76 
NA 
NA 

204 
NA 
NA 

1  18 
NA 
NA 

1.76 
NA 
NA 

0.55 
NA 
NA 

054 
NA 
NA 

210 
NA 
NA 

162 
NA 
NA 

062 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
,XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XX  y 

XX  > 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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Addendum  B. — Relative  Value  Units  (RvuSj  a.\c  Rllailc  iNFOHMAnoN— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  InformaT(On.— Continued 


CPTV 
HCPCS^ 


MOO       Status 


95900 

95903 

95903 

95903 

95904 

95904 

95904 

95920 

95920 

95920 

95921 

95921 

95921 

95922 

95922 

95922 

95923 

95923 

95923 

95925 

95925 

95925 

95926 

95926 

95926 

95927 

95927 

95927 

95930 

95930 

95930 

95933 

95933 

95933 

95934 

95934 

95934 

95936 

95936 

95936 

95937 

95937 

95937 

95950 

95950 

95950 

95951 

95951 

95961 

95953 

95953 

95953 

95954 

95954 

95954 

95955 

95955 

95955 

95956 

95956 

95956 

95957 

95957 

95957 

95958 

95958 

95958 

95961 

95961 

95961 

95962 

95962 

95962 

95965 

95965 


TC    .. 

26  ..'.'.. 
TC  . ... 

26 

TC  .... 

26  ..... 
TC  .... 

26 

TC 

as'"!!! 

TC  .... 

zis 

TC 

26  

TC  .... 

2(8  ....' 
TC 

26 

TC   ... 

2i6"''''' 
TC    .. 

26  ....'. 
TC  .... 

26  ""! 
TC 

26 

TC    .. 

26...'. 
TC  . 

26 
TC  .... 

26 

TC  .. 

26 
TC    ... 

26"!!!. 

TC  .... 

26 

TC 

26'!!..! 

TC  .... 

26  

TC 

26 

TC  .... 

26 
TC    . 

26 

TC  .... 

26 


DescnptKjn 


Motor  nerve  conduction  test 
Motor  nerve  conduction  test 
Motor  nerve  conduction  lest 
Motor  nerve  corujucton  test 
Sense  nerve  conduction  test 
Sense  nerve  conduction  test 
Sense  nerve  conduction  test 
Intraop  nerve  test  add-on  .... 
Intraop  nerve  lest  add-on  .... 
IntreKip  nerve  test  add-on  .... 
Autononnic  nerv  function  test 
Autonomic  nerv  function  test 
Autonomic  nerv  function  test 
Autonomic  nerv  function  lest 
Autonomic  nerv  function  lest 
Autonomic  nerv  function  test 
Autonomic  nerv  function  lest 
Autonomic  nerv  function  lest 
Autonomic  nerv  function  test 

Somatosensory  testing    

Somatosensory  testing    

Somatosensory  testing    

Somatosensory  testing     

Somatosensory  testing     

Somatosensory  testing     

Somatosensory  testing     

Somatosensory  testing      

Somatosensory  testing     

Visual  evoked  potential  lest  . 
Visual  evoked  potential  lest 
Visual  evoked  potential  lest 

Blink  reflex  test 

Blink  reflex  lest 

Blink  reflex  lest  

H-reflex  lest     

H-reflex  test    

H-reflex  test  ..„ 

H-retlex  test     

H-retlex  test     

H-retlex  lest     

Neuromuscular  junction  lest  . 
t<4euromuscular  junction  lest  . 
I^euromuscular  junction  test 
Amtiulatory  eeg  monitoring  .. 
Ambulatory  eeg  monitoring  .. 
Ambulatory  eeg  nxxiiloring  .. 
EEG  moritonng/videorecord 
EEG  monitoring/videorecofd 
EEG  monitonng/videorecofd 
EEG  nrionilonng/computer  .... 
EEG  monitonn^computer  .... 
EEG  monilonng^computer 
EEG  monitonng/giving  drugs 
EEG  nionitonng/giving  drugs 
EEG  monitonn^giving  drugs 

EEG  dunng  surgery  

EEG  dunng  surgery  

EEG  during  surgery 
Eeg  monilonng,  cat)le/radio  . 
Eeg  monilonng,  cable/ radio  . 
Eeg  rrxxiitonng,  cabte/radk)  . 

EEG  digital  analysis    

EEG  digital  analysis  

EEG  digital  analysis  

EEG  rrxxiilonng/function  lest 
EEG  rrxjnilonng/tunctKXi  test 
EEG  monrtonngrturxrtion  lest 
Electrode  stimulation  brain  .. 
Electrode  stimulation  brain  .. 
Electrode  stimulation  brain  .. 
Electrode  stim.  bram  add-on 
Electrode  stim  brain  add-on 
Electrode  stim.  brain  add-on 

Meg.  spontar>eous  

Meg.  spontaneous 


Ptr 


lystctan 

WOIK 

RVUss 


000 
060 
060 
000 
034 
034 
000 
2.11 
2.11 
000 
090 
0.90 
000 
096 
096 
000 
090 
090 
000 
0.54 
054 
000 
054 
0.54 
0.00 
0.54 
054 
000 
035 
035 
000 
059 
059 
000 
0.51 
051 
000 
055 
055 
000 
065 
065 
000 
1.51 
151 
000 
600 
600 
000 
308 
308 
000 
245 
245 
000 
101 
101 
000 
308 
306 
000 
1  96 
1  96 
0.00 
4  25 
4  25 
000 
297 
2.97 
0.00 
3.21 
3.21 
000 
000 
800 


Hon- 

Facitity 

PE  RVUs 


093 
1  07 
027 
080 
095 
015 
080 
2.26 
096 
130 
072 
0.34 
0.38 
0.79 
041 
038 
292 
039 
253 
1.14 
023 
091 
1  15 
0.24 
091 
1  17 
026 
091 
1  18 
015 
103 
103 
025 
0  78 
044 
023 
0.21 
046 
025 

0  21 
061 
0.27 
0.34 
679 
065 
614 
263 
262 
001 
763 

1  32 
631 
504 
106 
398 
232 
037 
1  95 

1569 
1  33 

1436 
256 
087 
1  69 
3.51 
1  78 
1  73 
265 
1  35 
1  30 
272 
1  42 
1  30 
000 
3.11 


FadWy 

PE 
RVUs 


r4A 
NA 

0.27 
NA 
NA 

015 
NA 
NA 

096 
NA 
NA 

034 
NA 
NA 

041 
NA 
NA 

0.39 
NA 
NA 

0.23 
NA 
NA 

024 
NA 
NA 

026 
NA 
NA 

015 
NA 
NA 

025 
NA 
NA 

023 
NA 
NA 

025 
NA 
NA 

027 
NA 
NA 

065 
NA 
NA 

262 
1^ 
NA 

132 
NA 
NA 

1  06 
NA 
NA 

037 

r^A 

NA 

1  33 
NA 
NA 

087 
NA 
NA 

1  78 
NA 
NA 

135 
NA 
NA 

1  42 
NA 

000 

311 


Mat- 
Practice 
RVUs 


ooe 

0.04 
0.02 
002 
003 
001 
0.02 
020 
014 
006 
005 
0.03 
002 
005 
003 
002 
005 
003 
002 
0.07 
002 
0.05 
0.07 
002 
005 
008 
003 
0.05 
002 
001 
001 
007 
002 
0.05 
004 
002 
002 
004 
002 
002 
0.04 
0.02 
002 
044 
006 
036 
058 
0.20 
0.38 
0.46 
010 
036 
015 
010 
005 
019 
005 
0  14 
047 
Oil 
036 
017 
0  07 
010 
029 
018 
Oil 
024 
018 
006 
0.23 
017 
006 
000 
0.31 


Non- 

Faality 

Total 


a95 
1.71 
0.89 
0.82 
1  32 
050 
082 
457 
3.21 
1.36 
1  67 
127 
040 
1.80 
1.40 
040 
387 
1.32 
255 
175 
0.79 
0.96 
1  76 
080 
096 
1  79 
083 
096 
1  55 
051 
1  04 
1  69 
086 
083 
0.99 
076 
023 
105 
082 
023 
1  30 
0.94 
036 
8.74 
224 
650 
921 
882 
0.39 

11  17 
450 
667 
764 
361 
403 
352 
1  43 
209 

19  24 
452 

1472 
4.71 
292 
1  79 
805 
621 
184 
586 
450 
1.36 
616 
480 
1  36 
000 

11.42 


Facility 

Total 


Global 


NA 
NA 

0.89 
NA 
NA 

050 
NA 
NA 

3.21 
NA 
NA 

1  27 
NA 
NA 

1  40 
NA 
NA 

1.32 
NA 
NA 

0.79 
NA 
NA 

080 
NA 
NA 

083 
NA 
NA 

051 
NA 
NA 

066 
NA 
NA 

076 
NA 
NA 

082 
NA 
NA 

094 
NA 
NA 

224 
NA 
NA 

882 
NA 
NA 

450 
NA 
NA 

361 
NA 
NA 

1  43 
NA 
NA 

4.52 
NA 
NA 

292 
NA 
NA 

621 
NA 
NA 

4.50 
NA 
NA 

480 
NA 

0.00 
1142 


-r 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX. 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

zzz 
zzz 
zzz 

XXX 
XXX 


CPT' 
HCPCS= 


MOD       Status 


95965  .... 

95966  ... 
95966    ... 

95966  ... 
9596:     .. 

95967  .. 
95967    ... 

95970  .... 

95971  .... 

95972  .... 

95973  .... 

95974  .... 
96975  .... 
95990  .... 

95999  .... 

96000  .... 
960C1  .... 
■96002   .... 

96003  .... 

96004  .... 
96100  .... 
96105  .... 

96110  .... 

96111  .... 
96115  .... 
96117  .... 

96150  .... 

96151  .... 

96152  .... 

96153  ... 

96154  ... 

96155  ... 
96400  ... 

96405  ... 

96406  ... 
96408  ... 
96410  ... 
96412  ... 
96414  ... 
96420  ... 

96422  ... 

96423  ... 
96425  ... 
96440  ... 
96445  ... 
96450  ... 
96520  ... 
96530  ... 
96542  ... 
96545  ... 
96549  ... 
96567  ... 

96570  ... 

96571  ... 
96900  ... 
96902  ... 
96910  ... 

96912  ... 

96913  ... 

96920  .. 

96921  .. 

96922  .. 
96999  .. 

97001  .. 

97002  .. 

97003  .. 

97004  .. 

97005  .. 

97006  .. 
97010  .. 
97012  .. 
97014  .. 
97016  .. 
97018  .. 
97020  .. 


TC 


26  . 

TC 


26 
TC 


C 

C 

A 

C 

C 

A 

C 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

B 

C 

A 

A 

A 

A 

B 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 


Meg 

Meg 
Meg 
Meg 
Meg 
Meg 
Meg 


spontaneous  . 
evoKea   single 

evokea 

evoKeo 

evOKeC 

evoKea 

evoKec 

Analyze  neufostim 

Analyze  neurostim 


Single  

Single  

each  aOOi  

each  aad!  

each  aod; 

no  P'og 
simple 


Analyze  neurostim   cohnpie*      

Anaivze  neurostirr-i  compiex    

Cranial  neurostim   complex      

Cranial  neurostim   complex      

Spia'brain  pump  reft'  S  mam    

Neu.'Oiogicai  procedure    

Motior-  analysis  video  3d  

Motion  test  w  ^  press  meas  

Dynamic  surface  emg       

Dynamic  tine  wire  emg     

Phys  review  ot  motion  tests  

Psycnotogicai  testing      

Assessment  o'  aphasia  

Developmental  test   lim 

Developmental  test  extend   

"Meu'oDehavior  status  exam  

Neu'opsych  test  Datleny   

Assess  ith  "behave   mit     

Assess  hith 'behave   subsec    

intervene  hith  behave   moiv    

Intervene  hith  behave   group   

Interv  hithbehav   tam  wpl  

Inlen.  hlthbehav  fam  no  pt  

Chemotherapy   sdm     

Intralesiona  chemo  admin  

Intralesionai  chemo  admin  

Chemotherapy  push  technique 
Chemotherapy  mtusion  method 

Cf>emo,  infuse  method  add-on  

Chemo,  mluse  method  add-on  

Chemotherapy,  push  technique 
Chemotherapy, infusion  method 

Chemo  mfuse  method  add-on 

Chemotherapy  infusion  method   , 

Chemotherapy,  intracavitary   

Chemotherapy,  intracavitary  

Chemotherapy  mto  CNS  

Port  pump  refill  &  mam   

Syst  pump  refill  &  mam  .".. 

Chemotherapy  mjection  

Provide  chemotherapy  agent  

Chemotherapy    unspecified    

Photodynamic  tx   sKin    

Photodynamic  tx   30  mm  

Photodynamic  tx   addl  15  min  

Ultraviolet  light  therapy    

Trichogram  

Photochemotherapy  with  UV-B  

Photochemotherapy  with  UV-A 

Photochemotherapy    UVA  o'  B 

Laser  tx  skin  <  250  sg  cm     

L^ser  tx,  skm  250-500  sq  cm 

Laser  tx,  skin  >  500  sq  cm  „. 

Dermatoiogicai  procedure  

Pt  evaluation 

Pt  re-evaluation  , 

Ot  evaluation  

Ot  'e-evaiuation 

Athletic  tram  eval  

Athletic  tram  reeval 

Hot  or  cokj  packs  therapy      

Mechanical  traction  therapy     

Electric  stimulation  therapy      

Vasopneumatic  device  the'apy  

Para^tm  bath  therapy        

Microwave  therapy         


Non- 

Facility 

PE  RVUs 


000 

o.do 

4.00 
000 
000 
350 
0.00 
045 
078 
1.50 
0.92 
3.00 
1.70 
0.00 
0.00 
1.80 
2.15 
0.41 
0.37 
2.14 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.50 
048 
0.46 
0.10 
0.45 
044 
0.00 
0.52 
0.80 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
2.37 
2.20 
1.89 
0.00 
000 
1.42 
000 
000 
000 
1  10 
0.55 
0.00 
+0.41 
0.00 
000 
0.00 
1.15 
1.17 
2.10 
0.00 
1.20 
0.60 
1.20 
060 
000 
000 
♦0  06 
025 
■►0.18 
018 
0.06 
0.06 


Facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


t^on- 
FadUty 

Total 


Facility 
Total 


Qtobai 


000 
0.00 
1.55 
000 
0.00 
1.36 
0.00 
017 
0.28 
0.61 
0.41 
1.32 
075 
1.49 
0.00 
NA 
NA 
NA 
NA 
0.84 
1.75 
1.75 
0.00 
1  75 
175 
1.75 
0.21 
0.20 
0.19 
0.04 
0.19 
018 
1.01 
1.68 
254 
097 
1.54 
1.14 
1  33 
1.24 
1.22 
048 
142 
7.92 
7.97 
630 
0.89 
1.05 
3.99 
0.00 
0.00 
5  10 
038 
0.21 
0.49 
0.25 
1.57 
180 
2.71 
2.88 
2.96 
356 
000 
074 
045 
0.87 
068 
0.00 
000 
005 
0.14 
019 
019 
0.11 
0.06 


000 
0.00 
1  55 
0.00 
0.00 
1.36 
0.00 
0.15 
0.23 
0.51 
0.36 
132 
0.75 
NA 
0.00 
070 
0.84 
0.16 
0.14 
084 
NA 
NA 
000 
NA 
NA 
NA 
020 
019 
0.18 
0.04 
018 
017 
NA 
0.23 
030 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.04 
1.02 
0  83 
NA 
NA 
0.55 
0.00 
000 
NA 
0.37 
0.20 
NA 
0.16 
NA 
NA 
NA 
0.46 
0.46 
082 
0.00 
046 
024 
041 
020 
000 
000 
NA 
NA 
0.19 
NA 
NA 
NA 


■+- 


000 

000 

015 

0.00 

000 

0.13  > 

000 

003 

006 

017 

007 

0.15 

0.07 

0.06 

000 

0.02 

0.02 

0.02 

0.03 

0.06 

015 

016 

0.00 

015 

016 

0.15 

0.02 

0.02 

0.02 

0.01 

0.02 

002 

0.01 

0.02 

0.02 

0.06 

0.07 

0.06 

0.07 

0.07 

0.07 

0.02 

0.07 

0.12 

0.07 

0.06 

0.05 

0.05 

0.06 

000 

000 

0.03 

0.04 

002 

0.02 

0.01 

0.03 

0.04 

008 

009 

009 

016 

0.00 

005 

002 

005 

0.02 

0.00 

0.00 

0.01 

001 

0.01 

0.01 

0.01 

0.01 


0.00 
0.00 
670 
000 
000 
499 
0.00 
0.66 
1.12 
228 
1.40 
4.47 
252 
1.54 
000 

NA 

NA 

NA 

NA 
306 

1  90 
1.90 
0.00 
190 
1.90 
1.90 
073 
070 
0.67 

0  16  i 
0.66 
064 
1.02 

2  22 
336 
1.02 
1.61 
1.20 
1.40 
1.31 
1.29 
0.50 
1.49 

10.41 

10.24 

8  25 

0.94 

1  10 
546 
000 
000 
5.13 
1.52 
078 
061 
067 
160 
1.84 
2.79 
412 
422 
682 
000 
1.99 
107 
212 
1.30 
000 
000 
012 
040 
038 
0.38 
018 
0.13 


0.00 

000 

5.70  I 

0.00  I 

0  00  ' 

499 

000 

063 

1.07 

218 

1.34 

4  47 

2.52 

NA 
0.00 
252 
3.01 
0.59 
0.54 
306 

NA 

NA 
000 

NA 

NA 

NA 
072 
0.69 
066 
015 

0  66 
0.63 

NA 
077 

1  12 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

363 
329 

2  88  I 
NA 
NA 

202 

000 

000 

NA 

1.61 

077 

NA 

0.58 

NA 

NA 

NA 

169 

1  72 

308 

000 

1.71 

0.86 

166 

082 

0.00 

000 

NA 

NA 

038 

NA 

NA 

NA 


XXX 
XXX 
XXX 
XXX 

zzz 

zzz 
zzz 

XXX 
XXX 
XXX 

zzz 

XXX 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
XXX 
XXX 

zzz 

XXX 
XXX 
XXX 

zzz 

XXX 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  descriptions  only  are  copyngrit  2002  ArnerKan  Medical  Association  All  Rignts  Reserved  Appkcabta  FARS/OFARS  Apply 
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ADDENDUM  B.— RtLAIlVh  VALUE  UNITS  (RVUS)  AND  RtLATED  INFORMATION — Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Re^a^ec  i\-o«ma- 


^oni^n^ed 


CPT'/ 
HCPCS* 


97022 
97024 
97026 
97028 
97032 
97033 
97034 
97035 
97036 
97039 
97110 
97112 
97113 
97116 
97124 
97139 
97140 
97150 
97504 
97520 
97530 
97532 
97533 
97535 
97537 
97542 
97545 
97546 
97601 
97602 
97703 
97750 
97780 
97781 
97799 
97802 
97803 
97804 
98925 
98926 
98927 
98928 
98929 
98940 
98941 
98942 
98943 
99000 
99001 
99002 
99024 
99025 
99026 
99027 
99050 
99052 
99054 
99056 
99058 
99070 
99071 
99075 
99078 
99080 
99082 
99090 
99091 
99100 
99116 
99135 
99140 
99141 
99142 
99170 
99172 


MOO 


Status 


DescnplKXi 


Whirlpool  therapy    

Diathermy  IrealmenI  

Infrared  therapy       

Ultraviolet  theretpy    

Electrical  stimulation  

Electric  current  ttierapy  

Contrast  tjalh  ttierapy 

Ultrasound  therapy  

Hydrottierapy  

Physical  tlierapy  treatment 

Therapeutic  exercises        

Neuromuscular  reeducatioo  ... 

Aquatic  therjipy/exercises  

Gait  training  therapy  

Massage  tfierapy  

Physical  medicine  procedure 

Manual  therapy     

Group  therapeutic  procedures 

Orthotic  training        

Prosthetic  training     

Therapeutic  activities 

Cognitive  skills  development  . 

Sensory  integration  

Self  care  mngmeni  training  . 
Community/work  reintegration 
Wheelchair  mngment  training 

Work  hardening  

Work  hardening  add-on   

Wound(s)  care,  selective 

Wound(s)  care  non-selective  . 

Prosthetic  checkout  

Physical  performance  lest  

Acupuncture  w/o  stimul    

Acupuncture  w/stimul        

Physical  medicine  procedure  . 

Medical  nutrition,  irvjiv  in 

Med  nutntion.  irxjiv  subset)  ... 

Medical  nutrition  group     

Osteopathic  manipulation  

Osteopathic  n^nipulatioo  

Osteopathic  manipulation  

Osteopathic  manipulation   ...... 

Osteopathic  manipulation  

Chiropractic  manipulation  

Chiropractic  manipulation  

Chiropractic  manipulation  

Chiropractic  manipulation  

Specimen  handling  

Specimen  handling    

Device  handling 

Postop  folk)w-up  visit  

Initial  surgical  evaluation 

In-hosptlal  on  call  service 

Oul-ol-hosp  on  call  service  ... 

Medical  services  after  hrs  

Medical  services  at  night   

Medical  serves,  unusual  hre  .. 
Non-oftice  medical  services  .. 

Office  emergency  care      

Speoal  supplies  

Patient  education  rruitenals  ... 

Medical  testimony       

Group  health  education  

Special  reports  or  forms  

Unusual  physician  travel  

Computer  data  analysis   

Collect/review  data  from  pt  ... 
Special  anestfiesia  service  .... 
Anesttiesia  with  hypothermia 
Special  anesthesia  procedure 
Emergency  anesthesia 

Sedation  iv^im  or  inhalant  

Sedation,  oral/rectal/nasal  

Anogenital  exam,  chrtd   

Ocular  function  screen  


Physician 
WofV 
RVUs' 


017 
006 

ooe 

008 
0.25 
0.26 
0.21 
0.21 
0.26 
0.20 
045 
0.45 
0.44 
0.40 
0.35 
0.21 
0.43 
0.27 
0.45 
045 
0.44 
0.44 
0.44 
0.45 
045 
0.45 
0.00 
000 
050 
000 
025 
045 
000 
000 
000 
000 
000 
000 
045 
065 
067 
103 
1  19 
0.45 
065 
0.87 
^40 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 

-foeo 

*0  60 
1  75 
000 


Non- 

FadMy 

PERVUs 


022 
0.06 
0.06 
007 
018 
027 
0.16 
0.11 
033 
Oil 
028 
0.31 
034 
0.25 
024 
021 
027 
021 
029 
028 
031 
0.20 
024 
036 
0.27 
029 
000 
000 
053 
000 
033 
031 
0.00 
0.00 
000 
047 
047 
0  18 
037 
044 
051 
059 
065 
024 
030 
037 

0  24 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
2  15 

1  25 

2  07 
000 


Facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


NA 

NA 

NA 

NA 

1^  [- 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
000 
000 

NA 
000 

NA 

NA 
000 
000 
0.00 

NA 

NA 

NA 
015 
026 
030 
035 
038 
013 
018 
0  24 
0  16  i 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000  I 
000 
000 
000 
000 
039 
031 
053 
000 


001 
0.01 
001 
0.01 
001 
0.02 
001 
0.01 
001 
001 
003 
0.02 
003 
002 
0.01 
0.01 
002 
002 
003 
0.02 
002 
001 
001 
002 
001 
001 
000 
000 
0.04 
000 
002 
002 
000 
000 
000 
001 
0.01 
001 
001 
002 
003 
003 
004 
001 
002 
003 
001 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.04 
003 
0.07 
000 


Non- 

Fadlity 

Total 


040 
013 
013 
016 
0.44 
0.55 
038 
033 
0.62 
032 
0.76 
078 
0.81 
067 
060 
0.43 
0.72 
050 
0.77 
0.75 
0.77 
065 
069 
083 
0.73 
075 
000 
0.00 
107 
0.00 
060 
078 
0.00 
000 
000 
0.48 
048 
019 
083 
1  11 
141 
1  65 
1  88 
0.70 
0.97 
1.27 
065 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
299 
1  88 
389 
000 


Facility 
Total 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

NA 

000 

000 

NA 

000 

NA 

NA 

000 

000 

000 

NA 

NA 

NA 

0.61 

0.93 

1  20 

141 

1  61 

059 

0.85 

1  14 

0.57 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

1  23 

094 

235 

000 


Gk>bal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 
zzz 

XXX 
XXX 
000 
XXX 


CPTV 
HCPCS* 


99173  . 
99175  . 
99183  . 
99185  . 
*9186  . 
99"90 

99 1 9 1 

99192  . 
99196  . 
99199  . 

99201  . 

99202  . 
99203 

99204  . 

99205  . 

99211  . 

99212  . 

99213  . 

99214  . 

99215  . 

99217  . 

99218  . 

99219  . 

99220  . 

99221  . 

99222  . 

99223  . 

99231  . 

99232  . 

99233  . 

99234  . 

99235  . 

99236  . 

99238  . 

99239  . 

99241  . 

99242  . 

99243  . 

99244  . 

99245  . 

99251  . 

99252  . 

99253  . 

99254  . 

99255  . 

99261  . 

99262  . 

99263  . 
99271 
99272 
99273 
99274 
99275 
99281 
99282 
99283 
99284 
99285 
99288 
99289 
99290 
99291 
99292 
99293 
99294 
99295 
99296 
99297 
99298 
99299 
99301 
99302 
99303 
99311 
99312 


MOO 


Status 


N 

A 

A 

A 

A 

X 

X 

X 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

B 

A 

A 

A 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

A 

A 


Descnption 


Visual  acuity  screen  

Induction  of  vomiting      

Hypert)anc  oxygen  therapy  ... 

Regional  hypothermia    

Total  body  hypothermia    

Specia;  pump  services    

Special  pump  se-^'ices     , 

Specia!  pump  services     

PhieDOtomy  

Specia;  service  p'oc  'epon 
Office  outpatient  visit  new 
Office  outpatie'"'  .'S-  •■<^^^ 
Office  outpa'ien'  .$;'  neA 
O^ice  outpatient  visit  ne/. 
Officeoutpatient  visii  neA 

Office  outpatient  visit  est  

Office  outpatient  visil  est  

Office  outpatient  visit   est  

Office  outpatient  visit  est  

Office  outpatient  visit  est 
Observation  care  discna'ge 

OCservatic^  care     

Ooservation  ca-e    

Observation  caie    

Initial  nospitai  ca'e  

Initial  hospital  care  

Initial  hospital  care  

Subsequent  hospital  care 

Subsequent  fiospua!  care 

Subsequent  hospital  care 

Obser.  hosp  same  Oate  

Observ  hosp  same  3ate  

Observ  hosp  same  aaie  

Hospital  discharge  day  

Hospital  discharge  day  

Offee  consultation  

Office  consultation 

Offk;e  consultation 

Office  consultatkjn 

Office  consultation  

Initial  inpatient  consult  

Initial  inpatient  consult  

Initial  inpatient  consult  

Initial  inpatient  consult  

Initial  inpatient  consult  

Follow-up  inpatient  consult  .. 
Follow-up  inpatient  consult 
Follow-up  inpatient  consult  .. 
Confirmatory  consultation  .... 

Confirmatory  consultation 

Confirmatory  consultation  .... 
Confirmatory  consultation  .... 

Confirmatory  consultation  

Emergency  dept  visit   

Emergency  dept  visit 

Emergency  dept  visit 

Emergency  dept  visit  

Emergency  dept  visit  

Direct  advanced  life  support 

Ped  crit  care  transport 

Ped  cnt  care  transport  addl  . 

Critical  care,  first  hour  

Critical  care,  addl  30  min  .... 

Ped  chtical  care,  initial  

Ped  critical  care  subseq 

Neonate  cnt  care,  initial  

Neonate  critical  care  subseq 

Neonatal  cntical  care 

Ic  tor  Ibw  infant  <  1 500  gm 
Ic,  Ibw  infant  1500-2500  gm 

Nursing  facility  care        

Nursing  facility  care        

Nursing  facility  care        

Nursing  tac  care  subseq    ... 
Nursing  fac  ca-e   suDsec 


Physician 
Work 
RVU83 


Non- 

FaaHty 

PE  RVUs 


Facility 

PE 
RVUs 


0.00 
0.00 
234 
000 
000 
000 
000 
0.00 
0.00 
0.00 
046 
0.88 
1.34 
2.00 
2.67 
017 
0.45 
067 
1.10 
1.77 
1.26 
1.28 
2.14 
299 
1.28 
2.14 
299 
064 
106 
1.51 
2.56 
3.42 
4.27 
1.28 
1.75 
0.64 
1.29 
1  72 
258 
343 
066 
1.32 
1  82 
2.64 
3.65 
0.42 
0.85 
1.27 
0.45 
0.84 
1  19 
1.73 
2.31 
0.33 
0.55 
1.24 
1.95 
306 
0.00 
4.80 
2.40 
4.00 
2.00 
16.00 
8.00 
18.49 
8.00 
0.00 
275 
2.50 
1.20 
1.61 
201 
060 
1.00 


0.00 

1.38 

NA 

0.64 

1.77 

000 

000 

000 

045 

0.00 

048 

0.77 

1.10 

1.49 

1.79 

0.38 

052 

0.69 

1.03 

1.34 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.61 

1.02 

1.35 

1.80 

2.26 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

066 

0.89 

1.09 

1.39 

1.64 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

1  57 

086 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

0.69 

0.97 

1  19 

049 

0.67 


Mal- 
practice 
RVUs 


Non- 
Facility 

Total 


Facility 
Total 


Qkjbai 


-♦- 


0.00 
NA 
0.75 
NA 
NA 
0.00 
0.00 
000 
NA 
OQO 
016 
0.32 
0.49 
072 
0.95 
0.06 
0.16 
0.24 
040 
064 
0.44 
044 
0.73 
1.03 
046 
075 
104 
0.23 
0.38 
053 
0.89 
1  16 
1.45 
0.56 
0.75 
0.22 
047 
064 
094 
1.24 
025 
0.51 
070 
1.00 
1.36 
0.16 
031 
0.46 
016 
032 
0.45 
0.65 
084 
0.09 
0.15 
0.32 
0.49 
0.74 
000 
1  87 
094 
1  30 
0.65 
513 
2.57 
5.48 
261 
000 
096 
098 
042 
055 
068 
0.21 
034 


000 

0.08 

012 

003 

0.37 

000 

000 

0.00 

002 

0.00 

002 

005 

008 

0.10 

012 

0.01 

0  02  I 

0.03 

0.04 

0.07 

0.05 

0.05 

0.08 

0.11 

005 

0.08 

010 

0.02 

0.03 

0.05 

0.11 

0.13 

0.17 

004 

0.05 

0.04 

009 

010" 

013 

0.16 

004 

0.08 

O.OB 

0.11 

0.15 

0.02 

0.03 

0.04 

0.03 

0.06 

0.07 

0.09 

0.10 

0.02 

0.03 

008 

012 

019 

0.00 

014 

0.07 

014 

007 

070 

0.23 

070 

0.23 

000 

0.10 

010 

004 

005 

0.06 

002 

0.03 


0.00 

1.46 

NA 

067 

2.14 

0.00 

0.00 

0.00 

0.47 

000 

095 

1  70 

2.52 

359 

458 

0.56 

099 

1.39 

217 

318 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.29 

240 

317 

4.51 

585 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.14 

179 

235 

3.21 

405 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

5.71 

293 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

1  93 

263 

3.26 

1.11 

1.70 


000 
NA 

3.21 
NA 
NA 

0.00 

0  00 
0.00 

NA 
0.00 
063 
1.25 
1.91 
282 
374 
0.24 
063 
0.94 
1.54 
248 

1  77 
1.77 
295 
413 

1  79 

2  97 
413 
089 
1.47' 
2.09 
356 
471 
5.89 
1.88 
2  56 
090 
1.85 
246 
3.65 
4.83 

0  95 
1.91 
2.61 
375 
5.16 
060 
1.19 
1.77 
0.64 
1.22 

1  71 

2  47 
3.25 
044 
073 
1.64 
256 
399 

0  00 
6.81 
341 
544 
272 

21  83 

1080 

24.67 

1084 

000 

381 

358 

1  66 
2.21 
275 
083 
1.37 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

zzz 

XXX 

zzz 

XXX 
XX  > 
XX  > 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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Addendum  B. — Relative  Value  Units  (RVUS)  and  Related  Information — Continuea 


CPTV 
HCPCS! 


99313 
99315 
99316 
99321 
99322 
99323 
99331 
9^332 
99333 
99341 
99342 
99343 
99344 
99345 
99347 
99348 
99349 
99350 
99354 
99355 
99356 
99357 
99358 
99359 
99360 
99361 
99362 
99371 
99372 
99373 
99374 
99375 
99377 
99378 
99379 
99380 
99381 
99382 
99383 
99384 
99385 
99386 
99387 
99391 
99392 
99393 
99394 
99395 
99396 
99397 
99401 
99402 
99403 
99404 
99411 
99412 
99420 
99429 
99431 
99432 
99433 
99435 
99436 
99440 
99450 
99455 
99456 
99499 
99500 
99501 
99502 
99503 
99504 
99505 
99506 


MOO 


Status 


Descnption 


Nursing  fac  care,  subsaq  

Nursing  (ac  discharge  day  

Nursing  (ac  discharge  day  

Rest  home  visit,  new  patient  . 
Rest  home  visit,  new  patient  . 
Rest  home  visit,  new  patient  .. 

Rest  txime  visit,  est  pat 

Rest  home  visit,  est  pat    

Rest  home  visit  est  pat  

Home  visit,  new  patient  , 

Home  visit,  new  patient  

Home  visit,  new  patient    

Home  visit,  new  patient  

Home  visit,  new  patient 

Home  visit,  est  patient 

Home  visit,  est  patient 

Home  visit,  est  patient 

Home  visit,  est  patient 

Prolonged  service,  office  

Prolonged  service,  office  

Prolonged  service,  inpatient  ... 
Prolongod  service,  inpatient  ... 
Prolonged  serv.  w/o  contact  ... 
Prolonged  serv,  w/o  contact  ... 
Physician  standby  services  .... 
Physician/team  conference  .... 
Physiciari/team  conference  .... 
Physician  ptione  consultatwn 
Physician  ptione  consultation 
Physician  phone  consultation 
Home  health  care  supervision 
Home  health  care  supervisKXi 

Hospice  care  supervision  

Hospice  care  supervision  

Nursing  fac  care  supervisKNl  .. 
Nursing  fac  care  supervision  .. 

Prev  visit,  new,  infant    

Prev  visit,  new,  age  1-4  

Prev  visit,  new,  age  5-1 1    

Prev  visit,  new,  age  12-17  

Prev  visit,  new,  age  18-39  

Prev  visit,  new,  age  40-64  

Prev  visit,  new,  65  &  over  

Prev  visit,  est,  infant  

Prev  visit,  est,  age  1-4  

Prev  visit,  est,  age  5-11   

Prev  visit,  est,  age  12-17  

Prev  visit,  est,  age  18-39  

Prev  visit,  est,  age  40-64  

Prev  visit,  est,  65  &  over  

Preventive  counseling,  indiv  ... 
Preventive  counseling,  indiv  ... 
Preventive  counseling,  indiv  ... 
Preventive  counseling,  indiv  . 
Preventive  counseling,  group 
Preventive  counseling  group  . 
Health  nsk  assessment  test  ... 
Unlisted  preventive  service  .... 
Initial  care,  normal  newt>om  ... 
Newtx>rn  care,  not  in  fKisp 
Normal  newtiom  care/hospital 
Newtxxn  discharge  day  ttosp 

Attendance,  birth       

Newtxirn  resuscitation 

Life/disatMlity  evaluation  

Disability  examination 

Disability  examination 

Unlisted  e&m  service  

Home  visit,  prenatal   

Home  visit,  postnatal  

Home  visit,  nb  care  

Home  visit,  resp  ttierapy    

Home  visit  mech  ventilator 

Home  visit,  stoma  care    

Home  vait.  im  miection    


Pti' 


lysicaan 
Work 
RVUs' 


1.42 

113 

1.50 

0.71 

1.01 

1  28 

060 

080 

1.00 

1.01 

152 

2.27 

3.03 

379 

076 

1.26 

202 

3.03 

1,77 

1,77 

171 

1.71 

0.00 

000 

000 

0.00 

000 

000 

0.00 

0.00 

+1  10 

+1.73 

+1.10 

+1.73 

+1  10 

♦1  73 

+1  19 

+  136 

+1.36 

+1  53 

+  1.53 

+188 

+206 

+102 

+1  19 

+1.19 

+1.36 

+  1.36 

+1.53 

+1  71 

+0  48 

+0.98 

+1  46 

+195 

+015 

♦0  25 

000 

000 

1  17 

1.26 

062 

1.50 

150 

293 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 


Non- 

FaaMy 

PERVUs 


Facility 

PE 
RVUs 


087 
0  73 
093 
045 
0  70 

0  92 
047 
058 
071 
055 
085 

1  26 
1.55 
1.81 
048 

0  72 

1  05 
1  43 
1  46 
1  24 

NA 
NA 
000 
000 
000 
000 
000 
000 
000 
000 
1  49 
1  57 
1.49 
1.97 
149 
1  74 
1.52 
1.56 
1  50 
1.57 
1  57 
1,76 
189 
1.03 
1  10 
1.07 
1  15 
1  18 
127 
1  38 
063 
088 
1  10 
1  34 
018 
0  25 
000 
000 
NA 
084 
NA 
NA 
0  49 
NA 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


049 

038 

052 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

t^ 

NA 

NA 

NA 

NA 

NA 

0.61 

059 

060 

061 

000 

000 

000 

000 

000 

000 

000 

000 

043 

1  57 

0.43 

1  97 

043 

0.68 

046 

053 

053 

060 

0.60 

073 

080 

040 

0.46 

046 

053 

053 

060 

067 

019 

038 

0  57 

0  76 

006 

010 

000 

000 

039 

041 

020 

051 

048 

095 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 


Mal- 
practice 
RVUs 


004 
004 
005 
002 
003 
004 
002 
003 
0.03 
005 
005 
007 
010 
012 
003 
004 
006 
010 
006 
006 
006 
006 
000 
000 
000 
000 
0.00 
000 
000 
000 
004 
0.06 
0.04 
0.06 
0.03 
0.05 
004 
0.04 
0.04 
005 
005 
006 
006 
003 
004 
0.04 
004 
004 
0.05 
005 
001 
002 
003 
004 
0.01 
001 
000 
000 
004 
006 
002 
005 
005 
Oil 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 


Non- 
Facility 
Total 


233 

1.90 
248 
1  18 
1  74 
2.24 
109 
1  41 
1.74 
1.61 
242 
360 
468 
5.72 
1.27 
2.02 
3.13 
4.56 
329 
307 
NA 
NA 
000 
000 
000 
000 
000 
000 
000 
000 
263 
336 
263 
3.76 
262 
3.52 
2.75 
296 
2.90 
3.15 
3.15 
3.70 
4,01 
2.08 
2.33 
2.30 
255 
258 
2.85 
314 
1.12 

1  88 
2.59 
333 
034 
051 
000 
000 

NA 

2  16 
NA 
NA 

204 
NA 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 


Facility 
Total 


195 

1  55 

207 

NA 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

244 

242 

237 

238 

000 

000 

000 

000 

000 

000 

000 

000 

1.57 

336 

1  57 

376 

1  56 

246 

169 

1  93 

1  93 

2  18 
2ia 
267 
292 
1  45 
1  69 
1  69 
1  93 
1  93 
218 
243 
068 
1  38 
206 
2,75 
022 
036 
000 
0.00 
160 
1.73 
084 
206 
203 
399 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 


Global 


CPTV 
HCPCS* 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 
zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


99507  . 

99508  . 

99509  . 

99510  . 

99511  . 

99512  . 
99539  . 

99551  . 

99552  . 

99553  . 

99554  . 

99555  . 

99556  . 

99557  . 

99558  . 

99559  . 

99560  . 

99561  . 

99562  . 

99563  . 

99564  . 

99565  . 

99566  . 

99567  . 

99568  . 

99569  .. 
99600  .. 
A4890  .. 
D0150  .. 
D0240  .. 
D0250  .. 
D0260  .. 
D0270  .. 
D0272  .. 
D0274  .. 
D0277 
D0460.. 
D0472  .. 
D0473  .. 
D0474  .. 
D0480.. 
D0502  .. 
D0999.. 
D1510.. 
D1515.. 
D1520  .. 
D1525  .. 
D1550.. 
D2970  .. 
D2999  .. 
D3460  .. 
D3999.. 
D4260.. 
04263  .. 
04264.. 
04268  .. 

04270  .. 

04271  .. 
04273  .. 
04355.. 
04381  .. 

05911  .. 

05912  .. 
05951  .. 
05983  .. 
05984.. 
05985  .. 
05987  .. 
06920  .. 
071 11  .. 
D7140  .. 
D7210  .. 
07220  .. 
07230  .. 
07240  .. 


MOD 


Status 


Desc 


Home  visit  cafh  maintain  

Home  visit  sleep  studies  

Home  visit  day  life  activity 

Home  visit,  sing/nVfam  couns  .. 
Home  visrt  fecal'enema  mgmt  . 
Home  visit   hemodialvsis 

Home  visit   nos        

Home  infus  pam  mgmt,  iv/sc  ... 
Hm  intus  pain  mgmf  epid'ith  ... 
Home  intuse  tocolytic  t> 
Home  intus  hormone  platelet  .. 
Home  intuse  chemof^eraphy  .. 
Home  infus  antibiotung  vi'     .... 

Home  infuse   anticoaguiani    

Home  intuse   immunotrierapy  .. 

Home  infus  periton  dialysis  

Home  infus   entero  nutntion  ...'.. 

Home  infuse   hydration  tx    

Home  infus  parent  nutntion  

Home  admin  pentamidine    

Hme  infus,  antihemophil  agnt  .. 
Home  infus,  proteinase  inhib  ... 

Home  infuse,  iv  therapy  

Home  infuse  sympath  agent  ... 
Home  infus  misc  drug,  daily  .... 

Home  infuse  each  addl  tx  

Home  visit  nos   

Repair/maint  cont  hemo  equip  . 
Comprehensve  oral  evaluation 

Intraoral  occlusal  film  

Extraoral  first  film  

Extraoral  ea  additional  film 

Dental  bitewing  single  film  

Denta!  bitewings  two  films    

Denlai  Ditewmgs  tour  films  

Vert  bitewings-sev  to  eight  

Pulp  vitality  test     

Gross  exam  prep  &  report  

Micro  exam,  prep  &  report  

Micro  w  exam  of  surg  margins  . 
Cytopath  smear  prep  &  report  . 
Other  oral  pathology  procedu  .. 
Unspecified  diagnostic  proce  ... 

Space  maintainer  fxd  unllat 

Fixed  bilat  space  maintainer  .... 
Remove  unilat  space  maintain  . 
Remove  bilat  space  maintain  ... 
Recemeni  space  mamtamer  .... 

Temporary-  fractured  tooth   

Dental  unspec  'estorative  pr  .... 
Endodontic  endosseous  implan 
Endodontic  pfocedure 
Osseous  surgery  pe'  quadrant 

Bone  replce' graft  first  site  

Bone  replce  graft  each  add 

Surgical  revision  procedure  

Pedicle  soft  tissue  graft  pr    

Free  soft  tissue  graft  proc  

Sut>epitheliai  tiSsue  graft  

Full  mouth  debridement  

Localized  chen^o  oeiwery 

Facial  moulage  sectional  

Facial  moulage  complete  

Feeding  aid  

Radiation  applicator 

Radiation  shield    

Radiation  cone  locator  

Commissure  splint  

Dental  connector  bar 

Coronal  remnants  deciduous  t  . 

Extraction  erupted  tooth/exr  

Rem  imp  tooth  w  mucoper  ftp  .. 

Impact  tooth  remov  soft  tiss  

Impact  tooth  remov  part  tiony  .. 
Impact  tooth  remov  comp  bony 


Wot1( 

Non- 

Facility 

Mal- 

f^n- 

Facilrty 

PE 

practice 

Facility 

RVUs3 

PE  RVUs 

RVUs 

RVUs 

Total 

0.00 

000 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

000 

000 

000 

000 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

000 

000 

0.00 

000 

0.00 

000 

000 

000 

000 

000 

000 

0.00 

000 

0.00 

000 

000 

000 

000 

0.00 

000 

0.00 

0.00 

000 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

^.00 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

000 

0.00 

000 

000 

000 

000 

0.00 

000 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

000 

0.00 

0.00 

000 

000 

0.00 

000 

000 

000 

0.00 

000 

0.00 

000 

000 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

000 

000 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

000 

000 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

0.00 

000 

0.00 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

000 

000 

0.00 

000 

000 

000 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

000 

000 

0.00 

000 

000 

0.00 

000 

000 

000 

0.00 

000 

000 

0.00 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

0.00 

0.00 

000 

0,00 

000 

000 

000 

0.00 

000 

000 

000 

000 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

000 

0.00 

000 

0.00 

000 

0.00 

0,00 

000 

0.00 

000 

0.00 

000 

000 

0.00 

000 

000 

000 

000 

0.00 

000 

0.00 

0.00 

ooo 

000 

000 

000 

0,00 

000 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

000 

0,00 

000 

0.00 

0.00 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

0.00 

000 

000 

000 

0.00 

000 

000 

0.00 

000 

0.00 

000 

000 

000 

000 

0.00 

0.00 

000 

0.00" 

000 

000 

0.00 

000 

0,00 

000 

0.00 

000 

000 

0.00 

0.00 

000 

0.00 

000 

000 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

0,00 

000 

000 

0.00 

000 

000 

000 

0.00 

000 

000 

000 

000 

000 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

Facility 
Total 

Global 

0.00 

XXX 

000 

XXX 

000 

XXX 

0.00 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

0  00 

XXX 

000 

XXX 

0.00 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

000 

YYY 

000 

YYY 

000 

YYY 

000 

YYY 

000 

YYY 

000 

YYY 

000 

YYY 

000 

XXX 

000 

YYY 

000 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

0.00 

YYY 

000 

YYY 

000 

Y\^ 

000 

YYY 

000 

YYY 

000 

YYY 

000 

YYY 

000 

YYY 

000 

YYY 

oco 

YYY 

000 

YYY 

000 

YYY 

000 

YYY 

000 

YYY 

000 

XXX 

000 

YYY 

000 

YYY 

000 

YYY 

000 

YYY 

000 

YYY 

000 

YYY 

000 

YYY 

000 

YYY 

000 

YYY 

000 

YYY 

000 

YYY 

000 

YYY 

000 

YYY 

000 

XXX 

000 

XXX 

000 

YYY 

000 

YYY 

000 

YYY 

000 

YYY 

'  CPT  codes  and  dMcnplions  only  ar«  copynghl  2002  Amsncan  Madcal  Assooitior  All  Rights  RMsrvw)  Appticabia  FAPS/OFARS  Apply 
'Copynght  2002  American  Dental  Aiaociation  AH  nghta  reserved 
'  +  Indcatas  RVUs  are  not  used  for  Medicare  payment 


'  CPT  codes  and  Oescnptions  only  are  copynghl  2002  Amencan  Medical  Association  All  Rights  Reserved  Applicable  FAflS/DFARS  Apply. 

'  Copynghl  2002  Amencan  Dental  Association  All  nghts  reserved  » 

>+  Indicates  RVUs  are  not  used  for  Medicare  payment  ' 
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AuutNUuM  B— HhLATIVE  VALUE  UNITS  (RVUS)  AHU  RELATED  INFORMATION— -Continued 


Addendum  B. — Relative  Value  Units  (RVUS)  and  Related  information — Continued 


CPTV 
HCPCS' 


D7241  .  . 

D7250  ... 

D7260  ... 

D7261  ... 

D7291  ... 

D7940  ... 

D9110   .. 

D9230 

D9248 

D9630 

D9930  ... 

D9940  .  . 

D9950  ... 

D9951  ... 

D9952  ... 

G0001    .. 

G0002  . 

G0004 

G0005 

G0006 

G0007 

G0008 

G0009 

G0010 

G0015  . 

G0025 

G0026 

G0027 

G0030 

G0030 

G0030 

G0031   . 

G0031   . 

G0031 

G0032 

G0032  . 

G0032 

G0033 

G0033 

G0033 

G0034 

G0034 

G0034 

G0035 

G0035 

G0O35 

G0036 

G0036 

G0036 

GCI037 

G0037 

G0037 

G0038 

G0038 

G0038 

G0039 

G0039 

G0039 

G0040 

G0040 

G0040 

G0041 

G0041 

G0041 

G0042 

G0042 

G0O42 

G0043 

G0043 

G0043 

G0044 

Q0044 

G0044 

G0045 

G0045 


MOO 


26 
TC 

26 
TC  . 

26 
TC 

26 
TC 

26 
TC 

26 
TC  . 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 

TC 

26 
TC 

26 

TC 

26 
TC 

26 
TC 


Status 


26 


R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
X 
D 
D 
D 
D 
0 
X 
X 
X 
D 
B 
O 
D 
C 
A 
C 
C 
A 
C 
C 
A 
C 
C 
A 
C 
C 
A 
C 
C 
A 
C 

c 

A 
C 
C 
A 
C 
C 
A 
C 
C 
A 
C 
C 
A 
C 
C 
A 
C 

c 

A 
C 
C 
A 
C 
C 
A 
C 
C 
A 


OflscnptKXi 


Impact  loo»t»  rofn  bony  Woomp 

Tcx)th  root  removal      

Oral  antral  fistula  closurs  

Primary  closure  sinus  pert  

Transseptal  fit)erolomy         

Reshaping  bone  orttX)gnatt»ic  

Tx  dental  pain  mmor  pfoc  , 

Analgesia     

Sedation  (non-iv)  

Other  dnjgs/medicaments 

Treatment  ot  complicatioos  

Dental  occlusal  guard 

Occlusion  analysis      

Limited  occlusal  ad)ustment  

Complete  occlusal  adjustnrienl  

Drawing  blood  lor  specimen  

Temporary  unnary  catheter  

ECG  transm  phys  review  &  inl 

ECO  24  hour  recording       

ECG  transmission  &  analysis 

ECG  phy  review  &  interpret  a 

Admin  influenza  virus  vac  

Admin  pneunnococcal  vaccina 

Admin  hepatitis  b  vaccine    

Post  symptom  ECG  tracing 

Collagen  skin  lest  kit  

Fecal  leukocyte  examination  

Semen  analysis  

PET  imaging  prev  PET  singto 

PET  imaging  prev  PET  single  ... 
PET  imaging  prev  PET  single 
PET  imaging  prev  PET  multple  . 
PET  imaging  prev  PET  multple  .. 
PET  imaging  prev  PET  multple  . 
PET  follow  SPECT  78464  singi  .. 
PET  follow  SPECT  78464  singI  .. 
PET  to«ow  SPECT  78464  singI  .. 
PET  tottow  SPECT  78464  mult  .. 
PET  foltow  SPECT  78464  mutt  .. 
PET  follow  SPECT  78464  mult  .. 
PET  foltow  SPECT  76865  stngi  .. 
PET  loltow  SPECT  76865  singl  .. 
PET  foltow  SPECT  76865  singI  .. 
PET  ioHow  SPECT  78465  mult  . 
PET  foiow  SPECT  78465  mull  . 
PET  foHow  SPECT  78465  mult  . 
PET  follow  comry  ar>gio  sing 

PET  foltow  comry  angio  sing  

PET  lolkjw  comry  angio  sing    

PET  foltow  comry  angio  mult 
PET  foltow  comry  angw  mull 

PET  foWow  cornry  angio  mult  

PET  foltow  myocard  pert  sing  

PET  follow  myocard  pert  sing      ... 
PET  follow  myocard  pert  sing 
PET  loMow  myocard  pert  mult       .. 
PET  lolk>w  myocard  pert  mult      ... 

PET  foltow  myocard  pert  nnoH  

PET  foUow  stress  ecfx)  singI  

PET  loltow  stress  ecfxj  singI  , 

PET  foltow  stress  ectio  singl  

PET  toHow  stress  echo  muN  

PET  foltow  stress  ectx)  muU  

PET  toMow  stress  echo  mull 

PET  foHow  venlncukjgm  sing  

PET  follow  ventrcutogm  smg     .... 
PET  toNow  venlnculogm  smg 

PET  foltow  venlncutogm  mult  

PET  foMow  venlncutogm  muH  

PET  foltow  ventrcutogm  mult     ... 
PET  loltowing  rest  ECG  singl       .. 
PET  loltowing  rest  ECG  smgl 
PET  loltowing  rest  ECG  smgl 
PET  folk)wing  rest  ECG  muH 
PET  loltowing  rest  ECG  moll        . 


Pti 


lysiaan 
Work 
RVUs^ 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
000 
000 
0.00 
0.00 
0.00 
1.50 
000 
0.00 
1.87 
0.00 
0.00 
1.50 
0.00 
000 
1.87 
0.00 
0.00 
1.50 
0.00 
0.00 
1.87 
0.00 
0.00 
1.50 
0.00 
000 
1.87 
000 
000 
ISO 
000 
0.00 
187 
0.00 
0.00 
150 
000 
000 
187 
0.00 

aoo 

ISO 
000 
000 
1.87 
000 
000 
150 
000 

ooo 

187 


Hon- 

Faalrty 

PE  RVUs 


Facility 

PE 
RVUs 


000 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

000 

0.00 

000 

000 

0.00 

0.00 

000 

000 

000 

000 

0.52 

0.00 

0.00 

070 

000 

0.00 

0.52 

0.00 

000 

070 

000 

0.00 

0.52 

0.00 

000 

070 

000 

000 

052 

000 

000 

070 

0.00 

000 

052 

000 

000 

070 

000 

0.00 

052 

000 

000 

070 

0.00 

000 

052 

000 

000 

0  70 

000 

000 

052 

000 

0.00 

070 


000 
000 
000 
000 
000 
000 
0.00 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 
NA 
NA 
NA 
000 
000 
000 
000 
000 
052 
000 
000 
070 
000 
000 
052 
000 
000 
0  70 
000 
000 
052 
000 
000 
070 
000 
000 
052 
000 
000 
070 
000 
000 
052 
000 
000 
0  70 
000 
000 
052 
000 
000 
070 
000 
000 
052 
000 
000 
070 
000 
000 
052 
000 
000 
070 


Mal- 
practice 
RVUs 


000 

000 

000 

000 

000 

000 

000 

0.00 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

000 

0.00 

000 

000 

0.00 

000 

000 

000 

000 

004 

000 

0.00 

006 

0.00 

0.00 

005 

000 

0.00 

0.06 

0.00 

000 

005 

000 

0.00 

006 

000 

000 

004 

000 

000 

006 

000 

000 

0.04 

000 

000 

007 

000 

000 

004 

000 

000 

005 

000 

000 

004 

000 

000 

006 

000 

000 

004 

000 

000 

006 


Noo- 

Facdity 

Total 


0.00 
0.00 
000 
000 
000 
000 
0.00 
0.00 
000 
0.00 
000 
000 
0.00 
000 
000 
000 
000 
0  00 
000 
000 
0.00 
000 
000 
0.00 
000 
000 
000 
000 
000 
206 

aoo 

000 
263 
000 
000 
2.07 
0.00 
0.00 
263 
000 
000 
207 
000 
000 
263 
0.00 
000 
206 
000 

aoo 

263 
000 
000 
206 
000 

aoo 

264 
0.00 
000 
206 
000 

aoo 

262 
000 
000 
206 

aoo 

000 
263 
000 
000 
206 
000 
000 
263 


Facility 
Total 


Gtobal 


000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

aoo 

000 
000 
000 
NA 
NA 
NA 
000 
000 
000 
000 
000 
206 
0.00 
000 
263 
000 
000 
2.07 
000 
0.00 
263 
000 
0.00 
207 
000 
000 
263 
000 
000 
206 
000 
000 
263 
000 
000 
2.06 
0.00 
000 
264 
000 
0.00 
206 
000 
000 
262 

aoo 

000 
206 
000 
000 
263 
000 
000 
206 
0.00 
000 
263 


CPT '/ 
HCPCS2 


MOD 


YYY 
YYY 
YYY 
XXX 
YYY 
YYY 
YYY 
YYY 
XXX 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
XXX 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


G0045 
G0046 
G0046 
G0046 
G0047 
G0047 
G0047 
G0050 
G0101 
G0102 
G0103 
G0104 
G0105 
G0106 
G0106 
G0106 
001 07 
G0108 
G0109 
G0110 
001 11 
G0112 
G0113 
G0114 
G0115 
G0116 
G0117 
G0118 
G0120 
G0120 
G0120 
G0121 
G0122 
G0122 
G0122 
G0123 
G0124 
G0125 
G0125 
G0125 
001 27 
00128 
O0130 
O0130 
001 30 
00131 
G0131 
O0131 
00132 
00132 
00132 
00141 
00143 
00144 
00145 
O0147 
00148 
O0166 
00167 
O0168 
O0173 
00175 
00176 
00177 
00179 
001 80 
O0181 
00182 
00185 
00186 
Got  87 
00192 
00193 
00194 
G0195 


TC 

as" 

TO 

26 
TC 

26 
TO 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 


Status 


Descnptton 


PET  tollowing  rest  ECG  mull   

PET  follow  stress  ECG  singl  

PET  lollOA  stress  ECG  singl  

PETfoUo*^  stress  ECG  smgl  

PETfollov*  stress  ECG  mult   

PET  follow  stress  ECG  mult   

PET  follow  stress  ECG  muH   , 

Residua:  unne  Cy  ultrasound  ..., 
CA  screen. peiviotoreast  exam  ... 

Prostate  ca  screening,  dre 

Psa  total  screening       , 

CA  screen:flexi  sigmoidscope  ... 
Colorectal  scm,  hi  risk  ind 
Colon  CA  screen  barium  enen^a 
Colon  CA  screen  Danum  enema 
Colon  CA  screen  banum  enema 

CA  screen  fecai  blood  test    , 

Diab  manege  tm  per  indiv :. 

Diab  manage  tm  ind/group  

Nell  pulm-rehab  educ:  ind 

Nett  pulm-rehab  educ;  group  .... 

Nett;nufntion  guid  initial  

Nett.nulrition  guid  subseqnt 

Nett:  psychosocial  consult 

Nett;  psychological  testing  

Nett;  psychosocial  counsel 

Glaucoma  scm  hgh  nsk  direc  ... 
Glaucoma  scrn  hgh  risk  direc  ... 
Colon  ca  scm  banum  enema  ... 
Coton  ca  scrn  banum  enema  ... 
Colon  ca  scrn  banum  enema  ... 

Colon  ca  scm  not  hi  rsk  ind  

Coton  ca  scrn;  banum  enema  ... 
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Current  percep  threshold  tst  .... 
Prostate  brachy  w  palladium  .... 
Unsched  dialysis  ESRD  pt  hos 
IV  infusion  during  obs  stay 
Inject  for  sacroiliac  lomt 
Inj  for  sacroiliac  |t  anesf- 
Prostate  brachy  *  iodine  see  ... 
Sm  intestina:  image  capsule    ... 
Sm  intestina'  image  capsule    ... 
Sm  intestinal  image  capsuie      .. 
Adm  with  CHF   CP   asthma     ... 
Assfnt  otr  CHF,  CP  asthma     .. 
Cryopresevation  Freeze-stora  . 
Ttiawing  -  expansic-  '-oz  eel  .., 
Bone  marroA  or  psc  harvest  ,... 
Removal  of  impactea  vvax  md  .., 
Occlusive  device  m  vein  art     .... 

MNT  subs  tx  foi  change  dx    , 

Group  MNT  2  0'  more  30  mins 
Naso  ore  gastric  tube  P'  MD  ... 
Pretx  planning  non-HodgKins  ... 
Pret»  planning  non-HoogKins  .. 
Pretx  planning  non-HodgKms  .. 
Radiopharm  tx  non-HodgKins  ... 
Radiopharm,  tx  non-HodgKins  ... 
Radiopharm  tx  non-Hodgkins  ... 
Renal  angio  cardiac  cath 

Iliac  an  angio, cardiac  cath  

Excorp  shock  tx   elbovw  epi   , 

Excorp  sfKick  tx  othef  than  ..... 
Elec  stim  unattena  tor  press  


Pf^ysician         Non- 
WorK  Facility 

RVUs'        PE  RVUs 

1 


0.00 
1.50 
0.00 
0.00 
1.50 
0.00 
0.00 
1.50 
0.00 
0.00 
1.50 
0.00 
0.00 
1.50 
0.00 
0.06 
0.06 
0.00 
000 
0,00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.88 
045 
0.50 
0.00 
0.00 
0.18 
0.00 
0.00 
♦1.50 
0.00 
0.00 
1.87 
0.00 
0.00 
1.87 
0.00 
♦1.50 
+1.50 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
2.12 
2.12 
0.00 
0.00 
0  00 
0.00 
000 
0.00 
061 
000 
0  00 
0.00 
032 
0.86 
0.86 
0.00 
2.07 
2.07 
0.00 
0.25 
0.25 
006 
0.06 
018 


0.00 
059 
0.00 
0.00 
059 
0.00 
0.00 
0.59 
0.00 
0.00 
0.59 
0.00 
0.00 
0.59 
0.00 
0.44 
0.02 
0.42 
0.47 
0.00 
000 
000 
0.00 
0.00 
000 
0.00 
0.77 
0.52 
0.52 
430 
3.35 
0.07 
0.00 
0.00 
0.60 
0.00 
0.00 
0.73 
0.00 
000 
0.73 
000 
0.59 
0.59 
0.00 
000 
000 
000 
0.00 
0.00 
000 

18.67 
0.83 

17.84 
000 
000 
0.00 
0.00 
000 
0.57 
0.00 
0.47 
018 
013 

11.36 
034 

11.02 
342 
081 
2.61 
010 
0.10 
1.46 
1.46 
035 


Facility 

PE 
RVUs 


Mal- 

Practk:e 

RVUs 


Non- 
Facility 
Total 


Facility 
Total 


Global 


0.00 

0.59 

000 

0.00 

0.59 

0.00 

0.00 

0.59 

0.00 

0.00 

0.59 

0.00 

0.00 

0.59 

000 

NA 

0.02 

NA 

NA 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.32 

0.16 

0.21 

NA 

NA 

0.07 

0.00 

0.00 

060 

0.00 

0.00 

073 

0.00 

000 

073 

0.00 

0.59 

0.59 

0.00 

000 

0.00 

000 

000 

000 

0.00 

NA 

083 

NA 

0.00 

0.00 

000 

0.00 

000 

0.24 

000 

NA 

NA 

NA 

NA 

034 

NA 

NA 

081 

NA 

NA 

NA 

NA 

NA 

007 


0.00 
004 
0.00 
0.00 
0.04 
0.00 
0.00 
004 
000 
000 
004 
0.00 
000 
004 
0.00 
002 
0.01 
0.01 
0.C2 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
005 
002 
0.05 
001 
0.01 
001 
000 
000 
004 
000 
000 
0.07 
0.00 
0.00 
0.07 
000 
004 
0.04 
0.00 
000 
0.00 
0.00 
0.00 
000 
000 
0.08 
002 
006 
000 
0.00 
000 
000 
000 
004 
000 
0.01 
0.01 
002 
028 
003 
0.25 
0.20 
0.08 
0.12 
0D1 
001 
001 
0.01 
0.01 


-f- 


000 
213 
000 
000 
213 
0.00 
000 
213 
000 
0.00 
213 
0.00 
000 
213 
0.00 
052 
009 
0.43 
049 
000 
000 
0.00 
000 
0.00 
000 
0.00 

1  70 
0.99 
1.07 
431 
3.36 
0.26 
0.00 
000 
214 
0.00 
000 

2  67 
000 
0.00 
2  67 
000 
213 
213 
000 
000 
0.00 
0.00 
000 
0.00 
0.00 

20  87 
2  97 

17.90 
000 
0.00 
000 
000 
000 
1.22 
000 
048 
019 
0.47 

12.50 
1.23 

11.27 
569 
296 
2  73 
036 
0.36 
1  53 
1  53 
0.54 


000 

2.13 

0.00 

0.00 

213 

0.00 

0.00 

213 

000 

000 

213 

0.00 

0.00 

213 

0.00 

NA 

0.09 

NA 

NA 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

1.25 

0.63 

0.76 

NA 

NA 

0.26 

0.00 

0.00 

2.14 

0.00 

0.00 

2.67 

0.00 

000 

287 

0.00 

213 

213 

0.00 

000 

000 

0.00 

0.00 

000 

0.00 

NA 

2.97 

NA 

0.00 

0.00 

0.00 

0.00 

000 

0.89 

0.00 

NA 

NA 

NA 

NA 

123 

NA 

NA 

296 

NA 

NA 

NA 

NA 

NA 

0.26 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 

x^x 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

000 
XXX 
XXX 
XXX 

000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 

XXX 
XXX 
XXX 


<  CPT  codM  and  dMcnpnons  only  ara  copyngm  2002  Amancan  Madeal  Aaaooation.  Al  Rqhli  Rasarvad  Atipkcabla  FARS/DFARS  Aopty 
'  Copyrtgtn  2002  Amancan  Oantal  Asaocaanon  Al  nghts  rasarvad 
* « Indicatas  RVUs  aia  not  uaad  tor  MadKara  paymant 


'  CPT  codes  and  oescnptions  only  are  copyright  2002  Amencar  Medical  Association  All  Rigrits  Resarvao  AppiicaWa  FARS/OFARS  Apply. 
'Copyngtit  2002  Amancan  Dental  Associatton  All  ngms  reservea 
3+ Indicates  RVUs  are  not  used  tor  Medicare  payment 
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Addendum  B.— Relative  value  Units  (RVUS)  and  Relaied  Informatkdn— Cont.nueo 


ADDENDUM  C— CODES  WITH  INTERIM  RVus—Continuea 


CPTV 
HCPCS* 


G0282 
G0283 
G0288 
00289 
G0290 
G0291 
G0292 
G0293 
G0294 
G0295 
G9001 
G9002 
G9003 
G9004 
G9006 
G9006 
G9007 
G900e 
G9009 
G9010 
G9011 
G9012 
G9016 
J3370 
M0064 
P3001 
O0035 
Q0035 
CXXKJS 
CXX)91 
CXX)92 
Q3014 
R0070 
R0075 
R0076 
V5299 
V5362 
V5363 
V5364 


MCX) 


26 
TC 


Status 


O«scnptioo 


MCCD 
MCCD 
MCCD 
MCCD 


Elect  stifn  ¥vound  care  not  pd  .. 

Elec  stim  other  ttian  wound  

Recon,  CTA  tor  surg  plan  

Arttiro.  loose  body  ♦  chondro  ... 

Drug-eluting  stents,  single   

Drug-eluting  stents  each  add  ... 

Adm  exp  drugs  clinical  tnal  

Non-cov  surg  procclm  tnal  

Non-cov  proc.  clinical  tnal  

Electromagnetic  tfierapy  one  .... 

K/ICCD.  mitial  rate  

MCCD,mainter>arx:e  rata  

MCCD.  nsk  ad|  hi  initial    

nsk  ad|  lo  initial    

nsk  ad|  maintenarm  .. 

Home  monitofing    

sch  team  coot        

Meed  phys  coor<are  ovrsgW  ... 

MCCD  nsk  ad|  level  3  

MCCD  nsk  ad|  level  4  

MCCD  nsk  ad|.  level  5      

Ottier  Specified  Case  Mgnut 

Demo-snK)king  cessation  ooun 

Vancomycin  hcl  injection     

Visit  lor  drug  monitonng       

Screening  pap  smear  by  phy»  . 

Cardokymograptiy     

Cardiokymography    

CardokyrTKigraphy  

Otitaining  screen  pap  sm«ar '.... 

Set  up  port  xray  equipmeftt 

Teiettaallh  laciiity  lee       

Transport  portable  x-ray 
Transport  piort  x-ray  multipt  ._... 

Transport  portable  EKG  

Heanng  servKA  

Spoech  acTMntng 

Langtiay  acw oing 

Dyaphagu  screening 


'tiysician 
Work 
RVUs^ 


0.00 
0.18 
0.00 
1.48 
0.00 
0.00 
000 
000 
0.00 
0.00 
000 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
000 
000 
000 
0.37 
042 
017 
017 
0.00 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 


Noo- 

Faality 

PE  RVUs 


0.00 
0.35 
10.57 
0.58 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
035 
099 
046 
0.07 
039 
068 
032 
000 
0.00 
000 
000 
000 
0.00 
0.00 
000 


Facitrty 

PE 
RVUs 


000 
007 

NA 

NA 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
012 
099 

NA 
007 

NA 
014 

NA 
000 
000 
000 
000 
000 
000 
000 
000 


Mal- 
practice 
RVUs 


000 
0.01 
015 
0.27 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
0.01 
001 
003 
0.01 
002 
0.01 
001 
000 
000 
000 
000 
000 
000 
000 
000 


Non 

Faality 

Total 


Faality 
Total 


000 
054 
1072 
233 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
073 
142 
066 
025 
041 
106 
033 
000 
000 
000 
000 
000 
000 
000 
000 


000 
026 

NA 

NA 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
050 
1  42 

NA 
025 

NA 
052 

NA 
000 
000 
000 
0.00 
000 
000 
000 
000 


'  CPT  codes  and  descnptions  only  an  copynght  2002  American  Madcal  Association.  AM  Rights  Rasaived  ApphcaWe  FARS/DFARS  Apply 
-  Copynght  2002  American  Dental  Association  All  nghts  reserved 
'  *  Indicates  RVUs  are  not  used  lor  Medicare  payment 

Addendum  C— CODES  wiTm  intehim  Hvus 


CPT' 
/HCPCS' 


11400 

11401 

11402 

11403 

11404 

11406 

11420 

11421   . 

11422 

11423 

11424 

11426 

11440 

11441 

11442 

11443 

11444 

11446 

11600 

11601 

11602 

11603 

11604 

11606 

11620 


MOO 


Status 


Descnptnn 


Exc  tr-«xt  b9+marg  0  5  <  cm  

Exc  tr-ext  b9*marg  0  6-1  cm  .  .. 
Exc  tr-ext  b9+marg  1  1-2  cm     ... 

Exc  tr-ext  b9->marg  2  1-3  cm  

Exc  tr-ext  b9+marg  3  1-4  cm  

Exc  tr-ext  b9*marg  >  4  0  cm  

Exc  h-l-nk-sp  b9*marg  0  5  <  

Exc  h-t-nk-sp  b9«marg  0  6-1   

Exc  h-t-nksp  b9+marg  1  1-2  .... 

Exc  h-l-nk-sp  b9i-marg  2  1-3  

Exc  h-f-nk-sp  b9+marg  3  1-4  .... 
Exc  h-t-nk-sp  b9+marg  >  4  cm  . 
Exc  lace-mm  b9+nr>arg  0  5  <  cm 
Exc  face-mm  b9-fmarg  0  6-1  cm 
Exc  tace-mm  b9->marg  1  1  -2  cm 
Exc  lace-mm  t>9+marg  2  1  -3  cm 
Exc  face-mm  b9*marg  3  1-4  cm 
Exc  lace-mm  b9+marg  >  4  cm  . 
Exc  tr-ext  mig+marg  0  5  <  cm  .. 
Exc  tr-ext  mlg-nnarg  0  6-1  cm  .. 
Exc  tr-ext  mig+marg  1  1-2  cm  .. 
Exc  tr-ext  mig+marg  2  1-3  cm  .. 
Exc  tr-ext  mig+marg  3  1-4  cm    . 

Exc  tr-ext  mig+marg  >  4  cm  

Exc  h-l-nk-sp  mig-i-marg  0.5  <  .. 


PttysKtan 
Wort( 
RVUs^ 


086 
1.23 
151 
179 
206 
276 
098 
142 
163 
2.01 
243 
378 
106 
148 
172 
229 
314 
449 
131 
180 
195 
219 
240 
3.43 
1  19 


Non- 

Faotity 

PE  RVUs 


208 
2.12 
228 
250 
284 
3.24 
181 
212 
230 
266 
293 
3  75 
2  27 
240 
266 
304 
364 
426 
253 
260 
273 
2.96 
3.27 
396 
249 


FaaMy 

PE 
RVUs 


096 
108 
1  14 
1  35 
1  42 
1  68 
100 
1  18 
1  38 
1  49 
164 
215 
1  41 
1  59 
1  66 
1  90 
228 
288 
099 
1  24 
1.29 
135 
1  41 
1  76 
097 


Mal- 
practice 
RVUs 


Non- 

Faality 

Total 


Faality 

Total 


006 
009 
012 
016 
018 
025 
006 
Oil 
014 
017 
021 
034 
008 
Oil 
014 
018 
025 
030 
009 
0.12 
013 
016 
018 
0.28 
009 


299 
344 
391 
445 
508 
625 
287 
365 
4  07 
484 
557 
787 
-3.41 
399 
452 
551 
7.03 
905 
393 
452 
481 
5.31 
585 
7  67 
377 


1  87 
240 
277 
330 
366 
469 
206 
271 
315 
367 
4  28 
627 
255 
318 
352 
4  37 
567 
7  67 
239 
316 
3.37 
370 
399 
547 
225 


Gk>bal 


XXX 
XXX 
XXX 
ZZZ 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Gk)bal 


010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 


CPT' 
/HCPCS* 


11621 
11622 
11623 
11624 
11626 
11640 
11641 
11642 
11643 
11644 
11646 
11981 
11982 
11983 
17304 
17305 
17306 
17307 
17310 
20526 
20550 
20551 
20552 
20553 
20600 
20605 
20612 
21030 
21034 
21040 
21046 
21047 
21048 
21049 
21740 
21742 
21743 
23410 
23412 
24344 
24346 
25320 
27425 
27730 
27732 
27734 
27870 
29806 
29827 
29873 
29899 
33215 
33216 
33217 
33224 
33225 
33226 
33508 
33979 
33980 
34812 
34825 
34826 
548.33 
;^4834 
34900 
355  ?2 
.36415 
36416 
36611 
36512 
36513 
36614 
36515 
36516 


MOO 


Status 


Descriplion 


Exc  h-f-nk-sp  mig-t-marg  0.6-1  ... 
Exc  h-f-nk-sp  mig-i-marg  11-2  ... 
Exc  h-f-nk-sp  mig-cmarg  2  1-3  ... 
Exc  h-f-nk-sp  mIg+marg  3  1-4  ... 
Exc  h-f-nk-sp  mlg»mar  >  4  cm  . 
Exc  face-mm  maiig-^marg  0  5  < 
Exc  face-mm  mallg■^ma^g  0  6-1 
Exc  tace-mm  mahg-t-marg  1  1  -2 
Exc  face-mm  malig-t-marg  2  1-3 
Exc  face-mm  mahg-i-marg  3  1  -4 
Exc  face-mm  mIg-t-marg  >  4  cm 

Insert  drug  implant  devne 

Remove  drug  implant  device  .... 
Remove/insert  drug  implant 

1  stage  mohs,  up  to  5  spec    

2  stage  mohs.  up  to  5  spec  

3  stage  mohs,  up  to  5  spec  

Mohs  addl  stage  up  to  5  spec  .. 
Mohs  any  stage  >  5  spec  each  . 

Ther  injection,  carp  tunnel 

Inj  tendon  sheath/ligament  

Inject  tenoon  ongtn/insert  

Inject  trigger  f>oint,  1  or  2  

Inject  trigger  points.  =/>  3  

Draiainject,  joint/bursa  

Drain/inject,  joint/bursa  

Aspirate/inj  ganglion  cyst  

Excise  max/zygoma  b9  tumor  ... 
Excise  max/zygoma  mig  tumor  . 

Excise  mandit)le  lesion 

Remove  mandible  cyst  complex 

Excise  Iwr  jaw  cyst  w/repair  

Remove  maxilla  cyst  complex  ... 

Excis  uppr  jaw  cyst  w  repair  

Reconstruction  of  sternum  

Repair  stera'nuss  w/o  scope  

Repair  sternum/nuss  w/scope  ... 

Repair  rotator  cuff,  acute  

Repair  rotator  cuff,  chronic 

Reconstruct  elbovs  lat  ligmnt  

Reconstruct  elbow  rned  iigmnt  .. 
Repair/revise  wist  loint 

Lat  retmacuiar  release  open    .... 

Repair  ot  tibia  epiphysis  

Repair  o'  fiDuia  epipr^vsis  

Repair  lovve^  'eg  epip^vses 
Fusior"  0*  anKie  join;  ope^ 
Sriouloe'  arthroscopy  s^jrge',   ... 
Athroscop  rotator  cu^  'epr 

Kiee  arttiroscopy  sargery  

AiKle  artriroscopy  surgery 

Reposdior  pacmg-aefit:  lead     ... 
insert  leac  pace-3efit    one 
Insert  lead  pace-oetiC   dua 
Insert  pacing  leao  &  connec'     ... 
L  ventric  pacing  lead  aod-O'"     ... 
Reposition  !  ventnc  lead 
Endoscopic  vem  ha^-vest 
Insen  mtracorpo'ea'  device 
Remove  intracorporea'  device  .. 
Kpose  tO'  endop'ostr-i   temor"    ... 
Enoovasc  extend  prosth   mit    .... 
Enoovasc  exten  prostn  addi    .... 
Xpose  to'  enooprostf'   mac 
Xpose  endoprostt-   b'acnia 
Enoovasc  iliac  repi  w  gra?i 
Harvest  •emo'opopiitea   v'e<'' 

Routine  venipuncture        

Capiiia'~v  blood  ora*        

Apneresis  wbc  

Apheresis  'be   

Apr»eresiE  piaieiets  

Apheresis  plasma    

Apheresis   adsorp  reinfuse 
Apheresis  selective 


Physk:tan  i      Non- 
Work  Facility 
RVUs^     '  PE  RVUs 


V 
2 
2 
3 
4 
1 
2 
2 
3 
4 
5 
1 
1 
3 
7 
2 
2 
2 
0 
0 
0 
0 
0 
0 
0 
0 
0 
3 

16 

3 

13 

18 

13 

18 

16 

0 

0 

12 

13 

14 

14 

10 

5 

7 

5 

8 

13, 

14 

15 

6 

13 

4 

5 

5 

9 

8 

8 

0 

46 

56 

6 

12 
4 

12 

5 

'6 

0 
0 

1. 
1 
1 
1 

1. 
1 


2.60 

2.87 

3.22 

3.61 

456 

254 

2.92 

3.30 

3.70 

463 

5.73 

1.59 

1.71 

2.30 

8.09 

3.61 

3.81 

382 

1  48 

0.77 

0.76 

070 

0.66 

075 

0.66 

078 

0.77 

4.36 

10.67 

3.76 

NA 

NA 

NA 

NA 

NA 

000 

0.00 

NA 

NA 

NA 

1^ 

NA 

NA 

21.22 

14.21 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

17.88 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

000 

NA 

NA 

NA 

NA 

NA 

NA 


Facility 

PE 
RVUs 


-4- 


Mai- 

Practice 

RVUs 


Non- 

Facility 

Total 


Faolity 

Total 


1  27 

1  42 

1  62 

1.81 

244 

1  14 

1.57 

1.77 

2.01 

2.56 

3.60 

0.58 

0.70 

1  28 

366 

1.37 

1  38 

1  40 

0.31 

0.41 

0.24 

0.34 

0.30 

0.34 

0.36 

0.37 

0.28 

3.64 

10.64 

2.58 

10.42 

9.87 

1063 

955 

1248 

000 

0.00 

12.81 

1332 

11  18 

11.18 

11.50 

7.58 

10.17 

871 

9.91 

14.08 

11  17 

11.55 

6.56 

1058 

315 

532 

558 

392 

311 

379 

Oil 

17  88 

2647 

229 

595 

1.41 

4.98 

248 

8.24 

2.57 

000 

0.00 

070 

070 

070 

070 

0.70 

0.70 


012 
0.15 
0.20 
0.25 
0.35 
0  10 
0.16 
018 
0.24 
033 
0.46 
014 
017 
031 
031 
012 
012 
012 
005 
0.06 
0.06 
0.06 
0.06 
0.06 
0.06 
006 
006 
060 
1.37 
0.19 
1.01 
1.53 
1.01 
1.01 
2  03 
000 
0  00 
1.72 
1.88 
183 
183 
1.32 
0.73 
075 
0.63 
085 
1.95 
2.00 
186 
073 
1.95 
036 
0.36 
036 
0.36 
036 
036 
003 
398 
460 
049 
086 
0.29 
0.70 
0.49 
149 
0.63 
000 
000 
006 
006 
0.06 
006 
0.06 
0.06 


448 

511 

603 

692 

9.21 

399 

523 

6.07 

704 

899 

12  14 

321 

3  66 

591 

16  00 

678 

6  78 

679 

215 

1  77 

1  57 

1.51 

1  38 

1.56 

1.38 

1.52 

1.53 

885 

28.21 

784 

NA 

NA 

f^ 

NA 

NA 

0.00 

000 

NA 

NA 

NA 

NA 

NA 

NA 

29  38 

2016 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1^ 

NA 

67.86 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
0.00 
000 
NA 
NA 
NA 
NA 
NA 
NA 


315 
3.66 

4.43 
612 
7.09 
2.59 
388 
4.54 
536 
692 

10.01 
2.20 
265 
4.89 

11.57 
434 
435 
4.37 
098 
1.41 
1.05 
1.15 
102 

1  15 
108 
1.11 
104 
8  13 

28  18 

666 

2443 

3015 

25  14 

28  56 
31.01 

000 
0.00 

26  98 
2849 
27.01 
27.01 
23  59 
13.53 
1833 
1466 
19  24 

29  94 
27.54 
28  77 
13.29 
26  44 

8.27 
11.46 
11.69 
13.33 
11.81 
1284 

045 
67  86 
87  32 

953 
18.81 

5.83 
17  68 

832 
26  11 
1002 

0.00 

0.00 

2  50 
250 
250 
250 
250 
250 


Giotiai 


010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
XXX 
XXX 
XXX 
000 
000 
000 
000 
ZZZ 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
000 
ZZZ 
XXX 
090 
000 
090 
ZZZ 
000 
000 
090 
ZZZ 
XXX 
XXX 
000 
000 
000 
000 
000 
000 
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ADDENDUM  C— CODES  WITH  INTFF-ilM  HVUs— Continued 


ADDENDUM  C— CODES  WITH  INTERIM  RVUS— Continued 


CPT' 
/HCPCS^ 


36536 

36537 

36540 

37182 

37183 

37500 

37760 

38204 

38205 

38206 

38207 

38206 

38209 

38210 

38211 

38212 

38213 

38214 

38215 

38242 

43201 

43219 

43236 

43245 

43256 

44206 

44207 

44208 

44210 

44211 

44212 

44383 

44701 

45335 

45340 

45381 

45386 

46706 

47370 

47371 

47380 

47381 

47382 

49419 

49904 

49905 

50542 

50543 

50562 

51701 

51702 

51703 

51798 

52001 

53440 

53442 

55866 

56820 

56821 

57420 

57421 

57452 

57454 

57455 

57456 

57460 

57461 

58140 

58145 

58146 

58260 

58262 

58263 

58267 

58270 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
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A 

A 

A 
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A 

A 

A 

A 

A 

A 


Descnption 


Remove  cva  device  ot>stnjcl 

Remove  cva  lumen  obstruct  

Collect  blood  venous  devic«  i 

insert  hepatic  shunt  (tips)   

Remove  hepatic  shunt  (tips)  

Endoscopy  ligate  perl  veins  

Ligation,  leg  veins,  open     „ 

Bl  dooor  search  managemenl 

Harvest  allogenic  stem  cells  ~ 

Harvest  auto  stem  cells       

Cryopreserve  stem  ceMs     

Thaw  preserved  stem  cells  

Wash  harvest  stem  cells     

Tcell  depletion  ot  harvest  „ 

Tumw  cell  deplete  o)  harvat  

Rbc  dsptalion  ol  harvest    „ 

Platelet  deplete  ol  harvest  „ 

Volunne  deplete  ol  harvest  

Harvest  stem  cell  concenlrta  , „ 

Lymphocyte  intuse  transplant     

Esoph  scope  w/sutimucous  in) 

Esophagus  endoscopy       

Uppr  gi  scope  w/submuc  mf  

Uppr  gi  scope  dilate  strictr  „ „.. 

Uppr  gi  endoscopy  *t  stent  '.... 

Lap  part  colectomy  w/stoma  « 

L  colectomy/coloproctostomy  „ „ 

L  coleclomy/coloproctoslomy  „ 

Laparo  total  proctocolectomy  t 

Laparo  total  proctocolectomy  

Laparo  total  proctocolectoniy  

Ileoscopy  w/stent  

Inlraop  colon  lavage  add-on  

Sigmoidoscope  w/sut>muc  ini 

Sig  w/tMNoon  dilation    » 

Cotonoeoope.  submucous  mj  

Colonoecope  dKate  stncture 

Repr  of  anal  fistula  w/gtue  

Laparo  ablate  liver  tumor  rl 

LaiMfO  ablate  hver  cryosurg „ 

Opan  afatate  liver  tumor  t1  

Open  ablate  iiver  tumor  cryo 

PsfCut  ablate  hver  rt         „ 

Irtsit  abdom  cath  lor  cl>emoti  

Onwmal  ttep,  extra-abdom 

Omental  flap,  mtra-abdom 

Laparo  ablate  rer>al  mass  

Laparo  partial  nephrectomy  

Rer>al  scope  w/lumor  resect  

Insert  bladder  catheter  

Insert  temp  bladder  cath  

Insert  bladder  cath.  compin 

Us  unne  capacity  measura  ~ 

Cystoscopy  renxaval  ol  data  

Male  sling  procedure  

Remove/revise  male  sling  _. 

Laparo  radical  prostatecionty 

Exam  of  vulva  w/scope  

ExarrVbiopsy  ol  vulva  w/scope  

Exam  ol  vagiru  w/scope    _ .'Sr. 

Exam/biopsy  ol  vag  w/scopa  « 

Exam  ol  cervix  w/scope     „..„ 

Bx/curett  ol  cervix  w/scopa  „ 

Biopsy  ol  cervix  w/scope   „ 

Endocerv  curettage  w/scopa 

Bx  ot  cervu  w/scope.  leap  - 

Conz  ol  cervix  w/scope.  laap 

Myomectomy  atxlom  rr^ettwd  

Myomectomy  vag  mettKxl  

Myomectomy  atxlom  complaK  .^^ 

Vaginal  tiysterectomy         

Vag  hysl  irKiudmg  l/o         

Vag  hyst  w/Vo  &  vag  repair _ 

Vag  hyst  w/unnary  repair  

Vag  hyst  w/enterocete  ri 
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3.60 

0.75 

0.00 

•17.00 

8.00 

11.00 

1047 

000 

ISO 

150 

000 

000 

000 

000 

0.00 

0.00 

000 

0.00 

0.00 

1  71 

209 

280 

2.92 

318 

435 

27  00 

30.00 

32.00 

28.00 

35.00 

32  50 

294 

310 

136 

166 

420 

4.58 

2.38 

19.89 

19.60 

2300 

23  27 

1519 

6.66 

20.00 

6.55 

20.00 

25.50 

10.92 

0.50 

0.50 

1.47 

0.00 

5.45 

13.62 

1157 

30.74 

T.50 

205 

160 

220 

1.50 

233 

199 

185 

283 

344 

1460 

804 

1900 

1296 

1477 

16  06 

17  04 
1426 


Noo 

Facility 

PE  RVUs 


33  54 

768 

000 

NA 

NA 

NA 

NA 

000 

NA 

NA 

000 

000 

000 

000 

000 

0.00 

000 

000 

000 

NA 

444 

NA 

470 

13  87 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

248 

719 

615 

15.29 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

106 

197 

1  91 

046 

789 

NA 

NA 

NA 

1  64 

202 

1  68 

206 

1  70 

205 

1  94 

186 

501 

532 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Facility 

PE 
RVUs 


1  47 
049 
000 
637 
312 
870 
563 
000 
061 
061 
000 
000 
000 
000 
000 
000 
000 
000 
000 
070 
127 
140 
126 
1.34 
1  77 
11  22 

11  82 
1342 

12  11 
15  02 
14  16 

1  42 
107 
065 

0  76 

1  70 
184 
124 
972 
972 

11  01 

11  12 
625 
381 

1598 
234 
834 

1048 
402 
020 

0  27 
059 

NA 
233 
633 
593 
11  79 
065 
092 
069 
096 
065 
102 
089 
084 
125 

1  50 
701 
484 
915 
668 
743 
795 
852 
7  19 


Mal- 
practice 
RVUs 


Noo- 

Faality 

Total 


Facility 
Total 


Global 


OPT' 
/HCPCS^ 


023 
004 
000 
149 
043 
040 
1  11 
000 
005 
005 
000 
000 
000 
000 
000 
000 
000 
000 
000 
005 
012 

0  16 
014 
018 
023 
202 
222 
220 
205 
233 
226 
013 
021 
007 
007 
021 
021 
017 
085 
085 
085 
085 

1  14 
055 
1  91 
061 
136 
1  36 
084 
003 
003 
009 
007 
032 
073 
056 
137 
010 
013 
010 
013 
010 
013 
013 
013 
028 
028 
146 
080 
1  46 
1.23 
1  42 
155 
1  51 
1  37 


37  37 

848 

000 

NA 

NA 

NA 

NA 

000 

NA 

NA 

000 

000 

000 

000 

000 

000 

000 

000 

000 

NA 

665 

NA 

776 

17.23 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3  91 

892 

1056 

20  06 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1  59 

250 

3  47 
055 

13  66 
NA 
NA 

J^* 
420 
336 

4  41 
330 
451 
4  06 
384 
812 
904 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


530 

128 

000 

24  86 

1155 

2010 

17  21 

0.00 

216 

216 

000 

000 

000 

000 

000 

000 

000 

000 

000 

246 

348 

436 

432 

470 

635 

4024 

44  04 

47  62 

42  16 
52  35 

48  92 
4  49 
438 
208 
249 
611 
663 
380 

30  26 
30  26 
34  86 
3524 

22  58 
11  01 
37  89 

950 

29  70 

37  34 

1578 

073 

080 

2  15 

NA 

810 

20  68 

1805 

43  90 
225 
310 
239 
331 
2  25 
348 
301 
282 
436 
522 

23  07 
13  68 
2961 
20  89 
23  62 
25  56 
27  07 
22  82 


000 
000 
XXX 
000 
000 
090 
090 
XXX 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
000 

zzz 

000 
000 
000 
000 
010 
090 
090 
090 
090 
010 
090 
090 
ZZZ 
090 
090 
090 
000 
000 
000 
XXX 
000 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 


58290 
58291 
58292 
58293 
58294 
58545 
58546 
58550 
58552 
58553 
58554 
61316 
61322 
61323 
61340 
61517 
61623 
61624 
62148 
62160 
62161 
62162 
62163 
62164 
62165 
62201 
62263 
62264 
64415 
64416 
64445 
64446 
64447 
64448 
64450 
66990 
75901 
75902 
75953 
75954 
76070 
76071 
76085 
76362 
76394 
76490 
76801 
76802 
76805 
76810 
76811 
76812 
76815 
76816 
76817 
92601 
92602 
92603 
92604 
92605 
92606 
92607 
92608 
92609 
92610 
92611 
92612 
92613 
92614 
92615 
92616 
92617 
93580 
93561 
93609 


MOD 


26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 

26 


Status 


Desc'iD'io^ 


Vag  hyst  comjjlex  

Vag  hyst  mci  to  complex  

Vag  hyst  vo  &  repair  compi  .... 
Vag  hyst  w  uro  repair  compI  ... 
Vag  hyst  wenterocele.  compI  .. 

Laparoscopic  myoniectotny 

Laparo-myomectomy,  complex 
Laparo-asst  vag  hysterectomy  . 

Laparovag  hyst  IncI  t/0  

Laparo-vag  hyst,  complex  

Laparo-vag  hyst  w't/o.  compI  ... 
Impit  cran  bone  flap  to  abdo  .... 

Oecompressive  craniotomy  

Decompressive  lotjectomy  

Subtemporal  decompression  .... 

ImpIt  brain  chemotx  add-on  

Endovasc  tempory  vessel  occi  . 

Transcath  occlusion,  ens 

Retr  bone  flap  to  fix  skull  

Neuroendoscopy  add-on  

Dissect  brain  w/scope  

Remove  colloid  cyst  w/scope   .. 
Neuroendoscopy  w/fb  removal 
Remove  brain  tumor  w/scope  .. 
Remove  pituit  tumor  w/scope   .. 

Brain  cavity  shunt  wscope  

Epidural  lysis  mult  sessions  

Epidural  lysis  on  single  day  

N  block  inj,  brachial  plexus  

N  block  cont  infuse,  b  plex 

N  block  in),  sciatic,  sng  

N  bik  in),  sciatic,  cont  inf  

N  block  inj  fern  single  

N  bkxk  inj  fem  cont  inf 

N  block,  other  peripheral  

Ophthalmic  endoscope  add-on 
Remove  cva  devce  obstruct   ... 
Remove  cva  lumen  obstruct     .. 
Atxlom  aneurysm  endovas  rpr  . 

Iliac  aneurysm  endovas  rpr 

Ct  bone  density,  axial  

Ct  bone  density,  peripheral  

Computer  mammogram  add-on 

Cat  scan  for  tissue  abiatkm  

Mri  for  tissue  ablation     

Us  tor  tissue  ablation       

Ob  us  <  14  wks  single  fetus  ... 

Ob  us  <  14  wks  addl  fetus  

Ob  us  >/=  14  wks  sngl  fetus  ... 
Ob  us  >/=  14  wks.  addl  fetus  ... 

Ob  us.  detailed,  sngl  fetus  

Ob  us.  detailed,  addl  fetus  

Ob  us,  limited,  fetus(s)  

Ob  us.  follow-up  per  fetus 

Transvaginal  us  obstetric  

Cochlear  impIt  lup  exam  <  7  ... 
Reprogram  cochlear  implt  <  7  .. 
Cochlear  impIt  f  up  exam  7  >  ... 
Reprogram  cochlear  impIt  7  >  .. 
Eval  tor  nonspeech  device  rx  ... 

Non-speech  device  service  

Ex  for  speech  device  rx,  ihr  .... 
Ex  for  speech  device  rx  addl  ... 
Use  of  speech  device  service  .. 
Evaluate  swallowing  function  .. 
Motion  fluoroscopy/swallow  .. 
Endoscopy  swaltow  tst  (fees)  .. 
Endoscopy  swallow  tst  (fees)  .. 

Laryngoscopic  sensory  test  

Eval  laryngoscopy  sense  tst  .... 
Fees  w/laryngeal  sense  test     .. 

Interprt  fees/laryngeal  test 

Transcath  closure  of  asd  

Transcath  closure  of  vsd  

Map  tachycardia  add-on 


Physician 
Woi1( 
RVUss 


19.00 

20.79 

22.08 

23.06 

20.28 

14.60 

19.00 

14.19 

14.19 

19.00 

19.00 

1.39 

29  50 

31.00 

18.66 

1.38 

9.96 

20.15 

2.00 

3.00 

20.00 

25.25 

15.50 

27  50 

22.00 

14.86 

614 

4  43 

1.48 

3.50 

1.48 

3.25 

1.50 

3.00 

1.27 

1.51 

0.49 

039 

1.36 

1  36 

0.25 

0.22 

0.06 

400 

4.25 

400 

0.99 

0.83 

0.99 

098 

1.90 

1.78 

0.65 

0.85 

075 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

1.27 

0.00 

1.27 

0.00 

1  88 

0.00 

18.00 

2443 

5.00 


Non- 

FactMty 

PE  RVUs 


Facility 

PE 
RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA  I 

13.45  I 

11  38 

3.05  , 

NA  I 

2  78  I 

NA  I 

NA 

NA 

1.30 

NA 

017 

013 

0.53 

048 

0.08 

0.07 

002 

1  35 

1.44 

1.34 

036 

0.30 

035 

0.36 

0.68 

065 

0.24 

0.33 

0.28 

350 

244 

234 

1.58 

•0  00 

0.00 

293 

0.55 

1.58 

108 

1  18 

336 

0.00 

2.29 

000 

302 

0.00 

NA 

NA 

200 


Mal- 
practice 
RVUs 


9.37 

1034 

1085 

11.25 

10.10 

7.76 

955 

7.21 

7.56 

9.57 

926 

057 

13.88  I 
14.08  I 
11.41  I 

0.56  I 

4.23 

7.13 

0.82 

1.16 

9.71  1 

1 1 .89  I 
7  97  I 

13,12  I 
1068  I 
9  77 
2  43  , 
1  32 
0  39 
0,75 
0.38 
1.15 
052 
1.04 
042 
070 
0.17 
013 
0  53  i 
0  48 
0.08  I 
0.07 
002 
1.35 
1.44 
1.34 
0.36 
0.30 
035 
036 
0.68 
0.65 
0.24 
033 
0.28 
NA 
NA 
NA 
NA 
000 
0.00 
NA 
NA 
NA 
NA 
NA 
050 
0.00 
050 
000 
0.73 
0.00 
734 
984 
200 


1.23 
1.42 
1  55 
1.51 
1.37 
145 
1.45 
1.44 
1  44 
1  23 
1.23 
043 
499 
4.99 
366 
0.08 
0.50 
1  15 
043 
052 
370 
577 
370 
577 
363 
252 
042 
030 
008 
008 
008 
0.08 
008 
0.08 
0.08 
0.06 
0.02 
002 
068 
068 
001 
0.01 
0.01 
0.16 
019 
0.11 
004 
0.04 
0.04 
0.07 
015 
012 
0.02 
002 
002 
006 
006 
006 
006 
000 
000 
004 
0.04 
0.03 
0.07 
0.07 
0.07 
0.00 
0.07 
0.00 
0.07 
0.00 
1.14 
1.14 
0.52 


Non- 

Facility 

Total 


Facility 
Total 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

20  01 

16.11 

4.61 

NA 

4.34 

NA 

NA 

NA 

265 

NA 

068 

0.54 

2  57 

252 

034 

030 

009 

553 

5.88 

645 

1  39 
1.17 
1.38 
1.41 

2  73 
255 
091 
1.20 
105 
3.56 
250 
240 
164 
0.00 
000 
297 
059 
1.61 
1.15 
1.25 
470 
000 
363 
000 
4  97 
OOO 

NA 

NA 

7.52 


Global 


29.60 

32  55 

34  46 

35  82 

31  75 
23.81 
30.00 
22  84 
2319 
29  80 
29  49 
2.39 
48.37 
50.07 

33  73 
2  02 

14  69 

28  43 

3.25 

468 

3341 

42.91 

27  17 

46  39 

36.31 

2715 

899 

605 

1.95  I 

4-33  I 

1.94 

4.48  I 

210 

412 

1  77 

2.27 

068 

0.54 

257 

2.52 

034 

0.30 

0.09 

553 

588 

5.45 

1.39 

1.17 

1.38 

1.41 

273 

255 

0.91 

1.20 

1.05 

NA 

NA 

NA 

NA 

000 

0.00 

NA 

NA 

HA 

NA 

NA 

184 

0.00 

184 

000 

268 

0.00 

26  48 

35.41 

7.52 


090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
ZZZ 
090 
090 
090 
ZZZ 
000 
000 
ZZZ 
ZZZ 
090 
090 
090 
090 
090 
090 
010 
010 
000 
010 
000 
010 
000 
010 
000 
ZZZ 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
ZZZ 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
ZZZ 
XXX 
ZZZ 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
ZZZ 


'  CPT  codM  and  dMci^Miont  o>^  w*  ccpyngM  2(X)2  Amaocan  Madical  Auoaawn  At  Righli  nnarvM  AopkcatM  FARS/DFARS  Apply 
'CapyngM2002  AiTwnoanDsnU  Assooakon  Al  nghn  rmarvad 
'  *  IniUcma  RVUs  ara  not  uMd  tor  Macfecara  paymant 


'  CPT  codes  and  descnptions  only  are  copynght  2002  Ainoncan  Medical  Association  All  Rights  ResenreO  Applicable  FARS/DFARS  Apply. 
'Copynght  2002  American  Dental  Association  All  rights  reserved 
'  ♦  Indicates  RVUs  are  not  used  for  Medicare  payment 
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ADDENDUM  C— CODES  WITH  INTERIM  RVUb     Continued 


CPT' 
/HCPCS' 


MOO 


93613 

93619 

93620 

93621 

93622 

95990 

96000 

96001 

96002 

96003 

96004 

96530 

96920 

96921 

96922 

99026 

99027 

99289 

99290 

99293 

99294 

99296 

99296 

99298 

99299 

G0262 

G0266 

G0269 

G0270 

G0271 

G0272 

G0273 

G0274 

G0275 

G0278 

G0279 

G0280 

G0281 

G0283 

G0288 

G0289 


26 
26 
26 
26 


26 


2« 
26 


Status 


Description 


Etectrophys  map  3d.  add-on  

Electrophystotogy  evalualion 

Electrophysiology  evaluation 

Electrophysiotogy  evaluation  

j  Electrophyaiotogy  evaluation  

Spin/brain  pump  refil  &  main 

Motion  analysis.  vKleo/3d  

ktetion  test  «r/tt  press  meat 

Dynamic  surface  emg       

Dynamic  tir>e  wire  emg      

Ptiys  review  ot  motion  testa  

Syst  pump  refiM  4  rnain     

Laser  tx.  shin  <  250  sq  cm 

Laser  tt.  skin  250-500  sq  cm  .... 

Laser  tx.  skin  >  500  sq  cm 

In-hospitai  on  call  service 

Out-ot-t>osp  on  call  servic«  

Pad  cnt  care  Iranspon       

Ped  cnt  care  transport  addi 

Ped  cntical  care,  initial      

Ped  critical  care  subseq    

Neonate  cnt  care  initial    

Neonate  cntical  care  sutisaq 

Ic  tor  Ibw  inlant  <  1500  gm  

Ic,  lt)w  infant  1500-2500  gm  

Sm  intestinal  image  capsule     .. 
Removal  of  impacted  wax  md  .. 

Occlusive  device  in  vein  art  

MNT  sutJS  tx  tor  ctiange  dx 

Group  MNT  2  or  more  30  mins 
Naso/oro  gastnc  tutie  pi  MD 
Pretx  planning.  rxxi-Hodgkins 
Radtopt^amn  tx.  non-Hodgkms  .. 

Rer\al  angio.  cardwc  catti  

Iliac  art  angto.cardiac  calh  

Excorp  s»K)Ck  tx.  eKx>w  »(»  

Excorp  stxxk  tx  ottier  ttian  

Elac  stim  unattend  tor  press 
Elec  stim  ottier  tfian  wourxl      .. 

Recon.  CTA  kx  surg  plan    

Arttiro.  kx»e  txxJy  ♦  ctKirxho  ... 


Ptiyanan 
woni 
RVU8» 


7  00 
7  32 
1  59 
210 
310 
000 
ISO 
215 
041 
037 
214 
000 
1  15 
1.17 
2.10 
000 
000 
480 
240 
600 
BOO 
849 
800 
275 
250 
212 
061 
000 
000 
000 
032 
066 
207 
025 
025 
006 
006 
018 
018 
000 
1  48 


Nor>- 

FadMy 

PERVUs 


272 

292 

462 

084 

1.23] 

1  49 

NA 

NA 

NA 

NA 

084 

105 

288 

296 

356 

000 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

083 

0  57 

000 

047 

0.18 

013 

034 

0  81 

010 

010 

146 

146 

035 

035 

1057 

058 


FaciMy 

PE 
RVUs 


2.72 
292 
462 
084 

1  23 
NA 

0.70 
084 
016 
0.14 
0.84 
NA 
045 
046 
082 
000 
000 
187 
094 
513 
257 
548 

2  61 
0.96 
096 
083 
0«4 
000 

NA 

NA 

NA 

034 

081 

NA 

NA 

NA 

NA 

0  07 

007 

NA 

NA 


Practice 
RVUs 


0.52 
038 
060 
015 
067 
006 

ooe 

002 
002 
003 
0.08 
005 
009 
009 
016 
000 
000 
014 
007 
070 
023 
070 
023 
010 
010 
002 
004 
000 
0.01 
0.01 
002 
003 
006 
001 
001 
001 
001 
001 
001 
015 
027 


Non- 

FaaNty 

Total 


10  24 

1062 

1681 

309 

5.00 

1  54 

NA 

NA 

NA 

NA 

306 

1  10 

412 

422 

582 

0.00 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.97 

1  22 

000 

048 

019 

047 

1.23 

296 

0.36 

0.36 

1.53 

1.53 

054 

054 

1072 

233 


Faolity 
Total 


10.24 

1062 

1681 

309 

500 

NA 

252 

301 

059 

054 

306 

NA 

1  69 

1  72 
308 
000 
000 
681 
341 

21  83 
1080 
24  67 
1084 
381 
358 

2  97 
089 
000 

NA 

NA 

NA 

1.23 

296 

NA 

NA 

NA 

NA 

026 

026 

NA 

NA 


Gtobal 


zzz 

000 

000 

zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
XXX 
XXX 
XXX 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

000 
XXX 
XXX 
XXX 

000 
XXX 
XXX 

zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 

zzz 


'  CPT  codas  and  dascnptions  only  are  copyngtil  2002  Antwrican  Medical  Association 
'Copyright  2002  American  Dental  Association  All  ngtits  reserved 
'  *  Indicates  RVUs  are  not  used  lor  Medicare  paynneni 


AN  Rights  Reserved  Applicable  FARS/DFARS  Apply 


ADDENDUM  D.— 2002/2003  GEOGRAPHIC  PRACTICE  COST  INDICES  BY  MEDICARE  CARRIER  AND  LOCALITY 


Carrier 
No 


Locality 

No 


00510  

00 

00831  

01 

00832  

00 

00520  

13 

31146  

26 

31146  

18 

31140  

03 

31140  

07 

31140  

05 

31140  

06 

31140  

09 

31146  

17 

31146  

99 

31140  

99 

00824  

01 

00591  

00 

00902  

01 

00903  

01 

00590  

03 

00590  

04 

00590  

99 

00511  

01 

00511  

99 

Locality  name 


ALABAMA 

ALASKA  

ARIZONA  

ARKANSAS         

ANAHEIM/SANTA  ANA,  CA 

LOS  ANGELES.  CA     

MARIN>T4APA/SOLANO.  CA 
OAKLAND/BERKELEY,  CA 

SAN  FRANCISCO.  CA  

SAN  MATEO.  CA  

SANTA  CLARA.  CA  

VENTURA,  CA  

REST  OF  CALIFORNIA* 

REST  OF  CALIFORNIA*  

COLORADO  

CONNECTICUT 

DELAWARE  

DC  +  MDA/A  SUBURBS  

FORT  LAUDERDALE.  FL  ... 

MIAMI.  FL  

REST  OF  FLORIDA  

ATLANTA.  GA       

REST  OF  GEORGIA  


Work 


0978 
1  064 
0994 
0953 
1  037 
1  056 
1  015 
1  041 
1  068 
1  048 
1  063 
1  028 
1  007 
1  007 
0985 
1  050 
1  019 
1  050 
0996 
1.015 
0975 
1  006 
0.970 


Practice 
expense 


0870 
1  172 
0978 
0.847 
1  184 
1  139 
1.248 
1.235 
1.458 
1  432 
1  380 
1.125 
1  034 
1.034 
0.992 
1  156 
1.035 
1.166 
1  018 
1  052 
0946 
1.059 
0892 


Mal- 
practice 


0807 
1.223 
1.111 
0340 
0955 
0955 
0687 
0687 
0687 
0687 
0639 
0783 
0748 
0748 
0840 
0.966 
0712 
0.909 
1.877 
2528 
1.265 
0  935 
0935 


Federal  Register    \ Ol    6"    Ni 
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Addendum  D.— 200Z'2003  Geographic  Practice  Cost  Indices  by  Medicare  Carrier  and  Locality— Continued 


Carrier 
No. 


Locality 
No. 


Locality  name 


Work 


Practice 
expense 


Mal- 
practice 


00833 
05130 
00952 
00952 
00952 
00952 
00630 
00826 
00650 
00740 
00660 
00528 
00528 
31142 
31142 
00901 
00901 
31143 
31143 
00953 
00953 
00954 
00512 
00740 
00523 
00740 
00523 
00751 
00655 
00834 
31144 
00805 
00805 
00521 
00803 
00803 
00803 
14330 
00801 
05535 
00820 
16360 
00522 
00835 
00835 
00865 
00865 
00973 
00870 
00880 
00820 
05440 
00900 
00900 
00900 
'30900 
00900 
00900 
00900 
00900 
00910 
31145 
00973 
130904 
00836 
00836 
16510 
00951 
00825 


01 
00 
16 
12 
15 
99 
00 
00 
00 
04 
00 
01 
99 
03 
99 
01 
99 
01 
99 
01 
99 
00 
00 
02 
01 
99 
99 
01 
00 
00 
40 
01 
99 
05 
01 
02 
03 
04 
99 
00 
01 
00 
00 
01 
99 
01 
99 
20 
01 
01 
02 
35 
31 
20 
09 
11 
28 
15 
18 
99 
09 
50 
50 
00 
02 
99 
16 
00 
21 


IL 


HAWAII/GUAM  

IDAHO  

CHICAGO.  IL 

EAST  ST   LOUIS.  IL 
SUBURBAN  CHICAGO, 

REST  OF  ILLINOIS       , 

INDIANA   

IOWA 

KANSAS'  .-. , 

KANSAS'  , 

KENTUCKY  , 

NEW  ORLEANS    LA       

REST  OF  LOUISIANA    

SOUTHERN  MAINE  

REST  OF  MAINE    

BALTIMORE  SURR   CNTYS.  MD 

REST  OF  MARYLAND  

METROPOLITAN  BOSTON  

REST  OF  MASSACHUSETTS 

DETROIT.  Ml  

REST  OF  MICHIGAN  

MINNESOTA 
MISSISSIPPI 
METROPOLITAN  KANSAS  CITY,  MO 
METROPOLITAN  ST.  LOUIS.  MO 
REST  OF  MISSOURI- 
REST  OF  MISSOURI' 
MONTANA 
NEBRASKA 

NEVADA  

NEW  HAMPSHIRE  , 

NORTHERN  NJ  

REST  OF  NEW  jERSEY  

NEW  MEXICO         , 

MANHAnAN    NV    

NYC  SUBURBS  LONG  i     NY        

POUGHKPSIE  N  NYC  SUBURBS,  NY 

QUEENS    NY  

REST  OF  NEW  YORK  .>^.., 

NORTH  CAROLINA       , 

NORTH  DAKOTA    

OHIO  

OKLAHOMA  

PORTLAND   OR     

REST  OF  OREGON 
METROPOLITAN  PHILADELPHIA,  PA 

REST  OF  PENNSYLVANIA   

PUERTO  RICO       

RHODE  ISLAND     

SOUTH  CAROLINA .~ 

SOUTH  DAKOTA  

TENNESSEE  

AUSTIN    TX    

BEAUMONT   TX  

BRAZORIA   TX 

DALLAS    TX     

FORT  WORTH,  TX  .-. 

GALVESTON, TX  

HOUSTON.  TX  

REST  OF  TEXAS  

UTAH  

VERMONT  

VIRGIN  ISLANDS  

VIRGINIA  

SEATTLE  (KING  CNTY),  WA  

REST  OF  WASHINGTON  

WEST  VIRGINIA  

WISCONSIN 

WYOMING     


997 
960 
028 
988 
006 
964 
981 
959 
963 
963 
970 
998 
968 
979 
961 
021 
984 
041 
010 
043 
997 
.990 
957 
988 
994 
946 
946 
950 
948 
005 
986 
058 
029 
.973 
.094 
.068 
Oil 
.058 
.998 
.970 
.950 

968 

.961 
.023 
.989 
881 
017 
.974 
935 
975 
986 
992 
992 
010 
987 
988 
020 

976 
973 
965 
984 
005 
981 
963 
981 
967 


1.124 
0.881 
1.092 

0  924 
1.071 
0.889 
0.922 
0.876 
0895 
0.895 
.0.866 
0.945 
0.870 
0.999 
0.910 
1.038 
0.972 
1.239 

1  129 
1  038 
0.938 
0.974 
0.837 
0.967 
0.938 
0825 
0.825 
0.876 
0.877 
1  039 
1  030 
1.193 
1.110 
0.900 
1.351 
1.251 
1.075 
1.228 
0.944 
0.931 
0.880 
0.944 
0.876 
1.049 
0.933 
1.092 
0.929 
0.712 
1.065 
0.904 
0.878 
0.900 
0.996 
0.890 
0.978 
1  065 
0.981 
0.969 
1.007 
0.880 
0.941 
0.986 
1.023 
0.938 
1  100 
0.972 
0850 
0.929 
0.895 


0.834 

0497 
1.797 
1.691 
1645 
1  157 
0.481 
0596 
0.756 
0.756 
0.877 
1.283 
1.073 
0.666 
0666 
0916 
0.774 
0.784 
0784 
2738 
1  571 
0452 
0779 
0846 
0.846 

0  793 
0.793 
0.727 
0.430 
1.209 
0825 
0.860 
0.860 
0.902 
1668 
1.952 
1.275 
1.871 
0764 
0595 
0.657 
0.957 
0.444 
0.436 
0436 

1  413 
0774 
0.275 
0.883 
0.279 
0.406 
0.592 
0.859 
1.338 
1.338 
0.931 
0.931 
1.338 
1.336 
0.956 
0.644 
0.539 
1.002 
0.500 
0788 
0.788 
1.378 
0.939 
1.005 


'Payment  locality  is  serviced  by  two  carriers. 
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k  L.PLI  IS  me  1  4  AorK  uHli  reqinreo  oy  3«<.iio<.  io4oii.Mi  i  iiA,,..,;  ut  the  Social  Securrty  Act  GPCIs  reseated  by  the  following  fac- 
jel  netralfty  Work  =  0  99699  Practice  Expense  ^  0  99235  Malpractice  Expense  =  l  00215 


Addendum  E— Updated  List  of 
CPT1/HCPCS  Codes  Used  To 
Describe  Certain  Designated 
Health  Services  Under  the  Phy- 
sician Referral  Provisions 

[Section  1877  ot  the  Social  Secunty  Act— 
Effective  January  1 .  2003) 


CLINICAL  I  AH.  iw  A'     H'    .tMVICES 
INCLUDE  OPT  ccMi.  micai  tatxxakxy  serv- 

iCM  tn  th«  80000  uepl  EXCLUDE  OPT 

codas  for  tfw  following  bkxx)  compon«nt  coHectnn 
safvices 

86890     Autologous  Wood  proem— 

86891    Autologous  blood  op  saivag* 

86927 „. Plasma  tres^  troi»n 

86930    _..  Froieo  blood  prep 

86931    _ FrozBfi  blood  ttvaw 

86932   «...  Froien  blood  tre«z«/thaw 

86945    Blood  pfOduct^wradMtioo 

86960    _..  Leukacyte  translusioo 

86966    ..*.._....  Pooltng  blood  plalelets 

86986      *  SpW  blood  Of  products 

INCLUDE  ttw  foUownng  CPT  and  HCPCS  lev*  2 
codes  tor  ottyei  clinical  laboratory  s«rvic«s 

001  OT  TB  test. gamma  inlerleroo 

0023T  Ptienotype  drug  lest.  h»v  1 

0026T    „ Measure  remnani  hpoproteins 

0030T    „. Antiprothrombin  antibody 

0041 T    Delect  ur  infect  agent  w/cpas 

0043T  „.^ Co  expired  gas  analysis 

G0001    _,.  Drawing  blood  for  specimen 

G0103    ., Psa  total  screening 

G0107  CA  screen  fecal  blood  test 

G0123  ^,. Screen  cerv/vag  thin  layer 

G0124  „ Screen  c/v  thin  layer  by  MD 

G0141    Scr  c/v  cyto.autosys  and  rrxf 

G0143  Scr  c^  cylo.thinlayer.rescf 

00144  Scr  c/v  cytothiniayer.rescr 

G0145  Scr  C/v  cyto.ttMnlayer  rescf 

Q0147  Scr  c/v  cyto.  automated  sys 

Q0148  Scr  c/v  cyto.  auloeys.  rescr 

P202e    „„ Cephaltn  ftocutatwo  last 

P2029   . .._ Congo  red  blood  lest 

P2031  _ Hairanalyi* 

P2033    ...^...„ Blood  thymol  turtoidity 

P2038   Blood  mucoprotem 

P3000   Screen  pap  by  lech  w  md  supv 

P3001    Screening  pap  smear  by  phys 

P7001    Culture  bacterial  unne 

P9612    ...^ - Cattietenzo  tor  unne  spec 

P9615  Unne  specimen  collect  muH 

CX)1t1    Wet  mounts/ w  preparations 

001 12  Potassium  hydroxide  preps 

Q0113  Pinworm  examinations 

00114  Fern  test 

Q0115  Post -coital  mucous  exam 

PHYSICAl     THfRAPv      OCCUPATIONAL    THER- 
APY   ANO  SPEECH  LANGUAGE   PATHOLOGY 

INCLUDE  the  following  CPT  codes  for  ttie  physical 
tfierapy/occupalional  It^rapy/speech-language  pa- 
thology services  in  tfie  97000  senes 

97001   Pt  evaluation 

97002  Pt  re-ovaluation 

97003  Ol  evaluation 

97004  Ol  re-evalualion 

97010  Hot  or  cold  packs  therapy 

97012  Mechanical  traction  ttterapy 

97016  Vasopneumatic  device  therapy 

97018  Paraffin  bath  therapy 

97020  Microwave  therapy 

97022  Whirlpool  therapy 

97024  Diattiermy  treatment 

97026  Infrared  tfierapy 

97028  Ultraviolet  tt>erapy 

97032  Electrical  stimulation 

97033  Electnc  current  therapy 

97034  Contrast  bath  therapy 

97035  Ultrasound  therapy 
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9709e  ~         Hydrotherapy 

97030  - Phys«al  tt>erapy  tr8afn>enl 

97110  ™ Therapeutic  exercises 

97112 
97113 
97116 
97124 
97139 
97140 
97150 
97504 
97520 


Neuromuscular  reeducation 

^...       Aquatic  therapy exerases 

^...       Gait  training  ttierapy 

_;..        Massage  therapy 

_.         Physical  medicine  procedure 

Manual  therapy 

Group  tfierapeutic  procedures 
..   .      OrtfKJtiC  training 

Proalhetic  training 
97530  .„ Thacapeuiic  actnMies 

97532  Cognitive  skills  dovekDpment 

97533    Sarwory  integration 

97536  Self  care  mngment  training 

97537  Communrty/vnork  reintegration 
97542  Wheetohair  mngment  training 

97545  Worfc  hardening 

97546  ..__.._„. .        Work  harderwig  add-on 

97703  „_~. Prosthetic  checkout 

97750  Physical  pertormance  lest 

97799  ._ Physical  medicine  procedure 

INCLUDE  CPT  codes  for  physical  therapy'occupa- 
tional  ttierapy /speech- iar>guage  pattvskjgy  services 
not  m  the  97000 

64550  

90901  

90911  „ 

92506  - 

92507  „ 

92508  .. 
92526  .. 
92601  „ 
9260e  .. 

92603  .. 

92604  .. 

92607  .. 

92608  .. 
92606  .. 

92610  .. 

92611  .. 

92612  .. 
92614  .. 
92616  „ 


Apply  naurostimulator 
Bmleedback  tram  any  meth 
Bioleedback  pen/urcvrectal 
SpaectVf>eanng  evaluation 
SpeecfVheanng  ttierapy 
Speechheanng  tt>erapy 
Oral  turvrtion  therapy 
Cochlear  impJt  t/up  exam  <  7 
Reprogram  cochlear  impit  <  7 
Coct>lear  impn  l/up  exam  7  > 
Raprogram  cochlear  impit  7  > 
Ex  for  speech  device  n.  ihr 
Ex  for  speech  device  rx  addl 
Use  of  speech  device  service 
Evaluate  swaltowmg  function 
Motion  ftuoroscopy/swallow 
Endoscopy  swaHow  tst  (fees) 
Laryngoscopic  sensory  lest 
Fees  w/laryngeal  sense  test 

93797  Cardiac  rehab 

93798  Cardiac  rehab/monitor 

94667  Chest  wall  manipulation 

94668  Ctiest  wall  manipulation 

94762  Measure  Wood  oxygen  laval 

95831  Limb  muscle  testing  manual 

95832  Hand  muscle  testing   manual 

95833  „..  Body  muscle  testing,  manual 

95834  Body  muscle  testing  rrwnual 

95851   Range  ol  rrxslKXi  measure- 
ments 

96852  Range  of  rtwtion  measure- 
ments 

96000  Motion  analysis  videcvCld 

96001  lotion  test  w/Tt  press  nneas 

96000  Dynamic  surface  emg 

96003  Dynamic  fine  wire  emg 

96105  /Assessment  ol  aphasia 

96110  Devetopmental  test,  lim 

96111  Oevek3prT>ental  test  extend 

96115  NeurobehavKK  status  exam 

0019T  Extracorp  shock  wave  tx  ms 

0020T  Extracorp  shock  wave  tx  ft 

0029T  Magnetic  tx  lor  incontinence 

INCLUDE  HCPCS  level  2  codes  for  the  tolkjwing 
physical  ttierapy/occupational  tfwrapy/speech-lan- 
guage  pathok>gy  service 
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G0279    Excorp  shock  fx.  elbow  epi 

G0280       Excorp  shock  tx  oftier  than 

G0281     Elec  stim  unattend  tor  press 

G0283     Elec  slim  ott>er  tfian  wound 

oorwc  Ph^/<;H-ai  thpr^riv  "valua'fvi/ 

RADIOLOGY  AND  CERTAIN  OTHER  IMAGING 
SERVICES 

if^LUOE  the  fWtowM  ,     ->      n  the  CPT  70000  se- 
nes 

70100      X-ray  exam  o«  jaw 

70110  X-ray  exam  of  (aw 

70120  X-ray  exam  of  mastoids 

70130    «.  X-ray  exam  of  mastoids 

70134     X-ray  exam  of  middle  ear 

70140      X-ray  exam  of  facial  bones 

70150      -.  X-ray  exam  of  facial  bor>es 

70160       X-ray  exam  of  nasal  bones 

70190      X-ray  exam  of  eye  sockets 

70200     X-ray  exam  of  eye  sockets 

70210  X-ray  exam  of  sinuses 

70220    „ X-ray  exam  of  sinuses 

70240     X-ray  exam.  p>iturtary  saddle 

70250      X-ray  exam  of  skull 

70260      X-ray  exam  of  skull 

70300    X-ray  exam  of  teeth 

70310  X-ray  exam  of  teeth 

70320     Full  mouth  x-ray  of  teeth 

70328     X-ray  exam  of  (aw  joint 

70330     _  Xray  exam  of  (aw  (Oinls 

70336      Magnetic  image  jaw  joinl 

70350      X-ray  head  for  orttxxJontia 

70355     Parxxamic  x-ray  ol  (aws 

70360     X-ray  exam  ol  neck 

70370     Throat  x-ray  &  fluoroscopy 

70371     Speech  evaluation  complex 

70380    X-ray  exam  of  salnrary  gtarxj 

70450      Ct  head/brain  w/o  dye 

70460      CI  head/brain  w/dye 

70470      Ct  haacVtxam  w/oAw  dye 

70480      Ct  ortlil/aar/tossa  w/o  dye 

70481     Ct  ort)«/aar/fossa  w/dye 

70482     Ct  ortHVaar/fossa  w/o&w  dye 

70486      Ct  maxilolaaal  w/o  dye 

70487    Ct  maxiiolactal  w/dye 

70488      Ct  maxiHotecial  w/o&w  dye 

70490      Ct  soft  tissue  neck  w/o  dye 

70491     Ct  soft  tissue  neck  w/dye 

70492    Ct  stt  tsue  nek  w/o  &  w/dye 

70496    Ct  angiography,  fiead 

70498      Ct  angKigrapfiy,  neck 

70540      Mn  oibrt/tace/neck  w/o  dye 

70542      Mn  oftxt/tace/neck  w/dye 

70543      Mn  orbt/fac/nck  w/o4w  dye 

70544     Mr  angiograpfiy  head  w/o  dye 

70545      Mr  af>g»graphy  head  w/dye 

70546     I«lr  angiograph  head  w/oAw  dye 

70547      Mr  angwgraphy  neck  w/o  dye 

70548     Ii*r  angiography  neck  w/dye 

70549    Mt  angkjgraph  neck  w/oAw  dye 

70551     tiMi  brain  w/o  dye 

70552     I*i  brain  w/dye 

70553     Mn  brain  w/oAw  dye 

71010    Chest  x-ray 

71015 Chest  x-ray 

71020    Chest  x-ray  • 

71021     Chest  x-ray 

71022    Chest  x-ray 

71023    Chest  x-ray  and  fluoroscopy 

71030     Chest  x-ray 

71034     Cfiest  x-ray  and  fluoroscopy 

71035  Chest  x-ray 
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71100  X-ray  exam  of  nbs 

71101  X-ray  exam  of  nbs/chest 

71110  X-ray  exam  of  nbs 

71111  X-ray  exam  of  nbs/ chest 

71120  X-ray  exam  of  breasttxxie 

71130  X-ray  exam  of  breasttxDne 

71250  Ct  thorax  w/o  dye 

71260  Ct  thorax  w/dye 

71270  Ct  thorax  w/o&w  dye 

71275  Ct  angiography  chest 

71550  Mn  chest  w/o  dye 

71551   Mn  chest  w/dye 

71552  Mn  chest  w/o&w/dye 

71555  Mn  angio  chest  w  or  wo  dye 

72010  X-ray  exam  of  spine 

72020  X-ray  exam  of  spine 

72040  X-ray  exam  of  neck  spine 

72050  X-ray  exam  of  neck  spme 

72052  X-ray  exam  o(  necK  spine 

72069  X-ray  exam  ot  trunK  spme 

72070  X-ray  exam  ot  thoracic  spine 

72072  X-ray  exam  o)  thoracic  spine 

72074  X-ray  exam  of  thoracic  spine 

72080  X-ray  exam  ot  trunk  spine 

72090  X-ray  exam  ot  trunk  spine 

72100  X-ray  exam  ot  lower  spine 

72110  X-ray  exam  ot  k>wer  spine 

72114  X-ray  exam  of  lower  spine 

72120  X-ray  exam  of  lower  spine 

72125  Ct  neck  spine  w/o  dye 

72126  Ct  neck  spme  w  dye 

72127  Ct  neck  spine  w/o&w/dye 

72128  Ct  ctiest  spine  w/o  dye 

72129  Ct  chest  spine  w/dye 

72130  Ct  chest  spme  w  o&w'dye 

72131   Ct  lumbar  spme  w  o  dye 

72132  Ct  lumbaf  spme  w  dye 

72133  Ct  lumbar  spme  w  oSw  dye 

72141   Mn  neck  spme  wo  dye 

72142  Mn  neck  spme  wdye 

72146  Mn  chest  spme  w/o  dye 

72147  Mn  chest  spme  w'dye 

72148  Mh  lumbar  spme  wo  dye 

72149  Mn  lumba'  spme  w  dye 

72156  Mn  neCK  spme  w  o&w'dye 

72157  Mn  chest  spme  wo&w'dye 

72158  Mn  lumbar  spme  wo&w  Oye 

72170  X-ray  exam  ot  peivis 

72190  X-ray  exam  ol  pe'vis 

72191   Ct  angiograph  pe'v  *  o&a  ove 

72192  Ct  pelvis  w/o  dye 

72193  O  pelvis  w/dye 

72194  Ct  pelvis  w/o&w/dye 

72195  Mn  pelvis  w/o  dye 

72196  Mri  pelvis  w/dye 

72197 Mri  pelvis  w/o  &  w  dye 

72200    X-ray  exam  sacroiliac  joints 

72202  X-ray  exam  sacroiliac  lomts 

72220  X-ray  exam  ol  lailbone 

73000  X-ray  exam  ot  collar  bone 

73010  X-ray  exam  of  shoulder  blade 

73020  X-ray  exam  of  shoulder 

73030  X-ray  exam  of  shoulder 

73050  X-ray  exam  ot  shoulders 

73060  X-ray  exam  ot  humerus 

73070  X-ray  exam  ot  eltxiw 

73080    X-ray  exam  of  elbow 

73090  X-ray  exam  ot  forearm 

73092  X-ray  exam  of  arm,  infant 

73100  X-ray  exam  of  wrist 

73110  X-ray  exam  ot  wrist 

73120  X-ray  exam  ot  hand 

73130  X-ray  exam  of  hand 

73140  X-ray  exam  of  finger(s) 
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73200  Ct  upper  extremity  w/o  dye 

73201  Ct  upper  extremity  w/dye 

73202  Ct  uppr  extremity  wo&w  dye 

73206  Ct  ang»  upr  extrm  w/o&w/dye 

73218  Mri  upper  extremity  w/o  dye 

73219  Mri  upper  extremity  w/dye 

73220  Mri  uppr  extremity  w/o&w/dye 

73221   Mri  joint  upr  extrem  w/o  dye 

73222  Mn  joint  upr  extrem  w/dye 

73223  Mn  loint  upr  extr  w/o&w/dye 

73500  X-ray  exam  of  hip 

73510  X-ray  exam  ot  hip 

73520  X-ray  exam  ot  hips 

73540  X-ray  exam  ot  c>elvis  &  hips 

73550  X-ray  exam  ot  thigh 

73560 X-ray  exam  ot  knee   1  or  2 

73562  X-ray  exam  of  knee,  3 

73564  X-ray  exam,  knee.  4  or  more 

73565  X-ray  exam  of  knees 

73590  X-ray  exam  of  lower  leg 

73592  X-ray  exam  of  leg.  infant 

73600  X-ray  exam  of  ankle 

73610  X-ray  exam  ot  ankle 

73620  X-ray  exam  ot  foot 

73630  X-ray  exam  ot  foot 

73650  X-ray  exam  ot  heel 

73660  X-ray  exam  ot  toe(s) 

73700  Ct  lower  extremity  w/o  dye 

73701   Ct  kDwer  extremity  w/dye 

73702  Ct  Iwr  extremity  w/o&w/dye 

73706  Ct  angio  Iwr  extr  w/o&w/dye 

73718  Mn  lower  extremity  w/o  dye 

73719  Mn  lower  extremity  w/dye 

73720  Mn  Iwr  extremity  w/o&w/dye 

73721  Mri  jm  of  Iwr  extre  w/o  dye 

73722  Mn  (oinl  of  Iwr  extr  w/dye 

73723  Mn  )omt  Iwr  exir  w/o&w/dye 

73725  Mr  ang  Iwr  ext  w  or  w/o  dye 

74000  X-ray  exam  of  atxJomen 

74010  X-ray  exam  of  atidomen 

74020 X-ray  exam  o>  abdomen 

74022  X-ray  exam  series,  abdomen 

74150  Ct  abdomen  w/o  dye 

74160  Ct  abdomen  w/dye 

74170  Ct  abdomen  w/o&w/dye 

74175  Ct  ang«  abdom  w/o&w/dye 

74181  Mri  abdomen  w/o  dye 

"4182  Mri  abdomen  w/dye 

"4183  Mn  abdomen  w/o&w/dye 

"4185  Mn  angio,  abdom  w  or  w/o  dy 

"4210  Contret  x-ray  exam  of  throat 

74220  GonUBSt  x-ray,  esophagus 

74230  Cine/vid  x-ray  throal/esoph 

74240  X-ray  exam,  upper  gi  tract 

74241   X-ray  exam,  upper  gi  tract 

74245  X-ray  exam,  upper  gi  tract 

74246  Contrst  x-ray  uppr  gi  tract 

74247  Contrst  x-ray  uppr  gi  tract 

74249  Contrst  x-ray  uppr  gi  tract 

74250  X-ray  exam  ot  small  bowel 

74290  Contrast  x-ray  gallbladder 

74291  Contrast  x-rays,  gallbladder 

74710  X-ray  measurement  of  pelvis 

75552  Heart  mn  for  morph  w/o  dye 

75553  Heart  mri  tor  nxKph  w/dye 

75554  Cardiac  MRl/functkyi 

75555  Cardiac  MRI/limited  study 

75635  Ct  angio  atxiommai  arteries 

76000  Fluoroscope  examination 

76006  X-ray  stress  vie^*. 

76010  X-ray,  nose  to  rectum 

76020 X-rays  for  bone  age 

76040  X-rays,  bone  evaluation 

76061  X-rays,  bone  sun/ey 
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76062  X-rays,  bone  survey 

76065  X-rays  bone  evaluation 

76066  Joirit  survey  single  view 

76070  Ct  bone  density  axial 

76071   O  bone  density  peripheral 

76085  Computer  mammogram  add-on 

76090  MamnrK)gram,  one  breast 

76091   Mammogram  t»th  breasts 

76092  Mammogram  screening 

76093  Magnetic  image  breast 

76094  Magnetic  image  both  breasts 

76100  X-ray  exam  of  body  section 

76101  Complex  body  section  x-ray 

76102  Complex  body  section  x-rays 

76120  Cine/video  x-rays 

76125  Cine/video  x-rays  add-on 

76150  X-ray  exam  dry  process 

76370  CAT  scan  for  tt>erapy  guxJe 

76375  3d/f>olograph  reconstr  add-on 

76380  CAT  scan  foltow-up  study 

76400  Magnetic  image  bone  marrow 

76499  Radiographic  procedure 

76506  Echo  exam,  ot  head 

76511  Echo  exam  of  eye 

78512  Echo  exam  of  eye 

76513  Echo  exam  of  eye,  water  bath 

76516  Echo  exam  of  eye 

76519  Echo  exam  ot  eye 

76536  Us  exam  ot  head  and  neck 

76604  Us  exam,  chest,  b-scan 

76645  Us  exam,  breast(s) 

76700  Us  exam,  abdom,  complete 

76705  Echo  exam  ot  atxJomen 

76770 Us  exam  abdo  back  wall,  comp 

76775  Us  earn  atKJo  back  walMim 

76778  Us  exam  kidney  transplant 

76800  Us  exam  spmai  canal 

76801   Obus<14wks  single  fetus 

76802  Ob  us  <  14  wks  addl  fetus 

76805  Ob  us  >/=  14  wks  sngi  fetus 

76810  Ob  us  >/=  14  wks  addl  fetus 

76811  Ob  us  deiaiiec  sngi  tetua 

76812  Ob  us  detaiiec  addl  falua 

76815  Ob  us  limited,  fetus(s) 

76816  Ob  us,  fo«ow-up  per  fetus 

76818  Fetal  biophys  profile  w/nst 

76819  Fetal  biophys  profil  w/o  nsl 

76825  Echo  exam  o*  tetai  heart 

76826  Echo  exam  of  fetal  t>eart 

76827  Echo  exam  of  fetal  fieari 

76828  Echo  exam  of  fetal  heart 

76831  EcfK)  exam  uterus 

76856  Us  exam  pelvic  complete 

76857  Us  exam  pelvic  limited 

76870  Us  exam,  scrotum 

76880  Us  exam,  extremity 

76885  Us  exam  infant  hips,  dyrwimic 

76886  Us  exam  infant  hipis  static 

76970  Ultrasound  exam  folk)w-up 

76977  Us  bone  density  measure 

76999  EctX)  examination  procedure 

INCLUDE  the  foltowing  CPT  codes  for  echocardiog- 
raphy and  vascular  ultrasound 

93303  Echo  tranattioraac 

93304  Echo  transthorack: 

93307  Echo  exam  ot  heart 

93308  Echo  exam  ot  heart 

93320  Doppler  echo  exam  heart  [If 

used  m  conjunction  with 
9330393308] 

93321  Doppler  actio  exam,  heart  (If 

used  in  conjunction  with 
9330393308] 


80174 
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93325  

Oopptef  cotof  (tow  add-on  (if 

used  m  con)unct»n  witti 

9330393308) 

93875  

Extracranial  study 

93880  

Extracranial  study 

93882    

Extracranial  study 

93886  

Intracranial  study 

93888    

Intracranial  study 

93922  

Extremity  study 

93923  

Extremity  study 

93924  

Extremity  study 

93925     

Lower  extremity  study 

93926  

Lower  extremity  study 

93930  

Upper  extremity  study 

93931 

Upper  extremity  study 

93965    

Extremity  study 

93970    

Extremity  study 

93971       

Extremity  study 

93975  

Vascular  study 

93976    

Vascular  study 

93978  

Vascular  study 

93979  

Vascular  sludy 

93980  

Penile  vascular  study 

93981      

Penile  vascular  study 

93990    

Doppter  flow  testing 

INCLUDE  n\* 

following  CPT  and  HCPCS  level  2 

codes 

51798  

Us  unne  capaaty  measure 

0028T  

Dexa  body  composrtioo  study 

0042T  

Ct  perfusion  w/conlrasl.  cbf 

G0202  

Screeningmammographydigital 

G0204  

Dagnosticmammographydigilal 

G0206   ...., 

Oagnosticmamnxjgraphydigrtal 

G0236  

digital  film  convert  diag  ma 

G0262   

Sm  intestinal  irrwige  capsule 

G0288   

Recon,  CTA  lor  Surg  ()lan 

R0070  

Transport  ponat)<e  x-ray 

Ory^  't 

T,  -..,.-»-v,,r*      r^,r«      y      f    1,.      rTl.itl.»^l 

►)  Aiil  A  1  :!  .N    ■ 

HfMAl"'    NeMVlCfrS    AM:    '-UiPPuES 

INCLUDE  the  loJIoyivina  ccxtes  in  (ha  CPT  70000  se- 

77261   

Radiation  ttierapy  planning 

77262   

Radiation  Itierapy  planning 

77263  

Radiation  tt>erapy  planning 

77280  

Set  radiation  therapy  field 

77285  

Set  radiation  ttierapy  field 

77290  

Set  radiation  ttierapy  field 

77295  

Set  radiation  it>erapy  held 

77299  

Radiation  ttierapy  planning 

77300  

Radiation  ttierapy  dose  plan 

77301   

Radiottierapy  dose  plan,  imrt 

77305  

Teletx  isodose  plan  simple 

77310  

Teletx  isodose  plan  mlermed 

77315     

Teletx  isodose  plan  complex 

77321    

Special  teletx  port  plan 

77326  

Bractiytx  isodose  calc  simp 

77327  

Bractiytx  isodose  calc  interm 

77328  

Bractiytx  isodose  plan  compl 

77331   

Special  radiation  dosimetry 

77332  

Radiation  treatment  aid(s) 

77333  

Radiation  treatment  aid(s) 

77334  

Radiation  Irealmeni  aid(s) 

77336  

'.     Radiation  ptiysics  consult 

77370  

Radiation  ptiysics  consult 

77399  

External  radiation  dosinrietry 

Addendum  E  -Updated  List  of 
CPT1/HCPCS  Codes  Used  To 
Describe  Certain  Designated 
Health  Services  Under  the  Phy- 
sician Rf^FRRAL  Provisions— 
Continued 

(SeclKxi  1877  of  the  Social  Secunty  Act- 
Effective  January  1 .  2003] 

77401  Radiation  treatnwnt  delivery 

77402 RadMon  traaifneni  daHvwy 

77403  RadtaHon  treatment  delfweiy 

77404  Radtebon  treatment  delivery 

77406  Radtation  treatment  delrvery 

77407  ...-. Radtetion  treatment  delivery 

77406  RadMion  treatment  delivery 

77409  Radiation  treatment  delivery 

77411  Radiation  treatment  delivery 

77412  Radiation  treatment  delivery 

77413  Radiation  treatment  delivery 

77414  Radiation  treatment  delivery 

77416  Radiation  treatment  delivery 

77417  Radiology  port  film(s) 

77418  Radiation  tx  delivery  imrl 

77427  Radiation  tx  management  x5 

77431  „ Radiation  ttierapy  management 

77432  Stereotactic  radiation  trmt 

77470  ^ Special  radiation  treatment 

77490  Radiation  ttierapy  management 

77520  Proton  trmt  simple  w/o  comp 

77522  Proton  trmt,  simple  w/comp 

77523  Proton  trmt  mtermediale 

77525  Proton  treatment  complex 

77600  " Hyperttiermia  treatment 

77606  Hyperttiermia  treatment 

77610  ..„ Hyperttiermia  treatment 

77615  ....I. Hyperttiermia  treatment 

77620  Hyperthermia  treatment 

77750  Infuse  radioactive  materials 

77761   Apply  intrcav  radtat  simple 

77762  ...._ Apply  intrcav  radial  mterm 

77763  Apply  intrcav  radiat  compl 

77778  Apply  interstit  radiat  simpi 

77777  Apply  mterstit  radiat  mier 

77778  AJsply  mterstit  radiat  compl 

77781  High  intensity  brachytherapy 

77782  High  intensity  txachytherapy 

77783  High  intensity  brachytherapy 

77784  High  intensity  tirachyttierapy 

77789  Apply  surtace  radiation 

77790  Radiation  handling 

77799  RadiunVradtoisotope  therapy 

INCLUDE  ttie  following  CPT  and  HCPCS  level  2 
codes  classified  elsewhere 
31643  Diag  broncfioscope/catheter 

50559  ftenal  erxloscopy/radiotracer 

55859  ..; Percut/needle  insert,  pros 

61 770  _ Incise  skull  for  treatment 

61793  Focus  radiation  tieam 

92974  Cath  place  cardio  brachytx 

G0242  Multisoorce  photon  ster  plan 

G0243  Multisoor  ptioton  stero  treat 

G0256  Prostate  brachy  w  palladium 

00261   Prostate  brachyttierapy  w/rad 

G0274  Radiopharm  tx  non-HodgKins 

PREVENTIVE  SCREENING  TESTS 
IMMUNIZATIONS  AND  VACCINES 
The    physician    setf-reterral    prohibition    does    not 
apply  to  ttie  following  tests  it  ttiey  are  performed  for 
screening  purposes  arxl  satnty  ttie  conditions  in 
§411  355(h) 
76085  Computer  mammogram  add-on 

(when  used  in  conjunction  with 

76092) 
76092  Mammogram,  screening 


AnoENDuM  E  —Updated  List  of 
CPT1  HCPCS  Codes  Used  To 
Describe  Certain  Designated 
Hea:'h  Services  Under  the  Phy- 
-^  c  AN  Referral  Provisions — 
Continued 
[Section  18' "    -'  !hi    S>  k  ,i   si-cunty  Act — 

Etiective  Jd'UJrir)    I     2(X)3; 

76977  Us  bone  density  nneasure 

G0103  Psa  total  screening 

G0107  CA  screen;  lecallJlood  test 

G0123 Screen  cervA/ag  ttun  layer 

G0124 Screen  c/v  thin  layer  by  MD 

G0141    Scr  c/v  cytcauloeys  and  md 

G0143 Scr  c/v  cyto.ltwilayer  rescr 

G0144    Scf  c/v  cyto.ttMnlayer.rescf 

G0145    Scr  c/v  cytottiinlayer.rescf 

G0147    Scr  c/v  cyto,  automated  sys 

G0148    Scr  cA^  cyto.  autosys  rescr 

G0202     Screeningmammographydigltal 

P3000     Screen  pap  by  tech  w  md  supv 

P3001         Screening  pap  smear  by  phys 

The    physician    self-referral    prohibition    does    not 
apply  to  the  following  immunization  and   vacane 

codes  if  they  satisfy  ttie  conditions  in  §411  355(h) 

90657     Flu  vaccine  635  mo.  im 

90658    Flu  vaccine  3  yrs,  im 

90659     Flu  vacine.  wtiole.  im 

90732     Pneunxicoccal  vaccine 

90748     ..: Hep  tVhib  vaccine  im 

Q3021     Ped  hepatitis  b  vacane  m) 

03022  Hepatitis  b  vaccine  adult  ds 

03023  Injection  hepatitis  Bvaccine 
DRUGS  USED  BY  PATIENTS  UNDERGOfNG 

DIALYSIS 
The  physician  self-referral  prohibition  does  not 
apply  to  ttie  following  EPO  and  other  dialysis-re- 
lated outpatient  prescription  drugs  tumistied  in  or  by 
an  ESRD  facility  if  the  conditions  in  §411  355(g) 
are  satisfied: 

J0636      In)  calcitriol  per  0  1  rtKg 

J0896     Deferoxamine  mesylate  inj 

J1270     Injection,  doxercateiferol 

J1750  Iron  dextran 

J1756  Iron  sucrose  injection 

J2501     Pancalcitol 

J2916  Na  lernc  gluconate  complex 

J2997     Altepiase  recombinant 

09920  Epoetin  with  hct  <=20 

09921     Epoetin  with  hct  =  21 

Q9922    Epoetin  with  hct  =  22 

09923    Epoetin  with  hct  =  23 

Q9924   Epoetin  with  hct  =  24 

09925    Epoetin  with  hct  =  25 

09926   Epoetin  with  hct  =  26 

09927     Epoetin  with  hct  =  27 

09928    Epoetin  with  hct  =  28 

09929   Epoetin  with  hct  =  29 

09930    Epoetin  with  hct  =  30 

09931    Epoetin  with  hct  =  31 

Q9932   Epoetin  with  hct  =  32 

09933    Epoetin  with  hct  =  33 

09934    Epoetin  with  hct  =  34 

09935     Epoetin  with  hct  =  35 

Q9936    Epoetin  with  hct  =  36 

Q9937   Epoetin  with  hct  =  37 

09938    Epoetin  with  hct  =  38 

09939   Epoetin  with  hct  =  39 

09940  Epoetin  with  hct  >=  40 

^  CPT  ccxles  and  descnptions  only  are  copy- 
right 2002  Amencan  Medical  Association  All 
nghts  are  reserved  and  applicable  EARS/ 
DFARS  clauses  apply 


Addendum  F.— Codes  Reviewed  by  peac 

[Codes  Refined  by  tfie  Practice  Expense  Advisory  Committee  (PEAC) 


CPT  code 


11043 


Shon  descriptors 


CPT  code 


DEBRIDE  TISSUE/MUSCLE 


15736 


Sfiod  descriptors 


MUSCLE-SKIN  GRAFT.  ARM 


Federal  Register  '  \'oL   67.   No,   251    Tuesi.la\ ,   Dec  eirj)ei 


i)()2 /Rules  and  Regulations         80175 


Addendum  F  —Codes  Reviewed  by  PEAC — Continued 
[Cooes  Refined  b>  tne  Practice  Expense  Advisory  Ca.Ti.i^.inee  ,PLA_j 


CPT  code 


Short  descriptors 


11044  DEBRIDE  TISSUE  MUSCLE'BONE 

11100 BIOPSY  OE  SKIN  LESION 

11101    BIOPSY    SKIN  ADD-ON 

11300  SHAVE  SKIN  LESION 

11301    ■  SHAVE  SKIN  LESION 


11302 
11303 
11305 
11306 


SHAVE  SKIN  LESION 
SHAVE  SKIN  LESION 
SHAVE  SKIN  LESION 
SHAVE  SKIN  LESION 


11307  SHAVE  SKIN  LESION 

11308  SHAVE  SKIN  LESION 

11310  SHAVE  SKIN  LESION 

11311    SHAVE  SKIN  LESION 


11312 
11313 
11400 
11401 
11402 
11403 
11404 
11406 
11420 
11421 
11422 
11423 
11424 
11426 
11440 
11441 
11442 
11443 
11444 
11446 
11900 
11901 
14040 
14041 
14060 
14061 
14300 
'5000 
15001 
15100 
15101 
15120 
15121 
15260 
15261 
15732 
15734 


SHAVE  SKIN  LESION 

SHAVE  SKIN  LESION 

EXC  TR  -EXT  B9^MARG  0  5  <  CM 

EXC  TR  -EXT  B9*MARG  0  6-1  CM 
EXT  B9-MARG  1  1-2  CM 
EXT  B9-^MARG  2  1-3  CM 
EXT  B9»MARG  3  1-I  CM 
-EXT  B9=MARG    >  4  0  CM 
NK-SP  B9-MARG  0.5  < 
NK-SP  B9*MARG  0,6-1 
NK-SP  B9-MARG  11-2 
NK-SP  B9-MARG  2  1-3 
NK-SP  B9-MARG  3  1^ 
NK-SP  B9-MARG   >  4  CM 


EXC  TR 
EXC  "R 
EXC  TR 
EXC  TR 
EXC  H-F 
EXC  H 
EXC  h 
EXC  H 
EXC  H 
EXC  H 


0  6- 


CM 
CM 
•-2  CK'^ 
1-3  CM 
•  --4  CK' 

4  Cf^^ 


EXC  FACE-MM  B9-MARG 

EXC  FACE-MM  B9-MARG 

EXC  FACE-MM  B9*MARG 

EXC  FACE-MM  B9-MARG 

EXC  FACE-MM  B9*MARG 

EXC  FACE-MM  B9-MARG 

INJECTION  INTO  SKIN  LESIONS 

ADDED  SKIN  LESIONS  INJECTIONS 

SKIN  TISSUE  REARRANGEMENT 

SKIN  TISSUE  REARRANGEMENT 

SKIN  TISSUE  REARRANGEMENT 

SKIN  TISSUE  REARRANGEMENT 

SKIN  TISSUE  REARRANGEMENT 

SKIN  GRAFT 

SKIN  GRAFT  ADD-ON 

SKIN  SPLIT  GRAFT 

SKIN  SPLIT  GRAFT  ADD-ON 

SKIN  SPLIT  GRAFT 

SKIN  SPLIT  GRAFT  ADD-ON 

SKIN  FULL  GRAFT 

SKIN  FULL  GRAFT  ADD-ON 

MUSCLE-SKIN  GRAFT    HEAD'NFCK 

MUSCLE-SKIN  GRAFT,  TRUNK 


CPT  code 


15738 
15820 
15821 
15822 
15823 
17000 
17003 

'''X'4 

17106 
17107 
17108 
17110 
17111 
17250 
17260 
17261 
17262 
17263 
17264 
17266 
17270 
17271 
17272 
17273 
17274 
17276 
17280 
17281 
17282 
17283 
17284 
17286 
19318 
19357 
19361 


Shon  descriptors 


MUSCLE-SKIN  GRAFT.  LEG 
REVISION  OF  LOWER  EYELID 
REVISION  OF  LOWER  EYELID 
REVISION  OF  UPPER  EYELID 
REVISION  OF  UPPER  EYELID 
DETROY  BENIGN/PREMLG  LESION 
DESTROY  LESIONS.  2-14 
DESTROY  LESIONS.  15  OR  MORE 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCT  LESION.  1-14 
DESTRUCT  LESION.  15  OR  MORE 
CHEMICAL  CAUTERY  TISSUE 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
DESTRUCTION  OF  SKIN  LESIONS 
REDUCTION  OF  LARGE  BREAST 
BREAST  RECONSTRUCTION 


•9366  ■  BREAC 

19367  

19366  

•9365  

22548  

22554  

22556  

22558  

22590  

22595  

22600  

22610  

22612  

22630  


EREAS' 

^c  I 

CNSTRUCTION 

BREAS' 

=  t: ; 

;  \STRUCTION 

BREAS^ 

Rf   ' 

;  '.STRUCTION 

gSf-  AS' 

R  F  .," 

\STRUCTION 

BREA5' 

"^t     V 

.INSTRUCTION 

BREAS" 

"EC 

■ONSTRUCTION 

NEC*-   S- 

-NF 

P    SION 

NECh.  sp  NS. 

•  _SI0N 

THORAX 

SP 

NE  PUSION 

LUMBAR  SPINE  FUSION 
SPINE  &  SKULL  SPINAL  FUSION 
NECK  SPINAL  FUSION 
NECK  SPINE  FUSION 

THORAX  SPINE  FuSiON 
LUMBAR  SPINE  FUSION 
LUMBAR  SPINE  FUSION 


'PEAC  refined  in  office  inputs  only, 

CPT  Codes  and  descriptions  are  copyr-gnt  2002  bv  f^e  A'^prciB'^  Med'ca  Association,  all  nghts  reserved. 
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Addendum  F.— Codes  Reviewed  by  PEAC— Continued 


CPTcode 


22800 
22802 
22804 
22808  . 
22810 
22812  . 

22818  . 

22819  . 
22830  . 
23470  . 
23472  . 
24160  . 
24164  . 

24360  . 

24361  . 

24362  . 
24363 

24365  . 

24366  . 

25250  . 

25251  . 
25332  . 

25441  . 

25442  . 

25443  . 
25444 
25445 
25446 
25447 
25449 
26010 
26011 
26020 
26025 
26030 
26034 
26035 
26037 
26040 
26045 
26055 
26060 
26070 
26075 
26060 
26100 
26105 
26110 
26115 
26116 
26117 


Short  descriptors 


FUSION  OF  SPINE 
FUSION  OF  SPINE 
FUSION  OF  SPINE 
FUSION  OF  SPINE 
FUSION  OF  SPINE 
FUSION  OF  SPINE 
KYPHECTOMY,  1-2  SEGMENTS 
KYPHECTOMY.  3  OR  MORE 
EXPLORATION  OF  SPINAL  FUSION 
RECONSTRUCT  SHOULDER  JOINT 
RECONSTRUCT  SHOULDER  JOINT 
REMOVE  ELBOW  JOINT  IMPLANT 
REMOVE  RADIUS  HEAD  IMPLANT 
RECONSTRUCT  ELBOW  JOINT 
RECONSTRUCT  ELBOW  JOINT 
RECONSTRUCT  ELBOW  JOINT 
REPLACE  ELBOW  JOINT 
RECONSTRUCT  HEAD  OF  RADIUS 
RECONSTRUCT  HEAD  OF  RADIUS 
REMOVAL  OF  WRIST  PROSTHESIS 
REMOVAL  OF  WRIST  PROSTHESIS 
REVISE  WRIST  JOINT 
RECONSTRUCT  WRIST  JOINT 
RECONSTRUCT  WRIST  JOINT 
RECONSTRUCT  WRIST  JOINT 
RECONSTRUCT  WRIST  JOINT 
RECONSTRUCT  WRIST  JOINT 
WRIST  REPLACEMENT 
REPAIR  WRIST  JOINT(S) 
REMOVE  WRIST  JOINT  IMPLANT 
DRAINAGE  OF  FINGER  ABSCESS 
DflAINAGE  OF  FINGER  ABSCESS 
DRAIN  HAND  TENDON  SHEATH 
DRAINAGE  OF  PALM  BURSA 
DRAINAGE  OF  PALM  BURSA(S) 
TREAT  HAND  BONE  LESION 
DECOMPRESS  FINGERS/HAND 
DECOMPRESS  FINGERS/HAND 
RELEASE  PALM  CONTRACTURE 
RELEASE  PALM  CONTRACTURE 
INCISE  FINGER  TENDON  SHEATH 
INCISION  OF  FINGER  TENDON 
EXPLORE/TREAT  HAND  JOINT 
EXPLORE/TREAT  FINGER  JOINT 
EXPLORE/TREAT  FINGER  JOINT 
BIOPSY  HAND  JOINT  LINING 
BIOPSY  FINGER  JOINT  LINING 
BIOPSY  FINGER  JOINT  LINING 
REMOVEL  HAND  LESION  SUBCUT 
REMOVEL  HAND  LESION,  DEEP 
REMOVE  TUMOR.  HAND/FINGER 


CPTcode 


26121    . 

26123  . 

26130  . 

26135 

26140 

26145 

26160 

26170 

26180 

26185 

26200 

26205 

26210 

26215 

26230 

26235 

26236 

26250 

26255 

26260 

26261 

26262 

26320 

26530 

26531 

26535 

26536 

27090 

27091 

27120 

27122 

27125 

27130 

27132 

27134 

27137 

27138 

27236 

27437 

27438 

27440 

27441 

27442 

27443 

27445 

27446 

27447 

27486 

27487 

27488 

27700 


Short  dpsi.  ripiors 


RELEASE  PALM  CONTRAC  r    Rf 

RELEASE  PALM  CONTRAC TuHL 

REMOVE  WRIST  JOINT  LINING 

REVISE  FINGER  JOINT   EACH 

REVISE  FINGER  JOINT    EACH 

TENDON  EXCISION    PAi  M  riNGER 

REMOVE  TENDON  SHLATh  lFSION 

REMOVAL  OF  PALM  TtNDON    [  aCH 

REPWIOVAL  OF  FINGER  Tf  NDON 

REMC  .  F 

REMOvt 

REMOVE 

REMOVAi 

REMOVE 


^  ^fjiif  f-  BONE 
mAN['  Hi'^Nf    I  i  SiON 
!  iMAS   r   HONif    ,  [-  si'.  ;U 
.'f    f  'Ndt-  f^  .  F  SiON 
HAt  '   f  'NOEH  lESION 
PARTIAL  REMOVAL  OF  HAND  BONE 
PARTIAL  REMOVAL    FINGER  BONE 
PARTiA,   Rf  MCK  Ai    f-!NGFRBONE 
EXTt.NbivL  HAND  SUHGEHy 
EXTENSIVE  HAND  SURGERY 
EXTENSIVE  FINGER  SURGERY 
EXTENSIVE  FINGER  SURGERY 
PARTIAL  REMOVAL  OF  FINGER 
REMOVAL  OF  IMPLANT  FROM  HAND 
REVISE  KNUCKLE    "    N' 
REVISE  KNUCKLE  V,  i*-    MPLANT 
REVISE  FINGER  JOINT 
REVISE/IMPLANT  FINGER  JOINT 
REMOVAL  OF  HIP  PROSTHESIS 
REMOVAL  OF  HIP  PROSTHESIS 
RECONSTRUCTION  OF  HIP  SOCKET 
RECONSTRUCTION  OF  HIP  SOCKET 
PARTIAL  HIP  REPLACEMENT 
TOTAL  HIP  ARTHROPLASTY 
TOTAL  HIP  ARTHROPLASTY 
REVISE  HIP  JOINT  REPLACEMENT 
REVISE  HIP  JOINT  REP!  ACFMENT 
REVISE  HIP  JOINT  hi  ►',  A    f  MENT 
TREAT  THIGH  FRACTURE 
REVISE  KNEECAP 
REVISE  KNEECAP  WITH  IMPLANT 
REVISION  OF  KNEE  JOINT 
REVISION  OF  KNEE  JOINT 
REVISION  OF  KNEE  JOINT 
REVISION  OF  KNEE  JOINT 
REVISION  OF  KNEF    iOlNT 
REVISION   ,1'    KNf  i     i(  ■iM 
TOTAL  KNEt    Ai^MMi  t'i  aw 
REVISE/REPl  A,  i    KNf  !     li  hM 
REVISE/REPLACt   -NM     hmnT 
REK*OVAL  OF  KNLL  r'HublMtSIS 
REVISION  OF  ANKLE  JOINT 


•PEAC  refir>ed  in  office  irnxjte  only.  __      ^ 

CPT  Codes  and  descnptions  are  copyright  2002  by  the  Amercian  Medical  Assoctatron.  all  rights  reserved. 
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CPTcode 


T 


Short  descriptors 


27702  . 

27703  . 

27704  . 
28293 
29800  - 
29804  . 

29819  , 

29820  . 

29821  . 

29822  . 

29823  . 

29825  . 

29826  . 
29830  . 

29834  . 

29835  , 

29836  . 
29837 
29838 
29840 
29843 
29844 
29846 
29846 
29847 
29848 
29850 
29851 
29855 
29856 
29860 
29861 
29862 
29863 
29870 
29871 
29874 
29875 
29876 
29877 
29879 
29880 
29881 
29882 
29883 
29884 
29885 
29886 
29887 
29888 


reconstruct  ankle  joint 
reconstruction  ankle  joint 
removal  of  ankle  implant 
correction  of  bunion 
jaw  arthroscopy  surgery 
jaw  arthroscopy  surgery 
shoulder  arthroscopy  surgery 
shoulder  arthroscopy  surgery 
shoulder  arthroscopy  surgery 
shoulder  arthroscopy  surgery 
shoulder  arthroscopy  surgery 
shoulder  arthroscopy  surgery 
shoulder  arthroscopy  surgery 
elbow  arthroscopy 
elbow  arthroscopy  surgery 
Elbow  arthroscopy  surgery 
ELBOW  arthroscopy  surgery 
elbow  arthroscopy  surgery 
ELBOW  arthroscopy  surger> 
wriSt  arthroscopy 
wrist  arthroscopy  surgery 

WRIST  arthroscopy  SURGEPv 

wrist  arthroscopy  surgery 

vVRlST  arthroscopy  SURGERY 

wrist  arthroscopysurgery 
wRiS^  endoscopy  surgery 

KNEE  arthroscopy  SURGERY 
KNEE  arthroscopy  SURGERY 
TIBIAL  arthroscopy  SURGERY 
TIBIAL  arthroscopy  SURGERY 

HIP  arthroscopy  DX 

HIP  arthroscopysurgery 

Hip  arthroscopysurgery 
HIP  arthroscopy  surgery 

KNEE  ARTHROSCOPY  DX 
KNEE  ARTHROSCOPY  DRAINAGE 
KNEE  ARTHROSCOPY  SURGERY 
KNEE  ARTHROSCOPY  SURGERY 
KNEE  ARTHROSCOPY  SURGERY 
KNEE  ARTHROSCOPY  SURGERY 
KNEE  ARTHROSCOPY  SURGERY 
KNEE  ARTHROSCOPY  SURGERY 
KNEE  ARTHROSCOPY  SURGERY 
KNEE  ARTHROSCOPY  SURGERY 
KNEE  ARTHROSCOPY  SURGERY 
KNEE  ARTHROSCOPY  SURGERY 
KNEE  ARTHROSCOPY  SURGERY 
KNEE  ARTHROSCOPY  SURGERY 
KNEE  ARTHROSCOPY  SURGERY 
KNEE  ARTHROSCOPY  SURGERY 


CPTcode 


29889  . 
29891  -. 

29892 

29894 

29895 

2989" 

29898 

3^505 

3244C 

32442 

32445 

32480 

32482 

32484 

32486 

32488 

32491 

32500 

32501 

32520 

32522 

32525 

32540 

32650 

32651 

32652 

32653 

32654 

32655 

32656 

32657 

32658 

32659 

32660 

32661 

32662 

32663 

32664 

32665 

33400 

33401 

33403 

33404 

33405 

33406 

33410 

33411 

33412 

33413 

33420 


Short  descriptors 


KNEE  ARTHROSCOPY/SURGERY 
ANKLE  ARTHROSCOPY/SURGERY 

ANKLE  ARTHROSCOPY/SURGERY 
ANKLE  ARTHROSCOPY/SURGERY 
ANKLE  ARTHROSCOPY/SURGERY 
ANKLE  ARTHROSCOPY/SURGERY 
ANKLE  ARTHROSCOPY  SURGERY 
DIAGNOSTIC  LARYNGOSCOPY 
REMOVAL  OF  LUNG 
SLEEVE  PNEUMONECTOMY 
REMOVAL  OF  LUNG 
PARTIAL  REMOVAL  OF  LUNG 
BILOBECTOMY 
SEGMENTECTOMY 
SLEEVE  LOBECTOMY 
COMPLETION  PNEUMONECTOMY 
LUNG  VOLUME  REDUCTION 
PARTIAL  REMOVAL  OF  LUNG 
REPAIR  BRONCHUS  ADD-ON 
REMOVE  LUNG  &  REVISE  CHEST 
REMOVE  LUNG  &  REVISE  CHEST 
REMOVE  LUNG  &  REVISE  CHEST 
REMOVAL  OF  LUNG  LESION 
THORACOSCOPY.  SURGICAL 
THORACOSCOPY,  SURGICAL 
THORACOSCOPY,  SURGICAL 
THORACOSCOPY.  SURGICAL 
THORACOSCOPY,  SURGICAL 
THORACOSCOPY.  SURGICAL 
THORACOSCOPY   SURGICAL 
THORACOSCOPY.  SURGICAL 
THORACOSCOPY.  SURGICAL 
THORACOSCOPY.  SURGICAL 
THORACOSCOPY.  SURGICAL 
THORACOSCOPY.  SURGICAL 
THORACOSCOPY,  SURGICAL 
THORACOSCOPY.  SURGICAL 
THORACOSCOPY.  SURGICAL 
THORACOSCOPY.  SURGICAL 
REPAIR  OF  AORTIC  VALVE 
VALVULOPLASTY,  OPEN 
VALVULOPLASTY,  W/CP  BYPASS 
PREPARE  HEART-AORTA  CONDUIT 
REPLACEMENT  OF  AORTIC  VALVE 
REPLACEMENT  OF  AORTIC  VALVE 
REPLACEMENT  OF  AORTIC  VALVE 
REPLACEMENT  OF  AORTIC  VALVE 
REPLACEMENT  OF  AORTIC  VALVE 
REPLACEMENT  OF  AORTIC  VALVE 
REVISION  OF  MITRAL  VALVE 
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Addendum  F.— Codes  Reviewed  by  peac—Continued 


CPTcode 


33422 

33425 

33426 

33427 

33430 

33510 

33511 

33512 

33513 

33514 

33516 

33533 

33534 

33535 

33536 

35474 

36400 

36405 

36406 

36410 

36415 

36416 

36420 

36425 

36540 

36660 

39010 

39200 

39220 

39400 

40800 

40801 

40804 

40805 

40808 

40810 

40812 

40814 

40816 

41100 

41105 

41108 

41110 

41112 

41113 

41114 

43107 

43112 

43117 

43121 

43122 

43235 


Short  descriptors 


REVISION  OF  MITRAL  VALVE 
REPAIR  OF  MITRAL  VALVE 
REPAIR  OF  MITRAL  VALVE 
REPAIR  OF  MITRAL  VALVE 
REPLACEMENT  OF  MITRAL  VALVE 
CABG,  VEIN,  SINGLE 
CABG.  VEIN,  TWO 
CABG,  VEIN,  THREE 
CABG,  VEIN,  FOUR 
CABG,  VEIN,  FIVE 
CABG,  VEIN,  SIX  OR  MORE 
CABG,  ARTERIAL.  SINGLE 
CABG,  ARTERIAL.  TWO 
CABG,  ARTERIAL,  THREE 
CABG,  ARTERIAL,  FOUR  OR  MORE 
REPAIR  ARTERIAL  BLOCKAGE 
BL  DRAW  <  3  YRS  FEM/JUGULAR 
BL  DRAW  <  3  YRS  SCALP  VEIN 
BL  DRAW  <  3  YRS  OTHER  VEIN 
NON-ROUTINE  BL  DRAW  >  3  YRS 
ROUTINE  VENIPUNCTURE 
CAPILLARY  BLOOD  DRAW 
VEIN  ACCESS  CUTDOWN  <  1  YR 
VEIN  ACCESS  CUTDOWN  >  1  YR 
COLLECT  BLOOD  VENOUS  DEVICE 
INSERTION  CATHETER,  ARTERY 
EXPLORATION  OF  CHEST 
REMOVAL  CHEST  LESION 
REMOVAL  CHEST  LESION 
VISUALIZATION  OF  CHEST 
DRAINAGE  OF  MOUTH  LESION 
DRAINAGE  OF  MOUTH  LESION 
REMOVAL   FOREIGN  BODY.  MOUTH 
REMOVAL,  FOREIGN  BODY.  MOUTH 
BIOPSY  OF  MOUTH  LESION 
EXCISION  OF  MOUTH  LESION 
EXCISE/REPAIR  MOUTH  LESION 
EXCISE/REPAIR  MOUTH  LESION    ' 
EXCISION  OF  MOUTH  LESION 
BIOPSY  OF  TONGUE 
BIOPSY  OF  TONGUE 
BIOPSY  OF  FLOOR  OF  MOUTH 
EXCISION  OF  TONGUE  LESION 
EXCISION  OF  TONGUE  LESION 
EXCISION  OF  TONGUE  LESION 
EXCISION  OF  TONGUE  LESION 
REMOVAL  OF  ESOPHAGUS 
REMOVAL  OF  ESOPHAGUS 
PARTIAL  REMOVAL  OF  ESOPHAGUS 
PARTIAL  REMOVAL  OF  ESOPHAGUS 
PARTIAL  REMOVAL  OF  ESOPHAGUS 
UPPR  Gl  ENDOSCOPY,  DIAGNOSIS* 


CPTcode 


43239 
43240 
43241 
43242 
43243 
43244 
43245 
43246 
43247 
43248 
43249 
43250 
43251 
43255 
43256 
43258 
43259 
43752 
44140 
44141 
44143 
44144 
44145 
44146 
44147 
44150 
44151 
44152 
44153 
44155 
44156 
44160 
44200 
44201 
44202 
44300 
44310 
44312 
44314 
44316 
44320 
44322 
44340 
44345 
44346 
44602 
44603 
44604 
44605 
44615 
44620 


Short  descriptors 


UPPER  Gl  ENDOSCOPY,  BIOPSY* 
ESOPH  ENDOSCOPE  W/DRAIN  CYST- 
UPPER  Gl  ENDOSCOPY  WITH  TUBE* 
UPPR  Gl  ENDOSCOPY  W  US  FN  BX* 
UPPER  Gl  ENDOSCOPY  &  INJECT" 
UPPER  Gl  ENSOSCOPY/LIGATION* 
UPPR  Gl  SCOPY  DILATE  STRICTR* 
PLACE  GASTROSTOMY  TUBE* 
OPERATIVE  UPPER  Gl  ENDOSCOPY* 
UPPR  Gl  ENDOSCOPY/GUIDE  WIRE* 
ESOPH  ENDOSCOPY,  DILATION* 
UPPER  Gl  ENDOSCOPYrrUMOR- 
OPERATIVE  UPPER  Gl  ENDOSCOPY* 
OPERATIVE  UPPER  Gl  ENDOSCOPY* 
UPPR  Gl  ENDOSCOPY  VV  STFNT* 
OPERATIVE  UPPL''     .    (  NX   SCOPY* 
ENDOSCOPIC  ULTRAS!  -    n:    f  «  Af.v 
NASAL'OROGASTRIC  v'v    - '  f  \  ' 
PARTIAL  REMOVAL  OF  COLON 
PARTIAL  REMOVAL  OF  COLON 
PARTIAL  REMOVAL  OF  COLON 
PARTIAL  REMOVAL  OF  COLON 
PARTIAL  REMOVAL  OF  COLON 
PARTIAL  REMOVAL  OF  COLON 
PARTIAL  REMOVAL  OF  COLON 
REMOVAL  OF  COLON 
REMOVAL  OF  COLON/ILEOSTOMY 
REMOVAL  OF  COLON/ILEOSTOMY 
REMOVAL  OF  COLON/ILEOSTOMY 
REMOVAL  OF  COLON/ILEOSTOMY 
REMOVAL  OF  COLON/ILEOSTOMY 
REMOVAL  OF  COLON 
LAPAROSCOPY,  ENTEROLYSIS 
LAPAROSCOPY.  JEJUNOSTOMY 
LAP  RESECT  S/INTESTINE  SINGL 
OPEN  BOWEL  TO  SKIN 
ILEOSTOMY/JEJUNOSTOMY 
REVISION  OF  ILEOSTOMY 
REVISION  OF  ILEOSTOMY 
DEVISE  BOWEL  POUCH 
COLOSTOMY 

COLOSTOMY  WITH  BIOPSIES 
REVISION  OF  COLOSTOMY 
REVISION  OF  COLOSTOMY 
REVISION  OF  COLOSTOMY 
SUTURE   SMALL  INTESTINE 
SUTURE,  SMALL  INTESTINE 
SUTURE,  LARGE  INTESTINE 
REPAIR  OF  BOWEL  LESION 
INTESTINAL  STRICTUROPLASTY 
REPAIR  BOWEL  OPENING 
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ADDENDUM  F.— Codes  Reviewed  by  PEAC— Continued 


CPTcode 


Short  descriptors 


44625  REPAIR  BOWEL  OPENING 

44626  REPAIR  BOWEL  OPENING 

44640  REPAIR  BOWEL-SKIN  FISTULA 

44660  REPAIR  BOWEL  FISTULA 

44660  REPAIR  BOWEL-BLADDER  FISTJlA 

44661    REPAIR  BOWEL-BLADDER  FISTULA 

44680  SURGICAL  REVISION    INTESTINE 

44700  ....; SUSPEND  BOWEL  WPROSTHESiS 

44800  EXCISION  OF  BOWEL  POUCH 

44820  EXCISION  OF  MESENTERY  LESON 

44860  I  REPAIR  OF  MESENTERY 

44900  DRAIN  APP  ABSCESS   OPEN 


449S0  . 
4.4955  . 
44960  . 
44970  . 
45000  . 
45020  . 
45100  . 
45108  . 

45110  . 

45111  , 

45112  . 

45113  , 

45114  , 
45116  , 
45119 
45120  , 
45121 
45123 
45126 
45130 
45135 
45150 
45160 
45170 
45190 
47510 
51725 
51726 
51736 
51741 
51772 
51784 
51785 
51792 
51795 
51797 
52000 
52001 
52005 


APPENDECTOMY 

APPENDECTOMY  ADD-ON 

APPENDECTOMY 

LAPAROSCOPY    APPENDECTOMv 

DRAINAGE  OF  PELVIC  ABSCESS 

DRAINAGE  OF  RECTAL  ABSCESS 

BIOPSY  OF  RECTUM 

REMOVAL  OF  ANORECTAL  LESION 

REMOVAL  OF  RECTUM 

PARTIAL  REMOVAL  OF  RECTUM 

REMOVAL  OF  RECTUM 

PARTIAL  PROCTECTOMY 

PARTIAL  REMOVAL  OF  RECTUM 

PARTIAL  REMOVAL  OF  RECTUM 

REMOVE  RECTUM  W  RESERVOIR 

REMOVAL  OF  RECTUM 

REMOVAL  OF  RECTUM  AND  COLON 

PARTIAL  PROCTECTOMY 

PELVIC  EXENTERATION 

EXCISION  OF  RECTAL  PROLAPSE 

EXCISlO^:  OF  RECTAL  PROLAPSE 

EXCISION  OF  RECTAL  STRICTURE 

EXCISION  OF  RECTAL  LESION 

EXCISION  OF  RECTAL  LESION 

DESTRUCTION    RECTAL  TUMOR 

INSERT  CATHETER    BILE  DUCT 

SIMPLE  CYSTOMETROGRAM 

COMPLEX  CYSTOMETROGRAM 

URINE  FLOW  MEASUREMENT 

ELECTRO-UROFLOWMETRY    FIRST 

URETHRA  PRESSURE  PROFILE 

ANAL  URINARY  MUSCLE  STUDY 

ANAL  URINARY  MUSCLE  STUDY 

URINARY  REFLEX  STUDY 

URINE  VOIDING  PRESSURE  STUDY 

INTRAABDOMINAL  PRESSURE  TEST 

CYSTOSCOPY 

CYSTOSCOPY    REMOVAL  OF  ClOTS 

CYSTOSCOPY  &  URETER  CATHETER 


CPTcode 


Short  descriptors 


52007  . 
52010 

52204 

52214 

52224 

52234 

52235 

52240 

52250 

52260 

52265 

52270 

52275 

52276 

52277 

52281 

52282 

52283 

52285 

52290 

52300 

52301 

52305 

52310 

52315 

52317 

52318 

52320 

52325 

52327 

52330 

52332 

52334 

52341 

52342 

52343 

52344 

52345 

52346 

52351 

52352 

52353 

52354 


CYSTOSCOPY  AND  BIOPSY 
CYSTOSCOPY  &  DUCT  CATHETER 
CYSTOSCOPY 

CYSTOSCOPY  AND  TR;  -' '.';  NT 
CYSTOSCOPY  AND  TC-'  t'.'-  NT 
CYSTOSCOPY  AND  TRLATI.'LNT 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  RADIOTRACER 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  &  REVISE  URETHRA 
CYSTOSCOPY  &  REVISE  URETHRA 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY   IMPLANT  STENT 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  TREATMENT 
REMOVE  BLADDER  STONE 
REMOVE  BLADDER  STONE 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY,  STONE  REMOVAL 
CYSTOSCOPY.  INJECT  MATERIAL 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  TREATMENT 
CREATE  PASSAGE  TO  KIDNEY 
CYSTO  W/URETER  STRICTURE  TX 
CYSTO  W/UP  STRICTURE  TX 
CYSTO  W/RENAL  STRICTURE  TX 
CYSTO/URETERO,  STONE  REMOVE 
CYSTO/URETERO  W/UP  STRICTURE 
CYSTOURETERO  W/RENAL  STRICT 
CYSTOURFTRC  &  OR  PYELOSCOPE 
CYSTOURE'HC  A  STONE  REMOVE 
CYSTOURETERO  W/LITHOTRIPSY 
CYSTOURETERO  W/BIOPSY 


52355     I  CYSTOURETERO  W/EXCISE  TUMOR 

CYSTOURETERO  W/CONGEN  REPR 
INCISION  OF  PROSTATE 
REVISION  OF  BLADDER  NECK 
DILATION  PROSTATIC  URETHRA 
PROSTATECTOMY  (TURP) 
CONTROL  POSTOP  BLEEDING 


52400 
52450 
52500 
52510 

5260- 
52606 


52612  PROSTATECTOMY.  FIRST  STAGE 
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CPTcode 

Short  descnptors 

CPTcode 

Short  descriptors 

52614  

PROSTATECTOMY,  SECOND 
REMOVE  RESIDUAL  PROSTATE 

58555   

HYSTEROSCOPY   DX,  SEP  PROC 
HYSTEROSCOPY   BIOPSY 

52620  

58558   

52630  

REMOVE  PROSTATE  REGROWTH 

58559   

HYSTEROSCOPY   LYSIS 

52640  

RELIEVE  BLADDER  CONTRACTURE 

58560  

HYSTEROSCOPY,  RESECT  SPECTUM 

52647  

LASER  SURGERY  OF  PROSTATE 

58561    

HYSTEROSCOPY   REMOVE  MYOMA 

52648  

LASER  SURGERY  OF  PROSTATE 

58563  

HYSTEROSCOPY.  ABLATION 

52700  

DRAINAGE  OF  PROSTATE  ABSCESS 

59400  

OBSTETRICAL  CARE 

^ 

56605  

BIOPSY  OF  VULVA/PERINEUM 

59409   

OBSTETRICAL  CARE 

56606  

BIOPSY  OF  VULVA/PERINEUM 

59410   

OBSTETRICAL  CARE 

56700  

PARTIAL  REMOVAL  OF  HYMEN 

59412  

ANTEPARTUM  MANIPULATION 

56720  

INCISION  OF  HYMEN 

59414  

DELIVER  PLACENTA 

56740  

REMOVE  VAGINA  GLAND  LESION 

59425  

ANTEPARTUM  CARE  ONLY 

57100  

BIOPSY  OF  VAGINA 
BIOPSY  OF  VAGINA 
REPAIR  OF  VAGINA 

59426  

59430 

59510  

ANTEPARTUM  CARE  ONLY 
CARE  AFTER  DELIVERY 
CESAREAN  DELIVERY 

57105    

57200  

57210  

REPAIR  VAGINA/PERINEUM 
REVISION  OF  URETHRA 

59514   

59515  

CESAREAN  DELIVERY  ONLY 
CESAREAN  DELIVERY 

57220  

57230  

REPAIR  OF  URETHRAL  LESION 

59525  

REMOVE  UTERUS  AFTER  CESAREAN 

57240     

REPAIR  BLADDER  &  VAGINA 
REPAIR  RECTUM  &  VAGINA 

59610       

VBAC  DELIVERY 
VBAC  DELIVERY  ONLY 

57250  

59612   

57260  

REPAIR  OF  VAGINA 

59614  

VBAC  CARE  AFTER  DELIVERY 

- 

57265  

EXTENSIVE  REPAIR  OF  VAGINA 

59618  

ATTEMPTED  VBAC  DELIVERY 

57268  

REPAIR  OF  BOWEL  BULGE 

59620  

ATTEMPTED  VBAC  DELIVERY  ONLY 

57270  

REPAIR  OF  BOWEL  POUCH 

59622  

ATTEMPTED  VBAC  AFTER  CARE 

57280  

SUSPENSION  OF  VAGINA 

60100  

BIOPSY  OF  THYROID 

57282  

REPAIR  OF  VAGINAL  PROLAPSE 

61000  

REMOVE  CRANIAL  CAVITY  FLUID 

57284  

REPAIR  PARAVAGINAL  DEFECT 

61001    

REMOVE  CRANIAL  CAVITY  FLUID 

57287  

REVISE/REMOVE  SLING  REPAIR 
REPAIR  BLADDER  DEFECT 

61020    

REMOVE  BRAIN  CAVITY  FLUID 
INJECTION  INTO  BRAIN  CANAL 

57288  

61026   

57289  

REPAIR  BLADDER  &  VAGINA 

61050  

REMOVE  BRAIN  CANAL  FLUID 

57291    

CONSTRUCTION  OF  VAGINA 

61055  

INJECTION  INTO  BRAIN  CANAL 

57292  

CONSTRUCT  VAGINA  WITH  GRAFT 

61070  

BRAIN  CANAL  SHUNT  PROCEDURE 

57300  

REPAIR  RECTUM-VAGINA  FISTULA 
REPAIR  RECTUM-VAGINA  FISTULA 
FISTULA  REPAIR  &  COLOSTOMY 
FISTULA  REPAIR,  TRANSPERINE 
REPAIR  URETHROVAGINAL  LESION 
REPAIR  URETHROVAGINAL  LESION 
REPAIR  BLADDER-VAGINA  LESION 
REPAIR  BLADDER-VAGINA  LESION 
REPAIR  VAGINA 

61105  

TWIST  DRILL  HOLE 
DRILL  SKULL  FOR  DRAINAGE 
BURR  HOLE  FOR  PUNCTURE 
PIERCE  SKULL  FOR  BIOPSY 
PIERCE  SKULL  FOR  DRAINAGE 
PIERCE  SKULL  FOR  DRAINAGE 
PIERCE  SKULL  &  REMOVE  CLOT 
PIERCE  SKULL  FOR  DRAINAGE 
INSERT  BRAIN-FLUID  DEVICE 

57305  

61108   

57307  

61120  

57308  

61140   

57310  

61150 

57311   

61151    

57320  

61154  

57330  

61156  

57335  

61215  

57460  

BX  OF  CERVIX  W/SCOPE,  LEEP 

61250  

PIERCE  SKULL  &  EXPLORE 

57800  

DILATION  OF  CERVICAL  CANAL 

61253  

PIERCE  SKULL  &  EXPLORE 

57820  

D  &  C  OF  RESIDUAL  CERVIX 
DILATION  AND  CURETTAGE 

61304   

OPEN  SKULL  FOR  EXPLORATION 
OPEN  SKULL  FOR  EXPLORATION 

58120  

61305  

58150  

TOTAL  HYSTERECTOMY 
TOTAL  HYSTERECTOMY 

61312  

61313  

OPEN  SKULL  FOR  DRAINAGE 
OPEN  SKULL  FOR  DRAINAGE 

58152  

58180  

PARTIAL  HYSTERECTOMY 

61314  

OPEN  SKULL  FOR  DRAINAGE 

58200  

EXTENSIVE  HYSTERECTOMY 
EXTENSIVE  HYSTERECTOMY 

61315  

OPEN  SKULL  FOR  DRAINAGE 
OPEN  SKULL  FOR  DRAINAGE 

58210  '.... 

61320  

58240  

REMOVAL  OF  PELVIS  CONTENTS 

61321   

OPEN  SKULL  FOR  DRAINAGE 

» 
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Addendum  F.— Codes  Reviewed  by  PEAC — Continued 


CPTcode 


61330  . 

61332  . 

61333  . 

61334  . 
61340  . 
622^0  . 
622"2  . 
622':'3  . 

62280  , 

62281  . 

62282  . 
62284  , 

62290  . 

62291  , 
62310  , 
62311 
62318  , 
62319 
63001 
63003 
63005 
63011 
63012 
63015 
63016 
630^7 
63020 
63030 
63040 
63042 
63045 
63046 
63047 
63055 
63056 
63064 
63075 
63077 
63081 
63085 
63087 
63090 
64400 
64402 
64405 
64408 
64410 
64412 
h44l3 
64415 
64417 


Short  descnptors 


DECOMPRESS  EYE  SOCKET 
EXPLOREBIOPSY  EYE  SOCKET 
EXPLORE  ORBIT  REMOVE  LESlON 
EXPLORE  ORBIT/REMOVE  OBJECT 
SUBTEMPORAL  DECOMPRESSION 
SPINAL  FLUID  TAP    DIAGNOSTIC 
DRAIN  CEREBRO  SPINAL  FLUID 
TREAT  EPIDURAL  SPINE  LESION 
TREAT  SPINAL  CORD  LESION 
TREAT  SPINAL  CORD  LESION 
TREAT  SPINAL  CANAL  LESION 
INJECTION  FOR  MYELOGRAM 
INJECT  FOR  SPINE  DISK  X-RAY 
INJECT  FOB  SPINE  DISK  X-RAY 
INJECT  SPINE  CT 
INJECT  SPINE  LS  (CD) 
INJECT  SPINE  WCATH    CT 
INJECT  SPINE  W  CATH  L  S  (CD) 
REMOVAL  OF  SPINAL  ,_AMINA 
REMOVAL  OF  SPINAL  LAMINA 
REMOVAL  OF  SPINAL  LAMINA 
REMOVAL  OF  SPINAL  LAMINA 
REMOVAL  OP  SPINAL  lAMINA 
REMOVAL  OF  SPINAL  LAMINA 
REMOVAL  OF  SPINAL  LAMINA 
REMOVAL  OF  SPINAL  LAMINA 
NECK  SPINE  DISK  SURGERY 
LOW  BACK  DISK  SURGERY 
LAMINOTOMY    SINGLE  CERVICAL 
LAMINOTOMY    SINGLE  LUMBAR 
REMOVAL  OF  SPINAL  LAMINA 
REMOVAL  OF  SPINAL  lAMINA 
REMOVAL  OF  SPINAL  lAMINA 
DECOMPRESS  SPINAl  CORD 
DECOMPRESS  SPINAL  CORD 
DECOMPRESS  SPINAL  CORD 
NECK  SPINE  DISK  SURGERY 
SPINE  DISK  SURGERY    THORAX 
REMOVAL  OF  VERTEBRAL  BODY 
REMOVAL  OF  VERTEBRAL  BODY 
REMOVAL  OF  VERTEBRAL  BODY 
REMOVAL  OF  VERTEBRAL  BODY 
N  BLOCK  INJ    TRIGEMINAL 
N  BLOCK  INJ    FACIAL 
N  BLOCK  INJ    OCCIPITAL 
N  BLOCK  INJ    VAGUS 
N  BLOCK  INJ    PHRENIC 
N  BLOCK  INJ    SPINAL  ACCESSOF^ 
N  BLOCK  INJ   CERVICAL  PLEXUS 
N  BLOCK  INJ    BRACHIAL  PLEXUS 
N  BLOCK  INJ,  AXILLARY 


CPTcode 


644-p 
644  2C 
6442- 
64425 
6443C 
64435 
64445 
64450 

644  7  C 
64472 
64475 

644  :'6 
644  ■:'9 
64480 
64483 
64484 

64  505 
64508 
64510 
64520 
6453C 
64600 
64605 
64610 
64612 
64613 
64614 
64620 
64622 
64623 
64626 
6462^ 
6463C 
64  640 
6468C 
66700 
66710 
66720 
66740 
66761 
66762 
66770 
70336 
70540 
70551 
71550 
72141 
72146 
72148 
72195 
73218 


Short  descriptors 


N  BLOCK  INJ.  SUPRASCAPULAR 
N  BLOCK  INJ,  INTERCOST  SNG 

\  B.OC«    N.    INTERCOST   MLT 
N  B.OCK  iNj  ILIO-ING/HYPOGI 
N  B.OCK  INJ,  PUDENDAL 
N  E.OCK  >\j   PARACERVICAL 
N  B.OC>'    N.    SCIATIC.  SNG 
N  B..OCK    OTHER  PERIPHERAL 
N.  PARAVERTEBRAL  C/T 
INJ  PARAVERTEBRAL  C/T  ADD-ON 
INJ  PARAVERTEBRAL  L'S 
INJ  PARAVERTEBfii.   -  ^  ADD-ON 
INJ  PORAMFN  EPlD^Rk^  C/T 
INJ  PO"AMt\  EPIDURAL  ADD-ON 
INJ  FORAMfcN  tP'DL'R':.  L'S 
INJ  FORAMEN  [p:  .^A,^  ADD-ON 
N  BLOCK    SPF  n:  t  A.  t'  \E  GANGL 
N  BLOCK 


;arc' 


-  \._S  &'P 
GANGLION 


N  E.-C'C'    .  ,  '.«EA-  'HORACIC 
N  B.O:"    N.    .:  F..IAC  PELUS 
INJE  "  O'v  '  "t  A'MENT  OF  NERVE 
INJEC'ON  'Kft-MENT  OF  NERVE 
INJECTION  TREATMENT  OF  NERVE 
DESTROY  NERVE,  FACE  MUSCLE 
DESTROY  NERVE,  SPINE  MUSCLE 
DESTROY  NERVE,  EXTREM  MUSC 
INJECTION  TREATMENT  OF  NERVE 
DESTR  PARAVERTEBRL  NERVE  US 
DESTR  PARAVERTEBRAL  N  ADD-ON 
DES'^P  PftPAVFR'FP",   NERVE  C/T 
DES'  R  p  iP  A  ,  E  K  - ;:.  p^t-  i .    M  ADD-ON 
INJECTION  -"=  ATMtNl  OF  NERVE 
INJECTION  -SLATMENT  OF  NERVE 
INJECTION  TREATMENT  OF  NERVE 
DESTRUCTION,  CILIARY  BODY 
DESTRUCTION,  CILIARY  BODY 
DESTRUCTION.  CILIARY  BODY 
DESTRUCTION,  CILIARY  BODY 
ctFV'SlON  OF  IRIS 
-E.  SON  OF  IRIS 
REMOVAL  OF  INNER  EYE  LESION 
MAGNETIC  IMAGE,  JAW  JOINT 
,,.R   ORBIT/FACE^ECK  W/0  DYE 
MR    B^MN  W/0  DYE 
MRI  CHEST  W/0  DYE 
MR!  NECK  SPINE  W/0  DYE 
MRI  CHEST  SPINE  W/0  DYE 
MR    ;  JL'EAR  SPINE  W/0  DYE 
M!=    ^=r:.>   S  W/0  DYE 
MRI  UPPER  EXTREMITY  W/0 


■PEAC  refined  in  oflice  mputs  only 
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CPTcode 

Short  descnplors 

CPToxJe 

Short  descnptors 

73221   

MRI  JOINT  UPR  EXTREM  W/0  DYE 
MRI  l-OWER  EXTREMITY  W/O  DYE 
MRI  JOINT  OF  LWR  EXTRE  W/O  DYE 

88332  

88342   

88346  

PATH  CONSULT  INTRAOP.  ADDL 
IMMUNOCYTOCHEMISTRY 
IMMUNOFLUORESCENT  STUDY 

73718  

73721   

74181    

MRI  ABDOMEN  W/O  DYE 

HEART  MRI  FOR  MORPH  W/O  DYE 

88347   

88362   

IMMUNOFLUORESCENT  STUDY 
NERVE  TEASING  PREPARATIONS 

75552  : 

75554  

CARDIAC  MRI/FUNCTION 

90471    

IMMUNIZATION  ADMIN 

75555  

CARDIAC  MRl/LIMITED  STUDY 

90472  

IMMUNIZATION  ADMIN,  EACH  ADD 

76075  

DEXA,  AXIAL  SKELETON  STUDY 

90780  

IV  INFUSION  THERAPY.  1  HOUR 

76076  

DEXA.  PERIPHERAL  STUDY 

90781    

IV  INFUSION   ADDITIONAL  HOUR 

76400  

MAGNETIC  IMAGE,  BONE  MARROW 

90782   

INJECTION    SC/IM 

76506  

ECHO  EXAM  OF  HEAD 

90783  

INJECTION.  lA 

~- 

76536  

US  EXAM  OF  HEAD  AND  NECK 

90784   

INJECTION,  IV 

76700  

US  EXAM   ABDOM.  COMPLETE 

90788   

INJECTION  OF  ANTIBIOTIC 

76770 

US  EXAM  ABDO  BACK  WALL  COMP 

90801 

PSY  DX  INTERVIEW 

76778  

US  EXAM  KIDNEY  TRANSPLANT 

90602   

INTAC  PSY  DX  INTERVIEW 

76818  

FETAL  BIOPHYS  PROFILE  W/NST 
FETAL  BIOPHYS  PROFIL  W/O  NST 
ECHO  EXAM  OF  FETAL  HEART 

90604   

90605    

PSYTX,  OFFICE.  20-30  MIN 
PSYTX.  OFF.  20-30  MIN  W/E&M 
PSYTX.  OFF.  45-50  MIN 

76819 

76825  

90806  

76826  

ECHO  EXAM  OF  FETAL  HEART 

90607  

PSYTX.  OFF,  45-50  MIN  W/E&M 

76827  

ECHO  EXAM  OF  FETAL  HEART 

90606  

PSYTX,  OFFICE.  75-80  MIN 

76828  

ECHO  EXAM  OF  FETAL  HEART 

90809   

PSYTX.  OFF.  75-80,  W/E&M 

76830  

TRANSVAGINAL  US.  NON-OB 

90610  

INTAC  PSYTX,  OFF,  20-30  MIN 

76831      

ECHO  EXAM   UTERUS 

US  EXAM.  PELVIC.  COMPLETE 

90611   

INTAC  PSYTX,  20-30,  W/E&M 
INTAC  PSYTX,  OFF,  45-50  MIN 

76856  

90612  

76857 

US  EXAM.  PELVIC   LIMITED 
US  EXAM.  SCROTUM 
ECHO  EXAM.  TRANSRECTAL 

90613    

INTAC  PSYTX,  45-50  MIN  W  E&M 
INTAC  PSYTX,  OFF,  75-80  MIN 
INTAC  PSYTX,  75-80  W/E&M 

76870 

90814       

76872  

90815   

76873  

ECHOGRAP  TRANS  R.  PROS  STUDY 

90616  

PSYTX,  HOSP  20-30  MIN 

76880     

US  EXAM.  EXTREMITY 

US  EXAM  INFANT  HIPS.  DYNAMIC 

90617  

PSYTX,  HOSP,  20-30  MIN  W/E&M  ■ 
PSYTX,  HOSP,  45-50  MIN 

76885  

90818  

76942  

ECHO  GUIDE  FOR  BIOPSY 

90619  

PSYTX.  HOSP,  45-50  MIN  W/E&M 

77789  

APPLY  SURFACE  RADIATION 

90621   

PSYTX,  HOSP,  75-80  MIN 

78070  

PARATHYROID  NUCLEAR  IMAGING 

90622  

PSYTX,  HOSP,  75-80  MIN  W/E&M 

78306  

BONE  IMAGING.  WHOLE  BODY 

90623  

INTAC  PSYTX,  HOSP,  20-30  MIN 

78315  

BONE  IMAGING.  3  PHASE 
HEART  MUSCLE  BLOOD,  SINGLE 

90624  

90626  

INTAC  PSYTX,  HSP  20-30  W/E&M 
INTAC  PSYTX,  HOSP,  45-50  MIN 

78460  

78461     

HEART  MUSCLE  BLOOD,  MULTIPLE 
HEART  IMAGE  (3D),  SINGLE 

90627  

90828  

INTAC  PSYTX,  HSP  45-50  W/E&M 
INTAC  PSYTX   HOSP.  75-80  MIN 

78464  

78465  

HEART  IMAGE  (3D).  MULTIPLE 

90829  

INTAC  PSYTX,  HSP  75-80  W/E&M 

78478  

HEART  WALL  MOTION  ADD-ON 

90845  

PSYCHOANALYSIS 

78480  

HEART  FUNCTION  ADD-ON 

90846  

FAMILY  PSYTX  W/O  PATIENT 

78580  

LUNG  PERFUSION  IMAGING 

90647  

FAMILY  PSYTX  W/PATIENT 

88180  

CELL  MARKER  STUDY 
CELL  MARKER  STUDY 
CYTO/MOLECULAR  REPORT 
MICROSLIDE  CONSULTATION 

90649  

90aS3  

90657  

90662   

MULTIPLE  FAMILY  GROUP  PSYTX 
GROUP  PSYCHOTHERAPY 
INTAC  GROUP  PSYTX 
MEDICATION  MANAGEMENT 

88182  

88291    -.... 

88321    

88323  

MICROSLIDE  CONSULTATION 

90918  

ESRD  RELATED  SERVICES,  MONTH 

88325  

COMPREHENSIVE  REVIEW  OF  DATA 

90919  

ESRD  RELATED  SERVICES,  MONTH 

88329  

PATH  CONSULT  INTROP 

90920  

ESRD  RELATED  SERVICES,  MONTH 

88331   

PATH  CONSULT  INTRAOP.  1  BLOC 

90921   

ESRD  RELATED  SERVICES.  MONTH 

'PEAC  refined  in  office  inputs  only. 
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CPTcode 
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90922  

90923  

90924  

90925  

90935  

90937  

ESRD  RELATED  SERVICES  DAY 

ESRD  RELATED  SERVICES   DAY 

ESRD  RELATED  SERVICES   DAY 

ESRD  RELATED  SERVICES   DAY 

HEMODIALYSIS   ONE  EVALUATION 

HEMODIALYSIS   REPEATED  €VAL 

DIALYSIS,  ONE  EVALUATION 

DIALYSIS    REPEATED  EVAL 

PASS  INTESTINE  BLEEDING  TUBE 

GASTRIC  INTUBATION  TREATMENT 

ORTHOPTIC/PLEOPTIC  TRAINING 

FITTING  OF  CONTACT  LENS 

COLOR  VISION  EXAMINATION 

EAR  MICROSCOPY  EXAMINATION 

SPONTANEOUS  NYSTAGMUS  TEST 

POSITIONAL  NYSTAGMUS  TEST                                 ! 

CALORIC  VESTIBULAR  TEST 

OPTOKINETIC  NYSTAGMUS  TEST 

OSCILLATING  TRACKING  TEST 

SINUSOIDAL  ROTATIONAL  TEST                                 1 

PURE  TONE  AUDIOMETRY    AIR 

AUDIOMETRY    AIR  &  BONE 

SPEECH  THRESHOLD  AUDIOMETRY 

SPEECH  AUDIOMETRY    COMPLETE 

COMPREHENSIVE  HEARING  TEST 

TYMPANOMETRY 

ACOUSTIC  REFLEX  TESTING 

ACOUSTIC  REFLEX  DECAY  TEST 

INSERT  INTRACORONARY  STENT 

INSERT  INTRACORONARY  STENT 

CORONARY  ARTERY  DILATION 

CORONARY  ARTERY  DILATION 

CORONARY  ATHERECTOMY 

CORONARY  ATHERECTOMY  ADDON 

PUL  ART  BALLOON  REPR    PERCUT 

PUL  ART  BALLOON  REPR    PERCUT 

ELECTROCARDIOGRAM   COMPLETE 

ELECTROCARDIOGRAM   TRACING 

ELECTROCARDIOGRAM  REPORT 

CARDIOVASCULAR  STRESS  TEST 

CARDIOVASCULAR  STRESS  TEST 

CARDIOVASCULAR  STRESS  TES"^ 

CARDIOVASCULAR  STRESS  TEST 

RHYTHM  ECG  WITH  REPORT 

RHYTHM  ECC    TRACING 

RHYTHM  ECG    REPORT 

ECHO  TRANSTHORACIC 

ECHO  TRANSTHORACIC 

ECHO  EXAM  OF  HEART 

ECHO  EXAM  OF  HEART 

ECHO  TRANSESOPHAGEAL 

93314    

93315      

ECHO  TRANSESOPHAGEAL 

fC->C  TRANSESOP>^A,jtAL 

q33^~        

ECHC  'RANSESQPmACEAL 

93320     

9332-        

DQPP.EP  EC-'C  E>AM    -fi-T 
DOPP^EP  ECHO  EXAV    -ii  A--^ 

q3325       

oqpplEp  colOp  i-'^ov',  l:::  -on 

9335C     

ECHO  tranS^'hORAC  ,, 

QnQ4  7 

93508     

CA"^H  Placemen'  angiography 

911(X)  

9351c      

935^-     

..EP^  HEAP"  Ca^hE'ER  Z'^"  :'^ 
uEPT  HEAP"'  CA"hE-eR  ri'C>N 

92065  

92070  

92283  

92504  

92541    

93514        

EFT  HEAR"'  CA'^HE'ER^ZA'ir'N 

93524    

93526       

LEFT  HEART  CA^HE'ER.Zi'G'N 
RT  &  lT  HEAR'  CA'HE'EP'- 

9352'        

RT  &  lT  HEAR'  CA'HE^ERS 

93526     

93529      

RT  &  IT  HEAR"  CA'HE'f  p'^ 

92542  

92543  

92544  

P'  &  .  '  HEAP'  CA'HE'PP  RATION 

93530    

93531      

R-  HEAP'  CA'H    CONGEN'AL 
K  ^  .  mEAP'  C^^*-    CCNGE's'TAL 

93532     

c  &  .  hEAB"  CATh,  CONGENITAL 

92546  

92552  

92553  

92555  

93533     

P  &  .  HEART  CATH,  CONGENITAL 

93539     

9354C      

NjEC'iON   CARDIAC  CATH 
NJEC'iON   CARDIAC  CATH 

93541      

NJEC'iON  FOR  LUNG  ANGIOGRAM 

93542    

INJECTION  FOR  HEART  X-RAYS 

Q?557  

93543     

93544    

93545    

INJECTION  FOR  HEAP-    >  -iv-s 

12b67  

iNJEC'iON  ^Qp  AOP'C>GRAPHY 

QOC^fJl 

NJEC  -0^  ;:oROSAC,   X-RAYS 

QOs^Q 

93555     

VAGiNG    CARDIAC  CAIH 

92980  

93556    

qT~33        

'MAGiNG    CARDIAC  CATH 

'E.EPhONE  ANA,  -    PACEMAKER 

92981    

92982  

92984  

92995  

qOQQfi 

937-36    

93740   

93770   

93875  TO 

'E.  EPhQNE  ANA,  >    tA^EMAKER 
•EMPEPA',.;PF   Gs^ADIENT  STUDIES 
MEASURE   ^ENOJS  PRESSURE 

EX'PACRAN  a     STUDY 

93880  TO 

r-i'RACPAN  A.  STUDY 

92997  

92998  

93000  

93005  

93010  

93882  TC 

^  i'CACPAN  A.  STUDY 

93886  TC   

93886  TC 

INTRACRANIAL  STUDY 
INTRArPANlAL  STUDY 

93922  TC   

93923  TO   

93924  TC   

93925  TC  

93926  TO   

93930  TC 

EX"PEM  '^  STUDY 

q3015            

EX"«EM  '-   STUDY 

93016  

EXTBEV-   -'JDY 

93017  

LOYvER  EXTREMITY  STUDY 

Q3018       

LOWER  EXTREMITY  STUDY 

UPPER  EXTREMITY  STUDY 

93040  

93041    

9393^  TC  

93965  TC  

UPPER  EXTREMITY  STUDY 

Q'iCiAO 

EXTREMITY  STUDY 

Q'^'^m 

9397G  TC 

EXTREMITY  STUDY 

1  93971  TC  

EXTREMITY  STUDY 

93304   

93975  TC  

VASCULAR  STUDY 

93976  TC 

VASCULAR  STUDY 

93312  

1  93978  TC  

VASCULAR  STUDY 
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CPTcode 
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Short  descriptors 

93979  TC  

VASCULAR  STUDY 

93990  TC  

DOPPLER  FLOW  TESTING 
SLEEP  STUDY,  ATTENDED 

^ 

95807  

95808  

POLYSOMNOGRAPHY.  1-3 

95810  

POLYSOMNOGRAPHY.  4  OR  MORE 
POLYSOMNOGRAPHY  W/CPAP 
EEG  MONITORINGA/IDEORECORD 
CHEMOTHERAPY.  SC/IM 

95811    

, 

95951   

96400  

96408  

CHEMOTHERAPY,  PUSH  TECHNIQUE 

96410    

CHEMOTHERAPY    INFUSION  METHOD 
CHEMO,  INFUSE  METHOD  ADD-ON 

96412  

96414  

CHEMO,  INFUSE  METHOD  ADD-ON 

96420  

CHEMOTHERAPY,  PUSH  TECHNIQUE 

96422  

CHEMOTHERAPY,  INFUSION  METHOD 

96423  

CHEMO,  INFUSE  METHOD  ADD-ON 

96425  

CHEMOTHERAPY,  INFUSION  METHOD 

- 

96520  

PORT  PUMP  REFILL  &  MAIN 

96530  

SYST  PUMP  REFILL  &  MAIN 

98940  

CHIROPRACTIC  MANIPULATION 

98941   

CHIROPRACTIC  MANIPULATION 
CHIROPRACTIC  MANIPULATION 

98942  

98943  

CHIROPRACTIC  MANIPULATION 

99183  

HYPERBARIC  OXYGEN  THERAPY 

PHLEBOTOMY 

SPECIAL  SERVICE/PROC/REPORT 

INITIAL  CARE   NORMAL  NEWBORN 

NEWBORN  CARE,  NOT  IN  HOSP 

, 

99195  T 

99199  

99431    

99432  

99433  

NORMAL  NEWBORN  CARE/HOSPITAL 

99435  

NEWBORN  DISCHARGE  DAY  HOSP 

99436  

ATTENDANCE,  BIRTH 

99440  

NEWBORN  RESUSCITATION 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 
;ad  frl  ;414-5] 

RIN  2060   AE  M 

Prevention  of  Signlticdnt  Deterioration 
(PSD)  and  Nonattamment  New  Source 
Review  (NSR)   Baseline  Emissions 
Determination,  Actual-to-Future- Actual 
Methodology.  Plantwide  Applicability 
Limitations.  Clean  Units.  Pollution 
Control  Projects 

AGENCY:  Environmental  Protection 

\..  ury  (EPA). 

action:  Final  rule. 

summary:  The  EPA  is  revising 
regulations  governing  the  New  Source 
Review  (NSR)  programs  mandated  by 
parts  C  and  D  of  title  1  of  the  Clean  Air 
Act  (CAA  or  Act).  These  revisions 
include  changes  in  NSR  applicability 
requirements  for  modifications  to  allow 
sources  more  flexibility  to  respond  to 
rapidly  changing  markets  and  to  plan 
for  future  investments  in  pollution 
control  and  prevention  technologies. 
Today's  changes  reflect  EPA's 
consideration  of  discussions  and 
recommendations  of  the  Clean  Air  Act 
Advisory  Committee's  (CAAAC) 
Subcommittee  on  NSR,  Permits  and 
Toxics,  comments  filed  by  the  public, 
and  meetings  and  discussions  with 


interested  stakeholders.  The  changes  are 
intended  to  provide  greater  regulatory 
certainty,  administrative  flexibility,  and 
permit  streamlining,  while  ensuring  the 
current  level  of  environmental 
protection  and  benefit  derived  from  the 
program  and.  in  certain  respects, 
resulting  in  greater  environmental 

|irnt('<  tjnn 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  March  3.  2003. 
ADDRESSES:  Docket.  Docket  No.  A-90- 
)~  (oiitaming  supporting  information 
used  to  develop  the  proposed  rule  and 
the  final  rule,  is  available  for  public 
inspection  and  copying  between  8  a.m. 
and  4:30  p.m..  Monday  through  Friday 
(except  government  holidays)  at  the  Air 
and  Radiation  Docket  and  Information 
Center  (6102T).  Room  B-108.  EPA  West 
Building.  1301  Constitution  Avenue, 
NW.,  Washington.  DC  20460;  telephone 
(202)  566-1742.  fax  (202)  566-1741.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials.  Worldwide 
Web  (WWW).  In  addition  to  being 
available  in  the  docket,  an  electronic 
copy  of  this  final  rule  will  also  be 
available  on  the  WWW  through  the 
Technology  Transfer  Network  (TIN). 
Following  signature,  a  copy  of  the  rule 
will  be  posted  on  the  TTN's  policy  and 
guidance  page  for  newly  proposed  or 
promulgated  rules:  ht1p://www  epa.gov/ 
ttn/ourp'j 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lynn  Hutchinson.  Information  Transfer 


and  Program  Intf^orfltion  Division 
(C339-03).  U.S   1  i\  Office  of  Air 
Quality  Planning  and  Standards, 
Research  Triangle  Park.  North  Carolina 
27711.  telephone  91»-541-5795.  or 
electronic  mail  at 

butchinson.Iynn@epa.gov,  for  general 
questions  on  this  rule.  For  questions  on 
baseline  emissions  determination  or  the 
actual-to-projected-actual  applicability 
test,  contact  Mr.  Dan  DeRoeck,  at  the 
same  address,  telephone  919-541-5593, 
or  electronic  mail  at 
deroeck.dan@epa.gov.  For  questions  on 
Plantwide  Applicability  Limitations 
(PALs).  contact  Mr.  Raj  Rao.  at  the  same 
address,  telephone  919-541-5344.  or 
electronic  mail  at  rao.raj@epa.gov.  For 
questions  on  Clean  Units,  contact  Mr. 
Juan  Santiago,  at  the  same  address, 
telephone  919-541-1084.  or  electronic 
mail  at  santiago.juan@epa.gov.  For 
questions  on  Pollution  Control  Projects 
(PCPs),  contact  Mr.  Dave  Svendsgaard, 
at  the  same  address,  telephone  919- 
541-2380.  or  electronic  man  at 
svendsgaard. davp^;ppasnv. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  affected  by  this 
final  action  include  sources  in  all 
industn,'  groups.  The  majority  of  sources 
potentially  affected  are  expected  to  be  in 
the  following  groups. 


Industry  group 

Slo- 

NAICS" 

Electric  Services 

Petroleum  Refining  

Chemical  Processes  

vak 

291 
281 

492 

261 
262 
371 

283 

221111.  221112.  221113,  221119,  221121.  221122 

32411 

325181.   32512.   325131     325182    211112    325998    331311 

Natural  Gas  Transport  

325188 
48621    22121 

Pulp  and  Paper  Mills  

32211    322121    322122  32213 

Paper  Mills  ..    .          

322121    322122 

Automobile  Manufacturing  

Pharmaceuticals 

336111.  336112,  336712.  336211.  336992,  336322.  ,336312. 

33633.  33634,  33635.  336399.  336212.  336213 
325411.  325412.  325413.  325414 

'  Standard  Industnal  Classification 

•^  North  American  Industry  Classification  System. 


Entities  potentially  affected  by  this 
final  action  also  include  State,  local, 
and  tribal  governments  that  are 
delegated  authority  to  implement  these 
regulations. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Overview  of  Today's  Final  Action 

A.  Background 

B.  Introduction 

C.  Overview  of  Final  Actions 

1.  Determining  Whether  a  Proposed 
Modiricalion  Results  in  a  Signiricant 
Emissions  Increase 

2.  CMA  Exhibit  B 


3.  Plantwide  Applicability  Limitations 
(PALs) 

4.  Clean  Units 

5.  Pollution  Control  Projects  (PCPs) 

6.  Major  NSR  Applicability 

7.  Enforcement 

8.  Enforceability 

II.  Revisions  to  the  Method  for  Determining 
Whether  a  Proposed  Modification 
Results  in  a  Signincanl  Emissions 
Increase 

A.  Introduction 

B.  What  We  Proposed  and  How  Today's 
Action  Compares 

C.  Baseline  Actual  Emissions  For  Existing 
Emissions  Units  Other  than  EUSGUs 


D.  The  Actual-to-projecled-actual 
Applicability  Test 

E.  Clarifying  Changes  to  WEPCO 
Provisions  for  EUSGUs 

F.  The  "Hybrid"  Applicability  Test 

G.  Legal  Basis  for  Today's  Action 

H.  Response  to  Comments  and  Rationale 
for  Today's  Actions 

III.  CMA  Exhibit  B 

IV.  Plantwide  Applicability  Limitations 

(PALs) 

A.  Introduction 

B.  Relevant  Background 

C.  Final  Regulations  for  Actuals  PALs 

D.  Rationale  for  Today's  Final  Action  on 
Actuals  PALs 

V.  Clean  Units 
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A.  Introduction 

B.  Summary  of  1996  Clean  Unit  Proposal 

C.  Final  Regulations  for  Clean  Units 

D.  Legal  Basis  for  the  Clean  Unit  Test 

E.  Summary  of  Major  Comments  and 
Responses 

VI.  Pollution  Control  Projects  (PCPs) 

A.  Description  and  Purpose  of  This  Action 

B.  What  We  Proposed  and  How  Today  s 
Action  Compares  To  It 

C.  Legal  Basis  for  PCP 
U  Implementation 

VII  Listed  Hazardous  Air  Pollutants 

V'lII  Effective  Date  for  Todays  Requirements 

IX.  Administrative  Requirements 

A.  Executive  Order  12866— Regulatory 
Planning  and  Review 

B.  Executive  Order  13132 — Federalism 

C.  Executive  Order  13175 — Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045 — Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Unfunded  Mandates  Reform  Act  of  1995 

F.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

G.  Paperwork  Reduction  Act 

H.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
I.  Congressional  Review  Act 
J.  Executive  Order  13211 — Actions 

Concerning  Regulations  That 

Significantly  Affect  Energy  Supply, 

Distribution,  or  Use 

X.  Statutory  Authority 

XI.  Judicial  Review 

I.  Over\'iew  of  Today's  Final  Action 

A.  Background 

We  '  proposed  revisions  to  the  NSR 
ruie.s  in  a  notice  published  in  the 
Federal  Register  tin  |uly  23.  1996  (61  PR 
38250J.  On  luly  24.  1998.  we  published 
a  notice  (63  PR  39857)  to  solicit  further 
comment  on  two  specific  aspect.s  of  the 
proposed  revisions.  Today's  Federal 
Register  action  announces  EPA's  final 
action  on  the  proposed  revisions  for 
ba.seline  emissions  determinations,  the 
actual-to-future-actual  methodology, 
actuals  PALs.  Clean  Units,  and  PCPs. 
We  have  not  made  final  determinations 
on  anv  other  proposed  changes  to  the 
regulations. 

Today's  actions  finalize  these  changes 
to  the  regulations  for  both  the  approval 
and  promulgation  of  implementation 
plans  and  requirements  for  preparation, 
adoption,  and  submittal  of 
implementation  plans  governing  the 
NSR  programs  mandated  bv  parts  C  and 
1)  of  title  1  ot  the  ,*\ct.  We  also  proposed 
conforming  changes  to  40  CFR  (Code  of 


'  In  ttiis  preamble  the  term  "we"  refers  to  EPA 
and  the  term  "you"  refers  to  major  stationary 
sources  of  air  pollution  and  their  owners  and 
operators.  All  other  entities  are  referred  to  by  their 
respective  names  (for  example,  reviewing 
authorities.) 


Federal  Regulations)  part  51.  appendix 
S.  and  part  52.24,  Today  we  have  not 
included  the  final  regulatorv  language 
for  these  regulations.  It  is  our  intention 
to  include  regulator)-  changes  that 
conform  appendix  S  and  40  CFR  52  24 
to  today's  final  rules  m  an\  final 
regulations  that  set  forth  an  interim 
implementation  strategy  for  the  8-hour 
ozone  standard   We  intend  to  finalize 
changes  to  these  sections  preciseh'  a*- 
we  have  finalized  requirements  for  other 
parts  of  the  program  Because  these  are 
conforming  changes  and  the  public  has 
had  an  opportunit\  for  re\iew  and 
comment,  we  will  not  be  soliciting 
additional  comments  before  we  finalize 
them 

The  maitir  N.SR  jjrogram  (  nntaint-ii  in 
parts  C  and  D  of  title  1  oi  the  Act  i-  a 
preconstruction  review  and  permitting 
program  applicable  to  new  or  modified 
ma)or  stationary  sources  of  air 
pollutants  regulated  under  the  Act.  In 
areas  not  meeting  health-based  National 
Ambient  Air  Quality  Standards 
(NAAQS)  and  in  ozone  transport  regions 
(OTR).  the  program  is  implemented 
under  the  requirements  of  part  D  of  title 
I  of  the  Act.  We  call  this  program  the 
"nonattainment"  NSR  program.  In  areas 
meeting  NAAQS  ("attainment"  areas)  or 
for  which  there  is  insufficient 
information  to  determine  whether  they 
meet  the  NAAQS  ("unclassifiable" 
areas),  the  NSR  requirements  under  part 
C  of  title  1  of  the  Act  apply.  We  call  this 
program  the  Prevention  of  Significant 
Deterioration  (PSD)  program. 
Collectively,  we  also  commonly  refer  to 
these  programs  as  the  major  NSR 
program.  These  regulations  are 
contained  in  40  CFR  51.165,  51.166, 
52.21.  52,24.  and  part  51.  appendix  S. 

The  NSR  provisions  of  the  Act  are  a 
combination  of  air  quality  planning  and 
air  pollution  control  technology 
program  requirements  for  new  and 
modified  stationary  sources  of  air 
pollution  In  brief,  section  109  of  the 
Act  requires  us  to  promulgate  primary 
NAAQS  to  protect  public  health  and 
secondary  NAAQS  to  protect  public 
welfare  Once  we  have  set  these 
standards.  States  must  develop,  adopt, 
and  submit  to  us  for  approval  a  State 
implementation  Plan  (SIP)  that  contains 
emission  limitations  and  other  control 
measures  to  attain  and  maintain  the 
NAAQS  and  to  meet  the  other 
requirements  of  section  11 0(a)  of  the 

Act 

Each  SIP  IS  required  tc  < ontain  a 
preconstruction  review  program  for  the 
construction  and  modification  of  any 
stationary  source  of  air  pollution  to 
assure  that  the  .NAAQS  are  achieved 
and  maintained;  to  protect  areas  of    lean 
air;  to  protect  Air  Quality  Relatc^d 


Values  (AQRVs)  (including  visibility)  in 
national  parks  and  other  natural  areas  of 
special  concern;  to  assure  that 
appropriate  emissions  controls  are 
applied;  to  maximize  opportunities  for 
economic  development  consistent  with 
the  preservation  of  clean  air  resources; 
and  to  ensure  that  any  decision  to 
increase  air  pollution  is  made  only  after 
full  public  consideration  of  all  the 
consequences  of  such  a  decision. 

For  newly  constructed,  "greenfield" 
sources,  the  determination  of  whether 
an  activity  is  subject  to  the  major  NSR 
program  is  fairly  straightforward.  The 
Act.  as  implemented  by  our  regulations, 
sets  applicability  thresholds  for  major 
sources  in  nonattainment  areas 
[potential  to  emit  (PTE)  above  100  tons 
per  year  (tpy)  of  any  pollutant  subject  to 
regulation  under  the  Act,  or  smaller 
amounts,  depending  on  the 
nonattainment  classification)  and 
attainment  areas  (100  or  250  tpy, 
depending  on  the  source  type).  A  new 
source  with  a  PTE  at  or  above  the 
applicable  threshold  amount  "triggers." 
or  is  subject  to,  major  NSR. 

The  determination  of  what  should  be 
classified  as  a  modification  subject  to 
major  NSR  presents  more  difficult 
issues.  The  modification  provisions  of 
the  NSR  program  in  parts  C  and  D  are 
based  on  the  definition  of  modification 
in  section  111(a)(4)  of  the  Act:  the  term 
"modification"  means  "any  physical 
change  in.  or  change  in  the  method  of 
operation  of.  a  stationary  source  which 
increases  the  amount  of  any  air 
pollutant  emitted  by  such  source  or 
which  results  in  the  emission  of  any  air 
pollutant  not  previously  emitted.  "  That 
definition  contemplates  that,  first,  you 
will  determine  whether  a  physical  or 
operational  change  will  occur.  If  so, 
then  you  will  proceed  to  determine 
whether  the  physical  or  operational 
chfinge  will  result  in  an  emissions 
increase  over  baseline  levels. 

The  expression  "any  physical  change 
*  *   *  or  change  in  the  method  of 
operation"  in  section  111(a)(4)  of  the 
Act  is  not  defined.  We  have  recognized 
that  Congress  did  not  intend  to  make 
every  activitA,'  at  a  soiirce  subject  to  the 
major  NSR  program.  As  a  result,  we 
have  previously  adopted  several 
exclusions  from  what  may  constitute  a 
"physical  or  operational  change."  For 
instance,  we  have  specifically 
recognized  that  routine  maintenance, 
repair  and  replacement,  and  changes  in 
hours  of  operation  or  in  the  production 
rate  are  not  considered  a  physical 
change  or  change  in  the  method  of 
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operation  within  ine  delinition  ol  nia)ur 
modification.'^ 

We  have  likewise  addressed  the  scope 
of  the  statutory  definition  of 
modification  by  excluding  ail  changes 
that  do  not  result  in  a  "significant" 
emissions  increase  from  a  major 
source. '  This  regulatory  framework 
applies  the  major  NSR  program  at 
existing  sources  to  only  "major 
modifications"  at  major  stationary 
sources. 

One  key  attribute  of  the  major  NSR 
program  in  general  is  that  you  may 
"net"  modifications  out  of  review  by 
coupling  proposed  emissions  increases 
at  your  source  with  contemporaneous 
emissions  reductions.  Thus,  under 
regulations  we  promulgated  in  1980. 
you  may  modify,  or  even  completely 
replace,  or  add.  emissions  units  without 
obtaining  a  major  NSR  permit,  so  long 
as  "actual  emissions"  do  not  increase  by 
a  significant  amount  over  baseline  levels 
at  the  plant  as  a  whole. 

Applicability  of  the  major  NSR 
program  must  be  determined  in  advance 
of  construction  and  is  pollutant-specific. 
In  cases  involving  existing  sources,  this 
requires  a  pollutant-by-pollutant 
determination  of  the  emissions  change, 
if  any.  that  will  result  from  the  physical 
or  operational  change.  Our  1980 
regulations  implementing  the  PSD  and 
nonattainment  major  NSR  programs 
thus  inquire  whether  the  proposed 
change  constitutes  a  "major 
modification."  that  is.  a  physical  change 
or  change  in  the  method  of  operation 
"that  would  result  in  a  significant  net 
emissions  increase  of  any  pollutant 
subject  to  regulation  under  the  Act."  A 
"net  emissions  increase"  is  defined  as 
the  increase  in  "actual  emissions"  from 
the  particular  physical  or  operational 
change  (taking  into  account  the  use  of 
emissions  control  technology  and 
restrictions  on  hours  of  operation  or 
rates  of  production  where  such  controls 
and  restrictions  are  enforceable), 
together  with  your  other 
contemporaneous  increases  or  decreases 
in  actual  emissions  ■•  In  order  to  trigger 
applicability  of  the  major  NSR  program, 
the  net  emissions  increase  must  be 
"significant.    "' 


^.S».«.40{;FR  .Si  21(b)(2). 

'.S«?40(:FR  52  21(b)(23). 

*  In  approximate  turms.  "cuntenip<irane<)us" 
Binissiuns  incruasus  or  decmasas  aru  (hose  thai  havp 
(KcumHl  twtWMHn  t)iK  dale  S  years  immmliatelv 
pre<:«dinK  t)ie  proposed  pliysical  or  operational 
change  and  the  date  that  the  increase  from  the 
change  iK:curs  Setf.  for  example,  •|52  2t(h|(.'l)(ii) 

'^Once  a  modification  is  determined  to  he  major, 
the  PSD  requirements  apply  only  to  those  specific 
pollutants  for  which  there  would  be  a  significant 
net  emissions  increase.  See.  for  example, 
§  S2.21(i)(3)  (BACT)  and  <)  S2.21(ro)(  1  )(b)  (air  quality 
analysis). 


ileturt'  tDUay  s  chaiigt^.s,  diu 
regulations  generally  defined  actual 
emissions  as  "the  average  rate,  in  tpy,  at 
which  the  unit  actually  emitted  the 
pollutant  during  a  2-year  period  which 
precedes  the  particular  date  and  which 
is  representative  of  normal  source 
operation."  The  reviewing  authorities 
will  allow  use  of  a  different  time  period 
"upon  a  determination  that  it  is  more 
representative  of  normal  source 
operation."  We  have  historically  used 
the  2  years  immediately  preceding  the 
proposed  change  to  establish  a  source's 
actual  emissions.  However,  in  some 
cases  we  have  allowed  use  of  an  earlier 
period. 

With  respect  to  changes  at  existing 
sources,  a  prediction  of  whether  the 
physical  or  operational  change  would 
result  in  a  significant  net  increase  in 
your  actual  emissions  following  the 
change  was  thus  necessary.  In  part,  this 
involved  a  straightforward  and  readily 
predictable  engineering  judgment — how 
would  the  change  affect  the  emission 
factor  or  emissions  rate  of  the  emissions 
units  that  are  to  be  changed. 

Before  today's  changes,  the 
regulations  provided  that  when  your 
emissions  unit,  other  than  an  electric 
utility  steam  generating  unit  (EUSGU). 
"has  not  begun  normal  operations." 
actual  emissions  equal  the  PTE  of  the 
unit.  When  you  have  not  begun  normal 
operations  following  a  change,  you  must 
assume  that  your  source  will  operate  at 
its  full  capacity  year  round,  that  is.  at  its 
full  emissions  potential.  This  is  referred 
to  as  the  actual-to-potential  test.  You 
may  avoid  the  need  for  an  NSR  permit 
by  reducing  your  source's  potential 
emissions  through  the  use  of 
enforceable  restrictions  to  pre- 
modification  actual  emissions  levels 
plus  an  amount  that  is  less  than 
"significant  ". 

In  1992.  we  promulgated  revisions  to 
our  applicability  regulations  creating 
spef;ial  rules  fdr  physical  and 
operational  changes  at  EUSGUs.  See  57 
FR  32314  (July  21.  1992).«  In  this  rule, 
prompted  by  litigation  involving  the 
Wisconsin  Electric  Power  Company 
(WEPCO)  and  commonly  referred  to  as 
the  "WEPCO  rule."  we  adopted  an 
actual-to-future-actual  methodology  for 
all  changes  at  EUSGUs  except  the 
construction  of  a  new  electric  generating 
unit  or  the  replacement  of  an  existing 
emissions  unit.  Under  this 
methodology,  the  actual  annual 


*The  regulations  define  "electric  utility'  steam 
generating  units"  as  any  steam  electric  generating 
unit  that  is  cunstrurted  for  the  purpose  of  supplving 
more  than  une-lhird  of  its  |M)tential  electric  output 
capacity  and  more  than  25  megawatts  (MW)  of 
elertrical  output  to  any  utility  power  distribution 
system  fur  sale.  Stfe.  for  example.  S5I  l(>6(b)(30l 


emissions  brfrirr  the  change  are 
compared  u  itii  th.  projected  actual 
emissions  aftt»r  the  change  to  determine 
if  a  physical  or  operational  change 
would  result  in  a  significant  increase  in 
emissions.  To  ensure  that  the  projection 
is  valid,  the  rule  requires  the  utility  to 
track  its  emissions  for  the  next  5  years 
and  provide  to  the  reviewing  authority 
information  demonstrating  that  the 
physical  or  operational  change  did  not 
result  in  an  emissions  increase. 

In  promulgating  the  WEPCO  rule,  we 
also  adopted  a  presumption  that  utilities 
may  use  as  baseline  emissions  the  actual 
annual  emissions  from  any  2 
consecutive  years  within  the  5  years 
immediately  preceding  the  change. 

In  attainment  are.is.  nnre  major  NSR 
is  triggeii'ii    \nu  iimst,  among  other 
things,  inst.ili  !  ■  -t  .uailable  control 
technology  (U.\i.  1 ,  and  conduct 
modeling  and  monitoring  as  necessar\'. 
If  your  source  is  located  in  a 
nonattainment  area,  you  must  install 
technology  that  meets  the  lowest 
achievable  emissions  rate  (LAER). 
secure  emissions  reductions  to  offset 
any  increases  above  baseline  emission 
levels,  and  perform  other  analyses. 

B.  Introduction 

Today's  final  regulations  were 
proposed  as  part  of  a  larger  regulatory 
package  on  July  23.  1996  (61  FR  38250). 
That  package  proposed  a  number  of 
changes  to  our  existing  major  NSR 
requirements.  (Please  refer  to  the  outline 
of  that  proposed  rulemaking  for  a 
complete  list  of  changes  that  were 
proposed  to  our  existing  regulations.) 
On  fitly  24.  1998.  we  published  a 
Federal  Register  Notice  of  Availability 
(NOA)  that  requested  additional 
comment  on  three  of  the  proposed 
changes:  determining  baseline 
emissions,  actual-to-future-actual 
methodology,  and  PALs.  Following  the 
1996  proposals,  we  held  two  public 
hearings  and  more  than  50  stakeholder 
meetings.  Environmental  groups, 
industry,  and  State,  local,  and  Federal 
agency  representatives  participated  in 
these  many  discussions. 

In  May  2001.  President  Bush's 
National  Energy  Policy  Development 
Group  issued  findings  and  key 
recommendations  for  a  National  Energy 
Policy.  This  document  included 
numerous  recommendations  for  action, 
including  a  recommendation  that  the 
EPA  Administrator,  in  consultation  with 
the  Secretary  of  Energy  and  other 
relevant  agencies,  review  NSR 
regulations,  including  administrative 
interpretation  and  implementation.  The 
recommendation  requested  that  we 
issue  a  report  to  the  President  on  the 
impact  of  the  regulations  on  investment 
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in  new  utility  and  refinery  generation 
capacity,  energy  efficiency,  and 
environmental  protection 

In  response,  in  June  2001,  we  issued 
d  background  paper  giving  an  overview 
of  the  N.SR  program  This  paper  is 
avadable  on  the  Internet  at  bttp:// 
ifwM't'pa  gov/air/nsr-rpvipw, 
background.html  We  solicited  public 
comments  on  the  background  paper  and 
other  information  relevant  to  the  New 
Source  Review  90-day  Review  and 
Report  to  the  President   During  our 
review  of  the  NSR  program,  we  met 
with  more  than  100  groups,  held  four 
public  meetings  around  the  country. 
and  received  more  than  130,000  written 
comments.  Our  report  to  the  President 
and  our  recommendation.s  in  response 
to  the  energy  policy  were  issued  on  lune 
13.  2002   A  copy  of  this  information  is 
available  at  htip://w\^-v^. epa.gov/air/nsr- 
review/.  We  expect  that  our 
recommendations  in  response  to  the 
energy  policv  will  be  reflected  in  the 
future  in  various  programs  and 
regulatory  actions  Today's  actions 
implement  se\eral  of  those 
OH  ommendatinns. 

Today,  we  are  finalizing  five  actions 
that  we  previously  proposed  in  1996 
(three  of  which  were  re-notired  in  the 
1998  NOA).  We  are  not  taking  final 
action  on  any  of  the  remaining  issues  in 
the  1996  proposal  at  this  time.  We  have 
not  decided  what  final  action  we  will 
take  on  those  issues. 

C.  Overview  of  Final  Actions 

Today  we  are  taking  final  action  on 
five  changes  to  the  NSR  program  that 
will  reduce  burden,  maximize  operating 
flexihihtv,  improve  environmental 
quality,  provide  additional  certainty, 
and  promote  administrative  efficiency. 
These  elements  include  baseline  actual 
emissions,  actual-to-projected-actual 
emissions  methodology.  PALs.  Clean 
Units,  and  PCPs.  We  are  also  codif>'ing 
our  longstanding  policy  regarding  the 
calculation  of  baseline  emissions  for 
KUSCUs.  In  addition,  we  are  responding 
t(j  comments  we  received  on  a  proposal 
to  adopt  a  methodology,  developed  by 
the  American  Chemi.strv  Council 
(formerly  known  as  the  Chemical 
Manufacturers  Association  (CMA))  and 
other  industry  petitioners,  to  determine 
whether  a  source  has  undertaken  a 
modification  based  on  its  potential 
emissions.  We  are  including  a  new 
section  in  today's  final  rules  that 
outlines  how  a  major  modification  is 
determined  under  the  various  major 
NSR  applicability  options  and  clarifies 
where  vnu  will  find  the  provisions  in 
our  rev  iM<i  rules.  Finally,  we  have 
( ixlifii  li  a  new  definition  of  "regulated 
N.SK  pnllutant"  that  clarifies  which 


pollutants  are  regulated  under  the  Act 

for  purposes  of  major  NSR. 

Tnis  section  brief!\  introduces  each 
improvement  Detailed  discussions  of 
the  improvements  are  found  in  sections 
II  through  VII  of  this  preamble. 

1.  Determining  Whether  a  Proposed 
Modification  Results  in  a  Significant 
Emissions  Increase 

Today  we  are  finalizing  two  changes 
to  our  existing  ma)or  NSR  regulations 
that  will  affect  now  you  calculate 
emissions  increases  to  determine 
whether  physical  changes  or  changes  in 
the  method  of  operation  trigger  the 
rnapr  NSR  requirements.  First,  we  have 
a  new  procedure  for  determining 
"baseline  actual  emissions."  That  is.  the 
relevant  terminology  for  calculating  pre- 
change  emissions  for  most  applications 
IS  now  "baseline  actual  emissions" 
rather  than  "actual  emissions."  You 
may  use  any  consecutive  24-raonth 
period  in  the  past  10  years  to  determine 
your  baseline  actual  emissions.  Second, 
we  are  supplementing  the  existing 
actual-to-potential  applicability  test 
with  an  artual-to-projected-actual 
applicability  test  for  determining  if  a 
physical  or  (operational  change  at  an 
existing  emissions  unit  will  result  in  an 
emissions  increase.  Notwithstanding  the 
new  test,  you  will  still  have  the  ability 
to  conduct  an  actual-to-potential  type 
test  within  the  new  actual-to-projected- 
actual  applicability  test.  In  this  case. 
you  will  not  be  subject  to  recordkeeping 
requirements  that  are  being  established 
and  would  otherwise  apply  as  part  of 
the  new^  actual-to-projected  actual 
applicability  test. 

For  EUSGUs.  we  are  making  several 
changes  to  the  existing  procedures  and 
are  codifying  our  current  policy  for 
calculating  the  baseline  actual 
emissions  That  is.  the  baseline  actual 
emissions  for  EUSGUs  is  the  average 
rate,  in  tpy,  at  which  that  unit  actually 
emitted  the  pollutant  during  a  2-year 
(consecutive  24-month)  period  within 
the  5-year  period  immediately 
preceding  when  the  owner  or  operator 
begins  actual  construction.  We  are  also 
retaining  the  option  that  allows  the  use 
of  a  different  time  period  if  the 
reviewing  authority  determines  it  is 
more  representati\e  of  nnr.mal  source 
operation. 

2.  CMA  Exhibit  B 

As  described  in  section  I.C.I  above, 
we  have  decided  to  adopt  an  actual-to- 
projected-actual  methodology, 
combined  with  a  revised  process  to 
determine  baseline  emissions,  to  use  in 
determining  when  sources  are 
considered  to  have  made  a  modification 
and  are  thereby  subject  to  NSR.  We  are 


not  adopting  the  methodology  based  on 
potential  emissions  as  discussed  in  the 
CMA  Exhibit  B  proposal.  See  section  in 
of  this  preamble  for  a  discussion  of  the 
comments  we  received  on  this  proposal 
and  our  responses. 

3.  Plantwide  Applicability  Limitations 

A  PAL  is  a  voluntary  option  that  will 
provide  you  with  the  ability  to  manage 
facility-wide  emissions  without 
triggering  major  NSR  review,  We  believe 
that  the  added  flexibility  provided 
under  a  PAL  will  facilitate  your  ability 
to  respond  rapidly  to  changing  market 
conditions  while  enhancing  the 
environmental  protection  afforded 
imder  the  program. 

Today  we  are  promulgating  a  PAL 
based  on  plantwide  actual  emissions.  If 
you  keep  the  emissions  from  your 
facility  below  a  plantwide  actual 
emissions  cap  (that  is.  an  actuals  PAL), 
then  these  regulations  will  allow  you  to 
avoid  the  major  NSR  permitting  process 
when  you  make  alterations  to  the 
facility  or  individual  emissions  units.  In 
return  for  this  flexibility,  you  must 
monitor  emissions  from  all  of  your 
emissions  units  under  the  PAL.  The 
benefit  to  you  is  that  you  can  alter  your 
facility  without  first  obtaining  a  Federal 
NSR  permit  or  going  through  a  netting 
review,  A  PAL  will  allow  you  to  make 
changes  quickly  at  your  facility.  If  you 
are  willing  to  undertake  the  necessary' 
recordkeeping,  monitoring,  and 
reporting,  a  PAL  offers  you  flexibility 
and  regulatory  certainty. 

4.  Clean  Units 

We  are  promulgating  a  new  type  of 
applicability  test  for  emissions  units 
that  are  designated  as  Clean  Units.  The 
new  applic:abilit^•  test  recognizes  that 
when  you  go  through  major  NSR  review 
and  install  BACT  or  LAER.  you  may 
make  any  changes  to  the  Clean  Unit 
without  triggering  an  additional  major 
NSR  review,  if  the  project  at  a  Clean 
Unit  does  not  cause  the  need  for  a 
change  in  the  emission  limitations  or 
work  practice  requirements  in  the 
permit  for  the  unit  that  were  adopted  in 
conjunction  with  BACT  or  LAER  and 
the  project  would  not  alter  any  physical 
or  operational  characteristics  that 
formed  the  basis  for  the  BACT  or  LAER 
determination.  If  the  project  causes  the 
need  for  a  change  in  the  emission 
limitations  or  work  practice 
requirements  in  the  permit  for  the  unit 
adopted  in  conjunction  with  BACT  or 
LAER  or  would  alter  any  physical  or 
operational  characteristics  that  formed 
the  basis  for  the  BACT  or  LAER 
determination,  you  lose  Clean  Unit 
status.  You  may  still  proceed  with  the 
project  without  triggering  major  NSR 


•Ol'HI 


K'.l.T.il   K.-ijist.M    Vol,  67.  No.  251/TuesdH\ 


lii.'i    n    jooj   KiiU's 


Ke'i^ul.tliiin 


review,  if  the  increase  is  not  <« 
signiHcant  net  emissions  increase. 
Emissions  units  that  have  not  been 
through  major  NSR  may  still  qualify  for 
Clean  Unit  status  if  they  demonstrate 
that  the  emissions  control  level  is 
comparable  to  BACTT  or  LAER.  Clean 
Unit  status  will  be  valid  for  up  to  a  10- 
year  period.  The  new  applicabilitv  test 
does  not  exclude  consideration  oi 
physical  changes  or  changes  in  the 
method  of  operation  of  Clean  Units  from 
major  NSR.  but  rather  changes  the  way 
emissions  increases  are  calculated  for 
these  changes.  This  new  applicability 
test  therefore  protet:ts  air  quality,  creates 
incentives  for  sources  to  install  state-of- 
the-art  controls,  provides  flexibility  for 
sources,  and  promotes  administrative 
efficiency. 

5.  Pollution  Control  Projects 

Today's  rule  contains  a  new  list  of 
environmentally  beneficial  technologies 
that  qualify  as  PCPs  for  all  types  of 
sources.  Installation  of  a  PCP  is  not 
subject  to  the  major  modification 
provisions.  An  owner  or  operator 
installing  a  listed  PCP  automatically 
qualifies  for  the  exclusion  if  there  is  no 
adverse  air  quality  impact — that  is,  if  it 
will  not  cause  or  contribute  to  a 
violation  of  NAAQS  or  PSD  increment, 
or  adversely  impact  an  AQRV  (such  as 
visibility)  that  has  been  identified  for  a 
Federal  Class  I  area  by  a  Federal  Land 
Manager  (FLM)  and  for  which 
information  is  available  to  the  general 
public.  The  PCPs  that  are  not  listed  in 
todays  rules  may  also  qualify  for  the 
PCP  Exclusion  if  the  reviewing 
authority  determines  on  a  case-specific 
basis  that  a  non-listed  PCP  is 
environmentally  beneficial  when  used 
for  a  particular  application.  Also,  in  the 
future,  we  may  add  to  the  listed  PCPs 
through  a  rulemaking  that  provides  for 
public  notice  and  opportunity  for 
comment.  The  PCP  Exclusion  allows 
sources  to  install  emissions  controls  that 
are  known  to  be  environmentally 
beneficial.  These  provisions  thus  offer 
Hexihility  while  improving  air  quality. 

6.  Major  NSR  Applicability 

We  have  briefly  described  the  new 
provisions  for  baseline  actual  emissions, 
actual-to-projected-actual  methodology. 
PALs.  and  Clean  Units.  Sections  II.  FV. 
and  V  describe  the  new  provisions  in 
detail.  These  provisions  offer  major  new 
changes  to  NSR  applicability,  especially 
regarding  how  a  major  modification  is 
determined.  The  major  NSR 
applicability  provisions  have  developed 
over  time  and  therefore  have  been 
added  to  the  NSR  rules  in  a  piecemeal 
fashion.  In  today's  final  rules  we  are 
including  a  new  section  that  outlines 
how  a  major  modification  is  determined 


under  the  various  major  NSK 
applicability  options  and  clarifies  where 
you  will  find  the  provisions  in  our 
revised  rules.  For  each  applicability 
option,  we  describe  how  a  major 
modification  is  determined  in  detail. 
You'll  find  this  new  applicability 
"roadmap"  in  §§  51.165(a)(2). 
51.166(a)(7),  and  52.21(a)(2).  To 
summarize,  the  various  provisions  for 
major  modifications  are  now  as  follows. 

•  Actual-to-projected-actual 
applicability  test  for  all  existing 
emissions  units.  (Including  an  actual-to- 
potential  option) 

•  Actual-to-potential  test  for  any  new 

unit,  including  EUSGUs. 

•  The  Clean  Unit  Test  for  existing 
emissions  units  with  Clean  Unit  status. 

•  The  hybrid  test  for  modifications 
with  multiple  types  of  emissions  units. 
(Used  when  a  physical  or  operational 
change  affects  a  combination  of  more 
than  one  type  of  unit.) 

We  describe  actuals  PALs.  which  are 
an  alternative  way  of  complying  with 
major  NSR,  in  section  IV  of  this 
preamble.  If  you  have  a  PAL,  as  long  as 
you  are  complying  with  the  PAL 
requirements,  any  physical  or 
operational  changes  are  not  major 

modifications. 

We  have  revised  the  definition  of 
major  modification  to  clarify  what  has 
always  been  our  policy — that 
determining  whether  a  major 
modification  has  occurred  is  a  two-step 
process.  The  new  definition  of  major 
modification  is  "any  physical  change  in 
or  change  in  the  method  of  operation  of 
a  major  stationary  source  that  would 
result  in:  (1)  A  significant  emissions 
increase  of  a  regulated  NSR  pollutant; 
and  (2)  a  significant  net  emissions 
increase  of  that  pollutant  from  the  major 
stationary  source."  We  have  also  revised 
the  definitions  of  actual  emissions, 
emissions  unit,  net  emissions  increase, 
and  construction.  We  have  deleted  the 
word  "actual"  as  related  to  emissions 
from  the  definition  of  "construction." 
This  change  was  necessary  because  of 
how  the  definition  of  "actual 
emissions"  is  used  in  the  final  rule,  but 
the  deletion  is  not  intended  to  change 
any  meaning  in  the  term  "construction." 
We  have  added  new  definitions  for 
baseline  actual  emissions,  projected 
actual  emissions,  project,  and 
significant  emissions  increase.  These 
revisions  and  additions  implement  our 
new  provisions  for  major  modifications 
under  the  actual-to-projected-actual 
applicability  test,  actual-to-potential 
test.  Clean  Unit  Test,  and  hybrid  test. 
You  will  find  a  complete  discussion  of 
the  Clean  Unit  Test,  including  how 
modifications  to  Clean  Units  are  treated, 
in  section  V  of  this  preamble.  The  other 
tests  are  discussed  in  section  II. 


.\i,tu.il  emissions,"  as  the  term  has 
been  historically  applied,  will  still  be 
used  to  determine  air  quality  impacts 
(for  example,  compliance  with  NAAQS, 
PSD  increments,  and  AQRVs)  and  to 
compute  the  required  amount  of 
emissions  offsets. 

To  further  clarify  major  NSR 
applicabilitv  in  one  location,  we  have 
moved  §  51.'l66{i)(l)  through  (3)  and 
§52.21(i)(l)  through  (3)  into  the  new 
applicability  sections  at  §  51.166(a)(7) 
and  §  52.21(a)(2).  These  provisions 
clarify  that  you  must  obtain  a  permit 
before  you  begin  construction 
(including  for  major  modifications),  that 
the  provisions  apply  for  each  regulated 
NSR  pollutant  that  your  source  emits, 
and  that  the  provisions  apply  to  any 
source  located  in  the  area  designated  as 
attainment  or  unclassifiable  (for 
§§51.166  and  52.21). 

We  have  also  added  a  new  definition 
for  reviewing  authority  that  clarifies 
who  has  authority  to  implement  major 
NSR  programs.  Reviewing  authority 
means  the  State  air  pollution  control 
agency,  local  agency,  other  State  agency. 
Indian  tribe,  or  other  agency  authorized 
by  the  Administrator  to  carry  out  a 
permit  program  under  §§  51.165  and 
51.166,  or  the  Administrator  in  the  case 
of  EPA-implemented  permit  programs 
under  §52.21. 

7.  Enforcement 

As  noted  above,  today  we  are  taking 
final  action  on  five  changes  to  the  NSR 
program  that  create  alternative  means  of 
determining  NSR  applicability  for 
projects  that  begin  actual  construction 
after  these  provisions  become  effective 
in  your  jurisdiction.  If  you  are 
subsequently  determined  not  to  have 
met  any  of  the  obligations  of  these  new 
alternatives  (for  example,  failure  to  meet 
emissions  or  applicability  limits, 
properly  project  emissions,  and/or 
properly  implement  the  PCP  Exclusion 
or  Clean  Unit  Test),  you  will  be  subject 
to  any  applicable  enforcement 
provisions  (including  the  possibility  of 
citizens'  suits)  under  the  applicable 
sections  of  the  Act.  Sanctions  for 
violations  of  these  provisions  may 
include  monetary  penalties  of  up  to 
$27,500  per  day  of  violation,  as  well  as 
the  possibility  of  injunctive  relief, 
which  may  include  the  rtx}uirement  to 
install  air  pollution  controls. 

8.  Enforceability 

This  rule  uses  several  terms  related  to 
enforceability  of  particular  provisions. 
A  requirement  is  "legally  enforceable"  if 
some  authority  has  the  right  to  enforce 
the  restriction.  Practical  enforceability 
for  a  source-specific  permit  will  be 
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achieved  if  the  permit's  provisions 
specify:  (l)  A  technically-accurate 
limitation  and  the  portions  of  the  source 
sub)ect  to  the  limitation.  (2)  the  time 
period  for  the  limitation  (hourly,  daily. 
monthlv.  and  annual  limits  .such  as 
rolling  annual  limits);  and  (3)  the 
method  to  determine  compliance, 
including  appropriate  monitoring, 
recordkeeping,  and  reporting.  For  rules 
and  general  permits  that  apply  to 
categories  of  sources,  practicable 
enforceabilitv  additionally  require.s  that 
the  provisions:  (1)  Identify  the  types  or 
categories  of  sources  that  are  covered  by 
the  rule;  (2)  where  coverage  is  optional, 
provide  for  notice  to  the  permitting 
authority  of  the  source's  election  to  be 
covered  by  the  rule;  and  (3)  specify  the 
enforcement  consequences  relevant  to 
the  rule.'  "  "Enforceable  as  a  practical 
matter"  will  be  achieved  if  a 
requirement  is  both  legally  and 
practically  enforceable 

Note  that  we  continue  to  require 
offsets  to  be  federally  enforceable 
"Federal  enforceability  "  means  that  not 
only  is  a  requirement  practically 
enforceable,  as  described  above,  but  in 
addition,  "EPA  must  have  a  direct  right 
to  enforce  restrictions  and  limitations 
imposed  on  a  source  to  limit  its 
exposure  to  Act  programs.""  Also  note 
that,  for  computing  baseline  actual 
emissions  for  use  in  determining  major 
N.SK  applicability  or  for  establishing  a 
PAL.  you  must  consider  "iegallv 
enforceable"  requirements.  A 
requirement  will  be  legally  enforceable 
if  the  .Administrator.  State,  local  or 
tribal  air  pollution  control  agency  has 
the  authority  to  enforce  the  requirement 
irrespective  of  its  practical 
enforceability. 

In  our  existing  regulations  that  are 
unamended  by  today's  action,  the  term 
"federally  enforceability"  still  appears. 
In  1995,  the  court  in  Chemica} 
Manufacturers  Assn  v.  EPA  remanded 
the  definition  of  PTE  in  the  major  NSR 
program  to  EPA.  No.  8»-1514  (D.C.  Cir. 
Sept.  150  1995).  Because  the  court 
vacated  the  requirements  in  the 
nationwide  rules,  the  term  lederal 


'  See  memorandum,  "Release  of  Interim  Policy  on 
Federal  Enforceability  of  Limitations  on  Potential  to 
Emit."  signed  by  John  Seifz  and  Robert  Van 
Heuvelen.  Ian.  22.  1996  at  5-6  and  Attachment  4.  • 
available  on  the  Web  as  http://www.epa.gov/ 
rgytgmj/programs/artd/air/titleS/tSmemos/ 
potloemi.pdf.  More  detailed  guidance  on  practical 
enforceability  is  contained  in  the  memorandum. 

•  The  Agency  has  frequently  used  the  terra 
"practicably  enforceable"  and  "practical 
enforceability."  interchangeably.  There  is  no 
difference  in  the  meaning  of  these  terms. 

'  See  generally  memorandum,  "Options  for 
Limiting  the  Potential  to  Emit  (PTE)  of  a  Stationary 
Sourt»  Under  Section  1 1 2  and  Title  V  of  the  Clean 
Air  Act,"  signed  by  John  Seitz  and  Robert  Van 
Heuvelen,  Jan.  25,  1995,  at  2-3. 


enforceability  as  it  relates  to  PTE  is  not 
in  effect  (pending  final  rule  making  by 
the  Agency)  m  the  Federal  rules.  The 
decision,  however,  did  not  address  the 
term  "federally  enforceable"  as  used  in 
SIPs,  because  that  issue  was  not  before 
the  court 

II.  Revisions  to  the  Method  for 
Determining  WTiether  a  Proposed 
Modification  Results  in  a  Significant 
Emissions  Increase 

A  Introduction 

Today  we  are  finalizing  two  sets  of 
amendments  to  our  existing  major  NSR 
regulations  that  provide  another  way  in 
which  vou  may  calculate  emissions 
increases  to  determine  whether  certain 
types  of  physical  changes  or  changes  in 
the  method  of  operation  (physical  or 
operational  changes)  of  an  existing 
emissions  unit  trigger  the  ma)or  NSR 
requirements  "'  The  first  set  of 
amendments  relates  to  the  way  in  which 
vou  will  determine  your  baseline  actual 
emissions  for  such  emissions  units  m 
accordance  with  a  new  definition  of 
"baseline  actual  emissions. '   See.  for 
example,  new  §  52.21(b)(48).  We  will  be 
allowing  vou  to  use  any  consecutive  24- 
month  period  during  the  10-year  period 
prior  to  the  change  to  determine  your 
baseline  actual  emissions  for  existing 
emissions  units  (other  than  EUSGUs). 
The  second  set  of  amendments  replaces 
the  existing  actual-lo-potential  and 
actual-to-representative-actual-annual 
emissions  applicability  tests  for  existing 
emissions  units  (including  EUSGUs) 
with  an  actual-to-projected-actual 
applicability  test  for  determining  if  a 
physical  or  operational  change  will 
result  in  an  emissions  increase  at  such 
units.  (Notwithstanding  this  new  test, 
the  actual-to-potential  methodology  is 
still  available  at  your  option  under  the 
new  applicability  tests.)  The  new 
procedure  for  determining  your  pre- 
change  baseline  actual  emissions  will 
not  apply  to  EUSGUs. ^ '  Instead,  for 


■"By  definition,  the  modification  of  an  existing 
source  is  potentially  subject  to  major  NSR  only  if 
that  existing  source  is  "major."  In  addition,  when 
an  existing  "minor"  source  makes  a  physical  or 
operational  change  that  by  itself  is  major,  that 
change  constitutes  a  major  stationary  source  that  is 
subject  to  major  NSR.  See.  for  example, 
!» 52.21(b)(1)(c). 

' '  For  NSR  purposes,  the  definition  of  "electric 
utility  steam  generating  unit"  means  any  steam 
electric  generating  unit  that  is  constructed  for  the 
purpose  of  supplying  more  than  one-third  of  its 
potential  electric  output  capacity  and  more  than  25 
MW  electrical  output  to  any  utility  power 
distribution  system  for  sale.  Any  steam  supplied  to 
a  steam  distribution  system  for  the  purpose  of 
providing  steam  to  a  steam  electric  generator  that 
would  produce  electrical  energy  for  sale  is  also 
considered  in  determining  the  electrical  energy 
output  capacity  of  the  affected  facility.  See,  for 
example,  §  52.21(b)(31).  Reference  in  this  notice  to 


EUSGUs  we  are  retaining  the  existing 
procedures  for  determining  the  baseline 
actual  emissions. 1^  See,  for  example, 
existing  §  52. 2lfb)(33).  We  are  also 
affirming  our  current  method  used  for 
calculating  the  baseline  actual 
emissions  for  EUSGUs  (allowing  any 
consecutive  2  years  in  the  past  5  years, 
or  another  more  representative  period) 
by  codifying  it  in  the  NSR  regulations. 
See.  for  example,  new  §  52.2l(b)(48). 

For  existing  emissions  units  other 
than  EUSGUs,  the  changes  we  are 
making  to  the  method  for  calculating  a 
unit's  baseline  actual  emissions  will 
apply  only  for  the  following  three 
purposes. 

•  For  modifications,  to  determine  a 
modified  unit's  pre-change  baseline 
actual  emissions  as  part  of  the  new 
actual-to-projected-actual  applicability 
test. 

•  For  netting,  to  determine  the  pre- 
change  baseline  actual  emissions  of  an 
emissions  unit  that  undervk'ent  a 
physic:al  or  operational  change  within 
the  contemporaneous  period. 

•  For  PALs,  to  establish  the  PAL 
emissions  cap. 

Today's  new  procedures  for 
calculating  baseline  actual  emissions 
and  for  the  actual-to-projected-actual 
applicability  test  should  not  be  used 
when  determining  a  source's  actual 
emissions  on  a  particular  date  as  may  be 
used  for  other  NSR-related 
requirements.  Such  requirements 
include,  but  are  not  limited  to,  air 
quality  impacts  analyses  (for  example, 
compliance  with  NAlAQS,  PSD 
increments,  and  AQRVs)  and  computing 
the  required  amount  of  emissions 
offsets.  For  each  of  these  requirements, 
the  existing  definition  of  "actual 
emissions"  continues  to  apply.  This  is 
discussed  in  greater  detail  in  section 
I1.D.9. 

We  believe  that  these  changes  will 
greatly  improve  the  major  NSR  program 
by  responding  to  industry  concerns  with 
our  existing  methodology  without 
compromising  air  quality.  One  common 
complaint  about  the  current  emissions 
baseline  process  is  that  you  have  a 
limited  ability  to  consider  the 
operational  fluctuations  associated  with 
normal  business  cycles  when 
establishing  baseline  actual  emissions 
unless  your  reviewing  authority  agrees 
that  another  period  is  "more 
representative  of  normal  source 


utilitv  units  is  meant  to  include  all  eroissions  units 
covered  by  this  definiUon. 

12  We  promulgated  special  applicability  rules  for 
physical  and  operational  changes  at  EUSGUs  in 
1992.  See  57  FR  32314  (}uly  21,  1992) 
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operation."  ' '  By  extending  the  time 
period  from  which  you  may  establish 
your  baseline  actual  emissions,  the  new 
procedures  should  reflect  the  emissions 
levels  that  occur  during  a  normal 
business  cycle,  without  requiring  you  to 
demonstrate  to  your  reviewing  authority 
that  another  period  is  "more 
representative  of  normal  source 
operations." 

Commenters  also  believe  that  the 
current  methodology  requires  many 
changes  made  to  existing  equipment  to 
go  through  major  NSR.  without  taking 
into  acc:ount  operating  history,  even 
when  such  changes  will  not  result  in 
increased  pollution  to  the  environment. 
Our  new  applicability  requirements 
address  these  commenters"  concerns 
and  will  focus  limited  resources  more 
effectively. 

We  are  also  modifying  the  way  you 
may  determine  whether  emissions  at 
existing  units  (including  EUSGlJs)  will 
increase,  by  allowing  you  to  use 
projected  actual  emissions  for  purposes 
of  this  determination.  Under  this 
approach,  in  ciniumstances  where  there 
is  a  reasonable  possibility  that  a  project 
that  is  not  part  of  a  major  modification 
may  result  in  a  significant  increase  of  a 
regulated  NSR  pollutant,  before 
beginning  actual  construction,  you  may 
choose  to  make  and  record  a  projection 
of  post-change  emissions  of  that 
pollutant  from  changed  units.'* 

To  make  this  projection,  you  must  use 
the  maximum  annual  rate  at  which  the 
changed  units  are  projected  to  emit  the 
pollutant  in  any  of  the  5  calendar  years 
following  the  time  the  unit  resumes 
regular  operations  after  the  project  (or 
10  years  if  the  project  increases  the 
unit's  design  capacity  or  potential  to 
emit  the  regulated  NSR  pollutant).  You 
then  use  these  projections  to  calculate 
whether  the  project  will  result  in  a 
significant  emissions  increase.  In 
making  this  calculation,  you  could 
exclude  any  emissions  that  the  unit 
could  have  accommodated  before  the 
change  and  that  are  unrelated  to  the 


'  'The  definition  of  "artuai  emissions"  requires 
thai  a  unit's  actual  emissions  lie  liased  on  a 
consecutive  24-month  period  immediately 
preceding  the  particular  change.  Al.so.  however,  it 
dire<:ts  the  reviewing  authority  to  allow  the  use  of 
another  time  period  upon  a  determination  that  it  is 
more  representative.  This  procedure  continues  to  be 
appropriate  under  the  pre-existing  regulation  and 
for  other  NSR  purposes,  such  as  determining  a 
source's  ambient  impact  against  the  PSD 
increments,  and  we  continue  to  require  its  use  for 
such  purposes. 

■*  Note  that  we  plan,  in  the  near  future,  to  issue 
a  Notice  of  Proposed  Rulemaking  that  will  addrvss 
the  issue  of  "debottleneclung."  In  today's 
rulemaking,  we  do  not  mtend  to  change  current 
requirements  related  to  "debottlenecking."  Use  of 
the  term  "changed  unit  "  should  not  be  interpreted 
as  a  change  to  those  requirements. 


project.  You  could  also  exclude 
emissions  resulting  from  increased 
utilization  due  to  demand  growth  that 
the  unit  could  have  accommodated 
before  the  change. 

With  respect  to  the  covered  changes, 
if  you  use  this  procedure,  you  are 
required  to  track  post-change  annual 
emissions  of  the  units  in  tpy  for  the  next 
5  years  (or  10  years  if  the  project 
increases  the  unit's  design  capacity  or 
potential  to  emit  the  regulated  NSR 
pollutant).  At  the  end  of  each  year,  if 
post-change  annual  emissions  exceed 
the  baseline  actual  emissions  by  a 
significant  amount,  and  differ  from  your 
projections,  you  must  submit  a  report  to 
the  reviewing  authority  with  that 
information  within  60  days  after  the  end 
of  the  year. 

Instead  of  relying  on  projected  actual 
emissions,  you  may  instead  elect  to  use 
the  unit's  PTE,  in  tpy.  In  that  case,  you 
need  not  track  or  report  post-change 
emissions. 

We  are  also  revising  the  procedures 
for  projecting  future  emissions  for 
EUSGUs  to  conform  with  these  new 
procedures  and  consolidate  the  EUSGU 
and  non-EUSGU  procedures  into  a 
single  set  of  provisions.  As  a  result  of 
our  1992  rulemaking.  EUSGUs  have 
available  to  them  a  similar  set  of 
procedures.  We  believe  the  procedures 
we  are  implementing  for  other  units 
represent  a  sensible  refinement  of  the 
rules  we  promulgated  in  1992  and  that 
we  should  make  these  procedures 
available  to  all  existing  units.  We  do, 
however,  impose  two  requirements  on 
EUSGUs  beyond  those  we  impose  on 
other  units.  First,  with  respect  to 
covered  projects,  EUSGUs  that  project 
post-change  emissions  will  have  to 
submit  a  copy  of  their  projections  to 
their  reviewing  authority  before 
beginning  actual  construction.  You  will 
not  be  required  to  obtain  any  kind  of 
determination  from  the  reviewing 
authority  before  proceeding  with 
construction.  Second,  we  are  requiring 
that  if  you  project  post-change 
emissions  for  your  EUSGUs.  you  must 
send  a  copy  of  your  tracked  emissions 
to  your  reviewing  authority,  without 
regard  to  whether  these  emissions  have 
increased  by  a  significant  amount  or 
exceed  your  projections.  The  effect  of 
this  consolidation  is  that  we  make 
minor  changes  to  the  existing 
procedures  for  EUSGUs.  For  example, 
you  must  project  emissions  for  EUSGUs 
on  a  12-month  basis,  rather  than  the 
current  approach  of  projecting  average 
annual  emissions  for  the  2  years 
immediately  following  the  change.  Also, 
you  need  only  make  and  report  a 
projection  for  EUSGUs  when  there  is  a 
reasonable  possibility  that  the  given 


project  may  result  in  a  significant 
emissions  increase. 

By  allowing  you  to  use  today's  new 
version  of  the  actual-to-projected-actual 
applicability  test  to  evaluate  modified 
existing  emissions  units,  we  expect  that 
fewer  projects  will  trigger  the  major 
NSR  permitting  requirements. 
Nonetheless,  we  believe  that  the 
environment  will  not  be  adversely 
affected  by  these  changes  and  in  some 
respects  will  benefit  from  these  changes. 
The  new  test  will  remove  disincentives 
that  discourage  sources  from  making  the 
types  of  changes  that  improve  operating 
efficiency,  implement  pollution 
prevention  projects,  and  result  in  other 
environmentally  beneficial  changes. 
Moreover,  the  end  result  is  that  State 
and  local  reviewing  authorities  can 
appropriately  focus  their  limited 
resources  on  those  activities  that  could 
cause  real  and  significant  increases  in 
pollution. 

In  addition,  today's  changes  provide 
benefits  to  the  public  and  the 
environment  through  the  improved 
recordkeeping  and  reporting 
requirements  as  discussed  above.  We 
believe  that  these  added  recordkeeping 
and  reporting  measures  will  provide  the 
information  necessary  for  reviewing 
authorities  to  assure  that  such  changes 
are  made  consistent  with  the  CAA 
requirements.  The  new  rule  also  does 
not  affect  the  way  in  which  a  source's 
ambient  air  quality  impacts  are 
evaluated.  Altogether,  we  believe  that 
today's  regulatory  amendments  focus  on 
the  types  of  changes  occurring  at 
existing  emissions  units  that  are  more 
likely  to  result  in  significant 
contributions  to  air  pollution. 

B.  What  We  Proposed  and  How  Today's 
Action  Compares 

1,  July  23.  1996  Notice  of  Proposed 
Rulemaking  (NPRM) 

In  1996.  we  proposed  to  amend  the 
NSR  rules  to  allow  States  to  use.  among 
other  things,  a  new  test  as  an  alternative 
to  the  actual-to-potential  test  for 
determining  the  applicability  of  the  NSR 
requirements  when  you  wish  to  make 
modifications  at  an  existing  major 
stationary  source.  The  proposed  test  was 
intended  to  apply  exclusively  to 
modifications  of  existing  emissions 
units  at  major  stationary  sources — not  to 
new  emissions  units.  As  described  more 
completely  below,  the  proposed  test 
involved  chang*'^  u,  Un   piK  .  ilures  for 
calculating  an  eiiii>M   II-   uu!  ^  pre- 
change  (baseline)  actual  emissions  and 
post-change  (future)  actual  emissions 
The  method  would  have  also  required 
you  to  monitor  and  report  future 
emissions  from  certain  modified 
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emissions  units,  based  on  the 
monitoring  and  reporting  requirements 
adopted  under  the  \VEP(  O 
ameniimf^nt.- 

Baseline  actual  emissions.  In  our  1996 
NPRM.  we  proposed  to  change  the 
definition  of  baseline  emissions  from 
the  average  annual  rate  of  actual 
emissions  during  the  2-year  period 
preceding  the  date  of  the  modification 
to  the  annual  rate  associated  with  the 
highest  level  of  utilization  from  any 
consecutive  12-month  period  during  the 
10-year  period  preceding  the  date  of  the 
modification,  adjusted  for  any  more 
stringent  limits  that  may  have  been 
imposed  since  the  end  of  the  12-month 
period  selected.  The  proposed  method 
was  intended  to  be  used  for  calculating 
baseline  actual  emissions  for  an\ 
existing  emissions  unit,  including 
EUSGUs,  by  replacing  both  the  original 
method  (that  was  part  of  the  actual-to- 
potential  test)  and  the  2-in-5-years 
method  (as  adopted  under  the  WEPCO 
for  modified  EUSGUs). 

As  indicated  above,  the  proposed 
procedure  also  would  have  required  you 
to  take  into  account  any  legally 
enforceable  constraints  imposed  on  the 
facility  since  the  selected  12-month  time 
frame,  and  currently  in  effect.  Thus,  you 
would  generalh  have  been  required  to 
calculate  the  modified  emissions  unit's 
baseline  actual  emissions  by  using  the 
appropriate  utilization  level  from  the 
selected  12-month  period,  in 
combination  with  the  emissions  unit's 
current  enforceable  emission  factors. 
Such  enforceable  emission  factors 
would  have  included  current  Federal 
and  State  limits,  such  as  RACT 
(Reasonably  Available  Control 
Technology).  MACT  (Maximum 
Achievable  Control  Technology') .  BACT. 
LAER,  and  New  Source  Performance 
Standards  (NSPS).  as  well  as 
enforceable  limits  resulting  from  any 
voluntary  reductions  you  may  have 
taken  (for  example,  for  netting,  offsets, 
or  Emission  Reduction  Credits  (ERCs)). 
Also,  you  would  have  had  to  consider 
any  operational  constraints  that  are 
enforceable,  such  as  production  limits, 
fuel  use  limits,  or  limits  to  the  number 
of  hours  per  day  or  days  per  year  at 
which  the  unit  modified,  or  affected  by 
such  modification,  could  operate 

Finally,  we  indicated  that  it  was  not 
our  intent  to  extend  the  5-year 
contemporaneous  period  (for 
considering  creditable  emissions 
increases  and  decreases  as  part  of  the 
netting  calculus),  even  if  we  established 
a  10-year  baseline  look  back  period. 

Post-change  actual  pmissions.  In  the 
1996  proposal,  we  proposed  to  extend 
the  availability  of  the  actual-to-future- 
actual  emissions  method,  established 


under  the  WEPCO  amendments 
exclusively  for  EUSGUs.  to  predict  the 
future  actual  emissions  from  any 
emissions  unit  undergoing  a  physical  or 
operational  change.  Thus,  we  proposed 
extending  availability  of  the  definition 
of  "representative  actual  annual 
emissions"  to  all  emissions  units 
undergoing  a  physical  or  operational 
change.  This  definition  would  have 
provided  the  basis  for  you  to  project  an 
emissions  unit's  future  actual  emissions, 
excluding  any  emissions  increases 
caused  by  demand  growth  or  other 
independent  factors,  when  determining 
whether  the  change  at  issue  will 
increase  emissions  over  the  baseline 
levels.'^ 

The  proposal  also  retained  the 
WEPCO  provision  requiring  that,  for  any 
modified  emissions  unit  using  the 
actual-to-future-actual  test,  you  must 
submit  annually  for  5  years  after  the 
change  sufficient  records  to  demonstrate 
that  the  change  has  not  resulted  in  a 
significant  emissions  increase  over  the 
baseline  levels.  As  a  safeguard,  the 
WEPCO  rule  also  provides  that  this 
tracking  period  could  be  extended  to  10 
years  when  the  reviewing  authority  is 
concerned  that  the  first  5  years  will  not 
be  representative  of  normal  source 
operation.  We  sought  comments  on 
numerous  issues,  including  whether  any 
changes  should  be  made  to  the  5-year 
tracking  requirement  or  to  the  demand 
growth  exclusion  in  the  event  that  we 
decided  to  broaden  use  of  the  actual-to- 
future-actual  test  for  modifications  to 
any  existing  emissions  unit. 

2.  July  24,  1998  Notice  of  Availability 

In  1998,  we  announced  that 
comments  received  on  the  1996 
proposal  and  changed  circumstances 
had  caused  us  to  ask  whether  we  should 
reconsider  some  of  the  aspects  of  the 
proposed  changes  to  the  "major 
modification"  applicability  test.  The 
1998  NOA  set  forth  for  public  comment 
an  additional  applicability  test.  In  brief, 
the  alternative  presented  for  additional 
comment  would  have:  (1)  Retained  the 
actual-to-future-actual  test  for  EUSGUs 
and  applied  it  to  all  source  categories; 
(2j  made  binding  for  a  10-year  period 
the  emissions  levels  used  in  projecting 
future  actual  emissions  following  the 
modification  for  all  source  categories; 
and  (3)  eliminated  the  demand  growth 
exclusion  for  calculating  a  modified 
emissions  unit's  future  actual  emissions. 

Consistent  with  the  1996  NPRM,  this 
alternative  methodology  would  have 


' '■  This  method,  as  well  as  the  W^EPCX) 
amendments  as  a  whole,  was  limited  to 
modifications  of  existing  EUSGUs  and  did  not 
apply  to  the  addition  of  a  new  emissions  unit  or  the 
replacement  of  an  existing  unit. 


applied  to  any  existing  emissions  unit  at 
a  major  stationar>'  source  for  which  you 
might  plan  a  non-routine  physical  or 
operational  change.  The  methodology 
would  have  required  you  first  to 
determine  which  emissions  units  were 
being  changed,  or  were  affected  by  the 
change,  then  to  calculate  those  units' 
baseline  actual  emissions  based  on  the 
highest  consecutive  12  months  of  source 
operation  during  the  past  10  years, 
adjusted  to  reflect  current  emission 
factors. 

The  second  step  involved  the  forecast 
of  future  emissions  resulting  from  the 
physical  or  operational  change.  Under 
this  calculation  of  future  actual 
emissions,  one  would  not  have  been 
allowed  to  exclude  predicted  capacity 
utilization  increases  that  were  due  to 
demand  growth.  If  the  difference 
between  the  pre-change  and  post-change 
actual  emissions  equaled  or  exceeded 
the  significant  emissions  rate  defined 
for  a  particular  pollutant,  major  NSR 
would  have  been  triggered  (unless  you 
took  enforceable  limits  to  keep  the 
increase  below  significant  levels  or  were 
otherwise  able  to  net  out  of  review  using 
creditable,  contemporaneous  emissions 
increases  and  decreases  occurring  at 
your  facility).  If  the  difference  between 
baseline  and  future  actual  emissions  did 
not  exceed  the  applicable  significant 
emissions  rate,  your  facility  would  not 
be  subject  to  major  NSR,  but  you  would 
have  been  required  to  accept  a 
temporary'  emissions  cap  based  on  the 
predicted  future  actual  emissions  for 
each  affected  pollutant  at  the  emissions 
units  being  modified  or  affected  by  the 
modification. 

The  temporary  cap  would  have 
become  an  enforceable  condition  of  a 
preconstruction  permit.  Also,  the  sole 
purpose  of  the  temporary  cap  would 
have  been  to  make  sure  that  the  physical 
or  operational  change  did  not  result  in 
a  significant  emissions  increase,  and  the 
cap  would  have  applied  to  those 
emissions  units  for  at  least  10  years  after 
the  changes  were  completed.  You  would 
also  have  been  required  to  supply 
information  annually  to  demonstrate 
that  the  future  actual  emissions  did  not 
exceed  the  applicable  emissions  caps 
during  the  10-year  period  following  the 
modification. 

3.  Summary  of  Major  Changes  in  the 
Final  Rule 

Today's  action  amends  the  existing 
NSR  regulations  to  provide  you  with  a 
common  applicability  test  for  all 
existing  emissions  units — the  actual-to- 
projected-actual  applicability  test.  This 
test  has  changed  in  some  ways  from 
both  the  1996  NPRM  and  the  1998  NOA 
As  described  in  greater  detail  in  sections 


80194  hcderal   Ke^ister / Vol.  67.  No.  251 /Tuesday.  December    U     im2    Ruh's  and  Rt'K"ldti(uis 


II. C  diid  11. U  below,  the  key  lealures  ol 
the  methodology  are  as  follows. 

•  If  you  are  an  existing  emissions  unit 
(other  than  an  EUSGU).  you  will 
determine  the  pre-change  (baseline) 
actual  emissions  by  calculating  an 
average  annual  emissions  rate,  in  tpy. 
using  any  consecutive  24  months  during 
the  10-year  period  immediately 
preceding  the  change.  This  rate  must  be 
adjusted  downward  to  reflect  any 
legally  enforceable  emission  limitations 
imposed  after  the  selected  baseline 
period. 

•  We  are  codifying  the  "2-in-5-years" 
presumption  for  calculating  the  baseline 
actual  emissions  for  EUSGUs. 

•  If  you  are  an  existing  emissions  unit 
(including  EUSGUs).  you  will  estimate 
post-change  emissions  (projected  actual 
emissions),  in  tpy,  to  reflect  any 
increase  in  annual  emissions  that  may 
result  from  the  proposed  change.  You 
should  exclude,  in  calculating  any 
increase  in  emissions  that  results  from 
the  particular  project,  that  portion  of  the 
unit's  emissions  following  the  project 
that  an  existing  unit  could  have 
accommodated  during  the  baseline 
period  and  that  is  also  unrelated  to  the 
particular  project,  including  any 
increased  utilization  due  to  product 
demand  growth.  You  must  make  the 
projection  before  you  begin  actual 
construction.  When  using  this  method, 
you  must  record  the  projection  and 
certain  other  information  in 
circumstances  where  there  is  a 
reasonable  possibility  that  a  change  may 
result  in  a  significant  emissions 
increase.  In  addition,  EUSGUs  must 
send  a  copy  of  the  projections  and  other 
information  to  your  reviewing  authority 
before  beginning  actual  construction. 

•  If,  for  a  project  at  an  existing 
emissions  unit  (other  than  an  EUSGU)  at 
a  major  stationary  source,  you  elect  to 
project  your  post-change  emissions,  we 
are  also  requiring  you  to  maintain 
information  on  these  emissions,  for  5 
years  following  a  physical  or 
operational  change,  or  in  some  cases  for 
10  VBars  depending  on  the  nature  of  the 
change.  If  your  annual  emissions  exceed 
the  baseline  actual  emissions  by  a 
significant  amount  and  also  exceed  your 
projection,  you  must  report  this 
information  to  your  reviewing  authority 
within  60  days  after  the  end  of  the  year. 

•  If  you  project  post-change 
emissions  for  EUSGUs,  you  must  report 
these  emissions  to  your  reviewing 
authority  within  60  days  after  the  end 
of  the  year  without  regard  to  whether 
such  emissions  exceed  the  baseline 
actual  emissions  or  projected  actual 
emissions  for  a  period  of  5  years  (or  in 
some  cases  10  years,  depending  on  the 
nature  of  the  change). 


•  instead  ot  projectuig  yuur  post- 
change  emissions,  for  all  existing 
emissions  units  you  may  instead  project 
post-change  emissions  on  the  basis  of 
each  unit's  post-change  PTE.  If  you  use 
this  method,  you  need  not  record  your 
projections  or  track  or  report  post- 
change  emissions. 

As  discussed  earlier,  our  prior 
regulations  provide  fhnt  when  your 
emissions  unit  oth'  r  th.iu  an  EUSGU. 
"has  not  bft;ii[i  n    rihai  '^[I'Tations, 
"actual  emi3.'>iuu.s  tquai  tiio  PTE  of  the 
unit.  There  have  been  considerable 
number  issues  raised  with  this 
approach.  For  example,  using  PTE  as  a 
measure  of  post-change  emissions 
automatically  attributes  all  possible 
emissions  increases  to  the  change  There 
are  many  cases,  however,  u  h'  r>  this 
simply  is  not  true.  Moreover,  when  the 
actual-to-potential  test  is  applied,  it  is 
automatically  assumed  that  the 
emissions  unit  has  not  hoi^un  normal 
operations  after  the  ch.i;u;>   ptriod.  In 
many  such  cases,  how-  . .  i   Uv  changed 
unit  as  a  practical  mattii  .Mil  function 
essentially  as  it  did  before  the  change. 
We  are.  therefore,  allowing  all  existing 
emissions  units  to  use  an  actual-to- 
projected-actual  applicability  test. 
Accordingly,  we  are  generally 
eliminating  the  term  "begun  normal 
operations"  from  the  determination  of 
whether  a  change  results  in  a  significant 
emissions  increase."^ 

For  essentially  the  same  reasons, 
while  our  1992  rules  did  not  authorize 
use  of  projections  in  evaluating  whether 
replacement  of  an  existing  emissions 
unit  (which  we  understood  to  require 
application  of  the  NSPS  50  percent  cost 
threshold)  constitutes  a  major 
modification,  upon  reflection  we  have 
decided  this  exception  to  the 
availability  of  the  actual-to-projected- 
actual  applicability  test  is  also 
unnecessary.  In  our  1980  rulemaking, 
we  decided  against  applying  PSD  to 
'reconstruction,"  even  of  entire  sources, 
on  the  grounds  that,  as  to  existing 
sources  that  would  not  otherwise  be 
subjected  to  PSD  review  as  a  major 
modification  (i.e.,  such  source  would 
not  cause  a  significant  net  emissions 
increase),  changes  that  had  no  emission 


consequences  should  not  h*-  .suf)|ect  to 
PSD  regardless  of  their  magnitude,'^ 

In  .niiiitinti,  v\>'  iiiiw  h«'li('\t*  that,  as 
witfi  nioiiifu'ti  ui>it,>   thf  fa<  t  that 
repldi.enient  unit.s  arc  rfplaiuig  siinilai 
units  with  a  record  of  historical 
operational  data  provides  sufficient 
reasons  to  believe  that  a  projection  of 
future  actual  emissions  can  be 
sufficiently  reliable  that  an  up-front 
emissions  cap  based  on  ITE  is 
unnecessary.  In  other  words,  a  source 
replacing  a  vinit  should  be  able  to 
adequat*'l\  prn)t'(  f  ami  track  emissions 
for  the  replacement  unit  hdsed,  in  pari 
on  the  operatiiiB  history  uf  the  replaced 
unit.  In  ( inir.ist   sources  adding  "new" 
units  that    Im  1)1  .t  i(ualifv  a^  repidi  ement 
units  must  prii|c<  t  that  thf  tutur>' 
emissions  of  the  ik-w  unit  .'i)u.il  its  PTE, 
effectively  applying  the    actual-to- 
potential"  test  because  there  is  no 
relevant  historical  data  that  could  be 
used  to  establish  an  actual  emissions 
baseline  or  projection  of  future  actual 
emissions  for  mh  h  m-w  units. 

For  these  reasons  ui  hive  eliminated 
the  requirement  that  rephu  id  or 
reconstructed  units  be  evaluated  as  to 
whether  they  constitute  major 
modifications  on  an  actual-to-potential 
basis.  Instead,  you  may  compare  an 
emission  unit's  baseline  actual 
emissions  with  your  projected  actual 
emission  in  measuring  whether  the 
replacement  or  reconstruction  has 
resulted  in  a  significant  emissions 
increase.  You  must  treat  these  emissions 
units  as  modifications  only  if  the 
replacement  or  reconstruction  of  the 
unit  results  in  a  signficant  increase  so 
measured.'* 


">  We  do  make  use  of  the  term  "resumes  regular 
operations"  (as  opposed  to  "normal  operations ')  in 
the  final  rule,  but  that  term  has  a  very  different 
meaning  and  we  are  using  it  for  an  entirely  different 
purpose.  Specifically,  we  are  not  using  the  term  for 
purposes  of  determining  whether  a  change  results 
in  a  significant  emissions  increase.  Rather,  we  use 
It  only  lo  identify  the  date  on  which  the  owner  or 
operator  must  begin  tracking  emissions  of  changed 
units  when  using  the  actual-to-projected-actual 
method. 


■'The  1980  rulemaking  also  discussed  that 
"reconstruction"  would  have  only  been  applied  on 
a  plantwide  basis  and  EPA  believed  that  there 
would  tie  few  instances  of  plantwide 
reconstructions. 

"  For  simplicity,  we  state  this  rule  without 
addressing  whether  the  replacement  or 
reconstruction  has  resulted  in  a  significant  net 
emissions  increase,  but  under  our  two-step 
approach  for  evaluating  whether  a  change 
constitutes  a  major  modification,  a  significant  net 
emissions  increase  would  of  course  also  be 
required.  We  have  also  retained  the  term 
"representative  of  normal  operations"  in  the 
context  of  an  EllSGl^l's  option  to  seek  use  of  a 
different  baseline  period,  but  there  the  question 
whether  to  seek  such  use  is  at  the  source's  option, 
obviating  many  of  the  difficulties  with  it  in  other 
contexts. 
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C.  Changes  to  thf  Procpdures  for 
Calculating  the  Pre-Change  Basehne 
Actual  Entissions  for  Existing  Emissions 
Units  Other  Than  El  'SGVs 

1.  Under  Today's  New  Requirements, 
How  Should  I  Calculate  the  Pre-Change 
Baseline  Ac  tual  Emrssiims  for  an 
Existing  Emissions  Unit  That  Is  Not  an 
EUSGU? 

When  vou  calculate  the  ba.seline 
actual  emissions  for  an  existing 
emissions  unit  (other  than  an  EUSGU). 
vou  may  select  anv  consecutive  24 
months  of  source  operation  within  the 
past  10  \ears.  Using  the  relevant  source 
records  for  that  24-month  period, 
including  such  information  as  the 
utilization  rate  of  the  equipment,  fuels 
and  raw  materials  used  m  the  operation 
of  the  equipment,  and  applicable 
emission  factors,  vou  must  be  able  to 
calculate  an  average  annual  emissions 
rate,  in  tpy.  for  each  pollutant  emitted 
by  the  emissions  unit  that  is  modified, 
or  is  affected  by  the  modification. 

The  new  requirements  prohibit  you 
from  counting  as  part  of  the  baseline 
actual  emissions  any  pollution  levels 
that  are  not  allowed  under  any  legally 
enforceable  limitations  and  that  apply  at 
the  time  of  the  project.  Therefore,  you 
must  identify  the  most  current  legally 
enforceable  limits  on  your  emissions 
unit.  If  these  legally  enforceable 
emission  limitations  and  operating 
restrictions  are  more  stringent  than 
those  that  applied  during  the  24-month 
period,  you  must  adjust  downward  the 
average  annual  emissions  rate  that  you 
calculated  from  the  consecutive  24- 
month  period  to  reflect  these  current 
restrictions.  [See  section  II. C. 5  of  this 
preamble  for  further  discussion  of  the 
adjustment  that  you  may  need  to  make.) 

In  summary,  w  hen  the  average  annual 
emissions  rate  that  you  originally 
calculated  is  still  legally  achievable'  (see 
discussion  below),  then  your  baseline 
actual  emissions  will  be  the  same  as  the 
average  annual  emissions  rate 
calculated  from  the  24-month  period.  If 
it  is  not,  you  must  adjust  it  downward 
so  that  it  does  not  reflect  emissions  that 
are  no  longer  legally  allowed. 

2.  Can  Existing  Emissions  Units  (Other 
Than  EUSGUs)  Still  Use  a  "More 
Representative  Time  Period"  for 
Selecting  the  Baseline  Actual 
Emissions? 

No.  under  today's  new  requirements 
neither  you  nor  your  reviewing 
authority  will  have  the  authority  to 
select  another  period  of  time  from 
which  to  calculate  your  baseline  ac  tual 
emissions.  You  must  select  a  24-month 
period  within  the  10-year  period  before 
the  physical  or  operational  change. 


3.  From  What  Point  in  Time  Is  the  10- 
Year  Look  Back  Measured? 

[f  you  believe  that  you  will  need 

either  a  major  or  minor  NSR  permit  to 
proceed  with  your  proposed  physical  or 
operational  change,  then  you  must  use 
the  10-year  period  immediately 
preceding  the  date  on  which  you  submit 
a  complete  permit  application  If. 
however,  you  believe  that  the  physical 
or  operational  r.hange(s)  you  plan  to 
make  will  not  result  in  either  a 
significant  emissions  increase  from  the 
project  or  a  significant  net  emissions 
increase  at  vour  major  stationary  source 
(that  is,  your  project  will  not  be  a  major 
modification),  and  you  are  not 
otherwise  required  to  obtain  a  minor 
NSR  permit  before  making  such  change, 
then  vou  must  use  the  10-year  period 
that  immediately  precedes  the  date  on 
which  you  begin  actual  construction  of 
the  phvsical  or  operational  change. 

4.  What  if,  for  an  Existing  Emissions 
Unit  (Other  Than  an  EUSGU),  I  Do  Not 
Have  Adequate  Documentation  for  Its 
Operation  for  the  Past  10  Years? 

Your  ability  to  use  the  full  10  years 
of  the  look  back  period  will  depend 
upon  the  availability  of  relevant  data  for 
the  consecutive  24-month  period  you 
wish  to  select.  The  data  must  adequately 
describe  the  operation  and  associated 
pollution  levels  for  the  emissions  units 
being  changed.  If  you  do  not  have  the 
data  necessary  to  determine  the  units' 
actual  emission  factors,  utilization  rate, 
and  other  relevant  information  needed 
to  accurately  calculate  your  average 
annual  emissions  rate  during  that  period 
of  time,  then  you  must  select  another 
consecutive  24-month  period  within  the 
10-vear  look  back  period  for  which  you 
have  adequate  data. 

5.  For  an  Existing  Unit  (Other  Than 
EUSGUs),  When  Must  I  Adjust  My 
Calculation  of  the  Pre-Change  Baseline 
Actual  Emissions? 

Today's  amendments  require  you  to 
adjust  the  average  annual  emissions  rate 
derived  from  the  selected  24-month 
period  under  certain  circumstances. 
Specifically,  you  must  adjust  downward 
this  average  annual  rate  if  any  legally 
enforceable  emission  limitations, 
including  but  not  limited  to  any  State  or 
Federal  requirements  such  as  RACT, 
BACT.  LAER.  NSPS,  and  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP),  restrict  the 
emissions  unit  s  ability  to  emit  a 
particular  pollutant  or  to  operate  at 
levels  that  existed  during  the  selected 
24-month  period  from  which  you 
calculate  the  average  annual  emissions 
rate.  For  example,  assume  that  during 


the  selected  consecutive  z4-monin 
period  you  burned  fuel  oil  and  you  were 
subjected  to  a  sulfur  limit  of  2  percent 
sulfur  (by  weight).  Today,  you  are  only 
allowed  to  bum  fuel  oil  with  a  sulfur 
content  of  0.5  percent  or  less. 
Consequently,  you  would  be  required  to 
adjust  your  preliminary  calculation  of 
baseline  actual  emissions  for  sulfur 
dioxide  (SO:)  (that  is,  substitute  the 
lower  sulfur  limit  into  the  emissions 
calculation,  yielding  a  75  percent 
reduction  in  the  emissions  rate  icora  the 
initial  calculation)  to  reflect  the  current 
restriction  allowing  only  0.5  percent 
sulfur  in  fuel  oil.  The  original  average 
annual  utilization  rate  would  not  be 
adjusted  unless  a  more  stringent  legally 
enforceable  operational  limitation  has 
since  been  imposed  that  restricts  that 
rate. 

You  must  also  adjust  for  legally 
enforceable  emission  limitations  you 
may  have  voluntarily  agreed  to.  such  as 
limits  you  may  have  taken  in  your 
permit  for  netting,  emissions  offsets,  or 
the  creation  of  ERCs.  Also,  you  must 
adjust  your  emissions  from  the  24- 
month  period  if  a  raw  material  you  used 
during  the  baseline  period  is  now 
prohibited.  For  example,  you  may  have 
used  a  paint  with  a  high  solvent 
concentration  during  a  portion  of  the 
consecutive  24-month  period.  Today, 
you  are  prohibited  from  using  that 
particular  paint.  You  must  then  adjust 
your  emissions  rate  to  reflect  the  raw 
material  restriction, 

6,  How  Should  I  Calculate  the  Baseline 
Actual  Emissions  for  Emissions  Units 
(Other  Than  EUSGUs)  That  Use 
Multiple  Fuels  or  Raw  Materials? 

For  an  emissions  unit  that  is  capable 
of  burning  more  than  one  type  of  fuel, 
you  must  relate  the  current  emission 
factors  to  the  fuel  or  fuels  that  were 
actually  used  during  the  selected  24- 
month  period.  For  example,  when 
calculating  the  baseline  actual 
emissions  for  an  emissions  unit  that 
burned  natural  gas  for  a  portion  of  the 
24-month  period  and  fuel  oil  for  the 
remainder,  you  must  retain  that  fuel 
apportionment  (for  example,  natural  gas 
to  fuel  oil  ratio),  but  you  must  also  use 
the  current  legally  enforceable  emission 
factors  for  natural  gas  and  fuel  oil, 
respectively,  to  calculate  the  baseline 
actual  emissions.  If.  however,  you  are 
no  longer  allowed  or  able  to  use  one  of 
those  fuel  types,  then  you  must  make 
your  calculations  assuming  use  of  the 
currently  allowed  fuel  for  the  entire  24- 
month  period.  You  must  use  the  same 
approach  for  emissions  units  that  use 
multiple  feedstock  or  raw  materials, 
which  may  vary  in  use  during  the  unit's 
ongoing  production  process. 
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7.  How  Should  1  Calculate  the  Baseline 
Actual  Emissions  for  Construction 
Projects  That  Involve  Multiple  Units? 

Today's  new  requirements  require 
that  you  select  the  same  single 
consecutive  24-month  period  within  the 
10-year  look  back  period  to  calculate  the 
baseline  actual  emissions  for  all  existing 
emissions  units  that  will  be  changed. 
See,  for  example,  new 
§  52.2l(b){48)(ii)(e).  The  result  will  be 
that  the  baseline  actual  emissions  for 
each  affected  pollutant  will  be  based  on 
the  same  consecutive  24-month  period 
as  well. 

You  will  have  the  option  to  select  the 
single  24-month  period  that  best 
represents  the  collective  level  of 
operation  (and  emissions)  for  your 
existing  emissions  units. 

If  a  particular  existing  emissions  unit 
did  not  yet  exist  during  the  24-month 
period  you  select  to  calculate  the 
baseline  actual  emissions,  you  must 
count  that  emissions  unit's  emissions 
rate  as  zero  for  that  full  period  of  time. 
If  an  emissions  unit  operated  for  only  a 
portion  of  the  particular  24-month 
period  that  you  select,  you  must 
calculate  its  average  annual  emissions 
rate  using  an  emissions  rate  of  zero  for 
that  portion  of  time  when  the  unit  was 
not  in  operation. 

For  new  emissions  units  (a  unit  that 
has  existed  for  less  than  2  years)  that 
will  be  changed  by  the  project,  the 
baseline  actual  emissions  rate  is  zero  if 
you  have  not  yet  begun  operation  of  the 
unit,  and  is  equal  to  the  unit's  PTE  once 
it  has  begun  to  operate. 

8.  Am  1  Able  To  Apply  Todays  Changes 
for  Calculating  the  Baseline  Actual 
Emissions  to  Other  Major  NSR 
Requirements? 

No.  as  stated  in  section  II. A.  you  are 
only  allowed  to  use  the  new  baseline 
methodology  in  today's  rule  for  three 
specific  purposes  involving  existing 
emissions  units  as  follows. 

•  For  modifications,  to  determine  a 
modified  unit's  pre-change  ba.seline 
actual  emissions  as  part  of  the  new 
actual-to-projected-actual  applicability 
test 

•  For  netting,  to  determine  the  pre- 
change  actual  emissions  of  an  emissions 
unit  that  underwent  a  physical  or 
operational  change  within  the 
contemporaneous  period.  You  may 
select  separate  baseline  periods  for  each 
contemporaneous  increase  or  decrease. 

•  For  PALs.  to  establish  the  PAL 
level. 

If  you  determine  that  the  modification 
of  your  source  is  a  major  modification, 
you  must  revert  to  using  the  existing 
definition  of  "actual  emissions"  to 


dftrmiiii"  \  ■  ur  s^  iin  <■  •>  <i<  tual 
emisNu.in-  mi  t  ji.irtn  uUr  dMv  to  satisfy 
all  other  NSR  permitting  requirements, 
including  any  air  quality  analyses  (for 
example,  compliance  with  NAAQS.  PSD 
increments.  AQRVs)  and  the  amount  of 
emissions  offsets  required. 

For  example,  when  you  must 
determine  your  source's  compliance 
with  the  PSD  increments  following  a 
major  modification,  you  must  still  use 
the  allowable  emissions  from  each 
emissions  unit  that  is  modified,  or  is 
affected  by  the  modification.  An 
existing  source's  contribution  to  the 
amount  of  increment  consumed  should 
be  based  on  that  source's  actual 
emissions  rate  from  the  2  years 
immediately  preceding  the  date  of  the 
change,  although  the  reviewing 
authority  shall  allow  the  use  of  another 
2-year  period  if  it  determines  that  such 
period  is  more  representative  of  that 
source's  normal  operation.  See.  for 
example.  §52. 2l(b)(21)(ii). 

Also,  any  determination  of  the 
amount  of  emissions  offset  that  must  be 
obtained  by  a  major  modification 
subject  to  the  nonattainment  NSR 
requirements  under  §  51.165(a)  should 
be  based  on  calculations  using  the 
existing  definitions  of  "actual 
emissions"  and  "allowable  emissions." 
See  new  §51.165(a)(3)(ii)(H). 

D.  The  Actual-to-Projected-Actual 
Applicability  Test  for  Physical  or 
Operational  Changes  to  Existing 
Emissions  Units  Including  EUSGUs 

1.  How  are  post-change  actual  emissions 
calculated  under  today's  revised  rule? 

Today,  we  are  amending  the  major 
NSR  rules  to  enable  you  to  use  an 
applicability  test  that  is  similar  to  the 
applicabilitv  test  that  currently  applies 
to  EUSGUs  (that  is.  the  actual-to- 
representative-actual-annual  emissions 
test).  The  new  test  allows  you  to  project 
the  post -change  emissions  of  all 
modified  existing  emissions  units 
(including  EUSGUs)  in  the  same 
manner.  That  is.  under  today's  new 
provisions  for  non-routine  physical  or 
operational  changes  to  existing 
emissions  units,  rather  than  basing  a 
unit's  post-change  emissions  on  its  PTE, 
you  may  project  an  annual  rate,  in  tpy. 
that  reflects  the  maximum  annual 
emissions  rate  that  will  occur  during 
any  one  of  the  5  (or  in  some 
circumstances  10)  years  immediately 
after  the  physical  or  operational  change. 
The  first  year  begins  on  the  day  the 
emissions  unit  resumes  regular 
operation  following  the  change  and 
includes  the  12  months  after  this  date. 
This  projection  of  the  unit's  annual 
emissions  rate  following  the  change  is 


defined  as  the  "projected  actual 
emissions"  (see,  for  example, 
§  52.21(b)(48)),  and  will  be  based  on 
your  maximum  annual  rate  in  tons  per 
year  at  which  you  are  projected  to  emit 
a  regulated  NSR  pullut.int,  less  any 
amount  of  emissions  th<it  could  have 
been  accommodated  during  the  selected 
24-mnnth  baseline  period  and  is  not 
related  to  the  change.  Accordingly,  you 
will  calcuhitc  the  unit' s  projected  actual 
emissions  a.s  the  product  of:  (1)  The 
hourly  emissions  rate,  which  is  based 
on  the  emissions  unit's  operational 
capabilities  following  the  change(s). 
taking  into  account  legally  enforceahio 
restrictions  that  could  affect  the  hourly 
emissions  rate  fnUowing  the  change(s); 
and  (2)  the  projected  level  of  utilization, 
which  is  based  on  both  the  emissions 
unit's  historical  annual  utilization  rate 
and  available  information  regarding  tho 
emissions  unit' s  likely  post-(  han>^i 
capacity  utili/.ition.  In  calculatme  the 
projected  actual  emissions,  yuu  sliuuid 
consider  both  the  expected  and  the 
highest  projections  of  the  business 
activity  that  you  expect  could  be 
achieved  and  that  are  consistent  with 
information  your  company  publishes  for 
business-related  purposes  such  as  a 
stockholder  prospectus,  or  applications 
for  business  loans.  From  the  initial 
calculation,  you  may  then  make  the 
appropriate  adjustment  to  subtract  out 
-any  portion  of  the  emissions  increase 
that  could  have  been  accommodated 
during  the  unit's  24-month  baseline 
period  and  is  unrelated  to  the  change. 
Once  the  appropriate  subtractions  have 
been  made,  the  final  value  for  the 
projected  actual  emissions,  in  tpy,  is  the 
value  that  you  compare  to  the  baseline 
actual  emissions  to  determine  whether 
your  project  will  result  in  a  significant 
emissions  increase. 

The  adjustment  to  the  projected  actual 
emissions  allows  you  to  exclude  from 
your  projection  only  the  amount  of  the 
emissions  increase  that  is  not  related  to 
the  physical  or  operational  change(s).  In 
comparing  your  projected  actual 
emissions  to  the  units'  baseline  actual 
emissions,  you  only  count  emissions 
increases  that  will  result  from  the 
project.  For  example,  as  with  the 
electric  utilit\  m  t  i^try,  you  may  be  able 
to  attribute  1  i     I'n  of  your  emissions 
increase  to  a  f;iu\\  tn  in  demand  for  your 
product  if  you  were  able  to  achieve  this 
higher  level  of  pr(>d\ic  tiim  duriiiL'  the 
consecutive  24-niiinth  jmi  i  ■  i  \    u 
selected  to  establish  the  !  i  >     :i"  actual 
emissions,  and  the  Iik t'  i  ■  !  dt^mand 
for  the  product  is  uiu'  i  >?•   i  to  the 
change. 

For  Clean  Units,  if  a  given  project  can 
be  constructed  and  operated  at  a  Clean 
Unit  without  causing  the  emissions  unit 
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to  lose  its  Clean  Unit  status,  then  no 
emissions  increase  will  occur 

For  new  units,  however,  ynu  must 
continue  to  calculate  post-change 
emissions  on  the  basis  of  a  unit's  PTE. 

2.  Will  My  Projection  of  Projected 
.Actual  Emissions  Become  an 
Enforceable  Emission  Limitation  as 
Suggested  in  the  1998  NOA? 

No.  we  did  not  adopt  such  a 
requirement  If  you  have  an  existing 
emissions  unit  and  your  project  results 
in  an  increase  in  annual  emissions  that 
exceeds  the  baseline  actual  emissions  by 
a  significant  amount,  and  differs  from 
your  projection  of  post-change 
emissions  that  you  were  required  to 
calculate  and  maintain  records  of,  then 
vou  must  report  this  increase  to  your 
reviewing  authority  within  60  days  after 
the  end  of  the  year.  Since  modified 
EUSGUs  are  required  to  report  their 
post-change  annual  emissions  to  the 
reviewing  authority  annually,  any 
occurrence  of  a  significant  increase  will 
be  covered  under  that  report  for  the 
affected  calendar  year.  See  section  II. D, 6 
of  this  preamble  for  a  more  detailed 
discussion  of  the  reporting 
requirements. 

3.  How  Do  I  Determine  How  Long  My 
Post-Change  Emissions  Will  Be  Tracked 
To  Ensure  That  My  Project  Is  Not  a 
Major  Modification? 

Generally,  your  projected  actual 
emissions  must  be  tracked  against  your 
facility's  post-change  emissions  for  5 
years  following  resumption  of  regular 
operations  whether  you  are  an  EUSGU 
or  other  type  of  existing  emissions  unit. 
We  will  presume  that  any  increases  that 
occur  after  5  years  are  not  associated 
with  the  physical  or  operational 
changes.  However,  you  may  be  required 
to  track  emissions  for  a  longer  period  of 
time  under  the  following  circumstances. 
If  vou  are  an  existing  emissions  unit  and 
one  of  the  effects  of  your  physical  or 
operational  change(s}  is  to  increase  a 
unit's  design  capacity  or  PTE.  you  must 
track  your  emissions  for  a  period  of  10 
years  after  the  completion  of  the  project. 
This  extended  period  allows  for  the 
possibility  that  you  could  end  up  using 
the  increased  capacity  mure  than  you 
projected  and  such  use  might  lead  to 
significant  emissions  increases. 

4.  What  Are  the  Reporting  and 
Recordkeeping  Requirements  for 
Projects? 

Reporting  and  recordkeeping  for  a 
project  is  required  when  three  criteria 
are  met:  (1)  You  elect  to  project  post- 
change  emissions  rather  than  use  PTE; 
(2)  there  is  a  reasonable  possibility  that 
the  project  will  result  in  a  significant 


emissions  increase:  and  i3j  the  project 
will  not  constitute  a  major  modification. 
In  such  circumstances,  you  must 
document  and  maintain  a  record  of  the 
following  information:  a  description  of 
the  project;  an  identification  of 
emissions  units  whose  emissions  could 
increase  as  a  result  of  the  project:  the 
baseline  actual  emissions  for  each 
emissions  unit;  and  your  projected 
actual  emissions,  including  any 
emissions  excluded  as  unrelated  to  the 
change  and  the  reason  for  the  exclusion. 
In  addition,  if  your  project  increase  is 
significant,  you  must  record  your 
netting  calculations  if  you  use  emissions 
reductions  elsewhere  at  your  major 
stationary'  source  to  conclude  that  the 
project  is  not  a  major  modification.  For 
covered  projects,  you  must  record  this 
information  before  beginning  actual 
construction.  If  you  are  an  EUSGU.  you 
must  also  send  diis  information  to  your 
reviewing  authority  before  begirming 
actual  construction.  Note,  however,  that 
if  you  chose  to  use  potential  emissions 
as  your  projection  of  post-change 
emissions,  you  are  not  required  to 
maintain  a  record  of  this  decision. 

In  addition,  today's  final  rules  require 
you  to  maintain  emissions  data  for  all 
emissions  units  that  are  changed  by  the 
project.  You  must  maintain  this 
information  for  5  years,  or  10  years  if 
applicable.  The  information  you  must 
maintain  may  include  continuous 
emissions  monitoring  data,  operational 
levels,  fuel  usage  data,  source  test 
results,  or  any  other  readily  available 
information  of  sufficient  accuracy  for 
the  purpose  of  determining  an 
emissions  unit's  post-change  emissions. 

If  you  are  an  EUSGU,  you  must  report 
this  information  to  your  reviewing 
authoritv  within  60  days  after  the  end 
of  any  year  in  which  you  are  required 
to  generate  such  information.  Other 
existing  units  must  report  to  the 
reviewing  authority  any  increase  in  the 
post-change  annual  emissions  rate  when 
that  rate:  (1)  Exceeds  the  baseline  actual 
emissions  by  a  significant  amount,  and 
(2)  differs  from  the  projection  that  was 
calculated  before  the  change.  See,  for 
example,  new  §52.21(r)(6)(iii). 

In  addition  to  the  reporting 
requirements  discussed  above,  you  are 
also  obligated  to  ensure  that  the 
necessary  emissions  information  you  are 
required  to  maintain  is  available  for 
examination  upon  request  by  the 
reviewing  authority  or  the  general 
public. 

5.  How  Do  Today's  Changes  Affect  the 
Netting  Methodologv  for  Existing 
Emissions  Units  (Other  Than  EUSGUs}? 

If  your  calculations  show  that  a 
significant  emissions  increase  will 


result  from  a  moaiiicanon.  you  nave  uie 
option  of  taking  into  consideration  any 
contemporaneous  emissions  changes 
that  may  enable  you  to  "net  out  "  of 
review,  that  is,  show  that  the  net 
emissions  increase  at  the  major 
stationary  source  will  not  be  significant. 
The  contemporaneous  time  period  will 
not  change  under  the  Federal  PSD 
program  as  a  result  of  today's  action. 
That  is,  creditable  increases  and 
decreases  in  emissions  that  have 
ocmirred  between  the  date  5  years 
before  construction  of  the  particular 
change  commences  and  the  date  the 
increase  from  that  change  occurs  are 
contemporaneous.  See  §  52.2lfb)(3)(ii). 
States  will  continue  to  have  some 
discretion  in  defining 
"contemporaneous"  for  their  own  NSR 
programs. 

Although  we  are  not  changing  our 
definition  of  "contemporaneous,  " 
today's  action  allows  existing  emissions 
luiits  (other  than  EUSGUs)  to  calculate 
the  baseline  actual  emissions  for  each 
contemporaneous  event  using  the  10- 
year  look  back  period.  That  is,  you  can 
select  any  consecutive  24-month  period 
during  the  10-year  period  immediately 
preceding  the  change  occurring  in  the 
contemporaneous  period  to  determine 
the  baseline  actual  emissions  for  each 
creditable  emissions  change.  Generally, 
for  each  emissions  unit  at  which  a 
contemporaneous  emissions  change  has 
occurred,  you  should  use  the  10-year 
look  back  period  relevant  to  that 
change.'^  When  evaluating  emissions 
increases  ft-om  multi-unit  modifications, 
if  more  than  one  emissions  unit  was 
changed  as  part  of  a  single  project 
during  the  contemporaneous  period, 
you  may  select  a  separjate  consecutive 
24-month  period  to  represent  each 
emissions  unit  that  is  part  of  the  project. 
In  any  case,  the  calculated  baseline 
actual  emissions  for  each  emissions  unit 
must  be  adjusted  to  reflect  the  most 
current  emission  limitations  (including 
operational  restrictions)  applying  to  that 
unit.  "Current"  in  the  context  of  a 
contemporaneous  emissions  change 
refers  to  limitations  on  emissions  and 
source  operation  that  existed  just  prior 
to  the  date  of  the  contemporaneous 
change. 

E.  Clarifying  Changes  to  WEPCO 
Provisions  for  EUSGUs 

The  method  you  use  to  calculate  the 
baseline  actual  emissions  for  an  existing 
EUSGU  to  determine  whether  there  is  a 


'"Your  ability  to  use  the  full  10  years  for 
calculating  any  contemporaneous  emissions  change 
is  contingent  upon  the  availability  of  valid  and 
sufficient  source  information  for  the  selected  24- 
month  period.  See,  for  example,  new 
S52,21(b)(48)(ii)(/). 


HOl'JH 
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significant  enussiuns  increase  from  a 
physical  or  operational  change  at  an 
EUSGU.  and  to  determine  whether  a 
significant  net  emissions  increase  will 
occur  at  the  major  stationary  source, 
will  not  change  as  a  result  of  today's 
final  rulemaking.  The  rule  provides  that 
for  an  existing  EUSGU  you  may 
calculate  the  baseline  actual  emissions 
as  the  average  annual  emissions  (tpy)  of 
the  emissions  unit  using  any  2-year 
period  out  of  the  5  years  immediately 
preceding  the  modification.  (This  was 
set  out  as  a  presumption  in  the 
preamble  for  the  1992  WEPCO 
amendments.)  This  rule  recognizes  the 
ordinary  variability  in  demand  for 
electricity.  See.  for  example,  new 
§52.21(b)(21)(ii). 

For  example,  a  cold  winter  or  hot 
summer  will  result  in  high  levels  of 
demand  while  a  relatively  mild  year 
will  produce  lower  demand.  By 
allowing  a  utility  to  use  any  consecutive 
2  years  within  the  past  5.  the  rule 
recognizes  that  electricity  demand  and 
resultant  utility  operations  fluctuate  in 
response  to  various  factors  such  as 
annual  variability  in  climatic  or 
economic  conditions  that  affect 
demand,  or  changes  at  other  plants  in 
the  utility  system  that  affect  the 
dispatch  of  a  particular  plant.  By 
allowing  utilities  to  use  as  a  baseline 
any  consecutive  2  years  in  the  last  5 
years,  these  types  of  fluctuations  in 
operations  can  be  more  realistically 
considered. 

The  reviewing  authority  shall  allow 
the  use  of  a  different  time  period  upon 
a  determination  that  it  is  more 
representative  of  normal  source 
operation. 

In  an  August  6,  2001  letter,^"  we 
addressed  the  issue  of  whether 
combined  cycle  gas  turbines  (the  gas 
turbines  and  waste  heat  recovery 
components)  came  within  the  definition 
of  "electric  utility  steam  generating 
units"  for  the  purpose  of  determining 
whether  such  units  cire  eligible  to  use 
the  WEPCO  "applicability  test."  The 
letter  concluded  that  "steam  generating 
units"  include  not  only  electric  utility 
plants  with  boilers,  but  also  plants  with 
combined  cycle  gas  turbines  if  the 
combined  cycle  gas  turbine  systems 
supply  more  than  one-third  of  their 
potential  electric  output  capacity  and 
more  than  25  MW  electrical  output  to 
any  utility  power  distribution  system  for 
sale.  Consequently,  qualifying  combined 
cycle  gas  turbines  must  also  use  the  2- 
in-5-years  baseline  method. 


^"  Letter  from  lohn  S.  Seitz.  Director,  Office  of  Air 
Quality  Planning  and  Standards,  tu  Patrick  M. 
Raher.  August  6.  2001. 


Finally,  today  s  rules  proviae  ihe 
same  method  for  EUSGUs  that  will  exist 
for  all  other  existing  emissions  units  to 
project  post-change  emissions  following 
a  physical  or  operational  change  to  a 
unit.  In  the  1996  proposal,  we  proposed 
a  range  of  options  for  addressing  the 
applicability  of  changes  that  are  made  to 
existing  emissions  units,  including  the 
option  of  extending  the  actual-to-future- 
actual  test,  then  available  on^y  to 
utilities,  to  all  source  categories.  While 
we  have  decided  to  leave  the  WEPCO 
rules  intact  in  most  respects,  we  believe 
that  it  is  reasonable  and  appropriate  to 
establish  a  consistent  method  for 
sources  to  use  for  projecting  the  post- 
change  emissions  that  will  result  from  a 
physical  or  operational  change  to  an 
existing  emissions  unit.  Therefore, 
under  today's  new  rules,  the  current 
method  of  basing  the  projection  on  the 
2  years  following  the  change  to  an 
EUSGU  is  being  replaced  with  the 
method  available  to  all  other  existing 
units,  under  which  you  project  a  unit's 
post-change  emissions  as  the  maximum 
aimual  rate  that  the  unit  will  emit  in 
any  one  of  the  5  years  following 
resumption  of  regular  operations. 

F.  The    Hybrid"  Applicability  Test  for 
Projects  Affecting  Multiple  Types  of 
Emissions  Units 

1.  When  Does  the  Hybrid  Applicability 
Test  Apply  to  You? 

The  hybrid  applicability  test  applies  if 
you  plan  a  project  (or  series  of  related 
projects)  that  will  affect  emissions  units 
of  two  or  more  of  the  following  types. 

•  Existing  emissions  units 

•  New  emissions  units 

•  Clean  Units 

2.  How  Do  I  Determine  Whether  My 
Project  Will  Result  in  a  Significant 
Emissions  Increase  Under  the  Hybrid 
Test? 

For  the  first  two  types  of  emissions 
units  listed  above  that  are  affected  by 
the  project,  calculate  the  emissions 
increase  as  we  have  discussed 
previously  in  this  preamble.  That  is,  use 
the  actual-to-projected-actual 
applicability  test  for  existing  units  and 
the  actual-to-potential  test  for  new 
emissions  units. 

Clean  Units  are  discussed  fully  in 
section  V  of  this  preamble.  If  a  given 
project  can  be  constructed  and  operated 
at  a  Clean  Unit  without  causing  the 
emissions  unit  to  lose  its  Clean  Unit 
status,  no  emissions  increase  shall  be 
deemed  to  occur  at  that  Clean  Unit.  If 
a  given  project  would  cause  the 
emissions  unit  to  lose  its  Clean  Unit 
status,  then  the  increase  in  emissions 
should  be  calculated  as  if  the  emissions 
unit  is  not  a  Clean  Unit. 


Alter  yuu  calculate  the  emissions 
increase  for  each  relevant  unit,  total  the 
increases  across  all  the  emissions  units 
of  all  types.  If  this  total  emissions 
increase  equals  or  exceeds  the  level 
defined  as  significant  for  the  regulated 
NSR  pollutant  in  question,  the  project 
will  result  in  a  significant  emissions 
increase  for  that  pollutant.  You'll  find 
the  regulatory  language  for  determining 
whether  a  project  will  result  in  a 
significant  emissions  increase  at 
§§51.165{a)(2)(vii)(D). 
51.166(a)(7){vi){rf).and 
52.21(a)(2){vi)(rf). 

In  section  II.C.8  of  this  preamble,  we 
indicate  that  the  baseline  actual 
emissions  for  all  units  that  are  not 
EUSGUs  that  are  changed  by  a  project 
must  be  calculated  based  on  the  same 
consecutive  24-month  period  within  the 
previous  10  years.  The  .same  principle 
applies  under  the  hybrid  test,  but  it  can 
be  slightly  more  complicated  if  both 
EUSGUs  and  non-EUSGUs  are  involved. 
In  this  case,  you  must  use  the  same 
baseline  period  for  all  emissions  units 
affected  by  the  project.  This  baseline 
period  must  be  selected  so  as  to  meet 
the  requirements  for  both  EUSGUs  and 
non-EUSGUs.  Thus,  you  must  select  a  2- 
year  period  out  of  the  previous  5  years 
for  your  baseline  period,  as  required  for 
EUSGUs  (and  within  the  requirements 
for  non-EUSGUs).  If  you  wish  to  use 
another  period  that  you  believe  is  more 
representative  (as  allowed  for  EUSGUs). 
the  entire  period  must  fall  within  the 
previous  10  years  (as  required  for  non- 
EUSGUs). 

3.  How  Do  I  Determine  the  Net 
Emissions  Increase  From  My  Project 
Under  the  Hybrid  Test? 

If  you  conclude  that  a  significant 
emissions  increase  will  result  from  the 
proposed  project,  you  have  the  option  of 
taking  into  consideration  any 
contemporaneous  emissions  changes 
that  may  enable  you  to  "net  out"  of 
review,  that  is,  show  that  the  net 
emissions  increase  at  the  major 
stationary  source  will  not  hf  ■;icnifirant 
The  netting  analysis  is  carruii  Mut  uiui'T 
the  hybrid  test  just  as  it  is  umi-r  tln' 
other  applicability  tests.  Refer  tu  Miction 
II. D. 7  of  this  preamble  for  a  discussion 
of  netting  methodology. 

G.  Legal  Basis  for  Today's  Action 

The  Act  defines  modification  for  the 
purposes  of  PSD  and  nonattamment 
NSR  through  cross-reference  to  the 
NSPS  definition  of  "modification."  The 
NSPS  definition  states  that  a 
modification  "miviii-  .in\  i  liwical 
change  in,  or  chaagr  m  tii<   i!,«  tliod  of 
operation  of,  a  stationary  source  which 
increases  the  amount  of  any  air 
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pollutant  emitted  by  such  source  or 
which  results  in  the  emission  of  any  air 
pollutant  not  previously  emitted."  CAA 
section  111(a)(4),  42  U.S.C.  7411(a)(4). 
The  Act  is  silent,  however,  on  the  issue 
of  how  one  is  to  determine  whether  a 
physical  or  operational  change  increases 
the  amount  of  any  air  pollutant  emitted 
by  the  source. 

Accordingly,  EPA  is  exercising  its 
discretion  in  interpreting  and  providing 
clarity  to  this  issue.  We  believe  that  the 
rules  set  forth  today  are  "a  permissible 
construction  of  the  statute."  Chevron 
U.S.A.,  Inc.  v.  NRDC,  467  U.S.  843^' 
(1984).  The  reviewing  court  should 
defer  to  it.  Id.  at  837. 

In  the  NSPS  program,  we  determine 
whether  there  has  been  an  "increase  in 
any  air  pollutant  emitted  "  by  the  source 
by  comparing  its  maximum  hourly 
achievable  emissions  before  and  after 
the  change.  EPA  and  the  courts  have 
recognized,  however,  that  the  NSR 
programs  and  the  NSPS  programs  have 
different  goals. ^'  and  thus,  we  have 
utilized  different  emissions  tests  in  the 
NSR  programs.  Prior  to  today,  the 
regulations  applied  an  actual-to-future- 
actual  applicability  test  for  EUSGUs  and 
an  actual-to-potential  applicability  test 
for  all  other  emissions  units.  Today,  we 
are  establishing  a  new  applicability  test 
for  calculating  emissions  increases  for 
"Clean  Units"  and  an  actual-to- 
projected-actual  applicability  test  for  all 
other  emissions  units.  We  believe  that 
establishing  an  actual-to-projected- 
actual  applicability  test  for  all  emissions 
units  is  a  reasonable  interpretation  of 
the  phrase  "increase  of  any  pollutant 
emitted."  22 

H.  Response  to  Comments  and 
Rationale  for  Today's  Actions 

We  received  numerous  comments  on 
our  proposed  rule  regarding  the 
calculation  of  the  baseline  actual 
emissions  and  the  actual-to-future- 
actual  test.  Some  of  the  significant 
comments  and  our  responses  to  them 
are  provided  below.  A  complete  set  of 
comments  and  our  responses  can  be 
fiiund  m  the  Technical  Support 
Document  located  in  the  docket  for  this 
rulemaking 

1 .  Why  Are  We  Extending  the  Look 
Back  Period  for  Determining  the 
Baseline  Actual  Emissions  to  10  Years? 

Most  commenters  generally  support 
our  proposal  to  allow  owners  and 


■"  See,  for  example.  WEPCO  Rule,  57  FR  32316 
("fundamental  distinctions  between  the  technology- 
based  provisions  of  NSPS  and  the  air  quality-based 
provisions  of  NSR").  See  also  ASARCO  Inc.  v.  EPA. 
578  F.2d  319  (D.C.  Cir.  1978). 

-'^The  explanation  of  the  applicability  test  for 
"Clean  Units"  is  discussed  in  section  V. 


operators  to  use  a  10-year  look  back 
period  to  determine  the  baseline  actual 
emissions  for  modifications  at  any 
existing  emissions  unit.  Commenters 
have  various  reasons  for  supporting  or 
opposing  the  proposed  approach.  Many 
supporters  agree  that  extending  the 
baseline  look  back  period  to  10  years 
would  simplify  current  regulations  and 
provide  certainty  to  sources  who 
otherwise  would  have  to  demonstrate  to 
the  reviewing  authority  that  a  period 
other  than  the  2  years  immediately 
preceding  the  proposed  change  was 
more  representative  of  normal  source 
operation.  Some  commenters  support 
the  proposal  because  it  would  prevent 
the  perceived  confiscation  of  underused 
capacity  at  sources  that  have  had  low 
utilization  rates  for  an  extended  period. 
These  commenters  agree  that  a  10-year 
look  back  period  is  more  likely  to  afford 
a  source  a  baseline  actual  emissions 
calculation  that  best  reflects 
representative  source  operating 
conditions  and  would  also  account  for 
fluctuations  in  the  business  cycle. 

Some  commenters  criticize  the 
proposed  10-year  look  back  period  as 
being  too  long.  These  commenters 
recommend  either  a  5-year  or  2-year 
look  back  period.  One  of  these 
commenters  states  that  the  10-year  look 
back  creates  the  opportunity  for  a  source 
to  increase  production  to  the  10-year 
maximum,  and  prevents  the  State  or 
local  air  regulators  from  addressing  the 
increase  in  emissions.  Thus,  the 
commenter  believes  that  sources  would 
be  allowed  to  use  historic  emissions 
levels  that  are  higher  than  current  levels 
to  establish  the  baseline  actual 
emissions.  Some  commenters  add  that 
the  proposed  change  would  not  reduce 
program  complexity. 

Some  commenters  believe  that  instead 
of  extending  the  period  for  establishing 
baseline  actual  emissions,  the  test  for 
establishing  modifications  should  be 
changed.  According  to  the  commenters, 
the  problem  is  not  that  the  current 
system  does  not  go  back  far  enough  to 
set  a  fair  actual  emissions  baseline,  but 
that  the  methodology  does  not  account 
for  the  fact  that  most  emissions  units  are 
operating  at  an  activity  level  much 
lower  than  the  allowed  activity  level. 
The  commenters  believe  that  many  of 
the  real  problems  associated  with  the 
current  major  modification  applicability 
test  would  be  eliminated  if  the 
procedure  was  modified  in  an  equitable 
manner. 

A  commenter  also  adds  that  EPA  may 
also  want  to  include  provisions  that 
prevent  a  source  from  applying  the  new 
definition  of  actual  emissions  in  a  way 
that  would  retroactively  enable  the 
source  to  reverse  a  previous  major 


modification  determination  and  to 
eliminate  any  emissions  reduction 
previously  required  for  that  major 
modification. 

We  continue  to  believe  that  it  is 
reasonable  and  appropriate  to  adopt  the 
new  method  for  establishing  a  modified 
unit's  baseline  actual  emissions.  It  is 
important  to  understand  the  difference 
between  the  piu"pose  of  the  new 
procedure,  which  uses  the  10-year  look 
back,  and  the  existing  procedure  under 
the  pre-existing  definition  of  "actual 
emissions"  at  §52.21(b)(21(ii).  which 
generally  requires  the  use  of  an  average 
annual  emissions  rate  based  on  the  2- 
year  period  immediately  preceding  a 
particular  date.  The  latter  procedure  is 
designed  to  estimate  a  source's  actual 
emissions  at  a  particular  time  and 
continues  to  be  appropriate  for  such 
things  as  estimating  a  source's  impact 
on  air  quality  for  PSD  increment 
consumption. 

On  the  other  hand,  the  new  baseline 
procedure  is  specifically  designed  to 
allow  a  source  to  consider  a  full 
business  cycle  in  determining  whether 
there  will  be  an  emissions  increase  from 
a  physical  or  operational  change 
Generally,  a  source's  operations  over  a 
business  cycle  cover  a  range  of 
operating  (and  emissions)  levels — not 
simply  a  single  level  of  utilization.  The 
new  procedure  recognizes  that  market 
fluctuations  are  a  normal  occurrence  in 
most  industries,  and  that  a  source's 
operating  level  (and  emissions)  does  not 
remain  constant  throughout  a  source's 
business  cycle.  The  use  of  a  24-month 
period  within  the  past  10  years  to 
establish  an  average  annual  rate  is 
intended  to  adjust  for  unusually  high 
short-term  peaks  in  utilization. 

Consequently,  the  new  procedure 
ensures  that  a  source  seeking  to  make 
changes  at  its  facility  at  a  time  when 
utilization  may  not  be  at  its  highest  can 
use  a  normal -business  cycle  baseline  by 
allowing  the  source  to  identif\-  capacity 
actually  used  in  order  to  determine  an 
average  annual  emissions  rate  from 
which  to  calculate  any  projected  actual 
emissions  resulting  from  the  change. 

With  respect  to  the  commenters' 
general  concerns  that  a  1 0-year  look 
back  period  is  too  long,  we  sought  to 
better  understand  what  time  period  best 
represents  an  industn, 's  normal 
business  cycle.  Therefore,  we  contracted 
for  a  study  of  several  industries  in 
1997."  This  studv  found  that,  for  the 


•■'*  'Business  Cycles  in  Major  Emitting  Source 
Industries."  Eastern  Research  Group:  September  25. 
1997.  This  study  examined  the  business 
fluctuations  for  nine  source  categories  described  as 
CAA  major  emitting  sources.  Industry'  business 
cycles  were  examined  using  industry  output  data 

Continued 


H()2(»)         Ifil.T.tl   K.-ijisi.T    Vol.  67,  No.  251 /Tuesday.  December  31,  2002/Rule,s 


K'-uiilati(iii 


iiidu.stnfs  an<ii\/i'ii,  business  >  \(  if-. 
differ  markedly  by  industry,  and  may 
vary  greatly  both  in  duration  and 
intensity  even  within  a  particular 
industry.  Nevertheless,  we  concluded 
from  the  study  that  10  years  of  data  is 
reasonable  to  capture  an  entire  industry 
cycle.  Comments  from  various 
industries  support  a  conclusion  that  a 
10-year  look  back  period  is  a  fair  and 
representative  time  frame  for 
encompassing  a  source's  normal 
business  cycle. 

We  believe  that  the  use  of  a  10- year 
look  back  period  will  help  provide 
certainty  to  the  process  and  eliminate 
the  ambiguity  and  confusion  that 
occurred  when  an  applicant  and  the 
reviewing  authority  disagreed  on  what 
time  frame  provides  the  period  most 
representative  of  normal  source 
operation.  The  new  requirements  also 
provide  certainty  to  the  look  back 
period,  since  there  is  no  opportunity  to 
select  another  period  of  time  outside 
this  10- year  period.  (See  additional 
discussion  in  section  II. E. 2.)  In  addition, 
we  have  placed  certain  restrictions  on 
when  the  full  10-year  look  back  period 
mav  be  used.  {See  section  11. E. 3.) 

With  regard  to  the  concern  that 
industry  may  try  to  apply  the  new 
requirements  retroactively  to  undo 
current  restrictions  on  existing  sources, 
we  want  to  reiterate  that  the  new 
procedures  do  not  apply  retroactively  to 
existing  NSR  permits  or  changes  that 
sources  have  made  in  the  past.  Prior 
applicability  determinations  on  major 
modifications  and  the  control 
requirements  that  currently  apply  to 
sources  remain  valid  and  enforceable 
and  have  to  be  adjusted  for  in  the 
calculation  of  baseline  actual  emissions. 
However,  as  part  of  the  transition 
process  for  implementing  the  new 
provisions,  we  do  intend  to  allow 
permit  applicants  to  withdraw  any 
permit  applications  submitted  for 
review  under  the  part  52  Federal  PSD 
permit  program  so  that  they  may  re- 
evaluate their  projects  in  light  of  the 
new  requirements.  States  may  allow  for 
the  same  type  of  transition  process 
under  their  own  NSR  programs. 

Finally,  we  considered  whether  we 
should  change  the  length  of  the  look 
back  period  for  EUSGUs  for  establishing 
the  actual  emissions  baseline  period  to 
be  consistent  with  the  10-year  look  back 
period  we  are  adopting  for  other 
existing  emissions  units.  The  data  we 
collected  to  support  the  1992  rule 
changes  show  that  allowing  EUSGUs  to 
use  any  2-year  period  out  of  the 


for  lh»'  VKirs  1MH2  In  1H«M  Inrlusive.  based  on  the 
Ufficu  of  MaiiaXHinent  anil  BiKixet's  SIC  codes  for 
individual  industries  |()MB.  1987). 


jiieceding  5  years  is  a  sufficient  period 
of  time  to  capture  normal  business 
cycles  at  an  EUSGU.  We  do  not  believe 
that  any  information  received  during  the 
public  comment  period  for  this  final 
rule  adequately  supports  a  different 
conclusion.  Thus,  we  have  decided  to 
retain  the  2-in-5-years  baseline  period 
for  EUSGUs.  However,  for  consistency 
with  the  baseline  period  for  other 
existing  emissions  units,  we  have 
specified  that  the  2-year  period  is  a 
consecutive  24-month  period. 

2.  Why  Do  the  New  Requirements  Not 
Provide  Discretion  for  the  Reviewing 
Authority  To  Consider  Another  Time 
Period  More  Representative  of  Normal 
Operation  for  Non-EUSGUs? 

Several  commenters  oppose  our 
proposed  elimination  of  the  reviewing 
authority's  discretion  to  allow  a 
different  representative  period  (outside 
of  the  10-year  period),  because  they 
argue  certain  sources  (for  example, 
emissions  units  placed  in  cold  reserve 
due  to  reduced  demand)  require  this 
flexibility.  Some  commenters  say  the 
discretion  should  be  given  to  the 
reviewing  authority,  while  other 
commenters  wanted  the  discretion  given 
directly  to  source  owners  and  operators. 
Instead  of  the  discretion  to  use  an 
alternate  period,  one  commenter  prefers 
that  all  sources  should  be  required  to 
show  that  they  have  selected  a 
representative  period  that  precedes  the 
most  recent  2-vear  period. 

We  believe  that  use  of  a  fixed  10-year 
look  back  period  provides  the  desired 
clarity  and  certainty  to  the  process  of 
selecting  an  appropriate  utilization/ 
emissions  level  that  is  representative  of 
a  source's  normal  operation.  A  bounded 
10-year  look  back  provides  certainty  to 
the  regulated  community  that  may  be 
undermined  by  an  option  to  allow  an 
unbounded  alternative  period  as  well. 

3.  Why  Are  We  Placing  Restrictions  on 
the  Use  of  a  10- Year  Look  Back  for 
Setting  the  Baseline  Actual  Emissions? 

Numerous  commenters  responded  to 
our  concern  that  many  sources  might 
lack  accurate  records  for  the  full  10-year 
look  back  period,  and  to  our  request  for 
comments  on  the  need  to  condition  the 
full  use  of  the  10-year  period  upon  the 
accuracy  and  completeness  of  available 
data,  as  well  as  the  need  to  establish 
specific  criteria  for  accuracy, 
completeness,  and  recordkeeping  when 
using  older  data.  A.  number  of 
commenters  generally  support  limiting 
full  use  of  the  10-year  look  back  period 
to  situations  in  which  adequate 
emissions  and/or  capacity  utilization 
data  are  available.  Some  commenters 
also  recommend  that  EPA  issue 


minimum  criteria  to  reduce  the  number 
of  case-by-case  determinations  and  help 
reviewing  authorities  avoid  debates 
with  sources  on  what  constitutes 
sufficient  data. 

On  the  other  hand,  one  commenter 
recommends  that  we  not  adopt  a 
variable  look  back  period  based  on  the 
quality  of  the  older  data  because  it 
would  "add  considerable  uncertainty 
and  protracted  debate  to  the 
process.   .   .   ."  If,  however,  we  choose 
to  limit  the  look  back  period  based  on 
the  quality  of  older  data,  then  this 
commenter  and  several  others  prefer 
provisions  allowing  for  case-by-case 
decisions  by  State  or  local  reviewing 
authorities  over  specific  criteria 
established  by  EPA. 

Todays  amendments  condition  the 
full  use  of  the  new  10-year  look  back 
period  on  the  accuracy  and 
completeness  of  your  records  of 
emissions  and  capacity  utilization,  with 
respect  to  the  24-month  period  you 
select,  for  any  emissions  unit  that 
undergoes  a  physical  or  operational 
change.  See,  for  example,  new 
§  52.21(b)(48){/).  As  with  all  emissions 
calculations,  accuracy  and  completeness 
are  central  elements  for  applicability 
determinations.  In  many  cases,  sources 
presently  maintain  accurate  records  on 
emissions  and  operations  for  only  3  to 
5  years.  Thus,  we  think  it  is  appropriate 
to  limit  use  of  the  full  10-year  look  back 
period  when  you  do  not  have  adequate 
data  for  the  time  period  you  wish  to 
select.  However,  this  limitation  should 
be  alleviated  over  time  as  sources  begin 
to  maintain  records  for  longer  periods  to 
accommodate  the  10-year  look  back 
opportunity. 

We  also  agree  that  adequacy  of  any 
given  data  should  be  left  to  the  case-by- 
case  judgment  of  individual  reviewing 
authorities.  The  type  of  data  necessary 
to  determine  emissions  will  vary 
drastically  from  source  category  to 
source  category  and  from  process  to 
process  within  a  source  category.  At  this 
time,  we  are  not  able  to  issue  generic 
criteria  that  would  apply  to  all  types  of 
industries. 

We  are  further  restricting  yoiir  use  of 
the  10-year  look  back  for  emissions 
units  that  are  located  in  nonattainment 
areas  and  OTRs.  In  such  cases,  you  are 
precluded  from  using  any  portion  of  the 
10-year  look  back  that  precedes 
November  15,  1990— the  date  of  the 
1990  CAA  Amendments — to  establish 
baseline  actual  emissions  for  those 
units.  This  limit  on  the  use  of  the  10- 
year  look  back  is  consistent  the  intent  of 
the  1996  NPRM,  which  was  originally 
proposed  to  apply  to  the  use  of  the  10- 
vear  look  back  for  any  modification  of 
an  existing  facility  in  a  nonattainment 
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area  or  OTR.  See  61  FR  38259  (July  23, 
1996).  However,  because  we  are  now 
beyond  the  point  where  the  November 
15,  1990  limit  is  relevant  to 
modifications,  we  are  only  applying  this 
limitation  in  the  netting  context  with 
respect  to  emissions  units  changed 
within  the  contemporaneous  period. 

4.  Why  Were  Changes  Made  to  the 
Proposed  Approach  for  Establishing 
Baseline  Actual  Emissions  Using  a  10- 
Year  Look  Back? 

Commenters  raise  specific  questions 
about  how  to  use  the  10-year  look  back 
to  calculate  an  emissions  unit's  baseline 
actual  emissions.  Several  commenters 
are  concerned  about  how  the  utilization 
rate  would  be  considered  in  the 
calculation.  For  example,  some 
commenters  support  the  proposal  to 
allow  sources  to  use  their  highest 
capacity  achieved  during  any 
consecutive  12  months,  because  it 
provides  improved  flexibility  in 
establishing  a  capacity  level  that  is 
representative  of  normal  operations. 
However,  other  commenters  object  to 
using  the  12  months  with  the  highest 
utilization.  These  commenters  argue 
that  the  use  of  production  rates  can  be 
unworkable  because  there  is  not  always 
a  clear  relationship  between  production 
rate  and  emissions.  In  addition,  reliable 
records  may  not  be  available  to 
determine  the  highest  production  rates. 
As  an  alternative,  commenters  suggest 
using  emissions  from  any  12-month 
period  in  the  preceding  10  years, 
adjusted  to  reflect  current  rules,  or 
allowing  the  source  to  use  any  12-month 
period  of  its  choice. 

A  related  issue  raised  by  commenters 
is  whether  to  require  anv  current 
Federal,  State,  or  voluntary  limit  to  be 
included  in  the  establishment  of  the 
baseline  actual  emissions.  Some 
commenters  say  these  provisions  would 
penalize  sources  that  complied  with 
other  regulator^'  requirements  or  chose 
to  implement  pollution  prevention 
programs  Commenters  are  particularly 
concerned  that  sources  be  given  credit 
for  voluntary'  reductions.  However, 
other  commenters  support  including  all 
of  these  factors  in  the  baseline  tu  better 
represent  actual  emissions  and  avoid 
inconsistencies  between  emissions  units 
that  have  permits  and  those  that  do  not. 
Commenters  also  raise  specific 
questions  about  how  the  calculation 
would  include  the  effect  of  other 
emission  limitations. 

As  described  earlier,  we  have  decided 
to  require  the  use  of  a  consecutive  24- 
month  period  within  the  10-year  look 
back  instead  of  the  proposed  12-month 
period  to  calculate  the  baseline  actual 
emissions  for  any  emissions  unit  that 


undergoes  a  physical  or  operational 
change,  or  is  affected  by  such  change. 
The  longer  24-month  period  allows  you 
to  reference  levels  of  utilization 
achieved  in  the  past,  but  also  eliminates 
the  potential  problem  associated  with 
short-term  peaks  that  do  not  truly 
represent  the  unit's  normal  operation.  In 
this  respect,  the  use  of  a  24-month 
period  is  consistent  with  the  pre- 
existing approach  for  calculating  actual 
emissions. 

With  respect  to  commenters'  concerns 
about  being  required  to  use  the  period 
of  highest  utilization,  our  reference  in 
the  proposal  preamble  to  selecting  the 
period  of  highest  utilization  was  based 
on  our  general  assumption  that  the 
period  of  maximum  utilization  also 
represents  the  period  of  highest 
pollution  levels  for  the  unit  of  concern. 
However,  you  are  not  required  to  select 
the  period  of  highest  utilization.  The 
choice  of  which  consecutive  24-month 
period  within  the  10-year  window  to 
use  is  up  to  you.  The  two  restrictions  on 
the  selection  of  the  appropriate 
consecutive  24-month  period,  as 
described  earlier,  are  the  availability  of 
adequate  and  complete  source  records 
for  the  unit  of  concern  and  the  limit  on 
using  dates  earlier  than  November  15, 
1990  for  contemporaneous  emissions 
changes  in  nonattairunent  areas  and 
OTRs, 

We  agree  with  the  concerns  expressed 
by  some  commenters  that  the  baseline 
actual  emissions  calculated  from  the 
consecutive  24-month  period  selected 
could  yield  a  higher  pollution  level  than 
a  unit  is  currently  allowed  to  emit.  We 
do  not  believe  that  we  should  allow  a 
source  to  take  credit  for  baseline  actual 
emissions  that  exceed  the  current, 
legally  allowable  emissions  rate. 
Consequently,  the  new  requirements 
require  you  to  determine  whether  any 
legally  enforceable  limitations  currently 
exist  that  would  prevent  the  affected 
unit  from  emitting  a  pollutant  at  the 
levels  calculated  from  the  24-month 
baseline  period.  The  approach  that  we 
have  adopted  allows  you  to  reference 
plant  capacity  that  has  actually  been 
used,  but  not  pollution  levels  that  are 
not  legally  allowed  at  the  time  the 
modification  is  to  occur.  You  will  be 
required  to  make  adjustments  for 
voluntary  reductions  that  you  may  have 
taken  only  to  the  extent  that  the 
reductions  resulted  from  conditions  that 
are  legally  enforceable  limitations. 


5.  How  Does  the  Change  in  the  Baseline 
Period  Affect  Related  Requirenients 
Regarding  Protection  of  Air  Qualitj'? 

a.  How  Does  the  Extended  Baseline 
Period  Conform  With  the  Special 
Modification  Provisions  Under  Sections 
182lc)  and  (e)  of  the  Act? 

Most  commenters  feel  the  proposed 
extension  of  the  look  back  period  fits 
within  the  design  and  intent  of  the 
special  modification  procedures  set 
forth  in  sections  182(c)  and  (e)  of  the 
Act,  applicable  in  serious,  severe,  and 
extreme  ozone  nonattainment  areas. 
However,  one  commenter  representing 
State  and  local  air  pollution  control 
agencies  considers  the  new 
requirements  to  be  in  significant  conflict 
with  the  special  modification 
procedures  contained  in  those  sections 
of  the  Act.  The  commenter  indicates 
that  this  conflict  could  be  resolved  by 
deferring  to  relevant  requirements  for 
modifications  in  serious,  severe,  and 
extreme  areas.  The  commenter  adds  that 
while  NSR  programs  are  tools  to  attain 
and  maintain  compliance  with  the 
NAAQS.  they  should  not  be  available  to 
undermine  specific  statutory  and  SIP 
requirements  designed  to  resolve 
nonattainment  problems. 

We  disagree  with  the  commenter's 
concern  that  the  use  of  a  10-year  look 
back  period  to  implement  sections 
182(c)  and  (e)  of  the  Act  for  purposes  of 
establishing  a  modified  unit's  baseline 
emissions  will  undermine  any  statutorj' 
or  SIP  requirements  designed  to  address 
nonattainment  problems.  The  two 
sections  establish  special  procedures  for 
determining  whether  a  proposed 
modification  of  a  major  stationary 
source  of  ozone  in  a  serious,  severe,  or 
extreme  ozone  nonattainment  area  will 
be  subject  to  major  NSR  under  part  D  of 
the  Act,  The  Act  is  silent  on  the  issue 
of  how  one  is  to  determine  whether  a 
physical  or  operational  change  increases 
the  amount  of  a  pollutant  for  a  changed 
emissions  unit.  We  believe,  therefore, 
that  we  have  the  authority  to  establish 
a  regulatorv'  procedure  for  making  the 
required  determinations  concerning 
emissions  increases  resulting  from 
physical  or  operational  changes. 

In  light  of  the  fact  that  the  10-year 
look  back  period  may  be  used  for 
emissions  units  (other  than  EUSGUs) 
that  are  involved  in  contemporaneous 
emissions  changes  (for  netting 
purposes),  it  should  be  noted  that  the 
new  requirements  prohibit  the  use  of 
the  look  back  period  earlier  than 
November  15,  1990.  Consequently,  for 
emissions  units  whose 
contemporaneous  emissions  changes 
occurred  before  November  15,  2000,  the 
consecutive  24-month  period  selected 
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tur  calculatlu^  the  bdSfline  di  tii.ii 
emissions  relevant  to  the 
contemporaneous  emissions  change 
cannot  include  a  date  prior  to  November 
15.  1990.  It  should  be  pointed  out. 
however,  that  for  modifications 
involving  emissions  of  volatile  organic 
compounds  (VCX^j  in  areas  classified  as 
"extreme."  the  statutory  language  is 
clear  that  the  increase  in  emissions 
resulting  from  the  change  is  not 
required  to  be  a  significant  increase,  but 
rather  that  "any  increase"  that  is 
projected  using  the  new  actual-to- 
projected-actual  applicability  test  will 
trigger  the  applicable  NSR  requirements. 

b.  Will  the  Longer  Look  Back  Period 
Related  to  the  Baseline  Actual 
Emissions  Protect  Short-tenn 
Increments  and  NAAQS^ 

Some  commenters  express  concerns 
that  the  opportunity  to  take  credit  for 
older  baseline  actual  emissions  would 
result  in  adverse  environmental 
consequences.  One  commenter 
specifically  indicates  that  the  proposed 
hd.seline  actual  emissions  determination 
process,  involving  a  10-year  look  back, 
would  allow  significant  increases  in 
emissions  to  escape  the  ambient  impact 
review  requirements  otherwise  required 
by  NSR. 

Today's  new  rule  modifies  the  way 
your  NSR  applicability  determinations 
are  made  for  changes  made  to  existing 
omissions  units.  The  new  rule  does  not 
affect  the  way  in  which  a  source's 
ambient  air  quality  impacts  are 
evaluated.  Compliance  with  the  NAAQS 
is  accomplished  with  air  quality 
dispersion  models  using  maximum 
allowable  emission  limitations  (or 
federally  enforceable  permit  limits) 
combined  with  operating  factors,  which 
consider  either  design  capacity  or  actual 
operating  factors  averaged  over  the  most 
recent  2  years  of  operation,  from  all 
modeled  sources.-''  In  addition,  any 
increase  in  actual  emissions,  based  on 
the  existing  definition  of  "actual 
emissions."  consumes  PSD  increment 
whether  it  occurs  through  normal 
source  operation  or  as  a  result  of  a 
physical  or  operational  change.  As 
mentioned  earlier,  the  existing 
definition  of  "actual  emissions" 
continues  to  apply  with  regard  to  all 
NSR  requirements  other  than  the  new 
source  applicability  tests.  See,  for 
example,  new  §  52.21(b)(21)(i).  Thus,  we 
do  not  believe  there  is  a  basis  for 


»« Guidance  for  modelinfi  NAAQS  compliance 
tinder  the  PSD  program  is  set  forth  in  EPA's 
Guideline  on  Air  Quality  Models  contained  in 
appendix  W  of  40  l.FR  part  51  Ttjis  guidance  is 
inr.nrporaled  by  reference  both  in  the  Federal  PSD 
regulations  and  in  the  minimum  requirements  for 
SIPs  under  (he  part  51  P.SD  regulations. 


concluding  that  the  use  of  a  longer  look 
back  period  for  determining  a  modified 
emissions  unit's  baseline  actual 
emissions  (for  purposes  of  determining 
whether  a  physical  or  operational 
change  will  result  in  a  significant 
emissions  increase)  will  cause  any 
adverse  environmental  impacts. 

6  Why  Was  the  Contemporaneous 
Period  for  Netting  Not  Also  Changed  to 
a  10- Year  Look  Back  Period? 

In  the  1996  NPKM    %•   indicated  that 
we  were  not  propubui^  '.u  extend  the  5- 
year  contemporaneous  period  along 
with  the  proposed  10-year  look  back 
period  associated  with  the 
establishment  of  baseline  actual 
emissions.  Sw  61  FR  38259  (July  23. 
1996).  We  did,  however,  solicit 
comments  on  the  effect  of  the  differing 
look  back  periods  and  any  reasons  why 
these  periods  should  be  the  same. 
Commenters  responded  in  a  variety  of 
ways  to  our  request,  with  no  clear 
con.sensus  as  to  whether  it  would  be 
appropriate  to  establish  a  uniform  look 
back  period.  One  commenter  supports 
the  10-year  contempniraneous  period  for 
reasons  of  consistency  Other 
commenters  believe  that  it  was 
reasonable  to  use  two  different  time 
frames.  Some  commenters  support 
retaining  the  5-year  contemporaneous 
period  because  changing  it  could  have 
adverse  effects  on  existing  permit 
determinations  Several  commenters 
support  the  selection  of  a  different 
contemporaneous  time  frame  than  the 
existing  5-vear  period,  but  they  differ  in 
their  recommendations  for  changing  it. 
One  suggests  giving  the  source  the 
option  of  choosing  either  a  10-year  or  5- 
year  contemporaneous  period.  Another 
commenter  believes  that  a  1-year  period 
would  reduce  confusion.  Finally, 
another  commenter  proposes  a  5-year 
contemporaneous  period  that  would  not 
mandate  that  5  consecutive  years  be 
considered. 

We  do  not  believe  that  there  is  a 
compelling  reason  to  change  the 
existing  5-year  contemporaneous 
period.  The  look  back  periods  serve 
different  purposes  and  need  not  be  the 
same  in  order  to  effectively  implement 
the  NSR  program  objectives.  States 
retain  the  flexibility  in  defining  a 
different  contemporaneous  period  under 
SlP-approved  NSR  programs,  and  may 
use  that  fiexibility  to  adjust  the 
contemporaneous  period  if  they  believe 
that  a  different  period  is  more 
appropriate  for  their  purposes  under  the 
new  applicability  requirements.  See,  for 
example.  §  51.16'6{b)(3)(ii).  Therefore, 
under  today's  new  requirements,  we 
have  not  changed  the  5-year 
contemporaneous  period  under  the 


Federal  PSD  program.  It  should  be  noted 
that  for  purposes  of  determining  the 
baseline  actual  emi.ssions  of  a 
contemporaneous  change  in  emissions 
from  an  emissions  unit  that  was  an 
existing  unit  at  the  time  of  the 
contemporaneous  change,  the  new 
requirements  authorize  a  source  to  use 
the  10-vear  look  back  period. 

7.  Why  V\.is  thi'  Demand  Growth 
Exclusion  Retained? 

When  we  proposed  to  expand  the 
scope  of  the  WEPCO  rulemaking  to 
cover  modifications  at  any  existing 
emis'jinns  unit  wf  «;n!irited  commt^nl 
on  v\rit'tt!tT  ihr  .iriii.iiui  growth 
exclusion  ((uiTfr-.t  p.  h-.  .iiLih!'-    rii-,  kj 
EUSGUs)  should  di-'  I)-  ,i\,ui.il.|.'  In  all 
source  categories.  In  1998.  we  noted  that 
there  were  problems  that  could  arise 
with  the  demand  growth  exclusion.  63 
ra  39860-39861  (July  24,  1998). 
Accordingly,  we  solicited  comment  on 
this  uew  position. 

env  liiiiuin'iii.ii  I  iiiiu!i>-iii>'i--  su|ip(iri  lh<' 
total  elimination  of  thr   !•  in.imi  ^mwth 
exclusion.  Thesr  r  (in,int'iit>Tv  iTi.iuitain 
that  a  facility's  p   st  i  h,ini.;f  iiiusMons 
increases  due  to  deiiMii  i  ^r*  i.\  th  i  >  uhi 
not  be  disassociated  tr   n,  \i\<<^f  tti.i! 
resulted  directly  fn)u,  ih.   physical  or 
operational  change  Th'  -m  i  (immmters 
believe  the  demand  i;r''v\ili  cm  lii^mn 
would  be  difficult  to  enfort;e.  Th« 
demand  growth  exclusion  would,  tJu> 
claim,  also  be  burdensome  because  it 
would  require  projections,  estimates, 
and  post-modification  evaluations  of 
increased  emissions  to  determine 
whether  the  increasf^  worn  tho  result  of 
increased  demand. 

On  the  other  hand,  numerous 
industry  commenters  oppose 
eliminating  the  demand  growth 
provisions,  stating  that  market  factors 
do  independently  cause  emissions 
increases  absent  physical  amd 
operational  changes.  These  commenters 
maintain  that  when  projected  increased 
capacity  utilization  is  in  response  to  an 
independent  factor,  such  as  demand 
growth,  the  increased  utilization  cannot 
be  said  to  result  from  the  change  and 
therefore  may  rightfully  be  excluded 
from  the  projection  of  the  emissions 
unit's  future-actual  emissions.  They 
further  argue  that  such  increases  should 
not  be  included  in  post-change 
emissions  even  in  the  absence  of  a 
demand  growth  exclusion,  as  the 
increases  would  not  he  the  result  of  the 
physical  or  operatiDOdl  changes  that 
were  made.  Consequently,  these 
commenters  state  that  the  proposed 
demand  growth  exclusion  simply  makes 
that  principle  explicit  and  eliminates 
confusion  as  to  how  emissions  should 
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be  calculated.  The  same  commenters 
who  support  retaining  demand  growth 
provisions  for  utilities  also  believe  these 
provisions  should  be  extended  to  non- 
utilities. 

Under  today's  new  requirenients.  you 
will  be  allowed  to  applv  the  causation 
provision  as  originally  <  untamed  in  the 
WEPCO  amendments   Both  the  statute 
and  implementing  regulations  indicate 
that  there  should  be  a  causal  link 
between  the  proposed  change  and  an\ 
post-change  increase  in  emissions,  that 
is,  ■•*    •    •  any  physical  change  or 
change  in  the  method  of  operation  that 
would  result  in  a  significant  net 
emissions  increase  *    *    *"  (emphasis 
added).  See,  for  example,  existing 
§52.21(b)(2)(i).  Consequently,  under 
today's  new  rules,  when  a  projected 
increase  in  equipment  utilization  is  in 
response  to  a  factor  such  as  growth  in 
market  demand,  you  may  subtract  the 
emissions  increases  from  the  unit's 
projected  actual  emissions  if;  (1)  The 
unit  could  have  achieved  the  necessary- 
level  of  utilization  during  the 
consecutive  24-month  period  you 
selected  to  establish  the  baseline  actual 
emissions;  and  (2)  the  increase  is  not 
related  to  the  physical  or  operational 
change(s)  made  to  the  unit.  See  for 
example,  new  §52.21(b)(41)(ii)(c). 

On  the  other  hand,  demand  growth 
can  only  be  excluded  to  the  extent  that 
the  physical  or  operational  change  is  not 
related  to  the  emissions  increase.  Thus, 
even  if  the  operation  of  an  emissions 
unit  to  meet  a  particular  level  of 
demand  could  have  been  accomplished 
during  the  representative  baseline 
period,  but  the  increase  is  related  to  the 
changes  made  to  the  unit,  then  the 
emissions  increases  resulting  from  the 
increased  operation  must  be  attributed 
to  the  project,  and  cannot  be  subtracted 
from  the  projection  of  projected  actual 
emissions. 

8.  Should  Increases  in  Plant  Utilization 
Be  Reviewed  as  Potential  Major 
Modifications? 

Many  commenters  argue  that 
emissions  increases  resulting  from 
increased  utilization  should  not  be 
subjected  to  review  as  major 
modifications.  They  insist  that  EPA's 
policy  and  rules  have  always  allowed 
increases  in  capacity  utilization  without 
triggering  a  modification,  and  not 
allowing  utilization  increases  will  limit 
new  capacity  to  new  emissions  units 
instead  f)f  promoting  increased 
efficiency  at  existing  emissions  units. 
One  commenter  argues  that  these  sorts 
of  changes  do  not  require  any  sort  of 
applicability  determination  and  that 
Congress  never  anticipated  that  the  NSR 
program  would  hamper  a  source's 


ability  to  increase  utilization  up  to  the 

original  design  capacity. 

We  believe  that  an  increase  in 
utilization  should  not  trigger  the  major 
NSR  requirements  unless  it  is  related  to 
a  physical  or  operational  change.  As 
explained  earlier,  the  CAA  only  applies 
the  major  NSR  requirements  to 
emissions  increases  that  are  the  result  of 
a  physical  or  operational  change.  Thus, 
we  do  not  believe  that  the  major  NSR 
requirements  should  apply  to  a 
utilization  increase  unless  the  increase 
IS  related  to  the  modification.  Under 
today's  final  rules,  you  may  exclude 
emissions  related  to  an  increase  in 
utilization  if  you  were  able  to 
accommodate  the  increase  in  utilization 
during  the  24 -month  period  you  select 
to  establish  your  baseline  actual 
emissions  and  the  increased  utilization 
is  not  related  to  the  change. 

9.  Why  Must  You  Track  Physical  or 
Operational  Changes  That  Increase  a 
Unit's  Design  Capacity  or  Potential  To 
Emit  Post-Change  Actual  Emissions  for 
a  Longer  Period  of  Time? 

We  raised  this  issue  in  the  1998  NOA. 
Several  commenters  support  applying 
what  we  then  termed  the  "actual-to- 
enforceable-future-actual"  test  to 
increases  in  design  capacity  or  PTE 
because  it  would  be  inappropriate  to 
automatically  assume  that  such 
increases  will  affect  normal  operations, 
which  would  require  the  actual-to- 
potential  test.  They  say  that  these  types 
of  modifications  are  common  and  do  not 
generally  increase  emissions  because 
they  improve  efficiency  and  add  control 
devices. 

One  commenter  explains  that  it  is  not 
uncommon  for  an  emissions  unit's 
capacity  to  be  increased  so  as  to  speed 
up  normal  operations  without 
increasing  production,  and  that 
projected  actual  emissions  could  easily 
be  calculated  on  the  basis  of  past 
operating  experience.  On  the  other 
hand,  another  commenter  indicates  that 
it  is  very  expensive  to  increase  design 
capacity.  Therefore,  it  can  be  assumed 
that  a  company  would  use  the 
additional  capacity  as  soon  as  it 
becomes  available. 

Several  regulator}'  agency  commenters 
support  the  use  of  the  actual-to- 
potential  test  for  modifications  that 
increase  design  capacity  or  PTE.  One  of 
these  commenters  stated  that  such 
modifications  would  alter  an  emissions 
unit's  normal  operation  and  make 
previous  actual  emissions  "unreliable 
and  irrelevant." 

We  do  not  believe  that  every 
modification  that  includes  added 
capacity  or  an  increase  in  the  PTE  is 
intended  for  full  use  of  that  new 


capacity  or  PTE.  Such  actions  could 
well  be  intended  to  enhance  current 
operations  without  resulting  in 
increased  production  or  operation. 
Therefore,  under  today's  new 
requirements,  you  are  not  required  to 
count  the  emissions  increase  that  would 
result  from  full  use  of  new  capacity  or 
PTE  if  you  conclude  that:  (1)  Such 
capacity  or  PTE  will  not  be  fully 
utilized,  and  (2)  the  emissions  increase 
resulting  from  that  portion  of  the 
capacity  that  will  be  used  will  not  result 
in  a  significant  emissions  increase  from 
the  modification  or  a  significant  net 
emissions  increase  at  the  source.  The 
new  requirements  include  a  provision 
that  requires  you  to  monitor  the 
emissions  from  the  project  for  10  years 
following  the  resumption  of  regular 
operation  of  the  emissions  units 
modified.  The  10-year  period  reflects 
our  determination  that  this  time  frame 
best  captures  the  normal  business  cycle 
for  industry  in  general.  Thus,  in 
situations  where  your  proposed  project 
will  in  fact  add  new  capacity  or  PTE  to 
an  existing  emissions  unit,  yet  you 
determine  that  the  objective  of  the 
physical  or  operational  change  is  not  to 
use  the  increased  capacity,  your 
calculation  of  representative  projected 
actual  emissions  may  reflect  this. 
However,  you  must  maintain  adequate 
information  for  10  years  following  the 
completion  of  the  project  to  track  the 
actual  annual  emissions  from  the  units 
associated  with  the  project.  This 
represents  a  special  condition  that 
supersedes  the  normal  5-year  period  for 
the  recordkeeping  requirements  being 
adopted  today.  During  the  10-year 
period,  you  must  report  to  your 
reviewing  authority  within  60  days  after 
any  year  if  the  annual  emissions,  in  tpy, 
from  the  project  exceed  the  baseline 
actual  emissions  by  a  significant  amount 
for  the  regulated  NSR  pollutant  and  if 
such  emissions  differ  from  the 
preconstruction  projection. 

10.  Does  the  Actual-To-Projected-Actual 
Applicability  Test  Apply  to  Netting? 

We  did  not  specifically  request 
comment  on  this  issue  in  the  1996 
proposal.  Nonetheless,  we  received 
several  comments  that  assert  that  use  of 
different  methods  to  compute  an 
emissions  increase  and  determine  a  net 
emissions  increase  would  result  in 
"absurd  results"  and  require  two 
separate  accounting  records.  Other 
commenters  oppose  using  the  actual-to- 
future-actual  test  for  netting.  One 
commenter  says  that  the  sole  purpose  of 
the  actual-to-future-actual  test  was  to 
determine  if  an  emissions  increase  will 
occur.  One  commenter  says  we  should 
go  further  and  revise  the  definition  of 
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contemporan«uus    Iti  lunit  it  to  pru)ei.t 
activities  (vs.  plantwide)  and  reduce 
credits  for  shutdowns  and  curtailments. 

As  stated  previously,  we  did  not 
specifically  request  comment  on  this 
issue  and  we  are  not  promulgating 
amendments  to  the  netting  regulations, 
on  this  point,  at  this  time. 

11.  Should  We  Impose  an  Enforceable 
Projected  Actual  Emissions  Level? 

Some  commenters  on  our  1996 
proposal  support  the  establishment  of 
an  enforceable  limitation  on  the 
modified  source's  projected  future 
emissions  level.  Other  commenters 
support  our  specific  proposal  in  the 
1998  NOA  to  use  the  projected  actual 
emissions  as  a  temporary  cap  for  the 
emissions  units  involved  in  the  project, 
that  is.  an  enforceable  10-year  emissions 
level. 

On  the  other  hand,  many  other 
commenters  oppose  the  concept,  citing 
various  reasons  for  their  opposition. 
These  included  concerns  that  it  would 
become  a  de  facto  baseline  for  any 
additional  permitting  and  create 
additional  enforcement  liability,  usurp 
State  prerogatives,  be  inconsistent  with 
the  C;AA,  and  require  enforceable 
restrictions  for  too  long.  A  few  State  and 
local  air  reviewing  agencies  indicate 
that  they  do  not  have  the  resources  to 
adequately  administer  a  program  that 
would  require  permits  to  be  issued  for 
every  physical  or  operational  change  at 
a  major  stationary  source. 

Today's  new  requirements  follow  the 
1996  proposal.  You  will  not  be  required 
to  make  the  projected  actual  emissions 
projection  through  a  permitting  action. 
After  considering  the  comments 
received,  we  are  concerned  that  such  a 
requirement  may  place  an 
unmanageable  resource  burden  on 
reviewing  authorities.  We  also  believe 
that  it  is  not  necessary  to  make  your 
future  projections  enforceable  in  order 
to  adequately  enforce  the  major  NSR 
requirements.  The  Act  provides  ample 
authority  to  enforce  the  major  NSR 
requirements  if  your  physical  or 
operational  change  results  in  a 
significant  net  omissions  increase  at 
your  major  stationary  source. 

12.  Why  Are  Modified  Sources  That  Are 
Not  Considered  Major  Modifications 
Not  Required  To  Submit  Annual 
Reports  of  Actual  Emissions  Under  the 
New  Requirements? 

Several  commenters  support  our 
proposal  to  require  sources  to  track 
post-change  emissions  for  a  5-year 
period  so  that  there  is  a  factual  finding 
as  to  whether  emissions  from  the 
modified  units  actually  increased.  These 
commenters  believe  that  the 


requiremt'Ot  t(j  track,  uniissions  is  a 
needed  safeguard  and  that  it  should  not 
be  too  difficult  to  track  various 
operating  parameters.  They  add  that 
non-utilities  should  be  able  to  track 
emissions  as  well  as  utilities.  Finally, 
commenters  who  oppose  the  proposed 
10-year  enforceable  limit  support 
retaining  the  5-year  tracking  period  in 
its  place. 

Many  other  commenters  object  to  the 
burden  that  tracking  would  impose  in 
the  absence  of  any  additional 
environmental  benefit.  Some 
commenters  suggest  ways  to  reduce  the 
burden,  such  as  not  requiring  sources  to 
report  emissions  unless  there  is  a 
problem  or  reducing  the  tracking  period 
to  2  or  3  years.  Another  industry 
commenter  suggests  that  we  require  an 
up- front  notification  to  the  reviewing 
authority  whenever  the  actual-to-future- 
actual  applicability  test  is  used. 

We  agree  with  those  commenters  who 
recommend  that  you  should  be  required 
to  track  emissions  for  a  period  of  time 
following  a  modification.  Thus,  we  have 
retained  our  proposed  requirement  to 
maintain  annual  emissions  information 
for  a  period  of  5  years  following 
resumption  of  regular  operations  after 
the  change.  As  discussed  previously,  we 
expanded  this  requirement  to  10  years 
for  changes  that  increase  an  emissions 
unit's  capacity  or  its  potential  to  emit  a 
regulated  NSR  pollutant.  However, 
although  we  proposed  a  requirement  for 
annual  emissions  reporting,  we  have 
concluded  that  the  combination  of  the 
recordkeeping  requirements  of  this  rule, 
along  with  a  requirement  to  report  to  the 
reviewing  authority  any  annual 
emissions  that  exceed  your  baseline 
actual  emissions  by  a  significant  amount 
for  the  regulated  NSR  pollutant  and 
differ  from  your  preconslruction 
projection,  is  an  equally  effective  way  to 
ensure  that  a  reviewing  authority  can 
receive  the  information  necessary  to 
enforce  the  major  NSR  requirements. 
Moreover,  your  reviewing  authority  has 
the  authority  to  request  emissions 
information  from  you  at  any  time  to 
determine  the  status  of  your  post-change 
emissions. 

In  response  to  the  concern  that  these 
requirements  might  impose  unnecessary 
burdens,  we  have  also  included  further 
limits.  First,  you  are  only  required  to 
keep  records  if  you  elect  to  use  the 
actual-to-projected-actual  applicability 
test  to  calculate  your  emissions  increase 
from  the  project.  Second,  you  are  only 
required  to  keep  the  records  if  there  is 
a  reasonable  possibility  that  your  project 
might  result  \n  a  significant  emissions 
increase.  Finally,  you  only  need  keep 
those  records  for  projects  that  are  not 
major  modifications. 


We  also  considered  requiring  you  to 
submit  an  up-front  notification  to  your 
reviewing  authority,  but  concluded  that 
this  would  result  in  an  unnecessary 
paperwork  burden.  (EUSGUs.  however, 
will  be  required  to  submit  a  copy  of 
their  projections  to  reviewing 
authorities  before  beginning  actual 
construction.)  We  anticipate  that  a  large 
majority  of  the  projects  that  are  not 
major  modifications  may  nonetheless  be 
required  to  undergo  a  permit  action 
through  States'  minor  NSR  permit 
programs  In  such  cases,  the  minor  NSR 
permitting  procedures  could  provide  an 
opportunity  to  ensure  that  your 
reviewing  authority  agrees  with  your 
emission  projections.  Requiring  a 
sep.ir  it.  !i  itifi.  .itidn  would  not  provide 
the  rivicvMii^;  .luthority  with  any 
additional  information  in  such 
circumstances.  Accordingly,  we  believe 
today's  requirements  provide  reviewing 
agencies  with  the  ability  to  obtain  all 
the  information  necessary  to  ensure 
compliance. 

13.  Why  Are  We  Promulgating  Different 
Reporting  Requirements  for  Existing 
Emissions  Units  Than  for  EUSGUs? 

Today  we  are  finalizing  slightly 
different  requirements  for  EUSGUs  than 
other  industries.  In  2000,  boilers  and 
turbines  with  greater  than  25  MWe  or 
250  mmBTU/hr  of  generating  capacity 
represented  76  percent  of  this  nation's 
emissions  of  nitrogen  oxides  (NOx)  and 
85  percent  of  this  nation's  emissions  of 
SO;  from  stationary  sources. ^^ 

In  view  of  the  disproportionate 
amount  of  emissions  generated  by 
EUSGUs  compared  to  other  industry 
sectors,  we  believe  that  it  is  appropriate 
for  reviewing  authorities  to  have 
information  on  construction  and 
modification  activities  at  EUSGUs 
readily  aveiilable.  Accordingly,  we  are 
requiring  EUSGUs  to  provide  a  copy  of 
their  emissions  projection  to  the 
reviewing  authority  before  begirming 
actual  construction  of  a  project.  We  are 
also  requiring  them  to  report  their  post- 
change  annual  emissions  for  every  year 
they  are  required  to  generate  them.  This 
approach  also  makes  sense  because  it 
focuses  the  limited  resources  of  both 
sources  and  agencies  on  the  sources  that 
matter  most. 

Ill   (MA  Kxhihit  B 

In  addition  to  Mi.   pr<i[M.s('(?  (  hHnt,»es 
based  on  the  19hj  U  K1'<  ( )  .unfiuiments 
[see  section  11  of  this  preamble),  the 
1996  proposal  package  included 
alternative  regulatory  language  that 
would  enable  you  to  determine  whether 


'"'  Information  supporting  ttiese  values  can  be 
found  in  the  docket  for  todays  rulemakinR. 
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your  facility  has  undertaken  a 
modification  based  on  the  facility's  pre- 
change  and  post-change  potential 
emissions  instead  of  its  actual 
emissions.  This  action  was  part  of  the 
settlement  of  a  challenge  to  our  1980 
NSR  regulations  by  C^MA  and  other 
industry  petitioners.  The  exact  language 
we  proposed  was  set  forth  in  E.xhibit  B 
to  the  Settlement  Agreement.  v\  hich  is 
contained  in  the  docket  for  this 
rulemaking. 

Under  this  method,  sources  may 
calculate  emissions  increases  and 
decreases  based  on  the  actual  emissions 
method  or  the  unit's  pre-change  and 
post-change  potential  emissions, 
measured  in  terms  of  hourl\  emissions 
(that  is,  pounds  of  pollutant  per  hour). 
Sources  could  use  this  potential-to- 
potential  test  for  NSR  applicability,  as 
well  as  for  calculating  offsets,  netting 
credits,  and  other  ERCs. 

We  proposed  to  make  several  changes 
to  the  NSR  regulations.  First,  we 
proposed  to  add  the  following  exclusion 
to  the  definition  of  "major 
modification": 

A  major  modification  shall  be  deemed  not 
to  occur  if  one  of  the  following  occurs:  (a) 
there  is  no  significant  net  increase  in  the 
source's  PTE  (as  calculated  in  terms  of 
pounds  of  pollutant  emitted  per  hour);  or  (b) 
there  is  no  significant  net  increase  in  the 
source's  actual  emissions. 

Second,  we  proposed  to  delete  all 
references  to  "actual  emissions"  in  the 
definition  of  "net  emissions  increase" 
and  added  language  indicating  that  all 
references  to  'increase  in  emissions" 
and  "decreases  in  emissions"  in  the 
definition  of  "net  emissions  increases" 
"shall  refer  to  changes  in  the  source's 
PTE  (as  calculated  in  terms  of  pounds 
of  pollutant  emitted  per  hour)  or  in  its 
actual  emissions."  Third,  we  proposed 
to  modify  the  applicability  baseline  by 
eliminating  the  reference  to  the  2-year 
baseline  period  and  to  a  method  for 
determining  actual  emissions  during  the 
representative  period.  Finally,  we 
proposed  to  provide  express 
authorization  for  sources  to  use 
potential  emissions  in  calculating 
offsets  and  in  creating  ERCs. 

We  also  indicated  in  the  preamble  for 
the  1996  proposed  rulemaking  that  if  we 
promulgated  the  Exhibit  B  settlement  as 
a  final  rule,  the  Exhibit  B  rules  would 
need  to  be  updated  to  reflect  other  rule 
changes  since  1980.  as  well  as  relevant 
provisions  of  the  1990  Amendments. 

Before  proposing  the  Exhibit  B 
language,  we  did  a  preliminajr\-  analysis 
of  the  impact  on  the  NSR  program  of  the 
Exhibit  B  changes.  These  changes  would 
provide  maximum  flexibility  to  existing 
facilities  with  respect  to  determining  if 
a  significant  net  emissions  increase 


would  result  from  a  physical  or 
operational  change.  However,  we  also 
expressed  concern  about  the 
environmental  consequences  associated 
with  the  Exhibit  B  provisions.  For  one. 
you  could  modernize  your  aging 
facilities  (restoring  lost  efficiency  and 
reliability  while  lowering  operating 
costs)  without  undergoing 
preconslruction  review,  while 
increasing  annual  pollution  levels  as 
long  as  hourly  potential  emissions  did 
not  change.  Also,  Exhibit  B  would  allow 
your  facilities  to  generate  netting  credits 
and  ERCs  for  offsets  based  on  potential 
hourly  emissions,  even  if  never  actually 
emitted.  This  could  sanction  greater 
actual  emissions  increases  to  the 
environment,  often  from  older  facilities, 
without  any  preconstruction  review.  In 
addition,  actual  emissions  increases 
resulting  from  unreviewed  projects 
could  go  largely  undocumented  until  a 
PSD  review  is  performed  by  a  new  or 
modified  facility  that  ultimately  must 
undergo  review  By  that  time,  however, 
a  violation  of  an  increment  could  have 
unknowingly  occurred.  We  were  also 
concerned  that  Exhibit  B  would 
ultimately  stymie  major  new  source 
growth  by  allovvi-ng  unreviewed 
increases  of  emissions  from 
modifications  of  existing  sources  to 
consume  all  available  increment  in  PSD 
areas. 

In  our  analysis  supporting  the  1996 
proposal,  we  were  unable  to  reach  any 
conclusions  as  to  the  magnitude  of  any 
environmental  impacts  beyond  noting 
that  the  effects  would  vary  from  State  to 
State  depending  on  how  much 
cumulative  difference  exists  between 
the  unused  potential  emissions  and 
actual  emissions  in  a  given  inventory  of 
sources  and  on  the  extent  to  which  any 
unused  potential  emissions  have  been 
used  in  attainment  demonstrations. 
However,  our  analysis  did  show  that 
typical  source  operation  frequently  does 
result  in  actual  emissions  that  are  below 
allowable  emission  levels. 

We  received  many  comments  in 
response  to  the  1996  proposal  regarding 
CMA  Exhibit  B.  Some  commenters 
believe  the  potential-to-potential  test 
appropriately  focuses  on  the  significant 
emissions  changes  that  could  produce 
an  ad\erse  environmental  impact. 
Several  other  commenters  believe  that  a 
potential-to-potential  test  would  be 
environmentally  detrimental  These 
commenters  believe  that  CMA  Exhibit  B 
represents  a  substantial  weakening  of 
the  PSD  program  with  large  increases  in 
actual  emissions,  which  in  itself  could 
lead  to  a  significant  deterioration  of  air 
quality.  They  also  express  concerns 
regarding  the  creation  of  paper  credits 
and  other  impacts  on  the  broader  air 


quality  planning  process.  Une 
commenter  states  that  the  potential-to- 
potential  test  would  conflict  with  SIPs 
that  are  based  on  actual  emissions, 
threaten  a  State's  efforts  to  make 
reasonable  further  progress  (RFP) 
demonstrations,  and  interfere  with 
emission  credits  relied  on  by  SIPs. 
These  commenters  also  cite  the 
following  concerns. 

•  The  potential-to-potential  test 
would  allow  sources  to  escape  the  major 
modification  provisions  and  could 
virtually  eliminate  NSR  in  most 
modification  cases. 

•  Once  a  facility  has  proceeded 
without  NSR  based  on  actual  emissions, 
it  would  be  difficult  to  take  an 
enforcement  action  years  later  that 
would  successfully  require  that  facility 
to  retrofit  LAER  and  obtain  offsets 
retrospectively. 

We  agree  that  a  potential-to-potential 
test  for  major  NSR  applicability  could 
lead  to  uru^eviewed  increases  in 
emissions  that  would  be  detrimental  to 
air  quality  and  could  make  it  difficult  to 
implement  the  statutory  requirements 
for  state-of-the-art  controls. 

After  consideration,  we  believe  some 
of  the  comments  in  support  of  Exhibit 
B  have  merit.  As  noted  by  commenters 
who  supported  the  CMA  Exhibit  B 
proposal,  a  potential-to-potential  test 
could  simplify-  and  improve  the  NSR 
process.  According  to  commenters,  the 
CMA  Exhibit  B  approach  would  have 
the  following  benefits. 

•  Limit  the  scope  of  the  program  to 
encompass  only  those  significant 
physical  changes  that  Congress  intended 
to  cover 

•  Reduce  unnecessary  NSR  costs  and 
delays  and  improve  compliance  and 
enforcement 

•  Lower  the  cost  of  the  NSR  process 
by  reducing  the  complexity  of  the  NSR 
applicability  determinations 

•  Facilitate  applicability  decisions  at 
the  plant  level 

Tne  commenters  also  say  that  the 
CMA  Exhibit  B  approach  is  more 
equitable  than  the  existing  actual-to- 
potential  approach,  which  results  in  the 
capture  of  a  source's  unused  capacity. 
These  commenters  prefer  the  potential- 
to-potential  test  because  it  would  allow 
utilization  increases.  This  provision  is 
especially  useful  for  sources  in  cyclical 
industries  where  using  existing  capacity 
is  critical.  Sources  in  sectors  where 
utilization  and  demand  are  closely 
related  would  also  benefit. 

Our  own  concerns,  coupled  with  the 
concerns  expressed  by  some 
commenters,  have  caused  us  to  reject 
the  use  of  the  Exhibit  B  regulatory 
changes  for  general  purposes  of 
determining  whether  a  proposed 
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physical  or  operational  change  would 
result  in  a  major  modification.  For  the 
reasons  stated  above,  we  do  not  believe 
that  a  potential-to-potential  approach  is 
acceptable  for  major  NSK  applicability 
as  a  general  matter.  However,  we  agree 
with  the  commenters  in  part — some  of 
the  benefits  of  a  potential-to-potential 
approach  are  desirable.  We  believe  that 
in  more  limited  circumstances  a 
'■potential-to-potential"-like  approach 
would  be  acceptable.  Therefore,  we  are 
promulgating  two  new  applicability 
provisions  that  capture  the  benefits  of  a 
potential-to-potential  approach  but  still 
have  the  necessary  safeguards  to  ensure 
environmental  protection — PALs,  and 
the  Clean  Unit  Test. 

Today's  rules  provide  for  a  PAL  based 
on  plantwide  actual  emissions.  If  you 
keep  the  emissions  from  your  facility 
below  a  plantwide  actual  emissions  cap. 
then  you  need  not  evaluate  whether 
each  change  might  be  subject  to  the 
major  NSR  permitting  when  you  make 
alterations  to  the  facility  or  individual 
emissions  units.  The  cumulative  actual 
emissions  become  the  de  facto  potential 
emissions  for  the  plant,  and  you  may 
omit  up  to  the  permitted  level  without 
going  through  major  NSR.  oven  if  you 
are  making  changes  to  the  facility  The 
PAL  allows  you  to  make  changes 
quickly  by  allowing  you  to  alter  your 
facility  without  first  going  through 
major  NSR  review.  It  thus  limits  the 
number  and  complexity  of  NSR 
applicability  determinations,  and 
reduces  unnet:essary  costs  and  delays.  It 
also  allows  a  plant  manager  to  authoria^e 
changes,  as  long  as  the  emissions 
remain  under  the  permitted  level, 
without  first  obtaining  reviewing 
authority  review.  Furthermore,  it 
provides  an  incentive  to  use  state-of-the- 
art  controls  and  install  new,  lower 
emitting  equipment,  which  will  allow 
sources  to  increase  utilization.  In  return 
for  the  fiexibility  a  PAL  allows,  you 
must  monitor  emissions  from  all  of  your 
emissions  units  under  the  PAL. 
Therefore,  the  PAL  ensures  good 
controls  and  protection  of  air  quality. 
We  believe  there  are  other  mechanisms 
for  establishing  PAL^  that  would 
achieve  beneficial  results.  For  example, 
we  believe  PALs  based  on  allowable 
emissions  would  produce  flexibility  and 
assure  environmental  protection, 
provided  affected  sources  had  adequate 
safeguards.  Therefore,  we  intend  in  the 
near  future  to  propose  a  rule  that  would 
adopt  PALs  based  on  allowable 
emissions. 

Analogous  to  what  the  PAL  does  for 
facilities,  the  Clean  Unit  Test  sets 
emission  limitations  or  work  practice 
requirements  in  conjunction  with 
BACT.  LAER.  or  Clean  Unit 


determinations  and  identities  any 
physical  or  operational  characteristics 
that  formed  the  basis  for  the  BACT. 
LAER.  or  Clean  Unit  determination  for 
a  particular  unit.  The  Clean  Unit  Test 
recognizes  that  if  you  go  through  major 
NSR  review  (including  air  quality 
review)  and  install  BACT  or  LAER  or 
comparable  technology,  then  you  may 
make  any  subsequent  changes  to  the 
Clean  Unit  without  triggering  an 
additional  major  NSR  review,  as  long  as 
there  is  no  need  for  a  change  in  the 
emission  limitations  or  work  practice 
requirements  in  the  permit  for  the  unit 
that  were  adopted  in  conjunction  with 
BACT.  LAER.  or  Clean  Unit 
determination  or  to  alter  any  physical  or 
operational  characteristics  that  formed 
the  basis  for  the  BACT.  LAER,  or  Clean 
Unit  determination.  Therefore,  for  Clean 
Units,  given  that  the  permit  is  based  on 
a  determination  that  is  protective  of  air 
quality,  the  new  test  would  deem  there 
is  no  emissions  increase  as  a  result  of 
any  physical  change  or  change  in  the 
method  of  operation.  With  these 
provisions,  sources  will  have  improved 
certaintv  ai\d  flexibility,  reduced 
burden,  and  opportunity  for  utilization 
increases  without  compromising  air 
quality.  Like  the  PAL.  the  Clean  Unit 
includes  necessary  safeguards  by 
requiring  enforceable  permit  terras  and 
conditions  to  ensure  environmental 
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A.  Introduction 

Today  we  are  adopting  a  final  rule  for 
a  PAL  option  that  is  based  on  the 
baseline  actual  emissions  •''•  from  major 
stationary  sources.  A  PAL  is  an  optional 
approach  that  will  provide  you.  the 
owners  or  operators  of  major  stationary 
sources,  with  the  ability  to  manage 
facility-wide  emissions  without 
triggering  major  NSR.  We  believe  the 
added  flexibility  of  a  PAL  allows  you  to 
respond  rapidly  to  market  changes 
consistent  with  the  goals  of  the  NSR 
program. 

Trie  final  rules  we  are  adopting  today 
also  benefit  the  public  and  the 
environment.  Reviewing  authorities, 
usually  States,  can  only  establish  a  PAL 
by  using  a  public  process  that  affords 
citizens  the  opportunity  to  comment 


upon  the  proposed  PAL.  This  process  is 
designed  to  assure  local  communities 
that  air  emissions  from  your  major 
stationary  source  will  not  exceed  the 
facility-wide  cap  set  forth  in  the  permit 
unless  you  first  meet  the  major  NSR 
requirements.  We  believe  that  a  PAL 
provides  a  more  complete  perspective  to 
the  public  because  in  setting  a  PAL. 
your  reviewing  authority  accounts  for 
all  current  processes  and  all  emissions 
units  together  and  reflects  the  long-term 
maximum  amount  of  emissions  it  would 
allow  from  your  source.  Moreover,  to 
comply  with  a  PAL  you  must  meet 
monitoring  requirements  prescribed  in 
the  rules  that  cnsun-  th.il  ficth  your 
reviewing  auttnTilv  .uni 'li<' (uihlH  have 
sufficient  infiirin.tii    m  ti    i:^  w  Iik  h  to 
determine  pUnlvM-.u  i  uu.}  uauLe. 
Additionally,  through  the  final  PAL 
regulations,  we  are  promoting  voluntary 
improvements  in  pollution  controls  by 
creating  an  incentive  for  you  to  control 
existing  and  new  emissions  units  to 
maintain  a  maximum  amount  of 
operational  flexibility  under  the  PAL. 
Most  importantly,  for  pollutants  subject 
to  a  PAL.  we  are  prohibiting  serial, 
small,  unrelated  emissions  increases,*' 
which  otherwise  can  occur  under  our 
existing  regulations. 

If  you  choose  to  use  it,  we  believe  you 
will  benefit  from  the  PAL  option 
because  you  will  have  increased 
operational  flexibility  and  regulatory 
certainty,  a  simpler  NSR  applicability 
approach,  and  fewer  administrative 
burdens.  To  comply  with  a  PAL,  you 
need  to  ensure  that  there  are  no 
emissions  increases  from  your  major 
stationary  source,  as  measured  against 
the  PAL.  For  you  to  do  that,  there  is  no 
need  for  you  to  quantify 


'*  In  our  1996  proposal  we  used  iheierm  "actual 
omissions."  while  today  we  are  using  the  term 
"btneline  actual  emissions  "  Tliis  change  in 
tenninology  is  consistent  with  the  regulatory 
change*  discusstnl  in  section  II  of  today's  preamble 
Oespite  this  change  in  terminology,  there  may  be 
places  in  this  section  nf  the  preamble  where  we  still 
use  the  pturase  "actual  emissions  '  In  such  case*  we 
are  either  discussing  PALs  established  under  the 
old  regulalorv  provisions,  or  summarizing  aod 
reapondii^  to  comments  received  un  the  1996 
propoaal. 


''  Under  our  current  NSR  program,  you  can  make 
physical  changes  or  changes  in  the  method  of 
operation  without  triggering  major  NSR 
applicability,  provided  the  individual  changes  do 
not  result  in  signiflcant  net  emissions  increases.  We 
have  interpreted  this  requirement  to  permit  you  to 
make  unrelated  changes  that,  standing  alone,  do  not 
result  in  significant  emissions  increases  and  to 
allow  such  changes  to  occur  without  considering 
whether  other  cx)ntemporaneous  emissions 
increases  render  the  change  significant.  Over  time 
you  could  undertake  numerous  unrelated  projects 
without  triggering  major  NSR.  provided  the 
individual  projects  did  not  increase  emissions  by  a 
significant  amount,  thus  allowing  source-wide 
emissions  to  increase  over  time  without  requiring 
any  emissions  controls  for  these  individual  projects. 
For  example,  a  large  chemical  plant  that  is  located 
in  an  ozone  attainment  area  adds  a  new  product 
line  in  2001  and  properly  avoids  PSD  (including  the 
BACT  requirement)  by  limiting  the  VCX;  emissions 
increaae  to  .39  tpy  Later,  in  2003  the  plant  adds  a 
different  product  line  and  also  properly  avoids  PSD 
by  limiting  VOC  emissions  from  the  new  line  to  39 
tpy  For  this  example,  two  process  lines  at  the  same 
plant  with  total  potential  emissions  (78  tpy)  above 
the  40  tpy  V(X;  significant  level  under  PSD  were 
properly  permitted  over  a  3-year  period  without 
BACT  applying  to  either  new  product  line. 
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contemporaneous  emissions  increases 
and  decreases  for  individual  emissions 
units.  Through  the  PAL  we  are  allowing 
you  to  make  timely  (changes  to  react  to 
market  demand  and  providing  you 
additional  certainty  regarding  the  level 
of  emissions  at  which  your  source  will 
be  required  to  undergo  major  NSR.  The 
benefit  to  you  is  that  you  will  not  have 
to  make  numerous  applicability 
decisions  using  different  baselines 
Also,  in  some  situations  where  you 
would  have  been  unable  to  "net  out'"  a 
new  project  in  the  major  NSR  program, 
under  a  PAL  you  can  begin  c  onstruction 
on  your  new  project  without  obtaining 
a  major  NSR  permit,  which  can  take 
from  a  few  months  up  to  2  years.  In 
addition,  because  you  may  make 
emissions  reductions  at  emissions  units 
under  the  PAL  to  create  room  for  growth 
at  other  units,  through  the  PAL  we  are 
providing  a  strong  incentive  for  you  to 
employ  innovative  control  technologies 
and  pollution  prevention  measures,  to 
create  voluntary  emissions  reductions  to 
facilitate  economic  expiansion. 

B.  Relevant  Background 

1.  What  Is  a  PAL  and  How  Does  a  PAL 
Compare  to  Other  Major  NSR 
Requirements  and  Netting? 

The  concept  of  a  PAL  is  simple. 
Under  the  Act.  you  are  not  subject  to 
major  NSR  unless  you  make  a 
"modification."  which  by  definition 
cannot  occur  without  an  emissions 
increase.  CAA  section  111(a)(4).  A  PAL 
is  a  source-wide  cap  on  emissions  and 
is  one  way  of  making  sure  that 
emissions  increases  from  your  major 
stationary  source  do  not  occur. 

The  existing  regulations  require 
"major  modifications"  to  undergo  NSR. 
and  the  existence  of  a  "significant  net 
emissions  increase"  at  the  facility  is  a 
necessary  prerequisite  to  a  "major 
modification."  See,  for  example, 
§§  52.21(b)(2)  &  (3);  see  also  Chevron  v. 
Natural  Resources  Defense  Council.  467 
U.S.  837.  863-64  (1984).  Under  our 
current  system,  we  determine  whether  a 
"significant  net  emissions  increase" 
occurs  at  your  major  stationary  source 
by  focusing  initially  on  the  change  to 
the  emissions  unit{s)  and  then 
broadening  the  analysis  to  include  other 
changes  within  the  source.  In  order  to 
determine  whether  there  is  a 
"significant  net  emissions  increase" 
under  major  NSR  as  revised  today,  you 
must  establish  a  pre-change  baseline  for 
each  change,  project  the  actual  level  of 
emissions  after  the  change,  calculate  the 
creditable  emissions  increases  and 
decreases  that  have  occurred  that  are 
contemporaneous  with  the  change,  and 
determine  whether  the  change  would 


result  in  a  significant  net  emissions 
increase.  We  refer  to  this  applicability 
process  as  "netting  "  under  the  major 
NSR  regulations.  Both  you  and 
reviewing  authorities  have  maintained 
that  the  netting  rules  are  unnecessarily 
complex  and  burdensome,  and  have 
urged  us  to  craft  rules  that  link  NSR 
applicability  to  compliance  with  a 
predictable  source-wide  emissions  cap. 
We  are  responding  to  that  request  with 
the  PAL  concept.  A  PAL  is  a 
voluntary,^"  source-specific, 
straightforward,  flexible  approach  to 
account  for  changes,  including 
alterations  to  existing  emissions  units 
and  the  addition  of  new  emissions 
units,  at  \"our  existing  major  stationary 
sources.  Complying  with  the  PAL 
ensures  that  there  are  no  emissions 
increases  that  trigger  major  NSR.  If  your 
emissions  of  the  PAL  pollutant  remain 
below  the  PAL.  and  you  comply  with  all 
other  PAL  requirements,  whatever 
changes  occur  at  your  plant  will  not  be 
subject  to  major  NSR  for  the  PAL 
pollutant.  Our  July  23,  1996  proposal 
contains  a  thorough  discussion  of  the 
proposed  PAL  concept  and  the 
background  information  used  to  develop 
the  proposal. 

2.  Why  Does  EPA  Believe  That  PALs 
Will  Benefit  the  Environment? 

Over  the  past  several  years,  we  have 
allowed  use  of  major  stationary  source- 
wide  emissions  caps  to  demonstrate 
compliance  with  major  NSR  in  a  select 
number  of  pilot  projects.  We  recently 
reviewed  six  of  these  innovative  air 
permitting  efforts  and  found  substantial 
benefits  associated  with  the 
implementation  of  permits  containing 
emissions  caps  (among  other  types  of 
permit  terms  offering  greater  flexibility 
than  major  NSR  permitting  programs). ^^ 
Specifically,  we  reviewed  on-site 
records  to  track  utilization  of  these 
flexible  permit  provisions,  to  assess  how 
well  the  permits  are  working  and  any 
emissions  reductions  achieved,  and  to 
determine  if  there  were  any  economic 
benefits  of  the  permits. 

Overall,  we  found  that  significant 
environmental  benefits  occurred  for 
each  of  the  permits  reviewed.  In 
particular,  the  six  flexible  permits 
established  emissions  cap-based 
frameworks  that  encouraged  emissions 
reductions  and  pollution  prevention. 


•'"The  term  "voluntary"  means  that  you  have  the 
option  of  entering  into  a  PAL.  rather  than  voluntary 
compliance  with  a  PAL  that  is  in  place.  Once  you 
have  a  permit  with  PAL  requirements,  you  must 
comply  with  the  requirements. 

^"Results  of  our  study  are  reported  in  "Evaluation 
of  the  Implementation  Experience  with  Innovative 
Air  Permits."  A  complete  copy  of  this  report  is 
located  in  the  docket  for  today's  rulemaking. 


even  though  such  envirorunental 
improvements  were  not  an  explicit 
requirement  of  the  permits.  We  found 
that  in  a  cap-based  program,  sources 
strive  to  create  enough  headroom  for 
future  expansions  by  voluntarily 
controlling  emissions.  For  instance,  one 
company  lowered  its  actual  VOC 
emissions  over  threefold  in  becoming  a 
synthetic  minor  source  (that  is,  190  tpy 
to  56  tpy).  Other  companies  lowered 
their  actual  VOC  emissions  by  as  much 
as  3600  tpy  by  increasing  capture,  by 
using  voluntary  pollution  prevention 
and  other  voluntary  emissions  control 
measures,  and  by  reducing  production 
rates. 

Participants  reported  that  having  the 
ability  to  make  rapid,  iterative  changes 
to  optimize  process  performance  in 
ways  that  minimize  emissions,  and  that 
reduce  the  administrative  "friction" 
(time  delays  and  uncertainty)  associated 
with  making  operational  and  equipment 
changes,  encourages  facilities  to  make 
changes  that  improve  yields  and  reduce 
per-unit  emissions.  It  is  also  critical  for 
responding  to  product  development 
needs  and  market  demand,  and  for 
maintaining  overall  competitiveness. 

Reviewing  authorities  consistently 
reported  that  the  permits  worked  well 
and  proved  beneficial,  and  that  there 
was  a  reduction  in  the  number  of  case- 
by-case  permitting  actions  they  needed 
to  undertake.  Specifically,  we  found 
that  flexible  permit  provisions  (for 
example,  emissions  caps)  are 
enforceable  as  a  practical  matter  by 
using  a  mixture  of  mass  balance-based 
equations,  CEMS,  and  parameter 
monitoring.  No  emissions  cap 
exceedances  or  violations  of  the 
monitoring  provisions  were  experienced 
by  any  of  the  pilot  sources.  In  addition, 
the  monitoring  and  reporting 
approaches  worked  well  and  were 
generally  of  higher  quality  and  of  more 
extensive  scope  than  those  directly 
required  by  individual  applicable 
requirements. 

Based  on  the  results  of  these  pilot 
projects,  we  believe  that  PALs  will  over 
time  tend  to  shift  growth  in  emissions 
to  cleaner  units,  because  the  growth  will 
have  to  be  accommodated  under  the 
PAL  cap.  Specifically,  we  expect  that 
PALs  will  encourage  you  to  undertake 
such  projects  as:  replacing  outdated, 
dirty  emissions  units  with  new,  more 
efficient  models;  installing  voluntary 
emissions  controls:  and  researching  and 
implementing  improvements  in  process 
efficiency  and  use  of  pollution 
prevention  technologies,  so  that  you  can 
maintain  maximum  operational 
flexibility.  We  also  expect  that  you  and 
the  reviewing  authority  will  need  to 
devote  substantially  fewer  resources  to 
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NSR  applies  to  individual  chan^e.s 
Thus,  overall,  we  believes  that  PALs  will 
prove  to  be  as  beneficial  to  the 
environment  as  they  are  to  you  and  your 
reviewing  authority. 

3  What  Did  We  Propose  for  PALs? 

On  July  23,  1996.  we  proposed  to 
amend  the  NSR  regulations  to 
specifically  authorize  PALs  and  to 
clarify  the  methodology  under  which 
you  can  obtain  a  PAL.  Under  the 
proposal,  your  reviewing  authority 
could  have  elected  to  include  provisions 
in  its  SIP  to  allow  you  to  apply  for  a 
permit  that  based  your  source's  major 
NSR  applicability  on  compliance  with  a 
pollutant-specific,  source-wide 
emissions  cap.  We  proposed  that  a 
facility's  PAL  would  generally  be  based 
on  source-wide  "actual  emissions  "  plus 
an  operating  margin  of  emissions  less 
than  a  significant  emissions  increase. 
We  also  sought  comment  on  the 
circumstances  under  which  it  would  be 
appropriate  to  use  something  other  than 
actual  (for  example,  "allowable") 
emissions  to  set  the  PAL. 

On  July  24,  1998  w«  published  a 
notice  in  the  F»Mt.r,il  Register  .seeking 
further  comment  un  now  the  PAL 
regulations  could  be  reconciled  with 
several  environmental  and  legal 
concerns.  The  notice  discussed  how  the 
PAL  alternative  fits  within  the  Act's 
requirements  for  determining  if  changes 
at  existing  sources  are  subject  to  major 
NSR.  Today  we  are  adopting  final 
regulations  that  address  the  issues  and 
comments  raised  in  the  1998  notice  and 
the  1996  proposal. 

C.  Final  Regulations  for  Actuals  PALs 

Today's  action  establishes  final 
regulatory  provisions  for  actuals  PALs. 
We  are  placing  these  requirements  in 
the  major  NSR  rules  for  nonattainment 
areas  at  §51.165(fl.  and  in  the  PSD 
regulations  (applicable  in  attainment 
and  unclassifiable  areas)  at  §§  51.166(w) 
and  52.21(aa). 

The  PAL  option  adopted  today 
provides  you  with  a  voluntary 
alternative  for  determining  NSR 
applicability.  Actuals  PAL-s  are  rolling 
12-month  emissions  caps  (that  is.  tpy 
limits)  that  include  all  conditions 
necessary  to  make  the  limitation 
enforceable  as  a  practical  matter. 
Through  the  regulations,  we  are 
allowing  PALs  on  a  pollutant-specific 
basis  and  are  also  allowing  you  to  opt 
for  actuals  PALs  for  more  than  one 
pollutant  at  your  existing  major 
stationary  sources.  You  must  continue 
to  apply  the  major  NSR  applicability 
provisions  to  air  pollutants  at  your 
source  for  which  you  have  no  PAL. 


1  ins  stx.liuii  >fi>  liiitli  the  specific 
requirements  for  actuals  PALs  The 
section  addresses  the  following  items: 
(1)  The  process  u.sed  to  establish  a  PAL 
and  the  public  participation 
requirements;  (2)  how  the  PAL  level  is 
determined;  (3)  how  long  a  PAL  is 
effective  and  what  happens  when  a  PAL 
expires;  (4)  can  a  PAL  be  terminated 
before  the  end  of  its  effective  period;  (5) 
how  a  PAL  is  renewed;  (6)  how  a  PAL 
can  be  increased  during  the  effective 
period;  (7)  circumstances  that  would 
cause  your  PAL  to  be  adjusted  during 
the  PAL  effective  period;  (8)  whether  a 
PAL  can  eliminate  enforceable  emission 
limitations  previously  taken  to  avoid 
major  NSR;  (9)  the  compliance 
requirements  and  monitoring, 
recordkeeping,  reporting,  and  testing 
(MRRT)  requirements  that  the  permit 
must  contain  for  emissions  units  under 
your  PAL;  (10)  the  process  for 
incorporating  conditions  of  the  PAL  into 
your  title  V  operating  permit;  and  (11) 
an  example  of  how  an  actuals  PAL 
would  work  under  the  regulations 
finalized  today 

1.  What  Are  the  Permit  Application 
R»x}uirements,  What  Is  the  Process  Used 
To  Establish  a  PAL.  and  What  Are  the 
Public  Participation  Requirements? 

Under  today's  final  rules,  you  must 
submit  a  complete  application  to  your 
reviewing  authority  requesting  a  PAL. 
The  application,  at  a  minimum,  must 
include  a  list  of  all  emissions  units, 
their  size  (major,  significant,  or  small); 
the  Federaf  and  State  applicable 
requirements,  emission  limitations  and 
work  practice  requirements  that  each 
emissions  unit  is  subject  to;  and  the 
baseline  actual  emissions  for  the 
emissions  units  at  the  source  (with 
supporting  documentation).  The 
calculation  of  baseline  actual  emissions 
must  include  fugitive  emissions  to  the 
extent  they  are  quantifiable.  The 
reviewing  authority  must  establish  a 
PAL  in  a  federally  enforceable  permit 
(for  example,  a  "minor"  NSR 
construction  permit,  a  major  NSR 
permit,  or  a  SIP-approved  operating 
permit  program).  To  comply  with  our 
final  regulations,  the  reviewing 
authority  must  provide  an  opportunity 
for  public  participation  when  issuing  a 
PAL  permit.  This  process  must  be 
consistent  with  the  requirements  at 
§  51.161  and  include  a  minimum  of  a 
30-day  period  for  public  notice  and 
opportunity  for  public  comment  on  the 
proposed  permit.  Where  the  PAL  is 
established  in  a  major  NSR  permit, 
major  NSR  public  participation 
procedures  apply.  When  establishing  a 
PAL.  you  must  comply  with  all 
applicable  requirements  of  the 


reviewing  authority's  minor  NSR 
program,  including  modeling  to  ensure 
the  prot€»ction  of  the  ambient  air  quality. 
Additionally,  you  must  meet  all 
applicable  title  V  operating  permit 
requirements.  When  adding  new 
emissions  units  under  a  PAL,  you  must 
comply  with  the  reviewing  authority's 
minor  NSR  permit  requirements  for 
public  notice,  review,  and  comment.  In 
contrast,  when  adding  new  emissions 
units  that  will  require  an  increase  in  a 
PAL.  you  must  comply  with  the 
reviewing  authority's  major  NSR  permit 
requirements  for  public  notice,  review, 
and  comment. 

2.  How  Is  the  Level  of  the  PAL 
Determined? 

We  calculate  the  PAL  level  for  a 
specific  pollutant  by  summing  the 
baseline  actual  emissions  of  the  PAL 
pollutant  for  each  emissions  unit  at  your 
existing  major  stationary  source,  and 
then  adding  an  amount  equal  to  the 
applicable  significant  level  for  the  PAL 
pollutant  imfUr  §  =^2  21(b)(23)  or  under 
the  CA,'\    vs  in.  h.  \ .  r  is  lower. 

You  must  first  identify  all  your 
existing  emissions  units  (greater  than  2 
years  of  operating  history)  and  new 
emissions  units  (less  than  2  years  of 
operating  history  since  construction). 
When  establishing  the  actuals  PAL 
level,  you  must  calculate  the  baseline 
actual  emissions  from  existing 
emissions  units  that  existed  during  the 
24-month  period  as  described  below. 
The  baseline  actual  emissions  will  equal 
the  average  rate,  in  tpy.  at  which  your 
emissions  units  emitted  the  PAL 
pollutant  during  a  consecutive  24- 
month  period,  within  the  10-year  period 
immediately  preceding  the  application 
for  a  PAL.  Consistent  with  today's  final 
rules,  you  will  have  broad  discretion  to 
select  any  consecutive  24-month  period 
in  the  last  10  years  to  determine  the 
baseline  actual  emissions.  Only  one 
consecutive  24-month  period  may  be 
used  to  determine  the  baseline  actual 
emissions  for  such  existing  emissions 
units.  For  any  emissions  unit  (currently 
classified  as  existing  or  new)  that  is 
constructed  after  the  24-month  period, 
emissions  equal  to  its  PTE  must  be 
added  to  the  PAL  level.  Additionally, 
for  any  emissions  unit  that  is 
permanently  shut  down  or 
dismantled  '"  since  the  24-month 


'"The  key  determination  to  be  made  is  whether 
an  emissions  unit  is  "permanently  shut  down." 
This  issue  is  discussed  in  the  Administrator's 
response  to  a  petition  objecting  lo  an  operating 
permit  for  a  facility  in  Monroe,  Louisiana.  See 
Monme  Electric  Gtrieratinji  Plant.  Petition  No.  6- 
99-2  (Adm'r  1999).  A  copy  of  this  decision  is  in  the 
docket.  In  general,  we  explained  in  our 
"reactivation  policy"  thai  whether  or  not  a 
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period,  its  emissions  must  be  subtracted 
from  the  PAL  level.  Different  rules 
apply  for  determining  baseline  actual 
emissions  for  EUSGUs.  You  should  refer 
to  the  definition  of  baseline  actual 
emissions  to  determine  the  specific 
method  for  calculating  baseline  actual 
emissions  for  your  emissions  units 
Consistent  with  today's  final  rules  for 
determining  baseline  actual  emissions, 
your  baseline  actual  emissions  for  an 
emissions  unit  tannot  pxt  pfd  the 
emission  limitation  allowed  by  your 
permit  or  newly  applicable  State  or 
Federal  rules  (RACT.  NSPS,  etc.)  in 
effect  at  the  time  the  reviewing 
authority  sets  the  PAL.  This  means  that 
for  the  purpose  of  setting  the  PAL,  your 
baseline  actual  emissions  for  an 
emissions  unit  will  include  an 
adjustment  downward  to  reflect 
currently  applicable  requirements. 
Additionally,  your  reviewing  authority 
shall  specifv'  a  reduced  PAL  level(s)  (in 
tpy)  in  the  PAL  permit  to  become 
effective  on  the  future  compliance 
date(s)  of  any  applicable  Federal  or 
State  regulatory  requirement(s)  that  the 
reviewing  authority  is  aware  of  prior  to 
issuance  of  the  PAL  permit.  See  section 
II  of  today's  preamble  for  additional 
information  on  determining  the  baseline 
actual  emissions  for  your  emissions 
units. 

3.  How  Long  Can  a  PAL  Be  Effective  and 
What  Happens  When  a  PAL  Expires? 

Through  the  final  rules,  we  are 
requiring  that  the  term  of  an  actual  PAL 
be  10  years.  At  least  6  months  prior  to, 
but  not  earlier  than  18  months  from,  the 
expiration  date  of  your  PAL,  you  must 
submit  a  complete  application  either  to 
request  renewal  or  expiration  of  the 
PAL.  If  you  meet  this  application 
deadline  for  a  permit  renewal,  the 
existing  PAL  will  continue  as  an 
enforceable  requirement  until  the 
reviewing  authority  renews  your  PAL, 
even  if  the  reviewing  authority  fails  to 
issue  a  PAL  renewal  within  the 
specified  period  of  time. 

As  part  of  an  application  to  request 
expiration  of  the  PAL,  you  must  submit 
a  proposed  approach  for  allocating  the 
PAL  among  your  existing  emissions 
units.  The  reviewing  authority  will 
retain  the  ultimate  discretion  to  decide 
whether  and  how  the  allowable 
emission  limitations  will  be  allocated, 
including  whether  to  establish  limits  on 


shutdown  should  be  treated  as  permanent  depends 
on  the  intention  of  the  owner  or  operator  at  the  time 
of  shutdown  based  on  all  facts  and  circumstances. 
Shutdowns  of  more  than  2  years,  or  that  have 
resulted  in  the  removal  of  the  source  from  the 
State's  emissions  inventory,  are  presumed  to  Ije 
permanent.  In  such  cases  it  is  up  to  the  facility 
owner  or  operator  to  rebut  the  presumption. 


individual  emissions  units  or  groups  of 
emissions  units.  As  under  the  PAL,  your 
emissions  units  must  comply  with  their 
allowable  emission  limitations  on  a  12- 
month  rolling  basis.  However,  the 
reviewing  authority  retains  the 
discretion  to  accept  monitoring  systems 
other  than  CEMS.  CPMS,  PEMS.  etc., 
from  you  to  demonstrate  compliance 
with  these  unit-specific  limits. 

Until  the  reviewing  authority'  issues 
the  revised  permit  with  allnwable 
emission  limitations  covering  each  of 
vour  emissions  units,  your  source  must 
comply  with  a  source-wide  multi-unit 
emissions  cap  equivalent  to  the  PAL 
le\'el  After  a  PAL  expires,  physical  or 
operational  changes  will  no  longer  be 
evaluated  under  the  PAL  appluability 
provisions. 

Notwithstanding  the  expiration  of  the 
PAL,  you  must  continue  to  comply  with 
any  State  or  Federal  applicable 
requirements  for  a  specific  emissions 
unit  iBACT.  RACT.  NSPS,  etc.)  When 
the  PAL  expires,  none  of  the  limits 
established  pursuant  to  §§51.166(r)(2), 
51.165(a)(5)(ii),  or  52.21(r)(4),  which  the 
PAL  originally  eliminated,  would  return 
under  today's  final  rules. 

4.  Can  a  PAL  Be  Terminated  Before  the 
End  of  Its  Effective  Period? 

Today's  final  rules  do  not  contain 
specific  provisions  related  to  the  issue 
of  terminating  a  PAL.  Decisions  about 
whether  a  PAL  can  or  should  be 
terminated  will  be  handled  between  you 
and  your  reviewing  authority  in 
accordance  with  the  requirements  of  the 
applicable  permitting  program. 

5.  J4ow  Is  a  PAL  Renewed? 

As  previously  discussed,  you  must 
submit  a  complete  application  to  renew 
a  PAL  at  least  6  months  prior  to,  but  not 
earlier  than  18  months  from,  the 
expiration  date  of  your  PAL.  If  you 
submit  a  complete  application  to  renew 
the  PAL  by  this  deadline,  the  existing 
PAL  will  continue  as  an  enforceable 
requirement  until  the  reviewing 
authority  issues  the  permit  with  the 
renewed  PAL.  As  part  of  your  renewal 
application,  you  must  recalculate  and 
propose  your  maximum  PAL  level, 
taking  into  account  newly  applicable 
requirements  and  the  factors  described 
below. 

Your  reviewing  authority  must  review 
the  complete  application  and  issue  a 
proposed  permit  for  public  comment 
consistent  with  the  permitting 
procedures  for  issuing  the  initial  PAL. 
As  part  of  this  public  process,  the 
reviewing  authority  must  provide  a 
written  rationale  for  its  proposed  PAL 
level.  If  your  source's  PTE  has  declined 
below  the  PAL  level,  the  reviewing 


authority  must  adjust  the  PAL 
downward  so  that  it  does  not  exceed 
your  source's  PTE. 

In  addition,  the  reviewing  authority 
may  renew  the  PAL  at  the  same  level 
without  consideration  of  other  factors,  if 
the  sum  of  the  baseline  actual  emissions 
for  all  emissions  units  at  your  source  (as 
calculated  using  the  definition  of 
"baseline  actual  emissions"  at 
§§  51.165(a)(l)(xii)(B),  51.166(b)(21). 
and  52.21(b)(21)  as  amended  by  today's 
final  rules)  plus  an  amount  equal  to  the 
significant  level  is  equal  to  or  greater 
than  80  percent  of  the  PAL  level  (unless 
greater  than  the  current  PTE  of  the 
major  stationarj'  source).  However,  if  the 
baseline  actual  emissions  plus  an 
amount  equal  to  the  significant  level  is 
less  than  80  percent  of  the  PAL  level, 
the  reviewing  authority  may  set  the  PAL 
at  a  level  that  it  determines  to  be  more 
representative  of  the  source's  baseline 
actual  emissions,  or  that  it  determines  to 
be  appropriate  considering  air  quality 
needs,  advances  in  control  techiiology. 
anticipated  economic  grovrth  in  the 
area,  desire  to  reward  or  encourage  the 
source's  voluntary'  emissions 
reductions,  cost  effective  emissions 
control  alternatives,  or  other  factors  as 
specifically  identified  by  the  reviewing 
authority  in  its  written  rationale.  For 
instance,  a  reviewing  authority  may 
determine  that  PAL  levels  are 
inconsistent  with  the  levels  necessary  to 
achieve  the  NAAQS.  or  a  State  may 
determine  that  PAL  levels  need  to  be 
reduced  to  provide  room  for  new 
economic  growth  in  the  area. 

In  some  circumstances,  such  as  in  the 
example  cited  below,  the  reviewing 
authority  may  exercise  its  discretion  in 
deciding  that  an  adjustment  is  not 
warranted.  We  believe  that  such 
discretion  is  appropriate,  based  in  part 
on  our  experience  with  the  pilot 
projects  previously  mentioned.  In  one 
instance,  a  participant  voluntarily 
agreed  to  reduce  its  actual  emissions  by 
54  percent  in  exchange  for  obtaining  a 
source-wide  emissions  cap.  After 
agreeing  to  this  emissions  reduction,  the 
participant  further  reduced  emissions, 
by  increasing  capture  efficiency  and 
incorporating  pollution  prevention 
strategies  into  its  operations. 
Unexpectedly,  the  participant  also 
suffered  an  unusual  economic  downturn 
that  caused  a  decrease  in  the  rate  of 
production  and  a  corresponding 
decrease  in  actual  emissions.  At  the 
time  of  renewal  of  the  source-wide 
emissions  cap.  the  participant's  actual 
emissions  were  10  percent  of  its  actual 
emissions  before  committing  to  the 
emissions  cap.  The  participant  chose 
not  to  renew  its  emissions  caps,  because 
renewal  required  an  automatic 
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adjustment  to  its  current  actual 
emissions  level.  Clearly,  such  a  result    . 
contravenes  the  mutual  benefits  that 
operating  under  a  PAL  provides,  and 
discourages  you  from  undertaking 
voluntary  reductions.  If  your  source 
would  ordinarily  be  subject  to  a 
downward  adjustment,  but  you  believe 
such  an  adjustment  is  not  appropriate, 
you  may  propose  another  level  The 
reviewing  authority  may  approve  the 
level  that  you  propose  if  it  determines, 
in  writing,  that  the  level  is  reasonably 
representative  of  the  source's  baseline 
actual  emissions  Similarly,  the 
reviewing  authority  may  determine  that 
a  lower  level  best  represents  the 
baseline  actual  emissions  from  the 
source. 

Consistent  with  the  effective  period 
for  the  initial  PAL,  all  renewed  PALs 
will  have  a  10-year  effective  period 

6.  How  Can  a  PAL  Be  Increased  During 
the  Effective  Period? 

The  reviewing  authority  may  allow 
you  to  increase  a  PAL  during  the 
effective  period  if  you  are  adding  new 
emissions  units  or  ch&nging  existing 
emissions  units  in  a  way  that  would 
cause  you  to  exceed  your  PAL. 
However,  today's  rule  only  authorizes 
your  reviewing  authority  to  allow  such 
an  increase  if  you  would  not  be  able  to 
maintain  emissions  below  the  PAL  level 
even  if  you  assumed  application  of 
BACT  equivalent  controls  on  all  existing 
major  and  significant  units  (emissions 
units  that  have  a  PTE  greater  than  a 
significant  amount  (as  defined  by 
§  52.21(b)(23)  or  the  C/^V,  whichever  is 
lower).  Such  units  must  be  adjusted  for 
current  BACH"  levels  of  control  unless 
they  are  currently  subject  to  a  BACT  or 
LAER  requirement  that  has  been 
determined  within  the  preceding  10 
years,  in  which  case  the  assumed 
control  level  shall  be  equal  to  the 
emissions  unit's  existing  BACT  or  LAER 
control  level.  The  PAL  permit  must 
require  that  the  increased  PAL  level  will 
be  effective  on  the  day  any  emissions 
unit  that  is  part  of  the  PAL  major 
modification  becomes  operational  and 
begins  to  emit  the  PAL  pollutant. 

Your  proposed  new  emissions  unit(s) 
and  your  existing  emissions  units 
undergoing  a  change  must  go  through 
major  NSR  permitting,  regardless  of  the 
magnitude  of  the  proposed  emissions 
increase  tl^pt  would  result  (for  example, 
no  significant  level  applies).  This  is 
because  the  significant  level  for  the 
pollutant  is  incorporated  into  the  PAL. 
These  emissions  units  must  comply 
with  anv  emissions  requirements 
resulting  from  the  major  NSR  process 
(for  example.  LAER).  even  though  they 


have  also  become  subject  to  the  PAL 
program  or  remain  subject  to  the  PAL. 

To  request  a  PAL  increase,  you  must 
submit  a  complete  major  NSR  permit 
application.  As  part  of  this  application, 
you  must  demonstrate  that  the  sum  of 
the  baseline  actual  emissions  of  your 
small  emissions  units,  plus  the  sum  of 
the  baseline  actual  emissions  from  your 
significant  and  major  emissions  units 
(adjusted  for  a  current  BACT  level  of 
control  unless  the  emissions  units  are 
currently  subject  to  a  BACT  or  LAER 
requirement  that  has  been  determined 
within  the  preceding  10  years,  in  which 
case  the  assumed  control  level  shall  be 
equal  to  the  emissions  unit's  existing 
BACT  or  LAER  control  level),  plus  the 
sum  of  the  allowable  emissions  of  the 
new  or  modified  existing  emissions 
unit(s).  exceeds  the  PAL. 

After  the  reviewing  authority  has 
completed  the  major  NSR  process,  and 
thereby  determined  the  allowable 
emissions  for  the  new  or  modified 
emissions  unit(s),  the  reviewing 
authority  will  calculate  the  new  PAL  as 
the  sum  of  the  allowable  emissions  of 
the  new  or  modified  emissions  unit(s). 
plus  the  sum  of  the  baseline  actual 
emissions  of  your  small  emissions  units, 
plus  the  sum  of  the  baseline  actual 
emissions  from  significant  and  major 
emissions  units  adjusted  for  the 
appropriate  BACT  level  of  control  as 
described  above.  Your  reviewing 
authority  must  modify  the  PAL  permit 
to  reflect  the  increased  PAL  level 
pursuant  to  the  public  notice 
requirements  of  §§51.166(w)(5). 
51.165(015).  or  52. 21(aa)(5)  of  today's 
final  rule. 

7.  Are  There  Any  Circumstances  That 
Would  Cause  Your  PAL  To  Be  Adjusted 
During  the  PAL  Effective  Period? 

During  the  term  of  the  PAL.  at  PAL 
renewal  or  at  title  V  permit  renewal, 
your  reviewing  authority  may  reopen 
your  PAL  permit  and  adjust  the  PAL 
level,  either  upward  or  downward,  as 
needed  by  the  reviewing  authority. 
While  certain  activities  require 
mandatory  reopening,  for  others  the 
reviewing  authority  may  reopen  at  its 
discretion  The  reviewing  authority 
must  reopen  the  permit  for  the 
following  reasons:  (1)  To  correct 
typographical/calculation  errors  made 
in  setting  the  PAL  or  to  reflect  a  more 
accurate  determination  of  emissions 
used  to  establish  the  PAL;  (2)  to  reduce 
the  PAL  if  the  owner  or  operator  of  the 
major  stationary  source  creates 
creditable  emissions  reductions  for  use 
as  offsets;  or  (3)  to  revise  a  PAL  to 
reflect  an  increase  in  the  PAL. 

The  reviewing  authority  may  reopen 
the  permit  to:  (1)  Reduce  the  PAL  to 
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compliance  dates  after  the  PAL  effective 
date;  (2)  reduce  the  PAL  consistent  with 
any  other  requirement  that  is 
enforceable  as  a  practical  matter,  and 
that  the  State  may  impose  on  the  major 
stationary  source  under  the  SIP;  or  (3) 
reduce  the  PAL  if  the  reviewing 
authority  determines  that  a  reduction  is 
necessary  to  avoid  causing  or 
contributing  to  a  NAAQS  or  PSD 
increment  violation,  or  to  an  adverse 
impact  on  an  AQRV  that  has  been 
identified  for  a  Federal  Class  I  area  by 
an  FLM  and  for  which  information  is 
available  to  the  general  public. 

While  the  final  rule  does  not  require 
your  reviewing  authority  to  immediately 
reopen  the  PAL  permit  to  reflect  newly 
applicable  Federal  or  State  regulatory 
requirements  (for  example,  NSPS. 
RACT)  that  become  effective  during  the 
PAL  effective  period,  it  does  require  the 
PAL  to  be  adjusted  at  the  time  of  your 
title  V  permit  renewal  or  PAL  permit 
renewal,  whichever  occurs  first. 
Notwithstanding  this  requirement, 
today's  final  rule  provides  your 
reviewing  authority  discretion  to  reopen 
the  PAL  permit  to  reduce  the  PAL  to 
reflect  newly  applicable  Federal  or  State 
regulatory  requirements  before  the  time 
we  otherwise  require. 

8.  Can  a  PAL  Eliminate  Existing 
Emission  Limitations? 

An  actuals  PAL  may  eliminate 
enforceable  permit  limits  you  may  have 
previously  taken  to  avoid  the 
applicability  of  major  NSR  to  new  or 
modified  emissions  units.  Under  the 
major  NSR  regulations  at  §§  52.21(r)(4). 
51.166(r)(2).  and  51.165(a)(5)(ii),  if  you 
relax  these  limits,  the  units  become 
subject  to  major  NSR  as  if  construction 
had  not  yet  commenced  on  the  source 
or  modification.  Should  you  request  a 
PAL,  today's  revised  regulations  allow 
the  PAL  to  eliminate  annual  emissions 
or  operational  limits  that  you  previously 
took  at  your  stationary  source  to  avoid 
major  NSR  for  the  PAL  pollutant.  This 
means  that  you  may  relax  or  remove 
these  limits  without  triggering  major 
NSR  when  thr  !V\L  becomes  effective. 
Before  rem    .  m    ihe  limits,  your 
reviewing  authority  should  make  sure 
that  you  are  meeting  all  other  regulatory 
requirements  and  that  the  removal  of 
the  limits  does  not  adversely  impact  the 
NAAQS  or  PSD  increments. 

We  are  not  taking  a  position  on 
whether  compliance  with  requirements 
contained  in  a  PAL  permit  could  serve 
to  demonstrate  compliance  with  certain 
pre-existing  requirements  on  individual 
units.  The  reviewing  authority  may 
assess  on  a  case-by-case  basis  whether 
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any  streamlining  would  be  appropriate 
in  the  title  V  permit  consistent  with  part 
70  procedures  and  our  existing  policies 
and  guidance  on  permit  streamlining. 

9.  What  MRRT  (Collectively  Referred  to 
as  "Monitoring")  Requirements  Must 
the  Permit  Contain  for  Emissions  Units 
Under  Your  PAL? 

Each  permit  must  contain  enforceable 
requirements  that  accurately  determine 
plantwide  emissions.  A  PAL  monitoring 
system  must  be  comprised  of  one  or 
more  of  the  four  general  approaches  that 
meet  the  minimum  requirements 
discussed  below,  and  such  monitoring 
systems  must  be  approved  by  the 
reviewing  authority.  You  may  also 
employ  an  altnrnative  approach  if 
approved  by  the  reviewing  authority. 
Use  of  monitoring  systems  that  do  not 
meet  the  minimum  requirements 
approved  by  the  reviewing  authority 
renders  the  PAL  invalid  Anv 
monitoring  system  authorized  for  use  m 
the  PAL  permit  must  be  based  on  sound 
science  and  must  conform  to  generally 
acceptable  scientific  procedures  for  data 
quality  and  manipulation. 

In  return  for  the  increased  operational 
flexibility  of  a  PAL,  your  permit  must 
include  sufficient  data  collection 
requirements  to  ensure  compliance  with 
the  PAL  at  all  times.  In  addition,  the 
PAL  permit  must  contain  enforceable 
provisions  that  ensure  that  the 
monitoring  data  meet  the  minimum 
legal  requirements  for  admissibility  in  a 
judicial  proceeding  to  enforce  the  PAL 
permit. 

This  section  addresses  a  number  of 
issues  associated  with  the  practical 
enforceability  of  PALs  and  describes 
concepts  that  you  and  reviewing 
authorities  must  follow  when 
establishing  your  PAL.  The  issues 
addressed  include  the  following. 

•  How  do  monitoring  requirements 
for  emissions  units  under  a  PAL  differ 
from  those  for  emissions  units  that  are 
not  under  a  PAL? 

•  What  are  the  testing  requirements 
for  your  emissions  units  under  a  PAL? 

•  What  monitoring  systems  are 
Impropriate  to  demonstrate  compliance 
with  your  PAL? 

•  What  information  about  your 
proposed  data  collection  systems  must 
be  submitted  to  your  reviewing 
authority  for  approval? 

•  What  recordkeeping  requirements 
must  your  permit  contain  to 
demonstrate  compliance  with  your 
PAL? 

•  What  reporting  requirements  for 
your  PAL  must  your  permit  contain? 


a.  How  Do  Monitoring  Requirements  for 
Emissions  Units  Under  a  PAL  Differ 
From  Those  for  Emissions  Units  That 
Are  Not  Under  a  PAL? 

Typically,  when  an  emission 
limitation  applies  on  a  unit-by-unit 
basis,  the  monitoring  must  be  sufficient 
to  provide  data  that  demonstrate  that 
emissions  do  not  exceed  the  applicable 
limit  for  a  particular  unit.  Under  this 
approach,  if  an  emissions  unit  has  to 
meet  an  NSPS  VOC  limit  of  9  ppm.  the 
monitoring  need  only  demonstrate  that 
VOC  emissions  are  no  higher  than  9 
ppm  but  not  measure  VOC  emissions  at 
any  precise  level  below  9  ppm  (for 
example,  7  ppm,  8  ppm). 

In  contrast,  under  a  VOC  emissions 
actual  PAL,  the  VOC  emissions  from 
each  emissions  unit  must  be  quantified 
(in  tpy),  generally  each  month  as  the 
sum  of  the  previous  12  months  of  VOC 
emissions.  Thus,  it  becomes  necessary 
to  require  monitoring  that  quantifies  the 
emissions  from  each  emissions  unit  to 
ensure  that  the  annual  limit  is 
enforceable  as  a  practical  matter.  As  a 
result,  the  monitoring  requirements  for 
emissions  units  under  a  PAL  may  be 
more  stringent  than  for  those  emissions 
units  not  under  a  PAL.  In  many 
instances,  your  emissions  units  may 
have  monitoring  suitable  for 
determining  compliance  with  a  unit- 
specific  emission  limitation  on  a 
periodic  basis,  in  accordance  with  title 
V  requirements,  but  that  monitoring 
frequency  of  data  collection  may  not  be 
appropriate  for  ongoing  emissions 
quantification  for  a  12-month  rolling 
total.  Thus,  even  if  your  emissions 
unit's  monitoring  meets  the  title  V 
requirements  in  §§  70.6(a){3)(i)(B)  or 
70.6(c)(1),  you  must  upgrade  that 
monitoring  if  you  request  a  PAL  and  the 
existing  monitoring  does  not  meet  the 
minimum  requirements  of  the  PAL 
regulations. 

All  units  operating  under  a  PAL  must 
have  sufficient  monitoring  to  accurately 
determine  plantwide  emissions  for  a  12- 
month  rolling  total.  For  example,  a 
source  owner  or  operator  with  five  units 
must  be  able,  at  any  time,  to  quantify 
the  baseline  actual  emissions  for  the 
past  12  months  for  each  of  the  five 
units.  That  source  should,  in  advance, 
outline  how  it  plans  to  monitor  each  of 
the  units  in  order  to  quantify  the 
emissions.  If  one  of  the  five  units  cannot 
accommodate  one  of  the  monitoring 
options  provided  in  the  rule  in  order  to 
quantif)'  the  emissions,  then  the  source 
owner  or  operator  would  be  incapable  of 
demonstrating  ongoing  compliance  with 
the  source's  PAL. 


b.  What  Are  the  Testing  Requirements 
for  Your  Emission^  Units  Under  a  PAL? 

As  part  of  your  PAL  application  and 
as  directed  by  your  reviewing  authority, 
you  must  use  current  emissions  or  other 
current  direct  measurement  data  to 
demonstrate  that  your  monitoring 
systems  accurately  determine  emissions 
from  each  unit  subject  to  a  PAL.  You 
will  need  to  collect  such  data  from  all 
units  subject  to  the  PAL.  including 
those  that  are  unregulated  at  the  present 
time.  If  you  do  not  have  current 
emissions  data,  or  if  your  emissions 
unit's  operation  and  equipment  have 
changed  since  collection  of  that  data, 
you  will  need  to  obtain  current,  accurate 
data,  typically  by  conducting 
performance  tests  or  other  direct 
measurements  before  submission  of 
your  complete  permit  application  to 
obtain  a  PAL. 

In  addition,  you  will  need  to  re- 
validate the  data  and  any  correlation  to 
demonstrate  that  your  monitoring 
systems  continue  to  accurately 
determine  emissions  from  each  unit 
subject  to  a  PAL.  This  re-validation 
must  occur  at  least  once  every  5  years 
for  the  life  of  the  PAL.  Data  must  be  re- 
validated through  a  performance 
evaluation  test  or  other  scientifically 
valid  means  that  is  approved  by  the 
reviewing  authority. 

You  must  conduct  all  testing  in 
accordance  with  test  methods 
appropriate  to  your  emissions  unit  and 
applicable  requirements.  For  example, 
among  the  test  methods  for  measuring 
organic  emissions  are  Methods  18,  25, 
25A,  and  25B,  which  can  be  found  in  40 
CFR  part  60,  appendix  A.  During 
testing,  your  emissions  unit  must 
operate  within  the  range  you  wish  to 
operate,  so  as  to  provide  an  accurate 
quantification  of  emissions  across  the 
entire  range.  This  may  require  you  to 
perform  more  than  one  performance 
test. 

c.  What  Monitoring  Systems  Are 
Appropriate  To  Demonstrate 
Compliance  With  Your  PAL? 

The  PAL  monitoring  system  must  be 
comprised  of  one  or  more  of  four 
general  approaches:  (1)  Mass  balance  for 
processes,  work  practices,  or  emissions 
sources  using  coatings  or  solvents;  (2) 
Continuous  Emissions  Monitoring 
System  (CEMS):  (3)  Continuous 
Parameter  Monitoring  System  (CPMS)  or 
Predictive  Emissions  Monitoring  System 
(PEMS)  with  Continuous  Emissions  Rate 
Monitoring  System  (CERMS)  or 
automated  data  acquisition  and 
handling  system  (ADHS),  as  needed;  or 
(4)  emission  factors.  Alternatively, 
another  monitoring  approach  may  be 
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iisfd  il  approved  in  advance  by  the 
r.vi.'wing  authority.  The  monitoring 
approaches  mentioned  above  must  meet 
minimum  requirements  established  by 
today's  rule. 

In  the  mass  balance  approach,  you 
would  consider  all  of  the  PAL  pollutant 
contained  in  or  created  by  any  raw 
material  or  fuel  used  in  or  at  your 
emissions  unit  to  be  emitted.  Currently, 
we  are  limiting  this  approach  to 
monitoring  for  processes,  work 
practices,  or  emissions  sources  using 
coatings  or  solvents.  In  order  to  use  the 
mass  balance  approach,  you  must 
validate  the  content  of  the  PAL 
pollutant  that  is  contained  in  or  created 
by  any  raw  material  or  fuel  used  on  site. 
This  validation  may  be  accomplished  by 
a  regular  testing  program  conducted  by 
the  vendor  of  the  materials  or  by  an 
independent  laboratory.  In  addition, 
you  are  required  to  use  the  upper  limit 
of  any  content  range  in  the  calculations, 
unless  the  reviewing  authority 
determines  that  there  is  a  site-specific 
data  monitoring  system  in  place  at  the 
unit  or  that  there  are  data  to  support  the 
use  of  another  content  within  the  range. 
If  your  reviewing  authority  allows  you 
to  use  a  mass  balance  approach,  then 
the  PAL  permit  must  require  you  to 
account  for  all  material  containing  the 
PAL  pollutant  or  use  of  all  materials 
that  could  create  PAL  pollutant 
emissions  (through  chemical 
decomposition,  by-product  formation, 
etc.).  For  instance,  if  you  are  subject  to 
a  VOC  PAL  and  your  emissions  units  do 
not  utilize  add-on  control  devices,  you 
may  use  a  mass  balance  approach  to 
determine  compliance.  For  example, 
suppose  over  1  month  you  were  using 
8  tons  of  solvent  with  25  percent  VOCs 
(as  demonstrated  using  Method  311). 
You  would  be  required  to  report  and 
include  2  tons  of  VOC  emissions  (since 
8  X  0.25  =  2)  for  that  month  to  compare 
with  the  PAL,  even  though  some  of  the 
VOCs  may  not  ultimately  be  emitted. 
(For  example,  they  could  be  retained  in 
your  emissions  unit's  product  or  in  a 
process  waste.) 

A  CEMS,  coupled  with  a  GERMS  as 
well  as  an  ADHS  (collectively  known  as 
a  CEMS).  may  be  used  to  measure  and 
verify  the  PAL  pollutant  concentration, 
volumetric  gas  flow  (if  applicable),  and 
PAL  pollutant  mass  emissions 
discharged  to  the  atmosphere  from  each 
emissions  unit  emitting  the  PAL 
pollutant.  If  your  source  utilize  a  CEMS 
approach,  you  must  ensure  that  the 
CEMS  meets  the  applicable  Performance 
Specifications  in  40  CFR  part  60, 
appendix  B.  The  CEMS  must  be  capable 
of  data  sampling  at  least  once  every  15 
minutes.  In  addition,  you  must  be  able 


to  convert  the  data  obtained  from  the 
CEMS  system  to  a  mass  emissions  rate. 

These  types  of  monitoring  systems  are 
appropriate  for  emissions  sources 
subject  to  respective  SO:,  NOx.  carbon 
monoxide,  particulate  matter  (PM), 
VOC,  total  reduced  sulfur  (TRS),  or 
hydrogen  sulfide  (HrS)  regulations. 

A  CPMS  or  PEMS  coupled  with 
CERMS  and  ADHS  (collectively  known 
as  parameter  monitoring),  may  be  used 
for  emissions  units  as  reviewed  and 
approved  by  your  reviewing  authority 
"To  determine  emissions,  parameter 
monitoring  relies  on:  (1)  Use  of  physical 
principles:  (2)  parameters  such  as 
temperature,  mass  flow,  or  pressure 
differential;  and  (3)  performance  testing 
results.  Users  of  parameter  monitoring 
must  show  a  correlation  between 
predicted  and  actual  emissions  across 
the  anticipated  operating  range  of  the 
unit 

An  example  is  a  source  owner  or 
operator  who  determines  VOC 
emissions  from  an  incinerator  by 
multiplying  the  incinerator  efficiency  by 
the  amount  of  VOC-containing  material 
used  Three  assumptions  are  built  into 
the  emissions  algorithm:  (1)  The  VOC 
content  remains  constant;  (2)  the  control 
device  reduction  efficiency  remains 
constant  over  the  temperature  range 
established  during  performance  testing; 
and  (3)  the  unit  load  remains  constant. 
Checks  on  these  assumptions  are 
established  by  ongoing  monitoring 
requirements  (for  example,  combustion 
chamber  temperature  and  control  device 
load);  ongoing  emissions  testing 
requirements  (for  example,  periodic  re- 
evaluation  of  the  correlation  between 
combustion  chamber  temperature  and 
control  device  efficiency);  and  ongoing 
testing  of  the  VOC  content  of  the 
material 

Another  example  of  parameter 
monitoring  is  an  organic  emissions 
condenser  The  parameter  monitoring 
design  in  this  case  is  based  on  the  laws 
of  physics  and  the  physical  properties  of 
the  material  (for  example,  the  lowest 
condensation  temperature  of  the  VOC 
constituent),  the  temperature  of  the 
condenser,  and  the  maximum  material 
feed  rate 

Some  parameter  monitoring  works  by 
calculating  emissions  using  data  from 
monitored  parameters  and  a  neural 
network  system  to  optimize 
performance  of  a  unit  By  measuring 
numerous  parameters,  the  network  can 
then  automatically  analyze  current 
operations,  as  well  as  emissions,  and 
make  adjustments  to  optimize 
performance. 

Establishing  parameter  monitoring  is 
a  resource-intensive  effort,  requiring 
extensive  up-front  testing,  analysis,  and 


development.  Recently,  we  have 
developed  draft  performance 
specifications  for  evaluating 
appropriate,  acceptable  parameter 
monitoring  accuracy,  repeatability,  and 
reproducibility  [e.g..  Performance 
Specification  16).  You  and  your 
reviewing  authority  should  review  these 
performance  specifications  in 
developini:  m  interim  protocol  for  using 
parameter  luoiutonng  to  demonstrate 
continuous  compliance  with  a  PAL. 
Your  approved  protocol  may  require 
revision  as  we  finalize  performance 
specifications 

Today's  rule  requires  you  to  re- 
validate your  monitoring  systems, 
including  parameter  re-certification 
emissions  testing,  at  least  once  every  5 
years  during  the  PAL  permit  term.  You 
may  conduct  such  re-validation  as  part 
of  any  other  testing  required  by  other 
non-PAL  program  requirements,  such  as 
title  V  program  requirements. 

If  a  parameter  monitoring  approach  is 
taken,  the  owner  or  operator  must  use 
current  site-specific  data  to  establish  the 
emissions  correlations  between  the 
monitored  parameter  and  the  PAL 
pollutant  emissions  across  the  entire 
range  of  the  operation  of  the  emissions 
unit.  If  the  owner  or  operator  cannot 
establish  a  correlation  for  the  entire 
operation  range,  the  reviewing  authority 
shall,  at  the  time  of  the  permit  issuance, 
establish  a  default  value(s)  for 
determining  compliance  with  the  PAL 
based  on  the  highest  potential  emissions 
reasonably  estimated  during  the 
operational  times  when  an  emissions 
correlation  is  not  available. 

Alternatively,  the  reviewing  authority 
may  decide  that  operation  of  the 
emissions  unit  during  periods  where 
there  is  no  emissions  correlation  is  a 
violation  of  the  PAL.  The  PAL  permit 
must  include  enforceable  requirements 
if  either  of  these  alternatives  to  the 
required  correlation  for  parameter 
monitoring  are  used. 

Emission  factors  may  be  used  for 
demonstrating  compliance  with  PALs, 
so  long  as  the  factors  are  adjusted  for  the 
degree  of  uncertainty  or  limitations  in 
the  factors'  development.  In  ascertaining 
whether  an  emission  factor  is 
appropriate,  you  and  your  reviewing 
authority  should  consider  the 
contribution  of  emissions  from  the 
emissions  unit  in  relation  to  the  PAL, 
the  size  of  the  emissions  unit,  and  the 
margin  of  compliance  of  the  emissions 
unit.  In  addition,  if  the  emission  factor 
approach  is  taken,  the  emissions  unit 
shall  operate  within  the  designated 
range  of  use  for  the  emission  factor. 

The  owner  or  operator  of  a  significant 
emissions  unit  that  relies  on  an 
emission  factor  to  calculate  PAL 
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pollutant  emissions  shall  conduct 
validation  testing  using  other 
monitoring  approaches  (if  technicalh 
practicable]  to  determine  a  site-specific 
emission  factor  within  6  months  of  PAL 
permit  issuance,  unless  the  reviewing 
authority  determines  that  testing  is  not 
required   For  example,  should  \ou 
demonstrate  to  your  reviewing 
authority's  satisfaction  that  the  use  of 
your  emission  factor  would  yield  a 
result  that  is  protective  of  the 
environment,  then  you  may  not  need  to 
conduct  site-specific  performance 
testing.  An  emissions  unit  is  considered 
significant  if  the  emissions  unit  has  the 
potential  to  emit  the  PAL  pollutant  in 
amounts  greater  than  those  listed  in 
§5].165(a){l)(x). 

In  the  event  you  choose  to  use  one  or 
more  emission  factors  for  vour 
significant  or  small  emissions  units,  you 
bear  the  burden  to  pro\e  to  the 
reviewing  authority  that  the  emission 
factors  are  appropriate  and  adjusted  for 
anv  uncertainty  in  the  factors' 
development   Bv  wav  of  example,  the 
sulfur  dioxide  emission  factor  for  2- 
stroke.  lean-burn,  natural  gas  fired 
reciprocating  engines,  5.88  *  10'' 
pounds  of  sulfur  dioxide  emitted  per 
million  British  Thermal  l/nit  (mmBTli 
of  natural  gas  combusted,  as  published 
in  our  Compilation  of  Air  Pollutant 
Emission  Factors  AP-42.  Fifth  Edition 
Volume  1 :  Stationary-  Point  and  Area 
Sources,  which  is  found  on  our  Internet 
Web  site  at  http://wwvi-.epa.gov/ttn/ 
chief/ap42/index.htmL  represents  an 
appropriate  emission  factor 

"The  reviewing  authority  mav  approve 
other  types  of  monitoring  systems  that 
quantify-  emissions  to  demonstrate 
compliance  with  PALs.  Other  types  of 
monitoring  that  mav  be  approved 
include  a  Gas  C^hromatographic  (GC)  or 
a  Fourier  Transform  Infrared 
Spectroscopy  (FTIR)  CEMS  that  relies 
on  extractive  tec  hniques,  coupled  with 
a  CERMS  as  well  as  an  ADHS.  to 
measure  and  verify  the  VOC] 
concentration,  volumetric  gas  flow  (if 
applicable),  and  VOC  mass  emissions 
(in  Ib/hr)  discharged  from  stacks  (that  is. 
non-fugitive  emissionsj  to  the 
atmosphere.  For  processes,  work 
practices,  or  emissions  sources  subject 
to  VOC  or  organic  hazardous  air 
pollutant  (H.^P)  regulations,  these  types 
of  monitoring  systems  may  be  used  for 
each  emissions  unit  emitting  \'OC. 

d.  What  information  about  your 
monitoring  system  must  he  submitted  to 
your  reviewing  authority  for  approval' 

You  need  to  propose  a  monitoring 
system  as  part  of  your  PAL  permit 
application  submission  to  your 
reviewing  authontv   The  monitoring 
system  proposed  must  accurateh 
determine  plantwide  emissions.  In  your 


permit  application,  you  must  describe 
how  you  will  collect  and  transform  data 
from  each  emissions  unit  subject  to  a 
P.^L  permit,  so  that  the  emissions  from 
each  unit  can  be  quantified  as  a  12- 
month  rolling  total   In  addition,  you 
need  to  demonstrate  how  you  can  be 
assured  the  data  are  and  remain 
accurate  by  describing  how  you  will 
install,  operate,  certify,  test,  calibrate, 
and  maintain  the  performance  of  your 
monitoring  svstem(sl  on  each  emissions 
unit  that  will  be  subject  to  the  PAL. 

You  will  also  need  to  provide 
calculations  for  the  maximum  potential 
emissions  without  considering 
enforceable  emission  limitations  or 
operational  restrictions  for  each  unit  in 
order  to  determine  emissions  during 
periods  when  the  monitoring  system  is 
not  in  operation  or  fails  to  provide  data. 
In  lieu  of  the  permit  requiring  maximum 
potential  emissions  during  periods 
when  there  is  no  monitoring  data,  you 
may  propose  another  alternate 
monitoring  ap^proach  as  a  backup.  This 
backup  monitoring,  however,  must  still 
meet  the  minimum  requirements  for  the 
monitoring  approaches  prescribed  in  the 
regulation 

Note  that  each  monitoring  system 
u'lth  applicable  requirements  contained 
m  appendix  B  of  40  CFR  part  60  must 
be  installed,  operated,  and  maintained 
according  to  the  applicable  Performance 
Specification  of  40  CFR  part  60, 
appendix  B 

For  purposes  of  determining 
emissions  from  an  emissions  unit,  a  unit 
is  considered  operational  not  only 
during  periods  of  normal  operation,  but 
also  during  periods  of  startup, 
shutdown,  maintenance,  and 
malfunctioneven  if  compliance  with  a 
non-F.AL  emission  limitation  is  excused 
during  these  latter  periods  'V'our 
reviewing  authority  may  approve 
different  monitoring  for  various 
operating  conditions  (for  example. 
startup,  shutdown,  low  load,  or  high 
load  conditions  as  demonstrated 
through  multiple  performance  tests)  for 
each  emissions  unit  You  must, 
however,  use  one  of  the  accepted 
monitoring  approaches,  including 
alternative  monitoring  approved  by  the 
reviewing  authority,  for  these  periods  or 
calculate  the  emissions  during  these 
periods  by  assuming  the  highest  PTE 
without  considering  enforceable 
emission  limitations  or  operational 
restrictions. 

In  addition,  the  rule  permits  the 
re\'iewing  authority  to  use  the 
reasonably  estimated  highest  potential 
emissions  for  periods  when  your 
emissions  unit  operates  outside  its 
parameter  range(s)  established  in  the 
performance  test,  unless  another 
method  is  specified  in  the  permit,  and 


include  those  emissions  in  Uie  12- 
month  rolling  total  in  order  to 
demonstrate  compliance  with  the  PAL. 
Alternatively,  the  reviewing  authority 
may  decide  that  operation  outside  the 
range(s)  established  in  the  performance 
test  is  a  violation  of  the  PAL.  The 
reviewing  authority  must  decide  how  to 
handle  emissions  when  the  unit  is 
operating  outside  the  ranges  established 
in  the  performance  tests  prior  to  the 
issuance  of  the  PAL  permit  and  must 
include  appropriate  enforceable 
conditions  in  the  PAL  permit. 

For  parameter  monitoring  to  be 
approved  by  your  reviewing  authority, 
your  proposed  monitoring  system  must 
measure  the  operational  parameter 
value(s)  within  the  established  site- 
specific  range{s)  of  operating  parameter 
values  demonstrated  in  recent 
performance  testing.  The  monitoring 
system  must  then  record  the  associated 
PAL  pollutant  mass  emissions  rate  for 
that  period  based  on  the  correlations 
demonstrated  with  the  current  test  data. 

e.  What  Recordkeeping  Requirements 
Must  Your  Permit  Contain  To 
Demonstrate  Compliance  With  Your 
PAL? 

Your  permit  must  require  you  to 
maintain  records  of  your  monitoring 
and  testing  data  that  support  any 
compliance  certifications,  reports,  or 
other  compliance  demonstrations.  This 
information  should  contain,  but  is  not 
necessarily  limited  to,  the  following 
data. 

•  The  date,  place  (specific  location), 
and  time  that  testing  or  measuring 
occxirs 

•  The  date(s)  sample  analysis  or 
analyses  occur 

•  The  entity  that  performs  the 
analysis  or  analyses 

•  The  analytical  techniques  or 
methods  used 

•  The  results  of  the  analyses 

•  Each  emissions  unit's  operating 
conditions  during  the  testing  or 
monitoring 

•  A  summary  of  total  monthly 
emissions  for  each  emissions  unit  at  the 
major  stationarv'  source  for  each 
calendar  month 

•  A  copy  of  any  report  submitted  to 
the  reviewing  authority 

•  A  list  of  the  allowable  emissions 
and  the  date  operation  began  for  any 
new  emissions  units  added  to  the  major 
stationarj-  source. 

You  must  also  record  all  periods  of 
deviation,  including  the  date  and  time 
that  a  deviation  started  and  stopped  and 
whether  the  deviation  occurred  during  a 
period  of  startup,  shutdown,  or 
malfunction. 
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You  must  retain  records  oi  all 
required  testing  and  monitoring  data,  as 
well  as  supporting  information,  for  at 
least  5  yeairs  from  the  date  of  the 
monitoring  sample,  measurement, 
report,  or  application.  Supporting 
information  includes  all  calibration  and 
maintenance  records  and  all  original 
strip-chart  recordings  for  continuous 
monitoring  instrumentation,  and  copies 
of  all  required  reports.  Instead  of  paper 
records,  you  may  maintain  records  on 
alternative  media,  such  as  microfilm, 
computer  files,  magnetic  tape  disks,  or 
microfiche,  provided  that  the  use  of 
such  alternative  media  allows  for 
expeditious  inspection  and  review  and 
does  not  conflict  with  other 
recordkeeping  requirements. 

You  must  also  retain  a  copy  of  the 
following  records  for  the  duration  of  the 
PAL  effective  period  plus  5  years:  (1)  A 
copy  of  the  PAL  permit  application  and 
any  applications  for  revisions  to  the 
PAL.  and  (2)  each  annual  certification  of 
compliance  pursuant  to  title  V  and  the 
data  relied  on  in  certifying  the 
compliance. 

f.  What  reporting  requirements  for 
vour  PAL  must  your  permit  contain? 

You  must  provide  semi-annual 
monitoring  and  prompt  deviation 
reports.  The  terms  and  conditions  of  an 
approved  PAL  become  title  V  applicable 
requirements  that  will  be  placed  in  your 
title  V  permit.  Therefore,  the  reports 
required  under  title  V  may  meet  the 
requirements  of  the  PAL  rule,  so  iang  as 
the  minimum  reporting  requirements 
listed  in  the  regulations  are  met.  You 
must  submit  a  semi-annual  emissions 
report  to  the  reviewing  authority  within 
30  days  after  the  end  of  each  reporting 
period.  The  reviewing  authority  will  use 
this  report  to  determine  compliance 
with  the  conditions  of  the  PAL, 
including  the  PAL  level. 

The  compliance  period  for  an  actuals 
PAL  emissions  level  is  a  conse<:utive  12- 
month  period,  rolled  monthly  Block  12- 
month  periods  are  not  allowed  (for 
example,  Jan-Dec.  of  each  year).  The 
emissions  report  must  include  the  total 
baseline  actual  emissions  of  the  PAL 
pollutant  for  the  previous  12  months 
and  compare  the  previous  12  months" 
total  emissions  with  the  PAL  level  to 
determine  compliance.  Additionally, 
the  emissions  report  must  identify:  the 
site;  the  owner  or  operator;  the 
applicable  PAL;  the  monitored 
parameters,  the  method  of  calculation 
with  appropriate  formulas,  any  emission 
factors  used,  the  capture  and  control 
efficiencies  used  and  the  calculated 
emissions;  total  monthly  emissions 
(tons)  and  the  equations  used  to 
compute  this  value  for  each  of  the  12 
months  before  submission  of  the 


emissions  report  lor  for  all  prior  months 
if  the  PAL  has  not  been  effective  for  1 
year);  total  annual  emissions  (tpy);  a 
PAL  compliance  statement;  a  list  of  any 
emissions  units  added  or  modified  to 
the  site;  and  information  concerning 
shutdown  of  any  monitoring  system, 
including  the  method  that  was  used  to 
measure  emissions  during  that  period. 
Finally,  in  accordance  with  title  V 
requirements,  your  permit  will  require 
all  reports  to  be  certified  by  your 
responsible  official  as  true,  accurate, 
and  complete. 

10.  What  is  the  process  for  incorporating 
conditions  of  the  PAL  into  your  title  V 
operating  permit? 

As  discussed  previously,  the 
reviewing  authority  establishes  a  PAL  in 
a  federally  enforceable  permit  using  its 
minor  NSR  construction  permit  process 
or  the  major  NSR  permit  construction 
process  and  eventually  rolling  these 
requirements  into  its  title  V  operating 
permit.  The  reviewing  authorities'  rules 
for  establishing  or  renewing  PALs  must 
include  a  public  participation  process 
prior  to  permit  approval  of  the  PAL.  The 
process  must  be  consistent  with  the 
requirements  at  §  51.161  and  include  a 
minimum  30-day  period  for  public 
notice  and  opportunity  for  public 
comment  on  the  proposed  permit.  PALs 
established  through  the  major  NSR 
process  are  subject  to  major  NSR  public 
participation  requirements.  When 
adding  a  new  emissions  unit  under  an 
established  PAL,  you  must  comply  with 
the  reviewing  authority's  minor  NSR 
permit  requirements  for  public  notice, 
review,  and  comment. 

The  process  for  incorporating  the 
conditions  of  a  PAL  into  the  title  V 
operating  permit  depends  on  whether 
the  initial  title  V  permit  has  already 
been  i&sued  for  the  source.  If  the  initial 
title  V  permit  has  not  been  issued,  a 
PAL  created  in  a  minor  or  major  NSR 
permit  would  be  incorporated  during 
initial  issuance  of  the  title  V  permit.  If 
the  initial  title  V  permit  has  already 
been  issued,  the  PAL  would  be 
incorporated  through  the  appropriate 
part  70  modification  procedures.  As 
discussed  later  in  this  preamble,  we 
suggest  that  you  request  that  your 
reviewing  authority  renew  your  title  V 
permit  concurrently  with  issuance  of 
your  PAL  in  order  to  align  the  two 
processes  together  and  decrease  the 
administrative  burden  on  you  and  your 

reviewing  authority 

Once  a  PAL  is  established,  a  change 
at  a  facility  is  exempt  from  major  NSR 
and  netting  calculations,  but  could 
require  a  title  V  permit  modification,  as 
could  any  other  change.  Whether  a  title 
V  permit  modification  would  be 


required,  and  which  permit 
modification  process  would  be  used,  is 
governed  by  the  current  part  70  rule  as 
implemented  by  the  reviewing 
authority. 

11.  What  is  an  example  of  an  actuals 
PAL? 

The  following  example  is  based  upon 
a  hypothetical  source  that  wishes  to 
obtain  an  actuals  PAL  under  the  final 
regulations  adopted  today. 

A  manufacturing  plant  (a  major 
stationary  source)  located  in  a  serious 
ozone  nonattainment  area  seeks  an 
actuals  PAL  for  VOC  in  January  2002. 
The  major  source  threshold  for  VOC  in 
a  serious  ozone  nonattainment  area  is  50 
tpy  and  the  significant  level  for  VOC 
modifications  is  25  tpy.  The  plant  has 
5  emissions  units  with  a  total  PTE  of 
640  tpy  of  VOC.  The  PTE  for  VOC  for 
each  of  the  emissions  units  at  the  plant 
is  as  follows:  (1)  Unit  A  is  335  tpy;  (2) 
unit  B  is  20  tpy;  (3)  Unit  C  is  125  tpy; 
(4)  unit  D  is  60  tpy;  and  (5)  unit  E  is  100 
tpy.  Units  A,  B,  C.  and  D  are  existing 
emissions  units  with  more  than  2  years 
of  operating  history.  Unit  E  has  been  in 
operation  for  only  a  year.  Unit  D  was 
dismantled  in  year  2000  and  is 
considered  permanently  shutdown. 

For  units  A,  B,  C,  and  D,  the  source 
has  selected  July  1,  1996  to  June  30, 
1998  (a  consecutive  24-month  period)  to 
determine  baseline  actual  emissions. 
Unit  A  is  subject  to  a  RACT  requirement 
that  became  effective  in  year  2000.  The 
baseline  actual  emissions  for  each 
emissions  unit  during  this  period  are  as 
follows:  unit  A,  140  tpy  (including 
RACT  adjustment);  unit  B,  10  tpy;  unit 

C,  90  tpy;  and  unit  D,  20  tpy. 

The  actuals  PAL  level  for  VOC  is  =  260 
+  100  -  20  +  25  =  365  tpy 
WHERE 

•  260  tpy  =  the  sum  of  the  baseline 
actual  emissions  for  emissions  units  A- 
D  (with  2  or  more  years  of  operation) 

•  100  tpy  =  the  allowable  emissions 
(PTE)  of  unit  E,  which  was  constructed 
after  the  24-month  period; 

•  20  tpy  =  baseline  actual  emissions  of 
unit  D.  which  is  permanently  shut  dowm 
since  the  24 -month  period;  and 

•  25  tpy  =  significant  level  for  VOC  in 
a  serious  nonattainment  area. 

D.  Rationale  for  Today's  Final  Action  on 
Actuals  PALs 

We  received  voluminous  comments 
and  suggestions  in  response  to  the  1996 
NSR  proposal,  the  1998  NOA,  and 
numerous  meetings  with  interested 
stakeholders.  This  section  addresses  the 
more  significant  comments  we  received. 
For  a  more  detailed  discussion  of  the 
comments  received  and  our  responses, 
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please  refer  to  the  Technical  Support 
Document  included  in  the  docket  for 

this  rulemaking  The  comment  areas 
dddre.sMHl  in  this  section  include:  (1) 
How  do  the  P.^L  regulations  meet  the 
major  NSR  requirements  of  the  Act?  (2) 
Are  PALs  consistent  with  the  concept  of 
■■( ontempnraneitv"^  (3)  .'\ro  PALs 
permissible  in  serious  and  severe 
nimattainment  areas?  (4)  Is  it 
appropriate  for  a  PAL  to  be  based  on 
actual  emissions'  (5)  How  should  actual 
emissions  be  determined  in  setting  the 
PAL  level'  (ti)  Should  emissions  from 
shut  down  or  dismantled  units  be 
excluded  from  a  PAL''  (7)  Should  a  PAL 
include  a  margin  for  growth'  (8)  Should 
PALs  be  required  to  expire?  (9)  Should 
we  require  P-^Ls  to  be  adjusted  at  the 
time  of  PAL  renewal'  (10)  Should 
certain  new  emissions  units  that  are 
added  under  a  PAL  be  required  to  meet 
some  level  of  emissions  control?  (11) 
Under  what  circumstances  should  you 
be  allowed  to  increase  your  PAL  and 
how  should  we  apply  the  major  NSR 
requirements  to  that  increase?  (12)  What 
monitoring  requirements  are  necessarv 
to  ensure  the  enforceability  of  PALs  as 
a  practical  matter?  (13)  Is  EPA  adopting 
an  approach  that  allows  area-wide 
PALs?  and  (14)  When  should  modeling 
or  other  types  of  ambient  impact 
assessments  be  required  for  changes 
occurring  under  a  PAL? 

1.  How  do  the  PAL  regulations  meet  the 
major  NSR  requirements  of  the  Act? 

The  PAL  regulations  adopted  today 
meet  the  requirements  of  the  CAA  and 
are  consistent  with  the  Congressional 
purpose  and  intent  underlying  NSR.  We 
believe  the  PAL  regulations  constitute  a 
reasonable  interpretation  of  the  Act's 
definition  of  "modification"  and  are 
permissible  under  current  law. 

The  definition  of  "modification"  set 
forth  in  section  111(a)(4)  of  the  Act  is 
fundamental  to  determining  major  NSR 
applicability.  Pursuant  to  the  Act,  the 
term  modification  means  "any  physical 
change  in  or  change  in  the  method  of 
operation  of  a  stationary  source  which 
increases  the  amount  of  any  air 
pollutant  emitted  by  such  source  or 
which  results  in  the  emission  of  any  air 
pollutant  not  previously  emitted."  The 
statute,  however,  does  not  prescribe  the 
methodology  for  establishing  a 
stationary  source's  emissions  baseline 
from  which  emissions  increases  are 
measured.  When  a  statute  is  silent  or 
ambiguous  with  respect  to  specific 
issues,  the  relevant  inquiry-  is  whether 
the  agency's  interpretation  of  the 
statutory  provisions  is  permissible. 
Chevron  U.S.A..  Inc.  v.  NRDC,  Inc..  467 
U.S.  837,  865  (1984). 


Accordingly,  EPA  is  exercising  its 
discretion  to  develop  reasonable 
alternatives  to  determine  NSR 
applicability  that  are  consistent  with  the 
statutory  provisions  and  Congressional 
intent  underlying  the  NSR 
requirements  We  believe  that  the  PAL 
regulations  adopted  today  represent  a 
permissible  construction  of  the  Act. 

2.  Are  PALs  consistent  with  the  concept 
of  "contemporaneity"? 

In  the  1998  \0.\.  we  solicited 
comment  on  whether  and  how  a 
program  that  recognizes  PALs  as  an 
alternate  method  for  determining  NSR 
applicability  should  address  a  particular 
legal  concern:  the  need  to  have  some 
"contemporaneity"  between  an 
emissions  increase  and  any  decrease 
relied  upon  to  net  the  increase  out  of 
re\  iew  As  we  discussed  in  the  1998 
notice,  the  current  regulations  specify 
that,  to  be  creditable,  emissions 
increases  and  decreases  must  have 
occurred  within  a  "contemporaneous" 
period.  Our  current  regulations 
governing  SIP-approved  programs  do 
not  specify  a  precise  time  frame. 
However,  the  Federal  PSD  rules 
generally  only  credit  those  emissions 
increases  and  decreases  that  occur 
within  the  5  years  preceding  a  given 
change.  We  established  these  regulatory 
requirements  after  the  court's  decision 
in  Alabama  Power,  in  which  the  court 
interpreted  the  Act  as  requiring 
plantwide  bubbling  in  the  PSD  program, 
but  stated  that  "any  offset  changes 
claimed  by  industry  must  be 
substantially  contemporaneous."  636 
F.2d  402.  In  the  1998  notice,  we  sought 
comment  on  whether  a  PAL  program 
that  never  required  PALs  to  be 
periodically  updated  to  reflect  current 
emissions  at  the  source  would  allow 
sources  to  make  emissions  reductions 
and  hold  them  indefinitely,  only  to  use 
them  several  decades  later  to  offset  new 
increases,  and  whether  such  a  system 
would  contravene  the  contemporaneity 
principle  the  court  announced. 

Many  commenters,  including  several 
regulator}'  agencies,  maintain  that  PALs 
are  consistent  with  the  NSR 
requirements  under  the  Act.  These 
commenters  contend  that  the  court  gave 
EPA  the  discretion  to  define 
contemporaneity.  See  636  F.2d  402 
("The  Agency  has  discretion,  within 
reason,  to  define  which  changes  are 
substantially  contemporaneous.'"). 
Others  contend  that  changes  made 
under  a  PAL  are  not  subject  to  the 
Alabama  Power  "contemporaneity" 
requirement  because  a  change  made 
under  the  PAL  is  either  excluded  from 
NSR  or  alternatively  does  not  exceed  the 
applicable  NSR  significance  threshold. 


Therefore,  they  contend  that  netting  is 
not  implicated  by  such  changes.  On  the 
other  hand,  a  few  commenters  assert 
that  PALs  conflict  with  the  purpose  of 
the  Act. 

We  believe  that  the  concept  of 
contemporaneity,  as  articulated  in 
Alabama  Power  and  as  set  forth  in  the 
regulations  governing  the  major  NSR 
program,  does  not  apply  to  PALs.  The 
PAL  program  differs  in  certain 
important  respects  from  our  current 
regulations  and  from  the  1978 
regulations  at  issue  in  Alabama  Power. 
The  Alabama  Power  court  was  not 
presented  with  the  PAL  approach  for 
determining  whether  there  was  an 
increase  in  emissions  and  did  not 
consider  whether  the  principles  it  set 
forth  in  its  opinion  would  apply  to  such 
an  approach. 

Under  the  1978  PSD  regulations  (43 
FR  26380),  a  source  was  subject  to 
BACT  review  only  if  "no  net  increase  in 
emissions  of  an  applicable  pollutant 
would  occur  at  the  source,  taking  into 
account  all  emissions  increases  and 
decreases  at  the  source  which  would 
accompany  the  modification."  43  FR 
26385.  The  test  for  whether  a  "major 
modification"  had  occurred  required  the 
source  to  sum  all  accimiulated  increases 
in  potential  emissions  that  had  occurred 
at  the  source  since  issuance  of  the 
regulations,  or  since  issuance  of  the  last 
construction  permit,  whichever  was 
more  recent.  Reductions  achieved 
elsewhere  in  the  source  could  not  be 
taken  into  account. 

In  Alabama  Power,  the  D.C.  Circuit 
held  that  EPA  was  correct  in  excluding 
from  BACT  review  any  changes  that  did 
not  result  in  a  net  increase  of  a 
pollutant.  636  F.2d  401.  It  concluded, 
however,  that  EPA  had  incorrectly 
excluded  contemporaneous  decreases 
from  the  calculation  of  whether  a 
"major  modification"  had  occurred.  Id. 
at  402-03. 

The  current  regulations  take 
contemporaneous  decreases  into 
account  for  all  PSD  review  purposes. 
Under  the  current  regulations,  you  look 
initially  at  the  emissions  unit 
undergoing  the  change  and  determine 
whether  there  will  be  a  significant 
increase  at  that  unit.  If  there  is  no 
significant  increase  at  the  unit,  the 
inquiry  ends  there.  While  we  continue 
to  believe  that  this  is  a  permissible 
approach,  one  drawback  to  this 
approach  is  that  it  allows  a  series  of 
small,  unrelated  emissions  increases  to 
occur,  which  is  discussed  elsewhere  in 
this  preamble.  If  there  will  be  a 
significant  increase  at  the  unit,  then  you 
expand  the  inquiry  to  other  units  at  the 
source.  You  take  into  account 
contemporaneous  increases  and 
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!• .  I.  ises  at  the  source  in  determining 
w  hetiier  there  will  be  an  increase  for  the 
source  as  a  whole.  Thus,  you  must 
calculate  increases  and  decreases  at 
individual  units  in  order  to  arrive  at  a 
net  figure  for  the  entire  source. 

In  contrast,  under  today's  PAL 
regulations,  the  inquiry  begins  and  ends 
with  the  source.  Your  PAL  represents 
source-wide  baseline  actual  emissions. 
As  such,  it  is  the  reference  point  for 
calculating  increases  in  baseline  actual 
emissions.  If  your  source's  emissions 
will  equal  or  exceed  the  PAL.  then  there 
will  be  an  emissions  increase  at  your 
source.  There  is  no  need  to  calculate 
increases  and  decreases  at  individual 
units. 

Today's  PAL  regulations  constitute  a 
reasonable,  though  not  the  only, 
approach  to  determining  whether  there 
is  an  emissions  increase  at  your  source. 
While  we  believe  that  the  principle  of 
contemporaneity  continues  to  be 
important  for  purposes  of  major  NSR 
netting  calculations,  we  do  not  believe 
that  it  is  a  necessary  concept  for 
purposes  of  PALs.  This  is  because  if 
your  source  has  a  PAL.  you  have 
accepted  a  different  means  of 
calculating  an  emissions  increase  for  the 
PAL  pollutant.  The  only  relevant 
question  is  whether  your  source  has 
reached  or  exceeded  the  PAL  level. 

Even  though  PALs  are  a  new 
approach,  they  do  not  alter  the 
fundamental  question,  which  is  whether 
there  will  be  an  increase  in  emissions 
from  your  source.  For  actuals  PALs.  we 
consider  whether  there  will  be  an 
increase  in  baseline  actual  emissions. 
Because  the  PAL  serves  as  the  baseline 
for  measuring  an  increase,  we  have 
taken  steps  to  ensure  that  the  PAL  is 
reasonably  representative  of  baseline 
actual  emissions.  In  taking  these  steps, 
we  have  also  ensured  that  actuals  PALs 
as  finalized  today  are  consistent  with 
the  concept  of  contemporaneity,  to  the 
extent  such  a  concept  has  any 
application  in  this  context.  One  way  of 
viewing  a  PAL  is  to  focus  on  the 
increases  and  decreases  at  individual 
emissions  units  that,  taken  together, 
result  in  the  net  emissions  from  your 
source  as  a  whole.  As  long  as  the 
decreases  that  have  occurred  during  the 
term  of  the  PAL  are  sufficient  to  offset 
any  increase  that  occurs,  total  emissions 
for  your  source  will  remain  below  the 
PAL,  and  your  source  will  not 
experience  a  "significant  net  emissions 
increase."  Viewed  from  this  perspective, 
the  term  of  the  PAL  constitutes  the 
"contemporaneous"  period.  We  believe 
that  10  years  is  a  reasonable 
contemporaneous  period  for  PALs  for 
the  following  two  reasons.  First,  we 
believe  that  a  10- year  period  is  practical 


and  ruasonable  both  tor  you  and  for  the 
reviewing  authority.  While  a  logical 
stopping  point  may  seem  to  be  5  years 
in  line  with  the  title  V  permit  period, 
setting  a  PAL  can  be  a  complex  and  time 
consuming  process,  so  a  5-year  period 
would  be  too  short  and  hence  not 
beneficial  either  to  you  or  to  the 
reviewing  authority.  Second,  a  study 
conducted  by  Eastern  Research  Group, 
Inc.  *'  supported  a  10-year  look  back  to 
ensure  that  the  normal  business  cycle 
would  be  captured  generally  for  any 
industry. 

In  addition,  we  believe  that  the  PAL 
renewal  provisions  ensure  that  each  10- 
year  term  represents  a  distinct 
"contemporaneous"  period.  The 
renewal  process  is  designed  to  prevent 
decreases  that  occurred  outside  of  the 
current  10-year  PAL  term  from  being 
used  to  offset  increases  during  that  term. 
At  renewal,  the  reviewing  autbority 
must  consider  whether  decreases  have 
occurred  at  your  source  because  of 
compliance  with  newly  applicable 
requirements.  Thus.  forexamp!f\  if  the 
compliance  date  for  a  new  K  Ai  i 
requirement  occurred  during  the  initial 
term  of  the  PAL,  and  the  reviewing 
authority  has  not  afready  adjusted  the 
PAL  downward  to  account  for  that 
requirement,  it  must  do  so  at  renewal. 
More  generally,  the  reviewing  authority 
is  required  to  evaluate  baseline  actual 
emissions  and  provide  a  written 
rationale  for  public  comment  if  it 
determines  that  an  adjustment  to  the 
PAL  is  warranted.  As  part  of  this 
process,  the  reviewing  authority  must 
adjust  the  PAL  downward  if  your 
source's  current  PTE  is  below  the  PAL 
level.  We  believe  that  this  adjustment  is 
important  for  air  quality  planning 
purposes.  Additionally,  the  reviewing 
authority  may  renew  the  PAL  at  the 
same  level  if  your  source's  baseline 
actual  emissions  plus  the  significant 
level  are  equal  to  or  greater  than  80 
percent  of  the  PAL  level  without 
consideration  of  other  factors.  We 
believe  that  this  level  is  reasonably 
representative  of  the  source's  baseline 
actual  emissions.  If  your  source's 
baseline  actual  emissions  plus  the 
significant  level  are  less  than  80  percent 
of  the  PAL  level,  the  reviewing 
authority  may  set  the  PAL  at  a  level  that 
it  determines  to  be  more  representative 
of  the  source's  baseline  actual 
emissions,  or  that  it  determines  to  be 
appropriate  considering  air  quality 
needs,  advances  in  control  technology, 
anticipated  economic  growth  in  the 
area,  desire  to  reward  or  encourage  the 


"  Ea>tem  Resaarch  Group  Inc.  report  on 
"Business  Cycles  in  Major  Emitting  Source 
IndustriM"  dated  September  25.  1997. 


souj^e's  voluntary  emissions 
reductions,  or  other  factors  as 
specifically  i(ifntirif(i  !'\  tlif  reviewing 
authority  in  if-  writt.n  i.ttiiuale.  We 
recognize  that  flu  (nations  in  baseline 
actual  emissions  will  occur  at  most 
sources  as  part  of  the  normal  business 
cycle.  We  also  recognize  that  requiring 
the  reviewing  authority  to  adjust  the 
PAL  downward  if  your  source's  baseline 
actual  emissions  do  not  equal  100 
percent  of  the  PAL  level  could  create  an 
incentive  for  you  to  maximize  your 
baseline  actual  emissions.  In  addition, 
most  sources  do  not  emit  at  a  level  just 
below  the  maximum  allowable  level  but 
rather  build  in  a  margin  to  prevent 
accidental  exceedances.  However,  the 
PAL  should  be  reasonably 
representative  of  baseline  actual 
emissions  so  that  it  can  continue  to 
serve  as  the  baseline  for  calculating  an 
emissions  increase.  We  have  balanced 
these  competing  concerns  in  adopting  a 
requirement,  subject  to  the  provisions 
noted  below,  to  provide  discretion  to 
the  reviewinc  authority  to  adjust  the 
PAL  level  ii  ii  i-i  ime  actual  emissions 
plus  the  signifii  ant  1p\>'1  (in  ivt  equal  at 
least  80  percent  of  tho  P.\L  I>\>'1 
To  maintain  flexihihtx    t  .ii,i\  s 
actuals  PAL  regulation^  .iH.w  ttie 
reviewing  authi)rit\  t.i  (i.i>Tmine 
representativoni's-.    .u  .)     i--!    i  \     a-f 
basis.  If  you  believe  that  iiiv  ii>">\  I'AL 
level  that  the  reviewing  authority 
proposes  for  your  source  is  not 
representative  of  your  source's  baseline 
actual  emissions,  you  may  propose  a 
different  level.  In  addition,  any  person 
may  propose  a  different  level  as  being 
more  representative  of  your  source's 
baseline  actual  emissions.  The 
reviewing  authority  may  approve  a 
higher  or  lower  level  if  it  determines 
that  it  is  reasonably  representative  of 
your  source's  baseline  actual  emissions. 
For  example,  assume  that  your  source 
was  designed  to  bum  either  fuel  oil  or 
natural  gas.  and  that  your  source's 
permit  allowed  the  use  of  either  fuel. 
During  the  initial  term  of  the  PAL.  you 
used  only  natural  gas  at  the  source  and 
your  source-wide  emissions  were 
consistently  less  than  80  percent  of  the 
PAL  level.  However,  due  to  shifting 
market  conditions,  you  expected  to  use 
fuel  oil  for  a  period  beginning  after  PAL 
renewal.  Under  these  circumstances,  the 
reviewing  authority  could  reasonably 
determine  that  a  higher  level  would  be 
more  representative  of  your  source's 
baseline  actual  emissions. 

Similarly,  your  source  might  be 
designed  to  manufacture  several 
different  products,  and  your  permit 
might  allow  you  to  switch  from  one 
product  to  another.  During  the  initial 
term  of  the  PAL.  you  might  produce  a 
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product  associated  with  low  emissions, 
resulting  in  source-wide  emissions  that 
were  consistently  less  than  80  percent  of 
the  PAL  level.  However,  you  might  be 
planning  to  produce  a  product  that 
would  cause  the  source  to  emit  at  a 
higher  level  following  PAL  renewal. 
This  is  another  example  of  a 
circumstance  in  which  the  reviewing 
authority  could  reasonably  determine 
that  a  higher  level  was  more 
representative  of  your  source's  baseline 
actual  emissions. 

In  addition,  for  SIP  planning 
purposes,  the  reviewing  authority  may 
adjust  the  PAL  level  at  its  discretion 
based  on  air  quality  needs,  advances  in 
control  technology-,  anticipated 
economic  growth  in  the  area,  or  other 
relevant  factors. 

Because  of  the  safeguards  described 
above,  we  believe  that  the  actuals  PAL 
program  as  finalized  today  ensures  that 
the  PAL  will  serve  as  an  appropriate 
baseline  for  determining  whether  there 
is  a  significant  net  "increase"  in  overall 
emissions  from  the  source,  and  thus 
w  hether  the  source  is  undergoing  a 
modification." 

Moreover,  we  believe  that  a  PAL 
approach  satisfies  Congressional  intent 
to  only  apply  the  NSR  permit  process 
when  industrial  changes  cause 
significant  net  emissions  increases  to  an 
area  and  not  when  changes  in  plant 
operations  result  in  no  emissions 
increase  from  the  major  stationary 
source.  See  Alabama  Power,  636  F.2d 
401. 

3.  Are  PALs  Permissible  in  Serious, 
Severe,  and  Extreme  Ozone 
Nonattainment  Areas? 

In  our  1996  proposal,  we  requested 
comment  on  whetber  PALs  could  be 
implemented  in  serious  and  severe 
ozone  nonattainment  areas  in  a  manner 
that  was  consistent  with  section 
182(c)(6)  of  the  Act.  Section  182(c)(6) 
contains  special  provisions  for  major 
stationary  sources  that  increase  VOC 
emissions  in  serious  or  severe  ozone 
nonattainment  areas  as  a  result  of  a 
physical  change  or  a  change  in  the 
method  of  operation.  In  some  of  these 
areas,  the  provisions  also  apply  if  you 
increase  NOx  emissions.  In  general, 
these  special  provisions  change  the 
significant  level  for  VOC  emissions  in 
serious  and  severe  nonattainment  areas 
frtiin  40  tpy  to  greater  tlian  25  tpy.  They 
also  specify  that  you  must  go  through  a 
major  NSR  permitting  review  if  you 
have  a  net  emissions  increase  in  the 
aggregate  of  more  than  25  tpy  over  a 
period  of  5  years. 

In  addition,  we  requested  comment 
on  whether  PALs  could  be  implemented 
in  extreme  ozone  nonattainment  areas. 


Section  182(e)(2),  which  applies  in  such 
areas,  provides  that  any  physical  change 
or  change  in  the  method  of  operation  at 
the  source  that  results  in  "any  increase" 
from  any  discrete  operation,  unit,  or 
other  pollutant-emitting  activit>'  at  the 
source,  generally  must  be  considered  a 
modification  subject  to  major  NSR 
permit  requirements,  regardless  of  any 
decreases  elsewhere  at  the  source. 

A  few  industry  commenters  believe 
that  the  "accumulatipn"  provisions  of 
CAA  section  182(c)(6)  should  make  no 
difference  to  the  acceptability  of  a  PAL 
in  "serious"  and  "severe"  ozone 
nonattainment  areas.  They  contend  that 
we  have  correctly  concluded  that  CAA 
section  182(c)(6)  only  applies  when  net 
emissions  at  the  source  as  a  whole 
increase  above  the  25  ton  level. 
Accordingly,  any  change  that  triggered 
CAA  section  182(c)(6)  would  already 
have  breached  the  PAL  limits.  On  the 
other  hand,  an  environmental 
commenter  states  that  a  PAL  in  a 
serious,  severe,  or  extreme  ozone 
nonattainment  area  could  be 
problematic  because  it  could  allow  for 
an  increase  at  an  emissions  unit  in 
situations  where  source-wide  emissions 
would  not  exceed  the  PAL. 

We  agree  with  commenters  who 
believe  that  the  PAL  approach  does  not 
conflict  with  the  provisions  of  CAA 
section  182(c)(6).  We  do  not  interpret 
section  182(c)(6)  to  be  a  limitation  on 
our  ability  to  authorize  PALs  in  serious 
and  severe  nonattainment  areas.  This 
section  directs  that  when  there  is  an 
increase  meeting  certain  criteria,  it  may 
not  be  considered  de  minimis,  but  it 
does  not  specify  the  methodology  by 
which  an  emissions  increase  must  be 
calculated.  Accordingly,  we  exercise  our 
discretion  in  establishing  the 
methodology,  and  we  are  doing  so  today 
by  having  the  PAL  serve  as  the  actuals 
emissions  baseline  against  which  future 
emissions  increases  are  measured. 
Chevron  U.S.A..  Inc.  v.  NRDC,  Inc..  467 
U.S.  837,  865  (1984).  If  your  source's 
emissions  equal  or  exceed  the  PAL,  it 
will  trigger  NSR,  whereas  maintaining 
plant  emissions  below  the  PAL  ensures 
that  there  is  no  emissions  increase.  We 
believe  that  our  interpretation 
reasonably  implements  the  statutory 
purpose  of  the  section,  given  that  PAL 
sources  agree  to  be  subject  to  a 
plantwide  cap  that  serves  as  the 
reference  point  for  determining  whether 
there  has  been  an  increase  and  given 
that  the  appropriateness  of  the  PAL 
level  is  reviewed  at  10-year  intervals. 
Actuals  PALs  effectively  prevent  the 
uncontrolled,  unrelated,  small,  serial 
emissions  increases  section  182(c)(6)  is 
designed  to  address. 


Because  CAA  sectioo  182(e)(2)  clearly 
requires  consideration  of  increases  at 
individual  emissions  units  in  extreme 
ozone  nonattainment  areas.  PALs  are 
not  allowed  in  such  areas,  since  any 
increase  in  emissions  from  any  unit  in 
those  areas  constitutes  a  modification. 

4.  Is  It  Appropriate  for  a  PAL  to  Be 
Based  on  Actual  Emissions? 

In  1996.  we  proposed  and  sought 
comment  on  a  broad  range  of  alternative 
approaches  for  setting  PAL  emission 
limitations,  including  a  PAL  based  on 
the  following:  (1)  Actual  emissions  as 
defined  under  the  current  and  then 
proposed  regulations  at 
§51.166(b)(21)(ii);  (2)  actual  emissions 
with  the  addition  of  an  operating  margin 
greater  than  the  applicable  significance 
rate:  (3)  for  new  stationan.'  sources, 
limits  established  pursuant  to  a  review 
of  the  entire  facility  under  PSD;  and  (4) 
for  nonattainment  pollutants  (in 
nonattainment  eu'eas).  amy  emissions 
level  completely  offset  and  relied  upon 
in  an  EPA-approved  State  attainment 
demonstration  plan.  61  FR  58250.  38256 
(July  23.  1996). 

We  received  general  support  for  the 
PAL  concept  and  for  the  different 
approaches  we  proposed.  Some 
comments  express  support  for  a  PAL 
approach  based  on  allowable  emissions, 
and  others  indicate  support  for  a  PAL 
approach  based  on  actual  emissions. 
Some  commenters  generally  believe  that 
an  allowables  approach  is  necessar\'  to 
ensure  increased  operating  flexibility 
and  capacity  utilization.  They  also 
assert  that  an  allowables  approach 
would  protect  air  quality  management 
goals,  because  they  claim  that  air  quality 
planning  historically  has  been  based  on 
permitted  emissions  levels.  Other 
commenters  believe  that  an  actuals 
approach  is  preferable  because  it 
facilitates  more  accurate  air  quality 
planning  and  provides  a  more  reliable 
basis  for  determining  the  availability  of 
offsets. 

We  have  concluded  that  a  major 
stationary  source's  compliance  with  an 
actuals-based  PAL  system  is  a 
permissible  means  of  assuring  that  a 
major  stationary'  source  does  not  have  a 
significant  emissions  increase.  We  also 
conclude  that  this  approach  can  be 
implemented  in  a  manner  that  is 
consistent  with  the  Act.  Thus,  in  today's 
action,  we  are  adopting  regulations  that 
authorize  States  to  issue  actuals  PALs. 
We  plan  to  address  allowables  PALs  in 
an  upcoming  rulemaking. 

5.  How  Should  Actual  Emissions  Be     ' 
Determined  in  Setting  the  PAL  Level? 

In  the  1996  proposal,  we  requested 
comment  on  whether  the  definition  of 
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actual  omissions  tor  ihe  purpose  of 
determining  the  level  of  the  PAL  should 
be  based  on  the  definition  of  actual 
emissions  in  the  current  major  NSR 
regulations,  or  whether  it  should  be 
based  on  the  proposed  revisions  to  the 
actual  emissions  definition  contained  in 
that  1996  proposal.  The  fundamental 
difference  between  these  two 
approaches  is  that  the  current  NSR 
regulations  would  only  allow  you  to 
look  back  5  years  to  determine  the 
actual  emissions  (the  sum  of  actual 
emissions  for  all  emissions  units  at  your 
major  stationary  source).  The  1996 
proposed  changes  to  this  definition 
would  allow  you  to  look  back  10  years 
to  determine  the  actual  emissions. 

Several  commenters  prefer  a  10-year 
baseline  period  for  setting  PALs  based 
on  actual  emissions.  A  few  commenters 
prefer  a  5-year  baseline  period.  One 
commenter  advocates  use  of  an  actual 
emissions  level  that  is  initially  based  on 
the  previous  2  years  but  that  would 
decline  over  time. 

In  a  separate  section  of  today's  final 
rules,  we  ar^finalizing  changes  to  our 
definition  of  baseline  actual  emissions. 
Among  other  changes  to  the  definition, 
you  will  be  allowed  to  look  back  for  a 
period  of  10  years  to  establish  the 
baseline  actual  emissions  (except  for 
EUSGUs).  For  program  consistency  and 
ease  of  implementation,  we  believe  that 
the  procedure  for  determining  the 
baseline  actual  emissions  for 
establishing  your  PAL  should  be  the 
same  as  the  baseline  actual  emissions 
that  you  will  be  required  to  use  under 
the  other  major  NSR  program 
requirements.  Accordingly,  we  are 
adopting  an  approach  for  establishing 
your  actuals  PAL  that  is  consistent  with 
how  the  baseline  actual  emissions  are 
determined  for  an  emissions  unit  under 
other  requirements  of  the  major  NSR 

program. 

We  are,  however,  including  a  special 
allowance  for  emissions  units  that  have 
operated  for  less  than  2  years.  Under 
such  circumstances,  the  emissions  unit 
has  not  operated  long  enough  to 
establish  a  reliable  baseline  actual 
emissions  calculation.  Therefore, 
today's  rule  allows  your  reviewing 
authority  to  consider  the  allowable 
emissions  of  such  emissions  units  when 
establishing  or  renewing  the  PAL.  The 
baseline  actual  emissions  of  such 
emissions  units  would  be  adjusted  to 
reflect  a  more  representative  level  of 
baseline  actual  emissions  at  the  time  of 
the  next  PAL  renewal. 

6.  Are  Emissions  From  Shut  Down  or 
Dismantled  Units  Excluded  From  a 
PAL? 

We  proposed  several  options  to  adjust 
PAL  levels  to  account  for  emissions 


units  that  are  shut  down  or  dismantled 
before  setting  a  PAL.  Several 
commenters  support  adjusting  the  PAL 
level  for  permanently  shut  down  or 
dismantled  units.  A  few  commenters 
maintain  that  PAL  adjustments  are  only 
appropriate  for  long-term  shutdowns 
Other  commenters  oppose  allowing 
adjustments  for  shutdowns.  They 
indicate  that  it  would  be  difficult  to 
implement  and  that  it  could  penalize 
sources  that  were  meeting 
environmental  goals. 

We  agree  with  commenters  that  the 
baseline  actual  emissions  used  in 
establishing  the  PAL  should  exclude 
emissions  from  units  that  are 
permanently  shut  down  or  dismantled 
after  the  24-month  period  selected  for 
establishment  of  baseline  emissions.  We 
believe  that  excluding  such  emissions 
from  your  PAL  level  is  appropriate  for 
air  quality  planning  purposes 
Moreover,  the  environment  has  already 
seen  the  benefit  of  the  reduced 
emissions.  We  also  do  not  agree  with 
those  commenters  who  advocate 
adjusting  the  PAL  only  for  long-term 
shutdowns,  because  it  is  too  difficult  to 
define  and  enforce  "long-term." 

As  described  in  section  IV.C.2  of  this 
preamble,  the  PAL  level  includes 
baseline  actual  emissions  from  each 
existing  emissions  unit  and  new 
emissions  unit  at  the  source.  For  any 
emissions  unit  that  has  been 
permanently  shut  down  since  the  24- 
month  period,  its  emissions  should  not 
be  included  in  calculating  the  PAL 
level  Conversely,  for  an  emissions  unit 
that  began  construction  after  the  24- 
month  period,  the  emissions  (equal  to 
the  potential  emissions  of  that 
emissions  unit)  must  be  included  in 
setting  the  PAL  level. 

One  shutdown  option  we  considered, 
but  did  not  adopt,  is  to  exclude 
emissions  from  PALs  only  for  units  that 
did  not  operate  at  all  during  the  10-year 
life  of  the  PAL  Under  this  option,  the 
PAL  would  not  be  adjusted  downward 
if  you  utilized  those  emissions  from  the 
shut  down  or  dismantled  units 
elsewhere  at  your  source  during  the 
period  since  the  shutdown  (for  example, 
by  adding  new  emissions  units  or 
capacity,  or  by  increasing  capacity 
utilization  at  existing  emissions  units). 
As  we  indicated  in  our  proposal,  we 
believe  it  would  be  too  difficult  to 
determine  whether  you  have  actually 
relied  on  these  emissions  decreases  in 
undertaking  other  activities  at  your 
source.  We  did  not  receive  any 
comments  suggesting  ways  to  overcome 
this  identified  problem. 


7  Does  a  PAL  Include  a  Reasonable 
Operating  Margin? 

In  the  July  23,  1996  action,  we 
proposed  that  a  PAL  for  existing  sources 
be  based  on  source-wide  actual 
emissions,  including  a  reasonable 
operating  margin  less  than  the 
applicable  significant  emissions  rate. 
We  also  requested  comment  on  several 
other  options  for  establishing  a  PAL. 
Several  commenters  support  the  option 
of  basing  the  PAL  on  source-wide  actual 
emissions  plus  a  reasonable  operating 
margin  less  than  the  applicable 
significance  amount.  Other  commenters 
believe  an  operating  margin  tied  to 
significant  levels  would  be  too 
restrictive. 

Today  we  are  finalizing  an  option  that 
allows  you  to  include,  when  setting  the 
initial  PAL.  an  amount  that  corresponds 
to  the  significant  level  for  modifications 
of  the  PAL  pollutant  as  specified  in  tho 
major  NSR  rules  [for  example,  in  the 
PSD  regulations  at  §  52.21(b)(23)(i)].  or 
as  specified  in  the  CAA.  whichever  is 
lower.  For  example,  for  SO:  PALs  you 
may  add  to  the  PAL  baseline  level  the 
40  tpy  significant  level;  for  CO  PALs 
you  may  add  100  tpy  to  the  PAL 
baseline  level.  Also,  for  serious  and 
severe  ozone  nonattainment  areas  the 
VOC  significant  level  added  to  the  PAL 
level  is  25  tpy.  For  major  sourtes  of 
NOx  located  in  serious  and  severe  ozone 
nonattainment  areas,  where  NOx  is 
regulated  as  an  ozone  precursor,  you 
may  add  to  the  NOx  PAL  baseline  the 
NOx  significant  level  of  25  tpy.  and  not 
the  40  tpy  NOx  significant  level 
specified  under  PSD.  In  extreme  ozone 
nonattainment  areas!  PALs  are  not 
allowed  since  any  increase  in  emissions 
in  these  areas  constitutes  a 
modification. 

While  other  approaches  to  providing 
a  reasonable  operating  margin  may  be 
consistent  with  the  CAA,  we  believe 
that  the  approach  we  are  adopting  today 
comports  most  closely  with  existing 
regulatory  provisions  for  major  NSR 
applicability  That  is,  it  assures  that  the 
environment  sees  no  significant 
increases  in  emissions  compared  U)  the 
baseline  actual  emissions  existing  before 
the  PAL  is  established. 

In  our  1998  NOA.  we  also  requested 
comment  on  whether  we  should  provide 
for  an  operating  margin  when  renewing 
a  PAL.  We  proposed  four  possible 
approaches  for  maintaining  a  reasonable 
operating  margin,  including  an  option 
that  would  include  in  the  adjusted  PAL 
level  an  operating  cushion  equal  to  20 
percent  of  the  current  PAL.  In  a  separate 
section  of  the  NOA.  we  also  requested 
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comment  on  how  PALs  should  be 
adjusted  for  emissions  units  that  have 
installed  good  emissions  controls. 

Many  commenters  indicate  that  we 
must  provide  for  a  reasonable  operating 
margin   However,  we  generally  received 
unfavorable  comments  on  all  the 
approaches  we  suggested.  Several 
commenters  believe  that  our  suggested 
approaches  do  not  provide  an  adequate 
operating  margin   In  responding  to  our 
request  fur  comment  on  how  to  adjust 
PALs  for  emissions  units  that  have 
installed  good  emissions  controls,  manv 
commenters  indicate  that  it  would  be 
inappropriate  for  EPA  to  "confiscate" 
such  emissions  reductions  Such  an 
approach  would  encourage  sources  to 
pollute  to  maintain  higher  baseline 
emissions,  and  would  penalize  those 
sources  who  would  voluntarily  reduce 
emissions  At  least  one  commenter 
maintains  that  both  vou  and  the 
environment  should  benefit  from  these 
reductions,  and  thus,  you  should  be 
allowed  to  retain  a  portion  of  your 
voluntary  emissions  reductions. 

We  agree  with  some  commenters  that 
mandating  an  adjustment  at  renewal, 
based  solely  on  current  operations  and 
emissions  levels,  would  discourage  the 
voluntary  emissions  reductions  the  PAL 
is  specifically  designed  to  encourage 
We  agree  with  commenters  that  both 
you  and  the  environment  should  benefit 
from  your  commitment  to  tumplv  with 
a  PAL.  Should  you  engage  m  voluntary- 
emissions  reductions,  we  believe  you 
should  be  able  to  retain  the 
accompanying  flexibility  that 
encouraged  you  to  make  these 
reductions.  At  the  time  of  renew-al,  it 
may  be  very'  difficult  for  a  reviewing 
authority  to  distinguish  the  reason  for  a 
decrease  in  your  baseline  actual 
emissions  level.  It  could  be  because  you 
have  aggressively  applied  emissions 
controls,  or  because  of  a  decrease  in 
utilization,  a  loss  of  capacity,  a  desire  to 
maintain  a  compliance  margin,  or  any  of 
a  number  of  other  reasons.  Accordingly. 
we  believe  that  it  would  be  difficult  to 
advise  a  reviewing  authority  to  only 
retain  a  certain  perc  entage  of  your 
emissions  reductions  that  resulted  from 
applying  emissions  controls.  Therefore, 
for  simplicity,  and  for  what  we  believe 
to  be  a  reasonable  polic\  position  to 
encourage  you  to  voluntarily  reduce 
emissions  without  a  fear  of  a  complete 
loss  of  operational  flexibility,  we  are 
allowing  your  review mg  authority 
discretion  to  renew  the  PAL  at  an 
appropriate  level.  Hence,  your 
reviewing  authority  may  renew  the  PAL 
at  the  same  level  without  consideration 
of  other  factors,  if  the  baseline  actual 
emissions  plus  the  significant  level  is 
equal  to  or  greater  than  80  percent  of  the 


P.AL  Ie\  el   If  not.  todays  rules  also 
allow  your  reviewing  authority  to  renew 
the  PAL  at  a  different  level  if  it 
determines  that  level  is  more 
representative  of  baseline  actual 
emissions.  See  section  II. 0  9,  "Should 
we  require  PALs  to  be  adjusted  at  the 
time  of  PAL  renewal,"  for  more 
information  on  our  rationale  for 
allowing  this  discretion 

8.  Are  PALs  Required  to  Expire? 

In  our  1998  NOA.  we  announced  that 
we  were  considering,  and  requested 
comment  on.  an  approach  that  would 
require  PALs  to  expire  after  10  years 
unless  you  choose  to  renew  the  PAL. 
We  proposed  that  the  PAL  terra  would 
be  10  years.  Several  commenters  agree 
with  our  suggested  time  frame  of  10 
years  for  the  term  of  a  PAL.  Others 
support  a  5-year  period,  which  would  fit 
with  the  title  \"  permit  review  period. 
Some  commenters  support  a  period 
longer  than  10  years. 

Today,  we  are  finalizing  rules  that 
require  a  PAL  to  be  effective  for  a  period 
of  10  years.  We  believe  that  a  fixeci-term 
PAL  provides  you  with  an  appropriate 
time  of  regulator)-  certainty  and  allows 
a  sufficient  period  of  time  for  planning 
long-term  c;apital  improvements. 

We  also  agree  with  those  commenters 
who  think  it  is  beneficial  to  align  the 
PAL  renewal  process  with  the  title  V 
permitting  process  for  your  major 
stationary  source.  Similar  to  a  PAL 
permit  process,  the  title  V  permit 
process  provides  the  public  with  a 
comprehensive  review  of  vour  source. 
We  believ'e  that  aligning  the  PAL  permit 
with  the  title  V  process  will  allow  you 
and  your  reviewing  authority  to 
consolidate  the  administrative  process 
for  the  two  permitting  actions.  It  also 
provides  the  public  with  a  better 
understanding  of  your  emissions 
characteristics  relative  to  the 
surrounding  community.  However,  we 
do  not  believe  that  requiring  PALS  to  be 
reviewed  every  5  years,  consistent  with 
the.title  V  renewal  period,  provides 
industry  with  a  sufficient  period  of 
regulatory  certainty.  We  also  believe 
that  while  the  overall  administrative 
burden  for  you  and  the  reviewing 
authority  is  reduced  if  you  are 
complying  with  a  PAL,  the 
establishment  of  a  PAL  requires  an 
initial  commitment  of  substantial 
resources.  Given  this  initial  resource 
investment,  we  do  not  believe  that  a  5- 
year  fixed  term  for  a  PAL  provides  you 
or  your  reviewing  authority  with  an 
adequate  incentive  to  participate  in  the 
PAL  system.  Thus,  in  an  effort  to 
balance  the  need  for  regulatory' 
certainty,  the  administrative  burden, 
and  a  desire  to  align  the  PAL  renewal 


with  the  title  V  permit  renewal,  we 
believe  a  fixed  term  of  10  years,  the 
equivalent  of  two  title  V  effective 
periods  (10  years),  is  most  appropriate. 
You  may  elect  to  renew  your  PAL  after 
10  years,  for  a  subsequent  10-year 
period,  rather  than  allow  the  PAL  to 
expire. 

In  order  to  align  the  PAL  renewal 
process  with  the  title  V  permitting 
process,  we  suggest  that  you  request  that 
the  reviewing  authorities  renew  title  V 
permits  concurrent  with  issuance  of  the 
initial  PAL  permit,  regardless  of  how- 
many  years  are  actually  left  on  your  title 
V  permit. 

9.  Are  PALs  Required  To  Be  Adjusted  at 
the  Time  of  PAL  Renewal' 

In  1996,  we  requested  comment  on 
"why,  how,  and  when  a  PAL  should  be 
lowered  or  increased  without  being 
subject  to  major  NSR."  In  1998.  we 
announced  that  we  were  considering  an 
option  that  required  PALs  to  be  renewed 
to  reflect  new  ciurrent  baseline  actual 
emissions.  We  were  also  considering 
requiring  a  PAL  to  be  adjusted  for 
unused  capacity.  Under  this  approach, 
we  would  adjust  a  PAL  dowrnward 
when  an  emissions  unit  operates  below 
the  capacity  level  that  was  used  to 
establish  the  PAL.  In  our  1998  NOA.  we 
expressed  three  reasons  why  it  might  be 
appropriate  to  require  PALs  to  be 
periodically  adjusted.  First,  we 
expressed  concern  that  the  allowable-to- 
allowable  applicability  system  of  the 
PAL  would  allow  you  to  indefinitely 
retain  the  right  to  pollute  at  an  historical 
level  of  actual  emissions  Second,  we 
were  concerned  that  a  PAL  may  allow 
you  to  retain  unused  emissions  credits 
that  would  otherwise  be  available  for 
economic  growth  in  the  area.  And  third, 
we  were  concerned  that  a  PAL  may 
interfere  with  a  State's  ability  to  plan  for 
attainment  if  your  actual  emissions  to 
the  atmosphere  are  lower  during  a  SIP 
planning  year  than  in  a  subsequent  year. 

Some  commenters  generally  oppose 
any  periodic  reviewing  or  adjustment  of 
a  PAL.  They  believe  that  such  an 
approach  would  limit  operational 
flexibility,  discourage  efficiency 
improvements,  and  create  disincentives 
for  voluntary'  reductions.  However, 
other  commenters  generally  support  an 
approach  that  would  require  a  periodic 
adjustment  to  PALs. 

We  continue  to  have  concerns  with  an 
approach  that  would  allow  a  PAL  to  be 
renewed  without  any  evaluation  of  the 
appropriateness  of  the  current  PAL 
level.  We  believe  such  an  approach 
would  be  contrary  to  the  Act,  and 
contrary  to  the  court's  decision  in 
WEPCOv.  Reilly.  893  F.2d  901.  908  (7th 
Circ.  1990).  hi  WEPCO,  the  court 
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determined  that  one  statutory  purpose 
of  the  NSR  requirements  is  "to  stimulate 
the  advancement  of  pollution  control 
technology,"  and  that  "allowing 
increased  production  (and  pollution) 
through  the  extensive  replacement  of 
deteriorated  generating  system"  writhout 
triggering  NSR  review  would  create 
"vistas  of  indefinite  immunity  from  the 
provisions  of  *   *    *  PSD." 

We  believe  today's  rules  avoid  this 
inappropriate  outcome,  by  requiring  the 
reviewing  authority  to  evaluate  your 
baseline  actual  emissions  at  the  time  of 
PAL  permit  renewal. 

Altnough  we  believe  that  a  periodic 
review  of  the  level  of  the  PAL  may  be 
necessary,  and  that  this  may  result  in  an 
adjustment  in  your  PAL  to  a  level  that 
is  representative  of  your  baseline  actual 
emissions,  we  do  not  believe  that  we 
should  mandate  an  adjustment  to  the 
PAL  based  on  only  one  prescribed 
methodology.  Such  an  approach  could 
lead  to  inappropriate  results,  as 
discussed  below  Instead,  we  believe 
that  our  concerns  can  be  appropriately 
addressed  by  providing  the  States  the 
authority  to  adjust  the  PAL  based  on 
what  is  representative  of  your  baseline 
actual  emissions. 

We  believe  that  some  discretion  in 
determining  what  is  representative  of 
actual  emissions  is  appropriate,  based  in 
part  on  our  experience  with  the  pilot 
projects  previously  mentioned.  In  one 
instance,  a  participant  voluntarily 
agreed  to  reduce  its  actual  emissions  by 
54  percent  in  exchange  for  obtaining  a 
source-wide  emissions  cap.  After 
agreeing  to  this  emissions  reduction,  the 
participant  further  reduced  emissions 
by  increasing  capture  efficiency  and 
incorporating  pollution  prevention 
strategies  into  its  operations. 
Unexpectedly,  the  participant  also 
suffered  an  unusual  economic  downturn 
that  caused  a  decrease  in  the  rate  of 
production  and  a  corresponding 
decrease  in  actual  emissions.  At  the 
time  of  renewal  of  the  source-wide 
emissions  cap,  the  participant's  actual 
emissions  were  10  percent  of  its  actual 
emissions  before  committing  to  the 
emissions  cap.  The  participant  chose 
not  to  renew  its  emissions  caps,  because 
renewal  required  an  automatic 
adjustment  to  its  current  actual 
emissions  level.  Clearly,  such  a  result 
contravenes  the  mutual  benefits 
operating  under  a  PAL  provides,  and 
discourages  you  from  undertaking 
voluntary  reductions.  Accordingly, 
although  today's  final  rules  require  the 
reviewing  authority  to  consider  the  need 
for  adjusting  the  PAL  when  your  current 
baseline  actual  emissions  plus  the 
significant  level  are  less  than  80  percent 
of  your  PAL  level,  it  also  provides  the 


reviewmg  authority  discretion  lu 
consider  a  variety  of  factors  in 
determining  whether  the  PAL  should  be 
adjusted. 

We  are  also  providing  your  reviewing 
authority  discretion  to  take  into  account 
measures  necessary  to  prevent  a 
violation  of  a  NAAQS  or  PSD 
increment,  and  to  prevent  an  adverse 
impact  on  an  AQRV  in  a  Federal  Class 
1  area.  For  example,  although  we  remain 
concerned  that  a  PAL  may  allow  you  to 
retain  unused  emissions  credits  that 
would  otherwise  be  available  for 
economic  growth  in  your  area.  \ve 
believe  that  managing  an  area's 
economic  growth  is  the  primary 
responsibility  of  the  State.  As  such,  the 
State,  through  your  reviewing  authority, 
should  have  discretion  to  manage  the 
growth  increment  for  your  area.  If  your 
State  wishes  to  encourage  economic 
growth,  then  it  may,  at  its  discretion, 
reduce  your  PAL  for  that  reason. 
Conversely,  it  may  decide  that 
encouraging  economic  growth  is  not  a 
priority  for  the  area  and  concurrently 
find  no  other  concerns  that  warrant  a 
downward  adjustment  in  your  PAL. 

After  further  reflection,  we  also 
believe  that  it  is  inappropriate  for  us  to 
mandate  in  all  cases  a  prescribed 
methodology  for  adjusting  PALs  based 
on  our  concern  that  a  PAL  system  may 
interfere  with  a  State's  ability  to  plan  for 
attainment.  We  believe  that  the  concern 
regarding  planning  for  attainment  is  not 
unique  to  a  PAL  system.  Most 
importantly,  nothing  in  this  rule 
reduces  the  State's  discretion  in 
developing  plans  to  attain  and  maintain 
NAAQS.  Under  our  major  NSR 
applicability  system,  you  could  increase 
your  emissions  over  your  historical 
actual  emissions  by  increasing 
utilization  or  hours  of  operation.  If  this 
occurs,  there  may  be  a  discrepancy 
between  the  amount  the  State  carries  in 
the  emissions  inventory  and  the  amount 
that  you  emit  to  the  atmosphere.  States 
should  be  cognizant  of  these  issues  and 
take  appropriate  measures  in  their  SIP 
planning  procedures  to  assure  that 
emissions  from  any  major  stationary 
source,  including  a  PAL  participant,  are 
properly  characterized  in  the  emissions 
inventory 

And  finally,  we  agree  with  industry 
commenters  that  if  we  were  to  mandate 
an  adjustment  because  your  baseline 
actual  emissions  did  not  equal  100 
percent  of  the  PAL  level,  it  would 
encourage  you  to  increase  production 
and  emissions,  and  such  an  outcome 
would  be  counterproductive.  We  have 
accordingly  provided  your  reviewing 
authority  the  ability  to  add  a  reasonable 
operating  margin  to  your  baseline  actual 
emissions  at  the  time  of  renewal.  This 


operating  indrgin  was  discussed 
previously  in  section  II. D. 7  above — 
"Should  a  PAL  include  a  reasonable 
operating  margin?" 

10.  Are  Certain  New  Emissions  Units 
That  Are  Added  Under  a  PAL  Required 
To  Meet  Some  Level  of  Emissions 
Control? 

We  solicited  comments  on  whether 
we  should  require  you  to  control 
emissions  from  new  emissions  units 
that  are  added  under  an  established 
PAL.  Several  commenters  believe  that 
BACT  or  LAER  should  not  be  required 
for  these  emissions  units.  A  few 
commenters  favor  adding  a  requirement 
that  BACT  or  LAER  be  required  on  new 
emissions  units. 

We  believe  that  it  is  unnecessary  to 
mandate  a  specific  control  level  on  new 
emissions  units  that  you  add  under  an 
established  PAL.  After  reviewing  the 
performance  of  a  limited  number  of 
facilities  that  are  participating  in  PAL 
pilot  projects,  we  have  concluded  that 
these  facilities'  desire  to  maintain  a 
large  degree  of  operational  flexibility 
under  a  PAL  system  has  encouraged 
them  to  voluntarily  install  state-of-the- 
art  controls  on  new  emissions  units. 
(See  footnote  26  regarding  our  study, 
■'Evaluation  of  the  Implementation 
Experience  with  Innovative  Air 
Permits.")  We  anticipate  similar  results 
as  we  extend  the  PAL  program  more 
broadly.  Alternatively,  we  believe  that 
you  will  add  emissions  controls  to 
existing  emissions  units  if  this  is  a  more 
cost  effective  approach  to  controlling 
your  emissions.  This  is  precisely  the 
type  of  flexibility  you  should  have  for 
managing  your  total  source-wide 
emissions  under  a  PAL  system. 
Furthermore,  this  cost  effective 
approach  was  contemplated  and 
supported  by  the  statements  of  the  court 
in  Alabama  Power.  The  court  concluded 
that  you  should  be  allowed  to  add  new 
emissions  units  if  the  new  emissions 
from  this  unit  could  be  "set-off  against 
decreases"  from  other  emissions  units  at 
the  major  stationary  source. 
Accordingly,  we  do  not  believe  that  it  is 
necessary  to  mandate  the  installation  of 
emissions  controls  on  new  emissions 
units  if  you  are  able  to  continue  to 
comply  with  your  PAL  even  after 
installing  the  new  emissions  unit.  If  our 
projections  on  this  matter  prove  to  be 
incorrect  in  practice,  we  will  consider 
revising  our  regulations  in  the  future  to 
require  a  specific  control  level  on  new 
and/or  existing  emissions  units. 
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11.  Under  What  Circumstances  Are  You 
Allowed  To  Increase  Your  PAL  and 
How  Are  the  Major  NSR  Requirements 
Applied  To  That  Increase? 

We  proposed  that  whenever  a  PAL  is 
increased  due  to  the  addition  of  a  new 
unit,  or  due  to  a  physical  or  operational 
change  to  an  existing  emissions  unit,  the 
units  associated  with  the  increase 
would  be  reviewed  for  current  BACT  or 
current  LAER,  air  quality  impacts 
modeling,  and  emissions  offsets,  if 
applicable.  We  noted  that  it  may  be 
difficult  for  a  reviewing  authority  to 
determine  which  emissions  units  are 
associated  with  a  physical  change  or 
change  in  method  of  operatifin  when  the 
emissions  increase  is  the  result  of  a 
source-wide  production  increase.  We 
requested  comment  on  five  possible 
ways  to  apply  the  major  NSR 
requirements  when  emissions  increases 
are  not  directly  associated  with  a 
particular  change. 

Commenters  offered  various 
suggestions  for  addressing  emissions 
increases  above  the  PAL.  Several 
commenters  believe  that  major  NSR 
should  only  be  applied  to  the  emissions 
unit  primarily  responsible  for  the 
increase.  Among  the  various 
commenters,  there  are  a  iew  supporters 
for  each  one  of  the  options  we  proposed. 
In  addition,  one  commenter  suggests 
that  we  add  de  minimis  increase  levels: 
another  suggests  that  we  require  offsets 
for  each  increase.  Several  industry 
commenters  believe  that  we  should  not 
apply  major  NSR  when  an  increase 
above  the  PAL  is  solely  due  to  a 
production  increase.  One  commenter 
believes  all  increases  should  be  subject 
to  BACT. 

After  considering  the  comments 
received,  we  agree  with  the  commenters 
who  believe  that  major  NSR  should  only 
be  applied  to  the  emissions  units  (either 
new  or  modifications  of  existing  units) 
primarily  causing  the  increase. 
Accordingly,  in  the  final  regulations,  we 
are  confirming  our  proposed 
requirement  that  only  those  emissions 
units  that  are  part  of  a  PAL  major 
modification  would  be  subject  to  major 

NSR. 

As  discussed  earlier,  we  believe  that 
a  PAL  provides  you  with  an  incentive 
to  control  existing  and  new  emissions 
units  to  maximize  your  operational 
flexibility  under  your  PAL.  We  also 
recognize  that  there  may  be  valid 
economic  reasons  for  requesting  an 
upward  adjustment  in  a  PAL.  We  are. 
however,  concerned  that  if  there  were 
no  restrictions  on  your  ability  to  request 
a  PAL  increase,  you  would  not  have  an 
incentive  to  control  emissions. 
Therefore,  under  today's  final  rules, 


before  the  reviewing  authority  may 
approve  a  mid-term  increase  in  your 
PAL.  vou  must  demonstrate  that  you  are 
unable  to  maintain  emissions  below 
your  current  PAL  even  with  a  good  faith 
effort  to  control  emissions  from  existing 
emissions  units.  To  make  this 
demonstration,  you  must  show  that 
even  if  BACT  equivalent  control 
(adjusted  for  a  current  BACT  level  of 
control  unless  the  emissions  units  are 
currently  subject  to  a  BACT  or  LAER 
requirement  that  has  been  determined 
within  the  preceding  10  years,  in  which 
case  the  assumed  control  level  shall  be 
equal  to  the  emissions  unit's  existing 
BACT  or  L,\ER  control  level)  were  to  be 
applied  to  all  of  your  significant  and 
major  emissions  units,  the  resulting 
emissions  level  will  exceed  yotir  current 
P.^L  when  combined  with  the  emissions 
from  both  your  small  emissions  units 
and  your  new  emissions  unit's 
allowable  emissions. 

12  What  Compliance  Monitoring. 
Reporting.  Recordkeeping,  and  Testing 
(MRKT)  Requirements  Are  Necessary  to 
Ensure  the  Enforceability  of  PALs  as  a 
Practical  Matter? 

The  MRRT  requirements  for  PALs  are 
addressed  below^  Numerous 
commenters,  generally  State  agencies 
and  environmental  groups,  state  that 
adequate  monitoring,  reporting,  and 
recordkeeping  requirements  would  be 
necessary  to  ensure  that  the  PAL  limits 
were  enforceable.  Some  commenters 
hold  that  the  monitoring,  recordkeeping, 
and  reporting  provisions  would  be  too 
burdensome  and  restrictive.  Some 
believe  that  PALs  would  not  be  viable 
because  of  these  requirements. 

Several  commenters  request  that  we 
clarify  the  monitoring  that  is  necessary 
to  show  compliance  with  a  PAL, 
especially  in  relation  to  the  CAM  and 
title  V  programs.  Several  commenters 
prefer  that  the  monitoring  requirements 
be  flexible  and  simple.  These 
commenters  urge  us  not  to  use  CAM. 
require  CEMS,  or  establish  stringent 
protocols.  A  few  commenters  prefer  that 
we  not  define  what  would  be 
enforceable  as  a  practical  matter  for  PAL 
limits.  Others  insisted  that  the  PAL 
limits  must  be  federally  enforceable. 

We  believe  that  the  PAL  must  assure 
that  the  source  maintains  emissions 
below  the  PAL  level  to  assure  that  major 
NSR  does  not  apply.  Therefore,  we  agree 
with  the  commenters  who  stated  that 
adequate  data  collection  requirements 
through  means  such  as  monitoring. 
reporting,  and  recordkeeping 
requirements  are  necessar>'  to  ensure 
that  the  PAL  limits  are  enforceable  as  a 
practical  matter.  In  fact,  we  find  that  not 
only  monitoring,  recordkeeping,  and 


reporting  requirements,  but  also 
emissions  testing  requirements,  for 
emissions  units  subject  to  a  PAL  differ 
from  other  MRRT  in  one  important 
aspect:  actual  unit  emissions  must  be 
measured  to  provide  a  12-month  rolling 
total,  and  compared  against  a  limit. 
Currently,  many  emissions  units  are 
required  only  to  have  MRRT  suitable  for 
initial  or  spot  checks  on  emissions 
concentrations,  not  emissions 
quantification.  Even  emissions  units 
whose  MRRT  meets  the  tide  V 
requirements  in  §§  70.6(a)(3)(i){B)  or 
70.6(c)(1),  including  those  imposed  by 
part  64  (the  CAM  rule),  may  need  to  be 
upgraded  when  those  units  are 
proposed  to  become  subject  to  a  PAL, 
because  the  approved  title  V  MRRT  may 
not  be  able  to  count  emissions  against 
a  cap.  While  we  believe  you  can  obtain 
data  for  emissions  quantification  best 
through  the  use  of  CEMS  or  PEMS.  in 
today's  final  rule  we  are  allowing  you  to 
propose  other  types  of  emissions 
monitoring  quantification  systems, 
depending  upon  such  factors  as  the  size 
category  of  the  emissions  unit  and  its 
margin  of  compliance. 

13.  Is  EPA  Adopting  an  Approach  That 
Allows  Area- Wide  PALs? 

In  1996,  we  proposed  an  option  that 
would  allow  a  State  to  adopt  an  area- 
wide  PAL  approach.  Under  such  an 
approach,  all  major  stationary'  sources 
within  a  given  geographic  area  would 
have  a  PAL.  Our  1996  proposal 
contained  little  detail  on  how  this 
would  be  implemented. 

While  a  few  commenters  support 
area-wide  PALs,  many  more  oppose 
them.  State  agency  commenters 
generally  believe  they  would  need  time 
to  develop  PALs  consistent  with  the 
approaches  provided  in  the  final  NSR 
rule,  as  well  as  to  develop  data 
management  and  compliance  assurance 
approaches  that  would  accommodate 
the  PAL  approach.  Thus,  adding  the 
area-wide  PAL  at  the  same  time  as  the 
source-specific  PAL  may  create  several 
administrative  headaches.  Industry 
commenters  maintain  that  area-wide 
PALs  would  ratchet  down  emissions 
and  reduce  flexibility. 

We  agree  with  the  many  commenters 
who  opposed  an  area-wide  PAL  system, 
believing  that  the  approach  would  be 
complex  and  resource  and  time 
intensive.  We  also  perceived  little 
interest  in  such  an  approach  from  the 
various  stakeholders  with  whom  we 
have  met.  Accordingly,  we  are  not 
including  any  provisions  in  our  final 
rules  to  implement  an  area-wide  PAL 
system.  However,  we  are  not  precluding 
such  a  program  either.  If  a  State 
currently  has  or  wants  to  pursue  an 
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area-wide  PAL  program,  then  it  must 
demonstrate  that  its  program  is 
equivalent  to  or  more  stringent  than  our 
final  rules. 

14.  When  Should  Modeling  or  Other 
Types  of  Ambient  Impact  Assessments 
Be  Required  for  Changes  Occurring 
Under  a  PAL? 

In  our  1996  proposal,  we  requested 
comment  on  when  modeling  or  other  air 
quality  impacts  analysis  is  needed  for 
changes  occurring  under  a  PAL  to 
demonstrate  protection  of  NAAQS, 
increments,  and  AQRVs. 

One  environmental  commenter 
recommends  modeling  or  other  types  of 
ambient  impacts  assessment  whenever  a 
change  in  emissions  occurred  under  the 
PAL.  One  commenter  recommends  that 
FLMs  be  consulted  whenever  changes 
under  the  PAL  are  proposed,  to 
determine  whether  an  impact  analysis 
for  adverse  impact  on  AQRVs  would  be 
necessary.  Several  commenters 
recommend  modeling  whenever  a 
significant  change  occurred,  but  also 
recommend  that  EPA  define  significant 
change  and  how  the  modeling  would  be 
conducted.  A  facility  could  report  the 
modeled  effects  of  a  minor  change  after 
the  change  is  made  (in  a  quarterly,  semi- 
annual, or  perhaps  aimual  modeling 
summary),  while  more  significant 
c:hanges  should  be  modeled  prior  to 
construction.  The  facility  could  be  given 
a  lot  of  responsibility  in  these  cases  and 
then  held  accountable  (that  is.  required 
to  mitigate)  should  an  air  quality 
increment  or  NAAQS  be  exceeded. 
These  commenters  also  recommend  that 
the  impacts  evaluation  should  be 
conducted  at  the  time  the  PAL  is 
ostablished  and  that  the  PAL  should 
clearly  define  what  flexibility  the  source 
IS  allowed  without  further  review  and 
the  types  of  changes  for  which 
additional  review  will  be  required. 
.Some  commenters  generally  believe  that 
the  proposed  regulatory  language 
('onceming  changes  to  PALs  for  air 
(juality  reasons  was  too  vague  and 
broad,  but  only  a  few  of  these 
commenters  directly  oppose  modeling 
for  changes  under  the  PAL.  One 
commenter  states  that  if  many  changes 
were  to  require  ambient  air  quality 
analysis,  the  PAL  approach  would  have 
little  if  any  benefit.  The  commenter 
believes  that  sources  ought  to  discuss 
up  front  with  permit  authorities  which 
t^missions  shifts  might  have 
(  onsequences  that  would  later  require 
.idditional  modeling/monitoring.  If 
i|uestions  existed  about  certain 
amissions  sources  under  a  PAL.  PALs 
could  be  approved  with  conditions 
assuring  that  certain  post-approval 
modeling  analysis  be  submitted. 


In  today's  final  rules,  we  believe  we 
can  rely  on  the  reviewing  authority's 
existing  programs  for  addressing  air 
quality  issues.  Certain  changes  in 
effective  stack  parameters  under  the 
PAL  would  generally  be  covered  by  the 
reviewing  authority's  minor  NSR 
construction  permit  program.  The 
reviewing  authority  would  ordinarily 
request  air  quality  modeling  for  any 
changes  if  it  believes  that  the  changes 
under  the  PAL  may  affect  the  NAAQS 
and  PSD  increments. 

V.  Clean  1  nits 

A.  Introduction 

In  today's  final  rulemaking,  we  are 
promulgating  a  new  type  of 
applicability  test  for  emissions  units 
that  are  designated  as  Clean  Units.  This 
new  applicability  test  will  measure 
whether  an  emissions  increase  occurs, 
based  on  whether  the  physical  change 
or  change  in  the  method  of  operation 
affects  the  Clean  Unit  status  of  the  unit. 
This  new  applicability  test  provides  that 
when  you  meet  emission  limitations 
based  on  installing  state-of-the-art 
emissions  control  technologies  (add-on 
control  technology,  pollution 
prevention  techniques,  or  work 
practices)  that  are  determined  to  be 
BACT  or  LAER.  you  may  make  any 
physical  or  operational  changes  to  the 
Clean  Unit  without  triggering  major 
NSR.  unless  the  change  causes  the  need 
for  a  revision  in  the  emission  limitations 
or  work  practice  requirements  in  the 
permit  for  the  unit  adopted  in 
conjunction  with  BACT,  LAER.  or  Clean 
Unit  determinations,  or  would  alter  any 
physical  or  operational  characteristics 
that  formed  the  basis  for  the  BACT, 
LAER.  or  Clean  Unit  determination  for 
a  particular  unit.  Emissions  units  that 
have  not  been  through  major  NSR  may 
also  qualify  for  the  Clean  Unit 
applicability  test  if  you  demonstrate  that 
their  emission  limitations  based  on  their 
emissions  control  technology  (that  is. 
add-on  control  technology,  pollution 
prevention  technique,  or  work  practice) 
is  comparable  to  BACT  or  LAER  and 
you  demonstrate  that  the  allowable 
emissions  will  not  cause  or  contribute  to 
a  NAAQS  or  PSD  increment  violation, 
or  adversely  impact  an  AQRV  (such  as 
visibility)  that  has  been  identified  for  a 
Federal  Class  I  area  by  an  FLM  and  for 
which  information  is  available  to  the 
general  public.  To  be  comparable  to 
BACT/LAER,  the  controls  must  meet  the 
specific  comparability  test  that  we 
describe  in  section  V:C.3  of  this 
preamble.  That  is,  you  must  show  that 
the  air  pollution  control  technology 
(which  includes  pollution  prevention  or 
work  practices)  is  comparable  to  BACT/ 


LAER  in  one  of  two  ways:  (1)  By 
comparing  your  emissions  unit's  control 
level  to  BACT/LAER  determinations  for 
other  similar  sources  in  the  RACT/ 
BACT/LAER  Clearinghouse  (RBLC);  or 
(2)  by  making  a  case-by-case 
demonstration  that  your  emissions 
control  is  "subsfantiallv  as  effective  "  as 
BACT  or  LAER. 

The  Clean  Unit  applicability  test 
benefits  the  public  and  the  environment 
by  providing  you  with  an  iiucntive  to 
install  state-of-the-art  emissions 
controls,  even  if  you  would  not 
otherwise  be  required  to  control 
emissions  to  this  level.  You  will  benefit 
from  these  final  rules  because  they 
provide  you  with  increased  operational 
flexibility.  Once  you  have  installed 
state-of-the-art  emissions  controls  on  an 
emissions  unit  and  it  is  considered  a 
Clean  Unit,  you  may  make  changes  to 
respond  rapidly  to  market  demands 
without  having  to  obtain  a 
preconstruction  major  NSR  permit. 
Moreover,  vou  and  vnur  reviewing 
authority  will  benefit  from  increased 
administrative  efficiency.  We  believe 
that  once  you  have  installed  state-of-the- 
art  emissions  control,  ah  additional 
major  NSR  review  will  generally  not 
result  in  any  additional  emissions 
controls  for  a  period  of  years  after  the 
original  control  technology 
determination  is  made.  In  such  cases, 
the  major  NSR  permitting  requirements 
impose  a  paperwork  burden  with  little 
to  no  additional  environmental  benefit. 
The  Clean  Unit  applicability  test 
eliminates  this  uxmecessary 
administrative  action. 

B.  Summary  of  1996  Clean  Unit 
Proposal 

In  the  1996  NSR  Reform  package,  we 
proposed  an  innovative  approach  to 
NSR  applicability  called  the  Clean  Unit 
Exclusion.  The  proposed  Clean  Unit 
Exclusion  would  allow  you  to  modify 
qualifying  emissions  units  without 
being  subject  to  the  NSR  permitting 
process  for  a  period  of  10  years,  as  long 
as  your  maximum  hourly  emissions 
rates  would  not  increase.  We  proposed 
that  your  pre-change  hourly  potential 
emissions  rate  must  be  established  at 
any  time  up  to  6  months  prior  to  the 
proposed  activity  or  project. 

We  proposed  three  methods  by  which 
an  emissions  unit  could  qualify  for  the 
Clean  Unit  Exclusion.  One  was  that  the 
emissions  unit  went  through  a  major 
NSR  action  within  the  last  10  years  and 
had  an  enforceable  limit  based  on  BACT 
or  LAER.  The  second  was  if  the 
emissions  unit  was  permitted  under  a 
State  or  local  agency  minor  NSR 
program  within  the  last  10  years  and  the 
minor  NSR  control  technology 
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requirements  were  comparable  to  B.^CT 
or  LAER  As  part  of  this  second  method. 
we  propo-sed  that  .State  and  local 
agencies  would  submit  their  minor  NSR 
programs  for  certification  su  that  case- 
by-case  determinations  for  emissions 
units  permitted  under  a  minor  NSR 
program  would  not  be  necessary   The 
third  method  was  a  case-by-case 
determination  that  an  emission 
limitation  was  comparable  to  BACT  or 
L.'XER  for  that  emissions  unit   For  these 
units,  we  proposed  that  the  Clean  Unit 
Exclusion  would  last  for  5  years.  We 
proposed  that  a  determination  that  a 
limit  was  comparable  to  BACT  or  LAER 
could  be  based  on  one  of  two  methods: 
(1)  the  average  of  the  BACT  or  LAER  for 
equivalent  sources  over  a  recent  period 
of  time  (such  as  3  years);  or  (2)  the  unit's 
control  level  is  within  some  percentage 
(such  as  5  or  10)  of  the  most  recent,  or 
average  of  the  most  recent,  BACT  or 
LAER  levels  for  equivalent  or  similar 
sources. 

In  addition,  we  asked  for  public 
comment  on  whether  Clean  Unit  status 
should  applv  to  emissions  units  with 
limits  based  on  MACT  or  R.'\CT 
Although  we  did  not  propose 
accompanying  regulatory  language,  we 
suggested  that  reviewing  authorities  use 
the  title  V  permitting  process  to 
designate  Clean  Units. 

C.  Final  Regulations  for  Clean  Units 

1.  Summary  of  Final  Action 

Today's  rule  provides  that  your 
emissions  unit  qualifies  as  a  Clean  Unit, 
and  qualifies  to  use  the  Clean  Unit 
applicability  test,  if  it  has  gone  through 
a  ma)or  NSR  permitting  review  and  is 
complying  with  BACT  or  LAER 
Conversely,  if  your  emissions  unit  has 
not  gone  through  a  ma)or  NSR 
permitting  review,  you  do  not 
automaticallv  qualifv  for  Clean  Unit 
status  These  emissions  units  must  first 
go  through  a  SIP-approved  permitting 
process  that  includes  a  process  for 
determining  whether  the  emissions  unit 
meets  the  criteria  to  be  designated  as  a 
Clean  Unit.  This  process  must  include 
public  notice  and  opportunity  for  public 
comment. 

To  obtain  Clean  Unit  status  and 
qualify  for  the  Clean  Unit  applicability 
test  using  a  SIP-approved  permitting 
process,  you  must  pass  a  two-part  test; 
(1)  The  air  pollution  control  technology 
(which  includes  pollution  prevention  or 
work  practices)  must  be  comparable  to 
BACT  or  LAER;  and  (2]  you  must 
demonstrate  that  the  allowable 
emissions  will  not  cause  or  contribute  to 
a  NAAQS  or  PSD  increment  violation, 
or  adversely  impact  an  AQRV  (such  as 
visibility)  that  has  been  identified  for  a 


Federal  Class  I  area  by  an  FLM  and  for 
which  information  is  available  to  the 
general  public.  You  may  make  a 
showing  that  the  air  pollution  control 
technology  ;  which  includes  pollution 
prevention  or  work  practices)  is 
comparable  to  BACT/LAER  in  two 
ways;  (1)  By  comparing  your  emissions 
unit's  control  level  to  BACT/LAER 
determinations  for  similar  sources  in  the 
RBLC;  or  (2)  by  making  a  case-by-case 
demonstration  thai  your  emissions 
control  IS  'substantially  as  effective"  as 
BACT  or  LAEK 

If  your  emissions  unit  automatically 
qualifies  as  a  Clean  Unit  because  it  has 
been  through  major  NSR  permitting,  you 
may  use  the  Clean  Unit  applicability 
test  for  up  to  10  years.  Today's  rules 
allow  you  to  apply  for  Clean  Unit  status 
for  control  technologies  you  have 
installed  in  the  past  if  you  go  through 
a  SIP-approved  permitting  program  that 
authorizes  Clean  Units  and  you  qualify 
as  a  Clean  Unit.  The  Clean  Unit  effective 
period  for  emissions  units  that  must  go 
through  a  SIP-approved  permitting 
process  to  obtain  Clean  Unit  status  is 
consistent  with  the  time  frame  for 
emissions  units  that  automatically 
qualify  as  Clean  Units  That  is.  you  may 
only  use  the  Clean  Unit  applicabilit>' 
test  for  a  period  of  10  years  If  you  meet 
the  requirements  that  we  describe  in 
section  V  C  9  of  this  preamble,  you'may 
re-qualif>  for  Clean  Unit  status.  Upon 
expiration  of  Clean  Unit  status,  the 
Clean  Unit  applicability  test  no  longer 
applies  to  changes  at  the  emissions  unit. 

It  IS  worth  noting  that  in  1996,  we 
proposed  the  provisions  for  Clean  Units 
as  a  "Clean  Unit  Exclusion,"  although 
we  discussed  the  provisions  as  a  new 
applicability  test.  We  received  criticism 
from  at  least  one  commenter  that  our 
characterization  of  the  test  as  an 
exclusion  was  inappropriate  We  agree 
with  this  commenter,  and  have  thus 
renamed  the  test  as  the  Clean  Unit 
applicability  test.  We  believe  that  this 
title  more  appropriately  reflects  that  the 
test  IS  not  whether  vou  are  excluded 
from  review  under  major  NSR,  but 
whether  using  a  more  appropriate 
emissions  test  you  trigger  major  NSR 
review. 

2.  Is  Clean  Unit  Status  Available  in  Both 
Attainment  and  Nonattainment  Areas? 

You  may  obtain  Clean  Unit  status 
regardless  of  whether  you  are  located  in 
an  attainment  area  or  in  a 
nonattainment  area.  Our  proposed  Clean 
Unit  provisions  were  unclear  on  how 
emissions  offsets  and  other 
nonattainment  area  requirements  are 
affected  by  Clean  Unit  status.  We  want 
to  clarify  this  issue.  For  sources  in 
nonattainment  areas  which  went 


through  major  NSR  permitting  while  the 
area  was  nonattairunent  or  which  have 
qualified  for  Clean  Unit  status  showing 
they  are  comparable  to  LAER,  the 
permitted  emissions  level  for  the  Clean 
Unit  must  have  been  offset.  The 
emissions  reductions  resulting  from 
installation  of  the  control  technology 
that  is  the  basis  of  an  emissions  unit's 
status  as  a  Clean  Unit  may  not  be  used 
as  offsets;  however,  emissions 
reductions  below  the  level  that  qualified 
the  unit  as  a  Clean  Unit  may  be  used  as 
offsets  if  they  are  surplus,  quantifiable, 
permanent,  and  federally  enforceable. 
Furthermore,  for  emissions  units  that 
are  designated  as  Clean  Units  and  that 
are  located  in  nonattairunent  areas. 
RACT  and  any  other  requirements  for 
nonattainment  area  soim;es  under  the 
SIP  will  still  apply.  The  only  exception 
to  this  is  that  the  specific  major  NSR 
requirements  related  to  calculating 
emissions  increases  from  a  physical 
change  or  change  in  the  method  of 
operation  for  all  other  existing  sources 
that  we  describe  in  this  preamble  and 
codify  in  today's  rules  are  not 
applicable  to  Clean  Units,  because  the 
Clean  Units  are  subject  to  an  alternative 
major  NSR  applicability  requirement  for 
calculating  emissions  increases  when 
changes  are  made. 

As  we  discuss  in  detail  in  section 
V.C.3  of  this  preamble,  the 
"substantially  as  effective"  test  for 
sources  in  nonattainment  areas  must 
consider  only  LAER  determinations, 
except  that  emissions  units  in 
nonattairunent  areas  that  went  through 
major  NSR  permitting  while  the  area 
was  designated  an  attairunent  area  for 
that  regulated  NSR  pollutant,  and  that 
received  a  permit  based  on  a  qualifying 
air  pollution  control  technology, 
automatically  qualify  as  Clean  Units. 

If  your  emissions  unit  received  Clean 
Unit  status  while  the  unit  was  located 
in  an  attairunent  area  and  the  area's 
attainment  status  subsequently  changes 
to  nonattainment,  your  emissions  unit 
retains  Clean  Unit  status  until 
expiration.  However,  to  re-qualify  as  a 
Clean  Unit  (see  section  V.C.9),  the  unit 
will  have  to  meet  the  requirements  that 
apply  in  nonattainment  areas. 

3.  How  Do  You  Qualify  As  A  Clean 
Unit? 

Any  emissions  unit  permitted  through 
major  NSR  automatically  qualifies  as  a 
Clean  Unit,  provided  the  BACT/LAER 
determination  results  in  some  degree  of 
emissions  control.  (We  discuss  the 
specific  requirements  for  qualifying 
controls  in  section  V.C.4  of  this 
preamble.)  These  units  already  meet 
both  the  control  technology  and  air 
quality  criteria  of  the  CAA  and  the  NSR 
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regulations.  We  believe  that  the 
emission  limitations  (based  on  the 
BACT/LAER  determination)  and  other 
permit  terms  and  conditions  (such  as 
any  limits  on  hours  of  operation,  raw 
materials,  etc..  that  were  used  to 
determine  BACT/LAER)  are  protective 
of  air  qualify.  Although  emissions  units 
that  have  been  through  major  NSR 
automatically  qualify  for  Clean  Unit 
status,  there  are  specific  procedures  for 
e.stablishing  and  maintaining  Clean  Unit 
status.  We  discuss  these  procedures  in 
detail  in  sections  V.C.6  through  9  of  this 
preamble. 

Your  emissions  units  that  have  not 
gone  through  a  major  NSR  permitting 
action  that  resulted  in  a  requirement  to 
comply  with  BACT  or  LAER  may 
qualify  for  Clean  Unit  status  if  they  are 
permitted  under  a  SIP-approved 
permitting  program  that  provides  for 
public  notice  of  the  proposed 
determination  and  opportunity  for 
public  comment.  You  must  pass  a  two- 
part  test  to  obtain  Clean  Unit  status:  (1) 
The  air  pollution  control  technology 
(which  includes  pollution  prevention  or 
work  practices)  must  be  comparable  to 
BACT  or  LAER;  and  (2)  the  allowable 
emissions  will  not  cause  or  contribute  to 
a  NAAQS  or  PSD  increment  violation. 
or  adversely  impact  an  AQRV  (such  as 
visibility)  that  has  been  identified  for  a 
Federal  Class  I  area  by  an  FLM  and  for 
which  information  is  available  to  the 
general  public. 

You  may  show  that  the  air  pollution 
control  technology  (which  includes 
pollution  prevention  or  work  practices) 
is  comparable  to  BACT/LAER  in  one  of 
two  ways:  (1)  By  comparing  your 
emissions  unit's  control  level  to  BACT/ 
LAER  determinations  for  other  similar 
sources  in  the  RBLC;  or  (2)  by  making 
a  case-by-case  demonstration  that  your 
emissions  control  is  "substantially  as 
effective"  as  BACT  or  LAER. 

To  make  a  demonstration  using  the 
first  methodology  in  a  nonattainment 
area,  you  must  compare  your  control 
technology  to  the  best-performing  5 
similar  sources  in  the  RBLC  for  which 
LAER  has  been  determined  within  the 
past  5  years.  If  the  emission  limitation 
that  is  achieved  by  your  control 
technology  is  at  least  as  stringent  as  any 
one  of  the  5  best-performing  units,  and 
the  emissions  unit  also  passes  the  air 
quality  test,  then  the  reviewing 
authority  shall  presume  that  it  qualiPies 
as  a  Clean  Unit.  In  attainment  areas,  you 
must  compare  your  control  technology 
to  all  BACT  and  LAER  decisions  that 
have  been  entered  into  the  RBLC  in  the 
past  5  years,  and  for  which  it  is 
technically  feasible  to  apply  the  BACT 
or  l^ER  control  to  your  emissions  unit 
type.  If  your  control  technology 


achieves  a  level  of  control  that  is  equal 
to  or  better  than  the  average  of  these 
determinations,  and  the  emissions  unit 
also  passes  the  air  quality  test,  then  the 
reviewing  authority  shall  presume  that 
your  emissions  unit  qualifies  as  a  Clean 
Unit. 

After  you  have  submitted  your 
demonstration,  the  reviewing  authority 
will  also  consider  other  BACT/LAER 
determinations  that  are  not  included  in 
the  RBLC  to  determine  whether  the 
proposed  emissions  rate  is  comparable 
to  BACT/LAER,  and  incorporate  this 
information  into  its  determination  as 
appropriate  In  addition,  the  public  will 
have  an  opportunity  to  review  and 
comment  on  the  reviewing  authority's 
decision  to  designate  an  emissions  unit 
as  a  Clean  Unit.  This  approach  ensures 
that  you  are  meeting  an  emissions  level 
comparable  to  that  of  BACT  or  LAER, 
while  providing  you  flexibility  to  use 
the  controls  that  are  best  suited  to  your 
processes. 

We  are  providing  this  first 
methodology  as  a  streamlined 
methodology  for  identifying  Clean 
Units.  Any  unit  that  meets  these 
qualifications  shall  be  presumed  to  be  a 
Clean  Unit.  Conversely,  the  opposite  is 
not  true.  The  reviewing  authority  shall 
not  presume  that  a  unit  that  does  not 
meet  the  test  is  not  a  Clean  Unit.  The 
quality  and  number  of  determinations  in 
the  RBLC  vary  by  different  type  of 
sources.  The  RBLC  may  not  alwavs 
identify  all  the  types  of  control 
technology  strategies  that  should  qualify 
an  emissions  unit  as  a  Clean  Unit,  or  it 
may  not  provide  a  representative  sample 
for  making  an  appropriate 
determination.  Therefore,  even  if  you 
are  unable  to  demonstrate  that  your 
emissions  unit  is  a  Clean  Unit  using  this 
methodology,  your  reviewing  authority 
shall  not  allow  this  outcome  to 
prejudice  its  decision-making. 

Accordingly,  we  are  providing  a 
second  option  for  determining  whether 
you  qualify  as  a  Clean  Unit.  If  your 
emissions  unit  does  not  meet  the 
emission  limitation  determined  from  the 
analysis  of  the  RBLC  described  above 
(as  appropriate  for  the  area  in  which  it 
is  located),  or  if  there  is  insufficient 
information  in  the  RBLC  to  conduct  the 
analysis,  then  you  may  still  show,  on  a 
case-by-case  basis,  that  your  emissions 
unit  will  achieve  a  level  of  control  that 
is  "substantially  as  effective"  as  BACT 
or  LAER,  depending  whether  your 
emissions  unit  is  in  an  attainment  area 
or  a  nonattainment  area.  In  an 
attainment  area,  your  emissions  unit 
must  achieve  a  level  of  control  that  is 
"substantially  as  effective"  as  BACT  In 
a  nonattamment  area,  your  emissions 
unit  must  achieve  a  level  of  control  that 


is  "substantially  as  effective"  as  LAER. 
The  reviewing  authority  will  make  a 
decision  on  whether  a  particular  air 
pollution  control  technology  (which 
includes  pollution  prevention  or  work 
practices)  is  "substantially  as  effective" 
as  the  BACT/LAER  technology  for  a 
specific  source  on  a  case-by-case  basis. 

We  are  not  promulgating  specific 
requirements  or  performance  criteria  for 
satisfying  the  "substantially  as 
effective"  test,  because  we  believe 
reviewing  authorities  are  in  the  best 
position  to  determine  whether  in  fact  a 
particular  air  pollution  control 
technology  (which  includes  pollution 
prevention  or  work  practices)  is 
"substantially  as  effective"  as  the 
BACT/LAER  technology  for  a  specific 
source.  The  case-by-case  determinations 
must  meet  the  same  air  quality  test  as 
those  units  going  through  a  BACT/LAER 
determination.  Moreover,  the  public  has 
opportunity  for  public  review  and 
comment  on  the  "substantially  as 
effective"  decision.  With  these 
safeguards,  we  believe  the 
"substantially  as  effective"  test  will 
ensure  determinations  that  meet  both 
the  control  technology  and  air  quality 
tests,  as  well  as  allow  sources  to 
implement  the  controls  that  are  best 
suited  to  their  individual  processes. 

Under  the  second  part  of  the  test  to 
determine  whether  your  unit  qualifies 
for  Clean  Unit  status,  you  must 
demonstrate  that  the  allowable 
emissions  will  not  cause  or  contribute  to 
a  NAAQS  or  PSD  increment  violation, 
or  adversely  impact  an  AQRV  (such  as 
visibility)  that  has  been  identified  for  a 
Federal  Class  I  area  by  an  FLM  and  for 
which  information  is  available  to  the 
general  public.  If  your  emissions  unit 
has  already  been  permitted  under  minor 
NSR  or  another  SIP-approved  permitting 
program,  you  may  have  already  satisfied 
the  second  part  of  this  test.  If  not, 
consistent  with  the  requirements  in 
sections  165(a)(3)  and  173(a)  of  the 
CAA,  you  will  be  required  to  show  that 
the  allowable  emissions  will  not  cause 
or  contribute  to  a  NAAQS  or  PSD 
increment  violation,  or  adversely  impact 
an  AQRV  (such  as  visibility)  that  has 
been  identified  for  a  Federal  Class  I  area 
by  an  FLM  and  for  which  information 
is  available  to  the  general  public.  For 
areas  that  do  not  already  attain  the 
NAAQS,  the  source  would  be  required 
to  show  that  the  emissions  for  the  unit 
have  b€>en  previously  offset. 

4.  Can  an  Emissions  Unit  That  Applies 
No  Emissions  Control  Technology 
Qualify  as  a  Clean  Unit? 

In  most  cases,  BACT/LAER  will  result 
in  significant  emissions  decreases  (such 
as  90  percent  control  for  many  VOC 
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coating  sources). ^^  In  some 

circumstances,  however,  the  outcome  of 
a  reviewing  authority's  BACT  or  LAER 
deterrninatKjn  may  result  in  an  emission 
limitation  that  you  will  meet  without 
using  a  control  technology  (add-on 
control,  pollution  prevention  technique, 
or  work  practice)  Under  today's  rules, 
you  will  not  quaUf\  as  a  Clean  Unit  in 
such  circumstances.  More  specifically, 
today's  rules  also  require  you  to  make 
an  investment  to  qualify  initially  as  a 
Clean  Unit.  An  investment  includes  any 
cost  which  would  ordinarily  qualif>'  as 
a  capital  expense  under  the  Internal 
Revenue  Service's  filing  guidelines 
whether  or  not  you  actually  choose  to 
capitalize  that  cost.  An  investment  also 
includes  any  cost  you  incur  to  change 
your  emissions  unit  or  process  to 
implement  a  pollution  prevention 
approach,  including  research  expenses, 
or  costs  to  retool  or  reformulate  your 
emissions  unit  or  process  to 
accommodate  an  add-on  control, 
pollution  prevention  approach,  or  work 
practice. 

5  When  Do  the  Major  NSR 
Requirements  Apply  to  Clean  Units? 

Once  an  emissions  unit  qualifies  as  a 
Clean  Unit,  it  is  subject  to  an  alternative 
major  NSR  applicability  test  for 
calculating  emissions  increases  for 
subsequent  changes  .^.s  we  discussed  in 
section  II  of  this  preamble,  we  have 
codified  our  longstanding  policy  (for 
emissions  units  that  are  not  Clean  Units) 
that  a  major  modification  occurs  if  both 
of  the  following  result  from  the 
modification:  (1)  A  significant  emissions 
increase  following  the  physical  or 
operational  change;  and  (2)  a  significant 
net  emissions  increase  from  the  major 
stationary  source.  The  major  NSR 
applicability  test  for  Clean  Units  is  a 
different  process. 

For  Clean  Units,  you  must  first 
determine  whether  a  project  causes  the 
need  to  chang^  the  emission  limitations 
or  work  practice  requirements  in  the 
permit  which  were  established  in 
conjunction  with  BACT,  LAER.  or  Clean 
Unit  determinations  and  any  physical  or 
operational  characteristics  that  formed 
the  basis  for  the  BACT,  LAER,  or  Clean 
Unit  determination  for  a  particular  unit. 
If  it  does,  you  lose  Clean  Unit  status. 


"  It  is  possible  that  a  BACT/LAER  analysis  will 
not  always  result  in  the  requirement  of  add-on 
controls  at  a  source.  In  some  situations,  a  reviewing 
authority  may  appropriately  determine  that  the 
control  technology  tiiat  best  represents  BACT/LAER 
is  a  work  practice,  or  a  combination  of  work 
practices  and  add-on  controls.  As  a  result,  a 
requirement  to  use  work  practices,  or  a  combination 
of  add-on  controls  and  work  practices,  as  an 
emissions  control  technology,  could  qualify  an 
emissions  unit  for  Clean  Unit  status,  provided  it 
meets  the  criteria  established. 


and  the  project  is  subject  to  the 

applicability  requirements  as  if  the 
emissions  unit  were  never  a  (Uean  Unit. 
If  the  proiect  does  not  cause  the  need  to 
change  the  emission  limitations  or  work 
practice  requirements  in  the  permit 
which  were  established  in  conjunction 
with  BACT,  LAER.  or  Clean  Unit 
determinations  and  any  physical  or 
operational  characteristics  that  formed 
the  basis  for  the  BACT,  L.\ER,  or  Clean 
Unit  determination  for  a  particular  unit. 
then  you  maintain  Clean  Unit  status, 
and  no  emissions  increase  is  deemed  to 
occur  from  the  pro)ect  for  the  purposes 
of  major  NSR,  Once  you  have  lost  Clean 
Unit  status,  you  can  only  re-qualify  for 
Clean  Unit  status  by  going  through  the 
process  that  we  describe  in  section 
V,C.9  of  this  preamble. 

6.  Can  You  Get  Clean  Unit  Status  for 
Controls  That  Have  .already  Been 
Installed' 

As  discussed  in  section  V.C.3, 
emissions  units  that  have  been  through 
major  NSR  permitting  automatically 
qualif>-  for  Clean  Unit  status  This 
includes  those  emissions  units  that 
went  through  ma)or  NSR  before 
promulgation  of  today's  final  rules.  If  an 
emissions  unit  automaticaliy  qualifies 
for  Clean  Unit  status  because  it  went 
through  major  NSR.  its  Clean  Unit  status 
is  based  on  the  BACT  LAER  controls 
that  went  into  servid'  as  a  result  of  the 
major  NSR  review  That  is.  Clean  Unit 
status  is  based  on  the  BACT/LAER 
controls  regardless  of  whether  the  actual 
process  for  designating  Clean  Unit 
status  through  title  V  occurs  at  some 
time  after  the  controls  went  into  service. 
However,  Clean  L'nit  status,  and  the 
ability  to  use  the  applicability  process 
for  Clean  Units,  does  not  begin  until  the 
Clean  Unit  effective  date.  We  discuss 
the  specific  procedures  for  when  Clean 
Unit  status  starts,  when  it  ends,  and 
how  it  is  designated  in  sections  V,C.7 

through  9. 

For  emissions  units  that  have  not 
been  through  major  NSR,  our  rules 
allow  your  reviewing  authority  to 
provide  you  with  Clean  Unit  status  for 
emissioris  control  that  you  have  already 
installed  and  operated  However,  our 
final  rules  also  limit  the  time  frame 
under  which  your  reviewing  authority  is 
allow^ed  to  make  such  determinations 
for  Clean  Unit  status  that  is  granted 
through  a  SIP-approved  permitting 
process  other  than  major  NSR.  Your 
reviewing  authority  will  only  be  able  to 
grant  Clean  Unit  status  for  previously 
installed  emissions  controls  if  they  were 
installed  before  the  effective  date  of  the 
program  in  your  area.  If  the  emissions 
unit's  control  technology  is  installed  on 
or  after  the  date  that  provisions  for  the 


Clean  Unit  applicability  test  are 
effective  in  your  area,  you  must  apply 
for  Clean  Unit  status  from  your 
reviewing  authority  at  the  time  the 
control  technology  is  installed  As  for 
emissions  units  that  went  through  major 
NSR  review,  Clean  Unit  status  for 
emissions  units  permitted  through  SIP- 
approved  programs  other  than  major 
NSR  does  not  begin  until  the  Clean  Unit 
effective  date. 

If  you  are  applying  for  retroactive 
Clean  Unit  status,  today's  final  rules 
allow  your  reviewing  authority  to 
compare  your  emissions  control  level  to 
the  BACT  or  LAER  level  that  would 
have  applied  at  the  time  you  began 
construction  of  your  emissions  unit. 
However,  in  some  cases,  such  a 
comparability  analysis  may  be  difficult 
for  you  to  demonstrate  because  of  lack 
of  sufficient  information  from  which 
your  reviewing  authority  can  make  a 
reasoned  determination  If  this  is  the 
case,  then  you  will  have  to  demonstrate 
that  your  emissions  controls  are 
comparable  to  a  BACT  or  LAER  limit 
from  a  subsequent  or  current  date. 

7.  When  Can  I  Begin  To  Use  the  Clean 
Unit  Test? 

The  exact  effective  date  depends  on 
the  circumstances  of  the  individual 
emissions  unit,  as  explained  further 
below.  As  a  general  principle,  however, 
the  effective  date  for  Clean  Unit  status 
can  never  be  before  the  Clean  Unit 
provision  becomes  effective  in  the 
relevant  jurisdiction. 

For  emissions  units  that  automatically 
qualify  for  their  original  Clean  Unit 
status  because  they  have  been  through 
major  NSR  review,  and  for  uixits  that  re- 
qualify  for  Clean  Unit  status  (see  section 
V.C,9)  by  going  through  major  NSR 
review  and  implementing  new  control 
technology  to  meet  current-day  BACT/ 
LAER,  the  effective  date  is  the  date  the 
emissions  unit's  air  pollution  control 
technology  is  placed  into  service,  or  3 
years  after  the  issuance  date  of  the  major 
NSR  permit,  whichever  is  earlier. 
However,  the  effective  date  can  be  no 
sooner  than  the  date  that  provisions  for 
the  Clean  Unit  applicability  test  are 
approved  by  the  Administrator  for 
incorporation  into  the  SIP  and  become 
effective  for  the  State  in  which  the  unit 
is  located.  That  is,  if  the  source  had  a 
major  NSR  permit  and  began  operating 
before  the  Clean  Unit  provision  becomes 
effective  in  the  relevant  jurisdiction,  the 
effective  date  is  the  date  the  State  or 
local  agency  begins  authorizing  Clean 
Unit  status.  As  we  noted  earlier,  if  the 
emissions  unit  previously  went  through 
major  NSR,  it  automaticaJly  qualifies  as 
a  Clean  Unit.  The  original  Clean  Unit 
status  would  be  based  on  the  controls 
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that  were  installed  to  meet  major  NSR. 
An  additional  investment  at  the  time  the 
original  Clean  Unit  status  becomes 
effective  is  not  required. 

For  emissions  units  that  re-qualify  for 
Clean  Unit  status  (see  section  V.C.9)  by 
going  through  major  NSR  using  an 
existing  control  technology  that 
continues  to  meet  current-day  BACT/ 
LAER,  the  effective  date  is  the  date  the 
new  major  NSR  permit  is  issued. 

If  you  obtain  Clean  Unit  status  from 
your  State  or  local  reviewing  authority 
using  a  SIP-approved  permitting  process 
other  than  major  NSR,  the  Clean  Unit 
effective  date  is  the  later  of  the 
following  dates:  (1)  The  date  that  the 
State  or  local  agency  permit  that 
designates  the  emissions  unit  as  a  Clean 
Unit  is  issued;  and  (2)  the  date  that  the 
omissions  unit's  air  pollution  control 
measures  went  into  service.  That  is.  if 
the  controls  went  into  service  before  the 
issuance  date  of  the  State  or  local 
agency  permit  that  designates  the  unit 
as  a  Clean  Unit,  the  Clean  Unit  effective 
date  is  the  date  that  the  permit  is  issued. 
As  with  units  that  have  been  through 
major  NSR,  additional  investment  is  not 
required  for  the  limited  cases  where 
there  is  a  retroactive  designation.  If  the 
issuance  date  of  the  State  or  local 
agency  permit  that  designates  the 
emissions  unit  as  a  Clean  Unit  is  before 
the  date  the  controls  went  into  service 
(as  would  likely  be  the  case  for  a  uniJ 
that  is  new  or  modified  after  the  State 
or  local  agency  bK?gins  to  authorize 
Clean  Unit  status),  then  the  effective 
date  of  Clean  Unit  status  is  the  date  the 
controls  went  into  service. 

8.  How  Long  Does  Clean  Unit  Status 
Ust? 

In  most  cases,  you  may  use  the  Clean 
Unit  applicability  test  for  a  period  of  10 
years."  As  a  general  principle,  the 
Clean  Unit  expiration  date  can  never  be 
later  than  the  date  that  is  10  years  after 
the  controls  are  brought  into  service. 

For  emissions  units  that  automatically 
qualify  for  their  original  Clean  Unit 
status  because  they  have  been  through 
major  NSR  review,  and  for  units  that  re- 
qualify  for  Clean  Unit  status  (see  section 
V.C.9)  by  going  through  major  NSR 
review  and  implementing  new  control 
technology  to  meet  current-day  BACT/ 
LAER.  Clean  Unit  status  expires  10 
years  after  the  effective  date,  or  the  date 
the  equipment  went  into  service. 


"As  distuss(Hl  in  sitction  IM.E  of  lud<iy's 
prftamhit!.  w«  Iwlitivo  llitil  15  ycuirfi  rnprcfionts  a 
rttHMinnhlu  lime  pMriuil  for  il<isi)(i)fllin|;  a  dwnn  I  'nil 
However,  wm  proposmi  und  l(«)k  Liiminnnt  on  h  10- 
Vfior  p«ri(Hl;  Ihi-refore.  we  art!  finalizinK  loilav's  rule 
witfi  a  10-voar  diiralion.  In  a  st-parati)  Fadwal 
ReuMvr  noticn  wt'  will  be  proposing  la  c:hang«  Ihiii 
<liiratioii  lo  IS  years. 


whichever  is  earlier.  However,  Clean 
Unit  status  expires  sooner  if,  at  any 
time,  the  owner  or  operator  fails  to 
comply  with  the  provisions  for 
maintaining  Clean  Unit  status  that  are 
included  in  the  final  rules. 

For  emissions  units  that  re-qualify  for 
Clean  Unit  status  (see  section  V.C.9)  by 
going  through  major  NSR  using  an 
existing  control  technology  that 
continues  to  meet  current-day  BACT/ 
LAER.  Clean  Unit  status  expires  10 
years  after  the  effective  date.  However, 
as  noted  above,  Clean  Unit  status 
expires  sooner  if,  at  any  time,  the  owner 
or  operator  fails  to  comply  with  the 
provisions  for  maintaining  Clean  Unit 
status  that  are  included  in  the  final 
rules. 

The  expiration  date  for  Clean  Units 
that  have  not  been  through  major  NSR 
permitting  depends  on  whether  the 
owner  or  operator  qualifies  for  Clean 
Unit  status  based  on  current 
BACT/LAER.  or  on  BACT/LAER  at  the 
time  the  control  technology  was 
installed.  If  the  owner  or  operator  of  a 
previously  installed  unit  demonstrates 
that  the  emission  limitation  achieved  by 
the  emissions  unit's  control  technology 
is  comparable  to  the  BACT/LAER 
requirements  that  applied  at  the  time 
the  control  technology  was  installed, 
then  Clean  Unit  status  expires  10  years 
from  the  date  that  the  control 
technology  was  installed.  For  all  other 
emissions  units  (that  is,  previously 
installed  units  that  are  demonstrated  to 
be  comparable  to  current  BACT/LAER. 
new  units,  and  units  that  re-qualify  as 
Clean  Units).  Clean  Unit  status  expires 
10  years  from  the  effective  date  of  the 
Clean  Unit  status.  In  addition,  for  all 
emissions  units.  Clean  Unit  status 
expires  any  time  the  owner  or  operator 
fails  to  comply  with  the  provisions  for 
maintaining  Clean  Unit  status  that  are 
included  in  the  final  rules. 

When  your  Clean  Unit  status  expires, 
you  are  subject  to  the  major  NSR 
applicability  test  as  if  your  emissions 
unit  is  not  a  Clean  Unit.  The  permitted 
omissions  levels  established  for  the 
Clean  Unit  do  not  expire. 

9.  Can  I  Re-qualifv  for  Clean  Unit 
Status? 

You  may  re-qualif\'  for  Clean  Unit 
status  after  the  status  has  expired  or  you 
have  otherwise  lost  Clean  Unit  status,  if 
you  meet  the  conditions  in  our  final 
regulations.  As  we  stated  before,  we 
believe  that  once  you  have  installed 
state-of-the-art  emissions  control,  an 
additional  major  NSR  review  will 
generally  not  result  in  any  additional 
emissions  controls  for  a  period  of  years 
after  the  original  control  technology 
determination  is  made.  Also,  the  period 


for  which  any  spuLiliL  air  pollution 
control  technology  (which  includes 
pollution  prevention  or  work  practices) 
will  continue  to  achieve  the  same  level 
of  control  depends  on  many  factors.  As 
a  practical  matter,  we  have  established 
a  single  time  frame  of  10  years  for  Clean 
Unit  status,  to  provide  simplicity  in  our 
final  rules.  However,  for  reasons  we 
discuss  in  detail  in  section  V.E.I  of  this 
preamble,  we  determined  that  a 
reasonable  average  equipment  life  for  a 
control  technology  is  generally  longer 
than  10  years.  Certainly  we  want  to 
encourage  source  owner/operators  to 
install  and  maintain  state-of-the-art 
control.  We  believe  this  is  more  likely 
when  you  can  be  assured  that  you  can 
retain  Clean  Unit  status  for  the  useful 
life  of  the  equipment,  as  long  as  air 
quality  continues  to  be  assured.  The 
useful  life  of  the  equipment  may  extend 
beyond  the  original  Clean  Unit 
expiration  date.  Therefore,  we  are 
promulgating  final  regulations  that 
allow  you  to  apply  to  re-qualify  for 
Clean  Unit  status. 

To  re-qualify  for  Clean  Unit  status, 
you  would  generally  follow  the  same 
process  that  you  used  in  first  qualifying 
for  Clean  Unit  status.  However,  we  will 
not  necessarily  require  you  to  meet  an 
additional  investment  test  to  re-qualify 
for  Clean  Unit  status  for  the  same 
controls.  That  is,  unless  the  controls 
used  to  establish  Clean  Unit  status  are 
no  longer  BACT/LAER  or  comparable, 
there  will  be  no  requirement  for  an 
investment  to  re-qualify  for  Clean  Unit 
status. 

You  may  re-qualify  for  Clean  Unit 
status  either  by  going  through  major 
NSR  or  by  going  through  the  alternative 
Clean  Unit  Test  that  we  described  in 
section  V.C.3  of  this  preamble:  (1)  The 
air  pollution  control  technology  (which 
includes  pollution  prevention  or  work 
practices)  must  be  comparable  to  BACT 
or  LAER:  and  (2)  the  allowable 
emissions  will  not  cause  or  contribute  to 
a  NAAQS  or  PSD  increment  violation, 
or  adversely  impact  an  AQRV  (such  as 
visibility)  that  has  been  identified  for  a 
Federal  Class  I  area  by  an  FLM  and  for 
which  information  is  available  to  the 
general  public.  Regardless  of  which 
process  you  used  to  establish  Clean  Unit 
status  initially,  you  may  choose  to  re- 
qualify  for  Clean  Unit  status  by  going 
through  major  NSR  or  by  going  through 
the  alternative  two-part  test. 

Once  you  have  suomilted  an 
application  to  re-qualify  for  Clean  Unit 
status,  the  reviewing  authority  will 
make  a  determination  concerning 
current  BACT/LAER  or  comparable 
control  technology.  For  example, 
suppose  you  had  Clean  Unit  status  for 
an  emissions  unit  for  which  the  controls 
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went  into  service  June  1,  1996,  the 
permit  application  for  Clean  Unit  re- 
qualification  was  submitted  December 
1,  2004,  and  the  Clean  Unit  status 
'expires  June  1,  2006.  In  cases  where  the 
controls  you  installed  in  1996  are  still 
BACT/LAER  or  comparable  when  the 
reviewing  authontv  makes  the 
determination  following  your 
application  submittal  in  2004,  the 
emissions  unit  can  re-quaiif\-  for  Clean 
Unit  status  based  on  the  controls 
installed  in  1996  if  your  emi.ssions  unit 
still  meets  all  of  the  criteria  for  Clean 
Unit  status.  That  is.  in  addition  to  the 
control  technology  review .  the 
emissions  unit  must  go  through  an  air 
quality  review  and  public  participation 

A  safeguard  related  to  Clean  I'nit 
controls  is  that  for  re-qualifying  for 
Clean  Unit  status  when  the  emissions 
unit  is  located  in  a  nonattainment  area, 
the  control  determination  must  be  LAER 
or  comparable  to  LAER.  If  you 
previously  received  Clean  Init  status 
based  on  the  BACT  level  of  control 
while  the  source  was  located  in  an 
attainment  area  and  the  attainment  area 
becomes  a  nonattainment  area  by  the 
time  your  Clean  I'nit  status  expires,  the 
Clean  Unit  status  for  re-qualification 
must  be  based  on  controls  that  are  LAER 
or  e;()mparable  to  LAER. 

The  air  quality  analysis  ior  c:iean  Unit 
re-qualifications  will  be  that  of  the  path 
that  you  have  chosen'major  NSR,  or 
comparable.  As  we  discuss  in  detail  in 
section  V.C.3  of  this  preamble,  for 
emissions  units  qualifying  for  Clean 
Unit  status  through  the  comparable  test, 
you  must  show  that  the  allowable 
emissions  will  not  cause  or  contribute  to 
a  NAAQS  or  PSD  increment  violation, 
or  adversely  impact  an  AQRV  (such  as 
visibility)  that  has  been  identified  for  a 
-  Federal  Class  I  area  by  an  FLM  and  for 
which  information  is  available  to  the 
general  public. 

We  believe  that  the  control 
technology  determination,  air  quality 
review,  and  public  participation 
requirements  of  the  Clean  L'nit  re- 
qualification  process  will  ensure  that 
Clean  Units  will  continue  to  protect  air 
quality  throughout  the  10-year  re- 
qualification  period.  Moreover,  any 
offset  or  mitigation  requirements  as  a 
result  of  a  previous  major  NSR 
determination  will  remain  in  force. 
We  expect  that  in  many  cases  the 
controls  used  to  initially  establish  Clean 
Unit  status  will  still  be  operating 
efficiently  and  the  Clean  Unit  status  can 
be  reestablished  for  an  additional  10 
years  based  on  those  controls.  Suppose, 
however,  you  submitted  an  application 
to  re-qualify  for  Clean  Unit  status  and 
the  reviewing  authority  determines  that 
yoiir  existing  controls  do  not  meet  the 


level  of  current  BACT/LAER  or 
comparable  controls.  In  this  case,  you 
must  install  new  or  upgraded  controls  to 
re-qualif>  for  Clean  Unit  status.  You 
must  go  through  the  control  technology 
determination,  air  quality  review,  and 
public  participation  requirements  of  the 
Clean  Unit  re-qualification  process  as 
described  above. 

10.  What  Terms  and  Conditions  Must 
the  Permit  for  my  Clean  Unit  Contain? 

Major  NSR  permits  contain  the 
emission  limitations  based  on  BACT/ 
LAER.  other  permit  terms  and 
conditions  that  the  reviewing  authority 
identifies  as  representative  of  BACT/ 
LAER  (such  as  limits  on  hours  of 
operation),  and  monitoring, 
recordkeeping  and  reporting 
requirements  for  the  emissions  unit.  If 
you  are  qualif\ing  for  Clean  Unit  status 
through  the  major  NSR  review,  your 
major  NSR  permit  will  have  such  terms 
and  conditions  Likewise,  any  permit 
under  a  SIP-approved  permitting 
process  other  than  major  NSR  that 
designates  an  emissions  unit  as  a  Clean 
Unit  must  specif\-  !  1   The  source- 
specific  allowable  permit  emission 
limitations,  the  exceedance  of  which,  in 
combination  with  a  significant  net 
emissions  increase,  will  trigger  major 
NSR  review;  (2)  other  permit  terms  and 
conditions  that  the  reviewing  authority 
identifies  as  representative  or 
comparable  to  BACT/LAER  for  your 
control  technology  (such  as  limits  on 
operating  parameters,  etc.);  (3)  any 
conditions  used  as  the  basis  for  the 
control  technology  determinations 
(hours  of  operation,  limits  on  raw 
materials,  etc  );  and  (4)  the  monitoring, 
recordkeeping,  and  reporting 
requirements  necessary  to  demonstrate 
that  a  "clean"  level  of  emissions  control 
is  being  achieved.  Additional 
monitoring,  recordkeeping,  and 
reporting  may  be  required  to  assure 
compliance  under  §§  70, 6(a)(3)  or 
70, 6(c)(1)  (that  is,  to  assure  compliance 
under  title  V). 

The  State  and  local  agency  permits 
establishing  Clean  Unit  status  must 
contain  a  statement  designating  the 
emissions  unit  as  a  Clean  Unit.  The 
State  or  local  agency  permit  must  also 
include  general  terms  and  conditions 
indicating  the  Clean  Unit  effective  date 
and  expiration  date.  Suppose  the  State 
or  local  agency  permit  has  an  effective 
date  of  May  5.'  2006.  and  the  controls 
will  be  installed  after  this  date.  The  SIF 
permit  would  state  that  the  effective 
date  of  the  Clean  Unit  status  is  the  date 
the  controls  go  into  service.  The  permit 
would  also  state  that  Clean  Unit  status 
■  will  expire  no  later  than  May  5,  2016. 


Your  title  V  permit  must  include  the 
Clean  Unit  status,  as  well  as  the 
effective  and  expiration  dates  of  the 
Clean  Unit  status.  Your  title  V  permit 
must  also  include:  the  emission 
limitation(s)  that  reflect  BACT/LAER  or 
comparable  control:  other  permit  terms 
and  conditions  that  the  reviewing 
authority  has  determined  represent 
BACT/LAER  or  comparable  control 
(such  as  limits  on  hours  of  operation) 
and  that  ensure  that  air  quality  is 
protected;  and  the  monitoring, 
recordkeeping,  and  reporting 
requirements  necessar\'  to  demonstrate 
that  a  "clesm"  level  of  emissions  control 
is  being  achieved. 

11.  How  Will  my  Clean  Unit  Status  be 
Incorporated  Into  my  Title  V  Permit? 

Clean  Unit  status  and  other  permit 
terms  and  conditions  must  be 
incorporated  into  the  major  stationary 
source's  title  V  permit  in  accordance 
with  the  provisions  of  the  applicable 
title  V  permit  program  under  part  70  or 
part  71 ,  but  no  later  than  when  the  title 
V  permit  is  renewed. 

The  title  V'  permit  must  also  contain 
the  specific  dates  on  which  your  Clean 
Unit  status  is  effective  and  on  which  it 
expires.  We  are  aware  that  the  specific 
Clean  Unit  effective  and  expiration 
dates  will  frequently  not  be  determined 
at  the  time  that  Clean  Unit  status  is 
established.  Therefore,  the  initial  title  V 
permit  action  that  incorporates  Clean 
Unit  status  and  other  permit  terms  and 
conditions  may  need  to  state  the  Clean 
Unit  effective  and  expiration  dates  in 
general  tertns.  For  example,  for  units 
that  have  been  through  major  NSR,  the 
initial  title  V  permit  might  state  that  the 
expiration  date  is  the  earlier  of  the 
following  dates:  the  date  10  years  after 
(1)  the  Clean  Unit's  effective  date,  or  (2) 
the  date  the  equipment  went  into 
service.  The  permit  does  not  have  to  ^ 
include  the  specific  Clean  Unit  effective 
and  expiration  dates  where  they  cannot 
be  determined  at  the  time  of  initial 
incorporation,  such  as  would  be  the 
case  when  the  Clean  Unit  has  yet  to  be 
constructed.  Furthermore,  in  these 
instances,  we  are  not  requiring  that  the 
title  V  permit  be  modified  to  incorporate 
the  specific  Clean  Unit  effective  and 
expiration  dates  until  the  next  permit 
renewal,  reopening,  or  modification 
after  such  dates  are  known. 

As  soon  as  the  specific  Clean  Unit 
effective  and  expiration  dates  are 
knovkTi,  the  source  must  report  them  to 
the  reviewing  authority.  The  specific 
Clean  Unit  effective  and  expiration 
dates  must  then  be  incorporated  into  the 
title  V  permit  at  the  first  opportunity, 
such  as  a  modification,  revision, 
reopening,  or  renewal  of  the  title  V 
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permit  for  any  reason,  whichever  comes 
Hrst.  but  in  no  case  later  than  the  next 
renewal.  However,  it  is  not  necessary  to 
amend  the  SlP-appnived  permit  to 
incorporate  the  sptKzific  Clean  Unit 
effective  and  expiration  dates,  as  long  as 
these  dates  are  incorporated  into  the 
title  V  permit  at  the  next  renewal.  If  you 
wish  to  incorporate  the  Clean  Unit 
effective  and  expiration  dates  into  the 
SIP  permit,  a  title  V  modification  would 
be  required. 

While  the  title  V  permit  contains  the 
Clean  Unit  permit  terms  and  conditions, 
we  want  to  emphasize  that  any  changes 
to  Clean  Unit  permit  terms  and 
conditions  (other  than  incorporating  the 
specific  Clean  Unit  effective  and 
expiration  dates)  must  first  be  made 
through  a  SIP-approved  permitting 
process  that  provides  for  public  review 
and  opportunity  for  comment.  Any  such 
changes  would  be  incorporated  into  the 
title  V  permit  in  the  manner  described 
above. 

12.  Can  a  Clean  Unit  Be  Used  in  a 
Netting  Analysis? 

Generally,  for  an  emissions  unit  that 
has  Clean  Unit  status  because  it  has 
gone  through  major  NSR  permitting,  you 
must  not  include  emissions  changes  at 
the  Clean  Unit  in  a  netting  analysis,  or 
use  them  for  generating  offsets,  unless 
the  emissions  changes  occur  and  you 
use  them  for  these  purposes  before  the 
effective  date  of  Clean  Unit  status  or 
after  Clean  Unit  status  expires. 
However,  if  you  reduce  emissions  from 
the  Clean  Unit  below  the  level  that 
qualified  the  unit  as  a  Clean  Unit,  you 
may  generate  a  credit  for  the  difference 
between  the  level  that  qualified  the  unit 
as  a  Clean  Unit  and  the  new  emission 
limitation,  if  such  reductions  are 
surplus,  quantifiable,  permanent,  and 
federally  enforceable  (for  the  purposes 
of  generating  offsets)  and  enforceable  as 
a  practical  matter  (for  purposes  of 
determining  creditable  net  emissions 
increases  and  decreases).  Such  credits 
may  be  used  for  netting  or  as  offsets.  We 
are  allowing  the  credit  to  be  computed 
in  this  manner  because  the  owner  or 
operator  has  already  obtained  an  actual 
emissions-based  offset  for  the  emissions 
up  to  the  Clean  Unit  emission 
limitations.  By  the  owner/operator's 
accepting  a  federally  enforceable 
emission  limitation  below  this  level, 
these  offsets  are  now  available  to  create 
additional  actual  emissions  reductions. 

The  final  rules  are  similar  for 
emissions  units  that  are  designated  as 
Clean  Units  in  a  SIP-approved 
permitting  process  other  than  major 
NSR.  You  must  not  include  emissions 
changes  that  occur  at  such  units  in  a 
netting  analysis,  or  use  them  for 


generating  offsets,  unless  the  emissions 
changes  occur  and  you  use  them  for 
these  purposes  before  the  effective  date 
of  the  SIP  requirements  adopted  to 
implement  the  Clean  Units  or  after 
Clean  Unit  status  expires.  However,  if 
you  reduce  emissions  from  the  Clean 
Unit  below  the  level  that  qualified  the 
unit  as  a  Clean  Unit,  you  may  generate 
a  credit  for  the  difference  between  the 
level  that  qualified  the  unit  as  a  Clean 
Unit  and  the  new  emission  limitation,  if 
such  reductions  are  surplus, 
quantifiable,  permanent,  and  federally 
enforceable  (for  purposes  of  generating 
offsets)  and  enforceable  as  a  practical 
matter  (for  purposes  of  determining 
creditable  net  emissions  increases  and 
decreases).  Such  credits  may  be  used  for 
netting  or  as  offsets. 

13.  How  Does  Clean  Unit  Status  Apply 
When  There  Are  Multiple  Pollutants? 

Clean  Unit  status  is  pollutant-specific 
and  may  not  be  granted  for  more  than 
one  pollutant,  except  in  cases  where  a 
group  of  pollutants  is  characterized  as  a 
single  pollutant,  such  as  VOCs.  You 
may.  however,  qualify  for  simultaneous 
Clean  Unit  status  for  other  pollutants  at 
those  emissions  units  that  are 
sufficiently  controlled  to  independently 
qualify  as  "clean"  for  each  pollutant. 
For  units  applying  for  Clean  Unit  status 
and  that  do  not  already  have  a  major 
NSR  permit,  the  reviewing  authority 
must  specify  the  pollutants  for  which 
Clean  Unit  status  applies  as  part  of  the 
permitting  process  establishing  Clean 
Unit  status. 

D.  Legal  Basis  for  the  Clean  Unit  Test 

As  discussed  above,  the  Clean  Unit 
applicability  test  would  provide  an 
alternative  emissions  test  for 
determining  if  a  significant  increase  in 
emissions  has  occurred  after  a  physical 
change  or  change  in  the  method  of 
operation  at  units  that  are  designated  as 
"clean."  We  believe  that  we  have  the 
authority  to  allow  these  specific  types  of 
units  to  use  a  different  applicability  test. 

The  CAA  is  silent  on  wnether 
increases  in  emissions  for  purposes  of 
determining  whether  a  physical  or 
operational  change  constitutes  a 
modification  must  be  measured  in  terms 
of  actual  emissions,  potential  emissions, 
or  some  other  currency  We  believe  that 
it  is  a  reasonable  interpretation  of  the 
CAA  to  determine  applicability  of  the 
major  NSR  program  for  units  qualifying 
as  Clean  Units  in  terms  of  the  emission 
limitations  or  work  practice 
requirements  in  the  permit,  and  that  this 
interpretation  is  consistent  with  the 
statutory  purposes  of  NSR. 

The  PSD  permitting  program  has  5 
key  elements:  (1)  Control  technology 


review;  (2)  air  quality  review;  (3) 
monitoring  requirements;  (4) 
information  on  the  source;  and  (5) 
procedures  for  processing  applications, 
including  public  notice  and  the 
opportunity  for  comment.  A  new  major 
source  or  major  modification  in  an 
attainment  area  must  go  through  PSD 
permitting  to  become  a  Clean  Unit.  That 
process  would  have  had  to  include  the 
elements  listed  above.  CAA  section  165. 

Similarly,  the  CAA  requires  new 
major  sources  or  major  modifications 
undertaken  in  nonattainment  areas  to 
obtain  permits  that  require  them  to  meet 
LAER  and  to  obtain  offsetting  emissions 
reductions.  CAA  section  173.  In  order  to 
be  designated  a  Clean  Unit,  a  major 
source  or  modification  in  a 
nonattainment  area  would  have  had  to 
have  gone  through  major  NSR 
permitting  review  in  the  last  10  years. 

We  believe  that  units  that  have 
undergone  minor  source  permitting  in  a 
manner  that  fulfills  the  statutory 
purposes  of  major  NSR — «>ither  because 
a  State's  minor  NSR  program  already 
contains  equivalent  provisions  or 
because  thf  fxisting  program  is 
enhsuiced  for  the  purpose  of  allowing 
the  reviewing  authority  to  satisfy  Clean 
Unit  criteria — also  will  have  satisfied 
the  requirements  of  the  C^AA  in  a 
manner  suffic  ient  tf»  justifv  Clean  Unit 
.statu.s.  As  we  have  discussed  in  section 
V.C  of  this  preamble,  to  obtain  Clean 
Unit  status  through  a  minor  NSR 
program,  that  process  must  include  a 
requirement  for  public  participation. 
Furthermore,  emissions  units  that  are 
designated  as  Clean  Units  through  SIP- 
approved  minor  NSR  programs  must 
satisfy  an  air  quality  test.  You  must 
provide  information  demonstrating  that 
you  will  not  cause  or  contribute  to  a 
NAAQS  or  PSD  increment  violation  or 
adverse  impact  on  an  AQRV  in  a 
Federal  Class  I  area.  If  your  emissions 
unit  has  already  been  permitted  under 
minor  NSR  or  another  SIP-approved 
permitting  program,  you  may  have 
already  satisfied  the  second  part  of  this 
test.  If  not.  consistent  with  the 
requirements  in  sections  165(a)(3)  and 
173(a)  of  the  CAA.  you  will  be  required 
to  show  that  the  allowable  emissions 
will  not  cause  or  contribute  to  a  NAAQS 
or  PSD  increment  violation,  or  adversely 
impact  an  AQRV  (such  as  visibility)  that 
has  been  identified  for  a  Federal  Class 
I  area  by  an  FLM  and  for  which 
information  is  available  to  the  general 
public.  For  areas  that  do  not  already 
attain  the  NAAQS.  the  source  would  be 
required  to  show  that  the  emissions  for 
the  unit  have  been  previously  offset,  or 
the  reviewing  authority  will  have  to 
show  that  these  emissions  will  not 
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interfere  with  the  State's  ability  to 
achieve  attainment. 

For  Clean  Units  that  have  emission 
limitations  and/or  work  practice 
requirements  established  through 
programs  that  fulfill  relevant  major  NSR 
statut.irv  requirements   we  believe  that 
the  alternative  way  to  estimate 
emissions  increases  to  evaluate 
applicability  set  forth  under  the  Clean 
Unit  Test  is  appropriate  and  consistent 
with  Congress's  intent   A  project  at  a 
Clean  L'nit  that  would  require  a  revision 
to  the  emission  limitations  or  work 
practice  requirements  established 
through  permitting  programs  that  meet 
the  requirements  of  the  Act,  or  that 
would  alter  any  physical  or  operational 
characteristics  that  formed  the  basis  for 
the  permitting  action,  must  go  through 
a  new  permitting  process.  The 
reviewing  authority  must  have  already 
required  state-of-the-art  pollution 
control  technology  {or.  through  an 
investment,  its  pollution  prevention  or 
work  practice  equivalent],  conducted 
the  required  air  quality  analyses  based 
on  the  emissions  level  in  the  permit, 
and  provided  the  public  with  an 
appropriate  opportunity  to  comment  on 
that  level  of  emissions  and  air  quality- 
impact.  Therefore,  we  believe  that 
allowing  an  alternative  means  of 
evaluating  applicability  based  on  a 
revised  emissions  test  for  this  category 
of  unit  is  consistent  with  the  CAA. 

E  Summary  of  Major  Comments  and 
Responses 

Although  a  few  commenters 
categorically  oppose  the  Clean  L'nit 
Test,  most  commenters  support  the 
concept  Practically  all  commenters 
oppose  some  aspect  of  the  test  or 
request  that  the  test  be  clarified.  Below 
are  the  major  comments  and  our 
responses. 

1.  How  Long  Should  You  Be  Eligible  for 
the  Clean  Unit  Applicability  Test? 

We  received  numerous  comments  on 
the  duration  of  Clean  Unit  status  In  the 
proposal,  we  suggested  a  10-year 
duration  and  asked  for  comments 
regarding  this  period.  We  received 
comments  supporting  various  lengths  of 
tune  from  2  to  20  years.  Although  some 
commenters  support  a  10-year  duration. 
other  commenters  oppose  it. 

Many  commenters  believe  that  10 
years  is  too  short  for  Clean  Unit  status. 
These  commenters  argue  that  BACT/ 
LAER  technologies  accomplish 
substantial  pollutant  removals,  and  that 
the  cost  of  a  slight  increase  in  pollutant 
removal  is  usually  significant.  These 
conmienters  urge  us  to  establish  a  Clean 
Unit  status  duration  that  comports  with 
the  useful  life  of  the  control  equipment. 


which  would  enable  you  to  recover  the 
costs  of  installing  the  pollution  control 
technology  Thev  believe  that  you 
should  be  able  to  recoup  the 
investments  m  pollution  control  before 
being  forced  to  abandon  that  technology 
and  pav  agairi  for  newer  technology. 
.Some  commenters  request  that  a 
presumptive  life  of  20  years  be  awarded 
to  Clean  Units,  which  is  approximately 
how  long  the  control  equipment  should 
be  effective. 

Some  commenters  believe  that  10 
years  would  be  too  long,  because  they 
believe  that  advances  in  control 
technology  occur  more  rapidly.  A  10- 
year  duration  would  allow  old,  less 
effective  technologies  to  be  the  basis  of 
immunity  from  the  NSR  program.  These 
commenters  are  particularly  concerned 
about  the  lO-year  duration  for  BACT, 
LAER  determinations  that  were  based 
on  no  controls. 

We  believe  that  we  have  discretion  to 
determine  the  appropriate  period  for 
which  you  should  be  eligible  for  the 
Clean  Unit  applicability  test.  As  a  policy 
matter,  we  believe  that  this  time  period 
should  reach  a  balance  between  the 
units  useful  emissions  control 
equipment  life  and  the  time  frame  in 
which  additional  major  NSR  review  is 
likely  to  result  in  no  added 
environmental  benefit   As  a  practical 
matter,  we  realize  that  the  "ideal"  time 
frame  will  vary  by  emissions  control 
technology  and  by  pollutant;  however, 
we  believe  using  a  single  time  frame 
will  provide  simplicity  in  our  final 
rules- 

To  determine  an  average  life 
expectancy  for  a  variety  of  control 
technologies,  w^e  relied  on  the 
guidelines  for  equipment  life  for  9 
commonly  used  emissions  control 
technologies  published  in  "Estimating 
Costs  of  Air  Pollution  Control  Systems, 
Part  II.  Factors  for  Estimating  Capital 
and  Operating  Costs.  "  *•»  Using  the 
average  of  the  low,  average,  and  high 
values,  we  determined  that  a  reasonable 
average  equipment  life  for  a  control 
technology  is  equal  to  15  years. 

We  theri  looked  at  the  incremental 
improvement  in  control  technology  over 
time  We  found  that  the  evolution  of 
pollution  control  equipment  over  time 
is  dominated  by  innovation,  rather  than 
invention.  In  other  words,  the  change  in 
design  and  capacity  for  any  given  device 
type  occurs  infrequently  as  a  series  of 
marginal  improvements  over  the 
preceding  design  Consequently,  the 
marginal  improvement  in  pollution 
abatement  one  can  expect  between 


'*  Valavuk.  William,  "Part  II.  Factors  for 
Estimating  Capital  and  Operating  Costs,"  Chemical 
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generations  of  the  same  type  oi  device 
is  also  ver>'  small — too  small  to  justify 
the  cost  of  an  entirely  new  unit.  For 
example,  flue  gas  desulfurization  (FGD) 
units  have  been  used  in  the  United 
States  for  about  20  years,  and  were  used 
in  Japan  and  Germany  for  1 0  years 
before  that.  During  the  early  1980's.  a 
typical  FGD  system  removed  about  90 
percent  of  the  sulfur  from  a  flue  gas 
stream.  Today,  modem  FGD  systems 
typically  average  95  to  99  percent 
removal  efficiency — less  than  a  10 
percent  improvement  in  20  years. 

We  also  evaluated,  from  a  cost-per-ton 
basis,  whether  the  marginal 
improvement  in  removal  efficiency  is 
too  expensive.  Again,  we  considered  the 
FGD  example.  From  an  actual  NSR 
determination  for  a  coal-fired  electrical 
generating  unit  in  the  Midwest,  the 
installation  of  an  FGD  system  in  1985 
would  have  cost  $189  million  and  had 
a  removal  efficiency  of  90  percent 
(76,500  tons  of  sulfur  per  year).  The 
identical  boiler  in  2001  would  use  an 
FGD  system  with  a  95  percent 
efficiency,  costing  $285  million,  and 
removing  80,750  tpy,  an  additional 
4,250  tons.  The  additional  cost  for  the 
improved  design  for  the  2001 
installation  (including  the  retrofit  and 
upgrade  of  existing  components  and  the 
new  cost  of  larger  pumps  and  other 
auxiliary  equipment)  would  have  been 
more  than  $100  million,  or  greater  than 
$24,000  per  ton  Consequently,  from  an 
efficiency  standpoint,  requiring  an 
upgrade  on  this  unit  to  BACT  or  LAER 
levels  would  not  have  been  economical. 

After  reviewing  all  cf  this 
information,  we  determined  that  a  15- 
year  period  represents  a  reasonable  and 
appropriate  time  frame  during  which 
you  should  be  allowed  to  use  your 
permitted  allowable  emissions  to 
determine  whether  an  increase  triggers 
major  NSR  review  However,  we 
proposed  and  took  comment  on  a  10- 
year  duration.  Therefore,  today  we  are 
finalizing  a  single  time  frame  of  10  years 
that  applies  to  all  types  of  emissions 
control  technologies  and  all  types  of 
pollutants.  Because  we  believe  that  15 
years  represents  a  reasonable  time 
frame,  we  will  be  proposing  a  15-year 
duration  for  Clean  Unit  status  After 
considering  any  public  comments  on  a 
15-year  duration  for  Clean  Unit  status, 
we  may  amend  today's  final  regulations. 

We  believe  it  is  beneficial  to  allow 
emissions  units  using  pollution 
prevention  techniques  or  work  practices 
to  qualif>'  for  Clean  Unit  status  where 
those  units  meet  certain  criteria.  In 
some  cases  (coating  operations,  for 
example),  pollution  prevention 
techniques  or  work  practices  are  state- 
of-the-art  pollution  control,  and  either 
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there  would  not  be  an  improvement  in 
pollution  control  if  the  unit  were 
required  to  install  add-on  controls  or  the 
incremental  cost  effectiveness  of  the 
add-on  control  installation  would  be  too 
high  for  it  to  qualify-  as  BACT.  In  other 
cases,  the  most  stringent  control  is 
based  on  add-on  control  and  pollution 
prevention.  Therefore,  under  many 
circumstances,  we  believe  that  pollution 
prevention  techniques  and  work 
practices  can  be  implemented  to  achieve 
a  level  of  emissions  reductions 
comparable  to  that  achieved  by  BACT/ 
LAER  add-on  controls.  Also,  initiation 
of  a  pollution  prevention  technique  or  a 
work  practice  can  require  a  substantial 
investment  in  research  to  retool  or 
reformulate  your  operations.  Thus,  we 
do  not  believe  that  a  blanket  exclusion 
from  Clean  Unit  status  is  appropriate  for 
emissions  units  that  are  controlled  with 
pollution  control  techniques. 

Implementation  of  pollution 
prevention  approaches  and  work 
practices  usually  requires  research, 
followed  by  some  retooling  or 
reformulation  of  a  process  line  or  unit 
operation.  As  part  of  this  retooling  or 
reformulation,  some  equipment  has  to 
be  purchased  up  front  (for  example, 
sniffers  for  leak  detection  and  repair 
operations,  improved  process  control 
consoles  and/or  software  for  recycle 
streams,  initial  modeling  for  combustion 
optimization  systems).  This  equipiment 
purchase  or  initial  modeling  involves  a 
one-time  investment;  hence,  there  is  an 
investment  associated  with  pollution 
prevention  or  work  practice 
implementation  Researching  the 
application  of  an  approach  also  qualiries 
as  an  investment  for  these  purposes. 

We  received  comment  from  a  number 
of  commenters  who  are  concerned  about 
Clean  Unit  status  when  BACT/IAER 
determinations  are  based  on  no  control. 
As  these  commenters  note,  "no 
controls"  does  not  equate  to  a  well- 
controlled  emissions  unit.  We  agree 
with  these  commenters,  and  today's 
final  rules  clarify  that  Clean  Unit  status 
can  be  based  on  add-on  control, 
pollution  prevention  techniques,  work 
practices,  or  a  combination  of  them.  We 
recognize  that  there  are  some 
circumstances  when  the  outcome  of  a 
reviewing  authority's  BACT  or  LAER 
determination  may  result  in  an  emission 
limitation  that  you  will  meet  without 
using  an  air  pollution  control 
technology  (which  includes  pollution 
prevention  or  work  practices).  We 
believe  that  such  emissions  units  should 
not  qualify  as  Clean  Units,  because  they 
fail  the  very  premise  under  which  we 
established  the  Clean  Unit  applicability 
test.  That  is.  there  is  no  period  of  time 
in  which  we  can  reach  a  balance 


between  the  unit's  useful  emissions 
control  equipment  life  and  the  time 
frame  in  which  additional  major  NSR 
review  is  likely  to  result  in  no  added 
environmental  benefit.  Source 
categories  that  currently  have  few  or  no 
control  technology  option?  are  likely  to 
be  the  categories  that  will  experience  a 
rapid  advancement  in  emissions  control 
technology  over  a  short  period  of  time 
Accordingly,  today's  final  rules  contain 
two  limitations  on  use  of  the  Clean  Unit 
applicability  test.  You  may  not  use  the 
Clean  Unit  applicability  test  for  any 
omissions  unit  that  is  not  using  an  air 
pollution  control  technology  (which 
includes  pollution  prevention  or  work 
practices)  and  for  which  you  have  not 
made  an  investment  to  control 
emissions. 

2.  Does  the  Clean  Unit  Applicability 
Test  Measure  the  Increase  in  Maximum 
Hourly  Potential  Emissions? 

We  proposed  that  the  Clean  Unit  Test 
would  continue  to  apply  as  long  as  the 
emissions  unit's  maximum  hourly 
potential  emissions  did  not  increase. 
The  baseline  for  the  maximum  hourly 
potential  emissions  rate  could  be 
established  at  any  time  in  the  6  months 
before  the  activity  or  project  that 
increases  emissions  Almost  all 
commenters  oppose  basing  the  Clean 
Unit  Test  on  the  hourly  PTE.  as  well  as 
the  6-month  period  for  setting  the 
emissions  rate.  Some  commenters  argue 
that  an  hourly  PTE  test  is  not 
environmentally  protective  enough.  One 
commenter  notes  that  we  were 
inappropriately  using  the  applicability 
test  under  the  NSPS  as  the  applicability 
test  for  major  NSR,  which  should  be 
based  on  tpy.  Many  commenters  view 
the  hourly  PTE  test  as  so  restrictive  that 
few  sources  would  take  advantage  of  the 
Clean  Unit  Test.  These  commenters 
believe  that  the  hourly  emissions  rate 
obscures  the  real  basis  for  Clean  Unit 
status,  which  is  the  add-on  control 
efficiency. 

We  agree  with  the  commenters  who 
maintain  that  Clean  Unit  status  should 
be  based  on  the  emissions  level 
achievable  through  the  use  of  control 
technologies.  As  these  commenters  note, 
once  an  emissions  level  has  been 
determined  based  on  BACT/LAER,  it  is 
unlikely  that  additional  review  would 
result  in  a  more  stringent  level  of 
control.  As  a  result,  we  are  not 
finalizing  the  Clean  Unit  Test  as 
proposed  with  the  hourly  PTE  test, 
instead,  today's  final  rules  for  Clean 
Units  are  based  on  reduction  of  air 
pollution  through  the  use  of  control 
technology  (which  includes  pollution 
prevention  or  work  practices)  that  meet 
both  the  foUjjwing  requirements.  First, 


the  control  technology  achieves  a 
BACT/LAER  level  of  emissions 
reduction  as  determined  through 
issuance  of  a  major  NSR  permit  within 
the  past  10  years.  However,  the 
emissions  unit  is  not  eligible  for  Clean 
Unit  status  if  the  BACT/LAER 
determination  resulted  in  no 
requirement  to  reduce  emissions  below 
the  level  of  a  standard,  uncontrolled, 
new  emissions  unit  of  the  same  type. 
Second,  the  owner  or  operator  made  an 
investment  to  install  the  control 
technology.  For  the  purpose  of  this 
determination,  an  investment  includes 
expenses  to  research  the  application  of 
a  pollution  prevention  technique  to  the 
emissions  unit  or  expenses  to  apply  a 
pollution  prevention  technique  to  an 
emissions  unit. 

By  adopting  this  approach,  we  are 
allowing  the  reviewing  authority  to 
decide  the  appropriate  emission 
limitations  or  work  practice 
requirements  that  will  be  used  to  obtain 
and  maintain  Clean  Unit  status.  If  a 
project  at  a  Clean  Unit  does  not  cause 
the  need  for  a  change  in  the  emission 
limitations  or  work  practice 
requirements  that  form  the  basis  for 
Clean  Unit  status,  the  emissions  unit 
remains  a  Clean  Unit.  On  the  other 
hand,  if  the  project  causes  the  need  for 
such  change  to  the  emission  limitations 
or  work  practice  requirements,  the 
emissions  unit  loses  Clean  Unit  status 
and  is  subject  to  the  applicability 
requirements  of  major  NSR. 

3.  What  Kind  of  Changes  Are  Allowed 
Under  Clean  Unit  Status? 

It  is  not  our  intention  to  limit 
increases  in  emissions  unit  capacity  as 
long  as  emissions  are  under  the  source- 
specific  allowable  levels  and  the 
increase  is  within  the  capacity  for 
which  you  obtained  approval  when 
applying  for  Clean  Unit  status. 
Incremental  improvements  to  existing 
units  are  acceptable.  However,  complete 
changes  to  emissions  units  making  them 
into  completely  different  units  than 
were  originally  permitted  are  not 
acceptable  For  example,  switching  to  a 
smaller  but  more  polluting  process  than 
originally  permitted  may  trigger  stricter 
BACT/LAER  requirements,  even  at  the 
same  annual  emissions  rate,  since 
higher  percentage  removal  rates  and 
lower  costs  would  be  possible  at  higher 
concentrations. 

We  expect  that  changes  such  as.  but 
not  limited  to,  increasing  production  to 
permitted  levels,  reconfiguring  the 
process,  changing  process  chemicals  if 
consistent  with  the  original  Clean  Unit 
application,  replacing  components, 
replacing  catalysts,  or  adding  other 
controls,  or  other  changes  would  be 
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allowable  for  Clean  Units.  In  no 
instances  are  we  authorizing  violations 
of  am  existing  permit  conditions  or 
other  applicable  requirements  that  may 
apply  to  the  Clean  Unit,  You  may  not 
reconstruct  a  Clean  Unit  under  an 
existing  Clean  Unit  status, 

4,  Does  the  Clean  Unit  Applicability 
Test  Apply  to  Units  That  Have  Not  Gone 
Through  a  Major  NSR  Permitting 
Review? 

In  1996.  we  proposed  that  reviewing 
authorities  submit  their  minor  source 
permit  decisions  for  us  to  determine 
whether  the  emission  limitations  were 
comparable  to  BACT  or  LAER 
Commenters  generally  support  allowing 
units  permitted  through  minor  NSR 
programs  to  qualif\'  for  Clean  Unit 
status.  These  commenters  believe  State 
and  local  agencies  are  well-equipped  to 
make  control  technology 
determinations,  A  few  commenters  are 
concerned  that  control  technology 
determinations  made  under  minor  NSR 
programs  do  not  always  require 
adequate  air  quality  review  or 
opportunity  for  public  comment  and 
review  Thev  maintain  that  these 
program  elements  are  essential  for 
making  control  technology 
determinations  that  are  equivalent  to 
BACT  LAER, 

We  also  received  comments  on 
allowing  Clean  Unit  status  for  emissions 
units  that  have  not  gone  through  either 
major  or  minor  NSR.  such  as  those  that 
decrease  emissions  to  meet  other 
requirements  under  the  Act  These 
comments  are  mixed  A  few 
commenters  support  this  option  Others 
believe  it  meikes  no  sense  to  extend  the 
status  to  units  that  had  not  had  a  recent 
control  technology  determination, 
particularly  considering  the  burden  the 
review  would  place  on  reviewing 
authorities 

We  agree  that  control  technology 
determinations  made  by  State  and  local 
agencies  can  be  comparable  to  BACT 
LAER.  regardless  (.if  the  purpose  for 
which  the  control  technology  decision 
IS  made.  However,  we  also  agree  with 
those  commenters  who  believe  a 
thorough  analysis  is  necessary  to  ensure 
that  air  quality  is  protected.  Moreover, 
we  agree  that  a  control  technology 
determination  is  incomplete  unless  it 
has  been  through  public  review- 
Therefore,  today  we  are  promulgating 
regulations  that  allow  emissions  units 
that  have  not  had  a  BACT/LAER 
determination  to  qualif\-  for  Clean  Unit 
status,  if  they  are  permitted  under  a  SIP- 
approved  permitting  program  that 
provides  for  public  notice  of  the 
proposed  determination  and 
opportunity  for  public  comment  to 


determine  whether  you  should  qualify 

as  a  Clean  ( "nit 

5  Does  Clean  Unit  Status  Apply  to 
Units  That  Have  RACT  or  MACT 
Limits' 

.\  number  of  commenters  maintain 
that  emission  limitations  based  on 
RACT  and  MACT  achieve  control 
( omparable  to  those  based  on  BACT  and 
LAER  These  commenters  therefore 
believe  Clean  Unit  status  should  be 
available  for  emissions  units  with  Ri^CT 
or  MACT  limits,  How^ever,  other 
commenters  agree  with  us  thai  RACT 
and  MACT  limits  should  not 
automatically  be  considered  equivalent 
to  BACT 'LAER  limits. 

We  are  maintaining  our  position  in 
the  proposal  rule  that  Clean  Unit  status 
does  not  presumptively  apply  to  units 
with  limits  based  on  R.^CT  or  MACT. 
However  when  you  believe  a  specific 
RACT  or  MACT 'limit  is  comparable  to 
BACT'LAER.  you  may  choose  to  use  a 
SlP-approved  permitting  process  to  try 
to  obtain  Clean  Unit  status. 

6.  How  Should  We  Determine  Whether 
a  Control  Technology  Is  Comparable  to 

BACT  or  LAER" 

We  proposed  two  methods  for 
determining  that  control  technology  was 
comparable  to  BACT/LAER— average  of 
the  level  of  control  for  the  last  3  years, 
and  percent  control  None  of  the 
commenters  support  using  the  average 
emissions  rates  to  determine 
comparability.  The  commenters  believe 
that  in  some  cases  this  approach  could 
lead  to  skewed  results,  or  that  the 
average  control  determination  can  differ 
substantially  from  the  most  recent 
determination  The  commenters 
suggested  thai  EPA  consider  all 
technologies  required  to  be  considered 
in  a  BACT/L,AER  determination,  not  just 
those  listed  in  the  RBLC  The 
commenters  also  say  that  it  is  not 
acceptable  to  call  an  uncontrolled  unit 
a    clean  "  unit,  when  the  Clean  Unit 
Test  is  meant  for  companies  that  have 
taken  the  effort  and  expense  to  install 
controls  or  low  emitting  equipment. 
Although  a  few  commenters  support 
using  percent  control,  several 
commenters  oppose  it.  They  maintain 
that  defining  control  levels  based  on  a 
certain  percentage  derived  from  BACT 
or  LAER  for  equivalent  sources  is  not 
simple  and  would  require  the  frequent 
collection  and  maintenance  of  large 
quantities  of  information. 

Based  on  the  public  comments  on  our 
two  proposed  methods,  we  have 
decided  to  develop  a  modified  version 
of  the  proposed  averaging  method  for 
determining  when  an  air  pollution 
control  technology  (which  includes 


pollution  prevention  or  work  practices) 
is  comparable  to  BACT/LAER.  You  can 
make  a  showing  that  the  air  pollution 
control  technology  (which  includes 
pollution  prevention  or  work  practices) 
is  comparable  to  BACT/LAER  in  one  of 
two  ways:  (1)  by  comparing  your 
emissions  unit's  control  level  to  BACT/ 
LAER  determinations  for  other  similar 
sources  in  the  RBLC;  or  (2)  by  making 
a  case-by-case  demonstration  that  your 
emissions  control  is  "substantially  as 
effective"  as  BACT  or  LAER. 

Under  the  first  approach,  we  have 
developed  slightly  different  approaches 
for  sources  located  in  attairunent  and 
nonattainment  areas.  For  those 
emissions  units  located  in  attainment 
areas,  the  emissions  unit's  control 
technology  is  presumed  to  be 
comparable  to  BACT  if  it  achieves  an 
emission  limitation  that  is  equal  to  or 
better  than  the  average  of  the  emission 
limitations  achieved  by  all  the  sources 
for  which  a  BACT  or  LAER 
determination  has  been  made  within  the 
preceding  5  years  and  entered  into  the 
RBLC,  and  for  which  it  is  technically 
feasible  to  apply  the  BACT  or  LAER 
control  technology  to  the  emissions 
unit,  To  address  the  commenters' 
concerns  regarding  other  BACT/LAER 
determinations  that  might  not  be  in  the 
RBLC,  we  have  included  a  provision 
that  allows  the  reviewing  authority  to 
also  compare  this  presumption  to  any 
additional  BACT  or  LAER 
determinations  of  which  it  is  aware,  and 
to  consider  any  information  on 
achieved-in-practice  pollution  control 
technologies  provided  during  the  public 
comment  period,  to  determine  whether 
any  presumptive  determination  that  the 
control  technology  is  comparable  to 
BACT  is  correct. 

For  sources  in  nonattainment  areas, 
the  emissions  unit's  control  technology 
is  presumed  to  be  comparable  to  LAER 
if  it  achieves  an  emission  limitation  that 
is  at  least  as  stringent  as  any  one  of  the 
5  best-performing  similar  sources  for 
which  a  LAER  determination  has  been 
made  within  the  preceding  5  years,  and 
for  w.hich  information  has  been  entered 
into  the  RBLC.  As  is  the  case  for  units 
in  attainment  areas,  the  reviewing 
authority  shall  also  compare  this 
presumption  to  any  additional  LAER 
determinations  of  which  it  is  aware,  and 
shall  consider  any  information  on 
achieved-in-practice  pollution  control 
technologies  provided  during  the  public 
comment  period,  to  determine  whether 
any  presumptive  determination  that  the 
control  technology  is  comparable  to 
LAER  is  correct. 

The  second  approach,  the 
"substantially  as  effective  "  test,  avoids 
a  "one-size-fits-all"  approach  that  could 
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preclude  some  well-controlled  sources 
from  benefitting  from  the  Clean  Unit 
Test  simply  because  there  is  insufficient 
information  in  the  RBLC  or  because  they 
are  using  an  innovative  approach  to 
emissions  control.  This  provision  will 
allow  you  to  use  alternative  controls  as 
long  as  they  achieve  comparable  control 
and  air  quality  results.  We  believe  that 
the  reviewing  authority  is  in  the  best 
position  to  judge  whether  a  particular 
control  technology  achieves  an 
emissions  control  level  that  is 
comparable  to  BACT  or  LAER  for  a 
specific  application,  as  well  as  to  assure 
that  air  quality  impacts  have  been 
accounted  for.  Thus,  rather  than 
requiring  the  reviewing  authority  to 
submit  its  permit  decisions  to  us  for 
approval  as  a  comparable  technology, 
our  final  rules  allow  the  reviewing 
authority  the  ability  to  make  this 
determination  after  the  public  comment 
process. 

7.  Can  Clean  Unit  Status  Be  Made  Using 
the  Title  V  Permitting  Process? 

We  proposed  that  for  sources  that  had 
not  undergone  major  NSR.  Clean  Unit 
status  would  occur  as  part  of  the  title  V 
permitting  process.  Although  a  few 
commenters  support  this  concept, 
several  State  and  local  agency 
commenters  strongly  disagree.  These 
commenters  believe  that  title  V  is  an 
appropriate  mechanism  for 
documenting  Clean  Units,  but  that  the 
process  for  certifying  sources  should  be 
separate  from  title  V  to  avoid  delays  in 
title  V  permitting. 

We  agree  with  these  commenters.  and 
today  are  promulgating  provisions  that 
an  emissions  unit  may  be  designated  as 
a  Clean  Unit  once  it  has  gone  through 
major  NSR  or  another  SlP-approved 
permitting  program  that  provides  for 
public  notice  and  opportunity  for 
comment.  This  allows  the  reviewing 
authority  the  flexibility  to  use  the 
permitting  process  that  it  believes  is 
most  appropriate  to  make  a  Clean  Unit 
status  determination.  However,  once 
Clean  Unit  status  has  been  established 
through  a  SIP-approved  permitting 
program,  it  must  be  incorporated  into 
the  title  V  permit.  See  section  \/.C.7  for 
a  discussion  of  this  process. 

VI.  Pollution  Control  Projects 

A.  Dffscription  and  Purpose  of  This 
Action 

Our  policy  is  to  promote  pollution 
control  and  prevention  projects 
whenever  possible.  Today  we  are 
finalizing  a  rule  provision  thai  would 
exclude  from  major  NSR  permitting 
requirements  certain  work  practices  and 
the  installation  of  qualifying  pollution 


control  and  pollution  prevention 
projects.  With  these  provisions,  we  are 
removing  a  regulatory  disincentive  that 
might  otherwise  prevent  industry  from 
undertaking  pollution  control  and 
prevention  measures  that  result  in  a  net 
environmental  benefit.  The  "Pollution 
Control  Project  Exclusion"  (or  "PCP 
Exclusion")  will  allow  the  installation 
of  certain  projects  that  result  in  net 
overall  environmental  benefits  to  avoid 
the  permitting  requirements  of  major 
NSR  for  their  collateral  emissions 
increases  that  exceed  the  significant 
level.  This  action  was  proposed  on  July 
23.  1996.  and  closely  paralleled  our 
existing  policy  memorandum  '''  which, 
in  effect,  enabled  a  control  project 
exclusion  for  EUSGUs  which  was 
implemented  under  the  electric  utility- 
specific  NSR  rule  [see  57  FR  32314. 
hereinafter    WEPCO  PCP  Exclusion")  to 
apply  to  all  types  of  sources,  and 
enabled  qualifying  pollution  prevention 
projects  to  apply  for  an  exclusion  as 
well.  This  action  will  replace  both  the 
WEPCO  PCP  Exclusion  and  the  July  1, 
1994  policy  guidance  with  a  single, 
comprehensive  NSR  exclusion  for  all 
types  of  qualifying  PCPs — including 
add-on  controls,  switches  to  less 
polluting  fuels,  work  practices,  and 
pollution  prevention  projects.  Morever. 
this  final  rule  will  minimize  procedural 
delays  in  getting  a  PCP  approved,  while 
ensuring  appropriate  environmental 
protection. 

We  define  a  PCP  as  an  activity,  set  of 
work  practices,  or  project  at  an  existing 
emissions  unit  that  reduces  emissions  of 
air  pollution  from  the  unit.  The  PCP 
E.xclusion  may  be  sought  when  a  project 
is  installed  at  an  existing  source  where 
it  reduces  the  emissions  rate  of  one  air 
pollutant  while  causing  an  increase  in 
emissions  of  a  different,  "collateral" 
pollutant.  A  conunon  example  of  such 
a  project  is  installation  of  a  thermal 
incinerator,  which  forms  NO\  as  a 
collateral  pollutant  while  reducing  VOC 
emissions.  For  evaluating  the 
environmental  impact  of  a  collateral 
emissions  increase,  the  source  and 
reviewing  authority  will  assess  the 
difference  between  the  emissions  unit's 
post-change  actual  emissions  and  its 
pre-change  baseline  actual  emissions. 
This  test  is  discussed  in  section  11  of 
today's  preamble.  That  increase  is  then 
weighed  against  the  emissions  decrease 
of  the  primary  pollutant  to  determine 
whether  the  PCP.  as  a  whole,  provides 
an  environmental  benefit.  The  source 


'■■  July  1.  1994  memorandum  from  )ohn  S.  Seilz. 
Dirmlor.  OAQPS.  "Piillulion  Ixintrol  ProjetLs  and 
Now  .Source  Review  (N.SK)  Applicubilily"  and 
hereinafler  referred  lo  as  the  "July  1.  1*94  policy 
mijilancp." 


and  reviewing  authority  also  must 
ensure  that  the  change  does  not  cause  or 
contribute  to  an  air  quality  violation, 
that  no  ERCs  are  generated  (through 
initial  application  of  the  PCP).  and  that 
any  significant  emissions  increase  of  a 
nonattainment  pollutant  is  accounted 
for  with  acceptable  offsets  or  SIP 
measures.  In  performing  the  air  quality 
analysis  under  this  provision,  the 
procedures  established  for  conducting 
air  quality  analysis  in  conjunction  with 
NSR  permitting  will  be  used. 

This  rule  excludes  the  installation  of 
qualifying  PCPs — including  add-on 
control  devices,  raw  material 
substitutions,  work  practices,  process 
changes  and  other  pollution  prevention 
strategies — from  the  definition  of 
"physical  or  operational  change"  within 
the  definition  of  major  modification  in 
our  Federal  regulations  (e.g.,  §52.21). 
W»'  '.r'    iNi   rrnuinrig  that  States  adopt 
the  N  iMi.  .xi  lusiuii  m  their  NSR 
programs. 

The  decision  to  make  codifying 
changes  to  the  existing  WEPCO  PCP 
Exclusion  and  the  July  1.  1994  policy 
guidance  draws  largely  from 
recommendations  of  the  CAAAC 
Subcommittee  on  NSR  Reform.  The 
members  of  the  Subcommittee  included 
representatives  of  State  and  Federal 
regulatory  agencies.  Federal  natural 
resource  managers,  industry,  and 
environmental  and  public  health 
interest  groups.  The  Subcommittee's 
recommendations  reflected  the 
consensus  of  this  balanced  group  of 
stakeholders. 

B.  What  We  Proposed  and  How  Today's 
Action  Compares  To  It 

Our  proposed  PCP  Exclusion 
provisions  essentially  restated  the  July 
1.  1994  policy  guidance,  and 
incorporated  a  "primary  purpose"  test 
as  an  initial  hurdle  for  candidate  PCPs. 
The  "primary  purpose"  test  would  have 
limited  the  exclusion  to  those  projects 
whose  primary  function  is  to  reduce  air 
pollution.  The  proposal,  like  the 
previous  PCP  Exclusion  rule  and  policy 
guidance,  maintained  that  the  exclusion 
was  not  applicable  to  air  pollution 
controls  and  emissions  associated  with 
the  construction  of  a  new  emfssions 
unit,  nor  to  the  replacement  or 
reconstruction  of  an  entire  existing 
emissions  unit  with  a  newer  or  different 
one.  In  addition,  the  fabrication, 
manufacture,  or  production  of  pollution 
control/prevention  equipment  and 
inherently  less  polluting  fuels  or  raw 
materials  would  not.  in  and  of 
themselves,  qualify  as  a  PCP.  We  also 
incorporated  two  safeguards  that  were 
taken  directly  from  the  WEPCO  PCP 
Exclusion  and  the  July  1,  1994  policy 
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guidance.  First,  the  re\  lewing  authority 
would  be  required  to  determine  that  the 
PCP  i.s    envirunmentally  beneficial."  .\ 
second  safeguard  from  our  proposal 
would  direct  reviewing  authnrities  tn 
evaluate  the  air  quality  impac;ts  of  a 
proposed  PCP  and  ensure  that  it  does 
not  cause  or  contribute  to  a  NAAQS  or 
PSD  increment  violation,  or  adversely 
iinpat  t  an  .^QRV  (such  as  visibility)  that 
has  been  identified  for  a  Federal  Class 
1  area  by  an  FLM  and  for  which 
information  is  available  to  the  general 
public. 

We  proposed  specific  add-on  control 
technologies  that  would  be  considered 
presurnptivelv  "en\'ironmentallv 
beneficial"  based  on  their  proven 
history  of  positive  environmental 
impact.  The  proposal  also  allowed  fcr 
fuel  switches  to  less  polluting  fuels  and 
substitutions  to  less  potent  ozone 
depleting  substances  (ODS)  to  be 
presumptive! v  environmental Iv 
beneficial  projects   For  other  pollution 
prevention  projects  and  new  add-on 
control  technologies  to  qualify  as  a  P(.P, 
the  proposal  required  the  reviewing 
authoritv  to  determine  that  the  project 
was  environmentaliv  beneficial  and, 
additionally  for  new  add-on  control 
devices,  that  they  be  "demonstrated  in 
practice.  ' 

We  received  comments  on  every  key 
aspect  of  the  proposed  PCP  Exclusion. 
.\  It  hough  most  parties  support  the  PCP 
Exclusion,  their  suggestions  regarding 
implementation  of  the  exclusion  vary 
considerably  Industry  commenters 
generallv  desire  maximum  flexihilitv. 
and  suggest  extending  the  exclusion  to 
cross-media  control  projects,  limiting 
the  "environmentally  beneficial'  and 
"primary  purpose  "  requirements. 
allowing  for  the  generation  of  ERCs  from 
PCPs.  and  broadening  which  ()ollution 
prevention  projects  qualified.  Other 
commenters.  including  State  agencies 
and  environmental  organizations, 
generally  favor  a  more  restrictive 
approach  that  involves  more  agency 
oversight  and  creates  more  enforceable 
mechanisms  to  ensure  that  the 
exclusion  would  not  be  abused.  All 
comments  are  specifically  addressed  in 
the  Technical  Support  Document. 

Today's  rule  revises  the  proposed  PCP 
Exclusion  in  several  ways,  including  the 
following. 

•  Eliminating  the  "primary  purpose  " 
requirement 

•  Expaiuiing  the  list  of  presumptively 
environmentally  beneficial  projects  to 
include  additional  control  technologies 
and  strategies. 

•  Enabling  projects  that  otherv^dse  are 
PCPs  and  result  in  utilization  increases 
to  qualify  for  the  exclusion. 


•  Using  nn  actual-to-proiected-actual 
format  for  determining  emissions 
changes  for  all  source  categories  to 
demonstrate  net  environmental  benefit 
supplemented  bv  air  qualitv  analysis 
under  certain  circumstance.'^,  regardless 
of  their  projected  emissions  increases 
resulting  from  utilization 

•  Clarifying  that  the  replacement, 
reconstruction,  or  modification  of  an 
existing  emissions  control  technology 
could  qualify  for  the  exclusion, 

•  Detailing  the  calculations  for 
determining  whether  a  switch  to  a 
different  ODS  is  envirnninentdih 
beneficial, 

•  Changing  the  visibility  component 
of  the  air  qualitv  analysis  to  "an  air 
qualitv  related  value  (such  as  visibility) 
that  has  been  identified  for  a  Federal 
Class  I  area  by  a  FLM.  and  for  which 
information  is  available  to  the  general 
public  ■ 

•  Identifving  which  fuel  switches  are 
presumed  "inherently  less  polluting". 

•  Enabling  work  practice  standards  to 
qualify  for  the  exclusion. 

•  C;lanhing  that  modeling  for  air 
quality  impacts  analyses  may  use 
projected  actual  emissions. 

•  Detailing  proper  noticing 
requirements  for  listed  projects  to  use 
this  exclusif)n 

•  Describing  m  detail  the  process  for 
granting  the  PCP  Exclusion  for  non- 
listed  control  technologies  and 
pollution  prevention  strategies. 

•  Disqualifying  projects  that  cannot 
secure  acceptable  offsetting  emissions 
reductions  or  SIP  measures  for  PCPs 
resulting  in  a  significant  net  increase  of 
a  nonattainment  pollutant. 

•  Disallowing  generation  of  netting 
and  offset  credits  from  the  initial 
application  of  PCPs  that  qualify  for  this 
exclusion 

•  Clarifying  that  non-air  pollution 
impacts  will  not  be  considered  in  the 
"environmentally  beneficial" 
determination, 

Bv  today's  action  we  are  superseding 
the  PCT  regulatory  exclusion  that 
applied  only  to  EUSGUs.  Today's  action 
covers  all  types  of  sources,  including 
EUSGUs.  The  new,  broader  PCP 
Exclusion  will  ensure  equitable 
treatment  of  all  source  categories  and 
remove  any  disincentive  for  companies 
that  wish  to  install  pollution  control 
and  pollution  prevention  projects,  to  the 
extent  allowed  by  the  CAA.  Thus, 
owners  or  operators  of  EUSGUs  who 
want  a  PCP  Exclusion  may,  like  any 
other  source  category,  use  the  expanded 
definition  of  "pollution  control  project," 
which  includes  the  lengthened  list  of 
envirormientally  acceptable  control 
devices.  Despite  today's  rule  revisions 
addressing  a  broader  array  of  pollution 


control  and  pollution  prevention 
projects  at  a  larger  variety  of  sources,  we 
feel  that  the  rule's  procedures  are  less 
complex  than  and  are  clearer  than  the 
WEPCO  PCP  Exclusion  and  the  July  1. 
1994  policy  guidance.  We  are  satisfied 
that  the  final  PCP  Exclusion  best 
achieves  the  goals  of  minimizing 
regulatory  burden  and  reducing 
procedural  delays  for  projects  that 
ensure  net  overall  environmental 
protection. 

1.  Applicability 

a.  What  fv7>es  of  projects  may  qualify 
for  the  PCP  Exclusion? 

In  the  WEPCO  PCP  Exclusion,  we 
found  that  installation  of  add-on 
emissions  control  projects,  switches  to 
less  polluting  fuels,  and  certain  clean 
coal  demonstration  projects  could  be 
PCPs.  "unless  the  project  renders  the 
unit  less  environmentally  beneficial." 
57  FR  32319.  Today's  rule  affirms  that 
these  types  of  projects  are  appropriate 
candidates  for  the  exclusion,  and  it 
expands  the  types  of  projects  that  can 
qualify  to  include  installation  of  other 
control  devices  that  were  not  previously 
listed  in  the  regulations,  as  well  as  work 
practice  standards  and  switches  to  less 
potent  quantities  of  ODS  Some  of  the 
control  technologies  (for  example, 
oxidation/absorption  catalyst  and 
biofiltration)  listed  in  today's  revisions 
were  either  not  well  known  or  not 
demonstrated  in  practice  as  of  the 
release  of  the  WEPCO  PCP  Exclusion 
and  the  July  1,  1994  policy  guidance 
exclusion;  consequently,  today's  rule 
brings  the  list  of  approved  PCPs  up  to 
date. 

We  believe  that  the  overall  net  impact 
of  installing  and  operating  the  listed 
add-on  control  systems  is 
environmentally  beneficial  and  that 
such  projects  are  desirable  from  an 
environmental  perspective.  The  add-on 
controls  in  the  approved  list  historically 
have  been  applied  to  many  different 
kinds  of  sources  to  reduce  emissions. 
They  have  been  consistently  used 
because  it  is  generally  understood  that, 
from  an  overall  environmental 
perspective,  these  controls  are  effective 
in  reducing  emissions  when  they  are 
applied  to  existing  plants  in  a  manner 
consistent  with  standard  and  reasonable 
practices.  Certaig  pollution  prevention 
projects — for  example,  fuel  switches  and 
low-NOx  burners — are  also  presumed  to 
be  environmentally  beneficial  when 
properlv  applied.  Consequently,  as  part 
of  the  exclusion  for  PCPs.  we  do  not 
require  a  case-by-case  "environmentally 
beneficial"  demonstration  for  the 
"listed"  PCPs,  as  long  as  they  are 
properly  applied  and  site-specific 
factors  do  not  indicate  that  their 
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application  would  be  environmentally 
harmful.  Thus,  the  "environmentally 
beneficial"  presumption  created  by  the 
list  may  be  rebutted.  For  companies 
wishing  to  install  and  operate  non-listed 
PCPs.  however,  the  process  is  more 
rigorous.  In  these  cases,  the  reviewing 
authority  first  must  consider  case- 
specific  factors  to  determine  whether 
the  non-listed  project  results  in  a  net 
environmental  benefit  and  then  must 
provide  an  opportunity  for,  and  respond 
to.  public  notice  and  comment  before 
approving  the  project  as  a  PCP. 

h.  Why  does  the  PCP  Exclusion  not 
apply  to  greenfield  sources? 

Today's  rule  restricts  applicability  of 
the  PCP  Exclusion  to  physical  changes 
being  made  at  existing  sources. 
Installing  or  implementing  a  project  on 
an  existing  source  is  more  likely  to 
improve  the  environment  than  is  the 
construction  of  a  new  source,  since  one 
can  reasonably  expect  a  PCP  to  reduce 
overall  emissions,  barring  a 
considerable  utilization  increase.  New 
sources,  however,  introduce  new 
emissions  to  the  air  without  reducing 
existing  emissions,  and  consequently 
should  be  as  clean  as  possible. 
Furthermore,  new  emissions  units  are 
among  the  major  capital  investments  in 
industrial  equipment,  which  are  the 
very  types  of  projects  that  Congress 
intended  to  address  in  the  NSR 
provisions  when  such  projects  result  in 
an  overall  emissions  increase  from  the 
major  stationary  source.  Thus,  when 
emissions  from  a  now  source  exceed  the 
significant  level,  they  are  subject  to 
NSR.  and  all  emissions  that  are 
generated  from  the  new  project  should 
bo  addressed  in  the  major  NSR  permit 
evaluation  for  the  major  stationary 
source. 

c.  Does  the  PCP  Exclusion  apply  to 
rebuilt  or  upgraded  control  devices? 

We  are  clarifying  in  today's  rule  that 
upgrading  or  replacing  existing 
emissions  control  equipment  with  a 
more  effective  emissions  control  project 
can  qualify  for  the  PCP  Exclusion. 
However,  the  new  PCP  would  have  to 
result  in  a  level  of  control  more 
stringent  than  the  original  control 
equipment,  in  terms  of  emissions  rate  or 
output-based  emissions  rate,  such  as 
upgrading  a  scrubber  to  increase 
removal  efficiency.  Another  example 
that  would  qualify  is  a  control  device 
that  achieves  an  emissions  reduction 
equivalent  to  that  of  the  original  device, 
but  is  more  energy  efficient.  An  example 
of  this  is  the  conversion  of  a  thermal 
oxidizer  to  a  catalytic  oxidizer.  As  long 
as  the  catalytic  oxidizer  achieved 
emissions  control  equivalent  to  that  of 
the  thermal  oxidizer,  it  would  qualify 


for  a  PC?  Exclusion  since  it  reduces 
energy  use. 

2.  Environmental  Benefits 


a.  What  projects  do  we  presume  to  be 
environmentally  beneficial? 

Commenters  recommend  that  we 
expand  the  list  of  presumptively 
environmentally  beneficial  projects  to 
include  other  add-on  control 
te<:hnologies  that  are  commonly  used  to 
reduce  emissions  at  major  stationary 
sources.  We  agree  with  this 
recommendation  and  have  expanded 
the  list  of  presumptively 
environmentally  beneficial  PCPs 
accordingly  in  today's  rule. 

We  presume  the  projects  listed  in 
Table  2  are  environmentally  beneficial. 
We  based  our  decision  to  add  certain 
projects  to  the  list  on  two  criteria:  (1) 
The  PCP  is  "demonstrated  in  practice"; 
and  (2)  its  overall  effectiveness  in 
reducing  emissions  of  the  primary 
pollutant(s)  when  balanced  against  its 
potential  for  emissions  increases  of 
collateral  pollutant(s). 

TABLE  2.— Environmentally  Bene- 
ficial Pollution  Control 
Projects 


Control  device/PCP 

Pollutant 
controlled 

Conventkxial  &  advanced  tlue 

SOj 

gas  desulfunzation 

Sortjent  iniection 

Electrostatic  precipitators 

Particu- 

laies 

and 

ottier 

pollut- 

ants. 

Baghouses 

Higti  efficiency  multiclones 

Scnjt)bers 

Flue  gas  recirculation   

Low-NO\  burners  or  combustors 

Selective  non-catalytic  reduction 

Selective  catalytic  reduction 

Low  emission  combustion  (for  in- 
ternal combustion  engines) 

oxidatiofVabsorption  catalyst 
(eg.  SCONOv  "•') 

Regenerative  ftiermal  oxidizers  . 

Catalytic  oxidizers 
Thermal  irxanerators 
Hydrocartxxi  combustion 

flares* 
Condensers 
At>soft)ers  &  adsortjers 
Biofiltration 


NOx 


VOC  and 
HAP 


TABLE  2  — Environk^entally  Bene- 
ficial Pollution  Control 
Projects — Continued 


Control  device/PCP 


Floatinf  roots  (for  storage  ves- 
sels) 


Pollutant 
controlled 


3*  For  the  purposes  of  these  rules.  "Hydro- 
cartxxi combustion  flare  means  either  a  flare 
used  to  comply  with  an  applicable  NSPS  or 
MACT  standard  (including  use  of  flares  dunng 
startup,  shutdown,  or  malfunction  permitted 
under  such  a  standard),  or  a  flare  that  serves 
to  control  emissions  from  waste  streams  com- 
pnsed  predominantly  of  hydrocartx)ns  and 
containing  no  more  than  230  mg/dscm  hydro- 
gen sulfide 

Other  presumed  environmentally 
beneficial  PCPs  include  activities  or 
projects  undertaken  to  accommodate:  (1) 
switching  to  different  ODS  with  a  less 
damaging  ozone-depleting  effect 
(factoring  in  its  ozone  depletion 
potential  and  projected  usage);  and  (2) 
switching  to  an  inherently  less  polluting 
fuel,  to  be  limited  to  the  following. 

•  Switching  from  a  heavier  grade  of 
fuel  oil  to  a  lighter  fuel  oil,  or  any  grade 
of  oil  to  0.05  percent  sulfur  diesel.  (that 
is,  from  a  higher  sulfur  content  #2  fuel, 
or  from  #6  fuel,  to  CA  0.05  percent 
sulfur  #2  diesel) 

•  Switching  from  coal,  oil.  or  any 
solid  fuel  to  natural  gas,  propane,  or 
gasified  coal. 

•  Switching  from  coal  to  wood, 
excluding  construction  or  demolition 
waste,  chemical  or  pesticide  treated 
wood,  and  other  forms  of  "unclean" 
wood 

•  Switching  from  coal  to  #2  fuel  oil 
(0.5  percent  maximum  sulfur  content) 

•  Switching  from  high  sulfur  coal  to 
low  sulfur  coal  (maximum  1.2  percent 
sulfur  content) 

We  are  presuming  that  the  application 
of  a  PCP  listed  above  is  environmentally 
beneficial  and  would  be  eligible  for  a 
PCP  Exclusion.  This  presumption  is 
premised  on  an  understanding  that  you 
will  design  and  operate  the  controls  in 
a  manner  that  is  consistent  with  proper 
industry,  engineering,  and  reasonable 
practices,  and  that  you  minimize 
increases  in  collateral  pollutants  within 
the  physical  configuration  and 
operational  standards  usually  associated 
with  the  emissions  control  device  or 
strategy.  You  will  be  required  to  certify 
that  this  is  true  in  the  notification  you 
send  your  reviewing  authority. 

As  stated  before,  the 
"environmentally  beneficial" 
determination  is  a  presumption,  so  it 
can  be  rebutted  in  cases  in  which  a 
reviewing  authority  determines  that  a 
particular  proposed  PCP  project  would 
not  be  environmentally  beneficial.  Also. 
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this  presumption  does  not  apply  when 

(1)  The  PCP  is  not  designed,  operated, 
or  maintained  in  a  manner  ctmsistent 
with  standard  and  reasonable  practices: 

(2)  the  collaterai  pollutant  emissions 
increases  are  not  minimized  within  the 
physical  configuration  and  operational 
standards  usually  associated  with  the 
emissions  control  device  or  strategy:  or 

(3)  the  unit  will  be  less  environmentally 
beneficial.  Also,  when  a  reviewing 
authority  determines  that  an  otherwise 
listed  project  would  not  be  constructed 
and  operated  consistent  with  standard 
practices,  it  may  rebut  the 
"environmentallv  beneficial" 
presumption  for  that  application  of  the 
let.hnologv 

Finally,  it  should  be  noted  that 
commenters  on  the  proposed  rule  list 
several  examples  of  specific  projects 
they  believe  we  should  add  to  the  list 
of  presumptively  en\  ironmentalh 
beneficial  projects.  However,  some  oi 
these  suggested  PCP  scenarios  would 
never  trigger  NSR  because  there  would 
not  be  a  significant  increase  in 
emissions,  from  either  the  collateral  or 
primary  pollutant.  For  example,  one 
commenter  says  we  should  consider  the 
termination  or  decommissioning  of  an 
emissions  unit  an  environmentally 
beneficial  technology.  We  have  never 
required  a  unit  to  undergo  NSR  before 
terminating  operation;  consequently. 
there  is  no  need  for  a  PCP  Exclusion 
Commenters  raised  other  scenarios  but 
provided  few  examples  and  insufficient 
detail  from  which  we  could  draw  an\ 
conclusions.  We  believe  that  the  PQT 
Exclusion  will  benefit  ordy  a  subset  of 
all  PCPs  undertaken  at  existing  sources, 
in  part  because  most  control  projects 
will  not  cause  an  emissions  increase  of 
any  criteria  pollutant  and,  thus,  will  not 
trigger  NSR.  As  always,  major  NSR  only 
applies  to  your  physical  or  operational 
changes  that  result  in  a  significant  net 
emissions  increase  at  your  source. 

b.  What  is  Meant  by  "Environmentally 
Beneficial"? 

The  WEPCO  PCP  Exclusion  defines  a 
PCP  as  "any  activity  or  project 
undertaken  ...  for  purposes  of 
reducing  emissions."  §52.21(b)(32).  We 
have  explained  that  'EPA  expects  that 
most,  if  not  all,  pollution  control 
projects  will  reduce  net  actual 
emissions."  57  FR  32319  (1992).  The 
WEPCO  PCP  Exclusion  therefore 
'avoids  the  need  to  undertake  a 
quantitative  emissions  increase 
calculation  in  every  case"  that  a  facility 
prepares  to  undertake  a  PCP,  Rather,  in 
recognition  that  while  a  PCP  "could 
theoretically  cause  a  small  collateral 
increase  in  some  emissions,  it  will 
substantially  reduce  emissions  of  other 


pollutants  '  the  rule  contemplates  that 
sources  proposing  PCPs  that  are  not 
listed  will  determine  in  the  first 
instance  whether  they  are  entitled  to  the 
PCP  Exclusion  based  on  the  "project's 
net  emissions  and  o\'era!l  impact  on  the 
environment."  Id.  at  32321. 
Nevertheless,  "the  reviewing  authority 
can  require  additional  modeling  under 
certain  circumstances  to  evaluate  the  air 
quality  impact  of  a  [PCP]."  Id. 

As  for  the  WEPCO  PCP  Exclusion. 
"reducing  emissions"  is  the  bedrock  of 
the  PCP  Exclusion  For  the  list  of  PCPs 
in  today's  regulation,  we  are  satisfied 
that  the  net  impact  on  the  environment 
from  these  projects  is  beneficial  because 
of  our  broad  experience  with  these 
technologies  Consequently,  such 
projects  are  desirable  from  an 
environmental  protection  perspective, 
and  we  have  no  reason  to  doubt  the 
validity  of  the  "environmentally 
beneficial"  presumption  when  such 
controls  are  applied  to  existing  sources 
consistent  with  standard  and  reasonable 
practices. 

For  those  proiects  not  listed  in  Table 
2,  there  is  no  presumption  as  to  whether 
or  not  the  projects  are  environmentally 
beneficial,  and  therefore  the  PCP 
Exclusion  is  not  self-executing.  On  a 
case-by-case  basis,  your  reviewing 
authority  must  consider  the  net 
environmental  benefit  of  a  non-listed 
project  and  approve  requests  for  the  PCP 
Exclusion  for  a  specific  application  of 
the  project  upon  a  showing  that  it  is 
environmentally  beneficial.  You  must 
recene  this  appro\ al  from  your 
reviewing  authority  before  beginning 
actual  construction  of  the  PCP.  This 
approval  must  be  conducted  through  a 
SIP-approved  permitting  process  that 
conforms  to  the  requirements  of 
§§51. 160  and  51.161,  including  a 
requirement  for  a  public  hearing  and  30- 
dav  public  comment  period  on  all 
aspects  of  the  project.  This  includes  an 
opportunity  for  the  public  and  EPA  to 
review  and  comment  on  the 
environmental  benefits  analysis  and  the 
air  quality  impacts  assessment.  The 
reviewing  authority's  evaluation  of  the 
project's  net  environmental  benefits  is 
limited  to  air  quality  considerations; 
specifically,  the  air  quality  benefits  of 
emissions  reductions  of  the  primary 
pollutant  must  outweigh  any 
detrimental  effects  from  emissions 
increases  in  the  collateral  pollutant, 
when  comparing  the  unit's  post-change 
emissions  to  its  pre-change  baseline 
actual  emissions.  Also,  the  reviewing 
authority's  decision  on  a  case-specific 
approval  of  a  PCP  Exclusion  does  not 
serve  to  proclaim  that  a  given 
technology  is  environmentally 
beneficial  for  purposes  of  subsequent 


PCP  Exclusion  applications  for  the  same 
technology. 

We  may  add  non-listed  control 
devices,  work  practices,  and  pollution 
prevention  projects  to  the  approved  list, 
such  that  a  previously  non-listed  project 
can  be  considered  for  a  self-executing 
PCP  Exclusion.  The  technology  must  be 
reviewed  by  us  to  ensure  that  the 
project's  overall  net  impact  on  the 
environment  is  indeed  beneficial.  Our 
evaluation  would  hinge  on  the  same 
factors  mentioned  above  for  the 
reviewing  authority's  case-by-case 
reviews.  Once  "listed,"  a  subsequent 
project  could  be  presumed 
environmentally  beneficial  unless  case- 
specific  factors  or  impacts  would 
indicate  otherwise. 

Today's  rule  also  provides  more 
guidance  in  this  rule  on  what 
constitutes  an  environmentally 
beneficial  fuel  switch.  In  general,  we 
lack  sufficient  information  from  which 
to  categorically  determine  that  a  switch 
to  solid  fuel  will  be  "inherently  less 
polluting."  For  instance,  switching  from 
oil  to  wood  waste  may  decrease  sulfur 
emissions  while  increasing  particulate 
emissions.  Switching  between  solid 
fuels,  such  as  coal,  woodwaste,  or  tire- 
derived  fuels,  must  therefore  be 
evaluated  more  closely  before  we  can 
determine  whether  such  a  switch  could 
qualify  as  an  environmentally  beneficial 
PCP.  Accordingly,  we  specify'  which 
fuel  switches  are  presumptively 
available  for  the  PCP  Exclusion. 

c.  Why  are  not  More  Pollution 
Prevention  Projects  Presumed 
Environmentally  Beneficial? 

Switching  to  a  less  polluting  fuel  or 
to  a  less  potent  quantity  of  ODS  are 
prime  examples  of  pollution  prevention 
projects,  and  both  are  already  listed  as 
presumptively  environmentally 
beneficial.  However,  some  commenters 
point  out  that  there  are  far  more  end-of- 
pipe,  add-on  technologies  that  are  listed 
as  environmentally  beneficial  and 
recommend  that  we  include  more 
pollution  prevention  technologies. 
Although  we  fully  support  and 
encourage  pollution  prevention  projects 
and  strategies,  special  care  must  be 
taken  in  evaluating  a  pollution 
prevention  project  for  the  PCP 
Exclusion.  Pollution  prevention  projects 
tend  to  be  dependent  on  site-specific 
factors  and  lack  an  historical  record  of 
performance,  which  proves  problematic 
in  deciding  whether  they  are 
environmentally  beneficial  when 
applied  universally.  We  believe  that 
both  add-on  control  devices  and 
pollution  prevention  projects  have  equal 
chances  of  being  presumed 
environmentallv  beneficial,  but  we  have 
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control  equipment,  and  this  is  why  the 
hst  inchides  more  of  those  types  of 
pollution  strategies.  Pollution 
prevention  prt)jects  can  still  qualify  as 
environmentally  beneficial  PCPs.  but 
they  must  be  evaluated  by  the  reviewing 
authority  to  confirm  their 
environmental  benefits. 

d  How  are  Control  Technologies  and 
Pollution  Prevention  Strategies  Added 
to  the  Presumptively  "Environmentally 
Beneficial"  List? 

The  proposal  would  have  allowed  the 
reviewing  authority  to  add  to  the  list  of 
presumptively  environmentally 
beneficial  technologies,  as  long  as  it 
determined  that  a  project  had  been 
"demonstrated  in  practice"  and  was 
comparable  in  effectiveness  to  the  listed 
technologies  on  a  pollutant-specific 
basis.  We  will  continue  to  allow  new 
control  te<:hnologies  that  are 
demonstrated  in  practice  to  be  added  to 
the  list  of  presumed  environmentally 
beneficial  technologies.  However, 
unlike  the  proposed  PCP  Exclusion,  we 
will  not  require  that  non-listed 
technologies  be  comparable  in 
effectiveness  on  a  pollutant-specific 
basis  with  the  emissions  reduction 
efficiency  of  currently  listed 
technologies  in  order  to  qualify  as 
environmentally  beneficial,  since  this  is 
difficult  to  compare  when  different 
pollutants  must  be  considered.  Also, 
today's  rule  vests  the  EPA 
Administrator  with  the  sole  authority  to 
approve  non-listed  pollution  strategies 
as  presumptively  environmentally 
beneficial.  The  reviewing  authority  may 
perform  a  case-specific  approval  of  a 
PCP  Exclusion  in  which  it  would 
determine  that  a  non-listed  technology 
is  environmentally  beneficial,  but  that 
determination  only  pertains  to  the 
particular  case  under  evaluation  and 
would  not  serve  to  presume  that  the 
technology  is  environmentally 
beneficial  for  subsequent  applications. 

Through  notice  and  comment 
rulemaking,  we  will  maintain  and 
update  the  list  as  we  deem  additional 
technologies  to  be  environmentally 
beneficial  or  to  remove  from  the  list  any 
PCP  that  we  erroneously  listed. 

Several  commenters  on  the  proposal 
suggest  that  we  create  a  clearinghouse 
for  newly  added  environmentally 
beneficial  PCPs.  We  agree  that  additions 
to  the  approved  PCP  list  need  to  be 
readily  available  to  the  public;  however, 
since  rulemaking  will  be  used  to  add 
new  PCPs  to  the  approved  list,  no 
additional  public  notice  will  be 
necessary. 

e.  How  do  I  Calculate  Emissions 
Increases? 


In  order  to  calculate  emissions 
increases  for  primary  and  collateral 
pollutants  for  the  purpose  of 
determining  the  environmental  impact 
of  the  PCP,  you  must  use  the  actual-to- 
projected-actual  applicability  test 
method  for  calculating  the  emissions 
increase.  This  test  is  discussed  in 
section  II  of  todays  preamble,  and  is 
consistent  with  the  remainder  of  today  s 
rule  revisions. 

/.  How  do  you  Perform  the  Emissions 
Calculation  for  Switches  to  a  Less  Potent 
Amount  of  ODS^ 

We  have  determined  that  activities  or 
pn)jects  undertaken  to  accommodate 
switching  to  an  ODS  with  less  potential 
for  stratospheric  ozone  damage  are 
presumptively  environmentally 
beneficial,  as  long  as  the  productive 
capacity  of  the  equipment  does  not 
increase  as  a  result  of  the  activity  or 
project. 

For  determining  your  emissions 
before  and  after  the  change,  you  must 
perform  a  weighted  comparison  of  the 
switch  based  on  ozone  depleting 
potential  (ODP),  taken  ft-om  40  CFR  pari 
82,  and  the  past  and  projected  future 
usage  of  each  ODS.  In  cases  where  we 
have  expressed  a  chemical's  ODP  in  40 
CFR  part  82  as  a  range,  the  most 
conservative  value  (that  is,  the  upper 
bound  value)  should  be  used.  The 
replaced  ODP-weighted  amount  is  then 
calculated  by  multiplying  the  ba^line 
actual  usage  (using  the  annualized 
average  of  any  24  consecutive  months  of 
usage  within  the  past  10  years)  by  the 
ODP  of  the  replaced  ODS.  The  projected 
ODP-weighted  amount  is  computed  by 
multiplying  the  projected  future  annual 
usage  of  the  new  substance  by  its  ODP. 
The  following  example  illustrates  how 
to  make  these  calculations  in 
determining  whether  a  switch  to  a 
different  ODS  is  environmentally 
beneficial. 

Example:  Source  plans  to  replace  solvents 
in  its  batch  process  line.  Its  current  solvent. 
CFC-12.  a  cnlorofluorocartKjn  (CFC)  with  an 
ODP  of  1.0,  is  emitted  at  200  tpy.  It  will  be 
substituted  with  a  less  potent  solvent,  a 
hydrochlorofluorocarbon  (HCFC)  with  an 
ODP  of  0.02.  As  a  result  of  this  change,  the 
straight  mass  emissions  coming  from  the 
solvent  will  increase  twofold  due  to  the  new 
process  solvent  having  a  higher  vapor 
pressure  than  the  old  solvent.  However,  this 
substitution  most  likely  would  be  viewed  as 
environmentally  t)eneficiai,  since  the  ODP- 
weighted  emissions  would  reveal  a  decreased 
risk  in  environmental  harm.  Specifically,  the 
CFC-12  would  be  multiplied  by  its  ODP  of 
1.0.  resulting  in  200  tpy  for  pre-change  ODP- 
weighted  emissions.  In  contrast,  the  400  tpy 
of  HCFC  emissions  would  be  multiplied  by 
0.02.  giving  it  a  post-change.  ODP-weighted 
emission  level  of  8  tpy.  The  net  effect  is  an 
emissions  decrease  of  192  tpy  on  an  ODP- 
weighted  basis. 


g.  Should  Cross-Media  Impacts  be 
Considered  in  the  "Environmentally 
Beneficial"  Demonstration? 

By  definition,  a  PCP  reduces 
emissions  of  air  pollutants  subject  to 
regulation  under  the  Act.  Therefore, 
while  the  primary  environmental 
benefit  of  the  PCP  would  be  to  reduce 
air  emissions,  a  secondary  benefit  could 
be  reducing  pollution  in  other  media. 
However,  these  cross-media  tradeoffs 
are  difficult  to  compare,  so  it  is  difficult 
to  weigh  their  importance  in  appraising 
the  overall  environmental  benefit  of  a 
PCP.  We  solicited  comments  in  the 
proposal  on  how  to  compare  cross- 
media  pollution,  but  we  received  no 
suggestions  on  how  to  design  such  a 
system.  As  a  result,  we  have  determined 
that  it  is  inappropriate  to  consider  non- 
air  impacts  when  considering  whether 
projects,  activities,  or  work  practices 
qualify  for  the  PCP  Exclusion. 

3.  Air  Quality  Impacts 

a.  What  is  the  "Cause-or-Contribute 
Test"? 

Another  criterion  for  qualification  for 
all  PCPs  is  that  the  emissions  from  the 
PCP  cannot  cause  or  contribute  to  a 
violation  of  any  NAAQS  or  PSD 
increment,  or  adversely  impact  an 
AQRV  (such  as  visibility)  that  has  been 
identified  for  a  Federal  Class  I  area  by 
an  FLM,  and  for  which  information  is 
available  to  the  general  public.  This  has 
been  called  the  "cause-or-contribute 
test."  We  continue  to  believe  that  the 
PCP  Exclusion  must  include  such 
safeguards  to  ensure  protection  of  the 
environment  and  public  health.  In  the 
WEPCO  PCP  Exclusion,  we  said  that  the 
reviewing  authority  "under  certain 
circumstances "  may  evaluate  the  air 
quality  impact  of  a  PCP.  57  PR  32321. 
Generally,  these  circumstances  would 
include  large  secondary  emissions 
increases  in  areas  that  are 
nonattainment,  or  marginally  in 
attainment,  for  the  pollutant  in 
question.  We  anticipate,  however,  that 
such  analyses  would  not  normally  be 
required,  since  collateral  emissions 
increases  from  most  relevant  projects 
will  be  so  small  that  additional 
modeling  should  not  be  required. 

Commenters  from  industry  complain 
that  determining  whether  there  would 
be  an  adverse  impact  on  an  AQRV  is  too 
difficult  and  believe  that  the  proposal  is 
ambiguous  in  defining  roles  of  FLMs 
and  reviewing  authorities.  The  intention 
of  the  statutory  structure  for 
preconstruction  permit  review  in 
section  165(d)  of  the  Act  unambiguously 
is  to  protect  against  any  adverse  impact 
on  AQRVs  in  Class  I  lands.  Therefore, 
we  continue  to  believe  that  any  air 
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quality  assessment  for  a  PCP  should 
consider  all  relevant  AQRVs  in  any 
Class  I  area  that  are  identified  by  the 
FLM  at  the  time  you  submit  your  notice 
or  permit  application  for  the  project.  For 
purposes  of  those  projects  on  the  list  of 
projects  presumptively  qualifying  for 
the  PCP  Exclusion,  we  are  limiting  the 
consideration  of  AQRVs  to  those  that 
have  already  been  identified  by  an  FLM 
for  the  Federal  Class  1  area.  You  should 
check  with  the  National  Park  Service 
website  and  other  public  information  to 
determine  if  the  FLM  has  already 
identified  an  AQRV  for  a  nearby  Class 
I  area.  If  you  are  required  to  obtain  both 
approval  from  your  reviewing  authority 
and  a  permit  before  beginning  actual 
construction  of  your  project,  then 
additional  AQRVs  may  be  identified  by 
an  FLM  consistent  with  the  procedures 
provided  for  in  that  permitting  process. 

b.  What  is  Necessary  for  the  Air  Quality 
Impacts  Analysis? 

Reviewing  authorities  can  require  you 
to  analyze  your  air  quality  impacts 
whenever  thev  have  rt^ason  to  believe 
that:  (1)  the  project  will  result  in  a 
significant  emissions  increase  of  any 
criteria  pollutant  over  levels  in  the  most 
recent  analvsis:  and  (2)  such  an  increase 
would  cause  or  contribute  to  a  violation 
of  any  NAAQS  or  PSD  increment  or 
adversely  impact  an  AQRV  (such  as 
visibility)  that  has  been  identified  for  a 
Federal  Class  1  area  by  an  FLM  and  for 
which  information  is  available  to  the 
general  public.  The  analysis  must 
contain  sufficient  data  to  satisfy  the 
reviewing  authority  that  the  new  levels 
of  emissions  will  not  cause  or  contribute 
to  a  violation  of  the  NAAQS  or  PSD 
increment,  or  adversely  impact  an 
AQRV  (such  as  visibility)  that  has  been 
identified  for  a  Federal  Class  1  area  by 
an  FLM  and  for  which  information  is 
available  to  the  general  public.  If  the  air 
quality  analysis  shows  that  a  resulting 
violation  is  foreseeable,  your  project 
cannot  receive  the  PCP  Exclusion. 

Manv  industry  commenters  complain 
that  the  proposed  air  quality  analysis 
and  Class  I  provisions  for  the  exclusion 
were  overly  burdensome  and  needed  to 
be  either  eliminated  or  streamlined.  We 
agree  in  part  with  this  point,  even 
though  we  strongly  contend  that  there 
need  to  be  safeguards  to  protect  against 
misuse  of  the  exclusion  with  projects 
that  will  not  provide  positive 
environmental  results.  Although  today's 
final  rule  contains  the  core  safeguard  to 
prevent  an  adverse  air  quality  impact,  a 
modeling  exercise  is  not  necessarily 
warranted  in  all  cases. 

While  you  are  not  required  to  notify 
the  FLM  of  any  Federal  Class  I  area 
located  near  your  facility  as  a 


prerequisite  for  proceeding  with  a  PCP, 
vnu  must  determine  whether  any 
AQRVs  have  been  identified  in  these 
areas.  FLMs  have  identified  AQRVs  for 
manv  of  the  Federal  Class  1  areas  and 
made  this  information  available  on  a 
dedicated  web  site  (http:// 
\s-ww2. nature. nps.gov).  If  no  AQRVs 
have  been  identified  for  a  particular 
Class  I  area,  your  demonstration  is 
simply  a  statement  that  no  AQRVs  exist 
in  Class  I  areas  that  youi  source  has  the 
potential  to  affect.  Similarly,  if  there  are 
AQRVs  in  nearby  Federal  Class  I  areas, 
but  the  pollutants  associated  with  these 
AQRVS  either  will  not  be  emitted  by 
vour  facility  or  will  not  increase  by  a 
significant  amount  as  a  result  of  the 
PCP,  then  your  demonstration  should 
simply  indicate  the  lack  of  any 
association  between  your  PCP  project 
and  the  known  AQRVs. 

On  the  other  hand,  you  should  be 
prepared  to  conduct  modeling  with 
respect  to  any  regulated  NSR  pollutant 
that  vour  PCP  will  cause  to  increase  by 
a  significant  amount  when  that 
pollutant  is  associated  with  a  known 
AQRV  in  a  nearby  Federal  Class  I  area. 
Oftentimes,  a  screening  model  may  be 
used  to  estimate  the  ambient  impacts  of 
the  increase  from  your  facility.  Special 
concern  should  be  given  in  cases  where 
an  FLM  has  already  identified  adverse 
impacts  for  such  -AQRV  In  such  cases, 
vnu  are  expected  to  record  and  consider 
anv  information  that  the  FLM  has  made 
available  concerning  the  adverse  effects, 
to  help  determine  whether  the  polhitant 
impacts  from  your  facility  have  the 
potential  to  cause  further  adverse 
impacts. 

If  a  reviewing  authority,  upon 
receiving  vour  notification  of  using  the 
PCP  Exclusion,  believes  that  an  air 
quality  impacts  analysis  is  reasonably 
necessary,  it  is  entitled  to  request  more 
information  from  you,  including 
additional  local  or  regional  modeling. 

c.  How  does  the  PCP  Exclusion  Apply  to 
Projects  With  Collateral  Pollutant 
Increases  of  Nonattainment  Pollutants? 

The  PCP  Exclusion  is  available, 
regardless  of  an  area's  attainment  status 
or  its  severity  of  nonattainment. 
Nonetheless,  because  increases  in  a 
nonattainment  pollutant  contribute  to 
the  existing  nonattainment  problem, 
you  or  the  reviewing  authority  must 
offset  with  acceptable  emissions 
reductions  any  significant  emissions 
increase  in  a  nonattaimnent  pollutant 
resulting  from  a  PCP.  We  are 
promulgating  the  PCP  Exclusion 
consistent  with  our  proposal's  approach 
of  requiring  mitigation  of  any  significant 
emissions  increase  of  a  nonattainment 
pollutant  resulting  from  a  PCP. 


Since  less  than  significant  collateral 
emissions  increases  (for  example,  less 
than  40  tpy  of  VOC  in  a  moderate  ozone 
nonattainment  area)  do  not  trigger  major 
NSR,  such  mitigation  requirements  are 
not  necessary  for  the  PCP  Exclusion 
when  the  increase  of  the  nonattainment 
pollutant  will  be  below  the  applicable 
significant  level.  Be  aware,  however, 
that  a  less  than  significant  emissions 
increase  may  be  subject  to  a  State's 
minor  NSR  requirements. 

4.  Miscellaneous 

a.  Can  vou  Generate  ERCs  From  Your 
PCP-Excluded  Project? 

The  proposal  would  have  allowed 
certain  projects  approved  for  the  PCP 
Exclusion  to  use  their  primary 
pollutant(s)  emissions  reductions  as 
NSR  offsets  or  netting  credits.  We 
included  in  the  proposed  rule  a 
specialized  "environmentally 
beneficial"  test  that  would  apply  to 
PCPs  that  generate  ERCs.  Some 
commenters  support  allowing  ERCs  and 
creating  more  flexibility  to  use  them. 
However,  other  commenters  recommend 
that  EPA  avoid  complicating  the  PCP 
Exclusion  by  factoring  emissions  trading 
credits  with  the  exclusion.  These 
commenters  claim  that  the  parceling  out 
of  the  appropriate  reductions  for 
emissions  credits  and  for  the  newly 
installed  PCP  would  take  an  enormous 
amount  of  time,  and  cause  problems 
with  tracking  emissions  reductions  and 
using  the  credits. 

We  no  longer  believe  it  would  be 
prudent  to  allow  PCPs  to  generate 
netting  credits  or  offsets  for  the 
emissions  reductions  used  to  initially 
qualify  the  project  for  the  PCP 
Exclusion,  in  light  of  the  issues  of 
increased  complexity  that  the 
commenters  raise.  But  perhaps  more 
importantly,  we  feel  that  the  emissions 
reductions  initially  achieved  by  the  PCP 
are  integral  to  the  "environmentally 
beneficial"  demonstration  required  in 
order  for  the  PCP  to  qualify  for  the 
exclusion.  The  emissions  reductions  are 
traded,  in  effect,  for  the  significant 
emissions  increase  of  the  collateral 
pollutants  and  for  the  benefits  of  being 
excluded  from  the  major  NSR 
permitting  requirements.  To  then  re-use 
the  reductions  would  weaken  the  PCP 
Exclusion  and  would  not  ensure 
appropriate  envirorunental  protection. 
Consequently,  you  cannot  use  emissions 
reductions  that  initially  qualified  a 
project  for  the  PCP  Exclusion  as  netting 
credits  or  offsets. 

However,  vou  are  allowed  to  continue 
to  use  these  reductions  to  generate 
allowances  for  purposes  of  complying 
with  the  title  IV  Acid  Rain  program.  In 
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1992.  the  PCP  Exclusion  was  originally 
designed  for  use  by  EUSGUs  because  we 
did  not  envision  that  Congress  intended 
for  the  NSR  program  to  apply  to  projects 
undertaken  to  comply  with  title  IV. 
Nothing  in  today's  proposal  is  intended 
to  change  that  design. 

Moreover,  once  you  qualify  for  the 
PCP  Exclusion,  you  can  apply  for  ERCs 
if  you  change  your  process  conditions  in 
such  a  way  that  further  reduces 
emissions.  For  example,  consider  that 
you  have  an  add-on  control  technology 
which  receives  a  PCP  Exclusion  that,  at 
full  operation,  allows  the  source  to 
increase  its  emissions  of  a  spe<;ific 
collateral  pollutant  and  emit  100  tpy  of 
a  pollutant  (either  a  targeted  pollutant 
or  a  collateral  pollutant).  If  you  later 
decide  to  take  an  hours-of-operation 
limit  for  your  process  line  and/or 
control  technology  that  reduces  your 
emissions  of  that  pollutant  to  75  tpy, 
then  this  25  tpy  reduction  in  emissions 
can  be  used  as  ERCs  if  deemed 
acceptable  in  all  other  respects  by  your 
reviewing  authority 

b  Why  Are  We  Deleting  the  "Primary 
Purpose"  test? 

The  "primary  purpose"  test  was 
proposed  as  an  initial  screening 
mechanism  for  reviewing  authorities  to 
screen  out  inappropriate  projects  and  to 
streamline  the  approval  process.  This 
was  designed  to  help  reviewing 
authorities  avoid  dedicating 
unnecessary  resources  to  non-qualifying 
projects.  Furthermore,  we  recognized 
that  all  of  the  listed  PCPs  have  a 
primary  purpose  of  reducing  air 
pollution,  so  it  followed  logically  that 
any  other  PCP  should  have  the  same 
primary  purpose. 

However,  we  received  comments  from 
both  industry  and  a  State  trade 
association  stating  that  many  activities 
and  projects  have  multiple  purposes  in 
addition  to  reducing  emissions,  and 
they  encourage  EPA  not  to  focus  on  the 
primary  purpose  of  a  project,  but  rather 
on  the  project's  net  environmental 
benefit,  in  considering  it  for  a  PCP 
Exclusion.  A  "primary  purpose" 
requirement  would  disqualify  projects 
that  may  be  environmentally  beneficial 
but  happen  to  not  have  pollution 
control  as  their  primary  purpose. 
Further,  one  commenter  stated  that  by 
focusing  on  the  intent  of  the  project 
rather  than  its  end  result,  administrative 
agencies  will  unnecessarily  be  forced  to 
devote  scarce  resources  to  making  these 
determinations. 

We  concur  with  these  comments  and 
have  determined  that  this  test  is 
potentially  unnecessarily  restrictive. 
Our  primary  objective  in  allowing  for  a 
PCP  Exclusion  is  to  offer  NSR  relief  for 


those  projects  that  create  a  net 
environmental  benefit,  and  thus  we 
should  not  concern  ourselves  with  a 
source's  motivation  for  undertaking  its 
project.  Therefore,  by  today's  rule 
revisions,  even  if  a  project's  primary 
purpose  is  not  to  reduce  emissions,  it 
can  still  qualify  for  the  PCP  Exclusion 
if  it  meets  the  "environmentally 
beneficial"  and  air  quality  tests  set  forth 
in  today's  regulations. 

c.  How  Do  the  Listed  PCP  Technologies 
Compare  to  BACT  or  LAER 
Determinations? 

The  list  of  presumed  environmentally 
beneficial  technologies  contains  several 
control  strategies  that  do  not  qualify  as 
BACT  or  LAER.  For  example,  installing 
low-NOx  burners  on  large-sized  turbines 
would  rarely  constitute  an  acceptable 
BACT  level.  However,  these  projects  are 
presumed  environmentally  beneficial 
and  are  eligible  for  the  PCP  Exclusion 
from  major  NSR  because  these  controls 
are  cleaner  than  the  existing  equipment 
is  without  the  controls.  In  addition,  the 
PCP  Exclusion  only  applies  to  sources 
that  are  installing  PCPs,  and  not  to  the 
installation  of  new  emissions  units  or 
changes  that  increase  the  capacity  of  the 
unit,  both  of  which  would  be  potentially 
subject  to  BACT  or  LAER.  We  reiterate, 
however,  that  merely  because  a  control 
technology  is  listed  as  environmentally 
beneficial  does  not  also  imply  that  the 
technology  is  equivalent  to  BACT  or 
LAER,  and  you  should  not  rely  on  any 
such  implication  as  a  presumptive 
BACT  or  LAER  determination. 

d.  Is  the  Intent  of  the  PCP  Exclusion  to 
Allow  Collateral  Pollutant  Emissions  to 
go  Uncontrolled? 

To  qualify  for  the  PCP  Exclusion,  you 
must  minimize  emissions  of  collateral 
pollutants  within  the  physical 
configuration  and  operational  standards 
usually  associated  with  the  emissions 
control  device  or  strategy  This  typically 
occurs  by  inherent  design  of  the  control 
device  that  causes  them.  In  most  cases, 
no  additional  control  requirements  will 
beinecessary. 

e.  What  Does  "Demonstrated  in 
Practice"  Mean? 

Representatives  from  industry 
comment  that  we  should  ease 
restrictions  that  require  new  add-on 
technologies  to  be  demonstrated  in 
practice.  We  are  continuing  to  require 
that  new  technologies  be  demonstrated 
in  practice  before  being  added  to  the 
list,  in  part  because  this  is  an  important 
element  in  a  showing  that  the  candidate 
technology  is  environmentally  sound. 
However,  we  have  expanded  the 
meaning  of  'demonstrated  in  practice" 


to  include  technologies  demonstrated 
outside  of  the  United  States. 

/.  How  Can  the  Public  Participate  in  the 
PCP  Exclusion  Decision  for  Y'our 
Project? 

By  these  rule  revisions,  we  are  not 
requiring  any  review  of  your  PCP  by  the 
public  or  your  reviewing  authority  prior 
to  enabling  the  use  of  the  exclusion. 
Nonetheless,  existing  State  regulations 
for  minor  NSR  will  continue  to  apply  to 
projects  that  qualify  for  the  PC? 
Exclusion  and  are  not  otherwise 
excluded  under  the  State  program. 
Minor  NSR  programs  are  designed  to 
consider  the  impact  these  increases 
could  have  on  air  quality,  including 
whether  local  conditions  justify 
rebutting  the  presumption  that  a  listed 
project  is  environmentally  beneficial. 
Nothing  in  this  rule  voids  or  otherwise 
creates  an  exclusion  from  any  otherwise 
applicable  minor  NSR  preconstruction 
review  requirement  in  any  SIP  that  has 
been  approved  pursuant  to  section 
1 10(a)(2)(C)  of  the  Act  and  40  CFR 
51.160  through  51.164.  The  minor  \sK 
permits  may  afford  the  public  an 
opportunity  to  review  and  comment  on 
the  use  of  the  PCP  Exclusion  for  a 
specific  project.  See  §§51.160  and 
51.161.  Furthermore,  to  undertake  a  PCP 
Exclusion,  you  could  use  the  title  V 
permit  revision  process  to  officially 
effect  the  PCP  Exclusion.  This  would 
enable  the  public  to  review  the  PCP 
determination  at  that  time. 

Thus,  the  process  for  implementing  a 
PCP  Exclusion  would  be  similar  to  the 
other  exemptions  within  NSR  (routine 
maintenance,  change  in  ownership,  etc.) 
whereby  you  are  empowered  to  make 
the  proper  decision  based  on  the  facts 
of  the  case  and  the  rule  requirements. 

C.  Legal  Basis  for  PCP 

In  1992.  we  revised  the  NSR 
regulations  to  exclude  PCPs  at  existing 
EUSGUs.  See  57  FR  32314  (July  21. 
1992).  amending 
§§51.165(a)(l)(v)(C)(8), 
51.166(b)(2){iii)(h),and 
52.21(b)(2)(iii)(h).  There,  we  stated  that 
we  believed  "that  Congress  did  not 
intend  that  PCPs  be  considered  the  type 
of  activity  that  should  trigger  NSR."  57 
FR  32319.  Although  the  1992 
rulemaking  applied  only  to  EUSGUs,  we 
believe  that  Congress's  intention  holds 
true  for  other  industry  sectors  as  well. 
Congress  could  not  have  intended  to 
require  that,  and  the  Act  should  not  be 
construed  such  that,  physical  or 
operational  changes  undertaken  to 
reduce  emissions  undergo  NSR. 
Therefore,  in  today's  action,  we  are 
revising  the  PCP  Exclusion  and 
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removing  the  conditions  limiting  it  to 
EUSGUs. 

In  the  event  that  a  PCP  results  in  a 
significant  emissions  increase  of  a 
differf'Qt  pollutant   the  reviewing 
authority  may  require  an  analysis  of  air 
quality  impacts  which  would  serve  the 
same  function  as  an  air  qualitv  impacts 
analysis  conducted  as  part  of  NSR 
permitting.  Proyiding  an  exclusion  for 
PCPs  enables  facilities  to  reduce 
emissions  without  having  to  wait  for  a 
major  NSR  permit  to  be  issued  We 
believe  that  this  result  is  consistent  with 
the  objectives  of  the  NSR  provisions  in 
the  CAA.  Thus,  we  are  revising  our 
rules  to  remove  disincentives  to 
pollution  control  and  pollution 
prevention  projects  to  the  extent 
allowed  under  the  CAA. 

D.  Implementation 

1.  How  Do  You  Apply  For  and  Receive 
a  PCP  Exclusion? 

The  process  for  obtaining  a  PCP 
Exclusion  basically  breaks  down  into 
two  separate  scenarios,  depending  on 
whether  your  proposed  project  is 
"listed"  or  "non-listed"  as 
environmentally  beneficial.  Both 
processes  are  presented  below 

a.  What  Is  the  Process  You  Must  Follow 
for  Projects  Involving  Listed  PCPs? 

Before  you  begin  actual  construction 
on  your  PCP,  you  must  submit  a  notice 
to  your  reviewing  authority  that 
includes  the  following  information  (and 
depending  on  your  reviewing 
authority's  requirements,  this 
information  may  be  submitted  with  a 
part  70.  part  71  or  other  SIP-approved 
permit  application  such  as  a  minor  NSR 
permit  application):  (1)  A  description  of 
project;  (2)  an  analysis  of  the 
environmentally  beneficial  nature  of  the 
PCP,  including  a  projection  of  emissions 
increases  and  decreases  (speciated. 
using  an  appropriate  emissions  test  for 
the  emissions  unit);  and  (3)  a 
demonstration  that  the  project  will  not 
have  an  adverse  air  quality  impact. 

You  may  begin  construction  on  the 
PCP  immediately  upon  submitting  your 
notice  to  the  reviewing  authority 
However,  if  your  reviewing  authority 
determines  that  the  source  does  not 
qualify  for  a  PCP  Exclusion,  you  may  be 
subject  to  a  delay  in  the  project  or  an 
order  to  not  undertake  the  project. 

b.  What  /.s  thf  Process  You  Must  Follow 
for  Projects  Involving  Non-Listed  PCPs? 

For  projects  not  listed  in  Table  2,  on 
a  case-by-case  basis  your  reviewing 
authority  must  consider  the  net 
environmental  benefit  of  a  non-listed 
project  and,  within  a  reasonable  amount 


of  time,  act  upon  vour  request  for  the 
exclusion  for  a  specific  application.  You 
must  receive  this  approval  from  your 
reviewing  authority  before  beginning 
actual  (instruction  nf  the  PCP  "i'our 
reviewing  authority  will  provide  an 
opportunity  for  public  review  and 
comment  prior  to  granting  its  approval 
for  the  PCP 

Your  application  for  case-vpei  ifir 
approval  of  a  PCP  Exclusion  should 
have  the  same  information  as  required 
above  for  a  notice  to  use  a  listed 
technology.  The  only  difference 
between  the  two  processes  is  that  the 
use  of  a  listed  technology  allows  you  to 
commence  construction  on  your  PCP 
immediately  after  submitting  your 
notice  to  the  reviewing  authority, 
whereas  the  use  of  a  non-listed 
technology  requires  you  to  first  submit 
an  application  to  your  reviewing 
authority  and  obtain  its  approval  prior 
to  construction  of  your  PCP. 

2.  What  Process  Will  We  Follow  To  Add 

New  Projects  to  the  List  of 
Environmentally  Beneficial  PCPs? 

We  will  use  notice  and  comment 
rulemaking  procedures  to  add  new 
projects  to  the  list  of  PCPs  that  are 
presumed  to  be  environmentally 
beneficial.  We  may  take  this  action  on 
our  own  initiative  or  you  may  petition 
us.  if  you  believe  there  is  a  project  that 
should  be  added  to  the  list. 

If  vou  submit  a  petition  to  us 
requesting  that  a  non-listed  air  pollution 
control  technology  (which  includes 
pollution  prevention  or  work  practices) 
be  determined  en\'ironmentally 
beneficial  and  presumptively  qualified 
for  the  PCP  Exclusion,  you  should 
describe  the  anticipated  emissions 
consequence  of  installing  the  PCP,  both 
for  primary'  and  collateral  pollutants. 
We  will  review  your  submittal  within  a 
reasonable  amount  of  time.  If  we  believe 
that  the  project  should  be  added  to  the 
list,  we  will  amend  the  list  of  approved 
PCPs  through  rulemaking.  Once  the  rule 
has  been  amended,  you  may  use  a 
newly  listed  PCP  if  you  proceed  in 
accordance  with  the  process  for 
implementing  the  PCP  Exclusion  for 
lifted  PCPs  (5ee  section  Vl.D.l.a.) 

3.  Whd!  .\ir  Our  Operational 
Expectations  for  an  Excluded  PCP? 

Bv  this  rule,  we  are  creating  a  general 
dutv  for  al!  sources  approved  to  use  a 
PCP  Exclusion.  This  general  duty  clause 
requires  you  to  operate  the  PCP  in  a 
manner  consistent  with  reasonable 
engineering  practices  and  with  the  basic 
applicability  requirements  for  the 
exclusion  [i.e..  being  environmentally 
beneficial  and  having  no  adverse  air 
quality  impacts).  This  means  that  you 


have  a  legal  responsibility  to  operate  in 
a  manner  that  is  consistent  witli  your 
analysis  of  the  environmental  benefits 
and  air  quality  impacts  analysis,  and 
that  you  will  minimize  collateral 
pollutant  increases  within  the  physical 
configuration  and  operational  standards 
usually  associated  with  the  emissions 
control  device  or  strategy. 

4.  What  Are  the  Implications  of  Not 
Complying  With  the  PCP  Exclusion 
Process? 

The  PCP  Exclusion  is  a  mechanism 
for  bypassing  the  major  NSR  permitting 
requirements.  If  you  do  not  comply  with 
the  steps  necessary  to  qualify  for  the 
PCP  Exclusion  under  the  terms  of  the 
PCP  provisions,  you  can  become  subject 
to  major  NSR. 

Vn.  Listed  Hazardous  Air  Pollutants 

The  1990  Amenamenls  to  me  k^A^^  at 
section  112(b)(6)  exempted  HAP  listed 
under  section  112(b)(1)  from  the  PSD 
requirements  in  part  C.  In  our  1996 
Federal  Register  Notice,  we  proposed 
changes  to  the  regulations  at  §§51  166 
and  52.21  to  implement  this  exemption. 
Specifically,  we  proposed  the  following. 

•  The  HAP  listed  in  section  112(h)(1). 
as  well  as  any  pollutant  that  may  be 
added  to  the  list,  are  excluded  from  the 
PSD  provisions  of  part  C.  These  HAP 
include  arsenic,  asbestos,  benzene, 
beryllium,  mercury',  radionuclides,  and 
vinyl  chloride,  all  of  which  were 
previously  regulated  under  the  PSD 
rules.  This  exemption  applies  to  the 
provisions  for  major  stationary  sources 
in  §§  51.166(b)(2)  and  52.21(h)(2),  the 
significant  levels  in  §§51.166(b)(23){i) 
and  52.21(b)(23)(i),  and  the  significant 
monitoring  concentrations  in 
§§51.166(i)(8)and52.21(i)(8). 

•  Pollutants  listed  in  regulations 
pursuant  to  section  112(r)(l).  Accidental 
Release,  are  not  excluded  from  the  PSD 
provisions  of  part  C. 

•  Any  HAP  listed  in  section  112(b){l) 
that  are  regulated  as  constituents  or 
precursors  of  a  more  general  pollutant 
listed  under  section  108  are  still  subject 
to  PSD,  despite  the  exemption  in  section 
112(b)(6). 

•  If  a  pollutant  is  removed  from  the 
list  under  the  provisions  of  section 
112(b)(3)  of  the  Act,  that  pollutant 
would  be  subject  to  the  applicable  PSD 
requirements  of  part  C  if  it  is  otherwise 
regulated  under  the  Act. 

•  Pollutants  regulated  under  the  Act 
and  not  on  the  list  of  HAP.  such  as 
fluorides.  TRS  compounds,  and  sulfuric 
acid  mist,  continue  to  be  regulated 
under  PSD. 

Public  commenters  generally  agree 
that  our  proposal  reflects  the  statutory 
requirements.  Therefore,  today  we  are 
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taking  final  action  to  promulgate  these 
proposed  provisions  at 
§§51.166(b)(23)(i).  51.166(i)(8). 
52.21(b)(23)(i).  and  52.21(i)(8). 

As  today's  regulations  provide,  the 
following  pollutants  currently  regulated 
under  the  Act  are  subject  to  Federal  PSD 
review  and  permitting  requirements. 

.  CO 

•  NOx 
.  SO: 

•  PM  and  particulate  matter  less  than 
10  microns  in  diameter  (PM-10) 

.  Ozone  (VOC) 

•  Lead  (Pb)  (elemental) 

•  Fluorides  (excluding  hydrogen 
fluoride) 

•  Sulfuric  acid  mist 
.  H:S 

•  TRS  compounds  (including  HjS) 
.  CFCs  11,  12.  112.  114.  115 

•  Halons  1211.  1301.2402 

•  Municipal  Waste  Combustor  (MWC) 
acid  gases.  MWC  metals,  and  MWC 
organics 

•  ODS  regulated  under  title  VI 

The  PSD  program  applies 
automatically  to  newly  regulated  NSR 
pollutants,  which  would  include  final 
promulgation  of  an  NSPS  applicable  to 
a  previously  unregulated  pollutant. 

As  we  indicated  in  our  proposal 
package.  CAA  section  112(b)(7)  states 
that  elemental  Pb  (the  named  chemical) 
may  not  be  listed  by  the  Administrator 
as  a  HAP  under  section  112(b)(1). 
Therefore,  because  section  112(b)(6) 
exempts  only  the  pollutants  listed  in 
section  112,  elemental  Pb  emissions  are 
not  exempt  from  the  Federal  PSD 
requirements.  Elemental  Pb  continues  to 
be  a  criteria  pollutant  subject  to  the  Pb 
NAAQS  and  other  requirements  of  the 
Act.  As  proposed,  we  are  also 
continuing  to  maintain  that  the 
reference  to  Pb  in  the  regulations 
regarding  the  significant  levels  and 
significant  monitoring  concentrations 
covers  the  Pb  portion  of  Pb  compounds. 
See  §§  51.166(b)(23).  51.166(i)(8), 
52.21(b)(23),  and  52.21(i)(8).  Otherwise, 
the  word  elemental  might  imply  that 
only  Pb  that  is  not  part  of  a  Pb 
compound  is  covered. 

One  commenter  requests  that  we 
amend  the  regulations  to  include  a 
definition  of  pollutants  regulated  under 
the  Act.  We  agree  with  the  commented 
that  such  a  provision  would  clarify 
which  pollutants  are  covered  under  the 
PSD  program.  Moreover,  the 
nonattainment  NSR  rules  at  §  51.165 
would  also  benefit  from  this  clarity. 
Therefore,  today's  final  regulations 
include  a  definition  for  regulated  NSR 
pollutant.  This  new  definition  replaces 
the  terminology  "pollutants  regulated 
under  the  Act." 


The  term  "Regulated  NSR  pollutant" 
includes  the  foHowing  pollutants. 

•  NOx  or  any  VOC 

•  Any  polluiant  for  which  a  NAAQS 
has  been  promulgated 

•  Any  pollutant  that  is  subject  to  any 
standard  promulgated  under  section 
111  of  the  Act 

•  Any  Class  I  or  II  substance  subject  to 
a  standard  promulgated  under  or 
established  by  title  VI  of  the  Act. 
The  new  definition  excludes  HAPs 

listed  in  section  112  of  the  Act 
(including  any  pollutants  that  may  be 
added  to  the  list  pursuant  to  section 
1 12(b)(2)  of  the  Act).  However,  when 
any  pollutant  listed  under  section  112  of 
the  Act  is  also  a  constituent  or  precursor 
of  a  more  general  pollutant  that  is 
regulated  under  section  108  of  the  Act, 
that  listed  pollutant  may  be  regulated 
under  NSR  but  only  as  part  of  regulation 
of  the  general  pollutant. 

As  we  indicated  in  our  proposal.  State 
and  local  agencies  with  an  approved 
PSD  program  may  continue  to  regulate 
the  HAP  now  exempted  from  Federal 
PSD  by  section  1 12(b)(6)  if  their  PSD 
regulations  provide  an  independent 
basis  to  do  so.  These  State  and  local 
rules  remain  in  effect  unless  they  are 
revised  to  provide  similar  exemptions. 
Such  provisions  that  are  part  of  the  SIP 
are  federally  enforceable. 

Section  112(q)  retains  existing 
NESHAP  regulations  by  specifying  that 
any  standard  under  section  112  in  effect 
before  the  enactment  of  the  1990 
Amendments  remains  in  force. 
Therefore,  the  requirements  of  §§  61 .05 
to  61.08,  including  preconstruction 
permitting  requirements  for  new  and 
modified  sources  subject  to  existing 
NESHAP  regulations,  are  still 
applicable. 

Pollutants  listed  under  section  112(r) 
are  not  included  in  the  definition  of 
regulated  NSR  pollutant.  As  we 
proposed,  substances  regulated  under 
section  112(r)  may  still  be  subject  to 
PSD  if  they  are  regulated  under  other 
provisions  of  the  Act.  For  example,  even 
though  HjS  is  listed  under  section 
112(r),  it  is  still  regulated  under  the 
Federal  PSD  provisions  because  it  is 
regulated  under  the  NSPS  program  in 
section  111.  This  means  that  the  listing 
of  a  substance  under  section  112(r)  does 
not  exclude  the  substance  from  the 
Federal  PSD  provisions:  the  PSD 
provisions  apply  if  the  substance  is 
otherwise  regulated  under  the  Act. 

We  are  not  taking  final  action  on 
ambient  impact  concentrations  or 
maximum  allowable  increases  in 
pollutant  concentrations  as  proposed  in 
§51.166(b)(23)(iv)  and  (v)  and 
§52.21(b)(23)(iv)  and  (v).  Although 


these  provisions  are  included  in  the 
definition  of  significant,  they  do  not 
relate  to  the  new  provisions  for  HAP. 
Instead,  they  concern  Class  I  issues, 
which  we  have  not  taken  final  aQtion 
on 

\  III    Ktl.'c  ti\f  Ddtf  tiir  l(.<i.n  s 
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A-s  di.sc  ussod  above,  today  we  are 
changing  the  existing  NSR  requirements 
in  five  ways. 

•  Providing  a  new  method  for 
determining  baseline  actual  emissions 

•  Adopting  the  actual-to-projected- 
actual  methodology  for  determining 
whether  a  major  modification  has 
occurred 

•  Allowing  major  stationary  sources  to 
comply  with  PALs  to  avoid  having  a 
significant  emissions  increase  that 
triggers  the  requirements  of  the  major 
NSR  program 

•  Providing  new  applicability 
provisions  for  emissions  units  that  are 
designated  Clean  Units 

•  Excluding  PCPs  from  the  definition  of 
"physical  change  or  change  in  the 
method  of  operation  " 

Today's  rules  codify  our  longstanding 
policy  for  calculating  the  baseline  actual 
emissions  for  EUSGUs,  which  is  any 
consecutive  2  years  in  the  past  5  years, 
or  another  more  representative  period. 
In  today's  final  rules  we  are  also 
including  a  new  section  that  outlines 
how  a  major  modification  is  determined 
under  the  various  major  NSR 
applicability  options  and  clarifies  where 
you  will  find  the  provisions  in  our 
revised  rules. 

All  of  these  changes  will  fake  effect  in 
the  Federal  PSD  program  (codified  at 
§52.21)  on  March  3.  2003.  This  means 
that  these  rules  will  apply  on  March  3. 
2003.  in  any  area  without  an  approved 
PSD  program,  for  which  we  are  the 
reviewing  authority,  or  for  which  we 
have  delegated  our  authority  to  issue 
permits  to  a  State  or  local  reviewing 
authority. 

To  be  approvable  under  the  SIP,  State 
and  local  agency  programs 
implementing  part  C  (PSD  permit 
program  in  §51.166)  or  part  D 
(nonattainment  NSR  permit  program  in 
§51.165)  must  include  today's  changes 
as  minimum  program  elements.  State 
and  local  agencies  should  assure  that 
any  program  changes  under  §§51.165 
and  51.166  are  consistently  accounted 
for  in  other  SIP  planning  measures. 
State  and  local  agencies  must  adopt  and 
submit  revisions  to  their  part  51 
permitting  programs  implementing 
these  minimum  program  elements  no 
later  than  January  2,  2006.  That  is,  for 
both  nonattainment  and  attainment 
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areas,  the  SIP  revisions  must  be  adopted 
and  submitted  within  3  years  from 
todav.  The  Act  does  not  specify  a  date 
for  submission  of  SIP.s  when  we  revise 
the  PSD  and  NSR  rules  We  believe  it  is 
appropriate  to  establish  a  date 
analogous  to  the  date  for  submission  of 
new  SIPs  when  a  NAAQS  is 
promulgated  or  revised,  lender  section 
110(a)(1)  of  the  Act,  as  amended  in 
1990,  that  date  is  3  years  from 
promulgation  or  revision  of  the  NAAQS 
Accordingly,  we  have  established  3 
years  from  today's  revisions  as  the 
required  date  for  submission  of 
conforming  SIP  revisions.  We  have 
made  conforming  changes  to  the  PSD 
regulations  at  *5  51  166(a)(6)(i)  to 
indicate  that  State  and  local  agencies 
must  adopt  and  submit  plan  revisions 
within  3  vears  after  new  amendments 
are  published  in  the  Federal  Register 

In  our  1996  prop(isf>d  rule,  we 
solicited  commtjnt  on  a  new  approach 
for  implementing  the  applicability- 
related  NSR  impnnements  [i.e..  PALs, 
the  Clean  Unit  provision,  the  PCP 
Exclusion,  and  provisions  related  to 
measuring  emissions  increases).  We 
noted  that  the  ,'\gency  in  the  past  "has 
essentially  required  States  to  follow  a 
single  applicability  methodology,"  but 
that  "States  could,  of  course,  have  a 
more  stringent  approach  "61  PR  38253 
Instead  of  following  this  normal  course. 
we  proposed  to  establish  the  new 
applicability  provisions  as  a  "menu    of 
options.  Under  this  approach,  we  would 
have  allowed  States  to  adopt  into  their 
NSR  programs  all,  some,  or  none  of  the 
new  provisions. 

In  today's  final  rule,  we  have  decided 
not  to  implement  the  menu  approach 
We  have  opted  instead  to  retain  our 
longstanding  approach  of  incorporating 
all  of  the  new  provisions  into  our 
"base"  NSR  program  requirements. 
which  are  set  forth  in  §§  51  165,  51.166. 
and  52.24.  The  same  provisions  will  be 
included  in  §52.21.  our  own  PSD 
permitting  program.  Our  decision  is 
based  primarily  on  our  belief  that  the 
NSR  program  will  work  better  as  a 
practical  matter  and  will  produce  better 
environmental  results  if  all  five  of  the 
new  appli(:abilit\  pro\'isi(ins  are 
adopted  and  implemented   We  and  our 
stakeholders  invested  unprecedented 
amounts  of  time,  energy,  and  resources 
in  deciding  how  best  to  improve  the 
NSR  program   ,\fler  well  over  a  decade 
of  sustained  effort,  we  believe  that  we 
have  found  effective  solutions  to  many 
of  the  program's  most  intractable 
problems.  We  hope  that  making  the  new 
provisions  part  of  our  base  programs 
will  provide  incentive  for  these 
provisions  to  be  adopted  on  a 
widespread  basis. 


Notably,  even  without  the  menu 
approach,  State  and  local  )urisdict!ons 
have  significant  freedom  to  customize 
their  NSR  programs  Ever  since  our 
current  NSR  reguiatums  were  adopted 
in  1980,  we  have  taken  the  position  that 
States  may  meet  the  requirements  of 
part  51  "with  different  but  equivalent 
regulations  "  45  FR  52676   Several 
States  have,  indeed,  implemented 
programs  that  work  every  bit  as  well  as 
our  own  base  programs,  yet  depart 
substantially  from  the  basic  framework 
established  in  our  rules.  A  good 
example  is  Oregon,  where  the  SIP- 
approved  program  requires  all  major 
sources  to  obtain  plantwide  permits  not 
unlike  the  P.^Ls  that  we  are  finalizing 
todav,  Oregon  s  program  plainly 
illustrates  that  we  have  not 
implemented  our  base  programs  with  a 
une-size-fits-all  mentality  and  certainly 
do  not  have  the  goal  of  "preempting" 
State  creati\'ity  or  innovation. 

Perhaps  the  biggest  potential 
disadvantages  to  implementing  the  new 
applicability  provisions  as  part  of  our 
base  programs  are  the  time  and  effort 
required  to  revise  e.xisting  State 
programs  and  to  have  the  revised 
programs  approved  as  part  of  the  SIP. 
For  States  that  choose  to  adopt  all  of  the 
new  applicability  provisions,  we  expect 
that  the  SIP  approval  process  will  be 
expeditious.  Of  course,  the  review  and 
approval  process  will  be  more 
c  omplicated  for  States  that  c  hoose  to 
adopt  a  program  that  differs  from  our 
base  programs.  For  example,  if  a  State 
decides  it  does  not  want  to  implement 
any  of  the  new  applicability  provisions, 
that  State  will  need  to  show, that  its 
existing  program  is  at  least  as  stringent 
as  our  revised  base  program.  It  would  be 
impossible  for  us  to  plan  ahead  for  all 
of  the  possible  variations  that  States 
might  ultimately  elect  to  pursue.  We 
will,  hf)wever  reach  out  to  relevant 
stakeholders  immediately  after 
publication  of  these  rules  and  try  to 
develop  streamlined  methods  for 
addressing  common  questions  that  may 
arise  during  the  SIP  approval  process. 

IX.  Administrative  Requirements 

A.  E\t'cutivt  Order  128bb — Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant    and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Oder  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 


adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetan 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  tlie 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  has  notified  us  that 
it  considers  this  rule  a  "significant 
regulatory  action."  As  such,  this  action 
was  submitted  to  OMB  for  review. 

B.  Executive  Order  13132— Fedemlism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
betw-een  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  " 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order!  3132.  While  this  final 
rule  will  result  in  some  expenditures  by 
the  States,  we  expect  those  expenditures 
to  be  limited  to  $331,250  per  year.  This 
figure  includes  the  small  increase  in  the 
burden  imposed  upon  reviewing 
authorities  in  order  for  them  to  revise 
the  State's  SIP,  However,  these  revisions 
provide  greater  operational  flexibility  to 
sources  permitted  by  the  States,  which 
will  in  turn  reduce  the  overall  burden 
of  the  program  on  State  and  local 
authorities  by  reducing  the  number  of 
required  permit  modifications.  Thus. 
Executive  Order  13132  does  not  apply 
to  this  rale.  Nevertheless,  in  the  spirit 
of  Executive  Order  13132.  and 
consistent  with  EPA  policy  to  promote 
communications  between  EPA  and  State 
and  local  governments,  we  specifically 
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solicited  comment  on  the  proposed  rule 
from  State  and  local  officials. 

C.  Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  {65  FR 
67249.  November  9.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications  "  We  believe  that  this  final 
rule  does  not  have  tribal  implications  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

EPA  began  considering  potential 
revisions  to  the  NSR  rules  in  the  early 
1990's  and  proposed  changes  in  1996. 
The  purpose  of  today's  final  rule  is  to 
add  greater  flexibility  to  the  existing 
major  NSR  regulations.  These  changes 
will  benefit  both  reviewing  authorities 
and  the  regulated  community  by 
providing  increased  certainty  as  to 
when  the  requirements  apply,  and  by 
providing  alternative  ways  to  comply 
with  the  requirements.  Taken  as  a 
whole,  today's  final  rule  should  result 
in  no  added  burden  or  compliance  costs 
and  should  not  substantially  change  the 
level  of  environmental  performance 
achieved  under  the  previous  rules. 

We  anticipate  that  initially  these 
changes  will  result  in  a  small  increase 
in  the  burden  imposed  upon  reviewing 
authorities  in  order  for  them  to  be 
included  in  the  State's  SIP.  as  well  as 
other  small  increases  in  burden 
discussed  under  "Paperwork  Reduction 
Act."  Nevertheless,  these  revisions  will 
ultimately  provide  greater  operational 
flexibility  to  sources  permitted  by  the 
States,  which  will  in  turn  reduce  the 
overall  burden  of  the  program  on  State 
and  local  authorities  by  reducing  the 
number  of  required  permit 
modifications.  In  comparison,  no  tribal 
government  currently  has  an  approved 
tribal  implementation  plan  (TIP)  under 
the  CAA  to  implement  the  NSR 
program.  The  Federal  government  is 
currently  the  NSR  reviewing  authority 
in  Indian  country,  thus  tribal 
governments  should  not  experience 
added  burden,  nor  should  their  laws  be 
affected  with  respect  to  implementation 
of  this  rule  Additionally,  although 
major  stationary  sources  affected  by 
today's  final  rule  could  be  located  in  or 
near  Indian  country  and/or  be  owned  or 
operated  by  tribal  governments,  such 
sources  would  not  incur  additional 
costs  or  compliance  burdens  as  a  result 
of  this  rule.  Instead,  the  only  effect  on 
such  sources  should  be  the  benefit  of 


the  added  certainty  and  flexibility 
provided  by  the  rule. 

We  recognize  the  importance  of 
including  tribal  consultation  as  part  of 
the  rulemaking  process.  Although  we 
did  not  include  specific  consultation 
with  tribal  officials  as  part  of  our 
outreach  process  on  this  final  rule, 
which  was  developed  largely  prior  to 
issuance  of  Executive  Order  13175  and 
which  does  not  have  tribal  implications 
under  Executive  Order  13175.  we  will 
continue  to  consult  with  tribes  on  future 
rulemakings  to  assess  and  address  tribal 
implications,  and  will  work  with  tribes 
interested  in  seeking  TIP  approval  to 
implement  the  NSR  program  to  ensure 
consistency  of  tribal  plans  with  this 
rule. 

D  Executive  Order  13045— Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045.  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997). 
applies  to  any  rule  that;  (1)  Is 
determined  to  be  "economically 
significant  "  as  defined  under  Executive 
Order  12866;  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866.  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children 
because  we  believe  that  this  package  as 
a  whole  will  result  in  equal  or  better 
environmental  protection  than  currently 
provided  by  the  existing  regulations, 
and  do  so  in  a  more  streamlined  and 
effective  manner. 

E.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates  "  that  may 


result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost  effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  as  to  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan. 

The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
-governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

We  nave  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  SIOU 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  1  year. 
Although  initially  these  changes  are 
expected  to  result  in  a  small  increase  in 
the  burden  imposed  upon  reviewing 
authorities  in  order  for  them  to  be 
included  in  the  State's  SIP,  as  well  as 
other  small  increases  in  burden 
discussed  under  "Paperwork  Reduction 
Act."  these  revisions  will  ultimately 
provide  greater  operational  flexibility  to 
sources  permitted  by  the  States,  which 
will  in  turn  reduce  the  overall  burden 
of  the  program  on  State  and  local 
authorities  by  reducing  the  number  of 
required  permit  modifications.  In 
addition,  we  believe  the  rule  changes 
will  actually  reduce  the  regulatory 
burden  associated  with  the  major  NSR 
program  by  improving  the  operational 
flexibility  of  owners  and  operators, 
improving  the  clarity  of  requirements, 
and  providing  alternatives  that  sources 
may  take  advantage  of  to  further 
improve  their  operational  flexibility. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 
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}-or  the  same  reasons  stated  above,  we 
have  determined  that  this  rule  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  section 
203  of  the  UMRA. 

F.  Regulatory  Flexibility  Analysis 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  assessing  the  impacts  of  today's  rule 
on  small  entities,  small  entity  is  defined 
as:  (1)  Any  small  business  employing 
fewer  than  500  employees;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district,  or  special  district  with  a 
population  of  less  than  50.000;  or  (3)  a 
small  organization  that  is  any  not-for- 
profit  enterprise  that  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  we  have  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  determining 
whether  a  rule  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  impact  of 
concern  is  any  significant  ad\  erse 
economic  impact  on  small  entities, 
since  the  primary  purpose  of  the 
regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  conclude  that  a  rule  will  not  have 
a  significant  et:onomic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic 
effect,  on  all  of  the  small  entities  subject 
to  the  rule. 

A  Regulatory  Flexibility  Act 
Screening  Analysis  (RFASA),  developed 
as  part  of  a  1994  draft  Regulator}'  Impact 
Analysis  (RIA)  and  incorporated  into 
the  September  1995  ICR  renewal 
analysis,  showed  that  the  changes  to  the 
NSR  program  due  to  the  1990  CAA 
Amendments  would  not  have  an 
adverse  impact  on  small  entities.  This 
analysis  encompassed  the  entire 
universe  of  applicable  major  sources 
that  were  likely  to  also  be  small 
businesses  (approximately  50  ""small 
business"  major  sources).  Because  the 
administrative  burden  of  the  NSR 
program  is  the  primary  source  of  the 


NSR  program's  regulatory  costs,  the 
analysis  estimated  a  negligible  "cost  to 
sales"  (regulatory  cost  divided  by  the 
business  category  mean  revenue)  ratio 
for  this  source  group.  Currently,  and  as 
reported  in  the  current  ICR,  there  is  no 
economic  basis  for  a  different 
conclusion. 

We  believe  these  rule  changes  will 
reduce  the  regulatory  burden  associated 
with  the  major  NSR  program  for  all 
sources,  including  all  small  businesses, 
by  improving  the  operational  flexibility 
of  owners  and  operators,  improving  the 
clarity  of  requirements,  and  providing 
alternatives  that  sources  may  take 
adxantage  of  to  further  improve  their 
operational  flexibility.  As  a  result,  the 
program  changes  provided  in  the  final 
rule  are  not  expected  to  result  in  any 
increases  in  expenditure  by  any  small 
entity. 

We  have  therefore  concluded  that 
today's  final  rule  will  relieve  regulatory 
burden  for  all  small  entities. 

G.  Papen\'ork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  will  be 
contained  in  two  different  Information 
Collection  Requests  (ICRs). 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirement.s  contained 
under  the  provision,s  of  the  Papen\'ork 
Reduction  Act.  44  U.S.C.  3501  et  seq 
and  has  assigned  OMB  control  number 
2060-0003  (ICR  1230.10).  The  EPA 
prepared  an  ICR  document  (ICR  No. 
1230.10)  extending  the  approval  of  the 
ICR  for  the  promulgated  NSR 
regulations  on  March  30.  2001.  On 
October  29,  2001.  OMB  approved  EPA's 
request  for  extension  for  3  years  until 
October  31,  2004.  The  OMB  number  for 
this  approval  is  2060-0003. 

In  addition  to  the  existing  ICR.  the 
information  collection  requirements  in 
this  final  rule  have  been  submitted  for 
approval  to  OMB  under  the 
requirements  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
An  ICR  document  has  been  prepared  by 
EPA  (ICR  No.  2074.01),  and  a  copy  may 
be  obtained  from  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Office  of  Environmental  Information, 
Collection  Strategies  Division  (2822T). 
1200  Pennsylvania  Avenue,  NW., 
Washington.  DC  20460-0001.  by  e-mail 
at  auby.susan@epa.gov.  or  by  calling 
(202)  566-1672.  A  copy  may  also  be 
downloaded  off  the  Interne!  at  http:// 
ww'w. epa.gov/icr.  The  information 
requirements  included  in  ICR  No. 
2074.01  are  not  effective  until  OMB 
approves  them. 

The  information  that  ICR  No.  2074.01 
covers  is  required  for  the  submittal  of  a 


complete  permit  application  for  the 
construction  or  modification  of  all  major 
new  stationary  sources  of  pollutants  in 
attainment  and  nonattainment  areas,  as 
well  as  for  applicable  minor  stationary 
sources  of  pollutants.  This  information 
collection  is  necessary  for  the  proper 
performance  of  EPA's  functions,  has 
practical  utility,  and  is  not 
unnecessarily  duplicative  of 
information  we  otherwise  can 
reasonably  access.  We  have  reduced,  to 
the  extent  practicable  and  appropriate, 
the  burden  on  persons  providing  the 
information  to  or  for  EPA. 

According  to  ICR  No.  2074.01,  as  a 
result  of  the  rule  changes,  the  total  3- 
year  burden  change  of  the  revised 
collection  is  estimated  at  about  219.741 
hours  at  a  total  cost  of  $7.7  million.  The 
annual  burden  change  to  industry  is 
about  64.287  hours  at  a  cost  of  $2.2 
million.  The  annual  burden  change  to 
reviewing  agencies  is  about  8.960  hours 
at  a  cost  of  $331,520.  The  total  armual 
respondent  change  is  73.247  hours  for  a 
total  respondent  change  in  cost  of  $2.6 
million.  These  costs  changes  are  based 
upon  62  PSD  and  123  NSR  non-utility 
sources  (185  total):  and  85  PSD  and  169 
NSR  (254  total)  sources,  including 
utilities.  For  the  number  of  respondent 
reviewing  authorities,  the  analysis  uses 
the  112  reviewing  authorities  coimt 
used  by  other  permitting  ICRs  for  the 
one-time  tasks  (for  example.  SIP 
revisions)  and  the  appropriate  source 
count  for  individual  permit-related 
items  (for  example,  attending  pre- 
application  meetings  with  the  source). 
There  is  only  one  Federal  source  listed 
in  the  ICR. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
responding  to  the  information 
collection;  adjust  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  respond  to  a  collection  of 
information;  search  existing  data 
sources;  complete  and  review  the 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
We  will  continue  to  present  OMB 
control  numbers  in  a  consolidated  table 
format  to  be  codified  in  40  CFR  part  9 
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ot  ihf  Agi'iK  y  s  regulations,  and  in  each 
CFR  volume  containing  EPA 
regulations.  The  table  lists  the  section 
numbers  with  reporting  and 
recordkeeping  requirements,  and  the 
current  OMB  control  numbers.  This 
listing  of  the  OMB  control  numbers  and 
their  subsequent  codification  in  the  CFR 
satisfy  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq]  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Sec:tion  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Pub.  L.  104-113. 
12(d)  (15  U.S.C.  272  note)  directs  EPA 
to  use  voluntary  consensus  standards  in 
its  regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

Voluntary  consensus  standards  are 
technical  standards  (for  example, 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  stemdards. 

This  action  does  not  involve  technical 
standards.  This  final  rule  does  not 
create  new  requirements  but,  rather, 
revises  an  existing  permitting  program 
by  providing  a  series  of  program  options 
that  affected  facilities  may  choose  to 
adopt.  These  options  will  reduce  the 
regulatory  burden  associated  with  the 
major  NSR  program  by  improving  the 
operational  flexibility  of  owners  and 
operators,  improving  the  clarity  of 
requirements,  and  providing 
alternatives  that  sources  may  take 
advantage  of  to  further  improve  their 
operational  flexibility.  Therefore,  EPA 
did  not  consider  the  use  of  any 
voluntary  consensus  standards. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq  .  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States  EPA  submitted  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senatr 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  C^neral  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Rei^ister.  A  major  rule 


cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  Nonetheless, 
the  Agency  has  decided  to  provide  an 
effective  date  that  is  60  days  af^er 
publication  in  the  Federal  Register. 
This  rule  will  be  effective  March  3. 
2003. 

/.  Executive  Order  13211 — Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211.  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
Today's  rule  improves  the  ability  of 
sources  to  undertake  pollution 
prevention  or  energy  efficiency  projects, 
switch  to  less  polluting  fuels  or  raw 
materials,  maintain  the  reliability  of 
production  facilities,  and  effectively 
utilize  and  improve  existing  capacity. 
The  rule  also  includes  a  number  of 
provisions  to  streamline  administrative 
and  permitting  processes  so  that 
facilities  can  quickly  accommodate 
changes  in  supply  and  demand.  The 
regulations  provide  several  alternatives 
that  are  specifically  designed  to  reduce 
administrative  burden  for  sources  that 
use  pollution  prevention  or  energy 
efficient  projects. 

X.  Statutory  .Vuthoritv 

The  statutor>  auinority  for  this  action 
is  provided  by  sections  101.  112.  114, 
116.  and  301  of  the  Act  as  amended  (42 
U.S.C.  7401.  7412.  7414.  7416.  and 
7601).  This  rulemaking  is  also  subject  to 
section  307(d)  of  the  Act  (42  U.S.C. 

74n7fdn 
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Under  section  307(b)(1)  of  the  Act. 
judicial  review  of  this  final  rule  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  by 
March  3.  2003.  Any  such  judicial  review 
is  limited  to  only  those  objections  that 
are  raised  with  reasonable  specificity  in 
timely  comments.  Under  section 
307(h)(2)  of  the  Act.  the  requirements 
that  are  the  subject  of  this  final  rule  may 
not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  us  to 
enforce  these  requirements. 

i    ist   nt   Sull|iM  Is 

40  CFR  Part  51 

Environmental  protection, 
Administrative  practices  and 


procedures.  Air  pollution  control, 
BACT,  Baseline  emissions,  Carbon 
monoxide.  Clean  Units.  Hydrocarbons. 
Intergovernmental  relations,  LAER, 
Lead,  Major  modifications.  Nitrogen 
oxides.  Ozone.  Particular  matter. 
Plantwide  applicability  limitations. 
Pollution  control  projects.  Sulfur 
oxides. 

40  CFR  Part  52 

Environmental  protection, 
Administrative  practices  and 
procedures,  Air  pollution  control, 
BACT,  Baseline  emissions.  Carbon 
monoxide,  Clean  Units.  Hydrocarbons, 
Intergovernmental  relations,  LAER. 
Lead.  Major  modifications,  Nitrogen 
oxides.  Ozone.  Particulate  matter. 
Plantwide  applicability  limitations. 
Pollution  control  projects.  Sulfur 
oxides. 

Dated:  November  22.  2002. 
Christine  Tod i1  VShiliridn 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 

follows: 

PART  51— {Amended] 

1.  The  authontv  ntdtion  for  part  51 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  101;  42  U.S.C.  7401— 

7671  q 

Sut>part  I — (Amended] 

2.  In  40  CFR  51.1b5{a)(l)(i).  remove 
the  words  "any  air  pollutant  subject  to 
regulation  under  the  Act,"  and  add,  in 
their  place,  the  words  "a  regulated  NSR 
pollutant." 

3.  In  addition  to  the  amendments  set 
forth  above,  in  40  CFR  51.165 
(a)(l)(iv)(A)(J).  remove  the  words 
"pollutant  subject  to  regulation  under 
the  Act"  and  add.  in  their  place,  the 
words  "regulated  NSR  pollutant." 

4.  In  addition  to  the  amendments  set 
forth  above.  §  51.165  is  amended: 

a.  By  revising  the  introductory  text  in 
paragraph  (a). 

b.  By  revising  paragraphs  (a)(l)(v)(A) 
and  (B). 

c.  By  revising  paragraph 
(a)(l)(v)(C)(8). 

d.  By  adding  paragraph  (a)(l)(v)(D). 

e.  By  revising  paragraph  (a)(l)(vi)(A). 

f.  By  revising  paragraph  (a)(l)(vi)(C). 

g.  By  revising  paragraph 
(a)(l)(vi)(E)(2). 

h.  By  revising  paragraph 
(a){l)(vi)(E)(4). 

i.  By  adding  paragraph  (a)(l){vi)(E)(5). 
j.  By  adding  paragraph  (a)(l)(vi)(C). 
k.  By  revising  paragraph  (a)(l)(vii). 
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1.  By  revising  paragraph  (a)(l)(xii). 

m.  By  revising  thf  introducton,'  text  in 
paragraph  (a){l){xiii). 

n.  By  revising  paragraph  (a)(l)(xviii). 

o.  By  reserving  paragraph  {a)(l)(xxi). 

p.  By  revising  paragraph  (a)(l)(xxv). 

q.  By  adding  paragraphs  (a)(l)(xxvi) 
through  (xlii) 

r.  By  revising  paragraph  (a)(2). 

s.  By  adding  paragraphs  (a)(3)(ii)(H) 
through  (J). 

t.  Bv  adding  paragraphs  (a)(6)  through 
(7). 

u.  By  adding  paidgraphs  icj  through 

(g). 
The  revisions  and  additions  road  as 

follows: 

§51.165     Permit  requirements 

(a)  State  Implementatipn  Plan  and 
Tribal  Implementation  Plan  provisions 
satisfying  sections  172(c)(5)  and  173  of 
the  Act  shall  meet  the  following 
conditions: 

(D*  *  * 

(v)*    *    * 

(A)  Major  modification  means  any 
physical  change  in  or  change  in  the 
method  of  operation  of  a  major 
stationary  source  that  would  result  in: 

(1)  A  significant  emissions  increase  of 
a  regulated  NSR  pollutant  (as  defined  in 
paragraph  (a)(l)(xxxvii)  of  this  section); 
and 

(2)  A  significant  net  emissions 
increase  of  that  pollutant  from  the  major 
stationary  source. 

(B)  Any  significant  emissions  increase 
(as  defined  in  paragraph  [a)(l){xxvii)  of 
this  section)  from  any  emissions  units  or 
net  emissions  increase  (as  defined  in 
paragraph  (a)(l)(vi)  of  this  section)  at  a 
major  stationary  source  that  is 
significant  for  volatile  organic 
compounds  shall  be  considered 
significant  for  ozone. 

(C)  *    *    * 

{8]  The  addition,  replacement,  or  use 
of  a  PCP,  as  defined  in  paragraph 
(a)(l)(xxv)  of  this  section,  at  an  existing 
emissions  unit  meeting  the 
requirements  of  paragraph  (e)  of  this 
section.  A  replacement  control 
technology  must  provide  more  effective 
emissions  control  than  that  of  the 
replaced  control  technology  to  qualify 
for  this  exclusion. 
***** 

(D)  This  definition  shall  not  apply 
with  respect  to  a  particular  regulated 
NSR  pollutant  when  the  major 
stationary  source  is  complying  with  the 
requirements  under  paragraph  (f)  of  this 
section  for  a  PAL  for  that  pollutant. 
Instead,  the  definition  at  paragraph 
(f)(2)(viii)  of  this  section  shall  apply. 

(vi)(A)  Net  emissions  increase  means, 
with  respect  to  any  regulated  NSR 
pollutant  emitted  by  a  major  stationary 


source,  the  amount  by  which  the  sum  of 
the  following  exceeds  zero: 

{!]  The  increase  in  emissions  from  a 
particular  physical  change  or  change  in 
the  method  of  operation  at  a  stationary 
source  as  calculated  pursuant  to 
paragraph  {a)(2)(ii)  of  this  section;  and 

(2)  .\ny  other  increases  and  decreases 
in  actual  emissions  at  the  major 
stationary  source  that  are 
contemporaneous  with  the  particular 
change  and  are  otherw  ise  creditable. 
Baseline  actual  emissions  for  calculating 
increases  and  decreases  under  this 
paragraph  (a)(l)(vi)(A)(2)  shall  be 
determined  as  provided  in  paragraph 
(a)(l}(xxxv)  of  this  section,  except  that 
paragraphs  (a)(l)(xxxv)(A)(3)  and 
(a)(l)(xxxv)(B)(4)  of  this  section  shall 
not  apply. 
***** 

(C)  An  increase  or  decrease  in  actual 
emissions  is  creditable  only  if: 

(1)  It  occurs  within  a  reasonable 
period  to  be  specified  by  the  reviewing 
authority;  and 

(2)  The  reviewing  authority  has  not 
relied  on  it  in  issuing  a  permit  for  the 
source  under  regulations  approved 
pursuant  to  this  section,  which  permit 
is  in  effect  when  the  increase  in  actual 
emissions  from  the  particular  change 
occurs;  and 

[3]  The  increase  or  decrease  in 
emissions  did  not  occur  at  a  Clean  Unit, 
except  as  provided  in  paragraphs  (c)(8) 
and  (d)(10)  of  this  section. 
***** 

(E)*   *    * 

(2)  It  is  enforceable  as  a  practical 
matter  at  and  after  the  time  that  actual 
construction  on  the  particular  change 
begins;  and 
***** 

(4)  It  has  approximately  the  same 
qualitative  signific  ance  for  public  health 
and  welfare  as  that  attributed  to  the 
increase  from  the  particular  change;  and 

(5)  The  decrease  in  actual  emissions 
did  not  result  from  the  installation  of 
add-on  control  technology-  or 
application  of  pollution  prevention 
practices  that  were  relied  on  in 
designating  an  emissions  unit  as  a  Clean 
Unit  under  40  CFR  52.21(y)  or  under 
regulations  approved  pursuant  to 
paragraph  (d)  of  this  section  or 

§  51.166(u).  That  is,  once  an  emissions 
unit  has  been  designated  as  a  Clean 
Unit,  the  owner  or  operator  cannot  later 
use  the  emissions  reduction  from  the  air 
pollution  control  measures  that  the 
Clean  Unit  designation  is  based  on  in 
calculating  the  net  emissions  increase 
for  another  emissions  unit  [i.e.,  must  not 
use  that  reduction  in  a  "netting 
analysis"  for  another  emissions  unit) 
However,  any  new  emissions  reductions 


that  were  not  relied  upon  in  a  PCP 
excluded  pursuant  to  paragraph  (e)  of 
this  section  or  for  a  Clean  Unit 
designation  are  creditable  to  the  extent 
they  meet  the  requirements  in 
paragraphs  (e)(6)(iv)  of  this  section  for 
the  PCP  and  paragraphs  (c)(8)  or  (d)(10) 
of  this  section  for  a  Clean  Unit. 
***** 

(G)  Paragraph  (a)(l)(xii)(B)  of  this 
section  shall  not  apply  for  determining 
creditable  increases  and  decreases  or 
after  a  change. 

***** 

(vii)  Emissions  unit  means  any  part  of 
a  stationary  source  that  emits  or  would 
have  the  potential  to  emit  any  regulated 
NSR  pollutant  and  includes  an  electric 
steam  generating  unit  as  defined  in 
paragraph  (a)(l)(xx)  of  this  section.  For 
purposes  of  this  section,  there  are  two 
types  of  emissions  units  as  described  in 
paragraphs  (a)(l)(vii)(A)  and  (B)  of  this 
section. 

(A)  A  new  emissions  unit  is  any 
emissions  unit  which  is  (or  will  be) 
newly  constructed  and  which  has 
existed  for  less  than  2  years  from  the 
date  such  emissions  unit  first  operated. 

(B)  An  existing  emissions  unit  is  any 
emissions  unit  that  does  not  meet  the 
requirements  in  paragraph  (a)(l)(vii)(A) 
of  this  section. 

***** 

(xii)(A)  Actual  emissions  means  the 
actual  rate  of  emissions  of  a  regulated 
NSR  pollutant  from  an  emissions  unit, 
as  determined  in  accordance  with 
paragraphs  (a)(l)(xii){B)  through  (D)  of 
this  section,  except  that  this  definition 
shall  not  apply  for  calculating  whether 
a  significant  emissions  increase  has 
occurred,  or  for  establishing  a  PAL 
under  paragraph  (f)  of  this  section. 
Instead,  paragraphs  (a)(l)(xxviii)  and 
(xxxv)  of  this  section  shall  apply  for 
those  purposes. 

(B)  In  genered,  actual  emissions  as  of 
a  particular  date  shall  equal  the  average 
rate,  in  tons  per  year,  at  which  the  unit 
actually  emitted  the  pollutant  during  a 
consecutive  24-month  period  which 
precedes  the  particular  date  and  which 
is  representative  of  normal  source 
operation.  The  reviewing  authority  shall 
allow  the  use  of  a  different  time  period 
upon  a  determination  that  it  is  more 
representative  of  normal  source 
operation.  Actual  emissions  shall  be 
calculated  using  the  unit's  actual 
operating  hours,  production  rates,  and 
types  of  materials  processed,  stored,  or 
combusted  during  the  selected  time 
period. 

(C)  The  reviewing  authority  may 
presume  that  source-specific  allowable 
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emissions  tor  llm  uml  drt»  ttquivaleiU  tu 
the  actual  emissions  of  the  unit. 

(D)  For  any  emissions  unit  that  has 
not  begun  normal  operations  on  the 
particuilar  date,  actual  emissions  shall 
wqual  the  potential  to  emit  of  the  unit  on 
that  date. 

(xiii)  Lowest  achievable  emission  rate 
ILAEHI  means,  for  any  source,  the  more 
stringent  rate  of  emissions  based  on  the 
following:  *    •    • 

•  *         *         •         * 

(xviii)  Construction  means  any 
physical  change  or  change  in  the 
method  of  operation  (including 
fabrication,  erection,  installation, 
demolition,  or  modification  of  an 
emissions  unit)  that  would  result  in  a 
change  in  emissions. 

•  •         *         •         • 

(xxi)  (Reserved I 

•  •         *         *         • 

(xxv)  Pollution  control  project  fPCP) 
means  any  activity,  set  of  work  practices 
or  project  (including  pollution 
prevention  as  defined  under  paragraph 
(a)(l)(xxvi)  of  this  section)  undertaken 
at  an  existing  emissions  unit  that 
reduces  emissions  of  air  pollutants  from 
such  unit.  Such  qualifying  activities  or 
projects  can  include  the  replacement  or 
upgrade  of  an  existing  emissions  control 
technology  with  a  more  effective  unit. 
Other  changes  that  may  occur  at  the 
source  are  not  considered  part  of  the 
PCP  if  they  are  not  necessary  to  reduce 
emissions  through  the  PCP.  Projects 
listed  in  paragraphs  (a)(l)(xxv)(A) 
through  (F)  of  this  set:tion  are  presumed 
to  be  environmentally  beneficial 
pursuant  to  paragraph  {e)(2)(i)  of  this 
section.  Projects  not  listed  in  these 
paragraphs  may  qualify  for  a  case- 
specific  PCP  exclusion  pursuant  to  the 
requirements  of  paragraphs  (e)(2)  and 
(e)(5)  of  this  section. 

(A)  Conventional  or  advanced  flue  gas 
desulfuriaation  or  sorbent  injection  for 
control  of  SOj.. 

(B)  Electrostatic  precipitators, 
baghouses.  high  efficiency  multiclones. 
or  scrubbers  for  control  of  particulate 
matter  or  other  pollutants. 

(C)  Flue  gas  recirculation,  low-NO\ 
burners  or  combustors,  selective  non- 
catalvtic  reduction,  selective  catalytic 
reduction,  low  emission  combustion  (for 
IC  engines),  and  oxidation/absorption 
catalyst  for  control  of  NOx. 

(D)  Regenerative  thermal  oxidizers, 
catalytic  oxidizers,  condensers,  thermal 
incinerators,  hydrocarbon  combustion 
flares,  biofiltration,  absorbers  and 
adsorbers,  and  floating  roofs  for  storage 
vessels  for  control  of  volatile  organic 
compounds  or  hazardous  air  pollutants. 
For  the  purpose  of  this  section, 
"hydrocarbon  combustion  flare"  means 


eithi.T  .1  llaru  usi!d  tu  i.umplv  witn  an 
applicable  NSP.S  or  MACTT  standard 
(including  uses  of  Hares  during  startup, 
shutdown,  or  malfunction  permitted 
under  such  a  standard),  or  a  Hare  that 
serves  to  control  emissions  of  waste 
streams  comprised  predominately  of 
hydrocarbons  and  containing  no  more 
than  230  mg/dscm  hydrogen  sulfide. 

(E)  Activities  or  projects  undertaken 
to  accommodate  switching  (or  partially 
switching)  to  an  inherently  less 
polluting  fuel,  to  be  limited  to  the 
following  fuel  switches: 

(7)  Switching  from  a  heavier  grade  of 
fuel  oil  to  a  lighter  fuel  oil,  or  any  grade 
of  oil  to  0.05  percent  sulfur  diesel  (i.e.. 
from  a  higher  sulfur  content  #2  fuel  or 
from  #6  fuel,  to  CA  0.05  percent  sulfur 
#2  diesel): 

[2]  Switching  from  coal,  oil,  or  any 
solid  fuel  to  natural  gas,  propane,  or 
gasified  coal: 

(3)  Switching  from  coal  to  wood, 
excluding  construction  or  demolition 
waste,  chemical  or  pesticide  treated 
wood,  and  other  forms  of  "unclean" 
wood: 

(4)  Switching  from  coal  to  #2  fuel  oil 
(0.5  percent  maximum  sulfur  content): 
and 

(5)  Switching  from  high  sulfur  coal  to 
low  sulfur  coal  (maximum  1.2  percent 
sulfur  content). 

(F)  Activities  or  projects  undertaken 
to  accommodate  switching  from  the  use 
of  one  ozone  depleting  substance  (ODS) 
to  the  use  of  a  substance  with  a  lower 
or  zero  ozone  depletion  potential  (GDP), 
including  changes  to  equipment  needed 
to  accommodate  the  activity  or  project, 
that  meet  the  requirements  of 
paragraphs  (a)(l)(xxv)(F)(l)  and  (2)  of 
this  section. 

(1)  The  productive  capacity  of  the 
equipment  is  not  increased  as  a  result  of 
the  activity  or  project. 

(2)  The  projected  usage  of  the  new 
substance  is  lowsr.  on  an  ODP-weighted 
basis,  than  the  baseline  usage  of  the 
replaced  ODS.  To  make  this 
determination,  follow  the  procedure  in 
paragraphs  (a){l)(xxv)(F)(2)(i)  through 
[iv)  of  this  section. 

(i)  Determine  the  ODP  of  the 
substances  by  consulting  40  CFR  part 
82,  subpart  A.  appendices  A  and  B. 

(ii)  Calculate  the  replaced  ODP- 
weighted  amount  by  multiplying  the 
baseline  actual  usage  (using  the 
annualized  average  of  any  24 
consecutive  months  of  usage  within  the 
past  10  years)  by  the  ODP  of  the 
replaced  ODS. 

[Hi)  Calculate  the  projected  ODP- 
weighted  amount  by  multiplying  the 
projected  future  annual  usage  of  the 
new  substance  bv  its  ODP. 


[iv)  If  the  value  calculated  in 
paragraph  (a)(l)(xxv)(F)(2)(i7)  of  this 
section  is  more  than  the  value 
calculated  in  paragraph 
(a){l)(xxv)(F){2)(;i7)  of  this  section,  then 
the  projected  use  of  the  new  substance 
is  lower,  on  an  ODP-weighted  basis, 
than  the  baseline  usage  of  the  replaced 
ODS. 

(xxvi)  Pollution  prevention  means  any 
activity  that  through  process  changes, 
product  reformulation  or  redesign,  or 
substitution  of  less  polluting  raw 
materials,  eliminates  or  reduces  the 
release  of  air  pollutants  (including 
fugitive  emissions)  and  other  pollutants 
to  the  environment  prior  to  recycling, 
treatment,  or  disposal;  it  does  not  mean 
recycling  (other  than  certain  "in-process 
recycling"  practices),  energy  recovery, 
treatment,  or  disposal. 

(xxvii)  Significant  emissions  increase 
means,  for  a  regulated  NSR  pollutant,  an 
increase  in  emissions  that  is  significant 
(as  defined  in  paragraph  (a)(l)(x)  of  this 
section)  for  that  pollutant. 

(xxviii)(A)  Projected  actual  emissions 
means,  the  maximum  annual  rate,  in 
tons  per  year,  at  which -an  existing 
emissions  unit  is  projected  to  emit  a 
regulated  NSR  pollutant  in  any  one  of 
the  5  years  (12-month  period)  following 
the  date  the  unit  resumes  regular 
operation  after  the  project,  or  in  any  one 
of  the  10  years  following  that  date,  if  the 
project  involves  increasing  the 
emissions  unit's  design  capacity  or  its 
potential  to  emit  of  that  regulated  NSR 
pollutant  and  full  utilization  of  the  unit 
would  result  in  a  significant  emissions 
increase  or  a  significant  net  emissions 
increase  at  the  major  stationary  source. 

(B)  In  determining  the  projected 
actual  emissions  under  paragraph 
(a)(l)(xxviii)(A)  of  this  section  before 
begiruiing  actual  construction,  the 
owner  or  operator  of  the  major 
stationary  source: 

(1)  Shall  consider  all  relevant 
information,  including  but  not  limited 
to,  historical  operational  data,  the 
company's  own  representations,  the 
company's  expected  business  activity 
and  the  company's  highest  projections 
of  business  activity,  the  company's 
filings  with  the  State  or  Federal 
regulatory  authorities,  and  compliance 
plans  under  the  approved  plan:  and 

(2)  Shall  include  fugitive  emissions  to 
the  extent  quantifiable,  and  emissions 
associated  with  startups,  shutdowns, 
and  malfunctions;  and 

(3)  Shall  exclude,  in  calculating  any 
increase  in  emissions  that  results  from 
the  particular  project,  that  portion  of  the 
unit's  emissions  following  the  project 
that  an  existing  unit  could  have 
accommodated  during  the  consecutive 
24-month  period  used  to  establish  the 
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baseline  actual  emissions  under 

paragraph  (a){l)(xxxv)  of  this  section 
and  that  ar»'  al.so  unrelated  to  the 
particular  projei:!.  including  any 
increased  utilization  due  to  product 
demand  growth;  or, 

(4)  in  lieu  of  using  the  method  set  out 
in  paragraphs  (a)(l)(xxviii)(B)(3) 
through  [3]  of  this  section,  may  elect  to 
use  the  emissions  unit's  potential  to 
emit,  in  tons  per  year,  as  defined  under 
paragraph  (a)(l)(iii)  of  this  section. 

(xxix)  Clean  I  'nit  means  any   ■ 
emissions  unit  that  has  been  issued  a 
major  NSR  permit  that  requires 
compliance  with  BACT  or  LAER.  that  is 
complying  with  such  BACT/LAER 
requirements,  and  qualifies  as  a  Clean 
Unit  pursuant  to  regulations  approved 
by  the  Administrator  in  accordance  with 
paragraph  (c)  of  this  section;  or  any 
emissions  unit  that  has  been  designated 
by  a  reviewing  authority  as  a  Clean 
Unit,  based  on  the  criteria  in  paragraphs 
(d)(3)(i)  through  (iv)  of  this  section. 
using  a  plan-approved  permitting 
process;  or  any  emissions  unit  that  has 
been  designated  as  a  Clean  Unit  by  the 
Administrator  in  accordance  with 
§  52.21(y)(3){i)  through  (iv)  of  this 
chapter. 

(xxx)  Nonattainment  major  nviv 
source  review  (NSR)  program  means  a 
major  source  preconstruction  permit 
program  that  has  been  approved  by  the 
Administrator  and  incorporated  into  the 
plan  to  implement  the  requirements  of 
this  section,  or  a  program  that 
implements  part  51.  appendix  S. 
Sections  1  through  V!  of  this  chapter. 
Any  permit  issued  under  such  a 
program  is  a  major  NSR  permit. 

(xxxi)  Continuous  emissions 
monitoring  system  (CEMSl  means  all  of 
the  equipment  that  may  be  required  to 
meet  the  data  acquisition  and 
availability  requirements  of  this  section, 
to  sample,  condition  (if  applicable], 
analyze,  and  provide  a  record  of 
emissions  on  a  continuous  basis. 

(xxxii)  Predictive  emissions 
monitoring  system  (PEMSI  means  all  of 
the  equipment  necessary  to  monitor 
process  and  control  device  operational 
parameters  (for  example,  control  device 
secondary  voltages  and  electric 
currents)  and  other  information  (for 
example,  gas  flow  rate,  U:  or  CO: 
concentrations),  and  calculate  and 
record  the  mass  emissions  rate  (for 
example.  Ib/hr)  on  a  continuous  basis. 

(xxxiii)  Continuous  parameter 
monitoring  system  ICPMSj  means  all  of 
the  equipment  necessary  to  meet  the 
data  acquisition  and  availability 
requirements  of  this  section,  to  monitor 
process  and  control  device  operational 
peu-ameters  (for  example,  control  device 
secondary  voltages  and  electric 


currents)  and  other  information  (for 
example,  gas  flow  rate.  O2  or  CO2 
concentrations),  and  to  record  average 
operational  parameter  \alue(s)  on  a 
continuous  basis 

fxxxiv)  Continuous  emissions  rate 
monitoring  system  (CERMSj  means  the 
total  equipment  required  for  the 
determination  and  recording  of  the 
pollutant  mass  emissions  rate  (in  terms 
of  mass  per  unit  of  time). 

(xxxv)  Baseline  actual  emissions 
means  the  rate  of  emissions,  in  tons  per 
year,  of  a  regulated  NSR  pollutant,  as 
determined  in  accordance  with 
paragraphs  (a)(l)(xxxv)(A)  through  (D) 
of  this  section. 

(A)  For  an\  existing  electric  utility 
steam  generating  unit,  baseline  actual 
emissions  means  the  average  rate,  in 
tons  per  year,  at  which  the  unit  actually 
emitted  the  pollutant  during  any 
consecutive  24-month  period  selected 
by  the  owner  or  operator  within  the  5- 
year  period  immediately  preceding 
when  the  owner  or  operator  begins 
actual  construction  of  the  project.  The 
reviewing  authority  shall  allow  the  use 
of  a  different  time  period  upon  a 
determination  that  it  is  more 
representative  of  normal  source 
operation. 

[1]  The  average  rate  shall  include 
fugiti\  e  emissions  to  the  extent 
quantifiable,  and  emissions  associated 
with  startups,  shutdowns,  and 
malfunctions. 

(2)  The  average  rate  shall  be  adjusted 
dow  nward  to  exclude  any  non- 
compliant  emissions  that  occurred 
while  the  source  was  operating  above 
any  emission  limitation  that  was  legally 
enforceable  during  the  consecutive  24- 
month  period. 

(5)  For  a  regulated  NSR  pollutant, 
when  a  project  involves  multiple 
emissions  units,  only  one  consecutive 
24-month  period  must  be  used  to 
determine  the  baseline  actual  emissions 
for  the  emissions  units  being  changed. 
A  different  consecutive  24-month 
period  can  be  used  for  each  regulated 
NSR  pollutant. 

(4)  The  average  rate  shall  not  be  based 
on  any  consecutive  24-month  period  for 
which  there  is  inadequate  information 
for  determining  annual  emissions,  in 
tons  per  year,  and  for  adjusting  this 
amount  if  required  by  paragraph 
(a)(l)(xxxv)(A)(2)  of  this  section. 

■  (B)  For  an  existing  emissions  unit 
(other  than  an  electric  utility  steam 
generating  unit),  baseline  actual 
emissions  means  the  average  rate,  in 
tons  per  vear,  at  which  the  emissions 
unit  actually  emitted  the  pollutant 
during  any  consecutive  24-month 
period  selected  by  the  owner  or  operator 
within  the  10-year  period  immediately 


preceding  either  the  date  the  owner  or 
operator  begins  actual  construction  of 
the  project,  or  the  date  a  complete 
permit  application  is  received  by  the 
reviewing  authority  for  a  permit 
required  either  under  this  section  or 
under  a  plan  approved  by  the 
Administrator,  whichever  is  earlier, 
except  that  the  10-year  period  shall  not 
include  any  period  earlier  than 
November  15,  1990. 

( 1 )  The  average  rate  shall  include 
fugitive  emissions  to  the  extent 
quantifiable,  and  emissions  associated 
w^ith  startups,  shutdowns,  and 
malfunctions. 

(2)  The  average  rate  shall  be  adjusted 
downward  to  exclude  any  non- 
compliant  emissions  that  occurred 
while  the  source  was  operating  above  an 
emission  limitation  that  was  legally 
enforceable  during  the  consecutive  24- 
month  period. 

(3)  The  average  rate  shall  be  adjusted 
downward  to  exclude  any  emissions 
that  would  have  exceeded  an  emission 
limitation  with  which  the  major 
stationary  source  must  currently 
comply,  had  such  major  stationary 
source  been  required  to  comply  with 
such  limitations  during  the  consecutive 
24-month  period.  However,  if  an 
emission  limitation  is  part  of  a 
maximum  achievable  control 
technology  standard  that  the 
Administrator  proposed  or  promulgated 
under  part  63  of  this  chapter,  the 
baseline  actual  emissions  need  only  be 
adjusted  if  the  State  has  taken  credit  for 
such  emissions  reductions  in  an 
attainment  demonstration  or 
maintenance  plan  consistent  with  the 
requirements  of  paragraph  (a)(3)(ii)(G)  of 
this  section. 

(4)  For  a  regulated  NSR  pollutant, 
when  a  project  involves  multiple 
emissions  units,  only  one  consecutive 
24-month  period  must  be  used  to 
determine  the  baseline  actual  emissions 
for  the  emissions  units  being  changed. 
A  different  consecutive  24-month 
period  can  be  used  For  each  regulated 
NSR  pollutant. 

(5)  The  average  rate  shall  not  be  based 
on  any  consecutive  24-month  period  for 
which  there  is  inadequate  information 
for  determining  annual  emissions,  in 
tons  per  year,  and  for  adjusting  this 
amount  if  required  by  paragraphs 
(a)(l)(xxxv)(B)(2)  and  (3)  of  this  section. 

(C)  For  a  new  emissions  unit,  the 
baseline  actual  emissions  for  purposes 
of  determining  the  emissions  increase 
that  will  result  from  the  initial 
construction  and  operation  of  such  unit 
shall  equal  zero;  and  thereafter,  for  all 
other  purposes,  shall  equal  the  unit's 
potential  to  emit. 
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tUj  hur  u  I'AL  tor  a  nid|ur  stdlinnary 
source,  the  baseline  actual  emissions 
shall  be  calculated  for  existing  electric 
utility  steam  generating  units  in 
accordance  with  the  pro<:edures 
contained  in  paragraph  (a)(l)(xxxv)(A) 
of  this  section,  for  other  existing 
nmissions  units  in  accordance  with  the 
[)rocedures  contained  in  paragraph 
(a)(l)(xxxv)(B)  of  this  sec;tion.  and  for  a 
new  emissions  unit  in  accordance  with 
the  procedures  contained  in  paragraph 
(a)(l)(xxxv)(C)  of  this  .section. 

(xxxvi)  (Reservedl 

(xxxvii)  Regulated  NSR  pollutant,  for 
purposes  of  this  section,  means  the 
following: 

(A)  Nitrogen  oxides  or  any  volatile 
organic  compounds; 

(B)  Any  pollutant  for  which  a  national 
ambient  air  quality  standard  has  been 
promulgated;  or 

(C)  Any  pollutant  that  is  a  constituent 
or  precursor  of  a  general  pollutant  listed 
under  paragraphs  (a)(l)(xxxvii)(A)  or  (B) 
of  this  section,  provided  that  a 
constituent  or  precursor  pollutant  may 
only  be  regulated  under  NSR  as  part  of 
regulation  of  the  general  pollutant. 

(xxxviii)  Reviewing  authority  means 
the  State  air  pollution  control  agency, 
local  agency, other  State  agency.  Indian 
tribe,  or  other  agency  authorized  by  the 
Administrator  to  carry  out  a  permit 
program  under  this  section  and 
*»  51.166.  or  the  Administrator  in  the 
case  of  EPA-implemented  permit 
programs  under  *>  52.21. 

(xxxix)  Project  means  a  physical 
change  in.  or  change  in  the  method  of 
operation  of,  an  existing  major 
stationary  source. 

(XLJ  Best  available  control  technology 
IBACT)  means  an  emissions  limitation 
(including  a  visible  emissions  standard) 
based  on  the  maximum  degree  of 
reduction  for  each  regulated  NSR 
pollutant  which  would  be  emitted  from 
any  proposed  major  stationary  source  or 
major  modification  which  the  reviewing 
authority,  on  a  case-by-case  basis,  taking 
into  account  energy,  environmental,  and 
economic  impacts  and  other  costs, 
determines  is  achievable  for  such  source 
or  modification  through  application  of 
production  processes  or  available 
methods,  systems,  and  techniques, 
including  fuel  cleaning  or  treatment  or 
innovative  fuel  combustion  techniques 
for  control  of  such  pollutant.  In  no  event 
shall  application  of  best  available 
control  technology  result  in  emissions 
of  any  pollutant  which  would  exceed 
the  emissions  allowed  by  any  applicable 
standard  under  40  CFR  part  60  or  61.  If 
the  reviewing  authority  determines  that 
technological  or  economic  limitations 
on  the  application  of  measurement 
methodology  to  a  particular  emissions 


unit  would  make  the  imposition  of  an 
emissions  standard  infeasible,  a  design, 
equipment,  work  practice,  operational 
standard,  or  combination  thereof,  may 
be  prescribed  instead  to  satisfy  the 
requirement  for  the  application  of 
BACTT  Such  standard  shall,  to  the 
degree  possible,  set  forth  the  emissions 
reduction  achievable  by  implementation 
of  such  design,  equipment,  work  ' 
practice  or  operation,  and  shall  provide 
for  compliance  by  means  which  achieve 
equivalent  results. 

(XLi)  Prevention  of  Significant 
Deterioration  IPSO)  permit  means  any 
permit  that  is  issued  und(;r  a  major 
source  preconstruction  permit  pn)gram 
that  has  been  approved  by  the 
Administrator  and  incorporated  into  the 
plan  to  implement  the  requirements  of 
§  51.166  of  this  chapter,  or  under  the 
program  in  §  52.21  of  this  chapter. 

(XLii)  Federal  Land  Manager  means, 
with  respect  to  any  lands  in  the  United 
States,  the  Secretary  of  the  department 
with  authority  over  such  lands. 

(2)  Applicability  procedures,  (i)  Each 
plan  shall  adopt  a  preconstruction 
review  program  to  satisfy  the 
requirements  of  sections  172(c)(5)  and 
1 73  of  the  Act  for  any  area  designated 
nonattainment  for  any  national  ambient 
air  quality  standard  under  subpart  C  of 
40  CFR  part  81.  Such  a  program  shall 
apply  to  any  new  major  stationary 
source  or  major  modification  that  is 
major  for  the  pollutant  for  which  the 
area  is  designated  nonattainment  under 
section  107(d)(l)(A)(i)  of  the  Act.  if  the 
stationary  source  or  modification  would 
locate  anywhere  in  the  designated 
nonattainment  area. 

(ii)  Each  plan  shall  use  the  specific 
provisions  of  paragraphs  (a)(2)(ii)(A) 
through  (F)  of  this  section.  Deviations 
from  these  provisions  will  be  approved 
only  if  the  State  specifically 
demonstrates  that  the  submitted 
provisions  are  more  stringent  than  or  at 
least  as  stringent  in  all  respects  as  the 
corresponding  provisions  in  paragraphs 
(a)(2)(ii)(A)  through  (F)  of  this  section. 

(A)  Except  as  otherwise  provided  in 
paragraphs  (a)(2)(iii)  and  (iv)  of  this 
section,  and  consistent  with  the 
definition  of  major  modification 
contained  in  paragraph  (a)(l)(v)(A)  of 
this  section,  a  project  is  a  major 
modification  for  a  regulated  NSR 
pollutant  if  it  causes  two  types  of 
emissions  increases — a  significant 
emissions  increase  (as  defined  in 
paragraph  (a)(l)(xxvii)  of  this  section), 
and  a  significant  net  emissions  increase 
(as  defined  in  paragraphs  (a)(l)(vi)  and 
(x)  of  this  section).  The  project  is  not'a 
major  modification  if  it  does  not  cause 
a  significant  emissions  increase  It  tin 
project  causes  a  significant  emission^ 


increase,  then  the  project  is  a  major 
modification  only  if  it  also  results  in  a 
signifii  ant  lu-t  amissions  increase. 

(B)  I  h'  [UM.  ttiure  for  calculating 
(before  beginning  actual  construction) 
whether  a  significant  emissions  increase 
(j  e..  the  first  st«'p  of  the  process)  will 
occur  depends  upon  the  type  of 
emissions  units  being  modified, 
according  to  paragraphs  (a)(2)(ii)(C) 
through  (F)  of  this  section  The 
procedure  for  calculating  (before 
beginning  actual  construction)  whether 
a  significant  net  emissions  increase  will 
occur  at  the  major  stationary  source  [i.e., 
the  second  step  of  the  process)  is 
contained  in  the  definition  in  paragraph 
(a)(l)(vi)  of  this  section.  Regardless  of 
any  such  preconstruction  projections,  a 
major  modification  results  if  the  project 
causes  a  significant  emissions  increase 
and  a  significant  net  emissions  increase. 

(C)  Actual-to-projected-actual 
applicability  test  for  projects  that  only 
involve  existing  emissions  units.  A 
significant  emissions  increase  of  a 
regulated  NSR  pollutant  is  projected  to 
occur  if  the  sum  of  the  difference 
between  the  projected  actual  emissions 
(as  defined  in  paragraph  (a)(l)(xxviii)  of 
this  section)  and  the  baseline  actual  - 
emissions  (as  defined  in  paragraphs 
(a)(l)(xxxv){A)  and  (B)  of  this  section,  as 
applicable),  for  each  existing  emissions 
unit,  equals  or  exceeds  the  significant 
amount  for  that  pollutant  (as  defined  in 
paragraph  (a)(l)(x)  of  this  section). 

(D)  Actual-to-potential  test  for 
projects  that  only  involve  construction 
of  a  new  emissions  unitis).  A  significant 
emissions  increase  of  a  regulated  NSR 
pollutant  is  projected  to  occur  if  the 
sum  of  the  difference  between  the 
potential  to  emit  (as  defined  in 
paragraph  (a)(l)(iii)  of  this  section)  from 
each  new  emissions  unit  following 
completion  of  the  project  and  the 
baseline  actual  emissions  (as  defined  in 
paragraph  (a)(l)(xxxv)(C)  of  this  section) 
of  these  units  before  the  project  equals 
or  exceeds  the  significant  amount  for 
that  pollutant  (as  defined  in  paragraph 
(a)(l)(x)  of  this  section). 

(E)  Emission  test  for  projects  that 
involve  Clean  Units.  For  a  project  that 
will  be  constructed  and  operated  at  a 
Clean  Unit  without  causing  the 
emissions  unit  to  lose  its  Clean  Unit 
designation,  no  emissions  increase  is 
deemed  to  occur. 

(F)  Hybrid  test  for  projects  that 
involve  multiple  types  of  emissions 
units.  A  significant  pmissions  increase 
of  a  regulated  NSK  jiollutant  is  projected 
to  occur  if  the  sum  of  the  emissions 
increases  for  each  emissions  unit,  using 
the  method  specified  in  paragraphs 
(a){2)(ii)(C)  through  (E)  of  this  section  as 
applicable  with  respect  to  each 
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emissions  unit,  for  each  type  of 
emissions  unit  equals  or  exceeds  the 
significant  amount  for  that  pollutant  (as 
defined  in  paragraph  {a)(l)(x)  of  this 
section).  For  e.xample.  if  a  project 
involves  both  an  existing  emissions  unit 
and  a  Clean  Unit,  the  projected  increase 
is  determined  by  summing  the  values 
determined  using  the  method  specified 
in  paragraph  (a)(2)(ii)(C)  of  this  section 
for  the  existing  unit  and  using  the 
method  specified  in  paragraph 
(a)(2)(ii)(E)  of  this  section  for  the  Clean 
Unit. 

(iii)  The  plan  shall  require  that  for  any 
major  stationary  source  for  a  PAL  for  a 
regulated  NSR  pollutant,  the  major 
stationary  source  shall  comply  with 
requirements  under  paragraph  (f)  of  this 
section. 

(iv)  The  plan  shall  require  that  an 
owner  or  operator  undertaking  a  PCP  (as 
defined  in  paragraph  (a)(l)(xxv)  of  this 
section)  shall  comply  with  the 
requirements  under  paragraph  (e)  of  this 
section. 

(3)*   *   * 

(ii)*   *   • 

(H)  Decreases  in  actual  emissions 
resulting  from  the  installation  of  add-on 
control  technology  or  application  of 
pollution  prevention  measures  that  were 
relied  upon  in  designating  an  emissions 
unit  as  a  Clean  Unit  or  a  project  as  a  PCP 
cannot  be  used  as  offsets. 

(I)  Decreases  in  actual  emissions 
occurring  at  a  Clean  Unit  cannot  be  used 
as  offsets,  except  as  provided  in 
paragraphs  (c)(8)  and  (d)(10)  of  this 
section.  Similarly,  decreases  in  actual 
emissions  occurring  at  a  PCP  cannot  be 
used  as  offsets,  except  as  provided  in 
paragraph  {e)(6)(iv)  of  this  section. 

(J)  The  total  tonnage  of  increased 
emissions,  in  tons  per  year  resulting 
from  a  major  modification  that  must  be 
offset  in  accordance  with  section  173  of 
the  Act  shall  be  determined  by  summing 
the  difference  between  the  allowable 
emissions  after  the  modification  (as 
defined  by  paragraph  (a)(l)(xij  of  this 
section)  and  the  actual  emissions  before 
the  modification  (as  defined  in 
paragraph  (a)(l)(xii)  of  this  section)  for 
each  emissions  unit. 
***** 

(6)  Each  plan  shall  provide  that  the 
following  specific  provisions  apply  to 
projects  at  existing  emissions  units  at  a 
major  stationary  source  (other  than 
projects  at  a  Clean  Unit  or  at  a  source 
with  a  PAL)  in  circumstances  where 
there  is  a  reasonable  possibility  that  a 
project  that  is  not  a  part  of  a  major 
modification  may  result  in  a  significant 
emissions  increase  and  the  owner  or 
operator  elects  to  use  the  methnr! 
specified  in  paragraphs 


(a)(l)(xxviii){B)(I)  through  (J)  of  this 
section  for  calculating  projected  actual 
emissions.  Deviations  firom  these 
provisions  will  be  approved  only  if  the 
State  specific  ally  demonstrates  that  the 
submitted  provisions  are  more  stringent 
than  or  at  least  as  stringent  in  all 
respects  as  the  corresponding  provisions 
in  paragraphs  (a)(6)(i)  through  (v)  of  this 
section. 

(i)  Before  beginning  actual 
construction  of  the  project,  the  owner  or 
operator  shall  document  and  maintain  a 
record  of  the  following  information: 

(A)  A  description  of  the  project; 

(B)  Identification  of  the  emissions 
unit(s)  whose  emissions  of  a  regulated 
NSR  pollutant  could  be  affected  by  the 
project;  and 

(C)  A  description  of  the  applicability 
test  used  to  determine  that  the  project 
is  not  a  major  modification  for  any 
regulated  NSR  pollutant,  including  the 
baseline  actual  emissions,  the  projected 
actual  emissions,  the  amount  of 
emissions  excluded  under  paragraph 
(a)(l){xxviii){B)(J)  of  this  section  and  an 
explanation  for  why  such  amount  was 
excluded,  and  any  netting  calculations, 
if  applicable. 

(ii)  If  the  emissions  unit  is  an  existing 
electric  utility  steam  generating  unit, 
before  beginning  actual  construction, 
the  owner  or  operator  shall  provide  a 
copy  of  the  information  set  out  in 
paragraph  (a)(6)(i)  of  this  section  to  the 
reviewing  authority.  Nothing  in  this 
paragraph  (a)(6)(ii)  shall  be  construed  to 
require  the  owner  or  operator  of  such  a 
unit  to  obtain  any  determination  ft"om 
the  reviewing  authority  before 
beginning  actual  construction. 

(iii)  The  owner  or  operator  shall 
monitor  the  emissions  of  any  regulated 
NSR  pollutant  that  could  increase  as  a 
result  of  the  project  and  that  is  emitted 
by  any  emissions  units  identified  in 
paragraph  (a)(6)(i)(B)  of  this  section;  and 
calculate  and  maintain  a  record  of  the 
annual  emissions,  in  tons  per  year  on  a 
calendar  year  basis,  for  a  period  of  5 
years  following  resumption  of  regular 
operations  after  the  change,  or  for  a 
period  of  10  years  following  resumption 
of  regular  operations  after  the  change  if 
the  project  increases  the  design  capacity 
or  potential  to  emit  of  that  regulated 
NSR  pollutant  at  such  emissions  unit. 

(iv)  If  the  unit  is  an  existing  electric 
utility  steam  generating  unit,  the  owner 
or  operator  shall  submit  a  report  to  the 
reviewing  authority  within  60  days  after 
the  end  of  each  year  during  which 
records  must  be  generated  under 
paragraph  (a)(6)(iii)  of  this  section 
setting  out  the  unit's  annual  emissions 
during  the  year  that  preceded 
submission  of  the  report. 


(v)  If  the  unit  is  an  existing  unit  other 
than  an  electric  utility  steam  generating 
unit,  the  owner  or  operator  shall  submit 
a  report  to  the  reviewing  authority  if  the 
annual  emissions,  in  tons  per  year,  from 
the  project  identified  in  paragraph 
(a)(6)(i)  of  this  section,  exceed  the 
baseline  actual  emissions  (as 
documented  and  maintained  pursuant 
to  paragraph  (a)(6)(i)(C)  of  this  section, 
by  a  significant  amount  (as  defined  in 
paragraph  (a){l)(x)  of  this  section)  for 
that  regulated  NSR  pollutant,  and  if 
such  emissions  differ  from  the 
preconstruction  projection  as 
documented  and  maintained  pursuant 
to  paragraph  (a)(6)(i)(C)  of  this  section. 
Such  report  shall  be  submitted  to  the 
reviewing  authority  within  60  days  after 
the  end  of  such  year.  The  report  shall 
contain  the  following: 

(A)  The  name,  address  and  telephone 
number  of  the  major  stationary  source; 

(B)  The  annual  emissions  as 
calculated  pursuant  to  paragraph 
(a)(6)(iii)  of  this  section;  and 

(C)  Any  other  information  that  the 
owner  or  operator  wishes  to  include  in 
the  report  (e.g.,  an  explanation  as  to 
why  the  emissions  differ  from  the 
preconstruction  projection). 

(7)  Each  plan  shall  provide  that  the 
owner  or  operator  of  the  source  shall 
make  the  information  required  to  be 
documented  and  maintained  pursuant 
to  paragraph  (a)(6)  of  this  section 
available  for  review  upon  a  request  for 
inspection  by  the  reviewing  authority  or 
the  general  public  pursuant  to  the 
requirements  contained  in 
§  70.4(b)(3)(viii)  of  this  chapter. 
•         •         *         •         * 

(c)  Clean  Unit  Test  for  emissions  units 
that  are  subject  to  LAER.  The  plan  shall 
provide  an  owner  or  operator  of  a  major 
stationary  source  the  option  of  using  the 
Clean  Unit  Test  to  determine  whether 
emissions  increases  at  a  Clean  Unit  are 
part  of  a  project  that  is  a  major 
modification  according  to  the  provisions 
in  paragraphs  (c)(1)  through  (9)  of  this 
section. 

(1)  Applicability.  The  provisions  of 
this  paragraph  (c)  apply  to  any 
emissions  unit  for  which  the  reviewing 
authority  has  issued  a  major  NSR  permit 
within  the  past  10  years. 

(2)  General  provisions  for  Clean  Units. 
The  provisions  in  paragraphs  (c)(2)(i) 
through  (v)  of  this  section  apply  to  a 
Clean  Unit. 

(i)  Any  project  for  which  the  owner  or 
operator  begins  actual  construction  after 
the  effective  date  of  the  Clean  Unit 
designation  (as  determined  in 
accordance  with  paragraph  (c)(4)  of  this 
section)  and  before  the  expiration  date 
(as  determined  in  accordance  with 
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paragraph  (c)(5)  of  this  section)  will  be 
considered  to  have  occurred  while  the 
t^missions  unit  was  a  Clean  Unit. 

(ii)  If  a  project  at  a  Clean  Unit  does 
not  cause  the  need  for  a  change  in  the 
emission  limitations  or  work  practice 
requirements  in  the  permit  for  the  unit 
that  were  adopted  in  conjunction  with 
LAER  and  the  project  would  not  alter 
any  physical  or  operational 
characteristics  that  formed  the  basis  for 
the  LAER  determination  as  specified  in 
paragraph  (c)(6)(iv)  of  this  section,  the 
amissions  unit  remains  a  Clean  Unit. 

(iii)  If  a  project  causes  the  need  for  a 
change  in  the  emission  limitations  or 
work  practice  requirements  in  the 
permit  for  the  unit  that  were  adopted  in 
conjunction  with  LAER  or  the  project 
would  alter  any  physical  or  operational 
characteristics  that  formed  the  basis  for 
the  LAER  determination  as  specified  in 
paragraph  (c)(6)(iv)  of  this  section,  then 
the  emissions  unit  loses  its  designation 
ris  a  Clean  Unit  upon  issuance  of  the 
ntKiessary  permit  revisions  (unless  the 
unit  requalifies  as  a  Clean  Unit  pursuant 
to  paragraph  (c)(3)(iii)  of  this  section).  If 
the  owner  or  operator  begins  actual 
construction  on  the  project  without  first 
applying  to  revise  the  emissions  unifs 
permit,  the  Clean  Unit  designation  ends 
immediately  prior  to  the  time  when 
actual  construction  begins. 

(iv)  A  project  that  causes  an  emissions 
unit  to  lose  its  designation  as  a  Clean 
Unit  is  subject  to  the  applicability 
requirements  of  paragraphs  (a)(2)(ii)(A) 
through  (D)  and  paragraph  (a)(2)(ii)(F)  of 
this  section  as  if  the  emissions  unit  is 
not  a  Clean  Unit. 

(v)  Certain  Emissions  Units  with  PSD 
permits.  For  emissions  units  that  meet 
the  requirements  of  paragraphs 
(c)(2)(v)(A)  and  (B)  of  this  section,  the 
BACT  level  of  emissions  reductions 
and/or  work  practice  requirements  shall 
satisfy  the  requirement  for  LAER  in 
meeting  the  requirements  for  Clean 
LInits  under  paragraphs  (c)(3)  through 
(8)  of  this  sef:tion.  For  these  emissions 
units,  all  requirements  for  the  LAER 
determination  under  paragraphs 
(c)(2)(ii)  and  (iii)  of  this  section  shall 
also  apply  to  the  BACT  permit  terms 
and  conditions.  In  addition,  the 
requirements  of  paragraph  (c)(7)(i)(B)  of 
this  section  do  not  apply  to  emissions 
units  that  qualify  for  Clean  Unit  status 
under  this  paragraph  (c)(2)(v). 

(A)  The  emissions  unit  must  have 
received  a  PSD  permit  within  the  last  10 
years  and  such  permit  must  require  the 
emissions  unit  to  comply  with  BACT. 

(B)  The  emissions  unit  must  be 
located  in  an  area  that  was  redesignated 
as  nonattainment  for  the  relevant 
[)()llutant(s)  after  issuance  of  the  PSD 
pHrnut  and  before  the  effective  date  of 


the  Clean  Unit  Test  provisions  in  the 
area. 

(3)  Qualifying  or  re-qualifying  to  use 
the  Clean  Unit  apphcability  test.  An 
emissions  unit  automatically  qualifies 
as  a  Clean  Unit  when  the  unit  meets  the 
criteria  in  paragraphs  (c)(3)(i)  and  (ii)  of 
this  section.  After  the  original  Clean 
Unit  designation  expires  in  accordance 
with  paragraph  (c)(5)  of  this  section  or 
is  lost  pursuant  to  paragraph  (c)(2)(iii)  of 
this  section,  such  emissions  unit  may 
re-qualify  as  a  Clean  Unit  under  either 
paragraph  (c)(3)(jii)  of  this  section,  or 
under  the  Clean  Unit  provisions  in 
paragraph  (d)  of  this  section.  To  re- 
qualify  as  a  Clean  Unit  under  paragraph 
(c)(3)(iii)  of  this  section,  the  emissions 
unit  must  obtain  a  new  major  NSR 
permit  issued  through  the  applicable 
nonattainment  major  NSR  program  and 
meet  all  the  criteria  in  paragraph 
(c)(3)(iii)  of  this  section.  Clean  Unit 
designation  applies  individually  for 
each  pollutant  emitted  by  the  emissions 
unit. 

(i)  Permitting  requirement.  The 
emissions  unit  must  have  received  a 
major  NSR  permit  within  the  past  10 
years.  The  owner  or  operator  must 
maintain  and  be  able  to  provide 
information  that  would  demonstrate 
that  this  permitting  requirement  is  met. 

(ii)  Qualifying  air  pollution  control 
technologies  Air  pollutant  emissions 
from  the  emissions  unit  must  be 
reduced  through  the  use  of  an  air 
pollution  control  technology  (which 
includes  pollution  prevention  as 
defined  under  paragraph  (a)(l)(xxvi)  of 
this  section  or  work  practices)  that 
meets  both  the  following  requirements 
in  paragraphs  (c)(3)(ii)(A)  and  (B)  of  this 
section. 

(A)  The  control  technology  achieves 
the  LAER  level  of  emissions  reductions 
as  determined  through  issuance  of  a 
major  NSR  permit  within  the  past  10 
years.  However,  the  emissions  unit  is 
not  eligible  for  Clean  Unit  designation  if 
the  LAER  determination  resulted  in  no 
requirement  to  reduce  emissions  below 
the  level  of  a  standard,  uncontrolled, 
new  emissions  unit  of  the  same  type. 

(B)  The  owner  or  operator  made  an 
investment  to  install  the  control 
technology.  For  the  purpose  of  this 
determination,  an  investment  includes 
expenses  to  research  the  application  of 
a  pollution  prevention  technique  to  the 
emissions  unit  or  expenses  to  apply  a 
pollution  prevention  technique  to  an 
emissions  unit. 

(iii)  Re-qualifying  for  the  Clean  Unit 
designation.  The  emissions  unit  must 
obtain  a  new  major  NSR  permit  that 
requires  compliance  with  the  current- 
day  LAER,  and  the  emissions  unit  must 


meet  the  requirements  ui  jiar.iur  i[)h- 
(c)(3)(i)  and  (c)(3)(ii)  of  this  section. 

(4)  Effective  date  of  the  Clean  Unit 
designation.  The  effective  date  of  an 
emissions  unit's  Clean  Unit  designation 
(that  is.  the  date  on  which  the  owner  or 
operator  may  begin  to  use  the  Clean 
Unit  Test  to  determine  whether  a  project 
at  the  emissions  unit  is  a  major 
modification)  is  determined  according 
to  the  applicable  paragraph  (c)(4)(i)  or 
(c)(4)(ii)  of  this  section. 

(i)  Original  Clean  Unit  designation, 
and  emissions  units  that  re-qualify  as 
Clean  Units  by  implementing  a  new 
control  technology  to  meet  current-day 
LAER.  The  effective  date  is  the  date  the 
emissions  unit's  air  pollution  control 
technology  is  placed  intd  service,  or  3 
years  after  the  issuance  date  of  the  major 
KlSR  permit,  whichever  is  earlier,  but  no 
sooner  than  the  date  that  provisions  for 
the  Clean  Unit  applicability  test  are 
approved  by  the  Administrator  for 
incorporation  into  the  plan  and  become 
effective  for  the  State  in  which  the  unit 
is  located. 

(ii)  Emissions  units  that  re-qualify  for 
the  Clean  Unit  designation  using  an 
existing  control  technology.  The 
effective  date  is  the  date  the  new.  major 
NSR  permit  is  issued. 

(5)  Clean  Unit  expiration.  An 
emissions  unit's  Clean  Unit  designation 
expires  (that  is,  the  date  on  which  the 
owner  or  operator  may  no  longer  use  the 
Clean  Unit  Test  to  determine  whether  a 
project  affecting  the  emissions  unit  is.  or 
is  part  of.  a  major  modification) 
according  to  the  applicable  paragraph 
(c){5)(i)  or  (ii)  of  this  section. 

(i)  Original  Clean  Unit  designation, 
and  emissions  units  that  re-qualify  by 
implementing  new  control  technology  to 
meet  current-day  LAER.  For  any 
emissions  unit  that  automatically 
qualifies  as  a  Clean  Unit  under 
paragraphs  (c)(3)(i)  and  (ii)  of  this 
section,  the  Clean  Unit  designation 
expires  10  years  after  the  effective  date, 
or  the  date  the  equipment  went  into 
service,  whichever  is  earlier:  or,  it 
expires  at  any  time  the  owner  or 
operator  fails  to  comply  with  the 
provisions  for  maintaining  Clean  Unit 
designation  in  paragraph  (c)(7)  of  this 
section. 

(ii)  Emissions  units  that  re-qualify  for 
the  Clean  Unit  designation  using  an 
existing  control  technology.  For  any 
emissions  unit  that  re-qualifies  as  a 
Clean  Unit  under  paragraph  (c)(3)(iii)  of 
this  section,  the  Clean  Unit  designation 
expires  10  years  after  the  effective  date; 
or.  it  expires  any  time  the  owner  or 
operator  fails  to  comply  with  the 
provisions  for  maintaining  the  Clean 
Unit  Designation  in  paragraph  (c)(7)  of 
this  section. 
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(6)  Required  title  V  permit  content  for 
a  Clean  Unit.  After  the  effective  date  of 
the  Clean  Unit  designation,  and  in 
accordance  with  the  prcnision.s  of  the 
applicable  title  V  permit  program  under 
part  70  or  part  71  of  this  chapter,  but  no 
later  than  when  the  title  V  permit  is 
renewed,  the  title  \'  permit  for  the  major 
stationary  source  must  include  the 
following  terms  and  conditions  in 
paragraphs  (c)(6)(i)  through  (vi)  of  this 
section  related  to  the  Clean  Unit. 

(i)  A  statement  indicating  that  the 
emissions  unit  qualifies  as  a  Clean  L'nit 
and  identifying  the  pollutant(s)  for 
which  this  Clean  Unit  designation 
applies. 

(ii)  The  effective  date  of  the  Clean 
Unit  designation  If  this  date  is  not 
known  when  the  Clean  Unit  designation 
is  initially  recorded  in  the  title  V  permit 
[e.g.,  because  the  air  pollution  control 
technology  is  not  vet  in  ser\ice),  the 
permit  must  describe  the  event  that  will 
determine  the  effective  date  [e.g..  the 
date  the  control  technology  is  placed 
into  service)  Once  the  effective  date  is 
determined,  the  owner  or  operator  must 
notify  the  reviewing  authority  of  the 
exact  date.  This  specific  effective  date 
must  be  added  to  the  sources  title  \ 
permit  at  the  first  opportunity,  such  as 
a  modification,  revision,  reopening,  or 
renewal  of  the  title  V  permit  for  any 
reason,  whichever  comes  first,  but  in  no 
case  later  than  the  next  renewal 

(iii)  The  expiration  date  of  the  Clean 
Unit  designation  If  this  date  is  not 
known  when  the  (^lean  I 'nit  designation 
is  initialh  recorded  into  the  title  V 
permit  [e.g..  because  the  air  pollution 
control  technology  is  not  yet  in  service), 
then  the  permit  must  describe  the  event 
that  will  determine  the  expiration  date 
(e.g.,  the  date  the  control  technology  is 
placed  into  service).  Once  the  expiration 
date  is  determined,  the  owner  or 
operator  must  notifv  the  reviewing 
authority  of  the  exact  date.  The 
expiration  date  must  be  added  to  the 
source's  title  V  permit  at  the  first 
opportunity,  such  as  a  modification, 
revision,  reopening,  or  renewal  of  the 
title  V  permit  for  any  reason,  whichever 
comes  first,  but  in  no  case  later  than  the 
next  renewal. 

(iv)  All  emission  limitations  and  work 
practice  requirements  adopted  in 
conjunction  with  the  L.\ER,  and  any 
physical  or  operatumal  characteristics 
that  formed  the  basis  for  the  LAER 
determination  (e.g..  possibly  the 
emissions  unit's  capacity  or 
throughput) 

(\)  Monitoring,  recordkeeping,  and 
reporting  requirements  as  necessar\'  to 
demonstrate  that  the  emissions  unit 
continues  to  meet  the  criteria  for 


maintaining  the  Clean  Unit  designation. 

(See  paragraph  (c)(7)  of  this  section.) 
(vi)  Terms  reflecting  the  owner  or 
operator's  duties  to  maintain  the  Clean 
Unit  designation  and  the  consequences 
of  failing  to  do  so,  as  presented  in 
paragraph  (c)(7)  of  this  section. 

(7)  Maintaining  the  Clean  Unit 
designation  To  maintain  the  Clean  Unit 
designation,  the  owner  or  operator  must 
conform  to  all  the  restrictions  listed  in 
paragraphs  (c)(7)(i)  through  (iii)  of  this 
section.  This  paragraph  (c)(7)  applies 
independently  to  each  pollutant  for 
which  the  emissions  unit  has  the  Clean 
LInit  designation.  That  is,  failing  to 
conform  to  the  restrictions  for  one 
pollutant  affects  Clean  Unit  designation 
only  for  that  pollutant, 

(i)  The  Clean  Unit  must  comply  with 
the  emission  limitation(s)  and/or  work 
practice  requirements  adopted  in 
conjunction  with  the  LAER  that  is 
recorded  in  the  major  NSR  permit,  and 
subsequently  reflected  in  the  title  V 
permit. 

(A)  The  owner  or  operator  may  not 
make  a  physical  change  in  or  change  in 
the  method  of  operation  of  the  Clean 
Unit  that  causes  the  emissions  unit  to 
function  m  a  manner  that  is  inconsistent 
with  the  physical  or  operational 
characteristics  that  formed  the  basis  for 
the  L-^ER  determination  (e.g.,  possibly 
the  emissions  unit's  capacity  or 
throughput) 

(B)  The  Clean  I 'nit  may  not  emit 
above  a  level  that  has  been  offset. 

(u!  The  Clean  I  nit  must  comply  with 
any  terms  and  conditions  in  the  title  V 
permit  related  to  the  unit's  Clean  Unit 
designation. 

(iii)  The  Clean  Unit  must  continue  to 
control  emissions  using  the  specific  air 
pollution  control  technology  that  was 
the  basis  for  its  Clean  Unit  designation. 
If  the  emissions  unit  or  control 
technology  is  replaced,  then  the  Clean 
Unit  designation  ends. 

(8)  Offsets  and  netting  at  Clean  Units. 
Emissions  changes  that  occur  at  a  Clean 
Lnit  must  not  be  included  in  calculating 
a  significant  net  emissions  increase  (that 
is,  must  not  be  used  in  a  "netting 
analysis"),  or  be  used  for  generating 
offsets  unless  such  use  occurs  before  the 
effective  date  of  the  Clean  Unit 
designation,  or  after  the  Clean  Unit 
designation  expires;  or,  unless  the 
emissions  unit  reduces  emissions  below 
the  level  that  qualified  the  unit  as  a 
Clean  Unit.  However,  if  the  Clean  Unit 
reduces  emissions  below  the  level  that 
qualified  the  unit  as  a  Clean  Unit,  then, 
the  owner  or  operator  may  generate  a 
credit  for  the  difference  between  the 
level  that  qualified  the  unit  as  a  Clean 
Unit  and  the  new  emission  limitation  if 
such  reductions  are  surplus, 


quantifiable,  and  permanent.  For 
purposes  of  generating  offsets,  the 
reductions  must  also  be  federally 
enforceable.  For  purposes  of 
determining  creditable  net  emissions 
increases  and  decreases,  the  reductions 
must  also  be  enforceable  as  a  practical 
matter. 

(9)  Effect  of  redesignation  on  the 
Clean  Unit  designation.  The  Clean  Unit 
designation  of  an  emissions  unit  is  not 
affected  by  redesignation  of  the 
attainment  status  of  the  area  in  which  it 
is  located.  That  is,  if  a  Clean  Unit  is 
located  in  an  attainment  area  and  the 
area  is  redesignated  to  nonattainment, 
its  Clean  Unit  designation  is  not 
affected.  Similarly,  redesignation  from 
nonattainment  to  attainment  does  not 
affect  the  Clean  Unit  designation. 
However,  if  an  existing  Clean  Unit 
designation  expires,  it  must  re-qualify 
under  the  requirements  that  are 
currently  applicable  in  the  area 

(d)  Clean  Unit  provisions  for 
emissions  units  that  achieve  an 
emission  limitation  comparable  to 
LAER.  The  plan  shall  provide  an  owner 
or  operator  of  a  major  stationary  source 
the  option  of  using  the  Clean  Unit  Test 
to  determine  whether  emissions 
increases  at  a  Clean  Unit  are  part  of  a 
project  that  is  a  major  modification 
according  to  the  provisions  in 
paragraphs  (d)(1)  through  (11)  of  this 
section. 

( 1 )  Applicability  The  provisions  of 
this  paragraph  (d)  apply  to  emissions 
units  which  do  not  quadify  as  Clean 
Units  under  paragraph  (c)  of  this 
section,  but  which  are  achieving  a  level 
of  emissions  control  comparable  to 
LAER,  as  determined  by  the  reviewing 
authority  in  accordance  with  this 
paragraph  (d), 

(2)  General  provisions  for  Clean  Units. 
The  provisions  in  paragraphs  (d)(2)(i) 
through  (iv)  of  this  section  apply  to  a 
Clean  Unit  (designated  under  this 
paragraph  (d)). 

(i)  Any  project  for  which  the  owner  or 
operator  begins  actual  construction  after 
the  effective  date  of  the  Clean  Unit 
designation  (as  determined  in 
accordance  with  paragraph  (d)(5)  of  this 
section)  and  before  the  expiration  date 
(as  determined  in  accordance  with 
paragraph  (d)(6)  of  this  section)  will  be 
considered  to  have  occurred  while  the 
emissions  unit  was  a  Clean  Unit 

(ii)  If  a  project  at  a  Clean  Unit  does 
not  cause  the  need  for  a  change  in  the 
emission  limitations  or  work  practice 
requirements  in  the  permit  for  the  unit 
that  have  been  determined  (pursuant  to 
paragraph  (d)(4)  of  this  section)  to  be 
comparable  to  LAER,  and  the  project 
would  not  alter  any  physical  or 
operational  characteristics  that  formed 
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tnu  oasis  tor  dtJlermining  that  the 
emissions  unit's  control  technology 
achieves  a  level  of  emissions  control 
comparable  to  LAER  as  specified  in 
paragraph  (d)(8)(iv)  of  this  section,  the 
emissicms  unit  remains  a  Clean  Unit. 

(iii)  If  a  project  causes  the  need  for  a 
change  in  the  emission  limitations  or 
work  practice  requirements  in  the 
permit  for  the  unit  that  have  been 
determined  (pursuant  to  paragraph 
(d)(4)  of  this  section)  to  be  comparable 
to  LAER.  or  the  project  would  alter  any 
physical  or  operational  characteristics 
that  formed  the  basis  for  determining 
that  the  emissions  unit's  control 
technology  achieves  a  level  of  emissions 
control  comparable  to  LAER  as  specified 
in  paragraph  (d){8)(iv)  of  this  section, 
then  the  emissions  unit  loses  its 
designation  as  a  Clean  Unit  upon 
issuance  of  the  necessary  permit 
revisions  (unless  the  unit  re-qualifies  as 
a  Clean  Unit  pursuant  to  paragraph 
(d)(3)(iv)  of  this  section).  If  the  owner  or 
operator  begins  actual  construction  on 
the  project  without  first  applying  to 
revise  the  emissions  unit's  permit,  the 
Clean  Unit  designation  ends 
immediately  prior  to  the  time  when 
actual  construction  begins. 

(iv)  A  project  that  causes  an  emissions 
unit  to  lose  its  designation  as  a  Clean 
Unit  is  subject  to  the  applicability 
requirements  of  paragraphs  (a)(2)(iiHA) 
through  (D)  and  paragraph  (a)(2)(ii){F)  of 
this  section  as  if  the  emissions  unit  were 
never  a  C;lean  Unit. 

(3)  Qualifying  or  re-qualifying  to  use 
the  Clean  Unit  applicability  test.  An 
emissions  unit  qualifies  as  a  Clean  Unit 
when  the  unit  meets  the  criteria  in 
paragraphs  (d)(3)(i)  through  (iii)  of  this 
section.  After  the  original  Clean  Unit 
designation  expires  in  accordance  with 
paragraph  (d)(ti)  of  this  section  or  is  lost 
pursuant  to  paragraph  {d)(2)(iii)  of  this 
section,  such  emissions  unit  may  re- 
qualify  as  a  Clean  Unit  under  either 
paragraph  (d)(3)(iv)  of  this  section,  or 
under  the  Clean  Unit  provisions  in 
paragraph  (c)  of  this  section.  To  re- 
qualify  as  a  Clean  Unit  under  paragraph 
(d)(3)(iv)  of  this  section,  the  emissions 
unit  must  obtain  a  new  permit  issued 
pursuant  to  the  requirements  in 
paragraphs  (d)(7)  and  (8)  of  this  section 
and  meet  all  the  criteria  in  paragraph 
(d)(3)(iv)  of  this  section.  The  reviewing 
authority  will  make  a  separate  Clean 
Unit  designation  for  each  pollutant 
emitted  by  the  emissions  unit  for  which 
the  emissions  unit  qualifies  as  a  Clean 
Unit. 

(i)  Qualifying  air  pollution  control 
technologies.  Air  pollutant  emissions 
from  the  emissions  unit  must  be 
reduced  through  the  use  of  air  pollution 
control  technology  (which  includes 


pollution  prevention  as  defined  under 
paragraph  (a)(l)(xxvi)  of  this  section  or 
work  practices)  that  meets  both  the 
following  requirements  in  paragraphs 
(d)(3)(i)(A)  and  (B)  of  this  section. 

(A)  The  owner  or  operator  has 
demonstrated  that  the  emissions  unit's 
control  technology  is  comparable  to 
LAER  according  to  the  requirements  of 
paragraph  (d)(4)  of  this  section. 
However,  the  emissions  unit  is  not 
eligible  for  the  Clean  Unit  designation  if 
its  emissions  are  not  reduced  below  the 
level  of  a  standard,  uncontrolled 
emissions  unit  of  the  same  type  (e.g.,  if 
the  LAER  determinations  to  which  it  is 
compared  have  resulted  in  a 
determination  that  no  control  measures 
are  required). 

(B)  The  owner  or  operator  made  an 
investment  to  install  the  control 
technology.  For  the  purpose  of  this 
determination,  an  investment  includes 
expenses  to  research  the  application  of 
a  pollution  prevention  technique  to  the 
emissions  unit  or  to  retool  the  unit  to 
apply  a  pollution  prevention  technique. 

(n)  Impact  of  emissions  from  the  unit. 
The  reviewing  authority  must  determine 
that  the  allowable  emissions  from  the 
emissions  unit  will  not  cause  or 
contribute  to  a  violation  of  any  national 
ambient  air  quality  standard  or  PSD 
increment,  or  adversely  impact  an  air 
quality  related  value  (such  as  visibility) 
that  has  been  identified  for  a  Federal 
Class  I  area  by  a  Federal  Land  Manager 
and  for  which  information  is  available 
to  the  general  public. 

(iii)  Date  of  installation.  An  emissions 
unit  may  qualify  as  a  Clean  Unit  even 
if  the  control  technology,  on  which  the 
Clean  Unit  designation  is  based,  was 
installed  before  the  effective  date  of 
plan  requirements  to  implement  the 
requirements  of  this  paragraph 
(d)(3)(iii).  However,  for  such  emissions 
units,  the  owner  or  operator  must  apply 
for  the  Clean  Unit  designation  within  2 
years  after  the  plan  requirements 
become  effective.  For  technologies 
installed  after  the  plan  requirements 
become  effective,  the  owner  or  operator 
must  apply  for  the  Clean  Unit 
designation  at  the  time  the  control 
technology  is  installed. 

(iv)  Re-qualifying  as  a  Clean  Unit.  The 
emissions  unit  must  obtain  a  new 
permit  (pursuant  to  requirements  in 
paragraphs  (d)(7)  and  (8)  of  this  section) 
that  demonstrates  that  the  emissions 
unit's  control  technology  is  achieving  a 
level  of  emission  control  comparable  to 
current-day  LAER,  and  the  emissions 
unit  must  meet  the  requirements  in 
paragraphs  (d)(3)(i)(A)  and  (d)(3)(ii)  of 
this  section. 

(4)  Demonstrating  control 
effectiveness  comparable  to  LAER.  The 


owner  or  operator  may  demonstrate  that 
the  emissions  unit's  control  technology 
is  comparable  to  LAER  for  purposes  of 
paragraph  (d)(3)(i)  of  this  section 
according  to  either  paragraph  (d)(4)(i)  or 
(ii)  of  this  section.  Paragraph  (d)(4)(iii) 
of  this  section  specifies  the  time  for 
making  this  comparison. 

(i)  Comparison  to  previous  LAER 
determinations.  The  administrator 
maintains  an  on-line  data  base  of 
previous  determinations  of  RACT, 
BACT.  and  LAER  in  the  RACT/BACT/ 
LAER  Clearinghouse  (RBLC).  The 
emissions  unit's  control  technology  is 
presumed  to  be  comparable  to  LAER  if 
it  achieves  an  emission  limitation  that  is 
at  least  as  stringent  as  any  one  of  the 
five  best-performing  similar  sources  for 
which  a  LAER  determination  has  been 
made  within  the  preceding  5  years,  and 
for  which  information  has  been  entered 
into  the  RBLC.  The  reviewing  authority 
shall  also  compare  this  presumption  to 
any  additional  LAER  determinations  of 
which  it  is  aware,  and  shall  consider 
any  information  on  achieved-in-practice 
pollution  control  technologies  provided 
during  the  public  comment  period,  to 
determine  whether  any  presumptive 
determination  that  the  control 
technology  is  comparable  to  LAER  is 
correct. 

(ii)  The  substantially-as-effective  test. 
The  owner  or  operator  may  demonstrate 
that  the  emissions  unit's  control 
technology  is  substantially  as  effective 
as  LAER.  in  addition,  any  other  person 
may  present  evidence  related  to  whether 
the  control  technology  is  substantially 
as  effective  as  LAER  during  the  public 
participation  process  required  under 
paragraph  {d)(7)  of  this  section.  The 
reviewing  authority  shall  consider  such 
evidence  on  a  case-by-case  basis  and 
determine  whether  the  emissions  unit's 
air  pollution  control  technology  is 
substantially  as  effective  as  LAER. 

(iii)  Time  of  comparison. 

(A)  Emissions  units  with  control 
technologies  that  are  installed  before  the 
effective  date  of  plan  requirements 
implementing  this  paragraph.  The 
owner  or  operator  of  an  emissions  unit 
whose  control  technology  is  installed 
before  the  effective  date  of  plan 
requirements  implementing  this 
paragraph  (d)  may.  at  its  option,  either 
demonstrate  that  the  emission  limitation 
achieved  by  the  emissions  unit's  control 
technology  is  comparable  to  the  LAER 
requirements  that  applied  at  the  time 
the  control  technology  was  installed,  or 
demonstrate  that  the  emission  limitation 
achieved  by  the  emissions  unit's  control 
technology  is  comparable  to  current-day 
LAER  requirements.  The  expiration  date 
of  the  Clean  Unit  designation  will 
depend  on  which  option  the  owner  or 
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operator  uses,  as  specified  in  paragraph 
(d)(6)  of  this  section. 

(B)  Emissions  units  with  control 
technologies  that  are  installed  after  the 
effective  date  of  plan  requirements 
implementing  this  paragraph  The 
owner  or  operator  must  demonstrate 
ihat  the  emission  limitation  achieved  by 
the  emissions  unit's  control  technology 
is  comparable  to  current-day  LAER 
requirements. 

(5)  Effective  date  of  the  Clean  Unit 
designation.  The  effective  date  of  an 
emissions  unit's  Clean  Unit  designation 
(that  is,  the  date  on  which  the  owner  or 
operator  may  begin  to  use  the  Clean 
Unit  Test  to  determine  whether  a  project 
involving  the  emissions  unit  is  a  major 
modification)  is  the  date  that  the  permit 
required  by  paragraph  (d)(7)  of  this 
section  is  issued  or  the  date  that  the 
emissions  unit's  air  pollution  control 
technology  is  placed  into  service, 
whichever  is  later. 

(6)  Clean  Unit  expiration.  If  the  owner 
or  operator  demonstrates  that  the 
emission  limitation  achieved  by  the 
emissions  unit's  control  technology  is 
comparable  to  the  LAER  requirements 
that  applied  at  the  time  the  control 
technology  was  installed,  then  the  Clean 
Unit  designation  expires  10  years  from 
the  date  that  the  control  technology  was 
installed.  For  all  other  emissions  units, 
the  Clean  Unit  designation  expires  10 
years  from  the  effective  date  of  the 
Clean  Unit  designation,  as  determined 
according  to  paragraph  (d)(5)  of  this 
section.  In  addition,  for  all  emissions 
units,  the  Clean  Unit  designation 
expires  any  time  the  owner  or  operator 
fails  to  comply  with  the  provisions  for 
maintaining  the  Clean  Unit  designation 
in  paragraph  (d)(9)  of  this  section. 

(7)  Procedures  for  designating 
emissions  units  as  Clean  L'nits  The 
reviewing  authority  shall  designate  an 
emissions  unit  a  Clean  Unit  only  by 
issuing  a  permit  through  a  permitting 
program  that  has  been  apprcjved  by  the 
Administrator  and  that  conforms  with 
the  requirements  of  §§51.160  through 
51.164  of  this  chapter  including 
requirements  for  public  notice  of  the 
proposed  Clean  Unit  designation  and 
opportunity  for  public  comment.  Such 
permit  must  also  meet  tho  requirempnts 
in  paragraph  (d)(8) 

18)  Required  permit  content  The 
permit  required  by  paragraph  ldj{7)  oi 
this  section  shall  include  the  terms  and 
conditions  set  forth  in  paragraphs 
(d)(8)(i)  through  (vi)  of  this  section. 
Such  terms  and  conditions  shall  be 
incorporated  into  the  major  stationary 
source's  title  \'  permit  in  accordance 
with  the  provisions  of  the  applicable 
title  V  permit  program  under  part  70  or 


part  71  of  this  chapter,  but  no  later  than 
when  the  title  V  permit  is  renewed. 

(i)  A  statement  indicating  that  the 
emissions  unit  qualifies  as  a  Clean  Unit 
and  identif\'ing  the  pollutant(s)  for 
which  this  designation  applies. 

(ii)  The  effective  date  of  the  Clean 
I  'nit  designation.  If  this  date  is  not 
known  when  the  reviewing  authority 
issues  the  permit  (e.g.,  because  the  air 
pollution  control  technology  is  not  yet 
in  service),  then  the  permit  must 
describe  the  event  that  will  determine 
the  effective  date  (e.g..  the  date  the 
control  technology  is  placed  into 
service).  Once  the  effective  date  is 
known,  then  the  owner  or  operator  must 
notify  the  reviewing  authority  of  the 
exact  date.  This  specific  effective  date 
must  be  added  to  the  source's  title  V 
permit  at  the  first  opportunity,  such  as 
a  modification,  revision,  reopening,  or 
renewal  of  the  title  V  permit  for  any 
reason,  whichever  comes  first,  but  in  no 
case  later  than  the  next  renewal. 

(iii)  The  expiration  date  of  the  Clean 
Unit  designation.  If  this  date  is  not 
known  when  the  reviewing  authority 
issues  the  permit  (e.g.,  because  the  air 
pollution  control  technology  is  not  yet 
in  service),  then  the  permit  must 
describe  the  event  that  will  determine 
the  expiration  date  (e.g.,  the  date  the 
control  technology  is  placed  into 
service).  Once  the  expiration  date  is 
known,  then  the  owner  or  operator  must 
notif\'  the  reviewing  authority  of  the 
exact  date.  The  expiration  date  must  be 
added  to  the  source's  title  V  permit  at 
the  first  opportunity,  such  as  a 
modification,  revision,  reopening,  or 
renewal  of  the  title  V  permit  for  any 
reason,  whichever  comes  first,  but  in  no 
case  later  than  the  next  renewal. 

(iv)  All  emission  limitations  and  work 
practice  requirements  adopted  in 
conjunction  with  emission  limitations 
necessan.'  to  assure  that  the  control 
technology'  continues  to  achieve  an 
emission  limitation  comparable  to 
LAER.  and  any  physical  or  operational 
characteristics  that  formed  the  basis  for 
determining  that  the  emissions  unit's 
control  technology  achieves  a  level  of 
emissions  control  comparable  to  LAER 
(eg  .  possibly  the  emissions  unit's 
capacity  or  throughput). 

(v)  Monitoring,  recordkeeping,  and 
reporting  requirements  as  necessary  to 
demonstrate  that  the  emissions  unit 
continues  to  meet  the  criteria  for 
maintaining  its  Clean  Unit  designation. 
(See  paragraph  (d)(9)  of  this  section.) 

(vi)  Terms  reflecting  the  owner  or 
operator's  duties  to  maintain  the  Clean 
Unit  designation  and  the  consequences 
of  failing  to  do  so.  as  presented  in 
paragraph  (d)(9)  of  this  section. 


(9)  Maintaining  Clean  Unit 
designation.  Jo  maintain  Clean  Unit 
designation,  the  owner  or  operator  must 
conform  to  all  the  restrictions  listed  in 
paragraphs  (d)(9)(i)  through  (v)  of  this 
section.  This  peu-agraph  (d)(9)  applies 
independently  to  each  pollutant  for 
which  the  reviewing  authority  has 
designated  the  emissions  unit  a  Clean 
Unit.  That  is.  failing  to  conform  to  the 
restrictions  for  one  pollutant  affects  the 
Clean  Unit  designation  only  for  that 
pollutant. 

(i)  The  Clean  Unit  must  comply  with 
the  emission  limitation(s)  and/or  work 
practice  requirements  adopted  to  ensure 
that  the  control  technology  continues  to 
achieve  emission  control  comparable  to 
LAER. 

(ii)  The  owner  or  operator  may  not 
make  a  physical  change  in  or  change  in 
the  method  of  operation  of  the  Clean 
Unit  that  causes  the  emissions  unit  to 
function  in  a  manner  that  is  inconsistent 
with  the  physical  or  operational 
characteristics  that  formed  the  basis  for 
the  determination  that  the  control 
technology  is  achieving  a  level  of 
emission  control  that  is  comparable  to 
LAER  (e.g.,  possibly  the  emissions  unit's 
capacit)'  or  throughput). 

(iii)  "The  Clean  Unit  may  not  emit 
above  a  level  that  has  been  offset. 

(iv)  The  Clean  Unit  must  comply  with 
any  terms  and  conditions  in  the  title  V 
permit  related  to  the  unit's  Clean  Unit 
designation. 

(v)  The  Clean  Unit  must  continue  to 
control  emissions  using  the  specific  air 
pollution  control  technology  that  was 
the  basis  for  its  Clean  Unit  designation. 
If  the  emissions  unit  or  control 
technology  is  replaced,  then  the  Clean 
Unit  designation  ends. 

(10)  Offsets  and  Netting  at  Clean 
Units.  Emissions  changes  that  occur  at 
a  Clean  Unit  must  not  be  included  in 
calculating  a  significant  net  emissions 
increase  (that  is,  must  not  be  used  in  a 
"netting  analysis"),  or  be  used  for 
generating  offsets  unless  such  use 
occurs  before  the  effective  date  of  plan 
requirements  adopted  to  implement  this 
paragraph  (d)  or  after  the  Clean  Unit 
designation  expires:  or,  unless  the 
emissions  unit  reduces  emissions  below 
the  level  that  qualified  the  unit  as  a 
Clean  Unit.  However,  if  the  Clean  Unit 
redsces  emissions  below  the  level  that 
qualified  the  unit  as  a  Clean  Unit,  then 
the  owner  or  operator  may  generate  a 
credit  for  the  difference  between  the 
level  that  qualified  the  unit  as  a  Clean 
Unit  and  the  emissions  unit's  new- 
emission  limitation  if  such  reductions 
are  surplus,  quantifiable,  and 
permanent.  For  purposes  of  generating 
offsets,  the  reductions  must  also  be 
federally  enforceable.  For  purposes  of 
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determining  creditable  net  emissions 
increases  and  decreases,  the  reductions 
must  also  be  enforceable  as  a  practical 
matter. 

(11)  Effect  of  redesignation  on  the 
Clean  Unit  designation.  The  Clean  Unit 
designation  of  an  emissions  unit  is  not 
affected  by  redesignation  of  the 
attainment  status  of  the  area  in  which  it 
is  located.  That  is,  if  a  Clean  Unit  is 
located  in  an  attainment  area  and  the 
area  is  redesignated  to  nonattainment. 
its  Clean  Unit  designation  is  not 
affected.  Similarly,  redesignation  from 
nonattainment  to  attainment  does  not 
affect  the  Clean  Unit  designation. 
However,  if  a  Clean  Unit's  designation 
expires  or  is  lost  pursuant  to  paragraphs 
(c)(2)(iii)  and  (d)(2)(iii)  of  this  section,  it 
must  re-qualify  under  the  requirements 
that  are  currently  applicable. 

(e)  PCP  exclusion  procedural 
requirements.  Each  plan  shall  include 
provisions  for  PCPs  equivalent  to  those 
contained  in  paragraphs  (e)(1)  through 
(6)  of  this  section. 

(1)  Before  an  owner  or  operator  begins 
actual  construction  of  a  PCP.  the  owner 
or  operator  must  either  submit  a  notice 
to  the  reviewing  authority  if  the  project 
is  listed  in  paragraphs  (a)(l)(xxv)(A) 
through  (F)  of  this  section,  or  if  the 
project  is  not  listed  in  paragraphs 
(a)(l|(xxv)(A)  through  (F)  of  this  section, 
then  the  owner  or  operator  must  submit 
a  permit  application  and  obtain 
approval  to  use  the  PCP  exclusion  from 
the  reviewing  authority  consistent  with 
the  requirements  in  paragraph  (e)(5)  of 
this  section.  Regardless  of  whether  the 
owner  or  operator  submits  a  notice  or  a 
permit  application,  the  proje<:t  must 
meet  the  requirements  in  paragraph 
(e)(2)  of  this  section,  and  the  notice  or 
permit  application  must  contain  the 
informatir)n  required  in  paragraph  (e)(3) 
of  this  section. 

(2)  Any  project  that  relies  on  the  PCP 
exclusion  must  meet  the  requirements 
in  paragraphs  (e)(2)(i)  and  (ii)  of  this 
section. 

(i)  Environmentally  beneficial 
analysis.  The  environmental  benefit 
from  the  emission  reductions  of 
pollutants  regulated  under  the  Act  must 
outweigh  the  environmental  detriment 
of  emissions  increases  in  pollutants 
regulated  under  the  Act.  A  statement 
that  a  technology  from  paragraphs 
(a)(l)(xxv)(A)  through  (F)  of  this  section 
is  being  used  shall  be  presumed  to 
satisfy  this  requirement. 

(ii)  Air  quality  analysis.  The 
emissions  increases  from  the  project 
will  not  cause  or  contribute  to  a 
violation  of  any  national  ambient  air 
quality  standard  or  PSD  increment,  or 
adversely  impact  an  air  quality  related 
value  (such  as  visibility)  that  has  been 


identified  for  a  Federal  Class  I  area  by 
a  Federal  Land  Manager  and  for  which 
information  is  available  to  the  general 
public. 

(3)  Content  of  notice  or  permit 
application.  In  the  notice  or  permit 
application  sent  t    tti.'  reviewing 
authority,  the  owner  or  operator  must 
include,  at  a  minimum,  the  information 
listed  in  p.ir.mrqihs  (e)(3)(i)  through  (v) 
of  this  ^t'(  till 

(i)  A  ilcsi  rijiiinn  nt  the  project. 

(ii)  The  potential  emissions  increases 
and  decreases  of  any  pollutant  regulated 
under  the  Act  and  the  projected 
emissions  increases  and  decreases  using 
the  methodology  in  paragraph  (a)(2)(ii) 
of  this  section,  that  will  result  from  the 
project,  and  a  copy  of  the 
environmentally  beneficial  analysis 
required  by  paragraph  (e)(2)(i)  of  this 
section. 

(iii)  A  description  of  monitoring  and 
recordkeeping,  and  all  other  methods,  to 
be  used  on  an  ongoing  basis  to 
demonstrate  that  the  project  is 
environmentally  beneficial.  Methods 
should  be  sufficient  to  meet  the 
requirements  in  part  70  and  part  71. 

(iv)  A  certification  that  the  project 
will  be  designed  and  operated  in  a 
manner  that  is  consistent  with  proper 
industry  and  engineering  practices,  in  a 
manner  that  is  consistent  with  the 
environmentally  beneficial  analysis  and 
air  quality  analysis  required  by 
paragraphs  (e)(2)(i)  and  (ii)  of  this 
section,  with  information  submitted  in 
the  notice  or  permit  application,  and  in 
such  a  way  as  to  minimize,  within  the 
physical  configuration  and  operational 
standards  usually  associated  with  the 
emissions  control  device  or  strategy, 
emissions  of  collateral  pollutants. 

(v)  Demonstration  that  the  PCP  will 
not  have  an  adverse  air  quality  impact 
(e.g..  modeling,  screening  level 
modeling  results,  or  a  statement  that  the 
collateral  emissions  increase  is  included 
within  the  parameters  used  in  the  most 
recent  modeling  exercise)  as  required  by 
paragraph  (e)(2)(ii)  of  this  section.  An 
air  quality  impact  analysis  is  not 
required  for  any  pollutant  which  will 
not  experience  a  significant  emissions 
increase  as  a  result  of  the  project. 

(4)  Notice  process  for  listed  projects. 
For  projects  listed  in  paragraphs 
(a)(l)(xxv)(A)  through  (F)  of  this  section, 
the  owner  or  operator  may  begin  actual 
construction  of  the  project  immediately 
after  notice  is  sent  to  the  reviewing 
authority  (unless  otherwise  prohibited 
under  requirements  of  the  applicable 
plan).  The  owner  or  operator  shall 
respond  to  any  requests  by  its  reviewing 
authority  for  additional  information  that 
the  reviewing  authority  determines  is 


neressar\'  to  evaluate  the  suitHinlity  of 
tli>   [irii!t'(  I  for  the  PCP  exclusion. 

'>    Piriiut  procpss  for  unlisted 
pr-'iri  />   Before  an  owner  or  operator 
niav  henin  actual  ronstrurtion  of  a  P('P 
pru)ect  that  i.s  not  listed  in  paragraphs 
(a)(l)(xxv)(A)  through  (F)  of  this  section, 
the  project  must  be  approved  bv  the 
reviewing  authority  and  recorded  in  a 
plan-approved  permit  or  title  V  permit 
using  procedures  that  are  consistent 
with  §§51.160  and  51.161  of  this 
chapter.  This  includes  the  requirement 
that  the  reviewing  authority  provide  the 
public  with  notice  of  the  proposed 
approval,  with  access  to  the 
environmentally  beneficial  analysis  and 
the  air  quality  analysis,  and  provide  at 
least  a  30-day  period  for  the  public  and 
the  Administrator  to  submit  comments. 
The  reviewing  authority  must  address 
all  material  comments  received  by  the 
end  of  the  comment  period  before  taking 
fin^  action  on  the  permit. 

(6)  Operational  requirements.  Upon 
installation  of  the  PCP,  the  owner  or 
operator  must  comply  with  the 
requirements  of  paragraphs  (e)(6)(i) 
through  (iii)  of  this  section. 

(i)  General  duty.  The  owner  or 
operator  must  operate  the  PCP  in  a 
manner  consistent  with  proper  industry 
and  engineering  practices,  in  a  manner 
that  is  consistent  with  the 
environmentally  beneficial  analysis  and 
air  quality  analysis  required  by 
paragraphs  (e)(2)(i)  and  (ii)  of  this 
section,  with  information  submitted  in 
the  notice  or  permit  application 
required  by  paragraph  (e)(3)  of  this 
section,  and  in  such  a  way  as  to 
minimize,  within  the  physical 
configuration  and  operational  standards 
usually  associated  with  the  emissions 
control  device  or  strategy,  emissions  of 
collateral  pollutants. 

(ii)  Recordkeeping  The  owner  or 
operator  must  maintain  copies  on  site  of 
the  environmentally  beneficial  analysis, 
the  air  quality  impacts  analysis,  and 
monitoring  and  other  emission  records 
to  prove  that  the  PCP  operated 
consistent  with  the  general  duty 
requirements  in  paragraph  (e)(6)(i)  of 
this  section. 

(iii)  Permit  requirements.  The  owner 
or  operator  must  comply  with  any 
provisions  in  the  plan-approved  permit 
or  title  V  permit  related  to  use  and 
approval  of  the  PCP  exclusion. 

(iv)  Generation  of  emission  reduction 
credits.  Emission  reductions  created  by 
a  PCP  shall  not  be  included  in 
calculating  a  significant  net  emissions 
increase,  or  be  used  for  generating 
offsets,  unless  the  emissions  unit  further 
reduces  emissions  after  qualifying  for 
the  PCP  exclusion  {e.g..  taking  an 
operational  restriction  on  the  hours  of 
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operation).  The  owner  or  operator  may 
generate  a  credit  for  the  difference 
between  the  level  of  reduction  which 
was  used  to  qualify  for  the  PCP 
exclusion  and  the  new  emission 
limitation  if  such  reductions  are 
surplus,  quantifiable,  and  permanent 
For  purptjses  of  generating  offsets,  the 
reductions  must  also  be  federallj 
enforceable.  For  purposes  of 
determining  creditable  net  emissions 
increases  and  decreases,  the  reductions 
must  also  be  enforceable  as  a  practical 
matter. 

(f)  Actuals  PALs  The  plan  shall 
provide  for  PALs  according  to  the 
provisions  in  paragraphs  lf)llj  through 
(15)  of  this  section. 

(1)  Applicability. 

(i)  Tlie  reviewing  authority  may 
approve  the  use  of  an  actuals  P.^L  for 
any  existing  major  stationary  source 
(except  as  provided  in  paragraph 
{f)(l)(ii)of  this  section)  if  the  PAL  meets 
the  requirements  in  paragraphs  (f)(1) 
through  (15)  of  this  section.  The  term 
"PAL"  shall  mean  "actuals  PAL" 
throughout  paragraph  (f)  of  this  section. 

(ii)  The  reviewing  authority  shall  not 
allow  an  actuals  PAL  for  VOC  or  NOx 
for  any  major  stationary  source  located 
in  an  extreme  ozone  nonattainment 
area. 

(iii)  Any  physical  change  in  or  change 
in  the  method  of  operation  of  a  major 
stationary  source  that  maintains  its  total 
source-wide  emissions  below  the  PAL 
level,  meets  the  requirements  in 
paragraphs  (0(1)  through  (15)  of  this 
section,  and  complies  with  the  PAL 
permit: 

(A)  Is  not  a  major  modification  for  the 
PAL  pollutant; 

•(B)  Does  not  have  to  be  approved 
through  the  plan's  nonattainment  major 
NSR  program,  and 

(C)  Is  not  subject  to  the  prox  isions  in 
paragraph  (a)(5)(ii)  of  this  sei;tion 
(restrictions  on  relaxing  enforceable 
emission  limitations  that  the  major 
stationary  source  used  to  avoid 
applicability  of  the  nonattainment  major 
NSR  program). 

(iv)  Except  as  provided  under 
paragraph  (f)(l)(iii)(C)  of  this  section,  a 
major  stationary  source  shall  continue 
to  comply  with  all  applicable  Federal  or 
State  requirements,  emission 
limitations,  and  work  practice 
requirements  that  were  established  prior 
to  the  effective  date  of  the  PAL. 

(2)  Definitions.  The  plan  shall  use  the 
definitions  in  paragraphs  {f)(2)(i) 
through  (xi)  of  this  section  for  the 
purpose  of  developing  and 
implementing  regulations  that  authorize 
the  use  of  actuals  PALs  consistent  with 
paragraphs  (f)(1)  through  (15)  of  this 
section.  When  a  term  is  not  defined  in 


these  paragraphs,  it  shall  have  the 
meaning  given  in  paragraph  (a)(1)  of  this 
section  or  in  the  Act 

(i)  Actuals  PAL  for  a  major  stationary- 
source  means  a  P.'^L  based  on  the 
baseline  actual  emissions  (as  defined  in 
paragraph  (a)(l)(xxxv)  of  this  section)  of 
all  emissions  units  (as  defined  in 
paragraph  (a)(l)(vii)  of  this  section)  at 
the  source,  that  emit  or  have  the 
potential  to  emit  the  PAL  pollutant. 

(ii)  Allowable  emissions  means 
"allowable  emissions"  as  defined  in 
paragraph  (a)(l)(xi)  of  this  section, 
except  as  this  definition  is  modified 
according  to  paragraphs  (f)(2)(ii)(A) 
through  (B)  of  this  section. 

(A)  The  allowable  emissions  for  any 
emissions  unit  shall  be  calculated 
considering  any  emission  limitations 
that  are  enforceable  as  a  practical  matter 
on  the  emissions  unit's  potential  to 
emit. 

(B)  An  emissions  unit's  potential  to 
emit  shall  be  determined  using  the 
definition  in  paragraph  (a)(l)(iii)  of  this 
section,  except  that  the  words  "or 
enforceable  as  a  practical  matter" 
should  be  added  after  "federally 
enforceable." 

(iii)  Small  emissions  unit  means  an 
emissions  unit  that  emits  or  has  the 
potential  to  emit  the  PAL  pollutant  in 
an  eunount  less  than  the  significant  level 
for  that  PAL  pollutant,  as  defined  in 
paragraph  (a)(l)(x)  of  this  section  or  in 
the  Act,  whichever  is  lower. 

(iv)  Major  emissions  unit  means: 

(A)  Any  emissions  unit  that  emits  or 
has  the  potential  to  emit  100  tons  per 
year  or  more  of  the  PAL  pollutant  in  an 
attainment  area;  or 

(B)  Any  emissions  unit  that  emits  or 
has  the  potential  to  emit  the  PAL 
pollutant  in  an  amount  that  is  equal  to 
or  greater  than  the  major  source 
threshold  for  the  PAL  pollutant  as 
defined  by  the  Act  for  nonattainment 
areas.  For  example,  in  accordance  with 
the  definition  of  major  stationary  source 
in  section  182(c)  of  the  Act.  an 
emissions  unit  would  be  a  major 
emissions  unit  for  VOC  if  the  emissions 
unit  is  located  in  a  serious  ozone 
nonattainment  area  and  it  emits  or  has 
the  potential  to  emit  50  or  more  tons  of 
VOC  per  year. 

(v)  Plantwide  applicability  limitation 
(PAL)  means  an  emission  limitation 
expressed  in  tons  per  year,  for  a 
pollutant  at  a  major  stationary'  source, 
that  is  enforceable  as  a  practical  matter 
and  established  source-wide  in 
accordance  with  paragraphs  (f)(1) 
through  (0(15)  of  this  section. 

(vi)  PAL  effective  date  generally 
means  the  date  of  issuance  of  the  PAL 
permit.  However,  the  PAL  effective  date 
for  an  increased  PAL  is  the  date  any 


emissions  unit  which  is  part  of  the  PAL 
major  modification  becomes  operational 
and  begins  to  emit  the  PAL  pollutant. 

(vii)  PAL  effective  period  means  the 
period  beginning  with  the  PAL  effective 
date  and  ending  10  years  later. 

(viii)  PAL  major  modification  means, 
notwithstanding  paragraphs  (a)(l)(v) 
and  (vi)  of  this  section  (the  definitions 
for  major  modification  and  net 
emissions  increase),  any  physical 
change  in  or  change  in  the  method  of 
operation  of  the  PAL  source  that  causes 
it  to  emit  the  PAL  pollutant  at  a  level 
equal  to  or  greater  than  the  PAL. 

(ix)  PAL  permit  means  the  major  NSR 
permit,  the  minor  NSR  permit,  or  the 
State  operating  permit  under  a  program 
that  is  approved  into  the  plan,  or  the 
title  V  permit  issued  by  the  reviewing 
authority  that  establishes  a  PAL  for  a 
major  stationary  source. 

(x)  PAL  pollutant  means  the  pollutant 
for  which  a  PAL  is  established  at  a 
major  stationary  source. 

(xi)  Significant  emissions  unit  means 
an  emissions  unit  that  emits  or  has  the 
potential  to  emit  a  PAL  pollutant  in  an 
amount  that  is  equal  to  or  greater  than 
the  significant  level  (as  defined  in 
paragraph  (a)(l)(x)  of  this  section  or  in 
the  Act,  whichever  is  lower)  for  that 
PAL  pollutant,  but  less  than  the  amount 
that  would  qualify  the  unit  as  a  major 
emissions  unit  as  defined  in  paragraph 
(0(2)(iv)  of  this  section. 

(3)  Permit  application  requirements. 
As  part  of  a  permit  application 
requesting  a  PAL,  the  owner  or  operator 
of  a  major  stationary-  source  shall  submit 
the  following  information  to  the 
reviewing  authority  for  approval: 

(i)  A  list  of  all  emissions  units  at  the 
source  designated  as  small,  significant 
or  major  based  on  their  potential  to 
emit.  In  addition,  the  owner  or  operator 
of  the  source  shall  indicate  which,  if 
any.  Federal  or  State  applicable 
requirements,  emission  limitations  or 
work  practices  apply  to  each  unit. 

(ii)  Calculations  of  the  baseline  actual 
emissions  (with  supporting 
documentation).  Baseline  actual 
emissions  are  to  include  emissions  • 
associated  not  only  with  operation  of 
the  unit,  but  also  emissions  associated 
with  startup,  shutdown  and 
malfunction. 

(iii)  The  calculation  procedures  that 
the  major  stationary'  source  owner  or 
operator  proposes  to  use  to  convert  the 
monitoring  system  data  to  monthly 
emissions  and  annual  emissions  based 
on  a  12-month  rolling  total  for  each 
month  as  required  by  paragraph 
(0(13)(i)  of  this  section. 

(4)  General  requirements  for 
establishing  PALs. 


Hoznn 


FcdtTril    Kcyislfi     \ 


D. 


('(  t'nibt'r    <  1 


IfHTl    R 


lies   an 


1     RpyillfitiMIls 


(i)  The  plan  allows  the  reviewing 
authority  to  estabUsh  a  PAL  at  a  major 
stationary  source,  pn)vided  that  at  a 
minimum,  the  requirements  in 
paragraphs  (f)(4)(i)(A)  through  (G)  of 
this  section  are  met. 

(A)  The  PAL  shall  impose  an  annual 
emission  limitation  in  tons  per  year, 
that  is  enforceable  as  a  practical  matter, 
for  the  entire  major  stationary  source. 
F^oT  each  month  during  the  PAL 
effective  period  after  the  first  12  months 
of  establishing  a  PAL.  the  major 
stationary  source  owner  or  operator 
shall  show  that  the  sum  of  the  monthly 
emissions  from  each  emissions  unit 
under  the  PAL  for  the  previous  12 
consecutive  months  is  less  than  the  PAL 
(a  12-month  average,  rolled  monthly). 
For  each  month  during  the  first  11 
months  from  the  PAL  effective  date,  the 
major  stationary  source  owner  or 
operator  shall  show  that  the  sum  of  the 
preceding  monthly  emissions  from  the 
PAL  effective  date  for  each  emissions 
unit  under  the  PAL  is  less  than  the  PAL. 

(B)  The  PAL  shall  be  established  in  a 
PAL  p«!rmit  that  meets  the  public 
participation  requirements  in  paragraph 
(f)(5)  of  this  section. 

(C)  The  PAL  permit  shall  contain  all 
the  requirements  of  paragraph  (f)(7)  of 
this  section. 

(D)  The  PAL  shall  include  fugitive 
emissions,  to  the  extent  quantifiable, 
from  all  emissions  units  that  emit  or 
have  the  potential  to  emit  the  PAL 
pollutant  at  the  major  stationary  source. 

(E)  Each  PAL  shall  regulate  emissions 
of  only  one  pollutant. 

(F)  Each  PAL  shall  have  a  PAL 
effective  period  of  10  years. 

(G)  The  owner  or  operator  of  the 
major  stationary  source  with  a  PAL  shall 
comply  with  the  monitoring, 
recordkeeping,  and  reporting 
requirements  provided  in  paragraphs 
(0(12)  through  (14)  of  this  section  for 
each  emissions  unit  under  the  PAL 
through  the  PAL  effective  period. 

(ii)  At  no  time  (during  or  after  the 
PAL  efftH;tive  period)  are  emissions 
reductions  of  a  PAL  pollutant,  which 
occur  during  the  PAL  effective  period, 
creditable  as  decreases  for  purposes  of 
offsets  under  paragraph  (a)(3)(ii)  of  this 
section  unless  the  level  of  the  PAL  is 
reduced  by  the  amount  of  such 
emissions  reductions  and  such 
reductions  would  be  creditable  in  the 
absence  of  the  PAL. 

(5)  Public  participation  requirement 
for  PALs.  PALs  for  existing  major 
stationary  sources  shall  be  established, 
renewed,  or  increased  through  a 
procedure  that  is  consistent  with 
§§51.160  and  51.161  of  this  chapter. 
This  includes  the  requirement  that  the 
reviewing  authority  provide  the  public 


with  notice  of  the  propos€»d  approval  of 
a  PAL  permit  and  at  hi  t  >  <n   i,. 
f)eriod  for  submittal  of  puinu  i  nmment. 
The  reviewing  authority  must  address 
all  material  comments  liefore  taking 
final  action  on  the  permit. 

(6)  Setting  the  10-year  actuals  PAL 
level.  The  plan  shall  provide  that  the 
actuals  PAL  level  for  a  major  stationary 
source  shall  be  established  as  the  sum 
of  the  baseline  actual  emissions  (as 
defined  in  paragraph  (a)(l)(xxxv)  of  this 
section)  of  the  PAL  pollutant  for  each 
emissions  unit  at  the  source;  plus  an 
amount  equal  to  the  applicable 
significant  level  for  the  PAL  pollutant 
under  paragraph  (a)(l)(x)  of  this  section 
or  under  the  Act.  whichever  is  lower. 
When  establishing  the  actuals  PAL 
level,  for  a  PAL  pollutant,  only  one 
consecutive  24-month  period  must  be 
used  to  determine  the  baseline  actual 
emissions  for  all  existing  emissions 
units.  However,  a  different  consecutive 
24-month  period  may  be  used  for  each 
different  PAL  pollutant.  Emissions 
associated  with  units  that  were 
permanently  shutdown  after  this  24- 
month  period  must  be  subtracted  from 
the  PAL  level.  Emissions  from  units  on 
which  actual  construction  began  after 
the  24-month  period  must  be  added  to 
the  PAL  level  in  an  amount  equal  to  the 
potential  to  emit  of  the  units.  The 
reviewing  authority  shall  specify  a 
reduced  PAL  level(s)  (in  tons/yr)  in  the 
PAL  permit  to  become  effective  on  the 
future  compliance  date(s)  of  any 
applicable  Federal  or  State  regulatory 
requirement(s)  that  the  reviewing 
authority  is  aware  of  prior  to  issuance 
of  the  PAL  permit.  For  instance,  if  the 
source  owner  or  operator  will  be 
required  to  reduce  emissions  from 
industrial  boilers  in  half  from  baseline 
emissions  of  60  ppm  NOx  to  a  new  rule 
limit  of  30  ppm,  then  the  permit  shall 
contain  a  future  effective  PAL  level  that 
is  equal  to  the  current  PAL  level 
reduced  by  half  of  the  original  baseline 
emissions  of  such  unit(s). 

(7)  Contents  of  the  PAL  permit  The 
plan  shall  require  that  the  PAL  permit 
contain,  at  a  minimum,  the  information 
in  paragraphs  (f)(7)(i)  through  (x)  of  this 
section. 

(i)  The  PAL  pollutant  and  the 
applicable  source-wide  emission 
limitation  in  tons  per  year. 

(ii)  The  PAL  permit  effective  date  and 
the  expiration  date  of  the  PAL  (PAL 
effective  period). 

(iii)  Specification  in  the  PAL  permit 
that  if  a  major  stationary  source  owner 
or  operator  applies  to  renew  a  PAL  in 
accordance  with  paragraph  (f)(10)  of  this 
section  before  the  end  of  the  PAL 
effective  period,  then  the  PAL  shall  not 
expire  at  the  end  of  the  PAL  effective 


period.  It  >h,ill  riiiMiii  in  effect  until  a 
revised  PAL  permit  is  issued  by  the 
reviewing  authority. 

(iv)  A  requirement  that  emission 
calculations  for  compliance  purposes 
include  emissions  from  startups, 
shutdowns  and  malfunctions. 

(v)  A  requirement  that,  once  the  PAL 
expires,  the  major  stationary  source  is 
subject  ti   th'  riHjuirements  of  paragraph 
(0(9)  of  tills  sec  uon. 

(vi)  The  calculation  procedures  that 
the  major  stationary  source  owner  or 
operator  shall  use  to  convert  the 
monitoring  system  data  to  monthly 
emissions  and  annual  emissions  based 
on  a  12-month  rolling  total  for  each 
month  as  required  by  paragraph 
lf){13){i)  of  this  section. 

(vii)  A  requirement  that  the  major 
stationary  source  owner  or  operator 
monitor  all  emissions  units  in 
accordance  with  the  provisions  under 
paragraph  (f)(12)  of  this  section. 

(viii)  A  requirement  to  retain  the 
records  required  under  paragraph  (f)(13) 
of  this  section  on  site.  Such  records  may 
be  retained  in  an  electronic  format. 

(ix)  A  requirement  to  submit  the 
reports  required  under  paragraph  (f)(14) 
of  this  section  by  the  required 
deadlines. 

(x)  Any  other  requirements  that  the 
reviewring  authority  deems  necessary  to 
implement  and  enforce  the  PAL. 

(8)  PAL  effective  period  and 
reopening  of  the  PAL  permit.  The  plan 
shall  require  the  information  in 
paragraphs  (f){8)(i)  and  (ii)  of  this 
section. 

(i)  PAL  effective  period.  The 
reviewing  authority  shall  specify  a  PAL 
effective  period  of  10  years. 

(ii)  Reopening  of  the  PAL  permit. 

(A)  During  the  PAL  effective  period, 
the  plan  shall  require  the  reviewing 
authority  to  reoprn  the  PAL  permit  to: 

(J)  Correct  typ'  l't  i[  hual/calculation 
errors  made  in  s.  m -ic  'he  PAL  or  reflect 
a  more  accurate  Uiii  i  nunation  of 
emissions  used  to  establish  the  PAL. 

(2)  Reduce  the  PAL  if  the  owner  or 
operator  of  the  major  stationary  source 
creates  creditable  emissions  reductions 
for  use  as  offsets  under  paragraph 
(a)(3)(ii)  of  this  section. 

[3)  Revise  the  PAL  to  reflect  an 
increase  in  the  PAL  as  provided  under 
paragraph  (f)(l  1)  of  this  section. 

(B)  The  plan  shall  provide  the 
reviewing  authority  discretion  to  reopen 
the  PAL  permit  for  the  following: 

(J)  Reduce  the  PAL  to  reflect  newly 
applicable  Federal  requirements  (for 
example.  NSPS)  with  compliance  dates 
after  the  PAL  effective  date. 

(2)  Reduce  the  PAL  consistent  with 
any  other  requirement,  that  is 
enforceable  as  a  practical  matter,  and 
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that  the  Statp  may  impose  on  the  ma)or 
stationary  source  under  the  plan 

(3)  Reduce  the  PAL  if  the  reviewing 
authoritv  determines  that  a  reduction  is 
net  essar\  to  avoid  causing  or 
contributing  to  d  NAAQS  or  PSD 
increment  violation,  or  to  an  adverse 
impact  on  an  air  quality  related  value 
that  has  been  identified  for  a  Federal 
Class  I  area  by  a  Federal  Land  Manager 
and  for  which  information  is  available 
to  the  general  public. 

(C)  E.xrept  for  the  permit  reopening  in 
paragraph  (n(8){ii)(A)(  J)  of  this  section 
for  the  correction  of  typographical/ 
cak:ulation  errors  that  do  not  increase 
the  PAL  level,  all  other  reopenings  shall 
be  carried  out  in  accordance  with  the 
public  participation  requirements  of 
paragraph  (f)(5)  of  this  section 

(9)  Expiration  of  a  PAL.  Any  PAL 
which  is  not  renewed  in  accordance 
with  the  procedures  in  paragraph  (f)(10) 
of  this  section  shall  expire  at  the  end  of 
the  PAL  effective  period,  and  the 
requirements  in  paragraphs  ifl(9)(i) 
through  (v)  of  this  section  shall  apply. 

(i)  Each  emissions  unit  (or  each  group 
of  emissions  units)  that  existed  under 
the  PAL  shall  comply  with  an  allowable 
emission  limitation  under  a  revised 
permit  established  according  to  the 
procedures  in  paragraphs  (f)(9)(i)(A) 
through  (B)  of  this  section. 

(A)  Within  the  time  frame  specified 
for  PAL  renewals  in  paragraph  (f)(10)(ii) 
of  this  section,  the  major  stationarv 
source  shall  submit  a  proposed 
allowable  emission  limitation  for  each 
emissions  unit  (or  each  group  of 
•'missions  units,  if  such  a  distribution  is 
more  appropriate  as  decided  by  the 
reviewing  authority)  by  distributing  the 
PAL  allowable  emissions  for  the  ma)or 
stationary  source  among  each  of  the 
emissions  units  that  existed  under  the 
PAL,  If  the  PAL  had  not  yet  been 
adjusted  for  an  applicable  requirement 
that  became  effective  during  the  PAL 
effective  period,  as  required  under 
paragraph  (DdOKv)  of  this  section,  such 
distribution  shall  be  made  as  if  the  P.'XL 
had  been  adjusted 

(B)  The  reviewing  authority  shall 
decide  whether  and  how  the  PAL 
allowable  emissions  will  be  distributed 
ind  issue  a  revised  permit  incorporating 
allowable  limits  for  each  emissions  unit. 
or  each  group  of  emissions  units,  as  the 
reviewing  authority  determines  is 
appropriate. 

(ii)  Each  emissions  unit(s)  shall 
comply  with  the  allowable  emission 
limitation  on  a  12-month  rolling  basis. 
The  reviewing  authoritv  mav  approve 
the  use  of  monitoring  systems  (source 
testing,  emission  factors,  etc  )  other  than 
CEMS,  CERMS.  PEMS  or  CPMS  to 


demonstrate  compliance  with  the 
allowable  emission  limitation 

(iii)  Until  the  reviewing  authDnty 
issues  the  re\ised  permit  incorporating 
allowable  limits  for  each  emissions  unit, 
or  each  group  of  emissions  units,  as 
required  under  paragraph  (f'j(9)(i)(A)  of 
this  section,  the  source  shall  continue  to 
comply  with  a  source-wide,  multi-unit 
emissions  c;ap  equivalent  to  the  level  of 
the  PAL  emission  limitation, 

(iv!  -^nv  physical  change  or  change  in 
the  method  of  operation  at  the  major 
stationary  source  will  be  subject  to  the 
nonattainment  major  NSR  requirements 
if  such  (hange  meets  the  definition  of 
ma)or  modification  in  paragraph 
laJUJlv.i  of  this  section. 

(v)  The  major  stationary  source  owner 
or  operator  shall  continue  to  comply 
with  any  State  or  Federal  applicable 
requirements  (BACT,  RACT.  NSPS,  etc.) 
that  mav  have  applied  either  during  the 
P.-\L  effective  period  or  prior  to  the  PAL 
effective  period  except  for  those 
emission  limitations  that  had  been 
established  pursuant  to  paragraph 
(a)(5)(ii)  of  this  section,  but  were 
eliminated  by  the  PAL  in  accordance 
with  the  provisions  in  paragraph 
(f)(l)(iii)(C)  of  this  section. 

[10)  Renewal  of  a  PAL. 

(i)  The  reviewing  authority  shall 
follow  the  procedures  specified  in 
paragraph  (f)(5)  of  this  section  in 
approving  any  request  to  renew  a  PAL 
for  a  major  stationary'  source,  and  shall 
provide  bf)th  the  proposed  PAL  level 
and  a  written  rationale  for  the  proposed 
PAL  level  to  the  public  for  review  and 
comment  During  such  public  review, 
any  person  may  propose  a  PAL  level  for 
the  source  for  consideration  by  the 
reviewing  authority. 

(ii)  Application  deadline.  The  plan 
shall  require  that  a  major  stationary' 
source  owner  or  operator  shall  submit  a 
timely  application  to  the  reviewing 
authority  to  request  renewal  of  a  PAL. 
A  timely  application  is  one  that  is 
submitted  at  least  6  months  prior  to,  but 
not  earlier  than  18  months  from,  the 
date  of  permit  expiration.  This  deadline 
for  application  submittal  is  to  ensure 
that  the  permit  will  not  expire  before 
the  permit  is  renewed.  If  the  owner  or 
operator  of  a  major  stationary'  source 
submits  a  complete  application  to  renew 
the  PAL  within  this  time  period,  then 
the  PAL  shall  continue  to  be  effective 
until  the  revised  permit  with  the 
renewed  PAL  is  issued. 

(iii)  Application  requirements.  The 
application  to  renew  a  P.\L  permit  shall 
contain  the  information  required  in 
paragraphs  (f){10)(iii)(A)  through  (D)  of 
this  section. 


(Aj  The  iniormalion  requ:rea  in 
paragraphs  (f)(3)(i]  through  (iii)  of  this 
section. 

(B)  A  proposed  PAL  level. 

(C)  The  sum  of  the  potential  to  emit 
of  all  emissions  units  under  the  PAL 
(with  supporting  documentation). 

(D)  Any  other  information  the  owner 
or  operator  wishes  the  reviewing 
authority  to  consider  in  determining  the 
appropriate  level  for  renewing  the  PAL. 

(iv)  PAL  adjustment.  In  determining 
whether  and  how  to  adjust  the  PAL,  the 
reviewing  authority  shall  consider  the 
options  outlined  in  paragraphs 
(f)(10)(iv)(A)  and  (B)  of  this  section. 
However,  in  no  case  may  any  such 
adjustment  fail  to  comply  wixh 
paragraph  (0(10)(iv)(C)  of  this  section. 

(A)  If  the  emissions  level  calculated  in 
accordance  with  paragraph  (f)(6)  of  this 
section  is  equal  to  or  greater  than  80 
percent  of  the  PAL  level,  the  reviewing 
authority  may  renew  the  PAL  at  the 
same  level  without  considering  the 
factors  set  forth  in  paragraph 
(f)(10)(iv)(B)  of  this  section;  or 

(B)  The  reviewing  authority  may  set 
the  PAL  at  a  level  that  it  determines  to 
be  more  representative  of  the  source's 
baseline  actual  emissions,  or  that  it 
determines  to  be  appropriate 
considering  air  quality  needs,  advances 
in  control  technology,  anticipated 
economic  growrth  in  the  area,  desire  to 
reward  or  encourage  the  source's 
voluntary  emissions  reductions,  or  other 
factors  as  specifically  identified  by  the 
reviewing  authority  in  its  written 
rationale. 

(C)  Notwithstanding  paragraphs 
(f)(10)(iv)(A)  and  (B)  of  this  section. 

(2)  If  the  potential  to  emit  of  the  major 
stationary  source  is  less  than  the  PAL. 
the  reviewing  authority  shall  adjust  the 
PAL  to  a  level  no  greater  than  the 
potential  to  emit  of  the  source;  and 

{2)  The  reviewing  authority  shall  not 
approve  a  renewed  PAL  level  higher 
than  the  current  PAL.  unless  the  major 
stationary'  source  has  complied  with  the 
provisions  of  paragraph  (f)(ll)  of  this 
section  (increasing  a  PAL). 

(v)  If  the  compliance  date  for  a  State 
or  Federal  requirement  that  applies  to 
the  PAL  source  occurs  during  the  PAL 
effective  period,  and  if  the  reviewing 
authority  has  not  already  adjusted  for 
such  requirement,  the  PAL  shall  be 
adjusted  at  the  time  of  PAL  permit 
renewal  or  title  V  permit  renewal, 
whichever  occurs  first. 

(11)  Increasing  a  PAL  during  the  PAL 
effective  period 

(i)  The  plan  shall  require  that  the 
reviewing  authority  may  increase  a  PAL 
emission  limitation  only  if  the  major 
stationary  source  complies  with  the 
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provisions  in  paragraphs  (n(ll)(i)(A) 
through  (D)  of  this  section. 

(A)  The  owner  or  operator  of  the 
major  stationary  source  shall  submit  a 
complete  application  to  request  an 
increase  in  the  PAL  limit  for  a  PAL 
major  modification.  Such  application 
shall  identify  the  emissions  unit(s) 
contributing  to  the  increase  in  emissions 
so  as  to  cause  the  major  stationary 
source's  emissions  to  equal  or  exceed  its 
PAL. 

(B)  As  part  of  this  application,  the 
major  stationary  sourc.e  owner  or 
operator  shall  demonstrate  that  the  sum 
of  the  baseline  actual  emissions  of  the 
small  emissions  units,  plus  the  sum  of 
the  baseline  actual  emissions  of  the 
significant  and  major  emissions  units 
assuming  application  of  BACT 
equivalent  controls,  plus  the  sum  of  the 
allowable  emissions  of  the  new  or 
modified  emissions  unit(s)  exceeds  the 
PAL.  The  level  of  control  that  would 
result  from  BACT  equivalent  controls  on 
each  significant  or  major  emissions  unit 
shall  be  determined  by  conducting  a 
new  BACT  analysis  at  the  time  the 
application  is  submitted,  unless  the 
emissions  unit  is  currently  required  to 
comply  with  a  BACT  or  LAER 
requirement  that  was  established  within 
the  preceding  10  years.  In  such  a  case, 
the  assumed  control  level  for  that 
emissions  unit  shall  be  equal  to  the 
level  of  BACT  or  LAER  with  which  that 
emissions  unit  must  currently  comply. 

(C)  The  owner  or  operator  obtains  a 
major  NSR  permit  for  all  emissions 
unit(s)  identified  in  paragraph 
(f)(ll)(i)(A)  of  this  section,  regardless  of 
the  magnitude  of  the  emissions  increase 
resulting  from  them  (that  is,  no 
significant  levels  apply).  These 
emissions  unit(s)  shall  comply  with  any 
emissions  requirements  resulting  from 
the  nonattainment  major  NSR  program 
process  (for  example.  LAER),  even 
though  they  have  also  become  subject  to 
the  PAL  or  continue  to  be  subject  to  the 
PAL. 

(D)  The  PAL  permit  shall  require  that 
the  increased  PAL  level  shall  be 
effective  on  the  day  any  omissions  unit 
that  is  part  of  the  PAL  major 
modification  becomes  operational  and 
begins  to  emit  the  PAL  pollutant. 

(ii)  The  reviewing  authority  shall 
calculate  the  new  PAL  as  the  sum  of  the 
allowable  emissions  fur  each  modified 
or  new  emissions  unit,  plus  the  sum  of 
the  baseline  actual  e?missions  of  the 
significant  and  major  emissions  units 
(assuming  application  of  BACT 
equivalent  controls  as  determined  in 
accordance  with  paragraph  (f)(ll)(i)(B)), 
plus  the  sum  of  the  baseline  actual 
emissions  of  the  small  emissions  units. 


(iii)  The  PAL  permit  shall  be  revised 
to  reflect  the  increased  PAL  level 
pursuant  to  the  public  notice 
requirements  of  paragraph  (f)(5)  of  this 
section. 

(12)  Monitoring  requirements  for 
PALs. 

(i)  General  Requirements. 

(A)  Each  PAL  permit  must  contain 
enforceable  requirements  for  the 
monitoring  system  that  accurately 
determines  plantwide  emissions  of  the 
PAL  pollutant  in  terms  of  mass  per  unit 
of  time.  Any  monitoring  system 
authorized  for  use  in  the  PAL  permit 
must  be  based  on  sound  science  and 
meet  generally  acceptable  scientific 
procedures  for  data  quality  and 
manipulation.  Additionally,  the 
information  generated  by  such  system 
must  meet  minimum  legal  requirements 
for  admissibility  in  a  judicial 
proceeding  to  enforce  the  PAL  permit. 

(B)  The  PAL  monitoring  system  must 
employ  one  or  more  of  the  four  general 
monitoring  approaches  meeting  the 
minimum  requirements  set  forth  in 
paragraphs  (f)(12)(ii)(A)  through  (D)  of 
this  section  and  must  be  approved  by 
the  reviewing  authority. 

(C)  Notwithstanding  paragraph 
(f)(12)(i)(B)  of  this  section,  you  may  also 
employ  an  alternative  monitoring 
approach  that  meets  paragraph 
(f)(12)(i)(A)  of  this  section  if  approved 
by  the  reviewing  authority. 

(D)  Failure  to  use  a  monitoring  system 
that  meets  the  requirements  of  this 
section  renders  the  PAL  invalid. 

(ii)  Minimum  Performance 
Requirements  for  Approved  Monitoring 
Approaches.  The  following  are 
acceptable  general  monitoring 
approaches  when  conducted  in 
accordance  with  the  minimum 
requirements  in  paragraphs  (f){12)(iii) 
through  (ix)  of  this  section: 

(A)  Mass  balance  calculations  for 
activities  using  coatings  or  solvents; 

(B)  CEMS: 

(C)  CPMS  or  PEMS:  and 

(D)  Emission  Factors. 

(iii)  Mass  Balance  Calculations.  An 
owner  or  operator  using  mass  balance 
calculations  to  monitor  PAL  pollutant 
emissions  from  activities  using  coating 
or  solvents  shall  meet  the  following 
requirements: 

(A)  Provide  a  demonstrated  means  of 
validating  the  published  content  of  the 
PAL  pollutant  that  is  contained  in  or 
created  by  all  materials  used  in  or  at  the 
emissions  unit: 

(B)  Assume  that  the  emissions  unit 
emits  all  of  the  PAL  pollutant  that  is 
contained  in  or  created  by  any  raw 
material  or  fuel  used  in  or  at  the 
emissions  unit,  if  it  cannot  otherwise  be 
accounted  for  in  the  process;  and 


(C)  Where  the  vendor  of  a  material  or 
fuel,  which  is  used  in  or  at  the 
emissions  unit,  publishes  a  range  of 
pollutant  content  from  such  material, 
the  owner  or  operator  must  use  the 
highest  value  of  the  range  to  calculate 
the  PAL  pollutant  emissions  unless  the 
reviewing  authority  determines  there  is 
site-specific  data  or  a  site-specific 
monitoring  program  to  support  another 
content  within  the  range. 

(iv)  CEMS.  An  owner  or  operator 
using  CEMS  to  monitor  PAL  pollutant 
emissions  shall  meet  the  following 
reauirements: 

(A)  CEMS  must  comply  with 
applicable  Performance  Specifications 
found  in  40  CFR  part  60,  appendix  B; 
and 

(B)  CEMS  must  sample,  analyze  and 
record  data  at  least  every  15  minutes 
while  the  emissions  unit  is  operating. 

(v)  CPMS  or  PEMS.  An  owner  or 
operator  using  CPMS  or  PEMS  to 
monitor  PAL  pollutant  emissions  shall 
meet  the  following  requirements: 

(A)  The  CPMS  or  the  PEMS  must  be 
based  on  current  site-specific  data 
demonstrating  a  correlation  between  the 
monitored  parameter(s)  and  the  PAL 
pollutant  emissions  across  the  range  of 
operation  of  the  emissions  unit;  and 

(B)  Each  CPMS  or  PEMS  must  sample, 
analyze,  and  record  data  at  least  every 
15  minutes,  or  at  another  less  frequent 
interval  approved  by  the  reviewing 
authority,  while  the  emissions  unit  is 
operating. 

(vi)  Emission  factors.  An  owner  or 
operator  using  emission  factors  to 
monitor  PAL  pollutant  emissions  shall 
meet  the  following  requirements: 

(A)  All  emission  factors  shall  be 
adjusted,  if  appropriate,  to  account  for 
the  degree  of  uncertainty  or  limitations 
in  the  factors"  development; 

(B)  The  emissions  unit  shall  operate 
within  the  designated  range  of  use  for 
the  emission  factor,  if  applicable;  and 

(C)  If  technically  practicable,  the 
owner  or  operator  of  a  significant 
emissions  unit  that  relies  on  an 
emission  factor  to  calculate  PAL 
pollutant  emissions  shall  conduct 
validation  testing  to  determine  a  site- 
specific  emission  factor  within  6 
months  of  PAL  permit  issuance,  unless 
the  reviewing  authority  determines  that 
testing  is  not  required. 

(vii)  A  source  owner  or  operator  must 
record  and  report  maximum  potential 
emissioiis  without  considering 
enforceable  emission  limitations  or 
operational  restrictions  for  an  emissions 
unit  during  any  period  of  time  that  there 
is  no  monitoring  data,  unless  another 
method  for  determining  emissions 
during  such  periods  is  specified  in  the 
PAL  permit. 
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(viii)  Notwithstanding  the 
requirements  in  paragraphs  (f)(12)(iii) 
through  (vii)  of  thi.s  section,  where  an 
owner  or  operator  of  an  emissions  unit 
cannot  demonstrate  d  correlation 
between  the  monitored  parameter{s)  and 
the  P.'M.  pollutant  emissions  rate  at  all 
operating  points  of  the  emissions  unit, 
the  re\'iewing  authorit\'  shall,  at  the 
time  of  permit  issuance: 

(A)  Establish  default  value(s)  for 
determining  compliance  with  the  PAL 
based  on  the  highest  potential  emissions 
reasonably  estimated  at  such  operating 
point(s):  or 

(B)  Determine  that  operation  of  the 
emissions  unit  during  operating 
conditions  when  there  is  no  correlation 
between  monitored  parameter(s)  and  the 
PAL  pollutant  emissions  is  a  violation 
of  the  PAL. 

(ix)  Re-validation  .All  data  used  to 
establish  the  PAL  pollutant  must  be  re- 
validated through  performance  testing 
or  other  scientifically  valid  means 
approved  by  the  reviewing  authority. 
Such  testing  must  occur  at  least  once 
every  5  years  after  issuance  of  the  PAL. 

(13)  Recordkeeping  requirements. 
(i)  The  PAL  permit  shall  require  an 

owner  or  operator  to  retain  a  copy  of  all 
records  necessary  to  determine 
compliance  with  any  requirement  of 
paragraph  (f)  of  this  section  and  of  the 
PAL,  including  a  determination  of  each 
emissions  unit's  12-month  rolling  total 
emissions,  for  5  years  from  the  date  of 
such  record. 

(ii)  The  PAL  permit  shall  require  an 
owner  or  operator  to  retain  a  copy  of  the 
following  records  for  the  duration  of  the 
PAL  effective  period  plus  5  years: 

(A)  A  copv  of  the  P.\L  permit 
application  and  any  applications  for 
revisions  to  the  PAL:  and 

(B)  Each  annual  certification  of 
compliance  pursuant  to  title  V  and  the 
data  relied  on  in  certifying  the 
compliance. 

(14)  Reporting  and  notification 
requirt^ments.  The  owner  or  operator 
shall  sui)mit  semi-annual  monitoring 
reports  and  prompt  deviation  reports  to 
the  reviewing  authority  in  accordance 
with  the  applicable  title  V  operating 
permit  program.  The  reports  shall  meet 
the  requirements  in  paragraphs  (f)(14){i) 
through  (iii). 

(i)  Semi-Annual  Report.  The  semi- 
annual report  shall  be  submitted  to  the 
reviewing  authority  within  30  days  of 
the  end  of  each  reporting  period.  This 
report  shall  contain  the  information 
required  in  paragraphs  (f)(14)(i)(A) 
through  (G)  of  this  section. 

(A)  The  identification  of  owner  and 
operator  and  the  permit  number. 

(B)  Total  annual  emissions  (tons/year) 
based  on  a  12-month  rolling  total  for 


each  month  m  the  reporting  period 
recorded  pursuant  to  paragraph  (f)(13)(i) 
of  this  section 

(C)  A\\  data  relied  upon,  including, 
but  not  limited  to,  an\  Quality 
.Assurance  or  Qualit\  Control  data,  in 
calculating  the  monthly  and  annual  PAL 
pollutant  emissions. 

(D)  A  list  of  any  emissions  units 
modified  or  added  to  the  ma)or 
stationary  source  during  tlie  preceding 
6-month  period 

(E)  The  number,  duration,  and  cause 
of  an\'  deviations  ijf  monitoring 
malfunctions  (other  than  the  time 
associated  with  zero  and  span 
calibration  checks),  and  an\-  corrective 
action  taken. 

(F)  A  notification  of  a  shutdown  of 
any  monitoring  system,  whether  the 
shutdown  was  permanent  or  temporary. 
the  reason  for  the  shutdown,  the 
anticipated  date  that  the  monitoring 
system  will  be  fully  operational  or 
replaced  with  another  monitoring 
system,  and  whether  the  emissions  unit 
monitored  by  the  monitoring  system 
continued  to  operate,  and  the 
calculation  of  the  emissions  of  the 
pollutant  or  the  number  determined  by 
method  included  in  the  permit,  as 
provided  by  paragraph  (f)(12)(vii)  of  this 
section. 

(G)  A  signed  statement  by  the 
responsible  official  (as  defined  by  the 
applicable  title  V  operating  permit 
program)  certifying  the  truth,  accuracy, 
and  completeness  of  the  information 
provided  in  the  report. 

(ii)  Deviation  report.  The  major 
stationary  source  owner  or  operator 
shall  promptly  submit  reports  of  any 
deviations  or  exceedance  of  the  PAL 
requirements,  including  periods  where 
no  monitoring  is  available.  A  report 
submitted  pursuant  to  §  70,6(a)(3)(iii)(B) 
of  this  chapter  shall  satisfy  this 
reporting  requirement.  The  deviation 
reports  shall  be  submitted  within  the 
time  limits  prescribed  by  the  applicable 
program  implementing 
§  70,6(a)(3)(iii)(B)  of  this  chapter.  The 
reports  shall  contain  the  following 
information; 

(A)  The  identification  of  owner  and 
operator  and  the  permit  number; 

(B)  The  PAL  requirement  that 
experienced  the  deviation  or  that  was 
exceeded; 

(C)  Emissions  resulting  from  the 
deviation  or  the  exceedance;  and 

(D)  A  signed  statement  by  the 
responsible  official  (as  defined  by  the 
applicable  title  V  operating  permit 
program)  certifying  the  truth,  accuracy, 
and  completeness  of  the  information 
provided  in  the  report. 

(iii)  Re-validation  results.  The  owner 
or  operator  shall  submit  to  the 


reviewing  authority  the  results  ol  any 
re-validation  test  or  method  within  3 
months  after  completion  of  such  test  or 
method. 

(15)  Transition  requirements. 

(i)  No  reviewing  authority  may  issue 
a  PAL  that  does  not  comply  with  the 
requirements  in  paragraphs  (f)(l] 
through  (15)  of  this  section  after  the 
Administrator  has  approved  regulations 
incorporating  these  requirements  into  a 
plan. 

(ii)  The  reviewing  authority  may 
supersede  any  PAL  which  was 
established  prior  to  the  date  of  approval 
of  the  plan  by  the  Administrator  with  a 
PAL  that  complies  with  the 
requirements  of  paragraphs  (f)(1) 
through  (15)  of  this  section. 

(g)  If  any  provision  of  this  section,  or 
the  application  of  such  provision  to  any 
person  or  circumstance,  is  held  invalid, 
the  remainder  of  this  section,  or  the 
application  of  such  provision  to  persons 
or  circumstances  other  than  those  as  to 
which  it  is  held  invalid,  shall  not  be 
affected  thereby. 

5.  In  40  CFR  51.166(b)(l)(i)(b)  and 
(b)(5),  remove  the  words  "any  air 
pollutant  subject  to  regulation  under  the 
Act,"  and  add,  in  their  place,  the  words 
"a  regulated  NSR  pollutant," 

6.  In  addition  to  the  amendments  set 
forth  above,  section  51.166  is  amended: 

a.  By  revising  paragraph  (a)(1). 

b.  By  revising  paragraph  (a)(6)(i). 

c.  By  adding  paragraph  (a)(7). 

d.  By  revising  paragraphs  (b)(2)(i)  and 

(ii). 

e.  By  revising  paragraph  (b)(2)(iii)(/j). 

f.  By  adding  paragraph  (b)(2)(iv). 

S.  By  revising  paragraph  (b)(3)(i). 
.  By  revising  paragraphs  (b)(3)(iii) 
and  (iv). 

i.  By  revising  paragraphs  (b)(3)(vi)(b) 
and  (c). 

j.  By  adding  paragraph  (b)(3)(vi)(rf). 

k.  By  adding  paragraph  (b)(3)(viii). 

1.  By  revising  paragraphs  (b)(7)  and 
(8). 

m.  By  revising  paragraph  (b)(13). 

n.  By  revising  paragraph  (b)(21). 

o.  By  removing  the  following  from 
paragraph  (b)(23)(i):  Asbestos:  0.007  tpy; 
Beryllium:  0,0004  tpy:  Mercury:  0,1  tpy; 
and  Vinyl  Chloride:  i  tpy. 

p.  By  revising  paragraph  (b)(31). 

q.  By  reserving  paragraph  (b)(32). 

r.  By  adding  paragraphs  (b)(38) 
through  (52). 

s.  By  revising  the  introductory  text  of 
paragraph  (i). 

t.  By  removing  paragraphs  (i)(l) 
through  (3). 

u.  By  re-designating  paragraphs  (i)(4) 
through  (12)  as  paragraphs  (i)(l)  through 

(9). 
V.  By  revising  newly  redesignated 

paragraphs  (i)(5)(i)(^)  through  (f). 
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w.  By  removing  newly  redesignated 
paragraphs  (i)(5)(i)(Ac)  through  (m). 

X.  By  adding  paragraphs  (r)(3)  through 
(7). 

y.  By  adding  paragraphs  (t)  through 
(x). 

7.  In  addition  to  the  amendments  set 
forth  above,  in  40  CFR  51.166.  remove 
the  words  "pollutant  subject  to 
regulation  under  the  Act"  and  add.  in 
their  place,  the  words  "a  regulated  NSR 
pollutant"  in  the  following  places: 

a.  (b)(l)(i){a); 

c.  (b)(12): 

d.  (b)(23)(ii); 

e.  newly  redesignated  (i)(4);  and 

f.  (j)(2)  and  (3). 

The  revisions  and  additions  read  as 
follows- 

^S!    H>h      Mrpvontiod  ii'  Significant 
deter lofrttion  of  ,lif  quality. 

\ci/v  1  f  i'lytii  J  f  <yfiii { liinnts.  In 
accordance  with  the  policy  of  section 
101(b)(1)  of  the  Act  and  the  purposes  of 
section  160  of  the  Act.  each  applicable 
State  Implementation  Plan  and  each 
applicable  Tribal  Implementation  Plan 
shall  contain  emission  limitations  and 
such  other  measures  as  may  be 
necessary  to  prevent  significant 
deterioration  of  air  quality. 
•         *         •         *         * 

(6)*    •    • 

(i)  Any  State  required  to  revise  its 
implementation  plan  by  reason  of  an 
amendment  to  this  se<:tion,  including 
any  amendment  adopted 
simultaneously  with  this  paragraph 
(a)(6)(i),  shall  adopt  and  submit  such 
plan  revision  to  the  Administrator  for 
approval  no  later  than  three  years  after 
such  amendment  is  published  in  the 
Iri!.'!  ,i!  Ri-.;isler. 

*         * 

(7)  Applicability.  Each  plan  shall 
contain  procedures  that  incorporate  the 
requirements  in  paragraphs  (a)(7)(i) 
through  (vi)  of  this  se<:tion. 

(i)  The  requirements  of  this  section 
apply  to  the  construction  of  any  new 
major  stationary  source  (as  defined  in 
paragraph  (b)(1)  of  this  section)  or  any 
project  at  an  existing  major  stationary 
source  in  an  area  designated  as 
attainment  or  unclassifiable  under 
sections  107(d)(l)(A)(ii)  or  (iii)  of  the 
Act. 

(ii)  The  requirements  of  paragraphs  (j) 
through  (r)  of  this  se<:tion  apply  to  the 
construction  of  any  new  major 
stationary  source  or  the  major 
modification  of  any  existing  major 
stationary  source,  except  as  this  section 
otherwise  provides. 

(iii)  No  new  major  stationary  source 
or  major  modification  to  which  the 
requirements  of  paragraphs  (j)  through 


(r)(5)  of  this  section  apply  shall  begin 
actual  construction  without  a  permit 
that  states  that  the  major  stationary 
source  or  major  modification  will  meet 
those  requirements. 

(iv)  Each  plan  shall  use  the  specific 
provisions  of  paragraphs  (a)(7)(iv)(a) 
through  (/)  of  this  section.  Deviations 
from  these  provisions  will  be  approved 
only  if  the  State  specifically 
demonstrates  that  the  submitted 
provisions  are  more  stringent  than  or  at 
least  as  stringent  in  all  respects  as  the 
corresponding  provisions  in  paragraphs 
(a)(7){iv)(a)  through  (/)  of  this  section. 

(a)  Except  as  otherwise  provided  in 
paragraphs  (a)(7)(v)  and  (vi)  of  this 
section,  and  consistent  with  the 
definition  of  major  modification 
contained  in  paragraph  (b)(2)  of  this 
section,  a  project  is  a  major  modification 
for  a  regulated  NSR  pollutant  if  it  causes 
two  types  of  emissions  increases — a 
significant  emissions  increase  (as 
defined  in  paragraph  {b)(39)  of  this 
section),  and  a  significant  net  emissions 
increase  (as  defined  in  paragraphs  (b)(3) 
and  (b)(23)  of  this  section).  The  project 
IS  not  a  major  modification  if  it  does  not 
cause  a  significant  emissions  increase.  If 
the  project  causes  a  significant 
emissions  increase,  then  the  project  is  a 
major  modification  only  if  it  also  results 
in  a  significant  net  emissions  increase. 

(6)  The  procedure  for  calculating 
(before  beginning  actual  construction) 
whether  a  significant  emissions  increase 
(i.e..  the  first  step  of  the  process)  will 
occur  depends  upon  the  type  of 
emissions  units  being  modified, 
according  to  paragraphs  (a)(7)(iv)(c) 
through  (f)  of  this  section.  The 
procedure  for  calculating  (before 
beginning  actual  construction)  whether 
a  significant  net  emissions  increase  will 
occur  at  the  major  stationary  source  (i.e., 
the  second  step  of  the  process)  is 
contained  in  the  definition  in  paragraph 
(b)(3)  of  this  section.  Regardless  of  any 
such  preconstruction  projections,  a 
major  modification  results  if  the  project 
causes  a  significant  emissions  increase 
and  a  significant  net  emissions  increase. 

(c)  Actual -to-projected-actual 
applicabilit}-  test  for  projects  that  only 
involve  existing  emissions  units.  A 
significant  emissions  increase  of  a 
regulated  NSR  pollutant  is  projected  to 
occur  if  the  sum  of  the  difference 
between  the  projected  actual  emissions 
(as  defined  in  paragraph  {b)(40)  of  this 
section)  and  the  baseline  actual 
emissions  (as  defined  in  paragraphs 
(b)(47)(i)  and  (ii)  of  this  section)  for  each 
existing  emissions  unit,  equals  or 
exceeds  the  significant  amount  for  that 
pollutant  (as  defined  in  paragraph 
(b)(23)of  this  section). 


{d)  Actual-to-potential  test  for  projects 
that  only  involve  construction  of  a  new 
emissions  unit(s).  A  significant 
emissions  increase  of  a  regulated  NSR 
pollutant  is  projected  to  occur  if  the 
sum  of  the  difference  between  the 
potential  to  emit  (as  defined  in 
paragraph  (b)(4)  of  this  section)  from 
each  new  emissions  unit  following 
completion  of  the  project  and  the 
baseline  actual  emissions  (as  defined  in 
paragraph  (b)(47)(iii)  of  this  section)  of 
these  units  before  the  project  equals  or 
exceeds  the  significant  amount  for  that 
pollutant  (as  defined  in  paragraph 
(b)(23)  of  this  section). 

(e)  Emission  test  for  projects  that 
involve  Clean  Units.  For  a  project  that 
will  be  constructed  and  operated  at  a 
Clean  Unit  without  causing  the 
emissions  unit  to  lose  its  Clean  Unit 
designation,  no  emissions  increase  is 
deemed  to  occur. 

(/)  Hybrid  test  for  projects  that  involve 
multiple  types  of  emissions  units.  A 
significant  emissions  increase  of  a 
regulated  NSR  pollutant  is  projected  to 
occur  if  the  sum  of  the  emissions 
increases  for  each  emissions  unit,  using 
the  method  specified  in  paragraphs 
(a)(7)(iv)(c)  through  (e)  of  this  section  as 
applicable  with  respect  to  each 
emissions  unit,  for  each  type  of 
emissions  unit  equals  or  exceeds  the 
significant  amount  for  that  pollutant  (as 
defined  in  paragraph  (b)(23)  of  this 
section).  For  example,  if  a  project 
involves  both  an  existing  emissions  unit 
and  a  Clean  Unit,  the  projected  increase 
is  determined  by  summing  the  values 
determined  using  the  method  specified 
in  paragraph  (a)(7)(iv)(c)  of  this  section 
for  the  existing  unit  and  determined 
using  the  method  specified  in  paragraph 
(a)(7){iv)(e)  of  this  section  for  the  Clean 
Unit. 

(v)  The  plan  shall  require  that  for  any 
major  stationary  source  for  a  PAL  for  a 
regulated  NSR  pollutant,  the  major 
stationary  source  shall  comply  with 
requirements  under  paragraph  (w)  of 
this  section. 

(vi)  The  plan  shall  require  that  an 
owner  or  operator  undertaking  a  PCP  (as 
defined  in  paragraph  (b)(31)  of  this 
section)  shall  comply  with  the 
requirements  under  paragraph  (v)  of  this 
section. 
***** 

(b)*   *   * 

(2)(i)  Major  modification  means  any 
physical  change  in  or  change  in  the 
method  of  operation  of  a  major 
stationary  source  that  would  result  in:  a 
significant  emissions  increase  (as 
defined  in  paragraph  (b)(39)  of  this 
section)  of  a  regulated  NSR  pollutant  (as 
defined  in  paragraph  (b)(49)  of  this 
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section);  and  a  significant  net  emissions 
increase  of  that  pollutant  from  the  major 
stationary  source. 

(ii)  Any  significant  emissions  increase 
(as  defined  at  paragraph  (b){39)  of  this 
section)  from  anv  emissions  units  or  net 
emissions  increase  (as  defined  at 
paragraph  (b)(3)  of  this  section)  at  a 
major  stationary  source  that  is 
significant  for  volatile  organic 
compounds  shall  be  considered 
significant  for  ozone. 

(iii)  *   *  * 

[h]  The  addition,  replacement,  or  use 
of  a  PCP,  as  defined  in  paragraph  (b)(31) 
of  this  section,  at  an  existing  emissions 
unit  meeting  the  requirements  of 
paragraph  (v)  of  this  section.  A 
replacement  control  technology  must 
provide  more  effective  emission  control 
than  that  of  the  replaced  control 
technology  to  qualify  for  this  exclusion, 
*         »         *         •         • 

(iv)  This  definition  shall  not  apply 
with  respect  to  a  particular  regulated 
NSR  pollutant  when  the  ma|or 
stationary  source  is  complying  with  the 
requirements  under  paragraph  (w)  of 
this  section  for  a  PAL  for  that  pollutant 
Instead,  the  definition  at  paragraph 
(w)(2)(viii)  of  this  section  shall  apply 

(3)(i)  Net  emissions  increase  means, 
with  respect  to  any  regulated  NSR 
pollutant  emitted  bv  a  ma)or  stationary 
source,  the  amount  by  which  the  sum  of 
the  following  exceeds  zero: 

(a)  The  increase  in  emissions  from  a 
particular  physical  change  or  change  in 
the  method  of  operation  at  a  stationar\ 
source  as  calculated  pursuant  to 
paragraph  (a)(7){iv)  of  this  section:  and 

[b]  Anv  other  increases  and  decreases 
in  actual  emissions  at  the  ma)or 
stationary  source  that  are 
contemporaneous  with  the  particular 
change  and  are  otherwise  creditable. 
Baseline  actual  emissions  for  calculating 
increases  and  decreases  under  this 
paragraph  (b)(3)(i)(fc)  shall  be 
determined  as  provided  in  paragraph 
Cb)(47).  except  that  paragraphs 
{h)(47){i)(c)  and  {b)(47)(iij(d]  of  this 
section  shall  not  apply. 
***** 

(iii)  An  increase  or  decrease  in  actual 
emissions  is  creditable  only  if: 

(a)  It  occurs  within  a  reasonable 
period  (to  be  specified  bv  the  reviewing 
authority);  and 

(b)  The  reviewing  authority  has  not 
relied  on  it  in  issuing  a  permit  for  the 
source  under  regulations  approved 
pursuant  to  this  section,  which  permit 
is  in  effect  when  the  increase  in  actual 
emissions  from  the  partir  ujar  change 
occurs;  and 

(c)  The  increase  or  decrease  in 
emissions  did  not  occur  at  a  Clean  Unit. 


except  as  provided  in  paragraphs  (t)(8) 
and  (u)(10)  of  this  section, 

(iv)  An  increase  or  decrease  in  actual 
emissions  of  sulfur  dioxide,  particulate 
matter,  or  nitrogen  oxides  that  occurs 
before  the  applicable  minor  source 
baseline  date  is  creditable  only  if  it  is 
required  to  be  considered  in  calculating 
the  amount  of  maximum  allowable 
increases  remaining  available. 
***** 

(vi)  *   *   * 

[b)  It  is  enforceable  as  a  practical 
matter  at  and  after  the  time  that  actual 
construction  on  the  particular  change 
begins; 

[c)  It  has  approximately  the  same 
qualitative  significance  for  public  health 
and  welfare  as  that  attributed  to  the 
increase  from  the  particular  change;  and 

[d)  The  decrease  in  actual  emissions 
did  not  result  from  the  installation  of 
add-on  control  technology  or 
application  of  pollution  prevention 
practices  that  were  relied  on  in 
designating  an  emissions  unit  as  a  Clean 
I'nit  under  §52.21(y)  or  under 
regulations  approved  pursuant  to 
paragraph  (u)  of  this  section  or 

§  51, 165(d).  That  is.  once  an  emissions 
unit  has  been  designated  as  a  Clean 
Unit,  the  owner  or  operator  cannot  later 
use  the  emissions  reduction  from  the  air 
pollution  control  measures  that  the 
Clean  Unit  designation  is  based  on  in 
calculating  the  net  emissions  increase 
for  another  emissions  unit  (i.e..  must  not 
use  that  reduction  in  a  "netting 
analvsis"  for  another  emissions  unit). 
However,  any  new  emissions  reductions 
that  were  not  relied  upon  in  a  PCP 
excluded  pursuant  to  paragraph  (v)  of 
this  section  or  for  the  Clean  Unit 
designation  at-e  creditable  to  the  extent 
they  meet  the  requirements  in  paragraph 
(v)(6)(iv)  of  this  section  for  the  PCP  and 
paragraph  (t)(8)  or  (u)(10)  of  this  section 
for  a  Clean  Unit. 
***** 

(viii)  Paragraph  (b)(21)(ii)  of  this 
section  shall  not  apply  for  determining 
creditable  increases  and  decreases. 
*     .    «        *        *         * 

(7)  Emissions  unit  means  any  part  of 
a  stationary  source  that  emits  or  would 
have  the  potential  to  emit  any  regulated 
NSR  pollutant  and  includes  an  electric 
utility  steam  generating  unit  as  defined 
.  in  paragraph  (b)(30)  of  this  section.  For 
purposes  of  this  section,  there  are  two 
types  of  emissions  units  as  described  in 
paragraphs  (b)(7)(i)  and  (ii)  of  this 
section. 

(i)  A  new  emissions  unit  is  any 
emissions  unit  that  is  (or  will  be)  newly 
constructed  and  that  has  existed  for  less 
than  2  vears  from  the  date  such 
emissions  unit  first  operated. 


(ii)  An  existing  emissions  unit  is  any 
emissions  unit  that  does  not  meet  the 
requirements  in  paragraph  (b)(7)(i)  of 
this  section. 

(8)  Construction  means  any  physical 
change  or  change  in  the  method  of 
operation  (including  fabrication, 
erection,  installation,  demolition,  or 
modification  of  an  emissions  unit)  that 
would  result  in  a  change  in  emissions. 
***** 

(13)(i)  Baseline  concentration  means 
that  ambient  concentration  level  that 
exists  in  the  baseline  area  at  the  time  of 
the  applicable  minor  source  baseline 
date.  A  baseline  concentration  is 
determined  for  each  pollutant  for  which 
a  minor  source  baseline  date  is 
established  and  shall  include: 

(a)  The  actual  emissions,  as  defined  in 
paragraph  {b)(21)  of  this  section, 
representative  of  sources  in  existence  on 
the  applicable  minor  source  baseline 
date,  except  as  provided  in  paragraph 
(b)(13)(ii)  of  this  section; 

(6)  The  allowable  emissions  of  major 
stationary  sources  that  commenced 
construction  before  the  major  source 
baseline  date,  but  were  not  in  operation 
by  the  applicable  minor  source  baseline 
date. 

(ii)  The  following  will  not  be  included 
in  the  baseline  concentration  and  will 
affect  the  applicable  maximum 
allowable  increase(s): 

(a)  Actual  emissions,  as  defined  in 
paragraph  (b)(21)  of  this  section,  from 
any  major  stationary  souirce  on  which 
construction  commenced  after  the  major 
source  baseline  date;  and 

[b]  Actual  emissions  increases  and 
decreases,  as  defined  in  paragraph 
(b)(21)  of  this  section,  at  any  stationary 
source  occurring  after  the  minor  source 
baseline  date. 
***** 

{21)(i)  Actual  emissions  means  the 
actual  rate  of  emissions  of  a  regulated 
NSR  pollutant  from  an  emissions  unit, 
as  determined  in  accordance  with 
paragraphs  (b)(21)(ii)  through  (iv)  of  this 
section,  except  that  this  definition  shall 
not  apply  for  calculating  whether  a 
significant  emissions  increase  has 
occurred,  or  for  establishing  a  PAL 
under  paragraph  (w)  of  this  section. 
Instead,  paragraphs  (b)(40)  and  (b)(47)  of 
this  section  shall  apply  for  those 
purposes. 

(ii)  In  general,  actual  emissions  as  of 
a  particular  date  shall  equal  the  average 
rate,  in  tons  per  year,  at  which  the  unit 
actually  emitted  the  pollutant  during  a 
consecutive  24-month  period  which 
precedes  the  particular  date  and  which 
is  representative  of  normal  source 
operation.  The  reviewing  authority  shall 
allow  the  use  of  a  different  time  period 
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upon  a  dotorinmdtion  that  it  is  mure 
representative  of  normal  source 
operation.  Actual  emissions  shall  be 
calculated  using  the  unit's  actual 
operating  hours,  production  rates,  and 
types  of  materials  processed,  stored,  or 
combusted  during  the  selected  time 
period. 

(iii)  The  reviewing  authority  may 
presume  that  source-specific  allowable 
emissions  for  the  unit  are  equivalent  to 
the  actual  emissions  of  the  unit. 

(iv)  For  any  emissions  unit  that  has 
not  begun  normal  operations  on  the 
particular  date,  actual  emissions  shall 
equal  the  potential  to  emit  of  the  unit  on 
that  date. 
***** 

(31)  Pollution  control  project  (PCP) 
means  any  activity,  set  of  work  practices 
or  project  (including  pollution 
prevention  as  defined  under  paragraph 
{b)(38)  of  this  section)  undertaken  at  an 
existing  emissions  unit  that  reduces 
omissions  of  air  pollutants  from  such 
unit  Such  qualifying  activities  or 
pri>|tH:ts  can  include  the  replacement  or 
upgrade  of  an  existing  emissions  control 
tt!(,hnoiogy  with  a  more  effective  unit. 
Other  changes  that  may  occur  at  the 
source  are  not  considered  part  of  the 
PCP  if  they  are  not  necessary  to  reduce 
emissions  through  the  PCP.  Projects 
listed  in  paragraphs  (b)(31)(i)  through 
(vi)  of  this  section  are  presumed  to  be 
environmentally  beneficial  pursuant  to 
paragraph  (v)(2)(i)  of  this  section. 
Projects  not  listed  in  these  paragraphs 
may  qualify  for  a  case-specific  PCP 
exclusion  pursuant  to  the  requirements 
of  paragraphs  (v){2)  and  (v)(5)  of  this 
section. 

(i)  Conventional  or  advanced  Hue  gas 
desulfurization  or  sorbent  injection  for 
control  of  SO:. 

(ii)  Electrostatic  precipitators, 
baghouses.  high  efficiency  multiclones. 
or  scrubbers  for  control  of  particulate 
matter  or  other  pollutants. 

(iii)  Flue  gas  recirculation,  low-NOx 
burners  or  combustors,  selective  non- 
catalytic  reduction,  selective  catalytic 
reduction,  low  emission  combustion  (for 
IC  engines),  and  oxidation/absorption 
catalyst  for  control  of  NOx 

(iv)  Regenerative  thermal  oxidizers, 
catalytic  oxidizers,  condensers,  thermal 
incinerators,  hydrocarbon  combustion 
flares,  biofiltration.  absorbers  and 
adsorbers,  and  floating  roofs  for  storage 
vessels  for  control  of  volatile  organic 
c:ompounds  or  hazardous  air  pollutants. 
For  the  purpose  of  this  section, 
"hydrocarbon  combustion  flare"  means 
either  a  flare  used  to  comply  with  an 
applicable  NSPS  or  MACT  standard 
(including  uses  of  flares  during  startup. 
shtitdnwn.  or  malfunction  permitted 


u:    !■  ;      ii  h  a  standardj.  or  a  flare  that 
St  I  .'^  !  1  control  emissions  of  waste 
streams  comprised  predominately  of 
hydrocarbons  and  containing  no  more 
than  230  mg/dscm  hydrogen  sulfide. 

(v)  Activities  or  projects  undertaken 
to  accommodate  switching  (or  partially 
switching)  to  an  inherently  less 
polluting  fuel,  to  be  limited  to  the 
following  fuel  switches: 

(a)  Switching  from  a  heavier  grade  of 
fuel  oil  to  a  lighter  fuel  oil.  or  any  grade 
of  oil  to  0.05  percent  sulfur  diesel  (i.e.. 
from  a  higher  sulfur  content  #2  fuel  or 
from  #6  fuel,  to  CA  0.05  percent  sulfur 
#2  diesel): 

(6> Switching  from  coal,  oil,  or  any 
solid  fuel  to  natural  gas,  propane,  or 
gasified  coal; 

(c)  Switching  from  coal  to  wood, 
excluding  construction  or  demolition 
waste,  chemical  or  pesticide  treated 
wood,  and  other  forms  of  "unclean" 
wood; 

(d)  Switching  from  coal  to  #2  fuel  oil 
(0.5  percent  maximum  sulfur  content); 
and 

(e)  Switching  fi-om  high  sulfur  coal  to 
low  sulfur  coal  (maximum  1.2  percent 
sulfur  content). 

(vi)  Activities  or  projects  undertaken 
to  accommodate  switching  from  the  use 
of  one  ozone  depleting  substance  (ODS) 
to  the  use  of  a  substance  with  a  lower 
or  zero  ozone  depletion  potential  (ODP), 
including  changes  to  equipment  needed 
to  accommodate  the  activity  or  project, 
that  meet  the  requirements  of 
paragraphs  (b)(31)(vi)(a)  and  (b)  of  this 
section. 

(a)  The  productive  capacity  of  the 
equipment  is  not  increased  as  a  result  of 
the  activity  or  project. 

{b)  The  projected  usage  of  the  new 
substance  is  lower,  on  an  ODP-weighted 
basis,  than  the  baseline  usage  of  the 
replaced  ODS.  To  make  this 
determination,  follow  the  procedure  in 
paragraphs  (b)(31)(vi)(b)(l)  through  (4) 
of  this  section. 

(J)  Determine  the  ODP  of  the 
substances  by  consulting  40  CFR  part 
82.  subpart  A.  appendices  A  and  B. 

(2)  Calculate  the  replaced  ODP- 
weighted  amount  by  multiplying  the 
baseline  actual  usage  (using  the 
annualized  average  of  any  24 
consecutive  months  of  usage  within  the 
past  10  years)  by  the  ODP  of  the 
replaced  ODS. 

(J)  Calculate  the  projected  ODP- 
weighted  amount  by  multiplying  the 
projected  annual  usage  of  the  new 
substance  by  its  ODP. 

(4)  If  the  value  calculated  in 
paragraph  fb)(31)(vi)(b)(2)  of  this  section 
is  more  than  the  value  calculated  in 
paragraph  (b)(31)(vi)(b){3)  of  this 
section,  then  the  projected  use  of  the 


new  substanc:e  i.s  lower,  uii  an  t)DP- 
weighted  basis,  than  the  baseline  usage 
of  the  replaced  ODS. 
(32)  (Reserved] 

***** 

(38)  Pollution  prevention  means  any 
activity  that  through  process  changes, 
product  reformulation  or  redesign,  or 
substitution  of  less  polluting  raw 
materials,  eliminates  or  reduces  the 
release  of  air  pollutants  (including 
fugitive  emissions)  and  other  pollutants 
to  the  environment  prior  to  recycling, 
treatment,  or  disposal;  it  does  not  mean 
recycling  (other  than  certain  'in-process 
recycling"  practices),  energy  recovery, 
treatment,  or  disposal. 

(39)  Significant  emissions  increase 
means,  for  a  regulated  NSR  pollutant,  an 
increase  in  emissions  that  is  significant 
(as  defined  in  paragraph  (b)(23)  of  this 
section)  for  that  pollutant. 

(40)(i)  Projected  actual  emissions 
means  the  maximum  annual  rate,  in 
tons  per  year,  at  which  an  existing 
emissions  unit  is  projected  to  emit  a 
regulated  NSR  pollutant  in  any  one  of 
the  5  years  (12-month  period)  following 
the  date  the  unit  resumes  regular 
operation  after  the  project,  or  in  any  one 
of  the  10  years  following  that  date,  if  the 
project  involves  increasing  the 
emissions  unit's  design  capacity  or  its 
potential  to  emit  that  regulated  NSR 
pollutant,  and  full  utilization  of  the  unit 
would  result  in  a  significant  emissions 
increase,  or  a  significant  net  emissions 
increase  at  the  major  stationary  source. 

(ii)  In  determining  the  projected 
actual  emissions  under  paragraph 
(b)(40)(i)  of  this  section  (before 
beginning  actual  construction),  the 
owner  or  operator  of  the  major 
stationary  source: 

(a)  Shall  consider  all  relevant 
information,  including  but  not  limited 
to,  historical  operational  data,  the 
company's  own  representations,  the 
company's  expected  business  activity 
and  the  company's  highest  projections 
of  business  activity,  the  company's 
filings  with  the  State  or  Federal 
regulatory  authorities,  and  compliance 
plans  under  the  approved  plan;  and 

(b)  Shall  include  fugitive  emissions  to 
the  extent  quantifiable  and  emissions 
associated  with  startups,  shutdowns, 
and  maifnncfions;  and 

(c)  Shall  exclude,  in  calculating  any 
increase  in  emissions  that  results  from 
the  particular  project,  that  portion  of  the 
unit's  emissions  following  the  project 
that  an  existing  unit  could  have 
accommodated  during  the  consecutive 
24-month  period  used  to  establish  the 
baseline  actual  emissions  under 
paragraph  (b)(47)  of  this  section  and  that 
are  also  unrelated  to  the  particular 
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project,  including  any  increased 
utilization  due  to  product  demand 
growth;  or, 

(f/1  In  lieu  of  using  the  method  set  tiut 
m  paragraphs  (b)(4{))(ii)(a)  through  (r)  of 
this  section,  may  elect  to  use  the 
emissions  unit's  potential  to  emit,  in 
tons  per  year,  as  defined  under 
paragraph  (b)(4)  of  this  section. 

(41)  Clean  Unit  means  any  emissions 
unit  that  has  been  issued  a  major  NSR 
permit  that  requires  compliance  with 
BACTT  or  LAER,  is  complying  with  such 
BACTT/LAER  requirements,  and  qualifies 
as  a  (Mean  Unit  pursuant  to  regulations 
approved  by  the  Administrator  in 
accordance  with  paragraph  (t)  of  this 
section:  or  any  emissions  unit  that  has 
been  designated  by  a  reviewing 
authority  as  a  Clean  Unit,  based  on  the 
criteria  in  paragraphs  (u)(3)(i)  through 
(iv)  of  this  section,  using  a  plan- 
approved  permitting  process:  or  anv 
emissions  unit  that  has  been  designated 
as  a  Clean  Unit  by  the  Administrator  in 
accordance  with  52.21  (y){3)(i)  through 
(iv)  of  this  chapter. 

(42)  Prevention  of  Significant 
Deterioration  Program  (PSD)  program 
means  a  major  source  preconstructitm 
permit  program  thai  has  been  approved 
by  the  Administrator  and  incorporated 
into  the  plan  to  implement  the 
requirements  of  this  section,  or  the 
program  in  4)52.21  of  this  chapter  Any 
permit  issued  under  such  a  program  is 
a  major  NSR  permit. 

(43)  Continuous  emissions  monitoring 
system  (CEMS)  means  all  of  the 
equipment  that  may  be  required  to  meet 
the  data  acquisition  and  a\'ailability 
requirements  of  this  section,  to  sample, 
condition  (if  applicable),  analyze,  and 
provide  a  record  of  emissions  on  a 
continuous  basis. 

(44)  Predictive  emissions  monitoring 
system  IPEMS]  means  all  of  the 
equipment  necessary  to  monitor  process 
and  control  device  operational 
parameters  (for  example,  control  device 
secondary  voltages  and  electric 
currents)  and  other  information  (for 
example,  gas  flow  rate.  O-  or  CO- 
concentrafions).  and  calculate  and 
record  the  mass  emissions  rate  (for 
example,  Ib/hr)  on  a  continuous  basis. 

(45)  Continuous  parameter 
monitoring  system  ICPMSl  means  all  of 
the  equipment  necessary  to  meet  the 
data  acquisition  and  availability 
requirements  of  this  section,  to  monitor 
process  and  control  device  operational 
parameters  (for  example,  control  device 
secimdarv  voltages  and  electric 
currents)  and  other  information  (for 
example,  gas  flow  rate.  O-  or  CO- 
concentrations).  and  to  record  average 
operational  parameter  value(s)  on  a 
continuous  basis. 


(46)  Continuous  emission'-  rate 
monitoring  system  ICEHMS   means  the 
total  equipment  required  for  the 
determination  and  recording  of  the 
polhitant  mass  emissions  rate  (in  terms 
of  mass  per  unit  of  time). 

(47)  Baseline  actual  emissions  means 
the  rate  of  emissions,  in  tons  per  year, 
of  a  regulated  NSR  pollutant,  as 
determined  in  accordance  with 
paragraphs  (b)(47)(i)  through  (iv)  of  this 
section. 

(i)  For  any  existing  electric  utility 
steam  generating  unit,  baseline  actual 
emissions  means  the  a\  erage  rate,  in 
tons  per  year,  at  which  the  unit  actually 
emitted  the  pollutant  during  any 
consecutive  24-month  period  selected 
b\-  the  owner  or  operator  within  the  5- 
veax  period  immediately  preceding 
when  the  owner  or  operator  begins 
actual  construction  of  the  project.  The 
reviewing  authority  shall  allow  the  use 
of  a  different  time  period  upon  a 
determination  that  it  is  more 
representative  of  normal  source 
operation. 

(o)  The  average  rate  shall  include 
fugitive  emissions  to  the  extent 
quantifiable,  and  emissions  associated 
with  startups,  shutdowns,  and 
malfunctions. 

[b]  The  average  rate  shall  be  adjusted 
dowTiward  to  exclude  any  non- 
compliant  emissions  that  occurred 
while  the  source  was  operating  above  an 
emission  limitation  that  was  legally 
enforceable  during  the  consecutive  24- 
month  period 

[c]  For  a  regulated  NSR  pollutant, 
when  a  project  involves  multiple 
emissions  units,  only  one  consecutive 
24-month  period  must  be  used  to 
determine  the  baseline  actual  emissions 
for  the  emissions  units  being  changed. 
.■\  different  consecutive  24-month 
period  can  be  used  For  each  regulated 
N.SR  pollutant 

[d]  The  average  rate  shall  not  be  based 
on  any  consecutive  24-month  period  for 
which  there  is  inadequate  information 
for  determining  annual  emissions,  in 
tons  per  \  ear.  and  for  adjusting  this 
amount  if  required  by  paragraph 
(b)(47)(i)(b)  of  this  section. 

(ii)  For  an  existing  emissions  unit 
(other  than  an  electric  utility  steam 
generating  unit),  baseline  actual 
emissions  means  the  average  rate,  in 
tons  per  year,  at  which  the  emissions 
unit  actually  emitted  the  pollutant 
during  any  consecuti\'e  24-month 
period  selected  by  the  owner  or  operator 
within  the  10-year  period  immediately 
preceding  either  the  date  the  owner  or 
operator  begins  actual  construction  of 
the  project,  or  the  date  a  complete 
permit  application  is  received  by  the 
reviewing  authority  for  a  permit 


required  either  under  this  section  or 
under  a  plan  approved  by  the 
Administrator,  whichever  is  earlier, 
except  that  the  10-year  period  shall  not 
include  any  period  earlier  than 
November  15.  1990. 

(a)  The  average  rate  shall  include 
fugitive  emissions  to  the  extent 
quantifiable,  and  emissions  associated 
with  startups,  shutdowns,  and 
malfunctions. 

(b)  The  average  rate  shall  be  adjusted 
downward  to  exclude  any  non- 
compliant  emissions  that  occurred 
while  the  source  was  operating  above  an 
emission  limitation  that  was  legally 
enforceable  during  the  consecutive  24- 
month  period. 

(c)  The  average  rate  shall  be  adjusted 
downward  to  exclude  any  emissions 
that  would  have  exceeded  an  emission 
limitation  with  which  the  major 
stationary  source  must  currently 
comply,  had  such  major  stationary 
source  been  required  to  comply  with 
such  limitations  during  the  consecutive 
24-month  period.  However,  if  an 
emission  limitation  is  part  of  a 
maximum  achievable  control 
technology  standard  that  the 
Administrator  proposed  or  promulgated 
under  part  63  of  this  chapter,  the 
baseline  actual-emissions  need  only  be 
adjusted  if  the  State  has  taken  credit  for 
such  emissions  reductions  in  an 
attainment  demonstration  or 
maintenance  plan  consistent  with  the 
requirements  of  §  51.165(a)(3)(ii)(G). 

(d)  For  a  regulated  NSR  pollutant, 
when  a  project  involves  multiple 
emissions  units,  only  one  consecutive 
24-month  period  must  be  used  to 
determine  the  baseline  actual  emissions 
for  the  emissions  units  being  changed. 
A  different  consecutive  24-month 
period  can  be  used  For  each  regulated 
NSR  pollutant. 

(e)  The  average  rate  shall  not  be  based 
on  any  consecutive  24-month  period  for 
which  there  is  inadequate  information 
for  determining  annual  emissions,  in 
tons  per  year,  and  for  adjusting  this 
amount  if  required  by  paragraphs 
(b)(47)(ii)(b)  and  (c)  of  this  section. 

(iii)  For  a  new  emissions  unit,  the 
baseline  actual  emissions  for  pm-poses 
of  determining  the  emissions  increase 
that  will  result  from  the  initial 
construction  and  operation  of  such  unit 
shall  equal  zero;  and  thereafter,  for  all 
other  purposes,  shall  equal  the  unit's 
potential  to  emit. 

(iv)  For  a  PAL  for  a  stationary  source, 
the  baseline  actual  emissions  shall  be 
calculated  for  existing  electric  utility 
steam  generating  units  in  accordance 
with  the  procedures  contained  in 
paragraph  (b)(47)(i)  of  this  section,  for 
other  exi<t!np  emissions  units  in 
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accordance  with  the  procedures 
contained  in  paragraph  (b)(47)(ii)  of  this 
section,  and  for  a  new  emissions  unit  in 
accordance  with  the  procedures 
contained  in  paragraph  (b)(47)(iii)  of 
this  section. 

(48)  (Reserved! 

(49)  Regulated  NSR  pollutant,  for 
purposes  of  this  section,  means  the 
following: 

(i)  Any  pollutant  for  which  a  national 
ambient  air  quality  standard  has  been 
promulgated  and  any  constituents  or 
precursors  for  such  pollutants  identified 
by  the  Administrator  (e.g..  volatile 
organic  compounds  are  precursors  for 
ozone): 

(ii)  Any  pollutant  that  is  subject  to 
any  standard  promulgated  under  section 
111  of  the  Act; 

(iii)  Any  Class  I  or  II  substance  subject 
to  a  standard  promulgated  under  or 
established  by  title  VI  of  the  Act;  or 

(iv)  Any  pollutant  that  otherwise  is 
subject  to  regulation  under  the  Act; 
except  that  any  or  all  hazardous  air 
pollutants  either  listed  in  section  112  of 
the  Act  or  added  to  the  list  pursuant  to 
section  112(b)(2)  of  the  Act.  which  have 
not  been  delisted  pursuant  to  section 
112(b)(3)  of  the  Act,  are  not  regulated 
NSR  pollutants  unless  the  listed 
hazardous  air  pollutant  is  also  regulated 
as  a  constituent  or  precursor  of  a  general 
pollutant  listed  under  section  108  of  the 
Act. 

(50)  Reviewing  authority  means  the 
State  air  pollution  control  agency,  local 
agency,  other  State  agency,  Indian  tribe, 
or  other  agency  authorized  by  the 
Administrator  to  carry  out  a  permit 
program  under  ^51.165  and  this 
section,  or  the  Administrator  in  the  case 
of  EPA-implemented  permit  programs 
under  §  52.21  of  this  chapter. 

(51)  Prnject  means  a  physical  change 
in.  or  change  in  method  of  operation  of. 
an  existing  major  stationary  source. 

(52)  Lowest  achievable  emission  rate 
ILAER]  is  as  defined  in 
§51.165(a)(l)(xiii). 

***** 

(i)  Exemptions. 

*        *        *        •        • 

(5)*    '    • 

(i)*    •   * 

[g]  Fluorides — 0.25  \igfm\  24-hour 
average; 

(/i)  Total  reduced  sulfur — 10  ng/m'.  1- 
hour  average 

(i)  Hydrogen  sulfide — 0.2  ng/m\  1- 
hour  average; 

(j)  Reduced  sulfur  compounds — 10 
Hg/m'.  1-hour  average;  or 
***** 

(r)*    •   • 

(3)  [Reserved] 

(4)  [Reserved] 


(5)  [Reserved) 

(6)  Each  plan  shall  provide  that  the 
following  specific  provisions  apply  to 
projects  at  existing  emissions  units  at  a 
major  stationary  source  (other  than 
projects  at  a  Clean  Unit  or  at  a  source 
with  a  PAL)  in  circumstances  where 
there  is  a  reasonable  possibility  that  a 
project  that  is  not  a  part  of  a  major 
njodification  may  result  in  a  significant 
emissions  increase  and  the  owner  or 
operator  elects  to  use  the  method 
specified  in  paragraphs  (b){40){ii)(a) 
through  (c)  of  this  section  for  calculating 
projected  actual  emissions.  Deviations 
from  these  provisions  will  be  approved 
only  if  the  State  specifically 
demonstrates  that  the  submitted 
provisions  are  more  stringent  than  or  at 
least  as  stringent  in  all  respects  as  the 
corresponding  provisions  in  paragraphs 
(r)(6)(i)  through  (v)  of  this  section. 

(i)  Before  beginning  actual 
construction  of  the  project,  the  owner  or 
operator  shall  document  and  maintain  a 
record  of  the  following  information: 

(a)  A  description  of  the  project; 

(b)  Identification  of  the  emissions 
unit(s)  whose  emissions  of  a  regulated 
NSR  pollutant  could  be  affected  by  the 
project;  and 

(c)  A  de.scription  of  the  applicability 
test  used  to  determine  that  the  project 
is  not  a  major  modification  for  any 
regulated  NSR  pollutant,  including  the 
baseline  actual  emissions,  the  projected 
actual  emissions,  the  amount  of 
emissions  excluded  under  paragraph 
(b)(40)(ii)(c)  of  this  section  and  an 
explanation  for  why  such  amount  was 
excluded,  and  any  netting  calculations, 
if  applicable. 

(ii)  If  the  emissions  unit  is  an  existing 
electric  utility  steam  generating  unit, 
before  beginning  actual  construction, 
the  owner  or  operator  shall  provide  a 
copy  of  the  information  set  out  in 
paragraph  (r)(6)(i)  of  this  section  to  the 
reviewing  authority  Nothing  in  this 
paragraph  (r)(6)(ii)  shall  be  construed  to 
require  the  owner  or  operator  of  such  a 
unit  to  obtain  any  determination  from 
the  reviewing  authority  before 
beginning  actual  construction. 

(iii)  The  owner  or  operator  shall 
monitor  the  emissions  of  any  regulated 
NSR  pollutant  that  could  increase  as  a 
resuh  of  the  project  and  that  is  emitted 
by  any  emissions  unit  identified  in 
paragraph  (r)(6)(i)(/))  of  this  section;  and 
calculate  and  maintain  a  record  of  the 
annual  emissions,  in  tons  per  year  on  a 
calendar  year  basis,  for  a  period  of  5 
years  following  resumption  of  regular 
operations  after  the  change,  or  for  a 
period  of  10  years  following  resumption 
of  regular  operations  after  the  change  if 
the  project  increases  the  design  capacity 


or  potential  to  emit  of  that  regulated 
NSR  pollutant  at  such  emissions  unit. 

(iv)  If  the  unit  is  an  existing  electric 
utility  steam  generating  unit,  the  owner 
or  operator  shall  submit  a  report  to  the 
reviewing  authority  within  60  days  after 
the  end  of  each  year  during  which 
records  must  be  generated  under 
paragraph  (r){6)(iii)  of  this  section 
setting  out  the  unit's  annual  emissions 
during  the  calendar  year  that  preceded 
submission  of  the  report. 

(v)  If  the  unit  is  an  existing  unit  other 
than  an  electric  utility  steam  generating 
unit,  the  owner  or  operator  shall  submit 
a  report  to  the  reviewing  authority  if  the 
annual  emissions,  in  tons  per  year,  from 
the  project  identified  in  paragraph 
(r)(6)(i)  of  this  section,  exceed  the 
baseline  actual  emissions  (as 
documented  and  maintained  pursuant 
to  paragraph  (r)(6)(i)(c)  of  this  section) 
by  a  significant  amount  (as  defined  in 
paragraph  (b)(23)  of  this  section)  for  that 
regulated  NSR  pollutant,  and  if  such 
emissions  differ  from  the 
preconstruclion  projection  as 
documented  and  maintained  pursuant 
to  paragraph  (r)(6)(i)(c)  of  this  section. 
Such  report  shall  be  submitted  to  the 
reviewing  authority  within  60  days  after 
the  end  of  such  year.  The  report  shall 
contain  the  following: 

(a)  The  name,  address  and  telephone 
number  of  the  major  stationary  source; 

(b)  The  annual  emissions  as 
calculated  pursuant  to  paragraph 
(r)(6)(iii)  of  this  section;  and 

(c)  Any  other  information  that  the 
owner  or  operator  wishes  to  include  in 
the  report  (e.g..  an  explanation  as  to 
why  the  emissions  differ  from  the 
preconstruction  projection). 

(7)  Each  plan  snail  provide  that  the 
owner  or  operator  of  the  source  shall 
make  the  information  required  to  be 
documented  and  maintained  pursuant 
to  paragraph  (r)(6)  of  this  section 
available  for  review  upon  request  for 
inspection  by  the  reviewing  authority  or 
the  general  public  pursuant  to  the 
requirements  contained  in 
§  70.4(b)(3)(viii)  of  this  chapter. 
***** 

(t)  Clean  Unit  Test  for  emissions  units 
that  are  subject  to  BACT  or  LAER  The 
plan  shall  provide  an  owner  or  operator 
of  a  major  stationary  source  the  option 
of  using  the  Clean  Unit  Test  to 
determine  whether  emissions  increases 
at  a  Clean  Unit  are  part  of  a  project  that 
is  a  major  modification  according  to  the 
provisions  in  paragraphs  (t)(l)  through 
(9)  of  this  section. 

(1)  Applicability.  The  provisions  of 
this  paragraph  (t)  apply  to  any 
emissions  unit  for  which  the  reviewing 
authority  has  issued  a  major  NSR  permit 
within  the  past  10  years. 


Federal  Register  /  Vol.  67.  No.  251    Tuesday.  December  31,  2002/Rules  and  Regulations         80265 


(2)  Crfntral  prnvisions  for  Clean  Cnits 
The  proMsions  in  paragraphs  (t){2)(i) 
through  (iv)  of  this  section  apply  to  a 
Clean  Unit. 

(i)  Any  project  for  which  the  owner  or 
operator  begins  actual  c:()nstruction  after 
the  effective  date  of  the  fllean  Unit 
designation  (as  determined  in 
accordance  with  paragraph  (t)(4)  of  this 
section)  and  before  the  expiration  date 
(as  determined  in  accordance  with 
paragraph  (t)(5J  of  this  section)  will  be 
considered  to  have  occurred  while  the 
emissions  unit  was  a  Clean  Unit. 

(ii)  If  a  prniect  at  a  Cilean  Unit  does 
not  cause  the  need  for  a  change  in  the 
emission  limitations  or  work  practice 
reqiiirements  in  the  permit  for  the  unit 
that  were  adopted  in  conjunction  with 
BACT  and  the  project  would  not  alter 
any  physical  or  operational 
characteristics  that  formed  the  basis  for 
the  BACT  determination  as  specified  in 
paragraph  (t){6)(iv)  of  this  section,  the 
emissions  unit  remains  a  Clean  Unit. 

(iii)  If  a  project  causes  the  need  for  a 
change  in  the  emission  limitations  or 
work  practice  requirements  in  the 
permit  for  the  unit  that  were  adopted  in 
conjunction  with  BACT  or  the  project 
would  alter  any  physical  or  operational 
characteristics  that  formed  the  basis  for 
the  BACT  determination  as  specified  in 
paragraph  (t)(6)(iv)  of  this  section,  then 
the  emissions  unit  loses  its  designation 
as  a  Clean  Unit  upon  issuance  of  the 
necessary  permit  revisions  (unless  the 
unit  re-qualifies  as  a  Clean  Unit 
pursuant  to  paragraph  (t)(3)(iii)  of  this 
section).  If  the  owner  or  operator  begins 
actual  construction  on  the  project 
without  first  applying  to  revise  the 
emissions  unit's  permit,  the  Clean  Unit 
designation  ends  immediately  prior  to 
the  time  when  actual  construction 
begins. 

(iv)  A  project  that  causes  an  emissions 
unit  to  lose  its  designation  as  a  Clean 
Unit  is  subject  to  the  applicability 
requirements  of  paragraphs  (a)(7)(iv)(a) 
through  (d)  and  paragraph  (a)(7)(iv)(/)  of 
this  section  as  if  the  emissions  unit  is 
not  a  Clean  Unit. 

(3)  Qualifying  or  re-qualifying  to  use 
the  Clean  Unit  Applicability  Test.  An 
emissions  unit  automatically  qualifies 
as  a  Clean  Unit  when  the  unit  meets  the 
criteria  in  paragraphs  (t)(3)(i)  and  (ii)  of 
this  section.  After  the  original  Clean 
Unit  designation  expires  in  accordance 
with  paragraph  (t)(5)  of  this  section  or 

is  lost  pursuant  to  paragraph  (t)(2)(iii)  of 
this  section,  such  emissions  unit  may 
re-qualify  as  a  Clean  Unit  under  either 
paragraph  (t)(3)(iii)  of  this  section,  or 
under  the  Clean  Unit  provisions  in 
paragraph  (u)  of  this  section.  To  re- 
qualify  as  a  Clean  Unit  under  paragraph 
(t)(3)(iii)  of  this  section,  the  emissions 


unit  must  obtain  a  new  major  NSR 
permit  issued  through  the  applicable 
PSD  program  and  meet  all  the  criteria  in 
paragraph  (t)(3)(iii)  of  this  section.  The 
Clean  Unit  designation  applies 
individually  for  each  pollutant  emitted 
by  the  emissions  uml 

(i)  Permitting  requirement  The 
emissions  unit  must  have  received  a 
major  NSR  permit  within  the  past  10 
years  The  owner  or  operator  must 
maintain  and  be  able  to  provide 
information  that  would  demonstrate 
that  this  permitting  requirement  is  met. 

(ii)  Qualifying  air  pollution  control 
technologies  Air  pollutant  emissions 
from  the  emissions  unit  must  be 
reduced  through  the  use  of  air  pollution 
control  technology  (which  includes 
pollution  prevention  as  defined  under 
paragraph  {b)(38)  of  this  section  or  work 
practices)  that  meets  both  the  following 
requirements  in  paragraphs  (t)(3)(ii)(a) 
and  (b)  of  this  section. 

(a)  The  control  technology  achieves 
the  BACT  or  LAER  level  of  emissions 
reductions  as  determined  through 
issuance  of  a  major  NSR  permit  within 
the  past  10  years.  However,  the 
emissions  unit  is  not  eligible  for  the 
Clean  Unit  designation  if  the  BACT 
determination  resulted  in  no 
requirement  to  reduce  emissions  below 
the  level  of  a  standard,  uncontrolled, 
new  emissions  unit  of  the  same  type. 

(b)  The  owner  or  operator  made  an 
investment  to  install  the  control 
technology.  For  the  purpose  of  this 
determination,  an  investment  includes 
expenses  to  research  the  application  of 
a  pollution  prevention  technique  to  the 
emissions  unit  or  expenses  to  apply  a 
pollution  prevention  technique  to  an 
emissions  unit. 

(iii)  Re-qualifying  for  the  Clean  Unit 
designation.  Tbe  emissions  unit  must 
obtain  a  new  major  NSR  permit  that 
requires  compliance  with  the  current- 
dav  BACT  (or  LAER).  and  the  emissions 
unit  must  meet  the  requirements  in 
paragraphs  (t)(3)(i)  and  (t)(3)(ii)  of  this 
section. 

(4)  Effective  date  of  the  Clean  Unit 
designation.  The  effective  date  of  an 
emissions  unit's  Clean  Unit  designation 
(that  is.  the  date  on  which  the  owner  or 
operator  may  begin  to  use  the  Clean 
Unit  Test  to  determine  whether  a  project 
at  the  emissions  unit  is  a  major 
modification)  is  determined  according 
to  the  applicable  paragraph  (t)(4)(i)  or 
(t)(4)(ii)  of  this  section. 

(i)  Original  Clean  Unit  designation, 
and  emissions  units  that  re-qualify  as 
Clean  Units  by  implementing  a  new 
control  technology'  to  meet  current-day 
BACT.  The  effective  date  is  the  date  the 
emissions  unit's  air  pollution  control 
technology  is  placed  into  service,  or  3 


years  after  me  issuance  date  of  the  ma)or 
NSR  permit,  whichever  is  earlier,  but  no 
sooner  than  the  date  that  provisions  for 
the  Clean  Unit  applicability  test  are 
approved  by  the  Administrator  for 
incorporation  into  the  plan  and  become 
effective  for  the  State  in  which  the  unit 
is  located. 

(ii)  Emissions  Units  that  re-qualify  for 
the  Clean  Unit  designation  using  an 
existing  control  technology.  The 
effective  date  is  the  date  the  new ,  major 
NSR  permit  is  issued. 

(5)  Clean  Unit  expiration.  An 
emissions  unit's  Clean  Unit  designation 
expires  (that  is,  the  date  on  which  the 
owner  or  operator  may  no  longer  use  the 
Clean  Unit  Test  to  determine  whether  a 
project  affecting  the  emissions  unit  is.  or 
is  part  of.  a  major  modification) 
according  to  the  applicable  paragraph 
(t){5){i)  or  (ii)  of  this  section. 

(i)  Original  Clean  Unit  designation, 
and  emissions  units  that  re-qualify  by 
implementing  new  control  technology  to 
meet  current-day  BACT.  For  any 
emissions  unit  that  automatically 
qualifies  as  a  Clean  Unit  under 
paragraphs  (t)(3)(i)  and  (ii)  of  this 
section  or  re-qualifies  by  implementing 
new  control  technology  to  meet  current- 
day  BACT  under  paragraph  (t)(3)(iii)  of 
this  section,  the  Clean  Unit  designation 
expires  10  years  after  the  effective  date, 
or  the  date  the  equipment  went  into 
service,  whichever  is  earlier;  or,  it 
expires  at  any  time  the  owner  or 
operator  fails  to  comply  with  the 
provisions  for  maintaining  the  Clean 
Unit  designation  in  paragraph  (t)(7)  of 
this  section. 

(ii)  Emissions  units  that  re-qualify  for 
the  Clean  Unit  designation  using  an 
existing  control  technology.  For  any 
emissions  unit  that  re-qualifies  as  a 
Clean  Unit  under  paragraph  (t)(3)(iii)  of 
this  section  using  an  existing  control 
technology,  the  Clean  Unit  designation 
expires  10  years  after  the  effective  date; 
or.  it  expires  any  time  the  owner  or 
operator  fails  to  comply  with  the 
provisions  for  maintaining  the  Clean 
Unit  designation  in  paragraph  (t)(7)  of 
this  section. 

(6)  Required  title  V  permit  content  for 
a  Clean  Unit.  After  the  effective  date  of 
the  Clean  Unit  designation,  and  in 
accordance  with  the  provisions  of  the 
applicable  title  V  permit  program  under 
part  70  or  part  71  of  this  chapter,  but  no 
later  than  when  the  title  V  permit  is 
renewed,  the  title  V  permit  for  the  major 
stationary'  source  must  include  the 
following  terms  and  conditions  related 
to  the  Clean  Unit  in  paragraphs  (t)(6}(i) 
through  (vi)  of  this  section. 

(i)  A  statement  indicating  that  the 
emissions  unit  qualifies  as  a  Clean  Unit 
and  identifying  the  pollutant(s)  for 
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which  this  Clean  Unit  designation 
applies. 

(ii)  The  effective  date  of  the  Clean 
Unit  designation.  If  this  date  is  not 
known  when  the  Clean  Unit  designation 
is  initially  recorded  in  the  title  V  permit 
(e.g..  because  the  air  pollution  control 
technology  is  not  yet  in  service),  the 
permit  must  describe  the  event  that  will 
determine  the  effective  date  (e.g.,  the 
date  the  control  technology  is  placed 
into  service).  Once  the  effective  date  is 
determined,  the  owner  or  operator  must 
notify  the  reviewing  authority  of  the 
exact  date.  This  specific  effective  date 
must  be  added  to  the  source's  title  V 
permit  at  the  first  opportunity,  such  as 
a  modification,  revision,  reopening,  or 
renewal  of  the  title  V  permit  for  any 
reason,  whichever  comes  first,  but  in  no 
case  later  than  the  next  renewal. 

(iii)  The  expiration  date  of  the  Clean 
Unit  designation.  If  this  date  is  not 
known  when  the  Clean  Unit  designation 
is  initially  recorded  into  the  title  V 
permit  (e.g..  because  the  air  pollution 
control  technology  is  not  yet  in  service), 
then  the  permit  must  describe  the  event 
that  will  determine  the  expiration  date 
(e.g..  the  date  the  control  technology  is 
placed  into  service).  Once  the  expiration 
date  is  determined,  the  owner  or 
operator  must  notify  the  reviewing 
authority  of  the  exact  date.  The 
expiration  date  must  be  added  to  the 
sources  title  V  permit  at  the  first 
opportunity,  such  as  a  modification, 
revision,  reopening,  or  renewal  of  the 
title  V  permit  for  any  reason,  whichever 
comes  first,  but  in  no  case  later  than  the 
next  renewal. 

(iv)  All  emission  limitations  and  work 
practice  requirements  adopted  in 
conjunction  with  BACT.  and  any 
physical  or  operational  characteristics 
that  formed  the  basis  for  the  BACT 
determination  (e.g.,  possibly  the 
emissions  unit's  capacity  or 
throughput). 

(v)  Monitoring,  recordkeeping,  and 
reporting  requirements  as  necessary  to 
demonstrate  that  the  emissions  unit 
continues  to  meet  the  criteria  for 
maintaining  the  Clean  Unit  designation. 
(See  paragraph  (t)(7)  of  this  section.) 

(vi)  Terms  reflecting  the  owner  or 
operator's  duties  to  maintain  the  Clean 
Unit  designation  and  the  consequences 
of  failing  to  do  so.  as  presented  in 
paragraph  (t)(7)  of  this  section. 

(7)  Maintaining  the  Clean  Unit 
designation  To  maintain  the  Clean  Unit 
designation,  the  owner  or  operator  must 
conform  to  all  the  restrictions  listed  in 
paragraphs  (t)(7)(i)  through  (iii)  of  this 
section.  This  paragraph  (t)(7)  applies 
independently  to  each  pollutant  for 
which  the  emissions  unit  has  the  Clean 
Unit  designation.  That  is.  failing  to 


conform  to  the  restrictions  for  one 
pollutant  affects  the  Clean  Unit 
designation  only  for  that  pollutant. 

(i)  The  Clean  Unit  must  comply  with 
the  emission  limitation(s)  and/or  work 
practice  requirements  adopted  in 
conjunction  with  the  BACT  that  is 
recorded  in  the  major  NSR  permit,  and 
subsequently  reflected  in  the  title  V 
permit.  The  owner  or  operator  may  not 
make  a  physical  change  in  or  change  in 
the  method  of  operation  of  the  Clean 
Unit  that  causes  the  emissions  unit  to 
function  in  a  manner  that  is  inconsistent 
with  the  physical  or  operational 
characteristics  that  formed  the  basis  for 
the  BACT  determination  (e.g.,  possibly 
the  emissions  unit's  capacity  or 
throughput). 

(ii)  The  Clean  Unit  must  comply  with 
any  terms  and  conditions  in  the  title  V 
permit  related  to  the  unit's  Clean  Unit 
designation. 

(iii)  The  Clean  Unit  must  continue  to 
control  emissions  using  the  specific  air 
pollution  control  technology  that  was 
the  basis  for  its  Clean  Unit  designation. 
If  the  emissions  unit  or  control 
technology  is  replaced,  then  the  Clean 
Unit  designation  ends. 

(8)  Netting  at  Clean  Units.  Emissions 
changes  that  occur  at  a  Clean  Unit  must 
not  be  included  in  calculating  a 
significant  net  emissions  increase  (that 
is,  must  not  be  used  in  a  "netting 
analysis"),  unless  such  use  occurs 
before  the  effective  date  of  the  Clean 
Unit  designation,  or  after  the  Clean  Unit 
designation  expires;  or.  unless  the 
emissions  unit  reduces  emissions  below 
the  level  that  qualified  the  unit  as  a 
Clean  Unit.  However,  if  the  Clean  Unit 
reduces  emissions  below  the  level  that 
qualified  the  unit  as  a  Clean  Unit,  then 
the  owner  or  operator  may  generate  a 
credit  for  the  difference  between  the 
level  that  qualified  the  unit  as  a  Clean 
Unit  and  the  new  emission  limitation  if 
such  reductions  are  surplus, 
quantifiable,  and  permanent.  For 
purposes  of  generating  offsets,  the 
reductions  must  also  be  federally 
enforceable.  For  purposes  of 
determining  creditable  net  emissions 
increases  and  decreases,  the  reductions 
must  also  be  enforceable  as  a  practical 
matter. 

(9)  Effect  of  redesignation  on  the 
Clean  Unit  designation  The  Clean  Unit 
designation  of  an  emissions  unit  is  not 
affected  by  redesignation  of  the 
attainment  status  of  the  area  in  which  it 
is  located.  That  is,  if  a  Clean  Unit  is 
located  in  an  attainment  area  and  the 
area  is  redesignated  to  nonattainment. 
its  Clean  Unit  designation  is  not 
affected.  Similarly,  redesignation  from 
nonattainment  to  attainment  does  not 
affect  the  Clean  Unit  designation. 


However,  if  an  existing  Clean  Unit 
designation  expires,  it  must  re-qualify 
under  the  requirements  that  are 
currently  applicable  in  the  area, 
(u)  Clean  Unit  provisions  for 
emissions  units  that  achieve  an 
emission  limitation  comparable  to 
BACT.  The  plan  shall  provide  an  owner 
or  operator  of  a  major  stationary  source 
the  option  of  using  the  Cioan  Unit  Test 
to  determine  whether  emissions 
increases  at  a  Clean  Unit  are  part  of  a 
project  that  is  a  major  modification 
according  to  the  provisions  in 
paragraphs  (u)(l)  through  (11)  of  this 
section. 

(1)  Applicability  The  provisions  of 
this  paragraph  (u)  apply  to  emissions 
units  which  do  not  qualify  as  Clean 
Units  under  paragraph  (t)  of  this  section, 
but  which  are  achieving  a  level  of 
emissions  control  comparable  to  BACT, 
as  determined  by  the  reviewing 
authority  in  accordance  with  this 
paragraph  (u). 

(2)  General  provisions  for  Clean  Units. 
The  provisions  in  paragraphs  (u)(2)(i) 
through  (iv)  of  this  section  apply  to  a 
Clean  Unit. 

(i)  Any  project  for  which  the  owner  or 
operator  begins  actual  construction  after 
-the  effective  date  of  the  Clean  Unit 
designation  (as  determined  in 
accordance  with  paragraph  (u)(5)  of  this 
section)  and  before  the  expiration  date 
(as  determined  in  accordance  with 
paragraph  (u)(6)  of  this  section)  will  be 
considered  to  have  occurred  while  the 
emissions  unit  was  a  Clean  Unit. 

(ii)  If  a  project  at  a  Clean  Unit  does 
not  cause  the  need  for  a  change  in  the 
emission  limitations  or  work  practice 
requirements  in  the  permit  for  the  unit 
that  have  been  determined  (pursuant  to 
paragraph  (u)(4)  of  this  section)  to  be 
comparable  to  BACT.  and  the  project 
would  not  alter  any  physical  or 
operational  characteristics  that  formed 
the  basis  for  determining  that  the 
emissions  unit's  control  technology 
achieves  a  level  of  emissions  control 
comparable  to  BACT  as  specified  in 
paragraph  (u)(8)(iv)  of  this  section,  the 
emissions  unit  remains  a  Clean  Unit. 

(iii)  If  a  project  causes  the  need  for  a 
change  in  the  emission  limitations  or 
work  practice  requirements  in  the 
permit  for  the  unit  that  have  been 
determined  (pursuant  to  paragraph 
(u)(4)  of  this  section)  to  be  comparable 
to  BACT.  or  the  project  would  alter  any 
physical  or  operational  characteristics 
that  formed  the  basis  for  determining 
that  the  emissions  unit's  control 
technology  achieves  a  level  of  emissions 
control  comparable  to  BACT  as 
specified  in  paragraph  (u)(8)(iv)  of  this 
section,  then  the  emissions  unit  loses  its 
designation  as  a  Clean  Unit  upon 
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issuance  of  the  necessan,^  permit 
revisions  (unless  the  unit  re-qualifies  as 
a  Clean  Unit  pursuant  to  paragraph 
(u)(3)(iv)  of  this  section).  If  the  owner  or 
operator  begins  actual  construction  on 
the  project  without  first  applying  to 
revise  the  emissions  unit's  permit,  the 
Clean  Unit  designation  ends 
immediately  prior  to  the  time  when 
actual  construction  begins. 

(iv)  A  project  that  causes  an  emissions 
unit  to  lose  its  designation  as  a  Clean 
Unit  is  subject  to  the  applicability 
requirements  of  paragraphs  (a)(7)(iv){a) 
through  (d)  and  paragraph  (a)(7)(iv)(/)  of 
this  section  as  if  the  emissions  unit  is 
not  a  Clean  Unit. 

(3)  Qualifying  or  re-qualifying  to  use 
the  Clean  I'nit  applicability  tpst.  An 
emissions  unit  qualifies  as  a  Clean  Unit 
when  the  unit  meets  the  criteria  in 
paragraphs  (u){3}(i)  through  (iii)  of  this 
section.  After  the  original  Clean  Unit 
designation  expires  in  accordance  with 
paragraph  (u)(6}  of  this  section  or  is  lost 
pursuant  to  paragraph  (u)(2)(iii)  of  this 
section,  such  emissions  unit  may  re- 
qualifv  as  a  Clean  Unit  under  either 
paragraph  (u)(3)(iv)  of  this  section,  or 
under  the  Clean  Unit  provisions  in 
paragraph  (t)  of  this  section.  To  re- 
qualif\-  as  a  Clean  Unit  under  paragraph 
(u)(3)(iv)  of  this  section,  the  emissions 
unit  must  obtain  a  new  permit  issued 
pursuant  to  the  requirements  in 
paragraphs  (u)(7)  and  (8)  of  this  section 
and  meet  all  the  criteria  in  paragraph 
(u)(3)(iv)  of  this  section.  The  reviewing 
authority  will  make  a  separate  Clean 
Unit  designation  for  each  pollutant 
emitted  by  the  emissions  unit  for  which 
the  emissions  unit  qualifies  as  a  Clean 
Unit. 

(i)  Qualifying  air  pollution  control 
technologies.  Air  pollutant  emissions 
from  the  emissions  unit  must  be 
reduced  through  the  use  of  air  pollution 
control  technology  (which  includes 
pollution  prevention  as  defined  under 
paragraph  (b)(38)  or  work  practices)  that 
meets  both  the  following  requirements 
in  paragraphs  (u)(3)(i)(a)  and  (fa)  of  this 
section. 

(a)  The  owner  or  operator  has 
demonstrated  that  the  emissions  unit's 
control  technology  is  comparable  to 
BACT  according  to  the  requirements  of 
paragraph  (u)(4)  of  this  section. 
However,  the  emissions  unit  is  not 
eligible  for  the  Clean  Unit  designation  if 
its  emissions  are  not  reduced  below  the 
level  of  a  standard,  uncontrolled 
emissions  unit  of  the  same  type  (e.g.,  if 
the  B.ACT  determinations  to  which  it  is 
compared  have  resulted  in  a 
determination  that  no  control  measures 
are  required). 

(b)  The  owner  or  operator  made  an 
investment  to  install  the  control 


technology.  For  the  purpose  of  this 
determination,  an  investment  includes 
expenses  to  research  the  application  of 
a  pollution  prevention  technique  to  the 
emissions  unit  or  to  retool  the  unit  to 
applv  a  pollution  prevention  technique. 

(ii)  Impact  of  emissions  from  the  unit. 
The  reviewing  authority  must  determine 
that  the  allowable  emissions  from  the 
emissions  unit  will  not  cause  or 
contribute  to  a  violation  of  any  national 
ambient  air  quality  standard  or  PSD 
increment,  or  adversely  impact  an  air 
quality  related  value  (such  as  visibility) 
that  has  been  identified  for  a  Federal 
Class  I  area  by  a  Federal  Land  Manager 
and  for  which  information  is  available 
to  the  general  public. 

(iii)  Date  of  installation.  An  emissions 
unit  may  qualif\'  as  a  Clean  Unit  even 
if  the  control  technology,  on  which  the 
Clean  Unit  designation  is  based,  was 
installed  before  the  effective  date  of 
plan  requirements  to  implement  the 
requirements  of  this  paragraph 
(u)(3)(iii).  However,  for  such  emissions 
units,  the  owner  or  operator  must  apply 
for  the  Clean  Unit  designation  within  2 
vears  after  the  plan  requirements 
become  effective  For  technologies 
installed  after  the  plan  requirements 
become  effective,  the  owner  or  operator 
must  apply  for  the  Clean  Unit 
designation  at  the  time  the  control 
technology  is  installed. 

(iv)  Re-qualifying  as  a  Clean  Unit.  The 
emissions  unit  must  obtain  a  new- 
permit  (pursuant  to  requirements  in 
paragraphs  (u)(7)  and  (8)  of  this  section) 
that  demonstrates  that  the  emissions 
unit  s  control  technology  is  achieving  a 
level  of  emission  control  comparable  to 
current-dav  BACT,  and  the  emissions 
unit  must  meet  the  requirements  in 
paragraphs  (u){3)(i)(a)  and  (u)(3)(ii)  of 
this  section. 

(4)  Demonstrating  control 
effectiveness  comparable  to  BACT  The 
owner  or  operator  may  demonstrate  that 
the  emissions  unit's  control  technology 
IS  comparable  to  BACT  for  purposes  of 
paragraph  iu)(3)(i)  of  this  section 
according  to  either  paragraph  (u)(4)(i)  or 
(ii)  of  this  section  Paragraph  (u)(4){iii) 
of  this  section  specifies  the  time  for 
making  this  comparison. 

(i)  Comparison  to  previous  BACT  and 
LAER  determinations.  The 
Administrator  maintains  an  on-line  data 
base  of  previous  determinations  of 
RACT,  BACT.  and  LAER  in  the  RACT/ 
BACT/LAER  Clearinghouse  (RBLC).  The 
emissions  unit's  control  technology  is 
presumed  to  be  comparable  to  BACT  if 
it  achieves  an  emission  limitation  that  is 
equal  to  or  better  than  the  average  of  the 
emission  limitations  achieved  by  all  the 
sources  for  which  a  BACT  or  LAER 
determination  has  been  made  within  the 


preceding  5  years  and  entered  into  me 
RBLC.  and  for  which  it  is  technically 
feasible  to  apply  the  BACT  or  LAER 
control  technology  to  the  emissions 
unit.  The  reviewing  authority  shall  also 
compare  this  presumption  to  any 
additional  BACT  or  LAER 
determinations  of  which  if  is  aware,  and 
shall  consider  any  information  on 
achieved-in-practice  pollution  control 
technologies  provided  during  the  public 
comment  period,  to  determine  whether 
any  presumptive  determination  that  the 
control  technology  is  comparable  to 
BACT  is  correct. 

(ii)  The  substantially-as-effective  test 
The  owrner  or  operator  may  demonstrate 
that  the  emissions  unit's  control 
technology  is  substantially  as  effective 
as  BACT.  in  addition,  any  other  person 
may  present  evidence  related  to  whether 
the  control  technology  is  substantially 
as  effective  as  BACT  during  the  public 
participation  process  required  under 
paragraph  (u)(7)  of  this  section.  The 
reviewing  authority  shall  consider  such 
evidence  on  a  case-by-case  basis  and 
determine  whether  the  emissions  unit's 
air  pollution -control  technology  is 
substantially  as  effective  as  BACT. 

(iii)  Time  of  comparison 

(a)  Emissions  units  with  control 
technologies  that  are  installed  before  the 
effective  date  of  plan  requirements 
implementing  this  paragraph.  The 
owner  or  operator  of  an  emissions  unit 
whose  control  technology  is  installed 
before  the  effective  date  of  plan 
requirements  implementing  this 
paragraph  (u)  may.  at  its  option,  either 
demonstrate  that  the  emission  limitation 
achieved  by  the  emissions  unit's  control 
technology  is  comparable  to  the  BACT 
requirements  that  applied  at  the  time 
the  control  technology  was  installed,  or 
demonstrate  that  the  emission  limitation 
achieved  by  the  emissions  unit's  control 
technology  is  comparable  to  current-day 
BACT  requirements.  The  expiration  date 
of  the  Clean  Unit  designation  will 
depend  on  which  option  the  owner  or 
operator  uses,  as  specified  in  paragraph 
(u)(6)  of  this  section. 

(b)  Emissions  units  with  control 
technologies  that  are  installed  after  the 
effective  date  of  plan  requirements 
implementing  this  paragraph.  The 
owner  or  operator  must  demonstrate 
that  the  emission  limitation  achieved  by 
the  emissions  unit's  control  technology 
is  comparable  to  current-day  BACT 
requirements. 

(5)  Effective  date  of  the  Clean  Unit 
designation.  The  effective  date  of  an 
emissions  unit's  Clean  Unit  designation 
(that  is,  the  date  on  which  the  owner  or 
operator  may  begin  to  use  the  Clean 
Unit  Test  to  determine  whether  a  project 
involving  the  emissions  unit  is  a  major 
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modification)  is  the  date  that  the  permit 
required  by  paragraph  (u)(7)  of  this 
section  is  issued  or  the  date  that  the 
omissions  unit's  air  pollution  control 
technology  is  placed  into  service, 
whichever  is  later. 

(6)  Clean  Unit  expiration.  If  the  owner 
or  operator  demonstrates  that  the 
emission  limitation  achieved  by  the 
emissions  unit's  control  technology  is 
comparable  to  the  BACT  requirements 
that  applied  at  the  time  the  control 
technology  was  installed,  then  the  Clean 
Unit  designation  expires  10  years  from 
the  date  that  the  control  technology  was 
installed.  For  all  other  emissions  units, 
the  Clean  Unit  designation  expires  10 
years  from  the  effective  date  of  the 
Clean  Unit  designation,  as  determined 
according  to  paragraph  (u)(5)  of  this 
section.  In  addition,  for  all  emissions 
units,  the  Clean  Unit  designation 
expires  any  time  the  owner  or  operator 
fails  to  comply  with  the  provisions  for 
maintaining  the  Clean  Unit  designation 
in  paragraph  (u)(9)  of  this  section. 

(7)  Procedures  for  designating 
emissions  units  as  Clean  Units.  The 
reviewing  authority  shall  designate  an 
emissions  unit  a  Clean  Unit  only  by 
issuing  a  permit  through  a  permitting 
program  that  has  been  approved  by  the 
Administrator  and  that  conforms  with 
the  requirements  of  §§51.160  through 
51.164  of  this  chapter,  including 
requirements  for  public  notice  of  the 
proposed  Clean  Unit  designation  and 
opportunity  for  public  comment.  Such 
permit  must  also  meet  the  requirements 
in  paragraph  (u)(8)  of  this  section. 

(8)  Required  permit  content.  The 
permit  required  by  paragraph  (u)(7)  of 
this  section  shall  include  the  terms  and 
conditions  set  forth  in  paragraphs 
(u)(8)(i)  through  (vi).  Such  terms  and 
conditions  shall  be  incorporated  into 
the  major  stationary  source's  title  V 
permit  in  accordance  with  the 
provisions  of  the  applicable  title  V 
permit  program  under  part  70  or  part  71 
of  this  chapter,  but  no  later  than  when 
the  title  V  permit  is  renewed. 

(i)  A  statement  indicating  that  the 
emissions  unit  qualifies  as  a  Clean  Unit 
and  identifying  the  pollutant(s)  for 
which  the  Clean  Unit  designation 
applies. 

(ii)  The  effective  date  of  the  Clean 
Unit  designation.  If  this  date  is  not 
known  when  the  reviewing  authority 
issues  the  permit  (e.g..  because  the  air 
pollution  control  technology  is  not  yet 
in  service),  then  the  permit  must 
describe  the  event  that  will  determine 
the  effective  date  [e.g.,  the  date  the 
control  technology  is  placed  into 
service).  Once  the  effective  date  is- 
kjiown,  then  the  owner  or  operator  must 
notify  the  reviewing  authority  of  the 


exact  date.  This  specific  effective  date 
must  be  added  to  the  source's  title  V 
permit  at  the  first  opportunity,  such  as 
a  modification,  revision,  reopening,  or 
renewal  of  the  title  V  permit  for  any 
reason,  whichever  comes  first,  but  in  no 
case  later  than  the  next  renewal. 

(iii)  The  expiration  date  of  the  Clean 
Unit  designation  If  this  date  is  not 
known  when  the  reviewing  authority 
issues  the  permit  (e.g..  because  the  air 
pollution  control  technology  is  not  yet 
in  service),  then  the  permit  must 
describe  the  event  that  will  determine 
the  expiration  date  (eg,  the  date  the 
control  technology  is  placed  into 
service).  Once  the  expiration  date  is 
known,  then  the  owner  or  operator  must 
notify  the  reviewing  authority  of  the 
exact  date.  The  expiration  date  must  be 
added  to  the  source's  title  V  permit  at 
the  first  opportunity,  such  as  a 
modification,  revision,  reopening,  or 
renewal  of  the  title  V  permit  for  any 
reason,  whichever  comes  first,  but  in  no 
case  later  than  the  next  renewal. 

(iv)  All  emission  limitations  and  work 
practice  requirements  adopted  in 
conjunction  with  emission  limitations 
necessary  to  assure  that  the  control 
technology  continues  to  achieve  an 
emission  limitation  comparable  to 
BACT,  and  any  physical  or  operational 
characteristics  that  formed  the  basis  for 
determining  that  the  emissions  unit's 
control  technology  achieves  a  level  of 
emissions  control  comparable  to  BACT 
(e.g.,  possibly  the  emissions  unit's 
capacity  or  throughput). 

(v)  Monitoring,  recordkeeping,  and 
reporting  requirements  as  necessary  to 
demonstrate  that  the  emissions  unit 
continues  to  meet  the  criteria  for 
maintaining  its  Clean  Unit  designation. 
(See  paragraph  (u)(9)  of  this  section.) 

(vij  Terms  reflecting  the  owner  or 
operator's  duties  to  maintain  the  Clean 
Unit  designation  and  the  consequences 
of  failing  to  do  so,  as  presented  in 
paragraph  (u)(9)  of  this  SQCtion. 

(9)  Maintaining  the  Clean  Unit 
designation.  To  maintain  the  Clean  Unit 
designation,  the  owner  or  operator  must 
conform  to  all  the  restrictions  listed  in 
paragraphs  (u)(9)(i)  through  (v)  of  this 
section.  This  paragraph  (u)(9)  applies 
independently  to  each  pollutant  for 
which  the  reviewing  authority  has 
designated  the  emissions  unit  a  Clean 
Unit.  Thatis,  failing  to  conform  to  the 
restrictions  for  one  pollutant  affects  the 
Clean  Unit  designation  only  for  that 
pollutant. 

(i)  The  Clean  Unit  must  comply  with 
the  emission  limitation(s)  and/ or  work 
practice  requirements  adopted  to  ensure 
that  the  control  technology  continues  to 
achieve  emission  control  comparable  to 
BACT 


(ii)  The  owner  or  operator  may  not 
make  a  physical  change  in  or  change  in 
the  method  of  operation  of  the  Clean 
Unit  that  causes  the  emissions  unit  to 
function  in  a  manner  that  is  inconsistent 
with  the  physical  or  operational 
characteristics  that  formed  the  basis  for 
the  determination  that  the  control 
technology  is  achieving  a  level  of 
emission  control  that  is  comparable  to 
BACT  (e.g.,  possibly  the  emissions 
unit's  capacity  or  throughput). 

(iii)  [Reserved) 

(iv)  The  Clean  Unit  must  comply  with 
any  terms  and  conditions  in  the  title  V 
permit  related  to  the  unit's  Clean  Unit 
designation. 

(v)  The  Clean  Unit  must  continue  to 
control  emissions  using  the  specific  air 
pollution  control  technology  that  was 
the  basis  for  its  Clean  Unit  designation. 
If  the  emissions  unit  or  control 
technology  is  replaced,  then  the  Clean 
Unit  designation  ends. 

(10)  Netting  at  Clean  Units.  Emissions 
changes  that  occur  at  a  Clean  Unit  must 
not  be  included  in  calculating  a 
significant  net  emissions  increase  (that 
is.  must  not  be  used  in  a  "netting 
analysis")  unless  such  use  occurs  before 
the  effective  date  of  plan  requirements 
adopted  to  implement  this  paragraph  (u) 
or  after  the  Clean  Unit  designation 
expires;  or,  unless  the  emissions  unit 
reduces  emissions  below  the  level  that 
qualified  the  unit  as  a  Clean  Unit. 
However,  if  the  Clean  Unit  reduces 
emissions  below  the  level  that  qualified 
the  unit  as  a  Clean  Unit,  fhen  the  owner 
or  operator  may  generate  a  credit  for  the 
difference  between  the  level  that 
qualified  the  unit  as  a  Clean  Unit  and 
the  emissions  unit's  new  emission 
limitation  if  such  reductions  are 
surplus,  quantifiable,  and  permanent. 
For  purposes  of  generating  offsets,  the 
reductions  must  also  be  federally 
enforceable.  For  purposes  of 
determining  creditable  net  emissions 
increases  and  decreases,  the  reductions 
must  also  be  enforceable  as  a  practical 
matter. 

(11)  Effect  of  redesignation  on  the 
Clean  Unit  designation.  The  Clean  Unit 
designation  of  an  emissions  unit  is  not 
affected  by  redesignation  of  the 
attainment  designation  of  the  area  in 
which  it  is  located.  That  is,  if  a  Clean 
Unit  is  located  in  an  attainment  area 
and  the  area  is  redesignated  to 
nonattainment,  its  Clean  Unit 
designation  is  not  affected.  Similarly, 
redesignation  from  nonattainment  to 
attainment  does  not  affect  the  Clean 
Unit  designation.  However,  if  a  Clean 
Unit's  designation  expires  or  is  lost 
pursuant  to  paragraphs  (t)(2)(iii)  and 
(u)(2)(iii)  of  this  section,  it  must  re- 
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qudlifv  under  the  requirements  that  are 
currently  applicable. 

(v)  PCP  exclusion  procedural 
requirements  Each  plan  shall  include 
provisions  for  PC^Ps  equivalent  to  those 
contained  in  paragraphs  (v)(l)  through 
(6)  of  this  section. 

(1)  Before  an  owner  or  operator  begins 
actual  con.struction  of  a  PCP,  the  owner 
or  operator  must  either  submit  a  notice 
to  the  reviewing  authority  if  the  project 
is  listed  in  paragraphs  (b)(.31)fi)  through 
(vi)  of  this  section,  or  if  the  project  is 
not  listed  in  paragraphs  (b)(31  ){i) 
through  (vi)  of  this  section,  then  the 
owner  or  operator  must  submit  a  permit 
application  and  obtain  approval  to  use 
the  PCP  exclusion  from  the  reviewing 
authority  consistent  with  the 
requirements  in  paragraph  iv){5)  of  this 
section  Regardless  of  whether  the 
owner  or  operator  submits  a  notice  or  a 
permit  application,  the  project  must 
meet  the  requirements  in  paragraph 
(v)(2)  of  this  section,  and  the  notice  or 
permit  applu  atioii  must  contain  the 
information  required  in  paragraph  (v)(3) 
of  this  section. 

(2)  Any  project  that  relies  on  the  PCP 
exclusion  must  meet  the  requirements 
in  paragraphs  (v)(2)(i)  and  (ii)  of  this 
section. 

(i)  Environmentallv  beneficial 
analysis.  The  environmental  benefit 
from  the  emission  reductions  of 
pollutants  regulated  under  the  Act  must 
outweigh  the  environmental  detriment 
of  emissions  increases  in  pollutants 
regulated  under  the  Act  A  statement 
that  a  technology  from  paragraphs 
(b)(31)(i)  through  (vi)  of  this  section  is 
being  used  shall  be  presumed  to  satisfy' 
this  requirement 

111)  Air  quality  analysis.  The 
emissions  increases  from  the  project 
will  not  cause  or  contribute  to  a 
\'iolation  of  any  national  ambient  air 
qualitv  standard  or  PSD  increment,  or 
adversely  impact  an  air  qualit\'  related 
value  (such  as  visibility)  that  has  been 
identified  for  a  Federal  Class  1  area  by 
a  Federal  Land  N4anager  and  for  which 
information  is  available  to  the  general 
public. 

(3)  Content  of  notice  or  permit 
application.  In  the  notice  or  permit 
application  sent  to  the  reviewing 
authority,  the  owner  or  operator  must 
include,  at  a  minimum,  the  information 
listed  in  paragraphs  (v)(3)(i)  through  (v) 
of  this  section. 

(i)  A  description  of  the  project. 

(ii)  The  potential  emissions  increases 
and  decreases  of  any  pollutant  regulated 
under  the  Act  and  the  projected 
emissions  increases  and  decreases  using 
the  methodology  in  paragraph  (a)(7)(vi) 
of  this  section,  that  will  result  from  the 
project,  and  a  copy  of  the 


environmentally  beneficial  analysis 
required  by  paragraph  (v)(2)(i)  of  this 
section. 

(iii)  A  description  of  monitoring  and 
recordkeeping,  and  all  other  methods,  to 
be  used  on  an  ongoing  basis  to 
demonstrate  that  the  project  is 
environmentally  beneficial.  Methods 
should  be  sufficient  to  meet  the 
requirements  in  part  70  and  part  71. 

(iv)  A  certification  that  the  project 
will  be  designed  and  operated  in  a 
manner  that  is  consistent  with  proper 
industn.  and  engineering  practices,  in  a 
manner  that  is  consistent  with  the 
environmentally  beneficial  analysis  and 
ajr  quality  analysis  required  by 
paragraphs  {v)(2)(i)  and  (ii)  of  this 
section,  with  information  submitted  in 
the  notice  or  permit  application,  and  in 
such  a  way  as  to  minimize,  within  the 
physical  configuration  and  operational 
standards  usually  associated  with  the 
emissions  control  device  or  strategy, 
emissions  of  collateral  pollutants. 

(v)  Demonstration  that  the  PCP  will 
not  have  an  adverse  air  quality  impact 
(e.g.,  modeling,  screening  level 
modeling  results,  or  a  statement  that  the 
collateral  emissions  increase  is  included 
within  the  parameters  used  in  the  most 
recent  modeling  exercise)  as  required  by 
paragraph  {v)(2)(ii)  of  this  section.  An 
air  quality  impact  analysis  is  not 
required  for  any  pollutant  that  will  not 
experience  a  significant  emissions 
increase  as  a  result  of  the  project. 

(4)  Notice  process  for  listed  projects. 
For  projects  listed  in  paragraphs 
(b){31)(i)  thirough  (vi)  of  this  section,  the 
owner  or  operator  may  begin  actual 
construction  of  the  project  immediately 
after  notice  is  sent  to  the  reviewing 
authority  (unless  otherwise  prohibited 
under  requirements  nf  the  applicable 
plan)  The  owner  or  operator  shall 
respond  to  any  requests  by  its  reviewing 
authority  for  additional  information  that 
the  reviewing  authority  determines  is 
necessary  to  evaluate  the  suitability  of 
the  project  for  the  PCP  exclusion. 

(5)  Permit  process  for  unlisted 
profects  Before  an  owner  or  operator 
may  begin  actual  construction  of  a  PCP 
project  that  is  not  listed  in  paragraphs 
(b)(31)(i)  through  (vi)  of  this  section,  the 
project  must  be  approved  by  the 
reviewing  authority  and  recorded  in  a 
plan-approved  permit  or  title  V  permit 
using  procedures  that  are  consistent 
with  §§  51,160  and  51.161  of  this 
chapter.  This  includes  the  requirement 

»ihat  the  reviewing  authority  provide  the 
public  with  notice  of  the  proposed 
approval,  with  access  to  the 
environmentally  beneficial  analysis  and 
the  air  quality  analysis,  and  provide  at 
least  a  30-day  period  for  the  public  and 
the  Administrator  to  submit  comments. 


The  reviewing  authority  must  address 
all  material  comments  received  by  the 
end  of  the  comment  period  before  taking 
final  action  on  the  permit. 

(6)  Operational  requirements.  Upon 
installation  of  the  PCP,  the  owner  or 
operator  must  comply  with  the 
requirements  of  paragraphs  (v)(6)(i) 
through  (iv)  of  this  section. 

(i)  General  dutyr  The  owner  or 
operator  must  operate  the  PCP 
consistent  with  proper  industry  and 
engineering  practices,  in  a  manner  that 
is  consistent  with  the  environmentally 
beneficial  analysis  and  air  quality 
analysis  required  by  paragraphs  (v](2)(i) 
and  (ii)  of  this  section,  with  information 
submitted  in  the  notice  or  permit 
application  required  by  paragraph  (v)(3), 
and  in  such  a  way  as  to  minimize, 
within  the  physical  configuration  and 
operational  standards  usually  associated 
with  the  emissions  control  device  or 
strategy,  emissions  of  collateral 
pollutants. 

(ii)  Recordkeeping.  The  owner  or 
operator  must  maintain  copies  on  site  of 
the  envirorunentally  beneficial  analysis, 
the  air  quality  impacts  analysis,  and 
monitoring  and  other  emission  records 
to  prove  that  the  PCP  operated 
consistent  with  the  general  duty 
requirements  in  paragraph  (v)(6)(i)  of 
this  section. 

(iii)  Permit  requirements  The  owner 
or  operator  must  comply  with  any 
provisions  in  the  plan-approved  permit 
or  title  V  permit  related  to  use  and 
approval  of  the  PCP  exclusion, 

(iv)  Generation  of  Emission  Reduction 
Credits.  Emission  reductions  created  by 
a  PCP  shall  not  be  included  in 
calculating  a  significant  net  emissions 
increase  unless  the  emissions  unit 
further  reduces  emissions  after 
qualifying  for  the  PCP  exclusion  (e.g., 
taking  an  operational  restriction  on  the 
hours  of  operation.)  The  owner  or 
operator  may  generate  a  credit  for  the 
difference  between  the  level  of 
reduction  which  was  used  to  qualify  for 
the  PCP  exclusion  and  the  new  emission 
limitation  if  such  reductions  are 
surplus,  quantifiable,  and  permanent. 
For  purposes  of  generating  offsets,  the 
reductions  must  also  be  federally 
enforceable.  For  purposes  of 
determining  creditable  net  emissions 
increases  and  decreases,  the  reductions 
must  also  be  enforceable  as  a  practical 
matter. 

(w)  Actuals  PALs  The  plan  shall 
provide  for  PALs  according  to  the 
provisions  in  paragraphs  (w)(l)' through 
(15)  of  this  section 

(1)  Applicability. 

(i)  The  reviewing  authority  may 
approve  the  use  of  an  actuals  PAL  for 
any  existing  major  stationary  source  if 
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the  PA  1  loquirements  in 

paragraphs  (w)(l)  through  (15)  of  this 
section.  The  term  "PAL"  shall  mean 
"actuals  PAL"  throughout  paragraph  (w) 
of  this  section. 

(ii)  Any  physical  change  in  or  change 
in  the  method  of  operation  of  a  major 
stationary  source  that  maintains  its  total 
source-wide  omissions  below  the  PAL 
level,  meets  the  requirements  in 
paragraphs  {w){l)  through  (15)  of  this 
section,  and  complies  with  the  PAL 
permit: 

(a)  Is  not  a  major  modification  for  the 
PAL  pollutant; 

(b)  Does  not  have  to  be  approved 
through  the  plan's  major  NSR  program; 
and 

(c)  Is  not  subject  to  the  provisions  in 
paragraph  (r)(2)  of  this  section 
(restrictions  on  relaxing  enforceable 
emission  limitations  that  the  major 
stationary  source  used  to  avoid 
applicability  of  the  major  NSR  program). 

(iii)  Except  as  provided  under 
paragraph  (w)(l)(ii)(c)  of  this  section,  a 
major  stationary  source  shall  continue 
to  comply  with  all  applicable  Federal  or 
State  requirements,  emission 
limitations,  and  work  practice 
requirements  that  were  established  prior 
to  the  effective  date  of  the  PAL. 

(2)  Definitions.  The  plan  shall  use  the 
definitions  in  paragraphs  (w)(2)(i) 
through  (xi)  of  this  section  for  the 
purpose  of  developing  and 
implementing  regulations  that  authorize 
the  use  of  actuals  PALs  consistent  with 
paragraphs  (w)(l)  through  (15)  of  this 
section.  When  a  term  is  not  defined  in 
these  paragraphs,  it  shall  have  the 
meaning  given  in  paragraph  (b)  of  this 
section  or  in  the  Act. 

(i)  Actuals  PAL  for  a  major  stationary 
source  means  a  PAL  based  on  the 
baseline  actual  emissions  (as  defined  in 
paragraph  (b)(47)  of  this  section)  of  all 
emissions  units  (as  defined  in  paragraph 
(b)(7)  of  this  section)  at  the  source,  that 
emit  or  have  the  potential  to  emit  the 
PAL  pollutant. 

(ii)  Allowable  emissions  means 
"allowable  emissions"  as  defined  in 
paragraph  (b)(16)  of  this  section,  except 
as  this  definition  is  modified  according 
to  paragraphs  (w)(2)(ii)(a)  and  (b)  of  this 
section. 

(a)  The  allowable  emissions  for  any 
emis^ons  unit  shall  be  calculated 
considering  any  emission  limitations 
that  are  enforceable  as  a  practical  matter 
on  the  emissions  unit's  potential  to 
emit. 

(b)  An  emissions  unit's  potential  to 
emit  shall  bo  determined  using  the 
definition  in  paragraph  (b)(4)  of  this 
section,  except  that  the  words  "or 
enforceable  as  a  practical  matter" 


should  be  added  after  "federally 
enforceable." 

(iii)  Small  emissions  unit  means  an 
emissions  unit  that  emits  or  has  the 
potential  to  emit  the  PAL  pollutant  in 
an  amount  less  than  the  significant  level 
for  that  PAL  pollutant,  as  defined  in 
paragraph  (b)(23)  of  this  section  or  in 
the  Act,  whichever  is  lower. 

(iv)  Major  emissions  unit  means: 

(a)  Any  emissions  unit  that  emits  or 
has  the  potential  to  emit  100  tons  per 
year  or  more  of  the  PAL  pollutant  in  an 
attainment  area:  or 

(b)  Any  emissions  unit  that  emits  or 
has  the  potential  to  emit  the  PAL 
pollutant  in  an  amount  that  is  equal  to 
or  greater  than  the  major  source 
threshold  for  the  PAL  pollutant  as 
defined  by  the  Act  for  nonattainment 
areas.  For  example,  in  accordance  with 
the  definition  of  major  stationary  source 
in  section  182(c)  of  the  Act,  an      ^ 
emissions  unit  would  be  a  major 
emissions  unit  for  VOC  if  the  emissions 
unit  is  located  in  a  serious  ozone 
nonattainment  area  and  it  emits  or  has 
the  potential  to  emit  50  or  more  tons  of 
VOC  per  year. 

(v)  Plantwide  applicability  limitation 
(PAL)  means  an  emission  limitation 
expressed  in  tons  per  year,  for  a 
pollutant  at  a  major  stationary  source, 
that  is  enforceable  as  a  practical  matter 
and  established  source-wide  in 
accordance  with  paragraphs  {w)(l) 
through  (15)  of  this  section. 

(vi)  PAL  effective  date  generally 
means  the  date  of  issuance  of  the  PAL 
permit  However,  the  PAL  effective  date 
for  an  increased  PAL  is  the  date  any 
emissions  unit  that  is  part  of  the  PAL 
major  modification  becomes  operational 
and  begins  to  emit  the  PAL  pollutant. 

(vii)  PAL  effective  period  means  the 
period  beginning  with  the  PAL  effective 
date  and  ending  10  years  later. 

(viii)  PAL  major  modification  means, 
notwithstanding  paragraphs  (b)(2)  and 
(b)(3)  of  this  set.tion  (the  definitions  for 
major  modification  and  net  emissions 
increase),  any  physical  change  in  or 
change  in  the  method  of  operation  of  the 
PAL  source  that  causes  it  to  emit  the 
PAL  pollutant  at  a  level  equal  to  or 
greater  than  the  PAL. 

(ix)  PAL  permit  means  the  major  NSR 
permit,  the  minor  NSR  permit,  or  the 
State  operating  permit  under  a  program 
that  is  approved  into  the  plan,  or  the 
title  V  permit  issued  by  the  reviewing 
authority  that  establishes  a  PAL  for  a 
major  stationary  source.  ^ 

(x)  PAL  pollutant  means  the  pollutant 
for  which  a  PAL  is  established  at  a 
major  stationary  source. 

(xi)  Significant  emissions  unit  means 
an  emissions  unit  that  emits  or  has  the 
potential  to  emit  a  PAL  pollutant  in  an 


amount  that  is  equal  to  or  greater  than 
the  significant  level  (as  defined  in 
paragraph  (b)(23)  of  this  section  or  in 
the  Act.  whichever  is  lower)  for  that 
PAL  pollutant,  but  less  than  the  amount 
that  would  qualify  the  unit  as  a  major 
emissions  unit  as  defined  in  paragraph 
(w)(2)(iv)  of  this  section. 

(3)  Permit  application  requirements. 
As  pcirt  of  a  permit  application 
requesting  a  PAL.  the  owner  or  operator 
of  a  major  stationary  source  shall  submit 
the  following  information  in  paragraphs 
(w)(3)(i)  through  (iii)  of  this  section  to 
the  reviewing  authority  for  approval. 

(i)  A  list  ofall  emissions  units  at  the 
source  designated  as  small,  significant 
or  major  based  on  their  potential  to 
emit.  In  addition,  the  owner  or  operator 
of  the  source  shall  indicate  which,  if 
any.  Federal  or  State  applicable 
requirements,  emission  limitations,  or 
work  practices  apply  to  each  unit. 

(ii)  Calculations  of  the  baseline  actual 
emissions  (with  ^^itf"  '"♦i-n 
documentation).  ba-Mlia-.  attual 
emissions  are  to  include  emissions 
associated  not  only  with  operation  of 
the  unit,  but  also  emissions  associated 
with  startup,  shutdown,  and 
malfunction. 

(iii)  The  calculation  procedures  that 
the  major  stationary  source  owner  or 
operator  proposes  to  use  to  convert  the 
monitoring  system  data  to  monthly 
emissions  and  annual  emissions  based 
on  a  12-month  rolling  total  for  each 
month  as  required  by  paragraph 
(w)(13)(i)  of  this  section. 

(4)  General  requirements  for 
establishing  PALs. 

(i)  The  plan  allows  the  reviewing 
authority  to  establish  a  PAL  at  a  major 
stationary  source,  provided  that  at  a 
minimum,  the  requirements  in 
paragraphs  (w)(4)(i)(a)  through  (g)  of 
this  section  are  met. 

(a)  The  PAL  shall  impose  an  annual 
emission  limitation  in  tons  per  year, 
that  is  enforceable  as  a  practical  matter, 
for  the  entire  major  stationary  source. 
For  each  month  during  the  PAL 
effective  period  after  the  first  12  months 
of  establishing  a  PAL.  the  major 
stationary  source  owner  or  operator 
shall  show  that  the  sum  of  the  monthly 
emissions  from  each  emissions  unit 
under  the  PAL  for  the  previous  12 
consecutive  months  is  less  than  the  PAL 
(a  12-month  average,  rolled  monthly). 
For  each  month  during  the  first  11 
months  from  the  PAL  effective  date,  the 
major  stationary  source  owner  or 
operator  shall  show  that  the  sum  of  the 
preceding  monthly  emissions  from  the 
PAL  effective  date  for  each  emissions 
unit  under  the  PAL  is  less  than  the  PAL. 

(fa)  The  PAL  shall  be  established  in  a 
PAL  permit  that  meets  the  public 
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participation  requirements  in  paragraph 
(w)(5)  of  this  section. 

(c)  The  PAL  permit  shall  contain  all 
the  requirements  of  paragraph  (w)(7)  of 
this  soction. 

id)  The  PAL  shall  include  fugitive 
emissions,  to  the  extent  quantifiable, 
from  all  emissions  units  that  emit  or 
have  the  potential  to  emit  the  PAL 
pollutant  at  the  major  stationary  source 

(e)  Each  PAL  shall  regulate  emissions 
of  only  one  pollutant 

(f)  Each  PAL  shall  have  a  PAL 
effecti\e  period  of  10  vears 

(g)  The  owner  or  operator  of  the  major 
stationar}'  source  with  a  PAL  shall 
complv  with  the  monitoring, 
recordkeeping,  and  reporting 
requirements  provided  in  paragraphs 
(w)(12J  through  (14)  of  this  section  for 
each  emissions  unit  under  the  PAL 
through  the  PAL  effective  period. 

(ii)  At  no  time  (during  or  after  the 
PAL  effective  period)  are  emissions 
reductions  of  a  PAL  pollutant  that  occur 
during  the  PAL  effective  period 
creditable  as  decreases  for  purposes  of 
offsets  under  §51. 165(a)(3)(ii)  of  this 
chapter  unless  the  level  of  the  PAL  is 
reduced  by  the  amount  of  such 
emissions  reductions  and  such 
reductions  would  be  creditable  in  the 
absence  of  the  PAL. 

(5)  Public  participation  requirements 
for  PALs.  PALs  for  existing  major 
stationary'  sources  shall  be  established, 
renewed,  or  increased,  through  a 
procedure  that  is  consistent  with 

§§  51.160  and  51.161  of  this  chapter. 
'This  includes  the  requirement  that  the 
reviewing  authority  provide  the  public 
with  notice  of  the  proposed  approval  of 
a  PAL  permit  and  at  least  a  30-day 
period  for  submittal  of  public  comment. 
The  reviewing  authority  must  address 
all  material  comments  before  taking 
final  action  on  the  permit 

(6)  Setting  the  10-year  actual  PAL 
level.  The  plan  shall  provide  that  the 
actuals  PAL  level  for  a  major  stationary 
source  shall  be  established  as  the  sum 
of  the  baseline  actual  emissions  (as 
defined  in  paragraph  (b)(47)  of  this 
section)  of  the  PAL  pollutant  for  each 
emissions  unit  at  the  source;  plus  an 
amount  equal  to  the  applicable 
significant  level  for  the  PAL  pollutant 
under  paragraph  {b)(23)  of  this  section 
or  under  the  Act.  whichever  is  lower. 
When  establishing  the  actuals  PAL 
level,  for  a  PAL  pollutant,  only  one 
consecutive  24-month  period  must  be 
used  to  determine  the  baseline  actual 
emissions  for  all  existing  emissions 
units.  However,  a  different  consecutive 
24-month  period  may  be  used  for  each 
different  PAL  pollutant.  Emissions 
associated  with  units  that  were 
permanently  shutdown  after  this  24- 


month  period  must  be  subtracted  from 
the  PAL  level  Emissions  from  units  on 
which  actual  construction  began  after 
the  24-month  period  must  be  added  to 
the  PAL  level  m  an  amount  equal  to  the 
potential  to  emit  of  the  units  The 
reviewing  authority  shall  specify  a 
reduced  P.'\L  levei(s)  (in  tons/yr)  in  the 
PAL  permit  to  become  effective  on  the 
future  compliance  date(s)  of  any 
applicable  Federal  or  .State  regulatory 
requirements i  that  the  reviewing 
authority  is  aware  of  prior  to  issuance 
of  the  PAL  permit.  For  instance,  if  the 
source  owner  or  operator  will  be 
required  to  reduce  emissions  from 
industrial  boilers  in  half  from  baseline 
emissions  of  60  ppm  NOy  to  a  new  rule 
limit  of  30  ppm.  then  the  permit  shall 
contain  a  future  effective  PAL  level  that 
is  equal  to  the  current  PAL  level 
reduced  by  half  of  the  original  baseline 
emissions  of  such  unit(s). 

(7)  Contents  of  the  PAL  permit.  The 
[Ian  shall  require  that  the  PAL  permit 
mntain,  at  a  minimum,  the  information 
in  paragraphs  (w)(7)(i)  through  (x)  of 
this  section. 

(i)  The  PAL  pollutant  and  the 
applicable  source-wide  emission 
limitation  in  tons  per  year, 

(ii)  The  PAL  permit  effective  date  and 
the  expiration  date  of  the  PAL  (PAL 
effective  period). 

(iii)  Specification  in  the  PAL  permit 
that  if  a  major  stationary  source  owner 
or  operator  applies  to  renew  a  PAL  in 
accordance  with  paragraph  {w)(10)  of 
this  section  before  the  end  of  the  PAL 
effective  period,  then  the  PAL  shall  not 
expire  at  the  end  of  the  PAL  effective 
period.  It  shall  remain  in  effect  until  a 
revised  PAL  permit  is  issued  by  the 
reviewing  authority. 

(iv)  A  requirement  that  emission 
calculations  for  compliance  purposes 
include  emissions  from  startups, 
shutdowns  and  malfunctions, 

(v)  A  requirement  that,  once  the  PAL 
expires,  the  major  stationary  source  is 
subject  to  the  requirements  of  paragraph 
(w)(9)  of  this  section. 

(vi)  The  calculation  procedures  that 
the  major  stationary  source  owner  or 
operator  shall  use  to  convert  the 
monitoring  system  data  to  monthly 
emissions  and  annual  emissions  based 
on  a  12-month  rolling  total  for  each 
month  as  required  by  paragraph  (w)(3)(i) 
of  this  section 

(vii)  A  requirement  that  the  major 
stationary  source  owner  or  operator 
monitor  all  emissions  units  in 
accordance  with  the  provisions  under 
paragraph  {w)(13)  of  this  section. 

(viii)  A  requirement  to  retain  the 
records  required  under  paragraph 
(w)(13)  of  this  section  on  site.  Such 


records  may  be  retained  in  an  electronic 
format. 

(ix)  A  requirement  to  submit  the 
reports  required  under  paragraph 
(w)(14)  of  this  section  by  the  required 
deadlines. 

(x)  Any  other  requirements  that  the 
reviewing  authority  deems  necessaty  to 
implement  and  enforce  the  PAL. 

(8)  PAL  effective  period  and 
reopening  of  the  PAL  permit.  The  plan 
shall  require  the  information  in 
paragraphs  (w)(8)(i)  and  (ii)  of  this 
section. 

(i)  PAL  effective  period.  The 
reviewing  authority  shall  specify  a  PAL 
effective  period  of  10  years, 

(ii)  Reopening  of  the  PAL  permit. 

(a)  During  the  PAL  effective  period, 
the  plan  shall  require  the  reviewing 
authority  to  reopen  the  PAL  permit  to: 

( 1 )  Correct  typographical/calculation 
errors  made  in  setting  the  PAL  or  reflect 
a  more  accurate  determination  of 
emissions  used  to  establish  the  PAL; 

[2]  Reduce  the  PAL  if  the  owner  or 
operator  of  the  major  stationary  source 
creates  creditable  emissions  reductions 
for  use  as  offsets  under  §  51.165(a)(3)(ii) 
of  this  chapter;  and 

[3]  Revise  the  PAL  to  reflect  an 
increase  in  the  PAL  as  provided  under 
paragraph  (w){ll)  of  this  section. 

(fa)  The  plan  shall  provide  the 
reviewing  authority  discretion  to  reopen 
the  PAL  permit  for  the  following: 

(1)  Reduce  the  PAL  to  reflect  newly 
applicable  Federal  requirements  (for 
example,  NSPS)  with  compliance  dates 
after  the  PAL  effective  date; 

(2)  Reduce  the  PAL  consistent  with 
any  other  requirement,  that  is 
enforceable  as  a  practical  matter,  and 
that  the  State  may  impose  on  the  major 
stationary  source  under  the  plan;  and 

(J)  Reduce  the  PAL  if  the  reviewing 
authority  determines  that  a  reduction  is 
necessary  to  avoid  causing  or 
contributing  to  a  NAAQS  or  PSD 
increment  violation,  or  to  an  adverse 
impact  on  an  AQRV  that  has  been 
identified  for  a  Federal  Class  I  area  by 
a  Federal  Land  Manager  and  for  which 
information  is  available  to  the  general 
public.  ^ 

(c)  Except  for  the  permit  reopening  in 
paragraph  (w)(8)(ii)(a)(I)  of  this  section 
for  the  correction  of  typographical/ 
calculation  errors  that  do  not  increase 
the  PAL  level,  all  reopenings  shall  be 
carried  out  in  accordance  with  the 
public  participation  requirements  of 
paragraph  (w)(5)  of  this  section. 

(9)  Expiration  of  a  PAL.  Any  PAL  that 
is  not  renewed  in  accordance  with  the 
procedures  in  paragraph  (w)(10)  of  this 
section  shall  expire  at  the  end  of  the 
PAL  effective  period,  and  the 
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requirements  in  paragraphs  (w)(9)(i) 
through  (v)  of  this  section  shall  apply. 

(i)  Each  emissions  unit  (or  each  group 
of  emissions  units)  that  existed  under 
the  PAL  shall  comply  with  an  allowable 
emission  limitation  under  a  revised 
permit  established  according  to  the 
procedures  in  paragraphs  (w)(9){i)(a) 
and  [b]  of  this  section. 

[a]  Within  the  time  frame  specified  for 
PAL  renewals  in  paragraph  (w){10)(ii)  of 
this  section,  the  major  stationary  source 
shall  submit  a  proposed  allowable 
emission  limitation  for  each  emissions 
unit  (or  each  group  of  emissions  units, 

if  such  a  distribution  is  more 
appropriate  as  decided  by  the  reviewing 
authority)  by  distributing  the  PAL 
allowable  emissions  for  the  major 
stationary  source  among  each  of  the 
emissions  units  that  existed  under  the 
PAL.  If  the  PAL  had  not  yet  been 
adjusted  for  an  applicable  requirement 
that  became  effective  during  the  PAL 
effective  period,  as  required  under 
paragraph  (w)(10)(v)  of  this  section, 
such  distribution  shall  be  made  as  if  the 
PAL  had  been  adjusted. 

[b]  The  reviewing  authority  shall 
decide  whether  and  how  the  PAL 
allowable  emissions  will  be  distributed 
and  issue  a  revised  permit  incorporating 
allowable  limits  for  each  emissions  unit, 
or  each  group  of  emissions  units,  as  the 
reviewing  authority  determines  is 
appropriate. 

lii)  Each  emissions  unit(s}  shall 
comply  with  the  allowable  emission 
limitation  on  a  12-month  rolling  basis. 
The  reviewing  authority  may  approve 
the  use  of  monitoring  systems  (source 
testing, emission  factors,  etc.)  other  than 
CEMS,  GERMS,  PEMS  or  CPMS  to 
demonstrate  compliance  with  the 
allowable  emission  limitation. 

(iii)  Until  the  reviewing  authority 
issues  the  revised  permit  incorporating 
allowable  limits  for  each  emissions  unit, 
or  each  group  of  emissions  units,  as 
required  under  paragraph  (w)(9)(i)(h)  of 
this  section,  the  source  shall  continue  to 
comply  with  a  source-wide,  multi-unit 
emissions  cap  equivalent  to  the  level  of 
the  PAL  emission  limitation. 

(iv)  Any  physical  change  or  change  in 
the  method  of  operation  at  the  major 
stationary  source  will  be  subje<:t  to 
major  NSR  rtHjuirements  if  such  change 
metits  the  definition  of  major 
modification  in  paragraph  (b)(2)  of  this 
section. 

(v)  The  major  stationary  source  owner 
or  operator  shall  continue  to  comply 
with  any  State  or  Federal  applicable 
requirements  (BACTT.  RACTT.  NSPS.  etc.) 
that  may  have  applied  either  during  the 
PAL  effective  period  r)r  prior  to  the  PAL 
effective  period  except  for  those 
emission  limitations  that  had  been 


established  pursuant  to  paragraph  (r)(2) 
of  this  section,  but  were  eliminated  by 
the  PAL  in  accordance  with  the 
provisions  in  paragraph  (w)(l)(ii)(c)  of 
this  section. 

(10)  Renewal  of  a  PAL. 

(i)  The  reviewing  authority  shall 
follow  the  procedures  specified  in 
paragraph  (w)(5)  of  this  section  in 
approving  any  request  to  renew  a  PAL 
for  a  major  stationary  source,  and  shall 
provide  both  the  proposed  PAL  level 
and  a  written  rationale  for  the  proposed 
PAL  level  to  the  public  for  review  and 
comment.  During  such  public  review, 
any  person  may  propose  a  PAL  level  for 
the  source  for  consideration  by  the 
reviewing  authority. 

(ii)  Application  deadline.  The  plan 
shall  require  that  a  major  stationary 
source  owner  or  operator  shall  submit  a 
timely  application  to  the  reviewing 
authority  to  request  renewal  of  a  PAL. 
A  timely  application  is  one  that  is 
submitted  at  least  6  months  prior  to,  but 
not  earlier  than  18  months  from,  the 
date  of  permit  expiration.  This  deadline 
for  application  submittal  is  to  ensure 
that  the  permit  will  not  expire  before 
the  permit  is  renewed.  If  the  owner  or 
operator  of  a  major  stationary  source 
submits  a  complete  application  to  renew 
the  PAL  within  this  time  period,  then 
the  PAL  shall  continue  to  be  effective 
until  the  revised  permit  with  the 
renewed  PAL  is  issued. 

(iii)  Application  requirements  The 
application  to  renew  a  PAL  permit  shall 
contain  the  information  required  in 
paragraphs  (w)(10)(iii)  (a)  through  {d]  of 
this  section. 

(a)  The  information  required  in 
paragraphs  (w)(3)(i)  through  (iii)  of  this 
section. 

(b)  A  proposed  PAL  level. 

(c)  The  sum  of  the  potential  to  emit 
of  all  emissions  units  under  the  PAL 
(with  supporting  documentation). 

(rf)  Any  other  information  the  owner 
or  operator  wishes  the  reviewing 
authoritv  to  consider  in  determining  the 
apprt)priate  level  for  renewing  the  PAL 

(iv)  PAL  adjustment  In  determining 
whether  and  how  to  adjust  the  PAL,  the 
reviewing  authoritv  shall  consider  the 
options  outlined  in  paragraphs 
(w)(10)(iv)  (a)  and  (6)  of  this  section. 
However,  in  no  case  may  any  such 
adjustment  fail  to  comply  with 
paragraph  (w)(10)(iv)(c)  of  this  section. 

(a)  If  the  emissions  level  calculated  in 
accordance  with  paragraph  (w)(6)  of  this 
section  is  equal  to  or  greater  than  80 
percent  of  the  PAL  level,  the  reviewing 
authority  may  renew  the  PAL  at  the 
same  level  without  considering  the 
factors  set  forth  in  paragraph 
(w)(  10)(iv)(6)  of  this  section;  or 


(b)  The  reviewiiif^  .iiith. int\  ni.u  -->'t 
the  PAL  af  .i  lovcl  t)i,i!  il  liftfnuiaes  to 
be  more  p  (iri'--i'!it.)ti\f  nf  the  smirce's 
basf'liiii'  .n  til. (I  ••mi'-Mrins   (ir  tti.it  it 
detenuiiut.s  tn  {>v  apprupnalc 
considering  air  quality  needs,  advances 
in  control  tec  tmnlo^N    riiiti<  ipatpd 
economic  gr(iv\ th  m  tlif  .iriM   lit-sirc  tn 
reward  or  en(  i  airai;*'  tdc  simri  c  s 
voluntary  ennssiun.s  n-tiui  tiuius.  or  other 
factors  as  specifically  identified  by  the 
reviewing  authority  in  it^  unttin 
rationale. 

(c)  Notwithstanding  paragraphs 
(w)(10)(iv)  [a]  and  (b)  of  this  section: 

(1)  If  the  potential  to  emit  of  the  major 
stationary  source  is  less  than  the  PAL, 
the  reviewing  authority  shall  adjust  the 
PAL  to  a  level  no  greater  than  the 
potential  to  emit  of  the  source;  and 

(2)  The  reviewing  authority  shall  not 
approve  a  renewed  PAL  level  higher 
than  the  current  PAL,  unless  the  major 
stationary  source  has  complied  with  the 
provisions  of  paragraph  (w)(ll)  of  this 
section  (increasing  a  PAL). 

(v)  If  the  compliance  date  for  a  State 
or  Federal  requirement  that  applies  to 
the  PAL  source  occurs  during  the  PAL 
effective  period,  and  if  the  reviewing 
authority  has  not  already  adjusted  for 
such  requirement,  the  PAL  shall  be 
adjusted  at  the  time  of  PAL  permit 
renewal  or  title  V  permit  renewal, 
whichever  occurs  first. 

(11)  Increasing  a  PAL  during  the  PAL 
effective  period. 

(i)  The  plan  shall  require  that  the 
reviewing  authority  may  increase  a  PAL 
emission  limitation  only  if  the  major 
stationary  source  complies  with  the 
provisions  in  paragraphs  (w)(ll)(i)  (a) 
through  (rf)  of  this  section. 

(a)  The  owner  or  operator  of  the  major 
stationary  source  shall  submit  a 
complete  application  to  request  an 
increase  in  the  PAL  limit  for  a  PAL 
major  modification.  Such  application 
shall  identify  the  emissions  unit(s) 
contributing  to  the  increase  in  emissions 
so  as  to  cause  the  major  stationary 
sources  emissions  to  equal  or  exceed  its 
PAL. 

(b)  As  part  of  this  application,  the 
major  stationary  source  owner  or 
operator  shall  demonstrate  that  the  sum 
of  the  baseline  actual  emissions  of  the 
small  emissions  units,  plus  the  sum  of 
the  baseline  actual  emissions  of  the 
significant  and  major  emissions  units 
assuming  application  of  BACT 
equivalent  controls,  plus  the  sum  of  the 
allowable  emissions  of  the  new  or 
modified  emissions  unit(s).  exceeds  the 
PAL.  The  level  of  control  that  would 
result  from  BACT  equivalent  controls  on 
each  significant  or  major  emissions  unit 
shall  be  determined  by  conducting  a 
new  BACT  analysis  at  the  time  the 
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application  is  submitted,  unless  the 
emissions  unit  is  currentlv  reqiiirod  to 
compiv  with  a  BACT  or  LAER 
requirement  that  was  established  within 
the  preceding  10  years.  In  such  a  case, 
the  assumed  control  level  for  that 
emissions  unit  shall  be  equal  to  the 
level  of  BACT  or  LAER  with  which  that 
emissions  unit  must  currently  comply. 

(r)  The  owner  or  operator  obtains  a 
major  NSR  permit  for  all  emissions 
unit{s)  identified  in  paragraph 
(w)(ll)(i)(o)  of  this  section,  regardless  of 
the  magnitude  of  the  emissions  increase 
resulting  from  them  (thai  is,  no 
significant  levels  applyj.  These 
emissions  unit(s)  shall  comply  with  any 
emissions  requirements  resulting  from 
the  major  NSR  process  (for  example, 
BACT),  even  though  they  have  also 
become  subject  to  the  PAL  or  continue 
to  be  subject  to  the  PAL. 

(d)  The  PAL  permit  shall  require  that 
the  increased  PAL  level  shall  be 
effective  on  the  day  any  emissions  unit 
that  is  part  of  the  PAL  major 
modification  becomes  operational  and 
begins  to  emit  the  PAL  pollutant. 

(ii)  The  reviewing  authority  shall 
calculate  the  new  PAL  as  the  sum  of  the 
allowable  emissions  for  each  modified 
or  new  emissions  unit,  plus  the  sum  of 
the  baseline  actual  emissions  of  the 
significant  and  major  emissions  units 
(assuming  application  of  BACT 
equivalent  controls  as  determined  in 
accordance  with  paragraph  (w)(ll)(i)(6) 
of  this  section),  plus  the  sum  of  the 
baseline  actual  emissions  of  the  small 
emissions  units. 

(iii)  The  PAL  permit  shall  be  revised 
to  reflect  the  increased  PAL  level 
pursuant  to  the  public  notice 
requirements  of  paragraph  (w)(5)  of  this 
section. 

(12)  Monitoring  requirements  for 
PALs. 

(i)  General  requirements. 

(a)  Each  PAL  permit  must  contain 
enforceable  requirements  for  the 
monitoring  system  that  accurately 
determines  plantwide  emissions  of  the 
PAL  pollutant  in  terms  of  mass  per  unit 
of  time.  Any  monitoring  system 
authorized  for  use  in  the  PAL  permit 
must  be  based  on  sound  science  and 
meet  generally  acceptable  scientific 
procedures  for  data  quality  and 
manipulation.  Additionally,  the 
information  generated  by  such  system 
must  meet  minimum  legal  requirr-ments 
for  admissibility  in  a  judicial 
proceeding  to  enforce  the  PAL  permit. 

[b]  The  PAL  monitoring  system  must 
employ  one  or  more  of  the  four  general 
monitoring  approaches  meeting  the 
minimum  requirements  set  forth  in 
paragraphs  (w)(12)(ii)  (a)  through  (d)  of 


this  section  and  must  be  approved  by 
the  reviewing  authority. 

(c)  Notwithstanding  paragraph 
(w)(12){i)(/j)  of  this  section,  you  may 
also  employ  an  alternative  monitoring 
approach  that  meets  paragraph 
(w)(12)(i)(a)  of  this  section  if  approved 
by  the  reviewing  authority. 

[d]  Failure  to  use  a  monitoring  system 
that  meets  the  requirements  of  this 
section  renders  the  PAL  invalid. 

(ii)  Minimum  performance 
requirements  for  approved  monitoring 
approaches.  The  following  are 
acceptable  general  monitoring 
approaches  when  conducted  in 
accordance  with  the  minimum 
requirements  in  paragraphs  (w)(12){iii) 
through  (ix)  of  this  section: 

(a)  Mass  balance  calculations  for 
activities  using  coatings  or  solvents; 

(b)  CEMS; 

(c)  CPMS  or  PEMS;  and 

(d)  Emission  factors. 

(iii)  Mass  balance  calculations.  An 
owner  or  operator  using  mass  balance 
calculations  to  monitor  PAL  pollutant 
emissions  from  activities  using  coating 
or  solvents  shall  meet  the  following 
requirements: 

(a)  Provide  a  demonstrated  means  of 
validating  the  published  content  of  the 
PAL  pollutant  that  is  contained  in  or 
created  by  all  materials  used  in  or  at  the 
emissions  unit; 

(b)  Assume  that  the  emissions  unit 
emits  all  of  the  PAL  pollutant  that  is 
contained  in  or  created  by  any  raw 
material  or  fuel  used  in  or  at  the 
emissions  unit,  if  it  cannot  otherwise  be 
accounted  for  in  the  process;  and 

(c)  Where  the  vendor  of  a  material  or 
fuel,  which  is  used  in  or  at  the 
emissions  unit,  publishes  a  range  of 
pollutant  content  from  such  material, 
the  owner  or  operator  must  use  the 
highest  value  of  the  range  to  calculate 
the  PAL  pollutant  emissions  unless  the 
reviewing  authority  determines  there  is 
site-specific  data  or  a  site-specific 
monitoring  program  to  support  another 
content  within  the  range. 

(iv)  CEMS.  An  owner  or  operator 
using  CEMS  to  monitor  PAL  pollutant 
emissions  shall  meet  the  following 
requirements: 

(a)  CEMS  must  comply  with 
applicable  Performance  Specifications 
found  in  40  CFR  part  60.  appendix  B; 
and 

(6)  CEMS  must  sample,  analyze,  and 
record  data  at  least  every  15  minutes 
while  the  emissions  unit  is  operating. 

(v)  CPMS  or  PEMS.  An  owner  or 
operator  using  CPMS  or  PEMS  to 
monitor  PAL  pollutant  emissions  shall 
meet  the  following  requirements: 

(a)  The  CPMS  or  the  PEMS  must  be 
based  on  current  site-specific  data 


demonstrating  a  correlation  between  the 
monitored  parameter(s)  and  the  PAL 
pollutant  emissions  across  the  range  of 
operation  of  the  emissions  unit;  and 

[b]  Each  CPMS  or  PEMS  must  sample, 
analyze,  and  record  data  at  least  every 
15  minutes,  or  at  another  less  fi^quent 
interval  approved  by  the  reviewing 
authority,  while  the  emissions  unit  is 
operating. 

(vi)  Emission  factors.  An  ownner  or 
operator  using  emission  factors  to 
monitor  PAL  pollutant  emissions  shall 
meet  the  following  requirements: 

(o)  All  emission  factors  shall  be 
adjusted,  if  appropriate,  to  account  for 
the  degree  of  uncertainty  or  limitations 
in  the  factors'  development; 

(b)  The  emissions  unit  shall  operate 
within  the  designated  range  of  use  for 
the  emission  factor,  if  applicable;  and 

(c)  If  technically  practicable,  the 
owner  or  operator  of  a  significant 
emissions  unit  that  relies  on  an 
emission  factor  to  calculate  PAL 
pollutant  emissions  shall  conduct 
validation  testing  to  determine  a  site- 
specific  emission  factor  within  6 
months  of  PAL  permit  issuance,  unless 
the  reviewing  authority  determines  that 
testing  is  not  required. 

(vii)  A  source  owTier  or  operator  must 
record  and  report  maximum  potential 
emissions  without  considering 
enforceable  emission  limitations  or 
operational  restrictions  for  an  emissions 
unit  during  any  period  of  time  that  there 
is  no  monitoring  data,  unless  another 
method  for  determining  emissions 
during  such  periods  is  specified  in  the 
PAL  permit. 

(viii)  Notwithstanding  the 
requirements  in  paragraphs  (w)(12)(iii) 
through  (vii)  of  this  section,  where  an 
owner  or  operator  of  an  emissions  unit 
cannot  demonstrate  a  correlation 
between  the  monitored  parameter(s)  and 
the  PAL  pollutant  emissions  rate  at  all 
operating  points  of  the  emissions  unit, 
the  reviewing  authority  shall,  at  the 
time  of  permit  issuance: 

(a)  Establish  default  value(s)  for 
determining  compliance  with  the  PAL 
based  on  the  highest  potential  emissions 
reasonably  estimated  at  such  operating 
point(s);  or 

(b)  Determine  that  operation  of  the 
emissions  unit  during  operating 
conditions  when  there  is  no  correlation 
between  monitored  parameter(s)  and  the 
PAL  pollutant  emissions  is  a  violation 
of  the  PAL. 

(ix)  Re- validation.  All  data  used  to 
establish  the  PAL  pollutant  must  be  re- 
validated through  performance  testing 
or  other  scientifically  valid  means 
approved  by  the  reviewing  authority. 
Such  testing  must  occur  at  least  once 
every  5  years  after  issuance  of  the  PAL. 
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;    Hfcordkeeping  requirements. 

(I]  I'ht?  PAL  permit  shall  require  an 
owner  or  operator  to  retain  a  copy  of  all 
records  necessary  to  determine 
compliance  with  any  requirement  of 
paragraph  (w)  of  this  section  and  of  the 
PAL.  including  a  determination  of  each 
emissions  unit's  12-month  rolling  total 
emissions,  for  5  years  from  the  date  of 
such  record. 

(ii)  The  PAL  permit  shall  require  an 
owner  or  operator  to  retain  a  copy  of  the 
following  records,  for  the  duration  of 
the  PAL  effective  period  plus  5  years: 

(a)  A  copy  of  the  PAL  permit 
application  and  any  applications  for 
revisions  to  the  PAL;  and 

(fa)  Each  annual  certification  of 
compliance  pursuant  to  title  V  and  the 
data  relied  on  in  certifying  the 
compliance. 

(14)  Reporting  and  notification 
requirements.  The  owner  or  operator 
shall  submit  semi-annual  monitoring 
reports  and  prompt  deviation  reports  to 
the  reviewing  authority  in  accordance 
with  the  applicable  title  V  operating 
permit  program.  The  reports  shall  meet 
the  requirements  in  paragraphs 
(w)(14)(i)  through  (iii)  of  this  section. 

(i)  Semiannual  report.  The  semi- 
annual report  shall  be  submitted  to  the 
reviewing  authority  within  30  days  of 
the  end  of  each  reporting  period.  This 
report  shall  contain  the  information 
required  in  paragraphs  (w)(14)(i)(a) 
through  (g)  of  this  section. 

(a)  The  identification  of  owner  and 
operator  and  the  permit  number. 

(fa)  Total  annual  emissions  (tons/year) 
based  on  a  12-month  rolling  total  for 
each  month  in  the  reporting  period 
r(K:orded  pursuant  to  paragraph 
(w)(13)(i)  of  this  section. 

(c)  All  data  relied  upon,  including, 
but  not  limited  to.  any  Quality 
Assurance  or  Quality  (>ontrol  data,  in 
calculating  the  monthly  and  annual  PAL 
pollutant  emissions. 

[d]  A  list  of  any  emissions  units 
modified  or  added  to  the  major 
stationary  source  during  the  preceding 
6-month  period. 

(p)  The  number,  duration,  and  cause 
of  any  deviations  or  monitoring 
malfunctions  (other  than  the  time 
ass(K:iated  with  zero  and  span 
calibration  checks),  and  any  corrective 
action  taken. 

(/)  A  notification  of  a  shutdown  of  any 
monitoring  system,  whether  the 
shutdown  was  permanent  or  temporary, 
the  reason  for  the  shutdown,  the 
anticipated  date  that  the  monitoring 
system  will  be  fully  operational  or 
replaced  with  another  monitoring 
system,  and  whether  the  emissions  unit 
monitored  by  the  monitoring  system 
continued  to  operate,  and  the 


calculation  of  the  emissions  of  the 
pollutant  or  the  number  determined  by 
method  included  in  the  permit,  as 
provided  by  paragraph  (w)(12)(vii)  of 
this  section. 

(g)  A  signed  statement  by  the 
responsible  official  (as  defined  by  the 
applicable  title  V  operating  permit 
program)  certifying  the  truth,  accuracy, 
and  completeness  of  the  information 
provided  in  the  report. 

(ii)  Deviation  report.  The  major 
stationary  source  owner  or  operator 
shall  promptly  submit  reports  of  any 
deviations  or  exceedance  of  the  PAL 
requirements,  including  periods  where 
no  monitoring  is  available.  A  report 
submitted  pursuant  to  §  70.6(a)(3)(iii)(B) 
of  this  chapter  shall  satisfy  this 
reporting  requirement.  The  deviation 
reports  shall  be  submitted  within  the 
time  limits  prescribed  by  the  applicable 
program  implementing 
§  70.6(a)(3)(iii)(B)  of  this  chapter.  The 
reports  shall  contain  the  following 
information: 

(a)  The  identification  of  owner  and 
operator  and  the  permit  number; 

(fa)  The  PAL  requirement  that 
experienced  the  deviation  or  that  was 
■  exceeded; 

(c)  Emissions  resulting  from  the 
deviation  or  the  exceedance;  and 

(d)  A  signed  statement  by  the 
responsible  official  (as  defined  by  the 
applicable  title  V  operating  permit 
program)  certifying  the  truth,  accuracy, 
and  completeness  of  the  information 
provided  in  the  report. 

(iii)  Re-validation  results.  The  owner 
or  operator  shall  submit  to  the 
reviewing  authority  the  results  of  any 
re-validation  test  or  method  within 
three  months  after  completion  of  such 
test  or  method. 

(15)  Transition  requirements. 

(i)  No  reviewing  authority  may  issue 
a  PAL  that  does  not  comply  with  the 
requirements  in  paragraphs  (w)(l) 
through  (15)  of  this  section  after  the 
Administrator  has  approved  regulations 
incorporating  these  requirements  into  a 
plan. 

(ii)  The  reviewing  authority  may 
supersede  any  PAL  which  was 
established  prior  to  the  date  of  approval 
of  the  plan  by  the  Administrator  with  a 
PAL  that  complies  with  the 
requirements  of  paragraphs  (w)(l) 
through  (15)  of  this  section. 

(x)  If  any  provision  of  this  section,  or 
the  application  of  such  provision  to  any 
person  or  circumstance,  is  held  invalid, 
the  remainder  of  this  .section,  or  the 
application  of  such  provision  to  persons 
br  circumstances  other  than  those  as  to 
which  it  is  held  invalid,  shall  not  be 
affected  thereby. 


PART  52— {AMENDED] 

1.  The  authoritA'  citation  for  part  52 
continues  to  read  as  follows: 

•\iithorilv  .ij  r  <.r    74fn  .  et  seq. 

Subpart  A — (Amended] 

2.  In  40  LFK  52.21lbJll)(i)(fa)  and 
(b)(5).  remove  the  words  "any  air 
pollutant  subject  to  regulation  under  the 
Act."  and  add.  in  their  place,  the  \\ ord*^ 
"a  regulated  NSR  pdlliitant." 

3.  In  addition  to  the  amendments  set 
forth  above,  section  52.21  is  amended: 

a.  By  redesignating  paragraph  (a)  as 
paragraph  (a)(1). 

b.  By  adding  paragraph  (a)(2). 

c.  By  revising  paragraphs  {b){2)(i)  and 

(ii). 

d.  By  revising  paragraph  (b)(2)(iii)(/i). 

e.  By  adding  paragraph  (b)(2)(iv). 

f.  By  revising  paragraph  (b)(3)(i). 

g.  By  revising  paragraphs  (b)(3)(iii) 
and  (iv). 

h.  By  revising  paragraphs  (b)(3)(vi)(fa) 
and  (c). 

i.  By  adding  paragraph  {h){3)(vi){d]. 

j.  By  adding  paragraph  (b)(3)(ix). 

k.  By  revising  paragraphs  (b)(7)  and 
(8). 

1.  By  revising  paragraph  (b)(13). 

m.  By  revising  paragraph  (b)(21). 

n.  By  removing  the  following  items 
from  the  list  in  paragraph  (b)(23)(i): 
"Asbestos:  0.007  tpy";  "Beryllium: 
0.0004  tpy":  "Mercury:  0.1  tpy";  dnd 
"Vinyl  Chloride:  1  tpy". 

o.  By  revising  paragraph  (b)(32). 

p.  By  removing  and  reserving 
paragraph  (b)(33). 

q.  By  adding  paragraphs  (b)(39) 
through  (48).  adding  and  reserving 
paragraph  (b)(49).  and  by  adding 
paragraphs  (b)(50)  through  (b)(54). 

r.  By  revising  the  introductory  text  of 
paragraph  (i). 

s.  By  removing  paragraphs  (i)(l) 
through  (3). 

t.  By  redesignating  paragraphs  (i)(4) 
through  (13)  as  paragraphs  (i)(l)  through 
(10). 

u.  By  removing  the  following  items 
from  the  list  in  newly  redesignated 
paragraph  (i)(5)(i):  "Mercury — 0.25  ng/ 
m",  24-hour  average":  "Beryllium — 
0.001  Mg/m',  24-hour  average";  "Vinyl 
chloride — 15  ^g/m'.  24-hour  average". 

V.  By  adding  and  reserving  paragraphs 
(r)(5)  and  adding  paragraphs  (r)(6) 
through  (7). 

w.  By  adding  paragraphs  (x)  through 
(bb). 

4.  In  addition  to  the  amendments  set 
forth  above,  in  40  CFR  52.21.  remove 
the  words  "pollutant  subject  to 
regulation  under  the  Act"  and  add.  in 
their  place,  the  words  "regulated  NSR 
pollutant"  in  the  following  places: 
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a.  (b)(l)(i)(a); 

b.  (b)(2)(i); 

c.  (b)(23)(ii); 

d.  newly  redesignated  (i)(4);  and 

e.  (j)(2)and{3). 

The  revisions  and  additions  read  as 
follows: 

§  52.21     Prevention  of  significant 
deterioration  of  air  quality. 

[■d}(l]  Plan  disapproval   *    *    * 

(2)  Applicabilitv  procedures,  (i)  The 
requirements  t)f  this  section  apply  to  the 
construction  of  any  new  major 
stationary"  source  (as  defined  in 
paragraph  (b)(1)  of  this  section)  or  any 
project  at  an  existing  major  stationary 
source  in  an  area  designated  as 
attainment  or  unclassifiable  under 
sections  107(d)(l)(A)(ii)  or  (iii)  of  the 
Act. 

(ii)  The  requirements  ui  paragraphs  (j) 
through  (r)  of  this  section  apply  to  the 
construction  of  any  new  major 
stationary  source  or  the  major 
modification  of  any  existing  major 
stationary  source,  except  as  this  section 
otherwise  provides. 

(iii)  No  new  major  stationary  source 
or  major  modification  to  which  the 
requirements  of  paragraphs  (j)  through 
(r)(5)  of  this  section  apply  shall  begin 
actual  construction  without  a  permit 
that  states  that  the  major  stationan' 
source  or  major  modification  will  meet 
those  requirements  The  Administrator 
has  authority  to  issue  any  sue  h  permit 

(iv)  The  requirements  of  the  program 
will  be  applied  in  accordance  with  the 
principles  set  out  in  paragraphs 
(a)(2)(iv)(a)  through  (/I  of  this  section 

[a]  Except  as  otherwise  provided  m 
paragraphs  (a)(2)(v)  and  (vi)  of  this 
section,  and  consistent  with  the 
definition  of  major  modification 
contained  in  paragraph  ibj(2)  of  this 
section,  a  project  is  a  major  modification 
for  a  regulated  NSR  pollutant  if  it  causes 
two  types  of  emissions  increases — a 
significant  emissions  increase  (as 
defined  in  paragraph  (b){40)  of  this 
section),  and  a  significant  net  emissions 
increase  (as  defined  in  paragraphs  (b)(3) 
and  (b)(23)  of  this  sectionj  The  project 
is  not  a  major  modification  if  it  does  not 
cause  a  significant  emissions  increase  If 
the  project  causes  a  significant 
emissions  increase,  then  the  project  is  a 
ma|or  modification  only  if  it  also  results 
m  a  significant  net  emissions  increase. 

[b)  The  procedure  for  calculating 
(before  beginning  actual  construction) 
whether  a  significant  emissions  increase 
(i.e.,  the  first  step  of  the  process)  will 
occur  depends  upon  the  type  of 
emissions  units  being  modified, 
according  to  paragraphs  (a)(2)(iv)(c) 
through  if)  of  this  section.  The 
procedure  for  calculating  (before 


begiiuiing  actual  construction)  whether 
a  significant  net  emissions  increase  will 
occur  at  the  major  stationary'  source  (i.e., 
the  second  step  of  the  process)  is 
contained  in  the  definition  in  paragraph 
(b)(3)  of  this  section.  Regardless  of  any 
such  preconstruction  projections,  a 
major  modification  results  if  the  project 
causes  a  significant  emissions  increase 
and  a  significant  net  emissions  increase. 

(c)  Actual-to-projected-actual 
applicability  test  for  projects  that  only 
involve  existing  emissions  units.  A 
significant  emissions  increase  of  a 
regulated  NSR  pollutant  is  projected  to 
occur  if  the  sum  of  the  difference 
between  the  projected  actual  emissions 
(as  defined  m  paragraph  (b)(41)  of  this 
section)  and  the  baseline  actual 
emissions  (as  defined  in  paragraphs 
(b)(48)(i)  and  (ii)  of  this  section),  for 
each  existing  emissions  unit,  equals  or 
exceeds  the  significant  amount 'for  that 
pollutant  (as  defined  in  paragraph 
(b)(23)ofthis  section). 

(d)  Actual-to-potential  test  for  projects 
that  only  involve  construction  of  a  new 
emissions  unit(s).  A  significant 
emissions  increase  of  a  regulated  NSR 
pollutant  is  projected  to  occur  if  the 
sum  of  the  difference  between  the 
potential  to  emit  (as  defined  in 
paragraph  (b)(4)  of  this  section)  from 
each  new  emissions  unit  following 
completion  of  the  project  and  the 
baseline  actual  emissions  (as  defined  in 
paragraph  (b)(48)(iii)  of  this  section)  of 
these  units  before  the  project  equals  or 
exceeds  the  significant  amoimt  for  that 
pollutant  (as  defined  in  paragraph 
(b)(23)  of  this  section). 

(e)  Emission  test  for  projects  that 
involve  Clean  Units  For  a  project  that 
will  be  constructed  and  operated  at  a 
Clean  Unit  without  causing  the 
emissions  unit  to  lose  its  Clean  Unit 
designation,  no  emissions  increase  is 
deemed  to  occur. 

{/)  Hybrid  test  for  projects  that  involve 
multiple  types  of  emissions  units.  A 
significant  emissions  increase  of  a 
regulated  NSR  pollutant  is  projected  to 
occur  if  the  sum  of  the  emissions 
increases  for  each  emissions  unit,  using 
the  method  specified  in  paragraphs 
(a)(2)(iv)(r)  through  (e)  of  this  section  as 
applicable  with  respect  to  each 
emissions  unit,  for  each  type  of 
emissions  unit  equals  or  exceeds  the 
significant  amount  for  that  pollutant  (as 
defined  in  paragraph  (b)(23)  of  this 
section).  For  example,  if  a  project 
involves  both  an  existing  emissions  unit 
and  a  Clean  Unit,  the  projected  increase 
is  determined  by  summing  the  values 
determined  using  the  method  specified 
in  paragraph  (a)(2)(iv)(c)  of  this  section 
for  the  existing  unit  and  using  the 
method  specified  in  paragraph 


(a)(2)(iv)(e)  of  this  section  tor  the  Clean 
Unit, 

(v)  For  any  major  stationary  source  for 
a  PAL  for  a  regulated  NSR  pollutant,  the 
major  stationary  source  shall  comply 
with  the  requirements  under  paragraph 
(aa)  of  this  section. 

(vi)  An  owner  or  operator  undertaking 
a  PCP  (as  defined  in  paragraph  (b)(32) 
of  this  section)  shall  comply  with  the 
requirements  under  paragraph  (z)  of  this 
section. 
*        *        *        •        • 

(b)*  *  • 

(2)(i)  Major  modification  means  any 
physical  change  in  or  change  in  the 
method  of  operation  of  a  major 
stationary  source  that  would  result  in:  a 
significant  emissions  increase  (as 
defined  in  paragraph  (b)(40)  of  this 
section)  of  a  regulated  NSR  pollutant  (as 
defined  in  paragraph  (b)(50)  of  this 
section);  and  a  significant  net  emissions 
increase  of  that  pollutant  from  the  major 
stationary  source. 

(ii)  Any  significant  emissions  increase 
(as  defined  in  paragraph  (b)(40)  of  this 
section)  from  any  emissions  units  or  net 
emissions  increase  (as  defined  in 
paragraph  (b)(3)  of  this  section)  at  a 
major  stationary  source  that  is 
significant  for  volatile  organic 
compounds  shall  be  considered 
significant  for  ozone. 

(iii)*  *  * 

(h)  The  addition,  replacement,  or  use 
of  a  PCP.  as  defined  in  paragraph  (b)(32) 
of  this  section,  at  an  existing  emissions 
unit  meeting  the  requirements  of 
paragraph  (z)  of  this  section.  A 
replacement  control  technology  must 
provide  more  effective  emission  control 
than  that  of  the  replaced  control 
technology  to  qualify  for  this  exclusion. 
***** 

(iv)  This  definition  shall  not  apply 
with  respect  to  a  particular  regulated 
NSR  pollutant  when  the  major 
stationary  source  is  complying  with  the 
requirements  under  paragraph  (aa)  of 
this  section  for  a  PAL  for  that  pollutant. 
Instead,  the  definition  at  paragraph 
(aa)(2)(viii)  of  this  section  shall  apply. 

(3)(i)  Net  emissions  increase  means, 
with  respect  to  any  regulated  NSR 
pollutant  emitted  by  a  major  stationary 
source,  the  amount  by  which  tl\e  sum  of 
the  following  exceeds  zero: 

(a)  The  increase  in  emissions  from  a 
particular  physical  change  or  change  in 
the  method  of  operation  at  a  stationary 
source  as  calculated  pursuant  to 
paragraph  (a)(2)(iv)  of  this  section:  and 

(fa)  Any  other  increases  and  decreases 
in  actual  emissions  at  the  major 
stationary  source  that  are 
contemporaneous  with  the  particular 
change  and  are  otherwise  creditable. 
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Baseline  actual  emissions  for  calculating 
increases  and  decreases  under  this 
paragraph  (b)(3)(i)(b)  shall  be 
determined  as  provided  in  paragraph 
(b)(48)  of  this  section,  except  that 
paragraphs  (b)(48){i)(c)  and  (b)(48)(ii)(d) 
of  this  section  shall  not  apply. 
«        *        »        *        * 

(iii)  An  increase  or  decrease  in  actual 
emissions  is  creditable  only  if: 

(a)  The  Administrator  or  other 
reviewing  authority  has  not  relied  on  it 
in  issuing  a  permit  for  the  source  under 
this  section,  which  permit  is  in  effect 
when  the  increase  in  actual  emissions 
from  the  particular  change  occurs;  and 

(b)  The  increase  or  decrease  in 
emissions  did  not  occur  at  a  Clean  Unit 
except  as  provided  in  paragraphs  (x)(8) 
and  (y)(10)  of  this  section. 

(iv)  An  increase  or  decrease  in  actual 
emissions  of  sulfur  dioxide,  particulate 
matter,  or  nitrogen  oxides  that  occurs 
before  the  applicable  minor  source 
baseline  date  is  creditable  only  if  it  is 
required  to  be  considered  in  calculating 
the  amount  of  maximum  allowable 
increases  remaining  available. 
»        *         *         »         • 

(vi)  *   '   • 

(fa)  It  is  enforceable  as  a  practical 
matter  at  and  after  the  time  that  actual 
construction  on  the  particular  change 
begins. 

(c)  It  has  approximately  the  same 
qualitative  significance  for  public  health 
and  welfare  as  that  attributed  to  the 
increase  from  the  particular  change;  and 

(d)  The  decrease  in  actual  emissions 
did  not  result  from  the  installation  of 
add-on  control  technology  or 
application  of  pollution  prevention 
practices  that  were  relied  on  in 
designating  an  emissions  unit  as  a  Clean 
Unit  under  paragraph  (y)  of  this  section 
or  under  regulations  approved  pursuant 
to  §  51 .165(d)  or  to  §  51  1 66(u)  of  this 
chapter.  That  is,  once  an  emissions  unit 
has  been  designated  as  a  Clean  Unit,  the 
owner  or  operator  cannot  later  use  the 
emissions  reduction  from  the  air 
pollution  control  measures  that  the 
designation  is  based  on  in  calculating 
the  net  emissions  increase  for  another 
emissions  unit  (i  p.,  must  not  use  that 
reduction  in  a  "netting  analysis"  for 
another  emissions  unit).  However,  any 
new  emission  reductions  that  were  not 
relied  upon  in  a  PCP  excluded  pursuant 
to  paragraph  (z)  of  this  section  or  for  a 
Clean  Unit  designation  are  creditable  to 
the  extent  they  meet  the  requirements  in 
paragraph  (z)(6)(iv)  of  this  section  for 
the  PC:P  and  paragraphs  (x)(8)  or  (y)(10) 
of  this  section  for  a  Clean  Unit. 


(ix)  Paragraph  (b)(21)(ii)  ul  this 
section  shall  not  apply  for  determining 
creditable  increases  and  decreases. 

(7)  Emissions  unit  means  any  part  of 
a  stationary  source  that  emits  or  would 
have  the  potential  to  emit  any  regulated 
NSR  pollutant  and  includes  an  electric 
utility  steam  generating  unit  as  defined 
in  paragraph  (b)(31)  of  this  section.  For 
purposes  of  this  section,  there  are  two 
types  of  emissions  units  as  described  in 
paragraphs  (b)(7)(i)  and  (ii)  of  this 
section. 

(i)  A  new  emissions  unit  is  any 
emissions  unit  that  is  (or  will  be)  newly 
constructed  and  that  has  existed  for  less 
than  2  years  from  the  date  such 
emissions  unit  first  operated. 

(ii)  An  existing  emissions  unit  is  any 
emissions  unit  that  does  not  meet  the 
requirements  in  paragraph  (b)(7)(i)  of 
this  section. 

(8)  Construction  means  any  physical 
change  or  change  in  the  method  of 
operation  (including  fabrication, 
erection,  installation,  demolition,  or 
modification  of  an  emissions  unit)  that 
would  result  in  a  change  in  emissions. 
•         *         *         •         • 

(13)(i)  Baseline  concentration  means 
that  ambient  concentration  level  that 
exists  in  the  baseline  area  at  the  time  of 
the  applicable  minor  source  baseline 
date.  A  baseline  concentration  is 
determined  for  each  pollutant  for  which 
a  minor  source  baseline  date  is 
established  and  shall  include: 

(a)  The  actual  emissions,  as  defined  in 
paragraph  (b){21)  of  this  section, 
representative  of  sources  in  existence  on 
the  applicable  minor  source  baseline 
date,  except  as  provided  in  paragraph 
{b)(13)(ii)  of  this  section;  and 

(fa)  The  allowable  emissions  of  major 
stationary  sources  that  commenced 
construction  before  the  major  source 
baseline  date,  but  were  not  in  operation 
by  the  applicable  minor  source  baseline 
date. 

(ii)  The  following  will  not  be  included 
in  the  baseline  concentration  and  will 
affect  the  applicable  maximum 
allowable  increase{s^ 

[a]  Actual  emissions,  as  defined  in 
paragraph  (b)(21)  of  this  section,  from 
any  major  stationary  source  on  which 
construction  commenced  after  the  major 
source  baseline  date;  and 

(fa)  Actual  emissions  increases  and 
decreases,  as  defined  in  paragraph 
(b)(21)  of  this  section,  at  any  stationary 
source  occurring  after  the  minor  source 
baseline  date 
•         •         •         •         • 

(21)(i)  Actual  emissions  means  the 
actual  rate  of  emissions  of  a  regulated 
NSR  pollutant  from  an  emissions  unit. 
as  determined  in  accordance  with 


paragraphs  ibjUUinj  through  (iv)  of  this 
section,  except  that  this  definition  shall 
not  apply  for  calculating  whether  a 
significant  emissions  increase  has 
occurred,  or  for  establishing  a  PAL 
under  paragraph  (aa)  of  this  section. 
Instead,  paragraphs  (b)(41)  and  (b)(48)  of 
this  section  shall  apply  for  those 
purposes. 

(ii)  In  general,  actual  emissions  as  of 
a  particular  date  shall  equal  the  average 
rate,  in  tons  per  year,  at  which  the  unit 
actually  emitted  the  pollutant  during  a 
consecutive  24-month  period  which 
precedes  the  particular  date  and  which 
is  representative  of  normal  source 
operation.  The  Administrator  shall 
allow  the  use  of  i   liit>rpnt  time  period 
upon  a  determin.i!;  n   hat  it  is  more 
representative  oi  n   riiiil  source 
operation.  Actual  emissions  shall  be 
calculated  using  the  unit's  actual 
operating  hours,  production  rates,  and 
types  of  materials  processed,  stored,  or 
combusted  during  the  selected  time 
period. 

(iii)  The  Admini-^trator  may  presume 
that  source-sf"  '   ''    allowable  emissions 
for  the  unit  are  equivalent  to  the  actual 
emissions  of  the  unit. 

(iv)  For  any  emissions  unit  that  has 
not  begun  normal  operations  on  the 
particular  date,  actual  emissions  shall 
equal  the  potential  to  emit  of  the  unit  on 
that  date. 
•         *         *         *         • 

(32)  Pollution  control  project  (PCP) 
means  any  activity,  set  of  work  practices 
or  project  (including  pollution 
prevention  as  defined  under  paragraph 
fb)(39)  of  this  section)  undertaken  at  an 
existing  emissions  unit  that  reduces 
emissions  of  air  pollutants  from  such 
unit.  Such  qualifying  activities  or 
projects  can  include  the  replacement  or 
upgrade  of  an  existing  emissions  control 
technology  with  a  more  effective  unit. 
Other  changes  that  may  occur  at  the 
source  are  not  considered  part  of  the 
PCP  if  they  are  not  necessary  to  reduce 
emissions  through  the  PCP.  Projects 
listed  in  paragraphs  (b)(32)(i)  through 
(vi)  of  this  section  are  presumed  to  be 
environmentally  beneficial  pursuant  to 
paragraph  (z)(2)(i)  of  this  section. 
Projects  not  listed  in  these  paragraphs 
may  qualify  for  a  case-specific  PCP 
exclusion  pursuant  to  the  requirements 
of  paragraphs  (z)(2)  and  (z)(5)  of  this 
section. 

(i)  Conventional  or  advanced  flue  gas 
desulfurization  or  sorbent  injection  for 
control  of  SO:. 

(ii)  Electrostatic  precipitators, 
baghouses,  high  efficiency  multiclones. 
or  .scrubbers  for  control  of  particulate 
matter  or  other  pollutants. 

(iii)  Flue  gas  recirculation,  low-NOx 
burners  or  combustors.  selective  non- 


Federal  Register/ Vol.  67,  No.  251 /Tuesday.  December  31,  2002 /Rules  and  Regulations         Hti, 


catalytic  reduction,  selective  catalv'tic 
reduction,  low  emission  combustion  (for 
IC  engines),  and  oxidation/absorption 
catalyst  for  control  of  NOn 

(iv)  Regenerative  thermal  oxidizers, 
catalytic  oxidizers,  condensers,  thermal 
incinerators,  hydrocarbon  combustion 
flares,  biofiltration.  absorbers  and 
adsorbers,  and  floating  roofs  for  storage 
vessels  for  control  of  volatile  organic 
compounds  or  hazardous  air  pollutants. 
For  the  purpose  of  this  section, 
'hydrocarbon  combustion  flare'  means 
either  a  flare  used  to  comply  with  an 
applicable  NSPS  or  MACT  standard 
(including  uses  of  flares  during  startup, 
shutdown,  or  malfunction  permitted 
under  such  a  standard),  or  a  flare  that 
serves  to  control  emissions  of  waste 
streams  comprised  predominately  of 
hydrocarbons  and  containing  no  more 
than  230  mg/dscm  hydrogen  sulfide. 

(v)  Activities  or  projects  undertaken 
to  accommodate  switching  (or  partially 
switching)  to  an  inherently  less 
polluting  fuel,  to  be  limited  to  the 
following  fuel  switches: 

(a)  Switching  from  a  heavier  grade  of 
fuel  oil  to  a  lighter  fuel  oil,  or  any  grade 
of  oil  to  0.05  percent  sulfur  diesel  {i.e., 
from  a  higher  sulfur  content  #2  fuel  or 
from  #6  fiiel,  to  CA  0.05  percent  sulfur 
#2  diesel); 

(fa)  Switching  from  coal,  oil,  or  any 
solid  fuel  to  natural  gas,  propane,  or 
gasified  coal; 

(c)  Switching  from  coal  to  wood, 
excluding  construction  or  demolition 
waste,  chemical  or  pesticide  treated 
wood,  and  other  forms  of  "unclean" 
wood; 

(rf)  Switching  from  coal  to  #2  fuel  oil 
(0.5  percent  maximum  sulfur  content); 
and 

(e)  Switching  from  high  sulfur  coal  to 
low  sulfur  coal  (maximum  1.2  percent 
sulfur  content). 

(vi)  Activities  or  projects  undertaken 
to  accommodate  switching  from  the  use 
of  one  ozone  depleting  substance  (ODS) 
to  the  use  of  a  substance  with  a  lower 
or  zero  ozone  depletion  potential  (ODP.) 
including  chsmges  to  equipment  needed 
to  accommodate  the  activity  or  project, 
that  meet  the  requirements  of 
paragraphs  (b){32){vi)(a)  and  (fa)  of  this 
section. 

(a)  The  productive  capacity  of  the 
equipment  is  not  increased  as  a  result  of 
the  activity  or  project. 

(fa)  The  projected  usage  of  the  new 
substance  is  lower,  on  an  ODP-weighted 
basis,  than  the  baseline  usage  of  the 
replaced  ODS.  To  make  this 
determination,  follow  the  procedure  in 
paragraphs  (b)(32)(vi)(fa)(7)  through  [4] 
of  this  section. 


[1]  Determine  the  ODP  of  the 
substances  by  consulting  40  CFR  part 
82.  subpart  A.  appendices  A  and  B. 

[2]  Calculate  the  replaced  ODP- 
weighted  amount  by  multiplying  the 
baseline  actual  usage  (using  the 
annualized  average  of  any  24 
consecutive  months  of  usage  within  the 
past  U)  years;  by  the  ODP  of  the 
replaced  ODS. 

[3]  Calculate  the  projected  ODP- 
weighted  amount  by  multiplying  the 
projected  actual  usage  of  the  new 
substance  by  its  ODP 

[4]  If  the  value  calculated  in 
paragraph  (b)(32)(vi)(fa)(2)  of  this  section 
is  more  them  the  value  calculated  in 
paragraph  (b)(32)(vi){fa)(3)  of  this 
section,  then  the  projected  use  of  the 
new  substance  is  lower,  on  an  ODP- 
weighted  basis,  than  the  baseline  usage 
of  the  replaced  ODS. 

(33)  [Reserved] 
***** 

(39)  Pollution  prevention  means  any 
activity  that  through  process  changes, 
product  reformulation  or  redesign,  or 
substitution  of  less  polluting  raw 
materials,  eliminates  or  reduces  the 
release  of  air  pollutants  (including 
fugitive  emissions)  and  other  pollutants 
to  the  environment  prior  to  recycling, 
treatment,  or  disposal;  it  does  not  mean 
recycling  (other  than  certain  "in-process 
recycling"  practices),  energy  recovery, 
treatment,  or  disposal. 

(40)  Significant  emissions  increase 
means,  for  a  regulated  NSR  pollutant,  an 
increase  in  emissions  that  is  significant 
(as  defined  in  paragraph  (b)(23)  of  this 
section)  for  that  pollutant. 

(41)(i)  Projected  actual  emissions 
means  the  maximum  annual  rate,  in 
tons  per  year,  at  which  an  existing 
emissions  unit  is  projected  to  emit  a 
regulated  NSR  pollutant  in  any  one  of 
the  5  years  (12-month  period)  following 
the  date  the  unit  resumes  regular 
operation  after  the  project,  or  in  any  one 
of  the  10  years  following  that  date,  if  the 
project  involves  increasing  the 
emissions  unit's  design  capacity  or  its 
potential  to  emit  that  regulated  NSR 
pollutant  and  full  utilization  of  the  unit 
would  result  in  a  significant  emissions 
increase  or  a  significant  net  emissions 
increase  at  the  major  stationary  source. 

(ii)  In  determining  the  projected 
actual  emissions  under  paragraph 
(b)(41)(i)  of  this  section  (before 
beginning  actual  construction),  the 
owner  or  operator  of  the  major 
stationary  source: 

(a)  Shall  consider  all  relevant 
information,  including  but  not  limited 
to,  historical  operational  data,  the 
company's  own  representations,  the 
company's  expected  business  activity 


and  the  company's  highest  projections 
of  business  activity,  the  company's 
filings  with  the  State  or  Federal 
regulatory  authorities,  and  compliance 
plans  under  the  approved  State 
Implementation  Plan;  and 

(fa)  Shall  include  fugitive  emissions  to 
the  extent  quantifiable  and  emissions 
associated  with  startups,  shutdowns, 
and  malfunctions;  and 

(c)  Shall  exclude,  in  calculating  any 
increase  in  emissions  that  results  from 
he  particular  project,  that  portion  of  the 
unit's  emissions  following  the  project 
that  an  existing  unit  could  have 
accommodated  during  the  consecutive 
24-month  period  used  to  establish  the 
baseline  actual  emissions  under 
paragraph  (b)(48)  of  this  section  and  that 
are  also  unrelated  to  the  particular 
project,  including  any  increased 
utilization  due  to  product  demand 
growth;  or 

[d)  In  lieu  of  using  the  method  set  out 
in  paragraphs  (a)(41)(ii)(a)  through  (c)  of 
this  section,  may  elect  to  use  the 
emissions  imit's  potential  to  emit,  in 
tons  per  year,  as  defined  under 
paragraph  (b)(4)  of  this  section. 

(42)  Clean  Unit  means  any  emissions 
unit  that  has  been  issued  a  major  NSR 
permit  that  requires  compliance  with 
BACT  or  LAER,  is  complying  with  such 
BACT/LAER  requirements,  and  qualifies 
as  a  Clean  Unit  piu^uant  to  paragraph 
(x)  of  this  section;  or  any  emissions  unit 
that  has  been  designated  by  the 
Administrator  as  a  Clean  Unit,  based  on 
the  criteria  in  paragraphs  (y)(3)(i) 
through  (iv)  of  this  section;  or  any 
emissions  unit  that  has  been  issued  a 
major  NSR  permit  that  requires 
compliance  with  BACT  or  LAER,  is 
complying  with  such  BACT/LAER 
requirements,  and  qualifies  as  a  Clean 
Unit  pursuant  to  regulations  approved 
into  tbe  State  Implementation  Plan  in 
accordance  with  §  51.165(c)  or 

§  51.166(u)  of  this  chapter;  or  any 
emissions  unit  that  has  been  designated 
by  the  reviewing  authority  as  a  Clean 
Unit  in  accordance  with  regulations 
approved  into  the  plan  to  earn,'  out 
§  51.165(d)  or  §51.166(u)  of  this 
chapter. 

(43)  Prevention  of  Significant 
Deterioration  (PSD)  program  means  the 
EPA-implemented  major  source 
preconstruction  permit  programs  under 
this  section  or  a  major  source 
preconstruction  permit  program  that  has 
been  approved  by  the  Administrator  and 
incorporated  into  the  State 
Implementation  Plan  pursuant  to 
§51.166  of  this  chapter  to  implement  * 
the  requirements  of  that  section.  .\ny 
permit  issued  under  such  a  program  is 

a  major  NSR  permit. 
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(44)  Continuous  emissions  monitoring 
system  (GEMS)  means  all  of  the 
equipment  that  may  be  required  to  meet 
the  data  acquisition  and  availability 
requirements  of  this  section,  to  sample, 
condition  (if  applicable),  analyze,  and 
provide  a  record  of  emissions  on  a 
continuous  basis. 

(45)  Predictive  emissions  monitoring 
system  (PEMS)  means  all  of  the 
tiquipment  necessary  to  monitor  process 
and  control  device  operational 
parameters  (for  example,  control  device 
secondary  voltages  and  electric 
currents)  and  other  information  (for 
example,  gas  flow  rate,  O:  or  CO: 
concentrations),  and  calculate  and 
record  the  mass  emissions  rate  (for 
example.  Ib/hr)  on  a  continuous  basis. 

[46]  Continuous  parameter 
monitoring  system  (CPMSI  means  all  of 
the  equipment  necessary  to  meet  the 
data  acquisition  and  availability 
requirements  of  this  section,  to  monitor 
process  and  control  device  operational 
parameters  (for  example,  control  device 
secondary  voltages  and  electric 
currents)  and  other  information  (for 
example,  gas  flow  rate,  0:  or  CO: 
concentrations),  and  to  record  average 
operational  parameter  value(s)  on  a 
continuous  basis. 

(47)  Continuous  emissions  rate 
monitoring  system  (CERMS)  means  the 
total  equipment  required  for  the 
determination  and  recording  of  the 
pollutant  mass  emissions  rate  (in  terms 
of  mass  per  unit  of  time). 

(48)  Baseline  actual  emissions  means 
the  rate  of  emissions,  in  tons  per  year, 
of  a  regulated  NSR  pollutant,  as 
determined  in  accordance  with 
paragraphs  (b)(48)(i)  through  (iv)  of  this 
section. 

(i)  For  any  existing  electric  utility 
steam  generating  unit,  baseline  actual 
emissions  means  the  average  rate,  in 
tons  per  year,  at  which  the  unit  actually 
emitted  the  pollutant  during  any 
consecutive  24-month  period  selected 
by  the  owner  or  operator  within  the  5- 
year  period  immediately  preceding 
when  the  owner  or  operator  begins 
actual  construction  of  the  project.  The 
Administrator  shall  allow  the  use  of  a 
different  time  period  upon  a 
determination  that  it  is  more 
representative  of  normal  source 
operation. 

(a)  The  average  rate  shall  include 
fugitive  emissions  to  the  extent 
quantifiable,  and  emissions  associated 
with  startups,  shutdowns,  and 
malfunctions. 

(6)  The  average  rate  shall  be  adjusted 
downward  to  exclude  any  non- 
rompliant  emissions  that  occurred 
while  the  source  was  operating  above 
any  emission  limitation  that  was  legally 


enforceable  during  the  consecutive  24- 
month  period. 

(c)  For  a  regulated  NSR  pollutant, 
when  a  project  involves  multiple 
emissions  units,  only  one  consecutive 
24-month  period  must  be  used  to 
determine  the  baseline  actual  emissions 
for  the  emissions  units  being  changed. 
A  different  consecutive  24-month 
period  can  be  used  For  each  regulated 
NSR  pollutant. 

(d)  The  average  rate  shall  not  be  based 
on  any  consecutive  24-month  period  for 
which  there  is  inadequate  information 
for  determining  annual  emissions,  in 
tons  per  year,  and  for  adjusting  this 
amount  if  required  by  paragraph 
(b)(48)(i)(fa)  of  this  section. 

(ii)  For  an  existing  emissions  unit 
(other  than  an  electric  utility  steam 
generating  unit),  baseline  actual 
emissions  means  the  average  rate,  in 
tons  per  year,  at  which  the  emissions 
unit  actually  emitted  the  pollutant 
during  any  consecutive  24-month 
period  selected  by  the  owner  or  operator 
within  the  10-year  period  immediately 
preceding  either  the  date  the  owner  or 
operator  begins  actual  construction  of 
the  project,  or  the  date  a  complete 
permit  application  is  received  by  the 
Administrator  for  a  permit  required 
under  this  section  or  by  the  revievVing 
authority  for  a  permit  required  by  a 
plan,  whichever  is  earlier,  except  that 
the  10-year  period  shall  not  include  any 
period  earlier  than  November  15,  1990. 

(a)  The  average  rate  shall  include 
fugitive  emissions  to  the  extent 
quantifiable,  and  emissions  associated 
with  startups,  shutdowns,  and 
malfunctions. 

ib)  The  average  rate  shall  be  adjusted 
downward  to  exclude  any  non- 
compliant  emissions  that  occurred 
while  the  source  was  operating  above  an 
emission  limitation  that  was  legally 
enforceable  during  the  consecutive  24- 
month  period. 

(c)  The  average  rate  shall  be  adjusted 
downward  to  exclude  any  emissions 
that  would  have  exceeded  an  emission 
limitation  with  which  the  major 
stationary  source  must  currently 
comply,  had  such  major  stationary 
source  been  required  to  comply  with 
such  limitations  during  the  consecutive 
24-month  period.  However,  if  an 
emission  limitation  is  part  of  a 
maximum  achievable  control 
technology  standard  that  the 
Administrator  proposed  or  promulgated 
under  part  63  of  this  chapter,  the 
baseline  actual  emissions  need  only  be 
adjusted  if  the  State  has  taken  credit  for 
such  emissions  reductions  in  an 
attainment  demonstration  or 
maintenance  plan  consistent  with  the 


requirements  of  §  51.165(a)(3){ii)(G)  of 
this  chapter. 

(d]  For  a  regulated  NSR  pollutant, 
when  a  project  involves  multiple 
emissions  units,  only  one  consecutive 
24-month  period  nnist  be  used  to 
determine  the  baseline  actual  emissions 
for  all  the  emissions  units  being 
changed.  A  different  consecutive  24- 
month  period  can  be  used  For  each 
regulated  NSR  pollutant. 

(e)  The  average  rate  shall  not  be  based 
on  any  consecutive  24-month  period  for 
which  there  is  inadequate  information 
for  determining  annual  emissions,  in 
tons  per  year,  and  for  adjusting  this 
amount  if  required  by  paragraphs 
{b}(48)(ii)(b)  and  (c)  of  this  section. 

(iii)  For  a  new  emissions  unit,  the 
baseline  actual  emissions  for  purposes 
of  determining  the  emissions  increase 
that  will  result  from  the  initial 
construction  and  operation  of  such  unit 
shall  equal  zero:  and  thereafter,  for  all 
other  purposes,  shall  equal  the  unit's 
potential  to  emit. 

(iv)  For  a  PAL  for  a  stationary  source, 
the  baseline  actual  emissions  shall  be 
calculated  for  existing  electric  utility 
steam  generating  units  in  accordance 
with  the  procedures  contained  in 
paragraph  (b)(48){i)  of  this  section,  for 
other  existing  emissions  units  in 
accordance  with  the  procedures 
contained  in  paragraph  (b)(48)(ii)  of  this 
section,  and  for  a  new  emissions  unit  in 
accordance  with  the  procedures 
contained  in  paragraph  (b)(48)(iii)  of 
this  section. 

(49)  (Reserved) 

(50)  Regulated  NSR  pollutant,  for 
purposes  of  this  section,  means  the 
following: 

(i)  Any  pollutant  for  which  a  national 
ambient  air  quality  standard  has  been 
promulgated  and  any  constituents  or 
precursors  for  such  pollutants  identified 
by  the  Administrator  (e.g..  volatile 
organic  compounds  are  precursors  for 
ozone); 

(ii)  Any  pollutant  that  is  subject  to 
any  standard  promulgated  under  section 
111  of  the  Act: 

(iii)  Any  Class  I  or  II  substance  subject 
to  a  standard  promulgated  under  or 
established  by  title  VI  of  the  Act;  or 

(iv)  Any  pollutant  that  otherwise  is 
subject  to  regulation  under  the  Act; 
except  that  any  or  all  hazardous  air 
pollutants  either  listed  in  section  112  of 
the  Act  or  added  to  the  list  pursuant  to 
section  112(b)(2)  of  the  Act.  which  have 
not  been  delisted  pursuant  to  seciion 
112(b)(3)  of  the  Act.  are  not  regulated 
NSR  pollutants  unless  the  listed 
hazardous  air  pollutant  is  also  regulated 
as  a  constituent  or  precursor  of  a  general 
pollutant  listed  under  section  108  of  the 
Act. 
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(51)  Reviewing  authority  means  the 
State  air  pollution  control  agency,  local 
agency,  other  State  agency.  Indian  tribe, 
or  other  agency  authorized  by  the 
Administrator  to  carry  out  a  permit 
program  under  §  51.165  and  §  51.166  of 
this  chapter,  or  the  Administratrir  in  the 
case  of  EPA-implemented  permit 
programs  under  this  section. 

(52)  Project  means  a  physical  change 
in,  or  change  in  the  method  of  operation 
of,  an  existing  major  stationary  source. 

(53)  Lowest  achievable  emission  rate 
(LAER)  is  as  defined  in 
§51.165(a)(l)(xiii)  of  this  chapter. 

(54)  Reasonably  available  control 
technology  (RACTj  is  as  defined  in 
§51.100(o)  of  this  chapter. 
***** 

(i)  Exemptions.  *   *   * 

***** 

(r)  *   *   * 

(5)  [Reserved] 

(6)  The  provisions  of  this  paragraph 
(r)(6)  apply  to  projects  at  an  existing 
emissions  unit  at  a  major  stationary 
source  (other  than  projects  at  a  Clean 
Unit  or  at  a  source  with  a  PAL)  in 
circumstances  where  there  is  a 
reasonable  possibility  that  a  project  that 
is  not  a  part  of  a  major  modification  may 
result  in  a  significant  emissions  increase 
and  the  owner  or  operator  elects  to  use 
the  method  specified  in  paragraphs 
(b)(41)(ii){a)  through  (c)  of  this  section 
for  calculating  projected  actual 
emissions. 

(i)  Before  beginning  actual 
construction  of  the  project,  the  owner  or 
operator  shall  document  and  maintain  a 
record  of  the  following  information: 

(a)  A  description  of  the  project: 

(6)  Identification  of  the  emissions 
unit(s)  whose  emissions  of  a  regulated 
NSR  pollutant  could  be  affected  by  the 
project:  and 

(c)  A  description  of  the  applicability 
test  used  to  determine  that  the  project 
is  not  a  major  modification  for  any 
regulated  NSR  pollutant,  including  the 
baseline  actual  emissions,  the  projected 
actual  emissions,  the  amount  of 
emissions  excluded  under  paragraph 
(b)(41)(ii){c)  of  this  section  and  an 
explanation  for  why  such  amount  was 
excluded,  and  any  netting  calculations, 
if  applicable. 

(ii)  If  the  emissions  unit  is  an  existing 
electric  utility  steam  generating  unit, 
before  beginning  actual  construction, 
the  owner  or  operator  shall  provide  a 
copy  of  the  information  set  out  in 
paragraph  (r)(6)(i)  of  this  section  to  the 
Administrator.  Nothing  in  this 
paragraph  (r)(6)(ii)  shall  be  construed  to 
require  the  owner  or  operator  of  such  a 
unit  to  obtain  any  determination  from 
the  Administrator  before  beginning 
actual  construction. 


(iii)  The  owner  or  operator  shall 
monitor  the  emissions  of  any  regulated 
NSR  pollutant  that  could  increase  as  a 
result  of  the  project  and  that  is  emitted 
by  any  emissions  unit  identified  in 
paragraph  (r)(6)(i)(fa)  of  this  section;  and 
calculate  and  maintain  a  record  of  the 
annual  emissions,  in  tons  per  year  on  a 
cedendar  year  basis,  for  a  period  of  5 
years  following  resumption  of  regular 
operations  after  the  change,  or  for  a 
period  of  10  years  following  resumption 
of  regular  operations  after  the  change  if 
the  project  increases  the  design  capacity 
of  or  potential  to  emit  that  regulated 
NSR  pollutant  at  such  emissions  unit. 

(iv)  If  the  unit  is  an  existing  electric 
utility  steam  generating  unit,  the  owner 
or  operator  shall  submit  a  report  to  the 
Administrator  within  60  days  after  the 
end  of  each  year  during  which  records 
must  be  generated  under  paragraph 
(r)(6)(iii)  of  this  section  setting  out  the 
unit's  annual  emissions  during  the 
calendar  year  that  preceded  submission 
of  the  report. 

(v)  If  tne  unit  is  an  existing  unit  other 
than  an  electric  utility  steam  generating 
unit,  the  owner  or  operator  shall  submit 
a  report  to  the  Administrator  if  the 
annual  emissions,  in  tons  per  year,  from 
the  project  identified  in  paragraph 
(r)(6)(i)  of  this  section,  exceed  the 
baseline  actual  emissions  (as 
documented  and  maintained  pursuant 
to  paragraph  (r)(6)(i)(c)  of  this  section). 
by  a  significant  amount  (as  defined  in 
paragraph  {b)(23)  of  this  section)  for  that 
regulated  NSR  pollutant,  and  if  such 
emissions  differ  from  the 
preconstruction  projection  as 
documented  and  maintained  pursuant 
to  paragraph  (r)(6)(i)(c)  of  this  section. 
Such  report  shall  be  submitted  to  the 
Administrator  within  60  days  after  the 
end  of  such  year.  The  report  shall 
contain  the  following: 

(a)  The  name,  address  and  telephone 
number  of  the  major  stationary  source; 

(b)  The  annual  emissions  as 
calculated  pursuant  to  paragraph 
(r)(6)(iii)  of  this  section:  and 

(c)  Any  other  information  that  the 
owner  or  operator  wishes  to  include  in 
the  report  (e.g.,  an  explanation  as  to 
why  the  emissions  differ  from  the 
preconstruction  projection). 

(7)  The  owner  or  operator  of  the 
source  shall  make  the  information 
required  to  be  documented  and 
maintained  pursuant  to  paragraph  (r)(6) 
of  this  section  available  for  review  upon 
a  request  for  inspection  by  the 
Administrator  or  the  general  public 
pursuant  to  the  requirements  contained 
in  §  70.4(b)(3}(viii)  of  this  chapter. 
***** 

(x)  Clean  Unit  Test  for  emissions  units 
that  are  subject  to  BACT  or  LAER.  An 


owner  or  operator  of  a  major  stationary 
source  has  the  option  of  using  the  Clean 
Unit  Test  to  determine  whether 
emissions  increases  at  a  Clean  Unit  are 
part  of  a  project  that  is  a  major 
modification  according  to  the  provisions 
in  paragraphs  (x)(l)  through  (9)  of  this 
section. 

(1)  Applicability.  The  provisions  of 
this  paragraph  (x)  apply  to  any 
emissions  unit  for  which  a  reviewing 
authority  has  issued  a  major  NSR  permit 
within  the  last  10  years. 

(2)  General  provisions  for  Clean  Units. 
The  provisions  in  paragraphs  (x)(2)(i) 
through  (iv)  of  this  section  apply  to  a 
Clean  Unit. 

(i)  Any  project  for  which  the  owner  or 
operator  begins  actual  construction  after 
the  effective  date  of  the  Clean  Unit 
designation  (as  determined  in 
accordance  with  paragraph  (x)(4)  of  this 
section)  and  before  the  expiration  date 
(as  determined  in  accordance  with 
paragraph  (x)(5)  of  this  sectioij)  will  be 
considered  to  have  occurred  while  the 
emissions  unit  was  a  Clean  Unit. 

(ii)  If  a  project  at  a  Clean  Unit  does 
not  cause  the  need  for  a  change  in  the 
emission  limitations  or  work  practice 
requirements  in  the  permit  for  the  unit 
that  were  adopted  in  conjunction  with 
BACT  and  the  project  would  not  alter 
any  physical  or  operational 
characteristics  that  formed  the  basis  for 
the  BACT  determination  as  specified  in 
paragraph  (x)(6){iv)  of  this  section,  the 
emissions  unit  remains  a  Clean  Unit. 

(iii)  If  a  project  causes  the  need  for  a 
change  in  the  emission  limitations  or 
work  practice  requirements  in  the 
permit  for  the  unit  that  were  adopted  in 
conjunction  with  BACT  or  the  project 
would  alter  any  physical  or  operational 
characteristics  that  formed  the  basis  for 
the  BACT  determination  as  specified  in 
paragraph  (x)(6)(iv)  of  this  section,  then 
the  emissions  unit  loses  its  designation 
as  a  Clean  Unit  upon  issuance  of  the 
necessary  permit  revisions  (unless  the 
unit  re-qualifies  as  a  Clean  Unit 
pursuant  to  paragraph  (x)(3)(iii)  of  this 
section).  If  the  owner  or  operator  begins 
actual  construction  on  the  project 
without  first  applying  to  revise  the 
emissions  unit's  permit,  the  Clean  Unit 
designation  ends  immediately  prior  to 
the  time  when  actual  construction 
begins. 

(iv)  A  project  that  causes  an  emissions 
unit  to  lose  its  designation  as  a  Clean 
Unit  is  subject  to  the  applicability 
requirements  of  paragraphs  (a){2)(iv)(a) 
through  id)  and  paragraph  (a)(2)(iv)(/)  of 
this  section  as  if  the  emissions  unit  is 
not  a  Clean  Unit. 

(3)  Qualifying  or  re-qualifying  to  use 
the  Clean  Unit  Applicability  Test.  An 
emissions  unit  automatically  qualifies 
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as  a  Clean  Unit  when  the  unit  meets  the 
criteria  in  paragraphs  (x)(3)(i)  and  (ii)  of 
this  section.  After  the  original  Clean 
Unit  expires  in  accordance  with 
paragraph  (x)(5)  of  this  section  or  is  lost 
pursuant  to  paragraph  (x)(2)(iii)  of  this 
section,  such  emissions  unit  may  re- 
qualify  as  a  Clean  Unit  under  either 
paragraph  (x)(3)(iii)  of  this  section,  or 
under  the  Clean  Unit  provisions  in 
paragraph  (yl  of  this  section.  To  re- 
qualify  as  a  Clean  Unit  under  paragraph 
(x)(3)(iii)  of  this  section,  the  emissions 
unit  must  obtain  a  new  major  NSR 
permit  issued  through  the  applicable 
PSD  program  and  meet  all  the  criteria  in 
paragraph  (x)(3){iii)  of  this  section.  The 
Clean  Unit  designation  applies 
individually  for  each  pollutant  emitted 
by  the  emissions  unit. 

(i)  Pf^rmitting  requirement.  The 
emissions  unit  must  have  received  a 
major  NSR  permit  within  the  last  10 
years.  The  owner  or  operator  must 
maintain  and  be  able  to  provide 
information  that  would  demonstrate 
that  this  permitting  requirement  is  met, 

(ii)  Qualifying  air  pollution  control 
technologies  Air  pollutant  emissions 
from  the  emissions  unit  must  be 
reduced  tfuough  the  use  of  air  pollution 
control  technology  (which  includes 
pollution  prevention  as  defined  under 
paragraph  (b)(39)  of  this  section  or  work 
practices)  that  meets  both  the  following 
requirements  in  paragraphs  (x)(3)(ii)(a) 
and  (6)  of  this  section. 

(a)  The  control  technology  achieves 
the  BACT  or  LAER  level  of  emissions 
reductions  as  determined  through 
issuance  of  a  major  NSR  permit  within 
the  past  10  years.  However,  the 
emissions  unit  is  not  eligible  for  the 
Clean  Unit  designation  if  the  BACT 
determination  resulted  in  no 
requirement  to  reduce  emissions  below 
the  level  of  a  standard,  uncontrolled, 
new  emissions  unit  of  the  same  type. 

[b]  The  owner  or  operator  made  an 
investment  to  install  the  control 
technology.  For  the  purpose  of  this 
determination,  an  investment  includes 
expenses  to  research  the  application  of 
a  pollution  prevention  technique  to  the 
emissions  unit  or  expenses  to  apply  a 
pollution  prevention  technique  to  an 
emissions  unit. 

(iii)  Re-qualifying  for  the  Clean  Unit 
designation.  The  emissions  unit  must 
obtain  a  new  major  NSR  permit  that 
requires  compliance  with  the  current- 
day  BACT  (or  LAER).  and  the  emissions 
unit  must  meet  the  requirements  in 
paragraphs  (x)(3)(i)  and  (x)(3)(ii)  of  this 
section. 

(4)  Effective  date  of  the  Clean  Unit 
designation  The  effective  date  of  an 
emissions  unit's  Clean  Unit  designation 
(that  is.  the  date  on  which  the  owner  or 


operator  may  begin  to  use  the  Clean 
Unit  Test  to  determine  whether  a  project 
at  the  emissions  unit  is  a  major 
modification)  is  determined  according 
to  the  applicable  paragraph  (x)(4)(i)  or 
(x)(4)(ii)  of  this  section. 

(i)  Original  Clean  Unit  designation, 
and  emissions  units  that  re-qualify  as 
Clean  Units  bv  implementing  new 
control  technology  to  meet  current-day 
BACT.  The  effective  date  is  the  date  the 
emissions  unifs  air  pollution  control 
le<;hnology  is  placed  into  service,  or  3 
years  after  the  issuance  date  of  the  major 
NSR  permit,  whichever  is  earlier,  but  no 
sooner  than  March  3.  2003.  that  is  the 
date  these  provisions  become  effective, 
(ii)  Emissions  units  that  re-qualify  for 
the  Clean  Unit  designation  using  an 
existing  control  technology  The 
effective  date  is  the  date  the  new.  major 
NSR  permit  is  issued. 

(5)  Clean  Unit  expiration.  An 
emissions  unit's  Clean  Unit  designation 
expires  (that  is.  the  date  on  which  the 
owner  or  operator  may  no  longer  use  the 
Clean  Unit  Test  to  determine  whether  a 
project  affecting  the  emissions  unit  is.  or 
is  part  of.  a  major  modification) 
according  to  the  applicable  paragraph 
(x)(5)(i)  or  (ii)  of  this  section. 

(i)  Original  Clean  Unit  designation, 
and  emissions  units  that  re-qualify  by 
implementing  new  control  technology  to 
meet  current-day  BACT  For  any 
emissions  unit  that  automatically 
qualifies  as  a  Clean  Unit  under 
paragraphs  (x)(3){i)  and  (ii)  of  this 
section  or  re-qualifies  by  implementing 
new  control  technology  to  meet  current- 
day  BACT  under  paragraph  (x)(3)(iii)  of 
this  section,  the  Clean  Unit  designation 
expires  10  years  after  the  effetlive  date, 
or  the  date  the  equipment  went  into 
service,  whichever  is  earlier;  or.  it 
expires  at  any  time  the  owner  or 
operator  fails  to  comply  with  the 
provisions  for  maintaining  the  Clean 
Unit  designation  in  paragraph  (x)(7)  of 
this  section. 

(ii)  Emissions  units  that  re-qualify  for 
the  Clean  Unit  designation  using  an 
existing  control  technology.  For  any 
emissions  unit  that  re-qualifies  as  a 
Clean  Unit  under  paragraph  (x)(3)(iii)  of 
this  section  using  an  existing  control 
technology,  the  Clean  Unit  designation 
expires  10  years  after  the  effective  date; 
or,  it  expires  any  time  the  owner  or 
operator  fails  to  comply  with  the 
provisions  for  maintaining  the  Clean 
Unit  designation  in  paragraph  (x)(7)  of 
this  section. 

(6)  Required  title  V  permit  content  for 
a  Clean  Unit  After  the  effective  date  of 
the  Clean  Unit  designation,  and  in 
accordance  with  the  provisions  of  the 
applicable  title  V  permit  program  under 
part  70  or  part  71  of  this  chapter,  but  no 


later  than  when  the  title  V  permit  is 
renewed,  the  title  V  permit  for  the  major 
stationary  source  must  include  the 
following  terms  and  conditions  in 
paragraphs  (x)(6)(i)  through  (vi)  of  this 
section  related  to  the  Clean  Unit. 

(i)  A  statement  indicating  that  the 
emissions  unit  qualifies  as  a  Clean  Unit 
and  identifviiiL'  thf  [i-  iilutrtnt(s)  for 
which  thi.s  dfMUHin  >\i  ((mlies. 

(ii)  The  effectn      <.  .  •    '(the  Clean 
Unit  designation  1!  tlu.^  date  is  not 
known  when  the  Clean  Unit  designation 
is  initially  recorded  in  the  title  V  permit 
(e.g.,  because  the  air  pollution  control 
technology  is  not  yet  in  service),  the 
permit  must  describe  the  event  that  will 
determine  the  effective  date  (e.g.,  the 
date  the  control  technology  is  placed 
into  service).  Once  the  effective  date  is 
determined,  the  owner  or  operator  must 
notify  the  Administrator  of  the  exact 
date  This  specific  effective  date  must  be 
added  to  the  source's  title  V  permit  at 
the  first  opportunity,  such  as  a 
modification,  revision,  reopening,  or 
renewal  of  the  title  V  permit  for  any 
reason,  whichever  comes  first,  but  in  no 
case  later  than  the  next  renewal. 

(iii)  The  expiration  date  of  the  Clean 
Unit  designation  If  this  date  is  not 
known  when  the  Clean  Unit  designation 
is  initially  recorded  into  the  title  V 
permit  {e.g.,  because  the  air  pollution 
control  technology  is  not  yet  in  service). 
then  the  permit  must  describe  the  event 
that  will  determine  the  expiration  date 
{e.g.,  the  date  the  control  technology  is 
placed  into  service).  Once  the  expiration 
date  is  determined,  the  owner  or 
operator  must  notify  the  Administrator 
of  the  exact  date.  The  expiration  date 
must  be  added  to  the  source's  title  V 
permit  at  the  first  opportunity,  such  as 
a  modification,  revision,  reopening,  or 
renewal  of  the  title  V  permit  for  any 
reason,  whichever  comes  first,  but  in  no 
case  later  than  the  next  renewal. 

(iv)  All  emission  limitations  and  work 
practice  requirements  adopted  in 
conjunction  with  BACT.  and  any 
physical  or  operational  characteristics 
which  formed  the  basis  for  the  BACT 
determination  {e.g.,  possibly  the 
emissions  unit's  capacity  or 
throughput). 

(v)  Monitoring,  recordkeeping,  and 
reporting  requirements  as  necessary  to 
demonstrate  that  the  emissions  unit 
continues  to  meet  the  criteria  for 
maintaining  the  CJean  Unit  designation. 
(See  paragraph  (x)(7)  of  this  section.) 

(vi J  Terms  reflecting  the  owner  or 
operators  duties  to  maintain  the  Clean 
Unit  designation  and  the  consequences 
of  failing  to  do  so.  as  presented  in 
paragraph  (x)(7)  of  this  section. 

(7)  Maintaining  the  Clean  Unit 
designation.  To  maintain  the  Clean  Unit 
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designation,  the  owner  or  operator  must 
conform  to  all  the  restrictions  listed  in 
paragraphs  (x)(7)(i)  through  (iii)  of  this 
section.  Thi.s  paragraph  (x){7)  applies 
indf'pendently  to  each  pollutant  for 
which  the  omissions  unit  has  the  Clean 
Unit  designation  That  is,  failing  to 
conform  to  tht»  restrictions  for  onf 
pollutant  affects  the  Clean  Unit 
designation  only  for  that  pollutant. 

(i)  The  Clean  Unit  must  comply  with 
the  emission  limitation(s)  and/or  work 
practice  requirements  adopted  in 
conjunction  with  the  BACT  that  is 
recorded  in  the  major  NSR  permit,  and 
subsequentlv  reflected  in  the  title  V 
permit   The  owner  or  operator  may  not 
make  a  physical  change  in  or  change  in 
the  method  of  operation  of  the  Clean 
Unit  that  cau.ses  the  emissions  unit  to 
function  in  a  manner  that  is  inconsistent 
with  the  physical  or  operational 
characteristics  that  formed  the  basis  for 
the  BACT  determination  {e.g..  possibly 
the  emissions  unit's  capacity  or 
throughput). 

(ii)  "The  Clean  Unit  must  comply  with 
any  terms  and  conditions  in  the  title  V 
permit  related  to  the  unit's  Clean  Unit 
designation 

(iii)  The  Clean  Unit  must  continue  to 
control  emissions  using  the  specific  air 
pollution  control  technology  that  was 
the  basis  for  its  Clean  I'nit  designation 
If  the  emissions  unit  or  control 
technology  is  replaced,  then  the  Clean 
Unit  designation  ends. 

(8)  Netting  at  Clean  Units.  Emissions 
changes  that  f>ccur  at  a  Clean  Unit  must 
not  be  included  in  calculating  a 
significant  net  emissions  increase  (that 
is,  must  not  be  used  in  a  "netting 
analysis"),  unless  such  use  occurs 
before  the  effective  date  of  the  Clean 
Unit  designation,  or  after  the  Clean  Unit 
designation  expire.?:  or,  unless  the 
emissions  unit  redu(  es  emissions  below 
the  level  that  qualified  the  unit  as  a 
Clean  Unit.  However,  if  the  Clean  Unit 
reduces  emissions  below  the  level  that 
qualified  the  unit  as  a  Clean  Unit,  then 
the  owner  or  operator  may  generate  a 
credit  for  the  difference  between  the 
level  that  qualified  the  unit  as  a  Clean 
Unit  and  the  new  emissions  limit  if 
such  reductions  are  surplus, 
quantifiable,  and  permanent.  For 
purposes  of  generating  offsets,  the 
reductions  must  also  he  federally 
enforceable  For  purposes  of 
determining  creditable  net  emissions 
increases  and  decreases,  the  reductions 
must  also  be  enforceable  as  a  practical 
matter. 

(9)  Effect  of  redesignation  on  the 
Clean  Unit  designation  The  Clean  Unit 
designation  of  an  emissions  unit  is  not 
affected  by  re-designation  of  the 
attainment  status  of  the  area  in  which  it 


is  located.  That  is.  if  a  Clean  Unit  is 
located  in  an  attainment  area  and  the 

area  is  redesignated  to  nonattainment 
Its  Clean  I'nit  designation  is  not 
affected  Similarly,  redesignation  from 
nonattainment  to  attainment  does  not 
affect  the  Clean  Unit  designation. 
However,  if  an  existing  Clean  Unit 
designation  expires,  it  must  re-qualify 
under  the  requirements  that  are 
currently  applicable  in  the  area 
(y)  Clean  L'nit  provisions  tor 
emission.^  uniti  that  achieve  an 
emission  limitation  comparable  to 
BACT.  An  owner  or  operator  of  a  major 
stationan'  source  has  the  option  of  using 
the  Clean  Unit  Test  to  determine 
whether  emissions  increases  at  a  Clean 
Unit  are  part  of  a  project  that  is  a  major 
modification  according  to  the  provisions 
in  paragraphs  (y)(l)  through  (11)  of  this 
section. 

(1)  Applicability.  The  provisions  of 
this  paragraph  (y)  apply  to  emissions 
units  which  do  not  qualify  as  Clean 
Units  under  paragraph  (.x'l  of  this 
section,  but  which  are  achieying  a  level 
of  emissions  control  comparable  to 
BACT.  as  determined  by  the 
.\dministrator  in  accordance  with  this 
paragraph  (y) 

(2)  General  pro\isions  for  Clean  Units. 
The  provisions  in  paragraphs  (y)(2)(i) 
through  (iv)  of  this  section  apply  to  a 
Clean  Unit  (designated  under  this 
paragraph  (y)). 

(i)  Any  project  for  which  the  owner  or 
operator  begins  actual  construction  after 
the  effective  date  of  the  Clean  Unit 
designation  las  determined  in 
accordance  with  paragraph  (y)(5)  of  this 
section]  and  before  the  expiration  date 
(as  determined  in  accordance  with 
paragraph  (y)(6)  of  this  section)  will  be 
considered  to  have  occurred  while  the 
emissions  unit  was  a  Clean  Unit. 

(ii)  If  a  project  at  a  Clean  Unit  does 
not  cause  the  need  for  a  change  in  the 
emission  limitations  or  work  practice 
requirements  in  the  permit  for  the  unit 
that  have  been  determined  (pursuant  to 
paragraph  {y)(4!  of  this  section)  to  be 
comparable  to  B.A.CT.  and  the  project 
would  not  alter  any  physical  or 
operational  characteristics  that  formed 
the  basis  for  determining  that  the 
emissions  unit's  control  technology 
achieves  a  level  of  emissions  control 
comparable  to  BACT  as  specified  m 
paragraph  (y)(8)(iyi  of  this  section,  the 
emissions  unit  remains  a  Clean  Unit. 

(iii)  If  a  project  causes  the  need  for  a 
change  in  the  emission  limitations  or 
work  practice  requirements  in  the 
permit  for  the  unit  that  have  been 
determined  (pursuant  to  paragraph 
(y)(4)  of  this  section)  to  be  comparable 
to  BACT.  or  the  project  would  alter  any 
physical  or  operational  characteristics 


that  formed  the  basis  for  determining 
that  the  emissions  unit's  control 
technology  achieves  a  level  of  emissions 
control  comparable  to  BACT  as 
specified  in  paragraph  (y)(8)(iv)  of  this 
section,  then  the  emissions  unit  loses  its 
designation  as  a  Clean  Unit  upon 
issuance  of  the  necessary  permit 
revisions  (unless  the  unit  re-qualifies  as 
a  Clean  Unit  pursuant  to  paragraph 
(u)(3)(iv)  of  this  section).  If  the  owner  or 
operator  begins  actual  construction  on 
the  project  without  first  applying  to 
revise  the  emissions  unit's  permit,  the 
Clean  Unit  designation  ends 
immediately  prior  to  the  time  when 
actual  construction  begins. 

(iv)  A  project  that  causes  an  emissions 
unit  to  lose  its  designation  as  a  Clean 
Unit  is  subject  to  the  applicability 
requirements  of  paragraphs  (a)(2)(iv)(a) 
through  (d)  and  paragraph  (a)(2)(iv)(/)  of 
this  section  as  if  the  emissions  unit  is 
not  a  Clean  Unit. 

(3)  Qualifying  or  re-qualifying  to  use 
the  Clean  Unit  applicability  test.  An 
emissions  unit  qualifies  as  a  Clean  Unit 
when  the  unit  meets  the  criteria  in 
paragraphs  (y)(3)(i)  through  (iii)  of  this 
section.  After  the  original  Clean  Unit 
designation  expires  in  accordance  with 
paragraph  (y)(6)  of  this  section  or  is  lost 
pursuant  to  paragraph  (y)(2)(iii)  of  this 
section,  such  emissions  unit  may  re- 
qualify  as  a  Clean  Unit  imder  either 
paragraph  (y)(3)(iv)  of  this  section,  or 
under  the  Clean  Unit  provisions  in 
paragraph  (x)  of  this  section.  To  re- 
qualify  as  a  Clean  Unit  under  paragraph 
(y){3)(iv)  of  this  section,  the  emissions 
unit  must  obtain  a  new  permit  issued 
pursuant  to  the  requirements  in 
paragraphs  (y)(7)  and  (8)  of  this  section 
and  meet  all  the  criteria  in  paragraph 
(y)(3){iv)  of  this  section.  The 
Administrator  will  make  a  separate 
Clean  Unit  designation  for  each 
pollutant  emitted  by  the  emissions  unit 
for  which  the  emissions  unit  qualifies  as 
a  Clean  Unit. 

(i)  Qualifying  air  pollution  control 
technologies.  Air  pollutant  emissions 
from  the  emissions  unit  must  be 
reduced  through  the  use  of  air  pollution 
control  technology  (which  includes 
pollution  prevention  as  defined  under 
paragraph  (b)(39)  of  this  section  or  work 
practices)  that  meets  both  the  following 
requirements  in  paragraphs  (y)(3)(i)(o) 
and  (fc)  of  this  section. 

(a)  The  owner  or  operator  has 
demonstrated  that  the  emissions  unit's 
control  technology  is  comparable  to 
BACT  according  to  the  requirements  of 
paragraph  (y)(4)  of  this  section. 
However,  the  emissions  unit  is  not 
eligible  for  a  Clean  Unit  designation  if 
its  emissiofts  are  not  reduced  below  the 
level  of  a  standard,  uncontrolled 
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the  BACT  doforminations  to  which  if  is 
compan>d  have  resulted  in  a 
determination  that  no  control  measures 
are  required) 

(b)  The  owner  or  operator  made  an 
investment  to  install  the  control 
technology.  For  the  purpose  of  this 
lotermination.  an  investment  includes 
\penses  to  research  the  application  of 
a  pollution  prevention  tiH;hniquo  to  the 
emissions  unit  or  to  retool  the  unit  to 
applv  a  pollution  prevention  technique. 

(ii)  Impact  of  emissions  from  tbr  unit 
The  Administrator  must  determine  that 
the  allowable  emissions  from  the 
omissions  unit  will  not  cause  or 
contribute  to  a  violation  of  any  national 
ambient  air  quality  standard  or  PSD 
increment,  or  adversely  impact  an  air 
quality  related  value  (such  as  visibility) 
that  has  been  identified  for  a  Federal 
Class  I  area  by  a  Federal  Land  Manager 
and  for  which  information  is  available 
to  the  general  public. 

(iii)  £>a(e  of  installation.  An  emi.ssions 
unit  may  qualify  as  a  Clean  Unit  even 
if  the  control  technology,  on  which  the 
Clean  Unit  designation  is  based,  was 
installed  before  March  3,  2003. 
However,  for  such  emissions  units,  the 
owner  or  operator  must  apply  for  the 
(llean  Unit  designation  before  December 
31,  2004.  For  tiK:hnologies  installed  on 
and  after  March  3.  2003.  the  owner  or 
operator  must  apply  for  the  Clean  Unit 
designation  at  the  time  the  ccmlrol 
technology  is  installed. 

(iv)  Re-qualifying  as  a  Chan  Unit.  The 
emissions  unit  must  obtain  a  now 
permit  (pursuant  to  requirements  in 
paragraphs  (y){7)  and  (8)  of  this  .se<:tion) 
(hat  demonstrates  that  the  emissicms 
unit's  control  technology  is  achieving  a 
level  of  emissif)n  control  comparable  to 
current-day  BAtTT,  and  the  emissions 
unit  must  meet  the  requirements  in 
paragraphs  (y)(3){i)(a)  and  (y)(3)(ii)  of 
this  section. 

(4)  Demonstrating  control 
effectiveness  comparable  to  BACH".  The 
owner  or  operator  may  demonstrate  that 
the  emissions  unit's  ctmtrol  te<:hnology 
is  comparable  to  BACT  for  purposes  of 
paragraph  (y)(3)(i)  of  this  set:tion 
according  to  either  paragraph  (y)(4)(i)  or 
(ii)  of  this  section.  Paragraph  (y){4)(iii) 
of  this  section  specifies  the  time  for 
making  this  comparison. 

(i)  Comparison  to  previous  BACT  and 
LAER  determinations.  The 
Administrator  maintains  an  on-line  data 
base  of  previous  determinatif)ns  of 
RACT,  BACT.  and  LAFR  in  the  RACTT/ 
BACT/LAER  Clearinghouse  (RBLC:)  The 
emissi(ms  units  control  technology  is 
presumed  to  be  comparable  to  BACrT  if 
it  achieves  an  emission  limitation  that  is 
equal  to  or  better  than  the  average  of  the 
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sources  for  which  a  BACT  or  LAER 
determination  has  btwn  made  within  the 
preceding  ,S  years  and  entered  into  the 
RBLC.  and  for  which  it  is  technically 
feasible  to  apply  the  BACT  or  LAER 
control  technology  to  the  emissions 
unit.  The  Administrator  shall  also 
compare  this  presumption  to  any 
additional  BACT  or  LAER 
determinations  of  which  he  or  she  is 
aware,  and  shall  consider  any 
information  on  achieved-in-practice 
pollution  control  technologies  provided 
during  the  public  comment  period,  to 
determine  whether  any  presumptive 
determination  that  the  control 
technology  is  comparable  to  BACT  is 
correct. 

(ii)  The  substantially-as-effective  test. 
The  owner  or  operator  may  demonstrate 
that  the  emissions  units  control 
technology  is  substantially  as  effective 
as  BACT  In  addition,  any  other  person 
may  present  evidence  related  to  whether 
the  control  technology  is  substantially 
as  effective  as  BACT  during  the  public 
participation  process  required  under 
paragraph  (y)(7)  of  this  section.  The 
Administrator  shall  consider  such 
evidence  on  a  case-by-case  basis  and 
determine  whether  the  emissions  unit's 
dir  pollution  control  technology  is 
substantially  as  effective  as  BACT. 

(iii)  Time  of  comparison. 

[a]  Emissions  units  with  control 
technologies  that  are  installed  before 
March  J.  2003  The  owner  or  operator 
of  an  emissions  unit  who.se  control 
technology  is  installed  before  March  3, 
2003  may.  at  its  option,  either 
demonstrate  that  the  emission  limitation 
achieved  by  the  emissions  unit's  control 
tec:hnology  is  comparable  to  the  BACT 
requirements  that  applied  at  the  time 
the  control  technologv  was  installed,  or 
demonstrate  that  the  emission  limitation 
achieved  by  the  emissions  unit's  control 
tet:hnology  is  comparable  to  current-day 
BACT  requirements.  The  expiration  date 
of  the  (Uean  Unit  designation  will 
depend  on  which  option  the  owner  or 
operator  uses,  as  specified  in  paragraph 
(y)(6)  of  this  section. 

(fa)  Emissions  units  with  control 
technologies  that  are  installed  on  and 
after  March  3.  2003.  The  owner  or 
operator  must  demonstrate  that  the 
emission  limitation  achieved  by  the 
emissions  unit's  control  technology  is 
comparable  to  current-day  BACT 
rtiquirements. 

(5)  Effective  date  of  the  Clean  Unit 
designation  The  effective  date  of  an 
emissions  unit's  Clean  Unit  designation 
(that  is,  the  date  on  which  the  owner  or 
operator  may  begin  to  use  the  Clean 
Unit  Test  to  determine  whether  a  project 
involving  the  emissions  unit  is  a  major 


modification)  is  the  date  that  the  permit 
required  by  paragraph  (y)(7)  of  this 
section  is  issued  or  the  date  that  the 
emissions  units  air  pollution  control 
technology  is  placed  into  service, 
whichever  is  later. 

(6)  Clean  Unit  expiration.  If  the  owner 
or  operator  demonstrates  that  the 
emission  limitation  achieved  by  the 
emissions  unit's  control  technology  is 
comparable  to  the  BACT  requirements 
that  applied  at  the  time  the  control 
technology  was  installed,  then  the  Clean 
Unit  designation  expires  10  years  from 
the  date  that  the  control  technology  was 
installed  For  all  other  emissions  units, 
the  Clean  Unit  designation  expires  10 
years  from  the  effective  date  of  the 
Clean  Unit  designation,  as  determined 
according  to  paragraph  (y)(5)  of  this 
section.  In  addition,  for  all  emissions 
units,  the  Clean  Unit  designation 
expires  any  time  the  owner  or  operator 
fails  to  comply  with  the  provisions  for 
maintaining  the  Clean  Unit  designation 
in  paragraph  (y)(9)  of  this  section. 

(7)  Procedures  for  designating 
emissions  units  as  Clean  Units.  The 
Administrator  shall  designate  an 
emissions  unit  a  Clean  Unit  only  by 
issuing  a  permit  thn)ugh  a  permitting 
program  that  has  been  approved  by  the 
Administrator  and  that  conforms  with 
the  requirements  of  *»§  51.160  through 
51.164  of  this  chapter  including 
requirements  for  public  notice  of  the 
proposed  Clean  Unit  designation  and 
opportunity  for  public  comment.  Such 
permit  must  also  meet  the  requirements 
in  paragraph  (y)(8)  of  this  secrtion. 

(8)  Required  permit  content.  The 
permit  required  by  paragraph  (y)(7)  of 
this  section  shall  include  the  terms  and 
conditions  set  forth  in  paragraphs 
(y)(8)(i)  through  (vi)  of  this  section. 
Such  terms  and  conditions  shall  be 
incorporated  into  the  major  stationary 
source's  title  V  permit  in  accordance 
with  the  provisions  of  the  applicable 
title  V  permit  program  under  part  70  or 
part  71  of  this  chapter,  but  no  later  than 
when  the  title  V  permit  is  renewed. 

(i)  A  statement  indicating  that  the 
emissions  unit  qualifies  as  a  Clean  Unit 
and  identifying  the  pollutant(s)  for 
which  this  designation  applies. 

(ii)  The  effective  date  of  the  Clean 
Unit  designation.  If  this  date  is  not 
known  when  the  Administrator  issues 
the  permit  {e.g..  because  the  air 
pollution  control  technology  is  not  yet 
in  service),  then  the  permit  must 
describe  the  event  that  will  determine 
the  effective  date  [e.g..  the  date  the 
control  technology  is  placed  into 
service).  Once  the  effective  date  is 
known,  then  the  owner  or  operator  must 
notify  the  Administrator  of  the  exact 
date.  This  specific  effective  date  must  be 
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added  to  the  source's  title  V  permit  at 
the  first  opportunity,  such  as  a 
modification,  revision,  rpopenin^.  nr 
renewal  of  the  title  \'  permit  for  any 
reason,  whichever  comes  first,  but  in  no 
case  later  than  the  next  renewal 

(iii)  The  expiration  date  of  the  CHoan 
Unit  designation   If  this  date  i.s  not 
known  when  the  Administrator  issues 
the  permit  (e.g.,  because  the  air 
pollution  control  terhnology  is  not  vet 
in  ser\ice).  then  the  permit  must 
iiesc  ribe  the  event  that  will  determine 
the  expiration  date  [p.g..  the  date  the 
control  technology  is  placed  into 
senice)  Once  the  expiration  date  is 
known,  then  the  owner  or  operator  must 
notifv'  the  Administrator  of  the  exact 
date.  The  expiration  date  must  be  added 
to  the  source's  title  V  permit  at  the  first 
opportunity,  such  as  a  modification. 
revision,  reopening,  or  renewal  of  the 
title  V  permit  for  any  reason,  whichever 
comes  first,  but  in  no  case  later  than  the 
next  renewal. 

(iv)  All  emission  limitations  and  work 
practice  requirements  adopted  in 
conjunction  with  emission  limitations 
necessary  to  assure  that  the  control 
technology  continues  to  achieve  an 
emission  limitation  comparable  to 
BACT,  and  any  physical  or  operational 
characteristics  that  formed  the  basis  for 
determining  that  the  emissions  unit's 
control  technology  achieves  a  level  of 
emissions  control  comparable  to  BACT 
(e.g.,  possibly  the  emissions  unit's 
capacity  or  throughput). 

(v)  Monitoring,  recordkeeping,  and 
reporting  requirements  as  necessary  to 
demonstrate  that  the  emissions  unit 
continues  to  meet  the  criteria  for 
maintaining  its  Clean  Unit  designation. 
(See  paragraph  (y)(9)  of  this  section.) 

(vi)  Terms  reflecting  the  owner  or 
operator's  duties  to  maintain  the  Clean 
Unit  designation  and  the  consequences 
of  failing  to  do  so,  as  presented  in 
paragraph  (y)(9)  of  this  section. 

(9)  Maintaining  a  Clean  Unit 
designation.  To  maintain  the  Clean  Unit 
designation,  the  owner  or  operator  must 
conform  to  all  the  restrictions  listed  in 
paragraphs  (y)(9)(i)  through  (v)  of  this 
section.  This  paragraph  (y){9)  applies 
independently  to  each  pollutant  for 
which  the  Administrator  has  designated 
the  emissions  unit  a  Clean  Unit.  That  is, 
failing  to  conform  to  the  restrictions  for 
one  pollutant  affects  the  Clean  Unit 
designation  only  for  that  pollutant. 

(i)  The  Clean  Unit  must  comply  with 
the  emission  limitation(s)  and/or  work 
practice  requirements  adopted  to  ensure 
that  the  control  technology  continues  to 
achieve  emission  control  comparable  to 
BACT. 

(ii)  The  owner  or  operator  may  not 
make  a  physical  change  in  or  change  in 


the  method  of  operation  of  the  Clean 
Unit  that  causes  the  emissions  unit  to 
function  in  a  manner  that  is  inconsistent 
with  the  physical  or  operational 
characteristics  that  formed  the  basis  for 
the  determination  that  the  control 
technologv  is  achieving  a  level  of 
emission  control  that  is  comparable  to 
BACT  (e.g..  possibly  the  emissions 
unit's  capacity  or  throughput). 

(iii)  [Reser\-ed] 

(iv)  The  Clean  Unit  must  comply  with 
any  terms  and  conditions  in  the  title  V 
permit  related  to  the  unit's  Clean  Unit 
designation. 

(v)  The  Clean  Unit  must  continue  to 
control  emissions  using  the  specific  air 
pollution  control  technology  that  was 
the  basis  for  its  Clean  Unit  designation. 
If  the  emissions  unit  or  control 
technology  is  replaced,  then  the  Clean 
Unit  designation  ends. 

(10)  Setting  at  Clean  Units.  Emissions 
changes  that  occur  at  a  Clean  Unit  must 
not  be  included  in  calculating  a 
significant  net  emissions  increase  (that 
is,  must  not  be  used  in  a  "netting 
analysis")  unless  such  use  occurs  before 
March  3,  2003  or  after  the  Clean  Unit 
designation  expires;  or,  unless  the 
emissions  unit  reduces  emissions  below 
the  level  that  qualified  the  unit  as  a 
Clean  Unit.  However,  if  the  Clean  Unit 
reduces  emissions  below  the  level  that 
qualified  the  unit  as  a  Clean  Unit,  then 
the  owner  or  operator  may  generate  a 
credit  for  the  difference  between  the 
level  that  qualified  the  unit  as  a  Clean 
Unit  and  the  emissions  unit's  new 
emissions  limit  if  such  reductions  are 
surplus,  quantifiable,  and  permanent. 
For  purposes  of  generating  offsets,  the 
reductions  must  also  be  federally 
enforceable.  For  purposes  of 
determining  creditable  net  emissions 
increases  and  decreases,  the  reductions 
must  also  be  enforceable  as  a  practical 
matter. 

(11)  Effect  of  redesignation  on  a  Clean 
Unit  designation.  The  Clean  Unit 
designation  of  an  emissions  unit  is  not 
affected  by  redesignation  of  the 
attainment  status  of  the  area  in  which  it 
is  located.  That  is.  if  a  Clean  Unit  is 
located  in  an  attainment  area  and  the 
area  is  redesignated  to  nonattaiimient, 
its  Clean  Unit  designation  is  not 
affected.  Similarly,  redesignation  from 
nonattainment  to  attainment  does  not 
affect  the  Clean  Unit  designation. 
However,  if  a  Clean  Unit's  designation 
expires  or  is  lost  pursuant  to  paragraphs 
(x)(2)(iii)  and  (y)(2)(iii)  of  this  section,  it 
must  re-qualify  under  the  requirements 
that  are  currently  applicable. 

(z)  PCP  exclusion  procedural 
requirements.  PCPs  shall  be  provided 
according  to  the  provisions  in 


paragraphs  (z)(l)  through  (6)  of  this 
section. 

(1)  Before  an  owmer  or  operator  begins 
actual  construction  of  a  PCP.  the  ownner 
or  operator  must  either  submit  a  notice 
to  the  Administrator  if  the  project  is 
listed  in  paragraphs  (b)(32)(i)  through 
(vi)  of  this  section,  or  if  the  project  is 
not  listed  in  paragraphs  (b)(32)(i] 
through  (vi)  of  this  section,  then  the 
owner  or  operator  must  submit  a  permit 
application  and  obtain  approval  to  use 
the  PCP  exclusion  from  the 
.Administrator  consistent  with  the 
requirements  in  paragraph  (z)(5^of  this 
section.  Regardless  of  whether  the 
owner  or  operator  submits  a  notice  or  a 
permit  application,  the  project  must 
meet  the  requirements  in  paragraph 
(z)(2)  of  this  section,  and  the  notice  or 
permit  application  must  contain  the 
information  required  in  paragraph  (z)(3) 
of  this  section. 

(2)  Any  project  that  relies  on  the  PCP 
exclusion  must  meet  the  requirements 
of  paragraphs  (z)(2)(i)  and  (ii)  of  this 
section. 

(i)  Environmentally  beneficial 
analysis.  The  environmental  benefit 
from  the  emissions  reductions  of 
pollutants  regulated  under  the  Act  must 
outweigh  the  environmental  detriment 
of  emissions  increases  in  pollutants 
regulated  under  the  Act.  A  statement 
that  a  technology  from  paragraphs 
(b)(32)(i)  through  (vi)  of  this  section  is 
being  used  shall  be  presumed  to  satisfy 
this  requirement. 

(ii)  Air  quality  analysis.  The 
emissions  increases  from  the  project 
will  not  cause  or  contribute  to  a 
violation  of  any  national  ambient  air 
quality  standard  or  PSD  increment,  or 
adversely  impact  an  air  quality  related 
value  (such  as  visibility)  that  has  been 
identified  for  a  Federal  Class  I  area  by 
a  Federal  Land  Manager  and  for  which 
information  is  available  to  the  general 
public. 

(3)  Content  of  notice  or  permit 
application.  In  the  notice  or  permit 
application  sent  to  the  Administrator, 
the  owner  or  operator  must  include,  at 
a  minimum,  the  information  listed  in 
paragraphs  (z)(3)(i)  through  (v)  of  this 
section. 

(i)  A  description  of  the  project. 

(ii)  "The  potential  eniissions  increases 
and  decreases  of  emy  pollutant  regulated 
under  the  Act  and  the  projected 
emissions  increases  and  decreases  using 
the  methodology  in  paragraph  (a)(2)(iv) 
of  this  section,  that  will  result  from  the 
project,  and  a  copy  of  the 
environmentally  beneficial  analysis 
required  by  paragraph  (z)(2)(i)  of  this 
section. 

(iii)  A  description  of  monitoring  and 
recordkeeping,  and  all  other  methods,  to 
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•     i  I'd  oil  an  un>;uui^  basis  to 
iriiiniistrate  that  the  project  is 
environmentally  beneficial.  Methods 
should  be  sufficient  to  meet  the 
requirements  in  part  70  and  part  71  of 
this  chapter 

(iv)  A  certification  that  the  project 
will  be  designed  and  operated  in  a 
manner  that  is  ccmsi.stent  with  prof>er 
industry  and  engineering  practices,  in  a 
manner  that  is  consistent  with  the 
environmentally  beneficial  analysis  and 
air  quality  analysis  required  by 
paragraphs  (z)(2)(i)  and  (ii)  of  this 
section,  with  information  submitted  in 
the  notice  or  permit  application,  and  in 
such  a  way  as  to  minimize,  within  the 
physical  configuration  and  operational 
standards  usually  associated  with  the 
emissions  control  device  or  strategy, 
emissions  of  collateral  pollutants. 

(v)  Demonstration  that  the  PCP  will 
not  have  an  adverse  air  quality  impact 
(e.g.,  modeling,  screening  level 
modeling  results,  or  a  statement  that  the 
collateral  emissions  increase  is  included 
within  the  parameters  used  in  the  most 
recent  modeling  exercise)  as  required  by 
paragraph  (z)(2)(ii)  of  this  section.  An 
air  quality  impsjct  analysis  is  not 
required  for  any  pollutant  that  will  not 
experience  a  significant  emissions 
increase  as  a  result  of  the  project. 

(4)  Notice  process  for  listed  projects. 
For  projects  listed  in  paragraphs 
(b)(32){i)  through  (vi)  of  this  section,  the 
owner  or  operator  may  begin  actual 
construction  of  the  project  immediately 
after  notice  is  sent  to  the  Administrator 
(unless  otherwise  prohibited  under 
requirements  of  the  applicable  State 
Implementation  Plan).  The  owner  or 
operator  shall  respond  to  any  requests 
by  the  Administrator  for  additional 
information  that  the  Administrator 
determines  is  necessary  to  evaluate  the 
suitability  of  the  project  for  the  PCP 
exclusion. 

(5)  Permit  process  for  unlisted 
projects.  Before  an  owner  or  operator 
may  begin  actual  construction  of  a  PCT* 
project  that  is  not  listed  in  paragraphs 
(b)(32){i)  through  (vi)  of  this  section,  the 
project  must  be  approved  by  the 
Administrator  and  recorded  in  a  State 
Implementation  Plan-approved  permit 
or  title  V  permit  using  prix;edures  that 
are  consistent  with  §§  51  160  and  51.161 
of  this  chapter  This  includes  the 
requirement  that  the  Administrator 
provide  the  public  with  notice  of  the 
proposed  approval,  with  access  to  the 
environmentally  beneficial  analysis  and 
the  air  quality  analysis,  and  provide  at 
least  a  30-day  period  for  the  public  and 
the  Administrator  to  submit  comments. 
The  Administrator  must  address  all 
material  comments  received  by  the  end 


ui  tjif  Loinnn'ni  p<>riiKi  (wlorw  taking 
final  action  on  the  permit. 

(6)  Operational  requirements  Upon 
installation  of  the  PCP.  the  owner  or 
o[>erator  must  comply  with  the 
nxjuirements  of  paragraphs  (z)(6)(i) 
through  (iv)  of  this  section. 

(i)  General  duty  The  owner  or 
operator  must  operate  the  PCP  in  a 
manner  consistent  with  proper  industry 
and  engineering  practices,  in  a  manner 
that  is  consistent  with  the 
environmentally  beneficial  analysis  and 
air  quality  analysis  required  by 
paragraphs  (z)(2)(i)  and  (ii)  of  this 
section,  with  information  submitted  in 
the  notice  or  permit  application 
required  by  paragraph  (z)(3)  of  this 
section,  and  in  such  a  way  as  to 
minimize,  within  the  physical 
configuration  and  operational  standards 
usually  associated  with  the  emissions 
control  device  or  strategy,  emissions  of 
collateral  pollutants. 

(ii)  Recordkeeping.  The  owner  or 
operator  must  maintain  copies  on  site  of 
the  environmentally  beneficial  analysis, 
the  air  quality  impacts  analysis,  and 
monitoring  and  other  emission  records 
to  prove  that  the  PCP  operated 
consistent  with  the  general  duty 
requirements  in  paragraph  (z)(6)(i)  of 
this  section. 

(iii)  Permit  requirements.  The  owner 
or  operator  must  comply  with  any 
provisions  in  the  State  Implementation 
Plan-approved  permit  or  title  V  permit 
related  to  use  and  approval  of  the  PCP 
exclusion. 

(iv)  Generation  of  emission  reduction 
credits.  Emission  reductions  created  by 
a  PCP  shall  not  be  included  in 
calculating  a  significant  net  emissions 
increase  unless  the  emissions  unit 
further  reduces  emissions  after 
qualifying  for  the  PCP  exclusion  (e.g., 
taking  an  operational  restriction  on  the 
hours  of  operation).  The  owner  or 
operator  may  generate  a  credit  for  the 
difference  between  the  level  of 
reduction  which  was  used  to  qualify  for 
the  PCP  exclusion  and  the  new 
emissions  limit  if  such  reductions  are 
surplus,  quantifiable,  and  permanent. 
For  purposes  of  generating  offsets,  the 
reductions  must  also  be  federally 
enforceable.  For  purposes  of 
determining  creditable  net  emissions 
increases  and  decreases,  the  reductions 
must  also  be  enforceable  as  a  practical 
matter 

(aa)  Actuals  PALs.  The  provisions  in 
paragraphs  (aa)(l)  through  (15)  of  this 
section  govern  actuals  PALs. 

(1)  Applicability 

(i)  The  Administrator  may  approve 
the  use  of  an  actuals  PAL  for  any 
existing  major  stationary  source  if  the 
PAL  meets  the  requirements  in 


paragraphs  (aa)(l)  through  (15)  of  this 
section  The  term  "PAL"  shall  mean 
"actuals  I'M     shrmghout  paragraph 
(aa)  of  tills  si^(.  Uuii. 

(ii)  Any  physical  change  in  or  change 
in  the  method  of  operation  of  a  major 
stationary  source  that  maintains  its  total 
source-wide  emissions  below  the  PAL 
level,  meets  the  requirements  in 
paragraphs  (aa)(l)  through  (15)  of  this 
section,  and  complies  with  the  PAL 
permit. 

(a)  Is  not  a  major  modification  for  the 
PAL  pollutant; 

(6)  Does  not  have  to  be  approved 
through  the  PSD  program:  and 

(c)  Is  not  subject  to  the  provisions  in 
paragraph  (r)(4)  of  this  section 
(restrictions  on  relaxing  enforceable 
emission  limitations  that  the  major 
stationary  source  used  to  avoid 
applicability  of  the  major  NSR  program). 

(iii)  Except  as  provided  under 
paragraph  (aa)(l)(ii)(c)  of  this  section,  a 
major  stationary  source  shall  continue 
to  comply  with  all  applicable  Federal  or 
State  requirements,  emission 
limitations,  and  work  practice 
requirements  that  were  established  prior 
to  the  effective  date  of  the  PAL. 

(2)  Definitions.  For  the  purposes  of 
this  section,  the  definitions  in 
paragraphs  (aa)(2)(i)  through  (xi)  of  this 
section  apply.  When  a  term  is  not 
defined  in  these  paragraphs,  it  shall 
have  the  meaning  given  in  paragraph  (b) 
of  this  section  or  in  the  Act. 

(i)  Actuals  PAL  for  a  major  stationary 
source  means  a  PAL  based  on  the 
baseline  actual  emissions  (as  defined  in 
paragraph  (b)(48)  of  this  section)  of  all 
emissions  units  (as  defined  in  paragraph 
(b)(7)  of  this  section)  at  the  source,  that 
emit  or  have  the  potential  to  emit  the 
PAL  pollutant. 

(ii)  Allowable  emissions  means 
"allowable  emissions"  as  defined  in 
paragraph  (b)(16)  of  this  section,  except 
as  this  definition  is  modified  according 
to  paragraphs  (aa)(2)(ii)(a)  and  (b)  of  this 
section. 

(a)  The  allowable  emissions  for  any 
emissions  unit  shall  be  calculated 
considering  any  emission  limitations 
that  are  enforceable  as  a  practical  matter 
on  the  emissions  unit's  potential  to 
emit. 

[b]  An  emissions  unit's  potential  to 
emit  shall  be  determined  using  the 
definition  in  paragraph  (b)(4)  of  this 
section,  except  that  the  words  "or 
enforceable  as  a  practical  matter" 
should  be  added  after  "federally 
enforceable." 

(iii)  Small  emissions  unit  means  an 
emissions  unit  that  emits  or  has  the 
potential  to  emit  the  PAL  pollutant  in 
an  amount  less  than  the  significant  level 
for  that  PAL  pollutant,  as  defined  in 
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paragraph  (b)(23)  of  this  section  or  in 
the  .KcX.  whichever  is  lower. 

(iv)  Mdicr  f^mi.'isinns  unit  means: 

(a)  Anv  emissions  unit  that  emits  ur 
has  the  potential  to  emit  100  tons  per 
year  or  more  of  the  FAL  pollutant  in  an 
attainment  area;  or 

[b]  .^nv  emissions  unit  that  emits  or 
has  the  potential  to  emit  the  P.^L 
pollutant  in  an  amount  that  is  equal  to 
or  greater  than  the  major  source 
threshold  for  the  PAL  pollutant  as 
defined  by  the  Act  for  nonattamment 
areas  For  example,  in  aci;ordance  with 
the  definition  of  major  stationary  source 
in  section  lH2(f  1  of  the  Act.  an 
emissions  unit  would  be  a  major 
emissions  unit  for  VOC  if  the  emissions 
unit  is  located  in  a  serious  ozone 
nonattainment  area  and  it  emits  or  has 
the  potential  to  emit  50  or  more  tons  of 
VOC  per  year. 

(v)  Plantwide  applicability  limitation 
(PAL)  means  an  emission  limitation 
expressed  in  tons  per  year,  for  a 
pollutant  at  a  major  stationan.'  source. 
that  is  enforceable  as  a  practical  matter 
and  established  source-wide  in 
accordance  with  paragraphs  (aa}(l) 
through  (15)  of  this  section. 

(vi)  PAL  effective  date  generally 
means  the  date  of  issuance  of  the  PAL 
permit.  However,  the  PAL  effective  date 
for  an  increased  PAL  is  the  date  anv 
emissions  unit  that  is  part  of  the  FAL 
major  modification  becomes  operational 
and  begins  to  emit  the  PAL  pollutant. 

(vii)  PAL  effective  period  means  the 
period  beginning  with  the  PAL  effective 
date  and  ending  10  years  later. 

(viii)  PAL  major  modification  means, 
notwithstanding  paragraphs  (b)(2)  and 
(b)(3)  of  this  section  (the  definitions  for 
major  modification  and  net  emissions 
increase),  any  physical  change  in  or 
change  in  the  method  of  operation  of  the 
]\\L  source  that  causes  it  to  emit  the 
I'AL  pollutant  at  a  level  equal  to  or 
greater  than  the  PAL. 

fix)  P.-IL  permit  means  the  major  NSR 
permit,  the  minor  NSR  permit,  or  the 
State  operating  permit  under  a  program 
that  is  approved  into  the  State 
implementation  Plan,  or  the  title  V 
permit  issued  bv  the  Administrator  that 
establishes  a  PAL  for  a  major  stationary 
source. 

(x)  PAL  pollutant  means  the  pollutant 
for  which  a  PAL  is  established  at  a 
major  stationary  source. 

(xi)  Significant  emissions  unit  means 
an  emissions  unit  that  emits  or  has  the 
potential  to  emit  a  PAL  pollutant  in  an 
amf)unt  that  is  equal  to  or  greater  than 
the  significant  level  (as  defined  in 
paragraph  (b)(23)  of  this  section  or  in 
the  Act,  whichever  is  lower)  for  that 
P,-\l.  pollutant,  but  ies';  than  the  amount 
that  would  qualif)  the  unit  as  a  major 


emissions  unit  as  defined  in  paragraph 

(aa){2)(iv)  of  this  section. 

(3)  Permit  application  requirements. 
.\s  part  of  a  permit  application 
requesting  a  P.\L,  the  owner  or  operator 
of  a  major  stationary  source  shall  submit 
the  following  information  to  the 
.\dministrator  for  approval: 

(i)  A  list  of  all  emissions  units  at  the 
source  designated  as  small,  significant 
or  major  based  on  their  potential  to 
emit  In  addition,  the  owner  or  operator 
of  the  source  shall  indicate  which,  if 
any.  Federal  or  State  applicable 
requirements,  emission  limitations,  or 
work  practices  apply  to  each  unit. 

[h]  (Calculations  of  the  baseline  actual 
emissions  (with  supporting 
documentation).  Baseline  actual 
emissions  are  to  include  emissions 
associated  not  only  with  operation  of 
the  unit,  but  also  emissions  associated 
with  startup,  shutdown,  and 
malfunction, 

(iii)  The  calculation  procedures  that 
the  major  stationary  source  owner  or 
operator  proposes  to  use  to  convert  the 
monitoring  system  data  to  monthly 
emissions  and  annual  emissions  based 
on  a  12-month  rolling  total  for  each 
month  as  required  by  paragraph 
(aa)(13)(i)  of  this  section, 

(4)  General  requirements  for 
establishing  PALs. 

(i)  The  .administrator  is  allowed  to 
establish  a  PAL  at  a  major  stationary 
source,  provided  that  at  a  minimum,  the 
requirements  in  paragraphs  (aa)(4)(i)(a) 
through  (g)  of  this  section  are  met, 

(a)  The  PAL  shall  impose  an  annual 
emission  limitation  in  tons  per  year, 
that  is  enforceable  as  a  practical  matter. 
for  the  entire  major  stationary  source. 
For  each  month  during  the  PAL 
effective  period  after  the  first  12  months 
of  establishing  a  PAL,  the  major 
stationary  source  owner  or  operator 
shall  show  that  the  sum  of  the  monthly 
emissions  from  each  emissions  unit 
under  the  PAL  for  the  previous  12 
consecutive  months  is  less  than  the  PAL 
(a  12-month  average,  rolled  monthly). 
For  each  month  during  the  first  11 
months  from  the  PAL  effective  date,  the 
major  stationary  source  owner  or 
operator  shall  show  that  the  sum  of  the 
preceding  monthly  emissions  from  the 
FAL  effective  date  for  each  emissions 
unit  under  the  PAL  is  less  than  the  PAL, 

(b)  The  F.^L  shall  be  established  in  a 
PAL  permit  that  meets  the  public 
participation  requirements  in  paragraph 
(aa)(5)  of  this  section, 

(r)  The  P,\L  permit  shall  contain  all 
the  requirements  of  paragraph  (aa)(7)  of 
this  section, 

{d}  The  PAL  shall  include  fugitive 
emissions,  to  the  extent  quantifiable, 
from  all  emissions  units  that  emit  or 


have  the  potential  to  emit  the  PAL 
pollutant  at  the  major  stationan-  source. 

(e)  Each  PAL  shall  regulate  emissions 
of  only  one  pollutant. 

if)  Each  PAL  shall  have  a  PAL 
effective  period  of  10  years. 

ig)  The  owner  or  operator  of  the  major 
stationar>'  source  with  a  PAL  shall 
comply  with  the  monitoring, 
recordkeeping,  and  reporting 
requirements  provided  in  paragraphs 
(aa)(12)  through  (14)  of  this  section  for 
each  emissions  unit  under  the  PAL 
through  the  PAL  effective  period, 

(ii)  At  no  time  (during  or  after  the 
PAL  effective  period)  are  emissions 
reductions  of  a  PAL  pollutant  that  occur 
during  the  PAL  effective  period 
creditable  as  decreases  for  purposes  of 
offsets  under  §51, 165(a)(3)(ii)  of  this 
chapter  unless  the  level  of  the  PAL  is 
reduced  by  the  amount  of  such 
emissions  reductions  and  such 
reductions  would  be  creditable  in  the 
absence  of  the  PAL. 

(5)  Public  participation  requirements 
for  PALs.  PALs  for  existing  major 
stationar\'  sources  shall  be  established, 
renewed,  or  increased  through  a 
procediu^  that  is  consistent  wdth 
§§51.160  and  51.161  of  this  chapter. 
This  includes  the  requirement  that  the 
Administrator  provide  the  public  with 
notice  of  the  proposed  approval  of  a 
PAL  permit  and  at  least  a  30-day  period 
for  submittal  of  public  comment.  The 
Administrator  must  address  all  material 
comments  before  taking  final  action  on 
the  permit. 

(6)  Setting  the  10-year  actuals  PAL 
level.  The  actuals  PAL  level  for  a  major 
stationary  source  shall  be  established  as 
the  sum  of  the  baseline  actual  emissions 
(as  defined  in  paragraph  (b)(48)  of  this 
section)  of  the  PAL  pollutant  for  each 
emissions  unit  at  the  source;  plus  an 
amount  equal  to  the  applicable 
significant  level  for  the  PAL  pollutant 
under  paragraph  (b)(23)  of  this  section 
or  under  the  Act,  whichever  is  lower. 
When  establishing  the  actuals  PAL 
level,  for  a  PAL  pollutant,  only  one 
consecutive  24-month  period  must  be 
used  to  determine  the  baseline  actual 
emissions  for  all  existing  emissions 
units.  However,  a  different  consecutive 
24-month  period  may  be  used  for  each 
different  PAL  pollutant.  Emissions  . 
associated  with  units  that  were 
permanently  shutdown  after  this  24- 
month  period  must  be  subtracted  from 
the  PAL  level.  Emissions  from  units  on 
which  actual  construction  began  after 
the  24-month  period  must  be  added  to 
the  PAL  level  in  an  amount  equal  to  the 
potential  to  emit  of  the  units.  The 
Administrator  shall  specify  a  reduced 
PAL  level(s)  (in  tons/yr)  in  the  PAL 
permit  to  become  effective  on  the  future 
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I ompliance  date(s)  of  any  applicabli- 
Federal  or  State  regulatory 
requireraent(s)  that  the  Administrator  is 
aware  of  prior  to  issuance  of  the  PAL 
permit.  For  instance,  if  the  source  owner 
or  operator  will  he  required  to  reduce 
emissions  from  industrial  boilers  in  half 
from  baseline  emissions  of  60  ppm  NO\ 
to  a  new  rule  limit  of  30  ppm.  then  the 
permit  shall  contain  a  future  effective 
PAL  level  that  is  equal  to  the  current 
PAL  level  reduced  by  half  of  the  original 
baseline  emissions  of  such  unit(s). 

(7)  Contents  of  the  PAL  permit.  The 
PAL  permit  must  contain,  at  a 
minimum,  the  information  in 
paragraphs  (aa)(7)(i)  through  (x)  of  this 
section. 

(i)  The  PAL  pollutant  and  the 
applicable  source-wide  emission 
limitation  in  tons  per  year. 

(ii)  The  PAL  permit  effective  date  and 
the  expiration  date  of  the  PAL  (PAL 
effective  period). 

(iii)  Specification  in  the  PAL  permit 
that  if  a  major  stationary  source  owner 
or  operator  applies  to  renew  a  PAL  in 
accordance  with  paragraph  (aa)(10)  of 
this  section  before  the  end  of  the  PAL 
effective  period,  then  the  PAL  shall  not 
expire  at  the  end  of  the  PAL  effective 
period.  It  shall  remain  in  effect  until  a 
revised  PAL  permit  is  issued  by  a 
reviewing  authority. 

(iv)  A  requirement  that  emission 
calculations  for  compliance  purposes 
must  include  emissions  from  startups, 
shutdowns,  and  malfunctions. 

(v)  A  requirement  that,  once  the  PAL 
expires,  the  major  stationary  source  is 
subject  to  the  requirements  of  paragraph 
(aa)(9)  of  this  section. 

(vi)  The  calculation  procedures  that 
the  major  stationary  source  owner  or 
operator  shall  use  to  convert  the 
monitoring  system  data  to  monthly 
emissions  and  annual  emissions  based 
on  a  12-month  rolling  total  as  required 
by  paragraph  (aa)(13)(i)  of  this  section. 

(vii)  A  requirement  that  the  major 
stationary  source  owner  or  operator 
monitor  all  emissions  units  in 
accordance  with  the  provisions  under 
paragraph  (aa)(12)  of  this  section. 

(viii)  A  requirement  to  retain  the 
records  required  under  paragraph 
(aa)(13)  of  this  section  on  site.  Such 
records  may  be  retained  in  an  electronic 
format. 

(ix)  A  requirement  to  submit  the 
reports  required  under  paragraph 
(aa)(14)  of  this  section  by  the  required 
deadlines. 

(x)  Any  other  requirements  that  the 
Administrator  deems  necessary  to 
implement  and  enforce  the  PAL. 

(8)  PAL  effective  period  and 
reopening  of  the  PAL  permit.  The 
requirements  in  paragraphs  (aa)(8)(i) 


dud  (ii)  of  this  section  apply  to  actuals 
PALs. 

(i)  PAL  effective  period.  The 
Administrator  shall  specify  a  PAL 
effective  period  of  10  years. 

(ii)  Reopening  of  the  PAL  permit. 

la)  During  the  PAL  effective  period, 
the  Administrator  must  reopen  the  PAL 
permit  to: 

(1)  Correct  typographical/calculation 
errors  made  in  setting  the  PAL  or  reflect 
a  more  accurate  determination  of 
emissions  used  to  establish  the  PAL; 

[2]  Reduce  the  PAL  if  the  owner  or 
operator  of  the  major  stationary  source 
creates  creditable  emissions  reductions 
for  use  as  offsets  under  §51.165(a)(3)(ii) 
of  this  chapter;  and 

(J)  Revise  the  PAL  to  reflect  an 
increase  in  the  PAL  as  provided  under 
paragraph  (aa)(ll)  of  this  section. 

[b]  The  Administrator  shall  have 
discretion  to  reopen  the  PAL  permit  for 
the  following: 

(1)  Reduce  the  PAL  to  reflect  newly 
applicable  Federal  requirements  (for 
example,  NSPS)  with  compliance  dates 
after  the  PAL  effective  date; 

(2)  Reduce  the  PAL  consistent  with 
any  other  requirement,  that  is 
enforceable  as  a  practical  matter,  and 
that  the  State  may  impose  on  the  major 
stationary  source  under  the  State 
Implementation  Plan;  and 

(3)  Reduce  the  PAL  if  the  reviewing 
authority  determines  that  a  reduction  is 
necessary  to  avoid  causing  or 
contributing  to  a  NAAQS  or  PSD 
increment  violation,  or  to  an  adverse 
impact  on  an  air  quality  related  value 
that  has  been  identified  for  a  Federal 
Class  I  area  by  a  Federal  Land  Manager 
and  for  which  information  is  available 
to  the  general  public. 

(c)  Except  for  the  permit  reopening  in 
paragraph  (aa)(8)(ii)(a)(3)  of  this  section 
for  the  correction  of  typographical/ 
calculation  errors  that  do  not  increase 
the  PAL  level,  all  other  reopenings  shall 
be  carried  out  in  accordance  with  the 
public  participation  requirements  of 
paragraph  (aa)(5)  of  this  section. 

(9)  Expiration  of  a  PAL.  Any  PAL  that 
is  not  renewed  in  accordance  with  the 
procedures  in  paragraph  (aa)(10)  of  this 
section  shall  expire  at  the  end  of  the 
PAL  effective  period,  and  the 
requirements  in  paragraphs  (aa)(9)(i) 
through  (v)  of  this  section  shall  apply. 

(i)  Each  emissions  unit  (or  each  group 
of  emissions  units)  that  existed  under 
the  PAL  shall  comply  with  an  allowable 
emission  limitation  under  a  revised 
permit  established  according  to  the 
procedures  in  paragraphs  (aa)(9)(i)(o) 
and  (b)  of  this  section. 

[a]  Within  the  time  frame  specified  for 
PAL  renewals  in  paragraph  (aa)(10)(ii) 
of  this  section,  the  major  stationary 


source  shall  submit  a  proposed 
allowable  emission  limitation  for  each 
emissions  unit  (or  each  group  of 
emissions  units,  if  such  a  distribution  is 
more  appropriate  as  decided  by  the 
Administrator)  by  distributing  the  PAL 
allowable  emissions  for  the  major 
stationary  source  among  each  of  the  ' 
emissions  units  that  existed  under  the 
PAL.  If  the  PAL  had  not  yet  been 
adjusted  for  an  applicable  requirement 
that  became  effective  during  the  PAL 
effective  period,  as  required  under 
paragraph  (aa)(10){v)  of  this  section, 
such  distribution  shall  be  made  as  if  the 
PAL  had  been  adjusted. 

(b)  The  Administrator  shall  decide 
whether  and  how  the  PAL  allowable 
emissions  will  be  distributed  and  issue 
a  revised  permit  incorporating  allowable 
limits  for  each  emissions  unit,  or  each 
group  of  emissions  units,  as  the 
Administrator  determines  is 
appropriate. 

(ii)  Each  emissions  unit(s)  shall 
comply  with  the  allowable  emission 
limitation  on  a  12-month  rolling  basis. 
The  Administrator  may  approve  the  use 
of  monitoring  systems  (source  testing, 
emission  factors,  etc.)  other  than  CEMS, 
CERMS.  PEMS.  or  CPMS  to  demonstrate 
compliance  with  the  allowable  emission 
limitation. 

(iii)  Until  the  Administrator  issues  the 
revised  permit  incorporating  allowable 
limits  for  each  emissions  unit,  or  each 
group  of  emissions  units,  as  required 
under  paragraph  (aa)(9)(i)(6)  of  this 
section,  the  source  shall  continue  to 
comply  with  a  source-wide,  multi-unit 
emissions  cap  equivalent  to  the  level  of 
the  PAL  emission  limitation. 

(iv)  Any  physical  change  or  change  in 
the  method  of  operation  at  the  major 
stationary  source  will  be  subject  to 
major  NSR  requirements  if  such  change 
meets  the  definition  of  major 
modification  in  paragraph  (b)(2)  of  this 
section. 

(v)  The  major  stationary  source  owner 
or  operator  shall  continue  to  comply 
with  any  State  or  Federal  applicable 
requirements  (BACT,  RACT,  NSPS.  etc.) 
that  may  have  applied  either  during  the 
PAL  effective  period  or  prior  to  the  PAL 
effective  period  except  for  those 
emission  limitations  that  had  been 
established  pursuant  to  paragraph  (r)(4) 
of  this  section,  but  were  eliminated  by 
the  PAL  in  accordance  with  the 
provisions  in  paragraph  (aa)(l)(ii)(c)  of 
this  section. 

(10)  Renewal  of  a  PAL. 

(i)  The  Administrator  shall  follow  the 
procedures  specified  in  paragraph 
(aa)(5)  of  this  section  in  approving  any 
request  to  renew  a  PAL  for  a  major 
stationary  source,  and  shall  provide 
both  the  proposed  PAL  level  and  a 
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written  rationale  for  the  proposed  PAL 
level  to  the  public  for  review  and 
comment.  During  such  public  review, 
anv  person  ma\'  propose  a  P.\L  le\el  for 
the  source  for  consideration  b\  the 
Administrator. 

(ii)  Application  deadline.  A  major 
stationary  source  owner  or  operator 
shall  submit  a  timelv  application  to  the 
Administrator  to  request  renewal  of  a 
P.AL  A  timely  application  is  one  that  is 
submitted  at  least  6  months  prior  to.  but 
not  earlier  than  18  months  from,  the 
date  of  permit  expiration.  This  deadline 
for  application  submittal  is  to  ensure 
that  the  permit  will  not  expire  before 
the  permit  is  renewed   If  the  owner  or 
operator  of  a  major  stationary  source 
submits  a  complete  application  to  renew 
the  P.\L  within  this  time  period,  then 
the  PAL  shall  continue  to  be  effective 
until  the  revised  permit  with  the 
renewed  PAL  is  issued. 

(iii)  Application  rpquirpments  The 
application  to  renew  a  PAL  permit  shall 
contain  the  information  required  in 
paragraphs  (aa)(10)(iii)(a)  through  [d]  of 
this  section. 

(a)  The  information  required  in 
paragraphs  (aa)(3)(i)  through  fiii)  of  this 
section. 

(b)  A  proposed  PAL  level. 

(c)  The  sum  of  the  potential  to  emit 
of  all  emissions  units  under  the  PAL 
(with  supporting  documentation). 

((/)  Any  other  information  the  owner 
or  operator  wishes  the  Administrator  to 
consider  in  determining  the  appropriate 
level  for  renewing  the  PAL. 

(iv)  PAL  adjustment  In  determining 
whether  and  how  to  adjust  the  PAL.  the 
Administrator  shall  consider  the  options 
outlined  in  paragraphs  (aa)(10)(iv)(a) 
and  (b)  of  this  section.  However,  in  no 
case  may  any  such  adjustment  fail  to 
comply  with  paragraph  (aa)(10){iv)(c)  of 
this  section. 

(a)  If  the  emissions  level  calculated  in 
accordance  with  paragraph  (aa)(6)  of 
this  section  is  equal  to  or  greater  than 
80  percent  of  the  PAL  level   the 
Administrator  may  renew  the  PAL  at  the 
same  level  without  considering  the 
factors  set  forth  in  paragraph 
{aa)(10)(iy)(h)  of  this  section;  or 

(b)  The  Administrator  may  set  the 
PAL  at  a  level  that  he  or  she  determines 
to  be  more  representative  of  the  sources 
baseline  actual  emissions,  or  that  he  or 
she  determines  to  be  more  appropriate 
considering  air  quality  needs,  advances 
in  control  technology,  anticipated 
economic  growth  in  the  area,  desire  to 
reward  or  encourage  the  source's 
voluntary  emissions  reductions,  or  other 
factors  as  specifically  identified  by  the 
.administrator  in  his  or  her  written 
rationale. 


(c)  Notwithstanding  paragraphs 
(aa)(10)(iv)(a)  and  (b)  of  this  section: 

(I)  If  the  potential  to  emit  of  the  major 
stationar\'  source  is  less  than  the  PAL, 
the  Administrator  shall  adjust  the  P.\L 
to  a  le\el  no  greater  than  the  potential 
to  emit  of  the  source;  and 

[2]  The  Administrator  shall  not 
approve  a  renewed  PAL  level  higher 
than  the  current  P.^L.  unless  the  ma)or 
stationary  source  has  complied  with  the 
provisions  of  paragraph  (aa)(n )  of  this 
section  (increasing  a  PAL). 

(v)  If  the  compliance  date  for  a  State 
or  Federal  requirement  that  applies  to 
the  PAL  source  occurs  during  the  PAL 
effective  period,  and  if  the 
Administrator  has  not  already  adjusted 
for  such  requirement,  the  PAL  shall  be 
adjusted  at  the  time  of  PAL  permit 
renewal  or  title  V  permit  renewal, 
whichever  occurs  first. 

(II)  Increasing  a  PAL  during  the  PAL 
effective  period. 

(i)  The  Administrator  may  increase  a 
PAL  emission  limitation  only  if  the 
major  stationary  source  complies  with 
the  provisions  in  paragraphs 
(aa)(ll)(i)(a)  through  (d)  of  this  section. 

(a)  The  owner  or  operator  of  the  major 
stationary'  source  shall  submit  a 
complete  application  to  request  an 
increase  in  the  PAL  limit  for  a  PAL 
major  modification.  Such  application 
shall  identify  the  emissions  unit(s) 
contributing  to  the  increase  in  emissions 
so  as  to  cause  the  major  stationary 
source's  emissions  to  equal  or  exceed  its 
PAL. 

{b)  As  part  of  this  application,  the 
major  stationary  source  owner  or 
operator  shall  demonstrate  that  the  sum 
of  the  baseline  actual  emissions  of  the 
small  emissions  units,  plus  the  sum  of 
the  baseline  actual  emissions  of  the 
significant  and  major  emissions  units 
assuming  application  of  BACT 
equivalent  controls,  plus  the  sum  of  the 
allowable  emissions  of  the  new  or 
modified  emissions  unit(s)  exceeds  the 
PAL.  The  level  of  control  that  would 
result  from  BACT  equivalent  controls  on 
each  significant  or  major  emissions  unit 
shall  be  determined  by  conducting  a 
new  BACT  analysis  at  the  time  the 
application  is  submitted,  unless  the 
emissions  unit  is  currently  required  to 
comply  with  a  BACT  or  LAER 
requirement  that  was  established  within 
the  preceding  10  years.  In  such  a  case, 
the  assumed  control  level  for  that 
emissions  unit  shall  be  equal  to  the 
level  of  BACT  or  LAER  with  which  that 
emissions  unit  must  currently  comply. 

(c)  The  owner  or  operator  obtains  a 
major  NSR  permit  for  all  emissions 
unit(s)  identified  m  paragraph 
(aa)(ll)(i)((ij  of  this  section,  regardless 
of  the  magnitude  of  the  emissions 


increase  resulting  from  them  (that  is,  no 
significant  levels  apply).  These 
emissions  umt(s)  shall  comply  with  any 
emissions  requirements  resulting  from 
the  major  NSR  process  (for  example, 
BACT),  even  though  they  have  also 
become  subject  to  the  PAL  or  continue 
to  be  subject  to  the  PAL. 

[d)  The  PAL  permit  shall  require  that 
the  increased  PAL  level  shall  be 
effective  on  the  day  any  emissions  unit 
that  is  part  of  the  PAL  major 
modification  becomes  operational  and 
b^ns  to  emit  the  PAL  pollutant. 

Cii]  The  Administrator  shall  calculate 
the  new  PAL  as  the  sum  of  the 
allowable  emissions  for  each  modified 
or  new  emissions  unit,  plus  the  sum  of 
the  baseline  actual  emissions  of  the 
significant  and  major  emissions  units 
(assuming  application  of  BACT 
equivalent  controls  as  determined  in 
accordance  with  paragraph 
(aa)(ll)(i)(b)),  plus  the  sima  of  the 
baseline  actual  emissions  of  the  small 
emissions  units. 

(iii)  The  PAL  permit  shall  be  revised 
to  reflect  the  increased  PAL  level 
pursuant  to  the  public  notice 
requirements  of  paragraph  (aa)(5)  of  this 
section. 

(12)  Monitoring  requirements  for 
PALs. 

(i)  General  requirements. 

(o)  Each  PAL  permit  must  contain 
enforceable  requirements  for  the 
monitoring  system  that  accurately 
determines  plantwide  emissions  of  the 
PAL  pollutant  in  terms  of  mass  per  imit 
of  time.  Any  monitoring  system 
authorized  for  use  in  the  PAL  permit 
must  be  based  on  sound  science  and 
meet  generally  acceptable  scientific 
procedures  for  data  quality  and 
manipulation.  Additionally,  the 
information  generated  by  such  system 
must  meet  minimum  legal  requirements 
for  admissibility  in  a  judicial 
proceeding  to  enforce  the  PAL  permit. 

[b]  The  PAL  monitoring  system  must 
employ  one  or  more  of  the  four  general 
monitoring  approaches  meeting  the 
minimum  requirements  set  forth  in 
paragraphs  (aa)(12)(ii)(o)  through  (rf)  of 
this  section  and  must  be  approved  by 
the  Administrator. 

[c]  Notwithstanding  paragraph 
(aa)(12)(i)(fc)  of  this  section,  you  may 
also  employ  an  alternative  monitoring 
approach  that  meets  paragraph 
(aa)(12)(i)(a)  of  this  section  if  approved 
by  the  Administrator. 

[d]  Failure  to  use  a  monitoring  system 
that  meets  the  requirements  of  this 
section  renders  the  PAL  invalid. 

(ii)  Minimum  performance 
requirements  for  approved  monitoring 
approaches.  The  following  are 
acceptable  general  monitoring 
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I       i  I, lilt  (•  with  the  minimum 
requirements  in  paragraphs  (aa)(12](iii) 
through  (ix)  of  this  section: 

[a)  Mass  balance  calculations  for 
activities  using  coatings  or  solvents; 

(b)  GEMS: 

(c)  CPMS  or  PEMS:  and 

[d)  Emission  factors. 

(iii)  Mass  balance  calculations.  An 
owner  or  operator  using  mass  balance 
calculations  to  monitor  PAL  pollutant 
emissions  from  activities  using  coating 
or  solvents  shall  meet  the  following 
requirements: 

(a)  Provide  a  demtmstrated  means  of 
validating  the  published  content  of  the 
PAL  pollutant  that  is  contained  in  or 
created  by  all  materials  used  in  or  at  the 
emissions  unit; 

(b)  Assume  that  the  emissions  unit 
emits  all  of  the  PAL  pollutant  that  is 
contained  in  or  created  by  any  raw 
material  or  fuel  used  in  or  at  the 
emissions  unit,  if  it  cannot  otherwise  be 
accounted  for  in  the  process;  and 

(c)  Where  the  vendor  of  a  material  or 
fuel,  which  is  used  in  or  at  the 
emissions  unit,  publishes  a  range  of 
pollutant  content  from  such  material, 
the  owner  or  operator  must  use  the 
highest  value  of  the  range  to  calculate 
the  PAL  pollutant  emissions  unless  the 
Administrator  determines  there  is  site- 
specific  data  or  a  site-specific 
monitoring  program  to  support  another 
content  within  the  range. 

(iv)  GEMS.  An  owner  or  operator 
using  GEMS  to  monitor  PAL  pollutant 
emissions  shall  meet  the  following 
requirements: 

(a)  GEMS  must  comply  with 
applicable  Performance  Specifications 
found  in  40  GFR  part  60,  appendix  B; 
and 

(h)  GEMS  must  sample,  analyze  and 
record  data  at  least  every  15  minutes 
while  the  emissions  unit  is  operating. 

(v)  GPMS  or  PEMS.  An  owner  or 
operator  using  GPMS  or  PEMS  to 
monitor  PAL  pollutant  emissions  shall 
meet  the  following  requirements: 

[a]  The  GPMS  or  the  PEMS  must  be 
based  on  current  site-specific  data 
demonstrating  a  correlation  between  the 
monitored  parameter(s)  and  the  PAL 
pollutant  emissions  across  the  range  of 
operation  of  the  emissions  unit;  and 

(b)  Each  GPMS  or  PEMS  must  sample, 
analyze,  and  record  data  at  least  every 
15  minutes,  or  at  another  less  frequent 
interval  approved  by  the  Administrator, 
while  the  emissions  unit  is  operating. 

(vi)  Emission  factors.  An  owner  or 
operator  using  emission  factors  to 
monitor  PAL  pollutant  emissions  shall 
meet  the  following  requirements: 

(a)  All  emission  factors  shall  be 
adjusted,  if  appropriate,  to  account  for 


ihe  degree  of  uncertainty  or  limitat.  .;i.. 
in  the  factors'  development; 

[b]  The  emissions  unit  shall  operate 
within  the  designated  range  of  use  for 
the  emission  factor,  if  applicable;  and 

(c)  If  technically  practicable,  the 
owner  or  operator  of  a  significant 
emissions  unit  that  relies  on  an 
emission  factor  to  calculate  PAL 
pollutant  emissions  shall  conduct 
validation  testing  to  determine  a  site- 
specific  emission  factor  within  6 
months  of  PAL  permit  issuance,  unless 
the  Administrator  determines  that 
testing  is  not  required. 

(vii)  A  source  owner  or  operator  must 
record  and  report  maximum  potential 
emissions  without  considering 
enforceable  emission  limitations  or 
operational  restrictions  for  an  emissions 
unit  during  any  period  of  time  that  there 
is  no  monitoring  data,  unless  another 
method  for  determining  emissions 
during  such  periods  is  specified  in  the 
PAL  permit. 

(viii)  Notwithstanding  the 
requirements  in  paragraphs  (aa)(12)(iii) 
through  (vii)  of  this  section,  where  an 
owner  or  operator  of  an  emissions  unit 
cannot  demonstrate  a  correlation 
between  the  monitored  parameter(s)  and 
the  PAL  pollutant  emissions  rate  at  all 
operating  points  of  the  emissions  unit, 
the  Administrator  shall,  at  the  time  of 
permit  issuance: 

(a)  Establish  default  value(s)  for 
determining  compliance  with  the  PAL 
based  on  the  highest  potential  emissions 
reasonably  estimated  at  such  operating 
point(s);  or 

(b)  Determine  that  operation  of  the 
emissions  unit  during  operating 
conditions  when  there  is  no  correlation 
between  monitored  paranieter(s)  and  the 
PAL  pollutant  emissions  is  a  violation 
of  the  PAL. 

(ix)  Re-validation.  All  data  used  to 
establish  the  PAL  pollutant  must  be  re- 
validated through  performance  testing 
or  other  scientifically  valid  means 
approved  by  the  Administrator.  Such 
testing  must  occur  at  least  once  every  5 
years  after  issuance  of  the  PAL. 

(13)  Recordkeeping  requirements. 

(i)  The  PAL  permit  shall  require  an 
owner  or  operator  to  retain  a  copy  of  all 
records  necessary  to  determine 
compliance  with  any  requirement  of 
paragraph  (aa)  of  this  section  and  of  the 
PAL,  including  a  determination  of  each 
emissions  unit's  12-month  rolling  total 
emissions,  for  5  years  from  the  date  of 
such  record. 

(ii)  The  PAL  permit  shall  require  an 
owner  or  operator  to  retain  a  copy  of  the 
following  records  for  the  duration  of  the 
PAL  effective  period  plus  5  years: 


(a)  A  copy  of  the  PAL  permit 
application  and  any  applications  for 
revisions  to  the  PAL;  and 

(b)  Each  annual  certification  of 
compliance  pursuant  to  title  V  and  the 
data  relied  on  in  certifying  the 
compliance. 

(14)  Reporting  and  notification 
requirements.  The  owner  or  operator 
shall  submit  semi-annual  monitoring 
reports  and  prompt  deviation  reports  to 
the  Administrator  in  accordance  with 
the  applicable  title  V  operating  permit 
program.  The  reports  shall  meet  the 
requirements  in  paragraphs  (aa)(14)(i) 
through  (iii)  of  this  section. 

(i)  Semi-annual  report.  The  semi- 
annual report  shall  be  submitted  to  the 
Administrator  within  30  days  of  the  end 
of  each  reporting  period.  This  report 
shall  contain  the  information  required 
in  paragraphs  (aa)(14)(i)(a)  through  (g) 
of  this  section. 

(a)  The  identification  of  owner  and 
operator  and  the  permit  number. 

(b)  Total  annual  emissions  (tons/year) 
based  on  a  12-month  rolling  total  for 
each  month  in  the  reporting  period 
recorded  pursuant  to  paragraph 
(aa)(13){i)  of  this  section. 

(c)  All  data'relied  upon,  including, 
but  not  limited  to,  any  Quality 
Assurance  or  Quality  Gontrol  data,  in 
calculating  the  monthly  and  annual  PAL 
pollutant  emissions. 

(d)  A  list  of  any  emissions  units 
modified  or  added  to  the  major 
stationary  source  during  the  preceding 
6-month  period. 

(e)  The  number,  duration,  and  cause 
of  any  deviations  or  monitoring 
malfunctions  (other  than  the  time 
associated  with  zero  and  span 
calibration  checks),  and  any  corrective 
action  taken. 

(/)  A  notification  of  a  shutdown  of  any 
monitoring  system,  whether  the 
shutdown  was  permanent  or  temporary, 
the  reason  for  the  shutdown,  the 
anticipated  date  that  the  monitoring 
system  will  be  fully  operational  or 
replaced  with  another  monitoring 
system,  and  whether  the  emissions  unit 
monitored  by  the  monitoring  system 
continued  to  operate,  and  the 
calculation  of  the  emissions  of  the 
pollutant  or  the  number  determined  by 
method  included  in  the  permit,  as 
provided  by  (aa)(12)(vii). 

(g)  A  signed  statement  by  the 
responsible  official  (as  defined  by  the 
applicable  title  V  operating  permit 
program)  certifying  the  truth,  accuracy, 
and  completeness  of  the  information 
provided  in  the  report. 

(ii)  Deviation  report.  The  major 
stationary  source  owner  or  operator 
shall  promptly  submit  reports  of  any 
deviations  or  exceedance  of  the  PAL 
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rt'ijiuririipnts.  including  periods  where 
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reporting  requiroment   The  deviation 
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id)  A  signed  statement  by  the 
responsible  official  (as  defined  by  the 
applicable  title  V  operating  permit 
program;  certifying  the  truth,  accuracy. 
and  completeness  of  the  information 
provided  m  the  report 

(iii)  Re-validation  results.  The  owner 
or  operator  shall  submit  to  the 
Administrator  the  results  of  any  re- 
\  alidation  test  or  method  within  3 
months  after  i  ompletion  of  such  test  or 
method 

(15)  Tran^itjnr:  rpquirempnts. 

(i)  The  .^dmnnistrator  may  not  issue  a 
PAL  that  does  not  comply  with  the 
requirements  in  paragraphs  taa)(l) 
through  (15)  of  this  section  after  March 
3,  2003. 


(ii)  The  Administrator  may  supwsede 
any  PAL  that  was  established  prior  to 
March  3,  2003  with  a  PAL  that  complies 
with  the  requirements  of  paragraphs 
(aa)(l)  through  (15)  of  this  section. 

(bb)  If  any  provision  of  this  section,  or 
the  application  of  such  provision  to  any 
person  or  circumstance,  is  held  invalid, 
the  remainder  of  this  section,  or  the 
application  of  such  provision  to  persons 
or  circumstances  other  than  those  as  to 
which  it  is  held  invalid,  shall  not  be 
affected  thereby. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  Si  ,)nd  52 
FRl     '4  11  I.    OotKet  A   2002-4] 
MIN  ?()6«V   AK28 

Prevention  of  Significant  Deterioration 
(PSD)  and  Non  attainment  New  Source 
Review  (NSR)    Routine  Maintenance 
Repair  and  Replacement 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing 
revisions  to  the  regulations  governing 
the  NSR  programs  mandated  by  parts  C 
and  D  of  title  1  of  the  Clean  Air  Act 
(CAA).  These  proposed  changes  reflect 
the  EPA's  consideration  of  the 
President's  National  Energy  Policy 
(NEP).  EPAs  Report  to  the  President  on 
the  impact  of  NSR  pursuant  to  the  NEP, 
and  EPA's  recommended  changes  to 
NSR  based  on  the  Report  findings  and 
discussions  with  various  stakeholders 
including  representatives  from  industry, 


statf  diia  nKdi  governments,  and 
environmental  groups.  The  proposed 
changes  provide  a  future  category  of 
activities  that  would  be  considered  to  be 
routine  maintenance,  repair  and 
replacement  (RMRR)  under  the  NSR 
program.  The  changes  are  intended  to 
provide  greater  regulatory  certainty 
without  sacrificing  the  current  level  of 
environmental  protection  and  benefit 
derived  from  the  program.  We  believe 
that  these  changes  will  facilitate  the 
safe,  efficient,  and  reliable  operation  of 
affected  facilities. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  March  3,  2003. 

Public  Hearing.  If  anyone  contacts  us 
requesting  to  speak  at  a  public  hearing 
by  January  21.  2003.  we  will  hold  a 
public  hearing  approximately  30  days 
after  publication  in  the  Federal 
Ki-uisltr 

ADDRESSES:  Comments.  Comments  may 
bf  submitted  electronically,  by  mail,  by 
facsimile,  or  through  hand  delivery/ 
courier.  Follow  the  detailed  instructions 
as  providpd  in  ■swtinn  I  C  nf  the 
SUPPLEMENTARY  INFORMATION  section. 


Public  Hearing.  The  public  hearing,  if 
requested,  will  be  held  at  the  EPA's 
facilities  at  109  TW  Alexander  Drive, 
Research  Triangle  Park.  NC  27709  or  at 
an  alternate  facility  nearby.  The  EPA 
will  not  hold  a  hearing  if  one  is  not 
requested.  Please  check  EPA's  web  page 
at  http://www.epa.gov/ttn/nsr/ 
whatsnew.html  on  January  21,  2003  for 
the  announcement  of  whether  the 
hearint;  u  ill  b(^  li'-li 

FOR  FURTHER  INFORMATION  CONTACT:  Ml. 
Dave  Svt[iii-.i:  ,  ,[  !    Infuriiiation  Transfer 
and  Program  Integration  Division 
(C339-03).  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  NC  27711.  telephone  (919)  541- 
2380.  or  electronic  mail  at 
svendsgaard.dave@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  deneral  Inturmation 

A.  What  Arf  the  Regulated  Entities? 

Entities  potentially  affected  by  this 
proposed  action  include  sources  in  all 
industry  groups.  The  majority  of  sources 
potentially  affected  are  expected  to  be  in 
the  following  groups. 


Industry  group 

SEC- 

NAICS" 

Electric  Services 

491 
291 
281 
492 
261 
262 
371 

283 

221111,  221112,  221113.  221119,  221121,  221122 

Petroleum  Refining    

32411 

Chemical  Processes    

325181    32512,  325131,  325182,  211112,  325998,  331311,  325188 

Natural  Gas  TransDort 

48621,  22121 

PuId  and  Pacer  Mills  

32211,  322121.  322122,  32213 

Paner  Mills                     

322121,  322122 

Automobile  Manufacturing 

336111     336112     336712.    336211.    336992.    336322,    336312,    33633. 

Pharmaceuticals  

33634.  33635.  336399  336212,  336213 
325411,  325412,  325413,  325414 

•'  Standard  Industrial  Classification 

1^  North  American  Industry  Classification  System  Entities  potentially  affected  by  this  proposed  action  also  would  include  State,  local,  and  tribal 
governments  that  are  delegated  authonty  to  implement  these  regulations. 


B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  A-2002-04.  The 
official  public  docket  consists  of  the  ' 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBl)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  EPA  Docket 
Center,  (Air  Docket),  U.S. 
Environmental  Protection  Agency.  1301 
Constitution  Ave.,  NW.,  Room:  8108. 
Mail  Code:  6102T.  Washington.  DC. 
20004.  The  EPA  Docket  Center  Public 


Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1742.  A  reasonable  fee  may  be 
charged  for  copying. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register  "  listings  at 
h  ttp  -.//www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
do<:ket  that  are  available  electronically. 
Once  in  the  system,  select  "search." 


then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBl  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
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be  available  electronically,  you  may  still 
access  anv  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  section  IB]   EP.^ 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPAs  electronic  public  docket. 

For  public  commenters.  it  is 
important  to  note  that  EPAs  policy  i.s 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBl.  or 
other  information  whose  disclosure  is 
restricted  bv  statute.  When  EPA 
identifies  a  comment  containing 
copvnghted  material.  EP.A  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  m 
EPA's  electronic  public  docket  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket 

Publu  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EP.'\'s 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placeci  m  KPA's  electrcmu:  public 
docket  along  with  a  brief  description 
written  bv  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102,  May 
31. 2002. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  t)r 
through  hand  deliverv/courier.  To 
ensure  proper  receipt  bv  EPA.  identif\' 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  vour  comments  are  submitted 
within  the  specified  comment  period 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  'late." 
EPA  is  not  required  to  consider  these 
late  comments  If  vou  wish  to  submit 
CBl  or  information  that  is  otherwise 
protected  by  statute,  please  follow  the 
instructions  in  section  I.D.  Do  not  use 
EPA  Dockets  or  e-mail  to  submit  CBl  or 
information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below.  EPA  recommends  that  you 
include  your  name,  mailing  address, 


and  an  e-mail  address  or  other  contact 

information  in  the  body  of  your 
(  omment  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
pro\  ided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EP.'\'s  electronic 
public  docket.  If  EP.^  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
KP.A  may  not  be  able  to  consider  your 
comment 

a.  EP.^  Dockets,  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://\^■^^^^■  ppa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments,  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,  "    Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
A-2002-04.  The  system  is  an 
"anonymous  access"  system,  which 
means  EP.-\  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

b.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  a-and-r- 
docket@epamail.epa.gov,  Attention 
Docket  ID  No.  A-2002-04.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

c.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  section  l.C.2.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format, 
.^void  the  use  of  special  characters  and 
any  form  of  encryption. 


2.  By  Mail.  Send  two  copies  of  your 
comments  to:  U.S.  Environmental 
Protection  Agency.  EPA  West  (Air 
Docket),  1200  Pennsylvania  Ave,.  NW. 
Room:  B108.  Mail  code:  6102T. 
Washington.  DC.  20460,  Attention 
Docket  ID  No.  A-2002-04. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  yoiu  conunents  to:  EPA  Docket 
Center,  (Air  Docket),  U.S. 
Environmental  Protection  Agency,  1301 
Constitution  Ave.,  NW.,  Room:  B108, 
Mail  Code:  6102T,  Washington,  DC, 
20004.,  Attention  Docket  ID  No.  A- 
2002-04.  Such  dehveries  are  only 
accepted  during  the  Docket's  normal 
hours  of  operation  as  identified  in 
section  I.B.I. 

4.  By  Facsimile.  Fax  your  comments 
to  the  EPA  Docket  Center  at  (202)  566- 
1741.  Attention  Docket  ID.  No.  A-2002- 
04. 

D.  How  Should  I  Submit  CBl  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBl  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  or  deliver 
information  identified  as  CBl  only  to  the 
following  address:  Mr.  David 
Svendsgaard,  c/o  OAQPS  Document 
Control  Officer  (C339-03).  U.S. 
Envirorunental  Protection  Agency, 
Research  Triangle  Park.  NC  27711, 
Attention  Docket  ID  No.  A-2002-04. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBl  by  marking  any 
part  or  all  of  that  information  as  CBl.  (If 
you  submit  CBl  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBl  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBl).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  Part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBl,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBl  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPAs  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBl  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBl. 
Information  not  marked  as  CBl  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBl  or  the  procedures  for  claiming  CBl. 
please  consult  the  person  identified  in 
the  FOR  FURTHER  rNFORMATK>N  CO^^rACT 
section. 
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E.  What  Should  I  Consider  as  I  Prepare 
my  Comments  for  EPA? 

You  may  find  the  following 
sufy^estions  helpful  for  preparing  your 
comments. 

•  Explain  your  views  as  clearly  as 
possible. 

•  Describe  any  assumptions  that  you 
used. 

•  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

•  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  alternatives. 

•  Make  sure  to  submit  your 
conunents  by  the  comment  period 
deadline  identified. 

•  To  ensure  proper  receipt  by  EPA. 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  The  first  page  of  your  response.  It 
would  also  be  helpful  if  von  [)riivided 
the  name.  date,  and  Federal  Register 
citation  related  to  your  comments. 

F.  How  Can  I  Find  Information  About  a 
Possible  Public  Hearing? 

Persons  interested  in  presenting  oral 
testimony  or  inquiring  as  to  whether  a 
hearing  is  to  be  held  should  contact  Ms. 
Pamela  ).  Smith.  Integrated 
Implementation  Group.  Information 
Transfer  and  Program  Integration 
Division  (C339-03).  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  NC  27711,  telephone  number  (919) 
541-0641.  at  least  2  days  in  advance  of 
the  public  hearing.  Persons  interested  in 
attending  the  public  hearing  should  also 
contact  Ms.  Smith  to  verify  the  time, 
date,  and  location  of  the  hearing.  The 
public  hearing  will  provide  interested 
parties  the  opportunity  to  present  data, 
views,  or  arguments  concerning  these 
proposed  emission  standards. 

G.  Where  Can  I  Obtain  Additional 
Information? 

In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  this 
firoposed  rule  is  also  available  on  the 
WWW  through  the  Technology  Transfer 
Network  (TTN).  Following  signature  by 
the  EPA  Administrator,  a  copy  of  the 
proposed  rule  will  be  posted  on  the 
TTN's  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules  at 
http://www.epa.gov/ttn/oarpg  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 


H.  How  is  This  Preamble  Organized? 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  General  Information 

A.  What  are  the  regulated  entities? 

B.  How  can  I  get  copies  of  this  document 
and  other  related  information? 

C.  How  and  to  whom  do  i  submit 
comments? 

D.  How  should  I  submit  CBI  to  the  Agency? 

E.  What  should  1  consider  as  1  prepare  my 
comments  for  EPA? 

F.  How  can  I  find  information  about  a 
possible  public  hearing? 

G  Where  can  1  obtain  additional 

information? 
H  How  is  this  preamble  organized? 

II.  Purpose" 

III.  Background 

A.  How  does  the  pnx:ess  of  using  the 
RMRR  exclusion  currently  work? 

B.  Why  is  the  specification  of  categories  of 
RMRR  activities  appropriate? 

C.  Process  Used  to  Develop  This  Rule 

rV.  Overview  of  Recommended  Approaches 
for  RMRR 
A  Annual  Maintenance,  Repair  and 

Replacement  Allowance 
B.  Equipment  Replacement  Provision 

V  Legal  Basis  for  Recommended  Approaches 

VI  Discussion  of  Issues  Under  Annual 
Maintenance,  Repair  and  Replacement 
Allowance  Approach 

A.  Appropriate  Time  Period  for  a 
Maintenance.  Repair  and  Replacement 
Allowance 

B.  Cost  Basis 

C.  Basis  for  Annual  Allowance — Stationary 
Source  vs  Pr(x:ess  Unit 

D.  Basis  for  Annual  Maintenance.  Repair 
and  Replacement  Allowance  Percentage 

E.  How  to  Calculate  Costs 

F.  Applicability  Safeguards 

G.  Timing  of  Determination 

VII.  Discussion  of  issues  under  the 
Equipment  Replacement  Approach 

A.  Replacement  of  Existing  Equipment 
with  Identical  or  Functionally 
Equivalent  Equipment 

B   Defining  "Prtxess  Unit"  for  Evaluating 
Efjuipment  Replacement  Cost  Percentage 

C.  Miscellaneous  Issues 

D.  Quantitative  Analysis 

VIII.  Other  Options  Considered 

A.  Capacity-Based  Option 

B.  Age-Ba.sed  Option 

IX.  Administrative  Requirements  for  this 
Proposed  Rulemaking 

A  Executive  Order  12866— Regulatory 
Planning  and  Review 

B.  Executive  Order  13132— Federalism 

C.  Executive  Order  13175 — Consultation  and 
Coordination  with  Indian  Tribal 
Governments 

D.  Exec,utive  Order  13045 — Protei.tion  of 
Children  from  Environmental  Health  Risks 
and  Safety  Risks 

E.  Paperwork  Reduction  Act 

F.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C  601  et  seq 

G.  Unfunded  Mandates  Reform  Act  of  1995 
H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 


I.  Executive  Order  13211 — Actions 
Concerning  Regulations  That  Significantly 
Affect  Energy  Supply.  Distribution,  or  Use 

X.  Statutory  Authority 

II    Purpose 

We  are  proposing  a  change  to  the  NSR 
program  to  provide  specific  categories  of 
activities  that  EPA  will  consider  RMRR 
in  the  future.  We  are  seeking  comment 
on  all  aspects  of  our  proposed 
approaches  to  specifying  categories  of 
RMRR  activities  under  the  NSR 
program,  and  on  other  options 
considered.  These  approaches  would  be 
voluntary,  in  that  owners  or  operators 
could  opt  to  continue  using  the  current 
procedures  for  determining  what 
activities  constitute  RMRR  at  their 
facilities.  This  proposal  seeks  public 
comments  in  accordance  with  section 
307(d)  of  the  CAA  and  should  not  be 
used  or  cited  in  any  litigation  as  the 
final  pnsifinn  of  fhp  Agency. 

III.  Background 

A.  How  Does  the  Process  of  Using  the 
RMRR  Exclusion  Currently  Work? 

Under  the  changes  promulgated  today 
to  40  CFR  parts  51  and  52.  "major 
modification"  is  defined  as  any  physical 
change  in  or  change  in  the  method  of 
operation  of  a  major  stationary  source 
that  would  result  in:  (1)  A  significant 
emissions  increase  of  a  regulated  NSR 
pollutant;  and  (2)  a  significant  net 
emissions  increase  of  that  pollutant 
from  the  major  stationary  source. 
Owners/operators  of  major  stationary 
sources  are  required  to  obtain  a  major 
NSR  permit  prior  to  beginning  actual 
construction  of  a  modification  that 
meets  this  definition.  The  regulations 
exclude  certain  activities  from  the 
definition  of  "major  modification."  One 
such  exclusion  is  for  RMRR  activities. 
The  regulations  do  not  define  this  term. 
(See  40  CFR  51.165(a)(l)(v)(C)(J). 
51.166(b)(2)(iii)(a).  52.21(b)(2)(iii)(a) 
and  52.24{f){5)(iii)(a).) 

Under  our  current  approach,  the 
RMRR  exclusion  is  applied  on  a  case- 
by-case  basis.  In  interpreting  this 
exclusion,  wf  havp  followed  certain 
criteria.  Thr  puMUiMf  !>-  ihe  1992 
"WEPCOHiil.'      ."  f-H  iJ  n4'  HHii 
applicability  ilctiTiiiiiiitiin--  ni.t<i>'  to 
date  describe  our  <  urniit  jiprM.K  ti  to 
assfssine  what  .i(ii\  :!!•■•-  >  Mustituic 
RMkK    V\v^"  .ippli,  ,ihilil\ 
determmati' III--  ,tr>'  ri\  .iii.iiije 
electrnni<  ilK  fr> 'in  ihf  K>-v;ion  7  NSR 
Policy  inii  I  .uid.tiii  .  I  i.t!,ih.i,sp  [httplJI 
www.t-i'  .  L'   v   Hf^gionT  I  programs/ artd/ 
air/nsr  -is';  i:  lUm). 

To  summ  I! ;/•  these  documents,  to 
determine  whcttn  r  proposed  work  at  a 
facility  is  routim    Kl'.\  makes  a  case-by- 
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case  determination  by  weighing  the 
nature,  extent,  purpose,  frequency,  and 
the  cost  of  the  work  as  well  as  other 
relevant  factors  to  arrive  at  a  common 
sense  finding  WEPCXl  at  910  None  of 
these  factors,  in  and  of  itself,  is 
conclusive.  Instead,  a  reviewing 
authority  should  take  account  of  how 
each  of  these  factors  might  apply  in  a 
particular  circumstance  to  arrive  at  a 
f  onc.lusion  considering  the  pro)ect  as  a 
whole  If  an  owner  or  operator  is 
uncertain  whether  he  or  she  is  applying 
the  NSR  regulations  correctly,  we 
encourage  the  owner  or  operator  to 
consult  the  appropriate  reviewing 
authority  for  assistance. 

B   Whv  Is  Specification  of  Categories  of 
HMRH  Activities  Appropriate? 

There  has  been  some  debate  over  the 
years  as  to  the  <;ase-bv-c;ase  approach 
and  the  types  of  activities  that  qualify-  as 
RMRR  under  our  current  ca.se-by-case 
approach  The  case-specific  approach 
works  well  in  many  respects  For 
example,  it  is  a  flexible  tool  that 
accommodates  the  broad  range  of 
industries  and  the  diversity  of  activities 
that  are  potentially  subject  to  the  NSR 
[)rogram 

However,  the  case-by-case  approach 
has  certain  drawbacks.  Unless  an  owner 
or  operator  seeks  an  applicability 
determination  from  his  or  her  reviewing 
authority  or  from  EP.\.  it  can  be  difficult 
for  the  owner  or  operator  to  know  with 
certainty  whether  a  particular  activity 
constitutes  RMRR  Applicability 
determinations  can  be  costly  and  time 
consuming  for  reviewing  authorities  and 
industry  alike   If  a  source  proceeds 
without  a  determination  and  is  later 
pro\en  to  ha\e  made  an  incorrect 
determination,  that  source  faces 
potentially  serious  enforcement 
consequeiKcs  Morecn'er,  under  the 
current  idsebv-case  approach.  State  and 
lo(  al  re\  lewing  authorities  must  devote 
scarce  resources  to  making  complex 
determinations  and  consult  with  other 
agent  ies  to  ensure  that  an\ 
determinations  are  consistent  with 
determinations  made  for  similar 
circumstances  in  other  jurisdictions 
and/or  that  KPA  or  other  reviewing 
authorities  would  concur  with  the 
conclusion. 

On  the  other  hand,  if  a  source 
foregoes  or  defers  a(  tivities  that  are 
important  to  maintaining  its  plant  when 
the  activities  in  question  are  in  fact 
within  scope  of  the  exclusion,  that  can 
have  adverse  ((msequences  f(jr  the 
sources  reliability,  efficiency,  and 
safety.  Finally,  the  source  may  install 
less  efficient  or  less  modern  equipment 
in  order  to  be  more  certain  that  it  is 
within  the  regulatory  bounds,  or  it  may 


agree  to  limit  its  hours  of  operation  or 

capacity.  Any  of  these  approaches  will 
make  the  source  less  productive  than  it 
would  be  otherwise   in  fact,  we 
concluded  in  our  recent  report  to  the 
President  on  the  impacts  of  NSR  on  the 
energy  sector  that  there  have  been  cases 
in  which  uncertainty  about  the 
exclusion  for  RMRR  resulted  in  delay  or 
cancellation  of  activities  that  would 
have  maintained  and  improved  the 
reliability,  efficiency,  and  safety  of 
existing  energy  capacity  Such 
discouragement  results  in  lost  capacity 
and  lost  opportunities  to  improve 
energy  efficiency  and  reduce  air 
pollution 

We  believe  that  these  probiem.^  would 
be  significantly  reduced  by  adding  to 
our  current  RMRR  provision  specific 
categories  of  activities  that  will  be 
considered  to  be  RMRR  m  the  future. 
Such  categories  would  remove 
disincentives  to  undertaking  RMRR 
activities  and  provide  more  certainty 
both  to  source  owners  and  operators 
who  could  better  plan  activities  at  their 
facilities,  and  to  reviewing  authorities 
who  could  better  focus  resources  on 
activities  outside  these  RMRR 
categories.  Accordingly,  the 
establishment  of  categories  of  activities 
as  RMRR  is  consistent  with  the  central 
purpose  of  the  CAA.  "to  protect  and 
enhance  the  quality  of  the  Nation's  air 
resources  so  as  to  promote  the  public 
health  and  welfare  and  the  productive 
capacity  of  its  population."  CAA  section 
101 

It  should  be  noted  that  there  may  be 
some  activities  which,  while  fitting 
within  the  ambit  of  the  RMRR  exclusion 
(  ould.  if  implemented,  violate  other 
applic:able  CAA  requirements.  As  has 
always  been  the  case,  compliance  with 
NSR  requirements  is  not  a  license  to 
\iolate  an\  of  the  other  applicable  CAA 
requirements  such  as  title  V  permitting 
requirements. 

C  Process  Used  To  Develop  This  Rule 

In  the  1992  '  WEPCO  Rule"  preamble, 
we  indicated  that  we  planned  to  issue 
guidance  on  the  subject  of  RMRR   In 
1994,  as  part  of  our  meetings  with  the 
Clean  Air  Act  Advisor.'  Committee,  we 
de\e]oped.  for  discussion  purposes 
only,  a  document  on  how  RMRR  could 
be  defined.  We  received  a  substantial 
\olume  of  comments  on  this  document 
We  subsequently  decided  not  to  include 
a  definition  of  RMRR  m  our  1996  NSR 
proposed  rulemaking. 

In  2001 .  the  President's  NEP  Report  ' 
directed  EPA  in  consultation  with  the 


'  Reliable.  Affordable,  and  Environraentaily 
Sound  Energy  for  America's  Future,  Report  of  the 
National  Energy  Policy  Development  Group,  May 
17.2001. 


Department  of  Energy  (DOE)  and  other 
federal  agencies  to  review  the  impact  of 
NSR  on  investment  in  new  utility  and 
refiner>  generation  capacity,  energy 
efficiency  and  environmental 
protection.  The  release  of  the  report  in 
May  2001  triggered  a  review  of  the 
impacts  of  NSR  rules.  EPA's  Report  to 
the  President  underscored  the 
desirability  of  specifying  certain 
categories  of  activities  that  qualify  as 
RMRR.  In  parallel  with  this  review,  we 
renewed  our  exploration  of 
recommendations  for  improving  the 
NSR  program.  Recommended 
improvements  suggested  during  this 
time  represented  a  continuation  of 
discussions  on  NSR  issues  that  had 
taken  place  during  the  1990's,  as  well  as 
new  ideas. 

The  process  of  discussing  possible 
improvements  to  the  NSR  program 
included  significant  interagency 
consultation,  including  meetings  with 
representatives  from  the  DOE,  the 
Department  of  the  Interior,  and  the 
Office  of  Management  and  Budget. 
Building  on  what  we  heard,  we  held 
conference  calls  with  various 
stakeholders  during  October  2001 
(including  representatives  from 
industry.  State  and  local  governments, 
and  environmental  groups)  to  discuss 
new  ideas  that  were  raised.  During 
many  of  these  meetings,  we  discussed 
ideas  for  how  to  define  RMRR  in  order 
to  create  more  certainty  for  the  industry 
and  reviewing  authorities.  Today's 
proposed  rule  is  an  outgrowth  of  ideas 
discussed  in  those  meetings 

T\'.  Ovpnnew  of  Recommended 
Approaches  tor  RMRR 

Ever  since  EPA's  promulgation  of  its 
original  Prevention  of  Significant 
Deterioration  (PSD)  regulations  in  1980, 
EPA  has  defined  "modification"  in  its 
NSR  regulations  to  include  common- 
sense  exclusions  fi-om  the  'physical  or 
operational  change"  component  of  the 
definition,  including  an  exclusion  for 
RMRR.  Today,  we  are  proposing  two 
categories  of  activities  that  will  in  the 
future  be  considered  RMRR  activities; 
activities  within  an  annual 
maintenance,  repair  and  replacement 
allowance  and  replacements  that  meet 
our  equipment  replacement  provision 
criteria 

Under  the  proposal,  when  an  activity 
falls  within  either  of  these  categories,  it 
would  be  considered  RMRR  and  a 
source's  owners  or  operators  would 
know  that  the  activity  was  excluded 
from  NSR  without  regard  to  other 
considerations.  When  an  activity  did 
not  fall  within  one  of  these  categories, 
then  it  still  could  qualify  as  routine 
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nidinu'iiaiux'.  repair,  .iiiu  replacement 
under  the  case-by  case  test. 

A.  Annual  Maintenance,  Repair  and 
Replacement  Allowance 

First,  we  are  proposing  to  add  new 
language  to  the  RMRR  exclusion  at  40 
CFR  51  165  {a)(l)(v)(C){l).  40  CFR 
51.166  (b)(2)(iii)(o),  40  CFR  part  51. 
Appendix  S  (A)(5)(iii)(a).  40  CFR 
52.21(b)(2)(iii)(a).  and  40  CFR  52.24 
(f)(5)(iii)(«).This  proposal  would  allow 
certain  activities  engaged  in  to  promote 
the  safe,  reliable  and  efficient  operation 
of  a  facility-that  is,  those  that  involve 
relatively  small  capital  expenditures 
compared  with  the  replacement  cost  of 
the  facility — to  be  excluded  from  NSR 
provided  that  total  costs  did  not  exceed 
the  annual  maintenance,  repair  and 
replacement  allowance.  The  annual 
maintenance,  repair  and  replacement 
allowance  and  the  rules  for  calculation 
and  summation  of  activities  under  the 
allowance  would  be  defined  in  new 
provisions  at  40  CFR 
51.165(a)(l)(xxxxii).  40CFR 
51.166(b)(53).  40  CFR  52.21(b)(55).  and 
40  CFR  52.24(0(25). 

Under  our  proposed  approach,  a 
calendar  year  maintenance,  repair  and 
replacement  allowance  would  be 
established  for  each  stationary  source 
The  owner  or  operator  may  elo<;t  to  use 
a  fiscal  year  period  instead  of  a  calendar 
year  if  financial  re<:ords  are  typically 
kept  for  a  period  other  than  calendar 
year  at  a  facility.-'  Although  the  proposal 
contemplates  a  one-year  allowance,  in 
recognition  of  the  fact  that  maintenance 
cycles  in  many  industries  extend  f<ir 
more  than  1  year,  we  also  seek  comment 
on  whether  a  stationary  source  should 
have  the  option  of  a  multi-year 
allowance,  such  as  over  5  years 

Under  our  1-year  allowance  proposal, 
an  owner  or  operator  would  sum  the 
costs  of  the  relevant  activities  performed 
at  the  stationary  source  during  the  fiscal 
or  calendar  year  (from  the  least 
expensive  to  the  most  expensive)  to  get 
I  yearly  cost.  For  activities  taking  more 
than  1  year  to  complete,  costs  associated 
with  those  activities  would  be  included 
in  the  cost  calculations  for  the  year  that 
the  costs  wore  incurred  (using  an 
accounting  method  consistent  with  that 
used  for  other  purposes  by  the 
stationary  source).  If  the  total  costs  for 
all  activities  undertaken  for  these 
purposes  came  within  the  annual 
maintenance,  repair  and  replacement 
allowance,  these  activities  would  all  be 
considered  RMRR  activities.  Other  than 
documentation  of  the  results  of  this 
assessment,  the  owner  or  operator 


'  A  nscal  year  p«riod  wuuld  have  lo  b«  12 
inseculive  months 


vMiiild  not  have  to  do  anything  further 
with  respect  to  those  activities  for 
purposes  of  major  NSR. 

where  total  yearly  costs  for  all 
activities  undertaken  for  these  purposes 
at  a  source  exceed  the  annual 
maintenance,  repair  and  replacement 
allowance,  the  activities  would  be 
reviewed  as  follows. 

•  The  owner  or  operator  would 
subtract  activities  from  the  total  yearly 
cost,  starting  with  the  most  expensive 
activity,  until  the  remainder  is  less  than 
or  equal  to  the  annual  maintenance, 
repair  and  replacement  allowance. 

•  The  owner  or  operator  would 
evaluate  on  a  case-by-case  basis  in 
accordance  with  EPA's  case-by-case  test 
any  activities  that  did  not  come  within 
the  allowance  and  that  are  not  otherwise 
excluded,  in  order  to  determine  whether 
they  are  RMRR.  If  uncertain  about  a 
particular  activity  the  owner  or  operator 
could  seek  an  applicability 
determination. 

•  If  an  owner  or  operator  concluded 
that  any  such  activity  was  not  RMRR.  he 
or  she  would  then  have  to  determine 
whether  it  constitutes  a  "major 
modification  "  that  requires  an  NSR 
permit. 

The  annual  maintenance,  repair  and 
replacement  allowance  would  be  equal 
to  the  product  of  the  replacement  cost 
of  the  source  and  a  specified 
maintenance,  repair  and  replacement 
percentage.  (See  §§51.165(a)(l)(xxxxii), 
51.166(b)(53),  52,21(b)(55)  and 
52.24(f)(25)  of  proposed  rules.)  EPA 
intends  to  set  this  percentage  on  an 
industry-specific  basis.  There  are 
several  ways  in  which  the  percentage 
could  be  established  One  way  is  to  set 
the  threshold  so  as  to  cover  the  RMRR 
capital  and  non-capital  costs  that  an 
owner  or  operator  incurs  to  maintain, 
facilitate,  restore,  or  improve  the  safety, 
reliability,  availability,  or  efficiency  of 
the  source.  We  are  also  requesting 
comment  on  other  approaches.  For 
example,  we  could  apply  a  discount 
factor  t6  the  typical  costs  in  order  to 
account  for  variability  within  an 
industry.  We  also  ask  for  comment  on 
how  to  determine  typical  costs  for 
particular  industries.  We  are 
considering  using  the  Internal  Revenue 
Service  "Annual  Asset  Quideline  Repair 
Allowance  Percentages"  (AAGRAP), 
which  we  use  for  an  exclusion  under 
the  New  Source  Performance  Standard 
(NSPS)  program  for  increases  in 
production.  We  also  could  rely  on 
industry  specific  data  for  choosing  an 
appropriate  threshold,  such  as  the  North 
American  Electric  Reliability  Council 
Generating  Availability  Data  System 
(NERCVGADS)  database  or  standard 
industry  reference  manuals. 


The  replacement  cost  used  in  the 
calculation  described  above  would  be 
an  estimate  of  the  total  capital 
investment  necessary  to  replace  the 
stationary  source.  The  accounting 
procedures  used  to  document  eligibility 
under  this  rule  should  conform  to  the 
accounting  procedures  used  for  other 
purposes  at  a  facility.  Where  several 
accounting  procedures  are  used  at  a 
facility  (e.g..  methods  for  tax  accounting 
and  for  setting  rates  often  are  different), 
the  most  appropriate  procedures  should 
be  used  for  the  purpose  of  determining 
costs  pursuant  to  this  regulation. 

EPA  also  seeks  to  standardize 
practices  for  estimating  this  investment, 
along  the  lines  described  in  the  EPA  Air 
Pollution  Control  Cost  Manual, 
excluding  the  costs  for  installing  and 
maintaining  pollution  control 
equipment.  See  section  V.E.  of  this 
document  for  further  information  on  our 
recommended  approach  to  calculating 
costs.  The  control  cost  manual  is 
available  electronically  via  the  internet 
Al  http i/ZwHW. epa .gov/ttn lea tc/dirl I 
c_allchs.pdf.  We  acknowledge  that  this 
manual  is  geared  toward  cost 
calculations  for  add-on  control 
equipment  but  believe  the  basic 
concepts  can  be  applied  to  process 
equipment  as  well.  These  concepts  are    , 
taken  from  work  done  by  the  American 
Association  of  Cost  Engineers  to  define 
the  components  of  cost  calculations  for 
all  types  of  processes,  not  just  emission 
control  equipment.  We  seek  comment 
on  whether  this  manual  or  other 
reference  documents  or  tools  provide 
the  best  approach  for  standardizing 
estimation  of  these  costs,  whether 
different  methods  should  be  provided, 
and  whether  provision  should  be  made 
in  the  form  of  a  requirement  or  an 
assurance  that  if  a  method  is  used,  we 
will  accept  it. 

Our  recommended  approach  will 
contain  safeguards  to  help  ensure  that 
activities  that  should  be  considered  a 
physical  change  or  change  in  the 
method  of  operation  under  the 
regulations  are  ineligible  for  exclusion 
from  NSR  under  the  annual 
maintenance,  repair  and  replacement 
allowance.  We  are  proposing  to  exclude 
the  following  from  use  of  the  annual 
allowance. 

•  The  construction  of  a  new  "process 
unit,"  which  is  a  collection  of  structures 
and/or  equipment  that  uses  material 
inputs  to  produce  or  store  a  completed 
product.  See  discussion  below  at  section 
VII  for  further  information  regarding 
process  units. 

•  The  replacement  of  an  entire 
process  unit 

•  Any  change  that  would  result  in  an 
increase  in  the  source's  maximum 
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achievable  hourly  emissions  rate  of  any 
regulated  .NSR  pollutant,  or  in  the 
emission  of  any  regulated  NSR  pollutant 
nut  previously  emitted  by  the  stationary 
source. 

If  an  owner  or  operator  uses  the 
annual  maintenance,  repair  and 
replac  ement  allowance  to  determine 
that  certain  artiyities  at  a  stationary 
source  are  RMRR,  all  relevant  activities 
performed  at  that  source  must  be 
included  in  the  annual  cost  calculations 
unless  the  owner  or  operator  elects  to 
obtain  a  major  NSR  permit  for  the 
activity.  In  other  words,  an  owner  or 
operator  may  not  select  which  activities 
to  review  case-by-case  and  which  to 
include  in  the  cost  calculations  when 
using  the  annual  maintenance,  repair 
and  replacement  allowance  to 
determine  RMRR  activities  This  is 
because,  assuming  the  threshold  is  set  to 
approximate  the  total  amount  that  an 
owner  or  operator  would  typically  be 
expected  to  spend  on  RMRR  activities 
(or  a  discounted  portion  of  this  value 
selected  to  account  for  variability  within 
an  industry),  the  fact  that  a  given 
activity's  cost  comes  within  the 
allowance  can  only  reasonably  assure 
that  it  is  RMRR  if  all  other  relevant 
activities  also  are  inr  luded   If  the  owner 


or  operator  could  pick  and  choose 
among  activities  that  he  or  she  wished 

to  include  in  the  allowance,  such  an 
approach  might  allow  the  owner  or 
operator  to  include  large.  af\piral 
activities  that  do  not  constitute  RMRR 
within  the  allowance,  while  applying 
the  case-by-case  test  to  smaller  activities 
that  quite  clearly  constitute  RMRR 
under  that  test.  The  rule  that  all  relevant 
activities  must  be  included  in  the 
calculation  and  that  lowest  cost 
activities  would  be  counted  first  should 
provide  sufficient  protection  against  this 
risk. 

Owners  or  operators  electing  to  use 
the  annual  maintenance,  repair  and 
replacement  allowance  to  determine 
RMRR  activities  will  be  required  to 
submit  an  annual  report  to  the 
appropriate  reviewing  authority  within 
60  days  after  the  end  of  the  year  over 
which  activity  costs  have  been  summed. 
The  report  will  provide  a  summary'  of 
the  estimated  replacement  value  of  the 
stationary  source,  the  annual 
maintenance,  repair  and  replacement 
allowance  for  the  stationary  source,  a 
brief  description  of  all  maintenance, 
repair  and  replacement  activities 
undertaken  at  the  stationary  source,  and 
the  costs  associated  with  those 


activities    ;  ;,■  h  costs  of  activities  in 
question  exceed  the  annual 
maintenance,  repair  and  replacement 
allowance  for  a  stationary  source,  the 
report  must  identify  the  activities 
included  within  the  allowance  and  the 
activities  that  fell  outside  the  allowance 
The  procedures  set  out  in  40  CFR  part 
2  are  available  for  confidential  and 
business-sensitive  information 
submitted  as  part  of  this  report. 

The  following  provides  an  example  of 
how  the  process  would  work.  Assume 
the  source's  annual  maintenance,  repair 
and  replacement  allowance  equals 
$2,000,000.  During  a  given  year,  the 
owner  or  operator  spends  $1,000,000  on 
running  maintenance  activities,  and 
implements  five  other  discrete 
maintenance  activities  at  the  source 
with  costs  as  follows  in  Table  1  (none 
of  these  activities  involves  the 
construction  of  a  new  process  unit, 
replacement  of  an  existing  process  unit, 
or  an  increase  in  the  maximum 
achievable  hourly  emissions  rate  of  a 
regulated  NSR  pollutant  or  in  the 
emission  of  any  regulated  NSR  pollutant 
not  previously  emitted  by  the  stationar>' 
source). 


Table  1  .—Example  Summary  of  Activities  Commenced  During  Year 


Change 


Activity  1 
Activity  2 
Activity  3 
Activity  4 
Activity  5 


Month 


January  .... 

March 

April  

July  

November 


Cost 


$200  000 
600.000 
360.000 
150,000 
250,000 


The  sum  of  costs  incurred  during  the 
year  is  $2,560,000,  $560,000  above  the 
annual  maintenance,  repair  and 
replacement  allowance.  The  most 
expensive  activity  commencing  during 
the  year  was  the  $600,000  activity 
commencing  in  March,  The  source  must 
evaluate  on  a  case-by-case  basis  whether 
this  activity  is  RMRR.  When  the  cost  of 
Activity  2  is  subtracted  from  the  total 
annual  cost,  the  remainder  is 
Si  .960,000,  less  than  the  annual 
maintenance,  repair  and  replacement 
allowance.  The  remaining  activities 
(Activities  1,  3,  4,  and  5)  are  considered 
to  be  RMRR 

We  note  that  this  example  is  framed 
as  if  the  owner  or  operator  would  make 
these  cal(  ulations  for  the  first  time  at 
the  end  of  the  year  In  reality,  however 
an  owner  or  operator  who  is  considering 
reiving  on  the  maintenance,  repair  and 
n-plarement  allowance  as  the  basis  for 
his  or  her  conclusion  that  a  particular 
activity  IS  RMRR  is  likely  to  make  these 


calculations  before  beginning 
construction  on  any  activity.  This  is 
because  the  owner  or  operator  would 
know  that  he  or  she  will  only  be  able 
to  rely  on  the  allowance  if  the  costs  of 
the  activity  in  question,  when  added 
with  the  costs  of  other  activities  to 
assure  the  safe,  efficient,  and  reliable 
operation  of  the  plant  that  the  owner  or 
operator  is  planning  for  the  year,  will  in 
fact  be  within  the  allowance. 

B.  Equipment  Replacement  Provision 

In  addition  to  our  proposed  annual 
maintenance,  repair  and  replacement 
allowance,  today  we  are  also  soliciting 
comment  on  an  additional  approach  to 
be  used  in  the  future  for  those 
replacement  activities  that  should 
qualify  without  regard  to  other 
considerations  as  RMRR,  Specifically, 
we  are  soliciting  comment  on  whether 
replacing  existing  equipment  with 
equipment  that  ser\-es  the  same  function 
and  that  does  not  alter  the  basic  design 


parameters  of  a  unit  should  also  qualify 
without  regard  for  other  considerations 
for  RMRR  treatment  provided  the  cost  of 
the  replacement  equipment  does  not 
exceed  a  certain  percentage  of  the  cost 
of  the  process  unit  to  which  the 
equipment  belongs.  While  we  believe 
the  annual  maintenance,  repair  and 
replacement  provisions  described  above 
will  significantly  improve 
implementation  of  the  RMRR  exclusion, 
we  recognize  that  the  allowance  may 
apply  onlv  to  a  subset  of  the  activities 
that  appropriately  fall  within  the 
exclusion  and  that  are  susceptible  of 
being  identified  as  categorically 
constituting  RMRR.^ 


'Of  course,  as  noted  earlier,  the  traditional  case- 
by-case  approach  to  administering  the  RMRR 
exclusion  will  continue  to  apply  to  activities  that 
do  not  qualify  under  the  annual  maintenance, 
repair  and  replacement  allowance  approach 
descrilied  above,  but  for  the  reasons  noted  earlier, 
we  believe  that  approach  would  be  improved  on  by 
the  identification  of  activities  that  may  be  found  to 

Cootinuad 


H()2'M) 
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Accuriiinj;!) .  loclay  we  die  S(jtu,ning 
comment  on  an  additional  approach  li> 
bo  used  in  the  future  for  determining 
that  certain  replacement  activities 
whose  costs  fall  below  a  specified 
threshold  qualif\'  a.s  RMRR  without 
regard  for  other  i:onsiderations.  Under 
this  approach,  EPA  would  establish  a 
percentage  of  the  replacement  value  of 
a  process  unit  as  a  threshold  for 
applying  the  equipment  replacement 
provision.  If  the  replacement 
component  is  functionally  equivalent  to 
the  replaced  component,  does  not 
t:hange  the  basic  design  parameters  of 
the  process  unit,  and  does  not  exceed 
the  cost  threshold,  it  would  constitute 
RMRR.  This  approach  should  enable  the 
owner  or  operator  to  streamline  the 
RMRR  analysis  and  make  this 
determination  more  readily  and  should 
further  alleviate  some  of  the  problems 
noted  above.  We  are  soliciting  comment 
on  whether  this  approach  would  serve 
to  streamline  the  RMRR  determination 
process  for  activities  that  involve  the 
replacement  of  existing  equipment  with 
identical  new  equipment  and  the 
replacement  of  existing  equipment  with 
functionally  equivalent  equipment.  We 
are  also  soliciting  comment  on  whether 
this  approach  should  be  adopted  along 
with  the  annual  maintenance,  repair 
and  replacement  allowance  described 
above,  or  whether  this  approach  is 
preferred  over  the  other  such  that  we 
should  only  offer  the  equipment 
replacement  provision  in  the  final  rule. 

We  also  solicit  comment  on  what 
provisions  might  be  needed  to  clarify 
and  facilitate  implementation  of  a 
combined  approach.  For  example, 
should  the  costs  of  activities  that  qualify 
as  an  excluded  equipment  replacement 
count  toward  the  annual  maintenance, 
repair  and  replacement  allowance?  And. 
if  so,  how  should  they  be  counted?  We 
are  also  soliciting  comment  on  whether 
any  other  category  of  activity 
undertaken  for  these  purposes  should  h' 
excludable  by  the  owner  or  operator 
from  the  annual  maintenance,  repair 
and  replacement  allowance.  For 
example,  activities  undertaken  to 
address  unanticipated  forced  outages  or 
catastrophic  events  such  as  fires  or 
explosions  may  be  the  kind  of 
unforeseeable  expenditure  that  an 
owner  or  operator  should  not  have  to 
include  because  it  is  not  possible  to 
plan  for  it.  Also,  the  absence  of  an 
exclusion  for  such  activities  might  be  a 
disincentive  for  maintaining  and 
ensuring  safe  operation.  If  excluded 
from  the  maintenance,  repair  and 
replacement  allowance,  these  activities 


constitute  RMRR  without  requiring  ca$e-by-<:ast! 
consideration  of  this  iyp« 


( ould  Still  qualify  for  RMRR  status 
under  the  equipment  replacement 
provision  of  this  rule  if  they  meet  the 
criteria  for  that  allowance  or  under  the 
case-by -case  analysis. 

Finally,  we  are  soliciting  coniment  on 
other  approaches  that  might  be  effective 
in  streamlining  the  RMRR 
determination  process. 

V.  L«*«.il  H.isi->  fur  Kfi  iiriimt'tKli'd 

AppI  I'd!    tics 

1  hi)  muaiiication  provisions  of  the 
NSR  program  in  parts  C  and  D  of  title 
1  of  the  CAA  are  based  on  the  broad 
definition  of  modification  in  section 
11 1(a)(4)  of  the  CAA.  The  term 
"modification"  means  "any  physical 
change  in,  or  change  in  the  method  of 
operation  of.  a  stationary  source  which 
increases  the  amount  of  any  air 
pollutant  emitted  by  such  source  or 
which  results  in  the  emission  of  any  air 
pollutant  not  previously  emitted."  That 
definition  contemplates  that  you  will 
first  determine  whether  a  physical  or 
operational  change  will  occur.  If  so. 
then  you  proceed  to  determine  whether 
the  physical  or  operational  change  will 
result  in  an  emissions  increase  over 
baseline  levels. 

The  expression  "any  physical  change 
*   *    *  or  change  in  the  method  of 
operation"  in  section  111  (a)(4)  of  the 
CAA  is  not  defined.  We  have  recognized 
that  Congress  did  not  intend  to  make 
every  activity  at  a  source  subject  to  the 
major  NSR  program.  As  a  result,  we 
have  previously  adopted  nine 
exclusions  from  what  may  constitute  a 
■physical  or  operational  change."  One 
of  these  is  an  exclusion  for  routine 
maintenance,  repair,  and  replacement. 
Today's  rulemaking  proposes  two 
provisions  that  will  improve  and  help 
carry  nut  tho  purpnsfs  of  this  fxrhisinn. 

\  I  Dim  ussiiiii  (it  IsMn-s  1  niltT  Viimi.tl 
\l,nnti'ii,nic  f  Kcp.iit  .nul  Kfpla(  cmenl 
.\  liiiu  ,1111  (■   \pprii.ii  h 

i  lie  loUuwiiig  prLAides  a  discussion 
of  the  key  issues  we  considered  in 
developing  our  preferred  approaches  to 
addressing  RMRR  under  the  NSR 
program.  We  are  requesting  comment  on 
all  alternatives  considered  and  any 
other  viable  alternatives.  We  are  also 
interested  in  the  impact  the  use  of  a 
cost-based  approach  such  as  the  annual 
maintenance,  repair  and  replacement 
allowance  will  have  on  reviewing 
authorities,  such  as  the  need  for  staff 
knowledgeable  in  cost  estimation,  and 
are  requesting  comment  on  this  issue. 


A.  Appropriate  Time  Period  for  a 
Maintenance,  Repair  and  Replacement 
Allowance 

In  developing  a  maintenance,  repair 
and  replacement  allowance,  we 
considered  setting  an  allowance  based 
on  either  a  calendar  or  fiscal  year  or  a 
multi-year  limit  We  believe  that  a  limit 
applied  over  a  specified  period  of  time 
is  more  appropriate  than  an  activity- 
based  limit.  We  are  proposing  an  annual 
limit,  but  we  also  believe  that  a  multi- 
year  limit  is  worthy  of  serious 
consideration  as  a  possible  option  that 
could  be  chosen  by  owners  or  operators 
with  multi-year  maintenance  cycles. 

Under  NSR,  to  determine 
applicability,  the  owner  or  operator  of  a 
major  source  must  determine  whether 
an  activity  performed  at  a  source  is  a 
physical  change  or  change  in  the 
method  of  operation  that  results  in  a 
significant  emissions  increase  and  a 
significant  net  emissions  increase.  NSR 
may  apply  to  a  single  physical  change 
or  operational  change  at  a  single  process 
unit,  to  several  physical  or  operational 
changes  at  a  single  process  unit,  or  to 
multiple  changes  across  multiple 
process  units,  each  of  which  chahges 
can  vary  widely  in  scope  and  cost. 
Developing  a  maintenance,  repair  and 
replacement  allowance  on  an  activity 
basis  would  be  consistent  with  this 
framework.  However,  the  variability  in 
the  scope  of  such  activities  makes  it 
difficult  to  establish  an  appropriate  cost 
allowance  for  individual  activities  based 
on  data  currently  available  to  us.  On  the 
other  hand,  the  majority  of  information 
that  is  currently  available  to  us  does 
provide  a  reasonable  basis  for 
developing  facility-wide,  annual 
maintenance,  repair  and  replacement 
cost  estimates.  In  addition  to  the 
difficulty  in  estab^hing  an  activity  cost 
limit.  maintei^iSIT^  budgets  are  typically 
set  on  an  ani\ual  basis  rather  than  an 
activity  basis,  making  an  annual 
allowance  more  consistent  with 
industry  financial  practices. 

In  choosing  between  an  annual  versus 
a  multi-year  limit,  there  are 
considerations  pointing  in  both 
directions.  The  most  important 
argument  in  favor  of  a  multi-year  option 
is  that  in  a  number  of  industries, 
maintenance  cycles  extend  over 
multiple  years.  For  example,  petroleum 
refineries  conduct  regularly  scheduled 
maintenance,  referred  to  as  a 
"turnaround."  in  cycles  that  can  be  as 
long  as  8  years  depending  on  the  type 
of  units  and  equipment  involved  and 
the  particulars  of  the  unit's  operations. 
During  a  turnaround,  all  or  part  of  the 
refinery  is  shut  down,  and  the  owner  or 
operator  undertakes  numerous 
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maintenance,  repair  and'or  replacement 
activities  during  thf  shutdown 

Similarly,  the  power  generation  sector 
performs  regularly  scheduled 
maintenance,  inspections,  and  repair  on 
varying  cycles,  which,  depending  on  the 
equipment  involved,  can  range  from  12 
months  to  a  number  of  years.  Like 
refineries,  power  generation  facilities 
must  conduct  much  of  the  inspection, 
maintenance,  repair  and  replacement 
work  when  the  units  are  shut  down,  and 
to  minimize  the  frequency  of  scheduled 
outages,  the  owner  or  operator  will 
undertake  numerous  activities  during  a 
given  shutdown  to  minimize 
mainterfance  costs,  minimize  the  need 
for  replacement  power,  and  maximize 
the  availability  of  the  units.  As  a  result, 
for  industries  of  this  type,  the  cost  of 
maintenance  will  vary  significantly 
from  year  to  year  and  may  be  distributed 
across  several  years. 

An  annual  allowance  for  industries  of 
this  type  may  be  unworkable  if  the 
allowance  is  set  at  the  average  of  their 
maintenance  costs  during  their 
maintenance  cycle.  But  setting  the  level 
higher  than  the  average  runs  the  risk  of 
sweeping  in  non-routine  activity.  In 
addition,  an  annual  allowance  might 
lead  owners  or  operators  in  such 
industries  to  engage  in  more  outages 
than  is  efficient  in  order  to  make  sure 
that  they  were  not  losing  a  portion  of 
their  allowance.  This  could  increase 
energy  costs  and  reduce  energy 
availability  to  consumers. 

If  a  multi-year  allowance  were  used, 
the  same  principles  of  summing  the 
costs  of  activities  from  least  to  most 
costly  and  excluding  the  most  costly 
activities  from  the  allowance  and 
instead  subjecting  them  to  case-by-case 
scrutiny  would  continue  to  apply. 

This  approach  also  may  have  its 
difficulties.  For  example,  as  the  cycle 
gets  longer,  it  is  harder  for  owners  or 
operators  to  project  their  costs  for 
safeguarding  the  safety,  reliability  and 
efficiency  of  their  plants  farther  into  the 
future.  This,  in  turn,  may  contribute  to 
a  rule  that  is  more  difficult  to 
implement  and  enforce.  If.  through  the 
after  the  fact  case-by-case  review,  it  is 
determined  that  certain  activities  should 
have  been  subject  to  the  NSR  program, 
all  parties  may  be  placed  in  the  difficult 
situation  of  implementing  a 
preconstruction  review  program  for  an 
activity  that  was  begun  or  completed 
significantly  prior  to  the  applicability 
determination  This  difficulty  may  arise 
to  some  fixtent  e\en  with  a  1-year 
allowance  period.  But  extending  the 
period  beyond  1  vear  increases  both  the 
po^sibllltv  for  this  occurrence  and  the 
potential  difficulties  of  an  after-the-fact 
applic  ahilitv  eiftermination  for  older 


activities.  Thus,  while  using  a  single 
year  as  the  time  period  will  reduce  the 
flexibility  for  some  owners  or  operators, 
we  believe  it  will  help  to  reduce  the 
likelihood  that  an  after-the-fact  NSR 
review  will  be  required  For  these 
reasons,  we  are  proposing  the  armual 
maintenance,  repair  and  replacement 
allow^ance  approach,  but  will  also  be 
giving  serious  consideration  to  the 
multi-year  approach  of  up  to  5  years. 
We  are  requesting  comments  on  the 
approaches  discussed  above 

We  are  also  proposing  that  the  time 
period  for  the  annual  maintenance, 
repair  and  replacement  allowance 
should  be  a  calendar  or  fiscal  year.  If  the 
owner  or  operator  of  a  major  stationary^ 
source  uses  a  fiscal  year  that  differs 
from  a  calendar  year  for  accounting 
purposes,  the  proposed  rule  would 
allow  the  stationary  source  to  elect  to 
use  that  fiscal  year  for  purposes  of 
apph  ing  the  aimual  maintenance,  repaid 
and  replacement  allowance.  As 
proposed,  once  the  choice  is  made,  the 
choice  is  permanent.  (See 
§51.165(a)(l)(xxxxii)(A)(J). 
§51.166(b)(53)(i)(a).  §52.21(b)(55)(i)(a), 
and  §52.24(f)(25)(i)(a)  of  proposed 
rules.)  We  specifically  ask  for  comment 
on  this  aspect  of  the  proposal. 

B.  Cost  Basis 

Under  our  proposal,  the  replacement 
cost  of  a  source  would  be  multiplied  by 
the  maintenance  percentage  established 
by  rule  to  determine  the  annual 
maintenance,  repair  and  replacement 
allowance.  (See  §51.165(a)(l)(xxxxii), 
§  51.166{b)(53),  §  52.21(b)(55).  and 
§  52.24(fi(25)  of  proposed  rules.)  In 
developing  the  proposal,  we  also 
considered  using  an  invested  cost  basis 
adjusted  for  inflation. 

"There  can  be  advantages  to  using 
invested  cost.  The  most  obvious 
advantage  is  that  knowledge  of  cost 
estimation  is  not  necessary,  because 
actual  cost  data  would  be  used. 
How  ever,  complete  invested  cost 
information  may  no  longer  exist  for 
older  stationary  sources,  or  it  may  not 
have  been  provided  to  the  buyer  when 
a  source  was  purchased.  As  a  result,  we 
would  still  need  to  provide  for  an 
alternative  for  situations  where  invested 
cost  data  were  not  available. 

In  addition,  even  when  adjusted  for 
inflation,  there  could  be  inequities 
between  facilities  if  an  invested  cost 
basis  was  used.  Adjustment  for  inflation 
between  sources  will  not  likely  take  into 
account  variations  in  site-specific  costs 
such  as  land,  labor,  and  materials, 
among  others.  Use  of  replacement  cost, 
which  takes  into  account  site-specific 
factors  to  a  greater  degree,  will  put  all 
regulated  entities  on  a  more  equitable 


footing.  Moreover,  most  decisions 
regarding  maintenance,  repair  and 
replacement  are  more  likely  to  take  into 
consideration  the  cost  of  replacement 
rather  than  the  original  invested  cost. 

We  are  proposing  to  use  source 
replacement  cost;  however,  we  are 
requesting  comment  on  other 
potentially  appropriate  bases  for  source 
cost,  including  invested  cost,  invested 
cost  adjusted  for  inflation  or  any  other 
viable  methodology. 

C.  Basis  for  Annual  Allowance — 
Stationary  Source  vs  Process  Unit 

We  are  considering  two  approaches 
for  administering  the  annual 
maintenance,  repair  and  replacement 
allowance — ^the  allowance  could  be 
established  at  either  an  entire  stationary 
source  (source)  or  at  the  process  unit 
level.  A  comprehensive  discussion  of 
the  term  "process  unit."  along  with  a 
proposed  definition,  is  set  forth  in 
section  VII,  below.  If  we  opt  for  the 
"process  unit"  approach,  we  would  use 
the  definition  and  concepts  proposed  in 
section  VII.  We  are  proposing  the 
stationar\'  source  approach  but  seeking 
comment  on  both. 

If  the  annual  maintenance,  repair  and 
replacement  allowance  is  established  for 
the  entire  stationary  source,  the  owner 
or  operator  would  only  have  to  track 
compliance  with  a  single  annual 
maintenance,  repair  and  replacement 
allowance  and  would  have  greater 
flexibility  in  decision  making  with 
respect  to  maintenance,  repair  and 
replacement  activities.  It  is  our 
understanding  that  accounting  of 
maintenance  activities  is  most  often 
performed  at  the  facility  level  and, 
consequently,  managing  the  RMRR 
annual  mairrtenance,  repair  and 
replacement  allowance  from  a  facility- 
wide  standpoint  is  more  consistent  with 
current  industry  practices.  In  large, 
complex  manufacturing  facilities  such 
as  refineries,  several  major  processes  are 
constantly  being  maintained  but  larger 
maintenance  activities  may  be  rotated 
throughout  the  plant  during  different 
years  to  accommodate  fiscal  and 
operating  cycles.  Requiring  these 
facilities  to  divide  their  plants  into 
separate  process  units  for  maintenance 
accounting  would  create  disincentives 
to  the  source  in  administering  the 
allowance.  A  source-wide  approach  also 
may  be  more  sensible  to  account  for 
situations  in  which  shared  services  (e.g., 
electrical  distribution,  wastewater 
treatment)  cannot  be  attributed  to  a 
single  process  at  a  facility. 

On  tne  other  hand,  setting  the  aimual 
maintenance,  repair  and  replacement 
allowance  at  the  source-wide  level 
presents  the  possibility  that  an  owTier  or 
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some  process  units  and  engage  in 
activities  at  others  that  are  not  truly 
RMRR  and  seek  to  use  the  maintenance, 
repair  and  replacement  allowance  as  a 
shield  for  these  activities.  Setting  the 
annual  maintenance,  repair  and 
replacement  allowance  at  the  process 
unit  level  would  help  to  alleviate  this 
concern. 

On  balance,  however,  we  are  not 
persuaded  that  this  concern  is  well- 
founded.  If  the  allowance  level  is  set 
correctly,  the  only  way  an  owner  or 
operator  could  attempt  the  kind  of 
misuse  of  the  allowance  described 
above  would  be  to  forego  maintenance, 
repair  and  replacement  activities  at 
other  process  units — activities  that  are 
important  to  keep  those  other  process 
units  in  good  working  order.  It  seems 
unlikely  that  an  owner  or  operator 
would  think  that  a  prudent  or  sensible 
course. 

Finally,  we  note  that  it  likely  is  more 
difficult  to  develop  reliable  estimates  of 
what  it  typically  costs  an  owner  or 
operator  to  maintain  a  process  unit. 
That  being  the  case,  the  most  likely  way 
a  process-unit-based  allowance  would 
be  developed  would  be  by  taking  the 
numbers  that  would  underlie  a  source- 
wide  allowance  and  allocating  them  to 
process  units.  This  approach  could 
present  its  own  opportunities  for 
gaming  the  system. 

We  are  proposing  to  set  the  annual 
maintenance,  repair  and  replacement 
allowance  at  the  soujce-wide  level.  (See 
§51,165(a)(lHv)(C)(I). 
§51.166(b)(2)(iii)(o).  §52.21(b)(2)(iii)(a). 
and  §  52.24(f)(5)(iii)(a)  of  proposed 
rules.)  We  believe  that  this  approach  is. 
on  balance,  easier  to  implement  for  both 
the  reviewing  authorities  and  the 
industry  and  is  more  consistent  with 
current  industry  maintenance  and 
financial  practices.  We  specifically 
request  comment  on  the  use  of  a  source- 
wide  limit,  a  process  unit  limit,  or  any 
other  means  of  applying  a  cost 
threshold.  In  addition,  as  noted  in 
section  VII,  we  request  comment  on  our 
proposed  definition  of  process  unit. 

D.  Basis  for  Annual  Maintenance. 
Repair  and  Replacement  Allowance 
Percentage 

The  proposed  annual  maintenance, 
repair  and  replacement  allowance  for 
each  source  would  be  determined  by 
multiplying  the  replacement  cost  of  the 
source  by  an  annual  maintenance,  repair 
and  replacement  allowance  percentage 
specified  by  rule.  (See 
§51.165(a)(l)(xxxxii).  §51.166{b)(53). 
§  52.21(b)(55).  and  §  52.24(0(25)  of 
proposed  rules.)  As  stated  previously, 
the  goal  of  this  portion  of  the  rule  is  to 


provide  a  clear  exclusion  for  the 
activities  whose  total  costs  fall  below 
specified  thresholds  We  intend  to  set 
these  thresholds  on  an  industry-specific 
basis,  and  believe  the  following  sources 
of  information  should  be  useful  in 
establishing  these  thresholds:  the  IRS 
AAGRAP.  standard  engineering 
reference  manuals,  and  actual  industry 
data  available  to  the  EPA. 

The  IRS  AAGRAP  is  the  value  used  in 
an  exclusion  under  the  NSPS  for 
increases  in  production.  The  IRS 
AAGRAP  values  provide  repair 
allowance  percentages  for  specific 
industries  in  order  to  reflect  differing 
maintenance  needs.  These  percentages 
range  from  0.5  percent  to  20  percent  of 
invested  cost.  For  instance,  the 
aerospace  industry  has  an  AAGRAP 
value  of  -'.5  percent,  electric  utility 
steam  generation  has  a  value  of  5 
percent,  and  cement  plants  have  a  value 
of  3  percent  There  is  good  reason  to 
think  that  the  industry-specific  basis 
and  the  specific  percentages  are 
appropriate  in  the  RN4RR  context.  For 
example,  the  AAGRAP  values  have  been 
used  for  over  20  years  in  the  NSPS 
program,  so  they  are  time-tested  and 
appear  to  work  well  in  that  context. 
Moreover,  because  the  values  were 
developed  in  the  first  instance  to 
differentiate  between  costs  that  should 
be  capitalized  for  tax  accounting 
purposes  and  costs  that  properly  should 
be  expensed,  the  values  should  be  well 
suited  to  distinguishing  maintenance, 
repair  and  replacement  from  non- 
routine  activities  in  the  NSR  context. 

However,  the  AAGRAP  is  based  on 
the  invested  cost  of  the  facility,  not  the 
replacement  cost,  which  may  or  may  not 
require  us  to  make  some  adjustments. 
Also,  there  are  some  industries  for 
which  an  AAGRAP  is  not  available.  The 
policy  reasons  behind  the  use  of 
AAGRAP  in  the  tax  context  also  may 
not  be  the  same  as  those  we  need  to 
consider  in  the  NSR  context, 
notwithstanding  the  fact  that  the 
AAGRAP  has  been  used  in  the  NSPS 
context.  Finally,  the  IRS  has  moved  to 
other  approaches.  We  solicit  comment 
on  the  extent  to  which  the  AAGRAP.  or 
some  derivative  of  the  AAGRAP,  may 
appropriately  be  employed  if  we 
determine  that  a  safe  harbor  based  on 
replacement  cost  is  preferable. 

There  are  also  standard  reference 
manuals  that  provide  cost  estimation 
information  that  is  considered  to  be  up 
to  date.  Plant  Design  and  Economics  for 
Chemical  Engineers,  by  Peters  and 
Timmerhaus.  and  Perry's  Chemical 
Engineer's  Handbook,  by  Perry  and 
Green,  are  two  widely  used  resources. 
Th.\  pr' vide  a  range  of  annual 
ni.imtfu nice  and  repair  costs  from  2 


percent  to  10  percent  of  the  fixed  capital 
investment  of  the  stationary  source. 
These  two  resources,  however,  are 
limited  to  the  chemical  process  industry 
and  may  not  have  broader  applicability 
to  other  industry  sectors  (although  there 
may  be  comparable  resources  for  other 
industries).  Based  on  information 
contained  in  the  resources  mentioned 
above,  the  appropriate  annual 
maintenance  percentages  would  be  in 
the  range  of  0.5  percent  to  20  percent, 
depending  on  the  industry. 

To  the  extent  that  we  have  data,  we 
intend  in  the  final  rule  to  set  different 
percentages  for  spfcifii  industrv 
categories.  In  sele<  tin^:  ajiprnprMte 
industry-specific  pen 'Mil, ii;'">   i*  vMuild 
be  helpful  if  hirtht-r  intdrmation  is  made 
available  to  us  during  the  publu 
comment  period  fur  this  prnpos.il; 
therefore,  we  are  requesting  that 
information  relating  to  types  of 
maintenance,  repair  and  replacement 
activities  undertaken  and  costs 
■associated  with  those  activities  be 
provided  during  the  public  comment 
period  on  this  proposed  rule.  For 
example,  relevant  information  for  the 
electric  utility  industry  might  be 
available  from  the  NERC/GADS 
database,  the  Federal  Energy  Regulatory 
Commission,  or  the  Integrated 
Environmental  Control  Model 
maintained  by  the  Energy  and 
Environmental  Center  at  Carnegie- 
Mellon  University.  Commenters  should 
provide  actual  source,  company  or 
industry  information,  as  well  as  any 
other  data  ujiderlying  summaries. 
Substantiated  claims  and  estimates  will 
be  given  greater  consideration  than 
information  not  supported  by  actual 
data.  If  there  is  a  lack  of  information 
with  which  to  set  industry  specific 
percentages,  we  may  elect  to  set  a 
default  value.  We  are  seeking  comment 
on  the  appropriate  default  percentage  to 
be  used,  and/or  methods  available  to 
determine  that  percentage. 

E.  How  To  Calculate  Costs 

In  order  for  a  cost-based  apprDach  to 
be  equitable,  all  owners  or  operators 
must  include  the  same  c  ategories  of 
expenses  in  both  the  repla(  ement  i  ost 
and  the  cost  sought  to  he  <  nv.it  d  h\  tti> 
allowance.  Therefore,  we  l)elieve  it  m,i\ 
be  appropriate  to  require  that  costs  ht- 
calculated  using  an  approach  along  the 
lines  set  out  as  the  elements  of  Total 
Capital  Investment  as  defined  in  the 
EPA  Air  Pollution  Control  Cost  Manual 
(h  ttp :  1 1  www.  epa  .gov/ttn  lea  tc/dirl/ 
callchs  pdfl.  While  the  manual 
contains  basic  concepts  that  could  be 
used  to  estimate  total  capital  investment 
at  a  process  unit,  it  is  geared  toward  cost 
calculations  for  add-on  control 
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equipment.  On  the  other  hand,  the 
underlying  concepts  are  taken  from 
work  done  by  the  American  Association 
of  Cost  Engineers  to  define  the 
components  of  cost  calculations  for  all 
types  of  processes,  not  just  emission 
control  equipment. 

We  invite  comment  on  whether  we 
should  use  the  manual  as  the 
mechanism  for  standardizing  these 
calculations,  whether  we  should  use 
other  manuals,  or  whether  it  might 
make  sense  to  give  sources  a  range  of 
manuals  whose  approach  to  this 
question  we  believe  may  be  appropriate 
for  their  circumstances.  We  also  invite 
comment  on  whether  EPA  should 
require  use  of  the  manuals  identified  or 
simply  provide  assurance  that  if 
methods  in  an  identified  manual  are 
used,  EPA  will  ac;cept  them. 

Under  the  EPA  Manual.  Total  Capital 
Investment  includes  the  costs  required 
to  purchase  equipment,  the  costs  of 
labor  and  materials  for  installing  the 
equipment  (direct  installation  costs). 
costs  for  site  preparation  and  buildings, 
and  certain  other  indirect  installation 
costs.  However,  any  costs  associated 
with  the  installation  and  maintenance  of 
pollution  control  equipment  would  be 
excluded  from  the  cost  calculation.  For 
the  purposes  of  this  maintenance,  repair 
and  replacement  allowance,  we  believe 
that  equipment  that  serves  a  dual 
purpose  of  process  equipment  and 
control  equipment  (that  is,  combustion 
equipment  used  to  produce  steam  and 
to  control  Hazardous  Air  Pollutant 
emissions,  exhaust  conditioning  in  the 
semiconductor  industry,  etc.)  should  be 
considered  process  equipment.  We  ask 
for  comment  on  this  point. 

Direct  installation  costs  include  costs 
for  foundations  and  supports,  erecting 
and  handling  the  equipment,  electrical 
work,  piping,  insulation,  and  painting. 
Indirect  installation  costs  include  such 
costs  as  engineering  costs;  construction 
and  field  expenses  (that  is.  costs  for 
construction  supervisory  personnel, 
office  personnel,  rental  of  temporary 
offices,  etc.);  contractor  fees  (for 
construction  and  engineering  firms 
involved  in  the  activity);  startup  and 
performance  test  costs;  and 
contingencies. 

We  are  also  considering  whether  or 
not  to  exclude  costs  associated  with  the 
unanticipated  shutdown  of  equipment, 
due  to  component  failure  or 
catastrophic  failures  such  as  explosions 
or  fires,  from  the  costs  that  must  be 
included  in  the  allowance.  If  costs 
associated  with  unanticipated  outages 
are  excluded,  these  activities  would  be 
subjected  to  a  case-by-case  review  of 
NSR  applicabilitv  We  request  comment 
on  whether  or  not  repairs  and 


replacements  resulting  ft-om  the 
unanticipated  shutdown  of  equipment, 
or  of  an  entire  source,  should  be 
included  in  the  annual  maintenance, 
repair  and  replacement  allowance 
calculations. 

F.  Applicability  Safeguards 

We  are  proposing  to  include  some 
safeguards  in  our  rules.  There  are  some 
relatively  inexpensive  activities  that  can 
be  undertaken  at  a  facility  that  we 
believe  should  not  be  included  within 
the  maintenance,  repair  and 
replacement  allowance  because,  due  to 
their  very  nature,  they  may  significantly 
alter  the  design  of  the  source  or  they 
may  result  in  significantly  greater 
emissions.  Ineligibility  for  the 
allowance  does  not  mean  that  the 
acti\ities  will  necessarily  be  subject  to 
NSR.  These  activities  will  still  be 
eligible  for  treatment  as  RMRR  under  a 
case-by-case  review,  may  qualif\'  for 
other  exclusions,  may  not  require  a 
major  NSR  permit  because  of  emissions 
limitations  in  a  synthetic  minor 
limitation,  or  may  be  netted  out  of  NSR 
applicability.  We  are  proposing  to 
include  three  such  safeguards.  (See 
§51.165(a)(l)(xxxxii){B), 
§  51.166(b)(53)(ii),  §  52.21{b)(55)(ii),  and 
§  52.24(fi{25)(ii)  of  proposed  rules.) 

The  first  of  the  saifeguards  is  that  no 
new  process  unit  may  be  added  under 
the  annual  maintenance,  repair  and 
replacement  allowance.  The  addition  of 
a  new  process  unit  is  not  maintenance, 
repair  or  replacement  of  existing 
equipment  at  a  stationary  source  in 
order  to  ensure  continued  safe  and 
reliable  operation  and  hence  should  not 
qualif)'  for  the  allowance. 

The  second  safeguard  is  that  an  owner 
or  operator  may  not  use  the 
maintenance,  repair  and  replacement 
allowance  to  replace  an  entire  process 
unit.  We  do  not  believe  that 
replacement  of  an  entire  process  unit 
should  qualif\'  for  the  allowance. 
Because  of  their  nature,  wholesale 
exchanges  of  a  process  unit  should  be 
subject  to  greater  scrutiny  in 
determining  NSR  applicability  than  use 
of  the  maintenance,  repair  and 
replacement  allowance  would  entail. 

The  third  safeguard  is  not  allowing 
anv  activity  that  results  in  an  increase 
in  maximum  achievable  hourly 
emissions  rate  of  a  regulated  NSR 
pollutant  at  the  stationary  source  or  in 
the  emission  of  any  regulated  NSR 
pollutant  not  previously  emitted  to  be 
excluded  under  the  annual 
maintenance,  repair  and  replacement 
allowance.  Such  activities  are  more 
likely  to  result  in  possible  significant 
emissions  increases  and,  therefore, 
should  not  be  excluded  from  NSR  on 


the  basis  that  they  fall  within  the 
maintenance,  repair  and  replacement 
allowance.  We  request  comment  on  the 
appropriateness  and  adequacy  of  these 
proposed  safeguards  or  any  additional 
safeguards  that  may  be  appropriate. 

G.  Timing  of  Determination 

Under  the  annual  maintenance,  repair 
and  replacement  allowance  as  proposed, 
an  owner  or  operator  will  sum  the  costs 
of  maintenance,  repair  and  replacement 
activities  ft-om  least  to  most  expensive 
to  determine  which  activities  are 
excluded  pursuant  to  the  allowance. 
Actual  activity  costs  will  not  be  known 
until  activities  are  underway  or 
completed.  We  have  considered  two 
options  for  the  timing  of  the  decision 
regarding  qualification  of  activities 
under  the  annual  maintenance,  repair 
and  replacement  allowance  when 
summing  activities  in  this  manner.  The 
first  is  to  require  application  of  the 
allowance  prior  to  construction  based 
on  plaimed  activities  and  estimated 
costs.  The  second  is  to  perform  an  end- 
of-year  reconciliation  after  the  activity 
costs  are  known. 

If  an  end-of-year  reconciliation  is 
used,  actual  costs  incurred  would  be 
known.  However,  if  costs  exceed  the 
aimual  maintenance,  repair  and 
replacement  allowance,  some  activities 
that  have  already  been  started  or 
completed  will  have  to  be  evaluated  on 
a  case-by-case  basis  unless  already 
excluded  from  major  NSR  on  some  other 
basis.  If  it  is  determined  that  the  activity 
is  not  RMRR  and  does  not  qualify  for 
another  exclusion,  and  it  results  in  a 
significant  emissions  increase  and  a 
significant  net  emissions  increase,  and  it 
is  consequently  subject  to  the 
requirements  of  NSR.  the  owner  or 
operator  would  be  in  violation  of  the 
CAA  for  failure  to  obtain  the  necessary 
permit  prior  to  commencing 
construction.  In  addition,  if  in  a 
nonattainment  area,  the  owner  or 
operator  could  be  required  to  obtain 
offsets,  which  may  not  be  readily 
available  in  the  area.  The  owner  or 
operator  may  also  be  faced  with 
penalties  for  constructing  without  a 
permit. 

In  practice,  however,  we  do  not 
believe  this  scenario  is  likely  to  occur. 
We  expect  that  an  owner  or  operator 
who  intended  to  rely  on  the  annual 
maintenance,  repair  and  replacement 
allowance  would  have  planned  the 
year's  activities  accordingly  and  would 
be  tracking  activities  throughout  the 
year  in  order  to  avoid  this  situation. 

We  believe  requiring  an  end-of-year 
reconciliation  strikes  a  reasonable 
balance,  since  it  will  lead  owners  or 
operators  to  make  preconstniction 
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estimates  of  activities  aiid  costs  in  order 
to  determine  qualification  for  the 
exclusion  but  will  not  require  them  to 
become  involved  in  permitting-type 
actions  with  respect  to  excluded 
activities.  Finally,  it  is  not  possible  for 
an  owner  or  operator  to  plan  all 
maintenance,  repair  &nd  replacement 
needs,  so  there  will  be  inaccuracies  in 
any  estimation  no  matter  how  diligent 
an  owner  or  operator  may  be  in  seeking 
to  plan  these  activities. 

We  have  considered  two  other 
possible  ways  to  address  this  situation. 
The  first  is  to  allow  any  unplanned 
activity  to  undergo  a  case-by-case 
determination  of  RMRR.  However,  this 
method  might  create  an  incentive  to 
omit  smaller,  less  expensive  activities 
from  the  preconstruction  estimation  in 
order  to  avoid  a  case-by-case  review  on 
larger  activities.  The  second  is  to  make 
ineligible  for  the  use  of  the 
maintenance,  repair  and  replacement 
allowance  any  activity  that  was  not 
included  in  the  preconstruction 
estimation.  But  that  seems 
unreasonable,  since  as  noted  above 
actual  activity  costs  may  be 
unintentionally  underestimated  or 
omitted,  resulting  in  actual  activity 
costs  exceeding  the  annual 
maintenance,  repair  and  replacement 
estimates. 

After  considering  the  options,  we 
believe  that  an  evaluation  based  on 
actual  data  rather  than  estimates  is 
preferable.  Careful  planning  by  an 
owner  or  operator  should  reduce  the 
likelihood  that  the  annual  allowance  is 
exceeded  for  activities  that  the  owner 
believes  will  come  within  the 
allowance.  Moreover,  a  prudent  owner 
or  operator  who  believes  his  RMRR 
activities  will  be  close  to  exceeding  the 
allowance  will  determine  whether  more 
costly  activities  are  otherwise  excluded, 
evaluate  them  under  the  case-by-case 
test,  or  seek  an  applicability 
determination  or  a  permit  to  assure 
compliance  with  NSR  requirements. 
Therefore,  we  are  proposing  to 
determine  qualification  for  the 
exclusion  through  an  end-of-year 
reconciliation.  (See 
§51.165(a)(l)(xxxxii)(A)(5). 
§  51.166{b){53){i)(e).  §  52.21(b)(55){i)(e). 
and  §52.24(f){25)(i)(e)  of  proposed 
rules). 

One  other  possible  approach  to  this 
question  would  be  to  sum  costs  in  the 
order  they  occur,  rather  than  from  least 
expensive  to  most  expensive. 

Under  that  approach,  an  owner  or 
operator  would  maintain  a  running  total 

f   i  iintenance.  repair  and  replacement 

^!     liid  could  determine  before 
M  i;iiuuug  construction  on  a  subsequent 
activity  if  there  was  room  under  the 


annual  uidiiitf  nance,  repair  and 
replacement  allowance.  However,  this 
process  might  encourage  an  owner  or 
operator  to  delay  less  costly  activities  in 
order  to  use  the  annual  maintenance, 
repair  and  replacement  allowance  for 
activities  that  are  both  larger  and  more 
atypical  and,  therefore,  might  not 
qualify  for  RMRR  treatment. 

Maintaining  the  least  exp«'iisivf  to 
most  exf>ensive  midhodolovA  liisi  ussed 
above,  we  couM  i  i  ir>  ^^  'h''  i-.Niie 
through  an  .  .  j  .   t  •.   i     ise-uy-case 
review  of  ldi,.<  :   i  '      '.-s.  An  owner  or 
operator  would  be  responsible  for 
obtaining  a  case-by -case  determination 
from  the  reviewing  authority  for  larger 
activities  to  ensure  that  an  activity 
would  still  be  considered  RMRR  if  it  is 
later  found  that  the  activity  could  not  be 
accommodated  under  the  annual 
maintenance,  repair  and  replacement 
allowance.  This,  however,  is 
inconsistent  with  our  intent  that  owners 
or  operators  be  able  to  use  these 
provisions  without  obtaining  an 
advance  determination  from  the 
reviewing  authority. 

Finally,  rather  than  establishing  an 
annual  cost  threshold  to  define  what 
activities  fit  within  the  allowance,  we 
could  establish  a  threshold  per  activity. 
Activities  whose  costs  fell  below  the 
threshold  could  proceed  as  RMRR. 
Activities  with  costs  above  the 
threshold  would  be  ineligible  to  use  the 
allowance,  and  thus  could  only 
constitute  RMRR  if  they  either  fell 
within  the  portion  of  the  RMRR 
exclusion  for  equipment  replacements 
or  constitute  RMRR  upon  an  application 
of  the  case-by-case  test.  We  are 
proposing  a  similar  approach  for 
replacement  of  equipment  with 
functional  equivalents.  But  we  believe 
that  any  broader  activity-based 
approach  would  have  the  undesirable 
consequence  of  forcing  industry  and  the 
reviewing  authorities  to  address 
potentially  complex  questions  about 
how  to  define  whether  activities  are 
truly  separate  and  hence  below  the 
threshold  or  whether  they  are  part  of 
some  larger  activity  that  exceeds  the 
threshold. 

To  sununarize.  at  this  time  we  are 
proposing  an  annual  maintenance, 
repair  and  replacement  allowance;  to 
sum  activities  from  least  expensive  to 
most  expensive  to  determine  eligibility: 
and  an  end-of-year  review  and  report. 
We  request  comment  on  each  of  these 
aspects  of  the  proposal  and  any 
additional  approaches  that  commenters 
wish  to  recommend. 


VII   [)i.s(:u.s.<>ion  of  Is.sues  I'nder  the 
Kquipment  Rpplacemenl  .Approach 

We  recognizt  ttuit  there  are  numerous 
occasions  when,  to  maintain,  facilitate, 
restore,  or  improve  efficiency, 
reliabilitv.  availability,  or  safety  within 

ncrni  il  '  II  ihf.    '|iiT,itions,  facilities 
ri'piai  I  •  xi-^tiirc   ■iiiiifiment  with  either 
identic.il  fijmpmcnt  or  equipment  that 
ser\<"'  the  s.iiii'-  fuiii  'I'iii    Sill  h 
n-|il.ii  fnicnis  iii,i\  tit'  .  I  [li'.iii  !>'d 
iiii!n'>(li.iti'K  .iftiT  I  iMiijHiiH'iit  failure  or 
th' ■>  :h  !\  l)f  i.undui.tmi  jirrv.iitively  to 
a.s^  li'    1  source's  continued  safe,  reliable 
and  eftu  i-'iit  "pcr.itiMH   \\>'  )»'lieve  that 
many  -sulIi  rfpiai-eiufiits  t^  j,;,  ally 
should  be  considered  HMKK  tc  tivities. 
But,  allowing  replni  . m.  n'  ol  equipment 
with  "functionalK     )iii\  iient  "  or 
"identical"  equipment  to  qualify  as 
RMRR,  if  unbounded,  could 
theoretically  allow  replacement  of  an 
entire  production  line  or  utility  boiler. 
Thus,  there  must  also  be  some 
reasonable  bound  to  equipment 
replacements  that  qualify 

The  following  discussion  addresses 
key  considerations  in  determining  the 
appropriate  boundary  for  the  types  of 
replacement  activities  that  should  be 
excluded  under  the  equipment 
replacement  provision  of  the  RMRR 
exclusion. 

A.  Replacement  of  Existing  Equipment 
With  Identical  or  Functionally 
Equivalent  Equipment 

One  of  today's  proposals  deals  with 
replacing  equipment  with  identical  or 
functionally  equivalent  equipment.  This 
proposal  is  based  on  our  view  that  most 
replacements  of  existing  equipment  that 
are  necessary  for  the  safe,  efficient,  cmd 
reliable  operation  of  practically  all 
industrial  operations  are  not  of 
regulatory  concern  and  should  qualify 
for  the  RMRR  exclusion.  Industrial 
facilities  are  constructed  with  the 
understanding  that  equipment  failures 
are  common  and  ongoing  maintenance 
programs  are  routine.  Delaying  or 
foregoing  maintenance  could  lead  to 
failure  of  the  production  unit  and  may 
create  or  add  to  safety  concerns. 

When  such  equipment  replacement 
occurs  and  the  replacement  is  identical, 
the  replacement  is  inherent  to  both  the 
original  design  and  purposes  of  the 
facility,  and  ordinarily  will  not  increase 
emissions.  For  example,  if  a  pump 
associated  with  a  distillation  column 
fails  and  is  replaced  with  an  identical 
new  pump,  we  believe  that  such  a 
common  activity  is  and  should  be 
considered  an  excluded  replacement. 
We  believe  that  activities  like  such 
pump  replacements  are  routine  and 
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should  not  trigger  NSR  permitting 

requirements. 

We  also  recognize  that  this  principle 
extends  beyond  the  replacement  of 
('(juipment  with  identic;al  equipment. 
When  equipment  is  wearing  out  or 
breaks  down,  it  often  is  replaced  with 
equipment  thai  serves  the  same  purpose 
or  function  but  is  different  in  some 
respect  or  improved  in  some  way  in 
comparison  to  the  equipment  that  is 
removed.  For  example,  when  worn  out 
pipes  are  replaced  in  a  chemical  process 
plant,  the  replacement  pipes  sometimes 
are  constructed  of  new  or  different 
materials  to  help  reduce  corrosion, 
erosion,  or  chemical  compatibility 
problems. 

Moreover,  the  technology  employed 
in  certain  types  of  equipment  is 
constantly  changing  and  evolving. 
When  equipment  of  this  sort  needs  to  be 
replaced,  it  often  is  simply  not  possible 
to  find  the  old-style  technology.  Owners 
or  operators  may  have  no  choice  but  to 
purchase  and  install  equipment 
reflecting  current  design  innovations. 
Even  if  it  is  possible  to  find  old-style 
equipment,  owners  or  operators  have 
obvious  incentives  for  wanting  to  use 
the  best  equipment  that  suits  the  given 
need  when  replacements  must  be 
installed. 

A  good  example  was  presented  to  us 
by  the  forest  products  industry  during 
our  review  of  the  NSR  program's 
impacts  on  the  energy  sector.  A 
company  in  that  sector  needed  to 
replace  outdated  analog  controllers  at  a 
series  of  six  batch  digesters.  The  original 
controllers  were  no  longer 
manufactured.  The  new  digital 
controllers,  costing  approximately 
S50,000.  are  capable  of  receiving  inputs 
from  the  digester  vessel  temperature, 
pressure,  and  chemical/steam  flow.  The 
new  controllers  would  have  more 
precisely  filled  and  pressurized 
digesters  with  chips,  chemicals,  and 
steam,  thus  bringing  a  batch  digester  on 
line  faster.  The  source  determined  that 
this  activity  would  not  be  considered 
routine  under  today's  NSR  rules  and 
decided  not  to  proceed  with  the  project. 

The  limiting  principle  here  is  that  the 
replacement  equipment  must  be 
identical  or  functionally  equivalent  and 
must  not  change  the  basic  design 
parameters  of  the  affected  process  unit 
(for  example,  for  electric  utility  steam 
generating  units,  this  would  mean 
maximum  heat  input  and  fuel 
consumption  specifications).  Efficiency, 
however,  should  not  be  considered  a 
basic  design  parameter,  as  NSR  should 
not  impede  industry  in  making  energy 
and  process  efficiency  improvements 
which,  on  balance,  will  be  beneficial 
both  economically  and  environmentally 


This  should  address  the  concern  and 
perception  that  the  NSR  program  serves 
as  a  barrier  to  activities  undertaken  to 
facilitate,  restore,  or  improve  efficiency, 
reliability,  availability,  or  safety  of  a 
facility. 

We  also  note,  however,  that  taken  to 
the  extreme,  even  without  a  change  in 
basic  design  parameters,  an  identical  or 
functionally  equivalent  replacement 
activity  can  still  go  beyond  the  bounds 
of  the  RMRR  exclusion.  For  example, 
instead  of  replacing  a  pump,  what  if  a 
chemical  manufacturing  facility 
replaced  an  entire  production  unit? 
Even  if  the  replacement  was  identical, 
we  likely  would  not  consider  the 
activity  to  be  an  excluded  replacement. 
Such  an  activity  effectively  constitutes 
construction  of  a  new  process  unit  in 
much  the  same  way  the  construction  of 
an  entirely  new  process  unit  at  an 
existing  stationary  source  could  not 
constitute  RMRR.  This  is  not  the  kind  of 
activity  that  sources  typically  engage  in 
to  maintain  their  plants,  and  it  is  the 
kind  of  activity  that  would  likely  be  a 
logical  point  for  owners  or  operators  to 
install  state-of-the-art  controls. 

We  recognize  that  it  may  sometimes 
be  difficult  to  determine  where  to  draw 
the  line  between  an  activity  that  should 
be  treated  as  an  excluded  replacement 
activity  and  one  that  should  be  viewed 
as  a  physical  change  that  might 
constitute  a  major  modification  when 
the  replacement  of  equipment  with 
identical  or  functionally  equivalent 
equipment  involves  a  large  portion  of  an 
existing  unit.  At  the  same  time,  we 
believe  it  is  important  to  provide  some 
clear  parameters  for  making  this 
determination. 

To  that  end,  we  are  soliciting 
comment  on  an  equipment  replacement 
cost  approach  based  on  the  NSPS 
program  to  determine  whether  identical 
or  functionally  equivalent  replacement 
activities  constitute  RMRR  without 
regard  to  other  considerations.  Under 
the  NSPS  program,  a  project  at  an 
existing  affected  source  triggers  any 
applicable  NSPS  when  the  cost  of  the 
project  exceeds  50  percent  of  the  fixed 
capital  cost  that  would  be  required  to 
construct  a  comparable  entirely  new 
unit — that  is,  the  current  capital 
replacement  value  of  the  existing 
affected  source.  40  CFR  60.15(b).  In 
essence,  such  a  "reconstruction"  is 
tantamount  to  new  construction  and, 
therefore,  triggers  any  applicable  NSPS 
even  if  the  project  would  otherwise  be 
excluded 

We  recognize  that,  in  some  respects, 
an  equipment  replacement  cost 
threshold  sui:h  as  the  NSPS 
reconstruction  test  may  be  viewed  as  the 
proper  tool  to  be  used  in  the  future  for 


distinguishing  between  routine  and 
non-routine  identical  and  functionally 
equivalent  replacements  under  the  NSR 
program.  As  noted  above,  we  do  not 
believe  it  is  reasonable  to  exclude  from 
NSR  activities  that  involve  the  total 
replacement  of  an  existing  entire 
process  unit.  By  extension,  it  is 
therefore  logical  and  consistent  to 
conclude  that  activities  which,  based  on 
their  cost,  effectively  constitute 
replacement  of  the  process  unit  should 
not  qualify  as  RMRR.  Thus,  we  believe 
that  the  50  percent  capital  replacement 
threshold  used  under  the  NSPS  might 
constitute  an  appropriate  limitation  on 
when  identical  or  functionally 
equivalent  replacements  should  qualify 
as  RMRR  under  the  equipment 
replacement  provision  without  regard  to 
other  considerations. 

We  also  recognize,  however,  that 
there  are  other  considerations  pointing 
in  favor  of  a  threshold  lower  than  the  50 
percent  reconstruction  threshold  that 
mav  be  appropriate  to  bound  the 
equipment  replacement  provision.  For 
example,  since  under  NSPS  half  of  the 
capital  replacement  value  of  an  existing 
affected  facility  effectively  constitutes 
construction  of  a  new  unit,  it  could  be 
argued  that  some  percentage  less  than 
the  50  percent  reconstruction  threshold 
might  be  a  suitable  line  of  demarcation 
in  determining  whether  identical 
replacements  constitute  a  modification 
of  an  existing  unit. 

We  are  soliciting  conunent  on 
whether  the  proposed  approach  is 
workable,  whether  the  capital 
replacement  percentage  should  be  50 
percent  or  another  lesser  percentage, 
and  whether  different  percentages 
should  apply  to  different  industrial 
groupings  or  different  types  of  industrial 
processes.  For  example,  it  may  be 
appropriate  to  set  a  higher  percentage 
for  process  operations  that  involve  heat 
and  corrosive  compounds.  Such 
processes  may  require  more  expensive 
replacements,  and  a  greater  degree  of 
maintenance  activities  than  other  types 
of  processes.  In  addition,  we  solicit 
comment  on  whether  this  equipment 
replacement  provision  should  be 
implemented  on  a  component-by- 
component  basis,  or  some  other 
reasoned  basis  such  as  applying  the 
percentage  to  components  that  are 
replaced  collectively  over  a  fixed  period 
of  time. 

We  recognize  that  there  are  widely 
divergent  views  as  to  how  expansive  the 
RMRR  exclusion  should  be.  From  our 
perspective,  the  most  important  thing 
we  can  do  to  improve  air  quality  in  the 
United  States  with  respect  to  stationary- 
sources  is  to  make  substantial 
reductions  in  NOx  and  SO;  emissions 
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truin  tacilities  in  the  utiiily  sector  Our 
current  view,  however,  is  that  if  the 
rules  dearly  establish  a  narrow  RMRR 
exclusion  and  set  out  to  require  permits 
for  replacement  of  larger  components  or 
the  replacement  of  components  with 
more  efficient  ones,  owners  or  operators 
will  comply  with  these  rules  but  will 
find  ways  to  make  the  replacements 
without  having  to  obtain  permits  and 
install  state-of-the-art  controls.  As  a 
result,  such  rules  will  not  achieve 
significant  reductions  in  NOx  or  SO2  on 
a  prospective  basis.  As  discussed  below, 
these  owners  or  operators  will  likely 
avoid  having  to  make  such  reductions 
through  one  of  several  ways  plainly 
permissible  under  NSR. 

For  example,  when  a  power  plant 
operator  plans  to  undertake  an  activity 
that  the  operator  believes  may  not 
qualify  as  RMRR  and  is  assessing 
compliance  alternatives,  that  operator  is 
faced  with  three  options:  (1)  Proceed 
with  the  activity  pursuant  to  an  NSR 
permit,  which  could  require  more  than 
$100  million  to  be  spent  on  air  pollution 
controls;  (2)  for€»go  the  activity,  which 
likely  would  result  in  a  permanent 
reduction  in  capacity  or  utilization  of 
the  facility  or  might  reduce  efficiency 
and  increase  emissions  per  unit  of 
product  manufactured  or  energy 
produced;  or  (3)  proceed  with  the 
activity,  but  take  steps  to  limit  future 
emissions  such  that  the  activity  would 
not  result  in  a  significant  net  emissions 
increase. 

We  also  believe  that  few  owners  or 
operators  would  choose  the  first  option. 
This  option  would  make  economic 
sense  only  in  circumstances  where  the 
current  capacity  and  utilization  of  the 
facility  are  so  low  that  the  major 
investment  in  air  pollution  controls 
would  provide  an  incrementally  better 
payback  than  the  option  of  investing  the 
same  money  in  other  assets  or  in  the 
development  of  a  new  power  plant. 

We  also  believe  that  tew  owners  or 
operators  would  elect  the  second 
option.  It  makes  no  sense  in  most  cases 
for  the  owners  or  operators  of  costly 
power  plants  to  let  these  assets 
significantly  deteriorate  over  time, 
because  the  value  of  the  asset  will 
eventually  be  lost. 

We  believe  that  most  owners  or 
operators  would  select  the  third  option. 
We  note  that  industry  commenters 
during  our  review  of  tht-  imparl  of  NSR 
on  the  energy  sector  irun'   i  !'»<'  this 
option  would,  over  time,  result  in  a 
substantial  reduction  in  the  capacity  of 
their  facilities.  For  example,  the 
Tennessee  Valley  Authority  reported 
that,  over  the  last  20  years,  it  would 
have  lost  32  percent  of  its  coal  system's 
energy  capability  if  it  had  capped 


fiuissions  under  a  "narrow"  routine 
maintenance  exclusion.  In  similar 
analyses.  Southern  Company  estimated 
that  it  would  have  experienced  an 
energy  shortfall  of  57.5  million  MW-hr. 
and  First  Energy  estimated  that  it  would 
have  lost  39  percent  of  its  coal-fired 
generating  capacity  between  1981  and 
2000.  West  Associates,  the  Western 
System  Coordinating  Council,  and  the 
National  Rural  Electric  Cooperative 
Association  reported  similar  results. 

Notwithstanding  these  assessments, 
we  believe  that  most  owners  or 
operators  would  proceed  with  activities 
and  take  emissions  limitations  To  the 
extent  that  such  limitations  might 
curtail  full  utilization  of  the  facility, 
incremental  control  measures  of  modest 
cost  would  likely  be  taken  to  recover  the 
"lost"  utilization.  For  example,  use  of  a 
slightly  lower  sulfur  coal  could  produce 
the  marginally  lower  SO2  emissions  that 
would  be  needed  to  recapture  some 
capacity.  Likewise,  various  types  of 
relatively  low-cost  combustion  or 
process  control  modifications  could  be 
employed  to  reduce  NOx  emissions. 

Thus,  it  is  not  probable  that  owners  or 
operators  would  respond  to  a  narrow 
exclusion  by  installing  state-of-the-art 
controls  every  time  they  need  to  replace 
a  major  component  At  the  same  time, 
a  narrow  RMRR  exclusion  of  this  type 
would  not  allow  in  many  cases  the 
replacement  of  equipment  with 
equipment  that  improves  process 
efficiency.  This  would  cause  owners  or 
operators  to  forego  replacements  that 
would  improve  air  quality  because  they 
would  allow  greater  efficiency. 

For  these  reasons,  a  narrow  RMRR 
exclusion  that  is  clearly  established  is 
not  expected  to  achieve  significant 
reductions  in  historic  emissions  levels, 
and  might  even  lead  to  area  wide 
emissions  increases.  Most  facilities 
would  take  lawful  steps  to  avoid  having 
to  obtain  em  NSR  permit  that  would 
impose  strict  limitations,  even  when 
replacements  would  be  found  under  this 
narrow  exclusion  to  be  non-routine. 

B.  Defining  "Process  Unit"  for 
Evaluating  Equipment  Replacement 
Cost  Percentage 

In  this  section,  we  discuss  issues 
related  to  what  collection  of  equipment 
should  be  considered  in  applying  the 
equipment  replacement  approach.  We 
are  proposing  the  term  "process  unit"  as 
the  appropriate  collection.  A  definition 
of  process  unit  currently  is  included  in 
40  CFR  63.41.  We  have  built  upon  that 
definition  to  accommodate  the  intend'  ! 
coverage  of  activities  under  the 
equipment  replacement  approach.  The 
purpose  of  this  term  is.  as  b>st  ,(>- 
possible,  to  align  implementdliuii  of  the 


provision  with  generally  accepted  and 
practical  understandings  of  what 
constitutes  a  discrete  production 
process.  The  general  definition  would 
read  as  follows: 

Process  unit  means  any  collection  of 
structures  and/or  equipment  that  processes, 
assembles,  applies,  blends,  or  otherwise  uses 
material  inputs  to  produce  or  store  a 
completed  product,  A  single  facility  may 
contain  more  than  one  process  unit. 

Our  primary  goal  in  defining  this  term 
is  to  encompass  integrated 
manufacturing  operations  that  produce 
a  completed  product  rather  than  smaller 
pieces  of  such  operations. 

To  help  illustrate  these  concepts,  we 
developed  and  have  included  in  the 
proposed  rules  some  industry-specific 
examples  of  how  this  definition  might 
be  applied  The  examples  are  drawn 
from  a  few  selected  industry 
categories — electric  utilities,  refineries, 
cement  manufacturers,  pulp  and  paper 
producers,  and  incinerators.  Because  of 
the  centrality  of  the  "process  unit" 
concept  to  the  usefulness  of  the 
equipment  replacement  provision,  it  is 
our  desire  to  include  a  version  of  these 
examples  in  the  final  rule  to  make  sure 
sources  have  a  benchmark  against 
which  they  can  evaluate  with  greater 
confidence  whether  a  particular 
replacement  comes  within  the 
equipment  replacement  provision  of  the 
RMFIR  exclusion.  We  also  request 
comment  on  whether  associated 
pollution  control  equipment  should 
typically  not  be  considered  part  of  the 
process  unit.  We  are  proposing  to 
exclude  such  equipment  from  the 
definition. 

•  For  a  steam  electric  generating 
facility,  the  process  unit  would  consist 
of  those  portions  of  the  plant  that 
contribute  directly  to  the  production  of 
electricity.  For  example,  at  a  pulverized 
coal-fired  facility,  the  process  unit 
would  generally  be  the  combination  of 
those  systems  from  the  coal  receiving 
equipment  through  the  emission  stack, 
including  the  coal  handling  equipment, 
pulverizers  or  coal  crushers,  feedwater 
heaters,  boiler,  burners,  turbine- 
generator  set,  air  preheaters.  and 
operating  control  systems.  Each  separate 
generating  unit  would  be  considered  a 
separate  process  unit.  Components 
shared  between  two  or  more  process 
units  would  be  proportionately 
allocated  based  on  capacity 

•  For  a  petroleum  refinery,  there  are 
several  categories  of  process  units:  those 
that  separate  and  distill  petroleum 
feedstocks;  those  that  i  hange  molecular 
structures;  petroleum  treating  processes; 
auxiliary  facilities,  such  as  boilers  and 
hydrogen  production;  and  those  that 
load,  unload,  blend  or  store  products. 
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•  For  a  cement  plant,  the  process  unit 
would  generally  consist  of  the  kiln  and 
equipment  that  supports  it,  including  all 
components  that  process  or  store  raw 
materials,  preheaters.  and  components 
that  process  or  store  products  from  the 
kilns,  and  associated  emission  stacks, 

•  For  a  pulp  and  paper  mill,  there  are 
several  types  of  process  units  One  is  the 
system  that  processes  wood  products. 
another  is  the  digester  and  its  associated 
heat  exchanger,  blow  tank,  pulp  filter, 
accumulator,  oxidation  tower,  and 
evaporators.  A  third  is  the  chemical 
recovery  system,  which  includes  the 
recovery  furnace,  lime  kiln,  storage 
vessels,  and  associated  oxidation 
processes  feeding  regenerated  chemicals 
to  the  digester. 

•  For  an  incinerator,  the  process  unit 
would  consist  of  components  from  the 
feed  pit  or  refuse  pit  to  the  stack, 
including  conveyors,  combustion 
devices,  heat  exchangers  and  steam 
generators,  quench  tanks,  and  fans. 

We  solicit  comment  on  the  proposed 
definition  of  'process  unit'  and 
whether  another  approach  might  be 
more  effective.  We  also  solicit  comment 
on  the  particular  process  units 
identified  in  specific  industries, 
whether  there  are  better  ways  of 
identifying  those  process  units  in  those 
industries,  and  whether  other  process 
units  should  be  specifically  identified  as 
part  of  the  rule. 

Finally,  today's  proposed  approaches 
for  replacement  of  existing  equipment 
with  identical  or  functionally  equivalent 
equipment  rely  on  the  concept  of  a 
process  unit,  but  it  is  possible  that  it  is 
not  appropriate  for  replacement  of  non- 
einitting  component.s  because  such 
replacements  may  not  have  emissions 
consequences  in  the  first  place  and 
hence  would  not  warrant  scrutiny  under 
NSR.  Similarly,  it  is  possible  that 
maintenance,  repair  and  replacement 
activities  performed  on  non-emitting 
units  should  not  be  included  in  the 
activities  that  would  have  to  be 
accounted  for  under  the  annual 
maintenance,  repair  and  replacement 
allowance  provision  of  the  RMRR 
exclusion.  We  solicit  comment  on  how 
these  various  activities  should  be 
handled  in  the  context  of  today's 
proposal,  bearing  in  mind  that 
forthcoming  proposed  NSR  rules  for 
future  activities  involving 
(iebottienecking  will  specifically 
addres.s  changes  made  at  non-emitting 
units  that  affect  emissions  at  other 
process  units  at  a  stationary  source 
among  other  issues  However,  we 
request  comment  on  limiting  today's 
proposed  approaches  to  changes  made 
at  emitting  units  or  modih'ing  them  so 
as  to  differentiate  between  changes 


made  at  emitting  versus  non-emitting 

units. 

C.  Miscellaneous  Issues 

In  addition  to  the  issues  noted  above, 
we  also  request  comment  on  the 
following  matters.  First,  we  solicit 
comments  on  the  topic  of  basic  design 
parameters  Our  proposal  states  that 
maximum  heat  input  and  fuel 
consumption  specifications  (for  electric 
utility  steam  generating  units)  and 
ma.ximum  material/fuel  input 
specifications  (for  other  types  of  units) 
are  basic  design  parameters.  We  solicit 
comment  on  whether  that  provides 
sufficient  definition  of  this  term. 
whether  further  definition  is 
appropriate,  or  whether  there  are 
industry-specific  considerations  that 
should  be  taken  into  account. 

Second,  in  calculating  costs,  we 
propose  that  owners  or  operators  should 
use  the  same  principles  and  guidelines 
as  discussed  above  with  respect  to 
calculating  costs  for  the  maintenance. 
repair  and  replacement  allowance.  We 
request  comment  on  whether  these  same 
principles  and  requirements  are 
applicable  and  workable  for  the 
equipment  replacement  provision. 

Third,  in  addition  to  soliciting 
comment  on  the  approaches  described 
above,  we  are  also  soliciting  comment 
on  whether  the  maintenance,  repair  and 
replacement  allowance  and  this 
equipment  replacement  provision 
should  both  be  adopted  or  whether  just 
the  equipment  replacement  provision  is 
sufficient''  In  addition,  if  we  assume 
that  both  approaches  are  adopted,  how 
should  they  work  together?  Should  an 
RMRR  activity  that  is  excluded  under 
the  equipment  replacement  provision 
also  count  against  your  annual 
maintenance,  repair  and  replacement 
allowance?  We  cire  soliciting  comment 
on  whether  to  adopt  any  or  all  of  these 
approaches  and  how  they  might  fit 
together. 

Lastly.  EPA  strongly  supports  efforts 
to  improve  energy  efficiency  at  existing 
power  plants.  These  activities  reduce 
the  amount  of  criteria  pollutants  {SO2 
and  NOx)  emitted  per  unit  of  electricity 
generated  and  also  reduce  greenhouse 
gas  emissions.  During  our  study  of  the 
impact  of  NSR  on  the  energy  sector,  we 
received  information  concerning  a 
number  of  instances  where  activities 
that  would  have  improved  energy 
efficiency  were  not  implemented 
because  thev  would  have  resulted  in 
significant  annual  emission  increases 
that  would  have  triggered  NSR  Some 
have  commented  that  any  activity  that 
produces  any  improvement  in  energy 
efficiencv  should  be  exempt  from  NSR 
However,  given  the  continuing 


improvement  in  materials  and  design, 
almost  any  component  replacement  can 
be  expected  to  have  some  beneficial 
impact  on  the  energy  efficiency  of  the 
unit  and.  left  unbounded,  this  approach 
could  result  in  the  replacement  of  an 
entire  boiler  with  a  new.  more  efficient 
boiler  without  state-of-the-art  pollution 
controls.  As  mentioned  above,  however, 
we  do  not  think  replacement  of  an 
entire  boiler  is  properly  viewed  as 
routine.  We  also  do  not  believe  that  the 
need  to  install  state-of-the-art  controls 
on  new  boilers  will  deter  sources  from 
installing  new  boilers  if  they  are 
otherwise  prepared  to  do  so. 

These  issues  prompt  EPA  to  solicit 
comment  in  several  areas.  To  the  extent 
that  an  activity  is  the  replacement  of 
existing  equipment  that  ser\'es  the  same 
function  as  the  equipment  replaced, 
does  not  alter  the  basic  design 
parameters  of  the  process  unit,  and 
otherwise  meets  the  provisions  of  our 
proposed  equipment  replacement 
approach,  described  above,  it  "would  be 
excluded  from  NSR  under  the  proposal. 
There  may,  however,  be  rare  instances 
where  activities  do  not  involve 
replacing  existing  equipment,  are  not 
otherwise  excluded  from  NSR,  and 
nevertheless  promote  efficiency.  Is  there 
a  need  for  a  separate  "stand-alone" 
exclusion  for  such  activities?  If  so. 
should  there  be  other  limitations  on  the 
scope  of  such  activities?  Are  there 
activities  that  result  in  a  minor 
improvement  in  efficiency  but  a  very 
large  increase  in  annual  emissions?  If 
so.  what  are  the  characteristics  of  such 
activities  and  how  should  EPA  treat 
them?  Today,  we  solicit  comment 
broadly  on  the  impact  of  the  NSR 
program  on  decisions  to  proceed  with 
activities  that  produce  het  benefits  to 
human  health  and  the  environment, 
including,  but  not  limited,  to  energy 
efficiency  activities.  We  also  solicit 
comments  on  the  extent  to  which  our 
proposals  can  promote  energy  efficiency 
while  preserving  the  benefits  of  the  NSR 
program. 

D.  Quantitative  Analysis 

We  have  attempted  to  analyze 
quantitatively  the  possible  emissions 
consequences  of  the  range  of  different 
approaches  to  the  RMRR  exclusion 
described  above  to  evaluate  if  our  policy 
conclusions  are  correct.  Our  analysis 
was  conducted  using  the  Integrated 
Planning  Model  (IPM).  This  analysis 
was  done  for  electric  utilities  because 
we  have  a  powerful  model  to  perform 
such  an  analysis  that  we  do  not  have  for 
other  industries.  We  think  the  results  for 
the  electric  utilities  accurately  reflects 
the  trends  we  would  see  in  other 
industries.  This  model  and  technical 
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infornidtion  describing  it  i;an  be  found 
in  the  docket.  The  analysis  included 
several  relevant  scenarios.  In  the  first 
scenario,  we  assumed  that  efficiency 
and  capacity  of  relevant  units  modestly 
decrease  over  time.  This  scenario  was 
intended  to  reflect  the  consequences  of 
a  new  rule  with  a  relatively  "narrow" 
RMRR  exclusion,  under  which  we 
would  assume  that  there  would  be  slow 
and  steady  deterioration  of  relevant 
generating  assets.  As  explained  above, 
we  do  not  actually  believe  that  such  a 
\Tvnd  would  occur  under  such  a  new 
RMRR  exclusion,  because  plants  would 
take  steps  to  limit  emissions  and 
perhaps  implement  incremental 
controls  to  recapture  lost  capacity. 
Nevertheless,  we  beli»?ve  that  this 
scenario  t)ffers  a  bounding  analysis  for 
seeing  whether  a  narrow  RMRR 
exclusion  can  have  significant 
emissions  benefits  because  our  model 
assumes  well  controlled  and  highly 
efficient  new  generating  assets  rather 
than  recaptureid  capacity  from 
incrementally  better  controlled  existing 
units. 

In  the  other  scenarios,  we  assumed 
that  utilization,  efficiency,  or  capacity  of 
relevant  units  modestly  increases  over 
time.  These  scenarios  were  intended  to 
reflect  the  consequences  of  a  new  rule 
with  a  "broader"  RMRR  exclusion, 
which  would  allow  facility  availability 
and/or  output  over  time  without 
triggering  major  NSR.  These  scenarios 
present  various  combinations  of 
assumptions  on  possible  incremental 
changes  to  relevant  operational 
parameters  and  are  intended  to 
encompass  the  range  of  possible 
operational  outcomes  that  might  be 
a$isociated  with  the  proposed  RMRR 
exclusion. 

The  IPM  analyses  of  these  scenarios 
proves  the  point  made  above,  that  the 
breadth  of  the  RMRR  exclusion  would 
have  no  practical  impact  on.  let  alone 
being  the  controlling  factor  in 
determining,  the  emissions  reductions 
that  will  be  achieved  in  the  future  under 
the  major  NSR  program.  The  analyses 
show  that  emissions  of  SO;  are 
essentially  the  same  under  all  scenarios. 
This  stands  to  reason  because 
nationwide  emissions  of  SO^  from  the 
power  sector  are  capped  by  the  title  FV 
Acid  Rain  Program  For  NOx,  these 
analyses  show  modest  relative  decreases 
in  some  cases  and  modest  relative 
increases  in  other  cases.  These 
predicted  changes  represent  only  a 
modest  fraction  of  nationwide  NOx 
emissions  from  the  power  sector,  which 
hover  around  4.3  million  tons  per  year 
(tpy).  At  this  time,  we  do  not  have 
adequate  information  to  predict  with 
confidence  which  modeled  scenario  is 


most  likely  tu  occur  it  the  option.s  under 
consideration  are  adopted.  What  these 
analyses  indicate,  however,  is  that 
regardless  of  which  scenario  is  closest  to 
what  comes  to  pass,  none  of  the 
proposed  provisions  related  to  the 
RMRR  exclusion  will  have  a  significant 
impact  on  emissions  from  the  power 
sector. 

The  DOE  also  attempted  to  analyze 
quantitatively  the  possible  emissions 
consequences  of  th«  ranv?»'  of  different 
approaches  to  the  KMKK  •  \clusion 
described  above.  Using  ttit-  National 
Energy  Modeling  System  (NEMS).  a 
variety  of  changes  in  energy  efficiency 
and  availability  were  evaluated,  as  well 
as  the  effect  on  emissions  resulting  from 
these  changes.  This  analysis  concluded 
that  efficiency  improvements  resulting 
from  increased  maintenance  are 
expected  to  decrease  emissions,  whereas 
availability  improvements  are  expected 
to  increase  emissions  In  the  cases 
represented  in  this  analysis,  the  impacts 
of  the  assumed  reductions  in  heat  rates 
tend  to  dominate  the  corresponding 
effects  of  the  assumed  availability 
increases. 

Data  regarding  the  emissions 
reductions  that  are  achieved  under  other 
CAA  programs  further  illustrate  the 
relative  limits  of  the  major  NSR  program 
as  a  tool  for  achieving  significant 
emissions  reductions.  For  example,  the 
title  IV  Acid  Rain  Program  has  reduced 
SO;  emissions  fn)m  the  electric  utility 
industry  by  more  than  7  million  tpy  and 
will  ultimately  result  in  reductions  of 
approximately  10  million  tpy.  The  Tier 
2  motor  vehicle  emissions  standards 
and  gasoline  sulfur  control  requirements 
will  ultimately  achieve  NOx  reductions 
of  2  8  million  tpy.  Standards  for 
highway  heavy-duty  vehicles  and 
engines  will  reduce  NOx  emissions  by 
2.6  million  tpy.  Standards  for  non-road 
diesel  engines  are  anticipated  to  reduce 
NOx  emissions  by  about  1.5  million  tpy. 
The  NOx  "SIP  call"  will  reduce  NOx 
emissions  by  over  1  million  tpy. 
Altogether,  these  and  other  similar 
programs  achieve  emissions  reductions 
that  far  exceed  those  attributable  to  the 
major  NSR  program  and  dwarf  any 
possible  emissions  consequences 
attributable  to  future  promulgation  of  a 
rule  based  on  today's  proposal. 

A  copy  of  our  IPM  analysis  and  the 
DOE  NEMS  analysis  are  included  in  the 
docket  for  this  rulemaking.  We  ask  for 
comment  on  all  aspects  of  these 
analyses  and  on  the  policy  discussion 
provided  abnv*' 

VIII.  Other  Options  Lonj»iderfd 

In  addition  to  the  cost-based 
approaches  discussed  above,  we  are 
considering  two  additional  options  for 


addressing  KMKK  These  options  are 
discussed  below,  and  we  are  requesting 
comment  on  these  options.  We  are  also 
interested  in  other  possible  alternatives. 

A  Capacity-Based  Option 

We  are  considering  the  alternative 
option  of  developing  an  RMRR 
provision  based  on  the  capacity  of  a 
process  nnit.  Under  such  an  approach, 
an  owner  or  operator  could  undertake 
any  activity  that  did  not  increase  the 
capacity  of  the  process  unit.  Such  an 
approach  would  require  safeguards 
similar  to  those  in  the  proposed  cost- 
based  approaches  in  order  to  ensure  that 
activities  that  should  be  subject  to  the 
NSR  program  are  not  inappropriately 
excluded  Tho'^e  safpquards  would 
exclude  the  cclll'^'ru(  iidd  of  a  new 
process  unit,  the  t>  i  i  !■  >  nicnt  of  an 
entire  process  unit,  jud  ai  ti\'iti>'s  that 
result  in  an  increase  in  maMiiuini 
achievable  hourly  emissions  rate  of  a 
regulated  NSR  pollutant  from  u.sc  of  the 
exclusion  or  the  emission  of  any 
regulated  NSR  pollutant  not  previously 
emitted  by  the  stationary  source 

Basing  RMRR  on  cap  i   :'\  i^  ipp.MJing 
for  several  reasons.  Tht  piiuitU) 
objective  of  RMRR  is  to  keep  a  unit 
operating  at  capacity  and/or  availability. 
In  addition,  the  linkage  between 
capacity  and  envirormiental  impact  is 
more  apparent  than  cost  and 
environmental  impact.  Finally,  this  type 
of  approach  might,  in  principle,  be 
easier  to  use  before  beginning  actual 
construction  than  the  cost-based 
approaches. 

The  difficulty  with  using  a  capacity- 
based  approach  is  defining  the  capacity 
of  a  process  unit.  Capacity  may  be 
defined  based  on  input  or  output. 
Nameplate  capacity  of  a  process  unit 
may  vary  greatly  from  the  capacity  at 
which  the  process  unit  may  be  able  to 
operate.  It  may  be  more  appropriate  in 
some  industries  to  measure  capacity 
based  on  input  while  in  others  on 
output.  As  an  example,  in  a  review  of 
promulgated  and  proposed  Maximum 
Achievable  Contml  T>c  hu'loLA 
standards,  six  of  t'l.\ »  a  s!„n.l.iiUs 
measured  capacity  based  on  unit  output 
while  five  based  capacity  on  input   hi 
fact,  the  NSPS  exclusion  for  im  nis.  s  in 
production  rate  at  40  CFR  60  14le) 
originally  was  dependent  upon  the 
"operating  design  capacity"  of  an 
affected  unit.  In  propos.ii  rt\  isiins  tr 
the  NSPS  program  pubiisti.ti    n  ( )<  i.  ta  i 
15.  1974.  we  state  (39  FR  36948): 

The  exemption  of  increases  in  production 
rate  is  no  longer  dependent  upon  the 
"operating  design  capacity."  This  term  is  not 
easily  defined,  and  for  certain  indu.stries  the 
"design  capacity"  bears  little  relationship  to 
the  actual  operating  capacity  of  the  facility. 
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We  are  requesting  comment  on  this 
capacity-based  option,  as  well  as 
comments  on  possible  methods  to 
address  any  of  the  issues  relating  to 
implementation  of  such  an  option. 

B  Age-Based  Option 

Under  an  age-based  approach,  any 
process  unit  under  a  specified  age  could 
undergo  any  activity  that  does  not 
increase  the  capacity  of  a  process  unit 
on  a  maximum  hourlv  basis  without 
triggering  the  requirements  of  the  major 
NSR  program   However,  the  activities 
could  not  constitute  reconstruction  of 
the  process  unit;  that  is,  their  cost  could 
not  exceed  50  percent  nf  the  cost  of  a 
replacement  process  unit  The  age  of  the 
process  unit  would  likely  be  in  the 
range  of  25-50  years.  An  owner  or 
operator  would  have  to  become  a  Clean 
Unit  as  defined  at  40  CFR  51.165(c)(3). 
51.166(t)(3).  and  52.21(x)(3).  once  the 
age  of  a  process  unit  exceeds  the  age 
threshold. 

Such  an  approach  would  provide  an 
owner  or  operattir  a  clear  understanding 
of  RMRR  for  an  extended  period  of  time. 
It  also  may  provide  the  owner  or 
operator  greater  flexihilit\  than  under 
the  current  system  for  a  limited  period 
of  time.  Like  the  capacity-based 
approach,  this  approach  would,  in 
principle,  allow  for  a  fairly  simple 
preconstruction  determination  of 
applicability. 

We  see  several  difficulties  in 
developing  this  type  of  approach.  The 
first  is  defining  capacity.  The  second  is 
establishing  the  age  cut-off  for  the 
exclusion.  The  useful  life  of  equipment 
is  difficult  to  establish  and  may  vary 
greatly.  The  third  is  that  some  of  the 
activities  that  would  be  allowed  at 
newer  sources  do  not  fit  within  any 
ordinary  meaning  of  RMRR  and  some  of 
the  activities  that  would  be  forbidden  at 
older  facilities  would  come  within  that 
meaning.  Fourth,  some  sources  may 
consciously,  and  appropriately,  engage 
in  aggressive  RMRR  as  a  method  of 
maximizing  the  life  span  of  its  process 
units,  and  an  age-based  approach  would 
discriminate  against  them. 

We  are  requesting  comment  on  this 
age-based  option,  as  well  as  comments 
on  possible  methods  to  address  the 
issues  raised  above  with  respect  to  this 
option. 

IX.  .administrative  Requirements  for 
This  Proposed  Rulemaking 

A.  Executive  Order  12866 — Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  [58  FR 
51,735  (October  4,  1993)],  we  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 


re\  lew  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order  The  Executive 
Order  defines  "significant  regulatory 
action    as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  Si 00  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivitv.  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order, 

Pursuant  to  the  terms  of  Executive 
Order  12866.  OMB  has  notified  us  that 
it  considers  this  an  'economically 
significant  regulatory  action"  within  the 
meaning  of  the  Executive  Order.  We 
have  submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record.  All  wTitten  comments  from  OMB 
to  EPA  and  any  written  EPA  response  to 
any  of  those  comments  are  included  in 
the  docket  listed  at  the  beginning  of  this 
notice  under  ADDRESSES  In  addition, 
consistent  with  Executive  Order  12866, 
EPA  consulted  extensively  with  the 
State,  local  and  tribal  agencies  that  will 
be  affected  by  this  rule.  We  have  also 
sought  involvement  from  industry  and 
public  interest  groups. 

5.  Executive  Order  13132— Federalism 

Executive  Order  13132,  entiUed 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  us  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govermnent." 

This  proposed  rule  does  not  have 
federalism  implications.  Nevertheless, 
in  developing  this  rule,  we  consulted 
with  affected  parties  and  interested 
stakeholders,  including  State  and  local 
authorities,  to  enable  them  tn  provide 


timely  input  in  the  development  of  this 
rule.  A  summary  of  stakeholder 
involvement  appears  above  in  section 
III.C.  of  today's  proposed  rule.  It  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  State  and 
local  programs,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132. 
While  this  proposed  rule  wrill  result  in 
some  expenditures  by  the  States,  we 
expect  those  expenditures  to  be  limited 
to  $580,160  for  the  estimated  112 
affected  reviewing  authorities.  This 
figure  includes  the  small  increase  in 
burden  imposed  upon  reviewing 
authorities  in  order  for  them  to  revise 
the  State's  State  Implementation  Plan 
(SIP).  However,  this  revision  provides 
sources  permitted  by  the  States  greater 
certainty  in  application  of  the  program, 
which  should  in  turn  reduce  the  overall 
burden  of  the  program  on  State  and 
local  authorities.  Thus,  the  requirements 
of  Executive  Order  13132  do  not  apply 
to  this  rule. 

C.  Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6.  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  EPA  believes  that  this 
proposed  rule  does  not  have  tribal 
implications  as  specified  in  Executive 
Order  13175.  Thus,  Executive  Order 
13175  does  not  applv  to  this  rule. 

The  purpose  of  today's  proposed  rule 
is  to  add  greater  fiexibility  to  the 
existing  major  NSR  regulations.  These 
changes  will  benefit  reviewing 
authorities  and  the  regulated 
community,  including  any  major  source 
owned  by  a  tribal  government  or  located 
in  or  near  tribal  land,  by  providing 
increased  certainty  as  to  when  the 
requirements  of  the  NSR  program  apply. 
Taken  as  a  whole,  today's  proposed  rule 
should  result  in  no  added  burden  or 
compliance  costs  and  should  not 
substantially  change  the  level  of 
environmental  performance  achieved 
under  the  previous  rules. 

The  EPA  anticipates  that  initially 
these  changes  will  result  in  a  small 
increase  in  the  burden  imposed  upon 
reviewing  authorities  in  order  for  them 
to  be  included  in  the  State's  SIP. 
Nevertheless,  these  options  and 
revisions  will  ultimately  provide  greater 
operational  flexibility  to  sources 
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pennittud  by  th«'  Mdics,  which  will  in 
turn  reduce  the  overall  burden  on  the 
program  on  State  and  local  authorities 
by  reducing  the  number  of  required 
permit  modifications.  In  comparison,  no 
tribal  government  currently  has  an 
approved  Tribal  Implementation  Plan 
(TIP)  under  the  CAA  to  implement  the 
NSR  program  The  Federal  government 
is  currently  the  NSR  reviewing  authority 
in  Indian  country.  Thus,  tribal 
governments  should  not  experience 
added  burden,  nor  should  their  laws  be 
affected  with  respect  to  implementation 
of  this  rule  Additionally,  although 
major  stationary  sources  affected  by 
today  s  proposed  rule  could  be  lcx:ated 
in  or  near  Indian  country  and/or  be 
owned  or  operated  by  tribal 
governments,  such  affected  sources 
would  not  incur  additional  costs  or 
compliance  burdens  as  a  result  of  this 
rule.  Instead,  the  only  effect  on  such 
sources  should  be  the  benefit  of  the 
added  certainty  and  flexibility  provided 
by  the  rule. 

The  EPA  recognizes  the  importance  of 
including  tribal  consultation  as  part  of 
the  rulemaking  process.  Nonetheless,  to 
this  point  we  have  not  specifically 
consulted  with  tribal  officials  on  this 
proposed  rule.  We  are  committed  to 
work  with  any  tribal  government  to 
resolve  any  issues  that  we  may  have 
overlooked  in  today's  proposed  rules 
and  that  may  have  an  adverse  impact  in 
Indian  country.  As  a  result,  today  we  are 
announcing  our  intention  to  develop 
and  implement  a  consultation  process 
with  tribal  governments  to  ensure  that 
the  concerns  of  tribal  officials  are 
considered  before  finalizing  this 
proposed  rule  EPA  specifically  solicits 
additional  comment  on  this  proposed 
rule  from  tribal  officials. 

D  Executive  Order  13045— Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Exet:utive  Order  1,3045,  'Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  "  (62  FR  19885. 
April  23,  1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant  "  as  defined  under  Exec.utive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonable 
alternatives  that  we  considered 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045,  because  we  do 
not  have  reason  to  believe  the 


environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  We 
believe  that  this  package  as  a  whole  will 
result  in  equal  or  better  environmental 
protection  than  currently  provided  by 
the  existing  regulations,  and  do  so  in  a 
more  streamlined  and  effective  manner. 

£■  Paperwork  Reduction  Act 

The  EPA  prepared  an  Information 
Collection  Request  (ICR)  document  (ICR 
No.  1713.04).  You  may  obtain  a  copy 
from  Sandy  Farmer  by  mail  at  the  U.S. 
Environmental  Protection  Agency. 
Office  of  Environmental  Information. 
Collection  Strategies  Division  (2822). 
1200  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20460-0001,  by  e-mail 
at  farmer  sandy®epa. gov.  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  from  the  internet  at 
http  1 1  www. epa.gov Her. 

The  information  that  ICR  No.  1713.04 
covers  is  required  for  EPA  to  carry  out 
its  required  oversight  function  of 
reviewing  preconstruction  permits  and 
assuring  adequate  implementation  of 
the  program.  In  order  to  carry  out  its 
oversight  function.  EPA  must  have 
available  to  it  information  on  proposed 
construction  and  modifications.  "This 
information  collection  is  necessary  for 
the  proper  performance  of  EPA's 
functions,  has  practical  utility,  and  is 
not  unnecessarily  duplicative  of 
information  we  otherwise  can 
reasonably  access.  We  have  reduced,  to 
the  extent  practicable  and  appropriate, 
the  burden  on  persons  providing  the 
information  to  or  for  EPA.  The 
collection  of  information  is  authorized 
under  42  U  S.C.  7401  et  seq. 

According  to  ICR  No.  1713.04.  the 
first  3  years  of  this  proposed  rulemaking 
will  potentially  incur  a  burden  of  17.400 
hours  and  1.305, 000  dollars  to  affected 
sources,  and  2.906  hours  and  107,522 
dollars  for  the  Federal  government,  and 
15,680  hours  and  580,160  hours  for 
reviewing  authorities.  These  costs  are 
based  upon  an  estimated  number  of 
1 ,450  affected  sources. 

Burden  means  the  total  time,  effort,  or 
financial  resourc;es  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
responding  to  the  information 
collection;  adjust  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements:  train 
personnel  to  respond  to  a  collection  of 
information;  search  existing  data 
sources:  complete  and  review  the 


collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
We  will  continue  to  present  OMB 
control  numbers  in  a  consolidated  table 
format  to  be  codified  in  40  CFR  part  9 
of  the  Agency's  regulations,  and  in  each 
CFR  volume  containing  EPA 
regulations.  The  table  lists  the  section 
numbers  with  reporting  and  record 
keeping  requirements,  and  the  currf'iit 
OMB  control  numb<>rs  This  listint;  (jf 
the  OMP  < ciitrMl  'uimbers  and  their 
subsi.iiiciii      .1  !;    I  lion  in  the  CFR 
satis!\  'ti.   r.  u  urements  of  the 
PaptTVM.ik  K.t diction  .^ct  (44  U.S.C. 
3501  et  seq  ]  and  i  )MH  s  implementing 
regulations  at  5  C.FK  pdrt  1320. 

F  Regulatory  Flexibility  Act  IRFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFAI.  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions.  For 
purposes  of  assessing  the  impacts  of 
today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  Any  small 
business  employing  fewer  than  500 
employees:  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  determining  whether  a  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  fiexibility  analyses  is  to 
identify'  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
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proposed  rule  on  small  entities."  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  certifx  tiiat  d  rule  will  not  have  a 
significant  •■■   uiiiiiu  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  sm«Jl  entities  subject  to  the 
rule.  Today's  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  will  decrease  the  regulator)' 
burden  of  the  existing  regulations  and 
have  a  positive  effect  on  all  small 
entities  subject  to  the  rule.  This  rule 
improves  operational  flexibility  for 
owners  and  operators  of  major 
stationary  sources  and  clarifie.s 
applicable  requirements  for  determining 
if  a  change  qualifies  as  a  major 
modification.  We  have  therefore 
concluded  that  today's  proposed  rule 
will  relieve  regulatory  burden  for  all 
small  entities.  We  continue  to  be 
interested  in  the  potential  impacts  of  the 
proposed  rule  on  small  entities  and 
welcome  comments  on  issues  related  to 
such  impacts. 

G.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  UMRA,  we 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  us  to 
identify  and  consider  a  reasonable 
number  of  regulatory'  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective, 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  we  establish  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  gcu'ernments. 
including  tribal  governments,  we  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 


The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  our 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising, 
small  governments  on  compliance  with 
the  regulatory  requirements. 

We  believe  the  proposed  rule  changes 
will  actually  reduce  the  regulatory 
burden  associated  with  the  major  NSR 
program  by  improving  the  operational 
flexibility  of  owners  and  operators  and 
clarifying  the  requirements.  Because  the 
program  changes  provided  in  the 
proposed  rule  are  not  expected  to  result 
in  any  increases  in  the  expenditure  by 
State,  local,  and  tribal  governments,  or 
the  private  sector,  we  have  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  we  are  not  required  to  develop  a 
plan  with  regard  to  small  governments. 
Therefore,  this  proposed  rule  is  not 
subject  to  the  requirements  of  section 
203  of  the  UMRA. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  No. 
104-113.  section  12(d)  (15  U.S.C.  272 
note)  directs  us  to  use  voluntary 
consensus  standards  (VCS)  in  our 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  VCS  are 
technical  standards  (for  example, 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  TheNTTAA  directs  us  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable  VCS. 

Although  this  rule  does  involve  the 
use  of  technical  standards,  it  does  not 
preclude  the  State,  local,  and  tribal 
reviewing  agencies  from  using  VCS. 
Today's  proposed  rulemaking  is  an 
improvement  of  the  existing  NSR 
permitting  program.  As  such,  it  only 
ensures  that  promulgated  technical 
standards  are  considered  and 
appropriate  controls  are  installed,  prior 
to  the  construction  of  major  sources  of 
air  emissions.  Therefore,  we  are  not 
considering  the  use  of  any  VCS  in 
today's  rulemaking. 


/.  Executive  Order  1321 1 — Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  proposed  rule  is  not  a 
"significant  energy  action"  as  defined  in 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  "  (66  FR  28355  (May 
22,  2001))  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution  or  use  of  energy. 

Today's  proposed  rule  improves  the 
ability  of  sources  to  maintain  the 
reliability  of  production  facilities,  and 
effectively  utilize  and  improve -existing 
capacity. 

X.  Statutor\  Authority 

The  statutory  authority  for  this  action 
is  provided  by  sections  101,  111,  114, 
116,  and  301  of  the  CAA  as  amended 
(42  U.S.C.  7401, 7411, 7414, 7416, and 
7601).  This  rulemaking  is  also  subject  to 
section  307(d)  of  the  CAA  (42  U.S.C. 
7407(d)). 

List  of  Subjects  in  40  CFR  Pans  '^-:  and 
52 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  22,  2002, 
Christine  Todd  Whitman. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 

HmfnH^'d  .i'^  fnllnws 

PART  51— [AMENDED] 

1.  The  auUiwrity  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  101;  42  U.S.C.  7401- 

7671q. 

Subpart  I — rAmended] 

I.  section  51.105  is  amended: 

a.  By  revising  paragraph 
(a)(l)(v)(C)(7). 

b.  By  adding  paragraphs  (a)(l)(xliii) 
through  (xlvii). 

The  revision  and  additions  read  as 
follows: 

§51.165     Permi!  requirements. 

(a)*  *  • 

(D*   *   * 
(v)  •  *  * 

(O*  '  • 

(J)  Routine  maintenance,  repair  and 
replacement,  which  shall  include  but 
not  be  limited  to  the  activities  set  out  in 
paragraphs  (a)(l}(v)(C)(;)(i')  and  [ii]  of 
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this  section.  Without  regard  to  other 
considerations,  the  activities  sptjcified 
in  paragraphs  (a)(l)(v)(C)(l)(i)  and  (ii) 
shall  constitute  routine  maintenance, 
repair  and  replacement: 

(/)  Activities  performed  at  a  stationary 
source  in  order  to  maintain,  facilitate, 
restore  or  improve  the  efficiency, 
reliability,  availability  or  safety  of  that 
stationary  source,  whose  total  cost, 
when  added  together  with  the  total  costs 
of  all  previous  activities  performed  at 
the  same  stationary  source  in  the  same 
year  in  order  to  maintain,  facilitate, 
restore  or  improve  the  efficiency, 
reliability,  availability  or  safety  of  that 
stationary  source,  does  not  exceed  that 
stationary  source's  annual  maintenance, 
repair  and  replacement  allowance. 
"Annual  maintenance,  repair  and 
replacement  allowance"  is  defined  in 
paragraph  (a)(l)(xliii)  of  this  section. 
Rules  for  calculation  and  summation  of 
costs  cire  provided  in  paragraph 
(a)(l)(xliii)(A)  of  this  section.  A 
stationary  source  may  elect  to  calculate 
an  annual  maintenance,  repair  and 
replacement  allowance  for  either  all  or 
none,  but  not  some,  of  the  maintenance, 
repair,  and  replacement  activities 
performed  at  the  stationary  source. 

(it)  The  replacement  of  components  of 
a  process  unit  with  identical  or 
functionally  equivalent  components, 
provided  that:  The  fixed  capital  cost  of 
the  components  does  not  exceed  [x| ' 
percent  of  the  fixed  capital  cost  that 
would  be  required  to  construct  an 
entirely  new  process  unit;  and  the 
replacement  does  not  change  the  basic 
design  parameters  of  the  process  unit. 
The  basic  design  parameters  for  electric 
utility  steam  generating  units  are 
maximum  heat  input  and  fuel 
consumption  specifications.  For  non- 
utilities,  basic  design  parameters  are  the 
maximum  fuel  or  material  input 
specifications  to  the  process  unit.  An 
improvement  in  efficiency  does  not 
change  a  process  unifs  basic  design 
parameters.  "Functionally  equivalent 
components"  and  "fixed  capital  cost" 
are  defined  in  paragraphs  (a)(l)(xlv)  and 
{a)(l)(xlvi)  of  this  section,  respectively. 
*         •         •         •         * 

(xliii)  Annual  maintenance,  repair 
and  replacement  allowance  means  a 
dollar  amount  calculated  according  to 
the  following  equation:  (Industry  sector 
percentage)  x  (replacement  cost  of  the 
stationary  source)  where  "industry 
sector  percentage"  is  drawn  from  Table 
1  of  this  section. 


Table  1  of  §51.165(a)(1)(xliii).— 
Industry  Sector  Percentages 


Industry  sector 


Industry  sector 
percentage 


Electric  Sendees 

Petroleum  Refining 
Chemical  Processes 
Natural  Gas  Transport 
Pulp  and  Paper  Mills 
Paper  Mills 

AutoTTKiMe  Manufacturing 
Pt^armaceuticals 
Other 


<  EPA  has  not  d«lerinined  this  value. 


(A)  A  stationary  source's  annual 
maintenance  costs  shall  be  calculated 
and  summed  according  to  the  following 
rules: 

( 1 )  The  owner  or  operator  may  choose 
to  sum  costs  over  either  a  calendar  year 
or  initially  specified  fiscal  year.  The 
initially  specified  fiscal  year  must 
remain  in  use  unless  other  accounting 
procedures  at  the  stationary  source 
subsequently  change  to  a  different  fiscal 
year. 

(2)  Costs  incurred  for  all  activities 
performed  at  the  stationary  source  in 
order  to  maintain,  facilitate,  restore  or 
improve  the  efficiency,  reliability, 
availability  or  safety  of  that  stationary 
source  that  are  not  excluded  under 
paragraph  (a)(l)(xliii)(B)  of  this  section, 
or  that  have  not  been  issued  a 
preconstruction  permit,  shall  be  tracked 
chronologically  and  summed  at  the  end 
of  the  year. 

(/)  At  the  end  of  the  year,  these  costs 
shall  be  listed  and  summed  in  order 
from  least  cost  to  highest  cost. 

(//)  All  activities  prior  to  the  point  on 
the  cost-ordered  list  at  which  the  sum 
of  activity  costs  exceeds  the  annual 
maintenance,  repair  and  replacement 
allowance  shall  automatically  qualify  as 
routine  maintenance,  repair,  or 
replacement. 

(3)  Costs  a.ssociated  with  maintaining 
or  installing  pollution  control 
equipment  shall  not  be  included  in  the 
calculation  and  summation  of  costs  for 
routine  maintenance,  repair,  and 
replacement.  Costs  shall  remain 
included  if  they  are  associated  with 
maintaining  or  installing  equipment  that 
serves  a  dual  function  as  both  process 
and  control  equipment. 

(4)  The  owner  or  operator  shall 
provide  an  annual  report  to  the 
reviewing  authority  containing 
complete  information  on  all 
maintenance,  repair  and  replacement 
costs  and  process  unit  replacement  cost 
estimates  at  the  stationary  source.  The 
report  shall  be  provided  within  60  days 
after  the  end  of  the  year  over  which 
activity  costs  have  been  summed. 


IBJ  An  activity  otherwise  eligible  tor 
inclusion  in  the  annual  maintenance, 
repair  and  replacement  allowance  shall 
not  be  eligible  to  be  included  in  the 
allowance  if  it: 

[1]  Results  in  an  increase  in  the 
maximum  achievable  hourly  emissions 
rate  of  the  stationary  source  of  a 
regulated  NSR  pollutant,  or  results  in 
emissions  of  a  regulated  NSR  pollutant 
not  previously  emitted; 

(2)  Constitutes  construction  of  a  new 
process  unit;  or 

(3)  Removes  an  entire  existing  process 
imit  and  installs  a  different  process  unit 
in  its  place. 

{xliv)(A)  in  general,  process  unit 
means  any  collection  of  structures  and/ 
or  equipment  th.it  yvi  I'sses.  assembles, 
applies,  blend-  "i    ithi  rwise  uses 
material  inputs  to  produce  or  store  a 
completed  product.  A  single  stationary 
source  may  contain  more  than  one 
process  unit. 

(B)  The  following  list  identifies  the 
process  units  at  specific  kinds  of 
stationary  sources. 

[1]  For  a  steam  electric  generating 
facility,  the  process  unit  would  consist 
of  those  portions  of  the  plant  which 
contribute  directly  to  the  production  of 
electricity.  For  example,  at  a  pulverized 
coal-fired  facility,  the  process  unit 
would  generally  be  the  combination  of 
those  systems  from  the  coal  receiving 
equipment  through  the  emission  stack, 
including  the  coal  handling  equipment, 
pulverizers  or  coal  crushers,  feedwater 
heaters,  boiler,  burners,  turbine- 
generator  set.  air  preheaters.  and 
operating  control  systems.  Each  separate 
generating  unit  would  be  considered  a 
separate  process  unit.  Components 
shared  between  two  or  more  process 
units  would  be  proportionately 
allocated  based  on  capacity. 

(2)  For  a  petroleum  refinery,  there  are 
several  categories  of  process  units:  those 
that  separate  and  distill  petroleum 
feedstocks;  those  that  change  molecular 
structures;  petroleum  treating  processes; 
auxiliary  facilities,  such  as  boilers  and 
hydrogen  production;  and  those  that 
load,  unload,  blend  or  store  products. 

(J)  For  a  cement  plant,  the  process 
unit  would  generally  consist  of  the  kiln 
and  equipment  that  supports  it. 
including  all  components  that  process 
or  store  raw  materials,  preheaters.  and 
components  that  process  or  store 
products  from  the  kilns,  and  associated 
emission  stacks. 

(4)  For  a  pulp  and  paper  mill,  there 
are  several  types  of  process  units.  One 
is  the  system  that  processes  wood 
products,  another  is  the  digester  and  its 
associated  heat  exchanger,  blow  tank, 
pulp  filter,  accumulator,  oxidation 
tower,  and  evaporators.  A  third  is  the 
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chemical  recoverv'  system,  which 

includes  the  recovery  furnace,  lime  kiln. 
storage  vessels,  and  associated  oxidation 
processes  feeding  regenerated  chemuals 
to  the  digester. 

(5)  For  an  incinerator,  the  protes,'-  unit 

would  consist  of  components  from  the 
feed  pit  or  refuse  pit  to  the  stack, 
including  cnnvevors.  combustion 
df\  u  I-   he, it  CM  hangers  and  steam 
generdtur.v.  quench  tanks,  and  fans 

(xlv)  Functionally  equivalent 
component  means  a  component  that 
serves  the  same  purpose  as  the  replaced 
component. 

(xlvi)  Fixed  capital  cost  means  the 
capital  needed  to  provide  all  the 
depreciable  components.  "Depreciable 
components"  refers  to  all  components  of 
fixed  capital  cost  and  is  calculated  b\ 
subtracting  land  and  working  capital 
from  the  total  capital  investment,  as 
defined  in  [)aragraph  (a)(l)(xlvii)  of  this 
section. 

(xlvii)  To^oy  capital  investment  means 
the  sum  of  the  following;  all  costs 
required-to  purchase  needed  process 
equipment  (purchased  equipment 
costs);  the  costs  of  labor  and  materials 
for  installing  that  equipment  (direct 
installation  costs);  the  costs  of  site 
preparation  and  buildings;  other  costs 
sut:h  as  engineering,  construction  and 
field  expenses,  fees  to  contractors, 
startup  and  performance  tests,  and 
contingencies  (indirect  installation 
costs);  land  for  the  process  equipment; 
and  working  capital  for  the  process 
equipment. 
***** 

3.  Section  51.166  is  amended: 

a.  By  revising  paragraph  fbK2)(iii)(a). 

b.  By  adding  paragrapns  (b)(53) 
through  (57).  The  revision  and  additions 
read  as  follows: 

§51.166     Prevention  of  significant 
deterioration  of  air  quality 

(b)  *    *    * 
2)  *    *    * 

(iii)  *   *    * 

(a)  Routine  maintenance,  repair  and 
replacement,  which  shall  include  but 
not  be  limited  to  the  activities  set  out  in 
paragraphs  (b)(2)(iii)(o)(I)  and  (2)  of  this 
section.  Without  regard  to  other 
considerations,  the  activities  specified 
in  paragraphs  (b)(2)(iii)(a)(l)  and  (2) 
shall  constitute  routine  maintenance, 
repair  and  replacement: 

\l)  Activities  performed  at  a 
stationary  source  in  order  to  maintain, 
facilitate,  restore  or  improve  the 
efficiency,  reliability,  availability  or 
safety  of  that  stationary  source,  whose 
total  cost,  when  added  together  with  the 
total  costs  of  all  previous  activities 
performed  at  the  same  stationary  source 
in  the  same  year  in  order  to  maintain. 


facilitate,  restore  or  improve  the 
efficiency,  reliability,  availability  or 
safety  of  that  stationar\'  source,  does  not 
exceed  that  stationan.'  source's  annual 
maintenance,  repair  and  replacement 
allowance.  "Armual  maintenance,  repair 
and  replacement  allowance"  is  defined 
in  paragraph  (b)(53)  of  this  section. 
Rules  for  calculation  and  summation  of 
costs  are  provided  in  paragraph 
(b){53)(i)  of  this  section.  A  stationar\' 
source  may  elect  to  calculate  an  annual 
maintenance,  repair  and  replacement 
allowance  for  either  all  or  none,  but  not 
some,  of  the  maintenance,  repair,  and 
replacement  activities  performed  at  the 
stationary  source. 

(2)  The  replacement  of  components  of 
a  process  unit  with  identical  or 
functionally  equivalent  components, 
provided  that: 

(/)  The  fixed  capital  cost  of  the 
components  does  not  exceed  |x]^ 
percent  of  the  fixed  capital  cost  that 
would  be  required  to  construct  an 
entirely  new  process  unit;  and 

(j;)  "The  replacement  does  not  change 
the  basic  design  parameters  of  the 
process  unit.  The  basic  design 
parameters  for  electric  utility  steam 
generating  units  are  maximum  heat 
input  and  fuel  consumption 
specifications.  For  non-utilities,  basic 
design  parameters  are  the  maximum 
fuel  or  material  input  specifications  to 
the  process  unit.  An  improvement  in 
efficiency  does  not  change  a  process 
unit's  basic  design  parameters. 
"Functionally  equivalent  components" 
and  "fixed  capital  cost  "  are  defined  in 
paragraphs  (b)(55)  and  (b)(56)  of  this 
section. 
***** 

(53)  Annual  maintenance,  repair  and 
replacement  allowance  means  a  dollar 
amount  calculated  according  to  the 
following  equation:  (Industry  sector 
percentage)  x  (replacement  cost  of  the 
stationarx'  source)  where  "industry 
sector  percentage"  is  drawn  from  Table 
1  of  this  section. 

Table  1  of  §51  166iB)(53).— 
Industry  Sector  Percentages 


Industry  sector 


Electric  Services 
Petroleum  Refining 
Chemical  Processes 
Natural  Gas  Transport 

Pulp  and  Paper  Mills 

Paper  Mills 

Automobile  Manufactunng 

Pharmaceuticals 
Othe' 


Industry  sector 
percentage 


°  (i)  A  stationary  source's  annual 
maintenance  costs  shall  be  calculated 
and  summed  according  to  the  following 
rules: 

(a)  The  owner  or  operator  may  choose 
to  sum  costs  over  either  a  calendar  year 
or  initially  specified  fiscal  year.  The 
initially  specified  fiscal  year  must 
remain  in  use  unless  other  accounting 
procedures  at  the  stationary  source 
subsequently  change  to  a  different  fiscal 
year. 

(b)  Costs  incurred  for  all  activities 
performed  at  the  stationary  source  ir 
order  to  maintain,  facilitate,  restore,  or 
improve  the  efficiency,  reliability, 
availability,  or  safety  of  that  stationary 
source  that  are  not  excluded  under 
paragraph  (b)(53Kii)  of  this  section,  or 
that  have  not  been  issued  a 
preconstruction  permit,  shall  be  tracked 
chronologically  and  summed  at  the  end 
of  the  year. 

(1)  At  the  end  of  the  year,  these  costs 
shall  be  listed  and  summed  in  order 
from  least  cost  to  highest  cost. 

(2)  All  activities  prior  to  the  point  on 
the  cost-ordered  list  at  which  the  sum 
of  activity  costs  exceeds  the  annual 
maintenance,  repair  and  replacement 
allowance  shall  automatically  qualify  as 
routine  maintenance,  repair,  or 
replacement. 

(c)  Costs  associated  with  maintaining 
or  installing  pollution  control 
equipment  shall  not  be  included  in  the 
calculation  and  summation  of  costs  for 
routine  maintenance,  repair,  and 
replacement.  Costs  shall  remain 
included  if  they  are  associated  with 
maintaining  or  installing  equipment  that 
serves  a  dual  function  as  both  process 
and  control  equipment. 

(d)  The  owner  or  operator  shall 
provide  an  annual  report  to  the 
reviewing  authority  containing 
complete  information  on  all 
maintenance,  repair  and  replacement 
costs  and  process  unit  replacement  cost 
estimates  at  the  stationary  source.  The 
report  shall  be  provided  within  60  days 
after  the  end  of  the  year  over  which 
activity  costs  have  been  summed. 

(ii)  An  activity  otherwise  eligible  for 
inclusion  in  the  aimual  maintenance, 
repair  and  replacement  allowance  shall 
not  be  eligible  to  be  included  in  the 
allowance  if  it: 

(a)  Results  in  an  increase  in  the 
maximum  achievable  hourly  emissions 


'  EPA  has  not  determined  this  value. 
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rati;  ul  the  stationary  source  ut  a 
regulated  NSR  pollutant,  or  results  in 
emissions  of  a  regulated  NSR  pollutant 
not  previously  emitted; 

(b)  Constitutes  construction  of  a  new 
process  unit;  or 

(c)  Removes  an  entire  existing  process 
unit  and  installs  a  different  process  unit 
in  its  place. 

(54)(i)  In  general,  process  unit  means 
any  collection  of  structures  and/or 
equipment  that  processes,  assembles, 
applies,  blends,  or  otherwise  uses 
material  inputs  to  produce  or  store  a 
completed  product.  A  single  stationary 
source  may  contain  more  than  one 
process  unit. 

(ii)  The  following  list  identifies  the 
process  units  at  specific  kinds  of 
stationary  sources. 

(a)  For  a  steam  electric  generating 
facility,  the  process  unit  would  consist 
of  those  portions  of  the  plant  which 
( DHtribute  direc:tly  to  the  production  of 
flt;ctri(:ity   For  example,  at  a  pulverized 
coal-fired  facility,  the  process  unit 
would  generally  be  the  combination  of 
those  systems  from  the  coal  receiving 
equipment  through  the  emission  stack, 
including  the  coal  handling  equipment, 
pulverizers  or  coal  crushers,  feedwater 
heaters,  boiler,  burners,  turbine- 
generator  set.  air  preheaters.  and 
operating  control  systems.  Each  separate 
generating  unit  would  be  considered  a 
separate  process  unit.  Components 
shared  between  two  or  more  process 
units  would  be  proportionately 
allocated  based  on  capacity. 

[h]  For  a  petroleum  refinery,  there  are 
several  categories  of  process  units:  those 
that  separate  and  distill  petroleum 
feedstocks;  those  that  change  molecular 
structures;  petroleum  treating  processes; 
auxiliary  facilities,  such  as  boilers  and 
hydrogen  production;  and  those  that 
load,  unload,  blend  or  store  products. 

(c)  For  a  cement  plant,  the  process 
unit  would  generally  consist  of  the  kiln 
and  equipment  that  supports  it. 
including  all  components  that  process 
or  store  raw  materials,  preheaters,  and 
components  that  process  or  store 
products  from  the  kilns,  and  associated 
emission  stacks. 

(d)  For  a  pulp  and  paper  mill,  there 
are  several  types  of  process  units.  One 
is  the  system  that  processes  wood 
products,  another  is  the  digester  and  its 
associated  heat  exchanger,  blow  tank, 
pulp  filter,  accumulator,  oxidation 
tower,  and  evaporators.  A  third  is  the 
chemical  recovery  system,  which 
includes  the  recovery  furnace,  lime  kiln, 
storage  vessels,  and  associated  oxidation 
processes  feeding  regenerated  chemicals 
to  the  digester. 

(e)  For  an  incinerator,  the  process  unit 
would  consist  of  components  from  the 


i»f(i  jui  1)1  itiu>t-  pit  to  the  stack, 
including  conveyors,  combustion 
devices,  heat  exchangers  and  steam 
generators,  quench  tanks,  and  fans 

(55)  Functionally  equivalent 
component  means  a  component  that 
serves  the  same  purpose  as  the  replaced 
component. 

(56)  Fixed  capital  cost  means  the 
capital  needed  to  provide  all  the 
depreciable  components.  "Depreciable 
components"  refers  to  all  components  of 
fixed  capital  cost  and  is  calculated  by 
subtracting  land  and  working  capital 
from  the  total  capital  investment,  as 
defined  in  paragraph  (b)(57)  of  this 
section. 

(57)  Total  capital  investment  means 
the  sum  of  the  following:  all  costs 
required  to  purchase  needed  process 
equipment  (purchased  equipment 
costs);  the  costs  of  labor  and  materials 
for  installing  that  equipment  (direct 
installation  costs);  the  costs  of  site 
preparation  and  buildings;  other  costs 
such  as  engineering,  construction  and 
field  expenses,  fees  to  contractors, 
startup  and  performance  tests,  and 
contingencies  (indirect  installation 
costs);  land  for  the  process  equipment; 
and  working  capital  for  the  process 
equipment. 


App«;iidix  S     l,\infndi;dl 

4.  In  Appendix  S  to  Part  51  Section 
II  is  amended: 

a.  By  revising  paragraph  A.5{iii)  (a). 

b.  By  adding  paragraphs  A. 21  through 
25. 

The  revision  and  additions  read  as 
follows: 

Appendix  S  to  part  51 — Emission  Offset 
Interprftativp  Ruling 
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(iii)  *   *   * 

[a]  Routine  maintenance,  repair  and 
replacement,  which  shall  include  but 
not  be  limited  to  the  activities  set  out  in 
paragraphs  A. 5  {iii)(a)(I)  and  (2)  of  this 
section.  Without  regard  to  other 
considerations,  the  activities  specified 
in  paragraphs  A. 5  (iii)(a)(J)  and  [2]  shall 
constitute  routine  maintenance,  repair 
and  replacement: 

(1)  Activities  performed  at  a 
stationary  source  in  order  to  maintain, 
facilitate,  restore  or  improve  the 
efficiency,  reliability,  availability  or 
safety  of  that  stationary  source,  whose 
total  cost,  when  added  together  with  the 
total  costs  of  all  previous  activities 


performed  at  the  same  stationary  source 
in  the  same  year  in  order  to  maintain, 
facilitate,  restore  or  improve  the 
efficiency,  reliability,  availability  or 
safety  of  that  stationary  source,  does  not 
exceed  that  st:^tinnarv  source'^  annual 
maintenance  r'l  i.r  and  replacement 
allowance.  "Annual  maintenance,  repair 
and  replacement  allowance"  is  defined 
in  paragraph  A. 21  of  this  section.  Rules 
for  calculation  and  summation  of  costs 
are  provided  in  paragraph  A. 21  (i)  of 
this  section.  A  stationary  source  may 
elect  to  calculate  an  annua) 
maintenance,  repair  and  replacement 
allowance  for  either  all  or  none,  but  not 
some,  of  the  maintenance,  repair,  and 
replacement  activities  performed  at  the 
stationary  source. 

(2)  The  replacement  of  components  of 
a  process  unit  with  identical  or 
functionally  equivalent  components, 
provided  that: 

(i)  The  fixed  capital  cost  of  the 
components  does  not  exceed  [x] ' 
percent  of  the  fixed  capital  cost  that 
would  be  required  to  construct  an 
entirely  new  process  unit;  and 

(//)  The  replacement  does  not  change 
the  basic  design  parameters  of  the 
process  unit.  The  basic  design 
parameters  for  electric  utility  steam 
generating  units  are  maximum  heat 
input  and  fuel  consumption 
specifications.  For  non-utilities,  basic 
design  parameters  are  the  maximum 
fuel  or  material  input  specifications  to 
the  process  unit.  An  improvement  in 
efficiency  does  not  change  a  process 
unit's  basic  design  parameters. 
"Functionally  equivalent  components" 
and  "fixed  capital  cost"  are  defined  in 
paragraphs  A. 23  and  A. 24  of  this 
section,  respectively. 
•         *         *         *         * 

21.  Annual  maintenance,  repair  and 
replacement  allowance  means  a  dollar 
amount  calculated  according  to  the 
following  equation:  (Industry  sector 
percentage)  x  (replacement  cost  of  the 
stationary  source)  where  "industry 
sector  percentage"  is  drawn  from  Table 
1  of  this  section. 

Table  1.  of  Section  II  A. 21.— 
Industry  Sector  Percentages 


industry  sector 


Electric  Services 
Petroleum  Refining 
Chemical  Processes 
Natural  Gas  Transport 
Pulp  and  Paper  Mills 
Paper  Mills 

Automobile  Manulactunng 
Pharmaceuticals 


Industry  sector 
percentage 


•  EPA  has  not  determined  this  value. 
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Table  1.  of  Section  II. A. 21. —Indus- 
try Sector  Percentages— Con- 
tinued 


Industry  sector 


Other 


Industry  sector 
percentage 


(i)  A  stationary  source's  annual 
maintenance  costs  shall  be  calculated 
and  summed  according  to  the  following 
rules: 

(a)  The  owner  or  operator  may  choose 
to  sum  costs  over  either  a  c;alendar  vear 
or  initialh  >-pt'(  ified  fiscal  year  The 
initially  specified  fiscal  year  must 
remain  in  use  unless  other  accounting 
procedures  at  the  stationary  source 
subsequently  change  to  a  different  fiscal 
year. 

(b)  Costs  incurred  for  all  activities  not 
performed  at  the  stationary'  source  in 
order  to  maintain,  facilitate,  restore  or 
improve  the  efficiency,  reliability, 
availability  or  safety  of  that  stationary 
source  that  are  not  excluded  under  A. 21 
(ii)  of  this  section,  or  that  have  not  been 
issued  a  preconstruction  permit,  shall 
be  tracked  chronologically  and  summed 
at  the  end  of  the  year. 

[1)  At  the  end  of  the  year,  these  costs 
shall  be  listed  and  summed  in  order 
from  least  cost  to  highest  cost. 

(2)  All  activities  prior  to  the  point  on 
the  cost-ordered  list  at  which  the  sum 
of  activity  costs  exceeds  the  annual 
maintenance,  repair  and  replacement 
allowance  shall  automatically  qualify  as 
routine  maintenance,  repair,  or 
replacement. 

(c)  Costs  associated  with  maintaining 
or  installing  pollution  control 
equipment  shall  not  be  included  in  the 
calculation  and  summation  of  costs  for 
routine  maintenance,  repair,  and 
replacement.  Costs  shall  remain 
included  if  they  are  associated  with 
maintaining  or  installing  equipment  that 
serves  a  dual  function  as  both  process 
and  control  equipment. 

(d)  The  owner  or  operator  shall  provide  an 
annual  report  to  the  reviewing  authority 
containing  complete  information  on  all 
maintenance,  repair  and  replacement  costs 
and  process  unit  replacement  cost  estimates 
at  the  stationary  source.  The  report  shall  be 
provided  within  60  days  after  the  end  of  the 
year  over  which  activity  costs  have  been 
summed. 

(ii)  An  activity  otherwise  eligible  for 
inclusion  in  the  annual  maintenance,  repair 
and  replacement  allowance  shall  not  be 
eligible  to  be  included  in  the  allowance  if  it: 

(a)  Results  in  an  increase  in  the  maximum 
achievable  hourly  emissions  rate  of  the 
stationary  source  of  a  regulated  NSR 
pollutant,  or  results  in  emissions  of  a 
regulated  NSR  pollutant  not  previously 
emitted; 


(b)  Constitutes  construction  of  a  new 
process  unit;  or 

(c)  Removes  an  entire  existing  process  unit 
and  installs  a  different  process  unit  in  its 
place. 

22.  (i)  In  general,  process  unit  means  any 
collection  of  structures  and/or  equipment 
that  processes,  assembles,  applies,  blends,  or 
otherwise  uses  material  inputs  to  produce  or 
store  a  completed  product.  A  single 
stationary  source  may  contain  more  than  one 
process  unit. 

(ii)  The  following  list  identifies  the  process 
units  at  specific  kinds  of  stationar\'  sources. 

(a)  For  a  steam  electric  generating  facility, 
the  process  unit  would  consist  of  those 
portions  of  the  plant  which  contribute 
directly  to  the  production  of  electricity.  For 
example,  at  a  pulverized  coal-fired  facility, 
the  process  unit  would  generally  be  the 
combination  of  those  systems  from  the  coal 
receiving  equipment  through  the  emission 
stack,  including  the  coal  handling 
equipment,  pulverizers  or  coal  crushers, 
feedwater  heaters,  boilers,  burners,  turbine- 
generator  set,  air  preheaters.  and  operating 
control  systems.  Each  separate  generating 
unit  would  be  considered  a  separate  process 
unit.  Components  shared  between  two  or 
more  process  units  would  be  proportionately 
allocated  based  on  capacity. 

(b)  For  a  petroleum  refinery,  there  are 
several  categories  of  process  units:  those  that 
separate  and  distill  petroleum  feedstocks: 
those  that  change  molecular  structures; 
petroleum  treating  processes;  auxiliary 
facilities,  such  as  boilers  and  hydrogen 
production:  and  those  that  load,  unload, 
blend  or  store  products. 

(c)  For  a  cement  plant,  the  process  unit 
would  generallr  consist  of  the  kiln  and 
equipment  that  supports  it,  including  all 
components  that  process  or  store  raw 
materials,  preheaters.  and  components  that 
process  or  store  products  from  the  kilns,  and 
associated  emission  stacks. 

(d)  For  a  pulp  and  paper  mill,  there  are 
several  types  of  process  units.  One  is  the 
system  that  processes  wood  products, 
another  is  the  digester  and  its  associated  heat 
exchanger,  blow  tank,  pulp  filter, 
accumulator,  oxidation  tower,  and 
evaporators.  A  third  is  the  chemical  recovery 
system,  which  includes  the  recovery  furnace, 
lime  kiln,  storage  vessels,  and  associated 
oxidation  processes  feeding  regenerated 
chemicals  to  the  digester. 

(e)  For  an  incinerator,  the  process  unit 
would  consist  of  components  from  the  feed 
pit  or  refuse  pit  to  the  stack,  including 
conveyors,  combustion  devices,  heat 
exchangers  and  steam  generators,  quench 
tanks,  and  fans. 

23.  Functionally  equivalent  component 
means  a  component  that  serves  the  same 
purpiose  as  the  replaced  component. 

24.  Fixed  capital  cost  means  the  capital 
needed  to  provide  all  the  depreciable 
components.  "Depreciable  components" 
refers  to  all  components  of  fixed  capital  cost 
and  is  calculated  by  subtracting  land  and 
working  capital  from  the  total  capital 
investment,  as  defined  in  paragraph  A. 25  of 
this  section. 

25.  Total  capital  investment  means  the 
sum  of  the  following:  all  costs  required  to 


purchase  needed  process  equipment 
(purchased  equipment  costs);  the  costs  of 
labor  and  materials  for  installing  that 
equipment  (direct  installation  costs):  the 
costs  of  site  preparation  and  buildings:  other 
costs  such  as  engineering,  construction  and 
field  expenses,  fees  to  contractors,  startup 
and  performance  tests,  and  contingencies 
(indirect  installation  costs):  land  for  the 
process  equipment:  and  working  capital  for 
the  process  equipment. 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

.\uthorifv:  42  r  S  r  74Q1.  etseq. 

Subpart  A — [Amended] 

2.  Section  52.21  is  amended: 

a.  By  revising  paragraph  (b)(2)(iii)(a). 

b.  By  adding  paragraphs  (b)(55) 
through  (59), 

The  revision  and  additions  are  revised 
to  read  as  follows: 

§52,2'!      Preventic- o*  signiticani 
deterioration  oi  ai'  ouaiity. 

(b)*  *   * 

(2)  *   *    * 

(iii)  *   *   * 

(a)  Routine  maintenance,  repair  and 
replacement,  which  shall  include  but 
not  be  limited  to  the  activities  set  out  in 
paragraphs  (b)(2)(iii)(a)(I)  and  (2)  of  this 
section.  Without  regard  to  other 
considerations,  the  activities  specified 
in  paragraphs  (b)(2)(iii)(a)(7)  and  [2) 
shall  constitute  routine  maintenance, 
repair  and  replacement: 

(7)  Activities  performed  at  a 
stationary  source  in  order  to  maintain, 
facilitate,  restore  or  improve  the 
efficiency,  rehabiUty,  availability  or 
safety  of  that  stationary  source,  whose 
total  cost,  when  added  together  with  the 
total  costs  of  all  previous  activities 
performed  at  the  same  stationary  source 
in  the  same  year  in  order  to  maintain, 
facilitate,  restore  or  improve  the 
efficiency,  reliability,  availability  or 
safety  of  that  stationary  source,  does  not 
exceed  that  stationary  source's  annual 
maintenance,  repair  and  replacement 
allowance.  "Annual  maintenance,  repair 
and  replacement  allowance  "  is  defined 
in  paragraph  (b)(55)  of  this  section. 
Rules  for  calculation  and  summation  of 
costs  are  provided  in  paragraph 
(b)(55)(i)  of  this  section.  A  stationary 
source  may  elect  to  calculate  an  annual 
maintenance,  repair  and  replacement 
allowance  for  either  all  or  npne,  but  not 
some,  of  the  maintenance,  repair,  and 
replacement  activities  performed  at  the 
stationary  source. 

(2)  The  replacement  of  components  of 
a  process  unit  with  identical  or 
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functioiidUy  equivalent  components, 
provided  that: 

(i)  The  fixed  capital  cost  of  the 
components  does  not  exceed  |xl' 
percent  of  the  fixed  capital  cost  that 
would  be  required  to  construct  an 
entirely  new  process  unit;  and 

(//')  The  replacement  does  not  change 
the  basic  design  parameters  of  the 
process  unit.  The  basic  design 
parameters  for  electric  utility  steam 
generating  units  are  maximum  heat 
input  and  fuel  consumption 
specifications.  For  non-utilities,  basic 
design  parameters  are  the  maximum 
fuel  or  material  input  specifications  to 
the  process  unit.  An  improvement  in 
efficiency  does  not  change  a  process 
unit's  basic  design  parameters. 
"Functionally  equivalent  components" 
and  "fixed  capital  cost"  are  defined  in 
paragraphs  (b)(57)  and  (b)(58)  of  this 
soction. 

*         •         •         • 

(55)  Annual  maintenance,  repair  and 
replacement  allowance  means  a  dollar 
amount  calculated  according  to  the 
following  equation:  (Industry  sector 
percentage)  x  (replacement  cost  of  the 
stationary  source)  where  "industry 
sector  percentage"  is  drawn  from  Table 
1  of  this  section. 

Table  1  of  §52.21  (b)(55).— 
Industry  Sector  Percentages 


Industry  sector 


Electric  Services 
Petroleum  Refining 
Chemical  Processes 
Natural  Gas  Transport 
Pulp  and  Paper  Mills 
Paper  Mills 

Automobile  Manufacturing 
Phamr^aceuticals 
Oltier 


Irxlustry  sector 
percentage 


(i)  A  stationary  source's  annual 
maintenance  costs  shall  be  calculated 
and  summed  according  to  the  following 
rules: 

(a)  The  owner  or  operator  may  choose 
to  sum  costs  over  either  a  calendar  year 
or  initially  specified  fiscal  year.  The 
initially  specified  fiscal  year  must 
remain  in  use  unless  other  accounting 
procedures  at  the  stationary  source 
subsequently  change  to  a  different  fiscal 
year. 

(b)  Costs  incurred  for  all  activities  not 
performed  at  the  stationary  source  in 
order  to  maintain,  facilitate,  restore  or 
improve  the  efficiency,  reliability, 
availability  or  safety  of  that  stationary 
source  that  are  not  excluded  under 
paragraph  (b)(55)(ii)  of  this  section,  or 


'  EPA  has  not  determined  this  value. 


t:  nut  ueen  issued  a 

pi  i  iiction  permit,  shall  be  tracked 

chronologically  and  summed  at  the  end 
of  the  year. 

(1)  At  the  end  of  the  year,  these  costs 
shall  be  listed  and  summed  in  order 
from  least  cost  to  highest  cost. 

(2)  All  activities  prior  to  the  point  on 
the  cost-ordered  list  at  which  the  sum 
of  activity  costs  exceeds  the  annual 
maintenance,  repair  and  replacement 
allowance  shall  automatically  qualify  as 
routine  maintenance,  repair,  or 
replacement. 

(c)  Costs  associated  with  maintaining 
or  installing  pollution  control 
equipment  shall  not  be  included  in  the 
calculation  and  summation  of  costs  for 
routine  maintenance,  repair,  and 
replacement.  Costs  shall  remain 
included  if  they  are  associated  with 
maintaiiiing  or  installing  equipment  that 
serves  a  dual  function  as  both  process 
and  control  equipment. 

id]  The  owner  or  operator  shall 
provide  an  annual  report  to  the 
reviewing  authority  containing 
complete  information  on  all 
maintenance,  repair  and  replacement 
costs  and  process  unit  replacement  cost 
estimates  at  the  stationary  source.  The 
report  shall  be  provided  within  60  days 
after  the  end  of  the  year  over  which 
activity  costs  have  been  summed. 

(ii)  An  activity  otherwise  eligible  for 
inclusion  in  the  annual  maintenance, 
repair  and  replacement  allowance  shall 
not  be  eligible  to  be  included  in  the 
allowance  if  it: 

(a)  Results  in  an  increase  in  the 
maximum  achievable  hourly  emissions 
rate  of  the  stationary  source  of  a 
regulated  NSR  pollutant,  or  results  in 
emissions  of  a  regulated  NSR  pollutant 
not  previously  emitted; 

(o)  Constitutes  construction  of  a  new 
process  unit;  or 

(c)  Removes  an  entire  existing  process 
unit  and  installs  a  different  process  unit 
in  its  place. 

(56)  (i)  In  general,  process  unit  means 
any  collection  of  structures  and/or 
equipment  that  processes,  assembles, 
applies,  blends,  or  otherwise  uses 
material  inputs  to  produce  or  store  a 
completed  product.  A  single  stationary 
source  may  contain  more  than  one 
process  unit. 

(ii)  The  following  list  identifies  the 
process  units  at  specific  kinds  of 
stationary  sources. 

(a)  For  a  steam  electric  generating 
facility,  the  process  unit  would  consist 
of  those  portions  of  the  plant  which 
contribute  directly  to  the  production  of 
electricity.  For  example,  at  a  pulvonrprl 
coal-fired  facility,  the  process  unit 
would  generally  be  the  combination  of 
those  systems  from  the  coal  receiving 


equipment  through  the  emission  stack, 
including  the  coal  handling  equipment, 
pulverizers  or  coal  crushers,  feedwater 
heaters,  boiler,  burners,  turbine- 
generator  set,  air  preheaters,  and 
operating  control  systems.  Each  separate 
generating  unit  would  be  considered  a 
separate  process  unit.  Components 
shared  between  two  or  more  process 
units  would  be  proportionately 
allocated  based  on  capacity. 

(b)  For  a  petroleum  refinery,  there  are 
several  categories  of  process  units:  those 
that  separate  and  distill  petroleum 
feedstocks;  those  that  change  molecular 
structures;  petroleum  treating  processes; 
auxiliary  facilities,  such  as  boilers  and 
hydrogen  priuiiu  turn;  and  those  that 
load,  unload   hlciid  or  ston'  prndiuts. 

(c)  For  ,i  (  fiiifiit  plant,  the  proc  hss 
unit  WMuUi  i't'iH'r.ill\  (  imsist  nf  thr  kihi 
and  r<|ui[)iiH'nt  that  supports  it 
inclniiiuL:  .ill  components  that  pni<  fss 
i!(  -'    r.   r,i\\  materials.  prchiMltT-   .i[id 

.     !i:["iiiii!''  that  pro(  CSS  nr  stuf- 
products  from  the  k.ilns.  and  associated 
emission  ■^tni  ks 

(d)  For  i  1  iilii  and  paper  mill,  there 
are  several  types  of  process  units.  One 
is  the  system  that  processes  wood 
products,  another  is  the  digester  and  its 
associated  heat  exchanger,  blow  tank, 
pulp  filter,  accumulator,  oxidati  >ii 
tower,  and  evaporators.  A  third  is  the 
chemical  recovery  system,  which 
includes  the  recovery  furnace,  lime  kiln, 
storage  vessels,  and  associated  oxidation 
processes  feeding  regenerated  chemicals 
to  the  digester. 

(e)  For  an  incineratui.  the  proceab  unit 
would  consist  of  components  from  the 
feed  pit  or  refuse  pit  to  the  stack, 
including  conveyors,  combustion 
devices,  heat  exchangers  and  steam 
generators,  quench  tanks,  and  fans 

(57)  Functionalh  P(/u;i  nirnt 
component  means  a  component  that 
serves  the  same  purpose  as  the  replaced 
component. 

(58)  Fixed  capital  cost  means  the 
capital  needed  to  provide  all  the 
depreciable  components.  "Depreciable 
components  ■  refers  to  all  components  of 
fixed  capital  cost  and  is  calculated  by 
subtracting  land  and  working  capital 
from  the  total  capital  investment,  as 
defined  i.i  paragraph  (b)(59)  of  this 
section. 

(59)  Total  capital  investment  means 
the  sum  of  the  following:  all  costs 
required  to  purchase  needed  process 
equipment  (purchased  equipment 
costs);  the  costs  of  labor  and  materials 
for  installing  that  equipment  (dinn  t 
installation  costs);  the  costs  of  site 
preparation  and  buildings;  other  costs 
such  as  engineering,  construction  and 
field  expenses,  fees  to  contractors, 
startup  and  performance  tests,  and 
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contingencies  (indirect  installation 
costs);  land  for  the  process  equipment; 
and  working  capital  for  the  process 
equipment. 

*         *   ■     *         *         ♦ 

3.  Section  52.24  is  amended: 

a.  By  revising  paragraph  (f)(5)(iii)(a). 

b.  By  adding  paragraphs  (f)(25) 
through  (29). 

The  revision  and  additions  read  as 
follows: 

§  52  24     statutory  restriction  on  new 
sources. 

***** 

(f)*    *    * 

(5)*    *   * 

(iii)  *  •  *   * 

(a)  Routine  iiidintenance.  repair  and 
replacement,  which  shall  include  but 
not  be  limited  to  the  activities  set  out  in 
paragraphs  (f|(5)(iii)(a)(i)  and  (2)  of  this 
section.  Without  regard  to  other 
considerations,  the  activities  specified 
in  paragraphs  (f)(5)(iii)(a)(l)  and  (2) 
shall  constitute  routine  maintenance, 
repair  and  replacement: 

(1)  Activities  performed  at  a 
stationary  source  in  order  to  maintain. 
facilitate,  restore  or  improve  the 
efficiency,  reliability,  availability  or 
safety  of  that  stationary  source,  whose 
total  cost,  when  added  together  with  the 

.  total  costs  of  all  previous  activities 
performed  at  the  same  stationary  source 
in  the  same  year  in  order  to  maintain, 
facilitate,  restore  or  improve  the 
efficiency,  reliability,  availability  or 
safety  of  that  stationary  source,  does  not 
exceed  that  stationary  source's  annual 
maintenance,  repair  and  replacement 
allowance.  "Annual  maintenance,  repair 
and  replacement  allowance  '  is  defined 
in  paragraph  (f)(25)  of  this  section. 
Rules  for  calculation  and  summation  of 
costs  are  provided  in  paragraph  (f)(25)(i) 
of  this  section.  A  stationary  source  may 
elect  to  calculate  an  annual 
maintenance,  repair  and  replacement 
allowance  for  either  all  or  none,  but  not 
some,  of  the  maintenance,  repair,  and 
replacement  activities  performed  at  the 
stationary  source. 

(2)  The  replacement  of  components  of 
a  process  unit  with  identical  or 
functionally  equivalent  components, 
provided  that: 

(/)  The  fixed  capital  cost  of  the 
components  does  not  exceed  |x] ' 
percent  of  the  fixed  capital  cost  that 
would  be  required  to  construct  an 
entirely  new  process  unit;  and 

Hi)  The  replacement  does  not  change 
the  basic  design  parameters  of  the 
process  unit.  The  basic  design 
parameters  for  electric  utility  steam 
generating  units  are  maximum  heat 


input  and  fuel  consumption 
specifications.  For  non-utilities,  basic 
design  parameters  are  the  maximum 
fuel  or  material  input  specifications  to 
the  process  unit.  An  improvement  in 
efficiency  does  not  change  a  process 
unit's  basic  design  parameters. 
"Functionally  equivalent  components" 
and  "fixed  capital  cost  "  are  defined  in 
paragraphs  (0(27)  and  (f)(28)  of  this 
section,  respectively. 
***** 

(25)  Annual  maintenance,  repair  and 
replacement  allowance  means  a  dollar 
amount  calculated  according  to  the 
following  equation:  (Industry  sector 
percentage)  x  (replacement  cost  of  the 
vtationarv  source)  where  "industry 
sector  percentage"  is  drawn  from  Table 
1  of  this  section. 

Table  i  of  §52,24(^(25),— 
Industry  Sector  Percentages 


Industry  sector 


Electric  Services 
Petroleum  Refining 
Chemicai  Processes 
Natural  Gas  Transport 
Pulp  and  Paper  Mills 
Paper  Mills 

Automobile  Manufacturing 
Pharmaceuticals 
Other 


Industry  sector 
percentage 


'  EPA  has  not  determined  this  value. 


(i)  A  stationary  source's  annual 
maintenance  costs  shall  be  calculated 
and  summed  according  to  the  following 
rules: 

(a)  The  owrner  or  operator  may  choose 
to  sum  costs  over  either  a  calendar  year 
or  initially  specified  fiscal  year.  The 
initially  specified  fiscal  year  must 
remain  in  use  unless  other  accounting 
procedures  at  the  stationary'  source 
subsequently  change  to  a  different  fiscal 
year. 

(b)  Costs  incurred  for  all  activities  not 
performed  at  the  stationary'  source  in 
order  to  maintain,  facilitate,  restore  or 
improve  the  efficiency,  reliability, 
availability  or  safety  of  that  stationary- 
source  that  are  not  excluded  under 
paragraph  (f)(25)(ii)  of  this  section,  or 
thathave  not  been  issued  a 
preconstruction  permit,  shall  be  tracked 
chronologically  and  summed  at  the  end 
of  the  year. 

(1)  At  the  end  of  the  year,  these  costs 
shall  be  listed  and  summed  in  order 
from  least  cost  to  highest  cost. 

(2)  All  activities  prior  to  the  point  on 
the  cost-ordered  list  at  which  the  sum 
of  activity  costs  exceeds  the  annual 
maintenance,  repair  and  replacement 
allowance  shall  automatically  qualif\'  as 
routine  maintenance,  repair,  or 
replacement. 


(c)  Costs  associated  with  maintaining 
or  installing  pollution  control 
equipment  shall  not  be  included  in  the 
calculation  and  summation  of  costs  for 
routine  maintenance,  repair,  and 
replacement.  Costs  shall  remain 
included  if  they  are  associated  with 
maintaining  or  installing  equipment  that 
serves  a  dual  function  as  both  process 
and  control  equipment. 

(d)  The  owrner  or  operator  shall 
provide  an  annual  report  to  the 
reviewing  authority  containing 
complete  information  on  all 
maintenance,  repair  and  replacement 
costs  and  process  unit  replacement  cost 
estimates  at  the  stationary  source.  The 
report  shall  be  provided  within  60  days 
after  the  end  of  the  year  over  which 
activity  costs  have  been  summed. 

(ii)  An  activity  otherwise  eligible  for 
inclusion  in  the  annual  maintenance, 
repair  and  replacement  allowance  shall 
not  be  eligible  to  be  included  in  the 
allowance  if  it: 

(a)  Results  in  an  increase  in  the 
maximum  achievable  hourly  emissions 
rate  of  the  stationary  source  of  a 
regulated  NSR  pollutant,  or  results  in 
emissions  of  a  regulated  NSR  pollutant 
not  previously  emitted; 

(fa)  Constitutes  construction  of  a  new 
process  unit;  or 

(c)  Removes  an  entire  existing  process 
unit  and  installs  a  different  process  unit 
in  its  place. 

(26)  (i)  In  general,  process  unit  means 
any  collection  of  structures  and/or 
equipment  that  processes,  assembles, 
applies,  blends,  or  otherwise  uses 
material  inputs  to  produce  or  store  a 
completed  product.  A  single  stationary 
source  may  contain  more  than  one 
process  unit. 

(ii)  The  following  list  identifies  the 
process  units  at  specific  kinds  of 
stationary  sources. 

(a)  For  a  steam  electric  generating 
facility,  the  process  unit  would  consist 
of  those  portions  of  the  plant  which 
contribute  directly  to  the  production  of 
electricity.  For  example,  at  a  pulverized 
coal-fired  facility,  the  process  unit 
would  generally  be  the  combination  of 
those  systems  from  the  coal  receiving 
equipment  through  the  emission  stack, 
including  the  coal  handling  equipment, 
pulverizers  or  coal  crushers,  feedwater 
heaters,  boiler,  burners,  turbine- 
generator  set,  air  preheaters,  and 
operating  control  systems.  Each  separate 
generating  unit  would  be  considered  a 
separate  process  unit.  Components 
shared  between  two  or  more  process 
units  would  be  proportionately 
allocated  based  on  capacity. 

(b)  For  a  petroleum  refinery,  there  are 
several  categories  of  process  units:  those 
that  separate  and  distill  petroleum 
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structures;  petroleum  treating  priM:esses; 
auxiliary  facilities,  such  as  boilers  and 
hydrogen  production;  and  those  that 
load,  unload,  blend  or  store  products. 

[c]  For  a  cement  plant,  the  process 
unit  would  generally  consist  of  the  kiln 
and  equipment  that  supports  it. 
including  all  components  that  process 
or  store  raw  materials,  preheaters.  and 
components  that  pr(M:ess  or  store 
products  from  the  kilns,  and  associated 
emission  stac:ks. 

((I)  For  a  pulp  and  paper  mill,  there 
are  several  types  of  process  units  One 
is  the  system  that  pr(K:esses  wood 
products,  another  is  the  digester  and  its 
asso<;iated  heat  exchanger,  blow  tank, 
pulp  rdter.  accumulator,  oxidation 
tower,  and  evaporators.  A  third  is  the 
chemical  recovery  system,  which 


includes  tilt  ■.:■.■.  .•.  uine  KUii. 

storage  vesx  ■.  .  i  i — .  .iit-d  oxidation 
processes  feeding  regenerated  chemicals 
to  the  digester. 

(e)  For  an  incinerator,  the  process  unit 
would  consist  of  components  from  the 
feed  pit  or  refuse  pit  to  the  stack, 
including  conveyors,  combustion 
devices,  heat  exchangers  and  steam 
generators,  quench  tanks,  and  fans. 

(27)  Functionally  equivalent 
component  means  a  component  that 
serves  the  same  purpose  as  the  replaced 
component. 

(28)  Fixed  capital  cost  means  the 
capital  needed  to  provide  all  the 
depreciable  conjponents.  "Depreciable 
components"  refers  to  all  components  of 
fixed  capital  cost  and  is  calculated  by 
subtracting  land  and  working  capital 
fnim  the  total  capital  investment,  as 


aeiined  in  paragraph  (f)(29)  of  this 
section. 

(29)  Total  capital  investment  means 
the  sum  of  the  following:  all  costs 
required  to  purchase  needed  process 
equipment  (purchased  equipment 
costs);  the  costs  of  labor  and  materials 
for  installing  that  equipment  (direct 
installation  costs);  the  costs  of  site 
preparation  and  buildings;  other  costs 
such  as  engineering,  construction  and 
field  expenses,  fees  to  contractors, 
startup  and  performance  tests,  and 
contingencies  (indirect  installation 
costs);  land  for  the  process  equipment; 
and  working  capital  for  the  process 
equipment. 
***** 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  91  and  93 

[Docket  No  FAA-2002-14149;  Notice  No 

MIN  .".'t>    AH92 

Special  Flight  Rules  in  the  Vicinity  ot 
Los  Angeles  International  Airport 

acency:  Federal  Aviation 

limnistration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  In  this  action  the  FAA 
proposes  to  revise  and  codify  Special 
Federal  Aviation  Regulation  (SFAR)  No. 
51-1.  Special  Flight  Rules  in  the 
Vicinity  of  the  Los  Angeles  International 
Airport.  This  action  proposes  to  change 
the  northern  boundary  of  the  Los 
Angeles  Special  Flight  Rules  Area 
(SFRA).  established  by  SFAR  No.  51-1. 
to  align  the  area  with  the  Los  Angeles 
Class  B  airspace  area  revisions  adopted 
in  1997.  Also,  this  action  would  revise 
the  description  of  the  SFRA  airspace  to 
make  the  requirement  to  operate  at  fixed 
altitudes  clearer.  The  FAA  is  proposing 
this  action  to  reduce  the  potential  for 
climb/descent  conflicts,  to  ensure 
compatibility  with  current  traffic  flows, 
and  to  increase  overall  system  efficiency 
and  safety. 

DATES:  Send  your  comments  to  reach  us 
1)11  or  before  February  14.  2003. 
ADDRESSES:  Address  your  comments  to 
tiit^  Docket  Management  System.  U.S. 
Department  of  Transportation.  Room 
Plaza  401,  400  Seventh  Street.  SW.. 
Washington.  DC  20590-0001.  You  must 
identify  the  docket  number  at  the 
beginning  of  your  comments,  and  you 
should  submit  two  copies  of  your 
comments.  If  you  wish  to  receive 
confirmation  that  FAA  received  your 
comments,  include  a  self-addressed, 
stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  at  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  about  this 
proposed  regulation  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  is  on  the 
plaza  level  of  the  Nassif  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  throuRh  the  Internet  at 
http://dms.dot. gov 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
MiElroy.  Airspace  and  Rules  Division. 
ATA-400.  Office  of  Air  Traffic  Airspace 
Management.  Federal  Aviation 


Administration.  800  Independence 
Avenue  SW  .  Washington.  DC  20591; 
telephone  (202) 267-8783 
SUPPLEMENTARY  INFORMATION: 

(..uiiinu'Ut.s  liu  lied 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  We  also  invite  comments  relating 
to  the  e<:onomic.  environmental,  energy, 
or  federalism  impacts  that  might  result 
from  adopting  the  proposals  in  this 
document.  The  most  helpful  comments 
refer  to  a  specific  portion  of  the 
proposal,  explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking. 
The  docket  is  available  for  public 
inspection  before  and  af^er  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
betwet'ii  9  dill  and  5  pro.  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  review  the  docket  using 
t}i.>  !nt"'rnet  at  the  Web  address  in  the 
ADDRESSES  section. 

belore  acting  on  this  proposal,  we 
will  consider  all  substantive  and 
material  comments  received  on.  or 
before,  the  closing  date  for  comments. 
We  will  consider  comments  filed  late,  to 
the  extent  practicable.  We  may  change 
this  proposal  in  light  of  the  comments 
we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  a  pre-addressed. 
stamped  postcard  on  which  the  docket 
number  appears.  We  will  stamp  the  date 
on  the  postcard  and  mail  it  to  you. 

Availability  of  Rulemaking  Documents 

Vuu  can  got  an  electronic  copy  using 
the  Internet  by: 

(1)  Searching  the  Department  of 
Transportation's  electronic  Docket 
Management  System  (DMS)  Web  page 
bttp://dms .  dot.gov/search ; 

(2)  Visiting  the  Office  of  Rulemaking's 
Web  page  at  http://www.faa.gov/avr/ 
armhome.htm;  or 

(3)  Accessing  the  Government 
Printing  Office's  Web  page  at  http:// 
www.access.gpo.gov/su  docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration.  Office  of  Rulemaking. 
ARM-1.  800  Independence  Avenue 
SW..  Washington.  DC:  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 


identify  the  docket  number,  notice 
number,  or  amendment  number  of  this 
rulemaking. 

Background 

The  FAA  issued  SFAR  No.  51-1  in 
February.  1988.  to  provide  Visual  Flight 
Rule  (VFR)  pilots  with  a  safe  and  direct 
north/south  route  through  the  Los 
Angeles  (LAX)  Terminal  Control  Area 
(TCA).  now  known  as  the  Los  Angeles 
Class  B  area  (53  FR  3812,  February  9, 
1988).  Specifically.  SFAR  No.  51-1 
allows  certain  aircraft  operating  under 
VFR  to  fly  through  the  Special  Flight 
Rules  Area  (SFRA)  without  contacting 
air  traffic  control  personnel  provided 
that  specific  conditions  are  met.  The 
conditions  include  equipment,  use  of 
lights,  maximum  indicated  airspeed  and 
operations  at  fixed  altitudes. 

In  1993.  the  FAA  reclassified  airspace 
terminology  and  replaced  the  term  TCA 
with  Class  B  Airspace  Area  (56  FR  242, 
December  17.  1991).  In  1997.  the  FAA 
modified  the  Los  Angeles  B  airspace 
area,  but  did  not  re-describe  the  SFAR 
No.  51-1  airspace  in  conjunction  with 
the  changes  (61  FR  66902.  December  19. 
1996) 

Uiscussion  ol  the  Proposal 

The  FAA  proposes  to  add  subpart  G 
to  part  93  of  title  14  of  the  Code  of 
Federal  Regulations  to  revise,  and 
codify,  the  airspace  designated  as  the 
Los  Angeles  (LAX>  SFRA  and  the 
special  flight  prm  >  .isips  for  that  area. 
Codifying  these  special  flight  rules  in 
subpart  G  of  part  93  of  title  14  of  the 
Code  of  Federal  Regulations  requires  an 
amendment  to  remove  SFAR  No.  51-1. 
The  FAA  proposes  to  remove  SFAR  No. 
51-1  from  part  91  of  title  14  of  the  Code 
of  Federal  Regulations  to  accomplish 
that  end. 

Also,  the  FAA  proposes  to  change  the 
northern  boundary  of  the  LAX  SFRA  to 
align  it  with  the  1997  Class  B  revisions 
as  discussed  above.  Further,  the  FAA 
proposes  to  revise  the  language  in  the 
current  SFAR  No.  51-1  by  removing  the 
words  "inclusive  "  and  "between"  from 
the  airspace  description  in  section  1  of 
the  SFAR. 

Section  2  of  SFAR  No.  51-1  now 
requires  certain  aircraft  to  operate  at 
fixed  altitudes  in  the  LAX  SFRA.  The 
FAA's  2001  biennial  study  of  LAX  Class 
B  operations  concluded  that  the 
regulatory  description  of  the  special 
flight  rules  area  could  be  misunderstood 
by  pilots  to  imply  that  they  could  climb 
or  descend  while  in  the  area  because  it 
uses  the  words  "inclusive"  and 
"between"  when  describing  the 
boundaries  of  the  LAX  SFRA.  That  was 
not  the  intent  of  the  SFAR.  This 
proposal  would  remove  "inclusive"  and 
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"between"  from  the  airspace  description 
to  make  the  requirement  to  operate  at 
fixed  altitudes  clearer. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)l  requires  that  the 
FAA  rnn.sider  the  impact  of  paperwork 
aT>d  other  inforinatirin  (  ullec  tion 
burdens  imposed  on  the  public.  The 
FAA  has  determined  that  there  are  no 
current  new  information  collection 
re(}uirement.s  associated  with  this 
proposed  rule 

International  Compatibility 

In  keeping  with  US  obligations 
under  the  (Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
.Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable  The  FAA 
has  determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  proposed 
regulations 

Executive  Order  12866  and  DOT 
Regulatorv  Policies  and  Procedures 

Executive  Order  12866.  Regulatorv 
Planning  and  Review,  directs  the  F.\A 
to  assess  both  the  costs  and  benefits  of 
a  regulatorv  change  We  are  not  allowed 
to  propose  or  adopt  a  regulation  unless 
we  make  a  reasoned  determination  that 
the  benefits  of  the  intended  regulation 
justif\'  the  costs  Our  assessment  of  this 
rulemaking  indicates  that  its  economic 
impact  IS  minimal   Because  the  costs 
and  benefits  of  this  action  do  not  make 
it  a  "significant  regulatorv  action"  as 
defined  in  the  Order,  we  have  not 
prepared  a  "regulatory  evaluation," 
which  is  the  written  cnst.'benefit 
analvsis  ordinarily  required  for  all 
rulemaking  under  the  DOT  Regulatory 
Policies  and  Procedures.  We  do  not 
need  to  do  a  full  evaluation  where  the 
economic  impact  of  a  rule  is  minimal 

Economic  Evaluation 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses  First.  Executive 
Order  12856.  Regulatory  Planning  and 
Review,  directs  that  each  Federal  agency 
propose  or  adopt  a  regulation  only  upon 
a  reasoned  determination  that  the 
benefits  of  the  intended  regulation 
justify  Its  c;osts.  Second,  the  Regulatory- 
Flexibility  Act  of  1980  requires  agencies 
to  analyze  the  economic  impact  of 
regulatory  changes  on  small  entities 
Third,  the  Trade  Agreements  Act  (19 
r  S.C   2531-2533)  prohibits  agencies 
from  setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States,  hi 


developing  U.S.  standards,  this  Trade 

Act  also  requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  use  them  as  the  basis  of 
r  S  standards  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-41  requires  agencies  to  prepare 
a  written  assessment  of  the  costs, 
benefits,  and  other  effects  of  proposed 
or  final  rules  that  include  a  Federal 
mandate  Hkelv  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  nr  by 
private  sector,  of  SI  00  million  or  more 
annually  (adjusted  for  infiation). 

For  regulations  with  an  expected 
minima!  impact,  the  above-specified 
analyses  are  not  required.  The 
Department  of  Transportation  Order 
DOT  2100  5  prescribes  policies  and 
procedures  for  simplification,  analysis, 
and  review  of  regulations.  If  it  is 
determined  that  the  expected  impact  is 
so  minimal  that  the  regulation  does  not 
warrant  a  full  evaluation,  a  statement  to 
that  effect  and  the  basis  for  it  is 
included  in  proposed  regulation 

This  NPRM  would  codify  current 
flight  restrictions  for  aircraft  operating 
under  \"FR  m  the  vicinity  of  Los 
.■\ngeles  International  Airport 
California,  This  action  also  proposes  to 
revise  the  boundary  of  the  LAX  SFRA  to 
align  with  Los  Angeles  Class  B  airspace 
area  revisions  adopted  in  199",  and 
revise  the  description  of  airspace  area  to 
clarify  the  fixed  altitudes  for  aircraft 
operating  in  the  SFR.^  and  reduce  the 
potential  climbdescent  ((influts 

The  F.A.^  has  determined  that  the 
proposed  rule  would  result  in  no 
incremental  costs  to  persons  operating 
under  VFR  m  the  LAX  Class  B  airspace 
area  This  assessment  is  based  on  the 
fact  that  this  NPRM  revises  and  codifies 
existing  special  flight  rules.  These  rules 
are  already  applicable  to  flight 
operations  in  the  LAX  .\rea  The 
proposed  rule  would  align  the  LAX 
SFRA  boundaries  with  the  LAX  Class  B 
airspace  area  and  would  insure  that 
climb,' descent  conflicts  are  eliminated 
in  the  SFRA,  Therefore,  the  FAA  has 
determined  that  this  proposed  rule 
would  be  cost-beneficial. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 

{K¥\)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation     To  achieve  that  principle, 
the  .\ct  requires  agencies  to  solicit  and 


consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act. 

If  an  agency  determines  that  a 
proposed  or  final  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
section  605(b)  of  the  1980  act  provides 
that  the  head  of  the  agency  may  so 
certify  and  a  regulatory  flexibility 
analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

In  view  of  the  no  cost  impact  of  the 
rule,  the  FAA  has  determined  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Consequently,  the  FAA  certifies  that  the 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  The  FAA 
solicits  comments  concerning  this 
finding 

International  Trade  Impact  .\nalyfci» 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  uiuiecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards 

In  accordance  with  the  above  statute, 
the  FAA  has  assessed  the  potential 
effect  of  this  proposed  rule  and  has 
determined  that  it  would  have  only  a 
domestic  impact  and  therefore  create  no 
obstacles  to  the  foreign  commerce  of  the 
United  States 

Unfunded  Mandates  Retorm  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Public  Law 
104-4  on  March  22,  1995,  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments 
Title  11  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
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mandate  in  a  propuM  .:  i  l.ii  u  agency 
rule  that  may  result  in  a  $100  million  or 
more  expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
action." 

This  proposed  rule  does  not  contain 
such  a  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Act  do  not 

Hpplv 

hxecutuc  !)r<ier  IJIJ-I,  l-L-dti  dli.sin 

The  1  AA  iids  analyzed  this  NPRM 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
have  determined  that  this  action  will 
not  have  a  substantial  direct  effect  on 
the  States,  or  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
have  determined  that  this  final  rule  do» 
not  havp  foHpralism  implications. 

r  ru  ininiiHMilal    Xii.iUmn 

FAA  Order  1050.1  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1,  thi*; 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Fnfri;v   !riifi.)i  t 

v.        i  ssed  the  energy  impact 

of  I  ;      ■.!^'  111  K cord  with  the  Energy 
Policy  and  (ionservation  Act  (EPGA), 
Public  Law  94-163,  as  amended  (42 
U.S.C.  6362),  and  FAA  Order  1053.1 
We  have  determined  that  this  NPRM  is 
not  a  major  regulatory  action  under  the 
provisions  of  the  EPC-A. 

I  isl  ut  Su)i|<-i  ts 

/     !  H  Part  91 

\'  hanistan.  Agriculture,  Air  traffic 
Loiuroi,  Aircraft,  Airmen,  Airports, 
Aviation  safety,  ('.anada,  ('uba.  Ethiopia, 
Freight,  Mexico,  Noise  control.  Political 
candidates.  Reporting  and 
recordkeeping  requirements, 
Yugoslavia. 

14  CFRPart93 

Air  traffic  contn)!.  Airspace,  Alaska. 
Navigation  (air).  Puerto  Rico. 


Ihf  l'rijpos«'(i  AiiH'tHiiiHMil 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  parts  91  and  93  of 
title  14  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  91    -GENERAL  OPERATING  AND 
FLIGHT  RULES 

;  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1155.  40103, 
40113. 40120.44101.44111.44701. 44709. 
44711.  44712.  44715.  44716.  44717,  44722. 
46306.  46315.  46316.  46504.  46506-46507. 
47122.  47508.  47528-47531.  articles  12  and 
29  of  the  Convention  on  International  Civil 
Aviation  (61  stal    1180) 

S()«'<  lai  hc(i«M.il    \\i.ttiiiii  Ki'i;ul.ilimi 
No.  51-1 

2.  Remove  SFAR  No.  51-1 

PART  93— SPECIAL  AIR  TRAFFIC 
RULES  AND  AIRPORT  TRAFFIC 

PATTERNS 

3.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  49  U  S  C   106(g).  40103.  40106. 
40109.  40113.  44502,  44514,  44701,  44719, 
46.301 

4.  Add  subpart  G  to  part  93  to  read  as 
follows: 

Subpart  G     Special  Flight  Rules  in  the 
Vicmify  of  Los  Anqeles  International 
AirpK)rl 

93.91  Applicability. 

93.93  Description  of  area. 

93.95  General  operating  pro<:edures. 

Q:1  07  npprnfinn«:  in  the  SFRA. 

§  93   y  "        ApplrcdDlJity 

This  subpart  prescribes  special  air 
traffic  rules  for  aircraft  conducting  VFR 
operations  in  the  vicinity  of  Los  Angeles 
International  Airport,  California. 

§93.93     D«'s,;  ript.if    i(  ,ifpa 

riie  Li)N  .Alliens  .->|)i-(  Id!  Flight  Rules 
Area  is  designated  as  that  part  of  An;a 
A  of  the  Los  Angeles  Class  B  airspace 
area  at  3,500  feet  above  mean  sea  level 
(MSL)  and  at  4,500  feet  MSL,  beginning 
at  Ballona  Creek/Pacific  Ocean  (lat 
33°57'42'  N,  long.  1 18°27'23'  W),  then 
eastbound  along  Manchester  Blvd.  to 
the  intersection  of  Manchester/405 
Freeway  (lat.  33°57'42'  N, 
long.n8°22'10"  W),  then  southbound 
along  the  405  Freeway  to  the 


inter -t(  •!    ii  of  the  41)  .  >  I'-'way/ 
Imperial  Highway  (lat.  33"55'51''  N,  long 
118°  22'nr/U"  thrn  w.-vthnund  along 
Imperial  Ii  :  .'iw  :.  •      1..   n  ttpsection  of 
Imperial  tiir,h\%  i\   I'dcific  Ocean  (lat. 
33''55'51    .\.  iuiig    118°26'05'' W).  then 
northbound  along  the  shoreline  to  the 
point  of  beginning. 

§  93  95     General  operating  procedure*. 

.;uu .->.-.  .jtUt;!'.\  i.-it:  autliiiiizcd  by  the 
Administrator,  no  person  may  operate 
an  aircraft  in  the  airspace  described  in 
§  93.93  unless  the  operation  is 
conducted  in  accordance  with  the 
following  procedures: 

(a)  The  flight  must  be  conducted 
under  VFR  and  only  when  operation 
may  be  conducted  in  compliance  with 
§  91.155(a)  of  this  chapter. 

(b)  The  aircraft  must  be  equipped  as 
specified  in  §  91.215(b)  of  this  chapter 
replying  on  code  1201  prior  to  entering 
and  while  operating  in  this  area. 

(c)  The  pilot  shall  have  a  current  Los 
Angeles  Terminal  Area  Chart  in  the 
aircraft. 

(d)  The  pilot  shall  operate  on  the 
Santa  Monica  very  high  frequency 
omnidirectional  radio  range  (VOR)  132° 
radial. 

(e)  Operations  in  a  southeasterly 
direction  shall  be  in  level  flight  at  3,500 
feet  MSL. 

(f)  Operations  in  a  northwesterly 
direction  shall  be  in  level  flight  at  4,500 
feet  MSL. 

(g)  Indicated  airspeed  shall  not  exceed 
140  knots. 

(h)  Anti-collision  lights  and  aircraft 
position/navigation  lights  shall  be  on. 
Use  of  landing  lights  is  recommended. 

(i)  Turbojet  aircraft  are  prohibited 
from  VFR  operations  in  this  area. 

ti  91  c) '     Operations  m  the  SFRA 

Notwitlihtandjng  the  provisions  of 
§  91.131(a)  of  this  chapter,  an  air  traffic 
control  authorization  is  not  required  in 
the  Los  Angeles  Special  Flight  Rules 
Area  for  operations  in  compliance  with 
§  93.95.  All  other  provisions  of  §  91.131 
of  this  chapter  apply  to  operations  in 
the  Los  Angeles  Special  Flight  Rules 
Area. 

Issued  in  Washington.  DC.  on  December 
23.  2002. 

\  .in    \    [i     K  ,1  Ii  n.iwski, 

s  .  ,,.»,,,,...  .Ji  n>ctor.  Air  Traffic  Airspace 

Management. 

IFR  Dot:.  02-32939  Filed  12-30-02;  8:45  am] 
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Federal  Acquisition  Circular  20€  1    11; 
Introduction 

AufcNcit :.   Department  nf  Defense  (DoD). 
(.ieneral  Services  Administration  (GSA), 
and  National  Aeronautics  and  .Space 
Administration  (NASA). 


action:  nummary  presentation  ol  linai 
and  interim  rules. 

SUMMARY:  This  document  summarizes 
the  Federal  Acquisition  Regulation 
(FAR)  rules  agreed  to  by  the  Civilian 
Agency  Acquisition  Council  and  the 
Defense  Acquisition  Regulations 
Council  in  this  Federal  Acquisition 
Circular  (FAC)  2001-11.  A  companion 
document,  the  Small  Entity  Compliance 
Guide  (SECG),  follows  this  FAC.  The* 
FAC.  including  the  SECG.  is  available 
via  Ihe  Internet  at  http://www.amet.gov/ 
far. 


DATES;  i 
dates.  St  < 
follow. 


1 1  •!  t  i ve  dates  and  comment 
I  .iiate  documents  which 


FOR  FURTHER  INFORMATION  CONTACT:  The 

V  AH  .^Hcretdruit,  Kixmi  4u.jr),  G.S 
Building,  Washington.  DC  20405.  (202) 
501-4755.  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  the 
analyst  whose  name  appears  in  the  table 
below  in  relation  to  each  FAR  case  or 
subject  area.  Please  cite  FAC  2001-11 
and  specific  FAR  case  number(s). 
Interested  parties  may  also  visit  our 
Web  site  at  http://www.amet.gov/far. 


Hem 

Sut>|ect 

FAR  case 

Analyst 

1                                     

Special  Simplrfted  Procedures  For  Purchases  of  Commercial  Items  In 

Excess  ot  ttie  Simplified  Acquisition  Threshold 
Section  508  Micro-purctiase  Exception  Sunset  Provision  

2002-028 
2002-012 

Moss 

II 

Nelson. 

SUPPLbMkNIAHV  INFOHMATION. 

Summaries  for  each  FAR  rule  follow. 
I  1  ir  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  number  and  subje<:t  sc 
forth  in  the  documents  following  these 
item  summaries. 

FAC  2001-11  amends  the  FAR  as 
specified  below: 

llt'iu   I       Sj>ci  i,il  Silll|illlli'((   I'l  III  riliiM's 
111!   Puii  h.i-vc*.  1)1  (  (immcri  i,il  ilciiis  ut 
f  VI  CSS  ul  ihf  Sim|>litlr(i    \i  (jiilsllHin 
I  hicsh.ilil  a   \k  (  .ISC  .!l>n2   UJH! 

This  final  rule  amends  FAR  Subpart 
13.5  to  extend  the  expiration  date  of  the 
test  of  special  simplified  procedures  for 
purchases  of  commercial  items  greater 
than  the  simplified  acquisition 
threshold  but  not  exceeding  $5,000,000 
to  January  1.  2004.  This  change 
implements  Section  812  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2003  (Pub.  L.  107-314).  Section 
812  amended  Section  4202(e)  of  the 
Clinger-Cohen  Act  of  1996  (Divisions  D 
and  E  of  Public  Law  104-106;  110  Stat. 
fi54:  10U.S  C.  2104  note) 

llt-m  II       S*-!  tnin  'lOH  Mir  lu-l'un  h.isc 
Kx(  f'ptiun  Sunst'l  I'liuisinri  !h  \K  (  asr 

1  his  interim  rule  extends  the 
Electronic  and  Information  Technology 
(Section  508)  micro-purchase  exception 
to  October  1.  2004.  This  rule  is  of 
special  interest  to  contracting  officers 
and  other  individuals  designated  in 
accordance  with  FAR  1.603-3. 


Datfd   Dfi  ember  20.  2001 
lensmy  F.  Olson, 
Acting  Director.  Acquisition  Policy  Division. 

i   'llf!  ,li      \i   l|U  ISit  II  Ml    (    II  I    111. ir 

Federal  Acquisition  Circular  (FAC) 
2001-11  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  dire<:tive  material  contained 
in  FAC  2001-1 1  are  effective  January  1, 
2003. 

Dated:  December  20.  2002. 
Deidre  A.  Lee, 

Director.  Defense  Procurement  and 
Acquisition  Policy. 

Dated:  December  19.  2002. 

David  A.  Drabkin, 

Deputy  Associate  Administrator,  Office 
of  Acquisition  Policy.  General  Services 
Administration. 

Dated:  December  19,  2002. 

Tom  Luedtke, 
Assistant  Administrator  for 
Procurement.  National  Aeronautics  and 
Space  Administration. 

|FR  Doc.  02-32741  Filed  12-30-02;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  13 

[FAC  2001    1  1  FAR  Case  2002  -028, Iterr  Ij 

RIN  900O  AJ52 

Federal  Acquisition  Regulation: 
Special  Simplified  Procedures  tor 
Purchases  of  Commercial  Items  in 
Excess  of  the  Simplified  Acquisition 
Threshold 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  finil  rule 
amending  the  Fpri'Ti!  Acquisitiun 
Regulation  ( i  \  N    :     ;  1 1  ■  ( > lement  Section 
812  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  JUUJ 
(Pub.  L.  107-314).  Section  812  extends 
the  test  nf 'hi'  --pi'i  i^l  --iiiipiifif'd 
procedui'--.  tm  pun  Imm--    •!  i  mniniTcial 
items  greater  than  the  simplified 
acquisition  thn'vhiild   hut  not  pxcooriin^ 
$5,000,000,  uiiMi  l.iuu.iiA   I    .:i)0-4 
DATES:  Effective  Date:  January  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Th.' 
FAR  ^'-i  li't.ill.it    KiMiiii  4IM:.    (..s 
Building.  Washington.  DC  20405,  (202) 
501—4755.  for  infnrmatinn  pprtainingto 


status  or  piitihi  dtinn  schedules.  For 
clarification   if  (  ontent,  contact  Ms. 
Victorid  Ml  IS-   F'rocurement  Analyst,  at 
(202)  501-4764.  Please  cite  FAC  2001- 
n,  FAR  case  2002-028. 
SUPPLEMENTARY  INFORMATION: 

,\.  Background 

This  fmai  rule  amends  FAR  Subpart 
13.5  to  ini[)lement  Section  812  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2003  (Pub.  L.  107-314). 
Section  812  amends  Section  4202(e)  of 
the  Clinker-Cohen  Act  of  1996 
(Divisions  D  and  E  of  Pub.  L   104-106; 
110  Stat.  654;  10  U.S.C.  2304  note)  to 
extend  through  January-  1.  2004.  the 
expiration  of  the  test  of  special 
simplified  procedures  for  purchases  of 
commercial  items  greater  than  the 
simplified  acquisition  threshold,  but  not 
exceeding  S5. 000.000 

This  is  not  a  significant  regulatory' 
action  and.  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866.  Regulator>'  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C, 
804. 

B   Regulator>'  Flexibility  Act 

The  RcgulatoPk-  Flexibility  Act  does 
not  apply  to  this  rule.  This  final  rule 
does  not  constitute  a  significant  FAR 
revision  within  the  meaning  of  FAR 
1.501  and  Public:  Law  98-577,  and 
publication  for  public  comments  is  not 
required.  However,  the  Councils  will 
consider  comments  from  small  entities 
concerning  the  affected  FAR  Part  13  in 
accordance  with  5  U.S.C.  610.  Interested 
parties  must  submit  such  comments 
separately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAC  2001-11,  FAR  case  2002- 
028),  in  correspondence. 

C.  Paperwork  Reduction  .\c\ 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq 

List  of  Subjects  in  48  CFR  Part  13 

Government  procurement. 

Dated:  December  20,  2002. 
Jeremy  F.  Olson, 

Acting  Director.  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  part  13  as  set  forth 

below: 

PART  13— SIMPLIFIED  ACQUISITION 
PROCEDURES 

1 .  The  authority  citation  for  48  CFR 
part  13  continues  to  read  as  follows: 


Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

13  500     [Amended] 

2.  Amend  section  13.500  by  removing 
from  the  first  sentence  of  paragraph  (d) 
"January  1.  2003"  and  adding  "January 
1.  2004"  in  its  place. 

F  R  Oil    o:    '2742  Filed  12-30-02:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  39 

[FAC  2001-11:  FAR  Case  2002-012:  Item 

II] 

RIN  9000-AJ53 

Federal  Acquisition  Regulation: 
Section  508  Micro-Purchase  Exception 
Sunset  Provision 

AGENCIES:  Department  of  Defense  (DoD), 

(tt-ni'irti  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

.\dministration  (NASA). 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  an  interim 
rule  amending  the  Federal  Acquisition 
Regulation  (FAR)  to  extend  the 
electronic  and  information  technology 
(Section  508)  micro-purchase  exception 
to  October  1,  2004. 
DATES:  Effective  Date:  January  1,  2003. 

Comment  Date:  Interested  parties 
should  submit  comments  to  the  FAR 
Secretariat  at  the  address  shown  below 
on  or  before  March  3.  2003  to  be 
considered  in  the  formulation  of  a  final 
rule 

ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration, 
FAR  Secretariat  (MVA).  1800  F  Street, 
NW.,  Room  4035,  Attn:  Ms.  Laurie 
Duarte,  Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to:  farcase.2002-012@gsa.gov. 

Please  submit  comments  only  and  cite 
FAC  2001-11,  FAR  case  2002-012,  in 
all  corresp'Huii'm  i-  rildtcd  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  The 
TTY  Federal  Relav  Number  for  further 


information  is  1-800-877-8973.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson,  Procurement  Analyst,  at' 
(202)  501-1900,  or  Ms.  Angelena  Moy. 
Case  Manager,  at  (703)  602-1302.  Please 
cite  FAT  200-: -1 1    F.AR  case  2002-012, 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  extends  the 
electronic  and  information  technology 
(EIT)  micro-purchase  exception  until 
October  1.  2004.  Previously,  in 
incorporating  the  Access  Board 
standards,  the  FAR  provided  an 
exception  from  the  procurement 
regulations  for  micro-purchases  until 
January  1,  2003.  The  Councils  fully 
expected  that  many  products  would 
conform  to  the  standards  within  that 
timeframe  and  be  marketed  and  labeled 
by  the  manufacturer  accordingly. 
However,  industry  is  providing  _ 

products  at  varying  levels  of 
conformance  to  the  standards,  and 
product  packaging  does  not  currently 
provide  Section  508  conformance 
information,  in  most  cases. 

The  Government  is  continuing  to 
make  compliance  a  high  priority,  and 
the  award  of  many  Federal  EIT 
procurements  have  hinged  on 
accessibility.  While  the  "Buy 
Accessible"  information  on  the 
Section508.gov  Web  site  is  helpful,  not 
all  firms  have  templates  completed  for 
their  products  making  it  especially 
difficult  for  Government  purchase 
cardholders  who  are  not  contracting 
officers  to  make  informed  EIT  purchases 
through  reasonable  effort. 

Tvpically,  Government  personnel 
who  are  not  warranted  contracting 
officers  use  the  purchase  card  to 
purchase  commercial-ofi^-the-shelf 
items.  Use  of  the  purchase  card  makes 
it  generally  impractical  to  comply  with 
the  EIT  accessibility  standards  unless 
commercial-off-the-shelf  products  are 
labeled  for  Section  508  standards 
compliance.  The  Councils  recognize  the 
fact  that  almost  all  micro-purchases  are 
made  using  the  Govemmentwide 
commercial  purchase  cards,  but  also 
recognize  that  the  Government 
purchases  $52  billion  per  year  for  EIT 
products  and  services,  of  which  only  a 
ver\'  small  percentage  are  acquired 
through  the  micro-purchase  process 
with  credit  cards.  Most  Government 
desktop  personal  computers  and  other 
infrastructure  are  purchased  and 
controlled  through  large  agency 
acquisitions. 

By  October  1,  2004,  we  are  hopeful 
that  vendors  will  provide  statements 
related  to  product  conformance  to  the 
Section  508  standards  as  part  of  their 
marketing  information  and  their  outer 
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packaging  Idboling.  A.s  this  ucxurs. 
Federal  Government  cardholders  can 
make  informed  EIT  purchases  that 
conform  to  the  Access  Board's 
standards,  and  the  micro-purchase 
exception  will  no  longer  be  needed. 

Without  the  extension  of  the  micro- 
purchase  exception,  all  micro-purchases 
may  have  to  go  through  a  special 
evaluation  to  ensure  they  comply  with 
EIT  Standards.  EIT  micro-purchases 
would  be  forwarded  to  contracting 
offices  for  purchase.  This  would 
significantly  increase  the  workload  in 
procurement  offices  and  the  finance 
offices,  causing  a  reduction  in  efficiency 
and  delivery  (increased  procurement 
lead-times).  The  potential  costs  to 
industry  cannot  be  measured. 

The  Councils  realized  there  might  be 
some  concern  within  the  disability 
advocacy  groups  and  the  Government 
that  extending  the  micro-purchase 
exemption  will  signal  that  the 
Government  is  relaxing  the 
implementation  period.  That  is  not  the 
case.  It  is  onlv  intended  to  deal  with  the 
small  portion  of  EIT  that  is  acquired 
with  credit  cards  (micro-purchases)  and 
the  practical  reality  that  the  lack  of 
package  labeling,  or  other  manufacturer 
accessibility  information,  makes 
informed  decision  making  by 
cardholders  especially  difficult.  To  help 
in  determining  the  appropriate  next 
steps  for  addressing  the  accessibility  of 
EIT  micro-purchases,  the  Councils 
invite  respondents  to  address  the 
following  questions  in  addition  to 
providing  comments  on  the  rule. 

Any  and  all  comments  related  to  this 
rule  are  welcomed.  Note  that  public 
comments  provided  in  response  to  this 
notice  will  be  available  in  their  entirety 
to  any  requester,  including  any 
requester  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
Therefore,  we  caution  respondents  not 
to  provide  proprietary  or  other  business 
sensitive  information.  Under  no 
circumstances  should  respondents 
provide  any  information  unless  they  do 
so  with  a  clear  understanding  that  it 
will  be  made  available  to  the  public. 

1.  For  EIT  industry  responaents. 
please  include  in  your  comments 
responses  to  the  following  questions: 

a.  What  type  of  training  is  your 
company  employing  to  educate  your 
developers  (hardware  and  software)  and 
salespersons  regarding  the  section  508 
requirements? 

b.  What  mechanisms  or  approaches 
should  the  Government  consider  to 
ensure  EIT  micro-purchases  (products 
and  services)  are  accessible? 

c.  Do  you  anticipate  your  company 
will  label  its  EIT  products  with  buyer 
information  regarding  the  accessibility 


dspotts  ol  ine  pruuuct  oeiiig  utlereii  lor 
sale?  If  so.  when? 

d.  Do  you  offer  a  complete  template 
of  accessibility  information  for  each  of 
your  EIT  products  and  services  on  your 
Web  site?  If  no,  why  not? 

e.  Currently,  what  process  does  your 
company  employ  to  provide  information 
to  potential  Government  purchasers 
regarding  the  accessibility  features  of 
the  products  manufactured  or  sold? 

2.  For  other  respondents,  please 
include  in  your  comments  responses  to 
the  following  questions: 

a.  What  mechanisms  or  approaches 
should  the  Government  consider  to 
ensure  EIT  micro- purchases  (products 
and  services)  are  accessible? 

b.  Currently,  what  type  of  training  is 
being  employed  by  your  organization  to 
educate  purchasers  and  users  regarding 
the  Section  508  requirements?  Is  any 
training  specifically  geared  towards 
cardholders  and  micro-purchases?  If  so, 
how  do  you  explain  and  communicate 
the  Section  508  requirements? 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30.  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804 

H    Kci;ul.ilui  \   I  Ifvitiilil  \    \i  t 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  for  purchases  under  $2,500  (a 
"micro-purchase"),  no  competitive 
quotations  have  to  be  obtained  and 
micro-purchases  are  no  longer  reserved 
exclusively  for  small  firms.  Therefore, 
an  Initial  Regulatory  Flexibility 
Analysis  has  not  been  performed.  The 
Councils  will  consider  comments  from 
small  entities  concerning  the  affected 
FAR  Part  in  accordance  with  5  U.S.C. 
610.  Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAC  2001-11,  FAR 
case  2002-0121.  in  corrpsprmdence. 

C.  Paj)fi  w  iirk  Kcdui  tKiri  .\(  t 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501.  et 
seq. 

I)    l)«'!t'rniination   I'o  Issuf  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DoD),  the  Administrator  of  General 


Services  (GSA).  and  fho  Administrator 
of  the  National  ,\i  i  inuitics  and  Space 
Administration  (NASA)  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportunit\  f'lr  puMi         in.tnent.  This 
action  is  nt'< '^-.i!  \  ;■■■>  i  ;■  the  rule 
extends  an  im  >  |    i    h  ?h  ii  would 
othrnvi^^r  mifi'S'   tin  ii'u>  that  the 
G<j\  •■;;'.:  11' 'ii'   iiiii  ■  '  'ti'j-ictors  are  not 

prepare  •  '     < ■    li    \s .  .  >  r    pursuant  to 

Public  Lau  JH   .).':  and  1  .\K  1.501.  the 
Councils  will  consider  public  comments 
received  in  response  to  this  interim  rule 
in  thp  fnrmatinn  nf  tho  final  nile 

1  ist  ut  Suh|f(  ts  in  4H  (  I  R  Part  .U) 

Government  procurement. 

Dated:  December  20.  2002. 
leremy  F.  Olson. 

Actinfi  Dinrtor.  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA.  and  NASA 
amend  48  CFR  part  39  as  set  forth 

be!ow»: 

PART  39— ACQUISITION  OF 
INFORMATION  TECHNOLOGY 

1 .  The  authority  citation  for  48  CFR 
part  39  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(t;);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

'iy  204       Amended] 

2.  Amend  section  39.204  in  the  first 
sentence  of  paragraph  (a)  by  removing 

■January  1.  2003"  and  adding  "October 
1.  2004"  in  its  place. 

IFRDor  02    '?-!'  'il.id  12-30-02;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Regulation;  Small 
Entity  Compliance  Guide 

agencies;  Utpdrtin.ni  ..I  Defense  (DoD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  ani  "--p  t!  o 
Arlniinistration  (NASA). 
ACTION:  Small  Entity  Compliance  Guide. 

SUMMARY:  This  document  is  issued 
under  the  joint  authority  of  the 
Secretary  of  Defense,  the  Administrator 
of  General  Services  and  the 
Administrator  for  the  National 
Aeronautics  apd  Space  Administration. 
This  Small  Entity  Compliance  Guide  has 
been  prppiroH  in  accordance  with 
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Section  212  nf  the  Small  Business 
Regulatory  Enforcement  Fdirness  .Act  of 
IMMbiPublii    La\vU)4-l.il!    It  (onsists 
of  a  summary  of  the  rules  appearing  m 
Federal  .•\cquisition  C.irrular  (FAC;^ 
2001  - 1  1  whn  h  dnifnd  th>-  F.AR   .\n 
asterisk    '  '  next  tn  a  rule  indit  ates  that 


a  regulatory  flexibility  analysis  ha'^  been 
prepared  in  accordanc  e  w  ith  "  i    n  i 
604,  Interested  parties  may  obtain 
further  information  regarding  these 
rules  bv  referring  to  FAT  2001-11 
vshii  h  priM  elites  th:s  ii(i(  urnent   These 

List  of  Rules  in  FAC  2001 -n 


documents  are  also  available  via  the 
Internet  at  http://ww\\. amet.gov/far. 

FOR  FURTHER  INFORMATIQK  COS^bCV. 
Laurie  iJLuirtfc,  i  AK  iiev^n-iciiiQi.  i202) 
501-4225.  For  clarification  of  content, 
contact  the  analyst  whose  name  appears 
in  the  table  below. 


Item 


Subject 


FAR  Case    ^    Analyst 


Special  Simplified  Procedures  For  Purchases  Ot  Commercial  Items 

•   in  Excess  of  the  Simplified  Acquisition  Threshold 

Section  508  Micro-purchase  Exception  Sunset  Provision  


2002-028     Moss. 


2002-012    Nelson. 


Item  I — Special  Simplified  Procedures 
for  Purchases  of  Commercial  Items  in 
Excess  of  the  Simplified  Acquisition 
Threshold  (FAR  Case  2002-028) 

Tins  final  rule  amends  FAR  Subpart 
13.5  to  extend  the  expiration  date  of  the 
test  of  spe(  la!  smiplified  procedures  fur 
[Mirc  bases  -li  ;  uinineri  lai  items  ure.iter 
tiian  ill''  siinfihiied  d(  (juisitn'i! 
thresh. .id  hut  not  exceeding  $5,000,000 
to  January  1,  2004.  This  change 
implements  Section  812  of  the  Naliunal 


Defense  ,\uthorization  Act  for  Fiscal 
Year  2003  (Pub.  L.  107-314).  Section 
H 1 2  amended  Section  4202(e}  of  the 
Clinger-Cohen  Act  of  1996  (Divisions  D 
and  E  of  Public  Law  104-106:  110  Stat. 
hS4    10  U.S.C.  2304  note). 

Item  II — Section  508  Micro-purcha.se 
Exception  Sunset  Provision  (F.^R  C  ase 
2002-012) 

This  interim  rule  extends  the 
Electronic  and  Information  Technology 


(Section  508)  micro-purchase  exception 
to  October  1,  2004.  This  rule  is  of 
special  interest  to  contracting  officers 
and  other  individuals  designated  in 
accordance  with  FAR  1.603-3. 

naiMrl  December  20,  2002. 
iin  niv  K.  Olson, 

Acting  Director.  Acquisition  Policy  Division. 
IFR  Doc    ■:    ""-40  Filed  12-30-02;  8:4» am) 
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Part  \1 


Environmental 
Protection  Agency 


40  CFR  Part   S8 

National  Ambient  Air  Qualirv    Standard: 
Particulate  Manen  Final  Rule  and 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  58 

HIN  .?l>>(>    AMIS 

Nalional  Ambient  Air  Quality  Standard: 
Particulate  Matter 

agency:  Environmental  Protection 
'  •rni.y  (EPA). 
ACTION:  Direct  final  rule. 


summary:  I  h>'  EPA  is  taking  direct  final 
action  to  amend  the  national  ambient  air 
quality  standards  for  particulate  matter 
The  revision  reduces  to  15  percent  the 
requirement  that  reporting  organizations 
collocate  25  percent  of  State  and  local 
air  monitoring  station  (SLAMS)  sites 
with  a  second  sampler  in  order  to 
estimate  precision  at  a  reporting 
organization  level. 

The  regulations  describe  the  number 
of  collocated  sites  required  within  a 
reporting  organization.  With  today's 
action.  EPA  is  making  a  simple  change 
in  the  regulations  by  changing  the 
requirement  to  collocate  25  percent  of 
reporting  organizations  sites  to  15 
percent  of  the  reporting  organizations 
sites.  The  effect  of  this  change  will  be 
to  reduce  the  number  of  monitors  which 
must  be  collocated.  This  in  turn  will 
reduce  the  cost  of  implementmg  and 
maintaining  monitoring  networks  but 
without  significantly  affecting  our 
confidence  in  the  precision  at  the 
reporting  organization  level  or  in 
providing  acceptable  estimates  of 
achievement  of  the  precision  Data 
Quality  Objectives  (DQOs).  Since 
reporting  organizations  are  of  unequal 
size  in  the  number  of  monitors  they 
implement,  15  percent  was  considered 
an  acceptable  limit  of  providing  enough 
precision  information  for  smaller 
reporting  organizations  while  not 
unduly  burdening  larger  reporting 
r£;anizations. 

DATES:  This  direct  final  rule  will  be 
effective  on  March  31.  2003  without 
further  notice,  unless  significant  adverse 
comments  are  received  by  January  30, 
2003.  If  significant  adverse  comments 
are  received,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  should 
be  submitted  (in  duplicate  if  possible) 
to:  Air  and  Radiation  Docket  and 
Informaticm  Center  (6102).  Attention: 
Docket  No.  A96-51,  1200  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20460. 
In  person  or  by  courier,  deliver 
comments  (in  duplicate  if  possible)  to: 


.Air  dnU  Ka<iiation  Docket  and 
Information  Center  (6102),  Attention 
Docket  A96-51,  U.S.  EPA,  401  M  Street. 
SW..  Washington,  DC  20460.  We  request 
that  you  send  a  separate  copy  of  your 
comments  to  Mr.  Michael  Papp, 
Monitoring  and  Quality  Assurance 
Group  (C33»-02).  Emissions, 
Monitoring,  and  Analysis  Division.  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 

fOR  (^URTHER  INFORMATION  CONTACT:  For 
infurinatiun  concerning  the  direct  final 
rule,  contact  Mr.  Michael  Papp, 
Monitoring  and  Quality  Assurance 
Group  (C339-02),  Emissions, 
Monitoring,  and  Analysis  Division.  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park,  North  Carolina 
27711.  telephone  number  (919)  541- 
240H 

SUPPLEMENTARY  iNf  ORMATtON;  We  are 
publishing  this  direct  final  without 
prior  proposal  because  we  view  this  as 
noncontroversial  and  do  not  anticipate 
adverse  comments.  However,  in  the 
Proposed  Rule  section  of  this  Federal 
Register,  we  are  publishing  a  separate 
document  that  will  serve  as  the  proposal 
in  the  event  that  adverse  comments  are 
filed. 

If  we  receive  any  significant  adverse 
comments,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Retjister 
informing  the  public  that  this  direct 
final  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  direct 
final  rule.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

Docket.  Tne  docket  is  an  organized 
and  complete  file  of  information 
compiled  by  EPA  in  developing  this 
direct  final  rule.  The  docket  is  a 
dynamic  file  because  material  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  standards  and  their 
preambles,  the  docket  contains  the 
record  in  the  case  of  judicial  review. 
The  docket  number  for  this  rulemaking 
is  A-96-51. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket, 
electronic  copies  of  this  action  will  be 
posted  on  the  Technology  Transfer 
Network  (TTN).  Following  signature,  we 
will  post  a  copy  of  the  supplemental 
proposal  on  the  Air  Monitoring 
Technology  Information  Center's  TTN 


Web  sitp  at  bt1p■"^^1^'^^■  ppn  gov/ttn/ 
amtic/pnu  tr  htnii  ii!iil''i  tht-  title  "PM25 
Collocatt'd  ['ret  isimi  Kt'(iui  linn       The 
TTN  providf's  iiiforiiidtiim  niui 
technology  exchange  in  various  areas  of 
air  pollution  control.  If  you  need  more 
information  regarding  the  TTN,  call  the 
TTN  HELP  fine  at  (919)  541-5384. 

Authority.  Sections  110,  301(a).  and 
319  of  the  Clean  Air  Act.  as  amended, 
42  U.S.C.  7410   -r,m  (a),  7619. 

L  Background 

The  tJt'dii  Air  Act  as  amended  (1990 
Amendments),  established  requirements 
for  States  to  prepare  and  submit  State 
Implementation  plans  (SIPs)  to  EPA  to 
implement  and  enforce  national 
ambient  air  quality  standards  (NAAQS). 
42  use.  7401  et  seq.  Specifically, 
section  1 10  of  the  Clean  Air  Act  (Act) 
identifies  particular  requirements  for 
these  SIPs  and  lists  the  elements  which 
each  must  contain  in  order  to  be 
approvable  by  EPA.  Included  in  these 
provisions  is  the  requirement  that  each 
SIP: 

provide  for  establishment  and  uperation  of 
appropriate  devices,  methods,  systems,  and 
procedures  necessary  to — 

(i)  monitor,  compile,  and  analyze  data  on 
ambient  air  quality,  and 

(ii)  upon  request,  make  such  data  available 
to  the  Administrator; 

42  U.S.C  7410(a)(2)(B).  Any  air  quality 
monitoring  systems  required  in  such 
SIP's  were  further  required  to  utilize 
standard  criteria  and  methodologies 
established  by  regulations  to  be 
promulgated  by  EPA  pursuant  to  section 
319  of  the  Act. 

When  EPA  promulgated  NAAQS  for 
fine  particulate  matter  (PM  ;  •,),  it  also 
adopted  regulations  for  air  sampling  (62 
FR  38833,  July  18,  1997).  These 
regulations  included  quality  assurance 
(QA)  requirements  in  Appendix  A  based 
on  data  quality  objectives  developed 
using  PM  2  <,  data  available  in  EPA's 
Aerometric  Information  Retrieval 
System  (AIRS)  and  other  sources  prior 
to  the  July  18,  1997  rulemaking.  These 
QA  objectives  were  developed  to  ensure 
that  decision  makers  would  have  PM25 
data  of  adequate  quality  to  support 
important  decisions  such  as  the 
comparison  to  the  PM  2 «.  NAAQS. 

In  response  to  complaints  that  arose 
under  previous  regulations  about  the 
burden  of  QA  requirements.  62  FR 
38767,  July  18.  1997  section  IV, 
"Discussion  of  Regulatory  Revisions  and 
Major  Comments  on  Part  58,"  EPA 
stated  that  "(iln  an  effort  to  assist  State 
and  local  agencies  in  achieving  the  data 
quality  objectives  of  the  PM :  -i 
monitoring  program,  an  incentive 
program  has  been  established  that  is 
based  on  network  performance  and 
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maturity  that  can  reduce  these  QA 
n^quirements      Within  40  CFR  part  58, 
appendix  A  data  quality  objectives  for 
pre(  i,s;on  (10  percent)  and  bias  (±  10 
})('n  Hilt)  were  identified.  In  order  to 
meet  the  precision  data  quality 
ubjectiye,  reporting  organizations  are 
currently  required  by  the  regulations  to 
collocate  25  percent  of  the  monitoring 
sites  with  a  second  federal  reference 
method  monitor  This  second  monitor 
would  collect  a  sample  every  b  days,  ' 
The  data  quality  objective  is  assessed 
using  3  years  of  this  collocated 
information,  which  would  provide 
approximately  182  values  for  any  one 
site  Dyer  the  data  collection  years  of 
1999  and  2000.  KP.'X  performed  data 
quality  assessments  on  PM  :  ^  data  and 
found  that  the  majority  of  the  reporting 
organizations  are  achieving  the 
precision  data  quality  objective. 

In  2001 ,  EPA  also  reviewed  the 
original  1997  data  quality  objectives 
using  the  1999  and  2000  PM  .  *  data  st't 
Using  this  more  robust  data  set.  E?.\ 
determined  that  the  precision  data 
quality  objective  was  less  influential  on 
decision  errors  than  the  bias  data 
quality  objectiye  and  therefore  greater 
imprecision  could  be  tolerated  in  the 
network  without  adverse  effect  on 
overall  uncertainty  and  therefort' 
decision  making.  Based  on  the  ciata 
quality  assessments  and  the  evaluation 
of  the  original  data  quality  objective, 
EP.A  con(  luded  that  a  reduction  in  the 
precision  siting  requirement  would  not 
significantly  affect  confidence  in 
precision  estimates  at  the  reporting 
organization  level  or  in  providing 
acceptable  estimates  of  achievement  of 
the  precision  DQO,  Therefore,  in 
keeping  with  the  commitment 
established  in  the  July  18,  1997  Federal 
Register  document,  EP.\  has  determined 
that  It  would  be  appropriate  t(j  reduce 
the  monitor  collocation  requirements. 
We  yjew  these  amendments  as 
noncontroyersidl  and  anticipate  no 
adverse  comments,  and  we  are 
publishing  these  amendments  in  a 
direct  final  rule 

II.  .Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  we  must 
determine  whether  a  regulatory  action  is 

"significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  review  and  the 
recjuirements  of  the  Executive  Order 
The  Order  defines  ■'significant 
regulatory  action"  as  one  that  is  likely 
t(i  result  in  a  rule  that  may: 


(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more,  or 
adversely  affect  in  a  material  way  the 
tHionomy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
■State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency. 

(3)  Materially  alter  the  budgetar> 
impact  of  entitlements,  grants,  usef  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

We  have  determined  that  this  direct 
final  rule  does  not  qualify  as  a 
'significant  regulator}'  action"  under 
the  terms  of  Executive  Order  12866  and 
therefore,  is  not  subect  to  review  by 
OMB 

B  Expcutivp  Order  13211,  Actions 
C.ancerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use. 

This  direct  final  rule  is  not  subject  to 
Executive  Order  13211  (66  FR  28355, 
May  22,  2001}  because  it  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

C.  Executive  Order  13132,  Federalism 

Executive  Order  13132.  entitled 
"Federalism'   (64  FR  43255,  August  10, 
1999),  requires  that  we  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulator)"  policies  that  have  federalism 
implications,"  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executu  e  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  we  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary"  to  pay  the  direct 
compliance  costs  incurred  by  the  State 
and  local  governments,  or  we  consult 
with  State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  We  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  we  consult  with  State  and 


local  officials  early  in  the  process  of 
developing  the  proposed  regulation. 

This  direct  final  rule  does  not  have 
federalism  implications  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  This  rule  is  a 
revision  to  an  existing  rule  governing 
the  requirements  for  State  and  local 
monitoring  networks  and  reduces  the 
burden  on  affected  States.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
direct  final  rule. 

D.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000)  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  direct  final  rule 
does  not  impose  substantial  direct 
compliance  costs  but  lessens  the 
existing  requirements  on  the  tribal 
governments.  This  rule  revises  an 
existing  regulation  which  details  the 
requirements  for  State,  local  and  tribal 
air  monitoring  networks.  Accordingly, 
the  requirements  of  Executive  Order 
13175  do  not  apply  to  this  action. 

E.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that 
we  determine  (1)  is  "economically 
significant"  as  defined  under -Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory^  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

We  interpret  Executive  Order  13045 
as  applying  only  to  those  regulator)' 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  this 
does  not  establish  an  environmental 
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stdiulard  iiitt'iuifd  id  iiuiij^dif  Health  or 
safety  risks. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
offlcials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

We  nave  determined  that  this  direct 
final  rule  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector  in  any 
1  year.  This  rule  does  not  impose  new 
requirements,  but  rather  reduces 
somewhat  the  requirements  of  existing 
regulations  for  State  and  local  air 
monitoring  networks.  We  have  also 
determined  that  this  rule  does  not 
significantly  or  uniquely  impact  small 


governments.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  rule. 

G.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFAI.  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  that  we 
conduct  a  regulatory  flexibility  analysis 
of  any  rule  subject  to  notice  and 
comment  rulemaking  requirements 
under  the  Administrative  Procedures 
Act  or  any  other  statute  unless  the 
Agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions.  This  direct 
final  rule  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  no  additional  cost  will 
be  incurred  by  such  entities  because  of 
the  changes  specified  by  the  rule.  The 
rule  reduces  the  requirements  for  the 
number  of  sites  at  which  collocated 
monitors  are  required.  Therefore.  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

H  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501 
et  seq. 

I.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ( 'NTTAA ").  Pub.  L  104- 
113.^  12(d)  (15  U.S.C.  272  note)  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  [e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  thrn.ii  <  iMB, 
explanations  when  the  .\^t;iuy  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

In  this  direct  final  rule  there  is  no 
consensus  standard  for  the  setting  of  a 
precision  requirement  for  a  monitoring 
network.  The  determination  of  the 
confidence  needed  in  the  estimates 


derived  for  a  particulsir  monitoring 
network  determine  the  amount  and 
quality  n'  itp    i n^cision  information. 
EPA  used  dL   I  pted  statistical  practices 
for  the  generation  of  the  number  of 
collocated  sites  it  felt  was  appropriate 
for  use  in  the  network  and  used  similar 
techniques  for  determining  that  the 
requirement  could  be  reduced. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801,  et  seq..  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  We  will  submit  a 
report  containing  this  direct  final  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publ:     '     ;      -^   h       !!'    t  final  rule  in 
the  l-ederal  Rej;istfr  .\  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  FedrrH!  Rf^istrr 
This  direct  final  is  nn!   ,      i,  ,|   ;  i.j.     as 
defined  by  5  U.S.C.  804(2). 

I  is!  i>(  Suh)»'.  ts  in  4(1  (  FK  F'Hrt  58 

Environiiuintal  prutm,tiun.  Air 
pollution  control.  Reporting  and 
recordkeeping  requirements. 

Dated:  Det^ember  18,  2002. 
Christine  Todd  Whitman 
Adminislratoi 

For  the  reasons  set  forth  in  the 
preamble,  title  40,  chapter  I.  is  amended 

as  follows- 

PART  58— [AMENDED] 

1.  The  authorit>  LUah.<a  !ui  part  58 
continues  to  read  as  follows:  42  U.S.C. 
7401,  7416,  7601,and  7619. 

2.  In  Appendix  A  to  part  58.  section 
3.5.2  is  amended  by  revising  paragraph 
(a)(l)to  read  as  follows: 

Ap[)»'n<li\   \  to  Part  "iB     Qudlitv 
Xs'.urdiut'  K<'<^uirfnifnts  t(ir  SiHte  and 
IiH.il    \it  Miitiitdi  Hit;  Stations  ISIAMS) 


3.5.2  *    *    * 

(a)*    •    • 

(1)  Have  15  percent  of  the  monitors 
collocated  (values  of  .3  and  greater  round 
up). 
***** 

[FR  Doc.  02-32384  Filed  12-30-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  58 

[AD-FRL-7388-3] 
RIN  206O-AK05 

National  Ambient  Air  Quality  Standard: 
Particulate  Matter 

agency:  1  r!\  ir  inmental  Protection 
action:  I'ri  ]i.,s!.(i  rule. 


summary:  Ki'.\  IS  taking  direct  final 
action  t.   tt'Mse  the  national  ambient  air 
ijuiltN  Ntdjuiards  for  particulate  matter. 
■]  liiN  [I'ljuirt-ment  describes  the  number 
of  collocated  sites  reqinnii  \\  itiun  ,i 
reporting  organization. 

In  the    Rule.s  and  Regulations" 
section  of  todav  -  Federal  Register   we 
are  approving  ri'\  i^i"n-  ti  i    Qudiit_\ 
Assur.im  i-  HtMiair'nifnts  for  State  and 
Local  Air  Monitoring  Stations  ' 
(SLAMS)  as  a  direct  final  rule  withi  u! 
prior  propnsal  h-n  duse  we  view  this  as 
a  nnnrnntr'ix  iTsiai  revision  and 
aistii  iidtr  ni.  Hi]v-TM>  comment.  We 
have  explained  our  reasons  for  this 


appr;'\  ai  m  the  preamble  to  the  direct 
final  rule   If  we  receive  adverse 
comment,  we  will  withdraw  the  direct 
final  rule  and  it  will  not  take  effect.  We 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
.\n\  parties  interested  in  commenting 
must  do  so  at  this  time. 

DATES:  (ommeiit^  .Tiust  be  submitted  on 

or  before  Mar;  ;i  •   ^'do',. 

AOORESSES:  V\  ritten  comments  should 
be  submitted  (in  duplicate  if  possible) 
to:  Air  and  Radiation  Docket  and 
Information  Center  (6102),  Attention: 
Docket  No.  A96-51, 1200  Pennsylvania 
.\\enue,  NW.,  Washington.  DC  20460. 
hi  person  or  by  courier,  deliver 
comments  (in  duplicate  if  possible)  to: 
-^ir  and  Radiation  Docket  and 
hiformation  Center  (6102),  Attention 
Docket  A96-51,U.S   FTA   401  M  Street, 
'-W,  Washinctnn   D(    ^i)4b0.  We  request 
'.tidt  you  send  d  -e(  diate  copy  of  your 
comments  to  Mi   Mk  hael  Papp, 
Monitoring  and  Quality  Assurance  " 
Group  (C339-02),  Emissions, 
Monitoring  and  .\nalysis  Division,  U.S. 


Environmental  Protection  Agency. 
Research  Triangle  Park,  North  Carolina 
27711, 


os^ACT:  For 
^;. posed 


FOR  FURTHER  INFORMA^'tON 
iulornial.^;.  .,v.;.v,i.;.....f,  ',. 
rule,  contact  Mr.  Michael  Papp 
Monitoring  and  Quality  Assurance 
Group  (C339-02),  Emissions, 
Monitoring,  and  Analysis  Division,  U,S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
2408 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  revising  the 
national  ambient  air  quality  standards 
for  particulate  matter,  40  CFR  part  58, 
appendix  A,  section  3.5.2.  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  action  that 
is  located  in  the  "Rules  anc 
Regulations"  section  of  thit  leaeial 
Register  publication. 

Dated:  December  18.  2002.    ' 
Christine  Todd  Whifman, 
Administrv: 
[FR  Doc.  02-^2385  Filed  12-30-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Office  ot  Juvenile  Justice  and 
Oeimquency  Prevention 

iUP  'Ojjo*-'.    '  '.f->- 

Oruq  Free  Communities  Support 
Program 

<^(jLnc  1 ;  Office  of  National  Drug  Control 
Policy.  Executive  Office  of  the 
President,  and  Office  of  justice 
Programs.  Office  of  juvenile  justice  and 
Delinquency  Prevention.  Justice. 
arnoN    Notice  of  funding  availability. 

uMmahy:  The  Executive  Office  of  the 
lit.  Office  of  National  Drug 
itrol  Policy  (ONDCP).  and  the  U.S. 
i^.partment  of  justice.  Office  of  juvenile 
lustice  and  Delinquency  Prevention 
(OJJDP).  are  requesting  applications  for 
the  fiscal  year  2003  Drug-Free 
Communities  Support  Program  to 
reduce  substance  abuse  among  youth 
and.  over  time,  among  adults. 
Approximately  150  grants  of  up  to 
SIOO.OOO  each  will  be  awarded  to 
community  coalitions  that  are  working 
to  prevent  and  reduce  substance  abuse 
iinong  youth. 

arES:  Applications  must  be  received 
V       h  11.2003. 
ADOHtsS:  All  applications  must  be 
completed  online  using  OJP's  Grants 


Mdiidguinuiu  iysiem  lo/p  usdoj.gov/ 
funciopps.htm).  Faxed  or  e-mailed 
applications  will  not  be  accepted. 
Interested  applicants  can  access  the 
program  announcement  for  the  FY  2003 
Drug-Free  Communities  Support 
Program  at  OjJDPs  Web  site 
(oijdp. ncjrs.org.  click  on  "Grants  & 


f-OH  .^UHTMtH  INFORMATION  CONTACT; 

dnif^frpe^ncirs.org. 

SUPPi  FMFNTABv  iNFORMA'^iON:  The  Drug- 

Kri .  v....ii.. :.=  .  ..-4.^,..::  Program  was 

established  bv  the  Drug-Free 
Communities  Act  of  1997  (Pub.  L.  105- 
20).  The  program  was  reauthorized  for 
5  years  on  December  14.  2001,  and  is 
now  Pub.  L.  107-82.  The  program  is 
designed  to  strengthen  community  anti- 
drug coalitions  and  reduce  substance 
abuse  among  youth. 

Grantees  will  receive  up  to  $100,000 
in  funding,  in  addition  to  training  and 
technical  assistance.  These  grants  are  to 
be  used  to  address  the  two  major  goals 
of  the  Drug-Free  Communities  Support 
Program:  (1)  Reduce  substance  abuse 
among  youth  by  reducing  risk  factors 
and  promoting  protective  factors  in  the 
community  and  (2)  establish  and 
strengthen  collaboration  among 
communities,  private  nonprofit 
organizations,  and  Federal.  State,  local, 
and  tribal  governments  to  support  the 
efforts  of  community  coalitions  to 


ljie\.rtiit  diid  rwiut.ti  .-lubstance  abuse 
among  youth. 

Eligible  applicants  are  community 
coalitions  whose  members  have  worked 
together  on  substance  abuse  reduction 
initiatives  for  a  period  of  not  less  than 
6  months  and  that  meet  all  the  coalition 
eligibility  requirements  outlined  in  the 
program  announcement  The  coalition 
will  use  entities  such  as  task  forces, 
subcommittees,  community  bcir  !-    .iid 
any  other  community  resourct-  ',',.•  a  ill 
enhance  the  coalition's  collabm  i n   • 
efforts.  With  substantial  participation 
from  volunteer  community  leaders,  the 
coalition  will  implement  multi-sector, 
multi-strategy,  long-term  plans  designed 
to  reduce  substance  abuse  among  youth. 
Coalitions  may  be  umbrella  coalitions 
serving  multi-county  areas.  No 
statewide  grants  will  be  awarded, 
however. 

Authority:  Pub.  L.  105-20.  Ill  Stat.  225 
(21  U.S.C   1501.  ef  seq.]:  Pub.  L.  107-82.  115 
Stat.  815.  21  U.S.C.  1521. 

Gregory  L.  Dixon. 

Administrator,  Drug-Free  Communities 
Support  Program.  Office  of  National  Drug 

Contr   '  >'■'■:■ 

Willldin  U.xiiliul!. 

Deputy  Administrator,  Office  of  Juvenile 

lustice  and  Delinquency  Prevention. 

(FR  Dor  02-33008  Filnd  12-30-02;  8:45  am] 
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45^  71523 

764 71524 

1610 72890 

41  CFR 

101-5 ; 7873- 

101-6 76882 

101-18 76882 

101-19 "6882 

101-20 76882 

101-33 76882 

101-47 76882 

102-37 78732 

102-71 76820 

102-72 76820 

102-73 76820 

102-74 76820 

102-75 76820 

102-76 76820 

102  78   "6820 

102-79 76820 

102-80 76820 

102-81 76820 

102-83 .' 76820 


1001, 
1003. 


72892  "2894 
.728^*:  "'^■be-': 


42  CFR 


79966 
79966 
79966 


410 

414 

485  

ProposeC  Rules: 

54  77350 

54a 77350 

73. 71528.76886 

405 76684 


43  CFR 

Proposed  Rules: 

4  77011 

4100 77011 

5000  77011 

44  CFR 

64      72593.  79879 

65  71482 

Proposed  Rules: 

208  77628 

45  CFR 

4 78989 

50 77692 

Proposed  Rules: 

72128 

96 77350 

260 77362 

1050 77368 

46  CFR 

2 72100 

10 72100.  79881 

15 72100 

24 72100 

25 72100 

26 72100 

30 72100 

70 72100 

90 72100 

114 72100 

169 72100 

175 72100 

188  72100 

-i     72100 

Proposec  Rules: 

54  79029 


47  CFR 

1 77173 

11 77174 

22 77175 

24 77175 

32 77432 

54 79525 

64 71861 

73 71891,  71892,  71893, 

71894.  76318.  76998.  78191. 
78192.  78193,  78386,  78387 

76 78387 

90 76697 

Proposed  Rules: 

C  77220 

1 76628 

2 75968 

22 78209 

24 78209 

25 75968  78399 

27 78209 

43 .T7220 

54 79543 

63 77220 

64 77220.  78763 


73     71924.71925.71926. 

77220.  77374.  78215.  78400. 

78401.78402 

76 77374 

87 75968 

46  CPC 

Ch.  1 80319.80322 

13 80319 

39 80321 

208 77936 

219 77936 

225 77937 

252   77937 

76150 

77955 


213. 


49  CFF 

1 72383 

199 78388 

225 79533 

241 75938 

571 77193.79416 

573 72384 

577  72384 

79881 

P'ocoft^c  Pjie«' 

i: 

23 

171 

172 


78403 

7632- 

72034 

7203': 

173 72034 

175 72034 

176 7203^; 

178 7203-; 

180 72034 

219 75966 

533 77015.  79549 


17 

.76030,  78570 

222 

71895 

223 

71895.  78388 

229 

.71900 

75817.  79536 

300 

.72110.72394 

622 

71901. 

71902.  72112. 
77193 

635 

71487. 

77433.  77434. 
78990 

648 

.71488. 

72867  76318 

76701 

78994,  79887 

660 

79889 

679 

71489, 

72595,  76998. 

77439 

.  78733 

78739.  79692 

P'oposec 

Rules: 

•529. 

72396.  72407. 

75834, 

76156, 

77464.  77466. 
78763 

223 

79898 

224 

79898 

600 

.76329 

77957,  79550 

635 

.72629.  78404 

648 

7213" 

679 

.76344.  76362 
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REMINDERS 
The  items  in  ihis  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  trom 
this  list  tias  no  legal 


RULES  GOING   INTO 
EFFECT   DECEMBER   11, 
2002 


;:OMMEM(e     Off'AHTMtNT 
N.ltKin.t'    i.)<  f'.iriK     ,ir.(l 
Atniosu'"i»"f "     Adrmrusfr.-itiiM"' 

ri^fit;ly    i,in  ir>rri  vfliivf  i    tlirvj 

management 
Alaska,  fisheries  of 
Exclusive  Economic 
Zone — 

North  Pacittc  Groundfish 
Observer  Program, 
published  12-6-02 
Atlantic  highly  migratory 
species — 
Commercial  shar1< 
management  measures, 
-  27-02 

t-NVIHONMf  NTAL 
PHOTt  C:  TION    Aiif  NT  Y 
Air   qucillty    i(Iipiflnt;iii<ilion 

plans,  approval  and 
promulgation,  vanous 
States,  air  quality  planning 
purposes;  designation  o( 
areas 

Washington;  published  11-1- 
02 
Solid  wastes: 

Hazardous  waste; 
identification  and  listings — 

Exclusions,  published  12- 
'  02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

.  .   table  of 

assignments 

rqlitnrnij      nc  ,hlrv;h»>r(     12-3-02 

FEDERAL    tLfcCTION 
COMMISSION 
i,j.„.a.  ^  „_;ion  Campaign 
Act: 

Brokerage  loans  and  lines 
of  credit    published  12-31- 

Ht  ALTH    AND   HUMAN 
SERVICFS   OFPAR'MFNT 

Food    ,iri(!    Ufi.q 
Admmistratioii 

Animal  drugs,  feeds,  and 
related  products 
Praziquantel  injectable 
solution;  published  12-31- 
02 
Food  for  human  consumption 
Food  labeling — 
Uniform  compliance  date, 
published  12-31-02 


POSTAL    SERVICE 
Implementation    published 

TRANSPORT  ATION 
[)[  PARTMFNT 

f  ,i(1('r;r     A  , ',)!•()'! 

Admin  islratiof? 

Airworthiness  directives 

Cessna,  published  11-12-02 

McDonnell  Douglas, 
published  11-26-02 

Pratt  &  Whitney   published 
11-26-0? 

COMMENTS   DUE    NEXT 
WEEK 

chemical   safet'  anl' 
mA2'aRl)  investigation 

HOARD 

.  .J  :  alive  investigations: 

transcnpts  of  witness 
testirrxjny    comments  due  by 
1-8-03;  published  12-9-02 

COM Me  HLf     DEPARTMENT 
N.lt!OP,,^    0(  I'.ioiC    .inrt 
At;-n(iSL>fH"  I     Ac1rri"i;s'r,ition 
I        •     ,  • 

management 

Atlantic  highly  migratory 
species — 

Atlantic  tunas,  swordfish, 
and  sharks,  and  Atlantic 
billfish.  exempted  fishing 
activities:  comments 
due  by  1-6-03: 
published  12-6-02  [FR 
02-30874) 
Magnuson-Stevens  Act 
provisions- 
Domestic  fisheries: 
exempted  fishing  permit 
applications,  comments 
due  by  1-6-03. 
published  12  20  0?  [FR 
02-32147] 

DFFFNSE  DEPARTMENT 
o    •        Acquisition  Regulation 
(FAR): 

Elimination  of  SF  129. 
solicitation  mailing  list 
application,  comments  due 
by  1-6-03:  published  11-6- 
02  [FR  02-28205] 

ENERGY  DEPARTMENT 

Energy    E?*'CiPnc»    <)-"d 
Rfnewabip   Enerqy   Otf'ce 

conservation  program: 
Energy  conservation  * 

standards  and  test 
procedures — 

Residential  and  small-duct 
high-velocrty  central  air 
conditioners  and  heat 
pumps,  workshop. 
comments  due  by  1-8- 


03,  published  10-28-02 
fFR  02  27332] 
ENERGY   DEPARTMENT 
Federal   Enerqy   RequlHtory 
Commission 

Electric  utilities  iFederal  Power 
Act) 

Undue  discnmination, 
remedying  through  open 
access  transmission 
service  and  standard 
electncity  market  design 
Merchant  transmission 
provider  obligation  to 
exparxj  facilities, 
comments  due  by  1-10- 
03;  published  12-11-02 
[FR  02-31145) 
Natural  Gas  Policy  Act 
Interstate  natural  gas 
pipelines — 
Business  practice 
standards,  comments 
due  by  1-8-03 
published  12-9-02  [FR 
02  309961 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control    new 
motor  vehicles  and  engines: 
Tier  2  motor  vehicle 
emission  standards  and 
gasoline  sulfur  control 
requirements; 
amendments,  comments 
flue  bv  1-6-03.  published 
(  R  02-30842] 
ENVIRONMENTAL 
PROTECTION   AGENCY 
Air  pollution  control     new 

motor  vehicles  and  engines: 

Tier  2  motor  vehicle 
emission  standards  and 
gasoline  sulfur  control 
requirements, 
amendments,  comments 
due  by  1-6-03.  published 
12-6-02  [FR  02-30843] 

ENVIRONMENTAL 
PROTECTION   AGENCY 
Air  programs;  approval  and 
promulgation.  State  plans 
for  designated  facilities  and 
pollutants 

Virgin  Islands,  comments 
due  by  1-10-03:  published 
1?-1in?  fFR  02  31237] 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs,  approval  and 
promulgation,  State  plans 
for  designated  facilities  and 
pollutants 

Virgin  Islands;  comments 
due  by  1-10-03;  published 
12-11-02  [FR  02-31238] 
Air  quality  implementation 
plans.  ap)proval  and 
promulgation,  vanous 
States 

California,  comments  due  by 
1-8-03.  published  12-9-02 
[FR  02-30940) 


Indiana,  comments  aue  oy 
1-8-03.  published  12-9-02 
[FR  02-30938] 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update,  comments  due 
by  1-8-03;  published 
.„  „  „„  ,^P  02-30838) 

FEDERAL  MARITIME 
COMMISSION 

Kassenger  vessel  financial 
responsibility 

Performance  and  casualty 
rules.  Alternative  Dispute 
Resolution  program,  etc.; 
miscellaneous 
annendments:  comments 
due  by  1-8-03.  published 
10-31-02  (FR  02-27642] 

GENERAL   SERVICES 
ADMINISTRATION 
'■ )'   Ml  Acquisition  Regulation 
(FAR) 

Elimination  of  SF  129, 
solicitation  mailing  list 
application;  comments  due 
by  1-6-03:  published  11-6- 

INTERIOR   DEPARTMENT 

Indian   Affairs  Bureau 

No  Child  Lett  Behind  Act: 
implementation 

Negotiated  rulemaking 
committee,  intent  to  form; 
tnbal  representatives; 
comments  due  by  1-9-03; 
published  12-10-02  (FR 

INTERIOR   DEPARTMENT 
FiSh  and  Wildlife  Service 

Endangered  and  threatened 
species 
Cntical  habitat 
designations — 
Manana  fruit  t^at.  etc., 
from  Guam  and 
Northern  Manana 
Islands,  comments  due 
by  1-6-03;  published 
12-5-02  (FR  02-30802) 

NATIONAL   AERONAUTICS 

AND  SPACE 

ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR) 

Elimination  of  SF  129, 
solicitation  mailing  list 
application;  comments  due 
by  1-6-03;  published  11-6- 
02  [FR  02-28205] 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Pollution: 
Vessel  and  facility  response 
plans  for  oil,  2003 
removal  equipment 
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requirements  and 
alternative  technology 
revisions    comments  due 
by  1-9-03    published  10- 
''  02  :FR  02-2S462I 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

AirAorthiness  directives 
Agusta  S  p  A     comments 
due  by  1-6-03,  published 
11-6-02  (FR  02-27792] 
Bell  Helicopter  Textron 
Canada,  comments  due 
by  1-6-03    published  11-6- 
02  TR  02  2:':'91] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

A  rA:,r!niness  directives' 
Buong,  comments  due  by 
1-6-03;  published  11-6-02 
[FR  02-28111] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

A,.-Ajr!rt,;,ci.s  directives: 


Domier   comments  due  by 
1-9-03   published  12-10- 

02  :FR  02-3^035] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 

Eurocopter  France 

comments  due  by  1-6-03; 

published  11-6-02  [FR  02- 

277901 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  a<'€-cv\es 
Lmdstrand  Balloons  Ltd.; 

comments  due  by  1-10- 

03  published  12-4-02  [FR 
02-30778' 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicie  safety 
standards: 

Multifunctional  school  activity 
bus,  definition;  comments 


due  by  1-6-03:  published 
11-5-02  [FR  02-27996] 

TREASURY   DEPARTMENT 

Acquisition  regulations: 

Revision;  comments  due  by 
1-10-03;  published  12-11- 
02  [FR  02-31116] 


LIST  OF  PUBLIC  LAWS 


The  List  of  Public  Laws 
for  the  secorx)  session  of  the 

107th  Congress  has  tieen 
completed    It  will  resume 
when  bills  are  enacted  into 
public  law  dunng  the  next 
session  of  Congress.  A 
cumulative  List  of  Public  Laws 
for  the  second  session  of  the 
107th  Congress  will  appear  in 
the  Issue  of  January  31 ,  2(X)3 

Last  LiM  Dt'i  .ml).  1   24.  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS    'a  free  electronic  mail 
ivy;.;.va;.on  service  of  newly 
enacted  public  laws  To 
subscnbe   go  to  http:// 
hydra  gsa  gov/archives^ 
pub^i-t-     ""'  ■    -^ail 

to  listservip  iistsef-v  gsa  gov 
with  the  following  text 

mp<;<iaoP 

SUBSCRIBE  PUBlAWS-l 
Your  Name 

Note    -ENS  will  resume 
service  when  bills  are  enacted 
into  law  dunng  tfie  next 
session  of  Congress   This 
service  is  stnctly  for  E-mail 
notification  of  new  laws  The 
text  of  laws  is  not  available 
through  this  service   PENS 
cannot  respond  to  specific 
inquines  sent  to  this  address 


INFORMATION  ABOUT  THE  SUI>€RINTENDCNT  OF  DOCUMENTS    SUBSCRIPTION  SERVICE 

K:,..«  -ti.n  I-  ,  vj.,.!  v.i.H  n...  v.  ai  ,„,(i,,  ...u!  kr,  p  ..  -.-ni  iliirii:  » uMi.ni;    i  .  keep  OUT  subscnption 
pnccs  down,  the  Ciovcmment  Printing  Office  maiis  each  subscriber  i>ni\  ,»u  rene\*al  notice.  You  can 
Icam  when  you  will  get  your  renewal  ntitjc-c  by  checking  the  number  that  follows  month/year  code  oo 
the  top  line  ol  your  label  as  shtywn  in  ihts  example: 


A  frnrma]  ivi«icp  will  he 


A  inir»'al  dockc  wiU  be 


t^f  .f.   ih<  Nb..»n  tuii 


j 

oec«7Ki 

:  AEH    SM:TH212J 

:  JOHN    SMITH 

•  212    MAIN    STREET 

:  FORKSTVII.LE    MD    20704 

:  AFRDO    SMTTH212J 

:  JOHN    SMTTri 

•212    MAIN    STREET 

:  FORESTVILLE    MD    20704 


DeC97RI 


To  be  sure  that  your  service' continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscnption  service  is  disconunued.  simply  send  your  mailing  label  tirom  any  issue  to  the 
Superintendent  of  Documents.  Washington.  DC  20402-9372  with  the  proper  remittance  Your  service 
will  be  reinstated. 

;       „,„, „    „l,ir.-  o  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 

.Supcaiuc.iik.il  ot  Uucuiuenis.  Attn:  Chief.  Mail  List  Branch.  Mail  Stop:  SSf  >M  w  ishington. 

£)C  :'(vtn:  <»^7-( 

To  iHqui.  I  -U»ui  v.Mi.  .ul.si :  ipui.a  ,<  i  ^  a  i .  Plea.sc  SEND  YOUR  MAILING  LABEL,  along  with 
your  coftespondence,  to  the  Superinicndent  of  D<x.uments,  Attn:  Chief.  Mail  List  Branch.  Mail 
Stop:  SSOM.  Washington.  DC  20402-9373. 

j      ,.,!,t    1  lu  .  ,    '.V.  fiit-.n    Please  use  the  order  form  provided  below. 


OMk  rnoMng  Cads 


r  ■   \  L.S.  enter  my  subscnpUon(s)  as  follows 


Supenntendcnt  of  Documents  .Suhscnptiuu    'rJt;  t  v)rm 


subscnpoons  i<>  Federal  Regbter  (FR>;  including  the  daily  Federal  Register,  m. 

of  cm  .Sections  \ft<-<  ifil  <l  SA)  ai  MtA  each  per  year 

subscriptions  t<    ft-  •    K-  st.i       ;i/y  oiiAr  (FRDOi.  »l  $699  each  per  year. 


>(inM  \      I  llUC  V    .llKl    1 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25* 


I'- 


ll. :. lit.-  fi -^u;.!:    :..i!u-sii.   p.i^i.ii:.    iiui  h.inilhiiR.  and  is  subject  to  change. 


Compay  or  penonal  Bune 

(Pleaic  type  or  pral) 

Adrknniul  addren/MleMioo  bne 

Slreei  addreu 

Qty.  Siale,  ZIP  code 

Daylimc  pbonc  including  ana  code 

PiHchue  order  number  (opooiul) 


«ii»M 


VIS     NO 

30 


I  CIkhmt  \UUt4MJ  til  Tax  incut. 
I     I  Check  Payable  to  the  Supcnntendent  of  Documents 
Q  GPO  Deposit  Account         I    I    I    I    I     I     I    |-D 
ri  VISA       en  MasterCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  M  I  rm 


(Credit  card  expiration  dale) 


Thank  von  for 

vi'ur  :>rdrr 


Aulhonun;  signature  ' 

Mail  To:  Supenntcndeni  of  Documents 

PO  Box  371954.  PitLshureh  PA  lS7SO-795a 


Public  Laws 


107th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  a^e  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress. 

Individ^a  a/,:  at:  '^a,  be  purchased  from  the  Superintendent  of  Documents, 
U.S  Government  Printing  Office  Prices  vary  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http  ://www.access  gpo  gov/nara005 .  html 


.Suncnniendcni  et  D^'..  umcr  ;>  Subscriptions  (VderForm 
I I    I  KS  enter  my  subscription{s)  as  follows: 


Of^r  Processing  Code 

*  6216 


Charge  you'  oraer 
n  i  Easy' 

(.  fax  vour  order*  'H'l'  MI    ZX' 
'hunt    V  I'U!    urdf  r*  '  r<  I     ^  (  2     i  Him 


subscriptions  to  PI  BLIC  LAWS  ;.  r  he  107th  Congress  for  $225  per  subscription. 


The  total  cost  ol  ni\  oratr  iv  v 


..   Frict  includeN  rt'tular  domestic  p<nta>ii  and  haiidlm^  ,ind  is  subject  to  change. 


-mail,  nal  customer--  piea^c  .idd  25%. 


Company  or  pt.-^ -n.-,'  n.ir-it 


(Please  type  or  print) 


Additional  address. atteniion  line 


Strecl  address 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 


Pirr(ha*»t'  order  numbtT  (onliiinaU 

VES  NO 

Mav  »(  itakt  vfur  nami  acldn>«  a^aiiahk  t(i  .>!h<T  niaiteri.'       | [    | | 


Please  (  hoose  Method  of  Pasmtni 

I 1   Check  Payable  to  the  Superintendent  of  Documents 

I     I  GPO  Deposit  Account         [     I     I 
I     I  VISA       CH  MasterCard  Account 


-D 


III          1    II 

Thnmir  vrtMi  //ir 

1 (Credit  card  expiration  date)                 «vi«r  ^r^^r' 

Authon^mg  signature 

Mail  To:  Superintendent  of  DocumenLs 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


so; 


Microfiche  Editions  Available... 
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•I  al  Kc'_;isttT 


Iti«  t  tMeui,  tUKjr,;cf  ,;.  putji.!.(teu  daily  in 
24x  microfiche  format  and  maited  to 
aubacnbers  tf>e  following  day  via  first 
clan  mail.  As  part  of  a  microfiche 
Federal  R.^rs''"  '•■•'■■•■  'ip»>^<f"   ""•"■  ■  ""-^ 
(List  of  CM-'    ,-■  •    ■  •   -^".-  ••••!    !■    ■  •■•' 
Cumulative  Fkii.'  i     (.•  ;  ■■  ■      ■  '•■•  arn 
mailed  month'-. 

(   ndi-  111    \  I'lifl  ,li    Ki-'.Mll.llinllN 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volurT>es 
and  revised  at  least  once  a  year  on  a 
quarterty  twsis.  is  putitished  in  24x 
microfiche  format  and  tfie  cunwit 
year's  voftjnws  am  maH«d  to 
subscnbers  as  Issuad. 


Mil  lutii  ill-  Subs*  ii|)tii)ii  i'riLij*.: 
1  tHlt:ial  Rtr>yi.stui. 

One  year  $264  00 
Six  months  $132.00 

t  .xlr  lit  f  t'<iiT,il  Kt-i;uLilnins 
Current  year  (as  issued):  $298.00 


Supcnntcndent  of  Document  ,Siit)s<  riptiuii  (  >rder  homi 


OHw  PiGamim  Cod. 

*  5410 

I     i   \  i^S.  enter  the  following  indicated  <ujhscnpiion  in  24x  micnilkhe  format 

t  ..1,  !  .1  K.-.'i-ier  (MKKR) 
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